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The  President 


Presidential  Documents 


Proclamadon  5975  of  May  11,  1989 

National  Stroke  Awareness  Month,  1989 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Stroke  is  the  third  leading  cause  of  death  in  the  United  Slates  and  a  major 
cause  of  adult  disability.  It  strikes  between  400,000  and  600,000  Americans 
each  year.  Many  of  its  victims,  their  brain  cells  damaged  by  impaired  circula- 
tion, never  fully  regain  their  physical  and  mental  abilities.  Stroke  costs  this 
country  more  than  $11  billion  annually  in  medical  treatment  and  lost  produc- 
tivity, but  far  more  regrettable  is  the  immeasurable  suffering  it  brings  to 
victims  and  their  families. 

Stroke  occurs  suddenly,  abruptly  ending  careers  and  thwarting  plans  for  the 
future.  Its  causes,  however,  are  more  subtle.  Stroke  can  result  from  a  blood 
clot  that  blocks  circulation,  a  buildup  of  fatty  deposits  in  arteries  that  then 
become  dangerously  narrow,  or  the  rupture  of  a  blood  vessel  in  the  brain. 
Smoking,  diabetes,  and  stress  also  may  contribute  to  a  stroke  attack. 

Stroke  can  often  be  avoided  by  controlling  its  risk  factors.  Paying  attention  to 
stroke's  warning  signals,  particularly  the  symptoms  of  a  transient  ischemic 
attack,  or  "httle  stroke,"  can  prevent  serious  damage  to  a  victim's  health  and 
may  even  save  his  hfe.  During  this  temporary  attack,  a  person  may  experience 
numbness,  weakness,  or  tingling  in  an  extremity  or  side  of  the  face,  momentar- 
ily lose  sight  in  one  or  both  eyes,  or  have  difficulty  speaking.  Such  a  "little 
stroke"  requires  immediate  medical  attention  to  prevent  its  probable  recur- 
rence as  a  major  attack. 

Scientists,  physicians,  and  public  health  educators  are  working  hard  to  elimi- 
nate the  threat  of  stroke.  Within  the  Federal  Government,  the  research  assault 
on  this  disease  is  being  led  by  the  National  Institute  of  Neurological  Disorders 
and  Stroke.  Several  major  clinical  trials  of  preventive  treatments  are  currently 
being  conducted,  and  13  clinical  research  centers  have  been  established  in 
medical  complexes  across  the  country. 

However,  because  so  many  of  the  condition's  risk  factors  can  be  minimized  by 
personal  effort,  public  awareness  is  the  key  weapon  in  conquering  stroke.  The 
National  Stroke  Association,  the  National  Heart  Association,  and  other  pri- 
vate voluntary  agencies  play  an  important  role  in  educating  the  public  about 
stroke  and  provide  valuable  services  for  victims  and  their  families.  We  do 
well  to  support  their  efforts  and  to  heed  their  advice  in  caring  for  our  health. 

To  enhance  public  awareness  of  stroke,  the  Congress,  by  Senate  Joint  Resolu- 
tion 62,  has  designated  the  month  of  May  1989  as  "National  Stroke  Awareness 
Month"  and  has  authorized  and  requested  the  President  to  issue  a  proclama- 
tion in  observance  of  this  occasion. 
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2104: 


NOW.  THEREFORE.  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  month  of  May  1989  as  National  Stroke 
Awareness  Month.  I  call  upon  the  people  of  the  United  States  to  observe  the 
month  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eleventh  day  of 
May.  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 


|FR  Doc.  a»-11881 
Filed  S-12-40:  4:11  pm| 
Billing  code  319S-01-M 
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IFR  Doc.  89-11882 
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Presidential  Documents 


Proclamation  5976  of  May  11,  1989 

National  Correctional  Officers  Week,  1989 

By  the  President  of  the  United  States  of  America 

A  Proclamation  ' 

In  the  continuing  fight  against  crime  and  drug  abuse,  our  Nation's  correctional 
officers  are  unsung  heroes.  The  contributions  they  make  to  American  law 
enforcement,  while  not  highly  visible,  are  substantial.  These  men  and  women 
are  responsible  for  ensuring  the  custody,  control,  and  safety  of  inmates  held  in 
U.S.  jails  and  prisons.  Directly  supervising  the  incarceration  and  rehabilitation 
of  criminal  offenders,  correctional  officers  are  an  essential  part  of  our  Nation's 
criminal  justice  system. 

Correctional  officers  help  to  maintain  the  public  safety  by  preserving  order  in 
our  Nation's  jails  and  prisons.  They  also  help  inmates  to  develop  the  skills 
necessary  to  become  productive  members  of  society.  These  are  very  difficult 
tasks — tasks  that  can  be  dangerous  as  well  as  frustrating. 

This  week,  we  give  America's  correctional  officers  due  recognition  and  re- 
spect and  salute  them  for  their  vigilance  and  courage.  In  the  future,  as  we 
strive  to  put  more  drug  dealers  and  other  criminals  behind  bars,  let  us  always 
remember  that  it  is  correctional  officers  who  help  to  make  our  efforts  com- 
plete. 

The  Congress,  by  House  Joint  Resolution  135.  has  designated  the  week 
beginning  May  7, 1989.  as  "National  Correctional  Officers  Week"  and  author- 
ized and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
event. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  May  7.  1989,  as  National 
Correctional  Officers  Week.  I  call  upon  the  people  of  the  United  States  to 
observe  this  week  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eleventh  day  of 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.SC.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  tfie  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER   issue  Of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Telephone  Bank 
7  CFR  Part  1610 

Rural  Telephone  Bank  Loan  Policies 

agency:  Rural  Telephone  Bank,  USDA. 
action:  Final  rule. 

summary:  The  Rural  Telephone  Bank 
(the  "Bank")  hereby  amends  Part  1610, 
Loan  Policies,  of  Chapter  XVI  in  Title  7    , 
of  the  Code  of  Federal  Regulations  by 
amending  S  1610.8.  This  amendment 
shall  provide  for  the  Bank's  utilization  of 
the  Rural  Electrification 
Administration's  (REA)  regulations  as 
published  in  7  CFR  Chapter  XVII. 

This  action  is  necessary  because  REA 
is  in  the  process  of  codifying  its 
regulations  and  phasing  out  the  use  of 
Bulletins.  Consequently,  the  Current 
reference  in  §  1610.8  to  Bulletins 
exclusively  is  no  longer  adequate  to 
ensure  that  the  Bank  follows  REA 
regulations. 

All  ^nk  borrowers  will  be  affected 
by  this  amendment  to  §  1610.8. 
EFFECTIVE  DATE:  May  16. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
F.  Lamont  Heppe,  Jr..  Chief.  Loans  and 
Management  Branch. 
Telecommunications  Staff  Division, 
Rural  Electrification  Administration, 
Room  2250.  South  Building,  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250,  telephone  number  (202)  382- 
9550.  The  Final  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  rule 
amendment  is  available  on  request  from 
the  above  named  individual. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  in  conformity  with  Executive 
Order  12291.  Federal  Regulation.  This 
action  will  not  (1)  have  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  result  in  a  major  increase  in  costs  or 


prices  for  consumers,  individual 
industries.  Federal,  state  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  result  in  significant 
adverse  effects  on  competition, 
employment,  investment  or  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  Therefore, 
this  rule  has  been  determined  to  be  "not 
major." 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 
The  Bank  has  concluded  that 
promulgation  of  this  rule  would  not 
represent  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.  (1976))  and.  therefore, 
does  not  require  an  environmental 
impact  statement  or  an  environmental 
assessment. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.851.  Rural  Telephone  Loans  and 
Loan  Guarantees,  and  10.582,  Rural 
Telephone  Bank  Loans.  For  the  reasons 
set  forth  in  the  final  rule  related  Notice 
to  7  CFR  Part  3015,  Subpart  V  (50  FR 
47034,  November  14, 1985),  this  program 
is  excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

This  rule  amendments  contains  no 
information  or  recordkeeping 
requirements  which  would  require 
approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507  et. 
seq.). 

For  its  inception,  the  Bank  has 
followed  REA's  practices  and  policies  as 
closely  as  possible.  The  Bank  was 
created  in  1971  by  an  amendment  to  the 
Rural  Electrification  Act  of  1936  (RE 
Act)  (7  U.S.C.  901  et  seq.)  Authority  to 
administer  the  entire  RE  Act,  including 
REA  and  the  Bank,  are  delegated  to  the 
Administrator  of  REA.  who  is  also  the 
Governor  of  the  Bank,  its  top 
administrative  official.  While  the  Bank 
has  a  Board  of  Directors,  it  is  operated 
entirely  by  REA  personnel. 

This  amendment  to  7  CFR  Part  1610  is 
simply  a  technical  change  to  reference 
other  CFR  sections  and,  therefore, 
requires  no  public  comment  period  of  its 
own.  - 


Background  _ 

REA  Bulletins,  insofar  as  applicable, 
currently  are  utilized  by  the  Bank's 
Governor  in  carrying  out  the  Banks  loan 
program.  These  Bulletins  are  being 
superseded  by  various  parts  of  the  Code 
of  Federal  Regulations.  This  amendment 
to  §  1610.8  is  necessary  to  recognize  this 
change  in  REA's  regulations. 

This  rule  amendment  will  continue  the 
intended  effect  of  the  present  7  CFR 
1610.8  by  making  the  Bank  subject  to 
new  REA  regulations  as  they  become 
effective.  As  a  result,  the  Bank  will  be 
able  to  update  and  streamline  its 
policies  and  procedures  merely  by 
adopting  REAs  new  and  revised  CFR 
parts  or  sections.  Considerable 
administrative  time  and  money  will  be 
saved  by  continuing  to  have  the  Bank 
and  RELA  follow  the  same  rcgulation.s. 

The  parts  of  7  CFR  Chapter  XVII 
applicable  solely  to  the  Electric  Program 
and  thus  exceptions  to  this  rule  are: 


Part 


Subject  matter 


1710  Electric  loan  policies  and  application  proce- 

dures 

171 1  Electric  loans— advance  of  turxJs 
1729       Electric  system  planning  ana  design 

1735  HEA    standard    lorm    o1    electnc    contracts 

1 736  Electric  standards  and  specifications 


List  of  Subjects  in  7  CFR  Part  1610 

Loan  programs— communications. 
Telecommunications.  Telephone. 

Therefore,  the  Bank  hereby  amends  7 
CFR  Part  1610  as  follows: 

PART  1610— (AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  1610  continues  to  read: 

Authority:  85  Slat.  29  el  seq  .  "  U.S  C.  941  t-l 

seq  .  as  iimended. 

2.  Section  1610.8  is  revised  as  follows: 

§  1610.8    Adoption  of  Applicable  REA 
Policy. 

The  policies  embodied  in  7  CFR  Pan 
1610.  in  all  parts  of  7  CFR  Chapter  XVII 
except  those  identified  below,  and  in  the 
REA  Telephone  Program  bulletins  listfii 
in  Appendix  A  of  7  CFR  Part  1701  as 
published  at  40  FR  16075.  Apr.  9.  1975. 
and  amended  at  40  FR  31956.  July  30. 
1975.  will  be  utilized  by  the  Governor  in 
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carrying  out  the  Bank's  loan  program  to 
the  extent  that  such  policies  are 
consistent  with  Title  IV  of  the  Act  (7 
U.S.C.  941  et  seq.)  and  to  the  extent  that 
policies  in  7  CFR  Chapter  XVII  and 
Appendix  A  bulletins  are  consistent 
with  7  CFR  Part  1610. 

Dated:  May  10. 1989. 
lack  Van  Mark. 

Acting  Governor.  Rural  Telephone  Bank. 
[FR  Doc.  89-11692  Filed  5-15-89;  8:45  am) 
MLUNO  COM  M10-1MI 


Animal  and  Plant  Haatth  InspMtion 
Sarvte* 

9  CFR  Part  77 
[Docket  No  eg-osii 

Tub«rculo«is  in  CattI*  and  Blaon;  Stat* 
Daalgnation 

agency:  Animal  and  Plant  Health 

Inspection  Service.  USDA. 

ACTION:  Interim  rule. 

summary:  We  are  amending  the 
regulations  concerning  the  interstate 
movement  of  cattle  and  bison  because 
of  tuberculosis  by  raising  the 
designation  of  Florida  from  a  modified 
accredited  state  to  an  accredited-free 
state.  We  have  determined  that  Florida 
meets  the  criteria  for  designation  as  an 
accredited-free  state. 
DATES:  Interim  rule  effective  May  16, 
1989.  Consideration  will  be  given  only  to 
comments  received  on  or  before  July  17. 
19fl9. 

ADDRESSES:  Send  an  original  and  three 
copies  of  written  comments  to  Helene  R. 
Wright.  Chief.  Regulatory  Analysis  and 
Development.  PPD.  APHIS,  USDA, 
Room  866,  Federal  Building,  6505 
Belcrest  Road,  Hyatlsville,  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  Number  89-081.  Comments 
received  may  be  inspected  at  Room  1141 
of  the  South  Building,  14th  and 
Independence  Avenue  SW.. 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Ralph  L.  Hosker,  Senior  Staff 
Veterinarian,  Cattle  Diseases  and 
Surveillance  Staff.  VS,  APHIS.  USDA. 
Room  729,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 
301-436-5533. 


i^tion: 


SUPPLEMENTARY  INF< 
Background 

The  'Tuberculosis"  regulations 
contained  in  9  CFR  Part  77  (referred  to 
below  as  the  regulations)  regulate  the 
interstate  movement  of  cattle  and  bison 


because  of  tuberculosis.  The 
requirements  of  the  regulations 
concerning  the  interstate  movement  of 
cattle  and  bison  not  known  to  be 
affected  with,  or  exposed  to. 
tuberculosis  are  based  on  whether  the 
cattle  and  bison  are  moved  from 
jurisdictions  designated  as  accredited- 
free  states,  modified  accredited  states, 
or  nonmodified  accredited  states. 

The  criteria  for  determining  the  status 
of  states  (the  term  state  is  defined  to 
mean  any  state,  territory,  the  District  of 
Columbia,  or  Puerto  Rico)  or  portions  of 
states  are  contained  in  a  document 
captioned  "Uniform  Methods  and 
Rules — Bovine  Tuberculosis 
Eradication,"  1985  edition,  which  has 
been  made  part  of  the  regulations  via 
incorporation  by  reference.  The  status  of 
either  states  or  portions  of  j'.::tes  is 
based  on  the  rate  of  tuberculosis 
infection  present  and  the  effectiveness 
of  a  tuberculosis  control  and  eradication 
program. 

Before  publication  of  this  interim  rule. 
Florida  was  designated  in  S  77.1  of  the 
regulations  as  a  modified  accredited 
state.  However,  Florida  now  meets  the 
requirements  for  designation  as  an 
accredited-free  state.  Therefore,  we  are 
amending  the  regulations  by  removing 
Florida  from  the  list  of  modified 
accredited  states  in  S  77.1  and  adding  it 
to  the  list  of  accredited-free  states  in 
that  section. 

Immediate  Action 

James  W  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  good  reuse 
exists  for  publishing  this  rule  without 
prior  opportunity  for  public  comment.  It 
is  necessary  to  change  the  regulations  so 
that  they  accurately  reflect  the  current 
tuberculosis  status  of  Florida  as  an 
accredited-free  state.  This  will  provide 
prospective  cattle  and  bison  buyers  with 
accurate  and  up-to-date  information, 
which  may  affect  the  marketability  of 
cattle  and  bison  since  some  prospective 
buyers  prefer  to  buy  cattle  and  bison 
from  accredited-free  states. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  rule  are 
impracticable  and  contrary  to  the  public 
interest  under  these  circumstances, 
there  is  good  cause  under  5  U  S.C  553  to 
make  it  effective  upon  publication  in  the 
Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  interim  rule  in 
the  Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register. 
including  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule  as  a  result  of  the 
comments. 


Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

Cattle  and  bison  moved  interstate  are 
moved  for  slaughter,  for  uSe  as  breeding 
stock,  or  for  feeding.  Changing  the  status 
of  Florida  may  affect  the  marketability 
of  cattle  and  bison  from  the  state,  since 
some  prospective  cattle  and  bison 
buyers  prefer  to  buy  cattle  and  bison 
from  accredited-free  states.  This  may 
result  in  some  beneficial  economic 
impact  on  some  small  entities.  However, 
based  on  our  experience  in  similar 
designations  of  other  states,  the  impact 
should  not  be  significant. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entitie.s. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.025  and  is  subject  to  Executive 
Order  12372.  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Bison.  Cattle, 
Transportation,  Tuberculosis. 

Accordingly,  we  are  amending  9  CFR 
Part  77  as  follows: 


Federal  Register  /  Vol.  54,  No.  93  /  Tuesday.  May  16.  1989  /  Rules  and  Regulations 21049 


PART  77— TUBERCULOSIS 

1.  The  authority  citation  for  Part  77 
continues  to  read  as  follows: 

Authority:  21  U.S.G.  111.  114, 114a,  115-117, 
120, 121, 134b.  134f;  7  CFR  2.17.  2.51,  and 
371.2(d). 

{77.1    (AmendMl] 

2.  Section  77.1,  paragraph  (2)  of  the 
definition  for  "Modified  accredited 
state"  is  amended  by  removing 
"Florida." 

3.  Section  77.1.  paragraph  (2)  of  the 
definition  for  "Accredited-free  state"  is 
amended  by  adding  "Florida," 
immediately  before  "Georgia.". 

Done  in  Washington,  DC.  this  10th  day  of 
May  1989. 
James  W.  Glosser. 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  89-11689  Filed  5-15-89;  8:45  am) 
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IDocket  No.  88-135] 
9  CFR  Part  85 

Pseudoraliias 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the 
pseudorabies  regulations  by  removing 
all  references  to  "Deputy  Administrator" 
and  replacing  them  with  references  to 
"Administrator."  We  are  also  removing 
certain  references  to  "Veterinary 
Services"  and  replacing  them  with 
references  to  the  "Animal  and  Plant 
Health  Inspection  Service."  These 
changes  are  warranted  so  the 
regulations  will  accurately  reflect  that 
the  Administrator  of  the  agency  holds 
the  primary  authority  and  responsibility 
for  various  decisions  under  the 
regulations. 

EFFECTIVE  DATE:  May  16,  1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Helene  R.  Wright,  Chief,  Regulatory 
Analysis  and  Development.  PPD, 
APHIS,  USDA.  Room  866.  Federal 
Building,  Hyattsville.  MD  20782.  301- 
436-8682. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pseudorabies,  also  known  as 
Aujeszky's  disease,  mad  itch,  and 
infectious  bulbar  paralysis,  is  caused  by 
a  herpes  virus  and  is  primarily  a  disease 
of  swine.  The  regulations  in  9  CFR  Part 
85  (referred  to  below  as  the  regulations) 
govern  the  interstate  movement  of  swine 
and  other  livestock  (cattle,  sheep,  goafs) 


in  order  to  prevent  the  spread  of 
pseudorabies.  Prior  to  the  effective  date 
of  this  document,  these  regulations 
indicated  that  the  Deputy  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  for 
Veterinary  Services  was  the  official 
responsible  for  various  decisions  under 
these  regulations.  We  are  revising  9  CFR 
Part  85  to  indicate  that  the  primary 
authority  and  responsibility  for  various 
decisions  under  these  regulations 
belongs  to  the  Administrator  of  the 
agency.  We  are  making  similar  revisions 
in  all  other  APHIS  regulations.  These 
revisions  will  be  published  in  separate 
Federal  Register  documents. 

With  these  changes  the  term  "Deputy 
Administrator"  no  longer  appears  in  the 
text  of  the  regulations.  Therefore,  we  are 
deleting  the  definition  of  "Deputy 
Administrator."  We  are  also  adding  a 
definition  of  "Animal  and  Plant  Health 
Inspection  Service."  In  addition,  we  are 
making  nonsubstantive  wording  changes 
for  clarity. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553.  notice  of  proposed 
rulemaking  and  opportunity  to  comment 
are  not  required,  and  this  rule  may  be 
made  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management,  it  is  exempt  from 
the  provisions  of  Executive  Order  12291. 
Finally,  this  action  is  not  a  rule  as 
defined  by  Pub.  L.  96-354,  the 
Regulatory  Flexibility  Act,  and  thus  is 
exempt  from  the  provisions  of  that  Act. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]. 

Executive  Order  12372 

These  programs/activities  under  9 
CFR  Part  85  are  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.025  and  are  subject  to  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  85 

Animal  diseases.  Livestock  and 
livestock  products,  Pseudorabies, 
Quarantine,  Transportation. 

Accordingly,  we  are  amending  9  CFR 
Part  85  as  follows: 

PART  65— PSEUDORABIES 

1.  The  authority  citation  for  Part  85 
continues  to  read  as  follows: 


Authority:  21  U.S.C.  111.  112. 113. 115. 117. 
120, 121, 123-126. 134b,  134f;  7  CFR  2.17,  2.51. 
and  371.2(d). 

S  85.1    (Amen<ted1 

2.  In  §  85.1,  the  definition  of  "Deputy 
Administrator"  is  removed  and  the 
definition  of  "Accredited  veterinarian" 
and  "Administrator"  are  revised  to  read 
as  follows: 

*  *         «         *         • 

Accredited  vetetinarian.  A 
veterinarian  approved  by  the 
Administrator  in  accordance  with  the 
provisions  of  Part  161  of  this  title  to 
perform  functions  specified  in  Parts  1,  2. 
3,  and  11  of  Subchapter  A.  and 
Subchapters  B.  C,  and  D  of  this  chapter, 
and  to  perform  functions  required  by 
cooperative  state-federal  disease  control 
and  eradication  programs. 

*  *        *        •        • 

Administrator.  The  Administrator, 
Animal  and  Platit  Health  Inspection 
Service,  or  any  person  authorized  to  act 
for  the  Administrator. 

*  *         «         •         « 

3.  In  §  85.1,  a  definition  of  "Animal 
and  Plant  Health  Inspection  Service"  is 
added,  in  alphabetical  order,  to  read  as 
follows: 

*  *  •  «  * 

Animal  and  Plant  Health  Inspection 
Service.  The  Animal  and  Plant  Health 
Inspection  Service  of  the  United  States 
Department  of  Agriculture  (APHIS  or 
Service). 

*  *        *        *  .      « 

4.  In  §  85.1  and  the  accompanying 
footnotes  for  the  section,  the  word 
"Deputy"  is  removed  wherever  it 
appears. 

5.  In  §  85.1,  in  the  definitions  for 
"Certificate"  and  "Permit,"  the  words  "a 
Veterinary  Services"  are  removed  and 
the  words  "an  Animal  and  Plant  Health 
Inspection  Service"  are  added  in  their 
place. 

§85.8    [Amended] 

6.  In  §  85.8  the  words  "Veterinary 
Services"  are  removed  both  places  they 
appear  and  the  words  'The  Animal  and 
Plant  Health  Inspection  Service"  are 
added  in  their  place  and  the  word 
"Deputy  "  is  removed  from  the  first 
sentence. 

Done  at  Washington.  DC.  this  lOth  day  of 
May  1989. 
James  W.  Glosser, 

Administrator.  Animal  and  Plant  Health 

Inspection  Serx'ice. 

|FR  Doc.  89-11691  Filed  5-15-89:  8;45  am) 
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DEPAfrrMENT  OF  COMMERCE 

Bureau  of  Export  Adminietratlon 

15CFRPart77S 
IDocket  Na  M372-e07a] 

Import  Certificate/Delivery 
Vertfleation  Procedure  for  Auetraila; 
Termination  of  Grace  Period 

agency:  Bureau  of  Export 
Administration,  Commerce. 
ACnON:  Final  rule. 

summary:  On  July  5. 1988  (53  HI  25144) 
the  Bureau  of  Export  Administration 
published  a  final  rule  establishing  new 
documentation  requirements  for  exports 
(0  Australia  under  the  Import 
Certificate/Delivery  Verification  [IC/ 
DV)  procedure.  The  rule  provided  that 
as  of  August  19, 1988,  the  Bureau  of 
Export  Administration  would  begin 
accepting  the  Australian  Import 
Certificate  as  supporting  documentation 
for  the  export  license  application  (Form 
BXA-622P).  It  also  provided  a  grace 
period  until  October  3, 1988  within 
which  either  the  Australinn  Import 
Certificate  or  the  Statement  by  Ultimate 
Consignee  and  Purchaser  (Form  ITA- 
629P)  would  be  accepted  by  the  Bureau 
of  Export  Administration  and  that  after 
October  3, 1988  only  the  Import 
Certificate  would  be  acceptable.  That 
rule  was  amended  by  a  notice  of  August 
1. 1988  (53  PR  28864)  that  extended  the 
grace  period  indefinitely  in  order  to 
allow  both  governments  more  time  to 
integrate  their  procedures  for 
implementing  new  documentation 
requirements.  This  rule  amends  the 
previous  rule  by  establishing  the  date  of 
June  15. 1989,  whereby  only  the 
Australian  Import  Certificate  will  be 
accepted  to  support  an  export  license 
application  for  "A"  level  commodities. 
EFFECnvc  date:  This  rule  is  effective 
June  15. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Muldonian,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Telephone: 
(202)  377-2440. 
SUPPLEMENTARY  INFORMATION: 

Rulemalung  Requirementa 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  The  Import  Certificate  and  Delivery 
Verification  (IC/DV)  requirement  set 
forth  in  Part  775  supersedes  the 
requirement  for  Form  n'A-629P. 
Statement  by  Ultimate  Consignee  and 
Purchaser  (approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0694-0021)  to  accompany 
license  applications  (approved  under 


OMB  control  number  0894-0005)  for 
exports  and  reexports  to  Australia.  The 
Import  Certificate  and  DeUvery 
Verification  are  issued  by  the 
Government  of  Australia  and  do  not 
constitute  collection  of  information 
requirements  under  the  Paperworic 
Reduction  Act  of  1960  (44  U.S.C  3501  et 
seq.]. 

3.  Ttiis  rule  does  not  contain  policies 
with  FederaUsm  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA)  (50  U.S.C.  app.  2412(a)).  exempts 
this  rule  from  all  requirements  of  section 
553  of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553).  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment,  and  a  delay  in  effective 
dale.  This  rule  is  also  exempt  from  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Section  13(b)  of  the 
EAA  does  not  require  this  rule  be 
published  in  proposed  form  because  this 
rule  does  not  impose  a  new  control. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  be  given 
for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Patricia  Muldonian,  Office 
of  Technology  and  Policy  Analysis, 
Bureau  of  Export  Administration, 
Department  of  Commerce.  P.O.  Box  273, 
Washington,  DC  20044. 

List  of  Subjects  in  15  CFR  Part  775 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Part  775  of  the  Export 
Administration  Regulations  is  amended 
as  follows: 

PART  775— [AMENDED] 

1.  The  authority  citation  for  15  CFR 
Part  775  continues  to  read  as  follows: 

Authority:  Pub.  L  96-72,  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.],  as  amended  by  Pub. 


L  97-145  of  December  20,  ISSl,  Pub.  L  99-64 
of  )uly  12. 1985  and  Pub.  L 100-418  of  August 
23, 1968;  B.0. 12525  of  July  IZ  1985  (SO  FR 
28757,  July  16, 1965^  Pub.  L  95-223  of 
December  28, 1977  (50  U.&C  1701  et  seq.]: 
E.0. 12532  of  September  9, 1985  (50  FR  36881, 
September  10, 1985)  as  affected  by  notice  of 
September  4. 1986  (51  FR  31925.  September  8, 
1966):  Pub.  L  99-440  of  October  2. 1968  (22 
U.SC.  SOOl  et  seq.  ];  and  E.0. 12571  of 
October  27. 1986  (51  FR  39505,  October  29, 
1986). 

977S.1    [Amanded] 

2.  The  table  in  S  775.1  is  amended  by 
removing  footnote  1  (and  its  reference 
after  the  word  "Australia"  in  the  column 
titled  "and  the  country  of  destination 
is"). 

9775.3    (Anwndadl 

3.  Section  775.3(b)  is  amended  by 
removing  footnote  1  (and  its  reference, 
"For  exports  to  Australia,  the  Bureau  of 
Export  Administration  will  accept  either 
the  Australian  Import  Certificate  or 
Form  ITA-629P,  Statement  by  Ultimate 
Consignee  or  Purchaser")  and 
redesignating  footnote  1(a)  as  footnote  1. 

4.  Supplement  No.  1  to  Part  775  is 
amended  by  revising  the  entry  for 
Australia  to  read  as  follows: 

Supplement  No.  1  to  Part  775 — 
Authorities  Administering  Import 
Certificates/Delivery  Verification 
Systems  in  Foreign  Countries  ' 


Country 

IC/DV  Authorities 

System 
adminis- 
tered' 

Australia. 

Director,  Tectinology 
Transterand 
Analysis,  Industry 
Policy  and 
Operations 
Division, 
Department  ol 
Delerae.  Russell 
Office,  Canberra 
ACT.  2600. 

IC/DV 

»  IC— Import  Certificale  and/or  DV— Delivery  Veri- 
fication 


Dated:  May  10. 1989. 
James  M.  LeMunyon, 

Deputy  Assistant  Secretary  for  Export 

Administration. 

[FR  Doc.  89-11620  Filed  5-15-89;  8:45  am] 

BtUJNO  COOC  SStO-OT-M 


'  Facsimile*  of  Import  Certiricates  and  Delivery 
Verifications  issued  by  «ach  of  these  countries  may 
be  inspected  at  the  Bureau  of  Export  Administration 
Western  Regional  Office.  3300  Irvine  Avenue.  Suite 
345.  Newport  Beach.  California  92660-3198  or  at  any 
U.S.  Department  of  Commerce  District  Office  or  at 
the  Office  of  Export  Licensing,  Room  1099D.  U.S. 
Department  of  Commerce.  14th  Street  and 
Pennsylvania  Avenue,  NW.,  Washington,  DC  20230. 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  305 

RIN3084-AA26 

Range*  of  Comparability  Uaing  Energy 
Coet  and  Conaumfrtion  Information  for 
iJilMling  and  Advertiaing  of 
Refrigeretora,  Refrigerator-freezer*. 
andFreezera 

agency:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

summary:  The  Federal  Trade 
Commission  amends  its  Appliance 
Labeling  Rule  by  revising  the  ranges  of 
comparability  used  on  required  labels 
for  refrigerators,  refrigerator-freezers, 
and  freezers. 

Under  the  rule,  each  required  label  on 
a  covered  appliance  must  show  a  range, 
or  scale,  indicating  the  range  of  energy 
costs  or  efficiencies  fur  all  models  of  a 
size  or  capacity  comparable  to  the 
labeled  model.  This  notice  publishes  the 
new  range  figures,  which,  under 
§§  305.10.  305.11  and  305.14  of  the  rule, 
must  be  used  on  labels  on  refrigerators, 
refrigerator-freezers,  and  freezers 
manufactured  on  and  after  August  14, 
1989,  and  in  advertising  of  refrigerators, 
refrigerator-freezers,  and  freezers  in 
catalogs  printed  after  August  14. 1989. 
Properly  labeled  refrigerators, 
refrigerator-freezers,  and  freezers 
manufactured  prior  to  the  effective  date 
need  not  be  relabeled.  Catalogs  printed 
prior  to  the  effective  date  in  accordance 
with  16  CFR  305.14  need  not  be  revised. 
EFFECTIVE  DATE:  August  14, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

James  Mills,  Attorney.  202-328-3035.  or 
Ruth  Sacks,  Research  Analyst,  202-326- 
3033,  Division  of  Enforcement,  Federal 
Trade  Coinmission,  Washington,  DC 
20580. 

SUPPLEMENTARY  INFORMATION:  Section 
324  of  the  Energy  Policy  and 
Conservation  Act  of  1975  (EPCA)' 
requires  the  Federal  Trade  Commission 
to  consider  labeling  rules  for  the 
disclosure  of  estimated  annual  energy 
cost  or  alternative  energy  consumption 
information  for  at  least  thirteen 
categories  of  appliances.  Refrigerators, 
refrigerator-freezers,  and  freezers  are 
included  as  one  of  the  categories.  Before 
these  labeling  requirements  may  be 
prescribed,  the  statute  requires  the 
Department  of  Energy  ("DOE")  to 
develop  lest  procedures  that  measure 
how  much  energy  the  appliances  use.  In 


addition,  DOE  is  required  to  determine 
the  representative  average  cost  a 
consumer  pays  for  the  different  types  of 
energy  available. 

On  November  19, 1979,  the 
Commission  issued  a  final  rule  * 
covering  seven  of  the  thirteen  appliance 
categories,  including  refrigerators, 
refrigerator-freezers,  and  freezers. 

The  rule  requires  that  energy  costs 
and  related  information  be  disclosed  on 
labels  and  in  retail  sales  catalogs  for  all 
refrigerators,  refrigerator-freezers,  and 
freezers  presently  manufactured. 
Certain  point-of-sale  promotional 
materials  must  disclose  the  availability 
of  energy  usage  information.  If  a 
refrigerator,  refrigerator-freezer  or 
freezer  is  advertised  in  a  catalog  from 
which  it  may  be  purchased  by  cash, 
charge  account  or  credit  terms,  then  on 
each  page  of  the  catalog  that  lists  the 
product  shall  be  included  the  range  of 
estimated  annual  energy  costs  for  the 
product.  The  required  disclosures  and 
all  claims  concerning  energy 
consumption  made  in  writing  or  in 
broadcast  advertisements  must  be 
based  on  the  results  of  the  DOE  test 
procedures. 

Section  305.8(b)  of  the  rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  annually  by  specified 
dates  for  each  product  type.'  The  data 
submitted  by  manufacturers  are  based, 
in  part,  on  the  representative  average 
unit  cost  of  the  type  of  energy  used  to 
run  the  appliances  tested.  According  to 
§  305.9  of  the  rule,  these  average  energy 
costs,  which  are  provided  by  DOE,  will 
be  periodically  revised  by  the 
Commission,  but  not  more  often  than 
annually.  Because  the  costs  for  the 
various  types  of  energy  change  yearly, 
and  because  manufacturers  regularly 
add  new  mo.dpls  to  their  lines,  improve 
existing  niodels  and  drop  others,  the 
data  base  from  which  the  ranges  of 
comparability  are  calculated  is 
constantly  changing.  To  keep  the 
required  information  in  line  with  these 
changes,  the  Commission  is  empowered, 
under  S  305.10  of  the  rule,  to  publish 
new  ranges  (but  not  more  often  than 
annually)  if  an  analysis  of  the  new  data 
indicates  that  the  upper  or  lower  limits 
of  the  ranges  have  changed  by  more 
than  15%. 

The  new  figures  for  the  estimated 
annual  costs  of  operation  for 
refrigerators,  refrigerator-freezers,  and 
freezers,  which  were  calculated  using 
the  1988  representative  average  energy 


costs  published  by  DOE  on  December 
23, 1987.*  have  been  submitted  and  have 
been  analyzed  by  the  Commission.  New 
ranges  based  upon  them  are  herewith 
published. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Appendices  A-1. 
A-2  and  B  of  its  Appliance  Labeling 
Rule  by  publishing  the  following  ranges 
of  comparability  for  use  in  the  labelmg 
and  advertising  of  refrigerators, 
refrigerator-freezers,  and  freezers 
beginning  August  14. 1989. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising.  Energy  conservation. 
Household  appliances.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  16  CFR  Part  305  is 
amended  as  follows: 

PART  305— (AMENDED) 

1.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  Section  324  of  the  Energy  Poliiv 
and  Conser\atWfe  Act  (Pub  L  94-163)  (1975). 
as  amended  by  the  Ndtional  F.nerjjy 
Conservdiion  Poiicv  Act.  (Pub.  L  95-619) 
(1978),  the  National  Appli.ince  Energy 
Conservation  Act.  (Pub.  L.  100-12)  il«87).  and 
the  National  Appliance  Energy  Conservation 
Amendments  of  1998.  (Pub.  L.  100-357)  (l98^). 
42  U.S.C.  6294;  section  553  of  the 
Administrative  Procedure  Act.  5  L'.S.C.  553. 

2.  In  Appendices  Al.  A2  and  B. 
Paragraph  1  of  each  and  the 
introductory  text  in  Paragraph  2  of  each 
are  revised  to  read  as  follows: 

Appendix  A-1 — Refrigerators 

1.  Range  Information 


Manutacturers 
retngerated  votu 

rated  total 
me  in  cubrc 

Ranops  .jt  tfMtia'ed 

yeariy  tie.  gv  costs 

feet 

Low 

H,gn 

Less  than  2.5 

S22 
25 
23 
29 
30 
39 
40 
45 
38 

S38 

2  5  to  4  4 

44 

4  5  10  6.4 

49 

6  5  10  8  4 

38 

8  5  to  10  4 

68 

10.5  to  12.4 

50 

12  5  40  14  4 

56 

14  5  to  164 

57 

16  5  and  over 

92 

2.  Yearly  Cost  Information — Electricity 

Estimates  on  the  sciile  are  b;ised  on  a 
natrona)  average  electric  raie  cf  8.04c  per 
kiiowatt  hour. 


'  Pub.  L  94-163.  89  Slat.  871  (Dec.  22. 1975). 


«  44  FR  66466. 16  CFR  Part  305  (Nov.  19. 1979). 
'  Reports  for  refrigerators,  refrigerator-freezers 
and  freezers  are  due  by  August  1. 


'52FR485»i3 
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Appendix  A-2— Refrigerator-Freezer 

1.  Range  Information 


ACTION:  Final  rule. 


Manufactuwt'  ratad  total 
refhgarated  volume  in  cubic 


Last  than  10.5.. 
10.5  io  12.4.. 

12.5  to  14.4 

14.5  to  16.4.. 
16.5  to  18.4.. 
IBS  to  20.4.. 
20  5  to  22.4.. 
22  5  to  24.4.. 
24.5  to  26.4.. 
26.5  to  28.4.. 
28  5  and  over.. 


Rangaa  o(  aslimatad 
yaany  anargy  costa 


2.  Yearly  Cost  Information— Electricity 

Estimate*  on  the  scale  are  based  on  a 
national  average  electric  rate  of  8.04«  per 
kilowatt  hour. 
«         •         *        *        * 

Appendix  B— Freezers 

1.  Range  Information 


Manutacturers'  rated  total 

retngerated  volume  in  cubic 

feet 


Less  than  5.5 

5  5  to  7.4 

7.5  to  9.4 

9  5  to  11. 4 

11.5  to  13.4 

13  5  to  15.4 

15.5  to  17.4 

17  5  to  19.4 

19.5  to  21.4 

21.5  to  23.4 

23.5  to  25.4 

25  5  to  27.4 

27  5  to  29.4 

29  5  and  ovor.. 


Ranges  of  estimated 
yearly  energy  costs 


Low 


$24 

26 
29 

28 
33 
34 
47 
49 
42 
47 
81 
55 
103 
136 


High 


$52 

44 

54 

82 

82 

92 

111 

lis 

107 

68 

81 

89 

103 

217 


2.  Yearly  Cost  Information — Electricity 
Estimates  on  the  scale  are  based  on  a 
nationdl  average  electric  rate  of  8.04<  per 
kilowatt  hour. 
>         •         •         *         * 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
|FR  Doc.  89-11733  Filed  5-15-69:  8:45  am| 

nLLNM  COOC  S7$0-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[Docket  No.  S7F-03261 

indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanltizers 

agency:  Food  and  Drug  Administration. 


summary:  The  Food  and  Drug 

Administration  (FDA)  is  amending  tiie 

food  additive  regulations  to  provide  for 
the  safe  use  of  3.3'-((2.5-dimethyl-1.4- 
phenylene)bi8(imino{l-acetyl-2-oxo-2,l- 

ethanediyl)azoJ]bi8(4-chloro-yV-(5- 
chloro-2-methylphenyl)-benzamidel  as  a 
colorant  for  polymers  intended  to 
contact  food.  This  action  responds  to  a 
petition  filed  by  Ciba-Geigy  Corp. 
DATCS:  Effective  May  16. 1989;  written 
objections  and  requests  for  a  hearing  by 
)une  15. 1989. 

ADOncss:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  RockviUe,  MD 
20857. 
FOR  PURTHCR  INFORMATION  CONTACT. 

Marvin  D.  Maclc.  Center  for  Food  Safety 

and  Applied  Nutrition  {HFF-335),  Food 

and  Drug  Administration,  200  C  Street 

SW.,  Washington,  DC  20204,  202-472- 

5690. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  November  6. 1987  (52  FR  42728),  FDA 
announced  that  a  petition  (FAP  7B4033) 
had  been  filed  by  Ciba-Geigy  Corp., 
Three  Skyline  Dr.,  Hawthorne.  NY 
10532,  proposing  *et  S  178.3297 
Colorants  for  polymers  (21  CFR 
178.3297)  be  amended  to  provide  for  the 
safe  use  of  3,3'-[(2.5-dimethyl-1.4- 
phenylene)bis(imino(l-acetyl-2-oxo-2,l- 
ethanediyl)azollbis[4-chloro-N-(5- 
chloro-2-methylphenyl)-benzamide)  as  a 
colorant  for  polymers  intended  to 
contact  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  these  data  and 
material  establish  the  safety  of  the  level 
of  use  of  the  additive  in  the  manufacture 
of  polymers,  and  that  the  regulations 
should  be  amended  in  S  178.3297  as  set 
forth  below. 

In  accordance  with  \  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h).  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 


required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  June  15. 1989,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Fart  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director.  Center  for  Food  Safety  and 
Applied  Nutrition.  Part  178  is  amended 
as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Authority:  Sees.  201(s).  409,  72  Stat.  1784 
1788  as  amended  (21  U.S.C.  321{s).  348):  21 
CFR  5.10  and  5.61. 

2.  Section  178.3297  is  amended  in 
paragraph  (e)  by  alphabetically  adding  a 
new  entry  to  the  table  to  read  as 
follows: 
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S  178.3297    Colorants  for  potymers. 

***** 

(e)  *  *  • 


Sutjstances 


Limitations 


3.3-tl2.5-Oifnethyt-1.4- 
phenylene)bis[imino<1  - 
acety4-2.oxo-2,1- 
ettMnadiyl)azol)t)is{4- 
chloro-AMS-chloro-2- 
meittylphenyl)- 
benzanwle]  (CAS 
Reg.  No.  5280-80-8).. 


For  use  at  levels  not  to 
exceed  1  percent  by 
weight  of  polymers. 
The  finished  articles 
are  to  contadlood 
onty  under  oonditnns 
of  use  B  ttirougti  H 
described  in  Table  2 
of  §  176.170(c)  of  ttw 
cttapter. 


Dated:  April  28, 1989. 
Fred  R.  Shank, 

Acting  Director.  Center  for  Food  Safely  and 
Applied  Nutrition. 

(FR  Doc.  89-11653  Filed  5-15-69:  8:45  am] 

MIXING  CODE  4tM>-01-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
26  CFR  Part  301 

(T.  D.  8255] 
RIN  154S-AII4S 

Reimbursement  to  State  and  Local 
L^w  Enforcement  Agencies 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Temporary  Regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  that  provide 
guidance  to  State  and  local  law 
enforcement  agencies  in  applying  for 
reimbursement  of  expenses  incurred  in 
an  investigation  where  resulting 
information  furnished  by  the  agency  to 
the  Service  substantially  contributes  to 
the  recovery  of  Federal  taxes  with 
respect  to  illegal  drug  or  related  money 
laundering  activities.  The  text  of  the 
temporary  regulations  set  forth  in  this 
document  also  serves  as  the  text  of  the 
proposed  regulations  cross-referenced  in 
the  notice  of  proposed  rulemaking  in  the 
proposed  rules  section  of  this  issue  of 
the  Federal  Register. 

EFFECTIVE  DATE:  February  16.1989. 
These  regulations  apply  to  information 
first  provided  to  the  Service  by  a  State 
or  local  law  enforcement  agency  after 
February  16, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gail  M.  Winkler  of  the  Office  of 
Assistant  Chief  Counsel  (Income  Tax 
and  Accounting),  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW., 
Washington,  DC  20224  (202-566-«4442, 
not  a  toll-free  number.) 


SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  temporary 
regulations  relating  to  reimbursement  of 
expenses  to  State  and  local  law 
enforcement  agencies  under  section  7624 
of  the  Internal  Revenue  Code  of  1986. 
This  provision  was  added  to  the  Code 
by  section  7602  of  the  Anti-Drug  Abuse 
Act  of  1988  (Pub.  L.  100-690, 102  Stat. 
4181,  4507-08  (1988)).  The  temporary 
regulations  added  by  this  document  will 
remain  in  effect  until  superseded  by 
later  temporary  or  final  regulations 
relating  to  these  matters  or  until 
expiration  of  3  years  from  the  date  of 
issuance,  whichever  occurs  first. 

Explanation  of  Provisions 

Section  7624  gives  the  Internal 
Revenue  Service  discretion  to  reimburse 
a  State  or  local  law  enforcement  agency 
for  expenses  incurred  in  an  investigation 
where  resulting  information  fiunished 
by  the  agency  to  the  Service 
substantially  contributes  to  the  recovery 
of  Federal  taxes  with  respect  to  illegal 
drug  or  related  money  laundering 
activities.  The  temporary  regulations 
provide  that  the  reimbursement 
allowable  under  this  provision  is  limited 
to  10  percent  of  the  amount  recovered 
for  Federal  taxes,  including  additions  to 
tax,  and  civil  penalties,  but  not  interest 
or  criminal  fines.  However,  no 
reimbursement  is  allowable  with  respect 
to  expenses  that  have  been  or  will  be 
reimbursed  from  other  sources,  such  as 
a  Federal  or  State  forfeiture  program. 
The  temporary  regulations  also  provide 
that  reimbursement  will  not  be  paid 
unless  the  amount  of  taxes  recovered  is 
at  least  $50,000.  This  section  applies  to 
State  law  enforcement  agencies 
including  the  District  of  Columbia,  and 
local  law  enforcement  agencies  within 
the  states  and  the  District  of  Columbia. 

Whether  or  not  information  furnished 
by  a  State  or  local  law  enforcement 
agency  substantially  contributes  to  the 
recovery  of  taxes  is  necessarily  a 
determination  based  on  fac's  and 
circumstances  that  can  be  made  by  the 
Service  only  on  a  case  by  case  basis. 
Nevertheless,  the  temporary  regulations 
explain  the  type  of  information  that  the 
Service  will  consider  as  having 
"substantially  contributed"  to  the 
collection  of  additional  Federal  taxes 
with  respect  to  illegal  drug  or  related 
money  laundering  activities.  These  rules 
are  intended  to  provide  guidance  to  law 
enforcement  agencies  as  to  the  types  of 
information  that  the  Service  generally 
finds  highly  useful  in  developing  and 
prosecuting  a  Federal  tax  case  involving 
illegal  drug  or  related  money  laundering 
activities. 


Thus,  as  provided  in  these  temporary 
regulations,  where  information  provided 
by  a  State  or  local  law  enforcement 
agency  substantially  contributes  to  the 
collection  of  at  least  $50,000  in 
additional  taxes,  additions  to  tax  and 
civil  penalties  with  respect  to  illegal 
drug  or  related  money  laundering 
activities,  the  Service  may  provide 
reimbursement  for  reasonable 
investigative  expenses,  not  otherwise 
reimbursed,  up  to  a  maximum  of  10 
percent  of  the  taxes  recovered.  A 
special  account  has  been  established  for 
this  purpose  to  receive  and  expend 
funds. 

A  State  or  local  law  enforcement 
agency  furnishing  information  to  the 
Service  must  use  Form  211A  to  apply  for 
reimbursement  under  this  section.  An 
application  for  reimbursement  may  be 
filed  with  the  Servire  as  soon  as  the 
agency  has  made  a  final  determination 
as  to  the  amount  of  the  expenses 
incurred  and  the  amount  received  or  to 
be  received  from  other  sources. 
However,  no  application  will  be 
considered  by  the  Service  if  filed  later 
than  30  days  after  the  Service  has 
notified  the  agency  of  the  amount  of     , 
faxes  recovered.  If  more  than  one      ^ 
agency  files  an  application  for 
reimbursement  with  respect  to  the  taxes 
recovered,  the  Service  will  use 
discretion  in  allocating  the  amount  of 
reimbursement  to  be  paid  to  each 
agency,  but  in  no  event  shall  the 
aggregate  of  amounts  paid  by  the 
Service  exceed  10  percent  of  the  sum  of 
additional  Federal  taxes  recovered. 

Section  7809(d)  of  the  Code  provides 
that  reimbursement  under  section  7624 
must  be  paid  out  of  the  amounts 
recovered  as  a  result  of  information 
furnished  by  the  State  or  local  law 
enforcement  agency  which  substantially 
contributed  to  the  recovery.  Congress 
did  not  provide  for  any  separate 
appropriation  of  Federal  funds  for  this 
purpose.  For  this  reason,  the  Service 
must  insure  against  the  possibility  of 
having  to  refund  to  the  taxpayer 
amounts  collected  after  these  amounts 
have  already  been  paid  to  a  State  or 
local  law  enforcement  agency  as 
reimbursement.  Accordingly,  the 
temporary  regulations  provide  that  no 
reimbursement  will  be  paid  before 
expiration  of  the  period  of  limitations 
for  filing  a  claim  for  refund  by  the 
taxpayer  or  the  determination  of  the 
taxpayer's  liability  becomes  final.  In 
general,  no  refund  is  allowable  unless  a 
claim  for  refund  is  filed  by  a  taxpayer 
within  3  years  from  the  time  the  return  is 
filed  or  2  years  from  the  time  the  tax  is 
paid,  whichever  is  later.  However,  in 
many  instances  this  period  for  filing  a 
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claim  for  refund  will  be  extended.  For 
example,  if  a  taxpayer  enters  into  an 
agreement  to  extend  the  period  of 
limitations  on  assessment  of  tax.  the 
period  of  limitations  on  Tiling  a  claim  for 
refund  is  extended  for  6  months  after 
expiration  of  the  period  of  limitations  on 
assessment.  Thus,  in  most  cases,  the 
payment  of  reimbursement  under 
section  7624  would  be  delayed  for  a 
minimum  of  two  years  after  the 
information  is  provided  to  the  Service 
(i.e.,  the  minimum  period  within  which  a 
refund  may  be  claimed)  and  in  many 
cases  the  delay  could  be  much  longer. 
However,  an  agency  that  adequately 
indemnines  the  Service  against  loss  due 
to  a  refund  to  the  taxpayer  of  Federal 
taxes  collected  may  receive 
reimbursement  at  an  earlier  time. 

These  rules  apply  to  information  first 
provided  by  a  State  or  local  law 
enforcement  agency  after  February  16, 
1989. 

Special  Analyses 

These  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required. 

The  rules  contained  in  this  document 
are  also  being  issued  as  proposed 
regulations  by  the  notice  of  proposed 
rulemaking  on  this  subject  in  the 
proposed  rules  section  of  this  issue  of 
the  Federal  Register.  Pursuant  to  section 
7005(f)  of  the  Internal  Revenue  Code,  a 
copy  of  the  rules  will  be  submitted  to 
the  Administrator  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Infoimatioa 

The  principal  author  of  these 
regulations  is  Gail  M.  Winkler  of  the 
Office  of  Assistant  Chief  Counsel 
(Income  Tax  and  Accounting),  Internal 
Revenue  Service.  However,  other 
personnel  from  the  Internal  Revenue 
Service  and  the  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  26  CFR  Part  301 

Administrative  practice  and 
procedure.  Bankruptcy,  Courts.  Crime, 
Disclosure  of  information.  Employment 
taxes.  Estate  tax.  Excise  taxes.  Filing 
requirements,  Gift  tax,  Income  taxes. 
Investigations.  Law  enforcement. 
Penalties.  Pensions,  Statistics.  Taxes. 

Adopdon  of  Amendments  to  the 
Regulations  , 

Accordingly.  26  CFR  Part  301  is 
amended  as  follows: 


PART  301-PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  for  Part  301 
is  amended  by  adding  the  following 
citation: 

Authority:  26  use.  7805.  *  '  *  Section 
301.7624-lT  also  issued  under  26  U.S.C.  7624. 

Par.  2.  The  following  new  S  301.7624- 
IT  shall  be  added  in  the  appropriate 
place. 

{301.7624-17    Relmburtement  to  State 
and  local  law  enforcement  agendee 
(temporary). 

(a)  In  general.  The  Internal  Revenue 
Service  may  reimburse  a  State  or  local 
law  enforcement  agency  for  expenses, 
such  as  salaries,  overtime  pay.  per  diem, 
and  similar  reasonable  expenses, 
incurred  in  an  investigation  in  which 
information  is  furnished  to  the  Service 
that  substantially  contributes  to  the 
recovery  of  Federal  taxes  imposed  with 
respect  to  illegal  drug  or  related  money 
laundering  activities.  The  amount  of 
reimbursement  that  may  be  paid  shall 
not  exceed  the  limits  specified  in 
paragraphs  (e)(2)  and  (e)(3)  of  this 
section. 

(b)  Information  that  substantially 
contributes  to  recovery  of  taxes — (1) 
Definition.  The  Service  generally  will 
consider  that  information  furnished  by  a 
State  or  local  law  enforcement  agency 
substantially  contributed  to  the  recovery 
of  taxes  with  respect  to  illegal  drug  or 
related  money  laundering  activities 
provided  the  information  was  not 
already  in  the  possession  of  the  Service 
at  the  time  the  information  is  furnished 
by  the  State  or  local  law  enforcement 
agency,  and 

(i)  Concerns  a  taxpayer  who  is  not 
under  examination  or  investigation  by 
the  Service  at  the  time  the  information  is 
furnished  or  has  not  already  been 
selected  by  the  Service  for  examination 
or  investigation  in  the  near  future,  or 

(ii)  Concerns  a  taxpayer  who  is  under 
examination  or  has  been  selected  for 
examination  at  the  time  the  information 
is  furnished  but  the  information 
furnished  would  not  normally  have  been 
discovered  in  the  course  of  an  ordinary 
investigation  or  examination  by  the 
Service.  Also,  information  will  generally 
be  considered  as  substantially 
contributing  to  the  recovery  of  taxes  if  it 
leads  to  the  discovery  of  hidden  assets 
owned  by  the  taxpayer  which  are  used 
to  satisfy  the  taxpayer's  assessed  but 
otherwise  uncollectable  Federal  tax 
liability  with  respect  to  illegal  drug  or 
related  money  laundering  activities. 
For  purposes  of  this  paragraph, 
information  includes,  but  is  not  limited 
to.  tax  years  of  violations,  aliases. 


addresses,  social  security  numbers  and/ 
or  employer  identification  numbers, 
financial  data  (bank  accounts,  assets, 
etc.)  and  Uieir  location,  and  any 
documentation  that  substantiates 
allegations  concerning  tax  liability 
(books  and  records)  and  its  location. 
(2)  Examples. 

Example  (1).  A  local  police  department's 
narcotics  division  has  been  gathering 
information  on  a  suspected  local  drug  dealer 
for  approximately  six  months.  Because  this 
person  is  very  cautious  when  handling 
narcotics,  the  local  police  have  been 
unsuccessful  in  catching  this  person  in 
possession  of  drugs.  Rather  than  drop  the 
case,  the  narcotics  detective  turns  over  to  the 
local  IRS  Criminal  Investigation  Division 
(CID)  office  information  concerning  this 
person.  At  the  time  the  information  is 
furnished,  the  Service  is  unaware  of  this 
person's  suspected  involvement  in  drugs  and 
has  no  reason  to  suspect  that  this  person's 
Federal  income  tax  returns  are  incorrect. 
Upon  examination  of  this  person's  returns  for 
three  open  years,  the  Service  determines  that 
additional  Federal  income  taxes  and  civil 
penalties  of  approximately  $20,000  per  year 
are  due  because  of  unreported  income  from 
drug  dealing.  Because  the  taxpayer  was  not 
under  examination  and  was  not  reasonably 
anticipated  to  have  been  examined  prior  to 
receipt  of  the  information,  the  Service  will 
consider  that  the  information  furnished  by 
the  local  police  department  substantially 
contributed  to  the  recovery  of  approximately 
$60,000  in  taxes  with  respect  to  illegal  drug 
activities. 

Example  (2).  Assume  the  same  facts  as 
example  (1)  except  that  at  the  time  the 
information  is  turned  over  to  the  Service,  the 
Service  was  already  aware  of  the  extent  of 
this  person's  involvement  in  drug  dealing, 
either  through  information  developed  in  the 
course  of  examinations  of  other  taxpayers  or 
through  information  received  from  other 
sources,  and  had  already  selected  this 
person's  returns  for  examination  although  the 
person  had  not  yet  been  contacted  by  the   . 
Service.  In  this  case,  the  information 
provided  by  the  local  police  department  did 
not  substantially  contribute  to  the  recovery  of 
taxes  from  this  person  because  the 
information  was  already  known  to  the 
Service. 

Example  (3).  A  state  or  local  police  officer 
is  Conducting  ordinary  traffic  patrol.  The 
officer  stops  a  vehicle  for  speeding  and 
reckless  driving.  The  officer  recognizes  the 
driver  as  a  known  narcotics  dealer.  In  the 
vehicle  is  a  brief  case  containing  $75,000  in 
cash,  but  no  trace  of  narcotics  is  found.  The 
driver  claims  the  cash  was  won  in  a  high 
stakes  poker  game.  The  officer  arrests  the 
driver  for  traffic  violations  and  takes  the 
briefcase  into  custody  for  safe  keeping.  The 
local  police  department  cannot  seize  the 
money  because  they  cannot  tie  it  to  a 
narcotics  transaction.  Instead,  they 
immediately  inform  the  local  CID  office  of 
their  find.  At  the  time  this  information  is 
furnished  to  the  Service,  there  is  an  unpaid 
assessed  liability  of  $300,000  in  Federal  taxes 
and  penalties  owed  by  the  dealer  with 
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respect  to  illegal  drug  activities  that  the 
Service  has  been  unable  to  collect.  Therefore, 
the  Service  immediately  seizes  the  $75,000  in 
cash  in  partial  payment  of  the  tax  liability. 
The  Service  will  consider  that  the 
information  furnished  by  the  police 
department  substantially  contributed  to  the 
recovery  of  $75,000  in  taxes  with  respect  to 
drug  lelated  activities. 

Example  (4).  Through  information 
furnished  by  a  reliable  informant,  a  local 
police  department  learns  that  a  kno«vn 
racketeer  and  suspected  drug  dealer 
maintains  a  second  set  of  books  and  records 
in  a  safe  at  home.  The  local  police  obtain  a 
search  warrant  and  find  a  set  of  books 
revealing  that  this  person  has  been  using  a 
legitimate  business  operation  to  launder 
money  derived  from  both  prostitution  and 
drug  dealing.  Al  the  time  these  records  are 
lumed  over  to  the  local  CID  office,  the 
taxpayer  is  alneady  under  examination  for 
tax  evasion.  However,  based  on  the 
information  contained  in  this  second  set  of 
books,  the  Service  is  able  to  collect 
additional  taxes  and  civil  penalties  in  the 
amount  of  $1  million  in  connection  with  these 
illegal  activities.  The  Service  will  consider 
that  this  information  substantially 
contributed  to  the  recovery  of  $1  million  in 
taxes  with  respect  to  money  laundering  in 
connection  with  illegal  drug  activities 
because,  even  though  the  taxpayer  was 
already  under  examination,  the  information 
provided  by  the  local  police  would  normally 
not  have  been  discovered  by  the  Service  in 
the  course  of  an  ordinary  investigation. 

(c)  Application  for  reimbursement.  An 
agency  that  intends  to  apply  for 
reimbursement  under  the  provisions  of 
this  section  must  indicate  this  intent  to 
the  Service  at  the  time  the  information  is 
first  provided  to  the  Service.  A  final 
application  for  reimbursement  of 
expenses  must  be  submitted  on  Form 
211A.  State  or  Local  Law  Enforcement 
Application  for  Reimbiu'sement  to  the 
Chief.  Criminal  Investigation  Division  of 
the  Internal  Revenue  Service  district  in 
which  the  taxpayer  is  located.  Copies  of 
Forms  9061.  DAG-71.  or  other  claim  for 
an  equitable  share  of  asset  forfeitures  in 
the  case  must  also  be  furnished  with 
Form  211A. 

(d)  Time  for  filing  application  for 
reimbursement.  An  application  for 
reimbursement  may  be  filed  by  an 
agency  at  the  time  the  information  is 
first  provided  or  as  soon  as  practicable 
after  submitting  information  to  the 
Service.  However,  it  must  be  filed  not 
later  than  30  days  after  the  Service 
notifies  the  agency  pursuant  to  section 
7624(b)  of  the  amount  of  taxes  collected 
as  a  result  of  the  information  provided. 
If  an  application  for  reimbursement  is 
filed  by  more  than  one  agency  with 
respect  to  taxes  recovered  from  a 
taxpayer,  the  Service  will  use  discretion 
in  determining  an  equitable  amount  of 
reimbursement  allocated  to  each  agency 


based  on  all  relevant  factors.  In  no 
event,  however,  shall  the  aggregate  of 
the  amounts  paid  by  the  Service  to  two 
or  more  agencies  exceed  the  amount 
specified  in  paragraph  (e)(3)  of  this 
section. 

(e)  Amount  and  payment  of 
reimbursement — (1)  De  minimis  rule.  No 
reimbursement  shall  be  paid  under 
section  7624  or  this  section  toe  State  or 
local  law  enforcement  agency  in  any 
case  where  the  taxes  recovered  total 
less  than  $50,000. 

(2)  Taxes  recovered.  For  purposes  of 
section  7624  and  this  section,  the  terms 
"taxes"  recovered  and  "sum"  recovered 
mean  additional  Federal  taxes,  civil 
penalties,  and  additions  to  tax  collected 
(less  any  subsequent  refund  to  the 
taxpayer)  with  respect  to  illegal  drug  or 
related  money  laundering  activities,  but 
not  additional  interest  or  criminal  fines 
that  may  be  collected. 

(3)  Limitation  on  reimbursement.  The 
amount  of  reimbursement  payable  under 
section  7624  and  this  section  shall  not 
exceed  10  percent  of  any  taxes 
recovered. 

(4)  No  duplicate  reimbursement.  A 
State  or  local  law  emforcement  agency 
shall  not  receive  reimbursement  under 
section  7624  or  this  section  for  any 
expenses  incurred  in  the  investigation  of 
a  taxpayer  which  have  been  or  will  be 
reimbursed  under  any  other  program  or 
arrangement  including,  but  not  limited 
to.  Federal  or  State  forfeiture  programs. 
State  revenue  laws,  or  Federal  and  State 
equitable  sharing  arrangements. 

(5)  Time  of  payment.  No  payment  of 
any  reimbursement  under  this  section 
will  be  made  to  a  State  or  local  law 
enforcement  agency  before  the  later  of 
final  expiration  of  the  applicable  period 
of  limitations  for  filing  a  claim  for  refund 
by  the  taxpayer  of  the  taxes  recovered 
as  provided  in  subchapter  B  of  chapter 
66  of  the  Code  or  the  determination  of 
the  taxpayer's  tax  liability,  as  defined  in 
section  1313(a).  However, 
reimbursement  may  be  made  earlier  but 
only  if  the  agency  provides  adequate 
indemnification  against  loss  by  the 
Service  due  to  a  refund  to  the  taxpayer 
of  Federal  taxes  recovered. 

(6)  Applicability.  The  provisions  of 
section  7624  apply  only  to  State  and 
local  law  enforcement  agencies  within 
the  United  States  and  the  District  of 
Columbia. 

(f)  Effective  date.  This  section  7624 
applies  with  respect  to  information  first 
provided  to  the  Service  by  a  State  or 
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local  law  enforcement  agency  after 
February  16. 1989. 
Lawrence  B.  Cibbs. 
Commissioner  of  Internal  Revenue. 

Approved:  March  16, 1989. 
Dennis  Earl  Ross, 

Acting  Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  89-11609  Filed  5-15-89:  6:45  am] 
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26  CFR  Parts  301  and  602 
IJ  JD.  82S41 

RIN  1545-AM47 

Abatement  of  Penalty  or  Aflditlon  to       < 
Tax  Attributable  to  Erroneous  Advice    ^ 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Temporary  regulations. 

summary:  This  document  contains 
temporary  regulations  relating  to  the 
abatement  of  a  portion  of  any  penalty  or 
addition  to  tax  attributable  to  erroneous 
written  advice  furnished  to  a  taxpayer 
by  an  officer  or  employee  of  the  Internal 
Revenue  Service,  acting  in  such  officer's 
or  employee's  official  capacity.  Changes 
to  the  applicable  law  were  made  by  the 
Omnibus  Taxpayer  Bill  of  Rights 
provisions  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988.  The 
regulations  affect  all  taxpayers,  and 
provide  guidance  regarding  the 
definitidn  of  "advice"  and  the 
procedures  that  must  be  followed  to 
obtain  an  abatement.  The  text  of  the 
temporary  regulations  set  forth  in  this 
document  also  serves  as  the  text  of  the 
proposed  regulations  cross-referenced  in 
the  Notice  of  Proposed  Rulemaking  in 
the  Proposed  Rules  section  of  this  issue 
of  the  Federal  Register. 

EFFECTIVE  DATE:  The  temporary 
regulations  are  effective  with  respect  to    , 
advice  requested  on  or  after  January  1, 
1989. 

FOR  FURTHER  INFORMATION  CONTACT 
Stephen  J.  Toomey  of  the  Office  of 
Assistant  Chief  Counsel,  Income  Tax 
and  Accounting.  Internal  Revenue 
Service,  1111  Constitution  Avenue.  NW.. 
Washington.  DC  20224.  Attention: 
CC:CORP:R:T  (IA-103-68).  (202)  566- 
6320.  not  a  toll-free  call. 
SUPPtXMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

This  regulation  is  being  issued  without 
prior  notice  and  public^rocedure 
pursuant  to  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  For  this 
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reason,  the  collection  of  information 
requirement  contained  in  this  regulation 
has  been  reviewed  and.  pending  receipt 
and  evaluation  of  public  comments, 
approved  by  the  O^ce  of  Management 
and  Budget  (OMB)  under  control  number 
1545-0024.  The  time  estimates  for  the 
reporting  and  recordkeeping 
requirements  contained  in  this 
regulation  are  included  in  the  burden  of 
Form  843. 

For  further  information  concerning  the 
collection  of  information,  where  to 
submit  comments  on  the  collection  of 
information,  and  suggestions  for 
reducing  the  burden,  please  refer  to  the 
preamble  to  the  cross-reference  notice 
of  proposed  rulemaking  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Background 

This  document  contains  temporary 
regulations  amending  the  Procedure  and 
Administration  Regulations  (26  CFR  Part 
301)  under  section  6404  of  the  Internal 
Revenue  Code  of  1086  (Code).  The 
amendments  would  conform  the 
regulations  to  section  6229  of  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1968  (Pub.  L.  100-647. 102  Stat. 
3342). 

In  General 

Section  6404(f)  provides  that  the 
Internal  Revenue  Service  shall  abate 
any  portion  of  any  penalty  or  addition  to 
tax  attributable  to  erroneous  advice 
furnished  to  a  taxpayer  in  writing  by  an 
officer  or  employee  of  the  Service, 
acting  in  such  o^icer's  or  employee's 
ofTicial  capacity.  The  Service  will  abate 
a  portion  of  any  penalty  or  addition  to 
tax  under  section  6404(f)  only  if  (a)  the 
written  advice  was  reasonably  relied 
upon  by  the  taxpayer,  (b)  the  written 
advice  was  in  response  to  a  speciHc 
written  request  of  the  taxpayer,  and  (c) 
the  portion  of  the  penalty  or  addition  to 
tax  did  not  result  from  a  failure  by  the 
taxpayer  to  provide  the  Service  with 
adequate  or  accurate  information. 
Section  6404(0  is  effective  for  advice 
requested  en  or  after  January  1, 1989. 

Reliance  on  Written  Advice 

The  written  advice  from  the  Service 
must  have  been  reasonably  relied  upon 
by  the  taxpayer  in  order  for  any  penalty 
to  be  abated  under  section  6404(f).  Thus, 
in  the  case  of  written  advice  from  the 
Service  that  relates  to  an  item  included 
on  a  federal  tax  return  of  a  taxpayer,  if 
such  advice  is  received  subsequent  to 
the  date  on  which  the  taxpayer  filed 
such  return,  the  taxpayer  did  not 
reasonably  rely  on  the  written  advice  in 
filing  such  return.  However,  if  a 
taxpayer  files  an  amended  return  that 


conforms  with  written  advice  received 
from  the  Service,  the  taxpayer  will  be 
considered  to  have  reasonably  relied  on 
the  advice  for  purposes  of  the  position 
set  forth  in  the  amended  return.  In  the 
case  of  written  advice  that  does  not 
relate  to  an  item  included  on  a  federal 
tax  return  (for  example,  advice  relating 
to  the  payment  of  estimated  taxes),  if 
such  written  advice  is  received  by  the 
taxpayer  subsequent  to  the  act  or 
omission  that  is  the  basis  of  the  penalty 
or  addition  to  tax.  then  the  taxpayer 
shall  not  be  considered  to  have 
reasonably  relied  on  such  written 
advice. 

If  the  written  advice  relates  to  a 
continuing  action  or  series  of  actions, 
the  taxpayer  may  rely  on  that  advice 
until  put  on  notice  that  the  advice  no 
longer  represents  Service  position  and. 
thus,  is  no  longer  valid.  Correspondence 
from  the  Service  to  the  taxpayer  stating 
that  the  advice  no  longer  represents 
Service  position  is  suSBcient  to  put  the 
taxpayer  on  notice.  Further,  any  of  the 
following  events,  occurring  subsequent 
to  the  issuance  of  advice,  that  set  forth  a 
position  contrary  to  the  position  of  the 
written  advice  will  serve  to  put  the 
taxpayer  on  notice  that  the  advice  is  no 
longer  valid:  (a)  Legislation  or  a  tax 
treaty;  (b)  a  United  States  Supreme 
Court  decision;  (c)  temporary  or  final 
regulations;  and  (d)  a  revenue  ruling,  a 
revenue  procedure,  or  other  statement 
published  in  the  Internal  Revenue 
Bulletin. 

Definitions 

For  purposes  of  section  6404(1)  and  the 
temporary  regulations  thereunder,  a 
written  response  issued  to  a  taxpayer  by 
an  officer  or  employee  of  the  Service 
shall  constitute  "advice"  if.  and  only  if. 
the  response  applies  the  tax  laws  to  the 
specific  written  facts  submitted  by  the 
taxpayer  and  provides  a  conclusion 
regarding  the  tax  treatment  to  be 
accorded  the  taxpayer  upon  the 
application  of  the  tax  laws  to  those 
facts.  The  regulations  define  the  terms 
"penalty"  and  "addition  to  tax"  as  any 
liability  of  a  particular  taxpayer 
imposed  under  Subtitle  F,  Chapter  68, 
Subchapter  A  and  Subchapter  B  of  the 
Internal  Revenue  Code,  and  the 
liabilities  imposed  by  sections  6036(b), 
6038(c),  6038A(d),  6038B(b),  603gE(c), 
and  6332(d)(2).  In  addition  the  terms 
"penalty"  and  "addition  to  tax"  shall 
include  any  liability  resulting  from  the 
application  of  other  provisions  of  the 
Code  where  the  Commissioner  of 
Internal  Revenue  has  designated  by 
regulation,  revenue  ruling,  or  other 
guidance  published  in  the  Internal 
Revenue  Bulletin  that  such  provision 
shall  be  considered  a  penalty  or 


addition  to  tax  for  purposes  of  section 
6404(f).  The  terms  "penalty"  and 
"addition  to  tax"  shall  also  include 
interest  imposed  with  respect  to  any  . 
penalty  or  addition  to  tax.  The  Service ' 
welcomes  any  comments  concerning 
which  provisions,  if  any,  not  included  in 
the  definition  of  "penalty"  and  "addition 
to  tax"  should  be  considered  a  penalty 
or  an  addition  to  tax  for  purposes  of 
section  6404(f)  and  the  regulations 
thereunder. 

Procedures  for  Abatement 

Section  301.6404-3T(d)  provides  that 
taxpayers  entitled  to  an  abatement  of  a 
penalty  or  addition  to  tax  pursuant  to 
section  6404(f)  should  complete  and  file 
Form  843.  If  the  erroneous  advice 
received  relates  to  an  item  on  a  federal 
tax  return,  taxpayers  should  submit 
Form  843  to  the  Internal  Revenue 
Service  Center  where  the  return  was 
filed.  If  the  erroneous  advice  does  not 
relate  to  an  item  on  a  federal  tax  retimi. 
Form  843  should  be  submitted  to  the 
Service  Center  where  the  taxpayer's 
return  was  filed  for  the  taxable  year  in 
which  the  taxpayer  relied  on  the 
erroneous  advice.  Form  843  must  be 
accompanied  by  copies  of:  (a)  The 
taxpayer's  written  request  for  advice; 
(b)  the  ernmeous  written  advice 
furnished  by  the  Service  to  the  taxpayer 
and  relied  on  by  the  taxpayer  and  (c) 
the  report  (if  any)  of  tax  adiustments 
that  identifies  the  penalty  or  addition  to 
tax  and  the  item  relating  to  the 
erroneous  written  advice. 

Period  for  Requesting  Abatement 

An  abatement  of  any  penalty  or 
addition  to  tax  pursuant  to  section 
6404(f)  and  S  301.6404-3T  shall  be 
allowed  only  if  the  request  for 
abatement  is  submitted  within  the 
period  allowed  for  collection  of  such 
penalty  or  addition  to  tax,  or,  if  the 
penalty  or  addition  to  tax  has  been  paid, 
the  period  allowed  for  claiming  a  credit 
or  refund  of  such  penalty  or  addition  to 
tax. 

Regulatory  Impact  Analysis 

These  proposed  rules  are  not  major 
rules  as  defined  in  Executive  Order 
12291.  Therefore,  a  Regulatory  Impact 
Analysis  is  not  required. 

Issuance  of  Proposed  Regulation  and 
Submission  to  Small  Business 
Administration 

The  rules  contained  in  this  document 
are  also  being  issued  as  proposed 
regulations  by  the  notice  of  proposed 
rulemaking  on  this  subject  in  the 
proposed  rul^s  section  of  this  issue  of 
the  Federal  Register.  Pursuant  to  section 
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7805(f)  of  the  Internal  Revenue  Code,  a 
copy  of  the  rules  will  be  submitted  to 
the  Administrator  of  the  Small  Business 
Administration  for  conunent  on  their 
impact  on  small  businesses. 

Drafting  Information 

The  principal  author  of  these 
temporary  regulations  is  Stephen ). 
Toomey  of  the  Office  of  Assistant  Chief 
Counsel,  Income  Tax  and  Accounting, 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulation,  on  matters  of  both 
substance  and  style. 

List  of  subjects 

26  CFR  Part  301 

Administrative  practice  and 
procedure,  Bankruptcy,  Courts,  Crime. 
Disclosure  of  information.  Employment 
taxes.  Estate  tax.  Excise  taxes,  Filing 
requirements.  Gift  tax.  Income  taxes. 
Investigations,  Law  enforcement. 
Penalties,  Pensions,  Statistics,  Taxes. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Parts  301  and  602 
are  amended  as  follows: 

Paragraph  1.  The  authority  for  Part  301 
is  amended  by  adding  the  following 
citation: 

Authority:  26  U.S.C.  7805  *  *  *.  Section 
301.6404-T  is  also  issued  under  26  U.S.C. 
6404(f)(3). 

Par.  2.  The  following  new  section  is 
added  immediately  following 
S  301.6403-1  to  read  as  follows: 

§301.6404-OT    Talile  Of  contents 
(temporary). 

This  section  lists  the  paragraphs 
contained  in  §S  301.6404-1  through 
301.6404-3T. 

§301.6404-1    Abatements. 

§  301.8404-2T   Definition  of  ministerial  act 
(temporary). 

(a)  In  general. 

(b)  Ministerial  act.  ^ 

(1)  Definition. 

(2)  Examples. 

(c)  Effective  date. 

§  301.8404-3T   Abatement  of  penalty  or 
addition  to  tax  attributable  to  erroneous 
written  advice  of  the  Internal  Revenue 
Service  (temporary). 

(a)  General  rule. 

(b)  Requirements.- 
(1)  In  general. 

(2J  Advice  was  reasonably  relied  upon, 
(i)  ki  general. 


(ii)  Advice  relating  to  a  tax  return, 
(iiij  Amended  returns, 
(iv)  Advice  not  related  to  a  tax  return, 
(v)  Period  of  reliance. 

(3)  Advice  was  in  response  to  written 
request. 

(4)  Taxpayer's  information  must  be 
adequate  and  accurate. 

(c)  Definitions. 

(1)  Advice. 

(2)  Penalty  and  addition  to  tax. 

(d)  Procedures  for  abatement. 

(e)  Period  for  requesting  abatement. 

(f)  Examples. 

(g)  Effective  date. 

Par.  3.  The  following  new  section  is 
added  immediately  following 
i  301.6404-2T  to  read  as  follows: 

S301.6404-3T   AtMtement  of  penalty  or 
addition  to  tax  attril>utat)le  to  erroneous 
written  advice  of  ttie  Internal  Revenue 
Service  (temporafy). 

(a)  General  rule.  Any  portion  of  any 
penalty  or  addition  to  tax  that  is 
attributable  to  erroneous  advice 
furnished  to  the  taxpayer  in  writing  by 
an  officer  or  employee  of  the  Internal 
Revenue  Service  (Service),  acting  in  his 
or  her  official  capacity,  shall  be  abated, 
provided  the  requirements  of  paragraph 
(b)  of  this  section  are  met. 

(b)  Requirements — (1)  In  general. 
Paragraph  (a)  of  this  section  shall  apply 
only  if — 

(i)  The  written  advice  was  reasonably 
relied  upon  by  the  taxpayer 

(ii)  The  advice  was  issued  in  response 
to  a  specific  written  request  for  advice 
by  the  taxpayer;  and 

(iii)  The  taxpayer  requesting  advice 
provided  adequate  and  accurate 
information. 

(2)  Advice  was  reasonably  relied 
upon — (i)  In  general.  The  written  advice 
from  the  Service  must  have  been 
reasonably  relied  upon  by  the  taxpayer 
in  order  for  any  penalty  to  be  abated 
under  paragraph  (a)  of  this  section.         ' 

(ii)  Advice  relating  to  a  tax  return.  In  * 
the  case  of  written  advice  from  the 
Service  that  relates  to  an  item  included 
on  a  federal  tax  return  of  a  taxpayer,  if 
such  advice  is  received  by  the  taxpayer 
subsequent  to  the  date  on  which  the 
taxpayer  filed  such  return,  the  taxpayer 
shall  not  be  considered  to  have 
reasonably  relied  upon  such  written 
advice  for  purposes  of  this  section, 
except  as  provided  in  paragraph 
(b)(2](iii)  of  this  section. 

(iii)  Amended  returns.  If  a  taxpayer 
files  an  amended  federal  tax  return  that 
conforms  with  written  advice  received 
by  the  taxpayer  from  the  Service,  the 
taxpayer  will  be  considered  to  have 
reasonably  relied  upon  the  advice  for 
purposes  of  the  position  set  forth  in  the 
amended  return. 


I  (iv)  Advice  not  related  to  a  tax  return. 
In  the  case  of  vftitten  advice  that  does 
not  relate  to  an  item  included  on  a 
federal  tax  return  (for  example,  the 
payment  of  estimated  taxes),  if  such 
written  advice  is  received  by  the 
taxpayer  subsequent  to  the  act  or 
omission  of  the  taxpayer  that  is  the 
basis  for  the  penalty  or  addition  of  tax, 
then  the  taxpayer  shall  not  be 
considered  to  have  reasonably  relied 
upon  such  written  advice  for  purposes  of 
this  section. 

(v)  Period  of  reliance.  If  the  written 
advice  received  by  the  taxpayer  relates 
to  a  coniinuing  action  or  series  of 
actions,  the  taxpayer  may  rely  on  that 
advice  until  the  taxpayer  is  put  on 
notice  that  the  advice  is  no  longer 
consistent  with  Service  position  and. 
thus,  no  longer  valid.  For  purposes  of 
this  section,  the  taxpayer  will  be  put  on 
notice  that  written  advice  is  no  longer 
valid  if  the  taxpayer  receives 
correspondence  from  the  Service  stating 
that  the  advice  no  longer  represents 
Service  position.  Further,  any  of  the 
following  events,  occurring  subsequent 
to  the  issuance  of  the  advice,  that  set 
forth  a  position  that  is  inconsistent  with 
the  written  advice  received  from  the 
Service  shall  be  deemed  to  put  the 
taxpayer  on  notice  that  the  advice  is  no 
longer  valid — 

(A)  Enactment  of  legislation  or 
ratification  of  a  tax  treaty: 

(B)  A  decision  of  the  United  States 
Supreme  Court; 

(C)  The  issuance  of  temporary  or  final 
regulations;  or 

(D)  The  issuance  of  a  revenue  ruling,  a 
revenue  procedure,  or  other  statement 
published  in  the  Internal  Revenue 
Bulletin. 

(3)  Advice  was  in  response  to  written 
request.  No  abatement  under  paragraph 
(a)  of  this  section  shall  be  allowed 
unless  the  penalty  or  addition  to  tax  is 
attributable  to  advice  issued  in  response 
to  a  specific  written  request  for  advice 
by  the  taxpayer.  For  purposes  of  the 
preceding  sentence,  a  written  request 
from  a  representative  of  the  taxpayer 
shall  be  considered  a  written  request  by 
the  taxpayer  only  if — 

(i)  The  taxpayer's  representative  is  an 
attorney,  a  certified  public  accountant, 
an  enrolled  agent,  an  enrolled  actuary, 
or  any  other  person  permitted  to 
represent  the  taxpayer  before  the 
Service  and  who  is  not  disbarred  or 
suspended  from  practice  before  the 
Service;  and 

(ii)  The  written  request  for  advice 
either  is  accompanied  by  a  power  of 
attorney  that  is  signed  by  the  taxpayer 
and  that  authorizes  the  representative  to 
represent  the  taxpayer  for  purposes  of 
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the  request,  or  such  ■  power  of  attorney 
is  currently  on  file  with  the  Service. 

(4)  Taxpayer's  information  must  be 
adequate  and  accurate.  No  abatement 
under  para^aph  (a)  of  this  section  thall 
be  allowed  with  respect  to  any  portion 
of  any  penalty  or  addition  to  tax  that 
resulted  because  the  taxpayer 
requesting  the  advice  did  not  provide 
the  Service  with  adequate  and  accurate 
information.  The  Service  has  no 
obligation  to  verify  or  correct  the 
taxpayer's  submitted  information, 
(c)  Definitions— {1)  Advice.  For 
purposes  of  section  6404(f)  and  the 
regulations  thereunder,  a  written 
response  issued  to  a  taxiMyer  by  an 
cfTicer  or  employee  of  the  Service  shall 
constitute  "advice"  if,  and  only  if,  the 
response  applies  the  tax  laws  to  the 
specific  facts  submitted  in  writing  by  the 
taxpayer  and  provides  a  conclusion 
regarding  the  tax  treatment  to  be 
accorded  the  taxpayer  upon  the 
application  of  the  tax  law  to  those  facts. 

(2)  Penalty  and  addition  to  tax.  For 
purposes  of  section  6404(f)  and  the 
r-jgulations  thereunder,  the  terms 
"penalty"  and  "addition  to  tax"  refer  to 
any  liability  of  a  particular  taxpayer 
imposed  under  Subtitle  F,  Chapter  68, 
Subchapter  A  and  Subchapter  B  of  the 
Internal  Revenue  Code,  and  the 
liabilities  imposed  by  sections  6038(b), 
G038(c),  6038A(d).  6038B(b).  603gE(c). 
and  6332(d](;?).  In  addition,  the  terms 
"penalty"  and  "addition  to  tax"  shall 
include  any  liability  resulting  from  the 
application  of  other  provisions  of  the 
Code  where  the  Commissioner  of 
I.itemal  Revenue  has  designated  by 
regulation,  revenue  ruling,  or  other 
T'iidance  published  in  the  Internal 
I>->venue  Bulletin  that  such  provision 
shall  be  considered  a  penalty  or 
addition  to  tax  for  purposes  of  section 
e404(f).  The  terms  "penalty"  and 
"addition  to  tax"  shall  also  include 
interest  imposed  with  respect  to  any 
penalty  or  addition  to  tax. 

(d)  Procedures  for  abatement. 
Taxpayers  entitled  to  an  abatement  of  a 
penalty  or  addition  to  tax  pursuant  to 
section  6404(f)  and  this  section  should 
complete  and  file  Form  843.  If  the 
erroneous  advice  received  relates  to  an 
item  on  a  federal  tax  return,  taxpayers 
should  submit  Form  843  to  the  Internal 
Revenue  Service  Center  where  the 
return  was  filed.  If  the  advice  does  not 
relate  to  an  item  on  a  federal  tax  return, 
the  taxpayer  should  submit  Form  843  to 
the  Service  Center  where  the  taxpayer's 
return  was  filed  for  the  taxable  year  in 
which  the  taxpayer  rehed  on  the 
erroneous  advice.  At  the  top  of  Form  843 
taxpayers  should  write,  "Abatement  of 
penalty  or  addition  to  tax  pursuant  to 
section  6404(f]."  Further,  taxpayers  must 


state  on  Form  843  whether  the  penalty 
or  addition  to  tax  has  been  paid. 
Taxpayers  must  submit,  with  Form  643. 
copies  of  the  following — 

(1)  The  taxpayer's  written  request  for 
advice; 

(2)  The  erroneous  written  advice 
furnished  by  the  Service  to  the  taxpayer 
and  relied  on  by  the  taxpayer  and 

(3)  The  report  (if  any)  of  tax 
adjustments  that  identifies  the  penalty 
or  addition  to  tax  and  the  item  relating 
to  the  erroneous  written  advice. 

(e)  Period  for  requesting  abatement. 
An  abatement  of  any  penalty  or 
addition  to  tax  pursuant  to  section 
6404(f)  and  this  section  shall  be  allowed 
only  if  the  request  for  abatement 
described  in  paragraph  (d)  of  this 
section  is  submitted  within  the  period 
allowed  for  collection  of  such  penalty  or 
addition  to  tax,  or,  if  the  penalty  or 
addition  to  tax  has  been  paid,  the  period 
allowed  for  claiming  a  credit  or  rewnd 
of  such  penalty  or  addition  to  tasK 

(f)  Examples.  The  following  examples 
illustrate  the  application  of  section 
6404(f)  of  the  Code  and  the  regulations 
thereunder. 

Example  1.  In  February  1988,  an  individual 
submitted  a  written  request  for  advice  to  an 
Internal  Revenue  Service  Center  and 
included  adequate  and  accurate  information 
to  consider  the  request.  The  question  posed 
by  the  taxpayer  concerned  whether  a  certain 
amount  was  includible  in  income  on  the 
taxpayer's  1989  federal  income  tax  return.  An 
employee  of  the  Service  Center  issued  the 
taxpayer  a  written  response  that  concluded 
that  based  on  the  specific  facts  submitted  by 
the  taxpayer,  the  amount  was  not  includible 
in  income  on  the  taxpayer's  1989  return. 
Since  the  response  provided  a  conclusion 
regarding  the  tax  treatment  accorded  the 
taxpayer  on  the  basis  of  the  facts  submitted, 
the  response  constitutes  "advice"  for 
purposes  of  section  6404(f).  The  taxpayer 
hied  his  1989  return  and,  relying  on  the 
Service's  advice,  did  not  include  the  item  in 
income.  Upon  examination,  it  was 
determined  that  the  item  should  have  been 
included  in  income  on  the  taxpayer's  1968 
return.  Because  the  taxpayer  reasonably 
relied  upon  erroneous  written  advice  from  the 
Service,  any  penalty  or  addition  to  tax 
attributable  to  the  erroneous  advice  will  be 
abated  by  the  Service.  However,  the 
erroneous  advice  will  not  affect  the  amount 
of  any  taxes  and  interest  owed  by  the 
taxpayer  (except  to  the  extent  interest  relates 
to  a  penalty  or  addition  to  tax  attributable  to 
the  erroneous  advice)  due  to  the  fact  that  the 
item  was  not  included  in  income. 

Example  2.  In  March  1969,  an  individual 
submitted  a  written  request  to  the  National 
Office  of  the  Internal  Revenue  Service 
regarding  whether  a  certain  activity 
constitutes  a  passive  activity  within  the 
meaning  of  section  469  of  the  Code.  The 
request  did  not  meet  the  procedural 
requirements  set  forth  by  the  National  Office 
for  consideration  of  the  submission  as  a 
private  letter  ruling  request  and,  thus,  was 


not  treated  as  such  by  the  Service.  The 
Service  furnished  the  taxpayer  with  a  written 
response  that  transmitted  various  published 
provisions  of  section  469  and  the  regulations 
thereunder  relevant  to  the  determination  of 
whether  an  activity  is  passive  within  the 
meaning  of  those  provisions.  The  Service  also  ' 
included  a  Publication  regarding  the  tax 
treatment  of  passive  activities.  However,  the 
Service's  response  contained  no  opinion  or 
determination  regarding  whether  the 
taxpayer's  described  activity  was  or  was  not 
passive  under  section  468.  The  Service's 
response  is  not  advice  within  the  meaning  of 
section  e404(rj,  and  cannot  be  relied  upon  for 
purposes  of  an  abatement  of  a  portion  of  a 
penalty  or  addition  to  tax  under  that  section. 
Example  3.  On  April  1, 1989,  an  individual 
submitted  a  written  request  for  advice  to  an 
Internal  Revenue  Service  Center.  The  advice 
related  to  an  item  included  on  a  federal  tax 
return.  The  individual  filed  a  federal  Income 
tax  return  with  the  appropriate  Service 
Center  on  April  15, 1969.  Subsequently,  on 
May  1, 1988,  the  individual  received  advice 
from  the  Service  Center  concerning  the 
written  request  made  on  April  1.  Because  the 
individual  filed  his  tax  return  prior  to  the 
date  on  which  written  advice  from  the 
Service  was  received,  the  individual  did  not 
rely  on  the  Service's  written  advice  for 
purposes  of  section  6404(f).  If,  however,  the 
individual  amends  his  tax  return  to  conform 
with  the  written  advice  received  from  the 
Service,  the  individual  will  be  considered  to 
have  reasonably  relied  upon  the  Service's 
advice. 

Example  4.  Individual  A,  on  May  1. 1969, 
received  advice  from  the  Service  that 
concluded  that  interest  paid  by  the  Uxpayer 
with  respect  to  a  specific  loan  was  interest 
paid  or  accrued  in  coimection  with  a  trade  or 
business,  within  the  meaning  of  section 
163(h)(2)(A)  of  the  Code.  The  advice  relates 
to  a  continuing  action.  Therefore,  provided 
the  facts  submitted  by  the  taxpayer  to  obtain 
the  advice  remain  adequate  and  accurate 
(that  is,  the  circumstances  relating  to  the 
indebtedness  do  not  change).  Individual  A 
may  rely  on  the  Service's  advice  for 
subsequent  taxable  years  until  the  individual 
is  put  on  notice  that  the  advice  no  longer 
represents  Service  position  and,  thus,  is  no 
longer  valid. 

Example  5.  An  individual,  on  June  1, 1989, 
received  advice  from  the  Service  that 
concluded  that  no  gain  or  Joss  would  be 
recognized  with  respect  to  a  transfer  of 
property  to  his  spouse  under  section  1041. 
The  advice  does  not  relate  to  a  continuing 
action.  Therefore,  the  taxpayer  may  not  rely 
on  the  advice  of  the  Service  for  transfers 
other  than  the  transfer  discussed  in  the 
taxpayer's  written  request  for  advice. 

(g)  Effective  date.  Section  6404(f)  shall 
apply  with  respect  to  advice  requested 
on  or  after  January  1, 1989. 

Par.  4.  The  authority  for  Part  602 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 
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§602.101    [AmwMtod] 

Par.  S.  Section  602.101  (c)  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table: 


26  CFR  part  or  section  wtiere 
identified  and  descntied 


5301.6404-3T(d).. 


Current  OMB 
control 

number 


1545-0024 


The  provisions  contained  in  this 
Treasury  decision  are  needed  to  pi'ovide 
immediate  guidance.  For  this  reason,  it 
is  found  impracticable  and  contrary  to 
public  interest  to  issue  this  Treasury 
decision  with  notice  and  public 
procedure  under  subsection  (b)  of  ' 
section  553  of  Title  5  of  the, United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

Michael ).  Murphy, 
Acting  Commissioner  of  Internal  Revenue 

Approved:  May  8, 1989. 
)ohn  G.  Wilkina, 

Acting  Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  89-11611  Filed  5-15-89;  8:45  am] 
WUJNG  CODE  4S30-01-M 

LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Pairt  202 

IDoclcetRM  85-481 

Registration  of  Claims  to  Copyright 
Registration  and  Deposit  of  Databases 

agency:  Copyright  Office,  Library  of 

Congress. 

action:  Final  rule;  correction. 

SUMMARY:  The  Copyright  Office  is 
correcting  an  error  in  the  designation  of 
a  subparagraph  relating  to  the  deposit 
requirements  for  registration  of 
databases  which  appeared  in  the 
Federal  Register  on  March  31, 1989  (54 
PR  13177). 

EFFECTIVE  DATE:  March  31, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Schrader,  General  Counsel,  U.S. 
Copyright  Office,  Library  of  Congress, 
Washington,  DC  20559;  (202)  707-8380. 
SUPPLEMENTARY  INFORMATION:  The 
Copyright  Office  issued  final  regulations 
with  respect  to  registration  and  deposit 
of  databases,  including  group 
registration  for  a  database  and  its 
updates,  on  March  31, 1989  at  54  FR 
13177.  The  references  to 
S  202.20(c](2](vii)(B)  should  have  read 
S  202.20(c](2)(vii)(D). 

Accordingly,  the  following  corrections 
are  made  in  Docket  RM  85-4B, 
Registration  of  Claims  to  Copyright, 


Registration  and  Deposit  of  Databases 
published  in  the  Federal  Register  on 
March  31. 1989  (54  FR  13177): 

§202.3    (Corrected] 

1.  The  cross-references  to 

§  202.20(c)(2)(vii)(B)  in  §  202.3(b)(4)(i)(G) 
on  page  13181,  setond  column,  Ime  49, 
and  (4)(ii){C)  on  page  13181,  third 
column,  line  2,  are  corrected  to  read 
S  202.20(c)(2)(vii)(D). 

§202.20    [Corrected] 

2.  Section  202.20(c){2)(vii)(B)  on  page 
13181.  third  column,  Imes  4  and  12  is 
correctly  redesignated 

§  202.20(c)(2Hvii)(D). 

3.  In  redesignated 

§  202.20(c)(2)(vii)(D),  the  cross- 
references  in  Clause  (3)  to  (c)(2)(vii)(B), 
page  13181,  third  column,  line  32  and  in 
Clause  (4)  to  (c)(2)(vii)(D)(5),  page  13181, 
third  column,  line  43  are  corrected  to 
read  (c)(2)(vii)(D)  and  (c)(2)(vii)(D){5), 
respectively. 

Dated:  April  28. 1989. 
Ralph  Oman, 

Register  of  Copyrights. 

(PR  Doc.  89-11666  Filed  5-15-89:  8:45  air) 

BILUNO  CODE  141(H)7-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[FRL-3550-S] 

Approval  and  Promulgation  of 
implementation  Plans;  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Nebraslia 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Finiil  ri.le. 

SUMMARY:  Toddy's  rulemaking  takes 
final  action  to  approve  the  Nebraska 
perticulate  matter  (PMio)  State 
Implementation  Plan  (SIP)  revision  and 
other  contemporaneous  revisions  to  the 
state's  air  pollution  control  regulations. 
This  action  is  in  response  to  a  request 
submitted  on  June  15, 1988,  by  the 
Governor  of  Nebraska.  The  PMio  SIP 
submittal  requested  that  EPA 
redesignate  its  group  II  areas  as 
unclassifiable  with  respect  to  the  total 
suspended  particulates  (TSP).  As  a 
result  of  this  action,  all  areas  of  the  state 
of  Nebraska  will  be  unclassiHable  or 
attainment  with  respect  to  TSP.  Todays 
action  also  honors  the  Governor's 
request  to  take  no  action  to  make 
certain  air  toxics  regulations  part  of  the 
applicable  Nebraska  SIP.  EPA  is  using 
the  direct-to-final  procedure  for  this 
rulemaking. 


EFFECTIVE  DATE:  This  rulemaking  will 
become  effective  luiy  17. 1989.  unless 
someone  notifies  EPA  that  they  wish  to 
make  adverse  or  critical  comments  by 
)une  15. 1989.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Documents  relevant  to  this 
action  are  available  for  public 
inspection  at  the  Environmental 
Protection  Agency.  Region  VII.  726 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101.  during  normal  business  hours. 
Copies  are  also  available  d;iring  normal 
business  hours  at  the  Nebraska 
Department  of  Environmental  Control. 
Air  Quality  Division.  301  Centennial 
Mall.  P.O.  Box  98922,  Stalehouse 
Station.  Lincoln,  Nebraska  68309. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Chanslor  at  (913)  236-2893;  FTS 
757-2893. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  1. 1987,  (52  FR  24634),  EPA 
promulgated  a  new  national  ambient  air 
quality  standard  (NAAQS)  for 
particulate  matter.  The  new  standard 
only  applies  to  particles  with  a  nominal 
aerodynamic  diame'er  cT  10 
micrometers  or  less  (PM.ol-  The  new 
standard  replaces  total  suspended 
particulates  (TSP)  as  an  ambient  air 
quality  standard. 

In  order  for  statss  to  regulate  PMio. 
they  mast  make  certain  charges  in  their 
rules  and  regulations  and  in  the  SlPs. 
The  changes  to  the  rules  and  the  SIP 
must  insure  that  the  PMio  NAAQS  are 
attained  and  maintained;  that  new  and 
modified  sources  which  emit  PMu  are 
reviewed;  that  PMio  is  cne  of  the 
pollutants  to  trigger  alert,  warning,  and 
emergency  actions;  and  that  the  s'ates' 
monitoring  network  be  designed  to 
include  PMio  monitors.  These  changes 
must  be  made  regardless  of  the  existing 
levels  of  PMio  in  any  area  of  the  state. 

Where  prehminary  monitoring  data 
indicate  that  it  is  likely  PMio  standards 
are  being  exceeded  in  an  area,  a  control 
strategy  is  requited  to  show  how  PMio 
emissions  will  be  reduced  to  provide  for 
attaUiment  and  maintenance  of  the  PMio 
N.^CRQS.  This  is  called  a  group  I  area. 

If  data  show  that  the  PMio  standards 
could  possibly  be  met  in  an  area  but 
there  is  some  uncertainty,  the  states  are 
required  to  commit  to  perform 
additional  PMio  monitoring  in  such  an 
area  and  to  prepare  a  control  strategy  if 
the  data  show  with  certainty  that  the 
standards  are  being  exceeded.  This  is 
called  a  group  II  area.  The  commitments 
must  be  submitted  in  the  form  of  a  SIP 


21060 


Federal  Register  /  Vol.  54.  No.  93  /  Tuesday.  May  16.  1989  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54.  No.  93  /  Tuesday.  May  16.  1989  /  Rules  and  Regulations  21061 


revision  and  are  termed  a  "committal" 
SIP. 

Where  available  particulate  matter 
data  indicate  the  PMio  air  quality  is 
better  than  the  standards,  EPA 
presumes  that  the  existing  SIP  is 
adequate  to  demonstrate  attainment  and 
maintenance  of  the  PMto  standards.  This 
is  called  a  group  III  area. 
Preconstruction  review  and  emergency 
episode  provisions  are  the  only  PMio 
rule  revisions  required  for  group  III 
areas.  The  regulations  require  PMio  SIPs 
to  be  submitted  nine  months  after  the 
federal  PMio  regulations  became 
effective  on  July  31, 1987.  However, 
because  of  the  burdensome 
administrative  requirements  for 
adoption  of  rules  income  states,  they 
were  given  some  flexibility  in  the 
scheduling  of  their  PM|«  SIP 
submissions.  \ 

PMio  Attainment  Status  In  Nebraska 

Based  upon  existing  T^  and  PMio  air 
quality  data,  there  are  no  areas  in 
Nebraska  where  the  standards  are  likely 
to  be  exceeded  (group  I]  and  two  areas 
where  the  attainment  status  is  uncertain 
(group  II).  The  group  11  areas  are  Omaha 
and  Weeping  Water  Louisville  and  the 
remainder  of  the  state  are  group  III. 

Based  upon  available  PMio  data  and 
in  accordance  with  Section  110  of  the 
Clean  Air  Act  and  EPA  regulations  at  52 
PR  24672.  Nebraska  must  meet  the 
following  requirements  for  EPA  to 
approve  its  SIP  for  PMio:  (1)  Adopt 
acceptable  revisions  to  its 
preconstruction  review  rules,  (2)  sul>mit 
a  committal  SIP  for  Omaha  and 
Weeping  Water,  and  (3)  revise  the 
emergency  episode  plans  to  incorporate 
PMio.  The  Nebraska  air  monitoring  SIP 
is  general  in  that  it  commits  the  state  to 
meeting  all  the  monitoring  requirements 
in  40  CFR  Part  56.  but  does  not  mention 
specific  criteria  pollutants.  As  a  result, 
no  change  was  needed  in  the  Nebraska 
monitoring  SIP  to  implement  new  PMio 
monitoring  requirements. 

Review  of  the  Nebraska  SIP 

The  Governor  of  Nebraska  submitted 
the  PMio  SIP  on  |une  15, 1988.  The 
submittal  consists  of:  (1)  Revisions  to 
the  Nebraska  Air  Pollution  Control 
Rules  and  Regulations,  and  (2)  a 
committal  SIP  for  Omaha  and  Weeping 
Water.  In  addition  to  the  rule  revisions 
necessary  to  incorporate  PMio,  other 
changes  were  made  in  the  rules  to 
control  toxic  pollutants,  eliminate  and 
renumber  some  chapters,  change  the 
format  and  grammar  of  some  rules,  and 
update  provisions  of  the  state 
regulations  which  adopt  EPA  regulations 
by  reference.  In  the  submittal  letter,  the 
Governor  requested  that  EPA  take  no 


action  to  approve  the  state's  air  toxics 
regulations  as  part  of  the  Nebraska  SIP. 
EPA  is  honoring  that  request. 

The  state  provided  evidence  of  a 
public  hearing  and  notification  that 
satisfies  the  requirements  of  40  CFR 
51.102. 

The  section  of  the  Nebraska  Air 
Pollution  Control  rules  pertaining  to 
release  of  emission  data  to  the  public 
was  deleted.  However,  this  requirement 
is  covered  in  the  Nebraska  Rules  of 
Practice  and  Procedure,  Title  115,  which 
were  submitted  with  the  PMio  SIP.  This 
is  acceptable. 

Chapter  19  of  the  Nebraska  Air 
Pollution  Control  Rules  and  Regulations 
provides  authority  to  obtain  information 
to  determine  whether  sources  of  air 
pollution  are  in  compliance  with 
emission  limitations.  The  state  is  also 
authorized  to  require  source  tests, 
installation  of  continuous  monitoring 
systems,  maintenance  of  records,  and 
submission  of  reports  or  emission 
reports. 

The  state  resources  needed  to 
implement  tne  PMio  SIP  are  provided  for 
in  the  annuat  Siate/EPA  Agreement 
signed  by  the  Director  of  the  Nebraska 
Department  of  Environmental  Control 
and  the  EPa  i<egion  VII  Administrator. 

The  state's  committal  SIP  for  Omaha 
and  Weeping  Water  is  contained  in  a 
letter  dated  February  5. 1988,  to  the  EPA 
Region  VII  Administrator.  This 
document  was  presented  at  the  public 
hearing  for  comment.  The  committal  SIP 
contains  all  the  requirements  identified 
in  the  July  1, 1967,  promulgation  (52  FR 
24681).  EPA  believes  the  committal  SIP 
is  acceptable  and  that  the  state's  PMio 
SIP  submittal  is  complete.  Approval  of 
the  Nebraska  committal  SIP  sets  the 
attainment  date  for  PMio  on  July  17, 
1992. 

Review  of  PMio  Regulatory  Revisions 

The  Nebraska  SIP  is  currently 
approved  as  meeting  the  requirements  of 
40  CFR  Part  51  relating  to  review  of  new 
and  modified  sources.  This  includes  40 
CFR  51.165,  Permit  requirements,  and  40 
CFR  51.166,  Prevention  of  significant 
deterioration  (PSD)  of  air  quality. 

The  only  change  required  in 
Nebraska's  rules  to  meet  the  new  PMio 
requirements  of  40  CFR  51.165  was  to 
add  a  provision  providing  for  offsets 
where  major  sources  locate  in 
attainment  or  unclassified  areas,  but 
would  have  a  significant  impact  on  an 
area  where  air  quality  standards  are 
being  exceeded.  This  provision  is 
contained  in  40  CFR  51.165(b).  The  state 
added  requirements  in  Chapter  6  of  its 
air  pollution  control  rules  and 
regulations  at  005.02  and  005.03  to 
satisfy  the  EPA's  requirements.  The 


state  rule  at  005.02  is  consistent  with  the 
requirement  of  40  CFR  51.165(b)(2)  and 
is  approvable.  The  rule  at  005.03  is 
consistent  with  the  requirement  of  40 
CFR  51.165(b)(4)  and  is  approvable. 

Nebraska  adopted  by  reference  40 
CFR  52.21  to  satisfy  the  PSD 
requirements  of  40  CFR  51.166.  EPA 
originally  approved  the  Nebraska  PSD 
SIP  revision  on  July  23. 1984  (49  FR 
29597).  The  state  incorporated  the  July  1, 
1987,  update  of  the  EPA  regulations 
which  includes  all  the  revisions 
promulgated  with  the  PMio  standards' 
revision. 

The  state  adopted  deflnitions  for 
PMio.  PMio  emissions,  particulate 
matter,  particulate  matter  emissions, 
and  total  suspended  particulates.  The 
state's  definitions  are  consistent  with 
EPA's  definition  of  these  terms  found  in 
40  CFR  51.100  and  are  approvable. 

Chapter  3  of  the  Nebraska  Air 
Pollution  Control  regulations  contain  the 
ambient  air  quality  standards  for  the 
state  of  Nebraska.  The  state  added  the 
PMio  air  quality  standard  to  Chapter  3. 
The  state  also  retained  the  particulate 
matter  air  quality  standard  in  its  rules. 
The  state  believes  this  would  provide  a 
stronger  legal  basis  for  continuing  to 
enforce  particulate  matter  emission 
regulations.  The  state's  actions  adopting 
and  retaining  standards  related  to  PMio 
and  particulate  matter  are  acceptable. 

Chapter  23  of  the  Nebraska  Air 
Pollution  Control  regulations  pertains  to 
emergency  episode  plans.  The  slate 
revised  Chapter  23  to  include  PMio  and 
delete  references  to  TSP.  These 
revisions  are  consistent  with  40  CFR 
Part  51,  Appendix  L,  and  are 
approvable. 

The  state  of  Nebraska  has  adopted  all 
the  required  regulatory  revisions  needed 
to  satisfy  the  PMio  SIP  requirements  of 
40  CFR  Part  51.  The  state's  PMio  SIP 
revision  contains  each  of  the  elements 
required  for  a  PMio  SIP  revision.  Today's 
action  approves  the  Nebraska  PMio  SIP 
revision. 

Review  of  Other  Nebraska  Rule 
Revisions 

The  revised  regulations  submitted  by 
the  Governor  contained  major  and 
minor  revisions;  grammatical  changes  to 
simplify  understanding  of  the 
regulations;  deletions;  and  regulations 
adopted  to  control  emissions  of  air 
toxics.  Because  the  Governor's 
transmittal  letter  specifically  requests 
that  EPA  take  no  action  on  the  rules 
pertaining  to  air  toxics  emissions, 
discussion  of  those  rules  will  be  limited 
to  identification  only.  EPA  is  honoring 
the  request  to  take  no  action  on  the 
state's  air  toxics  rules. 


Chapter  1  contains  definitions 
generally  applicable  to  provisions  of  the 
state's  regulations.  The  state  revised  the 
definition  of  allowable  emissions  by 
identifying  the  titles  of  40  CFR  Part  60 
and  Part  61.  This  is  approvable.  Best 
Available  Control  Technology  (BACT) 
was  revised  to  apply  to  sources  of  toxic 
emissions.  EPA  is  not  acting  on  this 
revision.  The  state's  PSD  regulations  are 
EPA's  40  CFR  52.21  adopted  by 
reference.  That  group  of  rules  contains 
EPA's  BACT  definition  at  40  CFR 
52.21(b)(12)  which  is  apolicable  to  all 
new  source  review  activities,  since  there 
are  no  nonattainment  areas  in 
Nebraska. 

Definitions  for  Chairman.  Chief,  and 
Complaint  are  deleted  as  unnecessary. 

Major  modification  at  042  is  revised  to 
reference  EPA's  recodification  of  its  SIP 
regulations  in  40  CFR  Part  51  on 
November  7, 1986,  and  some  minor 
corrections.  This  is  acceptable. 

The  state's  definition  of  volatile 
organic  compound  is  revised  to  remove 
any  reference  to  vapor  pressure.  This  is 
approvable. 

Definitions  pertaining  to  the  state's 
stack  height  regulation  are  acted  on  in  a 
separate  rulemaking  and  will  not  be 
discussed  here,  except  that  these 
definitions  are  renumbered. 

Chapter  2  of  the  state's  rules  identifies 
air  quality  control  regions  in  the  state 
consistently  with  EPA's  designations. 

The  revisions  in  Chapter  3  pertaining 
to  PMio  are  discussed  above.  However, 
the  NAAQS  for  hydrocarbons  is  deleted 
and  the  NAAQS  for  lead  is  added.  This 
is  acceptable. 

Chapter  4  contains  reporting  and 
operating  permit  requirements.  Among 
the  revisions  in  this  chapter  is  added 
applicability  to  sources  of  ten  tons  per 
year  of  PMio  emissions.  No  action  is 
taken  on  004.O1G  pertaining  to  sources 
of  air  toxics  emissions  except  as  it 
pertains  to  lead  emissions.  Appendix  III 
contains  a  list  of  substances  the  state 
defines  as  air  toxics.  EPA  can  only 
approve  004.O1G  as  it  applies  to  lead. 

Chapter  5  contains  the  state's  stack 
height  regulations.  These  regulations 
were  approved  in  a  separate  rulemaking 
on  February  16, 1989  (54  FR  7036). 

Chapter  6  contains  requirements  for 
new,  modified,  or  reconstructed  sources. 
New  source  performance  standards 
(NSPS)  sources  are  identified  in  001. 
This  list  has  been  modified  to  identify 
the  appropriate  subpart  of  40  CFR  Part 
60.  EPA  does  not  act  on  state  NSPS 
regulations  as  a  SIP  revision.  This 
authority  is  delegated  to  the  states. 
Thus,  EPA  is  not  approving  section  001 
of  Chapter  6  as  part  of  the  Nebraska  SIP. 

Activities  requiring  permit 
applications  under  Chapter  6  are 


identified  in  Section  002.  New 
subsection  002.04  is  added  requiring 
applications  for  air  toxics  sources.  EPA 
is  acting  on  this  requirement  only 
insofar  as  it  pertains  to  lead. 

The  revisions  of  section  005  that . 
pertain  to  PMio  are  discussed  above. 

Section  007  in  Chapter  6  pertains  to 
air  toxics.  At  the  request  of  the  state. 
EPA  is  taking  no  action  on  this  section. 

Chapter  7  contains  requirements  for 
sources  subject  to  the  PSD  review. 
Nebraska's  PSD  rules  were  approved  by 
EPA  on  July  24. 1984  (49  FR  29599).  The 
PSD  updates  pertaining  to  PMio  are 
discussed  above.  Other  revisions 
include  corrections  of  the  previously 
approved  regulations,  minor  revisions 
which  reference  EPA's  recodification  of 
40  CFR  Part  51.  and  minor  revisions 
having  no  effect  on  the  approvability  of 
the  Nebraska  PSD  regulations.  Included 
in  the  referenced  regulations  is  EPA's 
BACT  definition  which  is  applicable  in 
all  areas  of  the  state.  This  diapter 
remains  approvable. 

The  requirements  of  Chapters  8.  9. 10, 
and  11  are  presently  part  of  the 
approved  Nebraska  SIP  and  are 
unchanged. 

Chapter  12  adopts  EPA's  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  in  40  CFR  Part  61  by 
reference.  The  citation  in  the  revision 
updates  the  citation  to  July  1, 1987.  EPA 
does  not  act  on  state  NESHAP 
regulations  as  a  SIP  revision.  This 
authority  is  delegated  to  the  states. 
Thus,  EPA  is  not  approving  Chapter  12 
as  part  of  the  Nebraska  SIP. 

Chapter  13  contains  sulfur  compound 
emission  limits  for  existing  sources.  Tl^s 
chapter  is  revised  by  deleting  section  I 
003.  That  section  was  applicable  to     t 
existing  sources  other  than  fuel-burning 
equipment  in  existence  during  calendar 
year  1971.  The  state  certifies  that 
sources  which  would  be  subject  to  that 
provision  are  no  longer  in  existence. 
New  sources  would  be  subject  to  NSPS 
and/or  PSD.  The  types  of  sources  would 
include  lime  kilns,  cement  kilns,  and 
petroleum  refineries.  This  is  acceptable. 

Minor  wording  changes  were  made  in 
Chapter  14  pertaining  to  nitrogen  oxides 
emissions  without  changing  its 
approvability.  This  chapter  is  currently 
part  of  the  approved  SIP. 

Chapter  15  pertaining  to  open  burning 
is  unchanged.  Chapter  16  is  deleted  as 
unnecessary.  Old  Chapter  16  made  the 
property  owner  responsible  for  any  open 
fires  found  on  that  propeny. 

New  Chapter  16  is  the  former  Chapter 
17  renumbered  and  contains  visible 
emission  limitations  for  existing  sources. 
This  regulation  is  revised  specifying 
Method  9  of  40  CFR  Part  60,  Appendix 


A,  as  the  compliance  determination 
method.  This  is  approvable. 

Chapter  17  requires  controls  to 
prevent  fugitive  dust  escaping  the 
premises.  This  rule  is  currently  part  of 
the  approved  Nebraska  SIP. 

Chapter  18  contains  time  schedules 
for  compliance  of  sources  not  subject  to 
other  schedules  under  new  source 
review  or  PSD  regulations.  This  chapter 
conforms  with  Nebraska  statutory 
requirements  for  variances.  It  identifies 
what  must  be  included  in  a  variance 
request.  The  chapter  is  revised  by 
deleting  references  to  1975  and  1976 
compliance  dates  mandated  by  the  1970 
Clean  Air  Act.  This  is  acceptable. 

Chapter  19  contains  emission-testing 
requirements.  It  is  revised  by  updating 
references  to  EPA's  testing  methods. 
This  is  acceptable. 

Chapter  20  contains  the  state's 
malfunction  regulations.  These 
regulations  were  approved  as  part  of  the 
Nebraska  SIP  on  March  28, 1983  (48  FR 
12718).  Circumvention  of  emission  limit 
requirements  is  prohibited  by  Chapter 
21. 

Chapter  22  disallows  claims  of 
exemption  from  any  regul.ition  relating 
to  emission  limits  because  of  plan 
reviews  by  the  state.  This  regulation  is 
currently  part  of  the  approved  Nebraska 
SIP. 

Chapter  23  provides  for  emergency 
episode  plans.  As  discussed  above,  this 
chapter  is  revised  to  be  consistent  with 
the  revised  PMio  standard.  Appendix  I  is 
a  companion  to  Chapter  23  and 
identifies  steps  to  reduce  public 
exposure  in  the  event  an  emergency 
episode  occurs. 

Chapter  24  relates  to  visible  emissions 
from  diesel-powered  motor  vehicles. 
This  chapter  is  currently  part  of  the 
Nebraska  SIP. 

Chapter  25  provides  for 
noncompliance  penalties  and 
enforcement  actions.  Chapter  26 
pertains  to  severability.  These  chapters 
are  part  of  the  approved  SIP. 

Chapter  27  provides  for  appeals. 
Chapter  28  provides  for  amendment  or 
repeal  of  the  state  air  pollution  control 
regulations.  Chapter  29  establishes  an 
effective  date  for  new  or  revised 
regulations  and  repeal  of  inconsistent  or 
conflicting  rules.  These  last  three 
regulations  are  currently  part  of  the 
approved  Nebraska  SIP. 

Appendix  III  contains  a  list  of 
substances  the  state  of  Nebraska 
considers  toxic  for  the  purposes  of  its  air 
toxics  emission  regulations.  With  the 
exception  of  lead,  EPA  is  not  approving 
this  list  as  part  of  the  Nebraska  SIP.  As 
stated  above,  the  Governor  of  Nebraska 
requested  EPA  not  to  make  the  air 
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toxics  regulations  part  of  the  approved 
Nebraska  SIP. 

Action 

A.  EPA  approves  the  revised 
Nebraska  PMio  SIP  regulations 
submitted  by  the  Governor  on  June  15, 
1988.  These  revisions  are  as  follows: 

1.  Chapter  1.  DeHnitions:  055  PMio;  057 
Particulate  matter  emissions:  and  058 
PMio  emissions. 

2.  Chapter  3:  Ambient  air  quality 
standards. 

3.  Chapter  6:  New  source  review 
requirements  at  005.02  and  005.03. 

4.  Chapter  7:  PSD  requirements. 

5.  Chapter  23:  Revised  emergency 
episode  plan. 

B.  EPA  approves  the  remaining 
revisions  to  Title  129  Nebraska  Air 
Pollution  Control  Rules  and  Regulations. 
except  for  those  revisions  pertaining  to 
the  control  of  toxic  air  contaminants.  No 
action  is  taken  (as  requested  by  the 
Governor)  on  the  following  revisions: 

1.  Chapter  1  definition  at  013  "Best 
Available  Control  Technology"; 

2.  Chapter  4,  section  004.01C  except  as 
it  applies  to  lead  emissions; 

3.  Chapter  6.  section  002.04  and 
section  007;  and 

4.  Appendix  HI  except  for  lead. 

In  addition  to  the  air  toxics  provisions 
cited  above.  EPA  is  not  acting  on 
Chapter  6.  section  001  pertaining  to 
NSPS  and  Chapter  12  pertaining  to 
NESHAP. 

Area  Redesignations 

The  Hnal  rulemaking  promulgating 
EPA's  PMio  SIP  requirements  published 
on  July  1. 1987  (52  FR  24682)  discussed 
an  Area  Designation  Policy  with  respect 
to  TSP.  The  EPA  encouraged  states  to 
submit  requests  to  redesignate  TSP 
nonattainment  areas  to  unclassifiable 
for  TSP  at  the  time  the  PMio  control 
strategy  for  the  area  is  submitted.  The 
rulemaking  stated  that  when  EPA 
approves  the  control  strategy  as 
sufficient  to  attain  and  maintain  the 
PMio  NAAQS.  it  will  also  approve  the 
redesignation.  An  area  designation  for 
TSP  must  be  retained  until  EPA 
promulgates  PMio  increments,  because 
the  Section  163  PSD  increments  depend 
upon  the  existence  of  Section  107 
designations.  Section  107  does  not 
provide  for  PMio  area  designations:  thus. 
TSP  area  designations  are  retained  until 
such  time  as  there  is  a  provision  for 
PMio  designations. 

The  state  of  Nebraska  requested  TSP 
redesignations  to  unclassiHable  for 


Omaha.  Weeping  Water,  and  Louisville 
in  its  February  5. 1988.  committal  SIP. 
The  request  calls  for  redesignating 
Omaha  and  Weeping  Water  from 
secondary  nonattainment  for  TSP  to 
unclassifiable.  and  Louisville  from 
primary  nonattainment  to  unclassifiable. 
EPA  agrees  with  the  Nebraska 
redesignation  request. 

Action 

EPA  approves  Nebraska's  request  to 
redesignate  Omaha  and  Weeping  Water 
from  secondary  nonattainment  with 
respect  to  TSP  to  unclassifiable  for  TSP. 
Louisville  is  redesignated  unclassifiable 
for  TSP  from  primary  nonattainment. 

The  public  should  be  advised  that  this 
action  will  be  effective  July  17. 1989. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  make 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  prior  to  the 
effective  date.  One  notice  will  withdraw 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  action  and  establishing  a 
comment  period. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  speciHc 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  rulemaking  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

Under  section  307(b)(1)  of  the  Act.  as 
amended,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  within  60  days  of 
today.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference.  Particulate  matter,  and  Sulfur 
oxides. 


40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7642. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  stale  of 
Nebraska  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Date:  March  28. 1989. 
Morris  Kay. 
Regional  A  dministrator. 

PART  52— [AMENDED] 

40  CFR  Part  52  is  amended  as  follows: 
Subpart  CC— Nebraska 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.1420  is  amended  by 
adding  paragraph  (c)(37)  to  read  as 
follows: 

§52.1420    Identification  of  plan. 

***** 

(c)  »  •  * 

(37)  Revised  Title  129  of  Nebraska  Air 
Pollution  Control  rules  and  regulations 
pertaining  to  PMio  and  other  rule 
revisions  submitted  by  the  Governor  of 
Nebraska  on  June  15. 1988. 

(i)  Incorporation  by  reference.  (A) 
Nebraska  Department  of  Environmental 
Control  Title  129— Nebraska  Air 
Pollution  Control  rules  and  regulations 
adopted  by  the  Nebraska  Environmental 
Control  Council  February  5, 1988, 
effective  June  5, 1988.  The  following 
Nebraska  rules  are  not  approved: 
Chapter  1.  definition  at  013.  "Best 
Available  Control  Technology";  Chapter 
4.  section  004.01G.  except  as  it  applies  to 
lead;  Chapter  6.  section  002.04  and 
section  007;  Appendix  III  except  for 
lead;  Chapter  6,  section  001  pertaining  to 
NSPS;  and  Chapter  12  pertaining  to 
NESHAP. 

(B)  Nebraska  Department  of 
Environmental  Control  Title  115 — Rules 
of  Practice  and  Procedure,  amended 
effective  July  24, 1987. 

(ii)  Additional  information.  (A)  None. 

3.  The  table  in  9  52.1431.  is  revised  to 
read  as  follows: 

§52.143    Attamment dates fornational 
standards. 


Federal  Register  /  Vol.  54,  No.  93  /  Tuesday.  May  16,  1989  /  Rules  and  Regulations  21063 


Pollutant 


Particulate  matter 

Sulfur  oxides 

Nitrogen 
dnxKle 

Ptx)tochemt- 

Air  quality  control  regioo 

Phmaiy 

Secondary 

Pnmary 

Secondary 

monoxide            (hv*c>- 
caftxjns) 

Lead 

PM„ 

Metropolitan     Omaha-Coundl     Btufts 
Interstate. 

UncolrvBeatnce-FairtMry  Interstate 

Metropolitan  Sioux  City  Interstate 

d 

b 

c 
d 

d 
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c 
d 
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c 
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c 
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c 

c 

c 
c 
c 

c 

c 
c 
c 

e 

c 
c 

c 

f 

c 

c 

^4eix8Ska  Intrastate                        ...  . 

1 

Note:  1 :  dates  or  footnotes  wtiicfi  are  italicized  are  prescribed  by  ttie  Administrator  because  ttie  plan  does  not  provide  a  specific  date. 

a.  July  1975. 

b.  Air  quality  levels  presently  t>elow  primary  standards. 

c.  Air  quality  levels  presently  betow  secondary  standards. 

d.  December  31. 1987. 

e.  February  1.  1988. 

f .  (three  years  from  effective  date  of  rulemaking) 

Note-  2:  Sources  subiect  to  plan  requirements  and  attainment  dates  establishes  under  Section  110(a)(2)(A)  of  the  Ad  poor  to  the  1977  Oean  Air  Act 
amendnwnts  reman  obtaated  to  comply  with  these  requirements  by  tne  earlier  deadlines    The  earlier  attainment  dates  are  set  out  at  40  CFR  52  I43i 

Only  portions  of  those  AOCRs  »»ith  attainment  dates  after  July  1975  have  new  attainment  dates  under  the  1977  Clean  Air  Act  Amendments.  The  reader  is 
referred  to  40  CFR  Part  81  for  idenfitication  of  the  designated  areas  under  section  107(d)  o(  the  Act. 


4.  A  new  §  52.1423  is  added  as 
follows: 

§52.1423    PMio  State  imptementation  plan 
davatopmant  hi  group  II  araaa. 

The  state  of  Nebraska  committed  to 
conform  to  the  PMio  regulations  as  set 
forth  in  40  CFR  Part  51.  In  a  letter  to 
Morris  Kay,  EPA.  dated  February  5, 
1988,  Mr.  Dennis  Grams,  Director, 
Nebraska  Department  of  Environmental 
Control,  stated: 

(a)  An  area  in  the  City  of  Omaha  and 
the  area  in  and  around  the  Village  of 
Weeping  Water  have  been  classified  as 
Group  II  areas  for  the  purpose  of  PMio 
State  Implementation  Plan  (SIP) 
development.  The  specific  boundaries  of 
these  areas  are  identified  in  our  letter  of 
October  6, 1987.  to  Carl  Walter.  In 
accordance  with  the  requirements  for 
PMio  SIP  development,  the  State  of 
Nebraska  commits  to  perform  the 
following  PMio  monitoring  and  SIP 
development  activities  for  these  Group 
II  areas: 

(1)  Gather  ambient  PMio  data,  at  least 
to  the  extent  consistent  with  minimum 
EPA  requirements  and  guidance. 

(2)  Analyze  and  verify  the  ambient 
PMio  data  and  report  24-hour 
exceedances  of  the  National  Ambient 
Air  Quality  Standard  for  PMio  to  the 
Regional  Office  within  45  days  of  each 
exceedance. 

(3)  When  an  appropriate  number  of 
verifiable  exceedances  of  the  24-hour 
standard  occur,  calculated  according  to 
section  2.0  of  the  PMio  SIP  Development 
Guideline,  or  when  an  exceedance  of  the 
annual  PMio  standard  occurs, 
acknowledge  that  a  nonattainment 
problem  exists  and  immediately  notify 
the  Regional  Office. 

(4)  Within  30  days  of  the  notification 
referred  to  in  paragraph  (a)(3)  of  this 
section,  or  within  37  months  of 
promulgation  of  the  PMio  standards, 


whichever  comes  first,  determine 
whether  measures  in  the  existing  SIP 
will  assure  timely  attainment  and 
maintenance  of  the  PMio  standards  and 
immediately  notify  the  Regional  Office. 

(5)  Within  6  months  of  the  notification 
referred  to  in  paragraph  (a)(4)  of  this 
section,  adopt  and  submit  to  EPA  a 
PMio  control  strategy  that  assures 
attainment  as  expeditiously  as 
practicable  but  no  later  than  3  years 
from  approval  of  the  committal  SIP. 

An  emission  inventory  will  be 
compiled  for  the  identified  Group  II 
areas.  If  either  area  is  found  to  be 
violating  the  PMio  standards,  the 
inventory  will  be  completed  as  part  of 
the  PMio  SIP  for  that  area  on  a  schedule 
consistent  with  that  outlined  in 
paragraphs  3.  4.  and  5.  If  the  PMio 
standards  are  not  violated,  the  inventory 
will  be  completed  not  later  than  July  1. 
1989.  and  submitted  to  EPA  not  later 
than  August  31. 1990.  as  part  of  the 
determination  of  adequacy  of  the 
current  SIP  to  attain  and  maintain  the 
PMio  air  quality  standards. 

(b)  We  request  that  the  total 
suspended  particulate  nonattainment 
areas  in  Omaha  and  Weeping  Water  (all 
secondary  nonattainment)  and 
Louisville  (Primary  nonattainment)  be 
redesignated  to  unclassifiable. 

PART  81— [AMENDED] 

40  CFR  Part  81.  Subpart  C.  is  amended 
as  follows: 

Subpart  C— Nebraska 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  81.328  is  amended  by 
revising  the  attainment  ^tatus 
designation  table  for  TSP  to  read  as 
follows: 


§81.328    Net>raska. 

Nebraska  TSP 
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not 
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be 
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(Douglas  arKl 

Sarpy 

Counties): 

Douglas 

County:. 

Omaha     

X 
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X 

of  Douglas 

County 

Sarpy  County: 

DiniWUV 

x 

Remainder 

x 

of  Sarpy 

County 

AOCR  086 

'  X 

AOCR  145 

x 

AQCR  146: 

Cass  County 

X 

Dawson 

'X 

County 

Remainder  of 

x 

AOCR  146 

'  EPA  designation  replaces  state  designation. 
*  *  •  •  • 

|FR  Doc.  89-11608  Filed  5-15-89.  8  45  am) 
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40  CFR  Parts  796  and  798 

[OPTS-46104B;  FRL-3572-1 1 

Toxic  Substances  Control  Act  Test 
Guidelines;  Tecttnical  Amendments 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  technical 
amendments. 
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tUMMARV:  This  document  reinstates  in 
the  Code  of  Federal  Regulations  various 
changes  that  were  inadvertently  omitted 
from  toxic  substances  test  guidelines 
published  in  the  Federal  Raster  of 
September  27. 1985  (40  FR  39252).  but 
which  were  carried  in  the  Code  of 
Federal  Regulations  (CFR)  for  1986  and 
1987  and  were  removed  by  an  Office  of 
the  Federal  Register  (OFR)  correction 
published  in  the  Federal  Register  of 
December  20. 1988  (53  FR  51099).  As  this 
document  merely  reinstates 
amendments  to  guidelines  that  impose 
no  regulatory  burden,  advance  notice 
and  public  comment  are  unnecessary 
and  this  document  becomes  effective  on 
publication. 

CFFECTtVE  OATC:  May  16.  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl.  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Rm.  E&-44, 401  M  St., 
SW.,  Washington.  DC  20460,  {202}-554- 
1404,  TDD:  (202)-554-0551. 
•UFPLCMCNTARY  INFORMATION:  In  the 

Federal  Register  of  September  27, 1965 
(50  FR  39252).  EPA  added  toxic 
substances  test  guidelines  in  40  CFR 
Parts  796.  797.  and  798.  The  document 
EPA  submitted  to  OFR  for  publication 
inadvertently  omitted  changes  in  40  CFR 
Parts  796  and  798  that  were  made  during 
the  numerous  in-house  revision  cycles. 
These  changes  were  not  made  in  the 
final  rule  published  in  the  Federal 
Register,  but  were  apparently 
nevertheless  incorporated  in  the  Code  of 
Federal  Regulations  (CFR)  issued  in 
1986.  Therefore,  there  are  discrepancies 
between  the  toxic  substances  test 
guidelines  in  40  CFR  Parts  796  and  798 
published  in  the  Federal  Register  of 
September  27, 1985,  and  those  codified 
in  the  CFR's  of  1986  and  1987. 

As  the  original  September  27, 1985 
daily  issue  publication  is  the  controlling 
version,  OFR  issued  a  correction 
document,  published  in  the  Federal 
Register  of  December  20, 1988  (53  FR 
51099),  that  conforms  the  CFR  to  the 
September  27, 1985  Federal  Register 
final  rule.  EPA  is  issuing  these  technical 
amendments  to  40  CFR  Parts  796  and 
798  because  most  of  the  changes  that 
were  inadvertently  omitted  from  the 
Federal  Register  final  rule  of  September 
27, 1985  were  intended  and  should  be 
reinstated  in  the  CFR. 

Codification  of  these  technical 
amendments  to  guidelines  does  not 
impose  any  regulatory  obligation  on  any 
person  who  may  be  subject  to  the  Toxic 
Substances  Control  Act  (TSCA)  section 
4  test  rule.  Specific  guidelines  do  not 
become  mandatory  test  standards  until 
they  are  promulgated  as  such  in 
individual  section  4  rulemakings.  When 


promulgated  in  such  test  rules,  the 
pertinent  TSCA  guidelines  become  test 
standards  for  only  that  particular 
section  4  rule  and  do  not  serve  as 
generic  test  standards.  EPA  may 
propose  modifications  to  the  various 
guidelines  as  they  are  utilized  for 
chemical-specific  test  rules.  In  each 
chemical-specific  rule,  the  proposed  test 
standards  and  any  modification  will  be 
subject  to  public  comment. 

List  of  Subjects  in  40  CFR  Parts  796  and 

798 

Testing,  Environmental  protection. 
Chemical  fate.  Environmental  effects, 
Chemicals. 

Dated:  May  B,  1980. 
Victor  |.  Kimm, 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore,  Chapter  I  of  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  796-{  AMENDED] 

l.Iq  Part  796: 

a.  The  authority  citation  for  Part  796 
continues  to  read  as  follows: 

Authority:  15  U.S.C  2603.       - 

9796.3140   [Amended] 

b.  In  9  796.3140  Anaerobic 
biodegradability  of  organic  chemicals, 
in  paragraph  (b)(2)(i)(C)  in  the  first 
sentence  add  "are"  after  "components" 
and  before  "added." 

PART  798-(  AMENDED] 

2.  In  Part  798: 

a.  The  authority  citation  for  Part  798 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2603. 

97M.1150    [Amended) 

b.  In  9  798.1150  Acute  inhalation 
toxicity,  in  paragraph  (f)(8)  change 
"food"  to  "feed"  in  the  two  places  it 
appears. 

9790.117S    [Amended] 

c.  In  9  798.1175  Acute  oral  toxicity,  in 
paragraphs  (f)(6)  (ii)  and  (iii)  change 
"food"  to  "feed." 

9796.2250    [Amended] 

d.  In  9  798.2250  Dermal  toxicity,  in 
paragraphs  (e)(9)(v)  and  (f)(3)(ii)(D) 
change  "food"  to  "feed." 

§798.2450    [Amended] 

e.  In  9  798.2450  Inhalation  toxicity,  in 
paragraph  (d)(9)  in  the  two  places  it 
appears,  in  paragraph  (d)(10)(v),  and  in 
paragraph  (e)(3)(iv)(D),  change  "food"  to 
"feed";  and  in  paragraph  (d)(ll)(ii)(B) 
change  the  phrase  "expected  or 


observed  toxicity"  to  "expected  and/or 
observed  toxicity." 

9798J650   [Amendad] 

f.  In  9  798.2650  Oral  toxicity,  in 
paragraphs  (e)(8)(v)  and  (f)(3)(ii)(D) 
change  "food"  to  "feed";  in  paragraph 
(e)(10)(iii)  delete  the  period  at  the  end  of 
the  paragraph  and  add  ";  and  (rodent- 
zymbal  glands)." 

9  796.2675    [Amended] 

g.  In  9  798.2675  Oral  toxicity  with 
satellite  reproduction  and  fertility 
study,  in  paragraphs  (e)(8)(v)  and 
(f)(3)(ii)(D),  change  "food"  to  "feed"  and 
in  paragraph  (e)(9)(ii)(B)  change  the 
phrase  "expect  or  observed  activity"  to 
"expected  and/or  observed  activity." 

9796.3260    [Amended] 

h.  In  9  798.3260  Chronic  toxicity,  in 
paragraph  (b)(6)(iii)(C),  in  paragraph 
(b)(7)(vi)  in  the  two  places  it  appears, 
and  in  paragraph  (c)(3)(i)(B)(4)  change 
"food"  to  "feed." 

9796.3300    [Amended] 

i.  In  9  798.3300  Oncogenicity,  in 
paragraph  (b)(6)(iii)(C).  in  paragraph 
(b)(7){v)  in  the  two  places  it  appears, 
and  in  paragraph  (c)(3)(i)(B)(4)  change 
"food"  to  "feed";  also,  make  the 
following  correction:  In  paragraph  (d)(8) 
add  "or  after  "Journal." 

9796.3320    [Amended] 

j.  In  9  796.3320  Combined  chronic 
toxicity/oncogenicity,  in  paragraphs 
(b)(6){iii)(C),  in  paragraph  (b)(7)(v)  in  the 
two  places  it  appears,  and  in  paragraph 
(c)(3){i){B)(4),  change  "food"  to  "feed": 
and  in  paragraph  (b)(6){iii)(A)  in  the  first 
sentence  insert  "to"  after  "per  hour," 
and  before  "ensure." 

9796.4350    [Amended] 

k.  In  9  798.4350  Inhalation 
developmental  toxicity  study,  in 
paragraph  (f)(3)(iii)(E)  change  "food"  to 
"feed." 

9798.7100    [Amended] 
1.  In  9  796.7100  Metabolism: 
i.  In  paragraph  (c)(l)(i)  in  the  next-to- 
last  sentence,  change  "in  several 
species"  to  "in  more  than  one  species"; 
ii.  In  paragraph  (c)(2](ii),  change  "no- 
effect-level"  to  "no-observable-effect 
level": 
'     iii.  In  paragraph  (c)(2)(iv),  change 
"single  or  repeated  doses"  to  "single 
and  repeated  doses": 

iv.  In  paragraphs  (c)(3)  and  (c)(5)(iii), 
change  "95  percent"  to  "90  percent"; 

v.  In  paragraphs  (c)(5)(iii)  and 
(c)(5)(iv)(A),  change  "i.e.,"  to  "e.g.,"; 

vi.  In  paragraph  (c)(5)(iv)(A),  in  the 
first  sentence  remove  "1.5"  and  delete 
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the  last  sentence,  "In  the  dog,  quantities 
of  label  in  urine  and  feces  should  be 
measured  at  appropriate  intervals  (i.e.. 
every  6  hours  for  the  first  48  hours  after 
dosing  and  every  12  hours  for  the 
remaining  5  days)  throughout  the  study 
for  all  animals.";  and 

vii.  In  paragraph  (e),  the  words  "the 
rat  and  dog"  are  deleted  and  the  words 
"those  employed  may"  are  added  in 
their  place. 

[FR  Doc.  89-11694  Filed  5-15-89;  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Hnandng  Administration 
42  CFR  Parts  400  and  433 
I0BA-15-F] 
RIN  0938-AE31 

Medicare  and  Medicaid;  Approved 
Information  Collection  Requirements 
and  Federal  Medical  Assistance 
Percentage  Computation 

aoency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  rule  and  technical 
correction. 

summary:  This  final  rule  amends  a 
general  HCFA  regulation  to  display  up- 
to-date  control  numbers  assigned  by  the 
Office  of  Management  and  Budget 
(OMB)  to  approved  "collection  of 
information"  requirements  contained  in 
regulations  governing  the  Medicare  and 
Medicaid  programs.  This  rule  is  issued 
in  accordance  with  OMB  regulations  for 
controlling  paperwork  burdens  on  the 
public  and  serves  as  notice  that  the 
cited  collections  of  information  are 
approved.  This  document  also  correctly 
displays  our  longstanding  formula  for 
computing  the  State  share  of  the  Federal 
Medical  Assistance  Percentage  (FMAP). 
Section  433.10(b)  of  our  regulations 
contains  a  typographical  error. 

EFFECTIVE  DATE:  These  regulations  aag^-' 
effective  May  16. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maxine  Tumipseed,  (301)  966-1981.  (For 
information  collection  requirements.) 

Matt  Plonski,  (301)  966-4662.  (For 
FMAP  correction.) 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Information  Collection  Requirements 

Under  the  provisions  of  the  . 

Paperwork  Reduction  Act  of  1980  (^ 
U.S.C.  Chapter  35),  Federal  agencies  are 
required  to  obtain  Office  of 


Management  and  Budget  (OMB) 
approval  of  "collection  of  information" 
requirements  that  are  contained  in  any 
regulations  published  by  the  agencies. 
To  implement  provisions  of  this  act, 
OMB  has  established  regulations  under 
Part  1320  of  Title  5  of  the  Code  of 
Federal  Regulations  (CFR).  The  OMB 
regulations  require  Federal  agencies  (1) 
to  notify  the  public  that  a  collection  of 
information  requirement  has  been 
approved  by  OMB  by  issuing  a  notice  in 
the  Federal  Register,  and  (2)  to  display 
the  control  number  assigned  by  OMB 
after  approval  of  the  requirement,  as 
part  of  the  agency's  regulatory  text 

To  comply  with  the  OMB  requirement 
that  HCFA  include  in  its  regulations  the 
OMB  control  numbers  assigned,  we 
have  established  a  general  regulation 
under  42  CFR  400.310  to  display  valid 
OMB  control  numbers  and  applicable 
regulation  sections  as  a  means  of 
notifying  the  public  that  the  information 
collection  requirements  have  been 
approved.  We  update  this  regulation 
routinely  to  add  the  most  recent  OMB 
control  numbers  or  to  delete  entries  no 
longer  in  effect. 

Federal  Medical  Assistance  Percentage 

The  Medicaid  program,  established 
under  Title  XIX  of  the  Social  Security 
Act  (the  Act),  is  a  State  administrated 
program  that  provides  medical 
assistance  to  certain  needy  individuals. 
Funding  is  shared  between  the  States 
and  the  Federal  Government.  Under  the 
Medicaid  program,  the  term  "medical 
assistance"  means  payment  of  part  or 
all  of  the  cost  of  care  and  services 
provided  to  a  beneficiary  under  a  HCFA 
approved  State  plan.  The  portion  of  the 
medical  assistance  expenditures  that  the 
Federal  Government  provides  to  the 
States  to  cover  their  expenditures  is 
called  the  Federal  Medical  Assistance 
Percentage  (FMAP).  The  FMAP  cannot 
be  less  than  50  percent  nor  more  than  83 
percent  for  any  State.  Each  State's 
percentage  is  determined  by  the  formula 
described  in  section  1905(b)  of  the  Act 
and  shown  in  our  regulations  at  42  CFR 
433.10(b).  Under  that  formula  the  State 
whose  per  capita  income  exceeds  that  of 
the  national  per  capita  income  would 
receive  a  lower  share  from  the  Federal 
Government.  Also,  the  State  whose  per 
capita  income  is  lower  than  the  national 
average  would  receive  a  higher  share 
from  the  Federal  Government.  The 
Federal  Government  share  would  be 
within  the  statutory  50-83  percentage 
limits. 

Although  section  1905(b)  of  the  Act 
clearly  indicates  the  formula  and  ratio 
relationships  to  be  used  to  calculate 
FMAP,  the  formula  in  our  regulations  at 
9  433.10(b)  is  incorrectly  presented. 


II.  Provisions  of  These  Regulations 

Information  Collection  Requirements 

Before  May  2, 1983  there  was  no 
requirement  to  publish  OMB  control 
numbers  in  agency  regulations.  Under  5 
CFR  1320.2,  we  submit  for  OMB 
approval  information  collection 
requirements  that  we  identify  in  existing 
regulations  either  because  they  have  not 
been  previously  approved  or  because  a 
prior  approval  has  expired.  After  the 
approval  is  obtained,  we  publish  in  the 
Federal  Register  the  control  numbers  for 
the  sections  approved  or  reapproved.  In 
this  manner,  we  expect  to  eventually 
publish  control  numbers  for  all  our 
regulation  sections  that  have  OMB 
approved  information  collection 
requirements,  and  also  to  update 
reapproved  items.  We  have  identified  a 
number  of  items  for  inclusion  in  our 
table  at  9  400.310  based  on  an  OMB 
approval  action.  (Ordinarily  a 
reapproval  item  retains  its  original 
control  number  and  will  not  be  reprinted 
in  9  400.310.  This  is  not  always  the  case 
and  some  of  our  information  collections 
have  been  assigned  more  than  one 
control  number.) 

In  the  preamble  of  final  rules 
containing  information  collection 
requirements,  we  identify  sections  of  the 
regulations  for  which  we  have  requested 
assigtmient  of  an  OMB  control  number. 
Control  numbers  have  been  assigned  for 
the  following  documents  published  in 
the  Federal  Register 

Peer  Review  Organization  Contracts 
Solicitation  of  Statements  of  Interest 
From  In-State  Organizations  (53  FR  7976, 
March  11, 1988)  (42  CFR  462.102  and 
462.103). 

Conditions  for  Intermediate  Care 
Facilities  for  the  Mentally  Retarded  (53 
FR  20448,  June  3, 1988)  (42  CFR  483.410, 
483.420.  483.440,  483.450.  483.460, 
483.470). 

Technical  Correction 

We  are  revising  9  433.10(b),  Rates  of 
FFP  for  program  services,  to  correct 
typographical  errors  by  amending  the 
State  share  formula  so  it  conforms  to  the 
formula  described  in  section  1905(b)  of 
the  Act.  We  inadvertently  omitted  the 
division  sign  "/"  and  failed  to  include 
the  brackets  that  are  used  to  indicate 
the  computation  within  the  formula. 

III.  Waiver  of  Proposed  Rulemaking  and 
Delay  in  Effective  Dale 

This  regulation  and  technical 
correction  merely  update  our  display  of 
OMB  control  numbers  for  approved 
collection  of  information  requirements 
contained  in  HCFA  regulations  and 
correct  an  obvious  typographical  error 
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in  existing  regulation  text.  The 
Department  routinely  publishes  a  notice 
in  the  Federal  Register  when  an 
information  collection  requirements 
clearance  request  identified  in  a  rule  or 
notice  is  submitted  to  OMB,  and  the 
public  is  offered  an  opportunity  to 
comment.  With  respect  to  the 
typographical  error,  this  rule  repeats  the 
formula  contained  in  statute,  without 
interpretation.  To  publish  either  in 
proposed  form  is  unnecessary  and 
serves  no  useful  purpose.  Therefore,  we 
find  good  cause  to  waive  notice  of 
propuBcu  rulemaking. 

We  are  publishing  this  final  rule 
without  the  usual  30-day  delay  in 
effective  date.  We  consider  the  updating 
of  the  chart  found  at  S  400.310  to  be 
technical  in  nature.  As  noted  above,  the 
public  is  informed  of  the  requirements 
and  advised  that  formal  notice  will  be 
made  of  the  approval.  Since  the  rule  is 
technical  in  nature,  we  believe  it  is 
unnecessary  and  would  serve  no  useful 
purpose  to  delay  the  effective  date 
beyond  the  date  of  publication. 
Therefore,  we  find  good  cause  to  waive 
a  delay  in  effective  date. 

IV.  Impact  Analysis 

As  noted  above,  this  regulation  is 
technical  in  nature  and  merely  updates 
the  display  of  OMB  control  numbers  of 
approved  collection  of  information 
requirements  contained  in  HCFA 
regulations  and  corrects  a  typographical 
error.  Therefore,  the  Secretary  has 
determined  that  this  document  does  not 
meet  criteria  for  a  major  rule  as  defined 
in  section  1(b)  of  Executive  Order  12291. 
The  Secretary  also  certifies,  consistent 
with  the  Regulatory  Flexibility  Act,  that 
this  document  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
addition,  we  are  not  preparing  a  rural 
impact  as  required  by  section  1102(b)  of 
the  Act  since  we  have  determined,  and 
the  Secretary  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

V.LislofSubjecU 

42  CFR  Part  400 

Grant  program-health.  Health 
facilities.  Health  maintenance 
organizations  (HMO),  Medicaid. 
Medicare.  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  433 

Administrative  practice  and 
procedure.  Child  support.  Claims,  Grant 
program-health.  Medicaid.  Reporting 
and  recordkeeping  requirements. 


A.  42  CFR  Part  400  is  amended  as 
follows: 

PART  400-INTROOUCnON: 
DEFINITIONS 

1,  The  authority  citation  for  Part  400 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the  Social 
Security  Act  (42  U.S.C.  1302  and  1395hh)  and 
44  U.S.C.  Chapter  35. 

2.  Section  400.310  is  amended  to  insert 
in  numerical  order  additional  entries  as 
follows: 

$400,310    Display  Of  currently  valid  OMB 
control  numtMfs. 


State  Share  =  ((State  per  capita 
income)  '/(National  per  capita 
income)  ■)  X  45  percent 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medical  Assistance 
Programs;  No.  13.773,  Medicare— Hospital 
Insurance;  No.  13.774,  Medicare- 
Supplementary  Medical  Insurance) 

Dated:  March  2. 1989. 
Terry  Coleman, 

Acting  Administrator.  Health  Care  Financing 
Administration. 

Approved:  April  10. 1980. 
LjHiis  W.  Sullivan, 
Secretary. 
[FR  Doc.  89-11677  Filed  5-1S-89;  8:45  am) 

BtUMQ  COOC  41S0-01-II 


Sections  in  42  CFR  that  contain 
coSecHons  o»  intormaiion 


CuoentOMB 
control  no. 


403.334 0938-0465 

.               •              •               •  • 

405. 1 316 0938-0527 

,               •               •               •  • 

405.2112,      405.2123,      405.2134. 
405.2136.    405.2137,    402.2138, 

406.2139,405.2140,405.2171 0938-0386 

.                .                •                •  • 

413.506 — - 0938-0482 

.               .               •               •  • 

44116 0938-0527 

,                «                •                •  • 

442.114.  442.115.  442.116 0938-0521 

.                .                •                •  • 

447  253 "•  0938-0523 

.               .               •               •  • 

462.102.  462.103 0938-0526 

.               •               •               •  • 

483.410,         483.420,         483.440, 

483.450,  483.460.  483.470 0938-0366 


B.  42  CFR  Part  433  is  amended  as 
follows: 

PART  433-STATE  FISCAL 
ADMINISTRATION 

1,  The  authority  citation  for  Part  433 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1137, 1902(a)(4), 
1902(a)(25),  1902(a)(45),  1903(a)(3).  1903(d)(2), 
1903(d)(5),  1903(0),  1903(p),  1903(r)  and  1912 
of  the  Social  Security  Act;  42  U.S.C.  1302, 
1320b-7, 1396a(a)(4),  1396a(a)(25), 
1396a(a)(45),  1396b(a)(3),  1396b(d)(2). 
1396b(d)(5),  1396b(o),  1396b(p),  1396b(r)  and 
13961c,  unless  otherwise  noted. 

2.  Section  433.10  is  amended  by 
revising  the  formula  for  State  share  in 
paragraph  (b)  to  read  as  follows: 

S  433. 1 0    Rates  of  FFP  (or  program 
services. 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parte  3, 37.  and  52 

[Federal  Acquisition  Circular  84-47) 

Federal  Acquisition  Regulation  (FAR); 
Procurement  Integrity,  Correction 

agencies:  Department  of  Defense 
(DoD).  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Interim  rule  with  request  for 
comment;  correction.  


(b)  Federal  medical  assistance 
percentage  (FMAP) — Computations. 


summary:  This  document  corrects  FAR 
3.104-12.  37.208.  and  52.237-9.  and 
revises  the  FAC  Item  description  in 
Federal  Acquisition  Circular  (FAC)  84- 
47  published  in  the  Federal  Register  on 
Thursday.  May  11. 1989  (54  FR  20488). 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  8^-11472  beginning  on  page  20488, 
in  the  third  column  of  page  20490.  the 
second  paragraph  of  the  FAC  Item 
description.  Procurement  Integrity,  has 
been  revised,  and  a  new  third  paragraph 
has  been  added.  However,  for  the 
convenience  of  the  reader,  the  FAC  Item 
is  set  out  in  its  entirety.  In  addition  to 
the  FAC  Item  corrections,  make  the 
regulatory  corrections  in  3,104-6.  3.104- 
12,  37.208.  and  52.237-0  to  read  as 
follows; 

Item-Procurement  Integrity 

FAR  1.105  is  revised,  and  3.104  and 
3.104-1  through  3.104-12.  4.802(e).  9.105- 
3(c).  9.106-3(b),  15.805-5  (1)  and  (m). 
37.207(f).  37.208,  43.106,  and  the 
provision  and  clauses  at  52.203-8, 
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52.203-9,  and  52.237-9  are  added  to 
implement  the  procurement  integrity 
requirements  of  section  27  of  the  Office 
of  Federal  Procurement  Policy  Act  (41 
U.S.C.  423).  This  rule  prohibits  the 
following  activities  by  competing 
contractors  and  Government 
procurement  officials  during  the  conduct 
of  a  Federal  agency  procurement:  (a) 
soliciting  or  discussing  post-Government 
employment;  (b)  offering  or  accepting  a 
gratuity;  and  (c)  soliciting  or  disclosing 
proprietary  or  source  selection 
information.  In  addition,  the  rule 
provides  for  certification  and  disclosure 
provisions  applicable  to  Government 
contractors  and  Government  officials, 
imposes  post  employment  restrictions 
on  Government  officials  and  employees, 
and  provides  for  criminal,  civil, 
contractual,  and  administrative 
penalties  for  violations  of  the  Act. 

If  the  date  set  for  bid  opening,  receipt 
of  proposals,  or  best  and  final  offers  is 
before  May  16, 1989,  and  award  will  not 
be  made  before  May  16, 1989,  the 
clauses  at  52.203-9  and  52.203-10  are  not 
required  to  be  included  in  any  resulting 
contract.  However,  the  certificates  at 
3.104-9  and  52.203-8  must  be  obtained 
prior  to  contract  award. 

If  the  date  set  for  bid  opening,  receipt 
of  proposals,  or  best  and  final  offers  is 
on  or  after  May  16. 1989.  the  solicitation 
shall  be  amended  to  include  all 
applicable  provisions  and  clauses  of  this 
interim  rule. 

Modifications  as  defined  in  3.104-4(e) 
that  have  not  been  executed  by  May  15, 
1989,  shall  also  be  amended. 

3.104-6    (Corrected! 

1.  On  page  20491,  in  the  table  of 
contents  in  the  first  column  and  on  page 
20493  in  the  third  column  the  section 
title  in  both  places  should  read 
"Restrictions  on  Government  officials, 
employees,  and  contractors  serving  as 
procurement  officials";  and  in  the  fourth 
science  of  paragraph  (a)  the  word 
"consultants"  is  removed  and 
"contractors"  is  inserted  in  its  place. 

3.104-12    ICorrectadl 

2.  On  page  20496,  in  the  third  column, 
in  3.104-12(b),  the  first  word 
"Consultants"  should  read 
"Contractors". 

37.208    [Corrected] 

3.  On  page  20497,  in  the  first  column, 
in  37.208,  remove  in  the  title  of  the 
clause  the  words  " — Advisory  and 
Assistance  Services"  and  in  the 


remainder  of  the  sentence  the  words 
"advisory  and  assistance". 

52.237-9    (CorrectsdJ 

4.  On  page  20499,  in  the  first  column, 
in  52.237-9.  remove  in  the  section  title 
" — Advisory  and  Assistance  Services" 
and  in  the  clause  title  "—ADVISORY 
AND  ASSISTANCE  SERVICES". 

Dated:  May  11, 1989. 
Harry  S.  Rosinski, 

Acting  Director,  Office  of  Federal  Acquisition 

and  Regulatory  Policy. 

[FR  Doc.  89-11770  Filed  5-15-89;  8:45  am] 

BHJJNG  CODE  •82»>)C-« 

48  CFR  Part  52 

[Federal  Acquisition  Circular  84-46] 

Federal  Acquisition  Regulation  (FAR); 
Restrictions  on  Procurement  of 
Producte  and  Services  From  Toshiba/ 
Kongsberg;  Correction 

AGENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 
comment;  correction. 

SUMMARY:  This  document  corrects  FAR 
52.225-13(d)  in  Federal  Acquisition 
Circular  (FAC)  84-46  published  in  the 
Federal  Register  on  Monday,  May  8, 
1989  (54  FR  19812). 

SUPPI.EMENTARY  INFORMATION:  In  FR 
Doc.  89-10847  beginning  on  page  1981^ 
make  the  following  correction  in  the 
third  column  on  page  19832  to  read  as 
follows: 

52.225-13  [Corrected] 

***** 

(d)  Exceptions.  The  restrictions  do  not 
apply— 

Dated:  May  11, 1989. 
Harry  S.  Rosinski. 

Acting  Director,  Office  of  Federal  Acquisition 

and  Regulatory  Policy. 

[FR  Doc.  89-11769  Filed  5-15-89;  8:45  am] 

BILUNQ  CODE  M20-JC-lt 


48  CFR  Parte  201^203.  and  208 

Department  of  Defense;  Federal 
Acquisition  Regulation  Supplement; 
Procurement  Integrity 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of  Defense  is 
issuing  a  final  rule  revising  the  proposed 


rule  published  at  54  TO  12566.  This  final 
rule  implements  section  6  of  the  Office 
of  Federal  Procurement  Policy  (OFPP) 
Act  Amendments  of  1988  (Pub.  L  100- 
679).  Revisions  to  the  Federal 
Acquisition  Regulation  implementing 
section  6  of  the  Act  are  contained  in  the 
Federal  Register  of  May  11. 1989  (54  FR 
20488). 

EFFECTIVE  DATE:  May  16. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  W.  Lloyd.  Executive 
Secretary,  DAR  Council.  (202)  697-7286. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  6  of  the  Office  of  Federal 
Procurement  Policy  (OFPP)  Act 
Amendments  of  1968  amended  the  OFPP 
Act  by  adding  section  27,  Procurement  • 
Integrity.  Section  27  contains 
prohibitions  involving:  (a)  Conduct  by 
offerors,  contractors  and  Government 
procurement  officials,  (b)  unauthorized 
disclosure  of  proprietary  or  source 
selection  information,  and  (c) 
restrictions  on  Government  officials  and 
employees  after  they  leave  Government 
service.  The  Department  of  Defense  is 
finalizing  revisions  to  DFARS  Parts  201. 
203,  and  208  to  provide  coverage 
implementing  recent  revisions  to  the 
Federal  Acquisition  Regulation 
regarding  Procurement  Integrity. 

B.  Regulatory  Flexibility  Act 

This  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.. 
because  the  revisions  are  internal  to 
DoD.  A  regulatory  fiexibility  analysis 
has  therefore  not  been  performed.  A 
proposed  rule  with  request  for 
comments  was  published  in  the  Federal 
Register  on  March  27, 1989  (54  FR 
12566).  No  comments  were  received 
which  addressed  the  Regulatory 
Flexibility  Act  Statement. 

C  Paperwork  Reduction  Act 

The  rule  does  not  contain  information 
collection  requirements  and  therefore 
does  not  require  the  approval  of  OMB 
under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  48  CFR  Paris  201. 203, 
and  208 

Government  procurement. 

Charies  W.  Lloyd, 

Executive  Secretary.  Defense  Acquisition 
Regulatory  Council. 

Therefore,  48  CFR  Parts  201.  203,  and 
208  are  amended  as  follows: 


21068  Federal  Register  /  Vol.  54.  No.  93  /  Tuesday.  May  16.  1989  /  Rules  and  Regulations 


1.  The  authority  citation  for  48  CFR 
Parts  201.  203.  and  208  continues  to  read 
as  follows: 

Aulhorily:  S  U.S.C.  301. 10  U.S.C.  2202.  DoD 
Directive  5000.35.  and  DoD  FAR  Supplement 
201.301. 

PART  201— FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 


201.403    (AiiMfMtod] 

2.  Section  201.403  is  amended  by 
adding  paragraph  (b}(6]  to  read:  "203.104 
or  FAR  Section  3.104." 

PART  203-IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

3.  Sections  203.104  and  203.104-1  are 
added  to  read  as  follows: 

203.104    Procurement  Integrity. 

203.104-1    General 

For  DoD.  as  provided  in  subsection 
25(d)  of  the  OFPP  Act  (41  U.S.C.  421).  all 
agency  regulations  that  supplement  or 


implement  FAR  3.104  or  this  section, 
beyond  internal  agency  operating 
procedures,  must  be  approved  by  the 
Under  Secretary  of  Defense  for 
Acquisition  or  his  or  her  designee  within 
that  ofHce.  Both  individual  and  class 
deviations  must  be  referred  to  the  CAR 
Council. 

4.  Section  203.104-4  is  added  to  read 
as  follows: 

203.104-4    Definitions. 

(f)  For  DoD,  the  agency  regulation  is 
DoD  Directive  5500.7.  Standards  of 
Conduct. 

5.  Section  203.104-5  is  added  to  read 
as  follows: 

203.104-5    Disclosure  of  proprietary  and 
source  selection  Inf  ormstion. 

(e)(4)  For  purposes  of  FAR  3.104- 
5(e)(4)  only.  DoD  agencies  shall  follow 
the  notification  procedures  in  FAR 
27.404(h).  However,  the  first  sentence  in 
FAR  27.404(h)  does  not  apply  to  DoD. 

6.  Section  203.104-9  is  added  to  read 
as  follows: 


203.104-9    Certification  requirements. 

(b)(2)(viii)  For  Basic  Ordering 
Agreements,  prior  to  issuance  of  each 
BOA  order  expected  to  exceed  $100,000. 
For  BOA  orders,  identification  of  the 
beginning  of  the  conduct  of  a 
procurement  (see  FAR  3.104-7)  applies 
only  to  the  instant  order. 

PART  208— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

4.  Section  208.7006-5  is  amended  by 
designating  the  existing  paragraph  as 
paragraph  (a):  and  by  adding  paragraph 
(b).  to  read  as  follows: 

208.7006-S    Specifications,  drawings,  and 
other  purchase  data. 

•  *  •  *  * 

(b)  The  Requiring  Department  shall 
furnish  to  the  Procuring  Department  a 
hst  of  all  persons  who  have  had  access 
to  proprietary  or  source  selection 
information  (see  FAR  3.104-9(f)). 

[FR  Doc.  89-11757  Filed  5-15-89:  8;45  am] 

8HJJMG  COOC  W1IMI1-M 


Proposed  Rules 


21083 


Tills  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tt>e  public  of  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Doclcet  No.  89-087] 

7  CFR  Part  318 

Sharwil  Avocados  From  Hawaii 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

ACTION:  Extension  of  comment  period 
for  proposed  rule;  change  in  date  of 
public  hearing. 


SUMMARY:  In  a  document  published  in 
the  Federal  Register  on  May  1. 1989,  we 
gave  notice  of  a  public  hearing  to  be 
held  on  May  17, 1989.  concerning  a 
proposal  to  amend  the  Hawaiian  Fruits 
and  Vegetables  regulations  to  allow 
interstate  movement  pursuant  to 
certificates  of  untreated  Sharwil 
avocados  from  Hawaii  to  any 
destination.  In  response  to  a  request,  we 
are  changing  the  date  of  the  public 
hearing.  We  are  also  extending  the 
comment  period  on  the  proposed  rule. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  June 
19, 1989.  The  public  hearing  will  be  held 
on  June  1, 1989.  in  Los  Angeles, 
California. 

ADDRESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Helene  R. 
Wright,  Chief,  Regulatory  Analysis  and 
Development,  PPD.  APHIS.  USDA, 
Room  866.  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  Number  87-092.  Comments 
received  may  be  inspected  at  USDA, 
Room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  The  public  hearing  will 
be  held  on  June  1. 1989.  at  the  Viscount 
Hotel,  9750  Airport  Boulevard,  Los 
Angeles,  California  90045. 


FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Griffm,  Staff  Officer,  Port 
Operations,  PPQ,  APHIS,  USDA,  Room 
631,  Federal  Building,  6505  Belcrest 
Road.  Hyattsville.  MD  20782.  301-436- 
8645. 

SUPPUEMENTARY  INFORMATION: 
Background 

The  Hawaiian  Fruits  and  Vegetables 
regulations  (contained  in  7  CFR  318.13 
through  318.13-17  and  referred  to  below 
as  the  regulations),  among  other  things, 
govern  the  interstate  movement  from 
Hawaii  of  avocados  in  a  raw  or 
unprocessed  state.  Regulation  is 
necessary  to  prevent  spread  of  the 
Mediterranean  fruit  fly  [Ceratitis 
capitata  (Wied.)),  the  melon  fly  [Docus 
cucurbitae  (Coq.)),  and  the  Oriental  fruit 
fly  [Dacus  dorsalis  (Hendel)).  These 
fruit  flies,  commonly  referred  to  as 
"Trifly."  infest  Hawaii  but  not  the  rest  of 
the  United  States. 

On  March  7, 1989,  we  published  in  the 
Federal  Register  (54  FR  9453-9455, 
Docket  No.  87-092)  a  proposal  to  amend 
the  regulations  to  allow  interstate 
movement  pursuant  to  certificates  of 
untreated  Sharwil  avocados  from 
Hawaii  to  any  destination  based  on 
compliance  with  certain  harvesting  and 
handling  provisions.  The  proposal 
solicited  comments  postmarked  or 
received  by  May  8, 1989. 

Public  Hearing  and  Extension  of 
Comment  Period 

On  May  1, 1989,  we  published  in  the 
Federal  Register  (54  FR  18528,  Docket 
No.  89-065)  a  notice  that  a  public 
hearing  would  be  held  on  the  proposed 
rule  in  Los  Angeles,  California,  on  May 
17, 1989.  That  document  also  extended 
the  comment  period  on  the  proposed 
rule  until  Jun  1, 1989.  On  May  2, 1989,  we 
received  a  request  from  the  California 
Avocado  Commission  to  reschedule  the 
hearing,  to  avoid  a  conflict  of  dates  with 
the  annual  meeting  of  the  Commission. 
We  are  granting  this  request  by 
rescheduling  the  public  hearing  for  June 
1, 1989.  We  are  also  extending  the 
comment  period  on  the  proposed  rule 
until  June  19, 1989,  to  allow 
consideration  of  comments  received  at 
or  in  response  to  the  public  hearing. 

The  public  hearing  will  be  held  in  Los 
Angeles,  California.  A  representative  of 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  will  preside  at  the 
public  hearing.  Any  interested  person 
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may  appear  and  be  heard  in  person,  by 
attorney,  or  by  other  representative.  A 
representative  of  the  Agricultural 
Research  Service  (ARS)  will  also  speak 
at  the  public  hearing,  presenti.ng  a 
summary  of  the  research  on  Sharwil 
avocados  and  Trifly  that  provides  the 
basis  for  the  proposed  rule." 

The  public  hearing  will  begin  at  10 
a.m.  and  is  scheduled  to  end  at  5  p.m. 
local  time.  However,  the  hearing  may  be 
terminated  at  any  time  af'.er  it  begins  if 
all  persons  desiring  to  speak  have  been 
heard.  We  request  that  all  persons 
attending  the  public  hearing  register 
with  the  presiding  officer,  and  fill  out  a 
speakers'  registration  card  if  they  wish 
to  speak,  on  the  morning  of  the  hearing 
between  9  a.m.  and  10  a.m.  at  the 
hearing  room.  Registered  speakers  will 
be  heard  in  the  order  of  their 
registration.  Anyone  else  who  wishes  to 
speak  at  the  hearing  will  be  heard  after 
the  registered  speakers.  We  ask  that 
anyone  who  reads  a  statement  provide 
two  copies  to  the  presiding  officer  at  the 
hearing. 

If  the  number  of  registered  speakers 
and  other  participants  at  the  hearing 
warrants  it,  the  presiding  officer  may 
limit  the  time  for  each  presentation  so 
that  everj'one  wishing  to  speak  has  the 
opportunity. 

The  purpose  of  the  hearing  is  to  give 
interested  persons  an  opportunity  for 
oral  presentation  of  data,  views,  and 
arguments.  Questions  about  the 
scientific  research  on  Sharwil  avocados 
and  Trifly  that  provides  the  basis  for  the 
proposed  rule  may  be  addressed  to  the 
ARS  representative  at  the  hearing. 
Questions  about  the  content  of  the 
proposed  rule  may  be  part  of  the 
commenters'  oral  presentations. 
However,  neither  the  presiding  officer 
nor  any  other  representative  of  APHIS 
or  ARS  will  respond  to  comments  at  the 
hearing,  except  to  clarify  or  explain 
provisions  of  the  proposed  rule. 


'  The  initial  ARS  research  was  conducted  during 
Hawaii's  January -March  19B5  harvesting  season  on 
38.241  Sharwil  avocados.  At  our  request.  ARS 
continued  the  study  until  February  1987  A  total  ol     , 
114.112  Sharwil  avocados  were  ultimately  inspected 
during  the  24-hour  post-picking  period.  No  Tnfly 
eggs  or  larvae  were  found.  Documents  concerning 
the  ARS  research  may  be  obtained  from  Mr.  Robert 
CrifTm.  Staff  Officer.  Port  Operations.  Pf^  APHIS. 
USDA.  Room  631.  Federal  Buidling.  6505  Belcrt>st 
Road.  Hyattsville.  MD  2078Z  301-43&-8645.  Note: 
The  contact  person  for  this  information  has  been 
changed  since  publication  of  the  proposed  rule. 
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Authority:  7  U.S.C.  ISOdd.  150ee.  ISOff.  151- 
167;  7  CFR  2.17.  2.15.  and  371.2(c). 

Done  at  Washington,  DC,  this  10th  day  of 
MHy  1988. 

|ain«a  W.  GloM«r, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

|FR  Doc.  89-11890  Filed  S-1S-89-.  8:45  am) 
WLUMa  cooe  3410-34-41 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  703 

Informal  DIsputa  Settlamant 
Procedurea 

agency:  Federal  Trade  Commission. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  This  notice  announces  the 
Commission's  decision  to  request  public 
comment  on  whether  to  initiate  a  review 
of  its  Rule  Governing  Informal  Dispute 
Settlement  Procedures,  16  CFR  Part  703. 
The  Commission  is  interested  in 
determining  whether  Rule  703  should 
remain  unchanged,  or  whether  it  should 
be  amended.  The  Commission  has  made 
no  determination  on  these  issues  and 
has  not  decided  whether  to  commence 
an  amendment  proceeding. 

DATE:  Written  comments  and 
suggestions  must  be  submitted  on  or 
before  July  17, 1989. 

ADDRESSES:  Comments  and  suggestions 
should  be  marked  "Rule  703  Review" 
and  sent  to  the  Division  of  Marketing 
Practices,  Federal  Trade  Commission, 
Washington.  DC  20580. 

Copies  of  the  petition,  the  petitioners' 
letters  and  the  NAAG  Memorandum 
have  been  placed  on  the  public  record 
and  may  be  obtained  in  person  from  the 
Public  Reference  Section,  or  by  writing 
or  calling:  703  Petition  Request.  Public 
Reference  Section.  Federal  Trade 
Commission.  Room  130,  6th  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC.  20580,  (202)  326-2222. 

Those  commenters  who  wish  copies 
of  these  documents  or  who  wish  to 
review  them  in  person  should  identify 
the  materials  as  part  of  FTC  File/Binder 
209-50. 

FOR  FURTHER  INFORMATION  CONTACT 

Carole  I.  Danielson,  Division  of 
Marketing  Practices,  Federal  Trade 
Commission.  Washington.  DC  20580. 
(202)  326-3115. 
or 

Steven  Toporoff.  Division  of  Marketing 
Practices.  Federal  Trade  Commission. 
Washington.  DC  20580.  (202)  326-3135. 


8UPPI.EMENTARY  INFORMATION: 
Background 

The  Magnuson-Moss  Warranty  Act 
("the  Act"  or  "the  Warranty  Act"), 
which  was  passed  in  1975.  recognized 
the  growing  importance  of  alternatives 
to  the  judicial  process  in  the  area  of 
consumer  dispute  resolution.  In  section 
110(a)(1)  of  the  Act.  15  U.S.C.  2310(a)(1). 
Congress  announced  a  policy  of 
encouraging  warrantors  of  consumer 
products  to  establish  procedures  for  the 
fair  and  expeditious  settlement  of 
consumer  disputes  through  informal 
dispute  settlement  mechanisms.  To 
implement  this  policy.  Congress 
provided  in  section  110(a)(3)  of  the  Act 
that  warrantors  may  incorporate  into 
their  written  warranties  a  requirement 
that  consumers  resort  to  an  informal 
dispute  settlement  procedure  before 
pursuing  judicial  remedies  available 
under  the  Act  lor  warranty  claims.  To 
ensure  fairness  to  consumers,  however. 
Congress  directed  in  section  110(a)(2) 
that  the  Commission  establish  minimum 
standards  for  any  informal  dispute 
settlement  mechanism  (IDSM)  that  is 
incorporated  into  a  written  consumer 
product  warranty.  Accordingly,  in  1975. 
the  Commission  promulgated  the  Rule 
on  Informal  Dispute  Settlement 
Procedures  ("Rule  703").  now  codified  at 
16  CFR  Part  703.' 

Rule  703  applies  only  to  those 
warrantors  who  place  a  "prior  resort" 
requirement  in  their  warranty  (i.e..  who 
require  consumers  to  use  a  dispute 
resolution  program  prior  to  exercising 
any  judicial  rights  under  the  Magnuson- 
Moss  Warranty  Act.)  Neither  the  Act 
nor  the  rule  requires  warrantors  to 
establish  an  informal  dispute  settlement 
mechanism.  Moreover,  a  warrantor  is 
free  to  set  up  an  IDSM  that  does  not 
comply  with  the  rule  as  long  as  the 
warrantor  does  not  require  consumers  to 
resort  to  the  IDSM  before  filing  claims 
under  the  Act.  In  short,  an  IDSM  must 
comply  with  the  rule  only  if  the 
warrantor  voluntarily  establishes  an 
IDSM  and  writes  into  its  warranty  a 
requirement  that  consumers  use  the 
IDSM  before  going  to  court  under  the 
Act. 

During  the  thirteen  years  that  Rule  703 
has  been  in  existence,  most  of  the 
activity  in  developing  mediation  and 
arbitration  programs  for  the  resolution 
of  consumer  disputes  has  taken  place  in 
the  automobile  and  housing  industries. 
Before  1982,  only  two  warrantors  had 
established  IDSMs  under  Rule  703: 


Chrysler  Corporation  and  Home  Owners 
Warranty  Corporation.  With  the 
passage  of  state  lemon  laws  beginning 
in  1982,  the  three  domestic  automobile 
manufacturers,  as  well  as  numerous 
importers,  began  to  offer  IDSMs  under 
Rule  703.  At  present,  however,  only  one 
major  domestic  automobile 
manufacturer  (Chrysler  Corporation] 
and  four  importers  (Volkswagen, 
Porsche.  Audi  and  Saab  Scania)  are 
participating  in  some  Rule  703 
mechanism.*  In  addition,  other  Rule  703 
IDSMs  in  the  housing  industry  hear 
disputes  between  homeowners  and 
builders  who  offer  warranties  on  new 
housing.  Outside  of  the  housing  and 
automobile  industries,  no  warrantors 
have  established  Rule  703  mechanisms. 
Of  course,  neither  the  Magnuson-Moss 
Warranty  Act  nor  Rule  703  requires  the 
establishment  of  IDSMs  or  prohibits 
warrantors  from  establishing  IDSMs 
outside  the  framework  of  the  rule.  Some 
warrantors  have,  in  fact,  done  so.' 

Although  most  automobile 
manufacturers  no  longer  operate  IDSMs 
under  Rule  703.  they  continue  to  express 
interest  in  participating  in  informal 
dispute  settlement  programs  under  the 
rule.  This  interest  has  been  generated  by 
the  passage  of  "lemon  laws"  in  forty- 
four  states  and  the  District  of  Columbia. 
"Lemon  laws"  entitle  consumers  to 
obtain  a  replacement  or  a  refund  for  a 
defective  new  car  if  the  warrantor  is 
unable  to  make  the  car  conform  to  the 
warranty  after  a  reasonable  number  of 
repair  attempts.*  Paralleling  section     , 


'  The  Slalement  of  Basig  and  Purpone  for  the  Rule 
on  Informal  Diipule  Seiilemeni  Procedures  appear* 
at  40  FR  60190  (December  31. 1975). 


'  General  Motors  ceased  incorporating  an  IDSM 
in  its  warranty  beginning  with  its  1986  models  and 
no  longer  operates  a  703  program.  Ford  discontinued 
operatioi.  under  Rule  703  with  its  1988  model  year 
cars.  Similarly.  Amencan  Honda.  Nissan.  Volvo, 
Rolls-Royce  and  laguar  have  all  discontinued 
operating  Rule  703  programs.  All  uf  these 
automobile  manufacturers  now  participate  in 
IDSMs  operating  outside  the  framework  of  the  rule. 

*  In  particular,  non-703  IDSMs  have  arisen  under 
the  sponsorship  of  trade  associations  in  ihe 
furniture  industry  (Furniture  Industry  Consumer 
Action  Panel,  or  FICAP).  the  home  appliance 
industry  IMaior  Appliance  Consumer  Action  Panel, 
or  MACAPI.  ihe  funeral  industry  (Funeral  Service 
Consumer  Arbitration  Programl.  and  Ihe  retail 
automobile  industry  (AutoCAP).  In  addition,  a 
number  of  automobile  manufacturers  (including 
General  Motors.  Nissan.  Toyota,  American  Honda, 
and  olhersl  participate  in  non-703  IDSMs  operated 
either  by  the  Belter  Business  Bureau,  by  AutoCAP, 
or  by  the  Amencan  Automobile  Association.  In 
addition.  Ford  sponsors  its  own  program,  the  Ford 
Consumer  Appeals  Board,  which  ceased  operating 
under  rule  7U3  as  of  (anuary  1, 198S. 

*  In  most  states,  it  is  presumed  that  a  reasonable 
number  of  repair  attempts  have  t>een  made  if  (1)  Ihe 
same  defect  has  been  subject  to  repair  four  or  more 
times  within  the  first  year  of  ownership,  or  (2)  the 
car  has  been  out  of  service  for  repairs  thirty  or  more 
days  during  Ihe  first  year  of  ownership. 
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110(a)(3)  of  the  Magnuson-Moss 
Warranty  Act,  most  state  lemon  laws 
provide  that  the  consumer  may  not 
exercise  state  lemon  law  rights  in  court 
unless  the  consumer  has  first  presented 
the  claim  to  the  manufacturer's  IDSM  (if 
the  manufacturer  has  chosen  to 
establish  one).  However,  (hose  statutes 
also  provide  that  consumers  are 
required  to  use  the  manufacturer's  IDSM 
only  if  it  complies  with  the  FTC 
standards  for  IDSMs,  as  expressed  in 
Rule  703.  In  addition,  some  state  lemon 
laws  not  only  require  compliance  with 
Rule  703.  but  also  compliance  with 
additional  state  requirements. 

The  thirteen  years'  experience  under 
the  existing  Rule  on  Informal  Dibpute 
Settlement  Procedures  has  given 
interested  parties,  including  the  FTC,  an 
opportunity  to  evaluate  the  effectiveness 
of  Rule  703  in  encouraging  the     - 
establishment  of  informal  dispute 
settlement  procedures  and  in  ensuring 
that  those  procedures  are  fair  and  easy 
to  use  for  consumers.  This  experience 
has  led  to  criticism  of  Rule  703  by 
warrantors,  mechanism  operators, 
consumer  groups,  and  state 
governments.  Some  have  argued  that  the 
rule  is  unduly  burdensome  and 
discourages  the  formation  of  new 
mechanisms  as  well  as  hindering  the 
efficient  operation  of  existing  ones.  This 
criticism  particularly  notes  the  costs  of 
compliance  with  the  procedural  and 
recordkeeping  obligations  imposed  by 
the  rule.  Others,  by  contrast,  not  only 
have  asserted  that  the  rule  is 
insufficiently  stringent  in  many  respects, 
but  have  also  criticized  the  Commission 
for  failing  to  enforce  the  requirements 
that  do  exist  under  the  rule  in  its  present 
form. 

Thirteen  years  ago,  when  the  Federal 
Trade  Commission  drafted  Rule  703,  the 
field  of  alternative  dispute  resolution 
was  still  in  its  infancy  and  neither  the 
Commission,  its  staff  nor  any  other 
party  had  more  than  very  limited 
experience  in  this  area.  There  was  a 
dearth  of  available  knowledge  and 
experience  on  the  use  of  alternative 
dispute  resolution  for  consumer 
disputes.  The  past  decade  has  witnessed 
a  great  expansion  of  informal  dispute 
resolution  activity  and  knowledge.  The 
large  number  of  experiments  and  full- 
fledged  programs  for  informal  resolution 
of  consumer  disputes  provide  us  with  a 
valuable  set  of  experiences  to  draw 
upon  in  examining  Rule  703  and 
determining  whether  the  rule  might  be 
improved  and,  if  so,  what  revisions 
should  be  made  in  order  to  maintain  the 
necessary  balance  between  the 
competing  interests  of  low  cost, 
accessibility,  expeditiousness  and 


informality  on  the  one  hand,  and 
procedural  fairness  or  "due  process"  on 
the  other. 

In  1986,  the  Commission  decided  to 
reevaluate  Rule  703  in  an  effort  to 
address  the  criticisms  of  Rule  703  and  to 
develop  proposals  for  reform.  In  order  to 
assist  in  this  evaluation,  the 
Commission  formed  a  committee  under 
the  Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  1 1-15.'  The  Rule  703 
Advisory  Committee  was  made  up  of 
persons  representing  (he  major  interests 
affected  by  the  rule.  The  committee  met 
monthly  from  September,  1986  to  June, 
1987  in  an  attempt,  through  negotiations, 
to  develop  a  consensus  recommendation 
to  the  Commission  on  amendments  to 
Rule  703.  If  successful,  the  consensus 
recommendation  would  have  been 
incorporated  by  the  Commission  in  an 
NPRM  initiating  a  proceeding  to  amend 
Rule  703,  i.e.,  a  traditional  notice-and- 
comment  rulemaking  procedure.  The 
advisory  committee  concluded  its 
meetings  in  June,  1987,  without 
providing  such  a  consensus 
recommendation  to  the  Commission.  By 
memorandum  dated  December  9, 1987, 
the  facilitators  of  the  committee 
transmitted  their  final  report  to  the 
Commission,  recommending  that  the 
FTC  build  upon  the  negotiated 
rulemaking  process  to  think  through 
various  options: 

e.g.,  (1)  whether  the  existing  rule  should 
remain  in  effect,  allowing  manufacturers  to 
make  voluntary  improvements  in  their 
procedures  and  consumer  groups  to  take  ' 
advantage  of  opportunities  for  action 
available  to  them  in  other  forums,  or 

(2)  whether  revisions  are  possible  which 
will  improve  the  situation,  at  least  partially 
for  all  interests.* 

Although  the  advisory  committee  was 
unable  to  provide  a  consensus 
recommendation,  the  problems 
surrounding  Rule  703  that  were 
addressed  in  the  regulatory  negotiation 
process  still  remain  and  still  generate  a 
great  amount  of  interest.  Two 
indications  of  this  continuing  interest 
are  a  petition  filed  with  the  FTC  on 
April  11, 1988,  by  the  Motor  Vehicle 
Manufacturers  Association  of  the  United 
States,  Inc.  ("MVMA")  and  the 
Automobile  Importers  of  America,  Inc. 
("AIA")  and  a  Memorandum  in 
Opposition  ("NAAG  Memorandum")  to 
the  petition  filed  by  the  attorneys 
general  of  41  states  on  June  22, 1988.  The 


'The  notice  of  intent  to  form  an  advisory 
committee  for  regulatory  negotiation  appears  at  51 
FR  5205  (February  12. 1986).  The  notice  of  formation 
of  Ihe  advisory  committee  and  notice  of  the  first 
meeting  appears  at  51  FR  29666  (August  20. 1986) 

'The  facilitators'  final  report  has  been  placed  on 
the  public  record  in  this  matter  and  can  be  obtained 
from  Ihe  Public  Reference  Section. 


petition  requests  that  the  FTC  initiate  a 
rulemaking  proceeding  to  amend  Rule 
703.  and  includes  a  proposed  revision  •)f 
the  rule.  In  addition  to  other  substant!ve 
proposed  revisions,  the  p<;!ilioners' 
proposal  would  have  the  FTC  lnsti!ii!i>  a 
national  certification  prognim  for  IDS.Ms 
and  would  have  the  Commission 
Rfeenipl  those  piovisions  of  state  laws 
which  impose  requirements  upon  Rule 
703  mechanisms  which  are  different 
from  those  specified  in  Rule  703.  On  )  :Iv 
1  and  j'.ily  15, 1988.  petitioners  submiuid 
letters  which  discuss  certain  cost 
analyses  that  should  be  considered  if 
the  Commission  initiates  a  nilemaking 
proceeding  to  amend  Rule  703.  The 
NAAG  Memorandum  from  the  state 
attorneys  general  objects  to  petitioners' 
proposed  amendments  to  Rule  703. 
incluiling  the  proposals  to  institute  a 
federal  certification  program  and  to 
preempt  conflictmg  state  provisions. 

Because  of  the  continuing  interest  in 
the  issues  surrounding  Rule  703  and 
because  of  the  filing  of  the  petition  and 
the  NA.AG  Memorandum  with  many  of 
those  issues  raised  therein,  as  well  as 
the  thirteen  years  of  experience  with 
alternative  dispute  resolution  of 
consumer  complaints,  the  Commission 
believes  that  the  time  is  appropriate  to 
seek  comments  on  which  p.'-actices  are 
sound  dispute  resolution  pnctices  ar.d 
could  form  the  basis  for  poss  bie 
revisions  to  Rule  703. 

Accordingly,  the  Commission  hereby 
publishes  this  Advance  Notice  of 
Proposed  Rulemaking  to  determine 
whether  Rule  703  should  remain 
unchanged,  or  whether  it  should  be 
amended.  This  notice  sets  forth  a 
statement  of  the  Commissions  reasons 
for  requesting  comment,  a  list  of  specific 
questions  and  issues  upon  which  the 
Commission  particularly  desires  written 
comment,  and  an  invitation  for  written 
comments.  The  comment  period  on  this 
matter  will  close  July  17. 1989. 

Issues  for  Public  Comment 

The  Commission  invites  any 
interested  person  to  comment  upon 
changes  which  might  be  made  to  Rule 
703  in  order  to  better  achieve  the 
balance  the  Commission  wishes  to 
maintain  between  the  rele\ant 
competing  interests.  The  Commission 
particularly  invites  comment  on  two  key 
questions:  (1)  Whether  the  costs  of  non- 
uniformity  in  the  laws  governing  the 
resolution  of  warranty  disputes 
outweigh  the  benefits  of  such  non- 
uniformity;  and  |2)  whether  the  costs  uf 
an  FTC  certification  of  IDSMs  outweiph 
the  benefils  of  such  a  national 
certification  program.  In  addition,  th<- 
Commission  seeks  comment  on  whether 
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the  FTC  should  amend  Rule  703  in  any 
way.  including  comment  on  whether  the 
FTC  should  adopt  any  of  the  proposed 
amendments  to  the  rule  set  out  in  the 
petition.  In  order  to  assist  interested 
persons  in  focusing  their  comments,  the 
FTC  invites  comments  on  the  specific 
questions  listed  below. 

A.  General  Policy  Considerations 

1.  Should  the  achievement  of 
uniformity  be  one  of  the  purposes  of 
Rule  703?  Has  the  rule  accomplished 
what  was  intended  by  paving  the  way 
for  the  development  of  the  current 
regulatory  system?  Or.  has  it  failed  to 
facilitate  the  kind  of  system  that 
Congress  intended  to  create? 

2.  Should  there  be  a  uniform  minimum 
standards  rule  for  all  industries?  Or. 
should  703  procedures  be  designed  to 
take  into  account  differences  among 
manufacturers  and  products?  (For 
example,  should  the  process  be  tiered  to 
take  into  account  smaller  businesses  or 
manufacturers  who  produce  lower-cost 
items;  would  a  "sliding  scale"  of 
protections  and  services  encourage 
additiona.  manufacturers  to  adopt  IDSM 
procedures?) 

3.  What  are  the  advantages  or 
disadvantages  in  permitting  consumers 
a  choice  of  IDSM  forums  (e.g.. 
warrantor-run  mechanisms,  state-run 
mechanisms,  privately-run  mechanisms, 
etc.)  and  a  choice  of  dispute  resolution 
techniques,  (e.g..  mediation  or 
arbitration,  either  binding  or  non- 
binding)? 

4.  Does  the  Commission  have  the  legal 
auihority  to  preempt  state  laws  that 
regulate  IDSMs  which  incorporate  Rule 
703  in  some  manner?  If  so.  wht  limits,  if 
any.  exist  on  that  authority  to  preempt? 

5.  In  what  other  ways  should  Rule  703 
be  amended  to  encourage  greater 
participation  by  manufacturers  in 
IDSMs? 

6.  What  reasons  prompted  those 
warrantors  who  no  longer  participate  in 
IDSMs  undr  Rule  703  to  drop  out  of  Rule 
703  programs? 

B.  Non-Uniformity 

(In  answering  questions,  please 
provide  actual  or  estimated  data  by 
specific  year,  type  of  mechanism,  type  of 
law.  and  state,  where  appropriate) 

1.  Compared  with  the  minimum 
requirements  of  a  Rule  703  mechanism, 
what  are  the  costs  of  non-uniformity 
imposed  by  diverse  state  laws  upon 
warrantors,  consumers  and 
mechanisms? 

2.  Compared  with  the  minimum 
requirements  of  a  Rule  703  mechanism, 
what  are  the  benefits  of  non-uniformity 
imposed  by  diverse  state  laws  upon 


warrantors,  consumers  and 
mechanisms? 

3.  Compared  with  the  minimum 
requirements  of  a  Rule  703  mechanism, 
which  state  requirements  increase  costs; 
how  and  why  do  these  "diverse" 
requirements  impose  additional  costs? 

4.  Compared  with  the  minimum 
requirements  of  a  Rule  703  mechanism, 
which  state  requirements  increase 
benefits;  how  and  why  do  these 
"diverse"  requirements  provide 
additional  benefits? 

5.  Is  it  more  efficient  for  companies  to 
design  mechanisms  that  conform  to  that 
required  by  the  most  "stringent"  state(s): 
if  so,  what  are  the  cost  savings  from 
such  conformance;  if  not.  what  are  the 
additional  costs  that  would  be  imposed 
from  such  conformance? 

6.  What  are  the  benefits  and  costs 
associated  with  oral  presentations  to 
warrantors,  consumers  and 
mechanisms? 

7.  What  are  the  benefits  and  costs 
associated  with  auditing  mechanisms  to 
warrantors,  consumers,  mechanisms 
and  the  states? 

8.  What  are  the  benefits  and  costs 
associated  with  training  mechanism 
personnel  to  warrantors,  consumers  and 
mechanisms? 

9.  What  are  the  costs  to  a  company  of 
maintaining  and  administering  a 
mechanism  in  each  state,  including 
company  overhead  cost  for  each  state; 
direct  costs  per  case  (administrative, 
legal,  etc.)  for  each  state;  and  length  of 
time  to  settle  (duration  of  time  from 
complaint  to  settlement)  for  each  state? 

C.  Certification 

1.  What  are  the  likely  benefits 
associated  with  FTC  certification  for 
warrantors,  consumers  and 
mechanisms? 

2.  What  specific  cost  savings  to 
warrantors  may  be  realized  from  FTC 
certification? 

3.  Is  there  any  difference  in  the  time 
taken  to  settle  disputes  in  states  where 
certification  exists  compared  to  those 
states  where  mechanisms  are  not 
certified? 

4.  What  are  the  costs  of  state 
certification  programs  to  warrantors, 
consumers,  mechanisms  and  the  states? 

5.  What  are  the  costs  to  warrantors  of 
settling  disputes  in  states  where 
mechanisms  are  certified  and  in  states 
where  certification  does  not  exist? 

6.  To  what  extent  would  an  FTC 
certification  program  encourage 
warrantors  to  change  a  non-703 
mechanism  to  ■  703  mechanism:  or 
adopt  any  mechanism  to  resolve 
disputes,  where  no  such  mechanism 
presently  exists? 


7.  If  the  FTC  were  to  adopt  a 
certification  program  how  should  such  a 
program  be  set  up?  For  example: 

a.  What  standards  or  criteria  for 
performance  should  be  established  in 
order  for  a  mechanism  to  be  awarded 
certification  and/or  to  retain  its 
certification?  How  would  these 
standards  or  criteria  differ  between 
"operational  certification"  and  "paper 
certification"? 

b.  Under  what  circumstances  should 
certification  be  denied  or  revoked? 
Should  there  be  any  sanctions  for  non- 
compliance other  than  denying  or 
revoking  certification?  If  so.  what  should 
those  sanctions  be? 

c.  What  information  should  a 
mechanism  routinely  provide  which 
would  be  sufficient  for  the  monitoring 
organization  to  adequately  judge  the 
mechanism's  performance? 

D.  Specific  Amendments  to  the  Current 
Rule 

1.  Apart  from  the  issues  of  non- 
uniformity  and  certification,  should  the 
FTC  initiate  a  rulemaking  proceeding  to 
amend  Rule  703?  If  so.  which  proposed 
revisions  set  out  in  the  petition  should 
be  adopted?  Why?  Which  ones  should 
not  be  adopted?  Why  not? 

2.  Apart  from  the  proposed  revisions 
set  out  in  the  petition,  which  sections  of 
the  current  rule  should  be  changed? 
How  should  they  be  revised?  Why? 
Which  ones  should  not  be  changed? 
Why  not? 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretory- 
Dissenting  Statement  of  Commissioner 
Andrew ).  Strenio,  )r. 

The  Commission  majority  has  decided  to 
publish  an  Advance  Notice  of  Proposed 
Rulemaking  seeking  information  with  which 
to  decide  whether  to  initiate  a  rulemaking 
proceeding  that  would  amend  the 
Commission's  Rule  on  Informal  Dispute 
Settlement  Procedures,  more  commonly 
known  as  Rule  703.  In  so  doing,  the  majority 
elected  to  leave  pending  the  petition  filed  by 
the  Motor  Vehicle  Manufacturers  Association 
of  the  United  States,  Inc.  and  the  Automobile 
Importers  of  America.  Inc.  For  the  reasons 
stated  below,  I  dissent  from  this  action. 

The  petition  asks  the  Commission,  among 
other  things,  to  amend  Rule  703  so  that  it 
would  preempt  certain  dispute  resolution 
provisions  contained  in  state  lemon  laws. 
According  to  the  petitioners,  a  lack  of 
uniformity  at  the  stale  level  regarding  these 
provisions  is  burdensome  and  imposes  undue 
costs.  However,  the  petitioners  failed  to 
provide  economic  or  cost  data  to  support 
these  assertions. 

Under  normal  conditions,  a  petition 
unaccompanied  by  supporting  evidence 
would  be  denied  without  prejudice  by  the 
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Commission.  I  see  no  reason  to  treat  this 
petition  differently.  Accordingly,  I  would 
have  denied  the  petition  without  prejudice. 
That  way  the  petitioners  could  refile  without 
any  adverse  consequences  if  and  when  they 
assemble  supporting  evidence.  Since  the 
majority  has  elected  not  to  follow  that 
traditional  approach,  and  since  no 
explanation  for  this  unusual  treatment  is 
provided,  the  public  unfortunately  can  only 
guess  at  the  rationale  for  this  deviation  and 
what  standards  will  be  applied  to  subsequent 
petitions  to  initiate  rulemakings  by  other 
groups. 

(FR  Doc.  89-11734  Filed  5-15-89:  8:45  am) 

BILUNG  COOC  S750-01-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  301 

ilA-6-89] 

RIN  1545-ANOO 

Reimbursement  to  State  and  Local 
Law  Enforcement  Agencies 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  In  the  rules  and  regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  to  provide 
guidance  to  State  and  local  law 
enforcement  agencies  in  applying  for     . 
reimbursement  of  expenses  incurred  in 
an  investigation  where  resulting 
information  furnished  by  the  agency  to 
the  Service  substantially  contributes  to 
the  recovery  of  taxes  with  respect  to 
illegal  drug  or  related  money  laundering 
activities.  The  text  of  the  temporary 
regulations  also  serves  as  the  comment 
document  for  this  notice  of  proposed 
rulemaking. 

DATES:  The  regulations  are  proposed  to 
apply  to  informatiop  first  provided  to 
the  Service  by  a  State  or  local  law 
enforcement  agency  after  February  16, 
1989.  Written  comments  and  request  for 
a  public  hearing  must  be  delivered  or 
mailed  by  July  17, 1989. 

ADDRESS:  Send  comments  and  request 
for  a  public  hearing  to:  Internal  Revenue 
Service,  Attn:  CC:CORP:TR  (IA-6-89), 
Room  4429.  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gail  M.  Winkler  at  (202)  56&-^1442  (not  a 
toll-free  number). 


SUPPLEMENTARY  INFORMATION: 
Background 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  portion  of 
this  issue  of  the  Federal  Register  add  a 
new  temporary  regulation  §  301.7624-lT 
to  Pari  301  of  Title  26  of  the  Code  of 
Federal  Regulations  (CFR).  For  the  text 
of  the  new  temporary  regulations,  see 
T.D  8255  published  in  the  rules  and 
regulations  portion  of  this  issue  of  the 
Federal  Register.  The  preamble  to  the 
temporary  regulations  explains  the 
regulations. 

Special  Analyses 

These  proposed  rules  are  not  major 
rules  as  defined  in  Executive  Order 
12291.  Therefore,  a  Regulatory  Impact 
Analysis  is  not  required. 

Pursuant  to  section  7805(f)  of  the 
Code,  the  rules  proposed  in  this 
document  will  be  submitted  to  the 
Administrator  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original) 
to  the  Internal  Revenue  Service.  All 
comments  will  be  available  for  public 
inspection  and  copying  in  their  entirety. 
A  public  hearing  will  be  scheduled  and 
held  upon  written  request  by  any  person 
who  submits  written  comments  on  the 
proposed  rules.  Notice  of  the  time  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Gail  M.  Winkler 
of  the  Office  of  Assistance  Chief  Counse 
(Income  Tax  and  Accounting),  Internal 
Revneue  Service  and  the 
TreasuryDepartment  participated  in 
their  development. 
Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  89-11610  Filed  5-15-89.  8:45  ami 
BILUNG  COOE  4830-01-M 

26  CFR  Parts  301  and  602 

IIA-24-891 

RIN:  1545-AN04 

Abatement  of  Penalty  or  Addition  to 
Tax  Attributable  to  Erroneous  Advice 

agency:  Internal  Revenue  Service. 
Treasury. 


ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service 
is  issuing  temporary  regulations  relating 
to  the  abatement  of  a  portion  of  any 
penalty  or  addition  to  tax  attributable  to 
erroneous  written  advice  furnished  to  a 
taxpayer  by  the  Service.  The  text  of  the 
temporary  regulations  also  ser\es  as  the 
comment  document  for  this  notice  of 
proposed  rulemaking. 

DATES:  The  regulations  are  proposed  to 
be  effective  with  respect  to  advice 
requested  on  or  after  )anuar>'  1. 1989. 
Written  comments  and  requests  for  a 
public  hearing  must  be  delivered  or 
mailed  by  July  17, 1989. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Internal  Revenue 
Service.  ATTN:  CC:CORP:T:R  (IA-248y). 
Room  4429,  Washington.  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  J.  Toomey  of  the  OfHce  of 
Assistant  Chief  Counsel  (Income  Tax  & 
Accounting),  Internal  Revenue  Service. 
1111  Constitution  Ave.  NW.. 
Washington.  DC  20224  (Attention: 
CC:IT&A:06)  or  telephone  202-566-6n20 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504  (h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project. 
Washington.  DC  20503,  with  copies  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer  TR:FP. 
Washington.  DC.  20224. 

The  collection  of  information 
requirement  in  this  regulation  is 
contained  in  section  26  CFR  301.6404- 
3T.  This  information  is  required  by  the 
Internal  Revenue  Service  in  order  to 
determine  whether  a  taxpayer  is  entitl.  J 
to  an  abatement  of  a  penalty  or  addition 
to  tax  under  section  6404(f)  The  likely 
respondents  are  individual  taxpayers, 
businesses  or  other  for-profit 
organizations,  and  small  businesses  or 
organizations. 
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The  time  estimates  for  the  reporting 
and  recordkeeping  requirements 
contained  in  this  regulation  are  included 
in  the  burden  of  Form  843. 

Background 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  portion  of 
this  issue  of  the  Federal  Register  amend 
the  Procedure  and  Administration 
Regulations  under  section  6404  of  the 
Internal  Revenue  Code  of  1986  by 
adding  S  301.6404-3T  to  Title  28  of  the 
Code  of  Federal  Regulations  (CFR).  For 
the  text  of  the  new  temporary 
regulations,  see  TD.  8254.  published  in 
the  Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register.  The 
preamble  to  the  temporary  regulations 
explains  the  regulations. 

Regulatory  Impact  Analysis 

These  proposed  rules  are  not  major 
rules  as  defined  in  Executive  Order 
12291.  Therefore,  a  Regulatory  Impact 
Analysis  is  not  required. 

Submission  to  Small  Business 
Administration 

Pursuant  to  section  7805(f)  of  the 
Code,  the  rules  proposed  in  this 
document  will  be  submitted  to  the 
Administrator  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  temporary  regulations 
are  adopted,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original) 
to  the  Internal  Revenue  Service.  All 
comments  will  be  made  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Internal  Revenue  Service 
by  any  person  who  also  submits  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  InfomMtion 

The  principal  author  of  the  temporary 
regulations  is  Stephen  ).  Toomey.  Office 
of  the  Assistant  Chief  Counsel  (Income 
Tax  &  Accounting).  Internal  Revenue 
Service.  However,  other  personnel  from 
the  Service  and  Treasury  Department 
participated  in  the  development  of  the 
regulations. 
Michael  |.  Muiphy. 

Acting  Commissioner  of  Internal  Revenue. 
|FR  Doc.  89-11612  Filed  &-15-89: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION       33  CFR  Part  100 


Coast  Guard 
33  CFR  Part  100 

ICOD  05-89-14] 

Spacial  Local  Regulations  for  Marina 
Events;  Oxford  Triatttlon;  Tred  Avon 
River.  Talbot  County,  MD 

AOENCV:  Coast  Guard,  DOT. 
action:  NPRM;  withdrawal. 

summary:  The  Coast  Guard  is 
withdrawing  rulemaking  to  establish 
permanent  special  local  regulations  for 
the  swim  portion  of  the  Oxford 
Triathlon  held  annually  on  the  Tred 
Avon  River,  between  Bachelor  Point  and 
the  Oxford-Bellevue  Ferry  Dock  at 
Bellevue  in  Talbot  County.  Maryland. 
The  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
April  12. 1989  (54  FR 14664).  The 
cancellation  is  effective  when  published 
in  the  Federal  Register. 

FURTHER  INFORMATION  CONTACT:  Billy  J. 

Stephenson,  Chief,  Boating  Affairs 
Branch,  Fifth  Coast  Guard  District.  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004  (804)  398-6204. 

SUPPLEMENTARY  INFORMATION:  On  April 

12. 1989  the  Coast  Guard  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  for  regulations 
regarding  the  swim  portion  of  the 
Oxford  Triathlon,  held  annually  in 
Talbot  County,  Maryland  (54  FR  14664). 
Interested  persons  were  requested  to 
submit  comments.  Although  no 
comments  were  received,  the  Coast 
Guard  did  receive  notice  from  the 
sponsors  of  the  triathlon  that  they  had 
been  unable  to  obtain  the  necessary 
approvals  for  the  run  portion  of  the  race. 
which  meant  that  the  triathlon  has  to  be 
cancelled.  Accordingly,  this  rulemaking 
is  no  longer  required  and  it  is 
withdrawn. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
Billy  ].  Stephenson,  project  officer. 
Chief.  Boating  Affairs  Branch,  Fifth 
Coast  Guard  District,  and  Lieutenant 
Commander  Robin  K.  Kutz,  project 
attorney,  Fifth  Coast  Guard  District 
Legal  Staff. 

Dated:  May  8. 1989. 
H.  B.  Cehring, 

Captain.  U.S.  Coast  Guard,  Commander,  Fifth 
Coast  Guard  District  Acting. 
[FR  Doc.  89-11625  Filed  5-15-«9;  8:45  am) 
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[CGD  09-89-04] 

Special  Local  Regulations;  Fresh 
Water  KHo  Trials,  Buffalo  Outer 
Hartxir,  Buffalo,  NY 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is 
considering  a  proposal  to  establish 
special  local  regulations  for  the  Fresh 
Water  Kilo  Trials.  This  event  will  be 
held  on  the  Buffalo  Outer  Harbor  on  9 
September  1989  from  11:00  a.m.  to  3:00 
p.m.  The  regulations  are  needed  to 
provide  for  the  safety  of  life  and 
property  on  navigable  waters  during  the 
event. 

DATES:  Comments  must  be  received  on 
or  before  June  30. 1989. 
addresses:  Comments  should  be 
mailed  to  Commander  (inc).  Ninth  Coast 
Guard  District,  1240  East  9th  Street, 
Cleveland,  OH  44199.  The  comments  will 
be  available  for  inspection  and  copying 
at  the  Ice  Navigation  Center,  Room 
2007 A,  1240  East  9th  Street,  Cleveland. 
OH.  Normal  office  hours  are  between 
7:30  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  hand-delivered. 

FOR  FURTHER  INFORMATION  CONTACT 

MSTl  Scott  E.  Befus,  Office  of  Search 
and  Rescue,  Ninth  Coast  Guard  District. 
1240  E  9th  St..  Cleveland.  OH  44199, 
(216)  522-4420. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  (CGD 
09-89-04)  and  the  specific  section  of  the 
proposal  to  which  their  comments  apply, 
and  give  reasons  for  each  comment. 
Receipt  of  comments  will  be 
acknowledged  if  a  stamped,  self- 
addressed  postcard  or  envelope  is 
enclosed.  The  rules  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  regulation  are 
MSTl  SCOTT  E.  BEFUS,  project  officer, 
Office  of  Search  and  Rescue  and  LCDR 


C.V.  MOSEBACH.  project  attorney. 
Ninth  Coast  Guard  District  Legal  Office. 

Discussion  of  Regulations 

The  Fresh  Water  Kilo  Trials  will  be 
conducted  on  the  Buffalo  Outer  Harbor 
on  9  September  1989.  This  event  will 
have  an  estimated  40  offshore  racing 
boats  which  could  pose  hazards  to 
navigation  in  the  area.  Vessels  desiring 
to  transit  the  regulated  area  may  do  so 
only  with  prior  approval  of  the  Patrol 
Commander  (U.S.  Coast  Guard  Station 
Buffalo.  NY). 

Economic  Assessment  and  Certiflcation 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  28, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  event  will  draw  a 
large  number  of  spectator  craft  into  the 
area  for  the  duration  of  the  event  This 
should  have  a  favorable  impact  on 
commercial  facilities  providing  services 
to  the  spectators.  Any  impact  on 
commercial  traffic  in  the  area  will  be 
negligible. 

Since  the  impact  of  this  regulation  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Ust  of  SubjecU  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Part  100  would  be  amended  to  add  a 
temporary  S  100.35-0904  to  read  as 
follows: 


100.35-0904    Fresh  Watar  KHo  Trtals, 
Buffalo  Outer  Harbor,  BuHalo.  NY 

(a)  Regulated  Area.  The  Buffalo  Outer 
I  larbor,  including  the  Northern.  Middle, 
and  Southern  channels,  and  the  Outer 
Harbor  Turning  Basin. 

(b)  Special  Local  Regulations.  (1)  The 
above  area  will  be  closed  to  navigation 
or  anchorage  from  11:00  a.m.  (local  time) 
until  3:00  p.m.  on  9  September  1989. 

(2)  The  Coast  Guard  will  patrol  the 
regatta  area  under  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander.  The  Patrol  Commander 
may  be  contacted  on  channel  16  (156.8 
MHZ)  by  the  call  sign  "Coast  Guard 
Patrol  Commander."  Vessels  desiring  to 
transit  the  regulated  area  may  do  so 
only  with  prior  approval  of  the  Patrol 
Commander  and  when  so  directed  by 
that  officer.  Vessels  will  be  operated  at 
a  no  wake  speed  to  reduce  the  wake  to  a 
minimum,  and  in  a  manner  which  will 
not  endanger  participants  in  the  event  or 
any  other  craft.  The  rules  contained  in 
the  above  two  sentences  shall  not  apply 
to  participants  in  the  event  or  vessels  of 
the  patrol  operating  in  the  performance 
of  their  assigned  duties. 

(3)  The  Patrol  Commander  may  direct 
the  anchoring,  mooring,  or  movement  of 
any  boat  or  vessel  within  the  regatta 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction  of 
the  U.S.  Coast  Guard  Patrol  Commander 
shall  serve  as  a  signal  to  stop.  Vessels 
so  signaled  shall  stop  and  shall  comply 
with  the  orders  of  the  Patrol 
Commander.  Failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(4)  The  Patrol  Commander  may 
establish  vessel  size  and  speed 
limitations  and  operating  conditions. 

(5)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regulated  area  to  vessels  having 
particular  operating  characteristics. 

(6)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property. 

(7)  This  section  is  effective  from  11:00 
a.m.  to  3:00  p.m.  on  9  September  1989. 

Dated:  May  2. 1989. 
R.  A.  Appelbaum, 

RADM.  U.S.  Coast  Guard  Commander.  Ninth 
Coast  Guard  District. 

|FR  Doc.  89-11627  Filed  5-15-89;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l^nd  Management 
43  CFR  Part  3160 
[AA-630-07-4111-02I 

Onshore  Oil  arrd  Gas  Operatrons; 
Federal  and  Indian  Oil  and  Gas  Leases 
Onsliore  OH  and  Gas  Order  No.  6— 
Hydrogen  Sulfide  Operations 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  This  proposed  rulemaking 
would  reissue  in  proposed  form  Onshore 
Oil  and  Gas  Order  No.  6,  which  was 
previously  proposed  in  1984  as  Onshore 
Oil  and  Gas  Order  No.  2,  pursuant  to  43 
CFR  3164.1.  This  Order  supplements 
requirements  found  in  43  CFR  Subpart 
3162  as  well  as  specific  terms  of  Federal 
and  Indian  oil  and  gas  leases.  The  Order 
addresses  the  requirements  to  conduct 
drilling,  completing,  testing,  reworking, 
producing,  injecting,  gathering,  storing, 
or  treating  operations  of  oil  or  gas  that  is 
known  or  could  reasonably  be  expected 
to  contain  hydrogen  sulfide  (HiS)  or 
sulfur  dioxide  (SOi)  produced  as  a  result 
of  flaring  of  HjS  and  that,  if  accidentally 
released,  could  constitute  a  hazard  to 
human  life  or  property.  The  Order  also 
identifies  the  probable  corrective 
actions,  normal  abatement  periods,  and 
enforcement  actions  that  would  result 
when  violations  of  the  requirements  are 
found  and  the  violations  are  not  timely 
abated.  The  Order  would  be  applicable 
to  all  Federal  ami  Indian  (except  Osage 
Tribe)  oil  and  gas  leases. 

Many  of  the  requ'rements  contained 
in  this  Oi'der  were  previously  proposed 
in  a  draft  Notice  to  Lessees  (NTL)  10 
(prepared  in  April  1982  but  not  finalized) 
and  also  were  contained  in  proposed 
Onshore  Oil  and  Gas  Order  No.  2 
published  in  the  Federal  Register  in  1984 
(49  FR  40354). 

DATE:  Comments  should  be  submitted 
by  July  17. 1989.  Comments  received  or 
postmarked  after  the  above  date  may 
not  be  considered  as  part  of  the 
decisionmaking  process  on  the  issuance 
of  a  final  rulemaking. 

ADDRESS:  Comments  should  be  sent  to: 
Director  (140).  Bureau  of  Land 
Management.  Room  5555.  Main  Interior 
Bldg..  1800  C  Street.  NW.,  Washington. 
DC  20240. 

Comments  will  be  available  for  public 
review  in  Room  5555  of  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.),  Monday  through 
Friday. 
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FOR  FURTHER  INFORMATION  CONTACT 

Chris  Hanson.  (414)  291-4421  or  Sie  Ling 
Chiang.1202)  653-2127. 
SUPPLEMENTARY  INFORMATION:  The 
existing  regulations  in  43  CFR  Part 
3160 — Onshore  Oil  and  Gas  Operations, 
S  3164.1.  provide  for  the  issuance  of  Oil 
and  Gas  Orders  when  necessary  to 
supplement  and  implement  the 
regulations  of  that  Part.  That  section 
states  that  all  Orders  are  to  be 
promulgated  through  notice  and 
comment  procedures  similar  to  the 
rulemaking  process  utilized  for  Bureau 
of  Land  Managment  (Bureau] 
regulations,  and,  when  issued  in  final 
form,  are  to  be  applicable  on  a 
nationwide  basis.  A  table  is  included  in 
§  3164.1  of  the  existing  regulations 
wl'.ich  shows  the  existing,  and  if 
applicable,  former  Orders  and  former 
Notices  to  Lessees  and  Operators.  This 
proposed  rulemaking  would  result  in 
another  such  Order.  This  proposed 
Order  is  specifically  intended  to 
supplement  and  implement  the 
provisions  of  S  3162.1  General 
Requirements;  S  3162.S-1  Environmental 
Obligations;  9  3162.5-2  Control  of  Wells: 
and  §  3162.5-3  Safety  Precautions. 

Industry  practices  for  operations  in  a 
hydrogen  sulfide  (HiS)  or  sulfur  dioxide 
(SO;)  environment  have  been 
established  and  the  standards  of  the 
Department  of  the  Interior  have  been 
previously  identified  by  the  former 
Conservation  Division  of  the  U.S. 
Geological  Survey  in  Manual  section 
R79-CDM  643.9  and  draft  Notice  to 
Lessees  (NTL)  10.  Subsequently,  the 
Bureau  of  Land  Management  published 
a  proposed  rulemaking,  Onshore  Oil  and 
Gas  Order  No.  2.  in  the  Federal  Register 
on  October  15. 1984  (49  FR  40354). 
Onshore  Oil  and  Gas  Order  No.  2.  the 
previously  proposed  rulemaking,  dealt 
with  the  conduct  of  operations  in  an  hbS 
environment.  The  proposed  Order  was 
subsequently  corrected  by  a  publication 
in  the  Federal  Register  dated  November 

8. 1984  (49  FR  44655). 

A  significant  number  of  comments 
were  received  from  oil  and  gas  industry 
representatives  and  groups  on  proposed 
Onshore  Oil  and  Gas  Order  No.  2.  The 
comments  on  that  proposed  Order 
called  for  extensive  revision  of  the 
proposed  Order.  In  recognition  of  the 
validity  of  many  of  the  comments,  a 
determination  was  made  to  publish  a 
new  proposed  rulemaking  which 
addresses  many  of  the  concerns  set 
forth  in  the  comments.  This  proposed 
rulemaking  is  that  republication,  but  has 
been  renumbered  as  proposed  Onshore 
Oil  and  Gas  Order  No.  6.  The  specific 
changes  made  by  this  new  proposed 
rulemaking  and  the  reasons  for  the 


adoption  or  rejection  of  specific 
suggestions  regarding  the  original 
proposed  Onshore  Oil  and  Gas  Order 
No.  2  are  described  later  in  this 
preamble. 

It  is  the  intent  of  the  Bureau  of  Land 
Management  to  identify  its  uniform 
national  requirements  for  operators  who 
conduct  operations  that  are  known  to  or 
could  reasonably  be  expected  to  involve 
oil  or  gas  that  contains  H2S  or  which 
could  result  in  the  release  of  SOz  as  a 
result  of  flaring  of  HjS.  This  rule  also 
addresses  the  procedures  to  be  followed 
in  areas  where  HtS  is  known  not  to  exist 
or  cannot  reasonably  be  expected  to 
exist.  It  also  is  the  Bureau's  intent  to 
identify  in  advance  the  probable 
corrective  actions,  normal  abatement 
periods,  and  enforcement  actions  that 
will  result  when  a  violation(s)  of  the 
requirements  is  found  and  the 
violation(s)  is  not  timely  abated.  This 
proposed  Order  is  applicable  to  all 
onshore  Federal  and  Indian  (except 
Osage  Tribe)  oil  and  gas  leases  when 
drilling,  completing,  testing,  reworking, 
producing,  injecting,  gathering,  storing  or 
treating  operations  are  being  conducted 
in  zones  which  are  known  or  could 
reasonably  be  expected  to  contain 
concentrations  of  HtS  (100  ppm  or  more 
HzS  in  gas  stream)  or  which,  as  a  result 
of  flaring  of  the  HjS,  might  result  in  SOj 
gas  in  such  quantities  that,  if  permitted 
to  escape  or  to  be  accidentally  released, 
could  constitute  a  hazard  to  human  life 
or  property.  This  Order  sets  standards 
which  have  been  developed  to  be 
minimums  for  H2S  operations  under 
differing  conditions  and  in  different 
parts  of  the  country.  It  is  recognized  that 
under  some  conditions,  additional 
requirements  will  be  imposed  routinely 
or  general  variances  to  specific 
requirements  will  be  granted  in  approval 
documents  or  on  a  field-wide  basis.  In 
developing  these  standards,  the 
committee  responsible  for  the 
preparation  of  this  proposed  Order  has 
referred  to  existing  regulatory  and 
industry  standards,  such  as  those 
prepared  by  the  Federal  Occupational 
Safety  and  Health  Administration 
(OSHA),  Minerals  Management  Service, 
American  Petroleum  Institute,  the  Texas 
Railroad  Commission,  the  American 
National  Standards  Institute,  and  the 
National  Association  of  Corrosion 
Engineers. 

The  purpose  of  this  proposed 
rulemaking  is  to  achieve  a  better 
understanding  by  the  oil  and  gas 
industry  of  the  requirements  of  the 
Bureau  of  Land  Management  for 
hydrogen  sulfide  operations  so  that 
operations  to  develop  Federal  mineral 
resources  may  be  conducted  in  a 


consistently  safe  manner.  This  proposed 
Order  will  also  serve  to  promote  more 
uniform  and  consistent  inspections  by 
the  Bureau. 

The  primary  emphasis  of  this 
proposed  Order  is  on  requirements  that 
are  necessary  to  maintain  control  of 
wells  and  protect  public  health  and 
safety  and  that  are  distinct  from  Federal 
OSHA  requirements  to  protect  workers. 
It  is  the  intent  of  this  proposed  Order  to 
establish  requirements  and  minimum 
standards  that  are  applicable  in  the 
majority  of  H2S  operations  on  a  national 
scale  and.  as  such,  grant  the  authorized 
officer  discretionary  authority  to 
approve  measures,  which  may  vary  from 
those  contained  in  this  proposed  Order, 
when  such  other  measures  are 
determined  to  be  reasonable,  necessary, 
and  justified.  Further,  this  proposed 
Order  places  on  the  operator(s)  the 
primary  burden  of  responsibility  for 
many  of  the  application,  reporting,  and 
review  requirements  (i.e.,  determining 
radii  of  exposure,  reviewing  HjS  drilling 
operations  and  public  protection  plans, 
reporting  HiS  releases,  advising  the 
authorized  officer  if  HiS  is  encountered 
unexpectedly,  change  of  field 
conditions,  etc.). 

The  proposed  Order  also  includes 
provisions,  as  applicable,  for  well 
completion  and  workover  operations. 
The  public  is  invited  to  specifically 
review  and  comment  on  these 
provisions. 

In  general,  the  proposed  Order  is 
comprised  of  four  sections  which 
include:  (1)  Applications,  approvals,  and 
reports;  (2)  public  protection;  (3) 
drilling/completion/ workover 
requirements;  and  (4)  production 
requirements. 

The  major  differences  between  this 
proposed  Order  and  the  provisions  of 
NTL-10  and  the  previously  proposed 
Order  No.  2  are:  (1)  The  threshold 
applicability  criteria  in  this  proposed 
Order  of  100  ppm  HiS  in  the  gas  stream 
(previously  20  ppm);  (2)  the  elimination 
of  the  need  to  calculate  a  20  ppm  radius 
of  exposure  around  wells  and  facilities; 
(3)  the  applicability  of  the  Pasquill- 
Gifford  equation  will  be  applicable  only 
for  calculation  of  radii  of  exposure 
where  the  actual  or  anticipated  HzS 
concentrations  are  less  than  10  percent 
by  volume  in  the  gas  stream;  and  (4)  the 
requirement  of  a  HiS  Drilling  Operations 
Plan  and.  if  the  general  public  is 
potentially  affected,  a  Public  Protection 
Plan  (previously  jointly  referred  to  as 
"contingency  plan"). 

The  major  changes  concerning  drilling 
made  by  the  proposed  Order  are:  (1)  The 
emphasis  to  protect  "essential 
personnel"  which  is  defined  as  those  on- 
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site  personnel  necessary  to  maintain 
control  of  the  well  as  opposed  to  other 
personnel  on-site  to  perform  other 
functions;  (2)  the  applicability  of  this 
proposed  order  to  areas  where  H2S  is 
known  not  to  exist  or  cannot  be 
reasonably  expected;  (3)  the 
certification  by  the  applicant  in  the 
Application  for  Permit  to  Drill  (APD) 
that  all  personnel  will  receive  proper 
H2S  safety  training  prior  to  the  terms  of 
the  proposed  Order  being  effective;  (4) 
the  requirement  that  the  terms  of  the 
proposed  Order  be  in  effect  when 
drilling  reaches  a  depth  of  500  feet 
above,  or  3  days  prior  to  penetrating 
(whichever  comes  first)  the  first  zone 
containing  or  expected  to  contain  H2S 
(previously  1.000  feet  or  7  days);  (5)  the 
requirement  that  a  suitable  and  safe 
means  of  flare  ignition  must  be  used 
(automatic  ignitor  previously  required); 
(6)  the  requirement  for  equipment  to 
monitor  SO2  levels  in  the  fiare  area;  (7) 
the  limitation  of  the  use  of  mud-gas 
separator  and  rotating  head  to  areas 
where  pressures  are  unknown;  and  (8) 
the  allowance  for  either  red,  white  and 
black,  or  yellow  and  black  colors  as 
"danger"  or  "caution"  signs, 
respectively. 

The  major  revisions  concerning 
production  from  the  1984  proposed  order 
made  by  this  proposed  Order  are:  (1) 
The  limitation  to  stock  tanks  with  500 
ppm  H2S  vapor  or  more  in  the  tank  in 
the  Order  (previously  100  ppm  H2S 
vapor  in  stock  tank);  (2)  the  elimination 
of  the  blanket  requirement  for 
installation  of  vapor  recovery  equipment 
at  all  stock  tanks;  (3)  the  requirement 
that  production  facilities  subject  to  the 
Order  include  all  equipment  to  the  point 
of  sales  for  royalty  purposes;  (4)  the 
requirement  that  existing  facilities  have 
180  days  from  the  effective  date  of  the 
Order  to  determine  the  HjS 
concentration,  calculate  the  100  and  500 
ppm  radii  of  exposure  and  submit  the 
information  and  one  year  to  modify  all 
production  facilities  in  accordance  with 
the  terms  of  the  Order  (previously  30 
and  150  days,  respectively);  (5)  the 
determination  that  automatic  safety 
valves  will  be  required  only  when 
specified  criteria  are  met:  and  (6)  the 
modification  of  provisions  for  warning 
signs  along  flow  lines. 

The  proposed  rulemaking  for  Onshore 
Oil  and  Gas  Order  No.  2  resulted  in  the 
receipt  of  comments  from  51  oil  and  gas 
companies  and  industry  organizations. 
A  summary  of  the  significant  comments 
and  the  action  taken  in  the  development 
of  this  proposed  rulemaking  is  discussed 
below. 


General  Comments 

Several  of  the  comments  suggested 
that  proposed  Onshore  Oil  and  Gas 
Order  No.  2  exceeded  the  Bureau  of 
Land  Management's  authority  regarding 
worker  safety  and  unnecessarily 
overlapped  with  the  requirements  of  the 
States  and  the  Occupational  Safety  and 
Health  Administration  (OSHA)  of  the 
Department  of  Labor.  During  the  time 
since  the  order  was  first  proposed,  the 
Bureau  has  worked  with  OSHA  to 
eliminate  overlap  areas  and  narrow  the 
scope  of  this  proposed  Order  to  include 
only  those  requirements  for  which  BLM 
has  responsibility,  i.e.,  those  minimum 
standards  necessary  to  maintain  control 
of  the  well(s)  and  protect  public  health 
and  safety. 

Other  general  comments  expressed 
the  view  that  the  economic  impact  of 
proposed  Order  No.2  on  the  industry, 
particularly  the  small  and  independent 
operators,  was  underestimated.  The 
comments  identified  principal  areas  of 
increased  costs  such  as  rental 
equipment  for  drilling  and  monitoring 
(i.e.,  BOPs.  chokes,  rotating  head,  mud- 
gas  separators,  and  portable  detectors) 
and  converting  all  existing  storage  tanks 
to  "closed  systems"  and  retrofitting 
many  wells  with  two  maater  valves  and 
automatic  safety  valves  for  production. 
In  an  effort  to  meet  the  issues  raised  in 
these  comments,  this  proposed  Order 
has  shortened  the  time  (3  days  or  500 
feet  above  a  known  or  expected  HjS 
formation)  within  which  HjS  drilling 
equipment  will  be  required  and  now 
requires  extra  equipment  only  when 
necessary  or  pressures  dictate,  thereby 
reducing  the  costs.  The  minimum 
number  of  pieces  of  respiratory  and 
portable  detection  equipment  required 
by  the  proposed  Order  would  be  limited 
to  that  necessary  for  "essential 
personnel"  in  recognition  of  the 
difference  in  the  Bureau's  area  of 
responsibility  (requiring  that  the  well  be 
controlled  and  protecting  public  health 
and  safety)  vis-a-vis  the  jurisdiction 
generally  delegated  to  OSHA  for  overall 
worker  safety.  The  blanket  requirement 
of  proposed  Order  No.  2  that  all  storage 
facilities  be  converted  to  "closed 
systems"  also  has  been  eliminated  by 
this  proposed  Order,  thus  eliminating  a 
major  portion  of  the  previously 
anticipated  costs.  In  addition,  the 
requirement  for  two  master  valves  and 
automatic  safety  valves  for  existing 
wells  has  been  modified  by  this 
proposed  Order  to  be  required  only 
when  specific  public  protection 
applicability  criteria  are  met.  This 
proposed  Order  tailors  HiS 
requirements  to  those  necessary  to 
protect  the  Federal  interests  with'"  the 


regulatory  authority  of  the  Bureau  of 
Land  Management.  The  requirements  of 
this  proposed  Order  are  reflective  of 
common  industry  practices  currently  in 
use,  e.g.,  the  American  Petroleum 
Institute's  Recommenced  Pmctic  t's — i9. 
Therefore,  this  proposed  Order  will  not 
have  a  major  economic  impact  on  the  oil 
and  gas  industry  as  a  whole  or  to  a 
substantial  number  of  small  entities. 

Comments  on  Specific  Issues 

Many  of  the  comments  on  proposed 
Onshore  Oil  and  Gas  Order  No.  2 
expressed  concern  that  the  threshold 
criteria  of  20  ppm  H2S  in  the  gas  stream 
for  implementing  the  requirements  of  an 
Order  covering  H;S  was  unnecessarily 
low.  The  Bureau  of  Land  Management 
agrees  that  its  authority  regarding  H-S  is 
related  to  public  health  and  safety  and 
to  maintaining  well  control,  therefore, 
this  proposed  Order  uses  a  threshold 
criteria  of  100  ppm  (in  the  gas  stream),  a 
level  that  the  Bureau  believes,  based,  in 
part,  on  the  Environmental  Protection 
Agency's  research  on  ambient  air 
concentrations  of  H.S  on  human  beings 
would  protect  public  health  and  safety. 
However,  a  10  ppm  ambient  air 
concentration  either  on  a  drilling/ 
completion/workover  site,  or  50  feet 
from  a  production  facility,  would  trigger 
the  provisions  of  the  drilling  operations 
plan  or  require  vapor  recovery, 
respectively. 

Great  concern  was  expressed  in  the 
coMiraents  about  whether  the  Order 
would  be  made  applicable  to  areas 
whei  e  HjS  is  unknown.  The 
applicability  criteria  to  determine  Alien 
the  terms  of  this  proposed  Order  are  in 
effect  have  been  rewritten  to  p.-ovide 
that  foimations  must  be  knowii  'o  or 
cuuld  reasonably  be  expected  (based  on 
geo'ogy  in  the  basin,  experience,  etc.)  to 
contain  H-S.  The  Bureau  has  determined 
that  thc-re  is  not  sufficient  justification  to 
require  these  measures  be  implemented 
on  >\\e-i  where  hydrogen  sulfide  is  not 
knii^n  or  could  not  reasorably  be 
evpt'cied  to  be  present. 

S^>iTal  of  the  comments  expr^'sscd 
tht'  view  that  Bureau  of  Land 
Manapt^ment  authorized  officers  and 
inspTiion  personnel  are  not  generally 
knowledgeable  about  HiS.  do  not 
exercise  discretionary  authority  in  a 
reasoiiiibie  manner,  and  are  relatively 
inflexible  in  enforcing  H.>S  requirements. 
In  response  to  these  comments,  the 
Bureau  has  established  a  training 
program  to  educate  its  personnel 
concerning  H;S  and  this  reproposed 
Order  generally  establishes  standards 
which  provide  limited  discretionary 
authority  to  the  authorized  officer  to 
require  more  or.  in  some  cases,  less 
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stringent  standards;  for  example,  an  old 
field  where  a  history  of  safe  operations 
exists  would  allow  the  authorized 
officer  to  require  less  stringent 
standards.  The  Bureau's  policy  with 
regard  to  inspector  flexibility  is  that  all 
inspections  are  to  be  uniform  and  if  the 
inspector  determines  that  the  minimum 
standards  in  this  proposed  Order  are 
found  to  apply,  they  will  be  enforced. 

Some  comments  addressed  the 
requirement  that  a  determination  of  HjS 
concentrations  be  made  before  the 
submission  of  an  Application  for  a 
Permit  to  Drill,  about  the  requirement  to 
annually  test  the  H2S  concentration  of 
each  well  and  facility,  and  the  30-day 
time  frame  to  submit  such  data  to  the 
Bureau  of  Land  Management.  The 
Bureau  agrees  that  this  may  be 
unnecessarily  burdensome,  therefore, 
the  proposed  Order  will  require  the 
operator  to  1)  submit  only  the  100  and 
500  ppm  radii-of-exposure  to  the  Bureau 
with  an  Application  for  Permit  to  Drill 
and  2)  test  the  wells  and  facilities 
initially  for  HaS  concentration,  with  the 
information  made  available  to  the 
Bureau  only  upon  request.  The  proposed 
Order  also  extends  the  requirement  to 
submit  such  information  to  180  days  for 
existing  wells  and  60  days  for  new 
wells. 

A  significant  number  of  the  comments 
raised  questions  about  the  meaning  of 
the  phrase  "potential  for  public  access" 
as  it  was  used  in  the  public  participation 
applicability  criteria  in  proposed  Order 
No.  2.  The  Bureau  agrees  that  such 
wording  may  be  too  inclusive,  and,  thus 
the  wording  has  been  changed  in  this 
proposed  Order  to  read  "where  the 
public  could  be  reasonably  expected  to 
frequent."  The  public  is  specifically 
requested  to  review  this  wording  and 
offer  comments  on  this  language. 

Many  of  the  comments  expressed  the 
opinion  that  the  1,000  feet  or  7  days 
before  the  first  H]S  formation  proposed 
requirement  is  too  restrictive  and  would 
add  unnecessarily  to  drilling  costs. 
Various  drilling  scenarios,  e.g.,  high 
versus  low  penetration  rates,  were 
developed  in  connection  with  the 
preparation  of  this  proposed  Order,  and 
it  is  agreed  that  the  provisions  set  forth 
in  proposed  Order  No.  2  are 
unnccesarily  stringent;  therefore,  this 
proposed  Order  provides  for  500  feet  or 
3  days  prior  to  penetrating  (whichever 
comes  first)  the  known  or  anticipated 
H2S  zone. 

A  number  of  the  comments  indicated 
that  the  requirement  in  proposed  Order 
No.  2  to  contact  the  authorized  officer 
and  obtain  approval  to  resume  drilling 
when  HjS  was  unexpectedly 
encountered  would  be  too  burdensome 
and  unreasonable  during  the  normal 


course  of  business.  This  proposed 
requirement  has  been  rewritten  in  this 
Order  to  place  on  the  operator  the 
responsibility  to  implement  the 
minimum  operational  requirements  of 
the  proposed  Order  prior  to  resuming 
drilling  ahead  operations.  The 
paperwork  and  notification 
requirements  may  be  met  later  (within 
specified  time  periods],  provided  that 
the  requirements  have  been 
accomplished. 

Several  of  the  comments  suggested 
that  a  standard  2-mile  radius  map  that 
was  proposed  to  be  submitted  with  the 
Public  Protection  Plan  by  proposed 
Order  No.  2  was  not  necessary  in 
instances  where  the  HjS  concentration 
is  known.  It  is  agreed  that  the  2-mile 
radius  map  should  be  replaced  with  a 
map  that  focuses  on  the  H2S 
concentration;  therefore,  this  proposed 
Order  makes  reference  to  the  100  ppm 
radius  (or  3,000  feet,  if  conditions  are  not 
known). 

A  number  of  the  comments  objected 
to  the  proposed  requirement  for  two 
access  roads  at  drilling  locations.  This 
proposed  Order  has  changed  that 
provision  by  lessening  the  proposed 
requirement  for  two  access  roads  to 
those  instances  where  two  such  roads 
are  practical,  with  a  footpath  (in 
addition  to  one  access  road)  being 
sufficient  as  a  means  of  safe  egress 
where  a  second  road  is  not  practical. 

Many  of  the  comments  objected  to  the 
provision  in  proposed  Order  No.  2  that 
HjS  training  be  provided  by  "an 
instructor  acceptable  to  the  authorized 
officer."  Proposed  Order  No.  6  no  longer 
contains  this  proposal,  but  has  replaced 
it  with  language  requiring  the  operator 
to  certify  that  all  personnel  will  be 
trained  in  accordance  with  American 
Petroleum  Institute  Recommended 
Practices — 49. 

Some  comments  suggested  that  the 
xlesignation  of  the  most  normally 
upwind  briefing  area  be  changed  from 
"Safe"  to  "Primary"  briefing  area  in 
order  that  the  terminology  in  this  order 
be  consistent  with  standard  industry 
parlance.  This  suggestion  has  been 
adopted  by  this  proposed  Order. 

A  variety  of  concerns  about 
responsiblity  for  the  availability  and  use 
of  protective  equipment  for  personnel 
were  expressed.  The  Bureau  is 
responsible  for  public  health  and  safety; 
however,  responsibility  for 
implementing  a  proper  respiratory 
protection  program  lies  with  the 
operator.  In  recognition  of  common 
industry  practice,  proposed  Order  No.  6 
provides  that  equipment  must  be 
"readily  available,"  communication 
equipment  for  outside  contact  must  be 
provided  where  "practical,"  and  all 


personnel  must  be  able  to  obtain  a  facial 
seal  with  the  breathing  equipment  rather 
than  the  more  stringent  measures 
previously  proposed.  In  addition,  the 
operator  shall  advise  service  companies 
of  the  HzS  hazard  so  that  they  may  take 
necessary  measures  to  protect  their 
employees. 

The  proposed  requirements  of  the 
previously  proposed  Order  concerning 
the  location  and  testing  of  HjS  detection 
and  monitoring  equipment  were  the 
focus  of  a  significant  number  of  critical 
comments.  In  general,  the  comments 
suggested  that  the  Bureau  was  using  a 
broad-brush  approach  which  was 
excessively  expensive  and  would  not 
accrue  substantial  benefits  in  terms  of 
increased  public  health  and  safety.  The 
Bureau  concurs  with  these  comments 
and  has,  therefore,  narrowed  the 
parameters  of  these  provisions.  For 
example,  this  proposed  Order  does  not 
contain  the  daily  testing  requirement  for 
detection  and  monitoring  equipment; 
instead,  operators  shall  test  equipment 
in  accordance  with  the  manufacturer's 
recommendations  as  the  Bureau 
believes  this  to  be  sufficient  from  a 
safety  standpoint.  Also,  one  of  the 
required  sensing  points  for  drilling  rigs 
was  changed  from  the  "cellar"  to  the 
"bell  nipple."  Finally,  under  the 
provisions  of  this  proposed  Order  only 
"essential"  personnel  (i.e..  those 
necessary  to  maintain  control  of  the 
well  and  protect  public  health  and 
safety)  are  required  to  have  a  portable 
H2S  detector  capable  of  sensing  10  ppm 
of  HjS  on-site,  instead  of  requiring  all 
personnel  to  wear  portable  personal 
detectors. 

Many  of  the  comments  suggested 
changes  regarding  visible  warning 
systems,  including  the  type  and  number 
of  wind  direction  indicators  needed,  the 
color,  placement,  size,  wording,  and 
illumination  of  warning  signs,  and  the 
use  of  a  colored-flag  warning  system. 
Again,  commentors  indicated  that  the 
Bureau  was  requiring  a  level  of 
protection  that  was  economically 
excessive  and  would  not  significantly 
increase  protection  of  public  health  and 
safety.  The  Bureau  concurs  with  this 
assessment,  and  has,  therefore, 
narrowed  the  scope  of  these  provisions 
to  encompass  those  minimum  standards 
necessary  to  maintain  control  of  the 
well  and  protect  public  health  and 
safety;  further  measures  can  be  taken  at 
the  operator's  discretion.  This  proposed 
Order  includes  a  requirement  that  only 
two  wind  direction  indicators  be  used, 
as  long  as  they  can  be  seen  from  all 
necessary  points  on  the  location;  a 
requirement  that  signs  be  legible  and 
visible  under  all  lighting  and  weather 
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conditions,  with  allowable  colors  being 
red.  white,  and  black  or  yellow  and 
black  for  drilling  wells  in  accordance 
with  revised  OSHA  standards,  with  the 
wording  on  warning  signs  to  be 
equivalent  to  the  requirement;  and  that  a 
red  warning  flag  with  an  accompanying 
information  sign  may  be  required  as  a 
minimum  warning  system.  Additionally, 
warning  signs  on  all  sides  of  the  drilling 
rig  are  not  included  in  this  proposed 
Order,  but  the  requirement  for  bilingual 
or  multilingual  signs,  where  necessary, 
has  been  retained. 

Several  of  the  comments  expressed 
the  view  that  the  requirements  for 
"contingency  plans"  set  out  in  proposed 
Order  No.  2  were  unclear  for 
completion/workover  operations  as 
opposed  to  new  operations.  This 
proposed  Order  has  been  tailored, 
where  necessary,  to  address  these 
ongoing  operations.  The  proposed  Order 
does  not  include  minimum  requirements 
for  preparation  of  a  specific  FkS 
operations  plan  for  completions/ 
workovers  as  is  required  for  new 
operations  not  yet  approved  by  the 
Bureau  for  operation.  In  order  to  assure 
that  maintenance  of  the  well  and 
protection  of  public  health  and  safety 
are  assured  at  completion/workover 
operations,  this  proposed  Order  allows 
Public  Protection  Plans  (where  the 
public  protection  applicability  criteria 
apply)  for  individual  operations  to  be 
included  in  a  field-wide  H2S  plan  for 
routine  operations  instead  of  requiring 
the  preparation  of  a  separate  plan  as  is 
the  case  for  new  operations. 

The  provisions  in  proposed  Order  No. 
2  relating  to  "Critical  Operwons  and 
Curtailment  Plans"  and  "Operating 
Procedures  and  Equipment"  were 
discussed  in  a  significant  number  of 
comments.  This  proposed  Order  has 
deleted  these  provisions  because  these 
areas  fall  outside  the  Bureau's 
jurisdiction  and  are.  therefore,  best  left 
to  the  discretion  of  the  operator. 

The  comments  on  the  requirement  in 
proposed  Order  No.  2  for  an  automatic 
ignitor  stated  that  other  and  more 
reliable  equipment  and  methodologies 
could  be  used  to  accomplish  the  same 
purpose.  The  Bureau  recognizes  the 
validity  of  this  point  and  therefore,  this 
proposed  Order  requires  a  "suitable  and 
safe"  means  of  ignition. 

A  significant  number  of  comments 
objected  to  the  requirement  in  proposed 
Order  No.  2  for  a  remote  kill  line, 
remote-controlled  choke,  mud-gas 
separator,  and  rotating  head.  After 
reviewing  the  objections  raised  in  the 
comments,  this  proposed  Order  has 
eliminated  the  requirement  for  a  remote 
kill  line  because  it  was  agreed  that  the 
requirement  was  excessive  in  a  majority 


of  cases,  but  the  remote  kill  line  will 
continue  to  be  required  for  wells  in 
excess  of  5,000  psi  by  "Onshore  Order 
No.  2-Drilling."  However,  the 
requirement  for  a  remote-controlled 
choke  is  considered  essential  and  this 
requirement  has  been  retained  by  this 
Order.  Mud-gas  separators  and  rotating 
heads  would  be  required  by  this  Order 
for  exploratory  wells  only. 

A  number  of  the  comments  on 
proposed  Order  No.  2  dealt  with  the 
proposed  mud  program  provisions,  with 
the  primary  concern  on  the  proposed 
requirement  to  maintain  a  pH  of  10  in  a 
salt-water  based  mud  system  as  an 
indicator  of  H2S.  The  commentors 
suggested  that  in  order  to  maintain  a  ph 
level  of  10  in  a  salt-water  based  mud 
system,  the  level  of  chemicals  which 
would  have  to  be  added  to  the  mud 
could,  in  some  cases,  affect  the  viscosity 
and  other  characteristics  of  the  mud 
system  which  are  essential  to 
maintaining  control  of  the  well.  The 
concerns  expressed  in  these  comments 
are  well  taken;  therefore,  this  provision 
has  been  modified  in  this  proposed 
Order  to  require  that  a  pH  of  10  shall  be 
maintained  for  fresh-water  mud  systems 
but  a  lesser  pH  level  may  be  allowed  by 
the  authorized  officer  for  certain  salt- 
water based  systems. 

Numerous  comments  concerned  the 
provisions  for  kick  detection  and  well 
control  in  proposed  Order  No.  2,  with 
the  suggestion  that  adherence  to  these 
practices  might  not  be  prudent.  The 
Bureau  recognizes  the  validity  of  these 
concerns  and  therefore  has  determined 
that  specific  techniques  for  fulfilling 
these  provisions  need  not  be  included  in 
this  order. 

Several  of  the  comments  on 
previously  proposed  Order  No.  2 
suggested  that  the  Order  was  too  vague 
or  imposed  unnecessary  requirements 
on  completion/workover  operations. 
This  proposed  Order  has  been  tailored, 
where  necessary,  to  specifically  address 
completion/workover  operations  to 
meet  the  objections  in  the  comments. 

A  significant  number  of  the  comments 
were  received  on  the  requirements  in 
previously  proposed  Order  No.  2  on  the 
measurement  of  H2S  from  stock  tanks 
and  the  resulting  use  of  the  applicability 
criteria.  There  was  strong  objection  to 
the  100  ppm  criteria  because  it  was 
believed  to  be  excessively  stringent. 
BLM  recognizes  that  the  100  ppm  criteria 
proposed  for  stock  tanks  was  too  low 
and  that  measurement  outside  the  tank 
can  be  difficult. 

Therefore,  500  ppm  hUS  in  the  stock 
tank  head  space  is  the  proposed  criteria 
in  this  proposed  order. 

The  150  day  compliance  deadline  for 
the  production  requirements  of  proposed 


Order  No.  2  for  existing  facilities  was 
objectionable  to  most  of  the  commentors 
who  believe  that  150  days  did  not 
provide  enough  time  to  bring  existing 
operations  into  compliance.  After 
reviewing  this  issue,  the  Bureau  agrees 
that  the  compliance  period  should  be 
longer;  therefore,  this  proposed  Order 
requires  that  existing  production 
facilities  must  be  in  compliance  within 
one  year  after  the  effective  date  of  the 
Order. 

A  large  number  of  comments  were 
received  concerning  the  logic, 
economics,  and  desirability  of  requiring 
"closed  systems"  on  all  stock  tanks.  The 
general  concern  of  those  commenting  on 
this  issue  suggests  that  this  blanket 
requirement  was  unnecessary  and 
created  an  economic  burden.  In 
agreement  with  the  comments,  the 
Bureau  has  amended  the  proposed  order 
to  require  a  "closed"  or  "vapor 
recovery"  system  in  those  situations 
when  ambient  H2S  concentrations 
exceed  the  standard  baseline  of  10  ppm 
at  50  feet  from  a  facility  or  where  a 
public  area  is  continuously  subjected  to 
similar  concentrations. 

Numerous  comments  were  received 
objecting  to  the  signing  and  fencing 
requirements  at  surface  facilities, 
including  gathering  and  flowlines.  The 
Bureau  believes  signing  and  fencing 
requirements  must  assure  control  of  the 
well  and  protect  public  health  and 
safety.  The  Bureau  also  recognizes  that 
the  previous  proposed  order  may  have 
gone  further  than  necessary  to  establish 
the  minimum  standards  necessary  to 
maintain  control  of  the  well  and  protect 
public  health  and  safety.  Thus,  review  of 
the  comments  has  led  to  a  change  in  this 
Order  requiring  fencing  for  all  facilities, 
except  flowlines,  within  V*  mile  of  a 
town,  city,  or  other  high  density 
population  area.  Danger  signs  for 
flowlines  will  be  required  where  such 
lines  cross  public  or  lease  roads. 

A  number  of  comments  were 
submitted  on  the  issue  of  personnel 
protection  at  production  sites,  with 
comments  suggesting  that  more 
flexibility  in  the  use  of  equipment  was 
necessary.  Since  this  section  of  the 
previously  proposed  Order  dealt  solely 
with  the  question  of  personnel 
protection,  including,  "non-essential" 
personnel  (i.e.,  those  employees  not 
responsible  for  maintaining  control  of 
the  well  and  protecting  public  health 
and  safety)  and  the  subject  of  personnel 
protection  necessary  to  project  public 
health  and  safety  is  addressed  in  the 
Drilling  Operations  Plan,  this  section  of 
the  previously  proposed  Order  has  been 
deleted. 
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A  number  of  the  comments  expressed 
concern  over  the  cost  associated  with 
the  proposed  requirement  for  two 
master  valves  and  subsurface  automatic 
safety  valves.  The  comments  questioned 
the  reliability,  need,  and  associated 
cost-benents  of  such  a  requirement.  The 
point  is  acknowledged  and,  therefore, 
this  proposed  Order  will  require  a 
secondary  means  of  control  through  the 
Christmas  tree  for  all  wells  and  two 
master  valves  and  an  automatic  safety 
valve  will  be  required  only  when  the 
public  is  potentially  at  risk. 

There  were  a  number  of  comments 
concerning  the  proposed  requirement  in 
proposed  Order  No.  2  for  use  of 
corrosion  coupons  and  KbS  detectors. 
These  requirements  are  adequately 
addressed  by  the  Public  Protection  Plan 
where  the  public  is  at  risk  and  primarily 
constitute  recommended  practices. 
Therefore,  this  Order  has  deleted  these 
requirements. 

Several  comments  were  received 
regarding  sulfur  dioxide  (SOz).  This 
proposed  Order  amends  the  provisions 
that  relate  to  SOi  so  that  anytime  HtS  is 
flared  and  SOt  results,  the  SO* 
concentrations  must  be  monitored  and  if 
the  SOj  concentration  exceeds  the 
threshold  level  of  2  ppm  in  any  occupied 
residence,  school,  church,  park, 
playground,  school  bus  stop,  place  of 
business,  or  area  where  the  public  could 
reasonably  be  expected  to  frequent, 
corrective  action  must  be  taken. 

This  proposed  Order  sets  forth  in 
section  IV  the  conditions  whereby  an 
operator  may  request  a  variance  from 
the  requirements  set.  put  in  the  Order 
AH  enforcement  actions,  reviews,  and 
appeals  taken  pursaant  to  this  proposed 
Order  would  be  subject  to  the 
regulations  in  43  CFR  subparts  3163  and 
3165. 

The  principal  authors  of  this  proposed 
rulemaking  are  Chris  Hanson, 
Milwaukee.  Wisconsin,  )ames  E. 
Rasmussen,  formerly  of  Elko.  Nevada. 
Hank  Szymanski.  Washington.  D.C.. 


William  A.  Douglas.  Cheyenne. 
Wyoming.  Ken  Baker.  Great  Falls. 
Montana,  assisted  by  the  Orders  Task 
Group.  Deborah  Lanzone  of  the  Division 
of  Legislation  and  Regulatory 
Management,  all  of  the  Bureau  of  Land 
Management,  and  the  staff  of  the  OfRce 
of  the  Solicitor,  Department  of  the 
Interior. 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
that  no  detailed  statement  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C))  is  required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  that  it  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601). 

This  proposed  Order  will  have  no 
adverse  economic  effects,  since  its 
requirements  reflect  the  operating 
practices  currently  followed  by  prudent 
operators  when  conducting  operations 
in  hydrogen  sulflde  areas.  It  may 
provide  a  beneficial  economic  effect  in 
that  industry  is  less  likely  to  be 
subjected  to  assessments  or  penalties 
resulting  from  violations  and/or  the 
requirement  to  undertake  costly 
remedial  actions  if  it  has  a  better 
understanding  of  the  Bureau  of  Land 
Management's  requirements  relating  to 
conducting  HS  operations.  The  major 
requirements  contained  in  this  proposed 
Order  are  essentially  those  which  have 
been  required  in  the  past  by  the 
Department  of  the  Interior  and  impose 
the  same  burden  on  all  lessees  and 
operators,  regardless  of  size,  on  lands 
where  HzS  operations  are  being 
conducted  under  the  jurisdiction  of  this 
Bureau. 

This  proposed  Order  contains  no  new 
information  collection  requirements 
requiring  the  approval  of  the  Office  of 


Ottor  No  andsubiect 


1.  Approval  oi  oporabons.. 

2  Drtltng — 

3  Site  security.. 

4  Measurement  of  oil - 

5.  Measuremem  of  gas 

6.  Hydrogen  auifida  oparatnna . 


Effective  date 


Nov.  12.  1983. 
Oec  19.  1988 
Feb  24.  1989. 
Feb  24,  1989. 
Feb.  24. 1969. 


Management  and  Budget  under  44  U.S.C. 
3507.  All  proposed  and  existing 
information  collection  requirements  for 
this  and  other  Order  are  included  in  the 
following  approvals:  1004-0134. 1004- 
0135.  or  1004-0136. 

List  of  Subjects  43  CFR  Part  3160 

Government  contracts.  Mineral 
royalties.  Oil  and  gas  exploration,  Oil 
and  gas  production.  Public  lands — 
mineral  resources,  Indian  lands — 
mineral  resources.  Reporting 
requirements. 

For  the  reasons  stated  above,  it  is 
proposed  to  amend  43  CFR  3160  as  set 
forth  below: 
PART  3160— [AMENDED] 

1.  The  authority  citation  for  43  CFR 
3160  continues  to  read: 

Aulliocity:  The  Mineral  Leasing  Act  of  1920. 
as  amended  and  supplemented  (30  U.S.C.  181 
el  seq).  the  Mineral  Leasing  Act  for  Acquired 
Lands  of  1947,  as  amended  (30  U.S.C.  351- 
359).  the  Act  of  May  21. 1930  (30  U.S.C.  301- 
306).  the  Act  of  March  3. 1909.  as  amended 
(25  U.S.C.  396).  the  Act  of  May  11. 1938.  as 
amended  (25  U.S.C.  396a-396q)..  the  Act  of 
February  28. 1891.  as  amended  (25  U.S.C. 
397).  the  Act  of  May  29. 1924  (25  U.S.C.  398). 
the  Act  of  March  3. 1927  (25  U.S.C.  398a- 
398e).  the  Act  of  June  30. 1919.  as  amended 
(25  US.C.  399).  R.S.  441  (43  U.S.C.  1457).  See 
also  Attorney  General's  Opinion  of  April  2. 
1941  (40  Op.  Atty.  Gen.  41),  Ihe  Federal 
Properly  and  Administrative  Ser\ices  Act  of 
1949.  as  amended  (40  U.S.C.  471  et  seq).  the 
National  Environmental  Policy  Act  of  1969.  as 
amended  (42  U.S.C.  4321  el  seq).  the  Act  of 
December  12. 1980  (43  U.S.C.  6508).  the 
Combined  Hydrocarbon  Leasing  Act  of  1981 
(Pub.  L  97-78),  Ihe  Federal  Oil  and  Gas 
Royalty  Manaaament  Act  of  1982  (30  U.S.C. 
1701  et  seq.|.  and  Ihe  Indian  Mineral 
Development  Act  of  1982  (25  U.S.C.  2102  el 
seq). 

§3164.1    (Amended! 

2.  Section  3164.1(b)  is  amended  by 
revising  the  table  which  is  part  of 

§  3164.1(b): 

«  •  *  *  • 

(b)  *  •   * 


Federal  Register  reference  Supersedes 


48  FR  48916  and  48  FR  56226 1  NTL-€, 


53F  FR  46798 

54  FR  8056 

54  FR  8086 

53  FR  8100 


None. 
NTL-7. 
None. 
None. 


Note:  Numbers  to  be  assigned  sequentially 
by  Ihe  Bureau  as  propoaed  Orders  are 
prepared  for  publication. 
March  a.  1988. 
fames  E.  Cmob. 
Acting  Secretary  of  the  Interior. 

Note.  This  appendix  will  not  appear  in  Ihe 
Code  of  Federal  Regulations. 


Appendix— Text  of  Oil  and  Gas  Order  No.  6 

I.  Introduction. 

A.  Authority. 

B.  Purpose. 

C.  Scope. 

II.  Definitions. 

III.  Requirements. 

A.  Applications,  Approvals,  and  Reports. 


B.  Public  Protection. 

C.  Drilling/Completion/Workover 
Requirements. 

D.  Production  Requirements. 
IV.  Variances  from  Requirements. 
Attachments 

I.  Section  from  43  CFR  Subparts  3163 
and  3165. 
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I.  Introduction 

A.  Authority 

This  Order  is  established  pursuant  to 
the  authority  granted  to  the  Secretary  of 
the  Interior  through  various  Federal  and 
Indian  mineral  leasing  statutes  and  the 
Federal  Oil  and  Gas  Royalty 
Managememt  Act  of  1982.  This  authority 
has  been  delegated  to  the  Bureau  of 
Land  Management  and  is  implemented 
by  the  onshore  oil  and  gas  operating 
regulations  contained  in  43  CFR  Part 
3160.  More  specifically,  this  Order 
supplements  and  implements  the 
provisions  of  §  3162.1 — General 
Requirements;  §  3162.5-l(a)(c)(d) — 
Environmental  Obligations:  §  3162.5- 
2(a)— Control  of  Wells;  and  §  3162.5-3— 
Safety  Precautions. 

43  CFR  3164.1  specifically  authorizes 
the  Director.  Bureau  of  Land 
Management,  to  issue  Onshore  Oil  and 
Gas  Orders,  when  necessary,  to 
implement  or  supplement  the  operating 
regulations  and  provides  that  all  such 
Orders  shall  be  binding  on  the 
operator(s)  of  all  Federal  and  Indian 
(except  Osage  Tribe)  oil  and  gas  leases 
which  have  been,  or  may  hereafter  be, 
issued.  The  authorized  officer  has  the 
authority  pursuant  to  43  CFR  3161.2  to 
implement  the  provisions  of  this  Order, 
require  additional  information,  and 
approve  any  plans,  applications,  or 
variances  required  or  allowed  by  the 
Order. 

The  authorized  officer  may.  pursuant 
to  43  CFR  3164.2.  issue  Notices  to 
Lessees  and  Operators  (NTL's).  after 
notice  and  comment,  to  supplement  or 
provide  variances  of  this  Order  as 
necessary  to  accommodate  special 
conditions  on  a  State  or  area-wide 
basis.  Further  information  concerning 
variances  may  be  found  in  section  IV.  of 
this  Order. 

B.  Purpose 

The  purpose  of  this  Order  is  to  protect 
public  health  and  safety  and  those 
personnel  essential  to  maintaining 
control  of  the  well.  This  Order  identifies 
the  Bureau  of  Land  Management's 
uniform  national  requirements  and 
minimum  standards  of  performance 
expected  from  operators  when 
conducting  operations  involving  oil  or 
gas  that  is  known  or  could  reasonably 
be  expected  to  contain  hydrogen  sulfide 
(H2S)  or  which  results  in  the  emission  of 
sulfur  dioxide  (SO2]  as  a  result  of  flaring 
H2S.  This  Order  also  identifies  the 
probable  corrective  actions,  normal 
abatement  periods,  and  enforcement 
actions  that  will  result  when  violations 
of  the  requirements  and  minimum 
standards  are  found  and  the  violations 
are  not  timely  corrected. 


C.  Scope 

This  Order  is  applicable  to  all  onshore 
Federal  and  Indian  (except  Osage  Tribe) 
oil  and  gas  leases  when  drilling, 
completing,  testing,  reworking, 
producing,  injecting,  gathering,  storing, 
or  heating  operations  are  being 
conducted  in  zones  which  are  known  or 
could  reasonably  be  expected  to  contain 
HjS  or  which,  when  flared,  could 
produce  SOi,  in  such  concentrations  that 
upon  release  they  could  constitute  a 
hazard  to  human  life  or  property.  The 
requirements  and  minimum  standards  of 
this  Order  do  not  apply  when  operating 
in  zones  where  H2S  is  presently  known 
not  to  be  present  or  cannot  reasonably 
be  expected  to  be  present  in 
concentrations  of  100  parts  per  million 
(ppm)  or  more  in  the  gas  stream. 

The  requirements  and  minimum 
standards  in  this  Order  do  not  relieve  an 
operator  from  compliance  with  any 
applicable  Federal,  State,  or  local 
requirement(s)  regarding  HjS  or  SO2 
which  are  more  stringent. 

II.  Definitions 

A.  "Authorized  officer"  means  any 
employee  of  the  Bureau  of  Land 
Management  authorized  to  perform  the 
duties  described  in  43  CFR  Groups  3000 
and  3100  (3000.0-5). 

B.  "Authorized  Representative"  means 
any  person  or  entity  authorized  by  the 
operator  or  operating  rights  owner  to 
perform  the  duties  prescribed  (See  43 
CFR  3160.0-5). 

C.  "Christmas  tree"  means  an 
assembly  of  valves  and  fittings  used  to 
control  production  and  provide  access 
to  the  producing  tubing  string.  The 
assembly  includes  all  equipment  above 
the  tubing-head  top  flange. 

D.  "Dispersion  technique"  means  a 
mathematical  representation  of  the 
physical  and  chemical  transportation, 
dilution,  and  transformation  of  FfcS  gas 
emitted  into  the  atmosphere. 

E.  "Escape  rate"  means  that  the 
maximum  volume  (Q)  used  as  the 
escape  rate  in  determining  the  radius  of 
exposure  shall  be  that  specified  below, 
as  applicable: 

1.  For  a  production  facility,  the  escape 
rate  shall  be  calculated  using  the 
maximum  daily  rate  of  gas  produced 
through  that  facility  or  the  best  estimate 
thereof; 

2.  For  gas  wells,  the  escape  rate  is 
calculated  by  using  the  current  daily 
absolute  open-flow  rate  against 
atmospheric  pressure: 

3.  For  oil  wells,  the  escape  rate  shall 
be  calculated  by  multiplying  the 
producing  gas/oil  ratio  by  the  maximum 
daily  production  rate  or  best  estimate 
thereof; 


4.  For  a  well  being  drilled  in  a 
developed  area,  the  escape  rate  may  be 
determined  by  using  the  offset  wells 
completed  in  the  interval(s)  in  question. 

F.  "Essential  personnel"  means  those 
on-site  personnel  directly  associated 
Vvit,,  tti8  opcratiGit  L/cing  conuuctcu  and 
necessary  to  maintain  control  of  the 
well. 

G.  "Exploratory  well"  means  any  well 
drilled  beyond  the  known  producing 
limits  of  a  pool. 

H.  "Gas  well"  means  a  well  which  has 
been  determined  to  produce 
predominantly  gas  as  defined  by  the 
appropriate  State  regulatory  agency  and 
ratified  or  accepted  by  the  authorized 
officer. 

I.  "H2S  Drilling  Operations  Plan" 
means  a  written  plan  which  provides  for 
safety  of  essential  personnel  and  for 
maintaining  control  of  the  well  with 
regard  to  H2S  and  SO?. 

J.  "Lessee"  means  a  person  or  entity 
holding  record  title  in  a  lease  issued  by 
the  United  States  (3160.0-5). 

K.  "Major  violation"  means 
noncompliance  which  causes  or 
threatens  immediate,  substantial,  and 
adverse  impacts  on  public  health  and 
safety,  the  environment,  production 
accountabihty,  or  royalty  income 
(3160.O-5). 

L.  "Minor  violation"  means 
noncompliance  which  does  not  rise  to 
the  level  of  a  major  violation  (3160.0-5). 

M.  "Oil  well"  means  a  well  which  has 
been  determined  to  produce 
predominantly  oil  as  defined  by  the 
appropriate  State  regulatory  agency  and 
ratified  or  accepted  by  the  authorized 
officer. 

N.  "Operating  rights  owner"  means  a 
person  or  entity  holding  operating  rights 
in  a  lease  issued  by  the  United  Slates.  A 
lessee  may  also  be  an  operating  rights 
owner  if  the  operating  rights  in  a  lease 
or  portion  thereof  have  not  been  severed 
from  record  title  (3160.0-5). 

O.  "Operator"  means  any  person  or 
entity  including  but  not  hmited  to  the 
lessee  or  operating  rights  owner  who 
has  stated  in  writing  to  the  authorized 
officer  that  he/she  is  responsible  under 
the  terms  of  the  lease  for  the  operations 
conducted  on  the  leased  lands  or  a 
portion  thereof  (3160.0-5). 

P.  "Production  facilities"  means  any 
wellhead,  flowline.  piping,  treating,  or 
separating  equipment,  water  disposal 
pits,  processing  plant  or  combination 
thereof  prior  to  the  point  of 
measurement  for  royalty  purposes  for 
any  lease,  communitization  agreement, 
or  unit-participation  area. 

Q.  "Prompt  correction"  means 
immediate  correction  of  violations,  with 
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operation  suspended  if  required  at  the 
discretion  of  the  authorized  ofTicer. 

R.  "Public  Protection  Plan"  means  a 
written  plan  which  provides  for  the 
safety  of  the  potentially  affected  public 
with  regard  to  HjS  and  SOi. 

S.  "Radius  of  exposure"  means  the 
calculation  resulting  from  using  the 
following  Pasquill-Cifford  derived 
equation,  or  by  such  other  method(s)  as 
may  be  approved  by  the  authorized 
officer: 

1.  Fbr  determining  the  100  ppm  radius 
of  exposure  where  the  HiS 
concentration  in  the  gas  stream  is  less 
than  10  percent: 


lasuv 


X  =  |(1.5a9)(H,S  concentralionKQlj 

or 

2.  For  determining  the  500  ppm  radius 
of  exposure  where  the  HjS 
concentration  in  the  gas  stream  is  less 
than  10  percent: 

X  =  |(0.4546)(H»S  concentration)(Q)j'*"»" 

where: 

X  =  radius  of  exposure  in  feet: 

HiSConcenir8tion  =  decimal  equivalent  of 

the  mole  or  volume  fractions  (percent)  of 

HiS  in  ttie  gdseous  mixture: 
Q  -  maximum  volume  of  gas  determined  to  be 

available  for  escape  in  cubic  feet  per  day 

(at  standard  cundioons  of  14.73  psia  and 

60  T): 

3.  For  determining  the  100  ppm  or  the 
500  ppm  radius  of  exposure  in  gas 
streams  containing  HaS  concentrations 
of  10  percent  or  greater,  a  dispersion 
technique  that  takes  into  account 
representative  wind  speed,  direction, 
atmospheric  stability,  complex  terrain, 
other  dispersion  feattires  shall  be 
utilized.  Commonly,  1  of  a  series  of 
computer  models  outlined  in  the 
Environmental  Protection  Agency's 
"Guidelines  on  Air  Quality  Models  — 
(EPA-450/2-78-O27R)  may  be  used: 

4.  Where  multiple  HaS  sources  (i.e.. 
wells,  treatment  equipment,  flowlines. 
etc.)  are  present,  the  operator  may  elect 
to  utilize  a  radius  of  exposure  which 
covers  a  larger  area  than  would  be 
calculated  using  radius  of  exposure 
formula  for  each  component  part  of  the 
drilling/completion/ workover/ 
production  system; 

5.  For  a  well  being  drilled  in  an  area 
where  insufficient  data  exists  to 
calculate  a  radius  of  exposure,  but 
where  HjS  could  reasonably  be 
expected  to  be  present  in  concentrations 
in  excess  of  100  ppm  in  the  gas  stream,  a 
100  ppm  radius  of  exposure  equal  to 
3,000  feet  shall  be  assumed. 

T.  "Zones  known  to  contain  HiS" 
means  geological  formations  in  a  Held 
where  prior  drilling,  logging,  coring, 
testing,  or  producing  operations  have 
confirmed  that  HjS-bearing  zones  will 


be  encountered  that  contain  100  ppm  or 
more  of  HaS  in  the  gas  stream. 

U.  "Zones  known  not  to  contain  H»S" 
means  geological  formations  in  a  field 
where  prior  drilling,  logging,  coring, 
testing,  or  producing  operations  have 
confirmed  the  absence  of  HaS-bearing 
zones  that  contain  100  ppm  or  more  of 
HaS  in  the  gas  stream. 

V.  "Zones  which  can  reasonably  be 
expected  to  contain  HjS'  means 
geological  formations  in  the  area  which 
have  not  had  prior  drilling,  but  prior 
drilling  to  the  same  formations  in  similar 
field(s)  within  the  same  geologic  basin 
indicates  there  is  a  potential  for  100  ppm 
or  more  of  HaS  in  the  gas  stream. 

W.  "Zones  which  cannot  reasonably 
be  expected  to  contain  HaS"  means 
geological  formations  in  the  area  which 
have  not  had  prior  drilling,  but  prior 
drilling  to  the  same  formations  in  similar 
field(9)  within  the  same  geologic  basin 
indicates  there  is  not  a  potential  for  100 
ppm  or  more  of  HaS  in  the  gas  stream. 

III.  Requirements. 

The  requirements  of  this  Order  are  the 
minimum  acceptable  standards  with 
regard  to  HaS  operations.  However,  the 
authorized  officer  may,  after 
consideration  of  all  appropriate  factors, 
require  reasonable  and  necessary 
measures  that  may  in  some  cases,  vary 
from  those  required  by  this  Order  that 
he/she  determines  to  be  necessary  to 
protect  public  health  and  safety,  the 
environment,  or  to  maintain  control  of 
the  well  to  prevent  waste  of  Federal 
mineral  resources.  Such  additional 
requirements  may  be  subject  to  review 
pursuant  to  43  CFR  3165.3. 

A.  Applications,  Approvals,  and 
Reports. 

1.  Drilling 

For  proposed  drilling  operations 
where  formations  will  be  penetrated 
which  have  zones  known  to  contain  or 
which  could  reasonably  be  expected  to 
contain  concentrations  of  HaS  of  100 
ppm  or  more,  a  HaS  Drilling  Operations 
Plan  and  if  the  applicability  criteria  in 
section  I1I.B.1  are  met.  a  Public 
Protection  Plan  as  outlined  in  section 
III.B.2.b.  shall  be  submitted  as  part  of 
the  Application  for  Permit  to  Drill  (APD) 
(refer  to  Oil  and  Gas  Order  No.  1, 
Section  IIl.G.).  Failure  to  submit  either 
the  HaS  Drilling  Operations  Plan  or  the 
Public  Protection  Plan  when  required  by 
this  Order  shall  result  in  an  incomplete 
APD  pursuant  to  43  CFR  3162.3-1  and 
the  APD  shall  not  be  approved  by  the 
authorized  officer. 

The  HaS  Drilling  Operations  Plan  shall 
fully  describe  the  manner  in  which  the 
requirements  and  minimum  standards  in 


section  III.C.  shall  be  met  and 
implemented.  As  a  minimum,  the 
following  must  be  submitted  in  the  HaS 
Drilling  Operations  Plan: 

a.  Statement  of  certification  that  all 
personnel  shall  receive  proper  HaS 
training  in  accordance  with  section 
III.C.3.a. 

b.  A  legible  well  site  diagram  of 
accurate  scale  (may  be  included  as  part 
of  the  Well  Site  Layout  as  required  by 
Onshore  Order  No.  1,  section 
IlI.G.4.b.(9)]  showing  the  following: 

i.  Drill  rig  orientation 
ii.  Prevailing  wind  direction 
iii.  Terrain  of  surrounding  area 
iv.  Location  of  all  briefing  areas 
(designate  primary  briefing  area) 

V.  Location  of  access  road(s) 
(including  secondary  egress) 
vi.  Location  of  flare  line(s)  and  pit(s) 
vii.  Location  of  caution  and/or  danger 
signs 

viii.  Location  of  wind  direction 
indicators 

c.  A  complete  description  of  the 
following  H2S  safety  equipment/systems 
and  their  use: 

i.  Well  control  equipment. 
— Flare  line{s)  and  means  of  ignition 
— Remote  controlled  choke 
— Flare  gun/ flares 

— Mud-gas  separator  and  rotating  head 
(if  exploratory  well) 
ii.  Protective  equipment  for  essential 
personnel. 

— Location,  type,  storage  and 
maintenance  of  all  working  and 
escape  breathing  apparatus 
— Means  of  communication  when  using 
protective  breathing  apparatus 
iii.  HjS  detection  and  monitoring 
equipment. 
— Permanent  HaS  sensors  and 

associated  audible/visual  alarm(s) 
—Portable  HaS  and  SO2  monitor(s) 

iv.  Visual  warning  systems. 
— Wind  direction  indicators 
—Caution/danger  sign(s)  and  flag(s) 

v.  Mud  program. 
—Mud  system  and  additives 
— Mud  degassing  system 

vi.  Metallurgy. 
—Metallurgical  properties  of  all  tubular 
goods  and  well  control  equipment 
which  could  be  exposed  to  HaS 
(section  I1I.C.4.C.) 
vii.  Means  of  communication  from 
wellsite. 
d.  Plans  for  well  testing. 

2.  Production 

a.  For  each  existing  production  facility 
having  an  HaS  concentration  of  100  ppm 
or  more  in  the  gas  stream,  the  operator 
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shall  calculate  and  submit  to  the 
authorized  officer  within  160  days  of  the 
effective  date  of  this  Order,  the  100  and, 
if  applicable,  the  500  ppm  radii  of 
exposure  for  all  facilities  to  determine  if 
the  applicability  criteria  in  section 
III.B.l.  of  this  Order  are  met.  Radii  of 
exposure  calculations  shall  not  be 
required  for  oil  flowlines.  Further,  if  any 
of  the  applicability  criteria  (section 
III.B.l.)  are  met.  the  operator  shall 
submit  a  complete  Public  Protection 
Plan  which  meets  the  requirements  of 
section  IIl.B.2.b.  to  the  authorized  officer 
within  1  year  of  the  effective  date  of  this 
Order.  Production  facilities  constructed 
after  the  effective  date  of  this  Order  and 
meeting  the  above  minimum 
concentration  (100  ppm  in  gas  stream] 
shall  report  the  same  information,  and  if 
the  applicability  criteria  (section  ULB.l.) 
are  met.  submit  a  complete  Public 
Protection  Plan  (section  IILB.2.b.}  to  the 
authorized  officer  within  60  days  after 
completion  of  production  facilities. 

Violation:  Minor  for  failure  to  submit 
required  information. 

Corrective  Action:  Submit  required 
information  (radii  of  exposure  and/or 
complete  Public  Protection  Plan). 

Normal  Abatement  Period:  20  to  40 
days. 

b.  The  operator  shall  initially  test  the 
HaS  concentration  of  the  gas  stream  for 
each  well  or  production  facility  and 
shall  make  the  results  available  to  the 
authorized  officer,  upon  request. 

Violation:  Minor. 

Corrective  Action:  Test  gas  from  well 
or  production  facility. 

Normal  Abatemant  Period:  20  to  40 
days. 

c.  If  operational  or  production 
alterations  increase  the  HaS 
concentration  (i.e..  well  recompletion, 
increased  GOR's)  or  the  radius  of 
exposure,  notification  of  such  changes 
shall  be  submitted  to  the  authorized 
officer  within  60  days  after 
identification  of  the  change. 

Violation:  Minor. 

Corrective  Action:  Submit  information 
to  authorized  officer. 

Normal  Abatement  Period:  20  to  40 
days. 

3.  Plans  and  Reports 

a.  HaS  Drilling  Operations  Plan(s)  or 
Public  Protection  Plan(s)  shall  be 
reviewed  by  the  operator  on  an  annual 
basis  and  a  copy  of  any  necessary 
revisions  shall  be  submitted  to  the 
authorized  officer  upon  request. 

Violation:  Minor. 

Corrective  Action:  Submit  information 
to  authorized  officer. 

Normal  Abatement  Period:  20  to  40 
days. 


b.  Accidental  release  of  gas 
containing  HaS  or  SO2  that  may 
endanger  the  public  shall  be  reported  to 
the  authorized  officer  as  soon  as 
practicable,  but  no  later  than  24  hours 
following  identification  of  the  release. 

Violation:  Minor. 

Corrective  Action:  Report  undesirable 
event  to  the  authorized  officer. 

Normal  Abatement  Period:  24  hours 
— subsequent  violations  may  result  in 
assessments  for  failure  to  comply  with  a 
written  order  of  the  authorized  officer. 

B.  Public  Protection 

1.  Applicability  Criteria 

For  both  drilling/completion/ 
workover  and  production  operations, 
the  HaS  radius  of  exposure  shall  be 
determined  on  all  wells  and  production 
facilities.  A  Public  Protection  Plan 
(Section  III.B.2.)  shall  be  submitted  and 
special  precautions  taken  when  any  of 
the  following  conditions  apply: 

a.  The  100  ppm  radius  of  exposure  is 
greater  than  50  feet  and  includes  any 
occupied  residence,  school  church, 
park,  school  bus  stop,  place  of  business, 
or  other  areas  where  the  public  could 
reasonably  be  expected  to  frequent; 

b.  The  500  ppm  radius  of  exposure  is 
greater  than  50  feet  and  includes  any 
part  of  a  Federal.  State.  County,  or 
municipal  road  or  highway  owned  and 
principally  maintained  for  public  use:  or 

c.  The  100  ppm  radius  of  exposure  is 
equal  to  or  greater  than  3,000  feet  where 
facilities  or  roads  are  maintained  for 
direct  public  access. 

Additional  specific  requirements  for 
drilling/completion/workover  or 
producing  operations  are  described  in 
sections  III.C.  and  III.D.  of  this  Order, 
respectively. 

2.  Public  Protection  Plan 

a.  Plan  Submission/Implementation/ 
Availability— \.  A  Public  Protection  Plan 
providing  details  of  actions  to  alert  and 
protect  the  public  in  the  event  of  a 
potentially  hazardous  release  of  HaS  or 
SO2  shall  be  submitted  to  the  authorized 
officer  as  required  by  Section  III.A.l.  for 
drilling  or  by  section  III.A.2.a.  for 
producing  operations  when  the 
applicability  criteria  established  in 
section  III.B.l.  of  this  Order  are  met.  For 
production,  one  plan  may  be  submitted 
for  each  well,  lease,  commimitization 
agreement,  unit,  or  field,  at  the 
operator's  discretion.  The  Public 
ft-otection  Plan  shall  be  maintained  and 
updated,  in  accordance  with  section 
III.A.3.a. 

ii.  The  public  Protection  Plan  shall  be 
activated  immediately  upon  detection  of 
release  of  a  potentially  hazardous 
volume  of  HaS  or  SOa. 


Violation:  Major 

Corrective  Action:  Immediate 
implementation  of  the  public  protection 
plan. 

Normal  Abatement  Period:  Prompt 
correction  required. 

iii.  A  copy  of  the  Public  Protection 
Plan  shall  be  available  at  the  drilling/ 
completion  site  for  such  wells  and  at  the 
facility,  field  office,  or  with  the  pumper, 
as  appropriate,  for  producing  wells, 
facilities,  and  during  workover 
operations. 

Violation:  Minor. 

Corrective  Action:  Make  copy  of  Plan 
available. 

Normal  Abatement  Period  24  hoars 
(drilling/completion),  5  to  7  days 
(production/ workovers). 

b  Plan  Content,  i.  The  details  of  the 
Public  Protection  Plan  may  vary 
according  to  the  site  specific 
characteristics  (concentration,  volume, 
terrain,  etc.)  expected  to  be  encountered 
and  the  number  and  proximity  of  the 
population  potentially  at  risk.  In  the 
areas  of  high  population  density  or  in 
other  special  cases,  the  authorized 
officer  may  require  more  stringent  plans 
to  be  developed.  These  may  include 
public  education  seminars,  mass  alert 
systems,  and  use  of  sirens,  telephone, 
radio,  and  television  depending  on  the 
number  of  people  at  risk  and  their 
location  with  respect  to  the  well  site. 

ii.  The  Public  Protection  Plan  shall 
include: 

(a)  The  responsibilities  and  duties  of 
key  personnel,  and  instructions  for 
alerting  the  public  and  requesting 
assistance: 

(b)  A  list  of  names  and  telephone 
numbers  of  residents  and  individuals 
responsible  for  the  safety  of  occupants 
of  buildings  within  the  area  of  exposure 
(e.g.  school  principals,  building 
managers,  etc.).  The  operator  shall 
ensiu%  that  those  who  are  at  the  greatest 
risk  are  notified  first.  The  plan  shall 
define  when  and  how  people  are  to  be 
notified  in  case  of  an  HaS  emergency. 
Where  a  well  is  near  a  residential  area, 
there  shall  be  prescribed  procedures  for 
alerting  nearby  residents  when  well 
control  problems  become  critical,  but 
before  an  actual  release  of  HiS  takes 
place: 

(c)  A  telephone  call  list  (including 
telephone  numbers)  for  requesting 
assistance  from  law  enforcement,  fire 
-department,  and  medical  personnel  and 
Federal  and  State  regulatory  agencies, 
as  required.  Necessary  information  to  be 
communicated  and  the  emergency 
responses  that  may  be  required  shall  be 
listed.  This  information  shall  be  based 
on  previous  contacts  with  these 
organizations; 
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(d)  A  legible  100  ppm  (or  3,000  feet,  if 
conditions  unknown)  radius  plat  of  all 
private  and  public  dwellings,  schools, 
roads,  recreational  areas,  and  other 
areas  where  the  public  might  reasonably 
be  expected  to  frequent; 

(e)  Advance  briefings  of  the  people 
identified  in  section  lIl.B.2.b.i.(b.). 
including: 

—Hazards  of  H^S  and  SOj; 

— Necessity  for  an  emergency  action 

plan; 
— Possible  sources  of  HiS  and  SOa; 
— Instructions  for  reporting  a  leak  to  the 

operator 
— The  manner  in  which  the  public  shall 

be  notified  of  an  emergency;  and 
— Steps  to  be  taken  in  case  of  an 

emergency,  including  evacuation  of 

any  people  or  things  that  may  be 

endangered; 

(f)  Guidelines  for  the  ignition  of  the 
FljS-bearing  gas.  The  Plan  shall 
designate  the  title  or  position  of  the 
per8on(s)  who  has  the  authority  to  ignite 
the  escaping  gas  and  define  when,  how, 
and  by  whom  the  gas  is  to  be  ignited; 

(g)  Additional  measures  necessary 
following  the  release  of  HjS  until  the 
release  is  contained  as  follows: 

— Monitoring  of  HtS  levels  and  wind 
direction  in  the  affected  area; 

—Maintenance  of  site  security  and 
access  control; 

— Communication  of  status  of  well 
control:  and 

— Other  necessary  measures  as  required 
by  the  authorized  officer  and 
(h)  For  production  facilities,  a 

description  of  the  detection  8ystem(s) 

utilized  to  determine  the  concentration 

of  HiS  released. 

C.  Drilling/Completion/Workover 
Requirements 

1.  General 

a.  A  copy  of  the  HjS  Drilling 
Operations  Plan  shall  be  available  at  the 
well  site  when  this  Order  becomes 
effective. 

Violation:  Minor. 

Corrective  Action:  Make  copy  of  Plan 
available. 
Normal  Abatement  Period:  24  hours. 

b.  Initial  HiS  training  shall  be 
completed  and  all  H2S  related  safety 
equipment  shall  be  installed,  tested,  and 
operational  when  drilling  reaches  a 
depth  of  500  feet  above,  or  3  days  prior 
to  penetrating  (whichever  comes  first) 
the  first  zone  containing  or  reasonably 
expected  to  contain  H2S.  A  specific  HsS 
operations  plan  for  completion  and 
workover  operations  will  not  be 
required  for  approval.  For  completion 
and  workover  operations,  all  required 
equipment  and  warning  systems  shall  be 


operational  and  training  completed  prior 
to  commencing  operations. 

Violation:  Major. 

Corrective  Action:  Implement  HjS 
operational  requirements,  such  as 
completion  of  training  and/or 
installation,  repair,  or  replacement  of 
equipment,  as  necessary. 

Normal  Abatement  Period:  Prompt 
correction  required. 

c.  If  PbS  was  not  anticipated  at  the 
time  the  APD  was  approved,  but  is 
encountered  in  excess  of  100  ppm.  the 
following  measures  shall  be  taken: 

(i)  the  operator  shall  immediately 
ensure  control  of  the  well,  suspend 
drilling  ahead  operations  (unless 
detrimental  to  well  control),  and  obtain 
materials  and  safety  equipment  to  bring 
the  operations  into  compliance  with  the 
applicable  provisions  of  this  Order. 

Violation:  Major. 

Corrective  Action:  Implement  HaS 
operational  requirements,  as  applicable. 

Normal  Abatement  Period:  Prompt 
correction  required. 

ii.  The  operator  shall  notify  the 
authorized  o^icer  of  the  event  and  the 
mitigating  steps  that  have  or  are  being 
taken  as  soon  as  possible,  but  no  later 
than  the  next  business  day.  If  said 
notification  is  subsequent  to  actual 
resumption  of  drilling  operations,  the 
operator  shall  notify  the  authorized 
officer  of  the  date  that  drilling  was 
resumed  no  later  than  the  next  business 
day. 

Violation:  Minor. 

Corrective  Action:  Notify  authorized 
officer. 

Normal  Abatement  Period:  24  hours. 

iii.  It  is  the  operator's  responsibility  to 
ensure  that  the  applicable  requirements 
of  this  Order  have  been  met  prior  to  the 
resumption  of  drilling  ahead  operations. 
Drilling  ahead  operations  will  not  be 
suspended  pending  receipt  of  a  written 
H2S  Drilling  Operations  Plan(s]  and,  if 
necessary.  Public  Protection  Plan(s) 
provided  that  complete  copies  of  the 
applicable  Plan(s)  are  filed  with  the 
authorized  officer  for  approval  within  5 
working  days  following  resumption  of 
drilling  ahead  operations. 

Violation:  Minor. 

Corrective  Action:  Submit  plans  to 
authorized  officer. 

Normal  Abatement  Period:  5  days. 

2.  Locations. 

a.  Where  practical,  2  roads  shall  be 
established,  1  at  each  end  of  the 
location,  or  as  dictated  by  prevailing 
winds  and  terrain.  If  an  alternate  road  is 
not  practical,  a  clearly  marked  footpath 
shall  be  provided  to  a  safe  area.  The 
purpose  of  such  an  alternate  escape 
route  is  only  to  provide  a  means  of  ' 
egress  to  a  safe  area. 


Violation:  Major. 
Corrective  Action:  Designate  or 
establish  an  alternate  escape  route. 
Normal  Abatement  Period:  24  hours. 

b.  The  alternate  escape  route  shall  be 
kept  passable  at  all  times. 

Violation:  Major. 

Corrective  Action:  Make  alternate 
escape  route  passable. 
Normal  Abatement  Period:  24  hours. 

c.  For  workovers,  a  secondary  means 
of  egress  shall  be  designated. 

Violation:  Minor. 
Corrective  Action:  Designate 
secondary  means  of  egress. 
Normal  Abatement  Period:  24  hours. 

3.  Personnel  Protection 

a.  Training  Program.  The  operator 
shall  certify  at  the  time  the  APD  or 
Sundry  Notice  is  submitted  that  all 
personnel  who  will  be  working  at  the 
wellsite  will  be  properly  trained  in  H2S 
drilling  and  contingency  procedures  in 
accordance  with  the  general  training 
requirements  outlined  in  the  American 
Petroleum  Institute's  (API) 
Recommended  Practice  (RP)  49  (April 
15,  1987  or  subsequent  editions)  for  Safe 
Drilling  of  Wells  Containing  Hydrogen 
Sulfide,  Section  2.  The  operator  also 
shall  certify  that  the  training  will  be 
accomplished  prior  to  a  well  coming 
under  the  terms  of  this  Order  (i.e.,  3 
days  or  500  feet  of  known  or  probable 
HjS  zone).  In  addition  to  the 
requirements  of  API-RP49,  a  minimum 
of  an  initial  training  session  and  weekly 
H2S  and  well  control  drills  for  all 
personnel  in  each  working  crew  shall  be 
conducted.  The  initial  training  session 
for  each  well  shall  include  a  review  of 
the  site  specific  Drilling  Operations  Plan 
and,  if  applicable,  the  Public  Jh-otection 
Plan. 

Violation:  Major. 

Corrective  Action:  Train  all  personnel 
and  conduct  drills. 

Normal  Abatement  Period:  Prompt 
correction  required. 

i.  All  training  sessions  and  drills  shall 
be  recorded  on  the  driller's  log  or  its 
equivalent. 

Violation:  Minor. 

Corrective  Action:  Record  on  driller's 
log  or  equivalent. 

Normal  Abatement  Period:  24  hours. 

ii.  For  drilling/completion/workover 
wells,  at  least  2  briefing  areas  shall  be 
designated  for  assembly  of  personnel 
during  emergency  conditions,  located  a 
minimum  of  150  feet  from  the  well  bore 
and  1  of  the  briefing  areas  shall  be 
upwind  of  the  well  at  all  times.  The 
briefing  area  located  most  normally 
upwind  shall  be  designated  as  the 
"Primary  Briefing  Area." 

Violation:  Major. 


Corrective  Action:  Designate  briefing 
areas. 

Normal  Abatement  Period:  2A  hours. 

iii.  One  person  (by  job  title)  shall  be 
designated  and  identified  to  all  on-site 
personnel  as  the  person  primarily 
responsible  for  the  overall  operation  of 
the  on-site  safety  and  training  programs. 

Violation:  Major. 

Corrective  Action:  Designate  safety 
responsibilities. 

Normal  Abatement  Period:  24  hours. 

b.  Protective  Equipment,  i.  The 
operator  shall  ensure  that  a  proper 
respiratory  protection  equipment 
program  is  implemented,  in  accordance 
with  the  American  National  Standards 
Institute  (ANSI)  Standard  Z.88.2-1980 
"Practices  for  Respiratory  Protection. " 
Proper  protective  breathing  apparatus 
shall  be  readily  accessible  to  all 
essential  personnel  on  a  drilling/ 
completion/workovcr  site.  Said 
equipment  shall  be  provided  for  both 
escape  and  working  in  the  H2S 
environment  to  maintain  or  regain 
control  of  the  well.  For  working 
equipment  those  essential  personnel 
shall  be  able  to  obtain  a  continuous  seal 
to  the  face  with  the  equipment.  The 
operator  shall  ensure  that  service 
companies  have  the  proper  respiratory 
protection  equipment  when  called  to  the 
location.  Lightweight,  escape-type,  self- 
contained  breathing  apparatus  with  a 
minimum,  of  5  minute  rated  supply  shall 
be  readily  accessible  at  a  location  for 
the  derrickman  and  at  any  other 
location(s)  where  escape  from  an  HaS 
contaminated  atmosphere  would  be 
difficult. 

Violation:  Major. 

Corrective  Action:  Implement  plan  or 
acquire,  repair,  or  replace  equipment,  as 
necessary. 

Normal  Abatement  Period:  Prompt 
correction  required. 

ii.  Storage  and  maintenance  of 
protective  breathing  apparatus  shall  be 
planned  to  ensure  that  at  least  1 
working  apparatus  per  person  is  readily 
available  for  all  essential  personnel. 

Violation:  Major. 

Corrective  Action:  Acquire  or 
rearrange  equipment,  as  necessary. 

Normal  Abatement  Period:  Prompt 
correction  required. 

iii.  The  following  additional  safety 
equipment  shall  be  available  for  use: 

(a)  Effective  means  of  communication 
when  using  protective  breathing 
apparatus; 

(b)  Flare  gun  and  flares  to  ignite  the 
well; 

(c)  Telephone,  radio,  mobile  phone,  or 
any  other  device  that  provides 
communication  from  a  safe  area  at  the 
rig  location,  where  practical. 

Violation:  Major. 


Corrective  Action:  Acquire,  repair,  or 
replace  equipment. 
Normal  Abatement  Period:  24  hours, 
c.  HfS  Detection  and  Monitoring 
Equipment,  i.  Each  drilling/completion 
site  shall  have  an  H2S  detection  and 
monitoring  system  that  automatically 
activates  visible  and  audible  alarms 
when  the  ambient  air  concentration  H2S 
reaches  the  threshold  limits  of  10  and  15 
ppm  in  air,  respectively.  The  sensors 
shall  have  a  rapid  response  time  and  be 
capable  of  sensing  a  minimum  of  10  ppm 
of  H2S  in  ambient  air,  with  at  least  3 
sensing  points  located  at  the  shale 
shaker,  rig  floor,  and  bell  nipfile  for  a 
drilling  site  and  the  cellar,  rig  floor,  and 
circulating  tanks  or  shale  shaker  for  a 
completion  site.  The  detection  system 
shall  be  installed,  tested,  and 
maintained  in  accordance  with  the 
manufacturer's  recommendations. 
Violation:  Major. 

Corrective  Action:  Install,  repair,  or 
replace  equipment,  as  necessary. 

Normal  Abatement  Period:  Prompt 
correction  required. 

ii.  All  tests  of  the  H2S  monitoring 
system  shall  be  recorded  on  the  driller's 
log  or  its  equivalent. 
Violation:  Minor. 

Corrective  Action:  Record  on  driller's 
log  or  equivalent. 
Normal  Abatement  Period:  24  hours, 
iii.  For  workover  operations.  1 
operational  sensing  point  shall  be 
located  as  close  to  the  wellbore  as 
practical.  Additional  sensing  points  may 
be  necessary  for  large  and/or  long-term 
operations. 

Violation:  Major. 

Corrective  Action:  Install,  repair,  or 
replace  equipment,  as  necessary. 

Normal  Abatement  Period:  Prompt 
correction  required. 

d.  Visible  Warning  System,  i. 
Equipment  to  indicate  wind  direction  at 
all  times  shall  be  installed  prior  to 
drilling  at  prominent  locations  and  shall 
be  visible  at  all  times  during  drilling 
operations.  At  least  2  such  wind 
direction  indicators  (i.e.,  windsocks, 
windvanes,  pennants  with  tailstreamers. 
etc.)  shall  be  located  at  separate 
elevations  (i.e.,  near  ground  level,  rig 
floor,  and/or  treetop  height).  At  least  1 
wind  direction  indicator  shall  be  clearly 
visible  from  all  principal  working  areas 
at  all  times  so  that  wind  direction  can 
be  easily  determined.  For  completion/ 
workover  operations,  1  wind  direction 
indicator  shall  suffice,  provided  it  is 
visible  from  all  principal  working  areas 
on  the  location.  In  addition,  a  wind 
direction  indicator  at  each.of  the  2 
briefing  areas  shall  be  provided  if  the 
wind  direction  indicator(s)  previously 
required  in  this  paragraph  are  not 
visible  from  the  briefing  areas. 


Violation:  Minor. 

Corrective  Action:  Install,  repair, 
move,  or  replace  wind  direction 
indicator(s).  as  necessary. 

Normal  Abatement  Period:  24  hours. 

ii.  At  any  time  when  the  terms  of  this 
Order  are  in  effect,  operational  caution 
or  danger  sign(s]  shall  be  displayed 
along  all  controlled  accesses  to  the  site. 

Violation:  Major. 

Corrective  Action:  Erect  appropriate 
signs. 

Normal  Abatement  Period:  24  hours. 

iii.  Each  sign  shall  be  painted  a  high- 
visibility  red,  black  and  white,  or  yellow 
with  black  lettering. 

Violation:  Minor. 

Corrective  Action:  Replace  or  alter 
sign,  as  necessary. 

Normal  Abatement  Period:  5  to  20 
days. 

iv.  The  signs  shall  be  legible  and  large 
enough  to  be  read  by  all  persons 
entering  the  wellsite  and  be  placed  a 
safe  distance  (200-300  feet)  from  the 
wellsite. 

Violation:  Major. 

Corrective  Action:  Replace,  alter,  or 
move  sign,  as  necessary. 

Normal  Abatement  Period:  24  hours. 

v.  The  sign(s)  shall  read: 

DANGER— POISON  GAS- 
HYDROGEN  SULFIDE 

and  in  smaller  lettering: 

Do  Not  Approach  If  Red  Flag  is  Flying 

or  equivalent  language  if  approved  by 
the  authorized  officer. 

Where  appropriate,  bilingual  or 
multilingual  danger  sign(s)  shall  be  used. 

Violation:  Minor. 

Corrective  Action:  Alter  sign(s)  as 
necessary. 

Normal  Abatement  Period:  5  to  20 
days. 

vi.  All  sign(s)  and,  when  appropriate, 
nag(s)  shall  be  visible  to  all  personnel 
approaching  the  location  under  normal 
lighting  and  weather  conditions. 

Violation:  Major. 

Corrective  Action:  Erect  or  move 
sign(s)  and/or  flagts).  as  necessary. 

Normal  Abatement  Period:  24  hours 

vii.  When  H2S  is  detected  in  excess  of 
10  ppm  at  any  detection  point,  red  flags 
shall  be  displayed,  all  non-essential 
personnel  shall  be  moved  to  a  safe  area, 
and  essential  personnel  (i.e.,  those 
necessary  to  maintain  control  of  the 
well)  shall  wear  protective  breathing 
apparatus. 

Violation:  Major. 

Corrective  Action:  Display  red  flag, 
move  non-essential  personnel  to  a  safe 
area,  and  mask-up  essential  personnel. 

Normal  Abatement  Period:  Prompt 
correction  required. 


21086 


Federal  Register  /  Vol.  54.  No.  93  /  Tuesday.  May  16.  1989  /  Proposed  Rules 


4.  Operating  Procedares  and  Equipment 

a.  General  Operations.  Drilling/ 
completion/workover  operations  in  HsS 
areas  shall  be  subject  to  the  following 
requirements: 

i.  If  HaS-bearing  zones  in  excess  of  100 
ppm  are  encountered  while  drilling  with 
air,  gas,  mist,  other  non-mud  circulating 
mediums  or  aerated  mud.  the  well  shall 
be  killed  with  a  water  or  oil-based  mud 
and  mud  shall  be  used  thereafter  as  the 
circulating  medium  for  continued 
drilling. 

Violation:  Major. 
Corrective  Action:  Convert  to 
appropriate  fluid  medium. 

Normal  Abatement  Period:  Prompt 
correction  required. 

ii.  A  flare  bystem  shall  be  designed 
and  installed  to  safely  gather  and  bum 
HaS-bearing  gas. 
Violation.  Major. 
Corrective  Action:  Install  flare 
system. 

Normal  Abatement  Period:  Prompt 
correction  required. 

iii  Flare  lines  shall  be  located  as  far 
from  the  operating  site  as  feasible  and  in 
a  manner  to  compensate  for  wind 
changes.  The  flare  line{s)  mouth(s)  shall 
be  located  not  less  than  150  feet  from 
the  wellbore  unless  otherwise  approved 
by  the  authorized  officer.  Flare  lines 
shall  be  straight  unless  targeted  with 
running  tees. 
Violation:  Minor. 

Corrective  Action:  Adjust  flare  linefs) 
as  necessary. 
Normal  Abatement  Period:  24  hours, 
iv.  The  flare  system  shall  be  equipped 
with  a  suitable  and  safe  means  of 
ignition. 
Violation:  Major. 

Corrective  Action:  Install,  repair,  or 
replace  equipment,  as  necessary. 
Normal  Abatement  Period:  24  hours. 
V.  Where  noncombustible  gas  is  to  be 
flared,  the  system  shall  be  provided 
supplemental  fuel  to  maintain  ignition. 
Violation:  Major. 
Corrective  Action:  Acquire 
supplemental  fuel. 
Normal  Abatement  Period:  24  hours, 
vi.  At  any  wellsite  where  SO2  may  be 
released  as  a  result  of  flaring  of  H^S 
during  drilling,  completion,  or  workover 
operations,  the  operator  shall  make  SOa 
portable  detection  equipment  available 
for  checking  the  SOi  level  in  the  flare 
impact  area  (2  ppm  or  greater  of  SOz). 
Violation:  Minor. 

Corrective  Action:  Acquire,  repair,  or 
replace  equipment  as  necessary. 

Normal  Abatement  Period:  24  hours  to 
3  days. 

vii.  If  the  impact  area  reaches  a 
sustained  ambient  threshold  level  of  2 
ppm  or  greater  of  SO3  in  air  and 


includes  any  occupied  residence,  school, 
church,  park,  or  place  of  business,  or 
other  area  where  the  public  could 
reasonably  be  expected  to  frequent,  the 
Public  Protection  Plan  shall  be 
implemented. 
Violation:  Major. 
Corrective  Action:  Contain  SOt 
release  and/or  implement  Public 
Protection  Plan. 

Normal  Abatement  Period:  Prompt 
correction  required. 

viii.  A  remote  controlled  choke  shall 
be  installed  for  all  HiS  drilling  and. 
where  feasible,  for  completion 
operations.  A  remote  controlled  valve 
may  be  used  in  lieu  of  this  requirement 
for  completion  operations. 
Violation:  Major. 

Corrective  Action:  Install,  repair,  or 
replace  equipment,  as  necessary. 

Normal  Abatement  Period:  Prompt 
correction  required. 

ix.  Mud-gas  separators  and  rotating 
heads  shall  be  installed  and  operable  for 
all  exploratory  wells. 
Violation:  Major. 

Corrective  Action:  Install,  repair,  or 
replace  equipment,  as  necessary. 

Normal  Abatement  Period:  Prompt 
correction  required. 

b.  Mud  Program,  i.  A  pH  of  10  or 
above  in  a  fresh  water-base  mud  system 
shall  be  maintained  to  control  corrosion 
and  prevent  sulfide  embrittlement. 
unless  other  formation  conditions  justify 
a  lesser  pH  level. 
Violation:  Major. 
Corrective  Action:  Adjust  pH. 
Normal  Abatement  Period:  Prompt 
correction  required. 

ii.  Drilling  mud  containing  HjS  gas 
shall  be  degassed  in  accordance  with 
API's  RP-49,  S  5.14,  at  an  optimum 
location  for  the  rig  configuration.  These 
gases  shall  be  piped  into  the  flare 
system. 

Violation:  Major. 

Corrective  Action:  Install,  repair,  or 
replace  equipment,  as  necessary. 
Normal  Abatement  Period:  2A  hours, 
iii.  Sufficient  quantities  of  mud 
additives  shall  be  maintained  on 
location  to  scavenge  and/or  neutralize 
H2S  where  formation  pressures  are 
unknown. 

Violation:  Major. 

Corrective  Action:  Obtain  proper  mud 
additives. 
Normal  Abatement  Period:  24  hours. 
c.  Metallurgical  Equipment.  All 
equipment  that  has  the  potential  to  be, 
exposed  to  H2S  shall  be  suitable  for  HiS 
service.  Equipment  which  shall  meet 
these  metallurgical  standards  include 
the  drill  string,  casing,  wellhead, 
blowout  preventer  assembly,  casing 
head  and  spool,  rotating  head,  kill  lines, 
choke,  choke  manifold  and  lines,  valves. 


mud-gas  separators,  drill-stem  test  tools, 
test  units,  tubing,  flanges,  and  other 
related  equipment. 

To  prevent  stress,  corrosion,  cracking, 
and/or  H2S  embrittlement,  the 
equipment  shall  be  constructed  of 
material  whose  metallui^gical  properties 
are  chosen  with  consideration  for  both 
an  HjS  working  environment  and  the 
anticipated  stresses.  The  metallurgical 
properties  of  the  materials  used  shall 
conform  to  National  Association  of 
Corrosion  Engineers  (NACE]  Standard 
MR-01-75,  Material  Requirement, 
Sulfide  Stress  Cracking  Resistant 
Metallic  Material  for  Oil  Field 
Equipment.  These  metallurgical 
properties  include  the  grade  of  steel,  the 
processing  method  (rolled,  normalized, 
tempered,  and/or  quenched),  and  the 
resulting  strength  properties.  The 
working  environment  considerations 
include  the  H2S  concentration,  the  well 
fluid  pH,  and  the  wellbore  pressures  and 
temperatures.  Elastomers,  packing,  and 
similar  inner  parts  exposed  to  HiS  shall 
be  resistant  at  the  maximum  anticipated 
temperature  of  exposure.  The 
manufacturer's  verification  of  design  for 
use  in  an  H2S  environment  shall  be 
su^icient  verification  of  suitable  serA'ice 
in  accordance  with  this  Order. 
Violation:  Major. 

Corrective  Action:  Install,  repair,  or 
replace  appropriate  equipment,  as 
neci^ssary. 

Normal  Abatement  Period:  Prompt 
correction  required. 

d.  Well  Testing  in  an  HiS 
Environment.  Testinj'  shall  be  performed 
with  a  minimum  number  of  personnel  in 
the  immediate  vicinity  which  are 
necessary  to  safely  and  adequately 
operate  the  test  equipn.ent.  Except  with 
prior  approval  by  the  authorized  officer, 
the  drill-stem  testing  of  H»S  zones  shall 
be  conducted  only  during  daylight  hours 
and  formation  fluids  shall  not  be  flowed 
to  the  surface  (closed  chamber  only). 
Violation:  Major. 

Corrective  Action:  Terminate  the  well 
test. 

Normal  Abatement  Period:  Prompt 
correction  required. 

D.  Production  Requirements 

1.  Genera! 

a.  All  existing  production  facilities 
which  do  not  currently  meet  the 
requirements  and  minimum  standards 
set  forth  in  this  section  shall  be  brought 
into  conformance  within  1  year  after  the 
effective  date  of  this  Order. 

Violation:  Minor. 

Corrective  Action:  Bring  facility  into 
compliance. 

Normal  Abatement  Period:  60  days. 
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b.  Production  facilities  constructed 
after  the  effective  date  of  this  Order 
shall  be  designed,  constructed,  and 
operated  to  meet  the  requirements  and 
minimum  standards  set  forth  in  this 
section.  Any  variations  from  the 
standards  or  established  time  frames 
shall  be  approved  by  the  authorized 
officer  in  accordance  with  the 
provisions  of  section  IV.  of  this  Order. 
Except  for  storage  tanks,  a 
determination  of  the  radius  of  exposure 
for  all  production  facilities  shall  be 
made  in  the  manner  prescribed  in 
section  II.Q.  of  this  Order. 

Violation:  Minor. 

Corrective  Action:  Bring  facility  into 
compliance. 

Normal  Abatement  Period:  60  days. 

2.  Storage  Tanks. 

Storage  tanks  containing  produced 
fluids  and  utilized  as  part  of  a 
production  operation  and  operated  at  or 
near  atmospheric  pressure,  where  the 
vapor  accumulation  has  an  H2S 
concentration  in  excess  of  500  ppm  in 
the  tank,  shall  be  subject  to  the 
following: 

a.  No  determination  of  a  radius  of 
exposure  need  be  made  for  storage 
tanks. 

b.  All  stairs/ladders  leading  to  the  top 
of  storage  tanks  shall  be  chained  and/or 
marked  to  restrict  entry.  For  any  storage 
tank(s)  which  require  fencing  (Section 
IIl.D.2.f.),  a  danger  sign  posted  at  the 
locked  gatejs)  shall  suffice  in  lieu  of  this 
requirement. 

Violation:  Minor. 

Corrective  Action:  Chain  or  mark 
stair(s)/ladder(s)  or  post  sign,  as 
necessary. 

Normal  Abatement  Period:  5  to  20 
days. 

c.  A  danger  sign  shall  be  posted  on  the 
storage  tank(s)  or  within  50  feet  of  the 
facility  to  alert  the  public  of  the 
potential  HvS  danger.  For  any  storage 
tank[s)  whicti  require  fencing  (section 
III.D.2.f.|,  a  danger  sign  posted  at  the 
locked  gatelb)  shall  suffice  in  lieu  of  this 
requirement. 

Violation:  Minor. 

Corrective  Action:  Post  or  move 
sign(s),  as  necessary. 

Normal  Abatement  Period:  5  to  20 
days. 

d.  The  sign(s)  shall  be  painted  in  high- 
visibility  red,  black,  and  white.  The 
sign(s)  shall  read: 

DANCER— POISON  GAS-HYDROGEN 
SULFIDE 

or  equivalent  language  if  approved  by 
the  authorized  officer.  Where 
appropriate,  bilingual  or  multilingual 
warning  signs  shall  be  used. 
Vipi  ition:  Minor. 


Corrective  Action:  Post,  move, 
replace,  cr  alter  sign{s),  as  necessary. 

Normal  Abatement  Period:  20  to  40 
days. 

e.  At  least  1  permanent  wind  direction 
indicator  shall  be  installed  so  that  wind 
direction  can  be  easily  determined  at 
the  facility  or  location. 

Violation:  Minor. 

Corrective  Action:  Install,  repair,  or 
replace  wind  direction  indicator,  as 
necessary. 

Normal  Abatement  Period:  20  to  40 
days. 

f.  A  minimufi  5-foot  chain-link.  5- 
strand  barbed  wire,  or  comparable  type 
fence  and  locked  gate(s)  that  restrict(s) 
public  access  shall  be  required  when 
storage  tanks  are  located  within  1/4 
mile  of  or  contained  inside  a  city  or 
incorporated  limits  of  a  town  or  within 
1/4  mile  of  an  occupied  residence, 
school,  church,  park,  playground,  school 
bus  stop,  place  of  business,  or  where  the 
public  could  reasonably  be  expected  to 
frequent. 

Violation:  Minor. 

Corrective  Action:  Install,  repair,  or 
replace  fence  and/or  lock  gate(3),  as 
necessary. 

Normal  Abatement  Period:  20  to  40 
days. 

3.  Production  Facilities 

Production  facihties  containing  100 
ppm  or  more  of  H2S  in  the  gas  stream 
shall  be  subject  to  the  following: 

a.  Danger  signs  as  specified  in  section 
III.D.2.d.  of  this  Order  shall  be  posted  on 
or  within  50  feet  of  each  production 
facility  to  alert  the  public  of  the 
potential  FtS  danger.  In  the  event  the 
storage  tanks  and  production  facilities 
are  located  at  the  same  site,  1  such 
danger  sign  shall  suffice.  Further,  for 
any  facilities  which  require  fencing 
(section  III.D.2.f.).  1  such  danger  sign  at 
the  locked  gate(s)  shall  suffice  in  lieu  of 
this  requirement. 

Violation:  Minor. 

Corrective  Action:  Post,  move,  or  alter 
sign(s),  as  necessary. 

Normal  Abatement  Period:  5  to  20 
days. 

b.  Danger  signs,  as  specified  in  section 
III.D.2.d.  of  this  Order,  shall  be  required 
for  well  flowlines  and  lease  gathering 
lines  that  carry  H2S  gas.  Placement  shall 
be  where  said  lines  cross  public  or  lease 
roads.  The  signs  shall  be  legible  and 
shall  contain  sufficient  additional 
information  to  permit  a  determination  of 
the  owner  of  the  line. 

Violation:  Minor. 

Corrective  Action:  Post,  move,  or  alter 
sign(s].  as  necessary. 

Normal  Abatement  Period:  5  to  20 
days. 


c.  Fencing,  as  specified  in  section 
III.D.2.f.,  shall  be  required  when 
production  facilities  are  located  within 
•A  mile  of  or  contained  inside  a  city  or 
incorporated  limits  of  a  town  or  within 
V4  mile  of  an  occupied  residence,  school, 
church,  park,  playground,  school  bus 
stop,  place  of  business,  or  other  area 
where  the  public  could  reasonably  he 
expected  to  frequent.  Flowlines  are 
exempted  from  this  additional  fencing 
requirement. 

Violation:  Minor. 

Corrective  Action:  Install,  repair,  or 
replace  fence,  and/or  lock  gate(s),  as 
necessary. 

Normal  Abatement  Period:  20  to  40 
days. 

d.  Wind  direction  indicafor(s)  as 
specified  in  section  III.D.2.e.  of  this 
Order  shall  be  required.  In  the  event  the 
storage  tanks  and  production  facilities 
are  located  at  the  same  site,  1  suLh 
indicator  shall  suffice.  Flowlines  are 
exempt  from  this  requirement. 

Violation:  Minor. 

Corrective  Action:  Install,  repair,  or 
replace  wind  direction  indicator(s),  as 
necessary. 

Normal  Abatement  Period:  20  to  40 
days. 

e.  All  wells,  unless  produced  by 
artificial  lift,  shall  possess  a  secondary 
means  of  immediate  well  control 
through  the  use  of  appropriate  christmas 
tree  and/or  downhole  completion 
equipment.  Such  equipment  shall  allow 
downhole  accessibility  (reentry)  under 
pressure  for  permanent  well  control 
operations.  If  the  applicability  criteria 
stated  in  Section  Ill.B.l.  of  this  Order 
are  met,  a  minimum  of  2  master  valves 
shall  be  installed. 

Violation:  Minor. 

Corrective  Action:  Install,  repair,  or 
replace  equipment,  as  necessary. 

Normal  Abatement  Period:  20  to  40 
days. 

f.  All  well  equipment  shall-be  chosen 
with  consideration  for  both  a  HiS 
working  environment  and  anticipated 
stresses.  NACE  Standard  MR-01-75 
shall  be  used  for  metallic  equipment 
selection  and,  if  applicable,  adequate 
protection  by  chemical  inhibition  or 
other  such  method  that  controls  or  limits 
the  corrosive  effects  of  H2S  shall  be 
used. 

Violation:  Minor. 

Corrective  Action:  Install,  repair,  or 
replace  equipment,  as  necessary. 

Normal  Abatement  Period:  20  to  40 
days. 

g.  Where  the  100  ppm  radius  of 
exposure  for  H-S  includes  any  occupied 
residence,  place  of  business,  school,  or 
other  inhabited  structure  or  any  area ^ 
where  the  public  may  reasonably  be 
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expected  to  frequent,  the  operator  shall 
install  automatic  safety  valves  or 
shutdowns  at  the  wellhead. 

Violation:  Minor. 

Corrective  Action:  Inttal),  repair,  or 
replace  equipment,  as  necessary. 

Normai  Abatement  Period:  20  to  40 
days. 

h.  At  any  production  facility  where 
the  ambient  I^S  concentration  is  in 
exceM  of  10  ppm  at  50  feet  from  the 
facility  as  measured  at  ground  level 
under  calm  (1  mph)  conditions,  the 
operator  shall  collect  or  reduce  vapors 
from  the  system,  and  they  shall  be  sold. 
beneficially  used,  reinjected,  or  flared 
provided  terrain  and  conditions  permit. 

Violation:  Major,  if  a  health  or  safety 
problem  to  the  public  is  imminent, 
otherwise  minor. 

Corrective  Action:  Bring  facihty  into 
compliance. 

Normal  Abatement  Period  3  days  for 
major.  30  days  for  minor. 

i.  If  the  ambient  concentration  of  HaS 
or  SOt  from  a  production  facility  which 
is  venting  or  flaring  HjS  or  where  SOs 
exceeds  10  ppm  or  2  ppm,  respectively, 
at  any  of  the  following  locations,  the 
operator  shall  modify  the  facility  as 
specified  by  the  authorized  officer  so 
that  it  does  not  present  a  public  health 
or  safety  hazard.  The  locations  include 
any  occupied  residence,  school,  church, 
park,  playground,  school  bus  stop,  place 
of  business,  or  other  areas  where  the 
public  could  reasonably  be  expected  to 
frequent 

Violation:  Major. 

Corrective  Action:  Repair  facility  to 
bring  into  compliance. 

Normal  Abatement  Period:  Prompt 
correction  required, 

4.  Public  Protection. 

When  conditions  as  deHned  in  section 
III.B.l.  of  this  Order  exist,  a  Public 
Protection  Plan  for  producing  operations 
shall  be  submitted  to  the  authorized 
officer  in  accordance  with  section 
III.B.2.a.  of  this  Order  which  includes 
the  provisions  of  section  ni.B.2.b. 

rv.  Variancet  from  Requiiemaiils 

An  operator  may  request  the 
authorized  officer  to  approve  a  variance 
from  any  of  the  requirements  prescribed 
in  section  III  hereof.  All  such  requests 
shall  be  submitted  in  writing  to  the 
appropriate  authorized  officer  and 
provide  information  as  to  the 
circumstances  which  warrant  approval 
of  the  variance(s)  requested  and  the 
proposed  alternative  methods  by  which 
the  related  requirement(s)  or  minimum 
standardfs)  are  to  be  satisfied.  The 
authorized  officer,  after  considering  all 
relevant  factors,  may  approve  the 
requested  variance(s)  if  it  is  determined 
that  the  proposed  altemativefs)  meets  or 


exceeds  the  objectives  of  the  applicable 
requirement(s)  or  minimum  standard(s}. 

Attachments 

Sections  from  43  CFR  Subparts  3163 
and  7165  (Not  included  with  Federal 
Register  publication). 

[FR  Doc.  89-11614  Filed  5-15-e9: 8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  19-46;  DA  8»-463) 

FM  Broadcast  Service;  PoHdca  to 
Encourage  Interference  Reduction 
Between  AM  Broatteast  Stations 

aoency:  Federal  Communications 

Commission. 

ACnOH:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  The  Commission  grants  a 
motion  for  extension  of  time  to  file 
comments  on  a  pending  proposal  to 
develop  a  formal  procedure  by  which 
AM  broadcast  station  licensees  may 
reduce  interstation  interference.  The 
extension  was  requested  by  the 
National  Association  of  Broadcasters 
("NAB")  and  is  necessary  to  allow  NAB 
and  other  interested  parties  additional 
time  for  discussion  and  preparation  of 
formal  comments. 

DATES:  Comments  must  be  filed  on  or 
before  )une  7, 1968  and  replies  must  be 
filed  on  or  before  )une  30, 1989. 
AOORCSS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FUKTNCR  INFORMATION  CONTACT: 

B.C.  "Jay"  Jackson,  Jr.,  Mass  Media 
Bureau,  (202)  632-9660. 
SUPPLBNEirTARV  INFORMATION: 

Following  is  a  synopsis  of  the 
Commission's  Order  Granting  Motion 
for  Extension  of  Time  for  Filing 
Comments  in  MM  IXicket  No.  89-46. 
adopted  April  25, 1989  and  released 
April  2, 1989.  The  full  text  of  the  action 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  Northwest,  Washington,  DC.  The 
complete  text  of  this  action  may  also  be 
purchased  from  the  Commission's  copy 
contractors.  International  Transcription 
Services,  (202)  857-3800,  2100  M  Street. 
NW..  Suite  140,  Washington,  DC  20037. 
On  March  17, 1989,  the  Commission 
released  a  Notice  of  Proposed  Rule 
Making  (Notice/  in  the  captioned  matter 
(54  FR  11972,  March  23, 1989).  In  this 
Notice,  public  comment  is  invited  on  a 
proposed  formal  procedure  by  which 


AM  licensees  may  reduce  interstation 
interference,  and  on  certain  changes  in 
the  AM  processing  rules  that  would 
facilitate  such  a  procedure.  Comments 
on  the  proposals  were  to  be  Hied  on  or 
before  May  8, 1989,  and  replies  on  or 
before  May  23, 1989. 

On  April  2a  1989,  the  National 
Association  of  Broadcasters  ("NAB") 
filed  a  motion  requesting  that  the 
comment  period  be  extended  by  30 
days.  In  support  of  this  request.  NAB 
states  that  an  extension  of  time  would 
allow  it  and  other  parties  to  fully 
evaluate  the  issues  presented  in  the 
Notice.  In  this  connection,  NAB  notes 
that  its  e7th  Annual  Convention  and 
International  Exposition  and  43rd 
Annual  Broadcast  Engineering 
Conference  ("Convention")  is  being  held 
from  April  28  through  May  Z  1989,  and 
that  this  Convention  will  require  the 
full-time  participation  of  its  legal  staff 
between  April  27  and  May  4, 1989.  NAB 
asserts  that  the  May  8, 1989  comment 
deadline  is  inadequate  for  it  to  prepare 
comments  in  this  proceeding.  NAB  also 
argues  that  the  Convention  will  provide 
an  opportunity  for  interested  parties  to 
discuss  the  matters  presented  in  the 
Notice  Allowing  these  parties  additional 
time  to  prepare  comments  after  the 
Convention  will  thus  result  in  providing 
to  the  Commission  a  fuller  record  upon 
which  to  base  a  decision. 

It  is  the  policy  of  the  Commission  that 
extensions  of  time  in  rule  making 
proceedings  shall  not  be  routinely 
granted  (47  CFR  1.46).  However,  in  this 
case  the  extension  appears  to  be 
justified.  The  comments  of  NAB,  which 
represents  a  major  portion  of  the 
broadcast  industry,  will  be  particulaily 
valuable  to  the  Commission  in  reaching 
an  appropriate  technical  decision  in  this 
proceeding.  Allowing  additional  time  for 
decision  among  interested  parties  will 
enhance  the  value  of  their  expected 
filings.  Good  cause  having  been  shown, 
the  requested  30  day  extension  will  be 
granted. 

Accordingly,  //  is  ordered  That  the 
Motion  for  Extension  of  Time  submitted 
by  the  National  Association  of 
Broadcasters  is  granted  and  that  the 
dates  for  filing  comments  and  replies  are 
extended  to  June  7, 1989  and  June  30, 
1989,  respectively.  This  action  is  taken 
pursuant  to  authority  found  in  47  U.S.C. 
4(i)  and  303(r)  and  47  CFR  a204(b),  0.283. 
1.45  and  1.46. 

Federal  Communications  Commission. 

Alex  D.  Felker, 

Chief.  Mass  Media  Bureau. 

(FR  Doc.  89-11629  Hied  5-lS-e9-.  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  mles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  89-071] 

Notice  of  Receipt  of  a  Permit 
Application  for  Release  Into  the 
Environment  of  Genetically 
Engineered  Organisms 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 


ACTION:  Notice. 


SUMMARY:  We  are  advising  the  public 
that  an  application  for  a  permit  to 
release  genetically  engineered 
organisms  into  the  environment  is  being 
reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
application  has  been  submitted  in 
accordance  with  7  CFR  Part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  Petrie,  Document  Control  Officer, 
Biotechnology,  Biologies,  and 
Environmental  Protection, 
Biotechnology  Permit  Unit.  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  847, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-7612. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  Part  340. 
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"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Cenetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  is  Reason  to 
Believe  Are  Plant  Pests."  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  in  the  United  States, 
certain  genetically  ergineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  fi»r 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  liniiied  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  application  to  release 
genetically  engineered  organisms  into 
the  environment: 


AppitcatKxi 
No. 

AppKrant 

[)ate 
received 

Organism 

F-ekJiest 
tocation 

89-097-01 

Iowa  State  University 

04-07-89 

inhMor  II  promotef-Chlorampl>erMcal  acetyl  transferase  gene 

ioma. 

Done  at  Washington,  DC  this  10th  day  of 
May  1989. 

James  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  89-11688  Filed  5-15-89;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  International  Trade 

Administration 
Title:  Special  Access/Special  Regime 

Export  Declaration 
Form  Numbers:  Agency — ITA-370P — 

OMB— 0625-0179 
Type  of  Request:  Revision  of  a  currently 

approved  collection 
Burden:  175.000  respondents;  15,416 

reporting  hours 


Average  Hours  per  Response:  3  to  18 
minutes 

Needs  and  Uses:  The  Special  Access 
and  Special  Regime  Programs  have 
been  established  to  provide  increased 
access  to  the  United  States  market  for 
textile  products  assembled  abroad 
from  fabric  formed  and  cut  in  the 
United  States.  The  information  being 
collected  on  Form  ITA-370P  is  being 
used  by  the  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  and  the  U.S.  Customs  Service 
in  two  ways:  (1)  To  determine 
whether  merchandise  exported  from  a 
participating  Caribbean  country  or 
Mexico  is  properly  certiHed  as 
entitled  to  entry  under  the  Special 
Access  Program  or  the  Special  Regime 

"  and  (2)  to  conduct  audits  to  determine 
whether  U.S.  formed  and  cut  fabric 
was  used  to  produce  the  final  product 

Affected  Public:  Businesses  or  other  for 
profit;  small  businesses  or 
organizations 

Frequencey:  On  occasion 

Respondent 's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Donald  Arbuckle, 
395-7340. 


Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue  NW.. 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Donald  Arbuckle.  OMB  Desk  Officer. 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  May  10. 1989. 
Edward  Nfichals, 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

[FR  Doc.  89-11673  Filed  5-15-89;  8:45  am] 
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Foreign-Trade  Zones  Board 

[Docket  9-89] 

Foreign-Trade  Zone  94 — Laredo, 
Texas;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
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Board)  by  the  City  of  Laredo.  Texas, 
grantee  of  Foreign-Trade  Zone  94. 
requesting  authority  to  expand  the  zone 
to  include  additional  acreage  in  the 
Laredo  area,  within  the  Laredo  Customs 
port  of  entry.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C  81a-«u).  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  April  28, 
1989. 

The  Laredo  zone  was  approved  on 
November  22, 1983  (Board  Order  235, 48 
FR  53737, 11/29/83),  and  presently 
covers  212  acres  at  four  sites  in  the 
Laredo  area.  Sites  1  and  2  (142  acres) 
are  located  on  publicly  owned  property 
at  the  Laredo  International  Airport  (UA 
Site).  Site  3  (20  acres),  owned  by  the 
Texas-Mexican  Railway,  is  located  on 
Highway  359  in  Webb  County.  Site  4  (50 
acres),  owned  by  Killam  Oil  Company 
(Killam  Site),  is  located  at  12800  Old 
Klines  Road  about  two  miles  northwest 
of  the  city  limits.  This  site  was  approved 
es  part  of  a  boundary  modification  in 
May  1968. 

The  grantee  has  requested  authority 
to  expand  the  airport  site  to  include  the 
entire  1,600-acre  airport  complex,  and  to 
expand  Site  4  to  include  the  entire  1.400- 
acre  Killam  tract.  The  authority  is 
requested  subject  to  a  condition  that 
would  limit  the  total  area  eligible  for 
activation  to  500  acres  at  the  LIA  Site 
and  to  550  acres  at  the  Killam  Site. 
Manufacturing  activity  would  require 
further  FTZ  Board  approval  on  a  case- 
by-case  basis. 

The  expansion  is  being  requested  to 
provide  greater  flexibility  in  locating 
prospective  zone  users  at  both  sites  in 
an  effort  to  assist  the  City's  economic 
development  efforts. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  boen  appointed  to  investigate  the 
applic.ition  and  report  to  the  Board.  The 
committee  consists  of:  Dennis  Puccinelli 
(Chairman),  Foreign-Trade  Zones  Staff, 
U.S.  Department  of  Commerce. 
Washi.igton,  DC  20230;  Paul  Rimmer, 
Deputy  Assistant  Regional 
Commissioner,  U.S.  Customs  Service. 
Southwest  Region,  5850  San  Felipe 
Street,  Houston.  Texas  77057-3012;  and 
Colonel  John  E.  Schaufelberger,  District. 
Engineer,  U.S.  Army  Engineer  District 
Fort  Worth,  P.O.  Box  17300,  Forth 
Worth,  Texas  76102-0300. 

Comments  concerning  the  proposed 
expansion  are  invited  in  writing  from 
interested  parties.  They  should  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  July  5, 196a 


A  copy  of  the  application  is  available 

for  public  inspection  at  each  of  the 

following  locations: 

Office  of  the  District  Director.  U.S. 
Customs  Service,  Lincoln  Juarez 
Bridge,  Administration  Building  #2, 
Laredo,  Texas  78044-3130 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce,  14th  and 
Pennsylvania  Avenue  NW.,  Room 
2835,  Washington.  DC  2023a 

Dated:  May  9, 1908. 
John  |.  Da  POnta,  |r.. 

Executive  Secretary. 

(FR  Doc.  89-11621  Filed  5-15-69:  8:45  am) 

BILLMQ  COOC  3StO-OS-M 

International  Trade  AdntMstration 

Applications  for  Duty-Fre«  Entry  of 
ScientKic  Instruments;  Michigan 
Department  of  Putilic  Healtti 

Pursuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  Part  301). 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  Slates. 

Comments  must  comply  with 
9  301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5K)0 
p.m.  in  room  2841,  U.S.  Department  of 
Commerce.  14(h  and  Constitution 
Avenue  NW.,  Washington,  DC. 

Docket  Number  89-131.  AppJicanL 
Michigan  Department  of  Public  Health, 
Center  for  Environmental  Health 
Sciences.  3500  North  Logan  Street, 
Lansing.  MI  48909.  Instrument-  Mass 
Spectrometer  System.  Model  TS-250. 
Manufacturer  VG  Analytical  Ltd.. 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for 
conformational  analysis  of  analytical 
data  generated  from  a  gas 
chromatography  laboratory  and  for 
performing  chemical  structure 
elucidation  on  previously  unidentified 
compounds  extracted  from  Great  Lakes 
sport  fish  (body  flesh)  and  sport 
fishermen  and  fish  eaters  (adipose  and 
blood  serum).  Application  Received  by 
Commissioner  of  Customs:  April  10. 
1969. 

Docket  Number  89-132.  Applicant- 
University  of  California,  Los  Angeles, 
451  Hilgard  Ave.,  Los  Angeles,  CA 


90049.  Instrument:  Streak  Camera, 
Model  IMACON  500.  Manufacturer 
Hadland  Photonics,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  in  experiments  to  determine 
growth  rate,  saturation  amplitude,  and 
decay  of  plasma  waves.  In  addition,  the 
instrument  will  be  used  in  the  courses 
Quantum  Electronics,  I,  II,  III,  and  IV 
and  Plasma  Waves  and  Instabilities  for 
graduate  research  and  training  leading 
to  the  M.S.  and  Ph.D.  degrees. 
Application  Received  by  Commissioner 
of  Customs:  April  14, 1989. 

Docket  Number:  89-133.  Applicant: 
The  University  of  Texas  at  Austin.  U.T. 
Central  Vouchering,  2200  Comal  Street, 
Austin.  TX  78722.  Instrument-  Circular 
Dichroism  Spectropolarimeter,  Model  J- 
20A  and  Optical  Rotatory  Dispersion 
Instrument.  Manufacturer:  JASCO  Inc., 
Japan.  Intended  Use:  The  instrument 
will  be  used  for  spectroscopic  studies 
and  kinetic  measurements  of  dimeric 
indole  alkaloids  and  the  stereochemistry 
at  their  connecting  plant.  The  objectives 
of  the  experiments  conducted  are  to 
determine  the  absolute  stereochemistry 
relationships  in  the  anticancer  agents, 
and  the  distortions  that  are  present 
when  these  agents  bind  to  tubulin. 
Application  Received  by  Commissioner 
of  Customs:  April  14, 1989. 

Docket  Number  89-134.  Applicant: 
University  of  Hawaii,  Hawaii  Institute 
of  Geophysics,  2525  Correa  Road,  HIG 
#114,  Honolulu,  HI  96822.  Instrument: 
XY  Multichannel  Spectrometer  System. 
Manufacturer:  DILOR,  France.  Intended 
Use:  "The  instrument  will  be  used  for 
determining  Raman  scattering  spectra  of 
crystalline  specimens  of  various  natural 
and  synthetic  minerals  (e.g.,  silicates, 
oxides,  titanates  and  nitrates),  silicate 
glasses  and  melts  under  high  pressure 
and  temperature  conditions  using 
diamond-anvil  pressure  cell.  In  addition, 
the  instrument  will  be  used  for 
educational  purposes  in  the  courses: 
Physics  of  the  Earth's  Interior,  High- 
Pressure  Mineralogy,  Solid  State 
Geophysics,  and  Topics  in  High 
Pressure-Temperture  Research. 
Application  Received  by  Commissioner 
of  Customs:  April  14, 1989. 

Docket  Number  89-135.  Applicant: 
University  of  Alaska,  Fairbanks.  3354 
College  Road,  Fairbanks,  AK  99709. 
Instrument:  Isotope  Ratio  Mass 
Spectrometer,  Model  SIRA  Series  II. 
Manufacturer  \.G.  Instruments,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  stable  isotope 
ratios  in  ecosystems  and  experimental 
systems  during  investigations  of  the 
natural  processes  governing  isotope 
distributions  in  biological/geological 
systems.  The  project  goals  range  from 
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assessing  the  role  of  salmon  carcasses 
in  the  productivity  of  river  fisheries  to 
the  role  of  peat  in  controlling  global  COj 
levels.  In  addition,  the  instrument  will 
be  used  in  a  graduate  level  course  to 
provide  biology  and  oceanography 
students  with  the  skills  necessary  for 
designing  research  experiments  using 
natural  isotope  abundances.  Application 
Received  by  Commissioner  of  Customs: 
April  17, 1989. 

Docket  Number  89-136.  Applicant: 
Vanderbilt  University,  Chemistry 
Department,  5607  Stevenson  Court, 
Nashville,  TN  37235.  Instrument:  Rapid 
Kinetics  Spectrometer  Accessory,  Model 
RX.  1000.  Manufacturer  Applied 
Photophysics,  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  in 
Physical  Chemistry  laboratory  courses 
to  demonstrate  the  principles  of 
chemical  kinetics  through  experiments. 
Application  Received  by  Commissioner 
of  Customs:  April  18, 1989. 

Docket  Number  89-137.  Applicant 
Rensselaer  Polytechnic  Institute,  110  8th 
Street,  Troy,  NY  12180.  Instrument 
Fabry-Perot  Interferometer. 
Manufacturer:  Queensgate  Instruments 
Ltd.,  United  Kingdom.  Intended  Use:  The 
instrument  will  be  attached  to  the  large 
telescopes  at  Palomar  Observatory  for 
astronomical  observations.  Of  specific 
interest  are  the  emission  lines  from  the 
interstellar  gas  in  our  galaxy  and  other 
galaxies.  Application  Received  by 
Commissioner  of  Customs:  April  19, 
1989. 

Frank  W.  Creek, 

Director,  Statutory  Import  Programs  Staff. 
|FR  Doc.  89-11622  Filed  5-15-69:  8:45  am] 

BIIXINa  CODE  3510-DS-M 


National  Technical  Information 
Service 

Government-Owned  Inventions; 
Availability  for  Licensing 

May  5. 1989. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Licensing  information  and  copies  of 
patent  applications  bearing  serial 
numbers  with  prefix  E  may  be  obtained 
by  writing  to:  Office  of  Federal  Patent 
Licensing,  U.S.  Department  of 
Commerce,  P.O.  Box  1423,  Springfield. 
Virginia  22151.  All  other  patent 


applications  may  be  purchased, 
specifying  the  serial  number  listed 
below,  by  writing  NTIS,  5285  Port  Royal 
Road,  Springfield,  Virginia  22161  or  by 
telephoning  the  NTIS  Sales  Desk  at  (703) 
487-4650.  Issued  patents  may  be 
obtained  from  the  Commissioner  of 
Patents.  U.S.  Patent  and  Trademark 
Office,  Washington,  DC  20231. 

Please  cite  the  number  and  title  of 
inventions  of  interest. 
Douglas ).  Campion, 

Associate  Director.  Office  of  Federal  Patent 
Licensing.  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 

Department  of  Agriculture 

SN  7-123,451  (4.814.192)— Process  for 

Preserving  Raw  Fruits  and  Vegetables 

Using  Ascorbic  Acid  Esters  and 

Compositions  Thereof 
SN  7-319,795 — Ground  Contact 

Implement  Soil  Penetration  Depth 

Control 
SN  7-248,743— Hydrocyclone  for 

Washing  Particles  in  Liquid 

Suspension 
SN  7-270,979— Zinc  Treatment  for 

Stabilizing  Lightly  Processed  Fresh 

Fruits 
SN  7-308,219— Cloned  Genes  Coding  for 

Avian  Coccidiosis  Antigens  Which 

Induce  a  Cell-Mediated  Immune 

Response  and  Method  of  Producing 

the  Same 
SN  7-320,126— A  Multiple  Embedded 

Nuclear  Polyhedrosis  Virus  from 

Celery  Looper  with  Activity  Against 

Lepidoptera 

Department  of  Health  and  Human 
Services 

SN  6-6^143.118  (4,532.343)— Aromatic 

Retinoic  Acid  Analogues 
SN  6-599.665  (4,518,609)— Naphtenic  and 

Heterocyclic  Retinoic  Acid  Analogues 
SN  6-798.930  (4.817,015)— High  Speed 

Texture  Discriminator  for  Ultrasonic 

Imaging 
SN  7-230,817— Clone-Produced  Cell  Line 

for  Production  of  HTLV-I 
SN  7-235,907— Esters  of  3- 

Demethylthiocolchicine  and  N-Acyl 

Analogs 
SN  7-277,708— Evaluative  Means  for 

Detecting  Inflammatory  Reactivity 
SN  7-281,778— Liquid  Chromatographic 

Chiral  Stationary  Phase  and  Method 

for  the  Resolution  of  Racemic 

Compounds  Using  the  Same 
SN  7-287,664— Horizontal  Flow-Through 

Coil  Planet  Centrifuge  With  Multilayer 

Plural  Coils  in  Eccentric  Synchronous 

Rotation,  Suitable  For  Countercurrent 

Chromatography 
SN  7-292,985 — Purification  of  Human 

Chorionic  Gonadotropin  B-Core 

Molecule  and  Preparation  of 

Antibodies  With  Specificity  for  Same 


SN  7-296,019— Method  For  Producing 
High  Quality  Chemical  Structure 
Diagrams 

SN  7-273,569— Human  Neutrophilic 
Granulocyte  End-Stage  Maturation 
Factor  and  Its  Preparation  and  Use 

SN  7-261,303— A  Method  to  Measure 
Contact  Stress 

Department  of  the  Air  Force 

SN  6-698,725  (4.773,043)— ADCCP 

Communication  Processor 
SN  6-741,516  (4.764,438— Solid  State 
Tetrachloroaluminate  Storase  Battery 
Having  a  Transition  Metal  Chloride 
Cathode 
SN  6-789,794  (4.768,418— Explosive 
Attenuating  Missile  Transportation 
and  Storage  Rack 
SN  6-801,348  (4,783.320)— Rapid 
Synthesis  of  Indium  Phosphide 
SN  6-831,909  (4,764,007)— Clare 

Susceptibility  Tester 
SN  7-836.043  (4,805.185)— Triple  Cavity 

Laser 
SN  6-864.222  (4,775,831)— In-Line 
Determination  of  Presence  of  Liquid 
Phase  Moisture  in  Sealed  IC  Packages 
SN  6-ti67,642  (4,764.973)— Whole  Word, 

Phrase  or  Number  Reading 
SN  6-880,246  (4.774.994) — Method  and 
Apparatus  for  Die  Forming  Metal 
Sheets  and  Extrusions 
SN  6-885.103  (4.749.262)— Metal  Film 

Light  Modulator 
SN  6-913.034  (4,768.693— Canister 

Opener 
SN  6-916,963  (4,764,350)— Method  and 
Apparatus  for  Synthesizing  A  Single 
Crystal  Of  Indium  Phosphide 
SN  6-925,959  (4.764,003)— Optical  Mirror 
Coated  with  Organic  Superconducting 
Material 
SN  6-935,362  (4,807.798)— A  Method  To 
Produce  Metal  Matrix  Composite 
Articles  From  Lean  Metastable  Beta 
Titanium  Alloys 
SN  6-935,363  (4.809.903)— A  Method  to 
Produce  Metal  Matrix  Composite 
Articles  From  Rich  Metastable  Beta 
Titanium  Alloys 
SN  6-937,957  (4.771.292)- Suspended 
Antenna  witKDual  Corona  Ring 
Apparatus 
SN  6-940.888  (4.814.844)— Split  Two- 
Phased  CCD  Clocking  Gate  Apparatus 
SN  6-947.574  (4.754.176}— Miniature 

High  Voltage  Solid  State  Relay 
SN  7-007,212  (4.776,745)— Substrate 

Handling  System 
SN  7-011,656  (4,801.071)— An  Apparatus 
and  Method  For  Smoldering  and 
Contouring  Foil  E-Beam  Windows 
SN  7-024,490  (4,806.848) — Compressor 

Blade  Clearance  Measurement  System 
SN  7-032,810  (4.789,642)— Method  for 
Fabricating  Low  Loss  Crystalline 
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Silicon  Waveguides  by  Dielectric 

Implantation 
SN  7-035.332  (4.754.312)— Integratable 

Differential  Light  Detector 
SN  7-036,822  (4.787.691}— Electro- 
Optical  Silicon  Devices 
SN  7-041,956  (4.809.771)— UH  Thermal 

Storage  Capsule/Heat  Exchanger 
SN  7-042.075  (4.787.935)— Method  for 

Making  Centrifugally  Cooled  Powder 
SN  7-045.075  (4.787.943)— Dispersion 

Strengthened  Aluminum-Based  Alloy 
SN  7-053.986  (4.774.405)— Real  Time 
.     Autocollimator  Device  for  Aligning 

Two  Surfaces  in  Parallel 
SN  7-059.641  (4.765.193)— Oxygen 

System  Analyzer 
SN  7-060.881  (4.792.732}— Radio 

Frequency  Plasma  Generator 
SN  7-066.290  (4,803,701)— Digital 

Detection  Circuit 
SN  7-070.276  (4.762.679)— Billet 

Conditioning  Technique  for 

Manufacturing  Powder  Metallurgy 

Preforms 
SN  7-074,802  (4,790,137)— Aircraft 

Engine  Outer  Duct  Mounting  Device 
SN  7-084.784  (4,785,115)— Benzazole 

Substituted  Terephtalic  Acid 

Monomers 
SN  7-087,857  (4,763,529)— In-Situ  Beta 

Alumina  Stress  Simulator 
SN  7-095,062  (4,786,548)— Low  Loss 

Radar  Window  for  Reentry  Vehicle 
SN  7-112.162  (4,781.502)— Anti-Rotation 

Locking  Device  for  Fasteners 
SN  7-125.633  (4.798.214)— Stimulator  for 

Eye  Tracking  Oculometer 
SN  7-128,006  (4.809,301)— Detection 

Apparatus  for  Bl-Phase  Signals 
SN  7-131,299  (4,767.985)— Claw  Grip 

Contact  Probe  for  Flat  Packs 
SN  7-142.472  (4.786.376)— 

Electrodeposition  Without  Internal 

Deposit  Stress 
SN  7-145.155  (4.779,824)— High  Speed 

CDS  Extraction  System 

Department  of  the  Army 

SN  6-880,476  (4,808,598)— Method  and 

Compositions  for  Inducing  Low  Levels 

of  Methemoglobinemia  for  Protection 

Against  Cyanide  Poisoning 
SN  7-087,365  (4,791.135)— Novel 

Antimalarial  Dihydroartemisinin 

Derivatives 
SN  7-155.405  (4,805.468)— Fiber 

Collection  and  Storage  Device 
SN  7-300,50»— Method  of  Making  a 

Millimeter  Wave  Monolithic 

Integrated  Circuit 
SN  7-302,509— Compact  Millimeter 

Wave  Microstrip  Circulator 
SN  7-302,706 — Fabrication  of  Permanent 

Magnet  Toroidal  Rings 
SN  7-313.837— Method  of  Making  a 

Cathode  from  Tungsten  and 

Aluminum  Powders 
SN  7-316,358— Optical  Gain  Control 

Distributed  Amplifier 


SN  7-316,710— Superconducting  PYX 

Structures 
SN  7-322.381— Method  of  Mass 

Producing  Superconducting  Persistent 

Current  Rings 
SN  7-326,776— Bevel  Gear  Backlash  and 

Clutch  Device. 

Department  of  the  Interior 

SN  7-855,276  (4,812.301)— Production  of 
Titanium  Nitride.  Carbide  and 
Carbonitride  Powders. 

[FR  Doc.  89-11667  Filed  5-15-89;  8:45  am| 

WLUNQ  COOC  3510-04-N 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

Action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number: 

Report  of  DoD  and  Defense  Related 
Employment;  DD  Form  1787;  and  OMB 
Control  Number  0704-0047. 

Type  of  Request:  Reinstatement. 

Average  Burden  Hours/Minutes  per 
Response:  1  hour. 

Frequency  of  Response:  On  occasion. 

Number  of  Respondents:  7.000. 

Annual  Burden  Hours:  10,000. 

Annual  Responses:  10,000. 

Needs  and  uses:  Title  10  USC  2397 
requires  the  Secretary  of  Defense  to  file 
with  the  Senate  and  House  of 
Representatives  a  report  containing  the 
names  of  persons  who  have  filed  reports 
of  employment  with  DoD  or  Defense 
contractors.  DD  Form  1787  is  completed 
by  former  military  0-4  and  above  and 
civilians  equal  to  GS-13  and  above,  who 
were  released  from  DoD  and  now  work 
for  Defense  contractors  or  who  were 
released  from  Defense  contractors  and 
now  work  at  DoD. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Dr. ).  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  J.  Timothy  Sprehe  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Ms.  Pearl 
Rascoe-Harrison. 


Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Rascoe-Harrison,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington.  Virginia  22202- 
4302. 

May  10, 1989. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  89-11640  Filed  5-15-89:  8:45  am) 

BIU.INQ  CODE  niO-01-M 


Office  of  the  Secretary 

Defense  Science  Board  Tasic  Force  on 
Advanced  Naval  Warfare  Concepts 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Advanced  Naval  Warfare 
Concepts  will  meet  in  closed  session  on 
May  25-26  and  June  S-9, 1989  at  the 
Center  for  Naval  Analyses,  Alexandria, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  examine  advanced  naval 
warfare  concepts  and  assess  relevant 
technology,  equipment,  and 
modernization  plans. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463.  as  amended  (5  U.S.C. 
App.  n,  (1982)),  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  listed  in  5  U.S.C. 
552b(c)  (1)  (1982).  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 
May  10,  1989. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense, 

(FR  Doc.  89-11636  Filed  5-15-B9;  8:45  amj 

BILLING  CODE  M10-01-M 


Defense  Science  Board  TasIc  Force  on 
Brilliant  Pebbles 

action:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Brilliant  Pebbles  will 
meet  in  closed  session  on  May  30-31  at 
the  Pentagon.  Arlington.  Virginia:  June 
16-17  at  the  Pentagon.  Arlington. 
Virginia;  and  June  27-28. 1989  at 
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Lawrence  Livermore  Laboratory, 
California. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  discuss  classified  technical 
and  programmatic  details  associated 
with  the  Brilliant  Pebbles  space-based 
interceptor  concept  including  technical 
maturity,  potential  military 
effectiveness,  and  cost  and  schedule 
risk  associated  with  the  development 
testing  and  possible  deployment. 

In  accordance  with  Siection  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L  No.  92-463,  as  amended  (5  U.S.C. 
App.  II.  (1982)1,  it  has  been  determined 
that  these  DSB  Task  Force  meetings, 
concern  matters  listed  in  5  U.S.C. 
552b(c)  (1)  (1982),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 
May  10. 1989. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  89-11637  Filed  5-15-89;  8:45  amJ 

WLUNG  CODE  StlO-OI-H 


Defense  Sdenoe  Board  Task  Force  on 
Defense  Procurement  With  a  Glotial 
Technology  Base 

action:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Defense  Procurement 
with  a  Global  Technology  Base  will 
meet  in  closed  session  on  May  31,  June 
1.  and  June  27, 1989  at  Science 
Applications  International  Corporation, 
McLean,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  address  the  management, 
technology  transfer,  and  program 
acquisition  issues  associated  with 
balancing  national  security  and 
interaational  trade  in  the  mutual 
interests  of  the  DoD  and  the  defense 
industrial  base. 

In  accordaace  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
Pub.  L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  IL  (1982)),  it  has  been  detennined 
that  diese  D^  Task  Force  meetings, 
concern  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1982),  and  that  accordingly 


these  meetings  will  be  closed  to  the 

pubhc. 

May  10. 1989. 

Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Deportment  of  Defense. 

(FR  Doc.  89-11638  Filed  5-15-89:  8:45  am) 

BILUNG  CODE  3S1(M)1-M 


Office  of  the  Secretary  of  Defense 

Department  of  Defense  Wage 
Committee;  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L  92-463.  the  Federal 
Advisory  Committee  Act.  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday, 
June  6, 1989:  Tuesday,  June  13, 1989: 
Tuesday,  June  20, 1989;  and  Tuesday. 
June  27, 1989  at  10:00  a.m.  in  Room 
1E801,  The  Pentagon,  Washington,  DC. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel)  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Pub.  L  9C-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L.  92-463,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency."  {5  U.S.C.  552b.(c)(2}),  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552b.(c)(41). 
Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy)  hereby  determines  that  all 
portions  of  the  meeting  will  be  closed  to 
the  public  because  the  matters 
considered  are  related  to  the  internal 
rules  and  practices  of  the  Department  of 
Defense  (5  US.C.  552b.(c)(2)),  and  the 
detailed  wage  data  considered  by  the 
Committee  diiring  its  meetings  have 
been  obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence  (5  U.S.C. 
552b(cM4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 


concerning  matters  believed  to  be 
deserving  of  the  Committees  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman.  Department  of  Defense 
Wage  Committee.  Room  3D264.  The 
Pentagon,  Washington,  DC  20301. 
May  10. 1989. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  89-11639  Filed  5-15-89;  8:45  am) 
BILUNG  COOE  M10-0I-W 


Department  of  the  Air  Force 

Air  Force  Activities  for  Conversion  to. 
Contract 

action:  Notice. 

The  Air  Force  recently  determined 
that  the  Maintenance  Analysis  and 
Structural  Integrity  Information  System 
function  at  Tinker  AFB.  OK.  will  be 
examined  for  possible  conversion  to 
contract. 

For  further  information  contact  Ms. 
Karen  Long,  HQ  AFLC/XPMR.  Wright- 
Patterson  AFB.  OH  45433,  telephone 
(513)  257-6245. 
Patsy  |.  Conner, 

Air  Force  Federal  Rt'sister  Liaison  O^icer 
[FR  Doc.  89-11666  Filed  5-15-89:  8:45  am] 

BILUNG  COOE  391(Mn-M 


Department  of  the  Army 

Military  Traffic  Management 
Command;  Certification  of 
independent  Pricing 

AGENCY:  Military  Traffic  Management 
Command  (NfTMC).  DOD. 
action:  Notice  of  interim  requirement: 
Extension  of  comment  period  and 
elimination  of  pooling  provision. 

summary:  On  page  13556  in  the  issue  of 
Tuesday,  April  4. 1989.  MTMC  published 
a  notice  of  its  certification  of 
independent  pricing,  which  was  adopted 
as  an  interim  requirement  effective  April 
4, 1989.  with  public  comments  due  on  or 
before  May  4. 1989.  The  comment  period 
is  extended  to  July  5. 1989  The  provision 
on  pooling  is  eliminated  by  the  following 
change:  In  the  second  column  under 
"Certification."  subparagraph  (a)(3). 
"(iv)  Pool  United  States  traffic  or 
revenues:  or"  is  deleted  and 
subparagraph  "(v) '  is  changed  to  "(iv)". 
In  subparagraph  lc)(l).  ".  after 
investigation,"  following  the  words 
"without  knowledge"  is  deleted  so  as  to 
read  "without  knowledge  that  any  other 
person  *  •  *." 
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DATIK  Comments  must  be  received  on 
or  before  July  5, 1989. 

AOOHESS:  Send  or  deliver  comments  to: 
Commander,  Headquarters,  Military 
Traffic  Management  Command.  ATTN: 
MTJA.  5611  Columbia  Pike,  Room  405, 
Falls  Church,  VA  22041-5050. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  |.  Dowell  (Contract 
Attorney)  or  Mr.  Michael  E.  Giboney 
(Supervisory  General  Attorney),  (703) 
756-1580. 

lohn  O.  Roach, 

Army  Liaison  Officer  with  the  Federal 

Register 

|FR  Doc.  89-11660  Filed  5-15-89:  8:45  am] 

■UJJNO  COOe  J71IH»-II 


Corp*  of  Engineert,  Department  of 
the  Army 

Environmental  Advisory  Board; 
Meeting 

AQCNCY:  U.S.  Army  Corps  of  Engineers. 
DOD. 

ACTION:  Notice  of  open  meeting. 

SUflMHARV:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92^183).  this 
notice  sets  forth  the  schedule  and 
proposed  agenda  of  the  forthcoming 
meeting  of  the  Chief  of  Engineers 
Environmental  Advisory  Board  (EAB). 
The  meeting  is  open  to  the  public. 

date:  The  meeting  will  be  held  from  1:00 
p.m.  to  5:00  p.m..  Thursday,  June  22, 
1989. 

ADDRESS:  The  meeting  will  be  held  at 
the  Quality  Hotel  Capitol  Hill,  415  New 
Jersey  Ave.  NW.,  Washington.  DC  20001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  William  L.  Klesch,  Chief,  Office  of 
Environmental  Policy,  Office  of  the 
Chief  of  Engineers,  Washington,  DC 
20314-1000,  (202)  272-0166. 

SUPPLEMENTARY  INFORMATION:  It  is 
hoped  that  open  discussion  will  take 
place  with  the  EAB  and  the  Strategic 
Steering  Group  (comprised  of  senior 
leaders  within  the  Corps  Headquarters) 
to  help  the  Chief  of  Engineers  chart  a 
course  to  better  serve  the  environmental 
engineering  needs  of  this  nation  and  the 
world. 

|ohn  O.  Roach, 

Army  Liaison  Officer,  with  the  Federal 

Rt^gister. 

[FR  Doc.  B9-11G74  Filed  5-15-89:  8:45  am) 

BILLIMQ  COOE  371(H»-M 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on  Indian 
Education;  Meeting 

AQENCY:  National  Advisory  Council  on 
Indian  Education. 

ACTION:  Notice  of  closed  and  partially 
closed  meetings. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of 
forthcoming  meetings  of  the  National 
Advisory  Council  on  Indian  Education 
and  its  Search  Committee.  This  notice 
also  describes  the  functions  of  the 
Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 

dates:  May  22-24, 1989,  9  a.m.  until 
conclusion  of  business  each  day. 

ADDRESS:  Dupont  Plaza  Hotel.  1500  New 
Hampshire  Avenue  NW..  Washington. 
DC  (202/483-6000). 

FOR  FURTHER  INFORMATION  CONTACT  ]o 

]o  Hunt,  Executive  Director,  National 
Advisory  Council  on  Indian  Education, 
330  C  Street  SW..  Room  4072.  Switzer 
Building,  Washington,  DC  20202-7556 
(202/732-1353). 

SUPPLEMENTARY  INFORMATION:  The 

National  Advisory  Council  on  Indian 
Education  is  estalished  under  section 
5342  of  the  Indian  Education  Act  of  1988 
(25  U.S.C.  2642).  The  Council  is 
established  to,  among  other  things, 
assist  the  Secretary  of  Education  in 
carrying  out  responsibilities  under  the 
Indian  Education  Act  of  1988  (Part  C. 
Title  V.  Public  Law  100-297)  and  to 
advise  Congress  and  the  Secretary  of 
Education  with  regard  to  federal 
education  programs  in  which  Indian 
children  or  adults  participate  or  from 
which  they  can  benefit. 

In  addition,  the  Council  is  required 
under  section  5342(b)(6)  of  the  Indian 
Education  Act  of  1988  to  submit  to  the 
Secretary  of  Education  a  list  of 
nominees  for  the  position  of  Director  of 
the  Office  of  Indian  Education  whenever 
a  vacancy  in  such  position  occurs.  There 
is  currently  such  a  vacancy.  The 
Secretary  appoints  the  Director  of  the 
Office  of  Indian  Education  from  this  list 
of  nominees  submitted  by  the  Council. 

On  May  22. 1989.  the  Search 
Committee  on  the  Council  will  meet  in 
closed  session  starting  at  approximately 
9  a.m.  and  will  end  at  the  conclusion  of 
business  at  approximately  5  p.m.  The 
agenda  will  consist  of  a  review  of  the 
process  of  selection  of  nominees,  review 
of  applications  of  candidates,  and 
preparation  of  questions  and  guidelines 
to  be  used  in  interviews  of  the 
candidates. 


On  May  23. 1989.  the  Council  will 
meet  in  closed  session  starting  at 
approximately  9  a.m.  and  will  end  at  the 
conclusion  of  business  at  approximately 
5  p.m.  The  agenda  will  consist  of 
discussion  of  the  Search  Committee's 
recommendations  regarding  the 
candidates  and  questions  and  guidelines 
to  be  used  in  the  interviews,  actual 
interviewing  of  the  candidates,  and 
development  of  the  Council's  list  of 
nominees  to  be  submitted  to  the 
Secretary  of  Education. 

On  May  24, 1989.  the  Council  will 
meet  starting  at  approximately  10  a.m. 
in  open  session  and  will  end  at  the 
conclusion  of  business  at  approximately 
2  p.m.  The  agenda  will  consist  of  general 
Council  business,  including  approval  of 
previous  minutes. 

The  closed  portions  of  the  meetings  of 
the  National  Advisory  Council  on  Indian 
Education  and  its  Search  Committee  will 
touch  upon  matters  that  relate  solely  to 
the  internal  personnel  rules  and 
practices  of  an  agency,  and  will  disclose 
information  of  a  personal  nature  where, 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  if  conducted  in  open  session. 
Such  matters  are  protected  by 
exemptions  (2)  and  (6)  of  section  552b(c) 
of  the  Government  in  the  Sunshine  Act 
(Public  Uw  94-409;  5  U.S.C.  552b(c). 

The  public  is  being  given  less  than  15 
days  notice  of  the  closed  and  partially 
closed  meetings  due  to  the  recent  receipt 
of  the  list  of  best  qualified  candidates 
for  the  position  from  the  U.S. 
Department  of  Education  and  to 
scheduling  problems. 

A  summary  of  the  activities  of  the 
closed  and  partially  closed  meetings  and 
related  matters  which  are  informative  to 
the  public  consistent  with  the  policy  of 
Title  5  U.S.C.  552b  will  be  available  to 
the  public  within  14  days  of  the  meeting. 

Date:  May  12, 1989.  Signed  at  Washington. 
DC. 

|o  )o  Hunt, 

Executive  Director.  National  A  dvisory 
Council  on  Indian  Education. 
(FR  Doc.  89-11905  Filed  5-15-89:  9:40  am| 

BILUNQ  COOE  4000-O1-II 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Intent  To 
Award  Grant  to  William  R.  Schick 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  unsolicited  financial 
assistance  award. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.14,  it  is  making  a  financial 
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assistance  award  based  on  an 
unsolicited  application  under  Grant 
Number  DE-FC01-89CE15349  to  William 
R.  Schick  to  assist  in  "Recycoil  II 
Testing." 

Scope:  This  Grant  will  aid  in 
providing  funding  for  a  comprehensive, 
well-integrated  plan  to  test  the 
"Recycoil  11"  system,  a  unique  heat 
exchange  system  using  heat  from  a 
laundromat  dryer  to  heat  water  for 
washing  machines. 

The  purpose  of  this  project  is  to 
receive  approval  from  the  American  Gas 
Association  on  the  effectiveness  and 
safety  of  the  technology.  The  anticipated 
objective  is  to  reduce  energy  use  for 
heating  hot  water  by  33  percent. 

Eligibility:  Based  on  receipt  of  an 
unsolicited  application,  eligibility  of  this 
award  is  being  limited  to  William  R. 
Schick,  developer  and  patent  holder  of 
this  unique  heat  exchange  system.  Mr. 
Schick  will  contract  the  testing  of  the 
prototype  to  the  American  Gas 
Association  which  is  the  only 
organization  in  the  United  Slates  that 
can  provide  approval  for  sale  of  the  heat 
exchanger.  It  has  been  determined  that 
this  project  has  high  technical  merit, 
representing  an  innovative  and  novel 
idea  which  has  a  strong  possibility  of 
allowing  for  future  reductions  in  the 
nation's  energy  consumption. 

The  term  of  this  grant  shall  be  one 
year  from  the  effective  date  of  award. 
FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy.  Office  of 
Procurement  Operations,  Attn:  Lisa 
Tillman,  MA-453.2, 1000  Independence  , 
Avenue  SW.,  Washington,  DC  20585. 
Thomas  S.  Keefe, 

Director.  Contract  Operations  Division  "B", 
Office  of  Procurement  Operations. 
[FR  Doc.  89-11727  Filed  5-15-89:  8:45  am] 

BILUNG  CODE  MS0-01-M 


Assistant  Secretary  for  international 
Affairs  and  Energy  Emergencies 

Pro(>osed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Peru  concerning  Civil  Uses  of  Atomic 
Energy,  and  the  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Argentina  concerning 
Civil  Uses  of  Atomic  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  for  the 


retransfer  of  14.785  kilograms  of 
uranium,  enriched  to  20.09  percent  in  the 
isotope  uranium-235,  for  use  in 
Argentina's  University  of  Cordoba 
research  reactor.  Retransfer  document 
RTD/AR(PE)-1  has  been  assigned  to 
this  transaction. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Date:  May  5, 1989. 
Richard  H.  Williamson, 
Deputy  Assistant  Secretary  for  International 
Affairs. 
[FR  Doc.  89-11726  Filed  5-15-89:  8:45  ami 

BILLING  COOE  64S0-01-M 


Office  of  Fossil  Energy 
[FE  Docket  No.  89-23-NGl 

Washington  Natural  Gas  Co^ 
Application  To  Import  Natural  Gas 
From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application  for  long- 
term  authority  to  import  Canadian 
natural  gas. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  March  30, 
1989,  of  an  application  filed  by 
Washington  Natural  Gas  Company 
(Washington  Natural)  for  authorization 
to  import  on  a  firm  basis  up  to  a 
maximum  of  25.000  MMBtu  per  day  of 
Canadian  natural  gas  over  a  term  of  15 
years  from  November  1, 1989,  through 
October  31.  2004.  The  gas  would  be 
imported  by  Washington  Natural  under 
a  gas  purchase  agreement  with  Amoco 
Canada  Petroleum  Company  Ltd. 
(Amoco)  and  Encor  Energy  Corporation 
Inc.  (Encor).  According  to  Washington 
Natural,  the  import  will  provide  an 
additional  competitive  supply  source  to 
meet  the  increasing  needs  of  its  system 
customers. 

Washington  Natural  proposes  to  take 
delivery  of  the  gas  at  the  Sumas, 
Washington,  border  point  and  have  it 
transported  by  Northwest  Pipeline 
Company  (Northwest)  to  Washington 
Natural's  distribution  system.  No  new 
facilities  nor  expansion  of  existing 
facilities  are  required  to  provide  the 
transportation  services. 


The  application  is  filed  pursuant  to 
Section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene  or  notices  of  intervention,  as 
applicable,  requests  for  additional 
procedures  and  written  comments  are  to 
be  filed  no  later  than  June  15, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  M.  Stronach,  Office  of  Fuels 

Programs,  Fossil  Energy,  U.S. 

Department  of  Energy.  Forrestal 

Building,  Room  3F-056, 1000 

Independence  Avenue  SW., 

Washington,  DC  20585,  (202)  586-9622. 
Diane  J.  Stubbs,  Natural  Gas  and 

Mineral  Leasing.  Office  of  General 

Counsel,  U.S.  Department  of  Energy, 

Forrestal  Building,  Room  6E-042, 

Washingotn.  DC  20585  (202)  596-6667. 
SUPPLEMENTARY  INFORMATION: 
Washington  Natural,  a  Washin,<:ton 
corporation  with  its  principal  place  of 
business  in  Seattle,  is  a  natural  gas 
distribution  company  serving  59  cities, 
towns,  and  adjacent  uninterruptedly 
areas  within  a  five-county  service  area 
in  the  State  of  Washington.  Prior  to  July 
1988,  Washington  Natural  pu-chased 
almost  all  of  its  supply  of  natural  gas  for 
its  distribution  operations  from 
Northwest.  As  part  of  Northwest's 
acceptance  in  June  1988  of  a  blanket 
certificate  as  an  open  access  transporter 
under  the  Federal  Energy  Regulatory 
Commission's  Order  500,  Northwest 
gave  its  customers  the  option  to  convert 
up  to  100  percent  of  firm  sales  service  to 
transportation  service.  Washington 
Natural  chose  to  convert  about  half  of 
its  daily  contract  demand  to  firm 
transportation  and  replace  that  part  of 
Northwest's  sales  service  with  supplies 
from  other  sources.  To  compensate  for 
the  portion  of  firm  volumes  previously 
provided  by  Northwest,  Washington 
Natural  has  contracted  to  purchase  a 
long-term  supply  of  Canadian  gas  to  be 
imported  from  Amoco  and  Encor  under 
an  agreement  dated  November  28. 1988. 

The  contract  with  Amoco  and  Encor  is 
for  an  initial  term  of  15  years  with 
provision  for  automatic  extension  for 
subsequent  periods  of  one  year.  The 
maximum  daily  contract  demand 
quantity  is  25.000  MMBtu.  Washington 
Natural  is  obligated  to  purchase  a 
minimum  daily  quantity  of  6,000  MMBtu 
and  a  minimum  annual  contract  quantity 
(MACQ)  of  5.48  Bcf  during  the  first  five 
years  of  the;  agreement,  5.93  Bcf  for  the 
second  five  years,  and  6.39  Bcf  for  the 
final  five  years.  The  minimum  annual 
quantities  represent  load  factors  of  60 
percent,  65  percent,  and  70  percent, 
respectively.  If  Washington  Natural 
does  not  take  the  MACQ,  the  seller's 
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remedy  under  the  contract  is  a  gas 
inventory  charge,  levied  on  volumes  not 
taken  below  the  prevailing  MACQ. 
equal  to  $0.25  per  MMBtu  during  the  first 
year  and  thereafter  20  percent  of  the 
commodity  charge.  The  amount  which 
Amoco  and  Encor  are  obligated  to 
supply  is  subject  to  reduction  if  the 
volumes  nominated  for  delivery  by 
Washington  Natural  fall  below  80 
percent  of  the  aggregate  of  the  maximum 
daily  quantities  during  any  three 
consecutive  contract  years. 

The  price  Washington  Natural  will 
pay  for  the  gas  at  the  international 
border  will  be  composed  of  a  monthly 
demand  charge  and  a  monthly 
commodity  charge.  The  demand  charge 
would  recover  costs  incurred  by  Amoco 
and  Encor  for  arranging  pipeline 
transportation  of  the  gas  in  Canada.  The 
commodity  charge  will  be  determined 
based  on  a  seasonally-adjusted  border 
reference  price,  minus  the  demand 
charge.  For  the  first  contract  year,  the 
contract  establishes  the  border 
reference  price  at  Sl.93  (U.S.)  per 
MMBtu  in  the  summer  months  (August 
through  October)  and  $2.10  (U.S.)  per 
MMBtu  in  the  winter  months  (November 
through  March).  The  parties  will  meet 
annually  to  determine  the  border 
reference  price  and  commodity  charge 
to  be  paid  for  the  gas.  If  either  party  is 
unable  to  agree  upon  a  price,  either 
party  has  the  right  to  refer  the  matter  to 
arbitration. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22. 1984).  Other  matters 
that  may  be  considered  in  making  a 
public  interest  determination  include 
need  for  gas  and  security  of  the  long- 
term  supply.  Parties  that  may  oppose 
this  application  should  comment  in  their 
responses  on  the  issues  of 
competitiveness  and  need  for  the  gas  as 
set  forth  in  the  policy  guidelines.  The 
applicant  asserts  that  this  import 
arrangement  is  in  the  public  interest 
because  it  is  competitive  and  its  gas 
source  will  be  secure.  Parties  opposing 
the  arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  DOE  has  determined  that 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA).  42 
U.S.C.  4321.  etseq.,  can  be  accomplished 
by  means  of  a  categorical  exclusion.  On 
March  27. 1989.  the  DOE  published  in 
the  Federal  Register  (54  FR  12474)  a 
notice  of  amendments  to  its  guidelines 


for  compliance  with  NEPA.  In  that 
notice,  the  DOE  added  to  its  list  of 
categorical  exclusions  the  approval  or 
disapproval  of  an  import/export 
authorization  for  natural  gas  in  cases 
not  involving  new  construction. 
Application  of  the  categorical  exclusion 
in  any  particular  case  raises  a 
rebuttable  presumption  that  the  DOE's 
action  is  not  a  major  Federal  action 
under  NEPA.  Unless  the  DOE  receives 
comments  indicating  that  the 
presumption  does  not  or  should  not 
apply  in  this  case,  no  further  NEPA 
review  will  be  conducted  by  the  DOE. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however.  Hie  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs.  Fossil  Energy.  Room  3F-056, 
FE-50.  Forrestal  Building.  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585.  (202)  586-9478. 
They  must  be  filed  no  later  than  4:30 
p.m..  e.d.t..  June  15. 1989. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 


the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
genuinely  in  dispute  that  are  relevant 
and  material  to  a  decision  and  that  a 
trial-type  hearing  is  necessary  for  a  full 
and  true  disclosure  of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Washington  Natural's 
application  is  available  for  inspection 
and  copying  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056,  at  the 
above  address.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  May  9. 1989. 
I.E.  Walsh.  Ir.. 

Acting  Assistant  Secretary.  Fossil  Energy. 
(FR  Doc.  B»-11728  Filed  5-lS-e9:  8:45  am] 

BILLING  CODE  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

IDocket  Nos.  ID-2404-000,  et  al.] 

Donald  C.  Blasius,  et  al.;  Electric  Rate, 
Small  Power  Production,  and 
Interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Donald  C.  Blasius 

(Docket  No.  ID-2404-OOOj 
May  5. 1989. 

Take  notice  that  on  April  26, 1989, 
Donald  C.  Blasius  filed  an  application 
for  authorization  under  section  305(b)  of 
the  Federal  Power  Act  to  hold  the 
following  positions: 

Director,  Ohio  Edison  Company. 

President  and  Director,  White 
Consolidated  Industries,  Inc. 

Comment  date:  May  22, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PacinCorp  Doing  Business  as  Pacific 
Power  A  Light  Co. 

(Docket  No.  EC86-25-000| 
May  8. 1989. 

Take  notice  that  on  April  26, 1989 
PacifiCorp  doing  business  as  Pacific 
Power  &  Light  Company  tendered  for 
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filing  its  compliance  filing  pursuant  to 
the  Commission's  order  issued  February 
13. 1987. 

Comment  date:  May  22. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Commonwealth  Edison  Co. 

(Docket  No.  ER89-35a-000] 
May  8. 1989. 

Take  notice  that  Commonwealth 
Edison  Company  (Edison)  on  April  14, 
1989,  tendered  for  filing  proposed 
changes  in  its  FERC  Electric  Service 
Tariff  Rate  79B  and  Rider  20A  which 
result  in  a  decrease  in  rates  for  partial 
requirements  service  to  the  City  of 
Rochelle,  Illinois.  Edison  states  that  the 
reductions  in  the  Rate  79B  energy 
charges  and  charges  in  the  base  fuel 
cost  and  fuel  adjustment  formula  in 
Rider  20A  track  changes  in  Edison's 
retail  rates. 

Edison  seeks  an  effective  date  of 
January  1, 1989  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  fding  were 
served  upon  the  City  of  Rochelle  and  the 
Illinois  Commerce  Commission. 

Comment  date:  May  22, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Niagara  Mohawk  Power  Corp. 

(Docket  No.  ER89-354-000] 
May  8, 1989. 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara  Mohawk), 
on  April  17, 1989,  tendered  for  filing  an 
agreement  between  Niagara  Mohawk 
and  the  New  York  Power  Authority  (the 
Authority),  the  Contract  for  the  Sale  and 
Resale  of  Expansion  Power.  This 
Agreement  extends  those  provisions  of 
Niagara  Mohawk  FERC  Rate  Schedule 
No.  19  that  govern  Niagara  Mohawk's 
transmission  and  delivery  of  Expansion 
Power  and  associated  energy  to  certain 
industrial  customers.  No  change  in 
Niagara  Mohawk's  currently  effective 
rate  for  the  service  will  occur  as  a  result 
of  this  filing. 

Niagara  Mohawk  requests  an 
effective  date  of  April  23, 1989  and 
states  that  waiver  of  the  notice 
requirements  of  18  CFR  35.11  is 
warranted  because  the  Authority  agreed 
io  the  terms  and  conditions  of  the 
proposed  rate  schedule. 

Copies  of  this  filing  were  served  upon 
the  Authority  and  the  New  York  State 
Public  Service  Commission,  and  all 
entities  listed  on  the  Service  List. 

Comment  date:  May  22, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Northern  States  Power  Co. 
(Wisconsin) 

(Docket  No.  ER89-371-000] 
May  8, 1989. 

Take  notice  that  Northern  States 
Power  Company  (Wisconsin)  (NSPW) 
filed  on  April  24, 1989,  an  amendment  to 
the  presently  existing  contract  for 
service  by  Northern  States  Power 
Company  Wisconsin  to  the  City  of  River 
Falls,  Wisconsin.  NSPW  states  that  the 
presently  existing  contract  is  a  full 
requirements  contract  which  has  been 
assigned  to  Wisconsin  Public  Power  Inc. 
system.  NSPW  states  that  the 
amendment  provides  for  a  change  in  the 
character  of  service  from  full 
requirements  service  to  partial 
requirements  contract  demand  service 
and  that  it  is  properly  characterized  as  a 
rate  decrease.  The  amendment  has  been 
executed  by  NSPW  and  Wisconsin 
Public  Power  Inc.  System.  NSPW 
requests  waiver  of  the  prior  notice 
requirements  and  an  effective  date  of 
May  1, 1989. 

Comment  date:  May  22, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  Washington  Water  Power  Co. 

(Docket  No.  ER89-373-000) 
May  8, 1989. 

Take  notice  that  on  April  26, 1989,  The 
Washington  Water  Power  Company 
(Seller)  tendered  for  filing  copies  of  an 
Agreement  for  Purchase  and  Sale  of 
Firm  Capacity  and  Energy  between 
Seller  and  PacifiCorp,  doing  business  as 
Pacific  Power  &  Light  Company  and 
Utah  Power  &  Light  Company 
(Purchaser).  Seller  states  that  the 
capacity  and  energy  will  be  made 
available  to  Purchaser  from  February  13, 
1989  through  December  31, 1997. 

Seller  requests  an  effective  date  of 
February  13, 1989  for  the  rate  schedule, 
and  therefore  requests  a  waiver  of  the 
Commission's  notice  requirements, 
stating  that  there  will  be  no  effect  upon 
purchasers  under  other  rate  schedules. 

Comment  date:  May  23, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Southern  California  Edison  Co. 

(Docket  No.  ER89-374-000] 
May  8. 1989. 

Take  notice  that  on  April  26, 1989, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  a  change  of 
rates  for  transmission  service  as 
embodied  in  Edison's  agreements  with 
the  following  entities  which  reflects  an 
increase  in  rate  of  return  from  10.75 
percent  to  10.91  percent  authorized  by 
the  California  Public  Utilities 


Commission  (CPUC)  to  be  made 
effective  January  1, 1989. 
Rate  Schedule  FERC  No. 

1.  City  of  Anaheim  (Anaheim);  130. 
164, 193,  200,  204,  208,  NA*. 

2.  City  of  Azusa  (Azsua):  160. 189,  201, 
209,  224,  226. 

3.  City  of  Banning  (Banning):  159. 190, 
199,  210,  227,  NA*. 

4.  City  of  Colton  (Colton);  162, 191, 
202,  211,  225,  228. 

5.  City  of  Riverside  (Riverside);  129. 
165, 192, 194, 198,  205,  212,  NA*. 

6.  City  of  Vernon  (Vernon);  149. 154.7, 
172, 195,  207,  229. 

7.  Contract  Rate  TN;  Original  Volume 
No.  1. 

*NA  =  FERC  rate  number  "not 
available",  agreements  filed  March  22. 
1989. 

Edison  requests  waiver  of  the 
Commission's  prior  notice  requirement 
and  an  effective  date  for  these  rate 
changes  of  January  1, 1989. 

Comment  date:  May  22, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Russell  D.  Wright 

(Docket  No.  lD-2222-OOOj 
May  8. 1989. 

Take  notice  that  on  April  10, 1989. 
Russell  D.  Wright,  filed  an  application 
pursuant  to  section  305(b)  of  the  Federal 
Power  Act  to  hold  the  following 
positions:  Director,  Vermont  Yankee 
Nuclear  Power  Corporation,  Public 
Utility;  Director,  Maine  Yankee  Atomic 
Power  Company,  Public  Utility,  Director, 
Connecticut  Yankee  Atomic  Power 
Company,  Public  Utility;  Director, 
Yankee  Atomic  Electric  Company. 
Public  Utility;  Financial  Vice  President 
and  Director,  Cambridge  Electric  Light 
Company,  Public  Utility:  Financial  Vice 
President  and  Director.  Canal  Electric 
Company.  Public  Utility;  Financial  Vice 
President  and  Director.  Commonwealth 
Electric  Company,  Public  Utility; 
Financial  Vice  President  and  Director, 
Commonwealth  Gas  Company. 

Comment  date:  May  22. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  John  C.  Duffett 

[Docket  No.  ID-22(»-001] 
May  8. 1989. 

Take  ntJtice  that  on  April  25. 1989, 
John  C.  Duffett,  filed  an  application 
pursuant  to  section  305(b)  of  the  Federal 
Power  Act  to  hold  the  following 
positions:  President  and  Chief  Executive 
Officer  and  Director,  Public  Service 
Company  of  New  Hampshire,  Public 
Utility;  Director,  Maine  Yankee  Atomic 
Power  Company,  Public  Utility:  Director. 
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Vermont  Yankee  Nuclear  Power 
Corporation.  Public  Utility;  Director. 
Yankee  Atomic  Electric  Company, 
Public  Utility. 

Comment  date:  May  22. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Cindnnati  Gas  ft  Electric  Company 

(Docket  No.  ERa8-375-000| 
May  9. 1969. 

Take  notice  that  the  Cincinnati  Gas  ft 
Electric  Company  (Cincinnati)  tendered 
for  Filing  on  April  27, 1989  an  Eighth 
Supplemental  Agreement  dated  as  of 
May  1, 1989  to  the  Interconnection 
Agreement  dated  July  15, 1969,  between 
Cincinnati  and  the  Louisville  Gas  and 
Electric  Company. 

The  Eighth  Supplemental  Agreement 
cancels  existing  service  schedules  for 
Emergency  Service,  Interchange  and 
Short  Term  Power  and  adopts  new 
Service  Schedules  for  Emergency 
Service,  Interchange,  Short  Term  Power, 
Limited  Term  Power,  Seasonal  Power 
and  Diversity  Power.  The  new  Service 
Schedules  establish  the  applicable 
charges.  There  is  no  estimate  of 
increased  revenues  from  the  charges 
since  transactions  will  occur  only  as 
load  and  capacity  conditions  dictate.  A 
May  1, 1989  effective  date  has  been 
requested. 

Cincinnati  states  that  the  rates  and 
services  were  negotiated  by  the  parties. 
Louisville  Gas  and  Electric  Company 
concurs  in  the  filing  of  the  Eighth 
Supplemental  Agreement. 

A  copy  of  the  filing  was  served  upon 
Louisville  Gas  and  Electric  Company, 
the  Public  Utilities  Commission  of  Ohio 
and  the  Public  Service  Commission  of 
Kentucky. 

Comment  date:  May  22, 1989.  in 
accordance  with  Standard  Paragraph 
end  of  this  notice. 

11.  New  England  Power  POOL 
IDocket  No.  ERae-37ft-000| 

May  9, 1968. 

Take  notice  that  on  April  27, 1989,  the 
New  England  Power  Pool  (NEPOOL) 
Executive  Committee  filed  an 
Amendment  to  the  NEPOOL  Agreement, 
dated  as  of  March  15, 1989  (Amendment] 
which  changes  provisions  of  the 
NEPOOL  Agreement  (NEPOOL  FPC  No. 
2).  dated  as  of  September  1, 1971,  as 
previously  amended  by  twenty  five  (25) 
amendments. 

The  Executive  Committee  states  that 
the  Amendment  is  intended  to  clarify 
pool  procedures  regarding  elimination  of 
distortions  resulting  from  voltage 
reductions. 

The  NEPOOL  Executive  Committee 
has  requested  that  the  Amendment  be 


permitted  to  become  effective  on  the 
date  specified  therein,  November  1. 

1988.  the  commencement  date  of  the 
pool's  current  Power  Year,  and  the 
Commission  waive  its  notice 
requirements  to  permit  the  filing  to 
become  effective  on  that  date. 

Comment  date:  May  22. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER89-377-000) 
May  9, 1969. 

Take  notice  that  on  April  27, 1989. 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing,  as  a  supplement  to  its  Rate 
Schedule  FERC  No.  91,  an  agreement  to 
sell  capacity  to  Long  Island  Lighting 
Company  (ULCO).  The  agreement 
provides  for  a  reduction  in  capacity  sold 
from  250  to  50  megawatts  and  a 
reduction  in  the  capacity  charge  from 
$75.00  to  $71.89  per  megawatt  per  day. 
The  energy  charge  continues  to  be  based 
upon  incremental  costs  of  generation. 

Con  Edison  requests  waiver  of  the 
notice  requirements  of  Section  35.3  of 
the  Commission's  regulations  so  that  the 
Rate  Schedule  can  be  made  effective  as 
of  October  30, 1988. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  upon  LILCO. 

Comment  date:  May  22. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Portland  General  Electric  Co. 

(Docket  No.  ER89-378-000) 
May  9, 1989. 

Take  notice  that  Portland  General 
Electric  Company  (PGE)  on  April  27. 

1989.  tendered  for  filing  a  Sales 
Agreement  with  the  Northern  California 
Power  Agency  (NCPA)  for  the  sale 
during  a  seven-month  period  beginning 
on  October  1, 1988,  of  up  to  127.200 
MWh  of  firm  energy  deliverable  at  rates 
not  in  excess  of  25  MW  per  hour.  Upon 
mutual  agreement  of  all  parties,  NCPA 
may  assign  a  portion  of  their  energy 
delivery  to  the  Sacramento  Municipal 
Utility  District.  The  contract  rates  are 
based  upon  PGE's  incremental  cost  of 
production  plus  an  additional  amount 
for  fixed  charges  (not  exceeding  fully 
distributed  fixed  charges)  plus  the  costs 
of  transmission). 

PGE  states  the  reason  for  the 
proposed  Sales  Agreement  is  to  allow  it 
to  recover  a  portion  of  its  fixed  charges 
applicable  to  certain  of  its  thermal 
generating  resources  during  a  period  of 
time  those  resources  are  not  required  to 
serve  its  system  load. 


PGE  requests  an  effective  date  of 
October  1. 1988  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
upon  the  Northern  California  Power 
Agency,  the  Sacramento  Municipal 
Utility  District,  and  the  Oregon  Public 
Utility  Commission. 

Comment  date:  May  22, 1989  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Louisiana  Power  &  Light  Co. 

(Docket  No.  ERa8-54O-002l 
May  9. 1989. 

Take  notice  that  on  March  29. 1989. 
Louisiana  Power  ft  Light  Company 
(LP&L)  tendered  for  filing  revised 
service  schedules  for  replacement 
energy  service  in  Compliance  with  the 
Commission's  order  issued  September 
30, 1988. 

LP&L  states  that  the  revised  service 
schedules  were  accepted  for  filing  on 
January  12, 1989,  and  made  effective  as 
of  October  2, 1988. 

Comment  date:  May  19, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  bo 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretory. 
(PR  Doc.  89-11599  Filed  5-15-89;  8:45  am) 

MLUNG  COOC  •717-01-«l 


(Docket  No*.  ER89-387-000,  *t  at.] 

Tampa  Electric  Co.,  et  al.;  Electric 
Rate,  Small  Power  Production,  and 
Interiocking  Directorate  Filings 

May  10, 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1.  Tampa  Electric  Co. 

(Docket  No.  ER89-387-000| 

Take  notice  that  on  April  28. 1989. 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  revised  cost 
support  schedules  showing  a  change  in 
the  daily  capacity  charge  for  its 
scheduled  interchange  service  provided 
under  interchange  agreements  with 
Florida  Power  Corporation.  Florida 
Power  &  Liglit  Company,  Florida 
Municipal  Power  Agency.  Fort  Pierce 
Utilities  Authority,  Jacksonville  Electric 
Authority.  O.-lando  Utilities 
Commission.  Sebring  Utilities 
Commission,  Seminole  Electric 
Cooperative.  Utilities  Commission  of  the 
City  of  New  Smyrna  Beach.  Utihty 
Board  of  the  Qity  of  Key  West,  and  the 
Cities  of  Gainesville,  Kissimmee,  Lake 
Worth,  Lakeland.  St.  Cloud.  Starke. 
Tallahassee,  and  Vero  Beach.  Florida. 
Tampa  Electric  states  that  the  revised 
daily  capacity  charge  is  based  on  1988 
Form  No.  1  data,  and  is  derived  by  the 
same  method  that  was  utilized  in  the 
cost  support  schedules  submitted  with 
the  interchange  agreements  and 
previous  annual  revisions. 

Tampa  Electric  requests  that  the 
revised  daily  capacity  charge  be  made 
effective  as  of  May  1. 1989,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

Comment  date:  May  25, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Kansas  Power  and  Light  Co. 

[Docket  No.  ER89-379-00OJ 

Take  notice  that  on  April  27, 1989. 
Kansas  Power  and  Light  Company 
(KP&L)  tendered  for  filing  the  General 
Participation  Agreement  of  the  MOiCAN 
Power  Pool  dated  April  19. 1983 
(Agreement). 

The  Agreement  is  a  combination  of 
the  provisions  of  the  previous  General 
Participation  Agreement  and  all 
amendments  thereto.  Additionally,  the 
rights  and  obligations  of  the  power  pool 
members  are  clarified  and  certain 
additional  services  are  provided  for  in 
this  new  Agreenont. 

The  Agreement  provides  each  power 
pool  member  the  opportunity  to  utilize 
their  gene.'-a lion  and  transmission 
Hicilities  in  the  most  cost  effective 
manner. 

KPL  states  that  the  following  are 
presently  Participants  under  the  General 
Participation  Agreement  being 
superseded,  with  the  following  FI^C  Rate 
Schedule  Numbers. 

Kansas  City  Power  K  Light  CompHny — Riile 

Sv;hcitule  VVC  No.  32 
M:isouri  I\i(i!ic  Service— R.ife  SthfiiJule  FPC 

No.ft 


The  Empire  District  Electric  Company— Rale 

Schedule  FPC  No.  73 
Kansas  Gas  and  Electric  Company — Rate 

Schedule  FPC  No.  94 
llie  Kansas  Power  and  Light  Company — Rate 

Schedule  FPC  No.  7 
Cenlel  F.Ipctric-Kansas— Rate  Schedule  FPC 

No.  53 
St.  Joseph  Li((hl  k  Power  Company— Rate 

Schedule  FPC  No.  17 
Midwest  Enerj^y.  Inc. 
Sunflower  Electric  Cooperative.  Inc. 
Board  of  Public  Utilities  of  the  City  of  Kansas 

City.  Kansas 
l:idependence  Power  &  Light  Department  of 

the  City  of  Independence.  Missouri 

KPL  states  that  all  Participants  under 
the  Agreement  filed  Certificates  of 
Concurrence  to  the  proposed  change 
with  KPL's  submittal. 

Copies  of  this  filing  were  served  upon 
each  MOKAN  Power  Pool  participant, 
the  Kansas  Corporation  Commission 
and  the  Missouri  Public  Service 
Commission. 

Comment  dote:  May  25. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Co.  of  Indiana,  Inc. 

(Docket  No.  ER89-380-0001 

Take  notice  that  Public  Service 
Company  of  Indiana,  Inc.  (PSI)  on  April 
24. 1989  tendered  for  filing  pursuant  to 
the  Power  Coordination  Agreement  PSI 
and  Indiana  Municipal  Power  Agency 
(IMPA)  a  Third  Amendment. 

The  Third  Amendment  modifies  the 
agreement  by  modifying  Section  2.01  to 
transfer  the  Town  of  Edinburgh,  Indiana 
from  PSIs  FERC  Electric  Tariff- 
Original  Volume  No.  1  to  the  Power 
Coordination  Agreement  as  a  member  of 
IMP.'V. 

Copies  of  the  filing  were  served  upon 
the  Indiana  Municipal  Power  Agency, 
the  City  of  Edinburgh,  Indiana  and  the 
Indiana  Utility  Regulatory  Commission. 

PSI  has  requested  waiver  of  the 
Commission's  notice  requirement  to 
permit  the  filing  to  become  effective 
June  1, 1989. 

Comr.w:it  date:  May  25,  1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Niagara  Mohawk  Power  Corp. 

|Dockf!t  No.  ER89-381-<X)0| 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara  Mohawk), 
on  April  27. 1989,  tendered  for  filing  an 
agreement  between  Niagara  VIohawk 
and  Boston  Edison  Company  (BECO) 
dated  April  21. 1969  providing  for 
certain  transmission  services  to  BECO. 
This  agreement  provides  for  the 
transmission  and  delivery  by  Niagara 
Mohawk  of  175  MW  of  firm  power  and 
associated  energy  purchased  by  BFCO 
from  New  York  State  Electric  &  Gas 


Corporation  (NYSEG).  The  term  of  the 
agreement  for  firm  wheeling 
transactions  is  from  May  1. 1989  until 
October  31. 1989. 

An  effective  date  of  May  1. 1989  is 
proposed.  Niagara  Mohawk  states  that 
waiver  of  the  notice  requirements  of  18 
CFR  35.3  is  warranted  because  BFCO, 
the  only  customer  under  this  rate 
schedule,  has  consented  to  the  effi*cfive 
date  and  the  ser\'ice  provided  by  this 
.igreement  will  commence  on  Mav  1. 
1989. 

Copies  of  this  filing  were  serv  ed  upon 
BECO  and  the  New  York  State  Public 
Service  Commission. 

Comment  data:  May  25. 1989.  in 
accordance  with  Standard  Paragraph  E 
al  the  end  of  this  notice. 

5.  United  Illuminating  Co. 

(Dot  ket  No.  ER8a-3a2-OOOl 

Take  notice  that  on  .^pril  27. 1989.  thp 
United  Illuminating  Company  (I'l) 
tendered  for  filing  as  rate  schedules  the 
Letter  Agrerment  between  V\  and  the 
City  of  Holyoke.  Mass.ichusetts  Gas  ard 
Electric  Department  (Hclyofce)  (the 
Molyoke  Agreement)  and  the  Lcflnr 
Agreement  between  UI  and  Vermont 
Public  Power  Supply  Authority  (VPPS.A) 
(the  VPPS.A  .Agreement).  The 
Agreements,  dated  as  of  September  24. 

1986  and  April  27.  1987.  respcctive!y. 
provided  for  Ul  to  sell  unit  capacity  .nnd 
associated  energy  to  Holvoke  and 
VPPSA. 

The  term  of  the  Holyoke  Agreement 
began  on  November  1. 1986  and 
continued  through  April  30. 1987.  The 
term  of  the  VPPS.A  Agreement  on  M;iy  1. 

1987  and  continued  through  October  31. 
1987. 

UI  requests  that  the  Commission 
waive  its  standard  60-day  notice  period 
and  allow  the  Holyoke  Agreement  and 
the  VPPS.A  Agreement  to  become 
effective  on  November  1. 1986  and  M.iy 
1, 1987.  respectively,  and  to  terminate  on 
.April  30. 1987  and  1987.  respectively. 

Holyoke  and  VPPS.\  have  filed 
Certificate  of  Concurrence  in  this 
docket. 

UI  slates  that  corrcEpimding  copies 
of  these  rate  schedules  have  been 
mailed  to  Holyoke  and  VPPSA. 

UI  further  stales  that  the  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  regulations. 

Comment  date:  Wax  25. 1989.  in 
accordance  with  Standard  Paragraph  R 
at  the  end  of  this  notice. 

6.  Nevada  Power  Co. 

|I)i)i  ki'l  No.  ERB!»-3R3-00I)| 

Take  notice  that  on  April  28.  in.'JU. 
Ni.-v.uia  Power  Company  (\c\add) 
Ii'ndered  Utv  filing  an  a;;reemenl  entitled 
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Agreement  For  Transmission  Service 
Among  Nevada  Power  Company  and 
Overton  Power  District  No.  5  (Overton) 
and  Lincoln  County  Power  District  No.  1 
(Lincoln)  hereinafter  "the  Agreement." 
The  primary  purpose  of  the  Agreements 
is  to  establish  the  terms  and  conditions 
for  the  transmission  of  the  federal  power 
by  Nevada  to  Overton  and  Lincoln. 

Nevada  states  that  copies  of  the  filing 
were  served  upon  Overton  and  Lincoln. 

Comment  date:  May  25. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  CaroUna  Power  ft  Light  Co. 

I  Docket  No.  ER89-384-000| 

Take  notice  that  Carolina  Power  & 
Light  Company  (Company],  on  April  28. 
1989.  tendered  for  Tiling  in  Docket  No. 
ER89-384-000  changes  to  Company's 
Backstand  Power  and  Transmission 
rates  previously  filed  as  Exhibit  No.  1  to 
Appendix  A  of  the  "Amendment  to  the 
Service  Agreement  Between  the  City  of 
Fayetteville  and  Carolina  Power  &  Light 
Company"  (Amendment)  dated  January 
16. 1986.  This  filing  is  made  as  a  result  of 
a  change  in  the  Commission's  advisory 
benchmark  rate  of  return  on  common 
equity  which  is  a  component  of 
Company's  Backstand  Power  and 
Transmission  rates.  The  changes  to  the 
rates  are  proposed  to  become  effective 
on  July  1, 1989  and  are  for  the  period 
|u!y  1. 19Q9  through  June  30. 1989. 

Comment  date:  May  25, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Washington  Water  Power  Co. 

[Uocket  No.  ER89-385-000I 

Take  notice  that  on  April  28, 1989.  the 
Washington  Water  Power  Company 
(Washington)  tendered  for  filing  copies 
of  a  firm  capacity  sale  to  what 
Washington  refers  to  as  a  Letter 
Agreement  between  Washington  and 
Sierra  Pacific  Power  Company  (SPP). 
Washington  states  that  the  capacity  will 
be  made  available  to  SPP  from 
December  27. 1988  through  January  2, 
1989  and  January  23  through  December 
31. 1989. 

Washington  requests  that  the 
requirements  of  prior  notice  be  waived 
and  the  effective  date  be  made 
retroactive  to  December  27, 1988. 

Comment  date:  May  25. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Kansas  City  Power  ft  Light  Co. 

(Docket  No.  ER89-386-000| 

Take  notice  that  on  April  28. 1989. 
Kansas  City  Power  &  Light  Company 
(KCPL)  tendered  for  Tiling  with  the 
Commission  proposed  changes  in 


Service  Schedules  for  Load  Regulation 
and  Displacement  Energy  Service  to 
supersede  and  replace  Service 
Schedules  for  Load  Regulation  and 
Displacement  Energy  Service  in 
contracts  and  agreements  with  the 
following  wholesale  customers: 

1.  City  of  Baldwin  City,  Kansas 
(Baldwin).  FERC  No.  85 

2.  City  of  Carrollton.  Missouri 
(CarroUton),  FERC  No.  86 

3.  City  of  Gardner,  Kansas  (Gardner), 
FERC  No.  — 

4.  City  ofCamett.  Kansas  (Gamett),  FPC 
No.  78 

5.  City  of  Independence,  Missouri,  FERC 
No.  101 

6.  City  of  Marshall,  Missouri  (Marshall), 
FPC  No.  83 

7.  City  of  Osawatomie,  Kansas 
(Osawatomie),  FPC  No.  77 

8.  City  of  Ottawa,  Kansas  (Ottawa). 
FERC  No.  90 

9.  City  of  Salisbury.  Missouri 
(Salisbury).  FERC  No.  100. 

The  proposed  changes  would  redesign 
the  service  schedules  and  increase 
revenues  from  jurisdictional  sales  and 
ser\ice  by  $147,472  based  on  the  12 
months  period  ending  May,  1990. 

The  new  Service  Schedules  reflect  a 
design  of  the  demand  charges  (nearly 
revenue  neutral);  a  redesign  of  the 
energy  charges  including  an  increase  of 
two  mills  per  kwh  in  the  energy  charge 
assessed  during  the  non-summer 
months,  the  removal  of  ready  reserve 
credits,  the  removal  of  the  high  cost 
energy  surcharge,  and  the  rebasing  of 
the  fuel  adjustment;  and  extension  of  the 
availability  of  LRDE  Service  to  the 
summer  months  with  charges  during  the 
summer  approximately  equal  to  charges 
for  KCPLs  System  Participation  Power 
Service  on  file  with  the  Commission; 
and  a  clarification  of  the  general 
conditions  surrounding  the  availability 
of  the  new  Service  Schedules. 

Copies  of  the  filing  were  served  upon 
KCPL's  jurisdictional  customers,  as  well 
as  the  Missouri  Public  Service 
Commission  and  the  State  Corporation 
Commission  of  the  State  of  Kansas. 

Comment  date:  May  25. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Tampa  Electric  Co. 

(Docket  No.  ER89-388-000] 

Take  notice  that  on  April  28, 1989. 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  cost  support 
schedules  showing  changes  in  the 
Committed  Capacity  and  Short-Term 
Power  Transmission  Service  rates  under 
Tampa  Electric's  agreement  to  provide 
qualifying  facility  transmission  service 
for  Royster  Company  (Royster). 


designated  as  Tampa  Electric's  Rale 
Schedule  FERC  No.  28.  Tampa  Electric 
states  that  the  revised  transmission 
service  rates  are  based  on  1988  No.  1 
data,  and  are  developed  by  the  same 
method  that  was  utilized  in  the  cost 
support  schedules  accompanying  the 
initial  Tiling  of  the  transmission  service 
agreement  and  in  prior  annual  revisions. 

Tampa  Electric  proposes  that  the 
revised  transmission  service  rates  be 
made  effective  as  of  May  1, 1989.  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  have  been  served 
upon  Royster  and  the  Florida  Public 
Ser\'ice  Commission. 

Comment  date:  May  25. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Pacific  Gas  and  Electric  Co. 

(Docket  No.  ER89-39O-0OOJ 

Take  notice  that  on  May  1. 1989. 
Pacific  Gas  &  Electric  Company  (PG&E) 
tendered  for  filing  a  change  in  rate 
schedule  amending  Rate  Schedule  FERC 
No.  79,  regarding  distribution  service  for 
the  Arvin-Edison  Water  Storage  District 
(Arvin). 

The  change  in  rate  schedule  takes  the 
form  of  a  Settlement  Agreement,  which 
resolves  a  billing  dispute  for  the  period 
April  1. 1984  through  March  31. 1985, 
and  amends  the  procedures  for  metering 
delivery  points  designated  to  be  served 
by  PG&E  at  retail.  This  Hling  does  not 
change  rates  for  services. 

PG&E  has  requested  an  effective  date 
of  July  1, 1989  for  this  filing. 

Comment  date:  May  25, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Pennsylvania  Power  ft  light  Co. 

(Docket  No.  ER89-389-000) 

Take  notice  that  Pennsylvania  Power 
&  Light  Company  (PP&L)  on  April  28, 
1989.  tendered  for  filing  an  executed 
agreement  dated  as  of  April  27, 1939. 
between  PP&L  and  Northeast  Utilities 
Service  Company,  as  agent  for  the 
Connecticut  Light  and  Power  Company 
and  Western  Massachusetts  Electric 
Company  (NU  Companies),  which 
supplements  the  System  Power  Purchase 
Agreement,  dated  September  1. 1982.  on 
file  with  the  Commission  as  PP&L's  Rate 
Schedule  FERC  No.  75.  The  proposed 
rate  schedule  provides  for  the  sale  of 
short-term  electric  output  (capability 
and  energy)  from  PP&L's  Martins  Creek 
Units  3  and  4  to  NU  Companies. 

The  rate  schedule  provides  for  a 
maximum  output  reservation  charge  of 
$808  per  megawatt  week  and  an  output 
delivery  charge  of  PP&L's  actual  cost  of 
producing  the  energy  plus  maximum 
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charge  of  S17/MWH  reflecting  foregone 
interchange  savings. 

PP&L  requests  waiver  of  the  notice 
requirements  of  Section  205  of  the 
Federal  Power  Act  and  Section  35.3  of 
the  Commission's  Regulations  so  that 
the  proposed  rate  schedule  can  be  made 
effective  as  of  May  1, 1989,  in 
accordance  with  the  anticipated 
commencement  of  service. 

PP&L  states  that  a  copy  of  its  filing 
was  served  on  NU  Companies,  the 
Pennsylvania  Public  Utility  Commission, 
the  Connecticut  Public  Utilities  Control 
Authority  and  the  Massachusetts 
Department  of  Public  Utilities. 

Comment  date:  May  25. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  Tile  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  fur  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  89-11696  Filed  5-1.5-89;  8;45  am) 
BILUNG  CODE  6717-01-M 


(Project  Na  7829-000  Oregon] 

Talent,  Rogue  River  Valley,  and 
Medford  Irrigation  Districts; 
Availability  of  Environmental 
Assessment 

May  10. 1989. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropovver  Licensing  has  reviewed  the 
application  for  a  major  license  for  the 
proposed  Emigrant  Dam  Hydroelectric 
Project  located  on  the  Emigrant  Creek  in 
Jackson  County,  near  Ashland,  Oregon, 
and  has  prepared  an  nvironmental 
Assessment  (EA)  for  the  proposed 
project.  In  the  EA.  the  Commission's 


staff  has  analyzed  the  potential 
environmental  impacts  of  the  proposed 
project  and  has  concluded  that  approval 
of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  1000,  of  the  Commission's  offices 
at  825  North  Capitol  Street  NE.. 
Washington,  DC  20426. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  89-11C35  Filed  5-15-89;  8:45  ami 

BILUNG  CODE  C717-01-M 


Hydroelectric  Applications 
(Pennsylvania  Electric  Co.)  et  al.;  Filed 
Witti  ttie  Commission 

I  Project  Nos.  2370-016,  et  al.l 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  Amendment 
to  the  Deep  Creek  Lake  Project 
Recreation  Plan  and  Lake  Zoning  Plan. 

b.  Project  No:  2370-016  (Revised 
Recreation  Plan)  2370-021  (Lake  Zoning 
Plan). 

c.  Date  Filed:  Ntarch  1. 1989. 

d.  Applicant:  Pennsylvania  Electric 
Company. 

e.  Name  of  Project:  Deep  Creek  Lake, 
r  Location:  Deep  Creek  in  Garrett 

County.  Maryland. 

g.  Filed  Pursuant  to:  Federal  Po\ver 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  E.R. 
Cathcart.  1001  Broad  Street.  Johnstown. 
PA  15907.  (814)  533-8403. 

i.  FERC  Contact:  Brian  Romanek,  (202) 
376-9042. 

j.  Comment  Date:  June  20. 1989. 

k.  Description  of  Project:  The 
Pennsylvania  Electric  Power  Company 
(PENELEC),  licensee  for  the  Deep  Creek 
Lake  Project,  proposes  to  amend  its 
recreation  plan  for  the  subject  project. 
The  proposed  amendment  was  initialed 
by  the  Maryland  Department  of  Natur.i! 
Resources  (DNR)  because  the  DNR. 
through  a  1980  Settlement  Amendment, 
acquired  limited  management 
responsibilities  to  control  recreational* 
use  of  the  lake  and  its  buffer  zone  area. 
As  a  condition  of  the  Settlement 
Agreement,  the  DNR  agreed  to  formulate 
a  lake  zoning  plan  and  to  implement  the 
recreation  plan  for  the  project.  The  D.\R 
intends  to  fulfill  its  agreement  but 
requests  authorization  to  modify  the 
recreation  plan  by  adding  and  deleting 
certain  items.  The  DNR  proposes  to:  (1) 


Develop  a  public  access  si!e  at  the 
southside  of  the  route  219  bridge  where 
it  crosses  the  lake.  The  site  woul.i 
provide  parking  for  15  cars  and  a 
connecting  pathway  to  the  fishing  ared; 
(2)  make  several  improvements  to  the 
State  Park  that  include  relocatipg  brdr.h 
area  No.  3  to  a  better  location  withiri  the 
park,  construct  two  handicapped  fishing 
piers  with  paved  pathway  access,  and 
construct  an  additional  boat  ramp  and 
parking  facilities  next  to  the  existing 
ramp  at  the  park;  (3)  provide  additiun.d 
signs  at  all  public  access  areas  to  the 
lake:  (4)  to  deed  the  unimproved 
recreational  sites  A  and  B  (identiT.ed  in 
the  approved  recreation  plan)  to  tha 
PENELEC  to  be  reser\ed  for  future 
development;  and  (5)  to  issue  use 
permits  (for  such  facilities  as  boat 
docks)  to  property  owners  adjacent  to 
sites  A  and  B.  provided  the  use  does  not 
interfere  with  future  recreational 
opportunities  at  the  sites. 

The  DNR  has  also  prepared  a  zoning 
plan  to  better  control  the  increasino 
lecreational  use  of  the  lake  and  its 
shoreline.  The  proposed  controls  set 
forth  in  the  plan  were  d':rived  from  the 
results  of  a  recently  conducted  carrying 
capacity  study  at  the  lake.  The  plan,  as 
currently  proposed,  would  be 
implemented  "by  DNR,  after  FFJIC 
approval  and  the  promulgation  of  State 
regulations.  D\R  is  in  the  process  of 
developing  these  regulations  and  would 
implement  them  following  the 
appropriate  Slate  procedures,  that 
includes  public  hearings. 

Within  the  constraints  of  PENEl>EC"s 
license,  onsite  enforcement  of  the  lake 
zoning  plan  would  be  accomplished  by 
the  DNR. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs;  B.  C. 
and  D2. 

2a.  Type  of  Application.  New  License 
(Major  over  5MVV). 

b.  Project  No.:  2534-0G5. 

c.  Date  Filed:  December  29.  1988. 

d.  Applicant:  Bangor  Hydro-Elerlric 
Company. 

e.  Name  of  Project:  Milfcrd  Project. 

f.  Location:  On  the  Penobscot  and 
Stillwater  Rivers  in  Penobscot  County. 
M.iine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16U.S.C.  791  {ajS^.SIr). 

h.  Applicant  Contact:  Frederick  S. 
Samp.  Bangor  Hydro-Electric  Company. 
33  Slate  Street.  Bangor.  ME  04401.  [207) 
94,5-5621. 

i.  FERC  Contact:  Robert  Bell.  {202] 
3~&-9237. 

'].  Comment  Dale:  June  11.  1989. 

k.  Description  of  Project.  The  project 
as  licensed  consists  of  the  followinc:  (1) 
The  Milford  Dam  1.400  feet  long  with  .t 
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maximum  height  of  about  30  feet 
containing  a  forebay  intake,  log  sluice 
and  flashboards.  and  the  Oilman  Falls 
Dam  475  feet  long  with  an  average 
height  of  5  feet  (at  which  no  electricity  is 
generated):  (2)  the  reservoir  created  by 
the  Milford  Dam  and  the  Oilman  Falls 
Dam.  with  an  area  of  apQ^oximately 
917.5  acres  as  normal  pond  elevation 
101.7  feet  with  over  2000  acre-feet  of 
storage  and  extending  3.1  miles 
upstream;  (3)  a  powerhouse  with 
masonry  foundation  housing  four  units 
with  a  generating  capacity  1.600  kW 
each:  and  (4)  appurtenant  facilities. 

The  proposed  new  license  proposal 
would  consist  of  the  following:  (1)  The 
475-foot-long,  5-foot-high  concrete 
gravity  Oilman  Falls  Dam  (to  regulate 
flow  in  the  Stillwater  River  only  with  no 
energy  generation):  (2)  4.4-foot-high 
flashboards  (3)  the  1.159-foot-long.  20- 
foot-high  concrete  gravity  Milford  Dam: 
(4)  4. 5-foot-high  flashboards:  (5)  the 
impoundment  of  both  dams  having  a 
surface  area  of  235  acres  with  a  storage 
capacity  of  2.250  acre-feet,  at  a  normal 
water  surface  elevation  of  101.7  feet 
m.s.l.;  (6)  the  existing  intake  structure; 
(7)  the  existing  powerhouse  would  be 
expanded  to  have  five  generating  units 
with  a  total  installed  capacity  of  8.000 
kW;  (8)  the  existing  tailrace;  and  (9) 
appurtenant  facilities.  The  Applicant 
estimates  the  average  annual  generation 
would  be  59.400  MWh.  The  Applicant 
owns  all  of  the  existing  project  facilities. 
All  project  energy  generated  would  be 
utilized  by  the  Applicant  for  sale  to  its 
customers. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
Sections  14  and  15  of  the  Federal  Power 
Act.  Based  on  the  license  expiration  of 
December  31. 1990.  the  Applicant's 
estimated  net  investment  in  the  project 
would  amount  to  $2,221,585.  and  the 
estimated  severance  damages  would 
amount  to  $300,000. 

\.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C. 
and  Dl. 

3a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  2851-005. 

c.  Date  Filed:  March  29. 1989. 

d.  Applicant:  Riegel  Products 
Corporation  and  James  River-Oroveton. 
Inc. 

e.  Name  of  Project:  Natural  Dam. 

f.  Location:  Oswcgatchie  River, 
Village  of  Oovemeur.  St.  Lawrence 
County.  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16U.S.C.  791(a)-825(r). 

h.  Applicant  Contacts:  Mr.  David  ). 
McKittrick.  James  River  Corporation  of 
Virginia.  Tredegar  Street.  P.O.  Box  2218. 
Richmond.  VA  23217.  Ms.  Jacquelyn  E. 


Stone.  McOuire.  Woods  and  Battle.  One 
James  Center.  Richmond.  VA  23219. 
(804)  644-4131. 

i.  FERC  Contact:  Steven  H.  Rossi. 
(202)  376-9814. 

j.  Comment  Date:  June  12. 1989. 

k.  Description  of  the  proposed 
transfer:  The  applicants  propose  to 
transfer  the  license  from  Riegel  Products 
Corporation  (licensee)  to  James  River- 
Oroveton.  Inc.  (transferee)  as  part  of 
reorganization  of  the  James  River 
Corporation  of  Virginia  of  which  the 
licensee  and  transferee  are  wholly 
owned  members.  The  Natural  Dam 
project  consists  of  an  existing  dam. 
reservoir  and  powerhouse  with  turbine- 
generators  with  a  total  rated  capacity  of 
1.020  kW. 

The  transferee  has  proposed  to 
operate  the  project  in  accordance  with 
the  existing  license.  No  change  to  the 
project  operation  has  been  proposed. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

4a.  Type  of  Filing:  Amendment  of 
License. 

b.  Project  No.:  4444-007. 

c.  Date  Filed:  September  21. 1988. 

d.  Applicant:  Trans  Mountain  Hydro 
Corp. 

e.  Name  of  Project:  Blue  Valley  Ranch 
Hydro  Power. 

f.  Location:  On  the  Blue  River  in 
Orand  County.  Colorado.  Township  1 
South.  Range  80  West. 

g.  Filed  Pursuant  to:  The  Federal 
Power  Act  and  section  4.200  of  the 
Commission's  regulations. 

h.  Applicant  Contact:  Mr.  Herbert  C. 
Young,  123  S.  Paradise  Road.  Oolden.  Co 
80401.  (303)  526-9296. 

i.  Commission  Contact:  Mr.  James 
Hunter.  (202)  376-1943. 

j.  Comment  Date:  June  22, 1989. 

k.  Description  of  Project:  The 
proposed  run-of-river  project  would 
consist  of  the  following  facilities:  (1)  A 
35-foot-wide,  3-foot-high  rock  and 
concrete  diversion  structure;  (2)  a  55- 
food-wide.  18-foot-high  grated  intake 
structure;  (3)  a  640-foot-long.  100-foot- 
wide.  14-foot-deep  power  canal;  (4)  a 
powerhouse  containing  3  equally  sized 
vertical  shaft  turbine  generator  units 
with  a  combined  capacity  of  288 
kilowatts  (KW)  producing  an  estimated 
annual  generation  of  1,600,000  kilowatt- 
hours;  (5)  a  100-foot-long  tailrace;  and 
(6)  1.450  feet  of  14.4-kV  transmission 
line.  The  total  estimated  project  cost  is 
$157,685.  This  capacity  represents  a  102- 
KW  increase  from  the  capacity 
authorized  by  the  license  for  this 
project. 

I.  Purpose  of  Project:  Power  would  be 
sold  to  Tri  State  Oeneration  and 
Transmission  Association.  Inc. 


m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C  and 
Dl. 

5a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  5927-008. 

c.  Date  Filed:  3/30/89. 

d.  Applicant:  Ooose  Creek  Hydro 
Associates. 

e.  Name  of  Project:  Goose  Creek. 

f.  Location:  On  Ooose  Creek  in 
Loudoun  County.  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791  (a)-€25(r). 

h.  Contact  Person:  David  K.  Iverson. 
410  Severn  Ave..  Suite  313.  Annapolis. 
MD.  21403,  (301)  268-8820. 

i.  Comment  Date:  June  20, 1989. 

j.  Description  of  Project:  The  proposed 
project  would  have  consisted  of  an 
existing  715-foot-long,  39-foot-high 
concrete  gravity  dam,  and  existing  120- 
acre  reservoir  which  provides  a  water 
supply  source  for  the  City  of  Fairfax,  a 
new  50-foot-long  penstock,  a  new 
powerhouse  containing  one  350-kW 
turbine/generator  unit  and  appurtenant 
facilities. 

Licensee  states  that  the  construction 
and  operation  of  this  project  is  no  longer 
economically  feasible  and  that  all 
financial  strategies  have  been 
exhausted.  Therefore,  license  has 
requested  that  its  license  be  terminated. 
The  license  was  issued  March  4, 1984, 
and  would  have  expired  February  28, 
2024.  The  licensee  has  not  commenced 
construction  of  the  project. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

6a.  Type  of  Application:  Major 
License  (over  5  MW). 

b.  Project  No.:  10482-001. 

c.  Date  Filed:  September  9, 1988. 

d.  Applicant:  Orange  and  Rockland 
Utilities,  Inc. 

e.  Name  of  Project:  Swinging  Bridge 
Project. 

f.  Location:  On  the  Mongaup  River  in 
Sullivan  and  Orange  Counties,  New 
York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contacts:  Mr.  Frank  E. 
Fischer,  Engineering  and  Production, 
Orange  and  Rockland,  Utilities,  Inc.  One 
Blue  Hill  Plaza,  Pearl  River,  NY  10965, 
(914)  352-6000. 

Mr.  G.S.P.  Bergen  Mr.  Thomas  E. 
Mark,  LeBoeuf,  Lamb,  Leiby  &  MacRae, 
520  Madison  Avenue,  New  York,  NY 
10022,  (212)  715-8372. 

i.  FERC  Contact:  Steven  H.  Rossi— 
(202)  376-9814. 

j.  Comment  Date:  June  14, 1989. 

k.  Description  of  Project:  The  existing 
project  consists  of  the  Toronto,  Cliff 
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Lake,  and  Swinging  Bridge  Dams.  The 
existing  project  and  dams  are  owned  by 
Orange  and  Rockland  Utilities,  Inc., 
Pearl  River,  New  York.  This  license 
application  was  filed  pursuant  to  a 
preliminary  permit  held  by  the 
applicant. 

(i)  Toronto  Facilities.  The  earth-fill 
Toronto  Dam  is  1,620  feet  long  and  103 
feet  high  and  has  a  50-foot-wide 
concrete  and  rock  side  channel  spillway 
at  its  west  end.  Five-foot-high  pin-type 
flashboards  are  used  in  the  spillway 
channel.  The  reservoir  has  a  surface 
area  of  860  acres,  a  storage  capacity  of 
24,658  acre-feet,  and  a  water  surface 
elevation  of  1.220  feet  USGS.  Discharges 
from  the  Toronto  Reservoir  to  Cliff  Lake 
are  made  through  an  8-foot  reinforced 
concrete  horseshoe  shaped  conduit.  460 
feet  in  length. 

(ii)  Cliff  Lake  Facilities.  Cliff  Lake 
Dam  consists  of  a  concrete  spillway 
section  98  feet  long  with  concrete 
abutments  and  earth-fill  embarkments 
totaling  610  feet  in  length.  Thirteen-inch- 
high  pin-type  flashboards  are  on  the 
spillway  crest.  The  reservoir  has  a 
surface  area  of  190  acres,  a  storage 
capacity  of  2,899  acre-feet,  and  a  water 
surface  elevation  of  1.072  feet  USGS. 
Water  releases  from  Cliff  Lake  to 
Swinging  Bridge  Reservoir  are  made 
through  a  2.100-foot-long,  5.3-foot-wide. 
and  6.6-foot-high  unlined  horseshoe- 
shaped  tunnel. 

(iii)  Swinging  Bridge  Facilities.  The 
earth-fill  Swinging  Bridge  Dam  is  975 
feet  long  and  135  feet  high,  and  has  a 
separate  concrete  side  channel  spillway 
located  750  feet  upstream  of  the  dam. 
Five-foot-high  pin-type  flashboards  are 
on  the  northern  half  of  the  spillway 
crest.  On  the  remaining  half  of  the 
spillway,  there  are  5  motor-driven  gates. 
The  reservoir  has  a  surface  area  of  1.000 
acres,  a  storage  capacity  of  17.222  acre- 
feet,  and  a  water  surface  elevation  of 
1.070  feet  USGS. 

The  Swinging  Bridge  Powerhouse  No. 

1  has  an  installed  capacity  of  5.000  kW 
and  is  supplied  from  the  Swinging 
Bridge  Reservoir  by  a  steel-lined  circular 
concrete  penstock.  692  feet  long  and  10 
feet  in  diameter.  A  butterfly-type  motor- 
operated  valve.  8  feet  in  diameter,  is 
located  in  a  gate  tower,  which  is 
constructed  on  top  of  the  penstock  and 
is  246  feet  downstream  of  the  penstock 
intake.  A  25-foot-wide  tailrace  leads  75 
feet  from  the  draft  tube  discharge  to  the 
river. 

The  Swinging  Bridge  Powerhouse  No. 

2  has  an  installed  capacity  of  6.750  k W 
and  is  supplied  from  the  Swinging 
Bridge  Reservoir  through  a  concerte 
lined  tunnel  784  feet  long  around  the 
west  end  of  the  dam.  connected  to  a 
steel  penstock  188  feet  long.  Both  the 


lined  tunnel  and  the  steel  penstock  have 
diameters  of  9.75  feet.  Located  571  feet 
downstream  of  the  intake  is  a  surge  tank 
and  a  20-foot-long  tailrace. 

1  he  two  powerhouses  are  constructed 
of  brick,  steel,  and  reinforced  concrete. 
Their  total  average  annual  generation  is 
17,no.OOO  kWh.  The  4.16-kV  generator 
leads  to  4.16/69-kV.  three-phase  step-up 
transformer  banks  are  25  feet  long  for 
Powerhouse  No.  2.  The  69-kV  overhead 
transmission  line  is  3.2  miles  long. 

I.  Purpose  of  Project:  Project  power  is 
sold  to  the  customers  of  Orange  and 
Rockla.nd  Utilities.  Inc. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B.  C,  and  Dl. 

7a.  Type  of  Application:  Major 
License  (over  5  MW). 

b.  Project  No.:  10648-000. 

c.  Date  Filed:  August  10. 1988. 

d.  Applicant:  Adirondack  Hydro 
Development  Corp.  and  McGrath 
Industries,  Inc. 

e.  Name  of  F*roject:  Waterford  Project. 

f.  Location:  On  the  Hudson  River  in 
Saratoga  and  Rensselear  Counties.  New 
York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contract.  Mr.  Darryl  F. 
Caputo.  Adirondack  Hydro 
Development  Corp.,  SeaComm  Plaza, 
Market  Street,  Potsdam,  NY  13676,  (315) 
265-8090. 

i.  FERC  Contract:  Robert  Bell.  (292) 
376-9237. 

j.  Comment  Date:  June  14, 1989. 

k.  bescription  of  Project:  The 
proposed  Waterford  Project  would 
consist  of:  (1)  The  existing  19.5-foot-high, 
1,028-foot-long  Waterford  Dam:  (2)  the 
existing  reservoir  having  a  surface  area 
of  420  acres  with  a  storage  capacity  of 
5,800  acre-feet  and  a  normal  water 
surface  elevation  of  30.5  feet  m.s.l.;  (3)  a 
proposed  96-foot-wide,  164-foot-Iong 
intake  channel;  (4)  a  proposed 
powerhouse  containing  two  generating 
units  having  a  total  installed  capacity  of 
10,200  kW;  (5)  a  proposed  164-foot-lohg 
tailrace  channel;  (6)  a  proposed  1.9-mile- 
long.  34.5-kV  transmission  line;  and  (7) 
appurtenant  facilities.  The  Applicant 
estimates  the  average  annual  generation 
would  be  39,fKX:..0O0  kWh.  All  energy 
generated  would  be  sold  to  the  Niagara 
Mohawk  Power  Corp. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
B,  C,  and  Dl. 

8a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10744-000. 

c.  Date  filed:  March  8, 1989. 

d.  Applicant:  Clearwater  Hydro 
Associates. 


e.  Name  of  Project:  Clearwater  Dam 
Proj&ct. 

f.  Location;  On  the  Black  River  in 
Reynolds  and  Wayne  Ccm.ties. 
Mitisouri. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Dominique 
Darne,  Might  Development  Corp.,  19(jO  L 
Sfeet  NW.,  Suite  608,  Washington  DC 
2(i036,  (202)  775-t692. 

i.  FERC  Contact:  Robert  Bell.  (202) 
375-9237. 

j.  Comment  Date:  June  14, 1989. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers 
Clearwater  Dam  and  would  consist  of: 
(1)  An  existing  intake  tcwer;  (2)  an 
existing  23-fool-diameter.  1,777-foot-Iong 
conduit;  (3)  a  proposed  p-iostock:  (4)  a 
proposed  pow.-^rhouse  containing 
generating  units  with  a  total  installed 
capacity  of  5.270  kW;  (5)  a  proposed 
tailrace;  (6)  an  existing  transmission 
line:  and  (7)  appurtenant  facilities.  The 
Applicant  estimates  the  average  annual 
generation  would  be  25,390.000  kWh.  .\ll 
project  energy  generated  would  be  sold 
to  a  local  utility.  The  cost  of  the  studies 
is  estimates  $150,000. 

1.  This  notice  also  consists  of  the 
following  stiindard  paragraphs:  A5.  A7. 
A9,  AlO.  B.  C.  and  D2. 

9a.  Type  of  Application.  Preliminary 
Permit. 

b.  Project  N'o.:  10748-000. 

c.  Date  Filed:  March  13.  li«9. 

d.  Applicant:  Iowa  Hydropower 
Development  Corporation. 

e.  Name  ot  Project:  Coralville  Diim 
Project. 

f.  Location:  On  the  Iowa  River  in 
Johnson  County,  Iowa. 

g  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S  C.  791(a)-825ir). 

h.  .Applicant  Contact:  Mr.  Justin 
Rundle.  IHDC.  708  Iowa  Avenue.  Iowa 
City,  lA  52240,  (319)  337-9875. 

i.  FERC  Contact:  Ed  Lee.  (202)  376- 
5786. 

j.  Comment  Dale:  June  22, 1989. 

k  Compe'ing  Application:  Project  .\o. 
10:"38;  Date  Filed:  Feb.  24. 1989;  Due 
Date:  May  25, 1989. 

I.  Description  of  Project:  The  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers  Coralville 
Dam  and  Lake  and  would  consist  of:  (1) 
A  proposed  siphon  penstock  leading  to  a 
new  powerhouse  that  will  house  a  single 
9.8-MW  generating  unit;  (21  a  new 
tailrace;  (3)  a  short  new  13.8-kV  or 
equivalent  transmission  line:  and 
apprutenant  facilities.  The  applicant 
estimates  the  average  annual  generator 
to  be  17.38  GWh.  The  cost  of  the  work 
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and  studies  to  be  performed  under  the 
permit  would  be  ^5.000. 

m.  Purpose  of  Project:  The  appHcant 
Intends  to  sell  the  project  generation  to 
a  local  utility  or  power  company. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A8,  A9, 
AlO.  B.  C.  and  D2. 

10a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10750-000. 

c.  Date  Filed:  March  16, 1989. 

d.  Applicant:  Environmental  Energy 
Company. 

e.  Name  of  Project:  Ririe  Water  Power 
Project. 

f.  Location:  On  Willow  Creek  in 
Bonneville  County,  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-e25(r). 

h.  Applicant  Contact:  Grant  D. 
Ourtschi.  P.O.  Box  502.  Driggs.  Idaho 
83422.  (208)  354-2336. 

i.  FERC  Contact:  Nanzo  T.  Coley,  (202) 
376-9416. 

j.  Comment  Date:  June  16, 1969. 

k.  Description  of  Project:  The 
applicant  would  utilize  an  existing  dam 
under  the  jurisdiction  of  the  Bureau  of 
Reclamation.  The  proposed  project 
would  consist  of:  (1)  A  proposed  14-foot- 
high.  18-foot-wide  inlet  structure;  (2)  a 
proposed  84-inch-diameter,  l,20G-foot- 
long  steel  penstoojfu  (3)  a  proposed 
powerhouse  containing  two  generating 
units  rated  at  1.200  kW  and  2.810  kW. 
respectively:  (4)  a  propo.sed  4.3-mile- 
long.  12.5-kV  transmission  line;  and  (5) 
appurtenant  facilities.  The  estimated 
average  annual  energy  output  for  the 
project  is  20.000.000  KWTi.  The  applicant 
estimates  that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
would  be  $20,000. 

1.  Purpose  of  Project:  Energy  produced 
at  the  project  would  be  sold  to  Utah 
Power  and  Light  Company. 

m.  This  notice  also  consists  of  the 
following  s'andard  paragraph:  A5.  A7. 
A9.  AlO.  B.  C.  and  02.  ^ 

11a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10752-000. 

c.  Date  filed:  March  21. 1989. 

d.  Applicant:  Enerdyne. 

e.  Name  of  Project:  Snyder  Falls 
Creek. 

f.  Location:  In  Chugach  National 
Forest,  on  Snyder  Falls  Creek,  in  the 
Greater  Anchorage  Borough,  Alaska. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Mr.  Earl  V. 
Ausman,  3909  Geneve  Place.  Anchorage. 
AK  99508,  (907)  258-2420. 

i.  FERC  Contact:  Michael  Spencer  at 
(202)  376-1669. 

j.  Comment  Date:  June  15. 1989. 


k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
30-foot-high  concrete  arch  dam  at 
elevation  1,338  feet;  (2)  a  3,600-foot-long, 
20-inch-diameter  pipe:  (3)  a  powerhouse 
containing  a  generator  with  a  capacity 
of  1.260  kW  and  an  average  annual 
generation  of  5.7  Gwh;  and  (4)  a  6.8- 
mile-long  transmissioi)  line. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $75,000. 

I.  Purpose  of  Project:  Project  power 
would  be  sold  to  Cordova  Electric 
Cooperative. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO.  B.  C,  and  D2. 

12a.  Type  of  Filing:  Preliminary 
Permit. 

b.  Project  No.:  10753-000. 

c.  Date  Filed:  March  21. 1989. 

d.  Applicant:  Mormon  Peak  Pumped 
Storage  Power  Company,  Inc. 

e.  Name  of  Project:  Mormon  Peak 
Water  Power  Project. 

f.  Location:  In  Clark  County,  Nevada. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a)-a25(r). 

h.  Applicant  Contact:  R.  Steave 
Creamer,  Creamer  and  Noble.  Inc.,  435 
East  Tabernacle,  St.  George,  Utah  84770. 
(801)673-4677. 

i.  Commission  Contact:  Nanzo  T. 
Coley.  (202)  376-9416. 

j.  Comment  Date:  June  19. 1989. 

k.  Description  of  Project:  The 
proposed  project  would  utilize,  in  part, 
lands  under  the  jurisdiction  of  the 
Bureau  of  Land  Management.  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  A  proposed  storage  pond 
that  would  function  as  a  forebay  with  a 
surface  area  of  52  acres  and  a  storage 
capacity  of  1,200  acre-feet  at  an 
elevation  of  4,120  feet  m.s.l.:  (2)  a 
proposed  144-inch-diameter,  2.000-foot- 
long  penstock  that  would  extend  from 
the  forebay.  through  the  powerhouse,  to 
the  afterbay.  which  is  the  same  size  as 
the  forebay  at  a  lower  elevation  of  1,200 
feet;  (3)  a  proposed  powerhouse  with  a 
generating  capacity  of  100  MW  and  a 
pumping  capacity  of  153  MW;  (4)  a 
proposed  17.6-mile-long.  132-kv 
transmission  line;  and  (5)  appurtenant 
facilities.  The  estimated  average  annual 
energy  output  for  the  project  for  peaking 
power  is  219.000  MWh  and  for  pumping 
power  is  335.000  MWh.  The  applicant 
estimates  that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
would  be  $150,000. 

1.  Purpose  of  Project:  Power  produced 
at  the  project  would  be  sold  to  the 
Nevada  Power  Company. 


m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO.  B.  C.  and  D2. 

13a.  Type  of  Application:  Declaration 
of  Intention. 

b.  Project  No.:  EL89-21-000. 

c.  Date  Filed:  February  27. 1989. 

d.  Applicant:  Southern  Energy,  Inc. 

e.  Name  of  Project:  Lutak  Inlet 
Hydroelectric  Water  Power  Project 
(AK). 

f.  Location:  Unnamed  Stream.  Haines 
Township,  Haines.  Alaska. 

g.  Filed  Pursuant  to:  Section  23(b)  of 
the  Federal  Power  Act.  16  U.S.C.  817(b). 

h.  Applicant  Contact:  John  Floreske. 
Jr..  Southern  Energy  Inc..  Post  Office  Box 
34117,  Juneau.  AK  99803.  (907)  789-7544. 

i.  FERC  Contact:  Hank  Ecton.  (202) 
376-9073. 

j.  Comment  Date:  June  14. 1989. 

k.  Description  of  Project:  The 
proposed  Lutak  Inlet  Hydroelectric 
Water  Power  Project,  a  run-of-stream 
project  on  an  unnamed  stream  with 
discharge  into  Lutak  Inlet,  would  consist 
of:  (1)  A  3.5-foot  high,  12-foot  wide,  and 
6.5-foot  deep  concrete  intake  structure; 
(2)  an  18-inch-diameter.  2.047-foot-long 
buried  penstock  with  an  18-inch 
butterfly  valve;  (3)  a  powerhouse 
containing  one  generating  unit  with  a 
rated  capacity  of  250  kilowatts;  (4)  a 
tailrace  consisting  of  two  30-inch 
diameter  galvanized  steel  pipes;  (5)  a  4(> 
foot-long.  12.47  kV  transmission  line, 
tying  into  an  existing  Haines  Light  and 
Power  distribution  system;  and  (6) 
appurtenant  facilities. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  commerce  would  '.e 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  affect  public  lands  or  reservations  of 
the  United  States;  (3)  would  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable,  has 
involved  or  would  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantly 
modified  the  project's  pre-1935  design  or 
operation. 

1.  Purpose  of  Project:  Applicant 
intends  to  sell  energy  to  the  Haines 
Light  and  Power  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C 
and  D2. 

14a.  Type  of  Application:  Major 
License  (over  5  MW). 
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b.  Project  No.:  9690-004. 

c.  Date  Filed:  September  9, 1988. 

d.  Applicant:  Orange  and  Rockland 
Utilities.  Inc. 

e.  Name  of  Project:  Rio  Project. 

f.  Location:  On  the  Mongaup  River  in 
Sullivan  and  Orange  Counties.  New 
York. 

g.  Filed  Pursuant  to:  Federal  Power 
Ant,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contacts:  Mr.  Frank  E. 
Fischer,  Engineering  and  Production, 
Orange  and  Rockland  Utilities,  Inc.,  One 
Blue  Hill  Plaza,  Pearl  River,  NY  1096.5, 
(914)  352-6000.  Mr.  G.S.P.  Bergen.  Mr. 
Thomas  E.  Mark,  LeBoeuf,  Lamb,  Leiby 
&  MacRae,  520  Madison  Avenue,  New- 
York.  NY  10022.  (212)  715-8372. 

i.  FERC  Contact:  Steven  H.  Rossi; 
(202)  376-9814. 

j.  Comment  Date:  June  12, 1989. 

k.  Competing  Application:  Project  No. 
9754-000;  Date  Filed:  December  30, 1985. 

I.  Description  of  Project:  The  existing 
project  consists  of:  (1)  A  concrete 
gravity  dam  100  feet  high  and  465  feet 
long,  including  264  feet  of  overflow 
spillway  section  with  5-foot-high 
flashboards;  (2)  two  earth  embankment 
sections,  460  feet  long  at  the  eastern 
abutment  and  540  feet  long  at  the 
western  abutment;  (3)  a  concrete  intake 
structure  with  trashracks  and  a  steel 
intake  gate  13.5  feet  high  and  11.25  feet 
wide;  (4)  a  concrete  and  brick 
powerhouse  80  feet  long  and  30  feet 
wide  equipped  with  two  vertical-shaft 
Francis  turbine-generator  sets  of  5,000 
kW  each;  (5)  a  surge  tank  of  wood  stave 
and  steel  35  feet  in  diameter,  located 
upstream  of  the  main  powerhouse;  (0)  a 
tailrace  225  feet  long  and  45  feet  wide 
with  a  concrete  weir  at  the  oiit'.et:  (7)  the 
150-foot-long.  4.16-kV  generator  leads 
connecting  each  generating  unit  to  the 
station  4.16-kV  bu;i  jnd  thr  ;e-phase 
4.16/69-kV  main  stepup  transformer:  and 
(8)  appurtenant  facilities.  The  average 
annual  generation  is  31,271,000  kWh. 
The  existing  project  and  dam  are  owned 
by  Orange  and  Rockland  Utilities.  Inc., 
Pearl  River,  New  York. 

m.  Purpose  of  Project:  Project  power  is 
sold  to  the  customers  of  Orange  and 
Rockland  Utilities,  Inc. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  .^4.  B,  C. 
andDl. 

15a.  Type  of  Application:  Major 
License  (5MW  or  less). 

b.  Project  No.:  10481-001. 

c.  Date  Filed:  September  9, 1988. 

d.  Applicant:  Orange  and  Rockland 
Utilities.  Inc. 

e.  Name  of  Project:  Mongaup  Project. 

f.  Location:  On  the  Mongaup  River  in 
Sullivan  and  Orange  Counties.  New- 
York. 


g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contacts:  Mr.  Frank  E. 
Fischer,  Engineering  and  Projection, 
Orange  and  Rockland  Utilities,  Inc..  One 
Blue  Hill  Plaza.  Peari  River.  NY  10965, 
(914)  352-6000.  Mr.  G.  S.  P.  Bergen.  .Mr. 
Thomas  E.  Mark,  Leboeuf,  Lamb.  Lieby 
&  MacRae.  520  Madison  Avenue.  New 
York.  NY  10022.  (212)  715-8372. 

i.  FERC  Contact:  Steven  H.  Rossi: 
(202)  376-9814. 

j.  Comment  Date:  June  12  1989. 

Description  of  Project:  The  existing 
project  consists  of  the  Mongaup  D^m 
and  Black  Brook  Dam.  The  existing 
project  and  dams  are  owned  by  Orange 
and  Rockland  Utilities.  Inc..  Pearl  River. 
New  York.  This  License-application  was 
filed  pursuant  to  a  preliminary  permit 
held  by  the  applicant. 

(i)  Mongaup  Facilities.  A  40-foot-high. 
156-foot-long  concrete  gravity  spillway 
dam  is  located  at  the  crest  of  Mongaup 
Falls  with  5-foot-high  flashboards  on  its 
crest.  The  reservoir  has  a  surface  ^rea  of 
about  120  acres,  a  storage  capacity  of 
76.3  million  cubic  feet,  and  a  water 
surface  elevation  of  935  feet  USGS.  The 
reservoir  is  connected  to  the  Mongaup 
Powerhouse  by  an  8-foot-diameter. 
2.650-foot-long  wood  stave  penstock. 
The  Mongaup  powerhDuse  has  an 
installed  capacity  of  4.000  kW.  A  riveted 
steel  plate  surge  tank  is  at  the  end  of  the 
penstock. 

The  average  annual  generation  is 
16,424,000  kWh.The  2.4-kV  generator 
leads  connecting  the  generators  to  the 
2.4/69-kV,  three-phase  stepup 
transformer  and  local  69-kV  distribution 
system  are  100  feet  long. 

(ii)  Black  Brook  Facilities.  The  Black 
Brook  Dam  is  a  44-foot-long  concrete 
gravity  spillway.  Crest  control  is 
accomplished  with  an  8-foot-long  stop 
log  section  and  a  34-foot-long  flashboard 
section,  each  5  feet  high.  Total  overall 
height  of  the  dam,  flashboard  and  stop 
log  sections,  is  15  feet  with  the  top  of  the 
boards  located  at  948  feet  USGS  a:;d  the 
top  of  the  dam  crest  at  943  feet  USGS. 
The  reservoir  has  not  storage.  Water 
from  the  Black  Brook  Da.Ti  is  disciiarged 
into  the  Mongaup  surge  tank  by  mf.ins 
of  a  4-foot-diameter.  4.300-foot-Iong 
penstock. 

1  Purpose  of  Project:  Project  pow  er  is 
sold  to  the  customers  of  Orange  and 
Rockland  Utilities,  Inc. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3.  A9. 
B.C.  andDl. 

Standard  Paragraphs 

A3.  Development  Application.  Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  t  >  the  ConiTiission.  on  or 


before  the  specified  comment  date  lor 
the  paticular  application,  a  competing 
development  application,  or  a  notice  nf 
intent  to  file  sjch  an  application. 
Submission  of  a  timely  notice  of  intent 
ai'cws  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  Jays  after  the  specified 
comment  da '3  for  the  partictilar 
application.  Applications  for  preliminary 
permits  will  not  be  accepted  in  response 
to  this  notice. 

A5.  Preliminary  Permit.  Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
anplication  itself,  or  a  noMce  of  intent  to 
f;ie  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminarj'  permit  application  must 
conform  w'ith  13  CFR  4.3(iib)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit  .Any  quaiif'ed 
development  applicant  desiring  to  Tie  a 
competing  developmeni  application 
must  submit  to  the  Coniir..ssion.  on  or 
before  the  specified  comment  date  f.^r 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timel> 
nitice  of  intent  to  file  a  development 
application  allows  an  interested  pe:>m 
to  file  the  cor^pcting  application  no  i.itiT 
than  120  days  after  the  specified 
comment  date  for  the  par'icular 
application.  A  competing  license 
application  must  conform  with  18  C!  R 
4.30(b)  (1)  and  (9)  and  4.36. 

A8.  Preliminary  Permit  Public  notice 
of  the  filing  ot  the  initial  preliminary 
permit  application,  which  has  already 
been  given,  established  II. e  due  date  for 
filing  competi.-ig  preliminary  permit  and 
de\  elopment  applications  or  notices  of 
intent.  An>  competing  pr.^iiminary 
permit  or  development  application  or 
notice  of  intert  to  file  a  competing 
preliminary  permit  or  de\eIopment 
application  n:'.it  be  filed  in  respons-^  to 
and  in  compliance  with  the  public  n-itice 
of  the  initial  preliminary  permit 
application.  \o  competing  applications 
or  notices  of  ritent  to  file  competing 
applications  may  be  filed  in  resporsr  !o 
this  notice.  A  competing  license 
application  must  conform  with  18  CKR 
4.J0(b)  (l)and  (9)  and  4  3o. 

A9.  Notice  of  intent.  A  notice  of  intent 
must  specify  the  exact  na-'ne.  business 
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address,  and  telephone  number  of  the 
prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  ser\'ed  on  the 
applicant(8)  named  in  this  public  notice. 
AlO.  Proposed  Scope  of  Studies  under 
Permit.  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  prehminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene.  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210,  .211. 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
Tiled,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents.  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION". 
"COMPETING  APPUCATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  numer  of  copies  provided  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NW..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to  Dean 
Shumway.  Director.  Division  of  Project 
Review.  Federal  Energy  Regulatory 
Commission.  Room  2U3-RB.  at  the 
above-mentioned  address.  A  copy  of 
any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Dl.  Agency  Comments.  States, 
agencies  established  pursuant  to  federal 


law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving, 
developing,  and  conserving  a  waterway 
affected  by  the  project,  federal  and  state 
agencies  exercising  administration  over 
fish  and  wildlife,  flood  control, 
navigation,  irrigation,  recreation, 
cultural  or  other  relevant  resources  of 
the  state  in  which  the  project  is  located, 
and  affected  Indian  tribes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
Power  Act  as  amended  by  the  Electric 
Consumers  Protection  Act  of  1986,  the 
Fish  and  Wildlife  Coordination  Act.  the 
Endangered  Species  Act,  the  National 
Historic  Preservation  Act,  the  Historical 
and  Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act,  Pub. 
L.  No.  88-29,  and  other  applicable 
statutes.  Recommended  terms  and 
conditions  must  be  based  on  supporting 
technical  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  section  313(b)  of 
the  Federal  Power  Act.  18  U.S.C.  Section 
8251(b).  that  Commission  findings  as  to 
facts  must  be  supported  by  substantial 
evidence. 

All  other  federal,  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  inssuance  of  a  license.  A 
copy  of  the  application  may  be  obtained 
directly  from  the  applicant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  sent  to  the  Applicant's 
representatives. 

D2.  Agency  Comments.  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be  obtain 
by  agencies  directly  from  the  Applicant. 
If  an  agency  does  not  file  comments 
within  the  time  specified  for  filing 
comments,  it  will  be  presumed  to  have 
no  comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Dated:  May  11. 1989,  Washington,  DC 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  89-11697  Filed  5-15-89;  8:45  amj 
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(Docket  Not.  CPS9-1263-000,  et  ai.] 

Texas  Eastern  Transmission  Coip.  et 
al.;  Natural  Gas  Certificate  FiUngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Eastern  Transmission 
Corporation 

[Docket  No.  CP89-1263-000| 

May  8, 1989. 

Take  notice  that  on  April  24, 1989, 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern).  P.O.  Box 
2521.  Houston.  Texas  77252,  filed  in 
Docket  No.  CP8&-126»-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Texas  Eastern  to  (1)  render 
a  service  involving  the  firm  exchange 
and  transportation  of  natural  gas  for 
certain  New  Jersey  local  distribution 
company  (IDC)  customers  (New  Jersey 
Shippers)  of  Iroquois  Gas  Transmission 
System  (Iroquois)  and  (2)  establish  new 
delivery  points  under  existing  service 
agreements  with  Texas  Eastern's  New 
York  LDC  customers  (New  York 
Shippers),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Eastern  states  that  its 
application  is  in  response  to  the 
Commission's  Order  of  January  12. 1989 
(46  FERC I  61.012,  Order  Ruling  on 
Discreteness  of  Additional  Northeast 
Projects  and  Establishing  Procedures). 
severing  the  Northeast  Project 
settlement  proposals  from  the  open- 
season  proceeding  for  processing  as 
discrete  projects  as  it  relates  to  the 
Iroquois  Project. 

Texas  Eastern  relates  that  the 
Iroquois  Project  is  designed  to  transport 
Canadian  gas  received  from 
TransCanada  Pipelines  Limited  at  the 
U.S./Canada  border  for,  inter  alia, 
ultimate  redelivery  to  LDC  customers  in 
New  York  (New  York  Shippers)  '  and 
New  Jersey  (New  Jersey  Shippers),*  that 
the  principal  component  of  the  Iroquois 
system  is  a  369.4-mile  pipeline  from  the 
U.S./Canada  border  near  Iroquois. 
Ontario  through  New  York.  Connecticut, 
and  across  the  Long  Island  Sound  to  a 
point  of  interconnection  with  the 
facilities  of  ULCO  at  South  Commack. 


'  The  Brooklyn  Union  Ga»  Company  (Brooklyn 
Union).  Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Ed),  and  Long  Island  Lighting 
Company  (ULCO). 

»  Eliiabelhtown  Gas  Company  (Elizabethtown). 
New  lersey  Natural  Gas  Coinpany  (New  Jersey 
Natural),  and  Public  Service  Electric  and  Gas 
Company  (PSE&G). 
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Suffolk  County,  New  York,  and  that  the 
New  York  Shippers  and  New  Jersey 
Shippers  collectively  have  contracted 
with  Iroquois'  for  the  firm  delivery  of  up 
to  the  dekatherm  equivalent  of  180.000 
Nfcf  per  day  at  a  proposed 
interconnection  between  Iroquois  and 
LILCO's  facilities  at  South  Commack. 

Texas  Eastern  states  that,  to  facilitate 
the  delivery  of  Iroquois  supplies  to  the 
New  Jersey  Shippers,  Texas  Eastern  has 
entered  into  an  exchange  and 
transportation  arrangement  with  the 
New  Yorlc  Shippers  and  the  New  Jersey 
Shippers  as  proposed  by  its  application. 

New  Delivery  Points — New  York 
Shippers 

Texas  Eastern  requests  authorization 
to  establish  a  new  delivery  point  for 
deliveries  under  existing  and  new  sales 
and  transportation  service  agreements 
at  South  Commack  to  be  allocated 
among  the  New  York  Shippers  as 
follows: 


Company 


Brooklyn  Union 

Con  Ed 

ULCO 

Totat 


Maximum  dariy 
delivery  (Dt) 
obligations 


30,800 

8,800 

15.400 

55.000 


If  requested  by  the  New  York 
Shippers,  Texas  Eastern  would  delivery 
up  to  a  total  of  the  dekatherm  equivalent 
of  55,000  Mcf  per  day  to  the  New  York 
Shippers  according  to  such  other 
allocation  as  may  be  mutually  agreed 
upon,  from  time  to  time,  by  the  New 
York  Shippers. 

Upon  approval  of  this  application, 
Texas  Eastern  v;ould  file  with  the 
Commission  superseding  Service 
Agreements  under  its  Rate  Schedules 
DCQ  and  I  and  other  agreements  as 
appropriate  with  each  of  the  New  York 
Shippers. 

Exchange  and  Transportation — New 
Jersey  Shippers 

Texas  Eastern  requests  authorization 
to  render  an  exchange  and 
transportation  service  for  the  New 
Jersey  Shippers  pursuant  to  a  proposed 
Pro  Forma  Firm  Exchange  and 
Transportation  Agreement. 

Pursuant  to  the  Agreement,  the  New 
Jersey  Shippers  would  release  up  to  the 
dekatherm  equivalent  of  55.000  Mcf  per 
day  of  their  daily  Iroquois  quantities  to 
Texas  Eastern  at  South  Commack  in 
exchange  for  thermally  equivalent  daily 
quantities  that  otherwise  would  be 
delivered  to  the  New  York  Shippers  at 
Texas  Eastern's  Station  058  on  Staten 
Island. 


Specifically,  concurrently  with  the 
release  by  the  New  Jersey  Shippers  of 
their  daily  Iroquois  quantities  at  South 
Commack  to  Texas  Eastern,  the  New 
York  Shippers  would  request  delivery  of 
thermally  equivalent  quantities  of  gas  at 
South  Commack  by  Texas  Eastern  for 
the  account  of  the  New  York  Shippers  in 
satisfaction  of  the  respective  rights  the 
New  York  Shippers  would  otherwise 
have  to  delivery  of  equivalent 
dekatherm  quantities  by  Texas  Eastern 
to  the  New  York  Shippers  at  Texas 
Eastern's  Station  058  on  Staten  Island. 
Iroquois  would  redeliver  the  quantities 
made  available  by  the  New  Jersey 
Shippers  to  Texas  Eastern  for  the 
account  of  the  New  Yoric  Shippers  on  a 
firm  basis  at  South  Commack.  Texas 
Eastern  would  deliver  the  daily 
quantities  that  otherwise  would  be 
delivered  to  the  New  Yoric  Shippers  at 
Station  058  to  the  New  Jersey  Shippers 
on  a  firm  basis  at  their  existing  delivery 
points  with  Texas  Eastern  in  New 
Jersey.  The  Maximum  Daily  Quantities 
for  each  of  the  New  Jersey  Shippers 
would  be  as  follows: 


Company 


Eiizabettitown _. 

New  Jersey  Natural . 
PSEiG _. 


Total. 


Maximum  daily 
delivery  (Dt) 
obligations 


5.000 
40.000 
10.000 


55.000 


Texas  Eastern  states  that  to  complete 
the  above  transaction  LILCO  has  agreed 
to  receive  and  make  available  to 
Brooklyn  Union  and  Con  Ed  on  a  firm 
basis  daily  quantities  equivalent  to  the 
total  of  Brooklyn  Union's  and  Con  Ed's 
quantities  delivered  by  Texas  Eastern 
and  Iroquois  at  South  Commack. 

For  each  dekatherm  of  gas  delivered 
by  Texas  Eastern  to  the  New  Jersey 
Shippers  pursuant  to  the  Agreement, 
Texas  Eastern  proposes  to  charge  $.05 
per  dt  of  gas  delivered.  The  rate  is 
exclusive  of  any  additional  charge  as 
determined  pursuant  to  the  General 
Terms  and  Conditions  of  Texas 
Eastern's  FERC  Gas  Tariff,  as  effective 
from  time  to  time,  applicable  to  the 
Agreement. 

The  term  of  the  Agreement  would  be 
from  the  in-service  dale  for  the  Iroquois 
facilities  crossing  Long  Island  Sound 
from  Connecticut  to  the  point  of 
interconnection  with  LILCO's  facilities 
at  South  Commack  and  would  continue 
in  force  for  a  primary  term  of  twenty 
years  and  in  effect  from  year  to  year 
after  the  end  of  the  primary  term  unless 
terminated  by  any  party  upon  twelve 
months  writtep  notice. 


Texas  Eastern  states  that  no 
additional  facilities  are  contemplated  at 
this  time. 

Texas  Eastern  alleges  that 
authorization  of  its  proposal  herein  will 
provide  a  cost  efficient  method  for  the 
New  Jersey  Shippers  to  receive  their 
Iroquois  gas  supplies  while  obviating  the 
need  for  construction  of  additional 
pipeline  facilities. 

Texas  Eastern  states  that  the  New 
York  Shippers  will  file  a  petition  for  a 
declaratory  order  disclaiming 
jurisdiction  under  the  Natural  Gas  Act 
with  respect  to  the  use  of  the  New  York. 
Shippers'  facility  and  other  operations 
required  to  effect  the  transportation 
proposed. 

Comment  date:  May  30, 1989.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  United  Gas  Pipe  Line  Co. 

(Docket  No.  CP89-1 278-000) 
May  &  1969. 

Take  notice  that  on  April  27. 1989. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478.  Houston,  Texas  77251- 
1478.  filed  in  Docket  No.  CP8»-12r8-000 
a  request  pursuant  to  S§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
gas  on  an  interruptible  basis  for 
Houston  Lighting  and  Power  Company  " 
(Shipper),  under  the  blanket  certificate 
issued  in  Docket  No.  CP88-6-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  pubUc  inspection. 

United  states  that  it  proposes  to 
transport  for  Shipper  515.000  MMBtu  on 
a  peak  day.  515.000  MMBtu  on  an 
average  day  and  187,975,000  KfNfBtu  on 
an  annual  basis.  United  also  states  that 
pursuant  to  a  Transportation  Agreement 
dated  February  3, 1989  between  United 
and  Shipper  CTransporfation  Agreement) 
proposes  to  transport  natural  gas  for 
Shipper  from  points  of  receipt  located  in 
Bienville  Parish.  Louisiana.  The  points 
of  delivery  and  ultimate  points  of 
delivery  are  located  in  multiple  counties 
in  Texas. 

United  farther  states  that  it 
commenced  this  service  February  8, 
1969.  as  reported  in  Docket  No.  ST89- 
2728-000. 

Comment  date:  June  22. 1989,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 
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3.  Colorado  Interstate  Gas  Co. 

[Docket  No.  CP89-1280-0001 
May  8. 1989. 

Take  notice  that  on  April  27. 1989. 
Colorado  Interstate  Gas  Company 
(GIG).  Post  Office  Box  1087.  Colorado 
Springs.  Colorado  80944.  Hied  in  Docket 
No.  CP89-1280-000  an  application 
pursuant  to  section  7(b]  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  a  portion  of  certain  natural  gas 
transportation  services  authorized  for 
Questar  Pipeline  Company  (Questar).  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

GIG  proposes  to  abandon  the 
transportation  service  of  up  to  25.000 
Mcf  of  natural  gas  per  day  on  behalf  of 
Questar  previously  authorized,  inter 
alia,  by  Commission  order  dated  May  1, 
1986.  in  Docket  No.  CP86-17-000.  GIG 
states  that  no  volumes  of  natural  gas 
were  transported  by  CIG  on  behalf  of 
Questar  and  that  the  gas  transportation 
agreement  dated  November  3. 1983,  as 
amended,  expired  by  its  own  terms  on 
October  31. 1987. 

Comment  date:  May  30. 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

4.  Texas  Gas  Transmission  Coq». 

[Docket  No.  CP89-1 284-000] 
May  8. 1989. 

Take  notice  that  on  May  1. 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederics  Street. 
Owensboro.  Kentucky  42301.  filed  in 
Docket  No.  CP89-1284-000  a  request 
pursuant  to  9  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  Reed  Minerals,  a  Division  of  Harsco 
Corporation  (Reed  Minerals),  under 
Texas  Gas'  blanket  certificate  issued  in 
Docket  No.  CP88-686-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Texas  Gas  proposes  to  transport  on 
an  interrjplible  basis  up  to  4,000  MMBtu 
of  natural  gas  on  a  peak  day,  1,000 
MMBtu  on  an  average  day  and  365.000 
MMBtu  on  an  annual  basis  for  Reed 
Minerals.  Texas  Gas  states  that  it  would 
perform  the  transportation  service  for 
Reed  Minerals  under  Texas  Gas'  Rate 
Schedule  IT.  Texas  Gas  indicates  that  it 
would  transport  the  gas  from  various 
receipt  points  to  a  delivery  point  located 
in  Warren  County,  Ohio. 

It  is  explained  that  the  service 
commenced  March  8, 1989,  under  the 
automatic  authorization  provisions  of 
S  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 


ST89-2715.  Texas  Gas  indicates  that  no 
new  facilities  would  be  necessary  to 
provide  the  subject  service. 

Comment  date:  June  22, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  El  Paso  Natural  Gas  Co. 

[Docket  No.  CP89-1289-000] 
May  a  1989. 

Take  notice  that  on  May  2. 1989.  El 
Paso  Natural  Gas  Company  (El  Paso). 
Post  Office  Box  1492.  El  Paso.  Texas 
79978.  filed  in  Docket  No.  CP89-1289-000 
a  request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  Southern 
California  Gas  Company  (SCGC).  a 
shipper  of  natural  gas.  under  El  Paso's 
blanket  certificate  issued  in  Docket  No. 
CP88-433-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

El  Paso  proposes  to  transport,  on  an 
interruptible  basis,  up  to  563.750  MMBtu 
equivalent  of  natural  gas  on  a  peak  day. 
563.750  MMBtu  equivalent  on  an 
average  day,  and  205,708.750  on  an 
annual  basis  for  SCGC.  It  is  stated  that 
El  Paso  would  receive  the  gas  at  existing 
interconnections  between  El  Paso  and 
SCGC  and  wuld  deliver  equivalent 
volumes  at  various  interconnections 
near  the  Arizona-California  border.  It  is 
asserted  that  the  transportation  service 
would  be  effected  using  existing 
facilities  and  that  no  construction  of 
additional  facilities  would  be  required. 
It  is  explained  that  the  transportation 
service  commenced  March  11. 1989,  as 
reported  in  Docket  No.  ST89-2998. 

Comment  date:  June  22. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Tennessee  Gas  Pipline  Co. 

[Docket  No.  CP89-1 288-000]      ' 
May  9,  1989. 

Take  notice  that  on  May  1. 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No.  CP89- 
1289-000  a  request  pursuant  to 
§S  157.205  and  264.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  provide  a 
transportation  service  for  EnMark  Gas 
Corporation  (EnMark).  a  marketer, 
under  Tennessee's  blanket  certificate 
issued  in  Docket  No.  CP87-115-000  on 
)une  18. 1987,  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 


with  the  Commission  and  open  to  public 
inspection. 

Tennessee  proposes,  pursuant  to  a  "^ 
transportation  agreement  dated  March 
7. 1989.  as  amended  March  23  1989.  to 
transport  natural  gas  for  EnMark  from 
points  of  receipt  located  principally 
offshore  Louisiana  and  offshore  Texas 
and  the  states  of  Texas.  Mississippi  and 
Louisiana.  It  is  stated  that  points  of 
delivery  are  located  principally  in  the 
State  of  Louisiana  where  Tennessee 
interconnects  with  CNG  Transmission 
Corporation  and  Columbia  Gas 
Transmission  Corporation.  Tennessee 
further  states  that  under  the  contract  the 
maximum  daily  and  average  daily 
quantities  are  26,250  dekatherms  (dt) 
and  approximately  9,581.250  dt  on  an 
annual  basis.  Tennessee  states  that 
service  under  S  284.223(a)  commenced 
April  1, 1989,  as  reported  in  Docket  No. 
ST89-3199-000  filed  April  26. 1989. 

Comment  date:  June  23, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Trunkline  Gas  Co. 

[Docket  No.  CP8&-1291-O001 
May  9, 1989. 

Take  notice  that  on  May  2. 1989. 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642.  Houston.  Texas  77251- 
1642.  filed  in  Docket  No.  CP89-1289-000 
a  request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Arco  Oil  and 
Gas  Company  (Arco),  a  producer,  under 
the  blanket  certificate  issued  in  Docket 
No.  CP86-586-000.  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Trunkline  states  that  pursuant  to  a 
transportation  agreement  dated  October 
5, 1988.  under  its  Rate  Schedule  PT,  it 
proposes  to  transport  up  to  80,000 
dekatherms  (dl)  per  day  equivalent  of 
natural  gas  for  Arco.  Trunkline  states 
that  it  would  transport  the  gas  from 
multiple  receipt  points  as  shown  in 
Exhibit  "A"  of  the  transportation 
agreement  and  would  deliver  the  gas, 
less  fuel  and  unaccounted  for  line  loss, 
to  Columbia  Gulf  Transmission 
Company  (Centerville)  in  St.  Mary 
Parish.  Louisiana. 

Trunkline  advises  that  service  under 
S  284.223(a)  commenced  March  17. 1989. 
as  reported  in  Docket  No.  ST89-2909. 
Trunkline  further  advises  that  it  would 
transport  80.000  dt  on  an  average  day 
and  29,200.000  dt  annually. 
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Comment  date:  June  23. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Trunkline  Gas  Co. 

[Docket  No.  CP89-1293-fl00] 
May  9, 1989. 

Take  notice  that  on  May  2, 1989. 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642.  filed  in  Docket  No.  CP89-1293-000 
a  request  pursuant  to  5  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  American 
Central  Gas  Marketing  Company 
(American),  a  market,  under  the  blanket 
certificate  issued  in  Docket  No.  CP86- 
586-000,  pursuant  to  section  7  of  the 
Natural  Cas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

'Trunkline  states  that  pursuant  to  a 
transportation  agreement  dated  October 
6, 1988.  under  its  Rate  Schedule  PT,  it 
proposes  to  transport  up  to  25,000 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  American.  "Tninkline 
states  that  it  would  transport  the  gas 
from  multiple  receipt  points  as  shown  in 
Exhibit  "A"  of  the  transportation 
agreement  and  would  deliver  the  gas. 
less  fuel  and  unaccounted  for  line  loss, 
to  ANR  (Patterson)— outlet  in  St  Mary 
Parish.  Louisiana. 

Trunkline  advises  that  service  under 
§  234.223ta)  commenced  March  11. 1989. 
as  reported  in  Docket  No.  ST89-2911. 
Trunkline  further  advises  that  it  would 
transport  20.000  dt  on  an  average  day 
and  7.300.000  dt  annually. 

Comment  date:  June  26, 1989.  in 
accordance  with  Standdrd  Paragraph  G 
at  the  end  of  this  notice. 

9.  United  Gas  Pipe  Line  Co. 
[Docket  No.  CPa9-1298-000j 
May  9, 1969. 

Take  notice  that  on  May  3. 1989. 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478.  Houston.  Texas  77251- 
1478.  filed  in  Docket  No.  CP»-1298-000 
a  request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  fur 
authorization  to  provide  transportation 
on  behalf  of  Houston  Gas  Exchange 
Corporation  (Houston)  under  United's 
blanket  certificate  issued  in  Docket  No. 
CPa8-6-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  requests  authorization  to 
transport,  on  an  interruptible  basis,  up 
to  a  maximum  of  103,000  MMBtu  of 


natural  gas  per  day  for  Houston  from 
receipt  points  located  in  Alabama. 
Louisiana,  Mississippi,  Texas  and 
offshore  Texas  to  delivery  points 
located  in  Alabama,  Florida,  Louisiana, 
Mississippi,  Texas  and  offshore  Texas. 
United  anticipates  transporting,  on  an 
average  day  103,000  MMBtu  and  an 
annual  volume  cf  37.595,000  MMBtu. 

United  states  that  the  transportation 
of  natural  gas  for  Houston  commenced 
March  10. 1989.  as  reported  in  Docket 
No.  ST8»-3044-000.  for  a  120-day  period 
pursuant  to  S  284.223(a)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  United  in 
Docket  No.  CP88-6-000. 

Comment  date:  June  23, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  United  Gas  Pipe  Line  Co. 

[Docket  No.  CP8&-1302-000] 
Mdy  9, 1983. 

Take  notice  that  on  May  3. 1989. 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP8»-1302-0«) 
a  request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  LaSER  Marketing 
Company  (LaSER),  a  marketer  of  natural 
gas,  under  United's  blanket  certlficote 
issued  in  Docket  No.  CP8a-6-0G0, 
pursuant  to  section  7  of  the  Natural  Cas 
Act  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  requests  authorization  to 
transport,  on  an  interruptible  basis,  up 
to  a  maximum  of  103,000  MMBtu  of 
natural  gas  per  day  for  LaSER  from 
Plaquemine  Parish,  Louisiana,  to 
Ouachita  Parish.  Louisiana.  United 
anticipates  transporting  an  annual 
volume  of  37,595,000  MMBtu. 

United  states  that  the  transportation 
of  natural  gas  for  LaSER  commcncod 
January  21, 1989.  as  reported  in  Docket 
No.  ST8»-2392-00a  for  a  120-day  period 
pursuant  to  S  284.223(a)  of  the 
Commission's  Regulations  and  t'ne 
blanket  certificate  issued  to  United  in 
Docket  No.  CP8&-6-000. 

Comment  dale:  June  23. 1989,  in 
accordance  with  Stand.^rd  Paragraph  G 
at  the  end  of  this  notice. 

11.  United  Gas  Pipe  Line  Co. 

[Docket  No.  CP8&-1 304-000) 
May  9.  \90a. 

Take  notice  that  on  May  3, 1389, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  made  a  Prior  Notice  filing  pursuant 
to  §§157.205  and  284.223  in  Docket  No. 


CPS9-1 304-000,  to  provide  interruptible 
transportation  service  on  behalf  of 
Mobil  Natural  Chs,  Inc..  a  producer  of 
natural  gas.  under  United's  blanket 
certificate  issued  in  Docket  No.  CP88-6- 
000,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

United  states,  that  the  Interruptible 
Gas  Transportation  agreement  Tl-21- 
1597,  dated  May  4, 1988  as  amended  on 
February  20, 1989,  proposes  to  transport 
a  maximum  daily  quantity  of  103  000 
MMBtu  and  that  service  commenced 
March  22, 1989,  as  reported  in  Docket 
No.  ST89-304S-000,  pursuant  to 
§  284.223(a)  of  the  Commissions 
Regulations. 

Comment  dote:  June  23, 1989,  in 
accordance  with  Standard  Paragraph  G 
a!  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  connenf 
d.^te  file  with  the  Federal  Energy 
Regulatory  Commission.  825  .North 
Capitol  Street  NE..  Washington.  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Comm.ission's  Rules  of  Practice  and 
Procedure  (13  CFR  385.211  and  385^114) 
and  the  Regulations  under  the  .Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Co.Timission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  protseding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
thfifiii  must  file  a  motion  to  inter\ene  in 
»r(  or;iance  with  the  Commissions 
rules. 

Take  further  notice  that,  pursuant  to 
the  aijthorify  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Frcrgy  R.-oul.itorj'  Commission  by 
.«     'i ons  7  and  15  of  the  Natura'  Gas  Act 
an  i  the  Commission's  Rules  of  Practice 
aacj  Proceduie,  a  hearing  will  be  held 
VMth'-.ul  r  :rllier  notice  before  the 
Con  n'i-:p;on  or  its  designee  on  this  filing 
if  no  ;noticn  to  intervene  is  filed  within 
tht;  time  required  herein,  if  the 
C'omniission  on  iis  own  revirw  of  the 
maiipr  finds  that  a  grant  of  the 
cprt;nt;ate  is  required  by  the  public 
( (.rvenience  and  necessity  If  a  motion 
foi  Icive  to  intervene  is  timely  filed,  or  if 
t!i<?  Conimivsion  rn  its  own  motion 
bel;,'ves  that  a  formal  hearing  is 
rrquired,  further  notice  of  such  hearing 
v;iil  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwire  advised,  it  will  be 
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unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
natural  Gas  Act  (18  CFR  157.205]  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  Tiled  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  89-11600  Filed  5-15-89;  8:45  am) 

BiUING  COM  t717-01-M 


(Docktt  Nos.  CP89-1276-000.  tt  al.] 

William*  Natural  Qaa  Company,  at  al^ 
Natural  Qaa  Certlficat*  Fillnga 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Williams  Natural  Gas  Co. 

(Docitet  No.  CP89-1276-O00I 
May  10. 1989. 

Take  notice  that  on  April  27, 1989, 
Williams  Natural  Gas  Company 
(Williams).  P.  O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP89-1276-000  an  application  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act,  as 
amended,  to  further  amend  the 
certificate  of  public  convenience  and 
necessity  issued  in  Docket  No.  CP63-188 
on  December  30, 1963  (30  FPC  1612),  as 
amended  by  orders  issued  November  1, 
1965  (34  FPC  1209),  June  13, 1967  (37  FPC 
1048).  and  June  20, 1977  (58  FPC  2717), 
which  authorized  the  construction  and 
operation  of  the  Webb  Storage  Field, 
Grant  County,  Oklahoma,  in  order  to 
obtain  authority  for  the  expansion  of 
facilities  therein,  all  as  more  fully  set 
forth  in  the  application  tn  amend  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  Williams  seeks  authority 
to  increase  the  storage  area  by  acquiring 
the  gas  storage  rights  under  an 
additional  1040  acres,  for  a  buffer  zone, 
adjacent  to  the  west  boundary  of  the 
storage  leasehold  interests  previously 
authorized,  and  to  convert  at  least  two 
wells  existing  thereon  to  pressure  relief 
wells.  Additional  authority  is  being 


sought  for  the  construction  of 
approximately  2  miles  of  8-inch 
gathering  line  with  appurtenant 
facilities,  to  be  located  just  east  of  the 
present  west  boundary  of  the  storage 
field.  Also  sought  is  the  conversion  of 
two  wells  presently  authorized  as 
injection/withdrawal  wells  to 
observation  wells:  abandonment  of  the 
12-inch  and  6-inch  gathering  lateral 
connected  to  those  wells;  and  seven 
injection/withdrawal  wells  and  the 
construction  of  new  6-inch  lateral  to 
replace  the  lateral  being  abandoned. 

Comment  date:  May  31. 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Transcontinental  Gas  Pipe  Line  Corp. 

(Docket  No.  CP89-1273-000.  Docket  No. 
CP89-1 274-000.  Docket  No.  CP89-1275-000| 

May  10, 1989. 

Take  notice  that  on  April  26, 1989. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.  O.  Box  1396. 
Houston,  Texas  77251,  filed  in  Docket 
Nos.  CP89-127a-000.  CP89-1 274-000. 
and  CP89-1275-000,'  applications, 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act,  for  permission  and  approval  to 
abandon  certain  firm  transportation 
services  to  Columbia  Gas  Transmission 
Corporation  (Columbia),  all  as  more 
fully  set  forth  in  the  applications  which 
are  on  file  with  the  Commission  and 
open  to  public  inspection. 

In  Docket  No.  CP89-1273-000,  Transco 
states  that  it  provided  transportation 
service  for  Columbia  pursuant  to  a 
related  service  agreement  dated 
November  22, 1978.  under  Transco's 
Rate  Schedule  X-209.  Columbia  has 
indicated  to  Transco  that  a  decline  in 
production  from  the  source  where  the 
gas  is  being  transported  is  the  reason 
why  Columbia  requested  that  Transco 
terminate  the  related  service  agreement. 
Subsequently.  Transco  has  requested 
abandonment  of  the  transportation 
service. 

In  Docket  No.  CP89-1274-O00.  Transco 
indicated  that  it  is  authorized  under  its 
Rate  Schedule  X-172.  to  provide 
transportation  service  for  Columbia, 
pursuant  to  the  related  service 
agreement  dated  May  23, 1978. 
Columbia  has  indicated  to  Transco,  that 
because  Columbia's  gas  supply  has 
declined  through  the  years  to  the  point 
where  the  service  is  not  longer 
justificable,  Columbia  requested 
termination  of  the  related  service 
agreement.  As  a  result.  Transco  has 
filed  this  request. 

In  Docket  No.  CP89-1275-O00,  Transco 
indicated  that  it  is  currently  authorized 


■  These  dockcti  are  not  consolidated. 


under  its  Rate  Schedule  X-211  to 
transport  natural  gas  for  Columbia, 
pursuant  to  the  related  service 
agreement  dated  November  27. 1978.  In 
its  letters  to  Transco  regarding  the  firm 
transportation  service.  Columbia  stated 
that  inasmuch  as  Transco  has  not 
transported  gas  for  Columbia  since  eariy 
1980,  Columbia  wishes  to  terminate  the 
related  service  agreement. 
Subsequently.  Transco  has  made  this 
filing. 

Transco  further  states  that  approval 
of  these  applications  will  not  result  in 
any  adverse  consequences  to  any  other 
services  currently  rendered  to  Transco's 
customers. 

Comment  date:  May  31. 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

3.  Natural  Gas  Pipeline  Company  of 
America 

[Docket  No.  CP89-1281-000) 
May  10, 1989. 

Take  notice  that  on  April  28. 1989. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard.  Illinois  60148,  filed  an 
application  in  Docket  No.  CP89-1281- 
000  pursuant  to  sections  4  and  7  of  the 
Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Natural  to  institute  a  gas 
inventory  demand  charge  (GIDG)  tariff, 
the  charges  thereunder  and  the  related 
nomination  procedure,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Specifically,  the  proposed  tariff  would 
establish  new  demand  charges 
applicable  to  all  of  Natural's  sales 
customers  to  compensate  Natural  for 
standing  ready  to  provide  firm  sales 
service.  It  is  indicated  that  these  charges 
are  predicated  on  customer  nominations 
of  sales  entitlements.  Natural  states  that 
there  are  five  basic  components  of  the 
tariff:  (1)  The  annual  nomination  of  sales 
services,  (2)  the  procedure  and  pricing 
formula  for  setting  Natural's  commodity 
rate.  (3)  the  determination  of  the  total 
costs  to  be  recovered  under  the  GIDC, 
(4)  the  design  of  the  demand  charges  to 
recover  such  costs.  (5)  the  termination  of 
the  purchased  gas  adjustment  (PGA), 
including  billing  out  of  the  deferred 
account.  Natural  also  requests 
pregranted  abandonment  of  reduced 
sales  service  which  reflects  customer 
nominations. 

Natural  indicates  that  the  GIDC  rates 
would  be  recalculated  annually  and  the 
sales  customers  would  be  provided 
concurrently  an  opportunity  to  nominate 
revised  levels  of  sales  service.  Natural 
states  that  in  lieu  of  its  PGA.  it  proposes 
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to  implement  a  market-based  procedure 
for  setting  its  commodity  rates.  It  is 
indicated  that  it  would  post  rates  for 
each  month  prior  to  the  end  of  the 
preceding  month,  subject  to  a  cap  based 
on  a  pricing  formula  set  forth  in  the 
application. 

Natural  indicates  that  the  costs  of 
holding  supply  are  essentially 
proportional  to  annual  entitlements 
levels  within  a  certain  range.  Natural 
states  that  for  the  initial  period 
commencing  August  1, 1989,  the  total 
cost  to  Natural  of  holding  supply  to  meet 
the  current  entitlement  levels  of  its 
customers  (613  Bcf  annually,  with  a  2.73 
Bcf  peak  day)  is  estimated  at 
$272,000,000.  which  equates  to  a 
Monthly  Entitlement  Demand  Rate  of 
22.20  cents  per  million  Btu  and  a  Daily 
Demand  Rate  of  $4.15  per  million  Btu. 

Natural  indicates  that  the  GIDC 
consists  of  two  demand  charges,  the  one 
based  on  daily  contract  quantities  and 
the  other  based  on  monthly  quantity 
entitlements.  Natural  states  that  one- 
half  of  the  costs  to  be  collected  annually 
through  the  GIDC  would  be  assigned  to 
each  of  these  charges. 

Natural  states  that  in  view  of  the 
pricing  proposed  herein,  it  seeks 
elimination  of  its  PGA  concurrent  with 
the  initial  effective  date  of  the  GIDC 
charges  and  for  authority  to  direct  bill 
its  sales  customers  for  the  balance  in  its 
PGA.  FERC  Account  No.  191. 

Comment  date:  May  31. 1989  in 
accordance  with  Standard  paragraph  F 
at  the  end  of  the  notice. 

4.  El  Paso  Natural  Gas  Co. 

[Docket  No.  CP89-1 283-000] 
May  10, 1989. 

Take  notice  that  on  May  1, 1989.  El 
Paso  Natural  Gas  Company  (El  Paso), 
P.O.  Box  1492,  El  Paso,  Texas  79978, 
filed  in  Docket  No.  CP89-1 283-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regu's*:nns  for 
authorization  to  install  and  operate  the 
Jobe  Concrete  Plant  Sales  Tap  in  order 
to  permit  the  delivery  of  natural  gas  to 
Southern  Union  Gas  Company  (SUG)  for 
resale  to  Jobe  Concrete  Company  (Jobe 
Concrete),  under  the  blanket  certificate 
issued  in  Docket  No.  CP82-435-000,  and 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

El  Paso  states  that  it  has  received  a 
written  request  from  SUG  for  natural 
gas  service  at  a  point  on  El  Paso's 
existing  12%"  O.D.  Rio  Grande  Power 
Plant  Line.  The  request  further  states 
tiiat  El  Paso  has  been  advised  by  SUG 
that  the  requested  volumes  of  natural 


gas  will  be  utilized  to  serve  the  firm 
industrial  natural  gas  requirements  of 
Jobe  Concrete  in  the  city  of  El  Paso, 
Texas.  El  Paso  states  that  the  initial 
deliveries  are  requested  to  begin  by  July 
1, 1989. 

In  order  to  accommodate  SUG's 
request.  El  Paso  proposes  to  install  a  2' 
O.D.  tap  and  valve  assembly,  with 
appurtenances,  at  a  point  on  El  Paso's 
existing  12y4'  O.D.  Rio  Grande  Power 
Plant  Line  in  El  Paso  County,  Texas.  It  is 
also  stated  that  the  estimated  cost  of  the 
sales  tap  is  $2,000.  El  Paso  states  it  has 
been  advised  that  SUG  will  install  a 
regulator,  relief  valve  and  meter  for 
ultimate  distribution  of  the  requested 
volumes  for  industrial  use  at  the 
proposed  sales  tap.  Further,  peak  and 
annual  deliveries  at  the  proposed 
delivery  point  in  the  third  full  year  of 
operation  are  expected  to  be  498  Mcf 
and  21,600  Mcf,  respectively.  El  Paso 
states  that  the  volumes  delivered  at  the 
proposed  sales  tap  are  within  the 
certificated  entitlements  of  SUG. 

It  is  further  stated  that  the  quantities 
of  natural  gas  to  be  delivered  will  be 
sold  by  El  Paso  to  SUG  for  resale  in 
order  to  accommodate  projected  Priority 
3  requirements.*  The  projected  Priority  3 
requirements,  which  have  precipitated 
SUG's  request  for  natural  gas  herein, 
will  not  alter  SUG's  entitlements  under 
El  Paso's  Permanent  Allocation  Plan. 
The  anticipated  Priority  3  requirements 
will,  according  to  El  Paso,  be 
accommodated  within  the  existing 
Monthly  Average  Day  End  Use  Profiles 
that  currently  limit  the  quantities 
available  to  SUG  from  El  Paso  for 
service  to  Priority  3  requirements  under 
the  operation  of  El  Paso's  Permanent 
Allocation  Plan.  El  Paso  states  that  such 
profiles  are  set  forth  on  Original  Sheet 
No.  527  of  its  Volume  No.  1  Tariff. 
Further,  El  Paso  states  that  the 
allocation  among  SUG's  Priority  3 
customers  of  deliveries  from  El  Paso  for 
service  to  Priority  3,  including  those 
volumes  to  be  delivered  through  the 
proposed  Jobe  Concrete  Sales  Tap,  is 
the  responsibility  of  SUG. 

Comment  date:  June  26, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Texas  Gas  Transmission  Corp. 

[Docket  No.  CP89-1285-Ono] 
May  10. 1989 

Take  notice  that  on  May  1,  1989, 
Texas  Gas  Transmission  Corporation 


'  It  is  stated  that  the  respected  priority  of  service 
categories  applicable  to  natural  gas  service 
rendered  by  El  Paso  are  set  forth  in  Section  11.2. 
Order  of  Priorities,  of  the  Cereral  Terms  and 
Conditions  contained  in  El  Paso's  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1  [Volume  No.  1  Tariff). 


(Texas  Gas).  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP89-1285-000  a  request 
pursuant  to  §5  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  provide  an 
interruptible  transportation  service  for 
Gas  Access  Systems.  Inc.  (Gas  Access), 
under  Texas  Gas"  blanket  certificate 
issued  in  Docket  No.  CP88-686-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Texas  Gas  proposes  to  transport  up  to 
50,000  MMBtu  equivalent  of  natural  gas 
on  a  peak  day,  an  estimated  12,000 
MMBtu  equivalent  of  natural  gas  on  an 
average  day,  and,  on  an  annual  basis. 
Gas  Access  estimates  a  volume  of 
4,380,000  MMBtu  equivalent  of  natural 
gas.  As  proposed  by  Texas  Gas.  and 
pursuant  to  the  gas  transportation 
agreement  dated  December  1. 1988,  the 
location  of  points  of  receipt  and  delivery 
are  contained  in  Exhibits  B  and  C, 
respectively,  of  the  application.  It  is 
stated  that  Gas  Access  has  identified 
the  recipients  of  the  gas  as  various  end- 
users  behind  Mountaineer  Gas. 

Transportation  service  for  Gas  Access 
commenced  March  8. 1989,  under  the 
120-day  automatic  provisions  of 
§  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-2714. 

Comment  date:  June  26, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Trunkline  Gas  Co.  ~ 

[Docket  No.  CP89-1290-000)    • 
May  10, 1389. 

Take  notice  that  on  May  2, 1989, 
Tmnkline  Gas  Company  (Trunkline) 
P.O.  Bex  1642,  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP89-1 290-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  PSl  Inc.  (PSI),  under  the 
authorization  issued  in  Docket  No. 
CP86-586-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Trunkline  would  perform  the  proposed 
interruptible  transportation  service  for 
PSL  a  marketer  of  natural  gas,  pursuant 
to  a  transportation  agreement  da(.3d 
March  10, 1989  (contract  no.  T-PLT- 
1459).  The  term  of  the  transpoi  talion 
agreement  is  for  a  primary  term  of  one 
month  for  the  initial  date  for  service, 
and  shall  continue  in  effect  month  to- 
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month  thereafter  unless  terminated  upon 
30  days  prior  written  notice  by  on  party 
to  the  other  party.  Trunkline  proposes  to 
transport  on  a  peak  day  up  to  100,000 
dekatherm:  on  an  average  day  up  to 
50,000  dekatherm;  and  on  an  annual 
basis  18.250,000  dekatherm  of  natural 
gas  for  PSI.  Trunkline  proposes  to 
receive  the  subject  gas  from  various 
receipt  points  in  on  its  system.  Trunkline 
would  then  transport  and  redeliver  the 
subject  gas.  less  fuel  and  unaccounted 
for  line  loss,  to  Columbia  Gulf 
(Centerville)  in  St.  Mary  Parish. 
Louisiana.  The  ultimate  delivery  of  the 
transportation  volumes  would  be  to 
various  LDC's  and  end  users.  It  is 
alleged  that  PSI  would  pay  Trunkline 
the  effective  rate  contained  in 
Trunkline's  rate  Schedule  PT.  which  is 
currently  10.96  cents,  which  includes  the 
ACA  and  CRl  surcharge.  Trunkline 
avers  that  construction  of  facilities 
would  not  be  required  to  provide  the 
proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of  S  264.223(a](l] 
of  the  Commission's  regulations. 
Trunkline  commenced  such  self- 
implementing  service  on  March  22, 1989, 
as  reported  in  Docket  No.  ST89-3009- 
000. 

Comment  date:  June  26, 198a  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

7.  Natural  Gas  Pipeline  Company  of 
America 

(Docket  No.  CP89-1 307-000) 
May  10, 1989. 

Take  notice  that  on  May  4, 1989. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard.  Illinois  60148,  filed  in  Docket 
No.  CP89-1307-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  under  its  blanket 
authorization  issued  in  Docket  No. 
CP8&-582-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Natural  proposes  transport  natural 
gas  on  a  firm  basis  for  OXY  NGL  Inc. 
(OXY).  an  end-user  of  natural  gas. 
pursuant  to  a  firm  transportation  service 
agreement  dated  March  1, 1989  («IGP- 
1628).  Natural  proposes  to  transport  on  a 
peak  day  up  to  35.000  MMBtu  per  day: 
on  an  average  day  up  to  35.000  MMBtu; 
and  on  an  annual  basis  12.775.000 


MMBtu  of  natural  gas  for  OXY.  Natural 
proposes  to  receive  the  gas  for  OXY's 
account  at  receipt  points  located  in 
Texas.  Oklahoma.  Kansas  and  Iowa. 
Natural  would  redeliver  the  gas  at 
delivery  points  located  in  Louisiana  and 
Texas. 

It  is  explained  that  the  proposed 
service  is  currently  bieng  performed 
pursuant  to  the  120-day  self 
implementing  provision  of  S  284.223(a)(1) 
of  the  Commission's  Regulations. 
Natural  commenced  such  self- 
implementing  service  on  March  1, 1989. 
as  reported  in  Docket  No.  ST89-3356- 
000. 

Comment  date:  June  26. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Trunkline  Gas  Co. 

{Docket  No.  CP89-1 286-^)00) 
May  11. 1989. 

Take  notice  that  on  May  1. 1989. 
Trunkline  Gas  Company  (Trunkline). 
P.O.  Box  1642.  Houston.  Texas  77001. 
filed  in  Docket  No.  CP89-1286-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  transportation 
services  it  performs  for  Panhandle 
Eastern  Pipe  Line  Company  (Panhandle), 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Trunkline  states  that  it  currently 
provides  transportation  service  for 
Panhandle  pursuant  to  Rate  Schedules 
T-41.  T-58.  T-76.  T-77.  T-79.  and  T-82 
of  Trunkline's  FERC  Gas  Tariff.  Original 
Volume  No.  2.  It  is  stated  that 
Panhandle  and  Trunkline  are  presently 
negotiating  their  sales  contract  which 
expires  on  October  31. 1989,  and  that  it 
is  anticipated  that  a  portion  of 
Panhandle's  present  sales  contract 
demand  would  be  converted  to  firm 
transportation.  It  is  indicated  that  this 
would  provide  Panhandle  with  capacity 
to  transport  reserves  through  the 
converted  transportation  capacity.  It  is 
further  stated  that  Panhandle  has 
advised  Trunkline  that  much  of  the  gas 
supply  originally  necessitating  these 
contracts  has  been  depleted  or  that  gas 
purchase  agreements  have  been 
terminated. 

Trunkline  therefore  requests  that  the 
Commission  issue  an  order  authorizing 
the  abandonment  of  the  above 
referenced  rate  schedules  effective 
November  1. 1989.  Trunkline  states  that 


there  would  be  no  abandonment  of 
facilities. 

Comment  date:  June  26, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
9.  Transcontinental  Gas  Pipe  Line  Corp. 

(Docket  No.  CP89-1287-0001 
May  11. 1989. 

Take  nptice  that  on  May  1. 1989, 
Transcont^nShtal  Gas  Pipe  Line 
Corporation  (Transco).  P.O.  Box  1396. 
Houston,  Texas  77251  filed  in  Docket 
No.  CP89-1287-000  an  application, 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act,  requesting  permission  and 
approval  to  abandon  an  interruptible 
gas  transportation  service  it  performs 
for  Brooklyn  Union  Gas  Company 
(BUG),  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
commission  and  open  to  public 
inspection. 

Transco  states  that  it  entered  into  a 
service  agreement  with  BUG  dated 
August  28, 1978,'  which  provided  for 
the  interruptible  transportation  of  up  to 
20,500  deka  therms  per  day  of  liquefied 
natural  gas  under  Transco's  Rate 
Schedule  T  Transco  further  states  BUG 
purchases  that  gas  from  Distrigas  of 
Massachusetts  Corporation  by 
displacement  through  the  facilities  of 
Tennessee  Gas  Pipeline  Company  and 
Transco.  Transco  avers  that  the 
Commission  authorized  such  service  to 
BUG  by  order  issued  December  15, 1978 
in  Docket  No.  CP78-508-O00  (5  FERC 
1161,234). 

Transco  further  states  that  on  January 
12. 1989,  BUG  provided  Transco  with 
written  notice  of  its  desire  to  terminate 
the  service  agreement  effective  January 
31, 1989,  since  it  has  terminated  its 
purchases  of  supply  associated  with  the 
transportation  service,  and  no  longer 
requires  such  service.  Accordingly, 
Transco  seeks  authorization,  effective 
January  31. 1989,  to  abandon  such 
service  as  requested  by  BUG. 

Comment  date:  June  1, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

10.  Panhandle  Eastern  Pipe  Line  Co. 

(Deckel  No.  CP89-1 292-000) 
May  11.  1989. 

Take  notice  that  on  May  2. 1989. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 


'  The  service  agreement  was  »ubspquenll> 
superseded  effective  April  10. 1985. 


CP89-1291-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  for  Marathon  Oil 
Company  (Marathon),  a  producer  of 
natural  gas.  under  Panhandle's  blanket 
certificate  issued  in  Docket  No.  CP86- 
585-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Pursuant  to  a  transportation 
agreement  dated  March  17, 1989, 
Panhandle  requests  authority  to 
transport  up  to  1.500  dt.  per  day,  on  an 
interruptible  basis,  on  behalf  of 
Marathon.  Panhandle  states  that  the 
agreement  provides  for  Panhandle  to 
receive  gas  from  various  existing  points 
of  receipts  along  its  system  inA/Vyoming 
and  deliver  the  gas,  less  fuel  used  and 
unaccounted  for  line  loss,  to  Stauffer 
Chemical  Company  in  Sweetwater 
County.  Wyoming.  Marathon  has 
informed  Panhandle  that  it  expects  to 
have  the  full  1,500  Dt.  transported  on  an 
average  day  and  based  thereon, 
estimates  that  the  annual  transportation 
quantity  would  be  547.500  Dt.  Panhandle 
advises  that  the  transportation  service 
commenced  on  March  20, 1989,  as 
reported  in  Docket  No.  ST89-2960. 
pursuant  to  Section  284.223  of  the 
Commission's  Regulations. 

Comment  date:  June  26. 1989.  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  .this  notice. 

11.  Tennessee  Gas  Pipeline  Company 

(Docket  No.  CP8»-1294-000) 
•May  11. 1989. 

Take  notice  that  on  May  3, 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston, 
Texas  77252.  filed  in  Docket  No.  CP89- 
1294-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  and 
the  Natural  Gas  Policy  Act  (18  CFR 
284.223)  for  authorization  to  transport 
gas  for  Centran  Corporation  (Centran).  a 
producer  and  marketer  of  natural  gas, 
under  Tennessee's  blanket  certificate 
issued  in  Docket  No.  CP87-115-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

"Tennessee  proposes  to  transport  on 
an  interruptible  basis  up  to  1,026 


dekatherm  (dt)  of  natural  gas  per  day  on 
behalf  of  Centran  pursuant  to  a 
transportation  agreement  dated  January 
31, 1989,  as  amended  on  March  20, 1989, 
between  Tennessee  and  Centran. 
Tennessee  would  receive  gas  at  various 
existing  points  of  receipt  on  its  system 
in  Louisiana,  offshore  Louisiana  and 
West  Virginia  and  redeliver  equivalent 
volumes,  less  fuel  and  lost  and 
unaccounted  for  volumes,  at  various 
existing  points  of  interconnection  on 
Tennessee's  system. 

Tennessee  further  states  that  the 
estimated  average  daily  and  annual 
quantities  would  be  1,026  dt  and  374,490 
dt,  respectively.  Service  under 
§  284.223(a)  commenced  on  April  1. 1989, 
as  reported  in  Docket  No  ST89-3053.000. 
it  is  stated. 

Comment  date:  June  26. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Northwest  Pipeline  Corporation 

[Docket  No.  CP89-1295-000) 
May  11, 1989. 

Take  notice  that  on  May  3, 1989. 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP89-1295-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  the  account  of  NatGas  U.S.  Inc. 
(NatGas),  a  marketer,  under  Northwest's 
blanket  certificate  issued  in  Docket  No. 
CP86-578-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  transport  up  to 
310,000  MMBtu  of  natural  gas  on  a  peak 
day.  100  MMBtu  on  an  average  day  and 
36,500  MMBtu  on  an  annual  basis  for 
NatGas.  Northwest  states  that  it  would 
perform  the  transportation  service  for 
NatGas  under  Northwest's  Rate 
Scheulde  TI-1  for  a  primary  term 
continuing  until  February  10. 1990,  and 
continue  on  a  monthly  basis  thereafter, 
subject  to  termination  upon  30  days 
notice.  Northwest  indicates  that  it 
would  transport  the  gas  from  any 
transportation  receipt  point  on  its 
system  to  any  transportation  delivery 
point  on  its  system. 

It  is  explained  that  the  service  has 
commenced  under  the  automatic 
authorization  provisions  of  §  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-3137-O00. 
Northwest  indicates  that  no  new 


facilities  would  be  necessary  to  provide 
the  subject  service. 

Comment  date:  June  26. 1989.  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

13.  Northwest  Pipeline  Corp. 

(Docket  No.  CP89-1 297-000) 
May  11. 1989. 

Take  notice  that  on  May  3. 1989. 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108.  filed  in  Docket  No. 
CP89-1297-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  the  account  of  Southwest  Gas 
Corporation  (Southwest),  a  local 
distribution  company,  under 
Northwest's i)lanket  certificate  issued  in 
Docket  No.  CP86-578-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  proposes  to  transport  up  to 
300,000  MMBtu  of  natural  gas  on  a  peak 
day.  5,000  MMBtu  on  an  average  day 
and  2,000,000  MMBtu  on  an  annual  basis 
for  Southwest.  Northwest  states  that  it 
would  perform  the  transportation 
ser/ice  for  Southwest  under  Northwest  s 
Rato  Schedule  Tl-1  for  a  primary  term 
continuing  until  January  18.  2008,  and 
continue  on  a  monthly  basis  thereafter, 
subject  to  termination  upon  30  days 
notice.  Northwest  indicates  that  it 
would  transport  the  gas  fiom  any 
transportation  receipt  point  on  its 
system  to  any  transportation  delivery 
point  on  its  system. 

It  is  explained  that  the  service  has 
commenced  under  the  automatic 
authorization  provisions  of  S  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-3139-000. 
Northwest  indicates  that  no  new 
facilities  would  be  necessarj'  to  provide 
the  subject  service. 

Comment  date:  June  26. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

14.  United  Gas  Pipe  Line  Co. 

[Docket  No.  CP89-12S9-000) 
May  11.1989. 

Take  notice  that  on  May  3. 1989. 
United  Gas  Pipe  Line  Co.  (United).  P  O. 
Box  1478.  Houston.  Texas  77251-1478. 
filed  in  Docket  No.  CP89-1299-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
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behalf  of  LaSER  Marketing  Company 
(LaSER).  a  marketer  of  natural  gas. 
under  United't  blanket  certificate  issued 
in  Docket  No.  CP8&-6-000.  pursuant  to 
section  7  of  the  NalWal  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

United  proposes  to  transport  on  an 
inlerruptible  basis  up  to  618,000  MMBtu 
equivalent  of  natural  gas  on  a  peak  day, 
618.000  MMBtu  equivalent  on  an 
average  day.  and  225,570.000  MMBtu 
equivalent  on  an  annual  basis.  It  is 
stated  that  United  would  receive  the  gas 
for  LaSER's  account  at  designated 
points  on  United's  system  and  would 
deliver  equivalent  volumes  at 
designated  points  on  United  s  system.  It 
is  asserted  that  the  transportation 
service  would  be  effected  utilizing 
existing  facilities  and  would  not  require 
any  construction  of  additional  facilities. 
It  is  explained  that  the  transportation 
service  commenced  March  8, 1989.  as 
reported  in  Docket  No.  ST89-3046. 

Comment  date:  June  26, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

15.  United  Gas  Pipeline  Co. 

lDo';kel  No.  CP89-1301-O00) 
May  11, 1989. 

Take  notice  that  on  May  3. 1989. 
United  States  Gas  I^pe  Line  Company 
(United).  P.O.  Box  1478,  Houston.  Texas 
77251-1478.  filed  in  Docket  No.  CP89- 
1301-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  EnTrade  Corporation 
(EnTrade),  a  marketer  of  natural  gas. 
under  United's  blanket  certificate  issued 
in  Docket  No.  CP88-«-000.  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

United  proposes  to  transport  on  an 
interruptible  basis  up  to  51.500  MMBtu 
equivalent  of  natural  gas  on  a  peak  day. 
51.500  MMBtu  equivalent  on  an  average 
day,  and  18.797,500  MMBtu  equivalent 
on  an  annual  basis.  It  is  stated  that 
United  would  receive  the  gas  for 
EnTrade's  account  at  an  existing  point 
on  United's  system  in  Rusk  County, 
Texas,  and  would  deliver  equivalent 
volumes  at  an  existing  point  of 
interconnection  between  United  and 
Texas  Eastern  Transmission 
Corporation  in  Attala  County, 
Mississippi.  It  is  asserted  that  the 
transportation  service  would  be  effected 
utilizing  existing  facilities  and  would  not 
require  any  construction  of  additional 
fjcilities.  It  is  explained  that  the 
transportation  service  commenced 


March  16. 1989.  as  reported  in  Docket 
No.  ST89-3043. 

Comment  date:  June  26, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

16.  United  Gas  Pipeline  Co. 

(Docket  No.  CPe9-l 303-000) 
May  11.1989. 

Take  notice  that  on  May  3, 1989, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston.  Texas  77251- 
1478.  filed  in  Docket  No.  CP89-1 303-000 
a  request  pursuant  to  {  157.205  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Loutex  Energy.  Inc.  (Loutex),  a 
marketer  and  producer  of  natural  gas. 
under  United's  blanket  certificate  issued 
in  Docket  No.  CP88-6-000.  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

United  proposes  to  transport  on  an 
inlerruptible  basis  up  to  51,500  MMBtu 
equivalent  of  natural  gas  on  a  peak  day, 
51,500  MMBtu  equivalent  on  an  average 
day,  and  18.797,500  MMBtu  equivalent 
on  an  annual  basis.  It  is  stated  that 
United  would  receive  the  gas  for 
Loutex's  account  at  an  existing 
interconnection  between  United  and 
ANR  Pipeline  Company  in  St.  Mary 
Parish,  Louisiana,  and  would  deliver 
equivalent  volumes  at  existing  points  on 
United's  system  in  Alabama  and 
Florida.  It  is  asserted  that  the 
transportation  service  would  be  effected 
utilizing  existing  facilities  and  would  not 
require  any  construction  of  additional 
facilities.  It  is  explained  that  the 
transportation  service  commenced 
January  17. 1989.  as  reported  in  Docket 
No.  ST89-2414. 

Comment  date:  June  28, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

17.  United  Gas  Pipeline  Co. 

[Docket  No.  CP89-1 305-000) 
May  11. 1989. 

Take  notice  that  on  May  3. 1989. 
United  States  Gas  Pipe  Line  Company 
(United),  P.O.  Box  1478.  Houston.  Texas 
77251-1478,  filed  in  Docket  No.  CP89- 
1305-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Graham  Energy  Marketing 
Corp.  (Graham),  a  marketer  of  natural 
gas.  under  United's  blanket  certificate 
issued  in  Docket  No.  CP88-6-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


United  proposes  to  transport  on  an 
interruptible  basis  up  to  123.600  MMBtu 
equivalent  of  natural  gas  on  a  peak  day. 
123.600  MMBtu  equivalent  on  an 
average  day.  and  45,114,000  MMBtu 
equivalent  on  an  annual  basis.  It  is 
stated  that  United  would  receive  the  gas 
for  Graham's  account  at  existing  points 
on  United's  system  in  Louisiana, 
offshore  Louisiana,  and  Mississippi,  and 
would  deliver  equivalent  volumes  at 
existing  points  on  United's  system  in 
Louisiana,  Florida,  Mississippi  and 
Alabama.  It  is  asserted  that  the 
transportation  service  would  be  effected 
utilizing  existing  facilities  and  would  not 
require  any  construction  of  additional 
facilities.  It  is  explained  that  the 
transportation  service  commenced  April 
5, 1989.  as  reported  in  Docket  No.  ST89- 
3097. 

Comment  date:  June  26, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

18.  Transcontinental  Gas  Fipe  Line  Corp. 

[Docket  No.  CP89-1 308-000) 
May  11,  1989. 

Take  notice  that  on  May  4. 1989, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  Post  Office  Box 
1396,  Houston,  Texas  77251,  filed  in 
Docket  No.  CP89-1 308-000,  a  request 
pursuant  to  S  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  for  Total  Minatome 
Corporation  (Total)  under  its  blanket 
certificate  issued  in  Docket  No.  CP88- 
328-000  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transco  states  that  the  total  volume  of 
natural  gas  to  be  transported  for  Total 
on  a  peak  day  would  be  3,810.600  dt;  on 
a  average  day  would  be  75,000  dt;  and 
on  an  annual  basis  would  be  27.375.000 
dt. 

Transco  states  it  would  receive  the 
natural  gas  at  various  existing  receipt 
points  in  onshore  and  offshore 
Louisiana,  onshore  and  offshore  Texas. 
Mississippi.  Pennsylvania.  New  York 
and  New  Jersey.  Transco  further  states 
it  would  deliver  the  natural  gas  at 
various  existing  delivery  points  in 
onshore  and  offshore  Louisiana,  onshore 
and  offshore  Texas.  South  Carolina. 
Alabama.  North  Carolina.  Georgia. 
Virginia.  Maryland,  Mississippi. 
Pennsylvania.  New  York,  New  Jersey 
and  Delaware. 

Transco  indicates  that  it  commenced 
the  transportation  of  natural  gas  for 
Total  on  March  8. 1989,  as  reported  in 
Docket  No.  ST89-2751-000,  for  a  120-day 
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period  pursuant  to  §  284.233(a)  of  the 
Regulations  (18  CFR  284.223(a)). 

Comment  date:  June  26. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

19.  Texas  Gas  Transmission  Corp- 

[Docket  No.  CP89-1312-000J 
May  11, 1989. 

Take  notice  that  on  May  4, 1989. 
Texas  Gas  Transmission  Corporation 
(TGT),  3800  Frederica  Street, 
Owensboro.  Kentucky  42301.  filed  in 
Docket  No.  CP89-1312-000  a  request 
pursuant  to  §§  157.205  and  284.223  (18 
CFR  157.205  and  284.223)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authority  to  provide 
interruptible  transportation  service  for 
Wintershall  Corporation  (Wintershall), 
under  Texas  Gas'  blanket  transportation 
certificate  issued  by  the  Commission  on 
September  15. 1988.  in  Docket  No.  CP8&- 
68&-000.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

TGT  states  it  will  receive  the  gas 
principally  from  various  sources  in  the 
offshore  areas  of  Texas  and  Louisiana 
and  the  states  of  Texas  and  Louisiana 
for  delivery  for  the  account  of 
Wintershall  at  various  points  in  the 
state  of  Louisiana. 

TGT  proposes  to  transport  on  an 
interruptible  basis  up  to  40,000  MMBtu 
of  gas  on  a  peak  day,  approximately 
15,000  MMBtu  of  gas  on  an  average  day 
and  an  estimated  14,000.000  MMBtu  of 
gas  annually.  TGT  slates  the 
transportation  service  commenced 
under  the  120-day  automatic 
authorization  of  §§  284  223(a)  of  the 
Commission's  Regulations  on  March  22. 
1989,  pursuant  to  a  tran.sportation 
agreement  dated  November  18, 1988. 
TGT  notified  the  Commission  of  the 
commencement  of  the  transportation 
service  in  Docket  No.  ST89-2947-000  on 
April  4, 1989. 

Comment  date:  June  26, 1989.  in 
accordance  with  Standard  Piiragraph  G 
at  the  end  of  this  notice. 

20.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp. 

[Docket  No.  CP89-1313-000I 
May  11,  1989. 

Take  notice  that  on  May  4. 1989, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street,  P.O.  Box  1188,  Houston. 
Texas  77251-1188,  filed  in  Docket  No. 
CP89-1 313-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Panda  Resources.  Inc.  (Panda). 


a  marketer  of  natural  gas.  under 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP86-435-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  proposes  to  transport  on  an 
interruptible  basis  up  to  400,000  MMBtu 
of  natural  gas  on  a  peak  day,  300,000 
MMBtu  on  an  average  day  and 
146,000,000  MMBtu  on  an  annual  basis 
for  Panda.  Northern  states  that  it  would 
perform  the  transportation  service  for 
Panda  under  Northern's  Rate  Schedule 
IT-1  for  initial  term  of  two  years  and 
continue  on  a  monthly  basis  thereafter. 

It  is  explained  that  the  service 
commenced  March  1, 1989,  under  the 
automatic  authorization  provisions  of 
§  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
T89-3142.  Northern  indicates  that  no 
new  facilities  would  be  necessary  to 
provide  the  subject  service. 

Comment  date:  June  26. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

21.  Transcontinental  Gas  Pipe  Line  Corp. 

(Docket  .No.  CP89-131!>-000] 
May  11.1989. 

Take  notice  that  on  May  5, 1989, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  Post  Office  Box 
1396,  Houston,  Texas  77251.  filed  in 
Docket  No.  CP89-1315-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Loutex  Energy,  Inc.  (Loutex), 
under  its  blanket  authorization  issued  in 
Docket  No.  CP88-328-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  insepction. 

"Transco  would  perform  the  proposed 
interruptible  transportation  service  for 
Loutex,  pursuant  to  an  interruptible 
transportation  service  agreement  dated 
January  10. 1989.  The  term  of  the 
transportation  agreement  is  from  the 
date  of  the  contract  and  shall  continue 
for  a  primary  term  ending  February  9, 
1989.  and  thereafter  unless  cancelled  by 
thirty  days  prior  notice  by  either  party. 
Transco  proposes  to  transport  on  a  peak 
day  up  to  150,000  Dekatherms  (dt)  per 
day:  on  an  average  day  25,000  dt;  and  on 
an  annual  basis  9,125,000  dt  of  natural 
gas  for  Loutex.  Transco  further  states 
that  consistent  with  its  Rate  Schedule 
IT.  Transco  may  agree  to  accept  for 
transportation  additional  quantities  of 
gas.  Transco  proposes  to  receive  the 
subject  gas  at  various  existing  receipt 


points  in  Louisiana  and  Offshore  Texas. 
Transco  will  deliver  the  gas  at  various 
existing  delivery  points  Georgia. 
Louisiana  and  'Texas  Transco  avers  that 
no  new  facilities  are  Squired  to  provide 
the  proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
§  284.223(a)(1)  of  the  Commissions 
Regulations.  Transco  commenced  such 
self-implementing  service  on  March  10. 
1989,  as  reported  in  Docket  No.  ST89- 
3001-000. 

Comment  date:  June  26, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  ariy  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protcsls 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protpstants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  mo?ion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pu.'^suant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  cr  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
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issuance  of  the  instant  notice  by  trhe 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Proredural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
1 157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Uis  D.  Casbell. 
Secretary. 

(FR  Doc.  80-11693  Filed  5-15-89:  8:45  am] 
■iUJNa  coot  •T17-ei-M 


(Docket  No*.  TA89-1-48-000  and  TA8»-1- 
48-0011 

ANR  Pipeline  Co.;  Technical 
Conference 

May  8. 1989. 

Pursuant  to  the  Commission's  order, 
which  issued  on  April  27. 1989.  a 
technical  conference  will  be  held  to 
resolve  the  issues  raised  in  the  above- 
captioned  proceeding.  The  conference 
will  be  held  on  Thursday.  |une  1. 1989, 
at  10:00  a.m.  in  a  room  to  be  designated 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC 
20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  89-11601  Filed  5-15-89:  8:45  am| 
WLUNO  COOe  •717-«1-M 


(Docket  No.  RP89-S0-000] 

Florida  Gaa  Transmission  Co.;  informal 
Settlement  Conference 

May  9. 1989. 

'Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above-captioned  proceeding  on 
May  25. 1989,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC.  The  settlement 
conference  will  be  convened  following 
the  prehearing  conference  in  the  same 
proceeding  and  will  continue  on  May  26. 
if  necessary. 

Any  party,  as  defined  by  18  CFR 
385.102(c].  is  invited  to  attend.  Persons 
wishing  to  become  a  party  must  move  to 


intervene  and  receive  intervener  status 
pursuant  to  the  Commission's 
regulations  (18  CFK  385.214). 

For  additional  information,  contract 
Commission  Staff  Counsel  Donald  A.  Heydt. 
(202)  357-8570  or  John  J.  Keating.  (202)  357- 
5762. 

Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  89-11602  Filed  5-15-89:  8:45  am] 
MLUNO  cooe  (Tir-OI-M 


(Project  No.  2S56  Maine] 

Central  Maine  Power  Co.;  Intent  To  File 
an  Application  for  a  New  License 

May  10. 1989. 

"Take  notice  that  on  December  30, 
1989.  Central  Maine  Power  Company, 
the  existing  licensee  for  the  Union  Gas 
Hydroelectric  Project  No.  2556,  filed  a 
notice  of  intent  to  file  an  application  for 
a  new  license,  pursuant  to  section 
15(b)(1)  of  the  Federal  Power  Act  (Act), 
16  U.S.C.  808,  as  amended  by  section  4 
of  the  Electric  Consumers  Protection  Act 
of  1986.  Pub.  L.  99-495.  The  original 
license  for  Project  No.  2556  was  issued 
effective  May  1, 1965,  and  expires 
December  31. 1993. 

The  project  is  located  on  the 
Messalonskee  Stream  in  Kennebec 
County,  Maine.  The  principal  works  of 
the  Union  Gas  Project  include  a  36-fool- 
high,  198-foot-long  and  masonry  dam 
with  an  overflow  spillway  topped  with 
18-inch  flashboards;  three  retaining 
walls;  a  reservoir  of  25  acres  at 
elevation  69.1  feet  USGS  Datum;  a 
powerhouse,  integral  with  the  dam.  with 
an  installed  capacity  of  1.500  kw;  a 
transmission  line  connection;  and 
appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act. 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-O00.  Order  No. 
496  (Final  Rule  issued  April  28. 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch.  Room  1000.  825  North  Capitol 
Street  NE..  Washington.  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  Edison  Drive.  Augusta.  ME  04336. 

Pursuant  to  section  15(c)(1)  of  the  Act, 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31. 1991. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  89-11631  Filed  5-15-69:  8:45  am] 

BILLING  COOE  »717-«1-M 


(Project  No.  2396  Vermont] 

Central  Vermont  Public  Service  Corp.; 
Intent  To  File  an  Application  for  a  New 
License 

May  10, 1989. 

Take  notice  that  on  December  29. 
1988,  Central  Vermont  Public  Service 
Corporation,  the  existing  licensee  for  the 
Pierce  Mills  Hydroelectric  Project  No. 
2396,  filed  a  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  section  15(b)(1)  of  the  Federal  Power 
Act  (Act),  16  U.S.C.  808,  as  amended  by 
section  4  of  the  Electric  Consumers 
Protection  Act  of  1986,  Pub.  L.  99-495. 
The  original  license  for  Project  No.  2396 
was  issued  effective  May  1, 1965,  and 
expires  December  31, 1993. 

"The  project  is  located  on  the 
Passumpsic  River  in  Caledonia  County. 
Vermont.  The  principal  works  of  the 
Pierce  Mills  Project  include  an  18-foot- 
high,  130-foot-long  concrete  dam  with  a 
grated  intake  and  a  overflow  spillway  at 
crest  elevation  610.5  feet  m.s.l.;  a 
reservoir  of  25  acres;  a  78-inch-diameter. 
246-foot-long  penstock;  a  powerhouse 
with  an  installed  capacity  of  250  kW:  a 
transmission  line  connection;  and 
appurtenant  facilities. 

Pursuant  to  section  15(b)(2)  of  the  Act. 
the  licensee  is  required  to  make 
available  certain  information  described 
in  Docket  No.  RM87-7-000,  Order  No. 
496  (Final  Rule  issued  April  28, 1988).  A 
copy  of  this  Docket  can  be  obtained 
from  the  Commission's  Public  Reference 
Branch,  Room  1000,  825  North  Capitol 
Street  NE.,  Washington,  DC  20426.  The 
above  information  as  described  in  the 
rule  is  now  available  from  the  licensee 
at  77  Grove  Street,  Ruthland,  VT  05701. 

Pursuant  to  section  15(c)(1)  of  the  Act, 
each  application  for  a  new  license  and 
any  competing  license  applications  must 
be  filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
December  31, 1991. 
Lois  D.  Cashell, 
Sficrplary. 
|FR  Doc.  89-11632  Filed  5-15-89:  8:45  am] 

BILUNO  CODE  6717-«1-U 


[Docket  No.  RP8»-65-001] 

The  inland  Gas  Co.,  Inc.;  Proposed 
Changes  in  FERC  Gas  Tariff 

May  8.  1989. 

On  May  1. 1989.  The  Inland  Gas 
Company,  Inc.  ( "Inland")  tendered  for 
filing  with  the  Commission  certain 
revised  tariff  sheets  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1. 


=  !.^V/^ 
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Inland  states  that  the  proposed  tariff 
sheets  contain  revisions  to  its  Rate 
Schedules  FTS  and  ITS,  accepted  for 
filing  by  order  issued  in  this  docket  on 
March  31. 1989.  as  well  as  to  its 
currently  effective  rates  applicable  to 
those  rate  schedules  and  to  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff.  Inland  states  that  the  purpose  of 
the  filing  is  to  reflect  the  changes 
required  by  the  Commission's  March  31. 
1989  order  in  this  proceeding. 

Copies  of  the  filing  were  served  upon 
the  company's  retail  customers, 
interested  State  Commissions,  and  to  all 
parties  which  previously  intervened  in 
this  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  procedures.  All  such 
motions  or  protests  should  be  filed  on  or 
before  May  15, 1989. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Inland's  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  89-11603  Filed  5-15-89;  8:45  am] 

BILLING  CODE  S717-01-M 


Jennings  Exploration  Company; 
Petition  for  Waiver 

(Docket  No.  GP89-35-000] 

May  10. 1989. 

On  November  10. 1988.  Jennings 
Exploration  Company  (J-nnings)  filed 
with  the  Commission  a  request  for 
waiver  of  any  obligation  it  might  have 
arising  out  of  sales  of  gas  from  the  H&F 
Properties  "E"  No.  3  Well  in  the 
Alligator  Slough  (Bracero)  Field  (No. 
01780300)  in  Texas  for  prices  in  excess 
of  the  applicable  maximum  lawful 
ceilings  under  the  Natural  Gas  Policy 
Act  of  1978  (NGPA).  Sales  were  made  to 
Valero  Transmission  Company. 

Jennings  states  that  in  1980  it 
completed  the  discovery  well  in  the 
Alligator  Slough  (Bracero)  Field  and 
applied  to  the  Texas  Railroad 
Commission  for  a  well  category 
determination  thereon.  In  1981  it 
received  notification  that  the  field 
qualified  under  section  102(c)(1)(C)  of 
the  NGPA.  It  states  that  in  1982,  it 


completed  the  subject  well  (the  H&F 
Properties  "E"  No.  3)  in  the  Alligator 
Slough  (Olmos)  Field  and  filed  a  well 
category  determination  therefor,  and  in 
1984  recompleted  the  well  in  the 
Alligator  Slough  (Bracero)  Field. 
Jennings  states  that  it  did  not  consider 
applying  for  a  well  category 
determination  for  the  recompletion  in 
the  Alligator  Slough  (Bracero)  Field 
because  the  field  had  been  qualified  by 
the  above-mentioned  discovery  well 
which  was  on  the  same  lease  just  1200 
feet  away. 

Jennings  states  that  it  is  a  small 
independent  producer  with  a  limited 
staff  which  tries  to  keep  abreast  of  the 
numerous  federal  and  state  regulations 
and  maintains  it  should  not  be  required 
to  make  refunds  for  inadvertently  failing 
to  file  for  a  well  category  determination 
for  the  subject  well  in  the  Alligator 
Slough  (Bracero)  Field.  It  further  states 
that  making  the  refunds  would  cause  it 
financial  hardship. 

Any  person  desiring  to  be  heard  or  to 
protest  this  petition  should  file  a  motion 
to  intervene  or  protest  in  accordance 
with  Rules  214  or  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  §  385.214  and 
§  385.211  (1988).  All  motions  to  intervene 
or  protests  should  be  submitted  to  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  not  later  than  30 
days  following  publication  of  this  notice 
in  the  Federal  Register.  All  protests  will 
be  considered  by  the  Commission  but 
will  not  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene  in  accordance  with 
Rule  214.  Copies  of  this  petition  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  89-11633  Filed  5-15-89:  8:45  am] 
BILUNG  COOE  6717-01-M 


[Docket  No.  RP89-162-000] 

Ringwood  Gathering  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

May  9, 1989. 

fake  notice  that  Ringwood  Gathering 
Company  (Ringwood)  on  May  4, 1989, 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
following  sheets: 
Fourth  Revised  Sheet  No.  1,  Superseding 

Third  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  2,  Superseding 

Original  Sheet  No.  2 
First  Revised  Sheet  No.  3,  Superseding 

Original  Sheet  No.  3 


Twelfth  Revised  Sheet  No.  4, 

Superseding  First  Substitute  Eleventh 

Revised  Sheet  No.  4 
First  Revised  Sheet  No.  4-A. 

Superseding  Original  Sheet  No.  4-A 
First  Revised  Sheet  No.  4-B. 

Superseding  Original  Sheet  No.  4-B 
First  ReVTsi^  Sheet  No.  26.  Superseding 

Original  Sheet  No.  26 
Original  Sheets  No.  57-A  through  57-P. 

inclusive 
Twelfth  Revised  Sheet  No  59. 

Superseding  Eleventh  Revised  Sheet 

No.  59 
First  Revised  Sheet  No.  89.  Superseding 

Substitute  Original  Sheet  No.  89 
Original  Sheet  No.  89-A 
First  Revised  Sheet  No.  101 
First  Revised  Sheet  No.  110 
First  Revised  Sheet  No.  121 

By  means  of  the  above  tariff  sheets 
Ringwood  proposes  a  decrease  in  its 
present  interruptible  and  firm 
transportation  rales  in  effect  since 
approval  under  consolidated  Docket 
Nos.  RP85-210-000  and  CP86-1 18-000. 

Copies  of  this  filing  have  been  served 
on  the  company's  jurisdictional 
customers  and  appropriate  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Enei^y  Regulatory  Commfssion.  825 
North  Capitol  Street.  NE..  Washington. 
DC  204 le.  in  accordance  with  §§  385.214 
and  385.211  of  ;he  Commissions  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  16. 1989.  Protesfs  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Refcreni.e 
Room. 

Lois  D.  Cashell. 
Secretary. 

[FR  Doc  11604  Filed  5-15-89:  8:45  am] 
BILUNG  CODE  6717-C1-M 


[Docket  No.  TA89-1-7-001 1 

Southern  Natural  Gas  Co.;  Proposed 
Changes  to  FERC  Gas  Tariff 

May  8. 1989 

Take  notice  that  on  May  1. 1989, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  revised  sheets  to  its  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1.  with 
proposed  effective  dates  of  April  1. 1989: 
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Substitute  Eighty-Fourth  Revised  Sheet 

N0.4A 
Substitute  Eighty-Fifth  Revised  Sheet 
No.4A 

Southern  states  that  the  proposed 
tariff  sheets  are  being  submitted  in 
compliance  with  the  Commission's 
Order  of  March  31. 1989  in  Docket  No. 
TA89-1-7-000.  Southern's  first  annual 
PGA  filing.  The  aforesaid  tariff  sheets 
reflect  separate  statements  of  the 
proposed  current  deferred  account 
surcharge  and  the  three  year  deferred 
account  surcharge  authorized  in  Docket 
No.  TA88-3-7-000.  but  are  otherwise 
identical  to  the  proposed  tariff  sheets 
originally  submitted  by  Southern  in 
connection  with  its  annual  and  interim 
PGA  filings  in  Docket  Nos.  TA89-1-7- 
000  and  TF89-2-7-000.  respectively. 

Copies  of  Southern's  filing  were 
served  upon  all  of  Southern's 
jurisdictional  purchasers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (SS  385.214. 
385.211).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  15, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
nut  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casheil. 
Secretary. 

[FR  Doc.  89-11605  Filed  5-15-^9:  8:45  am] 
■iLUNO  COM  nrmi-M 

[Docket  No.  TA89-1-42-000] 

Transw«ttem  Pipeline  Co.;  Proposed 
Changes  in  FERC  Qas  Tarlfl 

May  8. 1989. 

Take  notice  that  on  May  2. 1989. 
Transwestern  Pipeline  Company 
(Transwestem)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheet  to  be  effective  July  1. 1989: 
62nd  Revised  Sheet  No.  5 

Transwestern  states  that  62nd 
Revised  Sheet  No.  5  is  filed  pursuant  to 
Transwestern's  Purchased  Gas 
Adjustment  provision  set  forth  in  Article 
19  of  the  General  Terms  and  Conditions 
of  Transwestern's  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  The 


Current  Adjustment  reflected  here  in 
represents  a  decrease  of  $0.1532/dth  as 
measured  against  Transwestern's 
Quarterly  PGA  filing  in  Docket  No. 
TQ89-3-42  (PGA  89-3).  which  became 
effective  on  April  1. 1989.  The  Surcharge 
Adjustment  reflects  a  decrease  of 
S0.030l/dth  as  measured  against 
Transwestern's  Quarterly  PGA  filing  in 
Docket  No.  TA89-1-42  (PGA  89-1). 
which  became  effective  on  October  1. 
1988.  The  Surcharge  Adjustment  is 
based  upon  the  current  deferral  balance 
for  the  twelve  month  period  ending 
February  28. 1989. 

Transwestem  states  that  this  filing 
contains  its  assessment  of  past 
performance  for  the  period  June  1, 1988 
through  February  28, 1989  which  reflects 
actual  gas  costs  to  be  below  the  103% 
ceiling  of  the  computed  projected  costs 
for  intervals  one,  two.  and  four.  Interval 
three  reflects  an  actual  cost  of  gas  over 
the  103%  ceiling.  Transwestem 
respectfully  requests  the  Commission 
approve  the  recovery  of  the  amount  for 
Interval  Three  that  exceeded  the  103% 
ceiling  through  the  Surcharge. 

The  proposed  effective  date  for  the 
tariff  sheet  listed  above  is  July  1. 1989. 
Copies  of  the  filing  were  served  on 
Transwestem's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  S9  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protest  should  be  filed  on  or 
before  May  30. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
(PR  Doc.  89-11606  Filed  5-15-89:  8:45  am] 

MLUNO  COOE  Sru-OI-M 


[Docket  Nos.  RP89-38-002  and 
RP89-99-002] 

U-T  Offshore  System;  Compliance 
Filing 

May  10. 1969. 

Take  notice  that  on  May  5. 1989,  U-T 
Offshore  System  (U-TOS)  filed  certain 
tariff  sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  to  be  effective 
May  5, 1989. 


U-TOS  states  that  this  filing  is  made 
in  compliance  with  the  Commission's 
Order  issued  March  31. 1989. 

U-TOS  states  that  because  of  its 
desire  to  conform  this  filing  to  a  similar 
filing  made  by  High  Island  Offshore 
System  on  May  1. 1989  in  Docket  Nos. 
RP89-37-000  and  RP89-82-000.  it  was 
unable  to  complete  this  filing  by  May  1, 
1989. 

U-TOS  states  that  it  does  not  agree 
with  all  of  the  revisions  that  it  was 
directed  to  make.  U-TOS  states  that  the 
revised  tariff  sheets  should  not  be 
interpreted  as  a  waiver  of  its  legal  rights 
to  contest  any  part  of  the  Commission's 
March  31  order  in  these  dockets  and  the 
tariff  sheets  are  filed  without  prejudice 
to  such  rights. 

U-TOS  states  that  copies  of  this  filing 
are  being  served  on  all  parties  to  these 
consolidated  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  {1988}).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  17, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Secretary. 
(FR  Doc.  89-11634  Filed  5-15-89;  8:45  am) 

BILLINO  CODE  tTIT-OI-lt 


[Docket  No.  RP82-1 14-017] 

Williams  Natural  Gas  Co.;  Proposed 
Changes  in  Commission  Gas  Tariff 

May  9. 1989. 

Take  notice  that  on  May  1. 1989, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  revised  tariff  sheets 
to  its  FERC  Gas  Tariff. 

WNG  submits  that  the  sheets  are  filed 
in  compliance  with  the  Commission's 
order  of  February  1. 1989  in  this  docket. 
Ordering  paragraph  (C)  of  the  order 
directed  WNG  to  refile  tariff  sheets  no 
more  than  60  days  prior  to  June  1. 1989, 
reflecting  rates  on  a  dekatherm  basis 
and  instituting  thermal  billing  beginning 
June  1.1989. 
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WNG  states  that  no  rate  change  is 
proposed.  Even  though  WNG's  resale 
sales  average  999  Btu's  per  Mcf  which 
should  result  in  a  slight  resale  rate 
increase  when  going  to  a  dekatherm 
billing  basis,  WNG  is  proposing  to 
waive  this  slight  increase  because  the 
rates  being  adjusted  are  being  collected 
subject  to  refund  under  Docket  No. 
RP87-33.  WNG  has  pending  before  the 
Commission  a  Stipulation  and 
Agreement  dated  February  2, 1989  in 
Docket  Nos.  RP87-33,  et  al.  which 
includes  rates  on  a  dekatherm  basis 
which  are  lower  in  all  instances  than  the 
dekatherm  rates  proposed  in  this  filing. 
Therefore,  any  increase  in  rates  related 
to  this  filing  would  merely  increase 
WNG's  refund  once  the  RP87-33 
Stipulation  and  Agreement  rates  take 
effect. 

WNG  requests  waiver  of  Article  5  of 
the  General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1 
to  permit  sales  customers  until  January 
1, 1990  to  provide  volume  information  on 
an  Mcf  basis. 

WNG  states  that  copies  of  the  filing 
were  mailed  to  all  of  WNG's 


jurisdictional  customers,  and  interested 
state  commissions,  as  well  as  the  parties 
listed  on  this  Commission's  official 
service  list  compiled  in  this  proceeding. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  the 
Commission's  Rules  of  Practice  snd 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  16, 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  service  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  89-11607  Filed  5-15-89;  8:45Hmj 
BILLING  COOE  6717-01-M 


Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of  April  7 
Through  April  14,  1989 

During  the  Week  of  April  7  through 
April  14. 1989.  the  appeals  and 
applications  for  other^elief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regualtions.  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  ser\  ice  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  ol 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Depart.'nent  of 
Energy,  Washington,  DC  20585. 

May  9.  1989. 

George  B.  Breznay, 

Director.  Office  ofHearfiigs  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  April  7  through  Apnl  14,  1969] 


Dale 


Name  and  location  of  applicant 


Case  No. 


Type  of  submission 


4/12/89... 
4/12/89... 

4/13/89... 

4/13/89... 
4/14/89... 


Arco/Bud's  Arco.  Hardin,  KY.. 


Roy  D.  Woodnjff,  Byron,  CA . 


Chuck  Hansen,  Sunnyvale,  CA.. 


GuM/Crutche- 
DC. 


Oil    Company,    Washington, 


Frank  L  Bordell,  NY.. 


RR304-2 


KFA-0276 


KFA-0277 


RR300-1 


KFA-017e 


Request  for  modification/rescission.  If  granted:  The  April  5.  1989  Decision  and  Order 
Issued  to  Bjd's  Aero  (Case  No  RF304-950)  would  be  modified,  regarding  tt>e  app:icalion 
in  ttie  Atlantic  Richfield  Company  refund  proceeding 

Appeal  of  an  information  request  denial  If  granted:  The  March  18.  1S29  Freedom  of 
Information  Request  Denial  issued  by  the  San  Francisco  Operations  Office  wojtd  t>e 
rescinded  and  Mr.  Woodruff  would  receive  access  to  documents  relating  to  reports 
prepared  by  Drs.  George  Dacey  and  John  Foster 

Appeal  of  an  information  request  denial  If  granted:  The  April  5.  1989  Freedom  of 
Information  Request  Denial  issued  by  the  Albuquerque  Ope'ations  Office  would  be 
rescinded  and  Chuck  Hansen  would  receive  access  to  anmes  of  devices  associated  with 
U.S.  nuclear  testing  and  detonation  between  July  16.  1945  and  December  31,  1962 

Request  for  modification/rescission  If  granted:  The  March  17.  1989  Decision  and  Order 
issued  to  Crutcher  Oil  Company  (Case  No  RF300-2738)  would  be  modified  regarding  the 
application  in  the  Gulf  Oil  refund  proceeding 

Appeal  of  an  information  request  denial  If  granted  The  March  24.  1989  Freedcn  cl 
Information  Request  Denial  issued  by  the  Office  ol  Naval  Reactors  nvouto  be  rescmoed 
and  Mr.  Bordell  would  receive  access  to  documents  related  to  ttie  activities  at  ttie  Knolls 
Atomic  Power  Laboratory. 


Refund  Applications  Received 


Date 

Name  of  refund 

proceeding/name  of 

Case  No 

refund  application 

9/21/87.,.. 

Academy  Acres  Gulf 

RF300- 10779 

4/7/89 

YuskaOiiCo 

RF310-338 

4/7/89 

Crude  Oil  Refund, 

RF272-75436 

ttiru4/ 

Applications 

thnj 

14/89. 

Received. 

RF272-75441 

4/7/89 

Murphy  Oil  Refund, 

RF309-1289 

thru  4/ 

Applications 

thru 

14/89. 

Received. 

RF309-1305 

4/7/89 

Atlantk:  Richfield 

RF304-8350 

Itvu4, 

Refund,  Applications 

thru 

14/89, 

Received. 

RF304-e652 

Refund  Applications  Received— 
Continued 


Date 
received 

Name  ol  refund 

proceeding/name  of 

refund  application 

Case  No 

4/7/89 

Exxon  Refund. 

RF307-9794 

thru  4/ 

Applications 

thni 

14/89. 

Received. 

RF307-9877 

4/7/89 

Shell  Refund. 

RF3 15-5 138 

thru  4/ 

Applications 

thru 

14/89. 

Received. 

RF3 15-5292 

4/10/89 

R0251-511 

4/10/89... 

Donald  R.  Irwin 

RF3 14-26 

4/10/89... 

Mechanicsvilie  Gulf 
Station. 

RF300- 10778 

4/10/89.  . 

Hi-Test  Gas  Company 

RF313-123 

Refund  Applications  Received- 
Continued 


Date 


Name  of  refund 


rJrflLn        proceeding  name  of    ^      Case  No 
receivea  refund  application 


4/10/89   .  i  Tesoro  Petroleum  RF313-124 

I      Corp.  j 

4/13/89  ...I  Clifton  Gutf 1  RF300-10780 


(FR  Doc  89-11729  Filed  5-15-89.  8:45  am] 
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Cases  Filed  During  the  Week  of  April 
14  Through  April  21. 1989 

During  the  Week  of  April  14  through 
April  21. 1989.  the  applications  for  other 
relief  listed  in  the  Appendix  to  thi.4 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy. 

Under  DOE  procedural  regulations.  10 


CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 


receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585.  _ 

May  9, 1989. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  App>}fi.'.t. 


UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 
(Week  o(  April  14  througti  April  21. 1989] 


Date 

Name  and  locatioo  of  applicant 

Case  No. 

Type  of  submission 

4/18/89 

T.iTie  Oil  Company  WasNrgton  DC 

KEF-0129 

Implementation  of  Special  Refund  Procedures  tf  granted:  The  O'.ice  of 

Hearings  and  Appeals  would  Itnplement  Special  Refund  procedures 

pursuant  to  10  CFR  Pari  205.  Siihpart  V,  in  connection  witr.  ttio 

Decemt>ef  13,  1982  Consent  Order  entered  into  wntfi  Time  Oil  Company 

REFUhtD  APPUCATIONS  RECEIVED 


Date 
received 


Name  of  refurtd 

proceeding/ name  of 

refund  spplicaiion 


Case  No. 


2/9/88 

4/14/89 
mrj4/ 
21/89. 

4/14/89 
ttiru4/ 
21/89. 

4/14/89 
thru  4/ 
21/89 

':/14/99 
thru*/ 
21/39. 

4/14/89 
thru  4/ 
21/89. 

4/14/89  . 

4/14/89.. 

~'/ 17/89.. 

4/17/89.. 

4/17/89- 

4/17/89.. 
.!/17/89.. 
4/17.'B9.. 

4/17/93.. 
4/18/89.. 
4/18/89.. 
^/18.'89.. 
4/18/89  . 
4/18/59  . 
4/18/89.. 
4/18/83  . 

4 '  18/99  . 
4/19/89.. 


O'Neill  T<re  &  Supply  ... 
Ciude  Oil  Refur>d. 

Applications 

Rocer/ed. 
Murphy  Oil  Bef and. 

Applicationt 

Received. 
Atlantic  Richfiold 

Refund.  Applications 

Received. 
Efxon  Refund, 

Applications 

Recerved. 
Sr>ell  Refund, 

Applications 

Received. 

Ton'es  Gulf 

Buffalo  Service,  Inc 

Brown  Transport  Corp.. 
Demolb's  Gull  Service 

Center. 
Peterson  Petroleurrv. 

Inc. 

Aftro  Car  Care  

I  Zeiqler's  Gulf  Svc 

L.D.  Rhodes  Od 

Company. 

Riley  sGuH 

i  Orleans  Crown 

;  Gilbert  Enterpr'Ms,  Inc 

!  Ait's  Crown 

'  B.-isentine  Oil  Co.,  Inc.. 

Acme.  Inc 

I  Tnlon,  lr(C 

Ai  Oil  Co  Of  Etowah 
I      Cty 

RusssGulf 

Poco  Gas  Corp 


RF310-339 

RF272-75442 

thru 

RF272-:5450 

RF309-1306 

thru 

RF309-1310 

RF304-8653 

thru 

RF304-8838 

RF307-9878 

thru 

RF307-9901 

RF31 5-5293 

thru 

RF31 5-5462 

RF30O-10784 

RF314-27 

RF30O-10781 

RF3C0- 10782 

RF300- 10783 

HF313-125 
RF30O-10785 
RF30O- 10788 

RF300- 10787 

RF313-126 

RF313-127 

RF313-128 

RF313-129 

RF313-130 

RF313-131 

RF313-132 

RF300- 10788 
RF313-133 


[IF.  Doc.  89-11730  Filed  5-1S-89;  8:4  ">  .im) 
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issuance  of  Decisions  and  Orders 

Week  of  April  10  through  April  14, 1989.  * 

During  the  week  of  April  10  through 
April  14, 1989  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  I  learings  and  Appeals. 

Appeals 

Clen  Milner.  4/13/89,  KFA-0127 

Glen  Milner  Hied  an  Appeal  from  a 
partial  denial  by  the  Albuquerque 
Operations  Office  of  a  request  for 
information  which  he  had  submitted 
under  the  Freedom  of  Infonr.ation  Act 
(FOIA).  In  considering  the  Appeal,  the 
DOE  found  that  the  authorizing  ofncial 
properly  withheld  portions  of  the 
requested  material  under  Exemption  3  of 
the  FOIA. 

Natural  Resources  Defense  Council.  4/ 
13/39,  KFA-0132 

The  Natural  Resources  Defense 
Council  filed  an  Appeal  from  a  denial  by 
the  Director.  DOE  Office  of 
Classification,  of  a  Request  for 
Information  which  it  had  submitted 
under  the  Freedom  of  Information  Act. 
In  considering  the  Appeal,  the  DOE 
found  that  the  documents  at  issue  were 
properly  withheld  under  Exemption  3. 
The  issue  considered  in  the  Decision 
and  Order  involved  whether  a 
photograph  of  the  W68  warhead/MK  3 
reentry  vehicle  used  on  the  Poseidon 
Submarine-Launched  Ballistic  Missile 
system  was  still  properly  classified  as 
Secret  Restricted  Data. 


Remedial  Order 

Tampimex  Oil  International,  Ltd.,  4/11/ 
89.  KRO-0570 
The  DOE  issued  a  final  Remedial 
Order  to  Tampimex  Oil  International. 
Ltd.  (Tampimex).  Although  notified  of 
the  pendancy  of  this  proceeding, 
Tampimex  never  filed  a  Notice  of 
Objection  or  other  response  to  the 
Proposed  Remedial  Order  (PRO)  that  the 
Economic  Regulatory  Administration 
had  issued  to  the  firm  on  July  24. 1987. 
As  a  result,  the  DOE  found  that 
Tampimex  was  deemed  to  consent  to 
the  issuance  of  the  PRO  in  final  form. 
The  DOE  further  found  that  the  PRO 
established  a  prima  facie  case  of 
violations  of  10  CFR  212.186  and  liability 
therefore.  However,  the  DOE  modified 
the  remedial  provisions  of  the  PRO  to 
require  Tampimex  to  remit  the  amount 
of  overcharges.  $8,524,448  plus 
appropriate  interest,  to  the  DOE  with 
instructions  that  the  DOE  will  deposit 
the  sum  into  a  suitable  DOE  escrow 
account  for  ultimate  disbursement 
pursuant  to  procedures  set  forth  in  10 
CFR  Part  205,  Subpart  V, 

Motion  for  Discovery 

Carbonit  Houston,  Inc..  Richard  W. 
Johnson.  4/11/89,  KRD-0620 
Carbonit  Houston.  Inc.  and  RicharJ 
W.  Johnson  (Respondents)  filed  a 
Motion  for  Discovery  in  connection  with 
their  Statement  of  Objections  to  a 
Proposed  Remedial  Order  (PRO)  that 
was  issued  to  the  Respondents  by  the 
Economic  Regulatory  Administration 
(ERA)  on  November  13. 1987.  In  the 
PRO.  the  ERA  alleges  that  during  the 
period  January  1978  through  December 
1978,  the  Respondents  engaged  in  a 
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practice  known  as  "layering,"  prohibited 
under  the  crude  oil  reseller  price  rules 
set  forth  at  10  CFR  Part  212,  Subpart  L. 
10  CFR  212.186  (the  layering  rule).  The 
ERA  also  charges  that  Respondents' 
pricing  practices  were  in  violation  of  10 
CFR  210.62(c)  (the  normal  business 
practice  rule)  and  10  CFR  205.202  (the 
anti-circumvention  rule).  In  their  Motion 
for  Discovery,  the  Respondents  sought 
the  ERA'S  responses  to  29  mostly 
multipart  interrogatories  and  production 
of  documents,  relating  to:  (i)  The  legal 
and  factual  bases  of  the  PRO;  (ii) 
contemporaneous  construction 
discovery  of  the  pricing  regulations  at 
issue:  (iii)  administrative  record 
discovery  of  the  layering  rule,  and  the 
ERA'S  policy  of  assessing  interest  in 
PRO  cases;  and  (iv)  the  ERA's  audit  and 
preparation  of  the  PRO.  In  considering 
the  Motion  for  Discovery,  the  DOE 
determined  that  the  Respondents  had 
failed  to  show  that  the  discovery 
requested  would  lead  to  relevant  and 
material  factual  evidence  in  support  of 
their  defenses  to  the  PRO.  Accordingly, 
the  Respondents'  Motion  for  Discovery 
was  denied. 

Implementation  of  Special  Refund 
Procedures 

Butler  Fuel  Corporation,  4/11/89.  KEF- 
0094 

The  DOE  issued  a  Decision  and  Order 
implementing  a  plan  for  the  distribution 
of  $50,000  received  pursuant  to  a 
Release  issued  by  the  U.S.  Department 
of  Justice  on  March  23, 1987.  The  DOE 
determined  that  these  funds  should  be 
distributed  to  retail  customers  that 
purchased  kerosene  and  No.  2  heating 
oil  from  Butler  during  the  period 
November  1, 1973  through  April  30, 1974. 
The  specific  information  to  be  included 
in  Applications  for  Refund  is  set  forth  in 
the  Decision. 

Refund  Applications 

Atlantic  Richfield  Company/ 

Canyonland  Petroleum,  Inc..  4/10/ 
89.  RF304-1506 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  Canyonland  Petroleum,  Inc.  in 
the  Atlantic  Richfield  Company  (ARCO) 
special  refund  proceeding.  The 
applicant,  a  reseller,  requested  a  refund 
based  on  documented  purchases  of 
26,112,277  gallons  of  ARCO  propane. 
The  applicant  did  not  attempt  to 
demonstrate  injury  and  elected  to  limit 
its  refund  to  41%  of  its  full  volumetric 
allocation  of  the  ARCO  consent  order 
funds.  The  refund^granted  in  this 
Decision  totaled  $10,150  ($7,869  in 
principal  and  $2,281  in  interest). 


Crown  Central  Petroleum  Corporation/ 
County  Fuel  Company  Inc..  et  ai.  4/ 
10/89.  RF313-62  et  ai 

The  DOE  issued  a  Decision  and  Order 
granting  applications  filed  by  seven 
purchasers  of  Crown  refined  petroleum 
products  in  the  Crown  Central 
Petroleum  Corporation  special  refund 
proceeding.  According  to  the  procedures 
set  forth  in  Crown  Central  Petroleum 
Corp..  18  DOE  f  85,326  (1988),  each 
applicant  was  found  to  be  eligible  for  a 
refund  based  on  the  volume  of  products 
it  purchased  from  Crown.  The  total 
amount  of  refunds  approved  in  this 
Decision  was  $38,694,  representing 
$33,328  in  principal  plus  $5,366  in 
accrued  interest. 

Crude  Oil  Supplemental  Refund 

Distribution.  4/11/89.  RA272-00002. 

The  DOE  issued  a  Decision  and  Order 
authorizing  the  Office  of  the  controller 
to  disburse  supplemental  crude  oil 
refunds  to  44,282  refund  recipients  that 
had  previously  received  refunds  at  the 
rale  of  $.0002  per  gallon  of  eligible 
refined  petroleum  products.  The  DOE 
determined  that  sufficient  funds  were 
available  for  additional  refunds  at  the 
rate  of  $.0006  per  gallon.  The  total 
additional  refund  approved  was 
$54,106,718.  The  DOE  stated  that  future 
crude  oil  refunds  will  be  paid  at  the  rate 
of  $.0008  per  gallon. 

Exxon  Corporation/  Bay  side  Fuel  Oil 
Depot  Corp.  et  al.  4/12/89,  RF307- 
2706  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  46  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
Applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  is 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$35,883  ($30,580  principal  plus  $5,303 
interest). 

Exxon  Corporation/Crossroads  Exxon 
et  al.,  4/13/89,  RF307-591  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  37  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  from 
Exxon  and  was  either  an  end-user  or  a 
reseller  whose  allocable  share  is  less 
than  $5,000.  The  DOE  determined  that 
each  applicant  was  eligible  to  receive  a 
refund  equal  to  its  full  allocable  share. 
The  sum  of  the  refunds  granted  in  this 


Decision  is  $35,798  ($30,511  principal 
and  $5,287  interest). 

Exxon  Corporation//.  Mar\'in  Comeaux 
et  al.  4/14/89.  RF307-2046  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  47  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
Applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$47,578  ($40,549  principal  plus  $7,029 
interest). 

Exxon  Corporation /Waldo's  Exxon,  et 
c!..  4/12/89.  RF307-307et  cl. 

The  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy  issued  a 
Decision  and  Order  granting  46 
Applications  for  Refund  from  consent 
order  funds  obtained  from  Exxon 
Corporation.  Each  Applicant  sought  a      , 
refund  of  less  than  $5,000.  and  was 
therefore  presumed  to  have  suffered 
injury  as  a  result  of  Exxons  alleged 
overcharges.  The  sum  of  the  refunds 
granted  is  $48,278. 

Exxon  Corporation/Whitakcr  Oil 
Company.  4/12/89.  RF307-4844 

The  DOE  issued  a  Decision  and  O.'der 
concerning  an  Application  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding  by  Whitaker  Oil 
Company  (Whita'Ker).  Whitaker 
purchased  directly  from  Exxon  and  is  a 
reseller  whose  allocable  share  is  less 
than  $5,000.  On  January  23, 1989.  the 
DOE  issued  a  Proposed  Decision  and 
Order  (PDO)  tentatively  determining 
that  Whitaker's  application  be  denied 
due  to  a  false  statement  made  by 
Whitaker  in  its  application.  The  firm  , 
was  permitted  to  file  an  explanation  or 
an  objection  to  the  PDO:  U'hilakcrs 
subsequent  explanation  convinced  the 
DOE  thai  Whitaker  did  not  willfully 
provide  false  information.  Thus, 
Whitaker's  Application  for  Refund  was 
approved  and  the  firm  was  granted  a 
refund  equal  to  its  allocable  share  plus 
interest.  That  amount  was  determined  to 
be  $3,360  (52,864  in  principal  and  S496  in 
interest).  However,  due  to  the  fact  that 
Whitaker  is  currently  involved  in  an 
enforcement  proceeding,  the  refund  was 
not  issued  directly  to  the  firm,  but 
rather,  was  placed  in  a  separate 
interest  bearing  escrow  account.  At  a 
later  date,  the  DOE  will  issue  a 
Supplemental  Order  governing  the 
disbursement  of  the  escrowed  fands. 
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Culf  Oil  Corporation /Bayou  Gulf 
Senice Station,  et  al.,  4/12/89. 
RF300-7800.  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  62  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
S109.057. 

Gulf  on  Corporation/Futch  's  Gulf 
Service  Station,  et  al.  4/13/89. 
RFJOO-25.  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  11  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
SI  5.281. 

Gulf  Oil  Corporation/LeBlanc's  Gulf 
Service,  4/12/89.  RF300-7278 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
bpecial  refund  proceeding  by  Federal 
Refunds.  Inc.  on  behalf  of  LeBlanc's  Gulf 
Ser\'ice.  The  application  was  approved 
using  a  presumption  of  injury.  For  the 
reasons  cited  within  this  Decision,  the 
OHA  determined  that  it  lacks 
confidence  in  Federal  Refunds'  ability  to 
represent  claimants  in  an  accurate  and 
efficient  manner.  Thus,  the  OHA 
decided  to  send  the  refund  checks  of 
LeBldnc's,  and  of  future  FRI  applicants 
in  the  Gulf  proceeding,  directly  to  the 
rljimants  themselves  rather  than  to  FRI. 
The  total  refund  granted  to  LeBlanc's  is 
$1,473, 

Gulf  Oil  Cornoration/M..\.  Bell  Dist..  4/ 
13/89.  RF300-5483 
Ihe  DOE  issued  a  Decision  and  Order 
r.cnceming  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  M.A.  Bell, 
Dist,.  a  consignee  and  reseller  of  Gulf 
refined  products.  M.A.  Bell.  Dist.'s 
Hllocable  share  as  a  reseller  is  less  than 
$5  000,  and  its  total  principal  refund  is 
less  than  $5,000.  Therefore,  it  was  not 
required  to  provide  a  detailed 
demonstration  that  it  absorbed  Gulfs 
alleged  overcharges.  The  refund  granted 
to  M.A.  Bell,  Dist.  in  this  Decision  ard 
Order  is  $2,334. 

Gulf  Oil  Corporation/Truman  R. 
Sanford.  4/13/89.  RF300-5229 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Truman  R. 
Sanford.  a  consignee  and  reseller  of  Gulf 
refined  products.  Truman  R.  Sanford's 
allncable  share  as  a  reseller  is  less  than 


$5,000,  and  its  total  principal  refund  is 
less  than  $5,000.  Therefore,  it  was  not 
required  to  provide  a  detailed 
demonstration  that  it  absorbed  Gulfs 
alleged  overcharges.  The  refund  granted 
to  Truman  R.  SarJord  in  this  Decision 
and  Order  is  $4,551. 

Gulf  Oil  Corporation/W.E.  Lamb.  4/14/ 
89.  RF300-5227 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  W.E. 
Lamb,  a  consignee  and  reseller  of  Gulf 
refined  products.  W.E.  Lamb's  allocable 
share  as  a  reseller  is  less  than  $5,000. 
and  its  total  principal  refund  is  less  than 
$5,000.  Therefore,  it  was  not  required  to 
provide  a  detailed  demonstration  that  it 
absorbed  Gulfs  alleged  overcharges. 
The  refund  granted  to  W.E.  Lamb  in  this 
Decision  and  Order  is  $3,681. 

Gulf  Oil  Corporation/Wellman  Oil 

Company.  Inc.,  4/13/89.  RF300-5220 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Wellman 
Oil  Company.  Inc..  a  consignee  and 
reseller  of  Gulf  refined  products. 
Wellman  Oil  Company.  Inc.'s  allocable 
share  as  a  reseller  is  less  than  $5,000. 
and  its  total  principal  refund  is  less  than 
$5,000.  Therefore,  it  was  not  required  to 
provide  a  detailed  demonstration  that  it 
absorbed  Gulfs  alleged  overcharges. 
The  refund  granted  to  Wellman  Oil 
Company.  Inc.  in  this  Decision  and 
Order  is  $3,232. 

Gulf  Oil  Corporation/Whitfield  Gulf 
Station,  4/14/89,  RF300-10776 
The  OHA  issued  a  Supplemental 
Order  concerning  an  Application  for 
Refund  filed  by  Darrell  MacDougald  on 
behalf  of  Whitfield  Gulf  Station 
(Whitfield  Culfl  in  the  Gulf  Oil 
Corporation  special  refund  proceeding. 
On  February  23. 1989.  the  DOE  issued  a 
Decision  granting  Darrell  MacDougald  a 
refund  of  $859  for  Whitfield  Gulf  (Case 
No.  RF300-1800).  Gulf  Oil  Corporation/ 
Avis  Rent-A-Car.  et  al.  18  DOE  1185.707. 
However.  Donnell  Whitfield,  the 
apparent  owner  of  Whitfield  Gulf  during 
the  consent  order  period,  also  filed  in 
the  Gulf  proceeding  (Case  No.  RF300- 
10162).  Since  it  was  not  clear  which  of 
the  two  applicants.  Darrell  MacDougald 
and  Donnell  Whitfield,  was  entitled  to  a 
refund  for  Whitfield  Gulfs  purchases, 
the  OHA  rescinded  the  refund  granted 
to  Darrell  MacDougald  in  Avis  Rent-A- 
Car.  et  al.  until  we  could  determine  who 
was  the  proper  recipient  of  the  refund. 

Irish 's  Big  Sky  Standard,  et  al..  4/13/39, 
RF272-48892  et  al. 
The  DOE  issued  a  Decision  and  Order 
denying  nine  Applications  for  Refund 


filed  in  the  Subpart  V  crude  oil  refund 
proceedings.  Each  applicant  was  either 
a  reseller  or  a  retailer  of  petroleum 
products  during  the  period  August  19. 
1973  through  January  27. 1981.  Because 
none  of  the  applicants  demonstrated 
that  they  were  injured  due  to  the  crude 
oil  overcharges,  they  were  ineligible  for 
a  crude  oil  refund. 

Prime  Properties,  Inc.,  4/14/89,  RF272- 
2691 

The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  Hied 
by  Prime  Properties.  Inc.  (Prime)  in  the 
Subpart  V  crude  oil  refund  proceedings. 
Prime  was  a  reseller  of  petroleum 
products  during  the  period  August  19, 
1973  through  January  27, 1981.  Because 
Prime  has  not  demonstrated  that  it  was 
injured  due  to  the  crude  oil  overcharges, 
it  is  ineligible  for  a  crude  oil  refund. 

Stanford  Oil  Company,  4/13/89,  RF272- 
71892 

The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
by  Stanford  Oil  Company  (Stanford)  in 
the  Subpart  V  crude  oil  refund 
proceedings.  Stanford  was  a  reseller  of 
petroleum  products  during  the  period 
Augsust  19. 1973  through  January  27. 
1981.  Because  Stanford  has  not 
demonstrated  that  it  was  injured  due  to 
the  crude  oil  ovecharges.  it  was 
ineligible  for  a  crude  oil  refund. 

Stinnes  Interoil,  Inc./Tesoro  Petroleum 
Corporation.  4/11/89.  RF125-11 
The  DOE  issued  a  Decision  and  Order 
concerning  an  application  for 
Supplemental  Order  filed  by  Tesoro 
Petroleum  Corporation  (Tesoro)  in  the 
Stinnes  Interoil,  Inc.  special  refund 
proceeding.  In  its  application.  Tesoro 
requested  that  the  DOE  disburse  the 
balance  of  a  refund  granted  in  an  earlier 
decision.  That  refund  had  been  placed 
in  a  special  escrow  account  pending  the 
resolution  of  enforcement  proceedings 
»  involving  Tesoro.  In  view  of  the 
execution  of  a  consent  order  resolving 
the  enforcement  proceedings,  the  DOE 
granted  Tesoro's  application  and 
disbursed  $68,535.20  in  principal  plus  all 
interest  accrued  on  that  amount  to  the 
firm. 

Suburban  Propane  Gas  Corp./Vanj>uard 
Petroleum  Corp..  4/14/89,  RF299-53 
The  DOE  issued  a  Decision  and  Order 
granting  an  Applications  for  Refund 
filed  by  Vanguard  Petroleum 
Corporation,  a  purchaser  of  refined 
petroleum  products,  in  the  Suburban 
Propane  special  refund  proceeding. 
According  to  the  procedures  set  forth  in 
Suburban  Propane  Gas  Corporation,  16 
DOE  fl  85.382  (1987).  reseller  applicants 
who  choose  to  claim  a  full  volumetric 
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refund  over  $5,000  must  demonstrate 
that  they  were  injured  by  Suburban's 
alleged  overcharges.  We  applied  a 
three-step  competitive  disadvantage 
analysis  to  Vanguard's  purchases  and 
found  that  the  majority  of  Vanguard's 
purchases  from  Suburban  had  been 
made  at  above-market  prices.  That  and 
the  fact  that  Vanguard's  cost  banks, 
gross  excess  cost,  and  net  excess  cost 
greatly  exceeded  Vanguard's  volumetric 
share  led  us  to  conclude  that  Vanguard 
was  injured  by  its  purchases  from 
Suburban.  Therefore,  Vanguard  was 
found  to  be  eligible  for  a  full  volumetric 
refund.  The  total  refund  approved  in  this 
Decision  was  $34,153,  consisting  of 
$27,434  in  principal  plus  $6,719  in 
accrued  interest. 

Dismissala 
The  following  submissions  were  dismissed: 

Name  and  Case  No. 

C  &  C  James  Randy  Ln.;  RF272-66099 

Charles  K.  Bentson;  RF272-74655 

Charles  Luster.  RF272-51294 

Clarence  E.  Ceorgeson;  RF272-69447 

Clarence  Schwcmams;  RF272-65144 

David  McFarland;  RF272-67621 

Donald  Boyce;  RF272-698ft5 

Earl  J.  Preiser  ft  Sons:  RF272-66838 

Ernesh  Righetti,  Corp.;  RF272-51ie5 

Ernest  Duboad;  RF272-«0737 

Frank  Miller,  Jr.:  RF272-50308 

Gary  E.  Murray;  RF272-52191 

George  P.  Sandlin;  RF272-53786 

ttaroid  A.  Spencer  RF272-50336 

Harold  Christensen/Montage  Gulf:  RF3(»- 

5380 
Henry  Peters:  RF272-60378 
Heyward  Lang  RF272-53692 
Ivan  Wickes:  RF272-7058a 
John's  Gulf  Service  Center/John  S.  Forgue: 

RF300-199 
Juddy  A.  Perry;  RF272-56630 
Kaldis  Gulf  Car  Care  Center.  RF30&-176 
Mar-G  Dairy:  RF272-61411 
Mark  E.  Cansler.  RF272-67649 
Man-in  L.  Walton;  RF272-60382 
Maurice  J.  Cersovsky:  RF272-50942 
McLean  Trucking  Company;  RF272-67301 
Mtlvin  Bochnake:  RF272-69315 
Occupational  Health  Legal  Rights 

Foundation:  KFA-0255 
Patricia  Neubauer  RF272-74334 
Paul  Cersousky:  RF272-51177 
Richard  ft  William  Devore:  RF272-50948 
Robert  D.  Baldwin;  RF2-2-73663 
Robert  McCleffanf:  RF272-50253 
Robert  N.  Houston:  RF272-56465 
Ropplawn  Farm:  RF272-60274 
Roosevelt  Williams;  RF272-70728 
Steve  Shell:  RF272-65067 
Steven  C.  Williams:  RF272-56084 
Walter  Wendschuh;  RF272-56303 
Wilfred  Deshano:  RF272-51035 
William  B.  Wilbur  RF272-69225 
William  Giersch;  RF272-5m94 
William  H.  Voegele:  RF272-57711 
William  Hye;  RF272-73320 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 


Hearings  and  Appeals.  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  "Energy  Management:  Federal  Energy 
Guidelines,"  a  commercially  published 
loose  leaf  reporter  system. 

May  9.  1989. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
[FR  Doc  89-11731  Filed  5-15-89;  8:45  am] 
BILLING  COOe  MSO-OI-M 


Filing  Deadline  in  Special  Refund 
Proceeding  No.  KEF-0087 

AGENCY:  Office  of  Hearings  and 
Appeals,  DOE. 

ACTION:  Notice  of  final  deadline  for 
filing  applications  for  refund  in  special 
refund  proceeding  KEF-0087. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
hereby  officially  sets  the  final  deadline 
for  filing  Applications  for  Refund  from 
the  escrow  account  established  pursuant 
to  a  Consent  Order  entered  into 
between  the  DOE  and  Exxon 
Corporation  (Exxon),  Special  Refund 
Proceeding  No.  KEF-0087.  The  final 
deadline  is  July  14, 1989.  See  Ex.xon 
Corp./Fairland  Exxon.  18  DOE  |  85. 

(May  4. 1989)  (Case  No.  RF307- 

2733  et  al.]. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Caroline  Barnes,  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-4921. 
SUPPLEMENTARY  INFORMATION:  On  July 
14, 1988,  the  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  issued  a  Decision  and 
Order  setting  forth  final  refund 
procedures  in  order  to  distribute  the 
monies  in  the  escrow  account 
established  in  accordance  with  the 
terms  of  a  Consent  Order  entered  into 
by  the  DOE  and  Exxon  Corporation 
(Exxon).  See  Exxon  Corp..  17  DCR 
i  85.590  (1988).  That  Decision 
established  February  18, 1989  as  the 
filing  deadline  for  the  submission  of 
refund  applications.  Since  that  date,  the 
OHA  has  routinely  granted  extensions 
of  time  for  good  cause.  See  10  CFR 
205.285.  However,  due  to  the  length  of 
time  that  has  passed  since  the 
commencement  of  the  application 
period,  the  DOE  has  determined  that 
refund  applications  filed  in  the  Exxon 
Corporation  special  refund  proceeding 
that  are  postmarked  after  July  14, 1989 
will  be  summarily  dismissed.  See  Exxon 


Corp./Fairland  Exxon.  18  DOE  \  85. 

(May  4. 1989)  (RF307-5384  et  al.). 

Any  unclaimed  funds  remaining  in  the 
Exxon  escrow  account  after  all  pending 
claims  are  resolved  will  be  made 
available  for  indirect  restitution 
pursuant  to  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986. 
15U.S.C.  4501. 

Dated:  May  9.  1989. 
George  B.  Breznay. 

Director.  Office  of  Hearings  apd. Appeals. 
[FR  Doc.  89-11732  Filed  5-15-e9:  8:45  am) 
BILLING  COOE  MSO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lFRL-3571-51 

Science  Advisory  Board, 
Environmental  Health  Committee: 
Open  Meeting 

Under  Pub.  L  92-463.  notice  is  hereby 
given  that  a  meeting  of  the 
Environmental  Health  Committee  of  the 
Science  Advisorv'  Board  will  be  held  on 
June  1-2. 1989  in  the  Administrator's 
Conference  Room  (1103.  West  Tower). 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW..  Washington  DC.  This 
meeting  will  start  at  9:00  am.  on  June  1. 
and  will  adjourn  no  later  than  5  p.m. 
June  2.  and  is  open  to  the  public. 

The  main  purpose  of  this  meeting  will 
be  to  review  reports  developed  by 
Subcommillees  of  the  Health  Committee 
(including  the  Drinking  Water, 
Halogenated  Organics,  and  Metals 
Subcommittees)  receive  briefings  from 
Agency  officials  on  current  program 
activities,  and  discuss  the  current  state- 
of-the-art  in  siructure  activity  research. 

An  Agenda  for  the  meeting  is 
available  from  M.iry  Winston.  Staff 
Secretary.  Science  Advisory  Board 
(AlOlF).  U.S.  Environmental  Protection 
Agency.  Washington  DC  20460  (202-382- 
2552).  Members  of  the  public  desiring 
additional  information  should  contact 
Mr.  Samuel  Rondberg.  Executive 
Secretary'.  Environmental  Health 
Committee  by  telephone  at  the 
telephone  number  noted  above  or  by 
mail  to  the  Science  Advisory  Board 
(AlOlF)  401  M  Street  SW..  Washington. 
DC  20460  no  later  than  c.o.b.  May  22. 
1989.  Anyone  wishing  to  make  a 
presentation  at  the  meeting  should 
forward  a  written  statement  to  Mr. 
Rondberg  by  the  date  noted  above.  The 
Science  Advisor>'  Board  expects  that  the 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  written 
statements.  In  general,  each  individual 
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or  group  making  an  oral  presentation 
will  be  limited  to  a  total  time  of  ten 
minutes. 

Dated:  May  9.  1989. 
Donald  Barnes, 

Dirpclor.  Science  Advisory  Board. 
|FR  Doc.  89-11701  Filed  5-15-89;  8:45  am) 
MLUNQCOOC  (SMMMMI 

(OPTS-S9667;  FRL-3S71-81 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 198.3  (48 
FR  21722).  In  the  Federal  Register  of 
November  11. 1984  (49  FR  46066)  (40  CFR 
723.250).  EPA  published  a  rule  which 
granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  announces 
receipt  of  28  such  PMN(s)  and  provides 
a  summary  of  each. 

DATES:  Close  of  review  periods: 

Y  89-82.  89-8+— April  24. 1989. 

Y  89-86.  89-87— April  30. 1989. 

Y  89-89.  89-90,  89-91.  89-92.  89-93.  89- 
94.  89-95,  89-96,  89-97,  89-98,  89-99— 
May  1. 1989. 

Y  89-102.  89-103— May  2.  1989. 

Y  89-104— May  3. 1989. 

Y  89-105— May  4.  1989. 

Y  89-106,  89-107,  89-lOH,  89-109— May 
7, 1989. 

Y  89-1 12— May  9. 1989 

Y  89-1 1 4— Ma  y  1 6, 1 989. 

Y  89-115.  89-116— May  18.  1989. 
Y89-117— May  17,  1989 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl.  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm.  EB-44.  401  M 
Street  SW..  Washington.  DC  20460,  (202) 
554-1404,  TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 


document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y89-82 

Manufacturer:  Confidential. 

Chemical.  (S)  Aliphatic  polyester 
urcthane. 

Use/Production.  (G)  Used  in  coatings 
applied  by  industrial  manufacture.  Prod, 
range:  Confidential. 

Y  89-84 

Manufacturer:  Confidential. 

Chemical.  (G)  Acrylated  cellulose 
acetate  butyrate. 

Use/Production.  (S)  Binder  in  two- 
component  automotive  clear  coating. 
Prod,  range:  Confidential. 

Y  89-86 

Manufacturer:  Confidential. 
Chemical.  (G)  Polyester. 
Use/Production.  (G)  Adhesive.  Prod, 
range:  Confidential. 

Y  89-87 

Manufacturer:  Confidential. 
Chemical.  (G)  Oil  modified  polyester. 
Use/Production.  (G)  Coating.  Prod, 
range:  Confidential. 

Y  89-89 

Importer:  Metal  Coatings 
International.  Inc. 

Chemical.  (G)  Polymers  of:  alkyl 
acrylates,  lactone. 

Use/Import.  (G)  Open,  nondispersive 
use  (liquid  paint).  Import  range: 
Confidential. 

Y  89-90 

Importer:  Metal  Coatings 
International.  Inc. 

Chemical.  (G)  Polymers  of:  alkyl 
acrylates.  lactone. 

Use/Import.  (G)  Open,  nondispersive 
use  (liquid  pain^).  Import  range: 
Confidential. 

Y 89-91 

Importer:  Metal  Coatings 
International.  Inc. 

Chemical.  (G)  Polymers  of:  alkyl 
acrylates,  lactone. 

Use/Import.  (G)  Open,  nondispersive 
use  (liquid  paint).  Import  range: 
Confidential. 

Y  89-92 

Importer:  Metal  Coatings 
International,  Inc. 

Chemical.  (G)  Polymers  of:  alkyl 
acrylates,  lactone. 

Use/Import.  (G)  Open,  nondispersive 
use  (liquid  paint).  Import  range: 
Confidential. 


Y  89-93 

Importer:  Metal  Coatings 
International.  Inc. 

Chemical.  (G)  Polymers  of:  alkyl 
acrylates.  lactone. 

Use/Import.  (G)  Open,  nondispersive 
use  (liquid  paint).  Import  range: 
Confidential. 

Y  89-94 

Importer:  Metal  Coatings 
International.  Inc. 

Chemical.  (G)  Polymers  of:  alkyl 
acrylates.  lactone. 

Use/Import.  (G)  Open,  nondispersive 
use  (liquid  paint).  Import  range: 
Confidential. 

Y  89-95 

Importer.  Metal  Coatings 
International,  Inc. 

Chemical.  (G)  Polymers  of:  alkyl 
acrylates.  lactone. 

Use/Import.  (G)  Open,  nondispersive 
use  (liquid  paint).  Import  range: 
Confidential. 

Y  89-96 

Importer.  Metal  Coatings 
International,  Inc. 

Chemical.  (G)  Polymers  of:  alkyl 
acrylates.  lactone. 

Use/Import.  (G)  Open,  nondispersive 
use  (liquid  paint).  Import  range: 
Confidential. 

Y  89-97 

Importer  Metal  Coatings 
International.  Inc. 

Chemicul.  (C)  Polymers  of:  alkyl 
acrylates,  lactone. 

Use/Import.  (G)  Open,  nondispersive 
use  (liquid  paint).  Import  range: 
Confidential. 

Y  89-98 

Importer.  Metal  Coatings 
International,  Inc. 

Chemical.  (G)  Polymers  of:  alkjl 
acrylates.  lactone. 

Use/Import.  (G)  Open,  nondispersive 
use  (liquid  paint).  Import  range: 
Confidential. 

Y  89-99 

Importer.  Metal  Coatings 
International,  Inc. 

Chffmical.  (G)  Polymers  of:  alkyl 
acrylates.  vinyl  benzene. 

Use/Import.  (G)  Open,  nondispersive 
use  (liquid  paint).  Import  range: 
Confidential. 

Y  89-102 

Manufacturer  Confidential. 
Chemical.  (G)  Aliphatic  polyester 
urethane. 


Use/Production.  (G)  Used  in  coatings 
applied  by  manufacturer.  Prod,  range: 
Confidential. 

Y  89-103 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyamic  acid. 
Use/Production.  (G)  Coating.  Prod, 
range:  Confidential. 

Y  89-104 

Manufacturer  Confidential. 

Chemical.  (G)  Ethylene  oxide  polymer 
with  propylene  oxide,  alkylphenol. 
formaldehyde  and  diepoxide. 

Use/Production.  (G)  Surface  active 
agent.  Prod,  range:  Confidential. 

Y  89-105 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical  (G)  Substituted  aryl  vinyl 
polymer. 

Use/Production.  (G)  Contained  use  in 
an  article.  Prod,  range:  25.000-33.000  kg/ 
yr. 

Toxicity  Data.  Skin  irritation: 
negligible  species  (GUINEA  PIG). 

Y  89-106 

Manufacturer.  Eastman  Chemical 
Division. 

Chemical.  (G)  Polyethylene. 

Use/Production.  (G)  Plastics  additive 
and  compounding.  Prod,  range: 
Confidential. 

Y  89-107 

Manufacturer.  Eastman  Chemical 
Division. 

Chemical.  (G)  Oxidized  polyethylene. 

Use/Production.  (G)  Plastics  additive 
and  compounding.  Prod,  range: 
Confidential. 

Y  89-108 

Manufacturer.  Confidential. 

Chemical.  (G)  Aiiphahc  polyester 
urethane. 

Use/Productijn.  (G)  Used  in  coatings 
applied  by  industrial  manufacturer. 
Pfpd.  range:  Confidential. 

Y  89- 109 

Manufacturer.  Confidential. 

Chemical  (G)  Aliphatic  polyester 
urethane. 

Use/Production.  (G)  Used  in  coatings 
applied  by  industrial  manufacturer. 
Prod,  range:  Confidential. 

Y  89-112 

Manufacturer  Confidential. 

Chemical.  (G)  Oil  free  alkyd. 

Use/Production.  (S)  Component  of 
industrial  coil  coating  resin.  Prod,  range: 
76,000-96,000  kg/yr. 

Y  89-114 

Manufacturer.  Confidential. 


Chemical  (G)  Polyester  polyurethane 
acrylic  graft  copolymer. 

Use/Production.  (S)  Overprint 
modifier  for  coatings,  inks,  and 
adhesives.  Prod,  range:  Confidential. 

Y  89-115 

Manufacturer  Lanchem. 
Chemical.  (G)  Acrylic  resin  solution. 
Use/Production.  (G)  Resin  for  paint 
manufacture.  Prod,  range:  Confidential. 

Y  89-116 

Manufacturer.  Confidential. 

Chemical.  (G)  Saturated,  oil-free 
polyester  resin. 

Use/Production.  (S)  Polyester  resin. 
Prod,  range:  Confidential. 

Y  89-117 

Manufacturer.  Confidential. 

Chemical  (G)  Saturated,  oil-free 
polyester  resin. 

Use/Production.  (S)  Polyester  resin. 
Prod,  range:  Confidential. 

Date:  May  8, 1989. 
Steven  Newburg-Rinn. 

Acting  Director.  Information  Management 
Division,  Office  of  Toxic  Substances. 
[FR  Doc.  89-11695  Filed  5-15-89:  8:45  am) 

BILLING  CODE  6S8O-50-M 

(FRL-3572-71 

Extension  of  ttie  Period  for  Action  on 
a  Recommended  Section  404(c) 
Determination  to  Prohibit  the 
Specification  or  Use  of  an  Area  as  a 
Disposal  Site;  Ware  Creek 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  an  extension  to  the 
period  for  action  on  a  recommended 
section  404(c)  determination. 

summary:  On  March  15. 1989.  EPA 
Headquarters  received  Regional 
documentation  including  an 
administrative  record  supporting  a 
recommended  determination  to  prohibit 
or  restrict  the  use  or  specification  of  the 
area  known  as  Ware  Creek.  The  sul  iect 
site  is  proposed  as  a  disposal  site  for  fill 
material  necessary  for  the  construction 
of  a  water  supply  impoundment  to  ser\e 
James  City  County,  Virginia.  In 
accordance  with  EPAs  section  404(c) 
regulations,  EPA  Headquarters  initiated 
finnl  consultation  with  the  Corps  of 
Engineers,  the  owners  of  record  and  the 
section  404  permit  applicant  for  the 
proposed  project.  The  purpose  of  this 
consultation  was  to  provide  appropriate 
parties  a  final  opportunity  to 
demonstrate  to  the  satisfaction  of  the 
Assistant  Administrator  for  Water,  that 
corrective  action  would  be  taken  to 


prevent  an  unacceptable  adverse 
effect(s)  from  the  proposed  discharge.  In 
a  subsequent  meeting  which  took  place 
on  April  13, 1989,  representatives  of 
James  City  County  raised  two  major 
issues  which  they  felt  necessitated 
consideration  during  EPA  Headquarters" 
review  of  the  Regional  recommended 
determination.  Specifically,  counsel 
representing  James  City  County  asserted 
that  the  administrative  record  submitted 
to  EPA  Headquarters  by  EPA  Region  III 
did  not  include  appropriate  documents 
contained  in  the  Corps  of  Engineers 
record  for  the  Ware  Creek  project. 
Representatives  of  James  City  County 
also  suggested  that  in  reaching  a  final 
determination  on  the  section  404(c) 
action.  EPA  must  consider  the  effects  of 
its  action  on  the  potential  use  of  any 
water  supply  provided  by  the  proposed 
Ware  Creek  impoundment  for  satisfying 
regional  water  supply  needs. 

EPA  has  determined  that  the  issues 
presented  by  representatives  of  James 
City  County  during  formal  consultation 
warrant  additional  review  of  the  Corps 
of  Engineers  administrative  record  for 
the  section  404  permit  decision  on  the 
Ware  Creek  proposal  to  ensure  that  all 
relevant  facts  are  considered.  Further. 
EPA  believes  it  is  necessary  to  ensure 
that  actions  taken  by  this  Agency  do  not 
preclude  or  limit  environmentally  sound 
regional  decision-mAing  with  regard  to 
water  supply  alternatives.  Thorough 
examination  of  these  issues  is  important 
to  EPA's  section  404(c)  determination 
and  requires  additional  review  prior  to 
rendering  a  final  decision  with  regard  to 
the  Wdre  Creek  proposal.  EPA 
therefore,  has  determined  that  good 
■  cause  exists  to  extend  the  time  limit  for 
prepara*ion  of  a  final  determination  on 
the  recommended  determination  to 
pruh-bit  or  restrict  the  use  or 
specification  of  the  area  known  as  Ware 
Creek.  EPA  s  deadline  for  a  finding  on 
the  recommended  determination  is  being 
extended  until  close  of  business.  June 
16. 1909.  This  time  extension  is  made 
under  the  EPA  authority  found  in  40  CFR 
201.8. 

DATES:  This  notice  of  extension  of  the 
periid  for  preparation  of  a  section  404(c) 
Final  Determination  is  effective  upon 
publication. 

FOB  FURTHER  iNFORMATlON  CONTACT: 
Kirk  Stark,  Chief.  Elevated  Cases  Team 
A-104-F.  Office  of  Wetlands 
Protection— U.S.  EPA.  401  M  Street 
Washington,  DC  20460.  (202)  475-7799. 

Dated:  May  12. 1989. 
Relwcca  W.  Hanmer. 
Acting  Assistar.t  Adjjinistratorfor  Watvr. 
[FR  Doc.  89-118a3  Filed  5-15-89:  845  am] 
BILLING  COM  6560-50-11 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Raqulrements 
SutMnittad  for  Raviaw  Undar  ttw 
Paparworit  Raduction  Act  of  1980 

Mdy  9.  1989. 

On  March  20. 1989.  the  Federal 
Communications  Commission  submitted 
to  the  Office  of  Management  and  Budget 
a  request  for  review  of  a  revised  form 
FCC  301,  Application  for  Construction 
Permit  for  Commercial  Broadcast 
Station  (OMB  Control  No.  3060-0027). 
The  associated  Report  and  Order,  MM 
Docket  No.  87-121.  stated  in  the 
Ordering  Clause  that  the  effective  date 
was  April  14, 1989,  or  upon  Office  of 
Management  and  Budget  approval  of 
amendments  to  FCC  Form  301  and  FCC 
Form  340.  whichever  is  later.  However, 
the  FCC  340  was  not  submitted  at  that 
time,  which  caused  confusion  regarding 
the  status  of  the  Form  301  and  the 
requirements  for  applications  filed  on 
that  form  beginning  on  April  14. 

Since  that  time,  other  rule  changes 
have  been  adopted  which  will  also 
affect  the  Form  301.  Due  to  the  necessity 
for  further  revisions,  we  have 
withdrawn  the  March  20  submission. 
The  changes  proposed  in  that  request 
are  included  in  a  subsequent  request 
which  incorporates  all  revisions  recently 
approved  by  the  Commission.  It  has 
been  submitted  to  OMB  along  with  a 
request  for  review  of  the  Form  FCC  340 
for  simultaneous  action. 

The  recent  Commission  actions 
affecting  these  forms  have  been 
published  in  the  Federal  Register  as 
follows: 
MM  Docket  No.  87-121.  Released 

February  22. 1989  (Forms  301  and  340). 

Published  at  54  FR  9800,  March  8. 1989 
MM  Docket  No.  88-375,  Released  April 

17, 1989  (Forms  301  and  340). 

Published  at  54  FR  16363.  April  24. 

1989 
MM  Docket  No.  88-328,  Released  April 

20, 1989  (Form  301)  Published  at  54  FR 

19951.  May  9. 1989 

The  Commission  has  requested  45-day 
expedited  OMB  review.  This  request  is 
made  in  accordance  with  the 
requirements  of  5  CFR  1320.18.  Copies  of 
these  submissions  (not  including  the 
dockets  listed  above)  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service.  2100 
M  Street  NW..  Suite  140.  Washngton.  DC 
20037.  telephone  (202)  857-3800.  Persons 
wishing  to  comment  on  these 
information  collections  should  contact 
F.yvette  Flynn.  Office  of  Management 
and  Budget,  Room  3235,  NEOB, 
Washington,  DC  20503.  telephone  (202) 


395-3785.  For  further  information 

contact  Doris  Benz,  FCC,  telephone  (202) 

632-7513. 

OMB  No.:  3060-0027 

Title:  Application  for  Construction 
Permit  for  Commercial  Broadcast 
Station 

Form  No.:  FCC  301 

Action:  Revision 

Respondents:  Business,  including  small 
business 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  1 .997 
responses,  110  hours  per  response 

Needs  and  Uses:  Filing  is  required  to 
apply  for  authority  to  construct  a  new 
commercial  AM.  KM  or  TV  braodcast 
station,  or  to  make  changes  in  an 
existing  facility.  The  data  is  used  to 
determine  whether  the  applicant 
meets  basic  statutory  requirements  to 
become  a  licensee. 

OA/flyVo..- 3060-0034 

Title:  Application  for  Construction 
Permit  for  Noncommercial 
Educational  Broadcast  Station 

Form  No.:  FCC  340 

Action:  Revision 

Respondents:  Non-profit  institutions 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  175 
responses.  78  hours  per  response 

Needs  and  Uses:  Filing  is  required  to 
apply  for  authority  to  construct  a  new 
noncommercial  educatioanl  AM.  FM 
or  TV  braodcHSt  station,  or  to  make 
changes  in  an  existing  facility.  The 
data  is  used  to  determine  whether  the 
applicant  meets  basic  statutory 
requirements  to  become  a  licensee. 

Federal  Communications  Commission. 

Donna  R.  Sedtcy, 

Secretary. 

[FR  Doc.  8»-11628  Filed  5-15-69;  8-15  am) 

BILUNQ  COOC  t711-01-« 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-826-DR) 

Alaska;  Major  Disaster  and  Related 
Datcrminationa 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Notice. 


summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Alaska  (FEMA- 
826-DR).  dated  May  10, 1989,  and 
related  determinations. 
dated:  May  10. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  S.  Bowman,  Disaster  Assistance 
Programs,  Ffdera!  Emergency 


Management  Agency,  Washington.  DC 
20472(202)646-2661. 

Notice 

Notice  is  hereby  given  that,  in  a  letter 
dated  May  10, 1989.  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.. 
Pub.  L  93-288,  as  amended  by  Pub.  L. 
100  707).  as  follows: 

I  have  determined  thai  the  damage  in 
certain  areas  of  the  Slate  of  Alaska,  resulting 
from  severe  freezing  conditions  dunnji  the 
period  janu.iry  15-Febmary  15. 1989  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  Public 
L.aw  93-288.  as  amended  by  Public  L.nv  100- 
707.  I.  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Alask^i 

In  order  to  provide  Federal  assislrince.  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessar\'  for  Federal  disaster 
assistance  and  administrative  expanses. 

You  are  authorized  to  provide  Pu'.)lic 
Assistance  in  the  designated  areas 
Consistent  with  the  requirement  lh<)t  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  PL  93-288.  as  .imended 
by  PL  100-707.  for  Public  Assistance  will  be 
limited  to  75  percent  of  the  total  elig.ble 
costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Joan  F.  Hodgins  of  the ' 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Alaska  to  have 
been  affected  adversely  by  this  declan-d 
major  disaster:  The  Northwest  Arctic 
Borough  and  the  Communities  of 
Galena,  Tanana,  and  Sandpoint  for 
Public  Assistance  only. 

(Cnlnlog  of  Feder.tl  Domestic  Assistance  No. 

a3.5l6.  Disaster  Assistance.) 

lulius  W.  Becton.  |r., 

Dirpctor.  Fi'dnol Ewftyt'twy  Monir^nivit! 

Atiirncy. 

|FR  Doc.  89-11680  Filed  5-15-89:  8:15  ,inil 
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(FEMA-824-Dfl] 

Minnesota;  Major  Disaster  and  Related 
Determinations 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 

summary:  This  is  a  notice  of  the 

Presidential  declaration  of  a  major 

disaster  for  the  State  of  Minnesota 

(FEMA-824-DR),  dated  May  8. 1989.  and 

related  determinations. 

dated:  May  8. 1989. 

FOR  further  INFORMATION  CONTACT: 

Neva  K.  Elliott.  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

Notice 

Notice  is  hereby  given  that,  in  a  letter 
dated  May  8, 1989.  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.. 
Pub.  L.  93-288,  as  amended  by  Pub.  L 
100-707),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Minnesota, 
resulting  from  flooding  beginning  on  March 
29, 1989,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  Public  Law  93-288.  as 
amended  by  Public  Law  100-707. 1,  therefore, 
declare  that  such  a  major  disaster  exists  in 
the  State  of  Minnesota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  PL  93-288,  as  amended  by  PL  100-707, 
for  Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  Section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Ronald  Buddecke  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Minnesota  to  have 
been  affected  adversely  by  this  declared 


major  disaster:  The  counties  of  Clay, 
Marshall,  Norman,  Pennington,  Polk, 
Traverse,  and  Wilkin  for  Individual 
Assistance  and  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

lulius  W.  Becton,  Jr., 

Director.  Federal  Emergency  Management 

Agency. 

(FR  Doc.  89-11681  Filed  5-15-89;  8:45  am) 

BtLUNG  COOC  67ia-02-« 

(FEMA-825-OR] 

Nortti  Dakota;  Major  Disaster  and 
Related  Determinations 

agency:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  North  Dakota 
(FEMA-825-DR),  dated  May  8. 1989,  and 
related  determinations. 

dated:  May  8, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614, 

Notice 

Notice  is  hereby  given  that,  in  a  letter 
dated  May  8, 1989,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq.. 
Pub.  L.  93-288,  as  amended  by  Pub.  L 
100-707).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  North  Dakota, 
resulting  from  flooding  beginning  on  March 
29, 1989,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  Public  Law  93-288,  as 
amended  by  F*ublic  Law  100-707. 1,  therefore, 
declare  that  such  a  major  disaster  exists  in 
the  State  of  North  Dakota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  PL  93-28a.  "as  amended  by  PL  100-707, 
for  Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 


exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Jose  Bravo  of  the  Federal 
Emergency  Management  Agency  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster. 

1  do  hereby  determine  the  following 
areas  of  the  State  of  North  Dakota  to 
have  been  affected  adversely  by  this 
declared  major  disaster:  The  counties  of 
Cass.  Grand  Forks.  Richland.  Traill,  and 
Walsh  for  Individual  Assistance  and 
Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

Julius  W.  Becton,  Jr., 

Director.  Emergency  Management  Agency. 
[FR  Doc.  89-11682  Filed  5-15-89:  8:45  am| 

aiLUNG  COOC  (rit-OS-M 


Board  of  Visitors  for  ttie  Emergerwy 
Management  Institute;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
Pub.  L  92-463),  announcement  is  made 
of  the  following  committee  meeting: 

Name:  Board  of  Visitors  (BOV)  for  the 
Emergency  Management  Institute  (EMI). 

Dates  of  Meeting:  June  5-6, 1989. 

Place: 

Federal  Elmergency  Management 
Agency, 

National  Emergency  Training  Center. 

Emergency  Management  Institute, 

Conference  Room  Building  N. 

Emmitsburg,  Mar>'land  21727 

Time:  June  5—7:00  p.m.  to  9:00  p.m; 
June  6—7:00  p.m.  to  9:00  p.m. 

Proposed  Agenda:  PaTlicipaXion  in 
"Current  Trends  in  Emergency 
Management  for  State  Emergency 
Management  Executives"  being  held  at 
EMI  June  5-8  which  will  provide  the 
BOV  with  an  opportunity  to  interact 
with,  and  obtain  input  from.  State 
emergency  management  staff  BOV 
meeting  sessions  will  be  held  in  addition 
to  their  above  stated  participation  which 
will  include  the  initiation  of  interim 
reports  for  consolidation  within  their 
annual  report,  and  working  sessions  on 
Core  Curriculum  and  Evaluation 
Systems  Procedures. 

The  meeting  will  be  open  to  the  public 
with  approximately  ten  seats  available 
on  a  first-come  first  serve  basis. 
Members  of  the  general  public  who  plan 
to  attend  the  meeting  should  contact  the 
Office  of  the  Superintendent,  Emergency 
Management  Institute  Office  of  Training. 
16825  South  Seton  Avenue  Emmitsburg. 
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Maryland  21727  (telephone  number  301 
447-1251)  on  or  before  June  1, 1909. 

Minutes  of  the  meeting  will  be 
prepared  by  the  Beard  and  will  be 
available  for  public  viewing  in  the 
Director's  Office,  Office  of  Training, 
Federal  Emergency  Management 
Agency.  Building  N,  National  Emergency 
Training  Center.  Emmitsburg,  Maryland 
21727.  Copies  of  the  minutes  will  be 
available  upon  requcat  30  days  after  the 
meeting. 

Dated:  Miiy  B.  19i)9 
Oav«  McLoughlln. 

Director.  Office  of  Training. 

|FR  Doc.  89-11679  Filed  5-15-89;  8:45.im| 

WLUNO  COOC  (71»-«2-«l 


FEDERAL  HOME  LOAN  BANK  BOARD 
189-14271 

Corrsction  of  Dates  of  Appointment  of 
Conservators 

Date:  M.<y  9. 1989. 

Notice  is  hereby  given  that  the  dates 
of  appointment  of  conservators  for  the 
following  institutions  by  the  Federal 
>{ome  Loan  Bank  Board,  as  published  in 
the  April  14. 1989  issue  of  the  Federal 
Register  (54  FR  15008-15013  (April  14. 
1989]]  were  incorrectly  given: 

Baldwin  County  Federal  Savings  Bank. 
Robertsdale.  AL  Durund  Federal  Siivini|;s  and 
Loan  Assncidtion.  Durand,  Wl,  Great  Atlantic 
Savings  Bank.  Federal  Savings  Bank.  Mdnteo, 
NC.  Heritage  Federal  Savings  and  Loan 
Association.  Monroe.  NC,  Midland-Ouckeye 
Federal  Savings  and  lx)<in  Association. 
Alliance.  OIL  ' 

The  conservators  for  each  of  these 
institutions  were  appointed  on  March 
29. 1989. 
|ohn  F.  Ghiz7onL 

/lii'/s/a/i^  Secretary- 

\\~R  Dor.  fl9-l-.662  Filed  5-15-«9;  845  iim| 

OILUNO  COOC  t7M-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Vital  and  Health  Statistics  National 
Committee;  Meetings 

In  accordance  with  the  F'edijrul 
Advisory  Committee  Act  (Pub.  L  92- 
463).  notice  is  hereby  given  that  the 
National  Committee  on  Vital  and  Health 
Statistics  established  pursuant  to  42 
U.S.C.  242k.  section  306(k)(2)  of  the 
Public  Health  Service  AcL  as  amended. 
announ::es  the  following  meeting. 

Name:  National  Commitleo  on  Vital 
and  Health  Statistics. 


Time  and  date:  10:00  am-5.00  pm— 
June  7, 1989:  8:30  am-4:30  pm— June  8. 
1989;  9:00  am-l;30  pm— June  9, 1989. 

Place:  Hubert  H.  Humphrey  Building, 
Room  703A,  200  Independence  Avenue 
SW..  Washington,  DC  20201. 

Status:  Open 

Purpose:  The  purpose  of  this  meeting 
is  for  the  Committee  to  receive  and 
consider  reports  from  each  of  its 
subcommittees  and  to  address  new 
business  as  appropriate. 

Contact  Person  For  More  Information: 
Substantive  program  information  as  well 
as  summaries  of  the  meeting  and  roster 
of  Committee  members  may  be  obtained 
from  Gail  F.  Fisher,  Ph.D..  Executive 
Secretary.  National  Committee  on  Vital 
and  Health  Statistics.  Room  2-12.  Center 
Building,  3700  East  West  Hi;?hway. 
Hyattsville.  Maryland  20782,  telephone 
(301)  436-7050. 

Dated:  May  10. 1989. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 

Centers  for  Disease  Control. 

|FR  Doc.  89-11648  Filed  5-15-89:  8:45  am) 
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Food  and  Drug  Administration 
[Docket  No.  89E-0131] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Cygro' 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
CYGRO*  and  is  publishing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks.  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  animal  drug  product. 
ADDRESS:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane.  RockviUe.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
I.  David  Wolfson,  Office  of  Health 
Affai.'-s  (HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
RockviUe,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Actxjf  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 


generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  animal  drug  product,  medical 
device,  food  additive,  or  color  additive) 
was  subject  to  regulatory  review  by  . 
FDA  before  the  item  was  marketed. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an 
applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  animal  drug 
products,  the  testing  phase  begins  on  the 
earlier  date  when  either  a  major 
environmental  effects  test  was  initiated 
for  the  drug  or  when  an  exemption 
under  section  512(j)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  became 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  animal  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
an  animal  drug  product  will  incluiie  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(4)(B). 

FDA  recently  approved  for  marketing 
the  animal  drug  product  CYGRO' 
(maduramicin  ammonium)  which  is 
indicated  for  the  prevention  of 
coccidiosis  caused  by  Eimeria  ni'cutri.x. 
E.  tenella.  E.  acervulina.  E.  brunetti.  E. 
niivati,  and  E.  maxima.  Subsequent  to 
this  approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  CYGRO''  (U.S.  Patent 
No.  4,278.663)  from  Hoffmann-La  Roche. 
Inc.,  and  requested  FDA's  assistance  in 
determining  the  patent's  eligibility  for 
patent  term  restoration.  FDA,  in  a  letter 
dated  April  25, 1989,  advised  the  Patent 
and  Trademark  Office  that  the  animal 
drus!  product  had  undergone  a 
regulalory  review  period  and  that  the 
active  ingredient,  maduramicin 
ammonium,  represented  the  first 
commercial  marketing  or  use  of  that 
active  ingredient.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

F'DA  has  determined  that  the 
applicable  regulatory  review  period  for 
CYGRO'  is  2,258  days.  Of  this  time,  899 
days  occurred  during  the  testing  phase 
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of  the  regulatory  review  period,  while 
1,359  days  occurred  during  the  approval 
phase.  These  periods  of  time  were 
derived  from  the  following  dales: 

1.  The  date  an  exemption  under 
section  512(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effective; 
November  30, 1982.  The  applicant  claims 
November  26. 1982,  as  the  date  the 
investigational  new  animal  drug 
application  (INAD)  became  effective. 
However,  FDA  records  indicate  that  the 
INAD  became  effective  on  November  30. 
1982. 

2.  The  date  the  application  ivas 
initially  submitted  with  respect  to  the 
animal  drug  product  under  section 
512(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  May  16. 1985.  The 
applicant  claims  May  14. 1985.  as  the 
date  that  tlie  new  animal  drug 
application  (NADA)  was  initially 
submitted.  However.  FDA  records 
indicate  that  NADA  139-075  was 
initially  submitted  to  FDA  on  May  16. 
1985. 

3.  The  date  the  application  was 
approved:  February  2. 1989.  FDA  has 
verified  the  applicant's  claim  that 
NADA  139-075  was  approved  on 
February  2. 1989. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1.095  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 
on  or  before  July  17. 1989,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA.  on 
or  before  November  13. 1989.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  lis  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
Part  1.  98th  Cong..  2d  Sess.,  pp.  41-12, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seer.  In  the 


Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  May  9. 1989. 
Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
|FR  Doc.  89-11652  Filed  5-15-89:  8:45  am) 
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Public  Health  Service 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H.  Chapter  HF  (Food  and  Drug 
Administration)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685,  February  25, 1970. 
as  amended  most  recently  in  pertinent 
part  at  53  FR  8978  on  March  18. 1988)  is 
amended  to  refiect  the  transfer  of  some 
functions  in  the  Food  and  Drug 
Administration  (FDA). 

FDA  proposes  to  transfer  the 
biopharmaceutics  functions  from  the 
Office  of  Drug  Standards  to  the  Office  of 
Research  Resources  in  the  Center  for 
Drug  Evaluation  and  Research.  FDA 
believes  the  biopharmaceutics  activities 
will  be  more  appropriately  placed  with 
other  drug  analysis  activities  in  the 
Office  of  Research  Resources. 

Section  HF-B  Organization  and 
Functions  is  amended  as  follows: 

1.  Delete  subparagraph  (n-3)  Office  of 
Drug  Standards  (HFNE)  in  its  entirety 
and  insert  a  new  subparagraph  (n-3) 
Office  of  Drug  Standards  (HFNE) 
reading  as  follows: 

(n-3)  Office  of  Drug  Standards 
(HFNE).  Oversees  the  development  and 
implementation  of  standards  for  the 
safety  and  effectiveness  of  prescription, 
over-the-counter  (OTC).  and  generic 
drugs  and  drug  advertising  and  labeling. 

Reviews  and  evaluates  abbreviated 
new  drug  applications  (ANDAs). 
Antibiotic  Forms  6.  and  their 
amendments  or  supplements  and 
determines  approvability  based  on 
medical  and  scientific  data  findings. 

Coordinates  the  formulation  and 
implementation  of  OTC  drug 
monographs  with  other  Agency 
components  and  assists  in  final 
monograph  publication. 

Establishes  bioequivalency 
specifications  for  drug  products, 
develops  guidelines  for  bioavailability 
a.nd  equivalency  reviews,  and  develops 
guidelines  for  industry  protocols  and 
studies. 

Monitors,  evaluates,  and  develops 


policy  for  prescription  drug  promotion 
and  labeling. 

Initiates  necessary  actions  to 
maintain  industry  compliance  with 
prescription  drug  advertising  and 
labeling  regulations. 

Participates  in  Agency  sponsored 
consumer  and  professional  educational 
programs  on  drug  standards. 

2.  Delete  subparagraph  (n-7)  Office  of 
Research  Resources  (HFNL)  in  its 
entirety  and  insert  a  new  subparagraph 
(n-7)  Office  of  Research  Resources 
(HFNL)  reading  as  follows: 

(n-7)  Office  of  Research  Resources 
(HFNL).  Conducts  research  and 
develops  scientific  standards  on  the 
composition,  quality,  safety,  and 
effectiveness  of  human  drug  products. 

Directs  the  FDA  insulin  certification 
program. 

Directs  large  scale  drug  quality 
surveillance  activities  for  the  Center  as 
required  by  regulations. 

Coordinates  Centerwide  research 
activities  in  biomathematical/statistical. 
pharmaco-epidemiological.  econometric, 
and  regulatory  process  or  administration 
oriented  subject  areas. 

Coordinates  basic  and  applied 
pharmaceutical  research  including  in 
vitro  physiochemical  or  analytical 
biochemistry  studies  and  in  vitro  rodent, 
non-human  primate,  and  human  clinical 
research. 

Evaluates  pharmacokinetic 
bioavailability  and  bioequivalence  data 
and  protocols  on  investigational,  new. 
and  marketed  drugs.  Develops, 
monitors,  and  coordinates 
biopharmaceulic  research.  Coordinates 
all  biopharmaceulic  activities. 

Develops  and  coordinates  Center 
extramural  research  policy  and  monitors 
research  projects. 

Provides  scientific  training  for  new 
employees  through  the  development  and 
coordination  of  Staff  College  programs. 

Sponsors  cooperative  University- 
based  and  induslrj'-linked  education 
programs  for  postdoctoral  traineeships 
and  sabbatical  programs.  Initiates  and 
coordinates  the  holding  of  scientific 
workshops. 

In  coordination  with  the  Office  of  the 
Commissioner  educates  the  public  on 
Center  and  Agency  policy  and  activities. 

Date:  May  9. 1989. 
Wilford ).  Forbush, 

Director.  Ofice  of  Management.  PUS. 
|FR  Doc.  89-11676  Filed  5-15-89;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

|AA-230-0»-«31O-12| 

Infonnation  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperworic 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  office  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  office  and  to  the  Office  of 
Management  and  Budget  Interior 
Department  Desk  Officer.  Washington. 
DC  20503.  Telephone,  (202)  395-7340. 

7;7/e.- Timber  Export  Determination 
and  Substitution  Reporting. 

OMB  Approval  Number:  1004-0058. 

Abstract:  Respondents  supply 
identifying  information  and  data  on 
Federal  timber  purchased  and  private 
timber  exported  to  determine 
compliance  with  export  restrictions. 

Bureau  Form  Number:  5400-17. 

Frequency:  On  Occasion. 

Description  of  Respondents: 
Purchasers  of  Bureau  of  Land 
Management  Timber  sales  who  have 
exported  private  timber  within  the  past 
12  months. 

Estimated  Completion  Time:  1  hour. 

Annual  Responses:  100. 

Annual  Burden  Hours:  190. 

Bureau  Clearance  Officer:  (Alternate) 
Rick  lovaine  (202)  653-6853. 

Djte:  February  24. 1989. 
Dean  E.  Stepanek, 

Assistant  Dirac.tor,  Lands  and  Rencvtable 
Resources. 

[FR  Doc.  69-1IG45  Filed  5-15-89;  8:45  am| 
anxMocooe  4)io-«4-<i 


1  AK-967-423&-15;  AA-6703-A2I 

Alaska  Native  Claims  Selection;  the 
Tatlttek  Corp. 

In  accordance  with  Deparlmenlal 
regulation  43  CFR  2850.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under,  the  provisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971.  43  U.S.C.  1801. 1613(a).  will  be 
is.surd  to  The  Tatitiek  Corporation.  The 


lands  involved  are  near  Tatitiek. 
Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Cordova 
Times.  Copies  of  the  decision  may  be 
obtained  by  contacting  the  Alaska  State 
Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh  Avenue, 
«13.  Anchorage.  Alaska  99513-7599 
((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  June  15, 1989  to  file  an 
appeal.  Ffowever,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Tetry  R.  Hassett. 

Chief.  Branch  of  KCS  Adjudication. 

|FR  Doc.  89-11643  Filed  5-15-89:  8:45  am| 

atUJNG  CODE  4310-JA-M 


IMT-060-09-4212-13:  MTM-766951 

Realty  Action— Exchange;  Montana 

agency:  Bureau  of  Land  Management. 
Interior. 

Corrections 

In  the  Notice  of  Realty  Action,  MTM- 
76695  beginning  on  page  19466  in  the 
issue  of  Friday,  May  5,  1989.  make  the 
following  corrections: 

On  page  19466.  in  the  first  column, 
under  ACTION  add  the  following 
sentence  to  the  beginning  of  the 
paragraph  "The  Bureau  of  Land 
Management  proposes  to  exchange 
public  land  for  private  land  with  Mr. 
Ralph  Courley.  Mr.  Courley  is  acting  as 
an  exchange  facilitator  on  behalf  of  Mr. 
George  Modgekiss  and  the  Bureau  of 
Land  Management." 

On  page  19467,  in  the  first  column, 
under  SUPPL£MENTARY  INFORMATION 

replace  item  4  with  the  following 
sentence  "Value  equalization  by  cash 
payment  of  S43.00  will  be  paid  to  the 
United  Stales  of  America  by  Mr.  Ralph 
(jourlcy."  Also  add  item  6  "Thn 


exchange  will  be  completed  in  July. 
1989.' 

Wayne  Zinne, 
Dislrict  Manager. 
Date:  May  5. 1988. 

|FR  Doc.  8»-11671  Filed  5-15-89:  8:45  am| 

BHJ.INO  CODE  4310-OIMI 

National  Park  Service 

Gettysburg  Tours,  Inc^  Concession 
Contract  Negotiations 

AGENCY:  National  Park  Service.  Interior. 
action:  Public  notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  negotiate  a  concession  contract  with 
Gettysburg  Tours,  Incorporated, 
authorizing  it  to  continue  to  provide 
shuttle  bus  facilities  and  services  for  the 
public  at  Gettysburg  National  Military 
Park,  Pennsylvania,  for  a  period  of  five 
(5)  years  from  May  15, 1989,  ihroufth 
May  14, 1994. 

EFFECTIVE  DATE:  July  17,  1989. 

ADDRESS:  Interested  parties  should 
contact  the  Regional  Director.  Mid- 
Atlantic  Region,  143  South  Third  Stret-I, 
Philadelphia,  Pennsylvania,  19106,  for 
information  as  to  the  requirements  of 
the  proposed  contract. 

SUPPLEMENTARY  INFORMATION:  This 
contract  renewal  has  been  determined 
to  be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expires  by 
limitation  of  time  on  May  14, 1989.  and 
therefore  pursuant  to  the  provisions  of 
section  5  of  the  Act  of  October  9, 19i>.'i 
(79  Stat.  969;  16  U.S.C.  20).  is  entitled  to 
be  given  preference  in  the  renewal  of 
the  contract  and  in  the  negotiation  of  a 
new  contract  as  defined  in  36  CFR  51. .S 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60lh)  day  following  publication  of  this 
notice  to  be  considered  and  evaluati-d. 
Alec  Gould. 

.■\t  tiry  Rryioiial  Director.  Mid-Atlanlir 
Hi'iiion. 

D.iIp:  April  7.  1989. 

|FR  Dot.  89-11658  Filed  5-15-89;  RAT,  ,i:n\ 
BILLING  CODE  4310-70- M 


Ye  Olde  Sun  Snack,  Inc^  Concession 
Contract  Negotiattons 

AGENCY:  National  Park  Service,  Interior. 
Acnow:  Public  notice. 

summary:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  extend  a  concession  permit  with  Ye 
Olde  Sun  Snack,  Inc.,  authorizing  it  to 
continue  to  provide  beach  umbrella  and 
chair  rentals  and  sundry  sales  at  Jacob 
Riis  Park  in  the  Jamaica  Bay/Breezy 
Point  District  of  Gateway  National 
Recreation  Area,  for  a  period  of  one  (1) 
year  from  January  1, 1989,  through 
December  31, 1989. 
EFFECTIVE  DATE:  June  15, 1989. 
ADDRESS:  Interested  parties  should 
contact  the  Acting  Regional  Director, 
North  Atlantic  Region,  15  State  Street, 
Boston,  Massachusetts  02109  (telephone: 
617-565-8864),  for  information  as  to  the 
requirements  of  the  proposed  permit. 
SUPPLEMENTARY  INFORMATION:  This 
permit  extension  has  been  determined 
to  be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act.  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  December  31, 1988, 
and  therefore,  pursuant  to  the  provisions 
of  section  5  of  the  Act  of  October  9, 1965 
(79  Stat.  969;  16  USC  20),  is  entitled  to  be 
given  preference  in  the  renewal  of  the 
contract  and  in  the  negotiation  of  a  new 
contract  as  defined  in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  the  release  date  of 
this  Public  Notice  to  be  considered  and 
evaluated. 
Steven  H.  Lewis. 

Acting  Regional  Director,  North  Atlantic 
Region. 

Date:  April  21, 1989. 
(FR  Doc.  89-11659  Filed  5-15-«9,  B;45  amj 

BIUJNO  COOE  4310-7D-M 


National  Register  of  Historic  Places; 

Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  May  6, 
1989.  Pursuant  to  §  60.13  of  36  CFR  Part 
60  written  comments  concerning  the 
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signiHcance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  P.O.  Box  37127.  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  May  31, 1989. 
Carol  D.  Sbull, 
Chief  of  Registration.  National  Register 

LOUISIANA 

Richland  Parish 

Poplar  Chapel  AME  Church,  LA  135. 
Rayville,  89000475 

St.  Landry  Parish 

Opelousas  Historic  District,  Roughly 
bounded  by  Bellevue.  Court  St..  Landry  St., 
and  Market  St..  Opelousas.  89000477 

NEW  MEXICO 

Otero  County 

Mayhill  Administrative  Site,  US  82, 1.5  mi.  N 
of  Mayhill,  Mayhill  vicinity,  89000476 

NEW  YORK 

Essex  County 

Amherst  Avenue  Historic  District 

(Ticonderoga  MRA),  322—340  Amherst 

Ave.,  Ticonderoga.  89000473 
Lake  George  A  venue  Historic  District 

(Ticonderoga  MRA),  301—331  Lake  George 

Ave.,  Ticonderoga,  89000472 

New  York  County 

Congregation  B'nai  Jeshurun  Synagogue  and 
Community  House,  257  W.  88th  St.  and  270 
W.  89th  St.,  New  York,  89000474 

SOUTH  CAROLINA 

Pickens  County 

Civilian  Conservation  Corps  Quarry  No.  1 
and  Truck  Trail  (South  Carolina  State 
Parks  MPS),  Off  Section  Rd.  25/Hickory 
Hollow  Rd.,  .7  mi.  S  of  SC 11,  Pickens 
vicinity,  89000479 

Civilian  Conservation  Corps  Quarry  No.  2 
(South  Carolina  State  Parks  MPS).  2  mi.  N 
of  Section  Rd.  69/Sliding  Rock  Rd.  near 
Oolenoy  River,  Pickens  vicinity,  89000480 

Roper  House  Complex  (South  Carolina  State 
Parks  MPS),  SC  Section  Rd.  25,  .1  mi.  SE  of 
SC  11,  Pickens  vicinity,  89000482 

Table  Rock  Civilian  Conservation  Corps 
Camp  Site  (South  Carolina  State  Parks 
MPS),  Table  Rock  State  Park  Rd.  Ext  at  SC 
11,  Pickens  vicinity.  89000481 

Table  Rock  State  Park  Historic  District 
(South  Carolina  State  Parks  MPS).  SC  11, 
4.5  mi.  E  of  SC  Primary  Rd.  45.  Pickens 
vicnity.  8.9000478 

WISCONSIN 

lefferson  County 

Main  Street  Commercial  Historic  District, 
Roughly  Main  St.  from  N.  Washington  St.  to 
S.  Seventh  St.,  Watertown.  89000483. 

[FR  Doc.  89-11660  Filed  5-15-89;  8:45  am) 
BIUJNG  COOE  4310-7O-M 


Trail  Markers;  Missouri,  et  aL 

agency:  National  Park  Service,  Interior. 

ACTION:  Marking  of  designated  national 
historic  trail  route  and  notice  of  intent  to 
secure  trademark  registration  of  the  trail 
marker  symbol.  In  the  matter  of, 
Missouri  et  al.,  intent  to  utilize  trail 
markers  bearing  a  distinctive  symbol  to 
mark  segments  of  the  Santa  Fe  National 
Historic  Trail  and  to  mark  officially 
approved  trail  programs,  activities, 
events,  or  materials,  and  intent  thereby 
to  establish  use  of  the  marker  lego  for 
purposes  of  securing  trademark 
registration. 

SUMMARY:  This  notice  is  to  advise  that 
the  National  Park  Service  will  proceed 
to  implement  plans  for  the  marking  of 
the  Santa  Fe  National  Historic  Trail 
route,  through  the  States  of  Missouri. 
Kansas,  Oklahoma,  Colorado,  and  New 
Mexico,  established  as  a  component  of 
the  National  Trails  System  by  Pub.  L 
100-35,  May  8, 1987.  First  use  will  occur 
in  the  Draft  Comprehensive 
Management  and  Use  Plan  for  the  Sante 
Fe  National  Historic  Trail  to  be  released 
for  public  review  in  May  1989. 
Implementation  will  establish  official 
use  of  the  specific  trail  marker  symbol 
design  (figure  1)  for  purposes  of  securing 
trademark  registration  of  the  design. 

DATE:  Action  described  will  commence 
upon  publication  of  this  notice. 

ADDRESS:  Written  comments  should  be 
sent  to:  Director,  National  Park  Service. 
Attention:  Chief,  Park  Plaiming  and 
Special  Studies  Division,  Washington. 
DC  20240,  on  or  before  June  15. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeff  Chidlaw,  Planner,  Park  Planning  and 
Special  Studies  Division,  202-272-3566. 

SUPPLEMENTARY  INFORMATION:  Uniform 
marking  of  each  national  historic  trail 
with  an  appropriate  and  distinctive 
symbol  is  req.ied  under  provisions  of 
section  7(c]  of  ine  National  Trails 
System  Act,  Pub.  L.  90-543  as  amended 
(82  Stat.  919;  16  U.S.C.  1241  et  seq).  In 
order  to  prevent  proliferation  of  the 
distinctive  symbol  (figure  1)  and  to 
assure  against  its  used  for  other  than  the 
purposes  of  the  Santa  Fe  National 
Historic  Trail  including  commemorative, 
educational,  public  informational,  and 
fundraising  purposes,  the  National  Park 
Service  will  proceed  to  secure 
trademark  registration  under  15  U.S.C. 
through  specific  use  identifying  to  the 
public  the  designated  trail  route  and  the 
services,  activities,  and  programs 
provided  or  approved  by  the  National 
Park  Service  in  establishing  and 
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maintaining  such  routes  for  outdoor 
recreation  and  conservation  purposes. 


Figuiel 

Trail  markers  bearing  the  symbol  will 
be  erected  at  appropriate  points  where 
the  Santa  Fe  National  Historic  Trail 
route  crosses  lands  administered  by 
Federal  agencies  and  will  be  maintained 
by  each  Federal  agency  in  accordance 
with  standards  established  by  the 
Secretary  of  the  Interior.  Where  the 
Santa  Fe  National  Historic  Trail  route 
crosses  non-Federal  Lands,  written 
agreements  will  be  entered  into  with 
State  and  local  government  agencies  for 
lands  under  their  administration  and 
with  private  landowners  for  the  erection 
and  maintenance  of  trail  markers  to  be 
provided  by  the  Secretary. 

Date:  May  9. 1988. 

MeriMft  S.  Cablet. 

Ac  fitly  Din.ftor.  National  Ihtrk  Sen-ice. 

\m  Doc.  80-11661  Filed  S-15-B9:  8:45  amj 

MUMQ  COOf  4I1»-T*-« 


Burvau  of  Rvdamation 

AiMTican  Rivar  S«rv<c«  ArM  Water 
Contracting  Program,  CalHomia 

AOCNCY:  Bureau  of  Reclamation. 
Interior. 

action:  Extension  of  Comment  Period 
on  Draft  Environmental  Impact 
Statement  (INT  DES-aa-60). 

DATft:  Notice:  The  comment  period  for 


the  American  River  Service  Area  Draft 
Environmental  Impact  Statement  (DEIS) 
has  been  extended  to  May  26, 1988. 
Comments  on  the  DEIS  may  be 
submitted  in  writing  to  the  Regional 
Director,  Bureau  of  Reclamation,  Mid- 
Paciflc  Region,  Attention:  MP-750.  2800 
Cottage  Way,  Sacramento,  CA  95825- 
1888. 
FON  FURTHER  INFORMATION  CONTACT: 

Mr.  Bill  Payne  or  Mr.  William  Tully, 
Bureau  of  Reclamation,  Mid-Pacific 
Region.  Sacramento,  CA  (916)  978-5130; 
or  Dr.  Wayne  Deason,  Manager, 
Environmental  Services.  Denver.  CO 
(303)  236-8336. 
Date:  May  m  198& 

Terry  P.  Lynott. 

Acting  Deputy  Commissioner. 

[FR  Doc.  B9-116.')0  Filed  5-15-89:  8:45  am) 

MLUNOCOOC  4310-M-M 


Delta  Export  River  Service  Area  Water 
Contracting  Program,  California 

AOENCY:  Bureau  of  Reclamation, 
Interior. 

action:  Extension  of  comment  period  on 
draft  environmental  impact  statement 
(INT  DES-8(^-61). 

OATE8:  Notice:  The  comment  period  for 
the  American  River  Service  Area  Draft 
Environmental  Impact  Statement  (DEIS) 
has  been  extended  to  May  26. 1989. 
Comments  on  the  DEIS  may  be 
submitted  in  writing  to  the  Regional 
Director.  Bureau  of  Reclamation.  Mid- 
Pacific  Region.  Attention:  MP-75G.  2800 
Cottage  Way,  Sacramento.  CA  95825- 
1898. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bill  Payne  or  Mr.  William  Tully. 
Bureau  of  Reclamation.  Mid-pacific 
Region,  Sacramento,  CA  (916)  978-5130; 
or  Dr.  Wayne  Deason,  Manager, 
Environmental  Services,  Denver,  CO 
(303)  236-9336. 

Date:  May  10. 1988. 
Terry  P.  Lynolt, 

Actiiif;  Deputy  Commissioner. 

jFR  Doc.  89-11651  Filed  5-15-89;  8:45  am| 

MLUNO  CODE  4310-OMI 


Sacramento  River  Service  Area  Water 
Contracting  Program,  Cailfomia 

AOENCy:  Bureau  of  Reclamation. 
Interior. 

ACTION:  Extension  of  Comment  Period 
on  Draft  Environmental  Impact 
Statement  (INT  DES-88-59). 

DATES:  Notice:  The  comment  period  for 
the  American  River  Service  Area  Draft 
Environmental  Impact  Statement  (DEIS) 
has  been  extended  to  May  26. 1989. 
Comments  on  the  DEIS  may  be 
submitted  in  writing  to  the  Regional 
Director.  Bureau  of  Reclamation.  Mid- 
Pacific  Region,  Attention;  MP-750,  2800 
Cottage  Way.  Sacramento.  CA  95825- 
1898. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bill  Payne  or  Mr.  William  Tully. 
Bureau  of  Reclamation.  Mid-Pacific 
Region.  Sacramento.  CA  (916)  978-5130; 
or  Dr.  Wayne  Deason.  Manager. 
Environmental  Services.  Denver,  CO 
(303)  236-9336. 

Dale:  May  10. 1989. 
Terry  P.  Lynott. 
Acting  Deputy  Commissioner. 
jFR  Doc.  89-11649  Filed  5-15-89:  8:45  »m\ 
MUJNO  COOE  4310-0»-«|- 


IHTERSTATE  COMMERCE 
COMMISSION 

(DocfcelNo.AB-312XI 

South  Carolina  Central  Railroad  Co^ 
Inc^  AI>andonment  Exemption  In 
Cheraw,  SC 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903.  et  seq.,  the  abandonment  by 
South  Carolina  Central  Railroad 
Company.  Inc.  of  approximately  2.115 
feet  of  rail  line  in  Cheraw.  SC.  subject  to 
standard  labor  protective  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  June  19. 
1989.  Formal  expressions  of  intent  to  file 
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an  offer  '  of  financial  assistance  under 
49  CFR  115i27(c)(2)  must  be  filed  by 
May  26. 1989;  petitions  to  stay  must  be 
filed  by  May  31, 1989;  and  petitions  for 
reconsideration  must  be  filed  by  June  12. 
1989.  Requests  for  a  public  use  condition 
must  be  filed  by  May  26. 1989. 
ADDRESSES:  Send  pleadings,  referring  to 
Docket  No.  AB-312X,  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
and. 

(2)  Petitioner's  representative;  Kevin  M. 
Sheys,  Weiner,  McCaffrey.  Brodsky  A 
Kaplan.  P.C..  Suite  800. 1350  New  York 
Avenue.  NW..  Washington.  DC  20005- 
4797. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  H.  Dettmar.  (202)  275-7245.  (TDD 
for  hearing  impaired;  (202)  275-1721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone;  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.) 

Decided:  May  9, 1989. 

By  the  Commission.  Chairman  Cradison. 
Vice  Chairman  Simmons,  Commissioners 
Andre,  Lamboley,  and  Phillips.  Commissioner 
Lamboley  concurred  in  the  result. 
Noreta  R.  McGee, 
Secretary. 
(FR  Doc.  89-11721  Filed  5-15-89;  8:45  am) 

BHJJNO  CODE  7D3S-ei-ll 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Order  Pursuant  to 
the  Clean  Air  Act;  Jeep  Eagle  Corp. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  M.Jeep  Eagle  Corporation 
has  been  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Wisconsin.  The  Consent  Decree 
addresses  alleged  violations  by  Jeep 
Eagle  Corporation  ("Jeep  Eagle")  of  the 
Wisconsin  State  Implementation  Plan 
( "SIP")  and  the  Clean  Air  Act  relating  to 
emissions  of  volatile  organic  compounds 
C'VOC")  from  a  "stoneguard"  coating 
line  at  Defendant's  Kenosha.  Wisconsin 
automobile  assembly  planL 


'  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist.  4  LC.C  2d  164  (1987).  and  final  nilei 
published  in  the  Federal  Resiiter  on  December  22, 
19B7  (U  FR  48440-48446]. 


The  proposed  Consent  Decree 
provides  that  Jeep  Eagle  shall  achieve 
and  maintain  compliance  with  the 
standards  governing  VOC  emissions 
from  new  sources  contained  in  the 
Wisconsin  SIP,  and  shall  pay  a  civil 
penalty  of  $30,000.  In  order  to  achieve 
the  standard,  the  Consent  Decree 
specifically  requires  Jeep  Eagle  to 
dismantle  its  new  stoneguard  coating 
line.  Additionally,  the  Consent  Decree 
prohibits  Jeep  Eagle  from  rebuilding  or 
resuming  operation  of  its  stoneguard 
coating  line  without  prior  notice  to,  and 
the  approval  of,  U.S.  EPA. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington.  DC  20530,  and 
should  refer  to  United  States  v.  Jeep 
Eagle  Corporation  D.J.  Ref.  #90-5-2-1- 
1285. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Eastern  District  of 
Wisconsin,  330  Federal  Building,  517 
East  Wisconsin  Avenue,  Milwaukee, 
Wisconsin  53202  and  at  the  Office  of 
Regional  Counsel,  United  States 
Environmental  Protection  Agency, 
Region  V,  230  South  Dearborn  Street, 
Chicago,  Illinois  60604.  Copies  of  the 
Consent  Decree  may  also  be  examined 
at  the  Environmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division,  Department  of  Justice,  Room 
1748,  Ninth  Street  and  Pennsylvania 
Avenue  NW..  Washington,  DC  2053a  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division.  Department  of  Justice.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  name  and  D.J.  Ref. 
number  and  enclose  a  check  in  the 
amount  of  $3.00  (ten  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Donald  A.  Can, 

Acting  Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 

[FR  Doc.  89-11644  Filed  5-15-89;  8:45  am| 

BILUNQ  CODE  44W-ei-M 


National  Institute  of  Corrections 
ISolicitation  Na  89J01] 

Small  Jail  Resource  Catalog;  Request 
for  Applications 

The  National  Institute  of  Corrections 
is  seeking  applications  to  develop  an 


information  and  resource  catalog  for 
small  jails  throughout  the  United  States. 

Background 

According  to  the  Bureau  of  Justice 
Statistics'  1983  jail  census, 
approximately  2,100  of  the  nation's  3.338 
local  jails  are  considered  small  jails. 
Defined  as  having  a  capacity  of  50  or 
fewer  beds,  small  jails  represent  63 
percent  of  the  nation's  jails  and  hold 
only  slightly  more  than  11  percent  of  the 
nation's  jail  inmate  population.  While 
larger  jails  have  higher  average  daily 
inmate  populations,  small  jails  are  faced 
with  the  same  operational, 
administrative,  constitutional,  and 
financial  issues  that  larger  facilities 
must  address.  Some  of  these  common 
issues  are  inadequate  staffing,  lack  of 
training  resources,  antiquated  or 
inadequate  physical  plants,  liability, 
compliance  with  standards,  budgetary 
constraints,  increasing  demand  for 
inmate  services  and  programs,  policies 
and  procedures,  crowding,  and  lack  of 
incarceration  alternatives  and 
community  resources. 

A  key  difference  between  small  and 
large  jails  is  not  that  small  jail  issues  are 
of  less  importance  or  scope,  but  that 
these  issues  must  be  dealt  with 
effectively  on  a  smaller  scale.  That 
administrators  of  small  jails  must 
address  the  same  complex  issues  to 
operate  a  small  jail  legally  and 
efficiently  creates  unique  management 
problems  in  light  of  their  more  limited 
physical  plant,  budgetary,  personnel, 
and  support  resources. 

The  National  Institute  of  Corrections 
Jails  Division  has  been  providing 
information  and  assistance  to  the 
nation's  small  jails  since  1978.  The  Small 
Jail  Initiative  places  a  special  emphasis 
on  addressing  the  needs  and  problems 
of  small  jails  through  existing  NIC 
services — training,  technical  assistance, 
and  information  services. 

Diuing  fiscal  year  1989.  the 
development  of  the  Small  Jail 
Information  and  Resource  Catalog  is  one 
of  the  activities  included  in  the  Small 
Jail  Initiative.  The  purpose  of  the  catalog 
is  to  assist  small  jail  administrators  in 
quickly  and  easily  identifying  and 
locating  appropriate  resources  and 
information  to  address  issues  and 
problems. 

Catalog  Descriptioa 

The  National  Institute  of  Corrections 
is  seeking  applications  for  a  one  year 
cooperative  agreement,  where  the 
grantee  will  develop  an  information  and 
resource  catalog  for  small  jails.  The 
catalog  will  be  designed  to; 


21134 


Federal  Register  /  Vol.  54.  No.  93  /  Tuesday.  May  16.  1989  /  Notices 


•  Enable  amall  jail  administrators  to 
identify  and  locate  appropriate 
information  and  resources  that  will 
assist  in  addressing  problems  and 
issues. 

•  Provide  information  on  the 
organization  and  agencies  that  can 
provide  assistance:  include  a  description 
of  the  resource  or  service  provided,  the 
mailing  address,  telephone  number,  and 
contact  person. 

•  Promote  small  jail  adminstratorv' 
awareness  and  utilization  of  existing 
small  jail  information  and  resources. 

Scope  of  Acdvitiea 

Under  the  provisions  of  the 
cooperative  agreement  and  based  on 
policy  direction  &om  the  Institute,  the 
grantee  will  perform  the  full  range  of 
research,  reporting,  and  product 
development  and  delivery  as  outlined 
below. 

Phase  One 

Duration:  Six  (6)  months. 

The  purpose  of  Phase  One  is  to 
identify  the  resources  appropriate  and 
available  for  small  jails.  The  final 
product  for  this  phase  will  include  a 
listing  and  detailed  summaries  of  the 
identiHed  information  and  resources. 
The  final  product  will  be  submitted  to 
NIC  for  review  at  the  end  of  Phase  One. 

During  the  Hrst  phase,  (he  following 
activities  should  occur 

1.  Conduct  a  comprehensive  survey  of 
existing  resources  that  are  appropriate 
and  available  to  small  jails  nationally. 

2.  Research  and  compile  information 
on  these  resources  (includes  description 
of  services  provided,  contact 
information,  etc.). 

3.  Develop  a  detailed  listing  and 
summaries  of  identifled  information  and 
resources. 

Phase  Two 

Duration:  Six  (6)  months. 

During  Phase  Two  the  format  of  the 
catalog  will  be  designed,  a  draft  of  the 
catalog  developed,  and  the  draft  catalog 
revised  into  the  flnal  product. 

The  final  product  delivered  to  NIC  at 
the  end  of  Phase  Two  shall  include:  one 
(1)  camera  ready  copy  of  the 
publication-ready  Small  Jail  Information 
and  Resource  Catalog,  four  (4)  copies  of 
the  flnal  catalog  product  and  5  */*  inch 
floppy  disk.  MS-DOS  formatted,  done 
with  WordPerfect  program  which 
contains  the  entire  text  of  the  catalog. 

During  the  second  phase,  the 
following  activities  should  occur 

1.  Develop  the  format  of  the  catalog. 
The  format  design  should  promote  ready 
access  by  the  user  to  content 
information. 


2.  Develop  a  draft  of  the  catalog  for 
review. 

3.  Distribute  the  draft  catalog  to  NIC 
and  appropriate  reviewers. 

4.  Incorporate  reviewer  comments  and 
revise  the  draft  catalog  into  the  flnal 
publication-ready  product. 

Application  Procedures 

One  cooperative  agreement  with 
funding  up  to  $20,000  will  be  awarded 
for  the  development  of  the  Small  Jail 
Resource  Catalog.  Project  activity  must 
be  completed  within  one  year  with  the 
speciflc  activities  outlined  above 
occurring  in  the  appropriate  phases. 
Applications  are  solicited  from  state 
agencies,  general  units  of  local 
government,  educational  institutions, 
public  and  private  agencies,  federal 
agencies,  organizations,  and  individuals 
with  demonstrated  expertise  in  small 
jail  resources. 

Applications  must  be  prepared  in 
accordance  with  procedures  included  in 
the  "NIC  Guidelines  Manual: 
Instructions  for  Applying  for  Federal 
Assistance",  which  can  be  obtained  by 
contacting  the  Institute.  Applicants  must 
complete  0MB  Standard  Form  424. 
Federal  Assistance.  The  applications 
should  be  concisely  written,  typed, 
double  spaced,  referenced  by  the  project 
number  and  title  given  in  this  request  for 
applications,  and  received  at  the 
Institute  no  later  than  5:00  p.m.,  June  1, 
1989. 

Applications  should  be  submitted  in 
six  (6)  copies  to  the  National  Institute  of 
Corrections,  320  First  Street  NW., 
Washington,  DC  20534.  At  least  one  (1) 
copy  of  the  application  must  bear  the 
original  signature  of  the  administrator  or 
chief  executive  offlcer  of  the  applicant 
organization.  A  cover  letter  must 
identify  the  responsible  audit  agency  for 
the  applicant's  flnancial  accounts. 

Applications  will  be  objectively 
reviewed  by  a  team  of  Institute  staff 
members.  Among  the  criteria  used  to 
evaluate  the  applications  are: 

/.  Programmatic 

•  Responsiveness  to  this  speciflc 
request  for  applications. 

•  Demonstration  of  clear 
understanding  of  key  issues  involved 
and  relevance  of  proposed  project. 

•  Cleariy  deflried  and  measurable 
goals,  objectives,  activities  and  related 
resources. 

//.  Project  Management 

•  Appropriateness  of  proposed 
activities  to  address  all  aspects  of  the 
project  in  a  time  frame  and  manner  that 
is  realistic  and  productive. 


•  Qear.  complete  and  precise 
description  of  the  design  and 
methodology  for  the  proposed  project 

•  Identiflcation  of  tasks,  milestones 
and  corresponding  time  lines  for 
achievement  of  goals  and  objectives. 

///.  Organization 

•  Applicant's  familiarity  with  the 
subject  and  capability  to  conduct  the 
project  successfully. 

•  Description  of  applicant's 
background,  expertise,  reputation  and 
qualiflcations  relevant  to  this  speciflc 
project. 

•  Realistic  and  sufflcient  allocation  of 
resource  and  time  commitments  for 
project  personnel. 

/v.  Financial/Administrative 

•  Inclusion  of  adequate  project  cost 
detail/narrative  to  support  the  proposed 
budget. 

•  Estimated  total  costs  and  levels  of 
effort. 

To  obtain  more  information  prior  to 
preparing  an  application,  contact 
Michele  Borg  at  the  Institute's  ]ails 
Division,  1790  30th  Street,  Suite  440. 
Boulder,  Colorado,  80301.  (303)  939-8866. 

Issue  Date:  April  IS.  1989. 
Larry  Solomon. 

Acting  Director.  National  Institute  of 
Corrections. 

[FR  Doc.  89-11700  Filed  5-1&-89;  8:45  amj 
BHJJNO  coot  441«-3«-M 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  ttie 
Office  of  Management  and  Budget 

Background 

The  Department  of  Labor,  in  carr>'ing 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  O^icer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
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they  are  interested  in.  Each  entry  may 
contain  the  following  information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement 

The  OMB  and  Agency  identiflcation 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson.  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW..  Room  N- 
1301.  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget,  Room  3208,  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New 

Employment  and  Training 
Administration 

Washington  State  Reemployment  Bonus 
Demonstration  Project 

One-time 

Individuals  or  households 
3,000  respondents;  1,260  total  hours:  25 
minutes  per  response;  no  forms 
The  Washington  Reemployment 
Bonus  Experiment  will  assess  if  bonuses 
offered  to  Unemployment  Insurance 
claimants  reduce  unemployment  and 
program  costs.  The  proposed  survey  will 
provide  data  essential  to  validate 
experimental  results,  and  address 
issues,  such  as  effects  on  displaced 
workers  critical,  that  are  to  determine  if 


the  bonus  program  is  appropriate  public 
policy. 

UI  Exhaustee  Study 

One-time  study 
Individuals  or  households 
3,000  repondents:  1,000  total  hours;  20 
minutes  per  response;  no  forms 
The  results  of  this  study  of  exhaustees 
of  unemployment  insurance  benefits  will 
provide  vital  policy  relevant  information 
required  by  the  Administration  in 
determining  whether  current  programs 
are  adequate.  Results  will  be  used  in 
evaluating  proposed  changes  to  the 
extended  benefits  program. 

Revision  _ 

Employment  Standards  Administration 

Application  for  Authority  for  an 
Institution  of  Higher  Education  to 
Employ  its  Full-Time  Students  at 
Subminimum  Wages  Under  Regulations 
Part  519 

1215-0080;  WH-201-M1S 

Annually 

States  or  local  Governments;  Businesses 

or  other  for  profit;  Nonprofit 

institutions;  Small  businesses  or 

organizations 

Section  14(b)  of  the  Fair  Labor 
Standards  Act,  in  part,  authorizes  the 
employment  of  full-time  students  in 
higher  education  at  subminimum  wages 
under  certain  conditions.  The  WH-201- 
MIS  application  form  provides  the 
information  necessary  to  ascertain 
whether  the  requirements  of  section 
14(b)  have  been  met 

Extension 

Employment  Standards  Administration 

Notice  of  Law  Enforcement  Officer's 
Injury  or  Occupational  Disease;  Notice 
of  Law  Enforcement  Officer's  Death 

1215-0116 

On  occasion 

Individuals  or  households;  State  or  local 

governments;  Small  businesses  or 

organizations 
75  respondents;  103  total  hours;  1  to  1 V^ 

hours  per  response;  2  forms 

These  forms  are  used  for  filing  claims 
for  compensation  for  injury  and  death  to 
non-Federal  law  enforcement  officers 
under  the  provisions  of  USC  8191  et  seq. 
The  forms  provide  the  basic  information 
needed  to  process  the  claims  made  for 
injury  or  death. 

Signed  at  Washington,  DC.  this  10th  day  of 
May.  1989. 
Paul  E.  Larson, 

Departmental  Clearance  Officer 
[FR  Doc.  89-11706  Filed  5-15-89:  8:45  am) 
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Latwr  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub.L. 
92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  for  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

DATE,  TIME  AND  PLACE:  June  13,  1989, 
9:30  a.m..  Rm.  S4215  A&B  Frances 
Perkins,  Department  of  Labor  Building. 
200  Constitution  Avenue  NW., 
Washington.  DC  20210. 

Purpose:  To  discuss  trade  negotiations 
and  trade  policy  of  the  United  States. 

This  meeting  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act  and  5  U.S.C. 
section  552b(c)(l).  The  Committee  will 
hear  and  discuss  sensitive  and 
confidential  matters  concerning  U.S. 
trade  negotiations  and  trade  policy. 
FOR  nmTHER  INFORMATION  CONTACT: 
Femand  Lavallee.  Executive  Secretary. 
Labor  Advisory  Committee.  Phone:  (202) 
523-«565. 

Signed  at  Washington.  DC  this  Bth  day  of 
May  1989. 

Shellyn  G.  McCaffrey, 
Deputy  Undersecretary,  International 
Affairs. 

[FR  Doc.  89-11705  Filed  5-15-89;  8:45  amJ 
WLLINQ  COOC  4510-2S-M 


Employment  and  Training 
Administration 

(TA-W-22,355etaL] 

Dresser  Industries,  Inc.  Guil>erson 
Division;  Antended  Certification 
Regarding  EliglbiHty  to  Apply  for 
Worker  Adjustment  Assistance 

In  the  matter  of:  TA-W-22,355,  Houston. 
Texas;  TA-W-22.394.  Dallas.  Texas;  TA-W- 
22.394A,  All  other  locations  in  Texas:  TA-W- 
22.394B,  Ail  locations  in  Wyoming;  TA-W- 
22,394C  All  locations  in  Illinois;  TA-W- 
22,394D,  All  locations  in  Kansas:  TA-W- 
22,294E,  All  locations  in  Louisiana;  TA-W- 
22.394F.  All  locations  in  Oklahoma. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  10, 1989  applicable  to  all  workers 
of  the  Guiberson  Division  of  Dresser 
Industries,  Inc. 

Based  on  new  information  from  the 
company,  additional  workers  were 
separated  from  the  Guiberson  Division 
of  Dresser  Industries  in  other  locations 
in  Texas,  and  in  the  States  of  Wyoming, 
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Illinois,  Kansas,  Louisiana  and 
Oklahoma  during  the  period  applicable 
to  the  petition. 

The  notice,  therefore  is  amended  by 
including  the  States  of  Wyoming. 
Illinois,  Kansas.  Louisiana  and 
Oklahoma  and  all  other  locations  in 
Texas  of  the  Guiberson  Division  of 
Dresser  Industries,  Inc. 

The  amended  notice  applicable  to 
TA-W-22.355  and  TA-W-22.394  is 
hereby  issued  as  follows: 

All  woricera  of  the  Guiberson  Division  of 
Dreaaor  Indutries  Inc.,  in  Houston  and 
Dallas.  Texas  and  in  all  other  locadons  of 
Texas  and  in  all  locations  in  the  States  of 
Wyoming,  Illinois,  Kansas.  Louisiana  and 
OUahoma  who  became  totally  or  partially 
separated  from  employment  on  or  after 
August  1. 1988  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  5th  day  of 
May  1980. 

Stephen  A  Wawinar. 
Deputy  Director,  Office  of  Legislation  and 
Actvarial  Services.  UIS. 
(FR  Doc  80-11707  Filed  5-1S-B9:  8:45  am] 


|TA-W-22,2»1«lai.) 

The  l.ee  Apparel  Co,  Inc.;  Amended 
Cenmcation  Regarding  ERgibHIty  to 
Apply  for  Worker  Adjuetment 

Aeelatanfle 

In  the  matter  of:  TA-W-22.291,  Broadway, 
Virginia:  TA-W-22,324.  Lenexa.  Kansas:  TA- 
W-22,324A  Hermitage.  Tennessee. 

In  accordance  with  section  223  of  the 
Trade  act  of  1074  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  13, 1989  applicable  to  all 
workers  of  The  Lee  Apparel  Company. 
Inc..  Boradway.  Virginia  and  Lenexa, 
Kansas. 

Based  on  new  information  from  the 
company,  additional  workers  were 
separated  from  the  Hermitage. 
Tennessee  facility  of  The  Lee  Apparel 
Company,  Inc.  in  1988  and  1989. 

The  notice,  therefore  is  amended  by 
including  the  new  location  of  Hermitage, 
Tennessee. 

The  amended  notice  applicable  to 
TA-W-22.291  and  TA-W-22.324  is 
hereby  issued  as  follows: 

All  workers  of  the  The  Lee  Apparel 
Company,  inc.  Broadway,  Virginia  who 
became  totally  or  partially  separated  from 
employment  on  or  after  December  12. 1987 
and  before  November  30, 1988  and  all 
workers  of  The  Lee  Apparel  Company.  Inc. 
Lenexa,  Kansas  and  Hermitage,  Tennessee 
who  became  totally  or  partially  separated 
from  employment  on  or  after  December  1, 


1987  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC.  this  Sth  day  of 
May  1989. 

Stephen  A  Wandoer, 
Deputy  Director.  Office  of  Legislation  and 
Actuarial  Services,  UIS, 
[FR  Doc  89-11708  Filed  5-15-89: 8:45  am) 


Mine  Safety  and  HeaWt  Administration 


[Docket  No. 


Golden  Oak  Mining  Co^  Petition  for 
Mo<flfication  of  Application  of 
Mandatory  Safety  Standard 

Golden  Oak  Mining  Company.  HC  85, 
Box  177.  Whitesburg,  Kentucky  41858 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1710  (cabs  and 
canopies]  to  its  Black  Oak  No.  7  Mine 
(I.D.  No.  15-16287)  located  in  Knott 
County,  Kentucky.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment 

2.  The  use  of  cabs  or  canopies  would 
result  in  a  diminution  of  safety  because 
the  cabs  or  canopies  would  limit  the 
equipment  operator's  visibility,  causing 
the  operator  to  lean  out  while  in  motion, 
exposing  the  operator  and  others  to 
danger.  The  cabs  or  canopies  would  also 
create  cramped  conditions  causing 
unnecessary  fatigue  resulting  in  reduced 
alertness  and  safety.  Limited  operating 
space  would  hinder  the  operators 
escape  from  the  equipment  in  case  of  an 
emergency  and  the  cabs  or  canopies 
would  hit  and  weaken  the  roof  bolts. 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard 
in  mining  heights  of  50  inches  or  less. 

Request  for  Comments 

Persons  Interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627. 4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
15, 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 


Date:  May  a  1988. 
Patricia  W.  Silvey. 

Director,  Office  of  Standards.  Regulations 
and  Variances. 
[FR  Doc.  89-11704  Filed  5-15-89:  ft45  am) 
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Occupational  Safety  artd  Health 
Administration 

[Docket  No.  NRTL-1-8S] 

MET  Electrical  Testhig  Co..  \ncA 
Recognitton  as  a  Nationally 
Recognized  Testing  LatMratory 

agency:  Occupational  Safety  and 

Health  Administration.  Department  of 

Labor. 

ACTION:  Notice  of  recognition  as  a 

nationally  recognized  testing  laboratory. 

summary:  This  notice  announces  the 
Agency's  final  decision  on  the  MET 
Electrical  Testing  Company.  Inc., 
application  for  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory  (NRTL)  under  29  CFR  1910.7. 

FOR  FURTHER  INFORMATION  CONTACT 

)ames ).  Concannon.  Director.  Office  of 
Variance  Determination,  NRTL 
Recognition  Program.  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor.  Third  Street  and 
Constitution  Avenue.  NW..  Room  N3653. 
Washington,  DC  20210. 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Final  Decision 

Notice  is  hereby  given  that  the  MET 
Electrical  Testing  Company.  Inc..  which 
made  application  for  recognition 
pursuant  to  29  CFR  1910.7.  has  been 
recognized  as  a  Nationally  Recognized 
Testing  Laboratory  for  the  equipment  or 
materials  listed  below. 

The  address  of  the  laboratory  covered 
by  this  recognition  is:  MET  Electrical 
Testing  Company.  Inc..  Laboratory 
Division.  916  West  Patapsco  Avenue, 
Baltimore,  Maryland  21230. 

Background 

MET  Electrical  Testing  Company,  Inc.. 
was  irtcorporated  in  Baltimore. 
Maryland  in  October.  1959,  as  Eastern 
Electrical  Testing  Laboratories, 
according  to  the  applicant.  The  name 
was  changed  one  year  later  to  Maryland 
Electrical  Testing  Company  to  eliminate 
confusion  between  the  acronym  "EETL" 
and  similar  acronyms  of  other 
laboratories.  In  1973,  the  Company's 
expansion  into  Pittsburgh,  Pennsylvania 
necessitated  an  additional  name  change 
to  the  present  one  of  MET  Electrical 
Testing  Company,  which  removed  the 
restrictive  "Maryland"  from  the 


Company's  name.  However,  according 
to  the  applicant,  MET  has  been 
corporately  the  same  organization  since 
its  inception  in  1959.  Since  that  time, 
MET  has  expanded  further  by 
purchasing  the  Burlington  Testing 
Company  of  Burlington,  New  Jersey. 

MET  also  has  sought  and  gained 
recognition  in  many  areas  of  service 
where  recognition  and  accreditation  of 
independent  laboratories  was  available, 
including  the  National  Voluntary 
Laboratory  Accreditation  Program 
(NVLAP)  for  telecommunications  and 
computing  equipment,  and  the  American 
Association  of  Laboratory  Accreditation 
(A2LA].  It  has  also  received  additional 
accreditations  from  numerous 
jurisdictions  including  states,  cities, 
municipalities,  and  federal  government 
agencies  including  the  U.S.  Coast  Guard, 
the  U.S.  Navy,  the  U.S.  Army  and  the 
Nuclear  Regulatory  Commission. 

MET  Electrical  Testing  Company.  Inc.. 
(MET)  applied  to  OSHA  for  recognition 
as  a  Nationally  Recognized  Testing 
Laboratory  in  April  1988.  The 
application  was  subsequently  revised 
and  additional  data  provided  as 
requested.  An  on-site  evaluation  was 
conducted  and  the  results  were 
discussed  with  the  applicant  who 
responded  with  appropriate  corrective 
actions  and  clarifications  to 
recommendations  made  as  a  result  of 
the  survey  (See  Ex.  2B).  A  final  on-site 
review  report,  consisting  of  the  on-site 
e^jaluation  of  METs  testing  facility  and 
administrative  and  technical  practices 
and  the  corrective  actions  taken  by  MET 
in  response  to  this  evaluation,  and  the 
OSHA  staff  recommendation,  was 
subsequently  forwarded  to  the  Assistant 
Secretary  for  a  preliminary  finding  on 
the  application.  A  notice  of  METs 
application  together  with  a  positive 
preliminary  finding  was  published  in  the 
Federal  Register  on  December  6, 1988  (53 
FR  49258-49259).  Interested  parties  were 
invited  to  submit  comments. 

There  were  five  responses  to  the 
Federal  Registw  notice  of  the  MET 
application  and  preliminary  finding 
(Docket  No.  NRTL-1-88).  Exhibit  3-5 
contained  no  substantive  matter. 
Exhibits  3-1, 3-2,  and  3-3  attested  to  the 
credibility  of  the  applicant,  agreed  writh 
the  positive  preliminary  finding,  and 
recommended  recognition  as  a 
nationally  recognized  testing  laboratory. 
The  other  comment  will  be  discussed 
more  fidly  below. 

The  Occupational  Safety  and  Health 
Administration  has  evaluated  the  record 
in  relation  to  the  regulations  set  out  in 
29  CFR  1910.7  and  makes  the  following 
findings: 
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Capability 

Section  1910.7  (b)(1)  states  that  for 
each  specified  item  of  equipment  or 
material  to  be  listed,  labeled  or 
accepted,  the  testing  laboratory  must 
have  the  capability  (including  proper 
testing  equipment  and  facilities,  trained 
staff,  written  testing  procedures,  and 
calibration  and  quality  control 
programs)  to  perform  appropriate 
testing. 

The  on-site  review  report  indicates 
that  MET  does  have  testing  equipment 
and  facilities  appropriate  for  the  areas 
of  recognition  it  seeks.  The  laboratory 
has  more  than  1800  pieces  of  test 
equipment  it  uses  to  perform  the  testing 
required  by  the  standards.  ITie  test 
standards  used  identify  the  necessary 
parameters  required  to  be  measured  to 
provide  assurance  of  product 
conformance  to  a  standard:  METs 
equipment  can  measure  these 
parameters  specified  in  the  standard.  It 
maintains  an  inventory  list  which 
includes  a  description  of  the  test 
equipment,  manufacturer  and  model:  the 
laboratory's  identification  number  and 
the  calibration  status  and  location  of  the 
test  equipment. 

One  respondent  expressed  concern 
that  certain  necessary  equipment  may 
not  be  owned  and  available  at  the  site 
(Ex.  3-4.  pp.  3-4).  MET  has  stated  that  it 
owns  the  equipment  necessary  to 
perform  the  tests  contemplated  in  the 
test  standards  for  which  it  seeks 
recognition  except  for  situations  where 
the  equipment  or  materials  to  be  tested, 
such  as  large  medical  X-ray  units, 
require  a  unique  facility  or  special 
equipment.  OSHA  finds  this  practice  to 
be  acceptable. 

The  Laboratory  Division,  which  is 
located  at  the  Baltimore,  Maryland 
address  of  the  applicant,  consists  of  21 
employees,  as  follows: 
1 — ^Laboratory  Director 
3 — ^Project  Engineers 
2 — Engineers 
2— Junior  Engineers 
4 — Senior  Technicians 
4 — ^Test  Technicians 
2 — Group  Administrators 
1 — Sales  Engineer 
1 — Clerical 
1 — ^Machinist 

MET  has  submitted  copies  of  the  job 
responsibilities  and  qualifications  for 
each  of  the  technical  positions  listed 
above  and  the  employees,  in  OSHA's 
opinion,  appear  to  be  qualified  by 
training  or  experience  for  performing 
testing  in  the  areas  for  which  MET  seeks 
recognition. 

MET  owns  a  22.000  square  foot 
commercial  building.  14,000  square  feet 
of  which  is  allocated  to  product  testing 


and  evaluation.  Temperature  and 
humidity  are  closely  controlled  in  rooms 
used  for  calibrating  test  instruments  and 
where  required  by  the  applicable  test 
standards.  Visitor  entrance  to  the 
facility  is  carefully  controlled.  The 
facility  also  has  a  security  alarm  system 
and  a  fire  sprinkler  system.  The  physical 
facilities  appear  to  be  more  than 
adequate  for  the  volume  and  type  of 
testing  for  which  MET  has  requested 
recognition. 

One  commentator  (Ex.  3-4,  p.  3) 
believed  that  MET  has  attempted  to 
cover  too  many  product  categories  for 
the  facility,  test  equipment,  and  staff 
resources,  and  questions  the  controls 
that  will  be  implemented  to  assure  that 
the  other  MET  facilities  (which  were  not 
the  subject  of  the  MET  application) 
would  not  be  brought  into  service.  The 
on-site  review  indicated  that  the 
company's  facilities  and  personnel  can 
accomplish  the  services  required  for 
their  present  workload  in  the  product 
categories  for  which  MET  seeks 
recognition.  In  the  event  that  the 
workload  increased,  additional 
resources  would  be  needed  for  staff  and 
program  expansion.  MET  states  that  it 
has  no  present  intention  to  utilize  either 
its  Pittsburgh  or  Burlington  facilities  to 
accomplish  work  under  the  OSHA 
recognition  system.  It  further  states  that 
any  future  expansion  would  be 
accomplished  with  official  notification 
to  OSHA  and  an  appropriate  request  for 
expansion  of  its  recognition.  OSHA 
believes  that  this  approach  is  well 
within  the  process  contemplated  by  the 
standard. 

The  on-site  review  report  revealed 
that  MET  has  a  comprehensive 
calibration  program  for  its  test 
equipment.  MET  maintains  a  separate 
calibration  laboratory  to  calibrate, 
repair  and  maintain  most  of  the  test 
equipment  used  for  product  testing. 
Outside  vendor  calibration  services  are 
used  occassionally  when  approved  by 
the  Quality  Assurance  Manager.  There 
is  a  written  equipment  calibration 
program  which  includes  periodic 
•calibration,  color  coded  labels  to 
indicate  calibration  status,  and  records 
of  cahbration,  repairs  and  maintenance 
of  test  equipment. 

While  MET  had  no  written  operating 
procedures  describing  the  methods  and 
procedures  to  be  used  by  personnel  to 
evaluate  products  under  a  specific  test 
standard  at  the  time  of  the  on-site 
review,  it  has  taken  steps  to  develop 
such  a  formal  program.  The  steps  are 
detailed  in  the  on-site  review  report 
which  is  in  the  record.  OSHA  deems 
these  steps  to  be  acceptable  and  expects 
that  they  are  being  conscientiously 
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implemented.  FoUow-up  reviews  will 
ascertain  the  statiis  of  this  program. 
MET  states  that  it  will  perfomi  no  tests 
under  the  OSHA  recognition  program 
until  the  written  test  procedures  are 
completed  for  the  particular  standard  in 
question. 

MET  has  a  written  quality  assurance 
program  including  an  internal  audit 
program.  As  a  result  of  the  on-site 
review,  OSHA  believes  that  the  program 
is  adequate  considering  the  present 
scope  of  the  workload  and  the  technical 
expertise  of  the  personnel.  However. 
OSHA  recommended  formalizing  certain 
aspects  of  the  program  to  assure 
objective  evaluations  of  performance  if 
the  laboratory  expands  or  the  workload 
increases.  Included  in  the 
recommendations  was  the  development 
of  a  policy  decision  handbook  to 
standardize  interpretations  of  technical 
and  administrative  discretionary  areas. 

TypeofTMting 

The  standard  contemplates  that 
testing  done  by  NRTLs  fall  into  one  of 
two  categories:  testing  to  determine 
conformance  with  appropriate  test 
standards,  or  experimental  testing 
where  there  might  not  be  one  specific 
test  stcmdard  covering  the  new  product 
or  material  MET  has  applied  for 
recognition  in  the  first  category. 

Follow-up  Procedures 

Section  1910.7(b](2]  requires  that  the 
NRTL  shall  provide  certain  follow-up 
procedures  to  the  extent  necessary  for 
the  particular  equipment  or  material  to 
be  listed,  labeled  or  accepted.  These 
include  implementation  of  control 
procedures  for  identifying  the  listed  or 
labeled  equipment  or  materials, 
inspecting  the  production  run  at 
factories  to  assure  conformance  with 
test  standards,  and  conducting  of  field 
inspectioiM  to  monitor  and  assure  the 
proper  use  of  the  label.  One 
conunentator  (Ex.  3-4.  p.  4)  believed  that 
there  is  no  indication  that  "such  a 
program  exists  with  this  applicant". 

Ftior  to  testing.  MET  requires  its 
manufacturer  cUent  to  sign  a  follow-up 
program  agreement  permitting  MET  to 
conduct  follow-up  inspections  of  listed 
products  at  the  manufacturing  site. 
These  follow-up  inspections  are 
conducted  every  tiiree  months;  products 
are  selected  at  random  from  the 
production  line  or  from  inventory  for 
inspection  and  testing  to  assure 
continued  conformance  with  the  test 
standards.  The  printing  and  distribution 
of  labels  to  be  affixed  to  an  approved  or 
listed  product  is  carefully  controlled. 
Unresolved  discrepancies  found  during 
the  foUowup  procedures  can  result  in 
the  forfeiture  of  the  right  to  apply  the 


label,  removal  of  already  affixed  labels, 
and  possible  recall  of  products  sold  with 
the  label. 

Field  inspections  may  be  necessary 
under  various  circiunstances.  The 
determination  on  whether  to  conduct 
these  field  inspections  routinely, 
sporadically,  or  not  at  all  for  a  given 
product,  will  depend  upon  the  results  of 
the  factory  follow-up  and  other  relevant 
considerations.  As  an  example.  Held 
inspections  may  be  appropriate  when 
the  laboratory  has  reason  to  believe  that 
its  mark  or  label  is  being  improperly 
used.  Such  belief  could  result  firom 
observed  events  or  information  from 
complainants.  Another  situation 
necessitating  a  Held  inspection  could 
arise  where  it  is  impractical  to  conduct 
regular  factory  inspections  because  of  a 
limited  production  schedule.  It  is 
expected  that  the  decision  on 
conducting  field  inspections  will  be 
continually  re-evaluated  to  Ht  the 
circumstances.  METs  application 
demonstrates  this  flexible  approach  to 
field  inspections.  It  states  that  "periodic 
inspections  of  the  labeled  product  are 
performed  at  the  manufacturing  facility, 
distribution  point  and  retail  outlets  and, 
if  necessary,  in  our  laboratory  in  order 
to  assure  continued  compliance." 

The  on-site  review  demonstrated  that 
MET  has  experience  with  a  follow-up 
program  to  correct  product  problems 
and  insure  the  integrity  of  the  label. 
Moreover,  OSHA  will  periodically 
review  the  follow-up  procedures  to 
evaluate  their  efficacy. 

Independence 

Section  1910.7(b)(3]  requires  that  the 
NRTL  be  completely  independent  of 
employers  subject  to  the  tested 
equipment  requirements  and  of  any 
manufacturer  or  vendor  of  equipment  or 
materials  being  tested.  In  its  application 
MET  indicated  that  it  has  a 
"professional"  relationship  with  its 
clients  and  has  no  economic  interest  in 
any  of  the  manufacturers  whose 
products  it  tests.  Nor  does  any 
manufacturer  have  any  economic 
interest  in  MET.  Moreover,  no  officer  of 
MET  owns  any  stock  in  any 
manufacturer  whose  products  MET 
tests.  In  addition,  MET  states  that,  with 
the  exception  of  the  U.S.  government,  no 
single  client  produces  revenues  greater 
than  3  percent  of  its  total  corporate 
income. 

MET  has  stated  that  it  will  maintain 
this  same  level  of  independence 
throughout  its  existence  as  a  Nationally 
Recognized  Testing  Laboratory. 

Creditable  Reports/Complaint  Handling 

Section  igi0.7(b)(4)  provides  that  an 
OSHA  recognized  NRTL  must  maintain 


effective  procedures  for  producing 
creditable  findings  and  reports  that  are 
objective  and  without  bias.  The 
laboratory,  in  order  to  be  recognized, 
must  also  maintain  effective  procedures 
for  handling  complaints  under  a  fair  and 
reasonable  system. 

The  MET  application  as  well  as  the 
on-site  review  report  indicate  that  MET 
does  maintain  effective  procedures  for 
producing  creditable  findings  and 
reports  that  are  objective.  As  part  of  the 
review,  several  test  reports  were 
reviewed  and  found  to  be  consistent 
with  the  intent  of  {  igi0.7(b)(4)(i)  to 
produce  creditable  findings  and  reports. 
This  requirement  is,  however. 
essentially  procedural  in  nature  (see  53 
FR 12111. 4/12/88).  OSHA  believes  that 
its  evaluation  of  METs  capabilities, 
including  its  personnel,  equipment, 
facilities,  calibration  program,  and 
quality  assurance  program,  as  well  as  its 
independence,  among  other  things, 
indicates  that  there  are  appropriate 
procedures  being  implemented  to 
produce  objective  test  reports  that  are 
without  bias. 

The  requirement  that  a  laboratory 
have  a  fair  and  reasonable  system  for 
handling  complaints  was  intended  to 
allow  interested  parties  an  avenue  of 
redress  when,  for  example,  it  was 
believed  that  an  item  had  been 
improperly  labeled  or  that  an 
inappropriate  test  procedure  had  been 
applied.  It  was  not  intended  to  interfere 
with  any  laboratory's  recognized 
responsibility  to  decide  whether  to 
approve,  list,  label,  or  certify  any 
particular  type  of  equipment  or  material 
which  it  had  tested.  Indeed,  many  of  the 
ANSI  test  standards  include  in  the 
preface  a  statement  specifically 
indicating  that  an  item  may  not  be 
acceptable  even  though  it  may  meet  all 
the  test  criteria.  Rather,  29  CFR 
igi0.7(b)(4](ii)  was  intended  to  help 
settle  complaints  and  disputes  after  an 
item  had  been  approved,  listed,  labeled, 
or  certified.  MET  has  a  program  to 
assure  that  the  complaints  of  any 
interested  party,  including  users  of  the 
product,  will  be  fairly  handled  and 
resolved.  Its  procedure  requires  that  the 
complaint  first  be  presented  for 
resolution  in  house.  If  the  dispute  cannot 
be  resolved,  there  is  a  procedure  for 
referring  the  issue  to  an  impartial  third 
person  for  resolution. 

One  respondent  (Ex.  3-4,  p.  4) 
objected  to  METs  dispute  handling 
procedure  on  the  basis  that  the  results 
would  lack  consistency  as  different 
parties  would  be  involved  and  different 
arbitrators  could  be  selected.  The 
essential  ingredient  in  this  requirement 
is  that  all  interested  persons  have 
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access  to  a  dispute  handling  system 
which  is  both  "fair  and  reasonable"  (cf 
ASME  v.  HydmleveJ  456  U.S.  556. 102 
S.Ct.  1935  (1982)).  Arbitration  and 
mediation  are  long  recognized  and 
satisfactory  methods  of  resolving 
disputes  between  private  parties  and 
are  consistent  with  29  CFR 
1910.7(b)(4)(ii). 

Test  Standards 

Section  1910.7  requires  that  a 
nationally  recognized  testing  laboratory 
use  "appropriate  test  standards".  The 
standard  defines  an  appropriate  test 
standard  as  a  document  which  specifies 
the  safety  requirements  for  specific 
equipment  or  a  class  of  equipment  and 
is  recognized  in  the  United  States  as 
providing  an  adequate  level  of  safety, 
compatible  with  and  maintained  current 
with  periodic  revisions  of  applicable 
national  codes,  and  developed  by  a 
standards  developing  organization 
under  a  sjrstem  of  providing  for  broad 
input  from  interested  parties  (5  1910.7(c) 
(1),  (2),  and  (3)).  The  standard  also 
designates  as  "appropriate"  any 
standard  that  is  currently  designated  as 
an  ANSI  safety  designated  product 
standard  or  an  ASTM  test  standard 
used  for  evaluation  of  products  or 
materials.  (See  S  1910.7(c)(4)). 
Laboratories  may  also  use  other  test 
standards  that  the  Assistant  Secretary 
of  Labor  has  evaluated  to  determine  that 
such  standard  provides  an  adequate 
level  of  safety.  (See  S  1910.7(d)).  In  this 
case,  MET  has  indicated  that  it  will  use 
the  ANSI  test  standards  listed  below. 
These  are  "appropriate  test  standards" 
within  the  meaning  of  S  1910.7  (b)  and 
(c). 

One  of  the  commentators  (Ex.  3-4,  pp. 
2-3)  stated  that  the  test  standards  "are 
listed  without  their  date  of  issue"  and 
raised  the  spectre  of  inconsistency;  they 
believe  "there  is  need  for  assurance  of 
testing  to  latest  versions  of  the 
standard".  MET  indicated  that  part  of  its 
testing  includes  a  verification  that  the 
standard  and  reference  standards  being 
tested  to  are  the  current  and  most  up  to- 
date-standards  (see  on-site  review 
report).  The  application  and 
accompanying  documentation  also 
addresses  the  issne  of  standards 
revisions.  The  procedures  identified  by 
MET  indicate  its  capability  to  test  to  the 
latest  revision  of  the  test  standard.  This 
is  the  same  level  of  assurance  that 
would  be  required  of  other  recognized 
laboratories.  The  procedures  to  be 
followed  in  the  event  of  test  standard 
changes  are  adequately  stated  m 
Appendix  A  of  29  CFR  1910.7. 


Other  Issues 

One  of  the  respcmdents  (Ex.  3-4) 
raised  a  number  of  issues  that  were  not 
directly  relevant  to  the  issue  of  MET 
meeting  the  definition  of  an  NRTL  as  set 
forth  in  29  CFR  1910.7.  These  comments 
were  general  criticisms  of  the  standard. 
For  example,  one  such  comment  focused 
on  the  need  to  designate  and  use  a 
single  test  standard  for  each  product 
(Ex.  3-4,  pp.  1-2).  This  issue  had  been 
raised  by  the  same  respondent  during 
the  rulemaking  proceeding  and  was 
discussed  and  resolved  in  the  preamble 
to  the  final  rule  (see  53  FR  12106-12109, 
4/12/88).  Since  these  general  issues 
were  raised  and  resolved  during  the 
promulgation  of  the  standard  it  is  not 
now  timely  to  comment  on  them. 
Other  comments  (Ex.  3-4,  p.  3) 
indicated  that  the  "handling  of  test 
standards  for  components  raises  *  *  * 
questions  about  applicability". 

The  NRTL  Program  does  not  address 
whether  one  NRTL  must  accept  another 
NRTL's  listing  or  recognition  of  a 
component.  Instead,  the  laboratory 
listing  the  overall  product  acceptance, 
listing,  or  recognition,  is  responsible  for 
assuring  that  the  components  used  in 
the  product  meet  the  applicable  test 
standards.  If  usage  or  test  information  is 
not  available,  retesting  may  be  prudent. 

Another  issue  raised  by  a 
commentator  (Ex.  3-4,  pp.  5-6) 
concerned  test  and  evaluation 
consistency  among  all  NRTLs. 

This  would  be  an  ideal  state  which 
may  be  achieved  in  the  future  when 
laboratories  exchange  information  on  a 
regular  basis.  This  is  not  being 
accomplished  by  the  presently 
nationally  recognized  testing 
laboratories  in  their  standards  or 
interpretations.  In  addition,  consistent 
interpretation  of  standards  between  the 
two  presently  recognized  Nationally 
Recognized  Testing  Laboratories  is  not 
the  case  in  every  instance. 

Final  Decision  and  Order 

Based  upon  a  preponderance  of  the 
evidence  resulting  from  an  examination 
of  the  complete  application,  the 
supportirig  documentation,  the  OSHA 
staff  finding  including  the  on-site  review 
report,  and  the  comments  presented 
during  the  public  review  and  comment 
period,  OSHA  finds  that  the  MET 
Electrical  Testing  Company,  Ina,  has 
met  the  requirements  of  29  CFR  1910.7  to 
be  recognized  by  OSHA  as  a  Nationally 
Recognized  Testing  Laboratory  to  test 
and  certify  certain  equipment  or 
materials. 

Pursuant  to  authority  in  29  CFR  1910.7. 
it  is  ordered  that  the  MET  Electrical 
Testing  Company,  Ina,  be  recognized  as 


a  Nationally  Recognized  Testing 
Laboratory  subject  to  the  conditions 
listed  below. 

This  recognition  is  limited  to 
equipment  or  materials  which,  under  29 
CFR  Part  1910,  require  testing,  listing, 
labeling,  approval,  acceptance,  or 
certification,  by  a  Nationally  Recognized 
Testing  Laboratory.  This  recognition  is 
limited  to  the  use  of  the  following  test 
standards  for  the  testing  and 
certification  of  equipment  or  materials 
included  within  the  scope  of  these 
standards: 

The  listing  is  by  MET  product 
catagory.  MET  has  stated  that  all  the 
standards  in  these  categories  are  used 
to  test  equipment  or  materials  which  can 
be  used  in  environments  under  OSHA's 
jurisdiction. 

(1)  Audio/Video  Equipment 

ANSI/UL  #1270— Radio  Receivers. 

Audio  Systems,  and  Accessories 
ANSI/UL  #1410— Television  Receivers 

and  High-Voltage  Video  Products 

(2)  Enei^  Monitoring  Equipment 

ANSI  C12.1— Code  for  Electricity  Meters 
IEEE/ ANSI  C57.13— Terminology  and 

Test  Code  for  Instrument 

Transformers 

(3)  Food  Preparation  Equipment 

ANSI/UL  #197— Conunercial  Electric 

Cooking  Appliances 
ANSI/UL  #471— Commercial 

Reftigerators  and  Freezers 
ANSI/UL  «982— Motor-Operated 

Household  Food  Preparing  Machines 

(4)  Heating,  Ventilation  Equipment 

ANSI/UL  #46S-Central  Cooling  Air 

Conditioners 
ANSI/UL  #484— Room  Air  Conditioners 
ANSI/UL  #499-^ectric  Heating 

Appliances 
ANSI/UL  #559— Heat  Pumps 
ANSI/UL  #883— Fan-Coil  Units  and 

Room  Fan-Heater  Units 
ANSI/UL  #1025— Electric  Air  Heaters 
ANSI/UL  #1042— Electric  Baseboard 

Heating  Equipment 

(5)  Industrial  Control  Equipment 

ANSI/UL  #508— Electric  Industrial 
Control  Equipment 

(8)  Lighting  Fixtures 

ANSI/UL  #153— Portable  Electric 

Lamps 
ANSI/UL  #676— Underwater  Lighting 

Fixtures 
UL  #1570— Fluorescent  Lighting  Fixtures 
ANSI/UL  #1571— Incandescent  Ughling 

Fixtures 
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(7)  Medical  and  Dental  Equipment 

ANSI/UL  #187— X-Ray  Equipment 
UL  #544— Electric  Medical  and  Dental 

Equipment 
ANSI/UL  #1069— Hospital  Signaling 

iind  Nurae^all  System 

(8)  Motor  Operated  Equipment 

ANSI/UL  #7J— Electric  Motor-Operated 

Appliances 
ANSI/UL  #507— Electric  Fans 
ANSI/UL  #705-^»ower  Ventilators 

(9)  Office/Business  Equipment 

ANSI/UL  #114— Electric  Office 

Appliances  and  Business  Equipment 
UL  #478— Information-Processing  and 

Business  Equipment 
UL  #1450— Telephone  Equipment 

The  MET  Electrical  Testing  Company, 
In&.  also  must  abide  by  the  following 
conditions  of  its  recognitioo,  in  addition 
to  those  already  required  by  29  CFR 
1910.7: 

The  Occupational  Safety  and  Health 
Administration  shall  be  allowed  access 
to  METs  facilities  and  records  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary; 

If  MET  has  reason  to  doubt  the 
entcacy  of  any  test  standard  it  is  using 
under  this  program,  it  shall  promptly 
inform  the  test  standard  developing 
organization  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based: 

MET  shall  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 


conditions  of  its  recognition.  As  part  of 
this  condition.  MET  agrees  that  it  will 
allow  no  representation  that  it  is  either 
a  recognized  or  an  accredited  Nationally 
Recognized  Testing  Laboratory  (NRTL) 
without  clearly  indicating  the  specific 
equipment  or  material  to  which  this 
recognition  is  tied,  or  that  its  recognition 
is  limited  to  certain  products: 

MET  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
for  which  it  has  applied;  and 

MET  will  cooperate  with  OSHA  at  all 
times  to  assure  compliance  with  the 
letter  as  well  as  the  spirit  of  its 
recognition  and  29  CFR  1910.7. 

Effective  Date:  This  recognition  will 
become  effective  on  May  16. 1989,  and 
will  be  valid  for  a  period  of  five  years 
from  that  date,  until  May  16. 1994.  unless 
terminated  prior  to  that  date,  in 
accordance  with  29  CFR  1910.7. 

Signed  at  Washington.  DC  this  9th 
day  of  May,  1989. 
Alan  C  McMUlan. 
Acting  Assistant  Secretary. 
|FR  Doc.  89-11564  Filed  5-15-«»:  8:45  am] 
MLUNO  coot  4910-a»-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  M-371 

intent  to  Grant  an  Exclusive  Patent 
Ucenee 

AODtCV:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  intent  to  grant  a 
patent  license. 


Country 


summary:  NASA  hereby  gives  notice  of 
intent  to  grant  Ethyl  Corporation  of 
Baton  Rouge,  Louisiana,  a  limited 
exclusive  royalty-bearing,  revocable 
license  to  practice  the  inventions  as 
described  in: 

U.S.  Patent  No.  4.595,548.  entitled 
"Process  for  Preparing  Essentially 
Coloriess  Polyimide  Film  Containing 
Phenoxy-Linked  Diamine*,"  which 
issued  June  17. 1986,  and 
Canada  Patent  No.  1.248.281.  entitled 
"Process  for  Preparing  Essentially 
Coloriess  Polyimide  Film  Containing 
Phenoxy-Linked  Diamines."  which 
issued  January  3, 1989,  and 
U.S.  Patent  No.  4,603,061,  entitled 
"Process  for  Preparing  High  Optically 
Transparent-Colorless  Aromatic 
Polyimide  Film."  which  issued  July  20, 
1986,  and 
Canada  Patent  No.  1.248.282.  entitled 
"Process  for  Preparing  High  Optically 
Transparent-Colorless  Aromatic 
Polyimide  Film."  which  issued  January 
3.1989. 

NASA  further  intends  to  grant  Ethyl 
Corporation  a  limited  royalty  bearing, 
revocable  exclusive  option  for  the 
following  pending  patent  applications: 
NASA  Case  LAR-13.769-1:  U.S.  Serial 
No.  073,542,  filed  July  15. 1987.  entitled 
"Method  for  Preparing  Low  Dielectric 
Polyimides."  Inventors:  Anne  K.  St. 
Clair.  Terry  L  SL  Clair  and  William  P. 
Winfree. 

NASA  also  intends  to  grant  Ethyl 
Corporation  a  limited,  royalty  bearing 
revocable  exclusive  option  for  the 
following  foreign  patent  applications 
which  correspond  to  the  U.S.  Serial  No. 
073,542: 


AuMraNa. 
Canada.. 


EPO  (deiignaMng  France.  Engl«id.  Qarmany.  Batgwm.  SunttartanA  Swodan,  and  Italy)- 


Filing  date 

Serial  number 

7-12-88 

18954/88. 

7-14-88 

572.018-4. 

7-12-88 

88401812.8-2102. 

7-15-88 

176845/88 

8-2*-e8 

771040826 

The  proposed  exclusive  license  and 
the  proposed  exclusive  option  will  be  for 
a  limited  number  of  years  and  will 
contain  appropriate  terms,  limitations 
and  conditions  to  be  negotiated  in 
accordance  with  NASA  Patent  Licensing 
Regulations.  14  CFR  Part  1245.  Subpart 
2.  NASA  will  negotiate  the  final  terms 
and  conditions  and  grant  the  exclusive 
license,  unless  within  80  days  of  the 
Date  of  this  Notice,  the  Director  of 
Patent  Licensing  receives  the  written 
obiections  to  the  grant  together  with 
supporting  documentations.  The 
Director  of  Patent  Licensing  will  review 


all  written  responses  to  the  Notice  and 
then  recommend  to  the  Associate 
General  Council  (Intellectual  Property) 
whether  to  grant  the  exclusive  license 
and  the  exclusive  option. 

DATK  Comments  to  this  notice  must  be 
received  July  17, 1989. 

AOOMM:  National  Aeronautics  and 
Space  Administration,  Code  GP. 
Washington.  DC  20546. 

ran  niiiTNCR  mpormatkni  contacr 

Mr.  Harry  Lupuloff.  (202)  453-2430. 


Date:  May  9, 1989. 
Edward  A.  Frankle. 
General  Counsel. 
(FR  Doc.  89-11678  Filed  5-15-69;  8:45  am] 

MLUNO  CODE  7S10.01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel;  Meeting 

AQEHCV:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meetings. 


Federal  Register  /  Vol.  54.  Na  93  /  Tuesday.  May  16.  1989  /  Notices 


21141 


summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463.  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office.  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT 
Stephen  J.  McCleary.  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washington,  DC  20506; 
telephone  202/786-0322. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  finAiici<ti  information 
obtained  from  a  person  and  privileged 
or  confidential;  (2)  information  of  a 
personal  nature  the  disclosure  of  whidi 
would  constitute  a  cleariy  unwarranted 
invasion  of  personal  privacy:  or  (3) 
information  the  disclosure  of  which 
would  significantly  frustrate 
implementation  of  proposed  agency 
action,  pursuant  to  authority  granted  me 
by  the  Chairman's  Delegation  of 
Authority  to  Close  Advisory  Committee 
meetings,  dated  January  15, 1978, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

1.  Date:  June  1, 1989 

Time:  9:00  a.m.  to  5:00  p.m. 

Room:  315 

Program:  This  meeting  will  review 
Publication  Subvention  applications 
in  Art  and  Philosophy,  submitted  to 
the  Division  of  Research  Programs, 
for  projects  beginning  after 
September  1, 1989. 

2.  Date:  June  2. 1989 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  315 

Program:  This  meeting  will  review 
applications  in  Regrants  Programs, 
submitted  to  the  Division  of 
Research  Programs,  for  projects 
beginning  after  September  1. 1989. 

3.  Date:  June  2. 1989 

Time:  8:30  a.m.  to  SXO  p.ffi. 

Room:  415 

Program:  This  meeting  will  review 
biennial  pnqrasala  from  State 
Humanities  Councils  to  the  Division 
of  State  Programs,  for  projects 
beginning  after  November  1. 1989. 


4.  Date:  June  5. 1989 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  415 

Program:  This  meeting  will  review 
biennial  proposals  &t>m  State 
Humanities  Councils  to  the  Division 
of  State  Programs,  for  projects 
beginning  after  November  1.  ig8a 

5.  Date:  June  9, 1989 

Time:  8:30  a.m.  to  5-JX)  p.m. 

Room:  415 

Program:  This  meeting  will  review 
biennial  proposals  from  State 
Humanities  Councils  to  the  Division 
of  State  Programs,  for  projects 
begiiming  after  November  1, 1989. 

6.  Date:  June  12. 1989 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  415 

Program:  This  meeting  will  review 
biennial  proposals  from  State 
Humanities  Councils  to  the  Division 
of  State  Programa.  for  projects 
beginning  after  November  1. 1989. 

7.  Date:  June  12-13, 1989 
Time:  9(00  a  jn.  to  5K10  p.in. 
Anm!R.-430 

Program:  This  meeting  will  review 
applications  for  Undergraduate 
Education,  submitted  to  the  Office 
of  Challenge  Grants,  for  projects 
beginning  after  December  1, 1989. 

8.  Date:  June  19-20. 1989 
Time:  9:00  a.m.  to  5:00  p.m. 
Room:  430 

Program:  This  meeting  will  review 
applications  for  Undergraduate  and 
Pre-Collegiate  Education,  submitted 
to  the  Office  of  Challenge  Grants, 
for  profects  beginning  after 
December  1, 1989. 
9.Z%7te.-June22.1989 

Time:  8:30  a.m.  to  5.-00  p.m. 

Room:  315 

Program:  This  meeting  will  review 
applications  in  Elementary  and 
Secondary  Education  in  the 
Humanities,  submitted  to  the 
Division  of  Education  Programs,  for 
projects  beginning  after  November 
1,1969. 

10.  Date:  June  26-27. 1989 
Time:  9:00  a  on.  to  5KX)  p.m. 
Room:V30 

Program:  iTus  meeting  will  review 
applications  fw  Undergraduate 
Educatioa  submitted  to  the  Office 
of  Challenge  Grants,  for  projects 
beginning  after  December  1, 1989. 

11.  Date:  June  27, 1989 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applicaticMis  in  Elementary  and 
Secondary  Education  in  the 
Humanities,  submitted  to  the 
Division  of  EdiK»tion  Programs,  for 
projects  beginning  after  Novemlwr 
1,1989. 


12.  Dale:  June  29. 1989 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  in  Elementary  and 
Secondary  Education  in  the 
Humanities,  submitted  to  the 
Division  of  Education  Programs,  for 
projects  beginning  after  Decemtier 
1,1989. 
Stephen  J.  McCleary, 
Advisory  Committee  Management  Officer 
[FR  Doa  89-11619  Filed  5-15-89;  8:45  am) 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  Na  5O-C03) 

Environmefital  Aieemnent  and 
Finding  of  No  Significant  impact 
Concerning  An  Amendment  To 
Construction  PermH  Na  CPEP-1.  Al 
Chemicai  isotope  Enrtctwnent.  Inc^ 
Oalt  Ridge,  TN 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Construction  Permit  No.  CPEP-1  of 
All  Chemical  Isotope  Enrichment,  Inc., 
(AlChemlE)  Facility-1  CPDF.  located  in 
Oak  Ridge,  Tennessee. 

Environmental  AsseMinmit 

Identification  of  the  Proposed  Action: 
The  proposed  action  would  amend  the 
latest  date  for  completion  of  the 
modification  under  CPEP-1  from  May  3, 
1989  to  November  3, 1989. 

The  Need  for  the  Proposed  Action: 
Amendment  of  the  latest  completion 
date  extends  the  period  for  completion 
of  the  modification  allowed  by  the 
construction  permit.  Initiation  of  the 
work  has  been  delayed  pending 
completion  of  necessary  contractual 
arrangements. 

Environmental  Impacts  of  the 
Proposed  Action:  The  effect  of  the 
proposed  action  is  to  extend  for  six 
months  the  latest  completion  date  in  the 
construction  permit  for  modification  of 
the  facility.  It  is  expected  that  the 
modification  will  be  performed  in  the 
period  May  to  November  1989  rather 
than  in  the  period  February  to  May  1989. 
Postponing  the  work  from  one  season  of 
the  year  to  another  does  not  appreciably 
alter  the  environmental  impacts,  which 
have  been  previously  assessed. 

Conchjsion:  The  staff  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 
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Alternatives  to  the  Proposed  Action: 
Alternativet  to  the  proposed  action 
include  complete  denial  of  the  requaeted 
change  in  the  construction  permit.  Such 
a  denial  would  cause  the  construction 
permit  CPVP-t  to  expire,  and  all  rights 
there  under  would  be  forfeits^.  The 
permit  holder  might  And  it  necessary  to 
submit  a  new  application  and  repeat  the 
process  of  securing  a  construction 
permit:  this  would  delay  the  work 
further. 

Extension  of  the  latest  completion 
date  to  a  date  earlier  than  November  3. 
1989.  might  not  provide  sufficient  time 
and  thus  might  create  the  need  for  a 
second  extension  of  the  construction 
permit  time  period. 

Agencies  and  Persons  Consulted: 
None:  in  performing  this  assessment, 
staff  utilized  documents  previously 
submitted  by  AlChemlE;  the 
Environmental  Report  submitted 
November  17, 1967,  and  Revision  7  of 
the  Security  Plan  dated  January  1989. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  above 
environmental  assessment,  the 
Commission  has  concluded  that  the 
environmental  Impacts  created  by  the 
proposed  change  in  the  Construction 
Permit  would  not  be  significant  and  do 
not  warrant  the  preparation  of  an 
Environmental  Impact  Statement. 
Accordingly,  it  has  been  determined  that 
a  Finding  of  No  Significant  Impact  is 
appropriate.  AiChemlE's  letter  of  April 
18. 1989.  regarding  the  amendment  is 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Document  Room  at  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC. 

Dated  at  Rodiville,  Maryland,  this  8th  day 
of  May.  1908. 

For  the  Nuclear  Regulatory  Commission. 
Laland  C  Rouic, 

Chief.  Fuel  Cycle  Safety  Branch,  Division  of 

Industrial  and  Medical  Nuclear  Safety, 

NMSS. 

(FR  Doc.  8»-11683  Filed  5-15-89: 8:45  am] 

MUMM  COM  7SSS-0t-M 


Corrwetlon  to  BhvMkty  Notic*; 
AppNeitions  and  AnMndmantt  to 
Oporatlng  UcontM  Involving  No 
Significant  Hazards  Conaidoratlons 

The  above  notice  was  published  on 
April  19, 1989  (54  FR  15820).  A  sentence 
was  omitted  in  the  following  part  of  this 
notice:  Page  15841,  second  column, 
heading  entitled  "Washington  Public 
Power  Supply  System,  Docket  No.  50- 
397,  Nuclear  Project  No.  2,  Benton 
County.  Washington."  The  subsection 
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describing  the  request  should  read  as 
follows: 

Description  of  amendment  request: 
License  condition  2.C(ie).  Attachment  2, 
Item  3(b).  Wide  Range  Neutron  Flux 
Monitor,  requires  the  licensee  to 
implement  the  requirements  of 
Regulatory  Guide  1.97,  Rev.  2  for  flux 
monitoring  prior  to  startup  following  the 
fourth  refueling  outage.  The  requested 
amendment  would  defer  the  requirement 
for  flux  monitoring  to  the  end  of  the  fifth 
refueling  outage. 
Robert  Samwoctii. 

Project  Manager,  Inject  Directorate  No.  V, 
Division  of  Reactor  Profecta-Ill.  IV,  Vend 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc  89-11604  Filed  5-15-88: 8:45  am] 
MJJNa  cow  7SS0-S1-M 

[Oociiet  No*.  50-361  and  50-3621 

Souttwm  CaWomla  Ediaon  Co.,  at  al.; 
ConaMaration  of  laauanca  of 
Amandmonta  to  Facility  Operating 
Ucanaaa  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-10 
and  NPF-15  issued  to  Southern 
California  Edison  Company  (SCE).  San 
Diego  Gas  and  Electric  Company,  the 
City  of  Riverside.  California  and  the 
City  of  Anaheim.  California  (the 
licensees),  for  operation  of  San  Onofre 
Nuclear  Generating  Station.  Units  2  and 
3  located  in  San  Diego  County 
California.  The  request  for  amendments 
was  submitted  by  letter  dated  April  7, 
1989,  and  identified  as  Proposed  Change 
PCN-291. 

The  proposed  change  would  revise 
Technical  Specification  3/4.4.10, 
"Reactor  Coolant  Gas  Vent  System." 
This  specification  requires  operability  of 
the  Reactor  Coolant  Gas  Vent  System  in 
Modes  1,  2,  3  and  4,  which  ensures  that 
noncondensable  gases  which  could 
inhibit  natural  circulation  core  cooling 
can  be  exhausted  from  the  primary 
system  following  a  design  basis  event. 
This  specification  also  provides  actions 
to  be  taken  should  the  operability 
requirements  not  be  met  as  well  as 
surveillance  requirements  to 
periodically  demonstrate  operability  of 
the  system. 

Surveillance  Requirement  4.4.10 
requires  that  each  reactor  coolant 
system  vent  path  be  demonstrated 
operable  at  least  once  per  18  months. 
Tlie  proposed  change  would  revise  the 
frequency  of  this  surveillance  to  at  least 
once  per  refueling  interval. 


Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(tlie  Act)  and  the  Commission's 
regulations. 

By  June  15. 1989  the  licensees  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendhnents  to  the 
subject  facility  operating  licenses,  and 
any  person  whose  interests  may  be 
aflfected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  afi^ected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  ur.'der  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3j  the  possible 
efiect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  Uie  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  pre-hearing  conference  scheduled 
in  the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  pre-hearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 


intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  periml,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  l-(800)  325-6000  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  George 
W.  Knighton:  petitioner's  name  and 
telephone  number:  date  petition  was 
mailed:  plant  name:  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  Mr.  Charies  R.  Kocher, 
Esq.,  Southern  California  Edison 
Company,  2244  Walnut  Grove  Avenue, 
P.O.  Box  800,  Rosemead,  California 
91770  and  Orrick,  Herrington  and 
Sutcliffe,  Attention:  David  R.  Pigott, 
Esq..  600  Montgomery  Street,  San 
Francisco,  California  94111,  attorneys 
for  the  licensees. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  o^cer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  the 
10  CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 


If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazardous  consideration  in 
accordance  with  10  CFR  50.91  and  50.92. 

For  further  details  with  respect  ot  this 
action,  see  the  application  for 
amendments  which  is  available  for 
public  inspection  at  the  Commission's 
public  Document  Room,  2120  L  Street 
NW.,  Washington,  DC.  and  at  the 
General  Library,  University  of  California 
at  Irvine,  Irvine,  California  92713. 

Dated  at  Roclcvjlle.  Maryland,  this  3rd  day 
of  May.  1989. 

For  the  Nuclear  Regulatory  Commission. 
Robert  B.  Samworth, 

Senior  Project  Manager,  Project  Directorate 
V.  Division  of  Reactor  Projects  III,  IV.  Vand 
Special  Projects.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  89-11685  Filed  5-15-89;  8:45  am] 
MIXING  cooE  rseo-oi-M 

[Docket  Na  50-266  and  50-301] 

Wisconsin  Electric  Power  Co.; 
Issuance  of  Amendments  to  Facility 
Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  120  to  Facility 
Operating  License  No.  DPR-24  and 
Amendment  No.  123  to  Facility 
Operating  License  No.  DPR-27.  issued  to 
Wisconsin  Electric  Power  Company, 
which  revised  the  Technical 
Specifications  for  operation  of  the  Point 
Beach  Nuclear  Plant,  Units  1  and  2, 
located  in  Manitowoc  Coimty, 
Wisconsin.  The  amendments  were 
effective  as  of  the  date  of  issuance  for 
Unit  1  and  on  November  1, 1989  for 
Unit  2. 

The  amendments  modified  the 
Technical  Specifications  relating  to  the 
design  and  operation  of  the  Point  Beach 
fuel  cycle  with  upgraded  core  features 
and  higher  core  power  peaking  factors 
(Fq  and  F-delta  H)  than  previously 
permitted  by  the  plant  Technical 
Specifications. 

Specifically,  the  amendments 
incorporate  higher  core  power  peaking 
factors  which  allow  the  use  of  a  low-low 
leakage  loading  pattern  (L4P)  fuel 
management  strategy  and  will  result  in 
decreased  neutron  fiuence  to  the  reactor 
vessel.  This  fiuence  reduction  will  help 
address  reactor  vessel  irradiation 
damage  issues  such  as  pressurized 
thermal  shock,  low  upper  shelf  material 
toughness  and  pressure-temperature 


restrictions  on  heatup  and  cooldown. 
The  higher  core  power  peaking  factors 
allow  additional  fiuence  reduction 
measures,  such  as  the  use  of  peripheral 
power  suppression  assemblies,  to  be 
pursued. 

In  addition  to  the  increase  in  core 
power  peaking  factors,  the  changes  and 
reanalysis  supporting  them  permit  the 
use  of  an  upgraded  fuel  product  features 
package.  The  upgraded  fuel  product 
features  include:  removable  fop  nozzles, 
integral  fuel  burnable  absorbers,  axial 
blankets,  extended  bumup  geometry, 
and  inclusion  of  a  debris  filter  bottom 
nozzle.  The  reactor  core  description  was 
modified  to  reflect  these  changes. 
Further,  these  amendments  allow  the 
removal  of  the  fuel  assembly  thimble 
plugging  devices  and  the  elimination  of 
the  third  line  segment  of  the  K(z)  cur\e. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  and  Opportunity  for 
Hearing  in  cormection  with  this  action 
was  published  in  the  Federal  Register  on 
December  6. 1988  (53  FR  49260)  and 
February  6, 1989  (54  FR  5707).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  these  amendments  will  not 
have  a  significant  efiect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendments  dated  August  26. 1988:  as 
supplemented  October  28,  November  30. 
and  December  23. 1988  and  as  moditied 
January  17. 1988  (sic),  (2)  Amendment 
No.  120  to  License  No.  DPR-24.  (3) 
Amendment  No.  123  to  License  No. 
DPR-27,  and  (4)  the  Commissions 
related  Safety  Evaluation  and 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  Gelman  Building.  2120  L  Street 
NW..  and  at  the  Joseph  P.  Mann  Library. 
1516  Sixteenth  Street.  Two  Rivers, 
Wisconsin.  A  copy  of  items  (2).  (3)  and 
(4)  may  be  obtained  upon  request 
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addressed  to  the  U.S.  Nuclear 
RegalatDry  Commisetoa  Waehington. 
DC  205SS.  Attcntiaa:  Dinctar.  Division 
of  ReKter  Praiects  ULrV.  V  and  Special 
Projects. 

Dated  at  RodcviUe.  Maryland  this  8tfa  day 
of  May  Vtm. 

For  iIm  Nockar  ftegdatoor  Comniiaioa. 

Timolky  G.  Cottam, 

Acting  Dinctor.  Pnfect  Dinctomte  Itt-3 

Division  i^Btactoe  Pn^teta  mtV.V  and 

Sptciai  Pniacts  Offka  ofNuckar  Reactor 

Regakjtian. 

[FR  Do&  SA-llflM  Piled  S-1&-W:  8:45  am) 


OFFICE  OF  PERSONNEL 
MANAQEMEirr 

R«(|iiMl  for  Approval  of  Standaid 
Form  S106  A-E  SubmittMl  to  0MB  for 
CiMraneo 

Aomcv:  Office  of  Personnel 

Management 

action:  Notice.  

•uiMMirv:  in  accordance  with  the 
Paperwork  RedoctioB  Act  of  1980  (title 
44.  VS.  Code,  chapter  36).  this  notice 
announces  a  request  to  reinstate  an 
infonaatioB  colksction  from  the  publia 
Standard  Form  3106  A-E. 
Dociimentation  ia  Sapport  of  Diaability 
Retiresaent  Application,  is  completed  by 
a  Federal  employee  participating  in  the 
Federal  Eoqikiyees  Retirement  System 
(FERS).  the  employee's  penonnd  office, 
and  the  employee's  physicien  to  provide 
documentation  necessary  for  OPM  to 
determine  if  the  individual  meets  the 
requiremenU  of  5  U.S.C  8461.  for 
disability  retifemeat  ander  FER& 
Standard  Form  3106  includes  five 
information  collectiena;  however,  only 
one,  SP  31Q6C  Physician's  Statement 
collects  information  from  the  public. 
This  request  applies  only  to  ^  310&C 
Approximateiy  1.460  forms  an 
completed  annually:  each  SF  3106C. 
Physician'a  Statement  requires 
approximately  1  hoar  to  con^lete.  for  a 
total  puUic  boidea  of  lv460  hours.  For 
copies  of  this  proposal,  call  Larty 
Dambrose,  on  633-^98. 
DATne  Comments  on  this  propoaa) 
should  be  received  within  10  working 
days  from  tlw  date  of  this  pntilication. 
AiNNNtMn:  Send  or  deliver  comments 
to— 

C.  Ronald  Trueworthy.  Agency 
Clearance  Officer,  U.S.  Office  of 
Personnef  Management  1900  E  Street 
NW..  Room  64ia  Washington.  DC 
20415.  and 
Joseph  Lackey,  OFM  Desk  Officer. 
Office  of  Infiormation  and  Regulatory 
Affairs.  Office  of  Management  and 


Budget  New  Exacirixve  Office 

Buildii^  NW..  Room  9235, 

WashiBgtaB.DC206O3 
FOR  RMTMBT  MMMM'nON  COtrTACn 
James  L  Bkyson.  (20fl  832-6472. 
V.S.  OfRce  of  1^1  Bonnel  Management. 
Constaaoa  HotBar. 
Direclor. 

[FR  Doc.  80-11641  Filed  5-15-80: 8:46  am) 
BHJJNQCOsei 


RAILROAD  RETIREIIENT  BOARD 
Agency  Forms  Submittad  for  0MB 


7316).  Office  of  hiaaagement  and 

Bud^t  Romn  3002.  New  Executive 

Office  Building.  Washington.  DC  20503. 

Ranald  Ritter, 

Acting  Direclor  of  Information  Resources 

Management 

[FR  Doc  89-11872  Filed  5-15-89:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
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AOCMCV:  Railroad  Retirement  Board. 
ACTION:  In  accordance  with  the 
Papvwofk  Reductioa  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  iaformatioo  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summary  of  Proposal(s): 

(1)  Collection  title:  Application  for 
Search  of  Census  Records  (For  Railroad 
Retirement  purposes  only). 

(2)  Form(s)  submitted:  G-256. 

(3)  OMB  Number  3220-0100. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  bora  date  of 
OMB  approval. 

(5)  Type  of  requeMt:  Extenaion  of  the 
expiration  dote  of  a  cnnently  approved 
coUectiaa  writhoat  any  diange  in  the 
substance  er  in  the  method  of  collection. 

(6)  Frequency  cfreapoaae:  On 
occasien. 

(7)  Respondent*:  ladividuala  or 
households. 

(8)  Estimated  annual  aamber  of 
respondents:  250. 

(9)  Total  annual  nsponaes:  250. 

(10)  Aventve  tine  per  response:  .188 
hours. 

(11)  Total  annual  reporting  hours:  42. 

(12)  Collection  deecriptioa:  Under  the 
Railroad  Retirement  Act  an  application 
for  beaefits  based  on  age  nujat  be 
supported  by  proof  of  the  age  claimed. 
The  application  will  obtain  proof  of  an 
applicant's  age  from  the  Bureau  of  the 
Census  when  other  evidence  is 
unavailable. 

Additianal  Information  oc  Comments 

Copies  of  the  proposed  forms  and 
supporting  doouBenls  am  be  obtained 
from  Ronald  Rittar;  the  agency  clearance 
officer  (312-751-4008).  Comawnts 
reganlBg  the  infiosaMton  collection 
should  be  addressed  to  Ronald  Ritter, 
Railroad  Retifement  Board.  844  Rush 
Street  CMeagn  UliaDis  60811  and  die 
OMB  reviewer.  Justin  Kopca  (202-395- 


AMEXr4ft-291 

Self-Regulatory  Organizations;  Order 
Approving  Propoaort  Huio  Changes  by 
tho  Naw  York  Stock  EadMRga,  mc. 
National  Asaodalian  ol  aacMTMaa 
Dealars,  iNCw  and  tka  AMOrican  ^ock 
Exchanga,  lab  IMattig  to  tte 
ArWtoaHon  Procoaaandlha  Usa  off 
ProdhpmoArWtraMona 

I.  Introductian  and  Backgroand 

The  New  York  Stock  Exchange,  Inc. 
("NYSE"),  the  National  Association  of 
Securities  Dealers,  hia  ("NASD")  and 
the  American  Stock  Exchange.  Inc. 
("AMEX")  have  each  submitted  to  the 
Securities  and  Exchange  Commission 
( "Commission"  or  "SEC")  •  proposed 
rule  changes  pursuant  to  Section  19(b)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act")  *  and  Rule  19b-4  thereunder  »  to 


>  SR-NTSE-S8-29  WM  rabnitted  on  O:tober  14, 
1968  and  amaaded  on  )aa«aiy  6. 18  and  IS.  tSSS  and 
Aprfl  a,  ISSS.  S»-HT8DSe  Swawrt>MiWedaii 
March  28.  ISeSa^  awawifed  MtMahw  IZ  ISSS 
and  jMoaiy  m  MSa  8B-NASD-BS-ai  »w 
■uteuitad  an  Mr  V  USB  ana  anandoAon 
September  IS.  IflSa  Octobar  7. 1SS&  Ajuil  18  and  19. 
1989  and  May  S.  ISSB.  SB-NASD-88-S1  was 
submitted  on  NovemtMiT  7,  ISBS  and  amended  on 
December  29. 19S8,  Jammrr  ».  MW  'nd  April  18. 
1988.  SR-NASO-SS-IS  wne  aubmitled  on  March  27, 
1988  and  HDandad  am.  AfM  XT.  IflSS.  SR-AMEX-8S- 
29  wai  lubmaad  a*  Nawenbar  la  1S8S  and 
amended  on  April  aa  ISSB  awiUay  3,  ISSS. 

In  addition,  the  Municipal  Secuiitiaa  Rulemaking 
Boaid  ("MSKB").  the  Pacific  Stock  Exchange 
CPSE")  and  the  MJdweat  Stock  Exchange  ("MSTI 
have  also  submitted  prapoaed  ihangoe  to  their 
arWtatioa  ralea.  Tk*  MSaS  subaritted  ila  ffHos.  SR- 
MSRB-es^  m  NuaMibar  ».  IBSa  airi  aatwiiMad 
amendmenU  o»  Maack  U.  ISSa  Th»  PSB  anbnUted 
iU  fibv.  SR-PSB-SS-T  on  Octobar  34. 1S8S  and 
SR-PSE-IB  on  Navambar  S,  ISSB.  The  USE 
subnilted  its  Rlliig  on  December  23. 1988.  These 
Tilings  are  cuiieiiliy  being  leiiewwd  and, 
accordingly,  are  na«  incMM  in  Miia  apyroval  order. 

» 15  U.S.C.  TSeMn 

"  17  cm  Z«>>19b-t  (19V^ 
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amend  their  current  rules  for 
administering  arbitration  proceedings.* 
The  proposed  amendments  address 
many  issues  regarding  the  fairness  and 
efficiency  of  the  arbitration  process 
administered  by  the  SROS  and  also 
would  institute  new  requirements 
applicable  to  the  use  by  SRO  members 
of  predispute  arbitration  clauses  in 
agreements  with  customers. 

Notice  of  the  proposed  rule  changes 
together  with  the  terms  of  substance  of 
the  proposals  was  given  by  the  issuance 
of  Securities  Exchange  Act  releases  and 
by  publication  in  the  Federal  Register.^ 
Eight  comment  letters  were  received 
from  six  commenters  regarding  the 
proposals.  All  of  the  commenters 
expressed  general  support  for  the 
revisions  to  the  SROs'  rules  relating  to 
arbitration,  but  had  speciflc  comments 
on  certain  provisions  in  the  proposals. 
The  Commission  has  reviewed  carefully 
the  filings  submitted  by  the  SROs,  as 
well  as  the  comments  received,  and  has 
determined  that  the  proposed  rule 
changes  are  consistent  with  the  Act. 
including  those  requirements  set  forth  in 
section  6(b)  and  15A(b)  of  the  Act. 

11.  Background 

The  SROs  have  worked  together  over 
the  past  twelve  years  to  develop 
uniform  arbitration  rules  through  the 
auspices  of  the  Securities  Industry 
Conference  on  Arbitration  ("SICA"). 
SICA  was  formed  by  the  securities 
industry  in  1977  at  the  Commission's 
invitation  to  review  then  existing 
arbitration  procedures  as  an  alternative 
to  the  implementation  of  the 
Commission's  own  proposals  to 
establish  a  system  for  the  resolution  of 
disputes  between  broker-dealers  and 
their  customers.*  SICA  is  comprised  of  a 


*  Collectively  these  organizations  are  referred  lo 
t>elow  in  the  text  as  the  self-regulatory 
organizations  ("SROs"). 

»  Noticed  of  SR-N YSE-88-29  was  given  in  ' 
Securities  Exchange  Act  Release  Number  26474, 
(January  19. 1989)  and  in  54  FR  3883.  (fanuary  26. 
1989).  Notice  of  SR-NYSE-88-8  was  given  in 
Securities  Exchange  Act  Release  No.  26.S15. 
(February  2, 1989)  and  in  54  FR  6224.  (February  8, 
1989).  Notice  of  SR-NASI>-8a-29  was  given  in 
Securities  Exchange  Act  No.  28242.  (November  2, 
1988).  in  53  FR  4564a  (November  10, 1988).  Notice  of 
SR-NASD-8S-51  was  given  In  Securities  Exchange 
Act  Release  No.  26584.  (March  1. 1988)  and  in  54  FR 
9955,  (March  &  1989).  Notice  of  SR-NASD-89-19 
was  given  in  Securities  Exchange  Act  Release 
Number  26719.  (April  12. 1989),  and  in  54  FR  15860 
(April  19, 1989).  Notice  of  SR-AMEX-88-29  was 
given  in  Securities  Exchange  Act  Release  No.  26475. 
(January  19. 1989)  and  in  54  387a  (January  2a  1989). 

•The  resulting  Uniform  Code  of  Arbitration  is 
also  used  for  the  resolution  of  Intra-induslry 
disputes,  [e.g.,  disputes  between  members  of  an 
SRO  or  between  a  member  of  an  SRO  and  an 
associated  person  of  a  member,  such  as  a  registered 
representative.)  Unless  otherwise  limited  by  the 
terms  of  the  rules,  the  amendments  included  in  this 
Tiling  also  periain  to  intra-industry  disputes. 


representative  from  each  SRO  that 
administers  an  arbitration  program.'  a 
representative  of  the  securities  industry, 
and  four  representatives  of  the  public.  In 
the  years  between  the  initial 
development  of  the  Uniform  Code  of 
Arbitration  ("Uniform  Code")  and 
September  1987,  SICA  met  periodically 
to  discuss  issues  that  arose  in  the 
administration  of  the  code,  and  to 
develop  any  necessary  amendments. 

On  September  10. 1987,  after  a  review 
of  securities  industry-sponsored 
arbitration,  the  Commission  sent  to 
SICA  a  letter  that  set  out  its  views 
regarding  the  need  for  changes  to  the 
Uniform  Code.*  The  Commission  also 
sent  letters  to  the  SROs  on  July  8, 1988 
requesting  that  the  SROs  review  the 
issues  raised  by  the  current  use  of 
mandatory  predispute  arbitration 
agreements  by  their  member  firms.' 
Since  September  1987,  SICA  and  its 
subcommittees  have  met  regularly  to 
develop  proposals  in  response  to  the 
Commission's  letters. 

The  SROs  have  filed  nearly  identical 
rule  proposals.  For  convenience,  the 
discussion  in  the  text  of  the  proposals 
sometimes  refers  only  to  NYSE  rule 
numbers.  The  corresponding  rules  of  the 
NASD  and  AMEX  are  referenced  in  the 
footnotes,  which  also  identify 
differences  among  the  SROs'  rules. 

The  majority  of  the  proposals  to 
amend  the  SROs'  rules  were  based  on 
changes  in  the  Uniform  Code  made  by 
SICA  largely  in  response  to  the 
September  1987  and  July  1988 
Commission  letters.'"  The  other 
proposals  included  in  this  order  were 
developed  to  meet  concerns  that  have 
arisen  through  the  administration  of  the 
arbitration  programs. 


'The  SROs  that  administer  an  arbitration 
program  are  the  NYSE.  NASD,  AMEX,  MSRB.  PSE, 
MSE,  Boston  Stock  Exchange.  Chicago  Board 
Options  Exchange,  Cincinnati  Slock  Exchange  and 
Philadelphia  Stock  Exchange. 

•See  letter  frm  Richard  G.  Ketchum,  Director. 
Division  of  Market  Regulation.  SEC.  lo  James  E. 
Buck.  Senior  Vice  President.  NYSE,  dated 
September  10, 1987  ("September  la  1987  letter"). 
This  letter  was  also  addressed  separately  lo  each  of 
the  other  members  of  SICA. 

•See  letter  from  David  S.  Ruder.  Chairman.  SEC. 
to  John  J.  Phelan.  Jr..  Chairman.  NYSE  dated  July  8. 
1988  ("July  a  1988  letter").  This  letter  was  also 
addressed  lo  the  senior  executive  officers  of  dll 
other  SROs  that  administer  arbitraliun  facilities. 

'"The  SRO  rules  developed  in  response  to  the 
Commission's  letters  am  NYSE  Rules  607.  608.  610. 
619.  623.  627,  629(b)  and  637:  AMEX  Rules  602.  603. 
607,  614.  6ia  620(b)  and  427;  and  NASD  Sections  19, 
21.  23.  32.  37.  41  and  43(b)  of  the  NASD  Code  of 
Arbitration  Procedure  and  Section  21  of  Article  III 
of  the  NASD  Rules  of  Fair  Practice. 


III.  Description  of  the  Proposals, 
Summary  of  Comments  and  Analysis 

A.  Service  of  Pleadings 

The  SROs  have  proposed  to  modify 
the  procedures  for  service  of  pleadings. 
Currently,  the  arbitration  departments  of 
the  SROs  serve  all  pleadings  on  the 
parties.  As  cases  have  increased,  using 
the  arbitration  department  as  an 
intermediary  for  the  service  of  pleadings 
has  added  unnecessarily  to  delays  in 
processing  cases  and  to  the  cost  of 
operating  the  arbitration  system.  The 
SROs  propose  to  serve  only  the  initial 
pleading  in  a  case,  the  "claim,"  and  to 
require  that  parties  serve  all  subsequent 
pleadings  directly  upon  one  another. 
This  approach  is  intended  to  save 
administrative  time  and  costs  while 
continuing  to  ensure  that  respondents 
receive  adequate  notice  of  the 
institution  of  arbitration  proceedings. 

Under  the  proposal,  parties  also  will 
be  required  to  supply  the  department  of 
arbitration  with  sufficient  copies  of  the 
pleadings  for  the  arbitration  department 
staff  and  each  of  the  arbitrators.  The 
proposal  specifies  that  service  by  first- 
class  postage  prepaid  or  by  overnight 
mail  service  is  considered  to  be  made  on 
the  date  of  mailing  and  service  by  other 
means  is  considered  to  be  made  on  the 
date  of  delivery. 

This  proposed  rule  change  would 
apply  both  to  arbitration  proceedings 
conducted  pursuant  to  the  simplified 
procedures  for  small  claims  under  NYSE 
Rule  601  and  regular  cases  initiated 
pursuant  to  NYSE  Rule  612."  No 
commenters  specifically  addressed  this 
proposal.  The  Commission  believes  that 
this  proposed  rule  change  should 
improve  the  efficiency  and  speed  of 
arbitration  proceedings  administered  by 
the  SROs. 

B.  Classification  of  Arbitrators 

The  arbitration  panels  at  the  SROs  for 
cases  involving  public  customers  have 
historically  been  composed  of  a  majority 
of  "public  arbitrators"  and  a  minority  of 
"industry  arbitrators".  All  arbitrators. 


■■  AMEX  Rules  606  and  621.  and  NASD  SeCions 
13  and  25.  In  addition,  the  proposed  rule  change  (o 
the  NASD's  Section  25  provides  thai  where  lx>lh  an 
NASD  member  firm  and  a  person  associated  with 
the  member  firm  are  named  parlies  to  an  arbitration 
proceeding,  service  on  the  associated  person  mdy 
t>e  made  either  on  the  associated  person,  or  on  the 
member  firm,  which  would  (hen  have  the  obligation 
lo  perfect  service  on  the  associated  person. 
Proposed  Section  25  also  provides  thai  if  the  firm 
does  not  undertake  lo  represent  the  asso(  laled 
person,  the  member  firm  must  serve  the  assoriaied 
person,  advise  all  pariies  and  the  director  of 
arbitration  Ihal  the  Tirm  is  not  representing  the 
associated  person,  and  must  provide  the  associated 
person's  current  address.  The  NYSE  and  AMEX  did 
not  propose  such  a  requirement. 
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both  public  and  industry,  are  required  to 
be  nmikral.  and  nay  have  no  affiliation 
or  bias  towards  either  party."  There 
have  not  been,  however,  dear 
reqiurements  or  specifications  for  who 
may  serve  as  a  pablic  arbitrator.  The 
SROs'  proposals  would  specify  who 
may  not  serve  as  a  public  arbitrator  and 
who  may  serve  as  an  industry  arbitrator. 

In  its  September  la  19S7  letter,  the 
Commissioo  endorsed  the  continued  use 
of  mixed  public/industry  panels.  The 
Commission  also  stated,  however,  that 
"lt]he  absence  of  dear  gaidelmes  for 
qualifying  public  arbitrators  *  *  *  and 
the  inclusion  in  the  pool  of  public 
arbitrators  of  persons  with  dear 
affiliations  with  the  securities  industry 
is  a  source  of  great  concern."  The 
Commission  recommended  that 
"arbitration  panels  include  persons  who 
are  not  so  connected  with  the  industry 
that  it  may  hinder  their  ability  to  make 
independent  judgments  with  respect  to 
spedfic  industry  practices."  The  letter 
set  out  specific  examples  of  types  of 
persons  who  the  Commission 
preliminarily  believed  should  not  serve 
as  pubHc  arbitrators.  In  response  to  the 
SEC's  request.  SICA  revised  its 
definition  of  public  and  industry 
arbitrators.  The  proposals  address  the 
potential  for  real  or  apparent  bias  on  the 
part  of  public  arbitrators  who  may  have 
some  professional  or  personal 
association  »»ith  the  securities  industry. 

The  Uniform  Code  defines  as  an 
industry  arbitrator  one  who  is 
associated  with  a  member  of  an  SRO. 
broker,  dealer,  government  securities 
broker,  government  securities  dealer, 
municipal  securities  dealer,  or  registered 
investment  adviser.  The  SICA  rule 
permits  an  individual  who  had  been 
assodated  with  one  of  these  to  become 
a  public  arbitrator  after  three  jrears,  if 
the  individual  has  gone  on  to  other  work 
and  is  not  retired  from  the  securities 
industry.  All  industry  retirees  will  no 
longer  be  permitted  to  serve  as  public 
arbitrators,  but  may  continue  to  serve  as 
industry  arbitrators. 

The  rule  also  deals  with  the 
appropriate  role  in  the  arbitration 
system  of  professionals  such  as 
attorneys  or  accountants  who  provide 
services  to  securities  industry  dients. 
The  rule  would  classify  as  industry 
arbitrators,  rather  than  public 
arbitrators,  attorneys,  accountants  and 
other  professionals  who  devoted  twenty 
percent  or  more  of  their  professional 


work  effort  to  securities  industry  clients 
within  the  last  two  years.  In  addition, 
the  rule  excludes  from  service  as  a 
public  or  industry  arbitrator  persons 
who  are  spouses  or  other  members  of 
the  household  of  a  person  assodated 
with  a  registered  broker-dealer, 
municipal  securities  dealer,  government 
securities  dealer  or  investment  adviser. 
NYSE  Rule  607  defines  industry  and 
public  arbitrators  differently  in  two 
respects  from  the  rule  developed  by 
SICA  and  adopted  by  the  other  SROs. 
The  NYSE  has  extended  from  three 
years  to  fivo  years  the  time  period 
during  which  one  who  had  been 
employed  in  the  securities  industry  may 
not  serve  as  a  pabfic  arbitrator.  In 
additioa  the  NYSE  has  proposed  to 
exclude  anyone  from  its  pablic 
arbitrator  rolls  who  had  spent  a 
substantial  part  of  his  or  her  business 
career  in  the  securities  industry, 
notwithstanding  the  passage  of  five 
years.  Accordingly,  under  the  NYSE 
proposal,  an  individual  who  had  worked 
in  the  securities  industry  for  a 
substantial  period  of  time  and  then  left 
the  profession  for  some  other  work 
would  not.  after  five  years,  be  assigned 
to  its  public  arbitrator  roster." 

The  ANfiEX  rule  for  the  classification 
of  arbitrators  is  Rule  002.  and  the  NASD 
rule  is  Section  19.  The  AMEX  and  NASD 
rules  do  not  include  the  two  changes 
fi^m  the  Uniform  Code  that  have  been 
proposed  by  the  NY^.  Further,  while 
the  NYSE  and  AMEX  have  included 
persons  associated  with  investment 
advisers  within  their  industry  arbitrator 
pools  consistent  with  the  Uniform  Code, 
the  NASD  has  coochided  that 
investment  advisers  not  assodated  with 
broker-dealers  are  more  akin  to  , 

investors  and  should  be  placed  in  the 
pablic  arbitrator  pool. 

The  SROs  also  proposed  disclosure 
provisions  designed  to  assist  parties  in 
assuring  that  the  panel  assigned  to  each 
case  is  appropriately  balanced. 
Specifically,  under  the  proposed  SRO 
rules,  the  employment  histories  of  the 
arbitrators  for  the  past  ten  years  as  well 
as  the  information  provided  by 
arbitrators  pursuant  to  a  separate 
disclosure  rule  •♦  will  be  disclosed." 


Four  commenten.  Public  Citizen 
Litigation  Group  ("Public  Citizen"). 
Plaintiff  Employmenl  Lawyers 
Associatian  ("PELA"),  Shearson  Lehman 
HuttoD  ("Shearson")  and  the  Securities 
Industry  AssodaUon  (*^1A  *)  submitted 
comments  regardii^  the  selection  of 
arbitrators."  Public  Citizen  stated  that 
these  proposals  do  not  go  far  enou^  to 
address  concerns  of  arbitrator  bias."  It 
observed  that  the  qualifications  for 
public  arbitrators  are  not  strict  enough. 
It  believes  that  a  three  year  period 
between  securities  industry  employment 
and  serving  as  a  public  arbitrator  is  too 
short,  particularly  in  the  case  of  one 
who  has  worked  in  the  securities 
industry  for  a  long  time  In  contrast,  the 
SIA.  whidj  endorsed  the  proposals  with 
respect  to  public  and  industry 
arbitrators,  commented  that  it  believed 
that  the  three  year  period  established  by 
SICA  for  permitting  former  securities 
industry  personnel  to  serve  as  public 
arbitrators  was  preferable  to  the  NYSE's 
five  year  rule.  The  SIA  stated  that  it 
thought  that  the  five  year  rule  would 
make  it  too  difficult  to  find  public 
arbitrators,  and  commented  that  the 
Commission  should  suggest  that  the 
NYSE  conform  iU  rule  to  SICA's 
Uniform  Code. 

Also.  Pubhc  Citizen  objected  to 
persons  whose  partners  represent  the 
securities  industry  being  able  to  serve  as 
public  art)itrators.  Public  Citizen  argued 
this  to  be  inappropriate  because  the 
economic  ties  between  partners  give  rise 
to  an  appearance  of  bias  Hiat  should 
exclude  such  persons  from  die  public 
arbitrator  pool.  I>ublic  Citizen  suggested 
that  at  a  minimum  parties  be  allowed 
challenges  for  cause  against  such 
persons.  Finally,  Public  Citizen 
commented  that  the  provision  allowing 
professionals  such  as  lawyers  and 
accountants  who  have  received  some 


"Tlus  ia  difiBrenl  from  tripartite  arbitration 
where  each  party  deaignates  an  arbitrator  and  the 
dtf«ignated  arbiiratan  then  agree  upon  a  third 
arbitrator.  C/..  Elkouri.  Frank  et  al..  How  Arbitration 
Work*.  4Ui  ad.  (IflSS).  SNA.  al  page  136:  and  Domke 
Comm.  Arb.  |  Z7Xn  (Rev.  ad,  Wilner)  1985-1988 
Callahan  k  Co. 


■'The  NYSE  has  also  included  in  its  filing 
guideline*  for  the  claMification  of  arbitrators  to 
complement  its  classification  rale.  In  the  guidelines, 
the  NYSE  states  that  while  it  will  continue  to 
classify  as  public  arbitrators  lawyers  and  other 
professionals  whose  partners  represent  the 
securities  industry,  it  will  recognize  challenges  for 
cause  against  them. 

'*  The  disclosure  rule  is  a  proposed  rule  change 
discussed  in  Section  C  of  ttiis  order.  The  rule  would 
raquirs  arbitrators  to  malie  extensive  disclosures  to 
the  parties. 

■■NYSE  Rule  eos.  AMEX  Rule  603  and  NASD 
Section  23. 


■•  See  letters  from  Eric  R.  Glitxenatein.  Eaq.  and 
Alan  B.  Morrlsoa  E»q.,  PubUc  atizsn.  to  Richard  C. 
Ketchum,  Ditectof.  Division  of  Mwket  Regulation. 
SEC  and  to  Catherine  tnlcCuire.  Special  Assistant 
to  the  Director.  Division  of  Market  Regulation.  SEC 
dated  )uly  IS.  1988  and  February  IS.  tsea 
respectively:  letter  from  Cliff  Palefsky.  Esq..  PELA. 
to  Robert  Love.  Special  CounaeL  SEC  dated 
December  28.  IflSa:  letter  from  Robert  C.  Dinersteln. 
Executive  Vice  President  and  General  CounaeL 
Shearson.  to  |oaalhan  G.  Katz.  Secretary.  SEC. 
dated  February  15. 1980:  and  tellers  from  William 
Fitzpatricfc.  Senior  Vice  President  and  General 
Counsel.  SIA.  to  |onathaii  G.  Kalx.  dated  February 
IS  and  16. 1989. 

"  PELA  commantad  that  wt»le  the  new  rules 
were  a  significant  imptvvciKnL  the  arbitrator  pool 
needed  to  be  broadened.  Wbik  ita  ctHnmenls  did 
not  address  speciiicaUy  die  propoaala  before  the 
Commiseion.  PELA  eiqMsaed  Ha  view  that  panels 
should  include  piaiatiSs'  hwyars  as  well  aa  the 
defease  lawyers  tbat  it  believes  new  are  on  the 
panels,  and  Ikat  there  are  iosuRicient  women  and 
minorities  on  the  panels. 
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income  from  securities  industry  clients 
(not  exceeding  20%  during  over  a  two 
year  period)  to  serve  as  public 
arbitrators  is  overly  permissive.  It 
commented  that  210%  could  constitute  an 
attorney's  "single  greatest  and  most 
consistent  source  of  income."  Public 
Citizen  suggested  a  flat  rule  prohibiting 
public  arbitrators  from  receiving  any 
income  from  the  securities  industry.'" 
Shearson  supported  the  new  definitions 
of  public  and  industry  arbitrators. 

The  changes  proposed  regarding  the 
classification  of  arbitrators  are  very 
significant  to  the  continued  success  of 
SRO  arbitration.  These  proposals  are 
designed  to  promote  impartial  and 
knowledgeable  decisions  in  the 
arbitration  of  disputes  between 
investors  and  broker-dealers.  The 
reclassification  of  securities  industry 
retirees  to  the  industry  arbitrator  pool 
and  the  codification  of  past  SRO 
practice  by  establishing  a  three  year 
period  before  a  former  securities 
industry  employee  may  serve  as  a  public 
arbitrator  should  relieve  doubts  that 
investors  have  had  regarding  the 
impartiality  of  the  public  arbitrator  pool. 
Similarly,  the  judgment  to  exclude  from 
the  public  aii)itrator  pool  latwyers. 
accountants  and  other  professionals 
who  regularly  service  the  securities 
industry  makes  clearer  the  distinctions 
between  the  two  arbitrator  pools.** 


■*  Public  Citizen  also  expressed  strong 
reservations  concerning  the  use  of  industry 
arbitrators,  in  particular.  Public  Citizen  noted  that 
indnatry  arbitralon  may  be  called  upon  in  a 
particular  case  to  interprel  anti-fraud  provisions 
which  are  also  applicable  to  their  business  conduct. 
Public  Citizen's  letter  also  stated  that  public 
arbitrators  are  both  neutral  and  expert,  and  that 
therefore  farther  industry  expertise  is  unnecessary. 
However,  aacivilies  industry  sponsored  arbitration 
traditionally  reUes  upon  the  expertise  of  securities 
industry  arbitrators,  who  have  daily  experience 
with  the  wortcings  of  the  industry  that  persons 
unafTiliated  with  the  industry  do  not.  Industry 
arbitrators  are  required  to  be  neutral,  and  as 
discussed  in  Section  C  of  this  order,  must  disclose 
any  possible  conflict  tbey  may  have  with  industry 
parties.  The  Commission  cannot  conclude  al  the 
present  time  thai  the  use  of  industry  arbitrators  is 
inappropriate  or  inconsistent  with  the  Act.  The 
dimnissioo  wiU.  however,  carefully  monitor  the 
operation  of  these  proposed  rale  changes  and  will 
consider  modifications  if  future  developments 
warrant. 

■*  There  are  differences  of  judf^menl  among  the 
SROs'  proposals  with  respect  to  whether  investment 
advisers  ought  to  serve  as  industry  or  public 
artnlralors.  The  SICA  draft,  proposed  by  the  NYSE 
and  AMEX.  excludes  investment  advisers  from  the 
public  arbitrator  pod  in  the  hope^  of  addressing  any 
possible  perceptions  of  bias  that  may  arise.  The 
NASD  has  concluded  that  because  Inveslment 
advisers  owe  their  doty  lo  investors  mther  than  thi- 
industry,  they  are  properly  dassified  bk  public 
arbitrators.  II  is  not  inconsistent  with  the  Act  lo 
permit  this  divergence  in  approach  among  the  SROs 


The  Commission  believes  that  these 
proposals  reflect  a  reasonable  judgment 
in  striking  a  necessary  balance  in 
obtaining  impartial  and  qualified 
arbitrators,  and  take  appropriate 
account  of  the  need  to  avoid  arbitrarily 
limiting  the  pool  of  knowledgeable 
public  arbitrators.  The  three  year  time 
period  proposed  by  the  NASD  and  the 
AMEX,  and  five  year  period  of  time  that 
has  been  proposed  by  the  NYSE,  before 
one  who  had  been  associated  with  the 
securities  industry  may  serve  as  a  public 
arbitrator,  are  both  consistent  with  the 
Act  Three  years  should  be  a  sufficient 
period  of  time,  in  the  Commission's 
view,  to  develop  the  prospective 
arbitrator's  independence  horn 
identification  with  the  industry.  Five 
years  also  achieves  that  goal  and  should 
not  be  overly  burdensome  to  the 
administration  of  arbitration  programs. 

The  disclosure  of  arbitrators' 
employment  history  and  other 
information  also  furthers  the  goal  of 
providing  disinterested  arbitrators  for 
the  panels.  The  disclosures  will  give 
parties  a  full  imderstanding  of  their 
arbitrators'  backgrounds,  as  well  as  the 
opportunity  to  use  the  disclosure 
information  in  cormection  with  the 
exKxnse  of  their  peremptory  and,  under 
the  NYSE  guidelines,  cause  challenges 
of  arbitrators.  For  example,  the 
requirement  under  the  proposed  rules  ^° 
that  a  prospective  arbitrator  disclose 
whether  his  partners  regularly  represent 
the  securities  industry,  coupled  with  the 
ability  to  challenge  a  prospective 
arbitrator,  should  be  sufficient  to 
address  the  concerns  regarding  the 
independence  of  arbitrators  raised  by 
Public  Citizen. 

C.  Arbitrator  Disclosure  and 
Background  information  to  be  Supplied 
to  the  Parties 

The  SROs  have  also  proposed 
changes  to  their  rules  dealing  with 
disclosures  to  be  made  by  arbitrators, 
and  with  the  provision  of  arbitrator 
disclosures  to  the  parties.  NYSE  Rule 
610(aj  establishes  the  specific  disclosure 
obligations  of  arbitrators  by 
incorporating  the  disdosure  provisions 
of  the  American  Bar  Association/ 
American  Arbitration  Association  Code 
of  Ethics  for  Arbitrators  in  Commercial 
Disputes  ("ABA/ AAA  Code  ").=  '  The 
rule  requires  that  arbitrators  disclose 
any  existing  or  past  financial,  business. 
professional,  family  or  social 
relationships  that  are  likely  to  affect 


impartiality  or  might  reasonably  create 
an  appearance  of  partiality  or  bias. 
These  disclosures  extend  to  any 
relationships  the  arbitrators  may  have 
with  any  party,  or  its  counsel,  or  with 
any  individual  *vhom  thev  have  been 
advised  will  be  a  witness.  Under  the 
provision,  arbitrators  are  also  to 
disclose  any  such  relationship  involving 
members  of  their  families  or  their 
current  employers,  partners  or  business 
associates. 

Rule  610(b)  admonishes  prospective 
arbitrators  to  make  a  reasonable  effort 
to  inform  themselves  of  any  interests  or 
relationships  described  in  paragraph  (a). 
Rule  610(c)  advises  arbitrators  that  the 
duty  to  disclose  under  paragraph  (a)  of 
the  rule  is  an  ongoing  duty,  and  that  any 
person  who  serves  as  an  arbitrator  must 
disclose  at  any  stage  of  the  arbitration 
proceeding  any  such  interests, 
relationships,  or  circumstances  that 
arise,  or  that  are  recalled  or  discovered. 
Also,  under  Rule  610(d).  the  NYSE  has 
clarified  that  prior  to  the  first  session, 
the  director  of  arbitration  may  remove 
an  arbitrator  based  on  information 
disclosed  pursuant  to  the  rule.  Parties 
are  to  be  informed  of  any  information 
disdosed  pursuant  to  the  rule  if  the 
arbitrator  has  not  been  removed.^- 

As  discussed  above.  NYSE  Rule  608  -^ 
provides  that  parties  will  be  informed  of 
the  names  and  business  affiliations  of 
the  arbitrators  for  the  past. ten  years,  as 
well  as  any  information  disclosed 
pursuant  to  the  disclosure  rule  at  least 
eight  days  prior  to  the  date  fixed  for  the 
initial  hearing  session.  Under  the  rule, 
parties  may  also  make  further  inquiry 
through  the  department  of  arbitration 
concerning  the  arbitrators"  background. 

Under  the  current  rules,  parties  have 
been  provided  only  with  the  names  and 
current  business  affiliations  of  the 
arbitrators  proposed  for  their  cases. 
Parties  have  had  to  request  specifically 
any  other  information  from  the 
arbitration  departments,  within  very 
short  time  frames.  Although  arbitrators 
were  provided  with  the  ABA/ AAA 
Code,  there  were  no  clear  guidelines  to 
the  arbitrators  on  the  applicability  of  the 
code. 

In  the  Commissions  September  1987 
letter,  the  Commission  recommended 


">  NY^  Rule  B10(a)|2).  AMEX  Rule  60.1|a|(:)  and 
N  ASO  Section  23(a)(2|. 

"■  AMEX  Rule  603  and  NASD  Section  23  also 
incorporate  tl>e  disclosure  provisions  of  ihe  AB.^/ 
AAA  Code 


-'  Once  the  arlmriilKm  partel  is  sworn,  it  cimlrols 
M  uf  Ihe  procL-dural  aspects  of  the  hpannfi. 
Accordinjjiy.  under  Ihe  Uniform  Code,  the  direi  Iik 
of  arliitralicin  may  not  reniovc  an  drbilralor  dtlcr  Ihe 
heanngs  hiive  liegiin.  An  arliilr.ilnr  should  lir  diert 
lo  Ihe  guidelines  srI  out  in  the  \B.M.\AA  C<»de  and 
thi"  applicatile  law  with  respect  lo  arbitrator  bias, 
and  remove  himself  from  Ihe  panel  when  ronflirts 
arise  after  heHnngs  have  begun.  Jht  Canon  II.  F.  |21 
of  Ihe  ABA/AAA  C(<le 

•"  AMEX  Rule  ti02  and  ^'.^SU  Section  ;i 
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that  SICA  make  the  two  changes 
proposed  in  these  filings  to  the  Uniform 
Code's  arbitrator  disclosure  provisions. 
The  Commission  stated  that 
incorporating  the  specific  scope  of 
disclosures  for  arbitrators  contained  in 
the  ABA/AAA  Code  into  the  Uniform 
Code's  disclosure  rule  "would  provide 
the  necessary  guidance  to  arbitrators 
about  the  types  of  relationships  that 
may  create  conflicts  of  interest." 

The  Commission  also  recommended 
that  the  Uniform  Code  be  amended  to 
provide  to  the  parties  all  of  the 
information  disclosed  by  arbitrators 
pursuant  to  the  disclosure  provision  at 
the  time  when  the  parties  are  first  given 
the  arbitrators'  names.  The  Commission 
stated  that  "(f]ull  disclosure  of 
arbitrators'  backgrounds  to  parties  at 
the  earliest  possible  stage  in  the  process 
should  avoid  unnecessary 
postponements  of  hearings  and  promote 
knowledgeable  use  of  challenges." 

Investor  confidence  in  the  selection  of 
arbitrators  should  be  enhanced  by  these 
new  disclosure  rules.  These  provisions 
should  guide  arbitrators  in  their  efforts 
to  make  appropriate  disclosures,  and 
will  permit  disclosures  to  be  forwarded 
to  the  parties  earlier  to  allow  time  for 
them  to  make  decisions  with  respect  to 
challenges. 

D.  Appointment  of  Replacement 
Arbitrators  on  a  Panel 

The  SROs  have  also  proposed  two 
changes  with  respect  to  their  ability  to 
appoint  a  replacement  arbitrator  on  a 
panel  when  a  vacancy  occurs.  The  first 
of  these  changes  concerns  the  ability  of 
the  director  of  arbitration  to  replace  an 
arbitrator  who  becomes  unavailable  to 
serve  less  than  eight  days  prior  to  the 
first  hearing  session.  Under  the  existing 
rules,  a  party  may  refuse  to  go  forward 
on  the  date  scheduled  for  the  hearing  if 
he  was  not  given  the  eight  days'  notice 
of  the  replacement  arbitrator's  name 
and  background  required  under  existing 
rules.  Because  of  the  hardships  that  the 
SROs  believe  might  occur  if  a  long- 
scheduled  arbitration  hearing  were 
delayed  due  to  the  inability  of  an 
arbitrator  to  serve  as  arranged,  SICA 
developed  a  rule  that  permits  the 
director  of  arbitration  to  replace  an 
arbitrator  within  eight  days  of  a 
scheduled  hearing.'* 

Under  the  proposed  amendment,  if 
after  appointment  and  prior  to  the  first 
hearing  session  an  arbitrator  resigns, 
dies,  withdraws,  is  disqualified  or 
otherwise  unable  to  perform  as  an 
arbitrator,  the  director  of  arbitration 
may  appoint  a  replacement  arbitrator. 


The  rule  permits  the  appointment  of 
replacement  arbitrators  closer  than  eight 
days  to  the  hearing.  The  rule  also 
explicitly  provides  that  parties  are 
entitled  to  receive  the  same  disclosure 
regarding  the  background  of  the 
replacement  arbitrator  as  they  received 
for  the  initial  arbitrator(s),  and  have  the 
same  right  to  request  more  information, 
aad  to  challenge  the  arbitrator  as 
provided  in  the  rules,  although  within  a 
shorter  time  frame. 

The  second  change  with  respect  to  the 
ability  to  appoint  replacement 
arbitrators  occurs  in  situations  where  an 
arbitrator  resigns,  dies,  withdraws,  is 
disqualified  or  otherwise  unable  to 
perform  as  an  arbitrator  after  the 
commencement  of  the  first  hearing 
session.  Under  the  existing  rules,  if  a 
vacancy  occurs  after  the  hearings  have 
begun,  both  parties  must  consent  either 
to  the  appointment  of  a  replacement 
arbitrator  to  hear  the  rest  of  the  case,  or 
to  continuing  with  the  remaining 
arbitrator(8).  Otherwise,  if  that  consent 
cannot  be  obtained,  the  case  must  be 
reheard  from  the  beginning  with  a  full 
panel. 

The  proposed  amendment  **  permits 
the  remaining  arbitrators  to  continue 
with  the  hearing  and  determination  of 
the  controversy.  However,  under  the 
proposal,  if  a  party  objects,  a 
replacement  arbitrator  would  be 
appointed  by  the  director  of  arbitration 
under  the  same  procedures  as  for  the 
replacement  of  an  arbitrator  prior  to  the 
first  hearing.  The  rule  is  designed  to 
permit  parties  in  particular  cases  to 
make  the  decision  that  makes  the  most 
sense  for  their  case.  For  example,  in 
cases  where  only  peripheral  issues  have 
been  dealt  with  and  relatively  little 
progress  has  been  made,  it  may  make 
sense  for  parties  to  request  a 
replacement  arbitrator.  Conversely, 
where  the  hearings  have  progressed 
signiHcantly,  or  are  in  fact  substantially 
completed,  it  would  make  less  sense  for 
parties  to  request  a  replacement 
arbitrator,  who  then  would  have  to  learn 
all  that  had  occurred  in  his  absence. 

In  the  event  that  parties  do  request  a 
replacement  arbitrator.  It  is  clear  that 
the  arbitrators  have  the  authority  to 
require  the  rehearing  of  part  or  all  of  the 
case,  or  to  withdraw  from  the  case, 
effectively  requiring  the  appointment  of 
another  panel,  as  is  appropriate  in  their 
judgment.  With  this  rule  change, 
however,  a  party  may  no  longer  delay 


the  resolution  of  the  dispute  by  insisting 
on  a  rehearing  whenever  an  arbitrator 
unexpectedly  is  unable  to  continue  in 
his  hearing  of  a  case.  These  changes 
should  promote  increased  efficiency  in 
the  administration  of  SRO  arbitrations 
while  at  the  same  time  preserving 
important  safeguards  that  provide  full 
disclosure  of  arbitrator  backgrounds  to 
the  parties  and  permit  parties  to  request 
more  data  and  exercise  challenges. 

E.  Availability  of  Small  Claims 
Procedures  and  the  Number  of 
Arbitrators  Required  to  Hear  a  Claim 

The  NYSE  and  NASD  also  proposed 
to  increase  to  $10,000  from  $5,000  the 
monetary  claim  limit  for  cases  to  be 
heard  under  the  simplified  procedures 
developed  in  the  Uniform  Code.  Under 
these  procedures,  a  single  arbitrator 
decides  a  case  based  upon  the  papers 
submitted  by  the  parties.  No  oral 
hearing  is  held  unless  requested  by  the 
investor,  or  ordered  by  the  arbitrator. 
This  change  is  designed  to  decrease  the 
costs  of  arbitration. 

The  proposal  also  would  change  the 
number  of  arbitrators  used  for  large 
cases  from  five  to  three.**  The  NYSE 
stated  in  a  letter  to  the  Commission's 
staff  that  this  proposal  is  the  result  of 
the  Exchange's  difficulty  in  scheduling 
arbitrations  with  five  arbitrators.*^ 

The  NASD  and  AMEX  proposed  a 
technical  amendment,  in  NASD  Section 
13  and  AMEX  Rule  621,  regarding  the 
single  arbitrators  used  in  cases 
administered  under  the  simplified 
procedures.  The  amendment  codifies  the 
existing  practice  of  appointing  a  public 
arbitrator  as  the  single  arbitrator  in  the 
case.  The  NYSE  has  confirmed  that  it 
administers  its  existing  rule  to  require 
the  appointment  of  a  public  arbitrator. 
The  NYSE  staff  has  indicated  that  it  will 
recommend  that  die  NYSE  clarify  this 
point  through  amendments  to  its  rules 
this  year. 

The  NASD  has  also  submitted  a 
proposal,  that  has  not  been  adopted  by 
SICA,  AMEX  or  the  NYSE,  that  would 
permit  the  NASD  to  appoint  a  single 


»  NYSE  Rule  808.  AMEX  Rule  802  and  NASD 
Section  21. 


"  NYSE  Rule  611,  AMEX  Rule  602  and  NASD 
Section  24.  The  amendments  to  NASD  Sections  21 
and  24  relating  to  the  replacement  of  arbitrators 
were  approved  by  the  Commission  on  September  19. 
1968  in  Securities  Exchange  Act  Release  No.  28093 
and  published  in  S3  FR  37381  (September  26. 1988). 


'*  These  changes  were  submitted  earlier  to  the 
Commission  by  Oie  AMEX.  and  were  approved  on 
November  2&  1988  in  Securities  Exchange  Act 
Release  No.  26315.  and  published  in  53  FR  48995 
(December  5. 1988). 

The  AMEX  also  proposes  to  amend  its  Rule  6a6(e) 
to  clarify  the  fact  that  charges  under  the  arbitration 
rules  imposed  for  requesting  adjoumments  do  not 
apply  to  cases  administered  under  the  simplified 
procedures.  This  change  conforms  the  AMEX  rule  to 
the  Uniform  Code  and  NYSE  Rule  ei7(b)  and  NASD 
Section  30(b). 

"  See  letter  from  |ames  R  Buck.  Senior  Vice 
President  and  Secretary.  NYSE,  to  Shafon  L.awson. 
Esq..  Branch  Chief.  Division  of  Market  Regulation. 
SEC.  dated  January  16. 1988. 
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arbitratM'  for  cases  administered  under 
its  regular  procedures  where  the  amount 
in  controversy  is  Sd04)00  or  less.  Under 
proposed  NASD  Section  9(a),  a  party 
may.  however,  request  in  its  initial  Hling 
that  tbe  NA^  appoint  a  panel  of  three 
arbitrators.  The  NASD  stated  that  its 
proposal  was  designed  to  reduce  costs 
and  delays  in  the  administration  of 
cases,  while  preserving  the  opportunity 
for  parties  to  have  their  cases  heard 
before  a  full  three  member  panel  The 
Commission  believes  that  these  changes 
also  promote  efHciency  in  the 
administration  of  the  process  without 
reducing  procedural  protections  for  the 
parties. 

F.  Discovery 

The  Commission  requested  in  the 
September  1967  letter  that  SICA  adopt 
significant  changes  to  the  Uniform 
Code's  discovery  provisions.  The 
Commission's  letter  pointed  to  the  "need 
for  the  SROs  to  expand  existing 
procedures  in  order  to  provide  both  for 
the  resolution  of  discovery  disputes  by 
(an  arbitrator]  prior  to  the  hearing  and 
for  prehearing  conferences  and 
preliminary  hearings  for  cases  that  are 
sufficiently  complex  to  warrant  such 
procedures."  The  letter  also  called  for 
the  Uniform  Code  to  provide  parties  the 
ability  to  seek  the  deposition  of 
witnesses  in  appropriate  cases. 

Under  die  existing  rules,  parties  have 
been  enacted  to  exchange  documents 
informally  and  vcduntarily. 
Nevertheless,  the  Commission's  letter 
points  out,  parties  sometimes  "refuse  to 
turn  over  documents  that  are,  in  their 
view,  privileged  or  irrelevant.  Customer 
complaints  and  other  documents 
evidencing  supervision  or  lack  of 
supervision  of  a  registered 
representative,  which  are  in  the  sole 
possession  of  the  industry  party  and  are 
often  relevant  to  a  complainant's  case, 
should  be  turned  over  in  a  timely 
fashion."  Parties  may  also  request 
documents  pursuant  to  s'ubpoena  under 
the  existing  rules,  but  these  do  not  have 
to  be  produced  until  the  day  of  the 
hearing. 

The  Commission's  letter  stated  that  it 
did  not  believe  that  existing  rules 
provided  sufficient  time  for  a  party  to 
prepare  for  a  hearing.  The  letter  also 
pointed  out  that  the  risks  to  parties 
resisting  production  were  inadequate  to 
promote  compliance  with  die  rules.  "The 
practical  problem  under  the  Uniform 
Code  (has  been]  that  the  requestor  does 
not  know  whether,  on  the  day  of  the 
hearing,  he  is  going  to  argue  over 
discovery  matters  only  or  whether  die 
arbitrators  will  proceed  to  resolve  the 
case  on  the  merits."  The  discovery  rule 
proposed  in  these  filings  meets  the 


concerns  raised  in  our  September  1987 
letter. 

The  discovery  rule  developed  by  SIC^ 
expands  party  access  to  prehearing 
discovery  and  provides  specific  time 
frames  for  parties  to  request  information 
from  parties  and  for  responding  to  such 
an  information  request  The  rule  also 
establishes  a  mechanism  for  prehearing 
conferences  and  for  arbitrator 
involvement  in  prehearing  matters 
where  needed.  The  ^Os  also  have 
explicitly  recognized  the 
appropriateness  of  depositions  in 
particular  circumstances.  Under  the 
proposed  rule  changes,  arbitrators  may 
order  depositions  when  appropriate. 
More  specifically,  the  rule  states  that  an 
aibitrator  in  a  {mheanng  conference 
may  issue  any  "roling  which  will 
expedite  the  arUtration  proceeding  or  is 
necessary  to  pennit  any  party  to 
develop  fully  its  case."  ** 

Proposed  NYSE  Rule  619(a)  *" 
continues  the  policy  established  under 
existing  rules  for  parties  to  cooperate  to 
the  fullest  extent  possible  in  the 
voluntary  exchange  of  documents  and 
information.  In  the  event  that  voluntary 
exchanges  are  not  sufficient,  the  rule 
establishes  a  clear  framework  for 
document  {mxhiction  and  information 
requests. 

Proposed  NYSE  Rule  619(b)  provides 
that  a  party  may  serve  a  written  request 
for  information  or  documents  twenty 
days  after  service  of  the  claim  or  upon 
the  filing  of  the  answer,  whichever  is 
earlier.  All  parties  are  to  receive  copies 
of  the  request,  and  parties  are  required 
to  endeavor  to  work  out  disputes 
regarding  the  request  between 
themselves  before  an  objection  to  the 
request  is  filed.  Unless  the  requesting 
party  allows  more  time,  information 
requests  must  either  be  satisfied  or 
objected  to  *tnthin  thirty  calendar  days 


**  In  its  explanation  of  (his  provision  at  the 
discovery  rule,  tlie  NYSE  slated  that  the  arbitrator 
appointed  to  resolve  discovery  disputes  "may  issue 
subpoenas,  direct  appearances  o(  witnesses,  direct 
the  production  of  documents  and  deposition*,  and 
set  deadlines  and  isave  any  other  ruling  whidi  will 
expedite  the  heating  and  permit  any  party  to 
develop  faily  its  case."  Ceaipkasis  added)  In 
additio*.  the  traimag  Buoal  for  aibitraton 
developed  by  Ike  NASa  AMEX.  NYSE  and  other 
members  of  SICA  specifically  contemplates,  at  page 
8.  the  ability  of  arfaiiratim  to  order  d^siiions. 
Accofdingly.  «re  ■oderatand  the  taoguage  in  all  of 
the  S80  rule  filiass  inclnded  within  tkis  approval 
order  to  be  broad  enougb  to  encompass  the  ability 
of  a  single  arbitrator  or  panel  of  arbitrators  to 
exercise  their  discretioa  to  order  depositions.  Since 
arbitrators'  iiuiedictiaa  is  limited,  the  ability  to 
enforce  arbitrators  orders  for  depoaitions  of  non- 
parties or  of  persons  not  afTiliated  with  a  laember  of 
the  spoasoring  SRO  may  depend  upon  whether 
relevant  arhilration  law  provides  for  depositions  in 
aid  of  arbitratioB. 

"  AMEX  Rale  a07  aad  NASD  Section  32  address 
the  discovery  issues  addressed  in  NYSE  Rule  619. 


from  the  date  of  service.  The  party  who 
made  an  information  request  has  ten 
days  from  receipt  of  the  objection  to 
respond  to  the  objection. 

Under  the  proposal,  a  party  whose 
information  request  has  not  been 
satisfied  may  request  in  writing  that  the 
director  of  arbitration  refer  the  matter  to 
a  prehearing  conference.  Parties  may 
also  fmd  that  there  are  other  matters  in 
addition  to  unresolved  information 
requests  that  require  the  assistance  of  a 
prehearing  conference.  NYSE  Rule 
619(d)  provides  that  the  director  of 
arbitration  may  appoint  someone  to 
preside  over  the  prehearing  conference. 
The  prehearing  omferences  could  be 
held  either  in  person  or  by  telephone 
conference  call,  and  are  designed  to 
help  the  parties  to  reach  agreement  on 
such  matters  as  the  exdiange  of 
information,  exchange  or  production  of 
documents,  identification  of  witnesses, 
identification  and  exchange  of  hearing 
documents,  stipulations  of  fact, 
identification  and  briefing  of  contested 
issues,  and  any  other  matter  which  will 
expedite  the  arbitration  pr<x:eedings. 

When  a  prehearing  conference  is 
unable  to  resolve  any  of  these  issues. 
NYSE  Rule  B19|e)  provides  for  the 
director  of  arbitration  to  appoint  a  single 
arbitrator  to  decide  the  issues 
outstanding.  In  its  filing,  the  NYSE 
stated  that  the  rule  allo%vs  the  arbitrator 
to  issue  subpoenas,  direct  appearances 
of  witnesses,  direct  the  production  of 
documents  and  depositions,  and  set 
deadlines  and  issue  any  other  ruling 
which  will  expedite  the  hearing  and 
permit  any  party  to  develop  fully  its 
case.  The  AMEX  and  NASD  have 
amended  their  filings  to  provide  that  the 
single  arbitrator  appointed  to  decide 
prehearing  matters  would  be  a  public 
arbitrator  in  those  cases  where  public 
customers  have  requested  a  majority  of 
public  arbitrators  for  their  panel.  Staff  at 
the  NYSE  has  confirmed  that  it  will 
recommend  that  its  governing  board 
adopt  this  amendment  to  its  rules  this 
year. 

Other  amendments  to  the  prehearing 
provisions  require  parties  to  serve  on 
one  ahother  at  least  ten  days  prior  to  the 
first  hearing  copies  of  documents  in 
their  possession  that  they  intend  to 
present  at  the  hearing  and  identify 
witnesses  they  intend  to  present  at  the 
hearing.  Under  proposed  NYSE  Rule 
619(c).  arbitrators  may  exclude  from  the 
arbitration,  doctiments  not  exchanged  or 
witnesses  not  identified  at  that  time. 
The  provision  does  not  extend  to 
documents  or  witnesses  that  parties 
may  use  for  cross-examination  or 
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rebuttal.'"  In  addition,  the  SROs  are 
proposing  to  amend  their  rules  regarding 
subpoenas.  In  NYSE  Rule  619(0.  the 
NYSE  proposes  to  require  parties  to 
serve  copies  of  all  subpoenas  on  all 
parties." 

Public  Citizen.  PELA.  and  SIA. 
Shearson  and  Jeffrey  Bauer,  Esq. 
("Bauer")  "  commented  on  the 
proposed  amendments  to  the  prehearing 
provisions.  Public  Citizen  expressed 
support  for  the  proposals  but  stated  its 
view  that  the  proposals  do  not  go  far 
enough  to  provide  investors  with 
adequate  discovery.''  Public  Citizen 
and  PELA  commented  that  restrictive 
discovery  favors  the  industry  over 
investors  in  tight  of  their  view  that 
broker-dealers  are  more  likely  to  have 
documents  and  other  information 
necessary  to  prove  a  case  against  the 
firm,  and  the  fact  that  a  claimant  has  the 
burden  of  proof.'*  PELA  commented 
that  parties  should  have  a  right  to 
depositions.  Public  Citizen  suggested 
that  it  would  be  reasonable  for  parties 
to  be  able  to  have  one  or  two 
depositions  in  a  case.  In  effect,  Public 
Citizen  called  for  parties  to  have  access 
to  depositions  where  "necessary  to 
develop  [one's]  case,  and  [where  one] 
cannot  obtain  equivalent  information 
from  documents  alone  *  *  *" 

The  SIA  stated  that  it  does  not  object 
to  arbitrators  ordering  the  depositions  of 
non-party  witnesses  who  are  unable  to 
attend  the  hearing.  The  SIA  expressed 
concern  that  depositions  not  be  used  to 


'■>  The  NYSE  propoMt  lo  delete  the  provisions  of 
NYSE  Rule  036.  which  paralleled  this  provision  in 
certain  respects. 

"  The  AMEX  and  NASD  have  placed  the 
provisions  dealing  with  subpoenas  and  the  power  of 
arbitrators  to  direct  appearances  and  production  of 
documents  in  separate  rules  consistent  with  the 
Uniform  Code.  (AMEX  Rules  610  and  611.  and 
NASD  Section  33)  The  NYSE  proposal  incorporates 
these  provisions  into  its  discovery  rule.  There  is  no 
substantive  difference  between  the  proposals. 

"  See  letter  from  Jeffrey  Bauer.  Esq.  to  Howard 
Kramer.  Assistant  Director,  SEC.  dated  Febrtiary  10. 
1969.  Bauer  is  a  securities  and  commodities 
attorney. 

"  Public  Cititen  also  questioned  whether  the 
rules  on  discovery  apply  to  small  claims 
proceedmgs  (up  to  tlOXlOO)  administered  under 
simplified  procedures,  because  such  cases  may  be 
conducted  without  an  oral  hearing.  NYSE  Rule 
eoi(l).  AMEX  Rule  621(1)  and  NASD  Section  13(1) 
make  it  clear  that  unless  otherwise  provided,  the 
general  arbitration  rules  apply  to  all  cases,  under 
Ixith  the  simplified  and  regular  procedures,  and, 
accordingly,  the  discovery  rules  apply  to  the 
simplified  procedures,  without  regard  as  to  whether 
there  is  an  oral  hearing  or  simply  a  hearing  on  the 
papers. 

**  Bauer  expressed  the  concern  that  the  discovery 
provisions  (as  well  as  other  provisions  that  contain 
time  frames,  such  as  those  dealing  with  the 
submission  of  pleadings)  do  not  contain  specific 
sanctions  for  failure  to  meet  time  frames.  He 
commented  thai  arbitralor*  ought  to  have  the  ability 
to  assess  fines  or  costs  against  partiee  who  do  not 
meet  the  time  frames  in  the  rules. 


delay  the  proceedings,  but  stated  that 
the  proposed  rule  is  sufTiciently  flexible 
to  permit  arbitrators  to  order 
depositions  to  allow  parties  to  develop 
fully  their  cases."  Shearson  supported 
the  "strengthening  of  the  discovery 
process."  Shearson  stated  that  the 
proposed  rules  will  "further  enhance 
investor  confidence  in  the  system"  and 
do  not  "attempt  to  incorporate  excessive 
litigation  procedures  and  inordinate 
delays  into"  the  arbitration  process. 

The  Commission  believes  that  the 
SRO  discovery  rule  proposals  should 
increase  the  efficiency  of  arbitration 
proceedings  and  provide  substantially 
greater  protections  for  public 
participants.  Provisions  requiring  parties 
to  notify  one  another  of  subpoenas  and 
of  witness  and  document  lists  all  move 
away  from  surprise  at  the  hearings  and 
towards  the  goal  of  reaching  fair  and 
accurate  resolutions  of  disputes.  We 
believe  that  the  timetables  imposed  in 
these  rules  set  necessary  discipline  to 
preserve  the  speedy  nature  of 
arbitration,  properly  provide  impetus  for 
the  parties  to  make  initial  efforts  to 
work  out  discovery  disputes  and. 
accordingly,  are  in  the  public  interest. 

The  language  in  the  rule  providing  for 
the  ability  of  an  arbitrator  acting  as  a 
single  arbitrator  to  issue  any  "ruling 
which  will  expedite  the  arbitration 
proceeding  or  is  necessary  to  permit  any 
party  to  develop  fully  its  case" 
substantially  meets  the  concerns 
expressed  by  Public  Citizen  regarding 
the  ability  of  investors  to  obtain 


"  The  SIA  also  raises  a  question  concerning  the 
effect  of  the  inclusion  in  NYSE  Rule  619.  entitled 
GENERAL  PROVISION  GOVERNING  PRE- 
HEARING PROCEEDING,  of  the  provision  of  former 
NYSE  Rule  620  regarding  the  ability  of  arbitrators  to 
direct  the  appearance  of  persona  associated  with  a 
member  or  the  production  of  records  in  the 
possession  or  control  of  such  persons.  The  SLA 
exprssed  concern  that  the  repositioning  of  the  rule 
might  have  the  effect  of  granting  the  single 
arbitrator  assigned  to  resolve  prehearing  issues  the 
additional  ability  to  require  industry  personnel  to 
appear  before  the  single  arbitrator  prior  to  the 
hearing.  Arbitrators  have  that  authority  under  Iwth 
versions  of  the  rule. 

There  is  nothing  in  either  the  Uniform  Code  or  the 
NYSE's  rule  that  would  preclude  an  arbitrator  from 
ordering  the  appearance  of  an  employee  of  an  SRO 
memtwr  prior  to  the  initial  hearing  on  the  merits.  II 
is  appropriate  that  arbitrators  have  this  flexibility 
under  the  rules.  Both  the  AMEX  and  the  NASD 
retained  their  provisions  regarding  the  ability  of 
arbitrators  to  direct  appearances  of  persons  and 
documents  in  separate  rule*,  as  does  the  Uniform 
Code.  In  the  Commission's  view,  neither  placement 
affects  the  meaning  of  the  provision,  and  the 
language  of  the  Iwlance  of  the  prehearing  provisons 
makes  it  clear  that  an  arbitrator  acting  as  a  single 
arbitrator  under  the  rule  may  direct  appearances  of 
witnesses  and  the  production  of  documents. 
Likewise,  the  NYSE's  placement  of  this  provision 
does  not  restrict  the  ability  of  the  full  arbitration 
panel  to  order  the  appearance  of  witnesses  or 
production  of  documents  at  the  hearing, 
notwithstanding  the  caption  for  the  rule. 


depositions.  The  NYSE's  explicit 
recognition  that  this  provision  includes 
the  ability  of  arbitrators  to  order 
depositions,  the  new  training  manual 
developed  by  SICA.  and  the  comment  of 
the  SIA  that  the  rule  as  now  drafted 
permits  the  arbitrators  the  discretion  to 
order  a  deposition  where  a  party  can 
demonstrate  to  the  arbitrators  that  a 
deposition  is  necessary  to  develop  a 
case  all  support  this  view." 

The  concern  over  excessive  use  of 
depositions  is  not  frivolous.  This 
concern  should  not  be  permitted, 
however,  to  avoid  the  proper  use  of 
depositions.  The  Commission's  approval 
of  this  portion  of  the  discovery  rule  is 
based  on  our  clear  understanding  that 
depositions  will  now  be  available  as  a 
matter  of  routine  to  parties  in 
appropriate  cases.  This  rule  grants 
parties  access  to  depositions  to  preserve 
the  testimony  of  ill  or  dying  witnesses. 
or  of  persons  who  are  unable  or 
unwilling  to  travel  long  distances  for  a 
hearing,  as  well  as  to  expedite  large  or 
complex  cases,  and  in  other  situations 
deemed  appropriate  by  the  arbitr^ors. 
These  rules  make  an  appropriate  choice 
in  our  view,  by  leaving  to  the 
arbitrators'  judgment  the  need  for 
depositions  and  other  discovery.  SICA 
and  the  individual  SROs  can  evaluate 
the  implementation  of  these  rules,  and  to 
the  extent  necessary,  expand  discovery 
available  as  of  right  or  impose  sanctions 
for  the  failure  to  comply  with  time 
frames  established  under  the  new 
procedures.  In  that  connection,  we 
expect  the  SROs  to  monitor  the  use  of 
depositions  in  arbitrations  administered 
under  their  auspices,  and  to  track 
arbitrators'  action  on  requests  for 
depositions. 

The  Commission  believes  that  the  rule 
proposals  promote  the  purposes  of  the 
Act  in  aiding  investors  to  discover  the 
documents  and  other  information  they 
need  to  prove  their  cases.  If  experience 


**  There  are  differences  in  the  text  of  the  NASD 
rule  concerning  the  ability  of  a  single  arbitrator  lo 
issue  orders  l>efore  a  hearing  from  the  text  of  the 
NYSE  and  AMEX  rules.  The  NASD  has  not  yel 
amended  its  rule  to  include  the  language  "or  is 
necessary  to  permit  any  party  lo  develop  fiilly  its 
case."  In  a  letter  from  Frank  |.  Wilson.  Executive 
Vice  President  and  General  Counsel,  NASD,  to 
Catherine  McGuire.  Special  Assistant  lo  the 
Director.  SEC  dated  April  18, 1969.  the  NASD  stated 
that  before  it  can  conform  its  rule  lo  the  NYSE  and 
AMEX  rules,  this  language  must  be  considered  and 
approved  by  the  NASD  National  Arbitration 
.  Committee  and  Board  of  Governors.  In  the  interim, 
there  should  be  no  negative  inference  from  this 
omission  in  the  NASO's  rule.  In  a  letter  from  Prank 
|.  Wilson  lo  Catherine  McGuire.  Special  Assistani 
lo  the  Director.  SEC  dated  April  19, 1969.  the  NASD 
acknowledged  that  arbitrators  have  authority  under 
various  statutes  to  exercise  the  discretion  to  order 
depositions  of  persons  who  are  unable  or  unwilling 
to  attend  hearings. 
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with  these  rules  suggests  that  arbitrators 
need  additional  authority  to  manage 
these  proceedings,  we  are  conBdent  that 
SICA  and  the  SROs  will  move  to  adopt 
them. 

G.  Preservation  of  a  Record 

NYSE  Rule  623  would  codify  a 
requirement  that  a  verbatim  record  by 
stenographic  reporter  or  tape  recording 
be  maintained.'^  The  rule  further 
provides  that  if  a  party  to  a  proceeding 
elects  to  have  the  record  transcribed, 
the  cost  of  such  transcription  shall  be 
borne  by  that  party  unless  the 
arbitrator(s)  direct  otherwise.  If  a  record 
is  transcribed  at  the  request  of  a  party, 
the  rule  requires  that  a  copy  shall  be 
provided  to  the  arbitrators. 

In  its  September  10. 1987  letter,  the 
Commission  requested  that  SRO 
arbitration  departments  amend  their 
rules  to  assure  that  records  of 
arbitration  proceedings  are  made  and 
preserved.  These  records  are  necessary 
for  courts  to  use  in  conjunction  with  any 
review  of  the  proceedings  they  may 
make.  The  September  letter  suggested 
that  records  be  made  either  with  hi^ 
quality  tape  recordings,  or  by  engaging  a 
court  reporter  to  record  testimony, 
which  can  later  be  transcribed  on 
request  The  Commission  believes  that 
the  SRO  proposals  would  assure  the 
preservation  of  a  record  of  each 
arbitration  proceeding  and  therefore 
facilitate  an  appropriate  court  review. 

H.  Content  and  Public  Availability  of 
Arbitration  Awards 

The  SROs'  proposed  rule  for 
arbitration  awards  expands  both  the 
content  and  public  availability  of 
arbitration  awards.  Proposed  NYSE  Rule 
627  provides  that  awards  shall  contain 
the  names  of  the  parties,  a  summary  of 
the  issues  in  controversy,  the  damages 
and/or  other  relief  requested,  the 
damages  and/or  other  relief  awarded,  a 
statement  of  any  other  issues  resolved, 
the  names  of  the  arbitrators  and  the 
signatures  of  the  arbitrators  concurring 
in  the  award."  The  awards,  including 
any  written  opinion  voluntarily 
prepared  by  the  arbitrators,  are  to  be 
made  public,  except  that  the  names  of 
customer  parties  to  the  arbitration  will 
be  excluded  if  the  customer  parties 
request  in  writing  that  their  names  not 
be  included  on  the  public  version  of  the 
award." 


The  Commission  requested  such  a  rule 
in  its  September  1987  letter.  Prior  to  the 
proposals  made  in  this  filing,  the  only 
information  available  to  the  public 
regarding  SRO  arbitration  cases  was  the 
percentage  of  investors  that  received 
some  portion  of  the  amount  they 
claimed  against  their  broker-dealer.  No 
data  has  been  available  with  respect  to 
particular  arbitrators'  awards.  The 
proposal  developed  by  SICA  affords 
substantially  more  public  access  to  the 
results  of  this  process  of  dispute 
resolution. 

Six  of  the  commenters,  Public  Citizen, 
PELA,  the  SIA,  Shearson.  Richard 
Ryder,  Esq.  ("Ryder")  *»  and  Bauer, 
commented  on  the  proposals  for 
arbitration  awards.  Public  Citizen  and 
PELA  called  for  the  awards  to  include 
written  decisions  that  include  the 
arbitrators'  reasons  for  their  awards. 
Public  Citizen  commented  that  the 
verbatim  records  of  the  hearings  are 
insufficient  for  a  court  to  apply  the 
"manifest  disregard"  standard  * '  in  the 
review  of  an  arbitration  award,  and  that 
a  court  must  know  arbitrators'  reason  in 
order  to  apply  the  standard.  In  this 
respect.  Public  Citizen  expressed  its 
preference  for  the  traditional,  judicial 
adherence  to  precedent  over  the  more 
ad  hoc  factual  determinations  it  stated 
were  contemplated  in  these  arbitration 
proposals.  Public  Citizen  also 
commented  that  reservations  expressed 
by  SICA  in  its  response  ♦*  to  the 
Commission's  September  10, 1987  letter 
with  respect  to  the  ability  of  arbitrators 
to  capture  in  an  opinion  the  consensus 
process  of  arbitrators,  were  strained, 
and  in  its  opinion  were  directed  at 
concerns  that  flaws  in  the 
decisionmaking  process  would  be 
exposed  to  challenge  in  the  courts  if 
arbitrators'  rationales  were  known. 

PELA  stated  that  legal  issues  are  often 
dispositive  in  employment  cases 
between  broker-dealers  and  registered 
representatives,  and  that  these  issues 
differ  from  state  to  state.  Therefore, 
PELA  commented,  written  opinions 
would  be  necessary  in  order  to  make 


"  AMEX  Rule  614  and  NASD  Section  37. 

*•  AMEX  Rule  616  and  NASD  Section  41. 

"  In  the  NASD's  version  of  the  award  rule. 
Section  41  of  its  Code  of  Arbitration  procedure, 
investors  do  not  have  the  option  of  excluding  their 
names  from  the  public  version  of  the  award.  In 
addition,  the  NASD's  proposal  would  exclude  the 
arbitrators'  names  from  the  public  version  of  the 


awards.  Instead,  the  NASD  proposes  lo  make 
available  upon  request  lo  parties  in  a  particular 
arbitration  matter,  full  copies  of  all  awards 
rendered  by  the  arbitrators  chosen  to  decide  their 
case.  The  NASD  proposal  also  requires  parties  lo 
request  the  proposed  arbitrators'  previous  awards 
within  three  days  of  having  t>een  notified  of  the 
persons  lo  serve  on  the  panel. 

*"  See  letter  from  Richard  Ryder.  Esq.  lo  lonathan 
G.  Katz.  Secretary.  SEC.  dated  February  14. 1969. 
Ryder  is  the  publisher  of  a  newsletter  on  securities 
and  commodities  arbitration. 

* '  See.  Merrill  Lynch.  Pierce.  Feiiner  f^  Smith  v. 
Bobker.  806  F.2d  930  (2d  Cir.  1967). 

*•  See  letter  from  the  Securities  Industry 
Conference  on  Arbitration  lo  Richard  C.  Kptrhum. 
Director.  Division  of  Market  Regulation.  SEC.  dated 
December  14. 1987. 


decisions  about  whether  to  appeal 
arbitral  awards.*' 

After  careful  consideration  of  whether 
awards  ought  to  include  reasons  for 
arbitrators'  awards,  as  is  advocated  by 
Public  Citizen  and  PELA  in  their 
comment  letters,  we  have  concluded 
that  it  would  not  be  appropriate  at  this 
time  to  require  the  inclusion  of  written 
opinions  in  awards. 

This  rule  change  already  represents  a 
significant  movement  in  the  explication 
of  the  arbitral  process.  We  believe  that 
it  would  be  in  the  public  interest  to 
allow  the  SROs  and  parties  a  period  of 
time  to  adjust  to  this  rule,  and  to  await 
any  independent  development  on  the 
part  of  the  arbitrators  themselves  to 
develop  written  opinions.  In  the  labor 
area,  arbitrators  have  voluntarily 
developed  a  practice  of  writing  opinions 
in  order  to  help  themselves  understand 
developments  in  the  labor  arena.**  The 
opinions  were  not  mandated  and  were 
not  developed  to  enable  courts  to 
review  arbitral  decisions.** 

We  also  believe  that  there  is  merit  in 
the  arguments  proffered  by  SICA  with 
respect  to  the  process  of  consensus  thai 
often  may  precede  the  reaching  of  a 
decision.  Arbitrators  may  ultimately 
reach  agreement  on  an  award,  a  dollar 
amount,  without  ever  reaching 
agreement  on  the  reasons  for  the  award. 
Finally,  the  Commission  is  concerned 
that  imposing  a  mandatory  requirement 


*'  PELA  also  commented  Ihul  arbitrdl;oii  prim-Is 
may  ha\'e  no  lawyers  or  only  defense  Uha  crs  and 
that  "|i)n  many  cases,  arbitration  counsel  lactuallv 
an  employee  of  the  NASD)  told  the  arbitrdlors  whril 
the  law  is.  This  is  unacceptable  and  fundami-ntHll\ 
unfdir."  Tht  letter  further  commented  thai  legal 
advice  by  SRO  staff,  including  training  mulenuls 
should  be  on  the  record.  It  stated  "|l|iligiints  simply 
have  the  right  lo  know  what  the  arbitrators  are  told 
by  outsiders  alxiut  the  law  that  is  to  be  applied." 
Although  this  comment  does  not  direrllv  address 
any  of  the  rule  proposals  l>efore  the  Cominissioa 
the  conduct  descnt>ed  by  PELA.  if  it  artuHlly  (Kxurs. 
would  t>e  unfair,  and  unacceptable  in  SRO 
arbitration.  The  SROs  have  assured  the  Coirmission 
that  SRO  staff  is  not  permitted  to  advise  abnlrdlors 
on  the  law.  Further,  all  training  matenals  .it- 
available  lo  the  public. 

**  See.  e.g..  Jennings  and  Martin.  The  Role  of  Prior 
Arbitration  Awards  in  Arbitral  Decisions,  l^bor 
Law  loumal  (Februarj- 1978). 

*'■  Even  if  awards  contained  errors  of  law.  it  is 
important  to  recall  that  under  applicable  law.  a 
.mistake  of  law  is  not  currently  grounds  fur  vdcalinjt 
an  arbitration  award. 

The  error  must  have  been  obvious  and  capable  of 
being  readily  and  instantly  perceived  by  the 
average  person  qualified  to  sene  as  an  arbitrator. 
Moreover,  the  term  "disregard"  implies  that  the 
arbitrator  appreciates  the  existence  of  a  clearly 
governing  legal  principal  but  decides  lo  pay  no 
attention  to  it. 

Bobker.  at  933.  The  data  already  included  in  the 
awards  under  this  proposal  together  with  the 
pleadings  and  the  verbatim  record  of  the  ciisi'  uuRhi 
to  he  sufncienl  in  making  determinations  under  llie 
current  manifest  disregard  standard. 
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for  written  opinions  at  this  time  could 
slow  down  the  arbitration  process  and 
discourage  many  persons  from 
participating  as  arbitrators.  At  present, 
we  do  not  believe  that  the  benefit 
obtained  from  requiring  written 
decisions  outweighs  these  concerns.** 

The  SIA,  Ryder  and  Bauer  expressed 
different  concerns  with  respect  to  the 
SRO's  proposals  regarding  awards  and 
stated  that  various  portions  of  the 
proposal  are  problematic,  and  may  not 
be  of  much  use  to  prospective  parties. 
The  SIA  stated  Uiat  it  believes  that 
knowledge  of  past  awards  may  not  be 
helpful  to  the  parties  in  their  evaluations 
either  of  particular  cases  or  arbitrators. 
Because  the  arbitral  awards  are 
typically  the  product  of  a  consensus  of 
the  views  of  arbitrators,  the  SIA  argues 
that  It  is  unlikely  that  an  award  for 
which  an  arbitrator  voted  would 
necessarily  reflect  the  specific  views  of 
that  arbitrator,  but  rather  only  the 
product  of  compromise  between  the 
members  of  the  panel  The  SIA  further 
commented  that  these  awards  would  be 
unlikely  to  be  accurate  indications  of 
the  voting  records  of  arbitratora  because 
cases  tend  to  be  fact  intensive,  and 
therefore  each  case  unique.  The  SIA 
also  expressed  some  concern  over  the 
summaries  to  be  prepared  of  each  case. 
It  stated  that  summaries  are  likely  to  be 
subjective  and  would  vary  among  the 
SROs.  The  SIA  stated  its  opinion  that 
SRO  staffs  would  be  likely  to  draft 
these,  which  could  result  in 
characterizations  with  which  parties 
would  not  concur.  The  SIA  suggested 
that  claimants  be  required  to  supply  the 
summaries.  Shearson,  in  contrast,  stated 
that  the  rules  regarding  the  contents  and 
public  availability  of  arbitration  awards 
will  further  enhance  investor  confidence 
in  arbitration  without  excessively 
burdening  the  process. 

Making  awards  publicly  available  is 
in  our  view  very  significant  to  promoting 
investor  confidence  in  the  arbitration 
system.  Clearly,  awards  rendered  by 
arbitrators  in  prior  cases  will  not  predict 
the  vote  or  outcome  of  future  cases.  The 
awards  will,  however,  provide  greater 
public  understanding  of  the  arbitration 
process.*^  Moreover,  while  the 


**  We  ((so  anticipate,  however,  that  SICA  will 
aoon  renew  Iti  consideration  of  istuet  important  to 
the  lucceflsfiil  administratiofi  of  large  and  complex 
case*  It  may  be  appropriate  to  provide  for  written 
opmiona  for  such  case*. 

*'  We  also  disagree  with  the  SIA's  assumption 
thai  these  summaries  wilt  hkely  be  prepared  by 
SRO  staff  and  will  become  subject  lo  criticism  by 
the  parlies.  Our  understanding  is  that  swards  will 
be  Ihc  responsibility  of  the  arbilralors.  and  that  they 
will  represent  the  arbitrators'  tii>derstand<ng  of  the 
issue*  In  controversy  If  draft  awards  are  prepared 
tiy  SaO  staff,  they  are  under  the  supervision  of  the 


Commission  cannot  evaluate  the 
strategic  value  of  information  regarding 
past  awards  in  which  a  particular 
arbitrator  participated,  we  note  that 
some  of  this  historic  information  has 
been  compiled  by  individual  industry 
participants  for  their  own  cases. 
Investors,  who  are  typically  one  time 
users  of  the  arbitration  system,  do  not 
have  access  to  any  such  information. 
The  Commission  believes  that  it  is 
preferable  for  information  on  past 
arbitrations  to  be  equally  available  to 
all  parties. 

Ryder  commented  that  arbitraton* 
names  should  not  be  available  to  the 
public.  He  stated  that  because  the 
arbitratora  are  not  professional 
arbitrators,  but  rather  volunteers,  they 
should  not  be  exposed  to  public 
criticism  for  unpopular  awards,  such  as, 
for  example,  a  case  where  an  industry 
arbitrator  voted  for  punitive  damages  to 
be  awarded  against  a  broker-dealer  or 
its  employees.  He  also  stated  that 
publication  of  arbitraton  names  would 
be  likely  to  encourage  the  media  to 
contact  arbitraton  to  discuss  a 
particular  case,  in  confUct  ¥vith  the 
general  practice  of  arbitratora  not  to 
discuss  cases  on  which  they  have 
served,  and  without  the  protection  of 
arbitratora'  immunity.  This  he  beUeves 
would  expose  arbitratora  to  criticism 
and  discourage  thnn  frtHn  serving.  He 
further  argues  that  this  is  weighed 
against  limited  insight  to  be  gained  from 
the  review  of  the  one  or  two  arbitral 
awards  typically  rendered  per  year  by 
an  arbitrator,  which  may  not  be  a 
probative  sample.  He  commented  that  at 
a  minimum,  the  Commission  should 
approve  only  the  NASD  approach  to 
awards,  which  would  disclose 
arbitratora'  names  only  to  parties  in 
specific  cases. 

The  Commission  believes  that  Ryder 
overemphasizes  the  pressure  that  may 
be  brought  to  bear  upon  arbitratora 
whose  names  are  made  public,  either  by 
the  press  who  seek  to  discuss  an  award 
or  by  membere  of  the  community  with 
respect  to  unpopular  awards.  We  expect 
that  arbitrators  are  sufficiently 
competent  and  resolved  to  abide  by 
their  obligations  not  to  discuss  cases. 
Individual  SROs  have  submitted 
different  proposals  regarding  how 
widely  they  will  disclose  the  names  of 
arbitratora  for  particular  cases.  Both 
choices  appear  reasoned  with  proper 
consideration  for  the  needs  of  the 
parties,  the  public  and  the  arbitrators. 
As  the  SROs  gain  experience  with  these 
new  procedures,  one  veraion  or  the 


arbitrator*  and  subiect  to  arbitratora'  review  and 
approval. 


other  may  develop  as  clearly  preferable. 
We  see  no  reason  to  disturb  the 
discretion  of  the  SROs  on  this  point. 

Ryder  also  questions  the  fairness 
under  the  rule  proposals  of  the  NYSE 
and  AMEX  of  requiring  the  public 
disclosure  of  industry  parties  to  an 
arbitration,  but  not  of  the  investore' 
names.  Resolution  of  disputes  between 
investore  and  broker-dealera  has  a 
public  as  well  as  private  purpose.  It  is 
important  for  the  public  to  be  aware  of 
the  number  and  nature  of  allegations 
against  broker-dealera  re^tered  with 
the  Commission  and  their  employees.  To 
the  extent  that  individual  investora 
choose  to  keep  proceedings  regarding 
their  private  finances  shielded  from 
public  secnitiny.  then  the  traditional 
notions  of  privacy  in  arbitration  are  not 
inappropriate,  and  should  be  preserved. 
The  potential  embarrassment  to 
securities  employees  as  a  result  of 
claims  in  arbitration  proceedings  of 
misconduct  or  error,  however,  is 
subservient  to  the  public's  need  to  know 
about  these  cases. 

Ryder  also  suggests  that  the  awards 
contain  more  information  relating  to  the 
date  of  the  arbitration  filing;  the  city  in 
which  the  hearings  took  place;  the 
number  and  date  of  the  hearings;  the 
names  of  the  attorneys  who  r^wesented 
the  parties,  if  any;  the  primary  product 
or  investment  vdiide  involved  in  the 
dispute;  and  the  date  the  award  was 
rendered.  He  stated  that  this 
information  would  be  relatively  simple 
to  include  and  would  better  p>ermit 
vendora  of  the  information  in  arbitration 
awards  to  analyze  the  efficacy  and 
speed  of  arbitral  awards.  He  also 
suggests  that  the  resulting  data  would 
be  useful  for  case  settlement,  brokerage 
house  compliance  efforts,  and  regulatory 
overaigbt 

In  response  to  these  suiggestions  the 
SROs  have  amended  their  filings  to 
include  data  he  suggested,  including  the 
dates  the  claim  was  filed  and  the  award 
rendered,  the  number  and  dates  of 
hearing  sessions  and  the  location  of  the 
hearing(s).  The  type  of  investment 
vehicle  involved  is  Kkely  to  be  included 
already  in  the  summary  of  the  issues  in 
controverey.  The  SROs  have  determined 
not  to  include  at  this  time  the  names  of 
the  parties'  counsel  in  the  awards.  The 
Commission  does  not  believe  that  the 
disclosure  of  the  parties'  counsels' 
names  would  provide  significant  benefit 
to  peraons  in  the  arbitration  process. 
Accordingly,  we  believe  that  the  SRO 
proposals  in  their  amended  form  are 
consistent  with  the  Act. 
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/.  Arbitration  Fees 

The  SROS  have  also  clarified  through 
these  rule  filings  the  potential  fees  to 
parties  of  purauing  a  case  through  SRO 
arbitration.  The  arbitration  fee 
proposals  represent  significant  increases 
in  the  fees  that  may  be  assessed  by  the 
arbitratora  for  particular  cases. 

The  definition  of  a  "hearing  session" 
has  been  clarified  in  the  proposal.  A 
hearing  session  under  proposed  NYSE 
Rule  e29(b)  **  would  be  a  meeting 
between  the  parties  and  arbitratora  that 
lasts  less  than  four  houra.  For  the 
AMEX,  which  previously  considered  a 
hearing  session  to  be  a  fiill  day  of 
hearings,  the  proposal  increases  the  fees 
that  may  be  assessed  against  a  party. 
The  NASD  changed  its  practice  with 
resfiect  to  the  assessment  of  fees,  from  a 
full  day  to  a  half  day,  in  June  of  1987 
resulting  in  a  similar  fee  increase.  This 
filing  fiilfiUs  the  NASD's  obligation 
purauant  to  Section  19(b)  and  Rule  19b-4 
to  file  a  rule  change  with  the 
Commission  in  li^t  of  its  change  in 
policy. 

Proposed  NYSE  Rule  62g(d)  also 
would  raise  to  $200  fiom  $100  the 
minimum  deposit  for  cases  where  no 
money  damages  are  claimed.  Proposed 
NYSE  Rule  e29(h)  and  AMEX  Rule 
620(h)  set  a  fee  for  prehearing  sessions 
with  an  arbitrator  of  seventy-five 
percent  of  hearing  session  fees.** 
Further,  proposed  NYSE  Rule  629(a)  of 
the  filing  proposes  that  all  parties  who 
file  claims,  such  as  counterclaims,  cross- 
claims  and  third  party  claims,  now 
should  be  required  to  pay  deposits. 
Under  the  existing  rules,  deposits  are 
required  only  of  original  claimants.  This 
significantly  increases  the  potential  fees 
that  may  be  recovered  by  the  SROs  and 
assessed  against  a  party  since 
arbitratora  may  assess  costs  against  a 
single  party. 

Proposed  NYSE  Rule  629(c)  also 
clarifies  that  arbitrators  may  assess  the 
costs  of  conducting  a  hearing  against  the 
parties  as  they  deem  appropriate.  These 
costs  include  not  only  the  fees  for  each 
session,  but  all  other  costs  of  conducting 
the  hearing  contemplated  under  the 
rules,  such  as  the  costs  of  transcribing  a 
record,  or  producing  witnesses  or 
documents,  and  any  other  cost 
contemplated  by  the  agreement  between 
the  parties  or  permitted  by  applicable 
law. 

Two  commentera.  PELA  and  the  SIA, 
wrote  regarding  the  appropriateness  of 
the  fee  increases  in  the  proposals.  PELA, 


without  being  specific,  stated  that  the 
fees  increases  are  an  unfair  barrier  to 
dispute  resolution.  The  SIA  commented 
that  the  fees  probably  are  appropriate, 
in  light  of  the  facts  both  that  the  SROs 
continue  to  subsidize  the  forum  to  a 
substantial  extent  and  that  the  fees  are, 
in  its  view,  lower  than  for  other 
arbitration  forums. 

The  Commission  believes  that  these 
arbitration  fee  increases  are  justified  on 
the  basis  of  the  rule's  deference  to  the 
ability  of  the  arbitratora  to  allocate  fees 
and  forum  costs  fairly  among  the 
parties.  None  of  these  fees  are 
automatically  imposed  on  either  party. 
The  SROs  also  have  advised  the 
Commission  that  the  fees  collected  in 
recent  yeara  are  a  relatively  small 
portion  of  the  cost  of  administering  their 
programs. '•• 

We  intend  to  monitor  the  future 
administration  of  this  rule  closely.  Costs 
to  investore  for  SRO  arbitration 
historically  have  been  low,  and  must 
remain  so.  The  application  of  these  fees 
should  not  be  permitted  to  operate  in  a 
manner  that  weighs  too  heavily  on 
individual  parties  or  serves  as  a 
disincentive  to  pursuing  the  redress  of 
investora'  grievances  against  broker- 
dealera  or  their  associated  persons. 

We  conclude  that  in  light  of  the  costs 
of  administering  the  arbitration 
programs  and  the  need  for  continued 
SRO  subsidies,  and  the  role  of  the 
arbitratora  in  allocating  fees  in  each 
case,  the  fee  increases  appear  to  be 
reasonable  and  the  procedure  for 
allocating  them  provide  for  an  equitable 
allocation  consistent  with  Sections 
6(b)(4)  and  15A(b)(5). 

/.  Predispute  Arbitration  Clauses 

The  SROs,  through  the  auspices  of 
SICA,  developed  two  rule  changes 
designed  to  improve  disclosure  to 
customers  in  account  opening 


*•  AMEX  Rule  620  and  NASD  Section  43. 

**  The  fee  for  prehearing  sessions  with  an 
arbitrator  under  NASD  Section  43  is  the  same  as  the 
fee  for  bearing  sessions. 


*o  For  example,  the  NYSE  has  advised  us  that  its 
costs  for  administering  its  arbitration  program, 
excluding  rent  allocation,  for  the  years  1987  and 
198S  were  $1,967,000  and  $2.e83.00a  respectively  It 
recovered  $790,000  in  1987  and  $1,264,000  in  1988 
through  the  arbitrators'  assessment  of  fees.  The 
NASD  reported  that  its  costs  for  fiscal  year  1966- 
1987  were  $4,966,072  and  for  fiscal  year  1987-1988 
were  $7.086344.  while  it  recovered  in  fees  $402,543 
in  fiscal  year  1988-1987  and  $1,342,414  in  fiscal  year 
1967-1968.  The  AMEX  reported  that  its  cost*, 
excluding  rent  allocation,  for  1967  and  1988  were 
$183^00  and  $187,loa  respectively,  while  it 
recovered  in  fee*  $46,760  in  1967  and  S4S.360  in  1968. 


agreements.'*  and  to  restrict  the  content 
of  the  arbitration  clauses.'* 

The  proposals  would  require  broker- 
dealers  that  employ  predispute 
arbitration  clauses  to  place  immediately 
before  the  clause  introductory  language 
that  would  inform  customera  that  they 
are  waiving  their  right  to  seek  remedies 
in  court,  that  arbitration  is  final,  that 
discovery  is  generally  more  limited  than 
in  court  proceedings,  that  the  award  is 
not  required  to  contain  factual  findings 
and  legal  reasoning,  and  that  the 
arbitration  panel  typically  will  include  a 
minority  of  arbitrators  associated  with 
the  securities  industry. 

The  proposal  requires  that  the 
disclosure  language  be  highlighted  four 
ways.  First,  large  or  otherwise 
distinguishable  type  must  be  used. 
Second,  the  disclosure  language  must  be 
set  out  in  outline  form  so  as  to  be 
noticeable  to  readere,  Third,  a 
statement,  also  highlighted,  that 
provides  that  the  agreement  contains  a 
predispute  arbitration  clause,  and  where 
that  clause  is  located  in  the  contract, 
must  be  inserted  into  the  agreement 
immediately  preceding  the  signature 
line.  Fourth,  a  copy  of  the  agreement 
containing  a  predispute  arbitration 
clause  must  be  given  to  the  customer, 
who  is  to  acknowledge  receipt  of  the 
agreement  either  in  the  agreement  itself 
or  in  a  separate  document^' 


"  On  July  S  1988.  the  Commisalan  sent  to  al 
SROs  that  administer  arbitration  piuaiiiMi  a  latter 
requesting  thai  they  examine  issues  sarrwndtng 
their  members'  use  of  predispute  arbitration 
clauses.  The  letter  followed  a  study  by  the 
Commission  staff  of  65  broker  .dealer  firms  that 
account  for  approximately  90%  of  all  customer 
trading  accounts  in  the  United  Slates.  Nmety-six 
percent  of  the  margin  accounts.  95'*  of  the  options 
accounts  and  JSfi  of  the  cash  accounts  al  those 
firms  al  the  time  of  the  study  were  subiecl  lo 
predispute  arbitration  clauses.  Al  least  five  of  the 
nation's  largest  broker-dealers,  with  offices  around 
the  country,  currently  do  not  require  the  signing  of 
account  agreements  for  individual  cash  accounts 
that  do  not  otherwise  require  documentation  in 
connection  with  other  services  provided  in  the 
account  such  as  individual  retirement  accounts  or 
trustee  controlled  accounts.  For  example.  Merrill 
Lynch.  PaineWcbber.  A.G  Edwards.  Dean  Witter, 
and  Kidder  Peahody  do  not  require  an  indt\-idual  to 
sign  on  account  agreement  for  such  cash  accounts. 

»»  NYSE  Rule  637.  AMEX  Rule  427  and  Article  lU. 
Section  21  of  the  .NASD's  Rules  of  Fair  Practice. 

»'  The  version  of  the  rule  as  developed  by  SICA 
includes  a  provision  that  requires  that  customer* 
initial  the  statement  advising  investors  thai  the 
contract  contains  an  arbitration  clause  In 
comments  received  by  SROs  from  their  member* 
before  these  filings  were  submitted  lo  the 
Commission.  SRO  members  argued  against  the 
initialling  requirement  slating  that  the  initialling 
proposal  would  create  operational  difficulties 
(where  investors  had  not  initialled)  without 
providing  any  corresponding  additional  investor 
protection.  These  firms  also  expressed  concern  over 
the  legal  significance  of  the  initialling  provision. 
None  of  the  SROs  has  included  the  initialling 
provision  in  its  submission  lo  the  Comnussion. 
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The  proposal  also  prohibit*  SRO 
members  from  having  agreements  with 
customers  that  limit  or  contradict  the 
rules  of  any  SRO  or  limit  the  ability  of  a 
party  to  file  any  claim  in  arbitration  or 
limit  the  ability  of  the  arbitrators  to 
make  any  award. 

Four  commentators.  Public  Citizen, 
PELA,  the  SIA  and  Shearson. 
commented  on  the  provisions  relating  to 
the  use  of  predispute  arbitration  clauses. 
Public  Citizen  welcomed  the 
improvement  to  the  system  for  notifying 
investors  about  the  existence  and  effect 
of  arbitration  clauses,  but  stated  that  the 
proposed  rules  are  inadequate  for  the 
protection  of  investors.  Public  Citizen's 
preferred  result  would  be  a  rule  flatly 
prohibiting  broker-dealers  from  limiting 
or  conditioning  access  to  brokerage 
services  on  the  signing  of  a  predispute 
arbitration  agreement.^*  Accordingly, 
Public  Citizen  comments  that,  at  a 
minimum,  investors  should  receive 
notice  when  presented  with  a  predispute 
arbitration  clause  that  they  are  receiving 
nothing  in  return  for  signing  the 
arbitration  agreement.  Public  Citizen 
reasons  that  as  public  customers 
already  have  the  right  under  SRO  rules 
to  demand  that  their  broker-dealers  and 
registered  representatives  arbitrate  any 
dispute  that  may  arise,  the  arbitration 
clause  creates  obligations  only  for  the 
customers.  Consequently.  Public  Citizen 
states  that  SICA's  initialling  provision  ** 
should  be  adopted  by  the  SROs  in  order 
to  assure  "that  [public  customers]  at 
least  [are]  aware  of  the  fact  that  they 
are  agreeing  to  such  a  one-sided 
arrangement,  and  expressly  signal  their 
approval  of  it."  Public  Citizen  also  adds 
that  consideration,  in  the  form  of 
discounted  commission  rates,  should 
accompany  any  agreement  to  arbitrate. 

Both  the  SIA  and  Shearson  endorsed 
the  concept  of  disclosure  regarding  the 
arbitration  clauses  contained  in  the 
proposals.  The  SIA  commented  that  a 
disclosure  approach  is  appropriate  with 
respect  to  the  clauses,  while  additional 
choice  would  presume  that  there  was 
something  wrong  with  arbitration, 
counter  to  the  Federal  Arbitration  AcL*« 


**  KLA  alM/^atled  for  •  prohibition  of 
nundatory  aAitratton.  its  letter  it  principally 
direclad  at  brafcer-dcalar/employee  case*  and  thus 
addreaaes  imm»  dilTerent  than  those  being 
considefed  by  tlie  Conmisaiun  in  these  proposals. 
PELA  contiden  the  amendments  represented  in 
these  filing  without  greater  employee/investor 
choice,  and  without  procedures  more  like  the  courts. 
10  be  merely  cosmetic. 

••  See  footnote  53. 

**  Public  Qtizen  also  commented  that  the  SROs 
should  submit  a  rule  establishing  procedures  for 
class  action  litigation  and  joinder  provisions.  Public 
Qtizen  suggests  that  such  procedures  would  pennil 
parties  to  resolve  collectively  "repeated  pariema  of 
statutory  violations  that  simply  are  not  worth 


The  disclosure  provisions  set  out  in 
the  new  rule  address  many  of  the 
concerns  regarding  customer  notice  and 
choice  that  have  been  considered  over 
recent  years  in  open  Commission 
meetings,  the  courts,  and  in  hearings 
before  the  House  Subcommittee  on 
Telecommunications  and  Finance  of  the 
Committee  on  Energy  and  Commerce. 
All  new  arbitration  agreements  will  be 
required  to  contain  clear  and  highlighted 
disclosures  alerting  investors  to  the 
meaning  of  the  arbitration  contracts 
they  are  signing.  This,  in  turn,  we 
anticipate  should  promote  more 
knowledgeable  acquiescence  or 
rejection  by  customers  of  arbitration 
provisions.  The  combined  effect  of  the 
newly  mandated  disclosures  and  the 
notice  immediately  prior  to  the  signature 
line,  advising  investors  of  the  existence 
and  location  of  the  arbitration  clause, 
will  sufficiently  focus  any  reader  of  the 
customer  agreement  to  the  arbitration 
provisions. 

In  that  connection,  we  are  unable  to 
conclude  that  the  marginal  benefits  to 
investors  of  mandating  that  there  be  a 
separate  initialling  of  the  provision 
pointing  to  the  existence  of  the 
arbitration  clause,  on  top  of  the  multiple 
disclosures  already  being  mandated 
warrant  overruling  SRO  judgment  as  to 
the  costs  and  operational  burdens  on 
members  of  such  a  requirement 

The  Commission  believes  that  the 
new  provision  in  the  rule  prohibiting 
Hrms  from  including  in  their  agreements 
any  condition  which  limits  or 
contradicts  the  rule  of  any  SRO  "  or 


individual  investors  time  and  resources  to  pursue." 
tai  testiBony  on  fuly  1Z 1968  before  the  House 
Subcominiltce  on  TeUcooimunications  and  Finance 
of  the  House  Committee  on  Bnari;y  and  CoauDerce. 
SEC  Chairman  David  Ruder  addressed  the  need  for 
the  SROs  to  consider  special  procedures,  or  the 
declination  of  jurisdiction  over  class  action 
litigation. 

The  SROs'  arbitration  rules  already  include 
provisions  allowing  for  the  joinder  of  claims.  The 
SROs  arc  improving  the  guidance  provided  to 
arbitrators  with  respect  to  their  existing  abiUty 
under  the  arbitration  rules  to  refer  certain  cases 
back  to  the  courts.  The  arbitration  agreements  of 
the  parties  include  the  obligation  to  abide  by  the 
arbitration  rules,  which  provide  that  arbitrators  may 
refer  parties  to  their  remedies  at  law,  and  that  SROs 
may  decline  to  accept  jurisdiction  over  a  particular 
case. 

Although  no  SRO  rule  has  been  submitted.  SICA 
is  considering  a  policy  whereby  all  SROs  will 
decline  jurisdiction  over  class  action  litigation 
unless  (he  class  certification  and  representation 
issues  have  first  been  resolved  by  a  court  of 
competent  jurisdiction.  At  that  time,  under  the 
SROs'  existing  rules,  both  the  SROs  and  the 
arbitrators  for  a  particular  case  may  determine 
whether  the  facilities  of  the  SRO  are  adeqvale  to 
handle  the  liligatioa  or  whether  parties  should  be 
referred  to  their  remedies  at  law. 

*'  This  part  of  the  proposed  rale  change  is  a  dear 
statement  of  existing  \*^.  See  generally,  sections 
e(b).  lSA(b).  19(g)  and  29  of  the  Act.  and  NYSE 
Arbitration  Rule  eOO<a).  Article  VUL  Sections  1  A  2 


limits  the  ability  of  a  party  to  Hie  any 
claim  in  arbitration  or  limits  the  ability 
of  the  arbitrators  to  make  any  award 
benefits  investors.  This  provision  makes 
clear  that  the  use  of  arbitration  for  the 
resolution  of  investor/broker-dealer 
disputes  represents  solely  a  choice  of 
arbitration  as  a  means  of  dispute 
resolution.  Agreements  cannot  be  used 
to  curtail  any  rights  that  a  party  may 
otherwise  have  had  in  a  judicial  forum. 
If  punitive  damages  or  attorneys  fees 
would  be  available  under  applicable 
law,  then  the  agreement  caimot  limit 
parties'  rights  to  request  them,  nor 
arbitrators'  rights  to  award  them.  The 
agreements  may  not  be  used  to  shorten 
applicable  statutes  of  limitation,  restrict 
the  situs  of  an  arbitration  hearing 
contrary  to  SRO  rules,  nor  to  limit  SRO 
forums  otherwise  available  to  parties. 
The  Commission  has  concluded  that 
approval  of  this  rule,  which  does  not 
include  provisions  mandating  customer 
choice  with  respect  to  the  signing  of 
arbitration  clauses,  is  consistent  with 
the  Act.  Under  the  circumstances 
presented,  the  Commission  is  reluctant 
to  dictate  the  terms  of  a  fully  disclosed 
agreement  between  a  broker-dealer  and 
a  customer.  Investors  currently  have 
access  to  basic  brokerage  services 
without  agreeing  to  pursue  any  future 
disputes  through  arbitration,  rather  than 
through  the  courts.  This  is  so  because  a 
number  of  broker-dealers,  including 
several  large  full-service  broker-dealers 
in  the  country,  do  not  require  the  signing 
of  account  agreements  for  cash 
accoimts.**  The  Commission  recognizes 
that  investors  do  not  have  such  access 
with  respect  to  margin  and  options 
accounts,  but  observes  that  with  respect 
to  margin  accounts,  the  firms'  separate 
lending  relationship  with  the  customer 
may  increase  the  desirability  of  agreeing 
in  advance  that  disputes  wiU  be 
resolved  through  arbitration.  Moreover, 
the  Commission  believes  that  the 
improved  disclosure  provided  in  the 
rules  will  effectively  alert  investors  as  to 
the  consequences  of  signing  predispute 
arbitration  clauses.  To  the  extent  that  a 
class  of  investors  emerge  who  object  to 
predispute  arbitration  agreements,  the 
Commission  is  hopeful  tJhat  competitive 
forces  will  result  in  some  firms  offering 
margin  or  options  accoiuits  without  such 
agreements.  Additionally,  pricing 
strategies  may  arise  that  provide  for 
different  rates  to  be  charged  to 
customers  who  do  not  agree  to 
predispute  arbitration  provisions.  The 
Commission,  however,  will  carefully 


of  the  AMEX  Constitution,  and  section  12(a)  of  the 
NASD's  Code  of  Arbitration  Procedure. 
'•  See  footnote  51  supra. 
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monitor  the  effectiveness  of  the  SRO 
disclosure  provisions  as  well  as  any 
increased  usage  of  predispute 
arbitration  agreements  for  cash  account 
customers. 

IV.  CondiMJoa 

The  Commission  welcomes  the 
changes  in  SRO  arbitration  heralded  by 
these  proposals,  and  the  cooperative 
effort  that  produced  them.  These  rules 
represent  several  years  of  effort  by 
SICA.  They  represent  the  promise  of  the 
SROs  to  maintain  fair  and  efficient 
forums  for  the  arbitration  of  disputes 
between  members  and  investors.  The 
Commission  beheves  that  the  proposed 
rules  appropriately  balance  the  need  to 
strengthen  investor  confidence  in  the 
arbitration  systems  at  the  SROs,  both  by 
improving  the  procedures  for 
administering  the  arbitrations  and  by 
creating  clear  obligations  regarding  the 
use  by  SRO  members  of  predispute 
arbitration  clauses,  with  the  need  to 
maintain  arbitration  as  a  form  of  dispute 
resolution  that  provides  for  equitable 
and  efficient  administration  of  justice.^' 

In  particular,  the  rule  changes 
affecting  the  classification  of  arbitrators, 
arbitrator  disclosure,  discovery,  the 
preservation  of  a  record,  the  form  and 
public  availability  of  awards,  and 
guidelines  for  the  use  of  predispute 
arbitration  clauses  dynamically  advance 
the  pubUc  interest  in  SRO  arbitration. 
Likewise,  the  SROs'  initiatives  «vith 
respect  to  the  handling  of  pleadings, 
appointments  of  replacement 
arbitrators,  the  use  of  small  claims 
procedures,  and  the  number  of 
arbitrators  should  improve  the  efficiency 
and  speed  of  arbitration,  maintaining 
those  bargained  for  qualities  of 


**  Public  CiUsen  also  suggeated  in  ito  luly  IS,  1888 
letter  that  the  Commission  ahould  have  useid  its 
authority  uder  tection  19(c)  of  the  Act  (IS  U.S.C. 
78s(c))  to  institute  Hie  changes  to  the  SROs' 
arbitration  rales,  rather  than  by  recommending 
change*  ••  was  done  in  our  Seiptemberia  1987 
letter.  TIm  September  1987  letter  was  not,-«nd 
should  not  l>e  viewed  as.  a  formal  invocation  of 
Commission  nilemalung.  As  the  Commission  staff 
stated  in  its  reply  to  Ihiblic  Citizen,  the  letter  was 
the  result  of  the  staiTs  review  of  SRO  arbitration 
pursuant  to  the  Commission's  responsibilities  under 
secHona  17  and  19  of  the  Act  (IS  U.S.C.  78q  and  78s|. 
{See  letter  fron  Catherine  McGtiii*.  Special 
Assistant  to  the  Director.  SEC  to  Eric  R. 
Glitsenstein  and  Alan  B.  Morriaon.  Public  Citizen. 
dated  lamiary  Z7, 1988.)  Moreover,  the  September 
1987  letter  identified  areas  where  the  Commission 
believed  that  improvements  were  needed,  but  did 
not  itself  make  spedfic  rule  proposals. 

Open  and  continuous  dialogue  with  the  SROs  on 
all  autters.  including  the  need  to  consider 
regulatory  change*,  is  essential  to  the  working  of 
the  scheme  of  self-regulatioB  established  by 
Congress.  This  process  has  included  significant 
public  dialogue,  and  all  commenters'  views, 
including  those  expressed  by  Public  Citizen,  have 
l>een  conaidered  in  the  context  of  these  rale  filings 
pursuant  to  Rule  ISb-t. 


traditional  arbitration.  Because  these 
rules  will  aid  in  the  just  resolution  of 
disputes  between  investors  and  broker- 
dealers,  we  conclude  that  these  rules  are 
designed  to  prevent  fraudulent  and 
manipulative  practices,  promote  just  and 
equitable  principles  of  trade  and  in 
general,  protect  investors  and  the  public 
interest  consistent  with  sections  6(b)(5) 
and  15A(b)(6).  The  fee  increases 
represented  by  these  changes  appear  to 
be  reasonable  and  provide  for  an 
equitable  allocation  of  fees  among  SRO 
members  and  investors  using  the 
arbitration  facilities  consistent  with 
sections  6(b)(4)  and  15A(b)(5). 

Accordingly,  the  Commission  finds 
that  the  proposals  submitted  by  the 
NYSE.  NASD  and  AMEX  are  consistent 
with  the  requirements  of  the  Act, 
specifically  sections  6(b]  (4)  and  (5)  and 
15A(b)  (5)  and  (6),  which  require  that 
national  securities  exchanges  and 
registered  securities  associations  have 
rules  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  provide  for  an  equitable 
allocation  of  fees,  and,  in  general, 
protect  investors  and  the  public 
interest." 

It  is  therefore  ordered.  Pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
above  mentioned  proposed  rule  changes 
be,  and  hereby  are,  approved.® ' 

By  the  Cktmmission. 
Jonathan  G.Katz, 
Secretary. 

Dated:  May  10. 1989. 

[PR  Doc  89-11723  Filed  5-5-69;  8:45  am] 
MUMQ  CODE  MHO-OI-H 


*0The  Commission  Hnds  that  there  is  good  cause 
to  approve  the  proposed  amendment  to  Article  lU. 
section  21  of  the  NASD's  Rules  of  Fair  Practice  prior 
to  the  thirtieth  day  after  the  dale  of  publication  of 
notice  of  fUing  in  the  F«d«nl  Kagistar.  The  NASD 
published  a  substantially  similar  draft  of  this  rule 
for  its  members'  comment  on  November  1, 1988. 
NASD  members,  in  a  vote  concluding  on  April  3. 
1988.  voted  1.411  in  favor  of  the  proposed  rule,  and 
237  for  disapproval.  In  addition,  the  NYSE's  and 
AMEX'*  versions  of  the  same  rule  were  published 
for  public  comment  in  the  Federal  Ragistar  on 
January  28, 1989,  providing  the  public  with  ample 
opportunity  to  comment  on  the  proposed  rule 
change. 

•■  The  proposed  rule  changes  to  NYSE  Rules  W!. 
608. 6ia  611. 819.  823  and  827:  AMEX  Rules  602.  603. 
607. 808.  eia  814,  ei&  821  and  622:  and  NASD 
Sections  21. 23.  32.  37, 41  and  45  are  effective  upon 
approval.  The  propoaed  rale  changes  to  NYSE  Rules 
601.  612  and  629:  AMEX  Rules  606  and  620;  and 
NASD  Sections  9, 13, 19,  25,  and  43  are  effective 
only  for  cases  filed  with  the  SROs  after  this 
approval:  The  proposed  rale  change  to  NYSE  Rule 
637,  AMEX  Rule  427  and  Article  III,  Section  21  of 
the  NASD's  Rules  of  Fair  Practice  will  become 
effective  September  13. 1989. 


Self-Regulatory  Organizations; 
Applicationa  for  UnHstod  Trading 
PrivHeget  and  of  OpfNirtunity  for 
Heartng;  Pacific  Stock  Excliange, 
Incorporated 

May  10. 1989. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Enviroiunental  Systems  Corporation 
Common  Stock.  %J0\  Par  Value  (File  No.  7- 
4513) 
Cooper  Tire  h  Rubt>er  Company 
Common  Stock.  $1.00  Par  Value  (Fiie  No.  7- 
4514) 
Windmere  Corporation 
Common  Stock.  llO  Par  Value  (File  No.  7- 
4515) 
Ser\-ice  Master.  LP. 
Units  of  Limited  Partnership  (File  No.  7- 
4516) 
Sun  Electric  Corporation 
Ckimmon  Stock.  $1.00  Par  Value  (File  No.  7- 
4517) 
Incstar  Corporation  . 

Common  Stock.  $.01  Par  Value  (File  No.  7- 
4518) 
Dexter  Corporation 
Common  Stock.  $1.00  Par  Value  (File  No.  7- 
4519) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  1. 1989.  written 
data,  views  and  arguments  concerning 
the  above-referenced  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street,  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  basetl  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
for  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
fonathan  C.  Kalz, 

Secretary.  ' 

|FR  Doc.  89-11724  Filed  5-15-89  8:45  am] 
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SelMtagulatory  Organiatiora; 
AppNcattons  for  Unlisted  Trading 
PrIvUeges  and  of  Opportunity  for 
Hearing;  PtiHadelpMa  Stocl(  Exchange, 
Incorporated 

May  10. 1989. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

A.T.  k  E.  Corporation 
Common  Stck.  S0.01  Par  Value  (File  No.  7- 
4507) 
Blockbuster  Entertainment  Corp. 
Common  Stock.  llO  Par  Value  (File  No.  7- 
4506) 
Chieftain  International.  Ina 
Common  Shares,  No  Par  Value  (File  No.  7- 
4509) 
Soo  Line  Corporation 
Common  Stock.  $1  Par  Value  (File  No.  7- 
4510) 
Amcast  Industries  Corp. 
Common  Stock,  No  Par  Value  (File  No.  7- 
4511) 
Collins  Industries.  Inc 
Common  Stock,  $0.10  Par  Value  (File  No.  7- 
4512) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  1. 1989,  written 
data,  views  and  arguments  concerning 
the  above-referenced  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  vsrith  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderiy  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonalhan  G.  Katz, 
Secretary. 

(FR  Doc.  89-11725  Filed  5-15-89;  8:45  am] 
MLUM  COOC  1010-01-M 


[FNt  Na  1-9S42] 

Application  to  Withdraw  From  Uetlng 
Techknits,  Inc^  Untta— and  lU 
Components  Securitiee  Consisting  of 
Common  Stodc  $.001  Par  Value;  Class 
A  Warrant  to  Purctiaae  Share  of 
Common  Stodc,  $.001  Par  Value,  Class 
B  Warrant  to  Purchaae  Share  of 
Preferred  Stodc.  $.001  Par  Value 

May  9. 1989. 

Techknits.  Inc.  ("Company"),  has  filed 
an  application  with  the  Securities  and 
Exchange  Commission  pursuant  to 
section  12(d)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  speciHed  security  from  listing 
and  registration  on  the  Philadelphia 
Stock  Exchange  ("PHLX"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
listing  and  registration  include  the 
following: 

On  February  28, 1989  there  were 
6.300.000  shares  of  Common  Stock 
outstanding  and  no  shares  of  Preferred 
Stock  outstanding.  There  were  also, 
2,300.000  Class  A  Warrants  and 
2.300.000  Class  B  Warrants.  The 
Company  has  determined  that,  because 
of  the  extremely  small  trading  in  the 
Units  and  components  thereof  on  the 
PHLX.  as  compared  to  trading  of  Units 
and  the  Company  thereof  on  NASDAQ, 
the  cost  of  continuing  to  list  the  Units 
and  the  components  thereof  on  the 
PHLX  will  be  much  higher  than  can  be 
justified. 

Any  interested  person  may.  on  or 
before  May  31. 1989,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
looathao  G.  Katz. 
Secretary. 
(FR  Doc  89-11630  Filed  5-15-89: 8:45  am] 

■HUNQ  COOK  SOIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

(Docket  No.  46284;  Notic*  Na  M-4) 

Intelligent  Vehicie4f  Ighway  Systems 
(IVHS)  Technology:  Availability  of 
Discussion  Paper  and  Request  for 
Comments 

agency:  Department  of  Transportation, 
Onice  of  the  Secretary. 
ACTKNC  Request  for  comments;  notice  of 
availability  of  discussion  paper. 

summary:  The  Conference  Report  on  the 
FY  1989  Department  of  Transportation 
Appropriations  Act  directs  the  Secretary 
of  Transportation  to  report  to  Congress 
by  July  1. 1989.  on  Intelligent  Vehicle- 
Hi^way  Systems  (IVHS)  assessing 
European,  Japanese,  and  U.S.  advanced 
vehicle-highway  technology  research 
and  development  initiatives.  The  report 
will  analyze  potential  impacts  of  foreign 
programs  on  U.S.  highway  users,  vehicle 
manufacturers,  and  related  industries 
and  make  appropriate  legislative  and/or 
programmatic  recommendations.  In 
conducting  this  study,  the  Department  is 
directed  to  consult  with  state  and  local 
governments,  private  sector 
transportation  groups,  and  vehicle  and 
electronics  manufacturers.  To  assist  in 
the  preparation  of  the  Report  to 
Congress,  the  Department  has  prepared 
a  discussion  paper  to  solicit  views  and 
recommendations. 

OATC:  Comments  should  be  received  by 
lune  15, 1989.  Late-filed  comments  will 
be  considered  to  the  extent  possible. 
ADDRCSS:  Requests  for  copies  of  the 
discussion  paper  should  be  sent  to  FVHS 
Discussion  Paper,  P-30,  Office  of  the 
Assistant  Secretary  for  Policy  and 
International  Affairs,  U.S.  Department  of 
Transportation,  400  7th  Street  SW., 
Washington,  DC  2059a  Comments 
should  bie  sent  (four  copies)  to  Docket 
Clerk,  room  4107.  Docket  No.  46284,  at 
the  same  address. 

FOR  FURTHER  MFORMATKHt  CONTACT: 

Thomas  E.  Marchessault,  P-30.  at  the 
above  address:  telephone:  202/366-5412. 

SUPPtEMENTARV  RgORMATION:  The 

Department  has  prepared  a  Discussion 
Paper  on  Intelligent  Vehicle-Highway 
Systems  (IVHS)  to  solicit  views  and 
recommendations. 

The  Discussion  Paper  considers  the 
need  for  a  national  Intelligent  Vehicle- 
Highway  Systems  (IVHS)  program  in 
view  of  the  fact  that  serious  urban 
traffic  congestion  has  been  creating  the 
need  for  traffic  operations  techniques 
and  systems  that  will  substantially 
increase  highway  capacity  and  improve 


,:^/ 
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traffic  fiow  efficiently  and  safely.  The 
Discussion  Paper  describes  types  of 
Intelligent  Vehicle-Highway  Systems 
(IVHS)  and  their  benefits;  reviews 
existing  European,  Japanese  and  U.S. 
Programs;  weighs  possible  impacts  of 
foreign  IVHS  preeminence  on  U.S. 
industry  and  consumers;  discusses  goals 
and  a  possible  research  agenda  for  a 
potential  national  IVHS  program;  and 
suggests  alternative  organizations  to 
develop  and  coordinate  a  national  IVHS 
cooperative  program. 

Through  the  use  of  advanced 
computers,  telecommunications,  and 
control  technology,  IVHS  can  improve 
communication  between  drivers  and 
traffic  control  centers,  creating  an 
integrated  highway  transportation 
system.  Ultimately,  with  the  assistance 
of  IVHS.  automobile  travel  has  the 
potential  to  become  safer,  more  time 
and  space  efficient,  more  energy 
efficient,  and  more  environmentally 
benign. 

Features  of  potential  IVHS  fall  into 
four  categories:  (1)  "Advanced  traffic 
management  systems"  can  be  used  to 
i.ifluence  the  pattern  of  route  choice  by 
redistributing  traffic  between  geographic 
areas  or  between  highway  systems  to 
reduce  delays  and  accidents;  (2) 
"Advanced  driver  information  systems" 
are  designed  to  provide  additional 
information  to  the  driver  through 
navigational  information  and  real-time 
traffic  data  allowing  the  driver  to  follow 
optimal  routes  from  origin  to 
destination;  (3)  "Freight  and  fleet  control 
operations"  would  allow  a  central 
controller  to  conununicate  with  its 
vehicles  to  issue  instructions  and  keep 
track  of  route  progress.  Moreover,  traffic 
signals  could  be  controlled,  giving 
priority  to  public  transportation  and 
emergency  vehicles;  (4)  "Automated 
vehicle  control  systems"  are  designed  to 
take  over  many  driving  functions, 
allowing  more  cars  to  travel  on 
highways,  at  faster  speeds,  with  less 
wasted  time,  and  in  safer  condition. 
These  "automated  highways"  would 
operate  in  heavily  traveled  intercity 
highways  and  in  selected  urban  areas. 

Comments  are  solicited  on  specific 
issues  related  to  any  aspect  of  IVHS 
technology  and  on  the  proposition  of  a 
national  IVHS  program. 

Issued  this  10th  day  of  May,  1969.  at 
Washington,  DC. 
Patrick  V.  Muiphy,  |r.. 
Deputy  Assistant  Secretary  for  Policy  and 
International  Affairs. 
(FR  Doc  80-11824  Filed  5-15-89;  8:45  am] 
BtUMQ  COOC  4aiO-«»4l 


Federal  AvIaHon  Administration 

High  Density  Traffic  Airports; 
Allocation  of  Temporary  Slots     ~ 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation.  (DOT). 
ACTION:  Notice  of  meeting;  correction. 

SUMMARY:  An  error  was  discovered  in  a 
notice  of  meeting  to  allocate  temporary 
slots  at  high  density  traffic  airports  on 
May  22. 1989.  The  notice  was  published 
in  the  Federal  Register  on  May  11,1989. 
This  action  corrects  that  notice  on  page 
20472.  in  the  second  column,  by 
changing  the  second  sentence  under 
"Requests  to  Participate"  to  read  as 
follows: 

All  U.S.  carriers,  including  those 
carriers  currently  operating  at  the  high 
density  traffic  airports,  must  notify  the 
FAA  of  their  intention  to  participate  in 
the  lottery. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Lane  at  (202)  267-3491. 

Authority:  49  U.S.C  1302. 1303, 1348. 
1354(a),  1421(a).  1424,  2402,  and  2424:  49 
U.S.C.  106  (Revised  Pub.  L  No.  97-449, 
January  12. 1983). 

Issued  in  Washington.  DC  on  May  11. 1969. 
DooaM  P.  Byrne. 
Deputy  Assistant  Chief  Counsel. 
(FR  Doc  89-11675  Filed  5-11-89:  8:43  am] 
nUJNG  OOOC  MIO-IS-M 


Federal  HigtMeay  Administration 

National  Motor  Carrier  Advisory 
Committee;  Meeting 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  public  meetings. 

summary:  The  FHWA  announces  that 
the  National  Motor  Carrier  Advisory 
Committee  will  hold  a  meeting  on  June 
6, 1989.  in  Washington.  DC,  at  the  U.S. 
Department  of  Transportation 
Headquarters,  400  7th  Street  SW.. 
Washington,  DC.  The  meeting  will  begin 
at  9:00  a.m.  in  Room  4200  and  it  is  open 
to  the  public. 

The  agenda  will  include:  a  review  of 
progress  being  made  by  the  Commercial 
Motor  Vehicle  Safety  Regulatory  Review 
Panel  regarding  uniformity  of  State 
requirements  aHecting  interstate  motor 
carrier  operations,  the  status  of 
congressionally  mandated  studies  on 
truck  size  and  weight  as  well  as 
Intelligent  Vehicle-Highway  Systems 
(IVHS),  the  status  of  various  motor 
carrier  safety  regulations,  the  progress 
being  made  in  the  review  of  the  future  of 
the  highway  program,  the  status  of  the 


DOT  drug  testing  program,  and  the 
status  of  legislation  affecting  the  motor 
carrier  industry.  Recommendations  will 
also  be  presented  from  the 
SulKommittee  on  Government  and 
Taxation. 

In  conjunction  with  the  full  committee 
meeting,  the  Subcommittee  on 
Government  and  Taxation  will  meet  on 
June  5, 1989,  to  discuss  options  for 
achieving  greater  uniformity  with 
respect  to  the  various  State  tax  and 
operating  regulations  which  motor 
carriers  must  observe.  The 
subcommittee  meeting  will  begin  at  1:00 
p.m.  in  Room  4200  of  the  U.S. 
Department  of  Transportation 
Headquarters,  400  7th  Street  SW., 
Washington.  DC.  This  subcommittee 
meeting  is  also  open  to  the  public. 

FOR  FURTHER  INFORMUTION  CONTACT: 

Mr.  Joseph  S  Toole,  Executive  Director. 
National  Motor  Carrier  Advisory 
Committee,  Federal  Highway 
Administration.  HOA-1.  Room  4218,  400 
7th  Street  SW..  Washington,  DC  20590. 
(202)  366-2238.  office  hours  are  from  7:45 
a.m.  to  4:15  p.m.  e.t.,  Monday  through 
Friday. 

Issued  on  May  10. 1989 
R.D.  Morgan, 

Executive  Director.  Federal  Highway 

Administration. 

|FR  Doc.  89-11623  Filed  5-15-89:  8:45  am| 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  SutNnitted  to  0MB  for 
Review 

Date:  May  10. 1969 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requiremenl(s)  to 
OMB  for  review  and  clearance  under 
the  Paperworic  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224,  ISfh  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0205. 
Forw  Number  5452. 
Type  of  Review:  Revision. 
Title:  Corporate  Report  of 
Nondividend  Distributions. 
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Description:  Form  5452  is  used  by 
corporations  to  report  their  nontaxable 
distributions  as  required  by  Internal 
Revenue  Code  section  6042(d)(2).  The 
information  is  used  by  IRS  to  verify  that 
the  distributions  are  nontaxable  as 
claimed. 

Respondents:  Farms,  Businesses  or 
other  for-profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
1.000. 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping 

Recordkeeping,  20  hours  49  minutes. 

Learning  about  the  law  or  the  form,  1 
hour  8  minutes. 

Preparing'the  form,  3  hours  23 
minutes. 

Copying,  assembling,  and  sending  the 
form  to  IRS,  32  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  25,860  hours. 

Clearance  OfTicer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-688a  Office  of  Management 
and  Budget,  Room  3001.  New  Executive 
OfTice  Building,  Washington,  DC  20503. 
Lois  K.  HoUud. 

Departmental  Reports,  Management  Officer. 
|FR  Doc.  86-11664  Piled  5-15-89;  8:45  am] 


PubMclnfomurtion  Collection 
RequlrMnents  Submitted  to  OMB  for 
Review 

Date:  May  la  1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
8ubmis8ion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Offlcer,  Department  of  the 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Bureau  of  the  Public  Debt 

OMB  Number  1535-0062. 

Form  Number  PD  2966. 

Type  of  Review:  Reinstatement. 

Title:  Special  Bond  of  Indemnity  to  the 
United  States  of  America. 

Description:  The  form  is  used  by  the 
purchaser  of  savings  bonds  in  a  chain 
letter  scheme  to  request  refund  of  the 


purchase  price  of  the  bonds.  Form  is 
used  to  indemnify  the  Bureau  of  the 
Public  Debt  in  such  cases. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
5.000. 

Estimated  Burden  Hours  Per 
Response:  8  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
665  hours. 

Clearance  Officer  Rita  DeNagy  (202) 
447-1640,  Bureau  of  the  Public  Debt, 
Room  137.  BEP  Annex.  300 13th  Street, 
SW.,  Washington,  DC  20239-0001. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  OfTice  of  Management 
and  Budget,  Room  3001,  New  Executive 
OfTice  Building.  Washington,  DC  20503. 
Lms  K.  Holland. 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  89-11665  Filed  5-15-89;  8:45  am) 
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Flecal  Service 

(Dept  Circ.  570. 1»W— Rev.,  Supp.  No.  14] 

Surety  Companiee  Acceptable  on 
Federal  Bonde:  Termination  of 
Autttority  AEQON  Relnaurance 
Company  of  America 

Notice  is  hereby  given  that  the 
Ceriificate  of  Authority  issued  by  the 
Treasury  to  AEGON  Reinsurance 
Company  of  America,  of  New  York, 
New  York,  under  the  United  States 
Code,  Title  31,  sections  9304  through 
9308,  to  qualify  as  an  acceptable  surety 
on  Federal  bonds  is  terminated  effective 
today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at 
53  FR  25033,  July  1, 1988. 

With  respect  to  any  bonds  currently  in 
force  with  AEGON  Reinsurance 
Company  of  America,  bond-approving 
officers  for  the  Government  may  let 
such  bonds  run  to  expiration  and  need 
not  secure  new  bonds.  However,  no  new 
bonds  should  be  accepted  from  the 
Company.  In  addition,  bonds  that  are 
continuous  in  nature  should  not  be 
renewed. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Finance  Division,  Surety  Bond 
Branch.  Washington.  DC  20227, 
telephone  (202)  287-3921. 
Mitchell  A.  Uvine. 
Assistant  Commissioner.  Comptroller. 
Financial  Management  Service.  - 

Dated:  May  9. 1989. 

|FR  Doc.  89-11646  Filed  5-15-69:  8:45  am) 

WUINQ  CODE  4aiO-3S-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Federal  Adviaory  Commltteee; 
Availability  of  Annual  Reporta 

Under  section  10(d)  of  Pub.  L  92-463 
(Federal  Advisory  Committee  Act) 
notice  is  hereby  given  that  the  annual 
reports  for  fiscal  year  1988  for  the 
following  advisory  committees  in  the 
Department  of  Veterans'  Affairs  have 
been  issued: 
Scientiflc  Review  and  Evaluation  Board 

for  Health  Services  Research  and 

Development 
Career  Development  Committee 
Cooperative  Studies  Evaluation 

Committee 
14  Merit  Review  Boards 
Advisory  Committee  on  Readjustment 

Problems  of  Vietnam  Veterans 
Scientific  Review  and  Evaluation  Board 

for  Rehabilitation  Research  and 

Development 
Scientic  Advisory  Committee  to  the 

National  Vietnam  Veterans 

Readjustment  Study 

Each  report  summarizes  the  activities 
of  that  committee  during  fiscal  year  1988 
and  is  available  for  public  inspection  at 
two  locations: 
Federal  Documents  Section,  Exchange 

and  Gift  Division,  LM  632,  Library  of 

Congress,  Washington,  DC  20520. 
Department  of  Veterans'  Affairs,  810 

Vermont  Avenue  NW.,  Washington, 

DC  20420,  in  the  following  rooms 

respectively: 
Room  624 — ScientiHc  Review  and 

Evaluation  Board  for  Health  Services 

Research  and  Development 
Room  626 — Career  Development 

Committee 
Room  630 — Cooperative  Studies 

Evaluation  Committee 
Room  634 — 14  Merit  Review  Boards 
Room  860 — Advisory  Committee  on 

Readjustment  Problems  of  Vietnam 

Veterans 
Room  938 — Scientific  Review  and 

Evaluation  Board  for  Rehabilitation 

Research  and  Development 

The  report  of  the  Scientific  Advisory 
Committee  to  the  National  Vietnam 
Veterans  Readjustment  Study  is 
available  for  public  inspection  at  the 
Library  of  Congress  as  well  as  in  the 
Office  of  the  Project  Director.  Building 
A.  Suite  A,  1521  S.  Edgewood  Street. 
Baltimore,  MD. 

Dated:  May  9. 1989. 
By  direction  of  the  Secretary. 
Rosa  Maria  FontaiMZ, 

Committee  Management  Officer 

|FR  Doc.  89-11656  Filed  5-15-69:  8:45  am| 
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Information  CoHecUon  Under  OMB 
Review 

AOENCV:  Department  of  Veterans' 

Affairs.* 

ACTION:  Notice. 

The  Department  of  Veterans'  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection:  (2)  the  title  of  the 
information  collection;  (3)  the 
Department  form  numberj[s),  if 
applicable;  (4)  a  description  of  the  need 
and  its  use;  (5)  frequency  of  the 
information  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whether  section  3504(h]  of 
Pub.  L  9&-511  applies. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Ann 
B'ckoff,  Veterans  Health  Services  and 
Research  Administration  (136E), 
Department  of  Veterans*  Affairs,  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420.  (202)  233-2282. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
Office  of  Management  and  Budget  726 
Jackson  Place  NW..  Washington,  DC 
20503,  (202)  395-7316. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  May  4. 1989. 

By  direction  of  the  Secretary: 
Frank  E.  Lalley, 

Director,  Office  of  Information  Management 
and  Statistics. 

New  collection 

1.  Veterans  Health  Services  and 
Research  Administration. 

2.  Survey  on  Training  in  Geriatrics  for 
Medical  and  other  Health-Professional 
Schools  affiliated  with  the  Department 
of  Veterans'  Affairs. 

3.  VA  Form  10-20886  (NR). 

4.  The  Department  of  Veterans' 
Affairs,  VHS&RA  intends  to  survey  all 
post-secondary  educational  institutions 


■  On  March  IS.  1969.  (he  Veterans' 
Administration  became  the  Department  of  Veterans' 
AfTairs  (see  54  FK 10476). 


affiliated  with  the  VA  which  routinely 
send  15  or  more  students  annually  to  the 
VA  for  clinical  training. 

5.  One-time  (NR). 

6.  State  or  local  governments;  Non- 
profit institutions. 

7.  350  responses. 

8.  2  hours. 

9.  Not  applicable. 

(FR  Doc.  89-11654  Filed  5-15-89:  8:45  am] 
MLUNO  COOE  •320-01-M 


Information  Collection  Under  OMB 
Review 

agency:  Department  of  Veterans' 

Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection;  (2)  the  title  of  the 
information  collection;  (3)  the 
Department  form  numberi[s),  if 
applicable;  (4)  a  description  of  the  need 
and  its  use;  (5)  frequency  of  the 
information  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whether  section  3504(h)  of 
Pub.  L  96-511  applies. 
ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  John 
Turner,  Veterans  Benefits 
Administration,  (203C),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW..  Washington,  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
Office  of  Management  and  Budget,  726 
Jackson  Place  NW.,  Washington,  DC 
20503.  (202)  395-7316. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  June  15, 
1989. 

Dated:  May  9. 1989. 
By  direction  of  the  Secretary: 
Frank  E.  Lalley, 

Director,  Office  of  Information  Management 
and  Statistics. 

Extension 

1.  Veterans  Benefits  Administration. 


2.  Monthly  Record  of  Training  and 
Wages. 

3.  VA  Form  20-1905a 

4.  The  requested  information  on  this 
form  is  used  to  verify  the  training 
history  and  to  determine  the  continuing 
entitlement  to  benefits.  The  form  reports 
the  number  of  hours  spent  each  month 
on  each  unit  of  training. 

5.  Monthly. 

6.  Individuals  or  households. 
7. 4.800  responses. 

8.  y4  hours. 

9.  Not  applicable. 

[FR  Doc  89-1^655  Filed  5-1S-89:  8:45  am] 
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Advisory  Committee  on  Read)ustment 
Probiema  of  Vietnam  Veterana; 
Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Pub.  L  92-463 
that  a  meeting  of  the  Advisory 
Committee  on  the  Readjustment  of 
Vietnam  Veterans  will  be  held  June  1 
through  3, 1989.  Hie  pupose  of  the 
meeting  is  to  enable  the  Committee  to 
have  first  hand  experience  of  VA  health 
care  services  for  Vietnam  veterans 
through  review  of  treatment  units,  and 
discussions  with  VA  service  providers 
and  veteran  clientele.  This  meeting  will 
be  a  field  meeting  primarily  conducted 
at  the  Springfield.  MA,  and  Hartford. 
CT.  Vet  Centers  and  the  Northampton 
VA  Medical  Center.  The  Springfield  Vet 
Center  is  located  at  1965  Main  Street. 
Springfield,  Massachusetts  01103,  and 
the  Hartford  Vet  Center  is  located  at  370 
Market  Street,  Hartford,  Connecticut 
06120.  The  Northampton  VA  Medical 
Center  is  located  at  421  North  Main 
Street,  Northampton,  Massachusetts 
01060-1288.  The  meeting  on  June  1  will 
begin  at  8  a.m.  and  conclude  at  5  p.m. 
The  day's  agenda  will  consist  of  direct 
observations  of  VA  vet  center  programs 
and  facilities  and  mental  health  services 
at  the  Springfield  VA  Outpatient  Clinic. 
The  address  of  the  VA  Outpatient  Clinic 
is  1550  Main  Street,  Springfield.  MA 
01103.  The  agenda  for  June  1  will  also 
include  a  visit  to  the  Hartford  VA 
Regional  Office  to  meet  with  the 
Director  and  his  staff  to  review  issues  of 
adjudication  and  compensation  of  post- 
traumatic stress  disorder  claims.  The 
address  of  the  VA  Regional  Office  is  450 
Main  Street,  Hartford,  CT  06103. 

The  meeting  on  June  2  will  begin  at 
7:30  a.m.  and  conclude  at  5  p.m.  The 
day's  agenda  will  consist  of  direct 
obser\'ation8  of  VA  medical  center 
treatment  facilities  to  include  the  Post- 
Traumatic  Stress  Disorder  Unit,  the 
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Alcohol  Unit,  the  Mental  Hygiene  Clinic, 
and  General  Psychiatry  Wards.  The 
second  day's  agenda  will  also  consist  of 
a  stationary  meeting  at  Northampton 
VAMC  in  conference  with  several  VA 
officials  regarding  overall  mental  health 
services  for  Vietnam  veterans. 
Participating  VA  officials  include  the 
Medical  Center  Director,  the  Chief  of 
Staff,  and  the  Chiefs  of  Psychiatry, 
Psychology,  and  Social  Worli  Services. 
The  meeting  on  June  3  will  begin  at  8 
a.m.  and  conclude  at  12  noon.  The  third 
day's  agenda  will  consist  of  a  committee 
executive  meeting  regarding  committee 

-1 


deliberations,  recommendations,  and 
future  work  plans. 

The  meeting  will  be  closed  from  8  a.m. 
to  5  p.m.  on  Thursday,  }une  1  and  from 
7:30  a.m.  to  5  p.m.  on  Friday  June  2,  in 
accordance  with  provisions  cited  in  5 
U.S.C.  552b(c](S].  During  this  portion  of 
the  meeting,  the  committee  will  be 
engaging  in  discussions  with  VA  mental 
health  professionals  and  veterans. 
These  discussions  will  disclose 
information  of  a  personal  nature  for 
veteran  patients  which  would  constitute 
a  clearly  unwarranted  invasion  of 
personal  privacy.  The  meeting  on  June  3 
will  be  located  at  Northampton  VA 


Medical  Center  in  the  Director's 
conference  room,  and  will  be  open  to  the 
public  to  the  seating  capacity  of  the 
room. 

Anyone  having  questions  concerning 
the  meeting  may  contact  Arthur  S. 
Blank,  Jr.,  M.D.,  Director,  Readjustment 
Counseling  Service,  Department  of 
Veterans  Affairs  Central  Office,  (202) 
233-3317/3303. 

Dated:  May  5, 1989. 
By  direction  of  the  Secretary. 
Roa«  Maria  Foatanes, 
Committee  Management  Officer. 
|FR  Doc.  89-11657  Hied  5-15-88;  8:45  am) 
BMJJNG  cooEnae-ov« 
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contains  notices  of  meetings  put>lished 
under  the  "Government  in  the  Sunstiine 
Acf'  (Pub.  L  94-409)  5  U.S.C.  5S2b(e)(3). 


EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

"FEDERAL  REOISTER"  CITATION  OF 

PREVIOUS  announcement;  54  PR  19631. 

Monday,  May  8, 1989. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETINO:  2:00  p.m.  (Eastern  Time) 
Monday,  May  15, 1989. 
CHANGE  m  THE  MEETHM:  The  meeting 
has  been  cancelled. 

CONTACT  PERSON  FOR  MORE 
information:  Frances  M.  Hart, 
Executive  Officer,  Executive  Secretariat. 
(202)  634-6748. 

May  la  1989. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 

This  Notice  Issued  May  10, 1989. 

[FR  Doc.  89-11782  Filed  5-12-89;  10:45  am| 
MUMQ  COOC  S7S0-0S-M 

EQUAL  EMPLOYMENT  OPPORTUNrTY 

COMMISSION 

DATE  AND  TIME:  10:00  a.m.  (Eastern 

Time)  Monday.  May  22, 1989. 

place:  Clarence  M.  Mitchell,  Jr., 

Conference  Room,  No.  200-C  on  the 

Second  Floor  of  the  Columbia  Plaza 

Office  Building,  2401  "E"  Street,  NW., 

Washington,  DC  20507. 

STATUS:  Part  of  the  Meeting  will  be 

Open  to  the  Public  and  Part  will  be 

Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Announcement  of  Notation  Votefs) 

2.  Proposed  29  CFR  Part  1614.  Federal 
Sector  Equal  Employnnent  Opportunity 

Closed  Session 

Agency  Adjudication  and  Determinatiun  on 
Federal  Agency 
Discrimination  Complaint  Appeals 
Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
EECX:  Commission  meetings  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions. 
Please  telephone  (202)  634-6748  at  any  time 
for  information  on  these  meetings.)  "CONTACT 
PERSON  FOR  ISORC  MFORMATKMi:"  Frances  M. 
Hart  Executive  Officer  on  (202)  634-6748. 


Dated:  May  11. 1989. 
Frances  M.  Hart. 

Executive  Officer,  Executive  Secretariat. 

This  Notice  Issued  May  11. 1989. 
[FR  Doc.  88-11783  Filed  5-12-89;  10:44  am] 

BHUNO  CODE  STSO-OS-M 

FEDERAL  DEPOSrriNSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:07  a.m.  on  Wednesday,  May  10, 
1089,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session,  by  telephone 
conference  call,  to  consider  (1)  Matters 
relating  to  the  possible  failure  of  certain 
insured  banks;  and  (2)  matters  relating 
to  the  Corporation's  assistance 
agreement  with  an  insured  bank. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.  C. 
Hope,  Jr.  (appointive],  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(8),  (c)(9)(A)(ii).  and 
(c)(9)(B)). 

Dated:  May  11. 1989. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
(FR  Doc.  89-11828  Filed  5-12-89: 1:43  pm| 

BU.UNG  CODE  C714-01-M 

FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

May  11. 1989. 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 
May  10, 1989. 

PLACE:  Room  600. 1730  K  Street  NW.. 
Washington,  DC 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 
552b(c)(10)j. 


MATTERS  CONSIDERED:  In  addition  to  the 
previously  announced  item,  'he 
Commission  considered  and  acted  upon 
the  following: 

2.  Green  River  Coal  Company.  Docket  No. 
KENT  88-152.  (Issues  included  consideration 
of  a  petition  for  discretionary  review.) 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  this  matter 
be  held  in  closed  session. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen  (202)  653-5629/ 
(202)  566-2673  for  TDD  Relay. 
lean  H.  Ellen, 

Agenda  Clerk. 

[FR  Doc.  89-11784  Filed  5-12-89:  1107  am) 

BILLING  CODE  «73S4t-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

TIME  AND  DATE:  11:00  a.m..  Monday. 

May  22, 1989. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets 

NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDEREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salury  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  May  12, 1989. 
lennifer  {.  |otmson. 
Associate  Secretary  of  the  Board. 
(PR  Doc  89-11850  Filed  5-12-89:  3  57  pm| 
BILLING  COOC  (ZtO-OI-M 


INTERNATIONAL  TRADE  COMMISSION 

IUSITCSE-89-191 

TIME  AND  DATE:  Tuesday.  May  23. 1989 

at  10:00  a.m. 

PLACE:  Room  101,  500  E  Street  SW.. 

Washington.  DC  20436. 

STATUS:  Open  to  the  public. 
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MA-rnilSTOM 

1.  Agenda 
?..  Minutes 

3.  Ratifications 

4.  Petitions  and  Complaints: 

a.  Certain  Recombinant  Erythropoietin  (D/ 
N1488). 

b.  Certain  Cellular  Radiotelephones  and 
Subassemblies  and  Component  Parts 
Thereof  (D/N 1503). 

c.  Certain  Low  Friction  Drawer  Supports  & 
Components  Thereof  k  Products 
Containing  the  Same  (D/N  1505). 

5.  Inv.  Nos.  701-TA-293  and  295  (F)  and  731- 

TA-412-419  (F)  (Industrial  Belts  from 
Israel,  Italy,  japan,  Singapore,  South 
Korea,  Taiwan,  the  United  Kingdom,  and 
West  Germany) — briefing  and  vote. 

6.  Any  items  left  over  from  previous  agenda. 

CONTACT  PCMON  FOU  MORI 
iNTOflMATtON:  Kenneth  R.  Mason. 
Secretary.  (202)  252-1000. 
Kenneth  R.  Mason, 

Secretary. 
May  9. 1989. 

|FR  Doc.  89-11868  Filed  5-12-88;  4:06  am) 

WLLmaCOOC  70»-9Ht 


OEPARTMOrr  OF  JUSTICE 

United  States  Parole  Commission 

Pursuant  To  The  Government  In  The 
Sunshine  Act 

(Pub.  L  94-409)  [5  U.S.C.  Section  552b] 

DATE  AND  TIMC:  Tuesday,  May  3a  1989— 
9:30  a.m.  to  2:00  p.m. 

PLACK  5550  Friendship  Blvd..  Chevy 
Chase,  Maryland  20815. 

STATUS:  Closed  pursuant  to  a  vote  to  be 
taken  at  the  beginning  of  the  meeting. 

MATTERS  TO  BE  CONSIOEIIBD:  Appeals  tO 
the  Commission  of  approximately  19 
cases  decided  by  the  National 
Commissioners  pursuant  to  a  reference 
under  28  CFR  2.27.  These  are  all  cases 
originally  heard  by  examiner  panels 
wherein  inmates  of  Federal  prisons  have 
applied  for  parole  or  are  contesting 
revocation  of  parole  or  mandatory 
release. 

CONTACT  PERSON  FOR  MORE 
information:  Jeffrey  Kostbar,  Case 
Analyst,  National  Appeals  Board, 
United  States  Parole  Commission,  (301) 
492-5968. 

Dated:  May  12, 1989. 
Michad  A.  Slow, 

General  Counsel,  U.S.  Parole  Commission. 
[PR  Doc.  89-11818  Filed  5-12-89:l:22pm] 

WLUNO  CODE  441(M>1-M 


DEPARTMENT  OF  JUSTICE 

United  States  Parole  Commission 
Pursuant  to  the  Government  in  the 
Sunshine  Act 
(Pub.  L  94-409)  [5  U.S.C.  Section  552b] 

DATE  AND  TIME:  Tuesday,  May  30, 1989— 
2:00  p.m.,  Eastern  Standard  Time. 
PLACE:  5550  Friendship  Boulevard. 
Chevy  Chase,  Maryland  20615. 

STATUS:  Open  meeting. 
MATTERS  TO  BE  CONSIDERED:  The 

following  matters  have  been  placed  on 
the  agenda  for  the  open  Parole 
Commission  meeting: 

1.  Approval  of  minutes  of  previous 
Commission  meeting. 

2.  Reports  from  the  Chairman,  Vice 
Chairman,  Commissioners,  Legal.  Case 
Operations,  and  Administrative  Sections. 

3.  Consideration  of  policy  on  iUicit  drug  use 
by  parolees  and  prisoners. 

4.  Consideration  of  incorporating 
administrative  caseload  and  modified  case 
recording  in  supervision  manual.  (Discussion 
Only) 

6.  Interim  report  on  Electronic  Monitoring 
Program. 

6.  Consideration  of  expansion  of  eligibility 
criteria  for  Qectronic  Monitoring  Program. 

7.  Consideration  of  proposed  rule  change 
regarding  the  guidelines  definition  of 
"involuntary  manslaughter". 

8.  Consideration  of  proposed  Commission 
policy  for  prisoners  serving  mixed  United 
States  Code  and  District  of  Columbia  Code 
sentences. 

9.  Report  of  Management  and  Planning 
Staff. 

10.  Adoption  of  final  rule  on  manufacture, 
gale,  and  fraudulent  use  of  credit  cards. 

11.  Adoption  of  special  procedures  for 
prisoners  transferred  to  U.S.  custody 
pursuant  to  prisoner  transfer  treaty. 

12.  Adoption  of  proposed  rule  change 
regarding  interim  hearings  for  Youth 
Corrections  Act  offenders. 

13.  Adoption  of  proposed  rule  change  to  26 
CFR  2.56  concerning  the  disclosure  of  Parole 
Commission  Regional  O^ice  files. 

14.  Approval  of  Rules  and  Procedures 
Manual  changes. 

AOENCY  CONTACT:  Linda  Wines  Marble, 

Director,  Case  Operations  and  Program 

Development.  United  States  Parole 

Commission  (301)  492-5952. 

Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 

May  12, 1969. 

[FR  Doc.  89-11819  Filed  5-12-69;  1:22  pmj 
nujNa  cooc  44io-oi-«i 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  May  15,  22,  29.  and  June 
5,1989. 

place:  Conunissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville. 
Maryland. 

status:  Open  and  Closed. 


MATTERS  TO  B 
Week  of  May  IS 

Monday,  May  15 

2M)  p.m. 
Briefing  on  Interim  Report  on  Accident 
Study  for  Plutonium  Air  Transport 
Packages  (Public  Meeting) 

Thursday.  May  18 

3:30  p.m. 
Affirmation/Discussion  and  Vote  (Ihiblic 

Meeting) 
a.  10  CFR  61— Land  Disposal  of 

Radioactive  Waste  (Tentative) 

Week  of  May  22— Tentative 

Thursday.  May  25 

3:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  May  2»— Tentative 

Wednesday,  May  31 

10:00  a.m. 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (Closed — 
Ex.2) 
2:00  p.m. 
Briefing  on  Final  Rule  and  Regulatory 
Guide  for  Maintenance  of  Nuclear  Power 
Plants  (Public  Meeting) 

Thursday,  June  1 

lOKX)  a.m. 
Briefing  by  Executive  Branch  (Closed — Ex. 

1) 
2KX)  p.m. 
Periodic  Briefing  on  Operating  Reactors 
and  Fuel  Facilities  (Public  Meeting) 
4:00  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Friday,  June  2 

9:30  a.m. 
Briefing  on  Technical  Specifications 
Improvement  Program  (Public  Meeting) 

Week  of  |une  S— Tentative 

Thursday.  June  8 

10K)0a.m. 
Briefing  on  the  Application  of  the  Severe 
Accident  Policy  to  the  Lead  Application 
for  Advanced  Light  Water  Reactors 
(Public  Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting]  (if  needed) 
Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

TO  VERIFY  THE  STATUS  OF 
MEETINGS  CALL  (RECORDING)— (301) 
492-0292. 
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CONTACT  PERSON  FOR  MORE 

INFORMATION:  William  Hill  (301)  492- 

1661. 

William  M.  HiU.  )r.. 

Office  of  the  Secretary. 
May  11. 1989. 

|FR  Doc.  89-11838  Filed  5-12-89:  ZM  pm| 
BtUMia  CODE  75S0.41-M 

POSTAL  RATE  COMMISSION 

TIME  AND  date:  10:00  a.m.,  Wednesday. 
May  17. 1989. 

place:  Hearing  Room,  1333  H  Street 
NW.,  Washington,  DC  20288. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  To  discuSS 
the  proposed  Notice  of  Rulemaking  in 
Docket  No.  RM89-3. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Charles  L.  Clapp. 
Secretary,  Postal  Rate  Commission. 
Room  300. 1333  H  Street  NW.. 
Washington.  D.C.  20268-0001.  Telephone 
(202)  789-6840. 

(FR  Doc.  89-11771  Filed  5-12-89;  9:27] 
•HJJNQ  COOC  771S-0MI 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 


Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  May  15. 1989. 

A  closed  meeting  will  be  held  on 
Tuesday,  May  16. 1989,  at  10:00  a.m.  An 
open  meeting  will  be  held  on  Thursday, 
May  18, 1989,  at  lOKX)  a.m.,  in  Room 
1C30. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Cox,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday.  May  16. 
1989,  at  10:00  a.m.,  will  be: 


Institution  of  administrative  prooe<>ding8  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  injunctive  action. 

Institution  of  injunction  actions. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday.  May 
18, 1989.  at  10:00  a.m..  will  be:  " 

Consideration  of  issuance  of  an 
interpretive  release  relating  to  Item  303  of 
Regulation  S-K.  Management's  Discus-siun 
and  Analysis  of  Financial  Condition  and 
Results  of  Operations,  and  certain  investment 
company  disclosures.  The  release  would 
report  the  results  of  the  first  two  phases  of  a 
continuing  project  undertaken  by  the  Division 
of  Corporation  Finance  and  set  forth  relevant 
interpretation.  For  further  information.  plo.isc 
contract  Howard  F.  Morin.  Paul  N  Edwards 
or  Emanuel  D.  Strauss  at  (202)  272-3204. 

At  times  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Barbara 
Green  at  (202)  272-2000. 
Jonathan  G.  Katz, 
Secretory. 
May  12. 1989. 

[FR  Doc  89-11870  Filed  5-12-89:  4:06  pm) 

■RXMG  cooc  SOIO-OI-M 
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Corrections 


Federal  Register 

Vol.  54.  No.  93 
Tuesday.  May  16,  1969 


Tbw  section  o(  th«  FEDERAL  REGISTER 
contain*  odilorW  corraction*  of  previously 
publMwd  Preiidentisl.  Rut*,  Proposed 
Rule,  ind  Notice  documents.  These 
corrections  are  prepared  by  ttie  Office  of 
the  Federal  Register.  Agerwy  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  else«vtiere  in  the 
issue. 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  280 

Magn«t  Schools  AMManc*  Program 

Correction 

In  rule  document  80-10676  beginning 
on  page  19506  in  the  issue  of  Friday, 


May  5, 1988,  make  the  following 
correction: 

On  page  19508,  in  the  third  column,  in 
S  280.31(g),  in  the  first  line,  after 
"Commitment  and  capacity."  insert  '"(10 
points)". 

SNJJNQ  COM  isosevo 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Dodwt  No.  MIMIM] 

Drug  Export;  M.V.C.  9+4  (Padlatric) 

Correction 

In  notice  document  89-10463  beginning 
on  page  18700  in  the  issue  of  Tuesday. 


May  2, 1989,  make  the  following 
corrections: 

On  page  18700,  in  the  second  column, 
in  the  subject  heading,  and  in  the  last 
line  of  the  SUMMAHV,  "(Pedriatric)" 
should  read  "(Pediatric)". 

On  the  same  page,  in  the  third  column, 
under  su^fUMiNTAiiv  mtohmation.  in 
the  29th  line.  "(Pedriatric)"  should  read 
"(Pediatric)". 

BHJjNacooe  iM»«vo 


Tuesday 
May  16,  1989 


Part  II 


JMI 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and  Development 


24  CFR  Part  570 

Urban  Development  Action  Grant; 
Implementation  of  Prohibitions  on  Use 
for  Business  Relocations;  Rnal  Rule 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVEI^>PIIENT 

Office  of  the  Aaaietant  Secretary  for 
CoRNiMjnKy  PlanninQ  and 


24CFRPartS70 

(Oeefcet  Na  R-«»-13M;  FR  2800] 
mN280e-AAM 

UrtMn  Development  Action  Grant; 
Implementation  of  ProhMtione  on  Use 
for  Buainees  Relocationa 

AOmcv:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
Acnow;  Final  rule. 

SUMMANY:  This  rule  amends  the 
regulations  governing  Urban 
Development  Action  Grants  by  revising 
and  adding  new  text  to  the  existing 
provisions  pertaining  to  prohibitions  on 
the  use  of  Uniform  Development  Action 
Grant  (UDAG)  grants  for  business 
relocations.  This  rule{l)  codifles  HUD 
policy  for  administering  the  existing 
statutory  and  regulatory  prohibition  on 
the  use  of  UDAG  funds  for  speculative 
projects  intended  to  facilitate  the 
relocation  of  businesses  from  one  area 
to  another  and  (2)  implements 
amendments  under  section  516  of  the 
Housing  and  Community  Development 
Act  of  1987  which  prohibit  the  use  of 
UDAG  funds  for  projects  with  identified 
intended  occupants  likely  to  facilitate 
the  relocation  or  expansion  of 
businesses  from  UDAG  eligible 
jurisdictions,  provides  for  appeal  of 
adverse  determinations,  and  provides 
for  assistance  for  individuals  adversely 
affected  by  prohibited  relocations. 
tFncnvc  DATI:  June  30, 1989. 

FOn  njRTHER  INFOMHATION  CONTACT: 

Stanley  Newman,  Director,  OfTice  of 
Urban  Development  Action  Grants, 
Room  7262.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street. 
SW..  Washington,  DC  204ia  (202)  755- 
6290.  (This  is  not  a  toll-free  number.) 
SUPPUMCNTAIIY  INFONMATION: 

Paperwork  ReductioD  Act  Statement 

-  The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB]  for 
review  under  the  Paperwork  Reduction 
Act  of  1980.  No  person  may  be  subjected 
to  a  penalty  for  failing  to  provide  the 
information  required  under  this  rule 
until  the  information  collecting 
requirements  have  been  reviewed  and 
approved  and  an  OMB  control  number 
has  been  assigned.  Public  reporting 


burden  for  each  collection  of 
information  is  estimated  to  include  the 
time  for  reviewing  the  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
preamble  heading.  Other  Matters.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk.  451 
Seventh  Street.  SW.,  Room  10278. 
Washington.  DC  20410;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20S03. 

Background 

Section  119  of  the  Housing  and 
Community  Development  Act  of  1974  (42 
U.S.C.  5319),  authorizes  the  Secretary  of 
Housing  and  Urban  Development  to 
"make  urban  development  action  grants 
to  cities  and  counties  which  are 
experiencing  severe  economic  distress 
to  help  stimulate  economic  development 
activity  needed  to  aid  in  economic 
recovery." 

Prior  to  the  enactment  of  the  Housing 
and  Community  Development  Act  of 
1987,  subsection  (h)  of  section  119 
provided: 

(h)  No  assistance  may  be  provided  under 
this  section  for  projects  intended  to  facilitate 
the  relocation  of  industrial  or  commercial 
plants  or  facilities  from  one  area  to  another, 
unless  the  Secretary  finds  that  the  relocation 
does  not  significantly  and  adversely  affect 
the  unemployment  or  economic  base  of  the 
area  from  which  the  industrial  or  commercial 
plant  or  facility  is  to  be  relocated. 

The  foregoing  prohibition  is  reflected 
in  the  UDAG  program  regulation  at  24 
CFR  570.4S6(c),  which  provides: 

(c)  Except  as  specified  herein,  no 
assistance  will  be  provided  for  projects 
intended  to  facilitate  the  relocation  of 
industrial  or  commercial  plants  or  facilities 
from  one  area  to  another,  unless  the 
Secretary  finds  that  such  relocation  does  not 
significantly  and  adversely  affect  the  level  of 
unemployment  or  the  economic  base  of  the 
area  from  which  such  industrial  or 
commercial  plant  or  facility  is  to  l>e 
relocated.  However,  moves  within  a 
metropolitan  area  shall  not  be  subject  to  this 
provision. 

The  amended  section  119(h)  at  section 
516  of  the  Housing  and  Community 
Development  Act  of  1987  (Pub.  L 100- 
242.  approved  February  5, 1986]  (1987 
Act),  contains  provisions  prohibiting 
assistance  to  projects  with  identified 
intended  occupants  as  follows: 


(2)  ProjecU  with  identified  intended 
occapants.  No  assistance  may  be  provided  or 
utilized  under  this  section  for  any  project 
with  identified  intended  occupants  that  is 
likely  to  facilitate— 

(A)  a  relocation  of  any  operation  of  an 
industrial  or  commercial  plant  or  facility  or 
other  business  establishment — 

(i)  from  any  city,  urban  county,  or 
identifiable  community  described  in 
subsection  (p],  that  is  eligible  for  assistance 
under  this  section;  and 

(ii)  to  the  city,  url>an  county,  or  identifiable 
community  described  in  subsection  (p),  in 
which  the  project  is  located;  or 

(B)  an  expansion  of  any  such  operation  that 
results  in  a  reduction  of  any  such  operation  in 
any  city,  county,  or  community  described  in 
subparagraph  (A)(i). 

(3)  Significant  and  adverse  effect  The 
restrictions  established  in  paragraph  (2)  shall 
not  apply  if  the  Secretary  determines  that  the 
relocation  or  expansion  does  not  significantly 
and  adversely  affect  the  employment  or 
economic  base  of  the  city,  county,  or 
community  from  which  the  relocation  or 
expansion  occurs. 

When  the  Department  learned  that 
some  speculative  space  projects 
(projects  in  which  the  occupants  of  all  or 
some  of  the  space  are  not  identified  in 
the  application  for  the  UDAG)  involved 
marketing  of  speculative  space  to 
potential  relocatees  of  nearby  areas, 
HUD  issued  a  Statement  of  Policy 
concerning  applications  for  projects 
containing  speculative  space.  50  FR  1505 
(January  11, 1985).  The  Statement  of 
PoUcy  was  designed  to  be  used  by 
UDAG  applicants  as  a  guide  and 
advisory  interpretation  of  section  119(h) 
as  it  applies  to  applications  for 
development  of  speculative  space.  The 
effect  of  the  1987  statutory  amendment 
generally  is  to  retain  the  applicability  of 
the  previously  existing  provisions  of 
section  119(h)  to  speculative  space 
projects. 

On  May  18, 1988,  the  Department 
pubhshed  proposed  rules  setting  out 
HUD  policy  on  applications  for 
development  of  speculative  space  and 
implementing  section  516  of  the  Housing 
and  Community  Development  Act  of 
1987  as  it  pertains  to  applications  for 
development  of  projects  with  identified 
intended  occupants.  Interested  parties 
were  given  until  June  17. 1988  to 
comment  on  the  proposed  rules.  Seven 
responses  were  received.  All  the 
comments  have  been  reviewed  and  their 
disposition  is  discussed  below. 

Section  570.456(c)(1)    Applications  for 
Projects  With  Speculative  Space 

Section  570.456(c)(1)  concerns 
application  of  the  business  relocation 
prohibition  to  proposed  projects  with 
speculative  space.  It  was  modiHed  by 
section  516  of  the  Housing  and 
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Community  Development  Act  of  1987 
but  the  statutory  modification 
incorporates  the  essential  elements  of 
the  1965  Statement  of  PoUcy.  An 
objection  was  made  to  the  metropolitan 
area  exclusion  in  paragraph  (c)(1)  for 
application  of  the  prohibition  against 
use  of  UDAG  funds  for  speculative 
projects  intended  to  facilitate  a 
relocation,  on  the  grounds  that  the 
metropolitan  area  exclusion  is 
tmwarranted  by  statutory  construction 
and  is  inconsistent  with  the  legislative 
history.  The  metropoUtan  area 
exclusion,  whidi  is  derived  from  the 
original  legislative  history  for  1977,  has 
been  in  the  UDAG  regulations  since 
initially  promulgated.  If  Congress  chose 
to  restrict  or  further  limit  the  exclusion  it 
could  have  done  so  in  section  516  of  the 
Housing  and  Community  Development 
Act  of  1987  when  other  changes  were 
made  in  the  prohibition  against  UDAG 
funding  of  business  relocations,  and  the 
Department  believes  the  thrust  of  the 
recent  Congressional  action  and  the 
legislative  history  (House  Committee  on 
Banking.  Finance  and  Urban  Affairs, 
H.R.  95-236)  supports  retention  of  the 
longstanding  exclusion.  To  limit  the 
exclusion  to  transfers  within  an 
applicant's  jurisdiction  ignores  the 
legislative  history,  which  recognized 
that  private  investment  in  one 
jurisdiction  in  a  metropolitan  area  may 
result  in  loss  of  commercial  or 
employment  activity  in  another. 

Several  respondents  expressed 
concern  that  the  paragraph  (c)(l](i) 
presumption  that  a  proposed  speculative 
project  is  intended  to  facilitate  a 
relocation  may  be  employed  as  the 
exclusive  means  of  applying  the 
prohibition  against  UDAG  funding  for 
speculative  space  projects.  However,  no 
detailed  alternative  tests  were 
recommended.  The  practice  of  the 
Department  in  determining  whether  the 
presumption  is  present  (as  announced  in 
the  1985  Statement  of  Policy)  has  been 
to  review  all  faots  and  materials 
submitted  by  applicants  and  parties 
claiming  that  the  prohibition  must  be 
applied. 

Concern  was  also  expressed  that  the 
Department  would  limit  its  review  of  a 
pattern  of  job  movement  to  the  jobs  of 
only  one  employer  in  paragraph 
{c)(l)(i)(A).  HUD  does  not  limit  the 
review  of  patterns  of  job  movement  to 
the  same  employer.  Rather,  the 
Department  considers  jobs  of  the  same 
class  or  category  in  determining  whether 
a  pattern  is  present,  and  HUD 
recognizes  that  a  variety  of  fact  patterns 
can  lead  to  a  presumption  that  there  is 
an  intention  to  facilitate  a  relocation. 


Other  economic  factors  would  be 
considered. 

One  respondent  submitted  that  the 
area  from  which  a  pattern  of  job 
movement  may  be  found  to  occur  should 
not  be  limited  to  50  miles  but  should  be 
the  trade  area  of  the  business  to  be 
located  in  the  proposed  speculative 
space  project.  The  Department 
continues  to  believe  that  50  miles 
contains  an  area  adequate  to  fairly  and 
reasonably  measure  any  pattern  of  job 
movement. 

The  respondent  also  argued  that 
under  paragraph  (c)(l)(i)(B)  the  time 
period  for  measuring  tlie  pattern  should 
be  extended  to  include  the  time  period 
after  the  project  is  completed,  since  the 
negative  effect  resulting  in  job 
movement  may  only  occur  after  the 
project  is  completed.  The  regulation  is, 
however,  intended  to  permit  review  of 
existing  patterns  which  are  likely  to 
continue  in  order  to  find  a  presumption 
in  regard  to  specidative  space  projects. 
Possible  new  future  patterns  of 
movement  are  simply  too  uncertain  to 
be  measured  in  regard  to  establishing 
the  presumption  of  a  prohibited 
relocation. 

Another  concern  about  the  "pattern  of 
job  movement"  measure  was  that 
"similar  relevant  factors"  in  paragraph 
(c)(l)(i](B)  are  too  narrow.  The 
regulation  requires  review  of 
"measurable  comparisons"  in 
considering  whether  the  presumption 
applies,  and  the  Department  believes 
that  the  present  language  permits  review 
of  all  data  germane  to  the  issue  of 
whether  a  pattern  of  job  movement  will 
Ukely  continue. 

Several  respondents  expressed 
concern  about  the  proper  placement  of 
the  burden  of  proof  in  finding  the 
presumption  of  intention  to  relocate,  and 
about  the  applicant's  right  to  rebut  such 
a  presumption.  The  argument  is  made 
that  if  there  is  a  prima  facie  showing  of 
intention  to  relocate  the  burden  must 
shift  to  the  applicant  to  prove  that  there 
will  not  be  a  relocation.  However,  it 
must  be  recognized  that  the  UDAG 
statute  is  designed  to  assist  distressed 
cities  and  that  the  prohibition  of  funding 
projects  intended  to  facilitate  a 
relocation  is  an  exception  to  the  larger 
purpose  of  the  Act.  The  experience  of 
the  Department  has  demonstrated  that 
parties  opposing  a  project  are  quite 
capable  of  providing  voluminous 
materials  assembled  to  show  such  an 
intention.  Where  any  questions 
concerning  a  possible  relocation  in 
violation  of  119(h]  are  raised  in  the 
application  or  in  the  review  of  the 
application  by  the  Department,  all 
relevant  data  will  be  weighed  in  making 


any  determination  as  to  the  presence  of 
the  presumption  or,  if  present,  the 
rebuttal  of  it  by  the  applicant.  The 
Department  beHeves  that  the  moving 
party  (i.e..  either  the  proponent  or 
opponent,  depending  on  who  is  required 
to  submit  the  evidence)  has  the  burden 
of  proof. 

As  recommended  by  one  of  the 
respondents,  the  Department  is 
modifying  {  570.458(c)(14)(iv)  to  require 
that  the  applicant  (as  well  as  the  project 
developer)  must  certify  that  to  the  best 
of  its  knowledge  the  requested  UDAG 
funds  will  not  facihtate  a  prohibited 
business  relocation.  This  change  will 
assist  the  city  in  focusing  on  the 
relocation  funding  prohibition.  Where 
appropriate,  the  applicant  may  be 
required  to  offer  evidence  in  support  of 
its  certification.  The  certification 
requirement  will  not  be  further 
expanded  in  the  rule  to  require  every 
identified  intended  occupant  to  certify 
also  that  its  portion  of  the  project  does 
not  facihtate  a  prohibited  business 
relocation,  because  this  suggested 
additional  requirement  would  be 
burdensome  in  this  complex  area  of 
statutory  interpretation.  The  applicant 
and  project  developer  certifications 
should  be  sufficient  since  they  constitute 
the  principal  participating  parties  in  the 
proposed  project.  During  the  application 
review,  additional  data,  including 
certifications,  may  be  required  as  the 
circumstances  warrant. 

Paragraph  (c)(l)(ii)  provides  that  the 
restriction  against  UDAG  funds  shall  not 
apply  if  the  Secretary  determines  that 
the  proposed  relocation  does  not 
significantly  and  adversely  affect  the 
employment  or  economic  base  of  the 
area  from  which  the  facility  is  to  be 
relocated  and  that  the  Secretary  is  not 
required  to  make  such  a  determination. 
Some  respondents  would  prefer  to  have 
the  Secretary  required  to  make  the 
determination  where  a  prohibited 
relocation  is  foimd  to  exist  in  either 
speculative  space  projects  or  projects 
with  identified  intended  occupants.  The 
Department  believes  that  Congress  did 
not  intend  to  require  the  Secretary  to 
make  such  a  determination.  Clearly, 
with  reference  to  projects  containing 
speculative  space,  the  original  provision 
was  not  amended  and  a  similar 
provision  (without  a  requirement  for  a 
determination  of  no  significant  or 
adverse  effect)  was  added  in  paragraph 
(c](2)[ii)  to  apply  the  exception  to  the 
prohibition  on  funding  a  relocation  of 
projects  with  identified  intended 
occupants.  The  Department  has  seen  no 
evidence  that  persuades  it  that  Congress 
intended  to  change  the  practice  of  the 
Secretary  not  to  make  determinations 
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that  a  relocation  "doei  not  ngnificandy 
and  adveneljr  affect"  the  area  from 
which  the  relocation  occors.  Tliis 
practice  hat  reeulted  in  the  broadest 
possible  application  of  the  prohibition 
agnnst  fending  busineas  relocations 
from  one  area  to  another  or  from  UDAG 
eligible  jurisdictions  in  regard  to 
proposed  projecta  vritfa  identified 
intended  oceapaolB. 

One  lespoedeni  identified  an  inequity 
in  tageid  le  the  dweshotda  far 
application  of  the  prahiUtian  against 
fundbig  UDAG  projects  containing 
specuktiire  space.  An  inoongruity  arises 
where  the  pnpoeed  facilities  are  siaed 
just  over  the  initial  thresholds.  The  low 
cap  caused  small  boikliags  with  huge 
amounts  of  apeculative  space  to  be 
favored  over  large  buildings.  The  initial 
th-esholde  in  paragraph  (cXlNBMiv) 
have  been  Modified  to  correct  the 
ineqvity. 

Section  5r0.45e(cf(2i    AppHaxtiaia  for 
Projects  With  identified  Intended 
Occupants 

Section  S7a456(c)(2)  coacems 
application  of  the  business  relocation 
prohibition  to  projects  with  identified 
intended  occupants.  It  iapIeBaents 
section  516  of  the  Housing  and 
Coamunity  Development  Act  of  1987.  It 
prohibits  &e  UDAG  funding  of  projects 
with  identified  intended  occupants 
which  are  "Ifl^ly  to  facilitate"  business 
relocations. 

Projects  %vith  speculative  space  which 
are  "intended  to  facilitate"  the 
relocation  of  a  facility  are  not  to  be 
funded  by  UDAG,  and  under  the  1987 
Act  projects  with  identified  intended 
occupants  which  are  "HkeW  to 
facilitate"  the  relocation  of  any 
operation  of  a  facility  are  not  to  be 
funded  by  UDAG.  Under  paragraph 
(c)t8J(iii)  of  the  regulation  the  term 
"Hke^"  has  been  defined  to  mean 
"probably  or  reasonably  to  be  expected 
as  determined  by  firm  evidence  •  •  *." 
The  specolative  space  part  of  the  rde 
does  Tiot  contain  a  detkrilioa  of 
"iiitendeQ  to  reciiitate  .  Semral 
cuiiiiiteRters  aigued  that  the  new 
provision  in  Aie  1W7  Act  whidi  appHes 
to  projects  with  identified  intended 
occupents  wee  adopted  by  Congress  as 
a  result  of  a  oontrorersiel  project  which, 
after  the  award  and  fwidiag  of  most  of 
the  UDAG,  preseated  a  eeiioos  qaestion 
of  comptianoe  with  the  statate.  The  new 
standard,  oonunenters  asserted,  was 
intended  to  place  a  heavier  borden  on 
the  applicant  and  the  project  developer 
to  demoastrate  diat  there  would  not  be 
a  prolribited  relocatioB.  And,  the 
argument  continues,  the  proposed  rule's 
definition  of  likely^  requires  "smoldng 
gun"  evidence.  The  commenters  read  the 


definition  to  aiean  "absohite  proof  that 
a  relocation  is  actually  happening. 

The  Department  believes  that  it  would 
err  in  requiring  anytMng  leas  than  finn 
evidence,  sinoe  nanors  of  chiaings  or 
redactions  often  aboond  when  no 
closing  is  planned,  and  even  newspaper 
reports  of  proposed  closings  may  be 
inaccurate.  Phw  evidence  is  not 
necessartty  linited  to  information  from 
the  project  developer  svho  mast  certify 
in  the  appftcation  for  hmds  that  the 
UDAG  funds  will  not  facilitate  any 
business  relocation  or  explain  fidly 
where  UDAG  fimds  will  fadiitate  a 
businese  relocation.  Nor  does  the 
defiaMoB  require  that  a  relocatioa  is 
actually  happening  far  the  UDAG 
funding  to  be  pmlihitnd:  euchm 
interpietatian  is  iuuuiisiMrnt  with 
"prabaUf  or  Uaelr  to  be  expected." 
Parties  i^aNen^ng  the  eU^biiity  of  a 
proposed  prafect  certrinly  may  rely  oa 
consoltaat  studies,  bat  it  aandd  be 
impossMe  for  the  Department  to 
consider  such  studies,  by  theauelwes.  as 
"firm  evidence"  vdwn  both  proponents 
and  opponents  have  submitted  similar 
studies  drawing  opposite  condasinns. 
The  Department  intends  to  consider  all 
relevaoA  evidemx  ia  deteiminaig 
whether  a  prohibited  relocatian  is  likely 
to  be  facilitated,  bat  does  not  believe  a 
change  in  the  rule's  definition  of  "likely" 
is  appropriate. 

An  objection  was  made  to  the 
limitation  that  the  prohibition  applies 
only  to  nwves  from  "any  UDAG  eligible 
jatisdictNin"  in  paia^aph  (cM2KA). 
rather  than  ftnm  "any  area"  as  in 
paragraph  (cHl)  applications  for 
speculative  space  projects.  It  is  argued 
that  non-dis<reaaed  dties  can  be 
advecs^  affected  by  buuneases 
moving  from  their  furisdictions.  Another 
respondent  would  like  to  have  this 
prahibitton  apply  to  auives  fivm  "recent 
UD AC  prefects."  The  choice  of  the  locus 
is  in  die  1987  legislation,  and  the 
Department  is  bonad  by  it 

Para^ph  (c)(2)  also  exclodes 
relocations  widdn  a  metropobtaa  area 
from  operatioa  of  the  prohibition  against 
UDAG  funding.  This  exclusion  is 
consistent  with  the  practice  di  the 
Departmeat  over  the  entire  history  of 
the  UDAG  pra^am  and  it  has  been 
applied  to  bodi  proposed  projects  with 
identified  intended  ooonpants  and 
speculative  space  projects  as  stated  in 
paragraph  57a4S6(c),  from  its  inception. 
As  noted  in  oar  discussion  of 
speculative  space  prefects,  ttiere  is  no 
indication  that  Coagrem  intended  last 
year  to  alter  a  ten  year-oU  statutory 
policy. 

Commenters  argued  that  using 
"substantial"  in  parayaph  (c)(2)(B)  to 


modify  "reduction  of  any  audi 
operation"  and  in  pacayaph  (cKSK>)  to 
mo<fify  "namber  of  poaitians"  and 
"employment  tqypottanUiea*'  in  the  rale's 
deiBnitian  of  operalian  violated  the 
intent  of  Coi^em  in  prohOating  UDAG 
fundii^  of  business  lalocatians.  This 
modifier,  tbe  umimenters  daiaied.  in 
effect  places  the  "no  significant  and 
adverse  effect"  detenainations  by  die 
Secretary  into  die  threshold  issue  <rf 
whether  a  prohibited  relocatioa  is 
present  The  Department's  purpose  in 
adding  "substantial"  where  indkated 
above  is  to  avoid  absurd  resalts  in 
applymg  the  rule.  If  a  project  devetoper 
employs  300  people  and  will  move  to  a 
distressed  dty.  caasiag  its  operation  in 
the  distressed  dty  from  which  it  is 
moving  to  be  reduced  by  10  people,  the 
Department  believes  that  Congress  did 
not  intend  to  prohibit  use  of  UDAG 
funds  to  assist  in  the  relocation.  The 
nymhwra  posited  in  the  example  are 
more  than  de  miniais  but  less  than 
substantial  under  the  circumstances.  A 
substantiality  test  simply  permits  some 
weighing  of  the  size  of  the  reduction  of 
the  operation  and  the  number  of  jobs 
lost  and  employment  opportimities  lost 
against  the  jobs  lost  and  relevant 
employment  data  in  the  affected  UDAG- 
eligible  jurisdiction.  Certainly  in 
proposed  projects  where  job  loss  or  loss 
of  employment  is  insubstantial  a 
distressed  dty  should  not  be  barred 
from  receivir^  UDAG  funds,  and  the 
issue  of  weiring  is  appropriately  a 
threshold  question.  What  constitutes 
substantial  or  insubstantial  must  be 
considered  on  an  at/  hoc,  appfication-by- 
application  basis.  Congress  has  not.  and 
the  Department,  based  on  rts  experience 
in  this  complex  area,  should  not  set 
rigid,  fixed  staiidaids  or  nusAers  in  the 
intricate  process  of  reviewing  business 
relocations  and  maldng  tftreshold 
determinations.  Use  of  the  word 
"substantial"  is  relevant  in  threshold 
determinations  of  whettier  a  prohibited 
relocation  would  Mcely  be  fadHtated. 
whereas  die  relevant  measure  for 
subsequent  findings  is  wliether  the 
relocation  wgnificandy  and  adversely 
affects  the  jurisdiction  from  which  the 
operation  or  business  is  moving,  which 
latter  finding  the  Secretary  is  permitted 
to  ""W*  as  discussed  in  relation  to  the 
similar  proviaian  in  paragraph  (cKlXii)- 
Where  the  YStO  Act  requires  it  die 
Department  has  established  in 
paragraph  (c|(2)Mt}  (AJ  and  (B)  non- 
exdnsive  criteria  to  be  used  in  makiilg 
"lignificant  and  adverse" 
determinations. 

Anodier  comment  stated  diat  the  new 
provision  giving  asststanoe  for 
individuals  adversely  affected  by 
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prohibited  relocations,  as  set  forth  in 
paragraph  (c)(4),  requires  that  UDAG 
grants  be  conditioned  on  "each 
identified  occupant  not  thereafter 
causing  any  relocation."  Based  on  its 
experience,  the  Department  prefers  not 
to  rely  on  covenants  as  a  means  of 
permitting  a  fimding  where  a  prohibited 
relocation  might  occur;  rather  the  goal  is 
not  to  fund  a  prohibited  relocation  in  the 
first  instance  by  careful  and  complete 
analysis  of  the  application  and  of  the 
submissions  of  third  parties. 

The  same  commenter  suggested  that  a 
project  developer  name  and  keep 
current  its  list  of  identified  intended 
occupants  up  to  the  deadline  for 
submitting  firm  financing  commitments. 
We  believe  that  the  certification 
required  of  the  project  developer  in 
S  570.458(c)(14)(iv)  is  continuing  and 
where  any  business  relocation  is 
involved  a  detailed  explanation  would 
include  identification  of  intended 
occupants — and  more. 

Finally,  the  responses  have  indicated 
some  confusion  concerning  whether 
paragraph  (c)(1)  (projects  with 
speculative  space)  or  paragraph  (c)(2) 
(projects  with  identified  intended 
occupants)  would  be  applied  if  an 
application  contains  boUi  categories  and 
the  speculative  space  thresholds  are 
met  The  typical  regional  shopping 
center  with  identified  major  department 
stores  is  an  example  of  such  a  project. 
The  Department  would  apply  paragraph 
(c)(2)  as  to  the  identified  occupant 
element  and,  because  it  would  be 
necessary  to  establish  a  presumption 
where  the  occupants  are  unknown,  the 


Department  also  would  apply  paragraph 
(c)(1)  as  to  the  speculative  space  portion 
of  the  proposed  project. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(C)  of  the  National 
Environmental  Policy  Act  of  1969.  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  between 
7  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  Rules  Docket  Clerk  at  the 
above  address. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  issued  by 
the  President  February  17, 1981. 
Analysis  of  the  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  the  ability  of 
the  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601),  the  Undersigned  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  number  of  affected  small 
entities  would  not  be  substantial.  The 
funding  for  the  UDAG  program  has  been 
reduced  in  recent  years  and  the  changes 


will  have  no  effect  on  the  competitive 
position  of  small  entities. 

Executive  Order  12612,  Federalism. 
The  General  Counsel,  as  the  Designated 
Ofncial  under  section  6(a)  of  Executive 
Order  12612,  Federalism,  has 
determined  that  the  policies  in  this  rule 
will  not  have  significant  federalism 
implications  when  implemented  and. 
thus,  are  not  subject  to  review  under  the 
Order.  The  subject  matter  of  the  rule  is 
limited  to  matters  of  program 
administration  associated  with  federal 
grants,  and  has  no  preemptive  effect  on 
state  law,  nor  does  it  restrain  or 
interfere  in  any  manner  with  state  or 
local  law  or  policy. 

Executive  Order  12606,  the  Family. 
The  General  Counsel,  as  the  Designated 
Official  under  Executive  Order  12606. 
the  Family,  has  determined  that  this  rule 
does  not  have  potential  significant 
impact  on  family  formation, 
maintenance,  and  general  well-being, 
and,  thus,  is  not  subject  to  review  under 
the  Order. 

The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  ONIB  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Sections 
S70.456(c)(3)  and  570.458(c)(14)(xviii)  of 
this  rule  have  been  determined  by  the 
Department  to  contain  collection  of 
information  requirements.  Information 
on  these  requirements  is  produced  as 
follows: 

Respondent 

4.380  X  $13.00  =  $56,940 

Burden  Estimate 


Reporting  requirefnents 


No  o( 
respond- 
ents' 


Ho.  on 
responses 

respondent 


Mrs      = 


Annual 
total 


Certificate 

Detailed  Exptmtion'. 
Appetf 


396 

1 

1 

396 

99 

1 

40 

3.960 

24 

1 

1 

24 

Total. 


4.380 


■  Ttw  level  of  burden  iMXild  vary  due  to  differences  in  the  proposed  protects  and  the  amount  and  types  o<  irrtormation  the  Respondent  chooses  to  submtt 
*  k)  calendar  year  1988,  986  applications  «*ere  received  tor  five  funding  rounds.  We  anticipate  no  more  than  two  funding  rounds  m  1989.  one  IMetro  and  or>e 


This  rule  was  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  April  24, 1989  (54 
FR 16708, 16735)  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 

The  Catalog  of  Federal  Domestic 
^^WVssistance  number  is  14.221 — Urban 
Development  Action  Grants. 

Lists  of  Subjects  hi  24  CFR  Part  570 

Community  development  block  grants. 
Grant  programs:  housing  and  community 
development  Loan  programs:  housing 


and  community  development.  Low  and 
moderate  income  housing.  New 
communities.  Pockets  of  poverty.  Small 
cities. 

Accordingly,  24  CFR  Part  570  is 
amended  as  follows: 

PART  570-COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

1.  The  authority  citation  for  Part  570 
continues  to  read  as  follows: 


Autliotity:  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974  (42 
U.S.C.  5301-5320);  8ec.7(d)  of  the  Department 
of  Housing  and  Url>an  Development  Act  (42 
U.S.C.  3535(d)). 

2.  Paragraph  (c)  of  $  570.456  is  revised 
to  read  as  follows: 


§  S70.4S6 
limitations  on 


activities  and 
activities. 


(c)(1)  No  assistance  may  be  provided 
under  this  subpart  for  speculative 
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projects  intended  to  facilitate  the 
relocation  of  industrial  or  commercial 
plants  or  facilities  from  one  area  to 
another.  The  provisions  of  this 
paragraph  (cKl)  shall  not  apply  to  a 
relocation  of  any  such  plant  or  facility 
within  a  metropolitan  area. 

(i)  HUD  will  presume  that  a  proposed 
project  which  includes  speculative 
commercial  or  industrial  space  is 
intended  to  facilitate  the  relocation  of  a 
plant  or  facility  from  one  area  to 
another,  if  it  is  demonstrated  to  HUD's 
satisfaction  that 

(A)  The  proimsed  proiect  is 
reasonably  proximate  (i.e..  within  50 
miles)  to  an  area  from  which  there  has 
been  a  signincant  current  pattern  of 
movement,  to  areas  reasonably 
proximate,  of  )obs  of  the  category  for 
which  sach  space  ie  appropriate:  and 

(B)  There  is  a  likelihood  of 
continuation  of  liie  pattern,  based  on 
measurable  comparisons  between  the 
area  from  which  the  movement  has  been 
occurring  and  the  area  of  the  proposed 
project  in  teims  of  tax  rates,  energy 
costs,  and  similar  relevant  fectors. 

(ii)  The  restrictioDS  established  in  this 
paragraph  (cXl)  shall  not  apply  if  the 
Secretary  determines  that  the  relocation 
does  not  significandy  and  adversely 
affect  the  employment  or  economic  base 
of  the  area  from  which  the  industrial  or 
commercial  plant  or  facility  is  to  be 
relocated.  However,  the  Secretary  will 
not  be  required  to  make  a  determination 
whether  there  is  a  si^uHcant  and 
adverse  effect.  If  such  a  determination  is 
undertaken,  the  Secretary  will  presume 
that  there  is  a  significant  and  adverse 
effect  where  the  signiflcant  pattern  of 
job  movement  and  the  likelihood  of 
continuation  of  such  a  pattern  has  been 
from  a  distressed  community. 

(iii)  The  presumptions  established  in 
accordance  with  this  paragraph  (c](l) 
are  rebuttable  by  the  appHcant. 
However,  the  burden  of  overcoming  the 
presumptions  will  be  on  the  applicant. 

(iv)  The  presumptions  established  in 
this  paragraph  (c)(1)  will  not  apply  if  the 
speculative  space  contained  in  a 
commercial  or  industrial  plant  or  faciUty 
included  in  a  project  bonstitutes  a  k^ser 
percentage  of  the  total  space  contained 
in  that  plant  or  facility  than  the 
threshold  amounts  specified  below: 


Sizaof  plantor 
(aciMy 


0  to  50.000  iq.  ft 

50.001  to  250,000 

250.001  to  1.000.000 


Amount  ol  KMCulativ*  apaca 


10  pwoant. 

5.000  aq.  n.  or  8  peroent. 

MMchavar  is  grMrtar. 
20JOOO  sq.  ft.  or  5  p«rc«nt. 

wnicfwwf  is  QTOfltsr, 


Sizaof 


ofpiwN( 
iacAty 


1,000,001  or  mors 
aq.ft 


Amount  of  ipaculatMS  apaca 


50,000  aq.  ft  or  3  percent, 
wfHchever  to  Qrasier. 


(2)  Projects  with  identified  intended 
occupants.  No  assistance  may  be 
provided  or  utilized  under  this  subpart 
for  any  project  with  Identified  intended 
occupants  that  is  likely  to  {acilitate: 

(i)  A  relocation  of  any  operation  of  an 
industrial  or  commercial  plant  or  facility 
or  other  business  establishment  from 
any  UDAG  eligible  jurisdiction;  or 

(ii)  An  expansion  of  any  operation  of 
an  industrial  or  commercial  plant  or 
facility  or  other  business  establishment 
that  results  in  a  substantial  reduction  of 
any  such  operatios  ia  any  UDAG 
eli^ble  jurisdiction.  The  inovisions  of 
this  paragraph  (cK2)  shall  not  apply  to  a 
relocation  of  an  <^)eratioB  or  to  an 
expansion  of  an  operation  within  a 
metropolitaa  area.  The  provisions  of  this 
paragraph  (c)(2)  skaU  apply  only  to 
projects  that  do  aot  Imvb  speculative 
space,  or  to  projects  that  include  both 
identified  iirtended  occupant  space  and 
speculative  space. 

(iii)  Significant  and  adverse  effect. 
The  restrictions  estaUished  in  this 
paragrajA  (c)(2)  shall  not  apply  if  the 
Secretary  deteradnes  that  the  relocation 
or  expansion  does  not  significandy  and 
adversely  afiect  the  employment  or 
economic  base  of  the  UDAG  eligible 
jurisdictioB  from  which  the  relocation  or 
expansion  occurs.  However,  the 
Secretary  avill  act  be  reqahed  to  make  a 
determination  whethei  there  is  a 
significant  and  adverse  effect.  If  such  a 
determination  is  undertaken,  among  the 
factors  which  the  Secretary  will 
consider  are: 

(A)  Whether  it  is  reasonable  to 
anticipate  that  there  will  be  a  significant 
net  loss  of  jobs  in  the  plant  or  facility 
being  abaadooed;  and 

(B)  Whether  an  equivalent  productive 
use  will  be  made  of  the  plant  or  facility 
being  abandoned  by  the  relocating  or 
expanding  operation,  dius  creating  no 
deterioration  of  economic  base. 

(3)  Within  90  days  following  notice  of 
intent  to  withhold,  deny  or  cancel 
assistance  under  paragraph  (c)  (1)  or  (2) 
of  this  section,  the  applicant  may  appeal 
in  writing  to  the  Secretary  the 
withholdii)g.  denial  or  cancellation  of 
assistance.  The  applicant  will  be 
notified  and  given  an  opportunity  within 
a  prescribed  time  for  an  informal 
consultation  regarding  the  action. 

(4)  Assistance  for  individuals 
adversely  affected  by  prohibited 
relocations,  (i)  Any  amount  withdrawn 
by.  recaptured  by.  or  paid  to  the 


Secretary  because  of  a  violation  (or  a 
settlement  of  an  alleged  violation)  of 
this  section  (or  any  regaiatlon  issued  or 
contractual  provision  entered  into  to 
carry  out  thb  section)  by  a  project  with 
identified  intended  occupants  will  be 
made  available  by  the  Secretary  as  a 
grant  to  the  UDAG  eligiUe  jaitsdiction 
from  vidiicfa  the  operaiion  of  an 
indnsirial  or  coauneitial  plant  or  facility 
or  other  business  estabiieliineBt  was 
relocated,  or  in  which  the  operation  was 
reduced. 

(ii)(A)  Any  amount  SMde  available 
under  this  paragraph  shall  be  used  by 
the  grantee  to  assist  individuals  who 
were  employed  by  the  operation 
involved  before  the  relocation  or 
reduction  and  whose  employment  or 
terms  of  employment  were  adversely 
affected  by  the  relocation  or  reduction. 
The  assistance  shall  include  job 
training,  job  retrauuQg,  and  job 
placement 

(B)  If  any  amount  made  available  to  a 
grantee  under  this  paragraph  (c)(4)  is 
more  than  is  required  to  provide  the 
assistance  described  in  paragraph 
(c)(4)(ii)(A)  of  this  section,  the  grantee 
shall  use  the  excess  amount  to  cany  out 
community  development  activities 
eligible  under  section  105(a]  of  the 
Housing  and  Community  Development 
Act  of  1974. 

(iii)(A)  The  provisions  of  diis 
paragraph  (cK4)  shall  be  applicable  to 
any  amount  withdrawn  by,  recaptured 
by,  or  paid  to  the  Secretary  under  this 
section,  iadndiog  any  amount 
withdrawn,  recapturad,  or  paid  before 
the  effective  date  of  this  paragraph. 

(B)  Grants  may  be  made  under  this 
paragraph  (c)(4)  only  to  the  extent  of 
amounts  provided  in  appropriation  Acts. 

(5)  For  purposes  of  this  section,  the 
following  definitions  apply: 

(i)  "Operation"  means  any  plant, 
equipment  facility,  substantial  number 
of  positions,  substantial  employment 
opportunities,  production  capacity,  or 
product  line. 

(ii)  "Metropolitan  area"  means  a 
metropolitan  area  as  defined  in 
S  570.3(p)  and  which  consists  of  either  a 
freestanding  metropoUtan  area  or  a 
primary  metropolitMi  statistical  area 
where  both  primary  and  consolidated 
areas  exist 

(iii)  "Likely"  menu  fnobably  or 
reasonably  to  be  expe^ed,  as 
determined  by  firm  evidence  such  as 
resolutions  of  a  ooiporation  to  dose  a 
plant  or  facihty.  notifications  of  closure 
to  collective  bat;gaining  units, 
correspondence  and  notifications  of 
corporate  officials  relative  to  a  closure, 
and  supportive  evidence,  such  as 
newspaper  articles  and  notices  to 


employees  regarding  closure  of  a  plant 
or  facility.  Consultant  studies  and 
marketing  studies  may  be  submitted  as 
supportive  evidence,  but  by  themselves 
are  not  firm  evidence. 

(iv)  "UDAG  eligible  jurisdiction" 
means  a  distressed  community,  a  Pocket 
of  Poverty,  a  Pocket  of  Poverty 
community,  or  an  identifiable 
community  described  in  section  119(p) 
of  tlie  liousing  and  Community 
Development  Act  of  1974. 

(6)  Notwithstanding  any  other 
provision  of  this  subpart,  nothing  in  this 


subpart  may  be  construed  to  permit  an 
inference  or  conclusion  that  the  policy 
of  the  urban  development  action  grant 
program  is  to  facilitate  the  relocation  of 
businesses  from  one  area  to  another. 

3.  Section  570.458(c){14)  is  amended  to 
add  a  new  paragraph  (xviii)  as  follows: 

S  570.458    Full  Applications. 

*  *  •  *  • 

(c)  •   *   • 
(14)  •   *   * 

(xviii)  The  applicant  and  project 
developer  must  certify  that,  to  the  best 


of  their  knowledge,  the  requested  UDAG 
funds  will  not  facilitate  any  business 
relocation  as  described  in  §  570.456(r.).  If 
the  UDAG  funds  will  facilitate  any 
business  relocation,  a  detailed 
explanation  shall  be  provided. 

Date:  May  ft  1989. 

Audrey  E.  Scott, 

Genera  J  Deputy  Assistant  SecnHary  for 
Community  Planning  and  Developmi-nt. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart22 
(FRL-3464-2] 

Administrative  Penalty  ProMduTM. 

AOINCV:  Environmental  Protection 

Agency  (EPA). 

action:  Interim  Hnal  rule 


r.  EPA  is  today  promulgating  an 
interim  flnal  rule  establishing 
procedures  for  the  administrative 
assessment  of  civil  penalties  under  (1) 
section  109  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA).  42  U.S.C.  0601  et  seq.,  as 
amended  by  the  Superfund  Amendments 
and  Reauthorization  Act  (SARA)  of 
1988.  Pub.  L  No.  99-499,  for  violations  of 
provisions  specified  in  section  109  of 
CERCLA.  including  failing  to  report 
releases  of  hazardous  substances,  and 
(2)  section  325  of  the  Emergency 
Planning  and  Community  Right-To- 
Know  Act  (EPCRA),  42  U.S.C.  11001  et 
seq.,  for  violations  of  provisions 
specified  in  section  325  of  EPCRA.  The 
rule  provides  that  the  administrative 
assessment  of  CERCLA  section  109 
penalties  and  EPCRA  section  325 
penalties  will  be  governed  by  EPA's 
Consolidated  Rules  of  Practice 
Governing  the  Administrative 
Assessment  of  Civil  Penalties  and  by 
supplemental  rules  relating  specifically 
to  penalty  assessments  under  section 
109  of  CERCLA  and  section  325  of 
EPCRA.  EPA  is  taking  this  action  in 
response  to  amendments  to  CERCLA 
made  by  SARA,  which  authorize  the 
President  to  assess  administrative 
penalties  for  certain  violations  of 
CERCLA  and  which  authorize  the 
Administrator  of  EPA  to  assess 
administrative  penalties  for  violations  of 
EPCRA.  The  authority  granted  to  assess 
administrative  penalties  was  effective 
upon  the  date  of  enactment  of  SARA. 
which  was  October  17. 1986. 
OATCS:  Comments  on  this  interim  final 
rule  must  be  submitted  on  or  before  July 
17, 1989.  This  interim  final  rule  is 
effective  on  May  16. 1989,  and  governs 
all  proceedings  for  the  administrative 
assessment  of  a  civil  penalty  under 
section  109  of  CERCLA  or  section  325  of 
EPCRA  for  which  an  administrative 
complaint  is  filed  after  May  16, 1989. 
EPA  will  use  this  rule  as  guidance  for 
conducting  these  proceedings  prior  to 
the  date  it  becomes  effective  on  an 
interim  final  basis. 

AOONISS:  Persons  may  mail  comments 
on  this  interim  final  rule  to  Sandra 


Connors.  Office  of  Enforcement  and 
Compliance  Monitoring.  Hazardous 
Waste  Division  (LE-134S).  Room  3219L, 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW..  Washington.  DC 
20460.  Persons  may  inspect  comments  at 
that  address. 

FON  FURTMCR  INPOflMATION  CONTACT: 

Sandra  Connors,  Office  of  Enforcement 

and  Compliance  Monitoring.  Hazardous 

Waste  Division  (LE-134S),  U.S. 

Environmental  Protection  Agency.  401 M 

Street  SW..  Washington,  DC  20460, 202- 

382-3110. 

SUPPLEMENTARY  INPORMATION: 

Statutory  Background 

On  October  17, 1986,  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA)  of  1986.  Pub.  L  No.  9&^g9,  was 
enacted.  Title  I  of  SARA  amended  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  42  U.S.C.  9601  et 
seq.,  by  revising  section  109, 42  U.S.C 
9609,  which  authorizes  the  President  to 
assess  administrative  penalties  for 
violations  of  specified  provisions  of 
CERCLA.  Title  III  of  SARA  is  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA). 
SecUon  325(b)  of  EPCRA,  42  U.S.C. 
11045(b),  authorizes  the  Administrator  of 
EPA  to  assess  administrative  penalties 
for  violations  of  emergency  notification 
under  section  304  of  EPCRA.  Section 
325(c)  of  EPCRA  authorizes  the 
Administrator  of  EPA  to  assess 
administrative  penalties  for  reporting 
violations  under  sections  311,  312, 313, 
322  or  323  of  EPCRA.  Section  325(d)  of 
EPCRA  authorizes  the  Administrator  of 
EPA  to  assess  administrative  penalties 
for  frivolous  trade  secret  claims  made  in 
violation  of  section  322  of  EPCRA. 

Section  109  and  section  32S(b) 
established  two  "classes"  of 
administrative  penalties,  which  differ 
with  respect  to  allowable  procedure  and 
maximum  assessment.  The  provisions 
for  Class  I  penalties  allow  for  a 
maximum  penalty  of  $25,000  per 
violation  and  the  Respondent  must  be 
provided  notice  and  an  opportunity  for 
hearing.  The  provisions  for  Class  U 
penalties  authorize  a  maximum  penalty 
of  $25,000  per  day  for  each  day  during 
which  the  violation  continues  and  a 
maximum  penalty  of  $75,000  per  day  for 
each  day  during  which  the  violation 
continues  for  a  second  or  subsequent 
violation  and  are  explicitly  made 
subject  to  the  requirements  of  the 
Administrative  Fh*ocedure  Act  (APA),  5 
U.S.C.  554,  556.  Class  II  proceedings  are 
similar  to  administrative  adjudicatory 
proceedings  employed  by  the  Agency 
under  other  environmental  statutes. 


which  are  subject  to  section  554  of  the 
APA. 

Sections  325  (c)  and  (d)  of  EPCRA  are 
silent  as  to  the  type  of  administrative 
hearing  procedures  to  be  employed  for 
the  assessment  of  penalties  under  these 
sections.  Section  325(c)(1)  authorizes  a 
maximum  penalty  of  $25,000  per  day  for 
each  day  during  which  the  violation 
continues  and  section  325(c)(2) 
authorizes  a  maximum  of  $16,000  per 
day  for  each  day  during  which  the 
violation  continues.  The  penalties  under 
section  325(c)  may  be  assessed  on  a 
daily  basis.  Section  325(d)  of  EPCRA 
authorizes  a  penalty  of  $^,000  per 
frivolous  trade  secret  claim. 

Under  section  109(a)  of  CERCLA.  a 
Class  I  penalty  requires  only  notice  and 
opportunity  for  hearing.  A  Class  II 
penalty  under  section  109(b)  of  CERCLA 
may  be  assessed  by  the  President 
through  an  order  issued  after 
opportunity  for  a  hearing  on  the  record 
in  accordance  with  section  554  of  the 
Administrative  Procedure  Act  (APA).  5 
U^C  554.  The  authority  to  assess 
penalties  under  CERCLA  section  109  has 
been  delegated  to  EPA  [see  Executive 
Order  12580  of  January  23. 1987. 52  FR 
2923  (January  29. 1967). 

Class  I  and  Class  11  civil  penalties 
under  section  109  may  be  assessed  for 
(1)  a  violation  of  the  emergency  release 
notification  requirements  of  section  103 
(a)  or  (b):  (2)  a  violation  of  section . 
103(d)(2)  (relating  to  recordkeeping):  (3) 
a  violation  of  the  requirements  of 
section  108.  the  regulations  issued  under 
section  108.  or  with  any  denial  or 
detention  order  under  section  108 
(relating  to  Hnancial  responsibility);  (4) 
a  violation  of  an  order  under  section 
122(d)(3)  (relating  to  settlement 
agreements  for  action  under  section 
104(b));  or  (5)  any  failure  or  refusal 
referred  to  in  section  122(1)  (relating  to 
violations  of  administrative  orders, 
consent  decrees,  or  agreements  with 
federal  facilities  under  section  120). 

Under  section  325(b)(2)  of  EPCRA.  a 
Class  II  penalty  is  assessed  and 
collected  by  the  Administrator  in  the 
same  manner,  and  subject  to  the  sq;ne 
provisions,  as  in  the  case  of  civil 
penalties  assessed  and  collected  under 
section  16  of  the  Toxic  Substances 
Control  Act.  15  U.S.C.  2615.  Those 
penalties  are  assessed  by  an  order 
issued  after  opportunity  for  a  hearing  on 
the  record  in  accordance  with  section 
554  of  the  APA.  A  Class  I  penalty  under 
section  325(b)(1)  of  EPCRA  requires  only 
notice  and  opportunity  for  a  hearing. 

Under  section  325(c)(4)  of  EPCRA.  the 
Administrator  may  assess  by 
administrative  order  any  civil  penalty 
for  which  a  person  is  liable  under 
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section  325(c).  Under  section  325(c)(1).  a 
penalty  of  not  more  than  $25,000  for 
each  violation  may  be  assessed  for 
violations  of  the  right-to-know  reporting 
requirements  imder  sections  312  or  313 
of  EPCRA.  Under  section  325(c)(2).  a 
penalty  of  not  more  than  $10,000  for 
each  violation  may  be  assessed  for 
violations  of  section  311  or  323(b) 
requirements  or  for  failure  to  furnish 
information  under  section  322(a)(2).  For 
purposes  of  section  325(c),  each  day  a 
violation  continues  constitutes  a 
separate  violation.  Under  section  325(d) 
of  EPCRA,  the  Administrator  may 
assess  by  administrative  order  a  penalty 
of  $25,000  per  frivolous  trade  secret 
claim  made  under  section  322(d)(4). 

Both  sections  109  and  325  authorize 
EPA  to  issue  subpoenas  to  obtain  the 
attendance  and  testimony  of  witnesses 
and  the  production  of  documents.  A 
person  subject  to  an  order  assessing  a 
Class  II  penalty  under  section  109  may 
seek  judicial  review  of  the  order  with 
the  appropriate  United  States  Court  of 
Appeals.  A  person  subject  to  an  order 
assessing  a  Class  I  penalty  under 
section  109  or  a  penalty  under  section 
325  may  seek  judicial  review  of  the 
order  with  the  appropriate  United  States 
District  Court. 

Description  of  Final  Rule 

This  interim  final  rule  applies  formal 
APA  hearing  procedures  at  this  time  to 
all  EPA  administrative  penalty 
authorities  under  CERCLA  section  109 
and  EPCRA  section  325.  The  Agency  is 
currently  considering  developing 
procedures  for  assessing  Class  I 
penalties  that  would  be  less  formal  than 
the  Part  22  procedures  and  that  would 
apply  to  penalties  under  section 
109(b)(1)  of  CERCLA.  section  325(b)(1) 
of  EPCRA.  section  325(d)  of  EPCRA.  and 
to  certain  civil  penalties  under  section 
325(c)  of  EPCRA. 

EPA  promulgated  Consolidated  Rules 
of  Practice  Governing  the 
Administrative  Assessment  of  Civil 
Penalties  and  Revocation  or  Suspension 
of  Permits  at  40  CFR  Part  22.  Those  rules 
govern  the  administrative  assessment  of 
penalties  under  other  statutes 
administered  by  EPA  subject  to  the 
adjudicatory  hearing  requirements  of  the 
APA  or  for  which  EPA  has  determined 
such  procedures  are  appropriate.  The 
Consolidated  Rules  are  designed  to 
provide  a  common  set  of  procedural 
rules  for  certain  of  EPA's  administrative 
penalty  programs,  in  order  to  reduce 
paperwork,  inconsistency,  and  the 
burden  on  the  regulated  community.  See 
45  FR  24360  (April  9. 1980). 

Under  the  Consolidated  Rules  of 
Practice,  EPA  will  assess  CERCLA 
section  109  penalties  and  EPCRA 


section  325  penalties  by  an  order  issued 
after  opportunity  for  a  hearing  on  the 
record.  EPA  has  concluded  that  the 
Consolidated  Rules  should  be  followed, 
on  an  interim  final  basis,  as  the 
procedural  framework  to  assess 
penalties  under  section  109  of  CERCLA 
and  section  325  of  EPCRA.  Accordingly, 
this  interim  final  rule  provides  that  the 
Consolidated  Rules  will  govern 
adjudicatory  proceedings  for  the 
assessment  of  civil  administrative 
penalties  under  section  109  of  CERCLA 
and  section  325  of  EPCRA. 

In  addition,  as  part  of  today's 
rulemaking,  EPA  is  promulgating,  on  an 
interim  final  basis,  supplements  to  the 
Consolidated  Rules  which  apply  to 
CERCLA  section  109  and  EPCRA  section 
325  penalty  procedures.  The 
supplemental  rule  is  necessary  because 
of  requirements  specific  to  provisions  of 
the  two  statutes.  The  supplemental  rules 
codify  subpoena  requirements  and  the 
procedures  for  seeking  judicial  review  of 
penalty  assessments,  and  describe 
certain  procedures  for  payment  and 
collection  of  penalties  assessed. 

EPA  requests  comments  on  any  of  the 
above  matters. 

Interim  Final  Rule 

EPA  is  issuing  the  rule  on  an  interim 
final  basis  pursuant  to  5  U.S.C.  553(b) 
(A)  and  (B),  which  allows  the  issuance 
of  rules  without  prior  notice  and 
comment  where  the  rules  concern 
agency  practice  or  procedure  or  where 
the  Agency  finds  for  good  cause  that 
prior  notice  and  comment  is 
unnecessary.  Both  of  these  criteria  are 
met  by  these  rules.  The  statutes 
specifically  identify  the  type  of  hearing 
to  be  accorded  for  assessment  of  Class 
II  penalties,  i.e.  formal  adjudications 
under  section  554  of  the  APA.  Although 
other  sections  are  silent  as  to  the  type  of 
procedures  or  specifically  authorize  a 
less  formal  set  of  procedures,  the 
Agency  has  elected  to  apply  the  formal 
adjudications  requirements  to  all 
penalty  actions  at  this  time.  EPA  has 
long-established  regulations 
implementing  section  554  hearings  for 
civil  penalty  assessment  under  several 
other  environmental  statutes.  The 
regulations,  codified  at  40  CFR  Part  22, 
were  promulgated  after  notice  and 
opportunity  to  comment.  Because  the 
statute  leaves  little  discretion  with 
respect  to  the  type  of  procedure  to  be 
afforded  for  Class  II  violations  and  this 
rule  makes  well-established  rules 
providing  full  adjudicatory  procedures 
applicable  to  all  penalty  proceedings 
under  section  109  of  CERCLA  and 
section  325  of  EPCRA.  EPA  believes  that 
notice  and  comment  on  this  rule  is 


"unnecessary"  under  section  553  of  the 
APA. 

Furthermore,  use  of  the  Consolidated 
Rules  on  an  interim  basis  will  facilitate 
EPA  beginning  prompt  implementation 
of  the  administrative  penalty  authority, 
using  uniform  procedures  while 
satisfying  the  procedural  and 
substantive  requirements  established  by 
CERCLA  and  EPCRA.  EPA  is.  however, 
making  this  rule  "interim  final"  in  order 
to  allow  an  opportunity  for  public 
comment  and  a  revision  of  the  final  rule 
as  necessary  in  the  future  based  on 
public  comments. 

The  interim  final  rule  is  effective  upon 
publication  in  the  Federal  Register.  The 
Consolidated  Rules  of  Practice  will 
govern  proceedings  for  the  assessment 
of  administrative  penalties  under 
section  109  of  CERCLA  and  section  325 
of  EPCRA  for  which  a  complaint  is  filed 
after  that  date.  The  proposed  interim 
final  rule  will  be  used  by  EPA  as 
guidance  prior  to  that  date. 

Regulatory  Flexibilify  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  through  612,  whenever 
an  agency  is  required  to  publish  a 
general  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment, 
a  regulatory  fiexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
such  circumstances,  a  regulatory 
flexibility  analysis  is  not  required. 

The  expected  impact  of  the  rule  on 
small  entities  is  negligible.  The  rule 
codifies  already  existing  statutory 
provisions  and  is  procedural.  Thus,  it 
does  not  impose  additional  regulatory 
requirements  on  small  entities. 

Accordingly,  I  hereby  certify  that 
these  regulations  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  These 
regulations,  therefore,  do  not  require  a 
regulatory  flexibility  analysis. 

Executive  Order  No.  12291 

Under  Executive  Order  12291,  the 
Agency  must  judge  whether  a  regulation 
is  "major"  and  thus  subject  to  the 
requirement  to  prepare  a  Regulatory 
Impact  Analysis.  The  notice  published 
today  is  not  major  because  the  rule  will 
not  result  in  an  effect  on  the  economy  of 
$100  million  or  more,  will  not  result  in 
increased  costs  or  prices  will  not  have 
significant  adverse  effects  on 
competition,  employment,  investment. 
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productivity,  and  innovation,  and  will 
not  signiHcantly  disrupt  domestic  or 
export  markets.  Therefore,  the  Agency 
has  not  prepared  a  Regulatory  Impact 
Analysis  under  the  Executive  Order. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  No.  12291. 

Paperwork  Raductioii  Act 

These  interim  final  rules  do  not 
contain  any  information  collection 
requirements  subject  to  OMB  review 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et seq). 

List  of  Subjects  in  49  CFR  Part  22 

Administrative  practice  and 
procedures.  Environmental  protection. 
Extremely  hazardous  substances. 
Hazardous  chemicals.  Hazardous 
substances.  Hazardous  wastes. 
Penalties,  Superfund,  Title  III  of  SARA. 

Dated:  May  8. 1989. 
WUliun  K.  Reilly, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  and  under  authority  of  section 
109  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980, 
as  amended,  42  U.S.C.  9609,  and  section 
325  of  the  Emergency  Planning  and 
Community  Right-To-Know  Act  of  1986 
(EPCRA).  42  U.S.C.  11045,  and  Executive 
Order  12580,  Title  40  of  the  Code  of 
Federal  Regulations  is  amended  on  an 
interim  basis  effective  on  May  16, 1989, 
as  follows: 

PART  22— {AMENDED] 

1.  The  authority  citation  for  Part  22  is 
revised  to  read  as  follows: 

Authority:  15  U.S.C.  sec  2815;  42  U.S.C. 
sees.  7545  and  7801;  7  U.S.C.  sees.  136(1)  and 
(m):  33  U.S.C.  Bees.  1319. 1415  and  1418: 42 
U.S.C.  sees.  8012. 8628,  and  e991(e);  42  U.S.C. 
sec.  9609;  42  U.S.C.  sec.  11045. 


2.  Section  22.01  is  amended  by 
revising  paragraph  (a)(6)  and  by  adding 
paragraphs  (a)(7)  and  (a)(8)  to  read  as 
follows: 

§  22.01    Scope  of  titese  rules. 

(a)  •  *  * 

(6)  The  assessment  of  any  Class  II 
penalty  under  section  309(g)  of  the  Clean 
Water  Act  (33  U.S.C.  1319(g)); 

(7)  The  assessment  of  any 
administrative  penalty  under  section  109 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (42  U.S.C. 
9609): 

(8)  The  assessment  of  any 
administrative  penalty  under  section  325 


of  the  Emergency  Planning  and 
Community  Right-To-Know  Act  of  1986 
(EPCRA)  (42  U.S.C.  11045). 

*        «        *        «        * 

3.  Add  a  new  f  22.39,  to  read  as 
follows: 
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■US  or  ms  vuiniiienensnfe  ciivsuiNiieniei 
Responeei  Compeneetioiif  end  Liei>Mty  Act 
of  1980,aeanwnded. 

(a)  Scope  of  these  Supplemental  rules. 
These  Supplemental  rules  of  practice 
shall  govern,  in  conjunction  with  the 
preceding  Consolidated  Rules  of 
Practice  (40  CFR  Part  22),  administrative 
proceedings  for  the  assessment  of  any 
civil  penalty  under  section  109  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (42  U.S.C. 
9609).  Where  inconsistencies  exist 
between  these  Supplemental  rules  and 
the  Consolidated  Rules  (§S  22.01  through 
22.32),  these  Supplemental  rules  shall 
apply. 

(b)  Subpoenas.  (1)  The  attendance  and 
testimony  of  witnesses  or  the  production 
of  relevant  papers,  books,  and 
documents  may  be  required  by 
subpoena.  The  Presiding  Officer  may 
grant  a  request  for  a  subpoena  upon  a 
showing  of  (i)  the  grotmds  and  necessity 
therefor,  and  (ii)  the  materiality  and 
relevancy  of  the  evidence  \6  be 
adduced.  Requests  for  the  production  of 
documents  shall  describe  the  evidence 
sought  as  specifically  as  practicable. 

(2)  Subpoenas  shall  be  served  in 
accordance  with  |  22.05(b)(l}  of  the 
Consolidated  Rules  of  Practice. 

(3)  Witnesses  summoned  before  the 
Presiding  Officer  shall  be  paid  the  same 
fees  and  mileage  that  are  paid  witnesses 
in  the  courts  of  the  United  States.  Fees 
shall  be  paid  by  the  party  at  whose 
instance  the  witness  appears.  Where  a 
witness  appears  pursuant  to  a  request 
initiated  by  the  I¥esiding  Officer,  fees 
shall  be  paid  by  the  Agency. 

(c)  Judicial  review.  Any  person  who 
requested  a  hearing  with  respect  to  a 
Class  n  civil  penalty  under  section  1Q9 
of  CERCLA  and  who  is  the  recipient  of  a 
Hnal  order  assessing  a  civil  penalty  may 
file  a  petition  for  judicial  review  of  such 
order  with  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia  or 
for  any  other  circuit  in  which  such 
person  resides  or  transacts  business. 
Any  person  who  requested  a  hearing 
with  respect  to  a  Class  I  civil  penalty 
under  section  100  of  CERCLA  and  who 
is  the  recipient  of  a  final  order  assessing 
the  civil  penalty  may  file  a  petition  for 
judicial  review  of  such  order  with  the 
appropriate  district  court  of  the  United 


States.  All  petitions  must  be  filed  within 
30  days  of  Oie  date  the  order  making  the 
assessment  was  issued. 

(d)  Payment  of  civil  penalty  assessed. 
Payment  of  dvil  penalties  finally 
assessed  by  the  Regional  Administrator 
shall  be  made  by  forwarding  a  cashier's 
check,  payable  to  the  "EPA.  Hazardous 
Substances  Superfund,"  in  the  amount 
assessed,  and  noting  the  case  title  and 
docket  number,  to  the  appropriate 
regional  Superfund  Lockbox  Depository. 
Notice  of  payment  must  be  sent  by 
Respondent  to  the  Hearing  Clerk  for 
inclusion  as  part  of  the  administrative    — 
record  for  the  proceeding  in  which  the 
civil  penalty  was  assessed.  Interest  on 
overdue  payments  shall  be  collected 
pursuant  to  the  Debt  Collection  Act  37 
U.S.C  3717. 

4.  Add  a  new  {  22.40.  to  read  as 
follows: 

$22^    Supplemental  rulee of  practice 
QovsfiNnQ  file  euiiiliMti  alive  i 


of 

325  off  vio  Emopowicy  PtHWinQ  ono 

CofiNiMinlty  nfylif  ■To  Know  Act  of  1966 

(EPCRA). 

(a)  Scope  of  these  Supplemental 
Rules.  These  Supplemental  rules  of 
practice  shall  govern,  in  conjunction 
with  the  preceding  Consolidated  Rules 
of  Practice  (40  CFR  Part  22). 
administrative  proceedings  for  the 
assessment  of  any  civil  penalty  under 
section  325  for  violations  of  the 
Emergency  Planning  and  Community 
Right-To-Know  Act  of  1966  (EPTSIA). 
Where  inconsistencies  exist  between 
these  Supplemental  rules  and  the 
Consolidated  Rules.  (S5  22.01  through 
22.32)  these  Supplemental  rules  shall 
apply. 

(b)  Subpoenas.  (1)  The  attendance  and 
testimony  of  witnesses  or  the  production 
of  relevant  papers,  books,  and 
documents  may  be  required  by 
subpoena.  The  Presiding  Officer  may 
grant  a  request  for  a  subpoena  upon  a 
showing  of  (i)  the  grounds  and  necessity 
therefore,  and  (ii)  the  materiality  and 
relevancy  of  the  evidence  to  be 
adduced.  Requests  for  the  production  of 
documents  shall  describe  the  evidence 
sought  as  specifically  as  practicable. 

(2)  Subpoenas  shall  be  served  in 
accordance  with  §  22.05(b)(1)  of  the 
Consolidated  Rules  of  Practice. 

(3)  Witnesses  summoned  before  the 
Presiding  Officer  shall  be  paid  the  same 
fees  and  mileage  that  are  paid  witnesses 
in  the  courts  of  the  United  States.  Fees 
shall  be  paid  by  the  party  at  whose 
instance  the  witness  appears.  Where  a 
witness  appears  pursuant  to  request 
initiated  by  the  residing  Officer,  fees 
shall  be  paid  by  the  Agency. 


'  f. 
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[c]  Judicial  review.  Any  person 
against  whom  a  civil  penalty  is  assessed 
may  seek  judicial  review  in  the 
appropriate  district  court  of  the  United 
States  by  filing  a  notice  of  appeal  and 
by  simultaneously  sending  a  copy  of 
such  notice  by  certified  mail  to  the 
Administrator.  The  notice  must  be  filed 
within  30  days  of  the  date  the  order 
making  such  assessment  was  issued. 
The  Administrator  shall  promptly  file  in 
such  court  a  certified  copy  of  the  record 


upon  which  such  violation  was  found  or 
such  penalty  imposed. 

(d)  Procedures  for  collection  of  civil 
penalty.  If  any  person  fails  to  pay  an 
assessment  of  a  civil  penalty  after  it  has 
become  a  final  and  unappealable  order 
or  after  the  appropriate  court  has 
entered  final  judgment  in  favor  of  the 
United  States,  the  Administrator  may 
request  the  Attorney  General  of  the 
United  States  to  institute  a  civil  action 
in  an  appropriate  district  court  of  the 


United  States  to  collect  the  penalty,  and 
such  court  shall  have  jurisdiction  to  hear 
and  decide  any  such  action.  In  hearing 
such  action,  the  court  shall  have 
authority  to  review  the  violation  and  the 
assessment  of  the  civil  penalty  on  the 
record.  Interest  on  overdue  payments 
shall  be  collected  pursuant  to  the  Debt 
Collection  Act,  37  U.S.C.  3717. 

(FR  Doc.  89-11703  Filed  5-15-89;  8:45  am| 
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TiUe  3— 

The  President 


Proclamation  5977  of  May  12,  1989 
National  Fann  Safety  Week,  1989 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Throughout  our  Nation's  history,  agriculture  has  been  a  source  of  strength  and 
pride.  Providing  food  for  a  growing  country  and  settling  a  vast  continent, 
farmers  and  ranchers  have  been  vital  to  the  development  of  American  culture 
and  commerce.  Today,  our  country  shares  an  abundance  of  agricultural  goods 
with  millions  of  people  around  the  world. 

Unfortunately,  farmers  and  ranchers  are  often  seriously  hurt  or  disabled  by 
accidents  or  illness.  Far  too  often,  tragic  accidents  on  farms  and  ranches 
involve  children.  Agriculture's  accidental  death  and  injury  rates  are  now 
among  the  highest  of  all  major  industries,  bringing  devastating  losses  and 
suffering  to  rural  families  and  their  communities. 

Although  much  as  been  done  to  reduce  risks  to  the  health  and  safety  of  ranch 
and  farm  workers,  we  must  do  more  to  preserve  the  well-being  of  those  who 
give  us  so  much.  Simple,  inexpensive  measures  could  prevent  most  accidents 
and  work-related  illnesses.  Individuals  can  avoid  injury  and  illness  by  exer- 
cising greater  caution  during  the  course  of  their  daily  activities  and  by  using 
recommended  protective  gear.  Equipment  manufacturers  can  help  prevent 
accidents  by  instaUing  improved  safety  features  on  farm  machinery.  Parents 
and  rural  schools  can  protect  children  by  teaching  them  rules  of  safety. 

During  National  Farm  Safety  Week,  we  express  our  concern,  as  well  as  our 
appreciation,  for  the  Nation's  farmers  and  ranchers.  Because  autumn  brings 
the  rush  of  harvest  to  rural  America,  this  busy  season  is  an  appropriate  time  to 
underscore  our  concern  for  farm  and  ranch  families  by  renewing  our  support 
for  efforts  to  improve  their  health  and  safety.  A  season  marked  by  the  sense  of 
accomplishment  and  productivity  should  not  be  marred  by  tragedy. 

NOW.  THEREFORE.  I.  GEORGE  BUSH,  President  of  the  United  Stales  of 
America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  the  week  of  September  17  through 
September  23. 1989.  as  National  Farm  Safety  Week.  I  urge  all  persons  who  live 
and  work  on  farms  and  ranches  to  slow  down  and  take  every  precaution  to 
protect  their  safety  and  health — on  the  job,  on  the  road,  at  home,  and  at 
leisure.  I  also  urge  them  to  protect  their  children  by  example  and  instruction  in 
safe  practices.  I  call  upon  organizations  involved  in  agriculture  to  strengthen 
their  support  for  community  health  and  safety  programs,  and  I  encourage  all 
Americans  to  take  part  in  appropriate  activities  in  observance  of  National 
Farm  Safety  Week  as  we  acknowledge  the  immense  contributions  that  men 
and  women  in  agriculture  make  to  our  Nation. 


JMI 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twelfth  day  of 
May.  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 


|FR  Doc.  8»-n8ZS 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Adminlatration 

Pacific  Fishery  Management  Council; 
Correction  to  Pul>llc  Meeting  Dates 
and  Location 

AOCNCV:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

A  correction  has  been  made  regarding 
the  dates  and  location  for  the  public 
meeting  of  the  Pacific  Fishery 
Management  Council's  groundfish 


Tishery  management  plan  (FMP)  Rewrite 
Oversight  Group.  The  meeting  will  not 
take  place  on  May  22-23. 1989.  at  the 
Red  Lion  Inn/Portland  Center.  Astoria 
Room,  as  previously  published  on  May 
12. 1989.  at  54  FR  20627.  Instead,  the 
meeting  will  take  place  on  May  17-18. 
1989.  in  the  conference  room  of  the 
Pacific  Marine  fisheries  Commission, 
2075  SW.  First  Avenue.  Portland.  OR. 
The  meeting  will  begin  at  9:30  a.m..  on 
May  17. 

All  other  information  previously 
published  remains  unchanged.  For  more 


information  contact  Lawrence  D.  Six, 
Executive  Director.  Pacific  Fishery 
Management  Council,  2000  SW.  First 
Avenue.  Portland,  OR.  97201;  telephone: 
(503)  328-6352. 

Date:  May  12. 1989. 
Ridiafd  H.  Sdiaefer, 

Director.  Office  of  Fisheries  Conservation  and 

Management,  National  Marine  Fisheries 

Service. 

|FR  Doc.  89-11913  Filed  &-15-89: 11:27  am] 
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Proclamation  5978  of  May  12,  1989 

To  Implement  in  Terms  of  the  Harmonized  Tariff  Schedule  of 
the  United  States  the  Nairobi  Protocol  to  the  Florence 
Agreement  on  the  Importation  of  Educational,  Scientific,  and 
Cultural  Materials 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  Section  1121  of  the  Omnibus  Trade  and  Competitiveness  Act  of  1988  (the 
1988  Act)  (Public  Law  100-418;  102  Stat.  1138)  provides  for  the  implementation 
by  the  United  States  of  the  Protocol  (S.  Treaty  Doc.  97-2;  hereinafter  referred 
to  as  the  Nairobi  Protocol)  to  the  Agreement  on  the  Importation  of  Education- 
al, Scientific,  and  Cultural  Materials  (17  UST  (pt.  2)  1835;  hereinafter  referred 
to  as  the  Florence  Agreement).  Accordingly,  the  Secretary  of  State  is  author- 
ized to  deposit  on  behalf  of  the  United  States  the  U.S.  instrument  of  ratifica- 
tion of  the  Nairobi  Protocol  according  to  the  procedures  set  forth  therein.  The 
Nairobi  Protocol  thereby  enters  into  force  with  respect  to  the  United  States  on 
the  15th  day  after  such  instrument  is  deposited. 

2.  Pursuant  to  section  1121  of  the  1988  Act,  the  tariff  provisions  necessary  to 
give  effect  to  the  Nairobi  Protocol  were  enacted  in  terms  of  the  provisions  of 
the  Tariff  Schedules  of  the  United  States  (TSUS)  (19  U.S.C.  1202).  However, 
because  of  the  repeal  of  the  TSUS  and  the  enactment  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS),  effective  on  January  1.  1989,  and 
pursuant  to  section  1204  of  the  1988  Act  (19  U.S.C.  3004),  it  is  necessary  to 
provide  for  the  equivalent  tariff  treatment  in  the  HTS  of  the  articles  covered 
by  section  1121. 

3.  Section  1204(b)  of  the  1988  Act  directs  the  President  to  proclaim  such 
modifications  to  the  HTS  as  are  necessary  or  appropriate  to  implement  the 
applicable  provisions  of  statutes  enacted,  executive  actions  taken,  and  final 
judicial  decisions  rendered  after  January  1, 1988,  and  before  the  effective  date 
of  the  HTS. 

4.  Section  604  of  the  Trade  Act  of  1974  (19  U.S.C.  2483).  as  amended, 
authorized  the  President  to  embody  in  the  HTS  the  substance  of  the  provisions 
of  that  act,  of  other  acts  affecting  import  treatment,  and  of  actions  taken 
thereunder. 

NOW.  THEREFORE,  I.  GEORGE  BUSH,  President  of  the  United  States  of 
America,  acting  under  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  including  but  not  limited  to  sections  1121  and  1204  of  the 
1988  Act  and  section  604  of  the  Trade  Act  of  1974,  do  proclaim  that: 

(1)  The  HTS  is  modified  as  provided  in  the  annex  to  this  proclamation. 

(2)  The  amendments  to  the  HTS  made  by  this  proclamation  shall  be  effective 
with  respect  to  articles  entered,  or  withdrawn  from  warehouse  for  consump- 
tion, on  or  after  May  30, 1989. 
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ANNEX 

MODIFICATIONS  TO  THE  HARMONIZED 
TARIFF  SCHEDULE  OF  THE  UNITED  STATES 


Notes: 

1.  Bracketed  natter  is  included  to  assist  in  the 
understanding  of  the  proclaimed  modifications. 

2.  The  following  supersedes  matter  now  in  the 
Harmonized  Tariff  Schedule  of  the  United  States  (HTS) . 
The  subheadings  and  superior  descriptions  are  set  forth 
in  columnar  format,  and  material  in  such  columns  is 
inserted  in  the  columns  of  the  HTS  designated 
"Heading/Subheading",  "Article  Description",  "Rates  of 
Duty  1-General",  "Rates  of  Duty  1-Special",  end  "Rates 
of  Duty  2",  respectively. 


Subheading  3705.20.00  is  superseded  by: 


'3705.20 
3705.20.10 


3705.20.50 


[Photographic  .  .  .:] 
Microfilms: 

Of  articles  of  subheading 
4901.91.00,  4901.99.00, 
4902.10.00,  4902.90, 
4903.00.00,  4906.00.00, 
4911.10.00  or 
9503. 60. 10 


Other. 


2.   Subheading  9503.60.00  is  superseded  by: 


"9503.60 
9503.60i.10 
9503.60.20 


[Other  toys  .  .  . : } 
Puzzles  and  parts  and 
accessories  thereof: 

Crossword  puzzle  books. . . 


Other. 


Free 


Free 


Free 


25%" 


Free 
6.8% 


Free 

(A,E, 

IL) 


Free 

70%" 


3.  Subchapter  VII  of  chapter  98  is  modified  by  striking  out 
subheadings  9807.00.10,  9807.00.20  and  9807.00.30. 

4.  Subheading  9308.00.10  is  modified  by  inserting  in  the  article 
description  the  phrase  ";  official  government  publications  in  the 
form  of  irdcrofilm,  microfiches,  or  similar  film  media" 
immediately  after  "not  developed". 

5.  Subheading  9809.00.10  is  modified  by  inserting  in  the  article 
description  the  phrase  ",  whether  or  not  in  the  form  of 
micrcfilm,  microfiches,  or  similar  film  media"  imir^ediately  after 
"docunients". 
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ANNEX 

Page   2   of   4 


6.      Subchapter  X  of  chapter  98   is  modified  by   inserting  in 
numerical   sequence  the   following  new  subheading,   with  the  article 
description  at  the  same  level  of  indentation  as  that  of 
subheading  9810.00.65: 


"9810.00.67 


[Articles  .  .  . : ] 
Tools  specially  designed  to 
be  used  for  the  maintenance, 
checking,  gauging  or  repair 
of  instruments  or  apparatus 
admitted  under  subheading 
9810.00.60 


Free 


t 
t 

: Free" 


JMI 


7.    U.S.  Note  1  to  subchapter  XVII  of  chapter  98  is  modified  to 
read  as  follows: 

"1.   (a)  No  article  shall  be  exempted  from  duty  under 
subheading  9817.00.40  unless  either — 

(i)  a  Federal  agency  (or  agencies) 

designated  by  the  President  determines 
that  such  article  is  visual  or  auditory 
material  of  an  educational,  scientific 
or  cultural  character  within  the  meaning 
of  the  Agreement  for  Facilitating  the 
International  Circulation  of  Visual  and 
Auditory  Materials  of  an  Educational, 
Scientific,  and  Cultural  Character  (17 
UST  (pt.  2)  1578;  Beirut  Agreement),  or 

(ii)   such  article — 

(A)  is  imported  by,  or  certified  by  the 
importer  to  be  for  the  use  of,  any 
public  or  private  institution  or 
association  approved  as  educational, 
scientific,  or  cultural  by  a  Federal 
agency  or  agencies  designated  by  the 
President  for  the  purpose  of  duty- 
free admission  pursuant  to  the 
Nairobi  Protocol  to  the  Florence 
Agreement,  and 

(B)  is  certified  by  the  importer  to  be 
visual  or  auditory  material  of  an 
educational,  scientific,  or  cultural 
character  or  to  have  been  produced 
by  the  United  Nations  or  any  of  its 
specialized  agencies.   For  purposes 
of  subparagraph  (i),  whenever  the 
President  determines  that  there  is, 
or  may  be,  profitmaking  exhibition 

*,  or  use  of  articles  described  in 

subheading  9817.00.40  which 
interferes  significantly  (or 
threatens  to  interfere 
significantly)  with  domestic 
production  of  similar  articles,  he 
may  prescribe  regulations  imposing 
restrictions  on  the  entry  under  one 
of. the  above-cited  subheadings  of 
such  foreign  articles  to  insure  that 


ANNEX 
Page  3  of  A 


they  will  be  exhibited  or  used  only 
for  nonprof itmaking  purposes. 

(b)  For  purposes  of  subheadings  9817.00.42 
through  9817.00.48,  inclusive,  no  article 
shall  be  exempted  from  duty  unless  it  meets 
the  criteria  set  forth  in  subparagraphs 
(a)(ii)(A)  and  (B)  of  this  note." 

8.   Subchapter  XVII  of  chapter  98  is  modified  by  inserting  in 
numerical  sequence  the  following  new  U.S.  note: 

"4.   (a)  For  purposes  of  subheadings  9817.00.92, 

9817.00.94  and  9817.00.96,  the  term  "blind 
or  other  physically  or  mentally  handicapped 
persons"  includes  any  person  suffering  from 
a  permanent  or  chronic  physical  or  mental 
impairment  which  substantially  limits  one  or 
more  major  life  activities,  such  as  caring 
for  one's  self,  performing  manual  tasks, 
walking,  seeing,  hearing,  speaking, 
breathing,  learning,  and  working. 

(b)  Subheadings  9817.00.92,  9817.00.94  and 
9817.00.96  do  not  cover — 

(i)  articles  for  acute  or  transient 
disability; 

(ii)  spectacles,  dentures,  and  cosmetic' 
articles  for  individuals  not 
substantially  disabled; 

(iii)  therapeutic  and  diagnostic  articles;  or 

(iv)  medicine  or  drugs." 

9.  Subheading  9817.00.40  is  modified  by  inserting  "(except  toy 
models)"  after  "models",  and  by  striking  out  "U.S.  note  1"  and 
inserting  in  lieu  thereof  "U.S.  note  1(a)". 

10.  Subchapter  XVII  of  chapter  98  is  further  modified  by 
inserting  in  numerical  sequence  the  following  new  subheadings  and 
superior  descriptions: 

"Articles  determined  to  be 

visual  or  auditory  materials 

in  accordance  with  U.S.  note  1 

of  this  subchapter: 

Holograms  for  laser  projec- 
tion; microfilm,  microfiches 
and  similar  articles 


9817.00.42 


9817.00.44 


Motion-picture  films  in  any 
form  on  which  pictures,  or 
sound  and  pictures,  have 
been  recorded,  whether  or 
not  developed 


Free 


Free 


Free 


Free 
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9817.00.46 


9817.00.48 


9817.00.92 


9817.00.94 


9817.00.96 

IFR  Doc.  80-12036 
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[Articles  .  .  .:(con.)] 

Sound  recordings,  combina- 
tion sound  and  visual 
recordings,  and  magnetic 
recordings;  video  discs, 
video  tapes  and  similar 
articles 


Patterns  and  wall  charts; 
globes;  mock-ups  or 
visualizations  of  abstract 
concepts  such  as  molecular 
structures  or  mathematical 
formulae;  materials  for 
programmed  instruction;  and 
kits  containing  printed 
materials  and  audio 
materials  and  visual 
materials  or  any  combina- 
tion of  two  or  more  of 
the  foregoing 


Articles  specially  designed  or 
adapted  foi  che   use  or  benefit 
of  the  blind  or  other 
physically  or  mentally  handi- 
capped persons: 

Articles  for  the  blind: 
Books,  music  and 
pamphlets,  in  raised 
print,  used  exclusively 
by  or  for  them 


Braille  tablets,  cuba- 
rithms,  and  special 
apparatus,  machines, 
presses,  and  types  for 
their  use  or  benefit 
exclusively 


Free 


Free 


Free 


Other :  Free 


Free 


Free 


Free 


Free 


Free 
Free" 
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Proclamation  5979  of  May  15,  1989 
Trauma  Awareness  Month,  1989 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Every  American  is  a  potential  trauma  victim.  By  any  measure— whether  we 
consider  its  economic  costs  or  the  unfathomable  price  paid  in  lost  and  broken 
lives — traumatic  injury  constitutes  a  major  public  health  problem.  Each  year, 
more  than  150,000  Americans  lose  their  lives  to  traumatic  injuries;  many 
others  are  severely  or  permanently  disabled  by  them.  Traumatic  injury  is  the 
leading  cause  of  death  of  people  under  40  years  of  age. 

Deaths  due  to  traumatic  injury  claim  the  hope  and  promise  of  more  young 
lives  than  cancer  and  heart  disease  combined.  The  elderiy,  too,  are  at  higli 
risk  from  hip  fracture  and  other  types  of  injury.  In  addition  to  the  personal 
tragedy  to  individuals,  traumatic  injuries  constitute  one  of  our  Nation's  most 
expensive  public  health  problems. 

Traumatic  injury  at  any  age  is  tragic  and  unnecessary.  Most  of  these  tragedies 
are  preventable.  We  need  to  educate  all  Americans,  beginning  with  the  young 
people  in  our  Nation's  schools,  about  traumatic  injuries  and  how  they  occur. 
We  need  to  make  our  citizens  aware  of  the  ways  to  prevent  dangerous 
situations  that  can  lead  to  traumatic  injury.  All  Americans  should  also  learn 
about  the  actions  that  can  be  taken  to  reduce  the  severity  of  these  injuries 
through  improved  emergency  medical  services,  trauma  care,  and  rehabilita- 
tion. 

By  combining  the  efforts  of  individual  citizens,  health  care  professionals, 
researchers,  business  and  industry,  voluntary  agencies,  and  government  offi- 
cials, the  toll  of  traumatic  injury  and  subsequent  losses  can  be  reduced. 

To  enhance  public  awareness  of  traumatic  injury,  the  Congress,  by  Senate 
Joint  Resolution  68.  has  designated  the  month  of  May  1989  to  be  "National 
Trauma  Awareness  Month"  and  has  authorized  and  requested  the  President  to 
issue  a  proclamation  in  observance  of  this  occasion. 

NOW.  THEREFORE.  I,  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  May  1989  as  "National  Trauma  Awareness 
Month."  I  urge  the  people  of  the  United  States,  their  government  agencies, 
health  care  providers,  and  schools  to  take  an  active  part  in  preventing 
traumatic  injuries  by  learning  more  about  the  traumatic  injury  problem.  I  also 
urge  all  Americans  to  support  private  and  public  efforts  to  prevent  traumatic 
injuries  and  provide  high-quality  treatment  for  those  that  do  occur.  We  can  do 
this  by  supporting  research  into  new  ways  to  prevent  and  treat  traumatic 
injuries  and  by  helping  the  victims  of  traumatic  injuries  to  recover  from  the 
physical,  emotional,  and  financial  burdens  they  inflict. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifteenth  day  of 
May.  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  Iwndnd  aad  thirteenth. 
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This  Mdkm  of  the  FEDERAL  REGISTER 
ooniains  regulatory  documents  having 
general  appHcablity  and  legal  effect,  most 
of  wtiicti  are  keyed  to  and  codffied  in 
the  Code  of  Fodoral  Regulations,  which  is 
pubished  under  50  tiOes  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  iMoks  sre  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Inaurance  CoqwratkNi 

7CFR  Part  401 

(Amdt  fto.  3%  Doc  Na  60MS] 

General  Crop  Inaurance  Reguialiona 

AOENCV:  Federal  Crop  Insurance 
Corporation.  USDA. 
action:  Final  rule. 

SUMMumv:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401).  effective  for  the  1989  and 
succeeding  crop  years,  to  include 
provisions  for  a  Late  Planting 
Agreement  Option  (7  CFR  401.107)  on 
certain  crops  in  the  Late  Manting 
Agreement  Option  Regulations.  The 
intended  effect  of  this  rule  is  to  include 
these  crops  among  those  listed  in  the 
Late  Planting  Agreement  Option  as 
being  eligible  for  that  option. 
EFFECmfE  DATE  June  16, 1980. 
FON  nimiiiJi  iNFomiATioii  contact; 
Peter  F.  Cole.  Sea«taiy,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  202S0, 
telephone  (202)  447-3325. 
SUPPISMENTARV  MFOHHATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  April  1, 1992. 

John  Marshall,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defmed  by  Executive 
Order  12291  liecause  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 


local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets:  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 

consultation  with  State  and  local      

officials.  See  the  Notice  related  to  7  CFR 
Part  3015.  Subpart  V,  published  at  48  FR 
29115.  June  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Thursday,  July  30, 1987.  FCIC 
published  a  final  rule  in  the  Federal 
Renter  at  52  FR  28443,  issuing  a  new 
Part  401  to  7  CFR.  Title  IV.  Included  in 
this  lule  is  7  CFR  401.107.  titled  the  Late 
Planting  Agreement  Option,  published  at 
52  FR  28457. 

The  Late  Planting  Agreement  Option 
becomes  effective  when  elected  by 
producers  on  the  crop  insurance 
endorsements  listed  under  7  CFR  401.107 
as  eligible  for  the  option. 

FCIC  studies  indicated  that  the  crops 
listed  below  would  benefit  from  the 
option.  The  use  of  the  option  benefits 
the  insured  by  allowing  coverage  to  be 
obtained  after  the  normal  crop  planting 
period 

On  Thursday,  August  4, 1988,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  53 
FR  29340,  proposing  to  include 
provisions  for  a  Late  Planting 
Agreement  Option  (7  CFR  401.107)  on 
the  following  additional  crop  insurance 
endorsements  in  the  Late  Planting 
Agreement  Option  Regulations: 


7  CFR 


Sec. 

401.116 

401.123 

401.124 

401.109 

401.118 


Flaxseed  Endorsement. 

SafRower  Seed  Endorsement. 

Sunflower  Seed  Endorsement. 

Hybrid  Sorghum  Endorsement 

Canning  and  Processing  Bean 
Endorsement 
Upon  further  review  of  the  rule,  FCIC 
determined  that  certain  crops  eligible  for 
Late  Planting  Agreement  under  the 
provisions  of  7  CFR  Part  400,  Subpart  A. 
which  have  been  recently  converted  to 
endorsements  imder  the  General  Crop 
Insurance  Policy,  were  inadvertently 
omitted  from  the  rule  published  at  53  FR 
29340. 

Accordingly,  on  Monday,  January  23. 
1989.  FCIC  published  a  notice  of 
additional  proposed  rulemaking  in  the 
Federal  Register  at  53  FR  30Sa  to  add 
the  following  crop  insurance 
endorsements  to  the  rule  published  at  53 
FR  29340: 

7CFR  ■" 

401.111    Com  (Grain)  Endorsement 

401.113  Grain  Sorglium  Endorsement 

401.114  Canning  and  Processing  Tomato  . 
Endorsement 

401.117  Soybean  Endorsement 

401.118  Canning  and  Processing  Tomato 
Endorsement 

401.119  Cotton  Endorsement 

401.120  Rice  Endorsement 
401.126    Onion  Endorsement 

The  public  was  given  30  days  in  which 
to  submit  written  comments,  data,  and 
opinions  on  the  notice  of  additional 
proposed  rulemaking  published  at  53  FR 
29340,  but  none  were  received. 

In  addition,  the  statement  of 
availability  of  the  Late  Planting 
Agreement  Option,  found  at  Paragraph 
(e)  of  7  CFR  401.107  in  the  proposed  rule 
(53  FR  29340)  should  be  clarified  to  more 
clearly  define  the  limitations  on  the 
availability  of  the  option.  Presently,  the 
paragraph  states  that  the  option  will  be 
available  in  all  counties  in  which  the 
Corporation  offers  insurance  on  these 
crops  imless  prohibited  by  the  actuarial 
table  in  certain  counties  on  fall-planted 
crops. 

Other  instruments  which  may  also 
indicate  limitations  include  the  crop 
endorsement  or  any  opt-ion  to  the 
endorsement.  Therefore.  FCIC  clarifies 
the  availability  of  the  Late  Planting 
Agreement  Option  by  amending 
S  401.107(e)  for  this  purpose. 
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Therefore.  PQC  herewith  adopt*  as  a 
final  rule  the  regulations  published  at  53 
FR2S34a 

List  of  Subiects  b  7  CFR  Part  401 

General  crop  insurance  regulations. 

Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
'  Act  as  amended  (7  U.S.C.  1501  et  seg.), 
the  Federal  Crop  Insurance  Corporation 
amends  the  General  Crop  Insurance 
Regulations  (7  CFR  Part  401),  effective 
for  the  1980  and  succeeding  crop  years, 
in  the  following  instances: 

PART  401-{AMEflDED] 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 
Airtkority:  7  VJ&.C  1808,  in& 

2. 7  CFR  401.107— Late  Planting 
Agreement  Option,  Paragraph  (e)  is 
revised  to  read  as  follows: 

1401.107    Lais  plantlna  agreement  option. 


(e)  Applicability  to  crops  insured.  The 
provisions  of  this  section  will  be 
applicable  to  the  provisions  for  insuring 
crops  under  the  following  FCIC 
endorsements: 

401.101  Wheat  Endorsement 

401.103  Barley  Endorsement 

401.105  Oat  Endonement 

401.106  Rye  Endorsement 

401.100    Hybrid  Sorghum  Seed  Endorsement 
401.111    Com  Endorsement 
401.119    Grain  Sorghum  Endorsement 
401.114    Canning  and  Processing  Tomato 
Endorsement 

401.116  Flaxseed  Endorsement 

401.117  Soybean  Endorsement 

401.118  Canning  and  Processing  Bean 
Endorsement 

401.119  Cotton  Endorsement 

401.120  Rice  Endorsement 

401.123  Safllower  Seed  Endorsement. 

401.124  Sunflower  Seed  Endorsement 
401.120    Onion  Endorsement 

The  Late  Planting  Agreement  Option 
will  be  available  in  all  counties  in  which 
the  Corporation  offers  insiu-ance  on 
these  crops  unless  limited  by  the 
actuarial  table,  crop  endorsement  or 
crop  endorsement  option. 
«        *       •       *       * 

Done  in  Washington.  DC  on  May  10. 1980. 
lohBMmhan. 

Manager.  Federal  Crop  Insurance 
Corporation. 

(FR  Doc  80-11785  Filed  5-16-80;  8:45  am) 
I  ooot  Mia-ss-ii 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  305 
mN3004-AA20 


Rangoo  Of  ComparabNtty  Using  Enorgy 
Cool  and  Conoumpllon  Infonnatlon  for 
Labaing  and  Advartising  of  OottMs 
waanars 

AOCNCV:  Federal  Trade  Commission. 
ACTKNC  Final  rule. 


r:  The  Federal  Trade 
Commission  annotmces  that  the  present 
ranges  of  comparability  for  clothes 
washers  will  remain  in  effect  until  new 
ranges  are  published. 

Under  the  rule,  each  required  label  on 
a  covered  appliance  must  show  a  range, 
or  scale,  indicating  the  range  of  energy 
icosts  or  efficiencies  for  all  models  of  a 
size  or  capacity  comparable  to  the 
labeled  model.  These  ranges  show  the 
highest  and  lowest  energy  costs  or 
efficiencies  for  the  various  size  or 
capacity  groupings  of  the  appliances 
covered  by  the  rule.  The  Commission 
publishes  the  ranges  aimually  in  the 
Fedoal  Register  if  the  upper  or  lower 
limits  of  the  range  change  by  15%  or 
more  from  the  previously  published 
range.  If  the  Commission  does  not 
publish  a  revised  range,  it  must  publish 
a  notice  that  the  prior  range  will  be 
apphcable  until  new  ranges  are 
published.  The  ranges  of  estimated 
annual  costs  of  operation  for  clothes 
washers  have  not  changed  by  as  much 
as  15%  since  the  last  publication. 
Therefore,  the  ranges  published  on  May 
24. 1968  remain  in  effect  until  new 
ranges  are  published. 
cmcnVE  OATI:  May  17, 1989. 
ran  FURTHCN  iNPomiATioN  contact: 
James  Mills,  Attorney,  202-326-3035,  or 
Ruth  Sacks,  Investigator,  202-326-3033, 
Division  of  Enforcement  Federal  Trade 
Commission.  Washington,  DC  20580. 
SUWinWNTAIIV  INPOMIATION:  Section 
324  of  the  Energy  Policy  and 
Conservation  Act  of  1975  (EPCA)  > 
requires  the  Federal  Trade  Commission 
to  consider  labeling  rules  for  the 
disclostue  of  estimated  annual  energy 
cost  or  alternative  energy  consumption 
information  for  at  least  thirteen 
categories  of  appliances.  Clothes 
washers  are  included  as  one  of  the 
categories.  Before  these  labeling 
requirements  may  be  prescribed,  the 
statute  requires  the  Department  of 
Energy  ("DOE")  to  develop  test 
procedures  that  measure  how  much 
energy  the  appliances  use.  In  addition. 
DOE  is  requb«d  to  determine  the 


representative  average  cost  a  consimier 
pays  for  the  different  types  of  energy 
available. 

On  November  19. 1979.  the 
Commission  issued  a  final  rule  ' 
covering  seven  of  the  thirteen  appliance 
categories,  including  clothes  washers. 
The  rule  requires  that  energy  costs  and 
related  information  be  disclosed  on 
labels  and  in  retail  sales  catalogs  for  all 
dishwashera  presently  manufactured. 
Certain  point-of-sale  promotional 
materials  must  disclose  the  availability 
of  energy  usage  information.  If  a  clothes 
washer  is  advertised  in  a  catalog  from 
which  it  may  be  purchased  by  cash, 
charge  account  or  credit  terms,  then  the 
range  estimated  annual  energy  costs  for 
the  product  must  be  included  on  each 
page  of  the  catalog  that  lists  the  product. 
The  required  disclosures  and  all  claims 
concerning  energy  consumption  made  in 
writing  or  in  broadcast  advertisements 
must  he  based  on  the  results  of  the  DOE 
test  procedures. 

Section  305.8(b)  of  the  rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  annually  by  specified 
dates  for  each  product  type.*  Because 
the  costs  for  the  various  types  of  energy 
change  yearly,  and  because 
manufacturers  regularly  add  new 
models  to  their  lines,  improve  existing 
models  and  drop  others,  the  data  base 
fit)m  which  the  ranges  of  comparability 
are  calculated  is  constantly  changing. 
To  keep  the  required  information  in  line 
with  these  changes,  the  Commission  is 
empowered,  under  Section  305.10  of  the 
rule,  to  publish  new  ranges  (but  not 
more  often  than  annually)  if  an  analysis 
of  the  new  data  indicates  the  upper  or 
lower  limits  of  the  ranges  have  changed 
by  more  than  15%.  Otherwise,  the 
Commission  must  publish  a  statement 
that  the  prior  range  or  ranges  remain  in 
effect  for  the  next  year. 

The  annual  reports  for  clothes 
washers  have  been  received  and 
analyzed  and  it  has  been  determined 
that  neither  the  upper  nor  lower  limits  of 
the  ranges  for  this  product  category 
have  changed  by  15%  or  more  since  the 
last  publication  of  the  ranges  on  May  24, 
1988.* 

In  consideration  of  the  foregoing,  the 
present  ranges  for  clothes  washers  will 
remain  in  effect  until  the  Commission 
publishes  new  ranges  for  these  products. 


List  of  Subjects  in  16  CFR  Part  305 

Advertising.  Energy  conservation. 
Household  appUances.  Labeling. 


>  Pub.  L  »«-163.  aeStat  871  (0«c  ^2. 1975). 


*  44  FR  66466. 16  CFR  Part  306. 

*  Reports  for  ciotbe*  washers  are  dua  by  March  1. 
«  S3  FR  18551. 
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Reporting  and  recordkeeping 
requirements. 

The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  Sec  324  of  the  &iergy  Policy  and 
Conservation  Act  (Pub.  L  94-163)  (1975).  as 
amended  by  tlie  National  Energy 
Conservation  I\>licy  Act  (Pub.  L  95-619) 
(1978).  the  National  Appliance  Energy 
Conservation  Act  (Pub.  L 100-12)  (1987).  and 
tiie  National  Appliance  Energy  Conservation 
AntendmenU  of  1988  (Pub.  L  100-357)  (1988). 
42  U.S.C.  8294:  sec.  553  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553. 

Donald  S-Claik. 

Secretary. 

(FR  Hoc  89-11808  Filed  S-18-89;  8:45  am] 

SHxaia  cooc  t7c»4i-a 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 

18  CFR  Parts  154  and  385 

[Ordw-  Na  403-C] 

Natural  Gas  Data  CoOaction  Syatem 

Issued  May  11. 1989. 

agency:  Federal  Energy  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  its  regulations  to  require  that 
a  natural  gas  company  submit  only 
Volumes  1  and  lA  of  its  tariff,  rather 
than  its  entire  tariff,  on  an  electronic 
medium.  The  Commission's  regulations 
currently  require  the  company  to  submit 
its  entire  tariff  on  an  electronic  medium. 
The  Commission  believes  that  the  costs 
and  burdens  to  both  the  natural  gas 
industry  and  the  Commission  in 
requiring  that  the  entire  tariff  be  filed  on 
an  electronic  medium  far  exceed  any 
benefits  to  be  realized  from  requiring 
such  filing. 

EFFECTIVE  DATE:  This  final  rule  is 

effective  May  11, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Julia  Lake  White,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington.  DC  20428,  (202)  357- 
8530. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  docimient 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters. 


825  North  Capitol  Street  NE.. 
Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CEPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CEPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  final  rule 
will  be  available  on  CIPS  for  30  days 
firom  the  date  of  issuance.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor,  La  Dom 
Systems  Corporation,  also  located  in 
Room  1000. 825  North  Capitol  Street, 
NE.,  Washington.  DC  20428. 

Before  Commissioners:  Martlia  O.  Hesse, 
Chairman:  Charles  G.  Stalon.  Charles  A 
Trabandt,  Elizabeth  Anne  Moler  and  |eny  ). 
Langdon. 

L  introductioa 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
its  regulations  to  require  that  a  natural 
gas  con^iany  submit  only  Volumes  1 
and  lA  of  its  tariff,  rather  than  its  entire 
tariff,  on  an  electronic  medium.  The 
Commission's  regulations  currendy 
require  the  company  to  submit  its  entire 
tariff  on  an  electronic  medium.  The 
Commission  believes  that  the  costs  and 
burdens  to  both  the  natural  gas  industry 
and  the  Commission  in  requiring  that  the 
entire  tariff  be  filed  on  an  electronic 
medium  far  exceed  any  benefits  to  be 
realized  from  requiring  such  filing. 

If.  Background  and  Discussion 

The  Commission  amended  its 
regulations  in  Order  No.  493  to  require 
that  natural  gas  companies  submit 
certain  forms  and  rate,  tariff,  and 
certificate  filings  on  an  electronic 
medium.*  The  Commission  subsequently 
extended  the  implementation  date  for 
electronic  data  submission  of  tariff 
filings  to  October  31, 1989.  As  of  that 
date,  all  tariff  filings  must  be  submitted 
on  an  electronic  medium. 

A  natural  gas  company's  tariffs  may 
consist  of  several  voliunes.*  The  rate 


■  S3  FR  1S0Z3  (Apr.  27. 1988),  10  FERC  StaU.  A 
Regs.  1  30608  (Apr.  S.  1968):  53  FR  16058  (May  S. 
1988).  Ill  FERC  Stats,  ft  Regs.  H  30813  (May  Z.  1968): 
order  onrehg.SifK  30027  (Aug.  Itt  1988),  Ut  KEKC 
StaU.  &  Regs.  1  30826  (Aug.  1. 1988):  order  on 
reconsideration.  53  FR  49652  (Dec.  9. 1988).  HI  FERC 
Stats,  a  Regs.  1  30840  (Nov.  3a  1988). 

*  A  tariff  is  a  "compilation,  in  book  form  of  all  of 
the  effective  rate  schedules  of  a  particular  natural 
gas  company  and  a  copy  of  each  service 
agreement."  See  18  CFTl  154.14  (1989). 


schedules,  terms  and  conditions  for 
generally  available  services  are 
contained  in  Volumes  1  and  lA.  These 
volumes  normally  are  approximately  200 
pages  each.  They  are  frequently  revised 
by  natural  gas  companies  and  frequently 
referenced  by  Commission  staff. 

A  natural  gas  company's  special  rate 
schedules  are  included  in  a  separate 
volume  usually  designated  as  Volume 
2.*  Volume  2  for  a  major  pipeline  may 
contain  as  many  as  6,000  to  8,000  pages. 
(The  ten  largest  natural  gas  companies 
have  a  collective  total  of  more  than 
30,000  pages  in  Volume  2.)  Volume  2  is 
revised  infrequently,  and  most  of  those 
revisions  are  cancellations  of  the  special 
rate  schedules.  Commission  staff 
references  Volume  2  infrequently,  and 
then  only  to  verify  cancellations  and 
other  revisions. 

Pipelines  filing  tariffs  on  an  electronic 
medium  pursuant  to  Order  No.  493  will 
use  a  text  format*  The  advantages  of 
filing  tariffs  in  this  manner  inclttde:  (1) 
Stricter  control  over  the  official  tariff 
(currently  the  one  official  paper  copy  is 
used  by  Commission  staff  and  the 
public);  and  (2)  ease  of  making  copies 
for  Commission  staff  or  public  use. 
These  advantages  can  be  achieved 
relatively  inexpensively  for  Volumes  1 
and  lA.  However,  we  now  conclude 
otherwise  with  respect  to  Volume  2.* 

The  natural  gas  industry's  costs  for 
converting  Volume  2  tariffs  to  an 
electronic  medium  undoubtedly  would 
be  high.  Many  of  the  documents  in 
Volume  2  predate  word  processors  and 
exist  only  on  paper.  These  dociunents 
must  be  retyped  using  word  processing 
software  and  verified  for  accuracy.  This 
is  an  expensive  manual  process. 
Additionally,  some  pages  may  need  to 
be  reformatted  in  order  to  comply  with 
data  processing  limitations.  The  filing 


*  Special  rate  schedulet  include  agreemenU  for 
special  operating  arrangements  for  the  exchange 
and  transportation  of  natural  gaa  and  agraameols 
for  the  sale  of  natural  gas  at  charges  conpuled  on  • 
cost-formula  basis andnot  stated  in  cents  or  in 
dollars  and  cent*  per  unit  See  18  CFR  154.52  (1989). 
A  natural  gaa  coaapany  may  have  one  or  more 
volumes  of  special  rate  schedule*.  Tliese  volumes 
are  numbered  consecutively  beginning  with  the 
number  2.  The  term  "Volume  2"  is  used  collectively 
in  this  rule  to  refer  to  all  volumes  containing  special 
rate  schedules. 

*  This  means  that  tariff  sheets  on  an  electronic 
medium  can  be  read  or  printed  and.  using  a 
computer  system,  they  can  be  moved  through  the 
various  stages  from  "proposed"  to  "effective".  But 
there  is  no  automalH  capability  to  otherwise 
analyze  a  tari0  sheet  or  to  malie  comparisons 
between  rate  schedules. 

*  In  industry  comments  made  during  two 
implementation  conferences  and  in  a  subsequent 
review  conducted  by  Commission  staff,  question* 
were  raised  about  the  necessity  of  uicluding  a 
natural  gas  company's  entire  tariff  in  the  Order  No. 
483  electronic  data  submission  requirement 
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format  for  electronic  media  also  requires 
the  addition  of  four  header  records  to 
each  sheet.  These  header  records 
contain  the  information  normally 
printed  in  the  margin  of  the  tariflf  sheet 
as  well  as  information  for  processing 
and  printing  each  sheet.  Finally,  there 
are  additional  requirements  related  to 
service  and  protest  exposure  that  may 
add  significantly  to  the  burden  of  filing 
Volume  2  on  an  electronic  medium. 

The  Commission's  costs  for 
processing  these  electronically  filed 
records  are  also  high.  Conunission  staff 
would  have  to  manually  verify  that 
every  word  on  every  tariff  sheet  refiled 
on  an  electronic  medium  agrees  with  the 
official  file  copy.  The  time  and  cost  for 
completing  this  review  process  would  be 
enormous  due  to  the  number  of  pages 
involved.  Because  of  the  Infrequent  use 
of  Volume  2  by  the  Commission,  the 
benefit  to  be  realized  from  this  exercise 
appears  to  be  minimal  and  the  cost 
unjustified. 

The  Commission,  therefore,  concludes 
that  it  will  not  require  electronic  data 
submission  of  a  natural  gas  company's 
entire  tariff.  Rather,  the  Commission  will 
require  electronic  data  submission  of 
only  the  tariff  sheets  contained  in  a 
natural  gas  company's  Volumes  1  and 
lA.  The  Commission  is  amending  its 
regulations  to  hmit  the  submittal  of  a 
natural  gas  company's  tariff  to  only 
Volumes  1  and  lA  tariff  sheets. 

IIL  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  a  description  and 
analysis  of  Hnal  rules  that  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.* 
An  agency  is  not  required  to  make  an 
RFA  analysis  if  it  certifies  that  a  rule 
will  not  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities."  ^ 

Most  companies  required  to  comply 
with  this  final  rule  are  major  natural  gas 
pipelines  and  thus  do  not  fall  within  the 
RFA's  defmition  of  small  entity.  The 
Commission  certifies,  therefore,  that  this 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


rv.  National  Environmental  Policy  Act 
Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  a  Commission  action  that 
may  have  a  significant  effect  on  the 
human  environment.*  The  Commission 
has  categorically  excluded  certain 
actions  from  these  requirements  as  not 
having  a  significant  effect  on  the  human 
environment.*  This  rule  involves  the 
review  of  natural  gas  rate  filings  and  the 
establishment  of  rates  for  transportation 
and  sale  of  natural  gas,  and  is  therefore 
categorically  exempt.*"  Thus,  no 
environmental  assessment  or 
environmental  impact  statement  is 
necessary  for  the  requirements  of  this 
rule. 

V.  Paperwork  Reduction  Act  Statement 

The  Paperworl(  Reduction  Act  *  *  and 
the  Office  of  Management  and  Budget's 
(OMB)  **  regulations  require  that  OMB 
approve  certain  information  collection 
requirements  imposed  by  agency  rules. 
This  final  rule  reduces  the  information 
collection  requirements  in  Part  154 
because  they  are  unduly  burdensome 
and  costly.  The  Commission  is  notifying 
the  Office  of  Management  and  Budget 
that  this  information  collection 
requirement  has  been  reduced. 

VI.  Administrative  Findings  and 
Effective  Data 

The  Administrative  Procedure  Act 
(APA)  exempts  certain  rules  from  notice 
and  comment  requirements.**  Natural 
gas  companies  must  begin  to  convert 
their  Volume  2  tariffs  to  an  electronic 
medium  now  in  order  to  comply  with  the 
October  31, 1969,  implementation  date. 
Because  this  will  be  both  costly  and 
unduly  burdensome,  the  Commission 
believes  notice  and  comment  is 
impractical  and  contrary  to  the  public 
interest. 

The  Commission  also  notes  that  it  has 
already  received  considerable  comment 
on  its  proposed  electronic  data  filing 
requirements  in  this  docket.  Although 
Order  No.  493  has  now  become  final, 
and  is  not  subject  to  rehearing,  the  date 
of  implementation  for  the  portion  of  the 
rule  adopted  therein  that  the 
Commission  is  amending  here  has  not 
yet  occurred.  During  the  course  of 
publicly  noticed  technical  conferences 


*  5  use.  801-612  (1S62). 

'  Section  eoifc)  of  Ihc  RFA  daflnet  ■  "•miiQ 
entity"  at  a  imall  busineu.  a  small  not-for  profit 
enlerpiite.  or  a  tmall  governmental  juritdictiun.  A 
•mall  butineit  la  defined  by  reference  to  aeclion  3 
of  the  Small  Builneta  Act.  at  an  enterprise  which  it 
"Independently  owned  and  operated  and  which  it 
not  dominant  in  its  field  of  operation."  IS  U.S.C. 
B32(a)  (1982). 


•  Order  No.  466.  52  FR  47.807  (Dec.  17. 1967).  lU 
FERC  Statt.  «  Regt.  1  3a783  (Dec  ia  1967)  codified 
at  18  CFR  Part  sea 

•  18  CFR  360.4  (1968). 

>o  la  CFR  380.4(a)(25)  (1980). 
■  ■  44  U  S.C.  3601-3520  (1962). 
•'5  CFR  1320.13  (1060). 
■*  5  U.S.C.  553(b)(3)  (1962). 


conducted  by  the  Commission  staff  to 
discuss  implemmtation  of  the  rule, 
additional  comment  was  received  as  to 
the  comparative  benefits  and  burdens. 

Thus,  no  useful  purpose  would  be 
served  by  inviting  further  comment  on 
this  subject,  as  the  issues  have  been 
fully  ventilated  and  little  more  could  be 
said.  The  choice  before  the  Commission 
is  whether  to  proceed  with  the 
implementation  of  the  requirement  for 
electronic  filing  of  the  Volume  2  tariff 
material  or,  on  reconsideration  sua 
aponte,  whether  to  amend  the  final  rule 
so  as  to  delete  that  requirement  before  it 
takes  effect.  "Therefore,  in  light  of  all  of 
the  above,  the  Commission  finds  that 
there  is  good  cause  to  issue  this  rule 
without  notice  and  comment. 

The  APA  also  provides  that  in  certain 
limited  circumstances  a  federal  agency 
can.  for  good  cause,  issue  a  rule 
effective  upon  issuance.'^  The 
Commission  finds  that  this  rule  reUeves 
natural  gas  companies  from  certain 
filing  requirements  that  are  unduly 
burdensome  and  costly.  This  rule, 
therefore,  is  effective  May  11. 1989. 

List  of  Subjects 

le  CFR  Part  154 

Alaska.  Natural  gas,  I>ipelines, 
Reporting  and  recordkeeping 
requirements. 

18  CFR  Part  385 

Administrative  practice  and 
procedure.  Pipelines,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
Conunission  amends  Parts  154  and  385, 
Title  18.  Chapter  I  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

By  the  Commission. 
Loto  D.  Cashell, 

Secretary. 

PART  154-RATE  SCHEDULES  AND 
TARIFFS 

The  authority  citation  for  Part  154 
continues  to  read  as  follows: 

Authority:  Natural  Gas  Act.  15  U.S.C  717- 
717w  (1982);  Department  of  Energy 
Organization  Act,  42  U.S.C.  7102-7352  (1S82); 
E.0. 12008,  3  CFR  1978  Comp.,  p.  142; 
Independent  Offices  Appropriations  Act,  31 
U.S.C.  9701  (1982). 

2.  In  S  154.1,  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

S  154.1    Applieation;  Obligation  to  file. 
•        *        •        •        • 

(b)  On  or  after  October  31. 1989,  any 
change  to  a  tariff  contained  in  Volumes 


>«  5  U.S.C  S53(d)(3)  (1982). 


1  and  lA  must  be  submitted  on  an 
electronic  medium  in  conformance  with 
the  requirements  of  S  385.2011  of  this 
chapter. 

(c)  On  or  after  October  31, 1989,  any 
natural  gas  company  submitting  a 
general  rate  proceeding  pursuant  to 
section  4  of  the  Natural  Gas  Act  and 
§  154.63  or  a  restatement  of  the  base 
tariff  rate  pursuant  to  §  154.303(a)  must 
incorporate  as  part  of  this  filing  a 
resubmittal  of  Volumes  1  and  lA  of  the 
company's  tariff,  except  executed 
service  agreements,  on  an  electronic 
medium  pursuant  to  9  385.2011  of  this 
chapter. 

3.  In  S  154.31,  paragraph  (b)  is  revised 
to  read  as  follows: 

S  154.31    AppHcatkML 

*         •         *         •         * 

(b)  Volumes  1  and  lA  tariff  sheets 
filed  on  or  after  October  31, 1989,  on  an 
electronic  medium  must  conform  to  the 
format  required  in  §S  154.32  through 
154.36  and  SS  154.38  through  154.41. 

4.  Section  154.61  is  revised  to  read  as 
follows: 

§154.61    Application. 

Sections  154.62  through  154.65,  except 
as  otherwise  specifically  provided  in 
this  part  apply  to  all  tariffs,  executed 
service  agreements,  or  parts  of  service 
agreements,  which  are  filed  after 
December  1, 1948.  On  or  after  the 
October  31, 1989,  Volumes  1  and  lA 
tariffs  filed  pursuant  to  SS  154.62. 154.63 
(except  S  154.63(b))  and  154.303(e)  must 
be  filed  on  an  electronic  medium  as 
prescribed  in  S  385.2011  of  this  chapter. 

PART  385-RULES  OF  PRACTICE  AND 
PROCEDURE 

5.  The  authority  citation  for  Part  385 
continues  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act.  42  U.S.C  71(n-7352  (1982!; 
E.0. 12009,  3  CFR  1978  Coinp..  p.  142: 
Administrative  Procedure  Act,  5  U.S.C.  551- 
557  (1982);  Independent  Offices 
Appropriations  Act.  31  U.S.C.  9701  (1982); 
Federal  Power  Act,  18  U.S.C.  717-717w  (1982); 
Natural  Gas  Policy  Act.  IS  U.S.C.  3301-3432 
(1982):  Public  Utility  Regulatory  Policies  Act. 
16  U.S.C.  2601-2645  (1982);  Interstate 
Commerce  Act,  49  U.S.C.  1-27  (1976). 

6.  In  S  385.2011,  paragraphs  (b)(1)  and 
(b)(2)  are  revised  to  read  as  follows: 

§3«5.2011    Procedures  for  filing  on  an 
electronic  medium. 


(b)  *  *  * 

(1)  Volumes  1  and  lA  filings  pursuant 
to  SS  154.63  and  154.303(e)  of  this 
chapter. 


(2)  Volumes  1  and  lA  tariff  sheets 
filed  pursuant  to  the  requirements  in 
Parts  154. 157  and  284  of  this  chapter. 

***** 
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IS  CFR  Parte  154, 157,  260, 284, 385 
and  388 

(Docket  No.  RM87-17-000] 

Natural  C^  Date  Colleetion  System; 
Availability  of  Record  Formate  and 
Hard  Copy  Filing  Formate  for  Rate 
Filings 

Issued  May  10. 1989. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  availability  of  record 

formats  and  hard  copy  filing  formats  for 

rate  filings. 

SUMMARY:  This  notice  identifies 
revisions  and  additions  to  the  record 
formats  for  rate  filings.  These  formats 
have  been  revised  in  response  to  certain 
recommendations  and  comments 
submitted  prior  to.  during,  and  after  the 
Order  No.  493  (53  FR  15,025  (Apr.  27. 
1988])  implementation  conference  held 
on  February  1  and  2, 1989.  The  file 
structure  of  the  formats  has  been 
revised  to  simplify  the  filing  of  free  form 
text  records  and  to  provide  flexibility  in 
the  display  of  data  in  hard  copy  format. 
date:  The  revised  FERC  rate  filing 
record  formats  and  hard  copy  filing 
formats  are  available  on  May  20, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Brooks  Carter,  Office  of  IMpeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Room  7010, 
Washington,  DC  20426,  (202)  357-8995  or 
(202)  357-8844. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  staff  is  issuing  revised 
record  formats  for  rate  filings  in 
response  to  recommendations  presented 
at  the  implementation  conference  held 
on  February  1  and  2, 1989,  and  in 
subsequent  comments.  Technical 
revisions  are  described  in  Appendix  A. 
Staff  is  also  releasing  with  this  notice 
the  recommended  hard  copy  filing 
formats  for  a  rate  filing. 

The  record  formats  are  intended  to 
standardize  the  electronic  format  in 
which  certain  data  included  in  a  rate 
filing  are  reported  to  the  Commission. 
There  is  no  change  in  the  regulations 
identifying  the  contents  of  a  rate  filing 
and  there  is  no  intent  to  require 
companies  to  file  more  information  than 
they  have  previously  been  required  to 
submit.  Companies  may  report  data  in 


more  or  less  detail  than  specified  in  the 
record  formats,  as  appropriate. 

In  response  to  concerns  that  the 
Commission  may  not  be  able  to 
reproduce  a  company's  official  filing 
from  the  electronic  submittal,  staff  is 
adopting  a  revised  file  structure  that 
provides  for  flexibility  in  the  hard  copy 
display.  Information  in  a  rate  filing  will 
be  submitted  in  three  files:  a  file 
containing  only  structured  data  (FII.E1). 
a  second  file  containing  all  of  the 
footnotes  to  the  structured  data  (FILE2|. 
and  a  third  file  consisting  of  free  form 
text  records,  header  records  and  trailer 
records  (FILE3). 

Using  the  revised  file  structure,  a 
company  may  elect  to  display  a 
particular  statement  or  schedule  in  the 
Commission-specified  format  or 
substitute  its  own  free  form  display  in 
FILES.  However,  the  formatted  data  in 
FILEl  and  the  accompanying  footnotes 
in  FILE2  on  the  electronic  medium  must 
be  provided  in  either  case.  The  revised 
structure  also  enables  footnotes  to  be 
printed  with  the  applicable  statement  or 
schedule  instead  of  at  the  end  of  the 
hard  copy.  The  General  Instructions  for 
the  rate  filing  record  formats  contain  a 
more  detailed  description  of  the  new 
method  for  submitting  data  on  an 
electronic  medium. 

In  addition  to  publishing  the  text  of 
this  notice  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  notice,  the 
associated  record  formats  and  the  hard 
copy  filing  formats,  during  normal 
business  hours  in  Room  1000  at  the 
Commission's  headquarters,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426. 

This  notice  is  also  available  through 
the  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service  that  provides  access  to 
formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
on  a  24-hour  basis  using  a  personal 
computer  with  a  modem  by  dialing  (202) 
357-8997.  To  access  CIPS.  set  your 
communications  software  to  use  300. 
1200  or  2400  baud,  full  duplex,  no  parity, 
eight  data  bits  and  one  stop  bit.  Tiie  text 
of  the  notice  will  be  available  on  CIPS 
for  30  days  from  the  date  of  issuance. 

Due  to  the  size  of  the  record  format 
and  hard  copy  print  format  files  for  rate 
filings,  these  formats  will  not  be 
available  through  CIPS.  However,  the 
revised  record  formats  and  hard  copy 
formats  are  available  (1)  on  a  single 
5.25"  (1.2MB)  or  3.5  "  (1.44MB)  double- 
sided,  high  density  diskette  in  ASCII 
text  file  format,  or  (2)  on  paper  (411 
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pafM).  The  ditkettas  aadior  papec  copy 
may  be  purcbaaed  from  tbe 
CommiMion'i  copy  contractor,  La  Dom 
Syatemt  Corpn  located  in  Room  1O00, 
82S  North  Capitol  Street  NE^ 
Washington.  DC  20428.  To  ordlsr  the 
diskette  or  paper  copy,  you  mutt  refer 
to:  RM87-17-oao.  Record  Fonnala  for 
Rale  PUinp  (Mby  la  TiK).  SPECIFT 
DISKETTE  15.26"  or  3.51.  PAPER  COPY. 
OR  BOTH. 

Hie  diskette  containa  a  copy  of  this 
notice  amf  an  INFO  file  which  describes 
the  Mes  en  the  diskette  and  specifies  the 
margin,  font  and  orientation  required  to 
print  esKsh  fits  after  importing'  the  ftte 
into  a  word  processing  program. 
LoisaCasMI; 
Secntary. 


AppandbiA— aisisisBStallwRata 
FJH^B— BAFMils 

Thia  appendtM  idtontfffes  the  major 
tedmfeaf  chaages  to  the  rate  filing 
recorv  rermafa  issueii  january  4,.  i90v. 

A.  Pik  Stnictun 


Tb«  OMMBiasia*  staff  is  adepMng  a 
revised  file  straelare  that  pravides  fei 
ftexftU^y  in  *a  hard  €Bf»f  disphy. 
bifanaatfan  i»  a  fata  fiHnt  win  be 
submMsd  is  iwae  ttss;  a  fits  cantataiing 
only  structund  data  (FOfl);  a  second 
file  containing  all  of  the  CotMiMtes  tia  the 
stTuatutad  date  (FILE2),  and  a  third  file 
conaistiag  of  freefatmlext  header 
recanb  aad  toailar  recards  fFa£3). 

Using  the  seviaed  stncture.  a 
compaay  any  abet  (o  diaplay  a 
pactkake  stalsmaa*  ar  schedub  in  the 
Cominlsaien  spa<:ilisd  fonnat  or 
substitute  its  o««a  free  form  display.  The 
formatted  daU  in  FlLEl  and  die 
accompanying  faobwtss  in  FILE2  on  the 
electronic  medium  are  submitted  in 
either  caaa.  The  revised  structure  also 
enables  footnotes  to  be  printed  wtth  the 
applicable  statement  or  ■ehadule 
instead  of  at  the  end  af  the  hard  copy. 
The  General  inslructiana  for  the  record 
formata  describe  the  new  Qhng 
procedure  for  submittiag  data  on  an 
electronic  medium. 

B.  Other  General  Changes 

1.  The  comments  column  in  the  record 
formats  is  revised  to  conform  to 
revisions  in  General  Instruction  and 
Item  Number  references. 

2.  Character  positioas  are  revised 
where  new  items  are  added  or  the 
length  of  an  item  has  been  changed. 

3.  The  follewing  data  fields  an?  now 
defined  as  character  fields: 

(a)  AD  codes. 

(b)  An  dates. 

(c)  AH  account  numbers. 

4.  Base  Period/Test  Period  Iiidicator  is 
revised  to  "Period  Reported"  and  codes 


"1"  and  "2."  ara  used  for  base  period  and 
test  period,  respectively. 

C.  Revmi«i»  to  Specifit  lUeords 

RAOl  (previously  RAOl)  Rate  Case 
Filing  Requirements; 
New  Items: 

a.  Item  8:  Alternative  Code. 

b.  Item  9:  Compliance  Filing  Indicator. 

c.  Rem  1ft  Revision  Code. 

d.  Item  11:  Data  Sensitivity  Indieator. 
RA02  (previously  RAO^StateBient  A: 

Cost  Classification  Code =4  now 
includes  both  state  and  local  income 
taxes. 

RAW  (previoiMly  RA04)  Statement  B: 
No  change. 

RA04  (previously  RA05)  Statement  C: 

1.  New  Items: 

a.  Item  59:  Date  at  Begimring  of  Period. 

b.  Item  58:  Date  at  End  of  Period. 

X  The  title  eC  Item  sa  (eld  Item  4^  is 
revised  from  "Transfers"  to  "Other 
Changes". 

RA05  (previously  RA06J  Schedule  C-1: 

1.  New  hems: 

a.  Item  88:  Subaccount  Name  (for 
subaccounts  nof  Ksted  in  Exhibit  E) 

b.  Item  71:  Endfaig  Base  Period  Date 

2.  The  order  of  Hems  85  (Function 
Code]  and  Rem  88  (Proiect  Name]  is 
reversed.  Project  Niame  is  liabeled  as  an 
optional  item. 

3.  Item  89  (Information  Reported 
Code]  is  expanded  to  inchide  a  code  for 
"prime  account  totar. 

RAOe  (previously  RA07)  Sthedule  C-2: 

1.  The  reference  to  ExhHrit  G  is 
removed  and  the  record  format  is 
revised  to  inchide  amounta  by  general 
function  (production,  storage, 
transmissien.  dtslribution..  and  ether)  for 
addibons  and  retirements  projects. 

2.  Item  78  (FERC  Docket  Number)  now 
has  13  character  positions  and  should  be 
left  blank  for  biforaiation  Reported 
Codes  2  and  4. 

3.  The  description  of  any  plant 
additions  or  retirement  projects  is  now 
provided  in  a  footnote. 

RA07  (previously  RA09)  Schedule  C-3: 

1.  Item  89  (Docket  Number)  now  has 
13  character  positions. 

2.  The  words  "Undistributed 
Overhead"  are  deleted  from  the 
description  of  Items  90  (Amount: 
Account  108)  and  91  (Amount:  Account 
107). 

3.  Item  88  (Work  Order  Number)  is 
now  a  character  field. 

R.A08  (previously  RAlO)  Schedule  C-4: 

1.  New  Item:  Item  97 — Subaccount 
Name  (for  subaccounts  not  listed  in 
Exhibit  E\. 

2.  Item  95  (Storage  Project  Account) 
now  includes  Accounts  101  and  106. 

3.  Item  10:1  (Storage  Activity)  now 
contains  codes  for  liquefaction  and 
vaporization;  end  of  month  balance  code 


is  deleted  from  Item.  M2  Urionnation.  is 
reported  in  llama  108  and  187). 
RAQO  (previoMsly  BAU}>SUtCBicnl  D: 

1.  The  name  of  Item  113  is  revised 
frt>m  "ProvisianCost"  to  "Piovisio»". 

2.  The  order  of  die  adjustment 
descriptions  and  the  adjustment 
amounts  ia  reversed  so  that  the 
description,  precedes  the  amount 

3.  The  name  of  Iten  12S  is  rcviaed 
from  "Balance  As  Adjusted  From  Baae 
Period^'  to  "Accumulated  Previsiona  Aa 
Adjusted". 

RAlO  (previously  RA14)  Statement  E: 

1.  Item  128  (Woiking  Capital  Code}  ia 
revised.  The  code  for  "Prepaid  Gas 
Purchase  Agreementa"  is  deleted  and 
the  code  for  "Misc.  Other  Woiking 
Capital"  is  revised  to  "Misc.  Reserves". 

2.  Item  142  (Desc.  of  Other  Working 
Capital  Item)  is  now  30  character 
positions. 

RAll  (previously  RA»  and  RAM) 
Schedule  E-t: 

1  Woriiing  Capital  monthly  balances 
are  now  reported  in  a  single  recerd 
format. 

2.  The  items  "Prepaid  Gas  Purchase 
Agreements"  and  "Account  Number" 
are  deleted. 

HA12  (pMvrausly  RAl^Schedufc  &^: 
No  change. 

RA19  (^«viona)y  RAia)  Schedule  E-» 
(Part  \y.  No  change. 

RA14  (iweviously  RAl^  Sdiedide  E-3 
(Part  2):  This  record  {ermat  is  revised  to 
permit  the  reporting  of  up  to  six  yewly 
storage  volumes  and  aaaoeiated  doHar 
amounts  ianew  Items  ISBthioa^  2Sft 
New  item  194  (faifennatioa  Reported 
Code)  is  used  to  repmrt  nnilliples  of  six 
UFO  layers.  Item  198  is  now  the  first 
foldesf)  LIFO  leyer  in  the- record, 

RA15  (previously  RA20)  Schedijr*»  B-4: 
This  record  format  is  revised  to  permit 
reporting  of  13  monthly  research  and 
development  balances,  the  13  month 
total  and  average  balances,  the  test 
period  adjustment  and  the  adjusted 
balance  for  each  project  in  a  single 
record.  Item  215  (Year/Month)  identifies 
the  first  month  reported  in  a  record. 

RA16  (previously  RA23)  SUteraent 
F(2):  This  recerd  format  is  revised  to 
allow  reporting  of  actual  or  hypothetical 
capital  structure.  Data  for  the  base  and 
test  periods  are  now  reported  in  a  single 
record.  New  item  237  (Capital  Category) 
identifies  the  source  of  capital. 

RA17  (previously  RA24)  Statement 
F(3)-l:  No  change. 

RAl 8  (previously  RA25)Stuteraen« 
F(3): 

1.  The  item  "Reference"  is  now 
deleted. 

2.  Item  280  is  revised  from  "Adjusted 
Annual  Cost  of  All  Debt  Capital"  to 
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"Adjusted  Weighted  Average  Cost  of 
All  Debt  Capital". 

RA19  and  RA20  (previously  RA26] 
Statement  F(3)g:  There  are  significant 
revisions  to  the  record  format  for 
Statement  F(3){g).  These  formats  now 
include  amortization  of  gain/loss  on 
both  reacquired  debt  and  reacquired 
preferred  stock.  Record  RA20  contains 
summary  information  for  all  issues. 

RA21  (previously  RA27)  Statement 
F(4):  Item  315  (Life  of  Series)  is  now 
labeled  "Optional". 

RA22  (previously  RA28)  Statement 
F(5)/F(5)-3a: 

1.  New  Item:  Item  328:  Information 
Reported  Code. 

2.  Item  341  (Net  Proceeds  in  Total 
Dollars)  now  follows  "Net  Proceeds  Per 
Share"  in  the  record  format. 

RA23  (previously  RA30]  Schedule 
F(5)-l: 

1.  The  time  period  codes  in  Note  3  are 
revised  to  include  a  code  for  year  5. 
Year  codes  begin  with  zero;  month 
codes  begin  with  one. 

2.  The  item  'Text  for  Changes  in 
Common  Stock  Capital"  is  removed 
from  Record  RA23. 

RA24  (previously  RA31)  Schedule 
F(5)-2/3(b]: 

1.  The  time  period  codes  are  revised 
asinRA23. 

2.  The  comment  for  Item  371  (Average 
Number  of  Shares  Outstanding)  is 
revised. 

3.  The  item  'Text"  is  deleted. 
Explanations  of  any  calculations  made 
in  this  record  are  now  explained  in  a 
footnote. 

RA25  (previously  RA32)  Schedule 
F(5)-4/5:  The  number  of  character 
positions  for  Item  385  is  now  20 
positions. 

RA26-RA28  (previously  RA33-RA38) 
Schedule  F(6):  The  Statement  of 
Changes  in  Financial  Position  is  now 
replaced  by  a  Statement  of  Cash  Flows. 
These  record  formats  are  identical  to 
those  used  in  Form  Nos.  2  and  2-A  with 
the  exception  of  a  Period  Reported  code 
(Items  417.  438  and  453).  which  is 
inserted  in  each  record  prior  to  the 
Footnote  ID. 

RA29-RA39  (previously  RA39-RA49) 
Statement  G: 

1.  There  is  no  significant  change  to  the 
record  formats  for  Statement  G.  It  is 
staffs  opinion  that  the  formats  are 
consistent  with  the  requirements  of 
Section  154.63.  Companies  may  still  file 
Statement  G  at  the  level  of  detail 
permitted  in  previous  rate  filings. 
Companies  also  have  the  option  to 
display  data  in  a  format  different  from 
the  hard  copy  output  produced  by 
Commission  software.  For  example, 
Statement  G  information  may  be  sorted 


by  customer  if  necessary  to  simplify  the 
customer  notice  requirements. 

2.  The  item  "Well  Number"  is  deleted 
from  Record  RA38  (previously  RA48): 
item  584  (Well)  is  labeled  as  an  optional 
item. 

RA40  (previously  RA50)  Statement 
H{1).  and  Schedules  H(l)-l(a),  H(l)-l(b). 
and  H{l}-l(c)  Part  1 

1.  New  Item:  Item  617  (Information 
Reported  Code) 

2.  Item  634  (Project  Name)  is  labeled 
"Optional". 

RA41  (previously  RA52]  Schedule 
H(l)-l(c)  Part  2:  Character  positions  are 
revised  to  be  consistent  with  Record 
RA40. 

RA42-RA47  (previously  RA53-RA56) 
Schedule  H(l}-2: 

1.  The  purchased  gas  costs  formats 
are  substantially  revised.  Records  RA42 
through  RA44  are  to  be  used  by 
pipelines  with  an  approved  PGA  clause 
in  their  tariff.  Record  RA42  summarizes 
information  reported  in  Records  RA43 
and  44.  Record  RA44  corresponds  to  the 
Projected  Cost  Record  in  Schedule  Ql  of 
FERC  Form  No.  542-PGA.  Record  RA45 
generally  corresponds  to  the  Special 
Supply  Record  in  Schedule  Ql.  with 
modification. 

2.  Records  RA45  through  RA47  are  to 
be  used  by  pipelines  which  either  do  not 
have  a  Conunission  approved  PGA 
clause  or  obtain  a  waiver  of  their  PGA 
clause  election.  Record  RA45 
summarizes  information  reported  in 
RA46  and  RA47.  Record  RA46  is  used  to 
report  commodity  purchased  gas  costs; 
Record  RA47  is  used  for  noncommodity 
costs. 

RA48  (previously  RA58)  Statement 
H(2): 
New  Items: 

a.  Item  778:  Project  Name 

b.  Item  781:  Depreciation  Method 
RA49  (previously  RA60)  Schedule 

H(2)-l:  The  descriptions  for  other  test 
period  expenses  now  precede  the 
amounts. 

RA50  (previously  RA61-RA62) 
Statement  H(3):  There  is  now  a  single 
record  format  for  income  taxes,  and  the 
structure  is  revised.  The  function  code 
has  been  replaced  by  individual  entries 
for  each  function. 

RA51  (previously  RA64)  Schedule 
H{3)-6:  New  Item:  Item  835— 
Information  Reported  Code 

RA52  (previously  RA65)  Statement 
H(4): 

1.  Item  842  (Tax  Type  Code)  now 
precedes  the  Information  Reported 
Code. 

2.  The  identity  of  Other  Functions  now 
precedes  the  amount. 

RA63  [previously  RA68)  Statement  I : 
No  change. 


RA54  (previously  RAe9)  Schedule  1-4: 
No  change. 

RA55  (previously  RA70]  Schedule  1-5: 
No  change. 

RA56  (previously  RATI)  Schedule  I-« 
Parti: 

New  Items: 

a.  Total  Deliveries  (First  Day) 

b.  Total  Deliveries  (Second  Day) 

c.  Total  Deliveries  (Third  Day) 

d.  Total  Three  Day  Average  Volume 
RA57  (previously  RA72)  Schedule  1-6 

Part  2:  No  change. 

RA58  (previously  RA73)  Schedule  1-7 
Part  1:  No  change. 

RA59  (previously  RA74)  Schedule  1-7 
Part  2:  No  change. 

RA60  (previously  RA75)  Schedule  1-7 
Part  3:  No  change. 

RA61^1A68  (previously  RA82-^IA89) 
Statement  L  (Major):  The  Comparative 
Balance  Sheet  Record  Formats  for  Major 
natural  gas  companies  correspond  to  the 
formats  for  FERC  Form  No.  2,  pages  110- 
113.  An  Information  Reported  Code  is 
added  to  RA61  through  RA68  at  the  end 
of  each  record  to  indicate  whether  or 
not  the  balance  sheet  is  reported  on  a 
consolidated  basis.  The  Footnote  ID  is 
shifted  one  character  position  from  the 
Form  No.  2  version  in  each  record 

RA6e^lA73  (previously  RA90-RA94) 
Statement  L  (Non-Major):  The 
Comparative  Balance  Sheet  Record 
Formats  for  Non-Major  natural  gas 
companies  correspond  to  the  formats  for 
FERC  Form  No.  2-A.  pages  4-5.  An 
Information  Reported  Code  is  added  to 
RA69  through  RA73  at  the  end  of  each 
record  to  indicate  whether  or  not  the 
balance  sheet  is  reported  on  a 
consolidated  basis. 

RA74-RA77  (previously  RB01-RB04) 
Statement  M  (Major):  The  Statement  of 
Income  for  the  Year  Record  Formats  for 
Major  natural  gas  companies 
correspond  to  the  formats  for  FERC 
Form  No.  2.  pages  114 117.  An 
Information  Reported  Code  is  added  to 
RA74  through  RA77  at  the  end  of  each 
record  to  indicate  whether  or  not  the 
Statement  of  Income  is  reported  on  a 
consolidated  basis. 

RA7&-RA80  (previously  RB05-RB07) 
Statement  M  (Non-Major);  The 
Statement  of  Income  for  the  Year  Record 
Formats  for  Non-Major  natural  gas 
companies  correspond  to  the  formats  for 
reRC  Form  No.  2-A.  pages  6-8.  An 
Information  Reported  Code  is  added  to 
RArs  through  RA80  at  the  end  of  each 
record  to  indicate  whether  or  not  the 
Statement  of  Income  is  reported  on  a 
consolidated  basis. 

RBOl  {previously  RBOB)  Schedule  N-1: 
Refer  to  RA04. 

RB02  (previously  RB09)  Schedule  N-1: 
Refer  to  RAOi 
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RBOS  (praviooriy  RBmSdMdsk  N-2: 
Refer  to  RA08. 

RB04  (pravioosly  RBll-RBU> 
Schedule  N-3:  Refer  to  RAia 

RBOS  (previoiuly  RB14>  Sche(bik  N-4: 
Refer  to  RAie. 

Rfioe  (previously  RB15)  Schedule  N-6: 
Refer  to  RA4a 

RB07  (previously  RB17)  Schedule  N-B: 
Refer  to  RA48. 

RfiOS  (previously  RB19-RB20) 
Schedule  N-T.  Refer  to  RASO. 

Rfi09  (previomly  RB22}  Schedule  N-7: 
Refer  to  RA03. 

RBIO  (previously  RBZ3)  Schedufe  N-6: 
Refer  to  RA52. 

RBll  (new  record)  Schedule  K-9: 
Refer  to  RA02. 

RB12  (previonsly  RBSS)  Schedule  N-O: 
Refer  to  RA53. 

RB13  (previously  RBSe)  Schedule  N- 
10:  Refer  to  RA29. 

RBM  (previously  RB27)  Schedule  N- 
10:  Refer  to  RA3a 

RBtS  (previodsly  RB2a)  Schedol*  N- 
10:Ref8rtoRA31. 

RBt«  (previously  RB29)  Schedule  N- 
10:  Refer  to  RA32. 

RB17  (previously  RB3(4  Schedule  N- 
11:  Refer  to  RAlS. 

RB1»  (previously  RB93)  Footnotes: 
The  Footnote  Record  now  connsts  of  s 
header  record  contsining  the  Footnote 
ID  and  followed  by  text  records  with  s 
maximum  of  165  character  positions. 
Companies  may  use  fewer  positions  if 
desired  or  if  necessary  to  conform  to 
printer  restrictions. 

RB19  (New  Record)  Standardized 
Format  Header  Record:  The 
Standardized  Format  Header  Record  is 
used  in  F1LE3  to  indicate  that  the 
statement  or  schedule  identified  in  the 
header  record  (codes  are  defined  in  new 
Exhibit  H)  is  to  be  printed  tn  the  FERC 
standardized  format  using  the 
appropriate  data  records  in  FILEl  and 
any  referenced  footnotes  in  FILE2. 

RB20  (New  Record)  Non-Standard 
Format  Header  Record:  The  Non- 
standard Format  Header  Record  is  used 
in  FILE3  to  mdicate  that  the  statement, 
schedule  or  portion  thereof,  identified  in 
the  header  record  (using  Exhibit  H)  is  to 
be  printed  using  the  free  form  text 
records  following  the  header  record.  The 
free  form  records  may  consist  of:  (1)  text 
for  a  statement,  schedule  or  portion 
thereof  which  is  not  formatted  in  FILEl; 
or  (2)  records  which  are  to  be  printed  in 
Ueu  of  the  FERC  standardized  format  for 
a  statement  or  schedule  that  is 
formatted  in  FILEl.  In  the  latter  case,  the 
data  in  FILEl  and  the  footnotes  in  FILE2 
ere  not  used  for  the  hardcopy  display, 
but  are  still  required  for  analytical 
purposes. 

A  maximum  of  165  character  positions 
are  provided  for  entering  free  form  text 


RB21  (Now  Recocd)  Nen-Standard 
Format  Tradat  Record:  The  Non- 
standard Format  Trailer  Record  is  used 
in  FILE3  Hid  foHows  any  text  or  non- 
standard format  recnds  which  follow 
an  RB20  Header  Record. 

D.  Examples  of  The  Use  of  Records 
RAIS.  RA20andRA21 

Ex.  1:  Print  Statement  C  in  the 
standardized  format.  In  F1LE3,  input 
Record  RB19  with  statement  code  "C  in 
position  5.  No  other  records  are  needed 
in  FILE3.  The  print  software  will  obtain 
tha  input  data  foi  Statement  C  from 
FILEl  and  FILE2. 

Ex.  2:  Print  Statement  D  in  the 
standardized  format  followed  by  the 
working  papers  printed  in  landscape 
orientation  at  15  cpt 

Input  the  following  records  in  FILE3: 

a.  Record  RB19  with  schedule  code 
"D"  in  positions  5-7.  Data  firom  RAOO 
records  in  FILEl  and  footnotes  from 
FILE2  will  be  used  for  printing. 

b.  Record  RB20  with  schedule  code 
"D-1"  in  positions  5-7.  "L"  in  position 
15,  and  "15"  in  positions  16-17. 

c  Text  records  for  Schedule  D-t 
without  prefix  of  any  kind. 

d.  Record  RB21  to  indicate  the  end  of 
the  text  for  Schedule  D-1. 

e.  Repeat  (b)  through  (d)  for  Sch.  D-2 
andD-3. 

Ex.  3:  Print  Schedule  E-2  in  a  non- 
standard format  using  portrait 
orientation  at  12  cpi. 

Input  the  following  records  in  FILES: 

a.  Record  RB20  with  schedule  code 
"E-2"  in  positions  5-7,  "P"  in  position 
15,  and  "12"  in  positions  16-17.  The  print 
software  will  not  use  the  data  in  FILEl 
and  FILE2  for  printing. 

b.  Text  records  with  non-standard 
display  for  Schedule  E-2  followed  by 
footnotes  in  nonstandard  form. 

c.  Record  RB21. 

E.  Revisions  to  Exhibits 

Exhibit  A — Magnetic  Tape 
Procedures:  Submission  Procedure  #5  is 
revised  to  conform  to  the  new  three-file 
structure.  File  name  formats  are  revised 
to  include  identifiers  for  Sensitive/ 
NonSensitive,  Original /Revisions,  and 
Primary/Alternate  filings. 

Exhibit  B — Diskette  Filing  Procedures: 
The  revised  procedures  for  Hie  structure 
and  file  names  also  apply  to  diskettes. 

Exhibit  C — Codes  for  Gas  Operating 
Revenues  &  Sales  Volumes:  No  change. 

Exhibit  D — Operation  &  Maintenance 
Expense  Chart  of  Accoimts:  No  change. 

Exhibit  E — ^Miscellaneous  Accounts: 
No  change. 

Exhibit  F— FERC  Geographic  Area 
Names:  No  change. 

Exhibit  G — ^Function  Codes: 


1.  "Other"  codes  for  each  fanction  end 
in  a  "r. 

2.  The  following  additional  codes  are 
new: 

a.  Subtotal  codes,  ending  in  'V  for 
each  function. 

b.  Transmission  Plant — 
CommunicatioB  Equip  (Code  43). 

c  General  Plant— Onshore  (Code  64). 

d.  General  Plant— Offshore  (Code  65). 

e.  General  PlaiU— Clearing  Account 
(Code  66). 

f.  Total— (Account  117)  (Code  72). 

g.  Total— {Accounts  108,  111  and  117] 
(Code  74). 

h.  Total— All  Accounts  (Code  79). 

Exhibit  H— Statement/Schedule 
Record  Codes  (New  Exhibit):  Thn 
exhibit  defines  the  codes  that  are  used 
in  FILES  Header  Records  RAlS  and 
RA20. 

Exhibit  I— NCPA  Category/ 
Subcategory  Codes  (New  Exhibit):  This 
exhibit  contains  the  codes  used  to 
identify  NGPA  categories  in  Records 
RA43  and  RA46. 

(FR  Doc  89-11761  Filed  5-16-89:  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 
20  CFR  Parte  225, 260,  and  301 
RIN322O-AA02 

Railroad  Ratirament  Act  and  Railroad 
Unamploymant  Inauranca  Act 

aaENCV:  Raihoad  Retirement  Board. 
action:  Notice  of  correction. 


summary:  The  Railroad  Retirement 
Board  hereby  corrects  errors  which 
would  otherwise  be  carried  into  the 
forthcoming  revised  codification  of  20 
CFR  Parts  1  to  399. 
EFFECTIVE  DATE:  April  1, 1989. 
ADDRESS:  Secretary  to  the  Board. 
Railroad  Retirement  Board,  844  Rush 
Street  Chicago,  Illinois  60611. 
FOR  FURTMBI  MFORMMTION  CONTACT: 
Thomas  W.  Sadler,  General  Attorney, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Uhnois  60611,  (312)  751- 
4513  (FTS  386-4513). 
SUPPLEMENTARY  mFOKMATWmi  This 

notice  corrects  typographical  errors 
appearing  in  section  225.34(b)  of  the 
Final  Rule  document  published  in  the 
Federal  Register  on  March  29, 1989  (54 
FR  12901),  which  redesignates  the 
previous  Part  225  as  Part  226,  and  adds  a 
new  Part  225  to  Title  20  of  the  Code  of 
Federal  Regulations. 

The  notice  corrects  an  inconsistency 
which  currently  exists  by  using  the  term 
"limit"  HI  the  section  heading  of  9  280.6 
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and  the  term  "limits"  in  the  section 
heading  of  §  280.7  of  20  CFR  Part  260. 

The  notice  also  corrects  the  authority 
citation  for  Part  301,  because  Part  301 
currently  contains  only  two  sections,  but 
has  separate  authority  citations  for  each 
section. 

List  of  SableGls  in  26  CFR  Paris  22B,  2lt^ 
and  301 

Railroads,  Railroad  employees. 
Railroad  retirement 

PART  225-COMPUTATION  OF 
ANNUITY 

1.  The  audiority  citation  for  Part  225 
continues  to  read  as  follows: 

Audtority:  45  U.S.C.  231f(b](5). 

2.  Section  225.34,  54  FR  12908.  is 
amended  by  redesignating  para^aphs 
"(i)".  "(ii)".  and  "(iu)".  and  the  reference 
thereto,  to  "(1)".  "(2)",  and  "(3)". 
respectively. 

PART  260-REOUESTS  FOR 
RECONSIDERATION  AND  APPEALS 
WITHIN  THE  BOARD  FROM 
DECISIONS  ISSUED  BY  THE  BUREAU 
OF  RETIREMENT  CLAIMS  AND  THE 
BUREAU  OF  COMPENSATION  AND 
CERTIFICATION 

3.  He  authority  dtation  for  Part  260  is 
revised  to  read  as  follows: 

Autliority:  45  U.S.C  231f(bM5). 

12604   (Amandodl 

4.  Title  20  CFR.  Part  26a  S  260.6  is 
amended  by  revising  the  section  heading 
to  read:  'Time  limits  for  issuing  a 
hearing  decision." 

PART  301— EMPLOYERS  UNDER  THE 
ACT 

5.  The  authority  citation  for  Part  301  is 
added  to  read  as  follows,  and  the 
authority  citation  following  the  sections 
are  removed: 

Authority:  45  U.S.C  362(1). 

Dated:  May  la  1980. 

By  Authority  of  the  Board. 

Beatrice  EzenU. 
Secretary  to  the  Board. 

[FR  Doa  89-11741  Filed  5-16-89: 8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Intamal  Ravonus  Sarvtoo 

26  CFR  Parte  1  and  602 

[TJX  6251] 

Rmi54S-AA07 

CradH  for  IncraaaIng  Rasaarch  Adhrtty 

AQENCV:  Internal  Revenue  Service, 

Treasury. 

ACTKM:  Final  regulations. 

StIMMARV:  This  document  contains  final 
amendments  to  the  income  tax 
regulations  to  provide  rules  for  the 
credit  for  increasing  research  activities. 
The  research  credit  was  added  to  the 
law  by  the  Economic  Recovery  Tax  Act 
of  1981.  The  researdi  credit  was 
subsequenUy  amended  by  the  Tax 
Reform  Act  of  1984.  the  Tax  Reform  Act 
of  1986.  and  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988.  The 
regulations  provide  the  pubhc  with 
guidance  needed  to  ctnnply  «vith  the 
applicable  tax  law. 

EFFECTIVE  l>ATE:  These  regulations  are 
effective  for  amoimts  paid  or  incurred 
after  June  30, 1981,  and  before  January  1. 
1990. 

FOR  FURTHER  MFORMATION  CONTACT: 
David  S.  Hudson,  202-56&-4821  (not  a 
toll-fi«e  call). 
SUPPLEIffilfTARV  mFORMATIONE 

Background 

On  January  21, 1983,  the  Federal 
Register  published  (48  FR  2790) 
proposed  amendments  to  the  Income 
Tax  Regulations  (26  CFR  Part  1)  relating 
to  the  credit  for  increasing  research 
activities.  A  large  number  of  comments 
were  received  and  a  public  hearing  was 
held  on  April  14, 1983.  The  credit  for 
increasing  research  activities  was 
originally  provided  by  section  44F  of  the 
Internal  Revenue  Code,  as  added  by 
section  221  of  the  Economic  Recovery 
Tax  Act  of  1981.  Section  471(c)  of  die 
Tax  Refcmn  Act  of  1984  redesignated 
section  44F  as  section  30.  The  Tax 
Reform  Act  of  1984  did  not  amend  the 
research  credit  provisions  substantively. 
Section  231  of  the  Tax  Reform  Act  of 
1988  redesignated  section  30  as  section 
41.  The  Tax  Reform  Act  of  1966 
extended  the  credit  to  amounts  paid  or 
incurred  before  January  1, 1989; 
amended  the  definition  of  qualified 
research  for  taxable  years  beginning 
after  December  31, 1985;  provided  a 
separate  credit  with  respect  to  certain 
payments  to  qualified  organizations  for 
basic  research:  and  amended  the  credit 
provisions  in  certain  other  aspects.  The 
Technical  £uid  Miscellaneous  Revenue 


Act  of  1968  extended  the  credit  to 
amounts  paid  or  incurred  before  January 
1.1990. 

The  regulations  provided  in  this 
document  are  promulgated  under 
section  41  for  conformity  purposes. 
Where  the  law  has  changed  the 
regulations  contain  separate  provisions 
with  their  own  effective  dates.  In 
general,  those  portions  of  the  regulations 
relating  to  the  Tax  Reform  Act  of  1986 
have  been  reserved. 

ExplanatioB  of  Provisions 

Joint  Ventures 

Section  41  (b)  (1)  defines  the  term 
"qualified  research  expenses"  as  the 
simi  of  the  taxpayer's  in-house  research 
expenses  and  the  taxpayer's  contract 
research  expenses,  that  are  paid  or 
incurred  by  the  taxpayer  during  the 
taxable  year  in  carrying  on  any  trade  or 
business  of  the  taxpayer.  If  the  taxpayer 
is  not  carrying  on  the  trade  or  business 
for  section  162  purposes  to  which  the 
researdi  relates,  then  the  taxpayer  is 
not  entitled  to  the  research  credit  for 
such  expenditures.  In  the  case  of 
partnerships  the  carrying  on  a  trade  or 
business  requirement  must  be  satisfied 
at  the  partnership  level  without  regard 
to  the  trade  or  business  of  any  partner. 

Section  1.44F-2(a)(4)(u)  of  the 
proposed  regulations  provided  an 
exception  to  the  carrying  on  a  trade  or 
business  requirement  at  the  partnership 
level  in  the  case  of  certain  joint  ventures 
if  all  the  partners  are  entitled  to  the 
results  of  the  research  and  the  foUowring 
is  true  with  respect  to  each  partner  If 
the  partner  had  carried  on  the  research 
that  was  in  fact  carried  on  by  the 
partnership,  all  the  research  expense 
paid  or  incurred  in  carrying  on  the 
research  would  have  been  paid  or 
incurred  by  the  partner  in  carrying  on  a 
trade  or  business  of  the  partner.  Several 
commentators  suggested  that  the 
regulations  should  not  require  each 
member  of  the  joint  venture  to  satisfy 
the  "carrying  on"  test  for  the  particular 
research  being  performed  by  the  joint 
venttue.  They  suggested  that  the 
regulations  be  modified  to  deny  the 
credit  only  to  those  joint  venturers  who 
do  not  satisfy  the  "carrying  on"  test 
Section  1.41-2(a)(4](ii)  of  die  final 
regulations  removes  the  requirement 
that  all  partners  must  satisfy  the 
"carrying  on"  test  However,  to  ensure 
that  the  removal  of  that  requirement 
does  not  lead  to  abuse,  the  final 
regulations  add  certain  limitations 
similar  to  those  in  section  168(h)(6) 
relating  to  tax-exempt  use  property. 


2iaM 
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Funded  Research 

Section  41(d)(4)(H)  provides  that  the 
term  qualified  research  does  not  include 
any  research  to  the  extent  funded  by 
any  grant  contract,  or  otherwise  by 
another  person  (or  governmental  entity). 
Section  1.44F-«(d)(l)  of  the  proposed 
regulations  provided  that  amounts  paid 
under  any  agreement  that  are  contingent 
on  the  success  of  the  research  and  thus 
considered  to  be  paid  for  the  product  or 
result  of  the  research  are  not  treated  as 
funding.  Section  1.44F-4(d)(2)  of  the 
proposed  regulations  provided  that,  if  a 
taxpayer  performing  research  for 
another  person  retains  no  substantial 
rights  in  the  research  under  the 
agreement  providing  for  the  research, 
the  research  is  treated  as  fully  funded, 
and  none  of  the  expenses  paid  or 
incurred  by  the  taxpayer  in  performing 
the  research  is  treated  as  paid  or 
incurred  for  qualified  research.  One 
commentator  stated  that  in  a  case 
where  the  researcher  does  not  retain 
substantial  rights  in  the  results  of  the 
research  and  the  funder's  payments  are 
contingent  on  the  success  of  the 
research,  neither  the  researcher  nor  the 
funder  is  entitled  to  treat  any  of  the 
expenditures  as  paid  or  incurred  for 
qualified  research.  The  commentator's 
reading  of  the  interaction  of  the 
contingent  payment  and  the  substantial 
rights  rules  is  the  correct  reading  of  the 
two  provisions.  The  proposed 
regulations  are  finalized  as  proposed  on 
this  matter.  Section  1.44F-4(d)(4)  of  the 
proposed  regulations  provided  that 
independent  research  and  development 
payments  under  certain  government 
contracts  are  treated  as  funding  the 
research  to  which  the  payments  relate. 
Several  commentators  suggested  that 
such  payments  are  analogous  to  the 
recovery  of  overhead  costs  through  the 
sale  of  products.  The  final  regulations 
provide  that  such  payments  are  not  to 
be  treated  as  funding  except  where  they 
are  properly  severable  from  the 
underlying  contract 

Definition  of  Research  and 
Experimental  Expenditures 

Section  41(d)(1)  provides,  in  part  that 
the  term  "qualified  research"  means 
research  with  respect  to  which 
expenditures  may  be  treated  as 
expenses  under  section  174.  Section 
1.174-2  of  the  proposed  regulations  that 
was  originally  proposed  on  January  21. 
1983.  included  extensive  clarifications  of 
the  regulations  under  section  174, 
inclutUng  a  clarification  of  the  treatment 
of  computer  software. 

This  portion  of  the  proposed 
regulations  is  not  being  finalized  by  this 
document  The  proposed  amendments  to 


S  1.174-2  have  been  revised  and 
superseded  by  a  separate  notice  of 
proposed  rulemaking. 

Special  Analyses 

The  amendment  of  the  regulations 
proposed  by  notice  of  proposed 
rulemaking  on  January  21, 1983,  cmd 
adopted  by  this  Treasury  decision  is 
interpretative.  Accordingly,  the 
Regulatory  Flexibility  Act  (S  U.S.C. 
chapter  6)  did  not  apply  to  the  notice  of 
proposed  rulemaking  and  no  Regulatory 
Flexibility  Analysis  was  required.  The 
Commissioner  of  Internal  Revenue  has 
determined  that  this  rule  is  not  a  major 
rule  as  defined  in  Executive  Order  12291 
and  that  a  Regulatory  Impact  Analysis 
is  therefore  not  required. 

Drafting  Infonnation 

The  principal  author  of  these 
proposed  regulations  is  David  R. 
Haglund  of  the  Office  of  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries).  However,  personnel  from 
other  offices  of  the  Internal  Revenue 
Service  and  the  Treasury  Department 
participated  in  their  development 

List  of  Subjects 

26  CFR  1.0-1  through  1.58-8 

Income  taxes.  Tax  liability.  Credits. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Part  1  and  Part 
602  are  amended  as  follows: 

PART  602— (AMENDED] 

Paragraph  1.  The  authority  for  Part  602 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

fieoziOl    [Amended] 

Par.  2.  In  the  table  of  control  numbers 
in  S  602.101,  the  language  "§  1.41-4  (b) 
and  (c)....1541-0074"  is  removed  and  the 
language  "S  1.41-4A  (b)  and  (c)....lS45- 
0074"  is  added  in  its  place. 

PART  l—mCOKIE  TAX;  TAXABLE 
YEARS  BEQINNINQ  AFTER 
DECEMBER  31, 1963 

Far.  S.  The  authority  for  Part  1 
continues  to  read  in  part 

Autiiority:28U.S.C7805.  *  *  * 

H  1.41-OA  Itiraugh  1j41-«A 
insdeHgneUd  flrom  1j«1-0  ttvewgh  l.4l-« 


center  heading  is  added  to  precede 
1 1.41-OA:  'Taxable  Years  Beginning 
Before  January  1. 1987". 


S  1.41-OA    [Amended] 

Par.  5.  In  S  1.41-OA  as  redesignated, 
the  language  "1.41-1  through  -8"  is 
removed  and  the  language  "1.41-lA 
through  -8A"  is  added  in  its  place. 


] 

Par.  4.  Sections  1.41-0  throu^  1.41-8 
are  redesignated  H  141-OA  through 
L41-8A,  respectively,  and  the  following 


S1.41-1A   [Amended] 

Par.  6.  In  S  1.41-lA(a)  as  redesignated, 
the  language  "9  1.41-3(a)"  is  removed 
and  the  language  "i  1.41-3A(a)"  is 
added  in  its  place. 

§1.216-0   [Amended] 

Par.  7.  In  S  1.218-0,  the  language 
"1.41-0  through  1.41-8"  is  removed  and 
the  language  "1.41-OA  through  1.41-flA" 
is  added  in  its  place. 

Par.  8.  The  following  new  center 
heading  and  S§  1.41-0  through  1.41-9  are 
added  in  the  appropriate  places. 

Taxable  Years  Beginning  After 
December  31, 1986 

S  1.41-0    Table  Of  contents. 

This  section  lists  the  paragraphs 
contained  in  sections  1.41-0  through 
1.41-9. 

i  1.41-0    TdbleofContenU. 
1 1.41-1    Introduction  to  regulations  under 
section  41. 

§  1.41-2    Qualified  Research  Expenses 

(a)  Trade  or  business  requirement. 

(1)  In  general. 

(2)  New  business. 

(3)  Research  performed  for  others, 
(i)  Taxpayer  not  entitled  to  results, 
fii)  Taxpayer  entitled  to  rpsults. 
|4)  Partnerships. 

|i)  In  general. 

(ii)  Special  rule  for  certain  parlner^hip-.  ^nd 
joint  ventures. 

(b)  Supplies  and  pRrsondl  property  ubcJ  in 
the  conduct  of  qujlified  research. 

fl)  In  general. 

(2)  Certain  utility  charges, 
(i)  In  general. 

(ii]  Extraordinary  expenditures. 

(3)  Right  to  use  personal  property. 

(4)  Use  of  personal  property  in  taxable 
years  beginning  after  December  31, 1983. 

(c)  Qualified  services. 

(1)  Engaging  in  qualiHed  research. 

(2)  Oii-ect  supervision. 

(3)  Direct  support. 

(d)  Wages  paid  for  qualified  services. 

(1)  In  generaL 

(2)  "SubaUntially  all." 

(e)  Contract  research  expenses. 

(1)  In  general. 

(2)  Perforaiance  of  qualified  research. 

(3)  "Xln  behalf  of." 

(4)  Prepaid  amounts. 
(6)  Examples. 

§  1.41-3    Base  period  research  expense 

(a)  Number  of  years  in  base  period. 

(b)  New  taxpayers. 
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(c)  Delialtiao  of  base  period  researdi 
expenaea. 

(d)  Special  rules  for  short  taxable  years. 

(1)  Skort  deteimlnatioa  year. 

(2)  Short  base  period  year. 

(3)  Year*  overtapplng  the  effective  dale*  of 
section  41  (aectioa  44F). 

(i)  Detenitaatiaa  years. 
(ii)  Baae  period  yean. 

(4)  Nionber  of  mootfas  in  a  short  taxable 
year. 

(e)  Examples. 

§  1.41-4  Qualified  research  for  taxable 
years  begiaaing  after  December  31, 1985. 
[Reserved! 

§1.41-8  Qualified  research  for  taxaUe 
years  begbming  before  fanuary  I,  ISM 

(a)  General  rule. 

(b)  Activities  outside  die  United  States. 

(1)  In-hooae  reaeardt 

(2)  Contract  research. 

(c)  Social  sciences  arts  or  hamanities. 

(d)  Research  funded  by  any  grant  contract 
or  otiierwise. 

(1)  In  generaL 

(2)  Reseuch  fai  wliidi  taxpayer  retains  no 
rif^ts. 

(3)  Research  in  which  the  taxpayer  retains 
substantial  ri^its. 

(i)  In  generaL 

(ii)  Pro  rata  allocatioa. 

(iii)  Proiact-by-project  determination. 

(4)  Independent  research  and  development 
under  the  Federal  Acquisition  Regulations 
System  and  similar  provisions. 

(5)  Ptedlag  determinable  only  in 
subseqaent  taxable  year. 

(^Bxamiites. 

§1.41-9   BasK  research  for  taxable  years 
beginning  after  December  31,  tSBS. 
[Resemdf 

§1-41-7   Basic  research  for  taxable  years 
beginning  before  January  M.  1968 

(a)  In  generaL 

(b)  Ttmds  or  business  requirement 

(c)  Prepaid  amounts. 

(1)  In  generaL 

(2)  Transfers  of  pi  upei  ly. 

(d)  Written  research  agreement 

(1)  In  generaL 

(2)  Apeement  between  a  corporation  and  a 
quaMfied  ofganization  after  June  30, 1983. 

(i)IngenaaL 

(ii)  Transfers  of  property. 

(3)  Agreement  between  a  qualified  fimd 
and  a  qualified  educational  organization  after 
June  30, 1683. 

(e)  Exclusions. 

(1)  Research  conducted  outside  the  United 
States. 

(2)  Research  in  the  social  sciences  or 
humanities. 

(f)  Procedure  for  making  an  election  to  be 
treated  as  a  quaUfied  fund. 

§  1.41-8    Aggregation  of  expenditures. 

(a)  Controlled  group  of  corporations:  trade 
or  businesses  under  common  controL 

(1)  In  general. 

(2)  Definition  of  trade  or  business. 

(3)  Determination  of  common  controL 

(4)  Examples. 

(b)  Minimum  base  period  research 
expenses. 


(c)  Tax  accounting  periods  used. 

(1)  In  generaL 

(2)  Special  rale  where  timing  of  research  is 
manipulated. 

(d)  Membership  during  taxable  year  in 
more  than  one  group. 

(e)  Intra-group  transactions. 

(1)  In  general. 

(2)  In-house  research  expenses. 

(3)  Contract  research  expenses. 

(4)  Lease  Payments. 

(s)  Payment  for  supplies. 

§1.41-9   Special  rules. 

(a)  Allocations. 

(1)  Corporation  making  an  election  under 
subchapter  S. 

(i)  Pass-through,  for  taxable  years 
beginning  after  December  31. 1982.  in  the 
case  of  an  S  corporation. 

(ii)  Pass-throi^  for  taxable  years 
beginning  before  January  1 19B3,  in  the  case 
of  a  snbdtapter  S  corporation. 

(2)  Pass-through  in  the  case  of  an  estate  or 
trust 

(3)  Pass-through  in  the  case  of  a 
partnership. 

(i)  In  generaL 

(ii)  Certain  expenditures  by  joint  ventures. 

(4)  Year  in  which  taken  into  account 

(5)  Credit  allowed  subject  to  limitation. 

(b)  Adjustments  for  certain  acquisitions 
and  dispositions — Meaning  of  terms. 

(c)  Special  rule  for  pass-through  of  credit 

(d)  Carryback  and  carryover  of  unused 
credits. 


9 1.41—1    Intreductlow  to 

1 41. 


Sections  1.41-2  through  1.41-9  deal 
only  widi  certain  provisions  of  section 
41.  The  following  taUe  identifies  the 
provisions  of  secidon  41  that  are  dealt 
with,  and  lists  each  with  the  section  of 
the  regidations  in  which  it  is  covered: 


Section  of  ««•  raguMtona 

SacSoROl 
ttwCoda 

1 1  41-9 

41(M(1I 

%\AUA                                     

41(bK2MA)« 

41<bK2XA)(l9 

41W(2)(B) 

4t(bK3) 

41(CK2» 

41(»H4) 

41  (d> 

S  1  41-A 

1 '  **-» 

41  to) 

f  1.41-8 

|1.41-» 

41(0(1) 
41(fH2) 
41(0(3) 
41(g) 

Sections  1.41-4  and  1.41-6  deal  with  the 
definition  of  qualified  research  and 
basic  research  for  taxable  years 
beginning  after  December  31, 1985. 
Section  1.41-3  also  deals  with  the 
special  rule  in  section  221(d)(2)  of  the 
Economic  Recovery  Tax  Act  of  1981 
relating  to  taxable  years  overlapping  the 
effective  dates  of  section  41.  Section  41 
was  formerly  designated  sections  30  and 
44F.  The  regulations  refer  to  these 


sectiotu  as  section  41  for  conformity 
purposes.  Of  course,  whether  section  41. 
30  or  44F  applies  to  a  particular 
expenditure  depends  upon  when  the 
expenditure  was  paid  or  incurred. 

S  1.41-2    QuaMled  Reeeercti  Expsnecs. 

(a)  Trade  or  business  requirement — 
(1)  In  general.  An  in-house  research 
expense  of  the  taxpayer  or  a  contract 
research  expense  of  the  taxpayer  is  a 
qualified  research  expense  only  if  the 
expense  is  paid  or  incurred  by  the 
taxpayer  in  carrying  on  a  trade  or 
business  of  the  taxpayer.  The  phrase  "in 
carrying  on  a  trade  or  business"  has  the 
same  meaning  for  purposes  of  section 
41(bMl)  as  it  has  for  purposes  of  section 
162;  dius.  expenses  paid  or  incurred  in 
connection  with  a  trade  or  business 
within  the  meaning  of  section  174(a) 
(relating  to  the  deduction  for  researdi 
and  experimental  expenses)  are  not 
necessarily  paid  or  incurred  in  carrying 
on  a  trade  or  business  for  purposes  of 
section  41.  A  research  expense  must 
relate  to  a  particular  trade  or  business 
being  carried  on  by  the  taxpayer  at  the 
time  the  expense  is  paid  or  incurred  in 
order  to  be  a  qualified  research  expense. 
For  purposes  of  section  41.  a  contract 
researdi  expense  of  die  taxpayer  is  not 
a  qualified  researdi  expense  if  the 
prodtict  or  result  of  the  researdi  is 
intended  to  be  transferred  to  another  in 
return  for  license  or  royalty  payments 
and  the  taxpayer  does  not  use  the 
product  of  the  research  in  the  taxpayer's 
trade  or  business. 

(2)  New  business.  Expenses  paid  or 
incurred  prior  to  commencing  a  new 
business  (as  distinguished  from 
expanding  an  existing  business)  may  be 
paid  or  incurred  in  connection  with  a 
trade  or  business  but  are  not  paid  or 
incurred  in  carrying  on  a  trade  or 
business.  Thus,  researdi  expenses  paid 
or  incurred  by  a  taxpayer  in  developing 
a  product  the  sale  of  which  would 
constitute  a  new  trade  or  business  for 
the  taxpayer  are  not  paid  or  incurred  in 
carrying  on  a  trade  or  business. 

(3)  Research  performed  for  others — (i) 
Taxpayer  not  entitled  to  results.  If  the 
taxpayer  performs  research  on  behalf  of 
another  person  and  retains  no 
substantial  rights  in  the  research,  that 
research  shall  not  be  taken  into  account 
by  the  taxpayer  for  purposes  of  section 
41.  See  1 1.41-5(d)(2). 

(ii)  Taxpayer  entitled  to  results.  If  the 
taxpayer  in  carrying  on  a  trade  or 
business  performs  research  on  behalf  of 
other  persons  but  retains  substantial 
rights  in  the  research,  the  taxpayer  shall 
take  otherwise  qualified  expenses  for 
thpt  research  into  account  for  purposes 


21206         F8d«d  Ragistsr  /  Vol.  54.  No.  9*  /  Wedne»day.  May  17.  1989  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54.  No.  94  /  Wednesday.  May  17.  1989  /  Rules  and  Regulations         21207 


of  section  41  to  the  extent  provided  in 
1 1.41-5(d)(3). 

(4)  Partnenhipa — (i)  In  general  An  in- 
house  research  expense  or  a  contract 
research  expense  paid  or  incurred  by  a 
partnership  is  a  qualified  research 
expense  of  the  partnership  if  the 
expense  is  paid  or  incurred  by  the 
partnership  in  carrying  on  a  trade  or 
business  of  the  partnership,  determined 
at  the  partnership  level  without  regard 
to  the  trade  or  business  of  any  partner. 

(ii)  Special  rule  for  certain 
partnerships  and  joint  ventures.  (A)  If  a 
partnership  or  a  joint  venture  (taxable 
as  a  partnership)  is  not  carrying  on  the 
trade  or  business  to  which  the  research 
relates,  then  the  general  rule  in 
paragraph  (a)(4)(i)  of  this  section  would 
not  allow  any  of  such  expenditures  to 
qualify  as  qualified  research  expenses. 

(B)  Notwithstanding  paragraph 
(a)(4)(ii)(A)  of  this  section,  if  all  the 
p<irtners  or  venturers  are  entitled  to 
make  independent  use  of  the  results  of 
the  re-sarch,  this  paragraph  (a)(4)(ii) 
may  allow  a  portion  of  such 
expenditures  to  be  treated  as  qualified 
research  expenditures  by  certain 
partners  or  venturers. 

(C)  First,  in  order  to  determine  the 
amount  of  credit  that  may  be  claimed  by 
certain  partners  or  venturers,  the 
amount  of  qualified  research 
expenditures  of  the  partnership  or  foint 
venture  is  determined  (assimiing  for  this 
purpose  that  the  partnership  or  joint 
venture  is  carrying  on  the  trade  or 
business  to  which  the  research  relates). 

(D)  Second,  this  amount  is  reduced  by 
the  proportionate  share  of  such 
expenses  allocable  to  those  partners  or 
venturers  who  would  not  be  able  to 
claim  such  expenses  as  qualified 
research  expenditures  if  they  had  paid 
or  incurred  such  expenses  directly.  For 
this  purpose  such  partners'  or  venturers' 
proportionate  share  of  such  expenses 
shall  be  determined  on  the  basis  of  such 
partners'  or  venturers'  share  of 
partnership  items  of  income  or  gain 
(excluding  gain  allocated  under  section 
704(c))  which  results  in  the  largest 
proportionate  share.  Where  a  partner's 
or  venturer's  share  of  partnership  items 
of  income  or  gain  (excluding  gain 
allocated  under  section  704(c))  may  vary 
during  the  period  such  partner  or 
venturer  is  a  partner  or  venturer  in  such 
partnership  or  joint  venture,  such  share 
shall  be  the  highest  share  such  partner 
or  venturer  may  receive. 

(E)  Third,  the  remaining  amount  of 
qualified  research  expenses  is  allocated 
among  those  partners  or  venturers  who 
would  have  been  entitled  to  claim  a 
credit  for  such  expenses  if  they  had  paid 
or  incurred  the  research  expenses  in 
their  own  trade  or  business,  in  the 


relative  proportions  that  such  partners 
or  venturers  share  deductions  for 
expenses  under  section  174  for  the 
taxable  year  that  such  expenses  are 
paid  or  incurred. 

(F)  For  purposes  of  section  41, 
research  expenditures  to  which  this 
paragraph  (a)(4)(ii)  applies  shall  be 
treated  as  paid  or  incurred  directly  by 
such  partners  or  venturers.  See  S  1-41- 
9(a)(3)(ii)  for  special  rules  regarding 
these  expenses. 

(iii)  The  following  examples  illustrate 
the  application  of  the  principles 
contained  in  paragraph  (a)(4)(ii)  of  this 
section. 

Example  (J).  A  joint  venture  (taxable  as  a 
partnenliip)  ia  formed  by  corporations  A  B, 
and  C  to  develop  and  market  ■ 
supercomputer.  A  and  B  are  in  the  business 
of  developing  computera,  and  each  has  a  30 
percent  distributive  share  of  each  item  of 
income,  gain,  loss,  deduction,  credit  and 
basis  of  the  joint  venture.  C  which  is  an 
investment  banldng  firm,  has  a  40  percent 
distributive  share  of  each  item  of  income, 
gain,  loss,  deduction,  credit  and  basis  of  the 
joint  venture.  The  joint  venture  agreement 
provides  that  A's.  B's  and  Cs  distributive 
stiarea  will  not  vary  during  the  life  of  the  joint 
venture,  liquidation  proceeds  are  to  be 
distributed  in  accordance  with  the  partners' 
capital  account  balances,  and  any  partner 
writh  a  deficit  in  its  capital  account  following 
the  distribution  of  liquidation  proceeds  is 
required  to  restore  the  amount  of  such  deficit 
to  tlie  joint  venture.  Assume  in  Year  1  that 
the  joint  venture  incurs  SlOOx  of  "qualified 
research  expenses."  Assume  further  that  the 
joint  venture  cannot  claim  the  research  credit 
for  such  expenses  because  it  is  not  carrying 
on  the  trade  or  business  to  which  the 
research  relates.  In  addition  A  B,  and  C  are 
all  entitled  to  make  independent  use  of  the 
results  of  the  research.  First,  the  amount  of 
qualified  research  expenses  of  the  joint 
venture  is  SIOOx.  Second,  this  amount  is 
reduced  by  the  proportionate  share  of  such 
expenses  allocable  to  C.  the  venturer  which 
would  not  have  been  able  to  claim  such 
expenses  as  qualified  research  expenditures 
if  it  had  paid  or  incurred  them  directly,  C's 
proportionate  share  of  such  expenses  is  S40x 
(40%  of  SlOOx).  The  reduced  amount  is  S80x. 
Third,  the  remaining  SeOx  of  qualified 
research  expenses  is  allocated  between  A 
and  B  in  the  relative  proportions  that  A  and  B 
share  deductions  for  expenses  under  section 
174.  A  is  entitled  to  U'eat  $30x  ((30%/ 
(30% +  30%))  $60x)  as  a  qualified  research 
expense.  B  is  also  entitled  to  treat  $30x 
((30%/(30%+30%))  $80x)  as  a  quaUfied 
research  expense. 

Example  (2).  Assume  the  same  facts  as  in 
example  (1)  except  that  the  joint  venture 
agreement  provides  that  during  the  first  2 
years  of  the  joint  venture,  A  and  B  are  each 
allocated  10  percent  of  each  item  of  income, 
gain,  loss,  deduction,  credit  and  basis,  and  C 
is  allocated  80  percent  of  each  item  of 
income,  gain,  loss,  deduction,  credit  and 
basis.  Thereafter  the  allocations  are  the  same 
as  in  example  (1).  Assume  for  purposes  of 
this  example  that  such  allocations  have 


substantial  economic  effect  for  purposes  of 
section  704  (b).  C's  highest  share  of  such 
items  during  the  life  of  the  joint  venture  is  80 
percent.  Therefore  C's  proportionate  share  of 
the  joint  venture's  qualified  research 
expenses  ia  $80x  (80%  of  $100x).  The  reduced 
amount  of  qualified  research  expenses  is 
$20x  ($10Qx-$80x).  A  is  entitled  to  treat  SlOx 
((10%/(10%-t-10%))  $20x)  as  a  qualified 
research  expense  in  Year  1.  B  is  also  entitled 
to  treat  SlOx  ((10%/(10%+10%))  $20x)  as  a 
qualified  research  expense  in  Year  1. 

(b)  Supplies  and  personal  property 
used  in  the  conduct  of  qualified 
research— {1)  In  general.  Supplies  and 
personal  property  (except  to  the  extent 
provided  in  paragraph  (b)(4)  of  this 
section)  are  used  in  the  conduct  of 
qualified  research  if  they  are  used  in  the 
performance  of  qualified  services  (as 
defined  in  section  41(b)(2)(B),  but 
without  regard  to  the  last  sentence 
thereof)  by  an  employee  of  the  taxpayer 
(or  by  a  person  acting  in  a  capacity 
similar  to  that  of  an  employee  of  the 
taxpayer,  see  example  (6)  of  §  1.41- 
2(e)(5)).  Expenditures  for  supplies  or  for 
the  use  of  personal  property  that  are 
indirect  research  expenditures  or 
general  and  administrative  expenses  do 
not  qualify  as  inhouse  research 
expenses. 

(2)  Certain  utility  chai:ges—{i)  In 
general.  In  general,  amounts  paid  or 
incurred  for  utilities  such  as  water, 
electricity,  and  natural  gas  used  in  the 
building  in  which  qualified  research  is 
performed  are  treated  as  expenditures 
for  general  and  administrative  expenses. 

(ii)  Extraordinary  expenditures.  To 
the  extent  the  taxpayer  can  establish 
that  the  special  character  of  the 
qualified  research  required  additional 
extraordinary  expenditures  for  utilities, 
the  additional  expenditures  shall  be 
treated  as  amounts  paid  or  incurred  for 
supplies  used  in  the  conduct  of  qualified 
research.  For  example,  amoimts  paid  for 
electricity  used  for  general  laboratory 
lighting  are  treated  as  general  and 
administrative  expenses,  but  amounts 
paid  for  electricity  used  in  operating 
high  energy  equipment  for  qualified 
research  (such  as  laser  or  nuclear 
research)  may  be  treated  as 
expenditures  for  supplies  used  in  the 
conduct  of  qualified  research  to  the 
extent  the  taxpayer  can  establish  that 
the  special  character  of  the  research 
required  an  extraordinary  additional 
expenditure  for  electricity. 

(3)  Right  to  use  personal  property.  The 
determination  of  whether  an  amount  is 
paid  to  or  incurred  for  another  person 
for  the  right  to  use  personal  property  in 
the  conduct  of  qualified  research  shall 
lie  made  without  regard  to  the 
characterization  of  the  transaction  as  a 
lease  under  section  168(f)(8)  (as  that 


section  read  before  it  was  repealed  by 
the  Tax  Reform  Act  of  1986).  See 
S  5c.l68(f)(8)-l(b). 

(4)  Use  of  personal  property  in 
taxable  years  beginning  after  December 
31.  1985.  For  taxable  years  beginning 
afler  December  31. 1965,  amounts  paid 
or  inctured  for  the  use  of  personal 
property  are  not  qualified  research 
expenses,  except  for  any  amount  paid  or 
incurred  to  another  person  for  the  right 
to  use  (time-sharing)  computers  in  the 
conduct  of  qualified  research.  The 
computer  must  be  owned  and  operated 
by  someone  other  than  the  taxpayer, 
located  off  the  taxpayer's  premises,  and 
the  taxpayer  must  not  be  the  primary 
user  of  the  computer. 

(c)  Qualified  services — (1)  Engaging 
in  qualified  research.  The  term 
"engaging  in  qualified  research"  as  used 
in  section  41(b)(2)(B)  means  the  actual 
conduct  of  qualified  research  (as  in  the 
case  of  a  scientist  conducting  laboratory 
experiments). 

(2)  Direct  supervision.  The  term 
"direct  super\'ision"  as  used  in  section 
41(b)(2)(B)  means  the  immediate 
supervision  (first-line  management)  of 
qualified  research  (as  in  the  case  of  a 
research  scientist  who  directly 
supervises  laboratory  experiments,  but 
who  may  not  actually  perform 
experiments).  "Direct  supen'ision"  does 
not  include  supervision  by  a  higher-level 
manager  to  whom  first-line  managers 
report,  even  if  that  manager  is  a 
qualified  research  scientist. 

(3)  Direct  support.  The  term  "direct 
support"  as  used  in  section  41(b)(2)(B) 
means  services  in  the  direct  support  of 
either — 

(i)  Persons  engaging  in  actual  conduct 
of  qualified  research,  or 

(ii)  Persons  who  are  direcUy 
supervising  persons  engaging  in  the 
actual  conduct  of  qualified  research.  For 
example,  direct  support  of  research 
includes  the  ser\'ices  of  a  secretary  for 
typing  reports  describing  laboratory 
results  derived  from  qualified  research, 
of  a  laboratory  worker  for  cleaning 
equipment  used  in  qualified  research,  of 
a  clerk  for  compiling  research  data,  and 
of  a  machinist  for  machining  a  part  of  an 
experimental  model  used  in  qualified 
research.  Direct  support  of  research 
activities  does  not  include  general 
administrative  services,  or  other 
services  only  indirectly  of  benefit  to 
research  activities.  For  example, 
6er\'ices  of  payroll  personnel  in 
preparing  salary  checks  of  laboratory 
scientists,  of  an  accountant  for 
accounting  for  research  expenses,  of  a 
janitor  for  general  cleaning  of  a  research 
laboratory,  or  of  officers  engaged  in 
supervising  financial  or  personnel 
matters  do  not  qualify  as  direct  support 


of  research.  This  is  true  whether  general 
administrative  personnel  are  part  of  the 
research  department  or  in  a  separate 
department.  Direct  support  does  not 
include  supervision.  Supervisory 
services  constitute  "qualified  services" 
only  to  the  extent  provided  in  paragraph 
(c)(2)  of  this  section. 

(d)  Wages  paid  for  qualified 
services — (1)  In  general.  Wages  paid  to 
or  inctured  for  an  employee  constitute 
in-house  research  expenses  only  to  the 
extent  the  wages  were  paid  or  inctured 
for  qualified  services  performed  by  the 
employee.  If  an  employee  has  performed 
both  qualified  services  and  nonqualified 
serv  ices,  only  the  amount  of  wages 
allocated  to  the  performance  of  qualified 
services  constitutes  an  in-house 
research  expense.  In  the  absence  of 
another  method  of  allocation  that  the 
taxpayer  can  demonstrate  to  be  more 
appropriate,  the  amoimt  of  in-house 
research  expense  shall  be  determined 
by  multiplying  the  total  amount  of 
wages  paid  to  or  inctured  for  the 
employee  during  the  taxable  year  by  the 
ratio  of  the  total  time  actually  spent  by 
the  employee  in  the  performance  of 
qualified  services  for  the  taxpayer  to  the 
total  time  spent  by  the  employee  in  the 
performance  of  all  services  for  the 
taxpayer  during  the  taxable  year. 

(2)  "Substantially  all." 
Notwithstanding  paragraph  (d)(1)  of  this 
section,  if  substantially  all  of  the 
services  performed  by  an  employee  for 
the  taxpayer  during  the  taxable  year 
consist  of  services  meeting  the 
requirements  of  section  41(b)(2)(B)  (i)  or 
(ii),  then  the  term  "qualified  services" 
means  all  of  the  services  performed  by 
the  employee  for  the  taxpayer  during  the 
taxable  year.  Services  meeting  the 
requirements  of  section  41(b)(2)(B)  (i)  or 
(ii)  constitute  substantially  all  of  the 
services  performed  by  the  employee 
during  a  taxable  year  only  if  the  wages 
allocated  (on  the  basis  used  for 
purposes  of  paragraph  (d)(1)  of  this 
section)  to  services  meeting  the 
requirements  of  section  41(b)(2)(B)  (i)  or 
(ii)  constitute  at  least  80  percent  of  the 
wages  paid  to  or  incurred  by  the 
taxpaver  for  the  employee  diuing  the 
taxable  year. 

(e)  Contract  researcti  expenses — (1)  In 
general  A  contract  research  expense  is 
65  percent  of  any  expense  paid  or 
incurred  in  carrying  on  a  trade  or 
business  to  any  person  other  than  an 
employee  of  the  taxpayer  for  the 
performance  on  behalf  of  the  taxpayer 
of— 

(i)  Qualified  research  as  defined  in 
§  1.41-5.  or 

(ii)  Services  which,  if  performed  by 
employees  of  the  taxpayer,  would 


constitute  qualified  services  within  the 
meaning  of  section  41(b)(2)(B). 

Where  the  contract  calls  for  services 
other  than  services  desciibed  in  this 
paragraph  (e)(1),  only  65  percent  of  the 
portion  of  the  amount  paid  or  incurred 
that  is  attributable  to  the  services 
described  in  this  paragraph  (e)(1)  is  a 
contract  research  expense. 

(2)  Performance  of  qualified  research. 
An  expense  is  paid  or  incurred  for  the 
performance  of  qualified  research  only 
to  the  extent  that  it  is  paid  or  incurred 
pursuant  to  an  agreement  that — 

(i)  Is  entered  into  prior  to  the 
performance  of  the  qualified  research. 

(ii)  Provides  that  research  be 
performed  on  behalf  of  the  taxpayer, 
and 

(iii)  Requires  the  taxpayer  to  bear  the 
expense  even  if  the  research  is  not 
successful. 

If  an  expense  is  paid  or  incurred 
pursuant  to  an  agreement  under  which 
payment  is  contingent  on  the  success  of 
the  lesearch,  then  the  expense  is 
considered  paid  for  the  product  or  result 
rather  than  the  performance  of  the 
research,  and  the  payment  is  not  a 
contract  research  expense.  The  previous 
sentence  applies  only  to  that  portion  of 
a  payment  which  is  contingent  on  the 
success  of  the  research. 

(3)  "On  behalf  of  "  Qualified  research 
is  performed  on  behalf  of  the  taxpayer  if 
the  taxpayer  has  a  right  to  the  research 
results.  Qualified  research  can  be 
performed  on  behalf  of  the  taxpayer 
notwithstanding  the  fact  that  the 
taxpayer  does  not  have  exclusive  rights 
to  the  results. 

(4)  Prepaid  amounts.  Notwithstanding 
paragraph  (e)(l]  of  this  section,  if  any 
contract  research  expense  paid  or 
incurred  during  any  taxable  year  is 
attributable  to  qualified  research  to  be 
conducted  after  the  close  of  such 
taxable  year,  the  expense  so 
attributable  shall  be  treated  for 
purposes  of  section  41(b)(1)(B)  as  paid 
or  incurred  during  the  period  during 
which  the  qualified  research  is 
conducted. 

(5)  Examples.  The  following  examples 
illustrate  provisions  contained  in 
paragraphs  (e)  (1)  through  (4)  of  this 
section. 

Example  (1).  A  a  cash-method  taxpayer 
using  the  calendar  yedr  as  the  taxable  year, 
enters  into  a  contract  with  B  Corporation 
under  which  B  is  to  perform  qualified 
research  on  behalf  of  A.  The  contract 
requires  A  to  pay  B  SSOOx.  regardless  of  the 
success  of  the  research.  In  1982,  B  performs 
all  of  the  research,  and  A  makes  full  payment 
of  $300x  under  the  contract.  Accordingly. 
during  the  taxable  year  1982.  $195x  (65 
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percsnt  of  the  paimml  of  $300x)  comtitatm 
«  contract  reMaich  cxpoMt  of  A. 

Example  (2f.'thalmQl»  an  ihm— me  %» in 
exomplt  (1),  txoapt  that  B  performa  SO 
percent  of  the  MMaith  ia  1983.  Of  the  $19Sx 
of  contract  raaaerdi  expenee  paid  in  1982, 
paragraph  (eN4)  of  this  aection  provMet  that 
le7.&x  (50  peroent  of  $10Sx)  is  a  contract 
reseaidi  expense  for  1882  and  the  remaining 
SS7^x  is  contraol  isssaith  expense  for  1983. 

Example  (3).  The  fads  are  the  same  ss  in 
example  (1).  except  that  instead  of  calling  for 
a  flat  payment  of  $30Qx.  the  oantract  requires 
A  to  reimburse  B  for  all  expenses  plus  pay  B 
SlOOx.  B  incura  expenses  attributable  to  the 
research  as  follows: 


Labor 

Supplies 

Depreciation  on  equipment.. 

Overhead 


Total. 


200x 


Under  this  agreement  A  pays  B  $300x  during 
1982.  AcconMngly.  during  taxable  year  1882, 
8196X  (06  percent  of  tSOQx)  of  the  payment 
constitutes  a  contract  research  expense  of  A. 

Example  (4).  The  facts  are  the  same  as  in 
example  (3).  except  that  A  agrees  to 
reimburse  B  for  aD  expenses  and  agrees  to 
pay  B  an  additional  amount  of  tlOQx.  but  the 
additional  SlOOx  is  payable  only  If  the 
research  is  soGcessful.  The  research  is 
successful  and  A  pays  B  $300x  during  1982. 
Paragraph  (e)(2)  of  this  section  provides  that 
the  contingent  portion  of  the  payment  is  not 
an  expense  tocomd  for  the  performance  of 
qualified  research.  Thus,  for  taxable  year 
1982,  tl30x  (85  peroent  of  the  payment  of 
SZOSx)  constitutes  s  contract  research 
expense  of  A. 

Example  (5).  C  conducts  i»-house  qualified 
research  in  carrying  on  a  trade  or  business,  hi 
addition.  C  pays  D  Corporation,  a  provider  of 
computer  services,  flOQx  to  develop  software 
to  be  used  in  snalyzing  the  results  C  derives 
from  its  researeh.  Because  the  software 
services,  if  performed  by  an  employee  of  C, 
would  constitute  qualified  services,  S65x  of 
the  SlOOx  constitutes  a  contract  research 
expense  of  C. 

Example  (6).  C  conducts  in-house  qualified 
research  in  carrying  on  C's  trade  or  business. 
In  addition.  C  contracts  with  B  Corporation,  a 
provider  of  temporary  secretarial  services, 
for  the  services  of  a  secretary  for  a  week.  The 
secretary  spends  the  entire  week  typing 
reports  diiscribing  laboratory  results  derived 
from  C's  qualified  research.  C  pays  E  $400  for 
the  secretarial  service,  none  of  which 
constitutes  wages  within  the  meaning  of 
section  41(b)(2)(D).  These  services,  if 
performed  by  employees  of  C  would 
constitute  qualified  services  within  the 
meaning  of  section  41(b)(2)(B).  Thus,  pursuant 
to  paragraph  |e)(1)  of  this  section,  t280  (65 
percent  of  $400)  constitutes  a  contract 
research  expense  of  C. 

E>  ample  (7).  C  conducts  in-house  qualified 
research  in  carrying  on  C's  trade  or  business. 
In  addition,  C  pays  P.  an  outside  accountant, 
flOOx  to  keep  Cs  books  snd  records 
pertaining  to  the  research  prefect.  The 
attivity  carried  on  by  the  accountant  does 


not  eonetitiite  malified  reaMrch  «•  defined  in 
sectioii  41(d).  Iiie  servicet  peifonnad  by  the 
accowitant  if  performed  by  an  amployee  of 
C  would  not  conatitBte  qualified  aecvioes  (aa 
defined  in  section  41(b)(2)(B)).  Thus,  noder 
paragraph  (eNl)  of  this  section,  no  portion  of 
the  inOQx  constitutes  a  contract  research 
expense. 


(1.41-3 

(a)  Number  of  yean  in  base  period. 
The  tCTui  "bNBse  period"  generally  means 
the  3  taxable  yean  iounediately 
preceding  the  year  for  which  a  credit  is 
being  determined  ("determination 
year").  However,  if  the  first  taxable  year 
of  the  taxpayer  ending  after  Jane  30, 
1981,  ends  in  1981  or  1982.  then  with 
respect  to  that  taxable  year  the  term 
"base  period"  means  the  immediately 
preceding  taxable  year,  if  the  second 
taxable  year  of  the  taxpayer  ending 
after  |une  30, 1981.  ends  in  1982  or  1983, 
then  nvith  respect  to  that  taxable  year 
the  term  "base  period"  means  the  2 
immediately  preceding  taxable  years. 

(b)  New  taxpayers.  If,  with  respect  to 
any  determination  year,  the  taxpayer 
has  not  been  in  existence  for  the  nimiber 
of  preceding  taxable  years  that  are 
included  under  paragraph  (a)  of  this 
section  in  the  base  period  for  that  year, 
then  for  putrposes  of  paragraph  (c)(1)  of 
this  section  (relating  to  the 
determination  of  average  qualified 
research  expenses  during  the  base 
period),  the  taxpayer  shall  be  treated 


(1)  Having  been  in  existence  for  that 
number  of  additional  12-month  taxable 
yeare  that  is  necessary  to  complete  the 
base  period  specified  in  paragraph  (a)  of 
this  section,  tuid 

(2)  Having  had  qualified  research 
expenses  of  zero  in  each  of  those 
additional  years. 

(c)  Definition  ofbaae  period  research 
expenses.  For  any  determination  year, 
the  term  "base  period  research 
expenses"  means  the  meater  of — 

(1)  The  average  quaTified  research 
expenses  for  taxable  years  dtuing  the 
base  period,  or 

(2)  Fifty  percent  of  the  qualified 
research  expenses  for  the  determination 
year. 

(d)  Special  rules  for  short  taxable 
years— -{1]  Short  determination  year  If 
the  determination  year  for  which  a 
research  credit  is  being  taken  is  a  short 
taxable  year,  the  amount  taken  into 
account  under  paragraph  (c)(1)  of  this 
section  shall  be  modified  by  multiplying 
that  amount  by  the  number  of  months  in 
the  short  taxable  year  and  dividing  the 
result  by  12. 

(2)  Short  base  period  year.  For 
purposes  of  paragraph  (c](1]  of  this 
section,  if  a  year  in  the  base  period  is  a 
short  taxable  year,  the  qualified 


research  eiqienses  paid  or  incuired  in 
the  short  taxable  year  are  deemed  to  be 
equal  to  the  qualified  research  expenses 
actually  paid  or  incurred  in  that  year 
multiplied  by  12  and  divided  by  the 
number  of  months  in  that  year. 

(3)  Years  overlapping  the  effective 
dates  of  section  41  (section  44F}—{i) 
Determination  years.  If  a  determination 
year  includes  months  before  July  1981. 
the  determination  year  is  deemed  to  be 
a  short  taxable  year  including  only  the 
months  after  Jtuie  1981.  Accordingly, 
paragrai^  (d)(1)  of  this  section  is 
applied  for  purposes  of  determining  the 
base  period  expenses  for  such  year.  See 
section  221(d)(2)  of  the  Economic 
Recovery  Tax  Act  of  1981. 

(ii)  Base  period  years.  No  adjustment 
is  required  in  the  case  of  a  base  period 
year  merely  because  it  overlaps  |une  30, 
1981. 

(4)  Number  of  months  in  a  short 
taxable  year.  The  nimiber  of  months  in  a 
short  taxable  year  is  equal  to  the 
number  of  whole  calendar  months 
contained  in  the  year  plus  fractions  for 
any  partially  included  months.  The 
fraction  for  a  partially  included  month  is 
equal  to  the  ntunber  of  days  in  the 
month  that  are  included  in  the  short 
taxable  year  divided  by  the  total 
ntltnber  of  days  in  diat  month.  Thus,  if  a 
short  taxable  year  begins  on  January  1, 
1982,  and  ends  on  June  9, 1982,  It 
consists  of  5  and  9/30  months. 

(e)  Examples.  The  following  examples 
illustrate  the  application  of  this  section. 

Example  (1).  X  Corp.,  an  aocroal-method 
taxpayer  using  the  calendar  year  as  its 
taxable  year,  is  organized  and  Iwgina 
carrying  on  a  trade  or  business  during  1979 
and  subsequently  incurs  qudliTied  research 
expenses  as  follows: 

1978. SlOx 

1980 ISOx 

1  /I  /81-6/30/81 90x 

7/1/81-12/31  /81 llOx 

1982. 250x 

1983 


.450x 


(i)  Determination  year  1S91.  For 
determination  year  1981,  the  base  period 
consists  of  the  immediately  preceding  taxable 
year,  calendar  year  1980  Because  the 
determination  year  includes  months  before 
July  1981,  paragraph  (d)(3)(i)  requires  that  the 
determination  year  be  treated  as  a  short 
taxable  year.  Thus,  for  purposes  of  paragraph 
(c)(1),  as  modified  by  paragraph  (d)(1),  the 
average  qualified  research  expenses  for 
taxable  yeare  during  the  base  period  are  $7Sx 
[tlSttx.  the  average  qualified  research 
expenses  for  the  base  period,  multiplied  by  6, 
the  number  of  months  in  the  determination 
year  after  June  30 1981.  and  divided  by  12). 
Because  this  amount  is  greater  than  the 
amount  determined  under  paragraph  (c)(2) 
(50  percent  of  the  determination  year's 
qualified  reseanJi  expense  of  SllOx,  or  $55x), 
die  amount  of  base  period  research  expenses 
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is  $75x.  The  credit  for  determination  year 
1961  is  equal  to  25  percent  of  the  excess  of 
$11  Ox  (the  qualified  research  expenditures 
incurred  during  the  determination  year 
including  only  expenditures  accrued  on  or 
after  July  1. 1981,  through  the  end  of  the 
determination  year)  over$75x  (the  base 
period  research  expenses). 

(ii)  Determination  year  19B2.  For 
determination  year  1982,  the  ba»e  period 
consists  of  the  2  immediately  preceding 
taxable  years,  1980  and  1981.  The  amount 
determined  under  paragraph  (c)(1)  of  this 
section  (the  average  qualified  research 
expenses  for  taxable  yeara  during  the  base 
period)  is  $175x  ((Sl50x+$90x+SllOx)/2). 
This  amount  is  greater  than  the  amount 
determined  under  paragraph  (c)(2]  (SO  percent 
of  $250x,  or  $125x).  Accordingly,  the  amount 
of  base  period  research  expenses  is  $175x. 
The  credit  for  determination  year  1982  is 
equal  to  25  percent  of  the  excess  of  $250x  (the 
qualified  research  expenses  incurred  during 
the  determination  year)  over  $175x  (the  base 
period  research  expenses). 

(iii)  Determination  year  1983.  For 
determination  year  1963,  the  base  period 
consists  of  the  3  immediately  preceding 
taxable  yeare  198a  1981  and  1982.  The 
amount  determined  under  paragraph  (c)(1)  of 
this  section  (the  average  qualified  research 
expenses  for  taxable  yeara  during  the  base 
period)  is  $200x  (($15Ox-«-$a00x+$2SOx)/3). 
The  amount  determined  under  paragraph 
(c)(2)  is  $22Sx  (50  percent  of  the  $450x  of 
qualified  research  expenses  in  1083). 
Accordingly,  the  amount  of  base  period 
research  expenses  is  $22Sx.  The  credit  for 
determination  year  1983  is  equal  to  25  percent 
of  the  excess  of  $450x  (the  qualified  research 
expenses  incurred  during  the  determination 
year)  over  $225x  (the  base  period  research 
expenses). 

Example  (2).  Y,  an  accrual-basis 
corporation  using  the  calendar  year  as  its 
taxable  year  comes  into  existence  and  begins 
carrying  on  a  trade  or  business  on  July  1, 
1983.  Y  incura  qualified  research  expenses  as 
follows: 

7/1  /83— 12/31/83 $80x 

1984 200x 

1985 200X 

(i)  Determination  year  1963.  For 
determination  year  1983,  the  base  period 
consists  of  the  3  immediately  preceding 
taxable  yeara:  1980. 1961  and  1982.  Although 
Y  was  not  in  existence  during  1980, 1981  and 
1982,  Y  is  treated  under  paragraph  (b)  of  this 
section  as  having  been  in  existence  during 
those  yeare  with  qualified  research  expenses 
of  zero.  Thus,  the  amount  determined  under 
paragraph  (c)(1)  of  this  section  (the  average 
qualified  research  expenses  for  taxable  yeare 
during  the  base  period)  is  $0x 
(($Ox-t-$0x+$0x)/3).  The  amount  determined 
under  paragraph  (c)(2)  of  this  section  is  S40x 
(SO  percent  of  SBOx).  Accordingly,  the  amount 
of  base  period  research  expenses  is  S40x.  The 
credit  for  determination  year  1983  is  equal  to 
25  percent  of  the  excess  of  $80x  (the  qualified 
research  expenses  incurred  during  the 
determination  year)  over  $40x  (the  base 
period  research  expenses). 

(ii)  Determination  year  1984.  For 
determination  year  1984,  the  base  period 
consists  of  the  3  immediately  preceding 


taxable  yeara:  1981, 1982.  and  1983.  Under 
paragraph  (b)  of  this  section.  Y  is  treated  as 
having  been  in  existence  during  years  1981 
and  1982  with  qualified  research  expenses  of 
zero.  Because  July  1  through  December  31. 
1983  is  a  shori  taxable  year,  paragraph  (d)(2) 
of  this  section  requires  that  the  qualified 
research  expenses  for  that  year  be  adjusted 
to  SlOOx  for  purposes  of  determining  the 
average  qualified  research  expenses  during 
the  base  period.  The  SlBOx  results  from  the 
actual  qualified  research  expenses  for  that 
year  (S80x)  multiplied  by  12  and  divided  by  6 
(the  number  of  months  in  the  shori  taxable 
year).  Accordingly,  the  amount  determined 
under  paragraph  (c)(1)  of  this  section  (the 
average  qualified  research  expenses  for 
taxable  yeare  during  the  base  period)  is 
SSay^x  (($0x+S0x+Sie0x)/3).  The  amount 
determined  under  paragraph  (c)(2)  of  this 
section  is  SlOOx  (50  percent  of  $200x).  The 
amount  of  base  period  research  expenses  is 
SlOOx.  The  credit  for  determination  year  1984 
is  equal  to  25  percent  of  the  excess  of  S200x 
(the  qualified  research  expenses  incurred 
during  the  determination  year)  over  SlOOx 
(the  base  period  research  expenses), 
(iii)  Determination  year  1985.  For 
determination  year  1985,  the  base  period 
consists  of  the  3  immediately  preceding 
taxable  yeare:  1982, 1983,  and  1984.  Purauant 
to  paragraph  (b)  of  this  section,  Y  is  treated 
as  having  been  in  existence  during  1982  with 
qualified  research  expenses  of  zero.  Because 
July  1  through  December  31, 1982.  is  a  short 
taxable  year,  paragraph  (d)(2)  of  this  section 
requires  that  the  qualified  research  expense 
for  that  year  be  adjusted  to  Sl60x  for 
purposes  of  determining  the  average  qualified 
research  expenses  for  taxable  yeara  during 
the  base  period.  This  $160x  is  the  actual 
qualified  research  expense  for  that  year 
($80x)  multiplied  by  12  and  divided  by  6  (the 
number  of  months  in  the  shori  taxable  year). 
Accordingly,  the  amount  determined  under 
paragraph  (c)(1)  of  this  section  (the  average 
qualified  research  expenses  for  taxable  yeare 
during  the  base  period)  is  $120x 
(($Ox-f$ieOx+$200x)/3).  The  amount 
determined  under  paragraph  (c)(2)  of  this 
section  is  SlOOx  (50  percent  of  S20Ox).  The 
amount  of  base  period  research  expenses  is 
Sl20x.  The  credit  for  determination  year  1985 
is  equal  to  25  percent  of  the  excess  of  S200x 
(the  qualified  research  expenses  incurred 
during  the  determination  year)  over  Sl20x 
(the  base  period  research  expenses). 


§1.41-4    Qualified 
years  beginning  after 
(Reserved) 


fortaxaliie 
31, 1985. 


§1.41-5    Qualified  research  for  taxable 
years  beginning  l>efore  January  1, 1986. 

(a)  General  rule.  Except  as  otherwise 
provided  in  section  30(d)  (as  that  section 
read  before  amendment  by  the  Tax 
Reform  Act  of  1986)  and  in  this  section, 
the  term  "qualified  research"  means 
research,  expenditures  for  which  would 
be  research  and  experimental 
expenditures  within  the  meaning  of 
section  174.  Expenditures  that  are 
ineligible  for  the  section  174  deduction 
elections  are  not  expenditures  for 


qualified  research.  For  example, 
expenditures  for  the  acquisition  of  land 
or  depreciable  property  used  in 
research,  and  mineral  exploration  costs 
described  in  section  174(d),  are  not 
expenditures  for  qualified  research. 

(b)  Activities  outside  the  United 
States — (1)  In-house  research.  In-house 
research  conducted  outside  the  United 
States  (as  defined  in  section  77(n(a)(9)) 
cannot  constitute  qualified  researcli. 
Thus,  wages  paid  to  an  employee 
scientist  for  services  performed  in  a 
laboratory  in  the  United  States  and  in  a 
test  station  in  Antarctica  must  be 
apportioned  between  the  services 
performed  within  the  United  States  and 
the  services  performed  outside  the 
United  States,  and  only  the  wages 
apportioned  to  the  services  conducted 
within  the  United  States  are  qualified 
research  expenses  unless  the  80  percent 
rule  of  S  1.41-2(d)(2)  applies. 

(2)  Contract  research.  If  contract 
research  is  performed  partly  within  the 
United  States  and  partly  without,  only 
65  percent  of  the  portion  of  the  contract 
amount  that  is  attributable  to  the 
research  performed  within  the  United 
States  can  qualify  as  contract  research 
expense  (even  if  80  percent  or  more  of 
the  contract  amount  was  for  research 
performed  in  the  United  States). 

(c)  Social  sciences  or  humanities. 
Qualified  research  does  not  include 
research  in  the  social  sciences  or 
humanities.  For  purposes  of  section 
30(d)(2)  (as  that  section  read  before 
amendment  by  the  Tax  Reform  Act  of 
1986)  and  of  this  section,  the  phrase 
"research  in  the  social  sciences  or 
humanities"  encompasses  all  areas  of 
research  other  than  research  in  a  field  of 
laboratory  science  (such  as  physics  or 
biochemistry),  engineering  or 
technology.  Examples  of  research  in  the 
social  sciences  or  humanities  include 
the  development  of  a  new  life  insurance 
contract,  a  new  economic  model  or 
theor>',  a  new  accounting  procedure  or  a 
new  cookbook. 

(d)  Hesoarch  funded  by  any  grant, 
contract,  or  otherwise — (1)  In  general. 
Research  does  not  constitute  qualified 
research  to  the  extent  it  is  funded  by 
any  grant,  contract,  or  otherwise  by 
another  person  (including  any 
governmental  entity).  All  agreements 
(not  only  research  contracts)  entered 
into  between  the  taxpayer  performing 
the  research  and  other  persons  shall  be 
considered  in  determining  the  extent  to 
which  the  research  is  funded.  Amounts 
payable  under  any  agreement  that  are 
contingent  on  the  success  of  the 
research  and  thus  considered  to  be  paid 
for  the  product  or  result  of  the  research 
(see  §  1.41-2(e)(2))  are  not  treated  as 
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funding.  For  special  rules  regarding 
funding  between  commonly  controlled 
businesMS.  see  i  1.41-8(e). 

(2)  Research  in  which  taxpayer 
retains  no  rights.  If  a  taxpayer 
performing  research  for  another  person 
retains  no  substantial  rights  in  research 
under  the  agreement  providing  for  the 
research,  the  research  is  treated  as  fully 
funded  for  purposes  of  section 
41(d)(4)(Hl.  and  no  expenses  paid  or 
incurred  by  the  taxpayer  in  performing 
the  research  are  qualifled  research 
expenses.  For  example,  if  the  taxpayer 
performs  research  under  an  agreement 
that  confers  on  another  person  the 
exclusive  right  to  exploit  the  results  of 
the  research,  the  taxpayer  is  not 
performing  qualified  research  because 
the  research  is  treated  as  fully  funded 
under  this  paragraph  (d)(2).  Incidental 
benents  to  the  taxpayer  from 
performance  of  the  research  (for 
example,  increased  experience  in  a  field 
of  research)  do  not  constitute 
substantial  rights  in  the  research.  If  a 
taxpayer  performing  research  for 
another  person  retains  no  substantial 
rights  in  the  research  and  if  the 
payments  to  the  researcher  are 
contingent  upon  the  success  of  the 
research,  neither  the  performer  nor  the 
person  paying  for  the  research  is 
entitled  to  treat  any  portion  of  the 
expenditures  as  qualified  research 
expenditures. 

(3)  Research  in  which  the  taxpayer 
retains  substantial  rights— {\)  In  general 
If  a  taxpayer  performing  research  for 
another  person  retains  substantial  rights 
in  the  research  under  the  agreement 
providing  for  the  research,  the  research 
is  funded  to  the  extent  of  the  payments 
(and  fair  market  value  of  any  property) 
to  which  the  taxpayer  becomes  entitled 
by  performing  the  research.  A  taxpayer 
does  not  retain  substantial  rights  in  the 
research  if  the  taxpayer  must  pay  for  the 
right  to  use  the  results  of  the  research. 
Except  as  otherwise  provided  in 
paragraph  (d)(3)(ii)  of  this  section,  the 
taxpayer  shall  reduce  the  amount  paid 
or  incurred  by  the  taxpayer  for  the 
research  that  would,  but  for  section 
41(d)(4)(H),  constitute  qualifled  research 
expenses  of  the  taxpayer  by  the  amount 
of  funding  determined  under  the 
preceding  sentence. 

(ii)  Pro  rata  allocation,  if  the  taxpayer 
can  establish  to  the  satisfaction  of  the 
district  director — 

(A)  The  total  amount  of  research 
expenses, 

(B)  That  the  total  amount  of  research 
expenses  exceed  the  funding,  and 

(C)  That  the  otherwise  qualifled 
research  expenses  (that  is,  the  expenses 
which  would  be  qualified  research 
expenses  if  there  were  no  funding) 


exceed  65  percent  of  the  funding,  then 
the  taxpayer  may  allocate  the  funding 
pro  rata  to  nonqualified  and  otherwise 
qualified  research  expeaatt,  rather  than 
allocating  it  100  percent  to  otherwise 
qualifled  research  expenses  (as 
provided  in  paragraph  (d)(3)(i)  of  this 
section).  In  no  event,  however,  shall  less 
than  65  percent  of  the  funding  be 
applied  against  the  otherwise  qualified 
research  expenses. 

(iii)  Project-by-project  determination. 
The  provisions  of  this  paragraph  (d)(3) 
shall  he  applied  separately  to  each 
research  protect  undertaken  by  the 
taxpayer. 

(4)  Independent  research  and 
development  under  the  Federal 
Acquisition  Regulations  System  and 
similar  provisions.  The  Federal 
Acquisition  Regulations  System  and 
similar  rules  and  regulations  relating  to 
contracts  (fixed  price,  cost  plus,  etc.) 
with  government  entities  provide  for 
allocation  of  certain  "independent 
research  and  development  costs"  and 
"bid  and  proposal  costs"  of  a  contractor 
to  contracts  entered  into  with  that 
contractor.  In  general,  any  "independent 
research  and  development  costs"  and 
"bid  and  proposal  costs"  paid  to  a 
taxpayer  by  reason  of  such  a  contract 
shall  not  be  treated  as  funding  the 
underlying  research  activities  except  to 
the  extent  the  "independent  research 
and  development  costs"  and  "bid  and 
proposal  costs"  are  properly  severable 
from  the  contract.  See  8  1.451-3(e);  see 
also  section  804(d)(2)  of  the  Tax  Reform 
Act  of  1986. 

(5)  Funding  determinable  Only  in 
subsequent  taxable  year  If  at  the  time 
the  taxpayer  flies  its  return  for  a  taxable 
year,  it  is  impossible  to  determine  to 
what  extent  particular  research 
performed  by  the  taxpayer  during  that 
year  may  be  funded,  then  the  taxpayer 
shall  treat  the  research  as  completely 
funded  for  purposes  of  completing  that 
return.  When  the  amount  of  funding  is 
flnally  determined,  the  taxpayer  should 
amend  the  return  and  any  interim 
returns  to  reflect  the  proper  amount  of 
funding. 

(6)  Examples.  The  following  examples 
illustrate  the  application  of  the 
principles  contained  in  this  paragraph. 

Example  (l).  A  enters  into  a  contract  with 
B  Corporation,  a  cash-method  taxpayer  using 
the  calendar  year  as  its  taxable  year,  under 
which  B  is  to  perform  research  that  would, 
but  for  section  41(d)(3)(H),  be  qualified 
research  of  B.  The  agreement  calls  for  A  to 
pay  B  $120x,  regardless  of  the  outcome  of  the 
research.  In  19B2.  A  makes  full  payment  of 
tl20x  under  the  contract,  B  performs  all  the 
research,  and  B  pays  all  the  expenses 
connected  with  the  research,  as  follows: 


In-hotise  research  expenses.......... — 

Outside  research: 
(Amount  B  paid  to  third  parties 
for    research,    85    percent    of 
which   ($28x)   is   treated  as  a 
contract  research  expense  of  B).« 

Overhead  and  other  expenses — m 


Total. 


$100x 


40x 
lOx 

ISOx 


If  B  has  no  rights  to  the  research,  B  is  fully 
funded.  Alternatively,  assume  that  B  retains 
the  right  to  use  the  results  of  tiie  research  in 
canying  on  B's  business.  Of  B's  otherwise 
qualified  research  expenses  of  $12ex  +  SZSx), 
$120x  is  treated  as  funded  by  A.  Thus  $ex 
($12ex  -  tl20x)  is  treated  as  a  qualified 
research  expense  of  B.  However,  if  B 
establishes  the  facts  required  under 
paragraph  (d)(3)  of  this  section,  B  can 
allocate  the  hinding  pro  rata  to  nonqualified 
and  otherwise  qualified  researdi  expenses. 
Thus  $100.8x  (S120X  (Slzex/tlSQx))  would  be 
allocated  to  otherwise  qualified  research 
expenses.  B's  qualified  research  expenses 
would  be  $2S.2x  (S128x  -  $100.8x).  For 
purposes  of  the  following  examples  (2),  (3) 
and  (4)  assume  that  B  retains  substantial 
rights  to  use  the  results  of  the  research  in 
carrying  on  B's  business. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1)  (assuming  that  B  retains  the  right 
to  use  the  results  of  the  research  in  carrying 
on  B's  business)  except  that  although  A 
makes  full  payment  of  $120x  during  1962,  B 
does  not  perform  the  research  or  pay  the 
associated  expenses  until  1963.  The 
computations  are  unchanged.  However,  B's 
qualified  research  expenses  determined  in 
example  (1 )  are  qualified  research  expenses 
during  1983. 

Example  (3).  The  facts  are  the  same  as  in 
example  (1)  (assuming  that  B  retains  the  right 
to  use  the  results  of  the  research  in  carrying 
on  B's  business)  except  that,  although  B 
performs  the  research  and  pays  the 
associated  expenses  during  1962,  A  does  not 
pay  the  $120x  until  1983.  The  computations 
are  unchanged  and  the  amount  determined  in 
example  (1 )  is  a  qualified  research  expense  of 
B  during  1982. 

Example  (4).  The  facts  are  the  same  as  in 
example  (1)  (assuming  that  B  retains  the  right 
to  use  the  results  of  the  research  in  carrying 
on  B's  business)  except  that  instead  of 
agreeing  to  pay  B  $120x,  A  agrees  to  pay 
SlOOx  regardless  of  the  outcome  and  an 
additional  $20x  only  if  B's  research  produces 
a  useful  product.  B's  research  produces  a 
useful  product  and  A  pays  B  $120x  during 
1962.  The  $20x  payment  that  is  conditional  on 
the  success  of  the  research  is  not  treated  as 
funding.  Assuming  that  B  establishes  to  the 
satisfaction  of  the  district  director  the  actual 
research  expenses,  B  can  allocate  the  funding 
to  nonqualified  and  otherwise  quaUfied 
research  expenses.  Thus  $84x  (SlOOx  ($126x/ 
$150x))  would  be  allocated  to  otherwise 
qualified  research  expenses.  B's  qualified 
research  expenses  would  be  $42x  ($126x  — 
884X). 

Example  (5).  C  enters  into  a  contract  with 
D,  a  cash-method  taxpayer  using  the  calendar 
year  as  its  taxable  year,  under  which  D  is  to 
perform  research  in  which  both  C  and  D  will 


have  substantial  rights.  C  agrees  to  reimburse 
D  for  80  percent  of  D's  expenses  for  the 
research.  D  performs  part  of  the  research  in 
1982  and  the  rest  in  1983.  At  the  time  that  D 
files  its  return  for  1982,  D  is  unable  to 
determine  the  extent  to  which  the  research  is 
funded  under  the  provisions  of  this 
paragraph.  Under  these  circumstances,  D 
may  not  treat  any  of  the  expenses  paid  by  D 
for  this  research  during  1982  as  qualifled 
research  expenses  on  its  1982  return.  When 
the  project  is  complete  and  D  can  determine 
the  extent  of  funding.  D  should  file  an 
amended  return  for  1982  to  take  into  account 
any  qualified  research  expense  for  1982. 

§1.41-6    Basic  research  for  taxable  yeara 
beginning  after  December  31, 1985. 

[Reserved] 

91.41-7   Basle  research  for  taxable  years 
iMfiinnlng  before  January  1. 1986. 

(a)  In  general.  The  amount  expended 
for  basic  research  within  the  meaning  of 
section  30(e)  (before  amended  by  the 
Tax  Reform  Act  of  1986)  equals  the  sum 
of  money  plus  the  taxpayer's  basis  in 
tangible  property  (other  than  land) 
transferred  for  use  in  the  performance  of 
basic  research. 

(b)  Ttade  or  business  requirement 
Any  amount  treated  as  a  contract 
research  expense  under  section  30(e) 
(before  amendment  by  the  Tax  Reform 
Act  of  1986)  shall  be  deemed  to  have 
been  paid  or  incurred  in  carrying  on  a 
trade  or  business,  if  the  corporation  that 
paid  or  incurred  the  expenses  is  actually 
engaged  in  carrying  on  some  trade  or 
business. 

(c)  Prepaid  amounts — (1)  In  general.  If 
any  basic  research  expense  paid  or 
incurred  during  any  taxable  year  is 
attributable  to  research  to  be  conducted 
after  the  close  of  such  taxable  year,  the 
expense  so  attributable  shall  be  treated 
for  purposes  of  section  30(b)(1)(B) 
(before  amendment  by  the  'Tax  Reform 
Act  of  1986)  as  paid  or  incurred  during 
the  period  in  which  the  basic  research  is 
conducted. 

(2)  transfers  of  property.  In  the  case 
of  transfers  of  property  to  be  used  in  the 
performance  of  basic  research,  the 
research  in  which  that  property  is  to  be 
used  shall  be  considered  to  be 
conducted  ratably  over  a  period 
beginning  on  the  day  the  property  is  flrst 
so  used  and  continuing  for  the  number 
of  years  provided  with  respect  to 
property  of  that  class  under  section 
168(c)(2)  (before  amendment  by  the  Tax 
Reform  Act  of  1986).  For  example,  if  an 
item  of  property  which  is  3-year 
property  under  section  168(c]  is 
trarsferred  to  a  university  for  basic 
research  on  January  12, 1983,  and  is  flrst 
so  used  by  the  university  on  March  1, 
1983,  then  the  research  in  which  that 
property  is  used  is  considered  to  be 


conducted  ratably  from  March  1, 1983, 
through  February  28, 1986. 

(d)  Written  research  agreement — (1) 
In  general.  A  written  research 
agreement  must  be  entered  into  prior  to 
the  performance  of  the  basic  research. 

(2)  Agreement  between  a  corporation 
and  a  qualified  organization  after  June 
30.  7983— (i)  In  general.  A  written 
research  agreement  between  a 
corporation  and  a  qualifled  organization 
(including  a  qualifled  fund]  entered  into 
after  June  30, 1983,  shall  provide  that  the 
organization  shall  inform  the 
corporation  within  60  days  after  the 
close  of  each  taxable  year  of  the 
corporation  what  amount  of  funds 
provided  by  the  corporation  pursuant  to 
the  agreement  was  expended  on  basic 
research  during  the  taxable  year  of  the 
corporation.  In  determining  amounts 
expended  on  basic  research,  the 
qualifled  organization  shall  take  into 
account  the  exclusions  specifled  in 
section  30(e)(3)  (before  amendment  by 
the  Tax  Reform  Act  of  1986)  and  in 
paragraph  (e)  of  this  section. 

(ii)  Transfers  of  property.  In  the  case 
of  transfers  of  property  to  be  used  in 
basic  research,  the  agreement  shall 
provide  that  substantially  all  use  of  the 
property  is  to  be  for  basic  research,  as 
deflned  in  section  30(e)(3)  (before 
amendment  by  the  Tax  Reform  Act  of 
1986). 

(3)  Agreement  between  a  qualified 
fund  and  a  qualified  educational 
organization  after  June  30, 1983.  A 
written  research  agreement  between  a 
qualifled  fund  and  a  qualifled 
educational  organization  (see  section 
30{e)(4)(B)(iii)  (before  amendment  by  the 
Tax  Reform  Act  of  1988))  entered  into 
after  June  30, 1983,  shall  provide  that  the 
qualifled  educational  organization  shall 
furnish  sufflcient  information  to  the 
qualified  fund  to  enable  the  qualified 
fund  to  comply  with  the  written  research 
agreements  it  has  entered  into  with 
grantor  corporations,  including  the 
requirement  set  forth  in  paragraph  (d)(2) 
of  this  section. 

(e)  Exclusions — (1)  Research 
conducted  outside  the  United  Stat P!s.  If  a 
taxpayer  pays  or  incurs  an  amount  for 
basic  research  to  be  performed  partly 
within  the  United  States  and  partly 
without,  only  65  percent  of  the  portion  of 
the  amount  attributable  to  research 
performed  within  the  United  States  can 
be  treated  as  a  contract  research 
expense  (even  if  80  percent  or  more  of 
the  contract  amount  was  for  basic 
research  performed  in  the  United 
States). 

(2)  Research  in  the  social  sciences  or 
humanities.  Basic  research  does  not 
include  research  in  the  social  sciences 


or  humanities,  within  the  meaning  of 
§  1.41-5(c). 

(f)  Procedure  for  making  on  election 
to  be  treated  as  a  qualified  fund.  In 
order  to  make  an  election  to  be  treated 
as  a  qualifled  fund  within  the  meaning 
of  section  30(e)(4)(B)(iii)  (before 
amendment  by  the  Tax  Reform  Act  of 
1986)  or  as  an  organization  described  in 
section  41(e)(6)(D).  the  organization 
shall  file  with  the  Internal  Revenue 
Ser\'ice  center  with  which  it  files  its 
annual  return  a  statement  that — 

(1)  Sets  out  the  name,  address,  and 
taxpayer  identification  number  of  the 
electing  organization  (the  "taxpayer") 
and  of  the  organization  that  established 
and  maintains  the  electing  organization 
(the  "controlling  organization"). 

(2)  Identifies  the  election  as  an 
election  under  section  41(e)(6)(D)  of  the 
Code, 

(3)  Affirms  that  the  controlling 
organization  and  the  taxpayer  are 
section  501(c)(3)  organizations. 

(4)  Provides  that  the  taxpayer  elects  to 
be  treated  as  a  piivate  foundation  for  all 
Code  purposes  other  than  section  4940. 

(5)  Affirms  that  the  taxpayer  satisfies 
the  requirement  of  section 
41(e)(6)(D)(iii),  and 

(6)  Specifies  the  date  on  which  the 
election  is  to  become  effective. 

If  an  election  to  be  treated  as  a  qualified 
fund  is  filed  before  February  1, 1982,  the 
election  may  be  made  effective  as  of 
any  date  after  June  30, 1981,  and  before 
January  1, 1986.  If  an  election  is  filed  on 
or  after  February  1, 1982.  the  election 
may  be  mude  effective  as  of  any  date  on 
or  after  the  date  on  which  the  election  is 
filed. 

§  1.41-8    Aggregation  of  ■xpandltwe*. 

(d)  Controlled  group  nf  corporations: 
trades  or  businesses  under  common 
control — (1)  In  general.  In  determining 
the  amount  of  research  credit  allowed 
With  respect  to  a  trade  or  business  that 
at  the  end  of  its  taxable  year  is  a 
member  of  a  controlled  group  oi 
corporations  or  a  member  of  a  jimup  of 
trades  or  businesses  under  common 
control,  all  members  of  the  group  are 
treated  as  a  single  taxpayer  and  the 
credit  (if  any)  allowed  to  the  mfmber  is 
determined  on  the  basis  of  its 
proportionate  share  (if  any)  of  the 
increase  in  qualified  research  pxpt'n!>ns 
of  the  aggrpgated  group. 

(2)  Definition  of  :rade  or  businesa.  For 
purposes  of  this  section,  a  trade  or 
business  is  a  sole  proprietorship,  a 
partnership,  a  trust,  an  estate,  or  a 
corporation  that  is  carrying  on  a  tr.;de  or 
business  (within  the  meaning  of  section 
HJ2).  For  purposes  of  this  section,  any 
corporation  that  is  a  member  of  a 
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commonly  controlled  group  shall  be 
deemed  to  be  carrying  on  a  trade  or 
business  if  any  other  member  of  that 
group  is  carrying  on  any  trade  or 
business. 

(3)  Determination  of  common  control. 
For  rules  for  determining  whether  trades 
or  businesses  are  under  common 
control,  see  paragraphs  (bHg)  of  i  1.52- 
1  except  that  the  words  "singly  or"  in 

S  1.52-l(d)(l)(i)  shall  be  treated  as 
deleted. 

(4)  Examples.  The  following  examples 
illustrate  provisions  of  this  paragraph. 

Example  (I),  (i)  Facts.  A  controlled  group 
of  four  corporations  (all  of  which  are 
calendar-year  taxpayers)  had  qualified 
research  expenses  ( "research  expenses") 
during  the  base  period  and  taxable  year  as 
follows: 


Co(poration 

BsMpariod 
(avwaga) 

Taxable 
year 

Change 

A 

MO 
10 
30 

15 

15 
70 
25 

(S20) 

B _ 

C 

0 „ 

5 

40 
10 

(ii|  Total  credit.  Because  the  research 
expenses  of  the  four  corporations  are  treated 
as  if  made  by  one  taxpayer,  the  total  amount 
of  incremental  expenses  eligible  for  the  credit 
is  $35  ($55  increase  attributable  to  B,  C.  and 
D  less  S20  decrease  attributable  to  A).  The 
total  amount  of  credit  allowable  to  members 
of  the  group  is  20%  of  the  incremental  amount 
orS7.oa 

(iii)  Allocation  of  credit.  No  amount  of 
credit  is  allocated  to  A  since  A's  resnarch 
expenses  did  not  increase  in  the  taxable  year. 
1'he  S7.00  credit  is  allocated  to  B.  C.  and  D. 
the  members  of  the  group  that  increased  their 
research  expenses.  This  allocation  is  made 
on  the  basis  of  the  ratio  of  each  corporation's 
increase  in  its  research  expenses  to  the  sum 
of  increases  in  those  expenses.  Inasmuch  as 
the  total  increase  made  by  those  members  of 
the  group  whose  research  expenses  rose  (B. 
C.  and  D)  was  $55.  B's  share  of  the  $".00 
credit  is  5/55;  C's  share  is  40/55;  and  U's 
share  is  10/55. 

Example  (21.  The  facts  are  the  same  as  in 
example  (1)  except  that  A  had  zero  research 
expenses  in  the  taxable  year.  Thus,  the 
controlled  group  had  a  decrease  rather  than 
un  increase  in  aggregate  research  expenses. 
Accordingly,  no  amount  of  credit  is  allowable 
tu  any  member  of  the  group  even  though  B.  C. 
and  D  actually  Increased  their  research 
expenses  in  comparison  with  their  own  base 
period  expenses. 

(b)  Minimum  base  period  research 
fKpenses.  For  purposes  of  this  section, 
the  rule  in  section  41(c)(3]  (pertuining  to 
minimum  base  period  research 
expenses)  shall  be  applied  only  to  the 
aggregate  amount  of  base  period 
research  expenses.  See  the  treatment  of 
corporation  C  in  example  (1)  of 
paragraph  (a)(4)  of  this  section. 


(c)  Tax  accounting  periods  used — (1) 
In  general.  The  credit  allowable  to  a 
member  of  a  controlled  group  of 
corporations  or  of  a  group  of  trades  or 
businesses  under  common  control  is  that 
member's  share  of  the  aggregate  credit 
computed  as  of  the  end  of  such 
member's  taxable  year.  In  computing  the 
aggregate  credit  in  the  case  of  a  group 
whose  members  have  different  taxable 
years,  a  member  shall  generally  treat  the 
taxable  year  of  another  member  that 
ends  with  or  within  the  determination 
year  of  the  computing  member  as  the 
determination  year  of  that  other 
member.  The  base  period  research 
expenses  taken  into  account  with 
respect  to  a  determination  year  of 
another  member  shall  be  the  base 
period  research  expenses  determined  for 
that  year  under  S  1.41-3,  except  that 

S  1.41-3(c](2)  shall  be  applied  only  at  the 
aggregate  level. 

(2)  Special  rule  where  timing  of 
research  is  manipulated.  If  the  timing  of 
research  by  members  using  diff^erent  tax 
accounting  periods  is  manipulated  to 
generate  a  credit  in  excess  of  the 
amount  that  would  be  allowable  if  all 
members  of  the  group  used  the  same  tax 
accounting  period,  the  district  director 
may  require  each  member  of  the  group 
to  calculate  the  credit  in  the  current 
taxable  year  and  all  future  years  as  if  all 
members  of  the  group  hud  the  same 
taxable  year  and  base  period  as  the 
computing  member. 

(d)  Membership  during  taxable  year 
in  more  than  one  group.  A  trade  or 
business  may  be  a  member  of  only  one 
group  for  a  taxable  year.  If.  without 
application  of  this  paragraph,  a  business 
would  be  a  member  of  more  than  one 
group  at  the  end  of  its  taxable  year,  the 
business  shall  be  treated  as  a  member  of 
the  group  in  which  it  was  included  for 
its  preceding  taxable  year.  If  the 
business  was  not  included  for  its 
preceding  taxable  year  in  any  group  in 
which  it  could  be  included  as  of  the  end 
of  its  taxable  year,  the  business  shall 
designate  in  its  timely  filed  (including 
extensions]  return  the  group  in  which  it 
is  being  included.  If  the  return  for  a 
taxable  year  is  due  before  July  1, 1983. 
the  business  may  designate  its  group 
membership  through  an  amended  return 
for  that  year  filed  on  or  before  June  30, 
1983.  If  the  business  does  not  so 
designate,  then  the  district  director  with 
audit  jurisdiction  of  the  return  will 
determine  the  group  in  which  the 
business  is  to  be  included. 

(e)  Intro-group  transactions — (1)  In 
general.  Because  all  members  of  a  group 
under  common  control  are  treated  as  a 
single  taxpayer  for  purposes  of 
determining  the  research  credit. 


transfers  between  members  of  the  group 
are  generally  disregarded. 

(2)  In-house  research  expenses.  If  one 
member  of  a  group  performs  qualiFied 
research  on  behalf  of  another  member, 
the  member  performing  the  research 
shall  include  in  its  qualified  research 
expenses  any  in-house  research 
expenses  for  that  work  and  shall  not 
treat  any  amount  received  or  accrued  as 
funding  the  research.  Conversely,  the 
member  for  whom  the  research  is 
performed  shall  not  treat  any  part  of  any 
amount  paid  or  incurred  as  a  contract 
research  expense.  For  purposes  of 
determining  whether  the  in-house 
research  for  that  work  is  qualified 
research,  the  member  performing  the 
research  shall  be  treated  as  carrying  on 
any  trade  or  business  carried  on  by  the 
member  on  whose  behalf  the  research  is 
performed. 

(3)  Contract  research  expenses.  If  a 
member  of  a  group  pays  or  incurs 
contract  research  expenses  to  a  person 
outside  the  group  in  carrying  on  the 
member's  trade  or  business,  that 
member  shall  include  those  expenses  as 
qualified  research  expenses.  However,  if 
the  expenses  are  not  paid  or  incurred  in 
carrying  on  any  trade  or  business  of  that 
member,  those  expenses  may  be  taken 
into  account  as  contract  research 
expenses  by  another  member  of  the 
group  provided  that  the  other  member — 

(i)  Reimburses  the  member  paying  or 
incurring  the  expenses,  and 

(ii)  Carries  on  a  trade  or  business  to 
which  the  research  relates. 

(4)  Lease  Payments.  The  amount  paid 
or  incurred  to  another  member  of  the 
group  for  the  lease  of  personal  property 
owned  by  a  member  of  the  group  is  not 
taken  into  account  for  purposes  of 
section  41.  Amounts  paid  or  incurred  to 
another  member  of  the  group  for  the 
lease  of  personal  property  owned  by  a 
person  outside  the  group  shall  be  taken 
into  account  as  in-house  research 
expenses  for  purposes  of  section  41  only 
to  the  extent  of  the  lesser  of — 

(i)  The  amount  paid  or  incurred  to  the 
other  member,  or 

(ii)  The  amount  of  the  lease  expenses 
paid  to  the  person  outside  the  group. 

(5)  Payment  for  supplies.  Amounts 
paid  or  incurred  to  another  member  of 
the  group  for  supplies  shall  be  taken  into 
account  as  in-house  research  expenses 
for  purposes  of  section  41  only  to  the 
extent  of  the  lesser  of — 

(i)  The  amount  paid  or  incurred  to  the 
other  member,  or 

(ii)  The  amount  of  the  other  member's 
basis  in  the  supplies. 
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91-41-9   Special  rules. 

(a)  Allocations — (1)  Corporation 
making  an  election  under  subchapter 
S — (i)  Pass-through,  for  taxable  years 
beginning  after  December  31, 1982,  in 
the  case  of  an  S  corporation.  In  the  case 
of  an  S  corporation  (as  defined  in 
section  1361)  the  amoimt  of  research 
credit  computed  for  the  corporation 
shall  be  allocated  to  the  shareholders 
according  to  the  provisions  of  section 
1366  and  section  1377. 

(ii)  Pass-through,  for  taxable  years 
beginning  before  January  1,  1983,  in  the 
case  of  a  subchapter  S  corporation.  In 
the  case  of  an  electing  small  business 
corporation  (as  defined  in  section  1371 
as  that  section  read  before  the 
amendments  made  by  the  Subchapter  S 
Revision  Act  of  1982).  the  amount  of  the 
research  credit  computed  for  the 
corporation  for  any  taxable  year  shall 
be  apportioned  pro  rata  among  the 
persons  who  are  shareholders  of  the 
corporation  on  the  last  day  of  the 
corporation's  taxable  year. 

(2)  Pass-through  in  the  case  of  an 
estate  or  trust.  In  the  case  of  an  estate 
or  trust,  the  amount  of  the  research 
credit  computed  for  the  estate  or  trust 
for  any  taxable  year  shall  be 
apportioned  among  the  estate  or  trust 
and  the  beneficiaries  on  the  basis  of  the 
income  of  the  estate  or  trust  allocable  to 
each. 

(3)  Pass-through  in  the  case  of  a 
partnership — (i)  In  general.  In  the  case 
of  a  partnership,  the  research  credit 
computed  for  the  partnership  for  any 
taxable  year  shall  be  apportioned 
among  the  persons  who  are  partners 
during  the  taxable  year  in  accordance 
with  section  704  and  the  regulations 
thereunder.  See,  for  example,  §  1.704- 
l(b)(4)(ii).  Because  the  research  credit  is 
an  expenditure-based  credit,  the  credit 
is  to  be  allocated  among  the  partners  in 
the  same  proportion  as  section  174 
expenditures  are  allocated  for  the  year. 

(ii)  Certain  expenditures  by  joint 
ventures.  Research  expenses  to  which 
§  1.41-2(a)(4)(ii)  applies  shall  be 
apportioned  among  the  persons  who  are 
partners  during  the  taxable  year  in 
accordance  with  the  provisions  of  that 
section.  For  purposes  of  section  41,  these 
expenses  shall  be  treated  as  paid  or 
incurred  directly  by  the  partners  rather 
than  by  the  partnership.  Thus,  the 
partnership  shall  disregard  these 
expenses  in  computing  the  credit  to  be 
apportioned  under  paragraph  (a)(3)(i)  of 
this  section,  and  in  making  the 
computations  under  section  41  each 
partner  shall  aggregate  its  distributive 
share  of  these  expenses  with  other 
research  expenses  of  the  partner.  The 
limitation  on  the  amount  of  the  credit  set 


out  in  section  41(g)  and  in  paragraph  (c) 
of  this  section  shall  not  apply  because 
the  credit  is  computed  by  the  partner, 
not  the  partnership. 

(4)  Year  in  which  taken  into  account 
An  amount  apportioned  to  a  person 
under  this  paragraph  shall  be  taken  into 
account  by  the  person  in  the  taxable 
year  of  such  person  which  or  within 
which  the  taxable  year  of  the 
corporation,  estate,  trust,  or  partnership 
(as  the  case  may  be)  ends. 

(5)  Credit  allowed  subject  to 
limitation.  The  credit  allowable  to  any 
person  to  whom  any  amount  has  been 
apportioned  under  paragraph  (a)(1).  (2) 
or  (3)(i)  of  this  section  is  subject  to 
section  41(g)  and  sections  38  and  39  of 
the  Code,  if  applicable. 

(b)  Adjustments  for  certain 
acquisitions  and  dispositions — Meaning 
of  terms.  For  the  meaning  of 
"acquisition."  "separate  unit,"  and 
"major  portion."  see  paragraph  (b)  of 

§  1.52-2.  An  "acquisition"  includes  an 
incorporation  or  a  liquidation. 

(c)  Special  rule  for  pass-through  of 
credit  The  special  rule  contained  in 
section  41(g)  for  the  pass-through  of  the 
credit  in  the  case  of  an  individual  who 
owns  an  interest  in  an  unincorporated 
trade  or  business,  is  a  partner  in  a 
partnership,  is  a  beneficiary  of  an  estate 
or  trust  or  is  a  shareholder  in  an  S 
corporation  shall  be  applied  in 
accordance  with  the  principles  set  forth 
in  §1.53-3. 

(dj  Carryback  and  carryover  of 
unused  credits.  The  taxpayer  to  whom 
the  credit  is  passed  throu^  under 
paragraph  (c)  of  this  section  shall  not  be 
prevented  from  applying  the  unused 
portion  in  a  carryback  or  carryover  year 
merely  because  the  entity  that  earned 
the  credit  changes  its  form  of  conducting 
business. 
Lawrence  B.  Gilibe. 
Commissioner  of  Internal  Revenue. 

Approved:  April  6, 1989. 
John  G.  Wilkins. 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  89-10887  Filed  5-16-«9;  8:45  am] 
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31  CFR  Part  103 

Bank  Secrecy  Act;  Administrative 
Rulings 

agency:  Departmental  Offices. 

Treasury. 

action:  Final  rule. 

SUMMARY:  Treasury  is  revising  the 
Appendix  to  31  CFR  Part  103  to  list  a 
new  administrative  ruling.  Copies  of 
administrative  rulings  may  be  obtained 


by  contacting  the  Office  of  Financial 
Enforcement,  Office  of  the  Assistant 
Secretary  (Enforcement). 

EFFECTIVE  DATE:  BSA  Ruling  89-1  was 
effective  January  12, 1389. 

ADDRESS:  Office  of  Financial 
Enforcement,  Office  of  the  Assistant 
Secretary  (Enforcement).  Department  of 
the  Treasury,  Room  4320, 1500 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Rudnick.  Director,  Office  of 
Financial  Enforcement,  Office  of  the 
Assistant  Secretary  (Enforcement), 
Department  of  the  Treasury,  Room  4320, 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220,  202-560-3022. 

SUPPLEMENTARY  INFORMATION:  The 

Bank  Secrecy  Act,  Pub.  L  91-508 
(codified  at  12  U.S.C.  1730d,  1829b.  1951- 
1959.  and  31  U.S.C.  5311-5326), 
authorizes  the  Secretary  of  the  Treasury 
to  require  financial  institutions  to  keep 
records  and  file  reports  that  the 
Secretary  determines  have  a  high  degree 
of  usefulness  in  criminal,  tax.  or 
regulatory  matters.  The  regulations 
implementing  the  Bank  Secrecy  Act  are 
at  Part  103  of  Title  31  of  the  Code  of 
Federal  Regulations.  On  September  22. 
1987,  Treasury  issued  final  regulations 
implementing  an  administrative  ruling 
system  for  interpretations  of  the  Bank 
Secrecy  Act.  52  FR  35545. 
Administrative  rulings  are  published  in 
the  Appendix  to  Part  103.  The 
administrative  rulings  are  effective 
when  signed.  Publication  in  the  Federal 
Register  is  merely  a  method  of 
publicizing  their  existence. 

One  ruling  is  being  added  to  the 
Appendix  by  this  Final  Rule.  BSA  Ruling 
89-1  deals  with  the  granting  of  a  special 
exemption  for  a  group  of  accounts 
belonging  to  the  same  customer. 

Copies  of  rulings  may  be  obtained  by 
contacting  the  Office  of  Financial 
Enforcement  at  the  address  listed  above. 
Please  make  all  requests  for  rulings  in 
writing,  specifying  the  relevant  number 
or  subject  of  the  ruling. 

Applicability  of  Notice  and  Effective 
Date  Requirementa 

This  amendment  merely  revises  the 
appendix  to  add  the  text  of  an  issued 
administrative  ruling  that  interprets  the 
Bank  Secrecy  Act  regulations.  The 
regulations  in  Part  103  are  not  amended 
in  any  way.  Therefore,  for  good  cause 
found,  pursuant  to  5  U.S.C.  553(b)  and 
(d),  notice  and  public  procedure  therpon 
are  unnecessary. 
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Executive  Order  12291 

As  this  Tinal  rule  promulgates  a 
regulation  dealing  solely  with  issues  of 
agency  management  and  organization, 
compliance  with  Executive  Order  12291 
and  a  regulatory  impact  analysis  are  not 
required. 

Regulatory  Flexibility  Act 

As  no  Notice  of  Proposed  Rulemaking 
is  required  by  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.]  or 
by  any  other  statute,  this  document  is 
not  subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  603 
and  604. 

Drafting  Information 

The  principal  author  of  this  document 
is  the  Office  of  Financial  Enforcement. 
However,  personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  in  31 CFR  Fart  103 

Authority  delegations  (Government 
agencies),  Banks  and  banking.  Currency, 
Foreign  banking,  Investigations,  Law 
Enforcement,  Reporting  and 
recordkeeping  requirements.  Taxes. 

Amendment 

For  reasons  set  forth  in  the  preamble, 
31  CFR  Part  103  is  amended  as  set  forth 
below: 

PART  103— FINANaAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  of  Part  103 
continues  to  read  as  follows: 

Authority:  Pub.  L  9\-50&.  Title  I.  64  StaL 
1114  (12  U.S.C.  1730d.  1829b  and  1951-1959): 
and  the  Currency  and  Foreign  Transactions 
Reporting  Act.  Pub.  L.  91-508.  Title  II.  84  Stat. 
111&  as  amended  (31  U.S.C.  5311-5326). 

2.  The  Appendix  to  31  CFR  Part  103  is 
amended  by  adding  at  the  end  the 
following: 

Appendix — Administrative  Rulings 


fl9-;  (January  12.  1989/ 

lt>sue 

Under  $  103.22  of  the  BSA  regulations,  may 
a  bank  unilaterally  grant  one  exemption  or 
establish  a  single  dollar  exemption  limit  for  a 
group  of  existing  accounts  of  the  same 
customer?  If  not.  may  a  bank  obtain 
additional  authority  from  the  IRS  to  grant  a 
single  exemption  for  a  group  of  exemptible 
accounts  belonging  to  the  same  customer? 

Facts 

ABC  Inc.  ("ABC"),  with  TIN  12-3456780, 
owns  five  fast  food  restaurants.  Each 
restaurant  has  its  own  account  at  the  X  State 
Bank  and  each  restaurant  routinely  deposits 
less  than  $10,000  into  its  individual  account. 


However,  when  the  deposits  into  these  five 
accounts  are  aggregated  they  regularly  and 
frequently  exceed  SIO.OOO.  Accordingly,  the 
bank  prepares  and  files  one  CTR  for  ABC 
Inc..  on  each  business  day  that  ABC's 
aggregated  currency  transactions  exceed 
$10..'XX).  X  State  Bank  wants  to  know  whether 
it  can  unilaterally  exempt  these  five  accounts 
having  the  same  TIN.  and,  if  not,  whether  it 
can  obtain  additional  authority  from  the  IRS 
to  grant  a  single  exemption  to  the  group  of 
five  accounts  belonging  to  ABC. 

Law  and  Analysis 

Under  §  103.22(b)(2)  (i)  and  (ii)  of  the  Bank 
Secrecy  Act  ("BSA")  regulations.  31  CFR  Part 
103.  only  an  individual  account  of  a  customer 
may  be  unilaterally  exempted  from  the 
currency  transaction  reporting  provisions. 
The  bank  may  not  unilaterally  grant  one 
exemption  or  establish  a  single  dollar 
exemption  limit  for  multiple  accounts  of  the 
same  customer.  This  is  because 
§S  lD3.22(b)(2)(i)  and  103.22(b)(2)(ii)  of  the 
BSA  regulations  only  permit  a  bank  to 
unilaterally  exempt  "[djeposits  or 
withdrawals  of  currency  from  an  existing 
account  by  an  established  depositor  who  is  a 
United  States  resident  and  operates  a  retail 
type  of  business  in  the  United  States."  31  CFR 
lb3.22(b](2]  (i)  and  (ii). 

Section  103.22(e)  of  the  BSA  regulations 
provides,  however,  that  "|a|  bank  may  apply 
to  the  *  '  *  [IRS]  for  additional  authority  to 
grant  exemptions  to  the  reporting 
requirements  not  otherwise  permitted  under 
paragraph  (b)  of  this  section  *  *  *"  31  CFR 
103.22(e).  llierefore,  under  this  authority,  and 
at  the  request  of  a  bank,  the  IRS  may.  in  its 
discretion,  grant  the  requesting  bank 
additional  authority  to  exempt  a  group  of 
accounts  when  the  following  conditions  are 
met: 

(1)  Each  of  the  accounts  in  the  group  is 
owned  by  the  same  person  and  has  the  same 
taxpayer  identification  number. 

(2)  The  deposits  or  withdrawals  into  each 
account  are  made  by  a  customer  that 
operates  a  business  that  may  be  either 
unilaterally  or  specially  exemptible  and  each 
account  meets  the  other  exemption  criteria 
(except  for  the  dollar  amount). 

(3)  Currency  transactions  for  each  account 
individually  do  not  exceed  $10,000  on  a 
regular  and  frequent  basis. 

(4)  Aggregated  currency  transactions  for  all 
accounts  included  in  the  group  regularly  and 
frequently  exceed  $10,000. 

If  a  bank  determines  that  an  exemption 
would  be  appropriate  in  a  situation  involving 
a  group  of  accounts  belonging  to  a  single 
customer,  it  must  apply  to  the  IRS  for 
authority  to  grant  one  special  exemption 
covering  the  accounts  in  question.  As  with  all 
requests  for  special  exemptions,  any  request 
for  additional  authority  to  grant  a  special 
exemption  must  be  made  in  writing  and 
accompanied  by  a  statement  of  the 
circumstances  that  warrant  special 
exemption  treatment  and  a  copy  of  the 
statement  signed  by  the  customer  as  required 
by  S  103.22(d).  31  CFR  103.22(d). 

Additional  authority  to  grant  a  special 
exemption  for  a  group  of  accounts  must  be 
obtained  from  the  IRS  regardless  of  whether 
the  businesses  may  be  unilaterally  exempted 
under  S  103.22(b)(2),  because  the  exemption. 


if  granted,  would  apply  to  a  group  of  existing 
accounts  as  opposed  to  an  indi%idual  existing 
account.  31  CFR  103.22(b)(2). 

Also,  if  any  one  of  a  given  customer's 
accounts  has  regular  and  frequent  currency 
transactions  which  exceed  $10,000,  that 
account  may  not  be  included  in  the  group 
exemption.  This  is  because  the  bank  may,  as 
provided  by  §  103.22(b)(2},  either  unilaterally 
exempt  that  account  or  obtain  authority  from 
the  IRS  to  grant  a  special  exemption  for  that 
account  if  it  meets  the  other  criteria  for 
exemption.  Thus,  only  accounts  of  exemptible 
businesses  which  do  not  have  regular  and 
frequent  [e.g..  daily,  weekly  or  twice  a  month) 
currency  transactions  in  excess  of  $10,000 
may  be  eligible  for  a  group  exemption. 

'The  intention  of  this  special  exemption  is 
to  permit  banks  to  exempt  the  accounts  of 
established  customers,  such  as  the  ABC  Inc. 
restaurants  described  above,  which  are 
owned  by  the  same  person  and  have  the 
same  TIN  but  which  individually  do  not  have 
sufficient  currency  deposit  or  withdrawal 
activity  that  regularly  and  frequently  exceed 
$10,000. 
Holding 

If  X  State  Bank  determines  that  an 
exemption  would  be  appropriate  for  ABC 
Inc.,  it  must  apply  to  the  IRS  for  authority  to 
grant  one  special  exemption  covering  ABC's 
five  separate  accounts.  As  with  all  requests 
for  special  exemptions,  ABC's  request  for 
additional  authority  to  grant  a  special 
exemption  must  be  made  in  writing  and 
accompanied  by  a  statement  of  the 
circumstances  that  warrant  special 
exemption  treatment  and  a  copy  of  the 
statement  signed  by  the  customer  as  required 
by  §  103.22(d).  31  CFR  103.22(d).  The  IRS 
may,  in  its  discretion,  grant  additional 
authority  to  exempt  the  ABC  accounts  if:  (1) 
They  have  the  same  taxpayer  identification 
number;  (2)  they  each  are  for  customers  that 
operate  a  business  that  may  be  either 
unilaterally  or  specially  exemptible  and  each 
account  meets  the  other  exemption  criteria 
(except  for  dollar  amount);  (3)  the  currency 
transactions  for  each  account  individually  do 
not  exceed  $10,000  on  a  regular  and  frequent 
basis:  but  (4)  when  aggregated  the  currency 
transactions  for  all  the  accounts  regularly 
and  frequently  do  exceed  $10,000. 

Dated:  April  24,  1989. 
Michael  L.  Williams, 
Deputy  Assistant  Secretary  (  Law 
Enforcement). 
[FR  Doc.  89-11755  Filed  5-16-e9;  8:45  am| 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 

RIN2900-AB89 

EmploynMnt  Servicat  for  Certain 
Eligible  Veterana 

agency:  Department  of  Veterans 
Affairs. 
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ACTION:  Final  regulatory  amendments. 

summary:  The  purpose  of  these 
amendments  is  to  make  clear  that  the 
Department  of  Veterans  Affairs  (VA)  is 
empowered  to  furnish  employment 
assistance  to  help  a  veteran  already 
qualified  for  suitable  employment  obtain 
or  maintain  suitable  employment  if  he  or 
she  is  otherwise  eligible  for  assistance 
under  this  program.  These  final 
regulatory  amendments  clarify  this 
point. 

EFFECnvc  DATE:  This  regulation  is 

effective  May  17, 1989. 

FOR  FURTHER  INFORMATION  CONTACT. 

Morris  Triestman,  Rehabilitation 
Consultant.  Policy  and  Program 
Development,  Vocational  Rehabilitation 
and  Education  Service  (226),  Veterans 
Benefits  Administration,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW..  Washington,  DC  20420,  (202)  233- 
2886. 
SUPPLEMENTARY  INFORMATION:  At  pages 

2855  through  2857  of  the  Federal  Register 
of  February  2. 1988,  VA  published 
proposed  regulatory  amendments  to 
clarify  VA's  authority  to  assist  those 
service-disabled  veterans  with  an 
employment  handicap  or  serious 
employment  handicap  who  have 
problems  in  obtaining  or  maintaining 
suitable  employment,  but  who  do  not 
require  training  assistance  to  achieve 
such  employment.  Interested  persons 
were  given  30  days  in  which  to  submit 
their  comments,  suggestions,  or 
objections  to  the  proposed  regulatory 
amendments.  While  we  did  not  receive 
any  written  comments  or  objections, 
two  persons  informally  offered  the  same 
suggestion.  The  suggestion  which  these 
commenters  made  informally  is 
intended  to  clarify  requirements  for 
receiving  employment  services  under 
S  21.47(b). 

Under  the  vocational  rehabilitation 
program.  VA  must  make  a  specific 
finding  of  entitlement  to  assistance  in 
each  case  before  services  may  be 
authorized.  The  commenters  pointed  out 
that  a  finding  of  employment  handicap 
is  required  in  two  of  the  three 
paragraphs  in  §  21.47  in  which  eligibility 
and  entitlement  to  employment  services 
is  presented,  but  there  is  no  such 
stipulation  in  S  21.47(b)  concerning  the 
eligibility  of  veterans  who  have 
previously  participated  in  a  vocational 
rehabilitation  program.  We  agree  that 
the  omission  of  a  specific  statement 
regarding  this  requirement  could  be 
erroneously  interpreted  as  meaning  that 
emplojrment  services  could  be  provided 
even  if  the  veteran  was  not  found  to 
have  an  employment  handicap. 
Therefore  §  21.47(b)  has  been  changed 


to  state  that  a  finding  of  employment 
handicap  is  required  in  order  to  avoid 
any  misunderstanding  on  this  point. 

Since  the  publication  of  the  proposed 
rule,  the  Veterans  Administration  has 
become  the  Department  of  Veterans 
Affairs,  effective  March  15, 1989.  Those 
places  in  the  proposed  regulations 
which  required  updating  of  the 
nomenclature  have  been  updated. 

The  proposed  rule,  as  amended 
herein,  is  adopted.  We  appreciate  the 
interest  expressed  by  each  commenter. 

These  final  amendments  do  not  meet 
the  criteria  for  major  rules  as  contained 
in  Executive  Order  12291,  Federal 
Regulation.  These  final  amendments  will 
not  have  a  $100  million  annual  effect  on 
the  economy,  will  not  cause  a  major 
increase  in  costs  or  prices,  and  will  not 
have  any  other  significant  adverse 
effects  on  the  economy. 

The  Secretary  certifies  that  these  final 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601-612.  Pursuant  to  5 
U.S.C,  605(b),  these  amendments  are 
therefore  exempt  from  the  initial  and 
final  regulatory  flexibility  analyses 
requirements  of  Sections  603  and  604. 
The  reason  for  this  certification  is  that 
these  final  amendments  concern  the 
rights  and  responsibilities  of  individual 
VA  beneficiaries  under  38  U.S.C. 
Chapter  31.  Thus,  no  regulatory  burdens 
are  imposed  on  small  entities  by  these 
changes. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  64.116. 

List  of  Subjects  in  38  CFR  Fart  21 

Civil  rights.  Claims,  Education,  Grant 
programs,  Loan  programs.  Reporting 
requirements,  Schools,  Veterans, 
Vocational  education,  Vocational 
rehabilitation. 

Approved:  April  25, 1989. 
Edward  |.  Derwinski, 
Secretary  of  Veterans  Affairs. 

38  CFR  Part  21,  Vocational 
RehabiUtation  and  Education,  is 
amended  as  follows: 

PART  21— {AMENDED] 

1.  Section  21.47  is  revised  to  read  as 
follows: 

S  21.47    Ellgltiility  for  Employment 
Assistance. 

(a)  Providing  employment  services  to 
veterans  eligible  for  a  rehabilitation 
program  under  chapter  31.  Each  veteran, 
other  than  one  found  in  need  of  a 
program  of  independent  living  services 
and  assistance,  who  is  otherwise 
currently  eligible  for  and  entitled  to 


participate  in  a  program  of 
rehabilitation  under  chapter  31  may 
receive  employment  services.  Included 
are  those  veterans  who: 

(1)  Have  completed  a  program  of 
rehabilitation  services  under  chapter  31 
and  been  declared  rehabilitated  to  the 
point  of  employability; 

(2)  Have  not  completed  a  period  of 
rehabilitation  to  the  point  of 
employability  under  chapter  31,  but: 

(i)  Have  elected  to  secure  employment 
without  completing  the  period  of 
rehabilitation  to  the  point  of 
employability;  and 

(ii)  Are  employable:  or 

(3)  Have  never  received  services  for 
rehabilitation  to  the  point  of 
employability  under  chapter  31  if  they: 

(i)  Are  employable  or  employed  in  a 
suitable  occupation: 

(ii)  Have  an  employment  handicap  or 
a  serious  employment  handicap:  and 

(iii)  Need  employment  services  to 
secure  and/or  maintain  suitable 
employment. 

(Authority:  38  U.S.C.  1502) 

(b)  Veteran  previously  participated  in 
a  VA  vocational  rehabilitation  program 
or  a  similar  program  under  the 
Rehabilitation  Act  of  1973,  as  amended. 
A  veteran  who  at  some  time  in  the  past 
has  participated  in  a  vocational 
rehabilitation  program  under  chapter  31 
or  a  similar  program  under  the 
Rehabilitation  Act  of  1973  as  amended, 
and  is  employable  is  eligible  for 
employment  services  under  the 
following  conditions  even  though  he  or 
she  is  ineligible  for  any  other  assistance 
under  chapter  31: 

(1)  The  veteran  is  employable  in  a 
suitable  occupation; 

(2)  The  veteran  has  filed  a  claim  for 
vocational  rehabilitation  or  employment 
assistance: 

(3)  The  veteran  has  a  service- 
connected  disability  which: 

(i)  Was  incurred  on  or  after 
September  16, 1940;  and 

(ii)  Is  compensable,  but  for  payment 
or  retired  pay;  and 

(4)  The  veteran  has  an  employment 
handicap  or  serious  emploj-ment 
handicap;  and 

(5)  The  veteran: 

(i)  Completed  a  vocational 
rehabilitation  program  under  38  U.S.C. 
ch.  31  or  participated  in  such  a  program 
for  at  least  90  days  on  or  after 
September  16, 1940:  or 

(ii)  Completed  a  vocational 
rehabilitation  program  under  the 
Rehabilitation  Act  of  1973  after 
September  26, 1975,  or  participated  in 
such  a  program  which  included  at  least 
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90  days  of  posUecondary  education  or 
vocational  training. 

(Authority:  38  U.S.a  1517) 

(c)  Veteran  never  received  vocational 
rehabilitation  services  from  the 
Department  of  Veterans  Affairs  or 
under  the  Rehabilitation  Act  of  1973.  If  a 
veteran  is  currently  ineligible  under 
chapter  31  because  he  or  she  does  not 
have  an  employment  handicap,  and  has 
never  before  participated  in  a  vocational 
rehabilitation  program  under  chapter  31 
or  under  the  Rehabilitation  Act  of  1973, 
no  employment  assistance  may  now  be 
provided  to  the  veteran  under  chapter 
31. 

(Authority:  38  VS.C  1517) 

(d)  Duration  of  period  of  employment 
assistance.  The  periods  during  which 
employment  assistance  may  be  provided 
are  not  subject  to  limitations  on  periods 
of  eligibility  for  vocational  rehabilitation 
provided  in  SS  21.41  through  21.45  of  this 
part,  but  entitlement  to  such  assistance 
is,  as  provided  in  i  21.73  of  this  part 
limited  to  18  total  months  of  assistance. 

(Authority:  38  U.S.C.  1505] 

2.  In  i  21.5t  paragraphs  (f)(1)  (i)  and 
(iii)  and  (fH2)  (i)  and  (iii)  are  revised  to 
read  as  follows: 

S  21^1    Emptoymant  handteip. 
•       •       *        •       • 

(f)  Determinations  of  employment 
handicap. 

(1)  •  ♦  * 

(i)  The  veteran  has  an  impairment  of 
employability;  this  includes  veterans 
who  are  qualified  for  suitable 
employment  but  do  not  obtain  or  retain 
such  employment  for  reasons  not  within 

their  control; 

***** 

(iii)  The  veteran  has  not  overcome  the 
effects  of  the  impairment  of 
employability  through  employment  in  an 
occupation  consistent  with  his  or  her 
pattern  of  abilities,  aptitudes  and 
interests. 

(2)  •  •  • 

(i)  The  veteran's  employability  is  not 
impaired:  this  includes  veterans  who  are 
qualified  for  suitable  employment,  but 
do  not  obtain  or  retain  such  employment 
for  reasons  within  their  control; 
•        •        •        •        • 

(iii)  The  veteran  has  overcome  the 
effects  of  the  impairment  of 
employability  through  employment  in  an 
occupation  consistent  with  his  or  her 
pattern  of  abilities,  aptitudes  and 
interests,  and  is  successfully 
maintaining  such  employment 

(Authority:  38  U.S.C.  1502) 

3.  In  S  21.73.  paragraph  (a)  is  revised 
to  read  as  follows: 


§  21.73    Duration  of  amploymanl 


(a)  Duration.  Employment  assistance 
may  be  provided  to  the  veteran  for  the 
period  necessary  to  enable  the  veteran 
to  secure  employment  in  a  suitable 
occupation,  and  to  adjust  in  the 
employment  This  period  shall  not 
exceed  18  months.  A  veteran  may  be 
provided  such  assistance  if  he  or  she  is 
eligible  for  employment  assistance 
under  the  provisions  of  §  21.47  of  this 
part 

(Authority:  38  U.S.C  lS06(b)). 
***** 

4.  In  S  21.250,  paragraph  (b)(3)  is 
added  and  paragraphs  (c)  (1)  and  (2)  are 
revised  to  read  as  follows: 


921.2S0 
Mrvtcaa. 


Ovarviaw  of  amployinant 


(b)  *  •  * 

(3)  The  term  "employable"  means  the 
veteran  is  able  to  secure  and  maintain 
employment  in  the  competitive  labor 
market  or  in  a  sheltered  woilcshop  or 
other  special  situation  at  the  minimum 
wag& 
(Authoritr  3S  U5.C.  1501. 1506. 1518, 1517) 

(c)  Determining  eligibility  for,  and  the 
extent  of,  employment  services, 

(1)  A  veteran's  eligibility  for 
emplo]rment  services  shall  be 
determined  under  the  provisions  of 
S  21.47; 

(2)  The  diu-ation  of  the  period  of 
employment  services  is  determined 
imder  provisions  of  S  21.73; 

(FR  Doc.  89-11740  Filed  5-18-89: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[FRL-3571-31 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Ohio 

agency:  U.S.  Environmental  Protection 

Agency  (USEPA). 

action:  Notice  of  final  rulemaking. 

SUMMARY:  This  notice  takes  action  on 
the  attainment  status  designation  for  six 
counties  in  Ohio  relative  to  the  former 
total  suspended  particulate  (TSP) 
National  Ambient  Air  Quality  Standards 
(NAAQS).  For  the  six  counties  (Gallia, 
Jefferson.  Lake,  Muskingum,  Richland 
and  Washington),  USEPA  is 
redesignating  the  counties  to  full 
attainment  or  reducing  the  size  of  the 
nonattainment  area(8). 


DATE:  This  final  rulemaking  becomes 
effective  June  16, 1989. 
ADDRESSES:  Copies  of  the  redesignation 
request  and  supporting  air  quality  data 
are  available  at  the  following  addresses: 

U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch 
(5AR-26),  230  South  Dearborn  Street 
Chicago,  Illinois  60604 
Ohio  Environmental  Protection  Agency. 
Office  of  Air  Pollution  Control.  180Q 
WaterMark  Drive,  P.O.  Box  1049. 
Columbus.  Ohio  43266-0149 
FOM  FURTHER  INFORMATION  CONTACT: 
Delores  Sieja.  Regulatory  Analysis 
Section.  Air  and  Radiation  Branch 
(5AR-26),  U.S.  Environmental  Protection 
Agency,  Region  V,  230  South  Dearborn 
Street  Chicago.  Illinois  60604.  (312)  866- 

003a 

SUPPIEMENTARV  INFORMATION:  The 
Clean  Air  Act  Amendments  of  1977 
added  section  107(d)  to  the  Clean  Air 
Act  (the  Act).  This  section  directed  each 
State  to  submit  to  the  Administrator  of 
USEPA  a  list  of  the  attainment  status 
for  all  areas  within  the  State.  The 
Administrator  was  required  to 
promulgate  the  State  lists,  modified  as 
necessary.  He  did  so  on  March  3, 1978 
(43  FR  8962),  and  made  necessary 
amendments  on  October  5, 1978  (43  FK 
45993).  These  area  designations  are 
subject  to  revision  whenever  sufficient 
data  become  available  to  warrant  a 
redesignation. 

One  pollutant  for  which  USEPA 
published  area  designations  was  TSP. 
The  TSP  designations  were  based  upon 
violations  of  the  NAAQS  developed  for 
TSP  by  USEPA.  The  primary  TSP 
MAAQS  was  violated  when,  in  a 
year,  either:  (1)  The  geometric  mean 
value  of  TSP  concentrations  exceeded 
75  micrograms  per  cubic  meter  of  air 
(ftg/m*)  (the  annual  primary  standard); 
or  (2)  the  24-hour  concentration  of  TSP 
exceeded  260  ftg/m^  more  than  once 
(the  24-hour  primary  standard).  The 
secondary  TSP  NAAQS  was  violated 
when,  in  a  year,  the  24-hour 
concentration  exceeded  150  fig/m' 
more  than  once. 

USEPA  revised  the  particulate  matter 
standard  on  July  1, 1987  (52  FR  24634). 
and  eliminated  the  TSP  ambient  air 
quality  standard.  The  revised  standard 
is  expressed  in  terms  of  particulate 
matter  with  nominal  diameter  of  10 
micrometers  or  less  (PMio).  However, 
USEPA  will  continue  to  process 
redesignations  of  areas  from 
nonattainment  to  attainment  or 
unclassifiable  for  TSP  in  keeping  with 
past  policy  because  various  regulatory 
provisions  such  as  new  source  review 
and  prevention  of  significant 
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deterioration  (P^)  are  keyed  to  the 
attainment  status  of  areas.  The  July  1, 
1987.  notice  further  (52  FR  24682) 
described  USEPA's  transition  policy 
regarding  TSP  redesignations. 

USEPA's  criteria  for  supportable 
redesignation  requests,  as  they  pertain 
to  TSP,  are  discussed  most  recently  in 
the  following  memorandum: 

•  September  30. 1985.  from  Gerald  Emison, 
Director,  Office  of  Air  Quality  Planning  and 
Standards  (OAQPS),  to  the  Regional  Air 
Division  Directors  entitled  'Total  Suspended 
Particulate  (TSP)  Redesignations." 

On  May  16, 1983,  the  State  of  Ohio 
submitted  a  request  to  revise  the 
attainment  status  designation  relative  to 
the  former  TSP  NAAQS  for  Gallia, 
Jefferson,  Lake.  Muskingum,  Richland 
and  Washington  counties,  among  others. 
Because  of  a  lack  of  sufficient  technical 
support  data  in  this  submittal,  the  State 
in  various  correspondence  submitted 
additional  data  for  these  six  counties. 
To  meet  the  requirements  of  USEPA's 
July  8. 1985  (50  FR  27892)  revised  stack 
height  regulations,  in  a  May  30, 1986. 
letter,  the  State  discussed  the  impact  of 
tall  stacks  or  other  illegal  dispersion 
techniques  under  section  123  of  the  Act 
in  the  six  counties.  Therefore,  based 
upon  the  review  of  all  the  technical 
support  data,  USEPA  on  October  23. 
1987  (52  FR  39665),  proposed  to  change 
the  attainment  status  designations  for 
Gallia,  Jefferson.  Lake.  Muskingum. 
Richland  and  Washington  Counties. 

Interested  parties  were  given  tmtil 
November  23. 1987.  to  submit  comments 
on  the  October  23, 1987,  proposed 
redesignation.  Public  comments  were 
received  from  the  Ohio  Environmental 
Protection  Agency  (OEPA),  Cyclops 
Corporation  and  Elkem  Metals 
Corporation.  This  notice  will  be 
segmented  into  the  following  three 
sections:  (I)  USEPA's  Proposed  Action 
(includes  present  and  requested 
designation),  (II)  Public  Comments 
Received,  and  (III)  USEPA's  Final 
Action. 

I.  USEPA's  Proposed  Action 

A.  Gallia 

1.  Present  designation  (40  CFR  81.336) 
Secondary  Nonattainment — Entire 

County. 

2.  Requested  designation  (May  16, 1983) 
Attainment — ^Entire  County. 

3.  Proposed  Action  (October  23, 1987) 
Same  as  the  State  requested. 

B.  Jefferson 

1.  Present  designation  (40  CFR  81.336) 
Primary  Nonattainment — Cities  of 
Stratton,  Empire,  Toronto, 
Winterville,  Steubenville,  Mingo 
Junction.  New  Alexandria.  Brilliant. 


Rayland.  Tiltonville.  and  Yorkville; 

Townships  of  Saline,  Knox.  Island 

Creek,  Cross  Creek,  Steubenville. 

Wells,  and  Warren. 
Attainment — Springfield  Township. 
Secondary  Nonattainment — 

Remainder  of  County. 

2.  Requested  designation  (November  27. 

1984) 

Primary  Nonattainment — Cities  of 
Stratton.  Empire,  Toronto, 
Winterville,  Steubenville,  Mingo 
Junction,  New  Alexandria,  and 
Brilliant  Townships  of  Knox,  Island 
Creek.  Cross  Creek,  Wells, 
Steubenville,  and  Saline. 

Attainment — Remainder  of  County. 

3.  Proposed  Action  (October  23. 1987) 
Same  as  the  State  requested. 

C.  Lake 

1.  Present  designation  (40  CFR  81.336) 
Primary  Nonattainment — City  of 

Painesville. 

Secondary  Nonattainment — ^Area 
#1 — Leroy  Township,  Area  *2 — 
NORTH:  County  Line,  WEST: 
County  Line,  SOUTH:  1-90.  EAST: 
S.R.  306,  excluding  Town  of 
Willowick.  Area  #3 — ^Painesville 
Township,  excluding  Fairport 
Harbor,  Grand  River,  and  area 
within  Painesville  Township  north 
and  west  of  Fairport  Harbor  and 
Grand  River. 

Attainment — ^Remainder  of  County. 

2.  Requested  designation  (November  27, 

1984) 
Attainment — Entire  County. 

3.  Proposed  Action  (October  23, 1987) 
Same  as  the  State  requested. 

D.  Muskingum 

1.  Present  designation 
Secondary  Nonattainment — Entire 

County. 

2.  Requested  designation 
Attainment — Entire  County. 

3.  Proposed  Action  (October  23. 1987) 
Same  as  the  State  requested. 

E.  Richland 

1.  Present  designation  (40  CFR  81.336) 
Primary  Nonattainment — Entire 

County. 

2.  Requested  designation  (May  16, 1983) 
Primary  Nonattainment — Area  within 

a  line  from  West  4th  Street  and 
Bowman  Street,  east  on  4th  Street  to 
U.S.  42.  northeast  on  9th  Avenue, 
north  to  Grace  Street,  west  to 
Newman  Avenue,  north  to  U.S.  30, 
west  to  Bowman  Street,  south  to  4th 
Street. 
Secondary  Nonattainment — 
Remainder  of  County. 

3.  Proposed  Action  (October  23, 1987) 
Same  as  the  State  requested. 


F.  Washington 

1.  Present  designation  (40  CFR  81.336) 
Secondary  Nonattainment — Entire 

County. 

2.  Requested  designation 
Attainment — Entire  County. 

3.  Proposed  Action  (October  23, 1987) 
Secondary  Nonattainment — Warren 

Township 
Attainment — ^Remainder  of  County. 

n.  Public  Comments  Received 

General  Comment 

Comment  Both  OEPA  and  Cyclops 
Corporation  question  the  statutory 
authority  for  processing  TSP 
redesignations.  This  is  due  to  the 
promulgation  of  the  revised  particulate 
standard  (expressed  in  terms  of 
particulate  matter  with  nominal 
diameter  of  10  micrometers  of  less 
(PMio))  which  consequently  eliminated 
the  TSP  NAAQS. 

Response:  USEPA  acknowledges  that 
with  the  promulgation  of  the  PMio 
standard,  the  TSP  NAAQS  no  longer 
exists.  TSP  remains  regulated  under  the 
Act  and  USEPA  has  statutory  authority 
to  continue  processing  TSP 
redesignations.  however,  because  the 
statutory  prevention  of  significant 
deterioration  (PSD)  increments  for 
particulate  matter  are  still  expressed  in 
terms  of  TSP.  Thus,  for  TSP.  PSD 
requirements  will  continue  to  apply  in 
any  area  which  does  not  have  a  section 
107  nonattainment  designation  for  TSP. 
52FR24683.  col.  3. 

In  the  July  1. 1987  preamble,  USEPA 
also  stated  that  it  would  continue  to 
accept  requests  by  the  States  to  revise 
area  designations  from  nonattainment  to 
attainment  or  unclassifiable.  It  noted 
that  "(tjhe  requests  will  continue  to  be 
reviewed  during  the  transition  period 
(prior  to  approval  of  the  state's  PMio 
control  strategy)  for  compliance  with 
USEPA's  redesignation  policies  as 
issued  in  memoranda  from  the  Director 
of  Air  Quality  Planning  and  Standards 
(on)  April  21, 1983.  and  September  30, 
1985."  52  FR  24682.  col.  1.  The  Agency 
also  encouraged  States  to  request 
redesignation  of  TSP  nonattainment 
areas  to  unclassifiable  at  the  time  they 
submit  their  PMio  control  strategies  to 
USEPA.  Once  USEPA  has  approved  a 
control  strategy'  as  sufficient  to  attain 
and  maintain  the  PMio  NAAQS.  it  will 
also  approve  such  a  redesignation. 

USEPA  has  not  approved  (nor  has 
Ohio  submitted)  PMio  control  strategies 
for  the  six  counties  at  issue.  Area 
redesignations  for  TSP  therefore  must  be 
reviewed  during  this  transition  period 
according  to  the  policies  in  the 
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redesignation  tnei-noranda  discussed 
above. 

Lake.  Muskingum  and  Richland 

Counties 

In  the  notice  of  proposed  rulemaking 
(NPR)  for  Lake.  Muskingum  and 
Richland  Counties,  USEPA  requested 
that  OEPA  submit  evidence  that  the 
cited  source  shutdowns  were 
permanent.  USEPA  stated  that  the 
evidence  must  be  in  the  form  of 
documentation  showing  that  if  these 
sources  were  to  start  up.  they  would  be 
treated  as  new  sources  under  Ohio's 
PSD  and  new  source  review  permitting 
requirements. 

Comment:  In  response  to  USEPA't 
request  for  documentation.  OEPA 
submitted  copies  of  Ohio's  Air  Permit 
System  file  which  lists  fadiities  and 
sources  which  have  operating  permits. 
This  listing  documents:  the  revoked 
status  of  the  Erie  Coke  and  Chemical 
Company  (Lake  County),  the  Ohio  Ferro 
Alloys  Corporation  (Muskingiun 
County).  Shelby  Municipal  Light 
(Richland  County).  C  and  P  Metals 
(Richland  County).  Mansfield  Tire  and 
Rubber  (Richland  County),  and  Taylor 
Metal  Products  (Richland  County). 

Response:  It  is  USEPA's  position  that 
the  documentation  provided  by  OEPA 
must  meet  two  requirements:  (1)  It  must 
show  that  source  shutdowns  are 
permanent,  and  (2)  it  must  show  that  if 
the  sources  were  to  start  up  they  would 
be  treated  as  new  sources  under  Ohio's 
permitting  requirements. 

As  documentation  that  source 
shutdowns  are  permanent,  the  OEPA 
submitted  copies  of  Ohio's  Air  Permit 
System  file  which  lists  facilities  and 
sources  which  have  operating  permits. 
The  applicable  sources  in  Lake. 
Muskingum  and  Richland  Counties 
which  have  had  their  permits  revoked 
are  listed  above.  USEPA  has  determined 
that  Ohio's  Air  Permit  System  files, 
which  document  the  permit  removals, 
satisfy  the  requirement  that  the  source 
shutdowns  occurred  more  than  2  years 
ago  ar.d,  thus,  are  permanent  according 
to  USF.PA  s  definition  of  permanence. 

As  documentation  that  Ohio  will 
consider  permanently  shutdown  sources 
as  new  sources  if  they  wcrr  to  start  up. 
USEPA  is  relying  on  two  Federal 
programs,  the  PSD  program  (attainment 
areas)  and  the  nonattainment  new 
source  permitting  program.  In 
attainment  areas.  USEPA's  PSD  program 
was  delegated  to  Ohio  on  May  1. 1980. 
USEPA's  policy  under  this  program 
includes  the  requirement  that  a  source 
which  has  been  shutdown  would  be  a 
new  source  for  PSD  purposes,  upon 
reopening,  if  the  shutdown  were 
permanent.  USEPA  has  determined  that 


if  the  cited  sources  were  to  start  up  in 
an  attainment  area,  they  would  be 
treated  as  new  sources. 

USEPA  notes  that,  under  the  PSD 
program,  emission  credits  from  a 
permanently  shutdown  source  could  be 
used  to  allow  a  major  modification  to 
'net'  out  of  PSD  review,  but  only  if 
emission  reductions  are 
contemporaneous  with  the  modification. 
Emission  reductions  are  defined  as 
contemporaneous,  if  the  prior  source 
was  permanently  shutdown  within  5 
years  before  construction  of  the  new 
source.  In  the  NPR,  the  Erie  Coke  and 
Chemical  Company  shutdown  (Lake 
County),  where  PSD  would  be 
applicable  (i.e.,  redesignation  to 
attainment),  the  shutdown  occurred 
more  than  5  years  ago.  Thus,  through  the 
delegation.  Ohio  must  consider  this 
shutdown  permanent  and  not 
contemporaneous. 

In  nonattainment  areas.  USEPA's 
nonattainment  new  source  review  is  the 
controlling  program.  See  section  173  of 
the  Act.  40  CFR  51.165.  and  Appendix  S 
to  40  CFR  Part  51.  OEPA  has  adopted 
USEPA's  Appendix  S  (40  CFR  Part  51) 
which  prohibits  the  use  of  emission 
reductions  from  shutdotvn  sources  as 
offsets  and  for  netting  if  the  State  relied 
on  the  reduction  in  demonstrating 
attainment  (40  CFR  Part  51.  Subpart  I). 
In  today's  notice,  in  Richland  County. 
OEPA  has  relied  upon  emission 
reductions  from  Shelby  Municipal  Light 
Plant,  C  and  P  Metals,  Mansfield  Tire 
and  Rubber  Company,  and  Taylor  Metal 
Products  to  demonstrate  attainment  of 
the  primary  NAAQS  (i.e..  justification 
for  redesignation  to  primary  attainment). 
Thus,  a  new  source  or  major 
modification  may  not  use  the  emission 
reductions  at  these  sources  for  offsets  or 
for  netting.  USEPA  has  determined  that 
if  the  cited  sources  were  to  start  up  in 
Richland  County  (which  is 
nonattainment),  they  would  be  treated 
as  new  sources. 

Richland  County 

The  State  requested  and.  based  upon 
USEPA's  review,  USEPA  proposed  to 
redesignate  Richland  County  es  follows: 

Primary  Nonattainment — Area  within 
a  line  from  West  4th  Street  and  Bowman 
Street,  east  on  4th  Street  to  U.S.  42. 
northeast  on  9th  Avenue,  north  to  Grace 
Street,  west  to  Newman  Avenue,  north 
to  U.S.  30.  west  to  Bown^ian  Street,  south 
to  4th  Street. 

Secondary  Nonattainment — 
Remainder  of  County. 

Comment:  OEPA  requests  that  all  of 
Richland  County  be  redesignated  to 
attainment  and  cited  current  ambient 
data  which  shows  attainment.  Cyclops 
Corporation  also  supports  this  position. 


Response:  USEPA  cannot  approve 
Ohio's  November  20. 1987,  request  to 
redesignate  all  of  Richland  County  to 
attainment  because  the  State  did  not 
provide  adequate  technical  support 
documentation  to  support  its  request. 
Specifically,  there  are  two  reasons  why 
ail  of  Richland  County  cannot  be 
redesignated  to  attainment.  One.  the 
State  failed  to  submit  2  years  of 
violation-free  monitoring  data  in  the 
vicinity  of  Empire  Detroit  Steel 
Company.  Empire  Detroit  Steel  is 
located  in  the  portion  of  Richland 
County  that  is  being  redesignated  to 
secondary  nonattainment.  When  a 
monitor  was  operating  in  the  vicinity  of 
Empire  Detroit,  the  monitor  showed 
secondary  non-attainment.  Two,  for 
sources  in  the  area  that  is  being  retained 
as  primary  or  secondary  nonattainment 
(i.e.,  the  entire  County),  the  State  failed 
to  submit  recent  allowable  and  actual 
emissions  and  operating  rates  that  show 
"it  is  highly  unlikely  that  emission  rates 
will  increase  significantly  at  units 
operating  below  their  allowable 
emission  rates." 

Washington  County 

OEPA  originally  requested  the 
redesignation  from  secondary 
nonattainment  to  attainment  for  all  of 
Washington  County.  In  the  NPR.  USEPA 
proposed  to  retain  Warren  Township  as 
secondary  nonattainment  and 
redesignate  the  remainder  of 
Washington  County  to  attainment  The 
NPR  discusses  the  following  two 
reasons  that  Warren  Township  be 
retained  as  secondary  non-attainment: 

(1)  The  State  provided  no  justiHcation 
for  merged  stack  credit. 

(2)  USEPA's  screening  modeling 
predicted  violations  of  tiie  secondary 
TSP  NAAQS  in  the  vicinity  of  Elkem 
Metals. 

Comment:  Both  Elkem  Metals 
Company  and  OEPA  note  that  the  NPR 
questioned  the  acceptability  of  the 
merged  stack  credit  at  Elkem  Metals  in 
Warren  Township.  Further,  they 
indicated  that  USEPA  did  approve  the 
credit  for  stack  merging  prior  to  the 
NPR.  Thus,  stack  merging  should  not  be 
an  issue  for  retaining  Warren  Township 
es  secondary  nonattainment.  Based 
upon  an  acceptable  credit  for  stack 
merging  and  current  ambient  air 
monitoring  data.  OEPA  requests  that 
Warren  Township  be  redesignated  to 
attainment. 

Response:  USEPA  reiterates  the 
position  found  in  the  NPR  that  the 
secondary  nonattainment  classification 
should  be  retained  for  Warren 
Township.  There  are  two  reasons  why 
Warren  Township  should  not  be 


redesignated  to  attainment.  Primarily. 
USEPA's  screening  modeling  predicted 
violations  of  the  secondary  TSP  NAAQS 
in  the  Warren  Township  area.  Ohio  did 
not  provide  any  information  during  the 
public  comment  period  to  refute 
USEPA's  modeling  analysis.  Also,  the 
DC  Circuit  Court  of  Appeals  remanded 
portions  of  USEPA's  July  8, 1985,  stack 
height  regulations  (50  FR  27892),  to 
USEPA  on  January  22, 1988.  NRDC  v. 
Thomas.  838  F.  2d  p,  1224  (1988).  One  of 
the  remanded  issues  affects  the  Elkem 
Metals  Company  in  Warren  Township. 
This  issue  is  the  grandfathering  of  pre- 
October  11, 1983,  stack  height  increases 
between  65  meters  and  the  Good 
Engineering  Practice  formula  stack 
height.  According  to  USEPA  policy, 
requests  for  the  redesignation  of  areas 
from  nonattainment  to  attainment  which 
are  affected  by  any  of  the  remanded 
provisions  of  tiie  stack  height 
regulations  will  not  be  acted  upon  until 
USEPA  has  completed  any  rulemaking 
necessary  to  comply  with  the  court's 
remand.  This  policy  is  stated  in  an  April 
22, 1988.  memorandum  entitled  "Interim 
Policy  on  Stack  Height  Regulatory 
Actions"  from ).  Craig  Potter.  Assistant 
Administrator  for  Air  and  Radiation,  to 
the  Air  Division  Directors.  Elken  is 
affected  by  the  remand  because  it  did 
raise  a  stack  in  1971.  Thus,  if  the 
grandfathered  stack  was  the  only  issue 
for  the  redesignation  of  Warren 
Township,  USEPA  would  stay  action  to 
approve  a  redesignation.  However,  the 
USEPA  is  not  holding  the  request,  but 
instead  is  disapproving  it  for  the  reasons 
discussed  in  the  notice  of  proposed 
rulemaking  i.e.,  inadequate  monitoring 
data  and  modeled  violations. 

USEPA  would  like  to  note  the 
following  regarding  OEPA's  comment. 

(1)  OEPA  is  correct  in  indicating  that 
USO'A  did  approve  the  credit  for  stack 
merging.  Due  to  delays  in  processing  the 
notice  of  proposed  rulemaking,  the 
notice  incorrectly  noted  that 
justification  was  necessary.  Note,  as 
discussed  above  the  current  remand 
does  effect  the  appropriate  Good 
Engineering  Practice  (GEP)  slack  height 
at  Elkem. 

(2)  USEPA  acknowledges  that  the 
current  ambient  air  monitoring  data 
referenced  by  OEPA  does  not  show 
violations  of  the  TSP  NAAQS.  However, 
because  there  are  no  monitors  located 
near  the  Elkem  Metals  Plant,  these  data 
do  not  support  a  redesignation  to 
attainment  for  Warren  Township. 
(Please  see  the  October  23, 1987,  notice 
for  a  detailed  discussion  of  the 


inadequacy  of  the  monitoring  network 
near  this  major  TSP  source.) 

III.  USEPA's  Fmal  Action 

A.  Gallia,  Jefferson,  Lake  and  Richland 
Counties 

For  these  four  counties  USEPA's  final 
action  is  the  same  as  described  above 
under  Section  1.,  3  Proposed  Action.  We 
refer  you  to  Section  I.  for  the  specific 
final  designation. 

B.  Muskingum  and  Washington 
Counties 

On  October  23. 1987.  USEPA  proposed 
to  redesignate  all  of  Muskingum  County 
and  nearly  all  of  Washington  County 
(except  for  Warren  Township)  from 
secondary  nonattainment  to  attainment. 
In  both  cases,  USEPA  noted  that  the 
monitoring  network  was  deficient.  For 
Muskingum  County,  USEPA  determined 
that  the  monitoring  network  was 
incomplete  because  there  were  no 
monitors  in  the  southwestern  part  of  the 
County  where  a  major  source,  Columbia 
Cement,  is  located.  The  monitoring 
network  in  Washington  County  was 
inadequate  because  the  only  two 
monitors  in  the  County  were  not  located 
near  two  major  TSP  sources,  Muskingum 
River  Power  Plant  and  Elkem  Metals 
plant.  As  discussed  in  the  notice  of 
proposed  rulemaking,  the  State 
conducted  dispersion  modeling  and 
submitted  the  modeling  analysis  fur  the 
Muskingum  River  Power  Plant  and 
Columbia  Cement  sources,  and  USEPA 
conducted  screening  modeling  for  Elkem 
Metals.  In  each  case,  the  modeling 
assumed  that  the  source  was  emitting 
TSP  at  the  level  allowable  under  the  SIP. 
For  Columbia  Cement  and  the 
Muskingum  River  Power  Plant,  the 
modeling  results  indicated  that  the  TSP 
N.\AQS  were  being  attained  in  the 
vicinity  of  the  plants;  for  Elkem  Metals 
plant,  the  modeling  predicted  violations 
of  the  secondary  TSP  NAAQS.  USEPA, 
therefore,  proposed  to  redesignate  both 
Counties  as  attainment,  except  for 
Warren  Tovraship.  where  the  Elkem 
Metals  plant  is  located.  The  Agency 
proposed  to  retain  the  secondary 
nonattainment  designation  for  Warren 
Township. 

Since  the  proposal,  however,  USEPA 
has  learned  of  new  information  that  has 
led  the  Agency  to  reconsider  whether 
the  townships  where  Columbia  Cement 
(Newton  Township)  and  the  Muskingum 
River  Power  Plant  (Waterford 
Township)  are  located  may  be 
redesignated  to  attainment.  USEPA 


believes  that  both  plants  have  exceeded 
the  emission  limitations  set  forth  in  the 
Ohio  SIP.  USEPA,  therefore,  has  decided 
,not  to  take  final  action  at  this  time  on 
Ohio's  request  to  redesignate  these  two 
townships.  In  a  separate  notice  of 
proposed  rulemaking,  USEPA  intends  fo 
(1)  withdraw  its  proposal  to  redesignate 
Newton  and  Waterford  Townships  as 
attainment  and  (2)  repropose  to  retain 
these  two  townships  as  secondary 
nonattainment. 

As  a  result  of  today's  rulemaking 
action  the  designation  of  Muskingum 
and  Washington  Counties  is  as  follows: 
Muskingum  County 

Secondary  Nonattainment — Newton 
Township 

Attainment — Remainder  of  the  County 
Washington  County 

Secondary  Nonattainment — Warren 
and  Waterford  Townships 

Attainment — Remainder  of  the  County 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  17, 1989.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)|2)). 

list  of  Subtecte  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control  National  parks. 
Wilderness  areas. 

D.I  ted:  May  9, 1989. 

William  K.  Roily, 

Adrninistrator. 


Part  81  of  Chaper  1,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 

as  follows: 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES— OHIO 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7462. 

2.  The  TSP  table  in  §  81.336  is 
amended  by  revising  the  entries  for 
Gallia,  Jefferson.  Lake  Muskingum, 
Richland  and  Washington  to  read  as 
follows: 


BEST  COPY  AVAILABLE 
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Ohio— TSP 


Designated  arM 


Does  not  meet 

pftmaiy 

standards 


Does  not  meet 
secondary 
standards 


Cannot  be 
classified 


Better  than 

national 

standards 


QaMe  County.. 


Jaflafton  County: 

CMaa  of  Stradon,  Empira.  Toromo.  Wm«ersw«a,  Stoubenvilte.  Mingo  Junction.  New  Alexan-    X... 
drta  and  DtWant.  TownaNpe  of  Knoi.  Wand  Craak.  Cross  Creak.  Walls.  SteubenvWe,  and 


Ramaindar  of  County.. 
Lake  County _..„ 


Muaklngum  County: 


RamaMar  of  County.. 


nicMand  County: 

Tha  area  bounded  t>y  a  line  starting  at  the  Inw  section  of  4th  Street  and  Bowman  Street. 
Vian  aast  on  4th  Siraat  to  U.&  42.  northeast  on  US.  42  to  9th  Avenue,  north  on  9th 
Awanua  to  Grace  Straal,  twaot  on  Grace  Straat  to  Neuman  Avenue,  north  on  Neuman 
Awanua  to  U.S.  30.  west  on  U.S.  30  to  Bowman  Street  and  south  on  Bowman  Street  to 
4lh  Street 

Remainder  of  County _ 


County: 
ana  wawnoro 
of  County. 


(FR  Doc  a»-11827  Filed  S-ie-aS;  6:45  am| 


40CFRPart1M 

IPP  tFaeSS/RlOa^  FRt  3SW-3 1 


iforltothyl-3-([[[(4- 
MethOKy  6  Methyl-1A5-TrlMln-2- 
yl)Afnino]Carbonyl]Amino]SuHonyl}-2- 
TliiophefMcartMxytate 

AOCMCV:  Environmentiil  Pititectiun 
Agency  (EPA). 
action:  Final  rule. 


summary:  This  rule  establishes  a 
tolerance  for  residues  of  the  herbicide 
methyl-3-(i[((4-methoxy-e-niethyl-1.3.S- 
triazin-2-yl)aniino|carbonyl|ainino]s 
ulfonyl)-2-thiophenecarboxylate  in  or  on 
the  raw  agiicultural  commodity  (RAC) 
soybeans  at  0.1  part  per  million  (ppm). 
This  regulation  was  requested  by  E.I.  du 
Pont  de  Nemours  &  Co..  In&.  and 
establishes  the  maximum  permissible 
level  for  residues  of  the  herbicide  in  or 
on  this  RAC. 

WCCTtVE  OATC  May  t7. 1989. 
AOOMUt.  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency.  Rm. 
2706. 401  M  Street  SW..  Washington.  DC 
20460. 

NM  PURTHCII  MFOflMATION  COMTACR  By 
mail: 

Robert  J.  Taylor,  Product  Manager  (PM) 
25.  Registration  Division  (H-7505C). 


Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  Street  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  245,  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202,  (703)- 
557-1800. 

SUPrLEMCNTARV  WFORMATKNI:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  October  12, 1988  (53  FR 
39784),  which  announced  that  E.I.  du 
Pont  de  Nemours  &  Co.,  Inc.. 
Agricultural  Products  Department, 
Walker's  Mill  Building,  Barley  Mill 
Plaza.  80038,  Wilmington,  DE  19898,  had 
Tiled  pesticide  petition  (PP)  HF3633 
proposing  to  amend  40  CFR  180.439  by 
establishing  a  regulation  to  permit 
residues  of  the  herbicide  methyl  3-(|l|(4- 
methoxy-6-methyl-l,3.5-triazin-2- 
yljamino]  carbonyl]amino]8ulfonyl]-2- 
thiophenecarboxylate  in  or  on  soybeans 
at  0.1  ppm. 

No  comments  were  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerance 
include  several  acute  studies,  a  90-day 
feeding  study  with  rats  fed  dosages  of  0. 
5. 125,  and  375  milligrams/kilogram/day 
(mg/kg/day)  with  a  no-observable-effect 
level  (NOEL)  of  5  mg/kg/day:  a  13-week 
feeding  study  with  dogs  fed  dosages  of 
0, 1.875,  37.5,  and  187.5  mg/kg/day  with 
a  NOEL  of  37.5  mg/kg/day;  a  2-year 
chronic  feeding/oncogenicity  study  in 
mice  fed  dosages  of  0,  3.75, 112.5.  and 


1,125  mg/kg/day  with  no  oncogenic 
effects  observed  under  the  conditions  of 
the  study  at  dose  levels  up  to  1,125  mg/ 
kg/day  (highest  dose  tested  (HDTj)  and 
a  systemic  NOEL  of  3.75  mg/kg/day:  a  2- 
year  chronic  feeding/oncogenicity  study 
with  rats  fed  dosages  of  0, 1.25,  25,  and 
125  mg/kg/day  with  no  oncogenic 
effects  observed  under  the  conditions  of 
the  study  at  dose  levels  up  to  125  mg/ 
kg/day  (HDT)  and  a  systemic  NOEL  of 
1.25  mg/kg/day;  a  1-year  feeding  study 
with  dogs  fed  dose  levels  of  0. 125. 18.7.S. 
and  187.5  mg/kg/day  with  a  NOEL  of 
18.75  mg/kg/day;  a  two-genera tion 
reproduction  study  with  rats  fed 
dosages  of  0, 1.25,  25,  and  125  mg/kg/ 
day  with  no  reproductive  effects 
observed  at  125  mg/kg/day  (HDl')  and  a 
NOEL  of  125  mg/k^/day  (HDT):  a 
teratology  study  in  rabbits  fed  dosages 
of  0.  30, 158.  and  511  mg/kg/day  with  no 
teratogenic  effects  occurring  at  511  mg/ 
kg/day  and  a  maternal  NOEL  of  158  mg/ 
kg/day;  a  teratology  study  in  rats  fed 
dosages  of  0,  30. 159.  and  725  mg/kg/day 
with  a  teratogenic  NOEL  of  159  mg/kg/, 
a  fetotoxic  NOEL  of  159  mg/kg/day,  and 
a  maternal  NOEL  greater  than  725  mg/ 
kg/day  (HDT):  and  mutagenic  studies 
including  a  reverse  mutation  assay  (not 
mutagenic  in  Salmonella  typhimurium 
strains  with  and  without  activation), 
gene  mutation  (no  increase  in  mutation 
frequency  seen  at  HDT  of  7  mM,  the 
limit  of  solubility),  chromosomal 
aberration  (negative  for  clastogenic 
response  at  5,000  mg/kg),  and  DNA 


synthesis/rat  hepatocytes  in  vitro 
(material  did  not  induce  significant 
increase  in  unscheduled  synthesis  [UDS] 
in  primary  cultures). 

The  acceptable  daily  intake  (ADI), 
based  on  the  2-year  rat  feeding  study 
(NOEL  of  1.25  mg/kg/day  and  using  a 
hundredfold  safety  factor)  is  calculated 
to  be  0.013  mg/kg/day.  The  TMPC  from 
existing  uses  is  0.000073  mg/kg  body  wt/ 
day,  which  utilizes  0.57  percent  of  the 
ADL  The  proposed  tolerances  would 
increase  the  TMRC  to  0.000107  mg/kg 
body  wt/day,  which  would  utilize  a 
total  of  0.83  percent  of  the  ADL 

No  desirable  data  are  lacking. 

The  pesticide  is  useful  for  the  purpose 
of  this  tolerance  rule.  The  natiu^  of  the 
residue  is  adequately  imderstood  for  the 
purpose  of  establishing  this  tolerance. 
Adequate  analytical  methodology,  high- 
pressure  liquid  chromatography,  is 
available  for  enforcement  purposes. 
Because  of  the  long  lead-time  from 
establishing  this  tolerance  to 
publication,  the  enforcement 
methodology  is  being  made  available  in 
the  interim  to  anyone  interested  in 
pesticide  enforcement  when  requested 
by  mail  from: 

William  Crosse.  Chief.  Information 
Services  Branch.  Program 
Management  and  Support  Division 
(H-7502C).  Office  of  PesUcide 
Programs.  Environmental  Protection 
Agency.  401 M  St.,  SW..  Washington. 
DC  20460. 

Office  location  and  telephone  number 
Rm.  223.  CM  #2. 1921  Jefferson  Davis 
Highway.  Aiiington.  VA  22202. 

There  are  currenUy  no  actions 
pending  against  the  registration  of  the 
cbemicaL  There  is  no  expectatirai  of 
residue  occurring  in  meat,  milk,  poultry, 
or  eggs  from  this  tolerance. 

Based  on  the  above  information 
considered  by  the  Agency,  it  is 
concluded  that  the  tolerance  established 
by  amending  40  CFR  Part  180  will 
protect  the  public  health,  and  die 
tolerance  is  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after  the 
date  of  publrcation  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk  (address  above).  Such 
objections  should  be  submitted  in 
quintuplicate  and  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections,  if  a 
hearing  is  requested,  the  objet:tions  must 
state  the  issues  for  the  hearing.  A 
hearmg  will  be  granted  if  the  objections 
are  legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
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requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164  (5  U.S.C.  601-612)),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
eslabiishing  exemptions  from  the 
tolerance  requirements  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Re^^ster  of  May 
4. 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Fart  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  April  27, 1989. 
Douglas  O.  Campl. 

Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— {AMENDED! 

1.  The  authority  citation  for  Part  160 
continues  to  read  as  follows: 

Audwrity:  21  U.S.C.  346a. 

2.  In  §  18a439.  by  adding  and 
alphabetically  inserting  an  entry  for  the 
raw  agricidtural  conunodity  soybeans, 
to  read  as  follows: 

$180,439    Meftiyt-3-([[[(4-ro«tlM>xy-«- 
m«tiiyt-1A5-trfazin-2-yl) 
■HMiojLMUunyijHnnojiuiTonyirz* 
thtoptMnecartrnxyiate;  toteranccs  f or 
rsilckiBi. 


Commodities 


Parts 
per 


Soybeans.. 


01 


(PR  Doc.  89-11292  Filed  5-16-69;  8:45  am) 

■LUNG  CODE  tftS  IW  II 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DoiAtI  Na  88-286;  R»-«37«l 

Radio  Broadcasting  Services; 
Henderson,  TN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  allots  Channel 
299A  to  Henderson,  Tennessee,  as  that 
community's  second  local  FM  service,  at 
the  request  of  Chestei  Courty 
Broadcasting  Co..  Inc.  Sop  53  FR  253.52, 
July  B,  1988.  The  channel  allotment  can 
be  made  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  of  |  73.207.  The 
reference  coordinates  which  are  35-26- 
24  and  88-38-24.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  June  19. 1989;  The 
window  period  for  filing  applications 
will  open  on  June  20, 1989,  and  close  on 
July  20. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawiings.  (202)  634-65.30. 
SUPPLEMENTARY  INTOHMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-286. 
adopted  April  24, 1989.  and  released 
May  4. 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-380a  2100  M  Street,  NW..  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    lAmeiMtadl 

2.  Section  73.202(b),  the  Table  of  FM 
Aitotments,  is  amended  uf>der 
Tennessee,  by  adding  Channel  299A  at 
Henderson. 

Karl  A.  Kensinger, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division.  Moss  Medio  Bureau. 

(FR  Doc.  89-11745  Filed  S-16-89;  845  am] 

BiujNG  oooE  crtKavw 


47  CFR  Part  73 

(MM  Docket  Na  M-271;  RM-63571 

Radio  Broadcasting  Services; 
Farmviile,  VA 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
267A  to  Farmviile,  Virginia,  as  that 
community's  second  local  F'M  service,  at 
the  request  of  James  H.  Dulaney.  See  53 
FR  24967,  July  1. 1988.  The  channel 
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allotment  can  be  made  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements,  at 
coordinates  37-18-00  and  78-23-48. 
With  this  action,  this  proceeding  is 
terminated. 

OATU:  Effective  June  19,  1989;  the 
window  period  for  filing  applications 
will  open  on  June  20, 1980,  and  close  on 
luly  20. 1989. 

MM  FUHTHIII  MFOmiATION  CONTACT: 
Patricia  Rawlings,  (202)  634-653a 
SU^TLClMNTAIIV  INMNWATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  88-271, 
adopted  April  24, 1989,  and  released 
May  4 .  1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington.  E)C.  Jhe  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street.  NW..  Suite 
140.  Washington.  DC.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

973.202    [AmwMtod] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under  Virginia, 
by  adding  Channel  267A  at  Parmville. 
Karl  A.  Kensinger, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Di>/ision.  Mass  Media  Bureau. 

|FR  Doc.  89-11746  Filed  5-1B-e9:  8:45  am| 
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47  CFR  Part  73 

I  MM  Dockvt  No.  eS-267:  RM-63531 

Radio  Broadcasting  Sarvicas;  Vidalia, 
LA 

AOENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

auMMARY:  This  document  allots  Channel 
284A  to  Vidalia.  Louisiana,  as  that 
community's  Hrst  local  FM  service,  at 
the  request  of  John  H.  Pembroke.  See  53 
FR  24966,  July  1. 1988.  A  site  restriction 
of  1.0  kilometer  (0.6  mile)  northwest  of 
the  community  is  required,  at 
coordinates  31-34-20  and  91-25-51. 
With  this  action,  this  proceeding  is 
terminated. 


DATU:  Effective  June  19, 1989:  the 
window  period  for  Tding  applications 
will  open  on  June  20. 1989.  and  close  on 
July  2a  1989. 

PON  PMITHm  INFORMATION  CONTACT 
Patricia  Rawlings,  (202)  634-6530. 
SURPLCMeNTARV  mTOIIMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-267, 
adopted  April  24. 1989,  and  released 
May  4, 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington.  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street.  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

973.202    lAmwMtod] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments,  is  amended  under 
Louisiana,  by  adding  Vidalia,  Channel 
284A. 

Karl  A.  Ketuinger, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  89-11747  Filed  5-16-«9:  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parta  1822  and  1852 

Changaa  to  NASA  FAR  Supplement  on 
Service  Contract  Act 

agency:  Office  of  Procurement, 
Procurement  Policy  Division,  National 
Aeronautics  and  Space  Administration 
(NASA). 
action:  Final  rule. 

summary:  This  notice  withdraws  the 
Tmal  rule  on  the  Service  Contract  Act 
published  in  the  Federal  Register  on 
Wednesday.  March  15, 1989  (54  FR 
10798-10806, 10809-10813). 
EFFECTIVK  DATE  June  7,  1969. 
FOR  FURTHER  INFORMATION  CONTACT: 
W.A.  Greene.  Chief,  Regulations 
Development  Branch,  Procurement 
Policy  Division  (Code  HP),  Office  of 


Procurement.  NASA  Headquarters. 

Washington,  DC  20546,  Telephone:  (202) 

453-8923. 

SUPPLEMENTARY  INFORMATION: . 

Background 

Federal  Acquisition  Circular  84-46, 
published  in  the  Federal  Register  May  8, 
1989,  added  Subpart  22.10,  Service 
Contract  Act  of  1965,  as  amended,  to  the 
Federal  Acquisition  Regulation  (FAR). 
This  addition  to  FAR  makes  obsolete 
and  takes  precedence  over  the 
comparable  regulations  in  the  NASA 
FAR  Supplement  (NFS).  Therefore,  the 
Service  Contract  Act  coverage  is  deleted 
from  the  NFS. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 
firom  Executive  Order  12291.  This 
proposed  regulation  falls  within  the 
exemption.  This  deletion  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  "This  rule  imposes  no 
burden  within  the  ambit  of  the 
Paperwork  Reduction  Act  of  1980. 

List  of  Subjects  in  48  CFR  Parts  1822  and 
1852 

Government  procurement. 
S.|.  Evans, 

Assistant  Administrator  for  Procurement 

1.  The  authority  citation  for  48  CFR 
Parts  1822  and  1852  continues  to  read  as 
follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1822— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

Subpart  1822.10    [Removed] 

2.  Part  1822  is  amended  by  removing 
Subpart  1822.10  consisting  of  sections 
1822.1000  through  1822.1051. 

PART  1852— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

§§  1852.222-40, 1852.222-41  and 
1852.222-43    [Removed] 

3.  Part  1852  is  amended  by  removing 
sections  1852.222-40. 1852.222-41  and 
1852.222-43. 

[FR  Doc.  89-11888  Filed  5-16-«9:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to-  ttie  put>ltc  of  the 
proposed  issuance  of  mies  and 
regulations.  Ttie  purpose  of  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Ch.  1 

Issuance  of  Quarterly  Report  on  the 
Regulatory  Agenda 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Issuance  of  regulatory  agenda. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  issued  the  NRC 
Regulatory  Agenda  for  the  first  quarter, 
January  through  March,  of  1989.  The 
agenda  is  issued  to  provide  the  public 
with  information  about  NRC's 
rulemaking  activities.  Each  issue  of  the 
agenda  includes  information  for  one 
quarter  of  the  calendar  year.  The  agenda 
briefly  describes  and  gives  the  status  for 
each  rule  that  the  NRC  is  considering, 
has  proposed,  or  has  published  with  an 
effective  date.  It  also  describes  and 
gives  the  status  of  each  petition  for 
rulemaking  that  the  NRC  is  considering. 

ADORESSES:  A  copy  of  this  report, 
designated  NRC  Regulatory  Agenda 
(NUREG-0936)  Vol.  8,  No.  1,  is  available 
for  inspection,  and  copying  for  a  fee,  at 
the  Nuclear  Regulatory  Commission's 
Public  Document  Room,  2120  L  Street 
NW.,  Lower  Level,  Washington,  DC. 
In  addition,  the  U.S.  Government 
Printing  Office  (GPO)  sells  the  NRC 
Regulatory  Agenda.  "To  purchase  it,  a 
customer  may  call  (202)  275-2060  or 
(202)  275-2171  or  write  to  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013-7082. 

FOR  FURTHER  INFORMATION  CONTACT 

Michael  T.  Lesar.  Acting  Chief,  Rules 
Review  Section,  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  (301)  492-7758, 
toll-free  number  (800)  368-5642. 


Dated  at  Bethesda,  Maryland,  this  8th  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 
Donnie  H.  Gcimsley, 

Director.  Division  of  Freedom  of  Information 
and  Publications  Services,  Office  of 
Administration. 

[FR  Doc.  88-11806  Filed  5-16-89;  8:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operations  of 
Federal  Credit  Uniona 

agency:  National  Credit  Union 
Administration. 

ACTION:  Proposed  rule  and  interpretive 
ruling  and  policy  statement — extension 
of  comment  period. 

summary:  On  March  17, 1989,  the  NCUA 
Board  approved  a  proposed  rule  and 
Interpretive  Ruling  and  Policy  Statement 
addressing  the  entire  range  of  chartering 
issues.  The  proposal  was  published  in 
the  Federal  Register  on  March  24, 1989 
{see  54  FR  12221)  with  a  sixty-day 
comment  period  ending  on  May  23, 1989. 
Due  to  requests  from  the  credit  imion 
industry  and  the  importance  of  the 
issues  addressed,  the  Board  has  decided 
to  extend  the  comment  period  from  May 
12, 1989,  to  June  23, 1989. 

date:  Comments  are  due  on  or  before 
June  23, 1989. 

ADDRESS:  Send  comments  to  Becky 
Baker,  Secretary  of  the  Board,  National 
Credit  Union  Administration,  1776  G 
Street,  NW.,  Washington,  DC  20456. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 

Allen  Carver,  Regional  Director,  Region 
IV  (Chicago),  300  Park  Blvd.,  Suite  155, 
Itasca,  Illinois  60143,  or  telephone:  312- 
250-6000. 

By  the  National  Credit  Union 
Administration  Board  on  May  10, 1989. 
Beclcy  Baker, 
Secretary  of  the  Board. 
[FR  Doc.  89-11831  Filed  5-16-89;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  177 

Foreign  Trade  Zone  Status  of  Unused 
Parta 

AGENCY:  U.S.  Customs  Service. 
Treasury. 

ACTION:  Proposed  interpretative  rule: 
solicitation  of  public  comments. 

SUMMARY:  Customs  is  reviewing  its 
position  regarding  the  status  of  any  part 
of  foreign  origin  erroneously  included  in 
the  dutiable  value  of  an  article 
manufactured  in  a  Foreign  Trade  Zone 
(FTZ).  but  actually  not  part  of  the  FTZ- 
manufactured  article  in  its  condition  as 
released  from  the  FTZ  and  entered.  In  a 
previous  decision.  Customs  held,  in 
order  to  accommodate  FTZ  users,  that  in 
these  circumstances  the  user  could  treat 
the  excluded  part  as  domestic 
merchandise  not  subject  to  further  duty 
when  it  subsequently  left  the  zone  as 
part  of  another  article  manufactured  in 
the  zone.  Customs  further  allowed  a 
separate  entry  to  be  filed  for  the  part 
used  in  place  of  the  excluded  part  with 
duty  at  the  same  rate  as  that  applicable 
to  the  larger  manufactured  article.  This 
procedure  relieves  the  FTZ  user  of  the 
obligation  of  filing  an  amended  entry  for 
the  manufactured  article  and  obtaining  a 
refund  with  respect  to  the  erroneously 
excluded  part  and  returning  the  part  for 
accounting  purposes  to  its  previous  zone 
status  (i.e.,  the  status  which  requires 
duty  to  be  paid  on  an  article  in  its 
condition  when  it  is  entered). 
It  is  proposed  to  revoke  this 
accommodation  because  it  is  no  longer 
consistent  with  speciflc  provisions  of  the 
law  and  Customs  Regulations  as  they 
now  exist.  Further,  while  it  was  believed 
that  the  position  under  review  would 
result  in  no  loss  of  revenue,  it  is  now 
believed  that  there  is,  in  fact,  a  potential 
for  duty-rate  avoidance.  This  document 
invites  comments  from  interested  parties 
for  consideration  before  any  Tmal 
determination  is  made. 

DATE:  Comments  (preferably  in 
triplicate)  must  be  received  on  or  before 
July  17, 1989. 

ADDRESS:  Comments  should  be 
submitted  to  and  may  be  inspected  at 
the  Regulations  and  Disclosure  Law 
Branch,  U.S.  Customs  Service.  Room 
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2324. 1301  Constitution  Avenoe.  NW.. 
Washington,  DC  20229. 
pon  nNrrNCR  intoiimation  contact 
William  G.  Rosoff.  Commercial  Rulings 
Division  (202-566-5856). 
SUPPLEMCNTARY  INFORMATIOII: 

Background 

The  Customs  position  nnder  review 
concerns  a  situation  where  a  Foreign 
Trade  Zone  (FTZ)  user  erroneously 
reports  a  foreign-made  part  as  included 

within  the  dutiable  vahie  of  

merchandise  manufactured  in  the  FTZ 
when  it  is  released  from  the  zone  and 
entered  for  U.S.  Customs  purposes 
when,  in  fact,  the  part  was  not  actually 
used.  FTZ*s  are  isolated  enclosed  areas 
in  or  adjacent  to  a  port  of  entry.  Goods 
can  be  imported  into  the  FTZ  (non- 
privileged  goods)  without  the  payment 
of  duty  and  used  as  parts  of  goods 
manufactured  in  the  FTZ.  The  vahie  of 
the  part  then  is  included  in  the  dutiable 
value  of  the  article  manufactured  in  the 
zone  when  it  is  released  from  the  zone 
and  a  Customs  enti7  is  filed. 

In  our  decision  ot]\me  1. 1983.  CSJ). 
83-06. 17  Cust  BuL  932.  we  held  in  the 
described  situation  it  was  not  necessary 
for  the  FTZ  user  to  file  an  amended 
entry  for  the  manufactured  article, 
obtain  a  refund  of  duty  for  the  unused 
part  and  return  the  part  to  non- 
privileged  zone  status.  We  stated  that 
the  unused  part  would  be  regarded  as 
having  domestic  status  (Le..  status  in 
which  it  did  not  have  to  be  included  in 
the  dutiable  value  of  the  manufactured 
article  in  which  it  was  finally  used),  and 
that  a  separate  entry  could  be  filed  for 
the  part  used  in  its  place  with  the 
dutiable  status  of  that  part  being 
regarded  as  the  same  as  the  entered 
manufactured  article.  This  was  an 
accommodation  to  zone  users, 
particularly  those  with  automated 
accounting  systems  which  make 
amended  entries  and  associated 
reprogramming  difficult. 

The  legal  basis  for  the  ruling  was  that 
there  was  no  perceived  danger  to  the 
revenue  and  that  Customs  has  been 
generally  lenient  with  respect  to  non- 
adverse  bookkeeping  manipulations. 
However,  the  revenue  could  be  affected 
if  the  unused  part  is  never  used  as  part 
of  a  larger  article  manufactured  in  the 
zone.  In  that  situation,  the  usually  higher 
rate  of  duty  for  non-privileged  parts 
applicable  when  they  are  separately 
entered  could  be  avoided. 

Further,  the  language  of  the  relevent 
zone  statute  specifically  requires  that 
foreign  goods  are  to  be  treated  the  same 
as  goods  imported  directly  into  the 
customs  territory  of  the  United  States 
from  a  foreiyi  country  when  they  are 


entered  from  an  FTZ.  Therefore,  the 
statutory  language  would  appear  to 
prohibit  the  manipulation  allowed  under 
the  ruling.  There  are  no  statutory  basis 
for  suggesting  that  foreign  goods  in  a 
zone  are  entitled  to  more  generous 
treatment  than  goods  arriving  directly 
fit)m  a  foreign  country.  Congress  set  a 
definite  scheme  for  correcting  errors  on 
an  entry.  Under  19  U.S.C.  1503  a  means 
for  correcting  an  error  in  value  is 
provided.  Under  19  U.S.C.  1584  an 
importer  is  required  to  inform  the 
Customs  Service  about  incorrect  entry 
documents.  Finally,  other  methods  are 
provided,  where  applicable,  in  19  U.S.C. 
1501  and  1520(c)  for  correcting  errors  in 
the  liquidation  of  an  entry.  The  language 
of  the  Zones  Act  requires  that  those 
statutes  be  followed. 

The  ruling  states  that  the  statutory 
procedure  for  amending  an  entry  is  too 
cumbersome.  However,  the  procedure 
approved  by  the  ruling  involves 
changing  the  zone's  inventory  records  to 
account  for  the  presence  of  the  parts  in 
the  zone  that  should  have  been  removed 
and  then  later  withdrawing  those  parts 
under  a  second  entry  when  they  are 
actually  used.  That  procedure  is  not 
noticeably  less  cumbersome  than 
following  the  procedure  set  by  the 
statutes  for  correcting  an  entry. 

The  ruling  is  further  based  on  the 
assumption  that  the  only  incorrect 
record  is  that  of  the  first  withdrawal. 
However,  there  would  be  an 
unexplained  excess  if  the  parts  were  not 
included  in  the  withdrawn  article  or  if 
the  incoming  receipts  into  the  zone  were 
incorrect  The  offset  procedure  approved 
by  the  ruling  could  hide  these  facts. 
Accordingly.  Customs  now  proposes  to 
revoke  CSJ).  83-06.  supra. 

In  order  to  assist  us  in  our  final 
determination  on  the  issue.  Customs  is 
requesting  the  views  of  the  public  on  the 
proposed  revocation  of  the  procedures 
approved  by  the  ruling  under  review.  If, 
after  reviewing  comments  received  in 
response  to  the  notice.  Customs  decides 
to  adopt  the  proposed  change  in 
position,  an  effective  date  for  the  change 
must  be  determined.  To  assist  in 
determinig  that  date,  written  comments 
are  also  invited  regarding  an 
appropriate  effective  date  and  reasons 
for  such  date. 

Comments 

Before  making  any  determination  on 
this  matter.  Customs  will  consider  any 
written  comments  timely  submitted. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act  (5  U.S.C. 
552),  S  1-4.  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
S  103.11(b),  Customs  R^ulations  (19 


CFR  103.11(b)).  between  9:00  a.m.  and 
4:30  p.m.  on  regular  business  days,  at  the 
Regulations  and  Disclosure  Law  Branch, 
Room  2324,  U.S.  Customs  Service 
Headquarters,  1301  Constitution 
Avenue,  NW.,  Washington,  DC  20229. 

Drafting  Information 

The  principal  author  of  this  document 
was  James  C.  Hill,  Regulations  and 
Disclosure  Law  Branch.  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 
Michael  H.  Ijuie, 
Acting  Commissioner  of  Customs. 

Approved:  April  17,  igsa 
John  P.  Simpson. 

Acting  Assistant  Secretary  of  the  Treasury. 
April  17. 1989. 

[PR  Doc.  89-11737  Filed  5-1&-89;  8:45  am) 
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Internal  Revenue  Service 
26  CFR  Parti 
[PS-002-MI 
RIN  154S-AII92 

Researdi  and  Experimental 
Expendttures 

AQENCV:  Internal  Revenue  Service, 

Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  revises  and 
supersedes  the  amendments  to  the 
regulations  proposed  in  1983  under 
section  174  of  the  Internal  Revenue 
Code.  These  proposed  amendments 
primarily  relate  to  the  definition  of 
"research  and  experimental 
expenditures"  and  the  application  of 
section  174  to  computer  software 
development  costs.  The  proposed 
amendments  will  provide  taxpayers 
with  guidance  on  the  type  of 
expenditures  that  will  qualify  as 
"research  and  experimental 
expenditures"  for  purposes  of  section  41 
and  section  174.  of  the  Code. 

DATES:  These  amendments  are  proposed 
to  be  effective,  for  purposes  of  both 
section  41  and  section  174,  for  taxable 
years  beginning  after  the  date  the 
amendments  become  final  regulations 
by  publication  of  a  Treasury  decision  in 
the  Federal  Register.  Written  comments 
and  requests  for  a  public  hearing  must 
be  delivered  or  mailed  by  )uly  17, 1989. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Internal  Revenue 
Service.  Attn:  CC;CORP.T:R  (PS-002- 
89).  Room  4429,  Washington,  DC  20224. 
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FOR  FURTHER  INFORMATION  CONTACT 

David  S.  Hudson,  202-566-4821  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Submission  to  Small  Business 
Administration 

Pursuant  to  section  7805(f)  of  the 
Code,  the  rules  proposed  in  this 
document  will  be  submitted  to  the 
Administrator  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Background 

On  January  21, 1983,  the  Federal 
Register  published  (48  FR  2790) 
proposed  amendments  to  the  Income 
Tax  Regulations  (26  CFR  Part  1)  relating 
to  the  credit  for  increasing  research 
activities  and  the  treatment  of  "research 
and  experimental  expenditures"  under 
section  174  of  the  Internal  Revenue 
Code.  A  large  number  of  comments  were 
received  and  a  public  hearing  was  held 
on  April  14, 1983. 

This  document  proposes  a  more 
extensive  set  of  amendments  to  the 
regulations  under  section  174  than  those 
proposed  in  1983.  These  regulations  are 
proposed  to  clarify  the  definition  of 
"research  and  experimental 
expenditures"  under  section  174,  and  to 
provide  guidance  on  the  application  of 
section  174  to  the  costs  of  developing 
computer  software. 

Explanation  of  Provisions 

Section  1.174-2  of  the  regulations  as 
proposed  in  1983  included  extensive 
clarifications  of  the  regulations  under 
section  174,  including  a  clarification  of 
the  treatment  of  computer  software. 

Section  1.174-2(a)(3)  of  the  1983 
proposed  regulations  provided  that  the 
costs  of  developing  computer  software 
are  not  "research  or  experimental 
expenditures"  within  the  meaning  of 
sonfion  174  unless  the  computer 
st'ffware  is  new  or  signific.intly 
improved.  The  1983  proposed  regulations 
also  provided  that  such  term  does  not 
include  costs  paid  or  incurred  for  the 
development  of  software  the  operational 
feasibility  of  which  is  not  seriously  in 
doubt.  A  large  number  of  comments 
were  received  that  were  critical  of  the 
proposed  computer  software  provisions 
on  the  basis  that  the  proposed 
regulations  treated  computer  software 
differently  from  other  products.  On 
January  26, 1987,  the  Service  announced 
in  Notice  87-12  (1987-4  I.R.B.  14)  that 
final  regulations  under  section  174 
would  clarify  that  software  development 
costs  qualify  as  research  expenses 
under  the  same  standards  as  apply  to 
the  costs  of  developing  other  products  or 
processes.  The  regulations  proposed  by 


this  document  revise  and  supersede  the 
1983  proposed  amendments  to  the 
regulations. 

These  regulations  contain  a  number  of 
examples  clarifying  the  application  of 
section  174  to  software  development 
costs.  The  Service  currently  is  studying 
the  continuing  validity  of  Rev.  Proc.  6^ 
21  (1969-2  C.B.  303)  in  light  of  the 
enactment  of  section  263A  of  the  Code. 
Taxpayers  are  invited  to  comment  on 
the  proper  treatment  of  computer 
software  that  does  not  qualify  for 
section  174  treatment.  Any  change  in  the 
tax  treatment  of  computer  software  will 
be  prospective. 

Section  1.174-2(a)(l)(iv)  of  the  1983 
proposed  regulations  provided  in  part 
that  the  term  "research  or  experimental 
expenditures"  does  not  include  the 
routine  or  periodic  alteration  or 
improvement  of  existing  products, 
commercial  existing  products, 
commercial  production  lines,  or  other 
ongoing  operations.  A  number  of 
commentators  suggested  that  the 
proposed  regulations  could  be  read  to 
require  a  significant  improvement  for  an 
activity  to  qualify  under  section  174. 
They  suggested  that  such  a  reading 
would  be  overly  restrictive  because 
research  and  development  activities 
may  in  many  instances  be  part  of  an 
evolutionary  process  involving  a  series 
of  minor  improvements  that,  when  taken 
together  over  a  period  of  time,  lead  to  a 
significantly  improved  product.  The 
regulations  proposed  by  this  document 
do  not  include  the  reference  to  "routine" 
or  "periodic"  improvements.  However, 
expenditures  incurred  after  the  point 
that  a  product  or  property  (or 
component  of  the  product  or  property) 
meets  its  basic  design  specifications 
related  to  function  and  performance 
level  generally  will  qualify  as  research 
or  experimental  expenditures  only  if  the 
expenditures  relate  to  modifications  to 
the  basic  design  specifications  for  the 
purpose  of  curing  significant  defects  in 
design,  obtaining  significant  cost 
reductions  or  achieving  significantly 
enhanced  function  or  performance  level. 
The  regulations  proposed  by  this 
document  also  modify  the  proposed 
regulations  in  certain  other  aspects. 

Regulatory  Impact  Analysis 

These  proposed  rules  are  not  major 
rules  as  defined  in  Exe6utive  Order 
12291.  Therefore,  a  Regulatory  Impact 
Analysis  is  not  required. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  to  the  Internal  Revenue 


Service.  All  comments  will  be  available 
for  public  inspection  and  copying.  A 
public  hearing  will  be  held  upon  written 
request  to  the  Internal  Revenue  Service 
by  any  person  who  also  submits  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  David  R. 
Haglund  of  the  Office  of  Assistant  Chief 
Counsel  (Passthroughs  and  Special 
Industries).  However,  personnel  from 
other  offices  of  the  Internal  Revenue 
Service  and  the  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  1.61-1  through 
1.281-4 

Income  taxes.  Taxable  income. 
Deductions.  Exemptions. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CVR 
Chapter  I,  Pari  1  are  as  follows: 

PART  1— (AMENDED) 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part: 

Authority:  26  U.S.C.  7805.  *  *  ' 

Par.  2.  Section  1.174-2  is  amended  as 
follows: 

1.  Paragraph  (a)(1)  of  §  1.174-2  is 
revised  to  read  as  set  forth  below. 

2.  Paragraph  (a)(2)  is  redesignated  as 
paragraph  (a)(7). 

3.  Paragraph  (a)(3)  is  redesignated  as 
paragraph  (a)(8)  and  is  amended  by 
removing  "subparagraph  (2) '  and  adding 
in  its  place  "paragraph  (a)(7)". 

4.  New  paragraphs  (a)  (2),  (3).  (4j.  |5) 
and  (6)  are  added  to  read  as  set  forth 
below. 

§  1.174-2    Definition  of  research  and 
experimental  expenditures. 

(a)  In  general.  (1)  The  term  "research 
or  experimental  expenditures."  as  used 
in  section  174.  means  expenditures 
incurred  in  connection  with  the 
taxpayer's  trade  or  business  which 
represent  research  and  development 
costs  in  the  experimental  or  laboratory 
sense.  The  term  includes  generally  all 
such  experimental  or  laboratory  costs 
incident  to  the  development  or 
improvement  of  an  experimental  or  pilot 
model,  a  plant  process,  a  product,  a 
formula,  an  invention,  or  a  similar 
property.  It  includes  research  or 
experimentation  aimed  at  the  discovery 
of  new  knowledge  and  research  or 
experimentation  searching  for  new 
applications  of  either  research  or 
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experimentation  findings  or  other 
knowledge.  However,  not  all  of  the 
expenditures  incident  to  developing  or 
improving  a  product  or  property  will 
qualify  as  research  or  experimental 
expenditures  within  the  meaning  of 
section  174.  Expenditures  incurred  after 
the  point  that  the  product  or  property  (or 
component  of  the  product  or  property) 
meets  its  basic  design  specifications 
related  to  function  and  performance 
level  generally  will  not  qualify  as 
research  or  experimental  expenditures 
under  section  174  unless  the 
expenditures  relate  to  modifications  to 
the  basic  design  specifications  for  the 
purpose  of  curing  significant  defects  in 
design,  obtaining  significant  cost 
reductions  or  achieving  significantly 
enhanced  function  or  performance  level. 

(2)  The  following  examples  illustrate 
the  application  of  the  principles 
contained  in  paragraph  (a)(1)  of  this 
section. 

Example  (1).  Company  B.  a  manufacturing 
company,  decided  to  develop  and  market  a 
new  type  of  kitch«n  appliance.  Company  B 
iacurred  S500K  of  expenses  relating  to 
developing  the  basic  perfomiance  and 
functional  design  specUtcatiims  and 
constructing  a  prototype  of  the  appliance 
based  on  these  specifications.  After  B 
developed  the  product  to  the  point  vwfaere  it 
met  its  basic  design  specifications.  B  incurred 
$2S0x  of  additional  expenditures,  including 
expefxlitores  for  minor  modificabons  of  tlte 
product  to  facilitate  the  manufacturing 
process,  writing  and  printing  an  owner's 
manual,  designing  the  case  to  contain  the 
appliance,  and  performing  quality  control 
testing  and  market  research.  The  SSOOx  of 
expenses  incurred  to  develop  the  appliance 
to  meet  its  iMsic  design  specifications 
qualifies  as  research  and  experimental 
expenditures  within  the  meaning  of  section 
174.  The  S2S0X  expended  by  B  after  die 
proposed  product  achieved  its  basic  design 
specifications  does  not  qualify  as  research  or 
experimental  expenditures  within  the 
meaning  of  section  174. 

Example  (2).  Assume  the  same  facts  as  in 
example  (1)  except  that  after  the  appliance 
has  been  fully  developed  and  marketed.  B 
discovers  that  the  vibiration  level  of  the 
appliance  could  be  reduced  substantially  and 
its  useful  life  substantially  extended  by 
altering  the  basic  design  specifications.  The 
costs  incurred  by  B  to  alter  the  twsic  design 
specifications  to  reduce  the  vilirution  level 
and  extend  ihe'uHefui  life  of  the  appliance  are 
researrh  or  experimental  expenditures  within 
the  meaning  of  section  174  because  they 
relate  to  a  modification  of  the  basic  design 
specifications  of  a  component  of  a  product. 

(3)  The  term  "research  or 
experimental  expenditure"  does  not 
include  any  cost  incurred  in  connection 
with  the  following  activities  unless  the 
expenditures  relating  to  such  activities 
separately  qualify  under  section  174 — 

(i)  Efficiency  surveys  or  management 
studies: 


(ii)  Consumer  surveys,  market 
development,  or  market  testing 
(including  market  research,  advertising, 
or  promotions); 

(iii)  The  routine  or  ordinary  testing  or 
inspection  of  materials  or  products  for 
quality  control: 

(iv)  Activities  relating  to  management 
functions  or  techniques  developed 
primarily  for  internal  use  of  the 
taxpayer  in  its  trade  or  business  and  not 
generally  intended  for  sale  to  customers: 

(v)  Activities  not  directed  at  the 
functional  aspects  of  a  product  including 
expenses  relating  to  style,  taste, 
cosmetic,  or  seasonal  design  factors: 

(vi)  Acfu-ilies  relating  to  the 
implementation  of  commercial 
production: 

(vii)  The  construction  of  duplicate 
prototypes  used  for  market  testing 
purposes  or  held  for  sale; 

(viii)  The  adaptation  of  an  existing 
capability  to  a  particular  requirement  or 
customer's  need; 

(ix)  Routine  data  collections: 

(x)  The  acquisition  of  another  person's 
patent,  model,  or  production  process;  or 

(xi)  Literary,  historical,  or  similar 
projects.  However,  the  term  includes  the 
costs  of  obtaining  a  patent,  such  as 
attorneys'  fees  expended  in  making  and 
perfecting  a  patent  application.  See 
section  263A  and  the  regulations 
thereiuider  for  cost  capitalization  rules 
that  apply  to  expenditures  paid  or 
incurred  for  research  in  connection  with 
literary,  historical  or  similar  proiects 
involving  the  production  of  property, 
including  the  production  of  films,  sound 
recordings,  video  tapes,  books,  or 
similar  properties. 

(4)  The  following  examples  illustrate 
the  application  of  the  principles 
contained  in  paragraph  (aj(3)  of  this 
section. 

Example  (1).  M  Corporation,  a  textile 
manufacturer,  develops  a  new  synthetic  fiber 
for  use  in  a  variety  of  applications.  After 
extensive  testing  the  corporation  decides 
that  fabric  made  of  the  new  fiber  meets  its 
basic  design  specifications  and  is  ready  for 
pro(iuction.  After  initial  marketing  of  the 
fabric,  the  corporation  discovers  that  flaws 
exist  in  a  significant  percentage  of  the 
marketed  fabric.  The  corporation  determines 
that  the  flaws  can  be  eliminated  by  adjusting 
the  weaving  machines  so  as  to  slightly  loosen 
the  weave  of  the  fabric.  Section  1.174-2(a) 
(3)(vl)  provides  that  the  term  "research  and 
experimental  expenditures"  does  not  include 
activities  relating  to  the  implementation  of 
commercial  production  unless  such 
expenditures  separately  qualify  under  section 
174.  Since  the  expenses  of  modifying  the 
production  line  were  incurred  implementing 
commercial  production  specifications  and  did 
not  relate  to  modifications  of  the  basic  design 
specifications  of  the  fabric,  such  expenses  do 
not  constitute  section  174  expenses. 


Example  (2).  O  Corporation,  a 
manufacturer  of  perfume,  decides  to  create  a 
new  perfume  to  sell  to  teenage  girls.  In 
laboratory  tests.  O  Corporation  developed  a 
variety  of  scents,  evaluating  the  odor  of  each 
scent,  as  well  as  its  physical  properties,  such 
as  whether  it  causes  an  allergic  reaction. 
After  this  laboratory  testing  yielded  several 
satisfactory  alternatives  which  met  O 
Corporation's  basic  design  specifications,  the 
corporation  conducted  consumer  surveys  to 
determine  the  preferences  of  potential 
customers.  Based  on  information  from  this 
consumer  survey,  O  Corporation  selected  one 
scent  to  market  as  a  new  perfume.  Under 
S  1.174-2(a)(l).  the  term  "research  and 
experimental  expenditures"  means  "research 
and  development  costs  in  the  experimental 
and  laboratory  sense."  Paragraph  M)(3)fv)  of 
this  section  further  provides  that  the  term 
does  not  include  "activities  not  directed  at 
the  functional  aspects  of  a  product  including 
expenses  relating  to  style,  taste,  cosmetic,  or 
seasonal  design  factors."  Although  the 
expenditure  relates  to  a  consumer  taste,  the 
costs  of  developing  the  basic  scent  of  the 
perfume  will  separately  quahfy  under  section 
174  if  they  are  research  and  experimental 
expenditures  within  the  meaning  of  section 
174.  The  costs  of  developing  alternative 
perfumes  to  market  to  teenagers,  however,  do 
not  constitute  research  or  experinnenlal 
expenditures  under  section  174  because  the 
Hltcrnatives  do  not  alter  the  basic  design 
specifications  of  the  perfume.  However,  the 
costs  relating  to  the  functional  aspects  of 
perfume,  such  as  whether  it  causes  an 
allergic  reaction  on  certain  persons,  may 
qualify  as  section  174  expenses.  Finally,  the 
costs  of  conducting  surveys  to  determine 
customer  preferences  with  respect  to  the 
alternative  perfumes  do  not  constitute  section 
174  expenses  tiecause  of  the  exclusion  for 
consumer  surveys  or  market  testing  activities. 

Example  (3).  "The  facts  are  the  same  as  in 
example  (2).  except  that  after  the  perfume 
was  in  production.  O  Corporation  continued 
to  test  each  batch  of  perfume  to  determine 
whether  that  batch  is  allergenic.  The  cost  of 
performing  such  tests  relate  to  quality  control 
and  do  not  constitute  research  or 
experimental  expenditures  under  section  174. 

Example  (41.  P  Corporation,  manufacturer 
of  automobiles,  decides  to  redesign  the  body 
of  one  of  its  existing  models.  This  process 
typically  involves  a  series  of  steps.  Initially, 
the  corporation's  designers,  working  with 
certain  basic  design  specifications,  develop 
.several  alternative  styles.  From  these 
alleniative  designs,  the  corporation's 
management  will  select  one  design  which 
will  then  be  tested  by  the  corporation's 
engineers  for  a  variety  of  functional 
specifications,  including  its  aerodynamic 
efficiency  and  s.ifety.  Section  1.174-2(a)(3)(v) 
provides  that  section  174  does  not  include 
activities  relating  to  the  nonfunctional 
aspects  of  a  product.  Therefore,  the  costs  of 
developing  alternative  designs  for  P 
corporation's  new  model  do  not  constitute 
research  or  experimental  expenditures  under 
section  174.  However,  the  costs  relating  to  ttte 
aerodynamic  testing  and  safety  may 
constitute  research  or  experimental 
expenditures  under  section  174. 
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Example  (5).  In  1987,  S.  a  company  that 
publishes  general  reference  books  for  use  by 
the  general  public,  decides  to  publish 
textlxjoVs  for  use  in  high  schools  throughout 
the  country.  To  develop  each  textbook.  S 
incurs  eicpenses  to  develop  the  theme  and 
topic  of  the  textbook,  obtain  manuscripts 
from  authors,  edit  the  author's  submission 
and  obtain  illustrations  for  the  textbook. 
None  of  these  expenses  qi'alifies  as  research 
or  experimental  expenditures  under  section 
174  hy  virtue  of  the  exclusion  for  "literary, 
historical,  or  similar  projects."  and  because 
they  do  not  separately  qualify  as  research 
and  experimental  expenditures  within  the 
meaning  of  section  174. 

Eurnple  (6).  G  is  a  designer  and 
mnnufacturer  of  specialized  computer  chips 
that  will  perform  certain  functions  on  a 
customer-designed  hardware  system  in 
accordance  with  a  customer's  specifications. 
Each  chip  is  custom-designed,  through  a 
process  of  experimentation,  for  a  customer's 
specific  order  at  C's  risk.  Each  chip  has  a 
different  basic  design  specification.  The  costs 
of  designing  and  developing  each  chip  are 
research  and  experimental  expenditures 
within  lb.e  meaning  of  section  174.  even 
though  the  chips  are  intended  for  a  specific 
customer  because  each  chip  has  different 
basic  design  specifications. 

Example  (7).  R.  which  is  in  the  business  of 
making  cranes  to  be  used  for  building 
construction,  uses  the  same  type  of  parts  for 
eacn  crane  it  manufactures.  R  designs  and 
manufactures  each  crane  in  different 
configurations  depending  on  the  type  of 
building  being  constructed,  the  situation  of 
the  building  on  the  building  site,  and  the 
distances  between  the  site  and  the  nearest 
streets.  However,  thr  (Tanes  do  not  have 
different  basic  design  specifications.  The 
costs  of  designing  and  manufacturing  the 
cranes  are  not  rese.^.rr.'".  or  experimental 
e.xpcnditures  within  the  meaning  of  section 
174  because  they  are  costs  of  adapting  an 
existing  capability  to  f^  p^rticuliir 
requirement  or  custon.er's  need. 

Example  (Sj.  B.  a  small  manufacturer, 
develops  a  new  employee  training  program 
for  its  t»usiness  to  confirm  to  recent  changes 
in  management  stipiui'.  The  costs  of 
devplo^jiuji  the  employf,  training  program  do 
not  quality  as  re«*di-ch  '.  i  experimentation 
beciiu'i'-  of  (he  ex';lusiun  for  man.igement 
funi.ti'>ns  or  ti-chiitqiics. 

Exutnpic  (f^j.  C.  a  biotechnology  firm, 
devfioped  a  new  drug  that  substantially 
loweis  tilovd  p-essure.  Prior  lf>  marketing  the 
dri'g  C  'nrurs  costs  to  test  the  proiliict  and 
ohi  IIP  FDA  approval  of  the  drug  The  costs 
inrn'.ert  u\  C  to  develop,  lest,  and  receive 
g()'.  -rMnienl  approval  of  the  drug  an-  research 
anf!  'spcTini'Mitji  expenditures  wjihin  the 
mean'.ns  of  section  174. 

txamp'f  110).  D,  a  manufacturer  of  tires, 
devf  lops  a  new  tire  that  is  more  puncture- 
resist. int  than  any  tire  it  has  previously 
dtvfioped  and  marketed.  Prior  to  production 
of  the  new  tire.  D  constructs  a  number  of 
duplicate  prototypes  for  use  in  several 
different  safety  tests.  After  the  safety  tests 
are  ccmpleted.  D  constructs  additional 
duplicate  prototypes  to  offer  to  car  dealers 
fur  testing  by  their  customers.  D  subsequently 
sold  some  of  the  tires  that  were  used  for 


safety  or  market  testing.  The  costs  of 
manufacturing  the  duplicate  prototypes  that 
were  used  for  safety  testing  and  were  not 
held  for  sale  to  customers  qualify  for  section 
174  treatment.  The  costs  relating  to 
constructing  the  duplicate  prototypes  for 
market  testing  or  sale  to  customers,  however, 
do  not  qualify  under  section  174  because  of 
the  exclusion  foi  duplicate  prototypes  In 
addition,  none  of  the  costs  of  market  testing 
qualifies  under  section  174  because  ol 
exclusion  for  market  testing  activities. 

(5)  The  costs  of  developing  computer 
software  qualify  as  research  or 
experimental  expenditures  within  the 
meaning  of  section  174  under  the  same 
rules  that  apply  to  other  products  or 
propprties. 

(6)  The  fol'owing  examples  illustrate 
the  applies  (ion  of  the  principles 
contained  in  paragraph  (a)(5]  of  this 
section. 

Example  (1).  F,  a  company  in  the  business 
of  developing  software  for  sale  to  the  public, 
intends  to  develop  a  new  type  of  database 
management  system  for  microcomputers.  The 
new  program  will  be  different  from  any  other 
product  existing  in  the  market  and  will 
contain  new  features  and  capabilities  that 
previously  were  only  available  on  programs 
designed  for  mainframe  computers.  Due  to 
the  differences  between  types  of  computers,  F 
cannot  use  its  existing  technology  for 
mainframe  computers  to  produce  database 
systems  for  microco.mpuiers.  To  begm 
development  of  the  program,  F  develops  a 
detailed  program  design  of  the  new  program 
describing  its  functions  and  performance 
levels.  Upon  completion  of  the  program 
design.  F  begins  coding  and  testing  the 
program  as  it  is  developed.  After  F  had 
expended  SSOUk.  the  program  meets  the  basic 
desigr  specifications.  F  then  incurs  S250x  to 
prepare  the  program  for  market,  including 
debugging,  performing  minor  .modifications  to 
facilitate  the  manufacturing  of  the  program, 
producing  multiple  copies  of  the  software  to 
send  to  outside  consuhmg  firms  for  further 
testing,  and  writing  the  documentation  for 
users.  The  SSOOx  expended  to  develop  the 
program  to  meet  its  basic  de&ign 
specifications  qualifies  as  a  reseaich  or 
experimental  expenditure  within  the  meaning 
of  section  174.  The  $250x  expended  after  the 
proiiram  meets  its  basic  di-sign  specifications 
dcf-s  not  qualify  as  a  rej*arch  or 
expcrimcntril  expenditure. 

Lsainp'.e  (21  Ass'mie  the  sjme  facts  as  in 
exanif.le  (1).  excepi  that  two  years  after 
marl'ft'.ng  the  database  management  system, 
a  nii.i.bt-r  uf  B  b  customers  reported  ernirs 
that  caused  the  system  to  shut  down  afler 
extfiisivp  use.  D  recalled  eFi.h  system  from 
its  customers  and  replacerl  il  with  a  system 
that  the  customers  could  use  on  a  temporary 
ba.sis.  During  this  period,  B's  engineers 
conducted  research  to  discover  the  source  of 
the  error.  After  months  of  res^^arch.  B's 
engineers  discovered  a  defect  in  the  design  of 
the  sjstem  and  redesigned  the  system  to 
eliminate  the  problem.  The  expenses  incurred 
to  discover  and  correct  the  error  are  research 
and  experimental  expenditures  within  the 
meaning  of  section  174  because  they  relate  to 
modifications  to  the  basic  design 


specifications  foi  the  purposes  of  curing 
significant  delects  in  the  original  design  of 
the  product. 

Example  (31  D.  a  company  in  the  business 
of  developing  software  lor  sale  to  the  public, 
currently  markets  a  program  that  is  used  to 
analyze  information  derived  from  orbiting 
sati-ilites.  The  exisung  sof;ware  has  been 
designed  to  operate  on  a  specific  computer 
system  and  with  a  specific  operating  system. 
Recent  advances  in  satellite  tech.iology  have 
changed  the  a.Ticunt.  l>pe.  and  fo-mal  of  the 
data  that  is  transmitted  by  satellites  These 
advances  in  satellite  technoi<:gy  require  a 
change  in  the  desigr  of  the  piogram  to 
achieve  an  increase  in  pnjcesking  rate, 
improvements  in  deta  handhag  capat;iiitie*. 
and  a  change  in  fuiKtional  specifications  to 
analyze  the  new  data  trnniimilied  by 
satellites.  Since  the  chi<r.ge«  to  be  made  to 
the  existing  software  irvo'*e  mi.Jirications  to 
the  performance  levels  and  functions  ol  the 
software,  the  costs  incurred  in  connection 
with  the  development  of  the  modifications  to 
the  basic  design  specifications  of  the 
software  qualify  as  research  or  experimental 
expenditures  within  the  meaning  of  section 
174. 

Example  (41.  E,  a  company  m  the  business 
of  developing  software  for  sale  to  the  public, 
currently  markets  a  word  processing 
program.  The  program  entitled  "Writer  l.OT 
has  been  marketed  to  the  public  for  one  year. 
Based  on  comments  received  from  customers 
of  the  program  E  decided  to  make  changes  to 
the  program.  C^nerally.  these  improvements 
involve  adding  some  additional  commands  to 
the  program.  On  completion  of  the  cha.nges. 
all  new  copies  of  the  program  delivered  to 
customers  co.nlain  the  changes  and  are, 
entitled  "Writer  11."  I*rpvious  customers  of 
"Writer  1.0"  are  offered  the  opportunity  to 
obtain  copies  of  "Wnier  1 1"  for  a  nominal 
charge.  Since  the  changes  made  to  the 
existing  software  did  not  modify  the  basic 
design  specifications  relating  to  performance 
levels  and  functions  of  the  software,  the  costs 
incu.Ted  in  connec  tion  with  the  modifications 
to  the  program  do  not  qualify  as  research  or 
experimental  expenditures  within  the 
meaning  of  section  174. 

Ek'Tmpie  (5).  C.  a  developer  of  software. 
de\  oiups  and  sells  an  inventory  control 
software  system.  B,  a  cus'Oir.er  of  C.  oifcrs  to 
buy  CI  s  software  system  but  rcqiiires 
modification  of  the  sysT'^m  lo  meet  B's 
warehouse  and  distribiitiun  needs. 
Subsequently.  C  modifies,  the  inventory 
software  to  expand  the  number  of  d.^la  fields 
and  to  design  a  custom  d^^ia  input  scrern. 
These  changes  to  the  .wftware  r,\3  not  alter 
the  bnsic  design  specifittitinns  of  the 
software.  C's  exnenriilurHS  to  m'xfify  tbe 
software  sy.stem  do  not  qu.jlify  as  research  or 
experimental  experi^l'iuies  w  ithin  tlie 
meaning  of  section  17*  becau'f  they  relate  to 
the  adaptation  of  an  existing  product  to  a 
particular  customer  s  need. 

Example  (6).  G,  a  manqlactunng  company, 
develops  software  that  autot^afically 
prepares  financial  data  und  analysis  for 
inclusion  in  the  annual  repori  to 
shareholders.  The  costs  of  developing  the 
software  system  are  not  research  and 
experimental  expenditures  because  the 
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■oftware  relates  to  inlenuil  management 
functions  or  techniques,  and  because  they  do 
not  separately  qualify  as  research  and 
experimental  expenditures  within  the 
meaning  of  section  174. 

Example  (7).  K.  a  manufacturer  of  machine 
equipment,  intends  to  automate  its 
manufacturing  process  more  fully.  To  this 
end,  it  begins  development  of  an  automated 
sorting  system  that  will  sort  and  test  to 
determine  whether  components  to  be  used  in 
assembly  of  its  products  meet  specifications. 
As  part  of  the  development  of  the  new 
system,  software  is  developed  that  will 
operate  the  sorting  system.  The  software  is 
developed  by  employees  of  K,  written  using 
standard  computer  programming  language, 
and  is  not  available  for  sale  in  the  market. 
Although  the  software  relates  to  the 
ImpleTicnliition  of  commercial  production, 
the  development  of  the  software  separately 
quulines  under  section  174  because  it  relates 
to  the  development  of  a  new  plant  process. 

Example  (B).  C.  publishing  company, 
publishes  a  number  of  reference  books 
including  an  encyclopedia.  Due  to  the 
growing  number  of  home  computers.  C 
decided  that  additional  sales  could  be 
generated  for  the  encyclopedia  if  it  were 
published  in  electronic  format.  Therefore.  C 
had  the  text  of  the  encyclopedia  coded  onto 
data  disks  that  can  be  read  by  personal  home 
computers.  The  editorial  content  of  the 
encyclopedia  on  the  data  disks  is  the  same  as 
the  published  edition.  The  costs  of 
transferring  the  editorial  content  of  the 
encyclopedia  to  the  electronic  media  do  not 
qualify  as  research  or  experimental 
expenditures  within  the  meaning  of  section 
174  because  they  were  incurred  in  connection 
with  development  of  a  literary  product,  and 
because  they  do  not  separately  qualify  as 
research  and  experimental  expenditures 
within  the  meaning  of  section  174. 
•         *         «         «         * 

Lawrence  B.  Gibba, 

Commissioner  of  Internal  Revenue. 

|FR  Doc.  89-10888  Filed  5-16-89:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 

Montana  Permanent  Regulatory 
Program;  Reopening  and  Extension  of 
Public  Comment  Period  on  Proposed 
Amendment 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE). 
Interior. 

ACTtOM:  Proposed  rule:  reopening  and 
extension  of  comment  period. 

summary:  OSMRE  is  announcing  receipt 
of  additional  explanatory  information 
and  revisions  pertaining  to  a  previously 
proposed  amendment  to  the  Montana 
permanent  regulatory  program 


(hereinafter,  the  "Montana  program") 
under  the  Surface  Mining  Control  and 
Reclamatioin  Act  1977  (SMCRA).  The 
additional  explanatory  information  and 
revisions  pertain  to  definitions, 
application  requirements,  application 
review,  blasting,  hydrology, 
revegetation,  rills  and  gullies,  and 
remining.  The  amendment  is  intended  to 
revise  the  State  program  to  be 
consistent  with  the  corresponding 
Federal  standards,  incorporate  the 
additional  flexibility  afforded  by  the 
revised  Federal  regulations,  provide 
additional  safeguards,  clarify 
ambiguities,  improve  operational 
efficiency,  and  achieve  use  of  the  best 
technology  currently  available. 

This  notice  set  forth  the  times  and 
locations  that  the  Montana  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection  and 
the  reopened  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment. 

DATE:  Written  comments  must  be 
received  by  4:00  p.m.,  m.d.t.,  June  1, 1989. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr.  Jerry 
R.  Ennis  at  the  address  listed  below. 

Copies  of  the  Montana  program,  the 
proposed  amendment  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSMRE's  Casper  Field  Office. 
Mr.  Jerry  R.  Ennis,  Director,  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  100 
East  B  Street.  Room  2128,  Casper,  WY 
82601-1918,  Telephone:  (307)  265-5778. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record  Office,  Room  5131, 1100  L 
Street  NW.,  Washington,  DC  20240. 
Telephone:  (202)  343-5492 
Gary  Amestoy,  Administrator. 
Department  of  State  Lands. 
Reclamation  Division.  Capitol  Station, 
1625  Eleventh  Avenue.  Helena, 
Montana  59620.  Telephone:  (406)  444- 
2074 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jerry  R.  Ennis.  Director,  Casper  Field 
Office,  at  the  address  listed  in 
"ADDRESSES."  Telephone:  (307)  265- 
5776. 
SUPPtXMENTARY  INFORMATION: 

I.  Background  on  the  Montana  Program 

On  April  1, 1980,  the  Secretary  of  the 
Interior  conditionally  approved  the 


Montana  program.  General  background 
information  on  the  Montana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  conditions 
of  approval  of  the  Montana  program  can 
be  found  in  the  April  1, 1980,  Federal 
Register  (45  FR  21560).  Subsequent 
actions  concerning  Montana's  program 
and  program  amendments  can  be  found 
at  30  CFR  926.15  and  926.16. 

n.  Proposed  Amendment 

By  letter  dated  December  21, 1988 
(administrative  record  No.  MR-5-1), 
Montana  Submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Montana  submitted  the 
proposed  amendment  in  response  to  a 
July  2. 1985,  letter  that  OSMRE  sent  in 
accordance  with  30  CFR  732.17(c).  The 
regulations  that  Montana  proposes  to 
amend  are:  Definitions  and  strip  mine 
permit  application  requirements. 
Administrative  Rules  of  Montana  (ARM) 
26.4  sub-chapter  3;  mine  permit  and  test 
pit  prospecting  permit  procedures.  ARM 
26.4  suthchapter  4;  backfilling  and 
grading  requirements,  ARM  26.4  sub- 
chapter 5;  transportation  facilities, 
explosives,  and  hydrology.  ARM  26.4 
sub-chapter  6;  topsoiling,  revegetation, 
and  protection  of  wildlife  and  air 
resources,  ARM  28.4  sub-chapter  7; 
alluvial  valley  floors,  prime  farmlands, 
alternate  reclamation,  and  auger  mining 
ARM  26.4  sub-chapter  8;  underground 
coal  and  uranium  mining,  ARM  26.4  sub- 
chapter 9;  prospecting,  ARM  926.4  sub- 
chapter 10;  bonding,  insurance, 
reporting,  and  special  area,  ARM  26.4 
sub-chapter  11,  special  departmental 
procedures,  ARM  26.4  sub-chapter  12, 
and  miscellaneous  provisions,  ARM  26.4 
sub-chapter  13. 

OSMRE  published  a  notice  in  the 
January  9, 1989,  Federal  Register  (54  FR 
632)  announcing  receipt  of  the 
amendment  and  inviting  public  comment 
on  the  adequacy  of  the  proposed 
amendment  (administrative  record  No. 
MT-5-16).  The  public  comment  period 
ended  February  8, 1989. 

During  its  review  of  the  amendment. 
OSMRE  identified  some  concerns 
relating  to  application  requirements. 
ARM  26.4.303(4);  blasting  schedule, 
ARM  26.4.624(1);  certification  of 
impoundments,  ARM  926.4.639(19); 
removal  of  siltation  structures.  ARM 
26.4.639(22)(a)(i);  establishment  of 
vegetation,  ARM  26.4.711;  general 
revegetation  requirements,  ARM 
26.4.711;  eradication  of  rills  and<gullies, 
ARM  26.4.721;  revegetation  success 
standards,  ARM  26.4.725;  revegetation 
standards  for  trees,  shrubs  and  half- 
shrubs,  ARM  26.4.733;  remining-eligiblity 
for  abandoned  mine  land  status.  ARM 
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sub-chapter  8,  rule  VIII;  and  remining 
bonding,  ARM  sub-chapter  8,  rule  IX. 
OSMRE  notified  Montana  of  the 
concerns  by  letter  dated  March  20. 1989 
(administrative  record  No.  MT-5-15). 
Montana  responded  in  a  letter  dated 
April  27. 1989.  by  submitting  additional 
explanatory  information  and  revised 
rules  (administrative  record  No.  MT-5- 
19). 

III.  Public  Comment  Procedures 

OSMRE  is  reopening  the  comment 
period  on  the  proposed  Montana 
program  amendment  to  provide  the 
public  an  opportunity  to  reconsider  the 
adequacy  of  the  amendment  in  light  of 
the  additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h),  OSMRE  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Montana  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  be  considered  in  the  final 
rulemaking  or  included  in  the 
administrative  record. 

List  of  Subjects  in  30  CFR  Part  928 

Coal  mining,  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Date:  May  la  1989. 

Peter  A.  Rutledge. 

Acting  Assistant  Director,  Western  Field 

Operations. 

(FR  Doc.  89-11804  Filed  5-1&-69: 8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFR  Parti 

RIN  2900-AOSO 

Regional  Office  Committee  on  Waivers 
and  Compromises 

agency:  Department  of  Veterans 

Affairs. 

action:  Proposed  regulations. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  a 
current  regulation  which  establishes  the 
number  of  Committee  members  required 
to  render  a  decision  on  a  waiver  request 
or  compromise  offer.  The  proposed 


regulation  will  require  one,  two.  or  three 
member  panels  in  all  cases.  The  effect  of 
the  regulation  will  be  to  provide  the 
most  efficient  use  of  Committee 
members. 

DATES:  Comments  must  be  received  by 
June  16, 1989.  All  comments  will  be 
available  for  public  inspection  until  June 
26. 1989. 

ADDRESSES:  Interested  persons  are 
invited  to  send  written  comments  to: 
Secretary  of  Veterans  Affairs  {271A), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  Comments  will  be  available  for 
inspection  only  in  room  132  of  the  above 
address  between  the  hours  of  8'iX)  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays)  until  June  26, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Peter  Mulhem,  (202)  233-3405. 
SUPPLEMENTARY  INFORMATION:  38  CFR 

1.955  establishes  one  member,  three 
member,  and  five  member  panels  for  the 
Committes  on  Waivers  and 
Compromises.  Under  this  regulation  and 
current  VA  manuals,  a  one  member 
panel  is  used  to  consider  waiver 
requests  on  debts  of  $1,000  or  less,  a 
three  member  panel  is  required  for 
waiver  requests  on  debts  in  excess  of 
$1,000,  and  a  five  member  panel  is 
required  for  those  cases  where  a  three 
member  panel  cannot  reach  a 
unanimous  decision.  Three  member 
panels  are  currently  used  to  consider  all 
compromise  offers. 

Our  proposed  revision  would  require 
only  one,  two,  or  three  member  panels 
in  all  cases.  A  one  member  panel  would 
be  used  for  all  waiver  requests  or 
compromise  offers  on  debts  of  $20,000  or 
less,  exclusive  of  interest  and 
administrative  costs.  A  two  member 
panel  would  be  required  for  all  waiver 
requests  and  compromise  offers  on 
debts  within  the  Committee's 
jurisdiction  of  more  than  S20.000, 
exclusive  of  interest  and  administrative 
costs.  If  the  two  member  panel  cannot 
reach  a  unanimous  decision,  then  a  third 
member  will  be  added  to  the  panel  and 
the  majority  opinion  will  be  the  panel's 
decision.  This  panel  alignment  would 
also  hold  true  on  any  Notice  of 
Disagreement  filed  with  a  Committee 
decision  to  deny  waiver. 

We  believe  that  this  proposed 
revision  will  provide  the  most  efficient 
use  of  Committee  members.  Under 
current  procedures,  three  or  five 
Conmiittee  members  must  be  used  to 
consider  all  compromise  offers.  Since 
the  Committees  are  considering  an 
increasing  number  of  loan  guaranty 
debts  and  these  debts  average 
approximately  $15,000  per  debt,  more 


and  more  Committee  decisions  require 
at  least  three  member  panels. 

The  Secretary  hereby  certifies  that 
these  proposed  regulations  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601-61i  Pursuant  to  5 
U.S.C.  605(b),  these  proposed  regulations 
are,  therefore,  exempt  from  the  initial 
and  final  regulatory  fiexibility  analysis 
requirements  of  sections  603  and  604. 
The  reason  for  this  certification  is  that 
these  proposed  regulations  primarily 
affect  only  individuals  indebted  to  the 
U.S.  Government  as  a  result  of 
participation  in  programs  administered 
by  the  Department  of  Veterans  Affairs. 

These  proposed  regulations  have  also 
been  reviewed  under  Executive  Order 
12291,  Federal  Regulation,  and  have 
been  determined  to  be  nonmajor 
because  they  will  not  have  a  SlOO 
million  annual  effect  on  the  economy 
and  will  not  have  any  adverse  economic 
impact  on,  or  increase  costs  to. 
consumers,  individual  industries. 
Federal  State,  and  local  government 
agencies  or  geographic  regions. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number. 

List  of  Subjects  m  38  CFR  Part  1 

Claims,  Administrative  practice  and 
procedure.  Veterans. 

Approved:  April  27. 1989. 
Edward  |.  Derwinski 
Secretary  of  Veterans  Affairs. 

38  CFR  Part  1.  General,  is  proposed  to 
be  amended  as  follows: 

PART  1-[AMENDED1 

1.  In  S  1-955,  paragraphs  (b),  (b)(1).  (c) 
and  (d)  are  removed;  paragraphs  (b)(2), 
(b)(3).  and  (b)(4)  are  redesignated  as 
paragraphs  (b).  (c).  and  (d)  respectively 
and  paragraph  (e)  is  added  to  read  as 
follows: 

§1.955    Regional  Off  ice  Committees  on 
Waivers  and  Compromises. 


(e)  Committed  composition.  (1)  The 
Committee  shall  consist  of  a 
Chairperson  and  Alternate  Chairperson 
and  as  many  Committee  members  and 
alternate  members  as  the  Director  may 
appoint.  Members  and  alternates  shall 
be  selected  so  that  in  each  of  the  debt 
claim  areas  (i.e.,  compensation,  pension, 
education,  insurance,  loan  guaranty, 
etc.)  there  are  members  and  alternates 
with  special  competence  and  familiarity 
with  the  program  area. 

(2)  When  a  claim  is  properly  referred 
to  the  Committee  for  either  waiver 
consideration  or  the  consideration  of  a 
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compromise  offer,  the  Chairperson  shall 
designate  a  panel  from  the  available 
Committee  members  to  consider  the 
waiver  request  or  compromise  offer.  If 
the  debt  for  which  the  waiver  request  or 
compromise  offer  is  made  is  $20,000  or 
less  (exclusive  of  interest  and 
administrative  costs),  the  Chairperson 
will  assign  one  Committee  member  as 
the  panel.  This  one  Committee  member 
should  have  experience  in  the  program 
area  where  the  debt  it  located.  The 
single  panel  member's  decision  shall 
stand  as  the  decision  of  the  Committee. 
If  the  debt  for  which  the  waiver  request 
or  compromise  offer  is  made  is  more 
than  $20,000  (exclusive  of  interest  and 
administrative  costs],  the  Chairperson 
shall  assign  two  Committee  members. 
One  of  the  two  members  should  be 
knowledgeable  in  the  program  area 
where  the  debt  arose.  If  the  two  member 
panel  cannot  reach  a  unanimous 
decision,  the  Chairperson  shall  assign  a 
third  member  of  the  Committee  to  the 
panel,  or  assign  the  case  to  three  new 
members,  and  the  majority  vote  shall 
determine  the  Committee  decision. 

(3)  The  assignment  of  a  one  or  two 
member  panel  as  described  in  paragraph 
(e)(2)  of  this  section  is  applicable  if  the 
debtor  files  a  Notice  of  Disagreement 
with  a  Committee  decision  to  deny 
waiver.  That  is,  if  the  Notice  of 
Disagreement  is  Hied  with  a  decision  by 
a  one  member  panel  to  deny  waiver  of 
collection  of  a  debt  of  $20,000  or  less, 
then  the  Notice  of  Disagreement  should 
also  be  assigned  to  one  panel  member. 
Likewise,  a  Notice  of  Disagreement  filed 
with  a  decision  by  a  two  or  three 
member  panel  to  deny  waiver  of 
collection  of  a  debt  of  more  than  $20,000 
should  also  be  assigned  to  a  Committee 
panel  of  two  members  (three  if  these 
two  members  cannot  agree).  However,  a 
Chairperson  must  assign  the  Notice  of 
Disagreement  to  a  different  one.  two,  or 
three  member  panel  than  the  panel  that 
made  the  original  Committee  decision 
that  is  now  the  subject  of  the  Notice  of 
Disagreement. 

(Authority:  38  U.S.C.  210(c)(1)) 

I1.9M   [AiMnded] 

2.  In  I  l.g56(a)(1).  remove  the  words 
"Department  of  Veterans  Benefits" 
where  they  appear  and  add,  in  their 
place,  the  words,  "Veterans  Benefits 
Administration". 

In  §  1.956  (a)(2]  and  (a)(2)(iv)  remove 
the  words,  "Department  of  Medicine  and 
Surgery"  where  they  appear  and  add,  in 
their  place,  the  words  "Veterans  Health 
Services  and  Research  Administration". 
(FR  Doc.  89-11736  Filed  ^18-89:  8  45  Rm] 


38  CFR  Part  21 
RIN2M0:A063 

Veterans  Education;  Veteraha' 
Emptoyment,  Training  and  Counseling 
Amendmenta  of  19M 

AOCNCY:  Department  of  Veterans 

Affairs. 

ACnON:  Proposed  Regulations. 

summary:  The  Veterans'  Employment, 
Training  and  Counseling  Amendments 
of  1988  contain  several  provisions  which 
affect  the  Department  of  Veterans 
Affairs  (VA's)  relationships  with  the 
State  approving  agencies  (SAAs),  and 
other  provisions  which  affect  the 
administration  of  the  Veterans'  ]ob 
Training  Act  (VfTA).  This  proposal  will 
better  inform  the  public  how  VA  intends 
to  implement  these  provisions  of  law. 
dates:  VA  is  proposing  to  make  the 
amendments  dealing  with  the  duties  of 
the  contracting  officer  effective  the  date 
on  which  the  final  regulations  are 
approved.  VA  is  proposing  to  make  all 
the  other  amendments  to  SS  21.4150, 
21.4151,  21.4152,  21.4153,  21.4154  and 
21.7200,  like  the  provisions  of  law  they 
implement,  retroactively  effective  on 
May  20, 1988.  VA  is  proposing  to  make 
the  proposed  i  21.4155,  like  the 
provisions  of  law  it  implements, 
retroactively  effective  on  May  20, 1988. 
VA  is  proposing  to  make  the 
amendments  to  SS  21.4612.  21.4622. 
21.4630  and  21.4632,  like  the  provisions 
of  law  they  implement,  retroactively 
effective  on  July  19, 1988.  VA  is 
proposing  to  make  the  proposed 
SS  21.4623  and  21.4631  like  the 
provisions  of  law  they  implement, 
retroactively  effective  on  July  19, 1988. 
Comments  must  be  received  on  or 
before  June  16, 1989.  Comments  will  be 
available  for  public  inspection  until  June 
26, 1989. 

AOORCSSES:  Send  written  comments  to: 
Secretary  of  Veterans'  Affairs  (271A), 
Department  of  Veterans  Administration, 
810  Vermont  Avenue,  NW.,  Washington, 
DC  20420.  All  written  comments 
received  will  be  available  for  public 
inspection  only  in  the  Veterans  Services 
Unit,  room  132  of  the  above  address 
between  the  hours  of  8  a.m.  to  4:30  p.m., 
Monday  through  Friday  (except 
holidays)  until  June  26, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Susling,  Jr.,  Acting  Assistant 
Director  for  Education  Policy  and 
Program  Administration,  Vocational 
Rehabilitation  and  Education  Service, 
Veterans  Benefits  Administration,  (202) 
233-2092. 
SUPPtEMENTARY  INFORMATION:  The 

Veterans'  Employment,  Training  and 


Counseling  Amendments  of  1988  (Pub.  L 
100-323]  contain  several  provisions 
which  affect  VA's  relationships  with  the 
various  SAAs.  Previously,  the  law 
provided  that  no  department,  agency,  or 
officer  of  the  United  States  could 
exercise  any  supervision  or  control  over 
a  State  approving  agency.  This  provision 
was  the  foundation  of  VA's 
relationships  with  SAAs. 

Pub.  L  100-323  envisions  a 
substantially  new  relationship.  In 
particular,  the  law  requires  the 
Secretary  of  Veterans  Affairs  to 
conduct,  in  conjunction  with  SAAs,  an 
annual  evaluation  of  each  SAA  on  the 
basis  of  standards  developed  by  VA 
with  the  cooperation  of  the  SAAs  and  to 
give  each  SAA  an  opportunity  to 
comment  on  its  evaluation.  VA  must 
take  into  account  the  results  of  the 
annual  evaluation  of  the  SAA  when 
negotiating  the  terms  and  conditions  of 
a  contract  or  agreement  with  the  SAA. 
VA  may  now  supervise  functionally  the 
provision  of  course-approval  services  by 
the  SAAs.  VA  must  cooperate  with 
SAAs  in  developing  and  implementing, 
to  the  extent  practicable,  a  uniform 
national  curriculum  for  training  new 
SAA  employees  and  for  the  continuing 
training  of  SAA  employees,  and 
sponsor,  with  the  SAAs  the  provision  of 
this  training.  Finally,  VA  will  prescribe 
prototype  qualification  and  performance 
standards,  developed  in  conjunction 
with  SAAs,  for  use  by  the  SAAs  in  the 
development  of  individual  qualification 
and  performance  standards  for  SAA 
personnel  carrying  out  approval  duties. 

The  law  also  amends  the  management 
of  veterans'  cases  when  they  are 
training  under  the  VJTA;  provides  job 
readiness  skills  development  and 
counseling  services  for  veterans  who  are 
eligible  to  train  under  the  VJTA;  states 
additional  reasons  for  withdrawal  of 
approval  of  a  training  program  under 
that  Act;  and  extends  the  deadlines  for  a 
veteran's  initially  applying  for  a  job 
training  program  and  beginning  a  job 
training  program. 

At  this  time  the  VA  is  also  proposing 
amendments  to  SS  21.4153  and  21.4154 
which  deal  with  the  duties  of  the 
Contracting  Officer.  Although  these 
changes  are  not  required  by  law,  they 
deal  with  subject  matter  related  to  the 
subject  matter  of  the  Act.  VA  proposes 
to  make  these  amendments  effective  on 
the  date  the  final  regulations  are 
approved. 

VA  finds  that  good  cause  exists  for 
making  the  remaining  amendments  to 
SS  21.4153  and  21.4154  and  all  the 
amendments  to  SS  21.4150,  21.4151. 
21.4152  and  21.7200  as  well  as  the  entire 
S  21.4155.  like  the  sections  of  the  law 
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they  implement,  retroactively  effective 
on  May  20, 1988.  VA  finds  that  good 
cause  exists  for  making  the  amendments 
to  SS  21.4612,  21.4622.  21.4630  and 
21.4632  as  well  as  the  entire  SS  21.4623 
and  21.4631,  like  the  provisions  of  law 
they  implement,  retroactively  effective 
on  July  19. 198&  To  achieve  the 
maximum  benefit  of  this  legislation  for 
the  affected  individuals.  State  approving 
agencies  and  employers,  it  is  necessary 
to  implement  these  provisions  of  law  as 
soon  as  possible.  A  delayed  effective 
date  would  be  contrary  to  statutory 
design;  would  complicate  administration 
of  these  provisions  of  law;  and  might 
result  in  denial  of  services  to  a  veteran 
who  is  otherwise  entitled  to  them. 

VA  has  determined  that  these 
amended  regulations  do  not  contain  a 
major  rule  as  that  term  is  defined  by 
E.0. 12291.  enUtled  Federal  Regulation. 
The  regulations  will  not  have  a  $100 
million  annual  effect  on  the  economy, 
and  will  not  cause  a  major  increase  in 
costs  or  prices  for  anyone.  They  will 
have  no  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  proposed 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Pursuant  to  5  U.S.C.  605(b),  the  amended 
regulations,  therefore,  are  exempt  from 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  §S  603  and 
604. 

This  certification  can  be  made 
because  SS  21.4150,  21.4151.  21.4152. 
21.4153,  21.4154  and  21.7200  affect  only 
State  approving  agencies,  and  so  would 
have  no  economic  impact  on  small 
entities,  i.e.,  small  businesses,  small 
private  and  nonprofit  organizations  and 
small  governmental  jurisdictions. 

On  the  other  hand,  the  proposed 
amendment  to  S  21.4622(a)(3)  would 
require  each  employer  to  certify  that  the 
participating  veteran  will  be  provided 
with  the  full  opportunity  to  participate 
in  a  personal  interview  with  his  or  her 
case  manager  during  the  normal  work 
day.  This  would  have  an  economic 
effect  on  small  entities.  Since  average 
starting  wage  paid  to  veterans  training 
under  VJTA  is  less  than  $10  per  hour, 
and  an  interview  would  last,  at  most  a 
few  hours,  VA  does  not  believe  that  the 
economic  impact  would  be  significant. 
Furthermore,  since  the  amended 
regulation  is  based  upon  the  law,  any 


economic  impact  would  be  caused  by 
the  underlying  law. 

In  addition,  some  economic  impact 
could  potentially  result  from  S  21.4623. 
As  proposed,  that  regulation  permits  VA 
to  disapprove  paj^nents  on  behalf  of 
new  participants  in  a  job  training 
program  if  the  percentage  of  veterans 
who  sucessfully  complete  the  program  is 
disproportionately  low  due  to 
deficiencies  in  the  quality  of  the 
program.  There  is  no  evidence,  however, 
indicating  that  repeated  unsuccessful 
completion  of  training  programs  is  a 
widespread  problem.  Furthermore,  in 
order  to  give  employers  ample 
opportunity  to  demonstrate  that  a 
training  program  does  not  have  a 
disproportionately  low  completion  rate, 
the  proposed  regulation  would  generally 
allow  the  employer  the  opportunity  to 
train  at  least  five  veterans  in  the 
program  before  VA  will  examine  the 
completion  rale.  Many  programs  have 
not  yet  had  five  trainees.  Therefore,  VA 
does  not  think  that  the  proposed 
regulation  will  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  these  regulations  are  64.111, 
64.117.  64.120, 64.121  and  64.124. 

list  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements,  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  April  24. 1989. 
Edward  J.  Derwinski, 
Secretary  of  Veterans  Affairs. 

38  CFR  Part  21,  Vocational 
Rehabilitation  and  Education,  is 
amended  as  follows: 

1.  In  S  21.4150,  paragraph  (c)  is  revised 
to  read  as  follows: 

§21.4150    Designation. 


(c)  The  provisions  of  38  U.S.C. 
Chapter  36  and  the  sections  in  this  part 
which  refer  to  the  State  approving 
agency  will,  with  respect  to  a  State,  be 
deemed  to  refer  to  VA  when  that 
State— 

(1)  Does  not  have  and  fails  or  declines 
to  create  or  designate  a  State  approving 
agency,  or 

(2)  Fails  to  enter  into  an  agreement  as 
provided  in  S  21.4153  of  this  part. 

(Authority:  38  U.S.C.  1771(b)(1)) 

«  •  *  *  * 

2.  In  S  21.4151,  paragraph  (b)  is 
revised  to  read  as  follows: 


921.4151    Coofwratioa 

(b)  State  approving  agency 
responsibilities.  State  approving 
agencies  are  responsible  for — 

(1)  Inspecting  and  supervising  schools 
within  the  borders  of  their  respective 
States. 

(2)  Determining  those  courses  which 
may  be  approved  for  the  enrollment  of 
veterans  and  eligible  persons, 

(3)  Ascertaining  whether  a  school  at 
all  times  complies  with  its  established 
standards  relating  to  the  course  or 
courses  which  have  been  approved,  and 

(4)  Under  an  agreement  with  VA 
rendering  services  and  obtaining 
information  necessary  for  the 
Secretary's  approval  or  disapproval 
under  Chapters  30  through  36,  Title  3a 
United  States  Code  and  Chapters  106 
and  107,  Title  10,  United  States  Code,  of 
courses  of  education  offered  by  any 
agency  or  instrumentahty  of  the  Federdl 
Government  within  the  borders  of  their 
respective  States. 

(Authority:  38  U.S.C.  1772. 1773. 1774:  Pub.  L 
100-323) 

3.  In  S  21.4152,  paragraph  (a)  and  the 
introductory  text  of  paragraph  (b)  are 
revised  to  read  as  follows: 

§21.4152    Control  l>y  agencies  Of  the 
Untted  States. 

(a)  Control  of  educational  institutions 
and  State  agencies  generally  prohibited. 
Except  as  provided  in  S  21.4155  of  this 
part,  no  department,  agency,  or  officci  of 
the  United  States  will  exercise  any 
8uper\  ision  or  control  over  any  State 
approving  agency  or  State  educationid 
agency,  or  any  educational  institution. 

(Authority:  38  U.S.C.  1782;  Pub.  L  100-3C.^) 

(b)  Authority  retained  by  VA.  The 
provisions  of  paragraph  (a)  of  this 
section  do  not  restrict  authority 
conferred  on  VA: 

•         «         *         «         * 

4.  In  §  21.4153,  paragraph  (c)(2)(iii)  is 
removed,  paragraphs  (c)(2)(i)  and 
(c)(2)(ii)  are  redesignated  as  parjigrapiis 
(c)(2)(ii)  and  (c)(2)(iii)  respectively: 
paragraphs  (a)(1),  (c)(4)(ii),  and  (t\  are 
revised  and  new  paragraph  (c)(2)(i)  is 
added,  so  the  revised  and  added  text 
reads  as  follows: 

§  21.4153    Reimbursement  of  expenses. 

(a)  *  •  * 

(1)  Scope  of  contracts,  (i)  If  a  Stale  or 
local  agency  requests  payment  for 
service  contemplated  by  law,  and 
submits  information  prescribed  in 
paragraph  (e)  of  this  section.  VA  will 
negotiate  a  contract  or  agreement  wiih 
the  State  or  local  agency  to  pay  (subject 
to  available  funds  and  acceptable 
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annual  evaluations)  reasonable  and 
necessary  expenses  incurred  by  the 
State  or  local  agency  in — 

(A)  Determining  the  qualification  of 
educational  institutions  and  training 
establishments  to  furnish  programs  of 
education  to  veterans  and  eligible 
persons, 

(B)  Supervising  educational 
institutions  and  training  establishments, 
and 

(C)  Furnishing  any  other  services  VA 
may  request  in  connection  with  the  law 
governing  VA  education  benefits. 

(ii]  VA  will  take  into  account  the 
results  of  annual  evaluations  carried  out 
under  {  21.4155  of  this  part  when 
negotiating  the  terms  and  conditions  of 
the  contract  or  agreement. 

(Authority:  38  U.S.C.  1774. 1774A{«):  Pub.  L 
100-323) 

«  *  •  •  • 

(c)  *  •  • 
(2)  •  •  • 

(i)  Reimbursement  will  be  made  under 
the  terms  of  the  contract  for  travel  of 
personnel  engaged  in  activities  in 
connection  with  the  inspection,  approval 
or  supervision  of  educational 
institutions,  including — 

(A)  Travel  of  personnel  attending 
training  sessions  sponsored  by  VA  and 
the  State  approving  agencies. 

(B)  Expenses  of  attending  out-of-State 
meetings  cmd  conferences  only  if  the 
Director,  Vocational  Rehabilitation  and 
Education  Service  authorizes  the  travel. 
(Authority:  38  UAC  1774:  Pub.  L  100-323) 

•  •  •  •  * 

(4)  *   •   • 

(ii)  The  Contracting  Officer  has 
approved  the  subcontract  in  advance. 

(Authority:  38  U.S.C  1774:  Pub.  L  94^502. 
Pub.  L  96-902) 

(f)  Contract  compliance. 
Reimbursement  under  each  contract  or 
agreement  is  conditioned  upon 
compliance  with  the  standards  and 
provisions  of  the  contract  and  the  law.  If 
the  Director  of  the  VA  field  facihty  of 
jurisdiction  determines  that  the  State 
has  failed  to  comply  with  the  standards 
or  provisions  of  the  law  or  with  the 
terms  of  the  reimbursement  contract  he 
or  she  will  withhold  reimbursement  for 
claimed  expenses  under  the  contract.  If 
the  State  disagrees,  the  matter  will  be 
referred  to  the  Contracting  Officer  for 
review.  See  48  CFR  801.602. 

(Authority:  38  U.S.C.  1774) 

•  •  •  •  • 

5.  in  i  21.4154,  paragraphs  (a)  and  (b) 
(2)  and  (3)  are  revised  to  read  as 
follows: 


§21.4154    Report  Of  activtties. 

(a)  State  approving  agencies  must 
report  their  activities.  Each  State 
approving  agency  entering  into  a 
contract  or  agreement  under  S  21.4153  of 
this  part  must  submit  a  report  of  its 
activities  to  VA.  The  report  may  be 
submitted  monthly  or  quarterly  by  the 
State  approving  agency  as  provided  in 
the  contract  or  agreement. 

(.\uthority:  38  U.S.C.  1774;  Pub.  L  100-323) 

(b)  *   *   * 

(2)  Shall  detail  the  activities  of  the 
State  approving  agencies  under  the 
agreement  or  contract  during  the 
preceding  month  or  quarter,  as 
appropriate; 

(3)  May  include,  at  the  option  of  the 
State  approving  agency,  a  cumulative 
report  of  its  activities  from  the  begirming 
of  the  fiscal  year  to  date. 

(Authority:  38  U.S.C.  1774;  Pub.  L  100-323) 

*         •         *         •         * 

6.  Section  21.4155  is  added  to  read  as 
follows: 

S  21.4155    Evaluations  of  State  approving 
agency  peifommice. 

(a)  Annual  evaluations  required.  (1) 
VA  shall  conduct  in  conjunction  with 
State  approving  agencies  an  armual 
evaluation  of  each  State  approving 
agency.  The  evaluation  shall  be  based 
on  standards  developed  by  VA  with 
State  approving  agencies.  VA  shall 
provide  each  State  approving  agency  an 
opportunity  to  comment  upon  the  . 
evaluation. 

(2)  VA  shall  take  into  account  the 
result  of  the  annual  evaluation  of  a  State 
approving  agency  when  negotiating  the 
terms  and  conditions  of  a  contract  or 
agreement  as  provided  in  f  21.4153(a)  of 
this  part. 

(Authority:  38  U.S.C.  1774A(a):  Pub.  L 100- 
323) 

(b)  Functional  supervision  of  State 
approving  agencies  required.  VA  shall 
exercise  functional  supervision  over  the 
provision  of  course-approval  services  by 
State  approving  agencies  under  this 
section. 

(1)  Functional  supervision  includes, 
but  is  not  limited  to — 

(i)  Providing  technical  assistance  to 
State  approving  agency  personnel  with 
respect  to  carrying  out  their  course- 
approval  duties; 

(ii)  Checking  for  compliance  with  VA 
regulations  regarding  the  provision  of 
services  under  SS  21.4150  through 
21.4154  of  this  part;  and 

(iii)  Bringing  matters  which  require 
corrective  action  to  the  attention  of 
State  approving  agency  personnel  who 
have  au^ority  over  policy,  procedures, 
and  staff. 


(2)  Functional  supervision  does  not 
include — 

(i)  Hiring,  firing,  disciplining  or  issuing 
directives  to  an  employee  of  a  State 
approving  agency;  and 

(ii)  Making  regulations,  changing 
procedure  or  establishing  internal 
policies  for  a  State  approving  agency. 

(Authority:  38  U.S.C  1774A;  Pub  L  100-323) 

(c)  Development  of  a  training 
curriculum.  (1)  VA  shall  cooperate  with 
State  approving  agencies  in  developing 
and  implementing  a  uniform  national 
curriculum,  to  the  extent  practicable, 
for— 

(i)  Training  new  employees  of  State 
approving  agencies,  and 

(ii)  Continuing  the  training  of  the 
employees  of  the  State  approving 
agencies. 

(2)  VA  with  the  State  approving 
agencies  shall  sponsor  the  training  and 
continuation  of  training  provided  by  this 
paragraph. 

(Authority:  38  U.S.C  1774A:  Pub.  L.  100-^23) 

(d)  Development,  adoption  and 
application  of  qualification  and 
performance  standards  for  employees  of 
State  approving  agencies.  (1)  VA  shall— 

(i)  Develop  with  the  State  approving 
agencies  prototype  qualification  and 
performance  standards; 

(ii)  Prescribe  those  standards  for  State 
approving  agency  use  in  the 
development  of  qualification  and 
performance  standards  for  State 
approving  agency  personnel  carrying  out 
approval  responsibilities  under  a 
contract  or  agreement  as  provided  in 
§  21.4153(a}  of  this  part;  and 

(iii)  Review  the  prototype 
qualification  and  performance  standards 
with  the  State  approving  agencies  no 
less  tiequently  than  once  every  five 
years. 

(2)  In  developing  and  applying 
standards  described  in  paragraph  (d)(1) 
of  this  section,  a  State  approving  agency 
may  take  into  consideration  the  State's 
merit  system  requirements  and  other 
local  requirements  and  conditions. 
However,  no  State  approving  agency 
may  develop,  adopt  or  apply 
qualification  or  performance  standards 
that  do  not  meet  the  requirements  of 
subdivision  (3)  of  this  paragraph. 

(3)  The  qualification  and  performance 
standards  adc^ted  by  the  State 
approving  agency  shall  describe  a  level 
of  qualification  and  performance  which 
shall  equal  or  exceed  the  level  of 
qualification  and  performance  described 
in  the  prototype  qualification  and 
performance  standards  developed  by 
VA  with  the  State  approving  agencies. 
The  State  approving  agency  may  amend 
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or  modify  its  adopted  qualification  and 
performance  standards  annually  as 
circumstances  may  require. 

(4)  VA  shall  provide  assistance  in 
developing  these  standards  to  a  State 
approving  agency  that  requests  it. 

(5)  After  November  19, 1989,  each 
State  approving  agency  carrying  out  a 
contract  or  agreement  with  VA  under 
S  21.4153(a)  shall— 

(i)  Apply  qualification  and 
performance  standards  based  on  the 
standards  developed  imder  this 
paragraph,  and 

(ii)  Make  available  to  any  person, 
upon  request,  the  criteria  used  to  carry 
out  its  functions  under  a  contract  or 
agreement  entered  into  under 
§21.4153(a]  of  this  part. 

(6)  A  State  approving  agency  may  not 
appiy  these  standards  to  any  person 
employed  by  the  State  approving  agency 
on  May  20, 1988,  as  long  as  that  person 
remains  in  the  position  in  which  the 
person  was  employed  on  that  date. 

(Authority:  38  U.S.C.  1774A<b):  Pub  L 100- 
323) 

7.  In  S  21.4612,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

§21.4612    AppNeations  and  certification*. 

***** 

(c)  *  *  * 

(2)  A  certificate  expires  90  days  from 
the  date  on  which  it  is  furnished  to  the 
veteran. 

(i)  VA  may  renew  a  certificate  or 
grant  a  further  certificate  for  a  veteran 
who  has  voluntarily  terminated  a  job 
training  progrr.m  or  who  has  been 
involuntarily  terminated  from  a  job 
training  program  only  when — 

(A)  The  provisions  of  paragraph  (b)  of 
this  section  are  met,  and 

(B)  The  Department  of  Labor  has 
assigned  a  case  manager  for  the  veteran. 

(ii)  VA  may  renew  a  certificate  or 
grant  a  further  certificate  for  any  other 
veteran  when  the  provisions  of 
paragraph  (b)  of  this  section  are  met. 

(iii)  A  renewed  certificate  or  further 
certificate  expires  90  days  from  the  date 
on  which  it  is  furnished  to  the  veteran. 

(.\uthorily:  Pub.  L.  98-77.  sec.  5.  Pub.  L  98- 
543.  sec.  212.  Pub.  L  100-023,  sec.  11) 

8.  In  9  21.4622,  paragraphs  (a)(3) 
introductory  text  and  (a)(3)  (xv)  and 
(xvi)  are  revised,  and  paragraphs  (a)(3) 
(xvii)  and  (xviii)  are  added,  so  the 
revised  and  added  text  reads  as  follows: 

§  2 1 .4622    Employer  applications  for 
approval. 

(a)  *  *  * 

(3)  In  applying  for  approval  of  a  job 
training  program  in  the  form  prescribed 


by  the  Secretary  of  Veterans  Affairs,  the 
employer  will  certify — 

(xv)  That  the  employer,  before  the 
veteran's  entry  into  training  will — 

(A)  Furnish  the  veteran  with  a  copy  of 
the  certification  described  in  this 
paragraph,  and 

(B)  Obtain  and  retain  the  veteran's 
signed  acknowledgment  of  having 
received  the  certification; 

(xvi)  That  the  employer  is  in 
compliance  with  the  following  laws  and 
all  Federal  Regulations  adopted 
pursuant  to  those  laws: 

(A)  Title  VI  of  the  Civil  Rights  Act  of 
1964, 

(B)  Title  IX  of  the  Education 
Amendments  of  1972, 

(C)  Section  504  of  the  Rehabilitation 
Act  of  1973,  and 

(D)  The  Age  Discrimination  Act  of 
1975; 

(xvii)  That  the  employer  will  provide 
each  participating  veteran  for  whom  a 
case  manager  has  been  assigned  by  the 
Department  of  Labor  with  the  full 
opportunity  to  participate  in  a  personal 
inter\iew  with  the  veteran's  case 
manager  during  the  veteran's  normal 
work  day;  and 

(xviii)  The  information  the  employer  is 
required  to  certify  under  Part  44  of  this 
chapter  concerning  nonprocurement 
debarment  and  suspension. 

(Authority:  Pub.  L.  98-77,  sees.  6  and  7,  Pub. 
L  100-323,  sec.  11;  20  U.S.C.  1681:  29  U.S.C. 
794;  42  U.S.C.  2000d-l:  42  U.S.C.  6102) 

9.  Section  21.4623  is  added  to  read  as 
follows: 

§  21.4623    Disapproval  of  new  program 
entries. 

(a)  Payments  on  behalf  of  new/ 
participants  may  be  disapproved.  The 
Director  of  a  VA  field  facihty,  or  the 
Director,  Vocational  Rehabilitation  and 
Education  Ser\ice,  as  appropriate,  may 
disapprove  entry  into  an  employer's  job 
training  program  under  the  Veterans' 
Job  Training  Act,  by  veterans  who  had 
not  begun  the  job  training  program  on 
the  date  of  notice  to  the  employer  of 
such  disapproval  when  the  Director 
finds  that  the  rate  of  veterans' 
successful  completion  of  the  job  training 
program  is  disproportionately  low  as  a 
result  of  deficiencies  in  the  quality  of  the 
job  training  program. 

(Authority:  Pub.  L  98-77.  sec.  11.  Pub.  L  100- 
323.  sec.  il{b)) 

(b)  Deficiencies  in  the  job  training 
program.  (1)  In  determining  whether  any 
completion  rate  is  disproportionately 
low  because  of  deficiencies  in  the 
quality  of  a  job  training  program  VA 
will  take  into  account  appropriate  data 
including — 


(i)  Quarterly  data  provided  by  the 
Secretary  of  Labor  with  respect  to — 

(A)  The  number  of  veterans  who^ 

(1)  Receive  counseling  in  cormection 
with  training  under  the  Veterans'  job 
Training  Act,  and 

(2)  Participate  in  job  training  under 
the  Veterans'  )ob  Training  Act, 

(B)  The  reasons  for  veterans'  failure  to 
complete  job  training  under  the 
Veterans'  Job  Training  Act;  and 

(C)  Data  compiled  through  the 
particular  employer's  compliance 
survey. 

(Authority:  Pub.  L  98-77,  sec.  11(b).  Pub.  L 
100-323.  sec.  11) 

(c)  Successful  completion  rate  for  job 
training  programs.  VA  will  determine 
whether  the  successful  completion  rate 
for  a  job  training  program  is 
disproportionately  low  as  follows. 

(1)  VA  will  determine  the  number  of 
veterans  who  have  either  completed  the 
job  training  program  or  terminated  that 
program  either  voluntarily  or 
involuntarily.  If  this  number  is  four  or 
less,  VA  will  consider  that  the 
completion  rate  of  the  job  training 
program  is  not  disproportionately  low 
unless  there  is  strong  evidence  to  the 
Contrary. 

(2)  If  the  number  determined  in 
paragraph  (c)(1)  of  this  section  is  five  or 
more  or  if  the  number  is  less  than  five 
and  there  is  strong  evidence  that  there 
are  deficiencies  in  the  quality  of  the 
program,  VA  will — 

(i)  Calculate  a  percentage  by  dividing 
the  number  of  veterans  who  have 
completed  the  job  training  program  by 
the  number  of  veterans  who  have  either 
completed  that  program  or  terminated 
that  program, 

(ii)  Calculate  a  second  percentage  by 
dividing  the  number  of  veterans  who 
have  ever  completed  any  job  training 
program  approved  for  veterans'  training 
under  the  Veterans'  Job  Training  Act  by 
the  number  of  veterans  who  have  either 
completed  one  of  these  job  training 
programs  or  terminated  one  of  these  job 
training  programs,  and 

(iii)  Compare  the  two  percentages.  If 
the  percentage  determined  in  paragraph 
(c)(2)(i)  of  this  section  is  less  than  one- 
half  the  percentage  determined  in 
paragraph  (c)(2)(ii)  of  this  section,  the 
successful  completion  rate  of  the  job 
training  program  is  low,  and  shall  be 
considered  with  the  data  described  in 
paragraph  (b)  of  this  section  in 
determining  whether  it  is 
disproportionately  low. 

(Authority:  Pub.  L.  98-77.  sec.  11(b).  Pub.  l> 
100-323.  sec.  11) 

(d)  Notification.  If  after  considering 
the  data  described  in  paragraphs  (b)  and 
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(c)  of  this  section  the  Director  of  the  VA 
field  activity,  or  the  Director.  Vocational 
Rehabilitation  and  Education  Service,  as 
appropriate,  determines  that  new  entries 
in  a  program  of  )ob  training  under  the 
Veterans'  Job  Training  Act  should  be 
disapproved,  as  provided  in  paragraph 
(a]  of  this  section,  he  or  she  shall  notify 
the  employer  of  the  disapproval.  The 
notice  shall  be  by  certified  or  registered 
letter,  return  receipt  requested,  and  shall 
include — 

(1)  A  statement  of  the  reasons  for 
VA's  action,  and — 

(2)  Notice  of  the  employer's  right  to 
appeal  to  the  Board  of  Veterans 
Appeals,  and  the  right  to  a  hearing. 

(Authoriiy:  Pub.  L  98-77.  sec  11.  Pub.  L  1(»- 
323.  lec  llib)) 

(e)  Period  of  Disapproval  (1)  A 
disapproval  as  described  in  paragraph 
(a)  of  this  section  shall  remain  in  effect 
until  the  Director  of  the  VA  field  facility 
of  Jurisdiction  or  the  Director. 
Vocational  Rehabilitation  and 
Education  Service,  as  appropriate 
determines  that  the  employer  has  taken 
adequate  remedial  action. 

(2)  Payments  will  be  made  on  behalf 
of  new  participants  only  for  training 
which  occurs  after  the  date  on  which  the 
Director  determines  that  remedial  action 
has  been  taken. 

(Authority:  Pub.  L  96-77.  tec  11.  Pub.  L  lOO- 
323.  sec.  11) 

{21.4C30    (AiMndad) 

10.  In  S  21.4630.  paragraph  (c)  is 
removed. 

11.  Section  21.4631  is  added  to  read  as 
follows; 

821j4631    Job  r«adlnM«  skMIs 
Qvwiopnivfii  sno  Gounsvimo. 

(a)  Employment  counseling  services. 
At  the  request  of  a  veteran  who  is 
eligible  to  participate  in  a  job  training 
program,  the  VA  will  provide  the 
veteran  with  employment  counseling 
services  to  assist  him  or  her  in  selecting 
a  suitable  job  training  program. 

(Authority:  Pub.  L  98-77.  Pub.  L.  100-323,  «ec. 
14{al) 

(b)  fob  readiness  skills  development 
and  counseling — (1)  Purpose.  The 
program  of  job  readiness  skills 
development  and  counseling  services  is 
designed  to  assist  veterans  in  need  of 
such  assistance  in  finding,  applying  for, 
and  successfully  participating  in  a 
suitable  job  training  program  under  the 
Veterans'  Job  Training  Act. 

(2)  Eligibility.  A  veteran  with  a  valid 
certificate  furnished  piquant  to 
S  21.4612(c)  of  this  part  may  participate 
in  a  program  of  job  readiness  skills 
development  and  counseling  services 
if— 


(i)  Staff  in  the  Department  of  Labor  or 
the  Department  of  Veterans  Affairs 
paragraph  (b)(7)  of  this  section  find  that 
the  veteran  needs  such  assistance,  and 

(ii)  Funds  are  available  to  provide  the 
veteran  with  a  program  of  job  readiness 
skills  development  and  coimseling 
services  through  contracts  with 
appropriate  service  providers  if  the 
services  needed  cannot  be  furnished  by 
VA  or  Department  of  Labor  staff. 

(3)  Scope  of  services,  (i)  Job  readiness 
skills  development  includes  finding 
training  and  employment  opportmiities, 
completing  job  applications,  functioning 
in  an  interview  and  other  services  and 
other  assistance. 

(ii)  Counseling  services  include 
counseling  services  to  assist  in  selecting 
suitable  training  opportunities  and  using 
appropriate  methods  of  seeking, 
applying  for  and  maintaining 
employment. 

(4)  Providing  services,  (i)  VA  and 
Department  of  Labor  staff  will  provide 
job  readiness  skills  development  and 
counseling  services  to  the  veteran  if 
such  regular  staff  services  are  sufficient 
for  the  veteran  to  participate 
successfully  in  a  job  training  program 
under  the  Veterans'  Job  Training  Act. 

(ii)  If  VA  determines  that  the  regular 
services  of  VA  and  Department  of  Labor 
staff  are  not  sufficient  for  the  veteran  to 
participate  successfully  in  a  job  training 
program  under  the  Veterans'  Job 
Training  Act,  the  veteran  may  be  placed 
in  a  program  with  service  providers 
under  contract  to  VA.  This 
determination  will  be  based  upon  a 
written  certification  by  VA  and 
Department  of  Labor  staff  of  the  need 
for  assistance  through  a  service  provider 
under  contract  to  VA. 

(5)  Facilities  with  which  contracts 
may  be  negotiated.  VA  will  enter  into 
contracts  only  with  established 
agencies,  organizations,  individuals  and 
programs  which  have  a  demonstrated 
capacity  to  provide  these  services; 

(6)  Approval  of  programs.  VA  will 
approve  programs  of  job  readiness  skills 
development  and  counseling  in  the  same 
manner  as  under  99  21.290.  21.292  and 
21.294  of  this  part. 

(7)  Staff.  For  the  purposes  of  making 
the  determinations  required  by 
paragraph  (b)(2)  of  this  section; 
providing  job  readiness  skills 
development  and  counseling  services 
and  making  the  written  certification  of 
the  need  for  assistance  from  a  service 
provider  required  by  paragraph  (b)(4)  of 
this  section;  the  staff  of  VA  and  the 
Department  of  Labor  is  limited  to — 

(i)  Counseling  psychologists  and 
vocational  rehabiUtation  specialists  in 
the  vocational  Rehabilitation  and 


Counseling  Division  of  VA  field 
facilities,  or 

(ii)  Local  Veterans'  Employment 
Representatives  and  Disabled  Veterans' 
Outreach  Prpgram  Specialists  in  the 
State  Employment  agencies. 

(Authority:  Pub.  L  98-77,  Pub.  L  100-323.  sec. 
14) 

In  9  21.4632,  the  heading,  introductory 
text,  and  paragraph  (e)(2)(i)  and  (ii)  are 
revised  to  read  as  follows: 

921.4632    Payment  restrictions. 

VA  shall  not  make  payments  to  an 
employer  if  the  job  training  program  has 
not  been  approved  as  required  by 
S  21.4622(b)  of  this  part,  or  the  veteran 
does  not  meet  the  eligibility 
requirements  found  in  9  21.4610  of  this 
part,  or  the  provisions  of  S  21.4623  of 
this  part  prohibit  payments  to  an 
employer  on  behalf  of  a  veteran,  or  the 
payment  would  be  for  training 
subsequent  to  withdrawal  of  program 
approval  under  9  21.4624  of  this  part,  or 
approval  of  a  veteran's  entrance  into 
training  must  be  withheld  or  denied  due 
to  a  lack  of  funds.  Pa>'ments  made  to 
employers  on  behalf  of  veterans  in 
training  shall  be  made  in  accordance 
with  the  provisions  of  this  section. 
***** 

(e)  •  '  * 
(2)  *  *  • 

(ij  On  behalf  of  any  veteran  who 
initially  applies  for  a  job  training 
program  after  September  30. 1989; 

(Authority:  Pub.  L.  98-543,  sec.  212;  Pub.  L. 
99-108;  Pub.  L.  9»-23a  sec.  201(e):  Pub.  L.  100- 
77,  sec.  901(b);  Pub.  L 100-227,  Sec  2011;  Pub. 
L  100  323,  sec  17) 

(ii)  For  any  job  training  program 
which  begins  after  March  31, 1990; 

(Authority:  Pub.  L  98-M3,  sec  212;  Pub.  L 
g&-108:  Pub.  L  99-238,  sec.  210(e);  Pub.  L 100- 
77,  sec.  901(b);  Pub.  L  100  323,  sec.  17) 

13.  In  9  21.7200,  paragraphs  (d)  and  (e) 
are  revised  and  paragraph  (f)  is  added, 
so  the  revised  and  added  text  reads  as 
follows; 

9  21.7200    State  approving  agencies. 


(d)  Section  21.4153 — ^Reimbursement 
of  expenses. 

(e)  Section  21.4154— Report  of 
activities,  and 

(f)  Section  21.4155 — Evaluation  of 
State  approving  agency  performance. 

(Authority:  38  U.S.C  1434, 177a  1771, 1772, 

1773, 1774, 1774A;  Pub.  L  98-525,  Pub.  L  100- 

323) 
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POSTAL  SERVICE 
39  CFR  Part  265 

Amendment  of  Release  of  Information 
Regulations— Predisclosure 
Notification  Procedures 

agency:  Postal  S^ervice. 
action:  Proposed  rule. 

SUMMARY:  The  Postal  Service  proposes 
to  amend  its  Freedom  of  Information 
Act  regulations  to  include  procedures 
for  the  predisclosure  notification  of 
submitters  of  confidential  business 
information.  The  procedures  are 
designed  to  afford  the  submitter  of 
confidential  commercial  information  an 
opportunity  to  object  to  disclosure  of  the 
information.  The  proposed  rules  closely 
follow  the  guidelines  of  Executive  Order 
12600,  52  FR  23781  (1987). 
DATE:  Comments  must  be  received  on  or 
before  June  16, 1989. 
ADDRESS:  Written  comments  should  be 
addressed  to  USPS  Records  Office,  U.S. 
Postal  Service,  475  L'Enfant  Plaza,  SW.. 
Washington.  DC  20260-5010.  Copies  of 
all  written  comments  will  be  available 
for  public  inspection  and  photocopying 
between  9  a.m.  and  4  p.m.  in  room  10670 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  D.  Hawley,  Assistant  General 
Counsel,  (202)  268-2971. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  would  add  a  new  section 
to  the  Postal  Service's  regulations  that 
implement  the  Freedom  of  Information 
Act  (FOIA).  5  U.S.C.  552.  in  order  to 
prescribe  the  procedures  to  be  followed 
in  notifying  submitters  of  busmess 
information  that  such  information  has 
been  requested  under  the  FOIA.  It  has 
been  Postal  Service  policy  to  provide  the 
business  submitter  with  advance  notice 
and  an  opportunity  to  comment  when 
the  submitter's  commercially  sensitive 
information  is  subject  to  an  FOIA 
request.  These  regulations  will  formalize 
that  policy.  Although  Executive  Order 
12600  does  not  apply  to  the  Postal 
Service  (see  39  U.S.C.  410),  the  proposal 
closely  follows  the  notification 
procedures  specified  in  the  Executive 
Order  for  the  sake  of  uniformity  with  the 
procedures  being  followed  by  other 
federal  agencies.  In  addition,  the  rule  is 
based  substantially  upon  the 
Department  of  Justice's  procedures  set 
out  at  28  CFR  16.7. 

list  of  Subjects  in  39  CFR  Part  265 

Release  of  information.  Postal  service. 

For  the  reasons  set  out  in  this  notice, 
the  Postal  Service  proposes  to  amend 
Part  265  of  39  CFR  as  follows; 


PART  26S— RELEASE  OF 
INFORMATION 

1.  The  authority  citation  for  Part  265 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  401;  5  U.S.C.  552. 

§§  265.9  tlirougti  265.11    [Redesignated 
from  §§  265.8  through  265.10  Respecthrely] 

2.  Existing  99  265.8  through  265.10  are 
retained  and  re-numbered  as  9  9  265.9 
through  265.11,  and  a  new  9  265.8  is 
added  to  read  as  follows: 

§  265.8   Business  inf onnation;  Procedures 
for  Predisclosure  Notification  to 
SutMnitters. 

(a)  In  general.  This  section  provides  a 
procedure  by  which  persons  submitting 
business  information  to  the  Postal 
Service  can  request  that  the  information 
not  be  disclosed  pursuant  to  a  request 
under  the  Freedom  of  Information  Act 
This  section  does  not  affect  the  Postal 
Service's  right,  authority,  or  obligation 
to  disclose  information  in  any  other 
context,  nor  is  it  intended  to  create  any 
right  or  benefit  substantive  or 
procedural,  enforceable  at  law  by  a 
party  against  the  Postal  Service,  its 
officers,  or  any  person.  For  purposes  of 
this  section,  the  following  definitions 
apply: 

(1)  "Business  information"  means 
commercial  or  financial  information 
provided  directly  or  indirectly  to  the 
Postal  Service  by  a  submitter  that 
arguably  is  protected  from  disclosure 
under  Exemption  4  of  the  Freedom  of 
Information  Act  5  U.S.C.  552(b)(4),  as 
restated  in  9  265.6(b](2]  of  this  part. 

(2)  "Submitter"  means  any  person  or 
entity  who  provides  business 
information,  directly  or  indirectly,  to  the 
Postal  Service.  The  term  includes,  but  is 
not  limited  to,  corporations,  state 
governments,  and  foreign  govermnents. 

(b)  Notice  to  submitters.  (1)  The 
custodian  shall,  to  the  extent  permitted 
by  law,  provide  a  submitter  with  prompt 
written  notice  of  a  Freedom  of 
Information  Act  request  for  the 
submitter's  business  information 
whenever  required  under  paragraph  (c) 
of  this  section,  except  as  provided  in 
paragraph  (d)  of  this  section,  in  order  to 
afford  the  submitter  an  opportunity  to 
object  to  disclosure  pursuant  to 
paragraph  (f)  of  this  section.  Such 
written  notice  shall  either  describe  the 
exact  nature  of  the  business  information 
requested  or  provide  copies  of  the 
records  or  portions  of  records  containing 
the  business  information.  Whenever  a 
disclosure  determination  requires 
notification  of  a  voluminous  number  of 
submitters,  such  notification  may  be 
accomplished  by  posting  or  publishing 
the  notice  in  a  place  reasonably 
calculated  to  accomplish  notification.  In 


tht  case  of  an  administrative  appeal,  the 
General  Counsel  shall  be  responsible  for 
providing  such  notification  as  may  be 
appropriate  under  this  section. 
(2)  When  notice  is  given  to  a 
submitter  under  paragraph  (b)(1)  of  this 
section,  the  requester  also  shall  be 
notified  that  notice  and  an  opportunity 
to  object  are  being  provided  to  the 
submitter  pursuant  to  this  section. 

(c)  When  notice  is  required.  Notice 
shall  be  giyen  to  a  submitter  whenever 

(1)  The  submitter  has  in  good  faith 
designated  the  information  as 
information  deemed  protected  from 
disclosure  under  Exemption  4.  in 
accordance  with  the  procedure 
described  in  paragraph  (e)  of  this 
section;  or 

(2)  In  the  opinion  of  the  custodian,  or 
the  General  Counsel  in  the  case  of  an 
administrative  appeal,  it  is  likely  that 
disclosure  of  the  information  would 
result  in  competitive  harm  to  the 
submitter. 

(d)  Exceptions  to  notice  requirements. 
The  notice  requirements  of  paragraph 
(b)  of  this  section  shall  not  apply  if: 

(1)  The  Postal  Service  determines 
without  reference  to  the  submitter  that 
the  information  will  not  be  disclosed; 

(2)  The  information  lawfully  has  been 
published  or  has  been  officially  made 
available  to  the  public 

(3)  Disclosure  of  the  information  is 
required  by  law  (other  than  the  Freedom 
of  Information  Act  5  U.S.C.  552); 

(4)  Disclosure  of  the  particular  kind  of 
information  is  required  by  a  Postal 
Service  regulation,  except  that  in  such 
case,  the  notice  described  in  paragraph 
(b)  of  this  section  shall  be  provided  to 
the  submitter  if  the  submitter  had 
provided  written  justification  for 
protection  of  the  information  under 
Exemption  4  at  the  time  of  submission  or 
a  reasonable  time  thereafter  or 

(5)  The  submitter's  designation  in 
accordance  with  paragraph  (e)  of  this 
section  appears  obviously  frivolous, 
except  that  in  such  case,  the  submitter 
shall  be  provided  with  written  notice  of 
any  final  administrative  decision  to 
disclose  the  designated  business 
information  within  a  reasonable  number 
of  days  prior  to  a  specified  disclosure 
date. 

(e)  Procedure  for  designating  business 
information  at  the  time  of  its 
submission.  (1)  Submitters  of  business 
information  shall  use  good-failh  efforts 
to  designate,  by  appropriate  markings, 
either  at  the  time  of  submission  or  at  a 
reasonable  time  thereafter,  those 
portions  of  their  submissions  which  they 
deem  to  be  protected  from  disclosure 
under  Exemption  4.  Each  record,  or 
portion  thereof,  to  be  so  designated. 
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•hall  be  clearly  marked  with  a  suitable 
legend  such  as  "Privileged  Business 
Information — Do  Not  Release".  When 
the  designated  records  contain  some 
information  for  which  an  exemption  is 
not  claimed,  the  submitter  shall  clearly 
indicate  the  portions  for  which 
protection  is  sought. 

(2)  At  the  time  a  designation  is  made 
pursuant  to  this  paragraph,  the 
submitter  shall  furnish  the  Postal 
Service  with  the  name,  title,  address  and 
telephone  number  of  the  person  or 
persons  to  be  contacted  for  the  purpose 
of  the  notification  described  in 
paragraph  (b)  of  this  section. 

(3)  A  designation  made  pursuant  to 
this  paragraph  shall  be  deemed  to  have 
expired  ten  years  after  the  date  the 
records  were  submitted  unless  the 
submitter  requests,  and  provides 
reasonable  justiHcation  for,  a 
designation  period  of  greater  duration. 

(4)  The  Postal  Service  will  not 
determine  the  validity  of  any  request  for 
confidential  treatment  until  a  request  for 
disclosure  of  the  information  is  received. 

(f)  Opportunity  to  object  to  disclosure. 
Throu^  the  notice  described  in 
paragraph  (b)  of  this  section,  the 
submitter  shall  be  afforded  a  reasonable 
period  of  time  within  which  to  provide 
the  Postal  Service  with  a  detailed 
written  statement  of  any  objection  to 
disclosure.  Such  statement  shall  specify 
all  grounds  for  withholding  any  of  the 
information  under  any  exemption  of  the 
Freedom  of  Information  Act  and,  in  the 
case  of  Exemption  4,  shall  demonstrate 
why  the  information  is  contended  to  be 
a  trade  secret  or  commercial  or  financial 
information  that  is  privileged  or 
confidential.  Whenever  possible,  the 
submitter's  claim  of  confidentiality 
should  be  supported  by  a  statement  or 
certification  by  an  officer  or  authorized 
representative  of  the  submitter  that  the 
information  in  question  is  in  fact 
confidential,  has  not  been  disclosed  to 
the  public  by  the  submitter  and  is  not 
routinely  available  to  the  public  from 
other  sources.  Information  provided  by  a 
submitter  pursuant  to  this  paragraph 
may  itself  be  subject  to  disclosure  under 
the  FOIA. 

(g)  Determination  that  confidential 
treatment  is  warranted.  If  the  custodian 
determines  that  confidential  treatment  is 
warranted  for  any  part  of  the  requested 
records,  he  shall  inform  the  requester  in 
writing  in  accordance  with  the 
procedures  set  out  in  (  265.7(d)  of  this 
part,  and  shall  advise  the  requester  of 
the  right  to  appeal.  A  copy  of  the  letter 
of  denial  shall  also  be  provided  to  the 
submitter  of  the  records  in  any  case  in 
which  the  submitter  had  been  notified  of 
the  request  pursuant  to  paragraph  (c)  of 
this  section. 


(h)  Notice  of  intent  to  disclose.  The 
custodian,  in  the  case  of  an  initial 
request,  or  the  General  Counsel,  in  the 
case  of  an  appeal,  shall  consider 
carefully  a  submitter's  objections  and 
specific  grounds  for  nondisclosure  prior 
to  determining  whether  to  disclose 
business  information.  In  the  event  of  a 
decision  to  disclose  business 
information  over  the  objection  of  the 
submitter,  the  submitter  shall  be 
furnished  a  written  notice  which  shall 
include: 

(1)  A  description  of  the  business 
information  to  be  disclosed; 

(2)  A  statement  of  reaons  for  which 
the  submitter's  disclosure  objections 
were  not  sustained;  and 

(3)  The  specific  date  upon  which 
disclosure  will  occur.  Such  notice  of 
intent  to  disclose  shall  be  forwarded  to 
the  submitter  a  reasonable  number  of 
days  prior  to  the  specified  disclosure 
date  and  the  requester  shall  be  notified 
likewise. 

(i)  Notice  of  FOIA  lawsuit.  Whenever 
a  requester  brings  suit  seeking  to  compel 
disclosure  of  business  information,  the 
General  Counsel  shall  promptly  notify 
the  submitter. 
Fred  Egglestoo, 

Assistant  Gnneral  Counsel  Legislative 
Division. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(OPP-300198;  FRL-3S69-4) 

Deinked  Paper  Rben  Tolerance 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
deinked  paper  fiber  be  exempted  from 
the  requirement  of  a  tolerance  when 
used  as  an  inert  ingredient  (carrier)  in 
pesticide  formulations  applied  to 
growing  crops  only.  This  proposed 
regulation  was  requested  by  jellinek. 
Schwartz,  Connolly,  and  Freshman,  Inc. 
DATE:  Written  comments,  identified  by 
the  document  control  number  (OPP- 
300198).  must  be  received  on  or  before 
June  16, 1989. 

ADDRESS:  By  mail,  submit  comments  to: 
Program  Management  and  Support 
Division  (H-7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 


In  person,  deliver  comments  to: 
Registration  Support  Branch, 
Registration  Division  (H-7505C), 
Environmental  Protection  Agency, 
Rm.  726,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available  for 
public  inspection  in  Rm  246  at  the 
address  given  above  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kerry  B.  Leifer,  Registration  Support 
Branch,  Environmental  Protection 
Agency,  401  M  Street  SW..  Washington. 
DC  20460. 

Office  location  and  telephone  number: 
Registration  Support  Branch,  Rm.  726, 
CM  #2, 1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202.  (703)  557-5180. 

SUPPLEMENTARY  INFORMATION:  At  the 
request  of  Jellinek,  Schwartz,  Connolly, 
and  Freshman,  Inc.,  the  Administrator 
proposes  to  amend  40  CFR  180.1001(d) 
by  establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  deinked 
paper  when  used  as  a  carrier  in 
pesticide  formulations  applied  to 
growing  crops  only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as 
defined  in  40  CFR  162.3(c),  and  include, 
but  are  not  limited  to,  the  following 
types  of  ingredients  (except  when  they 
have  a  pesticidal  efficacy  of  their  own); 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids:  carriers  such  as  clay  and 
diatomaceous  earth:  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting  and  spreading  agents;  and 
propellants  in  aerosol  dispensers  and 
emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

Preambles  to  proposed  rulemaking 
documents  of  this  nature  include  the 
common  or  chemical  name  of  the 
substance  under  consideration,  the 
name  and  address  of  the  firm  making 
the  request  for  the  exemption,  and 


toxicological  and  other  scientiffc  bases 
used  in  arriving  at  a  conclusion  of  safety 
in  support  of  the  exemption. 

Name  of  inert  ingredient  Deinked 
paper  fiber. 

Name  and  address  of  requester. 
Jellinek,  Schwartz,  Connolly,  and 
Freshman.  Inc..  1350  New  York  Ave.. 
NW.,  Suite  400.  Washington.  DC  20005. 

Bases  for  approval  of  deinked  paper 
fiber.  1.  Paper  fiber  produced  by  the 
kraft  (sulfate)  or  sulfite-pulping  process 
is  cleared  under  40  CFR  18ai001(d)  for 
use  as  a  carrier  in  pesticide  formulation 
applied  to  growing  crops  only. 

2.  Several  similar  cellulosic  materials 
are  cleared  under  40  CFR  18ai001(c)  for 
use  as  carriers  in  pesticide  formulations 
applied  to  growing  crops  or  to  raw 
agricultural  commodities  after  harvest 
These  include  alpha-cellulose,  oat  hulls, 
shells  (almond,  cocoa,  coconut,  and 
walnut),  wood  flour,  etc. 

3.  Pulp  is  cleared  under  21  CFR 
186.1673  as  an  indirect  food  substance 
affirmed  as  generally  recognized  as  safe 
(GRAS). 

4.  Pulp  from  reclaimed  paper  is 
cleared  under  21  CFR  17&260  as  a 
component  of  articles  used  in  producing, 
processing,  preparing,  treating, 
packaging,  transporting,  or  holding  food 
subject  to  provisions  that  exclude 
products  which  bear  or  contain 
poisonous  or  deleterious  substances 
retained  in  the  recovered  pulp  and  that 
migrates  to  food,  except  as  provided  in 
regulations  promulgated  under  sections 
406  and  409  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  348  and 
348). 

5.  Analytical  data  furnished  by  the 
requester  indicate  that  heavy  metal 
contamination  is  at  levels  within  those 
allowed  by  EPA  for  agricultural  soils. 
Polychlorinated  biphenyl  (PCB) 
contamination  is  at  levels  below  those 
allowed  by  FDA  for  recycled  paper 
when  used  to  in  food  packaging  and  at 
levels  below  those  allowed  by  EPA  for 
fertilizers  applied  to  agricultural  crops. 
Priority  pollutants  were  not  detected  in 
the  samples  analyzed.  It  is  therefore 
expected  that  the  contaminants  in 
deinked  paper  fiber  will  not  pose  a  risk 
to  human  health  or  the  environment 

EPA  has  initiated  new  review 
procedures  for  tolerance  exemptions  for 
inert  ingredients.  Under  these 
procedures  the  Agency  conducts  a 
review  of  the  data  base  supporting  any 
prior  clearances,  the  data  available  in 
the  scientific  literature,  and  any  other 
relevant  data.  Based  on  a  review  of  such 
data,  the  Agency  has  determined  that  no 
additional  test  data  will  be  required  to 
support  these  regulations. 

Based  on  the  above  information  and 
review  of  its  use,  it  has  been  found  that 


when  used  in  accordance  with  good 
agricultural  practices  this  ingredient  is 
useful  and  does  not  pose  a  hazard  to 
humans  or  the  environment  In 
conclusion,  the  Agency  has  determined 
that  the  proposed  amendment  to  40  CFR 
Part  180  «vill  protect  the  public  health.  It 
is  therefore  proposed  that  the  regulation 
be  established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended,  that  contains 
this  inert  ingredient  may  request  within 
30  days  after  publication  of  this 
document  in  the  Federal  Register  that 
this  rulemaking  proposal  be  referred  to 
an  Advisory  Committee  in  accordance 
with  section  408(e)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  both  the 
subject  and  the  petition  and  document 
control  number  (OPP-300198).  All 
written  comments  filed  in  response  to 
this  proposal  will  be  available  for 
inspection  in  the  Registration  Support 
and  Emergency  Response  Brandi  at  the 
address  given  above  from  8  ajn.  to  4 
p.m..  Monday  throu^  Friday,  excluding 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354. 94  Stat  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

list  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests. 

Dated:  May  3. 1989. 
Anne  E.  Lindsay, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  Part  180 
be  amended  as  follows: 

PART  180-(  AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 


2.  Section  180.1001(d)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

9180.1001    Exemptions  from  ttie 
requirement  of  a  tolerance. 

***** 

(d)  •  *  * 


Inert  inQredKiiHs 


Limrt* 


Ums 


Paper  fiber,  deinksd  or  recy- 
ded  conforming  to  21  CFR 
109.30(8X9)  and  21  CFR 
176.260. 


Carrier. 
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40  CFR  Part  790 
[OPT5-420S2G;  FRL-3572-3] 


TestbiQ  Consent 
Rules 


AQreeinents  and  Test 


aoency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  amend 
its  procedural  rule  governing 
manufacttirers  and  processors  of 
chemical  substances  and  mixtures 
(chemicals)  performing  testing  pursuant 
to  section  4  of  the  Toxic  Substances 
Control  Act  (TSCA).  The  amendment 
proposes  to  treat  manufacturers  of  small 
quantities  of  chemicals  subject  to 
section  4  test  rules  like  processors  are 
treated  under  the  current  rule.  It  would 
eliminate  the  requirement  that  certain 
manufacturers  Hie  letters  of  intent  to 
test  and  exemption  applications  unless 
no  other  manufacturer  of  the  chemical 
subject  to  a  section  4  test  rule  submits  a 
letter  of  intent  to  test.  In  addition,  this 
proposal  would  modify  the  requirement 
to  submit  study  plans  at  least  45  days 
prior  to  initiation  of  testing,  eliminating 
the  requirement  unless  it  is  specified  in 
a  particular  test  rule  or  testing  consent 
order. 

DATE:  Submit  written  comments  on  or 
before  June  16, 1989. 
ADDRESS:  Submit  written  comments, 
identified  by  the  document  control 
number  (OFrS-42052G),  in  triplicate  to: 
TSCA  Public  Information  Office  (TS- 
793),  Office  of  Pesticides  and  Toxic 
Substances.  Rm.  NE-C004, 401  M  St., 
SW.,  Washington.  DC  2046a 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  M.  Stahl,  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
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Toxic  Substances,  Rm.  EB-44,  401  M  St.. 
SW..  Washington.  DC  20460,  (202)  554- 
1404.  TDD  (202)  554-0551. 
tUPPUMI NTANY  INfOAMATtON:  Section  4 
of  TSCA  gives  EPA  authority  to  require 
manufacturers  and  processors  of 
chemicals  to  conduct  testing  relevant  to 
determining  the  risk  to  human  henlth 
and  the  environment  posed  by  exposure 
to  particular  chemicals.  In  response  to 
an  argument  made  by  the  Chemical 
Manufacturers  Association  (CMA)  in  a 
petition  for  changes  to  a  fmal  test  mle 
for  certain  Office  of  Solid  Waste 
chemicals  (OSW  rule),  published  )une 
IS,  1988  (53  FR  22300),  EPA  is  proposing 
to  amend  its  procedural  rule  for 
implementing  section  4  to  treat  certain 
small  quantity  manufacturers  of 
chemicals  subject  to  test  rules  like 
processors  are  treated.  EPA  also  is 
proposing  to  modify  the  requirement  to 
subject  study  plans  to  EPA  45  days  prior 
to  initiation  of  testing. 

This  proposed  rule  would  decrease 
the  public  reporting  burden,  by 
eliminating  under  certain  circumstances 
the  requirement  for  certain  small 
quantity  manufacturers  to  submit  letters 
of  intent  to  test  or  exemption 
applications. 

I.  IntroductioD 

On  August  9, 1988,  EPA  held  a 
meeting  with  CMA  to  discuss  the  issues 
raised  in  CMA's  petition  concerning  the 
OSW  rule.  CMA  raised  several  issues, 
one  of  which  concerned  the  burden  of 
section  4  requirements  on  research  and 
development  (R  &  D)  and  small  quantity 
manufacturers.  CMA  argued  that  these 
manufacturers  are  unlikely  to  perform 
testing  but  are  obligated  under  EPA's 
current  procedures  to  monitor  their 
activities  and  to  submit  exemption 
applications  from  the  effective  date  of 
the  rule  and  throughout  the 
reimbursement  period.  The 
reimbursement  period  begins  when  the 
final  report  is  submitted  to  EPA  and 
lasts  at  least  five  years  beyond.  During 
this  period,  test  sponsors  may  use  the 
exemption  applications  to  seek 
proportional  reimbursement  for  the 
costs  of  testing.  In  practice,  the 
administrative  costs  of  seeking 
reimbursement  from  small  quantity 
manufacturers  would  probably  exceed 
the  reimbursement.  Thus,  CMA  argued 
the  requirement  imposes  an 
administrative  burden  but  serves  no 
practical  purpose.  EPA  agreed  with 
CMA's  argument,  but  decided  that  it 
was  not  specific  to  the  OSW  rule. 
Accordingly,  instead  of  changing  only 
the  OSW  test  rule,  EPA  has  decided  to 
propose  that  this  change  apply  to  all  test 
rules. 


In  short,  this  proposed  rule  would 
remove  the  requirement  for  certain  small 
quantity  manufacturers  to  submit  letters 
of  intent  to  test  and  exemption 
applications  at  the  early  stage  of  a  test 
rule,  while  reserving  the  authority  to 
require  compliance  later  if  necessary. 
Secondly,  this  proposed  rule  would 
change  the  timing  of  submission  of  study 
plans  prior  to  initiation  of  testing. 

n.  Proposed  Rule 

A.  Persons  Subject  to  a  Test  Rule 

Under  EPA's  current  procedural  rules 
for  section  4  of  TSCA,  after  a  test  rule 
applicable  to  manufacturers  and 
processors  of  a  specific  chemical  (or 
manufacturers  only)  is  promulgated,  the 
manufacturers  must  either  submit  a 
letter  of  intent  to  test  or  an  application 
for  exemption  from  testing  (40  CFR 
790.45).  Submission  of  these  letters  or 
exemption  applications  is  required 
within  30  days  of  the  effective  date  of 
the  rule  (if  the  chemical  is  manufactured 
by  the  person  as  of  or  within  30  days 
after  the  effective  date  of  the  rule),  or  by 
the  date  manufacture  begins,  if  the 
person  begins  manufacture  before  the 
end  of  the  reimbursement  period  (five 
years  after  submission  of  the  final  report 
to  EPA  or  the  time-required  to  develop 
the  data,  whichever  is  later). 

Small  quantity  manufacturers  of 
chemicals  are  subject  to  these 
requirements  and  typically  file 
exemption  applications.  EPA  grants  an 
exemption  upon  application  if  another 
manufacturer  has  notified  EPA  of  its 
intent  to  perform  the  required  testing. 
The  exemption  applications  also  make  it 
easier  for  test  sponsors  to  seek 
proportional  reimbursement  from 
persons  subject  to  the  test  rule.  (Test 
sponsors  legally  may  seek 
reimbursement  from  all  persons  subject 
to  test  rules,  including  processors, 
whether  or  not  they  have  been  required 
to  file  exemption  applications.) 

Because  small  quantity  manufacturing 
is  normally  a  small  percentage  of  the 
overall  production  volume,  test  sponsors 
ordinarily  do  not  expend  administrative 
resources  to  recover  the  small 
proportional  amounts  of  the  testing 
costs  from  these  manufacturers. 
Therefore,  in  general,  filing  of  exemption 
applications  by  small  quantity 
manufacturers  serves  no  practical 
purpose.  Moreover,  the  requirement  to 
file  exemption  applications,  as  applied 
to  manufacturers  who  may  begin  to 
produce  a  chemical  subject  to  a  test  rule 
solely  in  small  quantities  for  the  first 
time  after  the  effective  date  of  the  test 
rule  but  before  the  end  of  the 
reimbursement  period,  is  burdensome  to 
the  manufacturers.  Administrative 


resources  must  be  expended  by  a 
company  to  determine  periodically  if 
any  chemicals  currently  subject  to 
testing  under  section  4  are  being 
manufactured  in  small  quantities.  This 
may  involve  keeping  track  of  a 
substantial  number  of  chemicals. 

Under  EPA's  procedural  rules,  when 
both  manufacturers  and  processors  are 
subject  to  a  rule,  the  processors  do  not 
bear  these  administrative  burdens 
because  EPA  chose  to  treat  them 
differently.  While  both  are  subject  to 
test  rules,  processors  are  not  required  to 
submit  letters  of  intent  to  test  or 
exemption  applications  unless  no 
manufacturer  submits  a  letter  of  intent 
to  test  (40  CFR  790.42).  However,  they 
may  be  subject  to  a  claim  for 
reimbursement  by  a  manufacturer  who 
actually  performs  the  test  (40  CFR  791.2). 
(In  any  event,  processors  are  subject  to 
export  notification  requirements  as 
specified  in  TSCA  section  12(b).) 

This  proposal  would  amend  the 
procedural  rule  governing  test  rules  and 
consent  agreements  under  section  4  of 
TSCA  to  alleviate  the  reporting  burden 
on  certain  small  quantity  manufacturers 
of  chemicals  subject  to  section  4  rules 
by  treating  them  like  processors  are 
currently  treated.  Although  EPA 
believes  that  small  quantity 
manufacturers  are  properly  subject  to 
testing  and  reimbursement  requirements 
under  section  4,  this  proposal  would 
eliminate  the  requirement  that  certain 
small-quantity  manufacturers  flle  letters 
of  intent  to  test  and  exemption 
applications  unless  no  other 
manufacturer  of  a  chemical  substance 
subject  to  a  section  4  test  rule  submits  a 
letter  of  intent  to  test.  As  is  the  case  for 
processors,  these  manufacturers  would 
still  be  legally  subject  to  test  rules  (and 
export  notification  requirements  as 
specified  in  TSCA  section  12(b]),  and 
would  not  be  exempt  from 
reimbursement  claims.  Thus,  this 
proposed  rule  would  not  change  the 
legal  rights  and  obligations  of  persons 
subject  to  section  4  test  rules,  but  would 
eliminate  some  of  the  paperwork  burden 
associated  with  complying  with  section 
4  rules. 

This  proposed  change  would  apply  to 
all  section  4  test  rules,  including  test 
rules  in  effect  at  the  time  the  final 
procedural  rule  change  is  promulgated, 
test  rules  proposed  at  that  time,  and  test 
rules  promulgated  after  that  date.  Thus, 
small  quantity  manufacturers  who  are 
subject  to  any  section  4  test  rules  at  the 
time  of  publication  of  the  final  rule 
change  would  not  have  to  continue  to 
monitor  chemicals  they  manufacture  in 
small  quantities  to  determine 
compliance  with  section  4  rules. 


EPA  is  proposing  that  persons  who 
manufacture  less  than  500  kilograms 
(1,100  pounds)  per  year  of  a  chemical 
subject  to  testing  under  a  test  rule 
during  the  period  from  the  effective  date 
of  the  test  rule  to  the  end  of  the 
reimbursement  period  would  only  be 
required  to  submit  letters  of  intent  to 
test  or  exemption  applications  if  no 
other  manufacturer  of  the  chemical 
submits  a  letter  of  intent  to  test.  If  no 
manufacturer  submits  a  letter  of  intent 
to  test,  EPA  would  notify  the  small 
quantity  manufacturers  (and  processors 
as  applicable),  by  Federal  Register 
notice  or  certified  mail  as  set  forth  in  40 
CFR  790.48,  that  they  are  subject  to  the 
requirement  to  submit  letters  of  intent  to 
test  or  exemption  applications. 

B.  Submission  of  Study  Plans 

EPA  proposes  to  modify  its 
requirement  in  40  CFR  790.40  that  study 
plans  be  submitted  45  days  prior  to 
initiation  of  each  test,  by  eliminating  the 
requirement  unless  specified  in  a 
particular  test  rule  or  consent  order.  As 
stated  in  the  Federal  Register  of  May  17, 
1985  (50  FR  20652),  under  single-phase 
rulemaking,  EPA  no  longer  approves 
protocols  contained  within  study  plans, 
but  may  use  them  to  monitor  the  testing 
program  and  schedule  audits.  EPA  is 
confident  that  in  most  cases,  submitting 
study  plans  less  than  45  days  prior  to 
initiation  of  the  test  would  give  EPA 
sufficient  opportunity  to  arrange  for 
iHboratory  inspections  and  data  audits. 
Thus,  unless  necessary  for  a  particular 
rule  or  consent  agreement,  e.g.,  to 
examine  a  novel  protocol,  EPA  would  no 
longer  specify  how  many  days  prior  to 
initiation  of  testing  a  study  plan  must  be 
submitted. 

III.  Issues  for  Comment 

EPA  solicits  conmient  on  the  proposed 
approach  to  defining  small  quantity 
manufacturers.  In  addition,  EPA  solicits 
comment  on  any  other  possible 
alternative  definition  that  would  achieve 
this  same  purpose. 

The  proposed  definition  is  based  on 
annual  production,  but  EPA  would  also 
consider  and  is  examining  carefully  any 
or  a  combination  of  the  following:  (1) 
Basing  the  quantity  limitation  on  total 
production  from  the  effective  date  of  the 
test  rule  through  the  end  of  the 
reimbursement  period;  or  (2) 
establishing  a  quantity  limitation  based 
on  production  per  manufacturing  site, 
rather  than  on  total  production  by  a 
manufacturer. 

EPA  also  requests  comments  on  the 
proposed  selection  of  500  kg  as  the 
threshold  for  deHning  manufacturers  of 
small  quantities  of  chemicals.  The  500 


ky  threshold  is  proposed  for  consistency 
with  the  500  kg  threshold  established  for 
reporting  under  the  TSCA  Preliminary 
Assessment  Information  Rule  (PAIR)  (40 
CFR  712.25).  The  500  kg  threshold  was 
established  under  the  PAIR  because  it 
was  believed  that  excluding  the  small 
number  of  reports  for  such 
manufacturers  would  not  a^ect  the 
quality  of  the  assessment  of  chemicals 
but  would  relieve  an  unneccessary 
reporting  burden.  In  the  present 
proposal.  EPA  believes  that  this 
threshold  will  likewise  not  affect  the 
ability  of  test  sponsors  to  seek 
reimbursement  from  those 
manufacturers  applying  for  exemptions 
from  testing  while  reducing  the 
paperwork  burden  on  these  small 
quantity  manufacturers.  EPA  solicits 
comments  on  whether  there  are  more 
appropriate  production  thresholds. 

These  options  are  meant  to  cover  the 
range  of  definitions  EPA  could  use  to 
include  within  the  scope  of  the 
definition  those  persons  who  _ 

manufacture  small  amounts  of  a 
chemical  from  whom  reimbursement 
would  not  likely  be  sought  under  a  test 
rule. 

IV.  Rulemaking  Record 

EPA  has  estabhshed  a  record  for  this 
rulemaking  (OPTS-42052G).  This  record 
includes: 

(1)  Chemical  Manufacturers 
Association  (CMA)  letter  and  Petition 
for  an  Administrative  Stay  and 
Modification  of  the  Final  Toxic 
Substances  Control  Act  Section  4  Test 
Rules  on  Solid  Waste  Chemicals  (53  FR 
22300;  June  15. 1988).  (July  29, 1988). 

(2)  Notes  from  meeting  between  CMA 
and  EPA,  held  at  the  request  of  CMA. 
(August  9, 1988). 

(3)  Notice  of  final  rulemaking  on  data 
reimbursement  (48  FR  31786;  July  11. 
1983). 

(4)  Notice  of  interim  final  rule  on 
single-phase  test  rule  development  and 
exemption  procedures  (50  FR  20652;  May 
17, 1985). 

V.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  EPA 
has  determined  that  this  procedural  rule 
change  would  not  be  major  because  it 
does  not  meet  any  of  the  criteria  set 
forth  in  section  1(b)  of  the  Order  i.e.,  it 
would  not  have  an  annual  effect  on  the 
economy  of  at  least  $100  million,  would 


not  caue  a  major  increase  in  prices,  and 
would  not  have  significant  adverse 
effect  on  competition  or  the  ability  of 
U.S.  enterprises  to  compete  with  foreign 
enterprises. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  to  EPA.  and  an> 
EPA  response  to  those  comments  are 
included  in  the  rulemaking  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(15  use.  601  et  seq..  Pub.  L  96-354. 
September  19, 1980),  EPA  is  certifying 
that  this  procedural  rule  change  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
because:  (1)  They  already  are  not  likely 
to  perform  testing  themselves,  or  to 
participate  in  the  organization  of  the 
testing  effort,  and  this  proposed  change 
would  make  their  participation  even 
more  unlikely;  (2)  this  proposed  change  " 
would  reduce  the  number  of  small 
businesses  that  will  experience  any 
costs  in  securing  exemption  from  testing 
requirements;  and  (3)  small  busine«;ses 
are  unlikely  to  be  affected  by 
reimbursement  requirements. 

C.  Papenvork  Reduction  Act 

Th  current  information  collection 
requirements  of  section  4  rules  have 
been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  and  have 
been  assigned  OMB  control  raimber 
2070-0033. 

The  proposed  change  in  the 
procedural  rule  for  implementution  of 
section  4  of  TSCA  will  reduce  the  public 
reporting  burden  by  no  longer 
automatically  requiring  manufacturers 
of  small  quantities  of  chemicals  to 
submit  applications  for  exemption  from 
testing. 

Send  comments  regarding  the  burden 
reduction  to  Chief,  Information  Policy 
Branch.  PM-223,  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington,  DC  20460;  and  to  the  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington,  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA" 

List  of  Subjects  in  40  CFR  Part  790 

Chemicals.  Environmental  protection. 
Hazardous  substances.  Testing^ 
Laboratories.  Reporting  and 
recordkeeping  requirements. 
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Dated:  May  8, 1969. 
Victor  |.  Kimm, 

Acting  Assigtont  AJntinistmtor  for  Ptfsliiidea 
and  Toxic  Suhstoiwes. 

Therefore,  it  is  proposed  that  40  CFR. 
Chapter  I.  Subchapter  R.  be  amended  as 
follows: 

PART  790— (AMENDED] 

1.  The  authority  citation  for  Pari  790 
would  continue  to  read  as  follows: 

Authority:  15  US  C.  2803. 

2.  In  S  790.42.  by  adding  paragraph 
(a)(4)  to  read  as  follows: 

$7M.42    P«r«OfW  wb)«ct  to  a  ttat  ml*. 

(a)-   •   • 

(4)  While  legally  subject  to  the  test 
rule  in  circumstances  described  in 
paragraph  (a)(1)  of  this  section,  persons 
who  manufacture  less  than  500 
kilograms  (1.100  pounds)  of  the  chemical 
annually  during  the  period  from  the 
effective  date  of  the  test  rule  to  the  end 
of  the  reimbursement  period,  must 
comply  with  the  requirements  of  the  test 
rule  only  if  such  manufacturers  are 
directed  to  do  so  in  a  subsequent  notice 
as  set  forth  in  S  790.48.  or  If  directed  to 
do  so  in  a  particular  test  rule. 

*  •  •  •  • 

3.  In  S  790.48,  by  revising  paragraphs 
(a)(2)  and  (b)(3)  to  read  as  follows: 

§  790.48    Procadur*  M  no  on*  submits  a 
lattar  of  Intant  to  eonduet  tasting. 

(a)  *  •  * 

(2)  If  no  manufacturer  subject  to  the 
test  rule  has  notified  EPA  of  its  intent  to 
conduct  one  or  more  of  the  required 
tests  within  30  days  after  the  effective 
date  of  the  test  rule  described  in 

S  790.40.  EPA  will  notify  all 
manufacturers,  including  those 
described  in  S  790.42(a)(4).  by  certified 
mail  or  by  publishing  a  notice  of  this 
fact  in  the  Fedara]  Register  specifying 
the  tests  for  which  no  letter  of  intent  has 
been  submitted  and  will  give  such 
manufacturers  an  opportunity  to  take 
corrective  action. 
•        *        •        •        • 

(b)  •  •  • 

(3)  No  later  than  30  days  after  the  date 
of  publication  of  the  Faderal  Ragister 
notice  described  in  paragraph  (b)(2)  of 
this  section,  each  person  described  in 

S  790.40(a)(4)  and  each  person 
processing  the  subject  chemical  as  of  the 
effective  date  of  the  test  rule  described 
in  S  790.40  or  by  30  days  after  the  date  of 
publication  of  the  Federal  Register 
notice  described  in  paragraph  (b)(2)  of 
this  section  must,  for  each  test  specified 
in  the  Fadaral  Ragistar  notice,  either 
notify  EPA  by  letter  of  his  or  her  intent 
to  conduct  testing  or  submit  to  EPA  an 


application  for  an  exemption  from 
testing  requirements  for  the  test. 

•  •  •  •  * 

4.  In  §  790.50,  by  revising  paragraph 
(a)(1)  to  read  as  follows: 

§  790.50    SulMniaslon  of  study  plans. 

(a)  •  •  * 

(1)  Persons  who  notify  EPA  of  their 
intent  to  conduct  tests  in  compliance 
with  a  single  phase  test  rule  or  consent 
agreement  as  described  in  S  790.40(b)(1) 
must  submit  study  plans  for  these  tests 
prior  to  the  initiation  of  each  of  these 
test,  unless  directed  by  a  particular  test 
rule  or  consent  agreement  to  submit 
study  plans  at  a  specific  time. 
•        *        •        «        • 
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40  CFR  Part  799 

(OPTS  42107;  FRL-3572-S] 

1,6-H«xamethyl«n«  Dttsocyanate; 
Proposed  last  Riil« 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  test  rule 
under  section  4  of  the  Toxic  Substances 
Control  Act  (TSCA)  that  would  require 
manufacturers  and  processors  of  1,8- 
hexamethylene  diisocyanate  (HDI)  (CAS 
No.  822-06-0]  to  test  HDI  for 
oncogenicity,  mutagenicity,  reproductive 
toxicity,  developmental  toxicity, 
neurotoxicity,  pharmacokinetics,  and 
hydrolysis.  This  proposed  rule  is  EPA's 
response  to  the  Interagency  Testing 
Committee's  (ITC)  designation  of  HDI 
for  health  effects  consideration  in  its 
twenty-second  report  to  the 
Administrator  of  EPA. 
DATtS:  Submit  written  comments  on  or 
before  July  17. 1989.  If  persons  request 
an  opportunity  to  submit  oral  comments 
by  July  3, 1989,  EPA  will  hold  a  public 
meeting  on  this  rule  in  Washington,  DC 
For  further  information  on  arranging  to 
speak  at  the  meeting,  see  Unit  Vill.  of 
this  preamble.  The  incorporation  by 
reference  in  this  rule  will  be  effective  on 
the  effective  date  of  the  final  rule. 
ADDRESS:  Submit  written  comments 
identifled  by  the  document  Control 
number  (OPTS-42107)  in  triplicate  to: 
TSCA  Public  Docket  Office  (TS-793), 
Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency.  Room  NB-G004, 401  M  Street 
SW.,  Washington,  DC  20460. 

A  public  version  of  the  administrative 
record  supporting  this  action  is 
available  for  inspection  at  the  above 


address  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Slahl,  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Room  EB-'44,  401  M 
Street  SW..  Washington.  DC  20460.  (202) 
554-1404.  TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  EPA  is 
issuing  a  proposed  test  rule  under 
section  4(a]  of  TSCA  in  response  to  the 
ITC's  designation  of  HDI  for  health 
effects  testing  consideration. 

I.  Introduction 

A.  ITC  Recommendation 

In  its  twenty-second  report  to  the  EPA 
Administrator,  the  ITC  designated  HDI 
for  health  effects  testing,  including 
chronic  toxicity,  oncogenicity,  and 
reproductive  and  developmental  eH'ects. 
The  rationale  behind  this  designatioiv  is 
discussed  in  the  Federal  Register  of  May 
20, 1988  (53  FR  18196).  Based  on  an 
ongoing  carcinogenicity  study  being 
conducted  in  one  rodent  species,  the  ITC 
recommended  that  chronic  toxicity 
studies  with  carcinogenicity  as  an 
endpoint  be  conducted  in  another 
species  in  accordance  with  accepted 
guidelines. 

B.  Test  Rule  Development  Under  TSCA 

Detailed  discussions  of  the  TSCA 
section  4  findings  (section  4(a)(l]  (A) 
and  (B))  were  provided  in  EPA's  first 
and  second  proposed  test  rules  which 
were  published  in  the  Fadaral  Register 
of  July  18, 1900  (45  FR  48510),  and  June  5. 
1981  (46  FR  30300). 

EPA  has  evaluated  the  ITCs  testing 
recommendations  for  HDI.  relying 
heavily  on  the  Information  Review  (Ref. 
1)  developed  by  the  ITC  in  support  of 
their  findings,  as  well  as  the 
supplemental  information  developed  by 
EPA  (see  Unit  IX.  of  this  preamble). 
Based  upon  EPA's  evaluation  of  this 
information,  EPA  is  proposing  health 
effects  and  chemical  fate  testing  for  HDI 
under  TSCA  section  4(a)(1)(B).  This 
action  completes  EPA's  statutory 
response  to  the  ITC 

II.  Chemical  Profile  and  Health  Effects 

The  HDI  chemical  profile,  a  review  of 
published  studies,  and  an  analysis  of  the 
health  effects,  including  acute  toxicity, 
subchomic  toxicity,  chronic  toxicity, 
oncogenicity,  mutagenicity,  reproductive 
effects,  developmental  toxicity,  and 
neurotoxicity,  and  an  analysis  of 
metabolism  and  pharmacokinetis  of  HDI 
are  described  in  the  ITC's  Information 
Review  (Ref.  1),  the  HDI  technical 
support  document  prepared  by  the 
Syracuse  Research  Corporation  (Ref.  2), 
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and  in  the  ITC  Report  published  in  the 
Federal  Register  (53  FR  18201). 

III.  Findings 

Under  TSCA  section  4(a)(1)(B).  EPA 
finds  that  HDI  is  produced  in  substantial 
quantities,  that  there  is  or  may  be 
substantial  human  exposure  to  HDI  from 
its  manufacture,  processing,  and  use, 
and  that  insufficient  data  and 
experience  exist  to  reasonably 
determine  or  predict:  (1)  The  oncogenic, 
genotoxic,  reproductive,  developmental, 
and  neurotoxic  effects  of  human 
exposure  to  HDI  resulting  from  its 
manufacture,  processing,  and  use;  (2) 
The  absorption,  distribution, 
metabolism,  and  excretion  of  HDI  in  the 
body  as  a  result  of  dermal,  oral,  and 
inhalation  exposure  from  HDI 
manufacture,  processing,  and  use;  and 
(3)  the  chemical  fate  of  HDI  in  the 
atmosphere  resulting  from  HDI 
manufature.  processing,  and  use.  EPA 
also  finds  that  the  testing  program 
proposed  in  this  Federal  Register  notice 
is  necessary  to,  and  will  develop  such 
data. 

A.  Substantial  Production 

The  public  portion  of  the  TSCA 
section  8(b)  Inventory  data  base  lists 
U.S.  production  of  HDI  as  1  to  10  million 
pounds  in  1977  (Ref.  1).  Mobay  reported 
1981  production  at  9  to  11  million 
pounds,  and  has  estimated  its  1987 
production  in  the  area  of  11  million 
pounds  (Ref.  1).  The  actual  production 
and  import  volumes  for  1987  have  been 
submitted  as  confidential  business 
information.  EPA  finds  that  this  annual 
production  volume  is  "substantial"  as 
that  term  is  used  in  section  4(a)(l)(B]  of 
TSCA. 

B.  Substantial  Human  Exposure 

EPA  finds  that  the  production  and 
uses  of  HDI-containing  resins  and 
trimers  in  polyurethane  paint  systems 
results  in  potential  exposure  to 
substantial  numbers  of  workers.  HDI  is 
used  in  the  manufacture  of  higher 
molecular  weight  biuret  polyisocyanate 
resins  and  trimer  polyisocyantate  resins 
used  in  polyurethane  paint  systems.  The 
greatest  potential  for  occupational 
exposures  to  HDI  is  in  coating 
application  operations,  with  an 
estimated  153.000  autobody  repair 
workers  having  a  potential  for  some 
exposure  to  HDI  biuret  and  trimer- 
containing  paints  (Ref.  1).  Potential 
exposures  to  workers  supporting  EPA's 
finding  are  described  in  the  Information 
Review  (Ref.  1).  EPA  believes  that 
potential  exposure  of  153.000  workers  as 
well  as  exposures  listed  in  Reference  1 
is  "substantial"  as  that  term  is  used  in 
section  4(a)(1)(B)  of  TSCA. 


C.  Insufficiency  of  Data 

On  the  basis  of  its  review  of  data. 
EPA  finds  that  existing  data  are 
insufficient  or  unavailable  to  reasonably 
determine  or  predict  oncogenic, 
genotoxic,  reproductive,  developmental, 
and  neurotoxic  effects  on  human 
exposure  to  HDI  resulting  from  its 
manufacture,  processing,  and  use. 

EPA  has  reviewed  all  of  the  available 
studies  on  the  carcinogenicity  of  HDI 
and  has  found  no  current  completed 
studies  on  the  carcinogenicity  of  HDI  in 
laboratory  animals  in  the  available 
literature,  therefore  there  is  insufficient 
information  to  predict  the  carcinogenic 
potential  of  HDI.  EPA  recognizes  that 
HDI  is  currently  undergoing  testing  in  a 
2-year  rat  inhalation  toxicity/ 
oncogenicity  study  (Ref.  5).  EPA  is, 
however,  proposing  that  a  bioassay  be 
conducted  according  to  TSCA  test 
guidelines.  Should  this  study  (scheduled 
for  completion  in  mid-1989)  be 
completed,  reviewed  and  found 
acceptable  by  EPA  prior  to  promulgation 
of  the  final  test  rule,  this  test  standard 
will  not  be  finalized. 

EPA  has  reviewed  all  of  the  available 
studies  and  found  them  insufficient  to 
reasonably  predict  the  mutagenic 
potential  of  HDI.  There  were  no  studies 
on  the  reproductive  or  developmental 
toxicology  of  HDI  in  laboratory  animals 
in  the  available  literature,  therefore 
assessment  of  the  fetotoxic  potential 
can  not  be  done.  There  were  no  studies 
on  the  neurotoxic  potential  of  HDI 
laboratory  animals  in  the  available 
literature,  therefore  neurotoxic 
assessment  cannot  be  done.  (Ref.  2). 

EPA  has  recently  received  data  on  the 
subchronic  toxicity  of  HDI  (Ref.  6). 
These  data  have  been  reviewed  by  EPA 
and  found  to  be  adequate.  Therefore 
EPA  is  not  proposing  subchronic  testing 
of  HDI. 

EPA  also  finds  that  there  are 
insufficient  data  to  reasonably  predict 
and  compare  the  absorption, 
distribution,  metabolism,  and  excretion 
of  HDI  in  the  body  as  a  result  of  dermal 
oral,  and  inhalation  exposure  due  to 
HDI  manufacture,  prosessing,  and  use. 
Data  on  the  pharmacokinetics  of  HDI 
were  not  located  in  the  available 
literature,  therefore  the  absorption, 
distribution,  metabolism  and  excretion 
of  HDI  cannot  be  determined.  (Ref.  2). 

EPA  finds  that  available  data  are 
insufficient  to  reasonably  determine  or 
predict  the  rate  of  hydrolysis  of  HDI  by 
water  vapor  in  the  gas  phase.  Identifying 
the  rate  of  hydrolysis  of  HDI  is 
necessary  to  determine  the  availability 
of  HDI  for  absorption  to  humans.  (Ref. 
2). 


D.  Testing  is  Necessary 

EPA  believes  that  the  testing  of  HUl 
for  effects  noted  in  Unit  III.C.  will  be 
relevant  to  a  determination  of  whether 
HDI  manufacture,  processing  and  use 
does  or  does  not  present  an 
unreasonable  risk  of  injury  to  human 
health  and  the  environment.  EPA 
believes  that  the  testing  proposed  in  this 
proposed  test  rule  will  provide  data 
sufficient  to  make  such  a  determination. 

IV.  Proposed  Rule 

A.  Proposed  testing  and  Test  Standards 

EPA  is  proposing  that  testing  be 
conducted  in  accordance  with  specific 
test  guidelines  set  forth  in  40  CiR  Parts 
795  and  798.  All  persons  conducting 
tests  would  conduct  tests  in  accordance 
with  the  TSCA  Good  Laboratory 
Practice  (GLP)  Standards  (40  CFR  792). 
The  specific  tests  EPA  is  proposing  are 
set  forth  in  proposed  S  799.2145  and  are 
identified  in  the  table  in  Unit  IV.D.  of 
this  preamble. 

The  tiered  testing  schemes  for 
mutagenicity  are  discussed  in  detail  in 
the  final  test  riile  for  the  C  aromatic 
hydrocarbon  fraction  (50  FR  20662:  May 
17, 1985).  Modifications  to  the  MVSL 
including  the  option  of  substitution  the 
MBSL  for  the  MVSL  and  the  MBSL  trst 
procedures  were  proposed  in  ihe 
Federal  Register  notice  of  Decembc^r  23. 
1988  (53  m  51847)  and  are  incorporated 
into  this  propo-sed  rule. 

EPA  belie\es  that  pharmacokinetics 
testing  is  necessary  to  reduce 
uncertainties  associated  with  the 
extrapolation  of  toxicity  test  data  from 
high  to  low  doses,  from  species  to 
species,  und  from  one  route  of  exposure 
to  another.  However.  EPj\  is  currently 
rcviewiiiB  its  pharmacokinetics  testing 
guideline  and  will  propose  a  specific  test 
in  a  separate  Federal  Register  notine. 

To  assess  the  chemical  fate  of  HDI  in 
the  atmosphere.  EPA  is  proposing 
hydrolysis  testing  In  the  absence  of  an 
exist  i.'ig  standard  testing  protocol  for 
testing  sds-phase  hydrolysis  rates  of 
diisucyanates  in  the  atmosphere,  EPA  is 
proposing  that  the  determination  of  the 
rate  of  hydrolysis  of  HDI  in  air  be 
conducted  in  accordance  with  Holdren 
et  al.  (Ref  4). 

B.  Tt'sl  Substance 

EPA  is  proposing  that  HDI  of  at  least 
98  percent  purity  be  used  as  the  test 
substance.  EPA  has  specified  a 
relatively  pure  substance  for  testing 
because  EPA  is  interested  in  evaluating 
the  effects  attributable  to  HDI  itself 
EPA  believes  that  this  grade  of  HDI  is 
readily  available  for  testing  purpo.ses. 
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C.  Persons  requirvd  to  test 

Because  EPA  has  found  that  there  are 
insufficient  data  and  experience  to 
reasonably  determine  or  predict  the 
effects  on  human  health  of  the 
manufacture,  processing,  and  use  of 
HDI.  EPA  is  proposing  that  persons  who 
manufacture  and/or  process,  or  who 
intend  to  manufacture  and/or  process 
HDI,  other  than  as  an  impurity,  at  any 
time  from  the  effective  date  of  the  Hnal 
test  rule  to  the  end  of  the  reimbursement 
period  be  subject  to  the  testing 
requirements  in  this  proposed  rule.  This 
period  is  defined  in  40  CFR  791.3(h). 
While  EPA  has  not  identified  any 
byproduct  manufacturers  of  HDJ.  such 


persons  would  be  covered  by  the 
requirements  of  this  test  rule. 

Manufactures,  including  importers 
potentially  subject  to  the  final  rule 
should  consult  the  procedures  in  40  CFR 
Part  790.  Processors  subject  to  the  final 
rule,  unless  they  are  also  manufacturers, 
would  not  be  required  to  submit  letters 
of  intent  or  exemption  applirdtions.  but 
should  consult  40  CFR  Part  790  for 
additional  details. 

EPA  is  not  proposing  to  require  the 
submission  of  equivalence  data  as  a 
condition  for  exemption  from  the 
proposed  testing  for  HOI  because  EPA  is 
interested  in  evaluating  the  effects 
attributable  to  HDI  itself  and  has 


specified  a  relatively  pure  substance  for 
testing. 

D.  Reporting  Requirements 

As  required  in  40  CFR  799.10,  all  data 
developed  under  the  final  rule  would  be 
reported  in  accordance  with  its  TSCA 
CLP  Standards  which  appear  in  40  CFR 
Part  792.  In  addition  40  CFR  Part  790 
requires  test  sponsors  to  submit 
individual  study  plans  at  least  45  days 
prior  to  the  initation  of  each  study. 

As  required  by  section  4(b)(1)(C)  of 
TSCA,  ^A  is  proposing  specific 
reporting  requirements  for  each  of  the 
proposed  tests  for  HDI  shown  in  the 
following  table. 


Table-  Proposed  Testing.  Test  Standards,  and  Reporting  Requirements  for  HDI 


tmi 


Test  standard  (40  CFR  citation) 


Reporting 
deadNnetor 
•nalrepon' 


Interim  (6- 
month) 
repots 
requred 


ChroiMC  tonicity. 

1.  Oncogenicity _ _ 

SpecrfK  organ/ liMuc  lOMCity: 

2  Reproduction  and  fertWy  effects _ „ 

3  Oevetopmerrtal  toxialy  (oral) _ _ 

Gene  toxicity: 

Gene  muiaiiona: 

4  SaMorMMe  lyptwnumm  ....^ „ _ „ 

5.  Mammalian  cella  m  culture _ _ „ _ 

6.  Dnaophta  tax^nked  recessive  lethal _._ 

7.  Mouaa  \Mbie  ^Mcilic  tocus  or  Mouce  iMohemical  apecilic  tocua  taal.. 
Ctwomosomal  aberraliona; 

8  In  \iitm  cytogenetics. „ 

9.  *»  vHro  cytogenetcs. 

10.  Dominant  lettial  assay „_ _ 

11  HeritaWe  transiocslion  assay _ 

Acute  naurotoxKity: 

12.  Functiorwl  obaervation  battery „ 

13  Motor  activHy _ „.... 

SubclvonC  naurotoxictty: 

14  Functional  90-(tey  otaervalion  battery „ _. 

15  Motor  activity _ .____..„„..„._._ 

16.  Neuropathology....- ^ 

ChenMcal  fate; 

17.  Hydrolysis _ 


(798.3300 

{  79a4700 
S  798.49(X) 


}  798.5266 

{  798.5300 

§  798.5275 

1 798.5200  or  1 795.5195  * . 


1798  5375. 
§798.5385. 
(798.5450. 
1798.5460. 


(798.6060. 
(796.6200. 

(798.6050. 
(798  6200. 
(  798.6400 . 


Holdren  (Rel.  4) . 


53 

29 

12 


9 
18 
31 
51 

10 
24 

36 
»25 

9 

0 

21 
21 
21 

12 


■  Number  o<  months  after  ttte  effective  date  of  the  final  rule,  except  as  indicated. 
•  MVSL/M8SL  Guideline  proposed  m  53  FH  51847  (December  23.  1988) 

'  Figure  mdcatea  the  reporting  deadline,  m  months,  calculated  trom  the  date  of  notification  of  the  test  sponsor  by  cerlHied  taOer  of 
foiiownng  public  program  review  ol  all  of  the  then  existing  data  lor  HOI,  EPA  has  determined  that  the  requred  testing  must  be  performed. 


notice  ttiat. 


V.  issues  for  Coramenl 

1.  This  proposed  rule  specifies  TSCA 
test  guidelines  as  the  test  standards  for 
health  effects  testing  of  HDI.  EPA  is 
soliciting  comments  as  to  whether  these 
test  guidelines  are  appropriate  and 
adequate  to  characterize  the  health 
effects  of  HDI.  EPA  specifically  requests 
comments  on  whether  EPA's  proposed 
combined  chronic  toxicity/oncogenicity 
(40  CFR  798.3320)  guideline  is 
appropriate  and  should  be  required  in 
place  of  the  oncogenicity  guideline  (40 
CFR  798.3300).  The  provisions  of  this 
guideline  are  designed  primarily  for  use 
with  the  rat  as  the  test  species.  The  use 
of  this  combined  guideline  would  reflect 


EPA's  concern  for  long-term  low-dose 
chronic  effects  of  HDI  that  may  not  be 
adequately  characterized  by  subchronic 
testing  alone.  Oncogenicity  testing  in  a 
second  species  would  also  be  required. 

2.  EPA  requests  conunents  on  the 
potential  for  HDI  to  hydrolyze  in  the 
atmosphere.  Based  on  the  data  reported 
by  Holdren  et  al.  (Ref.  4)  for  toluene 
diisocyanate  (TDI).  EPA  believes  that 
the  hydrolysis  rate  of  HDI  in  the  gas 
phase  with  low  to  moderate  humidity  (7 
to  70  percent)  will  be  slow  relative  to 
the  hydrolysis  rate  in  an  aqueous  phase. 
EPA  solicits  comments  on  the  use  of  the 
method  reported  by  Holdren  (Ref.  4)  to 
assess  the  hydrolysis  rate  in  a  gas  phase 


with  moderate  to  high  humidity  (70  to 
too  percent). 

3.  EPA  requests  comments  on  the 
route  of  exposure  for  testing.  EPA  is  . 
proposing  that  most  of  the  tests  be 
conducted  by  inhalation  because  it  is 
the  most  relevant  route  for  human 
exposure  to  HDI.  However,  because  of 
technical  problems  associated  with 
certain  TSCA  test  guidelines  (i.e., 
reproductive  ejects  and  developmental 
toxicity),  and  the  desire  to  choose  a 
route  of  administration  and  vehicle  that 
will  assure  that  the  dose  is  received  by 
the  target  tissues.  EPA  is  proposing 
exposure  by  gavage  for  reproductive 
effects  and  developmental  toxicity.  EPA 
requests  comments  on  this  approach 
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and  also  on  the  route  of  exposure  for  the 
mutagenicity  screens.  In  addition  should 
the  inhalation  route  of  entry  be  selected 
for  the  developmental  toxicity  study 
after  the  completion  of  the 
pharmacokinetics  study  if  the 
pharmacokinetics  study  reveals 
significant  metabolic  differences 
between  inhalation  and  gavage 
exposures?  EPA  also  requests  comments 
on  an  appropriate  vehicle  (e.g.  com  oil) 
for  the  gavage  studies. 

4.  EPA  requests  comments  on  the 
adequacy  of  the  genetic  toxicity  testing 
scheme,  in  particular  the  use  of  bone 
marrow  assays  for  a  highly  reactive 
substance  such  as  HDI.  Would 
cytogenetic  assays  such  as  those 
involving  peripheral  blood  lymphocytes 
or  lung  cells  following  in  vivo  exposures 
be  useful  or  be  in  a  sufficient  stage  of 
development  and  validation  to  provide 
useful  information? 

5.  Diisocyanates  are  known  to  be 
highly  reactive  biologically,  with  HDI 
known  to  be  a  respiratory  and  dermal 
irritant  and  sensitizer.  EPA  requests 
comments  on  the  role  these  properties 
will  pay  in  selecting  an  appropriate 
animal  model  for  testing,  and  what 
additional  testing  may  be  needed  to 
assess  these  effects  in  humans. 

6.  EPA  requests  comments  on  the 
reporting  requirements  (schedules)  for 
the  cited  guidelines. 

VI.  Econemic  Analyris  of  the  Proposed 
Rule 

To  assess  the  potential  economic 
impact  of  this  rule,  EPA  has  prepared  an 
economic  analysis  that  evaluates  the 
potential  for  significant  economic 
impacts  on  the  industry  as  a  result  of  the 
proposed  testing.  (Ref.  3) 

Total  testing  costs  for  the  proposed 
testing  of  HDI  are  estimated  to  range 
from  $2.3  to  3.3  million.  To  predict  the 
financial  decisionmakiDg  prartices  of 
manufacturing  firms,  these  costs  have 
been  annualized.  Annualized  costs  are 
compared  with  annual  revenue  as  an 
indication  of  potential  impact.  The 
annualized  costs  represent  equivalent 
constant  costs  which  would  have  to  be 
recouped  each  year  of  the  payback 
period  to  finance  the  testing  expenditure 
in  the  first  year. 

The  annualized  test  costs,  using  a  7 
percent  cost  of  capital  over  a  period  of 
15  years,  range  from  $251,700  to 
$362,000.  The  production  volume  and 
price  information  have  been  claimed 
confidential  and  are  contained  in  the 
economic  analysis  which  is  being 
treated  as  CBL 


VII.  Availalnlity  of  Test  Facilities  and 
Personnel 

As  required  by  section  4(b)(1)  of 
TSCA,  EPA  has  conducted  a  study  to 
assess  the  availability  of  test  facilities 
and  personnel  to  handle  the  additional 
demand  for  testing  services  created  by 
section  4  test  rules  and  found  that  there 
will  be  available  test  facilities  and 
personnel  to  perform  the  testing 
specified  in  this  proposed  rule.  Copies  of 
the  study.  Chemical  Testing  Industry: 
Profile  of  Toxicological  Testing,  can  be 
obtained  through  the  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  VA  22161  (PB 
82-140773).  A  copy  of  this  study  is 
contained  in  the  rulemaking  record  for 
this  proposed  rule. 

VIII.  Public  Meeting 

If  persons  indicate  to  EPA  that  they 
wish  to  present  oral  comments  on  this 
proposed  rule  to  EPA  officials  who  are 
directly  responsible  for  developing  the 
rule  and  supporting  analyses,  EPA  will 
hold  a  public  meeting  after  the  close  of 
the  public  comment  period  in 
Washington,  E)C.  Persons  who  wish  to 
attend  or  to  present  comments  at  the 
meeting  should  call  the  TSCA 
Assistance  Office  (TAO):  (202)  554-1404 
by  )uly  3, 1989.  No  meeting  wiU  be  held 
unless  members  of  the  public  indicate 
that  they  wish  to  make  oral 
presentations.  While  the  meeting  will  be 
open  to  the  public  active  participation 
will  be  limited  to  those  persons  who 
arranged  to  present  comments  and  to 
designated  EPA  participants.  Attendees 
should  call  the  TAO  before  making 
travel  plans  to  verify  whether  a  meeting 
will  be  held. 

Should  a  meeting  be  held,  EPA  will 
transcribe  the  meeting  and  include  the 
written  transcript  in  the  rulemaking 
record.  Participants  are  invited,  but  not 
required,  to  submit  copies  of  their 
statements  prior  to  or  on  the  day  of  the 
meeting.  All  such  written  materials  will 
become  part  of  EPA's  record  for  this 
rulemaking. 

IX.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
which  the  person  claims  as  Confidential 
Business  Information  (CBI)  must  mark 
the  comments  as  confidential. 
Comments  not  claimed  as  confidential 
at  time  of  submission  will  be  placed  in 
the  public  file.  Any  comments  marked 
confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  Part  2.  EPA  requests  that  any 
person  submitting  confidential 
comments  prepare  and  submit  a 


sanitized  version  of  the  comments  which 
EPA  can  place  in  the  public  file. 

X.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  number  OPTS- 
42107).  This  record  contains  the  babic 
information  considered  by  EPA  in 
developing  this  proposal  and 
appropriate  Federal  Register  notices. 
EPA  will  supplement  this  record  with 
additional  relevant  information,  as 
necessary. 

CBI,  while  part  of  the  record,  is  nul 
available  for  public  review.  A  public 
version  of  the  record,  from  which  CBI 
has  been  deleted,  is  available  for 
inspection  in  the  OPTS  Reading  Room, 
Rm.  O-QM,  NE  Mall.  401  M  St  SW., 
Washington,  DC  20460.  from  8  am  to  4 
pm,  Monday  through  Friday,  except 
legal  holidays.  EPA  will  supplement  this 
record  periodically  with  additional 
information  received. 

The  record  includes  the  following 
information: 

A.  Supporting  Oocumentotion 

(1)  Federal  Register  notices  pertaining  to 
this  rule  consisting  of: 

(a)  Notice  containing  the  ITC  designation 
of  HEH  to  the  Priority  list  (53  FR  -XtFim.  UUy 
20, 1968)  and  all  cocunentB  on  HDI  rp<4;iv>>d 
in  response  to  that  notice. 

(b)  Rules  requiring  TSCA  section  8(a|  (53 
FR  18211:  May  20, 1988)  and  8(d)  reputing  (52 
FR  16022:  May  1.  1987)  on  HDI. 

(c)  Notice  of  final  rule  on  EPA's  'I'STA 
Good  Laboratory  Practice  Standdrds  |48  FR 
53922:  November  29  1983). 

(d)  Notice  of  final  rule  on  data 
reimljursemenf  piolicy  ai>d  procedun-s  (48  KH 
31786:|uty  11. 1983). 

(e)  Interim  Final  Rule:  Procedures 
Governing  Testing  Consent  Agreenw;nis>  and 
Test  Rules  Under  the  Toxic  Substanrps  "^ 
Control  Act  (40  CFR  Part  790). 

(2)  Support  documents  consisting  of: 

(a)  Technical  support  dof.umeni  for 
proposed  rule. 

(b)  Economic  impact  analysis  of  pn'posed 
njje  for  HDI. 

(3)  TSCA  test  guidelines  i;ited  as  i»^t 
standards  for  ihis  nil«. 

(41  Communications  Ijeiorw  pmpos<il 
■Dnsisting  of: 

(a I  Wiiiten  public  comments  and  If  ttrrs. 

lb)  ConLicI  rt^ports  of  telephone 
(conversations. 

|c)  Meeting  summaries 

(5)  Reports — published  .ind  unpublisK»'d 
factual  materidls  including  Chemical  Testing 
Industry:  Profile  of  Toxicolopical  Tesimg 
(October.  1981). 

(6)  Dairt  rpceivPiJ  under  seitioD  8|a)  nt 
TSCA 

B.  Rfferenifs 

(1)  Dynamac  Corporation.  "Inforrndtion 
Review  l.S-diisocyanalohexane,"  IP-32.3. 
Rorkville.  MD  (June  24, 1988). 

(2)  SyracMS*"  Research  Corporation 
"Review  of  Some  Critical  Stmfies  on  l.t>- 
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Hexamelhyi  Diisocyanale."  Syracuse.  NY. 
duly  &  1988). 

(3|  EPA.  "Economic  Impact  Analysis  of 
Proposed  Test  Rule — Hexamethylene 
Diisocyanate.  Non  Confidential  version". 
Washington.  DC  (April  13. 1969). 

(4)  Holdren.  M.W..  Spicer.  C.W..  Riggin. 
R.M.  "Gas  Phase  Reaction  of  Toluene 
Diisocyanate  with  Water  Vapor".  Ameriiun 
littustriiil  Hygiene  Association  /oumal. 
45:626-633  (1984). 

(3)  Letter  from  F.  |.  Rattay.  Manager. 
Regulatory  Compliance,  Mobay  Corporation. 
Pittshurgh.  PA.  to  R.  Brink.  TSCA  interagency 
Testing  Committee.  (January  21. 1988) 

(6)  Mobay  Corporation.  "90-day  Inhalation 
Toxicity  Study  With  1.6  Hexamethylene 
Diisocyanate  (HDI)  in  Rats."  Study  Number 
81-141-01.  (December  2a  1988)  (EPA  No  86- 
efKHlOOBO). 

Xi.  Other  Regulatory  Requirements 

A  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  subject  to  the  requirt'tnent 
of  a  Regulatory  Impact  Analysis.  EPA 
has  determined  that  this  proposed  test 
rule  would  not  be  major  because  it  does 
nut  meet  any  of  the  criteria  set  forth  in 
section  1(b)  of  the  Order;  i.e..  it  would 
not  have  an  annual  effect  on  the 
economy  of  at  least  $100  million,  would 
not  cause  a  major  increase  in  prices,  and 
would  not  have  a  significant  adverse 
effect  on  competition  or  the  ability  of 
U.S.  enterprises  to  compete  with  foreign 
enterprises. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
(O.VfB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OM6  to  EPA.  and  any 
FPA  response  to  those  comments,  are 
included  in  the  rulemaking  record. 

B  Rcsfulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq..  Pub.  L  96-354. 
September  19. 1980),  EPA  is  certifying 
that  this  test  rule,  if  promulgated,  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses 
because:  (1)  They  would  not  be 
expected  to  perform  testing  themselves, 
or  to  participate  in  the  organization  of 
the  testing  effort:  (2)  they  would 
experience  only  very  minor  costs,  if  any. 
in  securing  exemption  from  testing 
requirements:  and  (3)  they  are  unlikely 
to  be  affected  by  reimbursement 
requirements. 

C.  Papem-ork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2070-0033. 


Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1027  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  total  public  reporting  burden  is 
estimated  to  be  17.454  hours  for  all 
responses. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch.  PM- 
223.  U.S.  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington.  DC 
20460:  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Part  799 

Chemicals.  Environmental  protection. 
Hazardous  substances.  Testing, 
Laboratories.  Recordkeeping  and 
reporting  requirements.  Incorporation  by 
reference. 

Dated:  May  2. 1969. 
Charles  EUuns. 

Actinia  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore,  it  is  proposed  that  40  CFR 
Pcirt  799  be  amended  as  follows: 

PART  799-{ AMENDED] 

a.  The  authority  citation  for  Part  799 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2603.  2611.  2625. 

b.  By  adding  §  799.2145  to  read  as 
follows: 

§799.2145    13-H«xam«thyten« 
diisocyanate. 

|a)  Identification  of  test  substance.  (IJ 
1.6-Hexamethylene  diisocyanate  (HDI) 
(CAS  No.  822-0&-0)  shall  be  tested  in 
accordance  with  this  section. 

(2)  HDI  of  at  least  98  percent  purity 
shall  be  used  as  the  test  substance. 

(b)  Persons  required  to  submit  study 
plans,  conduct  tests,  and  submit  data. 
All  persons  who  manufacture  (including 
import  or  byproduct  manufacture]  or 
process  HDI  other  than  as  an  impurity 
from  (44  days  after  the  publication  date 
of  the  final  rule  in  the  Federal  Register) 
to  the  end  of  the  reimbursement  period 
shall  submit  letters  of  intent  to  conduct 
testing,  submit  study  plans,  conduct 
tests,  and  submit  data  or  submit 
exemption  applications  as  specified  in 


this  section.  Subpart  A  of  this  part,  and 
Parts  790  and  792  of  this  chapter  for 
single-phase  rulemaking. 

(c)  Health  effects  testing — (1) 
Oncogenicity — (i)  Required  testing.  An 
oncogenicity  test  shall  be  conducted 
with  HDI  by  inhalation  using  the  Fischer 
344  rat  and  one  other  rodent  species  in 
accordance  with  §  798.3300  of  this 
chapter. 

(ii]  Reporting  requirements.  (A)  The 
oncogenicity  test  shall  be  completed  and 
the  final  report  submitted  to  EPA  within 
53  months  of  the  effective  date  of  the 
final  rule. 

(B)  Progress  reports  shall  be  submitted 
at  6-month  intervals  beginning  6  months 
after  the  effective  date  of  the  final  rule 
until  submission  of  the  final  report. 

(2)  Reproduction  and  fertility 
effects—ii]  Required  testing.  A 
reproduction  and  fertility  effects  test 
shall  be  conducted  by  gavage  in  com  oil 
with  HDI  in  accordance  with  §  798.4700 
of  this  chapter. 

(ii)  Reporting  requirements.  (A)  The 
reproduction  and  fertility  effects  test 
shall  be  completed  and  the  final  report 
submitted  to  EPA  within  29  months  of 
the  effective  date  of  the  final  rule. 

(B)  Progress  reports  shall  be  submitted 
at  6-month  intervals  beginning  6  months 
after  the  effective  date  of  the  final  rule 
until  submission  of  the  final  report. 

(3)  Developmental  toxicity--{\] 
Required  testing.  A  developmental 
toxicity  test  shall  be  conducted  by 
gavage  with  HDI  in  accordance  with 

5  798.4900  of  this  chapter. 

(ii)  Reporting  requirements.  (A)  The 
developmental  toxicity  test  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  12  months  of  the  effective 
date  of  the  final  rule. 

(B)  Progress  reports  shall  be  submiiu-d 

6  months  after  the  effective  date  of  the 
final  rule  until  submission  of  the  final 
report. 

(4)  Mutagenic  effects— gene 
mutations — (i)  Required  testing.  (A)  A 
Salmonella  typhinturium  reverse 
mutation  assay  shall  be  conducted  with 
HDI  both  with  and  without  metabolic 
activation  in  accordance  with  S  798.5265 
of  this  chapter. 

(B)  A  gene  mutation  test  in 
mammalian  cells  shall  be  conducted 
with  HDI  both  with  and  without 
metabolic  activation  as  specified  in 

§  798.5300  of  this  chapter  if  the  results 
from  the  Salmonella  typhimurium  test 
conducted  pursuant  to  paragraph 
(c)(4){i)(A)  of  this  section  are  negative. 

(C)  (7)  A  sex-linked  recessive  lethal 
test  in  Drosophila  melanogaster  shall  be 
conducted  with  HDI  in  accordance  with 
§  798.5275  of  this  chapter  except  for  the 
provisions  in  paragraphs  (d)(5)  (ii)  and 
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(iii)  of  S  798.5275.  unless  the  results  of 
both  the  Salmonella  typhimurium  test 
conducted  pursuant  to  paragraph 
(c)(4)(i)(A)  of  this  section  and  the 
mammalian  cells  in  the  culture  gene 
mutation  test  conducted  pursaunt  to 
paragraph  (c){4](i)(B)  of  this  section,  ii 
required,  are  negative. 

[2]  [Reserved] 

(D)  (7)  A  mouse  visible  specific  locus 
test  or  a  mouse  biochemical  specific 
locus  test  shall  be  conducted  with  HDI 
by  inhalation  in  accordance  with 
§  798.5200  of  this  chapter  except  for  Ihe 
provisions  in  paragraph  (d){5)(iii)  of 
S  798.5200,  or  in  accordance  with 
S  793.5195  of  this  chapter  except  for  the 
provisions  in  paragraph  (d)(5)(iii)  of 
§  798.5195  of  this  chapter,  if  the  results 
of  the  sex-linked  recessive  lethal  test 
conducted  pursuant  to  paragraph 
(c}(4)(i)(B]  of  this  section  are  positive 
and  if.  after  a  public  program  review, 
EPA  issues  a  Federal  Register  notice  or 
sends  a  certified  letter  to  the  test 
sponsor  specifying  that  the  testing  shall 
be  initiated. 

[2]  For  the  purposes  of  this  section, 
tlie  following  provisions  also  apply: 

[i]  Dose  levels.  The  duration  of 
exposure  shall  be  for  6  hours  per  day. 

[ii]  Route  of  administration.  Animals 
shall  be  exposed  to  HDI  by  inhalation. 

(ii)  Reporting  requirements.  (A)  The 
gene  mutation  tests  shall  be  completed 
and  final  report  submitted  to  EPA  as 
follows: 

[1]  The  Salmonella  typhimurium 
reverse  mutation  assay  within  9  months 
of  the  effective  date  of  the  final  rule. 

[2]  The  gene  mutation  in  mammalian 
cells  assay  within  19  months  of  the 
effective  date  of  the  final  test  rule. 

[3]  The  sex-linked  recessive-lethal  test 
in  Drosophila  melanogaster  within  31 
months  of  the  effective  date  of  the  final 
rule. 

(4)  The  mouse  visible  specific-locus 
test  or  mouse  biochemical  specific  locus 
test  within  51  months  of  the  date  of 
EPA's  notification  of  the  test  sponsor  by 
certified  letter  or  Federal  Register  notice 
under  paragraph  (c)(4)(i)(C)  of  this 
section  that  testing  shall  be  initiated. 

(B)  Progress  reports  shall  be  submitted 
to  EPA  for  the  Drosophila  sex-linked 
recessive  lethal  test  6  month  intervals 
beginning  6  months  after  the  effective 
date  of  the  final  rule  until  the 
submission  of  the  final  report. 

(C)  Progress  reports  shall  be 
submitted  to  EPA  for  the  mouse  visible 
specific  locus  test  or  mouse  biochemical 
specific  locus  test  at  6-month  intervals 
beginning  6  months  after  the  date  of 
EPA's  notification  of  the  test  sponsor 
that  testing  shall  be  initiated  until 
submission  of  the  final  report. 


(5)  Mutagenic  effects — chromouoinal 
ohpvrotion — (1)  Required  testing.  (A)  An 
in  vitro  cytogenetics  test  shall  be 
conducted  with  HDI  in  accordanre  wifh 
§  798.5375  of  this  chapter. 

IB)  (7]  An  in  vivo  cytogenelics  lesl 
shall  be  conducted  with  HDI  in 
accordance  with  S  798.5385  of  this 
chapter  except  for  the  provisions  in 
paragraphs  (d)(5)  (iii)  and  (iv),  if  the  in 
vitro  lest  co.nducfed  pursuant  to 
paragraph  (c)(5)(i)(  A]  of  this  section  is 
negative. 

[2]  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

(/]  Route  of  administration.  Animals 
shall  be  exposed  to  HDI  by  inhalation. 

[if)  Treatment  schedule.  The  duration 
of  exposure  shall  be  for  6  hours  per  day 
for  5  consecutive  days  with  one  sacrifice 
time  or  for  6  hours  per  day  for  1  day 
with  3  sacrifice  times. 

(C)  [1]  A  dominant  lethal  assay  shall 
be  conducted  with  HDI  in  accordance 
with  §  798.5450  of  this  chapter  except  for 
the  provisions  in  paragraphs  (d)(3)  (ii) 
and  (iii),  unless  both  the  in  vitro  and  in 
vivo  cytogenetics  tests  conducted 
pursuant  to  paragraphs  (c)(5)(i)  (A)  and 
(B)  of  this  section  are  negative. 

[2]  For  purposes  of  this  section,  the 
following  provisions  also  apply: 

[i]  Route  of  administration.  Animals 
shall  be  exposed  by  inhalation. 

[ii]  Treatment  schedule.  The  duration 
of  exposure  shall  be  for  6  hours  per  day 
for  5  consecutive  days. 

(D)  [1)  A  heritable  translocation  test 
shall  be  conducted  with  HDI  in 
accordance  with  §  798.5460  of  this 
chapter  except  for  the  provisions  in 
paragraphs  (d)(5)  (ii)  and  (iii),  of  the 
results  of  the  dominant  lethal  assay 
conducted  pursuant  to  paragraph 
(c)(5)(i)(C)  of  this  section  are  positive 
and  if,  after  a  public  program  review, 
EPA  issues  a  Federal  Register  notice  or 
sends  a  certified  letter  to  the  test 
specifying  that  the  testing  shall  be 
initiated. 

[2]  For  the  purposes  of  this  section, 
the  following  provisions  also  apply: 

[i]  Route  of  administration.  Animals 
shall  be  exposed  to  HDI  by  inhalation. 

[ii]  [Reserved) 

(ii)  Reporting  requirements.  (A)  The 
chromosomal  aberration  tests  shall  be 
completed  and  the  final  reports 
submitted  to  EPA  as  follows: 

(7)  The  in  vitro  cytogenetics  test 
within  10  months  of  the  effective  date  of 
the  final  rule. 

[2]  The  in  vivo  cytogenetics  test 
within  24  months  of  the  effective  date  of 
the  final  rule. 

[3]  The  dominant  lethal  assay  within 
36  months  of  the  effective  date  of  the 
final  rule. 


[4]  The  h»?ri1able  trHnslocafion  t"sl 
within  25  months  of  the  dale  of  KPA's 
notification  of  the  test  sponsor  l-y 
certified  lel!t?i  oi  Federal  Register  nolii  •? 
under  paragra- ":  (c)(fi)|i)|D)  of  Ihis 
■section  that  'es-iiig  shall  be  initiated 

(D)  F*rogrf,'SS  reports  shall  be  suhmilted 
to  EPA  for  ihe  in  vitro  cyfogenelit  s.  the 
in  vivo  cylogencti;  s.  and  the  don^inanl 
lethal  assays  at  6-mon)hs  inleivals 
beginning  6  nionlhs  after  the  effer'iif^ 
date  of  the  final  rule  until  suhm'ss-.m  tjf 
the  applicable  final  report. 

|C)  Progress  reports  shall  be 
submitted  to  FX*.\  for  the  heritable 
translocation  assay  a*  6-month  in'«rvals 
beginning  6  months  after  the  date  of 
EPA's  nolifiration  of  the  test  sponsor 
that  testing  shall  be  initia.ted  until 
submission  of  the  final  report. 

(6)  Neurotoxicity — (i)  Required 
testing.  (A)(7)  An  acu.e  and  subchionic 
functional  obser\ation  battery  shall  be 
conducted  with  HDI  in  accordanre  with 
§  798.6050  of  this  chapter  except  for  the 
provisions  in  paragraphs  (d)  (3)  ami  (6) 
of  §  798.6050. 

[2]  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[i]  Duration  and  frequency  of 
exposure.  For  the  acute  study,  animals 
shall  be  dosed  for  4  to  6  hours  once.  For 
the  subchronic  study,  animals  shall  be 
dosed  for  6  hours  per  day,  5  days  per 
week  for  90  days. 

[ii]  Route  of  exposure.  For  the  acute 
and  subchronic  studies,  animals  shall  be 
exposed  to  HDI  by  inhalation. 

(B)  [1]  An  acute  and  subchronic  motor 
activity  test  shall  be  conducted  with 
HDI  in  accordance  with  §  798.6200  oi 
this  chapter  except  for  the  provisions  m 
paragraph  (d)  (5)  and  (6)  of  S  798.6200 

[2]  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[i]  Duration  and  frequency  of 
exposure.  For  the  acute  study,  amirjals 
shall  be  dosed  for  4  to  6  hours  onr*.  For 
the  subchronic  study,  animals  shall  Iw 
dosed  for  6  hours  per  day.  5  da>  s  per 
week  for  90  days; 

(ii)  Route  of  exposure.  For  the  a<:ule 
and  the  subchronic  studies,  animals 
shall  be  exposed  to  HDI  by  inhalation. 

(C)(7)  A  neuropathology  test  shall  be 
conducted  with  HDI  in  accordanre  with 
§  798.6400  of  this  chapter  except  for  the 
provisions  in  paragraphs  (d)  |5)  and  (6) 
of  §  798.6400 

[2]  For  the  purpose  of,this  section,  the 
following  provisions  also  apply: 

[i]  Duration  and  frequent  y  of 
exposure.  Animals  shall  be  dosed  for  6 
houi-s  per  day.  5  days  per  week  for  90 
days. 

[if]  Route  of  exposure.  Animals  shall 
be  exposed  to  HDI  by  inhalation. 
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|ii)  Rffportinn  requirements.  (A)  The 
subchronic  functional  observation 
bdtterj'.  subchronic  motor  urtivity,  and 
neuropathology  tests  shall  be  completed 
and  the  final  reports  submitted  to  EPA 
within  21  months  of  the  effective  date  of 
the  Hnal  rule. 

(B)  The  acute  functional  ol«8er\ation 
bdtlery  and  acute  motor  activity  tests 
shall  be  completed  and  the  final  reports 
submitted  to  EPA  within  9  months  of  the 
effective  date  of  the  final  rule. 

(C)  Progress  reports  shall  be 
submitted  to  EPA  for  the  acute  and 
subchronic  functional  observation 
battery,  acute  and  subchronic  motor 
activity,  and  neuropathology  tests  at  6- 
month  intervals  beginning  6  months 
after  the  effective  date  of  the  final  rule 
until  submission  of  the  applicable  final 
report. 

(7)  Pharmacokinetics  Testing — 
[Reserved] 

(d)  Chemical  fate  testing — 
Hydrolysis — (1)  Required  testing.  A  rate 
of  hydrolysis  in  the  gaseous  phase  shall 
be  conducted  with  HDI  in  accordance 
with  the  test  guideline  by  M.W.  Holdren, 
C.W.  Spicer.  and  R.M.  Riggens  entitled. 
"Gas  Phase  Reaction  of  Toluene 
Diisocyanate  with  Water  Vapor"  and 
published  in;  American  Industrial 
Hygiene  Association  Journal.  45:626-633 
(1984)  which  is  incorporated  by 
reference.  This  method  is  available  for 
inspection  at  the  Office  of  Federal 
Register.  Rm.  8301. 1100  L  St.  NW.. 
Washington.  DC  20408  and  copies  may 
be  obtained  from  the  EPA  TSCA  Public 
Docket  Office.  Rm.  NE  G-004.  401  M 
Street  SW..  Washington.  DC  20460.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  (J.S.C. 
,S.'-i2(a)  and  1  CFR  Part  51.  This  material 
is  incorporated  as  it  exists  on  the 
effective  date  of  this  section  and  a 
notice  of  any  change  in  this  material  will 
be  published  in  the  Federal  Register. 
Copies  of  the  incorporated  material  may 
be  obtained  from  the  Document  Control 
Officer  (TS-793).  Office  of  Pesticides 
and  Toxic  Substances.  Environmental 
Protection  Agency.  Rm.  NE-G004.  401  M 
Street  SW..  Washington  DC.  20460. 

[Z]  Reporting  requirements,  (i)  The 
h\drolysis  in  the  gaseous  phase  test 
shall  be  completed  and  the  final  report 
submitted  to  EPA  within  12  months  of 
the  effective  date  of  the  rule. 

(ii)  A  progress  report  shall  be 
submitted  to  EPA  for  the  hydrolysis  test 
6  months  after  the  effective  date  of  the 
final  rule. 

(e)  Effective  dates.  (1)  This  rule  shall 
become  effective  44  days  after  date  of 
publication  oi  the  final  rule  in  the 
Federal  Register. 


[2]  The  guidelines  and  other  test 
methods  cited  in  this  section  are 
referenced  as  they  exist  on  the  effective 
date  of  the  final  rule. 

llnFormalion  collection  requirements  have 
been  approved  by  the  Office  of  Management 
and  Budget  under  control  number  2070-0033) 

(f  R  Doc.  89-11824  Filed  5-lB-«9:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  10  and  IS 
ICG0  81-059a| 
RIN211S-AB91 

Licensing  of  Offlcsrs  and  Operators 
for  Mobile  Offshore  Drilling  Units 

AQCNCV:  Coast  Guard.  DOT. 
ACnON:  Supplemental  Notice  of 
Proposed  Rulemaking 

SUMMARY:  This  supplemental  notice 
deals  solely  with  the  licensing  of  officers 
on  mobile  offshore  drilling  units 
(MODUs)  and  the  manning  of  these 
vessels.  This  proposal  would  replace  the 
Interim  Final  Rule  published  on  October 
16. 1987  (52  FH  38660).  The  effective  date 
of  that  Interim  Final  Rule  was 
suspended  indefinitely  on  February  28. 
1989  (54  FR  8334).  The  licensing 
structure  implements  National 
Transportation  Safety  Board  (NTSBj 
recommendations  for  the  establishment 
of  personnel  qualifications  and  manning 
regulations  for  this  type  of  vessel. 
Compliance  with  these  minimum 
standards  will  ensure  that  qualified 
individuals  are  on  board  to  deal  with 
marine  safety  related  matters. 
DATE:  Comments  must  be  received  on  or 
before  June  16. 1989. 
ADDRESSES:  Comments  should  be 
submitted  to:  The  Executive  Secretary'. 
Marine  Safety  Council  (G-LRA-2)  [CGD 
81-05ga|  U.S.  Coast  Guard.  Washington. 
DC  20593-0001.  Between  8:00  a.m.  and 
3:00  p.m..  Monday  through  Friday, 
comments  may  be  delivered  to  and  will 
be  available  for  inspection  or  copying  at 
the  Marine  Safety  Council  (G-LRA-2). 
Room  3600,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street.  SW., 
Washington.  DC  20593-0001.  (202)  267- 
1477. 

FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  Gerald  D.  Jenkins.  Project 
Manager,  Office  of  Marine  Safety, 
Security  and  Environmental  Protection. 
(G-MVP),  phone  (202)  267-0224. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 


participate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
arguments.  Written  comments  should 
include  the  name  and  address  of  the 
person  making  them,  identify  this  notice 
[CGD  81-059a],  the  specific  section  of 
the  proposal  to  which  the  comment 
applies,  and  the  reason  for  the  comment. 
Persons  desiring  an  acknowledgement 
that  their  comment  has  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  All 
comments  received  before  expiration  of 
the  comment  period  will  be  considered 
before  final  action  is  confirmed. 

Drafting  Information 

The  principal  drafters  of  this 
supplemental  notice  are:  LCDR  Gerald 
D.  Jenkins.  Office  of  Merchant  Marine 
Safety.  Security  and  Environmental 
Protection,  and  CDR  Gerlad  A.  Gallion. 
Office  of  Chief  Counsel. 

Background 

The  Notice  of  Proposed  Rulemaking  to 
completely  revise  licensing  regulations 
in  Part  10  of  Title  46,  Code  of  Federal 
Regulations,  published  on  August  8. 1983 
(48  FR  35920)  included  proposed  rules 
which  formalized  the  special  industry 
licenses  and  extended  their  application 
to  all  mobile  offshore  drilling  units.  As  a 
result  of  comments  received,  a  separate 
Supplemental  Notice  of  Proposed 
Rulemaking  concerning  the  licensing  of 
officers  on  MODUs  and  the  manning  of 
these  vessels  was  published  on  October 
24. 1985  (50  FR  43366).  The  Coast  Guard 
received  generally  good  support  from 
the  mobile  offshore  drilling  industry. 
Forty-five  specific  written  comments 
were  submitted  and  the  International 
Association  of  Drilling  Contractors 
(lADC)  provided  the  detailed  MODU 
On-Board  Marine  Task  Analysis  Report. 
An  Interim  Final  Rule  was  published  on 
October  16. 1987  (52  FR  38660).  The 
Coast  Guard  received  fifteen  written 
comments  to  the  Interim  Final  Rule. 
These  comments  demonstrate  that 
additional  changes  were  necessary  in 
order  to  adequately  address  several 
subjects.  This  supplemental  notice 
revises  the  offshore  installation  manager 
qualifications  and  MODU  manning 
levels.  It  also  provides  a  procedure  by 
which  unlicensed  individuals  currently 
serving  in  positions  requiring  licenses 
can  obtain  the  required  credentials. 

Specific  Comment  Areas 

1.  Effective  date  of  regulations.  The 
nature  of  the  comments  made  to  the 
previously  published  Interim  Final  Rule 
demonstrate  that  extensive  changes  to 
the  rulemaking  are  appropriate.  To 
facilitate  public  comment  on  these 


changes,  the  Coast  Guard  has  decided  to 
publish  a  second  supplemental  notice  of 
proposed  rulemaking  (SNPRM). 
Although  the  previously  published 
Interim  Final  Rule  did  not  go  into  effect 
on  April  1, 1989.  as  anticipated,  the 
Coast  Guard  is  committed  to  publishing 
a  final  rule  as  soon  as  possible.  When 
the  Final  Rule  is  published  the  Coast 
Guard  will  adjust  the  effective  dates  to 
permit  the  public  adequate  time  in 
which  to  meet  these  regulatory 
requirements. 

2.  MODU  deck  licenses.  In  response 
to  comments  suggesting  a  need  to 
distinguish  between  the  qualification 
requirements  for  various  offshore 
installation  manager  (OIM) 
endorsements,  the  Coast  Guard 
proposes  to  establish  five  different 
endorsements:  OIM  Unrestricted,  OIM 
Surface  Units  on  Location.  OIM  Surface 
Units  Underway.  OIM  Bottom  Bearing 
Units  on  Location,  and  OIM  Bottom 
Bearing  Units  Underway.  The 
experience,  training  and  examination 
requirements  have  been  differentiated 
based  upon  the  skills  required. 

Five  comments  suggested  that  any 
college  degree  be  accepted,  in  lieu  of  the 
required  engineering  degree  from  a 
recognized  school  of  technology 
accredited  by  the  Accreditation  Board  of 
Engineering  and  Technology  (ABET),  as 
a  means  of  qualifying  for  a  MODU 
license.  The  Coast  Guard  believes  that 
the  degree  should  be  a  technical  one 
received  through  a  recognized  school  of 
technology,  not  any  degree  received 
through  an  accredited  college.  The 
ABET  accreditation  requirement  is  used 
elsewhere  in  the  licensing  regulations 
and  eliminates  the  need  for  the  Coast 
Guard  to  evaluate  these  programs. 

Three  comments  stated  that  the 
proposed  physical  requirements  for 
color  sense  and  visual  acuity  were  too 
restrictive  and  should  be  relaxed  for 
OIM  license  applicants.  The  Coast 
Guard  does  not  agree  with  this 
recommendation.  The  regulations 
established  in  the  Final  Rule  to  Part  10 
published  January  4. 1989  (54  FR  125) 
allow  applicants  for  OIM,  BS,  or  BCO 
license  to  meet  the  color  and  vision 
standards  of  licensed  engineers. 
Because  the  engineer  color  sense  and 
visual  acuity  requirements  are  less 
stringent  than  the  deck  license 
requirements,  and  many  vessel  systems 
are  color  coded,  the  Coast  Guard 
believes  that  further  relaxation  is 
unwarranted.  Individuals  not  meeting 
these  standards  still  have  the  option  of 
seeking  a  vision  waiver  under  the 
provisions  of  §  10.205(d)(4). 

One  comment  suggested  that  the 
positions  of  assistant  driller,  electrician, 
crane  operator,  and  ballast  control 


operator  be  deleted  from  the  list  of 
identified  supervisory  positions  for  OIM 
qualifying  experience  because  they  did 
not  have  sufficient  supervisory 
responsibilities  to  meet  the  experience 
needs  of  an  OIM.  The  Coast  Guard 
believes  these  positions  should  be 
retained  on  the  list  of  identified 
supervisory  positions  because  the 
responsibility  and  supervisory  nature  of 
the  associated  duties  allow  their 
companies  to  evaluate  the  responsibility 
of  the  individual.  The  Coast  Guard 
interprets  the  receipt  of  only  one 
unfavorable  comment  as  an  indication 
of  the  mobile  offshore  drilling  industry's 
concurrence  with  the  proposal. 

Three  comments  requested  the  Coast 
Guard  clarify  whether  the  holder  of  an 
OIM.  BS  or  BCO  license  could  satisfy 
the  lifeboatman  requirement  on  a  mobile 
offshore  drilling  unit.  Since  46  CFR 
109.323  requires  licensed  officers  or 
lifeboatmen  to  be  in  command  of  a 
lifeboat  or  inflatable  liferaft.  and  OIMs, 
BSs.  and  BCOs  are  licensed  officers, 
they  can  be  counted  as  lifeboatmen  for  a 
MODU's  lifeboatman  requirement. 

Several  comments  suggested  that  the 
Interim  Final  Rule  allowing  a  hcensed 
unlimited  master,  chief  mate,  or  second 
mate  to  qualify  for  an  OIM  license 
endorsement  with  six  months  of  MODU 
service  be  revised  by  deleting  the 
position  of  second  mate.  The  comments 
stated  that  only  those  individuals 
holding  an  unhmited  master  or  chief 
mate  hcense  possess  the  requisite 
experience  which  should  allow  an 
individual  to  qualify  as  OIM  using  this 
limited  service  requirement.  The  Coast 
Guard  agrees  and  has  amended  the 
supplemental  proposed  rulemaking 
accordingly. 

3.  Rig-mover  concept.  In  response  to 
the  Coast  Guard's  solicitation  in  the 
Interim  Final  Rule  for  additional 
comment  on  the  rig-mover  concept, 
many  comments  recommended  specific 
qualifications  for  a  rig-mover  to  obtain  a 
license  as  OIM  Underway.  These 
recommendations  have  been  adopted 
and  are  included  in  proposed  S  10.470. 
As  proposed,  to  qualify  for  the  OIM 
license,  a  rig-mover  must  be 
recommended  as  qualified  by  a  senior 
company  official,  have  completed  the 
required  training  courses,  and  have 
completed  a  minimum  number  of  MODU 
moves. 

The  commenters  differed  as  to  the 
minimum  number  of  rig  moves  that  they 
believed  should  be  required  to  qualify 
an  apphcant  for  an  OIM  Unrestricted  or 
Underway  license.  The  Coast  Guard 
reviewed  the  recommendations  and 
believes  that  the  rig-mover  should 
participate  in  a  minimum  of  ten  rig 
moves  as  an  observer  in  training  or  as  a 


rig-mover  under  supervision,  and  direct 
a  minimum  of  five  rig  moves  while  under 
the  supervision  of  an  experienced  rig- 
mover.  License  applicants  currently 
serving  as  rig  movers  would  be  required 
to  document  having  participated  in  tin 
rig  moves,  of  which  the  applicant  h.id 
directed  at  least  five. 

4.  Conversion  of  master/mate  MODI' 
licenses  to  the  new  OIM/BS/BCO 
licenses.  Six  comments  requested  thiit 
the  Coast  Guard  establish  specific 
policy  on  converting  master  MODU  or 
mate  MODU  licenses,  issued  since  1973, 
to  those  MODU  licenses  issued  under 
the  new  system.  The  Coast  Guard 
proposes  to  require  that  a  master  MODU 
or  mate  MODU  be  converted  to  the  new 
licenses  for  offshore  installation 
manager  (OIM),  barge  supervisor  (BS). 
or  ballast  control  operator  (BCO).  Under 
the  proposal,  personnel  holding  master 
MODU  or  mate  MODU  licenses  will  not 
be  required  to  be  examined  in  order  to 
convert  their  licenses.  They  must, 
however,  present  evidence  of  the 
required  qualifying  services  and 
completion  of  the  appropriate  required 
training  courses. 

In  some  cases  a  licensed  master 
MODU  or  mate  MODU  not  having  the 
qualifying  service  to  convert  to  a  new 
MODU  license  may  already  be  ser\'ing 
in  a  position  requiring  the  new  license. 
In  such  a  situation,  the  Coast  Guard  will 
consider  issuing  a  limited  hcense 
authorizing  service  in  that  position  on 
that  particular  vessel. 

5.  Drilling  safety  course.  In  the  Interim 
Final  Rule  the  Coast  Guard  requested 
comments  concerning  possible 
requirements  for  training  courses  in 
blowout  prevention  and  well  control, 
hydrogen  sulfide,  and  drilling  equipment 
safety  and  management.  The  Coast 
Guard  was  concerned  that  the  persormel 
aboard  MODUs  operating  in  foreign 
waters  would  not  receive  the  same  level 
of  training  in  these  subjects  as  required 
by  U.S.  Minerals  Management  Service 
(MMS)  regulations  for  personnel  aboard 
MODUs  operating  on  the  Outer 
Continental  Shelf  of  the  United  States. 

Five  comments  suggested  thai  such 
courses  were  necessary  for  marine 
crews  working  upon  U.S.  certificated 
vessels  in  foreign  waters.  The  Coast 
Guard  agrees  in  part  with  the 
recommendations  to  require  this 
training.  The  Coast  Guard  believes  that 
OIM  licensed  personnel  aboard  MODUs 
operating  outside  the  U.S.  Outer 
Continental  Shelf  should  be 
knowledgeable  of  the  material  covered 
by  the  MMS  regulations  for  blowout 
prevention  and  well  control  training. 
Therefore,  the  Coast  Guard  has  added 
this  requirement  to  the  proposed 
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qualifications  for  OIM  licenses 
authorizing  service  on  location. 

With  regard  to  hydrogen  sulfide 
training,  the  Coast  Guard  believes  that 
since  the  MMS  requires  the  lessee, 
rather  than  the  person  in  charge  of  a 
MODU,  to  be  responsible  for 
implementing  the  onboard  training 
requirements  for  hydrogen  sulfide,  this 
course  should  not  be  included  in  the 
qualifications  for  an  OIM  license. 
However,  the  Coast  Guard  is  currently 
drafting  an  NPRM  to  revise  the 
regulations  of  MODUs  (CGD  8a-071a), 
which  is  expected  to  be  published  this 
year.  The  Coast  Guard  will  consider 
including  regulations  concerning  the 
special  procedures  necessary  in  the 
event  of  a  hydrogen  sulfide  release,  to 
insure  that  they  are  available  to  all 
personnel  on  board. 

After  review  of  the  contents  of  the 
drilling  equipment  safety  and 
management  course,  the  Coast  Guard 
believes  that  much  of  the  subject  matter 
is  repetitive  of  information  contained  in 
the  blowout  prevention  and  well  control 
course  curriculum,  and  will  not. 
therefore,  include  this  course  in  the 
qualification  requirements  for  an  OIM 
license. 

One  comment  stated  that  drilling 
safety  courses.  e.g.,  blowout  prevention 
and  well  control,  are  appropriate  only 
for  the  drilling  crews  and  not  the  marine 
crews  aboard  a  MODU.  The  commenter 
suggested  that  if  an  OIM  who  is  not  a 
toolpusher  needed  drilling  safety 
knowledge  he  would  consult  an 
experienced  member  of  the  drilling 
crew.  The  Coast  Guard  agrees  that  the 
OIM  should  consult  with  those 
personnel  who  are  experts  in  drilling 
operations  aboard  a  MODU.  However, 
in  addition  to  this  expert  advice,  the 
person-in-charge.  the  OIM.  should 
possess  a  basic  knowledge  of  drilling 
operations  which  can  best  be  achieved 
through  the  completion  of  a  drilling 
safety  course. 

One  comment  suggested  that  only 
mariners  with  unlimited  licenses  serving 
upon  MODUs  need  to  complete  drilling 
safety  courses.  The  Coast  Guard  does 
not  agree.  It  is  possible  that  OIM 
qualifying  service  in  a  MODU 
supervisory  position  such  as  crane 
operator  or  tiallast  control  operator  may 
provide  an  applicant  with  little  or  no 
knowledge  of  the  subjects  incorporated 
in  a  drilling  safety  course.  Also,  drilling 
personnel  aboard  MODUs  operating  in 
the  Outer  Continental  Shelf  of  the 
United  States  have  for  years  been 
required,  under  MMS  regulations,  to 
complete  drilling  safety  programs.  This 
is  not  a  new  training  requirement.  The 
Coast  Guard  is  only  proposing  to  extend 
an  existing  requirement  to  those 


licensed  personnel  working  aboard  U.S. 
MODUs  operating  outside  the  U.S.  Outer 
Continental  Shelf. 

6.  Method  for  certifying  blowout 
prevention  and  well  control  training.  All 
the  comments  which  discussed  the 
approval  or  acceptance  scheme  for 
drilling  safety  courses  advocated  the  use 
of  industry  certified,  rather  than 
government  approved,  training 
programs.  Currently,  the  MMS  requires 
that  blowout  prevention  and  well 
control  courses  for  MODU  drilling 
personnel  operating  on  the  U.S.  Outer 
Continental  Shelf  be  approved  by  the 
MMS.  The  Coast  Guard  believes  this 
MMS  course  approval  requirement 
should  be  retained  for  the  MODU 
licenses. 

7.  Unlicensed  personnel  currently 
serving.  Four  comments  recommended 
the  'grandfathering'  of  unlicensed 
personnel  currently  serving  in  positions 
on  MODUs  which  will  require  licensed 
individuals  should  the  proposed 
regulations  become  effective.  The  Coast 
Guard  agrees  that  some  provisions 
should  be  made  in  order  to  mitigate  the 
impact  on  the  industry  of  requiring 
licensed  MODU  personnel  and  to 
facilitate  the  continued  employment  of 
personnel  currently  serving  aboard 
MODUs.  Therefore,  the  Coast  Guard 
proposes  to  establish  a  temporary 
licensing  procedure  for  those  individuals 
who,  between  August  1, 1986  and 
August  1. 1989.  served  on  MODUs  in  a 
capacity  equivalent  to  OIM.  BS.  or  BCO. 
Proposed  S  10.478  has  been  added  to 
Part  10  reflect  this  change. 

Additional  comment  is  solicited  on 
means  by  which  a  more  effective 
temporary  license  procedure  might  be 
established. 

8.  Coast  Guard  course  guidelines.  The 
Coast  Guard  is  currently  drafting  the 
proposed  guidelines  for  Coast  Guard 
approved  courses  in  MODU  stability 
and  MODU  survival  suits  and  survival 
craft.  These  guidelines  are  being  based 
on  courses  currently  approved  by  the 
Coast  Guard  and  working  papers 
drafted  by  organizations  such  as  the 
lADC  and  the  IMO.  The  Coast  Guard 
intends  to  release  these  guidelines  to  the 
mobile  offshore  drilling  industry  for 
comment  following  the  publishing  of  this 
SNPRM.  Anticipating  the  mobile 
offshore  drilling  industry's  concern  that 
the  currently  established  industry 
training  schools  would  be  unable  to 
establish  programs  meeting  the  course 
guidelines  by  the  effective  dale  of  these 
regulations,  the  Coast  Guard  has  added 
S  10.476  to  this  SNPRM.  Section  10.476 
provides  for  the  acceptance  of  similar, 
nonapproved  courses  until  January  1. 
1991.  The  Coast  Guard  believes  this  will 
allow  the  training  schools  sufficient  time 


to  augment  these  courses  into  their 
existing  training  programs  without 
undue  hardship  to  either  the  license 
applicant  or  the  mobile  onshore  drilling 
industry. 

9.  MODU  stability  course.  Five 
comments  stated  that  the  terminology, 
"basic  and  advanced",  should  be 
removed  from  the  course  title  as  it 
implied  that  two  stability  courses,  a 
basic  and  an  advanced,  were  required 
for  all  OIM  licenses.  The  Coast  Guard 
understands  that  there  might  be  some 
confusion  on  this  matter  and  has 
proposed  to  amend  the  course 
designations  accordingly.  Three 
comments  suggested  changing  the 
current  format  of  the  proposed  stability 
course  to  a  form  more  in  line  with 
International  Association  of  Drilling 
Contractors'  course  standard  entitled, 
'Training  and  Certification  of  Ballast 
Control  System  Operators  on  Column 
Stabilized  Mobile  Offshore  Drilling 
Units",  which  was  submitted  to  the 
Coast  Guard  on  December  4. 1984.  in 
connection  with  the  MODU  Marine  Task 
Analysis  Report.  The  Coast  Guard  is 
currently  drafting  the  guidelines  for  a 
MODU  stability  course  based  on  that 
lADC  proposal  and  the  International 
Maritime  Organization  preliminary  draft 
assembly  resolution,  STW  20/WP.3, 
entitled  "Recommended  Standards  of 
Specialized  Training.  Qualifications,  and 
Certification  of  Key  Personnel  Assigned 
Responsibility  for  Essential  Marine 
Functions  on  Mobile  Offshore  Units".  It 
is  anticipated  that  these  guidelines  will 
provide  for  four  different  stability 
courses:  OIM  surface  unit.  OIM  bottom 
bearing  unit.  Barge  Supervisor,  and 
Ballast  Control  Operator.  These 
guidelines  will  be  distributed  for 
industry  review  and  conunent  prior  to 
being  finalized. 

10.  Acceptance  of  foreign  training 
courses.  Two  comments  stated  that  the 
Coast  Guard  should  accept  as  meeting 
hcense  qualification  training 
requirements  those  training  programs 
offered  by  companies  abroad.  Since 
these  courses  are  available 
domestically,  the  Coast  Guard  proposes 
not  to  accept  foreign  courses.  The  Coast 
Guard  may  consider  the  subject  at  a 
future  date  if  it  appears  that  a  valid  and 
recognizable  need  exists  to  accept 
foreign  courses  in  lieu  of  domestic 
training  programs.  However,  the  Coast 
Guard  proposes  to  accept  foreign 
courses  which  meet  the  guidelines  of 

S  10.476  of  this  Part  for  license 
applications  submitted  prior  to  January 
1,1991. 

11.  Development  of  MODU  license 
examinations.  Three  comments  stated 
that  development  of  the  new  MODU 
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license  examinations  should  only  be 
done  by  the  mobile  offshore  drilling 
industry.  The  commenters  stated  that  a 
private  consulting  firm,  contracted  by 
the  Coast  Guard,  may  not  possess  the 
experience  necessary  to  accurately 
address  the  level  of  knowledge  required 
for  each  license.  The  Coast  Guard  does 
not  agree  with  this  recommendation. 
Through  periodic  discussions  held  with 
the  consulting  firm  to  this  project,  the 
Coast  Guard  was  advised  that  the  lADC 
has  been  and  continues  to  be  offering  its 
expertise  in  the  formulation  of  this 
license  examination  package.  By 
combining  the  experience  of  the  offshore 
oil  industry  and  the  examination 
program  skills  of  the  contracted 
consulting  firm,  the  MODU  license 
exams  will  accurately  reflect  the 
subjects  for  which  knowledge  is 
required  of  an  applicant  seeking  a 
MODU  license. 

12.  MODU  engineering  licenses.  Four 
comments  suggested  a  reduction  in  the 
amount  of  employment  required  to 
qualify  for  either  the  chief  engineer 
MODU  or  assistant  engineer  MODU 
license.  The  comments  noted  that 
qualifying  experience  requirements  for 
engineer  licenses  were  not  consistent 
with  that  experience  required  for  deck 
licenses.  The  Coast  Guard  agrees  and  in 
the  proposal  has  reduced  the  amount  of 
employment  required  for  chief  engineer 
MODU  from  six  to  four  years,  and  for 
assistant  engineer  MODU  from  three  to 
two  years.  Associated  service  has  also 
been  reduced  accordingly.  Reduction  in 
the  total  required  service,  however,  will 
prevent  individuals  with  these  licenses 
from  serving  on  self-propelled  units  on 
voyages  of  more  than  72  hours. 

One  comment  requested  that  the 
qualifying  experience  requirements  for 
chief  engineer  MODU  and  assistant 
engineer  MODU  include  a  provision 
allowing  holders  of  unlimited  chief 
engineer  or  assistant  engineer  of  steam 
or  motor  vessels  to  qualify  for  a  license. 
This  is  unnecessary  since  the  unlimited 
licenses  already  authorize  service  on 
MODUs. 

13.  Examination  subject  tables  for 
MODU  licenses.  Table  10.920,  Subjects 
for  MODU  Deck  Licenses,  was  revised 
to  reflect  the  five  OIM  endorsement 
categories  and  include  changes  to  the 
examination  topics  suggested  by  the 
consulting  firm  contracted  by  the  Coast 
Guard  to  develop  the  new  MODU 
examinations. 

Table  10.950  was  revised  to  coincide 
with  the  Table  of  Subjects  for 
Engineering  Licenses  in  the  Final  Rule 
for  Part  10  (54  FR 125).  As  stated  in  the 
preamble  to  the  Final  Rule,  the 
examination  subject  titles  were  revised 
to  use  language  which,  through  previous 


regulatory  nse,  is  familiar  to  the 
industry. 

14.  Single  evaluation  office  for  MODU 
license  applications.  The  Coast  Guard 
anticipates  that  the  initial  application  of 
these  regulations  will  require  a  large 
number  of  interpretations  and  policy 
determinations.  To  facilitate  timely 
action  on  these  determinations  and 
distribution  to  the  field,  the  Coast  Guard 
is  considering  a  policy  of  requiring  that 
the  review  and  approval  of  all 
applications  for  the  proposed  MODU 
licenses  be  made  by  Regional 
Examination  Center  (REC),  New 
Orleans,  LA.  Coast  Guard  statistics 
show  that  the  majority  of  MODU  license 
transactions  are  performed  at  that  REC. 
As  proposed,  MODU  license  applicants 
could  submit  their  application  to  any 
REC  where  it  would  be  examined  for 
completeness  and  then  forwarded  to 
REC  New  Orleans  for  evaluation. 
Approved  applications  would  then  be 
returned  to  the  REC  of  the  applicant's 
choice  for  examination  administration,  if 
applicable,  and  the  license  issuance. 

Comments  are  solicited  on  additional 
means  whereby  a  more  effective  license 
evaluation  procedure  might  be 
established. 

15.  Manning  levels  on  MODUs. 
Changes  are  proposed  for  the  manning 
regulations  as  a  result  of  comments 
received  and  in  response  to  recent 
revisions  to  the  manning  statutes  (Part  F 
of  Subtitle  II  of  Title  46.  U.S.  Code). 
Additionally,  these  factors  prompted 
adjustments  being  made  to  the  manning 
scales  which  appeared  in  the  preamble 
to  the  Interim  Final  Rule. 

The  statutory  revisions  modified  46 
U.S.C.  8101  and  8301.  These  revisions 
require  the  Secretary  of  Transportation 
to  consider  the  specialized  nature  of 
MODUs  when  establishing  safe  manning 
levels  for  these  units  (46  U.S.C.  8101). 
and  delete  the  statutory  minimum 
requirements  for  mates  on  MODUs  of 
1,000  or  more  gross  tons  (46  U.S.C.  8301). 
Accordingly,  proposed  S  15.520  and 
§  15.810  have  been  revised  to  specify 
carriage  requirements  for  mates,  barge 
supervisors,  and  ballast  control 
operators  on  self-propelled  MODUs. 

Three  comments  stated  that 
throughout  the  history  of  the  offshore 
industry,  a  manning  level  of  four  able 
seamen  and  two  ordinary  seamen  had 
been  more  than  sufficient  to  meet  all 
watchstanding  requirements.  These 
comments  were  a  result  of  inclusion  of 
six  able  seamen  in  certain  of  the  self- 
propelled  MODU  manning  scales.  The 
Coast  Guard  believes  that  the 
unlicensed  deck  crew  requirements  for 
MODUs  should  not  differ  from  the 
manning  standards  for  conventional 
vessels.  Therefore,  these  levels  are 


retained  in  the  manning  scales. 
However,  consistent  with  Coast  Guard 
treatment  of  conventional  vessels,  the 
substitution  of  up  to  two  specially 
trained  ordinary  seamen  is  allowed  if 
certain  criteria  are  met  and  the 
cognizant  Officer  in  Charge,  Marine 
Inspection  (OCMI)  is  satisfied  that  the 
vessel  can  continue  to  be  safely 
operated.  These  criteria  are  referenced 
in  footnote  (1)  to  the  manning  scales 
included  in  this  preamble. 

Three  comments  disagreed  that  a 
barge  supervisor  should  be  included  in 
the  required  complement  of  self- 
propelled  surface  units.  The  Coast 
Guard  agrees  that  a  barge  supervisor  is 
intended  for  non-self-propelled  units 
and  has  revised  the  manning  scales  and 
S  15.520  accordingly. 

Three  comments  stated  there  was  no 
need  to  require  a  barge  superv  isor  on 
non-self-propelled  surface  units  where 
the  OIM  is  a  licensed  master.  The  Coast 
guard  does  not  agree.  Although  a  barge 
supervisor  is  required  to  have  familiarity 
with  marine  related  matters,  this 
individual's  duties  are  to  support  the 
OIM.  The  need  for  two  separate 
individuals  is  particularly  important  in 
emergencies  and  in  other  .situations 
where  the  OIM  is  fully  employed. 

Three  comments  suggested  that  on 
sclf-propuUed  units  on  location  a  mate 
only  be  required  when  the  vessel  is 
operating  in  remote  geographic 
locations.  Although  the  Coast  Guard 
agrees  that  the  geographic  area  of 
operations  is  an  important  factor  for  an 
OCMI  to  consider  in  determining  a 
MODUs  required  complement,  we 
believe  that  there  will  be  situations 
when  the  presence  of  a  licensed  mate,  in 
addition  to  the  master,  is  necessary  lo 
ensure  the  vessels  safe  operation.  The 
requirement  for  this  individual  on  self- 
propelled  units  on  location  is  analagous 
to  the  requirement  for  a  barge 
supervisor  on  a  non-self-propelled  unit 
in  the  same  operating  mode. 

Five  comments  recommended  that 
bottom  bea-i-ing  units  on  location  not  be 
required  to  have  two  able  seamen  and 
one  ordinary  seaman  as  indicated  in  the 
manning  scales.  The  Coast  Guard  dors 
not  agree  with  this  recommendation 
Even  when  on  location,  a  bottom 
bearing  unit  is  subject  to  the  vessel 
inspection  requirements  relating  to 
installation  and  operation  of  equipment 
such  as  firefighting  and  lifesaving 
equipment.  The  requirements  for  the 
unlicensed  deck  crew  will  ensure  the 
presence  of  individuals  qualified  in  and 
capable  of  overseeing  the  operation  and 
maintenance  of  this  equipment. 

One  comment  noted  that  paragraph 
15.520(e)  could  be  construed  as  requiring 
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ballast  control  operators  on  submersible 
and  semi-submersible  MODUs  which 
are  stacked.  Depending  on  the 
circumstances,  an  OCMI  might 
determine  that  ballast  control  operators 
are  not  necessary  when  the  unit  is 
stacked.  Therefore,  proposed  paragraph 
15.520(e)  has  been  revised  so  us  not  to 
mandate  carriage  of  these  individuals  un 
stacked  units. 

Other  proposed  changes  include 
revisions  to  {  15.520  to: 

(1)  Emphasize  the  role  of  the  OCMI  in 
determining  crew  complements  of 
inspected  MOOUs,  including 
consideration  of  the  specialized  nature 
of  the  units.  This  revision  is  consistent 
with  the  requirements  of  46  U.S.C.  8101 
and  8301. 

(2)  Include  a  requirement  that  a 
drillship  be  under  the  command  of  a 
licensed  master  at  all  times.  The  Interim 
Final  Rule  required  that  a  drillship.  on 
location,  be  under  the  command  of  an 
individual  who  holds  a  license  as  master 
endorsed  as  OIM.  Although  the  addition 
is  a  restatement  of  the  requirement  in 

9  15.805.  it  has  been  added  to  fi  15.520  to 
clarify  that  a  licensed  master  must  be  in 
command  even  when  a  drillship  is  not 
on  location. 

(3)  Eliminate  the  reference  in  the 
Interim  Final  Rule,  paragraph  15.520(i), 
relating  to  drillships  underway  meeting 
the  same  manning  standards  as 
conventional  vessels.  All  MODUs. 
including  drillships.  must  meet  the 
applicable  conventional  vessel  manning 
standards  of  Part  15  as  modified  by  the 
requirements  of  }  15.520.  Therefore,  to 
avoid  confusion,  the  specific  reference 
to  drillships  has  been  deleted. 

16.  Manning  scales.  The  following 
proposed  manning  scales  have  been 
revised  in  response  to  comments  and 
statutory  revisions,  and  would  become 
part  of  our  published  policy  in  the 
Marine  Safety  Manual.  It  should  be 
noted  that,  in  comparison  to  the 
manning  scales  published  in  the 
preamble  to  the  Interim  Final  Rule,  the 
scale  below  does  not  provide  for  the 
eubslitution  of  MODU  engineers  for  the 
licenses  assistant  engineers  on  self- 
propelled  units  on  extended  voyages, 
i.e..  voyages  of  more  than  72  hours.  Such 
subsiitution  is  not  considered 
appropriate  in  view  of  the  reduced 
expt-rience  requirements  in  Part  10  of 
this  proposal  for  individuals  obtaining 
MODU  chief  and  assistant  engineer 
licenses. 

MODU  Manning  Scales 

A.  Drillships  underway — voyage  of  more 
than  72  hours: 
1 — Master 
1— Chief  Mate 
1 — Second  Mate 


1— Third  Mate 

6— Able  Seamen  (1) 

1 — Radio  Officer  (If  required  by  the 
FCC) 

1 — Chief  Engineer 

*3 — Assistant  Engineers 

•3— Oilers 
B.  Drillships  underway — voyage  of  more 
than  16  but  not  more  than  72  hours: 

1 — Master 

2 — Mates 

4 — Able  Seamen 

2 — Ordinary  Seamen 

1— Radio  Officer  (If  required  by  the 
FCC) 

1 — Chief  Engineer 

*2 — Assistant  Engineers  (2) 

*3— Oilers 
C — Drillships  underway — voyage  of  not 
more  than  16  hours: 

1 — Master 

1— Mate 

3 — Able  Seamen 

1 — Ordinary  Seamen 

1 — Radio  Officer  (If  required  by  the 
FCC) 

1 — Chief  Engineer 

*1 — Assistant  Engineer 

•2— Oilers 

When  engaged  on  a  voyage  of  not 
more  than  8  hours,  the  required  crew 
may  be  reduced  by  1  Able  Seaman  and 
1  Oiler. 

D.  Drillships  on  location: 

1 — Master  (With  OIM  endorsement) 

1— Mate 

2 — Able  Seamen 

1 — Ordinary  Seamen 

1 — Radio  Officer  (If  required  by  the 

FCC) 
1 — Chief  Engineer 
*1 — Assistant  Engineer  (2) 
*2— Oilers 

E.  Self-propelled  surface  units  (other 

than  drillships)  underway — voyage 

of  more  than  72  hours: 
1 — Master  (With  OIM  endorsement) 
1— Chief  Mate  (With  BS  or  BCO 

endorsement) 
2— Mates  (With  BCO  endorsements) 
6 — Able  Seamen  (1) 
1 — Radio  Officer  (If  required  by  the 

FCC) 
1 — Chief  Engineer 
*3 — Assistant  Engineers 
*3— Oilers 

F.  Self-propelled  surface  units  (other 

than  drillships)  underway — voyage 

of  more  than  16  but  not  more  than 

72  hours: 
1 — Master  (With  lOM  endorsement) 
2— Mates  (With  BCO  endorsements) 
4 — Able  Seamen 
2 — Ordinary  Seamen 
1 — Radio  Officer  (If  required  by  the 

FCC) 
1 — Chief  Engineer 
*2 — Assistant  Engineers  (2) 


•3— Oilers 
G.  Self-propelled  surface  units  (other  / 

than  drillships)  underway — voyage 

of  not  more  than  16  hours: 
1 — Master  (with  OIM  endorsement) 
1— Mate  (With  BCO  endorsement) 
1 — Ballast  Control  Operator 
3 — Able  Seamen 
1 — Ordinary  Seamen 
1 — Radio  Officer  (If  required  by  the 

FCC) 
1 — Chief  Engineer 
*1 — Assistant  Engineers  (2) 

*  2— Oilers 

When  engaged  on  a  voyage  of  not 
more  than  8  hours,  the  required  crew 
may  be  reduced  by  1  Able  Seaman  and 
1  Oiler. 

H.  Self-propelled  surface  units  (other 
than  drillships)  on  location  or  under 
tow: 

1 — Master  (With  OIM  endorsement) 
1— Mate  (With  BCO  endorsement) 
1 — Ballast  Control  Operator 
1 — Able  Seamen  " 

1 — Ordinary  Seaman 
1 — Radio  Officer  (If  required  by  the 

FCC) 
1— Chief  Engineer  (2) 
*1 — Assistant  Engineer  (2) 
*2— Oilers 

I.  Non-self-propelled  surface  units 
(excluding  bottom  bearing  units)  on 
location  or  under  tow: 
1 — Offshore  Installation  Manager 
1 — Barge  Supervisor 
2 — Ballast  Qintrol  Operators 
2 — Able  Seamen 
1 — Ordinary  Seaman 

|.  Non-self-propelled  bottom  bearing 
units  on  location  or  under  tow: 
1 — Offshore  Installation  Manager 
2 — Able  Seamen 
1 — Ordinary  Seaman 

The  above  manning  scales  for  self- 
propelled  MODUs  underway,  except 
under  tow  or  on  location,  reflect  reduced 
manning  scales  predicated  on 
compliance  with  section  23.A.2  of 
Volume  III  of  the  Marine  Safety  Manual 
concerning  installation  of  labor  saving 
devices  including  call  systems.  On 
vessels  that  do  not  qualify  for 
reductions  of  unlicensed  deck 
department  personnel,  the  minimum 
required  complements  should  be 
increased  by  sufficient  personnel  to 
provide  three  unlicensed  individuals  for 
each  watch. 

(1)  Up  to  two  specially  trained 
ordinary  seamen  may  be  substituted  for 
a  maximum  of  two  of  the  required  able 
seamen  provided  section  23.A.2  of 
Volume  III  of  the  Marine  Safety  Manual. 

*  Variables  t>ased  on  defprre  and  acceptance  of 
automated  tydenu. 
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and  Navigation  and  Vessel  Inspection 
Circular  3-83  are  satisfied. 

(2)  Individuals  holding  MODU 
engineer  licenses  may  be  siibstitulcd  for 
the  required  licensed  engineers. 

Regulatory  Evaluation 

The  Coast  Guard  considers  these 
regulations  to  be  non-majgr  under 
Executive  Order  12291  and  significant 
under  DOT  reguIator\'  policies  and 
procedures  (44  FR  11034;  26  February 
1979).  Coast  Guard  docket.  CGD  81-059, 
Licensing  of  Maritime  Personnel  (46  FR 
38621;  16  October  1967)  contains  a  full 
draft  regulatory  evaluation  which  also 
applies  to  this  proposed  rulemaking.  It 
may  be  inspected  or  copied  at  the 
Marine  Safety  Council  (G-LRA-2/36) 
(CGD  81-059a).  Room  3600.  U.S.  Coast 
Guard  Headquarters.  2100  Second  Street 
SW..  Washington.  DC  20593-0001.  from  8 
a.m.  to  3  p.m. 

The  costs  associated  with  the 
rulemaking  primarily  concern  training  of 
personnel.  For  this  analysis,  required 
training  costs  are  expressed  in  1988 
dollars.  The  regulations  are  not 
expected  to  have  a  significant  economic 
impact.  The  proposed  rulemaking  would 
not  require  any  major  expenditures  by 
the  maritime  industry,  consumers, 
Federal,  state  or  local  governments.  The 
proposal  would  require  individuals 
serving  in  certain  responsible  positions 
on  MODUs  of  either  the  self-propelled 
or  non-self-propelled  type  to  obtain  a 
Coast  Guard  issued  license  or 
endorsement  that  qualifies  them  far  the 
positions  held.  Implementation  would 
not  increase  manning  requirements  on 
MODUs  but  rather  would  set  a  standard 
for  training  and  experience  for  certain 
responsible  positions.  Persons  holding 
these  positions  on  MODUs  would  have 
to  meet  licensing  qualifications 
including  a  particular  level  of 
experience  on  MODUs.  completion  of 
training  courses,  physical  standards  and 
professional  examination.  Most  drilling 
companies  already  require  high 
standards  of  experience  and  training  for 
the  people  serving  on  their  units. 

The  cost  of  the  training  that  would  be 
required  by  the  proposjl  Is  summarized 
below.  The  total  cost  of  $4,252,056  may 
be  considered  to  be  a  one-time  start-up 
cost  with  minimal  additional  costs  in  the 
ensuing  years.  Of  course,  anyone 
entering  the  mobile  offshore  oil  industry 
thereafter  would  be  required  to  meet  the 
same  requirements;  however,  the  mobile 
offshore  oil  industry  has  been  on  a 
hiring  plateau  or  decline  for  the  past  few 
years,  and  there  appear  to  be  no 
problems  in  drawing  from  the  current 
pool  of  qualified  persormei. 

The  following  factors  will  significantly 
reduce  the  total  cost  shown  in  the 


evaluation.  It  is,  however,  impractical  to 
quantify  the  exact  cost  savings  without 
polling  every  licensee  and  potential 
license  holder  in  the  industry: 

(1)  Through  conversations  with 
industry  representatives,  it  was 
determined  the  proposed  amounts  of 
experience  are  reasonably  equivalent  to 
the  level  of  those  persons  serving  in 
present  positions  of  responsibility; 

(2)  Many  assigned  personnel  also  hold 
previously  issued  Coast  Guard  licenses 
as  master  MODU  (486  licenses  issued), 
mate  MODU  (81  licenses),  chief  engineer 
MODU  (291  licenses)  and  assistant 
engineer  MODU  (28  licenses).  By  virtue 
of  holding  these  licenses,  they  have  met 
current  Coast  Guard  quslificatjon 
standards  including  experierre.  physical 
standards  and  professional 
examination.  They  may  or  may  not  meet 
the  specialized  sea  service  or  training 
course  requirements  in  this  proposed 
rule.  It  is  proposed  that  license  holders 
be  required  to  meet  the  service  and 
training  course  requirements  in  order  to 
convffll  their  licenses  to  a  license  under 
the  new  system;  and 

(3)  Many  established  drilling 
companies  have  designed  and 
developed  their  own  in-house  training 
courses  and  facilities;  therefore,  these 
companies  already  train  their  personnel 
in  courses  similar  to  those  required  by 
the  proposed  rulemaking.  While  some 
costs  must  still  be  absorbed,  such  as 
loss  of  productive  work,  salary,  travel 
and  per  diem,  the  actual  cost  of  the 
training  will  be  much  less  when 
provided  by  the  parent  company. 

(4)  The  U.S.  Minerals  Management 
Services  (MMS)  already  requires 
attendance  at  a  training  course  for  blow- 
out prevention  and  well  control  training 
for  persons  in  certain  positions  on 
MODUs.  The  Coast  Guard  will  accept 
evidence  of  completion  of  the  required 
MMS  course  as  satisfying  :h)8  training 
requirement. 

The  total  cost  will  be  mitigated  by 
company  owned  or  sponsored  training 
offered  on-site  to  large  groups  of 
personnel,  among  many  other  factors. 
Furthermore,  the  costs  associated  wiih 
licensing  and  qualification  of  the 
personnel  in  positions  of  responsibility 
on  MODUs  are  quite  insignificant  when 
compared  to  typical  MODU  construction 
costs  and  operating  fees.  Current 
estimates  of  construction  range  from 
$65-$70  million  for  a  jack-up  rig,  $100- 
$120  millionfor  a  semi-submersible,  and 
$55-$125  million  for  a  drillship. 
Operating  fees  range  widely  from 
$15.000-S20.000  per  day  for  jack-ups, 
$30.000-$4a000  per  day  for  semi- 
submersibles,  to  $3O.00O-$4O.000  per  day 
for  drillships.  The  training  and 
qualifications  contained  in  the  prop<JS{il, 


which  are  strongly  recommended  by  the 
National  Transportation  Safety  Board, 
generally  supported  by  the  mobile 
offshore  oil  industry,  and  under  serious 
consideration  intemationgily.  will 
certainly  be  justified  if  they  contribute 
to  the  prevention  of  the  loss  of  even  one 
MODU  and  its  crew,  or  even  minimize 
the  down-lime  of  an  operating  unit 

Summary  of  Costs 

Training  course  costs  and  duration 
used  in  the  computations  are: 

a.  MODU  stability— Cost  estimates 
range  from  $700/student-Sl.6&')/studenl; 
and  period  of  course  is  5  days.  Average 
is  $1,175  and  5  days. 

b.  Blowout  prevention  or  well-control 
training — Cost  estimates  ranged  frotii 
$600/student  to  $750/student;  and 
period  of  course  ranges  from  3  to  5  Jays. 
Average  is  $675  and  4  days. 

c.  Survival  suit  and  survival  craft 
training — Cost  estimates  ranged  from 
$225/student  to  $400/studer.t:  and 
period  of  course  ranges  from  1  day  to  3 
days.  Average  is  $313  and  2  days. 

d.  Basic  and  advanced  firefighting 
training — Cost  estimates  are  the  same 
as  noted  in  the  preamble  to  the  Interim 
Final  Rule  (52  FR  38660)  published  16 
October  1987:  cost  estimates  ranged 
between  $10D/student  and  $400/student; 
and  period  of  course  is  5  days.  Average 
is  $150  and  5  days. 

e.  First  aid  and  CPR  training — Cost 
estimate  is  $55/ student;  and  period  of 
course  ranj^es  from  1  day  to  2  days. 
Average  is  S55  and  2  days. 

Training  in  first  aid  and 
cardiopulmonary  resuscitation  (CPR)  is 
a  basic  qualification  requirement  for  nil 
licenses  and  would  be  met  by  all  who 
possess  master,  mate,  or  MODU  licenses 
previously  issued.  Many  comparries 
already  require  first  aid/CPR  training 
for  personnel.  Firefighting  training  is 
already  required  of  masters  and  ma\t^ 
These  considerations  reduce  the 
economic  impact  of  the  proposal. 

Coast  Gu*rd  statistics  dated  1  August 
1988  indicate  a  total  of  223  ai-tive  US. 
flag  MODUs  composed  of: 

Drillships— 2 

Self-propelled  semi-submersible — 1 

,\on-self  propelled  semi-submersibles — 

4: 

Submersibles — 7 ' 
|ack-ups — 171 

I  herefore.  the  field  of  MODUs 
affected  by  this  proposal  is  3  self- 
propeiled  and  220  non-self-propelled 
units.  The  self-propelled  units  are 
manned  by  conventionally  licensed 
personnel  who  already  must  obtain  the 
specific  types  of  training  tndi<'jit<>«i 
above 


21252 Federal  Register  /  Vol.  54.  No.  94  /  Wednesday.  May  17.  1989  /  Proposed  Rules 


Federal  Register  /  Vol.  54.  No.  94  /  Wednesday.  May  17.  1989  /  Proposed  Rules 


21253 


Cost  estimates  for  required  truining 
for  all  licensed  personnel  on  MODUs  is 
determined  in  the  following  manner 
(standard  industry  practice  with  6 
months  on  and  6  months  off  schedule  for 
each  position =2  individuals  per  officer 
position): 

(a)  Orillships: 

The  proposed  regulations  only  affect 
the  training  requirements  for  one  officer 
and  then  only  when  the  vessel  is  on 
location.  When  on  location  the  master 
must  hold  a  valid  endorsement  as  OIM. 
Training  costs  associated  with  this  class 
of  vessel  are:  2  (drillshipsjx  1  (licensed 
o^icer)x  2  (individuals  per 
billet)  v.$2.163  (stability,  drilling  safety, 
and  survival  training) =$8,652. 

(b)  Self-propelled  semi-submersibles: 
The  proposed  regulations  require  on 

average  that  three  individuals  serving 
on  board  hold  MODU  endorsements  on 
their  licenses.  Training  costs  associated 
with  this  class  of  vessel  are:  1 
(vessel]  X  3  (licensed  ofFicers)  ><  2 
(individuals  per  billet]  x $2,163  (stability, 
drilling  safety,  and  survival 
training) =$12,978. 

(c)  Non-self-propelled  semi- 
submersibles: 

The  proposed  regulations  require  that 
there  be  four  MODU  licensed 
individuals  serving  on  board.  Training 
costs  associated  with  this  class  of  vessel 
are:  42  (vessels]  x  4  (licensed 
o^icers)  x  2  (individuals  per 
billet)  X  $2,366  (stability,  drilling  safety, 
survival  training,  firenghting.  and  Tirst 
aid/CPR) =$795,648. 

(d)  Non-self-propelled  bottom  bearing: 
The  proposed  regulations  require  that 

there  be  one  MODU  licensed  individual 
serving  onboard.  Training  costs 
associated  with  this  class  of  vessel  are: 
178  (vessels)  X 1  (licensed  officer)  x  2 
(individuals  per  billet)  X $2,368  (stability, 
drilling  safety,  survival  training, 
rirefighting.  and  first  aid/ 
CPR)= $843,008. 

Combining  the  four  MODU  categories, 
the  total  costs  for  the  training  courses  is: 
$8.652 -I- $lZ978-t- $795.648 -f  $ 
843.008 =$1,660,286. 

Estimated  travel  and  per  diem 
expenses  should  be  considered,  both  to 
obtain  the  training  and  for  the  required 
visit  to  a  regional  examination  center 
(REC).  The  total  combined  length  of  the 
training  courses  required  by  this 
proposal  is  approximately  11-18  days.  It 
is  estimated  that  a  1-3  day  visit  to  an 
REC  will  be  required  to  examine  for  the 
desired  license.  Application  and 
processing  may  be  done  through  the 
mail.  A  two  day  visit  to  the  REC  was 
used  in  the  calculations.  A  day  of  travel 
and  per  diem  is  also  included  for  each 
training  course  and  the  visit  to  an  REC. 
Calculating  the  per  diem  and  travel 


costs  for  each  person  is  quite  difficult. 
Many  courses  are  offered  by  the 
company  employer  on  the  drilling  site 
rather  than  moving  the  trainee  to  a 
school.  An  average  per  diem  rate  is 
approximately  $85  per  day.  Travel  is 
estimated  to  average  $250  per  person  for 
each  course  or  visit  to  an  REC.  The 
likely  maximum  per  diem  and  travel 
costs  are  estimated  as  follows: 

(a)  Drillships:  4  (individuals]  x  |(3 
courses -1-1  REC  visit)  x  $250 
(travel) -(-(17  days)  X $85  (per 
diem]]) =$9,780. 

(b)  Self-propelled  semi-submersibles: 
6  (individuals)  X  ((4  x  $250  f 
(17-(-$85)l  =  $14.670. 

(c)  Non-self-propelled  semi- 
submersibles:  336 
(individuals]  x  ((6  a  $250)  + 
(26 -(-$85)]  =$1,246,560. 

(d)  Non-self-propelled  bottom  bearing: 
356  (individuals)  X  [(6  X  $250]  -♦- 
26-f$85)l=$1.320.760. 

Total  travel  and  per  diem 
costs =$2,591,770. 

Combined  training,  travel,  and  per 
diem  costs =$4,252,056. 

The  agency  certifies  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  These  proposed  rules  apply  to 
licenses  for  individuals  only.  The  effect 
on  training  schools  would  be  to 
formalize  the  requirement  to  attend  such 
industry-specific  training:  presently, 
such  training  is  often  optional  for  the 
individuals  serving  on  the  MODU  at  the 
discretion  of  the  owner/operator. 

This  proposed  rulemaking  contains 
information  collection  requirements  in 
9§  10.470. 10.472. 10.474. 10.542.  and 
10.544.  With  the  exception  of  the 
requirement  to  submit  a  course 
completion  certificate  from  a  drilling 
safety  course,  the  proposed  rule 
contains  no  new  information  collection 
requirements.  The  information  collection 
requirements  were  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.)  and  have 
been  approved.  The  approval  numbers 
are  listed  in  Title  46.  Code  of  Federal 
Regulations,  S  10.107.  The  collection 
requirements  will  only  affect  applicants 
for  licenses  in  that  they  must  provide  a 
certificate  as  evidence  of  required 
training.  The  certificate  will  be  supplied 
by  the  training  facility  which  provides 
the  course(s).  The  time  required  to 
comply  with  this  requirement  is 
inconsequential.  Persons  desiring  to 
comment  on  these  information  collection 
requirements  should  submit  their 
comments  to:  Office  of  Regulatory 
Policy.  Office  of  Management  and 
Budget  (OMB).  726  Jackson  Place  NW.. 
Washington.  DC  20503.  ATTN:  Desk 


Officer,  U.S.  Coast  Guard.  Persons 
submitting  comments  to  OMB  are  also 
requested  to  submit  a  copy  of  their 
comments  to  the  U.S.  Coast  Guard  as 
indicated  under  "ADDRESSES." 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rules  do  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects 

4ti  CFR  Part  W 

Seamen,  Marine  safety.  Navigation 
(water).  Passenger  vessels. 

46  CFR  Part  15 

Seamen.  Vessels. 

In  consideration  of  the  foregoing  the 
Coast  Guard  proposes  to  amend  Parts  10 
and  15  to  Tide  46.  Code  of  Federal 
Regulations  as  set  forth  below: 

SUBCHAPTER  B-MERCHANT  MARINE 
OFFICERS  AND  SEAMEN 

PART  10-UCENSING  OF  MARITIME 
PERSONNEL 

1.  The  authority  citation  for  Part  10 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103.  7101,  7701.  6105. 
49  era  1.45. 1.46.  Section  10.107  also  issuetl 
under  the  authority  of  44  U.S.C.  3507. 

2.  The  table  of  contents  for  Part  10  is 
amended  by  revising  the  section  heading 
for  SS  10.470  and  10.540  and  adding  new 
§§  10.472. 10.474. 10.476. 10.478, 10.542 
and  10.544  to  read  as  follows: 


&•( 


Subpart  D — Professional  Requirements  for 
Deck  Officers' Licenses 

•        .        «        *        * 

10.4.''0    License  for  offshore  instHlUilion 

manager. 
10.472    License  for  barge  supervisor. 
10.474    License  for  ballast  control  operator 
10.476    Required  courses  for  mobile  offshore 

drilling  unit  licenses. 
10.478    Acknowledgements  and  temptirary 

licenses  for  mobile  offshore  drilling  units 


Subpart  E— Professional  Requirefwents  for 
Engineer  Officers'  Licenses 

•  •        *        •        * 

10..540    Licenses  for  engineers  of  mobile 

offshore  drilling  units. 
10.542    License  for  chief  engineer  (MODI J) 
10.544    License  for  assistant  engineer 

IMODU). 

*  *  •  *  « 

3.  In  §  10.103.  the  following  definitions 
are  added  in  alphabetical  order  to  read 
ds  follows: 

§10.103    Definitions  of  terms  used  in  this 
part. 

•  ••'»• 

"BaJ.'cst  control  operator  fBCOJ"  is  a 
licensed  officer  restricted  to  service  on 
MODUs.  His  duties  involve  the 
operation  of  the  complex  ballast  system 
found  on  many  MODUs.  A  ballast 
control  operator,  when  assigned  to  a 
MODU.  is  the  equivalent  of  a 
conventionally  licensed  mate. 

"Barje  supervisor (BSJ"  is  a  license 
officer  restricted  to  service  on  MCHDUs. 
His  duties  involve  support  to  the  OIM  in 
marine  related  matters  including,  but  not 
limited  to,  maintaining  watertight 
integrity,  inspecting  and  maintaining 
mooring  and  towing  components,  and 
the  maintenance  of  emergency  and  other 
marine  related  equipment  A  barge 
supervisor,  when  assigned  to  a  MODU  is 
the  equivalent  of  a  conventionally 
licensed  mate. 

•  *        •        «        * 

"Employment  assigned  to"  is  the  total 
period  a  person  is  assigned  to  work  on 
MODUs,  including  time  spent  ashore  as 
part  of  normal  crew  rotation. 

•  *        •        *        « 

"Mobile  offshore  drilling  unit 
(MODUr  means  a  vessel  capable  of 
engaging  in  drilling  operations  for  the 
exploration  for  or  ex^oitation  of  subsea 
resources.  MODU  designs  include: 

(a)  "Bottom  bearing  units"  vthich 
include: 

(a)  "Self-elevating  (orjackupj  units" 
with  moveable,  bottom  bearing  legs 
capable  of  raising  the  hull  above  the 
surface  of  the  sea;  and, 

(2)  "Submersible  units"  of  ship  shape, 
barge  type  or  novel  hull  design,  other 
than  a  self-elevating  uniL  intended  for 
operating  while  bottom  bearing. 

(b)  "Surface  un/te"  with  a  ship  shape 
or  barge  type  displacement  hull  of  single 
or  multiple  hull  construction  intended 
for  operating  in  a  floating  condition, 
including  semi-submersibles  and 
drillships. 

•  *        •        •        * 

"Offshore  installation  manager 
(OIM)"  is  a  licensed  officer  restricted  to 
service  on  MODUs.  An  assigned 
offshore  installation  manager  is 
equivalent  to  a  conventionally  licensed 


master  and  is  the  person  designated  by 
the  owner  or  operator  to  be  in  completp 
and  ultimate  command  of  thp  unit. 

"On  location" means  that  a  mobilp 
offshore  drilling  unit  is  bottom  bearing 
or  moored  with  anchors  placed  in  the 
drilling  configuration. 

•  *  •  •  « 

"StTvice  OS  "  when  computing  the 
required  service  for  MODU  licenses,  is 
the  time  period,  in  days,  a  person  is 
assigned  to  work  on  MODUs,  excluding 
time  spent  ashore  as  part  of  crew 
rotation.  A  day.  for  the  purposes  of  this 
definition,  is  a  minimum  of  four  hours, 
and  no  additional  credit  is  received  for 
periods  served  over  eight  hours. 

"Underway  "  means  that  a  mobile 
offshore  drilling  unit  is  not  in  an  on 
location  or  laid  up  status.  Underway 
would  include  that  period  of  lime  when 
the  MODU  is  deploying  or  recovering  its 
mooring  system. 

•  •  *  •  • 

4.  Section  ia201(f)|l)  is  revised  to 
read  as  follows: 

§  10.201    EliglbiHty  for  Kcehses,  general. 

«        •        *        *        « 

If)  *  *  * 

(1)  A  license  as  master  of  near 
coastal.  Great  Lakes  and  inland,  inland, 
or  river  vessels  of  25-200  gross  tons, 
third  mate,  third  assistant  engineer, 
mate  of  vessels  of  200-1600  gross  tons, 
ballast  control  operator,  assistant 
(MODU),  assistant  engineer  of  fishing 
industry  vessels,  second-class  operator 
of  uninspected  towing  vessels,  radio 
officer,  assistant  engineer  (limited- 
oceans),  or  designated  duty  engineer  of 
vessels  of  not  more  than  4000 
horsepower  may  be  granted  to  an 
applicant  who  has  reached  the  age  of  19 
years. 

♦  •        •        •        * 

5.  Section  10205(0(1)  is  revised  to 
read  as  follows: 

§  10.205    Requirements  for  original 
licenses  an<l  cectfficates  of  registry. 

•  #        *        •        ♦ 

(0  *  *  ' 

(1)  Each  applicant  for  an  original 
license  shall  submit  written 
recommendations  concerning  the 
applicant's  suitability  for  duty  fixim  a 
master  and  two  other  Hcensed  officers 
of  vessels  on  which  the  applicant  has 
served.  For  a  license  as  engineer  or  as 
pilot,  at  least  one  of  the 
recommendations  must  be  from  the  chief 
engineer  or  licensed  pilot,  respectively, 
of  a  vessel  on  which  the  applicant  has 
served.  For  a  license  as  engineer  where 
service  was  obtained  on  vessels  not 
carrying  a  licensed  engineer  and  for  a 
license  as  operator  of  uninspected 
towing  vessels,  the  recommendations 


may  be  by  recent  marine  employ ois 
with  a«  least  one  recommendation  from 
a  niiis'er.  operator,  or  person  in  charge 
of  a  vessel  I'pon  whir  h  the  appUi  urt  tws 
served.  For  a  license  as  oiT.shore 
installation  niansger.  barge  S'iper\!sor. 
or  ballast  control  operator,  at  least  orp 
recommendation  must  be  fron  an 
offshore  instaildtion  manager  of  a  unt 
on  which  the  applicant  has  3er\ed. 
Wh»;re  «n  applicant  qualities  for  a 
licensp  through  an  approved  tr-^ining 
school,  one  of  the  character  references 
must  be  an  official  of  that  school.  For  a 
license  for  which  no  commercial 
experience  may  be  required,  such  as; 
Master  or  mate  25-200  gross  tons. 
operator  of  uninspected  passenger 
vessels,  radio  officer  or  certificate  of 
registry,  the  applicant  may  have  the 
written  recommendations  of  three 
persons  who  have  knowledge  of  the 
applicant's  suitability  for  duty. 

*  •  «  *  * 

6.  Section  10.468  is  added  to  read  as 
follows: 

$10.46*    Ucenses  for  moMe  oWshore 
drilling  units. 

Licenses  for  sen/ice  on  mobile 
offshore  drilling  units  (MCHXJs) 
authorize  service  on  units  of  any  gross 
tons  upon  ocean  waters  while  on 
location  or  while  underway  except 
when  moving  independently  under  their 
own  power. 

7.  Section  10.470  is  revised  to  read  as 
follows: 


§  10.470 
manager. 

(a)  Licenses  as  offshore  installation 
manager  (OIM)  are  endorsed  as: 

(1)  OIM  Unrestricted; 

(2)  OIM  Surface  Units  on  Location; 

(3)  OIM  Surface  Units  Underway; 

(4)  OIM  Bottom  Bearing  Units  on 
Location;  or 

(5)  OIM  Bottom  Bearing  Units 
Underway. 

(b)  To  qualify  for  a  license  or 
endorsement  as  OIM  Unrestricted,  an 
applicant  must: 

(1)  Present  evidence  of  the  following 
experience: 

(i)  Four  years  of  employment  assigned 
to  MODUs  including  at  least  two  years 
service  as  driller,  assistant  driller, 
toolpusher.  assistant  toolpusher.  barge 
supervisor,  mechanical  supervisor, 
electrician,  crane  operator,  ballast 
control  operator  or  equivalent 
supervisory  position,  with  a  minimum  of 
three  months  of  that  supervisory  service 
on  surface  units  and  three  months  of 
that  supervisory  service  on  bottom 
bearing  units;  or 
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(ii)  An  appropriate  marine  engineering 
course  degree  from  a  recognized  school 
of  technology  accredited  by  the 
Accreditation  Board  for  Engineering  and 
Technology,  together  with  at  least  two 
years  of  employment  assigned  to 
MODUs  with  at  least  one  year  of  service 
as  driller,  assistant  driller,  toolpusher. 
assistant  toolpusher,  barge  supervisor, 
mechanical  supervisor,  electrician, 
crane  operator,  ballast  control  operator, 
or  equivalent  supervisory  position,  with 
a  minimum  of  three  months  of  that 
supervisory  service  on  surface  units  and 
three  months  of  that  supervisory  service 
on  bottom  bearing  units; 

(2)  Present  evidence  of  training  or 
course  completion  as  follows: 

(i)  Lifeboatman  certificate; 

(ii)  A  certificate  from  a  Coast  Guard 
approved  stability  course  approved  for 
an  OIM  Unrestricted  license  or 
endorsement: 

(iii)  A  certificate  from  a  Coast  Guard 
approved  survival  suit  and  survival  craft 
training  course; 

(iv)  A  certificate  from  a  U.S.  Minerals 
Management  Service  (MMS)  approved 
blowout  prevention  and  well  control 
training  course  for  driller,  toolpusher,  or 
operator  representative  postions;  and 

(v)  A  certificate  from  a  Hrefighting 
training  course  as  required  by  §  10.205(g) 
of  this  part:  and 

(3)  Provide  a  company 
recommendation  signed  by  a  senior 
company  official  which: 

(i)  Provides  a  description  of  the 
applicant's  experience  and  company 
qualification  program  completed; 

(ii)  Certifies  that  the  applicant  hus 
witnessed  ten  rig  moves  either  as  an 
observer  in  training  or  as  a  rig  mover 
under  supervision; 

(iii)  Certifies  that  the  individual  has 
successfully  directed,  while  under  the 
supervision  of  an  experienced  rig  mover, 
five  rig  moves  each  on  surface  units  and 
on  bottom  bearing  units;  and 

(iv)  Certifies  that  one  of  the  rig  moves 
required  under  paragraph  (b)(3](iii)  of 
this  section  was  completed  within  one 
year  preceding  date  of  application. 

(c)  An  applicant  for  an  endorsement 
as  OIM  Unrestricted  who  holds  an 
unlimited  license  as  master  or  chief 
mate  must  satisfy  the  requirements  in 
paragraphs  (b)  (2)  and  (3)  of  this  section 
and  have  three  months  service  on 
surface  units  and  three  months  service 
on  bottom  bearing  units. 

(d)  To  qualify  for  a  license  or 
endorsement  as  OIM  Surface  Units  on 
Location,  an  applicant  must: 

(1)  Present  evidence  of  the  following 
experience: 

(i)  Four  years  of  employment  assigned 
to  MODUs  including  at  least  two  years 
service  as  driller,  assistant  driller. 


toolpusher,  assistant  toolpusher,  barge 
supervisor,  mechnical  super\'isor. 
electrician,  crane  operator,  ballast 
control  operator  or  equivalent 
supervisory  position,  with  a  minimum  of 
three  months  of  that  supervisory  service 
on  surface  units;  or 

(ii)  An  appropriate  marine  engineering 
course  degree  from  a  recognized  school 
of  technology  accredited  by  the 
Accreditation  Board  for  Engineering  and 
Technology,  together  with  at  least  two 
years  of  employment  assigned  to 
MODUs  with  at  least  one  year  of  service 
as  driller,  assistant  driller,  toolpusher, 
assistant  toolpusher,  barge  supervisor, 
mechanical  supervisor,  electrician, 
crane  operator,  ballast  control  operator 
or  equivalent  supervisory  position  on 
MODUs,  with  a  minimum  of  three 
months  of  that  supervisory  service  on 
surface  units;  and 

(2)  Present  evidence  of  training  or 
course  completion  as  follows: 

(i)  Lifeboatman  certificate; 

(ii)  A  certificate  from  a  Coast  Guard 
approved  stability  course  approved  for 
an  OIM  Surface  Units  license  or 
endorsement; 

(iii)  A  certificate  from  a  Coast  Guard 
approved  survival  suit  and  survival  craft 
training  course; 

(iv)  A  certificate  from  a  U.S.  Minerals 
Management  Service  (MMS)  approved 
blowout  prevention  and  well  control 
training  course  for  driller,  toolpusher,  or 
operator  representative  positions;  and 

(v)  A  certificate  from  a  firefighting 
training  course  as  required  by  §  10.205(g) 
of  this  part. 

(e)  An  applicant  for  an  endorsement 
as  OIM  Surface  Units  on  Location  who 
holds  an  unlimited  license  as  master 
chief  mate  must  satisfy  the  requirements 
of  paragraph  (d](2]  of  this  section  and 
have  at  least  six  months  service  on 
surface  units. 

(f)  To  qualify  for  a  license  as  OIM 
Surface  Units  Underway,  an  applicant 
must: 

(1)  Present  evidence  of  training  or 
course  completion  as  follows: 

(i)  Lifeboatman  certificate; 

(ii)  A  certificate  from  a  Coast  Guard 
approved  stability  course  approved  for 
an  OIM  Surface  Units  license  or 
endorsement; 

(iii)  A  certificate  from  a  Coast  Guard 
approved  survival  suit  and  survival  craft 
training  course;  and 

(iv)  A  certificate  from  a  firefighting 
training  course  as  required  by  9 10.205(g) 
of  this  part;  and 

(2)  Provide  a  company 
recommendation  signed  by  a  senior 
company  official  which: 

(i)  Provides  a  description  of  the 
applicant's  experience  and  company 
qualification  program  completed; 


(ii)  Certifies  that  the  applicant  has 
witnessed  ten  rig  moves  either  as  an 
observer  in  training  or  as  a  rig  mover 
under  supervision; 

(iii)  Certifies  that  the  individual  has 
successfully  directed,  while  under  the 
supervision  of  an  experienced  rig  mover, 
five  rig  moves  on  surface  units;  and 

(iv)  Certifies  that  one  of  the  rig  moves 
required  under  paragraph  (f](2)(iii)  of 
this  section  was  completed  within  one 
year  preceding  date  of  application. 

(g)  I'o  qualify  for  a  license  or 
endorsement  as  OIM  Bottom  Bearing 
Units  on  Location,  an  applicant  must: 

(1)  Present  evidence  of  the  following 
experience: 

(i)  Four  years  of  employment  assigned 
to  MODUs  including  at  least  two  years 
service  as  driller,  assistant  driller, 
toolpusher.  assistant  toolpusher,  barge 
supervisor,  mechanical  supervisor, 
electrician,  crane  operator,  ballast 
control  operator,  or  equivalent 
supervisory  position,  with  a  minimum  of 
three  months  of  that  supervisory  service 
on  bottom  bearing  units;  or 

(ii)  An  appropriate  marine  engineering 
course  degree  from  a  recognized  school 
of  technology  accredited  by  the 
Accreditation  Board  for  Engineering  and 
Technology,  together  with  at  least  two 
years  of  employment  assigned  to 
MODUs  with  at  least  one  year  of  service 
as  driller,  assistant  driller,  toolpusher, 
assistant  toolpusher,  barge  supervisor, 
mechanical  supervisor,  electrician, 
crane  operator,  ballast  control  operator 
or  equivalent  supervisory  position  on 
MODUs,  with  a  minimum  of  three 
months  of  that  supervisory  service  on 
bottom  bearing  units;  and 

(2)  Present  evidence  of  training  or 
course  completion  as  follows: 

(i)  Lifeboatman  certificate; 

(ii)  A  certificate  from  a  Coast  Guard 
approved  stability  course  approved  for 
an  OIM  Bottom  Bearing  Units  license  or 
endorsement; 

(iii)  A  certificate  from  a  Coast  Guard 
approved  survival  suit  and  survival  craft 
training  course; 

(iv)  A  certificate  from  a  U.S.  Minerals 
Management  Service  (MMS)  approved 
blowout  prevention  and  well  control 
training  course  for  driller,  toolpusher,  or 
operator  representative  positions;  and 

(v)  A  certificate  from  a  firefighting 
training  course  as  required  by 
§  10.205(g)  of  this  Part. 

(h)  An  applicant  for  an  endorsement 
as  OIM  Bottom  Bearing  Units  on 
Location  who  holds  an  unlimited  license 
as  master  or  chief  mate  must  satisfy 
paragraph  (g)(2)  of  this  section  and  have 
at  least  six  months  service  on  bottom 
bearing  units. 


(i)  To  qualify  for  a  license  or 
endorsement  as  OlM  Bottom  Bearing 
Units  Underway,  an  applicant  must: 

(1)  Present  evidence  of  training  or 
course  completion  as  follows: 

(i)  Lifeboatman  certificate: 

(ii)  A  certificate  from  a  Coast  Guard 
approved  stability  course  approved  for 
an  OIM  Bottom  Bearing  Units  license  or 
endorsement; 

(iii)  A  certificate  from  a  Coast  Guard 
approved  survival  suit  and  survival  craft 
training  course;  and 

(iv)  A  certificate  from  a  firefighting 
training  course  as  required  by 
§  10.205(g)  of  this  part;  and 

(2)  Provide  a  company 
recommendation  signed  by  a  senior 
company  official  which: 

(i)  Provides  a  description  of  the 
applicant's  experience  and  company 
qualification  program  completed; 

(ii)  Certifies  that  the  appHcant  has 
witnessed  ten  rig  moves  either  as  an 
observer  in  training  or  as  a  rig  mover 
under  supervision; 

(iii)  Certifies  that  the  individual  has 
successfully  directed,  while  under  the 
supervision  of  an  experienced  rig  mover, 
five  rig  moves  on  bottom  bearing  units; 
and 

(iv)  Certifies  that  one  of  the  rig  moves 
required  under  paragraph  (i)(2)(iii)  of 
this  section  was  completed  within  one 
year  preceding  date  of  application. 

8.  Section  10.472  is  added  to  read  as 
follows:  ' 

§  10.472    License  for  barge  supervisor. 

(a)  To  qualify  for  a  license  or 
endorsement  as  barge  supervisor  (BS), 
and  applicant  must* 

(1)  Present  evidence  of  the  following 
experience: 

(i)  Three  years  of  employment 
assigned  to  MODUs  including  at  least 
one  year  of  service  as  mechanic, 
electrician,  driller,  subsea  specialist,  or 
ballast  control  operator  or  equivalent 
supervisory  position.  At  least  three 
months  of  that  service  shall  have  been 
as  a  ballast  control  operator;  or 

(ii)  An  appropriate  marine  engineering 
course  degree  from  a  recognized  school 
of  technology  accredited  by  the 
Accreditation  Board  for  Engineering  and 
Technology  and  one  year  of  employment 
assigned  to  MODUs  with  at  least  six 
months  service  as  mechanic,  electrician, 
driller,  subsea  specialist,  or  ballast 
control  operator  or  equivalent 
supervisory  position.  At  least  three 
months  of  that  service  shall  have  been 
as  a  ballast  control  operator;  and 

(2)  Present  evidence  of  training  or 
course  completion  as  follows: 

(i)  Lifeboatman  certificate; 
(ii)  A  certificate  from  a  Coast  Guard 
approved  stability  course  approved  for  a 


barge  supervisor  license  or 
endorsement; 

(iii)  A  certificate  from  a  Coast  Guard 
approved  survival  suit  and  survival  craft 
training  course;  and 

(iv)  A  certificate  from  a  firefighting 
training  course  as  required  by 
§  10.205(g)  of  this  part. 

(b)  An  applicant  for  an  endorsement 
as  BS  who  holds  an  unlimited  license  as 
master  or  mate  must  satisfy  the 
requirements  in  paragraph  (a)(2)  of  this 
section  and  have  six  months  of 
employment  assigned  to  MODUs 
including  three  months  service  as 
ballast  control  operator  or  trainee. 

9.  Section  10.474  is  added  to  read  as 
follows: 

S  10.474    License  for  iMllast  control 
operator. 

(a)  To  qualify  for  a  license  or 
endorsement  as  ballast  control  operator 
(BCO),  an  applicant  must: 

(1)  Present  evidence  of  the  following 
experience: 

(i)  One  year  of  employment  assigned 
to  MODUs  including  at  least  three 
months  employment  assigned  to  training 
in  the  position  of  ballast  control 
operator  including  one  month  service  as 
a  trainee  under  the  supervision  of  a 
licensed  ballast  control  operator:  or 

(ii)  An  appropriate  marine, 
mechanical,  or  electrical  engineering 
course  degree  from  a  school  of 
technology  accredited  by  the 
Accreditation  Board  for  Engineering  and 
Technology  and  three  months  of 
employment  assigned  to  training  in  the 
position  of  ballast  control  operator 
including  one  month  service  as  a  trainee 
under  the  supervision  of  a  licensed 
ballast  control  operator  and 

(2)  Present  evidence  of  training  or 
course  completion  as  follows: 

(i)  Lifeboatman  certificate; 

(ii)  A  certificate  from  a  Coast  Guard 
approved  stability  course  approved  for  a 
barge  supervisor  or  a  ballast  control 
operator  license  or  endorsement; 

(iii)  A  certificate  from  a  Coast  Guard 
approved  survival  suit  and  survival  craft 
training  course;  and 

(iv)  A  certificate  from  a  firefighting 
training  course  as  required  by 
S  10.205(g)  of  this  part. 

(b)  An  applicant  for  an  endorsement 
as  BCO  who  holds  an  unlimited  license 
as  master,  mate,  chief  engineer,  or 
assistant  engineer  must  satisfy  the 
requirements  in  paragraph  (a)(2)  of  this 
section  and  have  three  months  of 
employment  assigned  to  MODUs 
including  one  month  service  as  a  trainee 
under  the  supervision  of  a  licensed 
ballast  control  operator. 

10.  Section  10.476  is  added  to  read  as 
follows: 


§  10.476    Required  courses  for  mol>ile 
offshore  drilling  unK  licenses. 

For  license  applications  submitted 
prior  to  January  1. 1991,  completion  of 
survival  suit  and  survival  craft  and 
MODU  stability  courses  which  have  not 
been  reviewed  and  approved  by  the 
Coast  Guard  may  be  considered  as 
meeting  MODU  license  requirements.  In 
order  for  a  course  to  be  considered  as 
qualifying,  written  certification  must  be 
made  by  the  applicant's  employer  or  the 
course  offerer  that  the  course  curriculum 
is  in  substantial  compliance  with  the 
Coast  Guard's  course  approval 
guidelines. 

11.  Section  10.478  is  added  to  read  as 
follows: 

§  10.478    Acknowledgements  sfMl 
temporary  licenses  for  mobN  offshore 
drilling  units. 

(a)  Prior  to  fanuary  1. 1990,  unlicensed 
individuals  who  served  in  positions  on 
MODUs  equivalent  to  OIM.  BS,  or  BCO 
may  make  application  for  a  Coast  Guard 
acknowledgement  of  service  or  a 
temporary  license  which  authorizes  a 
continuation  of  service  in  that  position. 
To  be  eligible,  these  individuals  must 
have  served  in  that  position  between 
August  1, 1986,  and  August  1, 1989.  and 
meet  the  following  requirements: 

(1)  Coast  Guard  acknowledgement  of 
service. 

(i)  To  obtain  a  Coast  Guard 
acknowledgement  of  service,  the 
applicant  must  provide  a  letter  from  a 
senior  persoimel  officer  of  the  company 
worked  for.  This  letter  must  provide: 

(A)  Name  of  vessel(s)  served  on: 

(B)  MODU  license  which  position  is 
equivalent  to;  and 

(C)  Period  of  service, 
(ii)  The  Coast  Guard 

acknowledgement  is  valid  for  one  year 
and  is  nut  renewable. 

(2)  Temporary  license. 

(i)  To  obtain  a  temporary  license,  the 
applicant  must: 

(A)  Provide  a  letter  from  a  senior 
personnel  officer  of  the  company 
worked  for.  This  letter  must  provide: 

(7)  Name  of  vessel(s)  served  on; 
[2]  MODU  license  which  position  is 
equivalent  to;  and 
[3]  Period  of  service;  and 

(B)  Provide  evidence  of  120  days 
service  in  a  position  equivalent  to  the 
license  endorsement  sought. 

(ii)  A  temporary  license  is  valid  for 
five  years  and  is  not  renewable. 

(b)  Acknowledgements  or  temporary 
licenses  obtained  using  the  provisions  of 
this  section  will  restrict  service 
authority  to  vessels  operated  by  the 
company  which  has  certified  service. 
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12.  Section  10.540  is  added  to  read  as 
follows: 

S  10.540    Ucfi— » (or  tngln— r»  of  mobile 
off  thora  drURng  units. 

Licenses  as  chief  engineer  (MODU)  or 
assistant  engineer  (MODU)  authorize 
service  on  certain  self-propelled  or  non- 
self-propelled  units  of  any  horsepower 
where  authorized  by  the  vessel's 
certificate  of  inspection. 

13.  Section  10.542  is  added  to  read  as 
follows: 

910.S42    UcooMfordiManginMr 
(MODU). 

To  qualify  for  a  license  as  chief 
engineer  (MODU)  an  applicant  must: 

(a)  Present  evidence  of  the  following 
experience: 

(1)  Four  years  of  employment  assigned 
to  MODUs  including  two  years 
employment  as  mechanic,  motorman. 
subsea  engineer,  electrician,  barge 
engineer,  toolpusher,  unit 
superintendent,  crane  operator  or 
equivalent  Twieve  months  of  that 
employment  must  have  been  assigned  to 
self-propelled  units;  or 

(2)  Two  years  of  employment  assigned 
to  MODUs  as  an  assistant  engineer 
(MODU).  Twelve  months  of  that 


employment  must  have  been  assigned  to 
self-propelled  units;  and 

(b)  Present  evidence  of  completion  of 
a  nrefighting  training  course  as  required 
by  §  10.205(g)  ot  this  part. 

14.  Section  10.544  is  added  to  read  as 
follows: 

§  10.544    Ucons*  for  assistant  sngirwar 
(MODU). 

To  qualify  for  a  license  as  assistant 
engineer  (MODU)  an  applicant  must: 

(a)  Present  evidence  of  the  following 
experience: 

(1)  Two  years  of  employment  assigned 
to  MODUs  including  one  year 
employment  as  mechanic,  motorman, 
subsea  engineer,  electrician,  barge 
engineer,  toolpusher,  unit 
superintendent,  crane  operator  or 
equivalent.  Six  months  of  that 
employment  must  have  been  assigned  to 
self-propelled  units; 

(2)  Two  years  of  employment  in  the 
machinist  trade  engaged  in  the 
construction  or  repair  of  diesel  engines 
and  one  year  of  employment  assigned  to 
MODUs  in  the  capacity  of  mechanic 
motorman,  oiler,  or  equivalent  Six 
months  of  that  employment  must  have 
been  assigned  to  self-propelled  units;  or 


(3)  An  appropriate  marine, 
mechanical,  or  electrical  engineering 
course  degree  from  a  recognized  school 
of  technology  accredited  by  the 
Accreditation  Board  for  Ei^ineering  and 
Technology,  and  have  at  least  six 
months  employment  in  any  of  the 
capacities  listed  in  paragraph  (a)(1)  of 
this  section  aboard  self-propelled  units; 
and 

(b)  Present  evidence  of  completion  of 
a  firefighting  training  course  as  required 
by  §  10.205(G)  of  this  part 

15.  Section  ia920  is  added  to  read  as 
follows: 

§10.920    Sut>)ects  for  MODU  licenses. 

Table  10.920-1  gives  the  codes  used  in 
Table  10.92O-2  for  MODU  licenses. 
Table  10.920-2  indicates  the 
examination  subjects  for  each  license  by 
the  code  number. 
Table  10.920-1  Codes  for  MODU  Licenses 

1.  OlM/Unrestrictod 

2.  OIM/ Surface  Units  Underway 

3.  OIM/Surface  Units  on  Location 

4.  OIM/Bottom  Bearing  Units  Underway 

5.  OIM/Bottom  Bearing  Units  on  Location 

6.  Barge  Supervisor 

7.  Ballast  Control  Operator 


Table  10.920-2— Subjects  for  MODU  Licenses 
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xZZZZZ.Z. 

xzzzz z 

X..l„.~" 

x!    r  _"I! 

ir    

X 

Load  line  ntqutfuments    

X 

Operating  Menual: 

X 

HvrtrontatiM  data         

X™    ._.       . 

X 

X 

X 

xr~"zzi 

X - 

X 

X      

X 

x!!ZZZZ" 

X 

X 

X 

X 

Tarrii  tables 



X 

X 

K<t#mitalmnt      - 

X 

X 

X - 

X 

X 

X 

X 

Trenait  instructions - ._ 

X . 

X 

X 

X 

Orvstation  instrucSone 

x_ 

X 
X 

RflKiiJitina  orocMliirM     , _ « 

X 

X 

X 

OcMTition  of  bikM  tvstofn............^....... « 

X 

X 

x_   . 

xZ'ZZZZZ'. 

Ewaluaiion  o(  wviable  load  term.     

X 

X _ 

X 

xZZZ'ZZ'. 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Maneuvering  and  HendMng: 

X 

X      ZZZl 

X 

X 

X .._.., 

X 

Moocina  pneHionina -.._..- - 

X 

X 

Fw  Pr«v«)tion  and  FircOghMng  Applianc«c: 

X 

X.- 

X 

Ctassae  and  chemistry  ol  are...-     ... 



X 

X 
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16.  Section  10.950  is  revised  to  read  as  follows: 
§  10.950    Subject  for  engineer  licenses. 


Table  10.950.— Subjects  for  Engineer  Licenses 


Exafnination  topics 

1 

2 

3 

4 

5 

6 

7 

Erne 

Gem 

Deck 

( 

1 
( 

Medi 

1 

'yefighting  systems 

X 

X 

X 

X 

X 

X 

X 

X -... 

X 

X „. 

X 

xZ'.ZZZZZ'. 

X 

X 

X 

x.._ 

X 

X 

? 

X 

X 

X 

X 

X 

X 

^ency  Procedures  A  Contingency  Plans: 

X 

X 

X 

X 

^re  or  explosion _ _ _ 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Man  overtXMrd „ 

■teavy  weattMr -.«.«.« 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X _ 

X 

X 

^oNi^on       - 

X 

X.:::::.:..:::::::::: 

X 

X 

X 

-ailure  ol  ballast  control  system 

X 

X 

X 

X 

Mooring  emergencies 

X 

X 

X 

X 

xZZZZZZ. 

X 

3IOWHXIt8 _ 

X 

X 

x..„ 

X 

-ijS  safety 

X 

iral  Engineering— Power  Plants  and  Auxiliary  Systems: 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

Offshore  driHing  operations - 

Seamanship— <;eneral: 

X 

X  

X 

X 

X 

X 

X .". - 

X 

X 

X 

E^tfVMvt  kyMt«yhAli«mtars 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

hazardous  materials/dangerous  goods  precautions 

X 

X 

X _.... 

X 

X 

X 

X           

X 

X 

X 

X 

X 

X 

X „ 

xZZZZZZ'. 

X 

X 

cat  Care: 

Pirst  aid                                                           

X 

X 

xZZZZZZ... 

X 

x._ 

X 

X 

X _.... 

X '. " 

X 

X 

Maritifne  Law  &  Regulation: 
National  maritime  law: 

X 

x....~ 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X    

X 

X 

X 

X 

X 

X 

X 

X 

RiiIa«  atvi  rn»4atinnft  frv  MOTMi^ 

X 

X 

X 

X 

X 

tntemattonai  maritime  law: 

Intpmahnruil  MArrtinrte  Oraani7ation 

X 

X 

X 

X 

X 

International  Convention  on  Load  Lines 

MARPOL  73/78 

onnel  Management  and  Training: 
Ship's  txisiness  including: 

X 

X 

X     

X 

— 

X 

'^ - 

X 

X 

X 

Pera 

X           

» 
X 

X 

X 

X „ 

Casualty  reports  and  records 

munications: 

Radio  communications  and  FCC  pennit; 

X 

X 

X 

X 

X..-. 

Comi 

X 

X      

X 

X 

X 

X 

X 

X 

X 

X 

X 

X _ 

X — 

X -.. 

X 

Lilesaving/Sufvival: 
Lifesaving  appliance  operation  (launching.  tx>at  handling)  .... 

Prr./.A#4iirae/nilAc    i^v    lifoh/xatc     ciin''ual    ciHtc     PPDc     iifA. 

X 

X 

X  

X 

X 

X 

X 

X 

X      

X 

X 

X 

En 
Su 

atts  &  emergency  signals 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

1 
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chief 

Unlimited 
isl  asst 

Unlimited 
2nd  asst 

Unlimited     i       Chief 
3rd  asst.          engineer 
engineer            hmited 

A/E  Ltd  S 
DDE  unlim. 

Umn. 
ind 

Fish 
vsl. 

DOE  Lid 
HP 

MO 

C  E 

' 

STM 

**'^     MTR     MTR 

■ 

1 

STM 

MTR 

STM 

MTR 

STM 

MTR  1 

STM 

MTR     STM 

MTR 

STM 

MTR 

General  Subjects; 
Prints  ar>d  Tables    

P-T 

P-T 

P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 

P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 
P-T 

P-T 

P-T 

P"' 
P 

P-T 

P 
P 

P-T 

P 
P 

P-T 

P-T 
P-T 
P-T 

Pioes  Fittirxis  Valves 

P-T    I  P-T 
P-T    1  P-T 
P-T    ;  P-T 

P-T       P-T 
P-T      P-T 

Hydraulics   

P-T      P-T 
P-T      P-T 

Bilge  Systems 

P-T 

P-T 

P-T 

P-T 

P-T    i  P-T 

P-T      P-T      P 

P        'P 

A/E 


P-1 

P 
I  P-T 

P 
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Uflimtted 

Ununited 

Unlimited 

Unlimited 

Ch«f 

A/E  Ltd  & 

Unin. 

Fish. 

ODE  Ltd 

MOOU 

ChMt 

tatjMst 

engineer 

2ndasst. 
engineer 

3rd  asat 

angneer 
Kmrted 

OOEunKm. 

md 

C/E 

vsl. 
A/E 

HP 

STM 

MTR 

STM 

MTR 

STM 

MTR 

STM 

MTR 

STM 

MTR 

STM 

MTR 

MTR 

MTR 

STM 

MTR 

C/E 

A/E 

Sanitiirv/SinMrww  fiviiliimi 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P 

P 

p 

Freshwatar  Sytlanw „ 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P 

P 

P-T 

P 

P 

P 

P-T 

P-T 

LubricanU 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P-T 

P 

Lubncahon  SyManw          - 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P 

P 

Automalon  Syatamt „ 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P 

P 

P-T 

P 

Control  SyMwrw 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P 

P 

P-T 

P-T 

rT0p6ll<fi  /  SnwtniQ  SyMsfns 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P 

P 

M«chtncShap _. 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P 

P 

P 

P 

OwMkng  SysMma 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P 

P 

P 

P 

Pumpt — 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P-T 

P 

Cooiprsnoci »...^ 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P-T 

P 

A     '        •      ■      -         " 

P-T 

P-T 
P-T 

P-T 
P-T 
P-T 

P-T 

P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P 

P-T 

P-T 

P 

P-T 

P-T 

P 
P 
P-T 

P 

P 
P-T 

P 
P 
P-T 

P 

P 
P-T 

P 

P 
P-T 

P 
P 
P 

P 
P 
P 

P 
P 
P 

P-T 
P-T 
P 

P 

Qovamors ».......« 

P-T 

Cooting  Syttanw _.- 

P 

B««rtng«... 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P 

P 

P 

tnttrumanlB. _ 

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

K 

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

P-T 
P-T 

P 
P-T 

P 
P 

P 
P 

P 
P-T 

p 

Ship  Construction  and  Rap*.... 

P 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

;-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P-T 

T 
P 

T 
P 

T 

T 

afovnny  oyMwiw »«•.•..» 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P 

P 

P 

P 

VantHation  Syatanw. 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

T 

T 

T 

T 

T 

T 

T 

T 

Watch  OuSaa 

1>-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P 

P-T 

P-T 

Thaory _ _ 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P 

P 

P 

P 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

p 

p 

p 

p 

p 

p 

Control  Syatama 

P-T 

P-T 

P-T 

f>-T 

P-T 

P-T 

P-T 

P-T 

f^T 

P-T 

P-T 

P-T 

P 

P 

P 

P 

P 

P 

Sataty 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P 

P 

P 

Casualty  Control 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P 

P 

P 

Electricity: 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

Ganaral  MaMananoa...      

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P-T 

P-T 

Ganarators _. 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P-T 

P-T 

Motors — 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

l*-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P-T 

P-T 

Motor  ControNars ».....«...»,......» 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P-T 

P-T 

Propolaton  Syslama 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P-T 

P-T 

P 

P 

P 

P 

Ostnbution  Systams 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P 

P 

Eiactrontc  Systams....- - 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P 

P 

P 

P 

P-T 

P-T 

Battanes _ 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P 

P 

CoTTMnuntcationa ~- 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P 

P-T 

P-T 

P 

P-T 

P-T 

P 

P-T 
P-T 

P-T 
P-T 
P-T 

P 

P 
P 

P 
P 
P 

P 

P-T 
P-T 

P 

Safety _..- 

P-T 

Casualty  Control 

P-T 

Staam  Oanorators: 

Staam 

P-T 
P-T 

P 

P-T 
P-T 

P 

P-T 
P-T 

P 

P-T 
P-T 

P 

P-T 
P-T 

P-T 
P-T 

P 

P 

P 
P-T 

P-T 

Main  Bo4ars 

Aumliary  BO'lfl'S  

P-T 

P-T 
P-T 

P-T 

P-T 
P-T 

P-T 

P-T 
P-T 

P-T 

P-T 
P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P 

P 

P-T 

P 

P-T 
P-T 

P-T 

Feedwatar  Systems _. 

P 

P-T 

P-T 

P-T 

P 

P-T 

P 

P-T 

P 

P-T 

P-T 

P-T 

P-T 

P 

Recovery  Systems — — 

P-T 

P-T 

P-T 

P 

P-T 

P 

P-T 

P 

P-T 

P-T 

P 

P 

P-T 

P-T 

P 

Fuel 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P-T 

P-T 

Fuel  Systems 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P-T 

P-T 

Boilef  Water _... 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P-T 

P 

P 

P 

P-T 

P-T 

P 

Control  Systems 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P 

P 

P-T 

P-T 

AutomsUon  Svstems  .^    ».. 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P-T 
P-T 
P-T 

P 
P 

P 
P 

P 

P 
P 
P 

P-T 
P-T 
P-T 

P 
P 

P-T 

P-T 
P-T 

Safety       

P 

Casualty  Control - 

P 

Steam  Engines. 

Mam  Trubme „ 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

AuxilMry  Turt)fia 

P-T 

P 

P-T 

P 

P-T 

P 

P-T 

P 

P-T 

P-T 

P-T 

Reciprocating  Machines 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

Goverror  Systems 

P-T 

P 

P-T 

P 

P-T 

P 

P-T 

P 

P-T 

P-T 

P-T 

Control  Systems ™-~.~. 

P-T 

P 

P-T 

P 

P-T 

P 

P-T 

P 

P-T 

P-T 

P-T 

Autorr.atKjn  Systems  — -._. ~ ... 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

Lubncation  Systems - _... 

P-T 

P 

P-T 

P 

P-T 

P 

P-T 

P 

P-T 

P-T 

P-T 

Dnve  Systems -..........._... 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

P-T 

Safety 

P-T 

P 

P-T 

P 

P-T 

P 

P-T 

P 

P-T 

P-T 

P-T 

Casualty  Control _..„_«,__-. 

P-T 

P 

P-T 

P 

P-T 

P 

P-T 

P 

P-T 

P-T 

P-T 
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engmeer 

Unlimited    '    Unlimited 
1st  asst      1    2nd  asst. 
engineer     i     engineer 

Unlimited 
3rd  asst 
engineer 
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engineer 
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C/E 
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DOE  Ltd     1 
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PART  15— MANNING  REQUIREMENTS 

17.  The  authority  citation  for  Pail  15 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103.  3703.  8105;  49 
CFR  1.45.1.46. 

18.  Section  15.301  is  amended  by 
adding  paragraphs  {b)(8),  (b)(9),  and 
(b)(10)  to  read  as  follows: 

§  1 5.30 1    Definitions  of  terms  used  in  tNs 
Part 


(b)-   •  • 

(8)  Offshore  installation  manager 
(OlM); 

(9)  Barge  supervisor  (BS); 

(10)  Ballast  control  operator  (BCO). 


19.  Section  15.520  is  revi.sed  to  read  as 
follows: 

§15.520    Mobile  off  shore  drilling  untts. 

(a)  The  requirements  in  this  section 
for  mobile  offshore  drilling  units 
(MODUs)  supplement  other 
requirements  in  this  Part. 

(b)  The  OCMI  determines  ihe 
minimum  number  of  licensed  indi\  iduals 
and  crew  (including  lifcboatmen) 
required  for  the  safe  operation  of 
inspected  MODUs.  In  addition  to  other 
factors  listed  in  this  Part,  the  specialized 
nature  of  the  MODU  is  considered  in 
determining  the  specific  manning  levels. 

(c)  A  license  as  offshore  installation 
manager  (OIM),  barge  super\isor  (BS). 
or  ballast  control  operator  (BCO) 


authorizes  service  only  on  MODL's.  A 
license  or  endorsement  as  OIM  is 
restricted  to  the  MODL'  type  and  mode 
of  operation  specified  on  the  license. 

(d)  A  self-propelled  MODU  other  than 
a  drillship  must  be  under  the  command 
of  an  individual  who  holds  a  license  as 
master  endorsed  as  0!M. 

(e)  A  drillship  must  be  under  the 
command  of  an  individual  who  ho'ds  a 
license  as  master.  When  a  drillship  is  on 
location,  the  individual  in  command 
must  hold  a  license  as  master  endorsed 
as  OIM. 

[t]  .\  non-self-prfjprlled  MODI'  must 
be  under  the  command  of  an  individual 
who  holds  a  license  or  endorsement  as 
OIM. 
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(g)  An  individual  serving  as  mate  on  a 
self-propelled  surface  unit  other  than  a 
drillship  must  hold  an  appropriate 
license  as  mate  and  an  endorsement  as 
BS  or  BCO.  An  individual  holding  a 
license  or  endorsement  as  barge 
supervisor  or  ballast  control  operator 
may  be  substituted  for  a  required  mate 
when  a  self-propelled  surface  unit  other 
than  a  drillship  is  on  location  or  under 
tow,  under  certain  circumstances  as 
determined  by  the  cognizant  OCMI. 

(h)  An  individual  holding  a  license  or 
endorsement  as  barge  supervisor  is 
required  on  a  non-self-propelled  surface 
unit  other  than  a  drillship. 

(0  An  individual  holding  a  license  or 
endorsement  as  barge  supervisor  may 
serve  as  ballast  control  operator. 

(j)  The  OCMI  issuing  the  MODU's 
certificate  of  inspection  may  authorize 
the  substitution  of  chief  or  assistant 
engineer  (MODU)  for  chief  or  assistant 
engineer,  respectively,  on  self-propelled 
surface  units. 

(k)  Requirements  in  this  Part 
concerning  radar  observers  do  not  apply 
to  non-self-propelled  MODUs. 

(I)  A  mobile  offshore  drilling  unit 
underway  or  on  location,  when  afloat 
and  equipped  with  a  ballast  control 
room,  must  have  the  ballast  control 
room  manned  by  an  individual  holding  a 
license  or  endorsement  authorizing 
service  as  ballast  control  operator. 
20.  Section  15.810  is  amended  by 
redesignating  existing  paragraphs  (b)(2) 
through  (h)(4)  as  (b)(3)  through  (b)(5). 
respectively;  by  revising  paragraph 
(b)(1);  and  by  adding  a  new  paragraph 
(b)(2)  to  read  as  follows: 

I15.S10    MatM. 


(b) •  *  * 

(1)  Vessels  of  1000  gross  tons  or  more 
(except  MODUs) — three  licensed  mates 
(except  when  on  a  voyage  of  less  than 
400  miles  from  port  of  departure  to  port 
of  final  destination — two  licensed 
mates). 

(2)  MODUs  of  1000  gross  tons  or  more: 
(i)  Three  licensed  mates  when  on  a 

voyage  of  more  than  72  hours. 

(ii)  Two  licensed  mates  when  on  a 
voyage  of  more  than  16  but  not  more 
than  72  hours. 

(iii)  One  licensed  mate  when  on  a 
voyage  of  not  more  than  16  hours. 

•  •  •  •  • 

D.ited:  Februiiry  2Z  1989. 
|.D.  Sipes. 

Real  Admiral,  U.S.  Coast  Guard.  Chief,  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

(FR  Uoc.  89-11647  Filed  Vie-89:  6:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pert  73 

[MM  Doaiat  No.  S9-104;  RM-«645] 

Radio  Broadcaating  Servicea;  Big  Pine, 
CA 

AOINCV:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

aUMMAaY:  This  document  requests 
comments  on  a  petition  filed  on  behalf 
of  lanice  D.  Levin,  seeking  the  allotment 
of  FM  Channel  227B  to  Big  Pine. 
California,  as  that  community's  first 
local  broacast  service.  Reference 
coordinates  for  this  proposal  are  37-09- 
54  and  118-17-12. 

DATIt:  Comments  must  be  filed  on  or 
before  lune  29, 1U89,  and  reply 
comments  on  or  before  July  14, 1989. 

AOonEaa:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Tom  W. 
Davidson,  Esq.,  Sidley  ft  Austin,  1722 
Eye  St.,  NW,  Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau  (202) 
634-6530. 

aUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-104,  adopted  April  24, 1989,  and 
released  May  8, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Steet.  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street,  NW.  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  Public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Comniunications  Commission. 
Karl  A.  Kensinger, 

Chief  Allocations  Branch,  Policy  and  Ruli^s 
Division,  Mass  Media  Bureau. 
|FR  Doc.  69-11750  Filed  5-16-89:  8:45  am) 
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47  CFR  Part  73 

(MM  Docket  Na  89-100,  RM-«647]  . 

Radio  Broadcaating  Servicea;  Sargent, 
NE 

AOENCV:  Federal  Communications 
Commission. 


action:  Proposed  rule. 


summary:  The  Commission  requests 
comments  on  a  petition  by  E.  Eugene 
McCoy,  Ir.  proposing  the  allotment  of 
Channel  221  Cl  to  Sargent,  Nebraska,  as 
its  first  local  FM  service.  Channel  221C1 
can  be  alloted  to  Sargent  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction.  The  coordinates  for  Sargent 
are  North  Latitude  41-38-30  and  West 
Longitude  99-22-18.  Petitioner  is 
requested  to  furnish  community  data 
since  Sargent  is  not  listed  in  the  1980 
U.S.  Census. 

DATES:  Comments  must  be  filed  on  or 
before  June  26, 1989,  and  reply 
comments  on  or  before  July  11, 1989. 

ADDRESS:  Federal  Conrununications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  E.  Eugene  McCoy,  Jr..  1211 
lOlh  Avenue,  Central  City,  Nebraska 
68826  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPtEMENTARY  INFORMATION:  This  is  a 

synoposis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-100.  adopted  April  24, 1989,  and 
released  May  4, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC        _ 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037. 
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Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjecto  in  47  CFR  Part  73 

Radio  broadcasting. 
Federa]  Communications  Commission. 
Karl  A.  Kensinger. 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  89-11753  Filed  5-16-89;  8:45  am) 
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47  CFR  Part  73 

IMM  Docket  No.  89-101,  RM-6654] 

Radio  Broadcaating  Services; 
Cliateaugay,  NY 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  Four  Seasons 
Communications,  Inc.  seeking  the 
allotment  of  Channel  234A  to 
Chateaugay.  New  York,  as  the 
community's  first  local  FM  service. 
Channel  234A  can  be  allotted  to 
Chateaugay  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  v\rith  a  site 
restriction  of  1.0  kilometers  (0.6  miles) 
south  to  avoid  prohibited  interference  to 
stations  or  allotments  at  Montreal, 
Vianney,  Trois  Riveres  and  Hull. 
Quebec,  Canada.  Canadian  concurrence 
is  required. 

DATE:  Comments  must  be  filed  on  or 
before  June  26, 1989,  and  reply 
comments  on  or  before  July  11, 1989. 
ADDRESS:  Federal  Conrununications 
Commission,  Washington.  DC  20554.  In 
addition  to  filling  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Timothy  D.  Martz,  President. 
Four  Seasons  Communications,  Inc.,  273 
Whiting  Pond  Road.  P.O.  Box  36. 
Fairfield,  Connecticut  06430  (Petitioner). 


FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-101,  adopted  April  24, 1989,  and 
released  May  4, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW,  Washington,  DC.  The 
Complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  857-3899, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  coitrt  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  CommunicationB  Commission. 
Karl  A.  Kensinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  89-11754  Filed  5-16-89:  8:45  am] 
BiLLma  COM  sria-ei-ii 

47  CFR  Part  73 

IMM  Docket  No.  89-105,  RM-6643] 

Television  Broadcasting  Services; 
Coos  Bay,  OR 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  California 
Oregon  Broadcasting,  Inc.  proposing  the 
allotment  of  Channel  41  to  Coos  Bay, 
Oregon,  as  the  community's  second 
local  television  service.  Channel  41  can 
be  allotted  to  Coos  Bay  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  and 
tlie  recent  freeze  Order  on  the  allotment 
of  new  channels  to  communities  within 


the  minimum  co-channel  separation 
distance  to  certain  markets  with  a  site 
restriction  of  at  least  12.2  kilometers  (7.6 
miles)  south.  The  coordinates  for  this 
allotment  are  North  Latitude  43-16-00 
and  West  Longitude  124-16-35. 

DATES:  Comments  must  be  filed  on  or 
before  June  29. 1989.  and  reply 
comments  on  or  before  July  14. 1989. 

ADDRESS:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Mamie  K.  Sarver,  Esq., 
Pierson,  Ball  ft  Dowd.  1220 18th  Street 
NW..  Washington,  DC  20036  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT. 

Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  18  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-105,  adopted  April  27. 1989,  and 
released  May  8. 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  commission's 
copy  contractor.  International 
Transcription  Service.  (202)  8S7-d80a 
2100  M  Street  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
not  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  V1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  inform'ation  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communications  Commission. 
Karl  A.  Kensinger, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  89-11749  Filed  5-16-89;  8:45  am) 

BtLUNO  COM  tTIS-OI-M 
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47  CFR  Part  73 

(MM  Docket  No.  •»-102,  RM-66361 

Radio  Broadcast  Services; 
Bumttam,  PA 

AOCNCY:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  DB 
Communications  proposing  the 
allotment  of  Channel  262A  to  Bumham, 
Pennsylvania,  as  the  community's  first 
local  FM  service.  Channel  262A  can  be 
allotted  to  Bumham  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  3.9  kilometers  (2.4  miles) 
southwest  to  avoid  a  short-spacing  to 
Station  WUZ.  Channel  263A.  Elizabeth 
Pennsylvania.  I'he  coordinates  for  this 
allotments  are  North  Latitude  40-36-08 
and  West  Longitude  77-35-43.  Canadian 
concurrence  is  required. 
DATIS:  Comments  must  be  filed  on  or 
before  June  26. 1989,  and  reply 
comments  on  or  before  July  11. 1989. 
ADONCM:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows;  James  M.  Weitzman,  Esq., 
Kaye,  Scholar,  Fierman.  Hays  & 
Handler,  The  McPherson  Building.  901- 
15th  Street  NW..  Suite  1100. 
Washington.  DC.  20005  (Counsel  to 
petitioner). 
won  PURTHIR  INFOmiATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 

•UPPUMINTANY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-102.  adopted  April  24. 1989.  and 
released  May  4. 1989.  The  full  context  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  international 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 


Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b]  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  page  47 
CFR  1.415  and  1.420. 

List  of  SubjecU  in  47  CFR  Pari  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Karl  A.  Kensinger. 

Chief,  Allocations  Branch  Policy  and  Rules 
Division  Mass  Media  Bureau. 

(FR  Doc.  89-11752  Filed  5-16-S9:  8:45  am] 
BNXINO  COOC  STK-OI-M 


47  CFR  Part  73 

(MM  Docket  Na  89-107,  RM-esi?] 

Radio  Broadeaating  Services; 
Coaimont,  TN 

agency:  Federal  Communications 
Commission. 


action:  Proposed  nlle. 


summary:  This  document  requests 
comments  on  a  petition  by  Cumberland 
Communication  Corporation  proposing 
the  allocation  of  Channel  284A  to 
Coaimont.  Tennessee,  as  that 
community's  first  local  FM  service.  A 
site  restriction  of  6.0  kilometers  (3.7 
miles)  west  of  the  city  is  required.  The 
coorcUnates  are  35-20-22  and  85-46-10. 
DATCS:  Comments  must  be  filed  on  or 
before  June  29. 1989,  and  reply 
comments  on  or  before  July  14. 1989. 
AOORESS:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Ashton  R.  Hardy. 
Esquire,  Bradford  D.  Carey,  Esquire, 
Marjorie  R.  Esman,  Esquire,  Walker, 
Bordelon,  Hamlin,  Theriot  and  Hardy, 
701  South  Peters  Street,  New  Orleans, 
LA  70130  (Counsels  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  (202)  634-6330. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
F>roposed  Rule  Making,  MM  Docket  No. 
8&-107,  adopted  April  27, 1989,  and 
released  May  8, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 


be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Conunission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Karl  A.  Kensinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  8»-11751  Filed  S-16-89;  8:45  am) 
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47  CFR  Part  73 

(MM  Docket  Na  SS-lOe,  RM-6S6S] 

Radio  Broadcasting  Services;  Weston, 
WV 

agency:  Federal  Communications 
Commission. 


action:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  by  Stonewall 
Broadcasting  Corporation,  proposing  the 
substitution  of  Channel  272B1  for 
Channel  272A  at  Weston,  West  Virginia, 
and  modification  of  the  license  for 
Station  KSSN(FM)  to  specify  operation 
on  the  higher  powered  chaimel.  A  site 
restriction  of  12.3  kilometers  (7.6  miles) 
east  of  the  community  is  required  at 
coordinates  39-00-00  and  80-20-00. 
DATES:  Comments  must  be  filed  on  or 
before  June  29, 1989,  and  reply 
comments  on  or  before  July  14, 1989. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  W.T.  Weber,  Jr., 
Attorney  at  Law,  208  Main  Avenue, 
Weston,  West  Virginia  26452  (Counsel 
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for  petitioner);  and  Stonewall 
Broadcasting  Corporation.  300  Harrison 
Avenue,  P.O.  Box  980.  Weston,  West 
Virginia  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-106,  adopted  April  27, 1989.  and 
released  May  8, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street  NW.  Washington.  DC 
20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubhc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  e.\ 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjecto  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Karl  A.  Kensinger. 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

|FR  Doc.  89-11748  Filed  5-16-89:  8:45  am| 

enXING  CODE  S7124J-«i 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards;  Tire  Selection  and  Rims  for 
Motor  Vehicles  Other  Than  Passenger 
Cars 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Denial  of  petition  for 
rulemaking. 

summary:  This  notice  denies  a  petition 
for  rulemaking  submitted  by  the  Redco 
Co..  requesting  that  the  agency  amend 


Standard  No.  120  to  require  that  safety 
literature  and  warning  labels  concerning 
the  servicing  of  tires  and  rims  be  placed 
in  and  on  motor  vehicles  other  than 
passenger  cars  and  motorcycles.  Redco 
believed  that  this  amendment  would 
reduce  the  number  of  injuries  that  occur 
during  the  ser\'icing  of  tires  and  rims  for 
these  vehicles.  NHTSA  concludes  that 
the  requested  actions  would  not  be 
effective  in  significantly  reducing 
injuries.  Further,  some  of  the  requested 
actions,  which  would  regulate  motor 
vehicles  and  motor  vehicle  equipment 
already  in  use.  are  outside  the  agency's 
statutory  authority.  Therefore,  the  Redco 
petition  is  denied. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  George  Soodoo,  Office  of 
Rulemaking,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW.,  Washington  DC  20590.  Telephone: 
(202)  366-5892. 
SUPPLEMENTARY  INFORMATION:  Federal 

Motor  Vehicle  Safety  Standard  No.  120. 
Tire  selection  and  rims  for  motor 
vehicles  other  than  passenger  cars, 
specifies  tire  and  rim  selection 
requirements  and  rim  marking 
requirements  for  motor  vehicles  other 
than  passenger  cars.  The  purpose  of  this 
standard  is  to  provide  safe  operational 
performance  of  these  vehicles  by 
ensuring  that  the  vehicles  are  equipped 
with  tires  of  adequate  size  and  load 
rating  and  with  rims  of  appropriate  size 
and  type  designation.  The  standard 
specifies  requirements  for  tire  and  rim 
selection,  rim  marking,  and  label 
information  for  multi-piece  and  single 
piece  tire  rims. 

I.  Multi-Piece  and  Single  Piece  Wheel 
Rims 

Generally  speaking,  a  multi-piece  rim 
consists  of  two  or  more  components 
which,  when  they  are  assembled  and  the 
tire  is  inflated,  are  held  together  by  the 
force  of  the  air  pressure  in  the  tire.  A 
multi-piece  rim  includes  a  rim  base, 
which  is  the  largest  part  of  the  metal 
structure  supporting  the  tire,  and  one  or 
more  detachable  side  rings  serving  as  a 
flange  to  keep  the  inflated  tire  on  the  rim 
base.  The  rim  base,  side  ring,  lock  rings, 
and  tire  are  collectively  referred  to  as  a 
"wheel".  The  rim  base  and  the  side  or 
locking  rings  are  the  primary 
components  which  support  the  tires 
bead.  This  structure  is  referred  to  as  a 
split  side  ring  in  two  piece  assemblies 
and  a  solid  side  ring  and  split  lock  ring 
in  three  piece  assemblies.  A  multi-piece 
rim  is  used  in  conjunction  with  tube  type 
tires,  most  frequently  on  trucks,  tractors, 
buses,  trailers,  campers  and  off-highway 
type  vehicles.  (See  29  CFR  1910.177(b): 
and  Society  of  Automotive  Engineers, 


SAE  J393.  which  defines  rim 
terminology). 

There  are  basically  four  types  of 
multi-piece  wheel  designs.  In  the  firsi 
design  (exemplified  by  Goodyeai's  KW 
type  rim),  the  rim  base  is  split  radially 
and  the  side  ring  is  circumferentially 
continuous.  In  the  second  design 
(exemplified  by  Firestone's.  Kelsey- 
Hayes's,  and  Budd's  RH5'  and  KL  rims), 
both  the  rim  base  and  the  side  ring  arc 
circumferentially  continuous.  The  third 
type  of  rim  (exemplified  by  Goodyears 
"LW"  type  rim)  is  a  two  piece  assembly 
composed  of  a  demountable  rim  base 
and  a  split  side  ring.  The  fourth  design 
in  the  larger  sizes  (exemplified  by 
Firestone's  "Commander  5")  is  a  three 
piece  assembly  composed  of  a  rim  base, 
a  side  and  a  lock  ring. 

Multi-piece  rim  failures  occur  during 
or  after  inflation  of  the  tire  when  the 
side  or  lock  ring  is  not  properly  engaged 
on  the  rim  base.  When  this  occurs,  the 
lock  ring  can  be  hurled  off  the  rim  base 
at  speeds  in  excess  of  100  miles  per 
hour.  This  poses  a  risk  of  serious  harm 
to  anyone  in  its  path. 

A  single  piece  rim  wheel  is  defined  hs 
"the  assemblage  of  single  piece  rim 
wheel  with  the  tire  and  other 
components."  29  CFR  1910.1 77(b|.  Single- 
piece  rims  are  used  in  conjunction  wiih 
tubeless  tires  on  passenger  cars  and 
light  trucks,  and  some  medium  and 
heavy  duty  trucks.  With  single  piece 
rims,  the  tire  bead  must  be  forced  over 
the  top  of  the  rim  flange  to  mount  the 
tire.  A  single  piece  rim  is  designed  wi'h 
one  side  of  the  rim  narrower  than  the 
other  side  to  facilitate  the  installation  of 
the  tire  on  the  wheel. 

NHTSA  is  aware  of  reported  injuries 
and  fatalities  that  have  been  associated 
with  the  explosive  separation  of  wheel 
assemblies  on  large  vehicles.  In  a  notice 
issued  at  44  FR  12072,  March  5. 1979.  the 
agency  reported  that  it  had  records  of 
439  explosive  separations  between  1957 
and  1979.  of  which  71  such  accidents 
resulted  in  deaths,  and  234  accidents 
which  resulted  in  serious  injuri»^s. 
including  the  loss  of  one  or  both  eyes, 
head  damage  and  face  disfigurement. 
During  this  period,  rim  separations 
reportedly  occurred  on  vehicles  being 
driven  or  parked  on  the  road  in  at  Irast 
96  cases  and  during  tire  repair  and 
maintenance  operations  in  at  least  197 
cases.  The  other  cases  were  not 
positively  identified  as  being  on  the 
road  or  in  repair  or  maintenance 
situations  because  of  insufficient 
information. 

Since  the  promulgation  by  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  of  its  multi- 
piece  rim  wheel  servicing  regulation  in 


21264  Federal  Register  /  Vol.  54.  No.  94  /  Wednesday.  May  17.  1989  /  Proposed  Rules 


Federal  Register  /  Vol.  54.  No.  94  /  Wednesday.  May  17.  1989  /  Proposed  Rules 


21265 


989 


1980  (which  is  discussed  further  below), 
NHTSA'9  Office  of  Defect  Invesl'gdtion 
|ODI)  has  compiled  a  list  of  451  reported 
accidents  involving  explosive  separation 
of  wheels  between  1980  and  1985. 
Approximately  f 0  percent  or  more  of 
these  accidents  Were  shop  accidents 
which  involved  repair,  maintenance,  or 
other  handling  of  the  wheels.  The  data 
were  unclear  as  to  where  the  other  30 
percent  of  the  accidents  occurred.  Most 
of  the  rims  in  these  accidents  were  12  to 
18  years  old,  while  the  associated 
vehicle  was  on  average  10  to  15  years 
old.  At  least  154,  or  34  percent,  of  the 
reported  accidents  involved  either  the 
RH5''  or  K-Type  rims,  which  are  no 
longer  produced.  Since  1985,  only  seven 
wheel  explosions  have  been  reported  to 
NUTSA.  Five  of  these  reported 
explosions  involved  the  RH5=  or  K- 
T>  pe  rim.  Further,  90  percent  of  all  the 
reported  accidents  involve  wheel 
assemblies  over  ten  years  old. 

U.  OSHA  and  NHTSA  Regulatory 
Action  Concaniiiig  Tire  Rbns 

OSHA  and  NHTSA  have  adopted 
and/or  considered  methods  to  make  the 
servicing  of  tire  rims  safer.  On  January 
29, 198a  OSHA  promulgated  a  safety 
regulation  (29  CFR  1910.177)  related  to 
the  servicing  of  multi-piece  rim  wheels 
on  trucks  and  other  large  motor  vehicles. 
(45  FR  6705).  On  February  3, 1984.  that 
agency  amended  the  regulation  to 
include  requirements  for  the  safe 
servicing  of  single  piece  rim  wheels.  (49 
FR  4338).  Title  29  CFR  1910.177  applies 
to  the  servicing  of  single  piece  and 
multi-piece  rims  on  large  motor  vehicles 
such  as  trucks,  tractors,  trailers,  buses, 
and  off-road  machines.  The  OSHA 
regulation  requires  an  employer  to  (1) 
specify  procedures  related  to  the 
training  of  employees  who  service  rim 
wheels,  (2)  provide  a  rim  wheel 
restraining  device  or  other  barrier  to  be 
used  during  the  inflation  of  tires,  (3) 
ensure  that  wheel  components  are  not 
interchanged  except  as  provided  in  a 
NHTSA  approved  chart  or  safety 
manual,  and  (4)  make  certain  that  the 
employees  follow  safe  operating 
procedures  for  the  servicing  of  the  wheel 
assemblies. 

Title  29  CFR  1910.177  does  not  apply 
to  the  sen,  icing  of  rim  wheels  used  on 
automobiles,  pickup  trucks  and  vans 
that  utilize  automobile  tires  or  tires 
designated  "LT."  Further,  the  OSHA 
regulation  does  not  apply  to  businesses 
that  have  no  employees  other  than  the 
owners  or  to  the  construction, 
agricultural,  and  maritime  industries. 
However,  OSHA  does  regulate  these 
employers  and  places  of  employment 
under  the  Construction  Safety 
Standards,  29  CFR  Part  1926;  the 


Agriculture  Standards,  29  CFR  Part  1928; 
and  the  Maritime  Standards,  29  CFR 
Parts  1915  through  1918. 

NHTSA  also  considered  whether 
Standard  No.  120  should  be  amended  to 
require  multi-piece  rims  to  meet  certain 
performance  requirements  to  reduce  the 
number  of  explosive  separations  of 
these  types  of  rims,  in  an  advance  notice 
of  proposed  rulemaking  (ANPRM)  at  44 
FR  12072,  March  5, 1979.  NHTSA 
terminated  this  rulemaking  action  on 
February  25, 1982, 47  FR  8232.  For 
several  reasons,  the  agency  determined 
that  the  number  of  explosive 
separations  would  be  reduced  without 
conducting  rulemaking.  Among  those 
reasons  were,  first,  that  OSHA's 
regulation  already  specified  certain 
safety  precautions  in  the  servicing  of 
wheel  assemblies.  Second,  most 
explosive  separations  have  involved  the 
Goodyear  K-Type  of  rim  or  the  Firestone 
RH5°;  the  K-Type  has  not  been  produced 
since  1968  and  the  RH5''  has  not  been 
produced  since  1973.  Thus,  as  these  two 
types  of  rims  approach  the  end  of  their 
useful  hves,  they  will  be  replaced  with 
newer  designs  which  should  be  less 
prone  to  explosive  separation.  (47  FR 
8232-8233). 

NHTSA  notes  that,  in  cooperation 
with  the  agency,  rim  manufacturers  are 
increasing  their  voluntary  efforts  to 
distribute  rim  servicing  safety 
information.  On  September  23, 1987. 
January  27, 1988,  and  March  30, 1989, 
NHTSA's  Office  of  Defects  Investigation 
held  meetings  with  rim  manufacturers  to 
encourage  the  manufacturers  to 
voluntarily  increase  their  efforts  in  this 
area.  NHTSA  has  developed  and  is 
finalizing  an  informational  brochure 
which  includes  the  input  from  various 
rim  manufacturers  and  OSHA.  As  a 
result,  NHTSA  and  the  manufacttuers 
will  be  distributing  this  pamphlet 
concerning  safety  precautions  related  to 
rim  servicing.  This  information  will  be 
distributed  to  individuals  who  service 
truck  rims  and  wheels,  especially  those 
not  covered  by  the  OSHA  regulation  at 
29  CFR  1910.177.  The  agency  and  the  rim 
manufacturers  also  are  considering  the 
design  and  distribution  of  additional  rim 
servicing  and  safety  information  in  other 
forms. 

III.  Redco  Pedtioii 

On  October  30, 1987,  Redco  Corp.,  a 
manufacturer  of  multi-piece  and  single 
piece  rims  and  wheels,  submitted  a 
petition  for  rulemaking  requesting  an 
amendment  to  Standard  No.  120.'  The 


■  Petition  not  published  in  the  Federal  Resitiec. 


petitioner  sought  to  supplement  the 
OSHA  safety  regulations  by  asking 
NHTSA  to  mandate  that  additional 
literature  concerning  the  servicing  of 
tires  and  rims  be  placed  in  and  on  the 
vehicles  that  are  subject  to  Standard  No 
120  (except  for  motorcycles).  The 
petitioner  asserted  that  a  segment  of  the 
tire  and  wheel  servicing  industry  is  left 
unregulated  because  the  OSHA  safety 
regulation  does  not  apply  to  either 
businesses  that  do  not  have  employees 
other  than  the  owners  or  to  the 
construction,  agriculture  and  maritime 
industries.  It  contended  that  this 
segment  of  the  industry  does  not  always 
volimtariiy  seek  out  or  request  this 
safety  information,  even  though  it  is 
available  upon  request  from  OSHA  or 
the  rim  manufacturers.  Although  Redco 
conceded  that  on  the  job  training  is  the 
most  effective  way  to  insure  safety 
when  servicing  tires  and  wheels,  it 
contended  that  the  distribution  of 
admonitory  and  instructional  literature 
would  further  the  interests  of  motor 
vehicle  safety  related  to  the  servicing  of 
tires  and  rims. 

The  petitioner  asked  NHTSA  to  take 
the  following  four  actions  to  reduce  the 
number  of  injuries  related  to  the 
servicing  of  tire  and  wheel  assemblies. 
First,  Redco  asked  the  agency  to 
mandate  that  any  truck,  bus,  or 
multipurpose  passenger  vehicle  that  has 
a  cab  be  required  to  maintain  a  fold-up 
OSHA  chart  in  its  door  pocket  or  glove 
compartment.  Second,  the  petitioner 
asked  the  agency  to  require  that  a 
warning  label  be  placed  in  the  cab  and 
near  the  trailer  wheels.  This  label  was 
to  warn  that  a  person  should  not  service 
the  wheel  assembly  unless  he  or  she  has 
read  the  OSHA  charts  and  obtained 
training.  Third,  Redco  asked  NHTSA  fo 
join  with  OSHA  to  distribute  warning 
cards  to  the  Department  of 
Transportation  for  each  state.  The  two 
Federal  agencies  then  would  request 
that  the  state  DOTs  distribute  these 
cards  at  weigh-in  stations,  during 
vehicle  registration,  and  during  truck 
driver  testing.  Fourth,  the  petitioner 
asked  that  NHTSA  mail  to  each 
registered  owner  of  a  motor  vehicle  to 
which  Standard  iNo.  120  applied  (except 
motorcycles)  the  safety  charts,  warning 
labels,  and  cards.  The  vehicle  owners 
would  be  asked  to  place  this  literature 
and  the  labels  in  or  on  the  vehicles. 

After  extensive  review.  NHTSA  has 
decided  to  deny  Redco's  petition  for  the 
reasons  set  forth  below.  This  denial 
notice  explains  the  problems  that  would 
be  associated  with  the  implementation 
of  the  petitioner's  suggestions,  and  why 
NHTSA  has  concluded  that 
implementation  of  these  suggestions 


would  not  significantly  reduce  the 
problem  of  explosive  separations  during 
servicing.  However,  this  denial  should 
not  be  interpreted  as  a  determination 
that  explosive  separations  during  the 
servicing  of  multi-piece  and  single  piece 
wheels  do  not  need  to  be,  or  cannot  be. 
reduced.  Instead,  NHTSA  believes  that 
means  such  as  the  distribution  of  the  rim 
ser\'icing  pamphlet  should  make  the 
servicing  of  these  tire  rims  safer. 
Moreover,  the  agency  encourages  the 
rim  manufacturers,  both  domestic  and 
foreign,  to  continue  their  efforts  to 
distribute  safety  information  to  the 
servicers. 

At  the  outset,  NHTSA  notes  that  it 
has  the  statutory  authority  to  require 
charts  and  warning  labels  to  be  placed 
into,  attached  onto,  or  to  otherwise 
accompany  a  new  motor  vehicle  or  item 
of  motor  vehicle  equipment  at  or  before 
the  time  of  first  purchase.  15  USC  1392, 
1401  (d).  However,  the  agency  does  not 
have  the  authority  to  require  that  this 
material  be  maintained  with  a  vehicle, 
be  sent  to  a  vehicle  owner  (absent  a 
finding  of  a  safety  related  defect  or 
noncompliance  with  a  safety  standard). 
ur  be  distributed  by  a  state  agency.  In 
addition,  OSHA  (instead  of  NHTSA)  has 
the  authority  to  regulate  the  servicing  of 
wheel  rims  under  section  6(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (84  Stat.  1593.  29  U.S.C.  655). 

The  most  important  practical 
shortcoming  of  Redco's  suggestions  is 
that  placing  the  servicing  information  in 
the  cab  or  disseminating  the  information 
to  the  drivers  and/or  owners  of  the 
vehicles  fails  to  target  the  safety 
information  to  the  group  most  at  risk: 
the  servicers  of  the  wheel  rims.  For 
instance,  the  ODI  data  on  multi-piece 
rim  accidents  between  1980  and  1985 
revealed  that  at  least  40  percent  of  the 
reported  accidents  occurred  while  the 
wheel  was  neither  on  nor  near  the 
vehicle.  This  data  also  niveulcd  that  a 
majority  of  the  accident  victims  were 
not  tire  servicers,  and  the  agency  was 
not  able  to  identify  any  accident  where 
«  driver  or  an  owner  was  ser\'icing  or 
had  ser\'iced  a  wheel  involved  in  an 
explosive  separation.  Because  it  is 
unlikely  that  the  drivers  or  owners  of 


the  vehicles  will  ser\ice  the  wheel 
assemblies,  the  suggestions  in  this 
petition  to  distribute  safety  information 
to  the  owners  and  drivers  of  vehicles 
would  not  reach  the  personnel  who  are 
at  risk  (i.e.  those  who  actually  service 
the  rims.) 

Accordingly,  NHTSA  concludes  that 
Redco's  first  proposal  to  include  the 
OSHA  chart  in  the  vehicle  cab  and  its 
second  proposal  to  attach  a  warning 
label  in  the  cab  would  likely  be 
ineffective.  These  two  suggestions  do 
little  or  nothing  to  provide  safety 
information  to  the  population  most  at 
risk,  the  servicers  of  wheel  rims,  who 
generally  do  not  need  to  enter  the  cabs 
while  ser\'icing  the  rims. 

Part  of  Redco's  second  suggestion 
called  for  the  placement  of  warning 
labels  on  the  trailer  frame  near  the 
wheels.  NHTSA  notes  that  it  only  has 
the  statutory  authority  to  require  the 
placement  of  such  labels  on  new 
vehicles.  Even  if  the  warning  labels 
were  placed  on  a  new  trailer,  the  wheel 
assemblies  frequently  are  serviced  away 
from  the  trailer.  Further,  those  vehicles 
currently  in  production  are  equipped 
with  newer-design  wheels  that  are  less 
likely  than  earlier  designs  to  have 
explosive  separations  during  ser\'icing. 
As  noted  above,  90  percent  of  reported 
accidents  from  explosive  separations 
involve  old  design  wheel  assemblies 
that  are  over  ten  years  old.  The 
petitioner's  suggestions  would  have  little 
effect  in  remedying  the  problem  of 
explosive  wheel  separations  involving 
older  rims. 

NHTSA  also  declines  to  propose 
Redco's  third  suggestion  to  have  the 
Department  of  Transportation  for  each 
state  distribute  wheel  service 
information  at  weigh  in  stations,  during 
vehicle  registration,  and  during  truck 
driver  tests.  Under  the  principles  of 
Federalism,  the  individual  states  make 
their  own  decisions  about  whether  to 
distribute  vehicle  performance 
information.  Thus,  NHTSA  cannot 
require  state  entities  to  distribute 
performance  information  for  motor 
vehicles.  Moreover,  as  with  Redco's 
other  suggestions,  this  one  targets  the 


vehicle  owner  and  driver  rather  than  the 
wheel  servicer,  who  is  most  at  risk. 

NHTSA  also  was  not  persuaded  by 
Redco's  fourth  suggestion,  which  asked 
the  agency  to  send  labels  and  cards 
containing  tire  rim  service  information 
to  each  individual  who  owns  a  vehicle 
(other  than  a  motorcycle)  with  tires  or 
rims  subject  to  Standard  No.  120.  In  the 
requested  mailing,  the  agency  would 
have  urged  voluntary  compliance  with 
the  OSHA  tire  rim  servicing  standard. 
Such  a  measure  again  targets  the  vehicle 
owners  rather  than  the  wheel  servicers. 
The  large  costs  associated  with  this 
suggestion  also  are  not  the  best  use  of 
NHTSA's  limited  resources,  because  the 
agency  would  have  to  identify  the  large 
number  of  vehicle  owners  subject  to 
Standard  No.  120  and  mail  the  safety 
information  to  them. 

Under  a  subpart  of  its  fourth 
suggestion.  Redco  further  requested 
NHTSA  to  mandate  that  all  new- 
vehicles  contain  the  charts  and  warning 
labels.  As  noted  above,  such  a  measure 
would  be  ineffective  because  it  targets 
the  vehicle  owners  and  tirivers  rather 
than  the  rim  servicers.  In  addition,  it 
would  focus  on  new  vehicles,  while 
most  of  the  reported  problems  have 
been  with  older  vehicles  and  older  rims. 

NHTSA  concludes  that  there  is  not  a 
reasonable  possibility  that  the  order 
requested  by  Redco  would  be  issued  at 
the  conclusion  of  a  rulemaking 
proceeding.  The  petitioner  has  not 
shown  that  the  agency  should  amend 
Standard  No.  120  to  require  that  the 
agency  distribute  servicing  information 
and  warning  labels  to  the  owners  and 
drivers  of  motor  vehicles  that  are 
subject  to  Standard  No.  120.  Further,  the 
other  requested  actions  would  not  be 
likely  to  significantly  reduce  the  number 
of  explosive  separations  during  tire  and 
rim  servicing.  Accordingly,  the  Redco 
petition  is  denied. 

(15  U.S.C.  1392.  1401.  1407. 1410a.  1421.  142.1. 
delegation  of  authority  at  4r  CFR  1.50) 

Issued  on  May  10. 1989. 
BaiQ'  Felrice. 

Asspciate  Administrator  for  Rulemak  itig 
(FR  Doc.  89-11777  Filed  5-16-89:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Offic*  of  Vtf  8«er*tary 

Proposed  EstablishnMnt  of  Advisory 
Conunittss  on  UnlvsrssI  Cotton 
Standards 

AOmcv:  Oflice  of  the  Secretary,  U.S. 
Department  of  Agriculture  (USDA). 

ACTION:  Proposal  to  establish  an 
Advisory  Committee  of  Universal 
Cotton  Standards. 


r.  The  USDA  is  proposing  to 
establish  an  advisory  committee  to 
review  ofHcial  Universal  Grade 
Standards  for  American  Upland  cotton 
prepared  by  USDA  and  make 
recommendations  regarding  changes  in 
the  Standards. 

DATK  Comments  must  be  received  by 
June  1, 1989. 


;  Send  written  comments  to: 
Jesse  P.  Moore,  Director,  Cotton 
Division,  AMS,  USDA.  P.O.  Box  96456. 
Washington.  DC  20090-6456. 

ran  nmTMn  nwomiation  contact: 

Jesse  F.  Moore,  (202)  447-3192. 

SU^PUMtNTARV  tNTONMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  notice  is  hereby  given 
that  the  Secretary  of  Agriculture  intends 
to  establish  an  Advisory  Committee  on 
Universal  Cotton  Standards  composed 
of  foreign  and  domestic  representatives 
of  the  cotton  industry.  The  purpose  of 
the  committee  is  to  review  official 
Universal  Grade  Standards  for  U.S. 
Upland  cotton  prepared  by  USDA  and 
make  recommendations  regarding 
changes. 

The  Secretary  has  determined  that  the 
work  of  the  committee  is  in  the  public 
interest  and  is  in  connection  with  the 
duties  of  the  USDA.  No  other  advisory 
committee  in  existence  is  capable  of 
advising  and  assisting  the  Department 
on  the  task  assigned,  nor  does  the 
Department  have  an  alternative  means 


to  obtain  the  technical  and  practical 
expertise  needed  from  private  industry. 
Balanced  committee  membership  will 
be  attained  domestically  and 
internationally  through  the  following 
committee  composition: 

Reprasentatioii  by  Domestic  industry 

The  U.S.  cotton  industry's  committee 
membership  will  be  comprised  of  12 
producers  and  ginners.  6  representatives 
of  merchandising  firms  and  6 
representatives  of  textile  manufacturers. 
Each  member  will  have  one  vote. 
Accordingly,  voting  privileges  will  be 
divided  as  follows: 

(1)  U.S.  cotton  producers  and 
ginners — 12  votes; 

(2)  U.S.  merchandising  firms — 6  votes; 

(3)  U.S.  textile  manufactures — 6  votes. 

Representation  by  Foreign  Signatory 
AssociadoDS 

There  will  be  2  committee  members 
from  each  of  the  foreign  signatory 
associations.  Members  will  segregate 
into  groups  representing  foreign 
signatory  merchant  associations  and 
foreign  signatory  spinner  associations 
with  voting  privileges  divided  as 
follows; 

(1)  Foreign  signatory  merchant 
associations — 6  votes; 

(2)  Foreign  signatory  spinner 
associations — 6  votes. 

Federal  policy  with  respect  to  equal 
opportunity  will  be  followed  in  all 
appointments  made  by  the  Secretary  of 
Agriculture. 
)ohn ).  Franks,  Jr., 
Assistant  Secretary  for  A  dministroUon. 

Dated:  May  11, 1988. 
[FR  Doc.  89-11762  Filed  5-16-89;  8.-45  am) 

MLUNO  COOC  S410-«t-M 


Packsrs  and  Stockyards 
Administration 

Amandmont  to  Certification  of  Cantral 
Filing  Systam;  Idaho 

The  Statewide  central  filing  system  of 
Idaho  has  been  previously  certiOed, 
pursuant  to  section  1324  of  the  Food 
Security  Act  of  1985,  on  the  basis  of 
information  submitted  by  Peter  T. 
Cenarrusa,  Secretary  of  State,  for  farm 
products  produced  in  that  State  (51  ni 
34236,  September  26, 1986;  51  FR  36257, 
October  9, 1986;  and  53  FH  15722.  May  3. 
1988). 


The  certification  is  hereby  amended 
on  the  basis  of  information  submitted  by 
Pete  T.  Cenarrusa,  Secretary  of  State, 
for  an  additional  farm  product  produced 
in  that  State  as  follows:  Millet 

This  is  issued  pursuant  to  authority 
delegated  by  the  Secretary  of 
Agriculture. 

Authority:  Sec.  1324(c)(2).  Pub.  L  99-196.  99 
Stat.  1535.  7  U.S.a  1831(c)(2);  7  CFR 
2.17(e)(3),  2.56(a)(3),  51  FR  22795. 

Dated:  May  11, 1989. 

B.H.  (Bill)  lones. 

Administrator,  Packers  and  Stockyards 
Administration. 

|FR  Doc.  89-11763  Filed  5-16-89;  8:45  am| 
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COMMISSION  ON  CIVIL  RIGHTS 

California  Adviaory  Committee; 
Agenda  and  PubHc  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  California 
Advisory  Committee  to  the  Commission 
will  convene  at  9:00  ajn.  and  adjourn  at 
5.-00  p.m..  (Ml  Wednesday,  May  24, 1989, 
at  the  Marriott  Hotel.  200  Marina 
Boulevard,  Berkeley,  California  94710. 
The  purpose  of  the  meeting  is  to  hold  a 
public  forum  on  violence  and  bigotry  on 
the  University  of  California  campus. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Deborah  Hesse 
or  Philip  Montez,  Director  of  the 
Western  Regional  Division  (213)  894- 
3437,  (TDD  213/894/0508).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  intprpreter  should  contact 
the  Western  Regional  Division  at  least 
five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  May  2. 1989 
Melvin  L.  Jenkins, 
Acting  Staff  Director. 
[FR  Doc.  89-11786  Filed  5-16-89;  8:45  am) 
■NXmO  CODE  tsss-oi-ii 
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South  Carolina  Advisory  Conunittee; 
Agenda  and  Notice  of  Pulilic  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  South  Carolina 
Advisory  Committee  to  the  Commission 
will  convene  at  10:45  a.m.  and  adjourn 
at  5:00  p.m.  on  Monday.  May  22, 1989,  in 
the  Thurmond  Federal  Office  Building, 
Room  1272. 1835  Assembly  Street, 
Columbia,  South  Carolina  29201.  The 
Committee  will  convene  a  forum  on  the 
implications  of  the  Voting  Rights  Act  of 
1965  in  the  State.  Invited  speakers  will 
address  issues  of  racial  minority 
isolation  and  participation  in  the 
political  process.  Invited  are  James 
Clybum,  Commission,  South  Carolina 
Human  Relations  Commission;  I.S.  Levy 
Johnson,  Attorney;  John  Roy  Harper, 
NAACP  Attorney;  Dr.  Blease  Graham. 
Professor,  Univeristy  of  South  Carolina; 
State  Senator  Frank  Gilbert;  and  Willie 
B.  Ownes.  President,  Orangeburg 
NAACP.  The  Committee  will  also 
receive  staff  reports  on  the  status  of  the 
agency  and  Coimnittee  actions  and 
conduct  program  planning. 

Persons  desiring  additional 
informaiton,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Dennis  W. 
%edd  or  John  L  Binkley,  Director, 
Eastern  Regional  Division  at  (202)  523- 
5264,  TDD  (202)  376-8117.  Hearing 
impaired  persons  who  will  attent  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should 
contacted  the  Regional  Division  at  least 
Hve  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  May  2. 1989. 
Melvin  L.  Jenluns, 
Acting  Staff  Director. 
(FR  Doc.  89-11787  Filed  5-16-89;  8:45  am] 
BILIJNG  CODE  SSSS^I-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  Fiber, 
Silk  Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Producta 
Produced  or  Manufactured  in  Macau; 
Correction 

May  11. 1989. 

On  page  10402,  third  column,  of  the 
Federal  Register  notice  published  on 
March  13, 1989  (54  FR  10402),  the  limit 
for  Categories  200-239. 300-369, 400-169. 


600-670  and  800-899,  as  a  group,  should 

be  corrected  from  76,590,824  square 

meters  equivalent  to  76,596.824  square 

meters  equivalent. 

James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  89-11813  Filed  5-16-89.  8:45  am] 

BILUNQ  CODE  3510-OR-M 


Adjustment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Rber 
Textile  Products  Produced  or 
Manufactured  in  Turkey 

May  11. 1989. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECnVE  DATE:  May  19. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Janet  Heinzen.  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6582.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEMENTARY  INFORMATION: 
Authority.  Executive  Order  11651  of 
March  3. 1972,  as  amended;  Section  204 
of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854). 

The  current  limits  for  certain  cotton 
and  man-made  fiber  textile  products  are 
being  increased  by  application  of  swing 
and  carryover.  The  fabric  group  limit  is 
being  reduced  to  account  for  the  swing 
being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation; 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  53  FR  44937.  published  on 
November  7, 1988).  Also  see  53  FR  25526. 
published  on  July  7. 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
May  11. 1989. 
Commissioner  of  Customs. 


Department  of  the  Treasury.  Washington.  DC 
20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  June  30. 1988.  as  amended, 
by  the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements.  That 
directive  concerns  imports  of  certain  cotton 
and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Turkey  and 
exported  during  the  period  which  began  on 
July  1. 1988  and  extends  through  |une  3a 
1989. 

Effective  on  May  19, 1989,  the  directive  of 
June  30. 1988  is  being  amended  further  to 
adjust  the  current  limits  for  cotton  and  man- 
made  fiber  textile  products  in  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  textile  agreement  between 
the  Governments  of  the  United  States  and 
Turkey: 


Category 

Adjusted  l2-mo  ttmrt ' 

Faboc  group. 
219.313.314.315. 
317.326.617.625. 
626,  627.  and  628. 
as  a  group. 
Limits  nolin  a  group: 
300/301 

74.752.591  square 
meters. 

3.832.302  kilograms 

604 _ „._. 

867.207  tdograms. 

■  The  limits  twve  not  t>een  adiusted  to  account  lor 
any  imports  exported  after  June  30.  1968. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  f.ill  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  S33(a)(l). 
James  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Te.\  tile  Agreements. 
[FR  Doc.  89-11811  Filed  5-16-89:  8:45  am] 
BIUJMG  CODE  3S10-On-« 


Adjustment  of  Import  Limits  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  Turkey 

May  11.  1989. 

AGENCY:  Committee  for  Lhe 
Implementation  of  Textile  Agreements 
(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits.  

EFFECTIVE  DATE:  May  19,  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6582.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 
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•UWiSIMNTAIIV  intormation: 

Authority.  Executive  Order  11651  of 
March  3, 1972,  as  amended;  section  204 
of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854). 

The  current  limits  for  certain  cotton  . 
textile  products  are  being  increased  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937. 
published  on  November  7. 1988].  Also 
see  53  FR  25526.  published  on  July  7. 
1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions, 
lamet  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
May  11. 1989. 
Commissioner  of  Customs. 
Ih'partment  of  the  Treasury,  Washington.  DC 
20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  June  30. 1988.  as  amended, 
by  the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements.  That 
directive  concerns  imports  of  certain  cotton 
and  man-made  Tiber  textile  products, 
produced  or  manufactured  in  Turkey  and 
exported  during  the  period  which  begun  on 
|uly  1. 1988  and  extends  through  |une  30. 
1989. 

Effective  on  May  19. 1989,  the  directive  of 
|une  30, 1988  is  being  amended  further  to 
adjust  the  current  limits  for  cottom  textile 
products  in  the  following  categories,  as 
provided  under  the  terms  of  the  current 
bilateral  textile  agreement  between  the 
Governments  of  the  United  Slates  and 
Turkey; 


Category 
limits  not 
>r  a  group 


Admsted  limit ' 


338/339 


84t.. 


1.469,000  d02an  ol  which   not   mofe 

than  1,028  300  dozen  shall  tit  in  Cat- 

egon«t  33S-S/339-S.' 
593,250  dozen  o<  which  not  more  than 

207,638  dozen  shall  be  m  Catogory 

34I-V.» 
369-S  • I  835,472  kilograms 


■  The  kmns  have  not  t>een  adjusted  to  account  for 
any  imports  exporlad  aher  June  30,  1988. 

•  In  Categones  33e-S/339-S,  ochi  HTS  numbe's 
6103.22.0050.  6105.100010.  6105100030. 
6105.90.3010.  610910.0035,  6110  20  1025, 
6110  20.2040,  6110  20.2095,  6110  900068, 
6112.11.0030  and  611420.0005  m  Category  338-S: 
and  6104220060.  6104.292048,  6106.100010, 
6106100030.  610690.2010,  6106.90.3010, 
610910.0070.  6110  20.1030,  6110.202045, 
611020.2075,  6110.900070,  6112.110040, 
611420.0010  and  6117  90.0022  In  Category  339-S. 


•In  CatMOfV  341-Y,  only  HTS  rtumbars 
6204.22^060. 6206.30.3010  and  6206.30.3030. 

*\n  Category  368-5.  only  HTS  number 
6307.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
lames  H.  Bdbb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  89-11812  Filed  5-16-89:  8:45  am] 

WLUNQ  COM  MIO-On-M 


Announcement  of  Request  for 
Bilateral  Textile  Consultations  With  the 
Government  of  Quatemala 

May  11. 1989, 

AOENCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Notice. 

FOR  FUfrrHER  INFOMNATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 
SUPPLEMENTARY  INFORMATION: 
Authority.  Executive  Order  11651  of 
March  3, 1972,  as  amended;  section  204 
of  the  Agricultural  Act  of  1936,  as 
amended  (7  U.S.C.  1854);  Article  3  of  the 
Arrangement  Regarding  Intemutional 
Trade  in  Textiles. 

On  April  26, 1989,  the  Government  of 
the  United  States  requested 
consultations  with  the  Government  of 
Guatemala  regarding  cotton  trousers, 
breeches  and  shorts  in  Categories  347/ 
348,  produced  or  manufactured  in 
('iiatemala. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  Guatemala, 
the  Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
a  limit  for  the  entry  and  withdrawal 
from  warehouse  for  consumption  of 
cotton  textile  products  in  Categories 
347/348,  produced  or  manufactured  in 
Guatemala  and  exported  during  the 
twelve-month  period  which  began  on 
April  26, 1989  and  extends  through  April 
25, 1990,  at  a  level  of  686.682  dozen. 

A  summary  market  statement 
concerning  these  categories  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  these  categories,  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in 


Categories  347/348.  is  invited  to  submit 
10  copies  of  such  comments  or 
information  to  James  R  Babb. 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
U.S.  Department  of  Commerce. 
Washington.  DC  20230. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
H3100,  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue  NW.. 
Washington.  DC. 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  347/348.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  Guatemala, 
further  notice  will  be  published  in  the 
Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  53  FR  44937.  published  on 
November  7. 1988). 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Guatemala — Market  Statement 

Cotton  Trousers.  Slacks  and  Shorts  (Category 

347/348) 

April  1989. 

Summary  and  Conclusions 

U.S.  imports  of  cotton  trousers,  slacks  and 
shorts  (Category  347/348)  from  Guatemala 
reached  688,682  dozen  during  the  year  ending 
lanuary  1989,  more  than  double  the  302.532 
dozen  imported  a  year  earlier.  Cotton  trouser, 
slack  and  short  imports  from  Guatemala  were 
672.563  dozen  in  1988  and  270,992  dozen  in 
1987.  In  the  month  of  January  1989,  imports  of 
cotton  trousers,  slacks  and  shorts  (Category 
347/348)  from  Guatemala  reached  59,110 
dozen.  31  percent  above  the  44,991  dozen 
imported  during  the  month  of  January  1988. 

The  U.S.  market  for  cotton  trousers,  slacks 
and  shoris  (Category  347/348)  is  being 
disrupted  by  the  sharp  and  substantial 
increase  of  imports  from  Guatemala. 

U.S.  Production  and  Market  Share 

U.S.  production  of  cotton  trousers,  slacks 
and  shorts  remained  relatively  flat  l>etween 
1982  and  1986  averaging  39,700,000  dozen 
annually.  U.S.  production  increased  in  1987 


reaching  43,379,000  dozen  and  then  fell  during 
the  first  nine  months  of  1988  resulting  in  a 
year  ending  September  1988  production  level 
of  38,165.000  dozen.  12  percent  below  the  1987 
level  and  four  percent  below  the  1982-88 
average  level.  Domestic  manufacturers  of 
cotton  trousers,  slacks,  and  shorts  lost  market 
share  in  every  year  since  1982.  Their  market 
share  fell  from  75  percent  in  1982  to  60 
percent  in  1987,  a  drop  of  15  percentage 
points.  Domestic  manufacturer  lost  another 
five  percentage  points  as  their  share  of  the 
market  plunged  to  55  percent  in  the  first  nine 
months  of  1988. 

U.S.  Imports  and  Import  Penetration 

U.S.  imporis  of  cotton  trousers,  slacks  and 
shorts  more  than  doubled  between  1982  and 
1988,  increasing  from  13,133,000  dozen  in  1982 
to  30,976.000  dozen  in  1988.  U.S.  imports  of 
Category  347/348  for  the  year  ending  January 
1989  increased  tiiree  percent  over  the  year 
ending  January  1988  level.  The  ratio  of 
imports  to  domestic  production  doubled, 
increasing  from  33  percent  in  1982  to  67 
percent  in  1987.  The  import  to  production 
ratio  reached  83  percent  in  the  first  nine 
months  of  1988. 

Duty-Paid  Value  and  U.S.  Producers'  Price 

Approximately  63  percent  of  Category  347/ 
348  imports  from  Guatemala  during  calendar 
year  1988  entered  under  TSUSA  numbers 
381.6210— men's  and  boys'  cotton  woven 
shorts,  not  ornamented,  and  384.4724 — 
women's  and  girls'  cotton  woven  shorts,  not 
ornamented;  and  384.4765— women's  cotton 
woven  trousers  and  slacks  except  those  of 
denim,  corduroy  of  velveteen,  not 
ornamented.  These  garments  entered  the  U  A 
at  landed  duty-paid  values  below  U.S. 
producers'  prices  for  comparable  garments. 

[FR  Doc.  89-11610  Filed  5-16-89;  8:45  am] 

BIIUNQ  CODE  SSIO-OR-M 


Announcement  of  Request  for 
Bilateral  Textile  Consultations  With  the 
Government  of  Nepal 

May  11, 1980. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

AcnOM:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPPLEMcNTARY  INFORMA-RON: 

Authority.  Executive  Order  11651  of 
March  3, 1972.  as  amended;  section  204 
of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854). 

On  April  28. 1989.  the  Government  of 
the  United  States  requested 
consultations  with  the  Government  of 


Nepal  regarding  imports  of  men's  and 
women's  cotton  trousers,  slacks  and 
shorts  in  Categories  347/348.  produced 
or  manufactured  in  Nepal. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  Nepal,  the 
Committee  for  the  Implementation  of 
Textile  Agreements  may  later  establish 
limits  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  cotton 
textile  products  in  Categories  347/348, 
produced  or  manufactured  in  Nepal  and 
exported  during  the  twelve-month 
period  which  began  on  April  28, 1989 
and  extends  through  April  27, 1990,  at  a 
level  of  348,911  dozen. 

A  summary  market  statement 
concerning  Categories  347/348  follows 
this  notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  347/348  or 
to  comment  on  domestic  production  or 
availability  of  products  included  in 
Categories  347/348,  is  invited  to  submit 
10  copies  of  such  comments  or 
information  to  James  H.  Babb. 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
U.S.  Department  of  Commerce. 
Washington,  DC  20230. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
H3100.  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue  NW.. 
Washington.  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  347/348.  Should  such  a 
solution  be  reached  in  consultations 
with  the  Government  of  Nepal,  further 
notice  will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 


notice  53  FR  44937,  published  on 
November  7, 1988).  , 

James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Nepal — Market  Statement 

Cotton  Trousers,  Slacks  and  Shorts  (Category 
347/348) 

April  1989. 

Summary  and  Conclusions 

U.S.  imports  of  cotton  trousers,  slacks  and 
shorts  (Category  347/348)  from  Nepal  reached 
348.911  dozen  during  the  year  ending  January 
1989,  triple  the  119.337  dozen  i-mported  a  year 
earlier.  Cotton  trouser,  slack  and  short 
imports  from  Nepal  were  321,994  dozen  in 

1988  and  88,083  dozen  in  1987.  In  the  month  of 
January  1989.  imports  of  cotton  trousers, 
slacks  and  shorts  [Category  347/348)  frcm 
Nepal  reached  85.273  dozen.  70  percent  above 
the  38,356  dozen  imported  during  the  month 
of  January  1988. 

The  U.S.  market  for  cotton  trousers,  slacks 
and  shorts  (Category  347/348)  is  being 
disrupted  by  the  sharp  and  substantial 
increase  of  imports  from  Nepal. 

U.S.  Production  and  Market  Share 

U.S.  production  of  cotton  trousers,  slacks 
and  shorts  remained  relatively  flat  between 
1982  and  1986  averaging  39,700.000  dozen 
annually.  U.S.  production  increased  in  1987 
reaching  43.379,000  dozen  and  then  fell  during 
the  Rrst  nine  months  of  1968  resulting  in  a 
year  ending  September  1988  production  level 
of  38.165,000  dozen,  12  percent  belc  w  the  1967 
level  and  four  percent  below  the  1982-86 
average  level.  Domestic  manufacturers  of 
cotton  trousers,  slacks,  and  shorts  lost  market 
share  in  every  year  since  1982.  Their  market 
share  fell  from  75  percent  in  1982  to  60 
percent  in  1987,  a  drop  of  15  percentage 
points.  Domestic  manufacturer  lost  ..iiolher 
five  percentage  points  as  their  share  of  the 
market  plunged  to  55  percent  in  the  first  nine 
months  of  198& 

U.S.  Imports  and  Import  Penetration 

U.S.  imports  of  cotton  trousers,  slacks  and 
shorts  more  than  doubled  between  1982  and 
198&  increasing  from  13,133,000  dozen  in  1962 
to  30,976.000  dozen  in  1988.  U.S.  imports  of 
Category  347/348  for  the  year  ending  January 

1989  increased  three  percent  over  the  year 
ending  January  1988  level.  The  ratio  of 
imports  to  domestic  production  doubled, 
increasing  from  33  percent  in  1962  to  67 
percent  in  1987.  The  import  to  production 
ratio  reached  83  percent  in  the  first  nine 
months  of  1988. 

Duty-Paid  Value  and  U.S.  Producers'  Price 

Approximately  70  percent  of  Category  347/ 
348  imports  from  Nepal  during  calendar  year 
1988  entered  under  TSUSA  numbers 
381.6210 — men's  and  boys'  cotton  woven 
shorts,  not  ornamented  and  384.4724 — 
women's  and  girls'  cotton  wov  en  shorts,  not 
ornamented.  These  garments  entered  the  U.S. 
at  landed  duty-paid  values  below  U.S. 
producers'  prices  for  comparable  garments. 

[FR  Doc.  89-11809  Filed  &-16-89:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Offic*  of  th«  Sacrttary 

DIA  Advisory  Board;  Meetings 

AQINCV:  Defense  Intelligence  Agency 

Advisory  Board. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  IHib.  L 
92-463.  as  amended  by  Section  5  of  Pub. 
L  94-409,  notice  is  hereby  given  that  a 
closed  meeting  of  a  panel  of  the  DIA 
Advisory  Board  has  been  changed  as 
follows:  The  18  May  1989  meeting  has 
been  relocated  to  the  address  listed 
below:. 

ADDMSS:  The  Foreign  Science  and 
Technology  Center,  Charlottesville,  VA. 
RM  nmTNEII  INTOMMATION  COMTACR 

Lieutenant  Colonel  John  E.  Hatlelid. 
USAF.  Executive  Secretary.  DIA 
Advisory  Board,  Washington.  DC  20340- 
1328  (202/373-^930). 
SUPPUMINTAIIV  mroiiMATiON:  The 
entire  meeting  will  be  devoted  to  the 
discussion  of  classified  information  as 
defined  in  Section  552b(c)(l).  Title  ,■>  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 
be  used  in  a  special  study  on  HUMINT/ 
Scientific  and  Technical  Intelligence 
Interface. 
L.  M.  Bynum, 

Altemale  OSD  Federal  Register  Liaison, 
Officer,  Department  of  Defense. 
May  12. 1989. 

(FR  Doc.  89-11829  Filed  5-16-88:  8:45  Hm| 
•HXMO  cooe  M10-01-« 


DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday. 
May  24. 1989  beginning  at  1:00  p.m.  in 
the  Goddard  Conference  Room  of  its 
ofHces  at  25  State  Police  Drive,  West 
Trenton.  New  Jersey.  The  hearing  will 
be  part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
public. 

An  informal  pre-meeting  conference 
among  the  Commissioners  and  staff  will 
be  open  for  public  observation  at  about 
11:00  a.m.  at  the  same  location. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Proposed  Amendment  to  the 
Comprehensive  Plan  to  Authorize 
Future  Diversions  of  Delaware  Basin 
Water  from  the  Proposed  Modified 


Francis  E.  Walter  Reservoir  Project. 
Commission  Resolution  No.  83-24 
adopted  on  November  30. 1983  amended 
the  Comprehensive  Plan  by  revising  and 
updating  the  description  of  the  Bear 
Creek  (modified)  Project  (renamed 
Francis  E.  Walter  Project).  The 
Commonwealth  of  Pennsylvania  has 
recently  requested  that  some  of  the 
Walter  Reservoir  water  supply  storage 
be  available  for  use  in  northeastern 
Pennsylvania,  portions  of  which  lie 
outside  the  Delaware  River  Basin.  This 
could  result  in  some  out-of-basin 
diversions  and  a  100  percent 
consumptive  use  of  that  water. 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and /or  Section  3  J  of  the 
Compact 

1.  Holdover  Project:  Occidental 
Chemical  Corporation  D-85-41.  An 
application  to  modify  an  industrial 
waste  treatment  plant  at  the  applicant's 
polyvinyl  chloride  manufacturing  facility 
in  Burlington  Township.  Burlington 
County,  New  Jersey.  Process  waste 
streams  include  flows  from  compound, 
calender  and  resin  operations.  The 
compound  facility  has  been  modified  by 
addition  of  a  charcoal  filtering  system 
for  TSS  removal.  All  process  waste 
streams  are  combined  with  storm  runoff 
and  up  to  0.02  million  gallons  per  day 
(mgd)  of  treated  sanitary  wastes  prior  to 
discharge  to  Bustleton  Creek,  a  tidal 
tributary  to  the  Delaware  River  in 
Burlington  Township.  Based  on 
monitoring  reports,  discharge  from  the 
facility  averages  0.38  mgd.  The  applicant 
is  seeking  relief  firom  the  Commission's 
normal  TDS  effluent  limit  of  1000 
milligrams  (mg)/l  and  requests 
permission  to  discharge  a  daily 
maximum  of  2000  mg/l  TDS  to  Bustleton 
Creek.  In  addition,  the  applicant  is  to 
conduct  a  groundwater  decontamination 
program  at  the  site  as  per  conditions 
specified  in  its  New  Jersey  Department 
of  Environmental  I'rotection  permit.  This 
hearing  continues  that  of  April  26, 1989. 

2.  Merck,  Sharpe  &  Dohme  D-79-23 
RENEWAL-2.  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  7.2  million 
gallons  (mg]/30  days  of  water  to  the 
applicant's  industrial  plant  from  Well 
No.  8.  Commission  approval  on  June  27, 
1984  was  limited  to  five  years  and  will 
expire  unless  renewed.  The  applicant 
requests  that  the  total  withdrawal  from 
all  wells  remain  limited  to  25  mg/30 
days.  The  project  is  located  in  Upper 
Gwynedd  Township,  Montgomery 
County,  and  is  in  the  Southeastern 
Pennsylvania  Groimd  Water  Protected 
Area. 


3.  Philadelphia  Suburban  Water 
Company  D-81-74  CP  (Revised) 
RENEWAL.  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  6.0  mg/30  days  of 
water  to  the  applicant's  water 
distribution  system  from  Well  Nos.  20 
and  20A.  Commission  approval  on  May 
23, 1984  was  limited  to  Hve  years  and 
will  expire  unless  renewed.  The 
applicant  requests  that  the  total 
withdrawal  from  all  wells  remain 
limited  to  6.0  mg/30  days.  The  project  is 
located  in  East  Goshen  Township. 
Chester  County,  and  is  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

4.  New  Jersey— American  Water 
Company  D-8&-70.  An  application  for  a 
temporary  diversion  and  discharge  of 
13.9  mg/30  days  of  Delaware  River 
water  to  supply  a  pilot  water  treatment 
plant.  Preliminary  treatment  studies  at 
the  pilot  scale  will  provide  a  design 
basis  for  a  proposed  30  mgd  facility 
which  is  intended  to  meet  primary  and 
alternate  water  source  requirements  in 
Burlington,  Camden  and  Gloucester 
Counties.  Treatment  plant  testing  is 
expected  to  be  completed  by  April  of 
1990.  The  plant  site  is  located  in 
Cinnaminson  Township.  Burlington 
County,  New  Jersey.  The  project  also 
involves  a  discharge  of  0.45  mgd  of 
finished  water  and  process  wastewater. 
A  temporary,  screened  intake  will  be 
installed  approximately  1000  feet 
outshore  of  the  mean  high  water  line, 
just  inshore  of  the  shipping  channel,  and 
600  feet  upstream  from  the  proposed 
discharge  pipeline. 

5.  Columbia  Gas  Transmission 
Corporation  D-89-6.  An  application  to 
construct  a  16  inch  diameter  natural  gas 
pipeline  across  and  under  the  Delaware 
Canal.  The  crossing  is  located 
approximately  2600  feet  south  of  the 
intersection  of  Hellertown  Road  and 
Route  611  in  Williams  Township, 
Northampton  County,  Pennsylvania. 
Delaware  Canal  (Roosevelt  State  Park) 
was  included  in  the  Comprehensive  Plan 
by  Resolution  No.  62-4. 

6.  Stanley  G.  Flagg  »  Co..  Inc.  D-89- 
13.  An  application  to  modify  an 
industrial  process  wastewater  treatment 
plant  located  on  West  High  Street. 
Stowe.  West  Pottsgrove  Township, 
Montgomery  County,  Pennsylvania.  The 
treatment  plant  serves  iron  and  brass 
foundries,  and  galvanizing  facilities  to 
reduce  suspended  solids  and  metals. 
The  applicant  proposes  to  modify  the 
existing  treatment  system  with 
additional  chemical  precipitation 
facilities.  The  plant  will  process 
approximately  0.33  mgd  and  the  e^uent 
will  be  discharged  to  the  Schuylkill 


River  through  the  existing  outfall.  The 
project  is  designed  to  meet  proposed 
NPDES  permit  modifications. 

7.  Arrowhead  Public  Service 
Corporation  D-89-16  CP.  An  apphcation 
to  expand  an  existing  0.05  mgd  sewage 
treatment  plant  and  provide  0.25  mgd 
treatment  capacity  for  service  of 
Arrowhead  Lakes  Development,  located 
in  western  Coolbaugh  Township, 
Monroe  County.  Pennsylvania.  The 
proposed  treatment  process  will  consist 
of  comminution,  primary  settling, 
combined  BOD^  Reduction  Nitrification, 
final  clarification,  chlorination,  sludge 
thickening  and  post  aeration.  Treated 
e^uent  will  continue  to  discharge  to  the 
Lehigh  River  through  the  existing  outfall. 

8.  Transcontinental  Gas  Pipeline 
Corp.  (Transco)  D-69-23.  An  application 
for  a  surface  water  withdrawal  to 
hydrostatically  pressure  test  the 
applicant's  natural  gas  pipeline 
distribution  system.  The  proposed 
diversion  will  average  3.3  mg/30  days. 
The  water  will  be  pumped  into  the 
pipeUne  and  impounded  under  pressure 
for  up  to  24  hours  before  being  returned 
to  the  water  source.  The  proposed 
intake  is  located  on  the  Tunkharmock 
Creek,  approximately  one  mile  northeast 
of  Route  115.  in  Tunkhannock  TowTiship, 
Monroe  County.  Pennsylvania. 

9.  Transcontinental  Gas  Pipeline 
Corp.  (Transco)  D-89-24.  An  application 
for  a  surface  water  withdrawal  to 
hydrostatically  pressure  test  the 
applicant's  natural  gas  pipeline 
distribution  system.  The  proposed 
diversion  will  average  11.5  mg/30  days. 
The  water  will  be  pumped  into  the 
pipeline  and  impounded  under  pressure 
for  up  to  24  hours  before  being  returned 
to  the  water  source.  The  proposed 
intake  is  located  on  the  Schuylkill  River, 
near  Pawling  Road,  in  Lower  Providence 
Township,  Montgomery  County, 
Pennsylvania. 

10.  Transcontinental  Gas  Pipeline 
Corp.  (Transco)  D-89-25.  An  application 
for  a  surface  water  withdrawal  to 
hydrostatically  pressure  test  the 
applicant's  natural  gas  pipeline 
distribution  system.  The  proposed 
diversion  will  average  4.5  mg/30  days. 
The  water  will  be  pumped  into  the 
pipeline  and  impounded  under  pressure 
for  up  to  24  hours  before  being  returned 
to  the  water  source.  The  proposed 
intake  is  located  on  the  Lehigh  River, 
approximately  100  feet  north  of  Route 


115.  in  Buck  Township.  Luzerne  County. 
Pennsylvania. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 
Richard  C.  Albert. 
Acting  Secretary, 
May  9, 1989. 
(FR  Doc.  89-11788  Filed  5-16-89:  8:45  am| 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  l^oposed  Information 
Collection  Requests. 

SUMMARY:  The  Director.  Office  of 
Information  Resources  Management, 
invites  comments  on  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act. 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  June  12. 1989. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Jim  Houser,  Desk  Officer. 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3.  W  ashington.  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  B.  Webster  (202)  732-3915. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 


an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Office  of  Information 
Resources  Management,  publishes  this 
notice  with  attached  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
For  each  proposed  information 
collection  request,  grouped  by  office, 
this  notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g..  new,  revision,  extension, 
existing,  or  reinstatement;  (2)  Title;  (3) 
Frequency  of  collection;  (4)  "The  affected 
public:  (5)  Reporting  and/or 
Recordkeeping  burden  and  (6)  Abstract. 
Because  an  expedited  review  is 
requested,  the  information  collection 
request  is  also  included  as  an 
attachment  to  this  notice. 

Dated;  May  11. 1989. 
Carios  Rice. 

Director  for  Office  of  Information.  Resources 
Manapernent. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Expedited 

Title:  Grant  Applications  under  the 

Education  of  the  Handicapped 
.abstract:  This  form  will  be  used  by 

State  agencies  to  apply  for  funding 

under  the  Education  of  the 

Handicapped  Act,  as  amended. 
The  Department  will  use  the  information 

to  make  grant  awards. 
.Additional  Information:  An  expedited 

review  is  requested  to  meet  all  FY89 

awards  and  to  allow  one 

announcement  for  the  programs.  This 

application  contains  the  standard 

Forms  SF-424  Federal  Assistance 

Face  Sheet  and  SF^24A  Budget 

Information. 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments;  non-profit  institutions 
Reporting  Burdc-:i: 
Responses:  2,600 
Burden  Hours:  89,600  ^ 
Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

BlUtNG  CODE  4000-01-M 
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NOTICE:    Reporting  Burden 

porting  burden  for  this  collection  of  information  is 
to  vari  from  22  hours  (fcr  continuation  applications)  to 
(for  nev  applications)  per  response,  including  time  for 
instructions,  searching  existing  data  sources,  gathering 
ftainlng  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.  Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this  collection  of  information, 
including  suggestions  for  reducing  this  burden,  to  the  U.S. 
Department  of  Education,  Information  Management  and  Compliance 
Division,  Washington,  D.C.  20202-4651;  and  to  the  Office  of 
Management  and  Budget,  Paperwork  Reduction  Project  1820-0028, 
Washington,  D.Q.  i0qSD3. 


PART  III  -  PROGRAM  NARRATIVE 


A. 


New  Grants 


Prepare  the  program  narrative  statement  in  accordance  with  the 
following  instructions  for  all  new  grants  programs  and  all  new 
functions  or  activities  for  which  support  is  being  requested. 


Note  that  the  program  narrativ 
each  function  or  activity  foxj 
Relevant  selection  criteria  ( 
carefully  examined  for  crilferii 
application  will  be  made  and 


)ould  encompass  each  program  and 
yich  funds  are  being  requested. 
\ded  in  this  package)  should  be 
\upon  which  evaluation  of  an 
}ran  narrative  must  respond  to 


such  criteria  under  the  related  headings  below.  The  program 
narrative  should  begin  with  an  overview  statement  (Abstract)  of  the 
major  points  covered  below. 


t.    OBJECTIVES  AND  NEED  FOR  THIS  ASSISTANCE 


Describe  the  problem  and  demonstrate  the  n^c  fo*  assistance  and 
state  the  principal  and  subordinate  objectjl'es  of  the  project. 


Supporting  documentation  or  other  testimorM}5 
interests  other  than  the  applicant  may  be  u^el. 


from  concerned 


Any  relevant  data  based  on  planning  studies  should  be  Included  or 
footnoted.  Projects  involving  Demonstration/Service  activities 
should  present  available  data,  or  estimates  for  need  in  terms  of 
number  of  handicapped  children  (by  type  of  handicap  and  by  type  of 
service)  in  the  geographic  area  involved. 


r^or 

Ltibn 


Projects  involving  Training  should  present  available  pOSKi 
estimates,  for  need  in  terms  of  number  of  personnel  by  pos  Lt 
type  (e.g.,  teachers,  teacher-aides)  by  type  of  handicap  :o  be 
served.   Documentation  by  the  SEA  should  be  supplied  for  8(4.029 
( Handicapped  Personnel  Preparation ) . 


Ids  n  :if 
tr<  iiiin 
trJ  1  \a 


TS  OR  BENEFITS  EXPECTED 


esults  and  benefits  to  be  derived.   Projects  involved  in 

ctivities  should  indicate  the  number  of  personnel  to  be 

Projects  involved  in  demonstration/service  activities 

must  provide  research  or  other  evidence  that  indicate  that  the 

proposed  activities  will  be  effective. 


APPROACH 

Outline  a 
of  how  the 
program , 
factors  wh: 
reason  for 


action  pertaining  to  the  scope  and  detail 
ed  work  will  be  accomplished  for  each  grant 

or  activity  provided  in  the  budget.  Cite 
ht  accelerate  or  decelerate  the  work  and  your 

this  approach  as  opposed  to  others. 


For  example,  an  application  for  demonstration/service  programs 
should  describe  the  planned  educational  curriculum:  the  types  of 
attainable  accomplishments  set  for  the  children  served; 
supplementary  services  including  parent  education;  and  the 
composition  and  responsibilities  of  an  advisory  council. 


An   application   for  a   traini 
substantive  content  and  orga 
including  the  roles  or  positi 
the  tasks  associated  with  su 
be  acquired;  the  program  st 
including  their  use  by  students, 
their  staffing. 


program  should  describe  the 
ion  of  the  training  program, 
r  which  students  are  prepared, 
s,  the  competencies  that  must 
nd  the  practicum  facilities 
accessibility  to  students  and 


Provide  for  each  grant  program,  function  or  activity, 
quantitative  projections  of  the  accomplishments  to  be 
achieved. 


An  applications  for  demonstration/serVifce"^rograms  should 
project  the  number  of  chilfden  to  receive 
demonstration/services  by  type  of  hanaijc^ping  conditions, 
and  number  of  persons  to  receive  inser\^ice  training. 

Training  programs  should  project  the  number  of  students  to  be 
trained  by  type  of  handicapping  condition. 

For  non-demonstration/ service  and  non-training  activities  of 
all  programs,  planned  activities  should  be  listed  in 
chronological  order  to  show  the  schedule  of  accomplishment 
and  their  target  dates.  ^ 


Identify  the  kinds  of  data  to  be  collected  and  maintai  »e  3  and 
discuss  the  criteria  to  be  used  to  evaluate  the  resui  ts  and 
successes   of   the   project.     For   demonstration/^eprvice 


n 
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child-centered  objectives  set  for  project  participants.   For 
029  (Handicapped  Personnel  Preparatior ),  the  positions  for 
wi\i^h  students  are  receiving  training  should  be  related  to  the 
n^qs  as  explained  in  1  and  2  above. 

all  activities,  explain  the  methodology  that  will  be  used 
evaluate  project  accomplishments. 

List  organizations,  cooperators,  consultants,  or  other  key 
individuals  who  will  work  on  the  project  along  with  a  short 
description  of  the  nature  of  their  effort  or  contribution. 
Especially  for  demonstration/ service  activities,  describe  the 
liaison  with  community  or  State  organizations  as  it  affects 
project  plV^ipiV^  3"d  accomplishments. 


Present  bl 
following 
background 
Also,  11 


ical  sketch  of  the  project  director  with  the 
lation:  name,  address,  telephorie  number, 
ther  qualifying  experience  for  the  project. 
imes,  training  and  background  for  other  key 


personnel  engaged  in  the  project. 


NOTE  -  The  application  narrative  should  not  exceed  30  double-spaced 
typed  pages  ( on  one  side  only ) . 


"^ 


r 
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[FR  Doc.  e»-11767  Filed  5-16-e9:  8:45  am] 
WUMO  COOC  4(W»41-C 


Office  of  Education  Research  and 
Improvement 

National  Research  and  Development 
Center  Fiscal  Year  1990  Competition; 
Solicitation  of  Written  f>ublic 
Comments 

action:  Notice  to  Solicit  Written  Public 
Comments  on  the  Upcoming  FY  1990 
Competition  for  National  Research  and 
Development  Centers. 

Purpose:  The  Secretary  invites  written 
public  comments  on  problems  and 
issues  facing  American  education  in  the 
nineties,  areas  for  research,  and 
potentially  fruitful  lines  of  inquiry 
within  these  areas.  These  written 
comments  will  be  considered  by  the 
O^ice  of  Educational  Research  and 
Improvement  in  establishing  priorities  in 
the  upcoming  FY  1990  competition  for 
national  research  and  development 
centers. 

Deadline  for  Transmittal  of  Written 
Comments:  All  written  comments  should 
be  received  on  or  before  June  23, 1989. 

Applicable  Regulations:  The 
regulations  for  the  Regional  Educational 
Laboratories  and  Research  and 
Development  Centers  Programs,  34  CFR 
Parts  706,  707.  and  708. 

Request  for  Information:  For 
additional  information  call  or  write 
Jacqueline  W.  Jenkins.  U.S.  Department 
of  Education,  OERL  Office  of  Research, 
Room  610,  555  New  Jersey  Avenue,  NW., 
Washington,  DC.  20208-5573,  (202)  357- 
6239. 

SUPPLEMENTARY  INFORMATION:  The 

Secretary  plans  to  publish  at  a  later  date 
an  application  notice  for  the  competition 
to  be  conducted  in  FY  1990  for  the 
national  research  and  development 
centers  to  be  awarded  in  FY  1991. 

Invitation  to  Comment  Written 
comments  received  on  or  before  the  date 
specified  above  will  be  considered  in 
preparing  final  mission  statements  that 
will  describe  the  Department's 
recommendations  for  the  research  areas, 
activities,  and  objectives  of  the  national 
research  and  development  centers. 

Program  Authority:  20  U.S.C  1221e. 
Dated:  May  11. 1989. 

Bruno  V.  Manno, 

Acting  Assistant  Secretary,  Educational 
Rosearch  and  Improvement 

[FR  Doc.  89-11768  Filed  5-16-89;  8:45  am) 
BILLING  COOC  4000-01-M 


DEPARTMENT  OF  EI^ERGY 

Financial  Assistance  Award  (Grant); 
Electric  Power  Research  Institute 

agency:  U.S.  Department  of  Energy 
(DOE):  San  Francisco  Operations  Office. 
ACTION:  Notice  of  intent  to  award  a 
grant  on  a  sole  source  basis. 

summary:  The  Department  of  Energy 
intends  to  award  a  grant  to  the  Electric 
Power  Research  Institute  to  assist  them 
in  conducting  the  Fourth  National  Utility 
Demand  Side  Management  (DSM) 
Conference.  This  conference  provides  a 
biennial  opportunity  for  utility  and  State 
energy  eHiciency  program  managers  to 
meet  and  store  current  information  on 
the  planning  and  operation  of  utility 
DSM  programs.  The  conference  has  two 
primary  objectives:  to  facilitate  the 
exchange  of  DSM  research  and 
implementation  results  and  encourage 
the  advancement  of  knowledge,  and  to 
publish  and  distribute  the  technical 
papers  presented  at  the  conference. 
DOE's  contribution  of  $20K  is 
approximately  fifteen  percent  of  the 
total  conference  cost. 

This  conference  would  be  held  using 
state  and  private  sector  resources  but 
DOE  has  determined  that  cosponsoring 
it  would  help  fulfill  the  mandate  to 
provide  technical  assistance  under  its 
Residential  and  Commercial 
Conservation  Program.  This  is  a  sole 
source  award  because  DOE  knows  of  no 
other  entity  which  is  conducting  or  is 
planning  to  conduct  this  type  of 
conference  at  this  time. 

Grant  Number  DE-FG03-89SF18089. 
FOR  FURTHER  INFORMATION  CONTACT 
William  O'Neal,  U.S.  Department  of 
Energy,  San  Francisco  Operations 
Office,  1333  Broadway,  Oakland.  CA 
94612. 

Issued  in  Oakland.  CA  April  28. 1989. 
Kathleen  M.  Day, 

Acting  Director.  Contracts  Management 

Division. 

(FR  Doc.  89-11832  Filed  5-16-89:  8:45  am] 

anjJNG  CODE  MSO-OI-M 


Financial  Assistance  Award 
(Cooperative  Agreement);  University 
of  Oregon 

agency:  U.S.  Department  of  Energy 
(DOE):  San  Francisco  Operations  Office. 
ACTION:  Notice  of  intent  to  award  a 
cooperative  agreement  on  the  basis  of 
noncompetitive  financial  assislnnce. 

SUMMARY:  The  Dept.  of  Energy  intends 
to  enter  into  a  five  year,  cost  shared 
cooperative  agreement  with  the 
University  of  Oregon  to  assist  their 


research  to  aid  the  U.S.  housing  industry 
in  developing  strategies,  technologies 
and  methodologies  for  improving  the 
energy  efficiency  of  residential  housing. 
The  focus  will  be  on  industrial 
construction  methods.  Tasks  for  the  first 
year  include  establishment  of  a 
technical  review  committee  (comprised 
of  representatives  from  DOE,  the  two 
research  centers,  the  building  industry 
and  other  housing  related  research 
organizations,  and  preparation  of  a 
detailed  research  plan.  The  project  is 
expected  to  have  a  five  (5)  year  life 
including  five  (5)  separately  funded  one 
(1)  year  budget  periods.  Congress  has 
appropriated  $700K  in  FY  89  funds  for 
the  first  year  of  this  effort.  DOE  support 
for  this  work  will  enhance  the  public 
benefits  to  be  derived  and  DOE  knows 
of  no  other  entity  which  is  conducting  or 
is  planning  to  conduct  this  activity.  In 
the  Committee  action  for  FY89  Interior 
and  Related  Agencies  Appropriation 
Bill.  HR  4867.  the  committee 
recommended  that  this  work  be 
performed  at  the  University  of  Oregon 
and  the  Florida  Solar  Energy  Center. 
Additional  funding  will  be  provided  for 
each  respective  budget  period.  Total 
estimated  cost  for  the  project  is  $6.5M 
which  includes  a  $.9M  awardee  share 
and  $5.6M  government  share.  The  period 
of  performance  is  expected  to  start  June 
1989,  and  expire  five  years  thereafter. 

Cooperative  Agreement  Number  DE> 
FC03-89SF17960. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  O'Neal,  U.S.  Department  of 
Energy,  San  Francisco  Operations 
Office,  1333  Broadway.  Oakland,  CA 
94612. 

Issued  in  Oakland.  CA  April  29. 1969. 
Kathleen  M.  Day, 

Acting  Director.  Contracts  Management 

Division. 

[FR  Doc.  89-11833  Filed  S-16-89:  8:45  amj 

WLUNG  CODE  «450-01-M 


Office  of  Fossil  Energy 

[ERA  Docket  No.  89-07-NG] 

Chevron  Natural  Gas  Services,  Inc.; 
Order  Granting  Blanket  Authorization 
to  import  and  Export  Natural  Gas  From 
and  to  Mexico 

AGENCY:  Office  of  Fossil  Eenrgj.  DOE. 
ACTION:  Notice  of  order  granting  blanket 
authorization  to  i.mport  natural  gas  from 
and  export  natural  gas  to  Mexico. 

SIAmmary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Chevron  Natural  Gas  Services.  Inc. 


DUE  TO  PATTERNS  COVER  I M6  PRINT,  HAHY 
PAGES  DID  NOT  REPRODUCE  WELL.     THIS  j 
REPRODUCTIOH  IS  HADE  FROM  THE  BEST 
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(CNGS).  blanlcet  authorization  to  import 
and  export  natural  gas  bom  and  to 
Mexico.  The  order  issued  in  ERA  Docket 
No.  8»-07-NG  authorizes  CNGS  to 
import  up  to  100  Bcf  of  Mexican  natural 
gas  and  export  up  to  100  Bcf  of  domestic 
natural  gas  to  Mexico  over  a  two-year 
period  t>eginning  on  the  date  of  flrst 
import  or  export. 

A  copy  of  the  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue  SW..  Washington.  DC  20585, 
(202)  686-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday  except  on 
Federal  holidays. 

Issued  in  Washington.  DC  May  9. 1989. 

I.E.  Walsh.  Jr.. 

Acting  Assistant  Secretary  Fossil  Energy- 

[FR  Doc.  89-11834  Filed  5-16-89:  8:45  am) 
WLUNa  COM  swo-ei-ii 


[FE  Oocfcat  Na  •»-24-flQl 

ConeoHdatM!  Edieon  Ca  Of  New  York, 
ln&;  Application  for  Authorization  To 
import  Natural  Qaa  From  Canada 

aoincy:  Office  of  Fossil  Energy.  DOE. 

action:  Notice  of  application  for  a  long- 
term  authorization  to  import  natural  gas 
from  Canada. 

•UMMARV:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  March  30, 
1989,  of  an  appUcation  Hied  by 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  for 
authorization  to  import  up  to  30,000 
MMBtu  of  natural  gas  from  Canada  for  a 
term  of  approximately  15  years, 
beginning  as  soon  as  possible  after  all 
governmental  authorizations  are 
received  by  Con  Edison  and  its 
Canadian  supplier,  Amoco  Canada 
Petroleum  Company.  Ltd.  (Amoco 
Canada),  and  all  additional 
transportation  facilities  needed  to 
transport  the  imported  gas  into  Con 
Edison's  system  have  been  constructed 
and  are  operational. 

The  application  is  filed  pursuant  to 
section  3  t)f  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 

DATK  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  flied  no  later 
than  lune  16, 1068. 


Fon  FUNTHEii  mFomaATKNi  contact: 

Edward  J.  Peters.  ]r..  Office  of  Fuels 

Programs,  Fossil  Energy.  U.S. 

Department  of  Energy,  Forrestal 

Building.  Room  3H-087. 1000 

Independence  Avenue  SW.. 

Washington,  DC  20585.  (202)  586-8162. 
Michael  T.  Skinker.  Natural  Gas  and 

Mineral  Leasing.  Office  of  General 

Counsel,  U.S.  Department  of  Energy. 

Forrestal  Building.  Room  6E-042. 1000 

Independence  Avenue  SW.. 

Washington.  DC  20585.  (202)  586-6667. 

SUPPLEMENTARY  INFORMATION:  Con 

Edison,  a  combination  gas,  electric,  and 
steam  utility  company  providing  natural 
gas  service  to  customers  in  New  York 
City  and  Westchester  County  in  New 
York  State,  proposes  to  import  this  gas 
from  Amoco  Canada  under  a  gas 
purchase  contract  dated  September  1. 
1988.  Con  Edison  would  use  the 
imported  gas  to  supplement  its  system 
supply.  In  its  application.  Con  Edison 
states  that  the  initial  term  of  the 
purchase  contract  is  to  run  through 
October  31. 14  years  after  the  first  year 
of  the  contract  The  contract  also 
provides  for  secondary  term  of  five 
years  unless  either  party  gives  notice  of 
termination.  The  first  contract  year  will 
commence  on  the  date  of  initial  delivery 
of  the  gas  and  on  the  next  following 
October  31. 

The  purchase  price  for  the  imported 
gas  would  be  composed  of  a  two-part 
demand/commodity  rate.  The  monthly 
demand  charge  would  equal  the  sum  of 
the  monthly  demand  tolls  paid  by 
Amoco  Canada  to  Nova  Corporation  of 
Alberta  (Nova)  and  TransCanada 
PipeLines  Limited  (TCPL)  for  the 
transportation  of  the  gas  in  Canada.  The 
commodity  charge  would  equal  the 
average  of  the  sales  rates  of  Con 
Edison's  three  principal  domestic 
pipeline  suppliers  (Base  Index),  minus 
the  Canadian  and  domestic 
transportation  charges  (both  demand 
and  commodity).  During  summer 
seasons,  the  commodity  charge  would 
be  subject  to  price  caps.  Specifically,  the 
commodity  charge  for  all  gas  taken  up  to 
35  percent  of  the  maximum  daily 
contract  quantity  (MDQ)  of  30.000 
MMBtu  per  day  could  not  exceed  the 
equivalent  of  designated  fuel  oil  prices 
and,  for  gas  taken  in  excess  of  35 
percent  of  the  MDQ.  the  Base  Index 
would  be  reduced  to  the  same 
equivalent  of  designated  fuel  oil  prices, 
subject  to  a  specified  floor  price.  The 
application  asserts  that  the  purchase 
contract  prescribes  that  the  commodity 
charge  would  be  calculated  monthly  and 
that  after  1995.  either  party  may  request 
a  redetermination  of  the  commodity 
charge  is  the  Base  Index  component 


differs  by  more  than  a  specific  amount 
for  spot  gas  sales.  The  purchase  contract 
also  permits  termination  by  either  party 
if  agreement  on  redetermination  cannot 
be  reached  and  provides  for  a  phaseout 
period  of  up  to  four  years.  All  of  the 
price  provisions  of  the  purchase  contract 
are  subject  to  renegotiation  upon  notice 
by  either  party  and  if  agreement  caimot 
be  reached,  either  party  may  request 
that  the  matter  be  submitted  to 
arbitration  in  accordance  with  the 
procedures  prescribed  in  the  contract. 

Con  Edison  has  no  take-or-pay 
obligation  under  the  purchase  contract 
but  would  be  subjected  to  a  gas 
inventory  charge  (GIC)  based  on  the 
average  of  the  gas  inventory  charge 
rates  of  Con  Edison's  primary  domestic 
pipeline  suppliers.  The  monthly  GIC 
would  be  subject  to  refund  based  on 
cumulative  purchases  over  a  contract 
year. 

Con  Edison  states  that  delivery  of  gas 
would  begin  as  soon  as  possible  after  all 
governmental  authorizations  are 
received  and  after  all  necessary 
transportation  facilities  have  been 
constructed  and  placed  into  service.  The 
purchase  contract  provides  that  if 
construction  of  the  required  facilities 
has  not  commenced  by  April  3, 1991, 
either  party  may  request  termination  of 
the  contract.  Transportation  of  the  gas 
from  the  point  of  delivery  at  the 
international  border  near  Niagara, 
Ontario,  to  Con  Edison's  gas  distribution 
facilities  in  New  York  City  will  be 
through  the  pipeline  systems  of 
Transcontinental  Gas  Pipeline  Company 
(Transco),  Tennessee  Gas  Pipeline 
Company  (Teimessee).  and  National 
Fuel  Gas  Supply  Corporation  (National 
Fuel).  According  to  Con  Edison,  each  of 
the  transporters  has  an  application 
pending  before  the  Federal  Energy 
Regulatory  Conmiission  (FERC) 
proposing  to  construct  and  operate  the 
new  pipeline  facilities  which  would  be 
required  before  Con  Edison  can  begin 
importing  this  gas.  Tennessee's 
application  in  FERC  Docket  No.  CP88- 
171-000  is  to  construct  pipeline  looping 
and  compression  facilities  on  its 
Niagara  Spur  Line  from  Niagara  to  its 
Lewiston.  New  York,  interconnection 
with  National  Fuel.  National  Fuel's 
application  in  FERC  Docket  No.  CP88- 
194-000  is  to  construct  a  compressor 
station  and  pipeline  facilities  from 
Lewiston  to  a  proposed  interconnection 
with  Transco  at  Leidy.  Pennsylvania. 
Transco's  application  in  FERC  Docket 
No.  CP88-171-000  is  to  construct 
pipeline  looping  and  compression 
facilities  between  Leidy  and  New  York 
City. 

In  support  of  its  application.  Con 
Edison  asserts  that  the  imported  gas  is 
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needed  to  meet  projected  increases  in 
its  system  requirements.  Con  Edison 
also  contends  that  the  gas  would  be 
purchased  in  accordance  with  flexible 
pricing  terms  assuring  that  the  import 
would  be  competitive  over  the  term  of 
the  requested  authorization.  Further, 
according  to  the  application,  Amoco 
Canada  would  dedicate  170  Bcf  of 
specified  reserves  to  the  contractual 
arrangement  thus  assuring  the  ability  of 
Amoco  Canada  to  supply  the  gas  to  Con 
Edison. 

The  decision  on  Con  Edison's 
application  for  import  authority  will  be 
made  consistent  with  the  DOE'''  gas 
import  policy  guidelines,  under  which 
Ihe  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22, 1984).  Other 
considerations  include,  but  are  not 
limited  to,  need  for  the  gas  and  the 
security  of  the  long-term  supply.  The 
applicant  asserts  that  this  import 
arrangement  is  competitive,  the  gas  is 
needed,  and  the  in  FERC  Docket  No. 
CP88-171-000  is  to  construct  pipeline 
looping  and  compression  facilities  on  its 
Niagara  Spur  Line  from  Niagara  to  its 
Lewiston,  New  York,  interconnection 
with  National  Fuel.  National  Fuel's 
application  in  FERC  Docket  No.  CP88- 
194-000  is  to  construct  a  compressor 
station  and  pipeline  facilities  from 
Lewiston  to  a  proposed  interconnection 
with  Transco  at  Leidy,  Pennsylvania. 
Transco's  application  in  FERC  Docket 
No.  CP88-171-000  is  to  construct 
pipeline  looping  and  compression 
facilities  between  Leidy  and  New  York 
City. 

In  support  of  its  application,  Con 
Edison  asserts  that  the  imported  gas  is 
needed  to  meet  projected  increases  in 
its  system  requirements.  Con  Edison 
also  contends  that  the  gas  would  be 
purchased  in  accordance  with  flexible 
pricing  terms  assuring  that  the  import 
would  be  competitive  over  the  term  of 
file  requested  authorization.  Further, 
according  to  the  application,  Amoco 
Canada  would  dedicate  170  Bcf  of 
specified  reserves  to  the  contractual 
arrangement  thus  assuring  the  ability  of 
Amoco  Canada  to  supply  the  gas  to  Con 
F,dison. 

The  decision  on  Con  Edison's 
application  for  import  authority  will  be 
made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  Import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22, 1984).  Other 
considerations  include,  but  arp  not 


limited  to,  need  for  the  gas  and  the 
security  of  the  long-term  supply.  The 
applicant  asserts  that  this  import 
arrangement  is  competitive,  the  gas  is 
needed,  and  the  supply  source  is  secure. 
Parties  opposing  the  import  arrangement 
bear  the  burden  of  overcoming  these 
assertions. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA)  (42  U.S.C.  4321  et  seq.) 
requires  the  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  The 
FERC  is  currently  performing  an 
environmental  review  of  the  impacts  of 
constructing  and  operating  the  proposed 
pipeline  facilities  of  Transco,  Tennessee, 
and  National  Fuels  before  making  its 
decision  on  their  certificate  applications. 
The  DOE  will  participate  in  the 
environmental  review  process  at  the 
appropriate  level.  No  final  decision  will 
be  issued  in  this  proceeding  until  the 
DOE  has  met  its  NEPA  responsibilities 
regarding  the  Con  Edison  application. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs,  Fossil  Energy, 
Room  3i'-056,  FE-50.  Forrestal  Building, 
1000  Independence  Avenue  SW., 
Washington.  DC  20585.  They  must  be 
filed  no  later  than  4:30  p.m..  e.d.t.,  June 
16, 1989. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 


party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  questions  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial  type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  avp.  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  fur  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  to  all  parties  will  be 
provided.  If  no  party  requests  additional 
procedures,  a  conditional  or  final 
opinion  and  order  may  be  issued  based 
on  the  official  record,  including  the 
application  and  responses  filed  by 
parties  pursuant  to  this  notice,  in 
accordance  with  10  CFR  590.316. 

A  copy  of  Con  Edison's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room.  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC.  May  9. 1989. 
)£.  Walsh.  If., 

Acting  Assistant  Secretary,  Fossil  Energy. 
[FR  Doc.  89-11835  Filed  &-1&-89:  8:45  am) 
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IFE  Docket  No.  89-22-NGl 

Indeck  Energy  Services  of  Oswego, 
Inc.,  Application  To  import  Natural  Gas 
From  Canada 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  application  for  long- 
term  authorization  to  import  natural  gas 
from  Canada. 


summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOF) 
gives  notice  of  receipt  on  March  28, 
1989,  of  an  application  filed  by  Indeck 
Energy  Services  of  Oswego.  Inc. 
(Indeck-Oswego).  for  authorization  to 
import  up  to  4.5  Br.f  per  year  of  natural 
gas  from  Canada  for  a  terrr  uf  15  years. 
The  gas  would  be  transported  withm  the 
U.S.  through  existing  and  proposed 
pipeline  facilities.  Indeck-Oswego 
requests  that  the  authorization 
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conunence  November  1, 1990.  the  date 
that  the  new  facilities  required  to 
transport  this  gas  are  planned  to  be 
completed  and  operational.  The  gas 
would  be  used  to  fuel  the  applicant's 
new  cogeneration  facility  to  be 
constructed  near  Oswego,  New  York. 
The  application  is  flled  pursuant  to 
section  3  of  the  Natural  Gas  Act  (NGA) 
and  DOE  Delegation  Order  Nos.  0204- 
111  and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 

OATI:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures,  and 
written  comments  are  to  be  flled  no  later 
than  June  16. 1989. 

ran  nNrmm  mroMiATK>N  comtact: 
AUyson  C  Reilly,  Office  of  Fuels 

Programs,  Fossil  Energy.  U.S. 

Department  of  Energy,  Forrestal 

Building,  Room  3F-094, 1000 

Independence  Avenue  SW., 

Washington.  DC  20585.  (202)  58ft-g394 
Diane  Stubbs,  Natural  and  Mineral 

Leasing,  Office  of  General  Counsel, 

U.S.  Department  of  Energy.  Forrestal 

Building,  Room  eE-042. 1000 

Independence  Avenue  SW., 

Washington,  DC  20585,  (202)  586-6667. 
tUTMimNTARV  iNrONMATiON:  Indeck- 
Oswego,  an  Illinois  corporation,  is  a 
wholly-owned  subsidiary  of  Indeck 
Energy  Services,  Inc.  (Services),  also  an 
Illinois  corporation,  with  its  principal 
office  in  Wheeling,  Illinois.  Services  and 
its  subsidiaries  are  engaged  in  the 
development,  ownership,  operation  and 
maintenance  of  cogeneration  projects. 
Indeck-Oswego  is  ciurently  constructing 
a  new  SO-megawatt  gas-flred 
cogeneration  facility  adjacent  to  the 
International  Paper/ Hammermill  Paper 
Company  plant  near  Oswego,  New 
York.  The  cogenerator  is  expected  to  be 
completed  and  in  commercial  operation 
by  June  1, 1990.  It  will  be  operated  as  a 
"qualifying  facility"  under  Section  201  of 
the  Public  Utility  Regulatory  Policies  Act 
of  1978.  In  addition,  bideck-Oswego  has 
filed  a  Certification  of  Compliance  with 
the  coal  capability  requirement  for 
proposed  new  electric  powerplants 
pursuant  to  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978.  as 
amended  (53  FR  35544,  September  14. 
19tia). 

Indeck-Oswego  states  that  all  the 
natural  gas  imported  under  its  requested 
authorization  will  be  used  to  fuel  the 
new  cogeneration  facility.  Under 
anticipated  normal  operating  conditions, 
the  cogenerating  facility  will  consume 
an  average  of  about  12,000  Mcf  per  day. 
Indeck-Oswego  asserts  that  its  request 
for  authority  to  import  up  to  4.5  Bcf  per 


year  is  necessary  to  meet  the  facility's 
fuel  needs,  allow  for  transportation 
shrinkage,  and  provide  a  reasonable 
margin  for  any  unforeseen  exigency.  The 
electric  power  to  be  produced  by  the 
facility  is  under  contract  for  sale  to 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk). 

Indeck-Oswego  will  buy  the  Canadian 
gas  from  Indeck  Gas  Supply  Corporation 
(Supply),  a  wholly-owned  subsidiary  of 
Services,  in  accordance  with  their  gas 
purchase  agreement  dated  December  27. 
1988.  Supply  has  agreed  to  sell  and 
deliver  up  to  a  maximum  of  14  MMcf  of 
gas  per  day  and  up  to  an  annual 
contract  quantity  of  4.5  Bcf.  The  price 
will  equal  Supply's  weighted  average 
cost  of  the  gas  delivered  to  Indeck- 
Oswego,  including  a  management  fee 
described  below,  and  all  costs  related  to 
transportation  in  Canada  by  NOVA 
Corporation  of  Alberta  and 
TransCanada  Pipelines  Limited  (TCPL) 
to  the  point  at  the  international  border 
where  Indeck-Oswego  receives  the 
volumes.  The  term  of  the  agreement 
between  Indeck-Oswego  and  Supply 
extends  through  January  1,  2006,  with 
provision  for  extension  for  subsequent 
periods  of  one  year,  tmtil  terminated  by 
a  12-month  notice  in  writing  by  either 
party.  Indeck-Oswego  estimates  that  the 
delivered  price  it  will  pay  Supply  during 
the  first  year  of  the  proposed  import 
arrangement  would  be  $2.52  per  Mcf. 
Indeck-Oswego  bases  this  estimate  on 
its  calcidation  of  Supply's  weighted 
average  cost  of  gas  per  Mcf  purchased 
from  producers  under  four  contracts 
submittisd  as  part  of  this  application. 

The  volumes  of  gas  that  Supply  has 
available  for  resale  to  Indeck-Oswego 
will  be  provided  by  Northstar  Energy 
Corporation  (Northstar],  Chesapeake 
Resouirces  Ltd.,  et  al.  (Chesapeake,  et 
al),  and  Bow  Valley  Industries,  Ltd. 
(Bow  Valley).  Together,  those  Canadian 
producers  contractually  agreed  to  sell  to 
Supply,  on  a  firm  basis,  a  total  of  up  to 
25.8  MMcf  per  day  and  up  to  0.34  Bcf  of 
natural  gas  per  year  as  well  as  up  to  .33 
Bcf  of  natural  gas  per  year  on  an 
interruptible  basis.  According  to  the 
application,  after  TCPL's  transportation 
shrinkage  allowance,  estimated  to  be 
approximately  7  percent,  these  volumes 
net  Supply  a  total  of  9.0  Bcf  per  year  or 
up  to  24.0  MMcf  per  day  for  export  at 
the  international  border.  Of  the  total 
volumes  purchased  by  Supply  from  the 
producers.  4.5  Bcf  per  year  or  12.0  MMcf 
per  day  will  be  sold  to  Indeck-Oswego. 
The  remaining  4.5  Bcf  purchased 
annually  will  be  sold  by  Supply  to 
Indeck-Oswego's  affiliate,  Indeck- 
Yerkes  Energy  Services.  Inc.  (Indeck- 
Yerkes),  to  fuel  a  cogeneration  facility  it 
is  planning  to  build  near  Tonawanda, 


New  York.  Indeck- Yerkes  has  an 
application  for  authority  to  import  that 
gas  from  Supply  pending  before  the  DOE 
in  FE  Docket  No.  89-21-NG. 

Indeck-Oswego  states  that  the  four 
contracts  encompassing  the  entire 
quantity  of  gas  purchased  by  Supply  will 
be  administered  by  a  single  producer. 
Bow  Valley.  Bow  Valley  will  also  act  as 
Supply's  liaison  with  TCPL  for  the 
transportation  of  Supply's  gas  through 
TCPL's  system.  For  this  service.  Bow 
Valley  will  receive  a  fee  from  Supply  of 
approximately  $0.02  (U.S.)  per  Mcf  of 
purchased  gas  which  will  be  included  i.". 
the  price  of  gas  paid  by  Indeck-Oswego. 

Indeck-Oswego  described  Supply's 
gas  purchase  agreements  with  the 
Canadian  producers  as  follows: 

A.  Northstar  Agreement 

Under  the  Northstar  gas  purchase 
agreement.  Supply  will  purchase  with  a 
lump  sum  payment  in  the  amount  of 
$13.65  million  (U.S.)  to  be  paid  on 
November  1, 1989,  a  total  volume  of  26 
million  MMBtu  (approximately  26  Bcf)  of 
natural  gas  to  be  delivered  over  a 
maximum  term  of  18  years.  Additionally. 
Supply  will  reimburse  Northstar  for  its 
actual  production  taxes,  and  gathering 
and  processing  costs,  based  on  an  initial 
rate  of  $.315  (U.S.)  per  MMBtu.  This 
initial  rate  is  to  be  increased  annually 
by  an  amount  equal  to  the  greater  of  Ave 
percent  or  the  U.S.  GNP  deflator 
commencing  on  January  1, 1989.  Supply 
will  reimburse  Northstar  for  all  related 
royalty  payments  and  all  transportation 
costs  to  the  point  of  delivery  near 
Empress,  Alberta.  Supply  also  agreed  to 
a  minimum  take  of  at  least  6,000  MMBtu 
of  gas  per  day  and  contends  that  it  is 
highly  unlikely  that  Supply  will  be 
unable  to  take  at  least  that  amount  at 
any  time  during  the  term  because  the 
average  combined  daily  requirements  of 
the  two  cogeneration  facilities 
consuming  this  gas  is  estimated  to  total 
24.000  Mcf  per  day. 

B.  Chesapeake,  et  al..  Agreement 

The  Chesapeake  group  of  producers 
have  agreed  to  sell  Supply  a  total  of  up 
to  7,078  Mcf  per  day  of  natural  gas  over 
an  initial  term  of  15  years.  Additional 
non-firm  volumes  may  be  purchased  if 
needed  in  any  year.  Under  the 
Chesapeake  agreement.  Supply  will  take 
title  to  the  gas  delivered  to  the  Alberta 
border  at  an  initial  price  of  $1.67  (U.S.) 
per  Mcf.  Commencing  January  1, 1991, 
and  each  year  thereafter,  the  contract 
price  will  escalate  by  three  percent  of 
the  preceding  contract  year  price. 
Supply  also  agreed  to  pay  an  annual 
bonus  set  by  a  formula  essentially  fixing 
the  price  of  the  gas.  subject  to  ceiling 


amounts,  to  the  price  received  by  the 
Oswego  cogeneration  project  for  electric 
power  sold  to  Niagara  Mohawk.  The 
bonus  payments  would  start  in  1992, 
when  the  maximum  bonus  payment 
would  be  $.12  per  Mcf  and  could 
gradually  rise  to  a  maximum  of  $3.75  per 
Mcf  in  2004  as  the  price  paid  for  the 
electric  power  exceeds  the  specified 
floor  rate  which  increases  beginning  in 
1998. 

The  Chesapeake  contract  volumes 
will  be  produced  from  dedicated 
reserves  that  are  to  be  verified  annually 
by  an  Independent  engineering  firm. 
Further,  in  the  event  the  firm  sales 
volumes  ae  not  delivered.  Supply's 
agreement  provides  that  the  Chesapeake 
producers  must  reimburse  Supply  for  the 
reasonable  cost  of  securing  substitute 
production  from  other  sources. 

C.  Bow  Valley  Agreements 

Supply  has  two  contracts  with  Bow 
Valley,  dated  February  13,  and  March 
13. 1989,  under  which  Bow  Valley  will 
sell  Supply,  on  a  firm  basis,  a  combined 
total  of  up  to  12.500  Mcf  of  Canadian 
natural  gas  per  day  for  an  initial  term  of 
15  years.  Supply  has  agreed  to  take  or 
pay  for  a  total  of  4.56  Bcf  of  gas  per 
year,  but  is  given  the  right  to  receive  any 
prepaid  volumes  at  any  time  up  to  two 
years  after  the  end  of  the  term  of  the 
agreements.  Supply  will  take  title  to  the 
gas  at  a  point  of  interconnection 
between  Bow  Valley's  and  TCPL's 
transmission  facilities  located  in 
Saskatchewan.  The  pricing  provisions  of 
Bow  Valley's  February  agreement  are 
identical  to  those  of  the  Chesapeake 
agreement.  The  initial  price  will  be  $1.67 
(U.S.)  per  Mcf  and  escalates  each  year 
by  three  percent,  plus  a  bonus  to  be 
determined  under  the  same  formula 
contained  in  the  Chesapeake  contract. 
The  March  agreement  provides  for  the 
same  $1.67  price  and  bonus  formula,  but 
provides  for  a  four  percent  annual 
escalation  to  the  initial  price.  Bow 
Valley  has  agreed  to  pay  for  the 
transportation  to  its  interconnection 
with  TCPL  and  any  Canadian  taxes, 
royalties  and  duties  assessed  on  the 
delivered  gas.  Bow  Valley  will 
guarantee  delivery  of  at  least  12,500  Mcf 
per  day  from  its  own  reserves  and  has 
agreed  to  secure  substitute  production 
from  other  sources  in  the  event  it  incurs 
a  production  problem  or  for  some  other 
reason  cannot  deliver  the  contract 
volume  as  agreed. 

The  point  of  delivery  for  the  gas 
imported  by  Indeck-Oswego  to  enter  the 
U.S.  will  be  at  an  interconnection 
between  TCPL  and  a  new  border  facility 
near  and  parallel  to  the  existing 
facilities  of  Tennessee  Gas  Pipeline 
Company  (Tennessee)  in  the  vicinity  of 


Niagara  Falls,  New  York.  Indeck- 
Oswego  states  that  national  Fuel  Gas 
Supply  (National)  will  transport  up  to 
12,000  Mcf  per  day  of  its  imported  gas 
on  a  firm  basis  from  Niagara  Falls 
through  the  new  Niagara  Spur  Loop  Line 
that  would  be  constructed  and  jointly 
owned  by  Tennessee,  National,  and 
PennEast  Gas  Service  Company,  to  a 
point  of  interconnection  with  the 
existing  facilities  of  CNG  Transmission 
Corporation  (CNG)  at  Manila,  New 
York.  From  this  point  the  import  will  be 
delivered  by  CNG  to  Niagara  Mohawk's 
system  for  subsequent  delivery  to 
Indeck-Oswego's  cogenera'ion  facility. 

In  support  of  its  application,  Indeck- 
Oswego  states  that  the  imported  gas  is 
needed  as  a  long-term  fuel  supply  for  its 
new  cogeneration  facility  and  that  the 
gas  would  be  purchased  under 
competitive  pricing  terms  with  sufficient 
fiexibility  to  assure  that  the  imported 
gas  v/ould  remain  competitive  over  the 
term  of  the  requested  authorization. 
Indeck-Oswego  further  asserts  that 
Supply's  agreements  with  its  several 
Canadian  sources  of  supply  assures  it  a 
secure  supply  of  gas  over  the  term. 

The  decision  on  Indeck-Oswego's 
application  for  import  authority  will  be 
made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Other  matters 
that  may  be  considered  in  making  a 
public  interest  determination  include 
need  for  gas,  seciu-ity  of  the  long-term 
supply,  and  any  relevant  issues  that 
may  be  unique  to  cogeneration  facihties. 
Parties  that  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issues  of  competitiveness,  need  for 
the  gas,  and  security  of  supply  as  set 
forth  in  the  policy  guidelines.  The 
applicant  asserts  that  this  import 
arrangement  is  in  the  public  interest 
because  it  is  competitive  and  its  gas 
source  will  be  secure.  Parties  opposing 
the  import  arrangement  bear  the  burden 
of  overcoming  these  assertions. 

All  parties  should  be  aware  that  if  the 
requested  import  is  approved,  the 
authorization  would  be  conditioned  on 
the  filing  of  quarterly  reports  indicating 
volumes  imported  and  the  purchase 
price. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA)  (42  U.S.C.  4321  et  seq.) 
requires  the  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  The 
FERC,  in  Docket  Nos.  CP88-^4-000. 
CP88-194-000,  and  CP8ft-171-000. 


encompassing  the  projects  of  National 
and  Tennessee,  is  currently  performing 
an  environmental  review  of  the  imparts 
of  constructing  and  operating  the 
proposed  pipeline  facilities  through 
which  National  would  transport  the 
import  before  making  its  decision  on  the 
certificate  applications.  The  DOE  will 
participate  in  the  environmental  review 
process  at  the  appropriate  level.  No  final 
decision  will  be  issued  in  this 
proceeding  until  the  DOE  has  met  its 
NEPA  responsibilities  regarding  the 
Indeck-Oswego  application. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable 
and  written  conunents.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  prolestant  a  party  to  the  proceedirjj. 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs,  Fossil  Energy. 
Room  3F-056,  FE-50,  Forrestal  Building. 
1000  Independence  Avenue  SW.. 
Washington,  DC.  20585.  They  must  be 
filed  no  later  than  4:30  p.m..  e.d.t.,  June 
16, 1989. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto.' 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  .\ 
party  seeking  intervention  may  request 
that  additibnal  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trail- 
type  hearing.  Any  requests  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  questions  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
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oral  presentation  it  needed.  Any  request 
for  ■  conference  ihould  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trail-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  to  all  parties  will  be 
provided.  If  no  party  requests  additional 
procedures,  a  conditional  or  Hnal 
opinion  and  order  may  be  issued  based 
on  the  official  record,  including  the 
application  and  responses  Hied  by 
parties  pursuant  to  this  notice,  in 
accordance  with  10  CFR  590  316. 

A  copy  of  Indeck-Oswego's 
application  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-056.  at  the 
above  address.  The  docket  room  is  open 
between  the  hours  of  SUlOa.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington.  DC  May  9, 1968. 
|.E.  WaUi.  |r.. 

A  ctma  Assistant  Secretary  Fossil  Energy. 
|FR  Doc.  8B-11B38  Filed  5-10-69;  8:45  am) 
BNJJNO  coot  S4M-01-4I 


IFE  Docket  Na  M-2S-NQi 

MWwestem  Gee  Trensmtssion  Co.  and 
Viking  Qee  Trenemieslon  Co.; 
AppUcetlon  To  Trenef  er  Netural  Ges 
Import  Auttiorlzetiona 

agency:  Office  of  Fossil  Energy.  DOE. 
action:  Joint  application  to  transfer 
authorizations  to  import  Canadian 
natural  gas  from  Midwestern  Gas 
Transmission  Company  to  Viking  Gas 
Transmission  Company. 


summary:  The  Office  of  Fossil  Energj' 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  April  17. 1989, 
of  a  joint  application  filed  by 
Midwestern  Gas  Transmission 
Company  (Midwesteni)  and  Viking  Gas 
Transmission  Company  (Viking) 
requesting  that  the  authorizations  to 
import  Canadian  natural  gas  previously 
granted  to  Midwestern  be  transferred  to 
Viking.  Viking  would  accept  all  terms 
and  conditions  under  the  import 
authorizations  and  the  transfer  would 
not  result  in  a  change  in  the  provisions 
of  Midwestern'*  current  gas  supply 
arrangements. 

Since  the  only  change  represented  by 
this  application  is  the  proposed  transfer 
of  the  import  authority  from  Midwestern 
to  Viking,  the  DOE  believes  that  the  sole 
relevant  issue  in  this  case  is  the  impact 


of  the  traiufer  on  Midwestem's 
customers.  Accordingly,  we  are 
establishing  a  shortened  comment 
period  of  15  days. 

The  application  is  filed  pursuant  to 
Section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention  and 
written  comments  are  invited. 
DATi:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  June  1, 1989. 
RM  njRTMCII  INFOMMATION: 
Robert  Groner,  Office  of  Fuels  Programs, 

Fossil  Energy,  U.S.  Department  of 

Energy,  Forrestal  Building.  Room  3H- 

087. 1000  Independence  Avenue  SW.. 

Washington.  DC  20585,  (202)  58ft-ie57 
Diane  Stubbs,  Natural  Gas  and  Mineral 

Leasing.  Office  of  General  Counsel, 

U.S.  Department  of  Energy,  Forrestal 

Building.  Room  6E-042, 1000 

Independence  Avenue  SW.. 

Washington.  DC  20585,  (202)  586-6667. 
SUPPUMCNTAIIV  information:  Viking,  a 
Delaware  corporation  with  its  principal 
place  of  business  in  Houston.  Texas,  is  a 
wholly  owned  subsidiary  of  Tennessee 
Gas  Pipeline  Company  (Tennessee).  The 
parent  corporation  for  these  related 
businesses  is  Tenneco  Inc. 

Midwestern  is  an  interstate  natural 
gas  pipeline  corporation  which  owns 
and  operates  two  separate  natural  gas 
pipelines,  a  Northern  System  and  a 
Southern  System.  The  Northern  System 
imports  all  of  its  gas  supply  from 
Canada  and  extends  southeasterly  from 
the  Canadian  border  near  Emerson. 
Manitoba,  through  Minnesota,  North 
Dakota  and  Wisconsin  where  the  gas  is 
sold  for  resale.  In  contrast,  the  Southern 
System  originates  in  Tennessee,  and 
stretches  in  a  northwesterly  direction 
through  Kentucky  and  Indiana  before 
terminating  near  Joliet,  Illinois.  Virtually 
all  of  the  Southern  System's  gas  supply 
is  obtained  from  Tennessee. 

In  19B8.  Midwestern  formed  Viking  so 
that  its  Northern  and  Southern  Systems 
would  be  operated  through  separate 
corporate  entities.  On  April  6. 1980.  the 
Federal  Energy  Regulatory  Commission 
(FERC  Docket  No.  CP88-679-000) 
authorized  Viking  to  acquire  and 
operate  Midwestem's  Northern  System. 
Viking  will  assume  Midwestem's  rights 
and  obligations  under  Midwestem's 
service  agreements  and  Midwestem's 
supply  arrangements. 

In  the  present  application  Midwestem 
is  proposing  to  transfer  its  import 
authorizations  attendant  to  the  Northern 
System  to  Viking.  Midwestem  is 
currently  authorized  to  import  a  total 


quantity  of  380,560  Mcf  of  gas  per  day 
from  TransCanada  PipeLines  Limited 
(TransCanada)  under  four  gas  purchase 
contracts.  There  are  three  long-term 
authorizations  encompassing  the  entire 
quantity  of  gas  imported  by  Midwstera 
from  TransCanada  under  those 
contracts.  See,  Federal  Power 
Commission  (FPC)  Opinion  No.  577 
issued  April  30. 1970  (43  FPC  635); 
Economic  Regulatory  Administration 
(ERA)  order  issued  November  9, 1989.  in 
Docket  No.  78-009-NG  (an  unnumbered 
and  unpublished  order):  and  DOE/ERA 
Opinion  and  Order  No.  57A  issued 
March  21. 1988  (1  ERA  Para.  70.592).  In 
addition,  the  ERA  issued  DOE/ERA 
Opinion  and  Order  No.  113  on  March  21. 
1986  (1  ERA  Para.  70,635),  granting 
Midwestem  separate  blanket  authority 
to  import  up  to  200  Bcf  of  gas  from  a 
variety  of  Canadian  suppliers  over  a 
two-year  period,  beginning  on  the  date 
of  first  delivery.  Midwestem  has  not 
commenced  deliveries  under  this 
authorization. 

Viking  and  Midwestem  assert  that  the 
Northern  and  Southem  Systems  are 
physically  separated  and  face  different 
commercial  demands  and  climatic 
conditions.  As  a  result,  they  contend 
that  the  two  systems  call  for  different 
managerial,  operational,  and  regulatory- 
approaches.  The  applicants  propose  as 
part  of  the  transfer  of  ownership  to 
restructure  the  legal  relationship 
between  the  Northern  System  and  its 
customers  to  reflect  the  actual  economic 
relationship.  To  transfer  the  ownership 
and  control  of  the  Northern  System  to 
Viking,  it  is  necessary  that  Midwestem's 
import  authorizations  attendant  to  the 
Northern  System  also  be  transferred. 
Viking  and  Midwestem  state  that  this 
transfer  of  import  authorizations  is  not 
inconsistent  with  the  public  interest  ami 
should  be  approved 

This  joint  application  will  be 
reviewed  pursuant  to  section  3  of  the 
Natural  Gas  Act  and  the  authority 
contained  in  DOE  Delegation  Order  Nos. 
0204-111  and  0204-127.  Based  on  the 
application,  the  only  change  represented 
by  this  joint  petition  is  the  proposed 
transfer  of  the  import  authority  from 
Midwestem  to  Viking.  TransCanada 
would  remain  the  supplier  of  the  gas  and 
the  contractual  terms  and  volumes 
imported  would  remain  the  same. 
Accordingly,  the  competitiveness  of  the 
import  arrangements,  need,  and  security 
of  supply  are  not  expected  to  be  issues 
in  this  proceeding.  TTie  DOE  believes 
that  the  sole  relevant  issue  in  this  case 
is  the  impact  of  the  transfer  of  the 
import  authority  on  Midwestem's 
customers.  Parties,  especially  those  that 
may  oppose  this  joint  application. 


should  address  that  issue  in  their 
comments. 

Public  Comment  Procedines 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  conunents.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  appUcation  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590, 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs.  Fossil  Energy,  Room  3F-056, 
FE-50,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-947& 
They  must  be  filed  no  later  than  4:30 
p.m.,  e.d.t..  June  1, 1989. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties*  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  Issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  to  all  parties  will  be 


provided.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  the  Midwestem  and  Viking 
joint  application  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room.  3F-056,  at 
the  above  address.  The  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC  May  9, 1989. 
|.E.  Wakh.  Jr.. 

Acting  Assistant  Secretary  Fossil  Energy. 
[PR  Doc.  89-11837  Filed  5-16-89;  8:45  a.m.) 

WLUNG  COOE  •4S0-01-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lOPPE  FRC-3572-«] 

Finsnciai  Asslstsnce  Program  Eligible 
for  Review 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  availability  and 

review. 

summary:  The  Environmental  Protection 
Agency's  (EPA)  Pollution  Prevention 
Office  (PFO)  is  aimoundng  the 
availability  of  $3  million  in  grant/ 
cooperative  agreement  funds  under  the 
Pollution  Prevention  Incentives  for 
States  program.  The  purpose  of  this 
program  is  to  support  state-  and 
regional-level  pollution  prevention 
programs  that  address  the  reduction  of 
pollutants  across  all  environmental 
media:  air,  land,  surface  water,  ground 
water,  and  wetlands.  The  grants/ 
cooperative  agreements  will  be  awarded 
under  the  authorities  of:  Secton  8001  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA);  Section  104(b)(3) 
of  die  Clean  Water  Act  (CWA);  Section 
103  of  the  Clean  Air  Act  (CAA);  Section 
10  of  the  Toxic  Substances  Control  Act 
(TSCA);  and  Section  1442(b)(3)(c)  of  the 
Safe  Drinking  Water  Act  (SDWA). 
Eligible  applicants  are  state  and 
interstate  agencies. 
FOR  FURTHER  INFORMATION  CONTACT 
Jackie  Krieger  or  Brian  Symmes,  Office 
of  Policy,  Planning,  and  Evaluation 
(OPPE),  Pollution  Prevention  Office 
(PPO).  Mail  Code  PM-219.  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460. 
Phone:  (202)  245-4167, 
SUPPLEMENTARY  INFORMATION:  In  March 
1989,  EPA  awarded  $3.8  mtllion  in  grants 


to  13  states  and  one  regional 
organization  to  support  the 
establishment  and  expansion  of 
multimedia  "Source  Reduction  and 
Recycling  Technical  Assistance" 
programs.  The  availability  of  funds 
under  that  program  was  announced  in 
the  Federal  Register  in  July  1988, 
applications  were  submitted  by 
September  30, 1988,  the  application 
review  process  was  completed  in 
January  1989,  and  awards  were 
announced  in  March  1989. 

With  this  publication.  EPA  is  ; 

annotmcing  the  availability  of  an 
additional  $3.2  million  in  grant/ 
cooperative  agreement  funds  in  fiscal 
year  1989.  Since  the  establishment  of  the 
initial  program  in  July  1988,  EPA  has 
established  a  new  office  charged  with 
coordinating  pollution  prevention 
activities  at  EPA  Headquarters  and  wi«h 
EPA  Regional  offices.  TTiis  new  office, 
the  Pollution  Prevention  Office  in  the 
Office  of  Policy,  Plaiming,  and 
Evaluation,  is  responsible  for  managing 
this  pollution  prevention  assistance 
program.  Consistent  with  the  scope  of 
the  Agency's  commitment  to  pollution 
prevention,  this  program  is  called  the       > 
"Pollution  Prevention  Incentives  for 
States"  program  (this  name  has  been 
changed  from  the  "Source  Reduction 
and  Recycling  Technical  Assistance" 
program).  The  Catalogue  of  Federal 
Domestic  Assistance  number  assigned 
to  this  program  is  66.900.  EPA  expects  to 
make  at  least  ten  grant/cooperative 
agreement  awards  in  amounts  not  to 
exceed  $300,000  in  fiscal  year  1990. 
Organizations  awarded  funds  will  be 
required  to  contribute  at  least  10%  of  the 
total  cost  of  their  project  Eligible 
applicants  are  state  and  interstate 
agencies.  Programs  in  all  stages  of 
development — hoxa  well-estabtished 
programs  to  less  developed  programs — 
are  eligible  for  funding.  Those 
organizations  funded  in  March  of  this 
year  are  not  eligible  for  funding  again  in 
FY  1989. 

On  January  26. 1989,  EPA  published  in 
the  Federal  Register  a  proposed  policy 
statement  describing:  (1)  EPA's 
conunitment  to  pollution  prevention 
through  source  reduction  and 
environmentally  sound  recycling;  and  (2) 
the  development  and  implementation  of 
an  Agency-wide  pollution  prevention 
program.  EPA's  pollution  prevention 
program  focuses  on  several  key  areas.      { 
including:  ^ 

•  Ensuring  that  pollution  prevention 
concepts  are  incorporated  into  every 
feasible  aspect  of  internal  EPA  decision 
making  and  planning  at  the 
Headquarters  and  Regional  levels: 
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•  Supporting  ttale  and  k)cal  pollution 
prevention  programs; 

•  Developing  an  outreach  program 
targeted  at  state  and  local  governments, 
industry,  business,  and  consumers 
designed  to  emphasize  the  opportunities 
for  and  benefits  of  pollution  prevention: 

•  Developing  and  maintaining  a 
multimedia  clearinghouse  to  provide 
educational  and  technical  information 
on  pollution  prevention:  and 

•  Collecting,  disseminating,  and 
analyzing  data  for  the  purpose  of 
evaluating  national  progress  in 
multimedia  pollution  prevention. 

While  significant  progress  has  been 
made  over  the  last  18  years  in  improving 
the  quality  of  the  environment  through 
implementation  of  media-specific 
pollution  control  programs,  there  are 
limits  to  how  much  more  environmental 
progress  can  be  achieved  through 
current  end-of-pipe  control  programs 
that  stress  treatment  and  disposal  after 
pollution  has  been  generated.  EPA 
believes  that  further  improvements  in 
environmental  quality  will  be  best 
achieved  by  preventing  the  generation 
of  potentially  bamful  pollutants  that 
may  be  released  to  all  environmental 
media — air.  land,  surface  water,  ground 
water,  and  wetlands — through  source 
reduction  and  environmentally-sound 
recycling  practices. 

In  implementing  a  national  pollution 
prevention  program.  EPA  behaves  that 
state  organizations  must  play  a  primary 
role  in  encouraging  a  shift  in 
environmental  management  priorities 
for  industry,  businesses,  local 
governments  and  the  public.  Because 
state  organizations  have  closer,  more 
direct  contact  with  generators  and 
hence  are  more  aware  of  generators 
needs  and  problems  EPA  believes  that 
state-based  environmental  programs  can 
make  unique  contributions  in  working 
directly  with  industry,  businesses,  local 
governments,  and  other  groups  and 
individuals  on  source  reduction  and 
recycling.  Therefore,  important  aims  of 
EPA's  pollution  prevention  program  are 
to  support  states  in  expanding  pollution 
prevention  programs,  to  foster  federal/ 
state  information  sharing  and 
communication,  and  to  test  different 
pollution  prevention  approaches  and 
methodologies. 

Funds  awarded  under  this  grant/ 
cooperative  agreement  program  must  be 
used  to  support  innovative  pollution 
prevention  programs  that  address  the 
transfer  of  potentially  harmful  pollutants 
across  all  environmental  media — air. 
land,  surface  water,  ground  water,  and 
wetlands.  Such  innovative  programs 
should  reflect  comprehensive  and 
coordinated  pollution  prevention 
planning  and  implementation  efforts. 
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State  and  interstate  agencies  seeking 
funding  under  this  grant  program  should 
focus  on,  for  example: 

•  Demonstrating  the  impact  of 
institutionalizing  multimedia  poUotion 
prevention  as  an  environmental 
management  priority,  establishing 
prevention  goals,  and  developing 
strategies  to  meet  those  goals^ 

•  Initiating  demonstration  protects 
that  support  and  test  innovative 
pollution  prevention  appUcations  and 
integrate  pollution  prevention  ethic 
within  both  governmental  and  non- 
governmental institutions  of  the  state  or 
region: 

•  Other  multimedia  prevention 
activities,  including  but  not  hmited  to: 
Providing  direct  technical  assistance  to 
businesses;  collecting  and  analyzing 
data  to  target  outreach  and  technical 
assistance  opportunities;  conducting 
outreach  activities:  developing  measures 
to  determine  pollution  prevention 
progress;  and  identifying  regulatory  and 
non-regulatory  barriers  and  incentives 
to  pollution  prevention. 

To  apply  for  funds,  state  and 
interstate  agencies  must: 

(1)  Submit  a  letter  of  intent  to 
participate,  signed  by  the  organization's 
senior  manager  (e.g.,  if  state 
environmental  agency,  by  agency's 
secretary  or  commissioner)  to  Jackie 
Krieger  at  EPA  (see  address  above)  by 
Wednesday,  May  31. 1989,  and 

(2J  Submit  a  complete  grant 
application  package  to  the  Grants 
Operations  Branch  at  EPA  (see  address 
below)  by  Tuesday,  August  15, 1989. 
Applications  received  after  August  15. 
1989  will  not  be  considered  for  an 
award. 

A  grant/cooperative  agreement 
application  package  will  be  available  in 
May  1989.  The  package  wU  contain  an 
EPA  application  form,  instructions  and 
additional  guidance  for  completing  the 
application,  and  further  information  on 
EPA's  pollution  prevention  program. 
Application  packages  will  be  sent  to  all 
organizations  submitting  a  letter  of 
intent  to  participate.  Application 
packages  can  also  be  obtained  by 
contacting  Jackie  Krieger  of  the  Pollution 
Prevention  Office  at  the  address  listed 
above  in  the  "Further  Information" 
section. 

Because  this  program  is  being 
renamed  and  assigned  a  Catalogue  of 
Federal  Domestic  Assistance  number, 
we  are  reannouncing  its  eligibihty  for 
intergovernmental  review  under 
Executive  Order  12372.  and  the  review 
requirements  of  section  204  of  the 
Demonstration  Cities  and  Metropolitan 
Development  Act.  States"  Single  Point  of 
Contact  (SPOC)  must  notify  the 
following  office  in  writing  within  thirty 


days  of  this  pnblication  whether  their 
state's  official  E.0. 12372  process  will 
review  applications  in  this  program: 
Grants  Policies  and  Procedures  Branch, 
Grants  Administration  Division  (PM- 
216F).  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW..  Washington, 
DC  20460. 

Applicants  must  contact  their  state's 
SPOC  for  intergovernmental  review  as 
early  as  possible  to  determine  if  the 
program  is  subject  to  the  state's  official 
E.  0. 12372  review  process  and  what 
material  must  be  submitted  to  the  SPOC 
for  review.  In  addition,  applications 
including  projects  within  a  metropolitan 
area  must  be  sent  to  the  areawide/ 
regional/local  planning  agency 
designated  to  perform  metropolitan  or 
regional  planning  for  the  area  for  their 
review. 

SPOCs  and  other  reviewers  should 
send  their  comments  concerning 
applications  to  the  Grants  Operations 
Branch.  Grants  Administration  Division 
(PM-216F),  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  DC  20460.  no  later  than 
sixty  days  after  receipt  of  an 
application/other  required  materials  for 
review. 

Dated:  May  la  1968. 
Rolwrt  H.  Wayland  DI. 

Acting  A ssislant  Administrator 

|FR  Doc.  89-11822  Filed  5-18-89;  8:45  am) 

MUINO  CODE  SSSO-SO-tl 


(OPTS-44530;  FRL-3S72-4) 

TSCA  Chemicai  Testing:  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  announces  the 
receipt  of  test  data  on  methyl  tert  butyl 
ether  (CAS  No.  1634-04-4)  submitted 
pursuant  to  a  consent  order  and  1.2- 
dichloropropane  (CAS  No.  78-87-5). 
1,2,4,5-tetrachlorobenzene  (CAS  No.  95- 
94-3)  and  1,2-dichlorobenzene  (CAS  No. 
95-50-1)  submitted  pursuant  to  final  test 
rules  under  the  Toxic  Substances 
Control  Act  (TSCA).  Publication  of  this 
notice  is  in  compliance  with  section  4(d) 
of  TSCA. 

FOR  FURTHER  INFORMATION  CONTACT 

Miciiael  M.  Stahl.  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  EB-44.  401  M 
Street  SW..  Washington.  DC  20460.  (202) 
554-1404,  TDD  (202)  554-0551. 
SUPPLEMENTARY  MURMIMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
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notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  within  15  days  after  it  is 
received.  Under  40  CFR  790.60.  all  TSCA 
section  4  consent  orders  must  contain  a 
statement  that  results  of  testing 
conducted  pursuant  to  these  testing 
consent  orders  will  be  announced  to  the 
public  in  accordance  with  section  4(d). 

1.  Test  Data  Submissions 

Test  data  for  methyl  tert  butyl  ether 
was  submitted  by  the  Methyl  tertiary 
Butyl  Ether  Committee  (MTBE  Health 
Effects  Testing  Task  Force)  pursuant  to 
a  consent  order  at  40  CFR  799.5000.  It 
was  received  by  EPA  on  April  20, 1989. 
The  submission  describes  a  sex-linked 
recessive  lethal  test  in  Drosophila 
melanogaster.  Mutagenicity  testing  is 
required  by  this  consent  order. 

Test  data  for  1,2-dichloropropane 
were  submitted  by  the  Dow  Chemical 
Corporation  pursuant  to  a  test  rule  at  40 
CFR  799.1550.  Two  studies  were 
received  by  EPA  on  April  24. 1989.  The 
submissions  describe:  (1) 
Pharmacokinetics  and  metabolism  in 
Fischer  344  rats  following  oral  and 
inhalation  exposure  to  1.2- 
dichloropropane  and  (2)  an  oral 
teratology  study  in  New  Zealand  white 
rabbits  administered.  1,2- 
dichloropropane.  Pharmacokinetics  and 
teratology  testing  are  required  by  this 
test  rule. 

Test  data  for  1,2-dichlorobenzene  was 
submitted  by  the  Chemical 
Manufacturers  Association  pursuant  to 
a  test  rule  at  40  CFR  799.5055.  The  study 
was  received  by  EPA  on  April  28. 1989. 
The  submission  describes  the 
determination  of  the  hydrolysis 
potential  of  1.2-dichlorobenzene  as 
function  of  pH.  Chemical  fate  testing  is 
required  by  this  test  rule. 

Test  data  for  1,2,4,5- 
tetrachlorobenzene  were  submitted  by 
the  Chemcial  Manufacturers 
Association  pursuant  to  final  test  rules 
at  40  CFR  799.1054  and  40  CFR  799.5055. 
The  submissions  describe:  (1)  A  two- 
generation  reproduction  study  of  1.2,4,5- 
tetrachlorobenzene  administered  in  the 
diet  to  Sprague-Dawley  (CD)  Rats 
(received  by  EPA  on  April  21, 1989)  and 
(2)  the  determination  of  the  hydrolysis 
potential  of  1,2,4,5-tetrachlorobenzene 
as  a  function  of  pH  (received  by  EPA  on 
April  28, 1989).  Fertility  effects  and 
chemical  fate  testing  are  required  by 
this  test  rule. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completion  of  the  submissions. 


II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPTS- 
44530).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays,  in  the  TSCA 
Public  Docket  Office.  Rm.  NE-G004. 401 
M  Street  SW.,  Washington.  DC  20460. 

Autliority:  15  U.S.C.  2603. 
Dated:  May  4. 1989. 
Joseph  J.  Merenda, 

Director.  Existing  Chemical  Assessment 
Division,  Office  of  Toxic  Substances. 
(PR  Doa  89-11825  Filed  5-16-69:  8:45  am] 

BILUNO  CODE  (SW-Sft-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infonnation  Collection 
Requirement  SutMnltted  to  Office  of 
Management  and  Budget  for  Review 

April  17, 1989. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act,  as  amended 
(44  U.S.C.  3501  et  seq.). 

Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  (202)  857-3800,  2100  M  Street 
NW..  Suite  140.  Washington,  DC  20037. 
Persons  wishing  to  comment  on  this 
information  collection  should  contact 
Eyvette  Flynn.  Office  of  Management 
and  Budget,  Room  3235  NEOB, 
Washington,  DC  20503,  (202)  395-3785. 
Copies  of  these  comments  should  also 
be  sent  to  the  Commission.  For  further 
information  contact  Jerry  Cowden, 
Federal  Communications  Commission, 
(202)  632-7513. 
OMB  Number:  3060-0419. 
Title:  Sections  76.94,  76.155. 76.157.  and 
76.159 — Syndicated  Exclusivity  and 
Network  Non-duplication. 
Action:  Revision. 
Respondents:  Businesses  (including 

small  businesses). 
Frequency  of  Response:  On  occasion. 
Estimated  Annual  Burden:  1,460.025 
responses;  176,663  hours;  0.121  hours 
each. 
Needs  and  Uses:  Notifications  by 
television  stations  and  program 
suppliers  will  provide  cable  systems 
with  information  on  programs  for 
which  they  have  syndicated 
exclusivity  or  network  non- 
duplication  rights.  The  data  provided 


to  cable  systems  by  television 
systems  will  be  used  to  determine 
when  programs  subject  to  deletion 
will  be  aired,  so  that  cable  systems 
can  delete  carriage  of  signal  at 
appropriate  time. 
Federal  Communications  Commission- 
Donna  R.  Searcy, 
Secretary. 
(I?R  Doa  89-11744  Filed  5-16-89:  8:45  am) 

milNQ  CODE  t713-0t-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(8)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916.  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  protests  or  comments  on 
each  agreement  to  the  Secretary. 
Federal  Maritime  Commission. 
Washington.  DC  20573,  within  10  days 
after  the  date  of  the  F^eral  Re^&ter  in 
which  this  notice  appears.  The 
requirements  for  comments  and  protests 
are  found  in  55  560.7  and/or  572.603  of    ■ 
Title  46  of  the  Code  of  Federal 
Regulations,  interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-010806-001 

Title;  Portland  Terminal  Agreement 

Parties:  Port  of  Portland  (Port) 
Stevedoring  Services  of  America,  Inc. 
(SSA) 

Filing  Party:  Elaine  Lycan.  Manager. 
Price  Estimating  &  Regulatory  Affairs, 
P.O.  Box  3529.  Portland.  Oregon  97208. 

Synopsis:  Agreement  No.  224-010806- 
001  modifies  the  basic  agreement  to 
provide  for  revenue  sharing  of 
wharfage  and  dockage  charges 

^   between  the  Port  and  SSA  for  receipts 
attributable  to  or  generated  by 
Hawaiian  Marine  Lines'  barge 
'  operations  at  the  Port. 

By  Order  of  the  Federal  Maritime 
Commission. 
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Dated:  May  11. 1S89. 
loaeph  C  Polking. 

Secretary. 

(FR  Doc  80-11765  Filed  5-16-89;  8:45  am) 

nUMa  COM  •730-0  t-M 


Agrewnenl(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  %vithin  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-004182-001 
Title:  Port  of  Oakland  Terminal 

Agreement 
Parties:  City  of  Oakland,  Star  Shipping 

A/S 
Synopsis:  The  Agreement  extends  the 

term  of  the  basic  Agreement  for  the 

use  of  terminal  facilities  at  the  7th 

Street  Public  Container  Terminal  to 

fune  30. 1989. 

By  Order  of  the  Federal  Marilime 
Commission. 

Dated:  May  11. 1989. 

(ooephCPolkiiis. 

Secretary. 

(FR  Doc  89-11766  FUed  S-16-89:  8:45  am] 

WUJNO  COOC  OTIO-OI-M 


Security  for  ttie  Protection  of  ttie 
Public  Financial  ReeponsilHIity  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Paceengera  or  Ottier  Peraona  on 
Voyagea;  laauance  of  Certificate 
[Caaualty] 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  CertiHcate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Pub.  L  89-777  (80  Stat.  1356, 1357)  and 
Federal  Maritime  Commission  General 
Order  2a  as  amended  (46  CFR  540): 
Showa  Line,  Ltd./Oceanic  Cruise,  Ltd., 
188  Embarcadero,  #480,  San  Francisco, 
CA  94105.  Yenisei:  Oceanic  Grace. 


Date:  May  11. 1989. 
Josepii  C  i>olkiiig, 

Secretary. 

(FR  Doc.  89-11772  Filed  5-16-89:  8:45  am] 

WUJNO  COOC  OTSO-OI-M 


(Docket  No.  89-12) 

Reet  Sliipiiing  Unea,  Inc.  v.  New  York 
Shipping  Aaaociation,  at  al.;  Filing  of 
Complaint  and  Aaaignment 

Notice  is  given  that  a  complaint  filed 
by  Fleet  Shipping  Lines,  Inc. 
("Complainant")  against  New  York 
Shipping  Association,  et  al.  (see 
Attachment  1,  hereinafter 
"Respondents")  was  served  May  12, 

1989.  Complainant  alleges  that 
Respondents  have  violated  certain 
sections  of  the  Shipping  Act,  1916,  46 
U.S.C  app.  801  et  seq.,  the  Intercoastal 
Shipping  Act.  1933.  46  U.S.C.  app.  843  et 
seq.,  and  the  Shipping  Act  of  1984,  46 
U.S.C.  app.  1701  et  seq.,  through 
implementation  of  the  so-called  50-mile 
container  rules  at  various  East  Coast 
and/or  Gulf  Coast  ports. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Norman  D. 
Kline  ("Presiding  Officer").  Hearing  in 
this  matter,  if  any  is  held,  shall 
commence  within  the  time  limitations 
prescribed  in  46  CFR  502.61.  The  hearing 
shall  include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
Presiding  Officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions,  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61,  the  initial 
decision  of  the  Presiding  Officer  in  this 
proceeding  shall  be  issued  by  May  14, 

1990,  and  the  final  decision  of  the 
Commission  shall  be  issued  by 
September  14, 1990. 

loaeph  C  Polking, 
Secretary. 

Attachment  1 — Respondents  Named  in 
Foregoing  Complaint 

A.  Associations 

1.  Boston  Shipping  Association,  Inc., 
101  Fargo  Street,  Boston,  MA  02210. 

2.  Carriers'  Container  Council,  1 
Evertrust  Plaza,  Jersey  City,  NJ  07302. 

3.  Council  of  North  Atlantic  Shipping 
Associations  (CONASA),  Suite  600, 
Lafayette  Building,  Philadelphia.  PA 
19106. 

4.  Mobile  Steamship  Association,  Inc., 
P.O.  Box  1077,  Mobile.  AL  36601. 


5.  New  Orleans  Steamship 
Association,  Inc.,  2240  World  Trade 
Center,  #2  Canal  Street,  New  Orleans, 
LA  70130-1407. 

6.  New  York  Shipping  Association, 
Inc.  (NYSA),  Two  Worid  Trade  Center. 
20th  Floor,  New  York.  NY  10048. 

7.  South  Atlantic  Employers 
Negotiating  Committee,  2040  E.  21st 
Street.  Jacksonville,  FL  32206. 

8.  Southeast  Florida  Employers  Port 
Association.  P.O.  Box  011693,  Miami,  FL 
33101. 

9.  West  Gulf  Maritime  Association, 
Suite  200, 1717  East  Loop,  Houston.  TX 
77029. 

B.  Carriers 

1.  ABC  Containeriine  N.V.,  38  East 
29th  Street,  New  York.  NY  10016. 

2.  Afram  Lines  Ltd.,  14802  Northdale 
Mabry,  Tampa.  FL  33624. 

3.  American  Transport  Line,  1820 
Chapel  Avenue.  W.  Cherry  Hill.  NJ 
08002. 

4.  American  President  Lines,  1800 
Harrison  Street,  Oakland,  CA  94612. 

5.  Associated  Container 
Transportation/PACE  Lines,  One  Worid 
Trade  Center.  Suite  8101,  New  York,  NY 
10048. 

6.  Atlantic  Container  Line  BV,  80  Pine 
Street.  New  York.  NY  10005. 

7.  Atlantic  Cai^o  Services.  AB,  P.O. 
Box  2531, 403 17  Gothenburg,  Sweden. 

8.  Atlantik  Express  Line,  c/o  Norton 
Lilly  Int.,  Inc..  200  Plaza  Drive.  Secaucus, 
NJ  07096. 

9.  Bank  Line  Ltd.  Service,  c/o  Sea- 
Land  Agencies  International,  499 
Thomall  Street.  5th  Floor.  Edison,  NJ 
08837. 

10.  Barber  Steamship  Lines,  Inc.,  17 
Battery  Place,  New  York,  NY  10004. 

11.  Bermuda  Container  Line,  1 
Gateway  Center,  Suite  2408,  Newark.  NJ 
07102. 

12.  Bermuda  International  Shipping 
Ltd.,  c/o  Islandia,  19  Rector  Street,  Suite 
2803,  New  York.  NY  10006. 

13.  Bottacchi  Line,  17  Battery  Place. 
New  York,  NY  10004. 

14.  CA.  Venezolana  de  Navegacion. 
One  Worid  Trade  Center,  Suite  2073. 
New  York,  NY  10048. 

15.  Ceylon  Shipping  Corporation,  One 
World  Trade  Center,  Suite  3527.  New 
York,  NY  10048. 

16.  Chilean  Line,  1  World  Trade 
Center,  Suite  3147,  New  York,  NY  10048. 

17.  Columbus  Line,  Inc.,  Harborside 
Financial  Center,  Plaza  2,  Jersey  City,  N] 
07302. 

18.  Compagnie  Generale  Maritime, 
Two  Worid  Trade  Center.  Suite  2164, 
New  York,  NY  10048. 
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19.  Compagnie  Maritime 
D'Affretement.  No.  4,  Quai  B'Arenc. 
Marseille  13002.  France. 

20.  Compagnie  Nationale  Algerienne 
de  Naviation.  2.  Quai  D'Ajaccio,  Algiers, 
Algeria. 

21.  Companhia  Maritime  Nacional, 
Avenida  Rio  Branco,  25-10.  Andar,  Rio 
de  Janerio  R.}.,  Brazil. 

22.  Compania  Chilena  de  Navegacion 
Interoceanica,  Plaza  de  la  Justicia,  No. 
59,  P.O.  Box  1410,  Valparaiso.  Chile. 

23.  Concorde  Line  Central  American 
Service,  c/o  Concorde  Shipping 
Company,  929  Bienville  Street.  New 
Orleans,  LA  70112. 

24.  Constellation  Line,  233  Broadway. 
Suite  640.  New  York,  NY  10279. 

25.  Continental  Lines  S.A.. 
Klipperstraat  15.  B-2030  Antwerp 
Belguim.  Belguim. 

26.  Costa  Container  Lines,  28 
Broadway,  New  York.  NY  10004. 

27.  Crowley  Caribbean  Transport  Inc. 
(CTTC).  2801  N.W.  74th  Avenue. 
Miamia.  FL  33122. 

28.  D'Amico  Societa  di  Navigazione 
Per  Azioni,  Corso  Italia.  35/B.  00198 
Rome.  Italy. 

29.  Dart  Containeriine  Company 
Limited  (now  (d/b/a  Orient  Overseas 
Container  Line  (U.K.).  Ltd.).  5  Worid 
Trade  Center,  New  York,  NY  1004a 

30.  D.B.  Turkish  Cargo  Lines,  93-95-97 
Meclisi,  Mebusan  Caddesi,  Istanbul, 
Turkey. 

31.  Dafra  Line,  113  Rungsted  Strandej. 
DK-2960  Runsted  Kyst.  Denmark. 

32.  Oeppe  Line,  c/o  Ecam  Container 
Services.  1900  North  Loop  West,  Suite 
550.  Houston.  TX  77018. 

33.  Deutsche  Afrika-Linien  B.M.B.H.  & 
Co..  Palmaille  45  Postfach  50  03  69,  2 
Hamburg  50.  German  Republic  (West). 

34.  Ecuadorian  Line.  Inc..  19  Rector 
Street.  New  York.  NY  10006. 

35.  Egyptian  National  Line. 
Alexandria  Navigation  (New  York)  Ltd., 
50  PJne  Street,  New  York.  NY  10005. 

36.  EUerman  Lines  PLC.  12-20 
Camomile  Street,  London  EC3A  7EX, 
Great  Britain. 

37.  Enipres'i  Lineaa  Maritimas 
ArRentinas,  S.A..  Corrientes  389.  Buenos 
Aires,  Argentina. 

33.  Enipresa  Naviera  Santa,  S.A.,  Av. 
jcsfi  Pardo  No.  182,  Lima,  18,  Peru. 

39.  Euro-Gulf  International.  Inc..  80 
Broad  Street,  Monrovia,  Liberia. 

40.  Evergreen  International  (U.S.A.) 
Corporation,  One  Evertrust  Plaza,  Jersey 
City.  NJ  07032. 

41.  Farrell  Lines,  Inc.,  One  Whitehall 
Street,  New  York,  NY  10004. 

42.  Forest  Lines,  Inc.,  One  Whitehall 
Street,  New  York,  NY  10004. 

43.  Frota  Amazonica.  S.A.,  Avenida 
Presidente  Vargas  112,  66000  Belem 
(Para),  Brazil. 


44.  Gran  Golfo  Express,  8355 
Northwest  53rd  Street.  Suite  12.  Miami, 
FL  33166. 

45.  Grancolombiana  (New  York),  Inc., 
One  Worid  Trade  Center,  Suite  1667, 
New  York,  NY  10048. 

46.  Gulf  Container  Line  (GCL),  5415 
Oats  Road,  Houston,  TX  77013. 

47.  Hapag-Lloyd  (America),  Inc.,  One 
Edgewater  Plaza,  Staten  Island,  NY 
10305. 

48.  Hapag-LIoyd  Aktiengesellschaft, 
Ballandamm  25.  P.O.  Box  102826,  D2000 
Hatnburg  148. 

49.  Hoegh  Lines,  1999  Harrison  Street, 
Suite  930,  Oakland,  CA  94612. 

50.  HoeghUgland  Auto  Liners  A/S, 
Dronningensgate  40.  0154  OIso  1, 
Norway. 

51.  Hyundai  Merchant  Marine  Co., 
Ltd..  19401  So.  Main  Street,  Gardena.  CA 
90248. 

52.  Iceland  Steamship  Company,  Ltd., 
710  Wheat  Building,  East  Main  Street. 
Norfolk,  VA  23514. 

53.  INCOTRANS,  Wilhelminakade  39, 
PC.  Box  545,  3000  Am  Rotterdam, 
Netherlands  Antilles. 

54.  Intercontinental  Transportation 
Services  Ltd.,  P.O.  Box  797,  Hamilton, 
Bermuda. 

55.  Italian  Line,  c/o  Containership 
Agency,  Inc.,  96  Morton  Street,  New 
York,  NY  10014. 

56.  Ivaran  Lines,  One  Exchange  Plaza, 
New  York,  NY  10006. 

57.  Jugolinija  Rijeka,  One  World  Trade 
Center,  Suite  2045,  New  York,  NY  10048. 

58.  Jugoslavenska  Oceanska  Plovidba, 
Kotor,  Yugoslavia. 

59.  Kawasaki  Kisen  Kaisha,  Ltd.,  2-9 
Nishi-Shinbashi  1-Chome,  Minafo-Ku. 
Tokyo  105,  Japan. 

60.  Lineas  Agroiiiar,  S.A.,  Calle  40  No. 
44—39  Piso  3,  P.O.  Box  3259, 
Barranquilla,  Colombia. 

61.  Lloyd  (Bermuda)  Line  Ltd.,  19 
Rector  Street,  Suite  1700,  New  York,  NY 
10006. 

62.  Lykes  Bros.  Steamship  Co.,  Inc., 
300  Poydras  Street,  New  Orleans,  LA 
70130. 

63.  Maersk  Line  Agency,  221  Main 
Street,  Suite  1450,  San  Francisco.  CA 
94105. 

64.  Mediterranean  Shipping  Co.,  c/o 
Containership  Agency,  Inc..  96  Morton 
Street,  New  York.  NY  10014. 

65.  National  Shipping  Company  of 
Saudia  Arabia,  c/o  United  States 
Navigation,  Inc.,  1  Edgewater  Plaza, 
Staten  Island,  NY  10305. 

66.  Na\'iera  Neptuno,  S.A.,  Ave. 
Miraflores  895,  Lima  18,  Peru. 

67.  Nedlloyd  Lines,  Inc.,  Five  World 
Trade  Center,  New  York,  NY  10048. 

68.  Neptune  Orient  Lines  Ltd.,  300 
Montgomery  Street,  San  Francisco,  CA 
94104. 


69.  Netumar  Lines.  26  Broadway.  New 
York,  NY  10004. 

70.  Nexos  Lines,  Inc..  2011  Eastpori 
Drive,  Tampa,  FL  33605. 

71.  NYK  Line.  200  Plaza  Drive 
Secaucus,  NJ  07096. 

72.  Nordana  Line  A/S.  113.  Rungbted 
Strandvej.  DK-2960  Rungsted  Kyst 
Denmark. 

73.  Ocean  Star  Container  Line,  c/o 
Intercon  Shipping,  Inc.,  Harborside 
Financial  Center,  Plaza  2.  8th  Floor. 
Jersey  City,  N)  07302. 

74.  P.T.  Djakarta  Lloyd,  17  Battery 
Place,  New  York.  NY  10004. 

75.  Pakistan  National  Shipping 
Corporation,  c/o  East  Coast  Overseas 
Corp.,  21  West  Street  New  York.  NY 
10006. 

76.  Polish  Ocean  Lines/Gdynia 
Amnrica  Line.  Inc.,  39  Broadway.  14th 
Floor,  New  Yoric.  NY  10006. 

77.  Rickmers  Linie  KG..  Beim  Neuen 
Krahn  2.  2000  Hamburg  11,  German 
Federal  Republic  (West). 

78.  Saf  Bank.  Inc.  (SAF  Bank  Line),  c/ 
o  Gulf  and  Atlantic  Mantime  Services. 
Inc..  P.O.  Box  4026,  99  Wood  Avenue, 
So.  Iselin,  N)  08830. 

79.  Samband  Une.  P.O.  Box  180. 121 
Reykjavik,  Iceland. 

80.  ScanCamers,  Elevein  25  B.  1324 
Lysaker,  Norway. 

81.  Sea-Land  Service,  10  Pasonage 
Road,  Menlo  Park,  NY  08837. 

82.  Senator  Linie  Gmbh  *  Co.  K.G, 
Martinistr  62-66,  2800  Bremen  1,  German 
Federal  Republic  (West). 

83.  Shipping  Corporation  of  India,  Ltd.. 
229/232  Madame  Cama  Road.  Bombay 
400-021.  India. 

84.  Shipping  Corporation  of  Trinidad  & 
Tobago.  Inc.,  c/o  Intercon  Shipping,  Inc.. 
Harborside  Financial  Center.  Plaza  2, 
8th  Floor,  Jersey  City,  NJ  0703Z 

85.  Spanish  Line,  c/o  Tranatlantica 
Agency.  Inc..  99  Hudson  Street  New 
York,  NY  10013. 

86.  South  African  Marine  Corporation 
Limited,  One  Bankers'  Trust  Plaza.  New 
York,  NY  10006. 

87.  Sudan  Shipping  Line  Ltd..  P.O.  Box 
426,  Port  Sudan,  Sudan. 

88.  Tecmarine  Lines,  Inc..  P.O.  Box 
884,  Cayman  Islands.  33172. 

89.  Topgallant  Group,  Inc.,  West  I^ne, 
South  Salem,  NY  10590. 

90.  Torm  Lines.  Holmens  Kanal  42 
DK-1060.  Copenhagen  K.  Denmark. 

91.  Trailer  Marine  Transport  Corp.. 
9487  Regency  Square  Blvd..  Jackson ^.ille, 
FL  32211. 

92.  Trans  Freight  Lines,  90  West 
Street.  New  York,  NY  10006. 

93.  Transportation  Marilime 
Mexicana.  S.A.,  Av.  de  la  Cuspide  f>io. 
4755.  Colonia  Parqes  Del  Pedregai 
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Mexico  14010  OF.  Delegacion  Ilalpan. 
Mexico. 

94.  Transportes  Naviers  Ecuatorianosr 
Ave.  9  de  Octubre  416  Y  Chile.  EdiHcio 
Citibank.  Guyaquil,  Ecuador. 

95.  United  Arab  Shipping  (S.A.G.), 
Two  World  Trade  Center— 99th  Floor. 
New  York.  NY  10048. 

96.  Venezuelan  Container  Line,  C.A., 
Avenida  Universidad,  Esquina  El 
Chorro.  Torro  El  Chorro,  Piso  15, 
Caracas.  Venezuela. 

97.  Waterman  Steamship  Corp.,  120 
Wall  Street.  New  York,  NY  10005. 

98.  Westwind  Africa  Line,  P.O.  Box 
318,  Apapa.  Nigeria. 

99.  Yangming  Marine  Transport  Line, 
c/o  Solar  International  Shipping 
Agency.  Inc.  as  General  Agents  for 
Yangming  Line,  Two  Worid  Trade 
Center.  Suite  2260.  New  York,  NY  10048. 

lOa  Zim  Container  Service,  One 
World  Trade  Center.  Suite  2969.  New 
York,  NY  1004a 

C.  Other  Persons 

All  other  companies  that  were 
members  of  the  following  Respondent 
Associations,  and  all  other  ocean 
common  carriers  that  subscribed  to  the 
Rules  on  Containers,  during  the  period 
fanuary  15, 1979  to  the  present: 

1.  Boston  Shipping  Association,  Inc. 

2.  Carriers'  Container  Council 

3.  Council  of  North  Atlantic  Shipping 
Associations 

4.  Mobile  Steamship  Association.  Inc. 

5.  New  Orleans  Steamship  Association, 
Inc. 

6.  New  York  Shipping  Association,  Inc. 

7.  South  Atlantic  Employers  Negotiating 
Committee 

8.  Southeast  Florida  Employers  Fori 
Association 

9.  West  Gulf  Maritime  Association. 

(FR  Doc.  8&-11779  Filed  S-16-89:  8:45  am| 
■aUNO  COM  STIO-OI-M 


FEDERAL  RESERVE  SYSTEM 

The  Fuji  Bank,  Umlted,  Tokyo,  Japan; 
Application  To  Provldo  Cartain 
nnandal  Advlaory  Sarvlcaa 

The  Fuji  Bank,  Limited.  Tokyo.  Japan 
("Applicant"),  has  applied,  pursuant  to 
section  4(c)(8]  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  (the 
•Act")  and  8  225.23(a)(3)  of  the  Board's 
Regulation  Y  (12  CFR  225.23(a)(3)).  for 
prior  approval  to  acquire  a  general 
partnership  interest  in  Puji-Wolfensohn 
International,  a  de  novo  New  York 
general  partnership  ("Company"),  and 
thereby  establish  a  joint  venture  with 
fames  D.  Wolfensohn  Incorporated,  a 
Delaware  corporation,  and  to  engage 


through  Company  in  the  following 
activities: 

(i)  Acting  as  financial  adviser,  either 
on  a  retainer  or  success  fee  basis,  to 
provide  corporate  finance  advisory 
services  to  institutional  customers, 
including  advice  with  respect  to 
structuring,  financing,  and  negotiating 
domestic  and  international  mergers, 
acquisitions,  joint  ventures,  divestitures, 
leveraged  buyouts,  capital-raising 
vehicles,  and  other  corporate 
transactions,  and  to  provide  ancillary 
services  or  functions  incidental  to  the 
foregoing  activities; 

(ii)  Performing  feasibility  studies  for 
institutional  customers,  principally  in 
the  context  of  determining  the  financial 
attractiveness  and  feasibility  of 
particular  corporate  transactions; 

(iii)  Providing  valuation  services  in 
connection  with  the  foregoing;  and 

(iv)  Rendering  fairness  opinions  in 
connection  with  corporate  transactions. 

Applicant  contends  that  the  Board  has 
previously  determined  by  Order  that  all 
of  the  activities  listed  above  are 
permissible  under  the  Act.' 

Section  4(c)(6)  of  the  Act  provides  that 
a  bank  holding  company  may,  with  prior 
Board  approval,  engage  directly  or 
indirectly  in  any  activities  "which  the 
Board  after  due  notice  and  opportunity 
for  hearing  has  determined  [by  order  of 
regulation]  to  be  so  closely  related  to 
banking  or  managing  or  controlling 
banks  as  to  be  a  proper  incident 
thereto."  A  particular  activity  may  be 
found  to  meet  the  "closely  related  to 
banking"  test  if  it  is  demonstrated  that 
banks  have  generally  provided  the 
proposed  activity;  that  banks  generally 
provide  services  that  are  operationally 
or  functionally  so  similar  to  the 
proposed  activity  so  as  to  equip  them 
particularly  well  to  provide  the 
proposed  activity;  or  that  banks 
generally  provide  services  that  are  so 
integrally  related  to  the  proposed 
activity  as  to  require  their  provision  in  a 
specialized  form.  National  Courier  Ass'n 
V.  Board  of  Governors,  516  F.2d  1229, 
1237  (D.C.  Cir.  1975).  In  addition,  the 
Board  may  consider  any  other  basis  that 
may  demonstrate  that  the  activity  has  a 


'  See  The  Nippon  Credit  Bank.  Ltd..  75  Federal 
Reterve  Bulletin  308  (February  13. 1989); 
Scandinavia  Bank  Croup  pic.  75  Federal  Reserve 
Bulletin  311  (Febniary-  6. 1989):  Canadian  Imperial 
Bank  of  Commerce,  74  Feder  1  Reserve  Bulletin  571 
(1988);  The  Hoyal  Bank  of  Canada.  74  Federal 
Reserve  Bulletin  334  (1988)  SunTrust  Banks.  Inc..  74 
Federal  Reserve  Bulletin  256  (1988):  The  Bank  of 
Nova  Scotia.  74  Federal  Reserve  Bulletin  249  (1988): 
Sovran  Financial  Corporation.  73  Federal  Reserve 
Bulletin  744  (1967):  Amsterdam-Rotterdam  Bank 
N.  v.,  73  Federal  Reserve  Bulletin  726  (1987):  Signet 
Banking  Corporation.  73  Federal  Reserve  Bulletin  59 
(1987):  Security  Pacific  Corporation.  71  Federal 
Rtfserve  Bulletin  118  (1985). 


reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  Federal  Raster  806 

(1984). 

In  determining  whether  an  activity 
meets  the  second,  or  proper  incident  to 
banking,  test  of  section  4(c)(8),  the 
Board  must  consider  whether  the 
performance  of  the  activity  by  an 
affiliate  of  a  holding  company  "can 
reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests. 
or  unsound  banking  practices." 

Interested  persons  are  requested  to 
express  their  views  in  writing  on 
whether  consummation  of  the  proposal 
can  reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
tmfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices. 

Applicant  agrees  to  conduct  its 
activities  in  accordance  with  certain 
limitations  imposed  by  the  Board  in  the 
Orders  cited  above,  and  accordingly 
makes  the  following  commitments: 

(a)  Company's  financial  advisory 
activities  will  not  encompass  the 
performance  of  routine  tasks  or 
operations  for  a  client  on  a  daily  or 
continuous  basis; 

(b)  Disclosure  will  be  made  to  each 
potential  client  of  Company  that 
Company  is  an  affiliate  of  Applicant; 

(c)  Advice  rendered  by  Company  on 
an  explicit  fee  basis  will  be  without 
regard  to  correspondent  balances 
maintained  by  a  client  of  Company  at 
Applicant  or  any  of  Applicant's 
depository  subsidiaries; 

(d)  Company  will  not  make  available 
to  Applicant  or  any  of  Applicant's 
subsidiaries  confidential  information 
received  from  Company's  clients,  except 
with  the  client's  consent;  and 

(e)  Applicant  will  implement 
procedures  that  will  prevent  and 
safeguard  against  tying  products  and 
services  of  Company  with  loans  made 
by  Applicant  or  any  of  Applicant's 
subsidiaries. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  any 
position  on  issues  raised  by  the  proposal 
under  the  Act.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application  and 
does  not  represent  a  determination  by 


the  Board  that  the  proposal  meets  or  is 
likely  to  meet  the  standards  of  the  Act. 

Any  views  or  requests  for  a  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551,  not  later  than  June  16. 1989. 
Any  request  for  a  hearing  must,  as 
required  by  S  262.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  of 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  May  11, 1989. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  8»-11773  Filed  5-1ft-89;  8:45  am] 
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Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817{j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  31, 1989. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Hawkeye  Bancorporation  Employee 
Stock  Ownership  Plan.  Des  Moines, 
Iowa;  to  acquire  4.43  percent  of  the 
voting  shares  of  Hawkeye 
Bancorporation,  Des  Moines,  Iowa,  and 
thereby  indirectly  acquire  Hawkeye- 
Ankeny  Bank  &  Trust.  Ankeny.  Iowa; 
Citizens  National  Bank  of  Boone,  Boone, 
Iowa;  The  United  States  Bank,  Cedar 
Rapids.  Iowa;  Hawkeye  Bank  and  Trust, 


N.A..  Centerville,  Iowa;  Hawkeye  Bank 
and  Trust.  Chariton.  Iowa;  First  National 
Bank,  Clinton,  Iowa;  State  Bank  and 
Trust,  Council  Bluff,  Iowa;  Hawkeye 
Bank  &  Trust  of  Des  Moines.  Des 
Moines,  Iowa;  Hawkeye  Bank  and  Trust, 
Humboldt,  Iowa;  Liberty  Bank  &  Trust, 
Lake  Mills,  Iowa;  First  National  Bank  in 
Lenox,  Lenox,  Iowa;  Hawkeye  Bank  and 
Trust,  Maquoketa,  Iowa;  Commercial 
State  Bank,  Marshalltown,  Iowa; 
Hawkeye  Bank  &  Trust,  Mount  Ayr. 
Iowa;  Hawkeye  Bank  &  Trust,  Mt. 
Pleasant,  Iowa;  )asper  County  Savings 
Bank,  Newton,  Iowa;  Onawa  State  Bank. 
Onawa,  Iowa;  The  Pella  National  Bank. 
Pella,  Iowa;  Lyon  County  State  Bank, 
Rock  Rapids,  Iowa;  The  First  National 
Bank  of  Sibley,  Sibley,  Iowa;  Hawkeye 
Bank  &  Trust,  Spencer,  Iowa;  Tipton 
State  Bank,  Tipton,  Iowa;  State  Bank  of 
Vinton,  Vinton,  Iowa;  and  The  National 
Bank  of  Washington,  Washington.  Iowa. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Eugene  H.  Price,  Robinson,  Illinois; 
to  acquire  an  additional  2.9  percent  of 
the  voting  shares  of  Crawford  Bancorp, 
Inc.,  Robinson,  Illinois,  for  a  total  of  12.5 
percent,  and  thereby  indirectly  acquire 
Crawford  County  State  Bank.  Robinson, 
Illinois. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Denton  J.  Weichman,  Ainsworth, 
Nebraska;  to  acquire  an  additional  94.74 
percent  of  the  voting  shares  of  First 
Ainsworth  Company,  Ainsworth, 
Nebraska,  for  a  total  of  100  percent,  and 
thereby  indirectly  acquire  First  National 
Bank  of  Ainsworth.  Ainsworth, 
Nebraska. 

D.  Federal  Reserve  Bank  of  Sao 
Francisco  (Harry  W.  Green,  Vice 
President)  101  Market  Street,  San 
Francisco,  California  94105: 

1.  Theodore  E.  Gildred,  Solana  Beach, 
California;  to  acquire  up  to  20  percent  of 
the  voting  shares  of  Torrey  Pines  Group. 
Solana  Beach,  California,  and  thereby 
indirectly  acquire  Torrey  Pines  Bank, 
Solana  Beach,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  11, 1989. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-1174  Filed  5-6-89:  8:45  am] 

MIXING  CODE  CZIO-OI-H 


Jefferson  Bankshares,  inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 


under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  m 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  thai 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  8. 
1989. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bos'ian,  Jr..  Vice  F'resident) 
701  East  Byrd  Street,  Richmond.  Virginia 
23261: 

1.  Jefferson  Bankshares,  Inc., 
Charlottesville,  Virginia;  to  merge  with 
Chesapeake  Bank  Corporation, 
Chesapeake,  Virginia,  and  thereby 
indirectly  acquire  Chesapeake  Bank  & 
Trust,  Chesapeake,  Virginia,  and 
thereby  indirectly  acquire  American 
Bank,  Newport  News,  Virginia. 

2.  NB  Corporation,  Charlottesville. 
Virginia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Chesapeake  Bank  & 
Trust,  Chesapeake,  Virginia,  and 
thereby  indirectly  acquire  American 
Bank,  Newrport  News,  Virginia 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.,  Atlanta,  Georgia 
30303: 

1.  TCB  Bancshares,  Inc.,  Crawford. 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Commercial  Bank. 
Crawford,  Georgia. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Colfax  Bancshares,  Inc.,  Colfax. 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  97.65  percent  o! 
the  voting  shares  of  First  National  Bank 
in  Colfax,  Colfax,  Iowa. 
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Board  of  Coveraon  of  the  Federal  Reserve 
System,  May  11,  IBM. 
lenoifar ).  lohoMO. 
Asaociata  Secntary  of  the  Board. 
(FR  Doc  W-1177S  Piled  S-ie-W:  S.-45  ami 
)  OOH  trw-ai-a 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dni9  Adininlaliallon 

Sola/Bmi— -Hind  Promarht  Approval 
of  Bamaa-HInd  *  Entymo  +  Surfactant 
Claanor 


r:  Food  and  Drug  Administration. 
ACnOfC  Notice. 


R  The  Food  and  Drag 
Adminittratioa  (FDA)  ii  announcing  its 
approval  of  the  application  by  Sola/ 
Barnes-Hind.  Sumiyvale.  CA,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of  the 
BARNBS-HIND  *  Enzyme  4  Surfactant 
Cleaner.  After  reviewing  the 
recommendation  of  the  Ophthalmic 
Devices  Panel,  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of  March 
28, 1989,  of  the  approval  of  the 
application. 

OATK  Petitions  for  administrative 
review  by  June  16, 1989. 
AOOniSS:  Written  requests  for  copies  of 
the  stunmary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Munagemcnt 
Branch  (HFA-^05).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20657. 
FOM  nHITMIII  MTOfNiATION  COtfTACT: 
David  M.  Whipple,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  And  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring.  MD  20910, 
301-427-7940. 

•U^PLIMffNTAflV  INFORMATIOM:  On  July 
12, 1968,  Sola/Bames-Hind,  Sunnyvale, 
CA  94086-5200,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  BARNES-HIND  •  Enzyme  + 
Surfactant  Geaner  indicated  for  weekly 
or  more  frequent  cleaning  of  soft 
(hydrophilic)  and  silicone  acrylate  rigid 
gas  permeable  contact  lenses. 

On  October  2a  19ea  the  Ophthahnic 
Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  March 
28, 1989.  CIHtH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Acting  Director  of  the  OfRce  of 
Device  Evaluation.  CDRH. 


A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  aprovai  is  on  file  in  the 
Dockets  Management  Branch  (address 
above]  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HFZ-460),  address  above. 

Opportunity  for  Administrative  review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
secUon  S15(g]  of  the  act  (21  U.S.C. 
360e(g)).  for  administrative  review  of 
CDRH's  decision  to  approve  this 
applicatioa  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  irulependent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideraUon  under  1 10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  )une  16, 1989,  file  with  the 
Dockets  Management  Branch  (aoomess 
above]  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
51S(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d].  360)(h])]  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  8.53). 


Dated:  May  4. 19881 
lohn  C.  VOlfartb. 

Director.  Center  for  Devices  artd  Radiogical 

Health. 

(FR  Doc.  89-11780  Filed  5-18-89:  ft4S  am) 

BtLLMQ  CODE  4ta0.ei-M 


I  Docket  No.  8MM>1371 

T«lactronic«,  Inc;  Prtmarfcet  Approval 
of  MMi  MV™  Modal  1202  Pulae 
Ganarator,  ate. 

AOCNCV:  Food  and  Drug  Administration. 
action:  Notice. 

SUMISAIIV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  appUcation  by 
Telectronics.  Inc.,  Englewood,  CO.  for 
premarket  approval  under  the  Medical 
Device  Admendments  of  1976.  of  the 
META  MV™  Model  1202  Pulse 
Generator.  Models  5600C  and  5e03C 
Programmer,  Model  5302  External 
Telemetry  Coil  Model  5702  Universal 
Printer,  and  Model  5500  Interface 
Module.  After  reviewing  the 
recommendation  of  the  Circulatory 
System  Devices  Panel,  FDA's  Center  for 
Devices  and  Radiological  Health 
(CDRH)  notified  the  applicant,  by  letter 
of  April  7, 1989,  of  the  approval  of  the 
application. 

DATE:  Petitions  for  administrative 
review  by  June  16. 1969. 

ADOncss:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT 

Donald  F.  Dahms,  Center  for  Dh\  ii  t  s 
and  Radiological  Health  (HFZ-4501. 
Food  and  Drug  Administration.  8757 
Georgia  Ave..  Silver  Spring.  MD  20910. 
301^27-3171. 

SUFPtEMENTARY  INFORMATION;  On  May 
17, 1988.  Telectronics  Inc..  FjjgW'wood. 
CO  80112,  submitted  to  CDKM  nn 
application  for  premarket  appri>v,il  of 
the  META  MV"  Model  1202  PuIsp 
Generator,  Models  5600C  and  5303 
Programmer,  Model  5302  External 
Telemetry  Coil.  Model  5702  Universal 
Printer,  and  Model  5500  Interface 
Module.  The  device  is  indicated  for  use 
as  a  cardiac  pacing  system. 

On  November  28, 1988,  the  Circulatory 
System  Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and 
recommeneded  approval  of  the 
application.  On  April  7, 1989,  CDRH 
approved  the  application  by  a  letter  to 
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the  applicant  from  the  Acting  Director  of 
the  Office  of  Device  Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Donald  F.  Dahms  (HFZ- 
450),  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
eiUier  a  formal  hearing  imder  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 

in  the  form  of  a  petition  for  

reconsideration  under  9  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  June  16, 1989,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4,  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d],  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d),  360i(h))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 


Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  May  4, 1989. 
lohn  C  Villforth. 

Director,  Center  for  Devices  and  Radiological 
Health. 

[FR  Doc.  89-11781  Filed  S-18-89;  8:45  am] 
BILUNQ  CODE  41«>-0t-M 

Advisory  Committees;  Meetings 

agency:  Food  and  Drug  Administration. 
ACTION;  Notice. 

summary:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
sununarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
opfen  public  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  announced: 

Fertility  and  Maternal  Health  Drugs 
Advisory  Committee 

Date,  time,  and  place.  June  1  and  2, 
1989,  9  a.m..  Holiday  Iim,  8120 
Wisconsin  Ave.,  Bethesda,  MD. 

lype  of  meeting  and  contact  person. 
Open  public  hearing,  June  1, 1989, 9  a.m. 
to  10  a.m.,  unless  public  participation 
does  not  last  that  long;  open  committee 
discussion,  10  a.m.  to  5  p.m.;  open  public 
hearing,  June  2, 1989, 9  a.m.  to  10  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion,  10 
a.m.  to  5  p.m.;  Philip  A.  Corfinan,  Center 
for  Drug  Evaluation  and  Research 
(HFD-150),  Food  and  Drug 
Administration,  5600  Hshers  Lane, 
Rockville,  MD  20857,  301-443-3510. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
the  control  of  fertility  and  women's 
health. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  May  22, 1989,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  June 
1, 1989,  the  committee  will  discuss  the 
use  of  sex  hormones  for  the  prevention 
of  post-partum  breast  engorgement  and 


be  briefed  on  FDA's  current  policies 
concerning  the  use  of  Accutane*  by 
women  of  reproductive  age.  On  June  2, 
1989,  the  committee  will  discuss  the  use 
of  bromocriptine  for  the  prevention  of 
post-partum  breast  engorgement  and 
answer  questions  concerning  the  use  of 
sex  hormones  and  bromocriptine  for  this 
indication.  (The  committee  will  not  be 
asked  to  respond  to  written  questions 
concerning  the  use  of  Accutane*.) 

Seating  capacity  is  limited  and  seating 
for  the  public  will  be  on  a  first-come- 
first-served  basis. 

Oncologic  Drugs  Advisory  Committee 

Date,  time,  and  place.  June  8  and  9, 
1989,  8:30  a.m.,  Conference  Rms.  D  and 
E,  Parklawn  Bldg..  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  June  8, 
1989,  8:30  a.m.  to  4:15  p.m.;  open  public 
hearing,  4:16  p.m.  to  5:15  p.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion.  June  9. 
1989,  8:30  a.m.  to  12:30  p.m.;  David  F. 
Hersey,  Center  for  Drug  Evaluation  and 
Research  (HFD-9),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  mariceted  and 
investigational  human  drugs  for  use  in 
the  treatment  of  cancer. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  May  26. 1989,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  June 
8. 1989,  the  committee  wiU  discuss:  (1) 
Approval  requirements  for  drugs  to  treat 
metastatic  breast  cancer,  and  (2)  new 
drug  application  (NDA)  19-926 
Hexalen™  (hexamethylmelamine).  U.S. 
Bioscience,  for  use  in  stages  III  and  IV 
ovarian  cancer.  On  June  9, 1989,  the 
committee  will  discuss  supplemental 
NDA  8-107  Leucovorin  injection,  Lederle 
Laboratories,  for  use  in  combination 
with  fluorouracil  for  treatment  of 
metastatic  colorectal  cancer. 

Peripheral  and  Central  Nervous  System 
Drugs  Advisory  Committee 

Date,  time,  and  place.  June  15  and  16. 
1989, 9  a.m..  Conference  Rms.  D  and  E. 
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Parklawn  Bldg^  9600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  tyinposium.  June  15, 1969. 9  i.m.  to 
3:30  p.in.:  open  public  hearing.  3:30  p.m. 
to  4:30  p.m.,  unless  public  participation 
does  not  last  that  long:  open  symposium. 
|une  16, 1966. 9  a.m.  to  3:30  p.m..  open 
public  hearing.  3:30  pjn.  to  4:30  p.m., 
unless  public  participation  does  not  last 
that  long:  Frederick  |.  Abramek.  Center 
for  Drug  Evaluation  and  Research 
(HFD-120),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-44:^020. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
the  treatment  of  neurological  disease. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  )une  1. 1989,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  symposium.  The  symposium  will 
be  held  as  a  special  session  of  the 
committee  and  is  intended  to  provide 
prospective  developers  of  commercial 
drug  products  with  a  comprehensive 
overview  of  expert  opinion  on  a  wide 
assortment  of  issues  affecting  the 
assessment  of  putative  pharmacological 
treatments  of  dementia. 

PnHocrinologjc  and  Metabolic  Drugs 
Advisory  Committee 

Date,  time,  and  place.  )une  29. 1989. 9 
a.m.<  Conference  Rms.  D  and  E, 
Parklawn  BIdg.,  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  June  29. 1989. 9 
a.m.  to  10  a.m„  unless  public 
participation  does  not  last  that  long: 
open  committee  discussion,  10  a.m.  to  5 
p.m.:  John  R.  Short.  Center  for  Drug 
Evaluation  and  Research  (HFD-510). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20657,  301- 
443-3510. 

General  f'lnction  of  the  committee. 
The  commiUee  reviews  and  evaluates 
available  dataun  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  endocrine  and  metabolic 
disorders. 

Agenda— Open  public  hearing. 
Interested  persons  requesting  to  present 


data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  communicate  with  the 
committee  contact  person. 

Open  committee  discussion.  The 
committee  will  discuss  the  safety  and 
effectiveness  of  fenoflbrate  as  a  lipid- 
altering  drug. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions;  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  conunittee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  miximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  other  wise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  conunittees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 


Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  ftom  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration,  Rm.  12A-16,  5600 
Fishers  Lane,  Rockville.  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857,  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463,  86  Stat 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated:  May  12. 19S8. 

lohn  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  89-11839  Filed  5-12-89;  3K)6  pml 
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Health  Rmources  and  Services 
Admlnlstfatlon 

Advisory  CoimcN;  EstabNshment 

Pursuant  to  the  Federal  Advi.sory 
Committee  Act,  Pub.  L.  92-463  (5  U.S.C 
Appendix  U).  the  Health  Resources  and 
Service  Administration  (HRSA) 
announces  the  establishment  of  the 
following  advisory  conunittees. 

Designation:  Department  Review 
Committee. 

Purpose:  Provides  advise  to  the 
Director,  Bureau  of  Health  Professions, 
on  the  technical  merit  of  family 
medicine  graduate  training  grant 
applications. 

The  Committee  reviews  applications 
that  (1)  either  assist  in  meeting  the  cost 
of  planning,  developing  and  operating: 
or  participating  in  approved  predoctora! 
training  programs  in  the  field  of  family 
medicine;  and  (2)  assist  in  meeting  the 
cost  of  establishing,  maintaining,  or 
improving  academic  administrative 
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units  (which  may  be  departments, 
divisions,  or  other  units)  to  provide 
clinical  instruction  in  family  medicine. 

Structure:  Consists  of  the  20  members 
who  are  not  officers  or  regular  full-time 
employees  of  the  Federal  Government. 
Members  are  appointed  by  the 
Administrator,  HRSA.  from 
appropriately  qualified  persons  in 
clinical  practice,  teaching,  research,  and 
administration  to  provide  board 
coverage  in  the  field  of  family  medicine. 

•  *        *        •        • 

Designatioi::  Fiiculty  Development 
Review  Committee. 

Purpose:  Provides  advise  to  the 
Director,  Bureau  of  Health  Professions, 
on  the  technical  merit  of  faculty 
development  in  family  medicine  and  in 
general  internal  medicine  and/or 
general  prediatrics  grant  applications. 

The  Committee  reviews  applications 
to  provide:  (1)  Assistance  in  meeting  the 
cost  of  planning,  developing  and 
operating  programs  for  the  training  of 
physicians  who  plan  to  teach  in  family 
medicine  training  programs  and 
assistance  in  meeting  the  cost  of 
supporting  physicians  who  are  trainees 
in  such  programs  and  who  plan  to  teach 
in  family  medicine  training  programs; 
and  (2)  assistance  in  meeting  the  cost  of 
planning,  developing  and  operating 
programs  for  the  training  of  physicians 
who  plan  to  teach  in  general  internal 
medicine  or  general  prediatrics  training 
programs  and  assistance  for  direct 
support  in  the  form  of  traineeships  and 
fellowships  to  physicians  in  training. 

Structure:  Consists  of  the  15  members 
who  are  not  officers  or  regular  full-time 
employees  of  the  Federal  Government. 
Members  are  appointed  by  the 
Administrator,  HRSA.  from 
appropriately  qualified  persons  in 
clinical  practice,  teaching,  research,  and 
administration  to  provide  board 
coverage  in  the  field  of  family  medicine 
and  general  internal  medicine  and/or 
general  pediatrics. 

*  •        *         •         • 

Designation:  Residency  Training 
Review  Committee. 

Purpose:  Provides  advise  to  the 
Director,  Bureau  of  Health  Professions, 
on  the  technical  merit  of  residency 
training  in  general  internal  Medicine 
and/or  general  pediatrics  grants 
applications. 

The  Committee  reviews  applications 
that  plan,  develop  and  operate  approved 
residency  training  programs  in  infernal 
medicine  or  pediatrics,  which  emphasize 
the  training  of  residents  for  the  practice 
of  general  internal  medicine  or  general 
pediatrics  and  assist  residents,  through 
traineeships  and  fellowships,  who  are 
participants  in  any  such  program  and 


who  plan  to  specialize  or  work  in  the 
practice  of  general  internal  medicine  or 
general  pediatrics. 

Structure:  Consists  of  the  20  members 
who  are  not  officers  or  regular  full-time 
employees  of  the  Federal  Government. 
Members  are  appointed  by  the 
Administrator.  HRSA,  for  appropriately 
qualified  persons  in  clinical  practice, 
teaching,  research,  and  administration 
to  provide  broad  coverage  in  the  field  of 
general  internal  medicine  or  general 
pediatrics. 

Authority  for  these  Committees  will 
terminate  in  two  years  unless  the 
Administrator,  HRSA  formally 
determines  that  continuance  is  in  the 
public  interest. 

Dated:  May  11. 1989. 
Jadue  E.  Baum. 

Advisory  Cnmmitlt^  Management  Officer. 

HRSA. 

|FR  Doc.  89-11735  Filed  5-1&-89:S:45  am| 

BiLUMC  COOE  4iaO-15-M 


National  Institutes  of  Heaitti 

Nationai  Heart,  Lung,  and  Blood 
Institute:  Meeting  of  the  SicMe  Cell 
Disease  Advisory  Committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Sickle 
Cell  Disease  Ad\isory  Committee. 
National  Heart,  Lung,  and  Blood 
Institute,  June  16, 1989.  The  meeting  will 
be  held  at  the  National  Institutes  of 
Health,  7550  Wisconsin  Avenue,  Federal 
Building,  Conference  Room  Bl-19. 
Bethesda,  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  to  5  p.m.  to  discuss 
recommendations  on  the 
implementation  and  evaluation  of  the 
Sickle  Cell  Disease  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Terry  Bellicha,  Chief. 
Communications  and  Public  Information 
Branch  National  Heart.  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
Building  31.  Room  4A21.  Bethesda, 
Maryland  20892.  (301)  496-4236,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  committee  members  upon 
request. 

Dr.  Clarice  D.  Reid.  Chief.  Sickle  Cell 
Disease  Branch.  Division  of  Blood 
Diseases  and  Resources.  NHLBI.  Federal 
Building,  Room  508,  Bethesda,  Maryland 
20982,  (301)  496-6931.  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.839.  Blood  Diseases  and 
Resources  Research.  Nationai  Institutes  of 
Health) 


Dated:  May  10, 1969 
Betty  |.  Beveridge. 

CuwwiftfP  Management  Officer.  \IH. 
|FR  Doc.  89-11803  Fled  5-16-a9:  B;4.S  .imj 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

IUT-942-0S-4214-12;  liO-015S19| 

Classification  Termination  and 
Opening  Order,  Utah 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Correction. 

SUMMARY:  This  notice  corrects  the 
Classification  Termination  and  Opening 
Order  previously  published  in  the  May 
4. 1989.  (Vol.  54,  No.  85  FT?  19245) 
Federal  Register.  The  Notice  is  corrected 
by  changing  the  legal  description  to 
read: 

Salt  Lake  Meridian 

T.  36  S..  R.  16  E.. 

Sec  2&  NS4NWV«N'VV  V4.\E'/«. 

The  area  described  contains  5  acres 
located  in  San  |uaD  County. 

Ted  D.  StepbensoB, 

Chief,  Branch  of  Ixind  and  Mineral 
Operations. 

|FR  Doc.  89-11776  Filed  5-16-n89:  8:45  am) 
BILUMG  COOE  4310-OO-M 


I C  A-026-09-40S0-90 1 

Emergency  Closure  of  Put>lic  Lands; 
California 

AGENCY:  Bureau  of  Land  Managrment. 
Department  of  the  Interior. 

ACTION:  Emergency  Closure  of  Public 
Lands  to  Motorized  Vehicle  Use  and 
Establishment  of  Recreation  Trail  Use 
Supplementary  Rules:  Bizz  Johnson  Trail 
Special  Recreation  Management  Area, 
Lassen  County,  California. 

summary:  In  accordance  with  Title  43. 
Code  of  Federal  Regulations  Part  B.'KM.I. 
notice  is  hereby  given  that  all  portions 
of  the  Bizz  Johnson  Trail  Special 
Recreation  Managem.ent  Area  (SRM.A) 
administered  by  the  Bureau  of  Land 
Management  are  closed  tc  all  motorized 
vehicle  use.  except  for  emergency 
vehicles,  fire  suppression  and  rescue 
vehicles.  BLM  operation  and 
maintenance  vehicles  and  other 
motorized  vehicles  on  official  business 
specifically  approved  by  an  authorized 
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ofBcer  of  the  Bureau  of  Land 
Management. 

This  closure  affects  all  of  the  public 
lands  in  the  Bizz  fohnson  Trail  SRMA 
including  the  entire  Bizz  Johnson  Trail 
located  within  the  following  areas  of 
Lassen  County,  California: 

T.29N..  R.IOE..  M.D.M.. 
Sec.  1:  Fee  Easement  to  U.S.  within  the  N'/ii 

andtheNViSEV*. 
T.29N.,  R.llE..  M.D.M., 
Sec  2:  Loll  2.  3  and  4.  SV^NWV*; 
Sec.  3:  Lots  1.  2.  3  and  4.  SViN>/<i.  NHSWV^, 

NWy4SEV4: 
Sec.  4:  Lots  1.  6,  7.  8  and  9.  SV<iNE%, 

SEV4NWV4.  SWV^.  NVaSE'A: 
Sec.  5:  Portions  of  SE'ANW  V«  and 

NW  V4SW  V*  lying  south  and  east  of  State 

Hwy  36;  U.S.  fee  easements  within 

SV4NE'/4  and  NEV4SWV4;  SV2SWV4: 

SEy4: 
Sec.  8;  Portions  of  the  S'/^SEVt  and  the 

SWV4,  including  fee  easements  to  the 

U.S. 
T.30N..  R.11E.,  M.D.M.. 
Sec.  34:  S'>^SM>SEy4: 

Sec.  3*;  SEV4SWy4,  NViSEV4,  SWy4SEy4: 
Sec.  ae;  Portions  of  the  SV^N>4  and  the 

NViSWV«,  including  fee  easements  to  the 

U.S. 
T.30N..  R.12E.,  M.D.M.. 
Sec.  31;  Portions  of  Lots  1  and  2.  all  of  Lots 

3, 4, 5, 0, 7,  B,  9  and  10,  and  fee  easements 

within  the  EVi  and  Lot  2. 

Certain  roads  and  other  areas 
specifically  excepted  from  this  closure 
are  described  in  the  following 
supplemental  rules.  This  closure  is 
subject  to  valid  existing  rights. 

In  accordance  with  43  CFR  8365.1-6. 
the  following  supplementary  rules  are 
hereby  established  for  the  Bizz  Johnson 
Trail  Special  Recreation  Management 
Area: 

1.  Motorized  vehicle  use  at  the 
trailhead  areas  of  the  Bizz  Johnson  Trail 
is  hereby  limited  to  constructed  and/or 
ELM  maintained  access  roads  and 
parking  areas  as  shown  on  BLM  maps  at 
the  trailhead  kiosks  or  available  from 
the  BLM  Eagle  Lake  Resource  Area.  2545 
Riverside  Drive,  Susanville.  CA  96130. 

2.  Motorized  vehicle  use  of  hill  climbs 
and  other  motor  vehicle  access  routes 
within  the  Hobo  Camp  Trailhead  other 
than  the  routes  designated  in  paragraph 
*1  above  is  prohibited. 

3.  All  motor  vehicle  operations  must 
be  on  authorized  routes  in  accordance 
with  State  law  governing  vehicle 
licensing  and  operation  on  public  roads 
and  be  within  posted  speed  limits. 

4.  Motorized  vehicle  use  is  prohibited 
within  the  waters  or  the  channel  of  the 
Susan  River  and  is  also  prohibited 
within  the  Department  of  Housing  and 
Urban  Development's  designated  flood 
plain  of  the  Susan  River,  except  where 
specifically  approved  by  the  Bureau  of 
Land  Management's  authorizsd  officer 


as  shown  on  BLM  maps  at  the  trailhead 
kiosks  or  available  at  the  Eagle  Lake 
Resource  Area  office. 

5.  Motorized  vehicle  use  is  allowed  on 
the  existing  road  along  the  south  side  of 
the  Susan  River  (known  as  "South  Side 
Road")  on  public  land  between  the 
Hobo  Camp  Trailhead  and  the  line 
dividing  the  NV^  and  SMt,  SEV4  of 
section  35,  T.30N..  R.11E..  M.D.M. 
Motorized  vehicle  use  is  allowed  on  the 
segment  of  old  State  Highway  36  within 
the  SE'/4NW  V4  of  Section  5  and  on  the 
existing  logging  road  within  the  N'ANMi 
of  Lot  4  of  section  3  in  T.29N.,  R.llE.. 
M.DM.  Motorized  vehicle  use  is  also 
allowed  on  and  southeasterly  of  the 
existing  U.S.  Forest  Service  Road 
number  30N03  in  the  SEy4SWy4  of 
section  6,  T.29N.,  R.llE.,  M.D.M.  The 
above  roads  that  are  open  to  motorized 
vehicle  use  are  shown  on  BLM  maps  at 
the  trailroad  kiosks  or  available  at  the 
Eagle  Lake  Resource  Area  Office. 

6.  Firearms  discharge  is  prohibited  on, 
across  or  within  300  feet  of  the  Bizz 
Johnson  Trail  and  any  other  designated 
trails  within  the  Bizz  Johnson  Trail 
Special  Recreation  Management  Area. 
Firearms  discharge  is  prohibited  within 
V4-mile  of  all  trailheads  of  the  SRMA. 

7.  Public  use  of  the  SRMA  trailheads 
and  of  South  Side  Road  within  the 
Susan  River  Canyon  is  limited  to  day 
use  only.  Over  night  camping  is 
prohibited  at  the  South  Lassen  Street, 
Miller  Road,  Hobo  Camp  and  Devil's 
Corral  Trailheads.  Public  use  of  the 
Hobo  Camp  trailhead  is  allowed  only 
from  7:00  a.m.  to  9:00  p.m.  daily.  Any 
trailhead  may  be  closed  by  the 
authorized  officer  because  of  seasonal 
wet  weather,  soil  saturation,  vandalism 
or  high  fire  danger. 

8.  Overnight  camping  along  the  Bizz 
Johnson  Trail  is  allowed  on  public  land 
at  least  V'4-mile  outside  of  the  trailhead 
areas,  for  up  to  7  days  per  trail  segment. 
Trail  segments  are  located  between 
Susanville,  Devil's  Corral,  Goumaz, 
Westwood  Junction  and  Mason  Station. 

9.  Campfires  are  allowed  in 
designated  fire  safe  areas  along  the  trail 
or  on  existing  natural  bare  mineral  soil 
areas  within  the  Susan  River  flood  plain 
where  10  feet  or  more  of  clearance 
exists  between  the  campfire  area  and 
adjacent  vegetation.  Persons  using 
campfires  are  required  to  have  a 
campfire  permit  issued  by  the  Bureau  of 
Land  Management,  the  U.S.  Forest 
Service  or  the  California  Department  of 
Forestry.  All  campfires  are  subject  to 
seasonal  fire  restrictions. 

10.  Operation  of  audio  devices  within 
the  Bizz  Johnson  Trail  Special 
Recreation  Management  Area,  including 
all  trailheads.  will  be  allowed  provided 


such  operation  does  not  create 
unreasonable  noise  that  disturbs  others. 

SUPPLEMENTARY  INFORMATION:  This 
closure  is  in  keeping  with  the  land  use 
planning  for  the  area  as  developed  in 
the  Susanville- Westwood  Trail 
Management  Plan,  signed  by  Susanville 
BLM  District  Manager  in  August  1983. 
The  Susanville-Westwood  Trail  was 
renamed  the  Bizz  Johnson  Trail  in  1983 
by  act  of  Congress. 

A  formal  closure  notice  has  not  been 
published  for  this  area  because  the 
closure  action  for  the  trail  was  to  have 
been  included  in  the  off-road  vehicle 
designations  for  the  entire  Eagle  Lake 
Resource  Area.  The  designations  for  the 
entire  Eagle  Lake  Resource  Area  are  not 
yet  completed,  emergency  motorized 
vehicle  closure  of  the  Bizz  Johnson  Trail 
however  is  needed  immediately  because 
illegal  trespass  vehicle  use  on  the  Bizz 
Johnson  Trail  is  resulting  in  conflicts 
with  nonmotorized  trail  users,  and  in 
vehicle  associated  vandalism  of  trail 
facilities. 

Motorized  vehicle  use  is  in  direct 
conflict  with  the  management  goal  of  the 
trail.  Such  use  has  also  lead  to  vehicle 
related  vandalism  of  four  safety  closure 
gates  on  the  trail's  two  raiload  tunnels. 
Vehicle  based  vandalism  has  occurred 
and  has  resulted  in  an  increased  hazard 
to  the  public  through  the  illegal  and 
reckless  reopening  of  the  tunnels  by 
motorized  vehicle  abuse. 

The  authority  for  this  closure  and  rule 
making  is  43  CFR  8341.2  and  43  CFR 
8365.1-6.  Any  person  who  fails  to 
comply  with  a  closure  order  or 
rulemaking  is  subject  to  arrest  and  fmes 
of  up  to  $1,000  and/or  imprisonment  not 
to  exceed  12  months. 

dates:  This  closure  action  and 
supplementary  rulemaking  goes  into 
effect  May  26, 1989.  and  will  remain  in 
effect  until  the  Authorized  Officer 
determines  it  is  no  longer  needed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  H.  Stark.  Jr..  Area  Manager. 
Eagle  Lake  Reoource  Area,  2545 
Riverside  Dri^,  Susanville,  CA  96130 
Telephone  (916)  257-0456, 

Richard  H.  Staik,  Jr., 

Area  Manager. 

[PR  Doc.  89-11789  Filed  5-16-89;  8:45  am] 
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Title  Of  District  Advisory  Meeting  To 
Be  Held  In  Kemmerer,  WY;  Correction 

agency:  Bureau  of  Land  Management. 
Interior. 


action:  Notice  of  correction  of  title  of 
district  advisory  meeting. 

SUMMARY:  The  notice  corrects  the  title 
of  the  District  Advisory  Meeting 
previously  published  in  the  Federal 
Register  on  April  20, 1989,  (Vol.  54.  No. 
75,  page  16003)  to  be  held  in  Kemmerer, 
Wyoming,  on  May  17  and  18, 1989.  The 
title  of  the  meeting  is  District  Advisory 
Council 

The  dates,  times,  and  location  for  the 
meeting  remain  \mchanged:  May  17, 
1969,  9  a.m.  until  4  pjn.  and  May  18, 
1989, 9  a.m.  imtil  12  p.m.  at  the  Lincoln 
County  Public  Libary  Community  Room, 
519  Emerald  Street,  Kemmerer,  WY 
83101. 

Donald  H.  S%veep, 
District  Manager. 

|FR  Doc.  89-11790  Filed  5-16-89:  8:45  am] 
BILUNO  CODE  4310-2MI 

Louisiana;  Recordable  Disclaimer  of 
Interest 

Notice  is  hereby  given  that  the  United 
States  of  America,  pursuant  to  the 
provisions  of  the  Federal  Land  Policy 
and  Management  Act  of  1976, 43  U.S.C. 
1745,  intends  to  disclaim  and  release  all 
interest  to  the  owner  of  record  for  the 
following  property  to-wit:  Sections  41 
and  42.  T.  1  N.,  R.  8  E.,  Concordia  Parish, 
Louisiana  and  Sections  1,  2,  3,  4. 10, 11, 
12  and  18,  T.  1  N.,  R.  9  E.  Concordia 
Parish,  Louisiana. 

Any  person  wishing  to  submit  a 
protest  of  comments  on  the  above 
disclaimer  should  do  so  in  writing 
within  90  days  of  the  publication  date  of 
this  notice.  If  no  protest(8)  is  received, 
the  disclaimer  will  be  effective  shortly 
after  the  90  day  period. 

The  purpose  of  this  notice  is  to  afford 
any  person  or  persons  having  a  valid 
protest  to  the  above  action  an 
opportunity  to  submit  such  protest  to  the 
Bureau  of  Land  Management,  350  South 
Pickett  Street.  Alexandria.  Virginia 
22304.  telephone  (703)  4f)l-1400  on  or 
before  expiration  of  the  90  day  period. 
G.  Cortis  loiiea,  Jr.. 
State  Director. 
[FR  Doc.  89-11793  Filed  5-16-89:  8:45  am) 

BILUNGCODC  4310-GkHi 

Minerals  Management  Service 

Development  Operations  Coordination 
Document 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 


summary:  Notice  is  hereby  given  that 
Ashland  Exploration,  Inc.  has  submitted 
a  DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
5414,  Block  116,  Vermilion  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Intracoastal  City, 
Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  May  8, 1989.  Comments 
must  be  received  on  or  before  June  1, 
1989,  or  15  days  after  the  Coastal 
Management  Section  receives  a  copy  of 
the  plan  from  the  Minerals  Management 
Service, 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard.  Room  114.  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m..  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resource  Building. 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans,  Post  Office  Box  44487.  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  W.  Williamson;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Field  Operations.  Plans. 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit 
Telephone  (504)  736-2874. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
pubhc,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 


affected  States,  executives  or  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31. 1988 
(53  FR  10595). 

Those  practices  and  procedures  are  set  out 
in  revised  $  250.34  of  Title  30  of  the  CFR. 

Date:  May  8. 1989. 
|.  Rogers  Pearcy. 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

|FR  Doc  89-11792  Filed  5-16-89;  8:45  am| 

MLUN6  CODE  43* 


Publication  of  Revised  Outer 
Continental  SheH  Off  iciai  Protraction 
Diagram 

agency:  Minerals  Management  Service. 
Interior. 

ACTKNC  IHibUcation  of  Revised  Outer 
Continental  Shelf  Official  Protraction 
Diagram. 

summary:  Notice  is  hereby  given  that 
effective  with  this  publication,  the 
following  OCS  Official  Protraction 
Diagram,  last  revised  on  December  13. 
1988.  is  on  file  and  available  for 
information  only,  in  the  Gulf  of  Mexico 
OCS  Regional  Office,  New  Orleans, 
Louisiana.  In  accordance  with  Title  43. 
Code  of  Federal  Regulations,  this 
Official  Protraction  Diagram  is  the  basic 
record  for  the  description  of  mineral  and 
oil  and  gas  Tease  sales  in  the  geogriiphic 
area  it  represents. 


DescriptKMi 


Revision 


latest  revision 
Oate 


Pensacola.  N.4. 
16-5. 


8<g)Zooe Dec  13.  1988 


ADDRESSES:  Copies  of  this  Official 
Protraction  Diagram  may  be  purchased 
for  $2.00  each  from  Public  Information 
Unit  (OPS-3-4),  Minerals  Management 
Service.  Gulf  of  Mexico  OCS  Regional 
Office.  1201  Elmwood  Park  Boulnvard. 
New  Orieans.  Louisiana  70123-2394. 
(504)  736-2519. 

Technical  comments  or  questions 
pertaining  to  this  map  should  be 
directed  to  Office  of  Leasing  and 
Environment,  Supervisor,  Sales  and 
Support  Unit.  (504)  736-27C1. 

Date:  May  a  19S9 
|.  Rogers  Peaicy.  ' 

Regional  Director.  Minerals  Management 
Ser\-ice.  Gulf  of  Mexico  OCS  Region. 
(FR.  Doc.  89-11791  Filed  5-16-89:  8:45  am) 
BtUJNGCOOE  43« 
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INTERSTATE  COMMERCE 
COMMISSION 

[Fliwnc*  Docket  Na  313671 

Logansport  ft  Eel  River  Short-Line  Co^ 
Inc.— Exemption  From  49  U.S.C. 
Subtitle  IV 

AOENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Commission  exempts 
under  49  U.S.C.  10505  from  all  of  the 
provisions  of  49  U.S.C.  Subtitle  IV  the 
operation  by  Logansport  &  Eel  River 
Short-Line  Co..  Inc.  (Logansport)  of 
approximately  2.2  miles  of  rail  line  at 
Logansport,  IN.  A  related  notice  of 
exemption  was  filed  by  Logansport 
under  49  CFR  1150.31  for  acquisition  and 
operation  of  the  line,  in  Finance  Docket 
No.  31366  on  January  6, 1989.  That 
transaction  was  consummated  on  or 
about  January  31. 1989. 

DATES:  Petitions  for  reconsideration 
must  be  filed  by  June  9. 1989.  Petitions 
for  stay  must  he  filed  by  May  30. 1989. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  3136"  to: 

Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 
and 

Petitioner's  representative:  James  M. 
Prickett.  Beers.  Mailers.  Backs,  Salin  & 
Larmore,  1100  Fort  Wayne  National 
Bank  Building.  Fort  Wayne.  IN  46802. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar  (202)  275-7245  [TDD 
for  hearing  impaired:  [202|  275-1721] 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone  (202) 
289-4537/4539.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721]. 

Decided:  May  1. 1989. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Simmons.  Commissioners 
Andre.  Lamboley.  and  Phillips.  Commissioner 
Phillips  commented  with  a  separate 
expression.  Vice  Chairman  Simmons  and 
Commissioner  Lamboley  dissented  with 
separate  expressions. 
NoreU  R.  McGiw, 
Secrcfary. 

|FR  Doc.  8»-11816  Filed  5-16-89;  8:43  am| 
■lUJNO  COM  703S-41-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (SS-SS)! 

National  Environmental  Policy  Act; 
Availability  of  ttie  Record  of  Decision 
for  the  Advanced  Solid  Rocliet  Motor 
Program 

AOENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  availability  of  the 
record  of  decision. 

SUMMARY:  The  Record  of  Decision 
(ROD)  for  the  Advanced  Solid  Rocket 
Motor  (ASRM)  Program  was  signed  by 
the  Associate  Administrator  for  Space 
Flight  on  April  17. 1989.  The  ROD 
documents  the  decision  to  select  the 
Yellow  Creek  site  in  Tishomingo 
County,  Mississippi,  for  manufacturing; 
the  John  C.  Stennis  Space  Center  in 
Hancock  County,  Mississippi,  for  static 
test  firings  of  the  ASRM;  the  Michoud 
Assembly  Facility  in  Orleans  Parish. 
Louisiana,  for  ancillary  manufacturing 
activities;  and  the  Kennedy  Space 
Center,  Florida,  for  launch  operations. 
The  ASRM  will  be  a  multi-segmented 
design  with  the  motor  containing 
approximately  1.2  million  pounds  of  high 
performance  hydroxyl  terminated 
polybutadiene  (HTPB)  propellant  with 
solids  contents  of  86-88  percent. 

The  decision  took  effect  on  April  17. 
1989.  and  was  made  with  full 
consideration  of  the  comments  and 
concerns  received. 

Copies  of  the  ROD  have  been 
furnished  to  the  Council  on 
Environmental  Quality;  the  Tennessee 
Valley  Authority;  the  U.S.  Army  Corps 
of  Engineers;  the  Environmental 
Protection  Agency;  the  Departments  of 
Agriculture,  Air  Force,  Army, 
Commerce.  Defense,  Health  and  Human 
Services,  Interior,  and  Transportation;  to 
appropriate  State  and  local  agencies; 
and  to  numerous  private  organizations. 

Future  notices  of  decisions  at  the  end 
of  the  notice  period  of  any  final  EIS  will 
be  indicated  as  part  of  the  notice  of  that 
EIS. 

Copies  of  the  ROD  may  be  examined 
at  any  of  the  following  locations: 

(a)  NASA  Headquarters  Information 
Center.  National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546. 

(b)  .NASA  Information  Center,  Ames 
Research  Center,  Moffett  Field,  CA  94035. 

(c)  NASA  Information  Center.  Dryden 
Flight  Research  Facility.  P.O.  Box  273. 
Edwards.  CA  93523. 

(d)  NASA  Information  Center.  Goddard 
Space  Flight  Center,  Greenbelt,  MD  20771. 

(e)  NASA  Information  Center.  Johnson 
Space  Center,  Houston,  TX  77058. 


(f)  NASA  InformaUon  Center,  Kennedy 
Space  Center.  FL  32889. 

(g]  NASA  Information  Center,  Langley 
Research  Center,  Hampton,  VA  23665. 

(h)  NASA  Information  Center.  Lewis 
Research  Center,  21000  Brookpark  Road. 
Cleveland.  OH  44135. 

(i]  NASA  Information  Center,  Marshall 
Space  Flight  Center,  Huntsville,  AL  38512. 

(j)  NASA  Information  Center,  Stennis 
Space  Center.  Bay  St.  Louis,  MS  39520. 

(k)  NASA  Information  Center,  (Jet 
Propulsion  Laboratory),  NASA  Resident 
Office.  4800  Oak  Drive,  Pasadeha.  CA  91109. 

(1)  NASA  Information  Center,  Wallops 
Flight  Facility,  Wallops  Island,  VA  23337. 

May  11, 1989. 

C  Howard  Robins,  ]t^ 

Associate  Adminislralor  for  Management 

|FR  Doc.  89-11830  Filed  5-16-89;  8:45  am] 

WLUNG  cone  751<M)1-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

International  Exhibitions  Federal 
Advisory  Committee;  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Federal 
Advisory  Committee  on  International 
Exhibitions  will  be  held  on  June  5, 1989. 
from  9:00  a.m.-5:00  p.m.  in  Room  M-14 
of  the  Nancy  Hanks  Center,  1000 
Pennsylvania  Avneue  NW.,  Washington. 
DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  for  discussion  will  include  the 
future  role  of  the  committee  and 
guidelines. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506,  202/682-5532,  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  OfTicer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 

May  10, 1989. 
Yvonne  M.  Sabine, 

Director.  Council  and  Panel  Operations. 
National  Endowment  for  the  Arts. 

(FR  Doc.  89-11794  Filed  5-16-89;  8:45  a.m.) 

HLUNQ  COOC  7537-01-M 
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NUCLEAR  REGULATORY 
COMMISSION 

|DocketNo.50-49Sl 

Houston  Lighting  A  Power  Co.;  City 
Public  Service  Board  of  San  Antonio; 
Central  Power  and  Light  Co.;  City  of 
Austin,  TX;  Issuance  of  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  8  to  Operating  License 
No.  NPF-76  issued  to  Houston  Lighting  & 
Power  Company  which  consisted  of 
changes  to  the  Final  Safety  Analysis 
Report  and  plant  modifications  related 
to  the  operation  of  the  South  Texas 
Project,  Unit  1  located  in  Matagorda 
County,  Texas. 

The  amendment  is  effective  as  of  the 
date  of  issuance. 

The  amendment  modified  the 
Engineered  Safety  Feature  Actuation 
System  (ESFAS)  logic  such  that  failure 
of  the  control  room/electrical  auxiliary 
building  ventilation  radiation  monitors, 
spent  fuel  pool  radiation  monitors  and 
reactor  containment  building  purge 
radiation  monitors  will  be  annunciated 
in  the  control  room  and  only  a  high 
radiation  signal  would  cause  a  heating, 
ventilation,  and  air  conditioning 
(HVAC)  Engineered  Safety  Feature 
(ESF)  actuation. 

The  application  of  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
September  12, 1988  (53  FR  35244).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  February  24, 1988,  (2) 
Amendment  No.  8  to  License  No.  NPF- 
76,  and  (3)  the  Commission's  related 
Safety  Evaluation  and  Environmental 


Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  Washington,  DC,  and 
at  the  Wharton  County  Junior  College, 
J.M.  Hodges  Learning  Center,  911  Boling 
Highway,  Wharton,  "Texas  77488  and  the 
Austin  Public  Library,  810  Guadalupe 
Street,  Austin.  Texas  78701.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Attention:  Director,  Division 
of  Reactor  Projects  III.  IV,  V  and  Special 
Projects. 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  May  1989. 

For  the  Nuclear  Regulatorj'  Commission. 
George  F.  Dick.  |r.. 

Project  Manager.  Project  Directorate — IV. 
Division  of  Reactor  Projects  HI.  IV.  Vand 
Special  Projects  Office  of  \'uclear  Regulation 

[FR  Doc.  89-11805  Filed  5-16-89:  8:45  am| 

BILLING  CODE  7SM-01-M 


Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  and  Advisory 
Committee  on  Nuclear  Waste  (ACNW); 
Proposed  Meetings 

In  order  to  pro\ide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  Subcommittees 
and  meetings  of  the  ACRS  full 
Committee,  and  of  the  ACN'W.  the 
following  preliminary  schedule  is 
published  to  reflect  the  current  situation, 
taking  into  account  additional  meetings 
which  have  been  scheduled  and 
meetings  which  have  been  postponed  or 
cancelled  since  the  last  list  of  proposed 
meetings  published  April  20, 1989  (54  FR 
16027).  Those  meetings  which  are 
definitely  scheduled  have  had,  or  will 
have,  an  individual  notice  published  in 
the  Federal  Register  approximately  15 
days  (or  more)  prior  to  the  meeting.  It  is 
expected  that  sessions  of  ACRS  full 
Committee  and  ACNW  meetings 
designated  by  an  asterisk  (*)  will  be 
open  in  whole  or  in  part  to  the  public. 
ACRS  full  Committee  and  ACNW 
meetings  begin  at  8:30  a.m.  and  ACNW 
Subcommittee  meetings  usually  begin  at 
8:30  a.m.  The  time  when  items  listed  on 
the  agenda  will  be  discussed  during 
ACRS  full  Committee  and  ACNW 
meetings  and  when  ACRS 
Subcommittee  meetings  will  start  will  be 
published  prior  to  each  meeting. 
Information  as  to  whether  a  meeting  has 
been  firmly  scheduled,  cancelled,  or 
rescheduled,  or  whether  changes  have 
been  made  in  the  agenda  for  the  June 
1989  ACRS  full  Committee  and  the 
ACNW  meetings  can  be  obtained  by  a 
prepaid  telephone  call  to  the  Office  of 
the  Executive  Director  of  the  Committee 


(telephone:  301/  492-7288.  ATTN: 
Barbara  Jo  White)  between  7:30  a.m. 
and  4:15  p.m..  Eastern  Time. 

ACRS  Subcommittee  Meetings 

Joint  Thermal  Hydraulic  Phenomena 
and  Core  Performance.  May  23. 1989. 
Bethesda.  MD.  The  Subcommittees  will 
discuss:  (1)  The  NRC-RES  thermal 
hydraulic  research  program  plan  as 
documents  in  both  .NUREC-1252.  and  a 
proposed  SECY  paper,  and  (2)  the  stdtus 
of  the  ongoing  effort  to  address  the 
implications  of  the  core  power 
oscillation  e\ent  at  LaSalle  Unit  2. 

Regulator}-  Policies  and  Practices. 
May  24. 1989— Postponed 

Auxilian-  and  Secondary  Systems. 
May  24.  1989.  Bethesda.  MD.  the 
Subcommittee  will  discuss  the  proposed 
Generic  Letter  on  Senice  Water  System 
Problems  Affecting  Safety-Related 
Equipment,  Biofouling  problems  at 
nuclear  power  plants,  and  other  related 
matters. 

AC /DC  Power  Systems  RetiabiHty. 
June  7. 1989  (a.m.).  Bethesda.  MD.  The 
Subcommittee  will  review  the  proposed 
resolution  of  Generic  Issue  128. 
"Electrical  Power  Reliability." 

Human  Factors.  June  7, 1989  (p.m.), 
Bethesda.  MD.  The  Subcommittee  will 
be  briefed  by  RES  staff  on  a  Chernobyl 
spin  off  study  on  the  nature,  frequency 
and  severity  of  procedural  violations  at 
U.S.  nuclear  plants. 

Materials  and  Metallurgy.  June  20. 
1989.  Bethesda.  MD.  The  Subcommittee 
will  review  low  upper  shelf  fracture 
energy  concerns  of  reactor  pressure 
vessels. 

Mechanical  Components.  June  21 
1989.  Bethesda.  MD.  The  Subcommittee 
will  review  and  discuss:  (1)  Bechtel/ 
KWU  Alliance  Program  on  MOV 
operability,  (2)  concerns  on  the 
reliability  of  check  valves,  and  (3)  other 
related  matters. 

Reliability  .Assurance.  June  22. 1989. 
Bethesda,  MD.  The  Subcommittee  will 
discuss  the  status  of  implementation  of 
the  resolution  of  USI  A-46.  "Seismic 
Qualification  of  Equipment  in  Operating 
Plants,"  and  other  related  matters. 

Extreme  External  Phenomena.  June 
23, 1989  (tentative).  Bethesda.  MD.  The 
Subcommittee  will  review  GI-40. 
"Seismic  Design  Criteria." 

Generic  Items.  July  12. 1989.  Bethesda. 
MD.  The  Subcommittee  will  discuss  the 
Multiple  Systems  Response  Program 
(MSRP). 

Joint  Regulatory  .Actiyities  and 
Containment  Systems.  August  9. 1989. 
Bethesda.  MD.  The  Subcommittee  will 
review  the  proposed  final  revision  to 
Appendix  J  to  10  CFR  Part  50.  "Primary 
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Reactor  Containment  Leakage  Testing 
for  Water-Cooled  Power  Reactors." 

Thermal  Hyriraulic  Phenomena,  Date 
to  be  determined  (June),  Bethesda,  MD. 
The  Subcommittee  will  review  the 
proposed  experimental  program  to 
investigate  specific  thermal  hydrauHc 
phenomena  of  the  B&W  OTSG. 
Advanced  Pressurized  Water 
Reactors,  Date  to  be  determined  [June/ 
July).  Bethesda,  MD.  The  Subcommittee 
will  discuss  the  licensing  review  bases 
document  being  developed  for 
Combustion  Engineering's  Standard 
Safety  Analysis  Report-Design 
CertiHcaUon  (CESSAR-DC). 

Auxiliary  and  Secondary  Systems, 
Date  to  be  determined  (June/Iuly), 
Bethesda,  MD.  The  Subcommittee  will 
review  the  adequacy  of  the  stafFs 
proposed  plans  to  implement  the 
recommendations  resulting  &om  the  Fire 
Risk  Scoping  Study  and  other  matters 
related  to  Hre  protection  systems. 

BS-W  Reactor  Plants  (Rancho  Seco). 
Date  to  be  determined  (late  )une/early 
July),  Sacramento,  CA.  The 
Subcommittee  will  discuss  the  lessons 
learned  from  the  approximately  2-year 
shutdown  of  Rancho  Seco. 

Thermal  Hydraulic  Phenomena,  Date 
to  be  determined  (July).  Bethesda,  MD. 
The  Subcommittee  will  review  the  NRG 
stafrs  proposed  resolution  of  Generic 
Issue  84.  "CE  PORVs. " 

Plant  Operating  Procedures,  Date  to 
be  determined  duly),  Bethesda.  MD.  The 
Subcommittee  will  review  the  status  of 
the  NRC  program  on  Technical 
Specification  Improvement. 

Advanced  Pressurized  Water 
Reactors.  Date  to  be  determined  (July/ 
August).  Bethesda,  MD.  The 
Subcommittee  will  discuss  the 
comparison  of  WAPWR  (RESAR  SP/90) 
design  with  other  modem  plants  (in  U.S. 
and  abroad). 

Severe  Accidents.  Date  to  be 
determined  duly/August],  Bethesda, 
MD.  The  Subcommittee  will  discuss  the 
NRC  Severe  Accident  Research  Program 
(SARP)  plan. 

Severe  Accidents.  Date  to  be 
determined  ()uIy/August),  Bethesda, 
MD.  The  Subcommittee  will  discuss  the 
NUMARC  Accident  Management 
guideline  document  and  the  NRC 
research  program  in  the  accident 
management  area. 

/oint  Severe  Accidents  and 
Probabilistic  Risk  Assessment,  Date  to 
be  determined  (July/August),  Location 
to  be  determined.  The  Subcommittees 
will  discuss  the  second  draft  of  NUREG- 
1150.  "Severe  Accident  Risks:  An 
Assessment  for  Five  U.S.  Nuclear  Power 
Plants." 

Decay  Heat  Removal  Systems.  Date 
to  be  determined  (July/August), 


Bethesda.  MD.  The  Subcommittee  will 
review  the  proposed  resolution  of 
Generic  Issue  23,  "RCP  Seal  Failures." 

/oint  Containment  Systems  and 
Structural  Engineering,  Date  to  be 
determined  (July/ August),  San 
Francisco,  CA  area.  The  Subcommittees 
will  discuss  containment  design  criteria 
for  future  plants  with  invited  speakers 
from  industry. 

Regulatory  Policies  and  Practices. 
Date  to  be  determined  (July /August), 
Bethesda,  MD.  The  Subcommittee  will 
review  a  proposed  rule  on  nuclear  plant 
license  renewal. 

Joint  Thermal  Hydraulic  Phenomena 
and  Core  Performance,  Date  to  be 
determined  (September),  Bethesda.  MD. 
The  Subcommittees  will  continue  their 
review  of  the  implications  of  the  core 
power  oscillation  event  at  LaSalle,  Unit 
2. 

Decay  Heat  Removal  Systems,  Date 
to  be  determined,  Bethesda,  MD.  The 
Subcommittee  will  explore  the  issue  of 
the  use  of  feed  and  bleed  for  decay  heat 
removal  in  PWRs. 

Thermal  Hydraulic  Phenomena,  Date 
to  be  determined,  Bethesda,  MD.  The 
Subcommittee  will  discuss  the  status  of 
Industry  best-estimate  ECCs  model 
submittals  for  use  with  the  revised 
ECCS  Rule. 

Auxiliary  and  Secondary  Systems, 
Date  to  be  determined,  Bethesda,  MD. 
The  Subcommittee  will  discuss  the:  (1) 
Criteria  being  used  by  utilities  to  design 
Chilled  Water  Systems,  (2)  regulatory 
requirements  for  Chilled  Water  Systems 
design,  and  (3)  criteria  being  used  by  the 
NRC  staR  to  review  the  Chilled  Water 
Systems  design. 

Extreme  External  Phenomena,  Date  to 
be  determined.  Bethesda,  MD.  The 
Subcommittee  will  review  planning 
documents  on  external  events. 

ACRS  Full  Committee  Meetings 

350th  ACRS  Meeting,  June  8-10, 
1969 — Items  are  tentatively  scheduled. 

*A.  Implementation  ofATWSRule 
(Open} — Discuss  proposed  ACRS  report 
to  the  NRC  regarding  the  status  of  the 
implementation  of  the  NRC  rule  on 
Anticipated  Transients  Without  Scram. 

*B.  Scope  of  ACRS  Responsibilities 
(Open/ — Discuss  the  scope  of  ACRS 
responsibilities  and  related  allocation  of 
resources. 

*C.  Education  Requirements  for 
Senior  Operators  and  Supervisors  at 
Nuclear  Power  Plants  (Open) — Review 
and  report  on  proposed  NRC  rules  (10 
CFR  50  and  55)  on  Education 
Requirements  for  Senior  Operators  and 
Supervisors  at  Nuclear  Power  Plants. 

*D.  Thermal  Hydraulic  Research 
Program  Plan  (Open} — Review  and 
report  on  the  status  and  plans  of  the 


NRC  research  program  related  to 
thermal  hydraulic  research  as  detailed 
in  NUREG-12S2  and  a  proposed  SECY 
paper  to  the  Commission. 

•E  USIA-47,  Safety  Implications  of 
Control  Systems  ^Qoe/i/— Review  and 
report  on  proposed  final  resolution  of 
this  unresolved  safety  issue. 

*F.  BWR  Thermal  Hydraulic 
Instability  (Open) — Review  and  report 
regarding  the  status  of  work  related  to 
BWR  thermal  hydraulic  instability  as 
evidenced  by  the  core  power  oscillation 
event  which  occurred  at  the  LaSalle 
nuclear  power  plant. 

*G.  USIA-17,  Systems  Interactions 
(Open) — Discuss  and  plan  further  ACRS 
action  on  the  proposed  final  resolution 
of  this  unresolved  safety  issue. 

*H.  Performance  Indicator  Program 
(Open)— Briering  by  NRC  staff  regarding 
the  development  and  implementation  of 
new  performance  indicators  for 
operating  nuclear  power  plants. 

*I.  Service  Water  Systems  (Open)— 
Review  and  comment  on  the  proposed 
generic  letter  regarding  the  impact  of 
service  water  systems  failures  and 
degradations  on  safety-related 
equipment. 

*  J.  Contaiment  Performance 
Improvements  (Open) — Briefing 
regarding  the  status  of  the  containment 
performance  improvement  program. 
*K.  CE  Advanced  Boiling-Water 
Reactor  (Open-Closed)— Prehminary 
session  to  begin  review  of  this  improved 
standardized  boiling-water  reactor  for  a 
preconstruction  authorization. 

*L  Future  activities  (Qpen)— Discuss 
anticipated  subcommittee  activities  and 
items  proposed  for  consideration  by  the 
full  Committee. 

*M.  ACRS  Subcommittee  Activities 
(Open) — Hear  and  discuss  the  status  of 
assigned  activities  related  to  designated 
areas  of  responsibility,  including 
International  Conference  an  Quality  in 
the  Nuclear  Power  Industry. 

'N.  CI-128,  Electrical  Power 
Reliability  (Open)— Review  and  report' 
on  proposed  resolution  of  this  generic 
issue. 
35l8t  ACRS  Meeting.  July  13-15, 1989— 

Agenda  to  be  announced. 
352nd  ACRS  Meeting,  August  10-12, 
1989 — Agenda  to  be  announced. 

ACNW  Full  Committee  Meetings 

11th  ACNW  Meeting,  June  13. 1989. 
The  Committee  will  continue  its  review 
of  the  NRC  staffs  draft  of  the  Site 
Characterization  Analysis  (SCA). 

12th  ACNl/V  MeeUng.  June  28-30. 1989— 

Agenda  to  be  announced. 
13th  ACNW  Meeting.  July  26-27. 1989— 

Agenda  to  be  announced. 
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Date:  May  11. 1989. 
John  C  Hoyle. 

Advisory  Committee  Management  Officer. 
[FR  Doc.  89-11756  Filed  5-16-89: 8:45  am) 
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Biweekly  Notice  Applications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

L  Background 

Pursuant  to  Public  Law  (P.L.)  97-415, 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  April  22. 
1989,  through  May  5, 1989.  The  last 
biweekly  notice  was  published  on  May 
3, 1989  (54  FR  19843). 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  UCENSE  AND 
PROPOSED  NO  SIGNIHCANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 


normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216,  Phillips 
Building,  7920  Norfolk  Avenue, 
Bethesda,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC.  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  June  16, 1989,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  vdll  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 


Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

'If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 


21298 


Federal  Register  /  Vol.  54.  No.  94  /  Wednesday.  May  17.  1989  /  Notices 


Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC.  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-h'ee  telephone  call 
to  Western  Union  at  l-{800)  325-6000  (in 
Missouri  l-{800)  342-8700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
{Project  Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  |or  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington,  DC. 
and  at  the  local  public  document  room 
for  the  particular  facility  involved. 

Arkansas  Power  ft  Light  Company, 
Docket  Nos.  50-313  and  50-368,  Arkansas 
Nuclear  One.  Units  1  and  2.  Pope 
County.  Arkansas 

Date  of  amendment  requests:  April  24, 

1989 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
the  Technical  Specifications  for  each 
unit  to  reflect  planned  changes  in 
Arkansas  Power  &  Light  Company's 
(AP&L's)  organization  for  Arkansas 
Nuclear  One  (ANO).  The  proposed 
amendments  include  both  title  changes 


and  organizational  restructuring.  Also 
included  are  corresponding  changes  In 
the  designated  members  of  the  Plant 
Safety  Committee.  The  specific  changes 
proposed  are:  (1)  The  position  of 
Executive  Director,  Nuclear  Operations 
is  deleted,  and  this  position's  duties  and 
responsibilities  are  divided  between  the 
corporate  Vice  President.  Nuclear 
(formerly  the  Vice  President.  Nuclear 
Operations],  and  the  Director,  Nuclear 
Operations  (a  new  position);  (2)  The 
Vice  President,  Nuclear  will  have  the 
following  managers  reporting  to  him 
directly:  Director,  Nuclear  Operations; 
General  Manager,  Engineering  (formerly 
General  Manager,  Design  Engineering); 
General  Manager,  Technical  Support 
and  Assessment  (formerly  General 
Manager,  Plant  Support);  General 
Manager,  Nuclear  Quality  (unchanged): 
and  General  Manager,  Nudear  Support 
(a  new  title);  (3)  The  Director.  Nuclear 
Operations  will  be  the  onsite  manager 
responsible  for  those  activities 
necessary  for  safe  operation  and 
maintenance  of  the  units.  The  following 
managers  will  report  directly  to  the 
Director,  Nuclear  Operations:  Unit  1 
Plant  Manager,  Unit  2  Plant  Manager. 
Manager  Central  Operations:  Manager. 
Nuclear  Standards:  and  Manager,  Work 
Control.  Each  Unit  Plant  Manager  will 
be  responsible  for  separate  operations, 
maintenance,  and  maintenance 
engineering  organizations  dedicated  to 
each  unit.  The  Manager,  Central 
Operations  (new  position)  will  be 
responsible  for  radiation  protection, 
chemistry,  providing  support  services  to 
both  units,  and  outage  planning.  The 
Manager,  Nuclear  Standards  (new 
position)  will  be  responsible  for 
maintaining  procedures  and 
administrative  controls  for  both  units. 
The  Manager,  Work  Control  will  be 
responsible  for  the  functioning  of  the 
work  control  center  in  support  of 
maintenance,  modification,  and  outage 
activities;  (4)  The  General  Manager. 
Engineering  will  be  responsible  for 
design  engineering,  the  onsite 
engineering  organization,  plant 
modifications,  and  activities  associated 
with  design  and  configuration  control  of 
the  units,  and  providing  engineering 
support  as  needed  to  operations, 
maintenance,  licensing,  and  plant 
assessment;  (5)  The  General  Manager, 
Technical  Support  and  Assessment  will 
be  responsible  for  Licensing,  physical 
security,  ANO  training,  procurement, 
operational  events  assessment,  plant 
projects  activities,  nonconformance 
report  processing,  and  the  functioning  of 
the  Plant  Safety  Committee;  (6)  The 
General  Manager,  Nuclear  Support  will 
be  responsible  for  the  financial, 
administrative,  and  support  staffs 


formerly  under  direct  control  of  the  Vice 
President,  Nuclear;  and  (7)  The  duties 
and  responsibilities  of  the  General 
Manager,  Nuclear  Quality  are 
unchanged. 

The  duties  and  responsibilities  of  the 
Plant  Safety  Committee  (PSC)  are 
unchanged.  However  due  to  the 
extensive  restructuring  and  numerous 
position  title  changes,  the  composition 
description  of  the  PSC  membership  is 
changed.  "The  Manager,  Nuclear 
Standards  is  designated  as  the  PSC 
Chairman  (formerly  designated  as 
General  Manager,  Plant  Support). 
Changes  in  positions  or  titles  of 
positions  designated  as  voting  members 
of  the  PSC  are  both  Unit  Plant  Managers 
(formerly  the  Operations  Manager),  a 
designated  radiation  protection  manager 
(formerly  the  Health  Physics 
Superintendent),  the  Manager.  Plant 
Engineering  (formerly  the  Engineering 
Manager),  and  Superintendent. 
Operations  Assessment  (new  member). 
The  other  positions  designated  as  voting 
PSC  members  are  unchanged.  These  are 
the  Superintendents  of  Reactor 
Engineering  and  Quality  Assurance,  the 
Training  Manager,  and  for  Unit  2,  a 
Nuclear  Softwear  Expert.  The  Plant 
Licensing  Supervisor  position  is  deleted 
from  the  PSC  The  total  number  of 
persons  on  the  PSC  is  unchanged  at  9 
members.  Also,  the  requirements 
regarding  quorum  and  meeting 
frequency  are  unchanged. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
"The  Commission  has  provided  guidance 
concerning  the  application  of  the 
standards  in  10  CFR  50.92  by  providing 
certain  examples  (51  FR  7744).  One  of 
the  examples  (i)  of  these  actions 
involving  no  significant  hazards 
consideration  relates  to  a  purely 
administrative  change  to  Technical 
Specifications.  The  proposed  changes  to 
the  Technical  Specifications  for 
Arkansas  Nuclear  One,  Units  1  and  2 
are  associated  with  a  planned  licensee 
reorganization.  Although  persormel 
assignments  are  revised,  and  position 
titles  and  reporting  requirements  are 
changed,  the  commitments  to  certain 
minimum  qualifications  and 
organizational  reporting  requirements 
are  unchanged.  "The  planned 
organizational  restructuring  is  designed 
to  improve  accountability,  promote  more 
efficient  operation,  and  result  in  an 
overall  improvement  in  safety  at  ANO. 
The  designation  of  the  Manager,  Nuclear 
Standards  as  the  PSC  Chairman  is 
appropriate  because  he  is  responsible 
for  establishing  and  maintaining  quality 
in  plant  operational  and  administrative 
procedures.  A  significant  function  of  the 
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PSC  is  the  review  of  procedures  that 
affect  nuclear  safety.  The  designation  of 
the  Operatioiffi  AaseaEment 
Superintendent  as  a  PSC  member  is  also 
appropriate  because  of  the  PSC 
responsibility  to  review  reportable 
events.  These  proposed  changes  are 
administrative  in  nature  and  do  not 
decrease  the  level  of  management 
controls  presently  in  the  Technical 
Specifications,  and  therefore,  involve  no 
significant  hazards.  The  changes 
requested  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  or  other 
adverse  condition  over  previous 
evaluatiora;  or  create  tiie  possibility  of  a 
new  or  different  kind  of  accident  or 
condition  over  previous  evaluations:  or 
involve  a  significant  reduction  in  a 
margin  of  safety.  Based  on  this 
information,  the  staff  proposes  to 
determine  that  the  proposed  changes  do 
not  present  a  s^gnificeiit  liazard. 

Local  Public  liocument  Room 
location:  TomlinBon  Libtaiy,  Arkansas 
Tech  University.  RusseUviUe.  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esq.,  Bishop,  Cook,  Furcell,  & 
Reynolds,  1400  L  Street.  NW.. 
Washington,  DC  20605-3502 

NRC  Prof'eat  Director:  Jose  A.  Calvo 

Carolina  Poww  Ik  Ugllt  -Ckimpany .  «t  «1.. 
Docket  Wos.  SfraZB  and  W-B24. 
Bnumwndi  Steem  Bactric  Plant.  Unhs  1 
and  2.  Bmnawhik  County.  North 
Carolimi 

Date  of  application  for  amendments: 
June  23, 1987,  as  supplemented  March 
29,1989. 

Description  of  amendment  request: 
The  proposed  amendments  would  add 
incinerated  oil  surveillance  and 
radioactive  release  requirements  to  the 
Radiological  Environmental  Technical 
Specifications  {Rtri'S). 

Basis  for  proposed  no  significant 
hazard  consideration  determination: 
The  Commission  iias  provided 
standards  for  determining  whether  a  no 
significant  liazard  considi!r!i!ion  exists 
as  stated  in  10  CPR  50.92(c ).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  h.JZdrds 
consideration  if  operation  of  the  facility 
in  accordance  widi  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  tiie  probability  or 
consequences  of  an  accidciit  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  Icind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  Carolina  Power  &  Light  Company 
(CP&L)  has  reviewed  the  proposed 
changes  to  TS  and  has  determined  that 


the  requested  amendment  does  not 
involve  a  significant  hazards 
consideration  for  the  following  reasons: 

1.  The  proposed  amendment  dees  not 
involve  a  significant  increase  in  tlie 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the 
incineration  of  radioactive  waste  oil  does  not 
affect  the  function,  operation,  or  failure  mode 
analysis  of  any  safety-related  equipment  at 
the  Brunswick  Plant  Other  changes  are 
adminintrative  in  nature  and,  therefore,  du 
not  involve  a  significant  increaae  in  the 
prol>ability  or  consequenRes  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated  for  the  same  reHsons  as  stated  in 
item  1. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety  because  the  addition  of  Item  C  in 
Tahie4.ll.2-1  ensures  that  each  batch  of 
radioactive  waste  oil  is  analyzed  prior  to 
incineration,  thereby,  maintaining  annual 
releases  to  less  than  0.1  percent  of  10  CFR  SO. 
Appendix  1  limits. 

The  staff  has  evaluated  the  proposed 
changes  and  find  that  the  changes  will 
formalize  Ucensee  commitments  to 
procedures  that  have  been  used  by  the 
licensee.  "Hiese  commitments  were 
previously  approved  by  the  staff  under 
the  Brunswick  JRadiololgical 
Environmental  Technical  Specifications 
(RETS)  Program. 

The  staff  has  reviewed  the  CP&L 
determinations  and  is  In  basic 
agreement  with  them.  Accordingly,  the 
Commission  proposes  to  determine  that 
these  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  ut 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington.  North  Carolina  28403-3298. 

Attorney  for  licensee:  R.  E.  Johnson. 
General  Counsel,  Carolina  Power  & 
Light  Company,  P.  O.  Box  1551,  Raleigh, 
North  Carolina  27602. 

NRC  Project  Director:  Elinor  G. 
Aden.sam 

Carolina  Power  ft  Light  Company,  et  jd.. 
Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request:  March  30. 
1989 

Description  of  amendment  roqncsL 
The  proposed  amendment  affec:is  two 
Technical  Specifications  (TS)  associated 
with  refueling  operations.  The  first  is 
Specification  3/4.9.1,  Boron 
Concentration.  Currently,  Table  4.9-1 
provides  a  valve  arrangement  intended 
to  prevent  a  boron  dilution  event  while 
in  Mode  6.  The  specified  valve 
arrangement  does  not  allow  the 


Refueling  Water  Storage  Tank  (RWST) 
to  be  refilled  while  in  Mode  6.  'Tlie 
proposed  change  allows  an  alternate 
valve  arrangement  permitting  makeup 
to  the  RWST.  Also,  the  following 
adminstrative  changes  would  ije  mbdc 
to  Specification  3/4.9.1  to  make  it  easier 
to  use  and  to  avoid  possible  operator 
confusion. 

The  table  related  to  administralive 
controls  on  valves  to  prevent  dilution 
during  refueling,  Table  4i)-l.  in  TS  3/ 
4.9.1  would  be  moved  from  the 
surveillance  section  of  the  TS, 
referenced  in  the  Limiting  Condition  for 
Operation  fLCO)  section  and 
renumbered  as  Table  3.9-1  because  if  is 
more  appropriate  and  less  likely  to 
produce  confusion  in  th  LCO  section.  In 
addition,  the  renumbered  Table  3.9-1 
would  be  reformatted.  The  reformafinx 
of  Table  3.9-1  would  include  a  retitled 
and  descriptively  expanded  "Valve 
Position  During  Refueling"  column. 

The  second  change  is  to  Specification 
3/4.9.2.  Instrumentation.  This  change  is 
purely  administrative  in  nature  intended 
to  clarify  that  both  action  requirements 
must  be  fulfilled  with  two  inoperable 
Source  Range  Neutron  Flux  Monitors. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
staruiards  in  10  CFR  50.S2(c)  foi 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  Operating 
License  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  of  consequences  of  an 
accident  previously  evaluated,  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated,  or  |3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  the  following  no 
significant  hazards  consideration 
determination: 

1.  The  proposed  amendment  does  not 
involvp  a  significant  increase  in  the 
probaijiiity  or  consequences  of  an  acr.ideni 
previously  evaluated.  Tedinicai  Specifitaiion 
3/4.9.1  establishes  administrative  cnntn)h 
over  certain  valves  during  rehiel.ng 
operations  tu  preclude  the  possibility  o\ 
uncontrolled  boron  dilution  of  the  filled 
portion  of  the  RCS.  This  action  preventb  fluv.- 
to  the  RCS  of  unhorated  water  by  clnsrng 
flow  paths  from  sources  of  unboratcd  walpr 
However,  the  current  arrangement  requires 
valve  lCS-149  to  be  locked  closed  whiii; 
prevents  makeup  of  borated  wate,-  to  the 
Refueling  Water  Storage  Tank  fRWST).  The 
proposed  change  allows  alternate  viilve 
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arrangement,  permitting  makeup  to  the 
RWST.  Requiring  valvei  lCS-155  and  ICS- 
150  to  be  maintained  closed  with  their  main 
control  board  iwitchet  in  the  "Shut"  position 
and  manual  valves  lCS-285.  lCS-274,  and 
lCS-287  to  be  loclced  closed  provides 
operational  flexibility  with  respect  to  borated 
water  sources  while  administratively 
precluding  the  possibility  of  uncontrolled 
boron  dilution  event  in  Mode  6.  Therefore, 
boron  dilution  while  in  Mode  e  remains  a 
non-credible  event  and  neither  the 
probability  or  consequences  of  a  Mode  6 
boron  dilution  event  are  affected  by  the 
proposed  change.  The  remaining  changes  to 
Technical  Specifications  3/4.9.1  and  3/4.9.2 
are  administrative  in  nature  and,  therefore, 
can  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  The  change  merely  provides  an 
alternate  valve  arrangement  which  isolates 
sources  of  unborated  water  while  in  Mode  8. 
This  valve  arrangement  offers  an  equivalent 
method  for  ensuring  that  boron  dilution  while 
in  Mode  6  remains  a  non-credible  event  to 
that  of  the  existing  specification.  As  such, 
this  change  does  not  create  a  new  or  different 
kind  of  accident.  The  remaining  changes  to 
Technical  Specifications  3/4.9.1  and  3/4.9.2 
are  administrative  in  nature  and,  therefore, 
can  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  signiflcant  reduction  in  the  margin 
of  safety.  As  stated  above,  the  alternate 
valve  arrangement  of  the  proposed 
amendment  provides  an  equivalent  method 
for  ensuring  that  boron  dilution  while  In 
Mode  e  remains  a  non-credible  event.  As 
such,  the  margin  of  safety  is  not  affected  by 
the  proposed  amendment.  The  remaining 
changes  to  Technical  Specifications  3/4.9.1 
and  3/4.9.2  are  administrative  in  nature 
which  clarify  the  specifications  and, 
therefore,  do  not  involve  a  reduction  in  the 
margin  of  safety. 

The  licensee  has  concluded  that  the 
proposed  amendment  meets  the  three 
standards  in  10  CFR  50.92  and. 
therefore,  involves  no  signiflcant 
hazards  consideration. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  no  significant 
hazards  consideration  determination 
and  agrees  with  the  licensee's  analysis. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  requested 
amendment  does  not  involve  a 
signiflcant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Claric  Avenue,  Raleigh, 
North  Carolina  27605. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Coynsel,  Carolina  Power  & 
Light  Company,  P.  O.  Box  1551.  Raleigh, 
North  Carolina  27602 

NRC  Project  Director  Elinor  G. 
Adensam 


Commonwealth  Edison  Company. 
Docliet  Nos.  50-237  and  50-249,  Dresden 
Nuclear  Power  Station,  Unit  Nos.  2  and 
3.  Grundy  County,  Illinois 

Date  of  application  for  amendment 
request:  December  21. 1988 

Description  of  amendment  request: 
Commonwealth  Edison  Company 
(CECo)  has  proposed  changes  to  the 
Dresden  Units  2  and  3  Technical 
Speciflcations  (TS)  that  would  remove 
excessive  testing  requirements  for  other 
systems  or  subsystems  of  the  Emergency 
Core  Cooling  Systems  (ECCS)  or 
Standby  Gas  Treatment  Systems  (SBGT) 
when  one  system  or  subsystem  is 
inoperable.  I>resent  TS  surveillance 
requirements  for  ECCS  and  SGTS 
provide  for  demonstrating  the 
operability  of  other  systems  or 
subsystems  when  one  of  the  following 
systems,  subsystems,  or  components  is 
inoperable:  Core  Spray  subsystem;  Low 
Pressure  Coolant  Injection  (LPCI)  pump: 
LPCI  subsystem;  Containment  Cooling 
subsystem  service  water  pump. 
Containment  Cooling  subsystem;  High 
Pressure  Coolant  Injection  (HPQ) 
subsystem;  relief  valves  of  the 
Automatic  Depressurization  System; 
Isolation  Condenser  system;  unit  or 
shared  diesel  generator,  or  SBGT 
subsystem.  For  example,  if  one  Core 
Spray  subsystem  is  inoperable,  the 
current  TS  would  require  that  the 
operability  of  the  operable  Core  Spray 
subsystem  and  the  LPCI  subsystem  be 
demonstrated  immediately  and  daily 
thereafter. 

The  proposed  amendment  would 
remove  excessive  system  testing 
requirements  while  maintaining 
adequate  assurance  of  systems 
operability  needed  for  accident 
mitigation.  The  present  testing 
requirements  for  ECCS  and  SBGT  were 
chosen  to  be  very  conservative  at  a  time 
when  there  was  a  lack  of  plant 
operating  history  and  lack  of  a  sufficient 
equipment  failure  data  base  to  choose 
other  testing  methods.  Since  initial 
development  of  the  Dresden  Unit  2  and  3 
Technical  Specifications,  plant 
operating  experience  has  demonstrated 
that  multiple  testing  of  other  ECCS  or 
SBGT  systems  when  one  system  is 
inoperable  is  not  necessary  to  provide 
adequate  assurance  of  system 
operability.  Operability  of  these  systems 
is  shown  by  checldng  records  to  verify 
that  valve  lineups,  electrical  lineups  and 
instrumentation  requirements  have  not 
been  changed  since  the  last  time  the 
system  was  verified  to  be  operable. 
These  changes  are  consistent  with  more 
recent  BWR  Technical  Specifications 
that  accept  system  operability  based  on 
satisfactory  performance  of  monthly, 


quarterly,  refueling  interval,  post 
maintenance  or  other  specified 
performance  tests  «vithout  requiring 
additional  testing  when  another  system 
is  inoperable. 

In  addition  the  proposed  amendment 
would  change  the  following: 

(1)  The  HPCI  operability  requirements 
in  TS  Sections  3.5.C/4.6.C  from 
whenever  the  reactor  pressure  is  greater 
than  90  psig  to  whenever  the  reactor 
pressure  is  greater  than  150  psig. 
Currently  the  HPCI  isolates  below  a 
steam  line  pressure  of  100  psig  which  is 
inconsistent  with  the  operability 
requirements.  In  addition,  the  proposed 
change  to  150  psi  is  supported  by  system 
design  flow  and  pressure  requirements, 
present  testing  requirements,  and 
provides  margin  to  the  present  setpoint 
for  system  automatic  isolation  on  low 
steam  line  pressure; 

(2)  The  Surveillance  Requirement 
4.5.C.1  of  the  TS  for  the  HPCI  pump  flow 
testing  to  add  a  second  low  reactor 
steam  pressure  flow  rate  test  which  will 
be  performed  each  refueling  outage  or 
an  outage  during  wliich  HFCI 
maintenance  was  performed; 

(3)  TS  Sections  3.5.D  and  3.5.E  to  raise 
the  minimum  operability  requirements 
for  the  Automatic  Pressure  Relief  and 
the  Isolation  Condenser  from  90  psig  to 
150  psig.  Hiis  change  of  operability  will 
preserve  consistency  between  the  TS  for 
HPCL  Automatic  Depressurization 
System  and  the  Isolation  Condenser, 

(4)  Sections  3.7.B.2/4.7.B.2  and  3.7.6.3/ 
4.7J3.3  of  the  TS  for  the  SGTS  to  delete 
outdated  requirements,  provide 
clarifications,  provide  administrative 
changes  and  provide  frequency  of 
performing  SGTS  surveillances 
consistent  with  other  testing  provisions 
in  the  TS  and  in  compliance  with 
Regulatory  Guide  1.52;  and 

(5)  Sections  4.7.C.l.a,  b  and  d  for 
Dresden  Unit  2,  3.7.C.2/4.7.C.2,  and 
Definition  Z  of  the  TS  for  the  Secondary 
Containment  Integrity  Requirements  to: 
(a)  delete  outdated  requirements;  (b) 
provide  administrative  changes;  (c) 
provide  clarifications  (i.e.  change  term 
"circuit"  to  describe  SGTS  to 
"subsystem";  (d)  allow  4  hours  to 
restore  secondary  containment  prior  to 
requiring  an  orderly  reactor  shutdown  to 
at  least  hot  shutdown  within  the  next  12 
hours  and  cold  shutdown  within  the 
following  24  hoius;  (e)  a  change  to 
surveillance  frequency  to  permit 
performance  within  allowed  extensions; 
and  (f)  relocate  operability  requirements 
of  the  Core  Spray  and  LPCI  subsystems 
from  the  Secondary  Containment  TS 
Section  to  Section  3.5.A  related  to  Core 
Spray  and  LPCI  requirements. 


Basis  far  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  Itazards  consideratlun  exists 
as  stated  in  10  CFR  S0.S2(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  tiie  proposed 
amendment  would  not;  (1']  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  (2)  create  tlie  possibility  of  a 
new  or  different  idnd  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  addressed  the  above 
three  standards  in  the  amendment 
application  as  foDows: 

(1)  Involve  a  significairt  increose  in  the 
probability  orcoiueqiKnces  of  an  accident 
previously  evsluated  hecauae: 

a.  The  present  testing  requirements  far 
ECCS  and  SBGT  when  one  system  (or 
subsystem)  is  inoperable  lepresent 
requirements  beyond  those  necessary  to 
adequately  demonstrate  system  operability. 
Other  testing  requirements  that  are  not 
affected  by  this  proposed  amendment 
provide  assurance  that  remaining  ECCS  and 
SBGT  systems  are  operal>ie  and  capable  of 
performing  their  design  intent.  The  proposed 
deletion  of  multiple  vystem  testing  will 
conform  Dceaden  Units  2  and  3  to  current 
BWR  plant  operating  practices.  ECCS  and 
SBGT  perform  ai^udent  mll^tion  functions. 
Because  changing  testing  requirements  will 
not  change  the  probability  of  accident 
precursors,  this  proposed  amendment  does 
not  affect  the  probability  of  an  accident 
previously  evaluated.  TTie  proposed 
amendment  does  not  involve  a  significant 
increase  in  the  consequencee  of  en  accident 
previously  evaluated  becHuae  testing  otlier 
than  multiple  system  testing  en-sures  that  the 
present  level  of  operability  for  the  ECCS  and 
SBGT  systems  is  maintained.  Changes 
proposed  to  Sections  3.5.A.7  and  3.5.F.1  are 
administrative  in  nature  and  do  not  alter  the 
intent  of  present  Technical  Specifications 
requirements. 

(b)  The  proposed  amendment  allows  the 
HPCI  operability  provisirmb  in  LCO  3.5.C.1 
and  3.5.C.3  to  be  in  compliance  with  system 
design  requirements.  Ti.p  proposed 
amendment  clarifies  and  aii'is  to  the 
surveillance  requirements  for  HPCI 
subsystem  testing.  Additional  HPCI 
subsystem  flow  rate  testing  Is  specified  on  an 
operating  cyde  interval  to  ensure  HPCI 
operability  at  low  reactor  pressure.  When 
performed  during  stertup  after  an  outage,  this 
testing  will  be  completed  prior  to  reaching 
rated  reactor  pressure,  thus  providing 
assurance  that  HPCI  will  function  as 
designed,  ttecauw  tke  proposed  chaises 
ensure  consJstency  between  design  and 
Technical  Specification  requirements  and 
enhance  preaent  HPCI  testing  provisions,  no 
increaae  in  acctdMit  probability  or 
conseqtiences  is  invirfved. 


(c)  The  proposed  amendment  preserves 
consistency  between  Technical 
SpedfioatiiMis  for  HPCI.  ADS  and  the 
Isolation  Condenser.  System  availability  at 
reactor  pressures  exceeding  the  capabilities 
of  the  LPCI  and  cok  spray  systems  is  iu}t 
changed.  FSAR  Section  6.2.7  analyses  take 
credit  for  LPCI  and  core  spray  flow  prior  to 
reaching  a  reactor  pressure  of  150  psig. 
Section  6.27  does  not  tal<e  credit  for  the 
Isolation  Condenser. 

(d)  The  changes  proposed  for  the  SBGT 
system  specification  involve  administistive 
as  well  as  changes  to  provide  consistent 
application  of  surveillance  interval 
provisions.  The  Note  1  provisions  are 
outdated  and  not  required  to  be  used  for  the 
SBGT  system.  The  termmology  change  to 
SBGT  "subsystem"  is  administrative  in 
nature  and  cannot  aiTect  any  accident 
analysis.  The  change  to  the  nnveillance 
frequeiu:y  recognizes  that  use  of  maximnm 
surveillance  interval -extensions  is 
appropriate  and  follows  the  intent  of  present 
Definition  CC.  The  performance  ofthe 
required  surveillances  will  be  performed  with 
the  allowed  extensions  per  Definition  CC 
Tills  surveillance  frequency  change  is  not 
significant  and  follows  present  industry 
testing  methods  for  allowing  simreillance 
interval  extensions.  Due  to  the  administrative 
nature  of  the  changes,  and  i>ecause  the 
change  is  made  to  provide  consistency  in 
application  of  surveillance  intervals  without 
redudug  the  avaiUbility  of  tlie  SBGT  system, 
these  changes  do  not  represent  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

(e)  The  proposed  amendment  adds 
reasonable  repair  time  for  Secondary 
Containment  integrity  and  specifies  an 
orderly  plant  shutdown  rather  than  defaulting 
to  the  provisions  of  Specification  3.O.A. 
Ailding  tiiese  provisions  to  the  Technical 
Specifications  does  not  affect  an  accident 
previously  evaluated.  Tht;-4-lu)ur  time  frame 
allowed  for  repairs  is  very  small  in  terms  of 
providing  an  accident  window.  The  proposed 
36-hour  time  for  an  orderly  reactor  shutdown 
is  similar  to  current  provisions  in  LCO 
3.7.B.l.b  on  SBGT  and  is  the  same  shutdown 
provisions  required  by  current  Specification 
3.O.A.  Therefore,  the  4-hour  repair  time  and 
the  36-hourreactor  shutdown  provision  do 
not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated.  The  proposed  amendment  will 
clarify  the  provisions  of  Definition  Z  on 
Secondary  Containment  Integrity  and  this 
change  is  considered  administrative  in 
nature.  The  changes  to  delete  completed 
preoperational  testing,  delete  first  cycle 
testing  requirements,  delete  an  expired  one- 
time exception  and  to  move  3.7.C.2,/4.7.C.2  to 
Section  3.5.A  are  also  considered  tu  be 
administrative  in  nature.  These 
administrative  changes  cannot  affect  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  because: 

a.  The  change  deletes  excessive  testing 
requirements  for  .ECCS  and  SBGT.  provides 
clarification  of  terminology,  and  provides 
consistency  in  location  of  requirements. 


These  changes  do  not  introduce  any  new 
modes  of  operation  which  could  initiate  a 
new  or  different  kind  of  J"-;:ident.  The 
proposed  amendment  will  not  introduce  any 
new  types  of  equipment  failure  that  could 
cause  a  new  or  different  kind  of  accident. 

b.  The  proposed  change  above  dnes  not 
modify  the  present  HPCI  system  design  or 
redut*  its  capability  to  perform  its  intended 
design  function.  HPCI  subsystem  testing  and 
demonstration  of  operability  is  enhunced  by 
the  proposed  change*;  therefore,  there  is  no 
possibility  of  a  new  or  different  kind  of 
accident.  ~ 

c.  Hie  proposed  change  does  not  modify 
the  present  ADS  and  Isolation  Condensei 
design  or  reduce  its  capsbiiity  to  perform 
their  intended  function. 

d.  The  changes  for  SBGT  do  not  allow  any 
new  modes  of  plant  operation  nor  do  they 
represent  any  physical  modifications  to  tiie 
SBGT  system.  Therefore,  these  changes 
cannot  create  the  possibility  of  a  new  or 
different  kind  of  accident. 

e.  This  amendment  request  adds  a  repair 
time  for  Secondary  Containment  Integrity 
and  places  reactor  shutdoivn  provision-s  in 
LCO  3.7.C.This  change  does  not  allow  any 
new  modes  of  operation  which  could  initiate 
a  new  or  different  kind  of  accident.  This 
change  also  provides  a  clarification  which  is 
administrative  in  nature  to  ensure  propor 
interpretation  of  Definition  .Z  on  Secondary 
Containment  Integrity  requirements.  The 
remaining  changes  proposed  to  Secondary 
Containment  section  are  administrativr  in 
nature:  therefore,  there  is  not  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated  due  to  thest  changes. 

(3)  Involve  a  significant  redurtion  in  the 
margin  of  safety  because: 

a.  The  proposed  amendment  will  not 
reduce  the  availability  of  ECCS  or  SBGT 
systems  when  required  to  mitigate  accident 
conditions.  Excessive  testing  of  systems  and 
components  can  reduce  rather  than  increase 
reliability.  An  acceptable  level  of  testing  to 
demonstrate  operability  currently  being  used 
at  later  BWF  plants  does  not  inclade  niuliipie 
testing  of  other  ECCS  or  SBGT  sv«:'i'ra!!  when 
one  or  more  syMems  is  inoperubh".  The 
testing  thai  wili  remain  in  the  Technical 
Specifications  provides  adequate  assi.'nince 
of  sy.-stem  performance.  The  two 
administrative  changes  proposed  to  Sectimi 
3.5,  due  to  their  nature,  cannot  invnhe  a 
significant  reduction  in  the  marpin  of  safety. 

b.  The  proposed  changes  rais--  fin 
Technical  Specification  minimuni  i.-rir.ir.r 
pressure  for  operability  of  HPCI  trnm  90  to 
150  psig:  however,  this  change  is  made  to 
recognize  present  HPCI  design  parameters 
and  to  correct  the  Technical  Specification. 
HPCI  operating  pressure  overlap  with  the  lo»v 
pressure  ECCS  injection  pumps  is  not 
affected  by  this  diange  since,  (a)  actu:-jl  HPCI 
design  flow  and  pressure  ability  hab  not  been 
modified,  and  (b)  the  low  pressure  system 
admission  valves  actuate  between  300  and 
250  psig  during  a  design  basis  LOCA 
blowdown.  HPCI  testing  requirements  are 
clarified  and  enhanced  by  these  proposed 
changes  thus  providing  additional  assurance 
of  HPCI  operability  when  required.  HPCI 
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system  design  parformance  requirements  are 
not  modiried  by  this  change. 

c.  The  proposed  changes  raise  the 

'  Technical  SpeciHcation  minimum  reactor 
pressure  for  operability  of  Automatic 
Presrure  Relief  and  the  Isolation  Condenser 
from  90  to  150  psig.  Adequate  system 
operating  pressure  overlap  with  the  low 
pressure  ECCS  injection  pumps  is  preserved 
since  the  low  pressure  admission  valves  are 
set  to  open  between  300  and  350  psig. 

d.  The  changes  to  SBGT  involving  deletion 
of  Note  1  and  changing  terminology  to  SBGT 
"subsystem"  are  administrative  changes  that 
cannot  affect  any  margin  of  safety.  The 
change  to  the  surveillance  frequency  can 
allow  longer  surveillance  intervals  then 
present,  but  these  allowances  are  small  and 
are  accepted  as  standard  Industry  testing 
practice.  Therefore,  the  change  to  the 
surveillance  frequency  does  not  represent  a 
significant  reduction  in  the  margin  of  safety 
involving  availability  of  the  SBGT  system. 

(e)  The  proposed  4-hour  repair  time  for 
Secondary  Containment  Integrity  is  a 
reasonable  time  frame  to  allow  for 
determination  of  the  problem  and  fur 
correcting  the  pioblcm.  The  present  omission 
of  a  repair  time  rould  cause  an  uruieeded 
shutdown  and  does  not  reflect  current 
operating  practice  at  later  BWR  plants.  The 
36-hour  plant  shutilown  requirement  reflects 
present  3.0.A  reijuifments.  The  proposed 
change  to  Defini'ion  Z  on  Secondary 
Containment  Integrity,  the  proposed  deletion 
of  Surveillance  Requirements  4.7.C.l.a, 
4.7.C.l.b.  4.7.C.l.d  for  Unit  2.  and  the 
proposed  change  tn  move  Specincation 
3.6.C.2/4.7.C.2  are  administrative  in  nature 
and  do  not  represrnt  a  reduction  in  the 
margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  analyses  given 
above.  Based  on  this  review,  the  staff 
proposes  to  determine  that  the  proposed 
amendments  meet  the  three  10  CFR 
50.92(c)  standards  and  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Morris  Public  Library.  604 
Liberty  Street,  Morris,  Illinois  60450. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire:  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NRC  Project  Director  Daniel  R. 
Muller 

Commonwealth  Edison  Company, 
Docket  No8.  50-373  and  50-374,  LaSalle 
County  Station.  Unit  Nos.  1  and  2, 
LaSalle  County,  Illinois 

Date  of  application  for  amendments: 
March  16. 1989 

Description  of  amendments  request: 
The  proposed  amendments  to  Operating 
License  No.  NPF-11  and  Operating 
License  No.  NPF-18  would  revise  the 
LaSalle  Units  1  and  2  Technical 
Specifications  to  conform  with  the  diesel 
generator  test  schedule 
recommendations  given  in  NRC  Generic 
Letter  84-15  and.  additionally,  remove 


footnotes  which  are  no  longer  applicable 
to  bring  the  Unit  1  Technical 
Specifications  into  conformance  with 
the  Unit  2  Technical  Speciflcations.  The 
current  requirements  given  in  Table 
4.8.1.1.2-1  would  be  replaced  with  the 
proposed  requirements  given  in  Table 
4.8.1  of  Generic  Letter  84-15.  The  new 
test  schedule  will  help  to  establish  the 
reliability  of  the  diesel  generators  to  an 
acceptable  level  while  reducing  the 
degradation  of  the  diesel  generators 
caused  by  excessive  testing. 
Administrative  changes  to  the  Unit  1 
Technical  Specifications  have  also  been 
proposed  to  remove  unnecessary 
footnotes  and  to  correct  an  error  in 
paragraph  3.8.1.1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
an  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  determined,  and  the 
NRC  staff  agrees,  that  the  proposed 
amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  diesel  generator  test  schedule  is  a 
technique  for  establishing  the  rehability 
of  the  diesel  generators.  The  new  test 
schedule,  as  proposed  in  the  amendment 
request,  will  help  to  establish  the 
reliability  of  the  diesel  generators,  to  an 
acceptable  level,  while  reducing  the 
degradation  of  the  diesel  generators 
caused  by  excessive  testing.  Since  the 
reliability  of  the  diesel  generators  is  not 
degraded,  and  may  actually  be 
improved  by  the  proposed  change,  the 
probability  or  consequences  of  an 
accident  previously  evaluated  will  not 
be  increased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  proposed  test  schedule  does  not 
degrade  the  reliability  of  the  diesel 
generators,  therefore,  the  possibility  of  a 
new  or  different  kind  of  accident  is  not 
created  by  the  proposed  changes. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety  because  the 
specification  revisions  to  the  proposed 
test  schedule  do  not  degrade  the 


reliability  of  the  diesel  generators, 
therefore,  the  proposed  amendment  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety.  Since  the  proposed 
amendment  will  reduce  the  degradation 
of  the  diesel  generators  caused  by 
excessive  testing,  the  margin  of  safety 
may  actually  be  improved. 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Community  College.  Rural  Route  No.  1, 
Ogelsby,  Illinois  61348. 

Attorney  to  licensee:  Michael  I.  Miller. 
Esquire;  Sidley  and  Austin,  One  First 
National  Plaza.  Chicago.  Illinois  60603. 

NRC  Project  Director:  Daniel  R. 
Muller 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fenni-2,  Monroe  County,  Michigan 

Date  of  amendment  request: 
September  21, 1988 

Description  of  amendment  request: 
The  proposed  change  will  revise 
Specification  3/4.3.4.  ATWS 
Recirculation  Pump  Trip  System 
Instrumentation.  The  proposed  TS 
changes  provide  appropriate  provisions 
for  the  two-out-of-two  trip  logic  and  will 
allow  Fermi-2  TS  to  better  reflect  the  a.s- 
built  plant  design. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
[10  CFR  50.92(c)]  for  a  proposed 
amendcnt  to  a  facility  operating  license. 
A  proposed  amedment  to  an  operating 
license  for  a  facility  in  accordance  with 
the  proposed  amendent  would  not:  (1) 
Involve  a  significant  increase  in  the 
probability  or  conseqences  of  an 
accident  previously  evaluated;  or  (2) 
Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  changes  against  the  above 
standards  as  required  by  10  CFR  50.92. 
The  licensee  concluded  that: 

(1)  The  proposed  change  to  delete  the 
present  ACTION  b.  which  allows  one 
channel  of  ATWS  Recirculation  Pump  Trip 
System  Instrumentation  in  one  trip  system  to 
remain  inoperable  for  14  days  with  no 
requirement  that  it  be  placed  in  the  trip 
condition  and  to  replace  this  ACTION  with 
four  action  statements  with  an  increasing 
progression  of  ACTIONS  according  to 
severity,  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  Their 
proposed  change  is  appropriate  due  to  the 
deletion  of  the  Reactor  Recirculation  Pump 
drive  motor  breaker  trips  which  utilized  a 
one-out-of-one  trip  logic  for  each  drive  motor 
breaker.  The  remaining  trip  of  the  Reactor 
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Recirculation  Pump  field  breakers  remains 
unchanged.  This  trip  utilizes  a  two-out-of-two 
trip  logic  of  either  RPV  Water  Level  Low- 
Level  2  or  RPV  Pressure-High.  The  proposed 
ACTION  b.  which  addresses  one  inoperable 
channel  in  one  or  both  trip  systems,  requires 
placing  the  inoperable  channel(s)  in  the 
tripped  condition  within  1  hour.  This 
ACTION  would  not  result  in  a  trip  of  the 
pump,  but  upon  receipt  of  the  second  trip 
signal  for  the  same  trip  function  (level  or 
pressure)  in  the  same  trip  system,  a  trip 
would  result  as  intended.  The  probability  and 
consequences  of  an  accident  has  not  been 
increased  since  this  proposed  ACTION  is 
consistent  with  other  instrument  ACTIONS 
which  place  a  channel  in  the  tripped 
condition  if  this  can  he  accomplished  without 
causing  the  trip  function  to  occur.  In  addition, 
the  change  does  not  result  in  any 
modifications  to  the  plant  or  system 
operation  and  no  safety-related  equipment  is 
altered. 

The  proposed  change  to  add  ACTION  c. 
which  addresses  the  condition  of  two  or  more 
channels  less  than  required  by  the  Minimum 
OPERABLE  Channels  per  Trip  System 
requirement,  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  The 
ACTION  is  subdivided  depending  on  which 
channels  are  inoperable.  (1)  If  the  inoperable 
channels  consists  of  one  RPV  Water  Level 
Low-Level  2  channel  and  one  RPV  Pressure- 
High  channel,  l>oth  channels  are  placed  in  the 
tripped  condition  within  1  hour.  This 
ACTION  will  not  result  in  a  pump  trip  if  the 
other  channels  are  OPERABLE.  However,  if 
placing  these  channels  in  the  tripped 
condition  would  result  in  a  trip  of  the  pump 
(the  other  channel  for  the  same  trip  function 
in  the  same  trip  system  Xxiog  tripped),  the 
trip  system  it  declared  inoperable.  (2)  If  the 
inoperable  channels  include  two  channels  for 
the  same  trip  function,  i.e.,  two  RPV  Water 
Level  Low-Level  2  channels  or  two  RPV 
Pressure-High  channels,  the  trip  system  is 
declared  inoperable.  If  the  channels  were 
both  placed  in  the  tripped  condition,  a  trip 
would  occur.  The  probability  and 
consequences  of  an  accident  has  not  been 
increased  as  the  ACTIONS  taken  are 
conservative  with  respect  to  the  trip  function 
and  the  trip  will  automatically  occur  when 
actuated  by  the  remaining  OPERABL£ 
channels.  In  addition,  the  change  does  not 
result  in  any  modiHcations  to  the  plant  or 
system  operation  and  no  safety-related 
equipment  is  altered. 

The  proposed  ACTION  d.,  for  one 
inoperable  trip  system,  which  would  allow  72 
hours  to  restore  the  inoperable  trip  system  to 
OPERABLE  status  or  be  in  at  least  STARTUP 
within  the  next  6  hours,  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  other  trip  system  would  be 
OPERABLE  and  capable  of  performing  the 
trip  actuation.  The  probability  and 
consequences  of  an  accident  has  not  been 
significantly  increased  as  the  proposed 
change  requires  the  inoperable  subsystem  to 
be  returned  to  OPERABLE  status  within  72 
hours.  In  addition,  the  change  does  not  result 
in  any  modifications  to  the  plant  or  system 
operation  and  no  safety-related  equipment  is 
altered. 


The  proposed  ACTION  e.,  for  both  trip 
systems  inoperable,  which  requires  that  at 
least  one  trip  system  be  restored  to 
OPERABLE  status  within  1  hour  or  be  in  at 
least  STARTUP  within  the  next  6  hours,  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  1  hour  limit  is 
appropriately  conservative  to  return  at  least 
one  trip  system  to  OPERABLE  status.  The 
probability  and  consequences  of  an  accident 
has  not  been  significant  increased  as  the 
ACTION  requires  the  plant  to  be  in  at  least 
STARTUP  within  the  next  6  hours.  In 
addition,  the  change  does  not  result  in  any 
modifications  to  the  plant  or  system 
operation  and  no  safety-related  equipment  is 
altered.  The  proposed  change  to  footnote.  *. 
in  Table  3.3.4-1.  ATWS  Recirculation  Pump 
Trip  System  Instrumentation,  to  allow  one 
channel  to  be  placed  in  an  inoperable  status 
for  up  to  2  hours  for  required  surveillance 
provided  the  other  channel  of  the  same  trip 
function  is  OPERABLE,  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  footnote,  as  proposed,  ensures 
that  an  OPERABLE  channel  is  monitoring  a 
trip  funcUon  during  surveillance  testing.  The 
channels  for  the  other  trip  function  are  now 
covered  by  the  ACTION  requirements  and 
thus  no  longer  need  to  be  included  in  the 
footnote.  The  probability  and  consequencesof 
an  accident  has  not  been  increased  as  the 
proposed  change  is  consistent  with  other 
instrumentation  Specifications  for  allowable 
surveillance  time.  In  addition,  the  change 
does  not  result  in  any  modifications  to  the 
plant  or  system  operation  and  no  safety- 
related  equipment  is  altered. 

(2)  The  proposed  change  to  replace  the 
existing  ACTION  statement  with  the 
proposed  four  ACTION  statements  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated  .  As  in  (1)  above,  the  change  does 
not  result  in  any  modifications  to  the  plant  or 
system  operation  and  no  safety-related 
equipment  is  altered.  The  requested  change 
does  not  create  any  new  accident  mode. 

The  proposed  change  to  footnote,  *.  in 
Table  3.3.4-1.  ATWS  Recirculation  Pump  Trip 
System  Instrumentation,  to  allow  one  channel 
to  be  placed  in  an  inoperable  status  for  up  to 
2  hours  for  required  surveillance  provided  the 
other  channel  of  the  same  trip  function  is 
OPERABLE,  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated.  As  stated  in 
(1)  above,  the  change  does  not  result  in  any 
modifications  to  the  plant  or  system 
operation  and  no  safety-related  equipment  is 
altered.  The  requested  change  does  not 
create  any  new  accident  mode. 

(3)  The  proposed  change  to  replace  the 
existing  ACTION  statement  with  the 
proposed  four  ACTION  statements  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  As  stated  in  (1)  above,  the  deletion  of 
ACTION  b.,  which  does  not  address  placing 
an  inoperable  channel  in  the  tripped 
condition,  and  replacing  it  with  four 
ACTIONS  (b.  through  e.)  to  allow  placing 
inoperable  channels  in  the  tripped  condition 
where  appropriate,  allows  the  ACTIONS  to 
more  appropriately  address  the  as-modified 
plant  design. 


The  proposed  change  to  footnote.  *.  in 
Table  3.3.4-1.  ATWS  Recirculation  Pump  Trip 
System  Instrumentation,  to  allow  one  channel 
to  be  placed  in  an  inoperable  status  for  up  to 
2  hours  for  required  sur\'eillance  provided  the 
other  channel  of  the  same  trip  function  is 
OPERABLE,  does  not  involve  a  significant 
reduction  in  a  margin  of  safety.  As  stated  in 
(1)  above,  the  allowance  for  surveillance  is 
consistent  with  those  in  other 
instrumentation  Specifications  and  is 
appropriate  for  this  Specification  since  the 
channels  associated  with  the  other  trip 
function  are  now  covered  by  ACTION 
requirements. 

The  staff  has  reviewed  the  licensee's 
evaluation  and  concurs  with  it.  On  the 
basis  of  the  above  consideration,  the 
staff  proposes  to  find  that  the  changes 
do  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road. 
Monroe,  Michigan  48161. 

Attorney  for  licensee:  John  Fljim, 
Esq.,  Detroit  Edison  Company.  2000 
Second  Avenue,  Detroit.  Michigan  48226. 

NRC  Project  Director  Theodore  R. 
Quay.  Acting. 

Detroit  Edison  Company.  Docket  No.  50- 
341,  Fermi-2.  Monroe  County,  Michigan 

Date  of  amendment  request: 
September  30, 1988 

Description  of  amendment  request- 
The  proposed  amendment  would  change 
TS  Section  3/4.7.1.5  for  the  Ultimate 
Heat  Sink  to  better  reflect  the  Fermi-2 
as-built  conditions  and  design  bases. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
[10  CFR  50.92{c)l  for  a  proposed 
amendment  to  a  facility  operating 
license.  A  proposed  amendment  to  an 
operating  license  for  a  facihty  involves 
no  significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated:  or  (3) 
Involve  a  significant  reductidn  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  change  against  the  above 
standards  required  by  10  CFR  50.92.  The 
licensee  concluded  that  the  plant  design 
bases  do  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  changes  act  to 
provide  greater  assurance  that  the  Ultimate 
Heat  Sink  is  available  by  providing 
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provisiona  appropriate  for  it*  design  as  ■ 
single  water  source.  By  allowing  unlimited 
operation  with  the  reservoirs  crosa- 
connected.  the  change  acts  to  increase  the 
consequences  of  a  below  grade  breach  of  the 
Category  I RHR  reservoir  structure.  This  it 
because  the  level  of  both  reservoirs  instead 
of  one  reservoir  would  equalize  with  the  site 
ground  water  level.  However,  since  90 
percent  of  the  reservoir  capacity  is  below  the 
ground  water  level  the  resultant  impact  on 
the  ability  of  the  RHR  reservoirs  to  supply  a 
30-day  cooling  capacity  is  not  judged  to  be 
significant.  Further,  adequate  time  for 
compensatory  measures  for  any  such  breach 
is  likely  to  be  available  since  the  rapid 
reservoir  level  decrease  would  be  easily 
detectable. 

(2)  Create  the  possibility  of  a  new  or 
difl'erent  kind  of  accident  from  any  accident 
previously  evaluated.  The  change  does  not 
modify  plant  design.  The  change  allows 
unlimited  operation  with  the  reservoirs  cross- 
connected  where  currently  a  not  cross- 
connected  line-up  is  implied  by  the  LCO 
requirement  of  two  independent  reservoirs. 
Cross-connected  operation  does  not  create  a 
new  accident  mode  since  cross-connecting 
the  reservoirs  is  pre-establishing  the 
conditions  necessary  fur  each  RHR  division 
to  access  the  full  capacity  of  the  Ultimate 
Heat  Sink.  Thus,  no  new  mode  of  failure  of 
the  Ultimate  Heat  Sink  is  created. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  By  providing  provisions 
appropriate  to  the  design  of  the  Lhimate 
Heat  Sink,  the  change  acts  to  increase  the 
margin  of  safety  by  reducing  the  possibility  oi 
inappropriate  system  operation. 

The  proposed  change  to  exclude  ACTIONS 
which  allow  continued  operation  for  an 
unlimited  time  period  from  the  provisions  of 
Specification  3.0.4  does  not: 

(1)  Involve  a  signiricanl  increase  in  the 
probabiUty  or  consequences  of  an  accident 
previously  evaluated.  The  change  allows 
entry  into  an  OPERATIONAL  CONDITION 
where,  if  the  situation  covered  by  the 
ACTION  were  to  occur  while  in  the 
OPERATIONAL  CONDITION,  operation  for 
an  unlimited  time  would  be  allowed.  As  the 
measures  called  for  by  the  ACTIONS  provide 
equivalent  assurance  that  the  Ultimate  Heat 
Sink  can  perform  its  intended  functions,  the 
probability  and  consequences  of  any 
previously  evaluated  accident  is  not  changed. 

(2)  Create  the  possibiHty  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  change  does  not 
modify  plant  design  or  operation  and. 
therefore,  creates  no  new  accident  modes. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  change  allows  power 
increases,  by  allowing  OPERATIONAL 
CONDITION  changes,  which  previously 
would  have  been  prohibited  until  the 
situation  causing  the  need  for  the  ACTION 
was  rectified.  In  these  cases,  however,  the 
compensatory  measures  of  the  ACTION 
requirements  provide  equivalent  assurance 
that  the  Ultimate  Heat  Sink  can  perform  its 
intended  functions.  Thus,  the  safety  margin  is 
maintained. 

Local  Public  Document  Room 
tucation:  Monroe  County  Library 
System.  3700  South  Custer  Road, 
Monroe.  Michigan  48161. 


Attorney  for  licensee:  John  Flynn, 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit,  Michigan  48226. 

NRC  Project  Director  Lawrence  A. 
Yandell.  Acting. 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fenni-2,  Monroe  County,  McUgan 

Date  of  amendment  request' 
November  15. 1988 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
condition  (9)  of  the  license  issued  July 
15, 1985.  and  would  remove  fire 
protection  Technical  Specifications  3/ 
4.3.7.9,  3/4.7.7.1  through  3/4.7.7.6.  3/4.7.a 
and  e.2.2.e,  and  the  corresponding 
Section  3/4  Bases,  and  revise  Tedinical 
Specifications  6.2.2.6  and  6.5.1.6.  Generic 
Letters  86-10.  dated  April  24. 1986.  and 
88-12,  dated  August  2, 1988,  provided 
guidance  to  licensees  to  request  removal 
of  the  fire  protection  Technical 
SpeciHcations.  The  licensee's  proposed 
amendment  is  in  response  to  these 
Generic  Letters. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  has  evaluated  this  proposed 
amendment  and  determined  that  it 

involves  no  significant  hazards  

considerations.  According  to  10  CFR 
50.92(c),  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of 
the  facility  in  accordance  with  the 
proposed  amendment  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  revision  to  the  License 
Condition  is  in  accordance  with  the 
guidance  provided  in  Generic  Letter  86- 
10  for  licensees  requesting  removal  of 
fire  protection  Technical  Specifications. 
The  incorporation  of  the  NRC  approved 
Fire  Protection  Program  and  the  former 
TS  requirements  by  reference  to  the 
procedures  implementing  these 
requirements,  into  the  Updated  Final 
Safety  Analysis  Report  (UFSAR),  and 
the  use  of  the  standard  License 
Condition  on  fire  protection  will  ensure 
that  the  Fire  Protection  Program, 
including  the  systems,  the 
administrative  and  technical  controls, 
the  organization,  and  the  other  plant 
features  associated  with  fire  protection 
will  be  on  a  consistent  status  with  other 
plant  features  described  in  the  UFSAR. 
Also,  the  provisions  of  10  CFR  50.59 
would  then  apply  directly  for  changes 
the  licensee  desires  to  make  in  the  Fire 
Protection  Program.  In  this  context,  the 


determination  of  the  involvement  of  an 
unreviewed  safety  question  defined  in 
10  CFR  50.S9(a)(2)  wovld  be  made  based 
on  the  "accident...previously  evaluated" 
as  being  the  postulated  fire  in  the  fire 
hazards  analysis  for  the  fire  area 
affected  by  the  change.  Hence,  the 
proposed  License  Condition  establishes 
an  adequate  basis  for  defining  the  scope 
of  changes  to  the  Fire  Protection 
Program  which  can  be  made  without 
prior  Commission  approval  i.e..  without 
introduction  of  an  unreviewed  safety 
question.  The  revised  License  Condition 
and  the  removal  of  the  existing  TS 
requirements  on  fire  protection  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated.  They  also  do  not 
involve  a  significant  reduction  in  the 
margin  of  safety  since  the  proposed 
License  Condition  does  not  alter  the 
requirement  that  an  evaluation  be 
performed  for  the  identification  of  an 
unreviewed  safety  question  for  each 
proposed  change  to  the  Fire  Protection 
Program.  Consequently,  the  proposed 
License  Condition  and  the  removal  of 
the  fire  protection  requirements  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  modification  of 
Administrative  Controls.  Section  6  of  the 
Technical  Specifications  provides 
requirements  consistent  with  the 
administrative  control  requirement  for 
other  programs  addressed  by  License 
Conditions.  Specifically,  the 
responsibilities  of  the  Onsite  Review 
Organization  will  include  a  Fire 
Protection  Program  review  imder 
Specification  6.5.1.6.  The  changes  are 
administrative  in  nature  and  do  not 
impact  the  operation  of  the  facility  in  a 
manner  that  involves  significant  hazards 
considerations. 

The  proposed  amendment  includes 
the  removal  of  fire  protection  Technical 
Specifications  in  four  areas:  (1)  fire 
detection  systems,  (2)  fire  suppression 
systems,  (3)  fire  barriers,  and  (4)  fire 
brigade  staffing  requirements.  While  it 
is  recognized  that  a  comprehensive  Fire 
Protection  Program  is  essential  to  plant 
safety,  many  details  of  this  program  that 
are  currently  addressed  in  Technical 
Specifications  can  be  modified  without 
affecting  nuclear  safety.  With  the 
removal  of  these  requirements  from  the 
Technical  Specifications,  they  have 
been  incorporated  into  the  Fire 
Protection  Program  implementing 
procedures.  Hence,  with  the  additions  to 
the  existing  administrative  control 
requirements  that  are  applicable  to  the 
Fire  Protection  Program  and  the  revised 
License  Condition,  there  will  be  suitable 
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administrative  controls  to  ensure  that 
any  licensee  initiated  changes  to  these 
requirements,  that  have  been  removed 
from  the  Technical  Specifications,  will 
receive  careful  review  by  competent 
individuals.  Again,  these  changes  are 
administrative  in  nature  and  do  not 
impact  the  operation  of  the  facility  in  a 
manner  that  involves  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road. 
Monroe,  Michigan  38161.  Attorney  for 
Licensee:  John  Fljmn,  Esq.,  Detroit 
^dison  Company.  2000  Second  Avenue. 
Detroit,  Michigan  48226. 

NRC  Project  Director:  Lawrence  A. 
Yandell,  Acting. 

Dettud  Allison  Company.  Docket  No.  50- 
341.  Fermi-2,  Monroe  County,  Michigan 

Date  of  amendment  request- 
November  15, 1988 

Description  of  amendment  request: 
The  proposed  amendment  clarifies  the 
location  of  the  noble  gas  monitor  in  the 
Fermi-2  off  gas  system.  In  addition,  the 
term  "HOT  STANDBY"  in  the  Action 
statement  of  Section  3.11.2.7  of  the 
Technical  Specifications  (TSs)  is 
replaced  by  "STARTUP,  with  all  main 
steamlines  isolated." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
[10  CFR  50.92(c)]  for  a  proposed 
amendment  to  a  facility  operating 
license.  A  proposed  amendment  to  an 
operating  license  for  a  facility  involves 
no  significant  hazards  consideration,  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  change  against  the  above 
standards  as  required  by  10  CFR  50.92. 
The  licensee  concluded  that: 

(1)  The  change  in  the  limiting  condition  for 
operation  (LCO)  is  mainly  a  change  in  words. 
The  term  HOT  STANDBY  is  not  in  Fermi-2 
Technical  Specifications,  but  the  words  "hot 
standby"  are  contained  in  the  description  of 
the  mode  switch  position  as  part  of  the 
definition  of  STARTUP  in  Table  1-2. 
Identifying  the  location  of  the  monitor  in  the 
main  condenser  off  gas  system  does  not 
affects  its  function.  Therefore,  this  change  to 
"STARTUP,  with  all  steam  Unes  isolated," 
and  clarifying  the  monitor  location,  does  not 


increase  the  probability  or  consequences  or 
an  accident  previously  evaluated. 

(2)  The  change  in  terminology  and 
description  of  where  the  monitor  is  measuring 
the  off  gas  radioactivity  does  not  create  a 
new  or  different  kind  of  accident  not 
previously  analyzed.  The  function  of  the 
system  is  not  affected  and  the  requirement  (o 
reduce  reactor  power  and  isolate  the  main 
steam  lines  upon  evaluation  of  the  monitor 
and/or  core  condition  is  not  altered  by  this 
proposed  change. 

(3)  The  margin  of  safety  is  not  significantly 
reduced  in  that  neither  the  functions  of  the 
system,  the  action  to  secure  the  release  when 
appropriate,  nor  the  surveillance 
requirements  are  changed. 

The  staff  has  reviewed  the  licensee's 
evaluation  and  concurs  with  it.  On  the 
basis  of  the  above  consideration,  the 
staff  proposes  to  find  that  the  changes 
do  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Attorney  for  licensee:  John  Flynn, 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit.  Michigan  48226. 

NRC  Project  Director  Lawrence  A. 
Yandell,  Acting. 

Detroit  Edison  Company.  Docket  No.  50- 
341,  Femii-2.  Monroe  County,  Michigan 

Date  of  amendment  request: 
November  15, 1988 

Description  of  amendment  request 
The  proposed  change  provides  a  revised 
list  of  required  instrumentation  in  order 
to  minimize  the  need  for  interpretations 
in  Specification  3/4.3.7.5,  Accident 
Monitoring  Instrumentation.  As  a  result 
of  the  proposed  change,  other 
specifications  were  identified  for 
concurrent  changes.  Table  3.3.7.5-1 
contains  a  footnote  referring  to  a  Special 
Test  Exception  for  Oxygen 
Concentration.  The  period  for  which  this 
exception  vias  valid  has  passed. 
Therefore,  the  proposed  amendment 
also  includes  deletion  of  the  Special 
Test  Exception  (Specification  3/4.10.5) 
and  corresponding  footnote  in 
Specification  3/4.6.6.2,  as  well  as 
deletion  of  the  Table  3.3.7.5-1  footnote. 
Deletion  of  the  corresponding  Bases  for 
the  Special  Test  Exception  is  also 
proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
[10  CFR  50.g2(c)]  for  a  proposed 
amendment  to  a  facility  operating 
license.  A  proposed  amendment  to  an 
operating  license  for  a  facility  involves 
no  significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 


with  the  proposed  amendment  would 
not:  (1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated:  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  change  against  the  above 
standards  as  required  by  10  CFR  50.92. 
The  licensee  concluded  that: 

(1)  The  proposed  change  to  Technical 
Specifications  3/4.3.7.5.  Accident  Monitoring 
Instrumentation,  to  hst  which  instruments  are 
required  to  monitor  the  required  parameters 
over  the  ranges  specified  in  Regulator}'  Guide 
1.97,  Revision  2,  December  1980  for  Reactor 
Vessel  Water  Level.  Standby  Gas  Treatment 
System  Radiation  Monitors,  and  Neutron 
Flux  does  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  The  proposed 
change  for  Reactor  Vessel  Water  Level  lists 
Fuel  Zone  and  Wide  Range.  The  proposed 
change  for  Standby  Gas  Treatment  System 
Radiation  Monitors  Usts  SGTS-Noble  Gas 
(Mid  Range]  which  is  the  channel  that 
automatically  starts  the  accident  monitors. 
SCTS  AXM-Noble  Gas  (Mid  Range),  and 
SGTS  AXM-Noble  Gas  (High  Range)  which 
are  the  accident  monitoring  channels.  The 
footnote  clarifies  that  the  specified  channels 
are  required  for  each  Standby  Gas  Treatment 
System  subsystem  since  the  monitoring 
channels  monitor  only  a  single  subsystem 
each.  The  proposed  change  for  Neutron  Flux 
lists  Power  Range  Monitors  and  Intermediate 
Range  Monitors.  This  proposed  change  is  an 
enhancement  to  provide  a  more  detailed  list 
of  required  instrumentation.  The  probability 
and  consequences  of  an  accident  have  not 
been  increased  by  providing  a  more  detailed 
hst  of  requirements.  In  addition,  the  change 
does  not  result  in  any  modifications  to  the 
plant  or  system  operation  and  no  safet)'- 
related  equipment  is  altered. 

The  proposed  change  to  Technical 
Specifications  3/4.3.7.5.  Accident  Monitoring 
Instrumentation,  for  Neutron  Flux  to  change 
the  Required  Number  of  Channels  from  2  to 
l/division  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  The 
proposed  change  requires  that  of  the  2 
channels  required,  at  least  1  of  these 
channels  is  in  each  division  for  purposes  of 
redundancy  in  power  supply  and  instrument 
electronics.  The  probability  and 
consequences  of  an  accident  have  not  been 
increased  by  requiring  redundancy  for  the 
required  instrumentation  and  in  fact  it  has 
been  decreased.  In  addition,  the  change  does 
not  result  in  any  modifications  to  the  plant  or 
system  operation  and  no  safety-related 
equipment  is  altered. 

The  proposed  change  to  Technical 
Specifications  3/4.3.7.5,  Accident  Monitoring 
Instrumentation,  to  add  the  word  "automatic" 
to  Primary  Containment  Isolation  Valve 
Position  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  The 
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proposed  change  speciTies  automatic  valves, 
which  are  thou  specified  in  3/4.6.3,  Primary 
Containment  Isolation  Valves.  Section  A, 
Automatic  Isolation  Valves.  This  is 
consistent  with  the  intent  of  Regulatory 
Guide  1.97,  Revision  2,  December  1960.  The 
probability  and  consequences  of  an  accident 
have  not  been  increased  as  this  change  is  a 
clarincation  of  the  Specincation.  In  addition, 
the  change  doea^not  result  in  any 
modincationt  to  the  plant  or  system 
operation  and  no  safety-related  equipment  is 
altered. 

The  proposed  change  to  Technical 
SpeciRcations  3/4.3.7.5.  Accident  Monitoring 
Instrumentation,  Primary  Containment 
Isolation  Valve  Position  to  change  from 
ACTION  80  to  82  does  not  involve  a 
signiRcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  allows  48 
hours  to  restore  the  indication  to  OPERABLE 
status  as  does  the  current  ACTION.  At  that 
time,  the  current  Specification  requires  that 
the  plant  be  in  at  least  HOT  SHUTDOWN 
within  the  next  12  hours.  The  proposed 
change  would  declare  the  valve  inoperable 
and  specifiea  ACTION  a.  of  Specification  3/ 
4.6.3.  Primary  Containment  Isolation  Valves. 
If  the  ACTIONS  of  Specification  3/4.6.3 
cannot  be  satisfied,  this  would  also  result  in 
a  shutdown  to  at  least  HOT  SHUTDOWN 
within  the  next  12  hours  and  further  specifies 
COLD  SHUTDOWN  within  the  following  24 
hours.  The  probability  and  consequences  of 
an  accident  have  not  been  increased  since 
the  ACTIONS  of  the  Primary  Containment 
Isolation  Valve  specification  will  ensure 
PRIMARY  CONTAINMENT  INTEGRITY  is 
promptly  restored  or  result  in  a  shutdown  to 
HOT  SHUTDOWN  in  the  same  period  of  time 
as  the  current  specified  ACTION  and 
additionally  requires  the  plant  to  be  in  COLD 
SHUTDOWN  within  the  following  24  hour*. 
In  addition,  the  change  does  not  result  in  any 
modifications  to  the  plant  or  system 
operation  and  no  safety-related  equipment  is 
altered. 

The  proposed  change  to  Technical 
Specifications  3/4.3.7.5,  Accident  Monitoring 
Instrumentation,  to  delete  Drywell  Sump 
Level  does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated.  These  sumps 
are  automatically  isolated  on  a  LOCA  signal. 
The  sumps  will  overflow  to  the  Suppression 
Pool  where  level  information  is  available 
throughout  the  course  of  an  accident.  The 
probability  and  consequences  of  an  accident 
have  not  been  increased  since  the  post- 
accident  function  intended  by  Regulatory 
Guide  1.97,  Revision  2,  December  1080  is 
performed  by  the  suppression  pool 
instrumentation  which  is  avuiluble  and 
rt>quired  by  this  Specification.  In  addition,  the 
change  does  not  result  in  any  modifications 
to  the  plant  or  system  operation  and  no 
Dafeiy-relateJ  equipment  is  altered. 

The  proposnd  change  to  Technical 
Specifications  3/4.3.7.5.  Accident  Monitoring 
Instrumentation.  Surveillance  Requirements, 
to  coincide  with  the  proposed  chon^es  to  the 
required  instruments  in  Table  3.3.7..S-1  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
pri'vjnusly  evaluated.  The  proposed  change 


to  the  Surveillance  Requirements  is 
necessary  such  that  the  Surveillance 
Requirements  support  the  OPERABIUTY  of 
the  required  instrumentation.  The-probability 
and  consequences  of  an  accident  have  not 
been  increased  as  the  proposed  change  is 
required  to  support  OPERABIUTY  of  the 
instrumentation.  In  addition,  the  change  does 
not  result  in  any  modification  to  the  plant  or 
system  operation  and  no  safety-related 
equipment  is  altered. 

The  proposed  change  to  Technical 
Specifications  3/4.10.5,  Special  Test 
Exceptions  -  Oxygen  Concentration,  to  delete 
the  specification  and  to  delete  the  footnote  in 
Specifications  3/4.3.7.S.  Accident  Monitoring 
Instrumentation  and  3/4.6.6.2,  Drywell  and 
Suppression  Chamber  Oxygen  Concentration, 
which  refers  to  this  test  exception  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  This  proposed  change 
deletes  a  special  test  exception  which  is  not 
applicable  after  120  Effective  Full  Power 
Days  (EFPD)  of  reactor  operation.  Fermi  2  has 
operated  greater  than  this  limit.  The 
probability  and  consequences  of  an  accident 
have  not  been  increased  since  the 
Specification  is  no  longer  valid  due  to 
exceeding  the  conditions  of  the  exception.  In 
addition,  the  change  does  not  result  in  any 
modifications  to  the  plant  or  system 
operation  and  no  safety-related  equipment  is 
altered. 

(2)  The  proposed  change  to  the  Technical 
Specifications  3/4.3.7.5,  Accident  Monitoring 
Instrumentation,  to  list  which  instruments  are 
required  to  monitor  the  required  parameters 
over  the  ranges  specified  in  Regulatory  Guide 
1.97,  Revision  2.  December  1960  for  Reactor 
Vessel  Water  Level,  Standby  Gas  Treatment 
System  Radiation  Monitors,  and  Neutron 
Flux  does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated.  Aa  stated  in 
(1)  above,  the  change  does  not  result  in  any 
modifications  to  the  plant  or  system 
operations  and  no  safety-related  equipment 
is  altered.  The  requested  change  does  not 
create  any  new  accident  mode. 

The  proposed  change  to  Technical 
Specifications  3/4.3.7.5,  Accident  Monitoring 
Instrumentation.  Neutron  Flux  to  change  the 
Required  Number  of  Channels  from  2  to  1/ 
division  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated.  As  stated  in 
(1)  above,  the  change  does  not  result  in  any 
modifications  to  the  plant  or  system 
operation  and  no  safety-related  equipment  is 
altered.  The  requested  change  does  not 
create  any  new  accident  mode. 

The  proposed  change  to  Technical 
Specifications  3/4.3.7.5,  Accident  Monitoring 
Instrumentation,  to  add  the  word  "automatic" 
to  Primary  Containment  Isolation  Valve 
Position  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated.  As  stated  in 
(1)  above,  the  change  does  not  result  in  any 
modifications  to  the  plant  or  system 
operation  and  no  safety-related  equipment  is 
altered.  The  requested  change  does  nut 
create  any  new  accident  mode. 

The  proposed  change  to  Technical 
Specifications  3/4.3.7.S,  Accident  Monitoring 


Instrumentation,  Primary  Containment 
Isolation  Valve  Position  to  change  from 
ACTION  SO  to  82  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  As  stated  in  (1)  above,  the  change 
does  not  result  in  any  modifications  to  the 
plant  or  system  operation  and  no  safety- 
related  equipment  is  altered.  The  requested 
change  does  not  create  any  new  accident 
mode. 

The  proposed  change  to  Technical 
Specifications  3/4.3.7.5,  Accident  Monitoring 
Instrumentation,  to  delete  Drywell  Sump 
Level  does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated.  As  stated  in 
(1)  above,  the  change  does  not  result  in  any 
modifications  to  the  plant  or  system, 
operation  and  no  safety-related  equipment  is 
altered.  The  requested  change  does  not 
create  any  new  accident  mode. 

The  proposed  change  to  Technical 
Specifications  3/4.3.7.5,  Accident  Monitoring 
Instrumentation.  Surveillance  Requirements, 
to  coincide  with  the  proposed  changes  to  the 
required  instruments  in  Table  3.3.7.5-1  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  As  stated  in  (1)  above,  the  change 
does  not  result  in  any  modifications  to  the 
plant  or  system  operation  and  no  safety- 
related  equipment  is  altered.  The  requested 
change  does  not  create  any  new  accident 
mode. 

The  proposed  change  to  Technical 
Specifications  3/4.10.5,  Special  Test 
Exceptions  -  Oxygen  Concentration,  to  delete 
the  specification  and  to  delete  the  footnote  in 
Specifications  3/4.3.7.5,  Accident  Monitoring 
Instrumentation  and  3/4.6.6.2,  Drywell  and 
Suppression  Chamber  Oxygen  Concentration, 
which  refers  to  this  test  exception  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  As  stated  in  (1)  above,  the  change 
does  not  result  in  any  modifications  to  the 
plant  or  system  operation  and  no  safety- 
related  equipment  ia  altered.  The  requested 
change  does  not  create  any  new  accident 
mode. 

(3]  The  proposed  change  to  the  Technical 
Specification  3/4.3.7.5,  Accident  Monitoring 
Instrumentation,  to  list  which  instruments  are 
required  to  monitor  the  required  parameters 
over  the  ranges  specified  in  Regulatory  Guide 
1.97,  Revision  2.  December  1980,  for  Reactor 
Vessel  Water  Level,  Standby  Gas  Treatment 
System  Radiation  Monitors,  and  Neution 
Flux  does  not  involve  a  significant  reduction 
in  a  margin  of  safety.  As  stated  in  (1)  above, 
this  proposed  change  provides  a  more 
detailed  list  of  the  instruments  required  since 
the  current  Specification  only  lists  the 
parameter  Where  more  than  one  range  of 
instrumentation  is  required  to  monitor  the 
specific  parameter,  these  instruments  have 
been  specified. 

The  proposed  change  to  Technical 
Specifications  3/4.3.7.5,  Accident  Monitoring 
Instrumentation,  Neutron  Flux  to  change  the 
Required  Number  of  Channels  from  2  to  1/ 
division  does  not  involve  a  significant 
reduction  in  a  margin  of  safety.  As  stated  in 
(1)  above,  this  proposed  change  does  not 
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reduce  the  number  of  channels  required,  but 
specifies  that  at  least  one  channel  is  required 
for  each  division  in  order  that  this 
instrumentation  be  redundant. 

The  proposed  change  to  Technical 
Specifications  3/4.3.7.5,  Accident  Monitoring 
Instrumentation,  to  add  the  word  "automatic" 
to  Primary  Containment  Isolation  Valve 
Position  does  not  involve  a  significant 
reduction  in  a  margin  of  safety.  As  staled  in 
(1)  above,  since  the  primary-  containment 
automatic  isolation  valves  are  the  specific 
item  of  concern,  adding  the  word  "automatic" 
would  serve  to  clarify  the  specific 
requirement. 

The  proposed  change  to  Technical 
opecifications  3/4.37.5.  Accident  Monitoring 
Instrumentation,  Primary  Containment 
Isolation  Valve  Position  to  change  from 
ACTION  UO  to  82  does  nol  involve  a 
significant  reduction  in  a  margin  of  safely.  As 
stated  in  (1)  above,  this  proposed  change 
would  revise  the  ACTION  statement  such 
that  after  a  48  hour  period  to  restore  to 
OPERABLE  status,  reducing  power  to  at  least 
HOT  SHUTDOWN  within  the  next  12  hours 
is  not  the  only  option.  The  proposed  change 
would  allow  the  alternative  of  declaring  the 
valve  inoperable  and  talcing  the  .ACTION 
required  by  Specification  3/4.6.3,  Primary 
Containment  Isolation  Valves,  ACTION  a.  It 
may  be  possible  to  isolate  the  penetration,  as 
described  in  3/4.6.3  and  continue  to  operate. 
If  this  is  not  accomplished,  the  same  ACTION 
would  resuh,  i.e,  in  at  least  HOT 
SHUTDOWN  within  the  next  12  hours,  and 
fiirther,  to  COLU  liHUTDOWN  within  the 
following  24  hours. 

The  proposed  change  to  Technical 
Spncifications  3/4.3.7.5.  Accident  Monitoring 
Instrumentation,  to  delete  Drywell  Sump 
Le\el  does  not  involve  a  significant  reduction 
in  a  margin  of  safety.  As  staled  in  (1)  above, 
the  drywell  sumps  are  isolated  on  a  LOCA 
signal  and  the  instruments  do  not  perform  a 
post-uccidcnt  function.  The  sumps  will 
overflow  to  the  suppression  pool  where  level 
can  be  monitored  throughout  an  accident 
scenario. 

The  proposed  change  to  Technical 
Specifications  3/4.3.7.5,  Accident  Monitoring 
Instrumentation,  Surveillance  Requirements, 
to  coincide  with  the  proposed  changes  to  the 
rfiquired  instruments  in  Table  3.3.7.5-1  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  As  stated  in  (1)  above,  this 
proposed  change  is  necessary  in  order  to 
support  the  OPERABIUTY  requirements  of 
the  instrumentation  listed  in  Table  3J.''.5-1. 
Aixident  Monitoring  Instrumentation,  as 
revised  by  this  proposed  change. 

The  proposed  change  to  Technical 
Specification  3/4.10.5.  Special  Test 
Exceptions  -  Oxygen  Concentration,  to  delete 
the  specification  and  to  delete  the  footnote  in 
Specifications  3/4.3.7.5,  Accident  Monitoring 
Instrumentation  and  3/4.6.6Z  Drywell  and 
Suppression  Chamber  Oxygen  Concentration, 
which  refers  to  this  test  exception  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  As  stated  in  (1)  above,  the  provisions 
of  this  Specification  are  no  longer  applicable 
since  the  operating  exposure  of  the  reactor 
core  has  exceeded  120  Effective  Full  Power 
Days.  The  lest  exception  was  only  valid  with 
-■xpoMires  less  than  this  maximum  limit 


The  staff  has  reviewed  the  Hcensee's 
evaluation  and  concurs  with  it.  On  the 
basis  of  the  above  consideration,  the 
staff  proposes  to  find  that  the  changes 
do  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

Attorney  for  licensee:  John  Flynn. 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit  Michigan  48226. 

NRC  Project  Director:  Lawrence  A. 
Yandell,  Acting. 

Florida  Power  Corpoiatioo,  el  aL, 
Docket  No.  50-302.  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
Connty,  Florida 

Date  of  amendment  rpquesL- 

November  28, 1988 
Description  of  amendment  request- 

The  proposed  amendment  woidd 
increase  the  containment  leakage  test 
pressure  from  49.6  psig  to  53.3  psig.  It 
would  also  delete  surveillance 
requirements  4.6.1.2d.3  and  4.6.1.2.f,  both 
of  which  refer  to  valves  pressurized  by  a 
seal  system,  since  Crystal  River  3  does 
not  use  a  seal  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  prcvided  criteria 
for  determining  whether  a  significant 
hazards  consideration  exists  (10  CFR 
50.92(c)).  A  proposed  amendment  to  an 
operating  license  for  a  facility  involves 
no  significant  hazards  considerations  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  froth  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  amendment  request  was  analyzed 
in  light  of  the  above  three  criteria.  In 
regard  to  the  first  two  criteria  it  was 
determined  that  the  requested  change  to 
the  containment  leakage  test  pressure 
does  not  involve  a  significant  increase 
in  the  probability  or  consequence  of  an 
accident  previously  evaluated,  nor  does 
if  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  This  is 
true  since  there  would  be  no  change  in 
operating  procedures  nor  any  physical 
change  to  the  plant.  The  only  change 
would  be  to  increase  the  containment 
leakage  test  pressure.  With  regard  to  the 
deletion  of  Surveillance  Requirements 
4.6.1.2d.3  and  4.6.1.2.f,  both  of  the  above 


criteria  have  been  met,  since  Crystal 
River  a  does  not  use  a  seal  system. 

In  regard  to  the  third  criterion  it  was 
found  that  the  proposed  change  to  the 
containment  leakage  test  pressure 
would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 
Appendix  J  of  10  CFR  Part  50  requires 
containment  leakage  testing  to  be 
performed  at  the  calculated  peak 
containment  internal  pressure  related  to 
the  design  basis  event  and  this  valae  is 
to  be  specified  in  either  the  TS  or 
associated  bases.  The  calculated  peak 
containment  internal  pressure  results 
from  a  loss  of  coolant  accident. 
Calculations  were  performed  by  the 
licensee  assuming  an  iniliai  temperature 
of  110  degrees.  The  resulting  peak 
pressure  was  49.6  psig.  Technical 
Specification  3.6.1.5,  however,  places  a 
limit  on  containment  air  temf>erature  of 
130  degrees.  Therefore,  calculations 
were  performed  again,  this  time  using 
the  higher  value  for  initial  temperature. 
These  calculations  showed  that  the  peak 
pressure  would  reach  53.3  psig.  This  is 
still  less  than  the  design  pressure  of  55 
psig.  Therefore,  changing  the 
contaiimient  leakage  test  pressure  to 
53.3  psig  will  provide  consistency 
between  the  Technical  Spedfications 
and  the  safety  analyses.  Testing  at  not 
less  than  this  maximimi  peak 
containment  internal  pressure  provides 
assurance  that  containment  leakage  will 
not  exceed  the  value  assumed  in  the 
safety  analyses.  The  proposed  chanse  is 
more  restrictive  than  the  current 
Technical  Specifications  and,  therefore, 
does  not  involve  a  significant  decrease 
in  a  margin  of  safety. 

Finally,  the  deletion  of  surveillance 
requirements  4.6.1.2d.3  and  4.6.1.2.f  will 
have  no  impact  on  plant  safety  since 
Crystal  River  3  does  not  employ  a  seal 
system. 

The  staff  has  performed  a  preliminary 
review  of  the  licensee's  proposed 
change  and  agrees  that  the  criteria  of  10 
CFR  50.92  are  met  Therefore,  the  staff 
proposes  to  determine  that  the  proposed 
amendment  involves  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Crystal  River  Public  Library. 
668  N.VV.  First  Avenue.  Crystal  River. 
Florida  32629 

Attorney  for  licensee:  A.  H.  Stephens. 
General  Counsel.  Florida  Power 
Corporation.  M.AC  -  .^5D.  P.  O.  Box 
14042,  St.  Petersburg.  Florida  33733 

NRC  Project  Director:  Herbert  N. 
Berkow 
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Geocsia  Power  Company,  Oglethorpe 
Power  CorporatkMi,  Municipal  Electric 
Authority  of  Georgia,  Qty  of  Dalton. 
Georgia.  Docket  Noc.  5»-424  and  50-425, 
Vogtle  Electric  Generating  Plant,  Units  1 
and  2.  Burke  County,  Georgia 

Dale  of  amendment  requesL-  April  5. 
1989 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
footnotes  which  are  no  longer  applicable 
after  the  initial  entry  of  Vogtle  Unit  2 
into  Mode  2  operation.  The  Technical 
Specification  sections  involved  are 
3.3.3.6.  3.4.4.  3.7.1.2.  3.7.7.  3.9.1,  Table  3.3- 
4.  and  Table  4.3-3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
signiflcant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (l)  involve  a 
signiflcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  Idnd  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  signiflcant  reduction  in  a 
margin  of  safety. 

In  regard  to  the  proposed  amendment, 
the  licensee  has  determined  the 
following: 

1.  The  proposed  change  does  not  involve  a 
signiricant  increase  In  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  removal  of  footnotes  from  the 
Technical  Specifications  does  not  affect  any 
equipment  involved  in  the  initiation  of 
previously  evaluated  accidents.  The 
probability  of  such  accidents  is  therefore  not 
increased.  The  operation  of  the  PORV's. 
Auxiliary  Feedwater  System.  Piping 
Penetration  HVAC  System,  and  Radiation 
Monitors  RE-0005  and  RE-0006  are  not 
affected  by  removal  of  the  applicability 
footnotes.  Therefore,  the  consequences  of  an 
acriJent  which  would  rely  on  this  equipment 
are  not  increased. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  change  does  not  introduce 
any  new  equipment  into  the  plant  or  require 
e>cisting  equipment  to  operate  in  a  different 
manner  from  which  it  was  designed  to 
operate.  Since  a  new  failure  mode  is  not 
introduced  by  the  change,  a  new  or  different 
kind  of  accident  could  not  result. 

3.  The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safely. 
The  change  does  not  affect  safety  limits  or 
limiting  safety  system  settings.  The  bases  for 
the  affected  Technical  Specincations  are  not 
affected  by  removing  the  initial  applicability 
footnotes;  therefore,  margins  of  safety  are  not 
reduced. 


The  NRC  staff  has  reviewed  the 
licensee's  determination  and  concurs 
with  its  flndings. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
change  involves  no  signiflcant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library, 
412  Fourth  Street.  Waynesboro.  Georgia 
30830. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby.  Troutman.  Sanders,  Loclcerman 
and  Ashmore,  Chandler  Building,  Suite 
1400, 127  Peachtree  Street,  N.E.,  Altanta, 
Georgia  30043. 

NRC  Project  Director  David  B. 
Matthews 

GPU  Nuclear  Corporation,  et  aL,  Docket 
No.  50-289,  Three  Mile  Island  Nuclear 
Station.  Unit  No.  1.  Dauphin  County. 
Pennsylvania 

Date  of  amendment  request'  April  28. 
1989 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
Technical  Speciflcations  (TS)  in 
Sections  3.5.2,  3.5.4,  5.3.1  and  6.9.5  to 
replace  the  values  of  cycle-speciflc 
parameter  limits  with  a  reference  to  the 
Core  Operating  Limits  Report,  which 
contains  the  values  of  those  limits.  In 
addition,  the  Core  Operating  Limits 
Report  has  been  included  in  the 
definitions  section  of  the  TS  to  note  that 
it  is  the  unit-speciflc  document  that 
provides  these  limits  for  the  current 
operating  cycle.  Furthermore,  the 
deHnition  notes  that  the  values  of  these 
cycle-specific  parameter  limits  are  to  be 
determined  in  accordance  with  the 
Speciflcation  6.9.5.  This  section  requires 
tliat  the  core  operating  limits  be 
determined  for  each  reload  cycle  in 
accordance  with  the  referenced  NRC- 
approved  methodolog>'  for  these  limits 
and  consistent  with  the  applicable  limits 
of  the  safety  analysis.  Finally,  this 
report  and  any  mid-cycle  revisions  shall 
be  provided  to  the  NRC  upon  issuance. 
NRC  Generic  Letter  No.  88-16,  dated 
October  4, 1988  provided  guidance  to 
licensees  on  requests  for  removal  of  the 
values  of  cycle-speciflc  parameter  limits 
from  TS.  The  licensee's  proposed 
amendment  is  in  response  to  and  in 
conformance  with  the  Generic  Letter. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  has  evaluated  this  proposed 
amendment  and  determined  that  it 
involves  no  signiflcant  hazards 
considerations.  According  to  10  CFTl 
50.92(c).  a  proposed  amendment  to  an 
operating  license  involves  no  signiflcant 
hazards  considerations  if  operation  of 
the  facility  in  accordance  with  the 
proposed  amendment  would  not: 


1.  Involve  a  signiflcant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated:  or 

3.  Involve  a  signiflcant  reduction  in  a 
margin  of  safety. 

The  proposed  revision  to  the  TS  is  in 
accordance  with  the  guidance  provided 
in  Generic  Letter  No.  88-16  for  licensees 
requesting  removal  of  the  values  of 
cycle-speciflc  parameter  limits  flx)m  TS. 
The  establishment  of  these  limits  in 
accordance  with  an  NRC-approved 
methodology  and  the  incorporation  of 
these  limits  into  the  Core  Operating 
Limits  Report  will  ensure  that  proper 
steps  have  l)een  taken  to  establish  the 
values  of  these  limits.  Furthermore,  the 
submittal  of  the  Core  Operating  Limits 
Report  will  allow  the  staff  to  continue  to 
trend  the  values  of  these  limits  without 
the  need  for  prior  staff  approval  of  these 
limits  and  without  introduction  of  an 
uru^viewed  safety  question.  Removal  of 
the  values  of  cycle-specific  parameter 
limits  and  addition  of  the  referenced 
report  for  these  limits  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  those  previously 
evaluated.  They  also  do  not  involve  a 
significant  reduction  in  the  margin  of 
safety  since  the  change  does  not  alter 
the  methods  used  to  establish  these 
limits.  Consequently,  the  proposed 
removal  of  the  values  of  cycle-specific 
limits  do  not  involve  a  signiflcant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Because  the  values  of  cycle-speciflc 
parameter  limits  will  continue  to  be 
determined  in  accordance  with  an  NRC- 
approved  methodology  and  consistent 
with  the  applicable  limits  of  the  safety 
analysis,  these  changes  are 
administrative  in  nature  and  do  not 
impact  the  operation  of  the  facility  in  a 
manner  that  involves  significant  hazards 
considerations. 

The  proposed  amendment  does  not 
alter  the  requirement  that  the  plant  be 
operated  within  the  limits  for  cycle- 
specific  parameters  nor  the  required 
remedial  actions  that  must  be  taken 
when  these  limits  are  not  met.  While  it 
is  recognized  that  such  requirements  are 
essential  to  plant  safety,  tlie  values  of 
limits  can  be  determined  in  accordance 
with  NRC-approved  methods  without 
affecting  nuclear  safety.  With  the 
removal  of  the  values  of  these  limits 
from  the  Technical  Specifications,  they 
have  been  incorporated  into  the  Core 
Operating  Limits  Report  that  is 
submitted  to  the  Commission.  Hence, 
appropriate  measures  exist  to  control 


the  values  of  these  limits.  These  changes 
are  administrative  in  nature  and  do  not 
impact  the  operation  of  the  facility  in  a 
manner  that  involves  signiflcant  hazards 
considerations. 

Based  on  the  preceding  assessment, 
the  staff  believes  this  proposed 
amendment  involves  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue.  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Attorney  for  licensee:  Ernest  L.  Blake. 
Jr..  Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street.  NW., 
Washington.  DC  20037. 

NRC  Project  Dii-ecton  John  F.  Stolz 

Louisiana  Power  and  Light  Company, 
Docket  No.  50-382.  Walerford  Steam 
Electric  Station,  Unit  3,  SL  Charles 
Parish,  Louisiana 

Date  of  amendment  requesL  May  1. 
1989 

Description  of  amendment  request 
The  amendment  would  authorize  the 
sale  and  leaseliack  of  a  portion  of 
Louisiana  Power  &  Li^t  Company's 
fLP&L's)  imdivided  ownersliip  interest  in 
the  Waterford  Steam  Electric  Station. 
Unit  No.  3  [W3). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
signiflcant  hazards  consideration  exists 
as  stated  in  10  CFTi  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  signiflcant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  idnd  of  accident  fit>m 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  an  analysis 
of  no  significant  hazards  considerations 
in  its  request  for  a  license  amendment. 
The  licensee's  analysis  of  the  proposed 
amendment  against  the  three  standards 
in  10  CFR  50.92  is  as  follows: 

(a)  The  proposed  amendment  to  the 
License  to  reflect  the  sale  and  leaseback 
transaction  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated.  The 
proposed  amendment  would  not  result  in  any 
physical  dtanges  to  the  facility,  and  all 
Operating  Procedures,  Limiting  Conditions 
for  Operation.  Limiting  Safet)'  System 
Settings,  and  Safety  Limits  as  specified  in  the 
Technical  Specifications  to  Facility 
Operating  License  No.  NPF-38  will  remain 
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unchanged.  LP&L  will  continue  to  be 
responsible  for  the  operation  of  the  plant  and 
there  will  be  no  changes  made  in  the 
operating  organization  or  the  personnel  as  a 
result  of  the  proposed  sale  and  leaseback 
transaction. 

(b)  The  propo.sed  amendment  to  authorize 
a  sale  and  leaseback  transaction  wiii  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  The  design  and  design  bases  of 
W3  remain  unchanged.  Accordingly,  the 
current  plant  safety  analyses  will  remain 
complete  and  accurate  when  addressing  the 
licensing  bases  and  in  analyzing  plant 
response  and  consequences.  Additionally,  the 
Operating  Procedures,  Limiting  Conditions 
for  Operation.  Limiting  Safety  System 
Settings,  and  Safety  Limits  as  set  out  in 
Technical  Specifications  for  Facility 
Operating  License  NPF-38  will  remain 
unchanged.  Thus,  the  plant  conditions  for 
which  the  design  bases  and  accident 
analyses  were  performed  continue  to  be 
valid. 

(c)  Ti>e  proposed  amendment  of  the  License 
to  authorize  a  sale  and  leaseback  transaction 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety.  The  plant  safety  margins  for 
W3  are  established  through  Limiting 
Conditions  for  Operation,  limiting  Safety 
System  Settings,  and  Safety  Limits,  as 
contained  in  the  Tecimical  SpeciRcations  for 
Facility  Operating  License  NPF-3a  The 
proposed  License  amendment  will  effect  no 
change  in  either  the  physical  design  of  the 
plant  or  any  of  these  safety  margins  as 
specified  in  the  Technical  Specifications,  and 
there  will,  accordingly,  be  no  change  to  any 
of  the  margins  of  safety. 

The  licensee  has  concluded  that  the 
proposed  amendment  meets  the  three 
standards  in  10  CFR  50.92  and, 
therefore,  involves  no  significant 
hazards  consideration. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  no  significant 
hazards  consideration  determination 
and  agrees  with  the  licensee's  analysis. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  University  of  New  Orleans 
Library,  Louisiana  Collection.  Lakefront, 
New  Orleans,  Louisiana  70122 

Attorney  for  licensee:  Bruce  W. 
Churchill,  Esq..  Shaw,  I^ittman.  I>otts  and 
Trowbridge,  2300  N  St..  NW., 
Washington,  DC  20037 

NRC  Project  Director  Jose  A.  Calvo 

NelnBska  Pulilic  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request  March  20, 
1989 

Description  of  amendment  request:  In 
response  to  the  Nuclear  Regulatory 
Commissions  recommendations 
published  in  Generic  Letter  88-06  dated 
March  22, 1988,  Nebraska  Public  Power 


District  has  requested  the  removal  cf 
Technical  Specifications  Figures  61. 1 
and  6.1.2.  titled  'NPPD  Nuclear  Power 
Group  Organization  Chart"  [P236)  and 
"NPPD  Cooper  Nuclear  Station 
Organization  Chart"  P237). 
respectively,  and  all  references  thereto. 

Generic  Letter  88-06  also  specifies  that 
concurrent  with  the  removal  of  the 
organizational  charts  from  the  licensee's 
Technical  Specifications,  the  following 
general  requirements  should  be  added: 

1.  Line  of  authority,  responsibilifv  and 
communication  shall  be  established  and 
defined  from  the  highest  management 
levels  through  intermediate  levels  to  and 
including  aU  operating  organization 
positions.  Those  relationships  shall  be 
documented  and  updated,  as 
appropriate,  in  the  form  of  organization 
charts,  functional  descriptions  of 
departmental  responsibilities  and 
relationships,  and  job  descriptions  for 
key  personnel  positions,  or  in  equivalent 
forms  of  documentation. 

This  will  be  met  through  the  addition 
of  new  Section  6.1.2.A  to  the  Cooper 
Nuclear  Station  (CNS)  Technical 
Specifications.  The  District  has 
reviewed  and  approved  a  change  to  the 
CNS  Updated  Safety  Analysis  Report 
(USARj  which  upgrades  the  operating 
organization  description  by 
incorporating  the  Nuclear  Power  Group 
(NPG]  onsite  and  offsite  organizational 
charts  and  departmental  descriptions  of 
responsibilities.  The  affected  USAR 
pages  reflecting  this  diange  were 
submitted  to  the  NUC  by  letter  dated 
January  13, 1989.  This  change  will  be 
reflected  in  the  next  annual  10  CFR 
50.71(e)  USAR  revision  due  to  be 
submitted  on  or  before  July  22, 1989. 

2.  Designation  of  a  management 
position  in  the  onsite  organization  that 
is  responsible  for  overall  tmit  operation 
and  has  control  over  those  onsite 
activities  necessary  for  safe  operation 
and  maintenance  of  the  plant. 

This  will  be  met  through  the  addition 
of  new  Section  6.1 .2.B  to  the  CNS 
Technical  Specifications.  Section  6.1.23 
will  designate  the  Division  Manager  of 
Nuclear  Operations  as  responsible  for 
these  activities. 

3.  Designation  of  an  executive 
position  that  has  corporate 
responsibility  for  overall  plant  nuclear 
safety  and  authority  to  take  such 
measures  as  may  be  needed  to  ensure 
acceptable  performance  of  staff  in 
operating,  maintaining,  and  providing 
technical  support  to  the  plant  to  ensure 
nuclear  safety. 

This  will  be  met  through  the  addition 
of  new  Section  6.1 .2.C  to  the  CNS 
Technical  ^>eciflcations.  Section  6.1 .2.C 
will  designate  the  Nuclear  power  Group 
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Manager  as  responsible  for  these 
activities. 

4.  Designation  of  those  positions  in  the 
onsite  organization  that  require  a  senior 
reactor  operator  (SRO)  or  reactor 
operator  (RO)  license. 

This  will  be  met  through  the  addition 
of  new  Section  6.1.3.H  to  the  CNS 
Technical  Specifications.  The 
Operations  Supervisor.  Shift  Supervisor, 
and  Control  Room  Supervisor  shall  hold 
SRO  licenses  while  Unit  Operators  shall 
hold  RO  licenses. 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  In 
accordance  with  the  requirement  of  10 
CFR  50.92.  the  licensee  has  submitted 
the  following  no  signiHcant  hazards 
evaluation: 

A.  Evaluation  of  thia  Amendment  with 
Respect  to  10  CFR  50.92 

The  enclosed  Technical  Specification 
change  is  judged  to  involve  no  significant 
hazards  based  on  the  following: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Evaluation:  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  t>ecause  the  change  is 
administrative  in  nature.  Removal  of  the 
organization  charts  from  the  CNS  Technical 
Speciflcations  represents  a  change  only  in  the 
administrative  control  of  revisions  to  the 
District's  nuclear  organization.  As  described 
in  Section  IL  "Descnption  of  changes"  above, 
several  key  organizational  elements  have 
l>een  added  to  the  CNS  Technical 
SpeciHcations.  These  organizational 
requirements  have  been  developed  in 
accordance  with  the  guidance  provided  by 
Generic  Letter  B8-06  and  capture  the  essential 
aspects  of  the  Nuclear  Power  Group 
organization.  These  include  the  addition  of 
Sections  6.1.2.B  and  6.1.2.C  which  identify  the 
positions  responsible  for  overall  plant  safety 
in  the  Onsite  and  Offsite  organizations 
respectively. 

This  proposed  change  does  not  effect  any 
revision  to  the  current  nuclear  organization 
or  the  plant  conHguration.  No  changes  to  the 
Shift  Complement  qualifications  or  personnel 
requirements  have  been  proposed.  Further, 
removal  of  the  organizational  charts  does  not 
represent  a  physical  change  to  the  plant,  a 
change  to  any  pl<int  procedure,  the  institution 
of  any  test  or  experiment,  a  change  in  any 
safety  analysis,  or  a  change  in  organizational 
conduct  of  operations.  This  proposed  change, 
therefore,  does  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  license  amendment 
create  the  possibility  for  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated? 

Evaluation:  This  change  is  administrative 
in  nature  and  therefore,  does  not  create  the 
possibility  for  a  new  or  different  kind  of 
accident  from  any  previously  evaluated.  The 
District  is  not  proposing  any  procedural, 
hardware,  or  organizational  changes  with 


this  submittal.  The  organizational  functions 
important  to  safety  will  continue  to  be 
accomplished  through  the  employment  of 
persons  competent  in  the  appropriate  areas 
of  expertise. 

3.  Does  the  proposed  amendment  involve  a 
significant  reduction  in  the  margin  of  safety? 

Evaluation:  This  proposed  change  does  not 
represent  any  changes  in  plant  procedure  or 
hardware.  Since  this  change  is  administrative 
in  nature,  the  margin  of  safety  will  not  be 
reduced.  This  change  has  the  overall  effect  of 
increasing  organizational  efficiency  by 
facilitating  organizational  adaptation  to 
changing  operational  needs.  The  provisions 
being  added  to  Section  6.1  of  the  CNS 
Technical  Specifications  will  assure  the 
essential  aspects  of  the  operating 
organization  will  remain  intact  Additionally, 
any  subsequent  organizational  changes  will 
constitute  changes  to  the  CNS  USAR  and 
therefore  require  evaluation  in  accordance 
with  10  CFR  50.59. 

B.  Additional  Basis  for  Proposed  No 
Signiricant  Hazards  Determination 

The  Commission  has  provided  guidance 
concerning  the  application  of  the  standards 
for  determining  whether  a  significant  hazards 
consideration  exists  by  providing  certain 
examples  (51  FR  7751).  The  examples  include: 
"(i)  A  purely  administrative  change..."  The 
District  feels  that  this  proposed  change  falls 
under  this  example.  Additionally,  Generic 
Letter  88-06  sets  forth  the  NRC's  position  that 
with  the  addition  of  certain  administrative 
requirements  which  "...capture  the  essential 
aspects  of  the  organizational  structure..."  the 
onsite  and  offsite  organizational  charts  may 
be  removed.  Therefore,  the  Districts  finds 
that  the  attached  proposed  changed  to  the 
CNS  Technical  Specifications  involves  no 
significant  hazards  and  should  be  approved 
by  the  NRC. 

Based  on  the  previous  discussions,  the 
licensee  concluded  that  the  proposed 
amendment  request  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  nor  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  nor 
involve  a  significant  reduction  in  the 
required  margin  of  safety.  The  NRC  staff 
has  reviewed  the  licensee's  no 
significant  hazards  considerations 
determination  and  agrees  with  the 
licensee's  analysis.  The  staff  has, 
therefore,  made  a  proposed 
determination  that  the  licensee's  request 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn,  Nebraska  68305. 

Attorney  for  licensee:  Mr.  CD. 
Watson,  Nebraska  Public  Power 
District,  Post  Office  Box  499,  Columbus, 
Nebraska  68601. 
NRC  Project  Director:  Jose  A.  Calvo 


Niagara  Mohawk  Power  Coiporation. 
Docket  No.  50-220.  Nine  Mile  Point 
Nuclear  Statioo,  Unit  No.  1.  Oswego 
County.  New  Yoric 

Date  of  amendment  request  May  4, 
1988 

Description  of  amendment  request: 
The  proposed  amendment  would  change 
Technical  Specifications  3.6.2  and  4.6.2 
to  clarify  the  surveillance  requirements 
for  Average  Power  Range  Monitoring 
scram  and  rod  block  instrumentation. 
Specifically,  in  Table  4.6.2a,  a  footnote 
would  be  added  to  point  out  the  fact 
that  the  weekly  instrument  channel 
calibration  is  being  performed  using 
built-in  calibration  equipment.  In 
addition,  a  surveillance  requirement  to 
perform  a  full  instrument  channel 
calibration  of  the  APRM  upscale  and 
downscale  settings  once  per  three 
months  would  be  added  to  items  (9](b](i] 
and  (9)(b)(iii)  of  Table  4.6.2a.  This 
change  is  to  clarify  that  the  weekly 
calibration  of  the  APRM  instruments 
currently  identified  in  the  Nine  Mile 
Point  Unit  1  Technical  Specifications  is 
actually  an  adjustment  of  the  APRM 
channel  based  on  the  power  level 
calculated  by  a  heat  balance.  A  full 
instrument  channel  calibration  is 
performed  once  per  three  (3)  months. 
Tables  4.6.2a  and  4.6.2g  would  also  be 
revised  to  clarify  that  channel 
calibration  is  not  applicable  to  the 
inoperative  feature  circuitry.  In  Table 
3.6.2g.  a  footnote  would  be  added  to 
point  out  that  actuation  of  either  of  the 
two  trip  systems  will  cause  a  rod  block. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  {10  CFR  50.92(c))  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  signiHcant  reduction  in  a 
margin  of  safety.  The  licensee  has 
provided  the  following  analysis: 

1.  The  proposed  changes  clarify  present 
practices  and  design.  The  proposed  changes 
do  not  represent  changes  in  established 
procedures.  Therefore,  the  proposed  changes 
will  not  affect  the  probability  or 
consequences  of  an  accident. 

2.  The  proposed  changes  clarify  present 
calibration  practices  and  existing  design.  The 
proposed  changes  will  not  change  the  method 


for  performing  the  calibrations.  Therefore,  no 
new  or  different  kinds  of  accidents  will  be 
created. 

3.  The  proposed  changes  do  not  affect 
operations  or  change  the  frequency  of 
calibration  (surveillance).  Therefore,  there  is 
no  reduction  in  a  margin  of  safety. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed  changes 
do  not  involve  a  signiHcant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Troy  B.  Conner, 
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Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220.  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1,  Oswego 
County,  New  Yorik 

Date  of  amendment  request'  June  3, 
1988,  as  modified  by  letters  dated 
September  28  and  November  15. 1988. 

Description  of  amendment  request  By 
letter  dated  June  3. 1988,  as  amended 
September  28, 1988,  the  licensee 
proposed  to  amend  the  Technical 
Specifications  to  delete  Figure  6.2-1 
"Management  Organizational  Chart." 
and  Figure  6.2-2  "Nuclear  Site 
Organization."  in  accordance  with 
Generic  Letter  88-06.  "Removal  of 
Organization  Charts  From  Technical 
Specifications."  Administrative  changes 
to  Sections  6.1,  6.2,  6.5,  6.6,  and  6.7  are 
included  and  Specification  6.9  is  being 
revised  to  make  the  Unit  1 
Specifications  consistent  with  10  CFR 
50.4.  By  letter  dated  November  15, 1988. 
the  licensee  amended  tho  amendment 
application  to  propose  additional 
administrative  changes  to  the 
SpeciHcations.  These  changes  reflect  the 
creation  of  the  position  of  Executive 
Vice  President-Nuclear  Operations.  This 
title  replaces  all  current  references  to 
Senior  Vice  President  in  the 
Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  signiHcant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  Operating 
License  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  of  consequences  of  an 
accident  previously  evaluated,  (2)  create 


the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
submittals  and  finds  that  with  respect  to 
deletion  of  the  organization  charts: 

(1)  The  proposed  amendment  does  not 
involve  a  signiHcant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
deletion  of  the  organization  charts  from 
the  Technical  Specifications  does  not 
affect  plant  operation.  As  in  the  past, 
the  NRC  will  continue  to  be  informed  of 
organizational  changes  through  other 
required  controls.  In  accordance  with  10 
CFR  50.34(b)(6)(i)  the  applicant's 
organizational  structure  is  required  to  be 
included  in  the  Final  Safety  Analysis 
Report.  Chapter  XIII  of  the  Final  Safety 
Analysis  Report  provides  a  description 
of  the  organization  and  detailed 
organization  charts.  As  required  by  10 
CFR  50.71(e).  NMPC  submits  annual 
updates  to  the  FSAR.  Appendix  B  to  10 
CFR  Part  50  and  10  CFR  50.54(a)(3) 
govern  changes  to  organization 
described  in  the  Quality  Assurance 
Program.  Some  of  these  organizational 
changes  require  prior  NRC  approval. 
Also,  it  is  NMPC's  practice  to  inform  the 
NRC  of  organizational  changes  affecting 
the  nuclear  facilities  prior  to 
implementation. 

(2)  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  than 
previously  evaluated  because  the 
proposed  change  is  administrative  in 
nature,  and  no  physical  alterations  of 
plant  configuration  or  changes  to 
setpoints  or  operating  parameters  are 
proposed. 

(3)  The  proposed  amendment  does  not 
involve  a  signiHcant  reduction  in  a 
margin  of  safety  because  NMPC, 
through  its  Quality  Assurance  programs, 
its  commitment  to  maintain  only 
quali^ed  personnel  in  positions  of 
responsibility,  and  other  required 
controls,  assures  that  safety  functions 
will  be  performed  at  a  high  level  of 
competence.  Therefore,  removal  of  the 
organization  chart  from  the  Technical 
Specifications  will  not  affect  the  margin 
of  safety. 

With  respect  to  the  remaining 
changes,  the  Commission  has  provided 
guidance  concerning  the  application  of 
the  criteria  for  determining  whether  a 
significant  hazards  consideration  exists 
by  providing  certain  examples  of  actions 
involving  no  significant  hazards 
considerations  and  examples  of  actions 
involving  significant  hazards 
consideration  (51  FR  7750).  One  of  these 
examples  of  actions  involving  no 
significant  hazards  consideration  is 


example  (i),  "A  purely  administrative 
change  to  technical  specifications:  for 
example,  a  change  to  achieve 
consistency  throughout  the  technical 
specifications,  correction  of  an  error,  or 
a  change  in  nomenclature."  The 
proposed  changes  are  within  the  scope 
of  this  example. 

Based  on  the  above,  the  staff  proposes 
that  the  amendment  will  not  involve  a 
significant  hazards  determination. 
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location:  Reference  and  Documents 
Department.  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 
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Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-220.  Nine  Mile  Point 
Nuclear  Station.  Unit  No.  1,  Oswego 
County.  New  Ycxk 

Date  of  amendment  request 
September  22, 1988 

if  ascription  of  amendment  request 
The  licensee  proposed  to  amend  Section 
3.4.5  of  the  Technical  Specifications  to 
clarify  the  conditions  under  which  the 
Control  Room  Air  Treatment  System 
must  be  operable.  The  current  Technical 
Specification  3.4.5  indicates  that  the 
Control  Room  Air  Treatment  System 
must  be  operable  when  containment 
integrity  is  required.  However, 
containment  integrity  is  not  defined 
within  the  Technical  Specifications 

The  Control  Room  Air  Treatment 
System  must  be  operable  whenever 
reactor  building  (secondary 
containment)  integrity  is  required. 
Reactor  building  integrity  is  defined  in 
the  Technical  Specifications  (Definition 
1.12,  Reactor  Building  Integrity). 
Therefore,  the  proposed  change  requires 
the  Control  Rooin  Air  Treatment  System 
to  be  operable  whenever  reactor- 
building  integrity  is  required.  This 
change  will  improve  the  accuracy  and 
clarity  of  the  Technical  Specifications 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  (10  CFR  50.92(c))  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  pro|}Osed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
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create  the  poMibility  of  a  new  or 
different  kind  of  acddent  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  sigiuficant  reduction  in  a 
margin  of  aafety. 

The  licensee  has  provided  the 
following  analysis: 

1.  The  proposed  change  merely  clariflei 
wben  the  Control  Room  Air  Treatment 
System  ia  raquired  to  be  operable  in  order  to 
improve  the' accuracy  of  the  Technicul 
Speciricatioiu.  Therefore,  there  will  not  be  an 
increaie  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  clerification  of  Control 
Room  Air  Treatment  System  operability  is  an 
administrative  change  and  does  not  create 
any  new  or  different  kind  of  accident. 

3.  The  proposed  change  will  not  adversely 
affect  the  operation  of  Nine  Mile  Point  Unit  1. 
Clarification  of  when  the  Control  Room  Air 
Treatment  System  is  required  to  be  operable 
will  not  reduce  the  margin  of  safety. 

Based  upon  the  above,  the  staff 
proposes  to  determine  that  the  proposed 
change  does  not  involve  a  signiflcant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfleld  Library,  State 
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Niagara  Mohawk  Poww  CorporatioD, 
Docket  No.  50-110,  Nina  MOa  Point 
Nuclear  Station.  Unit  No.  2,  Scriba,  New 
York 

Date  of  amendment  request:  June  6. 
1988.  as  modifled  by  letters  dated  July  22 
and  November  8, 1988. 

Description  of  amendment  request: 
The  proposed  amendment  modifies  the 
licensee's  June  6, 1988  application,  as 
amended  July  22, 1988.  The  June  6. 1988, 
application,  as  amended,  was  noticed  on 
September  7. 1988  (53  FR  34608)  and 
proposes  to  delete  the  organization 
charts  from  the  Technical  Specifications 
in  accordance  with  Generic  Letter  88-06, 
"Removal  of  Organization  Charts  From 
the  Technical  Specifications"  dated 
March  22, 1988.  The  November  8. 1988 
modification  revises  the  application  to 
incorporate  a  change  in  the  licensee's 
Nuclear  Division  Management 
Organization.  The  position  of  Executive 
Vice  President  -  Nuclear  Operations  was 
created.  This  position  incorporated  the 
authority  and  functions  formerly 
performed  by  the  Senior  Vice  President. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 


standards  in  10  dH  Saa2{c)  for 
detennining  wfaettier  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  Operating 
License  for  a  fecility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  of  consequences  of  an 
accident  previously  evaluated.  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  (3]  involve  a  significant 
reduction  in  a  margin  of  safety. 

TTie  NRC  staff  has  reviewed  the 
licensee's  amendment  application  and 
concludes  that 

(1)  The  amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  change  is 
administrative  in  nature  and  is  designed 
to  enhance  the  operation  of  the  facility. 
The  position  of  Executive  Vice  President 

-  Nuclear  Operations  encompasses  all  of 
the  authority  and  functions  formerly 
performed  by  the  Senior  Vice  President. 
Therefore,  the  change  is  essentially  only 
a  title  change  in  the  Specifications. 

(2)  The  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  as  discussed  above, 
the  change  is  administrative.  It  does  not 
involve  hardware  changes  to  the  facility 
and  is  for  purposes  of  the  Specifications 
a  title  change  only. 

(3)  The  amendment  will  not  involve  a 
significant  reduction  in  margin  of  safety 
because  it  only  changes  all  of  the 
references  to  Senior  Vice  President  in 
the  Technical  Specification  to  Executive 
Vice  President  -  Nuclear  Operations. 
The  position  of  Executive  Vice  President 

-  Nuclear  Operations  encompasses  all  of 
the  authority  and  functions  formerly 
performed  by  the  Senior  Vice  President. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  amendment  will 
not  involve  a  significant  hazards 
determination. 

Local  Public  Document  Room 
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Niagara  Mohawk  Fswer  Ceiporation, 
Docket  No.  SO-410,  Nine  Mile  Point 
Nuclear  Station.  Unit  Na  2.  Scriba,  New 
York 

Date  of  amendment  request-  January 
13,1989 

Description  of  amendment  request: 
The  amendment  application  proposes 
changes  to  Technical  Specification  3/ 
4.4.1,  Recirculation  System,  to 
differentiate  between  recirculation  loop 
drive  flow  and  jet  pump  loop  flow.  The 
current  Specifications  reference 
recirculation  loop  flow  and  do  not 
differentiate  between  recirculation  loop 
drive  flow  and  jet  pump  loop  flow.  The 
proposed  change  will  provide 
clarification.  The  amendment 
application  also  proposes  changes  to 
surveillance  requirements  contained  in 
Section  4.4.1.2.  The  changes  are 
proposed  to  increase  the  sensitivity  of 
performance  measuring  requirements  for 
determining  jet  pumps  operability  and  to 
increase  the  allowable  variance  for 
diffuser-to-lower  plenum  differential 
pressure  from  10  percent  to  20  percent. 
The  amendment  application  also 
proposes  to  incorporate  final  values  for 
Reactor  Coolant  System  flow 
parameters  as  determined  from  Startup 
Tests. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

In  its  January  13, 1989  submittal,  the 
licensee  provided  the  following  analysis: 

The  operation  of  Nine  Mile  Point  Unit  2,  in 
accordance  with  the  proposed  amendment, 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
evahidted. 

The  proposed  amendment  involves  the 
changing  of  recirculation  loop  flow  terms  to 
provide  the  operators  a  clearer  understanding 
of  the  Technical  Specification  requirements. 
The  implementation  of  a  more  sentitive 
method  of  determining  jet  pump  operability 
provides  a  more  reliable  indication  of  the  jet 
pumps'  ability  to  provide  a  refloodabie 
volume.  The  increase  in  allowable  deviation 
for  the  differential  pressure  of  any  individual 
jet  pump  is  consistent  with  >he  allowable 
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deviation  for  jet  pump  flow  specified  in  other 
surveillances. 

The  proposed  amendment  provides 
assurance  that  the  jet  pumps  are  intact  and 
able  to  contribute  to  reflood  to  two-thirds 
core  height.  Thus,  the  consequences  of  a 
recirculation  line  break  are  not  affected.  The 
increase  in  loop  drive  flow  for  the  100% 
power,  100%  flow  operating  point  is  within 
the  core  flow  limit  beneath  which  no 
unacceptable  core  flow  induced  vibrations 
were  observed.  Startup  test  data  has 
confirmed  the  previously  analyzed  thermal 
power  and  core  flow  values  required  to 
prevent  stratification,  as  well  as  minimum 
forced  circulation  flow.  In  summary, 
operation  of  Nine  Mile  Point  Unit  2,  in 
accordance  with  the  proposed  amendment, 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

TVie  operation  of  Nine  Mile  Point  Unit  2,  in 
accordance  with  the  proposed  amendment, 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Clarification  of  recirculation  loc^  flow 
terminology  will  not  change  the  Reactor 
Recirculation  System  and  jet  pumps' 
response  to  previously  evaluated  accidents. 
The  proposed  changes  to  the  performance 
monitoring  criteria  for  determining  jet  pump 
operability  will  assure  the  Reactor 
Recirculation  System  and  jet  pumps' 
response  to  previously  evaluated  accidents 
remain  within  previously  evaluated  limits  of 
pressure  and  temperature.  The  revised 
recirculation  loop  drive  flow  is  below  the 
limit  established  for  possible  flow  induced 
vibrations.  The  proposed  amendment  does 
not  involve  any  hardware  or  operational 
changes  to  the  plant.  Thus,  all  safety-related 
systems  and  components  remain  within  their 
applicable  design  limits.  In  addition,  the 
environmental  qualification  of  plant 
equipment  is  not  adversely  affected  by  this 
proposed  amendment.  Thus,  system  and 
component  performance  is  not  adversely 
affected  by  this  change,  thereby  assuring  that 
the  design  capabilities  of  those  systems  and 
components  are  not  challenged  in  a  maimer 
not  previously  assessed  so  as  to  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2.  in 
accordance  with  the  proposed  amendment, 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  in  recirculation  loop 
flow  terminology  will  not  affect  the  existing 
Technical  Specification  operational  Hmits  or 
system  performance  criteria. 

The  proposed  change  to  monitor  jet  pump 
loop  flow  in  lieu  of  total  core  flow  provides  a 
more  sensitive  indication  of  jet  pump 
degradation.  As  such,  it  will  provide  an 
increase  in  the  margin  of  safety  provided  by 
the  surveillance. 

The  proposed  change  to  the  allowable 
percent  deviation  from  average  nominal 
values  for  individual  jet  pump  diffuser-to- 
lower  plenum  differential  pressure  from  10% 
to  20%  is  required  to  bring  this  jet  pump 
performance  measurement  into  conformance 
with  the  performance  measurements  that  are 
looking  at  jet  pump  loop  flows.  Jet  pump  loop 


flow  is  the  sum  of  the  individual  jet  pump 
flows  within  the  loop.  Jet  pump  flow  is  the 
square  root  of  the  jet  pump  diffuser-to- 
plenum  differential  pressure  signal.  A  10% 
deviation  for  jet  pump  loop  flow  is  equivalent 
to  a  20%  deviation  for  jet  pump  differential 
pressure.  Therefore,  the  proposed 
surveillance  criteria  for  jet  pump  differential 
pressure  is  consistent  with  the  criteria  for  jet 
pump  loop  flow.  Thus,  the  margin  of  safety 
established  by  these  surveillances  has  not 
been  reduced. 

The  limit  on  loop  drive  flow  provides 
assurance  against  vessel  internals  flow 
induced  vibration.  Testing  has  demonstrated 
no  unacceptable  core  flow  induced  vibration 
occurs  in  either  loop  below  45.000  gpm.  Thus, 
a  limit  of  41,800  gpm  provides  adequate 
assurance  against  unacceptable  flow  induced 
vibrations  and  also  establishes  an  equivalent 
margin  of  safety.  The  remaining  recirculation 
system  parameters  were  confirmed  as 
conservative  by  startup  test  data,  and  no 
change  to  the  Technical  Specifications  or 
corresponding  margin  of  safety  is  required. 

Based  on  the  above,  the  staff  proposes 
that  the  proposed  amendment  will  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126.W 

Attorney  for  licensee:  Mark 
Wetterhahn,  Esq.,  Conner  & 
Wetterhahn,  Suite  1050. 1747 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20006. 

NRC  Project  Director  Robert  A. 
Capra 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone  Nuclear 
Power  Station,  Unit  No.  3,  New  London 
County,  Connecticut 

Date  of  amendment  request:  April  20, 
1989 

Description  of  amendment  request- 
The  proposed  amendment  would  change 
the  Millstone  Unit  3  Technical 
Specificatons  (TS)  to  allow  storage  of 
fuel  with  an  enrichment  of  up  to  5.0 
nominal  weight  percent  U-235  as 
follows:  (1)  Section  1.0,  "Definitions, " 
would  be  changed  by  adding  new  TS 
1.40  and  1.41  to  define  the  fiiel  regional 
storage  pattern.  (2)  A  new  TS  3/4.9.13 
"Spent  Fuel  Pool  -  Reactivity,"  would  be 
added  to  limit  the  fuel  K^  to  less  than  or 
equal  to  .95,  (3)  A  new  TS  3/4.9.14, 
"Spent  Fuel  Pool  -  Storage  Pattern," 
would  be  added  to  implement  the  fuel 
storage  pattern.  (4)  TS  5.6.1.1, 
"Criticality"  would  be  changed  and 
expanded  to  address  the  storage  of  fuel 
utilizing  a  regional  storage  system,  and 
(5)  A  new  TS  5.6.3,  "Capacity"  would  be 
added  to  address  the  use  of  cell  blocking 
devices  in  the  storage  of  fuel.  In  addition 
to  the  above,  the  licensee  has  requested 
that  TS  5.6.1.2,  be  deleted. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Millstone  Unit  3  spent  fuel  racks  are 
designed  to  limit  the  effective  neutron 
multiplication  factor  (K«fr)  to  less  than. 
or  equal  to,  .95  provided  that  the  stored 
fuel  enrichment  is  not  greater  than  3.85 
weight  percent  (w/o)  U-235.  The 
licensee  has  now  proposed  to  store  fuel 
with  an  enrichment  of  up  to  5.0  w/o  U- 
235.  The  increased  enrichment  would  be 
compensated  by  use  of  cell  blocking 
devices  which  would  limit  the  proximity 
of  high  enrichment  fuel  (up  to  5.0 
nominal  w/o  U-235). 

The  Millstone  Unit  No.  3  spent  fuel 
pool  (SEP)  storage  racks  were 
reanalyzed  by  Westinghouse  utilizing  a 
two-region  storage  scheme  to 
accommodate  a  nominal  5.0  w/o  U-235 
fuel.  Region  I  was  reanalyzed  to  show 
that  fresh  5.0  w/o  (nominal)  U-235  fuel 
can  be  stored  in  the  racks  in  a  three-out- 
of-four  storage  scheme.  Region  II  was 
reanalyzed  to  take  into  consideration 
the  changes  in  fuel  and  fission  product 
inventory  resulting  from  depletion  in  the 
reactor  core  of  fuel  with  nominal 
enrichments  up  to  5.0  w/o  U235. 

The  Region  I  rack  reanalysis  was 
based  on  maintaining  ^  less  than  or 
equal  to  0.95  for  storage  of 
Westinghouse  17  x  17  OFA  and  STD  fuel 
at  a  nominal  5.0  w/o  U-235  utilizing 
three-out-of-four  storage  cells  in  the 
array.  The  Region  II  spent  fuel  rack 
reanalysis  was  based  on  maintaining  ,^ 
less  than  or  equal  to  0.95  for  storage  of 
Westinghouse  17  x  17  OFA  and  STD  fuel 
at  a  nominal  5.0  w/o  U-235  with  an 
initial  enrichment/bumup  combination 
in  the  acceptable  area  of  proposed  TS 
Figure  3.9-1  with  utilization  of  every  cell 
permitted  for  storage  of  the  fuel 
assemblies. 

Title  10  CFR  Part  50.  Section  50.92 
contains  standards  for  determining 
whether  a  proposed  license  amendment 
involves  significant  hazards 
considerations.  In  this  regard,  the 
licensee  has  stated  that  the  proposed 
changes  to  the  TS  do  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident      > 
previously  anal>'zed.  The  proposed  change 
qualifies  the  Millstone  Unit  No.  3  SFP  racks 
for  an  increase  in  iniKal  fuel  enrichment  fri:im 
the  current  nominal  value  of  3.8  weigh  t- 
percent  U-235  to  a  maximum  nominal 
enrichment  of  5.0  weight-percent  U-235.  Th« 
increase  in  the  allowed  initial  fuel 
enrichment  and  the  subsequent  increase  in 
the  SFP  Cycle  S-specific  decay  heat  load  (duo 
to  the  bumup  and  discharge  of  this  fuel)  dofs 
not  adversely  impact  the  results  of  any 
previously  analyzed  accident. 

In  addition,  with  regard  to  TS  5.6.1.2. 
this  TS  can  be  deleted  since  it  restricts 
the  cff  of  first  cycle  fuel  to  .98  when 
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stored,  dry,  in  die  spent  fuel  racks.  Since 
the  spent  fuel  pool  will  remain  water- 
niled  for  the  life  of  the  facility,  the 
potential  ovenaoderating  effects  of 
aqueous  fire-fighting  foam,  are  no  longer 
a  ooncem. 

2.  Create  the  possibility  of  a  new  or 
difTerent  kind  (^  accident  from  any 
previously  analysed  accident.  Since  there  are 
no  changes  in  the  way  the  plant  is  operated 
or  in  the  opera  tioa  of  the  equipment  credited 
in  tile  design  basis  accidents,  the  potential  for 
an  unanalysed  acddent  is  not  created.  Alaa 
no  new  failure  modes  ore  introduced. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety.  T^e  proposed  change 
qualifies  the  Millstone  Unit  No.  3  SFP  racks 
for  an  increase  in  initial  fuel  enrichment.  This 
increase  and  the  subsequent  incraase  in  the 
SFP  Cycle  S-spedflc  decay  heat  load  (due  to 
the  bumup  and  discharge  of  this  fuel)  does 
not  adversely  impact  the  consequences  of 
any  accident  previously  analyzed;  therefore, 
there  is  no  reduction  in  the  margin  of  safety. 

The  NRC  staff  concurs  with  the 
licensee's  assessment  concerning  no 
significant  hazards  considerations 
associated  with  the  April  20, 19S9 
application.  Accordingly,  the  staff  has 
made  a  proposed  determination  that  the 
application  for  amendment  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Waterford  Public  Library.  49 
Rope  Perry  Road.  Waterford. 
Connecticut  06385. 

Attorney  fm  licensee:  Gerald  Garfield, 
Esquire.  Day.  Beny  ft  Howard.  One 
Constitution  Plaza.  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stolz 

Padfic  Gas  and  Bectric  Company, 
Docket  Noa.  SO-275  and  50-323.  Diablo 
Canyon  Power  Plant,  Unit  Nos.  1  and  2. 
San  Lids  Obispo  County,  California 

Dates  of  amendment  request: 
February  28. 1989  and  April  27  1988 
(Reference  LAR  89«1) 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  combined  Technical  Specifications 
(TS)  for  the  Diablo  Canyon  Power  Plant 
(DCPP)  Unit  Nos.  1  and  2  to: 

(1)  Change  the  description  of  Plant 
Staff  Review  Committee  (PSRC) 
membership  by  using  functional  and 
organizational  description  of  the  PSRC 
responsibilities  rather  than  by  formal 
job  title. 

(2)  Specify  that  the  qualifications  of 
each  PSRC  member  shall  meet  or  exceed 
the  requirements  and  recommendations 
of  ANSl/ANS  3.1-1978. 

(3)  Increase  the  PSRC  quorum 
requirements  to  a  majority  (more  than 
one-half)  of  the  members  of  the  PSRC, 
and 

(4)  Revise  the  review  and  approval 
methodology  for  procedures  to  allow 
independent  teclmically  qualified 


individuals  to  conduct  procedure 
reviews  instead  of  the  PSRC. 

Specific  TS  changes  include  the 
following:  TS  Section  6.S.1  would  be 
revised  regarding  description  of  PSRC 
membership,  quorum  requirements. 
qualiAcations  and  review 
responsibilities  and  would  be 
renumbered  to  TS  Section  8.5.2.;  TS 
Section  6.5.1  would  be  added  regarding 
the  review  methodology  for  procedures: 
TS  Section  6,8  would  be  revised 
regarding  methodology  for  procedures. 

This  request  was  previously  noticed  in 
the  Federal  Register  on  May  3. 1989  at  54 
FR 18950.  This  replaces  the  previous 
notice. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  cons^eration  exists 
as  stated  in  10  CFR  5a92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee,  in  its  submittal  of 
February  28, 1980.  evaluated  the 
proposed  changes  against  the  significant 
hazards  criteria  of  10  CFR  50.92  and 
against  the  Commission  guidance 
concerning  application  of  this  standard. 
Based  on  the  evaluation  given  below, 
the  licensee  has  concluded  that  the 
proposed  changes  do  not  involve  a 
significant  hazards  consideration.  The 
licensee's  evaluation  is  as  follows: 

a.  Does  the  change  involve  a  significant 
increase  in  the  probabiiit>'  or  consequences 
of  an  accident  previously  evaluated? 

The  change  regarding  the  procedures 
review  methodology  will  not  result  in  a 
decrease  in  the  effectiveness  of  the  review 
methodology  and  will  result  in  an  equivalent 
or  more  effective  level  of  review. 

The  other  proposed  changes  are 
administrative  in  nature,  do  not  affect  plant 
operations,  constitute  more  restrictive 
requirements,  and  provide  greater  assurance 
of  effective  performance.  These  changes  are 
expected  to  result  in  improved  administrative 
practices.  Therefore,  these  proposed  changes 
will  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

...(T|here  is  no  physical  alteration  to  any 
plant  system,  nor  is  there  a  change  in  the 
method  by  which  any  safety  related  system 
performs  its  function.  The  proposed  changes 


are  administrative  in  nature,  are  more 
restrictive  and,  therefore,  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  preriensly  evaluated 

c.  Does  the  change  invohre  a  significant 
reduction  in  the  margin  of  safety? 

The  proposed  chaises  are  administrative 
in  nature  or  ore  more  restrictive  and. 
therefore,  will  not  reduce  any  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
proposed  TS  changes  and  the  no 
significant  hazards  consideration 
determination  provided  in  the  licensee's 
February  28, 1989  submittal  and  finds 
them  acceptable.  The  staff  has  also  ^ 

reviewed  the  additional  TS  changes 
proposed  in  the  licensee's  submittal  of 
April  27. 1989  and  finds  that  they  do  not 
alter  the  licensee's  no  significant 
hazards  consideration  determination 
described  above.  On  this  basis,  the  staff 
proposes  to  determine  that  these 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  CaUfomia  I*olytechnic  State 
University  Library.  Government 
Documents  and  Maps  Department.  San 
Luis  Obispo,  California  93407. 

Attorneys  for  licensee:  Richaid  R. 
Locke.  Esq.,  Pacific  Gas  and  Electric 
Company.  P.O.  Box  7442.  San  Francisco, 
California  94120  and  Bruce  Norton.  Esq., 
c/o  Pacific  Gas  and  Electric  Company. 
P.O.  Box  7442,  San  Francisco,  Cdlifomia 
94120. 

NRC  Project  Director:  George  W. 
Knighton 

Pennsylvania  Power  and  light 
Company,  Dodcet  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric  Station. 
Units  1  and  2,  Luzerne  County. 
Pennsylvania 

Date  of  amendment  request:  April  14. 
1989 

Description  of  amendment  request: 
The  proposed  Technical  Specufication 
changes  involve  removal  of  the  thermal 
overload  protection  bypass  capability  of 
the  diesel  generators  A  through  E 
Emergency  Service  Water  (ESW) 
System  valves  and  reduction  of  the 
battery  load  profiles  for  the  Diesel 
Generator  E 125  v  dc  battery.  The 
changes  wiU  support  the  modification  of 
the  diesel  generators  ESW  system 
valves  needed  to  meet  the  requirement 
of  10  CFR  Part  50  Appendix  R. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.g2(c]).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
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in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
request  and  concurs  with  the  following 
basis  and  conclusion  provided  by  the 
licensee  in  its  April  14. 1989  submittal. 

I.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  Since  once  the  auto-loop  transfer  logic 
is  removed,  the  Diesel  Generator  A  through  D 
ESW  valves  no  longer  have  a  safety  related 
function  other  than  maintaining  the  flow  path 
integrity  or  an  isolation  boundary  when  the 
diesel  generator  is  not  aligned,  lliese  valves 
will  be  open  when  diesel  generators  are 
aligned  and  will  have  no  automatic  actuation 
functions  thus  the  thermal  overload 
protection  does  not  need  to  be  continuously 
bypassed  nor  does  it  need  the  capability  of 
being  bypassed.  With  the  auto-loop  transfer 
logic  de-energized,  the  Diesel  Generator  "E" 
valves'  only  safety  related  function  (other 
than  flowpath  integrity  and  isolation 
boundary)  is  to  automatically  close  during  a 
LOCA  and/or  LOOP  condition  when  the 
diesel  generator  is  not  aligned  but  is  being 
tested.  The  Diesel  Generator  "E"  ESW  loop  B 
valves  had  this  auto-close  feature 
incorporated  in  their  design  since  their 
installation.  The  installation  of  the  auto- 
closure  for  the  loop  A  valves  has  the  same 
basis  as  for  the  loop  B  valves.  The  Technical 
Specification  changes  for  the  loop  B  valves 
were  approved  in  Amendment  No.  61  for 
NPF-14  and  Amendment  No.  32  for  NPF-22 
dated  3/16/87. 

FSAR  Subsection  8.3.2.1.1.4  stated  that  the 
station  batteries  have  sufficient  capacity 
without  the  charger  to  independently  supply 
the  required  loads  for  four  hours.  The 
Technical  Specifications  require  that  the 
batteries  be  surveilled  to  dummy  loads  which 
cirf!  greater  than  design  loads.  An  assessment 
hds  been  performed  by  our  engineering 
department  which  verifies  that  the  battery 
hHs  adequate  capacity  to  power  the  actual 
loads  on  the  125  v  dc  system.  The  new  load 
profile  contained  in  the  proposed  amendment 
to  the  Technical  Specifications  envelop(e)  the 
actual  loads. 

II.  Does  the  proposed  change  create  the 
possibility  of  a  ncn  or  different  kind  of 
accident  from  any  .accident  previously 
evaluated? 

No.  Since  the  proposed  changes  do  not 
change  the  function  of  the  ESW  system,  they 
will  not  introduce  a  new  or  different  kind  of 
event.  Any  postulated  accident(s]  resulting 
from  these  changes  are  bounded  by  previous 
analysis. 

A(s)  stated  in  Part  I,  the  batteries  have 
sufficient  capacity  to  power  the  actual 
battery  loads  thus  enabling  them  to  perform 
their  intended  function.  Any  postulated 
accident  resulting  from  this  change  is 
bounded  by  previous  analysis. 


111.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

No.  Since  the  diesel  generator  ESW  valves 
no  longer  provide  an  automatic  safety 
function,  the  removal  of  the  continuous 
thermal  overload  protection  bypass  does  not 
reduce  a  margin  of  safety.  The  addition  of  the 
auto-close  and  automatic  thermal  overload 
protection  bypass  for  the  Diesel  Generator 
"E"  Loop  A  ESW  valves  does  not  degrade  the 
margin  of  safety  of  the  ESW  system  or  diesel 
generators.  This  change  has  abeady  been 
approved  for  the  Lx)op  B  ESW  valves. 

IEEE  485  requires  that  the  related  battery 
capacity  include  a  margin  for  aging  of  the 
battery  and  the  temperature  of  the  batteries' 
environment  at  the  beginning  of  battery  life. 
This  margin  allows  replacement  of  the 
battery  when  its  capacity  is  decreased  to  80% 
of  its  rated  capacity  (100%  design  lofld).  Our 
engineering  department  has  determined  that 
with  the  revised  reduced  load  profile  the 
Class  IE  125  (v  dc]  battery  will  supply  its 
connected  emergency  loads  with  greater 
margins  of  safety  at  the  battery  electrolyte 
temperatures  equal  to  or  greater  than  00*  F 
and  with  25%  aging  margins  relative  to  load 
as  recommended  by  IEEE-485-1983.  With 
decreased  battery  loads  it  can  be  concluded 
that  the  overall  safety  margin  of  the  plant  is 
not  diminished. 

Based  on  the  above  considerations, 
the  Commission  proposes  to  determine 
that  the  proposed  changes  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre. 
Pennsylvania  18701 

Attorney  for  licensee:  Jay  Silbeig, 
Esquire.  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NW., 
Washington,  DC  20037 

NRC  Project  Director:  Walter  R. 
Butler 

Sacramento  Munidpal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco  Nudear 
Generating  Station,  Sacramento  County, 
CaUfomia 

Date  of  amendment  request-  January 
16,1986 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
Paragraph  2.C(4)  of  the  license  for 
Rancho  Seco  Nudear  Generating 
Station.  The  request  is  based  on   'le 
licensee's  re-evaluation  of  fire  areas  in 
its  1985  Updated  Fire  Hazards  Analysis, 
which  no  longer  requires  some  of  the 
fne  doors  and  dampers  required  by  the 
Savety  Evaluation  referenced  in 
Paragraph  2.C(4).  Specifically,  the 
proposed  amendment  would  revise 
Paragraphs  3.1.5(1),  3.1.30(1),  3.1.25(1) 
and  3.1.40(5)  of  the  referenced  Safety 
Evaluation  such  that  certain  fire  doors 
and  dampers  would  no  longer  be 
required  due  to  revised  fire  boundaries. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  (2)  Create  the  possibility  of  a 
new  or  different  kind  of  accident  than 
previously  evaluated;  or  (3)  Involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  licensee  has  determined  that  the 
proposed  change  will  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  changes  in  fire 
loadings  are  not  significant.  The  revised 
fire  boundaries  included  in  the  1985 
Rancho  Seco  Updated  Fire  Hazards 
Analysis  no  longer  require  the  afiected 
doors  and  dampers.  (2)  Create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  affected  doors 
and  dampers  either  no  longer  penetrate 
fire  boundaries  or  by  other  means 
preclude  a  fire  from  propagating  to  other 
fire  areas.  (3)  Involve  a  significant 
reduction  in  the  margin  of  safety 
because  based  on  the  fire  loadings  and 
the  fire  boundaries  used  for  the  affected 
areas,  the  fire  would  be  contained  in  the 
area  and  safe  shutdown  equipment  in 
other  fire  areas  would  be  adequately 
protected. 

Accordingly,  the  licensee  has 
determined  that  the  proposed  changes  to 
the  license  copditions  of  the  Rancho 
Seco  License  involve  no  significant 
hazards  consideration. 

The  !MRC  staff  has  reviewed  the 
proposed  amendment  and  the  licensees 
determination  and  find  them  acceptable. 
Therefore,  the  staff  proposes  to 
determine  that^he  amendment  request 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Martin  Luther  King  Regional 
Library,  7430  24th  Street  Bypass. 
Sacramento.  California  95822. 

Attorney  for  licensee:  David  S. 
Kaplan.  Sacramento  Municipal  Utility 
District.  6201  S  Street,  P.  O.  Box  15830. 
Sacramento,  California  95813. 

NRC  Project  Director  George  W. 
Knighton 
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TeniMHae  Valley  Authority.  Docket 
Not.  SO-289, 5»-280  and  50-296.  Browns 
Feiry  Nuclear  Plant.  Units  1. 2  and  3. 
Umestoiie  County.  Alabama 

Date  of  amendment  requests:  January 
13. 1989  (TS  256) 

Description  of  amendment  requests: 
The  proposed  technical  speciHcation 
(TS)  for  Browns  Perry,  Units  1,  2  and  3 
would  delete  the  current  surveillance 
performed  on  redtmdant  but 
independent  systems  when  a  system  is 
declared  inoperable.  For  example,  the 
current  TS  require  that  should  one  core 
spray  s]rstem  (CSS)  loop  become 
inoperable,  the  remaining  CSS  loop,  the 
residual  heat  removal  (RHR)  system, 
and  the  associated  diesel  generator  are 
required  to  be  operable.  The  current  TS 
surveillance  requires  that  the  other  CSS 
loop  shall  be  demonstrated  operable 
immediately  (i.e.,  tested]  and  daily 
thereafter  until  the  inoperable  CSS  loop 
is  either  declared  operable  or  the 
reactor  is  shut  down.  The  change  would 
delete  these  type  of  requirements  from 
the  following  systems:  CSS,  RHR, 
residual  heat  removal  service  water 
(RHRSW),  emergency  equipment  cooling 
water  (EECW),  reactor  core  injection 
cooling  (RCIC),  and  automatic 
depressurization  system  (ADS).  A 
surveillance  to  verify  the  alignment  of 
valves  in  the  injection/safety  related 
flow  paths  is  added. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92.  the 
licensee  has  performed  and  provided  the 
foliuwing  analysis. 

1.  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  current  technical  specifications  require 
additional  surveillance  testing  be  conducted 
on  redundant  systems  when  a  system  or 
portion  of  a  system  is  declared  inoperable 
This  amendment  deletes  the  additional 
surveillance  testing  requirements  lor 
redundant  operable  systems  when  an  LCO  is 
entered.  The  intended  function  of  the  existing 
testing  requirement  will  be  served  instead  by 
performance  of  periodic  ASME  Section  XI 
tests  coupled  with  monthly  valve  alignmeril 
checks.  The  ASME  Section  XI  testing  has 
been  previously  submitted  for  the  BFN  units 
1.  2.  and  3  technical  specifications  by 
technical  specification  amendment  number 
235.  The  removal  of  the  additional 


surveillance  testing  from  the  technical 
speciHcations  would  decrease  the  probability 
of  equipment  failure  Iwcause  the  excessive 
testing  will  cause  unnecessary  wear  on  the 
safety  related  equipment  and  unnecessary 
challenges  to  the  safety  systems.  Also,  the 
probability  of  human  error  will  decrease  as  a 
result  of  removing  the  excessive  testing. 
Human  error  such  as  misalignment  of  valves 
after  the  system  is  returned  to  this  normal 
configuration  following  testing,  and  the 
misdirection  of  the  operators'  attention  from 
monitoring  and  directing  plant  operations 
becomes  less  prot>able  if  this  testing  is  not 
performed.  Removing  the  excessive  scope 
and  frequency  of  surveillance  testing,  many 
of  which  are  not  required  on  a  daily  basis 
during  LCO's,  will  actually  decrease  the 
probability  of  equipment  failure  which  could 
require  plant  shutdown. 

2.  This  change  does  not  create  the 
possibility  of  a  new  or  di^erent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  reduction  of  surveillance  testing  on 
redundant  systems  when  the  ECCS  and  RCIC 
systems  enter  an  LCO  will  reduce  the 
probability  of  equipment  failure  and  human 
error.  The  deletion  of  this  additional 
surveillance  testing  will  not  reduce  the  ability 
of  redundant  systems  to  mitigate  a  design 
basis  accident.  Therefore,  the  possibility  of  a 
new  or  different  kind  of  accident  is  not 
created. 

3.  This  change  does  not  involve  significant 
reduction  in  a  margin  of  safety. 

This  technical  specification  change  will  not 
reduce  the  required  equipment  during  an  LCO 
or  normal  operating  conditions  given  in  the 
technical  specifications  basis  for  the  residual 
heat  removal,  high  pressure  coolant  injection, 
core  spray,  residual  heat  removal  service 
water,  emergency  equipment  cooling  water, 
fill  maintenance  or  automatic 
depressurization  systems.  The  reduction  in 
testing  will  decrease  the  probability  of 
equipment  failure  and  human  error. 
Therefore,  the  margin  of  safety  for  the 
systems  and  the  equipment  contained  in 
these  systems  will  not  be  significantly 
reduced. 

Since  the  application  for  amendment 
involves  proposed  changes  that  are 
encompassed  by  the  criteria  for  which  no 
significant  hazards  consideration  exists,  TVA 
has  made  a  proposed  determination  that  the 
application  involves  no  significant  hazards 
consideration. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens.  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director:  Suzanne 
Black 


Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant.  Units  1  and  2.  Hamilton 
County.  Tennessee 

Date  of  amendment  requests:  April  17, 
1989  (TS  89-16) 

Description  of  amendment  requests: 
The  Tennessee  Valley  Authority  (TVA) 
proposes  to  modify  Section  6. 
Administrative  Controls,  of  the 
Sequoyah  Nuclear  Plant  (SQN),  Units  1 
and  2,  Technical  Specification  (TS).  The 
proposed  changes  are  to  revise 
Specifications  6.2.3.2  and  6.2.3.4  to 
reflect  the  current  restructuring  of  TVA's 
nuclear  power  organization.  The 
proposed  administrative  change 
specifically  addresses  the  Independent 
Siafety  Engineering  Group  (ISEG)  with 
regard  to  site  and  corporate  staffing  and 
the  corporate  official  to  whom  ISEG 
makes  recommendations.  The  ISEG 
would  provide  its  recommendations  to 
the  Manager  of  the  Nuclear  Manager's 
Review  Group  instead  of  the  current 
Director  of  Nuclear  Licensing  and 
Regulatory  Affairs.  In  addition,  TVA  is 
proposing  to  rename  ISEG  to 
Independent  Safety  Engineering  (ISE). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
TVA  provided  the  following  information 
in  its  application  to  support  the 
proposed  changes: 

The  organizational  changes  within  the 
management  structure  of  TVA's  nuclear 
power  organization  have  been  made  to 
consolidate  independent  oversight  and, 
assessment  functions.  This  organizational 
realignment  would  place  ISE  within  the 
Nuclear  Manager's  Review  Croup  under  the 
newly  formed  Nuclear  Assurance  and 
Services  organization.  TS  6.2.3.4  currently 
requires  that  ISEG  make  their 
recommendations  to  the  Director  of  Nuclear 
Licensing  and  Regulator}'  Affairs.  TVA  s 
stated  reorganization  would,  therefore, 
require  that  specification  6.2.3.4  be  revised  to 
indicate  the  new  corporate  official  to  whom 
ISE  would  make  recommendations.  This 
corporate  official  would  be  entitled  Manager 
of  the  Nuclear  Manager's  Review  Group. 

An  additional  proposed  change  has  been 
made  to  the  composition  of  ISE  with  regard  to 
stnffing  of  full-time  engineers  among  TVA's 
nuclear  sites.  This  change  to  specification 
6.2.3.2  clarifies  stafnng  requirements  if  more 
than  3  engineers  are  assigned  full-time  at 
both  SQN  and  Browns  Ferrj'  Nuclear  Plant 
sites.  The  manager  of  ISE  would  be  located  a\ 
TVA's  corporate  office  and  would  serve  a 
generic  function  to  support  both  TVA  sites. 
The  combined  manpower  would  continue  to 
provide  a  total  of  five  dedicated  full-time 
employees  within  ISE. 

The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
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requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  provided  the  following 
analysis: 

TVA  has  evaluated  the  proposed  TS 
change  and  has  determined  that  it  does  not 
represent  a  significant  hazards  consideration 
based  on  criteria  established  in  10  CFR 
50.92(c).  Operation  of  SQN  in  accordance 
with  the  proposed  amendment  will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  changes 
to  the  ISEG  staffing  requirements  and  the  title 
of  the  corporate  official  to  whom  ISEG  makes 
recommendations  has  not  affected  the  safe 
operation  of  SQN.  These  changes  are 
administrative  in  nature  and  serve  to  reflect 
recent  organizational  changes  within  TVA's 
nuclear  power  program.  Since  the  proposed 
amendment  has  not  resulted  in  any  changes 
to  hardware,  procedures,  or  the  safety 
analysis  report,  the  probability  or 
consequences  of  an  accident  previously 
evaluated  has  not  been  increased. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  The  proposed  change  to 
specification  6.2.3.2  revises  ISEG  onsite  and 
corporate  staffing  requirements.  These 
staffing  changes  continue  to  provide  a  total  of 
five  dedicated  full-time  engineers  within 
ISEG.  The  proposed  change  to  specification 
6.2.3.4  provides  a  change  in  the  corporate 
official  to  whom  ISEG  makes 
recommendations.  These  changes  are 
administrative  changes  that  reflect 
realignment  of  the  management  structure 
within  TVA's  nuclear  power  organization. 
The  proposed  amendment  does  not  involve  a 
physical  change  to  the  facility:  therefore,  no 
new  or  different  kind  of  accident  is  created. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  revision  to 
administrative  specifications  6.2.3.2  and 
6.2.3.4  reflects  current  restructuring  of  TVA's 
nuclear  power  organization.  These  changes  in 
no  way  affect  the  physical  facility  design  or 
safe  operation  of  SQN.  The  function  of  ISEG 
continues  to  conform  with  NUREG-0737 
requirements  for  performing  [an]  independent 
review  of  plant  activities.  Because 
compliance  with  the  regulatory  requirP!i:i'nts 
has  not  been  compromised  and  becaise  these 
changes  did  not  alter  the  facility  or  its  design, 
there  is  no  reduction  in  the  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

LocaJ  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 


400  West  Summit  Hill  Drive.  Ell  B33. 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director:  Suzanne 
Black 

Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  No.  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request- 
November  2, 1987  and  January  5. 1989. 

Description  of  amendment  request: 
The  proposed  amendment  would  correct 
typographical  errors  and  make  minor 
word  changes  to  achieve  consistency 
between  the  Technical  Specifications 
and  plant  nomenclature.  It  would  also 
delete  certain  statements  which  are  no 
longer  necessary  because  of  elapsed 
time  and/or  completion  of  specified 
actions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated;  or  (3)  Involve  a  significant 
reduction  in  a  margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  changes  to  correct 
typographical  errors  and  make  minor 
word  changes  to  achieve  consistency 
between  the  Technical  Specifications 
and  plant  nomenclature  and  to  delete 
certain  statements  which  are  no  longer 
necessary  against  the  standards 
provided  above  and  has  determined  that 
the  changes  would  have  no  significant 
hazards  consideration  because  they  are 
strictly  administrative  in  nature.  The 
staff  agrees  with  this  evaluation. 

The  Commission  has  provided 
examples  (51  FR  7751)  of  amendments 
that  are  not  likely  to  involve  significant 
hazards  considerations.  One  of  these 
examples,  (i),  states:  "A  purely 
administrative  change  to  the  technical 
specifications:  for  example,  a  change  to 
achieve  consistency  throughout  the 
technical  specifications,  correction  of  an 
error,  or  a  change  in  nomenclature."  The 
proposed  correction  of  typographical 
errors  and  minor  wording  changes  to 
achieve  consistency  are  administrative 
in  nature  and  therefore  are  similar  to 
example  (i). 


Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed 
amendment  would  involve  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Librnry. 
Documents  Department,  2801  Bancroft 
Avenue.  Toledo.  Ohio  4;i606. 

Attorney  for  licensee:  Gerald 
Charnoff.  Esquire,  Shaw,  Pittman,  Potts 
and  Trowbridge.  2300  N  Street.  NW.. 
Washington,  DC  20037. 

NRC  Project  Director:  John  N.  Hannon 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281.  Surry 
Power  Station,  Unit  Nos.  1  and  2.  Surry 
County,  Virginia 

Date  of  amendment  requests:  Apnl  6. 
1989 

Description  of  amendment  requests: 
The  proposed  Technical  Specifications 
(TS)  changes  would  modify  the 
requirement  for  dry  rotation  testing  of 
the  inside  recirculation  spray  pumps 
(IRSP)  from  monthly  to  quarterly,  and 
add  a  requirement  to  perform  full  flow 
testing  of  the  IRSP  each  refueling 
outage.  In  addition,  the  proposed 
amendments  will  require  a  visual 
inspection  of  the  containment  sumps 
each  refueling  outage  and  after  major 
maintenance  of  the  ISRP  to  verify-  sump 
component  integrity  and  the  absence  of 
foreign  debris. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  reviewed  the 
proposed  changes  in  accordance  with 
the  requirements  of  10  CFR  50.92  and 
has  determined  that  the  request  does  not 
involve  significant  hazards 
considerations  in  that: 

1)  The  implementation  of  these  proposed 
changes  [does]  not  significantly  increase  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  or  malfunction 
of  equipment  importani  to  safety  and 
previously  evaluated  in  the  Updated  Final 
Safety  Analysis  Report  [USFARj.  The 
changes  continue  to  require  functional  testing 
for  operability  in  accordance  with  ASME 
Section  XI  as  modified  by  our  1ST  Program 
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Relief  Request.  Although  the  frequency  for 
dry  testing  the  Inside  Recirculation  Spray 
Pumps  has  been  reduced  to  quarterly, 
performing  the  dynamic  flow  testing  of  the 
pumps  each  refueling  outage  provides 
empirical  data  to  directly  evaluate  pump 
perfonnance  and  operability.  In  addition,  the 
proposed  reduction  in  dry  pump  testing,  in 
combination  with  planned  maintenance  to 
overhaul  the  pumps  every  five  years,  reduces 
the  potential  for  any  significant  pump  bearing 
degradation.  Likewise,  the  proposed  change 
to  formally  require  visual  inspection  of 
containment  sumps  every  refueling  outage 
specifically  reduces  the  potential  for  foreign 
debris  in  the  sumps  which  could  lead  to  pump 
and/or  associated  system  performance 
degradation.  Therefore,  ■  significant  increase 
in  the  probability  or  consequences  of  an 
accident  has  not  been  created  by  these 
proposed  changes. 

2)  The  implementation  of  these  proposed 
changes  [does)  not  create  a  possibility  for  an 
accident  or  a  malfunction  of  a  different  type 
than  any  evaluated  previously  in  the  UFSAR. 
Pump  testing  continues  in  accordance  with 
ASME  Section  XI  requirements  and  current 
NRC  approved  practices.  (Inasmuch)  as  the 
proposied  changes  only  define  surveillance 
testing  requirements,  they  do  not  create  new 
or  different  kinds  of  accidents.  Additionally, 
the  proposed  change  for  sump  visual 
inspections  is  specifically  made  to  preclude 
the  possibility  of  system  degradation 
associated  with  foreign  debris  which  may 
result  in  a  malfunction  different  than  that 
previously  evaluated. 

3)  The  implementation  of  these  proposed 
changes  (does)  not  significantly  reduce  the 
margin  of  safety  as  defined  in  the  basis  of 
any  Technical  Specification.  Testing  and 
operability  requirements  are  established  in 
accordance  with  ASME  Section  XI  and  the 
Technical  Specificatioiu.  No  assumptions 
used  in  the  UFSAR  Chapter  14  accident 
analysis  are  affected  by  these  proposed 
changes. 

Based  on  the  stafTi  review  of  the 
licensee's  analysis,  the  staff  agrees  with 
the  licensee's  conclusions  as  stated 
above.  Therefore,  the  staff  proposes  to 
determine  that  the  proposed 
amendments  do  not  involve  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg. 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq..  Hunton  and  Williams, 
Post  Office  Box  1535.  Richmond, 
Virginia  23213. 

NRC  Project  Director:  Herbert  N. 
Berkow 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-286  and  50-301.  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and  2. 
Town  of  Two  Creeks.  Manitowoc 
County.  Wisconsin 

Date  of  amendments  request:  March 
17.1988 

Description  of  amendments  request: 
The  amendment  would  revise  Technical 


Speciflcation  15.2.3.1.B(5)  to  eliminate 
the  f-delta-I  function  (function  of 
neutron  flux  difference  between  upper 
and  lower  core)  from  the  overpower 
delta-T  (OPDT)  setpoint  to  increase  the 
flexibility  of  operation  at  full  power  by 
allowing  use  of  the  full  flux  difference 
operating  envelope.  The  request  would 
also  change  the  associated  TS  bases  for 
this  specincation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
in  10  CFR  50.92.  A  proposed  amendment 
to  an  operating  license  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequence  of  an 
accident  previously  evaluated;  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated:  or  (3)  involve  a  signiHcant 
reduction  in  the  margin  of  safety. 

The  proposed  amendment  would 
remove  the  f-delta-I  function  from  the 
OPDT  setpoint  described  in  TS 
15.2.3.1.B(5)  to  increase  the  flexibility  of 
plant  operation  at  full  power. 
Additionally,  the  associated  TS  bases 
for  this  specification  would  be  modified 
to  remove  the  correction  for  axial  power 
distribution,  since  the  setpoint  would  no 
longer  require  this  correction. 

'The  design  bases  of  the  OPDT  are 
presented  in  the  report  WCAP-8745-P-A, 
"Design  Bases  for  tiie  Thermal 
Overpower  Delta-T  and  the  Thermal 
Overtemperature  Delta-T  Trip 
Functions,"  dated  September  1986.  This 
report  was  accepted  for  referencing  by 
the  NRC  in  a  safety  evaluation  dated 
April  17, 1986.  The  licensee  references 
this  report  in  its  evaluation  of  the 
proposed  no  significant  hazards 
consideration. 

The  proposed  amendment  revising  the 
OPDT  setpoint  calculation  will  not 
significantly  increase  the  probabihty  or 
consequences  of  an  accident  previously 
analyzed.  The  OPDT  setpoint  helps  to 
ensure  that  the  core  safety  limits  are  not 
violated.  These  limits  are  used  to 
determine  the  acceptability  of  the 
consequences  of  certain  design  basis 
events  and  as  such  have  no  effect  on  the 
probability  of  those  events  occurring. 
Analysis  of  Condition  II  events  for 
control  bank  and  dilution/boration 
system  malfunctions  without  the  f-delta- 
I  penalty  included  in  the  OPDT  setpoint 
confirmed  that  the  resulting  overpower 
conditions  did  not  yield  a  linear  power 
density  that  Would  cause  fuel  centerline 
melting.  The  core  safety  limits  will  not 
be  adversely  impacted  and  there  will  be 


no  significant  increase  in  the 
consequences  of  a  previously  evaluated 
accident. 

The  proposed  amendment  does  not 
involve  any  physical  modifications  to 
the  Point  Beach  nuclear  cores,  but 
instead  involves  a  minor  change  to  the 
OPDT  setpoint  calculation.  Therefore, 
the  proposed  change  cannot  create  the 
possibility  for  a  new  or  different  kind  of 
accident  h-om  any  accident  previously 
evaluated. 

The  proposed  change  will  not  alter  the 
core  safety  limits,  and  analysis  has 
shown  that  the  core  safety  limits  will 
not  be  exceeded  as  a  result  of  the 
change.  The  purpose  of  the  OPDT 
setpoint  is  to  ensure  that  the  core  safety 
limits  prevent  fuel  centerline  melting. 
The  removal  of  the  f-delta-I  from  the 
setpoint  equation  will  not  impact  this 
purpose.  Therefore,  this  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

Based  on  the  above  information,  the 
staff  proposes  to  determine  that  the 
proposed  change  to  the  TS  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers, 
Wisconsin. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW,. 
Washington.  DC  20037. 

NRC  Project  Director  John  N. 
Hannon. 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County.  Kansas 

Date  of  amendment  request-  April  13, 
1989 

Description  of  amendment  request: 
The  license  amendment  request 
proposes  to  revise  Technical 
Specifications  3.1.3.4  and  Figure  3.1-1  to 
change  the  fully  withdrawn  position  of 
the  Rod  Cluster  Control  Assemblies  for 
Wolf  Creek  Generating  Station  to  a 
range  of  222  to  231  steps  inclusive.  Wolf 
Creek  Generating  Station  (WCGS) 
Technical  Specifications  require  all 
shutdown  rods  to  be  fully  withdrawn 
and  all  control  rod  banks  to  be 
withdrawn  in  accordance  with  Figure 
3.1-1.  Past  operational  history  at  WCGS 
has  shown  that  long  periods  of 
operation  with  the  control  rods 
withdrawn  to  228  steps  has  led  to 
control  rod  wear  by  fretting  against  the 
upper  internals  guide  surface  due  to 
flow  induced  vibration.  In  order  to 
minimize  the  effect  of  this  control  rod 
wear,  axial  repositioning  of  the  control 
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rods  can  be  used  to  eliminate  further 
degradation  at  locations  where  control 
rod  wear  has  been  observed.  This 
Technical  Specification  change  would 
allow  axial  repositioning  between  222 
steps  and  231  steps  withdrawn. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
signiHcant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  the 
following  analysis  of  no  significant 
hazards  considerations  using  the 
Commission's  standards. 

This  license  amendment  request  will  allow 
axial  repositioning  of  the  control  rods  to 
minimize  the  effect  of  control  rod  wear  by 
eliminating  further  degradation  at  locations 
at  which  wear  has  been  observed.  The 
probability  and  consequences  of  accidents 
and  transients  previously  evaluated  in  the 
Updated  Safety  Analysis  Report,  including 
LOCA  and  non  LOCA  events,  have  been 
evaluated  and/or  reanalyzed  and  are  not 
affected  by  the  proposed  changes.  Therefore, 
the  proposed  changes  would  not  involve  an 
increase  in  the  probability  of  occurrence  of 
an  accident  previously  evaluated. 

The  proposed  Technical  Specification 
changes  do  not  create  any  new  failure  modes 
from  those  assumed  in  the  accident  analyses. 
The  accidents  assumed  to  occur  at  the 
previous  fully  withdrawn  position  are  the 
same  as  those  for  the  proposed  position  range 
of  222  to  231  steps.  No  changes  to  the 
operation  of  the  ruiitrol  rod  drive  mechanism 
are  associated  with  the  change.  Therefore, 
the  possibility  of  a  new  or  different  kind  of 
accident  would  nut  be  created  by  the 
proposed  changes. 

The  proposed  Technical  Specification 
changes  do  not  affect  the  rod  drop  time  limit 
or  the  control  rod  bank  and  rod  insertion 
limits.  The  affected  safety  analyses  have 
been  evaluated,  and  it  has  been  determined 
that  all  applicable  safety  criteria  are  met  with 
no  significant  adverse  affects  on  analyses 
results.  Therefore,  the  margin  of  safety  as 
defined  by  the  USAR,  safety  analyses,  and 
the  Technical  Specification  Bases  would  not 
be  significantly  reduced. 

Based  on  the  previous  discussion,  the 
licensee  concluded  that  the  proposed 
amendment  request  does  not  involve  a 
significant  increase  in  the  probability  of 
a  new  or  different  kind  of  accident  h-om 
any  accident  previously  evaluated;  nor 
involve  a  significant  reduction  in  the 


required  margin  of  safety.  The  NRC  staff 
has  reviewed  the  licensee's  no 
significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  The  staff  has, 
therefore,  made  a  proposed 
determination  that  the  licensee's  request 
docs  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  Emporia  State  University, 
William  Allen  White  Library,  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka,  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW., 
Washington,  DC  20037 

NRC  Project  Director:  Jose  A.  Calvo 

Yankee  Atomic  Electric  Company 
Docket  No.  50-029  Yankee  Nuclear 
Power  Station,  Franklin  Coimt>', 
Massachusetts 

Date  of  application  for  amendment- 
April  14, 1989. 

Description  of  amendment  request- 
The  proposed  amendment  is  a 
completely  new  section  of  the  Control 
Room  Emergency  Air  Cleaning  System 
technical  specification. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
signiHcant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee's  analyses  contained  in 
the  April  14, 1989  letter  states  the 
following: 

This  change  is  requested  in  order  to  ensure, 
through  operability  and  surveillance 
requirements,  the  enhanced  protection 
afforded  Control  Room  personnel  by  the 
Control  Room  Emergency  Air  Cleaning 
System  (CREACS).  In  submitting  the 
CREACS  single  filter  train  conceptual  design 
to  the  USNRC,  by  letters  dated  February  4, 
1982,  and  February  26, 1982,  additional 
provisions  were  provided  to  ensure  the 
reliability  of  the  Filter  System.  These 
provisions  provided  for  both  a  quick  filter 
change-out  capability  as  well  as  having  on 
hand  an  entire  filter  media  reload.  Given 
these  additional  provisions,  the  USNRC 
found  the  design  of  Yankee's  CREACS  to  be 
acceptable  in  their  letter  of  May  28, 19A2. 


1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  enhanced 
protection  afforded  Control  Room  personnel 
would  further  assure  their  ability  to  mitigat<> 
such  accidents. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  The  operational  and 
surveillance  requirements  of  the  proposed 
change  will  not  affect  the  Control  Room 
environment  thereby  assuring  the  continued 
operation  of  both  personnel  and  equipment 
and  thus  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  change  shall 
assure  the  margin  of  safety  afforded  Control 
Room  personnel  is  maintained  through  its 
operability  and  surveillance  requirements. 

Based  on  the  consideration  contained 
herein,  it  is  concluded  that  there  is 
reasonable  assurance  that  operation  of  the 
Yankee  plant,  consistent  with  the  proposed 
Technical  Specification,  will  not  endanger  the 
health  and  safety  of  the  public.  This  proposed 
change  has  t>een  reviewed  by  the  Nuclear 
Safety  Audit  and  Review  Committee. 

Based  on  the  discussion  above,  it  is 
concluded  that  there  is  reasonable 
assurance  that  operation  of  the  Yankee 
plant,  consistent  with  the  proposed 
Technical  Specifications,  will  not 
endanger  the  health  and  safety  of  the 
public.  The  proposed  change  has  l>een 
reviewed  by  the  Nuclear  Safety  Audit 
and  Review  Committee. 

The  staff  has  reviewed  the  licensee's 
analysis  and  agrees  with  it.  Therefore, 
we  conclude  that  the  amendment 
satisfies  the  three  criteria  hsted  in  10 
CFR  50.92.  Based  on  that  conclusion  the 
staff  proposes  to  make  a  no  significant 
hazards  consideration  determination. 

Local  Public  Document  Room 
location:  Greenfield  Community  College. 
1  College  Drive,  Greenfield, 
Massachusetts  01301. 

Attorney  for  licensee:  Thomas  Dignan. 
Esquire,  Ropes  and  Gray,  225  Franklin 
Street,  Boston,  Massachusetts  02110. 

NRC  Project  Director  Richard  H. 
Wessman 

PREVIOUSLY  PUBUSHED  NOTICES 
OF  CONSIDERA'nON  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
UCENSES  AND  PROPOSED  NO 
SIGNIFICANT  HAZARDS 
CONSIDERATION  DETERMINATION 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  pubhshed  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
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biweekly- niBtiGe  Ikto  all  amendinenta 
issued  or  ptopewd  to  be  ianed 
involving  no  significant  Wiaida 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Rentes  on  the  day  and 
(wge  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  eotice. 

Arkansas  Pawae  ft  Ugbt  Ceipsiiy. 
Docket  No.  5»4ia;  Aikaasae  Nudaer 
One.  UniM,  (ANO-1)  Pope  Coonly, 

Arkaases 

Date  of  amendment  reqaest  April  24. 
1989 

Brief  description  of  amendment 
request:  The  anendment  would  change 
the  ANO-1  license  condition  to  increase 
the  authorized  steady  state  reactor  core 
power  levels  to  a  maximum  of  2054 
megawatts  thwmal  (80%  of  full  power). 

Date  ofputJicatmn  of  individual 
notice  ia  Federal  Registerr  April  28, 1969 
(54  FR 18365) 

Expiration  date  of  individual  notice: 
Comment  period  expired  May  15. 1989; 
Notice  period  expires  May  30, 1989. 

Local  Public  Document  Room 
location:  Tomlimon  Library,  Arkansas 
Tech  University,  RussellviUe,  Arkansas 
72801 

Commuu  wealth  Edbon  Company, 
Docket  Nos.  59>295  and  50-9M.  Zion 
Nuclear  Power  StatioB,  Unit  Nos.  1  and 
2,  Lake  COtrafy.  Illinois 

Date  of  amendment  request  April  17. 
1989 

Brief  description  of  amendment  This 
amendment  is  being  proposed  in 
accordance  with  Generic  Letter  85-09. 
entitled  'Technical  Specifications  for 
Generic  Letter  83-28,  Items  4.3, "  to 
change  Tables  3.1-1  and  4^1-1  of 
Technical  Specifications  for  Zion 
Station.  The  proposed  changes  involve 
addition  and/or  clarifications  to  the 
operubility  and  surveillance 
requirements  for  (1)  Manual  Reactor 
Trip;  (2)  Automatic  Reactor  Trip  Logic: 
and  (3)  Reactor  Trip  and  Bypass 
Breakers. 

Date  of  publication  of  individual 
notice  in  Federal  Registen  April  28. 1989 
(54  FR  18367) 

Expiration  date  of  individual  notice: 
May  30, 1988 

lAJcaJ  Public  Document  Room 
location:  Waukegan  Public  Library.  128 
N.  County  Street.  Waukegan.  Illinois 
60085. 

Duke  Power  Company,  Docket  Nos.  56- 
369  and  50-370,  McGuiie  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County.  North  Carolina 

Date  of  amendment  request  February 


17. 1967.  as  sen^lenented  Novefamer  19, 
1987,  and  April  1  and  October  3. 1968 

Brief  description  of  amendment 
request  Tlie  proposed  amendments 
would  make  editorial,  administrative,  or 
other  minor  changes  to  add  clari^cation. 
consistency,  and  concisenena  to  the 
Technical  Specifications. 

Date  of  publication  of  individual 
notice  in  Federal  Registen  May  4  1988 
(54  FR  19268) 

ExpiratioD  date  of  individuat  notice: 
June  5, 1988 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina.  Charlotte  (UNCC 
Station),  North  Carolina  28223. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  5»-37B,  McGuire  Nudear 
Station,  UniU  1  aodX  Mecklenbarg 
County,  North  Casofea 

Date  of  amendment  request  March  9. 
1987,  as  revised  March  20, 1989. 

Brief  description  of  amendment 
request  The  proposed  amendments 
would  relocate  fire  protection 
requirements  from  die  operating  licenses 
and  the  Technical  Specifications  to  the 
Final  Safety  Analysis  Report 

Date  of  publication  of  individual 
notice  in  Federal  Registen  May  4, 1989 
(54  FR  19266) 

Expiration  date  of  indi'idual  notice: 
June  5. 1989 

Local  Public  Document  Room 
location:  Atkins  Library,  Uaiversity  of 
North  Carolina.  Charlotte  (UNCC 
StationV  North  Carolina  28223. 

PhilndnlpWri  Electric  Company.  Docket 
No.  SO-aSZ.  LiflMridi  Generating  StatioB. 
Unit  1.  MoB^gaaety  Couo^. 
Pennsylvania 

Date  of  amendment  request  February 
14.1966 

Brief  description  of  amendment 
request  The  amendment  would  make 
administrative  changes  to  the  Technical 
Specifications  (TS)  to  achieve 
consistency,  remove  outdated  material, 
make  minor  text  clianges,  and  correct 
errors. 

Date  of  publication  of  individual 
notice  in  Federal  Registen  April  27. 1989 
(54  FR  18176) 

Expiration  date  of  individual  notice: 
May  30. 1989 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street.  Pottstown.  Penasylvania 
19464. 
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PhiladripUa  Elsctric  Corapany,  Public 
Service  Hectiic  and  Gee  Company, 
Delmarva  Ftawac  and  ligbt  CompaBy, 
and  AOaalic  City  Electric  Cenpoay. 
Docket  Naa.  SIM77  and  5^278.  Peack 
Bottom  Atomk  Power  Station,  Unit  Nos 
2  and  3.  Yock  Cooaty.  Pfeonsylvania 

Date  of  amendment  request:  October 
17, 1986 

Brief  description  of  amendment 
request  Delete  certain  thermal  effluent 
monitoring  requirements  from  the 
Environmental  Technical  Specifications 
in  view  of  the  issuance  of  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  by  the  Commonwealth 
of  Pennsylvania. 

Date  of  publication  of  individual 
notice  in  Federal  Registen  April  27. 1989 
(54  FR  18179) 

Expiration  date  of  individual  notice: 
May  30, 1989 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
Walnut  Streets.  Harrisburg, 
Pennsylvania  17126. 

Public  Service  Electric  ft  Gas  Company. 
Docket  Noe.  56-372  and  56-311.  Sakm 
Generatiag  Ststkn,  Uatt  Nos.  1  and  2, 
Salem  County,  New  )aney 

Date  of  amendment  request 
December  18, 1986 

Brief  description  of  amendment 
reqaest  The  proposed  amendment 
would  revise  the  Action  Statements  for 
the  Reactor  Trip  System  for  Modes  3,  4 
and  5  with  the  reactor  trip  breakers 
closed  and  would  explicitly  address  the 
operable  requirements  of  the  diverse  trip 
features  as  requested  in  Geneie  Letter 
85-09. 

Date  of  publication  of  individual 
notice  in  Federal  Registen  April  27. 1989 
(54  FR  18183) 

Expiration  date  of  individual  notice: 
May  30.  1989 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079. 

Sacrameato  Munidpal  Utility  District, 
Docket  No.  56-312,  Rancfao  Seco  Nuctear 
Generating  Station,  Sacramento  County, 
California 

Date  uf  amendment  request  June  10. 
1988,  as  revised  January  11. 1989 

Brief  description  of  amendment  The 
proposed  amendment  would  revise 
Technical  Specifications  (TS)  4.21, 
"Liquid  Effluents,"  TS  4.22  'Gaseous 
Effluents."  and  TS  4.26,  "Radiological 
Environmental  Monitoring,"  to  effect 
operational  enhancements  to  the  liquid 


radiological  effluent  technical 
speciflcations. 

Dote  of  publication  of  individual 
notice  in  Federal  Registen  April  24, 1989 
(54  FR  16438) 

Expiration  date  of  individual  notice: 
May  24, 1989 

Local  Public  Document  Room 
location:  Martin  Luther  King  Regional 
Library,  7340  24th  Street  Bypass, 
Sacramento,  California  95822 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment 
May  23. 1986 

Brief  description  of  amendment 
request  The  amendment  would  change 
the  expiration  date  for  the  Kewaunee 
Plant  Operating  License  from  August  6, 
2008,  to  December  21.  2013.  The 
Technical  Specifications  for  the  plant 
would  not  be  affected. 

Date  of  individual  notice  in  Federal 
Registen  April  25, 1989  (54  FR  17849). 

Expiration  date  of  individual  notice: 
May  25, 1989. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  apphcation 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
flndings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  emiendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 


assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters, 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  rooms  for  the  particular 
facilities  involved.  A  copy  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director.  Division 
of  Reactor  Projects. 

Alabama  Power  Company,  Docket  Nos. 
50-348  and  50-364.  Joseph  M.  Fariey 
Nuclear  Plant.  Units  1  and  2,  Houston 
County,  Alabama. 

Date  of  application  for  amendments: 
December  14, 1988,  as  supplemented 
April  6, 1989. 

Description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  incorporate  provisions 
for  the  reactor  vessel  level  indicating 
system  (RVLIS)  into  TS  3/4.3.3.8. 
"Accident  Monitoring  Instrumentation." 
In  addition,  an  editorial  change  has 
been  made  for  Unit  1  to  remove  the  one- 
time change  approved  in  Amendment 
No.  34. 

Date  of  issuance:  May  4, 1989 

Effective  date:  May  4, 1989 

Amendment  Nos.:  80  and  72 

Facility  Operating  License  Nos.  NPF-2 
andNPF-8.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  January  11, 1989  (54  FR  1019). 
The  April  6, 1989  letter  provided 
clarifying  information  that  did  not 
change  the  initial  determination  of  no 
significant  hazards  consideration  as 
published  in  the  Federal  Register.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  4, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  George  S.  Houston  Memorial 
Library,  212  W.  Burdeshaw  Street 
Dothan,  Alabama  36303. 


Arkansas  Power  ft  Light  Company, 
Docket  No.  50-366,  Arkansas  Nudear 
One,  Unit  2,  Pope  Counfy,  Arkansas 

Date  of  applications  for  amendment 
December  12, 1986 

Brief  description  of  amendment  The 
amendment  eliminates  the  Arkansas 
Nuclear  One,  Unit  2  Technical 
Specifications  v.hich  required  plant 
shutdown  upon  the  occurences  of  iodine 
spikes  in  the  reactor  coolant.  It  also 
modifies  reporting  requirements  for  such 
iodine  spikes  in  accordance  with 
Generic  Letter  85-19. 

Date  of  issuance:  April  24, 1989 

Effective  date:  April  24, 1989 

Amendment  No.:  92 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  May  20. 1987  (52  FR  18973).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  April  24, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library.  Arkansas 
Tech  Universify,  RussellviUe,  Arkansas 
72801. 

Arkansas  Power  ft  light  Company, 
Docket  No.  50-368,  Arkansas  Nuclear 
One,  Unit  2,  Pope  County,  Arkansas 

Date  of  applications  for  amendment 
December  12, 1986 

Brief  description  of  amendment  The 
amendment  deletes  a  condition  in  the 
Arkansas  Nuclear  One,  Unit  2  license 
which  required  the  licensee  to  complete 
verification  tests  for  the  Combustion 
Engineering  Systems  Excursion  Code 
(CESEC). 

Date  of  issuance:  April  25. 1989 

Effective  date:  April  25, 1989 

Amendment  No.:  93 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  operating 
license. 

Date  of  initial  notice  in  Federal 
Registen  May  20. 1987  (52  FR  18972).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  April  25, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  RussellviUe.  Arkansas 
72801. 
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Carolina  Paw  »  Lighl  Coayany.  «t  al, 
Oockal  Nm.  n^2S  aai  SMai, 
Bninswkk  SiMm  Ekctric  Pknt.  Uaita  1 
and  2,  Biunswick  Ck>unty,  North 
CaroDBS 

Data  of  applicatioi*  for  amendmeats: 
August  3. 1987 

Description  of  amendment  request- 
The  amendments  changed  the  Technical 
Specifications  to  require  the  use  of  the 
Banked  Anrtion  Withdrawal  Sequence 
(BPWS)  at  the  Rod  Worth  Minimizer 
(RWM)  Control  Rod  Program  in 
Technical  Specification  (TS)  3/4.1.4 
"Control  Rod  Program  Controls."  In 
addition,  the  word  "Operationar*  was 
placed  before  the  word  "Condition"  m 
TS  3/4.1.4. 
Date  ofisBuance:  AptU  19. 1989 
Effective  date:  April  19. 1989 
Amendment  Nos.:  127  and  157 
Facility  Operating  License  Nos.  DPR- 
71  andDFR-92.  Amendments  revise  the 
Technical  Speciflcations. 

/?&/»  of  initial  notice  in  Federal 
Register  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
April  19. 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library.  601  S.  College  Road. 
Wilmington.  North  Carolina  28403-32S7. 

Carolina  Power  ft  Light  Company,  et  al.. 
Docket  Nea.  a»42S  and  S»-32«. 
Brunswick  Steam  Electric  Plant  Unila  1 
and  2,  Bnuawick  County.  North 
Carolina 

Date  of  application  for  amendments: 
October  2<  1964.  aa  supplemented 
February  27. 198S.  July  8. 1985  and 
March  17. 1987. 

Description  of  amendments:  The 
amendments  change  the  limiting 
condition  for  operation  (LCO]  and 
sur\-eillance  requirements  for  TS  3/ 
4.6.1.3,  Primary  Containment  Air  Locks, 
to  address  the  air  lock  door  interlocks 
specifically.  Additionally,  the  Tecimical 
Specifications  (TS)  for  air  locks  would 
be  reformatted  to  follow  more  closely 
the  guidance  of  NUREG-0123,  Standard 
Technical  Specifications. 
Date  of  issuance:  April  25. 1989 
Effective  date:  April  25,  1989 
Amendment  Nos.:  128  and  158 
Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notices  in  Federal 
Register  March  27. 1965  (50  PR  12139): 
August  27, 1985  (50  FR  34934);  and 
September  23. 1987  (52  FR  35786).  The 
Commission's  related  evaluation  of  the 


amendments  is  contained  in  a  Safety 
Evaluation  dated  April  25, 1989. 

No  significant  baaads  consideration 
comments  received:  Na 

Local  Public  Document  Room 
location:  University  of  North  Cardiaa  at 
Wilmington.  William  Madiaoa  Randall 
Library.  601 S.  College  Road. 
Wilmingtoa  North  Carolina  28403-3297. 


Carolina  Power  k  Ligbl  Compeay,  et  mV, 
Docket  Nm.  5»'JaS  and  S»««. 
Brunswick  Steam  Dactrk  nwC  Uniti  1 
and  2,  Brunswick  Ceunly.  Nioelk 
Carolina 

Date  of  application  for  amendments: 
September  19. 1966 

Description  of  amendments  The 
amendments  revise  the  action 
associated  with  TS  3/4.6.4  (Drywell 
Supprassion  Chantber  -  Vacuum 
Breakers)  to  clarify  the  alternative 
actions  to  be  taken  if  the  existmg 
actions  cannot  be  taken.  Speciflcally, 
existing  action  3.6L4.1.d  will  be 
incorporated  into  actions  3.6.4.  l.a. 
3.6.4.1.b.,  and  3.6.4.1.C  and  present  action 
3.6.4.1.d  will  be  deleted,  to  clarify  that  in 
the  event  any  of  these  action  statements 
apply,  the  unit  will  be  placed  in  hot 
shutdown  within  twelve  hours  and  in 
cold  shutdovi  n  within  the  next  twenty- 
four  hours. 

Date  of  issuance:  April  24. 1989 

Effective  date:  April  24. 1989 

Amendment  Nos.:  129  and  159 

Facility  Operating  License  Nos.  DPR- 
71  and  DPR-82.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  8. 1989  (54  PR  9915).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  April  24, 1989. 

No  significant  hazards  consideration 
comments  received-  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington.  North  Carolina  28403-3297. 

Carolina  Power  k  Light  Company,  et  al.. 
Docket  No.  50-4OO»  Sbeanm  Harris 
Nuclear  Power  Plant.  Unit  1.  Wake  and 
Chatham  Counties.  North  Carolina 

Date  of  application  for  amendment 
January  4. 1969 

Brief  description  of  amendment:  The 
amendment  changes  to  the  Shearon 
Harris  Nuclear  Power  Plant.  Unit  1 
(Harris).  Technical  Specifications  (TS). 
Section  3.3.3v7.  "Chlorine  Detection 
Systems."  Limiting  Condition  for 
Operation  (LCO)  and  the  associated 
Surveillance  Requirement  (SR)  4.7.6.d.5. 
The  proposed  amendment  deletes  TS 
3.3.3.7,  "Chlorine  Detection  Systems." 
LCO  and  the  associated  SR  4.7.6.d.5.  The 


requested  change  is  based  on  the 
removal  of  onsite  liquid  chlorine  in 
substantial  quantities  and  the  low 
probability  of  accidental  release  of 
chlorine  gas  from  transported  offsite 
sources. 

Date  of  issuance:  May  3. 1969 

Effective  date:  May  3. 1969 

Amendment  No.:  10 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  22, 1989  (54  FR  7626). 
The  Commission's  related  ewr.luiH(jn  of 
the  amendment  is  contoined  in  a  Safety 
Evaluation  dated  ^lUy  3, 1989. 

No  significant  hazards  consii!t:ratiori 
comments  received:  No 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue.  Raleigh. 
North  Carolina  27605. 

Comnnnweahh  Etison  Cempeny, 
Docket  Nos.  59-454  and  59-4^.  Byron 
Station,  Units  1  and  2.  Ogle  County. 
Illinois;  Docket  Nos.  50-458  and  5(M57, 
Braidwood  Station  Units  1  and  2,  Will 
Count>'.  Illinois 

Date  of  application  for  ojnendnwnts- 
February  17, 1988 

Brief  description  (^amendments: 
These  amendments  remove  the 
organizational  figures  from  the 
Technical  Specifications,  change  scver.il 
position  titles,  clarify  the  distribution 
requirements  for  onsite  reviews,  and 
correct  several  typographical  and 
editorial  errors. 

Date  of  issuance:  April  24. 1^89 

Effective  date:  April  24, 1989 

Amendment  Nos.:  27  for  Byron  and  1h 
for  Braidwood 

Facility  Operating  License  /V'os-.  NPF- 
37.  NPF-66.  NPF-72.  and NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Fetleral 
Register  March  15. 1989  (54  FR  10759). 
The  Commission's  related  evaluation  of 
the  amendments  is  cont<iined  in  a  Safety 
Evaluation  dated  April  24. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  For  Byron  Station,  the 
Rockford  PnbHc  Library,  215  N.  Wyman 
Street,  Rockford.  Illinois  61101:  for 
Braidwood  Station,  the  Wilmington 
Township  Public  Librar>',  201  S. 
Kankakee  Street.  Wilmington,  Illinois 
60481. 
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ComaMMvaellli  EdiMB  finnyr. 
Docket  Nm.  S9473  and  50^74.  LaSaOe 
County  Slaline.  Uril  Nee.  1  and  Z 
LaSalleCMHly.HiMis 


Date  of  application  for  amendments: 
February  17. 1989 

Brief  descripUon  of  amendments: 
These  amendments  revise  the  LaSalle 
County  Station.  Units  1  and  2  Technical 
Specifications  by  changes  to  the 
.Administrative  Controls  Section  6.0  to 
include  removal  of  the  organizational 
figures,  a  position  change  from 
Radiation  Chemistry  Technician  to 
Radiation  Protection  Technician,  several 
position  title  changes  and  a  clarification 
to  the  distribution  requirements  for 
Onsite  Reviews. 

Date  of  issuance:  April  27, 1989 

Effective  date:  April  27. 1989 

Amendment  Nosj  66  and  47 

Facility  Operating  License  Nos.  NPF- 
11  and  NPF-18.  Amendments  revised  the 
Tedmicai  Specifications. 

Date  of  initial  notice  in  Fedetai 
Register  March  15. 1969  (54  FR  10762). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  27, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Public  Library  of  Ilhnois  Valley 
Community  College.  Rural  Route  No.  1, 
Oglesby.  Illiaats  61348. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2.  Kook  Jalaod  County,  Illinois  aed 
Docket  Nas.  56-227  aod  50-2^  Dmsden 
Nuclear  Power  Staiiiie,  Units  2  aod  3, 
Gmndy  County,  lUiiiois 

Date  of  application  for  amendments: 
February  17  and  21, 1989  and 
supplemented  March  20, 1989. 

Brief  description  of  amendments: 
These  amrauiments  delete  the 
organization  charts  from  Technical 
Specifications  (TS)  in  accordance  with 
guidance  given  by  Generic  Letter  88-06. 
Additionally,  on-site  and  off-site 
position  titles,  descriptions, 
responsibilities,  and  lines  of  authority 
identified  in  TS  Section  6  were  revised 
to  reflect  CECo's  planned 
reoi;ganization. 

Date  of  issuance:  April  26, 1989 

Effective  date:  April  26, 1969 

Amendment  Nos.:  117  and  113  for 
Quad  Cities  and  105  and  100  for  Dresden 

Facility  Operating  License  Nos.  DPR- 
29.  DPR-30.  DPR-19  and  DPR-25: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  15, 1989  (54  FR  10761). 
The  Commission  s  related  evaluation  of 


these  amendments  is  contained  in  a 
Safe^  Evaluation  dated  April  2&  1988. 

No  sigftificant  hazards  consideraiion 
comments  received-  No 

Local  Public  Document  Room 
location:  Dixon  Public  Library.  221 
Hennepin  Aremte,  Dixon.  Illinois  61021 
and  Morris  Public  Library,  604  Liberty 
Street  Moiris.  Illinois  6045a 

Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-504.  Zion 
Nudear  Power  Station,  Unit  Nos.  1  and 
2,  Lake  County,  IKnois 

Date  of  application  for  amendments: 
February  22. 1989,  supplemented  March 
22. 1989. 

Brief  description  of  amendments: 
These  amendments  revise 
Administrative  Controls  Section  of  the 
Technical  Specifications  for  Zion  units 
to  reflect  the  guidance  provided  by 
Generic  Letter  88-06  and  the  recent 
corporate  and  station  reorganizations. 
Date  of  issuance:  April  27. 1989 
Effective  date:  Ajml  27. 1980 
Amendment  Nos.:  115  and  104 
Facility  Operating  License  Nos.  DPR- 
39  and  DPR-48.  Amendments  revised  the 
Tecimical  Specifications. 

Date  of  initial  notice  in  Federal 
Registar:  March  15. 1988  (54  FR  10764). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  27, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  Coimty  Street  Waukegan.  Ilhnois 
60085. 

Connecticul  Yankee  Atomic  Power 
Company,  Dodiet  No.  50-213,  Haddam 
Ned(  Plant,  Nfidcflesex  County, 
Connecticut 

Date  of  application  for  amendment 
December  2. 1986,  as  supplemented 
November  17. 1987,  October  12. 1988  and 
January  24. 1989. 

Bri^  description  of  amendment  "nie 
amendment  modiRed  paragraph  2.C.(5) 
of  the  license  to  require  compliance  with 
the  amended  Rij-sical  Security  Plan. 
This  Plan  was  amended  to  conform  to 
the  requirements  of  10  CFR  73.55. 
Consistent  with  the  provisions  of  10  CFR 
73.55,  search  requirements  must  be 
implemented  within  60  days  and 
miscellaneous  amendments  within  160 
days  from  the  effective  date  of  this 
amendment. 

Date  of  Issuance:  April  21, 1989 

Effective  date:  April  21. 1989 

Amendment  No.:  113 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  License. 

Date  of  initial  notice  in  Federal 
Register  March  22, 1989  (54  FR  11835). 


The  CommissioB's  related  evaluation  of 
this  amendment  is  contained  in  a  Safet>- 
Evahiation  dated  April  21. 1909. 

No  significant  haaumk  consideration 
comments  reoaved.  Na 

Local  Public  Document  Room 
location:  RvsseU  Library,  123  Broad 
Street.  Middletown.  Connecticut  06457. 

Connectiout  Yankee  Atonic  Power 
Company.  Docket  Na  50-213.  Haddam 
Neck  Plant,  Middlesex  County. 
ConnecticHt;  Northeast  Nudear  Energy 
Caapany  et  al.  Docket  Nos.  50-245/336/ 
423,  Millstone  Nudear  Fewer  Staticm 
Unit  Nos.  1. 2,  and  a.  New  London 
County,  Connecticut 

Date  of  application  for  amenJmpnt 
January  12. 1989 

Brief  description  of  amendment:  The 
amendment  to  the  Technical 
Specifications  (TS)  adds  a  new 
requirement  to  TS  Section  6.7.  "Safety 
Limit  Violation."  This  requirement  will 
state  that  if  any  safety  limit  is  exceeded 
"operation  shall  not  be  resumed  until 
authorized  by  the  Commission."  This 
change  makes  the  TS  for  the  four  plants 
consistent  with  the  requirements  of  10 
CFR  5a36.  "Technical  Specifications." 

In  addition,  an  amendment  to  the 
Millstone  Unit  No.  3  TS  changes  the 
requirement  for  auditing  TS  comphance 
from  all  provisions  in  each  section  to 
provision  in  each  section,  each  year, 
during  the  five-year  audit  cycle  for  this 
plant  This  change  will  make  the 
Millstone  Unit  No.  3  TS  consistent  ««ith 
the  TS  of  the  other  three  plants. 

Date  of  Issuance:  April  25, 1989 

Effectiw  date:  April  25, 1969 

Amendment  Nos.:  114,  30. 141,  33 

Facility  Operating  License  No.  DPR- 
61.  DPR-21.  DPR-65.  and  NPF-49. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  &  1989  (54  FR  6187). 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  25. 1989. 

No  significant  hazards  consideraiion 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457 
and  Waterford  Public  Library,  49  Rope 
Ferrj'  Road,  Waterford,  Connecticut 
06385. 

Dairyland  Power  Cooperative,  Docket 
No.  50-409.  La  Crosse  Boiling  Water 
Reactor.  La  Crosse,  Wisconsin 

Date  of  application  for  amendment 
December  21. 1987  as  rev  ised  February' 
22, 1988.  October  13, 1988  and  Februar> 
15.  1989. 


21324 


Federal  Register  /  Vol.  54.  No.  94  /  Wednesday.  May  17.  1989  /  Notices 


Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specifications  (TS)  for  fuel  storage  for 
the  diesel  Tire  pumps.  The  revised  TS 
will  require  150  gallons  of  fuel  for  each 
of  two  fire  pump  diesel  engine. 

Date  of  issuance:  April  26, 1989 

Effective  date:  April  26, 1989 

Amendment  No.:  65 

Possession-Only  License  No.  DPR-45. 
The  amendment  revised  the  Technical 
Specincations. 

Date  of  initial  notice  in  Federal 
Register  April  8, 1988  (53  FR  11718).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  April  26. 1989. 

Local  Public  Document  Room 
location:  La  Crosse  Public  Library.  800 
Main  Street.  La  Crosse.  Wisconsin 
54601. 

Detroit  Edison  Company,  Docket  No.  50- 
16,  Fenni  Unit  No.  1.  Monroe,  Michigan 

Date  of  application  for  amendment: 
May  17. 1985  as  supplemented  by  letters 
dated  July  23. 1986.  September  15. 1986. 
September  25. 1987,  September  15. 1988 
and  December  22, 1988. 

Brief  description  of  amendment:  This 
amendment  renews  Possession-Only 
License  No.  DPR-9  until  March  20.  2025 
and  revises  Technical  Specifications  to 
be  consistant  with  current  dcfucled. 
SAFSTOR  status  of  Fermi  1  and  current 
NRC  rules  and  guidance.  Continued 
SAFSTOR  until  2025  will  significantly 
reduce  potential  exposure  to  workers 
and  the  amount  of  radioactive  waste 
produced  during  fmal  decontamination 
of  the  facility. 

Date  of  issuance:  April  28, 1989 

Effective  Date:  April  28, 1989 

Amendment  No.:  9 

Possession-Only  License  No.  DPR-9 

Date  of  initial  notice  in  Federal 
Register  November  7, 1985  (50  FR 
46371).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  28, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  13700  South  Custer  Road, 
Monroe.  Michigan  48161. 

Duke  Power  Company,  Docket  Nos.  SO- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County.  North  Carolina 

Date  of  application  for  amendments: 
May  14, 1986,  as  supplemented 
November  21, 1986,  and  revised  April  25, 
198a  and  April  5, 1989 

Brief  description  of  amendments:  The 
amendments  modify  the  Technical 
Specifications  by  deleting  tables  of 


containment  penetrations  and  isolation 
valves  which  have  been  incorporated 
into  the  Final  Safety  Analysis  Report. 

Date  of  issuance:  April  28, 1989 

Effective  date:  April  28, 1989 

Amendment  Nos.:  74  and  76 

Facility  Operating  License  Nos.  NPF-9 
and  NPF-17:  Amendments  revised  the 
Technical  Speciflcations. 

Dote  of  initial  notice  in  Federal 
Register  February  22, 1989  (54  FR  7631). 
Because  the  April  5, 1989,  submittal 
clarified  certain  aspects  of  the  original 
request,  the  substance  of  the  changes 
noticed  in  the  Federal  Register  and  the 
proposed  no  significant  hazards 
determination  were  not  affected.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  April  28, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina.  Chariotte  (UNCC 
Station).  North  Carolina  28223 

Duquesne  Light  Company,  Docket  No. 
50-334.  Beaver  Valley  Power  Station. 
Unit  No.  2,  Shippingport.  Pennsylvania 

Date  of  application  for  amendment: 
lanuary  30. 1989.  as  supplemented 
March  9, 1969. 

Brief  description  of  amendment:  The 
amendment  revises  the  license 
conditions  regarding  the  plant  safety 
monitoring  system,  detailed  control 
room  design  review  and  safety 
parameter  display  system  by  changing 
the  full  implementation  date  of  certain 
issues  from  the  first  refueling  outage  to 
the  second  refueling  outage. 

Date  of  issuance:  April  26, 1989 

Effective  date:  April  26, 1989 

Amendment  No.:  16 

Facility  Operating  License  No.  NPF- 
73.  Amendment  revised  the  operating 
license. 

Date  of  initial  notice  in  Federal 
Register  March  8, 1989  (54  FR  9917).  The 
licensee's  letter  dated  March  9, 1989 
provides  detailed  information  about  the 
requested  changes,  and  does  not  alter 
the  original  request.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
April  26, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 


Georgia  Power  Company.  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  No.  50-366,  Edwin  L 
Hatch  Nuclear  Plant,  Unit  2,  Appling 
County.  Georgia 

Date  of  application  for  amendment: 
January  23, 1989 

Brief  description  of  amendment:  The 
amendment  modified  the  Technical 
Specifications  to  allow  Type  C  local 
leak  rate  tests  to  be  conducted  on  the 
main  steam  isolation  valves  at  intervals 
not  to  exceed  two  years  and  to  specify 
the  test  pressure. 

Date  of  issuance:  April  28, 1989 

Effective  date:  April  28, 1989 

Amendment  No.:  99 

Facility  Operating  License  No.  NPF-B 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  March  8, 1989  (54  FR  9917).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  April  28, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library. 
301  City  Hall  Drive,  Baxley,  Georgia 
31513 

GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-219.  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County,  New 
Jersey 

Date  of  application  for  amendment: 
July  24, 1986  as  revised  February  19, 
1988  and  supplemented  October  13  and 
November  16, 1988  and  January  12, 1989 

Brief  description  of  amendment:  The 
amendment  changes  Technical 
Specifications  3.5.A.3  and  4.5  for 
containment  integrated  leak  rate  testing 
to  reflect  compliance  with  Appendix  j  to 
10  CFR  50. 

Date  of  Issuance:  April  24, 1989 

Effective  date:  April  24, 1989 

Amendment  No.:  132 

Provisional  Operating  License  No. 
DPR-16.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  13, 1986  (51  FR  29023) 
and  March  22, 1989  (54  FR  11838).  The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  April  24, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  New  Jersey  08753. 
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GPU  MudearCeiyialieii,  et  aL,  Dodcet 
No.  S»4Ba,  Tbrae  Mile  iaiaiid  Nodear 
Station,  Unit  Na  1.  DaaphiB  Co—ty, 
Petuaylvaaia 

Date  of  application  for  amendment 
December  2, 198B,  December  19, 1986 
and  January  31, 1989. 

Brief  description  of  amendment  This 
amendment  consolidates  a  number  of 
minor  administrative  changes  requested 
by  the  licensee  to  nake  the  Technical 
Specifications  consistent  with  changes 
to  NRC  regulations,  plant  procedures, 
previous  amendments  and  NRC 
guidance. 

Date  of  Issuance:  April  27, 1989 

Effective  date:  April  27, 1989 

Amendment  No.:  149 

Facility  Operatjng  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  22, 1989  (54  FR  7636) 
and  March  8, 1989  (54  FR  9917).  The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  April  27, 1969. 

No  significant  htaards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  L^ary  of  Pennsylvania. 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Illinois  PafMwr  Caanpaay.  Docket  No.  50- 
461,  CGntoa  Rawer  Station,  Unit  1, 
DeWitI  ( 


Date  of  application  for  amendment 
January  26, 1989 

Description  of  amendment  request 
The  proposed  change  will  revise  a  core 
flow  and  thermal  power  surveillance  for 
single  loop  operation. 

Date  of  issuance:  April  20, 1989 

Effective  date:  April  20. 1989 

Amendment  No.:  22 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Re^sten  March  8. 1989  (54  FR  9918).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  April  20, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Pubhc 
Library.  120  West  Johnson  Street. 
Clinton,  Illinois  61727. 

Iowa  Electric  Light  and  Power  Company. 
Docket  No.  50-331.  Duane  Arnold 
Energy,  Center,  Linn  County,  Iowa 

Date  of  application  for  amendment: 
September  15, 1986. 


Bri^  description  of  amendment  Tiae 
amendment  revised  the  Daane  AnxtU 
Energy  Center  Teckucal  Specificatian 
requireraeats  related  to  jet  piunp 
operability.  The  revisioo  implements  the 
improved  moiHtaring  giadelines 
contained  in  General  Electric  Service 
Information  Letter  No.  S3a  "Jet  Pump 
Beam  Grades,"  June  a  1960. 

Date  ofissaance:  April  2a  1989 

Effective  date:  April  2a  1909 

Amendment  No-  158 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegMiec  May  2a  1987  (52  FR  18982).  Hie 
Commissicn's  related  evaluation  of  the 
amendment  is  contained  i.i  a  Safety 
Evaluation  dated  April  2a  1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Piiblir  Document  Room 
location:  Ctii^ir  Rapids  Public  Library. 
500  First  Street.  S.  E.,  Cedar  Rapids, 
Iowa  52401. 

Iowa  Ekcsbtk  ligbt  and  Power  Cempany, 
Dodael  N*.  S0-3S1,  Diiaae  AmeU 
Energy,  Center.  Linn  County,  Iowa 

Date  of  application  for  amendment 
April  24, 1967. 

Brief  description  of  amendment  The 
amendment  modified  the  Duane  Arnold 
Energy  Center  Technical  Specifications 
to  conform  with  the  nM>del  Radiological 
Effluent  Technical  Specifications  for 
Boihng  Water  Reactors  (NUREG-0473, 
Revision  2).  The  changes  made  were 
administrative  in  nature  and  did  not 
affect  the  technical  content  or  intent  of 
the  previous  specifications. 

Date  ofissaance:  April  28. 1989 

Effective  date:  April  28. 1989 

Amendment  No.:  159 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Re^ster  March  23. 1989  (54  FR  12034). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  28. 1989. 

No  significant  hazards  consideration 
comments  received  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street.  S.  E.,  Cedar  Rapids, 
Iowa  52401. 

Louisiana  Power  and  lij^t  Company, 
Docket  Na  SO-382.  Waterford  Steam 
EleC^c  Station,  Unit  3,  St.  Charles 
Parish,  Louisiana 

Date  of  amendment  request 
December  23. 1988 

Brief  description  of  amendment  The 
amendment  revised  the  Technical 
Specifications  to  incorporate  the  correct 


operating  range  for  the  Containment 
Area  Radiation  Monitors  and  clarify  tlie 
radiation  iiadcgromd  aetpoint  far 
containment  pnr^e  and  exhaust 
isolation. 

Date  of  issuance-  May  Z,  1989 

Effective  date:  May  2. 1989 

Amendment  Noj  55 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  1, 1909  (54  FR  5163). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evahiation  dated  May  2, 1969. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orlearts 
Library.  Loirisiana  Collection.  Lakefront. 
New  Orleans.  Lonisiana  70122. 

Maine  Yankee  Atomic  Power  Company. 
Docket  Na  SaSM.  Maine  Yankee 
Atomic  Power  Stelian,  Lincoln  County. 
Maine 

Date  of  application  for  amendment 
February  3, 19B9 

Brief  description  of  amendment  The 
Moderator  Temperature  Coefficient 
(MTC)  limit  in  Technical  Specifications 
between  the  0%  and  30%  power  levels. 
The  new  limit  is  a  line  from  0£  x  10-* 
delta  rho  per  ■■  F  at  0%  power  to  the 
current  limit  of  0.5  x  10- 'delta  rho  per  ' 
F  at  30%  power.  The  MTC  limit  above 
30%  power  is  unchanged. 

Date  of  issuance:  April  24, 1989 

Effective  date:  April  24, 1989 

Amendment  No.:  Ill 

Facilty  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  22, 1989  (54  FR  11839). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  March  2, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Loc4:l  Public  Document  Room 
location:  Wiscasset  Public  Library.  High 
Street,  P.O.Box  367.  Wiscasset.  Maine 
04578. 

Attorney  for  licensee:  J.  A.  Ritsher. 
Esq..  Ropes  and  Gray.  225  Franklin 
Street  Bostoa  Massachusetts  02210. 

NRC  Project  Director:  R.  Wessman 

Maine  Yankee  Atomic  Power  Company. 
Docket  No.  50-30a  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  application  for  amendment: 
February  15, 1989 

Brief  description  of  amendment  This 
amendment  modifies  the  Technical 
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Specincation  Table  3.9-3,  Accident 
Monitoring  Instrumentation,  and  Table 
4.1-3,  to  add  the  Primary  Inventory 
Trend  System  for  reactor  vessel  level 
indication  and  core  exit  thermocouples 
channel  operability  and  surveillance 
requirements  to  the  Technical 
Specifications.  Also,  minor  editorial 
changes  are  proposed  to  Tables  3.9-3 
and  4.1-3  of  the  Technical 
Specifications. 

Date  of  issuance:  April  24, 1989 

Effective  date:  April  24, 1969 

Amendment  No.:  112 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
SpeciRcations. 

Date  of  initial  notice  in  Federal 
Register  March  22, 1989  (5411840).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  April  24, 1989. 

No  signficant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street  P.  O.  Box  367,  Wiscasset.  Maine 
0457& 

Attorney  for  licensee:  J.  A.  Ritsher, 
Esq.,  Ropes  and  Gray,  225  Franklin 
Street,  Boston.  Massachusetts  02210. 

NRC  Project  Director:  R.  Wessman 

Northeast  Nuclear  Energy  Company. 
Docket  No.  50-245.  MillttoDe  Nuclear 
Power  Station,  Unit  No.  1,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
January  24, 1989 

Brief  description  of  amendment: 
Clarification  of  emergency  core  cooling 
system  availability  and  power  supply 
requirements  and  editorial  corrections 
to  technical  specifications. 

Date  of  issuance:  May  2, 1989 

Effective  date:  May  2, 1989 

Amendment  No.:  31 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  31, 1989  (54  FR  13259). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  2, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  60-S36.  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
October  14, 1986,  fuly  21. 1982  and 
January  12. 1989. 


Brief  description  of  amendment:  This 
amendment  incorporates  Limiting 
Conditions  for  Operation  and 
Surveillance  Requirements  for  the 
Reactor  Vessel  Coolant  Level 
instrumentation  in  Technical 
Specification  3/4.3.3.8,  "Instrumentation 
-  Accident  Monitoring." 

Date  of  issuance:  April  21, 1989 

Effective  date:  April  21, 1989 

Amendment  No.:  140 

Facility  Operating  License  No.  DPR- 
65.  Amendment  revised  the  Technical 
SpeciHcations. 

Date  of  initial  notice  in  Federal 
Register  February  8, 1989  (54  FR  6200). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  21, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waterford  Public  Library.  49 
Rope  Ferry  Road.  Waterford. 
Connecticut  06385. 

Omaha  Public  Power  District,  Docket 
No.  50-285.  Fort  Calhoun  Station.  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  January 
6,1989 

Brief  description  of  amendment:  This 
amendment  modifies  the  Technical 
Specifications  (TS)  to  (1)  change  the 
containment  spray  system  surveillance 
testing  requirements  to  provide  a 
quantitative  value  to  define  the 
minimum  acceptance  criteria,  (2)  change 
the  Basis  of  the  containment  spray 
system  surveillance  requirements  by 
providing  the  minimum  spray  flow 
requirements  determined  from  analysis, 
(3)  reduce  the  maximum  power  level 
permitted  on  Figure  2-7,  Limiting 
Condition  for  Operation  for  Departure 
from  Nucleate  Eioiling  Monitoring,  (4) 
correct  the  neutron  fluence  value  stated 
as  occurring  at  14  Effective  Full  Power 
Years  (EFPY)  at  the  inner  surface  of  the 
reactor  vessel  wall  at  the  critical  weld 
location  from  1.4  x  10'*n/cm'to  1.21  x 
10'*n/cm*,  (5)  revise  Figure  2-3, 
Predicted  Radiation  Induced  NDTT 
Shift,  based  on  calculations  using  US 
NRC  Regulatory  Guide  1.99.  Revision  2, 
and  (6)  changing  the  references  in  TS  3.6 
from  "FSAR"  to  "USAR "  and  adding  an 
additional  reference  to  USAR  Section 
14.16. 

Date  of  issuance:  April  26. 1989 

Effective  date:  Full  implementation 
within  30  days  from  the  date  of 
issuance. 

Amendment  No.:  121 

Facility  Operating  License  No.  DPR- 
40.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  22. 1989  (54  FR  7638). 


The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  26, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W!  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant.  Units  1 
and  2.  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
December  24. 1986  (Reference  LAR  86- 
13) 

Brief  description  of  amendments:  Tho 
amendments  revised  Technical 
Specification  (TS)  by  (1)  revising  the 
surveillance  intervals  for  certain  rearlor 
trip  system  and  engineered  safety 
features  actuation  system 
instrumentation,  and  (2)  deleting  the 
requirement  to  obtain  and  evaluate 
detector  plateau  curves  for  the 
intermediate  and  power  range  neutron 
flux  channels. 

Date  of  issuance:  April  25, 1989 

Effective  date:  April  25, 1989 

Amendment  Nos.:  36  and  35 

Facility  Operating  License  Nos.  DPR 
80  and  DPR-82:  Amendments  changed 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  12. 1987  (52  FR  29926). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  25, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library.  Government 
Documents  and  Maps  Department.  San 
Luis  Obispo.  California  93407. 

NRC  Project  Director:  George  W. 
Knighton 

Philadelphia  Electric  Company.  Docket 
No.  50-352,  Limerick  Generating  Station. 
Unit  1,  Montgomery  County, 
Pennsylvania. 

Date  of  application  for  amendment: 
January  27. 1989  as  supplemented  March 
22. 1989 

Brief  description  of  amendment:  The 
amendment  changed  the  Technical 
Specifications  to  accommodate  the 
second  refueling  of  the  reactor  which 
involves  the  use  of  new,  previously 
irradiated  and  reconstituted  fuel 
assemblies. 

Date  of  issuance:  April  24, 1989 

Effective  date:  April  24, 1989 

Amendment  No.:  19 
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Facility  Operating  License  No.  NPF- 
39.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  February  22. 1989  (54  FR  7642). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  24, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311.  Salem 
Generating  Station.  Unit  Nos.  1  and  2, 
Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
November  27, 1985  and  supplemented 
February  15, 1989 

Brief  description  of  amendments:  The 
amendments  modified  the  containment 
containment  isolation  valve  table. 
Technical  Specification  Table  3.6-1.  The 
licensee  has  withdrawn  a  request  to 
modify  the  limiting  condition  of 
operation  involving  these  valves* 

Date  of  issuance:  April  24, 1989 

Effective  date:  Units  1  and  2,  effective 
as  of  the  date  of  issuance  and  to  be 
implemented  within  30  days  of  the  date 
of  issuance. 

Amendment  Nos.:  92  and  67 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  2, 1986  (51  FR  24261).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  April  24, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Generating  Station,  Unit  Nos.  1  and  2. 
Salem  County.  New  Jersey 

Date  of  application  for  amendments: 
April  14, 1987  and  supplemented  on 
October  10. 1988. 

Brief  description  of  amendments: 
Deleted  snubber  tables  from  the 
Technical  Specifications. 

Date  of  issuance:  May  1, 1989 

Effective  date:  May  1, 1989 

Amendment  Nos.:  93  and  68 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  March  8, 1989  (54  FR  9927).  The 
Commission's  related  evaluation  of  the 


amendments  is  contained  in  a  Safety 
Evaluation  dated  May  1, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Public  Service  Electric  &  Gas  Company, 
Docket  No.  50-311,  Salem  Generating 
Station,  Unit  No.  2,  Salem  County.  New 
Jersey 

Date  of  application  for  amendment: 
January  27, 1983  and  supplemented  on 
January  3, 1986  and  January  5, 1987.  The 
supplements  did  not  change  the 
technical  requirements  of  the 
amendment  request. 

Brief  description  of  amendment: 
Established  system  operability 
requirements  for  the  transfer  functions 
of  the  emergency  core  cooling  system 
(EGGS)  semiautomatic  switchover  from 
safety  Injection  to  Recirculation  during  a 
loss  of  coolant  accident  (LOCA). 

Date  of  issuance:  May  1, 1989 

Effective  date:  Before  startup  from  the 
fifth  refueling  outage  currently 
scheduled  for  March  1990. 

Amendment  No.:  69 

Facility  Operating  License  No.  DPR- 
75:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  2, 1983  (48  FR  35055). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  1, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311.  Salem 
Generating  Station.  Unit  Nos.  1  and  2. 
Salem  County.  New  Jersey 

Date  of  application  for  amendments: 
July  23, 1987  as  supplemented  by  letter 
dated  March  16, 1989 

Brief  description  of  amendments: 
Revised  the  Emergency  Core  Cooling 
System  Technical  Specifications  and 
Bases. 

Date  of  issuance:  May  2, 1989 

Effective  date:  May  2, 1989 

Amendment  Nos.:  94  and  70 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  8, 1989  (54  FR  9928).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  May  2. 1989. 


No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway.  Salem.  New  Jersey 
08079 

Rochester  Gas  and  Electric  Corporation, 
Docket  No.  50-244,  R.  E.  Ginna  Nuclear 
Power  Plant,  Wa>-ne  County,  New  York 

Date  of  application  for  amendment: 
February  16, 1989. 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specifications  to  reflect  the  addition  of 
steam  generator  sleeving  and  plugging 
criteria. 

£>o/e  o//ssuonce.- April  24, 1989 

Effective  date:  April  24, 1989 

Amendment  No.:  35 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  22, 1989  (54  FR  11842). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  24, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Rochester  Public  Library.  115 
South  Avenue,  Rochester,  New  York 
14610. 

Sacramento  Municipal  Utility  District, 
Docket  No.  50-312,  Rancho  Seco  Nuclear 
Generating  Station,  Sacramento  County. 
California 

Date  of  application  for  amendment: 
December  12, 1988 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specification  4.11.  "Reactor  Building 
Purge  Exhaust  Filtering  System,"  by 
changing  the  air  flow  rate  through  the 
reactor  building  purge  valves,  adding  a 
requirement  to  test  the  Reactor  Building 
Purge  Exhaust  HEPA  filters,  and 
clarifying  in  the  bases  the  air  flow  rate 
difference  with  or  without  containment 
integrity. 

Date  of  issuance:  April  18, 1989 

Effective  date:  April  18. 1989 

Amendment  No.:  103 

Facility  Operating  License  No.  DPR- 
54:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  26. 1987  (52  FR  32210). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  18, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Martin  Luther  King  Regional 
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Library.  7340  24th  Street  Bypass. 
Sacramento.  California  95822. 

NRC  Project  Director  George  W. 
Knighton 

South  Carolina  Electric  h  Gaa  Company, 
South  Carolina  Public  Service  Authority, 
Dodiet  No.  SO-38S,  Virgil  C.  Summer 
Nuclear  SUtion.  Unit  No.  1.  Fairfield 
County,  South  Carolina 

Date  of  application  for  amendment: 
September  16, 1966,  as  supplemented  on 
August  18, 1987,  July  22,  and  September 
29.1988. 

Brief  description  ofamendmenL  The 
amendment  changes  the  Technical 
Specifications  (TS)  to  delete  Tables  4.6- 
la,  4.6-lb.  and  4.8-2  from  TS  3/4.6.1.6, 
"Containment  Structural  Integrity,"  to 
reduce  the  minimum  required  average 
tendon  force  for  each  tendon  group,  and 
to  modify  the  tendon  force  base  values. 
Also,  associated  TS  Bases  for  the 
reactor  building  structural  integrity  are 
amplified  to  refer  to  the  Summer 
Nuclear  Station  Surveillance  Test 
Procedure  for  base  values.  The  proposed 
change  to  TS  4.6.1.6.1.a,  to  utilize  21 
tendons  rather  than  15  tendons  for  the 
ten  year  surveillance  and  subsequent 
five  year  intervals,  was  denied. 

Date  of  issuance:  April  28, 1989 

Effective  date:  April  28. 1989 

Amendment  No.:  76 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  5. 1966  (51  PR 
40282).  The  August  18, 1987,  |uly  22  and 
July  29. 1988  submittals  provided 
clarifying  information  that  did  not 
change  the  initial  determination  of  no 
significant  hazards  consideration 
published  in  the  Federal  Register.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  April  28, 1969. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Fairfield  County  Library. 
Garden  and  Washington  Streets. 
Winnsboro,  South  Carolina  29180. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  5»-328,  Sequoyah 
Nuclear  Plant.  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
June  la  1987  (TS  87-28) 

Brief  description  of  amendments:  The 
amendments  will  transfer  requirements 
from  Section  3/4.3.3.1.  "Radiation 
Monitoring  Instnunentation."  to  Section 
3/4.3.3.7.  "Accident  Monitoring 
Instrumentation,"  of  the  Sequoyah 
Nuclear  Plant  Units  1  and  2,  Technical 
Specifications.  These  changes  relate  to 


the  post-accident  containment  area 
monitors  and  noble  gas  effluent 
monitors.  These  monitors  are  addressed 
in  Items  ll.F.1.3  and  II.F.1.1,  respectively, 
of  NUREG-0737.  "TMl  Action  Plan 
Requirements,"  dated  November  1960. 
Fur  the  post-accident  noble  gas  effluent 
monitors,  requirements  are  being  added 
to  the  TS.  The  amendment  for  Unit  1 
also  corrects  a  typographical  error  on 
Page  3/4.3  42;  "Moses"  should  be 
"Modes." 

This  application  superseded  and 
withdrew  the  proposed  changes  on 
these  monitors  in  the  licensee's 
applications  dated  January  25, 1964  and 
December  9. 1965. 

Date  of  issuance:  April  28. 1989 

Effective  date:  April  28. 1989 

Amendment  Nos.:  112, 102 

Facility  Operating  Licenses  Nos. 
DPR  77  and  DPR-  79.  Amend  ments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  21. 1987  (52  FR  39308). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  28, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

The  Cleveland  Electric  Illuminating 
Company,  Duquesne  Light  Company, 
Ohio  Edison  Company,  Pennsylvania 
Power  Company,  Toledo  Edison 
Company.  Docket  Na  50-440,  Peny 
Nuclear  Power  Plant,  Unit  No.  1.  Lake 
County,  Ohio 

Date  of  application  for  amendment 
November  28, 1968,  amended  December 
29, 1988. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  (TS)  to  increase  the 
minimum  critical  power  ratio  (MCPR) 
from  1.06  to  1.07,  added  two  limiting 
lattice  most-limiting  average  planar 
linear  heat  generation  rate  (MAPLHGR) 
curves  to  the  TS  to  account  for  new  fuel 
types  being  used  this  cycle,  and  deleted 
the  MAPLHGR  curve  for  natural 
uranium  bundles.  Additionally,  limiting 
conditions  for  operation  and  action 
statements  for  the  APLHGR  were 
revised  to  reflect  the  lattice-dependent 
MAPLHGR  limits  in  the  GESTAR 
analysis  and  the  default  limits  in  the  TS 
for  hand  calculations.  Figure  3.2.2-1  was 
revised  to  correct  the  extrapolated  vahie 
for  the  How-dependent  MQ>R  and 
Figure  3.2.1-4  was  revised  to  extend  the 
flow-dependent  MAmiGR  factor  down 
to  the  20%  rated  core  flow  line.  Curves 
A-A'  and  B-B'  were  deleted  from  the 
current  set  of  MCPR  parametric  curves 


and  the  TS  for  linear  heat  generation 
rate  (LHCR)  was  revised  to  reflect  the 
higher  LHGR  associated  with  the  new 
fuel.  The  definition  of  "critical  power 
ratio'  was  generalized  and  clarification 
of  how  power-dependent  MAPLHGR 
factors  are  applied  to  lattice 
MAPLHGR's  was  added.  Various  figures 
and  pages  were  renumbered  and  the 
associated  bases  for  the  above  TS 
changes  were  revised. 

Date  of  issuance:  April  28, 1989 

Effective  date:  April  26, 1989 

Amendment  No.:  20 

Facility  Operating  License  Na  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  1. 1989  (54  FR  5177). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  26. 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Perry  Public  Library,  3753  Main 
Street,  Perry,  Ohio  44081 

Toleflo  Edison  Company  and  The 
Cleveland  Electric  Uluminating 
Company,  Docket  No.  50-346,  Davis- 
Besse  Nuclear  Power  Station,  Unit  No.  1, 
Ottawa  County,  (Wo 

Date  of  application  for  amendment- 
June  17, 1985 

Brief  description  ofamendmenL  The 
amendment  revised  the  Teclmical 
Specification  3.7.1.1  concerning  the 
Limiting  Condition  for  Operation  for  the 
main  steam  line  safety  valves.  The 
change  will  require  that  when  main 
steam  safety  valves  are  inoperable  that 
the  plant  go  to  Mode  4  (hot  8hutdo%vn) 
within  12  hours  following  entry  to  Mode 
3  (hot  standby),  rather  than  to  Mode  5 
(cold  shutdown). 

Date  of  issuance:  April  25, 1989 

Effective  date:  April  25. 1989 

Amendment  No.:  132 

Facility  Operating  License  No.  NPF-3. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  23, 1988  (53  FR  9517). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  25, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue.  Toledo.  CAtio  43800. 
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Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  application  for  amendment: 
November  18, 1988. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  (TS)  to  add  limiting 
conditions  for  operation  and 
surveillance  requirements  for  the  RCIC 
System  and  the  HPCl  System  resulting 
from  improvements  required  by  NUREG- 
0737.  Item  II.K.3.13  and  II.K.3.22. 

Date  of  issuance:  April  24, 1989 

Effective  date:  April  24, 1989 

Amendment  No.:  Ill 

Facility  Operating  License  No.  DPR- 
28:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  22, 1989  (54  FR  11846). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  April  24. 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  Vermont  05301. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia. 

Date  of  application  for  amendments: 

July  29, 1988 
Brief  description  of  amendments: 

These  amendments  revise  the  Technical 

Specifications  to  include  the 

downstream  manual  isolation  valves  in 

the  demonstration  of  operability  of  the 

reactor  head  vent  path. 
Date  af  issuance:  April  27, 1989 
Effective  date:  April  27, 1989 
Amendment  Nos.:  125  and  125 
Facility  Operating  License  Nos.  DPR- 

32  and  DPR-37:  Amendments  revised  the 

Technical  Specifications. 
Dale  of  initial  notice  in  Federal 

Register  August  24, 1988  (53  FR  32301). 

The  Commission's  related  evaluation  of 

the  amendment  is  contained  in  a  Safety 

Evaluation  dated  April  27, 1989 
No  significant  hazards  consideration 

comments  received:  No 
Local  Public  Document  Room 

location:  Swem  Library,  College  of 

William  and  Mary,  Williamsburg. 

Virginia  23185. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
February  24, 1989  and  supplemented  on 
March  3, 1989. 


Brief  description  of  amendments: 
These  amendments  revise  the 
permissible  bypass  conditions  for  item 
3.b,  "Auxiliary  Feedwater,"  of  Technical 
Specification  Table  15.3.5-3,  "Emergency 
Cooling." 
Date  of  issuance:  April  25, 1989 
Effective  date:  April  25, 1989 
Amendment  Nos.:  119  and  122 
Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  22. 1989  (54  FR  11847). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  April  25, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers, 
Wisconsin. 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request: 
November  7, 1986  and  as  amended  on 
March  30. 1989. 

Brief  description  of  amendment:  The 
purpose  of  the  license  amendment 
incorporated  Technical  Specification 
LCO  and  surveillance  requirements  for 
the  steam  generator  Atmospheric  Relief 
Valves  (ARVs)  into  the  Wolf  Creek 
Operating  License  in  order  to  assure  the 
availability  of  mitigating  equipment 
assumed  in  the  Steam  Generator  Tube 
Rupture  analysis.  The  Technical 
Specification  requirements  constitute 
additional  limitations  on  facility 
operations  and  satisfy,  in  part,  the 
specific  requirements  of  License 
Condition  2.c(ll)  of  the  operating 
license.  No  requirements  on  ARV 
operability  have  been  included  in  the 
existing  Wolf  Creek  Technical 
Specifications  because  the  ARVs  have 
not  been  required  in  the  mitigation  of 
postulated  accidents  and  transients. 

Date  of  Issuance:  April  20, 1989 

Effective  date:  April  20,  1989 

Amendment  No.:  30 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  30, 1986  (51  FR 
47080).  The  March  30, 1989  submittal 
provided  additional  clarifying 
information  and  did  not  change  the 
finding  of  the  initial  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  20, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
Location:  Emporia  State  University, 
William  Allen  White  Library.  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library,  Topeka.  Kansas  66621 

NO-nCE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACILITY 
OPERATING  UCENSE  AND  FINAL 
DETERMINATION  OF  NO 
SIGNinCANT  HAZARDS 
CONSIDERA'nON  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
flndings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for  a 
Hearing.  For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
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comment  an  its  no  significant  hazards 
determination.  In  such  case,  the  license 
amendment  has  been  issued  without 
opportunity  for  ctmunent.  If  there  has 
been  som«  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment.  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event, 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  apphed  the 
standards  of  10  CFR  50.92  and  has  made 
a  Rnal  determination  that  the 
amendment  involves  no  significant 
hazards  coiuideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  S1.22(b),  no  environmental 
Impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evahiation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Celman  Building,  2120  L 
Street.  NW.,  Washington.  DC.  and  at  the 
local  public  document  room  for  the 
particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  u;>on  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By  June 
16. 1088.  the  licensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subfect  facility 
operating  Hcense  and  any  person  whose 
interest  may  be  affected  by  this 


proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 


intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideratioa  if  a  hearing  is  requested. 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gebnan  Building, 
2120  L  Street,  NW..  Washington,  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  kst  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800]  32S-6000  (in 
Missouri  1(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  ^  following  message  addressed  to 
[Project  Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Fedeial 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel  US.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board,  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant.  Units  1  and  2,  Hamilton 
County.  Tennessee 

Date  of  application  for  amendments: 
May  2, 1989  (TS  89-23) 

Brief  description  of  amendments:  The 
amendments  delete  the  remote 
shutdown  instrumentation  requirements 
for  full-length,  control  rod  position  limit 
switches  in  Tables  3.3-9  and  4.3-6. 

Date  of  issuance:  May  4, 1989 

Effective  date:  May  4, 1989 

Amendment  Nos.:  113. 103 
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Facility  Operating  Licenses  Nos. 
DPR-77  and  DPR-79.  Amendmente 
revised  the  Tedmical  Specifications. 

Public  coaunents  requested  as  to 
proposed  no  significant  hazards 
consideration:  No.  The  amendment 
application  was  processed  on  an 
emergency  basis,  pursuant  to  10  CFR 
50.91(a)(5).  The  Commission'a  related 
evaluation  is  contained  in  a  Safety 
Evaluation  dated  May  4, 1980. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville.  Tennessee  37902. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

NRC  Assistant  Director  Suzanne 
Black 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  May.  1988. 

Forlhe  Niidea- Regulatory  CommiMion 
Gary  M.  Hdiaiiai, 

Acting  Director,  Drviaion  of  Reactor  Projects  - 
III.  IV,  Vaml^edalProjects  Office  of 
Nuclear^eactoKHegulaUon 
[Doc.  8&-11687  Filed  5-1&-89:  8:45  am) 
■lUJNa  COM  TSMKM^) 
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Peraornisi  MMMQMnent  flwnumli  Jliiiii 
Projsct:  JUIsiimUvc  '  RsnoniMl 
Manag«mMrt%«lMn«t  Hw -National 
Institut*  of ! 


AGENCr.  Office  of  Personnel 

Management. 

action:  Notice  of  amendments  of  the 

National  Institute  of  Standards  and 

Tedmology  (NIST;  formerly 'National 

Bureau  of  Standards)  demonstration 

project  plan. 

SUMMARV:  IMt  action  provides  for 
changes  to  die  final  project  plan 
published  October  2, 1967,  to  clarify 
certain  authorities  granted  to  NIST 
under  the  project.  Tlie  notice  makes  four 
corrections  of  errors  in  the  "Staffing" 
section,  clarifies  NISTs  authority  to 
reimburse  new  hires  for  relocation 
expenses,  makes  the  definition  of 
"promotion"  more  like  the  definition  in 
the  Federal  Personnel  Manual  (FPM), 
and  makes  clear  that  removal  of  a 
supervisory  differential  upon  giving  up 
supervisory  responsibilities  does  not 
constitute  an  adverse  action. 
DATE:  Comments  must  be  received  on  or 
before  June  16, 1989. 
ADDRESS:  Send  comments  to  Oonna 
Beecher,  Assistant  Director  for  ^stems 
Innovation  and  Simplification,  U.S. 
Office  of  Personnel  Management,  Room 


7638, 1980  £  Street  NW..  Washington. 
DC  204X5. 

FOR  FURTHER  INFORMKTIONOONTACr. 
Allen  Cassady,  (301)  97S-3031.  at  the 
National  Institute  of  Standards  and 
Technology;  Paul  R.  Thompson.  (202) 
632-6164.  at  OI^. 
SUPFtEMENTARY  INFORMATION: 

Badcground 

On  Jainiary  1, 1988,  the  National 
Institute  of  Standards  and  Technology 
(NIST)  began  a  5-year  project  to 
demonstrate  an  alternative  personnel 
management  system.  The  new  system 
was  mandated  by  Congress  to  improve 
the  Institute's  ability  to  motivate  and 
retain  staff  and  to  attract  and  hire  hi^ly 
qualified  candidates.  NIST  will  also 
simplify  personnel  administration  and 
give  managers  more  authority  and 
accountability  for  personnel 
management. 

The  major  features  and  interventions 
of  the  project  are  total  compensation 
comparison  with  the  private  sector, 
simplified  position  classification  with 
delegation  of  authority  and 
accountability  to  line  managers,  agency- 
based  hiring,  direct-hiring,  recruiting 
andTBtention  allowances,  pay  for 
performance,  and  supervisory  pay 
differentials. 

NIST4vill  annually  compare 
compensation  for  "NIST  positions  with 
compensation  for  similar  positions  in  the 
private  sector  and,  to  the  extent  allowed 
by  budget  bmitations,  will  make  up  the 
net  increase  in  the  deficiency  through  an 
annual  comparability  pay  increase  for 
all  employees  rated  "fully  successful"  or 
higher.  In  position  classification,  career 
paths  and  broad  pay  bands  have 
replaced  the  General  Schedule  (GS) 
grade  structure.  NIST  conducts  its  own 
hiring,  rather  than  hiring  through  the 
Office  of  Personnel  Management  (OPM) 
registers,  and  fills  most  scientific  and 
engineering  vacancies  through  the 
direct-hire  process.  I^ST  management 
will  grant  recruiting  and  retention 
allowances  up  to  $10,0(X)  in  special 
cases.  Supervisors  will  determine  pay 
increases  within  pay  bands  on  the  basis 
of  performances  appraisals.  Supervisors 
and  managers  who  would  not  otherwise 
be  compensated  for  supervision  or 
management  will  be  given  pay 
differentials. 

Project  Plan  Modifications 

The  official  NIST  Project  Plan 
appeared  in  the  Federal  Register  on 
October  2. 1987  (52  FR  37082).  In  order  to 
implement  the  plan  fully,  it  is  necessary 
to  modify  certain  sections  so  that  they 
express  more  clearly  the  intentions  of 
OPM  and  NIST  in  designing  the  project. 


In  the  **Staffing"  section  of  the  original 
plan,  errors  were  made  in  describing 
appointment  reports  to  OMB  (none 
required),  open-continuous  applications 
(should  be  critical  shortage  occupations 
only),  the  career  paths  covered  by  the 
category  of  critical  shortage  highly- 
qualified  candidates  (should  not  include 
Support  Career  Path),  and  the  approval 
authorities  for  the  timing  of  Recruitment 
and  Jletention  Allowances  (the  approval 
authority  cited  for  Recruiting 
Allowances  should  have  been  cited 
instead  for  Retention  Allowances,  and 
the  authority  cited  for  Retention 
Allowances  should  have  been  cited  Tor 
Recruiting  Allowances). 

The  definition  of  "promotion"  \b2 FR 
37091)  has  not  proved  practicable  in  its 
coverage  of  movements  from  one  career 
path  to  another,  because  it  differed  too 
much  from  the  traditional  definition  in 
the  Federal  Personnel  Manual  (FPM). 
The  revised  definition  parallels  the 
definition  in  the  FPM.  Also,  the  time-in- 
pay-band  requirement  one  year  for 
promotion  eligibihty  was  not  made 
explicit.  This  Notioe,  therefore,  changes 
the  definition  of  "promotion"  and  adds 
the  time-in-pay-band  requirement  to  the 
same  section. 

The  original  project  plan  provides  that 
new  hires  are  eligible  for  reimbursement 
of  travel  expenses  to  first  post  of  duty 
and  relocation  expenses  "iii  the  same 
manner  as  is  authorized  in  sections  5723 
and  5724  of  title  5,  U.S.  Code"  (52  Fit 
37091).  It -was  intended  that  the 
authority  cover  all  the  facets  of 
relocation  expenses  described  in 
sections  5724a,  5724b,  and  5724c  of  title 
5,  as  well  as  those  mentioned  in  the 
original  plan.  TTiis  notice  amends  the 
project  plan  to  add  specific  reference  to 
the  three  recipients  to  repay  travel 
expenses  when  they  separate  prior  to 
the  end  of  their  service  agreements 

The  project  plan  does  not  mention  the 
process  by  which  a  supervisory  pay 
differential  is  discontinued  when  the 
supervisory  responsibilities  are 
discontinued.  This  modification  adds 
this  process  and  makes  clear  Ibat  loss  of 
a  supervisory  differential  is  not  an 
adverse  action  and  is  therefore  not 
subject  to  appeal. 

Finally,  all  instances  of  "National 
Bureau  of  Standards."  "NBS."  and 
"Bureau"  are  changed  to  "Nahonal 
Institute  of  Standards  and  Technology." 
"NIST,"  and  "Institute."  respectively,  in 
accordance  with  a  provisioin  of  the 
Technology  Competitiveness  Act  signed 
into  law  by  the  President  on  August  23. 
1988. 
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VS.  Office  of  Personnel  Managerannt. 
CofMtanoe  Honar, 
Director. 

The  demonstration  project  plan  for  the 
Alternative  Personnel  Management 
System  at  the  National  Institute  of 
Standards  and  Technology,  published  in 
the  Federal  Register  on  Friday,  October 
2, 1987  (52  FR  37082-37096)  is  amended 
as  follows: 

1.  Staffing— Reports  to  OPM:  OPM's 
OfHce  of  Examining  Services  has 
decided  it  does  not  want  a  report  on 
each  direct-hire  appointment.  The 
following  sentence  (52  FR  37090)  is 
deleted: 

A  completed  copy  of  the  Federal 
Automated  Examining  System  (FAES),  Key 
Entry  Examination  System  (KEES),  or  other 
appropriate  appointment  package  will  be 
provided  to  OPM's  Office  of  Examining 
Services  for  all  individuals  appointed. 

2.  Staffing — Open-Continuous 
Applications:  The  statement  on  open- 
continuous  applications  appeared  under 
the  subsection  titled  "Direct 
Examination  and  Hiring:  Critical 
Shortage  Occupations,"  and  was 
intended  to  apply  only  to  that  category; 
therefore  "critical  shortage  occupations" 
is  added  to  the  following  sentence  (52 
FR  37090)  as  indicated  by  brackets: 

Although  no  registers  will  t>e  maintained, 
NBS  will  accept  applications  on  an  open- 
continuous  basis  for  all  direct  hire  [critical 
shortage  occupations] 

3.  Staffing — Critical  Shortage  Highly- 
Qualified  Candidates:  The  Support 
Career  Path  was  not  intended  to  be 
covered  by  this  category;  therefore,  the 
sentence  that  reads  "Critical  shortage 
highly-qualifled  candidates  may  be 
directly  hired  for  entry  level  positions  in 
the  Scientific  and  Engineering.  Scientific 
and  Engineering  Technician,  and 
Support  Career  Paths  '  (52  FR  37090)  is 
changed  to  read: 

Critical  shortage  highly-qualified 
candidates  may  be  directly  hired  for  entry 
level  positions  in  the  Scientific  and 
Engineering  and  Scientific  and  Engineering 
Technician  Career  Paths 

4.  Staffing — Recruitment  and 
Retention  Allowances:  The  authorities 
for  approving  recruiting  and  retention 
allowances  were  unintentionally 
reversed  in  one  passage  (52  FR  37091). 
The  passage  is  changed  to  read: 

A  Recruitment  Allowance  may  be  paid  in  a 
lump  sum  at  or  soon  after  entry  on  duty  or 
may  be  paid  in  increments  over  a  period  of 
time  determined  by  the  (MOU  Director],  not 
to  exceed  36  months.  A  Retention  Allowance 
may  not  be  paid  in  a  lump  sum  but  must  be 
paid  in  increments  over  a  period  of  time 
determined  by  the  (PMB).  not  to  excend  36 
months. 


5.  Travel  Expenses:  The  'Travel 
Expenses"  subsection  (52  FR  37091)  is 
replaced  with  the  following  new 
subsection  (new  material  is  bracketed) 
to  make  clear  which  sections  of  title  5, 
U.S.  Code,  are  covered  and  to 
emphasize  the  repayment  obligation 
upon  separation  prior  to  the  end  of  the 
agreement: 

Travel  Expenses 

At  the  discretion  of  the  NIST  Director, 
travel  and  transportation  expenses, 
advancement  of  funds,  [per  diem  expenses 
incident  to  travel,  and/or  relocation 
expenses]  may  l>e  provided  to  new  hires  in 
the  same  manner  as  is  authorized  in  sections 
5723,  5724,  (5724a,  5724b,  and  5724c)  of  title  5, 
U.S.  Code.  The  selecting  official,  with 
approval  of  the  MOU  Director  or  the  MOU 
Director's  designee,  will  make  application 
decisions.  Recipients  must  sign  service 
agreements  indicating  commitment  of  at  least 
12  months  continued  service.  Service 
agreements  will  contain  [a  repayment 
obligation)  in  the  event  the  recipient 
separates  from  Federal  service  before  the  end 
of  the  agreement.  Actions  to  collect 
repayment  may  be  terminated  under 
appropriate  circumstances  and  in  accordance 
with  generally  applicable  standards  for 
termination. 

6.  Staffing — Promotion:  The  sentence 
that  reads  "A  promotion  is  a  move  from 
one  level  (pay  band)  to  a  higher  level 
within  a  career  path,  or  a  move  from  a 
level  in  one  career  path  to  a  level  with  a 
higher  pay  range  in  another  career  path" 
(52  FR  37091)  is  changed  to  read: 

A  promotion  is  a  change  of  an  employee  to 
(1)  a  higher  pay  band  in  the  same  career  path, 
or  (2)  a  pay  band  in  another  career  path  in 
combination  with  an  increase  in  the 
employee's  salary.  The  time-in-pay-band 
requirement  for  promotion  eligibility  is  one 
year. 

7.  Supervisory  and  Managerial  Pay 
Differentials:  iTie  intent  of  Congress  on 
the  discontinuance  of  a  supervisory 
differential  was  not  adequately  reflected 
in  the  notice;  therefore,  the  following 
new  subsection  is  added  to  the  section 
on  "Pay  Administration"  (52  FR  37092) 
immediately  under  the  subsection  titled 
"Supervisory  and  Managerial  Pay 
Differentials": 

Supervisory  and  Managerial  Pay 
Differentials 

The  House  Post  Office  and  Civil 
Service  Committee  Report 
accompanying  the  project  legislation 
stated  that  supervisory  and  managerial 
pay  differentials  "will  be  terminated 
when  an  employee  leaves  a  supervisory 
or  management  position.  Such 
termination  will  not  be  cnsidered  a 
reduction  in  pay."  Where  an  employee's 
pay  band  does  not  change  as  a  result  of 
undertaking  supervisory  responsibilities, 
the  granting  of  a  differential  will  not  be 


considered  a  promotion  or  a  comp»!titive 
action.  The  differential  will  be 
discontinued  when  an  employee's 
supervisory  responsibilities  are 
discontinued.  Tbe  cancellation  of  a 
differential  will  not  itself  constitute  a 
demotion  or  a  reduction  in  pay.  The 
cancellation  of  a  supervisory 
differential,  therefore,  will  not  constitute 
an  adverse  action  and  there  will  be  no 
right  of  appeal  under  5  USC  Chapter  75. 

[FR  Doc.  8»-11778  Filed  S-1&-69;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  Na  34-26804;  File  No.  SR-GSCC- 
89-3] 

Self-Regulatory  Organizations;  Rling 
and  Immediate  Effectiveness  of 
Proposed  Rule  Ctiange  by 
Government  Securities  Clearing 
Corporation  ("GSCC")  Relating  to  Its 
FeeStructura 

IHirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1).  notice  is  hereby  given 
that  on  April  14. 1989  GSCC  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II.  and  III  below, 
which  Items  have  been  prepared  by 
GSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
modify  GSCC's  fee  schedule  to  establish 
a  minimum  monthly  fee  of  $500.00  that 
each  participant  must  remit  to  GSCC. 

U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  GSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


A.  Self-Riigalatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  purpose  of  the  proposed  rule 
change  is  toestablish  a  minimum 
monthly  fee.  for  each  member  of  die 
Comparison  System,  for  use  of  GSCC's 
trade  comparison  services.  This 
minimum  lee  will  ensure  that  GSCC 
receives  sufficient  eevenues  on  a  regular 
basis  to  be  able  to  meet  the  fixed 
expenses  associated  with  providing 
trade  comparison  services. 

(b)  The  proposed  rule  change  provides 
for  a  minimal  minimum  monthly  fee  that 
is  based  on  GSCC's  fixed  expenses  and 
is  equitably  allocated;  it  is,  therefore, 
consistent  with  the  requirements  of  tlie 
Securities  Exchange  Act  of  1934,  as 
amended  (the  "Act"),  and  the  rules  and 
regulations  thereunder  applicable  to  a 
self-regulatory  organization. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

GSCC  does  not  beUeve  that  the 
proposed  rule  will  have  an  impact  on.  or 
impose  a  bmden  on,  competition. 

C.  SelfrReguIatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  been  solicited  or 
received.  Members  will  be  notified  of 
the  rule  filing,  and  comnients  will  be 
solicited,  by  an  Important  Notice.  GSCC 
will  notify  the  Securities  and  Exchange 
Commission  of  any  written  comments 
received  by  GSCC 

III.  Date  df  Effectiveness  ef  die 
Proposed  Jtale  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective,  pursuant  to  Section  19(b)(3)(A) 
of  the  Securities  Exchange  Act  of  1934 
and  subparagraph  (e)  of  Securities 
Exchange  Act  fiiiile  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  simunarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the 
Securities  Exchange  Act  of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
r'<mmission,  450  Fifth  Street  NW., 


Washington.  DC  20549.  Copies  tS  die 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  x:hange  that  are  filed 
with  the  Commission,  and  all  written 
communioations  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  diat 
may  be  withheld  from  the  public  in 
accordance  with  provisions  of  5  U.S.C. 
552,  will  be  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Section,  450  Fifdi  Street  NW„ 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  SR-GSCC-89-3  and 
should  be  submitted  by  June  7, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
May  9. 1989. 
[FR  Doc.  89-11800  Filed  &-16-B9;  8:45  am] 
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(Release  Nb.  S4-267«3;-fHe  No.  9R-4>9E- 
89-05] 

Self-Regutatory  Organizations;  Notice 
of  Filing  and  Immediate 'Effectiveness 
of  Proposed  Rttle  CI  lai  ige  tiy  the 
Pacific  Stouh  Exctiai  lye,  Inc^  Delating 
to  tiie  entering  -of  Ordera  Prom  off  the 
Trading  Floor 

Pursuant  to  Section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C  7B8(b)(l),  notice  is  hereby  ^iven 
that  on  April  14, 1989,  the  Pacific  Stock 
Exchange  Incorporated  ("PSE"  or  the 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-^eguIatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Item  1.  Text  of  the  Proposed  Rule 
Change 

The  Pacific  Stock  Exchange 
Incorporated  ("PSE"  of  the  "Exchange"), 
proposes  to  more  clearly  delineate  the 
procedure  for  entering  orders  from  off 
the  floor,  amending  the  language  of 
Advice  B-11,  of  the  Options  Floor 
Procedure  Advices.  (Brackets  indicate 
language  to  be  deleted,  italic  indicates 
new  language.) 


B-11 

Subject:  Orders  Entered  From  Off  the 
Floor 

Pursuant  to  Rule  VL  Section  (79)  73  of 
the  Board  of  Governors,  [and  the  Rules 
of  the  Seciu-ities  Exchange  Act  of  1934] 
only  transactions  that  are  initiated  on 
the  Floor  of  the  Exchange  shall  count  as 
Market  Maker  transactions.  As  such. 
Market  Makers  and  Floor  Brokers 
effecting  transactions  as  [a]  Market 
Makers  are  [reminded]  instructed  thai. 
except  as  specified  below,  only 
transactions  that  are  initiated  on  the 
Floor  of  the  Exchange  by  that  person 
shall  count  as  Market  Maker 
transactions  and  be  entitled  to  special 
margin  treatment,  pursuant  to  the  [Net 
Capital  Rule]  net  capital  requirements 
of  Rule  15c3-l  of  the  Securities 
Exchange  Act  of  1934  and  Regulation  T 
of  the  Board  of  Governors  of  tlw  Federal 
Reserve  System. 

Accordingly,  any  position  established 
for  the  account  of  a  Market  Maker 
which  [was]  has  been  "entered  from  off 
the  floor"  [will]  must  be  placed  in  the 
Market  Maker's  investment  account  and 
be  subject  to  applicable  customer 
margin. 

k^rket  Maker  clearing  firms  are 
directed  to  instruct  their  respective 
trading  desks  to  identify  (such  an  ordcr[ 
their  order  as  entered  from  off  the  floor 
by  placing  a  "C"  after  the  Market 
Maker's  number  in  the  firm  box  on  the 
ticket.  [This  will  identify  the  orders  as 
"entered  from  off  the  floor."]  Floor 
brokers,  when  accepting  an  order  by 
phone  |,]  from  a  Market  Maker,  are 
similarly  directed  to  identify  that  order 
in  the  above  manner. 

(Market  Makers  while  on  the  Floor 
may  enter  GTC  orders  with  a  Floor 
BrcAcer,  however,  these  orders  must  be 
limit  orders  where  the  quantity  cannot 
be  increased  or  the  limit  changed.  Any 
such  change  in  a  GTC  order  shall 
require  that  order  to  be  handled  as  a 
new  order,  subject  to  the  guidelines  of 
an  "order  entered  from  off  the  floor. ') 

An  exception  to  the  above  stated 
procedure  exists  when  an  order  is 
market  GTC,  as  referred  to  in  Rule  I. 
Section  6(a)  of  the  Rules  of  Board  of 
Governors.  A  Market  Maker,  while  on 
the  floor,  may  enter  a  GTC  order  with  a 
Floor  Broker  and  still  receive  special 
margin  treatment,  as  described  above. 
However,  the  order  must  he  a  limit 
order  where  the  quantity  cannot  be 
increased  or  the  limit  changed.  If  the 
order  is  increased  or  the  limit  changed, 
the  GTC  order  shell  be  handled  as  a 
new  order,  subject  to  the  guidelines  of 
on  '  'order  entered  from  off  the  floor. " 
and  shall  not  receive  the  special  margin 


21334 


Federal  Register  /  Vol.  54,  No.  94  /  Wednesday.  May  17.  1989  /  Notices 


Federal  Regbter  /  Vol.  54.  No.  94  /  Wednesday.  May  17.  1989  /  Notices 


21335 


989 


treatment.  Likewise,  (LjRmit  orders  to 
"buy  and  sell"  in  the  same  series, 
discretionary  orders,  and  "market  not- 
held"  orders  may  not  be  handled  on  a 
CTC  basis  without  being  subject  to  the 
above  provisions  (regarding)  applicable 
to  "orders  entered  from  off  the  floor." 

n.  Self-Regulatory  Organisation's 
Statement  on  the  Puipose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  oiganization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specifled  Item  IV 
below.  The  self-regualtory  organization 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  on  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  more  clearly  delineate  the 
precise  procedure  with  regard  to  orders 
entered  from  of  the  floor.  The 
amendment  does  not  alter  the  present 
requirements  for  special  market-maker 
margin  treatment:  it  merely  serves  as  a 
clarirication  of  the  existing  advice. 

The  amendment  clarifies  that  "G" 
("Good  until  cancelled")  order  are 
exempted  from  the  requirement  that  an 
order  must  be  initiated  by  the  market 
maker  or  floor  broker  transacting  as  a 
market  maker  in  order  to  be  entitled  to 
special  margin  treatment.  Furthermore, 
the  proposed  rule  change  is  designed  to 
clarify  that  in  order  to  the  accorded  the 
special  margin  treatment,  the  GTC  order 
must  satisfy  certain  specified 
conditions:  if  the  conditions  are  not  met, 
the  GTC  order  is  not  entitled  to  any 
special  treatment. 

The  proposed  rule  change  is 
consistent  with  the  provisions  of  section 
6(b)  of  the  Act  in  general  and,  in 
particular,  furthers  the  objective  of 
section  6(b)(5]  in  that  it  is  designed  to 
promote  fair  and  equitable  principles  of 
trade  and  the  protection  of  investors 
and  the  public  interest. 

(BJ  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  a 
burden  on  competition. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  igb-4. 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  SoUdtadon  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  Hling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PSE.  All 
submissions  should  refer  to  File  No.  SR- 
PSE-88-20  and  should  be  submitted  by 
June  7, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Uated:  May  8. 1989.        , 
lonathan  G.  Katz, 

Secrelary. 

|FR  Doc.  89-1  laoi  Filed  5-16-89;  8;4S  am| 
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IReleaM  No.  34-267M;  File  No.  SR-NASO- 
SS-52] 

Self-Regulatory  Organizatlone; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Penalty  for  NASDAQ 
Market  Maker  Withdrawals 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  on 
November  28, 1988,  and  amended  on 
May  5, 1989,  the  proposed  rule  change  as 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
NASD.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  cnange  from  interested 
persons. 

I.  Seif-Regulatoty  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Cliange 

The  NASD  is  proposing  to  amend 
Article  III  of  the  NASD  Rules  of  Fair 
Practice  to  add  new  section  44.  The 
proposed  rule  change  would  prohibit  a 
firm  that  writhdraws  as  a  market  maker 
in  a  National  Association  of  Securities 
Dealers  Automated  Quotations 
(NASDAQ)  System  security  from 
continuing  market  making  activity  in 
that  security  in  the  non-NASDAQ  over- 
the-counter  market  during  any  period 
that  the  firm  is  ineligible  to  reenter 
NASDAQ  as  a  market  maker. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  witli  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepareed  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  signiHcant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

On  June  9, 1988,  the  Commission 
approved  amendments  to  the  Rules  of 
Practice  and  Procedures  for  the  Small 
Order  Execution  System  and  to 
Schedule  D  to  the  NASD  By-Laws.  In 
pertinent  part,  an  amendment  was 


approved  to  Part  VI,  Section  8  of 
Schedule  D  to  impose  a  penalty  of  20 
business  days  for  unexcused 
withdrawal  from  market  making  in  any 
NASDAQ  security.  [See  File  No.  SR- 
NASD-88-1,  Securities  Exchange  Act 
Release  No.  25791.)  The  NASD  believes 
that  the  public  policy  purpose  behind 
the  adoption  of  the  20-day  penalty 
would  be  undermined  if  Rrms  could 
readily  withdraw  from  making  a  market 
in  the  NASDAQ  System  and  transfer 
their  market  making  activity  in  the  same 
security  to  the  non-NASDAQ  over-the- 
counter  maket  during  the  20  business 
day  penalty  period. 

Th  NASD  is,  therefore,  proposing  to 
add  new  Section  44  to  Article  III  of  the 
NASD  Rules  of  Fair  Practice  to  prohibit 
a  firm  that  withdraws  as  a  market 
maker  in  a  NASDAQ  security  from 
continuing  market  making  activity  in 
that  security  in  the  non-NASDAQ  over- 
the-counter  market  during  any  period 
that  the  member  is  not  eligible  to  reenter 
NASDAQ  as  a  market  maker.  As  a 
practical  matter,  the  period  would  be  20 
business  days  as  a  result  of  the 
operation  of  Part  VI,  section  8  of 
Schedule  D  to  the  NASD  By-Laws, 
which  imposes  a  20  business  day 
penalty  for  unexused  withdrawal  from 
market  making  in  any  NASDAQ 
security.  It  should  be  noted  that  the 
proposed  rule  change  is  not  affected  by 
the  NASD's  proposal  to  operate  a 
Bulletin  Board  that  would  carry  price 
and  volume  information  on  over-the- 
counter  securities.  [See  File  No.  SR- 
NASD-88-19.)  As  stated  in  that  rule 
filing.  NASDAQ  securities  are  not 
eligible  for  quotation  in  the  Bulletin 
Board  service.  Thus,  a  NASDAQ  market 
maker  that  has  been  suspended  with 
respect  to  a  particular  NASDAQ 
security  will  not  be  able  to  make  a 
market  in  that  security  in  the  Bulletin 
Board.  The  NASD  believes  it  is 
important  to  the  integrity  of  the 
NASDAQ  System  and  to  be  consistent 
with  the  Commission's  approval  of  the 
20  business  day  penalty  to  adopt  rules 
that  ensure  that  a  member  cannot 
circumvent  the  20  business  day  penalty 
by  making  a  market  in  the  same  security 
in  the  non-NASDAQ  over-the-counter 
market  while  it  is  ineligible  to  do  so  in 
the  NASDAQ  System. 

Because  the  proposed  rule  change 
prevents  market  makers  that  are 
ineligible  for  NASDAQ  market  making 
from  continuing  to  act  as  a  market 
maker  in  the  over-the-counter  market, 
the  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6]  under  the 
Act  on  the  basis  that  the  proposed 
change  is  designed  to  promote  just  and 


equitable  principles  of  trade  and  to 
assist  the  NASD  in  enforcing  its  rules 
applicable  to  the  NASDAQ  System. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Since  the  proposed  rule  change  would 
prohibit  a  member  from  making  a 
market  in  a  NASDAQ  security  during 
the  20  business  days  that  the  member  is 
ineligible  to  reenter  NASDAQ  as  a 
market  maker,  the  proposed  rule  change 
would  prevent  the  member  from  being  a 
market  maker  in  any  non-NASDAQ 
over-the-counter  medium  that  is 
competitive  with  the  NASDAQ  System. 
The  NASD  believes  that  the  proposed 
rule  change  does  not  unfairly 
discriminate  against  any  non-NASDAQ 
over-the-counter  printed  or  automated 
quotation  medium  because  the  market 
maker  is  free,  subsequent  to  the 
expiration  of  the  20  business  day 
penalty,  to  act  as  a  market  maker  in  the 
non-NASDAQ  over-the-counter  media 
and  not  return  as  a  maricet  maker  to  the 
NASDAQ  System.  Further,  while  a 
member  is  a  market  maker  in  the 
NASDAQ  System,  it  can  also  be  a 
market  maker  in  any  other  non- 
NASDAQ  over-the-counter  medium 
(except  the  NASD's  proposed  Bulletin 
Board,  which  will  not  carry  NASDAQ 
securities).  The  NASD  believes  that  the 
20  business  day  penalty  is  important  to 
ensuring  the  depth  and  liquidity  of  the 
NASDAQ  market  and  that  it  is  in  the 
interest  of  public  investors  that 
members  be  discouraged  from 
withdrawing  as  a  NASDAQ  market 
maker  during  any  period  of  high  trading 
volume  in  the  System.  The  NASD  does 
not  believe,  therefore,  that  the  proposed 
rule  change  would  inhibit  the 
development  of  any  other  printed  or 
automated  non-NASDAQ  quotation 
medium. 

For  the  foregoing  reasons,  the  NASD 
belives  that  the  proposed  rule  change 
does  not  impose  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

In  the  Federal  Register  June  21, 1989  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 


its  reasons  for  so  finding  or  (ii)  as  to 
which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretarj',  Securities  and  Ex'^hange 
Commission.  450  Fifth  Street  NW., 
Washington  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  Hied 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  cop>dng  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  June  7, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(12). 
Jonathan  G.  Katz, 
Secretary. 

Dated:  May  8, 1989. 
(FR  Doc.  8»-11802  Filed  5-16-89;  8:45  am] 
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[Release  No.  IC-16950;  812-7058] 

Cowen  Income  &  Growth  Fund,  Inc4 
Application. 

May  11. 1989. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

Applicant:  Cowen  Income  &  Growth 
Fund,  Inc.  ("Applicant"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  the  provisions  of  sections  2(a)(32), 
2(a)(35),  22(c)  and  22(d)  of  the  1940  Act 
and  Rules  22c-l  and  22d-l  under  the 
1940  Act. 

Summary  of  Application:  Applicant 
seeks  an  order  permitting  modification 
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of  its  present  method  of  assessing  a 
contingent  deferred  sales  charge  nn 
redemptions  of  its  shares.  Applicant 
proposes  to  institute  a  front-end  sales 
charge  and  as  a  transitional 
arrangement  proposes  to  assess  a 
modified  contingent  deferred  saltHt 
charge  on  certain  redemptions  made 
within  one  year  of  the  requested  order. 

Filing  Date:  The  application  was  filed 
on  July  1, 19B8,  an  amendment  was  filed 
on  April  21, 1989 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pjn.  on  June 
5. 1989,  and  should  be  accompanied  by 
proof  of  service  on  the  Applicant,  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
ceitificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
issues  contested.  Persons  who  wish  to 
be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

AOOMCMBS:  Secretary.  SEC,  450  5th 
Street  NW..  Washington,  DC  20549. 
Applicant  Financial  Square,  New  York. 
New  York  10005-3587. 


Cecilia  C.  Kalish.  Staff  Attorney  (202) 
272-3035  or  Stephanie  M.  Monaco. 
Branch  Chief  (202)  272-3030  (Office  of 
Investment  Company  Regulation). 
SUPM^MENTARY  INPOflMATION: 

Following  is  a  summary  of  the 
Application:  the  complete  Application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300.) 

Applicant's  Representations 

1.  Applicant  is  an  open-end, 
diversified,  management  investment 
company  that  was  incorporated  under 
the  laws  of  Maryland  on  May  12, 1986. 
On  May  13. 1986.  Applicant  filed  with 
the  Commission  (1)  a  Notification  of 
Registration  on  Form  N-BA  pursuant  to 
section  8(a)  of  the  1940  Act  and  (2)  a 
Registration  Statement  on  Form  N-lA 
under  the  Act  and  the  Securities  Act  of 
1933.  as  amended.  Apphcant's  shares 
are  distributed  by  Cowen  &  Co. 
("Cowen").  Through  its  investment 
management  division.  Cowen  Asset 
Management  Cowen  also  serves  as 
investment  manager  for  Applicant. 

2.  Applicant  has  been  authorized  by 
the  Commission  (1)  lo  offer  its  shares 
subject  lo  a  contingent  defeired  ealee 


charge  (the  "Charge")  and  (2)  to  institute 
a  plan  of  distribution  in  accordanoe  with 
Rule  12b-l  under  the  1940  Act 
(Investment  Company  Act  Release  Nos. 
15227  duly  25. 1986)  (notice)  and  15260 
(August  16. 1986)  (order)). 

3.  Applicant  proposes  to  eliminate  the 
Charge  with  respect  to  all  purchases  of 
Applicant's  shares  made  after  the  date 
the  requested  order  is  issued  (the 
"Effective  Date")  and  to  institute  a  front- 
end  sales  charge  pursuant  to  which  such 
purchases  will  bt  subject  to  a  maximum 
sales  charge  of  4.85  percent  (5.10  percent 
of  the  amount  invested).  The  proposed 
sales  charge  will  vary  with  the  amount 
of  purchase  and  may  be  modified  as 
prescribed  by  Applicant's  Board  of 
Directors  and  agreed  to  by  Cowen, 
subject  to  Rule  22d-l  under  the  1940 
Act 

4.  Applicant  proposes  to  modify  the 
Charge  with  respect  to  investments 
made  before  the  Effective  Date  (the 
"Modified  Charge").  For  a  period  of  one 
year  following  the  Effective  Date,  the 
Modified  Charge  imposed  on  a 
redemption  of  Applicant's  shares 
purchased  prior  to  the  Effective  Date 
would  be  the  lower  of  (a)  25  percent  of 
the  amount  of  the  redemption  calculated 
in  the  same  manner  and  subject  to  the 
same  waivers  and  other  conditions  that 
currently  exist  with  respect  to  the 
Charge,  or  (b)  the  amoant  Ae 
shareholder  would  have  paid  under  the 
Charge.  After  such  one  year  period,  no 
charge  will  be  impoeed  on  redemption  of 
Applicant's  shares  purchased  prior  to 
the  Effective  Date. 

5.  Applicant  notes  that  the  filing  of 
this  Apphcation  and  the  arrangements 
imposed  herein,  including  the  operation 
of  the  Modified  Charge,  were  disclosed 
in  a  supplement,  dated  July  1. 1968.  to 
Applicant's  prospectus.  In  addition. 
Applicant  will  consider  making  similar 
disclosures  to  its  shareholders  in 
periodic  reports  and  possibly  other 
shareholder  communications. 

Applicant's  Legal  Conclusions 

1.  Although  there  exists  no  precedent 
for  this  kind  of  relief,  Applicant  requests 
merely  a  modification  of  the  Charge  that 
has  already  been  approved  by  the 
Commission.  Applicant  believes  that  all 
of  the  elements  of  its  proposal  are  in  the 
interests  of  its  shareholders  and  are 
consistent  with  the  policies  and 
purposes  underlying  the  1940  Act  A 
front-end  sales  charge  commonly  is 
imposed  by  mutual  funds  and  its  use  is 
subject  to  compliance  with  Rule  22d-l 
under  the  1940  Act  but  is  not  otherwise 
subject  to  prior  approval  by  the 
Commission.  In  addition,  there  exists 
ample  precedent  for  impoaiiig  a 
contingent  deferred  sales  charge  in  the 


first  instance.  Moreover,  in  those 
instances  where  the  Charge  would  be 
more  advantageous  than  the  Modified 
Charge  to  a  redeeming  shareholder,  only 
the  Charge  would  be  assessed. 

2.  Applicant  believes  that,  like  the 
Charge  previously  approved  by  the 
Commission,  the  Modified  Charge  is  fair 
and  in  the  best  interests  of  Applicant's 
shareholders  for  the  following  reasons: 

(a)  Operation  of  the  Modified  Charge. 
Applicant  submits  that  the  operation  of 
the  Modified  Charge  will  result  in  most 
shareholders  paying  less  than  they 
would  have  been  required  to  pay  under 
the  Charge  and  no  shareholder  will  ever 
be  required  to  pay  any  more  than  he  or 
"jhe  would  have  been  required  to  pay 
under  the  Charge.  In  addition,  after  the 
one  year  period  during  which  the 
Modified  Charge  is  in  effect,  all 
shareholders  may  redeem  shares  at  their 
current  net  asset  value  without 
imposition  of  any  form  of  deferred  sales 
charge  or  other  payment.  Applicant 
asserts  further  that  the  Modified  Charge 
is  fair  to  shareholders  because  it  applies 
only  to  redemptions  of  amounts 
representing  purchase  payments  for 
shares  and  does  not  apply  either  to 
increases  in  the  value  of  a  shareholder's 
account  through  capital  appreciation  or 
to  increases  representing  reinvestment 
of  dividends. 

(b)  Waivers  of  and  Credits  against  the 
Modified  Charge.  Applicant  contends 
that  certain  of  the  waivers  from  the 
ModiHed  Charge  are  justified  on  basic 
considerations  of  fairness  to 
shareholders. 

3.  Applicant  submits  that  the 
proposed  arrangement  is  superior  for 
promoting  the  distribution  of  shares. 
Cowen  has.  and  plans  to  institute, 
additional  funds  xfith  front-end  sales 
charges.  Applicant's  shares  would  be 
exchangeable  for  the  shares  of  such 
additional  funds  to  the  extent  permitted 
by  section  11  of  the  1940  Act.  any  rules 
adopted  thereunder  or  any  exemptive 
order  issued  by  the  Commission. 
Accordingly.  Cowen  seeks  to  institute 
the  same  distribution  structure  for  all 
funds  in  the  complex.  Thus,  the 
proposed  arrangement  would  permit 
shareholders  of  Applicant  to  exchange 
their  shares  for  shares  of  other  funds 
distributed  by  Cowen  should  their 
investment  goals  change,  providing 
shareholders  with  enhanced  investment 
flexibility.  If  the  proposed  arrangement 
were  not  instituted.  Applicant's  shares 
could  not  be  nude  exchangeable  for 
shares  of  other  Cowen  funds.  In 
addition,  the  Modified  Charge  as  a 
transitional  arrangement  will  leave  all 
shareholders  in  as  good,  if  not  t>etter.  a 
position  than  would  be  the  case  if  the 


Charge  were  to  remain  in  effect.  As  a 
result.  Applicant  submits  that  the 
proposed  arrangement  is  consistent  with 
the  interests  of  Applicant's  shareholders 
as  well  as  the  interests  of  members  of 
the  public  that  in  the  future  may  invest 
in  Applicant 

4.  Applicant  submits  that  the 
operation  of  the  Modified  Charge  as  a 
transitional  arrangement  is  also 
consistent  with  the  purposes  of  the  1940 
Act  insofar  as  it  is  designed  to  place  all 
shareholders — both  those  subject  to  the 
Modified  Charge  and  those  who.  after 
the  Effective  Date,  purchase  shares 
subject  to  a  front-end  sales  charge — on 
an  equal  footing  with  regard  to  the 
ability  to  exchange  their  shares.  Thus. 
Applicant  believes  that  this  arrangement 
is  consistent  with  the  policy  enunciated 
in  section  1(b)(3)  of  the  1940  Act  that  the 
interests  of  investors  are  adversely 
affected  with  investment  companies 
issue  securities  containing  inequitable 
or  discriminatory  provisions.  In 
addition.  Applicant  contends  that  the 
transitional  arrangement  is  consistent 
with  the  purposes  underlying  the  1940 
Act  to  the  same  extent  as  is  Rule  22d-l 
under  the  1940  Act  (compliance  with 
which,  as  noted  below,  is  a  condition  to 
the  relief  requested  hereby)  insofar  as 
that  Rule  permits  scheduled  variations 
in  or  the  elimination  of  a  sales  charge  to 
particular  classes  of  investors  or 
transactions  provided  that  the 
arrangement  is  administered  uniformly 
and  certain  disclosure  requirements  are 
satisfied. 

Applicant's  Conditions 

1.  As  conditions  to  the  relief  requested 
hereby: 

(a)  Applicant  will  comply  with  the 
provisions  of  Rule  12b-l  under  the  1940 
Act  as  they  are  now  in  effect  and  as 
they  may  be  amended  in  the  future; 

(b)  Applicant  will  comply  with  the 
provisions  of  Rule  22d-l  under  the  1940 
Act:  and 

(c)  during  the  operation  of  the 
Modified  Charge,  Applicant  will  comply 
with  the  provisions  of  proposed  Rule  6c- 
10,  including  the  following: 

(i)  Applicant  will  not  hold  itself  out  or 
permit  itself  to  be  held  out  as  a  "no- 
load"  fund,  nor  will  Applicant  be 
promoted  in  a  manner  that  is  likely  to 
convey  to  investors  the  impression  that 
no  charges  for  sales  or  promotional 
expenses  are  imposed  on  Applicant's 
shares; 

(ii)  The  amount  of  the  contingent 
deferred  sales  charge  payable  upon 
redemption  will  be  calculated  as  being 
the  lesser  of  the  amount  that  represents 
a  specified  percentage  of  the  net  asset 
value  of  the  shares  at  the  time  of 
purchase,  or  the  amount  that  represents 


the  same  or  a  lower  percentage  of  the 
net  asset  value  of  the  shares  at  the  time 
of  redemption; 

(iii)  The  maximum  amount  of  any 
contingent  deferred  sales  charge,  or 
combination  of  deferred  sales  charge 
and  any  sales  charge  payable  at  the 
time  the  shares  are  purchased,  will  not 
exceed  the  maximum  sales  charge  that 
could  have  been  imposed  at  the  time  the 
shares  were  purchased  under  Article  III, 
section  26(d]  of  the  Rules  of  Fair 
Practice  promulgated  by  the  National 
Association  of  Securities  Dealers; 

(iv)  No  amount  will  be  charged  to 
shareholders  or  to  Applicant  that  is 
intended  as  payment  of  interest  or  any 
similar  charge  related  to  a  contingent 
deferred  sales  charge; 

(v)  No  contingent  deferred  sales 
charge  will  be  imposed  on  an  amount 
that  represents  an  increase  in  the  value 
of  Applicant's  shares  due  to  capital 
appreciation; 

(vi)  No  contingent  deferred  sales 
charge  will  be  imposed  on  shares,  or 
amounts  representing  shares,  purchased 
through  the  reinvestment  of  dividend  or 
capital  gains  distributions; 

(vii)  If  all  or  part  of  a  contingent 
deferred  sales  charge  is  payable  at  the 
time  shares  are  redeemed,  then  shares, 
or  amounts  representing  shares,  that  are 
not  subject  to  any  deferred  sales  charge 
will  be  redeemed  first,  and  other  shares 
or  amounts  will  then  be  redeemed  in 
order  purchased,  proxaded,  however, 
another  order  of  redemption  may  be 
used  if  such  order  would  result  in  the 
redeeming  shareholder  paying  a  lower 
contingent  deferred  sales  charge;  and 

(viii)  The  same  contingent  deferred 
sales  charge  will  be  imposed  on  all 
shareholders  except  that  any  scheduled 
variation  in  or  elimination  of  a 
contingent  deferred  sales  charge  which 
is  offered  to  a  particular  class  of 
shareholders  or  in  connection  with  a 
particular  class  of  transactions  will 
satisfy  the  conditions  contained  in 
paragraphs  (a)  through  (d)  of  Rule  22d-l 
under  the  1940  Act. 

For  the  Comniission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

lonathan  G.  Katz. 

Secretary. 

[FR  Doc.  89- r.rya  Filed  5-16-«9:  8:45  am) 
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[Release  No.  35-24686] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act ') 

May  11, 1989. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 


with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s]  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
May  11, 1989  to  the  Secretary.  Securities 
and  Exchange  Commission,  Washington. 
DC  20549,  and  serve  a  copy  on  the 
relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
perinitted  to  become  effective. 

The  Connecticut  Light  and  Power 
Company  (70-7466) 

The  Connecticut  Light  and  Power 
Company  ( "CL&P "),  Selden  Street 
Berlin,  Connecticut  06037,  an  electric 
and  gas  subsidiary  of  Northeast  Utilities 
("NU"),  a  registered  holding  company, 
has  filed  a  post-effective  amendment  to 
its  application  pursuant  to  Sections  6(b) 
of  the  Act  and  Rules  50  and  50(a)(5) 
thereunder. 

By  order  dated  April  11. 1988  (HCAR 
No.  24622).  CL&P  was  authorized  to 
issue  and  sell,  pursuant  to  the 
competitive  bidding  procedures  of  Rule 
50  of  the  Act,  as  modified  by  the 
Commission's  Statement  of  Policy,  dated 
September  2. 1982  (HCAR  No.  22623).  up 
to  $350  million  principal  amount  of  its 
first  and  refunding  mortgage  bonds 
("Bonds"),  in  one  or  more  series,  from 
time  to  time  through  December  31. 1989. 
The  net  proceeds  of  the  sale  of  the 
Bonds  were  to  be  used:  (1)  To  refund 
approximately  $170  million  of  CL&P's 
outstanding  first  and  refunding  mortgage 
bonds  bearing  relatively  high  interest 
rates  through  redemption  and  open 
market  purchases;  (2)  to  finance  CL&P's 
construction  program;  (3)  for  general 
working  capital  purposes;  and  (4)  to 
repay  short-term  borrowings  incurred  in 
performing  the  above  transactions.  The 
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April  1988  Order  further  provided  that 
the  aggregate  amount  of  short-term 
borrowings  that  may  be  repaid  from  the 
proceeds  of  the  issuance  and  sale  of  the 
Bonds  was  not  to  exceed  $200  million. 
On  April  20. 1988  and  November  9, 
1988.  CLkP  sold  $125  million  principal 
amount  of  8V^%  Bonds,  Series  PP.  and 
$T5  million  principal  amount  of  9%% 
Bonds.  Series  QQ.  respectively.  The 
proceeds  of  the  sale  of  the  $200  million 
of  Bonds  was  used  to  pay  off  short-term 
debt.  In  acoordance  wtth  the  terms  of 
the  April  1906  Order,  CLfrP  is  unable  to 
pay  off  additional  outstanding  short- 
term  debt  from  the  net  proceeds  of  the 
sale  of  the  remainhig  $1.50  million  of  the 
$350  million  pnnctpai  amount  of  Bonds 
authorized  to  be  issued  and  sold.  CLAP 
now  requests  airthorization.  through 
December  31, 1980,  to  use  the  proceeds 
from  the  sale  of  the  remaining  $150 
million  principal  amount  of  Bonds  to  pay 
off  Its  outstanding  short-term  debt. 

Amaiican  Elactric  Power  Company,  Inc. 
(70-7122)  AEP  Rasaurcaa.  Inc. 

American  Electric  Power  Company. 

Inc.  ("AEF').  a  regiatered  holding 
company,  and  a  proposed  wholly  owned 
nunutility  subsidiary  company.  AEP 
Resources,  Inc.  ("AEP  Resources"),  both 
located  at  1  Riverside  Plaza.  Columbua, 
Ohio  43215.  have  filed  an  application- 
declaration  pursuant  to  sections  6(a),  7. 
9(j).  10. 12(b)  and  13fb)  of  the  Act  and 
Rales  45.  50(a)(5).  87.  90  and  91 
thnreunder. 

Ai£P  proposes  to  organize  and  acquire 
the  capital  stock  of  a  new  wholl.\'  owned 
subnidiary,  AEP  Resources.  The  primary 
business  of  AEP  Resources  will  be  the 
investment  and  participation  in 
qualifying  cogeneration  facilities  and  in 
(|uaiifyiug  small  power  productiuj 
lacUities  as  defmed  by  the  Public  Utility 
Rrigulatory  Policies  Act  of  1978  and  the 
Dies  and  regulations  promulgated 
thereunder  by  the  Federal  Energy 
Regulatory  Commission.  The  qualifying 
cogeneration  facilities  may  be  located  in 
any  geographic  area,  but  participation 
by  AEP  Resources  in  qualifying  limall 
power  production  facilities  will  be 
limited  to  the  service  territories  of  the 
AEP  System.  The  initial  financing  the 
AEP  Resources  will  be  provided  by  the 
acquisition  by  AEP  of  100  shares  of  AEP 
Resources  common  stock,  par  value  Si 
per  share,  for  $10,000. 

AEP  requests  authorization  to  invest 
up  to  an  aggregate  amount  of  S7.S 
million  in  AEP  Resources  for  each  of  the 
four  years  in  the  period  ending 
December  31. 1992  for  the  purpose  of 
Hnancing  AEP  Resources'  preliminary 
development  and  administrative  costs. 
Such  investment  will  take  the  form  of 
acquisitions  of  common  stock  of  AEP 


Resources  and/or  capital  contributions. 
In  addition,  subject  to  the  above 
limitation  of  $7.5  million  per  year.  AEP 
Resources  may  obtain  debt  financing 
from  unaffiliated  third  parties  ("Debt 
Financing").  Such  Debt  Financing  may 
require  a  guarantee  by  AEP.  Non- 
affiliate  Debt  Financing  obtained  by 
AEP  Resources  or  guaranteed  by  AEP 
will  not  exceed  a  term  of  10  years  or 
bear  an  interest  rate  in  excess  of  115%  of 
the  prime  rate  in  effect  at  the  time  of 
issuance.  AEP  Resources  requests  an 
exception  from  the  competitive  bidding 
requirements  of  Rule  50  pursuant  to 
subsection  50(a)(5)  in  connection  with 
the  Debt  Financing. 

New  England  Electnc  Syslam  (7^7852) 

New  England  Electric  System 
("NEES"),  a  registered  holding  company, 
25  Research  Drive,  Westborough. 
Massachusetts  015A2  end  Massachusetts 
Electric  Company  ("Mass.  Electric").  25 
Research  Drive.  Westborough. 
Massachusetts  01582.  The  Narragansett 
Electric  Company  ("Narragansett).  280 
Melrose  Street.  Providence.  Rhode 
Island  02901.  and  Granite  State  Electric 
Company  ("Granite  State").  33  West 
Lebanon  Road.  Lebanon.  New 
Hampshire  037ti6  (collectively  referred 
to  as  the  "Retails"),  wholly  owned 
subsidiaries  of  NEES.  have  filed  a 
declaration  pursuant  to  section  12(b)  of 
the  Act  and  Rule  45  thereunder. 

N'EES  proposes  to  make,  from  time  to 
time  through  )une  30. 1991.  one  or  more 
capital  contributions  to  the  Retails,  not 
to  exceed  an  aggregate  of  $20  million  for 
Mass.  Electnc.  $2  million  fur  Granite 
State,  and  $20  million  for  Narragansett. 
The  proposed  capital  contributions  will 
permit  the  Retails  to  raise  external 
funds  and  maintain  proper  balances  of 
debt  and  equity. 

The  Retails  will  apply  the  funds 
received  form  the  capital  contributions 
for  general  corporate  piirposes 
including,  but  nut  limited  to.  the 
reimbursement  of  the  treasury  for,  or  the 
payment  of  short  term  borrowings 
incurred  for.  capital  additions  and 
improvements  to  plant  and  property  and 
working  capital. 

Consolidated  Natural  Gas  Company,  et 

al.  (71^-7657) 

Consolidated  Natural  Gas  Company 
("Consolidated"),  a  registered  holding 
company,  and  its  subsidiaries,  CNG 
Energy  Company.  CNG  Research 
Company.  CNG  Trading  Company. 
Consolidated  Natural  Gas  Service 
Company.  Inc..  "Hie  Peoples  Natural  Gas 
Company,  all  of  the  foregoing  located  at 
CNG  Tower.  Pittsburgh  Pennsylvania 
15222-3199:  CNG  Development 
Company.  CNG  Coal  Company.  One 


Park  Ridge  Center.  P.O.  Box  15746. 
Pittsburgh.  Pennsylvania  15244;  CNG 
Producing  Company  and  its  subsidiary 
CNG  Pipeline  Company,  One  Canal 
Place.  Suite  3106.  New  Orleans. 
Louisiana  70130:  CNG  Transniasion 
Corporation.  445  West  Main  Street 
Clarksburg,  West  Virginia  28301:  Hope 
Gas,  Inc.  P.O.  Box  2868.  Clarksburg, 
West  Virginia  26301:  The  East  Ohio  Gas 
Company.  1717  East  Ninth  Street. 
Cleveland.  Ohio  44115:  The  River  Gas 
Company.  324  Fourth  Street,  Marrietta. 
Ohio  45750:  and  West  Ohio  Gas 
Company.  319  West  Market  Street. 
Lima.  Ohio  45802  ("Subsidiaries"),  have 
filed  an  application-declaration 
pursuant  to  sections  6(a).  7,  9(8).  10  and 
12(b)  of  the  Act  and  Rules  43. 45  and 
50(a)(5)  thereunder. 

Consolidated  proposrs.  for  intra- 
system  financings  throu^  )une  30. 1990. 
to  issue  and  sell  up  to  $500  million  of 
either  domestic  commercial  paper  and/ 
or  Euro-commercial  paper  to  dealers 
pursuant  to  an  exception  from 
competitive  bidding.  Consolidated 
further  proposes  to  borrow,  repay  and 
reborrow  under  $500  million  back-up 
bank  lines  of  credit  through  June  30. 1990 
without  collateral,  to  the  exient  that  it 
becomes  impracticable  to  sell  the 
aforesaid  commercial  paper  due  to 
market  conditions  or  otherwise.  Such 
back-up  lines  of  credit  for  100%  of  the 
outstanding  commercial  paper  are 
required  by  credit  rating  agencies. 

It  is  also  proposed  that  through  June 
30.  1990:  (1)  Consolidated  make  up  to 
$875  million  in  open  account  advances 
to  certain  Subsidiaries;  (2|  Consolidated 
acquire  and  certain  Subsidiaries  issue 
up  to  S215  million  in  long-term  non- 
negotiable  notes:  (3)  Consolidated 
acquire  from,  and  CNG  Coal  Company. 
CNG  Development  Company,  CNG 
I'roducing  Company.  CNG  Research 
Company.  CNG  Transmission 
Corporation  and  The  Peoples  Natural 
Gas  Company  issue  an  aggregate  of  S195 
million  in  common  stock  at  $100  par 
value;  (4)  CNG  Coal  Company.  CNG 
Producing  Company.  The  Peoples 
Natural  Gas  Company  and  CNG 
Development  Company  amend  their 
certificates  of  incorporation  to  increase 
its  authorized  capital  stock  from  400.000 
to  450.000  4.500.000  to  5,000.000  715.000 
to  1.300.000.  and  1.100,000  to  1.400,000 
shares  of  common  stock,  respectively,  at 
$100  par  value:  and  (3)  CNG  ProdurJng 
Company  provide  up  to  an  aggregate  of 
$1.5  million  shori-terra  and/or  kntg-term 
financing  to  CNG  Pipeiine  Company 
through  short-term  kians  in  the  form  of 
open  account  balanoes  and/or  long-term 
loans  evidenced  by  non-nego'tiable 
notes  and /or  the  purchase  of  up  to 


15.000  shares  of  common  stock.  $100  par 
value. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority, 
lonathan  (i.  Kati, 

Secretary. 

[PR  Doc.  89-11799  Filed  5-16-«9;  8:45  amj 
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I  RaL  Na  IC-16M8;  Ha  No.  812-7207) 

Crown  America  Ufa  Inauranca  Ca  at 
al. 

Nfay  10. 1080. 

AQENCV:  The  Securities  and  Exchange 

Commission  ("SEC). 

AcnOM:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

Appticants:  Crown  America  Life 
Insurance  Company  ("Crown  America"), 
American  Crown  Life  Insurance 
Company  ("American  Crown").  (Crown 
America  and  American  Crown, 
collectively,  the  "Company").  Crown 
America  Separate  Account  B  of  Crown 
America  ("Company  B").  American 
Crown  Separate  Account  B  of  American 
Crown  ("Account  BA"),  (Account  B  and 
Account  BA.  Collectively,  the 
"Accotmts,"  and.  individually,  an 
"Account").  C.A.L  Investment  Services. 
Inc.  ("C.A.L.").  and  Dreyfus  Serxace 
Corporation  ("DSC"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  8(c) 
from  sections  28(a)(2)(C)  and  27(i,)(2). 

Summary  of  Application:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  the  deduction  of  a  mortality  and 
expense  risk  charge  from  the  assets  of 
the  Accounts  under  a  deferred  variable 
annuity  contract  (the  "Deferred 
Annuity")  and  an  immediate  variable 
annuity  certain  contract  (the  "Aiumity 
Certain")  (collectively,  the  "Contracts") 
and  to  permit  payment  to  the  Company 
of  a  guaranteed  death  benefit  charge 
from  the  accumulation  value  in  the 
Accoimts  under  the  Deferred  Annuity. 

Filing  Date:  The  Application  was  filed 
on  December  28, 1988  and  amended  on 
March  31, 1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  requested 
exemption  will  be  granted.  Any 
interested  person  may  request  a  hearing 
on  this  application,  or  ask  to  be  notified 
if  a  hearing  is  ordered.  Any  request  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
June  5, 1969.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicants  with  the  request,  either 


personnally  or  by  mail,  and  also  send  it 
to  the  Secretary  of  the  SEC.  along  with 
proof  of  serrvice  by  affidavit,  or.  in  the 
case  of  an  attomey-at-law,  by 
certificate.  Request  notification  of  the 
date  erf  hearing  by  writing  to  the 
Secretary  of  the  SEC 
ADDRESS:  Secretary,  SEC,  450  5th  Street. 
NW.,  Washington,  DC  20549. 
Applicants,  c/o  Crown  America  Life 
Insurance  Company,  P.O.  Box  4020, 
Buffalo,  New  York  14240-4020. 
FOR  FURTHER  MrOtmKTKm  CONTACT: 
Cindy  J.  Rose,  Financial  Analyst,  at  (202) 
272-2058  or  Clifford  E.  Kirsch.  Special 
Counsel,  at  (202)  272-2061. 
SUPPLEMKWTARV  IWrORMIATlOW: 

Following  is  a  sunmiary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  ct^ier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicants  RepresenlaiioDs 

1.  CroMm  America  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  Kentucky.  Crown 
America  was  initially  authorized  to 
conduct  business  as  a  life  insurance 
company  in  1945.  Crown  America  is 
authorized  to  do  business  in  all 
jurisdictions  except  New  York.  Crown 
America  offers  life  insurance  and 
annuities. 

American  Crown  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  state  of  New  York.  American 
Crown  was  initially  authorized  to 
conduct  business  as  a  life  insurance 
company  in  1982.  American  Crown  is 
authorized  to  do  business  only  in  New 
York.  American  Crown  offers  life 
insurance  and  annuities.  American 
Crown  is  an  affiliate  of  Crown  America. 
The  Contracts  to  be  offered  by 
American  Crown  are  identical  in  all 
relevant  respects  to  the  Contracts  to  be 
offered  by  Crown  America. 

2.  Account  B  is  a  distinct  separate 
investment  account  of  Crown  America, 
and  Account  BA  is  a  distinct  separate 
investiment  account  of  American 
Crown.  The  Accounts  act  as  funding 
vehicles  for  the  Contracts.  The  assets  of 
each  Account  will  be  kept  separate  from 
the  general  account  assets  and  any 
other  separate  accounts  of  the  Company 
sponsoring  the  Account.  The  Accounts 
are  unit  investment  trusts  and  have  filed 
registration  statements  on  Form  N-4 
under  the  1940  Act  and  the  Securities 
Act  of  1933  to  register  the  Contracts. 
Accounts  B  and  BA  are  divided  into 
divisions,  each  division  investing  in 
shares  of  a  designated  series  of  the 
Dreyfus  Variable  Life  Investment  Fund 
(the  "Fund").  The  Fund  is  registered 


with  the  Commission  as  an  open-end 
managment  investment  company  and 
has  filed  a  registration  statement  on 
Form  N-lA.  The  Fund  is  a  series-type 
mutual  fund  that  contains  several  series, 
each  of  which  will  pursue  different 
investment  objectives  and  policies. 

3.  Pursuant  to  Distribution 
Agreements  between  C.A.L  and  the 
Company  and  between  DSC  and  the 
Company,  CA.L  and  DSC  will  each  act 
as  a  Principal  Underwriter  and 
Distributor  of  the  Company's  Contracts. 
C.A.L  and  DSC  will  enter  into  sales 
agreements  with  other  broker/dealers  to 
sohcit  for  the  sale  of  the  Contracts 
through  registered  respresentatives  who 
are  licensed  to  sell  securities  and 
variable  insurance  products  including 
variable  annuities.  The  registered 
representatives  will  be  appointed  by  the 
Company  to  sell  the  Company's 
Contracts.  The  offering  of  the  Contracts 
will  be  continuous. 

4.  The  Contracts  provide  for  the 
accumulation  of  values  on  a  variable 
basis  except  to  the  extent  that  a  portion 
of  the  accumulation  value  is  allocated  to 
the  Guaranteed  Interest  Divisioa  which 
is  part  of  the  Company's  general 
account.  Payment  of  annuity  benefits 
will  be  on  a  fixed  or  variable  basis. 

5.  The  Deferred  Annuity  is  an 
individual  flexible  premium  payment 
contract  which  provides  for  an  initial 
premium  payment  and  for  additional 
premium  payments  if  the  Contract 
owner  so  desires.  There  is.  however,  no 
obligation  to  make  additional  payments. 
In  the  Deferred  Annuity,  the  Company 
guarantees  a  minimum  death  benefit 
payable  to  the  beneficiary  if  the 
Contract  owner  or  the  Aiinuitant  (when 
there  is  no  Contingent  Annuitant)  dies 
prior  to  the  annuity  commencement 
date.  The  Company  will  pay  the  greater 
of  (a)  the  accumulation  value  and  (b)  the 
lesser  of  the  guaranteed  death  benefit 
and  the  maximum  guaranteed  death 
benefit  The  guaranteed  death  benefit  is 
the  accumulated  value  of  the  premiums 
paid  adjusted  at  an  annual  interest  rate 
of  5%  minus  the  accimiulated  value  of 
the  partial  withdrawals  taken  adjusted 
at  an  annual  interest  rate  of  5%.  The 
maximum  guaranteed  death  benefit  is 
two  times  the  sum  of  premiums  paid 
minus  two  times  the  sum  of  partial 
withdrawals  taken.  The  charge  for  the 
guaranteed  death  benefit  will  be  no 
greater  than  $1.20  per  $1,000  of 
guaranteed  death  benefit  per  contract 
year.  This  charge  is  not  an  asset-based 
charge.  Rather  it  is  a  contract  charge 
imposed  to  compensate  ihe  Company 
for  the  risk  that  the  minimum 
guaranteed  death  benefit  dve  under  a 
Deferred  Annuity  when  the  annuitant 
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dies  during  the  accumulation  phase  may 
exceed  the  accumulation  value. 
Expressed  as  an  asset  charge  (assuming 
a  hypothetical  gross  rettim  of  4%),  it 
would  effectively  increase  the  mortality 
and  expense  risk  charge  by 
approximately  0.10%. 

6.  The  Annuity  Certain  is  an 
immediate  annuity  which  provides  for 
payments  of  a  single  premium  and 
allows  for  variable  annuity  payments  to 
be  paid  to  the  Annuitant  over  a  fixed 
period  of  time.  At  any  time  while  a 
Contract  is  in  effect,  part  of  or  all  of  the 
values  under  a  Contract  may  be 
surrendered  for  cash  payment,  or 
alternatively,  the  values  under  the 
Contracts  may  be  applied  to  annuity 
options  available  at  the  time  of 
surrender. 

7.  Deferred  sales  loading  at  a 
maximum  rate  of  7.5%  of  each  premium 
payment  is  deducted  from  each  premium 
payment  for  distribution  expenses.  If  the 
initial  or  single  premium  for  a  Contract 
or  Contracts  simultaneously  issued  to  a 
Contract  owner  exceeds  certain 
specified  limits,  the  Company  will 
reduce  the  rate  of  the  deferred  sales 
loading  for  all  premiums  paid  under 
such  contractls)  in  accordance  with  the 
following  schedule: 


Initial  flnd/of  tmgto  pc^fnum  payrnonts 


Up  to  $50.000 

S50.001  to  SI  00.000 

S100.001  toUSO.OOO... 
$250,001  to  $1,000,000 
$1,000,001  piM 


Deferred 


loading 

(in 
percent) 


7.5 
6.5 
5.5 
4.0 
3.0 


All  deferred  sales  loading  applicable 
to  initial,  single,  or  additional  premium 
payments  is  deducted  by  the  Company 
at  the  time  of  payment  but  is  advanced 
to  the  divisions  as  a  part  of  a  Contract's 
accumulation  value  in  order  for  the 
Contract  owner  to  benefit  from  the 
investment  experience  on  the  loading 
until  the  Company  recovers  the  loading 
from  the  accumulation  value  by 
redeeming  the  loading  in  equal 
installments  on  the  first  and  subseqtient 
contract  processing  dates  following  the 
receipt  and  acceptance  of  the  payment 
over  a  period  specifled  in  the  Contract. 
(This  period  is  the  lesser  of  ten  years 
and,  in  the  case  of  a  Deferred  Annuity, 
the  period  ending  on  the  annuity 
commencement  date,  or,  in  the  case  of 
an  Annuity  Certain,  the  Certain  Period). 
If  the  Contract  owner  surrenders  a 
Contract,  any  remaining  deferred 
loading  will  be  recovered  by  the 
Company  before  proceeds  are  paid  to 
the  owner.  The  Company  believes  that 


the  deferred  sales  loading  under  the 
Contracts  is  a  front-end  load  for 
purposes  of  the  provisions  of  the  1940 
Act  applicable  to  sales  loads  because 
under  the  Contracts  and  for  financial 
reporting  purposes  the  difference  is 
treated  as  being  deducted  from 
premiums  when  paid.  Therefore, 
Applicants  do  not  believe  that  they  will 
need  the  exemptive  relief  provided  by 
Rule  6c-8  under  the  1940  Act. 

8.  The  Contracts  provide  that  a 
maximum  mortality  and  expense  risk 
charge  equal  to  0.002477%  of  the  asset 
values  in  each  division  of  the  Accounts 
will  be  deducted  on  a  daily  basis 
(equivalent  to  an  annual  charge  of 
0.90%).  In  the  Deferred  Annuity, 
approximately  0.55%  of  the  maximum 
charge  may  be  allocated  to  the  mortality 
risk  and  0.35%  may  be  allocated  to  the 
expense  risk.  In  the  Annuity  Certain, 
approximately  0.45%  of  the  maximum 
charge  may  be  allocated  to  the  mortality 
risk  and  0.45%  may  be  allocated  to  the 
expense  risk.  The  mortality  risk 
assumed  by  the  Company  arises  from  its 
obligations  to  continue  to  make  annuity 
payments  under  the  income  plan 
provisions  of  the  Contracts,  determined 
in  accordance  with  the  guaranteed 
annuity  tables  and  other  provisions  of 
the  applicable  Contract,  regardless  of 
how  long  each  annuitant  lives  and 
regardless  of  how  long  all  annuitants  as 
a  group  live.  The  particular  mortality 
risk  assumed  by  the  Company  under  the 
Deferred  Annuity  is  the  risk  that,  after 
annuitization  or  upon  selection  of  an 
annuity  option  with  a  life  contingency, 
annuitants  will  hve  longer  than  the 
Company's  actuarial  projections 
indicate,  resulting  in  higher  than 
expected  payments  during  the  payout 
phase,  since  the  payment  options  are 
guaranteed  not  to  be  less  than  the  tables 
discussed  in  ihe  Deferred  Annuity.  The 
particular  mortality  risk  assumed  by  the 
Company  under  the  Annuity  Certain 
relates  to  the  fact  that,  at  all  times,  the 
Company  will  offer  the  option  to  convert 
the  Annuity  Certain,  which  does  not 
provide  for  payments  based  on  life 
contingencies,  to  one  or  more  income 
plans  that  provide  for  payments  based 
on  life  contingencies.  The  mortality  risk 
assumed  by  the  Company  is  the  risk  that 
annuitants,  or  beneficiaries  after  the 
death  of  the  annuitant,  will  choose  one 
such  option  and  will  possibly  live  longer 
than  the  Company's  actuarial 
projections  indicate,  resulting  in  higher 
than  expected  payments  during  the 
payout  phase,  since  any  payment  option 
is  guaranteed  not  to  be  less  than  the 
tables  discussed  in  the  Annuity  Certain. 
In  addition,  the  Company  assumes  a  risk 
that  the  charges  for  the  administrative 


expenses  may  not  be  adequate  to  cover 
such  expenses. 

9.  Applicants  represent  that  they  have 
reviewed  publicly  available  information 
regarding  the  level  of  the  mortality  and 
expense  risk  and  guaranteed  death 
benefit  charges  under  comparable 
variable  annuity  contracts  currently 
being  offered  in  the  industry,  taking  into 
consideration  such  factors  as  current 
charge  level  or  annuity  rate  guarantees 
and  the  markets  in  which  the  Contracts 
will  be  offered.  Based  upon  the 
foregoing.  Applicants  represent  that  the 
maximum  charges  under  the  Contracts 
are  within  the  range  of  industry  practice 
for  comparable  contracts.  Applicants 
will  maintain  and  make  available  to  the 
Commission,  upon  request,  a 
memorandum  outlining  the  methodology 
underlying  this  representation. 

10.  Applicants  do  not  believe  that  the 
deferred  sales  loading  imposed  under 
the  Contracts  will  necessarily  cover  the 
expected  costs  of  distributing  the 
Contracts.  Any  "shortfall"  will  be  made 
up  from  the  general  account  assets 
which  includes  amounts  derived  from 
risk  charges.  The  Company  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  distribution  flnancing 
arrangement  being  used  in  connection 
with  the  Contracts  will  benefit  the 
Accounts  and  the  Contract  owners.  The 
Company  will  keep  and  make  available 
to  the  Commission,  upon  request,  a 
memorandum  setting  forth  the  basis  for 
this  representation. 

11.  Applicants  further  represent  that 
Accounts  B  and  BA  will  only  invest  in 
underlying  funds  which  have 
undertaken  to  have  a  board  of  directors/ 
trustees,  a  majority  of  whom  are  not 
interested  persons  of  such  funds, 
formulate  and  approve  any  plan  under 
Rule  12b-l  under  the  1940  Act  to  finance 
distribution  expenses. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 

(FR  Doc.  89-11764  Filed  5-16-89;  8:45  am] 
BIUINQ  COOE  SOIO-OI-lt 


DEPARTMENT  OF  STATE 

The  U.S.  Organization  for  Mm 
International  Telegrapti  ft  Telephone 
Consultative  Committee  (CCITT)  Study 
Group  D;  Meeting 

The  Department  of  State  announces 
that  Study  Group  D  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on  June 
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20, 1989  at  2:00  p.m.  at  MFTRE  Corp., 
Wilson  Building— 7600  Old  Springhouse 
Road,  McLean,  Va. 

The  purpose  of  the  meeting  is  to 
review  contributions  for  the  July  3-13 
meeting  of  Study  Croup  VII,  Geneva. 
Switzerland,  and  consider  any  other 
business  relevant  to  Study  Group  D 
terms  of  reference. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
building  is  controlled  and  entry  will  be 
facilitated  if  arrangements  are  made  in 
advance  of  the  meeting.  Prior  to  the 
meeting,  persons  who  plan  to  attend 
should  so  advise  the  office  of  Mr.  Paul 
Tsuchiya,  at  Mitre  Corporation, 
telephone  (703)  883-7532.  A  guard  will 
escort  attendees  to  the  proper  meeting 
room. 

Date:  May  2, 1989. 
Earl  S.  Barbely, 

Director,  Office  of  Telecommunications  and 
Information  Standards;  Chairman  U.S.  CCITT 
National  Committee. 

(FR  Doc.  89-11795  Filed  5-16-89;  8:45  am] 

MLLMG  COOC  47ia-a7-« 


DEPARTMENT  OF  THE  TREASURY 

Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  May  11. 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0609. 

Form  Number  1285C,  1285(DO/SC) 
(C). 

Type  of  Review:  Extension. 

Title:  Problem  Resolution  Program; 
Follow-up  Letter 

Description:  After  a  taxpayer  problem 
is  resolved,  follow-up  comments  are 
needed  to  evaluate  individual  case 
processing,  monitor  taxpayer 
satisfaction,  and  to  provide  a  form  for 


the  taxpayer  to  comment  or  suggest 
improvements  on  the  program.  Letters 
1285C  and  1285(DO/SC)  (C)  are  used  for 
these  purposes. 

Respondents:  Individuals  or 
households.  Farms,  Businesses  or  other 
for-profit. 

Estimated  Number  of  Respondents: 
15.00a 

Estimated  Burden  Hours  Per 
Response:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
3,000  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Ofiice  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  89-11796  Filed  5-16-89;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review. 

Date:  May  11. 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requiremenf(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220. 

Alcohol,  Tobacco  and  Firearms 

OMB  Number  1512-0485. 

Form  Number  ATF  REC  5120/2  and 

ATF  F  5125.25  (698). 
Type  of  Review:  Extension. 
Title:  Application  to  Establish  and 

Operate  Wine  Premises  (ATF  REC 

5120/2). 
Letterhead  Applications,  and  Notices 

Related  to  Wine  (ATF  F  5125.25  (698)). 
Description:  Applications,  letterhead 

applications  and  notices  relating  to 

wine  are  required  to  ensure  that  the 

intended  activity  will  not  jeopardize 

the  revenue,  due  the  Federal 

Government. 
Respondents:  Farms,  Businesses  or  other 

for-profit,  Small  businesses  or 

organizations. 


Estimated  Number  of  Respondents:  1 
Estimated  Burden  Hours  Per  Response: 

1  hour 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden:  1 

hour. 
Clearance  Officer  Robert  Masarskv 

(202)  56&-7077.  Bureau  of  Alcohol". 

Tobacco  and  Firearms.  Room  7011. 

1200  Pennsylvania  Avenue  NW.. 

Washington.  DC  20226. 
OMB  Reviewer  Milo  Sunderhauf  (202) 

395-6880,  Office  of  Management  and 

Budget.  Room  3001.  New  Executive 

Office  Building,  Washington.  DC 

20503. 
Lots  K.  HoUand, 

Departmental  Reports,  Management  Officer 
[FR  Doc.  89-11797  Filed  &-16-89:  8:45  am) 
BILUNG  CODE  4«10-2S-H 


UNITED  STATES  INFORMATION 
AGENCY 

A  Grants  Program  for  Private  Not-for> 
Profit  Organizations:  in  Support  of 
International  Educational  and  Cultural 
Activities 

The  United  States  Information  Agency 
(USIA)  announces  a  program  of 
selective  assistance  and  limited  grant 
support  to  non-profit  activities  of  United 
States  institutions  and  organizations  in 
the  Private  Sector.  The  program  is 
designed  to  increase  mutual 
understanding  between  athe  peoples  of 
the  United  States  and  Taiwan  and  to 
strengthen  the  ties  which  unite  our 
societies.  The  information  collection 
involved  in  this  solicitation  is  coverpd 
by  OMB  Clearance  Number  3116-0175. 
entitled  "Grants  Programs  for  Private. 
Non-Profit  Organizations  in  Support  of 
International  Educational  and  Cultural 
Activities,"  announced  in  the  Federal 
Register  February  9. 1989. 

Private  Sector  Organizations 
interested  in  working  cooperatively  with 
USIA  on  the  following  concept  are 
encouraged  to  so  indicate. 

Taiwan  Agricultural  Trade  Journalists 

The  Office  of  Private  Sector  Programs 
proposes  a  21-day  program  for  ten 
agricultural  trade  journalists  from 
Taiwan  designed  to  give  them  a  greater 
understanding  of  the  American 
perspective  on  issues  of  international 
agricultural  trade.  The  program  should 
begin  in  September  1989.  A  U.S.  not-for- 
profit  institution  will  design  the  program 
and  select  the  .American  participants. 
The  Arnerican  Institute  in  Taiwan  will 
choose  the  journalists  from  Taiwan.  A 
U.S.  not-for-profit  institution  with 
expertise  in  the  fields  of  jouralism  and 
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American  agricultural  policies  will 
conceive  and  execute  the  program. 
American  participants  should  include 
journalists  and  government  and  private 
sector  officials  in  agricultiu^.  The 
program  design  should  include  a  session 
in  Washington,  DC,  as  well  as  visits  to 
one  or  two  important  agricultural 
centers  of  the  country. 

USIA  is  most  interested  in  working 
with  organizations  that  show  promise 
for  innovative  and  cost-effective 
programming,  and  with  organizations 
that  have  potential  for  obtaining  private- 
sector  funding  in  addition  to  USIA 


support.  Organizations  must  have  the 
substantive  expertise  and  logistical 
capability  needed  to  develop  and 
conduct  the  above  project  successfully 
and  should  also  demonstrate  a  potential 
for  designing  programs  which  will  have 
lasting  impact  on  their  participants. 

Interested  organizations  should 
submit  a  request  for  complete 
application  materials — postmarked  no 
later  than  twenty-one  days  from  the 
date  of  this  notice — to  the  address  listed 
below.  The  Office  of  Private  Sector 
Programs  will  then  forward  a  set  of 
materials,  including  proposal  guidelines. 


Please  refer  to  these  specific  programs 
by  name  in  your  letter  of  interest:  OfHce 
of  Private  Sector  Programs.  Bureau  of 
Educational  and  Cultural  Affairs 
(ATTN:  Initiative  Grants,  Taiwan 
Agricultural  loumalists).  United  States 
Information  Agency,  301  4th  Street  SW., 
Washington.  DC  20547. 

Dated:  April  21. 1989. 
Robert  Franda  Smith, 
Director,  Office  of  Private  Seclor  Program. 
[FR  Doc.  89-11742  Filed  5-16-89;  8:45  am] 
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This  section  of  ttie   FEDERAL   REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
tt)e  Federal  Register.  Agency  prep)ared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  61  land  675 
[Docket  No.  90407-91071 

Foreign  Fishing;  Groundflsh  of  the 
Bering  Sea  and  Aleutian  Islands 

Correction 

In  proposed  rule  document  89-10535 
begiiming  on  page  19199  in  the  issue  of 
Thursday.  May  4, 1989,  make  the 
following  correction: 

On  page  19199,  in  the  second  column, 
under  DATE:,  in  the  second  line,  "June  19, 
1989"  should  read  "June  12, 1989". 

nUJNO  CODE  1505-01-0 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 
32  CFR  Part  536 

Claims  Against  the  United  States 

Correction 

In  rule  document  88-27867  beginning 
on  page  49298  in  the  issue  of 
Wednesday,  December  7, 1988,  make  the 
following  correction: 

On  page  49302,  in  §  536. 5,  beginning 
with  paragraph  (d)  in  the  first  column 
and  up  to  paragraph  (g)  in  the  third 
column,  text  was  printed  out  of  order. 
The  text  is  correctly  published  below. 
§  536.5        [Corrected] 


(d)  Action  by  claimant — (1)  Form  of 
claim.  The  claimant  will  submit  his 
claim  using  authorized  official  forms 
whenever  practicable.  A  claim  is  filed 
only  when  the  elements  indicated  in 
S  536.3(c}  have  been  supplied  in  writing 
by  a  person  authorized  to  present  a 
claim,  unless  the  claim  is  cognizable 
under  a  regulation  that  specifies 


otherwise.  A  claim  may  be  amended  by 
the  claimant  at  any  time  prior  to  final 
agency  action  or  prior  to  the  exercise  of 
the  claimant's  option  under  28  U.S.C. 
2675(a). 

(2)  Signatures,  (i)  The  claim  and  all 
other  papers  will  be  signed  in  ink  by  the 
claimant  or  by  his  duly  authorized 
agent.  Such  signature  will  include  the 
first  name,  middle  initial,  and  surname. 
A  married  woman  must  sign  her  claim  in 
her  given  name,  for  example,  "Mary  A. 
Doe,"  rather  than  "Mrs.  John  Doe." 

(ii)  Where  the  claimant  is  represented, 
the  supporting  evidence  required  by 
subparagraph  (a](5]  of  this  section  will 
be  required  only  if  the  claim  is  signed  by 
the  agent  or  legal  representative. 
However,  in  all  cases  in  which  a 
claimant  is  represented,  the  name  and 
address  of  the  representative  will  be 
included  in  the  file  together  with  copies 
of  all  correspondence  and  records  of 
conversations  and  other  contacts 
maintained  and  included  in  the  file. 
Frequently,  these  records  are 
determinative  as  to  whether  the  statute 
of  limitations  has  been  tolled. 

(3)  Presentation.  The  claim  should  be 
presented  to  the  commanding  officer  of 
the  unit  involved,  or  to  the  legal  office  of 
the  nearest  Army  post,  camp,  or  station, 
or  other  military  establishment 
convenient  to  the  claimant.  In  a  foreign 
country  where  no  appropriate 
commander  is  stationed,  the  claim 
should  be  submitted  to  any  attache  of 
the  U.S.  Armed  Forces.  Claims 
cognizable  under  Article  VIII  of  the 
Agreement  Regarding  the  Status  of 
Forces  of  Parties  to  the  North  Atlantic 
Treaty,  Article  XVIII  of  the  Treaty  of 
Mutual  Cooperation  and  Security 
between  the  United  States  and  japan 
regarding  facilities  and  areas  and  the 
Status  of  United  States  Armed  Forces  in 
japan  (Japan  SOFA)  or  other  similar 
treaty  or  agreement  are  filed  with 
designated  claims  officials  of  the 
receiving  State. 

(e)  Evidence  to  be  submitted  by 
claimant.  The  claimant  should  submit 
the  evidence  necessary  to  substantiate 
his  claim.  It  is  essential  thai 
independent  evidence  be  submitted 
which  will  substantiate  the  correctness 
of  the  amount  claimed. 

(f)  Statute  of  limitations — (1)  General. 
Each  statute  available  to  the 
Department  of  the  Army  for  the 
administrative  settlement  of  claims, 
except  the  Maritime  Claims  Settlement 


Act  (10  U.S.C.  4802).  specifies  the  time 
during  which  the  right  to  file  a  claim 
must  be  exercised.  These  statutes  of 
limitations,  which  are  jurisdictional  in 
nature,  are  not  subject  to  waiver  unless 
the  statute  expressly  provides  for 
waiver.  Specific  information  concerning 
the  period  for  filing  under  each  statute  is 
contained  in  the  appropridte 
implementing  sections  of  this  regulation. 

(2)  When  a  claim  accrues.  A  claim 
accrues  on  the  date  on  which  the  alleged 
wrongful  act  or  omission  results  in  an 
actionable  injury  or  damage  to  the 
claimant  or  his  decedent.  Exceptions  to 
this  general  rule  may  exist  where  the 
claimant  does  roi  know  the  cause  of 
injury  or  death;  that  is,  the  claim  accru»>9 
when  the  injured  party,  or  someone 
acting  on  his  or  her  behalf,  knows  both 
the  existence  and  the  cause  of  his  or  Ht 
injury.  However,  this  exception  does  njt 
apply  when,  at  a  later  time,  he  or  she 
discovers  that  the  acts  infiicting  the 
injury  may  constitute  medical  ^^ 
malpractice.  (See  i/zj/terfS/ofes  V. 
Kubrick,  444  U.S.  Ill,  100  S.  Ct.  352 
(1979).)  The  discovery  rule  is  not  limited 
to  medical  malpractice  claims:  it  has 
been  applied  to  diverse  situations 
involving  violent  death,  chemical  and 
atomic  testing,  and  erosion  and 
hazardous  work  environment.  In  claims 
for  indemnity  or  contribution  against  the 
United  States,  the  accrual  date  is  the 
time  of  the  payment  for  which  indemiiity 
is  sought  or  on  which  contribution  is 
based. 

(3)  Effect  of  infancy,  incompetency  or 
the  filing  of  suit.  The  statute  of 
limitations  for  administrative  claims  is 
not  tolled  by  infancy  or  incompetency. 
Likewise,  the  statute  of  limitations  is  not 
tolled  for  purposes  of  filing  an 
administrative  claim  by  the  filing  of  a 
suit  based  upon  the  same  incident  in  a 
Federal,  State,  or  local  court  against  the 
United  States  or  other  parlies. 

(4)  .Amendment  of  claims.  A  claim 
may  be  amended  by  the  claimant  at  any 
time  prior  to  final  agency  action  or  prior 
to  the  exercise  of  the  claimant's  option 
under  28  U.S.C.  2675(a).  A  claim  may  be 
amended  by  changing  the  amount,  the 
bases  of  liabiUty,  or  elements  of 
damages  concerning  the  same  incident. 
Parties  may  be  added  only  if  the 
additional  party  could  have  filed  a  joint 
claim  initially.  If  the  additional  party 
had  a  separate  cause  of  action,  his  cl.iim 
may  not  be  treated  as  an  amendmer* 
but  only  as  a  separate  claim  and  is  thus 
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barred  if  the  statute  of  limitations  has 
run.  For  example,  if  a  claim  is  timely 
Tiled  on  behalf  of  a  minor  for  personal 
injuries,  a  subsequent  claim  by  a  parent 
for  loss  of  services  is  considered  a 
separate  claim  and  is  barred  if  it  is  not 
filed  prior  to  the  running  of  the  statute  of 
limitations.  Another  example  is  where  a 
separate  claim  is  filed  for  loss  of 
services  or  consortium  by  a  spouse 
arising  out  of  injuries  to  the  husband  or 
wife  of  the  claimant  On  the  other  hand, 
if  a  claim  is  timely  filed  by  an  insured 
for  the  deductible  portion  of  the 
property  damage,  a  subsequent  claim  by 
the  insurer  based  on  payment  of 
property  damage  to  its  insured  may  be 
filed  as  an  amendment  even  thou^  the 
statutet)f  limitations  has  run.  unless 
final  action  has  been  taken  on  the 
insured's  claim. 

(5)  Date  of  receipt  stops  the  running  of 
the  statute.  In  computing  this  time  to 
determine  whether  the  period  of 
limitations  has  expired,  exclude  the  first 
day  and  include  the  last  day.  except 
when  it  falls  on  a  nonworkday  such  as 
Saturday,  Sunday,  or  a  legal  holiday,  in 
which  case  it  is  to  be  extended  to  the 
next  workday. 

mujNO  cooe  isos-oi^r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP89-95-001] 

Texas  Eastern  Transmission  Corp^ 
Proposed  Clianges  In  FERC  Gas  Tariff 

Correction 

In  notice  document  89-11012 
appearing  on  page  19948  in  the  issue  of 
Tuesday,  May  9, 1989,  in  the  second 
column,  in  the  heading,  the  "Docket  No." 
was  inaccurate  and  should  read  as  set 
forth  above. 

•tumo  cooc  1SOS41-0  ■ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Dockvt  No.  TM89-3-29-000] 

Transcontinental  Gas  Pipe  Line  Corp^ 
Proposed  Ctianges  In  FERC  Gas  Tariff 

Correction 

In  notice  document  89-11062 
appearing  on  page  19949  in  the  issue  of 
Tuesday,  May  9, 1989,  in  the  flrst 
column,  in  the  heading,  the  "Docket  No." 


was  inaccurate  and  should  read  as  set 
forth  above. 

BtLUNOCOOC  1S0S4VO 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

[AO-FRL-3468-4] 

Standards  of  Performance  for  New 
Stationary  Sources;  Amendments  to 
Test  MetlKxis  and  Procedures 

Correction 

In  rule  document  89-3064  beginning  on 
page  6660  in  the  issue  of  Tuesday, 
February  14. 1989,  make  the  following 
corrections: 

$60.8    [Correctad] 

1.  On  page  6662.  in  the  second  column, 
in  amendatory  instruction  3,  in  the 
second  line,  "'on"'  should  read  '"or"'. 

§60.46    [Conveted] 

2.  On  the  same  page,  in  the  3rd 
column,  in  S  60.46(b)(1).  in  the  10th  line, 
"%0>"  should  read  "%0»". 

960.43a    [Corrected] 

3.  On  page  6663.  in  the  third  column, 
in  amendatory  instruction  8.  the 
equation  should  read  as  follows: 
E.=(340x-t-520  y]/lOO  and 

%P.=10 

4.  On  the  same  page,  in  the  same 
column,  in  amendatory  instruction  9.  the 
equations  shoidd  read  as  follows: 

E. = (340x + 520  y)/lOO  and 
%P,  =  (10x-(-30y)/100 

§60.234    (Corrected] 

5.  On  page  6671,  in  the  Hrst  column,  in 
S  60.234(b)(3)(ii),  in  the  fifth  line,  "(Rpj)" 
should  read  '(Rp)". 

§60.266    [Corrected] 

6.  On  the  same  page,  in  the  third 
column,  in  S  60.266(c)(1),  the  equation 
should  read  as  follows: 


E  = 


N 
i=l 


{c..Q-i)]/(PK) 


§60.275    [Corrected] 

17.  On  page  6672.  in  the  second 
column,  in  §  60.275,  at  the  beginning  of 
the  second  paragraph,  the  paragraph 
designation  "(d)"  should  read  "(b)". 

8.  On  the  same  page,  in  the  third 
column,  in  §  60.275(e)(2],  the  equation 
should  read  as  follows: 


c«  =     I     2  (c.iQ-.)]/     S      Q-u 

1=1  i=i 


§  60.275a    [Corrected] 

9.  On  page  6673,  in  the  second  column, 
in  S  60.275a(e)(2),  the  equation  should 
read  as  follows: 


c^  =  1     I        (c^  Q«ii)l  /     2      Q.df 
i=l  i=l 


§60.285    [Corrected] 

10.  On  the  same  page,  in  the  third 
column,  in  §  60.285(c)(1).  in  the  eighth 
line,  "C,"  should  read  "c,". 

11.  On  the  same  page,  in  the  same 
column,  in  §  60.285(c](2],  in  the  third 
line,  "(C)"  should  read  "(c)". 

12.  On  page  6674.  in  the  1st  column,  in 
§  60.285(d)(3).  in  the  11th  line.  "(NacjO)" 
should  read  "(Na»0)";  and  after  the  13th 
line,  the  equation  and  its  conditions 
should  read  as  follows: 

GLS=100  Cnm/(Cnhs+Cn.,h+C„.,co,) 

Where: 

GI.S=green  liquor  sulfidity,  percent. 

Cn.^= concentration  of  NaiS,  as  Na^O,  mg/ 

liter  (gr/gal). 
Cn.oh= concentration  of  NaOH  as  Na^O,  mg/ 

liter  (gr/gal). 
CNa^o,= concentration  of  NaiCOi  as  NajO, 

mg/liter  (gr/gal). 

§60.296    [Corrected] 

13.  On  the  same  page,  in  the  second 
column,  in  S  60.296(b)(1),  the  equation 
should  read  as  follows: 
Y=(H,L}/(H,L-t-H,G) 

14.  On  the  same  page,  in  the  same 
column,  in  S  60.296(d)(1),  the  equation 
should  read  as  follows: 

E  =  (C.Q^-A)/P 

§60.404    [Corrected] 

15.  On  page  6676,  in  the  third  column, 
in  §  60.404(b)(1),  in  the  sixth  and 
seventh  lines  "kb/Mg"  should  read  "kg/ 
Mg". 

§60.503    [Corrected] 

16.  On  page  6679,  in  the  first  column, 
in  S  60.503(c)(3),  the  equation  should 
read  as  follows: 


E  =  K 


n 

X 
i=l 


(V«.  C)/(L  10«) 


BILUNO  COOE  1S0»«1-O 


Federal  Register  /  Vol.  54,  No.  94  /  Wednesday,  May  17,  1989  /  Corrections 


21345 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  89M-01 12] 

Unilens  Corp.  Premarket  Approval  of 
Unllens^  53  (Ocufilcon  B)  Soft 
(Hydrophllic)  Aspheric  Contact  Lens 

Correction 

In  notice  document  89-10762  beginning 
on  page  19440  in  the  issue  of  Friday, 
May  5, 1989,  make  the  following 
correction: 

On  page  19440,  in  the  3rd  column, 
under  Opportunity  for  Administrative 
Review,  in  the  22nd  through  the  24th 
lines,  remove  "data  and  information 
showing  that  there  is  a  genuine  and 
substantial". 

BILUNO  CODE  1505H>1-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-940-09-4212-13;  CACA  22567] 

Califomia  Realty  Action;  Exchange  of 
Put>lic  and  Private  Lands  In  Riverside 
County  and  Order  Providing  for 
Opening  of  Put>llc  Land 

Correction 

In  notice  document  89-10117  beginning 
on  page  18162  in  the  issue  of  Thursday, 


April  27, 1989,  make  the  following 
corrections: 

1.  On  page  18162,  in  the  third  column, 
the  second  line  should  read  "Sec.  30.  lot 
11.  S%NE'/4NEy4SWy4.". 

2.  On  the  same  page,  in  the  same 
column,  the  10th  line  should  read  "Sec. 
21,  SViNEV4,  SWV4NWV4,". 

3.  On  the  same  page,  in  the  same 
column,  under  San  Bemadino  Meridian, 
Califomia,  the  first  line  should  read  "T.4 
S.,  R.  6  E.,". 

4.  On  the  same  page,  in  the  same 
column,  under  San  Bemadino  Meridian, 
Califomia,  the  16th  line  should  read 
"Sec.  9,  SEy4.  WV2NWV4NWV4,  SE'A". 

5.  On  the  same  page,  in  the  same 
column,  under  San  Bemadino  Meridian. 
Califomia,  the  22nd  line  should  read 

"Nwy4NEy4.  SEy4Nwy4NEy4,". 

BtLUNG  CODE  150S-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  89-AWP-3] 

Proposed  Establishment  of  Transition 
Area,  Lovelock,  NV 

Correction 

In  proposed  rule  document  89-6280 
appearing  on  page  11232  in  the  issue  of 
Friday,  March  17, 1989,  make  the 
following  correction: 


§  71.181    [Corrected] 

On  page  11232,  in  the  third  column,  in 
§  71.181,  under  Lovelock.  NV  [New],  in 
the  third  line.  "40'40'05"N."  should  read 
•■40'04'05'N.". 


BILUNG  COOE  ISOS^OI-O 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  192 

[T.D.  89-46] 
RIN  1515-AA65 

Customs  Regulations  Amendments 
Relating  to  Exportation  of  Used  Self- 
Propelled  Vehicles 

Correction 

In  rule  document  89-9217  beginning  on 
page  15402  in  the  issue  of  Tuesday,  April 
18. 1989.  make  the  following  correction: 

PART  192-{CORRECTED] 

1.  On  pag"  15403,  irt  the  third  column, 
in  the  table  ol  sections  for  Part  192,  in 
the  entry  for  §  192.2,  "exportations" 
should  read  "exportation". 

§192.2    [Corrected] 

2.  On  page  15404,  in  the  second 
column,  in  §  192.2(b),  in  the  sixth  line, 
remove  the  comma  after  "presented" 
and  insert  a  period. 

BILUNG  CODE  150V01-0 


UMI 


Wednesday 
May  17,  1989 


Part  II 


United  States 

Sentencing 

Commission 


Sentencing  Guidelines  for  United  States 
Courts;  Notice  of  Submission  of 
Amendments  to  Congress 
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UNITED  STATES  SENTENCING 
COMMISSION 

Amendment*  to  ttie  Sentencing 
QuMelinea  for  United  States  Courts 

AOINCV:  United  States  Sentencing 
Commission. 

action:  Notice  of  submission  of 
amendments  to  the  sentencing 
guidelines  to  the  Congress. 

summary:  Pursuant  to  its  authority 
under  section  994(p]  of  Title  28,  United 
States  Code,  the  Commission  on  May  1. 
1989.  submitted  to  the  Congress  for 
review  a  report  containing  a  number  of 
amendments  to  the  sentencing 
guidelines,  policy  statements,  and 
official  commentary,  together  with  the 
reasons  for  the  amendments.  The 
Commission's  report  also  incorporated 
by  reference  certain  temporary 
amendments  previously  adopted  by  the 
Commission  pursuant  to  Section  21  of 
the  Sentencing  Act  of  1987.  These 
temporary  amendments,  which  took 
effect  lune  15, 1988.  are  set  out  in  the 
Federal  Register  of  April  29. 1988  [53  FR 
15532].  Notice  of  the  amendments 
submitted  to  the  Congress  on  May  1. 
1989.  was  published  in  the  Federal 
Register  of  March  3. 1989  (54  FR  9121]. 
and  a  public  hearing  on  the  proposed 
amendments  was  held  in  Washington. 
D.C.  on  April  7. 1989.  After  review  of  the 
hearing  testimony  and  additional  public 
comment,  the  Commission  promulgated 
the  following  amendments  at  meetings 
on  April  18. 19.  25.  and  28. 1989.  each 
amendment  having  been  approved  by  at 
least  four  voting  Commissioners.  During 
the  requisite  180-day  period  of 
Congressional  review,  or  at  any  time, 
the  Commission  welcomes  comment  on 
the  amendments  or  any  other  aspect  of 
the  sentencing  guidelines,  policy 
statements,  and  ofHcial  commentary. 

DATES:  Pursuant  to  28  U.S.C.  994[p],  as 
amended  by  section  7109  of  the  Anti- 
Orug  Abuse  Act  of  1988  [Pub.  L  100-690, 
Nov.  18, 1988],  the  Commission  has 
specifled  an  effective  date  of  November 
1. 1989,  for  these  amendments. 

AOORESS:  Comments  should  be  sent  to: 
United  States  Sentencing  Commission, 
1331  Pennsylvania  Avenue.  NW..  Suite 
1400.  Washington,  DC  20004,  Attention: 
Guidelines  Comment. 

POM  FURTHER  INFORMATION  CONTACT: 

Paul  K.  Martin.  Communications 
Director  for  the  Commission,  telephone 
(202)  662-8800. 

\ 


Authority:  28  U.S.C.  g94(a).  (p):  Section 
7100  of  the  Anti-Dnig  Abuse  Act  of  198a 
WiUiam  W.  Wllkins.  |r.. 

Chairman. 

Chapter  One,  Part  A,  Section  4(b) 
Departures 

1.  Amendment:  Chapter  One.  Part  A 
(4)(b)  is  amended  in  the  first  sentence  by 
deleting  "*  *  *  that  was"  and  inserting 
in  lieu  thereof  "of  a  kind,  or  to  a 
degree,". 

Chapter  One.  Part  A.  section  4(b)  is 
amended  in  the  second  sentence  of  the 
last  paragraph  by  deleting  "Part  H"  and 
inserting  m  lieu  thereof  "Part  K 
(Departures)",  and  in  the  third  sentence 
of  the  last  paragraph  by  deleting  "Part 
H"  and  inserting  in  lieu  thereof  "Part  K". 

Reason  for  Amendment-  The  purposes 
of  this  amendment  are  to  conform  the 
quotation  to  the  statute,  as  amended  by 
Section  3  of  the  Sentencing  Act  of  1987. 
and  to  correct  a  clerical  error. 

2.  Amendment:  Chapter  One.  Part  A, 
section  4(b)  is  amended  in  the  first 
sentence  of  the  fourth  paragraph  by 
deleting  "three"  and  inserting  in  Ueu 
thereof  "two";  in  the  fourth  paragraph 
by  deleting:  "The  first  kind,  which  will 
most  frequently  be  used,  is  in  effect  an 
interpolation  between  two  adjacent, 
numerically  oriented  guideline  rules.  A 
speciflc  offense  characteristic,  for 
example,  might  require  an  increase  of 
four  levels  for  serious  bodily  injury  but 
two  levels  for  bodily  injury.  Rather  than 
requiring  a  court  to  force  middle 
instances  into  either  the  'serious'  or  the 
'simple'  category,  the  guideline 
commentary  suggests  that  the  court  may 
interpolate  and  select  a  midpoint 
increase  of  three  levels.  The 
Commission  has  decided  to  call  such  an 
interpolation  a  'departure'  in  light  of  the 
legal  views  that  a  guideline  providing 
for  a  range  of  increases  in  offense  levels 
may  violate  the  statute's  25  percent  rule 
(though  other  have  presented  contrary 
legal  arguments).  Since  interpolations 
are  technically  departures,  the  courts 
will  have  to  provide  reasons  for  their 
selection,  and  it  will  be  subject  to 
review  for  'reasonableness'  on  appeal. 
The  Commission  believes,  however,  that 
a  simple  reference  by  the  court  to  the 
'mid-category'  nature  of  the  facts  will 
typically  provide  sufficient  reason.  It 
does  not  foresee  serious  practical 
problems  arising  out  of  the  application 
of  the  appeal  provisions  to  this  form  of 
departure.";  in  the  Hrst  sentence  of  the 
fifth  paragraph  by  deleting  "second" 
and  inserting  in  lieu  thereof  "first";  and. 
in  the  first  sentence  of  the  sixth 
paragraph  by  deleting  "third"  and 
inserting  in  lieu  thereof  "second". 

Reason  for  Amendment:  This 
amendment  eliminates  references  to 


interpolation  as  a  special  type  of 
departure.  The  Commission  has 
reviewed  the  discussion  of  interpolation 
in  Chapter  One.  which  has  been  read  as 
describing  "interpolation"  as  a 
departure  from  an  offense  level  rather 
than  from  the  guideline  range 
established  after  the  determination  of  an 
offense  level.  The  Commission 
concluded  that  it  is  simpler  to  add 
intermediate  offense  level  adjustments 
to  the  guidelines  in  the  cases  where 
interpolation  is  most  likely  to  be 
considered  (i.e..  degree  of  bodily  injury). 
This  amendment  is  not  intended  to 
preclude  interpolation  in  other  cases; 
where  appropriate,  the  court  will  be  able 
to  achieve  the  same  result  by  use  of  the 
regular  departure  provisions. 

§  IBI.I    (Application  Instructions) 

3.  Amendment:  Section  iBl.l(a)  is 
amended  by  deleting  "guideline  section 
in  Chapter  Two  most  applicable  to  the 
statute  of  conviction"  and  inserting  in 
lieu  thereof  "applicable  offense 
guideline  section  from  Chapter  Two", 
and  by  deleting:  "If  more  than  one 
guideline  is  referenced  for  the  particular 
statute,  select  the  guideline  most 
appropriate  for  the  conduct  of  which  the 
defendant  was  convicted-"- 

Reason  for  Amendment:  The  purposes 
of  this  amendment  are  to  clarify  the 
guideline  and  conform  the  language  to 
§  1B1.2. 

4.  Amendment:  Section  iBl.l(e)  is 
amended  by  deleting  'The  resulting 
offense  level  is  the  total  offense  level.". 

Section  iBl.l(g)  is  amended  by 
deleting  "total",  and  by  inserting 
"determined  above"  immediately 
following  "category". 

Reason  for  Amendment-  The  purpose 
of  this  amendment  is  to  clarify  die 
guideline. 

5.  Amendment-  The  Commentary  to 

S  IBI.I  captioned  "Application  Notes"  is 
amended  in  Note  1(c)  by  deleting 
"firearm  or  other  dangerous  weapon" 
and  inserting  in  lieu  thereof  "dangerous 
weapon  (including  a  firearm)". 

The  Commentary  to  S  iBl.l  captioned 
"Application  Notes"  is  amended  in  Note 
l(d]  by  inserting  the  following  additional 
sentence: 

"Where  an  object  that  appeared  to  be  a 
dangerous  weapon  was  brandished, 
displayed,  or  possessed,  treat  the  object  as  a 
dangerous  weapon.". 

The  Commentary  to  §  iBl.l  captioned 
"Application  Notes"  is  amended  in  Note 
1(g)  by  deleting  "firearm  or  other 
dangerous  weapon"  the  first  time  it 
appears  and  inserting  in  lieu  thereof 
"dangerous  weapon  (including  a 
firearm)". 


The  Commentary  to  §  iBl.l  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  Note: 

"5.  Where  two  or  more  guideline  provisions 
appear  equally  applicable,  but  the  guidelines 
authorize  the  application  of  only  one  such 
provision,  use  the  provision  that  results  in  the 
greater  offense  level.  E.g.,  in  S  2A2.2(b)(2],  if  a 
firearm  is  lioth  discharged  and  brandished, 
the  provision  applicable  to  the  discharge  of 
the  firearm  would  be  used.". 

Reason  for  Amendment:  The  purposes 
of  this  amendment  are  to  clarify  the 
definition  of  a  dangerous  weapon;  and 
to  clarify  that  when  two  or  more 
guideline  provisions  appear  equally 
applicable,  but  the  guidelines  authorize 
the  application  of  only  one  such 
provision,  the  provision  that  results  in 
the  greater  offense  level  is  to  be  used. 

6.  Amendment-  The  Commentary  to 

§  iBl.l  captioned  "Application  Notes"  is 
amended  by  inserting  as  an  additional 
Note: 

"5.  In  the  case  of  a  defendant  subject  to  a 
sentence  enhancement  under  18  U.S.C.  §  3147 
(Penalty  for  an  Offense  Committed  While  on 
Release),  see  S  2)1.7  (Commission  of  Offense 
While  on  Release).". 

Reason  for  Amendment-  The  purpose 
of  this  amendment  is  to  clarify  the 
treatment  of  a  specific  enhancement 
provision. 

§  1B1J2    (Applicable  Guidelines) 

7.  Amendment-  Section  lBl.2(a]  is 
amended  in  the  first  sentence  by 
deleting  "The  court  shall  apply"  and 
inserting  in  lieu  thereof  "Determine"; 
and  in  the  second  sentence  by  deleting 
"the  court  shall  apply"  and  inserting  in 
lieu  thereof  "determine",  and  by  deleting 
"guideline  in  such  chapter"  and 
inserting  in  lieu  thereof  "offense 
guideline  section  in  Chapter  Two". 

Reason  for  Amendment:  The  purposes 
of  this  amendment  are  to  clarify  the 
guideline  and  to  make  the  phraseology 
of  this  subsection  more  consistent  with 
that  of  5  §  IBl.l  and  lBl.2(b). 

8.  Amendment-  Section  lBl.2(a)  is 
amended  in  the  first  sentence  by 
inserting  immediately  before  the  period 
"(i.e.,  the  offense  conduct  charged  in  the 
count  of  the  indictment  or  information  of 
which  the  defendant  was  convicted)". 

The  Commentary  to  S  lBl.2  captioned 
"Application  Notes"  is  amended  in  Note 
1  by  deleting: 

"As  a  general  rule,  the  court  is  to  apply  the 
guideline  covering  the  offense  conduct  most 
applicable  to  the  offense  of  conviction. 
Where  a  particular  statute  proscribes  a 
variety  of  conduct  which  might  constitute  the 
subject  of  different  guidelines,  the  court  will 
decide  which  guideline  applies  based  upon 
the  nature  of  the  offense  conduct  charged.", 

and  inserting  in  lieu  thereof: 


"As  a  general  rule,  the  court  is  to  use  the 
guideline  section  from  Chapter  Two  most 
applicable  to  the  offense  of  conviction.  The 
Statutory  Index  (Appendix  A)  provides  a 
listing  to  assist  in  this  determination.  When  a 
particular  statute  proscribes  only  a  single 
type  of  criminal  conduct,  the  offense  of 
conviction  and  the  conduct  proscribed  by  the 
statute  will  coincide,  and  there  will  be  only 
one  offense  guideline  referenced.  When  a 
particular  statute  proscribes  a  variety  of 
conduct  that  might  constitute  the  subject  of 
different  offense  guidelines,  the  court  will 
determine  which  guideline  section  applies 
based  upon  the  nature  of  the  offense  conduct 
charged  in  the  count  of  which  the  defendant 
was  convicted.". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline  and  Commentary. 

9.  Amendment:  Section  lBl.2(a)  is 
amended  by  deleting: 

"Similarly,  stipulations  to  additional 
offenses  are  treated  as  if  the  defendant  had 
been  convicted  of  separate  counts  charging 
those  offenses.", 

and  by  inserting  the  following  as 
additional  subsections: 

"(c)  A  conviction  by  a  plea  of  guilty  or  nolo 
contendere  containing  a  stipulation  that 
specifically  establishes  the  commission  of 
additional  offense(s)  shall  be  treated  as  if  the 
defendant  had  been  convicted  of  additional 
count(8)  charging  those  offen8e(5). 

(d)  A  conviction  on  a  count  charging  a 
conspiracy  to  commit  more  than  one  offense 
shall  be  treated  as  if  the  defendant  had  been 
convicted  on  a  separate  count  of  conspiracy 
for  each  offense  that  the  defendant  conspired 
to  commit.". 

The  Commentary  to  §  lBl.2  captioned 
"Apphcation  Notes"  is  amended  in  the 
second  paragraph  of  Note  1  by  deleting: 

"Similarly,  if  the  defendant  pleads  guilty  to 
one  robbery  but  admits  the  elements  of  two 
additional  robberies  as  part  of  a  plea 
agreement,  the  guideline  applicable  to  three 
robberies  is  to  be  applied.", 

and  by  inserting  the  following  as 
additional  Notes: 

"4.  Subsections  (c)  and  (d)  address 
circumstances  in  which  the  provisions  of 
Chapter  Three,  Part  D  (Multiple  Counts)  are 
to  be  applied  although  there  ir>ay  be  only  one 
count  of  conviction.  Subsection  (c)  provides 
that  in  the  case  of  a  stipulation  to  the 
commission  of  additional  offense(s).  the 
guidelines  are  to  be  apphed  as  if  the 
defendant  had  been  convicted  of  an 
additional  count  for  each  of  the  offenses 
stipulated.  For  example,  if  the  defendant  is 
convicted  of  one  count  of  robliery  but.  as  part 
of  a  plea  agreement,  admits  to  having 
committed  two  additional  robberies,  the 
guidelines  are  to  be  applied  as  if  the 
defendant  had  been  convicted  of  three  counts 
of  robbery.  Subsection  (d)  provides  that  a 
conviction  on  a  conspiracy  count  charging 
conspiracy  to  commit  more  than  one  offense 
is  treated  as  if  the  defendant  had  been 
convicted  of  a  separate  conspiracy  count  for 


each  offense  that  he  conspired  to  commit  For 
example,  where  a  conviction  on  a  single 
count  of  conspiracy  establishes  that  the 
defendant  conspired  to  commit  three 
robberies,  the  guidelines  are  to  be  applied  as 
if  the  defendant  had  been  convicted  on  one 
count  of  conspiracy  to  commit  the  First 
robbery,  one  count  of  conspiracy  to  commri 
the  second  robl>ery,  and  one  count  of 
conspiracy  to  commit  the  third  robbery. 

5.  Particular  care  must  be  taken  in  applying 
subsection  (d)  because  there  are  cases  in 
which  the  jury's  verdict  does  not  establish 
which  offense(s)  was  the  object  of  the 
conspiracy.  In  such  cases,  subsection  (d) 
should  only  be  applied  with  respect  to  an 
object  offense  alleged  in  the  conspiracy  count 
if  the  court,  were  it  sitting  as  a  trier  of  fact, 
would  convict  the  defendant  of  conspiring  to 
commit  that  object  offense.  Note,  however,  if 
the  object  offenses  specified  in  the 
conspiracy  count  would  be  grouped  together 
under  {  3Dl.2(d)  (e.g..  a  conspiracy  to  steal 
three  government  checks)  it  is  not  necessaa- 
to  engage  in  the  foregoing  analysis,  because 
S  lBl.3(a)(2)  governs  consideration  of  the 
defendant's  conduct.". 

Reason  for  Amendment:  This 
amendment  creates  a  new  subsection 
(subsection  (d))  to  specify  that  a 
conviction  of  conspiracy  to  commit  more 
than  one  offense  is  treated  for  guideline 
purposes  as  if  the  defendant  had  been 
convicted  of  a  separate  conspiracy 
count  for  each  offense  that  the 
defendant  conspired  to  commit.  The 
current  instruction  found  only  at 
Application  Note  9  of  S  3D1.2  is 
inadequate.  For  consistency,  material 
now  contained  at  S  lBl.2(a)  concerning 
stipulations  to  having  committed 
additional  offenses  is  moved  to  a  new 
subsection  (subsection  (c)). 

Additional  Commentary  (Application 
Note  5)  is  provided  to  address  cases  in 
which  the  jury's  verdict  does  not  specify 
how  many  or  which  offenses  were  the 
object  of  the  conspiracy  of  which  the 
defendant  was  convicted.  Compare  U.S. 
V.  Johnson,  713  F.2d  633,  645-46  (11th 
Cir.  1983)  (conviction  stands  if  there  is 
sufficient  proof  with  respect  to  any  one 
of  the  objectives),  with  U.S.  v.  Tarnopol. 
561  F.2d  466  (3d  Cir.  1977)  (failure  of 
proof  with  respect  to  any  one  of  the 
objectives  renders  the  conspiracy 
conviction  invalid).  In  order  to  maintain 
consistency  with  other  |  lBl.2(a) 
determinations,  this  decision  should  be 
governed  by  a  reasonable  doubt 
standard.  A  higher  standard  of  proof 
should  govern  the  creation  of  what  is.  in 
effect,  a  new  count  of  conviction  for  the 
purposes  of  Chapter  Three,  Pa.M  D 
(Multiple  Counts).  Because  the 
guidelines  do  not  explicitly  establish 
standards  of  proof,  the  proposed  new 
application  note  calls  upon  the  court  to 
determine  which  offensc(s)  was  the 
object  of  the  conspiracy  as  if  it  were 
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"sitting  as  a  trier  of  fact."  The  foregoing 
determination  is  not  required,  however, 
in  the  case  of  offenses  that  are  grouped 
together  under  |  3Dl.2(d)  (e.g.,  fraud  and 
theft)  because  (  lBl.3(a](2)  governs 
consideration  of  the  defendant's 
conduct. 

§  lBl.3    Relevant  Conduct  (Factors  that 
Determine  the  Guideline  Range) 

10.  Amendment:  Section  lBl.3  is 
amended  in  subsection  (a)(3)  by  deleting 
"or  risk  of  harm",  and  by  deleting  "if  the 
harm  or  risk  was  caused  intentionally, 
recklessly  or  by  criminal  negligence,  and 
all  harm  or  risk"  and  inserting  in  Heu 
thereof  "and  all  harm". 
-    Section  lBl.3  is  amended  by  deleting 
subsection  (a)(4)  in  its  entirety,  by 
renumbering  subsection  (a)(5)  as  (a)(4). 
and  by  inserting  "and"  at  the  end  of 
subsection  (a)(3)  immediately  following 
the  semicolon. 

The  Commentary  to  S  lBl.3  captioned 
"Background"  is  amended  by  deleting 
the  fifth  paragraph  in  its  entirety  as 
follows: 

"Subsection  (a)(4)  requires  consideration  of 
the  defendant's  'state  of  mind,  intent,  motive 
or  purpose  in  committing  the  offense.'  The 
defendant's  state  of  mind  is  an  el  ement  of 
the  offense  that  may  constitute  a  specific 
offense  characteristic.  See,  e.g.,  |  2A1.4 
(Involuntary  Manslaughter)  (distinction  made 
between  recklessness  and  criminal 
negligence).  The  guidelines  also  incorporate 
broader  notions  of  intent  or  purpose  that  are 
not  elements  of  the  offense,  e.g..  whether  the 
offense  was  committed  for  profit,  or  for  the 
purpose  of  facilitating  a  more  serious  offense. 
Accordingly,  such  factors  must  be  considered 
In  determining  the  applicable  guideline 
range.", 

and  by  inserting  in  lieu  thereof: 

"Subsection  (a)(4)  requires  consideration  of 
any  other  information  specined  in  the 
applicable  guideline.  For  example,  t  2A1.4 
(Involuntary  Manslaughter)  specifies 
consideration  of  the  defendant's  state  of 
mind:  I  2K1.4  (Arson:  Property  Damage  By 
Use  of  Explosives)  specifies  consideration  of 
the  risk  of  harm  created.". 

Reason  for  Amendment-  The  purpose 
of  this  amendment  is  to  delete  language 
pertaining  to  "risk  of  harm"  and  "state 
of  mind"  as  unnecessary.  Cases  in 
which  the  guidelines  specifically 
address  risk  of  harm  or  state  of  mind  are 
covered  in  the  amended  guideline  under 
subsection  (a)(4)  (formerly  subsection 
(a)(5)).  In  addition,  the  amendment 
deletes  reference  to  harm  committed 
"intentionally,  recklessly,  or  by  criminal 
negligence"  as  unnecessary  and 
potentially  confusing. 

11.  Amendment:  Section  lBl.3  is 
amended  by  deleting  'The  conduct  that 
is  relevant  to  determining  the  applicable 
guideline  range  includes  that  set  forth 
below.". 


Section  lBl.3(b)  is  amended  by 
deleting: 

"(b)  Chapter  Four  (Criminal  History  and 
Criminal  Livelihood).  To  determine  the 
criminal  history  category  and  the 
applicability  of  the  career  offender  and 
criminal  Uvelihood  guidelines,  the  court  shall 
consider  all  conduct  relevant  to  a 
determination  of  the  factors  enumerated  in 
the  respective  guidelines  in  Chapter  Four.", 

and  inserting  in  lieu  thereof: 

"(b)  Chapters  Four  (Criminal  History  and 
Criminal  Livelihood)  and  Five  (Determining 
the  Sentence).  Factors  in  Chapters  Four  and 
Five  that  establish  the  guideline  range  shall 
be  determined  on  the  basis  of  the  conduct 
and  information  specified  in  the  respective 
guidelines.". 

The  Commentary  to  9  lBl.3  captioned 
"Background"  is  amended  in  the  second 
paragraph  by  deleting  "Chapter  Four" 
and  inserting  in  lieu  thereof  "Chapters 
Four  and  Five",  and  by  deleting  "that 
Chapter"  and  inserting  in  lieu  thereof 
"those  Chapters". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline. 

12.  Amendment:  The  Commentary  to 
§  1B1.3  captioned  "Application  Notes"  is 
amended  in  Note  1  by  deleting: 

"ff  the  conviction  is  for  conspiracy,  it 
includes  conduct  in  furtherance  of  the 
conspiracy  that  was  known  to  or  was 
reasonably  foreseeable  by  the  defendant  If 
the  conviction  is  for  solicitation,  misprision 
or  accessory  after  the  fact,  it  includes  all 
conduct  relevant  to  determining  the  offense 
level  for  the  underlying  offense  that  was 
known  to  or  reasonably  should  have  been 
known  by  the  defendant  See  generally 
S§  2X1.1-2X4.1.", 

and  inserting  in  lieu  thereof: 

"In  the  case  of  criminal  activity  undertaken 
In  concert  with  others,  whether  or  not 
charged  as  a  conspiracy,  the  conduct  for 
which  the  defendant  is  'otherwise 
accountable'  also  includes  conduct  of  others 
in  furtherance  of  the  execution  of  the  jointly- 
undertaken  criminal  activity  that  was 
reasonably  foreseeable  by  the  defendant. 
Because  a  count  may  be  broadly  worded  and 
include  the  conduct  of  many  participants 
over  a  substantial  period  of  time,  the  scope  of 
the  jointly-undertaken  criminal  activity,  and 
hence  relevant  conduct  is  not  necessarily  the 
same  for  every  participant.  Where  it  is 
established  that  the  conduct  was  neither 
within  the  scope  of  the  defendant's 
agreement,  nor  was  reasonably  foreseeable 
in  connection  with  the  criminal  activity  the 
defendant  agreed  to  jointly  undertake,  such 
conduct  is  not  included  in  establishing  the 
defendant's  offense  level  under  this  guideline. 

In  the  case  of  solicitation,  misprision,  or 
accessory  after  the  fact,  the  conduct  for 
which  the  defendant  is  'otherwise 
accountable'  includes  all  conduct  relevant  to 
determining  the  offense  level  for  the 
underlying  offense  that  was  known,  or 
reasonably  should  have  been  known,  by  the 
defendant. 


niusliatiaaB  of  Conduct  for  Wtiich  Hm 
Defendant  b  Accountable 

a.  Defendant  A,  one  of  ten  off-loaders  hired 
by  Defendant  B,  was  convicted  of 
importation  of  marihuana,  as  a  result  of  his 
assistance  in  off-loading  a  boat  containing  a 
one-ton  shipment  of  marihuana.  Regardless 
of  the  number  of  bales  of  marihuana  that  he 
actually  unloaded,  and  notwithstanding  any 
claim  on  his  part  that  he  was  neither  aware 
of,  nor  could  reasonably  foresee,  that  the 
boat  contained  this  quantity  of  marihuana. 
Defendant  A  is  held  accountable  for  the 
entire  one-ton  quantity  of  marihuana  on  the 
boat  l>ecause  he  aided  and  abetted  the 
unloading,  and  hence  the  importation,  of  the 
entire  shipment. 

b.  Defendant  C  the  getaway  driver  in  an 
armed  bank  robbery  in  which  $15,000  is  taken 
and  a  teller  is  injured,  is  convicted  of  the 
substantive  count  of  bank  robbery. 
Defendant  C  is  accountable  for  the  money 
taken  because  he  aided  and  abetted  the 
taking  of  the  money.  He  is  accountable  for 
the  injury  inflicted  because  he  participated  in 
concerted  criminal  conduct  that  he  could 
reasonably  foresee  might  result  in  the 
infliction  of  injury. 

c.  Defendant  D  pays  Defendant  E  a  small 
amount  to  forge  an  endorsement  on  an  $800 
stolen  government  check.  Unknown  to 
Defendant  E,  Defendant  D  then  uses  that 
check  as  a  down  payment  in  a  scheme  to 
fraudulently  obtain  $15,000  worth  of 
merchandise.  Defendant  E  is  convicted  of 
forging  the  $800  check.  Defendant  E  is  not 
accountable  for  the  $15,000  l>ecause  the 
fraudulent  scheme  to  obtain  $15,000  was 
beyond  the  scope  of,  and  not  reasonably 
foreseeable  in  connection  with,  the  criminal 
activity  he  jointly  undertook  with  Defendant 
D. 

d.  Defendants  F  and  G.  working  together, 
design  and  execute  a  scheme  to  sell 
fraudulent  stocks  by  telephone.  Defendant  F 
fraudulently  obtains  $20.00a  Defendant  G 
fraudulently  obtains  $35,00a  Each  is 
convicted  of  mail  fraud.  Each  defendant  is 
accountable  for  the  entire  amount  ($55,000) 
l>ecause  each  aided  and  abetted  the  other  in 
the  fraudulent  conduct  Alternatively, 
l>ecause  Defendants  F  and  G  engaged  in 
concerted  criminal  activity,  each  is 
accountable  for  the  entire  $55,000  loss 
because  the  conduct  of  each  was  in 
furtherance  of  the  jointly  undertaken  criminal 
activity  and  was  reasonably  foreseeable. 

e.  Defendants  H  and  I  engaged  in  an 
ongoing  marihuana  importation  conspiracy  in 
which  Defendant )  was  hired  only  to  help  off- 
load a  single  shipment.  Defendants  H,  L  and  | 
may  be  included  in  a  single  count  charging 
conspiracy  to  import  marihuana.  For  the 
purposes  of  determining  the  offense  level 
under  this  guideline.  Defendant )  is 
accountable  for  the  entire  single  shipment  of 
marihuana  he  conspired  to  help  import  and 
any  acts  or  omissions  in  furtherance  of  the 
importation  that  were  reasonably 
foreseeable.  He  is  not  accountable  for  prior 
or  subsequent  shipments  of  marihuana 
imported  by  Defendants  H  or  I  if  those  acts 
were  beyond  the  scope  of,  and  not 
reasonably  foreseeable  in  connection  with, 
the  criminal  activity  he  agreed  to  jointly 


undertake  with  Defendants  H  and  I  (i.e.,  the 
importation  of  the  single  shipment  of 
marihuana).". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
definition  of  conduct  for  which  the 
defendant  is  "otherwise  accountable." 

§  lBl.5    Interpretation  of  References  to 
Other  Offense  Guidelines 

13.  Amendment:  Section  lBl.5  is 
amended  by  deleting  "adjustments  for", 
and  by  inserting  "and  cross  references" 
immediately  before  the  period  at  the  end 
of  the  sentence. 

The  Commentary  to  §  lBl.5  captioned 
"Application  Note"  is  amended  in  Note 
1  by  inserting  "and  cross  references" 
immediately  before  "as  well  as  the  base 
offense  level". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline  and  Commentary. 

14.  Amendment:  The  Commentary  to 
§  lBl.5  captioned  "Application  Note"  is 
amended  in  Note  1  by  deleting:  "If  the 
victim  was  vulnerable,  the  adjustment 
from  §  3A1.1  (Vulnerable  Victim)  also 
would  apply.". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  delete  an 
unnecessary  sentence.  No  substantive 
change  is  made. 

§  181.9  Petty  Offenses 

15.  Amendment:  Section  lBl.9  is 
amended  in  the  title  by  deleting  "Petty 
Offenses"  and  inserting  in  lieu  thereof 
"Class  B  or  C  Misdemeanors  and 
Infractions". 

Section  lBl.9  is  amended  by  deleting 
"(petty  offense)". 

The  Commentary  to  §  lBl.9  captioned 
"Application  Notes  is  amended  in  the 
first  sentence  of  Note  1  by  deleting 
"petty  offense"  and  inserting  in  lieu 
thereof  "Class  B  or  C  misdemeanor  or 
an  infraction",  in  the  second  sentence  of 
Note  1  by  deleting  "A  petty  offense  is 
any  offense  for  which  the  maximum 
sentence  that  may  be  imposed  does  not 
exceed  six  months'  imprisonment."  and 
inserting  in  lieu  thereof  "A  Class  B 
misdemeanor  is  any  offense  for  which 
the  maximum  authorized  term  of 
imprisonment  is  more  than  thirty  days 
but  not  more  than  six  months;  a  Class  C 
misdemeanor  is  any  offense  for  which 
the  maximum  term  of  imprisonment  is 
more  than  five  days  but  not  more  than 
thirty  days;  an  infraction  is  any  offense 
for  which  the  maximum  authorized  term 
of  imprisonment  is  not  more  than  five 
days.",  in  the  first  sentence  of  Note  2  by 
deleting  "petty  offenses"  and  inserting 
in  lieu  thereof  "Class  B  or  C 
misdemeanors  or  infractions",  in  the 
second  sentence  of  Note  2  by  deleting 
"petty"  and  inserting  in  lieu  thereof 


"such",  in  the  third  sentence  of  Note  2 
by  deleting  "petty  offense"  and  inserting 
in  lieu  thereof  "Class  B  or  C 
misdemeanor  or  infraction"  and.  in  Note 
3  by  deleting: 

"3.  All  other  provisions  of  the  guidelines 
should  be  disregarded  to  the  extent  that  they 
purport  to  cover  petty  offenses.". 

The  Commentary  to  S  lBl.9  captioned 
"Background"  is  amended  by  deleting: 

"voted  to  adopt  a  temporary  amendment  to 
exempt  all  petty  offenses  from  the  covei-age 
of  the  guidelines.  Consequently,  to  the  extent 
that  some  published  guidelines  may  appear  to 
cover  petty  offenses,  they  should  \k 
disregarded  even  if  they  appear  in  the 
Statutory  Index", 

and  inserting  in  lieu  thereof  "exempted 
all  Class  B  and  C  misdemeanors  and 
infractions  from  the  coverage  of  the 
guidelines". 

Reason  for  Amendment:  Section  7089 
of  the  Anti-Drug  Abuse  Act  of  1988 
revises  the  definition  of  a  petty  offense 
so  that  it  no  longer  exactiy  corresponds 
with  a  Class  B  or  C  misdemeanor  or 
infraction.  Under  the  revised  definition, 
a  Class  B  or  C  misdemeanor  or 
infraction  that  has  an  authorized  fine  of 
more  than  $5,000  for  an  individual  (or 
more  than  $10,000  for  an  organization) 
will  not  be  a  petty  offense.  This 
legislative  revision  does  not  affect  the 
maximum  terms  of  imprisonment 
authorized.  The  maximum  authorized 
term  of  imprisonment  remains 
controlled  by  the  grade  of  the  offense 
(i.e.,  the  maximum  term  of  imprisonment 
remains  five  days  for  an  infraction, 
thirty  days  for  a  Class  C  misdemeanor, 
and  six  months  for  a  Class  B 
misdemeanor).  Because  the  statutory 
grade  of  the  offense  (i.e..  a  Class  B  or  C 
misdemeanor  or  an  infraction)  is  the 
more  relevant  definition  for  guideline 
purposes,  this  amendment  deletes  the 
references  in  §  lBl.9  to  "petty  offenses" 
and  in  lieu  thereof  inserts  references  to 
"Class  B  and  C  misdemeanors  and 
infractions." 

In  addition,  this  amendment  converts 
the  wording  of  the  Commission's 
emergency  amendment  at  §  lBl.9 
(effective  June  15, 1988)  into  that 
appropriate  for  a  permanent 
amendment. 

§2A1.1    First  Degree  Murder 

16.  Amendment:  The  Commentary  to 
§  2A1.1  captioned  "Statutory  Provision" 
is  amended  by  deleting  "Provision"  and 
inserting  in  lieu  thereof  "Provisions", 
and  by  inserting  ";  21  U.S.C.  848(e)'  at 
the  end  immediately  before  the  period. 

The  Commentary  to  §  2A1.1  captioned 
"Application  Note"  is  amended  in  the 
caption  by  deleting  "Note"  and  inserting 


in  lieu  thereof  "Notes",  and  by  inserting 
the  following  additional  note: 

"2.  If  the  defendant  is  convicted  under  21 
U.S.C.  848(e),  a  sentence  of  death  may  t>e 
imposed  under  the  specific  provisions 
contained  in  that  statute.  This  guideline 
applies  when  a  sentence  of  death  is  not 
imposed.". 

The  Commentary  to  S  2A1.1  captioned 
"Background"  is  amended  by  deleting 
the  word  "statute"  and  inserting  in  lieu 
tiiereof  "18  U.S.C.  1111"  and  by  adding 
the  following  immediately  after  the  first 
sentence: 

"Prior  to  the  applicability  of  the  Sentencing 
Reform  Act  of  1384,  a  defendant  convicted 
under  this  statute  and  sentenced  to  life 
imprisonment  could  be  paroled  (see  18  U.S.C. 
420S(a}].  Because  of  the  abolition  of  parole  by 
that  Act  the  language  of  18  U.S.C.  lin(b) 
(which  was  not  amended  by  the  Act)  appears 
on  its  face  to  provide  a  mandatory  minimum 
sentence  of  life  imprisoiunent  for  this  offense. 
Other  provisions  of  the  Act,  however,  classify 
this  offense  as  a  Class  A  felony  (see  18  U.S.C. 
3559(a)(1)].  for  which  a  term  of  imprisonment 
of  any  period  of  time  is  authorized  as  an 
alternative  to  imprisonment  for  the  duration 
of  the  defendant's  life  (see  18  U.S.C  3559(b). 
3581(b)(1),  as  amended):  hence,  the  relevance 
of  the  discussion  in  Application  Note  1, 
supra,  regarding  circumstances  in  which  a 
sentence  less  than  life  may  be  appropriate  for 
a  conviction  under  this  statute." 

The  Commentary  to  %  2A1.1  captioned 
"Background"  is  amended  by  inserting 
at  the  end  thereof: 

"The  maximum  penalty  authorized  under 
21  U.S.C.  8^8(e)  is  death  or  life  imprisonment. 
ff  a  term  of  imprisonment  is  imposed,  the 
statutorily  required  minimum  term  is  twenty 
years.". 

Reason  for  Amendment:  The  purpose  of 
this  amendment  is  to  incorporate  new  first- 
degree  murder  offenses  created  by  Section 
7001  of  the  .Anti-Drug  Abuse  Act  of  1988 
where  the  death  penalty  is  not  imposed.  This 
amendment  also  clarifies  the  existing 
Commentary  to  this  guideline. 

§  2A2. 1    Assault  With  Intent  to  Commit 
Murder;  Conspiracy  or  Solicitation  to 
Commit  Murder:  Attempted  Murder 

17.  Amendment:  Section  2A2.1  is 
amended  in  subsection  (b)(2)(B)  by 
deleting  "a  firearm  or  a  dangerous 
weapon"  and  inserting  in  lieu  thereof  "a 
dangerous  weapon  (including  a 
firearm)",  and  in  subsection  (b)(2)(C)  by 
deleting  "a  firearm  or  other  dangerous 
weapon"  and  inserting  in  lieu  thereof  "a 
dangerous  weapon  (including  a 
firearm)". 

Reason  for  Amendment:  The  purposes 
of  this  amendment  are  to  clarify  that  a 
firearm  is  a  type  of  dangerous  weapon 
and  to  remove  the  inconsistency  in  the 
language  between  specific  offense 
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characteristic  subdivisions  (b)(2)(B)  and 
(b)(2)(C). 

18.  Amendment:  Section  2A2.1(b)(3)  is 
amended  by  inserting  the  following 
additional  subdivisions: 

"(D)  If  the  degree  of  iniury  is  between  (hat 
specified  in  snlidivisions  (A)  and  (B).  add  3 
levels:  or 

(E)  If  the  degree  of  injury  is  between  that 
specified  in  sui>divisions  (B)  and  (C).  add  5 
levels.". 

The  Commentary  to  |  2A2.1  captioned 
"Application  Notes"  is  amended  by 
deleting  "Notes"  firom  the  caption  and 
inserting  in  lieu  thereof  "Note",  and  by 
deleting: 

"2.  If  the  degree  of  bodily  injury  falls 
between  two  injury  categories,  use  of  the 
intervening  level  (i.e.,  interpolation)  is 
appropriate." 

Reason  for  Amendment:  T^e  purpose 
of  this  amendment  is  to  provide 
ihtermediate  adjustment  levels  for  the 
degree  of  bodily  injury. 

§2A2.2    Aggravated  Assault 

19.  Amendment:  Section  2A2.2  is 
amended  in  subsection  (b)(2)(B)  by 
deleting  "a  firearm  or  a  dangerous 
weapon"  and  inserting  in  lieu  thereof  "a 
dangerous  weapon  (including  a 
Hrearm)",  and  in  subsection  (b)(2)(C)  by 
deleting  "a  firearm  or  other  dangerous 
weapon"  and  inserting  in  lieu  thereof  "a 
dangerous  weapon  (including  a 
firearm)". 

Reason  for  Amendment-  The  purposes 
of  this  amendment  are  to  clarify  that  a 
firearm  is  a  type  of  dangerous  weapon 
and  to  remove  the  inconsistency  in 
language  between  specific  offense 
characteristic  subdivisions  (b)(2)(B)  and 
{b)(2)(C). 

20.  Amendment:  Section  2A2.2(b)(3)  is 
amended  by  inserting  the  following 
additional  subdivisions: 

"(D)  If  the  degree  of  injury  is  between  that 
specified  in  subdivisions  (A)  and  (B),  add  3 
levels:  or 

(E)  If  the  degree  of  injury  is  between  that 
specified  in  sulxiivisions  (B)  and  (C),  add  5 
levels.". 

The  Commentary  to  S  2A2.2  captioned 
"Application  Notes"  is  amended  by 
deleting: 

"3.  If  the  degree  of  bodily  injury  falls 
between  two  injury  categories,  use  of  the 
intervening  level  (i.e.,  interpolation)  is 
appropriate.". 

and  by  renumbering  Note  4  as  Note  3. 

Reason  for  Amendment-  The  purpose 
of  this  amendment  is  to  provide 

intermediate  adjustment  levels  for  the 
degree  of  bodily  injury. 

§  2A2.3    Minor  Assault 

21.  Amendment  Section  2A2.3(a)(l)  is 
amended  by  deleting  "striking,  beating. 


or  wounding"  and  inserting  in  Ueu 
thereof  "physical  contact,  or  if  a 
dangerous  weapon  (including  a  firearm) 
was  possessed  and  its  use  was 
threatened". 

The  Commentary  to  §  2A2.3  captioned 
"Application  Notes"  is  amended  by 
deleting: 

"2.  'Striking,  beating,  or  wounding'  means 
conduct  sufficient  to  violate  18  U.S.C 
113(d).", 

and  inserting  in  lieu  thereof: 

"2.  Definitions  of  'firearm'  and  'dangerous 
weapon'  are  found  in  the  (k)mmentary  to 
S  IBI.I  (Application  Instructions).". 

The  Commentary  to  §  2A2.3  captioned 
"Background"  is  amended  by  deleting 
"The  distinction  for  striking,  beating,  or 
wounding  reflects  the  statutory 
distinction  found  in  18  U.S.C.  113(d)  and 
(e).". 

Reason  for  Amendment-  This 
amendment  eliminates  the  phrase 
"striking,  wounding,  or  beating"  (a 
statutory  phrase  dealing  with  a  petty 
offense)  in  favor  of  "physical  contact,"  a 
clearer  standard.  The  amendment  also 
provides  an  enhanced  offense  level  for 
the  case  in  which  a  weapon  is  possessed 
and  its  use  is  threatened. 

22.  Amendment  The  Commentary  to 
§  2A2.3  captioned  "Statutory 
Provisions"  is  amended  by  deleting 
"113(d).  113(e),". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  delete 
references  to  petty  offenses. 

§  2A2.4    Obstructing  or  Impeding 
Officers 

23.  Amendment  The  Commentary  to 
S  2A2.4  captioned  "Application  Notes" 
is  amended  in  Note  1  by  deleting:  "Do 
not  apply  §  3A1.2  (Official  Victim).",  and 
by  inserting  as  the  last  sentence: 
"Therefore,  do  not  apply  S  3A1.2 
(Official  Victim)  unless  subsection  (c) 
requires  the  offense  level  to  be 
determined  under  \  2A2.2  (Aggravated 
Assault).". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary. 

24.  Amendment  Section  2A2.4(b)(l)  is 
amended  by  deleting  "striking,  beating, 
or  wounding",  and  inserting  in  lieu 
thereof  "physical  contact,  or  if  a 
dangerous  weapon  (including  a  firearm) 
was  possessed  and  its  use  was 
threatened". 

The  Commentary  to  S  2A2.4  is 
amended  by  deleting: 

"2.  'Striking,  beating,  or  wounding'  is 
discussed  in  the  Commentary  to  S  2A2.3 
(Minor  Assault).", 

and  inserting  in  lieu  thereof: 


"2.  Definitions  of  'firearm'  and  'dangerous 
weapon'  are  found  in  the  Commentary  to 
S  IBI.I  (Application  Instructions].". 

Reason  for  Amendment  This 
amendment  eliminates  the  phrase 
"striking,  wounding,  or  beating"  (a 
statutory  phrase  dealing  with  a  petty 
offense)  in  favor  of  "physical  contact."  a 
clearer  standard.  The  amendment  also 
provides  an  enhanced  o^ense  level  for 
the  case  in  which  a  weapon  is  possessed 
and  its  use  is  threatened. 

§  2A3. 1    Criminal  Sexual  Abuse: 
Attempt  or  Assault  with  the  Intent  to 
Commit  Criminal  Sexual  Abuse 

25.  Amendment  Section  2A3.1(b)(l)  is 
amended  by  deleting: 

"criminal  sexual  abuse  was  accomplished 
as  defined  in  18  U.S.C.  §  2241", 

and  inserting  in  lieu  thereof: 

"offense  was  committed  by  the  means  set 
forth  in  18  U.S.C.  2241  (a)  or  (b)". 

The  Commentary  to  S  2A3.1  captioned 
"Application  Notes"  is  amended  in  Note 
2  by  deleting: 

"  "Accomplished  as  defined  in  18  U.S.C. 
2241'  means  accomplished  by  force,  threat,  or 
other  means  as  defined  in  18  U.S.C.  2241  (a) 
or  (b)  (i.e..  by  using  force  against  that  person: 
by  threatening  or  placing  that  other  person". 

and  inserting  in  lieu  thereof 

"  "The  means  set  forth  in  18  U.S.C.  2241  (a) 
or  (b)'  are:  by  using  force  against  the  victim; 
by  threatening  or  placing  the  victim", 

by  deleting  the  parenthesis  immediately 
before  the  period  at  the  end  of  the  Note, 
and  by  inserting  at  the  end  of  the  Note 
the  following  additional  sentence: 

"This  provision  would  apply,  for  example, 
where  any  dangerous  weapon  was  used, 
brandished,  or  displayed  to  intimidate  the 
victim.". 

The  Commentary  to  §  2A3.1  captioned 
"Background"  is  amended  in  the  fifth 
sentence  of  the  first  paragraph  by 
deleting  the  comma  immediately 
following  "force"  and  inserting  in  lieu 
thereof  a  semicolon,  and  by  deleting 
"kidnapping,"  and  inserting  in  lieu 
thereof  "or  kidnapping;",  and  in  the  last 
sentence  of  the  last  paragraph  by 
deleting  "serious  physical"  and  inserting 
in  lieu  thereof  "permanent,  life- 
threatening,  or  serious  bodily". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline  and  Commentary. 

26.  Amendment  Section  2A3.1(b)(4)  is 
amended  by  inserting  immediately 
before  the  period  at  the  end  of  the 
sentence: 

";  or  (C)  if  the  degree  of  injury  is  between 
that  specified  in  subdivisions  (A)  and  (B). 
increase  by  3  levels". 
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Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  provide  an 
intermediate  adjustment  level  for  degree 
of  bodily  injury. 

§  2A3.2  Criminal  Sexual  Abuse  of  a 
Minor  (Statutory  Rape)  or  Attempt  to 
Commit  Such  Acts 

27.  Amendment  The  Commentary  to 
S  2A3.2  captioned  "Statutory  Provision" 
and  "Background"  is  amended  by 
deleting  "2243"  wherever  it  appears  and 
inserting  in  lieu  thereof  "2243(a)". 

The  Commentary  to  §  2A3.2  captioned 
"Background"  is  amended  by  deleting 
"statutory  rape.  i.e..".  and  by  deleting 
"victim's  incapacity  to  give  lawful 
consent"  and  inserting  in  lieu  thereof 
"age  of  the  victim". 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  clarify  that  the 
relevant  factor  is  the  age  of  the  victim, 
and  to  provide  a  more  specific  reference 
to  the  underlying  statute. 

§  2A3.3  Criminal  Sexual  Abuse  of  a 
Ward  (Statutory  Rape)  or  Attempt  to 
Commit  Such  Acts 

28.  Amendment  Section  2A3.3  is 
amended  in  the  title  by  deleting 
"(Statutory  Rape)". 

The  Commentary  to  §  2A3.3  captioned 
"Statutory  Provision"  is  amended  by 
deleting  "§  2243"  and  inserting  in  lieu 
thereof  "§  2243(b)", 

Reason  for  Amendment:  The  purposes 
of  this  amendment  are  to  delete  inapt 
language  from  the  title  and  to  provide  a 
more  specific  reference  to  the  underlying 
statute. 

§  2A3.4    Abusive  Sexual  Contact  or 
Attempt  to  Commit  Abusive  Sexual 
Contact 

29.  Amendment  Section  2A3.4  and  the 
accompanying  commentary  is  amended 
by  deleting: 

"S  2A3.4.  Abusive  Sexual  Contact  or 
Attempt  to  Commit  Abusive  Sexual  Contact 

(a)  Base  Offense  Level:  0 

(b)  Specific  Offense  Characteristics 

(1)  If  the  abusive  sexual  contact  was 
accomplished  as  defined  in  18  U.S.C.  2241 
(including,  but  not  limited  to.  the  use  or 
display  of  any  dangerous  weapon),  increase 
by  9  levels. 

(2)  If  the  abusive  sexual  contact  was 
accomplished  as  defined  in  18  U.S.C.  2242, 
increase  by  4  levels. 

Commentary 

Statutory  Provisions:  18  U.S.C.  2244.  2245. 

Application  Notes: 

1.  'Accomplished  as  defined  in  18  U.S.C. 
2241'  means  accomplished  by  force,  threat,  or 
other  means  as  defined  in  18  U.S.C.  2241(a)  or 
(b)  (i.e.,  by  using  force  against  that  person;  by 
threatening  or  placing  that  other  person  in 
fear  that  any  person  will  be  subject  to  death, 
serious  bodily  injury,  or  kidnapping;  by 
rendering  the  victim  unconscious;  or  by 


administering  by  force  or  threat  of  force,  or 
without  the  knowledge  or  permission  of  the 
victim,  a  drug,  intoxicant,  or  other  similar 
substance  and  thereby  substantially 
impairing  the  ability  of  the  victim  to  appraise 
or  control  conduct). 

2.  'Accomplished  as  defined  in  18  U.S.C. 
2242'  means  accomplished  by  threatening  or 
placing  the  victim  in  fear  (other  than  by 
threatening  or  placing  the  victim  in  fear  that 
any  person  will  be  subjected  to  death,  serious 
bodily  injury,  or  kidnapping);  or  when  the 
victim  is  incapable  of  appraising  the  nature  of 
the  conduct  or  physically  incapable  of 
declining  participation  in,  or  communicating 
unwillingness  to  engage  in,  that  sexual  act. 

Background:  This  section  covers  abusive 
sexual  contact  not  amounting  to  criminal 
sexual  abuse  (criminal  sexual  abuse  is 
covered  under  {  2A3.1-3.3).  Enhancements 
are  provided  for  the  use  of  force  or  threats. 
The  maximum  term  of  imprisonment 
authorized  by  statute  for  offenses  covered  in 
this  section  is  five  years  (if  accomplished  as 
defined  in  18  U.S.C.  2241),  three  years  (if 
accomplished  as  defined  in  18  U.S.C.  2242), 
and  six  months  otherwise.  The  base  offense 
level  applies  to  conduct  that  is  consensual.", 

and  inserting  in  lieu  thereof: 

"§2A3.4.  Abusive  Sexual  Contact  or  Attempt 
to  Commit  Abusive  Sexual  Contact 

(a)  Base  Offense  Level: 

(1)  16,  if  the  offense  was  committed  by  the 
means  set  forth  in  18  U.S.C.  2241(a)  or  (b): 

(2)  12.  if  the  offense  was  committed  by  the 
means  set  forth  in  18  U.S.C.  2242; 

(3)  10,  otherwise. 

(b)  Specific  Offense  Characteristics 

(ij  If  the  victim  had  not  attained  the  age  of 
twelve  years,  increase  by  4  levels;  but  if  the 
resulting  offense  level  is  less  than  16, 
increase  to  level  16. 

(2)  If  the  base  offense  level  is  determined 
under  subsection  {a](l)  or  (2),  and  the  victim 
had  attained  the  age  of  twelve  years  but  had 
not  attained  the  age  of  sixteen  years, 
increase  by  2  levels. 

Commentary 

Statutory  Provision:  18  U.S.C.  2244(a)  (1), 
(2),  (3). 

Application  Notes: 

1.  The  means  set  forth  in  18  U.S.C.  2241(a) 
or  (b)'  are  by  using  force  against  the  victim; 
by  threatening  or  placing  the  victim  in  fear 
that  any  person  will  be  subjected  to  death, 
serious  bodily  injury,  or  kidnapping:  by 
rendering  the  victim  unconscious;  or  by 
administering  by  force  or  threat  of  force,  or 
without  the  knowledge  or  permission  of  the 
victim,  a  drug,  intoxicant,  or  other  similar 
substance  and  thereby  substantially 
impairing  the  ability  of  the  victim  to  appraise 
or  control  conduct. 

2.  The  means  set  forth  in  18  U.S.C.  2242" 
are  by  threatening  or  placing  the  victim  in 
fear  (other  than  by  threatening  or  placing  the 
victim  in  fear  that  any  person  will  be 
subjected  to  death,  serious  bodily  injur\'.  or 
kidnapping);  or  by  victimizing  an  individual 
who  is  incapable  of  appraising  the  nature  of 
the  conduct  or  physically  incapable  of 
declining  participation  in.  or  communicating 
unwillingness  to  engage  in.  that  sexual  act. 


Background:  This  section  covers  abusive 
sexual  contact  not  amounting  to  criminal 
sexual  abuse  (criminal  sexual  abuse  is 
covered  under  i  2A3. 1-3.3).  Alternative  base 
offense  levels  are  provided  to  take  account  of 
the  different  means  used  to  commit  the 
offense.  Enhancements  are  provided  for 
victimizing  children  or  minors.  The 
enhancement  under  subsection  (b)(2)  does 
not  apply,  however,  where  the  base  offense 
level  is  determined  under  subsection  (a)(3) 
because  an  element  of  the  offense  to  which 
that  offense  level  applies  is  that  the  victim 
had  attained  the  age  of  twelve  years  but  had 
not  attained  the  age  of  sixteen  years.  For 
cases  involving  consensual  sexual  contact 
involving  victims  that  have  achieved  the  age 
of  12  but  are  under  age  16.  the  offense  level 
assumes  a  substantial  difference  in  sexual 
experience  between  the  defendant  and  the 
victim.  If  the  defendant  and  the  victim  are 
similar  in  sexual  experience,  a  downward 
departure  may  be  warranted.  For  such  cases, 
the  Commission  recommends  a  downward 
departure  to  the  equivalent  of  an  offense 
level  of  6.". 

Reason  for  Amendment  The  purposes 
of  the  amendment  are  to  make  the 
offense  levels  under  this  guideline 
consistent  with  the  structure  of  related 
guidelines  (§8  2A3.1,  2A3.2,  2G1.2. 
2G2.1,  and  2G2.2)  and  to  refiect  the 
increased  maximum  sentences  for 
certain  conduct  covered  by  this 
guideline. 

The  amendment  increases  all  offense 
levels,  but  in  particular  provides 
enhanced  punishment  for  victimization 
of  minors  and  children.  The  differentials 
between  the  alternative  offense  levels  in 
this  amendment  are  consistent  with 
§§  2A3.1  and  2G1.2.  The  enhancements 
that  relate  to  the  age  of  the  victim  are 
consistent  with  those  in  §§  2G1.2.  2G2.1. 
and  2G2.2. 

§2A4.1    Kidnapping,  A bduction, 
Unlawful  Restraint 

30.  Amendment  Section  2A4. 1(b)(2)  is 
amended  by  inserting  immediately 
before  the  period  at  the  end  of  the 
sentence: 

";  or  (C)  if  the  degree  of  injury  is  between 
that  specified  in  subdivisions  (A)  and  (B). 
increase  by  3  levels". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  provide  an 
intermediate  adjustment  level  for  the 
degree  of  bodily  injury. 

§2A5.2    Interference  with  Flight  Crew 
Member  or  Flight  Attendant 

31.  Amendment  The  Commentary'  to 

§  2A5.2  captioned  "Application  Note'"  is 
amended  by  deleting: 

-Application  Note: 

1.  if  an  assault  occurred,  apply  the  most 
analogous  guideline  from  Part  A.  Subpart  2 
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(Assault)  if  the  offense  level  under  that 
guideline  ia  greater.**. 

Reason  for  Amendment-  The  purpose 
of  Uiis  amendment  ii  to  •impliiy  tlie 
guideline  by  deleting  redundant 
materiaL 

§  2A5.3    Committing  Certain  Crimes 
Aboard  Aircraft 

32.  Amendment:  The  Commentary  to 
t  2A5.3  captioned  "Application  Notes" 
is  amended  in  Note  1  by  deleting  "that 
the  defendant  is  convicted  of  violating" 
and  inserting  in  lieu  thereof  "of  which 
the  defendant  is  convicted". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary. 

§2B1.1    Larceny.  Embezzlement,  and 
Other  Forms  of  Theft 

33.  Amendment  Section  2Bl.l(b)(l)  is 
amended  by  deleting: 


Incraasa  in  Laval 

"Loes: 

(A)  tlOO  « lasa 

Nolnciaase. 

(B)  t101-t1  000 

AMI. 

(Q  S1.001-«2J)00 

Add  2. 

(D)  $2.001-$6.000 

AddX 

(E)  $5.001-$10,000 

Add  4. 

(F)  S10.001-«2(M)00 

Adds. 

(Q)  t2O.0O1-«SO.00O 

Adda. 

(H)  $50.001-$100,000 

Add  7. 

(1)  S1 00.001 -$200.000 

Adds. 

(J)  t20a001-«800.000 

Adds. 

(K)  ssoo.ooi-tiMaooo  _ 

Add  10. 

(L)  SI.OOO^I-tZOOD.000.. 

Add  11. 

(M)                 S2.000J>01- 

Add  12. 

ss.ooo.ooo. 

(N)  Omt  SS.000.000 —J 

Add  13". 

and  inserting  in  lieu  thereof: 

Incraaaa  m  l.avat 

■Xoas  (Apply  Sw  GraMait): 

(A)  $100  or  laaa 

>fff  inprfiif 

(B)  Mora  than  $100 

Add  1. 

(OMoratwnSl.OOO „ 

Add  2. 

(D)  Mora  »wn  S2.000 

Add  3. 

(E)  Mora  than  $5.000 

Add  4. 

(F)  More  Swn  $10.000. ...... 

Adds. 

(Q)  Mora  thart  $20.000 

Adds. 

(H)  Mora  than  $40.000 

Add  7. 

(1)  Mora  than  $70.000 

Adds 

(J)  Mora  twn  $120,000--. 

Adds. 

(K)  Mora  than  $200.000 

Add  10. 

(U  Mora  than  $350.000 

Addll. 

(M)  Mora  lh«i  $500,000... 

Add  12. 

(N)  Mora  than  $800.000 .... 

Add  13. 

(0)  Mora  than  $1,500,000. 

Add  14. 

(p)  Mora  thv  $2.500.000.. 

Addis. 

(Q)  Mora  than  $5,000,000. 

Addis. 

(R)          Mora          than 

Add  17. 

$10,000,000. 

(S)          Mora          ttian 

Add  IB. 

$20,000,000. 

(T)          Mora          than 

Addis. 

$40,000,000. 

(U)          Mora          than 

Add  20.". 

$80,000,000. 

Reason  for  Amendment:  The  purposes 
of  this  amendment  are  to  conform  the 


theft  and  fraud  loss  tables  to  the  tax 
evasion  table  in  order  to  remove  an 
unintended  inconsistency  between  these 
tables  in  cases  wliere  the  amount  is 
greater  than  $40,000,  to  increase  ttie 
offense  levels  for  larger  losses  to 
provide  additional  deterrence  and  better 
reflect  the  seriousness  of  the  conduct, 
and  to  eliminate  minor  gaps  in  the  loss 
table. 

34.  Amendment-  Section  2Bl.l(b)(6)  is 
amended  by  deleting  "organized 
criminal  activity"  and  inserting  in  lieu 
thereof  "an  organized  scheme  to  steal 
vehicles  or  vehicle  parts". 

The  Commentary  to  S  2B1.1  captioned 
"Application  Notes"  is  amended  by 
deleting: 

"8.  'Organized  criminal  activity'  refers  to 
operations  such  as  car  theft  rings  or  'chop 
shops,'  where  the  scope  of  the  activity  ia 
clearly  significanL". 

and  inserting  in  lieu  thereof: 

"&  Subsection  (bl(6),  referring  to  an 
'organized  scheme  to  steal  vehicles  or  vehicle 
parts,'  provides  an  alternative  minimum 
measure  of  loss  in  the  case  of  an  ongoing, 
sophisticated  operation  such  as  an  auto  theft 
ring  or  'chop  shop'.  'Vehicles'  refers  to  all 
forms  of  vehicles,  including  aircraft  and 
watcrcraft". 

The  Commentary  to  S  2B1.1  captioned 
"Background"  is  amended  by  deleting: 

"A  minimum  offense  level  of  14  is  provided 
for  organized  criminal  activity.  i.e., 
operations  such  as  car  theft  rings  or  'chop 
shops,'  where  the  scope  of  the  activity  ia 
clearly  significant  but  difTicvdt  to  estimate. 
The  guideline  ia  structured  so  that  if  reliable 
information  enables  the  court  to  estimate  a 
volume  of  property  loss  that  would  result  in  a 
higher  offense  level,  the  higher  offense  level 
would  govern.", 

and  inserting  in  lieu  thereof: 

"A  minimum  offense  level  of  14  is  provided 
for  offenses  involving  an  organized  scheme  to 
steal  vehicles  or  vehicle  parts.  Typically,  the 
scope  of  such  activity  is  substantial  (i.e.,  the 
value  of  the  stolen  property,  combined  with 
an  enhancement  for  'more  than  minimal 
planning'  would  itself  result  in  an  offense 
level  of  at  least  14).  but  the  value  of  the 
property  is  particularly  difficult  to  ascertain 
in  individual  cases  because  the  stolen 
property  is  rapidly  resold  or  otherwise 
disposed  of  in  the  course  of  the  offense. 
Therefore,  the  speciflc  offense  characteristic 
of  'organized  scheme'  is  used  as  an 
alternative  to  'loss'  in  setting  the  offense 
level.". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
coverage  of  a  specific  offense 
characteristic. 

35.  Amendment:  The  Commentary  to 
§  2B1.1  captioned  "Backgrotmd"  is 
amended  in  the  first  paragraph  by 
deleting  "5  5A1.1"  and  inserting  in  lieu 
thereof  "Chapter  Five,  Part  A". 


Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  correct  a  clerical 
error. 

§  2B1.2    Receiving  Stolen  Property 

36.  Amendment  Section  2B1.2  is 
amended  in  the  title  by  inserting  ". 
Transporting,  Transferring, 
Transmitting,  or  Possessing" 
immediately  after  "Receiving". 

Section  2B1.2(b)(3)(A)  is  amended  by 
inserting  "receiving  and"  immediately 
before  "selling". 

The  Commentary  to  S  2B1.2  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  1  as  follows: 

1.  "If  the  defendant  is  convicted  of 
transporting  stolen  property,  either  |  2B1.1  or 
this  guideline  would  apply,  depending  upon 
whether  the  defendant  stole  the  property.". 

and  by  renumbering  Notes  2  and  3  as 
Notes  1  and  2  respectively. 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
nature  of  the  cases  to  which  this 
guideline  applies. 

37.  Amendment  Section  2B1.2  is 
amended  by  renumbering  subsection 
(b)(4)  as  (b)(5),  and  by  inserting  a  new 
subsection  (b)(4)  as  follows: 

"(4)  If  the  property  included  undelivered 
United  States  mail  and  die  offense  level  as 
determined  above  is  less  than  level  B. 
increase  to  level  6.". 

The  Commentary  to  S  2B1.2  captioned 
"Application  Notes",  as  amended,  is 
further  amended  by  inserting  the 
following  as  an  additional  Note: 

"3.  'Undelivered  United  States  mail'  means 
mail  that  has  not  actually  been  received  by 
the  addressee  or  his  agent  (e.g..  it  includes 
mail  that  is  in  the  addressee's  mail  box].". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  add  a  specific 
offense  characteristic  where  stolen 
property  involved  "undelivered  mail"  to 
conform  to  §  2B1.1. 

38.  Amendment  Section  2B1.2(b)(5) 
[formeriy  (b)(4)j  is  amended  by  deleting 
"organized  criminal  activity"  and 
inserting  in  lieu  thereof  "an  organized 
scheme  to  receive  stolen  vehicles  or 
vehicle  parts". 

The  Commentary  to  S  2B1.2  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  as  an  additional 
Note: 

"4.  Subsection  (b)(5),  referring  to  an 
'organized  scheme  to  receive  stolen  vehicles 
or  vehicle  parts,'  provides  an  alternative 
minimum  measure  of  loss  in  the  case  of  an 
ongoing,  sophisticated  operation  such  as  an 
auto  theft  ring  or  'chop  shop.'  'Vehicles'  refers 
to  all  forms  of  vehicles,  including  aircraft  and 
watercraft  See  Commentary  to  5  2B1.1 
(Larceny,  Embezzlement,  and  other  Forms  of 
Theft).". 
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Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  Uie 
coverage  of  a  specific  offense 
characteristic. 

§  232. 1    Burglary  of  Residence 

39.  Amendment  Section  2B2.1(b)(2)  is 
amended  in  the  first  column  of  the  table 
by  deleting: 

"Loss Increase  in  Level 

(A)  $2,500  or  less „ no  increase 

(B)  $2,501-$10,000. add  1 

(C)  $l0.001-$50,000 add  2 

(D)  $50.001-$250.000 add  3 

(E)  $25O,aOl-$1.000,000 add  4 

(F)  $1.000.001-$5.0aO,000 add  5 

(G)  more  than  $5,000,000 _ add  6", 

and  inserting  in  lieu  thereof: 

"Loss   (Apply   the   Greatest)...Increa8e   in 

Level 

(A)  $2,500  or  less no  increase 

(B)  More  than  $2,500 „....add  1 

(C)  More  than  $10.000.._ add  2 

(D)  More  than  $50.000. add  3 

(E)  More  than  $250.000 add  4 

(F)  More  than  $800,000 add  5 

(G)  MoK  than  $1,SOO,000„ _..add  6 

(H)  More  than  $2,500,000 add  7 

(I)  More  than  $5,000,000 add  8". 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  eliminate 
minor  gaps  in  the  loss  table  and  to 
conform  the  oSiense  levels  for  larger 
losses  to  the  amended  loss  table  at 
§  2B1.1. 

40.  Amendment  Section  2B2.1  (b)(4)  is 
amended  by  deleting  "a  firearm  or  other 
dangerous  weapon"  and  inserting  in  lieu 
thereof  "a  dangerous  weapon  (including 
a  firearm)". 

The  Commentary  to  §  2B2.1  captioned 
"Application  Notes"  is  amended  in  Note 
4  by  deleting  "with  respect  to  a  firearm 
or  other  dangerous  weapon"  and 
inserting  in  lieu  thereof  "to  possession 
of  a  dangerous  weapon  (including  a 
firearm)  that  was". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline  and  Commentary. 

§2B2.2    Burglary  of  Other  Structures 

41.  Amendment  Section  2B2.2(b)(4)  is 
amended  by  deleting  "a  firearm  or  other 
dangerous  weapon"  and  inserting  in  lieu 
thereof  "a  dangerous  weapon  (including 
a  firearm)". 

The  Commentary  to  §  2B2.2  captioned 
"Application  Notes"  is  amended  in  Note 
4  by  deleting  "with  respect  to  a  firearm", 
and  inserting  in  lieu  thereof  "to 
possession  of  a  dangerous  weapon 
(including  a  firearm)  that  was". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline  and  Commentary. 


§2B2.3    Trespass      - 

42.  Amendment  Section  2B2.3(b](2]  is 
amended  by  deleting  "a  firearm  or  other 
dangerous  weapon"  and  inserting  in  lieu 
thereof  "a  dangerous  weapon  (including 
a  firearm)". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline. 

43.  Amendment  Section  2B2.3(b)  is 
amended  by  deleting  "Characteristic" 
and  inserting  in  lieu  thereof 
"Characteristics". 

The  Commentary  to  S  2B2.3  captioned 
"Statutory  Provisions"  is  tunended  by 
deleting  "Provisions"  and  inserting  in 
lieu  thereof  "Provision",  and  by  deleting 
"18  U.S.C.  1382, 1854"  and  inserting  in 
heu  thereof  "42  U.S.C.  7270b". 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  correct  a 
clerical  error,  to  delete  a  reference  to  a 
petty  offense  and  an  incorrect  statutory 
reference,  and  to  insert  an  additional 
statutory  reference. 

§2B3.1    Robbery 

44.  Amendment  Section  2B3.1(a)  is 
amended  by  deleting  "18"  and  inserting 
in  lieu  thereof  "20". 

Section  2B3.1(b)  is  amended  by 
deleting  subsections  (1)  and  (2)  and 
inserting  in  lie«  ttgieuL 

"(1)  If  the  offense  involved  robbery  or 
attempted  robbery  of  the  property  of  a 
financial  institution  or  post  office,  increase 
by  2  levels. 

(2)(  A)  If  a  firearm  was  discharged,  increase 
by  5  levels;  (B)  if  a  dangerous  weapon 
(including  a  firearm)  was  otherwise  used, 
increase  by  4  levels;  (C)  if  a  dangerous 
weapon  (including  a  firearm]  was 
brandished,  displayed,  or  possessed,  increase 
by  3  levels:  or  (O)  if  an  express  threat  of 
death  was  made,  increase  by  2  levels.", 

and  by  inserting  the  following  additional 
subsection: 

"(6)  If  the  loss  exceeded  $10,000,  increase 
the  offense  level  as  follows: 


Increase  in  level 

Loss  (apply  the  greatest): 

(A)    $10,000  or  less 

No  increase. 

(B)    More  than  $10,000 

Addl. 

(C)    Mofe  ttian  $50.000 

Add  2. 

(D)    Mofe  than  $250.000... 

Add  3. 

(E)    More  than  $800,000... 

Add  4. 

(F)    More                 than 

Adds. 

$1,500,000. 

(G)    More                 than 

Add  6. 

$2,500,000. 

(H)    More                  than 

Add  7". 

$5,000,000. 

The  Commentary  to  §  2B3.1  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  2  and  inserting  in  lieu 
thereof: 


"2.  When  an  object  that  appeared  to  be  a 
dangerous  weapon  was  brandished, 
displayed,  or  possessed,  treat  the  object  as  a 
dangerous  weapon  for  the  purposes  of 
subsection  (b)(2)(C).". 

The  Commentary  to  S  2B3.1  captioned 
"Background"  is  amended  in  the  first 
paragraph  by  deleting  the  third 
sentence. 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  increase  the 
offense  level  for  robbery  to  better  reflect 
the  seriousness  of  the  offense  and  past 
practice,  to  provide  an  increased 
enhancement  for  the  robbery  of  the 
property  of  a  financial  institution  or  post 
office,  to  provide  an  enhancement  for  an 
express  threat  of  death,  and  to  provide 
that  an  object  that  appeared  to  be  a 
dangerous  weapon  is  to  be  treated  as  a 
dangerous  weapon  for  the  purposes  of 
subsection  (b)(2)(C). 

45.  Amendment  Section  2B3.1(b)(3)  is 
amended  by  inserting  the  following 
additional  subdivisions: 

"(D)  If  the  degree  of  injury  is  between  that 
specified  in  subdivisions  (A)  and  (B).  add  3 
levels:  or 

(E)  If  the  degree  of  injury  is  between  that 
specified  in  subdivisions  (B)  and  (C),  add  S 
levels.". 

The  Commentary  to  $  2B3.I  captiooed 
"Application  Notes"  is  amended  by 
deleting: 

"4.  If  the  degree  of  bodily  injury  falls 
between  two  injury  categories,  use  of  the 
intervening  level  (i.e.,  interpolation)  is 
appropriate.", 

and  by  renumbering  Notes  5-8  as  4-7. 
respectively. 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  provide 
intermediate  adjustment  levels  for  the 
degree  of  bodily  injury. 

§  2B3.2    Extortion  by  Force  or  Threat  of 
Injury  or  Serious  Damage 

46.  Amendment  Section  2B3.2  is 
amended  in  subsection  (b)(2)(B)  by 
deleting  "a  firearm  or  a  dangerous 
weapon"  and  inserting  in  lieu  thereof  "a 
dangerous  weapon  (including  a 
firearm)",  and  in  subsection  (b)(2)(C)  by 
deleting  "a  firearm  or  other  dangerous 
weapon"  and  inserting  in  lieu  thereof  "a 
dangerous  weapon  (including  a 
firearm)". 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  clarify  that  a 
firearm  is  a  type  of  dangerous  weapon 
and  to  remove  the  inconsistency  in 
language  between  specific  offense 
characteristic  subdivisions  (b)(2)(B)  and 
(b)(2)(C). 

47.  Amendment  Section  2B3.2(b)(3)  is 
amended  by  inserting  the  following 
additional  subdivisions: 
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"(D)  If  the  degree  of  injury  is  between  that 
•pacified  in  subdivisions  (A)  and  (B),  add  3 
levels:  or 

(E)  if  the  degree  of  injury  is  between  that 
specified  in  subdivisions  (B)  and  (C).  add  5 
levels.". 

The  Commentary  to  fi  2B3.2  captioned 
"Application  Notes"  is  amended  by 
deleting: 

"4.  If  the  degree  of  bodily  injury  falls 
between  two  injury  categories,  use  of  the 
intervening  level  (i.e..  interpolation)  is 
appropriate.", 

and  by  renumbering  Notes  5  and  6  as  4 
and  5.  respectively. 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  provide 
intermediate  adjustment  levels  for  the 
degree  of  bodily  injitry. 

§  2B3.3    Blackmail  and  Similar  Forms 
of  Extortion 

48.  Amendment-  Section  2B3.3(b)  is 
amended  by  deleting  "Characteristics" 
and  inserting  in  lieu  thereof 
"Characteristic". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  correct  a  clerical 
error. 

§235.1    Offenses  Involving  Counterfeit 
Obligations  of  the  United  States 

49.  Amendment:  Section  2B5.1  is 
amended  in  the  title  by  inserting 
"Bearer"  immediately  before 
"Obligations". 

The  Commentary  to  (  2B5.1  captioned 
"Application  Notes"  is  amended  by 
renumbering  Note  2  as  Note  3.  and  by 
inserting  the  following  as  a  new  Note  2: 

"2.  'Counterfeit.'  as  used  in  this  section, 
means  an  instrument  that  purports  to  t>e 
genuine  but  is  not,  because  it  has  been  falsely 
made  or  manufactured  in  its  entirety. 
Offenses  involving  genuine  instruments  that 
have  been  altered  are  covered  under 
I  2B5.2.". 

The  Commentary  to  8  2B5.1  captioned 
"Application  Notes"  is  amended  in  the 
renumbered  Note  3  by  deleting  ".  paste 
comers  of  notes  on  notes  of  a  different 
denomination,". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
coverage  and  operation  of  this  guideline. 
The  amendment  revises  the  title  of 
9  2B5.1  to  make  the  coverage  of  the 
guideline  clear  from  the  title,  and  adopts 
the  definition  of  "counterfeit"  used  in  18 
U.S.C.  I  513.  "Altered"  obligations  (e.g.. 
the  comer  of  a  note  of  one  denomination 
pasted  on  a  note  of  a  different 
denomination)  are  covered  under 
8  2B5.2. 


§  2B5.2    Forgery:  Offenses  In  volving 
Counterfeit  Instruments  Other  Than 
Obligations  of  the  United  States 

50.  Amendment:  Section  2B5.2  is 
amended  in  the  title  by  inserting 
"Altered  or"  immediately  following 
"Involving"  and  by  inserting 
"Counterfeit  Bearer"  immediately 
following  "Other  than". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
coverage  of  this  guideline. 

§  2B6. 1    Altering  or  Removing  Motor 
Vehicle  Identification  Numbers,  or 
Trafficking  in  Motor  Vehicles  or  Parts 
With  Altered  or  Obliterated 
Identification  Numbers 

51.  Amendment-  Section  2B6.1(b)  is 
amended  by  renumbering  subsection 
(bl(2)  as  (b)(3)  and  inserting  the 
following  as  a  new  subsection  (b)(2): 

"(2)  If  the  defendant  was  in  the  business  of 
receiving  and  selling  stolen  property, 
increase  by  2  levels.". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  resolve  an 
inconsistency  between  this  section  and 
9  2B1.2  created  by  the  lack  of  an 
enhancement  in  this  section  for  a  person 
in  the  business  of  selling  stolen 
property.  Currently,  a  defendant 
convicted  under  the  statutes  covered  by 
this  section,  which  are  expressly 
designed  to  cover  trafficking  in  motor 
vehicles  or  parts  with  altered  or 
obliterated  identiHcation  numbers,  could 
receive  a  lower  offense  level  than  if 
convicted  of  transportation  or  receipt  of 
stolen  property.  This  amendment 
eliminates  this  inconsistency  by  adding 
a  2  level  increase  if  the  defendant  was 
in  the  business  of  selling  stolen 
property.  Two  levels  rather  than  four 
levels  is  the  applicable  increase  to 
conform  to  9  2B1.2  because  the  base 
offense  level  of  9  2B6.1  already 
incorporates  the  adjustment  for  more 
than  minimal  planning. 

52.  Amendment:  Section  2B6.1(b)(3) 
[formerly  (b)(2)l  is  amended  by  deleting 
"organized  criminal  activity"  and 
inserting  in  lieu  thereof  "an  organized 
scheme  to  steal  vehicles  or  vehicle 
parts,  or  to  receive  stolen  vehicles  or 
vehicle  parts". 

The  Commentary  to  9  2B6.1  captioned 
"Application  Note"  is  amended  by 
deleting: 

"1.  See  Commentary  to  S  2B1.1  (Larceny, 
Embezzlement,  and  other  Forms  of  Theft) 
regarding  the  adjustment  in  subsection  (b)(2) 
for  organized  criminal  activity,  such  as  car 
theft  rings  and  'chop  shop'  operations.". 

and  inserting  in  lieu  thereof: 

"1.  Subsection  (b)(3),  referring  to  an 
'organized  scheme  to  steal  vehicles  or 


vehicle  parts,  or  to  receive  stolen 
vehicles  or  vehicle  parts,'  provides  an 
alternative  minimum  measure  of  loss  in 
the  case  of  an  ongoing,  sophisticated 
operation  such  as  an  auto  theft  ring  or 
'chop  shop.'  'Vehicles'  refers  to  all  forms 
of  vehicles,  including  aircraft  and 
watercraft.  See  Commentary  to  9  2B1.1 
(Larceny,  Embezzlement,  and  Other 
Forms  of  Theft).". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
coverage  of  a  specific  offense 
characteristic. 

53.  Amendment:  Section  2B6.1(b)  is 
amended  by  deleting  "Characteristic" 
and  inserting  in  lieu  thereof 
"Characteristics". 

The  Commentary  to  9  2B6.1  captioned 
"Statutory  Provisions"  and 
"Background"  is  amended  by  deleting 
"2320"  wherever  it  appears  and  inserting 
in  lieu  thereof  in  each  instance  "2321". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  correct  clerical 
errors. 

§2C1.1    Offering,  Giving,  Soliciting,  or 
Receiving  a  Bribe;  Extortion  Under 
Color  of  Official  Right 
§2C1.2    Offering,  Giving,  Soliciting,  or 
Receiving  a  Gratuity 

54.  Amendment:  Section  2Cl.l(b)(l)  is 
amended  by  deleting  "action  received" 
and  inserting  in  lieu  thereof  "benefit 
received,  or  to  be  received.". 

The  Commentary  to  9  2C1.1  captioned 
"Application  Notes"  is  amended  in  Note 
2  in  the  first  sentence  by  deleting 
"action  received"  and  inserting  in  lieu 
thereof  "benefit  received,  or  to  be 
received.",  and  by  deleting  "action  (i.e.. 
benefit  or  favor)"  and  inserting  in  lieu 
thereof  "benefit";  in  the  second  sentence 
by  deleting  "action  received  in  return  " 
and  inserting  in  lieu  thereof  "benefit 
received  or  to  be  received.",  and  by 
deleting  "such  action"  and  inserting  in 
lieu  thereof  "such  benefit";  and  in  the 
third  sentence  by  deleting  "action"  and 
inserting  in  lieu  thereof  "benefit". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline  and  Commentary. 

55.  Amendment:  Section  2Cl.l(b)  is 
amended  by  deleting  "(1)"  and  "(2)"  and 
inserting  in  lieu  thereof  "(A)"  and  "(B)" 
respectively;  and  by  deleting  "Apply  the 
greater"  and  inserting  in  lieu  thereof: 

"(1)  If  the  offense  involved  more  than  one 
bribe,  increase  by  2  levels. 

(2)  (If  more  than  one  applies,  use  the 
greater):". 

The  Commentary  to  9  2C1.1  captioned 
"Application  Notes"  is  amended  by 
deleting  the  text  of  Note  6  and  inserting 
in  lieu  thereof: 
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"Related  payments  that  in  essence, 
constitute  a  single  bribe  (e.g.,  a  number  of 
installment  payments  for  a  single  action)  are 
to  be  treated  as  a  single  bribe,  even  if 
charged  in  separate  counts.". 

Section  2Cl.2(b)  is  amended  by 
deleting  "(1)"  and  "(2)"  and  inserting  in 
lieu  thereof  "(A)"  and  "(B)"  respectively; 
and  by  deleting  "Apply  the  greater"  and 
inserting  in  lieu  thereof: 

"(1)  If  the  offense  involved  more  than  one 
gratuity,  increase  by  2  levels. 

(2)  (If  more  than  one  applies,  use  the 
greater):". 

The  Commentary  to  9  2C1.2  captioned 
"Application  Notes"  is  amended  by 
deleting  the  text  of  Note  4  and  inserting 
in  lieu  thereof: 

"Related  payments  that,  in  essence, 
constitute  a  single  gratuity  (e.g..  separate 
payments  for  airfare  and  hotel  for  a  single 
vacation  trip)  are  to  be  treated  as  a  single 
gratuity,  even  if  charged  in  separate  counts.". 

Section  3Dl.2(d)  is  amended  in  the 
listing  of  o^ense  sections  in  the  third 
paragraph  by  deleting  "9  2C1.1",  and  in 
the  listing  of  offense  sections  in  the 
second  paragraph  by  inserting  in  order 
by  section  number  "99  2C1.1.  2C1.2;". 

Reason  for  Amendment-  Under  the 
current  bribery  guideline,  there  is  no 
enhancement  for  repeated  instances  of 
bribery  if  the  conduct  involves  the  same 
course  of  conduct  or  common  scheme  or 
plan  and  the  same  victim  (as  frequently 
is  the  case  where  the  government  is  the 
victim)  because  such  cases  are  grouped 
under  9  3Dl.2(b).  In  contrast,  the  fraud 
and  theft  guidelines  generally  provide  a 
2-level  increase  in  cases  of  repeated 
instances  under  the  second  prong  of  the 
"more  than  minimal  planning" 
definition. 

Unlike  the  theft  and  &aud  guidelines, 
it  is  arguable  that  the  value  of  any  bribe 
that  was  part  of  the  same  course  of 
conduct  or  a  conunon  scheme  or  plan  as 
the  offense  of  conviction,  but  not 
included  in  the  count  of  conviction,  is 
excluded  from  consideration.  This  is 
because  9  lBl.3(a)(2),  which  authorizes 
consideration  of  conduct  not  expressly 
included  in  the  offense  of  conviction  but 
part  of  the  same  course  of  conduct  or 
common  scheme  or  plan,  applies  only  to 
offenses  grouped  under  9  3Dl.2(d).  Thus, 
if  the  defendant  pleads  to  one  coimt  of  a 
bribery  offense  involving  one  $10,000 
bribe  in  satisfaction  of  a  15  count 
indictment  involving  an  additional 
$80,000  in  separate  bribes  that  were  part 
of  the  same  course  of  conduct,  the 
current  bribery  guideline,  unlike  the 
theft  and  fraud  guidelines,  would  not 
take  into  account  the  additional  $80,000, 
and  there  would  be  no  increase  for 
repeated  instances. 


The  ciurent  guideline  may  also  create 
various  anomalies  because  the  multiple 
count  rule  (which  applies  only  where  the 
offenses  are  not  grouped  under 
9  3Dl.2(b))  increases  the  offense  level 
differently  than  the  monetary  table.  For 
example,  an  elected  public  official  who 
takes  three  unrelated  $200  bribes  has  an 
offense  level  of  21;  the  same  defendant 
who  took  two  uiu-elated  $500,000  bribes 
would  have  an  offense  level  of  20. 

The  amendment  addresses  the  above 
issues.  A  specific  offense  characteristic 
is  added  to  provide  a  2-IeveI  increase 
where  the  offense  involved  more  than 
one  bribe  or  gratuity.  In  addition,  such 
offenses  will  be  grouped  under 
9  3Dl.2(d)  which  allows  for  aggregation 
of  the  amount  of  the  bribes  from  the 
same  course  of  conduct  or  common 
scheme  or  plan  under  9  lB1.3(a)(2)  (as  in 
theft  and  fraud  offenses). 

56.  Amendment:  The  Commentary  to 
9  2C1.1  captioned  "Background"  is 
amended  in  the  eighth  paragraph  by 
deleting  "extortions,  conspiracies,  and 
attempts"  and  inserting  in  lieu  thereof 
"extortion,  or  attempted  extortion,". 

Reason  for  Amendment  This 
amendment  corrects  a  technical  error. 
This  section  expressly  covers  extortion 
and  attempted  extortion;  conspiracy  is 
covered  through  the  operation  of 
9  2X1.1. 

§2Dl.l    Unlawful  Manufacturing, 
Importing,  Exporting,  or  Trafficking 
(Including  Possession  with  Intent  to 
Commit  These  Offenses) 

57.  Amendment:  Section  20l.l(a]  is 
amended  by  deleting: 

"(a)  Base  Offense  Level: 

(1)  43.  for  an  offense  that  results  in  death  or 
serious  bodily  injury  with  a  prior  conviction 
for  a  similar  drug  offense;  or 

(2)  38,  for  an  oRense  that  results  in  death  or 
serious  bodily  injury  and  involved  controlled 
substances  (except  Schedule  III.  IV,  and  V 
controlled  substances  and  less  than:  (A)  fifty 
kilograms  of  marihuana,  (B)  ten  kilograms  of 
hashish,  and  (C)  one  kilogram  of  hashish  oil): 
or 

(3)  For  any  other  offense,  the  base  offense 
level  is  the  level  specified  in  the  Drug 
Quantity  Table  below.", 

and  inserting  in  lieu  thereof: 

"(a)  Base  Offense  Level  (Apply  the 
greatest): 

(1)  43.  if  the  defendant  is  convicted  under 
21  U.S.C.  841  (b)(1)(A),  (b)(1)(B).  or  (b)(1)(C). 
or  21  U.S.C.  960  (b)(1).  (b)(2),  or  (b)(3).  and  the 
offense  of  conviction  establishes  that  death 
or  serious  bodily  injury  resulted  from  the  use 
of  the  substance  and  that  the  defendant 
committed  the  offense  after  one  or  more  prior 
convictions  for  a  similar  offense;  or 

(2)  38.  if  the  defendant  is  convicted  under 
21  U.S.C.  841  (b)(1)(A),  (b)(1)(B).  or  (b)(1)(C). 
or  21  U.S.C.  960  (b)(1).  (b)(2).  or  (b)(3).  and  the 
offense  of  conviction  establishes  that  death 


or  serious  bodily  injury  resulted  from  use  of 
the  substance:  or 

(3)  the  offense  level  specified  in  the  Drug 
Quantity  Table  set  forth  in  subsection  (c) 
below.". 

The  Commentary  to  9  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
1  by  deleting  "  'Similar  drug  offense"  as 
used  in  9  2Dl.l(a)(l)  means  a  prior 
conviction  as  described  in  21  U.S.C. 
841(b)  or  g62(b].",  and  inserting  in  lieu 
thereof  "  'Mixture  or  substance'  as  used 
in  this  guideline  has  the  same  meaning 
as  in  21  U.S.C.  841.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  provide  that 
subsections  (a)  and  (b)  apply  only  in  the 
case  of  a  conviction  under 
circumstances  specified  in  the  statutes 
cited.  The  amendment  also  clarifies  that 
the  term  "mixture  or  substance"  has  the 
same  meaning  as  it  has  in  the  statute. 

58.  Amendment  Section  2Dl.l(b)  is 
amended  by  deleting  "a  firearm  or  other 
dangerous  weapon"  and  inserting  in  lieu 
thereof  "a  dangerous  weapon  (including 
a  firearm)". 

Reason  for  Amendment  The  purpose 
of  the  amendment  is  to  clarify  ttie 
guideline. 

59.  Amendment  Section  2D1.1.  is 
amended  by  deleting  the  "Drug  Quantity 
Table"  in  its  entirety,  including  the  title 
and  footnotes,  and  inserting  in  lieu 
thereof: 

"(c)  Drug  Quantity  Table 


Oasd 
oftense 


Controlled  substances  and  quantity* 


(1)  300  KG  or  more  ot  Heroin  (or  t^e  |  Leve(  42. 
equivaient  amount  of  other  Schedule 
I  or  II  Opiates); 

1500  KG  or  more  o4  Cocaine  (or  the 
equivalent  amount  ol  other  Sctiedule 
I  or  II  Stimulants): 

15  KG  or  more  of  Cocaine  Base; 

300  KG  or  more  o<  PCP.  or  30  KG  or 
rt»ore  of  Pure  PCP; 

300  KG  or  more  of  Methamphetamine, 
or  30  KG  or  more  of  Pure  Mettwn- 
phetamine; 

3  KG  or  more  of  LSO  (or  the  equiva- 
lent amount  of  ott^er  Schedule  I  or  II 
Halluonogerts): 

120  KG  or  more  of  Fentanyl. 

30  KG  or  mora  of  a  Fentanyl  Ana- 
logue: 

300,000  KG  or  more  of  Marihuana; 

60.000  KG  or  more  of  Hashish; 

6,000  KG  or  more  of  Hashsh  Ol 

(2)  At  least  100  KG  but  less  thwi  300     Level  40. 
KG    of    Heroin    (or    the    equivaieni 
amount  of  otTier  Schedule  I  or  U 
Opiates); 
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Bam 
Contron«d  sut)*tanc««  and  quantity'  oftanM 


At  iMSt  500  KQ  tMt  l«M  ttwn  1500 

KG  of  Cocain*  (or  ttw  aquivaicnt 

amount  of  ottwr  Scb«duie  I  or  M 

Stimolania): 

At  iMSt  5  KQ  but  iMa  ttian  IS  KG  of 

Cocatna  Baa«: 
At  laaat  100  KQ  but  la«a  than  300  KG 
of  PCP,  or  at  icaat  10  KG  but  law 
ttwn  30  KG  of  Pura  PCP, 
At  laaat  100  KQ  but  l«u  than  300  KG 
of  M«thamph«tamin«.  or  at  laaat  10 
KG  but  laaa  than  30  KG  of  Pura 
MathamphatarTMnai 
At  laaat  1  KG  but  laaa  than  3  KG  of 
LSD  (or  ttta  aqwvalant  amount  of 
othar   Schadula   I  or   II   Hallucino- 
Oans); 
At  laaat  40  KG  but  laaa  than  120  KQ 

of  Fantanyt: 
At  laaat  10  KG  but  laaa  than  30  KQ  of 

a  Fantanyl  Analogua: 
At  laaat  100.000  KG  but  lasa  than 

300.000  KG  of  Marihuana; 
At   laaat   20.000   KG   but   laaa  than 

60.000  KQ  of  Haahiah; 
At  laaat  2.000  KG  but  laaa  than  e.OOO 

KQ  of  Haahtah  OM. 
(3)  At  laaat  30  KQ  but  laaa  than  100 
KG   of   Harotn   (or   tha   aqurvalant 
amount  of  othar  Schadula  I  or  M 
Cpiataa); 
At  laaat  150  KG  but  lasa  than  500  KQ 
of     Cocaina     (or     tha     aquivalant 
amount  of  othor  Schadula  I  or  II 
Stimulants); 
At  laaat  1.5  KG  but  laaa  than  5  KQ  of 

Cocaina  Baaa; 
At  laaat  30  KG  but  laaa  than  100  KG 
of  PCP.  or  at  laaat  3  KG  but  lasa 
than  10  KQ  ol  Pura  PCP: 
At  laaat  30  KG  but  lasa  than  100  KG 
of  Mathamphatamina,  or  at  laaat  3 
KQ  but  laaa  than  10  KG  of  Pura 
Mathamphatamtna: 
At  laaat  300  KG  but  lass  than  i  KG  of 
LSO  (or  tt>a  aqulvalant  amount  of 
othar   Schadula   I   or   II   Hallucino- 
gens); 
At  laaat  12  KG  but  lasa  than  40  KG  of 

Fantanyl; 
At  laaat  3  KQ  but  i«sa  than  10  KG  of  ■ 

Fantanyl  Analogua; 
At   laast   30.000   KQ   but   lasa   than 

100.000  KQ  of  Marihuana; 
At  laast  6,000  KG  but  lass  than  20.000 

KG  of  HashMh; 
At  least  600  KG  but  lass  than  2,000 

KG  of  Hashish  OtI 

(4)  At  laast  10  KG  but  laaa  than  30  KG 

of  Harotn  (or  tl>a  aquivalent  amount 

of  othar  Schadula  I  or  II  Opiates); 

At  laaat  50  KG  but  lass  than  150  KG 

of     Cocaina     (or     tha     aqu^/alant 

amount  of  othar  Schadula  I  or  II 

Stimulants); 

At  laast  500  Q  but  lass  than  1  5  KQ  of 

Cocaifta  Base; 
At  laast  10  KQ  but  lass  than  30  KG  of 
PCP,  or  at  laaat  1  KG  but  less  than 
3  KG  of  Pura  PCP; 
At  laaat  10  KQ  but  lass  than  30  KG  of 
Mathamphatamina.  or  at  laast  1  KG 
but  lasa  than  3  KG  of  Pura  Veiham- 
phatamina; 
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At  least  100  G  but  lasa  than  300  G  of 
LSD  (or  tha  aquivatant  amount  of 
othar   Schadula   I   or   It   Hallucino- 
gens); 
At  leaat  4  KG  but  less  than  12  KG  of  • 

Fantanyl; 
At  least  1  KG  but  less  than  3  KG  of 

Fantanyl  Analogue; 
At   least   10,000   KG   but   less  than 

30,000  KQ  of  Marihuana; 
At  least  2,000  KG  but  less  than  6,000 

KQ  of  Hashish; 
At  least  200  KG  but  less  than  600  KG 

ol  Hashish  OM. 

(5)  At  least  3  KG  but  less  than  10  KQ 

of  Heroin  (or  ttie  equivalent  amount 

of  other  Schedule  I  or  II  Opiates) 

At  least  IS  KQ  but  less  than  SO  KG  of 

Cocaine  (or  the  equivalent  amount 

of  other  Schedule  I  or  II  Stimulants); 

At  least  1 50  G  but  less  than  500  G  of 

Cocaine  Base; 
At  least  3  KG  but  less  than  10  KG  of 
PCP.  or  at  least  300  G  but  less  than 
1  KG  of  Pure  PCP; 
At  least  3  KQ  but  less  than  10  KQ  of  i 
Methamphetamine,  or  at  least  300  Q 
but  less  than  1  KG  of  Pura  Metham- 
ptietamine: 
At  leaat  30  G  but  less  than  100  G  of 
LSO  (or  ttie  equivalent  amount  of 
other   Schedule   I   or   II    Hallucino- 
gens); 
At  least  1.2  KG  but  less  than  4  KG  ol 

Fentanyl; 
At  least  300  Q  but  leas  than  1  KG  of 

Fentanyl  Analogue; 
At  least  3.000  KG  but  less  than  10.000 

KG  of  Marihuana 
At  least  600  KG  but  less  than  2.000 

KG  of  Hashish; 
At  least  60  KG  but  less  than  200  KG 

of  Has^.ish  Oil. 

(6)  At  least  1  KG  but  less  than  3  KQ 

of  Heroin  (or  the  equivalent  amount 

of  other  Schedule  I  or  II  Opiates); 

At  least  5  KG  but  less  than  15  KG  of 

Cocaine  (or  the  equivalent  amount 

of  other  Schedule  I  or  II  Stimulants); 

At  least  SO  G  but  less  than  150  G  of 

Cocaine  Basa; 
At  leaat  1  KG  but  less  than  3  KG  of 
PCP.  or  at  least  100  Q  but  less  than 
300  Q  of  Pure  PCP; 
At  least  1  KG  but  less  than  3  KG  of 
Methamphetamine.  or  at  laast  100  Q 
but  less  than  300  Q  of  Pure  Meth- 
amphetimtne; 
At  least  10  G  but  less  than  30  G  of 
LSO  (or  ttie  equivalent  amount  of 
other   Schedule   I   or   II   Hallucino- 
gens); 
At  least  400  G  but  less  than  1.2  KG  of 

Fentanyl; 
At  least  100  G  but  less  than  300  G  of 

a  Fentanyl  Analogue; 
At  least  1.000  KQ  but  less  than  3,000 

KG  of  Marihuana; 
At  least  200  KG  but  less  than  600  KG 

of  Hashish; 
At  least  20  KG  but  less  than  60  KG  of 
Hashish  Oil. 
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(7)  At  least  700  G  but  less  than  1  KG 
of  Heroin  (or  tfw  equivalent  amount 
of  other  Schedule  I  or  II  Opiates); 
At  least  3.5  KG  but  less  than  S  KG  of 
Cocaine  (or  the  equivalent  amount 
of  other  Schedule  I  or  II  Stimulants); 
At  least  35  G  but  less  than  50  G  of 

Cocaine  Base; 
At  least  700  G  but  less  than  1  KG  of 
PCP,  or  at  least  70  G  but  less  than 
100  G  ol  Pure  PCP; 
At  least  700  G  but  less  than  1  KG  of 
Methamphetamine.  or  at  least  70  G 
but  less  than  100  G  of  Pure  Meth- 
amphetamine; 
At  least  7  G  but  less  than  10  G  of  LSO 
(or  the  equivalent  amount  of  other 
Schedule  I  or  II  Hallucinogens); 
At  least  280  G  but  less  than  400  G  of 

Fentanyl; 
At  least  70  Q  but  less  than  100  G  of  a 

Fentanyl  Analogue; 
At  least  700  KG  but  less  than  1,000 

KG  of  Marihuana; 
At  least  140  KG  but  less  than  200  KG 

of  Hashish; 
At  least  14  KG  but  less  than  20  KG  of 

Hashish  OH. 

(8)  At  least  400  G  but  less  than  700  G 

of  Heroin  (or  the  equivalent  amount 

of  other  Schedule  I  or  II  Opiates); 

At  least  2  KG  but  less  than  3.5  KG  of 

Cocaine  (or  the  equivalent  amount 

of  other  Schedule  I  or  H  Stimulants); 

At  least  2d  G  but  less  than  35  G  of 

Cocaine  Base; 
At  least  400  G  but  less  than  700  G  of 
PCP.  or  at  least  40  G  but  less  than 
70  G  of  Pure  PCP; 
At  least  400  G  but  less  than  700  G  ol 
Methamphetamine,  or  at  least  40  G 
but  less  than  70  G  of  Pure  Metham- 
pfietamine; 
At  least  4  G  but  less  than  7  G  of  LSO 
(or  the  equivalent  amount  of  ott>er 
Schedule  I  or  II  Hallucinogens); 
At  least  160  G  but  less  than  280  G  of 

Fentanyl; 
At  least  40  G  but  less  than  70  G  of  a 

Fentanyl  Analogue; 
At  least  400  KG  but  less  than  700  KG 

of  Marihuana; 
At  least  80  KG  but  less  than  140  KG 

of  Hashish; 
At  least  8  KG  but  less  than  14  KG  of 

Hashish  OH. 

(9)  At  least  100  Q  but  less  than  400  Q 

of  Heroin  (or  the  equivalent  amount 

of  other  Schedule  I  or  II  Opiates); 

At  least  SOO  G  but  less  than  2  KG  of 

Cocaine  (or  the  equivalent  amount 

of  other  Schedule  I  or  II  Stimulants); 

At  least  5  G  but  less  than  20  G  of 

Cocaine  Base; 
At  least  100  G  but  less  than  40O  G  of 
PCP,  or  at  least  10  Q  but  less  than 
40  Q  of  Pure  PCP; 
At  least  100  G  but  less  than  400  G  of 
Methamphetamine,  or  at  least  10  G 
but  less  than  40  G  of  Pure  Metham- 
phetamine; 
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At  least  1  Q  but  less  than  4  G  of  LSO 

(or  the  equivalent  amount  of  other 

Schedule  I  or  11  Hallucinogens); 
At  least  40  G  but  less  than  160  G  of 

Ferttanyl; 
At  least  10  G  but  less  than  40  G  of  a 

Fentanyl  Analogue; 
At  least  100  KG  but  less  than  400  KG 

of  Marihuana; 
At  least  20  KQ  but  less  than  80  KG  of 

Hashish: 
At  least  2  KG  but  less  than  8  KG  of 

Hashish  Oil. 

(10)  At  least  80  G  but  less  than  100  G 
of  Heroin  (or  the  equvalent  amount 
of  other  Schedule  I  or  II  Opiates): 

At  least  400  G  but  less  than  500  G  of 

Cocaine  (or  the  equivalent  amount 

of  other  Schedule  I  or  II  Stimulants): 
At  least  4  G  but  less  than  5  G  of 

Cocaine  Base; 
At  least  80  G  but  less  than  100  G  of 

PCP,  or  at  least  8  G  but  less  than 

10  G  of  Pure  PCP; 
At  least  80  G  but  less  than  100  G  of 

Methamphetamine,  or  at  least  8  G 

but  leaa  than  10  G  of  Pure  kiletham- 

phetamine; 
At  least  800  MG  but  less  than  1  G  of 

LSO  (or  the  equivalent  amount  of 

other  Schedule  I  or  II   Hallucino- 

gena): 
At  least  32  G  but  less  than  40  Q  of 

Fentanyl: 
At  least  8  G  but  less  than  10  G  of 

Fentanyl  Analogue; 
At  least  80  KG  but  less  than  100  KG 

of  Marihuana: 
At  least  16  KG  but  less  than  20  KQ  of 

Hashish; 
At  least  1.6  KG  but  less  than  2  KG  of 

Hashish  OH. 

(11)  At  least  60  G  but  less  than  80  G 
of  Heroin  (or  the  equivalent  amount 
of  other  Schedule  I  or  II  Opiates):. 

At  least  300  G  but  less  than  400  G  of 
Cocaina  (or  the  equivalent  amount 
of  other  Schedule  I  or  II  Stimulants); 

At  least  3  G  but  less  than  4  G  of 
Cocaine  Base; 

At  least  60  G  but  lese  than  80  G  of 
PCP.  or  at  least  6  G  but  less  than  8 
G  of  Pure  PCP; 

At  least  60  G  but  less  than  80  G  of 
Methamptietamine,  or  at  least  6  G 
but  less  than  8  G  of  Pure  Metham- 
pfietamine; 

At  least  600  MG  but  less  than  800  MG 
of  LSO  (or  the  equivalent  amount  of 
other  Schedule  I  or  II  Hallucino- 
gens): 

At  least  24  G  but  less  than  32  G  of 
Ferrtanyl: 

At  least  6  G  but  less  than  8  G  of 
Fentanyl  Analogue; 

At  least  60  KQ  but  less  than  80  KQ  of 
Marihuana; 

At  least  12  KG  but  less  than  16  KG  of 
Hashish; 

At  least  1.2  KG  but  less  than  1.6  KG 
of  Hashish  OH; 
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(12)  At  least  40  G  but  less  than  60  G 
of  Heroin  (or  the  equivalent  amount 
Of  other  Schedule  I  or  II  Opiates);. 

At  least  200  G  but  less  than  300  G  of 
Cocaine  (or  ttie  equivalent  amount 
of  ott>er  Schedule  I  or  II  Stimulants); 

At  least  2  G  but  less  than  3  G  of 
Cocaine  Base; 

At  least  40  G  but  less  than  60  G  of 
PCP,  or  at  least  4  G  but  less  than  6 
G  of  Pure  PCP; 

At  least  40  G  but  less  than  60  G  of 
Methamphetamine,  or  at  least  4  G 
but  less  than  6  G  of  Pure  Metham- 
phetamine; 

At  least  400  MG  but  less  than  600  MG 
of  LSD  (or  the  equivalent  amount  of 
other  Schedule  I  or  II  Hallucino- 
gens); 

At  least  16  G  but  less  than  24  G  of 
Fentanyl; 

At  least  4  G  but  less  than  6  G  of  a 
Fentanyl  Analogue; 

At  least  40  KG  but  less  than  60  KG  of 
Mariliuana; 

At  least  8  KG  but  less  than  12  KG  of 
Hashish; 

At  least  800  G  but  less  than  1.2  KG  of 
Hashish  ai: 

20  KG  or  more  of  Schedule  I  or  II 
Depressants  or  Schedule  III  sUi- 
stances. 

(13)  At  least  20  G  but  less  than  40  G 
of  Heroin  (or  the  equivalent  amount 
of  other  Schedule  I  or  II  Opiates); 

At  least  100  G  but  less  than  200  G  of 
Cocaine  (or  the  equivalent  amount 
of  other  Schedule  I  or  II  Stimulants): 

At  least  1  G  but  less  than  2  G  of 
Ox;aine  Base; 

At  least  20  Q  but  less  than  40  G  of 
PCP,  or  at  least  2  G  but  less  than  4 
G  of  Pure  PCP; 

At  lea^t  20  G  but  less  than  40  G  of 
Methamphetamine,  or  at  least  2  G 
but  less  than  4  G  of  Pure  Metharrv 
phetamine; 

At  least  200  MG  but  less  than  400  MG 
Of  LSO  (or  the  equivalent  amount  of 
other  Schedule  I  or  II  Hallucino- 
gens); 

At  least  8  G  but  less  than  16  G  of 
Fentanyl: 

At  least  2  G  but  less  than  4  G  of  a 
Fentanyl  Analogue: 

At  least  20  KG  but  less  than  40  KG  of 
Marihuana; 

At  least  5  KG  but  less  than  8  KG  of 
Hashish: 

At  least  500  G  but  less  than  800  G  of 
Hashish  Oil; 

At  least  10  KG  but  less  than  20  KG  of 
Schedule  I  or  I  Depressants  or 
Schedule  II  substances. 

(14)  At  least  10  G  but  less  than  20  G 
of  Heroin  (or  the  equivalent  anxxint 
of  other  Schedule  I  or  II  Opiates); 

At  least  50  G  but  less  than  100  G  of 
Cocaine  (or  the  equivalent  amount 
of  other  Schedule  I  or  II  Stimulants): 

At  least  500  MG  but  less  than  1  G  of 
Cocaine  Base; 
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At  least  10  G  but  less  than  20  G  of 
PCP.  or  at  least  1  G  but  less  than  2 
G  of  Pure  PCP; 

At  least  10  G  less  than  20  G  of  Meth- 
amphetamine. or  at  least  1  G  but 
less  than  2  G  of  Pure  Methamphet- 
amine; 

At  least  100  MG  but  less  than  200  IuKj 
of  LSD  (or  the  equivalent  amount  of 
other  Schedule  I  or  II  Hallucino- 
gens); 

At  least  4  G  but  less  than  8  G  of 
Fentanyl: 

At  least  1  G  but  less  than  2  G  of  a 
Fentanyl  Analogue: 

At  least  10  KG  but  less  than  20  KG  of 
MarifHjana; 

At  least  2  KG  but  less  than  5  KG  of 
Hashish; 

At  least  200  G  but  less  than  500  G  of 
Hashish  Oil; 

At  least  5  KG  but  less  than  10  KG  of 
Schedule  I  or  I  Depressants  or 
Schedule  III  substances. 

(15)  At  least  5  G  but  less  than  10  G  of 
Heroin  (or  the  equivalent  amount  of 
other  Schedule  I  or  II  Opiates); 

At  least  25  G  but  less  than  50  G  of 

Cocaine  (or  the  equivalent  amount 

of  other  Schedule  I  or  II  Stimulams); 
At  least  250  MG  less  than  500  MG  o( 

Cocaine  Base; 
At  least  5  G  but  less  than  10  G  of 

PCP,  or  at  least  SOO  MG  but  less 

than  1  G  of  Pure  PCP; 
At  least  5  G  but  less  than  10  G  of 

Methampfietamine,  or  at  least  SOO 

MG  but  less  than  1  G  of  Pure  Meth- 

amptietamine; 
At  least  50  MG  but  less  than  100  MG 

of  LSD  (or  the  equivalent  amount  of 

other  Schedule   I   or   II   HaHuono- 

gens); 
At  least  2  G  but  less  than  4  G  of 

Fentanyl; 
At  least  SOO  MG  but  less  than  1  G  of  a 

Fentanyl  Analogue; 
At  least  5  KG  but  less  than  10  KG  of 

Marif«jana; 
At  least  1  KG  but  less  than  2  KG  of 

Hanish; 
At  least  100  G  but  less  than  200  G  of 

Hashish  OH: 
At  least  2.5  KG  but  less  than  5  KG  of 

Schedule   I   or   II    Depressants   or 

Scf>edule  III  substarx^es. 

(16)  Less  than  5  G  Heroin  (or  the 
equivalent  amount  of  other  Schedule 

I  or  II  Opiates); 

Less  than  25  G  Cocaine  (or  tt>e  equiv- 
alent amount  of  other  Schedule  I  or 

II  Stimulants): 

Less  than  250  MG  of  Cocaine  Base; 

Less  than  5  G  of  PCP.  or  less  tt^an 
500  MG  of  Pure  PCP: 

Less  than  5  G  of  Mettwmphetamir>e, 
or  less  than  500  MG  of  Pure  Meth- 
amphetamine: 

Less  than  50  MG  of  LSD  (or  the  equiv- 
alent amount  of  ottier  Scfiedule  I  or 
II  Hallucinogens); 


Base 

offense 

level 


Level  14 


Level  12. 


BEST  COPY  AVAILABLE 


21360 


Federal  Register  /  Vol.  54.  No.  94  /  Wednesday.  May  17.  1989  /  Notices 


Contfodcd  KJbttancM  and  quaniHy* 


oft«nM 


Law  than  2  Q  o(  Fantanyl; 

iMa  than  500  MQ  o(  a  Fantanyt  Ana- 

•ogua; 
Ai  laa«  2  5  KG  but  la«  than  5  KG  o« 

At  laast  500*  G  but  las*  than  1  KG  of 

Hatniah; 
At  laast  50  G  but  laas  than  100  Q  ol 

HasNshOl: 
At  laast  1  25  KG  but  lass  than  2.5  KG 

ol  Schadula  I  or  II  Daprassants  or 

Schadula  ill  substances; 
20  KG  or  mora  ol  Schadula  IV  aub- 

stancas. 

(17)  At  laast  1  KG  but  lass  than  2.5    Laval  10 
KG  of  Marihuana; 

At  laast  200  G  but  lasa  than  500  G  a« 

HasNsh; 
At  laast  20  G  but  lasa  than  50  G  ol 

HasNshOM: 
At  laast  500  G  but  tasa  than  1.2S  KG 

o<  Schadula  I  or  H  Daprasaanta  or 

Schadula  III  aubalancaa; 
At  laast  8  KG  but  laaa  than  20  KG  of 

Schadula  IV  subaianoaa. 

(18)  At  laast  250  G  but  lasa  Ihanl  KG    Laval  8. 
ol  Marihuana, 

At  laast  50  G  but  laaa  t^mn  200  G  of 
HasNsh; 

At  laast  SQbutlaas1han20Gol 
HashwhOil: 

At  laast  125  G  but  lasa  than  500  Q  of 
Schadula  I  or  N  Dapraaaants  or 
Schadula  III  subaiMcaa: 

At  laast  2  KG  but  lass  than  8  KG  of 
Schadula  IV  subatancaa; 

20  KG  or  mora  ol  Schadula  V  sub- 
stances. 

(19)  Less  than  250  G  of  Marihuww    Laval  6. 
Laas  than  SO  G  of  HaaMah; 
Lass  than  5  G  ol  Haahiah  08: 
Lass  than  125  G  of  SchadUa  I  or  H 

Depressants  or  Schedule  III  sub- 
starKes: 

Lass  than  2  KG  ol  Schedule  IV  sub- 
stances: 

Less  than  20  KG  of  Schedule  V  sub- 
stances. 


"Unless  ottierwue  specified,  the  weigfit  ol  a 
controlled  siAvtance  set  forth  m  the  table  relers  to  the 
eriwe  wc-^ht  o)  any  mixture  or  substance  contamirtg  a 
detecubie  amount  of  the  controlled  substance  H  a 
miirture  or  substance  contana  mora  than  one 
controlled  substance,  tne  «raigM  of  the  entire  mixture 
or  substance  is  aatngned  to  the  controlted  substance 
that  results  in  the  greater  offenaa  level.  In  the  case  ol 
a  mixture  or  substance  containing  PCP  or 
melhamphetarw>e.  use  the  offertse  level  determined 
by  the  eniiru  ^^ignt  of  the  mixture  or  substance  or  the 
offense  «vel  Oeiermmed  by  tr>e  we:ght  ol  tne  pure 
rCP  Of  me'ha-nphatamme,  whichever  «  greater. 

In  iTte  case  ol  an  offense  involving  marihuana 
plants,  if  the  oifense  involved  (A)  SO  or  mora 
rianhuana  plants,  treat  each  plant  aa  souivaient  to  1 
KG  of  manhuana.  (B)  fa««r  than  50  mar4iuar\a  plants, 
treat  each  plant  as  equivalent  to  100  G  of  manhuana. 
Providod.  however,  that  if  the  actual  weight  ol  the 
manhuana  is  greater,  use  the  actual  weight  ol  the 
mai.huana  ■'. 

The  Commentary  to  J  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
9  by  inserting  immediately  before  the 
period  at  the  end  of  the  first  sentence: 


".  except  in  the  case  of  PCP  or 
methamphetamine  for  which  the  guideline 
itself  provides  for  the  consideration  of  purity 
(see  the  footnote  to  the  Drug  Quantity 
Table)". 

and  by  deleting: 

"Conftress  provided  an  exception  to  purity 
considerations  in  the  case  of  phencyclidine 
(PCP).  21  U.S.C.  641(b)(1)(A).  The  legislation 
designates  amounts  of  pure  PCP  and  mixtures 
in  establishing  mandatory  sentences.  The 
First  row  of  the  table  illustrates  this 
distinction  as  one  kilogram  of  PCP  or  100 
grams  of  pure  PCP.  Allowance  for  higher 
sentences  based  on  purity  ia  not  appropriate 
for  PCP.  •. 

The  Commentary  to  §  201.1  captioned 
"Application  Notes"  is  amended  in  Note 
10  by  inserting  "methamphetamine. 
fentanyl,"  immediately  following  "i.e., 
heroin,  cocaine,  PCP,"  and  by  deleting: 

"one  gram  of  a  substance  containing 
methamphetamine.  a  Schedule  I  stimulant  is 
to  be  treated  as  the  equivalent  of  two  grams 
of  a  substance  containing  cocaine  in  applying 
the  Drug  Quantity  Table.", 

and  inserting  in  lieu  thereof: 

"one  gram  of  a  substance  containing 
oxymorphone,  a  Schedule  I  opiate,  is  to  be 
treated  as  the  equivalent  of  Ave  grams  of  a 
substance  containing  heroin  in  applying  the 
Drug  Quantity  Table.". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
10,  in  the  subdivision  of  the  "Drug 
Equivalency  Tables"  captioned 
"Cocaine  and  Other  Schedule  I  &  II 
Stimulants"  by  deleting  "2.0  gm.  of 
cocaine/0.4  gm  of  heroin"  immediately 
following  "1  gm  of  Methamphetamine 
=  "  and  inserting  in  lieu  thereof  "5.0  gm 
of  cocaine/l.O  gm  of  heroin",  and  by 
deleting: 

"1  gm  of  Phenylacetone/PiP  (amphetamine 
precursor) =0.375  gm  of  cocaine/0.075  gm 
of  heroin 

1  gm  of  Phenylacebone/PjP 

(methamphetamine  precursor)  =  0.833  gm 
of  cocaine/0.167  gm  of  heroin", 

and  inserting  In  lieu  thereof: 

"1  gm  Phenylacetone/PtP  (when  possessed 
for  the  purpose  of  manufacturing 
methamphetamine)  =  2  06  gm  of  cocaine/ 
0.418  gm  of  heroin 

1  gm  Phenyldcetone/PjP  (in  any  other 

case)  =0.375  gm  of  cocaine/0.073  gm  of 
heroin". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
10.  in  the  subdivision  of  the  "Drug 
Equivalency  Tables"  captioned 
"Schedule  I  Marihuana"  by  deleting: 

"1  Marihuana/Cannabis  Plant =0.1  gm  of 
heroin/100  gm  of  marihuana". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 


10  in  the  "Drug  Equivalency  Tables"  by 
deleting  "Other  Schedule  1  or  II 
Substances"  and  inserting  in  lieu  thereof 
"Schedule  I  or  II  Depressants". 

The  Commentary  to  2D1.1  captioned 
"Background"  is  amended  in  the  third 
paragraph  by  deleting  "with  two 
asterisks  represent  mandatory  minimum 
sentences  established  by  the  Anti-Drug 
Abuse  Act  of  1986.  These  levels  reflect 
sentences"  and  inserting  in  lieu  thereof 
"at  levels  26  and  32  establish  guideline 
ranges",  and  by  deleting  "requirement" 
and  inserting  in  lieu  thereof  "minimum". 

Reason  for  AmendmenL  The  purposes 
of  this  amendment  are  to  expand  the 
Drug  Quantity  Table  to  reflect  offenses 
involving  extremely  large  quantities  of 
controlled  substances,  to  eliminate 
minor  gaps  in  the  Drug  Quantity  Table, 
to  reflect  the  statutory  change  with 
respect  to  methamphetamine  (Section 
6470  of  the  Anti-Drug  Abuse  Act  of  1988) 
by  inserting  specific  references  to  the 
quantity  of  this  substance  for  each 
offense  level  set  forth  in  the  table,  to 
reflect  the  statutory  change  with  respect 
to  fifty  or  more  marihuana  plants 
{Section  6479  of  the  Anti-Drug  Abuse 
Act  of  1988),  to  correct  anomaly  in  the 
relalienship  of  hashish  oil  to  hashish  in 
levels  6  and  8  of  the  Onig  Quantity 
Table,  to  delete  an  unnecessary 
footnote,  and  to  clarify  the  oprntion  of 
the  guideline. 

60.  Amendment:  The  Commentary  to 
S  2D1.1  captioned  "Application  Notes" 
is  amended  in  Note  10  in  the  section  of 
the  "Drug  Equivalency  Tables" 
captioned  "Schedule  I  or  11  Opiates"  on 
the  line  beginning  "piperidinylj 
Propanamide)="  by  deleting  "31.25  gm" 
and  inserting  in  lieu  thereof  "2.5  gm";  on 
the  line  beginning  "1  gm  of  Alpha- 
Methylfentanyl"  by  deleting  "100  gm" 
and  inserting  in  lieu  thereof  "10  gm"; 
and  on  the  line  beginning  "1  gm  of  3- 
Methylfentanyl"  by  deleting  "125  gm" 
and  inserting  in  lieu  thereof  "10  gm". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  conform  the 
equivalency  for  fentanyl  and  fentanyl 
analogues  to  that  set  forth  in  the  Drug 
Quantity  Table  and  statute. 

61.  Amendment:  The  Commentary  to 
5  2D1.1  captioned  "Application  Notes" 
is  amended  in  Note  10  in  the  section  of 
"Dosage  Equivalency  Table"  captioned 
"Hallucinogens"  by  deleting  "STP 
(DOM)  Dimethoxyamphetamine"  and 
inserting  in  lieu  thereof  "2,  5-Dimethoxy- 
4  methylamphetamine  (STP,  DOM)". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
10  in  the  section  of  the  "Dosage 
Equivalency  Table"  in  the  section 
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captioned  "Stimulants"  by  deleting 
"Preludin  25  mg"  and  inserting  in  lieu 
thereof  "Phenmetrazine  (Preludin)  75 
mg  . 

Reason  for  Amendment:  The  purposes 
of  this  amendment  are  to  substitute 
generic  names  for  two  substances  and  to 
conform  the  dosage  of  Phenmetrazine  to 
that  currently  being  manufactured. 

62.  Amendment:  The  Commentary  to 
§  2D1.1  captioned  "Application  Notes" 
is  amended  in  Note  10  in  the  "Drug 
Equivalency  Tables"  in  the  subdivision 
captioned  "Schedule  III  Substances"  by 
deleting: 

"1  gm  of  Thiohexethal  =  2  mg  of  heroin/2  gm 
of  marihuana", 

in  the  "Dosage  Equivalency  Table"  in 
the  subdivision  captioned 
"Hallucinogens"  by  deleting: 

"Anhalamine  300  mg", 
"Anhalonide  3(X)  mg", 
"Anhalonine  3(X)  mg", 
"Lophophorine  300  mg", 
"Pelloline  300  mg", 

and  in  the  "Dosage  Equivalency  Table" 
in  the  subdivision  captioned 
"Depressants"  by  deleting: 

"Brallobarbital  30  mg", 
"Eldoral  100  mg", 
"Eunarcon  100  mg", 
"Hexethel  100  mg", 
"Thiohexethal  60  mg". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  delete 
substances  that  either  are  not  controlled 
substances  or  are  no  longer 
manufactured. 

63.  Amendment:  The  Commentary  to 
§  2D1.1  captioned  "Application  Notes" 
is  amended  in  Note  10  in  the  "Drug 
Equivalency  Tables"  in  the  subdivision 
captioned  "Cocaine  and  Other  Schedule 
I  and  II  Stimulants"  by  inserting  in  the 
appropriate  place  in  alphabetical  order 

"1  gm  of  4-Methylaminorex  ('Eup.horia')=0.5 
gm  of  cocaine/0.1  gm  of  heroin", 

"1  gm  of  Methylphenidate  (Ritalin)  =0.5gm  of 
cocaine/0.1  gm  of  heroin", 

in  the  subdivision  captioned  "LSD,  PCP, 
and  Other  Schedule  I  and  II 
Hallucinogens"  by  inserting  in  the 
appropriate  place  in  alphabetical  order: 

'1  gm  of  3.  4-Methylenedioxy-N- 

ethylamphetamine/MDEA  =  .03  gm  of 
heroin  or  PCP", 

in  the  subdivision  captioned  "Schedule 
III  Substances"  by  inserting  in  the 
appropriate  place  (by  alphabetical 
order): 

"1  gm  of  Benzphetamine=4  mg  of  heroin/4 
gm  of  marihuana", 

and  in  the  "Dosage  Equivalency  Table" 
in  the  subdivision  captioned 
"Depressants"  by  inserting  in  the 
appropriate  place  in  alphabetical  order 


"Glutethimide  (Doriden)  500  mg". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
10  in  the  "Dosage  Equivalency  Table" 
by  inserting  the  following  immediately 
after  the  subdivision  captioned 
"Depressants": 

"Marihuana — 1  marihuana  cigarette  0.5  gm". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  make  the  Drug 
Equivalency  Tables  and  Dosage 
Equivalency  Table  more  comprehensive. 

64.  Amendment:  The  Commentary  to 
§  2D1.1  captioned  "Application  Notes" 
is  amended  in  Note  10  in  "Drug 
Equivalency  Tables"  in  the  subdivision 
captioned  "Schedule  III  Substances"  by 
deleting  "2  mg  of  heroin/2  gm  of 
marihuana"  immediately  following  "1  gm 
of  Glutethimide ="  and  inserting  in  lieu 
thereof  "0.4  mg  of  heroin/0.4  gm  of 
marihuana",  and  by  deleting: 

"1  gm  of  Paregoric =2  mg  of  heroin/2  gm  of 
marihuana 

1  gm  of  Hydrocodone  Cough  Syrups =2  mg 
of  heroin/2  gm  of  marihuana", 

and  inserting  in  lieu  thereof: 

"1  ml  of  Paregoric=0.25  mg  of  heroin/0.25 
gm  of  marihuana 

1  ml  of  Hydrocodone  Cough  Syrup =1  mg  of 
heroin/l  gm  of  marihuana". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
10  in  the  "Dosage  Equivalency  Table"  in 
the  subdivision  captioned 
"Hallucinogens"  by  deleting  ".1  mg"  in 
the  line  beginning  "LSD  (Lysergic  acid 
diethylamide)"  and  inserting  in  lieu 
thereof  ".05  mg",  by  deleting  "LSD 
tartrate  .05  mg",  by  deleting  "Peyote  12 
mg",  and  by  inserting  in  the  appropriate 
place  in  alphabetical  order 

"Peyote  (dry)  12  gm", 
"Peyote  (wet)  120  gm", 
"Psilocybe  mushrooms  (dry)  5  gm", 
"Psilocybe  mushrooms  (wet)  50  gm". 

The  Commentary  to  S  2D1.1  captioned 
"Application  Notes"  is  amended  in  Note 
10  in  the  "Dosage  Equivalency  Table"  in 
the  subdivision  captioned  "Stimulants" 
by  deleting  "Ethylamphetamine  HCL 12 
mg"  and  "Ethylamphetamine  SO4 12 
mg",  by  deleting  "Amphetamines"  and 
inserting  in  lieu  thereof  "Amphetamine", 
by  deleting  "Methamphetamines"  and 
inserting  in  lieu  thereof 
"Methamphetamine",  and  by  deleting 
"Methamphetamine  combinations  5  mg". 

Reason  for  Amendment:  The 
purposes  of  this  amendment  are  to 
provide  more  accurate  approximations 
of  the  equivalencies  and  dosages  for 
certain  controlled  substances,  and  to 
eliminate  unnecessary  references. 

65.  Amendment:  The  Commentary  to 
§  2DI.I  captioned  "Application  Notes" 


is  amended  in  Note  10  in  the  subdivision 
of  the  "Drug  Equivalency  Tables" 
captioned  "LSD,  PCP,  and  Other 
Schedule  I  and  II  Hallucinogens"  by 
deleting: 

"1  gm  of  Liquid  phencyclidine  =  0.1  gm  of 
heroin  or  PCP'. 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  delete  an 
incorrect  equivalency. 

66.  Amendment:  The  Commentary  to 
S  2DI.I  captioned  "Application  Notes" 
is  amended  in  Note  10  in  the  "Drug 
Equivalency  Tables"  by  inserting 
immediately  following  the  caption 
"Cocaine  and  Other  Schedule  I  and  D 
Stimulants"  and  immediately  following 
the  caption  "LSD,  PCP,  and  Other 
Hallucinogens"  in  each  instance  "(and 
their  immediate  precursors)". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary. 

67.  Amendment  The  Commentary  to 
§  2D1.1  captioned  "Application  Notes" 
is  amended  in  Note  10  by  deleting: 

"The  following  dosage  equivalents  for 
certain  common  drugs  are  provided  by  the 
Drug  Enforcement  Administration  to  facilitate 
the  application  of  §  2D1.1  of  the  guidelines  in 
cases  where  the  number  of  doses,  but  not  the 
weight  of  the  controlled  substances  are 
known.  The  dosage  equivalents  provided  in 
these  tables  reflect  the  amount  of  the  pure 
drug  contained  in  an  average  dose. 

Dosage  Equivalency  Table", 

and  inserting  in  lieu  thereof: 

"11.  If  the  number  of  doses,  pills,  or 
capsules  but  not  the  weight  of  the  controlled 
substance  is  known,  multiply  the  numt>er  of 
doses,  pills,  or  capsules  by  the  typical  weight 
per  dose  to  estimate  the  total  weight  of  the 
controlled  substance  (e.g.,  100  doses  of 
Bufotenine  at  1  mg  per  dose=100  mg  of 
Bufotenine).  The  Typical  Weight  Per  Unit 
Table,  prepared  from  information  provided 
by  the  Drug  Enforcement  Administration, 
displays  the  typical  weight  pet  duse.  pill,  or 
capsule  for  common  controlled  substances. 

Typical  Weight  Per  Unit  (Dose,  PiU.  or 
Capsule)  Table". 

The  Commentary  to  S  2D1.1  captioned 
"Application  Notes"  is  amended  by 
renumbering  the  current  Note  11  as  Note 
12. 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary. 

68.  Amendment  Section  2Dl.l[b)  is 
amended  by  inserting  the  following 
additional  specific  offense 
characteristic: 

"(2)  If  the  defendant  is  convicted  of 
violating  21  U.S.C.  gOOfa)  under 
circumstances  in  which  (A)  an  aircraft  other 
than  a  regularly  scheduled  commercial  air 
carrier  was  used  to  import  the  controlled 
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substance,  or  (B)  the  defendant  acted  as  a 
pilot,  copilot,  captain,  navigator,  flight  officer, 
or  any  other  operation  officer  aboard  any 
craft  or  vessel  carrying  a  controlled 
substance,  increase  by  2  levels.  If  the 
resulting  offense  level  is  less  than  level  26. 
increase  to  level  26.": 

The  Commentary  to  (  2D1.1  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  Note: 

"13.  If  subsection  (b)(2)(B]  applies,  do  not 
spply  i  3B1.3  (Abuse  of  Position  of  Trust  or 
Lse  of  Special  Skill).": 

The  Commentary  to  S  201.1  captioned 
"Background"  is  amended  by  inserting 
the  following  additional  paragraph 
between  the  third  and  fourth 
p  iragraphs: 

"Speciflc  Offense  Characteristic  (b|(2)  is 
n^.andated  by  Section  M53  of  the  Anti-Drug 
Abuse  Act  of  1988.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  implement  the 
directive  to  the  Commission  in  Section 
6433  of  Uie  Anti-Onig  Abuse  Act  of  1988. 

§  2D1.2    In  volving  Juveniles  in  the 
Trafficking  of  Controlled  Substances 

§  2D1.3    Distributing  Controlled  Substances 
to  Individuals  Younger  than  Twenty-One 
Vaan,  to  Pregnant  Women,  or  Within  1000 
Feet  of  a  School  or  College 

ao.  Amendment  Sections  2D1.2  and 
201.3  are  amended  by  deleting  the 
guidelines  and  accompanying 
Commentary  in  their  entirety  and 
inserting  in  lieu  thereof: 

'§2D1.2    Drug  Offenses  Occurring  Near 
Protected  Locations  or  Involving  Underage  or 
Pregnant  Individuals 

(a)  Base  offense  level  (Apply  the  greatest): 

(1)  2  plus  the  offense  level  from  1  2D1.1:  or 

(2)  28.  if  the  offense  involved  a  person  less 
than  eighteen  years  of  age;  or 

(3)  13,  otherwise. 

Coauaentary 

Statutory  Provisions:  18  U.S.C.  845. 84Sa. 
845b. 

Background:  This  section  implements  the 
direction  to  the  Commission  in  Section  6454 
of  the  Anti-Drug  Abuse  Act  of  1988.". 

Reason  for  Amendment:  This 
amendment  implements  the  directive  in 
Section  6454  of  the  Anti-Drug  Abuse  Act 
of  1988,  and  expands  the  coverage  of  the 
guideline  to  include  the  provision  of 
Sections  6458  and  6459  of  that  Act.  The 
amendment  also  covers  the  provisions 
of  21  U.S.C.  845.  845a,  and  845b  not 
included  in  the  statutory  direction  to  the 
Commission. 

§  2D1.4    A  ttempts  and  Conspiracies 

70.  Amendment  The  Commentary  to 
{  201.4  captioned  "Application  Notes" 
is  amended  in  Note  1  by  deleting: 

"Where  the  defendant  was  not  reasonably 
capable  of  producing  the  negotiated  amount. 


the  court  may  depart  and  impose  a  sentence 
lower  than  the  sentence  that  would  otherwise 
result", 

and  inserting  in  lieu  thereof: 

"However,  where  the  court  finds  that  the 
defendant  did  not  intend  to  produce  and  was 
not  reasonably  capable  of  producing  the 
negotiated  amount,  the  court  shall  exclude 
from  the  guideline  calculation  the  amount 
that  it  finds  the  defendant  did  not  intend  to 
produce  and  was  not  reasonably  capable  of 
producing.". 

Reason  for  Amendment  Application 
Note  1  currently  provides  that  the 
"weight  imder  negotiation  in  an 
uncompleted  distribution  shaU  be  used 
to  calculate  the  applicable  amount."  The 
instruction  then  provides  "Where  the 
defendant  was  not  reasonably  capable 
of  producing  the  negotiated  amount  the 
court  may  depart  and  impose  a  sentence 
lower  than  the  sentence  that  would 
otherwise  result."  This  provision  may 
result  in  inflated  offense  levels  in 
uncompleted  offenses  where  a 
defendant  is  merely  "puffing,"  even 
though  the  court  is  then  authorized  to 
address  the  situation  by  a  downward 
departure.  This  amendment  provides  a 
more  direct  procedure  for  calculating  the 
offense  level  where  the  court  finds  that 
the  defendant  did  not  intend  to  produce 
and  was  not  reasonably  capable  of 
producing  the  negotiated  amount 

71.  Amendment  The  Commentary  to 
S  201.4  captioned  "Application  Notes" 
is  amended  in  Note  1  by  deleting  "the 
sentence  should  be  imposed  only  on  the 
basis  of  the  defendant's  conduct  or  the 
conduct  of  co-conspirators  in 
furtherance  of  the  conspiracy  that  was 
known  to  the  defendant  or  was 
reasonably  foreseeable"  and  inserting  in 
lieu  thereof  "see  Application  Note  1  to 

§  IBI.3  (Relevant  Conduct).". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  conform  this 
Commentary  to  the  revision  of  §  IBI.3. 

72.  Amendment  Section  201.4(a)  is 
amended  by  deleting  "participating  in 
an  incomplete"  and  inserting  in  lieu 
thereof  "a". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline. 

§2D1.5    Continuing  Criminal 
Enterprise 

73.  Amendment  Section  201.5  is 
amended  by  deleting:  "(a)  Base  Offense 
Level:  36"  and  inserting  in  lieu  thereof: 

"(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)  4  plus  the  offense  level  from  S  2D1 1 
applicable  to  the  underlying  offense:  or 

(2)  38.". 

The  Commentary  to  §  201.5  captioned 
■  Background"  is  amended  in  the  first 


paragraph  by  deleting  "base  offense 
level  of  36"  and  inserting  in  lieu  thereof 
"minimum  base  offense  level  of  38",  and 
in  the  second  paragraph  by  deleting  "for 
second  convictions"  and  inserting  in  lieu 
thereof  "for  the  first  conviction,  a  30- 
year  minimum  mandatory  penalty  for  a 
second  conviction,". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  reflect  the 
increased  mandatory  minimum  penalty 
for  this  offense  pursuant  to  Section  6481 
of  the  Anti-Drug  Abuse  Act  of  1988. 

"§  2D1. 10    Endangering  Human  Life 
While  Illegally  Manufacturing  a 
Controlled  Substance 

74.  Amendment  Chapter  Two.  Part  O 
is  amended  by  inserting  as  an  additional 
guideline  the  following: 

5  201. 10.  Endangering  Human  Life  While 
Illegally  Manufacturing  a  ConU-oUed 
Substance 
(a)  Base  Offense  Level  (Apply  the  greater): 

(1)  3  plus  the  offense  level  from  the  Drug 
Quantity  Table  in  %  2D1.1:  or 

(2)  20. 

Commentary 

Statutory  Provision:  21  U.S.C.  85a". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  create  a 
guideline  covering  the  new  offense  in 
Section  6301  of  the  Anti-Drug  Abuse  Act 
of  1988. 

§  2D2.3    Operating  or  Directing  the 
Operation  of  a  Common  Carrier  Under 
the  Influence  of  Alcohol  or  Drugs 

75.  Amendment  Section  202.3  is 
amended  by  deleting  :  "(a)  Base  Offense 
Level:  8"  and  inserting  in  lieu  thereof  thft 
following: 

"(a)  Base  Offense  Level  (Apply  the 
greatest): 

(1)  26.  if  death  resulted;  or 

(2)  21.  if  serious  Ixxlily  injury  resulted;  or 

(3)  13,  otherwise. 

(b)  Special  Instruction: 

(1)  If  the  defendant  is  convicted  of  a  single 
count  involving  the  death  or  serious  bodily 
injury  of  more  than  one  person,  apply 
Chapter  Three.  Part  D  (Multiple  Counts)  as  if 
the  defendant  had  t)een  convicted  of  a 
separate  count  for  each  such  victim.". 

The  Commentary  to  S  2D2.3  is 
amended  by  adding  at  the  end: 

"Background:  This  guideline  implements 
the  directions  to  the  Commission  in  Section 
6842  of  the  Anti-Drug  Abuse  Act  of  1988  (Pub. 
L  100-690).  Offenses  that  come  within  this 
guideline  may  vary  widely  with  regard  to 
harm  and  risk  of  harm.  The  offense  levels 
assume  that  the  offense  involved  the 
operation  of  a  common  carrier  carrying  a 
number  of  passengers,  e.g.,  a  bus.  If  no  or 
only  a  few  passengers  were  placed  at  risk,  a 
downward  departure  may  be  warranted.  If 
the  offense  resulted  in  the  death  or  serious 
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bodily  injury  of  a  large  number  of  persons, 
such  that  the  resultiag  offense  level  under 
subsection  (b)  would  not  adequately  reflect 
the  seriousness  of  the  offense,  an  upward 
departure  may  be  warranted". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  implement  the 
directive  to  the  Commission  in  Section 
6482  of  the  Anti-Drug  Abuse  Act  of  198a 
In  addition,  the  base  offense  level  under 
subsection  (a)(3^  is  increased  to  reflect 
the  seriousness  of  the  offense. 

§  2E1. 1    Unlawful  Conduct  Relating  to 
Racketeer  Influenced  and  Corrupt 
Organizations 

78.  Amendment  The  Commentary  to 
§  2E1.1  captioned  "Application  Notes"  is 
amended  by  inserting  the  following  as 
an  additional  Note: 

"4.  Certain  conduct  may  be  charged  in  the 
count  of  conviction  as  part  of  a  'pattern  of 
racketeering  activity'  even  thoo^  the 
defendant  has  previously  been  sentenced  for 
that  conduct.  Where  such  previously  imposed 
sentence  resulted  horn  a  conviction  prior  to 
the  last  overt  act  at  the  instant  offense,  treat 
as  a  prior  sentence  under  {  4A1.2(a)(l]  and 
not  as  part  of  the  instant  offense.  This 
treatment  is  designed  to  produce  a  result 
consistent  with  the  distinction  between  the 
instant  offense  and  criminal  history  found 
throughout  the  guideDnes.  If  this  treatment 
produces  an  anomalous  result  in  a  particular 
case,  a  guideRne  departure  may  be 
warranted.". 

Reason  far  Ameadiaent  This 
amenckneai  adik  an  application  note  to 
clarify  the  treatoifflit  ol  certain  conduct 
for  which  the  defendant  previously  has 
been  sentenced  as  either  part  of  the 
instant  offense  or  prior  criminal  record. 

§  2E1.3    Violent  Crimes  in  Aid  of 
Racketeering  Activity 

77.  Amendment  The  Commentary  to 
§  2E1.3  captioned  "Statutory  Provision" 
is  amended  by  deleting  "1952B"  and 
inserting  in  lieu  thereof  "1959  (formerly 
18  U.S.C.  1952Br'. 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  reflect  the 
redesignation  of  this  statute. 

§  2E1.4    Use  of  Interstate  Commerce 
Facilities  in  the  Commission  of  Murder- 
For-Hire 

78.  Amendment  The  Commentary  to 
§  2E1.4  captioned  "Statutory  Provision" 
is  amended  by  deleting  "1952A"  and 
inserting  in  lieu  thereof  "1958  (formerly 
18  U.S.C.  1952A)". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  reflect  the 
redesignation  of  this  statute. 

§  2E1.5    Hobbs  Act  Extortion  or 
Robbery 

79.  Amendment  Section  2E1.5  is 
amended  by  deleting  "the  guideline 


provision  for  extortion  or  robbery"  and 
inserting  hi  lieu  thereof  "9  2B3.1 
(Robbery),  S  2B3.2  (Extortion  by  Force 
or  Threat  of  Injury  or  Serious  Damage), 
§  2B3.3  (Blackmail  and  Similar  Forms  of 
Extortion),  or  S  2C1.1  (Offering,  Giving. 
Soliciting,  or  Receiving  a  Bribe; 
Extortion  Under  Color  of  Official 
Right)". 

The  Commentary  to  S  2E1.5  captioned 
"Application  Notes'*  is  amended  by 
deleting  the  entire  text  thereof,  including 
the  caption  "^pKcatisn  Note:". 

Reasan  for  Amendment:  The  purpose 
of  this  amendment  ia  to  move  material 
from  the  Commentary  to  the  guideline 
where  it  more  appropriately  belongs. 

§2E2.1    Making,  Financing,  or 
Collecting  an  Extactionate  Extension  of 
Credit 

80.  Amendment  Section  2E2JI  is 
amended  in  subsection  (bKl)(B)  by 
deleting  "a  firearm  or  a  dangerous 
weapon"  and  inserting  in  lieu  thereof  "a 
dangerous  weapon  (including  a 
firearmyV  and  in  subsection  (b)tlUC)  by 
deleting  "a  firearm  or  other  dangerous 
weapoR"  and  inserting  in  lieu  thereof  "a 
dangerous  weapon  (including  a 
firearm)'*. 

Reason  for  Amendmeai:  TW  porposes 
of  this  amendment  are  tx>  clarify  that  a 
firearm  is  a  type  of  dangerous  weapon 
and  to  rcau)ve  the  inconsistency  in 
language  between  specific  offense 
characteristic  subdivisions  (b}(l)(B]  and 
(b)(1)(C). 

81.  Amendment  Section  2E2.1(b)(2)  is 
amended  by  inserting  the  following 
additional  subdivisions: 

"(D)  If  the  degree  of  injury  is  between  that 
specified  in  subdivisions  (A)  and  (B).  add  3 
levels:  or 

(E)  If  the  degree  of  injury  is  between  that 
specified  in  subdivisions  (B)  and  (C),  add  5 
levels.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  provide 
intermediate  adjustment  levels  for  the 
degree  of  bodily  injury. 

82.  Amendment  Section  2E2.1(b)(3)(A) 
is  amended  by  inserting  "or" 
immediately  following  "4  levels;" 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  correct  a  clerical 
error. 

§  2E5. 1  Bribery  or  Gratuity  Affecting 
the  Operation  of  an  Employee  Welfare 
or  Pension  Benefit  Plan 

83.  Amendment  Section  2E5.1  is 
amended  in  the  title  by  deleting  "Bribery 
or  Gratuity"  and  inserting  in  lieu  thereof 
"Offering,  Accepting,  or  Soliciting  a 
Bribe  or  Gratuity". 

Reason  for  Amendment  The  purpose 
of  amending  the  title  of  this  section  is  to 


ensure  that  attempts  and  solicitations 
are  expressly  covered  by  this  guideline. 

§  2E5.2    Theft  or  Embezzlement  from 
Employee  Pension  and  Welfare  Benefit 
Plans 

84.  Amendment  Section  2E5.2  is 
amended  by  deleting: 

"(a)  Base  Offense  Level:  4 

(b)  Specific  Offense  Characteristics 

(1)  If  the  offense  involved  more  than 
minimal  planning,  increase  by  2  levels. 

(2)  If  the  defendant  had  a  fiduciary 
obligation  under  the  Employee  Retirement 
Income  Security  Act,  increase  by  2  levels. 

(3)  Increase  by  corresponding  number  of 
levels  from  the  table  in  $  2B1.1  (Larceny, 
Embezzlement,  and  Other  Forms  of  Theft) 
according  to  the  loss.", 

and  inserting  in  lieu  thereof: 
"Apply  S  2B1.1.". 

The  Commentary  to  i  2E5.2  captioned 
"Application  Notes"  is  amended  by 
deleting: 

"1.  'More  than  minimal  planning'  is  defmed 
in  the  Conunentary  to  S  IBI 1  (Application 
Instructions),  Valuation  of  loss  is  discussed 
in  the  Commentary  to- 1  2B1.1  (Larceny, 
Embezzlement  and  Other  Forms  of  Theft)." 
and 

"  3.  If  the  adjustment  for  a  fiduciary 
obligation  at  {  2E5.2(b)(2)  is  applied,  do  not 
apply  the  adjustment  at  {  3B1.3  (Abuse  of  a 
Position  of  Trust  or  Use  of  a  Special  Skill).**, 

and  inserting  in  heu  of  Note  1  the 
following: 

"1.  In  the  case  of  a  defendant  who  had  a 
fiduciary  obfigotion  under  the  Employee 
Retirement  hcome  Security  Act  an 
adjustment  under  {  3B1.3  (Abuse  of  Position 
of  Trust  or  Use  of  Special  Skill]  would 
apply.". 

The  Commentary  to  S  ^5.2  captioned 
"Background"  is  amended  by  deleting: 

"The  base  offense  level  corresponds  to  the 
base  offense  level  for  other  forms  of  theft 
Specific  offense  characteristics  address         i 
whether  a  defendant  has  a  fiduciary 
relationship  to  the  benefit  plan,  the 
sophistication  of  the  offense,  and  the  scale  of 
the  offense.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  simplify 
application  of  the  guidelines. 

§  2E5.3    (False  Statements  and 
Concealment  of  Facts  in  Relation  to 
Documents  Required  by  the  Employee 
Retirement  Income  Security  Act) 

85.  Amendment:  §  2E5.3(a)(2)  is 
amended  by  deleting  "false  records 
were  used  for  criminal  conversion  of 
funds  or  a  scheme"  and  inserting  in  lieu 
thereof  "the  offense  was  committed  to 
facilitate  or  conceal  a  theft  or 
embezzlement,  or  an  offense". 
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The  Commentary  to  8  2E5.3  captioned 
"Application  Note"  is  amended  by 
deleting: 

"Application  Note: 
1.  'Criminal  conversion'  means 
embezzlement.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  ensure  that 
subsection  (a)(2]  covers  any  conduct 
engaged  in  for  the  purpose  of  facilitating 
or  concealing  a  theft  or  embezzlement, 
or  an  offense  involving  a  bribe  or 
gratuity. 

§2E5.4    (Embezzlement  of  Theft  from 
Labor  Unions  in  the  Private  Sector) 

86.  Amendment:  Section  2ES.4  is 
amended  by  deleting: 

"(a)  Base  OfTenae  Level:  4 

(b)  Specific  Offense  Characteristics 

(1)  If  the  offense  involved  more  than 
minimal  planning,  increase  by  2  levels. 

(2)  If  the  defendant  was  a  union  officer  or 
occupied  a  position  of  trust  in  the  union,  as 
set  forth  in  29  U.S.C.  501(a),  increase  by  2 
levels. 

(3)  Increase  by  the  number  of  levels  from 
the  table  in  |  2B1.1  (Larceny,  Embezzlement, 
and  Other  Forms  of  Theft)  corresponding  to 
the  loss.", 

and  inserting  in  lieu  thereof: 
"Apply  I  2B1.1. '. 

The  Commentary  to  9  2E5.4  captioned 
"Application  Notes"  is  amended  by 
deleting: 

"1.  "More  than  minima!  planning'  is  defined 
in  the  Commentary  to  i  IBI.I  (Applicable 
Instructions).  Valuation  of  loss  is  discussed 
in  the  Commentary  to  1 2B1.1  (Larceny, 
Embezzlement,  and  Other  Forms  of  Theft). 

2.  If  the  adjustment  for  being  a  union 
officer  or  occupying  a  position  of  trust  in  a 
union  at  i  2E5.4(b)(2)  is  applied,  do  not  apply 
the  adjustment  at  |  3B1.3  (Abuse  of  a 
Position  of  Trust  or  Use  of  a  Special  Skill).". 

and  inserting  in  lieu  thereof: 

"1.  In  the  case  of  a  defendant  who  was  a 
union  officer  or  occupied  a  position  of  trust  in 
the  union,  as  set  forth  in  29  U.S.C.  S01(a].  an 
adjustment  under  i  3B1.3  (Abuse  of  Position 
of  Trust  or  Use  of  Special  Skill)  would 
apply  •. 

and  by  deleting  in  the  caption  "Notes" 
and  inserting  in  lieu  thereof  "Note". 

The  Commentary  to  S  2E5.4  captioned 
"Background"  is  amended  by  deleting: 

"The  seriousness  of  this  offense  is 
determined  by  the  amount  of  money  taken, 
the  sophistication  of  the  offense,  and  the 
nature  of  the  defendant's  position  in  the 
union.". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  simplify 
application  of  the  guidelines. 


§  2E5.5    Failure  to  Maintain  and 
Falsification  of  Records  Required  by  the 
Labor  Management  Reporting  and 
Disclosure  Act 

87.  Amendment-  Section  2E5.5(a](2]  is 
amended  by  deleting  "false  records 
were  used  for  criminal  conversion  of 
funds  or  a  scheme"  and  inserting  in  lieu 
thereof  "the  offense  was  committed  to 
facilitate  or  conceal  a  theft  or 
embezzlement,  or  an  o^ense". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  ensure  that 
subsection  (a)(2]  covers  any  conduct 
engaged  in  for  the  purpose  of  facilitating 
or  concealing  a  theft  or  embezzlement, 
or  an  offense  involving  a  bribe  or 
gratuity. 

§2F1.1    Fraud  and  Deceit 

88.  Amendment  Section  2Fl.l(b)(l)  is 
amended  by  deleting: 


"Loss: 

(A)  S^000  or  tess 

(B)  $2.001 -$5.000 

(C)  $5.001 -$10.000.™ „._ 

(D)  $10.001 -$20,000 

(E)  $20,001 -$50,000 

(F)  $50.001 -$100.000 

(G)  $100,001  $200.000 

(H)  $200.001 -$500,000 

(I)  $500,001 -$1,000,000 

(J)  $1,000,001 -$2,000,000.. 
(K)  $2,000.001-$5,000,000.. 
(L)  over  $5.000,000 


Increese  in 
level 


No  increase. 
Addl. 
Add  2. 
Adds. 
Add  4. 
Adds. 
Adds. 
Add  7. 
Adds. 
Adds. 
Add  10. 
Add  11 .". 


and  inserting  in  lieu  thereof: 


"lASS  (appty  the  greatest): 

(A)  $2,000  or  leas 

(B)  More  than  $2.000 

(C)  Mors  than  $5.000 

(0)  More  than  $10,000 

(E)  More  than  $20.000 

(F)  More  than  $40,000 

(G)  Mora  than  $70,000 

(H)  More  than  $120,000 

(t)  More  than  $200,000 

(J)  Mora  than  $350.000 -. 

(K)  More  than  $500,000 

m  Mora  than  $800.000 

(M)  Mora  than  $1.500.000... 

(N)  More  than  $2.500.000 

(O)  More  than  $5.000.000 

(P)  Mora  than  $10.000.000.. 
(Q)  More  than  S20.000.000 . 
(R)  More  than  $40.000,000.. 
(S)  More  than  $80.000.000.. 


Increase  in 
level 


No  increase. 
Addl. 
Add  2 
Adda. 
Add  4. 
Adds. 
Adds. 
Add  7. 
Adds. 
Adds. 
Add  10. 
Add  11. 
Add  12. 
Add  13. 
Add  14. 
Addis. 
Addis. 
Add  17. 
Add  18." 


Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  conform  the 
theft  and  fraud  loss  tables  to  the  tax 
evasion  table  in  order  to  remove  an 
unintended  inconsistency  between  these 
tables  in  cases  where  the  amount  is 
greater  than  $40,000,  to  increase  the 
offense  levels  for  offenses  with  larger 


losses  to  provide  additional  deterrence 
and  better  reflect  the  seriousness  of  the 
conduct,  and  to  eliminate  minor  gaps  in 
the  loss  table. 

89.  Amendment  The  Commentary  to 
S  2F1.1  captioned  "Application  Notes"  is 
amended  beginning  in  Note  14  by 
deleting: 

"In  such  instances,  although  §  2F1.1 
applies,  a  departure  may  be  warranted. 

15.  In  certain  other  cases,  the  mail  or  wire 
fraud  statutes,  or  other  relatively  broad 
statutes,  are  used  primarily  as  jurisdictional 
bases  for  the  prosecution  of  other  offenses. 
For  example,  a  state  law  arson  where  a 
fraudulent  insurance  claim  was  mailed  might 
be  prosecuted  as  mail  fraud.  In  such  cases 
the  most  analogous  guideline  (in  the  above 
case.  §  2K1.4)  is  to  be  applied.", 

and  by  inserting  at  the  end  of  Note  14: 

"In  certain  other  cases,  the  mail  or  wire 
fraud  statutes,  or  other  relatively  broad 
statutes,  are  used  primarily  as  jurisdictional 
bases  for  the  prosecution  of  other  ofl'enses. 
For  example,  a  state  arson  offense  where  a 
fraudulent  insurance  claim  was  mailed  might 
be  prosecuted  as  mail  fraud.  Where  the 
indictment  or  information  setting  forth  the 
count  of  conviction  (or  a  stipulation  as 
described  in  I  lBl.2(a))  establishes  an 
offense  more  aptly  covered  by  another 
guideline,  apply  that  guideline  rather  than 
5  2F1.1.  Otherwise,  in  such  cases,  {  2F1.1  is  to 
be  applied,  but  a  departure  from  the 
guidelines  may  be  considered.". 

The  Commentary  to  S  2F1.1  captioned 
"Application  Notes"  is  amended  in  the 
second  sentence  of  Note  14  by  deleting 
"in  which"  and  inserting  in  lieu  thereof 
"for  which". 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  ensure  that 
this  guideline  is  interpreted  in  a  manner 
consistent  with  S  lBl.2  and  to  correct  a 
clerical  error. 

90.  Amendment  Section  2Fl.l(b)(2)  is 
amended  by  deleting  ";  (B)"  and 
inserting  in  Heu  thereof  ".  or  (B)",  and  by 
deleting  ";  (C)  a  misrepresentation  that 
the  defendant  was  acting  on  behalf  of  a 
charitable,  educational,  religious  or 
political  organization,  or  a  government 
agency;  or  (D)  violation  of  any  judicial 
or  administrative  order,  injunction, 
decree  or  process;  increase  by  2  levels, 
but  if  the  result  is  less  than  level  10, 
increase  to  level  10"  and  inserting  in  lieu 
thereof  ",  increase  by  2  levels". 

Section  2Fl.l(b)(3)  is  renumbered  as 
(b){5).  and  the  following  are  inserted  as 
new  subsections: 

"(3)  If  the  offense  involved  (A)  a 
misrepresentation  that  the  defendant  was 
acting  on  behalf  of  a  charitable,  educational, 
religious  or  political  organization,  or  a 
government  agency,  or  (B)  violation  of  any 
judicial  or  administrative  order,  injunction, 
decree  or  process,  increase  by  2  levels.  If  the 


.  resulting  offense  level  is  less  than  level  10, 
increase  to  level  10. 

(4)  If  the  offense  involved  the  conscious  or 
reckless  risk  of  serious  bodBy  injury,  increase 
by  2  levels.  If  the  resulting  offense  level  is 
less  than  level  13,  increase  to  level  13.". 

The  Conunentary  to  S  2F1.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "1031,"  immediately  following 
"1029". 

The  Commentary  to  S  2P1.1  captioned 
"Application  Notes"  is  amended  in  Note 
4  by  deleting  ''(b)(2)(C)"  and  inserting  in 
lieu  thereof  "(b)(3)(Ar'.  in  Note  5  by 
deleting  "(b)(2)(D)"  and  inserting  in  lieu 
thereof  "(b)(3)(B)",  and  in  Note  g(c)  by 
deleting  "or  risked". 

The  Commentary  to  S  2F1.1  captioned 
"Backgroimd"  is  amended  in  the  third 
paragraph  by  deleting  "not  only",  by 
deleting  ",  but  also  specifies  that  the 
minimum  offense  level  in  such  cases 
shall  be  10",  and  by  deleting  the  last 
sentence. 

The  Commentary  to  i  2F1.1  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  10  in  its  entirety,  msi  by 
renumbering  Notes  11-14  as  10-13 
respectively. 

Reason  for  Amendment  This 
amendment  is  derived  from  the 
instruction  to  the  Commission  in  Section 
2(b)  of  the  Major  Fraud  Act  of  1988.  The 
Commission  has  coDekidad  that  a  2- 
level  enhancement  with  »  minimam 
offense  level  of  13  should  apply  to  all 
fraud  cases  involving  a  conscious  or 
reckless  risk  of  serious  bocfiiy  injury.  In 
addition,  the  amendment  dii^ides  former 
subsection  (b)(2]  into  two  separate 
specific  offenses  characteristics  to 
better  reflect  their  separate  nature. 

§2Gl.l    Transportation  for  the  Purpose 
of  Prostitution  or  Prohibited  Sexual 
Conduct 

91.  Amendment  Section  2Gl.l(b)(l)  is 
amended  by  deleting  "defendant  used" 
and  inserting  in  lieu  thereof  "offense 
involved  the  use  of',  and  by  deleting 
"drugs  or  otherwise"  and  inserting  in 
lieu  thereof  "threats  or  drugs  or  in  any 
manner". 

The  Commentary  to  §  2C1.1  captioned 
"Application  Notes"  is  amended  in  Note 
2  by  deleting  "by  drugs  or  otherwise" 
immediately  following  "coercion". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline  and  Commentary. 

92.  Amendment  Section  2G1.1  is 
amended  by  inserting  the  following 
additional  subsection: 

"(c)  Special  Instruction 

(1 )  If  the  offense  involves  the 
transportation  of  more  than  one  person. 
Chapter  Three.  Pari  0  (Multiple  Counts)  shall 
be  applied  as  if  the  transportation  of  each 


person  liad  l)een  contained  in  a  separate 
count  of  conviction.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  provide  a 
special  instruction  for  the  application  of 
the  multiple  count  rule  in  cases 
involving  the  transportation  of  more 
than  one  person. 

§2G1.2    Transportation  of  a  Minor  for 
the  Purpose  of  Prostitution  or  Prohibited 
Sexual  Conduct 

93.  Amendment:  Section  2Gl.2(b){l)  is 
amended  by  deleting  "drugs  or 
otherwise"  and  inserting  in  lieu  thereof 
"threats  or  drugs  or  in  any  manner". 

Section  2G2.1(b)  (2)  and  (3)  is 
amended  by  deleting  "conducf* 
whenever  it  appears  and  inserting  in 
lieu  thereof  in  each  instance  "o^ense". 

The  Commentary  to  S  2G1.2  captioned 
"Application  Notes"  is  amended  in  Note 
2  by  deleting  "by  drugs  or  otherwise" 
immediately  following  "coercion",  and 
in  the  caption  by  deleting  "Note"  and 
inserting  in  lieu  thereof  "Notes". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  Uie 
guideline  and  Commentary. 

94.  Amendment  Section  2G1.2  is 
amended  by  inserting  the  foUowiag 
additional  subsection: 

"(c)  Special  Instruction 

(1)  If  the  offense  involves  the 
transportation  of  more  than  one  person. 
Chapter  Three.  Part  D  Multiple  Counts)  shall 
be  applied  as  if  the  transporiation  of  each 
person  had  been  contained  in  a  separate 
count  of  conviction.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  provide  a 
special  instruction  for  the  application  of 
the  multiple  count  rule  in  cases 
involving  the  transportation  of  more 
than  one  person. 

§  202. 1    Sexually  Exploiting  a  Minor  by 
Production  of  Sexually  Explicit  Visual 
or  Printed  Material 

95.  Amendment  The  Commentary  to 

S  2G2.1  captioned  "Application  Note"  is 
amended  in  Note  1  by  deleting  ",  distinct 
offense,  even  if  several  are  exploited 
simultaneously"  and  inserting  in  lieu 
thereof  "victim.  Consequently,  multiple 
counts  involving  the  exploitation  of 
different  minors  are  not  to  be  grouped 
together  under  §  3D1.2  (Groups  of 
Closely-Related  Counts).". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  that 
multiple  counts  involving  different 
minors  are  not  grouped  imder  §  3D1.2. 


§  2G2.3    Selling  or  Buying  of  Children 
for  Use  in  the  Production  of 
Pornography 

96.  Amendment  Chapter  Twa  Part  G, 
is  amended  by  inserting  as  an  additional 
guideline: 

"§  2G2.3    Selling  or  Buying  of  Children  for 
Use  in  the  Production  of  Pornography 

(a)  Base  Offense  Level:  38 
CoomMBtaiy 

Statutory  Provision:  18  U.S.C.  2251A 
Background:  The  statutory  minimum 
sentence  for  a  defendant  convicted  under  IS 
U.S.C  2251A  is  twenty  years  imprisonment.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  create  a 
guideline  covering  the  new  offense  in 
Section  7512  of  the  Anti-Drug  Abuse  Act 
of  1986. 

§203.1    Importing,  Mailing,  or 
Transporting  Obscene  Matter 

97.  Amendment-  The  Commentary  to 
§  2G3.1  captioned  "Statutory 
Provisions"  is  amended  by  deleting 
"§S  1461-1465"  and  inserting  in  lieu 
thereof  "§  5  1460-14f.3, 1466-1466". 

Reasoa  for  Amendment  The  purpose 
of  this  amendment  is  conform  the 
Statutory  Provisions  to  the  revision  of 
§  2G3.2  and  (o  make  them  more 
comprehensive. 

§  203.2    Obscene  or  Indecent 
Telephone  Communications 

9a  Amendment  Section  2G3.2  and  the 
Commentary  thereto  are  amended  by 
deleting  the  entire  text  thereof,  including 
the  title,  as  fellows: 

"§  2G3.2    OtMcene  or  Indecent  Telephone 
Communications 
(a)  Base  Offense  Level:  S 

Commentaty 

Statutory  Provision:  47  U.S.C.  223. 

Background:  This  oRense  is  a  misdemeanor 
for  which  the  maximum  term  of  imprisonment 
authorized  by  statute  is  six  months.". 

and  inserting  in  lieu  thereof: 

"§2G3.2    Obscene  Telephone 
Communications  for  a  Commercial  Purpose: 
Broadcasting  Obscene  Material 

(a)  Base  Offense  Level:  12 

(b)  Specific  Offense  Characteristics 

(1)  If  a  person  who  received  the  telephonic 
conununication  was  less  than  eighteen  years 
of  age.  or  if  a  broadcast  was  made  l)etween 
six  o'clock  in  the  morning  and  eleven  o'clock 
at  night,  increase  by  4  levels. 

(2)  If  6  plus  the  o^cnse  level  from  the  table 
at  2Fl.l{b)(l)  corresponding  to  the  volume  of 
commerce  attributable  to  the  defendant  is 
greater  than  the  offense  level  determined 
above,  increase  to  that  offense  level. 

Commentary 

Statutory  Provisions:  18  U.S.C.  1464. 1468; 
47  U.S.C.  223(b)(1)(A). 
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Background:  Subsection  (b)(1)  provides  an 
enhancement  where  an  obscene  telephonic 
communication  was  received  by  a  minor  less 
than  18  years  of  age  or  where  a  broadcast 
was  made  during  a  time  when  such  minors 
were  likely  to  receive  it.  Subsection  (b)(2) 
provides  an  enhancement  for  large-scale 
"dial-a-porn"  or  obscene  broadcasting 
operations  that  results  in  an  offense  level 
comparable  to  the  offense  level  for  such 
operations  under  2G3.1  (Importing.  Mailing. 
or  Transporting  Obscene  Matter).  The  extent 
to  which  the  obscene  material  was 
distributed  is  approximated  by  the  volume  of 
commerce  attributable  to  the  defendant.". 

Reason  for  Amendment:  The  purposes 
of  this  amendment  are  to  delete  a  petty 
offense  no  longer  covered  by  the 
guidelines,  and  to  insert  a  guideline 
covering  felony  offenses,  including  two 
offenses  created  by  Sections  7523  and 
7524  of  the  Anti-Drug  Abuse  Act  of  1908. 

§2H1.3  U8e  of  Force  or  Threat  of 
Force  to  Deny  Benefits  or  Rights  in 
Furtherance  of  Discrimination 

99.  Amendment:  The  title  to  {  ZHl.3  is 
amended  by  adding  at  the  end  "; 
Damage  to  Religious  Real  Property". 

The  Commentary  to  i  2H1.3  captioned 
"Statutory  Provisions"  is  amended  by 
deleting  "16  U.S.C.  245"  and  inserting  in 
lieu  thereof  "18  U.S.C.  245.  247". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  include  a 
recently  enacted  offense  (18  U.S.C.  247) 
expressly  in  the  title  of  this  guideline. 

§  2H1.4    Interference  with  Civil  Rights 
Under  Color  of  Law 

100.  Amendment:  Section  21il.4(a)(2) 
is  amended  by  deleting  "2  plus"  and 
inserting  in  lieu  thereof  "6  plus". 

The  Commentary  to  S  21-11.4  captioned 
"Application  Notes"  is  amended  in  Note 
1  by  deleting  "2  plus"  and  inserting  in 
lieu  thereof  "6  plus",  and  by  deleting  "is 
defined"  and  inserting  in  lieu  thereof 
"means  6  levels  above  the  offense  level 
for  any  underlying  criminal  conduct.  See 
the  discussion". 

The  Commentary  to  S  2H1.4  captioned 
"Background"  is  amended  by  deleting  ". 
except  where  death  results,  in  which 
case  the  maximum  term  of  imprisonment 
authorized  is  life  imprisonment"  and 
inserting  in  lieu  there  of  "if  no  bodily 
injury  results,  ten  years  if  bodily  injury 
results,  and  life  imprisonment  if  death 
results",  by  deleting  "Given  this  one- 
year  statutory  maximum,  a"  and 
inserting  in  lieu  thereof  "A",  by  inserting 
"one  year"  immediately  following  "near 
the",  and  by  inserting  "or  bodily  injury" 
immediately  following  "resulting  in 
death". 

The  Commentary  to  §  2Hi.4  captioned 
"Background"  is  amended  by  inserting 
at  the  end  of  the  first  paragraph: 


"The  6-level  increase  under  subsection 
(a)(2)  reflects  the  2-level  increase  that  is 
applied  to  other  offenses  covered  in  this  Part 
plus  a  4-level  increase  for  the  commission  of 
the  offense  under  actual  or  purported  legal 
authority.  This  4-level  increase  is  inherent  in 
the  base  offense  level  of  10  under  subsection 
(a)(1).". 

Reason  for  Amendment:  This 
amendment  corrects  an  anomaly 
between  the  o^ense  level  under  this 
section  and  S  2H1.5  when  the  offense 
level  is  determined  under  subsection 
(a)(2).  Section  2H1.4  is  similar  to  S  2H1.5 
i'^  that  it  may  or  may  not  involve  the  use 
of  force.  Under  {  2H1.4.  however,  the 
offense  must  involve  the  abuse  of  actual 
or  purported  legal  authority.  The  base 
offense  level  of  10  used  in  2H1 .4(a)(1) 
has  a  built-in  4-Ievel  enhancement 
(which  corresponds  to  the  base  offense 
level  of  6  under  {  2Hl.5(a)(l)  plus  the  4- 
level  increase  for  a  public  official). 
There  is  an  anomaly,  however,  when  the 
base  offense  level  from  (a)(2)  is  used.  In 
such  cases,  §  2H1.4  results  in  an  offense 
level  that  is  4  levels  less  than  S  2H1.5 
when  the  offense  is  committed  by  a 
public  official.  The  Commentary  to 
S  2H1.4  is  also  amended  to  reflect  the 
increase  in  the  maximum  authorized 
sentence  from  one  to  ten  years  in  cases 
involving  bodily  injury. 

§  2H1.5    Other  Deprivations  of  Rights 
or  Benefits  in  Furtherance  of 
Discrimination 

101.  Amendment:  The  Commentary  to 
§  2H1.5  captioned  "Application  Notes" 
is  amended  in  Note  2  by  deleting 

"§  2Hl.4(b)(l)"  and  inserting  in  lieu 
thereof  "8  2Hl.5(b)(l)". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  correct  a  clerical 
error. 

§  2H2. 1    Obstructing  an  Election  or 
Registration 

102.  Amendment:  Section  2H2.1(a](l) 
is  amended  by  deleting  "persons"  and 
inserting  in  lieu  thereof  "per8on(8)". 

The  Commentary  to  S  2H2.1  captioned 
"Background"  is  amended  by  deleting 
"Specific  offense  characteristics"  and 
inserting  in  lieu  thereof  "Alternative 
base  offense  levels". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  correct  two 
clerical  errors.  First,  the  use  of  the  plural 
"persons"  in  current  subsection  (a)  (1) 
could  be  read  to  mean  this  subsection 
does  not  apply  if  the  force  or  threat  was 
applied  only  to  one  person,  a  result  that 
was  not  intended.  Second,  the  reference 
to  "Specific  offense  characteristics"  in 
the  current  Background  is  inaccurate;  it 
should  read  "Alternative  base  offense 
levels". 


§  2H3. 1    Interception  of 
Communications  or  Eavesdropping 

103.  Amendment:  Section  2H3.1  is 
amended  by  deleting: 

'(a)  Base  Offense  Level  (Apply  the 
greater): 

(1)9:  or 

(2)  If  the  purpose  of  the  conduct  was  to 
facilitate  another  offense,  apply  the  guideline 
applicable  to  an  attempt  to  commit  that 
offense. 

(b)  Specific  Offense  Characteristic 

(1)  If  the  purpose  of  the  conduct  was  to 
obtain  direct  or  indirect  commercial 
advantage  or  economic  gain  not  covered  by 
§  2H3.1(a)(2)  above,  increase  by  3  levels.". 

and  inserting  in  lieu  thereof: 

"(a)  Base  Offense  Level:  9 

(b)  Specific  Offense  Characteristic 

(1)  If  the  purpose  of  the  conduct  was  to 
obtain  direct  or  indirect  commercial 
advantage  or  economic  gain,  increase  by  3 
levels. 

(c)  Cross  Reference 

(1)  If  the  purpose  of  the  conduct  was  to 
facilitate  another  offense,  apply  the  guideline 
applicable  to  an  attempt  to  commit  that 
offense,  if  the  resulting  offense  level  is 
greater  than  that  determined  above.". 

Reason  for  Amendment:  This 
amendment  corrects  an  anomaly  in 
S  2H3.1.  Currently,  specific  offense 
characteristic  (b)(1)  applies  only  to  base 
offense  level  (a)(1).  Consequently, 
conduct  facilitating  an  offense  for 
economic  gain  of  level  8  or  9  would 
result  in  a  greater  offense  level  (11  or  12) 
than  conduct  facilitating  a  more  serious 
(level  10  or  11)  offense. 

§2/1.1    Contempt 

104.  Amendment:  Section  2J1.1  is 
amended  by  deleting: 

'If  the  defendant  was  adjudged  guilty  of 
contempt,  the  court  shall  impose  a  sentence 
based  on  stated  reasons  and  the  purposes  of 
sentencing  set  forth  in  18  U.S.C.  3553(a)(2).". 

and  inserting  in  lieu  thereof: 
"Apply  i  2X5.1  (Other  Offenses).". 

The  Commentary  to  S  2J1.1  captioned 
"Application  Note"  is  amended  in  Note 
1  by  deleting  "See,  however,  §  2X5.1 
(Other  Offenses)."  and  inserting  in  lieu 
thereof  "In  certain  cases,  the  offense 
conduct  will  be  sufficiently  analogous  to 
S  2]1.2  (Obstruction  of  Justice)  for  that 
guideline  to  apply.". 

Reason  for  Amendment:  This  section 
is  designated  as  a  guideline,  but  it  is  not 
a  guideline  contemplated  by  the 
Sentencing  Reform  Act.  This 
amendment  clarifies  the  Commission's 
original  intent  by  referencing  this 
section  to  §  2X5.1  (Other  Offenses). 

105.  Amendment:  The  Commentary  to 
§  2)1.1  captioned  "Statutory  Provisions" 
is  amended  by  deleting  "Provisions"  and 
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inserting  in  lieu  thereof  "Provision",  and 
by  deleting  "§"  and  ".  402". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  delete  a 
reference  to  a  petty  offense. 

§2/1.2    Obstruction  of /ustice 

106.  Amendment-  Section  211.2(b)(1)  is 
amended  by  deleting  "defendant 
obstructed  or  attempted  to  obstruct  the 
administration  of  justice  by"  and 
inserting  in  lieu  thereof  "offense 
involved",  and  by  deleting  "or 
property,"  and  inserting  in  lieu  thereof  ", 
or  property  damage,  in  order  to  obstruct 
the  adjninistration  of  justice". 

Section  211.2(b)(2)  is  amended  by 
deleting  "defendant  substantially 
interfered"  and  inserting  in  lieu  thereof 
"offense  resulted  in  substantial 
interference". 

Section  211.2(c)(1)  is  amended  by 
deleting  "conduct  was"  and  inserting  in 
lieu  thereof  "offense  involved",  and  by 
deleting  "such"  and  inserting  in  lieu 
thereof  "that". 

The  Commentary  to  §  2)1.2  captioned 
"Application  Notes"  is  amended  in  Note 
1  by  deleting  "  'Substantially  interfered" 
and  inserting  in  lieu  thereof 
"  'Substantial  interference",  and  by 
deleting  "offense  conduct  resulting  in". 

Reason  for  Amendment-  The  purposes 
of  this  amendment  are  to  clarify  the 
guideline  and  to  ensure  that  an 
attempted  obstruction  is  not  excluded 
&om  subsection  (c)  because  of  the  non- 
parallel  language  between  (b)(1)  and 
(c)(1). 

107.  Amendment-  The  Commentary  to 
S  2)1.2  captioned  "Statutory  Provisions" 
is  amended  by  deleting  "1503-"  and 
inserting  in  lieu  thereof  "1503, 1505-". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  delete  a 
reference  to  a  petty  offense. 

108.  Amendment-  TTie  Commentary  to 
9  2J1.2  captioned  "Statutory  Provisions" 
is  amended  by  inserting  ".  1516" 
immediately  following  "1513". 

Reason  for  Amendment-  The  purpose 
of  this  amendment  is  to  expand  the 
coverage  of  an  existing  guideline  to 
include  a  new  offense  (Obstruction  of  a 
Federal  Audit)  created  by  Section  7078 
of  the  Anti-Drug  Abuse  Act  of  1988. 

§2/1.3    Perjury 

109.  Amendment  Section  2J1.3  is 
amended  in  the  caption  by  inserting  "or 
Subornation  of  Perjury"  immediately 
following  "Perjury". 

Section  211.3(b)(1)  is  amended  by 
deleting  "defendant  suborned  perjury 
by"  and  inserting  in  lieu  thereof  "offense 
involved",  and  by  deleting  "or  property" 
and  inserting  in  lieu  thereof  ",  or 
property  damage,  in  order  to  suborn 
perjury". 


Section  2J1.3(b)(2)  is  amended  by 
deleting  "defendant's",  and  by  deleting 
"substantially  interfered"  and  inserting 
in  lieu  thereof  "resulted  in  substantial 
interference". 

Section  2jl.3(c)(l)  is  amended  by 
deleting  "conduct  was  perjury"  and 
inserting  in  lieu  thereof  "offense 
involved  perjury  or  subornation  of 
perjury",  and  by  deleting  "such"  and 
inserting  in  lieu  thereof  "that". 

The  Commentary  to  S  2)1.3  captioned 
"Application  Notes"  is  amended  in  Note 
1  by  deleting  '"Substantially  interfered" 
and  inserting  in  lieu  thereof 
'"Substantial  interference",  and  by 
deleting  "offense  conduct  resulting  in". 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  clarify  the 
guideline  and  to  ensure  that  subornation 
of  perjury  is  not  excluded  from 
subsection  (c)  due  to  a  lack  of  parallel 
wording  in  the  subsections. 

§2/1.4    Impersonation 

110.  Amendment  Section  211.4(b)(1)  is 
amended  by  deleting: 

"If  the  defendant  falsely  represented 
himself  as  a  federal  officer,  agent  or 
employee  to  demand  or  obtain  any  money, 
paper,  document,  or  other  thing  of  value  or  to 
conduct  an  unlawful  arrest  or  search, 
increase  by  6  levels.", 

and  inserting  in  lieu  thereof: 

"If  the  impersonation  was  committed  for 
the  purpose  of  conducting  an  unlawful  arrest, 
detention,  or  search,  increase  by  6  levels.". 

Section  2J1.4  is  amended  by  inserting 
the  following  additional  subsection: 

"(c)  Cross  Reference 

(1)  If  the  impersonation  was  to  facilitate 
another  offense,  apply  the  guideline  for  an 
attempt  to  commit  that  o^ense,  if  the 
resulting  offense  level  is  greater  than  the 
offense  level  determined  above.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  relate  the 
offense  levels  more  directly  to  the 
underlying  offense  where  the 
impersonation  is  committed  for  the 
purpose  of  facilitating  another  offense. 

§  2/1.5    Failure  to  Appear  by  Material 
Witness 

111.  Amendment  Section  211.5(b)(1)  is 
amended  by  deleting  "substantially 
interfered"  and  inserting  in  lieu  thereof 
"resulted  in  substantial  interference". 

The  Commentary  to  S  2)1.5  captioned 
"Application  Notes"  is  amended  in  Note 
1  by  deleting  "  'Substantially  interfered" 
and  inserting  in  lieu  thereof 
"  'Substantial  interference",  and  by 
deleting  "offense  conduct  resulting  in". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline. 


§  2/1. 7    Commission  of  Offense  While 
on  Release 

112.  Amendment  Section  2J1.7  is 
amended  by  deleting; 

"5  2)1.7.  Commission  of  Offense  While  on 
Release 

(a)  Base  Offense  Level:  6 

(b)  Specific  Offense  Characteristics 

(1)  If  the  offense  committed  while  on 
release  is  punishable  by  death  or 
imprisonment  for  a  term  of  fifteen  years  or 
more,  increase  by  6  levels. 

(2)  If  the  offense  committed  while  on 
release  is  punishable  by  a  term  of 
imprisonment  of  five  or  more  years,  but  less 
than  fifteen  years,  increase  by  4  levels. 

(3)  If  the  offense  committed  while  on 
release  is  a  felony  punishable  by  a  maximum 
term  of  less  than  five  years,  increase  by  2 
levels. 

Commentaiy 

Statutory  Provision:  18  U.S.C.  3147. 
Application  Notes: 

1.  This  guideline  applies  whenever  a 
sentence  pursuant  to  18  U.S.C.  3147  is 
imposed. 

2.  By  statute,  a  term  of  imprisonment 
imposed  for  a  violation  of  18  U.S.C.  3147  runs 
consecutively  to  any  other  term  of 
imprisonment.  Consequently,  a  sentence  for 
such  a  violation  is  exempt  horn  grouping 
under  the  multiple  count  rules.  See  $  3D1.2. 

Background:  Because  defendants  convicted 
under  this  section  will  generally  have  a  prior 
criminal  history,  the  guideline  sentences 
provided  are  greater  than  they  otherwise 
might  appear.", 

and  inserting  in  lieu  thereof: 

"§2/1.7.  Commission  of  Offense  While 
on  Release 

If  an  enhancement  under  18  U.S.C. 
3147  applies,  add  3  levels  to  the  offense 
level  for  the  offense  committed  while  on 
release  as  if  this  section  were  a  specific 
offense  characteristic  contained  in  the 
offense  guideline  for  the  offense 
committed  while  on  release. 

Conunenlary 

Statutory  Provision:  18  U.S.C.  3147. 
Application  Notes: 

1.  Because  18  U.S.C.  3147  is  an 
enhancement  provision,  rather  than  an 
offense,  this  section  provides  a  specific 
offense  characteristic  to  increase  the  offense 
level  for  the  offense  committed  while  on 
release. 

2.  Under  18  U.S.C.  3147,  a  sentence  of 
imprisonment  must  be  imposed  in  addition  to 
the  sentence  for  the  underlying  offense,  and 
the  sentence  of  imprisonment  imposed  under 
18  U.S.C.  3147  must  ron  consecutively  to  any 
other  sentence  of  imprisonment.  Therefore, 
the  court,  in  order  to  comply  with  the  statute, 
should  divide  the  sentence  on  the  judgment 
form  between  the  sentence  attributable  to  the 
underlying  offense  and  the  sentence 
attributable  to  the  enhancement.  The  court 
will  have  to  ensure  that  the  'total  punishment' 
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(i.e.,  the  lentence  for  the  ofTente  committed 
while  on  release  plus  the  sentence 
enhancement  under  18  U.S.C.  3147)  is  in 
accord  with  the  guideline  range  for  the 
offense  committed  while  on  release,  at 
adjusted  by  the  enhancement  in  this  section. 
For  example,  if  the  applicable  adjusted 
guideline  range  is  30-37  months  and  the  court 
determines  'total  punishment'  of  36  months  is 
appropriate,  a  sentence  of  30  months  for  the 
underlying  offense  plus  e  months  under  18 
use.  3147  would  Mtisfy  this  requirement. 

Background:  An  enhancement  under  18 
U.S.C.  3147  may  be  imposed  only  upon 
application  of  the  government;  it  cannot  be 
imposed  on  the  court's  own  motion.  In  this 
respect,  it  is  similar  to  a  separate  count  of 
conviction  and.  for  this  reason,  is  placed  in 
Chapter  Two  of  the  guidelines. 

Legislative  history  indicates  that  the 
mandatory  nature  of  the  penalties  required 
by  18  U.S.C  3147  was  to  be  eliminated  upon 
the  implementation  of  the  sentencing 
guidelines.  'Section  213(h)  (renumbered  as 
section  200(g]  in  the  Crime  Control  Act  of 
1984)  amends  the  new  provision  in  title  I  of 
this  Act  relating  to  consecutive  enhanced 
penalties  for  committing  an  offense  on 
release  (new  18  U.S.C  3147)  by  eliminating 
the  mandatory  nature  of  the  penalties  in 
favor  of  utilizing  sentencing  guidelines.' 
(Senate  Report  86-225  at  186).  Not  all  of  the 
phraseology  relating  to  the  requirement  of  a 
mandatory  sentence,  however,  was  actually 
deleted  from  the  statute.  Consequently,  it 
appears  that  the  court  is  required  to  impose  a 
conaecutive  sentence  of  impriaonroent  under 
this  provision,  but  there  is  no  requirement  aa 
(0  any  minimum  term.  This  guideline  is 
drafted  to  enable  the  court  to  determine  and 
implement  a  combined  'total  punishment' 
consistent  with  the  overall  structure  of  the 
guidelines,  while  at  the  same  time  complying 
with  the  statutory  requirement.  Guideline 
provisions  that  prohibit  the  grouping  of 
counts  of  conviction  requiring  consecutive 
sentences  (e.g.,  the  introductory  paragraph  of 
{  3D1.2:  {  5Gl.2(a))  do  not  apply  to  this 
section  because  18  U.S.C  3147  is  an 
enhancement,  not  a  count  of  conviction,". 

Reason  for  Amendment-  The  purpose 
of  this  amendment  is  to  reflect  the  fact 
that  18  U.S.C,  3147  is  an  enhancement 
provision,  not  a  distinct  offense.  Created 
in  1984  as  part  of  the  Comprehensive 
Crime  Control  Act,  the  statute  contained 
interim  provisions  (mandatory 
consecutive  sentences  that  were  subject 
to  the  parole  and  good  time  provisions 
of  prior  law)  that  were  to  be  in  effect 
until  the  sentencing  guidelines  took 
effect.  The  Senate  Report  to  S.  1762 
indicates  that  the  mandatory  nature  of 
the  interim  provisions  was  to  be 
eliminated  when  the  sentencing 
guidelines  took  effect  ("Section  213(h) 
(220(g)  of  the  CCCA  of  1984)  amends  the 
new  provision  in  title  I  of  this  Act 
relating  to  consecutive  enhanced 
penalties  for  committing  an  offense 
while  on  release  (new  18  U.S.C.  3147)) 
by  eliminating  the  mandatory  nature  of 
the  penalties  in  favor  of  utilizing 


sentencing  guideUnes"  (Senate  Report 
98-225  at  186),  The  statute,  as  amended, 
however,  did  not  actually  eliminate  all 
language  referring  to  mandatory 
penalties,  A  mandatory  consecutive 
term  of  imprisonment  is  required  but, 
unlike  other  mandatory  provisions,  there 
is  no  minimum  required. 

The  amendment  converts  this  section 
into  an  offense  level  adjustment  for  the 
offense  committed  while  on  release,  a 
treatment  that  is  considerably  more 
consistent  with  the  treatment  of  other 
offense/offender  characteristics, 

§2/J.8    Bribery  of  a  Witness 

113,  Amendment-  Section  211.8(b)(1)  is 
amended  by  deleting  "substantially 
interfered"  and  inserting  in  lieu  thereof 
"resulted  in  substantial  interference". 

Section  211.8(c)(1)  is  amended  by 
deleting  "conduct  was"  and  inserting  in 
lieu  thereof  "offense  involved",  and  by 
deleting  "such"  and  inserting  in  lieu 
thereof  "that". 

The  Commentary  to  {  2]1.8  captioned 
"Application  Notes"  is  amended  in  Note 

1  by  deleting  "Substantially  interfered" 
and  inserting  in  lieu  thereof  "Substantial 
interference",  and  by  deleting  "offense 
conduct  resulting  in". 

The  Commentary  to  i  2)1.8  captioned 
"Application  Notes"  is  amended  in  Note 

2  by  deleting  "This  section  applies  only 
in  the  case  of  a  conviction  under  the 
above  referenced  (or  equivalent) 
statute."  immediately  biefore  Tor 
offenses". 

Reason  for  Amendment-  The  purpose 
of  this  amendment  is  to  clarify  (he 
guideline. 

§2/1.9    Payment  to  Witness 

114,  Amendment  The  Commentary  to 
S  2)1.9  captioned  "Application  Notes"  is 
amended  in  Note  2  by  deleting  "This 
section  applies  only  in  the  case  of  a 
conviction  under  the  above  referenced 
(or  equivalent)  statute."  immediately 
before  "For  offenses". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary, 

115,  Amendment:  Section  2)1.9(b)(l)  is 
amended  by  deleting  "for  refusing  to 
testify"  and  inserting  in  lieu  thereof 
"made  or  offered  for  refusing  to  testify 
or  for  the  witness  absenting  himself  to 
avoid  testifying". 

The  Commentary  to  S  2)1.9  captioned 
"Application  Notes"  is  amended  by 
deleting: 

"1.  'Refusing  to  testify'  includes  absenting 
oneself  for  the  purpose  of  avoiding 
testifying.", 

and  by  renumbering  Notes  2  and  3  as  1 
and  2  respectively. 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  move  material 


from  the  Commentary  to  the  guideline 
itself  where  it  more  properly  belongs. 

Chapter  Two,  Part  K,  Offenses  Involving 
Public  Safety 

116.  Amendment  Sections  2Kl.4(c) 
and  2K1.5(c)  are  amended  by  deleting 
"higher"  whenever  it  appears  and 
inserting  in  lieu  thereof  "greater". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  correct  a  clerical 
error. 

§2K1.3    Unlawfully  Trafficking  In. 
Receiving,  or  Transporting  Explosives 

117.  Amendment  Section  2Kl.3(b)  is 
amended  by  deleting  "any  of  the 
following"  and  inserting  in  lieu  thereof 
"more  than  one". 

Section  2Kl.3(b)(5)  is  amended  by 
deleting  'Tirearm  offense"  and  inserting 
in  lieu  thereof  "offense  involving 
explosives". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline. 

§  2Kl.  4    Arson:  Property  Damage  By 
Use  of  Explosives 

118.  Amendment  Section  2Kl.4(b)  is 
amended  by  deleting  "any  of  the 
following"  and  inserting  in  lieu  thereof 
"more  than  one". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline. 

119.  Amendment  Section  2K1.4  is 
amended  by  inserting  the  following  as 
an  additional  subsection: 

"(d)  Note: 

(1)  The  specific  offense  characteristic  in 
subsection  (b)(4)  applies  only  in  the  case  of 
an  offense  committed  prior  to  November  13, 
1988.", 

The  Commentary  to  §  2K1,4  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "(only  in  the  case  of  an  o^ense 
committed  prior  to  November  18. 1988)" 
immediately  following  "(h)". 

The  Commentary  to  S  2K1.4  captioned 
"Background",  is  amended  by  deleting 
"used  fire  or  an  explosive  in  the 
commission  of  a  felony,"  and  by 
inserting  at  the  end  of  the  paragraph  the 
following  new  sentence:  "As  amended 
by  Section  6474(b)  of  the  Anti-Drug 
Abuse  Act  of  1988  (effective  November 
18, 1988),  18  U.S.C.  844(h)  sets  forth  a 
mandatory  sentencing  enhancement  of 
five  years  for  the  first  offense  and  ten 
years  for  subsequent  offenses  if  the 
defendant  was  convicted  of  using  fire  or 
an  explosive  to  commit  a  felony  or  of 
carrying  an  explosive  during  the 
commission  of  a  felony.  See  §  2K1.7.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  conform  the 


guideline  to  a  statutory  revision  to  18 
U.S.C.  844(h). 

§  2Kl. 5  Possessing  Dangerous  Weapons 
or  Materials  While  Boarding  or  Aboard 
an  Aircraft 

120,  Amendment  Section  2Kl,5(b)  is 
amended  by  deleting  "any  of  the 
following"  and  inserting  in  lieu  thereof 
"more  than  one". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline. 

121.  Amendment  Section  2Kl.5(b)(l) 
is  amended  by  deleting  "(i.e.,  the 
defendant  is  convicted  under  49  U.S.C. 
1472(1)(2)".  and  by  inserting  "is 
convicted  under  49  U.S.C.  1472(1)(2)  (i.e.. 
the  defendant"  immediately  before 
"acted". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline. 

§  2K1.7  Use  of  Fire  or  Explosive  to 
Commit  a  Federal  Felony 

122.  Amendment  Chapter  Two,  Part  K 
is  amended  by  inserting  as  an  additional 
guideline  the  following: 

"§2K1.7.     Use  of  Fire  or  Explosive  to 
Commit  a  Federal  Felony 

If  the  defendant,  whether  or  not  convicted 
of  another  crime,  was  convicted  under  18 
U.S.C.  844(h),  the  term  of  imprisonment  is 
that  required  by  statute. 

Commentary 

Statutory  Provision:  18  U.S.C.  844(h). 
Application  Notes: 

1.  The  statute  requires  a  term  of 
imprisonment  imposed  under  this  section  to 
run  consecutively  to  any  other  term  of 
imprisonment. 

2.  Imposition  of  a  term  of  supervised 
release  is  governed  by  the  provisions  of 

S  5D1.1  (Imposition  of  a  Term  of  Supervised 
Release).", 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  conform  the 
guideline  to  a  statutory  revision  of  the 
meaning  of  18  U.S.C.  844(h), 

Chapter  Two  Part  K,  Subpart  2 

123,  Amendment  Section  2K2.1  and 
accompanying  Commentary,  except  for 
Commentary  captioned  "Background", 
are  deleted  and  the  following  inserted  in 
lieu  thereof: 

"§2K2.1.  Unlawful  Receipt,  Possession,  or 
Transportation  of  Firearms  or  Ammunition 

(a)  Base  OfTense  Level  (Apply  the  greatest): 

(1)  16,  if  the  defendant  is  convicted  under 
18  U.S.C.  922(o)  or  26  U.S.C.  5861:  or 

(2)  12,  if  the  defendant  is  convicted  under 
18  U.S.C,  922(g),  (h).  or  (n):  or  if  the 
defendant,  at  the  time  of  the  offense,  had 
been  convicted  in  any  court  of  an  offense 
punishable  by  imprisormient  for  a  term 
exceeding  one  yean  or 

(3)  6,  otherwise. 


(b)  Specific  Offense  Characteristics 

(1)  If  the  defendant  obtained  or  possessed 
the  Firearm  or  ammunition  solely  for  lawful 
sporting  purposes  or  collection,  decrease  the 
offense  level  determined  above  to  level  6. 

(2)  If  the  firearm  was  stolen  or  had  an 
altered  or  obliterated  serial  number,  increase 
by  2  levels. 

(c)  Cross  References 

(1)  If  the  ofi'ense  involved  the  distribution 
of  a  firearm  or  possession  with  intent  to 
distribute,  apply  S  2K2.2  (Unlawful 
Trafficking  and  Other  Prohibited 
Transactions  Involving  a  Firearm]  if  the 
resulting  offense  level  is  greater  than  that 
determined  above. 

(2)  If  the  defendant  used  or  possessed  the 
firearm  in  cotmection  with  commission  or 
attempted  commission  of  another  offense, 
apply  S  2X1.1  (Attempt,  Solicitation,  or 
Conspiracy)  in  respect  to  that  other  offense,  if 
the  resulting  offense  level  is  greater  than  that 
determined  above. 

Statutory  Provisions:  18  U.S.C.  922(a)(1), 
(a)(3),  (a)(4).  (a)(6),  (e),  (f),  (g),  (h),  (i).  0),  (k), 
(1),  (n),  and  (o):  26  U.S.C.  5861(b),  (c),  (d).  (h), 
(i),  (j).  and  (k). 

Application  Notes: 

1.  The  definition  of  'firearm'  used  in  this 
section  is  that  set  forth  in  18  U.S.C.  921(a)(3) 
(if  the  defendant  is  convicted  under  18  U.S.C 
922)  and  26  U.S.C  5845(a)  (if  the  defendant  is 
convicted  under  26  U.S.C.  5861).  These 
definitions  are  somewhat  broader  than  that 
used  in  Application  Note  t(e)  of  the 
Commentary  to  S  iBl.l  (Application 
Instructions).  Under  18  U.S.C.  921(a)(3),  the 
term  Tirearm'  means  (A)  any  weapon 
(including  a  starter  gun)  which  will  or  is 
designed  to  or  may  readily  be  converted  to 
expel  a  projectile  by  the  action  of  an 
explosive:  (B)  the  frame  or  receiver  of  any 
such  weapon;  (C)  any  firearm  muffler  or 
firearm  silencer  or  (D)  any  destructive 
device.  Under  26  U.S.C.  5845(a),  the  term 
Tirearm'  includes  a  shotgun,  or  a  weapon 
made  from  a  shotgim,  with  a  barrel  or  barrels 
of  less  than  18  inches  in  length;  a  weapon 
made  from  a  shotgun  or  rifie  with  an  overall 
length  of  less  than  26  inches:  a  rifle,  or 
weapon  from  a  rifle,  with  a  barrel  or  barrels 
less  than  16  inches  in  length;  a  machine  gun; 
a  muffler  or  silencer  for  a  firearm;  a 
destructive  device;  and  certain  other  large 
bore  weapons. 

2.  Under  S  2K2.1(b](l),  intended  lawful  use, 
as  determined  by  the  surrounding 
circumstances,  provides  a  decrease  in  offense 
level.  Relevant  circumstances  include,  among 
others,  the  number  and  type  of  firearms 
(sawed-ofi  shotguns,  for  example,  have  few 
legitimate  uses)  and  ammunition,  the  location 
and  circumstances  of  possession,  the  nature 
of  the  defendant's  criminal  history  (e.g., 
whether  involving  firearms),  and  the  extent  to 
which  possession  was  restricted  by  local 
law.". 

Sections  2K2.2  and  2K2.3,  including 
titles  and  accompanying  Commentary, 
are  deleted  in  their  entirety  and  the 
following  substituted  in  lieu  thereof: 

"§  2K2.Z    Unlawful  Trafficking  and  Other 
Prohibited  Transactions  Involving  Firearms 

(a)  Base  Offense  Level: 


(1)  16,  if  the  defendant  is  convicted  under 
18  U.S.C.  922(o)  or  26  U.S.C.  5861; 

(2)  6,  otherwise. 

(b)  Specific  Offense  Characteristics 

(1)  If  the  offense  involved  distribution  of  a 
firearm,  or  possession  with  intent  to 
distribute,  and  the  number  of  firearms 
unlawfully  distributed,  or  to  be  distributed, 
exceeded  two,  increase  as  follows: 


Numt>er  of  firearms 

Increase 
in  level 

(A)  3-4  

Add  1 

(R)  S-T 

Add  2 

(C)  S-12 

Adda 

(n)  13-?4        

Add4 

(E)  25-49 

(F)  50  Of  more 

Adds. 
Add  6. 

(2)  If  any  of  the  firearms  was  stolen  or  had 
an  altered  or  obliterated  serial  number, 
increase  by  2  levels. 

(3)  If  more  thaitone  of  the  following 
applies,  use  the  greater 

(A)  If  the  defendant  is  convicted  under  18 
U.S.C  922(d),  increase  by  6  levels:  or 

(B)  If  the  defendant  is  convicted  under  18 
U.S.C.  922  (b)(1)  or  (b)(2),  increase  by  1  level. 

(c)  Cross  Reference 

(1)  If  the  defendant,  at  the  time  of  the 
offense,  had  been  convicted  in  any  court  of  a 
crime  punishable  by  imprisonment  for  a  term 
exceeding  one  year,  apply  {  2K2.1  (Unlawful 
Possession,  Receipt  or  Transportation  of  a 
Firearm  or  Ammunition)  if  the  resulting 
offense  level  is  greater  than  that  determined 
above. 

Commentary 

Statutory  Provisions:  18  U.S.C.  922  (a)(1). 
(a)(2),  (a)(5),  (b).  (c),  (d),  (e),  (0.  (i).  (j).  (k).  (1). 
(m),  (o);  26  U.S.C  5881  (a),  (e).  (f),  (g).  (j).  and 

(1). 

Application  Note 

1.  The  definition  of  firearm  used  in  this 
section  is  that  set  forth  in  18  U.S.C  921(a)(3) 
(if  the  defendant  is  convicted  under  18  U.S.C. 
922)  and  26  U.S.C.  5845(a)  (if  the  defendant  is 
convicted  under  26  U.S.C  5861).  These 
definitions  are  somewhat  broader  than  that 
used  in  Application  Note  1(e)  of  the 
Commentary  to  {  iBl.l  (Application 
Instructions).  Under  18  U.S.C.  921(a)(3).  the 
term  'firearm'  means  (A)  any  weapon 
(including  a  starter  gun)  which  will  or  is 
designed  to  or  may  readily  be  converted  to 
expel  a  projectile  by  the  action  of  an 
explosive;  (B)  the  frame  or  receiver  of  any 
such  weapon;  (C)  any  firearm  muffler  or 
firearm  silencer  or  (D)  any  destructive 
device.  Under  26  U.S.C.  5845(a).  the  term 
'firearm'  includes  a  shotgun,  or  a  weapon 
made  from  a  shotgun,  with  a  barrel  or  barrels 
of  less  than  18  inches  in  length:  a  weapon 
made  from  a  shotgun  or  rifle  with  an  overall 
length  of  less  than  26  inches;  a  rifle,  or 
weapon  from  a  rifle,  with  a  barrel  or  barrels 
less  than  16  inches  in  length;  a  machine  gun; 
a  muffler  or  silencer  for  a  firearm;  a 
destructive  device;  and  certain  other  large 
bore  weapons. 
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2.  If  the  number  of  weapons  involved 
exceeded  Tifty.  ma  upward  departure  may  be 
warranted.  An  upward  departure  especially 
may  be  warranted  in  tha  case  of  large 
numbers  of  militaty  type  weapons  (e.g.. 
machine  guns,  automatic  weapons,  assault 
rifles). 

Background:  This  guideline  applies  to  a 
variety  of  offenses  involving  firearms, 
ranging  from  unlawful  distribution  of 
silencers,  machine  guns,  sawed-off  shotguns 
and  destructive  devices,  to  essentially 
technical  violations.". 

"§2K2.3.    Receiving.  Transporting.  Shipping 
or  Transferring  a  Firearm  or  Ammunition 
With  Intent  to  Commit  Another  Offense,  or 
With  Knowledge  that  It  Will  Be  Used  in 
Committing  Another  Offense 

(a)  Base  Offense  Level  (Apply  the  greatest): 

(1)  The  offense  level  from  |  2X1.1  (Attempt, 
Solicitation,  or  Conspiracy)  in  respect  to  the 
offense  that  the  defendant  intended  or  knew 
was  to  be  committed  with  the  firearm:  or 

(2)  The  offense  level  from  i  2IC2.1 
(Unlawful  Receipt.  Possessioa  or 
Transportation  of  a  Firearm),  or  i  2K2.2 
(Unlawful  Trafficking  and  Otlter  Prohibited 
Transactions  Involving  a  Firearm),  as 
applicable,  or 

(3)12. 

Commentary 
Statutory  Provisions:  18  U.S.C  S24  (b).  (f). 

Reason  for  Amendment-  This 
amendment  addresses  a  number  of 
diverse  substantive  and  technical 
issues,  as  well  as  the  creation  of  several 
new  ofTenses,  and  increased  statutory 
maximum  penalties  for  certain  other 
offenses.  Because  there  exist  a  large 
number  of  overlapping  statutory 
provisions,  the  three  basic  guidelines, 
S  2K2.1  (Possession  by  a  prohibited 
person).  S  2K2.2  (Possession  of  certain 
types  of  weapons),  and  S  2K2.3 
(Unlawful  trafficking)  are  not  closely 
tied  to  the  actual  conduct.  The 
amendment  addresses  this  issue  by 
consolidating  the  current  three 
guidelines  into  two  guidelines:  (1) 
unlawful  possession,  receipt,  or 
transportation,  and  (2)  unlawful 
tra^icking;  and  by  more  carefully 
drawing  the  distinctions  between  the 
base  offense  levels  provided.  The  third 
guideline  in  this  amendment  is  a  new 
guideline  to  address  transfer  of  a 
weapon  with  intent  or  knowledge  that  it 
will  be  used  to  conunit  another  offense 
(formerly  covered  in  a  cross  reference) 
and  a  new  offense  added  by  the  Anti- 
Drug  Abuse  Act  of  1988  (Section  6211) 
(Interstate  travel  to  acquire  a  firearm  for 
a  criminal  purpose). 

The  base  offense  level  for  conduct 
covered  by  the  current  S  2K2.1  is 
increased  in  the  amendment  from  9  to 
12.  The  statutorily  authorized  maximum 
sentence  for  the  conduct  covered  under 
S  2K2.1  was  increased  from  Bve  to  ten 


years  by  the  Anti-Drug  Abuse  Act  of 
1968  (Section  6462).  Note,  however,  that 
the  most  aggravated  conduct  under 
S  2K2.1  (possession  of  a  weapon  during 
commission  of  another  offense)  is 
handled  by  the  cross-reference  at 
subsection  (c)  and  is  based  upon  the 
offense  level  for  an  attempt  to  commit 
the  underlying  offense.  See  Background 
Commentary  to  current  i  2K2.1.  The 
offense  level  for  imlawful  possession  of 
a  machine  gun,  sawed  off  shotgim,  or 
destructive  device  is  increased  from  12 
to  16.  In  addition,  the  amendment  raises 
the  enhancement  for  stolen  weapons  or 
obliterated  serial  numbers  &om  1  to  2 
levels  to  better  reflect  the  seriousness  of 
this  conduct.  The  numbers  currently 
used  in  the  table  for  the  distribution  of 
multiple  weapons  in  9  2K2.2  are 
amended  to  increase  the  offense  level 
more  rapidly  for  sale  of  multiple 
weapons. 

§  2K2.4    Use  of  Firearms  or  Armor- 
Piercing  Ammunition  During  or  in 
Relation  to  Certain  Crimes 

124.  Amendment-  Section  2K2.4  is 
amended  by  deleting  "penalties  are 
those"  and  inserting  in  lieu  thereof 
"term  of  imprisonment  is  that". 

The  Commentary  to  S  2K2.4  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  additional  Note: 

"3.  Imposition  of  a  term  of  supervised 
release  iii  governed  by  the  provisions  of 
§  5D1.1  (Imposition  of  a  Term  of  Supervised 
Release).". 

Section  2K2.4  is  amended  by  inserting 
"(a)"  immediately  before  "If",  and  by 
inserting  as  an  additional  subsection  the 
following: 

"(b)  Special  Instructions  for  Fines: 
(1)  When  there  is  a  federal  conviction  for 
the  underlying  offense,  the  fine  guideline 
shall  be  the  fine  guideline  that  would  have 
been  applicable  had  there  only  been  a 
conviction  for  the  underlying  offense.  This 
guideline  shall  be  used  as  a  consolidated  Rne 
guideline  for  both  the  underlying  offense  and 
the  conviction  underlying  this  section.". 

The  Commentary  to  9  2K2.4  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  as  an  additional 
Note: 

"4.  Subsection  (b]  sets  forth  special 
provisions  concerning  the  imposition  of  Gnes. 
Where  there  is  also  a  conviction  for  the 
underlying  offense,  a  consolidated  fine 
guideline  is  determined  by  the  offense  level 
that  would  have  applied  to  the  underlying 
offense  absent  a  conviction  under  18  IJ.S.C. 
924(c)  or  929(a).  This  is  because  the  offense 
level  for  the  underlying  offense  may  be 
reduced  when  there  is  also  a  conviction 
under  18  U.S.C.  924(c)  or  929(a)  in  that  any 
specific  offense  characteristic  for  possession, 
use.  or  discharge  of  a  Rrearm  is  not  applied 
(see  Application  Note  2).  The  Commission 


has  not  estabhshed  a  Hne  guideline  range  for 
the  unusual  case  in  which  there  is  no 
conviction  for  the  underlying  offense.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  address  the 
imposition  of  a  Hne  or  term  of 
supervised  release  when  this  guideline 
applies. 

§  2K2.5    Possession  of  Firearms  and 
Dangerous  Weapons  in  Federal 
Facilities 

125.  Amendment  Chapter  Two,  Part  K 
is  amended  by  adding  the  following  new 
guideline  and  accompanying 
commentary: 

"§  2K2J   Possession  of  Firearms  and 
Dangerous  Weapons  in  Federtit  Facilities 

(a)  Base  Offense  Level:  6 

(b)  Cross  Reference 

(1)  If  the  defendant  possessed  the  firearm 
or  other  dangerous  weapon  with  intent  to  use 
it  in  the  commission  of  another  offense,  apply 
8  2X1.1  (Attempt.  Solicitatioa  or  Conspiracy) 
in  respect  to  that  other  offense  if  the  resulting 
offense  level  is  greater  than  that  determined 
above. 

Commentary 
Statutory  Provision:  18  U.S.C  930.". 

Reason  for  Amendment  This 
amendment  adds  a  guideline  to  cover  a 
new  offense  enacted  by  Section  6215  of 
the  Anti-Drug  Abuse  Act  of  198a 

A  base  offense  level  of  6  is  provided 
for  the  misdemeanor  portion  of  this 
statute.  The  felony  portion  of  this  statute 
(possession  with  intent  to  conunit 
another  offense)  is  treated  as  if  an 
attempt  to  commit  that  other  offense. 

§2L1.1    Smuggling.  Transporting,  or 
Harboring  an  Unlawful  Alien 

126.  Amendment  Section  2Ll.l(b)  is 
amended  by  inserting  as  a  new 
subsection  the  following: 

"(3)  If  the  defendant  is  an  unlawful  alien 
who  has  been  deported  (voluntarily  or 
involuntarily)  on  one  or  more  occasions  prior 
to  the  instant  offense,  and  the  offense  level 
determined  above  is  less  than  level  8, 
increase  to  level  8.". 

The  Commentary  to  9  2L1.1  captioned 
"Application  Notes"  is  amended  in  Note 
6  by  deleting  "enhancement  at 
9  2Ll.l(b)(l)  does  not  apply"  and 
inserting  in  lieu  thereof  "reduction  at 
9  2Ll.l(b)(l)  applies". 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  provide  an 
offense  level  that  is  no  less  than  that 
provided  under  9  ZLl.2  in  the  case  of  a 
defendant  who  is  a  previously  deported 
alien,  and  to  conform  Application  Note  6 
of  the  Commentary  to  9  2L1.1  to  the 
January  1988  revision  of  9  2L1.1. 
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§  2L1.2    Unlawfully  Entering  or 
Remaining  in  the  United  States 

127.  Amendment  Section  2L1.2  is 
amended  by  inserting  the  following  as  a 
specific  offense  characteristic: 

"(b)  Specific  Offense  Characteristic 

(1)  If  the  defendant  previously  was 
deported  after  sustaining  a  conviction  for  a 
felony,  other  than  a  felony  involving  violation 
of  the  immigration  laws,  increase  by  4 
levels.", 

The  Commentary  to  9  2L1.2  captioned 
"Application  Notes"  is  amended  by 
adding  the  following  additional  Notes: 

"3.  A  4-level  increase  is  provided  under 
subsection  (b)(l]  in  the  case  of  a  defendant 
who  was  previously  deported  after  sustaining 
a  conviction  for  a  felony,  other  than  a  felony 
involving  a  violation  of  the  immigration  laws. 
In  the  case  of  a  defendant  previously 
deported  affer  sustaining  a  conviction  for  an 
aggravated  felony  as  defined  in  8  U.S.C 
ll(n(a).  or  for  any  other  violent  felony,  an 
upward  departure  may  be  warranted. 

4.  The  adjustment  under  §  2Ll.2(b)(l)  is  in 
addition  to  any  criminal  history  points  added 
for  such  conviction  in  Chapter  4,  Part  A 
(Criminal  History).". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  add  a  speciRc 
offense  characteristic  to  provide  an 
increase  in  the  case  of  an  alien 
previously  deported  after  conviction  of  a 
felony  other  than  an  immigration  law 
violation.  This  specific  offense 
characteristic  is  in  addition  to,  and  not 
in  lieu  of.  criminal  history  points  added 
for  the  prior  sentence.  The  amendment 
provides  for  consideration  of  an  upward 
departure  where  the  previous 
deportation  was  for  an  "aggravated 
felony"  or  for  any  other  violent  felony. 

§  2Lij   Engaging  in  a  Pattern  of 
Unlawful  Employment  of  Aliens 

128.  Amendment  Section  2L1.3  and 
the  Commentary  thereto  are  amended 
by  deleting  the  entire  text  thereof, 
including  the  title,  as  follows: 

"§  2L13.    Engaging  in  a  Pattern  of  Unlawful 
Employment  of  Aliens 

(a)  Base  Offense  Level:  8 
Commentary 

Statutory  Provision:  8  U.S.C  1324a(f)(l). 

Background:  The  offense  covered  under 
this  section  is  a  misdemeanor  for  which  the 
maximum  term  of  imprisonment  authorized 
by  statute  is  six  months.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  delete  a 
guideline  applying  only  to  a  petty 
offense.  Petty  offenses  were  deleted 
from  coverage  of  the  guidelines  by  the 
adoption  of  9  lBl.9  (effective  June  15. 
1988). 


§  2L2. 1    Trafficking  in  Evidence  of 
Citizenship  or  Documents  Authorizing 
Entry 

129.  Amendment  Section  2L2.1(a)  is 
amended  by  deleting  "6"  and  inserting 
in  lieu  thereof  "9". 

Section  2L2.1(b)(l)  is  amended  by 
deleting  "for  profit,  increase  by  3  levels" 
and  inserting  in  lieu  thereof  "other  than 
for  profit,  decrease  by  3  levels". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  conform  the 
structure  of  this  guideline  to  that  of 
9  2L1.1. 

§  2L2.2    Fraudulently  Acquiring 
Evidence  of  Citizenship  or  Documents 
Authorizing  Entry  for  Own  Use 

130.  Amendment  Section  2L2.2  is 
amended  by  inserting  as  a  new 
subsection  the  following: 

"(b)  Specific  Offense  Characteristic 

(1)  If  the  defendant  is  an  unlawful  alien 
who  has  been  deported  (voluntarily  or 
involuntarily)  on  one  or  more  occasions  prior 
.to  the  instant  offense,  increase  by  2  levels.". 

The  Commentary  to  9  2L2.2  captioned 
"Application  Notes"  is  amended  by 
deleting: 

"1.  In  the  case  of  a  defendant  who  is  an 
unlawful  alien  and  has  been  deported 
(voluntarily  or  involuntarily)  on  one  or  more 
occasions  prior  to  the  instant  offense,  the 
Commission  recommends  an  upward 
departure  of  2  levels  in  order  to  pro\ide  a 
result  equivalent  to  i  2L1.2.", 

by  renumbering  Note  2  as  Note  1.  and  by 
deleting  "Notes"  and  inserting  in  lieu 
thereof  "Note". 

Reason  for  Amendment  The  purpose 
of  this  amendment  it  to  convert  a 
departure  recommendation  into  a 
specific  offense  characteristic. 

^  2L2.3    (Trafficking  in  a  United  States 
Passport 

131.  Amendment  Section  2L2.3(a]  is 
amended  by  deleting  "6"  and  inserting 
in  lieu  thereof  "9". 

Section  2L2.3(b)(l]  is  amended  by 
deleting  "for  profit,  increase  by  3  levels" 
and  inserting  in  lieu  thereof  "other  than 
for  profit,  decrease  by  3  levels". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  conform  the 
structure  of  this  guideline  to  that  of 
9  2L1.1. 

§  2L2.4    Fraudulently  Acquiring  or 
Improperly  Using  a  United  States 
Passport 

132.  Amendment  Section  2L2.4  is 
amended  by  inserting  as  a  new 
subsection  the  following: 

"(b)  Specific  Offense  Characteristic 

(1)  If  the  defendant  is  an  unlawful  alien 
who  has  been  deporied  (voluntarily  or 


involuntarily)  on  one  or  more  occasions  prior 
to  the  instant  offense,  increase  by  2  levels  ". 

The  Commentary  to  9  2L2.4  captioned 
"Application  Notes"  is  amended  by 
deleting: 

"1.  In  the  case  of  a  defendant  who  is  an 
unlawful  alien  and  has  been  deported 
(voluntarily  or  involuntarily)  on  one  or  more 
occasions  prior  to  the  instant  offense,  the 
Commission  recommends  an  upward 
departure  of  2  levels  in  order  to  provide  a 
result  equivalent  to  i  2L1.2.", 

by  renumbering  Note  2  as  Note  1.  and  by 
deleting  "Notes"  and  inserting  in  lieu 
thereof  "Note". 

Reason  for  Amendment- TYie  purpose 
of  this  amendment  is  to  convert  a 
departure  recommendation  into  a 
specific  offense  characteristic 

§  2N3. 1    Odometer  Laws  and 
Regulations) 

133.  Amendment  Section  2N3.1  is 
amended  by  deleting: 

"(b)  If  more  than  one  vehicle  was  involved, 
apply  S  2F1.1  (Offenses  Involving  Fraud  or 
Deceit).". 

and  inserting  in  lieu  thereof: 

"(b)  Cross  Reference 

(1)  If  the  offense  involved  more  than  one 
vehicle,  apply  §  2F1.1  (Fraud  and  Deceit).". 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  correct  a 
clerical  error  and  to  conform  the 
phraseology  of  this  subsection  to  that 
used  elsewhere  in  the  guidelines. 

§2P1.1  Escape,  Instigating  or  Assisting 
Escape 

134.  Amendment  Section  2Pl.l(a)  is 
amended  by  deleting: 

"(1)  13.  if  from  lawful  custody  resulting 
from  a  conviction  or  as  a  result  of  a  lawful 
arrest  for  a  felony: 

(2)  8,  if  from  lawful  custody  awaiting 
extradition,  pursuant  to  designation  as  a 
recalcitrant  witness  or  as  a  result  of  a  Idw  ful 
arrest  for  a  misdemeanor.", 

and  inserting  in  lieu  thereof: 

"(1)  13.  if  the  custody  or  confinement  is  by 
virtue  of  an  arrest  on  a  charge  of  felony,  ur 
conviction  of  any  offense: 

(2)  8.  otherwise". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
language  of  the  guideline  by  making  it 
conform  more  closely  to  that  used  in  18 
U.S.-C.  751,  the  statute  from  which  it  was 
derived. 

135.  Amendment  Section  2Pl.l(b){3)  is 
amended  by  deleting: 

"If  the  defendant  committed  the  offense 
while  a  correctional  officer  or  other  emplo>f« 
of  the  Department  of  justice,  increase  b\  2 
levels.". 
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and  inserting  in  lieu  thereof: 

"If  the  defendant  was  a  law  enforcement  or 
correctional  ofTicer  or  employee,  or  an 
employee  of  the  Department  of  Justice,  at  the 
lime  of  the  offense,  increase  by  2  levels.". 

Reason  for  Amendment:  The  current 
specific  offense  characteristic  (b)(3) 
applies  only  to  correctional  officers  or 
Justice  Department  employees,  and  not 
to  local  or  state  law  enforcement 
officers  who  might  have  custody  of  a 
federal  prisoner,  or  even  to  federal  law 
enforcement  officers  who  are  not 
employed  by  the  Department  of  Justice 
(e.g..  Secret  Service  agents  are  employed 
by  the  Treasury  Department).  It  also 
does  not  appear  to  apply  to  law 
enforcement  or  correctional  employees 
who  are  not  sworn  officers  unless  they 
are  Justice  Department  employees.  The 
purpose  of  this  amendment  is  to  correct 
this  anomaly. 

§  2P1.2    Pro  viding  or  Possessing 
Contraband  in  Prison 

136.  Amendment:  Section  2Pl.2(b)(l)  is 
amended  by  deleting: 

"If  the  defendant  committed  the  offense 
while  a  correctional  oRicer  or  other  employee 
of  the  Department  of  Justice,  increase  by  2 
levels.", 

and  inserting  in  lieu  thereof: 

"If  the  defendant  was  a  law  enforcement  or 
correctional  officer  or  employee,  or  an 
employee  of  the  Department  of  Justice,  at  the 
time  of  the  offense,  increase  by  2  levels.". 

Reason  for  Amendment:  The  current 
specific  offense  characteristic  (b)(1) 
applies  only  to  correctional  officers  or 
Justice  Department  employees,  and  not 
to  local  or  state  law  enforcement 
officers  who  might  have  custody  of  a 
federal  prisoner,  or  even  to  federal  law 
enforcement  officers  who  are  not 
employed  by  the  Department  of  Justice 
(e.g..  Secret  Service  agents  are  employed 
by  the  Treasury  Department).  It  also 
does  not  appear  to  apply  to  enforcement 
or  correctional  employees  who  are  not 
sworn  officers  unless  they  are  Justice 
Department  employees.  The  purpose  of 
this  amendment  is  to  correct  this 
anomaly. 

137.  Amendment:  Section  2P1.2  is 
amended  by  inserting  the  following 
cross  reference: 

"(c)  Cross  Reference 

(1)  If  the  defendant  is  convicted  under  18 
U.S.C.  1791(a)(1)  and  is  punishable  under  IS 
U.S.C.  1791(b)(1).  the  offense  level  is  2  plus 
the  offense  level  from  \  ZDl.l.  but  in  no  event 
less  than  level  28.". 

The  Commentary  to  S  2P1.2  captioned 
"Application  Note"  is  amended  by 
deleting  "Note"  and  inserting  in  lieu 
thereof  "Notes",  and  by  inserting  the 
following  as  an  additional  Note: 


"2.  Pursuant  to  18  U.S.C.  1791(c),  as 
amended,  a  sentence  imposed  upon  an 
inmate  for  a  violation  of  IS  U.S.C.  1791  shall 
be  consecutive  to  the  sentence  l>eing  served 
at  the  time  of  the  violation.". 

Reason  for  Amendment:  This 
amendment  implements  the  direction  to 
the  Commission  in  Section  6488  of  the 
Anti-Drug  Abuse  Act  of  1988. 

§  2P1.4    Trespass  on  Bureau  of  Prisons 
Facilities 

138.  Amendment:  Section  2pl.4  and 
the  Commentary  thereto  are  amended 
by  deleting  the  entire  text,  including  the 
title,  as  follows: 

"§  2P1.4.  Trespass  on  Bureau  of  Prisons 
Facilities 

(a)  Base  Offense  Level:  8 

Commentary 

Statutory  Provision:  18U.S.C.  1793.". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  delete  a 
guideline  applying  only  to  a  petty 
offense.  Petty  offenses  were  deleted 
from  coverage  of  the  guidelines  by  the 
adoption  of  §  lBl.9  (effective  June  15, 
1988). 

§  2Q1.3    Mishandling  of  Other 
Environmental  Pollutants; 
Recordkeeping,  Tampering  and 
Falsification 

139.  Amendment:  The  Commentary  to 
S  2Q1.3  captioned  "Statutory 
Provisions"  is  amended  by  deleting 

"8  4912,". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  delete  a 
reference  to  a  petty  offense. 

§  2Q1.4    Tampering  or  Attempted 
Tampering  with  Public  Water  System 

140.  Amendment:  Section  2Ql.4(b)(l) 
is  amended  by  inserting  "bodily" 
immediately  preceding  "injury". 

The  Commentarj-  to  S  2Q1.4  captioned 
"Application  Note  '  is  amended  by 
deleting  Note  1  and  inserting  in  lieu 
thereof: 

"1.  'Serious  bodily  injury'  is  defmed  in  the 
Commentary  to  }  IBI.I  (Application 
Instructions).". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  correct  a  clerical 
error. 

§  2Q1.5    Threatened  Tampering  with 
Public  Water  System 

141.  Amendment:  Section  2Ql.5(b)  is 
amended  by  deleting: 

"(2)  If  the  purpose  of  the  offense  was  to 
influence  government  action  or  to  extort 
money,  increase  by  S  levels.", 

and  by  inserting  as  a  new  subsection: 


"(c)  Cross  Reference 

(1)  If  the  purpose  of  the  offense  was  to 
influence  government  action  or  to  extort 
money,  apply  §  2B3.2  (Extortion  by  Force  or 
Threat  of  Injury  or  Serious  D"'mage).". 

Section  2Ql.5(b]  is  amended  by 
deleting  "Characteristics"  and  inserting 
in  lieu  thereof  "Characteristic". 

Reason  for  Amendment:  The  purposes 
of  this  amendment  are  to  convert  a 
specific  offense  characteristic  to  a  cross- 
reference  and  render  the  guidelines 
internally  more  consistent. 

§  2Q1.6    Hazardous  or  Injurious 
Devices  on  Federal  Lands 

142.  Amendment:  Chapter  Two,  Part 
Q,  Subpart  1,  is  amended  by  inserting 
the  following  additional  guideline  and 
accompanying  Commentary: 

"§  2Q1.6.  Hazardous  or  Injurious  Devices  on 

Federal  Lands 

(a)  Base  Offense  Level  (Apply  the  greatest): 

(1)  If  the  intent  was  to  violate  the 
Controlled  Substance  Act.  apply  {  2D1.9 
(Placing  or  Maintaining  Dangerous  Devices 
on  Federal  Property  to  Protect  the  Unlawful 
Production  of  Controlled  Substances); 

(2)  If  the  intent  was  to  obstruct  the 
harvesting  of  timber,  and  property 
destruction  resulted,  apply  S  2B1.3  (Property 
Damage  or  Destruction  (Other  Than  by  Arson 
or  Explosives)): 

(3)  If  the  offense  involved  reckless 
disregard  to  the  risk  that  another  person 
would  be  placed  in  danger  of  death  or  serious 
bodily  injury  under  circumstances 
manifesting  extreme  indifference  to  such  risk, 
the  offense  level  from  S  2A2.2  (Aggravated 
Assault); 

(4)  6,  otherwise. 

Statutory  Provision:  18  U.S.C.  1864. 

Background:  The  statute  covered  by  this 
guideline  proscribes  a  wide  variety  of 
conduct,  ranging  from  placing  nails  in  trees  to 
interfere  with  harvesting  equipment  to 
placing  anti-personnel  devices  capable  of 
causing  death  or  serious  bodily  injury  to 
protect  the  unlawful  production  of  a 
conu-olled  substance.  Subsections  (a)(1)- 
(a)(3)  cover  the  more  serious  forms  of  this 
offense.  Subsection  (a)(4]  provides  a 
minimum  offense  level  of  6  where  the  intent 
was  to  obstruct  the  har\-esting  of  timber  and 
little  or  no  property  damage  resulted.". 

Reason  for  Amendment:  The  proposed 
amendment  adds  a  guideline  to  cover  an 
offense  created  by  Section  6254(f)  of  the 
Anti-Drug  Abuse  Act  of  1988. 

§  2Q2. 1    Specially  Protected  Fish, 
Wildlife,  and  Plants 

§  2Q2.2    Lacey  A  cL  Smuggling  and 
Otherwise  Unlawfully  Dealing  in  Fish, 
Wildlife,  and  Plants 

143.  Amendment:  Section  2Q2.1  is 
amended  in  the  title  by  inserting  at  the 
end  ":  Smuggling  and  Otherwise 
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Unlawfully  Dealing  in  Fish.  Wildlife, 
and  Plants". 

The  Commentary  to  S  2Q2.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  immediately  before  the  period 
at  the  end  ",  3373(d);  18  U.S.C.  545". 

The  Commentary  to  S  2Q2.1  captioned 
"Background"  is  amended  by  deleting 
"and  the  Fur  Seal  Act.  These  statutes 
provide  special  protection  to  particular 
si)ecie8  of  fish,  wildlife  and  plants."  and 
inserting  in  lieu  thereof  "the  Fur  Seal 
Act,  the  Lacey  Act,  and  to  violations  of 
18  U.S.C.  545  where  the  smuggling 
activity  involved  fish,  wildlife,  or 
plants.". 

Section  2Q2.2  is  amended  by  deleting 
the  guideline  and  the  Commentary 
thereto,  including  the  title,  in  its  entirety, 
as  follows: 

"§2Q2.Z    Lacey  Act:  Smuggling  and 
Otherwise  Unlawfully  Dealing  in  Fish, 
Wildlife,  and  Plants 

(a)  Base  Offense  Levek 

(1)  6,  if  the  defendant  knowingly  imported 
or  exported  fish,  wildlife,  or  plants,  or 
knowingly  engaged  in  conduct  involving  the 
sale  or  purchase  of  fish,  wildlife,  or  plants 
with  a  market  value  greater  than  $350;  or 

(2)4. 

(b)  Speciflc  Offense  Characteristics 

(1)  If  the  offense  involved  a  commercial 
purpose,  increase  by  2  levels. 

(2)  If  the  offense  involved  fish,  wildlife,  or 
plants  that  were  not  quarantined  as  required 
by  law,  increase  by  2  levels. 

(3)  Apply  the  greater 

(A)  If  the  market  value  of  the  fish,  wildlife, 
or  planU  exceeded  $Z.00a  increase  the 
offense  level  by  the  corresponding  number  of 
levels  from  the  table  in  S  2F1.1  (Fraud  and 
Deceit);  or 

(B)  If  the  offense  involved  a  quantity  of 
fish,  wildlife,  or  plants  that  was  substantial  in 
relation  either  to  the  overall  population  of  the 
species  or  to  a  discrete  subpopalation. 
increase  by  4  levels. 

Cominentary 

Statutory  Provisions:  16  U.S.C. 
3773(d);  18  VS.C.  545. 

Application  Note: 

1.  This  section  applies  to  violations  of 
18  U.S.C.  545  where  the  smuggling 
activity  involved  fish,  wildlife,  or  plants. 
In  other  cases,  see  S  S  2T3.1  and  2T3.2. 

Background:  This  section  applies  to 
violations  of  the  Lacey  Act  Amendments 
of  1981. 16  U.S.C.  3373(d).  and  to 
violations  of  18  U.S.C.  545  where  the 
smuggling  activity  involved  fish, 
wildlife,  or  plants.  These  are  the 
principal  enforcement  statutes  utilized 
to  combat  interstate  and  foreign 
commerce  in  unlawfully  taken  fish, 
wildlife,  and  plants.  The  adjustments  for 
speciffc  offense  characteristics  are 
identical  to  those  in  S  2Q2.1.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  consolidate  two 


guidelines  that  cover  very  similar 
offenses. 

144.  Amendment  Section  2Q2.1(b)(3) 
is  amended  by  deleting  "Apply  the 
greater"  and  inserting  in  lieu  thereof  "(If 
more  than  one  applies,  use  the 
greater):". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  conform  the 
guideline  to  the  style  of  other  guidelines. 

§2Rl.l    Bid-Rigging,  Price-Fixing  or 
Market-Allocation  Agreements  Among 
Competitors 

145.  Amendment  Section  2Rl.l(b)(2) 
is  amended  in  the  first  column  of  the 
table  by  deleting: 

"Volume  of  Commerce 

(A)  less  than  $14)00,000 

(B)  $i.ooaooo-«4.ooaooo 

(C)  $4.000.001-$15,000,000 

(D)  $15,000,001-150,000.000 

(E)  over  $5a000.000 ". 

and  inserting  in  iieu  thereof: 

"Volume  of  Commerce  (Apply  the 
Greatest) 

(A)  Less  than  $1,000,000 

(B)  $1.000.00O-$4.000XI00 

(C)  More  than  $100a000 

(D)  More  than  $15,000,000 

(E)  More  than  S50.00a000". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  eliminate  minor 
gaps  in  the  loss  table. 

§2Sl.l    Laundering  of  Monetary 
Instruments 

146.  Amendment  Section  2Sl.l(bM2)  it 
amended  in  the  first  column  of  the  table 
by  deleting: 

"Value 

(A)  $100,000  or  less 

(B)  $100,001-$200,000 

(C)  $200,001-«350,000 

(D)  $350.001-S600,000 

(E)  $600.001-$1,000,000 

(F)  $1,000,001-$2.000.000 

(G)  $2,ooaooi-$3.5oaooo 

(H)  $3,50a001-$6.00G,000 

(I)  $6.ooo,ooi-$io.ooaooo 
0)  $iaooaooi-$2o.ooaooo 

(K)  $20,00a001-$35.000.000 

(L)  $35,ooaooi-$6aooo.ooo 

(M)  $60,000,001-$100.000.000 
(N)  more  than  $100,000,000", 

and  inserting  in  lieu  thereof: 

"Value  (Apply  the  Greatest) 

(A)  $100,000  or  less 

(B)  More  than  $10aOOO 

(C)  More  than  $200,000 

(D)  More  than  $350,000 

(E)  More  than  $600,000 

(F)  More  than  $1,000,000 

(G)  More  than  $2.00a000 
(H)  More  than  $3,500,000 
(I)  More  than  $6,000,000 
U)  More  than  $10,000,000 
(K)  More  than  $20.00a000 
(L)  More  than  $35,000,000 
(M)  More  than  $60,000,000 


(N)  More  than  $100,000,000". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  eliminate  minor 
gaps  in  the  value  table. 

147.  Amendment  The  Commentary  to 
i  2S1.I  captioned  "Background"  is 
amended  in  the  third  paragraph  by 
adding  the  following  new  sentence  at 
the  end  thereof:  "Effective  November  18. 
1988. 18  U.S.C.  1956(a)(1)(A)  contains 
two  subdivisions. 

The  base  offense  level  of  23  applies  to 
section  1956(a)(1)(A)  (i)  and  (ii). ". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  reflect  a 
statutory  revision  made  by  Section  6471 
of  the  Anti-Drug  Abuse  Act  of  198a 

148.  Amendment  The  Commentary  to 
§  2S1.1  captioned  "Background"  is 
amended  in  the  fourth  paragraph  by 
deleting  "scope  of  the  criminal 
enterprise  as  well  as  the  degree  of  the 
defendant's  involvement"  and  inserting 
in  lieu  thereof  "magnitude  of  the 
criminal  enterprise,  and  the  extent  to 
whidi  the  defendant  aided  the 
enterprise". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary. 

§2S1.2    Engaging  in  Monetary 
Transactions  in  Property  Derived  From 
Specified  Unlawful  Activity 

149.  Amendment  Section 
2Sl.2(b)(1)(A)  is  amended  by  adding  at 
the  end  "or". 

Reason  for  Antendment  The  purpose 
of  this  amendment  is  to  correct  a  clerical 
error. 

§  2SI.3    Failure  to  Report  Monetary 
Transactions;  Structuring  Transactions 
to  Evade  Reporting  Requirements 

150.  Amendment  Section 
2Sl.3(a)(l)(C)  is  amended  by  deleting 
"the  proceeds  of  criminal  activity"  and 
inserting  in  lieu  thereof  "criminally 
derived  property",  and  in  subsection 
(b)(1)  by  inserting  "property" 
immediately  following  "criminally 
derived". 

The  Commentary  to  S  2S1.3  captioned 
"Application  Note"  is  amended  by 
deleting: 

"1.  As  used  in  this  guideline,  funds  or  other 
property  are  the  'proceeds  of  criminal 
activity'  or  'criminally  derived'  if  they  a.-e 
'criminally  derived  property,'  within  the 
meaning  of  18  U.S.C.  1957.", 

and  inserting  in  lieu  thereof: 

"1.  'Criminally  derived  property'  means 
any  property  constituting,  or  derived  from, 
proceeds  obtained  from  a  criminal  offense. 
See  18  U.S.C.  1957(f)(2).". 
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Reason  for  AmendmenL  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline. 

151.  Amendment  The  Commentary  to 
S  2S1.3  captioned  "Statutory  Provisions" 
is  amended  by  inserting  immediately 
before  "31  U.S.C."  "28  U.S.C.  7203  (if  a 
willful  violation  of  28  U.S.C.  60501]:". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  conform  the 
guideline  to  a  revision  of  the  relevant 
statute. 

152.  Amendment  Section 
2Sl.3(a](l](A)  is  amended  by  adding 
"or"  immediately  following 
"requirements:". 

Section  2Sl.3(a)(l)(B)  is  amended  by 
deleting  "activity"  and  inserting  in  lieu 
thereof  "evasion  of  reporting 
requirements". 

The  Commentary  to  S  2S1.3  captioned 
"Application  Note"  is  amended  in  the 
captioned  by  deleting  "Note"  and 
inserting  in  lieu  thereof  "Notes",  and  by 
inserting  the  following  as  an  additional 
Note: 

"2.  Sutisection  (a)(1)(C)  applies  where  a 
reasonable  person  would  have  ))elieved  from 
the  circumstances  that  the  funds  were 
criminally  derived  property.  Subsection  (b)(l] 
applies  if  the  defendant  knew  or  believed  the 
funds  were  criminally  derived  property. 
Subsection  (b)(1)  applies  in  addition  to,  and 
not  in  lieu  of,  subsection  (a)(1)(C).  Where 
subsection  (b)(1)  applies,  subsection  (a)(1)(C) 
also  will  apply.  It  is  possible  that  a  defendant 
'believed'  or  'reasonably  should  have 
believed'  that  the  funds  were  criminally 
derived  property  even  if,  in  fact,  the  funds 
were  not  so  derived  (e.g.,  in  a  'sting' 
operation  where  the  defendant  is  told  the 
funds  were  derived  itom  the  unlawful  sale  of 
controlled  substances).". 

The  Commentary  to  (  2S1.3  captioned 
"Background"  is  amended  by  deleting: 

"The  base  offense  level  is  set  at  13  for  the 
great  majority  of  cases.  However,  the  base 
offense  level  is  set  at  5  for  those  cases  in 
which  these  offenses  may  \x  committed  with 
innocent  motives  and  the  defendant 
reasonably  believed  that  the  funds  were  from 
legitimate  sources.  The  higher  base  offense 
level  applies  in  all  other  cases.  The  offense 
level  is  increased  by  5  levels  if  the  defendant 
knew  that  the  funds  were  criminally 
derived.", 

and  inserting  in  lieu  thereof: 

"A  base  offense  level  of  13  is  provided  for 
those  offenses  where  the  defendant  either 
structured  the  transaction  to  evade  reporting 
requirements,  made  false  statements  to 
conceal  or  disguise  the  activity,  or 
reasonably  should  have  l>elieved  that  the 
funds  were  criminally  derived  property.  A 
lower  alternative  base  offense  level  of  5  is 
provided  in  all  other  cases.  The  Commission 
anticipates  that  such  cases  will  involve 
simple  recordkeeping  or  other  more  minor 
technical  violations  of  the  regulatory  scheme 
governing  certain  monetary  transactions 
committed  by  defendants  who  reasonably 


believe  that  the  funds  at  issue  emanated  from 
legitimate  sources. 

Where  the  defendant  actually  knew  or 
believed  that  the  funds  were  criminally 
derived  property,  subsection  (b)(1)  provides 
for  a  5  level  increase  in  the  offense  level.". 

The  Conunentary  to  9  2S1.3  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "18  U.S.C.  1005;"  immediately 
following  "Provisions". 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  clarify  the 
guideline  and  Commentary,  to  provide 
more  complete  statutory  references,  and 
to  conform  the  format  of  the  guideline  to 
that  used  in  other  guidelines. 

§2T1.1    Tax  Evasion 

153.  Amendment  Section  2Tl.l(a)  is 
amended  by  deleting  "When  more  dian 
one  year  is  involved,  the  tax  losses  are 
to  be  added.". 

The  Commentary  to  §  2T1.1  captioned 
"Application  Notes"  is  amended  in  Note 

2  by  deleting  "The  court  is  to  determine 
this  amount  as  it  would  any  other 
guideline  factor."  and  inserting  in  lieu 
thereof  "Although  the  deHnition  of  tax 
loss  corresponds  to  what  is  commonly 
called  the  'criminal  deficiency,'  its 
amount  is  to  be  determined  by  the  same 
rules  applicable  in  determining  any 
other  sentencing  factor.". 

The  Commentary  to  {  2T1.1  captioned 
"Application  Notes"  is  amended  in  Note 

3  by  deleting: 

"Although  the  definition  of  tax  loss 
corresponds  to  what  is  commonly  called  the 
'criminal  deficiency,'  its  amount  is  to  be 
determined  by  the  same  rules  applicable  in 
determining  any  other  sentencing  factor.  In 
accordance  with  the  'relevant  conduct' 
approach  adopted  by  the  guidelines,  tax 
losses  resulting  from  more  than  one  year  are 
to  l>e  added  whether  or  not  the  defendant  is 
convicted  of  multiple  counts.", 

and  by  inserting  in  lieu  thereof: 

"In  determining  the  total  tax  loss 
attributable  to  the  offense  (see  S  lBl.3(a)  (2)), 
all  conduct  violating  the  tax  laws  should  be 
considered  as  part  of  the  same  course  of 
conduct  or  common  scheme  or  plan  unless 
the  evidence  demonstrates  that  the  conduct  is 
clearly  unrelated.  The  following  examples  are 
illustrative  of  conduct  that  is  part  of  the  same 
course  of  conduct  or  common  scheme  or  plan: 
(a)  There  is  a  continuing  pattern  of  violations 
of  the  tax  laws  by  the  defendant;  (b)  the 
defendant  uses  a  consistent  method  to  evade 
or  camouflage  income,  e.g.,  backdating 
documents  or  using  off  shore  accounts;  (c)  the 
violations  involve  the  same  or  a  related 
series  of  transactions:  (d)  the  violation  in 
each  instance  involves  a  false  or  inflated 
claim  of  a  similar  deduction  or  credit;  and  (e) 
the  violation  in  each  instance  involves  a 
failure  to  report  or  an  understatement  of  a 
specific  source  of  income,  e.g.,  interest  from 
savings  accounts  or  income  from  a  particular 
business  activity.  These  examples  are  not 
intended  to  be  exhaustive,". 


Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  clarify  the 
determination  of  tax  loss  and  to  make 
this  instruction  consistent  among 
§S  2Tl.l-2n.3, 

154.  Amendment  Section  2Tl.l(a)  is 
amended  by  deleting  ",  including 
interest  to  the  date  of  filing  an 
indictment  or  information".  The 
Commentary  to  S  2n.l  captioned 
"Application  Notes"  is  amended  in  Note 
2  by  deleting  ",  plus  interest  to  the  date 
of  the  filing  of  an  indictment  or 
information"  and  by  inserting  "interest 
or"  immediately  before  "penalties.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  simplify  the 
application  of  the  guideline  by  deleting 
interest  from  the  calculation  of  tax  loss. 

155.  Amendment  Section  2Tl.l(b)(l) 
is  amended  by  deleting  "(A)"  and  ",  or 
(B)  the  offense  concealed  or  furthered 
criminal  activity  from  which  the 
defendant  derived  a  substantial  portion 
of  his  income",  by  inserting  "or  to 
correctly  identify  the  source  of 
immediately  after  "report",  and  by 
deleting  "per"  and  inserting  in  lieu 
thereof  "in  any". 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  provide  a  more 
objective  test  for  application  of  this 
enhancement,  and  to  make  clear  that 
this  enhancement  applies  if  the 
defendant  fails  to  report  or  disguises 
income  exceeding  $10,000  from  criminal 
activity  in  any  year. 

156.  Amendment  The  Commentary  to 
i  2T1.1  captioned  "Application  Notes" 
is  amended  in  Note  6  by  deleting 
"Whether  'sophisticated  means'  were 
employed  (S  2Tl.l(b)(2]]  requires  a 
subjective  determination  similar  to  that 
in  {  2Fl.l(b)(2)."  and  inserting  in  lieu 
thereof:  "'Sophisticated  means,'  as  used 
in  S  2Tl,l(b)(2],  includes  conduct  that  is 
more  complex  or  demonstrates  greater 
intricacy  or  planning  than  a  routine  tax- 
evasion  case.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary. 

157.  Amendment  The  Commentary  to 
S  2T1.1  captioned  "Background"  is 
amended  in  the  second  paragraph  by 
deleting  'Tax  Table"  wherever  it 
appears  and  inserting  in  lieu  thereof  in 
each  instance  "Sentencing  Table". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  correct  a  clerical 
error. 

§  2T1.2    Willful  Failure  to  File  Return, 
Supply  Information,  or  Pay  Tax 

15a  Amendment  Section  2n.2(b)(l) 
is  amended  by  deleting  "(A)"  and  ".  or 
(B)  the  offense  concealed  or  furthered 
criminal  activity  from  which  the 
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defendant  derived  a  substantial  portion 
of  his  income",  by  inserting  "or  to 
correctly  identify  the  source  of 
immediately  after  "report",  and  by 
deleting  "per"  and  inserting  in  lieu 
thereof  "in  any". 

Reason  for  Amendment:  The  purposes 
of  this  amendment  are  to  provide  a  more 
objective  test  for  application  of  this 
enhancement,  and  to  make  clear  that 
this  enhancement  applies  if  the 
defendant  fails  to  report  or  disguises 
income  exceeding  $10,000  from  criminal 
activity  in  any  year. 

159.  Amendment  Section  2T1.2  is 
amended  by  inserting  the  following  as 
an  additional  subsection: 

"(c)  Cross  Reference 

(1)  If  the  defendant  is  convicted  of  a  willful 
violation  of  26  U.S.C.  60501,  apply  S  281.3 
(Failure  to  Report  Monetary  Transactions)  in 
lieu  of  this  guideline.". 

The  Commentary  to  §  2T.2  captioned 
"Statutory  Provision"  is  amended  by 
inserting  immediately  before  the  period 
at  the  end  of  the  sentence  "(other  than  a 
willful  violation  of  26  U.S.C.  §  60501)". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  reflect  a 
revision  of  26  U.S.C.  60501  made  by 
Section  7601  of  the  Anti-Drug  Abuse  Act 
of  1988. 

160.  Amendment  The  Commentary  to 
§  2T1.2  captioned  "Application  Notes" 
is  amended  in  Note  2  by  deleting 
"Whether  'sophisticated  means'  were 
employed  (5  2Tl.2(b)(2))  requires  a 
determination  similar  to  that  in 

S  2Fl.l(b)(2]."  and  inserting  in  lieu 
thereof:  "'Sophisticated  means.'  as  used 
in  §  2Tl.2(b)(2),  includes  conduct  that  is 
more  complex  or  demonstrates  greater 
intricacy  or  planning  than  a  routine  tax- 
evasion  case.". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary. 

161.  Amendment  The  Commentary  to 
§  2T1.2  captioned  "Application  Note"  is 
amended  in  the  caption  by  deleting 
"Note"  and  inserting  in  lieu  thereof 
"Notes",  and  by  inserting  the  following 
additional  Note: 

"3.  In  determining  the  total  tax  loss 
attributable  to  the  offense  (see  §  lB1.3(a)(2)), 
all  conduct  violating  the  tax  laws  should  be 
considered  as  part  of  the  same  course  of 
conduct  or  common  scheme  or  plan  unless 
the  evidence  demonstrates  that  the  conduct  is 
clearly  unrelated.  See  Application  Note  3  of 
the  Commentary  to  S  2n.l.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
determination  of  tax  loss. 


§2ri.3    Fraud  and  False  Statements 
Under  Penalty  of  Perjury 

162.  Amendment  Section  2Tl.3(b)(l) 
is  amended  by  deleting  "(A)"  and  ",  or 
(B)  the  offense  concealed  or  furthered 
criminal  activity  from  which  the 
defendant  derived  a  substantial  portion 
of  his  income",  by  inserting  "or  to 
correctly  identify  the  source  of 
immediately  after  "report",  and  by 
deleting  "per"  and  inserting  in  lieu 
thereof  "in  any". 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  provide  a  more 
objective  test  for  application  of  this 
enhancement,  and  to  make  clear  that 
this  enhancement  applies  if  the 
defendant  fails  to  report  or  disguises 
income  exceeding  $10,000  from  criminal 
activity  in  any  year. 

163.  Amendment  The  Commentary  to 
S  2T1.3  captioned  "Application  Notes" 
is  amended  in  Note  2  by  deleting 
"Whether  'sophisticated  means'  were 
employed  (S  2T1.3(b)(2))  requires  a 
determination  similar  to  that  in 

S  2F1. 1(b)(2)."  and  inserting  in  lieu 
thereof:  "  'Sophisticated  means.'  as  used 
in  §  2Tl.3(b)(2),  includes  conduct  that  is 
more  complex  or  demonstrates  greater 
intricacy  or  planning  than  a  routine  tax- 
evasion  case.". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary. 

164.  Amendment  The  Commentary  to 
§  2T1.3  captioned  "Application  Notes" 
is  amended  by  inserting  the  following  as 
an  additional  Note: 

"3.  In  determining  the  total  tax  loss 
attributable  to  the  offense  (see  §  lBl.3(a)(2)). 
all  conduct  violating  the  tax  laws  should  be 
considered  as  part  of  the  same  course  of 
conduct  or  common  scheme  or  plan  unless 
the  evidence  demonstrates  that  the  conduct  is 
clearly  unrelated.  See  Application  Note  3  of 
the  Commentary  to  {  2n.l.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
determination  of  tax  loss. 

§2T1.4    Aiding,  Assisting,  Procuring, 
Counseling,  or  Advising  Tax  Fraud 

165.  Amendment  The  Conunentary  to 
§  2T1.4  captioned  "Application  Notes" 
is  amended  in  Note  2  by  deleting 
"Whether  'sophisticated  means'  were 
employed  (§  2Tl.l(b)(2))  requires  a 
determination  similar  to  that  in 

i  2Fl.l(b)(2)."  and  inserting  in  lieu 
thereof:  "  'Sophisticated  means,'  as  used 
in  §  2T1.4(b](2),  includes  conduct  that  is 
more  complex  or  demonstrates  greater 
intricacy  or  planning  than  a  routine  tax- 
evasion  case.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  Uie 
Commentary. 


§  2T1.8    Failing  to  Collect  or  Truthfully 
Account  for  and  Pay  Ch'er  Tax 

166.  Amendment  Section  2Tl.6{a)  is 
amended  by  deleting  ",  plus  interest ". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  simplify  the 
application  of  the  guideline  by  deleting 
interest  from  the  calculation  of  tax  loss. 

§2T1.9    Conspiracy  to  Impair.  Impede 
or  Defeat  Tax 

167.  Amendment  Section  2Tl.9(b)  is 
amended  by  deleting  "either  of  the 
following  adjustments"  and  inserting  in 
lieu  thereof  "more  than  one '. 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  correct  a  clerical 
error. 

168.  Amendment  The  Commentary  to 
section  2T1.9  captioned  "Application 
Notes"  is  amended  by  deleting: 

"2.  The  minimum  base  offense  level  is  10.  If 
a  tax  loss  from  the  conspiracy  can  t>e 
established  under  either  {  2T1.1  or  f  2n.3 
(whichever  applies  to  the  underlying 
conduct),  and  that  tax  loss  corresponds  to  a 
higher  offense  level  in  the  Tax  Table 
(§  2T4.1).  use  that  higher  base  offense  level. 

3.  The  specific  offense  characteristics  are 
in  addition  to  those  specified  in  S  2n.l  and 
J2n.3. 

4.  Because  the  offense  is  a  corA^iracy, 
adjustments  from  Chapter  Three,  Part  B  (Role 
in  the  Offense)  usually  will  npply.", 

and  inserting  in  heu  thereof: 

"2.  The  base  offense  level  is  the  offense 
level  (base  offense  level  plus  any  applicable 
specific  offense  characteristics)  from  i  2T1.1 
or  S  2n  .3  (whichever  is  applicable  to  the 
underlying  conduct)  if  that  offense  level  is 
greater  than  10.  Otherwise,  the  base  offense 
level  is  10. 

3.  Specific  offense  characteristics  from 
§  2T1.9(b)  are  to  be  applied  to  Ihe  base 
offense  level  determined  under  {  2Tl4Ka)(l) 
or  (2).". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify 
Application  Notes  2  and  3.  Application 
Note  4  (the  content  of  which  does  not 
appear  in  any  of  the  other  guidelines 
covering  conspiracy]  is  deleted  as 
urmecessary. 

§  2T3.1    Evading  Import  Duties  or 
Restrictions  (Smuggling) 

169.  Amendment  The  Commentarj'  to 
§  2T3.1  captioned  "Application  Notes" 
is  amended  in  Note  2  by  inserting  "if  the 
increase  in  market  value  due  to 
importation  is  not  readily  ascertainable" 
immediately  following  "United  States". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary. 


21376 


Federal  Regiater  /  Vol.  54.  No.  94  /  Wednesday.  May  17.  1989  /  Notices 


Federal  Regigter  /  Vol.  54,  No.  94  /  Wednesday.  May  17.  1989  /  Notices 


21377 


989 


§  2T3.2    Receiving  or  Trafficking  in 
Smuggled  Property 

170.  Amendment:  The  Commentary  to 
S  2T3.2  is  amended  by  inserting  at  the 
end: 

"Application  Note: 

1.  Particular  attention  should  be  given  to 
those  items  for  which  entry  is  prohibited 
limited,  or  restricted.  Especially  when  such 
items  are  harmful  or  protective  quotas  are  in 
effect,  the  duties  evaded  on  such  items  may 
not  adequately  reflect  the  harm  to  society  or 
protected  industries  resulting  from  their 
importation.  In  such  instances,  the  court 
should  impose  a  sentence  above  the 
guideline.  A  sentence  based  upon  an 
alternative  measure  of  the  'duty'  evaded, 
such  as  the  increase  in  market  value  due  to 
importation,  or  25  percent  of  the  items'  fair 
marl(et  value  in  the  United  States  if  the 
increase  in  market  value  due  to  importation 
is  not  readily  ascertainable,  might  be 
considered.". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
application  of  the  guideline  by  adding 
the  text  from  Application  Note  2  of  the 
Commentary  to  S  ZT3.1.  which  applies 
equally  to  this  guideline  section. 

§2T4.1    Tax  Table 

171.  Amendment:  Section  2T4.1  is 
amended  in  the  first  column  of  the  tax 
table  by  deleting: 


"Tax  k)«t: 

(A)  IMS  ttian  S2.000 

(8)  $2,00O-S5,000 

(C)  $5,001 -$10,000 

(D)  $10,001-$20,000 

(E)  $20.001 -$40,000 

(F)  $40,00  i-$ao.ooo 

(G)  S0O,OO1-$15O.OOO 

(H)  $150,001 -$300.000 

(I)  $300,001-8500.000 

(J)  $500,001-$1,000,000 

(K)  $1,000.001 -$2.000,000 

(L)  $2,000,001 -$5,000,000 

(M)  mora  than  $5,000,000 


Oltanse 


6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18", 


and  inserting  in  lieu  thereof: 


"Tax  loss  (apply  ttie  greatest): 

(A)  $2,000  Of  less 

(B)  More  ttian  $2,000 

(C)  Mora  tttan  $5,000. 

(0)  More  ttwi  $10,000 

(E)  More  ttian  $20,000 

(F)  Mora  Itwi  $40,000 

(G)  More  tttan  $70.000 

(H)  More  lt«wi  $120,000 

(1)  Mora  man  $200.000 „. 

(J)  More  itMn  $350,000 

(K)  Mora  than  $500.000 

(L)  Mora  than  $800.000 

(M)  More  than  $1,500,000 

(N)  More  man  $2,500,000 

(O)  Mora  than  $5,000,000 


Offense 
level 


6 
7 
8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 


(P)  More  than  $10,000,000.. 
(0)  Mora  than  $20,000.000 . 
(R)  Mora  than  $40.000.000 . 
(S)  More  than  $80.000.000.. 


OftonsB 


21 
22 

23 

24". 


Reason  for  Amendment:  The  purposes 
of  this  amendment  are  to  increase  the 
offense  levels  for  ofl'enses  with  larger 
losses  in  order  to  provide  additional 
deterrence  and  better  reflect  the 
seriousness  of  the  conduct,  and  to 
eliminate  minor  gaps  in  the  table. 

§2X1.1  Attempt,  Solicitation,  or 
Conspiracy  Not  Covered  by  a  Specific 
Guideline 

172.  Amendment:  Section  2Xl.l(b)(l) 
is  amended  by  deleting  "or  solicitation". 

Section  2X1 .1(b)  is  amended  by 
deleting: 

"(3)  If  a  solicitation,  and  the  statute  treats 
solicitation  identically  with  the  object  of  the 
offense,  do  not  apply  S  2Xl,l(b)(l);  i.e..  the 
offense  level  for  solicitation  is  the  same  as 
that  for  the  object  offense.", 

and  inserting  in  lieu  thereof: 

"(3)(A)  If  a  solicitation,  decrease  by  3 
levels  unless  the  person  solicited  to  commit 
or  aid  the  offense  completed  all  the  acts  he 
believed  necessary  for  successful  completion 
of  the  object  offense  or  the  circumstances 
demonstrate  that  the  person  was  about  to 
complete  all  such  acts  but  for  apprehension 
or  interruption  by  some  similar  event  beyond 
such  person's  control. 

(B)  If  the  statute  treats  solicitation  of  the 
offense  identically  with  the  object  offense,  do 
not  apply  subdivision  (A)  above;  i.e.,  the 
offense  level  for  solicitation  is  the  same  as 
that  for  the  object  offense.". 

Reason  for  Amendment:  The  current 
subsection  (b)(1)  does  not  clearly 
address  how  a  solicitation  is  to  be 
treated  where  the  person  solicited  to 
commit  the  offense  completes  all  the 
acts  necessary  for  the  successful 
completion  of  the  offense.  The  purpose 
of  this  amendment  is  to  clarify  the 
treatment  of  such  cases  in  a  manner 
consistent  with  the  treatment  of 
attempts  and  conspiracies. 

173.  Amendment:  Section  2X1.1  is 
amended  in  the  title  by  deleting  "Not 
Covered  by  a  Specific  Guideline"  and 
inserting  in  lieu  thereof  "(Not  Covered 
by  a  Specific  Offense  Guideline)". 
Section  2X1.1  is  amended  by  inserting 
the  following  additional  subsection: 

"(c)  Cross  Reference 

(1)  When  an  attempt,  solicitation,  or 
conspiracy  is  expressly  covered  by  another 
offense  guideline  section,  apply  that  guideline 
section.". 

The  Commentary  to  {  2X1.1  captioned 
"Application  Notes"  is  amended  by 
deleting  Note  1  as  follows: 


"1.  Certain  attempts,  conspiracies,  and 
solicitations  are  covered  by  specific 
guidelines  (e.g.,  {  2A2.1  includes  attempt, 
conspiracy,  or  solicitation  to  commit  murder 
i  ZA3.1  includes  attempted  criminal  sexual 
abuse:  and  |  2D1.4  includes  attempts  and 
conspiracies  to  commit  controlled  substance 
offenses).  Section  2X1.1  applies  only  in  the 
alisence  of  a  more  specific  guideline.", 

and  inserting  in  lieu  thereof: 

"1.  Certain  attempts,  conspiracies, 
and  solicitations  are  expressly  covered 
by  other  offense  guidelines. 

Offense  guidelines  that  expressly  cover 
attempts  include:  §  2A2.1  (Assault  With 
Intent  to  Commit  Murder  Conspiracy  or 
Solicitation  to  Commit  Murder  Attempted 
Murder):  S  ZA3.1  (Criminal  Sexual  Abuse; 
Attempt  or  Assault  with  the  Intent  to  Commit 
Criminal  Sexual  Abuse);  |  2A3,2  (Criminal 
Sexual  Abuse  of  a  Minor  (Statutory  Rape)  or 
Attempt  to  Commit  Such  Acts);  S  2A3.3 
(Criminal  Sexual  Abuse  of  a  Ward  or 
Attempt  to  Commit  Such  Acts):  {  2A3.4 
(Abusive  Sexual  Contact  or  Attempt  to 
Commit  Abusive  Sexual  Contact);  {  2A4.2 
(Demanding  or  Receiving  Ransom  Money): 
S  2A5.1  (Aircraft  Piracy  or  Attempted 
Aircraft  Piracy);  S  2C1.1  (Offering.  Giving, 
Soliciting,  or  Receiving  a  Bribe:  Extortion 
Under  Color  of  Official  Right);  S  2C1.2 
(Offering.  Giving,  Soliciting,  or  Receiving  a 
Gratuity);  }  2D1.4  (Attempts  and 
Conspiracies);  S  2E5.1  (Offering,  Accepting, 
or  Soliciting  a  Bribe  or  Gratuity  Affecting  the 
Operation  of  an  Employee  Welfare  or 
Pension  Benefit  Plan);  S  2N1.1  (Tampering  or 
Attempting  to  Tamper  Involving  Risk  of 
Death  or  Serious  Injury);  S  2Q1.4  (Tampering 
or  Attempted  Tampering  with  Public  Water 
System). 

Offense  guidelines  that  expressly  cover 
conspiracies  include:  S  2A2.1  (Assault  With 
Intent  to  Commit  Murder  Conspiracy  or 
Solicitation  to  Commit  Murder  Attempted 
Murder);  S  2D1.4  (Attempts  and 
Conspiracies);  S  2H1.2  (Conspiracy  to 
Interfere  with  Civil  Rights);  $  2T1.9 
(Conspiracy  to  Impair.  Impede  or  Defeat 
Tax). 

Offense  guidelines  that  expressly  cover 
solicitations  include:  S  2A2.1  (Assault  with 
Intent  to  Commit  Murder  Conspiracy  or 
Solicitation  to  Commit  Murder  Attempted 
Murder);  S  2C1.1  (Offering,  Giving,  Soliciting, 
or  Receiving  a  Bribe;  Extortion  Under  Color 
of  Official  Right);  §  2C1.2  (Offering,  Giving, 
Soliciting,  or  Receiving  a  Gratuity):  S  2E5.1 
(Offering,  Accepting,  or  Soliciting  a  Bribe  or 
Gratuity  Affecting  the  Operation  of  an 
Employee  Welfare  or  Pension  Benefit  Plan).". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline. 

174.  Amendment-  The  Commentary  to 
§  2X1.1  captioned  "Application  Notes"  is 
amended  by  deleting: 

"4.  If  the  defendant  was  convicted  of 
conspiracy  or  solicitation  and  also  for  the 
completed  offense,  the  conviction  for  the 
conspiracy  or  solicitation  shall  be  imposed  to 
run  concurrently  with  the  sentence  for  the 


object  offense,  except  in  cases  where  it  is 
otherwise  specifically  provided  for  by  the 
guidelines  or  by  law.  28  U.S.C.  994(1  )(2).". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  delete  an 
application  note  that  does  not  apply  to 
any  determination  imder  this  section. 
The  circumstances  which  this 
application  note  addresses  are  covered 
under  Chapter  Three,  Part  D  and 
Chapter  Five.  Part  G. 

175.  Amendment:  The  Commentary  to 
§  2X1.1  captioned  "Application  Notes" 
is  amended  by  inserting  the  following  as 
an  additional  Note: 

"4.  In  certain  cases,  the  participants  may 
have  completed  (or  have  been  about  to 
complete  but  for  apprehension  or 
interruption)  all  of  the  acts  necessary  for  the 
successful  completion  of  part,  but  not  all.  of 
the  intended  oH'ense.  In  such  cases,  the 
offense  level  for  the  count  (or  group  of 
closely-related  multiple  counts)  is  whichever 
of  the  following  is  greater  the  offense  level 
for  the  intended  offense  minus  3  levels  (under 
S  2X1.1  (b)(1),  (b)(2),  or  (b)(3)(A)),  or  the 
offense  level  for  the  part  of  the  offense  for 
which  the  necessary  acts  were  completed  (or 
about  to  be  completed  but  for  apprehension 
or  interruption).  For  example,  where  the 
intended  offense  was  the  theft  of  $800,000  but 
the  participants  completed  (or  were  about  to 
complete)  only  the  acts  necessary  to  steal 
$30,000,  the  offense  level  is  the  offense  level 
for  the  theft  of  $800,000  minus  3  levels,  or  the 
offense  level  for  the  theft  of  $3a000, 
whichever  is  greater. 

In  the  case  of  multiple  counts  that  are  not 
closely-related  counts,  whether  the  3-level 
reduction  under  {  2Xl,l(b)  (1)  or  (2)  applies  is 
determined  separately  for  each  count.". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  how  the 
guidelines  are  to  be  applied  to  partially 
completed  offenses. 

176.  Amendment  The  Commentary  to 
§  2X1.1  captioned  "Application  Notes"  is 
amended  in  the  last  sentence  of  Note  2 
by  deleting  "intended"  and  inserting  in 
lieu  thereof  "attempted". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary. 

§  2X3. 1    Accessory  After  the  Fact 

177.  Amendment:  The  Commentary  to 
§  2X3.1  captioned  "Application  Notes" 
is  amended  in  Note  1  by  deleting: 

"  'Underlying  offense'  means  the  offense  as 
to  which  the  defendant  was  an  accessory.". 

and  inserting  in  lieu  thereof: 

"  'Underlying  offense'  means  the  offense  as 
to  which  the  defendant  is  convicted  of  being 
an  accessory.  Apply  the  base  offense  level 
plus  any  applicable  specific  offense 
characteristics  that  were  known,  or 
reasonably  should  have  been  known,  by  the 
defendant;  see  Application  Note  1  of  the 
Commentary  to  S  1B1.3  (Relevant  Conduct).". 


Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary, 

§  2X4. 1    Misprision  of  Felony 

178.  Amendment  The  Commentary  to 
§  2X4.1  captioned  "Application  Notes" 
is  amended  in  Note  1  by  deleting: 

"  'Underlying  offense'  means  the  offense  as 
to  which  the  misprision  was  committed.", 

and  inserting  in  lieu  thereof: 

"  'Underlying  offense'  means  the  offense  as 
to  which  the  defendant  is  convicted  of 
committing  the  misprision.  Apply  the  base 
offense  level  plus  any  applicable  specific 
offense  characteristics  that  were  known,  or 
reasonably  should  have  been  known,  by  the 
defendant;  see  Application  Note  1  of  the 
Commentary  to  §  lBl.3  (Relevant  Conduct).". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary. 

§3A1.1     Vulnerable  Victim 

179.  Amendment  Section  3A1.1  is 
amended  by  deleting  "the  victim" 
wherever  it  appears  and  inserting  in  lieu 
thereof  in  each  instance  "a  victim",  and 
by  inserting  "otherwise"  immediately 
before  "particularly". 

The  Commentary  to  S  3A1.1  captioned 
Application  Notes  is  amended  in  Note  1 
by  deleting: 

"any  offense  where  the  victim's 
vulnerability  played  any  part  in  the 
defendant's  decision  to  commit  the  offense", 

and  inserting  in  lieu  thereof: 

"offenses  where  an  unusually  vulnerable 
victim  is  made  a  target  of  criminal  activity  by 
the  defendant", 

and  by  deleting: 

"sold  fraudulent  securities  to  the  general 
public  and  one  of  the  purchasers", 

and  inserting  in  lieu  thereof: 

"sold  fraudulent  securities  by  mail  to  the 
general  public  and  one  of  the  victims". 

Reason  for  Amendment  The  purpose 
of  the  amendment  is  to  clarify  the 
guideline  and  Commentary'. 

§3A1.2    Official  Victim 

180.  Amendment  Section  3A1.2  is 
amended  by  deleting  "any  law- 
enforcement  or  corrections  officer,  any 
other  official  as  defined  in  18  U.S.C. 
1114,  or  a  member  of  the  immediate 
family  thereof  and"  and  inserting  in  lieu 
thereof  "a  law  enforcement  or 
corrections  officer  a  former  law 
enforcement  or  corrections  officer;  an 
officer  or  employee  included  in  18  U.S.C. 
1114;  a  former  officer  or  employee 
included  in  18  U.S.C.  1114;  or  a  member 
of  the  immediate  family  of  any  of  the 
above,  and". 


Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  expand  the 
coverage  of  this  provision  to  reflect  a 
statutory  revision  effected  by  Section 
6487  of  the  Anti-Drug  Abuse  Act  of  1988. 

181.  Amendment  Section  3A1.2  is 
amended  by  deleting  "If  the  victim"  and 
inserting  in  lieu  thereof: 

"If— 

(a)  the  victim". 

and  by  deleting  "crime  was  motivated 
by  such  status,  increase  by  3  levels." 
and  inserting  in  lieu  thereof: 

"offense  of  conviction  was  motivated  by 
such  status:  or 

(b)  during  the  course  of  the  offense  or 
immediate  flight  therefrom,  the  defendant  or 
a  person  for  whose  conduct  the  defendant  is 
otherwise  accountable,  knowing  or  having 
reasonable  cause  to  l>elieve  that  a  person 
was  a  law  enforcement  or  corrections  officer, 
assaulted  such  officer  in  a  manner  creating  a 
substantial  risk  of  serious  bodily  injury. 

increase  by  3  levels.". 

The  Commentary  to  S  3A1.2  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"4.  'Motivated  by  such  status'  in 
sulniivision  (a)  means  that  the  offense  of 
conviction  was  motivated  by  the  fact  that  the 
victim  was  a  law  enforcement  or  corrections 
officer  or  other  person  covered  under  18 
U.S.C.  1114,  or  a  member  of  the  immediate 
family  thereof  This  adjustment  would  not 
apply,  for  example,  where  twth  the  defendant 
and  victim  were  employed  by  the  same 
government  agency  and  the  offense  was 
motivated  by  a  personal  dispute. 

5.  Sutxiivision  (b)  applies  in  circumstances 
tantamount  to  aggravated  assault  against  a 
law  enforcement  or  corrections  officer, 
committed  in  the  course  of  or  in  immediate 
flight  following,  another  offense,  such  as 
bank  robbery.  While  this  subsection  may 
apply  in  connection  with  a  variety  of  offens''-8 
that  are  not  by  nature  targeted  against 
official  xictinis,  its  applicability  is  limited  to 
assaultive  conduct  against  law  enforcement 
or  corrections  officers  that  is  sufficiently 
serious  to  create  at  least  a  'substantial  risk  of 
serious  bodily  injury'  and  that  is  proximate  in 
time  to  the  commission  of  the  offense. 

6.  The  phrase  'substantial  risk  of  serious 
bodily  injury'  in  subdivision  (b)  is  a  threshold 
level  of  harm  that  includes  any  more  serious 
injurj'  that  was  risked,  as  well  as  actual 
serious  bodily  injury  (or  more  serious  harm)  if 
it  occurs.". 

Reason  for  Amendment  The  purpose 
of  the  amendment  is  to  set  forth  more 
clearly  the  categories  of  cases  to  which 
this  adjustment  is  intended  to  apply. 

182.  Amendment  The  Commentary  to 
S  3A1.2  captioned  "Application  Notes' 
is  amended  in  Note  3  by  inserting  the 
following  as  an  additional  sentence: 

"In  most  cases,  the  offenses  to  which 
subdivision  (a)  will  apply  will  be  from 
Chapter  Two.  Part  A  (OfTfenses  Against  the 
Person).  The  only  offense  guideline  in 


21378 


Fedaial  Register  /  Vol.  54.  No.  94  /  Wednesday.  May  17.  1989  /  Notices 


Federal  Register  /  Vol.  54.  No.  94  /  Wednesday.  May  17,  1989  /  Notices 21379 


Chapter  Two,  Part  A  that  apcdflcally 
incorporatn  this  factor  ii  |  2A2.4 
(Obstructing  or  Impeding  Officers).". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
application  of  the  guideline. 

§  3A1.3    Restraint  of  Victim 

183.  Amendment'  Section  3A1.3  is 
amended  by  deleting  "the  victim  of  a 
crime"  and  inserting  in  lieu  thereof  "a 
victim". 

The  Commentary  to  §  3A1.3  captioned 
"Application  Notes"  is  amended  in  Note 
2  by  deleting  "the  victim"  and  inserting 
in  lieu  thereof  "a  victim". 

Reason  for  Amendment-  The  purpose 
of  this  amendment  is  to  clarify  tfie 
guideline. 

184.  Amendment'  The  Commentary  to 
I  3A1.3  captioned  "Application  Notes" 
is  amended  by  inserting  as  an  additional 
Note: 

"3.  If  the  restraint  was  sufficiently 
egregious,  an  upward  departure  may  be 
warranted.  See  i  5K2.4  (Abduction  or 
Unlawful  Restraint).". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  tiie 
relationship  between  8  3A1.3  and 
S  5K2.4. 

§  3Cl.  1    Willfully  Obstructing  or 
Impeding  Proceedings 

185.  Amendment:  Section  3C1.1  is 
amended  by  deleting  "from  Chapter 
Two". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  delete  an 
incorrect  reference. 

186.  Amendment  The  Commentary  to 
S  3C1.1  captioned  "Application  Notes" 
is  amended  in  Note  4  by  deleting: 

",  except  in  determining  the  combinec! 
offense  level  as  specified  in  Chapter  Three, 
Part  D  (Multiple  CounU).  Under  i  3D1..';(e).  a 
count  for  obstruction  will  be  grouped  %vith  the 
count  for  the  underl>ing  offense.  Ordinarily, 
the  offense  level  for  that  Group  of  Closely 
Related  Counts  will  be  the  offense  level  for 
the  underlying  offense,  as  increased  by  the  2- 
level  adjustment  specined  by  this  section.  In 
some  instances,  however,  the  offense  level 
for  the  obstruction  offense  may  be  higher,  in 
which  case  that  will  be  the  offense  level  for 
the  Group.  See  |  3Dl.3(a).  tn  cases  in  which  a 
significant  further  obstruction  occurred 
during  the  investigation  or  prosecution  of  an 
obstruction  offense  itself  (one  of  the  above 
listed  offenses),  an  upward  departure  may  t>e 
warranted  (e.g..  where  a  witness  to  an 
obstruction  offense  is  threatened  during  the 
course  of  the  prosecution  for  the  obstruction 
offense).", 

and  inserting  in  lieu  thereof: 

"to  the  offense  level  for  that  offense  except 
where  a  significant  further  obstruction 
occurred  during  the  investigation  or 
prosecution  of  the  otwtruction  offense  itself 
(e.g.,  where  the  defendant  threatened  a 


witness  during  the  course  of  the  prosecution 
for  the  obstruction  offense).  Where  the 
defendant  is  convicted  both  of  the 
obstruction  offense  and  the  underlying 
offense,  the  count  for  the  obstruction  offense 
will  be  grouped  with  the  count  for  the 
underlying  offense  under  subsection  (c)  of 
1 3D1.2  (Groups  of  Closely-Related  Counts). 
The  offense  level  for  that  Group  of  Closely- 
Related  Counts  will  be  the  offense  level  for 
the  underlying  offense  increased  by  the  2- 
level  adjustment  specifled  by  this  section,  or 
the  offense  level  for  the  obstruction  offense, 
whichever  is  greater.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  resolve  an 
inconsistency  between  the  Commentary 
in  this  section  and  the  Commentaries  in 
Chapter  Two.  Part  J. 

§3D1.2    Croups  of  Closely-Related 
Counts 

187.  Amendment  Section  3Dl.2(b)(3) 
is  amended  by  deleting  "section  994(u)" 
and  inserting  in  lieu  thereof  "section 
994(v)". 

Section  3Dl.2(d)  is  amended  by 
deleting  ".  2D1.3".  ".  2G3.2".  and 
".  2P1.4". 

Reason  for  Amendment:  The  purposes 
of  this  amendment  are  to  correct  an 
erroneous  reference,  and  to  delete 
references  to  two  guidelines  covering 
petty  offenses  that  have  been  deleted 
and  to  a  guideline  that  has  been  deleted 
by  consolidation  with  another  guideline. 

188.  Amendment  The  Commentary  to 
9  3D1.2  Captioned  "Application  Notes" 
is  amended  in  Note  3  by  deleting  "(6)". 
"(7)".  and  "(8)"  and  inserting  in  lieu 
thereof  "(5)".  "(6)".  and  "(7) ' 
respectively. 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  correct  a  clerical 
error. 

189.  Amendment  The  Commentary  to 
9  3D1.2  captioned  "Application  Notes" 
is  amended  in  Note  9  by  inserting  after 
the  second  sentence: 

"See  i  lB1.2(d)  and  accompanying 
commentary.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  cross  reference 
the  newly  created  guideline  subsection 
dealing  with  a  multiple  object 
conspiracy. 

190.  Amendment  The  Commentary  to 
9  3D1.2  captioned  "Background"  is 
amended  by  deleting: 

"In  general,  counts  are  grouped  together 
only  when  they  involve  both  the  same  victim 
(or  societal  harm  in  'victimless'  offenses)  and 
the  same  or  contemporaneous  transactions, 
except  as  provided  in  {  3D1.2  (c)  or  (d).". 

and  inserting  in  lieu  thereof: 

"Counts  involving  different  victims  (or 
societal  harms  in  the  case  of  'victimless' 
crimes)  are  grouped  together  only  as 
provided  in  subsection  (c)  or  (d).". 


Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary. 

§  3D1.3    Offense  Level  Applicable  to 
Each  Group  of  Closely-Related  Counts 

191.  Amendment  Section  3Dl.3(b)  is 
amended  in  the  second  sentence  by 
deleting  "varying",  and  by  inserting  "of 
the  same  general  type  to  which  different 
guidelines  apply  (e.g.,  theft  and  fraud]" 
immediately  following  "offenses". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  enhance  the 
clarity  of  the  guideline. 

§3E1.1    Acceptance  of  Responsibility 

192.  Amendment  The  Commentary  to 
9  3E1.1  captioned  "Application  Notes"  is 
amended  by  deleting: 

"4.  An  adjustment  under  this  section  is  not 
warranted  where  a  defendant  perjures 
himself,  suborns  perjury,  or  otherwise 
obstructs  the  trial  or  the  administration  of 
justice  (see  S  3C1.1),  regardless  of  other 
factors.", 

and  inserting  in  lieu  thereof: 

"4.  Conduct  resulting  in  an  enhancement 
under  i  3C1.1  (Willfully  Obstructing  or 
Impeding  Proceedings)  ordinarily  indicates 
that  the  defendant  has  not  accepted 
responsibility  for  his  criminal  conduct.  There 
may,  however,  be  extraordinary  cases  in 
which  adjustments  under  both  {§  3C1.1  and 
3E1.1  may  apply.". 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  provide  for 
extraordinary  cases  in  which 
adjustments  under  both  9  3C1.1  and 
9  3E1.1  are  appropriate,  and  to  clarify 
the  reference  to  obstructive  conduct. 

§4A1.1    Criminal  History  Category 

193.  Amendment  Section  4Al.l(e)  is 
amended  by  inserting  "or  while  in 
imprisonment  or  escape  status  on  such  a 
sentence"  immediately  before  the  period 
at  the  end  of  the  first  sentence. 

The  Commentary  to  9  4A1.1  captioned 
"Application  Notes"  is  amended  in  the 
second  sentence  of  Note  5  by  deleting 
"still  in  confinement"  and  inserting  in 
lieu  thereof  "in  imprisonment  or  escape 
status". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  that 
subsection  (e]  applies  to  defendants 
who  are  still  in  confinement  status  at 
the  time  of  the  instant  offense  (e.g.,  a 
defendant  who  commits  the  instant 
offense  while  in  prison  or  on  escape 
status). 

194.  Amendment  The  Commentary  to 
9  4A1.1  captioned  "Application  Notes" 
is  amended  in  Note  4  by  inserting  at  the 
end  the  following  additional  sentence: 
"For  the  purposes  of  this  item,  a 
'criminal  justice  sentence'  means  a 


sentence  countable  under  9  4A1.2 
(Definitions  and  Instructions  for 
Computing  Criminal  History).". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
apphcation  of  the  guideline. 

195.  Amendment  The  Commentary  to 
§  4A1.1  captioned  "Backgroimd"  is 
amended  in  the  third  paragraph  by 
inserting  "a"  immediately  before 
"criminal",  and  by  deleting  "control" 
and  inserting  in  lieu  thereof  "sentence". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  conform  the 
Commentary  to  the  guideline. 

§  4 A  1.2    Definitions  and  Instructions 
for  Computing  Criminal  History 

196.  Amendment  Section  4Al.2(e)(l) 
is  amended  by  inserting  ",  whenever 
imposed,"  immediately  preceding  "that 
resulted",  and  deleting  "defendant's 
incarceration"  and  inserting  in  lieu 
thereof  "defendant  being  incarcerated". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  make  clear  that 
"resulted  in  the  defendant's 
incarceration"  applies  to  any  part  of  the 
defendant's  imprisonment  and  not  only 
to  the  commencement  of  the  defendant's 
imprisonment. 

197.  Amendment  Section  4Al.2(e)  is 
amended  by  inserting,  as  an  additional 
subsection,  the  following: 

"(4)  The  applicable  time  period  for  certain 
sentences  resulting  from  offenses  committed 
prior  to  age  eighteen  is  governed  by 
§  4A1.2(d)(2).". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
relationship  between  9  4Al.2(d](2]  and 
(e). 

198.  Amendment  Section  4Al.2(f)  is 
amended  by  inserting  ",  or  a  plea  of  nolo 
contendere,"  immediately  following 
"admission  of  guilt". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  cldrify  diat  a 
plea  of  nolo  contendere  is  equivalent  to 
a  fmding  of  guilt  for  the  purpose  of 
§  4Al.2(f). 

199.  Amendment  The  Conunentary  to 
§  4A1.2  captioned  "Application' Notes" 
is  amended  in  Note  8  by  deleting 
"4Al.2(e)"  and  inserting  in  lieu  thereof 
"4A1.2  (d)(2)  and  (e)"  and  by  inserting 
the  following  new  sentence  inmiediately 
after  the  first  sentence: 

"As  used  in  {  4A1.2  (d)(2)  and  (e),  the  term 
'commencement  of  the  instant  offense' 
includes  any  relevant  conduct.  See  §  lBl.3 
(Relevant  Conduct).". 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  correct  a 
clerical  error  by  inserting  a  reference  to 
§  4Al.2(d](2),  and  to  clarify  that 
"commencement  of  the  instant  offense" 
includes  any  relevant  conduct. 


/ 


§4Bl.l    Career  Offender 

200.  Amendment  Section  4B1.1  is 
amended  by  deleting  "Offense  Level" 
and  inserting  in  lieu  thereof  "Offense 
Level*",  and  by  inserting  at  the  end: 

"•If  an  adjustment  from  {  3E1.1 
( Acceptance  of  Responsibility)  applies, 
decrease  the  offense  level  by  2  levels.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  authorize  the 
application  of  9  3E1.1  (Acceptance  of 
Responsibility)  to  the  determination  of 
the  offense  level  under  this  section. 

201.  Amendment  The  Commentary  to 
§  4B1.1  captioned  "Application  Note"  is 
amended  by  inserting  as  a  new  Note: 

"2.  'Offense  Statutory  Maximum'  refers  to 
the  maximum  term  of  imprisonment 
authorized  for  the  offense  of  conviction  that 
is  a  crime  of  violence  or  controlled  substance 
offense.  If  more  than  one  count  of  conviction 
is  of  a  crime  of  violence  or  controlled 
substance  offense,  use  the  maximum 
authorized  term  of  imprisonment  for  the 
count  that  authorizes  the  greatest  maximum 
term  of  imprisonment", 

and  in  the  caption  by  deleting  "Note" 
and  inserting  in  lieu  thereof  "Notes". 

The  Commentary  to  9  4B1.1  captioned 
"Backgroimd"  is  amended  by  deleting 
"128  Cong.  Rec.  12792,  97th  Cong.,  2d 
Sess.  (1982)  ('Career  Criminals' 
amendment  No.  13  by  Senator 
Kennedy],  12796  (explanation  of 
amendment),  and  12798  (remarks  by 
Senator  Kennedy)"  and  inserting  in  lieu 
thereof:  "128  Cong.  Rec.  2U,  511-12  (1982) 
(text:  of  'Career  Criminals'  amendment 
by  Senator  Kennedy),  26,  515  (brief 
summary  of  amendment).  26.  517-18 
(statement  of  Senator  Kennedy)". 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  clarify  the 
operation  of  the  guideline  and  to  provide 
a  citation  to  the  more  readily  available 
edition  of  the  Congressional  Record. 

§4B1.2    Definitions 

202.  Amendment  Section  4B1.2  is 
amended  by  deleting  "is  defined  under 
18  U.S.C.  16"  and  inserting  in  lieu 
thereof: 

"means  any  offense  under  federal  or  state 
law  punishable  by  imprisonment  for  a  term 
exceeding  one  year  that — 

(i)  has  as  an  element  the  use,  attempted 
use,  or  threatened  use  of  physical  force 
against  the  person  of  another,  or 

(ii)  is  burglary  of  a  dwelling,  arson,  or 
extortion,  involves  use  of  explosives,  or 
otherwise  involves  conduct  that  presents  a 
serious  potential  risk  of  physical  injur>'  to 
another". 

Section  4B1.2  is  amended  by  deleting 
"identified  in  21  U.S.C.  841,  845(b),  856, 
952(a).  955,  955(a),  959;  and  similar 
offenses"  and  inserting  in  lieu  thereof: 
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"under  a  federal  or  state  law  prohibiting  the 
manufacture,  import,  export,  or  distribution 
of  a  controlled  substance  (or  a  counterfeit 
substance)  or  the  possession  of  a  controlled 
substance  (or  a  counterfeit  substance)  with 
intent  to  man<:id>  ture,  import  export,  or 
distribute.". 

The  Commentary  to  9  4B1.2  captioned 
"Application  Notes"  is  amended  by 
deleting: 

"1.  'Crime  of  violence"  is  defmed  in  18 
U.S.C.  16  to  mean  an  offense  that  has  as  an 
element  the  use.  attempted  use.  or  threatened 
use  of  physical  force  against  the  person  or 
property  of  another,  or  any  other  offense  that 
is  a  felony  and  that  by  its  nature  involves  a 
substantial  risk  that  physical  force  against 
the  person  or  property  of  another  may  be 
used  in  committing  the  offense.  The 
Commission  interprets  this  as  follows: 
murder,  manslaughter,  kidnapping, 
aggravated  assault  extortionate  extension  of 
credit  forcible  sex  offenses,  arson,  or 
robbery  are  covered  by  this  provision.  Other 
offenses  are  covered  only  if  the  conduct  for 
which  the  defendant  was  specifically 
conxicted  meets  the  above  definition.  Fur 
example,  conviction  for  an  escape 
accomplished  by  force  or  threat  of  injury 
would  be  covered;  conviction  for  an  escape 
by  stealth  would  not  t>e  covered.  Conviction 
for  burglary  of  a  dwelling  would  be  covered; 
conviction  for  burglary  of  other  structures 
would  not  be  covered. 

2.  'Controlled  substance  offense'  includes 
any  federal  or  state  offense  that  is 
substantially  similar  to  any  of  those  listed  in 
subsection  (2)  of  the  guideline.  These 
offenses  include  manufacturing,  importing, 
distributing,  dispensing,  or  possessing  with 
intent  to  manufacture,  import  distribute,  or 
dispense,  a  controlled  substance  (or  a 
counterfeit  substance).  This  definition  also 
includes  aiding  and  abetting,  conspiring,  or 
attempting  to  commit  such  offenses,  and 
other  offenses  that  are  substantially 
equivalent  to  the  offenses  listed.",. 

and  inserting  in  lieu  thereof: 

"1.  The  terms  'crime  of  violence'  and 
'controlled  substance  offense'  include  the 
offenses  of  aiding  and  at>etting.  conspiring, 
and  attempting  to  commit  such  offenses. 

2.  'Crime  of  violence"  includes  murder, 
manslaughter,  kidnapping,  aggravated 
assault  forcible  sex  offenses,  robbery,  arson, 
extortion,  extortionate  extension  of  credit 
and  burglary  of  a  dwelling.  Other  offenses 
are  included  where  (A)  that  offense  has  as  an 
element  the  use,  attempted  use,  or  threatened 
use,  of  physical  force  against  the  person  of 
another,  or  (B)  the  conduct  set  forth  in  the 
count  of  whicii  the  defendant  was  convicted 
included  use  of  explosives  or,  by  its  nature, 
presented  a  serious  potential  risk  of  physical 
injury  to  another."". 

The  Commentary  to  9  4B1.2  captioned 
"Application  Notes"  is  amended  in  Note 
4  by  deleting  "9  4Al.2(e]  (Applicable 
Time  Period),  9  4A1.2(h)  (Foreign 
Sentences),  and  S  4Al.2(j)  (Expunged 
Convictions)"  and  inserting  in  lieu 
thereof  "§  4A1.2  (Definitions  and 
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Instructiona  for  Computing  Criminal 
History)",  and  by  deleting  "Also 
applicable  is  the  Commentary  to  i  4A1.2 
pertaining  to  invalid  convictions.". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
definitions  of  crime  of  violence  and 
controlled  substance  offense  used  in  this 
guideline.  The  definition  of  crime  of 
violence  used  in  this  amendment  is 
derived  from  IB  U.S.C.  924(e).  In 
addition,  the  amendment  clarifies  that 
all  pertinent  definitions  and  instructions 
in  S  4B1.2  apply  to  this  section. 

§  4B1.3  Criminal  Livelihood 

203.  Amendment  Section  4B1.3  is 
amended  by  deleting  "from  which  he 
derived  a  substantial  portion  of  his 
income"  and  inserting  in  lieu  thereof 
"engaged  in  as  a  livelihood". 

The  Commentary  to  S  4B1.3  captioned 
"Application  Note"  is  amended  by 
deleting  "Note"  and  inserting  in  lieu 
thereof  "Notes",  and  by  inserting  as  an 
additional  Note: 

"2.  'Engaged  in  as  a  livelihood'  means  that 
(1)  the  defendant  derived  income  from  the 
pattern  of  criminal  conduct  that  in  any 
twelve-month  period  exceeded  2.000  times 
the  then  existing  hourly  minimum  wage  under 
federal  law  (cturently  2,000  X  the  hourly 
minimum  wage  under  Federal  law  is  $8,700); 
and  (2)  the  totality  of  circumstances  shows 
that  such  criminal  conduct  was  the 
defendant's  primary  occupation  in  that 
twelve-month  period  (e.g.,  the  defendant 
engaged  In  criminal  conduct  rather  than 
regular,  legitimate  employment;  or  the 
defendant's  legitimate  employment  was 
merely  a  front  for  his  criminal  conduct).". 

The  Commentary  to  %  4B1.3  captioned 
"Application  Notes"  is  amended  in  Note 
1  by  deleting  "This  guideline  is  not 
intended  to  apply  to  minor  offenses.". 

The  Commentary  to  S  4B1.3  captioned 
"Background"  is  amended  by  deleting 
"proportion"  and  inserting  in  lieu 
thereof  "portion". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  provide  a  better 
defmition  of  the  intended  scope  of  this 
enhancement.  Compare,  for  example, 
U.S.  V.  Kerr.  686  F.  Supp.  1174  (W.D. 
Penn.  1988)  with  U.S.  v.  Rivera.  694  F. 
Supp.  1105  (S.D.  N.Y.  1988).  The  Tirst 
prong  of  the  proposed  definition  in 
application  Note  2  above  is  derived  from 
former  18  U.S.C.  3575,  the  provision  from 
which  the  statutory  instruction 
underlying  this  guideline  (28  U.S.C.  994 
(i)(2))  was  itself  derived. 

Chapter  Five,  Part  A — Sentencing  Table 

204.  Amendment  Chapter  5,  Part  A  is 
amended  in  the  Sentencing  Table  by 
deleting  "0-1, 0-2, 0-3, 0-4,  and  0-5" 
wherever  it  appears,  and  inserting  in 
each  instance  "0-6". 


Reason  for  Amendment  This 
amendment  provides  that  the  maximum 
of  the  guideline  range  is  six  months 
wherever  the  minimum  of  the  guideline 
range  is  zero  months.  The  court  has 
discretion  to  impose  a  sentence  of  up  to 
6  months  or  a  $5,000  flne  for  a  Class  B 
misdemeanor  (Class  B  or  C 
misdemeanors  and  infractions  are  not 
covered  by  the  guidelines;  see  §  lBl.9). 
It  appears  anomalous  that  the 
Commission  guidelines  allow  less 
discretion  for  certain  felonies  and  Class 
A  misdemeanors.  In  fact,  in  certain 
cases,  a  plea  to  a  reduced  charge  of  a 
Class  B  misdemeanor  could  result  in  a 
higher  potential  sentence  because  the 
sentence  for  the  felony  or  Class  A 
misdemeanor  might  be  restricted  to  less 
than  6  months  by  the  guidelines.  This 
can  happen  when  the  Sentencing  Table 
provides  a  guideline  range  of  0-1  month, 
0-2  months,  0-3,  0-4,  or  0-5  months. 
These  very  narrow  ranges  are  not 
required  by  statute,  which  allows  a  6 
month  guideline  range  in  such  cases. 

This  anomaly  is  removed  by 
amending  the  guideline  table  to  provide 
that  whenever  the  lower  limit  of  the 
guideline  range  is  0  months,  the  upper 
limit  of  the  guideline  range  is  six 
months. 

There  is  a  similar  anomaly  in  the  Fine 
Table  at  9  5E4.2,  in  that  the  maximum  of 
the  Hne  table  is,  in  certain  cases,  less 
than  the  $5,000  authorized  for  petty 
offenses. 

Providing  a  fine  range  of  $100-$5,(X)0 
for  an  offense  level  of  3  or  less,  and 
$250-$5,000  for  an  offense  level  of  4  or  5, 
removes  this  anomaly.  Moreover, 
because  the  guidelines  now  cover  only 
Class  A  misdemeanors  and  felonies,  the 
amendment  increases  the  minimum  fine 
guideline  to  $100. 

Chapter  Five.  Parts  B— F 

205.  Amendment  Section  5Bl.4(b)(20) 
is  amended  by  inserting  ",  but  only  as  a 
substitute  for  imprisonment" 
immediately  following  "release". 

Section  5C2.1(c](2)  is  amended  by 
deleting  "or  community  confinement" 
and  inserting  in  lieu  thereof  ", 
community  confinement,  or  home 
detention". 

Section  5C2.1(c)(3)  is  amended  by 
inserting  "or  home  detention" 
immediately  following  "community 
confinement". 

Section  5C2.1(d)(2)  is  amended  by 
inserting  "or  home  detention" 
immediately  following  "community 
confinement". 

Section  5C2.1(e)  is  amended  by 
inserting  at  the  end: 

"(3)  One  day  of  home  detention  for  one  day 
of  imprisonment.". 


and  by  deleting  the  period  at  the  end  of 
subsection  (e)(2)  and  inserting  a 
semicolon  in  lieu  thereof. 

The  Commentary  to  S  5C2.1  captioned 
"Application  Notes"  is  amended  in  the 
first  sentence  of  the  second 
subparagraph  of  Note  3  by  deleting 
"intermittent  confinement  or  community 
confinement,  or  combination  of 
intermittent  and  cotnmunity 
confinement,"  and  by  inserting  in  lieu 
thereof  "intermittent  confinement, 
community  confinement,  or  home 
detention,  or  combination  of  intermittent 
confinement,  community  confinement, 
and  home  detention,". 

The  Commentary  to  S  5C2.1  captioned 
"Application  Notes"  is  amended  in  the 
second  sentence  of  the  second 
subparagraph  of  Note  3  by  deleting 
"intermittent  or  community 
confinement"  and  by  inserting  in  lieu 
thereof  "intermittent  confinement, 
community  confinement,  or  home 
detention". 

The  Commentary  to  S  5C2.1  captioned 
"Application  Notes"  is  amended  in  the 
third  subparagraph  of  Note  3  by 
inserting  "or  home  detention" 
immediately  following  "community 
confinement",  wherever  it  appears. 

The  Commentary  to  S  5C2.1  captioned 
"Application  Notes"  is  amended  in  the 
last  paragraph  of  Note  3  by  inserting  "or 
home  detention"  immediately  following 
"community  confinement",  wherever  it 
appears. 

The  Commentary  to  S  5C2.1  captioned 
"Application  Notes"  is  amended  in  Note 

4  by  inserting  "or  home  detention" 
immediately  following  "community 
confinement",  wherever  it  appears. 

The  Commentary  to  §  5C2.1  captioned 
"Application  Notes"  is  amended  in  Note 

5  by  deleting  "Home  detention  may  not 
be  substituted  for  imprisonment.". 

Section  5F5.2  is  amended  by  inserting 
",  but  only  as  a  substitute  for 
imprisonment"  immediately  following 
"release". 

The  Commentary  to  §  5F5.2  captioned 
"Application  Notes"  is  amended  in  Note 
1  by  deleting: 

"  'Home  detention'  means  a  program  of 
conrinement  and  supervision  that  restricts 
the  defendant  to  his  place  of  residence 
continuously,  or  during  specified  hours, 
enforced  l>y  appropriate  means  of 
surveillance  by  the  probation  ofHce.  The 
judge  may  also  impose  other  conditions  of 
probation  or  supervised  release  appropriate 
to  effectuate  home  detention.  If  the 
confinement  is  only  during  specified  hours, 
the  defendant  shall  engage  exclusively  in 
gainful  employment,  community  service  or 
treatment  during  the  non-residential  hours.", 

and  inserting  in  lieu  thereof: 


"  'Home  detention'  means  a  program  of 
confinement  and  supervision  that  restricts 
the  defendant  to  his  place  of  residence 
continuously,  except  for  authorized  absences, 
enforced  by  appropriate  means  of 
surveillance  by  the  probation  ofHce.  When  an 
order  of  home  detention  is  imposed,  the 
defendant  is  required  to  be  in  his  place  of 
residence  at  all  times  except  for  approved 
absences  for  gainful  employment,  community 
service,  religious  services,  medical  care, 
educational  or  training  programs,  and  at  such 
other  times  as  may  l>e  speciHcally  authcrized. 
Electronic  monitoring  is  an  appropriate 
means  of  surveillance  and  ordinarily  should 
be  used  in  connection  with  home  detention. 
However,  alternative  means  of  surveillance 
may  be  used  so  long  as  they  are  as  efl'ective 
as  electronic  monitoring.". 

The  Commentary  to  S  5F5.2  captioned 
"Application  Notes"  is  amended  in  Note 
?■  by  deleting: 

"Home  detention  generally  should  not  be 
imposed  for  a  period  in  excess  of  six  months. 
However,  a  longer  term  may  be  appropriate 
for  disabled,  elderly  or  extremely  ill 
defendants  who  would  otherwise  be 
imprisoned.", 

and  by  inserting  in  lieu  thereof: 

The  court  may  impose  other  conditions  of 
probation  or  supervised  release  appropriate 
to  e^ectuate  home  detention.  If  the  court 
concludes  that  the  amenities  available  in  the 
residence  of  a  defendant  would  cause  home 
detention  not  to  be  sufHciently  punitive,  the 
court  may  limit  the  amenities  available.". 

The  Commentary  to  8  5F5.2  captioned 
"Application  Notes"  is  amended  by 
inserting  the  following  as  an  additional 
Note: 

"3.  The  defendant's  place  of  residence,  for 
purposes  of  home  detention,  need  not  be  the 
place  where  the  defendant  previously 
resided.  It  may  be  any  place  of  residence,  so 
long  as  the  owner  of  the  residence  (and  any 
other  per8on(s)  from  whom  consent  is 
necessary]  agrees  to  any  conditions  that  may 
be  imposed  by  the  court  e.g.,  conditions  that 
a  monitoring  system  be  installed,  that  there 
will  be  no  "call  forwarding"  or  "call  waiting" 
services,  or  that  there  will  be  no  cordless 
telephones  or  answering  machines.". 

The  Commentary  to  §  5F5.2  is 
amended  by  inserting  the  following  at 
the  end: 

"Background:  The  Commission  has 
concluded  that  the  surveillance  necessary  for 
effective  use  of  home  detention  ordinarily 
requires  electronic  monitoring.  However,  in 
some  cases  home  detention  may  e^ectively 
be  enforced  without  electronic  monitoring, 
e.g.,  when  the  defendant  is  physically 
incapacitated,  or  where  some  other  effective 
means  of  surveillance  is  available. 
Accordingly,  the  Commission  has  not 
required  that  electronic  monitoring  be  a 
necessary  condition  for  home  detention. 
Nevertheless,  before  ordering  home  detention 
without  electronic  monitoring,  the  court 
should  be  confident  that  an  alternative  form 
of  surveillance  will  be  equally  effective. . 


In  the  usual  case,  the  Commission  assumes 
that  a  condition  requiring  that  the  defendant 
seek  and  maintain  gainful  employment  will 
be  imposed  when  home  detention  is 
ordered.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  conform  the 
guidehnes  with  Section  7305  of  the  Anti- 
Drug  Abuse  Act  of  1988. 

206.  Amendment  Section  5Bl.4(b)  is 
amended  by  inserting  the  following 
additional  paragraph  at  the  end: 

"(25)  Curfew 

If  the  court  concludes  that  restricting  the 
defendant  to  his  place  of  residence  during 
evening  and  nighttime  hours  is  necessary  to 
provide  just  punishment  for  the  ofl'ense,  to 
protect  the  public  from  crimes  that  the 
defendant  might  commit  during  those  hours, 
or  to  assist  in  the  rehabilitation  of  the 
defendant,  a  condition  of  curfew  is 
recommended.  Electronic  monitoring  may  be 
used  as  a  means  of  surveillance  to  ensure 
compUance  with  a  curfew  order.". 

Section  5B1.4  is  amended  by  inserting 
the  following  Commentary  at  the  end: 

Commentary 

Application  Note: 

"1.  Home  detention,  as  defined  by  S  SFS.S. 
may  only  be  used  as  a  substitute  for 
imprisonment.  See  f  5C2.1  (Imposition  of  a 
Term  of  Imprisonment).  Under  home 
detention,  die  defendant,  with  specified 
exceptions,  is  restricted  to  his  place  of 
residence  during  all  nonworking  hours. 
Curfew,  which  limits  the  defendant  to  his 
place  of  residence  during  evening  and 
nighttime  hours,  is  less  restrictive  than  home 
detention  and  may  l>e  imposed  as  a  condition 
of  probation  whether  or  not  imprisonment 
could  have  been  ordered.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  set  forth  the 
conditions  under  which  curfew  is  a 
recommended  condition  of  probation 
and  clarify  that  electronic  monitoring 
may  be  used  as  a  means  of  surveillance 
in  connection  with  an  order  of  curfew. 

§  SB  1.3    Conditions  of  Probation 

207.  Amendment  Section  5Bl.3(c)  is 
amended  by  inserting  immediately 
before  the  period  at  the  end  of  the  first 
sentence  the  following: 

",  unless  the  court  finds  on  the  record  that 
extraordinary  circumstances  exist  that  would 
make  such  a  condition  plainly  unreasonable, 
in  which  event  the  court  shall  impose  one  or 
more  of  the  other  conditions  set  forth  under 
18  U.S.C.  S  3563(b)". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  conform  the 
guideline  to  a  statutory  revision. 

208.  Amendment  Section  5Bl.3(a]  is 
amended  by  inserting  at  the  end  "The 
court  shall  also  impose  a  condition  that 
the  defendant  not  possess  illegal 
controlled  substances.  18  U.S.C. 
3563(a)(3).". 


Section  5B1.3  is  amended  by  inserting 
the  following  as  Commentary: 

"Commentary 

A  broader  form  of  the  condition  required 
under  18  U.S.C.  3563(a)(3)  (pertaining  to 
possession  of  controlled  substances)  is  set 
forth  as  recommended  condition  (7)  at  {  5B1.4 
(Recommended  Conditions  of  Probation  and 
Supervised  Release].". 

Reason  for  Amendment  This 
amendment  references  a  mandatory 
condition  of  probation  added  by  Section 
7303  of  the  Anti-Drug  Abuse  Act  of  1988. 

§  5C2.1    Imposition  of  a  Term  of 
Imprisonment 

209.  Amendment  Section  5C2.1(e)  is 
amended  by  deleting  "Thirty  days"  and 
inserting  in  lieu  thereof  "One  day",  by 
deleting  "one  month"  wherever  it 
appears  and  inserting  in  lieu  thereof  in 
each  instance  "one  day",  and  by 
deleting  "One  month"  and  inserting  in 
lieu  thereof  "One  day". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  enhance  the 
internal  consistency  of  the  guidelines. 

§5D3.3    Conditions  of  Supenised 
Release 

210.  Amendment  Section  5D3.3  is 
amended  by  deleting: 

"(b)  In  order  to  fulfill  any  authorized 
purposes  of  sentencing,  the  court  may  impose 
other  conditions  reasonably  related  to  (1)  the 
nature  and  circumstances  of  the  offense,  and 
(2)  the  history  and  characteristics  of  the 
defendant.  18  U.S.C.  3583(d).", 

and  inserting  in  lieu  thereof: 

"(b)  Hie  court  may  impose  other  conditions 
of  supervised  release,  to  the  extent  that  such 
conditions  are  reasonably  related  to  (1)  the 
nature  and  circumstances  of  the  o^ense  and 
the  history  and  characteristics  of  the 
defendant,  and  (2)  the  need  for  the  sentence 
imposed  to  afford  adequate  deterrence  to 
criminal  conduct,  to  protect  the  public  from 
further  crimes  of  the  defendant,  and  to 
provide  the  defendant  with  needed 
educational  or  vocational  training,  medical 
Ciire.  or  other  correctional  treatment  in  the 
most  effective  manner.  IS  U.S.C.  3553(a)(J) 
and  3583(d).'. 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  clarify  the 
guideline  and  conform  it  to  the  statute 
as  amended  by  Section  7108  of  the  Anti- 
Drug  Abuse  Act  of  1988. 

211.  Amendment  Section  5D3.3(a)  is 
amended  by  inserting  at  the  end  "The 
court  shall  also  impose  a  condition  that 
the  defendant  not  possess  illegal 
controlled  substances.  18  U.S.C. 
3563(a)(3).". 

The  Commentary  to  §  5D3.3  captioned 
"Background"  is  amended  by  inserting 
as  the  last  sentence:  "A  broader  form  of 
the  condition  required  under  18  U.S.C. 
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3563(a)(3)  (pertaining  to  possession  of 
controlled  substances)  is  set  forth  as 
recommended  condition  (7)  at  S  5B1.4 
(Recommended  Conditions  of  Probation 
and  Supervised  Release).". 

Reason  for  Amendment-  This 
amendment  references  a  mandatory 
condition  of  supervised  release  added 
by  section  7303  of  the  Anti-Drug  Abuse 
Act  of  1988. 

§SE4.1    Restitution 

212.  Amendment-  Section  5E4.1  is 
amended  by  inserting  the  following  as 
an  additional  subsection: 

"(c)  With  the  consent  of  the  victim  of  the 
offense,  the  court  may  order  a  defendant  to 
perform  services  for  the  benefit  of  the  victim 
in  lieu  of  monetary  restitution  or  in 
conjunction  therewith.  18  U.S.C.  3663(b)(4).". 

Reason  for  Amendment-  The  purpose 
of  this  amendment  is  to  insert  language 
previously  contained  in  S  5F5.3(b]  where 
it  had  been  erroneously  placed. 

213.  Amendment-  Section  5E4.1  is 
amended  in  the  Commentary  entitled 
"Background"  by  deleting: 

"See  S.  Rep.  No.  225, 98th  Cong..  1st  Sess. 
95-06.", 

and  inserting  in  lieu  thereof: 

"See  IB  U.S.C.  3563(b)(3)  as  amended  by 
section  7110  of  Pub.  L  No.  100-680  (1988) ". 

Reason  for  Amendment-  This 
amendment  replaces  a  reference  to 
legislative  history  with  a  citation  to  a 
revised  statute.  Section  7110  of  the  Anti- 
Drug  Abuse  Act  of  1988  confirms  the 
authority  of  a  sentencing  court  to 
impose  restitution  as  a  condition  of 
probation.  Previously,  such  authority 
was  inferred  from  18  U.S.C.  3563(b)(20) 
(defendant  may  be  ordered  to  "satisfy 
such  other  conditions  as  the  court  may 
impose")  and  from  legislative  history. 

§SE4.2    Fines  for  Individual 
Defendants 

214.  Amendment  Section  5E4.2(a)  is 
amended  by  deleting: 

"If  the  guideline  for  the  offense  in  Chapter 
Two  prescritMS  a  different  rule  for  imposing 
fines,  that  rule  takes  precedence  over  this 
subsection.". 

Section  5E4.2(b)  is  amended  by 
inserting  at  the  end  the  following 
additional  sentence: 

"If.  however,  the  guideline  for  the  oRense 
in  Chapter  Two  provides  a  specific  rule  for 
imposing  a  fine,  that  rule  takes  precedence 
over  subsection  (c)  of  this  section.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  die 
guideline.  The  last  sentence  of  current 
I  SE4.2(a)  is  in  the  wrong  place.  This 
amendment  moves  the  content  of  this 
sentence  to  subsection  (b)  where  it 
belongs. 


215.  Amendment  Section  5E4.2(c)(3)  is 
amended  by  deleting: 

"1— $25-«2SO;  2-3— $10&-$1,000: 4-5— 
$250— $2,500", 

and  inserting  in  lieu  thereof: 

"3  and  below— $100— $5,000;  4-5-$250— 
$5,000". 

Reason  for  Amendment  This 
amendment  revises  the  fine  table  for 
offense  levels  5  and  below  for  the 
reasons  set  forth  at  the  amendment  to 
the  Sentencing  Table  in  Chapter  Five, 
Part  A. 

§  5E4.3    Special  Assessments 

216.  Amendment:  The  Commentary  to 
Section  5E4.3  captioned  "Baclcground"  is 
amended  in  the  first  paragraph  by 
inserting  at  the  end: 

"Under  the  Victims  of  Crime  Act  as 
amended  by  Section  7085  of  the  Anti-Drug 
Abuse  Act  of  1988,  the  court  is  required  to 
impose  assessments  in  the  following  amounts 
with  respect  to  offenses  committed  on  or 
after  November  la  1968. 

Individuals: 

$5,  if  the  defendant  is  an  individual  convicted 

of  an  infraction  or  a  Class  C  misdemeanor 
$10,  if  the  defendant  is  an  individual 

convicted  of  a  Class  B  misdemeanor; 
$25,  if  the  defendant  is  an  individual 

convicted  of  a  Class  A  misdemeanor  and 
$50,  if  the  defendant  is  an  individual 

convicted  of  a  felony. 

Organizations: 

$50,  if  the  defendant  is  an  organization 
convicted  of  a  Class  B  misdemeanor, 

$125,  if  the  defendant  is  an  organization 
convicted  of  a  Class  A  misdemeanor  and 

$200,  if  the  defendant  is  an  organization 
convicted  of  a  felony.  18  U.S.C.  3013.", 

and  in  the  second  paragraph  by  deleting 
"The  Act  requires  the  court"  and 
inserting  in  lieu  thereof  "With  respect  to 
offenses  committed  prior  to  November 
18, 1988,  the  court  is  required". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  conform  the 
commentary  to  the  statute  as  amended 
by  Section  7085  of  the  Anti-Drug  Abuse 
Act  of  198& 

§5F5.3    Community  Service 

217.  Amendment  Section  5F5.3(a)  is 
amended  by  deleting  "(a)",  and  by 
inserting  "and  sentenced  to  probation" 
immediately  following  "felony". 

Section  5F5.3(b)  is  amended  by 
deleting: 

"(b)  With  the  consent  of  the  victim  of  the 
offense,  the  court  may  order  a  defendant  to 
perform  services  for  the  benefit  of  the  victim 
in  lieu  of  monetary  restitution.  18  U.S.C. 
3663(b)(4).". 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  correct  an 
erroneous  statement  in  S  5F5.3(a)  and  to 


delete  S  5F5.3(b),  which  deals  with 
restitution,  and  therefore  should  appear 
at  9  5E4.1. 

§  5F5.4    Order  of  Notice  to  Victims 

218.  Amendment:  The  Commentary  to 
S  5F5.4  captioned  "Background"  is 
amended  by  deleting: 

"The  legislative  history  indicates  that, 
although  the  sanction  was  designed  to 
provide  actual  notice  to  victims,  a  court  might 
properly  limit  notice  to  only  those  victims 
who  could  be  most  readily  identified,  if  to  do 
otherwise  would  unduly  prolong  or 
complicate  the  sentencing  process.". 

Reason  for  Amendment-  The  purpose 
of  this  amendment  la  to  delete  an 
unnecessary  statement  that  could  be 
subject  to  misinterpretation. 

§  5F5.5    Occupational  Restrictions 

219.  Amendment  Section  5F5.5(a)  is 
amended  by  deleting: 

"(2)  there  is  a  risk  that,  absent  such 
restriction,  the  defendant  will  continue  to 
engage  in  unlawful  conduct  similar  to  that  for 
which  the  defendant  was  convicted;  and 

(3)  imposition  of  such  a  restriction  is 
reasonably  necessary  to  protect  the  public", 

and  Inserting  in  lieu  thereof: 

"(2)  imposition  of  such  a  restriction  is 
reasonably  necessary  to  protect  the  public 
because  there  is  reason  to  believe  that, 
absent  such  restriction,  the  defendant  will 
continue  to  engage  in  unlawful  conduct 
similar  to  that  for  which  the  defendant  was 
convicted.", 

and  by  inserting  "and"  at  the  end  of 
subsection  (a)(1). 

Reason  for  Amendment  The  purpose 
of  tills  amendment  is  to  clarify  die 
guideline. 

§  5G1.1    Sentencing  on  a  Single  Count 
of  Conviction 

220.  Amendment  Section  5G1.1  and 
the  accompanying  Commentary  are 
amended  by  deleting: 

"(a)  If  application  of  the  guidelines  results 
in  a  sentence  above  the  maximum  authorized 
by  statute  for  the  offense  of  conviction,  the 
statutory  maximum  shall  be  the  guideline 
sentence. 

(b)  If  application  of  the  guidelines  results  in 
a  sentence  lielow  the  minimum  sentence 
required  by  statute,  the  statutory  minimum 
shall  be  the  guideline  sentence. 

(c)  In  any  other  case,  the  sentence  imposed 
shall  be  the  sentence  as  determined  from 
application  of  the  guidelines. 

Commentary 

If  the  statute  requires  imposition  of  a 
sentence  other  than  that  required  by  the 
guidelines,  the  statute  shall  control.  The 
sentence  imposed  should  be  consistent  with 
the  statute  but  as  close  as  possible  to  the 
guidelines.", 

and  inserting  in  lieu  thereof: 


"(a)  Where  the  statutorily  authorized 
maximum  sentence  is  less  than  the  minimum 
of  the  applicable  guideline  range,  the 
statutorily  authorized  maximum  sentence 
shall  be  the  guideline  sentence. 

(b)  Where  a  statutorily  required  minimum 
sentence  is  greater  than  the  maximum  of  the 
applicable  guideline  range,  the  statutorily 
required  minimum  sentence  shall  be  the 
guideline  sentence. 

(c)  In  any  other  case,  the  sentence  may  be 
imposed  at  any  point  within  the  applicable 
guideline  range,  provided  that  the  sentence — 

(1)  is  not  greater  than  the  statutorily 
authorized  maximum  sentence,  and 

(2)  is  not  less  than  any  statutorily  required 
minimum  sentence. 

Commentary 

This  section  describes  how  the  statutorily 
authorized  maximum  sentence,  or  a 
statutorily  required  minimum  sentence,  may 
affect  the  determination  of  a  sentence  under 
the  guidelines.  For  example,  if  the  applicable 
guideline  range  is  51-63  months  and  the 
maximum  sentence  authorized  by  statute  for 
the  offense  of  conviction  is  48  months,  the 
sentence  required  by  the  guidelines  under 
subsection  (a)  is  48  months;  a  sentence  of  less 
than  48  months  would  be  a  guideline 
departure.  If  the  applicable  guideline  range  is 
41-51  months  and  there  is  a  statutorily 
required  minimum  sentence  of  60  months,  the 
sentence  required  by  the  guidelines  under 
subsection  (b)  is  60  months;  a  sentence  of 
more  than  60  months  would  be  a  guideline 
departure.  If  the  applicable  guideline  range  is 
51-63  months  and  the  maximum  sentence 
authorized  by  statute  for  the  offense  of 
conviction  is  60  months,  the  guideline  range 
is  restricted  to  51-60  months  under 
subsection  (c).". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
guideline. 

§  5G1.2    Sentencing  on  Multiple  Counts 
of  Conviction 

221.  Amendment  The  Commentary  to 
§  5G1.2  is  amended  in  the  second 
paragraph  by  deleting  "any  combination 
of  concurrent  and  consecutive  sentences 
that  produces  the  total  punishment  may 
be  Imposed"  and  inserting  in  lieu  thereof 
"consecutive  sentences  are  to  be 
imposed  to  the  extent  necessary  to 
achieve  the  total  punishment.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentary. 

222.  Amendment  The  Commentary  to 
§  5G1.2  is  amended  by  inserting  the 
following  as  an  additional  paragraph 
immediately  following  the  first 
paragraph: 

"This  section  applies  to  multiple  counts  of 
conviction  (1)  contained  in  the  same 
indictment  or  information,  or  (2)  contained  in 
different  indictments  or  informations  for 
which  sentences  are  to  be  imposed  at  the 
same  time  or  in  a  consolidated  proceeding.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  that  this 


guideline  applies  in  the  case  of  separate 
indictments  that  are  consolidated  for 
purposes  of  sentencing. 

§  5G1.3    Convictions  on  Counts  Related 
to  Unexpired  Sentences 

223.  Amendment  Section  5G1.3.  and 
the  Commentary  thereto,  is  deleted  in  its 
entirety  as  follows; 

"§  5G1.3    Convictions  on  Counts  Related  to 
Unexpired  Sentences 

If  at  the  time  of  sentencing,  the  defendant 
is  already  serving  one  or  more  unexpired 
sentences,  then  the  sentences  for  the  instant 
offense(s)  shall  run  consecutively  to  such 
unexpired  sentences,  unless  one  or  more  of 
the  instant  offen8es(s)  arose  out  of  the  same 
transactions  or  occurrences  as  the  unexpired 
sentences.  In  the  latter  case,  such  instant 
sentences  and  the  unexpired  sentences  shall 
run  concurrently,  except  to  the  extent 
otherwise  required  by  law. 

Commentary 

This  section  reflects  the  statutory 
presumption  that  sentences  imposed  at 
different  times  ordinarily  run  consecutively. 
See  18  U.S.C.  3584(a).  This  presumption  does 
not  apply  when  the  new  counts  arise  out  of 
the  same  transaction  or  occurrence  as  a  prior 
conviction. 

Departure  would  be  warranted  when 
independent  prosecutions  produce 
anomalous  results  that  circumvent  or  defeat 
the  intent  of  the  guidelines.". 

and  the  following  Inserted  in  lieu 
thereof: 

"§  5C1.3    Imposition  of  a  Sentence  on  a 
Defendant  Serving  an  Unexpired  Term  of 
Imprisonment 

If  the  instant  offense  was  committed  while 
the  defendant  was  serving  a  term  of 
imprisonment  (including  work  release, 
furlough,  or  escape  status),  the  sentence  for 
the  instant  offense  shall  be  imposed  to  run 
consecutively  to  the  unexpired  term  of 
imprisonment. 

Commentary 

Under  this  guideline,  the  court  shall  impose 
a  consecutive  sentence  where  the  instant 
offense  (or  any  part  thereof)  was  committed 
while  the  defendant  was  serving  an 
unexpired  term  of  imprisonment. 

Where  the  defendant  is  serving  an 
unexpired  term  of  imprisonment,  but  did  not 
commit  the  instant  offense  while  ser\'ing  that 
term  of  imprisonment,  the  sentence  for  the 
instant  offense  may  be  imposed  to  run 
consecutively  or  concurrently  with  the 
unexpired  term  of  imprisonment.  The  court 
should  impose  a  sentence  for  the  instant 
offense  that  results  in  a  combined  sentence 
that  approximates  the  total  punishment  that 
would  have  been  imposed  under  §  5G1.2 
(Sentencing  on  Multiple  Counts  of 
Conviction)  had  all  of  the  offenses  been 
federal  offenses  for  which  sentences  were 
being  imposed  at  the  same  time.". 

Reason  for  Amendment  This 
amendment  specifies  circumstances  in 
which  a  consecutive  sentence  is 


required  by  the  guidelines.  Erroneous 
language  in  the  Commentary  to  this 
guideline  concerning  18  U.S.C.  3584(a)  is 
deleted. 

§  5K1. 1    Substantial  Assistance  to 
Authorities  (Policy  Statement) 

224.  Amendment  Section  5K1.1  is 
amended  by  deleting  "made  a  good  faith 
effort  to  provide"  and  inserting  in  lieu 
thereof  "provided". 

Section  5Kl.l(a)  is  amended  in  the 
first  sentence  by  deleting  "conduct". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  clarify  the 
Commission's  intent  that  departures 
under  this  policy  statement  be  based 
upon  the  provision  of  substantial 
assistance.  The  existing  policy 
statement  could  be  interpreted  as 
requiring  only  a  willingness  to  provide 
such  assistance.  The  amendment  also 
makes  an  editorial  correction. 

§  5K1.2    Refusal  to  Assist  (Policy 
Statement) 

225.  Amendment  The  Commentar>'  to 
§  5K1.2  is  deleted  in  its  entirety  as 
follows: 

"Commentary 

Background:  The  Commission  considered 
and  rejected  the  use  of  a  defendant's  refusal 
to  assist  authorities  as  an  aggravating 
sentencing  factor.  Refusal  to  assist 
autherities  based  upon  continued 
involvement  in  criminal  activities  and 
association  with  accomplices  may  l>e 
considered,  however,  in  evaluating  a 
defendant's  sincerity  in  claiming  acceptance 
of  responsibility.". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  delete 
unnecessary  Commentary  containing  an 
unclear  example. 

Chapter  Five,  Part  K,  Subpart  2  (General 
Provisions) 

226.  Amendment  Chapter  Five.  Part  K 
is  amended  by  adding  at  the  end: 

'§  5K2. 15    Terrorism  (Policy  Statement) 

If  the  defendant  committed  the  offense  in 
furtherance  of  a  terroristic  action,  the  court 
may  increase  the  sentence  above  the 
authorized  guideline  range.". 

Reason  for  Amendment:  This 
amendment  adds  a  specific  policy 
statement  concerning  consideration  of 
an  upward  departure  when  the  offense 
is  committed  for  a  terroristic  purpose. 
This  amendment  does  not  make  a 
substantive  change.  Such  conduct  is 
currently  included  in  the  broader  policy 
statement  at  §  2K2.9  (Criminal  Purpose) 
and  other  policy  statements.  See  United 
States  v.  Yu  Kikumura,  Crim.  No.  88-16 
(D.  N.).  Feb.  9, 1989)  (1989  U.S.  Dist. 
LEXIS  1516). 
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§  6A1.1    Presentence  Report 

227.  Amendment  Section  6A1.1  is 
amended  in  the  title  by  inserting  at  the 
end  "(Policy  Statement)". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  designate 
§  6A1.1  as  a  policy  statement. 
Designation  of  this  section  as  a  policy 
statement  is  more  consistent  with  the 
nature  of  the  subject  matter. 

§6A1.3    Resolution  of  Disputed  Factors 

228.  Amendment:  Section  6A1.3  is 
amended  in  the  title  by  inserting  at  the 
end  "(Policy  Statement)". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  designate 
§  6A1.3  as  a  policy  statement. 
Designation  of  this  section  as  a  policy 
statement  is  more  consistent  with  the 
nature  of  the  subject  matter. 

§  6B1.2    Standards  for  Acceptance  of 
Plea  Agreements  (Policy  Statement) 

229.  Amendment:  The  Commentary  to 
§  6B1.2  is  amended  in  the  second 
paragraph  by  deleting  "and  does  not 
undermine  the  basic  purposes  of 
sentencing.",  and  inserting  in  lieu 
thereof  "(i.e.,  that  such  departure  is 
authorized  by  18  U.S.C.  3553(b)).  See 
generally  Chapter  1,  Part  A 
(4)(b)(Departure8).". 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
Commentarj'. 

Appendix  A  (Statutory  Index) 

230.  Amendment:  Appendix  A 
(Statutory  Index)  is  amended  in  the 
second  sentence  of  the  "Introduction" 
by  deleting  "conduct"  and  inserting  in 
lieu  thereof  "nature  of  the  offense 
conduct  charged  in  the  count",  and  by 
deleting  "select"  and  inserting  in  lieu 
thereof  "use";  and  in  the  third  sentence 
of  the  "Introduction"  by  deleting  "the 
court  is  to  apply"  and  inserting  in  lieu 
thereof  "use",  by  deleting  "which  is", 
and  by  deleting  'conduct  for"  and 
inserting  in  lieu  thereof  "nature  of  the 
offense  conduct  charged  in  the  count 
of. 

Reason  for  Amendment:  The  purpose 
of  this  amendment  is  to  clarify  the 
operation  of  the  Statutory  Index  in 
relation  to  S§  iBl.l  and  lBl.2(a). 

231.  Amendment:  Appendix  A  is 
amended  by  inserting  as  an  additional 
paragraph  at  the  end  of  the  Introduction: 

'The  guidelines  do  not  apply  to  any  count 
uf  conviction  thdl  is  a  Class  B  or  C 
misdemeanor  or  an  infraction.  (See  }  lBl.9.)". 

Appendix  A  is  amended  by  deleting: 

'7  U.S.C.  52.  2.\2.1  ",  "7  use.  60.  2N2  1  ".  "10 
use.  847.  2)1.1.  2)1.5  ","16  U.S.C  198c.  2B1.1. 
2E1.3.  2B2.3  •,•■16  U.S.C.  204c.  2B1.1,  2B1.3'". 'le 
L'  ?  C.  604.  2B1  3'.^16  U  S.C.  600.  2B1.1. 


2Bi.3","ia  U.S.C.  eeedd.  2Q2.1  "."le  u.s.c. 

670)(a)(l).  2B2.3 "."16  U.S.C.  676,  2B2.3"."16 
use.  682,  2B2.3","16  U.S.C.  683,  2B2.3",  "16 
U.S.C.  685.  2B2,3".  "16  U.S.C.  689b,  2B2.3".  "16 
U.S.C.  692a,  2B2.3",  "16  U.S.C.  694a,  2B2.3". 
"18  U.S.C.  113(d),  2A2,3".  "18  U.S.C.  113(e). 
2A2.3'',  "18  U.S  C.  290,  2F1.1".  "18  U.S.C.  402, 
2)1.1",  "18  U.S.C.  437,  2C1.3",  "18  U.S.C.  1164, 
2B1.3 ",  "18  U.S.C.  1165.  2B2.3".  "18  U.S.C. 
1382.  2B2.3  ",  "18  U.S.C.  1504,  2)1.2",  "18 
U.S.C.  1726,  2F1.1',"18  U.S.C.  1752.  2B2.3 ","18 
use.  1793,  2P1.4".  "18  U.S.C.  1856,  2B1.3",  "18 
use.  1863,  2B2.3",  "40  U.S.C.  193e.  2B1.1, 
2B1.3 ',  "42  U.S.C.  1995,  2)1.1",  "42  U.S.C. 
2000h,  2)1.1",  "42  U.S.C.  4912,  2Q1.3". 

Reason  for  Amendment:  The  purposes 
of  this  amendment  are  to  clarify  that  the 
guidelines  do  not  apply  to  any  count  of 
conviction  that  is  a  Class  B  or  C 
misdemeanor  or  an  infraction,  and  to 
delete  references  to  statutes  that  apply 
solely  to  such  offenses. 

232.  Amendment:  Appendix  A  is 
amended  by  deleting: 

■18  U.S.C.  1512,  2)1.2". 

and  inserting  in  lieu  thereof: 

"18  U.S.C.  1512(a),  2A1.1,  2A1.2,  2A2.1, 18 
U.S.C.  1512(b),  2A2.2,  2)1.2.,  18  U.S.C.  1512(c), 
2)1.2", 

and  by  deleting: 

•21  U.S.C.  848,  2D1.5", 

and  inserting  in  lieu  thereof: 

"21  U.S.C.  848(a),  2D1.5,  21  U.S.C.  848(b), 
2D1.5,  21  U.S.C.  848(e),  2Al.l^". 

Appendix  A  is  amended  by  inserting 
the  following  statutes  in  the  appropriate 
place  according  to  statutory  title  and 
section  number: 

'18  U.S.C.  247,  2H1.3"."18  U.S.C.  709, 
2F1.1^","18  U.S.C.  930,  2K2.5 ","18  U.S.C.  1460, 
2G3.1',"18  U.S.C.  1466,  2G3.1","18  U.S.C. 
1516,  2jl.2","18  U.S.C.  1716C,  2B5.2","18 
U.S.C.  1958,  2A2.1,  2El.4"."18  U.S.C.  1959, 
2E1.3  ■.■•42  U.S.C.  7270b,  2B2.3","43  U.S.C. 
1773(a),  (43  CFR  4140.1(b)(l)(i]),  2B2.3",  "49 
U.S.C.  1472(c).  2A5.2"". 

Appendix  A  is  amended  on  the  line 
beginning  "18  U.S.C.  371"  by  inserting 
"2A2.1,  2D1.4,"  immediately  before 
"2T1.9". 

Appendix  A  is  amended  in  the  line 
beginning  "18  U.S.C.  1005"  by  inserting 
",  §  2S1.3"  immediately  following 
"2F1.1'. 

Appendix  A  is  amended  in  the  line 
beginning  "18  U.S.C.  1028"  by  inserting 
"2L1.2.  2L2.1,  2L2.3  immediately 
following  "2F1.1". 

Appendix  A  is  amended  in  the  line 
beginning  "26  U.S.C.  7203"  by  inserting 
"2S1.3, "  immediately  before  "2T1.2 '. 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  make  the 
statutory  index  more  comprehensive. 

233.  Amendment  Appendix  A  is 
amended  in  the  line  beginning  "18  U.S.C. 
113(a)'  by  deleting  ",  2A3.1"  . 


Appendix  A  is  amended  in  the  line 
beginning  "18  U.S.C.  1854"  by  deleting  ", 
2B2.3". 

Appendix  A  is  amended  in  the  line 
beginning  "42  U.S.C.  2278(a)(c)"  by 
deleting  "42  U.S.C.  2278{a)(c)"  and 
inserting  in  lieu  thereof  "42  U.S.C. 
2278a(c)". 

Reason  for  Amendment  The  purposes 
of  this  amendment  are  to  delete 
incorrect  references  and  to  insert  a 
correct  reference. 

234.  Amendment  Appendix  A  is 
amended  by  inserting  the  following 
statutes  in  the  appropriate  place 
according  to  statutory  title  and  section 
number: 

"18  use.  2251 A 2G2.3", 

"21  U.S.C.  858 2D1.10 ". 

Appendix  A  is  amended  on  the  line 
beginning  "18  U.S.C.  1464"  by  deleting 
"§  2G3.1"  and  inserting  in  lieu  thereof 
"§  2G3.2"  and  by  inserting  the  following 
statute  in  the  appropriate  place 
according  to  statutory  title  and  section 
number: 

"18  U.S.C.  1468 203.2". 

Appendix  A  is  amended  on  the  line 
beginning  "21  U.S.C.  845"  by  deleting 
"2D1.3"  and  inserting  in  lieu  thereof 
"2D1.2",  and  on  the  line  beginning  "21 
U.S.C.  845a'"  by  deleting  "2D1.3"  and 
inserting  in  lieu  thereof  "2D1.2". 

Appendix  A  is  amended  in  the  line 
beginning  "47  U.S.C.  223"  by  deleting 
"47  U.S.C.  223"  and  inserting  in  lieu 
thereof  "47  U.S.C.  223(b)(1)(A)". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  reflect  the 
creation  of  new  offense  guidelines. 

235.  Amendment  Appendix  A  is 
amended  on  the  line  beginning  "18 
U.S.C.  844(h)"  by  deleting  ",  2K1.6"  and 
inserting  in  lieu  thereof  "(offenses 
committed  prior  to  November  18, 1988), 
2K1.6,  2K1.7". 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  reflect  a 
revision  in  the  offense  covered  by  18 
U.S.C.  844(h). 

Correction  of  Chapter  Five  Subpart 
Numbers 

236.  Amendment  Sections  5C2.1, 
5D3.1,  5D3.2,  5D3.3,  5E4.1,  5E4.2,  5E4.3, 
5E4.4,  5F5.1,  5F5.2,  5F5.3,  5F5.4,  and  5F5.5 
are  amended  by  deleting  the  number 
designating  the  subpart  (i.e.,  the  digit 
immediately  following  the  letter  in  the 
section  designation]  wherever  it  appears 
and  inserting  in  lieu  thereof  "1"  in  each 
instance. 

The  Commentary  to  §  2D1.1  captioned 
"Background"  is  amended  by  deleting 
"§§  5D3.1-5D3.3"  and  inserting  in  lieu 
thereof  "§§  5D1.1-5D1.3". 
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Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  correct  a  clerical 
error. 

Miscellaneous  Conforming  Revisions 

237.  Amendment  The  Commentary  to 
S  lBl.2  captioned  "Application  Notes"  is 
amended  in  Note  3  by  deleting  "at 
Sentencing)"  and  inserting  in  lieu 
thereof  "in  Imposing  Sentence)". 

The  Commentary  to  S  lBl.3  captioned 
"Application  Notes"  is  amended  in  Note 

4  by  deleting  "(Assault)"  and  inserting 
in  lieu  thereof  "(Aggravated  Assault)". 

The  Commentary  to  %  lBl.3  captioned 
"Application  Notes"  is  amended  in  Note 

5  by  deleting  "5  2K2.3"  and  inserting  in 
lieu  thereof '  §  2K2.2",  by  deleting  "12'' 
and  inserting  in  lieu  thereof  "16",  and  by 
deleting  "abusive  contact  was 
accomplished  as  defined  in  18  U.S.C. 
2242,  increase  by  4  levels"  and  inserting 
in  lieu  thereof  "offense  was  committed 
by  the  means  set  forth  in  18  U.S.C. 
2242". 

The  Commentary  to  S  lBl.4  captioned 
"Background"  is  amended  by  deleting 
"3557"  and  inserting  in  lieu  thereof 
"3577". 

The  Commentary  to  S  2A5.2  captioned 
"Background"  is  amended  by  inserting 
"or  Aboard"  immediately  following 
"Materials  While  Boarding". 

The  Introductory  Commentary  to 
Chapter  2,  Part  B  is  amended  by  deleting 
"Order  and". 


The  Commentary  to  S  2B1.1  captioned 
"Application  Notes"  is  amended  in  Note 

2  by  deleting  "(Attempt,  Solicitation,  or 
Conspiracy  Not  Covered  by  a  Specific 
Guideline)"  and  inserting  in  lieu  thereof 
"(Attempt,  Solicitation,  or  Conspiracy)". 

The  Commentary  to  §  2R1.1  captioned 
"Application  Notes"  is  amended  in  Note 
7  by  inserting  "Category"  immediately 
following  "Criminal  History". 

The  Commentary  to  S  2T1.4  captioned 
"Application  Notes"  is  amended  in  Note 

3  by  inserting  "Use  of  immediately 
before  "Special  Skill". 

The  Commentary  to  §  3B1.4  is 
amended  by  deleting  "(Role  in  the 
Offense)"  the  first  time  it  appears  and 
inserting  in  lieu  thereof  "(Aggravating 
Role)",  and  by  deleting  "(Role  in  the 
Offense)"  the  second  time  it  appears 
and  inserting  in  lieu  thereof  "(Mitigating 
Role)". 

The  Commentary  to  §  3D1.2  captioned 
"Application  Notes"  is  amended  in  Note 
1  by  deleting  "25  (18+1+6)  rather  than 
28"  and  inserting  in  lieu  thereof  "28 
(18+4+6)  rather  than  31". 

The  Commentary  to  S  3D1.3  captioned 
"Application  Notes"  is  amended  in  the 
last  sentence  of  Note  4  by  deleting  "Loss 
or  Damage"  and  inserting  in  lieu  thereof 
"Damage  or  Loss". 

The  Commentary  following  §  3D1.5 
captioned  "Illustrations  of  the  Operation 
of  the  Multiple-Count  Rules"  is  amended 
in  example  1  by  deleting  "19"  and 


inserting  in  lieu  thereof  "22",  by  deleting 
"1-Level"  and  inserting  in  lieu  thereof 
"4-Level".  by  deleting  "25."  and 
inserting  in  Heu  thereof  "28. ",  by 
deleting  "(25)"  and  inserting  in  lieu 
thereof  "(28)".  and  by  deleting  "28"  and 
inserting  in  lieu  thereof  "31". 

The  Commentary  following  §  3D1.5 
captioned  "Illustrations  of  the  Operation 
of  the  Multiple-Count  Rules"  is  amended 
in  the  last  2  sentences  of  example  3  by 
deleting  "10"  wherever  it  appears  and 
inserting  in  lieu  thereof  in  each  instance 
"8". 

The  Commentary  following  S  3D1.5 
captioned  "Illustrations  of  the  Operation 
of  the  Multiple-Count  Rules"  is  amended 
in  example  5  by  deleting  "13  '  wherever 
it  appears  and  inserting  in  lieu  thereof 
"14'. 

The  Commentary  following  §  3D1.5 
captioned  "Illustrations  of  the  Operation 
of  the  Multiple-Count  Rules"  is  amended 
by  deleting  Illustration  2  and 
renumbering  Illustrations  3.  4.  and  5  as 
2.  3.  and  4.  respectively. 

Reason  for  Amendment  The  purpose 
of  this  amendment  is  to  conform  cross- 
references  and  illustrations  of  the 
operation  of  the  guidelines  to  the 
guidelines,  as  amended. 
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DEPARTMEHT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  570 

[Docket  Na  R-C9-1440;  FR-2647] 
RIN  2501-AAe3 

UrlMNi  Development  Action  Qrantt 
(UDAQ)  Program;  Changee  to  Project 
Selection  Syatem 

AOCNCV:  Office  of  the  Secretary.  HUD. 
action:  Interim  rule. 

summary:  This  rule  will  amend  24  CFR 
570.459  to  change  the  Urban 
Development  Action  Grants  (UOAG) 
project  selection  system.  The  changes 
reflect  the  Secretary's  priorities  to 
address  critical  needs  for  housing  and 
economic  development. 
date:  Effective  date:  June  30. 1989. 
Comments  due  June  16, 1989. 
ADORISS:  Interested  persons  are  invited 
to  submit  comments  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW..  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  will  be  available 
for  public  inspection  during  regular 
business  hours  at  the  above  address.  As 
a  convenience  to  commenters,  the  Rules 
Docket  Clerk  will  accept  brief  public 
comments  transmitted  by  facsimile 
("FAX")  machine.  The  telephone 
number  of  the  FAX  receiver  is  (202)  755- 
2575.  (This  is  not  a  toll-free  number.) 
Only  public  comments  of  six  or  fewer 
total  pages  will  be  accepted  via  FAX 
transmittal.  This  limitation  is  necessary 
in  order  to  assure  reasonable  access  to 
the  equipment.  Comments  sent  by  FAX 
in  excess  of  six  pages  will  not  be 
accepted.  Receipt  of  FAX  transmittals 
will  not  be  acknowledged,  except  that 
the  sender  may  request  confirmation  of 
receipt  by  calling  the  Rules  Docket  Clerk 
((202)  755-7084). 

FOR  FURTHIR  INFORMATION  CONTACT: 
Stanley  Newman,  Director,  Office  of 
Urban  Development  Action  Grants, 
Room  7262,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410;  (202)  755- 
6290.  (This  is  not  a  toll-free  number.) 
SUPPUUNENTARV  INFORMATION: 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 


Act  of  1980.  No  person  may  be  subjected 
to  a  penalty  for  failure  to  comply  with 
these  information  collection 
requirements  until  they  have  been 
approved  and  assigned  an  OMB  control 
number.  The  OMB  control  number, 
when  assigned,  will  be  announced  by 
separate  notice  in  the  Federal  Register. 
Public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  rule  are  estimated  to 
include  the  time  for  reviewing  the 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  in  this 
document  under  the  heading.  Other 
Matters.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of  » 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk,  451 
Seventh  Street  SW.,  Washington,  DC 
20410;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Changes  to  Selection  System 

The  Urban  Development  Action  Grant 
(UDAG)  program  is  authorized  by 
section  119  of  the  Housing  and 
Community  Development  Act  of  1974  (42 
U.S.C.  5318).  On  August  29, 1988  (53  FR 
33026).  HUD  published  a  final  rule 
implementing  amendments  to  section 
119  contained  in  section  515  of  the 
Housing  and  Community  Development 
Act  of  1987  (Pub.  L  100-242,  approved 
February  5. 1988]  and  in  the  HUD- 
Independent  Agencies  Appropriations 
Act  1988  (Pub.  L  100-202,  approved 
December  22, 1987).  The  rule  amended 
the  UDAG  regulations  (24  CFR  Part  570) 
by  modifying  the  project  selection 
criteria  for  LHOAG  funds  and  the 
definition  of  eligible  cities.  The  new 
selection  system  was  expected  to  spread 
UDAG  funds  to  more  areas  of  the 
country.  The  rule  became  effective 
October  6, 1988. 

Congress  has  not  authorized  any 
appropriation  for  the  UDAG  program  for 
FY  1989.  However,  funds  recaptured 
from  previous  years  will  be  used  to  fund 
the  two  remaining  funding  rounds:  July 
1989  for  small  cities,  with  applications 
due  by  May  31, 1989,  and  September 
1989  for  large  cities  and  urban  counties, 
with  applications  due  by  July  31, 1989.  A 
Notice  of  the  UDAG  funding  rounds  for 
FY  1989  was  published  on  November  2, 
1988  (53  FR  44186).  It  is  estimated  that 
approximately  $50  million  will  be 
available  for  these  two  funding  rounds. 
(The  changes  to  the  selection  system 


described  in  this  rule  will  not  affect  the 
funding  round  for  small  cities.) 

This  interim  rule  amends  the  UDAG 
project  selection  system  described  in  24 
CFR  570.459  to:  (1)  Reduce  the  number  of 
points  that  may  be  awarded  under  three 
selection  criteria;  (2)  add  two  new 
criteria;  and  (3)  adjust  two  existing 
criteria.  The  changes  reflect  the 
Secretary's  priorities  to  address  critical 
needs  for  housing  and  economic 
development. 

The  rule  makes  the  following  changes 
with  respect  to  point  reduction: 

1.  Leveraging  ratio — ^Reduces  the 
maximum  point  value  from  10  points  to  8 
points.  While  the  leveraging  ratio  of 
private  funds  to  UDAG  funds  is  a  key 
factor  in  the  UDAG  program,  HUD 
believes  that  8  points  will  give  sufficient 
emphasis  since  this  selection  criterion 
still  retains  the  highest  number  of  points 
of  all  the  criteria. 

2.  UDAG  funds  per  new  permanent 
job — Reduces  the  maximum  point  value 
from  7  points  to  6  points.  This  reduction 
will  not  have  a  significant  effect  on  this 
selection  criterion.  The  creation  or 
retention  of  jobs  is  clearly  a  main  focus 
of  the  UDAG  program,  as  reflected  by 
the  existence  of  several  other  selection 
criteria  related  to  jobs  and  their 
associated  points. 

3.  State/local  funds  per  UDAG 
dollar — Reduces  the  maximum  point 
value  from  2  points  to  1  point.  Other 
State/local  criteria  are  added  to 
strengthen  the  targeting  of  State/local 
funding. 

The  three  changes  described  above 
will  make  available  four  rating  points 
that  are  used  to  add  two  new  criteria 
and  to  adjust  two  existing  criteria.  The 
following  criteria  are  added: 

1.  Tax  incentives  for  development  or 
rehabilitation  of  housing  for  low-  and 
moderate-income  persons — 1  point. 
Projects  that  use  State/local  tax 
incentives  to  promote  the  development 
or  rehabilitation  of  housing  for  low-  and 
moderate-income  persons  by  the  private 
sector  may  receive  one  point.  This 
criterion  is  directly  related  to  the 
statutory  criterion  in  section 
119(d)(l)(C)(vii)  concerning  the  extent  to 
which  State  or  local  government  special 
economic  incentives  have  been 
committed. 

2.  State/ local  funds  for 
homeownership — 1  point.  Projects  that 
commit  State/local  funds  to 
homeownership  for  first-time  buyers       I 
may  receive  one  point.  This  criterion 
also  relates  to  the  statutory  criterion  in 
section  119(d)(l}(C)(vii)  regarding  the 
extent  to  which  State  or  local  funding 
has  been  committed  to  the  project. 
Attention  to  this  factor  in  the  rating 
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process  recognizes  the  pressing  need  for 
action  to  assist  first-time  home  buyers 
by  making  housing  more  affordable. 

The  following  adjustments  are  made 
in  existing  criteria: 

1.  State-designated  enterprise  zones. 
The  existing  UDAG  selection  system 
awards  one  point  for  projects  that  are 
located  within  a  Federal  Enterprise 
Zone  I  570.459(e)(ll},  designated  in 
accordance  with  "Title  VII  of  the  Housing 
and  Community  Development  Act  of 
1987.  This  interim  rule  will  add  to  this 
criterion  enterprise  zones  designated  in 
accordance  with  a  State  law.  State 
executive  order,  or  State  plan  that 
recognizes  distressed  areas  and 
encourages  or  offers  incentives  for 
private  investment  that  will  create  jobs 
and  assist  in  the  economic  revitalization 
of  the  areas.  The  point  value  for  this 
criterion  is  increased  to  two.  This 
relates  directly  to  the  statutory  criterion 
in  section  119(d)(l)(C)(vii)  regarding  the 
extent  to  which  State/local  funding  or 
special  economic  incentives  have  been 
committed  to  the  project. 

This  adjustment  to  the  existing 
criterion  gives  State-designated 
enterprise  zones  the  recognition  and 
support  that  they  deserve.  Enterprise 
zones  encourage  entrepreneurship  and 
job  creation  in  distressed  areas,  a  major 
goal  of  any  economic  development 
effort.  Therefore,  projects  located  in 
Federal  (if  applicable)  or  in  State- 
designated  enterprise  zones  may  receive 
two  points  in  the  project  selection 
system. 

2.  Sheltering  the  homeless.  There  is 
clear  national  concern  about  the 
problem  of  the  homeless,  which  requires 
a  mobilization  of  Federal,  State,  local, 
and  private  sector  resources  to  address 
this  crucial  issue.  This  rule  will  change 
the  selection  system  to  award  an 
additional  point  under  the  existing 
criterion  "Pressing  residential  need" 

(§  570.459(e)(8))  for  projects  that  provide 
direct  assistance  for  sheltering  the 
homeless.  (This  criterion  relates  to  the 
statutory  criterion  in  section 
119(d)(l)(C)(v)  concerning  pressing 
residential  need.)  To  bp  eligible  for  this 
additional  point,  applications  must  meet 
the  statutory  standard  in 
§  570.459(e)(8)(ii)  (A)  and  (B),  as  well  as 
demonstrate  that  the  project  will  also 
provide  direct  assistance  for  sheltering 
the  homeless. 

The  Department  will  apply  the 
additional  criteria  described  in  this  rule 
to  the  Large  Cities  and  Urban  Counties 
funding  round  for  the  UDAG  program, 
for  which  applications  are  to  be 
received  during  July  and  funding 
decisions  made  in  September  1989.  The 
Secretary  has  determined  that  the 
concerns  of  providing  affordable 


housing  for  low  and  moderate  income 
families,  sheltering  the  homeless,  and 
encouraging  economic  development  in 
areas  that  are  recognized  as 
economically  distressed  are  sufHciently 
critical  to  make  these  changes  to  the 
rule  effective  for  the  last  funding  round 
in  this  fiscal  year.  The  change  is  a 
limited  one.  and  its  effects  on  the 
program  are  easily  understood. 
Accordingly,  the  Department  has 
determined  that  good  cause  exists  for 
making  the  changes  by  interim  rule.  The 
public  is  invited  to  comment  on  the 
changes,  and  the  comments  will  be 
considered  in  promulgating  a  final  rule 
before  any  subsequent  funding  rounds. 

Other  Matters 

The  collection  of  information 
requirements  for  the  UDAG  program 
have  been  submitted  to  OMB  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980.  Information  on 
the  burden  hours  for  these  requirements 
is  provided  as  follows: 


Burden 

Number 
of 

re- 
sponses 

Re- 
sponses 

per 

respond- 
ent 

Hours 

per 

re- 
sponse 

Annual 
total 

Appli- 
cation 

200 

1.3 

32.2 

8.372 

The  collection  of  information 
requirements  contained  in  this  rule 
comprise  52  hours  of  the  annual  total  of 
8,372  burden  hours. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  Rules  Docket  Clerk 
at  the  above  address. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  issued  by 
the  President  on  February  17, 1981. 
Analysis  of  the  rule  indicates  that  it  will 
not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
the  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601),  the  Undersigned  certifies 


that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
number  of  ejected  small  entities  is  not 
substantial.  The  funding  for  the  UDAG 
program  is  not  a  substantial  amount  and 
the  effect  of  the  changes  will  be  neutral 
on  the  competitive  position  of  small 
entities. 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  federalism 
implications  and,  thus,  are  not  subject  to 
review  under  the  Order.  The  rule 
amends  the  UDAG  selection  criteria — a 
change  that  has  neither  substantial  nor 
direct  effects  on  cities  and  urban 
coimties  in  their  role  as  governmental 
entities. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  Family,  has  determined 
that  this  rule  may  have  a  potential 
significant  impact  on  family  formation, 
maintenance,  and  general  well-being,  to 
the  extent  that  UDAG  funds  are  targeted 
for  projects  that  promote  economic 
development,  the  creation  and  retention 
of  jobs,  and  affordable  housing,  all  of 
which  in  turn  promote  the  maintenance 
and  well-being  of  families.  Any  family 
impact  will  be  positive. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  14.221 — Urban 
Development  Action  Grants. 

This  rule  was  not  listed  in  the 
Departments  semi-annual  agenda 
published  on  April  24. 1989  |54  FR 
16708). 

List  of  Subjects  in  24  CFR  Part  570 

Community  development  block  grants. 
Grant  programs:  Housing  and 
community  development.  Low  and 
moderate  income  housing.  New 
communities.  Pockets  of  poverty.  Small 
cities. 

Accordingly,  the  Department  amends 
24  CVR  Part  570  as  follows: 

PART  570— COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

1.  The  authority  citation  for  24  CFR 
Part  570  continues  to  read  as  follows: 

Authority:  Title  1.  Housing  and  Community 
Development  Act  of  1974  (42  US  C.  5301- 
5320):  sec.  7(d).  Department  of  Housing  and 
Urban  Development  Act  (42  U.S  C.  3535(d)). 

2.  Section  570.459  is  amended  by 
revising  paragraphs  (e)(1).  (e)(3).  and  t'ne 
introductory  text  of  (e)(8):  adding  a  flush 
paragraph  after  (e)(8)(ii)(B):  revising 
(e)(10)  and  (e)(ll):  by  adding  paragraphs 
(e)(12)  and  (eJilSj;  and  by  revising  the 
UDAG  Project  Selection  System  chart 
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appearing  at  the  end  of  the  section,  to 
read  as  follows: 

§  570.459    Criteria  for  Mtactlon. 

•  •  •  •  • 

(e)  •  •  • 

(1)  Leveraging  ratio  (8  points).  The 
extent  to  which  the  grant  will  stimulate 
economic  recovery  by  leveraging  private 
investment; 

(2)*** 

(3)  UDAC  funds  per  new  permanent 
job  (6  points).  The  amount  of  action 
grant  funds  requested  in  relationship  to 
the  number  of  new  permanent  jobs; 

(8)  Pressing  residential  need  (2 
points).  HUD  will  award  1  point  after 
assessing  whether  the  project  will 
relieve  a  pressing  housing  need  for  low 
and  moderate  income  persons  in  the 
jurisdiction  by  using  the  factors 
described  in  paragraphs  (e)(8)  (i)  and  (ii) 
of  this  section: 

(ii)  *  *  • 

(B)  *  *  * 
An  additional  1  point  will  be  awarded 
under  this  criterion  to  applications  that 
demonstrate,  in  addition  to  the 
proposals  in  paragraphs  (e)(8)(ii)  (A) 
and  (B)  of  this  section,  that  the  project 
will  provide  direct  assistance  for 
sheltering  the  homeless. 
***** 

(10)  State/local  funds  per  UDAG 
dollar  (1  point).  The  extent  of  assistance 
to  be  made  available  by  State/local 
funds  in  relation  to  the  amount  of  UDAG 
funds; 

(11)  Federal  or  State-designated 
enterprise  zone  (2  points).  The  project 
demonstrates  special  State/local 
economic  incentives  by  being  located 
within  an  enterprise  zone  designated  in 
accordance  with  Title  VII  of  the  Housing 
and  Community  Development  Act  of 
1987  or  within  a  State-designated 
enterprise  zone. 

(12)  Tax  incentives  for  development 
or  rehabilitation  of  housing  for  low-  and 


moderate  income  persons  (1  point).  The 
project  uses  State/local  tax  incentives 
to  promote  the  development  or 
rehabilitation  of  housing  for  low-  and 
moderate-income  persons  by  the  private 
sector. 

(13)  State /local  funds  for 
homeownership  (1  point).  The  project 
demonstrates  the  commitment  of  State/ 
local  funds  to  assist  homeownership  for 
first-time  home  buyers. 


UDAG  Project  Selection  System 


Selection  cnteria 

for  large  aties. 

Factors 

Maximum 

urban  counties. 

points 

and  smaH  cities 

35 

Pre-1940  Housing 

(17). 

Extent  of  Poverty 

(11) 

Pcpulation  Growth 

Rate  (7). 

B  Distress 

35 

Urge  CttiM  and 

SmaNCItlM 

UrbwiCountlM 

Pef  Capita  Income 

Per  Capita  Income 

Change  (15). 

Change  (18). 

Unemployment 

LSA 

Rate  (15). 

Unemployment 
Rate  (17). 

Joh  Laa  (51 

C  Other  Criteria 

83 

1.  Leveraging 

Ratio  (8). 

2.  Now  Permanent 

Jobs  (3). 

3.  UDAG  Funds 

per  New 

Permanent  Job 

(6). 

4.  Percent  New 

Low/ Moderate 

Income  Jobs  (2). 

5.  Percent  New 

Minority  Jobs  (2). 

6.  Retained  Jobs 

(2). 

7.  Pressing 

Employment 

Need  (1). 

UDAG  PROJECT  Selection  System— 
Continued 


Selection  criteria 
for  large  cities, 
urt>an  counties, 
and  smalt  cities 


D.  Bonus  Points.. 


Total 
Possible 
Points. 


Factors 


8.  Pressing 
Residential 
Need  and 
Shefteringthe 
Homeless  (2). 

9.  Tax  Benefits  pet 
UDAG  $  (2). 

10.  State/Local 
Funds  per 
UDAG  $  (1). 

tl.  Federal  or 
State- 
Designated 
Enterprise  Zone 
(2  points). 

1 2.  Tax  Incentives 
tor  Development 
or  Rehabilitation 
of  Housing  for 
Low  and 
Moderate 
Income  Persons 

(1). 

13.  State/Local 
Funds  for 
Homeownership 
(1). 


Maximum 
^points 


1.  Applicant  has 
not  received  a 
preliminary 

.  UDAG  approval 
*  for  orw  year  (1) 
or. 

2.  Applicant  has 
not  received  a 
preliminary 
UDAG  approval 
for  two  years  (2). 


Wednesday 
May  17,  1989 


105 


Date:  April  28, 1989. 
Jack  Kemp. 
Secretary. 
(FR  Doc.  89-11736  Filed  5-16-89;  8:45  am] 
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interim  Rule 


UMI 


21392         Federal  Register  /  Vol.  54.  No.  94  /  Wednesday.  May  17.  1989  /  Rules  and  Regulations 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Pan  552 

Control,  Custody.  Cars,  Trsatnwnt  and 
Instruction  of  Inmatss;  Uss  of  Fores 
and  Application  of  Rsstraints  on 
Inmatss 

aocncy:  Bureau  of  Prisons.  Justice. 
ACnON:  Interim  Rule. 

SUMMARV:  In  this  document,  the  Bureau 
of  Prisons  is  publishing  amendments  to 
its  rule  on  use  of  force  and  application 
of  restraints  on  iiunates.  The 
amendments  are  intended  to  clarify  the 
existing  rule,  to  provide  greater 
specificity,  and  to  address  concerns 
which  have  arisen  since  the  rule  was 
published  in  1982. 

DAT! s:  Effective  Date:  June  16. 1989. 
Public  comments  on  the  interim  rule 
must  be  received  on  or  before  June  30. 
1989. 

AOOAESS:  Office  of  General  Cotmsel, 
Bureau  of  Prisons.  Room  767.  320  First 
Street  NW..  Washington,  DC  20534. 
Comments  received  by  the  closing  date 
will  be  available  for  examination  by 
interested  persons  at  the  above  address. 
rom  PUfrrHEM  iNForatATioN  contact: 
Mike  Pearlman,  Office  of  General 
Counsel,  Bureau  of  Prisons,  phone  202/ 
724-3062. 
SUPPLEMENTARY  INFORMATION:  Tbe 

Bureau  of  Prisons  is  amending  its  final 
rule  on  use  of  force  and  application  of 
restraints  on  inmates.  A  final  rule  on 
this  subject  was  published  in  the 
Federal  Register  June  23. 1982  (at  47  PR 
27220  et  seq.].  After  careful  review,  the 
Bureau  has  determined  it  necessary  to 
clarify  and  to  provide  greater  specificity 
to  the  existing  rule  and  to  provide  more 
comprehensive  guidelines  for  use  by 
staff  when  faced  with  potential  use  of 
force  or  application  of  restraint 
situations.  The  current  amendment 
incorporates  several  new  sections 
intended  to  more  effectively  implement 
the  requirements  of  the  rule.  The  Bureau 
is  placing  into  the  rule  "confrontation 
avoidance  procedures"  in  an  to  attempt 
to  obtain  an  inmate's  voluntary 
cooperation  before  using  force,  and  the 
"use  of  force  team  technique",  intended 
to  gain  control  of  an  inmate  with 
minimum  risk  of  injury  to  the  inmate  or 
staff. 

Since  the  present  amendments  do  not 
pose  any  new  restrictions  on  inmates 
and  are  primarily  intended  to  clarify, 
and  to  add  specificity  to,  the  scope  or 
intent  of  the  existing  rule,  the  Bureau 
finds  good  cause  under  5  U.S.C.  553.  to 
make  this  amendment  effective  without 


notice  of  proposed  rulemaking  or 
opportunity  for  public  comment  The  30- 
day  interval  prior  to  the  rule's  efl'ective 
date  will  be  used  by  the  Bureau  of 
Prisons  for  dissemination  of  the  new 
procedures  and  for  applicable  staff 
training.  The  Bureau  also  has  decided  to 
publish  this  amendment  as  an  interim 
rule  to  determine  if  any  further  revision 
or  clarification  will  be  required.  Public 
comment  received  on  or  before  the 
closing  date  will  be  considered  prior  to 
the  publication  of  the  final  rule. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  EO 12291.  The  Bureau  of 
Prisons  has  determined  that  EO  12291 
does  not  apply  to  his  rule  since  the  rule 
involves  agency  management.  After 
review  of  the  law  and  regulations,  the 
Director,  Bureau  of  Prisons,  has  certined 
that  this  rule,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  9ft- 
354).  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Summary  of  Changes 

1.  Section  522.20 — Numerous  dianges 
are  made  to  S  552.20,  which  now  include 
S  552.20  (a)  through  (e).  While  the  intent 
of  prior  S  552.20  remains  basically  the 
same,  we  believe  that  the  additional 
information  more  effectively  describes 
the  overall  purpose  and  scope  of  this 
rule.  For  example,  new  §  552.20(a) 
specifically  states  that  the  Bureau 
audiorizes  only  that  amount  of  force 
necessary  to  gain  control  of  the  inmate, 
to  ensure  institution  security  and  good 
order,  to  protect  and  ensure  the  safety  of 
inmates,  staff,  and  others,  and  to 
prevent  serious  property  damage.  The 
second  sentence  in  S  552.20(a]  revises 
the  language  in  existing  S  552.21(a), 
although  the  basic  intent  is  unchanged. 
The  phrase,  "correctional  supervisor  in 
charge  of  the  shift"  is  replaced  with  the 
term  "staff".  This  change  is  made 
because  the  situation  may  exist  where 
the  correctional  supervisor  in  charge 
may  not  be  available,  or  time  may  not 
permit  such  an  authorization.  The 
examples  now  include  destroying 
property  located  on  government  land. 
The  last  sentence  in  {  552.20 
incorporates  the  language  in  existing 
9  552.20  and  adds,  as  another  example, 
"escorting  an  inmate  to  a  Special 
Housing  Unit  pending  investigation, 
etc." 

New  S  552.20(b),  provides  that  staff 
may  immediately  use  force  and/or  apply 
restraints  when  the  behavior  of  an 
inmate  is  deemed  to  constitute  an 
immediate,  serious  threat  to  the  inmate, 
staff,  others,  property,  or  to  institution 
security  and  good  order.  In  this 
situation,  staff  may  respond  without  the 


presence  or  direction  of  a  supervisor. 
Section  552.20(c)  is  new  and  discusses 
calculated  use  of  force  and/or 
application  of  restraint  situations. 
Where  an  inmate  is  in  an  area  that  can 
be  isolated,  and  where  there  is  no 
immediate  or  direct  threat  to  the  inmate 
or  others,  staff  are  now  required  to  first 
determine  whether  the  situation  can  be 
resolved  without  resorting  to  force 
(Section  552.22,  "Confrontation 
Avoidance  Procedures",  is  referenced 
and  will  be  discussed  later  in  this 
document).  Section  552.2G(d]  is  new  and 
states,  if  force  is  deemed  necessary,  and 
other  means  of  gaining  control  of  an 
iiunate  are  deemed  inappropriate  or 
ineffective,  then  the  "Use  of  Force  Team 
Technique"  will  be  used  by  staff  to 
control  the  iiunate  and  to  apply 
restraints.  The  Use  of  Force  Team 
Technique  ordinarily  involves  trained 
staff,  clothed  in  protective  gear,  who 
enter  the  inmate's  area  in  tandem,  each 
with  a  coordinated  responsibility  for 
helping  achieve  immediate  control  of  the 
inmate.  While  the  technique  is  new  to 
the  rule,  it  has  been  a  long-standing 
practice  at  Bureau  institutions  and  has 
resulted  in  reduced  risk  of  injury  to  both 
inmates  and  staff.  Section  552.20(e)  is 
new  and  directs  that  staff  may  not 
deviate  from  the  provisions  of  this  rule 
except  where  the  facts  and 
circumstances  known  to  the  staff 
member  would  warrant  a  person  with 
correctional  experience  to  reasonably 
believe  other  action  is  necessary  as  a 
"last  resort"  to  prevent  serious  physical 
injury,  or  serious  property  damage 
which  would  immediately  endanger  the 
safety  of  staff,  inmates,  or  others. 
Implementing  language  states  that  all 
instances  of  use  of  force  will  be 
documented  and  carefully  reviewed,  to 
determine  if  the  actions  taken  were 
reasonable  and  appropriate. 

2.  Section  552.21,  previously  titled 
"Use  of  Restraints",  is  now  titled, 
"Principles  Governing  the  Use  of  Force 
and  Application  of  Restraints".  Section 
552.21  (a)  and  (b)  are  new.  Both  sections 
place  into  rule  language  the  Bureau's 
requirement  that  staff  shall  first  attempt 
to  gain  an  inmate's  voluntary 
cooperation  before  using  force  and  that 
force  may  not  be  used  to  punish  an 
inmate.  Section  552.21(c)  re-emphasizes 
tbe  requirement  that  only  that  amount  of 
force  necessary  to  gain  control  of  the 
inmate  may  be  used  by  staff,  and 
provides  examples  where  an 
appropriate  amount  of  force  may  be 
warranted.  Section  552.21(d)  restates  the 
basic  intent  of  the  second  and  third 
sentences  in  existing  §  552.21(b).  The 
first  sentence  in  §  552.21(d)  incorporates 
the  language  in  existing  §  552.21(b)  and 
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substitutes  the  phrase,  "the  destruction 
of  government  property"  with  the 
phrase,  "serious  property  damage."  This 
change  in  wording  is  made  to  include  all 
property.  The  second  sentence  in 
§  552.21(d)  incorporates  the  language  in 
existing  §  552.21(b)  and  adds  the  phrase, 
"and  after  staff  have  gained  control  of 
the  inmate"  to  indicate  when  the 
Warden  is  to  be  notified.  The  first 
sentence  of  new  S  552.21(e)  replaces  the 
language  found  in  the  second  sentence 
of  existing  9  552.22,  and  provides  staff 
with  the  discretion  to  apply  restraints, 
and  adds  the  phrase,  "and  may  apply 
restraints  to  any  inmate  who  is  placed 
under  control  by  the  Use  of  Force  Team 
Technique."  The  second  sentence  in 
9  552.21(e)  revises  the  language  found  in 
the  third  sentence  of  existing  9  552.22. 
While  the  wording  has  changed,  the 
intent  remains  the  same.  Section 
552.21(f)  is  new  to  the  rule  language  and 
states  the  Bureau's  long-standing 
requirement  that  restraints  should 
remain  on  tlie  inmate  until  self-control  is 
regained.  New  9  552.21(g)  restates  the 
language  contained  in  the  fu^t  sentence 
of  existing  9  552.21(b).  New  9  552.21(h) 
directs  that  staff  may  not  use  restraint 
equipment  or  devices  as  a  method  of 
punishment;  about  an  inmate's  neck  or 
face,  or  in  any  manner  which  restricts 
blood  circulation  or  breathing;  in  a 
manner  that  causes  unnecessary 
physical  pain  or  extreme  discomfort;  or 
to  secure  an  inmate  to  a  fixed  object, 
such  as  a  cell  door  or  grill,  except  as 
provided  in  9  552.23  (Section  552.23.  Use 
of  Four-Point  Restraints,  will  be 
discussed  later  in  this  document). 
Section  552.21(i)  is  new  to  the  rule 
language  and  states  the  Bureau's  long- 
standing prohibition  against  the  use  of 
medication  as  a  restraint  solely  for 
security  purposes.  New  9  552.21(j) 
emphasizes  the  Bureau's  intent  to 
document  all  significant  incidents 
involving  use  of  force  and  the 
application  of  restraints.  This  includes, 
whenever  practicable,  filming  the 
incident  and  having  it  reviewed  by  key 
administrators  of  the  institution,  with 
continued  review  by  Regional  and 
Central  Office  staff.  A  similar  emphasis 
on  documentation  is  included  in  new 
9  552.26,  which  expands  the  language  of 
existing  9  552.24. 

3.  Section  552.22,  formerly  titled  "Use 
of  Force"  is  now  titled,  "Confrontation 
Avoidance  Procedures".  V>^hile  this 
entire  section  is  new  to  the  rule,  it  has 
been  a  long-standing  practice  at  Bureau 
institutions  to  attempt  to  obtain  an 
inmate's  voluntary  cooperation  before 
using  force.  Section  552.22(a)  directs  the 
ranking  custodial  official  (ordinarily  the 
captain  or  shift  lieutenant),  a  designated 


mental  health  professional,  and  others, 
to  confer  and  gather  pertinent 
information  about  the  inmate  and  the 
immediate  situation,  prior  to  any 
calculated  use  of  force.  Based  on  their 
assessment  of  the  information  received, 
and  using  the  knowledge  gained  about 
the  inmate  and  the  incident,  they  will 
identify  a  staff  member(s)  (someone 
who  may  have  rapport  with  the  inmate 
or  who  is  likely  to  be  successful  in 
attempting  to  reason  with  the  inmate)  to 
attempt  to  obtain  the  inmate's  voluntary 
cooperation.  Section  552.22(b)  (1)  and  (2) 
directs  that  confit)ntation  avoidance 
procedures  are  not  required  if  the 
inmate  involved  has  a  record  of  being 
unresponsive  to  confrontation 
avoidance  measures  (repeated 
recalcitrant  behavior)  or  if  the 
institution  or  special  housing  unit  within 
an  institution  has  been  excluded  fi-om 
this  requirement  by  the  Director  of  the 
Bureau  of  Prisons.  These  procedures  are 
consistent  with  the  Bureau's  intent  to 
resolve  situations,  where  practicable,  in 
a  non-confrontational  manner. 

4.  Section  552.23,  formerly  titled  "Use 
of  Chemical  Agents",  is  now  titled,  "Use 
of  Four-Point  Restraints".  This  section 
discusses  the  use  of  four-point  restraints 
for  an  inmate  who  needs  to  be 
restrained  within  a  cell,  after 
considering  lesser  alternatives  such  as 
handcuffs  alone,  or  attached  to  a  waist 
chain.  As  stated  in  9  552.23(a),  soft 
restraints  (e.g.,  leather)  must  be  used  to 
restrain  an  inmate  unless  with  respect  to 
that  inmate,  such  restraints  previously 
have  proven  ineffective  or  have  proven 
ineffective  during  initial  application. 
While  the  term  "four-point  restraint"  is 
new  to  the  rule,  the  practice  of 
restraining  an  inmate  in  medically 
acceptable  restraints  (ordinarily  leather) 
is  described  in  existing  9  552.21(e)  and 
in  the  implementing  language  that 
follows.  New  9  552.23(b)  directs  that 
inmates  in  four-point  restraints  be 
dressed  in  clothing  appropriate  to  the 
temperature.  Section  552.23(c)  requires 
that  the  bed  used  in  four-point  restraint 
situations  be  covered  with  a  mattress, 
and  that  a  blanket/sheet  be  provided  to 
the  inmate.  The  third  and  fourth 
sentences  in  existing  9  552.21(e) 
becomes  new  9  552.23(d).  Section 
552.23(e)  is  new  and  directs  staff  to 
review  the  inmate's  placement  in  four- 
point  restraints  every  two  hours  to 
determine  if  the  use  of  restraints  has 
had  the  required  calming  effect.  This  is 
accomplished  so  that  the  inmate  can  be 
released  from  these  restraints 
(completely  or  to  lesser  restraints)  as 
soon  as  possible.  At  every  two-hour 
review,  the  inmate  will  be  afforded  the 
opportunity  to  use  the  toilet,  unless  the 


inmate  is  continuing  to  actively  resist  or 
becomes  violent  while  being  released 
from  the  restraints  for  this  purpose. 
Section  552.23(f)  is  new  to  the  rule,  and 
requires  that  medical  personnel  initially 
examine  the  application  of  four-point 
restraints  to  ensure  appropriate 
breathing  and  response.  Staff  are  also  to 
ensure  that  circulation  has  not  been 
restricted  or  impaired.  Restrained 
inmates  are  to  be  checked  by  medical 
personnel  ordinarily  at  least  twice 
during  each  8-hour  shift.  Use  of  four- 
pnint  restraints  beyond  eight  hours 
requires  the  supervision  of  medical 
personnel.  Mental  health  and  medical 
personnel  may  be  asked  for  ad\ice 
regarding  the  appropriate  time  for 
removal  of  the  restraints.  Section 
552.23(g)  places  into  rule  language  the 
Bureau's  existing  requirement  that  the 
Regional  Director  or  Regional  Duty 
Officer  be  contacted  when  it  is 
necessary  to  restrain  an  inmate  longer 
than  8  hours. 

5.  Section  552.24,  formally  titled 
"Docimientation",  is  now  titled.  "Use  of 
Chemical  Agents  or  Non-Lethal 
Weapons".  Existing  9  552.23  becomes 
new  9  552.24.  This  section  now 
recognizes  that  non-lethal  weapons  may 
be  used  in  the  specified  situations.  The 
wording  in  existing  9  552.23(c)  is 
changed  in  new  9  552.24(c)  by 
substituting  the  phrase  "serious  property 
damage"  for  "major  property  damage". 
This  change  is  made  to  keep  consistent 
the  language  and  intent  of  9  552.20(a). 

6.  Section  552.25,  "Medical  Attention 
in  Use  of  Force  and  Application  of 
Restraints  Incidents",  is  added  to  the 
rule  to  direct  staff  to  summon  mental 
health  or  medical  staff  assistance  at  the 
earliest  possible  time.  Section  552.25(a) 
now  includes  language  contained  in 
existing  9  552.21  (c)  and  (d).  Section 
552.25(b)  requires  that  an  inmate  be 
examined,  and  treated  where 
appropriate,  by  a  member  of  the  medical 
staff  after  any  use  of  force  or  forcible 
apphcable  of  restraints. 

7.  Section  552.26.  "Documentation  of 
Use  of  Force  and  Application  of 
Restraints  Incidents",  expands  existing 
9  552.24.  The  new  sections  pro\  ide  that 
staff  document  in  writing  all  incidents 
involving  the  use  of  force,  chemical 
agents  or  non-lethal  weapons.  Staff  shall 
also  document  in  writing  the  use  of 
restraints  on  an  inmate  who  becomes 
violent  or  displays  signs  of  imminent 
violence.  The  requirement  in  existing 

9  552.24  for  a  copy  of  the  report  to  be 
placed  in  the  inmate's  central  file  is  now 
contained  in  9  552.26.  Implementing 
instructions  require  that  once  control  of 
the  situation  is  obtained,  staff  are  to 
record  information  about  injuries,  a 
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description  of  the  circumstances  that 
gave  rise  to  the  need  for  immediate  use 
of  force,  and  the  identification  of  the 
inmates  and  staff  members  involved. 

Coodusioo 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U^.C.  552(a)  and 
delegated  to  the  Director.  Bureau  of 
Prisons,  in  28  CFR  0J6(q).  28  CFR 
Chapter  V,  Subchapter  C,  Part  552.  is 
amended  as  set  forth  below. 

Dated:  April  28, 1969. 
|.  MichMl  Quiiilan. 

Director.  Bureau  of  Prisons. 

SUBCHAPTER  C— mSTITUnONAL 
MANAGEMEHT 

PART  S52— CUSTODY 

1.  The  authority  citation  for  Part  552  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C  301: 18  U.S.C.  3621.  3622. 
3824.  4001.  4042.  4061.  4062  (Repealed  as  to 
offenses  occurring  on  or  after  November  1, 
1987).  5006-5024  (Repealed  October  12. 1984 
as  to  conduct  occurring  after  that  date],  5039; 
26  U.S.C.  509.  510:  28  CFR  0.9S-0.99. 

2.  Part  552.  Subpart  C.  is  revised  to 
read  as  follows: 

Subpart  C—Um  of  Force  and  AppNealton  of 
Restraintaonl 


532.20    Purpose  and  scope. 
53221    Principles  governing  the  use  of  force 
and  application  of  restraints. 

532.22  Confrontation  avoidance  procedures. 

552.23  Use  of  four-point  restraints. 

532.24  Use  of  chemicdt  agents  or  non-lethal 
weapons. 

552.25  Medical  attention  in  use  of  force  and 
application  of  restraints  Incidents. 

552  28    Documentation  of  use  of  force  and 
application  of  restraints  incidents. 

Subpart  C— Usa  of  Foroa  and 
Application  of  Rastraints  on  Inmates 

§  552.20    Purpose  and  scope. 

(a]  The  Bureau  of  Prisons  authorizes 
staff  to  use  only  that  amount  of  force 
necessary  to  gain  control  of  the  inmate, 
to  protect  and  ensure  the  safety  of 
inmates,  staff,  and  others,  to  prevent 
serious  property  damage,  and  to  ensure 
institution  security  and  good  order.  Staff 
are  authorized  to  apply  physical 
restraints  necessary  to  gain  control  of 
an  inmate  who  appears  to  be  dangerous 
because: 

(1)  The  inmate  assaults  any  person: 

(2)  The  inmate  destroys  government 
property  or  property  located  on 
government  land; 

(3)  The  inmate  attempts  sucide; 

(4)  The  inmate  inflicts  wounds  upon 
self:  or 

(5)  The  inmate  becomes  violent  or 
displays  signs  of  imminent  violence. 


This  rule  on  application  of  restraints 
does  not  restrict  the  use  of  restraints  in 
situations  requiring  precautionary 
restraints,  particularly  in  the  movement 
or  transfer  of  inmates  (e.g.,  the  use  of 
handcuffs  in  moving  inmates  to  and 
from  a  cell  in  detention,  escorting  an 
inmate  to  a  Special  Housing  Unit 
pending  investigation,  etc.). 

(b)  Immediate  use  offeree.  Staff  may 
immediately  use  force  and/or  apply 
restraints  when  the  behavior  described 
in  paragraph  (a)  of  this  section 
constitutes  an  immediate,  serious  threat 
to  the  inmate,  staff,  others,  property,  or 
to  institution  security  and  good  order. 

(c)  Calculated  use  offeree  and/or 
application  of  restraints.  This  occurs  in 
situations  where  an  inmate  is  in  an  area 
that  can  be  isolated  (e.g..  a  locked  cell,  a 
range)  and  where  there  is  no  immediate, 
direct  threat  to  the  inmate  or  others. 
When  there  is  time  for  the  calculated 
use  of  force  or  application  of  restraints, 
staff  must  first  determine  if  the  situation 
can  be  resolved  without  resdrting  to 
force  (see  S  552.22). 

(d)  If  use  of  force  is  determined  to  be 
necessary,  and  other  means  of  gaining 
control  of  an  inmate  are  deemed 
inappropriate  or  ineffective,  then  the 
Use  of  Force  Team  Technique  shall  be 
used  to  control  the  inmate  and  to  apply 
restraints.  The  Use  of  Force  Team 
Tehnique  ordinarily  involves  trained 
staff,  clothed  in  protective  gear,  who 
enter  the  inmate's  area  in  tandem,  each 
with  a  coordinated  responsibility  for 
helping  achieve  immediate  control  of  the 
inmate. 

(e)  Any  exception  to  procedures 
outlined  in  this  rule  is  prohibited,  except 
where  the  facts  and  circumstances 
known  to  the  staff  member  would 
warrant  a  person  with  correctional 
experience  to  reasonably  believe  other 
action  is  necessary  (as  a  last  resort)  to 
prevent  serious  physical  injury,  or 
serious  property  damage  which  would 
immediately  endanger  the  safety  of 
staff,  inmates,  or  others. 

S  552.21    Principles  govsring  Itw  use  of 
force  and  application  of  restraints. 

(a)  Except  as  provided  i  552.22(b). 
staff  ordinarily  shall  first  attempt  to  gain 
the  inmate's  voluntary  cooperation 
before  using  force. 

(b)  Force  may  not  be  used  to  punish 
an  inmate. 

(c)  Staff  shall  use  only  that  amount  of 
force  necessary  to  gain  control  of  the 
inmate.  Situations  where  an  appropriate 
amount  of  force  may  be  warranted 
include,  but  are  not  limited  to:  defense 
or  protection  of  self  or  others; 
enforcement  of  institutional  regulations: 
and  the  prevention  of  a  crime  or 


apprehension  of  one  who  has  committed 
a  crime. 

(d)  Where  immediate  use  of  restraints 
is  indicated,  staff  may  temporarily  apply 
such  restraints  to  an  inmate  to  prevent 
that  inmate  from  hurting  self,  staff,  or 
others,  and/or  to  prevent  serious 
property  damage.  When  the  temporary 
application  of  restraints  is  determined 
necessary,  and  after  staff  have  gained 
control  of  the  inmate,  the  Warden  or 
designee  is  to  be  notified  immediately 
for  a  decision  on  whether  the  use  of 
restraints  should  continue. 

(e)  Staff  may  apply  restraints  (for 
example,  handcuffs)  to  the  inmate  who 
continues  to  resist  after  staff  achieve 
physical  control  of  that  inmate,  and  may 
apply  restraints  to  any  inmate  who  is 
placed  under  control  by  the  Use  of  Force 
Team  Technique.  If  an  inmate  in  a 
forcible  restraint  situation  refuses  to 
move  to  another  area  on  his  own,  staff 
may  physically  move  that  inmate  by 
lifting  and  carrying  the  inmate  to  the 
appropriate  destination. 

(f)  Restraints  should  remain  on  the 
inmate  until  self-control  is  regained. 

(g)  Except  where  the  immediate  use  of 
restraints  is  required  for  control  of  the 
inmate,  staff  may  apply  restraints  to,  or 
continue  the  use  of  restraints  on,  an 
inmate  while  in  a  cell  in  administrative 
detention  or  disciplinary  segregation 
only  with  approval  of  the  Warden  or 
designee. 

(h)  Restraint  equipment  or  devices 
may  not  be  used  in  any  of  the  following 
ways:  / 

(1)  As  a  method  of  punishing  an 
inmate. 

(2)  About  an  inmate's  neck  or  face,  or 
in  any  manner  which  restricts  blood 
circulation  or  breathing. 

(3)  In  a  manner  that  causes 
unnecessary  physical  pain  or  extreme 
discomfort. 

(4)  To  secure  an  inmate  to  a  fixed 
object,  such  as  a  cell  door  or  cell  grill, 
except  as  provided  in  §  552.23. 

(i)  Medication  may  not  be  used  as  a 
restraint  solely  for  security  purposes. 

(j)  All  significant  incidents  involving 
the  use  of  force  and  the  application  of 
restraints  must  be  carefully  documented. 

§  552.22    Confrontation  avoidancs 
procedures. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  prior  to  any 
calculated  use  of  force,  the  ranking 
custodial  official  (ordinarily  the  captain 
or  shift  lieutenant),  a  designated  mental 
health  professional,  and  others  shall 
confer  and  gather  pertinent  information 
about  the  inmate  and  the  immediate 
situation.  Based  on  their  assessment  of 
that  information,  they  shall  identify  a 
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Staff  member(s)  to  attempt  to  obtain  the 
inmate's  voluntary  cooperation  and, 
using  the  knowledge  they  have  gained 
about  the  inmate  and  the  incident, 
determine  if  use  of  force  is  necessary. 

(b)  This  procedure  would  not  be 
required  if: 

(1)  The  inmate  involved  has  a  record 
of  being  unresponsive  to  confrontation 
avoidance  measures: 

(2)  The  Director  has  excluded  the 
institution  or  a  special  housing  unit 
within  an  institution  from  this 
requirement. 

S  552.23    Use  of  four-point  restraints. 

When  it  is  necessary  to  restrain  an 
inmate  within  a  cell,  and  after 
consideration  of  lesser  alternatives 
(such  as  handcuffs  alone,  or  attached  to 
a  waist  chain),  it  is  determined  that 
four-point  restraints  are  the  only  means 
available  to  obtain  and  maintain  control 
over  an  inmate,  the  following 
procedures  must  be  observed. 

(a)  Soft  restraints,  (e.g.,  leather)  must 
be  used  to  restrain  an  inmate,  unless 
with  respect  to  that  inmate,  such 
restraints  previously  have  proven 
ineffective,  or  prove  ineffective  during 
the  initial  appUcation  procedure. 

(b)  Inmates  will  be  dressed  in  clothing 
appropriate  to  the  temperature. 

(c)  Beds  will  be  covered  with  a 
mattress,  and  a  blanket/sheet  will  be 
provided  to  the  inmate. 

(d)  Staff  shall  check  the  inmate  at 
least  every  thirty  minutes,  both  to 
ensure  that  the  restraints  are  not 
hampering  circulation  and  for  the 
general  welfare  of  the  inmate.  When  an 
inmate  is  restrained  to  a  bed,  staff  shall 
periodically  rotate  the  inmate's  position 
to  avoid  soreness  or  stiffness. 


(e)  A  review  of  the  inmate's 
placement  in  four-point  restraints  shall 
be  made  every  two  hours  to  determine  if 
the  use  of  restraints  has  had  the 
required  calming  effect  so  as  to  release 
tlie  inmate  from  these  restraints 
(completely  or  to  lesser  restraints)  as 
soon  as  possible.  At  every  two-hour 
review,  the  inmate  will  be  afforded  the 
opportunity  to  use  the  toilet,  unless  the 
inmate  is  continuing  to  actively  resist  or 
becomes  violent  while  being  released 
from  the  restraints  for  this  purpose. 

(f)  When  the  inmate  is  placed  in  four- 
point  restraints,  medical  persormel  shall 
initially  assess  the  inmate  to  ensure 
appropraite  breathing  and  response 
(physical  or  verbal).  Staff  shall  also 
ensure  that  the  inmate's  circulation  has 
not  been  restricted  or  impaired  by  the 
restraints.  When  inmates  are  so 
restrained,  medical  personnel  ordinarily 
are  to  visit  the  inmate  at  least  twice 
during  each  eight-hour  shift.  Use  of  four- 
point  restraints  beyond  eight  hours 
requires  the  supervision  of  medical 
personnel.  Mental  health  and  medical 
personnel  may  be  asked  for  advice 
regarding  the  appropriate  time  for 
removal  of  the  restraints. 

(g)  When  it  is  necessary  to  restrain  an 
inmate  for  longer  than  8  hours,  the 
Regional  Director  or  Regional  Duty 
Officer  is  to  be  notified  telephonically 
by  the  Warden  or  designee  or  institution 
administrative  duty  officer. 

§  552.24    Use  of  ctiemical  agents  or  non- 
lettial  weapons. 

The  Warden  may  authorize  the  use  of 
chemical  agents  or  non-lethal  weapons 
only  when  the  situation  is  such  that  the: 

(a)  Inmate  is  armed  and/or 
barricaded:  or 


(b)  Cannot  be  approached  without 
danger  to  self  or  others;  and 

(c)  It  is  determined  that  a  delay  in 
bringing  the  situation  under  control 
would  constitute  a  serious  hazard  to  the 
inmate  or  others,  or  would  result  in  a 
major  disturbance  or  serious  property 
damage. 

S  552.25    Medical  attention  in  use  Of  force 
and  application  of  restiaints  Incidents. 

(a)  Staff  shall  seek  the  assistance  of 
mental  health  or  medical  staff  upon 
gaining  physical  control  of  the  inmate. 
When  practicable,  staff  shall  seek  such 
assistance  at  the  onset  of  the  violent 
behavior.  When  mental  health  or 
medical  staff  determine  that  an  inmate 
requires  continuing  care,  the  deciding 
staff  shall  assume  responsibility  for  care 
of  the  inmate,  to  include  possible 
admission  to  the  institution  hospital. 

(b)  After  any  use  of  force  or  forcible 
application  of  restraints,  the  inmate 
shall  be  examined  by  a  member  of  the 
medical  staff,  and  any  injuries  noted 
immediately  treated. 

S  552.26    Documentation  of  use  of  force 
and  application  of  restraints  Incidents. 

Staff  shall  document  in  writing  all 
incidents  involving  the  use  of  force,  use 
of  chemical  agents  or  non-lethal 
weapons.  Staff  shall  also  document  in 
writing  the  use  of  restraints  on  an 
inmate  who  becomes  violent  or  displays 
signs  of  imminent  \iolence.  A  copy  of 
the  report  shall  be  placed  in  the  inmate's 
central  file. 

[FR  Doc.  89-11823  Filed  5-16-^9;  8:45  am] 
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frequency  energy  protection,  21411 
Control  zones,  21421 
Transition  areas,  21422.  21424  .  ' 

(4  documents) 
VOR  Federal  airways,  21423 
PROPOSED  RULES 
Airmen  certification: 
Pilots  convicted  of  alcohol-  or  drug-related  motor  vehicle 
offenses  or  subject  to  State  motor  vehicle 
administrative  procedures,  21580 
Control  zones,  21433 

Jet  routes  and  compulsory  reporting  points,  21434 
Terminal  control  areas  and  radar  service  areas 

Correction.  21526 
VOR  Federal  airways  and  compulsory  reporting  points, 

21432 
NOTICES 

Advisorj'  circulars:  availability,  etc.: 
Aircraft — 
Part  23  airplanes  certification;  flight  test  guide.  21515 
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Aircraft  engine  type  certification  handbook,  21517 
Exemption  petitions;  summary  and  disposition,  21515 
Meetings: 
Aeronautics  Radio  Technical  Commission,  21516 

(2  documents} 
Informal  airspace  meetings — 
Missouri,  21516 
Organization,  functions,  and  authority  delegations: 

Thermal,  CA,  21515 
Technical  standard  orders: 

Propfan  type  certification  requirements,  21517 
Underwater  locating  devices  (acoustic,  self-powered), 
21518 

Federal  Communications  CommlMlon 

RULES 

Common  carrier  services: 
Telephone  companies — 
Telephone  hearing  aid  compatibility,  21429 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act.  21524 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Archer-Daniels-Midland  Co..  21462 

Florida  Power  &  Light  Co.  et  al.,  21463 
Environmental  statements;  availability,  etc.: 

Allegheny  Hydro  No.  8,  LP.,  et  al.,  21464 
Natural  gas  certificate  filings: 

Questar  Pipeline  Co.  et  al.,  21464 
Natural  gas  companies: 

Certificates  of  public  convenience  and  necessity:    • 

apphcations,  abandonment  of  service  and  petitions  to 
amend,  21464 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  21467 

Arkla  Energy  Resources.  21467 

Canyon  Creek  Compression  Co.,  21468 

Colorado  Interstate  Gas  Co.,  21468 

Equitrans,  21462 

Genoa  8  Hydro  Inc.,  21468 

National  Fuel  Gas  Supply  Corp..  21468 

Northern  Border  Pipeline  Co..  21469 

Paiute  Pipeline  Co.,  21469 

Ringwood  Gathering  Co.,  21469 

Vesta  Energy  Co.  et  al..  21467 

Federal  Grain  Inspection  Service 

RULES 

Grain  standards: 
Rice.  21401 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 

Fresno  County,  CA,  21518 

Monterey  County.  CA,  21519 

Rockland  and  Westchester  Counties,  NY.  21519 

San  Diego  County,  CA,  21519 

Santa  Clara  County,  CA,  21520 
Meetings: 

Commercial  Motor  Vehicle  Safety  Regulatory  Review 
Panel.  21520 


Federal  Home  Loan  Bank  Board 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
21472 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  21472.  21473 

(2  documents) 
Investigations,  hearings,  petitions,  etc.: 
U.S./Ecuador  trade,  21473 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  21524 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  21476 

Federal  Trade  Commission 

RULES 

Premerger  notification: 

Reporting  and  waiting  period  requirements,  21425 
PROPOSED  RULES 

Prohibited  trade  practices: 
Body  by  Design  et  al.,  21435 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

PROPOSED  RULES 

Competitive  Equality  Banking  Act;  implementation: 
Checks  drawn  on  U.S.  Treasury  endorsement 
Correction,  21527 
NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Southeastern  Casualty  &  Indemnity  Insurance  Co.,  Inc., 

21521 
Southeastern  Reinsurance  Co.,  Inc.,  21521 

Foreign  Agricultural  Service 

NOTICES 

Import  quotas  and  fees: 
Condensed  milk  from  Denmark;  country  of  origin  quota 
adjustment,  21453 

Health  and  Human  Services  Department 

See  Health  Care  Financing  Administration;  Health 
Resources  and  Services  Administration 

Health  Care  Financing  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations,  21476 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Family  medicine — 
Graduate  training.  21479 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
21480 
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Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property.  21481    ' 

Interior  Department 

See  Land  Management  Bureau;  Minerals  Management 
Service;  National  Park  Service;  Reclamation  Bureau 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Pension,  profit-sharing,  stock  bonus,  and  other  benefit 
plans;  minimum  coverage  requirements,  21437 

International  Trade  Administration 

NOTICES 

Antidumping: 

Shop  towels  of  cotton  from  China,  21454 

Solid  urea  from  Romania,  21455 

Steel  wheels  from  Brazil,  21456 
Countervailing  duties: 

Textile  mill  products  and  apparel  from  Sri  Lanka,  21460 

Welded  carbon  steel  pipe  and  tube  products  from  Turkey, 
21460 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Antifriction  bearings  (other  than  tapered  roller  bearings) 

and  parts  from  West  Germany  et  al.,  21488 
Concealed  cabinet  hinges  and  mounting  plates,  21490 
Electric  power  tools,  battery  cartridges,  and  battery 

chargers,  21490 
Electronic  dart  games,  21491 
Heavy-duty  mobile  scrap  shears,  21491 
Natural  bristle  paint  brushes  from  China.  21491 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Intermountain  Western  Railroad  et  al.,  21492 

Railroad  services  abandonment: 
CSX  Transportation,  Inc.,  21492 
Indiana  Harbor  Belt  Railroad  Co.,  21493 

Justice  Department 

See  lustice  Programs  Office;  National  Institute  of 
Corrections 

Justice  Programs  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Crime  victims  compensation  grant  program,  21499 
Victims  of  Crime  Act  victim  assistance  grant  program, 
21493 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

NOTICES 

Public  lands  and  interest  in  lands  held  in  trust: 
Confederated  Tribes  of  Goshute  Indians,  UT:  correction. 
21481 
Realty  actions;  sales,  leases,  etc.:  ' 

Utah,  21482 
(2  documents) 


Survey  plat  filings: 
California.  21483,  21484 

(4  documents) 
California  et  al.,  21484 

(4  documents) 
Colorado.  21485 
Nevada,  21485 

Merit  Systems  Protection  Board 

RULES 

Practice  and  procedure: 
National  security  information  procedures,  21397 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf:  development  operations 

coordination: 
Forest  Oil  Corp.,  21486 

(2  documents)  '^    '   j 

ODECO  Oil  &  Gas  Co.,  21486 
Sandefer  Offshore  Operating  Co.,  21487 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
Florida,  21460 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act.  21524 
(2  documents) 

National  Foundation  on  ttie  Arts  and  the  Humanities 

NOTICES 

Meetings: 

Humanities  Panel,  21509 

Opera-Musical  Theater  Advisory  Panel,  21509 

National  Institute  of  Corrections 

NOTICES 

Meetings: 
Advisory  Board,  21508 

National  Park  Service 

NOTICES 

Management  and  land  protection  plans;  availability,  etc.: 
Organ  Pipe  Cactus  National  Monument,  AZ,  21487 

Meetings: 
Gates  of  the  Arctic  National  Park  Subsistence  Resource 
Commission,  21488 

Organization,  functions,  and  authority  delegations: 
Superintendents  el  al..  Western  Region.  21488 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act.  21524 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements:  availability,  etc.: 
Wisconsin  Public  Service  Corp..  21510 

Applications,  hearings,  determinations,  etc.: 
Philadelphia  Electric  Co.,  21510 
Southern  California  Edison  Co.  et  a!..  21511 

Office  of  United  States  Trade  Representative 

See  Trade  Representati\e.  Office  of  United  St;jtes 


VI 


Federal  Register  /  Vol.  54.  No.  95  /  Thursday.  May  18.  1969  /  Contents 


Pension  and  Welfare  Benefits  Administration 

NOTICES 

Conunittees;  establishment,  renewal,  termination,  etc.: 
Employee  Welfare  and  Pension  Benefit  Plans  Advisory 
Council.  21506 
Meetings: 
Employee  Welfare  and  Pension  Benefit  Plans  Advisory 
Council  21508 

ruDNC  neann  oerviGe 

See  Health  Resources  and  Services  Administration 

Reclamation  Bureeu 
Noncts 

Environmental  statements;  availability,  etc.: 
Diamond  Fork  System.  Bonneville  Unit,  Central  Utah 
Project.  UT.  21485 

Reeeerch  and  Special  Programe  Administration 


Hazardous  materials: 
Inconsistency  rulings,  etc. — 
California  Department  of  Motor  Vehicles;  training 
requirements  for  operators  of  vehicles  carrying 
hazardous  materials:  correction,  21526 

Securitlee  end  Exehenge  Commleelon 

Moncts 

Meetings;  Sunshine  Act.  21525 

Self-re^atory  organizations;  proposed  rule  changes: 

PTC  Qearing  Corp..  21513 
AppIicaUons,  hearings,  determinations,  etc: 

Spirit  of  America  Government  Fund.  Inc.,  21514 


United  Otatee  bif  ormalion  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Central  American  Teacher  Training  Institute  (CATT). 
21521 

VeterMW  Affeirs  Depertment 

NOTICES 

Meetings: 
Commission  to  Assess  Veterans'  Education  Policy,  21523 


Separate  Perts  In  TMs  Issue 

Pert  II 

Department  of  Agriculture,  Fanners  Home  Administration. 
21530 

Psrtlll 

Department  of  Transportation,  Coast  Guard.  21566 

Partly 

Department  of  Education,  21576 

PartV 

Department  of  Transportation.  Federal  Aviation 
Administration.  21560 


Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Small  Buslneee  Administration 

RULES 

Surety  bond  guarantee 

Correction.  21526 
NOTICES 
Disaster  loan  areas: 

Texas  and  Louisiana.  21514 
Applications,  hearings,  determinations,  etc.: 

Capital  Marketing  Corp..  21514 

SoN  Conservetion  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
South  Fork  of  Uttle  River  Watershed.  KY,  21454 

Trsde  Repreeentative,  Offlee  of  United  States 

NOTICES 
Japan: 
Telecommunications  trade  restrictions;  possible  U.S. 
action;  correction,  21515 

Trsnsportatlon  Depertment 

See  Coast  Guard;  Federal  Aviation  Administration:  Federal 
Highway  Administration;  Research  and  Special 
Programs  Administration 

Treesury  Department 

See  also  Fiscal  Service;  Internal  Revenue  Service 

NOTICES 

Notes,  Treasury: 

B-1999  series,  21521 

8-1992  series.  21521 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  Ntt  of  ttie  parts  affected  this  month  can  tw  found  in 
the  Reader  Aids  section  at  the  end  of  this  issua 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  appllcat>ility  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
bi  the  Superintendent  of  Documents. 
Prices  of  new  txx)ks  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 

MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1208 

RIN  3124-AA17 

National  Security  Information; 
Handling  Classified  information 

AQENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Final  rule. 

summary:  The  Merit  Systems  Protection 
Board  amends  its  regulations  by  adding 
Part  1208  to  follow  the  procedural 
requirements  of  Executive  Order  (E.O.) 
12356.  National  Security  Information. 
The  authority  for  these  regulations  is 
E.0. 12356.  as  amended,  and  the 
Information  Security  Oversight  O^ice 
(ISOO)  Directive  No.  1. 
EFFECTIVE  DATE:  May  18, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Taylor,  Clerk  of  the  Board, 
(202)  653-7200. 

SUPPI^MENTARY  INFORMATION:  E.O. 
12336,  National  Security  Information, 
effective  April  2, 1982.  and  ISOO 
Directive  No.  1,  effective  August  1, 1982. 
require  that  agencies  which  handle 
classified  information  issue 
implementing  regulations  to  include 
information  relating  to  their  mandatory 
declassification  program.  The  Merit 
Systems  Protection  Board  (Board)  does 
not  have  original  classification 
authority;  however,  it  occasionally 
receives  information  classified  by  other 
agencies.  These  regulations  establish 
procedures  for  handling  such 
information. 

List  of  Subjects  in  5  CFR  Part  1208 

Administrative  practice  and 
procedure;  ClassiHed  information. 

Therefore.  5  CFR  is  amended  by 
adding  Part  1208  as  set  forth  below: 


PART  1208— NATIONAL  SECURITY 
INFORMATION  PROCEDURES 

Subpart  A — General 


Sec. 

1208.1 

1208.2 


Purpose. 
Definitions. 


Subpart  B— Oversight 

1208.11  Responsibilities. 

1208.12  Safeguarding  information. 

1208.13  Reproduction  controls. 

1208.14  Storage. 

1208.15  Mandatory  review  for 
declassincation. 

1208.16  Employee  education. 
Authority:  E.O.  12356.  47  PR  14874,  April  6. 

1982.  and  ISOO  Directive  No.  1,  47  FR  27837. 
June  25, 1982. 

Subpart  A— General 

§  1208.1    Purpose. 

This  subpart  implements  Executive 
Order  (E.O.}  12356.  47  FR  14874,  April  6, 
1982,  by  prescribing  the  procedures  by 
which  classified  information  is 
managed.  The  Board  does  not  have 
original  classification  authority  but  it 
occasionally  receives  information 
classified  by  other  agencies. 

§1208.2    Definitions. 

(a)  "Agency"  has  the  meaning 
provided  at  5  U.S.C.  552(e). 

(b)  "Information"  means  any 
information  or  material  regardless  of  its 
physical  form  or  characteristics,  that  is 
owned  by,  produced  by  or  for.  or  is 
under  the  control  of  the  United  States 
Government. 

(c)  "National  security  information" 
means  information  that  has  been 
determined  pursuant  to  E.O.  12356  or 
any  previous  order  to  require  protection 
against  unauthorized  disclosure  and  that 
is  so  designated. 

(d)  "Original  classification"  means  an 
initial  determination  that  information 
requires,  in  the  interest  of  national 
security,  protection  against 
unauthorized  disclosure,  together  with  a 
classification  designation  signifying  the 
level  of  protection  required. 

Subpart  B— Oversight 

§1208.11    Responsibilities. 

(a)  The  Deputy  Executive  Director  for 
Management  is  the  Senior  Agency 
Official  for  Information  Security  and  is 
responsible  for  conducting  an  oversight 


program  that  ensuies  effective 
implementation  of  E.O.  12356. 

(b)  The  Cleric  of  the  Board  is  the 
Information  Security  Officer  and 
implements  a  monitoring  system  to  be 
sure  that  E.O.  12356  is  effectively 
implemented.  This  includes:  (1) 
Appointing  Board  officials  as  custodians 
of  classified  information:  (2)  developing 
an  effective  security  education  program 
to  familiarize  employees  with  E.O. 
12356;  and  (3)  establishing  procedures 
for  mandatory  declassification  review 
requests. 

§  1208.12    Safeguarding  infonnation. 

Classified  information  is  afforded  a 
level  of  protection  against  unauthorized 
disclosure  commensurate  with  its  level 
of  classification.  Access  to  such 
information  is  restricted  to  those 
individuals  with  an  authorized  security 
clearance  and  a  need  to  itnow. 

§  1208.13    Reproduction  controls. 

(a)  Top  Secret  documenis  shall  not  be 
reproduced  without  the  consent  of  the 
originator. 

(b)  Unless  restricted  by  the  originating 
agency,  Secret  and  Confiilential 
documents  may  be  reproduced  to  the 
extent  required  by  operational  needs. 

(c)  If  classified  infonnation  is 
reproduced,  the  same  accountability  and 
controls  imposed  on  the  original 
document  applies  to  the  reproductions. 

(d)  The  Information  Security  Officer 
will  maintain  records  showing  the 
number  and  distribution  of  copies  on  a 
log  stored  with  the  original  documer.ls. 

§1208.14    Storage. 

(a)  Classified  information  is  stored  in 
security  containers  appro\  ed  by  the 
General  Services  Administration  and 
located  in  the  Office  of  the  Clerk  of  the 
Board  or  other  approved  area. 

(b)  If  access  to  the  security  container 
is  controlled  by  a  combination  lock: 

(1)  The  combination  is  changed 
whenever  the  equipment  is  placed  in 
use:  whenever  a  person  knowing  the 
combination  no  longer  requires  access 
to  it;  whenever  a  combination  has  been 
subjected  to  possible  compromise; 
whenever  the  equipment  is  taken  out  of 
service;  or  at  least  once  every  year; 

(2)  Only  the  Information  Security 
Officer  or  designees  who  hold  proper 
security  clearances  will  know  the 
combination:  and 
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(3)  The  combination  is  given  the  same 
classiflcation  as  the  material  stored 
within  the  security  container. 

1 120S>18   Mandatofy  ravlaw  tor 

(a)  Requests.  Requests  for  mandatory 
review  of  national  security  information 
are  sent  in  writing  to  the  Information 
Security  Officer,  Merit  Systems 
Protection  Board.  1120  Vermont  Avenue. 
NW..  Washington.  DC  20419.  Requests 
are  processed  under  paragraph  (d)  of 
this  section. 

(b)  Mandatory  review.  Information  is 
subject  to  mandatory  review  by  the 
originating  agency  if: 

(1)  The  request  is  made  by  a  U.S. 
citizen  or  permanent  resident  alien,  a 
Federal  agency,  or  a  jtate  or  local 
government;  and 

(2)  The  request  desoibes  the 
document  or  material  containing  the 
information  with  enough  speciBcity  to 
enable  the  Board  to  locate  it  with 
reasonable  effort. 

(c)  Exemptions  from  mandatory 
review.  Documents  by  the  President,  the 
White  House  staff,  by  committees, 
commissions,  or  boards  appointed  by 
the  President,  or  others  specifically 
providing  advice  and  counsel  to  the 
President  or  acting  on  behalf  of  the 
President  are  exempted  from 
mandatory  review  for  declassiHcation. 

(d)  Processing  requirements.  The 
Board  does  not  have  original 
classincation  authority.  Any  classified 
documents  in  its  custody  are  classified 
by  another  agency.  The  Board  will  refer 
copies  of  the  request  and  the  requested 
documents  to  the  classifying  agency  for 
processing,  and  may,  after  consulting 
that  agency,  inform  the  requester  of  the 
referral. 

(e)  Fees.  The  Board  may  charge  fees 
for  search  and  review  time  required  to 
process  the  request  and  for  copying 
costs.  These  fees  are  charged  in 
accordance  with  5  CFR  1204.12  and  5 
CFR  1205.16. 

S  1208.16    Employ  ••  aducatloa 

The  Board  has  established  a  security 
education  program  to  familiarize 
employees  having  access  to  classified 
information  with  the  requirements  of 
E.0. 12356  and  its  implementing 
directives  and  regulations. 
Date:  May  15. 1980. 
Roliert  E.  Taylor, 
Clerk  of  the  Board. 
(FR  Doc.  89-11924  Filed  5-17-89:  8.45  am] 

SILLING  COOC  7400-01-M 


DEPARTMENT  OF  AGRICULTURE 

Offlc*  of  th«  S«cr«tary 

7  CFR  Part  Id 

Rural  Labon  Immigration  Raform  and 
Control  Act  of  1M6 

AOINCY:  Office  of  the  Secretary.  USDA. 
action:  Final  rule. 

summary:  This  flnal  rule  amends  7  CFR 
Part  Id.  which  defines  fruits,  vegetables 
and  other  perishable  commodities  as 
prescribed  by  section  302(a)  of  the 
Immigration  Reform  and  Control  Act  of 
1986,  Pub  L  No.  99-603. 100  Stat.  3359. 
(hereinafter  referred  to  as  "the  Act"). 
This  rule  will  assist  the  Immigration  and 
Naturalization  Service  (INS)  in 
determining  the  special  agricultural 
workers  to  be  admitted  into  the  United 
States  for  temporary  residence. 
EFFECTIVE  DATE:  June  19, 1989. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 

French,  Coordinator  of  Agricultural 
Labor  Affairs,  Economic  Analysis  Staff, 
Room  227-E,  Administration  Building. 
United  States  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  SW.,  Washington.  DC  20250- 
1400;  telephone  (202)  447-4737. 
SUFPLCMENTARV  INFORMATION:  Section 
302(a)  of  the  Act  directed  the  Secretary 
of  Agriculture  to  publish  regulations 
defining  the  fruits,  the  vegetables,  and 
the  other  perishable  commodities  in 
which  field  work  related  to  planting, 
cultural  practices,  cultivating,  growing, 
and  harvesting  will  be  considered 
"seasonal  agricultural  services."  On 
June  1, 1987,  the  United  States 
Department  of  Agriculture  (USDA) 
published  its  final  rule  (52  CFR  20372), 
including  the  determination  that  seed 
was  not  a  fruit,  vegetable,  or  other 
perishable  commodity  within  the 
meaning  of  the  Act.  This  final  rule 
redefines  seed  as  it  applies  to  lettuce 
seed. 

On  October  24, 1986,  at  53  FR  41603- 
41604,  USDA  requested  public  comment 
on  a  proposed  rule  that  examined 
whether  the  commodity  lettuce  seed 
meets  the  definition  of  "other  perishable 
commodities."  The  comment  period 
closed  November  23, 1988.  USDA 
received  no  comments  on  the  proposed 
rule  during  the  comment  period. 

Section  ld.5  of  the  rule  defines 
"fruits"  to  mean  "the  human  edible  parts 
of  plants  which  consist  of  the  mature 
ovaries  and  fused  other  parts  or 
structures,  which  develop  from  flowers 
or  inflorescence."  Section  Id.lO  defines 
vegetables  to  mean  "the  human  edible 
herbaceous  leaves,  stems,  roots,  or 
tubers  of  plants,  which  are  eaten,  either 


cooked  or  raw,  chiefly  as  the  principal 
part  of  a  meal,  rather  than  as  a  dessert." 
Section  ld.7  of  the  rule  defines  "other 
perishable  commodities"  to  mean  "those 
commodities  which  do  not  meet  the 
definition  of  fruits  or  vegetables,  that 
are  produced  as  a  result  of  seasonal 
field  work,  and  have  critical  and 
unpredictable  labor  demands."  Section 
ld.3  of  the  rule  defined  "critical  and 
unpredictable  labor  demands"  to  mean 
"that  the  period  during  which  field  work 
is  to  be  initiated  cannot  be  predicted 
with  any  certainty  60  days  in  advance  of 
need." 

Since  seed  crops  are  not  human  edible 
commodities  they  do  not  fit  within  the 
meaning  of  either  fruits  or  vegetables. 
However,  human  edible  seeds,  such  as 
sunfiower  seed,  do  fit  within  the 
definition  of  "friiits."  The  rule  did  not 
recognize  seed  as  a  commodity  that  was 
either  included  or  excluded  as  an  "other 
perishable  commodity."  In  the 
explanation  of  the  final  rule,  it  was 
explained  that  several  comments  had 
been  received  as  to  various  seed  crops 
but  that  "[n]one  of  the  comments  was  so 
specific  or  informative  as  to  present  a 
convincing  case  that  any  of  these  seed 
crops  meet  the  standards  for  criticality 
or  unpredictability  which  we  have 
deemed  necessary  to  measure  the 
inclusion  or  exclusion  of  any  commodity 
as  perishable."  52  FR  20375.  However, 
upon  request  and  the  submission  of 
appropriate  information  and 
explanation,  we  have  considered  the 
labor  requirements  of  lettuce  seed 
production  and  determined  that  it  meets 
the  requisite  standard  of  critical  and 
unpredictable  labor  demands  necessary 
for  inclusion  as  an  "other  perishable 
commodity." 

The  production  of  lettuce  seed 
requires  all  of  the  activities  necessary 
for  the  production  of  edible  lettuce  plus 
additional  critical  and  unpredictable 
labor  demands  regarding  field  work 
with  respect  to  the  harvesting  and 
drying  of  the  seed.  Lettuce  for  seed  is 
planted  as  seed  or  small  transplants. 
Irrigation  is  required  for  germination 
and  growth.  The  plants  must  be  thinned 
and  weeded.  The  heads  of  the  lettuce 
are  removed  so  that  the  plants  will 
branch  out  and  ultimately  produce  seed. 
All  of  these  activities  require  field  work 
performed  by  manual  laborers.  The 
timing  of  the  dcheading  is  very  critical 
and  unpredictable  as  the  farmer  must 
determine  when  the  heads  are  at  proper 
maturity  and  this  cannot  be  forecast 
with  any  degree  of  certainty  60  days  in 
advance.  If  the  deheading  is  done  too 
early,  it  must  be  done  again;  if  several 
days  too  late  the  plant  will  not  produce 
seeds  that  will  germinate.  At  the  proper 
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time  the  plants  are  cut  from  their  roots 
and  laid  upon  canvas  to  dry.  During  the 
drying  operation  they  must  be  turned  2 
to  3  times  a  day.  After  drying,  the  plants 
are  beaten  to  release  the  seed  which  is 
then  collected  on  the  canvas. 
Alternatively,  some  lettuce  seed  is 
harvested  by  shaking  the  seed  into 
buckets  and  then  putting  the  seed  out  to 
dry.  In  either  case,  field  work  by  manual 
laborers  must  be  performed  to  harvest 
the  seed  within  a  few  days  of  proper 
maturity.  If  harvested  too  late,  the 
germination  of  the  seeds  is  substantially 
reduced;  if  harvested  too  early,  the  seed 
is  too  immature.  The  timing  of  the 
harvest  is  unpredictable  due  to  changing 
climatic  conditions  and  cannot  be 
forecast  with  any  degree  of  certainty  60 
days  in  advance. 

After  consideration  of  the  field  work 
required  in  the  planting,  cultural 
practices,  cultivation,  growing  and 
harvesting.  USDA  has  determined  that 
lettuce  seed  entails  critical  and 
unpredictable  labor  demands  and  that  it 
should  be  included  as  an  other 
perishable  commodity. 

After  thorough  review  of  labor 
demands  with  respect  to  lettuce  seed 
field  activities  from  planting  through 
harvesting  and  the  information  supplied 
with  the  request  for  the  inclusion  of  this 
commodity,  USDA  has  determined  that 
lettuce  seed  field  work  is  subject  to 
critical  and  unpredictable  labor 
demands.  Thus.  USDA  has  determined 
that  lettuce  seed  qualifies  for  inclusion 
as  an  "other  perishable  commodity." 

Regulatory  Impact 

The  Assistant  Secretary  for 
Economics  has  reviewed  this  ruJe  in 
accordance  with  Executive  Order  No. 
12291  and  has  determined  that  it  is  not  a 
major  rule.  Under  the  framework  of  the 
Act,  the  INS  will  use  this  rule  to  assist  it 
in  determining  the  special  agricultural 
workers  which  will  be  admitted  into  the 
United  States  for  temporary  residence. 
Thus,  the  primary  benefits  of  this  rule 
are  internal  to  the  operation  of  the 
Up'ted  States  government. 

This  action,  in  and  of  itself,  wilt  not 
have  a  significant  effect  on  the  economy 
and  will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers, 
individuals,  Federal,  state,  or  local 
government  agencies,  or  geographic 
regions;  or  have  a  significant  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States  based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Regulatory  Flexibility  Act 

This  rule  examines  whether  lettuce 
saed  meets  the  definition  of  "other 


perishable  commodities"  for  purposes  of 
clarifying  the  term  "seasonal 
agricultural  services"  as  it  relates  to 
lettuce  seed.  The  rule  does  not  contain 
any  compliance  or  reporting 
requirements,  or  any  timetables.  The 
rule  will  assist  the  INS  in  determining 
the  special  agricultural  woikers  to  be 
admitted  for  temporary  residence.  Thus, 
the  rule,  in  and  of  itself,  will  have  no 
significant  effect  upon  small  entities. 

Paperwork  Reduction  Act 

This  rule  does  not  require  additional 
procedures  or  paperwork  not  already 
required  by  law.  TTierefore,  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3502,  et  seq.)  are 
inapplicable. 

National  Environmental  Policy  Act 

This  rule  will  not  have  an  impact  upon 
the  environment. 

List  of  Subjects  in  7  CFR  Part  Id 

Immigration,  Rural  Labor. 

Accordingly.  Part  Id.  Title  7,  Code  of 
Federal  Regulations  is  revised  as 
follows: 

PART  Id— RURAL  LABOR- 
IMMIGRATION  REFORM  AND 
CONTROL  ACT  OF  1986— 
DEFINITIONS 

1.  The  authority  citation  for  Part  Id 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1160. 

2.  Section  ld.7  is  revised  to  read  as 
follows: 

§  ld.7    Otttcr  peiisttabte  commodities. 

"Other  perishable  commodities"  mean 
(hose  commodities  which  do  not  meet 
the  definition  of  fruits  or  vegetables, 
that  are  produced  as  a  result  of  field 
work,  and  have  critical  and 
unpredictable  labor  demands.  This  is 
limited  to  Christmas  trees,  cut  flowers, 
herbs,  hops,  horticultural  specialties, 
lettuce  seed.  Spanish  reeds  (arundo 
donax),  spices,  sugar  beets,  and  tobacco. 
This  is  an  exclusive  list,  and  anything 
not  listed  is  excluded.  Examples  of 
commodities  that  are  not  included  as 
perishable  commodities  are  animal 
aquacultural  products,  birds,  dairy 
products,  earthworms,  fish  including 
oysters  and  shellfish,  forest  products,  fur 
bearing  animals  and  rabbits,  hay  and 
other  forage  and  silage,  honey,  horses 
and  other  equines,  livestock  of  all  kinds 
including  animal  specialties,  poultry  and 
poultry  products,  sod,  sugar  cane, 
wildlife,  and  wool. 


Done  at  Washington.  DC,  this  11th  day  of 
May.  1989. 
lack  Paroell. 
Deputy  Secretary. 

[FR  Doc.  89-11890  Filed  5-17-89:  845  am) 
BIUJNG  COOC  9410-01-11 


Agricultural  Marketing  Service 

7  CFR  Part  S4 

(No.LS-«9-101) 

Changes  in  Fees  for  Federal  Meat 
Grading  and  Certification  Services 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  amends 
section  54.27  of  the  regulations 
governing  the  grading  and  certification 
of  meats,  prepared  meats,  and  meat 
products  by  increasing  the  hourly  fee 
rates  for  voluntary  Federal  meat  grading 
and  certification  services.  The  h9uriy 
fees  will  be  adjusted  by  this  final  rule  to 
reflect  the  increased  cost  of  providing 
service  and  to  ensure  that  the  Federal 
meat  grading  and  certification  program 
is  operated  on  a  financially  self- 
supporting  basis  as  required  by  law. 

EFFECTIVE  DATE:  )uly  2, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Eugene  M.  Martin.  Chief.  Meat  Grading 
and  Certification  Branch.  Livestock  and 
Seed  Division.  AMS.  USDA,  Rm.  2638-S. 
P.O.  Box  96456,  Washington.  DC  20090- 
6456.  (202-382-1113). 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Impact  Analysis 

This  action  was  reviewed  under  the 
USDA  procedures  estabhshed  to 
implement  E.0. 12291  and  was  classified 
as  a  nonmajor  proposed  rule  pursuant  to 
section  1(b)  (1).  (2),  and  (3)  of  that  Order. 
Accordingly,  a  regulatory  impact 
analysis  is  not  required.  This  action  was 
also  reviewed  under  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601  et  seq).  The  Administrator  of  the 
Agricultural  Marketing  Service  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
changes  in  the  houriy  fee  rates  are 
necessary  to  recover  the  costs  of 
providing  volimtary  Federal  meat 
grading  and  certification  services.  The 
cost  per  unit  of  meat  grading  and 
certification  services  to  the  industry  will 
continue  to  be  approximately  S0.0015 
per  pound. 
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BackgnHind 

The  Secretary  of  Agriculture  is 
authorized  by  die  Agricultural 
Marketing  Act  (AMA)  of  1946.  as 
amended.  7  U.S.C.  1621  et  aeq.,  to 
provide  voluntary  Federal  meat  grading 
and  certincation  services  to  facilitate 
the  orderly  marketing  of  meat  and  meat 
products  and  to  enable  consumers  to 
obtain  the  quality  of  meat  they  desire. 
The  AMA  also  provides  for  the 
collection  of  fees  from  users  of  Federal 
meat  grading  and  certification  services 
that  are  approximately  equal  to  the 
costs  of  providing  these  services.  The 
hourly  fees  for  service  are  established 
by  equitably  distributing  the  projected 
annual  program  operating  costs  over  the 
estimated  hours  of  service — revenue 
hours — provided  to  users  of  the  service. 
Program  operating  costs  include  salaries 
and  fringe  benefits  of  meat  graders, 
supervision,  travel,  training,  and  all 
administrative  costs  of  operating  the 
program.  Revenue  hours  include  base 
hours — service  performed  between  6 
a.m.  and  6  p.m.,  Monday  through  Friday; 
premium  hours — service  performed  after 
6  p.m.  and  before  6  a.m..  or  in  excess  of 
8  hours  per  day,  Monday  through  Friday, 
6  a.m.  to  6  p.m.,  and  anytime  on 
Saturday  or  Sunday;  and  holiday 
hours — service  performed  on  Federal 
legal  holidays.  As  program  operating 
costs  and/or  revenue  hours  change,  the 
hourly  fees  must  be  adjusted  to  enable 
the  program  to  remain  rinancially  self- 
supporting  as  required  by  law. 

Since  February  12, 1986,  the  date  of 
the  last  hourly  fee  change,  program 
operating  costs  have  significantly 
increased.  The  major  contributing 
factors  have  been  two  congressionally 
mandated  salary  increases  for  Federal 
employees — a  3-percent  pay  increase 
effective  January  1, 1987.  and  a  2- 
percent  pay  increase  effective  January  1. 
1988.  Together,  these  pay  increases  have 
raised  program  costs  by  approximately 
$700,000.  In  1986,  the  Agency 
significantly  reduced  the  program's 
operating  costs  by  restructuring  its 
headquarters  and  Held  offices  and 
reducing  other  related  overhead 
operating  expenses.  The  restructuring 
and  related  cost  reductions  and  ongoing 
improvements  in  operating  efficiencies 
have  allowed  the  program  to  absorb  the 
$700,000  pay  increases  in  1987  and  1988 
and  other  inflationary  increases  since 
the  last  hourly  fee  change. 

Although  operating  efficiency  has 
improved,  the  program  is  unable  to 
absorb  any  additional  increases  in 
program  operating  costs  without 
corresponding  increases  in  the  hourly 
fee  rate  or  significant  reductions  in 
program  services.  Employee  salary  and 


fringe  benefits  are  major  program  costs 
that  account  for  approximately  80 
percent  of  the  total  operating  budget.  In 
fiscal  year  1989,  the  Agency  is  faced 
with  the  following  increases  in  program 
operating  expenses:  (1)  A 
congressionally  mandated. 
Govemmentwide  salary  increase  of  4.1 
percent  effective  January  1. 1980;  (2)  a 
28.3-percent  increase  in  the  Agency's 
contribution  to  the  Federal  Enployees 
Health  Benefits  Program  (apphcable  to 
all  Government  Agencies)  effective 
January  1. 1989;  (3)  a  10-percent. 
Govemmentwide  increase  in  travel 
entitlements  effective  in  October  1988; 
and  (4)  a  projected  inflationary  cost 
increase  of  3.8  percent  for  fiscal  year 
1989.  The  Agency  has  determined  that 
due  to  the  aforementioned  increases  in 
program  operating  costs  in  fiscal  year 
1989,  the  program  will  incur  over  an 
$800,000  loss  unless  the  hourly  fee  rates 
are  appropriately  adjusted. 

The  restructuring  and  related 
reduction  in  program  operating  costs 
implemented  by  the  Agency  in  1986 
were  accomplished  without  adversely 
affecting  the  Agency's  ability  to 
maintain  the  effectiveness,  integrity,  and 
credibihty  of  national  grading  and 
certification  services.  However,  any 
further  reductions  in  employee 
supervision,  training,  or  travel  at  this 
time  would  affect  the  Agency's  ability  to 
ensure  the  continued  accurate  and 
uniform  application  of  the  U.S.  grade 
standards  and  specifications 
nationwide.  Any  reductions  in  the 
accuracy  or  uniformity  of  service  would, 
most  likely,  have  an  adverse  impact  on 
the  orderly  marketing  of  red  meat  and 
on  the  uniform  identification  of  meat 
and  meat  products  available  to 
consumers.  Consequently,  the  Agency 
must  increase  the  hourly  fee  rates  for 
meat  grading  and  certification  services. 

Comments 

On  February  23, 1989,  the  Agency 
published  in  the  Federal  Register  (54  FR 
7431]  a  proposed  rule  to  increase  the 
fees  for  Federal  meat  grading  and 
certification  services.  This  proposed  rule 
was  published  with  requests  for 
comments  as  a  means  for  providing  full 
public  participation  in  the  rulemaking 
process.  Comments  on  this  proposed 
rule  were  requested  by  March  23, 1989. 
During  the  30-day  comment  period,  the 
Agency  received  three  comments  in 
response  to  the  proposed  rule.  One  letter 
was  received  from  a  meat  association, 
one  letter  from  a  State  department  of 
livestock,  and  one  letter  from  a  meat 
processor. 


Discussion  of  Comments 

The  comments  reflected  an  overall 
dissatisfaction  with  the  fee  increase  and 
expressed  the  view  that  any  increase 
would  only  further  burden  the  meat 
industry  and  may  render  the  use  of  meat 
grading  and  certification  services  cost- 
prohibitive.  The  comments  contained 
general  observations  on  increasing  the 
fee  rates  and  suggested  the  Agency 
more  effectively  cross-utilize  its 
employees  to  lessen  the  financial  burden 
on  the  meat  industry. 

The  Agency  acknowledges  the  need 
for  and  importance  of  providing  meat 
grading  and  certification  services  in  an 
efficient  and  cost-effective  manner. 
During  the  past  several  years,  the 
Agency  has  reduced  both  the  direct  and 
indirect  costs  and  improved  the 
efficiency  of  meat  grading  and 
certification  services  to  help  offset 
increasing  costs.  However,  program 
operating  costs  have  significantly 
increased  over  and  above  the  cost 
efficiencies  implemented  by  the  Agency 
since  February  1986,  which  was  the  date 
of  the  last  hourly  fee  change.  The  major 
contributing  factors  have  been  two 
congressionally  mandated  salary 
increases  for  Federal  employees — a  3- 
percent  pay  increase  effective  January  1, 
1987,  and  a  2-percent  pay  increase 
effective  January  1, 1988.  Together,  these 
pay  increases  have  raised  program  costs 
by  approximately  $700,000.  In  1986.  the 
Agency  significantly  reduced  the 
program's  operating  costs  by 
restructuring  its  headquarters  and  field 
offices  and  reducing  other  related 
overhead  operating  expenses.  The 
restructuring  and  related  cost  reductions 
and  ongoing  improvements  in  operating 
efficiencies  have  allowed  the  program  to 
absorb  the  $700,000  pay  increases  in 
1987  and  1988  and  other  inflationary 
increases  since  the  last  hourly  fee 
change. 

Although  operating  efficiency  has 
improved,  the  program  is  unable  to 
absorb  any  additional  increases  in 
program  operating  costs  without 
corresponding  increases  in  the  hourly 
fee  rate  or  significant  reductions  in 
program  services.  The  Agency  has 
determined  that  due  to  the  substantial 
increases  in  program  operating  costs  in 
fiscal  year  1989,  the  program  will  incur 
over  an  $800,000  loss  unless  the  hourly 
fee  rates  are  appropriately  adjusted. 

Two  of  the  commenters  expressed  the 
view  that  any  increase  in  fee  rates  may 
render  meat  grading  and  certification 
services  economically  unfeasible  for 
some  users  of  the  service.  Additionally, 
one  commenter  indicated  the  current 
charges  were  excessive  in  relation  to  the 
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benefits  received  from  meat  grading  and 
certification  services  and  any  increase 
in  fee  rates  would  only  further  burden 
the  consumer. 

The  Agency  believes  that  the  financial 
impact  of  the  current  fee  rates  and  the 
fee  rate  increase  on  the  industry  and  the 
consumer  will  be  minimal.  Even  though 
meatpackers  and  meat  processors  will 
pay  more  per  hour  for  the  service,  the 
meat  industry  as  a  whole  will  be  using 
less  total  hours  of  service.  However, 
since  the  total  volume  of  meat  graded 
and  certified  is  expected  to  remain 
about  the  same,  the  cost  per  unit  for 
meat  grading  and  certification  services 
to  the  industry  and  ultimately  the 
consumer  will  continue  to  be 
approximately  $.0015  per  pound. 

One  commenter  urged  the  Agency  to 
explore  more  effective  cross-utilization 
of  employees  among  the  various 
Agencies  of  the  Department  of 
Agriculture  to  lessen  the  impact  of  the 
fee  rate  increase.  During  the  past 
several  years,  the  Agency  has 
significantly  increased  the  cross- 
utilization  of  employees  among  its  own 
divisions,  as  well  as  with  other  Federal 
and  State  agencies.  The  increased  use  of 
employee  cross-utilization  has  enabled 
the  Agency  to  provide  meat  grading  and 
certification  services  to  many  areas  and 
locations  on  a  more  cost-effective  basis. 
The  Agency  plans  to  continue  the  cross- 
utilization  of  employees  among  its  own 
divisions  and  with  other  Federal  and 
State  agencies  to  provide  cost-effective 
meat  grading  and  certification  services 
whenever  practical  and  possible. 

In  view  of  the  foregoing 
considerations,  it  has  been  decided  that 
the  base  hourly  rate  for  commitment 
applicants  for  voluntary  Federal  meat 
grading  and  certification  services  will  be 
increased  from  $27.40  to  $28.80.  A 
commitment  applicant  is  a  user  of  the 
service  who  agrees,  by  commitment  or 
agreement  memorandun,  to  the  use  of  a 
meat  grader  for  8  consecutive  hours  per 
day,  Monddy  through  Friday,  between 
the  hours  of  6  a.m.  and  6  pm.,  excluding 
legal  holid.iys.  The  base  hourly  rate  for 
noncommitment  applicants  for  voluintary 
Federal  meat  grading  and  certification 
services  will  be  increased  from  $29.80  to 
S31.20  and  would  be  charged  to 
applicants  who  utilize  a  meat  grader  for 
8  consecutive  hours  or  less  per  day. 
Monday  through  Friday,  between  the 
hours  of  6  a.m.  and  6  p.m.,  excluding 
legal  holidays.  The  premium  hourly  rate 
for  all  applicants  will  be  increased  from 
S35.40  to  $36.80  and  would  be  charged  to 
users  of  the  service  for  the  hours  when  a 
meat  grader  is  utilized  in  excess  of  8 
hours  per  day,  between  the  hours  of  6 
a.m.  and  6  p.m.,  and  for  hours  worked 


from  6  p.m.  to  6  a.m.,  Monday  through 
Friday,  and  for  any  time  worked  on 
Saturday  and  Sunday,  except  on  legal 
holidays.  The  holiday  rate  for  all 
applicants  will  be  increased  from  $54.80 
to  $57.60  and  would  be  charged  to  users 
of  the  service  for  all  hours  woriied  on 
legal  holidays. 

Accordingly,  the  section  of  the 
regulations  appearing  in  7  CFR  Part  54 
relating  to  hourly  fees  for  Federal  meat 
grading  and  certification  of  meats, 
prepared  meats,  and  meat  products  is 
amended  as  set  forth  below: 

list  of  Subjects  in  7  CFR  Part  54 

Meat  and  meat  products.  Grading  and 
certification.  Beef,  Veal,  Lamb,  Pork. 

PART  54— MEATS.  PREPARED  MEATS, 
AND  MEAT  PRODUCTS  (GRADING. 
CERTIFICATION,  AND  STANDARDS) 

1.  The  authority  citation  for  Part  54 
continues  to  read  as  follows: 

Authority:  Agricultural  Marketing  Act  of 
1946.  sees.  203.  205.  as  amended:  60  Stat.  1087, 
1090,  as  amended  (7  U.S.C.  162Z  1624). 

2.  7  CFR  Part  54  is  amended  as 
follows: 

§54.27    [AmwHted] 

(a)  Section  54.27(a),  sentence  3. 
change  the  following:  "$29.80"  to 
"$31.20";  "$35.40"  to  "$36.80";  and 
"$54.80"  to  "$57.80". 

(b)  Section  54.27(b),  sentence  2, 
change  the  following:  "$27.40"  to 
"$28.80";  "$35.40"  to  "$36.80";  and 
"$54.80"  to  "$57.60". 

Done  at  Washington,  DC  on  May  12. 1989. 
Kemedi  C.  Clayton, 

Acting  Administrator. 

|FR  Doc.  89-11891  Rled  5-17-89;  8:45  am) 
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Federal  Grain  Inspection  Service 
7  CFR  Part  68 

United  States  Standards  for  Rice 

AGENCY:  Federal  Grain  Inspection 
Service,  USD  A.' 
action:  Final  rule. 

SUMMARY:  The  Federal  Grain  Inspection 
Service  (FGIS)  is  revising  the  United 
States  Standards  for  Rough  Rice  by 
adding  a  separate  category  for  heat- 
damaged  kernels  and  redefining  the 


'  The  authority  to  exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in  the 
Agricultural  Marketing  Act  of  1946.  as  amended  (7 
U.S.C.  1621-1627).  concerning  inspections  and 
standardization  activities  related  !o  grain  and 
similar  commodities  and  products  thereof  has  been 
delegated  to  the  Administrator.  Federal  Grain 
Inspection  Ser\'ice  (7  U.S.C.  75a:  7  cyy.  68.5). 


special  grade  "weevily"  to  the  more 
inclusive  and  meaningful  term 
"infested."  Additionally.  FGIS  is 
revising  the  United  States  Standards  for 
Rough  Rice,  Brown  Rice  for  Processing, 
and  Milled  Rice  by  (1)  incorporating  the 
insect  infestation  tolerances  in  the 
standards,  (2)  revising  the  rounding 
procedures  as  stated  in  the  sections  on 
percentages  to  more  generally  accepted 
mathematical  procedures,  (3) 
eliminating  many  of  the  footnotes  and 
references  to  footnotes  throughout  the 
standards  and  incorporating  the 
information  into  the  text  of  the 
standards,  and  (4)  making  other 
miscellaneous  nonsubstantive  changes 
to  simplify  and  provide  for  uniform 
provisions  and  language  in  the 
standards. 

EFFECTIVE  DATE:  July  1,  1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  Lebakken,  Jr.,  Resources 
Management  Division,  USDA,  FGIS. 
Room  0628  South  Building.  P.O.  Box 
96454,  Washington,  DC  20090-6454. 
Telephone  (202)  47&-3428. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12291 

This  fmal  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  nonmajor  because  it  does  not  meet 
the  criteria  for  a  major  regulation 
established  in  the  Order. 

Regtdatory  Flexibility  Act  Ceitificatioo 

W.  Kirk  Miller,  Administrator.  FGIS.     • 
has  determined  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  those  persons  who  apply  the 
standards  and  most  users  of  the 
inspection  services  do  not  meet  the 
requirements  for  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.].  Further,  the 
standards  are  applied  equally  to  all 
entities. 

Final  Action 

On  January  7, 1988.  FGIS  published  in 
the  Federal  Register  (53  FR  411)  a 
request  for  public  comment  on  the 
review  of  the  United  States  Standards 
for  Rice  and  specific  issues  identified  by 
interested  parties.  The  request  for 
comments  explained  that  the  Rice 
Millers'  Association  (RMA)  had 
requested  that  FGIS  review  the  heat- 
damaged  kernels  factor  limits  for  rough 
rice  and  that  FGIS  was  reviewing  the 
heat-damaged  kernels  factor  limits  for 
brown  rice  for  processing  (brown  rice), 
and  the  mathematical  rounding 
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procedures.  The  objective  of  this  review 
made  in  comphance  with  the 
requirements  for  periodic  review  of 
regulations  was  to  ensure  that  the 
standards  continue  to  serve  the  needs  of 
the  marketplace  to  the  greatest  extent 
possible. 

Interested  parties  were  invited  to 
participate  in  the  rulemaking  process  by 
submitting  written  comments.  During  the 
45-day  comment  period,  one  comment 
was  received  from  a  rice  miller.  The 
commenter  suggested  revising  the  factor 
limits  for  total  seeds  and  heat-damaged 
kernels  (TS&HT)  and  heat-damaged 
kernels  and  objectionable  seeds 
(HTftOBS)  in  rough  rice  and  brown  rice 
to  equal  the  milled  rice  standards.  The 
commenter  stated  that  HT&OBS  limits 
for  rough  and  brown  •ice  far  exceed  the 
limits  found  in  the  milled  rice  standard, 
making  it  virtually  impossible  to  process 
any  specific  grade  level  of  rough  rice  or 
brown  rice  into  an  equivalent  grade  of 
milled  rice.  In  addition,  in  a  later 
correspondence,  the  RMA  also 
recommended  modifying  the  rough  and 
brown  rice  standards  to  better  reflect 
the  milled  rice  standard.  However,  the 
RMA  recommended  only  revising  the 
number  of  heat-damaged  kernels 
allowed  in  rough  rice  and  brown  rice  to 
equal  milled  rice. 

In  the  October  26, 198&  Federal 
Reg^ter  (53  FR  43213).  FGIS  proposed  to 
revise  the  United  States  Standards  for 
Rough  Rice  by  adding  a  separate 
category  for  heat-damaged  kernels  and 
redefining  the  special  grade  "weevily" 
to  the  more  inclusive  and  meaningful 
term  "infested."  Additionally,  FGIS 
proposed  to  revise  the  United  States 
Standards  for  Rough  Rice,  Brown  Rice 
for  processing,  and  Milled  Rice  by  (1) 
incorporating  the  insect  infestation 
tolerances  in  the  standards,  (2)  revising 
the  rounding  procedures  as  stated  in  the 
sections  on  percentages  to  more 
generally  accepted  mathematical 
procedures,  (3)  eliminating  many  of  the 
footnotes  and  references  to  footnotes 
throughout  the  standards  and 
incorporating  the  information  into  the 
text  of  the  standards,  and  (4)  making 
other  miscellaneous  nonsubstantive 
changes  to  simplify  and  provide  for 
uniform  provisions  and  language  in  the 
standards.  Comments  were  to  be 
submitted  by  November  26, 1988. 
Written  comments  were  received  from 
six  organizations  or  firms  concerning  the 
proposed  changes  with  some  supporting 
the  proposed  changes  and  others 
opposing  the  changes.  The  comments 
indicated  a  disparity  of  opinion 
concerning  the  potential  impact  of  the 
proposed  rule.  However,  the  basis  for 


these  opinions  made  in  opposition  were 
unclear. 

Accordingly,  it  was  determined  that 
additional  public  input  could  prove 
beneficial  and  that  all  interested 
persons,  including  the  commenters, 
should  be  afforded  more  time  to 
consider  the  proposal  and  its  potential 
impact.  Therefore,  as  published  in  the 
Federal  Re^^ter  on  February  27, 1989 
(54  FR  8201),  the  comment  period  was 
reopened.  Additional  comments  on  the 
proposal  were  accepted  through  March 
10, 1989.  Only  one  additional  comment, 
submitted  by  a  previous  commenter  on 
behalf  of  two  previous  commenters,  was 
received. 

Heat-Damaged  Kernels 

FGIS  proposed  to  add  a  special 
category  for  heat-damaged  kernels  in 
the  rough  rice  standards.  Heat-damage 
in  rice  is  an  occasional,  controllable 
problem.  Establishment  of  a  separate 
category  for  heat-damaged  kernels  in 
rough  rice  will  encourage  better 
handling  practices.  It  also  provides  a 
basis  for  establishing  incentives  to 
encourage  the  marketing  of  quality  rice. 
Based  on  available  information,  this 
action  will  neither  affect  the  current 
price  of  rice  nor  the  quantity  of  rice 
available  at  the  various  grade  levels. 
Comments  received  from  the  RMA, 
Riceland  Foods,  and  Supreme  Rice  Mill 
supported  the  proposal  as  written.  The 
American  Farm  Bureau  Federation  and 
its  afTdiate,  the  Louisiana  Farm  Bureau 
Federation,  opposed  the  proposed 
change  initially,  but  during  the  reopened 
comment  period,  withdrew  their 
opposition  and  stated  their  full  support 
for  the  proposal. 

The  current  standards  for  rough  rice 
has  one  grade  factor  HT&OBS  which  is 
determined  on  a  milled  rice  basis.  That 
is,  rough  rice  is  dehuiled  and  milled  in 
the  laboratory  to  simulate  the 
commercial  milling  process,  and  then 
the  milled  portion  is  analyzed  for 
HT&OBS.  Adding  a  separate  category 
for  heat-damaged  kernels  equivalent  to 
the  milled  rice  HT&OBS  factor  limits 
will  provide  rice  mills  a  reasonable 
opportunity  to  produce  an  equivalent 
quality  of  milled  rice  because  they  will 
only  need  to  remove  objectionable  seeds 
from  the  rough  rice,  rather  than 
HT&OBS.  FGIS  recognizes  that  the 
technology  is  readily  available  and  at  a 
reasonable  cost  to  remove  objectionable 
seeds  from  rough  rice  during  the  normal 
milling  process  but  removing  heat- 
damaged  kernels  is  more  difficult  and 
expensive.  Also,  heat  damage  occurs  as 
a  result  of  heating  due  to  improper 
storage  or  the  parboiling  of  rice, 
conditions  generally  more  controllable 
than  field  weeds.  Furthermore,  the 


addition  of  a  separate  heat-damaged 
kernel  category  may  enable  the 
marketplace  to  reward  those  producers 
who  exercise  reasonable  and  prudent 
care  in  storing  rice.  Accordingly,  this 
change  is  adopted  in  the  final  rule. 

Infestation 

FGIS  also  proposed  redesignating  the 
rough  rice  special  grade  "weevily"  to 
"infested."  The  term  "infested"  more 
appropriately  describes  rough  rice 
containing  live  insects  injurious  to 
stored  rice,  whereas  the  term  "weevily" 
connotes  a  specific  insect  species,  e.g., 
Sitophilus  spp.  "Infested"  rough  rice  will 
be  defined  as  rough  rice  found  to 
contain  live  insect  infestation  above  a 
threshold  level.  Other  insects,  in 
addition  to  types  of  weevils,  are 
included  within  the  scope  of  the  term 
infested  rough  rice.  All  commenters  who 
addressed  this  issue  favored  this 
change.  Accordingly,  this  change  is 
adopted  by  this  Hnal  rule. 

In  addition,  FGIS  is  redefining  the 
tolerances  for  insects  injurious  to  stored 
rough  rice  according  to  sampling 
designations  as  follows:  (1) 
Representative  sample,  (2)  Lot  as  a 
whole  (stationary),  and  (3)  Sample  as  a 
whole  during  continuous  loading/ 
unloading.  "Diese  tolerances  are  the 
same  or  similar  to  those  frequently 
appUed  by  FGIS  on  similar  products.  All 
commenters  who  addressed  this  issue 
favored  this  change. 

For  rough  rice,  the  representative 
sample  will  include  the  work  portion 
and  the  file  sample  if  needed,  and  when 
available.  The  lot  represented  by  the 
work  portion  (except  lots  sampled 
during  continuous  loading/unloading) 
will  be  considered  infested  if  it  contains 
two  or  more  live  weevils,  or  one  live 
weevil  and  one  or  more  other  live 
insects  injurious  to  stored  rice,  or  five  or 
more  other  live  insects  injurious  to 
stored  rice.  Lot  as  a  whole  (stationary) 
will  be  infested  if  two  or  more  live 
weevils,  or  one  live  weevil  and  one  or 
more  other  live  insects  injurious  to 
stored  rice,  or  five  or  more  other  live 
insects  injurious  to  stored  rice,  or  15  or 
more  live  Angoumois  moths  or  other  live 
moths  injurious  to  stored  rice  are  found 
in,  on,  or  about  the  lot.  The  lot 
represented  by  the  sample  as  a  whole 
diuing  continuous  loading/unloading 
will  be  infested  if  two  or  more  live 
weevils,  or  one  live  weevil  and  one  or 
more  other  live  insects  injurious  to 
stored  rice,  or  five  or  more  other  live 
insects  injurious  to  stored  rice  are  found 
in  a  component  sample.  The  minimum 
sample  size  is  500  grams  per  each 
100,000  pounds  of  rice. 
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FGIS  is  also  incorporating  the  insect 
tolerances  for  brown  rice  and  milled  rice 
in  the  appropriate  grade  tables.  For 
brown  rice,  two  or  more  live  insects 
injurious  to  stored  rice  is  considered 
Sample  grade.  For  milled  rice,  two  or 
more  live  or  dead  insects  injurious  to 
stored  rice  is  considered  Sample  grade. 
These  tolerances  are  presently  in  FGIS 
instructions  and  have  been  applied  to 
rice  inspection  for  several  years. 

Rounding 

It  was  also  proposed  that  FGIS  change 
its  current  procedure  for  rounding 
percentages  for  all  rice  standards.  The 
majority  of  commenters  favored  this 
proposal.  However,  Farmers  Rice 
Milling  Company  opposed  the  proposal, 
stating  that  it  will  adversely  affect 
processors. 

The  Service  believes  that  the  impact 
of  this  change  will  be  beneficial  because 
it  is  consistent  with  rounding  procedures 
performed  by  calculators  and  in 
computer  applications.  It  is  also  a  more 
generally  accepted  mathematical 
rounding  procedure  and  will  facilitate 
the  understandability  and  usage  of  the 
standards.  Accordingly,  the  rounding 
procedures  are  adopted  as  proposed. 

The  current  rounding  procedures  for 
percentages  provide  that  when  a  figure 
to  be  rounded  is  followed  by  a  figure 
greater  than  5,  the  figure  is  rounded  up 
to  the  next  higher  figure,  e.g.,  0.46  is 
reported  as  0.5;  when  a  figure  to  be 
rounded  is  followed  by  a  figure  less  than 
5,  the  figure  is  to  be  retained,  e.g.,  0.44  is 
reported  as  0.4;  when  figures  that  are 
even  are  followed  by  the  figure  5,  the 
even  figure  is  retained,  e.g.,  0.45  is 
reported  as  0.4;  and  when  a  figure  is  odd 
and  followed  by  a  figure  of  5,  the  figure 
is  rounded  to  the  next  higher  even 
figiu-e,  e.g.,  0.35  is  reported  as  0.4. 

The  rounding  procedures  as  proposed 
and  contained  in  this  final  rule  provide 
that  a  figure  to  be  rounded  followed  by 
a  5  or  a  figure  greater  than  5  be  rounded 
up  to  the  next  higher  figure,  e.g.,  report 
0.35  as  0.4,  6.46  as  6.5.  If  the  figure  is 
followed  by  a  number  less  than  5,  the 
figure  is  retained,  e.g.,  report  8.34  as  8.3. 

Miscellaneous  Changes 

This  final  rule  removes  most  footnotes 
and  references  to  footnotes  from  the 
standards.  The  information  contained  in 
the  footnotes  is  included,  as  appropriate, 
witiiin  the  text  of  the  standards. 
Footnotes  contained  within  the  body  of 
the  grade  tables  were  retained.  Also,' 
this  final  rule  removes  as  necessary 
§S  68.204,  68.254,  and  68.304  titled 
Temporary  modifications  in  equipment 


and  procedures,  and  adds  a  section  in 
each  subpart  giving  the  mailing  address 
where  instructions  and  information  may 
be  obtained  from  the  Service.  In 
addition  to  the  changes  previously 
discussed,  the  table  which  appears  in 
the  Code  of  Federal  Regulations  at  7 
CFR  68.210,  Grades  and  grade 
requirements  for  the  classes  of  rough 
rice  was  corrected  to  accurately  reflect 
the  provisions  of  the  final  rule  published 
August  12, 1977  (42  FR  40871). 

Other  miscellaneous  nonsubstantive 
changes  have  been  made  for  clarity. 
This  action  is  effective  July  1, 1989,  to 
coincide  with  the  beginning  of  the  crop 
year. 

List  of  Subjects  in  7  CFR  Part  68 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Rice. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  68  is  amended  as  follows: 

PART  68— REGULATIONS  AND 
STANDARDS  FOR  INSPECTION  AND 
CERTIFICATION  OF  CERTAIN 
AGRICULTURAL  COMMODITIES  AND 
THEIR  PRODUCTS 

1.  The  authority  citation  for  Part  68 
continues  to  read  as  follows: 

Authority:  Sees.  202-208,  60  Stat.  1087.  as 
amended  (7  U.S.C.  1621  etseq.]. 

Subpart  C— United  States  Standards 
for  Rough  Rice 

Subpart  D— United  States  Standards 
for  Brown  Rice  for  Processing 

Subpart  E— United  States  Standards 
for  Milled  Rice 

2.  Footnote  1  is  removed  from 
Subparts  C,  D,  and  E  headings  and  the 
following  statement  is  added  directly 
below  each  Subpart  heading  to  read  as 
follows: 

Note  to  the  Subpart:  Compliance  with  the 
provisions  of  these  standards  does  not 
excuse  failure  to  comply  with  the  provisions 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act. 
or  other  Federal  laws. 

§§  68.202, 68.203,  68.207,  68.208,  68.252, 
68.253, 68.255. 68.258. 68.259,  68.302, 
66.303. 68.305, 68.308  and  68.315 
[Amended) 

3.  Footnote  2  is  removed  from 
§§  68.202(m),  68.203,  68.207,  68.208, 
68.252(o),  68.253,  68.255,  68.258,  68.259. 
68.302{m),  68.302{y),  68.303.  68.305, 
68.308,  and  68.315(a). 


§§  68.203,  68.207, 68.208, 68.258, 68.259  and 
68.308    [Amwtdedl 

4.  Footnote  3  is  removed  from 

§§  68.203.  68.207.  68.208,  68.258.  68  259. 
and  68.308. 

§68.202    [Amended] 

5.  Section  68.202(m)  is  amended  by 
removing  "set  forth  in  the  Rice 
Inspection  Handbook"  at  the  end  of  the 
last  sentence  and  adding  "prescribed  in 
FGIS  instructions"  in  its  place 

§68.203    [Amended] 

6.  Section  68.203  is  amended  by 
removing  "set  forth  in  the  Rice 
Inspection  Handbook"  and  "set  forth  in 
the  Rice  Inspection  Handbook  HG  918- 
11"  references  and  adding  "prescribed 
in  FGIS  instructions"  in  both  places. 

§68.204    [Removed] 

§§68.205  and  68.206    [Redesignated  as 
§§  68.204  and  68.205  respectively] 

7.  Section  68.204  is  removed  and 

§S  68.205  and  68.206  are  redesignated  as 
§§  68.204  and  68.205,  respectively. 

§68.207    [Redesignated  as  68.206  and 
Amended] 

8.  Section  68.207  is  redesignated  as 

§  68.206  and  amended  by  removing  "the 
Rice  Inspection  Handbook,  and  the 
Equipment  Mailual"  and  adding  "FGIS 
instructions"  in  its  place. 

§68.208    (Redesignated  as  §68.207  and 
Amended] 

9.  Section  68.208  is  redesignated  as 

S  68.207  and  amended  by  removing  "the 
Rice  Inspection  Handbook"  and  adding 
"FGIS  instructions"  in  its  place. 

§68.209    [Redesignated  as  §68.208] 

10.  Section  68.209  is  redesignated  as 
§  68.208  and  revised  to  read  as  follows: 

§68.208    Percentages. 

(a)  Rounding.  Percentages  are 
determined  on  the  basis  of  weight  and 
are  rounded  as  follows: 

(1)  When  the  figure  to  be  rounded  is 
followed  by  a  figure  greater  than  or 
equal  to  5,  round  to  the  next  higher 
figure;  e.g.,  report  6.36  as  6.4.  0.35  as  0.4. 
and  2.45  as  2.5. 

(2)  When  the  figure  to  be  rounded  is 
followed  by  a  figure  less  than  5.  retain 
the  figure;  e.g.,  report  8.34  as  8.3  and  1.22 
as  1.2. 

(b)  Recording.  All  percentages,  except 
for  milling  yield,  are  stated  in  whole  and 
tenth  percent  to  the  nearest  tenth 
percent.  Milling  yield  is  stated  to  the 
nearest  whole  percent. 


MY 
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11.  A  new  S  68.209  is  added  to  read  as 
follows: 

iUJM   Infofmrtten. 

Requests  for  the  Rice  Inspection 
Handbook,  Equipment  Handbook,  or  for 
information  concerning  approved 
devices  and  procedures,  criteria  for 
approved  devices,  and  requests  for 
approval  of  devices  should  be  directed 
to  the  US.  Department  of  Agriculture, 
Federal  Grain  Inspection  Service,  P.O. 
Box  96454,  Washington.  DC  20090-6454. 
or  any  field  ofRce  or  cooperator. 

12.  Section  68.210  is  revised  to  read  as 
follows: 


JMI 


GRADES,   GRAra:  RDQUIREMENIS ,   AND  GI-<ADE  DESIGNATICWS 

§  68.210    Grckdes  and  grade  requirements  for  the  classes  of  rough  rioe. 


(See  also  §  68.212.) 


Maximum  limits  of — 

Seeds  and  heat- 

CJicdky  kernels  1/: 

damaaed  kernels 

Red  rioe: 

Heat- 

damaged 

cuid 

In 

_- 

Grade 

Total  : 

kernels 

damaged  : 

In    : 

modium  : 

Color  requirements  1/ 

(singly: 

and  objec-. 

Heat-  : 

kernels  : 

long 
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Other  • 
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centi 

U.S.  No. 

1 

:   4 

3 

:   1 

•  0.5 

1.0 

2.0 

1.0 

Sl-iall  be  vrtiite  or  creamy. 

U.S.  No. 

2 

:   7 
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:   2 

:  1.5 

2.0 
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2.0 

:  May  be  slic^tly  gray. 

U.S.  No. 
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:  May  be  li^t  gray. 

U.S.  No. 
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22 
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:  May  be  gray  or  sli^tly  rosy. 

U.S.  No. 

5 

:  37 

:   32 

:  25 

:  6.0 

:  10.0 

:  10.0 
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:  May  be  daric  gray  or  rosy. 

U.S.  No. 
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:  75 

:   75 

:  75 

:  15.0  3/ 

:  15.0 

:  15.0 

:   10.0 

:  May  be  dark  gray  or  rosy. 

U.S.  Sanple  grade — 

U.S.  Sanple  grade  shall  be  rou^  rioe  which: 

(a)  Does  not  meet  the  requirements  for  any  of  the  grades  from  U.S.  No.  1  to  U.S.  No.  6,   inclusive;  or 

(b)  Ccxitains  more  than  14.0  percent  of  moisture;  or 

(c)  Is  musty,  or  sour,  or  heating;  or 

(d)  Has  any  ocnnerciedly  objectionable  foreign  odor;  or 

(e)  Is  otherwise  of  distinctly  Icki/  quedity. 

1/  For  the  special  grade  Parboiled  rou<^  rice,  see  §  68.212(b). 

2/  These  limits  do  not  apply  to  the  class  Mixed  Roui^  Rice. 

3/  Rice  in  grade  U.S.  No.  6  shall  contain  not  more  than  6.0  percent  of  damaged  kernels. 
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13.  Section  68.212  is  amended  by 
removing  9  68.212(c):  redesignating 
1 6&212(a]  and  (b)  as  (b)  and  (c):  and 
adding  a  new  paragraph  9  68.212(a)  to 
read  as  follows: 

S6t.2ia    SpadatgradMandrequirMiMnta. 


(a)  Infested  rough  rice.  Tolerances  for 
live  insects  for  infested  rough  rice  are 
defined  according  to  sampling 
designations  as  follows: 

(1)  Representative  sample.  The 
representative  sample  consists  of  the 
work  portion,  and  the  file  sample  if 
needed  and  when  available.  The  rough 
rice  (except  when  examined  according 
to  paragraph  (a)(3)  of  this  section  will  be 
considered  infested  if  the  representative 
sample  contains  two  or  more  live 
weevils,  or  one  live  weevil  and  one  or 
more  other  live  insects  injurious  to 
stored  rice  or  five  or  more  other  live 
insects  injurious  to  stored  rice. 

(2)  Lot  08  o  whole  (stationary).  The  lot 
as  a  whole  is  considered  infested  when 
two  or  more  live  weevils,  or  one  live 
weevil  and  one  or  more  other  live 
insects  injurious  to  stored  rice,  or  five  or 
more  other  live  insects  injurious  to 
stored  rice,  or  15  or  more  live 
Angoumois  moths  or  other  Uve  moths 
injurious  to  stored  rice  are  found  in,  on, 
or  about  the  lot. 

(3)  Sample  as  a  whole  during 
continuous  loading/unloading.  The 
minimum  sample  size  for  rice  being 
sampled  during  continuous  loading/ 
unloading  is  500  grama  per  each  100,000 
pounds  of  rice.  The  sample  as  a  whole  is 
considered  infested  when  a  component 
(as  defmed  in  FGIS  instructions) 
contains  two  or  more  live  weevils,  or 
one  live  weevil  and  one  or  more  other 
live  insects  injurious  to  stored  rice,  or 
Rve  or  more  other  live  insects  injurious 
to  stored  rice. 

«        *        *        *        * 

14.  Section  68.213  is  revised  to  read  as 
follows: 

96S.213    Special  grade  designation. 

The  grade  designation  for  infested, 
parboiled,  or  smutty  rough  rice  shall 
include,  following  the  class,  the  word(8] 
"Infested."  "Parboiled  Light." 
"Parboiled."  "Parboiled  Dark,"  or 
"Smutty,"  as  warranted,  and  all  other 
information  prescribed  in  9  68.211. 

S  68.252    (AmwKtodl 

15.  Section  68.252(o)  is  amended  by 
removing  "set  forth  in  the  Rice 
Inspection  Handbook"  in  the  last 
sentence  and  adding  "prescribed  in 
FGIS  instructions"  in  its  place. 


968.253  [AnMndad] 

16.  Section  68.253  is  amended  by 
removing  "set  forth  in  the  Rice 
Inspection  Handbook"  in  the  last 
sentence  and  adding  "prescribed  in 
FGIS  instructions"  in  its  place. 

965.254  [Rfowdl 

17.  Section  68.254  is  removed. 

968.255  [RadMignaledu 9 68.254 and 
AnMnd#d] 

18.  Section  68.255  is  redesignated  as 

9  68.254  and  amended  by  removing  "set 
forth  in  the  Rice  Inspection  Handbook" 
and  adding  "prescribed  in  FGIS 
instructions"  in  its  place. 

99  68.256  and  68.257   (RadMlgnatad  as 
99  68.255  and  68.256  Raspaellvaly] 

19.  Section  68.256  and  68.257  are 
redesignated  as  99  68.255  and  6a2Se. 
respectively. 

968.258    [RadaalgnatMlaa  9  68.257  and 
Amended] 

20.  Section  68.258  is  redesignated  as 

9  68.257  and  amended  by  removing  "the 
Rice  Inspection  Handbook  and  the 
Equipment  Handbook"  and  adding 
"FGIS  instructions"  in  its  place. 

968.258  [Redasignatad  From  9  68.259] 

21.  Section  68.259  is  redesignated  as 

9  68.258  and  amended  by  removing  "the 
Rice  Inspection  Handbook"  at  the  end  of 
the  filrst  sentence  and  adding  "FGIS 
instructions"  in  its  place. 

968.260    IRedesignatad  as  9  68.259] 

22.  Section  68.260  is  redesignated  as 
9  66.259  and  revised  to  read  as  follows: 

968.259  Percentages. 

(a)  Rounding.  Percentages  are 
determined  on  the  basis  of  weight  and 
are  rounded  as  follows: 

(1)  When  the  figure  to  be  rounded  is 
followed  by  a  figure  greater  than  or 
equal  to  5,  round  to  the  next  higher 
figure;  e.g.,  report  6.36  as  6.4,  0.35  as  0.4. 
and  2.45  as  2.5. 

(2)  When  the  figure  to  be  rounded  is 
followed  by  a  figiue  less  than  5,  retain 
the  figure,  e.g.,  report  8.34  as  8.3  and  1.22 
and  1.2. 

(b)  Recording.  All  percentages,  except 
for  milling  yield,  are  stated  in  whole  and 
tenth  percent  to  the  nearest  whole 
percent.  Milling  yield  is  stated  to  the 
nearest  whole  percent. 

23.  A  new  9  68.260  is  added  to  read  as 
follows: 

9  68.260    Information. 

Requests  for  the  Rice  Inspection 
Handbook,  Equipment  Handbook,  or  for 
information  concerning  approved 
devices  and  procedures,  criteria  for 
approved  devices,  and  requests  for 


approval  of  devices  should  be  directed 
to  the  U.S.  Department  of  Agriculture, 
Federal  Grain  Inspection  Service.  P.O. 
Box  96454.  Washington,  DC  20090-6454, 
or  any  field  office  or  cooperator. 

968.261    lAmanded] 

24.  Section  68.281  is  amended  by 
adding  "two  or  more"  after  "(f) 
contains"  in  the  table. 

968.302  lAmandedl 

25.  The  introductory  texts  of 

9  68.302(d)(5).  (d)(6),  and  (d)(7)  are 
amended  by  removing  "9  9  6a303  and 
68.304"  in  each  paragraph  and  adding 
"9  68.303"  in  its  place. 

26.  Section  6&302(m)  is  amended  by 
removing  "set  forth  in  the  Rice 
Inspection  Handbook"  and  adding 
"prescribed  in  FGIS  instructions"  in  its 
place. 

27.  Section  69.302(y)  is  smiended  by 
removing  "set  forth  in  the  Equipment 
Handbook"  and  adding  "prescribed  in 
FGIS  instructions"  in  its  place. 

968.303  [Amended] 

28.  Section  68.303  is  amended  by 
removing  "set  forth  in  the  Rice 
Inspection  Handbook"  and  adding 
"prescribed  in  FGIS  instructions"  in  its 
place. 

9  ••.304    [Removed] 

29.  Section  68.304  is  removed. 

968.305    [Redesignated  as  9  68.304 
Amended] 

30.  Section  68.305  is  redesignated  as 

9  68.304  and  amended  by  removing  "set 
forth  in  the  Rice  Inspection  Handbook" 
and  adding  "prescribed  in  FGIS 
instructions"  in  its  place. 

99  •8.306  and  88^07    [Redesignated  as 
99  88J0S  and  68.306  Respectively] 

31.  Sections  68.306  and  68.307  are 
redesignated  as  99  68.305  and  68.306, 
respectively. 

9  ••.308    (Redesignated  as  99  68.307  snd 
Amended] 

32.  Section  68.308  is  redesignated  as 

9  68.307  and  amended  by  removing  "the 
Rice  Inspection  Handbook"  and  adding 
"FGIS  instructions"  in  its  place. 

968.309    [Redesignated  as  9  68.308] 

33.  Section  68.309  is  redesignated  as 
9  68.308  and  revised  to  read  as  follows: 

9  68.308    Percentages. 

(a)  Rounding.  Percentages  are 
determined  on  the  basis  of  weight  and 
are  rounded  as  follows: 

(1)  When  the  figure  to  be  rounded  is 
followed  by  a  figure  greater  than  or 
equal  to  5,  round  to  the  next  higher 
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figure;  e.g..  report  6.36  as  6.4, 0.35  as  0.4. 
and  2.45  as  2.5. 

(2)  When  the  figure  to  be  rounded  is 
followed  by  a  figure  less  than  5,  retain 
the  figure,  e.g.,  report  8.34  as  8.3  and  1.22 
and  1.2. 

(b)  Recording.  The  percentage  of 
broken  kernels  removed  by  a  5  plate  in 
U.S.  Nos.  1  and  2  N4illed  Rice  and  the 
percentage  of  objectionable  seeds  in 
U.S.  No.  1  Brewers  Milled  Rice  is 
reported  to  the  nearest  hundredth 
percent.  The  percentages  of  all  other 
factors  are  recorded  to  the  nearest  tenth 
of  a  percent. 

34.  A  new  9  68.309  is  added  to  read  as 
follows: 

968.309  Information. 

Requests  for  the  Rice  Inspection 
Handbook.  Equipment  Handbook,  or  for 
information  concerning  approved 
devices  and  procedures,  criteria  for 
approved  devices,  and  requests  for 
approval  of  devices  should  be  directed 
to  the  U.S.  Department  of  Agriculture, 
Federal  Grain  Inspection  Service,  P.O. 
Box  96454,  Washington,  DC  20090-6454. 
or  any  field  office  or  cooperator. 

968.310  (Amended] 

35.  Section  68.310  is  amended  by 
adding'"two  or  more"  after  "(f) 
contains"  in  the  table. 

968.311  (Amended] 

36.  Section  68.311  is  amended  by 
adding  "two  or  more"  after  "(f) 
contains"  in  the  table. 

968.312  [Amended] 

37.  Section  68.312  is  amended  by 
adding  "two  or  more"  after  "(g) 
contains"  in  the  table. 

968.313  [Amended] 

38.  Section  68.313  is  amended  by 
adding  "two  or  more"  after  "(h) 
contains"  in  the  table. 

968.315    [Amended] 

39.  Section  68.315(a)  is  amended  by 
removing  "according  to  commercially 
accepted  practice"  and  adding  "as 
defined  in  the  regulation  issued  pursuant 
to  the  Federal  Food,  Drug,  and  Cosmetic 
Act  at  21  CFR  130.3(d)"  in  its  place. 

40.  Section  68.315(d)  is  amended  by 
removing  "9  68.307"  in  the  first  sentence 
and  adding  9  68.306"  in  its  place. 

Date:  April  6, 1989. 
W.  Kirk  Miller, 

Administrator. 
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Agricultural  Marketing  Service 

7  CFR  Part  905 
(Docket  Na  FV-89-0441 

Oranges,  Grapefruit,  Tangerirtes,  and 
Tangeloa  Grown  in  Florida;  Temporary 
Relaxation  of  Handling  Requirements 

agency:  Agricultural  Marketing  Ser\'ice, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments: 

SUMMARY:  This  rule  relaxes  the 
minimum  size  requirement  for  shipments 
of  domestic  and  imported  white  seedless 
grapefiuit  from  size  48  (3%  s  inches  in 
diameter)  to  size  56  (SVie  inches  in 
diameter).  In  addition,  the  rule  relaxes 
the  minimum  external  grade  requirement 
for  domestic  and  import  shipments  of 
pink  and  white  seedless  grapefruit  from 
Improved  No.  2  to  U.S.  No.  2  Russet. 
Also,  the  rule  relaxes  the  minimum 
grade  requirement  for  domestic 
shipments  of  Valencia  and  other  late 
type  oranges  from  U.S.  No.  1  to  U.S.  No. 
1  Golden.  The  grade,  size,  and  maturity 
of  the  remaining  1988-89  season  Florida 
crop,  and  market  demand  conditions  for 
these  fruits  warrant  these  relaxations. 
DATES:  The  grapefruit  grade  and  size 
relaxations  are  effective  for  the  period 
May  15, 1989,  through  August  20, 1989: 
and  the  Valencia  orange  grade 
relaxation  is  effective  for  the  period  July 
1, 1989,  through  September  24, 1989. 
Comments  which  are  received  by  June 
19, 1989  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  rule  to:  Docket  Clerk,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  964,56.  Room  2525-S,  Washington, 
DC  20090-6456.  Three  copies  of  all 
written  material  shall  be  submitted,  and 
they  will  be  made  available  for  public 
inspection  at  the  office  of  the  Docket 
Clerk  during  regular  business  hours.  All 
comments  should  reference  the  docket 
number,  date,  and  page  number  of  this 
issue  of  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  D.  Rasmussen,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456;  telephone:  (202)  475- 
3918. 
SUPPLEMENTARY  INFORMATION:  This  rule 

is  issued  under  Marketing  Agreement 
and  Marketing  Order  No.  905,  both  as 
amended  (7  CFR  Part  905),  regulating  the 
handling  of  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in 


Florida.  This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  s«ch  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  100  shippers 
of  Florida  oranges,  grapefruit, 
tangerines,  and  tangelos  subject  to 
regulation  under  the  Florida  citrus 
marketing  order.  In  addition,  there  are 
approximately  13.000  orange,  grapefruit, 
tangerine,  and  tangelo  producers  in 
Florida,  and  approximately  26  importers 
who  import  grapefruit  into  the  United 
States.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  annual  gross  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  ser\'ice 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
A  minority  of  these  shippers  and  a 
majority  of  the  producers  and  irr.porters 
may  be  classified  as  small  eniities. 

Grade  and  size  requirements  for  the 
Florida  citrus  fruits  covered  under  this 
marketing  order  are  specified  in 
§  905.306  Florida  Orange.  Grapefruit. 
Tangerine,  and  Tangelo  Regulation  6  (7 
CFR  905.306).  This  regulation  was  issued 
on  a  continuing  basis  subject  to 
modification,  suspension,  or  termination 
by  the  Secretary.  Paragraph  (a)  of 
9  905.306  provides  that  no  handler  shall 
ship  between  the  production  area  and 
any  point  outside  thereof,  inthe 
continental  United  States.  Canada,  or 
Mexico,  specified  varieties  of  oranges, 
grapefruit,  tangerines  and  tangelos 
unless  such  varieties  meet  the  minimum 
grade  and  size  requirements  prescribed 
in  Table  I  of  this  section. 

This  rule  amends  paragraph  (a)  of 
§  905.306  by  temporarily  relaxing  the 
minimum  size  requirement  for  domestic 
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and  import  shipments  of  white  seedless 
grapefiruit  from  size  48  (3*/i«  inches  in 
diameter]  to  size  56  (SVis  inches  in 
diameter).  The  minimum  size 
requirement  for  domestic  and  import 
shipments  of  seedless  pink  seedless 
grapefruit  has  been  relaxed  from  size  48 
to  size  56  since  December  5. 1988  [53  FR 
49293].  Also,  the  minimum  external 
grade  requirement  for  domestic  and 
import  shipments  of  pink  and  white 
seedless  grapefruit  is  temporarily 
relaxed  from  Improved  No.  2  to  U.S.  No. 
2  Russet.  In  addition,  the  minimum 
grade  requirement  for  domestic 
shipments  of  Valencia  and  other  late 
type  oranges  is  temporarily  relaxed  from 
U.S.  No.  1  to  U.S.  No.  1  Golden.  The 
relaxations  for  grapefruit  are  for  the 
period  May  15, 1988,  through  August  20, 
1989.  and  for  Valencia  oranges  for  the 
period  luly  1. 1989.  through  September 
24, 1989.  by  which  ending  dates  1988-89 
season  shipments  of  these  fruits  will  be 
finished. 

The  relaxation  of  the  handUng 
requirements  for  grapefruit  and  oranges 
is  only  for  the  remainder  of  the  1988-89 
shipping  season.  As  specified  in 
S  905.306.  tighter  minimum  grade  and 
size  requirements  will  resume  for  pink 
and  white  seedless  grapefruit  effective 
August  21. 1989,  and  for  Valencia 
oranges  September  25, 1989.  The 
resumption  of  tighter  handling 
requirements  for  1989-90  season 
shipments  is  based  upon  the  maturity, 
size,  quality,  and  flavor  characteristics 
of  these  fruits  early  in  the  shipping 
season. 

The  Citrus  Administrative  Committee 
(committee],  which  administers  the 
program  locally,  met  April  18. 1989,  and 
unanimously  recommended  the 
relaxations  be  made  effective  for  Florida 
grapefruit  on  May  15, 1989;  and  for 
Valencia  and  other  late  type  oranges  on 
July  1, 1989.  The  committee 
recommended  the  relaxed  size 
requirements  based  on  an  analysis  of 
the  current  and  prospective  marketing 
conditions  as  well  as  a  projection  of  the 
size  composition  and  maturity  level  of 
the  crop  remaining  for  shipment  at  that 
time.  The  committee  reported  that  it 
expected  that  by  May  15  size  56 
grapefruit,  and  by  July  1  Valencia  and 
other  late  type  oranges  would  be  of  a 
satisfactory  quality,  maturity,  and  flavor 
to  be  shipped  to  fresh  markets.  The 
grade  relaxations  pertain  only  to  the 
external  quality  of  the  fruit,  and  they  do 
not  change  internal  requirements.  Also, 
size  56  white  seedless  grapefruit 
receives  consumer  acceptance  late  in 
the  season.  The  committee's 


recommendation  to  relax  the  grade  and 
size  requirements  follows  the  practice  of 
prior  years  of  lowering  such 
requirements  when  the  fruit  reaches  an 
acceptable  level  of  quality,  maturity, 
and  flavor,  and  is  designed  to  maximize 
shipments  to  fresh  market  channels. 
The  committee  meets  prior  to  and 
during  each  season  to  consider 
recommendations  for  modification, 
suspension,  or  termination  of  the 
regulatory  requirements  for  Florida 
oranges,  grapefruit,  tangerines,  and 
tangelos.  Committee  meetings  are  open 
to  the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  U.S.  Department  of  Agriculture 
(Department]  reviews  committee 
reconunendations  and  information 
submitted  by  the  committee  and  other 
available  information,  and  determines 
whether  modiRcation,  suspension,  or 
termination  of  the  regulatory 
requirements  would  tend  to  effectuate 
the  declared  pohcy  of  the  Act. 

Some  Florida  orange  and  grapefruit 
shipments  are  exempt  from  the 
minimum  grade  and  size  requirements 
effective  under  the  marketing  order. 
Handlers  may  ship  up  to  15  standard 
packed  cartons  (12  bushels]  of  fruit  per 
day  under  a  minimum  quantity 
exemption  provision.  Also,  handlers 
may  ship  up  to  two  standard  packed 
cartons  of  fruit  per  day  in  gift  packages 
which  are  individually  addressed  and 
not  for  resale,  under  the  current 
exemption  provisions.  Fruit  shipped  for 
animal  feed  is  also  exempt  under 
specific  conditions.  In  addition,  fruit 
shipped  to  commercial  processors  for 
conversion  into  canned  or  frozen 
products  or  into  a  beverage  base  are  not 
subject  to  the  handling  requirements. 

Section  8e  of  the  Act  (7  U.S.C.  608e-l) 
provides  that  whenever  specified 
commodities,  including  grapefruit,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  into 
the  United  States  are  prohibited  unless 
they  meet  the  same  or  comparable 
grade,  size,  quaUty,  or  maturity 
requirements  as  those  in  effect  for  the 
domestically  produced  commodity. 

Grapefruit  import  requirements  are 
specified  in  S  944.106  (7  CFR  Part  944), 
and  are  effective  under  section  8e  of  the 
Act.  That  section  requires  that  grapefruit 
imported  into  the  United  States  must 
meet  the  same  minimum  grade  and  size 
requirements  as  those  specified  for  the 
various  varieties  of  Florida  grapefruit  in 
Table  I  of  paragraph  (a)  in  S  905.306. 
Since  this  action  relaxes  the  minimum 
grade  and  size  requirements  for 
domestically  produced  white  and  pink 
seedless  grapefruit,  the  relaxed 


requirements  automatically  apply  to 
imported  white  and  pink  seedless 
grapefruit.  An  exemption  provision  in 
the  grapefruit  import  regulation  permits 
persons  to  import  up  to  10  standard 
packed  1^-bushel  cartons  exempt  from 
the  import  requirements. 

Relaxation  of  the  handling 
requirements  for  Florida  and  imported 
grapefruit  and  Florida  Valencia  oranges 
is  intended  to  maximize  domestic 
shipments  to  meet  consumer  needs. 
Therefore,  the  Department's  view  is  that 
the  impact  of  this  action  upon 
producers,  handlers,  and  importers 
would  be  beneficial  because  it  will 
enable  shippers  to  provide  grapefruit 
and  oranges  consistent  with  buyer 
requirements.  The  application  of 
minimum  grade  and  size  requirements  to 
Florida  grapefruit  and  oranges  and 
imported  grapefruit  over  the  past  several 
years,  has  resulted  in  fhiit  of  acceptable 
size,  maturity,  and  flavor  being  shipped 
to  fresh  markets  throughout  the  season. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  available 
information,  it  is  found  that  the  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that,  upon  good 
cause,  it  is  impracticable,  unnecessary 
and  contrary  to  the  public  interest  to 
give  notice  prior  to  putting  this  rule  into 
effect,  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  imtil  30  days  after  publication  in 
the  Federal  Register  because:  (1)  This 
action  relaxes  the  handling 
requirements  currently  in  effect  for 
Florida  grapefruit  and  oranges  and 
imported  grapefruit;  (2)  Florida 
grapefruit  and  orange  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  committee  at  a 
public  meeting  and  they  will  need  no 
additional  time  to  comply  with  the 
relaxed  requirements;  (3)  the  end  of 
shipments  of  the  1988-89  season  Florida 
grapefruit  and  Valencia  orange  crops  is 
approaching;  (4)  the  grade  and  size 
relaxations  for  imported  grapefruit  are 
mandatory  under  S  8e  of  the  Act;  and  (5) 
the  rule  provides  a  30-day  comment 
period,  and  any  comments  received  will 
be  considered  prior  to  issuance  of  a  final 
rule. 
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List  of  Subjects  in  7  CFR  Part  905 

Marketing  agreements  and  orders. 
Florida.  Grapefruit.  Oranges.  Tangelos. 
Tangerines. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  905  is  amended  as 
follows: 


PART  90S-ORANGES.  GRAPEFRUIT. 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  905  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C  601-674. 


2.  The  provisions  of  9  905.306  are 

amended  by  revising  the  following 
entries  in  Table  I  of  paragraph  (a) 
applicable  to  domestic  shipments,  to 
read  as  follows: 

S90&306    Orang*.  GrapvfruH,  TangwiM, 
and  Twigale  Regulation  S.  AiMndnMnI  4*. 

(a)  *  *  * 


Variety 
(1) 


I 


Valencia  and  other  Me  type.. 


Table  I 


Regulation  period 
(2) 


Minimufii  grsds 
(3) 


fMfMTIUfW 

(inches) 
W 


7/1/89-9/24/89 _... 

On  and  after  9/2S/89.. 


U.S.  No.  1  Gokten.. 
U.S.  No.  1 


2^* 


QrapefraK 


Seedless,  pink. 


Seedlees,  except  pii^L.. 


5/15/89-6/20/89  

On  and  after  8/21 /8S 

5/15/89-8/20/89 

On  and  after  8/21/89 _..... 


U.S.  No.  2  Russel  (external).  U.S.  No.  1  r«itemal). 
Invrowed  No.  2  (extemaO.  U.S.  Na  1  (wDrnmn 


U.S.  No.  2  Russet  (external).  U.S.  No.  1 
In^xoved  No.  2  (extemaO.  U.S.  No.  1 


3Vi« 
3^« 

3Via 


Dated:  May  12. 1980. 
Robert  C  Keeney. 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

[FR  Doc.  8»-11946  Filed  5-17-89;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Actoiinistration 

14  CFR  Parts  21  and  25 

[Docket  No.  NM-40;  Special  Condition  Na 
2S-ANM-28] 

Special  Conditions;  Learjet  35A  (C- 
21  A),  Lightning  and  Radio  Frequency 
(RF)  Energy  Protection 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Leanet  Model  35A  (C- 
21A)  airplane.  This  airplane  will  have 
novel  or  unusual  design  features 
associated  with  engine  electronic 
controllers.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety 
standards  for  the  protection  from  the 
effects  of  lightning  and  the  susceptibility 
to  external  radio  frequency  (RF)  energy 
sources.  These  special  conditions 
contain  safety  standards  which  the 
Administrator  finds  necessary  to  ensure 
that  critical  and  essential  functions  of 


systems  in  the  Learjet  35A  (C-21A)  are 

maintained. 

EFFECTIVE  DATE:  May  3. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Vandermolen,  Flight  Test  and 
Systems  Branch.  ANM-111,  Transport 
Airplane  Directorate.  Aircraft 
Certification  Service.  FAA.  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington.  98168,  telephone  (206)  431- 
2157). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  11, 1989,  Learjet 
Corporation  applied  for  an  amendment 
to  their  Type  Certificate  No.  AlOCE  to 
include  the  Learjet  Model  35A  (C-21A) 
airplane.  The  Learjet  35A  {C-21A) 
airplane  is  being  modified  to  incorporate 
a  digital  electronic  engine  control  in 
place  of  the  analog  engine  control. 

Lightning  Protection 

The  Learjet  35A  (C-21A)  airplane  is 
being  modified  to  incorporate  engines 
with  electronic  controllers  which 
perform  critical  and  essential  engine 
functions,  such  as  the  start  schedule, 
engine  overspeed  protection,  governing 
schedule,  acceleration  schedule,  surge 
schedule,  and  minimum  fuel  schedule 
inputs  to  the  engines.  These  controllers, 
which  are  designed  to  perform  critical  or 
essential  functions,  are  susceptible  to 
disruption  to  both  the  command/ 
response  signals  and  the  operational 
mode  logic  as  a  result  of  electrical  and 


magnetic  interference.  This  disruption  of 
signals  could  result  in  dual  engine 
shutdown  due  to  opening  of  the  engine 
ultimate  overspeed  fuel  cutoff  solenoids. 
To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  of  existing 
operating  airplanes,  special  conditions 
are  needed  which  require  that  the 
controllers  will  be  designed  and 
installed  to  preclude  component  damage 
and  interruption  of  function  due  to  both 
the  direct  and  indirect  effects  of 
lightning.  To  provide  a  means  of 
compliance  with  the  special  conditions, 
a  clarification  on  the  threat  definition 
for  lightning  is  needed. 

The  following  "thi«at  definition," 
based  on  SAE  Report  AE4L-87-3.  is  a 
basis  to  use  in  demonstrating 
compliance  with  the  lightning  protection 
special  condition. 

The  lightning  current  waveforms 
(Components  A.  D.  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  Advisory  Circular  (AC) 
20-53A,  will  provide  a  consistent  and 
reasonable  standard  which  is 
acceptable  for  use  in  evaluating  the 
effects  of  lightning  on  the  airplane. 
These  waveforms  depict  threats  that  are 
external  to  the  airplane.  How  these 
threats  affect  the  airplane  and  its 
systems  depend  upon  the  systems 
installation  configiu-ation,  materials, 
shielding,  airplane  geometry,  etc. 
Therefore,  tests  (including  tests  on  the 
completed  airplane  or  an  adequate 
simulation]  and/or  verified  analysis 


21410 


Federal  Register  /  Vol.  54.  No.  95  /  Thursday,  May  18.  1989  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54.  No.  95  /  Thursday.  May  18.  1989  /  Rules  and  Regulations  21411 


need  to  be  conducted  in  order  to  obtain 
the  resultant  internal  threat  to  the 
installed  systems.  The  propulsion 
control  systems  may  then  be  evaluated 
with  this  internal  threat  in  order  to 
determine  their  susceptibility  to  upset 
and/or  malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke:  (Severe 
Strike — Component  A,  or  Restrike — 
Component  D).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  of  the  induced  currents 
and  voltages  is  sufficiently  below  the 
equipment  "hardness"  tevel; 

2.  Multiple  Stroke  Flash:  [Vz 
Component  D).  A  lightning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as  a 
multiple-stroke.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 


signal  upsets  over  an  extended  period  of 
time  (2  seconds]  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and  is 
described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  Vt  magnitude  of  Component 
D  (peak  amplitude  of  50.000  amps],  all 
within  2  seconds.  An  analysis  or  test 
needs  to  be  accomplished  in  order  to 
obtain  the  resultant  internal  threat 
environment  for  the  system  under 
evaluation: 

3.  Multiple  Burst:  (Component  H).  In- 
flight data-gathering  projects  have 
shown  bursts  of  multiple,  low  amplitude, 
fast  rates  of  rise,  short  duration  pulses 
accompanying  the  airplane  lightning 
strike  process.  While  insufficient  energy 
exists  in  these  pulses  to  cause  direct 
(physical  damage)  effects,  it  is  possible 
that  indirect  effects  resulting  from  this 
environment  may  cause  upset  to  some 
digital  processing  systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  low 


amplitude,  high  peak  rate  of  rise,  double 
exponential  pulses  which  represent  the 
multiple  bursts  of  current  pulses 
observed  in  these  flight  data  gathering 
projects.  This  component  is  intended  for 
an  analytical  (or  test]  assessment  of 
functional  upset  of  the  system.  Again,  it 
is  required  that  this  component  be 
translated  into  an  internal 
environmental  threat  in  order  to  be 
used.  This  "Multiple  Burst"  consists  of 
24  random  sets  of  20  strokes  within  a 
period  of  2  seconds.  Each  set  of  20 
strokes  is  made  up  of  20  "Multiple 
Burst"  waveforms  randomly  distributed 
within  a  period  of  one  millisecond.  The 
individual  "Multiple  Burst"  waveform  is 
defined  below. 

The  following  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A).  "Restrike"  (Component 
D),  "Multiple  Stroke"  (%  Component  D), 
and  the  "Multiple  Burst"  (Component 
H].  These  components  are  defined  by 
the  following  double  exponential 
equation: 

i{t)=Io(e-'«-e-") 

where: 

t= time  in  seconds, 

i= current  in  amperes,  and 


U.«mp 

a,  MC~ ' ....... — - 

b.  MC- ' 

Ttw  aquation  produces  Iha  following  characteristics: 


|di/dt)^(amp/sec) 

(di/dt)(ainp/8ec) 

Action  integral  (amp*  tec).. 


Severe  strike 
(component  A) 


218.810 

11.354 

647,265 

200  KA 

1.4x10" 
ft=0-t-sec 

1.0X10" 

@t=.5us 

2.0x10* 


Restrike 
(component  0) 


109,405 

22.706 

1.294,530 

100  KA 

1.4x10" 
8t=0+sec 

1.0x10" 

@t=.25us 

0.25x10' 


Multiple  Stroke 
(Vi  componemO) 


54.703 

2^706 

1,294.530 

SOKA 

0.7x10" 
St=0+sec 

0.5x10" 

@t=.25 

.0625x10* 


Multiple  burst 
(component  H) 


10,572 

187,191 

19.105.100 

10  KA 

2.0x10" 
@t=0+sec 


Protection  ^m  Unwanted  Effects  of 
Radio  Frequency  (RF)  Energy 

Airplane  designs  which  utilize  metal 
skins  and  mechanical  command  and 
control  means  have  traditionally  been 
shown  to  be  immune  from  the  effects  of 
RF  energy  from  ground-based 
transmitters.  With  the  trend  toward 
increased  power  levels  from  these 
sources,  plus  the  advent  of  space  and 
satellite  communications,  coupled  with 
electronic  command  and  control  of  the 
airplane,  the  immunity  of  the  airplane  to 
RF  energy  must  be  established.  No 
universally  accepted  guidance  to  define 


the  maximum  energy  level  in  which 
civilian  airplane  system  installations 
must  be  capable  of  operating  safely  has 
been  established. 

It  is  not  possible  to  precisely  define 
the  RF  energy  to  which  the  airplane  will 
be  exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  RF  energy. 
Furthermore,  coupling  to  cockpit 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  RF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  RF 


special  condition  is  shown  with 
paragraphs  1  or  2  below: 

1.  A  minimum  RF  threat  of  100  volts 
per  meter  average  electric  field  strength 
from  10  KHz  to  20  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  An  RF  threat  external  to  the 
airframe  of  the  following  field  strengths 
for  the  frequency  ranges  indicated. 


Frequency 

Average 
(V/m) 

Peak 
(V/m) 

10  KHz-3  MHz 

100 
1,000 

100 

200 
2,000 
2.000 

600 
2.000 
1.000 

100 

3  MHz-30  MHz 

1  000 

30  MHz-100  MHz 

too 

100  MHz-200  MHz 

3000 

200  MHz-1  GHz 

6,000 

1  GHz-2  GHz 

14.000 

2  GHz-8  GHz 

14000 

8  GHz-10  GHz 

14000 

10  GHz-40  GHz 

8000 

To  establish  the  values  in  paragraph  2 
above,  an  analysis  was  performed  using 
a  model  of  U.S.  airspace  and  the 
Electromagnetic  Compatibility  Analysis 
Center  (ECAC]  data  base,  which 
contains  the  characteristics  of  all  U.S. 
emitters.  This  analysis  assumed  a 
minimum  separation  distance  between 
the  airplane  and  emitters  as  follows:  in 
the  airport  environment.  250  ft.  for  fixed 
emitters  and  50  ft.  for  mobile  emitters; 
for  the  air-to-air  environment,  50  ft.  from 
interceptor  aircraft  and  500  ft.  from  non- 
interceptor  aircraft;  for  the  ground-to-air 
environment,  500  ft.;  and  for  the  ship-to- 
air  environment.  1.000  ft.  The  results  of 
this  analysis  were  then  combined  with 
the  results  of  a  study  of  emitters  in 
European  countries.  The  above  values 
are  therefore  believed  to  represent  the 
worst  case  external  threat  levels  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 

Type  Certification  Basis 

Under  the  provisions  of  S  21.101  of  the 
Federal  Aviation  Regulations  (FAR), 
Learjet  must  show  that  the  Learjet 
Model  35A  (C-21A)  meets  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  AlOCE,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  Learjet  Model  35A 
(C-21A).  The  regulations  incorporated 
by  reference  in  5ie  type  certificate  are 
commonly  referred  to  as  the  "original 
type  certification  basis." 

The  type  certification  basis  for  the 
Learjet  35A  (C-21A)  airplane  includes 
Part  25  of  the  FAR,  effective  February  1, 
1965,  as  amended  by  25-2  and  25-4.  In 
addition:  Amendment  25-7,  25-18  and 
Paragraph  25.571(d)  of  Amendment  25- 
10,  Special  Conditions  set  forth  in  FAA 
letter  to  Learjet  dated  March  1, 1967, 
and  Special  Conditions  No.  25-50-CE-6 
dated  April  18, 1973,  and  Amendment  1 
dated  September  18, 1973,  and  Noise 
Type  Certification  Standards  of  Part  36, 
including  Amendment  36-1;  Special 
Conditions  No.  25-72-CE-6  dated 
November  3, 1976.  and  Amendment  1 
dated  March  14, 1978;  Special  Federal 
Aviation  Regulation  27  dated  February 
1, 1974,  including  Amendments  27-1 
through  27-2  (Fuel  Venting  and  Exhaust 


Emissions);  and  the  special  conditions 
adopted  herein. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  a  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  Section  21.101(b)(2)  do 
not  contain  adequate  or  appropriate 
safety  standards  because  of  novel  or 
unusual  design  features  of  an  airplane. 
Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  S  11.49  after 
public  notice  as  required  by  §{  11.28 
and  11.29(b).  effective  October  14. 1980. 
and  may  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.101. 

The  substance  of  these  special 
conditions  has  been  subject  to  the  notice 
and  public  conmient  procedure  in 
several  prior  instances  (54  FR  2995; 
January  23, 1989.  and  54  FR  3426; 
January  24, 1989).  For  this  reason  and 
due  to  the  fact  that  the  anticipated  type 
certification  date  for  this  airplane  is 
imminent,  the  FAA  has  determined  that 
good  cause  exists  for  adopting  these 
special  conditions  without  further 
notice.  Therefore,  special  conditions  are 
being  issued  without  substantive  change 
for  this  airplane  and  made  effective 
immediately. 

Conclusion 

This  action  alTects  only  certain 
unusual  or  novel  design  features  on  one 
model  series  of  airplanes.  It  is  not  a  rule 
of  general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Parts  21  and 
25 

Air  transportation,  aircraft,  aviation 
safety,  safety. 

The  Special  Conditions 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
isssued  as  part  of  the  type  certification 
basis  for  the  Learjet  Model  35A  (C-21A) 
airplane. 

1.  The  authority  citation  for  these 
special  conditions  is  as  follows: 

Autliority:  49  U.S.C.  1344, 1348(c).  1352. 
1354(a).  1355, 1421  through  1431, 1502. 
1651(b)(2).  42  U.S.C.  1857f-10.  4321  et  seq.; 
E.0. 11514;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-^49.  January  12, 1983). 

2.  Lightning  Protection.  Each  electronic 
system  which  performs  critical  functions 
must  be  designed  and  installed  to  ensure  that 
the  operation  and  operational  capabilities  of 
these  systems  to  perform  critical  functions 
are  not  affected  when  the  airplane  is  exposed 
to  lightning. 


Each  essential  function  of  new  or  modified 
electronic  systems  or  installations  must  be 
protected  to  ensure  that  the  function  can  be 
recovered  in  a  timely  manner  after  the 
airplane  has  been  exposed  to  lightning. 

3.  Protection  from  Unwanted  Effects  of 
Radio  Frequency  (RF)  Energy.  The  Digital 
Engine  Control  System  must  be  designed  and 
installed  to  ensure  that  the  operation  and 
operational  capabilities  of  this  system  to 
perform  critical  functions  are  not  adversely 
affected  when  the  airplane  is  exposed  to  high 
energy  RF  fields. 

For  the  purpose  of  these  special  conditions, 
the  following  deRnitionB  apply: 

Critical  Functions.  Functions  whose  failure 
would  contribute  to  or  cause  a  failure 
condition  which  would  prevent  the  continued 
safe  flight  and  landing  of  the  airplane. 

Essential  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a  failure 
condition  which  would  significantly  impact 
the  safety  of  the  airplane  or  the  ability  of  the 
flightcrew  to  cope  with  adverse  operating 
conditions. 

Issued  in  Seattle.  Washington,  on  May  3. 
1989 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen'ice. 
[FR  Doc.  89-11853  Filed  5-17-89:  8:45  amj 
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14  CFR  Parts  21  and  25 

IDocket  No.  NM-39;  Special  Conditions  No. 
2S-ANM-27] 

Special  Conditions:  SAAB  340B, 
Lightning  and  Radio  Frequenqr  (RF) 
Energy  Protection 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  special  conditions. 

SUMMARY:  These  special  conditions  are 
issued  for  the  SAAB  Model  340B 
airplane.  This  airplane  will  have  novel 
or  unusual  design  features  associated 
with  engine  electronic  controllers.  The 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  from 
the  effects  of  lightning  and  the 
susceptibility  to  external  radio 
frequency  (RF)  energy  sources.  These 
special  conditions  contain  safety 
standards  which  the  Administrator  finds 
necessary  to  ensure  that  critical  and 
essential  functions  of  systems  in  the 
SAAB  340B  are  maintained. 

EFFECTIVE  DATE:  May  2.  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Vandermolen,  Flight  Test  and 
Systems  Branch,  ANM-111,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  FAA.  17900  Pacific 
Highway  South,  C-68966,  Seattle. 


BEST  COPY  AVAILABLE 
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Washington  98168,  telephone  (206)  431- 
2157. 

SUPPtEMENTARY  INFORMATION:  . 

Background 

On  October  29, 1987.  SAAB-Scania 
(SAAB)  ai^Iied  for  an  amendment  to 
their  Type  Certificate  No.  A52EU  to 
include  the  SAAB  Model  340B  airpldne. 
The  SAAB  340B  airplane,  which  is  a 
derivative  version  of  the  SAAB  SF340A 
airplane,  is  modined  to  incorporate  the 
General  Electric  CT7-9B  engines, 
improved  performance,  increased  design 
weights  and  extended  CG  range. 

Lightning  Protection 

The  SAAB  34(ffl  airplane  is  being 
modified  to  incorporate  engines  with 
electronic  controllers  which  perform 
critical  and  essential  engine  functions, 
such  as  the  start  schedule,  engine 
overspeed  protection,  governing 
schedule,  acceleration  schedule,  surge 
schedule,  and  minimum  fuel  schedule 
inputs  to  the  engines.  These  controllers, 
which  An  designed  to  perform  critical  or 
essential  functions,  are  susceptible  to 
disruption  to  both  the  command/ 
response  signals  and  the  operational 
mode  logic  as  a  result  of  electrical  and 
magnetic  interference.  This  disruption  of 
signals  could  result  in  dual  engine 
shutdown  due  to  opening  of  the  engine 
ultimate  overspeed  fuel  cutoff  solenoids. 
To  ensure  tiiat  a  level  of  safety  is 
achieved  equivalent  to  that  of  existing 
operating  airplanes,  special  conditions 
are  needed  which  require  that  the 
controllers  will  be  designed  and 
installed  to  preclude  component  damage 
and  interruption  of  function  due  to  both 
the  direct  and  indirect  effects  of 
lightning,  to  provide  a  means  of 
compliance  with  the  special  condibons, 
a  clarification  on  the  threat  definition 
for  lightning  is  needed. 

The  following  "threat  defmition," 
based  on  SAE  Report  AE4Lr-fl7-3,  is  a 
basis  to  use  in  demonstrating 
compliance  with  the  lightning  protection 
special  condition. 

The  lightning  current  waveforms 
(Components  A,  D,  and  H)  defined 


below,  along  with  the  voltage 
waveforms  in  Advisory  Circular  (AC) 
20-53A,  will  provide  a  consistent  and 
reasonable  standard  which  is 
acceptable  for  use  in  evaluating  the 
effects  of  lightning  on  the  airplane. 
These  waveforms  depict  threats  that  are 
external  to  the  airplane.  How  these 
threats  affect  the  airplane  and  its 
systems  depend  upon  the  system's 
installation  configuration,  materials, 
shielding,  airplane  geometry,  etc. 
Therefore,  tests  (including  tests  on  the 
completed  airplane  or  an  adequate 
simulation)  and/or  verified  analysis 
need  to  be  conducted  in  order  to  obtain 
the  resultant  internal  threat  to  the 
installed  systems.  The  propulsion 
control  systems  may  then  be  evaluated 
with  this  internal  tlveat  in  order  to 
determine  their  susceptibility  to  upset 
and/or  malfunction. 

To  evaluate  the  induced  efl'ects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke:  (Severe 
Strike — Component  A,  or  Restrike — 
Component  D).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  of  the  induced  currents 
and  voltages  is  sufficiently  below  the 
equipment  "hardness"  level; 

2.  Multiple  Stroke  Flash:  (V4 
Component  D).  A  lightning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as  a 
multiple-stroke.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds]  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 


environment  consists  of  24  pulses  and  is 
described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  Va  magnitude  of  Component 
D  (peak  amplitude  of  50,000  amps),  all 
within  2  seconds.  An  analysis  or  test 
needs  to  be  accomplished  in  order  to 
obtain  the  resultant  internal  threat 
environment  for  the  system  under 
evaluation: 

3.  Multiple  Burst:  (Component  H).  In- 
flight data-gathering  projects  have 
shown  bursts  of  multiple,  low  amplitude, 
fast  rates  of  rise,  short  duration  pulses 
accompanying  the  airplane  lightning 
strike  process.  While  insufficient  energy 
exists  in  these  pulses  to  cause  direct 
(physical  damage)  effects,  it  is  possible 
that  indirect  effects  resulting  from  this 
environment  may  cause  upset  to  some 
digital  processing  systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  low 
amplitude,  high  peak  rate  of  rise,  double 
exponential  pulses  which  represent  the 
multiple  bursts  of  current  pulses 
observed  in  these  flight  data  gathering 
projects.  This  component  is  intended  for 
an  analytical  (or  test)  assessment  of 
functional  upset  of  the  system.  Again,  it 
is  required  that  this  component  be 
translated  into  an  internal 
environmental  threat  in  order  to  be 
used.  This  "Multiple  Burst"  consists  of 
24  random  sets  of  20  strokes  within  a 
period  of  2  seconds.  Each  set  of  20 
strokes  is  made  up  of  20  "Multiple 
Burst"  waveforms  randomly  distributed 
within  a  period  of  one  millisecond.  The 
individual  "Multiple  Burst"  waveform  is 
defined  below. 

The  following  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A),  "Restrike"  (Component 
D),  "Multiple  Stroke"  [Vt  Component  D), 
and  the  "Multiple  Burst"  (Component 
H).  These  components  are  defined  by 
the  following  double  exponential 
equation: 
i(t)=I,(e--3'") 
where; 

t  =  lime  in  seconds, 
i  =  current  in  amperes,  and 


Severs  strike 
(component  A) 


Restrike 
(component  D) 


MuNipte  stroke 
(H  component  0) 


Multipte  burst 
(component  H) 


U.  iinp.. 
a  tec '. 

b,  MC  ' _ 

This  eQuation  produces  the  foNowinQ  cheracterietics: 

"peak 

and: 

(di/dt>^  (anv/sec)  ....„ _ 


dl/dt  (amp/see) 

Action  inlergral  (amp' sec) 


218.810 

11.354 

647.265 

200  lOK 

1.4X10  " 

|t=0-f  sec 
10x10" 
@l=.5us 
2.0x10* 


109,405 

22.708 

1,284.530 

100  KA 

1.4x10  " 

@t=0+sec 

1.0x10'" 

@t=.25u8 

0.25x10* 


54.703 

22.708 

1.294.530 

50  KA 

0.7x10" 
@t=0-t-sec 

0.5x10" 
@1=.2S  us 
.0625x10* 


10.572 

187.191 

19.105,100 

10  KA 

2.0x10" 
@t=0-t-9ec 


6LM^ 
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Protection  from  Unwanted  Effects  of 
Radio  Frequency  (RF)  Energy 

Airplane  designs  which  utiUze  metal 
skins  and  mechanical  command  and 
control  means  have  traditionally  been 
shown  to  be  immime  fi'om  the  effects  of 
RF  energy  from  groiuid-based 
transmitters.  With  the  trend  toward 
increased  power  levels  from  these 
sources,  plus  the  advent  of  space  and 
satellite  communications,  coupled  with 
electronic  command  and  control  of  the 
airplane,  the  immunity  of  the  airplane  to 
RF  energy  must  be  established.  No 
universally  accepted  guidance  to  deHne 
the  maximum  energy  level  in  which 
civilian  airplane  system  installations 
must  be  capable  of  operating  safely  has 
been  established. 

It  is  not  possible  to  precisely  define 
the  RF  energy  to  which  the  airplane  will 
be  exposed  in  service.  There  is  also 
uncertainly  concerning  the  effectiveness 
of  airframe  shielding  for  RF  energy. 
Furthermore.  coupUng  to  cockpit 
installed  equipment  through  the  cockpit 
vtrindow  apertures  is  imdefined.  Based 
on  surveys  and  analysis  of  existing  RF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  RF 
special  condition  is  shown  with 
paragraphs  1  or  2  below: 

1.  A  minimum  RF  threat  of  100  volts 
per  meter  average  electric  field  strength 
from  10  iCHz  to  20  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  An  RF  threat  external  to  the 
airframe  of  the  following  field  strengths 
for  the  frequency  ranges  indicated. 


Frequency 

Average 
(V/ST 

Peak 
(V/m) 

10  KH2-3  MHz 

100 

1.000 

100 

200 

2.000 

aooo 

600 
2.000 
1.000 

100 

3  MHz-30  MHz 

1  OCX) 

30  MHz-IOOMHz 

100  MHz-200  MHz _ 

200  MHz-1  GHz 

100 
3,000 
6000 

1  GHZ-2GHZ 

14,000 
14,000 
14000 

2GHZ-8GHZ „ 

8  GHz-10  GHz 

10  GHz-40  GHz 

8000 

To  establish  the  values  in  paragraph  2 
above,  an  analysis  was  peformed  using 
a  model  of  U.S.  airspace  and  the 
Electromagnetic  Compatibility  Analysis 
Center  (ECAC)  data  base,  which 
contains  the  characteristics  of  all  U.S. 
emitters.  This  analysis  assumed  a 
minimum  separation  distance  between 
the  airplane  and  emitters  as  follows:  In 
the  airport  environment,  250  ft.  for  fixed 
emitters  and  50  ft.  for  mobile  emitters; 
for  the  air-to-air  environment.  50  ft.  from 
interceptor  aircraft  and  500  ft.  froin  non- 
interceptor  aircraft;  for  the  ground-to-air 
environment.  500  ft.;  and  for  the  ship-to- 
air  environment.  1.000  ft.  The  results  of 
this  analysis  were  then  combined  with 
the  results  of  a  study  of  emitters  in 
European  coimtries.  The  above  values 
are  therefore  believed  to  represent  the 
worst  case  external  threat  levels  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 

Type  Certification  Basis 

Under  the  provisons  of  S  21.101  of  the 
Federal  Aviation  Regulation  (FAR), 
SAAB  must  show  that  the  SAAB  Model 
340B  meets  the  applicable  provisions  of 
the  regulations  incorporated  by 
reference  in  Type  Certificate  A52EU.  or 
the  applicable  regulations  in  effect  on 
the  date  of  application  for  the  SAAB 
Model  SF340A.  The  regulation 
incorporated  by  reference  in  the  type 
certificate  are  commonly  referred  to  as 
the  "original  type  certification  basis." 

The  type  certification  basis  for  the 
SAAB  3408  airplane  includes  Part  25  of 
the  FAR.  effective  February  1, 1965. 
including  Amendments  25-1,  through  25- 
51  and  as  follows:  S§  25.812  and  25.832 
as  amended  by  Amendment  25-58; 
25.841  and  Appendix  F  as  amended  by 
Amendment  25-59;  25.853,  25.855.  25.857, 
and  Appendix  F  as  amended  by 
Amendment  25-60;  25.853  and  Appendix 
F  as  amended  by  Amendment  25-61; 
25.904  and  Appendix  I  as  amended  by 
Amendment  25-62;  Federal  Aviation 
Exemption  No.  3469.  from  14  CFR 
S  25.571(e)(2).  issued  on  February  23, 
1982;  Part  36  of  the  FAR  effective 
December  1, 1969,  including  Amendment 
36-1  through  current  amendment; 
Special  Federal  Aviation  Regulation  27 
dated  February  1, 1974,  including 
Amendment  27-1  through  27-6  (Fuel 


Venting  and  Exhaust  Emission);  and  the 
special  conditions  adopted  herein. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  a  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  S  21.101(b)(2)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  S  11-49  after  public 
notice  as  required  by  §S  11.28  and 
11.29(b),  effective  October  14, 1980.  and 
may  become  part  of  the  type 
certification  basis  in  accordance  with 
S  21.101. 

The  substance  of  these  special 
conditions  has  been  subject  to  the  notice 
and  public  comment  procedure  in 
several  prior  instances  (54  FR  2995: 
January  23. 1989.  and  54  FR  3426; 
January  24. 1989).  For  this  reason  and 
due  to  the  fact  that  the  anticipated  type 
certification  date  for  this  airplane  is 
imminent,  the  FAA  has  determined  that 
good  cause  exists  for  adopting  these 
special  conditions  without  further 
notice.  Therefore,  special  conditions  are 
being  issued  without  substantive  change 
for  this  airplane  and  made  effective 
immediately. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  featiu-es  on  one 
model  series  of  airplanes.  It  is  not  a  rule 
of  general  applicability  and  affects  only 
the  manufacturer  who  appUed  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 

List  of  Subjects  in  14  CFR  Parts  21  and  25 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Special  Conditions 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  as  part  of  the  type  certification 
basis  for  the  SAAB  Model  340B  airplane. 

1.  llie  authority  citation  for  these  special 
conditions  is  as  follows: 

Authority:  49  U.S.C.  1344. 1348(c).  1352, 
1354(a).  1355. 1421  through  1431. 1502. 
1651(b)(2).  42  U.S.C.  1857f-ia  4321  et  seq.: 
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E.0. 11514;  49  U.S.C.  iOOig]  (Revised  Pub.  L 
?e-M9.  January  12. 1983). 

2.  Lightning  Protection.  Each  electronic 
system  which  performs  critical  functions 
must  be  designed  and  installed  to  ensure  that 
t.he  operation  and  operational  capabilities  of 
these  systems  to  perform  critical  functions 
are  not  affected  when  the  airplane  ia  exposed 
to  lightning. 

Each  essential  function  of  new  or  modified 
electronic  systems  or  installations  must  be 
protected  to  ensure  that  the  function  can  be 
recovered  in  a  timely  manner  after  the 
airplane  has  been  exposed  to  lightning. 

3.  Protection  from  Unwanted  Effects  of 
F  jdio  Frequency  (RF)  Energy.  The  Digital 
Engine  Control  System  must  be  designed  and 
installed  to  ensure  that  the  operation  and 
operational  capabilities  of  this  system  to 

p  rform  critical  functions  are  not  adversely 
sifected  when  the  airplane  is  exposed  to  high 
f  "'ergy  RF  fields. 

For  the  purpose  of  these  special  conditions, 
the  following  definitions  apply: 

Critical  Functions.  Functions  whose  failure 
would  contribute  to  or  cause  a  failure 
timdition  which  would  prevent  the  continued 
safe  flight  and  landing  of  the  airplane. 

Essential  Functions.  Functions  whose 
failure  would  contribute  to  or  cause  a  failure 
condition  which  would  signiricantly  impact 
the  safety  of  the  airplane  or  the  ability  of  the 
fightcrew  to  cope  with  adverse  operating 
conditions. 

Issued  in  Seattle,  Washington,  on  May  2, 
1J89. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Se.-vice. 

\\H  Doc.  89-11867  Filed  5-17-89;  8:45  am) 
Btixma  cooe  4ai»-i9-M 


14CFRPart39 

[Docket  Na  8»-NM-S7-AO:  AmdL  39-6208] 

AirworthlneM  Directives;  Boeing 
Model  737-300  Series  Airplanes 

AOKNCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMAKV.  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
300  series  airplanes  which  requires 
prohibiting  Extended  Range  Operations 
with  Two-Engine  Airplanes  (ETOPS) 
and  restricting  instrument  approach 
conditions,  if  certain  Inertial  Reference 
Units  (IRU)  are  installed.  This 
amendment  is  prompted  by  reports  of 
dual  in-flight  shutdowns  of  the  IRU's. 
This  condition,  if  not  corrected,  could 
result  in  the  loss  of  primary  attitude 
indication  to  the  pilots  during  flight. 
OATt:  Effective  May  22, 1989. 
ADOnetSKS:  The  applicable  service 
information  may  be  obtained  from 


Boeing  Commercial  Airplanes,  P.O.  Box 
3707.  Seattle.  Washington  98124:  and 
Honeywell  Inc.  Mail  Station  MN51- 
1640, 8840  Evergreen  Boulevard, 
Minneapolis.  Minnesota  55433.  This 
information  may  be  examinal  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  the  Seattle  Aircraft 
CerUfication  Office,  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 
PON  PUfrrHER  MPOMUTION  CONTACT: 
Mr.  Kenneth  J.  Schroer.  Systems  and 
Equipment  Branch.  ANM-130S; 
telephone  (206)  431-1937.  Mailing 
address:  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Highway  South,  C- 
68966.  Seattle.  Washington  98168. 
SUPPLfMtNTANV  INPONMATION:  A  Model 
737-300  operator  has  reported  the  loss  of 
both  Inertial  Reference  Units  (IRU) 
during  one  flight.  This  dual  loss  during 
flight  resulted  in  loss  of  primary  attitude 
indication  to  the  pilot  necessitating  the 
use  of  the  Standby  Attitude  Indicator. 
Tlie  dropout  of  both  IRU's  was  caused 
by  failure  indications  by  the  internal  test 
(BITE)  of  the  IRU's. 

The  FAA  has  also  received  a  second 
report  of  an  incident  where  another 
Model  737-300  series  airplane 
experienced  dual  in-flight  shutdown  of 
the  IRU's,  apparently  due  to  this  same 
problem. 

The  FAA  has  been  advised  that 
certain  IRU's.  P/N  S242T101-103,  were 
manufactured  with  a  component  which 
prevents  proper  operation  of  the  BITE 
function  to  signal  a  fault  when  a  gyro 
approaches  the  end  of  its  normal  service 
life.  This  component  is  heat  sensitive 
and.  as  the  temperature  of  the  IRU's 
increases,  this  component  then  allows 
activation  of  the  delayed  failure 
indication.  Two  IRU's  with  this 
condition  could  both  fail  on  the  same 
airplane  when  temperature  conditions 
are  raised  above  a  certain  threshold. 

This  condition,  if  not  corrected,  could 
result  in  in-flight  loss  of  primary  attitude 
indication  to  both  pilots.  Loss  of  both 
primary  attitude  displays  during  the 
final  phase  of  a  landing  or  during  an 
ETOPS  flight  could  result  in 
unacceptable  crew  workload  and  a 
hazard  under  poor  weather  conditions. 

Airplanes  equipped  with  the 
Electronic  Flight  Instrument  System 
(EFIS),  have  a  different  electronic 
equipment  cooling  system  and  are  not 
subject  to  the  same  IRU  failures. 

Note. — Extended  range  operations  with 
two-engine  transport  category  airplanes  is 
deflned  in  FAA  Advisory  Circular  12(M2A  as 
an  operation  over  a  route  that  contains  a 
point  farther  than  one  hour  flying  time  at  the 


normal  one-engine  inoperative  cruise  speed 
(in  still  air)  from  an  adiequate  airport,  in 
deviation  from  }  121.161  of  the  Federal 
Aviation  Regulations;  and  is  referred  to  as 
'ETOF'  operations. 

The  FAA  has  reviewed  and  approved 
Honeywell  Service  Bulletin  HG1050AD- 
34-04,  dated  December  1. 1987,  which 
describes  modification  of  IRU  P/N 
S242T101-103  to  incorporate  Mod  6. 
which  includes  the  correct  component  to 
allow  proper  operation  of  the  BITE 
function;  and  Honeywell  Service 
Bulletin  HG1050AD-34-03.  Revision  A, 
dated  February  15. 1989,  which 
describes  an  in-service  modiHcation  to 
change  IRU  P/N  S242T101-103  to  P/N 
S242T101-105  "User  Friendly" 
configurations.  Modification  in 
accordance  with  either  of  these  bulletins 
will  correct  for  the  condition  described 
in  this  AD. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  requires  an 
Airplane  Flight  Manual  (AFM)  revision 
that  restricts  approach  operations  to 
certain  weather  conditions;  and 
prohibits  Extended  Range  operation  for 
those  Model  737-300  airplanes,  not 
equipped  with  an  EFIS,  with  IRU  P/N 
S242T101-103  installed,  until  the  P/N 
S242T101-103  units  have  Mod  6 
incorporated  or  have  been  updated  to 
the  P/N  S242T101-105  configuration,  in 
accordance  with  the  service  bulletins 
previously  mentioned. 

The  FAA  intends  to  revise  this  AD  to 
require  either  the  incorporation  of  Mod  6 
in  all  IRU  P/N's  S242T101-3,  or 
replacement  of  all  IRU  P/N's  S242T101- 
103  with  P/N's  5242X101-105.  However. 
the  proposed  compliance  time  for  these 
requirements  is  sufficiently  long  so  that 
notice  and  public  comment  will  not  be 
impracticable. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

"The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 


tmder  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034:  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  signincant/major  regulation,  a 
final  regidatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety,  Safety. 

Adoption  of  dn  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  30  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authotitjr:  4gU.S.C.  1354(a).  1421  and  1423; 
49  US.C.  108(g)  (Revised  Pub.  L  97-449, 
lanuary  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  737-300  series 
airplanes  not  equipped  with  Electronic 
Flight  Instrument  System  (EFIS). 
certiHcated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  preclude  the  possibility  of  loss  of  the 
primary  attitude  display  to  both  pilots  during 
Instrument  Meteorological  Conditions  (IMC) 
or  during  extended  range  flight  accomplish 
the  following: 

A.  Within  10  days  after  the  effective  date 
of  this  AD,  inspect  the  Inertial  Reference 
Units  (IRU)  installed  to  determine  the  part 
number  and  modification  status. 

1.  If  both  are  part  number  S242T101-103 
and  neither  have  Mod  6  implemented,  add 
the  following  restriction  to  the  Limitations 
Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM).  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM: 

a.  "Instrument  approach  conditions  are 
restricted  to  a  1000  foot  Ceiling  and  3  miles 
visibility." 

b.  "No  Extended  Range  Operations 
(ETOPS)". 

2.  If  one  IRU  is  pari  number  S242T101-103 
without  Mod  6  implemented,  and  the  other 
IRU  either  has  Mod  8  or  is  an  approved  part 
number  other  than  S242T101-103.  add  the 
following  restriction  to  the  Limitations 


Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM).  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFM: 

a.  "Instrument  approach  minimtmu  are 
restricted  to  a  200  foot  Decision  Height  (OH) 
and  1800  Runway  Visual  Range  (RVR), 
(Category  I)". 

b.  "No  Extended  Range  Operations 
(ETOPS)". 

3.  Install  a  placard  on  the  control  cabin 
center  instrument  panel  clearly  defining  the 
appropriate  limitation  applicable  to  each 
airplane,  as  required  by  paragraphs  A.I.  and 
A.2.,  above.  A  placard  restricting  ETOPS  is 
not  required  if  ETOPS  has  not  been  approved 
for  the  airplane.  Placard  wording  and 
location  shall  be  approved  by  an  FAA 
Principal  Operations  Inspector  (POI). 

B.  The  limitations  on  each  airplane,  as 
required  t>y  paragraph  A.,  above,  shall 
remain  in  effect  until  both  tRLTs,  P/N 
S242noi-103.  have  been  modified  in 
accordance  with  Honeywell  Service  Bulletin 
HG10&0AD-34-04.  dated  December  1. 1987.  or 
Honeywell  Service  Bulletin  HG1050AD-34- 
03,  Revision  A.  dated  February  IS,  1989,  or 
have  been  replaced  by  IRU  P/N  S24Znoi- 
105. 

C  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note. — ^The  request  should  l>e  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI)  or  Principal  Operations 
Inspector  (POI),  as  appropriate,  who  will 
either  concur  or  comment  and  then  send  it  to 
the  Manager,  Seattle  Aircraft  CertiHcation 
Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
the  Seattle  Aircraft  Certification  Office, 
FAA,  Northwest  Mountain  Region,  9010 
East  Marginal  Way  South,  Seattle, 
Washington. 

This  amendment  becomes  effective 
May  22, 1989. 

Issued  in  Seattle,  Washington,  on  April  26, 
1989. 
Leroy  A.  Keith.  Manager, 

Transport  Airplane  Directorate,  Aircraft 

Certification  Service. 

[FR  Doc.  89-11862  Filed  5-17-«9;  8:45  am] 
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14  CFR  Part  39 

[Docket  Na  t7-CE-17-AI>;  AmL  3»-621S] 

Airworthiness  Directives;  Cessna 
Models  T303, 310, 320, 335, 340. 401. 
402. 404. 411, 414  and  421  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  revises 
Airworthiness  Directive  (AD)  87-21-02. 
Amendment  39-5740,  which  required 
modification  of  the  fuel  filler  port  on 
Cessna  300  and  400  Series  airplanes 
equipped  with  reciprocating  engines. 
Confusion  exists  regarding  the 
applicability  of  certain  Models  of  the 
Cessna  310  series  airplanes.  This 
amendment  ia  needed  to  clarify  that 
applicability. 

DATES:  Effective:  June  1&  1989. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Cessna  Aircraft  Company 
Service  Information  Letter  ME84-31 
dated  July  20, 1984,  applicable  to  this 
AD  may  be  obtained  from  Cessna 
Aircraft  Company,  Customer  Services. 
Post  Office  Box  1521,  Wichita.  Kansas 
67201.  This  information  may  also  be 
examined  at  the  Rules  Docket,  Office  of 
the  Assistant  Chief  Counsel,  Room  1558, 
601  East  12th  Street  Kansas  City. 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  Riddle,  ACE-140W, 
Aerospace  Engineer.  Wichita  Aircraft 
Certification  Office,  Federal  Aviation 
Administration,  1801  Airport  R,oad, 
Room  100,  Wichita,  Kansas  67209; 
telephone  316-946-4427. 

SUPPl£MENTARY  INFORMATION:  This 
amendment  revises  AD  87-21-02, 
Amendment  39-5740  which  required 
modification  to  the  fuel  filler  ports  on 
Cessna  300  and  400  Series  airplanes 
equipped  with  reciprocating  engines. 
Some  confusion  has  apparently  been 
prevalent  concerning  the  applicability  of 
this  AD  to  the  Model  T310  and  to  the 
early  Model  310  airplanes.  Although 
these  models  are  covered  by  the  serial 
number  listing  the  FAA  has  determined 
that  the  list  of  affected  airplanes  and 
corresponding  serial  numbers  needs 
clarification.  Therefore,  the  FAA  is 
revising  AD  87-21-02  by  adding  a  T310 
models  reference  and  by  providing  a 
more  detailed  breakdown  of  the 
applicable  serial  numbers  for  the  Model 
310  airplanes. 
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Since  this  amendment  provides 
clariflcation  only,  and  Imposes  no 
additional  burden  on  any  person,  notice 
and  public  procedure  hereon  are 
unnecessary,  and  the  amendment  may 
be  made  enective  in  less  than  30  days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12812.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federahsm  Assessment. 

The  FAA  has  determined  that  few  if 
any  small  entities  will  experience  a 
sifptificant  financial  impact  as  a  result  of 
this  proposal.  Therefore,  I  certify  that 
this  action  (1)  is  not  a  "major  rule" 
under  Executive  Order  12291,  and  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
PR  11034;  February  26, 1979).  A  copy  of 
the  final  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket.  A  copy  of  it  may  be  obtained 
from  the  Regional  Rule  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  t  39.13  of  Part  39  of  the  FAR  as 
follows: 

PART  3»-[AMENDE0] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authoiity:  49  U.S.C.  1354(a).  1421  and  1423: 
40  U.S.C.  106(g)  (Revised.  Pub.  L.  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

939.13   [Afflwtdedl 

2.  By  revising  and  reissuing  AD  87-21- 
02,  Amendment  39-5740,  as  follows: 

Casma:  Applies  to  the  following  airplanes 
equipped  with  reciprocating  engines 
certificated  in  any  category: 

Model  Serial  Number 

T303 T30300001   thru  130300301 

310D 39032  thru  39299 

310E 310M0001  thru  310M003a 

310F 310-0001  thru  31O-0156 

310G  thru  310R....  310G0001  thru  310R2140 

(Including  T310P.  T310Q  and  T310R) 
320  thru  320F 320-0001  thru  320F0043 


Model  Serial  Number 

335 335-0001  thru  335-0085 

340  thru  340A 340-0001  thru  340A1543 

401  thru  401B 401-0001  thru  401B0221 

402  thru  402C 402-0001  thru  4020)653 

404 404-0001  thru  404-0659 

411  thni  411A 411-0001  thru  411A0300 

414  thru  414A 414-0001  thru  414A0858 

421  thru  421C 421-0001  thru  421C12S7 


Compliance:  Required  as  indicated  in  the 
body  of  the  AD,  unless  already  accomplished 
per  the  unrevised  version  of  this  AD. 

To  preclude  misfueling  of  the  airplane 
resulting  in  engine  failure,  accomplish  the 
following: 

(a)  Within  the  next  12  calendar  months 
after  the  effective  date  of  this  AD,  unless 
already  accomplished,  modify  all  fuel  filler 
opening(s)  in  accordance  with  the 
instructions  contained  in  Cessna  Service 
Information  Letter  ME84-31  dated  July  20, 
1984. 

(b)  Airplanes  may  l>e  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(c)  In  accordance  with  FAR  Part  43, 
Appendix  A,  Item  (c)  29,  the  modincations 
required  by  this  AD  (except  installation  of 
the  SK303-29  kit)  is  preventative 
maintenance  and  may  l>e  performed  by  the 
holder  of  a  pilot  certificate  issued  under  FAR 
Part  61  on  airplanes  owned  or  operated  by 
him  subject  to  the  limitations  of  FAR  43.3(a). 
The  maintenance  record  entries  required  by 
FAR  43.9  and  FAR  91.173  must  be 
accomplished. 

(d)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Wichita  Aircraft  Certirication 
Office.  Federal  Aviation  Administration,  1801 
Airport  Road,  Room  100.  Wichita,  Kansas 
67209. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document(s) 
referred  to  herein  upon  request  to 
Cessna  Aircraft  Company,  Customer 
Services,  Post  Office  Box  1521.  Wichita, 
Kansas  67201;  or  may  examine  these 
documents  at  the  FAA,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601 
East  12th  Street,  Kansas  City,  Missouri 
64106. 

This  Amendment  revises  AD  87-21- 
02,  Amendment  39-5740. 

This  amendment  becomes  effective  on 
)une  16, 1989. 

Issued  in  Kansas  City,  Missouri,  on  May  3. 
1989. 
Barry  O.  Clements, 

Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  89-11852  Filed  5-17-89:  8:45  aiiij 
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14  CFR  Part  39 

(Docket  Na  99  My  64  AD;  Amdt  39-6216] 

Alrworthlneee  Directives;  McDonnell 
Dougtas  Model  DC-9-15F,  -32F.  -33F. 
and  -34F  Series  Airplanee,  Inchjdlng 
C-9A  and  C-9B  (Military)  Airplanee 

AOENCV:  Federal  Aviation 
Administi-ation  (FAA).  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
applicable  to  certain  DC-9  series 
airplanes  which  currentiy  requires 
inspection  and  modification  of  the  main 
cargo  door  hydraulic  control  valve  and 
control  panel  access  door.  This 
amendment  also  replaces  the 
requirements  of  another  existing  AD  and 
requires  (1)  inspection  and  modification 
of  the  main  cargo  door  hydraulic  control 
valve  and  control  panel  access  door,  (2) 
visual  inspection  of  the  main  cargo  door 
to  ensure  the  door  is  locked  prior  to 
each  takeoff,  (3)  inspection  and 
modification  of  the  exterior  markings  on 
the  main  cargo  door,  and  (4)  functional 
checks  of  the  door-open  indicating 
system.  This  AD  is  prompted  by  a  recent 
accident  in  which  the  main  cargo  door 
opened  in  flight.  This  condition,  if  not 
corrected  could  result  in  loss  of 
pressurization  and  control  of  the 
airplane. 

DATES:  Effective  May  30, 1989. 
ADORESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
L.akewood  Boulevard,  Long  Beach, 
California,  Attention:  Director  of 
Publications,  Cl-LOO  (54-80).  This 
information  may  be  examined  at  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Midway  South,  Seattle,  Washington,  or 
3229  East  Spring  Street,  Long  Beach, 
CaUfomia. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  M.  Stacho,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-131L.  FAA,  Northwest 
Mountain  Region,  I/)s  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California;  telephone 
(213)  988-5338. 
SUPPLEMENTARY  INFORMATION:  In  1975, 

FAA  issued  AD  75-03-03.  Amendment 
39-2076,  to  require  inspection, 
modification,  and  replacement,  if 
necessary,  of  the  main  cargo  door 
hydraulic  control  valve  and  control 
panel  access  door  spacer  on  McDonnell 
Douglas  Model  DC-9  series  airplanes. 
That  action  was  prompted  by  the 
inadvertent  opening  of  the  main  cargo 


door  on  a  Model  DC-0  series  airplane 
during  flight.  This  condition,  if  not 
corrected,  could  lead  to  loss  of 
pressurization  and  control  of  airplane. 

In  1984,  FAA  issued  AD  84-23-02, 
Amendment  39-4953,  applicable  to  both 
Model  DC-8  and  DC-O  series  airplanes, 
to  require  visual  inspection  of  the  main 
cargo  door  to  ensure  it  is  closed, 
latched,  and  locked  prior  to  each 
takeoff,  or  modification  of  the  original, 
and  installation  of  a  second  door-open 
indicating  system. 

Since  the  issuance  of  those  two  AD's, 
an  accident  involving  a  model  DC-9 
series  airplane  recentiy  occurred  in 
which  the  main  cargo  door  inadvertentiy 
opened  during  takeoff  or  shortiy 
thereafter.  This  has  prompted  the  FAA 
to  further  review  the  Modd  DC-9  main 
cargo  door,  including  the  main  cargo 
door  design,  prior  incidents  of 
inadvertent  openings  of  main  cargo 
doors  in  flight  maintenance  of  the  door, 
all  available  service  information,  and 
the  existing  airworthiness  directives 
concerning  the  Model  DC-9  main  cargo 
door. 

The  FAA  has  determined  that  some 
Model  IX>-9  airplanes  may  not  have 
proper  exterior  marldngs  on  the  main 
cargo  door,  wliich  are  necessary  to 
determine  visually  that  the  door  is 
properly  closed,  latched,  and  locked.  In 
addition,  on  some  airplanes  the  exterior 
markings  are  not  easily  seen  because  of 
the  blending  background  color, 
especially  under  night  lighting 
conditions.  Also,  the  FAA  has  been 
advised  that  some  crew  members  simply 
lean  outside  the  main  entrance  door  to 
visually  check  that  the  latch  controls  on 
the  cai:go  door  are  in  the  locked 
position.  A  door-locked  indication  can 
not  be  properly  ascertained  from  the 
main  entrance  door. 

The  airplane  involved  in  the  accident 
described  above  did  not  have  the  dual 
door-open  indicating  system  installed; 
its  operator  opted  to  rely  on  the  visual 
inspection  method  of  AD  compliance. 
Aircraft  which  do  not  have  the  dual 
door-open  indicating  system  (described 
in  McDonnell  Douglas  Service  Bulletin 
52-92)  installed  could  have  a  latent 
failure  condition  in  the  original  door- 
open  indicating  system  such  that  the 
door-open  annunciating  light  can 
extinguish  with  the  cargo  door  merely 
resting  on  the  door  jamb  in  the  closed, 
but  not  latched  and  locked,  position. 
Also,  properly  securing  the  main  cargo 
door  hydraulic  control  panel  access 
door  can  prevent  inadvertent  movement 
of  the  hydraulic  control  valve  operating 
handle  which  is  used  to  activate  (open) 
the  main  cargo  door.  Based  on  the  FAA 
review  of  the  main  cargo  door  design, 
operation,  and  maintenance,  the  FAA 


has  determined  that  additional 
inspections,  modifications,  and  checks 
are  necessary  to  ensure  that  the  Model 
DC-9  main  cargo  door  is  properly 
closed,  latched,  and  locked  prior  to 
flight. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  All  Operators' 
Letters  (AOL)  9-799,  dated  April  16, 
1974, 9-799A,  dated  January  22, 1975, 
and  Service  Bulletin  52-92,  Revision  2, 
dated  November  21, 1985,  which 
describe  inspections,  modifications,  and 
checks  of  the  main  cargo  door  hydraulic 
control  valve  and  control  panel  access 
door,  the  original  door-open  indicating 
system,  and  the  dual  door-open 
indicating  system.  The  FAA  has  also 
approved  the  exterior  markings  on  the 
main  cargo  door  which  are  used  when 
visually  determining  tiiat  the  door  is 
closed,  latched,  and  locked. 

McDoimell  Douglas  has  also 
developed  additional  safety  features  to 
prevent  the  door  from  opening  in  flight. 
The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin  52- 
91,  Revision  2,  dated  August  12, 1976, 
which  describes  installation  of  a 
hydraulic  isolation  valve  to  shut  ofi  the 
hydrauUc  pressure  to  the  control  valve 
when  the  system  is  not  in  use;  Service 
Bulletin  52-93,  Revision  1,  dated  May  3, 
1978,  which  describes  installation  of  a 
viewing  window  in  the  exterior  skin  of 
the  door  for  visual  inspection  of  the 
lockpin  position;  and  Service  Bulletin 
52-100,  dated  September  30, 1976,  which 
describes  installation  of  a  vent  door  to 
improve  the  positive  lock  feature  of  the 
cargo  door  latching  and  loclcing  system 
and  limit  pressurization  of  the  airplane. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  this  AD  supersedes 
AD  75-03-03;  is  different  from  and 
replaces  the  requirements  of  AD  84-23- 
02  for  Model  DC-0  series  airplanes  only; 
and  requires  additional  inspections, 
modifications,  and  checks  of  the  main 
cargo  door.  All  requirements  currently 
imposed  by  AD  75-03-03  are 
incorporated  into  this  AD. 

The  requirements  of  this  AD  differ 
from  and  replace  the  requirements  of 
AD  84-23-02  for  Model  DC-9  airplanes 
only  by  requiring  the  operator  to 
document  compUance  with  the  visual 
check  requirement  to  ensure  that  the 
door  is  closed,  latched,  and  locked  prior 
to  takeoff;  deleting  the  requirement  that 
a  flight  crew  member,  a  mechanic  or  a 
ramp  supervisor  ensure  that  the  main 
cargo  door  is  closed,  latched,  and  locked 
prior  to  takeoff,  placing  that 
responsibility  on  the  operator,  and 
requiring  that  the  visual  check  of  the 
exterior  manual  latch  controls  be 
accomplished  from  outside  the  airplane. 


In  addition,  the  operator  must  provide 
qualified  personnel  and  training  on  the 
door  closing,  latching,  and  locking 
procedures  as  well  as  documentation  of 
compliance  with  this  AD. 

This  AD  also  requires  additional 
inspection,  modification  and  checks  by 
requiring  initial  and  repetitive  checks  of 
the  original  door-open  indicating 
system;  initial  and  repetitive  inspections 
of  the  main  cargo  door  control  panel 
access  door  and 'T"  handle  cUp;  and 
inspection  and  modification,  if 
necessary',  of  the  main  cargo  door 
exterior  lockpin  handle  and  latch 
actuating  socket  marldngs. 

Accomplishment  of  the  modifications 
specified  in  McDonnell  Douglas  Service 
Bulletins  52-91,  52-92,  52-93.  and  52-100 
will  terminate  certain  inspections  and 
checks  required  by  this  AD.  The  FAA 
considers  the-requirements  of  this  AD  as 
interim  measures.  The  FAA  is  currently 
evaluating  all  available  modifications  to 
the  main  caigo  door  system,  as  well  as 
other  actions,  and  may  propose 
additional  mandatory  corrective  actions 
to  ensure  that  the  Model  DC-9  main 
cargo  door  will  not  inadvertently  open 
in  flight. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  l>e  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  I^rocedures 
(44  FT*  11034;  February  26, 1979).  If  this 
action  is  subsequentiy  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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Adoption  of  The  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-(  AMENDED] 

1.  The  authority  citation  for  Fart  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13M(a).  1421  and  1423: 
49  U.S.C.  10e(g)  (Revised  Pub.  L.  97-449. 
fanuary  12, 1983):  and  14  CFR  11.89. 

§n.l3   (Amended) 

2.  Section  39.13  is  amended  by 
superseding  AD  75-09-03.  Amendment 
39-2076,  with  the  following  new 
airworthiness  directive: 

McOonneU  Douglas:  Applies  to  Model  DC-9- 
15F.  -32F.  -33F.  -34F.  including  C-9A  and 
C-9B  (Military)  series  airplanes, 
certificated  in  any  category.  ComjiMiance 
required  as  indicated,  unless  previously 
accomplished. 

To  prevent  inadvertent  opening  of  the  main 
car^  door  in  flight,  a  condition  which  could 
result  in  loss  of  pressurization  and  control  of 
the  aircraft,  accomplish  the  following: 

A.  Within  the  next  14  days  after  the 
effective  date  of  this  AD,  ensure  that  the 
main  cargo  door  is  closed,  latched,  and 
locked  prior  to  takeoff  following  each 
operation  of  the  door,  in  accordance  with  the 
procedures  specifled  below.  The  procedures 
required  by  this  paragraph  must  be 
accomplished  by  qualified  and  trained 
personnel,  and  the  training  program  must  be 
approved  by  the  FAA  Principal  Maintenance 
Inspector  (PMl).  The  method  for 
documentation  of  compliance  must  also  be 
approved  by  the  FAA  PMI. 

1.  From  the  outside  of  the  airplane,  perform 
a  visual  check  of  the  exterior  manual  latch 
controls,  to  ensure  that  the  latch  actuating 
socket  and  the  lockpin  handle  are  in  the 
LOCK  position:  or 

2.  Perform  a  visual  check  of  the  latches  and 
lockpins,  located  on  the  inside  of  the  main 
cargo  door,  to  ensure  that  the  latches  are  in 
the  closed  position  and  the  lockpins  are  in 
the  locked  position. 

3.  Prior  to  taxi,  communicate  to  the  flight 
crew  that  the  main  cargo  door  has  been 
closed,  latched,  locked,  and  checked. 

B.  Unless  the  modincations  described  in 
paragraph  F.  of  this  AD  have  previously  been 
accomplished,  within  the  next  30  days  after 
the  effective  date  of  this  AD.  and  thereafter 
at  intervals  not  to  exceed  45  days,  conduct  a 
main  cargo  door-open  indicating  system 
functional  check  in  accordance  with 
Paragraph  1  of  McDonnell  Douglas  All 
Operator's  Letter  (AOL)  9-799.  dated  April 
16. 1974.  If  the  main  cargo  door-open 
indicating  system  functional  check  is  not 
successfully  accomplished,  repair  the  main 
cargo  door-open  indicating  system  prior  to 
further  flight,  in  accordance  with  AOL  9-799. 

C.  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  and  thereafter  at 
intervals  not  to  exceed  45  days,  inspect  and 


modify  the  main  cargo  door  control  panel 
access  door,  spacer  block,  and  "T"  handle 
stowage  clip,  in  accordance  with  McDonnell 
Douglas  AOL  9-799A,  dated  January  22. 1975. 
and  Paragraph  2.A.  of  AOL  9-799.  dated  April 
16, 1974.  In  addition,  inspect  the  control  panel 
access  door  to  ensure  the  door  can  be 
secured  in  the  down  and  locked  position.  If 
the  control  pane  access  door  can  not  be 
secured  in  the  down  and  locked  position, 
repair  prior  to  further  flight. 

D.  Unless  previously  accomplished  in 
accordance  with  paragraph  (2)  of  AD  75-03- 
03,  Amendment  39-2076,  within  the  next  30 
days  after  the  effective  date  of  this  AD.  verify 
that  the  main  cargo  door  hydraulic  control 
vdive  shaft  operates  freely,  without  binding, 
between  the  operate  neutral  and  neutral  lock 
positions.  This  shall  be  accomplished  by 
opening  the  main  cargo  door  hydraulic 
control  valve  control  panel  access  door 
raising  the  'T'  handle  Douglas  P/N  4777888- 
1,  and  pulling  the  'T"  handle  vertically 
upward  to  its  maximum  travel  (operate 
neutral  position).  When  the  vertical  force  on 
the  T'  handle  is  relieved,  the  main  cargo 
door  hydraulic  control  valve  shaft  should 
return  to  the  neutral  lock  (down)  position 
without  binding.  Replace  the  main  cargo  door 
hydraulic  control  valve,  Douglas  P/N 
5919985-5001,  prior  to  further  flight  if  the 
valve  shaft  does  not  return  freely  to  the 
neutral  lock  position. 

E.  Within  the  next  30  days  after  the 
eH'ective  date  of  this  AD,  inspect  the  main 
cargo  door  exterior  lockpin  handle  and  latch 
actuating  socket  markings  in  accordance  with 
McDonnell  Douglas  AOL  9-799,  dated  April 
16, 1974,  paragraph  4.C.;  and  McDonnell 
Douglas  Drawings  7910689.  Revision  P,  dated 
November  29, 1973.  item  numbers  16  and  18 
(DC-9-15F).  or  7910868.  Revision  AK.  dated 
January  21. 1977.  item  numbers  16  and  18 
(DC-»-32F,  -33F.  and  -34F).  If  the  exterior 
markings  are  not  correct  modify  in 
accordance  with  the  above  noted  McDonnell 
Douglas  drawings  prior  to  further  flight 

F.  Compliance  with  the  requirements  of 
paragraph  B..  may  be  terminated  upon  the 
installation  of  a  main  cargo  door-open 
indicating  circuit  that  utilizes  a  proximity 
switch,  revision  of  the  existing  main  cargo 
door-open  indicating  circuit,  and  the 
installation  of  a  main  cargo  door  indicating 
system  test  circuit,  as  outlined  in  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  DC-9  Service  Bulletin  52-92, 
Revision  2,  dated  November  21, 1985. 

G.  Compliance  with  the  requirements  of 
paragraphs  A.,  B.,  and  F.  may  be  terminated 
upon  installation  of  the  modifications  to  the 
main  cargo  door  systems,  in  accordance  with 
McDonnell  Douglas  Service  Bulletins  52-91, 
Revision  2,  dated  August  12. 1976;  52-92. 
Revision  2,  dated  November  21. 1985;  52-93. 
Revision  1,  dated  May  3. 1978:  and  52-100. 
dated  September  30. 1976. 

H.  The  checks  and  modifications  specified 
in  paragraphs  A.  through  G.  of  this  AD  are 
not  required  on  airplanes  which  have  the 
main  cargo  door  deactivated  and  secured  in 
the  closed  and  locked  position  in  accordance 
with  a  method  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region,  until  that  door 
is  reactivated. 


I.  Compliance  with  the  requirements  of  this 
AD  constitutes  terminating  action  for  the 
requirements  of  AD  84-23-^12,  Amendment 
39-4953.  for  Model  DC-S  series  airplanes 
only. 

Note:  The  requirements  of  AD  84-23-02 
relating  to  Model  DC-8  series  airplanes  are 
not  affected  by  this  AD. 

|.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager. 
Los  Angeles  Aircraft  Certification  Office. 

K.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  unpressurized  to  a  base  in 
order  to  comply  with  the  requirements  of  this 
AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation.  3855  Lakewood  Boulevard, 
Long  Beach,  California,  Attention: 
Director  of  Publications,  Cl-LOO  (54-80). 
This  information  may  be  examined  at 
FAA,  Northwest  Mountain  Region. 
Transport  Airplane  nirectorate,  17900 
PaciBc  Highway  South,  Seattle, 
Washington,  or  3229  East  Spring  Street, 
Long  Beach,  California. 

This  amendment  becomes  effective  May  30. 
1989. 

Issued  in  Seattle,  Washington,  on  May  4. 
1989. 

Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  89-11865  Filed  5-17-89;  8:45  am) 

MLUNO  COOE  4»10-13-«l 


14  CFR  Part  39 

(Docket  No.  •9-ANE-09;  Amdt  39-6214) 

Airworthiness  Directives;  Textron 
Lycoming  Model  TIO-540-S1AD 
Reciprocating  Engines 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  initial  and  repetitive 
inspections  of  exhaust  system  flanges, 
on  Textron  Lycoming  Model  TIO-540- 
SlAD  reciprocating  engines  until  a 
modified  crossover  exhaust  tube 
assembly  is  incorporated.  The  AD  is 
needed  to  prevent  possible  cracking  of 
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exhaust  system  flanges  which  could 
result  in  separation  of  exhaust  pipes 
releasing  hot  exhaust  gases  into  the 
engine  compartment. 
EFFECTIVE  DATES:  June  9. 1989. 

Compliance:  As  indicated  in  the  body 
of  the  AD. 

aooresseS:  The  applicable  service 
bulletin  may  be  obtained  from  Textron 
Lycoming/Subsidiary  of  Textron  Inc.. 
Williamsport,  Pennsylvania  17701.  or 
may  be  examined  in  the  Regional  Rules 
Docket  Room  311,  OfTice  of  the 
Assistant  Chief  Counsel,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park.  Burlington. 
Massachusetts  01803. 
FOR  FURTHER  INFORMATION  CONTACR 
Pat  Perrotta,  Manager,  Propulsion 
Branch.  ANE-174.  New  York  Aircraft 
Certification  Office.  Engine  and 
Propeller  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  181  South  Franklin 
Avenue.  Room  202,  Valley  Stream.  New 
York  11581:  telephone  (518)  791-7421. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  a  number  of 
accident,  incident,  and  service  difficulty 
reports  were  filed  involving  problems 
with  the  engine  exhaust  systems  on 
aircraft  equipped  with  Textron 
Lycoming  Model  TIO-540-SlAD 
engines.  In  addition,  the  National 
Transportation  Safety  Board  issued 
safety  recommendations  A-8&-147 
throiigh  A-88-152  pertaining  to  this 
subject.  The  reports  relate  chiefly  to 
loose  or  separated  left  intermediate 
exhaust  pipes,  cracked  flanges,  loose  or 
broken  V-band  couplings,  and 
misaligned  gaskets.  These  failures  are 
believed  to  have  been  caused  by 
improper  alignment  during  installation 
of  the  exhaust  pipes  and/or  improper  V- 
band  coupling  installation.  The  engine 
manufacturer  has  modified  the  single- 
piece  crossover  pipe  to  a  new-design 
two-piece  crossover  pipe  assembly. 
Since  this  condition  is  likely  to  exist  or 
develop  on  other  engines  of  the  same 
type  design,  an  AD  is  being  issued 
which  requires  initial  and  repetitive 
inspections  of  the  exhaust  pipes  and  V- 
band  coupling  for  cracking  or  distortion, 
and  replacement  of  a  single-piece 
exhaust  crossover  tube  with  a 
newdesign.  two-piece  assembly  on 
Textron  Lycoming  Model  TIO-540- 
SlAD  reciprocating  engines. 

The  regtilations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 


determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  involves  900  engines.  The 
appropriate  total  cost  per  engine  would 
be  $858.  Therefore,  I  certify  that  this 
action  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26. 1979).  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  from  the 
Regional  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Engines.  Air  transportation.  Aircraft, 
Aviation  safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  1354(a),  1421,  and  1423: 
49  U.S.C.  106(8)  (Revised,  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

S  39.13    [Amendedl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 

Textron  Lycoming:  Applies  to  Textron 

Lycoming  Model  TIO-540-S1AD  engines. 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  cracking  or  distortion  of  engine 
exhaust  system  flanges,  V-band  coupling,  and 
pipes,  which  could  result  in  separation  of 
exhaust  pipes  releasing  hot  exhaust  gases 
into  the  engine  compartment,  accomplish  the 
following: 

(a)  Within  the  next  25  hours  time  in  service, 
after  the  effective  date  of  this  AD,  unless 
already  accomplished  within  the  previous  75 
hours  time  in  service,  accomplish  the 
following: 

(1)  Remove  the  V-band  coupling,  P/N  LW- 
12093-5,  and  loosen  the  exhaust  system 
components  and  support  members  to  allow 
for  movement  of  the  crossover  exhaust 
assembly  and  the  transition/turbocharger 
assembly.  Visually  inspect  the  connecting 
flanges  of  the  intermediate  exhaust  pipe,  P/N 
LW-15811,  and  the  number  six  cylinder 
exhaust  riser,  P/N  LW-15809.  for  cracks  using 
a  10-power.  or  greater,  magnifying  glass. 

(2)  Inspect  the  mating  surface  of  the  flanges 
for  distortion  by  checking  that  there  is 
uniform  contact  of  the  surfaces  over  the 
entire  perimeter,  either  against  a  flat  surface 
or  between  the  two  parts. 


(3)  Visually  inspect  the  V-band  coupling  for 
cracks,  using  a  10-power.  or  greater. 
magnif>ing  glass,  and  measure  the  depth  from 
the  inside  of  the  base  of  the  V-band  segments 
to  the  inside  diameter  (straight-edge  laid 
across  the  legs).  The  inside  depth  (to  the 
straight-edge)  must  not  be  less  than  .230-inch. 

(4)  Inspect  the  intermediate  and  cross  over 
pipes  for  damage  such  as  bulges,  cracks,  and 
gouges,  which  might  prevent  them  from 
mo\ing  freely  at  their  slip  joints. 

(5)  Inspect  the  crossover  pipe  brackets,  P/N 
LW-1490e  and  P/N  LW-14909,  and  crossover 
exhaust  pipe  clamp.  P/N  LW-14955,  for 
distortion  and  cracks. 

(6)  If  any  part  is  found  with  cracks,  gouges, 
bulges  or  distortion,  as  specifled  in  the 
inspections  of  preceding  paragraphs  (a)(1) 
through  (a)(5),  it  must  be  replaced  tvith  a 
serviceable  part  prior  to  further  flight. 

(b)  Thereafter,  at  intervals  not  to  exceed 
100  hours  time  in  service  since  the  last 
inspection,  remove  and  inspect  in  accordance 
with  paragraphs  (a)(1]  through  (a)(5)  of  this 
AD.  If  any  inspected  part  is  found  with 
cracks,  gouges,  bulges  or  distortion,  it  must 
be  replaced  with  a  serviceable  part  prior  to 
further  flight. 

(c)  Reassemble  and  reinstall  the  exhaust 
system  when  the  inspections  of  paragraphs 
(a)  or  (b)  of  this  AD  are  completed,  in 
accordance  with  the  following  procedures: 

(1)  Coat  the  mating  surface  of  all  slip  joints 
with  an  anti-seize  compound,  such  as  Fel-Pro 
C5A  to  minimize  binding. 

(2)  Install  a  new  gasket.  P/N  78064. 
between  the  number  6  cylinder  exhaust  riser 
and  the  intermediate  pipe.  Ensure  that  the 
connecting  flanges  of  the  intermediate  pipe 
and  the  number  6  cylinder  exhaust  riser  face 
each  other  squarely  with  the  gasket 
concentrically  sealed. 

(3)  Assemble  the  V-band  coupling  over  the 
joint  and  tighten  the  lock-nut  to  70%  of  the 
full  torque  value.  Tap  the  coupling  with  a 
rubber  mallet  to  equalize  tension.  Then 
tighten  to  the  full  torque  value.  Again  tap 
coupling  with  a  rubber  mallet  to  equalize 
band  tension. 

Note:  The  split-type  lock-nut  has  a  full 
torque  value  of  85  inch-pounds:  the  drilled 
hex-nut  75  inch-pounds. 

(4)  After  the  V-band  coupling  has  been 
fully  torqued.  tighten  all  those  parts  of  the 
exhaust  system  that  were  loosened  initially. 
Tighten  them  equally,  particularly  the 
cylinder  exhaust  pipes  and  the  transition/ 
turi>ocharger  interface,  using  incrempntal 
torque  applications.  Do  not  tighten  oiiy  part 
fully  l>efore  proceeding  to  another  part  on  the 
same  side  of  the  engine. 

(d)  Modify  the  engine  exhaust  system 
within  325  hours  time  in  service,  after  the 
effective  date  of  this  AD.  as  follows: 

(1)  Replace  the  single-piece  crossover  pipe. 
P/N  LW-15810.  with  a  new-design,  two-piece 
crossover  pipe  assembly,  P/N's  LW-16103 
and  LW-16102.  Also,  replace  the  left 
intermediate  exhaust  pipe,  P/N  LW-15811, 
with  a  new,  zero  time  in  service  part. 

Note:  Replacement  of  the  left  intermediate 
exhaust  pipe,  P/N  LW-15811,  is  necessary 
even  if  it  appears  serviceable,  since  it  may 
have  been  previously  over-stressed  from 
misalignment. 
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(2)  Follow  the  replacement  procedures  of 
paragraph  (c).  except  that  there  are  now  three 
slip  joints  to  be  coated  with  Fel-Pro  C5A, 
before  installation.  Ensure  that  all  three  slip 
joints  have  a  minimimi  l.SO-inch  eogagemenL 
After  assembly,  rotate  the  intermediate  ami 
crossover  pipe  as  needed  to  align  them. 
Finally,  install  the  heat  shield  and  crossover 
brackets. 

Note:  Textron  Lycoming  Service  Bulletin 
No.  464,  dated  {anuary  30. 1969.  pertains  to 
this  subject 

(e)  Compliance  with  paragraph  (d)  of  this 
AD  is  considered  terminating  action  for  the 
initial  and  repetitive  inspection  requirements. 

(f)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

(g)  Upon  submission  of  substantiating  data; 
by  an  owner  or  operator  throuj^  an  FAA 
Airworthiness  Inspector,  an  alternative 
method  of  compliance  with  the  requirements 
of  this  AD  or  adjustments  to  the  compliance 
times  specified  in  this  AD.  may  be  approved 
by  the  Manager.  New  York  Aircraft 
Certification  Office.  Engine  and  Propeller 
Directorate,  Aircraft  Certificalion  Service, 
Federal  Aviation  Administration,  181  South 
Franklin  Avenue,  Room  202,  Valley  Stream. 
New  York  11381. 

This  amendment  becomes  effective  on 
June  9, 1968. 

Issued  in  Burlington,  Kfassachusetts.  on 
April  28. 1989. 

Arthur  J.  PidgMO, 

Acting  Maaaggr.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  88-11868  Filed  5-17-89;  8:45  amj 

BOXmO  CODE  4t1t>- 13-11 


14  CFR  Part  39 

(Docket  No.  8e-ANE-33;  Anwndmont  39- 
6180) 

Airworttifness  DIrcctlvM;  Rolla-Royca 
(R-R)  ptc  RB21 1-228,  -524,  -5248, 
-52482,  -52483,  and  -524C2  Turbofan 
Enginaa 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Fmal  rule. 

summary:  This  amendment  amends  an 
existing  airworthiness  directive  (AD)  to 
identify  additional  low  pressure  turbine 
(LPT)  stage  2  vane  nozzle  assemblies, 
installed  in  certain  R-R  RB211  engines, 
for  modi^cation  in  accordance  with  the 
manufacturer's  published  instructions. 
This  amendment  is  needed  to  prevent 
LPT  stage  1  disk  failure  that  can  result 
in  imcontained  engine  faihire. 

OATBS:  Effective— May  31. 1989. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  31. 
1980.        ' 


Compliance:  As  indicated  in  the  body 
of  this  AD. 

ADDRESSES:  The  applicable  service 
bulletin  (SB)  may  be  obtained  from 
Rolls-Royce  pic.  Technical  Publication 
Department,  P.O.  Box  31,  Derby  DE2  BBJ. 
England,  or  may  be  examined  at  the 
Regional  Rules  Docket,  Office  of  the 
Assistant  Chief  Counsel,  Federal 
Aviation  Administration,  New  England 
Region.  12  Mew  England  Executive  Park, 
Room  311,  Burlington,  Massachusetts 
01803,  between  the  hours  of  8.*00  a.m. 
and  4:30  p.m..  Monday  tfarou^  Friday, 
except  federal  holidays. 
FOR  RMTMCII  umMMKATION  CONTACT. 
Chris  Gavriel,  Engine  Certification 
Branch,  ANE-141.  Engine  Certification 
Office,  Engine  and  Propeller  Directorate. 
Aircraft  CertiRcation  Service,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park.  Burlington. 
Massachusetts  01803;  telephone  (617) 
273-7084. 

SUPFLEMENTART  INFORMATION:  This 
amendment  as  proposed  by  a  notice  of 
proposed  rulemaking  (NPRM)  published 
in  the  Federal  Register  on  October  20, 
1988.  (53  FR  41194),  amends  Amendment 
39-5753  (52  FR  41973;  November  2, 1987), 
AD  87-23-04.  This  amendment  identifies 
additional  stage  2  vane  nozzle 
assemblies  requiring  modification  io 
accordance  with  the  requirements  of 
R-R  Service  Bulletin  (SB)  RB.211-72 
8301.  Revision  5.  dated  May  13. 1988.  On 
October  7, 1987,  AD  87-23-04  was 
issued  to  require  modification  of  certain 
LPT  stage  2  vane  nozzle  assembUes. 
However,  the  engine  manufacturer 
identified  additional  assemblies 
requiring  modification  subsequent  to 
issuing  the  NPRM  that  preceded 
Amendment  39-5753.  Since  adding  these 
newly  identified  assemblies  to  the 
requirements  of  AD  87-23-04  would 
have  made  the  AD  requirements  more 
restrictive  relative  to  the  requirements 
proposed  in  the  NPRM,  the  issuance  of  a 
future  amendment  to  the  AD  was  stated 
as  forthcoming. 

R-R  SB  RB.211-72-8301,  Revision  5. 
dated  May  13. 1988,  adds  descriptive 
information  to  identify  the  various 
standards  of  existing  stage  2  vane 
nozzle  assembUes  in  need  of 
modification.  This  descriptive 
information  now  identifies  LPT  stage  2 
vane  nozzle  assemblies  Part  Number 
(P/N)  LK59046,  LK59818,  LK59853. 
LK59818,  LK50038,  LK55447.  LK55420. 
LK54278.  LK55452.  and  LK59002,  in 
addition  to  P/N's  LK63392,  LK63331.  and 
LK63333  identified  in  AD  87-23-04.  AD 
87-23-04  issuance  was  prompted  by  an 
uncontained  LPT  stage  1  disk  failure  in 
service  which  was  precipitated  by  an 
LPT  stage  2  vane  nozzle  assembly. 


Interested  persons  have  been  afforded 
the  opportimity  to  partidpate  in  the 
making  of  this  amendment,  and  due 
consideration  has  been  given  to  all 
relevant  data  and  comments  received. 
One  comment  was  received. 

The  commenter  had  solicited 
comments  from  operators,  received 
comments  from  two  operators,  and 
related  them  to  the  FAA. 

The  one  operator  who  was  affected  by 
the  proposed  increase  in  effectivity  has 
indicated  that  they  anticipated  the 
proposed  change  and  e.xpect  to  modify 
all  assemblies  prior  to  the  propiosed 
compliance  deadline. 

The  FAA  agrees  wnth  the  comments 
made  by  this  operator  and  since  the 
operator  agrees  with  the  original  FAA 
proposal,  no  additional  FAA  response  is 
necessary. 

The  other  operator  questioned  the 
need  for  the  proposed  rule  on  the  basis 
that  it  includes  engine  models  in  which 
different  standard  turbine  blades  are 
installed  that  did  not  experience  LPT 
disk  failure. 

The  FAA  disagrees.  The  engine 
models  Usted  in  the  effectivity  section  of 
the  AD,  regardless  of  their  tiubine  blade 
build  standard,  are  susceptible  to  this 
failure.  Therefore,  the  FAA  believes  that 
all  engine  models  listed  in  the  AD 
should  be  modified. 

This  operator  also  pointed  out  a 
typographical  error  in  the 
supplementary  information  referencing 
Service  Bulletin  8103  when  it  shoidd 
read  8301.  The  FAA  agrees  and  the  error 
has  been  corrected.  Consequently,  the 
AD  is  adopted  as  proposed  with  the 
corrections  mentioned  above. 

Since  this  condition  is  hkely  to  exist 
or  develop  on  other  engines  of  the  same 
type  design,  this  amendment  to  the  AD 
requires  modification  of  LPT  stage  2 
vane  nozzle  assemblies  in  accordance 
with  R-R  SB  R&211-72r-8301.  Revision  5, 
dated  May  13. 1966. 

The  regulations  adopted  herein  will 
not  have  substantial  (hrect  effects  on  the 
States,  on  the  relaticmship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  Hnal  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federahsm  Assessment. 

The  FAA  has  determined  that  this 
proposed  regulation  involves 
approximately  150  RB211-22B  and 
RB211-524,  -524B2,  -524B3.  -524C2 
engines  (domestic  fleet)  at  an 
approximate  total  cost  of  $675,000.  It  has 
also  been  determmed  that  few,  if  any. 
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small  entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  will  be 
affected  since  the  proposed  rule  affects 
only  operators  usmg  L-1011  and  Boeing 
747  series  aircraft  in  which  the  RB211 
engines  are  installed,  none  of  which  are 
believed  to  be  small  entities.  Therefore. 
I  certify  that  this  action  (1)  is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  28. 
1979);  and  (3)  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket  A 
copy  of  it  may  be  obtained  from  the 
Regional  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation.  Aircraft 
Aviation  safety,  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  piu-suant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  as  follows: 

PART  39-[  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421.  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
)anuary  12, 1983);  and  14  CFR  11.89. 

939.13    [AmwKted] 

2.  Section  39.13  is  amended  by 
amending  AD  87-23-04.  Amendment  39- 
5753  (52  FR  41973;  November  2. 1987). 
The  amended  AD  is  restated  in  its 
entirety  for  clarity  as  follows: 

Rolls-Royce  pic  Applies  to  Rolls-Royce  pic 
(R-R)  RB211-22B.  -524.  -S24B,  -524B2,  - 
524B3,  and  -524C2  turbofan  engines. 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  low  pressure  turbine  (LPT) 
stage  1  disk  uncontained  failure,  accomplish 
the  following: 

(a)  Modify  LPT  stage  2  vane  nozzle 
assemblies.  Part  Numbers  (P/N)  LK63392. 
LK63331.  IJCe3333,  LK59046,  LK59816, 
LK59853,  LK5g8ia  LKS9038.  LK55447. 
LKS5420,  LK5427a  LK55452,  and  LK59002,  in 
accordance  with  the  Accomplishment 
Instructions  of  R-R  Service  Bulletin  (SB) 
RB.211-72-8301,  Revision  5,  dated  May  13. 
1988,  at  the  next  shop  visit  of  the  LPT  module, 
but  not  later  than  June  30, 1989. 

Note:  For  the  purpose  of  this  AD,  an  LPT 
module  shop  visit  is  defined  as  separation  of 


the  LPT  rotor  assembly  from  the  LPT 
case/vane  nozzle  assembly  as  necessitated 
by  (1)  its  condition  or  (2)  a  requirement  for 
scheduled  maintenance. 

(b)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  FAR 
21.199  to  a  base  where  the  AD  may  be 
accomplished. 

(c)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  an  alternative 
method  of  compliance  with  the  requirements 
of  this  AD  or  adjustments  to  the  compliance 
times  specified  in  this  AD,  may  be  approved 
by  the  Manager.  Engine  Certification  Office. 
ANB-140.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 

The  LPT  stage  2  vane  nozzle  assembly 
modification  shall  be  done  in  accordance 
with  Rolls-Royce  SB  RB.211-72-8301. 
Revision  5.  dated  May  13, 1988.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a]  and  1  CFR 
Part  51.  Copies  may  be  obtained  from  Rolls- 
Royce  pic.  Technical  PubUcations 
Department,  P.O.  Box  31.  Derby  DE2  8B]. 
England.  Copies  may  be  inspected  at  the 
Regional  Rules  Docket  Office  of  the 
Assistant  Chief  Counsel.  Federal  Aviation 
AdministraUon.  New  England  Region.  12  New 
England  Executive  Pari(,  Room  311. 
Burlington,  Massachusetts  01803,  or  at  the 
Office  of  the  Federal  Register.  1100  L  Street 
NW..  Room  8301,  Washington.  DC. 

This  amendment  becomes  effective  on 
May  31, 1989. 

Issued  in  BurUngton.  Massachusetts,  on 
March  22. 1989. 
Jack  A.  Sain, 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 

[FR  Doc.  89-11861  Filed  5-17-89:  8:45  amj 

BiUJNO  CODE  4*10-1>4i 


14  CFR  Part  71 

[Airspace  Docket  No.  89-ASO-19] 

Amendment  to  Control  Zone, 
Titusville,  FL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  to  the 
Titusville.  Florida.  Control  Zone  is 
editorial  in  nature.  The  existing 
description  of  the  zone  excludes 
restricted  area  R-2926.  In  May  1988.  the 
various  Cape  Kennedy  restricted  areas 
were  consolidated  and  renamed.  The 
restricted  area  adjacent  to  the  Titusville 
Control  Zone  is  Cape  Canaveral  R-2934. 
The  control  zone  description  is  being 
changed  to  reflect  the  correct  restricted 
area. 


DATES:  EffccUve  Date:  0901  u.t.c.  July 
27, 1989.  Comments  must  be  received  on 
or  before  June  28, 1989. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Federal  Aviation 
Administration,  ASO-530.  Manager. 
Airspace  and  Procedures  Branch, 
Docket  No.  89-ASO-19.  Air  Traffic 
Division.  P.O.  Box  20636,  Atlanta. 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  652. 
3400  Norman  Berry  Drive,  East  Point 
Georgia  30344,  telephone:  (404)  763-7646. 
FOR  FURTHER  INFORMATION  CONTACT 
James  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division.  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta, 
Georgia  30320;  telephone:  (404)  763-7646. 
SUPPlfMENTARY  INFORMATION: 

Request  for  Comments  on  The  Rule 

Although  this  action  is  in  the  form  of  a 
final  rule,  which  involves  amending  the 
description  of  the  Titusville,  Florida. 
Control  Zone,  this  change  is  so  minor 
and  nonsubstantive  that  prior  public 
notice  is  considered  unnecessary.  Since 
no  increase  in  controlled  airspace  wrill 
result  from  this  change,  which  was  not 
preceded  by  notice  and  public 
procedure,  comments  are  invited  on  the 
rule.  When  the  comment  period  ends, 
the  FAA  will  use  the  comments 
submitted,  together  with  other  available 
information,  to  review  the  regulation. 
After  the  review,  if  the  FAA  finds  that 
changes  are  appropriate,  it  will  initiate 
rulemaking  proceedings  to  amend  the 
regulation.  Comments  that  provide  the 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule  and  determining  whether  additional 
rulemaking  is  needed.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  the  need  to 
modify  the  rule. 

The  Rule 

The  purpose  of  this  amendment  to 
§  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
to  correct  the  description  of  the 
Titusville,  Florida,  Control  Zone.  The 
existing  description  makes  reference  to 
Cape  Kennedy  restricted  area  R-2926. 
The  correct  reference  is  Cape  Canaveral 
restricted  area  R-2934.  Section  71.171  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.6E  dated  January  3, 1989. 


21422  FmAani  Register  /  Vol.  54.  No.  95  /  Thursday.  May  18.  1989  /  Rufes  and  RegulatJOTS 


Under  the  circumstances  presented, 
the  FAA  concludes  that  there  is  an 
immediate  need  for  a  regulation  to  make 
this  minor  and  nonsubstaabve  change. 
No  increase  in  controlled  airspace  will 
result  from  this  rule.  Therefore.  1  find 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  unnecessary  and 
contrary  to  the  public  interest 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore.  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evahiation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  a^ect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantia]  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Control  zone. 

Adoption  of  Ibe  Amemfanent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEE}ERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
ExecuUve  Order  10854: 49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  (arraary  iZ  1983);  14 
CFR  11.89. 

$71,171    [Amandadl 

2.  S  71.171  is  amended  as  follows: 
TitusviUe.    Fkiikla  (AnMn4«l| 

By  substituting  the  phrase,  "excluding  the 
portion  within  R-2934"  in  lieu  of  the  existing 
phrase,  "excluding  the  portion  within  R- 
2921" 

Issued  in  East  Point.  Georgia,  on  April  27, 
1989. 
WUliam  D.  Wood. 

Acting  Manager  Air  Traffic  Division. 

Southern  Region. 

(FR  Doc.  69-11919  Filed  5-17-89:  8:45  am] 
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14  CFR  Part  71 

I  AiraiMC*  Oodwl  Na  M-ASO-1 1 1 

AmendoMnt  of  TransitkMi  Are^  Tifton, 
GA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTtOne  Final  rule. 

summary:  This  amendment  to  the 
Tifton.  Georgia,  transition  area  deletes 
that  portion  of  the  700-foot  transition 
area  within  a  five-mile  radius  of  the 
Eaglehead  Airport.  This  airport,  located 
approximately  seven  miles  southwest  of 
the  Henry  Tifl  Myers  Airport,  has  been 
closed.  Also,  a  minor  correction  is  made 
to  the  geographic  position  coordinates  of 
the  Henry  Tift  Myers  Airport. 
EFFECnvi  DAtC  0901  u.t.c.  September 
21, 1989. 

FOfl  RffiTHER  INFOflHATION  CONTACT: 
]ames  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division.  Federal  Aviation 
Administration.  P.O.  Box  20636,  Atlanta. 
Georgia  30320;  telephone:  (404)  763-7646. 

SUPPLEMEtrrARY  INFORMATtOM: 

History 

On  March  17, 1989,  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  amend 
the  Tifton,  Georgia,  transition  area  (54 
FR  11230).  The  Eaglehead  Airport, 
located  approximately  seven  miles 
southwest  of  the  Henry  Tift  Myers 
Airport,  has  been  closed.  Thus,  a  need 
no  longer  exists  to  include  this  airport  in 
the  transition  area.  Additionally,  the 
geographic  position  coordinates  for  the 
Henry  Tift  Myers  Airport  were  to  be 
corrected.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  prc^osal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
published  in  FAA  Handbook  740a6E 
dated  January  3. 1989. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  amends 
the  Tifton.  Georgia,  transition  area  by 
eliminating  the  five-mile  radius  around 
Eaglehead  Airport  and  correcting  the 
geographic  position  coordinates  for  the 
Henry  Tift  Myers  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 


not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Fjiecutrve  Order  10854:  49  U.S.C  loe(g) 
(Revised  Pub.  L  97-449.  )amiary  12. 1963);  14 
CFR  11.69. 

$71,181    (Amendodl 

2.  Section  71.181  is  amended  as 
follows: 

Tifton.  Georgia    [Amended] 

By  amending  the  coordinatM  of  the  Henry 
Tift  Myers  Airport  to  read.  "(Lat  31*2800"  Nm 
Long.  B3°29'00"  W.),"  and  deleting  the  clause, 
"within  a  five-mile  radius  of  Ea^etiead 
Airport  "(Lat.  31''23'00"  N.,  Long.  83'36'00" 
W.)". 

Issued  in  East  Point,  Georgia  on  May  4, 
1989. 

William  D.  Wood. 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 
[FR  Doc.  89-11860  Filed  5-17-89;  8:45  am] 

BtLUNQ  CODE  4S10-1S-M 


14  CFR  Part  71 

[Airspace  Docket  Number  89-ACE-10] 

Alteration  of  Transition  Area— Monroe 
City,  MO 

aoency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action;  Final  rule. 

SUMMARY:  The  nature  of  this  Federal 
action  is  to  alter  the  description  of  the 
Monroe  City,  Missouri,  transition  area 
by  deleting  therefrom  the  1,200-foot 
transition  area  designation.  Since  the 
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Illinois  and  Missouri  transition  areas 
already  provide  for  that  airspace,  it  is 
redundant  to  repeat  it  in  the  Monroe 
City,  Missouri,  transition  area 
description. 

EFFECmfE  date:  0801  U.T.C  September 
21, 1989. 

FOR  pimitner  mformation  contact 
Lewis  G.  Earp,  Airspace  Specialist 
Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division,  ACE-540. 
FAA,  Central  Region,  601  East  12th 
Street,  Kansas  City,  Missouri  64106, 
Telephone  (816)  426-340a 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  amendment  to  Subpart  G 
of  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71]  is  to  alter 
the  transition  area  at  Monroe  City, 
Missouri.  This  transition  area  presendy 
includes  a  1,200-foot  airspace 
description.  Since  the  Illinois  and 
Missouri  transition  areas  already 
provide  for  that  airspace,  it  is 
unnecessary  to  have  it  reiterated  in  the 
Monroe  City,  Missouri,  transition  area 
designation.  Section  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6E  dated 
)anuary  3, 1989.  Accordingly,  action  is 
taken  herein  to  make  this  deletion. 

Since  this  action  elinunates  a 
reduiKiancy,  does  not  require  charting 
changes,  and  does  not  change  the  size  of 
the  transition  area,  it  is  an  amendment 
in  which  the  public  would  not  be 
particularly  interested.  Therefore,  notice 
and  public  procedure  under  5  U.S.C. 
553(b)  are  unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  U,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  2&.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  die  FAR  (14 
CFR  Part  71)  is  amended  as  follows: 


Monroe  City  Regional  Airport  Monroe 
City,  Missouri  [Amended]. 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  at  follows: 

Authority:  49  U.S.C.  1348(a),  13S4(a),  1510; 
Executive  Order  10854;  49  U.&C  106(g) 
(Revised  Pub.  L  97-440,  January  12. 1983);  14 
CFR  11.69. 

$71,181    [Amwided] 

2.  By  amending  S  71.181  as  follows: 
Monroe  City,  Missouri  [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  Monroe  City  Regional  Airport  (lat. 
39°38'05 "N.,  long.  91*43'40"W.)  and  within  4 
miles  each  side  of  the  239°  radial  of  the 
Quincy,  Illinois  VORTAG,  extending  from  the 
5-mile  radius  area  to  8  miles  northeast  of  the 
airport:  within  2.5  miles  each  side  of  the  080* 
bearing  from  the  Monroe  City,  Missouri. 
Airport  extending  from  the  5-mile  radius  area 
to  7.5  miles  of  the  airport. 

Hiis  amendment  becomes  effective  at  0901 
UTC  September  21, 1989. 

Issued  in  Kansas  Qty,  Missouri,  on  April 
28,1988. 

Clarence  E  Ncwbon, 
Manager,  Air  Trafpc  Division. 
(FR  Doc.  89-11857  Filed  5-17-80;  8:45  am] 
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14  CFR  Part  71 

[Airapwe  Deckel  Na  8S-ASO-13] 

AHeration  of  VOR  Federal  Airways, 
North  Carolina 

AGBIcr.  Federal  Ariation 
Administration  (FAA),  DOT. 

ACTION:  Pinal  rule. 

SUMMARY:  This  amendment  alters  the 
descriptions  of  Federal  Airways  V-20, 
V-266,  and  V-409  located  in  the  vicinity 
of  Greensboro,  NC.  The  realignment 
improves  the  fiow  of  traffic  in  the 
Charlotte.  NC,  and  Greensboro  areas  by 
providing  bypass  routes  in  those  areas. 
This  action  enhances  safety  and  reduces 
controller  workload. 

EFFECTIVE  DATE:  0901  U.t.c,  July  27, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-9250. 


SUPPIf  MEMTARV  INFORMATION: 
History 

On  November  30, 1988,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  descriptions  of  VOR 
Federal  Airways  V-20,  V-286.  and  V- 
409  located  in  the  vicinity  of 
Greensboro,  NC  (53  FR  48275).  The 
airway  realignment  enhances  safety  by 
providing  bypass  routes  in  the  Charlotte. 
NC  and  Greensboro  areas,  thereby 
avoiding  the  mix  of  en  route  and 
terminal  traHic.  This  action  improves 
trafiic  flow  and  reduces  delays  and 
controller  workload.  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  71.123  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3. 
1989. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  VOR  Federal  Airways 
V-20,  V-268,  and  V-409  located  in  die 
vicinity  of  Greensboro,  NC.  The  airway 
realignment  enhances  safety  by 
providing  bypass  routes  in  the  Charlotte. 
NC,  and  Greensboro  areas,  thereby 
avoiding  the  mix  of  en  route  and 
terminal  traffic.  This  action  improves 
traffic  flow  and  reduces  delays  and 
controller  workload. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  no^  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator}' 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
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Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  13M(a).  1510; 
ExecuUve  Order  10654: 49  U.S.C.  10e(g) 
(Reviled  Pub.  L  97-449.  January  12. 1963);  14 
CFR  11.09. 

{71.123   [Amandad] 

2.  Section  71.123  is  amended  as 
follows: 

V-ao    lAmandMl) 

By  removing  the  words  "Electric  City,  SC; 
Spartanburg,  SC:  Greensboro,  NC"  and  by 
substituting  the  words  "Electric  City,  SC: 
Sugarloaf  Mountain,  NC;  Barretts  Mountain, 
NG" 


V-ast    IRaviaadl 

From  Electric  City,  SC  to  Spartanburg.  SC. 
From  Greenboro,  NC:  South  Boston.  VA: 
Lawrenceville,  VA;  Franklin.  VA;  Elizabeth 
City.  NC  to  Wright  Brothers.  NC 

V-409    piavlaed] 

From  Charlotte,  NC,  INT  Charlotte  088*  and 
Liberty,  NC  228'  radials;  Liberty;  to  Raleigh- 
Durham.  NC, 

Issued  in  Washington.  DC  on  May  9, 1989. 
Harold  W.  Backer. 

Manager.  Airspace— Rules  and  Aeronautical 
Information  Division. 
[FR  Doc.  80-11918  Filed  5-17-89;  8:45  am] 
MUMQ  coot  4ei0-1»4l 


14  CFR  Part  71 

(Alrapaea  Dockat  Na  88-ANM-23] 

Amandmant  of  Transition  Area, 
Lakevlew,  Oregon 

AOCNCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMANY:  This  action  amends  the 

Lakeview,  Oregon,  Transition  Area.  An 

additional  1,200  feet  of  transition  area 

airspace  is  needed  to  encompass 

turbojet  aircraft  operations  associated 

with  holding  at  Goose  NDB.  Lakeview, 

Oregon. 

imcnvi  DATK  0901  U.T.C..  July  27, 

1989. 

POR  FURTHER  INFORMATION  CONTACT: 

Bob  Brown,  ANM-535,  Federal  Aviation 

Administration.  Docket  No.  88-ANM-23, 

17900  Pacific  Highway  South.  C-«89e6, 

Seattle,  Washington  98168.  Telephone: 

(206)  431-2536. 


SUPPLEMENTARY  INFORMATION: 
History 

On  January  25. 1989.  the  FAA 

proposed  to  amend  Part  71  of  the 

Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  provide  additional  controlled 
airspace  to  accommodate  aircraft 
climbing  in  the  Goose  NDB  holding 
pattern  (54  FR  3614). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Accordingly,  the 
amendment  is  adopted  as  proposed. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3. 
1989. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  provides 
additional  controlled  airspace  to 
accommodate  climbing  in  the  Goose 
NDB  (Lakeview.  Oregon)  holding  pattern 
by  turbojet  aircraft,  lliis  area  will  be 
depicted  on  aeronautical  charfs  enabling 
pilots  operating  in  visual  flight 
conditions  to  circumnavigate  the  area 
and  avoid  conflicting  with  aircraft 
operating  on  Instrument  Flight  Rules 
clearances. 

The  FAA  has  determined  that  this 
regulations  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviaiton  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 


PART  71-DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  1348(a),  1354(a),  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFR  11.69. 

§71.181    [Amandad] 

2.  Section  71.181  is  amended  as 
follows: 

Lakeview.  Oregon    [Amended) 

On  the  eighth  line  after  "RBN",  Change  the 
period  to  a  semi-colon  and  add  the  following: 

"and  that  airspace  within  an  area  bounded 
by  a  line  beginning  at  latitude  42'22'00', 
longitude  120'41'00',  to  latitude  42'22'00', 
longitude  120*1200',  to  latitude  41'48'00'. 
longitude  120'12'00',  to  latitude  41*48'00' 
longitude  12O*41'00',  to  beginning." 

Issued  in  Seattle,  Washington,  on  April  28, 
1989. 

Temple  H.  Johnson.  Jr., 
Manager,  Air  Traffic  Division,  Northwest 
Mountain  Region. 
[FR  Doc.  89-11859  Filed  5-17-89;  8:45  am) 
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14  CFR  Part  71 

(Airspaca  Docket  No.  89-ASO-4] 

Designation  of  Transition  Area, 
Huntingdon,  TN 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  Rule. 

summary:  This  amendment  designates 
the  Huntingdon,  TN.  transition  area  for 
protection  of  Instrument  Flight  Rule  (IFR) 
operations  at  the  Carroll  County  Airport. 
A  Standard  Instrument  Approach 
Procedure  (SIAP)  has  been  developed  to 
serve  the  airport.  This  action  lowers  the 
base  of  controlled  airspace  from  1,200 
feet  to  700  feet  above  the  surface  in  the 
vicinity  of  the  airport.  Concurrent  with 
publication  of  the  SIAP,  the  operating 
status  of  the  airport  will  change  from 
Visual  Flight  Rules  (VFR)  to  IFR. 

EFFECTIVE  DATE:  0901  u.t.c.  October  19, 
1989. 

FOR  FURTHER  INFORMATION  CONTACT 

James  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta, 
Georgia  30320;  telephone:  (404)  763-7646. 


SUPPiaUMTARY 
History 

On  March  1, 1989.  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to 
designate  the  Huntingdon.  TN,  transition 
area  (54  FR  8553).  This  notice  proposed 
to  lower  die  base  of  controlled  airspace 
from  1.200  feet  to  700  feet  above  the 
surface  in  the  vicinity  of  the  Carroll 
County  Airp<Mi.  A  SIAP  has  been 
developed  for  the  airport.  Hie  additional 
controlled  airspace  is  required  for 
protection  of  IFR  aeronautical 
operations.  If  approved,  concurrent  with 
''       publication  of  die  SIAP,  the  operating 
status  of  the  airport  will  be  changed 
from  VFR  to  IFR.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  FAA  iiandbook  7400.6E 
dated  January  3. 1989. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  designates 
the  Huntingdon,  TN.  transition  area.  The 
base  of  controlled  airspace  will  be 
lowered  from  1.200  feet  to  700  feet  above 
the  surfsce  fai  the  vicinity  of  Carroll 
County  Airport  The  additional 
controlled  airspace  is  required  for 
protection  of  IFR  aeronautical 
operations. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  Aem  operationally 
cuirenL  It,  therefore.  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  pr^iaration  of  a 
regidatory  evaluation  aa  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
trafHc  procedures  and  air  navigation,  it 
is  certified  that  diis  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  ci  small  entities 
under  the  criteria  of  tiie  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviatton  safety.  Transition  area. 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 


Adoption  of  1^  Araendmeiit 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  1354(a),  1510: 
Executive  Order  10854: 49  U.S.C  106(g) 
(Revised  Pub.  L  97-448.  January  12, 1963);  14 
CFR  11.6a 

S  71.181    (Amaratedl 

2.  Section  71.181  is  amended  as 
follows: 

HHntiii8doa.TN(New]    - 

That  airspace  extending  upward  from  700 
feet  above  the  surface  widiin  a  7-iniie  radius 
of  the  Carroll  County  Aiiport  (Lat.  36°05'23" 
N.  Long.  88''27'4S"W):  within  3.5  miles  each 
side  of  the  186*  bearing  from  the  Huntingdon 
NDB  (Lat.  36'05'ir'  N,  Long.  88°2810"  W), 
extending  from  the  7-mile  radius  area  to  10 
miles  south  of  the  NDB. 

Issued  in  East  Point  Georgia,  on  May  3, 
1989. 

William  D.  Wood. 

Acting  Manager,  Air  Traffic  Division. 

Southern  Region. 

[FR  Doc.  89-11858  Filed  5-17-«9;  8:45  am] 
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FEDERAL  TRADE  OOmHSSION 

16  CFR  Part  803 

Premerger  Notification;  Reporting  and 
Waiting  Period  Requirements 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Interim  Rule  with  Request  for 
Comments. 

summary:  This  interim  rule  amends  the 
premerger  notification  rules  tliat  require 
the  parties  to  certain  mergers  or 
acquisitions  to  file  reports  with  the 
Federal  Trade  Commission  ("the 
Commission")  and  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  of  tlie  Department  of 
Justice  ("the  Assistant  Attorney 
General"),  and  to  wait  a  specified  period 
of  time  before  consummating  such 
transactions.  The  reporting  and  waiting 
period  requirements  are  intended  to 
enable  these  enforcement  agencies  to 
determine  whether  a  proposed  merger  or 
acquisition  may  violate  the  antitrust 
laws  if  consummated  and.  when 
appropriate,  to  seek  a  preliminary 
injunction  in  federal  court  to  prevent 
constunmation.  This  interim  rule  codifies  . 
the  practices  of  the  Federal  Trade 
Commission  that  make  public 
administrative  grants  of  eariy 
termination  of  the  waiting  period 


through  means  other  than  publication  in 
the  Federal  Register. 

DATE:  The  ir'prim  rule  is  effective  on 
June  19, 19S3.  The  Commission  will, 
however,  accept  comments  on  the 
revised  rule  that  are  received  on  or 
before  June  19. 1989.  and  may  reevaluate 
the  rule  in  light  of  those  comments. 

ADDRESSES:  Written  comments  should 
be  submitted  to  both  (1)  the  Secretary, 
Federal  Trade  CommLasion,  Room  IS^. 
Washingtoa  DC  20580.  and  (2)  the 
Assistant  Attorney  General,  Antitrust 
Division,  Department  of  Justice.  Room 
3214,  Washington.  DC  20530. 

FOR  FURTHER  MFORMAT10N  CONTACT 
Thomas  F.  Hancock,  Attorney, 
Premerger  Notification  Office,  Bureau  of 
Competition.  Room  303,  Federal  Trade 
Commission.  Washington,  DC  20580. 
Telephone:  (202)  326-3100. 

SUPPLEMENTARY  INFORBIATION: 

Regulatory  Flexiblfity  Act 

This  amendment  to  the  Hart-Scott- 
Rodino  premerger  notification  rules  is 
purely  technical  relating  to  the 
procedures  the  Commission  and  the 
Assistant  Attorney  General  will  use  to 
make  public  information  about  their 
decisions  not  to  take  enforcement  action 
during  the  waiting  period  provided  in 
section  7A(b)  of  the  Clayton  Act  This 
amendment  does  not  affect  the 
substantive  oUigations  of  persons 
subject  to  the  act's  notification 
requirement 

This  amendment  is  not  subject  to 
notice  and  comment  under  the 
Administrative  Procedure  Act  5  U.&C 
553(b)(A).  The  requirements  of  the 
Regulatory  Flexibility  Act  also  do  not 
apply.  5  U.S.C.  601(2). 

Paperwork  ReductioB  Act 

The  Hart-Scott-Rodino  Premerger 
Notification  rules  and  report  form 
contain  information  collection 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  44  U.S.C. 
3501-3518.  Tliese  requirements  were 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  (OMB  Control 
No.  3084-0005).  Because  this  amendment 
would  not  affect  the  information 
collection  requirement  of  the  premerger 
notification  program,  the  amendment 
has  not  been  submitted  to  OMB  for 
review  under  seUon  3504(h)  of  the 
Paperwork  Reduction  Act. 

Background 

Section  7A  of  the  Clayton  Act  ("the 
act"),  15  U.S.C.  18a,  as  added  by 
secti(m8  201  and  202  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976,  requires  persons  contemplating 
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certain  acquisitions  of  assets  or  voting 
securities  to  give  advance  notice  to  the 
Commission  and  the  Assistant  Attorney 
General  and  to  wait  certain  designated 
periods  before  the  consummation  of 
such  acquisitions.  The  transactions  to 
which  the  advance  notice  requirement  is 
applicable  and  the  length  of  the  waiting 
period  required  are  set  out  respectively 
in  subsections  (a)  and  (b)  of  section  7A. 

Subsection  7A(d)(l)  of  the  act.  15 
U.S.C.  18a(d](l).  directs  the  Commission, 
with  the  concurrence  of  the  Assistant 
Attorney  General,  in  accordance  with  5 
U.S.C,  553,  to  require  that  the 
notirication  be  in  such  form  and  contain 
such  information  and  documentary 
material  as  may  be  necessary  and 
appropriate  to  determine  whether  the 
proposed  transaction  may,  if 
consummated,  violate  the  antitrust  laws. 
Subsection  7A(d)(2)  of  the  act,  15  U.S.C. 
18a(d)(2),  grants  the  Commission,  with 
the  concurrence  of  the  Assistant 
Attorney  General,  in  accordance  with  5 
U.S.C.  553.  the  authority  (A)  to  defme 
the  terms  used  in  the  act.  (B)  to  exempt 
additional  persons  or  transactions  from 
the  act's  notification  and  waiting  period 
requirements,  and  (C)  to  prescribe  such 
other  rules  as  may  be  necessary  and 
appropriate  to  carry  out  the  purposes  of 
section  7A. 

On  July  31. 1978,  the  Coihmission. 
with  the  concurrence  of  the  Assistant 
Attorney  General,  promulgated  final 
premerger  notification  rules  pursuant  to 
subsections  7A(d)(l)  and  (2).  See  43  FR 
33451.  The  rules  have  been  modified 
several  times  since  they  were  first 
promulgated.  The  rules  are  divided  into 
three  parts,  which  appear  at  16  CFR 
Parts  801,  802.  and  803.  Part  801  defines 
a  number  of  the  terms  used  in  the  act 
and  rules,  and  explains  which 
acquisitions  are  subject  to  the  reporting 
and  waiting  period  requirements.  Part 
802  contains  a  number  of  exemptions 
from  these  requirements.  Part  803 
explains  the  procedures  for  complying 
with  the  act.  The  Notification  and 
Report  Form,  which  is  completed  by 
persons  required  to  file  notification,  is 
an  appendix  to  Part  803  of  the  rules. 

Statement  of  basis  and  Purpose  for  (he 
Commission's  Revision  of  Its  Premerger 
Notification  Rules 

The  Commission  has  long  had  a 
practice  of  making  public  the 
enforcement  agencies'  decisions  to  grant 
early  termination  of  the  Hart-Scott- 
Rodino  waiting  period  both  formally  in 
the  Federal  Register  and  informally  over 
the  phone  and  through  the  Commission's 
Public  Reference  Section.  Recently,  it 
came  to  the  Commission's  attention  that 
persons  could  profit  because  of  their 
knowledge  and  use  of  these  practices  to 


obtain  information  about  early 
terminations  to  the  detriment  of  other 
investors  who  were  not  aware  that  the 
information  was  available.  This  revision 
of  S  803.11(c)  of  the  premerger 
notification  rules,  16  CFR  803.11(c), 
codifies  the  Commission's  informal 
procedure  and  provides  notice  to  the 
public  that  the  procedure  exists. 

Section  7A(a)  of  the  act  provides  that 
persons  of  a  specified  size 
contemplating  acquisitions  of  a  specified 
size  must  file  notification  with  the 
antitrust  enforcement  agencies  and  wait 
a  designated  period  of  time  before 
consummating.  The  waiting  period, 
designated  in  section  7A(b)(l)  of  the  act, 
generally  begins  when  Loth  parties  to 
the  transaction  file  notification  and  ends 
thirty  days  later.  Section  7A(b)(2)  of  the 
act  empowers  the  Commission  and  the 
Assistant  Attorney  General  to  terminate 
the  waiting  period  provided  by  section 
7A(b)(l)  of  the  act  in  particular 
transactions  before  it  would  otherwise 
expire.  15  U.S.C.  18a(b)(2).  The  act 
further  specifies  that  when  parties 
receive  early  termination  of  the  waiting 
period  the  Commission  and  the 
Assistant  Attorney  General  "promptly 
shall  cause  to  be  published  in  the 
Federal  Register  a  notice  that  neither 
intends  to  take  any  action  within  such 
period  with  respect  to  such  acquisition." 
Id.  When  the  Commission  promulgated 
the  premerger  notification  rules  it 
acknowledged  this  requirement.  In 
S  803.11(c),  the  Commission  stated  that 
early  termination  would  be  effective 
upon  notice  to  any  requesting  person  by 
phone,  that  this  communication  would 
be  confirmed  in  writing,  and  that  "notice 
thereof  shall  be  published  in  the  Federal 
Register  in  accordance  with  section 
7A(b)(2)."  16  CFR  803.11(c). 

The  statutory  requirement  that  the 
Commission  publish  notice  of  grants  of 
early  termination  indicates  Congress' 
intent  that  this  information  should  be 
made  public  promptly.  This  provision  is 
one  of  the  few  exceptions  to  the  broad 
grant  of  confidentiality  accorded 
information  filed  with  the  enforcement 
agencies  in  connection  with  a  premerger 
notification  filing.  See  section  7A(h)  of 
the  act.  15  U.S.C.  18a(h).  The  legislative 
history  does  not  reveal  why  Congress 
included  this  provision  or  what 
Congress  intended  to  achieve  by  its 
inclusion.  But  the  fact  that  it  was 
included  evidences  Congress' 
willingness  to  depart  from  its  policy  of 
strict  confidentiality  to  assure  that 
information  concerning  the  agencies' 
decisions  not  to  take  any  action  to 
prevent  consummation  of  particular 
transactions  be  made  public. 


The  present  revision  in  §  803.11(c) 
reflects  the  Commission's  practices 
administering  the  premerger  notification 
program.  Over  the  last  six  years,  the 
Commission's  Premerger  Notification 
Office  has  sent  a  Notice  to  the  Federal 
Register  every  two  weeks  listing  early 
terminations  granted  during  the 
preceding  two-week  period.  This 
practice  was  adopted  after  the 
Commission  issued  its  Formal 
Interpretation  in  August  of  1982 
eliminating  the  requirement  that  parties 
provide  a  business  reason  to  qualify  for 
early  termination.  As  a  result  of  the 
Formal  Interpretation,  requests  for  and 
grants  of  early  termination  increased 
significantly.  (In  FY  82  early  termination 
was  requested  in  222  transactions  and 
granted  in  142,  in  FY  83  it  was  requested 
in  606  transactions  and  granted  in  495. 
and  in  FY  88  it  was  requested  in  2433 
transactions  and  granted  in  1880.)  This 
change  in  procedure  was  adopted 
because  of  the  time  and  expense  to 
continue  the  prior  practice  of  daily 
publication  and  a  separate  notice  for 
each  transaction. 

While  the  practice  of  publishing 
notice  every  two  weeks  (rather  than 
daily)  is  preferable  administratively,  it 
can  result  in  delays.  For  example,  there 
is  a  four-day  delay  between  the  time  a 
Notice  is  sent  to  the  Federal  Register 
and  the  time  it  actually  appears  in  print. 
Thus,  publication  occurs  anywhere 
between  four  days  and  three  weeks 
after  the  grant  of  early  termination. 
Under  this  procedure,  parties  to  a 
transaction  may  be  informed  of  early 
termination  several  weeks  before  the 
public  has  access  to  this  information 
through  the  Federal  Register. 

In  part  because  of  this  delay,  but 
primarily  because  this  information  was 
to  be  published  soon  in  the  Federal 
Register,  it  was  determined  early  in  the 
program's  history  that  it  was  desirable 
and  appropriate  to  make  information 
about  early  terminations  public  in  other 
ways  as  soon  as  the  parties  had  been 
informed  that  early  termination  had 
been  granted.  As  a  result,  the  Premerger 
Notification  Office  has  provided 
information  about  early  terminations  in 
response  to  telephone  inquiries.  The 
Premerger  Notification  Office  also  made 
available,  in  the  Commission's  Public 
Reference  Section,  a  list  of  early 
terminations  granted. 

These  dissemination  procedures  were 
discontinued  this  past  summer.  It 
appears  that  some  investors  could  have 
profited  from  their  knowledge  and  use  of 
access  to  this  information  to  the 
detriment  of  other  investors  who  were 
unaware  that  the  information  was 
available.  Upon  learning  of  this 
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disparity  of  information,  the 
Commission  suspended  these 
dissemination  procedures  until  it  could 
establish  procedures  to  make  the  public 
at  large  aware  of  how  the  early 
terminations  would  be  available,  and 
the  Commission  could  consider  whether 
it  was  appropriate  to  release  the 
information  by  methods  other  than  the 
Federal  Register. 

The  Commission  has  determined  that 
sections  7A(b)(2)  and  7A(h)  do  not 
preclude  the  use  of  means  other  than  the 
Federal  Register  to  make  information 
about  early  terminations  public.  The 
reference  in  the  act  to  publication  in  the 
Fedo'al  Register  does  not  limit  the 
release  of  this  information  exclusively  to 
this  means.  This  reference  merely 
assures  that  the  information  will 
promptly  be  made  public  in  some 
manner.  So  long  as  the  information  is 
published  in  the  Federal  Register  the 
Commission  is  free  also  to  make  it 
public  in  other  ways  which  are  more 
efficient  and  less  costly. 

The  Commission  has  determined  that 
there  is  no  reason  why  the  public  should 
not  be  informed  of  grants  of  early 
termination  as  soon  as  practicable.  This 
is  particularly  true  for  transactions 
involving  companies  whose  stock  is 
publicly  traded.  One  solution  might  be 
to  publish  more  frequent  notices  in  the 
Federal  Register.  But  this  would  be  very 
costly  and  would  still  result  in  delays  of 
four  days  or  more.  The  Commission  has 
determined  that  making  this  information 
public  through  its  Public  Reference 
section  is  a  less  costly  and  more 
efficient  alternative. 

The  present  change  in  §  803.11(c) 
makes  clear  that  the  Commission  may 
use  other  means  to  make  public  grants 
of  early  termination.  The  new  language 
will  put  the  public  on  notice  that  other 
procedures  may  be  used  to  make  this 
information  public.  The  effective  date  of 
the  new  provision  is  delayed  for  30  days 
so  that  persons  filing  notification  will 
know  that  this  information  may  be  made 
public  in  ways  in  addition  to  the  Federal 
Register  before  they  request  early 
termination. 

The  Commission  will  provide  in  the 
Pubhc  Reference  Section  of  the 
Commission's  headquarters  each  work 
day  a  list  of  transactions  in  which  early 
termination  was  granted  the  previous 
work  day.  This  information  will  also  be 
made  available  through  the  Public 
Reference  Section's  telephone 
information  system  which  can  be 
reached  using  a  touch  tone  phone  by 
calling  (202)  326-2222.  The  information 
will  be  available  on  a  prerecorded 
message.  These  procedures  will  give  the 
public  access  to  this  information  without 
imposing  an  undue  administrative 

burden  on  the  Commission.  Release  of 
this  information  will  supplement  the 


current  schedule  of  publication  in  the 
Federal  Register.  This  information  will 
not  be  available  through  the  Premerger 
Notification  O^ice.  We  note  that  several 
commercial  reporting  services  have 
expressed  interest  in  obtaining  this 
information.  Thus  we  expect  that  the 
information  will  be  made  available 
expeditiously  by  wire  to  their 
subscribers  nationwide.  The 
Commission  will  make  information 
about  early  terminations  available 
through  additional  means  as  they 
become  available.  In  addition,  the 
Commission  may  revise  its  public  notice 
procedures  in  response  to  comments. 
The  Commission  specifically  invites 
comments  on  the  procedures  it  plans  to 
adopt.  We  hope  to  receive  comments  as 
to  how  best  to  implement  the  procedures 
so  that  all  members  of  the  public  are 
placed  on  equal  footing.  Future 
modifications  will  be  publicly 
announced  through  the  Public  Reference 
Section  and  through  press  releases. 

list  of  SubjecU  in  16  CFR  Part  803 

Antitrust. 

Interim  Rule 

The  Commission  amends  Title  16 
Chapter  I.  Subpart  H.  The  Code  of 
Federal  Regulations  as  follows: 

PART  803— {AMENDED] 

1.  Authority.  The  authority  citation  for 
Part  803  continues  to  read  as  follows: 

Authority:  Sec.  7A(d)  of  the  Clayton  Act  15 
U.S.C.  18a(d).  as  added  by  sec.  201  of  the 
Hart-Scott-Rodino  Antitrast  Improvements 
Act  of  1976,  Pub.  L  94-435,.  90  Stat.  1390. 

2.  The  Commission  amends  the  rules 
by  revising  §  803.11(c]  to  read  as 
follows: 

§803.11    lAmendedl 

«         *         *         *         * 

(c)  The  Federal  Trade  Commission 
and  the  Assistant  Attorney  General  may 
in  their  discretion  terminate  a  waiting 
period  upon  the  written  request  of  any 
person  filing  notification  or. 
notwithstanding  paragraph  (a)  of  this 
section,  sua  sponte.  A  request  for 
termination  of  the  waiting  period  shall 
be  sent  to  the  offices  designated  in 
§  803.10(c).  Termination  shall  be 
effective  upon  notice  to  any  requesting 
person  by  telephone,  and  such  notice 
shall  be  given  as  soon  as  possible.  Such 
notice  shall  also  be  confirmed  in  writing 
to  each  person  which  has  filed 
notification,  and  notice  thereof  shall  be 
published  in  the  Federal  Register  in 
accordance  with  section  7A(b)(2).  The 
Federal  Trade  Commission  and  the 
Assistant  Attorney  General  also  may 
use  other  means  to  make  the  termination 
public,  prior  to  publication  in  the  Federal 


Register  in  a  manner  that  will  make  the 
information  equally  accessible  to  all 
members  of  the  public. 

***** 

Donald  S.  Clark, 

Secretary. 

|FR  Doc.  89-11958  Filed  5-17-89;  8:45  am) 

HLUN6  COOC  67S0-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  144 

Underground  Injection  Control 
Program 

CFR  Correction 

In  the  July  1, 1988  revision  of  Title  40 
(Parts  100  to  149)  of  the  Code  of  Federal 
Regulations,  on  page  613,  second 
column,  in  paragraph  (h)  of  §  144.1,  the 
cite  now  reading  "§  256.430"  should  read 
•■§  265.430". 

BILUNG  CODE  1S0S-02-M 


40  CFR  Part  180 

IPP  8F366S/R1027;  FRL-3573-2]      • 

Pesticide  Tolerances  for  Glyphosate 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  rule  establishes  a 
regulation  to  permit  the  residues  of  the 
herbicide  glyphosate  (A^- 
(phosphonomethyl)-glycine)  and  its 
metabolite  aminomethylphosphonic  acid 
resulting  from  the  application  of  the 
sodium  sesqui  salt  for  plant  growth 
regulator  purposes  in  or  on  peanuts  at 
0.1  part  per  million  (ppm),  peanut  hay  at 
0.5  ppm,  and  peanut  hulls  at  0.5  ppm. 
The  rule  was  requested  by  Monsanto 
Co. 

EFFECTIVE  DATE:  May  18. 1989. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  (PP 
8F3665/R1027),  may  be  submitted  to  the: 
Hearing  Clerk  (A-110).  Environmental 
Protection  Agency,  Room  3708,  401  M 
Street  SW.,  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Robert  J.  Taylor,  Product 
Manager  (PM)  25,  Registration 
Division  (H-7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington.  DC  20460 
Office  location  and  telephone  number; 
Room  243,  Crystal  Mall  «2, 1921 
Jefferson  Davis  Highway,  Arlington. 
VA  22202.  (703)-557-1800. 
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mtfnjnmmmt  iwrowiuTioii.  EPA 
issued  a  notice  in  the  Federal  Register  of 
October  12. 1988  (53  PR  39783).  that 
announced  that  the  Monsanto  Co.,  1101 
17th  Street  NW..  Washington.  DC  20036. 
had  submitted  a  pesticide  petition  (PP) 
8F36e5,  proposing  to  amend  40  CFR 
180.364  by  establishing  a  regulation  to 
permit  residues  of  the  herbicide 
glyphosate  [N- 

(pho8phonomethyI)gIycine)  and  its 
metaboUte  aminomethylphosphonic  acid 
(AMPA)  resulting  from  the  application 
of  the  herbicide  glyphosate  (^• 
(phosphonomethyl)glycine)  and  its 
metabolite  aminomethylphosphonic  acid 
(AMPA)  resulting  from  the  application 
of  the  sodium  sesqui  salt  for  plant 
growth  regulator  purposes  in  or  on 
peanuts  at  0.1  ppm,  peanut  hay  at  0.5 
ppm,  and  peanut  hulls  at  0.5  ppm. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purposes  for  which  the 
tolerances  are  sought.  The  data 
submitted  in  support  of  the  tolerances 
include  a  2-year  oncogenicity  study  in 
mice  fed  dosages  of  0. 150. 750,  and  4.500 
milligrams/kilogram/day  (mg/kg/day) 
with  an  equivocal  (uncertain]  oncogenic 
effect  at  4.500  mg/kg/day;  a  chronic 
feeding/oncogenicity  study  in  rats  fed 
dosages  of  0, 3, 10,  and  31  mg/kg/day 
with  no  oncogenic  effects  observed 
under  the  conditions  of  the  study  at  dose 
levels  up  to  and  including  31  mg/kg/day 
(highest  dose  tested  [HDT]]  and  a 
systemic  no-observed-effect  level 
(NOEL)  of  31  mg/kg/day;  a  1-year 
chronic  oral  study  in  dogs  fed  dosage 
levels  of  0,  20. 100,  and  500  mg/kg/day 
with  a  NOEL  of  500  mg/kg/day;  a 
teratology  study  in  rats  given  levels  of  0, 
300, 1,000  and  3,500  mg/kg/day  %vith  no 
teratogenic  effects  occurring  up  to  and 
including  3,500  mg/kg/day  (HDT), 
maternal  and  fetotoxic  NOELs  of  1,000 
mg/kg/day;  a  teratology  study  in  rabbits 
given  dosage  levels  of  0.  75, 175,  and  350 
mg/kg/day  with  no  teratogenic  effects 
occurring  up  to  and  including  350  mg/ 
kg/day  (HDT),  a  maternal  NOEL  of  175 
mg/kg/day,  and  a  fetotoxic  NOEL  of  350 
mg/kg/day  (HDT);  a  three-generation 
reproduction  study  in  rats  fed  dosage 
levels  of  0,  3, 10,  and  30  mg/kg/day  with 
a  NOEL  of  10  mg/kg/day;  a  mutagenic 
test — chromosomal  aberration  in  vitro 
(no  aberrations  in  Chinese  hamster 
ovary  cells  were  caused  with  and 
without  S-0  activation);  a  mutagenic 
test — DNA  repair  in  rat  hepatocytes 
(negative);  a  mutagenicity  test — in  vivo 
bone  marrow  cytogenic  in  rats 
(negative);  a  mutagenicity  test — rec 


assay  with  B.  Bubtilia  (negative);  a 
mutagenicity  test — reverse  mutation 
with  5.  typhimurium  (negative);  a 
mutagenicity  (Ames)  test  with  S. 
typhimurium  (negative);  and  a  dominant 
lethal  mutagenicity  test  in  mice 
(negative). 

The  acceptable  daily  intake  (ADI) 
based  on  the  three-generation  rat 
reproduction  study  (NOEL  of  10  mg/kg/ 
day)  and  using  a  hundredfold  safety 
factor  is  calculated  to  be  0.1  mg/kg/day. 
The  theoretical  maximimi  residue 
contribution  (TMRC)  for  published  and 
unpublished  but  approved  tolerances  is 
0.005004  mg/kg/day,  which  utilizes  5.0 
percent  of  the  ADL  This  revision  does 
not  increase  the  TMRC  and  will  not 
increase  the  percentage  of  the  ADI 
utilized. 

Desirable  data  lacking  are  a  repeat  of 
the  mouse  and  rat  oncogenicity  studies. 
There  are  currently  no  actions  pending 
against  the  continued  registration  of  this 
pesticide.  No  detectable  residues  of  N- 
nitrosoglyphosate,  a  contaminant  of 
glyphosate,  are  expected  to  be  present 
in  the  commodities  for  which  tolerances 
are  established.  The  oncogenic  potential 
of  glyphosate  is  not  fully  understood. 
Because  of  the  equivocal  (uncertain) 
nature  of  the  oncogenic  response  in 
mice,  the  Agency  referred  the  issue  to 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  Science 
Advisory  Panel  (SAP)  for  a  "Weight  of 
the  Evidence"  classification.  After 
reviewing  all  available  evidence,  the 
SAP  proposed  that  glyphosate  be 
classified  as  a  "Class  D  Oncogen"  or 
having  "inadequate  animal  evidence  of 
oncogenicity,"  and  reconmiended  a  Data 
Call-In  for  further  studies  in  rats  and/or 
mice  to  clarify  unresolved  questions. 
After  a  review  c^  all  available 
information,  the  Agency  decided  to 
classify  glyphosate  as  a  "Class  D 
Oncogen"  and  also  to  request  a  repeat 
of  the  mouse  oncogenicity  study. 
Because  of  the  large  difference  between 
the  high  dose  tested  in  the  rat  and 
mouse  oncogenicity  studies,  the  rat 
oncogenicity  study  was  rereviewed.  The 
rereview  indicated  that  a  maximum 
tolerated  dose  (MTD)  may  not  have 
been  reached  in  that  study.  Therefore, 
the  Agency  decided  to  also  request  a 
repeat  of  the  rat  oncogenicity  study  at 
doses  high  enough  to  reach  an  MTD.  The 
Agency's  policy  has  been  to  issue  new 
use  registrations  in  which  the  resulting 
change  in  TMRC  is  less  than  1  percent: 
however,  any  significant  new  use 
registrations  will  be  handled  on  a  case- 
by-case  basis  and  may  not  be  issued 
until  issues  in  the  Glyphosate 
Registration  Standard  have  been 
resolved.  Monsanto  Co.  has  been 


notified  of  these  conclusions  and 
deficiencies  by  the  Glyphosate 
Registration  Standard  dated  June  30, 
1986. 

The  nature  of  the  residue  in  plants  is 
adequately  understood,  and  an 
adequate  analytical  method  (gas-liquid 
chromatography  with  a  flame 
photometric  detector)  is  available  for 
enforcement  purposes  in  Volume  II  of 
the  Food  and  Drug  Administration 
Pesticide  Analytical  Manual.  The 
established  tolerances  on  liver  and 
kidney  of  cattle,  goats,  hogs,  horses, 
poultry,  and  sheep  are  considered 
adequate  to  cover  residues  of 
Klyphosate  and  AMPA  resulting  from 
the  proposed  use  of  glyphosate  sodium 
sesqui  salt  on  peanuts. 

Based  on  the  information  considered 
by  the  Agency,  it  is  concluded  that  the 
tolerance  established  by  amending  40 
CFR  Part  180  will  protect  the  public 
health.  Therefore,  the  tolerance  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  docimient  in  the 
Federal  Register,  ffle  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  OfHce  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certlHcation 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (40 
FR  24950) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reportmg  and 
recordkeeping  requirements. 


Federal  Register  /  Vol.  54.  No.  95  /  Thursday.  May  18.  1989  /  Rules  and  Regulations  21423 


-    Dated:  May  9. 1989. 
Douglas  O.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-[AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.364  is  amended  by 
removing  entries  for  the  commodities 
peanuts;  peanut,  hay;  and  peanut,  hulls 
from  paragraph  (a)  and  adding  and 
alphabetically  inserting  them  in 
paragraph  (b).  to  read  as  follows: 

$180,364    Glyphosate:  tolerances  for 

residues. 

*        ♦        ♦        *        • 

(b)  •  *  * 


Commodities 


Part  per 
million 


Peanuts o.l 

Peanut  hay 0.5 

Peanut  hulls 0.5 


[FR  Doc.  89-12038  Filed  5-17-^9;  8:45  am] 

BILUNQ  CODE  SSW-SO-M 


40  CFR  Part  700 
[OPTS-2600003;  FRL-3571-91 

Fees  for  Processing  Premanufacture 
Notices,  Exemption  Applications  and 
Notices,  and  significant  New  Use 
Notices;  Change  in  Mailing  Address 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  change. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  issuing  this  rule  to 
change  the  mailing  address  for 
remittance  of  user  fees  under  section  5 
of  the  Toxic  Substances  Control  Act 
(TSCA).  This  amendment  establishes  a 
unique  address  for  the  remittance  of 
these  fees  which  should  reduce  delays 
in  notifying  appropriate  EPA  staff  of 
user  fee  receipt. 
EFFECTIVE  DATE:  May  18. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl.  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44,  401  M  St., 
SW.,  Washington.  DC  20460.  Telephone: 
(202-554-1404),  TDD:  (202-554-0551). 
SUPPlfMENTARY  INFORMATION:  This 
change  is  being  made  to  provide  a 


unique  mailing  address  for  TSCA 
section  5  user  fees.  Previously,  the 
address  for  TSCA  section  5  user  fees 
was  the  same  as  that  for  other  fees 
submitted  to  EPA.  The  establishment  of 
a  mailing  address  unique  for  the 
remittance  of  section  5  user  fees  should 
reduce  the  delays  in  notifying 
appropriate  EPA  staff  of  user  fee 
l^ceipts.  TSCA  section  5  user  fees  that 
are  sent  to  P.O.  360277M  subsequent  to 
the  effective  date  of  this  amendment, 
will  continue  to  be  forwarded  to  EPA 
Headquarters  for  processing. 

Because  this  is  a  non-substantive, 
procedural  amendment,  notice  and 
comment  are  not  necessary  and  this 
amendment  becomes  effective 
immediately  upon  publication  in  the 
Federal  Register. 

List  of  Subjects  in  40  CFR  Part  700 

Chemicals.  Environmental 
Protection,  User  fees. 

Dated:  May  4, 1989. 
Charles  L  EUuns, 
Director,  Office  of  Toxic  Substances. 

Accordingly.  40  CFR  Part  700  is 
amended  as  follows: 

PART  700— [AINENDED] 

1.  The  authority  citation  for  Part  700 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2825. 

2.  In  §  700.45  by  revising  paragraph 
(e)(2)  to  read  as  follows; 

§  700.45    Fee  payments. 

*  *         ♦         »         * 

(e)  •  *  * 

(2)  Each  remittance  shall  be  sent  to 
the  Environmental  Protection  Agency, 
HQ  Accounting  Operations  Branch  (PM- 
226),  P.O.  360399M.  Pittsburgh,  PA 
15251-6399.  ATTN:  TSCA  User  Fee. 

*  *        *        «        * 

[FR  Doc.  89-11817  Filed  5-17-89:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  68 

ICC  Docket  No.  87-124;  FCC  89-137] 

Telephone  Hearing  Aid  Compatibility 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  amends  Part 
68  of  its  rules  to  require  nearly  all 
telephones  manufactured  in  or  imported 
into  the  United  States  after  August  16, 
1989  to  be  hearing  aid  compatible.  These 


rule  modifications  were  made  to  ensure 
that  hearing  impaired  persons  have 
reasonable  access  to 
telecommunications  services  and 
equipment  and  to  comply  with  the 
Hearing  Aid  Compatibility  Act  of  1988. 

effective  date:  August  17.  1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  James,  Common  Carrier  Bureau, 
(202)  634-1831. 

SUPPLEMENTARY  INPOMIATION:  This  is  a 
summary  of  the  First  Report  and  Order 
(FR&O)  in  CC  Docket  No.  87-124 
adopted  by  the  Commission  on  May  4. 
1989,  and  released  on  May  11, 1989.  The 
full  text  of  the  item  may  be  examined  in 
the  Commission's  Docket  Branch.  Room 
230, 1919  M  Street  NW..  Washington, 
DC,  during  regular  business  hours  or 
purchased  from  the  Commission's  copy 
contractor  International  Transcription 
Services,  2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037,  telephone  (202) 
857-3800. 

The  Commission's  current  rules 
require  telephones  classified  as 
"essential" — meaning  telephones 
provided  for  emergency  use.  coin 
telephones  and  other  telephones 
frequently  used  by  the  hearing 
impaired—be  internally  compatible  with 
hearing  aids.  A  number  of  parties  have 
presented  arguments  to  us  suggesting 
that  these  rules  may  not  be  enough.  In 
response,  the  Commission  initiated  CC 
Docket  No.  87-124,  to  gather  information 
on  what,  if  any,  additional  rules  or  rule 
revisions  are  needed  to  assure  that  the 
disabled  of  America  have  reasonable 
access  to  telecommunications  services. 
In  the  Notice  of  Proposed  Rulemaking 
phase  of  this  proceeding,  the 
Commission  proposed  that  the  definition 
of  "essential  telephones"  be  expanded 
to  include  all  credit  card  telephones  and 
workplace  telephones  located  in 
common  areas  likely  to  be  used  by 
hearing  impaired  employees. 

On  August  17. 1988,  the  "Hearing  Aid 
Compatibility  Act  of  1988 ".  Pub.  L  100- 
394  (HAC  Act)  was  enacted.  This  law 
amends  Section  710(b]  of  the 
Communications  Act  of  1934.  It  requi.'-es 
almost  all  telephones  manufactured  in 
or  imported  into  this  country  more  than 
one  year  after  its  enactment  to  be 
hearing  aid  compatible.  The  new  law 
exempts  refurbished,  repaired  or  resold 
telephones,  telephones  used  with  public 
and  private  mobile  radio  ser\'ices,  and 
secure  telephones  used  for  classified 
communications.  The  HAC  Act  provides 
up  to  three  years  for  cordless  telephones 
to  comply  with  the  requirement.  It 
directs  the  Commission  to  review  the 
exceptions  for  public  and  private  mol'  !e 
telephones  periodically  and  to  rescind 
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them  if  they  are  no  longer  warranted. 
Also,  the  HAC  Act  grants  the 
Commission  authority  to  waive  the 
hearing  aid  compatibility  requirement 
with  respect  to  new  telephones  if 
telephone  manufacturers  can 
demonstrate  it  is  infeasible  or  too  costly 
to  meet  this  standard. 

In  response  to  the  HAC  Act,  the 
Commission  issued  a  Further  Notice  of 
Proposed  Rulemaking  (FNPRM)  on 
February  18. 1989.  In  the  FNPRM.  the 
Commission  proposed  to  codify  rules 
which  closely  follow  the  HAC  Act  and 
to  abandon  its  efforts  to  expand  the 
defmition  of  "essential"  telephones.  The 
decision  to  forego  expansion  of  the 
essential  telephone  class  was  based  on 
the  language  of  the  HAC  Act  which, 
over  time,  requires  nearly  all  telephones 
to  be  hearing  aid  compatible.  In  this 
FR&O,  the  Commission  amends  Part  68 
of  its  rules  to  comply  with  the  HAC  Act. 

Estimated  Avenge  Burden  Hours  Per 
Response:  3  Hours 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  3  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission.  Office  of  Managing 
Director,  Washington,  DC  20554.  and  to 
the  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  Washington.  DC  20503. 

Conclusion  and  Ordering  Clauses 

The  new  rules  contained  herein  have 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  impose  a  new  or  modified 
information  collection  requirement  on 
the  publia  Implementation  of  these  new 
rules  will  be  subject  to  approval  by  the 
OfTice  of  Management  and  Budget  as 
prescribed  by  the  Act 

For  the  purposes  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604,  the 
Commission  certi^es  that  this  report  and 
order  will  not  have  a  substantial 
economic  impact  on  a  significant 
number  of  entities.  Where  alternative 
resolutions  were  available,  we  have 
chosen  the  least  costly  alternative  and 
in  some  instances  eliminated 
unnecessary  requirements.  This  order 
fulfills  the  instructions  of  Congress 
described  in  the  HAC  Act 

Accordin^y,  it  is  ordered,  pursuant  to 
Sections  1  and  4(i]  of  the 


Communications  Act,  47  U.S.C.  151  and 
154(i],  and  the  Hearing  Aid 
Compatibility  Act  of  1968,  Pub.  L.  100- 
394.  that  Part  68  of  the  Commission's 
Rules  is  amended  as  shown  at  the  end  of 
this  document  effective  August  17. 1989. 

List  of  Subjects  in  47  CFR  Part  68 

Defmitions,  Hearing  aid  compatible 
telephones.  Waivers.  Notice  of  Non- 
hearing  aid  compatibility. 
Federal  Communications  Commission. 
Donna  R.  Searcy. 

Secretory- 
Part  68  of  the  Commission's  Rules  and 
Regulations  (Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations.  Part  68)  is 
amended  as  follows: 

PART  68-{  AMENDED] 

1.  The  authority  citation  for  Part  68 
continues  to  read  as  follows: 

Authority:  Sees.  4,  201.  202,  203,  204,  205. 
208.  215.  21&  313,  314. 403.  404,  4ia  602,  48 
Stat,  as  amended.  1066. 1070. 1071, 1072, 1073, 
1076. 1077. 1087. 1094. 1098, 1102;  47  U.S.C 
154.  201,  202.  203,  204.  205,  208,  215,  218.  313. 
314,  403,  404,  410,  602,  unless  otherwise  noted. 

2.  Section  68.3  is  amended  to  add  the 
following  definitions: 

968,3.    Definitions. 


Essential  Telephones:  Means  only 
coin-operated  telephones,  telephones 
provided  for  emergency  use,  and  other 
telephones  frequently  needed  for  use  by 
persons  using  such  hearing  aids. 

Private  Radio  Services:  Means  private 
land  mobile  radio  services  and  other 
conununications  services  characterized 
by  the  Conunission  in  its  rules  as  private 
radio  services. 

Public  Mobile  Services:  Means  air-to- 
ground  radiotelephone  services,  cellular 
radio  telecommunications  services, 
offshore  radio,  rural  radio  service, 
public  land  mobile  telephone  service, 
and  other  common  carrier  radio 
communications  services  covered  by 
Part  22  of  Title  47  of  the  Code  of  Federal 
Regulations. 

Secure  Telephones:  Means  telephones 
that  are  approved  by  the  United  States 
Government  for  the  transmission  of 
classified  or  sensitive  voice 
communications. 


3.  Section  68.4  is  revised  to  read  as 
follows: 

S68.4    Heering  eid-competUXe  telephonee. 
(a)(1)  Except  for  telephones  used  with 
public  mobile  services,  telephones  used 
with  private  radio  services,  and  cordless 


and  secure  telephones,  every  telephone 
manufactured  in  the  United  States  (other 
than  for  export)  or  imported  for  use  in 
the  United  States  after  August  16. 1989, 
must  be  hearing  aid  compatible.  Every 
cordless  telephone  manufactured  in  the 
United  States  (other  than  for  export)  or 
imported  into  the  United  States  after 
August  16, 1991,  must  be  hearing  aid 
compatible. 

(2)  Except  as  provided  in  S  68.112(c) 
(1)  and  (4),  every  telephone  listed  in 

S  68.112  shall  be  hearing  aid-compatible. 

(3)  A  telephone  is  hearing  aid- 
compatible  if  it  provides  internal  means 
for  effective  use  with  hearing  aids  that 
are  designed  to  be  compatible  with 
telephones  which  meet  established 
technical  standards  for  hearing  aid 
compatibility. 

(4)  The  Commission  shall  revoke  or 
otherwise  limit  the  exemptions  of 
paragraph  (a)((l)  of  this  section  for 
telephones  used  with  public  mobile 
services  or  telephones  used  with  private 
radio  services  if  it  determines  that  (i) 
such  revocation  or  limitation  is  in  the 
public  interest;  (ii)  continuation  of  the 
exemption  without  such  revocation  or 
limitation  would  have  an  adverse  effect 
on  hearing-impaired  individuals;  (iii) 
compliance  with  the  requirements  of 

S  68.4(a)(1)  is  technologically  feasible 
for  the  telephones  to  which  the 
exemption  applies;  and  (iv)  compliance 
with  the  requirements  of  S  68.4(a)(1) 
would  not  increase  costs  to  such  an 
extent  that  the  telephones  to  which  the 
exemption  applies  could  not  be 
successfully  marketed. 

4.  Section  68.5  is  added  to  read  as 
follows: 

§68.5    Waivers. 

The  Commission  may.  upon  the 
application  of  any  interested  person, 
initiate  a  proceeding  to  waive  the 
requirements  of  S  68.4(a)(1)  with  respect 
to  new  telephones,  or  telephones 
associated  with  a  new  technology  or 
service.  The  Commission  shall  not  grant 
such  a  waiver  unless  it  determines,  on 
the  basis  of  evidence  in  the  record  of 
such  proceeding,  that  such  telephones, 
or  such  technology  or  service,  are  in  the 
public  interest  and  that  (a)  compliance 
with  the  requirements  of  S  68.4(a)(1)  is 
technologically  infeasible.  or  (b) 
compliance  with  such  requirements 
would  increase  the  costs  of  the 
telephones,  or  of  the  technology  or 
service,  to  such  an  extent  that  such 
telephones,  technology,  or  service  could 
not  be  successfully  marketed  In  any 
proceeding  under  this  section  to  grant  a 
waiver  from  the  requirements  of 
S  68.4(a)(1),  the  Commission  shall 
consider  the  effect  on  hearing-impaired 
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individuals  of  granting  the  waiver.  The 
Commission  shall  periodically  review 
and  determine  the  continuing  need  for 
any  waiver  granted  pursuant  to  this 
section. 

5.  Section  68.224  is  revised  to  read  as 
follows: 

S  68.224    Notice  Of  non-heartoig  aid 
compatilriHty. 

Every  non-hearing  aid  compatible 
telephone  offered  for  sale  to  the  public 
on  or  after  August  17. 1989,  whether 
previously-registered,  newly  registered 
or  refurbished  shall: 

(a)  Contain  in  a  conspicuous  location 
on  the  surface  of  its  packaging  a 
statement  that  the  telephone  is  not 
hearing  aid-compatible,  as  is  defined  in 
§  68.4(a)(3)  of  these  rules,  or  if  offered 
for  sale  without  a  surrounding  package, 
shall  be  affixed  with  a  written  statement 
that  the  telephone  is  not  hearing  aid- 
compatible,  as  defmed  in  S  68.4(a)(3)  of 
these  rules;  and 

ill)  Be  accompanied  by  instructions  in 
accordance  with  S  68.218(b)(5)  of  the 
rules. 

[PR  Doc.  89-11849  Filed  5-17-89:  8:45  am] 
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Proposed  Rules 


Federal   Register 
Vol    54.  No   9S 
Thursday.  May  1&  1989 


TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  Issuance  of  niles  and 
regulations.  Ttw  purpose  of  ttiese  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  ttie  rule 
maKing  prior  to  ttie  adoption  of  the  final 
njles. 


240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9250. 

SUPPLEMENTARY  INFORMATION: 


DEPARTMENT  OF  TRANSPORTATION       Comments  Invited 


F«d«ral  Aviation  Administration 

14  CFR  Part  71 

[Alrtpac*  Docket  Na  S9-ASO-14] 

Propossd  Alteration  of  VOR  Fedaral 
Airways  and  Compulsory  Reporting 
Points 

AOENCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
the  descriptions  of  all  Federal  Airways 
located  in  the  vicinity  of  Georgia  and 
Florida  that  will  be  affected  by  the  name 
change  of  Toccoa,  GA,  very  high 
frequency  omni-directional  radio  range 
and  tactical  air  navigational  aid 
(VORTAC)  to  Foothills.  SC,  VORTAC: 
Albany.  GA.  VORTAC  to  Pecan.  GA. 
VORTAC;  and  Jacksonville,  FL 
VORTAC  to  Craig,  GA.  VORTAC.  The 
Toccoa  VORTAC  is  physically  located 
in  South  Carolina.  The  actual  site  of  the 
VORTAC  is  not  being  changed.  Also, 
some  Compulsory  Reporting  Points  will 
be  affected. 

DATE:  Comments  must  be  received  on  or 
before  June  30, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division.  ASO-500.  Docket  No. 
89-ASO-14.  Federal  Aviation 
Administration.  P.  O.  Box  20636, 
Atlanta,  GA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916. 800  Independence 
Avenue.  SW.,  Washington.  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  W.  Still.  Airspace  Branch  (ATO- 


Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
ASO-14."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230. 800  Independence 
Avenue.  SW.,  Washington.  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 


interested  in  being  placed  on  a  mailing 
list  of  future  NPRM's  should  also  request 
a  copy  of  Advisory  Circular  No.  11-2A 
which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
alter  the  descriptions  of  several  VOR 
Federal  Airways  and  Compulsory 
Reporting  Points  that  will  be  affected  by 
the  name  changes  of  Toccoa,  GA, 
VORTAC  to  Foothills,  SC.  VORTAC; 
Albany,  GA,  VORTAC  to  Pecan,  GA. 
VORTAC;  and  Jacksonville,  FL, 
VORTAC  to  Craig,  FL,  VORTAC.  The 
actual  VORTAC  sites  are  not  being 
changed.  This  action  is  in  support  of  the 
name  changes  and  the  changes  in  some 
Compulsory  Reporting  Points.  Sections 
71.123  and  71.203  of  Part  71  of  the 
Federal  Aviation  Regulations  were 
republished  in  Handbook  7400.6E  dated 
January  3, 1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways.  Compulsory  reporting  points. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 
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PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Aulbority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983);  14  • 
CFR  11.69. 

§71.123    [Amen<ted] 

2.  Section  71.123  is  amended  as 
follows: 

V-222,  V-325,  V-415,  V-463    (Amended] 

Wherever  the  word  "Toccoa"  appears, 
substitute  the  word  "Foothills"  Wherever  the 
words  'Toccoa.  GA"  appear,  substitute  the 
words  "Foothills,  SC. 

V-S.  V-35.  V-97.  V-159.  V-321.  V-578 
(Amended)  ^ 

Wherever  the  word  "Albany"  appears, 
substitute  the  word  "Pecan". 

V-1,  V-37,  V-Sl,  V-19B,  V-243,  V-287 
(Amendedl 

Wherever  the  word  "Jacksonville"  appears, 
substitute  the  word  "Craig". 

§71.203    (Amended] 

3.  Section  71.203  is  amended  as 
follows: 

Albany,  GA    (Removed) 

Jacksonville,  FL    (Removed] 

GRANT    (Amended] 

By  removing  the  word  "Albany"  and 
substituting  the  word  "Pecan". 

Issued  in  Washington.  DC.  on  May  8. 1989. 
Harold  W.  Becker, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 
|FR  Doc.  89-11916  Filed  5-17-89:  8:45  am] 
BILima  COOE  4910-1VM 


14  CFR  Part  71 

[Airspace  Doctcet  No.  88-ANM-21] 

Alteration  of  Yakima,  Washington, 
Control  Zone 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
change  the  Yakima.  Washington, 
Control  Zone  from  full-time  to  part-time. 
The  National  Weather  Service  Office 
notified  the  Federal  Aviation 
Administration  (FAA)  that  on  or  about 
January  15, 1989.  the  24  hour  a  day 
weather  service  at  Yakima  Air  Terminal 
would  be  reduced  to  16  hours  per  day. 
The  action  took  place  February  9. 1989. 
This  action  was  necessitated  by  severe 


budgetary  constraints  imposed  on  the 

Weather  Service  Office. 

DATE:  Comments  must  be  received  on  or 

before  June  19, 1989. 

ADDRESSES:  Send  comments  on  (he 

proposal  in  triplicate  to:  Manager. 

Airspace  &  System  Management  Branch. 

ANM-530.  Federal  Aviation 

Administration.  Docket  No.  88-ANM-21, 

17900  Pacific  Highway  South.  C-68966. 

Seattle,  Washington  98168. 

The  official  docket  may  be  examined 
at  the  same  address.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  at  the  address  listed 
above. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  Brown,  ANM-535.  Federal 
Aviation  Administration,  Docket  No.  88- 
ANM-21, 17900  Pacific  Highway  South, 
C-68966.  Seattle.  Washington  98168, 
Telephone:  (206)  431-2576. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submited  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
ANM-21".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  any  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 


by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Airspace  & 
System  Management  Branch,  17900 
Pacific  Highway  South.  C-68966.  Seatlio. 
Washington.  98168.  Communications 
must  identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  proposes  an  amendment  to 
§  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
change  the  status  of  the  Yakima. 
Washington.  Control  Zone  from  full-time 
to  part-time.  A  reduction  in  personnel 
staffing  of  the  Yakima.  Washington 
National  Weather  Service  Office  has 
resulted  in  weather  observations  not 
being  available  24  hours  per  day. 
Section  71.171  of  Part  71  of  the  Feder.d 
Aviation  Regulations  was  republished  in 
Handbbook  7400.6E  dated  January  3. 
1989. 

The  FAA  has  determined  that  this 
proposed  regulations  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  afi^ect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  if  promulgated, 
will  not  have  a  significant  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.1348(a).  1354(a).  1510: 
Executive  Order  10854:  49  U.S.C.  106(r) 
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(Revised  Pub.  L.  97-449.  January  12. 1963):  14 
CFR  11.69. 

S  71.171    I  Amended  I 

2.  Section  71.171  is  amended  as 
follows: 

Yakima.  Washington.  Control  Zon« 
|Anwnded| 

Add  "The  control  zone  shall  be  effective 
during  the  specified  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen."  The  effective  date  and  time  will 
thereafter  be  continuously  established  and 
published  in  the  Airport/Facility  Directory. 

Issued  in  Seattle.  Washington,  on  April  27. 
1989. 

Temple  H.  fohnson,  |r., 

Manager.  Air  Traffic  Division  Northwest 
Mountain  Region. 

|FR  Doc.  69-11921  Filed  5-17-69;  8:45  am) 
MUlNa  COM  4«1ft-19-ll 


14  CFR  Parte  71  and  75 
lAirspace  Docket  No.  SS-ASO-IS) 

Proposed  Alteration  of  Jet  Routes  and 
Compulsory  Reporting  Pointe 

AOENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTKMC  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  descriptions  of  all  jet  routes  located 
in  the  vicinity  of  Georgia  and  Florida 
that  will  be  affected  by  the  name  change 
of  Toccoa.  CA,  very  high  frequency 
omni-directional  radio  range  and 
tactical  air  navigational  aid  (VORTAC) 
to  Foothills,  SC,  VORTAC.  and  by  the 
name  change  of  Jacksonville.  FL 
VORTAC  to  Craig.  FL.  VORTAC.  The 
Toccoa  VORTAC  is  physically  located 
in  South  Carolina.  The  actual  site  for  the 
VORTAC  is  not  being  changed.  Also, 
some  Compulsory  Reporting  Points  will 
be  affected. 

DATI:  Comments  must  be  received  on  or 
before  June  30. 1989. 
ADDRESSES:  Send  comments  on  the 
proposed  in  triplicate  to:  Manager,  Air 
Traffic  Division.  ASO-500,  Docket  No. 
89-ASO-15,  Federal  Aviation 
Administration,  P.  O.  Box  20636. 
Atlanta,  CA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916.  800  Independence 
Avenue  SW.,  Washington.  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT 
Lewiii  W.  Slill.  Airspace  Branch  (ATO- 


240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service.  Federal  AviatioR 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591: 
telephone:  (202)  267-9250. 
SUPPUEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposals.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposals.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submt 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
ASO-15."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposals  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230.  800  Independence 
Avenue,  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  of  future  NPRM's  should  also  request 
a  copy  of  Advisory  Circular  No.  11-2A 
which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  amendments 
to  Parts  71  and  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71 


and  75)  to  alter  the  descriptions  of 
several  jet  routes  that  will  be  affected 
by  the  name  changes  of  Toccoa.  GA. 
VORTAC  to  Foothills,  SC,  VORTAC. 
and  by  changing  the  name  of 
Jacksonville,  FL.  VORTAC  to  Craig.  FL. 
VORTAC.  The  Toccoa  VORTAC  is 
actually  located  in  South  Carolina.  The 
actual  VORTAC  site  is  not  being 
changed.  This  action  is  in  support  of  the 
name  changes  and  the  changes  in  some 
Compulsory  Reporting  Points.  Sections 
71.207.  71.209  and  75.100  of  Parts  71  and 
75  of  the  Federal  Aviation  Regulations 
were  republished  in  Handbook  7400.6E 
dated  January  3, 1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26. 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Parts  71  and 

75 

Aviation  safety.  Compulsory  reporting 
points.  Jet  routes. 

The  Proposed  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Parts 
71  and  75  of  the  Federal  Aviation 
Regulations  (14  CFR  Parts  71  and  75)  as 
follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a), 
1510;  Executive  Order  10854:  49  U.S.C. 
106(g)  (Revised  Pub.  L.  97-449,  January 
12. 1983);  14  CFR  11.69. 

S  71.207    (Amended] 

2.  Section  71.207  is  amended  as 
follows: 

Jacksonville.  FL  (Removed] 
Craig.  FL  (New] 
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971.209   [Amended] 

3.  Section  71.209  is  amended  as 
follows: 

CARPS    |Amended| 

By  removing  the  word  "Jacksonville"  and 
substituting  the  word  "Craig". 

SQUID    fAmendedJ 

By  removing  the  word  "Jacksonville"  and 
substituting  the  word  "Craig". 

PART  75— ESTABUSHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

4.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12. 1983);  14 
CFR  11.69. 

§75.100   [Amended] 

5.  Section  75.100  is  amended  as 
follows: 

1-48, 1-145. 1-IM    (Amended] 

Wherever  the  words  "Toccoa,  GA" 
appear,  substitute  the  words  "Foothills, 
SC". 

1-45, 1-Sl,  1-53,  J-55, 1-121,  J-174    (Amended) 
Wherever  the  word  "Jacksonville" 

appears,  substitute  the  word  "Craig". 
Issued  in  Washington,  DC.  on  May  8, 1989. 

Harold  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

|FR  Doc.  89-11920  Filed  5-17-89;  8:45  am] 
BHXNM  CODE  4«10-13-« 

FEDERAL  TRADE  COMMISSION 

16  CFR  Part  13 
[File  No.  862  3125] 

Nutritone,  Inc.,  d/b/a  Body  By  Design, 
et  al.;  Proposed  Consent  Agreement 
With  Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Massachusetts 
corporation  from  making  certain  claims 
for  electric  muscle  stimulation  ("EMS") 
treatment  programs  and  products  unless 
they  possess  reliable  scientific  evidence 
that  substantiates  such  claims. 
Respondent  would  be  required  to  retain 
records  supporting  any  future 
advertising  and  also  would  be  required 
to  post  a  copy  of  the  order  on  the 
premises. 


DATE:  Comments  must  be  received  on  or 
before  July  17. 1989. 

ADDRESS:  Comments  should  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
159,  6th  St.  and  Pa.  Ave.,  NW.. 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACr. 
Phoebe  Morse,  Boston  Regional  Office, 
Federal  Trade  Commission,  10 
Causeway  St.,  Room  1184,  Boston,  Ma. 
02222-1073.  (617)  565-7240. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii). 

List  of  Subjects  in  16  CFR  Part  13 

Electric  muscle  stimulation 
treatments,  Health  clubs.  Trade 
practices. 

In  the  matter  of  Nutritone,  Inc.,  a 
corporation,  trading  and  doing  business  as 
BODY  BY  DESIGN,  and  Dinah  H.  Simonini. 
and  Donald  L  Simonini,  individually,  and  as 
officers  of  the^orporation 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Nutritone, 
Inc.,  a  corporation,  d/b/a  Body  By 
Design,  and  Dinah  H.  Simonini  and 
Donald  L.  Simonini,  individually  and  as 
officers  of  Nutritone,  Inc..  and  it  now 
appearing  that  Nutritone.  Inc.,  and 
Dinah  H.  Simonini  and  Donald  L. 
Simonini,  hereinafter  sometimes 
referred  to  as  proposed  respondents,  are 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between 
Nutritone,  Inc.,  and  Dinah  H.  Simonini 
and  Donald  L.  Simonini,  individually 
and  as  officers  of  Nutritone,  Inc.,  and 
their  counsel,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Nutritone,  Inc.,  hereinafter  referred 
to  as  the  corporation,  is  a  corporation 
organized  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
Commonwealth  of  Massachusetts  with 
its  principal  office  and  place  of  business 


at  1172  Beacon  Street,  Newton. 
Massachusetts  02161. 

2.  Proposed  respondents  Dinah  H. 
Simonini  and  Donald  L.  Simonini  are 
officers  of  the  corporate  respondent 
named  herein.  They  have  formulated, 
directed  and  controlled  the  acts  and 
practices  of  the  corporation,  including 
all  the  acts  and  practices  set  forth 
below.  Their  address  is  the  same  as  that 
of  the  corporate  respondent. 

3.  Proposed  respondents  admit  ail  the 
jurisdictional  facts  set  forth  in  the  draft 
of  the  complaint  here  attached. 

4.  Proposed  respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  the  findings  of  fact  and 
conclusions  of  law;  and 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement. 

d.  All  rights  under  the  Equal  Access  to 
Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify'  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposiiion  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  S'lnie 
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force  and  effect  and  may  be  altered, 
modifled  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  flnal  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed  to  order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Proposed  respondents  have  read  the 
proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
fully  complied  with  the  order.  Proposed 
respondents  further  understand  that 
they  may  be  liable  for  civil  penalties  in 
the  amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 


It  is  ordered  That  respondents 
Nutritone,  Inc.,  a  corporation,  its 
officers,  and  Dinah  H.  Simonini  and 
Donald  L  Simonini.  individually  and  as 
officers  of  the  corporation,  their 
successors  and  assigns,  and 
respondents'  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertising,  offering  for  sale,  sale  or 
distribution  of  any  electric  muscle 
stimulation  treatment  program  or 
product  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  form  representing, 
directly  or  by  implication,  contrary  to 
fact,  that  any  low  frequency  (1000  Hz 
and  below)  electric  muscle  stimulation 
treatment  or  product: 

A.  Can  cause  muscle  contractions  of 
similar  intensity  to  those  produced  by 
conventional  exercise. 

B.  Will  visibly  change  the  girth  of  any 
part  of  the  body  without  a  reduction  in 
caloric  intake  or  participation  in  a 
weight  loss  program. 

C.  Provides  similar  or  superior  health 
benpfils  to  those  produced  by  rigorous 
conventional  exercise  for  normal 
healthy  people. 

D.  Provides,  in  the  same  or  shorter 
time  period,  health  benefits  similar  or 


superior  to  those  produced  by 
conventional  exercise. 

E.  Are  a  result  of  any  new  or  recent 
scientific  and  technological  research 
and  experimentation. 

//. 

It  is  further  ordered  That  respondents 
Nutritone.  Inc.,  a  corporation,  its 
officers,  and  Dinah  H.  Simonini  and 
Donald  L  Simonini,  individually  and  as 
officers  of  the  corporation,  their 
successors  and  assigns,  and 
respondents'  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertising,  offering  for  sale,  sale  or 
distribution  of  any  diet,  strength 
development,  or  fitness  program  or 
product  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  making  any 
representation,  directly  or  by 
implication,  concerning  such  program's 
or  product's  efficacy,  or  comparability 
or  superiority  over  any  other  program(8) 
or  product(8),  or  the  results  typically 
achieved  by  any  consumer(s)  of  the 
program  or  product  unless,  at  the  time  of 
making  such  representation  respondents 
possess  and  rely  upon  competent  and 
reliable  scientific  evidence  that 
substantiates  the  representation; 
provided,  however,  that  for  purposes  of 
this  Order  for  any  test,  analysis, 
research,  study,  or  other  evidence  to  be 
"competent  and  reliable"  it  must  be 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so. 
using  procedures  generally  accepted  in 
the  profession  to  yield  accurate  and 
reliable  results. 

///. 

//  is  further  ordered  That  resondents 
shall  for  at  least  five  years  after  the  date 
of  the  last  dissemination  of  the 
representation,  maintain  and  upon 
reasonable  request  make  available  to 
the  Federal  Trade  Commission  for 
inspection  and  copying  copies  of: 

1.  All  materials  that  were  relied  upon 
by  respondents  in  disseminating  any 
representation  covered  by  this  order. 

2.  All  test  reports,  studies,  surveys,  or 
demonstrations  in  their  possession  or 
control  that  contradict  any 
representation  that  is  covered  by  this 
order. 

IV. 

It  is  further  ordered  That  respondents 
shall  conspiciously  post  a  copy  of  this 
order  on  their  premises. 


//  is  further  ordered  That  the 
corporate  respondent  and  the  individual 
respondents  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  corporate 
respondent  such  as  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of  subsidaries 
or  any  other  change  in  the  corporation 
which  may  affect  compliance 
obligations  arising  out  of  the  order,  or  of 
any  change  in  the  position  or 
responsibilities  of  Dinah  H.  Simonini  or 
Donald  LSimonini  in  regard  to  any 
corporation  or  subsidiary  of  which 
either  is  an  officer  and  which 
corporation  or  subsidiary  is,  directly  or 
indirectly,  involved  in  the  sale  or 
distribution  of  any  electric  muscle 
stimulation  treatment  program  or 
product. 

VI. 

It  is  further  ordered  That  the 
respondents  shall,  within  sixty  (60)  days 
after  service  of  this  order,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  they  have  complied  with  is  order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  Nutritone.  Inc..  a  corporation, 
d/b/a  Body  By  Design,  and  Dinah  H.     ' 
Simonini  and  Donald  L.  Simonini, 
officers  of  Nutritone,  Inc.  (collectively, 
the  "respondents").  Under  this 
agreement,  the  respondents  will  cease 
and  desist  from  making  certain  claims 
for  treatment  programs  and  products 
unless  they  possess  reliable  scientific 
evidence  that  substantiates  such  claims. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

This  matter  concerns  advertisements 
for  electric  muscle  stimulation  treatment 
programs  and  products.  The  Complaint 
accompanying  the  proposed  consent 
order  alleges  that,  in  connection  with 
promoting  these  treatment  programs  and 
products,  the  respondents  engaged  in 
deceptive  acts  and  practices  in  violation 


Federal  Register  /  Vol.  54,  No.  95  /  Thursday,  May  18.  1989  /  Proposed  Rules  21437 


of  section  5  of  the  Federal  Trade 
Commission  Act  and  that  the 
respondents  disseminated  false 
advertisements  in  violation  of  section  12 
of  the  Federal  Trade  Commission  Act. 
According  to  the  Complaint,  the 
respondents  represented  that  these 
treatment  programs  and  products  would 
cause  muscle  contractions  comparable 
to  those  resulting  from  conventional 
exercise  such  as  situps  and  pushups. 
They  also  claimed  that  the  treatments 
would  result  in  a  "V"  shape  for  men  and 
tone  stomachs,  thighs  and  buttocks. 

The  Complaint  also  alleges  that  the 
advertisements  were  deceptive  because 
the  respondents  represented  to 
consumers  that  they  possessed  a 
reasonable  basis  for  the  challenged 
representations  when,  in  fact, 
respondents  had  no  reasonable  basis  for 
these  representations. 

The  consent  order  contains  provisions 
designed  to  prevent  the  respondents 
from  engaging  in  similar  allegedly  illegal 
acts  and  practices  in  the  future. 

Specifically,  Part  I  of  the  order 
prohibits  the  respondents  from 
representing  that  any  electric  muscle 
stimulation  treatment  or  product  will: 

1.  Cause  muscle  contractions  similar 
to  those  produced  by  exercise. 

2.  Will  visibly  change  the  girth  or  any 
pari  of  the  body  without  a  reduction  in 
caloric  intake  or  participation  in  a 
weight  loss  program. 

3.  Provide  similar  or  superior  health 
benefits  to  those  produced  by  rigorous 
conventional  exercise. 

4.  Provide,  in  the  same  or  shorter  time 
period,  health  benefits  similar  or 
superior  to  those  produced  by 
conventional  exercise.  Part  I  also 
prohibits  respondents  from  claiming  that 
EMS  treatments  or  products  are  the 
result  of  any  new  or  recent  scientific 
and  technological  research  and 
experimentation. 

Part  II  of  the  order  prohibits  the 
respondents  from  representing  that  any 
diet,  strength  development,  or  fitness 
program  or  product  will  provide  certain 
beneHts  or  is  comparable  or  superior  to 
other  programs  or  products  unless,  at 
the  time  of  making  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation. 

Part  III  of  the  order  requires  the 
respondents  to  (1)  retain  records 
supporting  any  future  advertising  and  (2) 
retain  any  records  that  contradict  any 
such  advertising. 

Part  IV  of  the  order  requires  the 
respondents  to  post  a  copy  of  the  order 
on  the  premises. 

Finally,  Part  V  of  the  order  requires 
the  corporate  respondent  and  the 


individual  respondents  to  give  prior 
notification  to  the  Federal  Trade 
Commission  of  any  changes  or  sale  of 
the  corporate  respondent.  The 
individual  respondents  must  also  notify 
the  Commission  in  the  event  they 
change  positions  or  responsibilities  in 
any  corporation  that  is  involved  in 
electric  muscle  stimulation  programs  or 
products  and  in  which  either  individual 
respondent  is  an  officer. 
Donald  S.  Clark, 
Secretary. 
(PR  Doc.  89-11947  Filed  5-17-89;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
RIN  1545-AK41 

Minimum  Coverage  Requirements 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
minimum  coverage  requirements  of 
section  410(b)  of  the  Internal  Revenue 
Code  of  1986.  They  reflect  changes  made 
by  the  Tax  Reform  Act  of  1986.  This 
document  also  contains  amendments  to 
previously  proposed  regulations  relating 
to  the  minimum  participation 
requirements  under  section  401(a)(26]  of 
the  Code.  These  regulations  will  provide 
the  public  with  guidance  necessary  to 
comply  with  the  law  and  would  affect 
sponsors  of  and  participants  in  pension, 
profit-sharing  and  stock  bonus  plans 
and  certain  other  employee  benefit 
plans. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  July  17, 1989.  These  regulations 
are  proposed  to  be  effective  for  plan 
years  commencing  on  or  after  January  1, 
1989,  except  as  set  forth  in  proposed 
§  1.410(b)-10. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Internal  Revenue 
Service,  Attention:  CC:CORP:TR  (EE- 
128-86)  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Marks,  202-343-6954  (not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Submission  to  Small  Business 
Administration 

Pursuant  to  section  7805(f)  of  the 
Code,  the  rules  proposed  in  this 
document  will  be  submitted  to  the 


Administrator  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  410(b)  of  the  Internal  Revenue 
Code  of  1986  (Code).  These  amendments 
are  proposed  to  conform  the  regulations 
to  section  1112(a)  of  the  Tax  Reform  Art 
of  1986  (TRA  '86)  (100  Stat.  2448). 

Over\-iew  of  Provisions 

Section  1112(a)  of  TRA  '86  amended 
section  410(b)  to  modify  the  minimum 
coverage  rules  applicable  to  qualified 
plans.  The  new  rules  generally  are 
effective  for  plan  years  beginning  after 
December  31. 1988.  Under  the  new 
coverage  rules,  a  plan  is  a  qualified  plan 
only  if  it  satisfies  at  least  one  of  three 
minimum  coverage  tests:  (1)  The 
percentage  test;  (2)  the  ratio  lest:  and  (3) 
the  average  benefit  test. 

Under  the  percentage  test,  a  plan  must 
benefit  at  least  70  percent  of  the 
employer's  nonhighly  compensated 
employees.  Under  the  ratio  test,  a  plan 
must  benefit  a  percentage  of  the 
nonhighly  compensated  employees  that 
is  at  least  70  percent  of  the  percentage 
of  the  highly  compensated  employees 
who  benefit  under  the  plan.  Finally, 
under  the  average  benefit  test,  a  plan 
must  benefit  a  classification  of 
employees  that  the  Secretary  finds  not 
to  be  discriminatory  in  favor  of  highly 
compensated  employees 
(nondiscriminatory  classification  test) 
and  the  average  benefit  percentage  of 
the  nonhighly  compensated  employees 
must  be  at  least  70  percent  of  the 
average  benefit  percentage  of  the  highly 
compensated  employees  (average 
benefit  percentage  test). 

By  adding  the  average  benefit  test  to 
section  410(bj,  TRA  '86  effectively 
combined  the  section  410(b)  minimum 
coverage  rules  and  the  section  401(a)(4) 
general  nondiscrimination  rules.  The 
legislative  history  to  TRA  '86  indicates 
that  the  average  benefit  percentage  test 
generally  is  to  be  applied  in  the  same 
manner  as  the  general 
nondiscrimination  rules  have  been 
applied  with  respect  to  the  amount  of 
contributions  or  benefits  under  an 
employer's  qualified  plans. 

Before  TRA  "86.  the  primarj'  statement 
of  the  Service  on  the  calculation  of  the 
amount  of  contributions  and  benefits 
was  Rev.  Rul.  81-202. 1981-2  C.B.  93. 
The  legislative  history  to  TRA  '86 
indicates  that,  in  general,  the  approach 
of  Rev.  Rul.  81-202  is  to  form  the  basis 
for  applying  the  average  benefit 
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percentage  test.  In  this  respect,  however, 
the  legislative  history  also  indicates  that 
the  Service  is  to  modify  the  Rev.  Rul.  81- 
202  approach,  both  for  purposes  of  the 
average  benefits  test  and  for  purposes  of 
determining  whether  two  or  more  plans 
that  are  treated  as  a  single  plan  for 
purposes  of  section  410(b)  discriminate 
in  fjvor  of  highly  compensated 
employees  under  section  401(a)(4).  Also, 
the  legislative  history  indicates  that  the 
approach  developed  by  the  Service  is  to 
be  the  exclusive  approach  for  applying 
the  average  benefit  percentage  and 
general  nondiscrimination  tests. 

The  Service  is  developing  interrelated 
regulations  under  sections  410(b)  and 
401(d)(4)  addressing  the  minimum 
coverage  rules  of  the  former  and  the 
general  nondiscrimination  rules  of  the 
latter.  These  interrelated  regulations 
generally  reflect  the  basic  view  that, 
even  though  there  are  two  statutory 
provisions  that  govern 
nondiscrimination — section  4lO(b)  for 
coverage  and  section  401(a)(4)  for 
contributions  and  benefits — these 
statutory  provisions  are  substantially 
interwoven,  focus  on  similar  issues  and 
require  substantially  similar 
determinations.  Indeed,  as  a  practical 
matter,  the  interaction  between  these 
two  provisions  results  in  a  coordinated 
nondiscrimination  rule  for  qualified 
plans.  In  general,  this  rule  requires  that 
a  nondiscriminatory  group  of  employees 
actually  benefit  under  one  or  more  of  an 
employer's  qualified  plans  at  each  level 
of  contribution  or  benefit  and  with 
respect  to  each  other  benefit,  right  or 
feature. 

These  proposed  regulations  address 
only  whether  the  group  of  employees 
who  benefit  under  the  plan  at  any  level 
of  contribution  or  benefit  satisfies  the 
section  410(b)  minimum  coverage 
requirement.  Other  nondiscrimination 
issues,  such  as  the  method  for 
determining  whether  contributions  or 
benefits  satisfy  section  401(a)(4)  and 
guidance  on  the  average  benefit 
percentage  test  of  section  410(b).  will  be 
addressed  in  forthcoming  regulations. 

Section  410(b)  Minimum  Coverage 
Requirements 

The  proposed  regulations  provide 
that,  in  order  to  satisfy  section  410(b)  for 
a  plan  year,  a  plan  must  satisfy  one  of 
two  requirements  for  the  plan  year  (1) 
The  percentage  of  the  nonhighly 
compensated  employees  benefiting 
under  the  plan  must  be  at  least  70 
percent  of  the  percentage  of  the  highly 
compensated  employees  benefiting 
under  the  plan  (the  ratio  percentage  test) 
or  (2)  the  plan  benefits  a  classification 
of  employees  that  the  Secretary  finds 
nut  to  be  discriminatory  In  favor  of 


highly  compensated  employees  (the 
nondiscriminatory  classification  test) 
and  the  average  benefit  percentage  of 
the  nonhighly  compensated  employees 
is  at  least  70  percent  of  the  average 
benefit  percentage  of  the  highly 
compensated  employees  (the  average 
benefit  percentage  test).  (Together,  the 
nondiscriminatory  classification  test 
and  the  average  benefit  percentage  test 
are  referred  to  as  the  average  benefit 
test.)  The  ratio  percentage  test 
encompasses  both  the  percentage  test 
and  ratio  test  of  sections  410(b)(1)(A) 
and  410(b)(1)(B).  respectively:  if  a  plan 
satisfies  the  statutory  percentage  test  of 
section  410(b)(1)(A),  it  will  necessarily 
also  satisfy  the  ratio  test  of  section 
410(b)(1)(B). 

Multiple  employer  plans  must  satisfy 
the  requirements  of  section  410(b)  on  an 
employer-by-employer  basis  rather  than 
on  the  basis  of  participating  employers 
in  the  aggregate.  Failure  to  satisfy  the 
requirements  of  section  410(b)  with 
respect  to  any  component  of  this  testing 
process  may  result  in  disqualification  of 
the  plan  for  all  participating  employers. 
The  proposed  regulation  does  not 
provide  an  exception  to  this  rule. 
However,  in  a  proper  case,  the 
Commissioner  could  retain  the  plan's 
qualified  status  for  innocent  employers 
by  requiring  corrective  and  remedial 
action  with  respect  to  the  plan  such  as 
allowing  the  withdrawal  of  an  offending 
employer,  allowing  a  disqualifying 
defect  to  be  cured  within  a  reasonable 
period  of  time  after  the  plan 
administrator  has  or  should  have  had 
knowledge  of  such  disqualifying  event 
or  was  otherwise  notified  by  the 
Internal  Revenue  Service  of  the 
disqualifying  defects,  or  requiring  plan 
amendments  to  prevent  future 
disqualifying  events. 

1.  Employees  Benefiting  under  the  Plan 

Under  the  proposed  regulations,  an 
employee  is  "benefiting"  under  a  plan 
for  a  year  only  if  the  employee  accrues  a 
benefit  under  the  plan  for  such  year. 
Thus,  an  employee  generally  is  not 
benefiting  under  a  plan  merely  because 
the  employee  is  currently  eligible  to 
receive  an  allocation  or  to  accrue  a 
benefit  under  the  plan.  Similarly,  an 
employee  who  has  an  accrued  benefit 
under  a  plan  generally  is  not  benefiting 
under  the  plan  if  the  employee  is  not 
currently  receiving  an  allocation  or 
accruing  an  additional  benefit  under  the 
plan. 

The  proposed  regulations  include  a 
special  rule  pursuant  to  section 
410(b)(6)(B)  for  plans  to  which  elective 
contributions  or  after-tax  employee 
contributions  and  maichmg 
contributions  subiect  to  section  401|k|  or 


401  (m)  may  be  made.  Under  this  rule,  an 
employee  is  benefiting  only  if  the 
employee  is  eligible  currently  to  make 
such  elective  contributions  (in  the  case 
of  the  401(k)  feature)  or  to  make  after- 
tax employee  contributions  or  receive 
matching  contributions  (in  the  case  of 
the  401  (m)  feature).  Also,  there  is  a 
special  rule  for  plans  under  which  no 
employee  is  eligible  to  accrue  any 
additional  benefit.  Such  a  plan  is  treated 
as  satisfying  the  coverage  requirements. 
The  position  that  a  current  accrual  or 
allocation  is  necessary  in  order  for  an 
employee  to  be  treated  as  benefiting  is 
consistent  with  the  explicit  statutory 
rule  for  section  401  (k)  or  401  (m) 
contributions  in  section  410(b)(6)(E).  If 
eligibility  to  make  a  section  401(k) 
contribution  were,  by  itself,  sufficient  to 
treat  an  employee  as  benefiting  under  a 
plan,  there  would  be  no  need  for  a 
special  statutory  rule  to  achieve  this 
result. 

Requiring  a  current  benefit  is  also 
consistent  with  the  approach  taken  in 
the  proposed  regulations  under  section 
401(a)(26).  Under  those  proposed 
regulations,  an  employee  is  not  treated 
as  currently  benefiting  unless  the 
employee  receives  a  current  accrual  of 
benefits. 

Commentators  on  the  proposed 
section  401(a)(26)  regulations  have 
indicated  the  desirability  of  a  minimum 
service  requirement  for  ease  in  plan 
administration.  However,  a  minimum 
service  requirement  may  result  in 
employees  failing  to  benefit  under  the 
plan  and  may.  therefore,  cause  the  plan 
to  fail  to  satisfy  the  minimum 
participation  requirements  in  operation. 
The  same  issues  arise  under  the 
minimum  coverage  requirements  of 
section  410(b). 

In  response  to  these  comments,  these 
proposed  regulations  provide  a  special 
minimum  service  accrual  rule.  Under 
this  rule,  a  participant  will  be  treated  as 
an  excludable  employee  under  the  plan 
'f  the  participant  fails  to  accrue  a  benefit 
or  receive  an  allocation  solely  because 
of  a  minimum  service  requirement  or  a 
requirement  that  the  employee  be 
employed  on  the  last  day  of  the  plan 
year  and  the  participant  terminates 
employment  with  not  more  than  500 
hours  of  service.  A  similar  rule  is  added 
to  the  proposed  regulations  under 
section  401(a)(26).  This  design-based 
rule  enables  an  employer  to  impose  a 
minimum  service  requirement  for 
purposes  of  ease  of  plan  administration 
thereby  lessening  the  risk  that  employee 
turnover  may  cause  the  plan  to  fail  in 
operation.  Thus,  for  example,  a  plan, 
including  a  standardized  plan,  that 
otherwise  benefits  all  empiuvees  of  an 
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employer  but  provides  that  employees 
who  terminate  from  employment  and 
complete  less  than  501  hours  of  service 
in  a  plan  year  will  not  accrue  a  benefit 
for  such  year  is  treated  as  benefiting  100 
percent  of  the  employer's  employees. 

In  determining  whether  a  plan 
satisfies  the  minimum  coverage 
requirements  of  section  410(b). 
employees  who  receive  no  accrual  or 
allocation  by  reason  of  a  minimum 
service  requirement  or  by  reason  of  a 
requirement  of  employment  on  the  last 
day  of  the  year  (other  than  one  falling 
within  the  scope  of  the  special  minimum 
service  accrual  rule  for  terminating 
employees)  must  be  treated  as  not 
benefiting  under  the  plan  unless  they  are 
otherwise  excludable.  Thus,  plans  under 
which  employees  fail  to  accrue  benefits 
or  receive  allocations  by  reason  of  such 
provisions  will  not  be  assured  of 
satisfying  section  410(b)  even  if  all 
employees  are  eligible  under  the  plan. 

Under  a  transitional  rule  for  plan 
years  commencing  during  1989, 
employers  may  treat  employees  as 
benefiting  under  a  plan  for  purposes  of 
sections  410(b)  and  401(a)(26)  if  such 
employees  fail  to  accrue  a  benefit  or 
receive  an  allocation  solely  by  reason  of 
failing  to  accrue  1000  hours  of  service  or 
failing  to  be  employed  by  the  employer 
on  the  last  day  of  the  plan  year. 

To  the  extent  that  revenue  rulings  76- 
250. 197&-2  C.B.  124.  and  81-210, 1981-2 
C.B.  89,  conflict  with  the  general  rule 
that  an  employee  is  treated  as  benefiting 
for  purposes  of  section  410(b)  only  if  the 
employee  actually  accrues  a  benefit  or 
receives  an  allocation,  they  are 
superseded. 

2.  Nondiscriminatory  Classification 
Test 

The  proposed  regulations  set  forth  a 
three-part  test  for  purposes  of 
determining  whether  a  group  of 
employees  constitutes  a 
nondiscriminatory  classification.  First, 
the  regulations  require  that  a 
classification  of  employees  be 
reasonable,  which  means  that  it  must 
reflect  a  bona  fide  business 
classification  of  employees,  such  as 
salaried  employees  and  hourly 
employees,  rather  than  a  classification 
designed  to  increase  qualified  plan 
benefit  disparities.  This  determination  is 
to  be  made  on  a  facts-and- 
circumstances  basis. 

Second,  the  proposed  regulations 
include  an  objective  test  for  determining 
whether  a  reasonable  classification  is 
nondiscriminatory.  This  objective  test 
has  both  a  safe  harbor  and  an  unsafe 
harbor  for  determining  whether  a 
classification  is  nondiscriminatory. 
Also,  the  proposed  regulations  include  a 


facts-and-circumstances 
nondiscrimination  test  for  those  cases 
that  fall  between  the  safe  and  unsafe 
harbors. 

In  the  past,  the  nondiscriminatory 
classification  test  generally  has  been 
applied  on  a  facts-and-circumstances 
basis.  The  new  minimum  coverage  rules 
and  the  objective  approach  to  the 
nondiscriminatory  classification  test  are 
intended  to  minimize  the  uncertainty 
employers  have  experienced  in  applying 
the  facts  and  circumstances  approach. 
For  example,  TRA  '86  applies  a  new 
objective  definition  of  highly 
compensated  employee  (under  section 
414(q))  and  extends  the  excludable 
employee  provision  to  the 
nondiscriminatory  classification  test. 
Similarly,  the  proposed  regulations 
provide  an  objective  approach  to 
nondiscriminatory  classifications  to 
assure  that  nondiscrimination  standards 
apply  more  evenly  to  employers  and  to 
provide  employers  with  greater 
certainty  in  planning  and  administering 
their  plans.  The  objective  test  is 
generally  based  upon  the 
nondiscriminatory  classification 
standards  contained  in  the  Service's 
formal  guidance  and  is  intended  to 
enhance  the  uniform  and  equitable 
application  of  these  standards. 
The  standard  for  applying  the 
nondiscriminatory  classification  test, 
reflected  in  current  regulations  under 
section  410(b)  (see  §  1.410(b)-l(d)(2)),  is 
whether  there  is  more  than  a  reasonable 
difference  between  (1)  the  percentage  of 
the  employer's  highly  compensated 
employees  who  benefit  under  the  plan 
(the  highly  compensated  employee 
benefiting  percentage)  and  (2)  the 
percentage  of  the  employer's  nonhighly 
compensated  employees  who  benefit 
under  the  plan  (the  nonhighly 
compensated  employee  benefiting 
percentage). 

Under  the  proposed  regulations,  the 
determination  of  whether  or  not  a  plan's 
classification  is  nondiscriminatory  is 
based  on  satisfying,  or  failing  to  satisfy, 
a  safe  harbor  or  an  unsafe  harbor, 
respectively.  The  objective  safe  and 
unsafe  harbors  are  based  on  two 
factors:  (1)  The  ratio  of  the  percentage  of 
the  employer's  nonhighly  compensated 
employees  who  benefit  under  the  plan  to 
the  percentage  of  the  employer's  highly 
compensated  employees  who  benefit 
under  the  plan  and  (2)  the  percentage  of 
all  of  the  employees  of  the  employer 
who  are  not  highly  compensated 
employees  (concentration  percentage). 

The  safe  harbor  test  is  met  if  the 
percentage  of  the  employer's  nonhighly 
compensated  employees  who  benefit 
under  the  plan  is  at  least  50  percent  of 
the  percentage  of  the  employer's  highly 


compensated  employees  who  benefit 
under  the  plan.  As  the  concentration 
percentage  increases,  the  safe  harbor 
test  may  also  be  met  when  the  ratio 
percentage  drops  below  50  percent. 
Thus,  as  the  concentration  percentage 
increases  from  60  to  99  percent,  the  ratio 
percentage  drops  proportionally  from  50 
percent  to  20.75  percent. 

The  proposed  regulations  provide  an 
unsafe  harbor  under  which  a 
classification  is  found  to  be 
discriminatory  if  the  percentage  of  the 
employer's  nonhighly  compensated 
employees  who  benefit  under  the  plan  is 
less  than  40  percent  of  the  percent dge  of 
the  employer's  highly  compensated 
employees  who  benefit  under  the  plan. 
The  ratio  percentage  decreases 
proportionally  from  40  percent  to  20 
percent  as  the  concentration  percentage 
increases  from  60  to  99  percent. 

If  a  plan's  coverage  falls  between  the 
safe  and  unsafe  harbors,  the  relevant 
facts  and  circumstances  of  the  particular 
employer  must  be  examined  to 
determine  whether  the  plan's 
classification  is  nondiscriminatorj'. 
Among  the  factors  that  will  be  examined 
are  (1)  the  underlying  business  reason 
for  the  classification.  (2)  the  percentage 
of  the  employer's  work  force  benefiting 
under  the  plan,  (3)  whether  the  number 
of  covered  employees  in  each  salary 
range  is  representative  of  the  total 
number  of  the  employer's  employees  in 
such  salary  range,  and  (4)  how  close  the 
classification  comes  to  satisfjing  the 
safe  harbor  percentage. 

The  nondiscriminatory  classincalion 
test  is  applicable  not  only  with  respect 
to  the  section  410(b)  minimum  coverage 
rules,  but  also  is  incorporated  info 
various  other  employee  benefit 
provisions  of  the  tax  law.  For  example, 
under  section  410(b)(5)(B)  and  section 
89(g)(5).  an  employers  pension  or  health 
plan  must  benefit  a  nondiscriminatory 
classification  of  employees  as  a 
precondition  to  the  use  of  the  separate 
line  of  business  rules  of  section  414(r). 
Also,  section  125(b)(1)  requires  that  a 
cafeteria  plan  benefit  a 
nondiscriminatory  classification  of 
employees.  See  also  section^  120(c)(3). 
127(b)(3).  and  129(d)(4).  The  tests  in 
these  proposed  regulations  with  respect 
to.  the  nondiscriminatory  classification 
test  as  it  applies  under  section  410(b) 
(including  the  transition  relief)  are 
applicable  with  respect  to  all  of  these 
provisions,  except  sections  89. 
410(b)(5)(B)  and  414(r).  until  other 
guidance  is  provided  with  respect  to 
these  provisions. 
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3.  Excludable  Employees 

The  proposed  regulations  provide 
guidance  relating  to  those  employees 
who  may  be  disregarded — the 
excludable  employees — in  applying 
section  410(b).  One  area  relates  to  the 
treatment  of  employees  who  do  not 
benefit  under  a  plan  maintained 
pursuant  to  a  collective  bargaining 
agreement  ("nonunion  employees") 
when  testing  a  plan  that  benefits  union 
employees.  The  proposed  regulations 
clarify  that  nonunion  employees  are 
excludable  employees  for  purposes  of 
testing  a  plan  that  benefits  union 
employees.  The  proposed  regulations 
thus  continue  the  rule  in  effect  under 
section  413(b)  for  testing  collectively 
bargained  plans.  However,  certain  plans 
that  benefit  more  than  2  percent 
professional  employees  are  not  treated 
as  collectively  bargained  plans. 

4.  Definition  of  Plan  and  Rules  for  Plan 
Aggregation  and  Disaggregation 

The  proposed  regulations  provide 
extensive  guidance  on  the  definition  of  a 
plan  for  purposes  of  section  4lD(b).  The 
determination  of  the  plan  for  purposes 
of  section  410(b)  may,  in  certain 
circumstances,  involve  several  steps  of 
analysis. 

First,  in  general,  each  single  plan 
determined  under  the  rules  of  section 
414(1)  is  a  separate  plan  for  purposes  of 
section  410(b). 

Second,  certain  single  plans  under 
section  414(1)  must  be  treated  as 
comprising,  or  be  disaggregated  into, 
two  or  more  separate  plans  each  of 
which  must  satisfy  section  410(b).  These 
mandatory  disaggregation  rules  reflect 
the  rules  governing  whether  certain 
different  types  of  plans  may  be 
aggregated  for  purposes  of  sections 
410(b)  and  401(a)(4)  and  are  designed  to 
prevent  employers  from  accomplishing 
through  one  plan  a  result  that  cannot  be 
accomplished  through  two  or  more 
plans.  For  example,  the  portion  of  a  plan 
that  benefits  employees  under  a 
collective  bargaining  agreement  and  the 
portion  of  the  plan  that  benefits 
nonunion  employees  are  to  be  treated  as 
separate  plans.  Similarly,  the  portion  of 
a  plan  that  is  an  employee  stock 
ownership  plan  (ESOP)  must  be  treated 
as  a  separate  plan  from  the  non-ESOP 
portion  of  such  plan.  Finally,  the 
portion.s  of  a  plan  that  include  a  cash  or 
deferred  arrangement  subject  to  section 
401(k)  or  matching  and  employee 
contributions  subject  to  section  401{m) 
are  treated  as  separate  plans  from  the 
remaining  portion  of  such  plan. 

Third,  for  purposes  of  applying  the 
ratio  percentage  test  and 
nondiscriminatory  classification  test. 


two  or  more  separate  plans  (determined 
after  application  of  the  preceding  steps) 
may  be  treated  as  a  single  plan  for 
purposes  of  section  410(b).  However, 
there  are  certain  limits  to  this 
permissive  aggregation.  These  limits 
generally  reflect  the  mandatory 
disaggregation  rules  described  in  the 
preceding  step. 

Fourth,  for  purposes  of  the  average 
benefit  percentage  test,  all  plans 
(including  deemed  separate  plans)  of  an 
employer  that  may  be  aggregated  under 
the  permissive  aggregation  rules  must  be 
aggregated  and  treated  as  a  single  plan. 
In  addition,  qualified  cash  or  deferred 
arrangements  and  matching 
contributions  subject  to  section  401(m) 
are  aggregated  with  other  plans. 

5.  Separate  Lines  of  Business 

The  proposed  regulations  do  not 
address  the  rules  for  determining 
whether  an  employer  (determined  after 
application  of  section  414  (b).  (c).  (m) 
and  (o))  may  be  treated  as  comprising 
two  or  more  separate  lines  of  business 
for  purposes  of  section  410(b).  These 
rules  are  the  subject  of  future 
regulations  under  section  414(r). 
However,  the  proposed  regulations  do 
indicate  that  for  purposes  of  the 
excludable  employee  and  plan 
disaggregation  and  aggregation  rules,  if 
an  employer  may  be  treated  as 
operating  two  or  more  separate  lines  of 
business  and  elects  to  apply  section 
410(b)  separately  to  such  lines  of 
business  under  section  414(r),  each  such 
separate  line  of  business  will  be  treated 
as  a  separate  employer.  Thus,  except  for 
the  nondiscriminatory  classification  test, 
in  testing  a  plan  that  benefits  the 
employees  of  one  separate  line  of 
business,  the  employees  of  other 
separate  lines  of  business  are 
excludable  employees.  Nevertheless,  an 
employer  may  elect  to  combine  one  or 
more  separate  lines  of  business  for 
purposes  of  satisfying  section  410(b). 

6.  Governmental  Plans  and  Section 
403(b)  Contracts 

Since  August  1977  (see  News  Release 
IR-1869  dated  August  10, 1977),  the 
Service  has  not  raised  the  issue  of 
nondiscrimination  under  section  410  or 
401(a)(4)  in  the  case  of  governmental 
plans.  Beginning  with  the  1989  plan  year, 
governmental  plans  must  satisfy  the 
applicable  nondiscrimination 
requirements.  In  lieu  of  satisfying 
section  410(b).  governmental  plans  and 
church  plans  must  satisfy  section 
401(a)(3),  as  in  effect  prior  to  the 
enactment  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA). 

Governmental  and  church  plans  that 
use  section  403(b)  annuity  contracts 


must,  pursuant  to  section  403(b)(12). 
satisfy  the  new  coverage  rules.  Since 
section  410(c)  does  not  apply  to  such 
plans,  satisfaction  of  section  401(a)(3)  as 
in  effect  pre-ERISA  does  not  satisfy 
section  403(b)(12).  However,  such  plans 
may  continue  to  rely  on  the  safe  harbors 
published  in  Notice  89-23. 1989-8  I.R.B. 
25.  in  satisfying  section  403(b)(12). 

Section  401(a)(26)  Minimum 
Participation  Requirements 

Proposed  regulations  under  section 
401(a](26)  that  were  published  on 
February  14. 1989.  (54  FR  6710)  are 
amended  in  response  to  comments  in  the 
following  five  respects.  First,  proposed 
§  1.401(a)(26)-l  is  amended  to  provide 
that  defined  contribution  plans  that 
presently  benefit  only  nonhighly 
compensated  employees  may  satisfy  the 
section  401(a)(26)  exception  applicable 
to  plans  covering  only  nonhighly 
compensated  employees  without  regard 
to  whether  they  benefited  highly 
compensated  employees  during  the  5 
immediately  preceding  plan  years.  Thus, 
for  example,  a  defined  contribution  plan 
that  benefited  both  highly  compensated 
and  nonhighly  compensated  employees 
prior  to  the  1989  plan  year,  but  freezes 
benefit  allocations  for  highly 
compensated  employees  and  benefits 
only  nonhighly  compensated  employees 
commencing  with  the  first  plan  year 
beginning  on  or  after  January  1, 1989, 
satisfies  section  401(a)(26)  without 
regard  to  the  number  of  employees 
benefiting. 

Second,  proposed  §  1.401  (a)(26)-2  is 
revised  to  provide  an  exception  from  the 
general  rule  that  differences  in  the  rates 
of  benefit  accrual  result  in  separate 
benefit  structures.  The  exception  is  for 
ad  hoc  cost  of  living  adjustment 
formulas  that  contain  such  differences 
as  a  result  of  reasonable  efforts  to 
adjust  the  benefits  of  former  employees 
to  reflect  the  extent  of  the  change  in  the 
cost  of  living  since  each  employee's  date 
of  retirement  or  commencement  of 
benefit.  In  general,  use  of  reasonable 
groupings  based  on  retirement  date  or 
benefit  commencement  is  consistent 
with  the  scope  of  this  exception. 

Third,  proposed  §  1.401(a)(26)-3  is 
revised  to  provide  a  special  minimum 
service  rule  for  terminating  employees 
consistent  with  the  rule  provided  in  the 
proposed  regulations  under  section 
410(b). 

Fourth,  a  transition  rule  is  added  to 
proposed  §  1.401(a)(26)'-8  for  cash  or 
deferred  arrangements  within  the 
meaning  of  section  401(k).  Pursuant  to 
this  rule  eligibility  to  make  elective 
contributions  under  a  qualified  cash  or 
deferred  arrangement  (defined  under 


section  401(k))  pursuant  to  plan 
provisions  as  adopted  and  in  effect  on 
or  before  June  19, 1989,  but  not  after 
such  date,  may  be  disregarded  for 
purposes  of  satisfying  the  requirements 
of  section  401(a)(26).  Thus,  for  example, 
such  a  plan  that  has  a  1989  plan  year 
commencing  prior  to  June  19, 1989.  may 
be  amended  to  comply  with  the 
requirements  of  section  401(a)(26)  by 
expanding  coverage  or  amending 
provisions  with  respect  to  elective 
contributions  prospectively  from  June 
19, 1968. 

Finally,  proposed  §  1.401  {a)(26)-8  is 
further  amended  to  provide  a  transition 
rule  for  certain  early  retirement 
"windowperiod"  provisions  and  for 
determining  who  benefits  under  a  plan. 

Effective  Dates  and  Transition  Rules 

In  general,  the  new  minimum  coverage 
rules  apply  for  plan  years  begirming 
after  December  31, 1988.  In  the  case  of  a 
plan  maintained  pursuant  to  one  or 
more  collective  bargaining  agreements, 
the  new  rules  do  not  apply  to  plan  years 
beginning  before  the  earlier  of  (1)  the 
later  of  January  1, 1989,  or  the  date  on 
which  the  last  of  the  collective 
bargaining  agreements  in  effect  on 
February  28. 1986,  terminates,  or  (2) 
January  1, 1991. 

The  proposed  regulations  provide, 
however,  that  the  employer  may  elect 
not  to  apply  the  objective  tests 
applicable  to  determining  whether  an 
employer's  plan  benefits  a 
nondiscriminatory  classification  of  an 
employer's  employees  for  plan  years 
beginning  before  January  1. 1990.  Thus, 
for  plan  years  beginning  in  1989.  the 
employer  may  elect  to  apply  the  pre- 
TRA  '86  facts-and-circumstances 
standards.  This  transition  rehef  applies 
for  purposes  of  all  provisions  (e.g.. 
section  125)  to  which  the 
nondiscriminatory  classification  test 
applies. 

Reliance  on  These  Proposed  Regulations 

Taxpayers  may  rely  on  these 
proposed  regulations  for  guidance 
pending  the  issuance  of  final 
regulations.  These  regulations  will  be 
generally  effective  for  plein  years 
beginning  after  1988.  If  future 
regulations  are  more  restrictive,  such 
guidance  will  be  applied  without 
retroactive  effect. 

Regulatory  Impact  Analysis 

These  proposed  rules  are  not  major 
rules  as  defined  in  Executive  Order 
12291.  Therefore,  a  Regulatory  Impact 
Analysis  is  not  required. 


Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  eight  copies)  to 
the  Internal  Revenue  Service.  All 
comments  will  be  available  for  pubUc 
inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  by  any  person  who  also  submits 
written  comments.  If  a  public  hearing  is 
held,  notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Nancy  J.  Marks, 
Office  of  the  Assistant  Chief  Counsel 
(Employee  Benefits  and  Exempt 
Organizations).  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  1.401-0— 
1.425-1 

Employee  benefit  plans.  Employee 
Stock  Ownership  Plans.  Income  taxes. 
Individual  retirement  accounts. 
Pensions.  Stock  options. 

PART  1— [AMENDED] 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR 
Part  1  are  as  follows: 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation. 

Authority:  28  U.S.C.  7805  *  *  * 
iS  1.410(b)-2  through  10  also  issued  under  26 
U.S.C.  410(b)(6). 

Par.  2.  Section  1.401(a)(26)-l  as 
proposed  on  February  14, 1989  (54  FR 
6710),  is  amended  by  revising  the  first 
sentence  of  paragraph  (d)(l)(i)  to  read  as 
follows: 

§  1.401(aM26)-1    Minimum  participation 
rule. 

***** 

(d)  Exceptions — (1)  Plans  that  do  not 
benefit  any  highly  compensated 
employees — (i)  General  rule.  A  plan  is 
deemed  to  satisfy  section  401(a)(26)  for 
a  plan  year  if  such  plan  is  not  a  top- 
heavy  plan  under  section  416  for  such 
plan  year  and  such  plan  (and  any 
predecessor  plan),  in  the  case  of  a 
defined  contribution  plan,  does  not   • 
currently  benefit  for  such  plan  year  and, 
in  the  case  of  a  defined  benefit  plan, 
does  not  benefit  for  such  plan  year  or 
any  of  the  immediately  preceding  5  plan 
years  any  active  or  former  employee 
who  is  or  ever  has  been  a  highly 


compensated  employee  of  the  employer 
(either  as  an  active  employee,  former 
employee,  or  both).  *  *  * 

***** 

Par.  3.  Section  1.401(a)(26)-2  as 
proposed  on  February  14. 1989  (54  FR 
6710).  is  amended  by  adding  a  new 
paragraph  (d)(2)(iv)  to  read  as  follows: 

S  1.401(aM26)-2    Definitions  of  pton, 
current  lieneflt  structure,  and  prior  benefit 
structure. 

***** 

(d)  Current  benefit  structures — (2) 
Uniform  formula.   '  *  * 

(iv)  Cost  of  living  adjustments  for 
former  employees.  An  ad  hoc  cost  of 
living  adjustment  formula  benefiting 
former  employees  does  not  fail  to  be 
uniform  merely  because  of  differences 
under  the  formula  that  reasonab'y.  and 
on  a  uniform  basis,  reflect  adjustments 
for  differences  in  the  increases  in  the 
cost  of  living  that  occurred  after  such 
employees  retired  or  commenced  receipt 

of  benefits. 

***** 

Par.  4.  Section  1.401(a)(26)-3  as 
proposed  on  February  14. 1989  (54  FR 
6710).  is  amended  by  adding  a  new 
paragraph  (b)(8)  to  read  as  follows: 

9 1.401(aM26>-3    Emptoyees  wtto  iMoefit 
under  a  plan  and  current  benefit  structure. 
*        «        *        *        •  • 

(b)  Benefiting  under  a  current  benefit 
structure.  *  *  * 

(8)  Certain  terminating  employees — (i) 
General  rule.  An  employee  is  treated  as 
an  excludable  employee  for  a  plan  year 
with  respect  to  a  particular  plan  if — 

(A)  The  employee  does  not  benefit 
under  the  plan  for  the  plan  year, 

(B)  The  employee  is  eligible  to 
participate  under  the  plan, 

(C)  The  plan  has  a  minimum  period  of 
service  requirement  or  a  requirement 
that  the  employee  be  employed  on  the 
last  day  of  the  plan  year  (last-day 
requirement)  for  an  employee  to  accrue 
a  benefit  or  receive  an  allocation  for  the 
plan  year, 

(D)  The  employee  fails  to  accrue  a 
benefit  or  receive  an  allocation  under 
the  plan  solely  because  of  the  failure  to 
satisfy  the  minimum  period  of  service 
requirement  or  the  last-day  requirement 
and 

(E)  The  employee  terminates 
employment  during  the  plan  year  with 
not  more  than  500  hours  of  service  and 
the  employee  is  not  an  active  employee 
as  of  the  last  day  of  the  plan  year. 

(ii)  Hours  of  service,  etc.  The  term 
"hour  of  service"  has  the  same  meaning 
as  provided  for  such  term  by  29  CFR 
2530.200b-2  under  the  general  method  of 
crediting  service  for  the  employee.  If  one 
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of  the  equivalencies  set  forth  in  29  CFR 
2530  200b-3  is  used  for  crediting  service 
under  the  plan,  the  500-hour  requirement 

must  be  adjusted  accordingly. 

*  *        •        •        • 

Par.  5.  Section  1.401(a)(26)-6  as 
proposed  on  February  14. 1989  {54  FR 

6710).  is  amended  by  adding  new 
paragraphs  (b]  (4),  (5]  and  (6)  to  read  as 
follows: 

S  1.401(a)<2e)-t    Eff«etiv«  dates  and 
IranaitMm  rulM. 

*  •        •        •        • 

(b)  Transition  rules.  *  *  * 

(4)  Elective  deferrals  under  cash  or 
deferred  arrangements. 

Eligibility  to  make  elective 
contributions  under  a  qualified  cash  or 
deferred  arrangement  (defined  under 
section  401(k)]  pursuant  to  plan 
provisions  as  adopted  and  in  effect  on 
or  before  June  19. 1989,  but  not  after 
June  19, 1989.  may  be  disregarded  for 
purposes  of  satisfying  the  requirements 
of  section  401(a)(26). 

|5)  Early  retirement  "window-period" 
benefits.  Early  retirement  benefits 
available  under  a  plan  only  to 
employees  who  retire  within  a  limited 
period  of  time,  not  to  exceed  1  year,  are 
treated  as  satisfying  section  401(a)(26)  if 
such  benefits  are  provided  under  plan 
terms  that  were  adopted  and  in  effect  on 
or  before  April  14, 1989. 

|6)  Employees  who  benefit  under  the 
plan.  For  the  first  plan  year  beginning 
after  December  31. 1988,  and  before 
January  1. 1990,  any  employee  who  is 
eligible  to  participate  under  the  plan  and 
who  fails  to  accrue  a  benefit  solely 
because  of  the  failure  to  satisfy  either  a 
minimum-period-of-service  requirement 
of  1.000  hours  of  service  or  less  or  a  last- 
day  requirement  may  be  treated  as 
benefiting  under  the  plan  provided  that 
all  such  employees  are  treated  as 
benefiting  under  the  plan. 

*  *        •        «        * 

Par  6.  The  following  new  section  is 
added  to  read  as  follows: 

9l-4lO(b)-0   Tabto  of  contanta. 

This  section  lists  the  titles  of 
§S  1.410(bH  through  1.410(bH0. 
1 1.410(b)-l     Minimum  coverage 

requirements  (before  1989). 
( 1.410tb)-2    Minimum  coverage 

requirements  (after  1988). 
S  1.410(b)-3    Employees  who  benefit  under  a 

plan. 
S  1.410(b)-4    Nondiscriminatory 

classification  test. 
i  1.410(b)-5    Average  benefit  percentage 

test. 
S  1.410(b)-6    Excludable  employees. 
S  1.410(b)-7    Definition  of  plan  and  rules 

governing  plan  disaggrRgalion  and 

aggregutiun. 
t1410(b|-8    Special  rules. 


S  1.410(b)-9    Definitions. 
S  1.410(b)-10    Effective  dates  and  transition 
rules. 
Par.  7.  Section  1.410(b)-l  is  amended 
by  revising  the  heading  and  paragraph 

(a)  to  read  as  follows: 

§  1.410(b)-1    Minlmuin  covaraga 
requlramanta  (bafora  1989). 

(a)  In  general.  A  plan  is  not  a 
qualified  plan  (and  a  trust  forming  a  part 
of  such  plan  is  not  a  qualified  trust) 
unless  the  plan  satisfies  the 
requirements  of  section  410(b)(1).  For 
plan  years  prior  to  the  applicable 
effective  date  set  forth  in  §  1.410(b)-10, 
a  plan  satisfies  the  requirements  of 
section  410(b)(1)  if  it  satisfies  the 
requirements  of  paragraph  (b)(1)  or  (2) 
of  this  section.  Also,  see  S  1.410(b)-2  in 
the  case  of  plan  years  beginning  on  or 
after  the  applicable  effective  date  set 
forth  in  §  1.410(b)-10. 

***** 

Pars.  New  §i  1.410(b)-2  through 
1.410(b)-10  are  added  to  read  as  follows: 

§  1.410(b)-2    Minimum  covaraga 
raqulraoiants  (aftar  1988). 

(a)  In  general.  A  plan  is  a  qualified 
plan  for  a  plan  year  only  if  such  plan 
satisfies  section  410(b)  for  such  year.  For 
plan  years  beginning  prior  to  the 
applicable  effective  date  set  forth  in 

§  1.410(b)-10,  a  plan  satisfies  section 
410(b)  only  if  it  satisfies  S  1.410(b)-1  for 
such  year.  For  plan  years  beginning  on 
or  after  the  applicable  effective  date  set 
forth  in  §  1.410(b)-10,  a  plan  satisfies 
section  410(b)  only  if  it  satisfies 
paragraph  (b)  of  this  section  with 
respect  to  active  employees  for  such 
year  and  paragraph  (c)  of  this  section 
with  respect  to  former  employees  for 
such  year.  The  rules  in  paragraphs  (a), 

(b)  and  (c)  of  this  section  apply  to  all 
plans  as  a  condition  of  quahfication, 
including  plans  under  which  no 
employee  is  able  to  accrue  any 
additional  benefits  (e.g..  frozen  plans). 
See  section  403(b)(12)(A)(i)  with  respect 
to  the  application  of  section  410(b)  and 
the  regulations  thereunder  to  annuity 
contracts  described  in  section  403(b). 
Also,  see  §  1.410(b)-7  for  rules  defining 
"plan"  and  governing  the  treatment  of 
separate  plans  as  a  single  plan  for 
purposes  of  applying  the  requirements  of 
section  410(b). 

(b)  Requirements  with  respect  to 
active  employees — (1)  In  general.  A  plan 
satisfies  this  paragraph  (b)  for  a  plan 
year  only  if  it  satisfies  at  least  one  of  the 
following  paragraphs  (b)(2)  through 
(b)(6)  of  this  section  for  such  year. 

(2)  Ratio  percentage  test — (i)  In 
general.  A  plan  satisfies  this  paragraph 
(b)(2)  (ratio  percentage  test]  for  a  plan 
year  only  if  the  percentage  determined 


by  dividing  the  percentage  of  the 
nonhighly  compensated  active 
employees  who  benefit  under  the  plan 
by  the  percentage  of  the  highly 
compensated  active  employees  who 
benefit  under  the  plan  is  at  least  70 
percent.  The  applicable  percentages  are 
determined  by  dividing  the  number  of 
active  employees  benefiting  under  the 
plan  in  such  category  by  the  total 
number  of  active  employees  in  such 
category.  This  test  incorporates  both  the 
percentage  test  of  section  410(b)(1)(A) 
and  the  ratio  test  of  section  410(b)(1)(B). 
(ii)  Examples.  The  following  examples 
illustrate  the  application  of  the  ratio 
percentage  test  of  this  paragraph  (b)(2): 

Example  1.  Assume  that,  for  a  plan  year. 
Plan  A  benefits  100  percent  of  an  employer's 
highly  compensated  active  employees  and  70 
percent  of  the  employer's  nonhighly 
compensated  active  employees.  The  plan's 
ratio  percentage  for  such  year  is  70  percent 
(i.e..  70  percent  divided  by  100  percent),  and 
thus  the  plan  satisfies  the  ratio  percentage 
test. 

Example  2.  Assume  that,  for  a  plan  year. 
Plan  B  benefits  60  percent  of  the  employer's 
highly  compensated  active  employees  and  40 
percent  of  the  employer's  nonhighly 
compensated  active  employees.  Plan  B  fails 
to  satisfy  the  ratio  percentage  test  because 
the  plan's  ratio  percentage  is  only  66% 
percent  (i.e.,  40  percent  divided  by  60 
percent). 

(Z)  Average  benefit  test.  A  plan 
satisfies  this  paragraph  (b)(3)  for  a  plan 
year  only  if  the  plan  satisfies  the 
nondiscriminatory  classification  test  of 
S  1.410(b)-4  and  the  average  benefit 
percentage  test  of  S  1.410(b)-5  for  such 
year. 

(4)  Certain  tax-credit  employee  stock 
ownership  plans.  A  plan  satisfies  this 
paragraph  (b)(4)  for  a  plan  year  only  if 
the  plan — 

(i)  Is  a  tax  credit  employee  stock 
ownership  plan  (as  defined  in  section 
409). 

(ii)  Is  the  only  plan  of  the  employer 
that  is  intended  to  qualify  under  section 
401(a)  and 

(iii)  Is  a  plan  that  satisfies  the  rule  set 
forth  in  section  410(b)(6)(D). 

This  paragraph  (b)(4)  is  available  only 
for  plan  years  for  which  the  tax  credit 
employee  stock  ownership  plan  receives 
contributions  for  which  the  employer  is 
allowed  a  tax  credit  under  section  41  (as 
in  effect  prior  to  its  repeal  by  the  Tax 
Reform  Act  of  1986)  or  section  48(n)  (as 
in  effect  prior  to  its  amendment  by  the 
Tax  Reform  Act  of  1984).  The 
requirement  of  this  paragraph  (b)(4)  that 
the  plan  be  the  only  plan  of  the 
employer  that  is  intended  to  qualify 
under  section  401(a]  is  not  satisfied  if 
the  employer  has  a  single  plan  that  is 


treated  as  separate  plans  pursuant  to 
the  requirements  of  S  1.410(b)-7(c). 

(5)  Employers  with  no  highly 
compensated  employees,  etc.  A  plan 
satisfies  this  paragraph  (b)(5)  for  a  plan 
year  only  if  it  is  maintained  by  an 
employer  that,  at  all  times  during  the 
plan  year,  either  benefits  no  highly 
compensated  active  employees  or  has 
no  nonhighly  compensated  active 
employees. 

(6)  Certain  governmental  or  church 
plans.  A  plan  satisfies  this  paragraph 
(b)(6)  for  a  plan  year  only  if  it  is 
described  in  section  410(c)  and  such 
plan  satisfies  the  requirements  of 
section  401(a)(3)  as  in  effect  on 
September  1, 1974.  Plans  that  include 
annuity  contracts  described  in  section 
403(b)  are  not  eligible  for  the  rule  of  this 
paragraph  (b)(6). 

(c)  Requirements  with  respect  to 
former  employees — (1)  Former 
employees  tested  separately.  Former 
employees  are  generally  tested 
separately  for  purposes  of  section 
410(b).  Thus,  former  employees  are 
disregarded  in  applying  the  ratio 
percentage  test,  the  nondiscriminatory 
classification  test,  and  the  average 
benefit  percentage  test  with  respect  to 
the  coverage  of  active  employees  under 
a  plan.  During  the  plan  year  in  which  an 
employee  terminates  from  service  with 
the  employer,  such  employee  is  treated 
as  an  active  employee  in  applying 
section  410(b)  with  respect  to  active 
employees  and  is  treated  as  a  former 
employee  in  applying  section  410(b)  with 
respect  to  former  employees.  Any 
accrual  or  allocation  with  respect  to 
such  employee  during  such  plan  year 
that  arises  with  respect  to  such 
employee's  status  as  an  active  employee 
is  treated  as  an  accrual  or  allocation  of 
an  active  employee.  Similarly,  any 
accrual  or  allocation  with  respect  to 
such  employee  during  such  plan  year 
that  arises  with  respect  to  such 
employee's  status  as  a  former  employee 
is  treated  as  an  accrual  or  allocation  of 
a  former  employee. 

(2)  Application  of  section  410(b)  to 
former  employees— {\]  In  general.  A 
plan  under  which  no  former  employee  is 
currently  benefiting  is  deemed  to  satisfy 
section  410(b)  with  respect  to  its  former 
employees.  See  S  1.410(b)-3  for  the 
meaning  of  "benefiting".  A  plan  under 
which  a  former  employee  is  currently 
benefiting  [e.g.,  a  plan  that  is  amended 
to  provide  an  ad  hoc  cost  of  living 
adjustment  to  the  benefit  provided  a 
former  employee  under  the  plan)  must 
satisfy  section  410(b)  with  respect  to  its 
former  employees. 

(ii)  Testing  former  employees — (A)  In 
general.  A  plan  satisfies  section  410(b) 
with  respect  to  its  former  employees  if  it 


satisfies  one  of  the  tests  in  paragraphs 
(b)(2)  through  (b)(6)  of  this  section  with 
respect  to  its  former  employees. 

(B)  Special  rule.  A  plan  is  deemed  to 
satisfy  paragraph  (b)  of  this  section  with 
respect  to  its  former  employees  with  a 
current  benefit  if  at  least  ten  former 
employees  are  currently  benefiting 
under  the  plan  and  at  least  60  percent  of 
the  former  employees  who  are  currently 
benefiting  under  the  plan  are  not  highly 
compensated  former  employees. 

(C)  Former  employees  tested. 
Coverage  with  respect  to  former 
employees  is  tested  separately  from 
coverage  with  respect  to  active 
employees  and  is  tested  on  the  basis  of 
all  former  employees  of  the  employer. 
However,  at  the  election  of  the 
employer,  employees  who  are  not 
currently  benefiting  and  who  became 
former  employees  either  prior  to 
calendar  year  1984  or  prior  to  the 
beginning  of  the  tenth  year  before  the 
year  being  tested  may  be  disregarded. 

(D)  Alternative  tests.  The 
Commissioner  may,  only  in  revenue 
rulings,  notices  or  other  documents  of 
general  applicability,  prescribe 
alternative  tests  for  determining 
whether  or  not  section  410(b)  is  satisfied 
with  respect  to  former  employees.  Those 
alternative  tests  may  supplement  or 
modify  the  tests  set  forth  in  this  section. 

(d)  Certain  acquisitions  or 
dispositions.  See  section  410(b)(6)(C) 
(relating  to  special  rules  for  certain 
dispositions  or  acquisitions)  for  a 
special  rule  whereby  a  plan  may  be 
treated  as  satisfying  section  410(b)  for  a 
limited  period.  Section  410(b)(6)(C)  does 
not  apply  to  acquisitions  or  dispositions 
that  occur  prior  to  the  first  plan  year  to 
which  section  410(b)  as  amended  by  the 
Tax  Reform  Act  of  1986  applies.  Thus, 
employers  who  have  a  transaction 
described  in  section  410(b)(6)(C)  that 
occurs  in  the  year  prior  to  the  first  plan 
year  in  which  section  410(b)  (as 
amended  by  the  Tax  Reform  Act  of 
1986)  first  applies  must  satisfy  section 
410(b)  (without  regard  to  section 
410(b)(6)(C))  in  the  first  such  plan  year. 

§  1.410(b)-3    Emptoyaaa  wrho  benefit  under 
apian. 

(a)  In  general.  A  plan  benefits  an 
active  employee  only  in  accordance 
with  the  rules  of  paragraph  (b)  of  this 
section. 

(b)  Active  employees — (1)  In  general. 
Except  as  provided  in  paragraphs  (b)(2) 
and  (c)  of  this  section,  an  active 
employee  is  treated  as  benefiting  for  a 
plan  year  only  if  for  such  plan  year  in 
the  case  of  a  defined  contribution  plan 
the  employee  receives  an  allocation  of 
contributions  or  forfeitures  and  in  the 


case  of  a  defined  benefit  plan  the 
employee  receives  a  benefit  accrual. 

(2)  Exceptions  to  allocation  or  accrual 
requirement — (i)  Special  rule  for  no 
accruals.  In  the  case  of  a  defined 
contribution  plan,  if  for  the  plan  year  no 
employee  receives  an  allocation  of 
contributions  or  forfeitures,  the  plan  is 
treated  as  satisfying  section  410(b)  for 
such  plan  year.  "Thus,  a  defined 
contribution  plan  for  which 
contributions  cease  and  for  which  no 
forfeiture  can  be  allocated  satisfies 
section  410(b).  In  the  case  of  a  defined 
benefit  plan,  if  for  the  plan  year  no 
employee  accrues  any  additional 
benefits  under  the  plan,  the  plan  is 
treated  as  satisfying  section  410(b)  for 
such  plan  year.  The  special  rule  in  this 
paragraph  (b)(2)  is  only  available  where 
there  are  no  allocations  or  benefit 
accruals  for  the  plan  year  and  thus,  it  is 
not  available  with  respect  to  a  top- 
heavy  plan  that  has  accruals  required  by 
section  416  or  to  a  plan  where  future 
compensation  increases  are  taken  into 
account  in  determining  the  accrued 
benefit  under  the  plan. 

(ii)  Plans  subject  to  section  401(k)  or 
section  401(m).  An  employee  is  treated 
as  benefiting  under  a  plan  (or  the 
portion  thereof)  that  is  subject  to  section 
401(k)  or  section  401  (m)  for  a  plan  year 
if  such  employee  is  an  eligible  employee 
with  respect  to  such  plan  (or  portion 
thereof)  for  such  year  without  regard  to 
whether  or  not  contributions  are 
actually  made.  For  example,  an 
employee  is  treated  as  benefiting  under 
the  portion  of  a  plan  that  includes  a 
qualified  cash  or  deferred  arrangement 
if  the  employee  is  an  eligible  employee 
with  respect  to  such  arrangement  for  the 
year  whether  or  not  the  employee 
actually  makes  elective  contributions 
under  the  arrangement  for  such  year. 
See  sections  401  (k)  and  401(m)  and  the 
regulations  thereunder. 

(iii)  Section  415  limits.  An  employee  is 
treated  as  benefiting  under  a  plan  for  a 
plan  year  if  the  employee  satisfies  all  of 
the  applicable  conditions  for  accruing  a 
current  benefit  for  such  year  but  fails  to 
accrue  a  benefit  solely  because  of  the 
section  415  limits  on  benefits  and  annual 
additions. 

(iv)  Certain  plan  limits.  An  employee 
is  treated  as  benefiting  under  a  plan  for 
a  plan  year  if  the  employee  satisfies  all 
of  the  applicable  conditions  for  accruing 
the  maximum  current  benefit  for  such 
year  but  fails  to,accrue  a  benefit  solely 
because  of  a  uniformly  applicable 
benefit  limit  under  the  plan.  Thus,  for 
example,  if  a  plan  only  takes  into 
account  the  first  30  years  of  service  for 
accrual  purposes,  a  participant  who  has 
completed  more  than  30  years  of  service 
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is  still  treated  as  benefiting  under  the 
plan. 

(v)  Benefit  offset  arrangements.  An 
employee  is  treated  as  benefiting  under 
a  plan  for  a  plan  year  even  if  the  current 
benefit  accrual  is  offset  by  the 
contributions  or  benefits  under  another 
plan,  if  all  other  conditions  for  the 
current  benefit  accrual  or  allocation  are 
satisfied. 

(c)  Certain  terminating  employees — 
(1  ]  In  general.  An  employee  is  treated  as 
an  excludable  employee  for  a  plan  year 
with  respect  to  a  particular  plan  if— 

(i)  The  employee  does  not  benefit 
under  the  plan  for  the  plan  year, 

(ii)  The  employee  is  eligible  to 
participate  under  the  plan. 

(iii)  The  plan  has  a  minimum  period  of 
service  requirement  or  a  requirement 
that  an  employee  be  employed  on  the 
last  day  of  the  plan  year  (last-day 
requirement)  in  order  for  an  employee  to 
accrue  a  benefit  or  receive  an  allocation 
for  the  plan  year. 

(iv)  liie  employee  fails  to  accrue  a 
benent  or  receive  an  allocation  under 
the  plan  solely  because  of  the  failure  to 
satisfy  the  minimum  period  of  service  or 
last-day  requirement  and 

(v)  The  employee  terminates 
employment  during  the  plan  year  with 
not  more  than  500  hours  of  service  and 
the  employee  is  not  an  active  employee 
as  of  the  last  day  of  the  plan  Year. 

(2)  Hours  of  service,  etc.  The  term 
"hours  of  service"  has  the  same  meaning 
as  provided  for  such  term  by  29  CFR 
2530.200b-2  under  the  general  method  of 
crediting  service  for  the  employee.  If  one 
of  the  equivalencies  set  forth  in  29  CFR 
2530.200b-3  is  used  for  crediting  service 
under  the  plan,  the  500-hour  requirement 
must  be  adjusted  accordingly. 

(d)  Examples.  The  following  examples 
illustrate  the  determination  of  whether 
an  employee  is  benefiting  under  a  plan 
for  purposes  of  section  410(b)  and  the 
regulations  thereunder. 

Example  1.  An  employtr  has  35  active 
employees  who  are  eligible  under  a  deliaed 
beneHt  plan  and  who  are  employed  on  the 
last  day  of  the  plan  year.  The  plan  requires 
1000  hours  of  lervice  to  accrue  a  benefit. 
Only  30  employees  tatiefy  the  lOOO-honr 
requirement  and  accrwe  a  benefit.  The  fhre 
employees  who  do  not  satisfy  the  1000-hour 
requirement  during  the  plan  year  are  taken 
into  account  in  testing  the  plan  under  section 
410(b)  but  are  treated  as  not  benefiting  under 
the  plan. 

Example  2.  An  employer  has  35  active 
employees  who  are  eligible  under  a  defined 
contribution  plan.  The  plan  provides  that  an 
employee  will  not  receive  an  allocation  of 
contrilMitions  for  a  plan  year  nnless  the 
employee  is  employed  by  the  employer  on  the 
last  day  of  the  plan  year.  Only  30  employees 
are  employed  by  the  employer  on  the  last  day 
of  the  plan  year.  Two  of  the  five  employees 


who  terminated  employment  before  the  last 
day  of  the  plan  year  had  less  than  501  hours 
of  service  during  the  plan  year,  and  the 
remaining  three  such  employees  had  more 
than  500  hours  of  service  during  such  year.  Of 
the  five  employees  who  were  no  longer 
employed  on  the  last  day  of  the  plan  year,  the 
two  with  SOD  hours  of  service  or  less  during 
the  plan  year  are  treated  as  excludable 
employees  for  purposes  of  section  410(b),  and 
the  remaining  three  who  had  over  500  hours 
of  service  during  the  plan  year  but  are  taken 
into  account  in  testing  the  plan  under  section 
410(b)  but  are  treated  as  not  benefiting  under 
the  plan. 

Example  X  An  employer  has  30  active 
employees  who  are  eligible  under  a  defined 
contribution  plan.  The  plan  requires  1000 
hours  of  service  to  receive  an  allocation  of 
contributions  or  forfeitures.  Ten  employees 
do  not  receive  an  allocaUon  because  of  their 
failure  to  complete  1000  hours  of  service. 
Three  of  the  10  employees  who  failed  to 
satisfy  the  minimum  service  requirement 
completed  less  than  501  hours  of  service  and 
terminated  their  employment.  Two  of  the 
employees  completed  between  501  and  1000 
hours  of  service  and  terminated  their 
employment.  The  remaining  five  entployees 
did  not  terminate  employment  Under  the  rule 
in  paragraph  (c)  of  this  section,  the  three 
terminated  employees  who  completed  less 
than  501  hours  of  service  are  treated  as 
excludable  employees  for  the  portion  of  the 
plan  year  they  are  employed.  The  other  seven 
employees  who  do  not  receive  an  allocation 
are  taken  into  account  in  testing  the  plan 
under  section  410(b)  but  are  treated  as  not 
benefiting  under  the  plan. 

91-410<b)-4    Mondlscrlmlnrtery 
dasslflcationteet 

(a)  In  general.  A  plan  satisfies  the 
nondiscriminatory  classiHcation  test  of 
this  section  for  a  plan  year  only  if.  for 
such  year,  the  plan  provides  that 
employees  are  eligible  to  beneHt  imder 
the  plan  imder  a  classification  set  up  by 
the  employer  in  accordance  with 
paragraph  (b]  of  this  section  and  such 
classification  of  employees  is 
nondiscriminatory  under  paragraph  (c) 
of  this  section.  The  rules  of  this  section 
are  applied  separately  to  active 
employees  and  former  employees  of  the 
employer. 

(b)  Reasonable  classification  set  up 
by  the  employer.  A  classification  is  set 
up  by  the  employer  in  accordance  with 
this  paragraph  only  if,  based  on  all  the 
facts  and  circumstances,  the 
classiftcation  is  reasonable  and 
established  under  objective  business 
criteria  that  identify  the  category  of 
employees  who  benefit  under  the  plan. 
Reasonable  classifications  generally 
include  specified  job  categories,  nature 
of  compensation  (i.e^  salaried  or  hourly) 
and  similar  bona  fide  business  criteria. 
An  enumeration  of  employees  by  name 
or  other  specific  criteria  having 
substantially  the  same  effect  as  an 


enumeration  by  name  is  not  considered 
a  reasonable  classification. 

(c)  Nondiscriminatory  classification — 
(1)  General  rule.  A  classification  is 
nondiscriminatory  under  this  paragraph 
(c)  for  a  plan  year  only  if  the  group  of 
employees  included  in  such 
classification  beneHting  under  the  plan 
satisfies  the  requirements  of  either 
paragraph  (c)(2)  or  {c)(3}  of  this  section 
for  such  plan  year. 

(2)  Safe  harbor.  A  plan  satisfies  the 
requirement  of  this  paragraph  (c)(2)  only 
if  the  nonhighly  compensated  employee 
benefiting  percentage  equals  or  exceeds 
the  safe  harbor  percentage  multiplied  by 
the  highly  compensated  employee 
benefiting  percentage. 

(3)  Facts  and  circumstances — (i) 
General  rule.  A  plan  satisfies  the 
requirements  of  this  paragraph  (c)(3) 
only  if — 

(A)  The  nonhighly  compensated 
employee  benefiting  percentage  exceeds 
the  unsafe  hartuw  percentage  multiplied 
by  the  highly  compensated  employee 
benefiting  percentage  and 

(B)  The  classification  satisfies 
paragraph  (c}(3)(ii)  of  this  section. 

(ii)  Factual  determination.  A 
classification  satisfies  this  paragraph 
(c)(3)(ii)  only  if.  based  on  all  the 
relevant  facts  and  circumstances,  the 
Commissioner  finds  that  such 
classification  is  nondiscriminatory. 

(iii)  Relevant  facts  and  circumstances. 
The  following  facts  and  circumstances 
are  considered  relevant  in  determining 
whether  a  dassification  is 
nondiscriminatory.  No  one  particular 
fact  is  determinative.  Other  facts  and 
circumstances  may  also  be  considered 
relevant 

(A)  The  underlying  business  reason 
for  the  classification.  The  greater  the 
business  reason  for  the  classification  the 
more  likely  the  classification  is  to  be 
nondiscriminatory.  Reducing  the 
employer's  cost  of  providing  pension 
benefits  is  not  a  relevant  business 
reason. 

(B)  The  percentage  of  the  employer's 
employees  benefiting  imder  the  plan. 
The  higher  the  percentage,  the  more 
likely  the  classification  is  to  be 
nondiscriminatory. 

(C)  Whether  or  not  the  nimiber  of 
employees  benefiting  under  the  plan  in 
each  salary  range  is  representative  of 
the  number  (rf  employees  in  each  salary 
range  of  the  employer's  work  force.  The 
more  representative  the  percentages  of 
employees  benefiting  under  the  plan  in 
each  salary  range  are  of  the  percentages 
of  the  employer's  employees  in  each 
salary  range,  the  more  likely  the 
classification  is  to  be  nondiscriminatory. 
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(D)  The  difference  between  the 
nonhighly  compensated  employee 
benefiting  percentage  and  the  safe 
harbor  percentage  times  the  highly 
compensated  employee  benefiting 
percentage.  The  smaller  the  difference, 
the  more  likely  the  classification  is  to  be 
nondiscrimina  tory. 

(4)  Definitions--{\]  Nonhighly 
compensated  employee  benefiting 
percentage.  The  nonhighly  compensated 
employee  benefiting  percentage  is  the 
number  of  nonhighly  compensated 
employees  of  the  employer  benefiting 
under  the  plan  expressed  as  a 
percentage  of  all  nonhighly 
compensated  employees  of  the 
employer. 

(ii)  Highly  compensated  employee 
benefiting  percentage.  The  highly 
compensated  employee  benefiting 
percentage  is  the  number  of  highly 
compensated  employees  of  the  employer 
benefiting  under  the  plan  expressed  as  a 
percentage  of  all  highly  compensated 
employees  of  the  employer. 

(iii)  Safe  harbor  percentage.  The  safe 
harbor  percentage  is  50  percent,  reduced 
by  'A  of  a  percentage  point  for  each 
percentage  point  by  which  the  nonhighly 
compensated  employee  concentration 
percentage  exceeds  60  percent.  ,,,  -  /to,       i      .    .l. 

(iv)  Unsafe  harbor  percentage.  The  J^L^^Tff"     ^^  "^  ^^  h  ?'^i, 

unsafe  harbor  percentage  is  40  percent.        P^'^^r^P^  t^)  are  illustrated  by  the 
reduced  by  3/4  of  a  percentage  point  for      ^°"°^'"8  examples: 
each  percentage  point  by  which  the  Example  l.  Employer  A  has  200  employees 

nonhighly  compensated  employee  ^^^"  applying  the  applicable  exclusions  in 

concentration  percentage  exceeds  60  finV^ji^'nTA^"^  nonlughly  compensated 

„ ,  ij„  •       °  ...  employees  and  80  are  highly  compensated 

percent  However,  m  no  case  is  the  employees.  The  nonhighly  compensated 

unsafe  harbor  percentage  less  than  20  employee  concentration  percentage  is  60 

percent.  percent  (120/200).  Employer  A  maintains  a 

(v)  Nonhighly  compensated  employee       plan  that  benefits  72  highly  compensated 
concentration  percentage.  The  employees  so  that  the  highly  compensated 

nonhighly  compensated  employee  employee  benefiting  percentage  is  90  percent 

concentration  percentage  is  the  '^^Z^':  "^^^  ^^^^  harbor  percentage  is  50 

_„,„„„,„ t  -II  lu  1  t  ll  percent  and  the  unsafe  harbor  percentage  is 

percentage  of  all  the  employees  of  the  ^  percent.  If  the  plan  benefits  at  least  45 

employer  who  are  not  highly  percent  (50  percent  times  90  percent)  of  the 

compensated  employees.  Employees  nonhighly  compensated  employees,  or  54 

who  are  excludable  employees  for  employees,  the  classification  is  within  the 

purposes  of  the  average  benefit  test  are        ^^f^  harbor  and  thus  is  considered 
not  taken  into  account.  nondiscriminatory.  If  the  plan  benefits  less 

(vi)  Table.  The  safe  harbor  and  unsafe      '''/"  ^  P"^^"'  •'*"  P^"=^"'  *'T^^  ^  percent) 
harbor  nprrpnlaops  af  Parh  nnnhiohlu  °'  '"^  nonhighly  compensated  employees,  or 

naroor  percentages  at  each  nonhighly  ^  employees,  the  classification  is  within  the 

compensated  employee  concentration  unsafe  harbor  and  thus  is  considered 

percentage  are  set  forth  below:  discriminatory.  If  the  plan  benefits  from  44  to 

53  nonhighly  compensated  employees,  the 
Commissioner  may  determine  that  the 
classification  is  nondiscriminatory  based  on 
all  the  facts  and  circumstances. 

Example  2.  Employer  B  has  10.000 
employees  after  applying  the  applicable 
exclusions  in  S  1.410{b)-6;  9600  are  nonhighly 
compensated  employees.  The  nonhighly 
compensated  employee  concentration 
percentage  is  96  percent  (9600/10.000). 
Employer  B  maintains  a  plan  that  benefits  100 
highly  compensated  employees  so  that  the 
highly  compensated  employee  benefiting 
percentage  is  25  percent  (100/400).  The  safe 
harbor  percentage  is  23  percent  and  the 
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unsafe  harbor  percentage  is  20  percent.  If  the 
plan  benefits  at  least  5.75  percent  (23  percent 
limes  25  percent)  cf  the  nonhighly 
compensated  employees,  or  552  employees, 
the  classification  is  within  the  safe  harbor 
and  thus  is  considered  nondischminatorv'.  If 
the  plan  benefits  less  than  5  percent  (20 
percent  times  25  percent)  of  the  nonhighly 
Compensated  employees,  or  480  employees, 
the  classification  is  within  the  unsafe  harbor 
and  thus  is  considered  discriminatory.  If  the 
plan  benefits  from  480  to  551  nonhighly 
compensated  employees,  the  Commissioner 
may  determine  that  the  classification  is 
nondiscriminatory  based  on  all  the  facts  and 
circumstances. 


§  1.410(b)-5 
test 


Average  t>enef it  percentage 


(a)  In  general.  The  average  benefit 
percentage  test  of  this  section  is 
satisfied  for  a  plan  year  only  if  the 
average  benefit  percentage  is  at  least  70 
percent. 

(b)  A  vcrage  benefit  percentage.  The 
average  benefit  percentage  is  the 
percentage  determined  by  dividing  the 
actual  benefit  percentage  for  the 
nonhighly  compensated  active 
employees  by  the  actual  benefit 
percentage  for  the  highly  compensated 
active  employees. 

(c)  Actual  benefit  percentage.  The 
actual  benefit  percentage  for  a  group  of 
active  employees  is  the  average  of  the 
benefit  percentages  calculated 
separately  with  respect  to  each 
employee  in  such  group.  All  active 
employees  of  the  employer  who  are  not 
excludable  under  §  1.410(b)-6  are  taken 
into  account  for  this  purpose,  even  if 
they  are  not  benefiting  under  any  plan 
that  is  taken  into  account.  §  1.410(b)-7 
sets  forth  the  rules  for  determining 
which  qualified  plans  of  the  employer 
are  taken  into  account. 

(d)  Calculation  of  employee  benefit 
percentages.  [Reser\edj 

§  1.410(b>-6    Exctudat>le  employees. 

(a)  Active  employees — (1)  In  general. 
For  purposes  of  applying  section  410(b) 
and  the  regulations  thereunder  with 
respect  to  active  employees,  ail  active 
employees  of  the  employer,  other  than 
the  excludable  employees  described  in 
paragraphs  (b)  through  (h)  of  this 
section,  are  taken  into  account. 

(2)  Rules  of  application.  Except  as 
specifically  provided  otherwise,  the 
rules  under  this  section  are  to  be  applied 
by  reference  only  to  the  plan  or  plans 
being  tested  under  section  410(b)  and 
the  regulations  thereunder.  See 
§  1.410(b)-7  for  rules  governing  the 
determination  of  the  plan  for  purposes 
of  section  410(b)  and  the  regulations 
thereunder.  Thus,  in  determining 
whether  a  particular  plan  satisfies  the 
ratio  percentage  lest  of  §  1.410(b)- 
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2(b)(2).  the  rules  under  this  section 
generally  are  applied  on  the  basis  of 
only  such  plan.  Similarly,  in  determining 
whether  two  or  more  plans  that  are 
treated  as  a  single  plan  satisfy  the  ratio 
percentage  test  of  S  1.410(b)-2(b)(2). 
paragraphs  (b)  through  (h)  of  this  section 
generally  are  applied  on  the  basis  of 
only  such  deemed  single  plan.  See 
i  1.410(b)-7(e)  for  rules  governing  those 
plans  that  are  taken  into  account  in 
applying  the  average  benefll  percentage 
test. 

(b)  Minimum  age  and  service 
exclusions— [1]  In  general.  If  a  plan 
applies  minimum  age  and  service 
eligibility  conditions  permissible  under 
section  410(d)(1)  (without  regard  to 
subparagraph  (B)  thereof)  and  excludes 
all  active  employees  who  do  not  meet 
such  conditions  from  benefiting  under 
the  plan,  then  all  active  employees  who 
fail  to  satisfy  such  conditions  may  be 
treated  as  excludable  employees  with 
respect  to  such  plan. 

(2)  Plans  benefiting  otherwise 
excludable  employees — (i)  In  general. 
Employees  who  would  be  excludable 
under  paragraph  (b)(1)  of  this  section 
but  for  the  fact  that  the  plan  does  not 
apply  the  greatest  permissible  minimum 
age  and  service  conditions  may  be 
treated  as  excludable  employees  with 
respect  to  the  plan.  This  treatment  is 
available  only  if  the  plan  satisfies 
section  410(b)  and  \  1.410(b)-2  with 
respect  to  such  otherwise  excludable 
employees  in  the  manner  described  in 
paragraph  (b)(2)(ii)  of  this  section.  In 
such  a  case,  the  plan  may  be  treated  as 
comprising  two  separate  plans,  one  for 
the  otherwise  excludable  employees  and 
one  for  the  other  employees  for  purposes 
of  applying  section  410(b). 

(ii)  Testing  otherwise  excludable 
employees.  In  determining  whether  the 
plan  (or  portion  of  a  plan  that  is  treated 
as  a  separate  plan)  that  beneflts  active 
employees  who  would  otherwise  be 
excludable  under  paragraph  (b)(1)  of 
this  section  satisfies  section  410(b)  and 
S  1.410(b)-2.  active  employees  who  have 
satisfied  the  greatest  permissible 
minimum  age  and  service  conditions 
with  respect  to  the  plan  are  disregarded. 
In  addition,  if  the  plan  (or  portion 
thereof)  being  tested  applies  minimum 
age  and  service  conditions  and  those 
conditions  are  less  than  the  maximum 
permissible  minimum  age  and  service 
conditions,  active  employees  who  have 
not  satisfied  the  lower  minimum  age  and 
service  conditions  actually  provided  for 
in  the  plan  may  be  treated  as  excludable 
employees.  Thus,  for  example,  if  the 
plan  requires  attainment  of  age  18  and  3 
months  of  service,  employees  who  have 
not  attained  age  18  or  3  months  of 


service  with  the  employer  may  be 
excluded. 

(3)  Multiple  age  and  service 
conditions.  If  a  plan  has  two  or  more 
different  sets  of  minimum  age  and 
service  eligibility  conditions,  those 
employees  who  fail  to  satisfy  all  of  the 
different  sets  of  age  and  service 
conditions  may  be  treated  as  excludable 
employees.  An  employee  who  satisfies 
any  one  of  the  different  sets  of 
conditions  is  not  an  excludable 
employee. 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  the  minimum 
age  and  service  condition  rules  of  this 
paragraph  (b): 

Example  1.  An  employer  maintains  an 
hourly  plan  A  and  a  salaried  plan  B.  Plan  A 
has  no  minimum  age  or  service  condition. 
Plan  B  has  no  minimum  age  condition  and 
requires  1  year  of  service.  The  employer 
treats  plans  A  and  B  as  a  single  plan  for 
purposes  of  section  410(b).  Because  plan  A 
imposes  no  minimum  age  or  service 
condition,  all  employees  of  the  employer  can 
satisfy  the  minimum  age  and  service 
conditions  of  plan  A.  Therefore,  no 
employees  may  be  treated  as  excludable 
employees  in  testing  plans  A  and  B  for 
purposes  of  section  410(b). 

Example  2.  An  employer  maintains  three 
plans.  Plan  A  benefits  employees  in  division 
A  who  have  satisfied  the  plan's  minimum  age 
and  service  condition  of  age  21  and  1  year  of 
service.  Plan  B  benefits  employees  in  division 
B  who  liave  satisHed  a  minimum  age  and 
service  condition  of  age  18  and  1  year  of 
service.  Plan  C  benefits  employees  in  division 
C  who  have  saUsfied  a  minimum  age  and 
service  condition  of  age  21  and  6  months  of 
service.  The  employer  does  not  comprise 
separate  lines  of  business  under  section 
414(r).  The  employer  treats  plans  B  and  C  as 
a  single  plan  for  purposes  of  section  410(b).  In 
testing  plan  A  under  the  ratio  percentage  test 
or  the  nondiscriminatory  classification  test  of 
section  410(b).  employees  who  have  failed 
trath  to  attain  age  21  and  to  have  (>erformed 
at  least  1  year  of  service  may  be  treated  as 
excludable  employees.  In  testing  plans  B  and 
C,  employees  who  have  not  satisfied  the  age 
and  service  requirements  of  either  of  the  two 
plans  may  \x  treated  as  excludable 
employees.  Thus,  an  employee  may  be 
treated  as  an  excludable  employee  with 
respect  to  plans  B  and  C  only  if  the  employee 
has  neither  attained  age  18  and  performed  at 
least  1  year  of  service,  nor  attained  age  21 
and  performed  at  least  8  months  of  service. 
Thus,  an  active  employee  who  is  19  years  ok) 
and  has  performed  11  months  of  service  can 
be  treated  as  an  excludable  employee. 
Similarly,  an  employee  who  is  17  years  old 
and  has  performed  2  years  of  service  can  be 
treated  as  an  excludable  employee. 

Example  3.  An  employer  maintains  three 
plans.  Plan  A  benefits  all  employees  in 
division  A  (the  plan  does  not  apply  any 
minimum  age  or  service  condition).  Plan  B 
benefits  employees  in  division  B  who  have 
satisfied  a  minimum  age  and  service 
condition  of  age  18  and  1  year  of  service.  Plan 
C  benefits  employees  in  division  C  who  have 


satisfied  a  minimum  age  and  service 
condition  of  age  21  and  S  months  of  service. 
The  employer  does  not  comprise  separate 
lines  of  business  under  section  414(r).  In 
testing  the  employer's  plans  under  the 
average  l)enefit  percentage  test  provided  in 
S  1.410(b)-S,  plans  A  B  and  C  are  treated  as 
a  single  plan.  Therefore,  because  plan  A  does 
not  apply  any  minimum  age  or  service 
condition,  no  active  employee  may  be  treated 
as  an  excludable  employee. 

Example  4.  An  employer  maintains  Plan  A. 
Plan  A  benefits  all  employees  in  division  A 
(the  plan  does  not  apply  any  minimum  age  or 
service  conditions).  TTie  employer  has  110 
employees  who  either  have  not  completed  1 
year  of  service  or  have  not  attained  age  21. 
Of  these  110  employees.  10  are  highly 
compensated  employees  and  100  are 
nonhighly  compensated  employees.  Plan  A 
benefits  5  of  these  highly  compensated 
employees,  or  SO  percent  of  these  highly 
compensated  employees.  Plan  A  benefits  35 
of  these  nonhighly  compensated  employees, 
or  35  percent  of  these  nonhighly  compensated 
employees.  Plan  A  satisfies  the  ratio 
percentage  test  of  section  410(b)  with  respect 
to  employees  who  do  not  satisfy  the  greatest 
permissible  minimum  age  and  service 
requirement  (the  ratio  of  nonhighly 
compensated  employees  benefiting  under  the 
plan  (35  percent)  is  equal  to  70  percent  of  the 
ratio  of  the  highly  compensated  employees 
benefiting  under  the  plan  (50  percent)).  Thus, 
in  determining  whether  or  not  Plan  A 
satisfies  section  410(b),  the  110  employees 
may  l>e  treated  as  exchidable  employees  in 
accordance  with  paragraph  (b)(2)  of  this 
section. 

(c)  Certain  nonresident  aliens.  An 
employee  who  is  a  nonresident  alien 
and  who  receives  no  earned  income 
(within  the  meaning  of  section  911(d)(2)) 
from  the  employer  that  constitutes 
income  from  sources  within  the  United 
States  (within  the  meaning  of  section 
661(a)(3))  is  to  be  treated  as  an 
excludable  employee.  This  paragraph  (c) 
applies  even  if  such  nonresident  alien 
benefits  under  the  plan. 

(d)  Certain  employees  covered 
pursuant  to  a  collective  bargaining 
agreement.  An  employee  who  is 
included  in  a  unit  of  employees  covered 
by  an  agreement  that  the  Secretary  of 
Labor  fmds  to  be  a  collective  bargaining 
agreement  between  employee 
representatives  and  one  or  more 
employers,  if  there  is  evidence  that 
retirement  benefits  were  the  subject  of 
good  faith  bargaining  between  employee 
representatives  and  such  employer  or 
employers,  is  treated  as  an  excludable 
employee  with  respect  to  the  portion  of 
a  plan  that  does  not  benefit  any 
employee  who  is  included  in  such  a 
collective  bargaining  unit  of  employees. 
This  paragraph  (d)  applies  without 
regard  to  whether  the  employee 
included  in  the  collective  bargaining  unit 
actually  benefits  under  any  other  plan  of 
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the  employer.  See  section  7701(a)(46) 
and  §  301.7701-17T  (Temporary)  for 
additional  requirements  applicable  to 
the  collective  bargaining  agreement.  If 
more  than  2  percent  of  the  employees 
covered  under  a  collective  bargaining 
agreement  are  professional  employees, 
the  employees  covered  under  such 
agreement  are  not  treated  as  covered  by 
a  collective  bargaining  agreement. 
Special  rules  are  set  forth  in  §  1.410(b)- 
7,  providing  that  the  portion  of  a  plan 
that  benefits  employees  under  a 
collective  bargaining  unit  is  treated  as  a 
separate  plan  from  the  portion  that 
benefits  non-collective  bargaining  unit 
employees  and  from  the  portion  that 
benefits  employees  under  a  different 
collective  bargaining  agreement. 

(e)  Collectively  bargained  plans — (1) 
In  general.  This  paragraph  (e)  provides 
rules  with  respect  to  a  plan  described  in 
section  413(a).  relating  to  collectively 
bargained  plans.  Section  413(b)(1) 
provides  that  section  410(b)  is  applied  to 
a  section  413(a)  plan  as  if  all  employees 
of  each  of  the  employers  who  are  parties 
to  the  collective  bargaining  agreement 
and  who  are  subject  to  the  same  benefit 
computation  formula  were  employed  by 
a  single  employer.  Consequently,  such  a 
plan  satisfies  section  410(b)  with  respect 
to  such  employees  because  all  other 
employees  are  excludable  employees 
and  are  therefore  disregarded. 

(2)  Covered  by  a  collective  bargaining 
agreement.  An  employee  is  covered  by  a 
collective  bargaining  agreement  only  if 
such  employee  is  represented  by  a  bona 
fide  employee  representative  that  is  a 
party  to  the  collective  bargaining 
agreement  under  which  the  plan  is 
maintained.  Thus,  for  example,  an 
employee  of  either  the  plan  or  the 
employee  representative  is  not  included 
in  a  unit  of  employees  covered  pursuant 
to  the  collective  bargaining  agreement 
under  which  the  plan  is  maintained 
merely  because  the  employee  is  covered 
under  the  plan  pursuant  to  an  agreement 
entered  into  by  the  plan  or  employee 
representative  on  behalf  of  the 
employee  (other  than  in  the  capacity  of 
an  employee  representative  with  respect 
to  such  employee).  This  is  the  case  even 
if  all  of  such  employees  beneHting  under 
the  plan  constitute  only  a  de  minimis 
percentage  of  the  total  employees 
benefiting  under  the  plan. 

(3)  Plans  covering  professional 
employees — (i)  In  general.  An  employee 
is  not  considered  covered  by  a  collective 
bargaining  agreement  for  a  plan  year  if. 
for  such  year,  more  than  2  percent  of  the 
employees  who  are  covered  pursuant  to 
such  agreement  are  professionals.  This 
rule  applies  to  all  employees  under  the 
agreement,  nonprofessionals  as  well  as 


professionals.  See  S  1.410(b)-9(g)  for  the 
definition  of  "professional".  Thus,  such 
employees  are  not  excludable 
employees  with  respect  to  employees 
who  are  not  covered  by  a  collective 
bargaining  agreement. 

(ii)  Multiple  collective  bargaining 
agreements.  This  paragraph  (e)(3)  is 
applied  separately  with  respect  to  each 
collective  bargaining  agreement.  Thus, 
for  example,  if  a  plan  benefits  two 
groups  of  employees,  one  covered  by 
collective  bargaining  agreement  X.  more 
than  2  percent  of  whom  are 
professionals,  and  another  covered  by 
collective  bargaining  agreement  Y.  none 
of  whom  are  professionals,  the  group 
covered  by  agreement  X  are  not 
considered  covered  by  a  collective 
bargaining  agreement  and  the  group 
covered  by  agreement  Y  are  considered 
covered  by  a  collective  bargaining 
agreement. 

(iii)  Application  of  minimum  coverage 
tests.  A  plan  that  covers  professional 
employees  must  satisfy  section  410(b) 
without  regard  to  section  413(b)  and  the 
special  rule  in  paragraph  (e)(1)  of  this 
section.  In  such  cases,  all  nonexcludable 
employees  must  be  taken  into  account. 
For  this  purpose,  employees  included  in 
other  collective  bargaining  units  are 
excludable  employees.  However,  the 
employees  who  are  not  covered  by  a 
collective  bargaining  agreement  and  the 
employees -who  are  covered  by  such  an 
agreement  that  has  more  than  2  percent 
professionals  are  not  excludable 
employees. 

(0  Examples.  The  following  examples 
illustrate  the  application  of  the 
collective  bargaining  unit  rules  of  this 
section. 

Example  1.  An  employer  has  700 
employees  (none  of  whom  is  a  professional 
employee)  who  are  included  in  a  unit  of 
employees  covered  by  a  collective  bargaining 
agreement  and  300  employees  (200  of  whom 
are  highly  compensated  employees)  who  are 
not  included  in  the  collective  bargaining  unit 
of  employees.  For  purposes  of  applying  the 
ratio  percentage  test  of  S  1.410(b)-2  to  plan  X, 
which  benefits  only  the  300  employees  who 
are  not  included  in  the  collective  bargaining 
unit,  the  700  employees  included  in  the 
collective  bargaining  unit  are  treated  as 
excludable  employees  pursuant  to  paragraph 
(d)  of  this  section. 

Example  2.  (i)  An  employer  has  1500 
employees  who  fall  into  the  following 
categories: 


Non- 
bargaining 
unit 

Bargatniog 
unrt 

Total 

HCE 

100 
900 

100 
400 

200 

NHCE 

1.300 

Total 

1,000 

500 

1.500 

The  employer  maintains  plan  Y.  which 
benefits  1100  employees,  including  all  of  the 
non-bargaining  unit  employees  except  for  100 
of  the  nonhighly  compensated  employees, 
and  200  of  the  collective  bargaining  unit 
employees  including  the  100  highly 
compensated  bargaining  unit  employees. 
There  are  no  professional  employees  covered 
by  the  collective  bargaining  af;reemenl.  In 
accordance  with  §  1.410(b)-7|c).  the  employer 
must  apply  the  ratio  percentage  test  of 
S  1.410(b)-2  to  plan  Y  as  if  such  plan  were 
two  separate  plans,  one  benefiting  the  non- 
collective  bargaining  unit  employees  and  the 
other  benefiting  the  collective  bargaining  unit 
employees. 

(ii)  In  testing  the  portion  of  plan  Y  that 
does  not  benefit  any  collective  bargaining 
unit  employee,  the  collective  bargaining  unit 
employees  are  excludable  employees.  Such 
portion  satisfies  the  ratio  percentage  test 
because  it  l>enefits  100  percent  of  the  highly 
compensated  employees  (lOO  of  100)  and  88.9 
percent  of  the  nonhighly  compensated 
employees  (800  of  900  noncollective 
bargaining  unit  nonhighly  compensated 
employees). 

(iii)  in  testing  the  portion  of  plan  Y  that 
benefits  collective  bargaining  unit  employees, 
only  those  200  collective  bargaining  unit 
employees  beneflting  under  the  plan  are 
taken  into  account.  Therefore,  the  1000  non- 
bargaining  unit  employees  and  the  300 
bargaining  unit  employees  not  benefiting 
under  the  plan  are  treated  as  excludable 
employees.  This  portion  of  plan  Y  also 
satisfies  the  ratio  percentage  test  because  it 
is  treated  as  benefiting  100  percent  of  the 
highly  compensated  employees  (100  out  of 
100  highly  compensated  employees)  and  100 
percent  of  the  nonhighly  compensated 
employees  (100  out  of  100  of  nonhighly 
compensated  employees).  Section  410(b)  is 
satisfied  in  all  cases  whatever  the 
composition  of  highly  and  nonhighly 
compensated  employees  t)enefiting  under  the 
plan  because  of  the  special  rule  under 
paragraph  |e)(l|  of  this  section. 

Example  3.  An  employer  has  1100 
employees  who  fall  into  the  following 
categories: 


Non- 

ttargaining 

unit 


Bargaining 
umt 


Total 


HCE 

100 
900 

80 

20 

180 

NHCE 

920 

Total 

1.000 

100 

1.100 

The  employer  maintains  plan  Z.  which 
benefits  all  of  the  bargaining  unit  employees. 
More  than  2  percent  of  the  bargaining  unit 
employees  are  professional  employees. 
Therefore,  plan  Z  cannot  be  tested  under  the 
coverage  rules  in  section  413(b).  None  of  the 
employees  in  the  bargaining  unit  including 
both  the  nonprofessional  and  professional 
employees  may  be  treated  as  excludable 
employees  under  the  rules  in  paragraph  (c) 
because  they  are  treated  as  not  covered  by  a 
collective  bargaining  agreement.  Therefore,  in 
testing  plan  Z,  all  employees  are  taken  into 
account.  Plan  Z  fails  to  satisfy  the  ratio 
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percentage  test,  because  it  benefits  44.44 
percent  of  the  highly  compensated  employees 
(80/180)  and  2.17  percent  of  the  nonhighly 
compensated  employees  (20/920)  for  a  ratio 
of  4.895  percent. 

(g)  Employees  of  separate  lines  of 
business.  In  the  case  of  an  employer  that 
comprises  two  or  more  separate  lines  of 
business  under  section  414(r)  that  are 
recognized  for  purposes  of  section 
410(b).  in  testing  a  plan  that  benefits  the 
employees  of  one  of  such  separate  lines 
of  business,  the  employees  of  the  other 
separate  lines  of  business  are  to  be 
treated  as  excludable  employees.  The 
rule  in  this  paragraph  (g)  is  not 
applicable  for  purposes  of  applying  the 
nondiscriminatory  classification 
requirement  of  section  410(b)(5)(B). 

(h)  Certain  terminating  employees. 
See  S  1.410(b}-3(d)  for  rules  under  which 
certain  terminating  employees  are 
treated  as  excludable  employees  with 
respect  to  a  particular  plan. 

(i)  Excludable  former  employees.  An 
active  employee  who  is  an  excludable 
employee  under  tho  rules  of  paragraph 
(b).  (c).  (d),  (e).  (g)  or  (h)  of  this  section 
at  the  time  of  termination  of 
employment  is  an  excludable  former 
employee  after  such  termination. 

§1.410(b)-7    Dwflnttion  of  plan  and  rules 
90v#niln9  plan  dli  iflBraB  ition  and 
aggregation. 

(a)  In  general.  In  general,  the  term 
"plan"  refers  to  a  plan  described  in 
section  401(a)  that  includes  one  or  more 
trusts  intended  to  be  exempt  from  tax 
under  section  501(a)  and  to  an  annuity 
plan  described  in  section  403(a).  As 
described  in  paragraph  (b)  of  this 
section,  each  single  plan  under  section 
414(1)  is  to  be  treated  as  a  single  plan  for 
purposes  of  section  410(b]  and  the 
regulations  thereunder.  Furthermore,  as 
described  in  paragraph  (c)  of  this 
section,  certain  single  plans  must  be 
treated  as  comprising  separate  plans, 
each  of  which  is  a  single  plan  subject  to 
section  410(b)  and  the  regulations 
thereunder.  Under  paragraph  (d)  of  this 
section,  for  purposes  of  the  ratio 
percentage  test  of  S  1.410(b)-2  and  the 
nondiscriminatory  classification  test  of 
S  1.410(b)-4,  an  employer  may  elect  to 
aggregate  certain  separate  plans  to  form 
a  single  plan.  Finally,  under  paragraph 
(e)  of  this  section,  in  applying  the 
average  benefit  percentage  test  of 

9  1.410(b)-5.  certain  separate  plans  must 
be  aggregated  to  form  a  single  plan. 

(b)  Separate  asset  pools  are  separate 
plans.  Each  single  plan  within  the 
meaning  of  section  414(1)  is  a  separate 
plan  for  purposes  of  section  410(b).  See 
S  1.414(l)-l(b).  For  example,  if  only  a 
portion  of  the  assets  under  a  deflned 
beneHt  plan  is  available,  on  an  ongoing 


basis,  to  provide  the  benefits  of  certain 
employees  and  the  remaining  assets  are 
available  only  in  certain  limited  cases  to 
provide  such  benefits  (but  are  available 
in  all  cases  for  the  benefit  of  other 
employees),  there  are  two  .separate 
plans.  A  single  plan  under  section  414(1) 
is  a  single  plan  for  purposes  of  section 
410(b)  notwithstanding  that  such  plan 
comprises  separate  written  documents 
and  separate  trusts,  each  of  which  have 
received  separate  determination  letters 
from  the  Internal  Revenue  Service.  A 
defined  contribution  plan  does  not 
comprise  separate  plans  merely  because 
it  includes  more  than  one  trust  or  it 
provides  for  separate  accounts  and 
permits  employees  to  direct  the 
investment  of  the  amounts  allocated  to 
their  accounts.  Further,  a  plan  does  not 
comprise  separate  plans  merely  because 
assets  are  separately  invested  in 
individual  insurance  or  annuity 
contracts  for  employees. 

(c)  Mandatory  disaggregation  of 
certain  plans — (1)  Plans  benefiting 
collective  bargaining  unit  employees.  A 
plan  that  benefits  employees  who  are 
included  in  a  unit  of  employees  covered 
by  a  collective  bargaining  agreement 
and  employees  who  are  not  included  in 
such  a  collective  bargaining  unit  is 
treated  as  comprising  separate  plans  for 
purposes  of  applying  section  410(b)  and 
the  regulations  thereunder.  This 
paragraph  (c)(1)  is  applied  separately 
with  respect  to  each  collective 
bargaining  unit.  Thus,  for  example,  if  a 
plan  benefits  employees  in  three 
categories— employees  included  in 
collective  bargaining  unit  A,  employees 
included  in  collective  bargaining  unit  B. 
and  employees  who  are  not  included  in 
any  collective  bargaining  unit — such 
plan  is  treated  as  comprising  three 
separate  plans,  each  of  which  benefits 
only  one  category  of  employees  and 
each  of  which  must  satisfy  the 
requirements  of  section  410(b)  and  the 
regulations  thereunder.  Similarly,  if  a 
plan  benefits  only  employees  who  are 
included  in  collective  bargaining  unit  A 
and  collective  bargaining  unit  B,  such 
plan  is  treated  as  comprising  two 
separate  plans. 

(2)  ESOPs  and  non-ESOPs.  The 
portion  of  a  plan  that  is  an  employee 
stock  ownership  plan  described  in 
section  4975(e)(7)  or  section  409  (an 
ESOP)  and  the  portion  of  such  plan  that 
is  not  an  ESOP  are  treated  as  separate 
plans  for  purposes  of  section  410(b). 
Notwithstanding  S  1.410(b)-10.  an 
employer  may  treat  the  rule  in  this 
paragraph  (c)(2)  as  not  effective  for  plan 
years  beginning  before  January  1. 1990. 

(3)  Qualified  cash  or  deferred 
arrangements  and  matching 
contributions.  The  portion  of  a  plan  that 


consists  of  contributions  under  a 
qualified  cash  or  deferred  arrangement 
(section  401(k))  and  the  portion  of  a  plan 
that  does  not  consist  of  such 
contributions  are  treated  as  separate 
plans  for  purposes  of  section  410(b)  and 
the  regulations  thereunder.  Similarly,  the 
portion  of  a  plan  that  consists  of 
matching  contributions  and  employee 
contributions  (section  401(m])  and  the 
portion  of  a  plan  that  does  not  consist  of 
such  contributions  are  treated  as 
separate  plans  for  purposes  of  section 
410(b)  and  the  regulations  thereunder. 
Thus,  for  example,  a  plan  that  includes 
contributions  under  a  qualified  cash  or 
deferred  arrangement  under  section 
401(k).  matching  contributions  and 
employee  contributions  under  section 
401(m)  and  other  contributions  is  treated 
as  three  separate  plans  for  purposes  of 
section  410(b)  and  the  regulations 
thereunder. 

(4)  Plans  benefiting  otherwise 
excludable  employees.  If  an  employer 
elects  to  apply  section  410(b)  separately 
to  the  portion  of  a  plan  that  benefits 
only  employees  who  satisfy  age  and 
service  conditions  that  are  lower  than 
the  greatest  minimum  age  and  service 
conditions  permissible  under  section 
410(a).  such  plan  is  treated  as 
comprising  separate  plans,  one 
benefiting  the  employees  who  have 
satisfied  such  lower  minimum  age  and 
service  conditions  but  not  the  greatest 
minimum  age  and  service  conditions 
permissible  under  section  410(a)  and 
one  benefiting  employees  who  have 
satisfied  the  greatest  minimum  age  and 
service  conditions  permissible  under 
section  410(a). 

(5)  Plans  of  separate  lines  of  business. 
If  an  employer  is  treated  as  operating 
two  or  more  separate  lines  of  business 
under  section  414(r),  the  employer  elects 
to  apply  section  410(b)  separately  to 
such  businesses  and  section  410(b)(5)  is 
satisfied,  a  plan  that  benefits  the 
employees  of  a  separate  line  of  business 
is  treated  as  a  separate  plan  from  any 
plan  that  is  maintained  by  any  other  line 
of  business. 

(6)  Plans  maintained  by  more  than 
one  emplover — (i)  Multiple  employer 
plans.  If  a  plan  benefits  employees  of 
more  than  one  employer  and  such 
employees  are  not  included  in  a  unit  of 
employees  covered  by  a  collective 
bargaining  agreement  (a  multiple 
employer  plan),  the  plan  is  treated  as 
comprising  separate  plans  each  of  which 
is  maintained  by  a  separate  employer 
and  must  satisfy  section  410(b)  by 
reference  only  to  such  employer's 
employees. 

(ii)  Multiemployer  plans.  The  portion 
of  a  plan  that  benefits  employees  who 


are  included  in  a  collective  bargaining 
unit,  the  portion  of  such  plan  that 
benefits  employees  who  are  included  in 
another  collective  bargaining  unit  and 
the  portion  of  such  plan  that  benefits 
non-collective  bargaining  unit 
employees  are  all  treated  as  separate 
plans  for  purposes  of  section  410(b). 
Consistent  with  section  413(b),  the 
portion  of  the  plan  that  is  maintained 
pursuant  to  a  collective  bargaining 
agreement  is  treated  as  a  single  plan 
maintained  by  a  single  employer  that 
employs  all  the  employees  benefiting 
under  the  same  benefit  computation 
formula  and  covered  pursuant  to  that 
collective  bargaining  agreement.  The 
non-collectively  bargained  portion  of  the 
plan  is  treated  as  maintained  by  one  or 
more  employers,  depending  on  whether 
the  non-collective  bargaining  unit 
employees  who  benefit  under  the  plan 
are  employed  by  one  or  more  employers. 

(d)  Permissive  aggregation  for  ratio 
percentage  and  nondiscriminatory 
classification  tests — (1)  In  general  For 
purposes  of  applying  the  ratio 
percentage  and  nondiscriminatory 
classification  tests  of  §  1.410(b)-2, 
except  as  provided  in  paragraphs  (d)(2) 
and  (d)(3)  of  this  section,  an  employer 
may  elect  to  designate  two  or  more 
separate  plans  (determined  after 
application  of  paragraph  (b)  of  this 
section)  of  such  employer  as  a  single 
plan.  If  an  employer  elects  to  treat  two 
or  more  of  its  separate  plans  as  a  single 
plan  under  this  paragraph,  such  plans 
must  be  treated  as  a  single  plan  for  all 
purposes  under  sections  401(a)(4)  and 
410(b). 

(2)  Rules  of  disaggregation  apply.  An 
employer  cannot  elect  to  aggregate  two 
or  more  plans  that  are  mandatorily 
disaggregated  under  the  rules  in 
paragraph  (c)  of  this  section.  Thus,  for 
example,  a  plan  that  benefits  both 
collective  bargaining  unit  employees 
and  non-collective  bargaining  unit 
employees  that  must  be  disaggregated 
because  of  the  rules  in  paragraph  (c)(1) 
of  this  section  may  not  be  permissively 
aggregated. 

(3)  Duplicative  aggregation.  A  plan 
cannot  be  combined  with  two  or  more 
plans  to  form  more  than  one  single  plan. 
Thus,  for  example,  an  employer  that 
maintains  plans  A,  B  and  C  cannot 
aggregate  plans  A  and  B  and  plans  A 
and  C  to  form  two  single  plans. 
However,  such  employer  may,  for 
example,  aggregate  plans  A,  B  and  C.  to 
form  plan  ABC,  plans  AB  and  C,  plans 
AC  and  B,  or  plans  A  and  BC. 

(e)  Mandatory  aggregation  for 
average  benefit  percentage  test — (1)  In 
general.  In  determining  whether  a  plan 
satisfies  §  1.410(b)-2(b)(3),  it  is 
necessary  to  determine  whether  the 


average  benefit  percentage  test  of 
§  1.410{b)-5  is  satisfied.  For  purposes  of 
applying  the  average  benefit  percentage 
test,  except  as  provided  in  paragraph 
(e)(2)  of  this  section,  all  qualified  plans 
of  the  employer  must  be  taken  into 
account  to  form  a  single  plan,  including 
contributions  and/or  benefits  under 
qualified  cash  or  deferred  arrangements 
(section  401(k))  and  matching 
contributions  and  employee 
contributions  (section  401  (m)). 

(2)  Rules  of  disaggregation  apply. 
Plans  that  are  mandatorily 
disaggregated  under  the  rules  in 
paragraph  (c)(1).  (2),  (3),  (5)  or  (6)  of  this 
section  must  separately  satisfy  the 
average  benefit  percentage  test  of 
§  1.410(b)-5. 

(f)  Section  403(b)  annuities.  In 
determining  whether  a  plan  satisfies 
section  410(b),  a  plan  funded  by  annuity 
contracts  described  in  section  403(b)  is 
disregarded.  However,  in  determining 
whether  a  plan  funded  by  annuity 
contracts  under  section  403(b]  satisfies 
section  410(b)  (by  reason  of  section 
403(b)(12)(A)(i)),  plans  that  are  not 
funded  by  annuity  contracts  described 
in  section  403(b)  may  be  taken  into 
account.  See  section  403{b)(12)(A)(i)  and 
the  regulations  thereunder  with  respect 
to  the  application  of  this  section  to  plans 
funded  by  annuity  contracts  described 
in  section  403(b). 

S1.410(b)-8    Special  rules. 

(a)  Determination  with  respect  to  an 
applicable  year — (1)  General  rule.  A 
plan  satisfies  the  requirements  of 
section  410(b)  and  the  regulations 
thereunder  if  it  meets  at  least  one  of  the 
tests  set  forth  in  S  1.410(b)-2(b)(2) 
through  (6)  on  each  day  of  the  year 
being  tested.  For  purposes  of  this 
section,  a  plan  will  be  deemed  to  satisfy 
the  relevant  test  if  the  plan  satisfies 
such  test  on  at  least  one  day  in  each 
quarter  of  the  year  being  tested.  If  the 
plan's  eligibility  rules  or  benefit  formula 
operates  to  cause  the  four  quarterly 
testing  days  to  not  reasonably  represent 
the  coverage  of  the  plan  over  the  entire 
plan  year,  the  test  must  be  satisfied  on 
each  day  of  the  plan  year.  A  plan  is 
deemed  to  satisfy  the  average  benefit 
percentage  test  of  §  1.410(h)-5  if  the  plan 
satisfies  such  test  on  an  annual  basis. 
For  purposes  of  this  test,  all  employees 
employed  by  the  employer  during  the 
year  being  tested  are  taken  into  account. 

(2)  Retroactive  correction.  If  a  plan 
fails  to  satisfy  section  410(b)  for  one  or 
more  days  during  a  plan  year,  such  plan 
may  be  amended  by  the  last  day  of  such 
plan  year  to  satisfy  section  410(b) 
retroactively,  based  on  the  facts  as  they 
existed  on  the  day  or  days  of  failure,  by 
expanding  coverage  or  by  improving 


benefits  or  contributions  or  by 
modifying  eligibility  conditions  under 
the  plan.  The  need  to  retroactively 
amend  to  satisfy  section  410(b)  does  nol 
constitute  a  basis  for  eliminating  or 
reducing  a  benefit  in  violation  of  section 
411(d)(6). 

(b)  Year  for  purposes  of  testing 
minimum  coverage — (1)  In  general.  In 
general,  the  applicable  year  for  purposes 
of  determining  whether  a  plan  meets  the 
minimum  coverage  requirements  of 
section  410(b)  and  the  regulations 
thereunder  is  the  plan  year  of  the  plan 
being  tested. 

(2)  Plan  year.  For  purposes  of  section 
410(b)  and  the  regulations  thereunder, 
the  plan  year  is  the  plan  year  of  the 
qualified  plan  as  defined  in  the  w^rittcn 
plan  document.  In  the  absence  of  a 
specifically  designated  plan  year,  the 
plan  year  will  be  deemed  to  be  the 
calendar  year. 

(3)  Aggregation  of  two  or  more  plans. 
If,  in  accordance  with  %  1.410(b)-7(d). 
two  or  more  plans  are  treated  as  a  single 
plan  for  purposes  of  section  410(b)  and 
the  regulations  thereunder,  such 
otherwise  separate  plans  cannot  have 
different  plan  years.  Notwithstanding 
the  provisions  of  §  1.410(b}-10,  the 
employer  may  treat  the  rule  in  this 
paragraph  (b)(3)  as  not  effective  for  plan 
years  beginning  before  January  1. 1990. 

(4)  Average  benefit  percentage  test. 
The  determination  of  whether  the 
average  benefit  percentage  test  in 

§  1.410(b)-5  is  satisfied  is  made  on  the 
basis  of  plan  years  ending  with  or 
within  the  same  calendar  year. 

(c)  Family  member  aggregation  rule. 
For  purposes  of  section  410(b)  and  the 
regulations  thereunder,  in  accordance 
with  section  414(q)(6).  a  highly 
compensated  employee  who  is  a  5- 
percent  owner  or  one  of  the  10  most 
highly  compensated  employees  and  any 
family  member  or  members  of  such 
highly  compensated  employee  who  is 
also  an  employee  of  the  employer  are  to 
be  treated  as  a  single  highly 
compensated  employee.  If  any  member 
of  such  group  is  benefiting  under  a  plan, 
the  deemed  single  employee  is  treated 
as  benefiting  under  the  plan.  If  no 
member  of  such  group  is  benefiting 
under  a  plan,  the  deemed  single 
employee  is  treated  as  not  benefiting 
under  the  plan. 

§1.410(b)-9    Definitions. 

(a)  Employee— {1)  In  general.  The 
term  "employee"  means  an  individual 
who  performs  services  for  the  employer 
who  is  either  a  common  law  employee 
of  the  employer,  a  self-employed 
individual  who  is  treated  as  an 
employee  pursuant  to  section  401(c)(1). 
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or  a  leased  employee  who  is  treated  as 
an  employee  of  the  employer-recipient 
pursuant  to  the  provisions  of  section 
414(n)(2)  or  section  414(o)(2).  other  than 
individuals  who  are  excluded  by  reason 
of  section  414(n)(5].  Individuals  that  an 
employer  treats  as  employees  under 
section  414(n),  pursuant  to  the 
requirements  of  section  414(o).  are 
considered  to  be  leased  employees  for 
purposes  of  this  rule. 

(2)  Active  and  former  employees.  An 
active  employee  is  an  individual 
currently  performing  services  as  an 
employee  of  the  employer.  An  individual 
ceases  to  be  an  active  employee  and  is 
treated  as  a  former  employee 
commencing  with  the  day  after  the  day 
on  which  the  employee  ceases 
performing  services  for  the  employer. 
Thus,  an  employee  who  ceases 
performing  services  for  an  employer 
during  a  plan  year  is  both  an  active 
employee  and  a  former  employee  for 
such  plan  year. 

(3)  Highly  compensated  employee. 
The  term  "highly  compensated 
employee"  means  a  highly  compensated 
employee  within  the  meaning  of  section 
414(q)  and  the  regulations  thereunder. 

(4)  Nonhighly  compensated  employee. 
The  term  "nonhighly  compensated 
employee"  means  an  employee  who  is 
not  a  highly  compensated  employee. 

(b)  Employer — (1)  In  general.  For 
purposes  of  section  410(b)  and  the 
regulations  thereunder,  except  as 
specifically  provided  otherwise,  the 
term  "employer"  means  the  employer 
maintaining  the  plan  and  those 
employers  required  to  be  aggregated 
with  such  employer  under  sections  414 
(b).  (c).  (m)  or  (o).  An  individual  who 
owns  the  entire  interest  of  an 
unincorporated  trade  or  business  is 
treated  as  an  employer.  Also,  a 
partnership  is  treated  as  the  employer  of 
each  partner  and  each  employee  of  the 
partnership. 

(2)  Separate  lines  of  business.  In 
accordance  with  the  rules  of  section 
414(r],  each  separate  line  of  business  of 
an  employer  (determined  after 
application  of  paragraph  (b)(1)  of  this 
section)  may  be  treated  as  a  separate 
employer. 

(c)  Compensation.  The  term 
"compensation"  means  compensation 
within  the  meaning  of  section  414(s)  and 
the  regulations  thereunder.  The 
applicable  year  under  section  414(s)  for 
purposes  of  applying  section  410(b)  and 
the  regulations  thereunder  is  the  plan 
year  for  which  a  determination  is  being 
made.  See  section  401(a)(17)  for  certain 
limitations  on  the  amount  of 
compensation  that  may  be  taken  into 
account  with  respect  to  any  employee 
for  a  plan  year. 


(d)  Defined  contribution  plan.  The 
term  "defmed  contribution  plan"  means 
a  deflned  contribution  plan  within  the 
meaning  of  section  414(i).  Also,  for 
purposes  of  section  410(b).  a  plan 
described  in  section  414(k)  is  treated  as 
a  defmed  contribution  plan. 

(e)  Defmed  benefit  plan.  The  term 
"defmed  benefit  plan"  means  a  defined 
benefit  plan  within  the  meaning  of 
section  414(j).  However,  for  purposes  of 
section  410(b),  a  plan  described  in 
section  414(k)  is  treated  as  a  defmed 
contribution  plan. 

(f)  Multiemployer  plan.  A 
multiemployer  plan  is  a  multiemployer 
plan  within  the  meaning  of  section 
414(f). 

(g)  Professional.  The  term 
"professional"  means  any  individual 
who,  on  any  day  of  the  plan  year, 
performs  professional  services  for  the 
employer  as  a  certified  or  other  public 
accountant,  actuary,  architect,  attorney, 
chiropodist,  chiropractor,  executive, 
investment  banker,  medical  doctor, 
dentist,  optometrist,  osteopath, 
podiatrist,  engineer,  psychologist, 
stockbroker,  veterinarian  or  in  such 
other  professional  capacity  determined 
by  the  Commissioner  in  a  notice  or  other 
document  of  general  applicability  to 
constitute  the  performance  of  services 
as  a  professional. 

§  1.410<b>-10    Effective  dates  and 
transition  rules. 

(a)  General  rule.  The  minimum 
coverage  rules  of  section  410(b).  as 
amended  by  section  1112  of  the  Tax 
Reform  Act  of  1986.  and  the  provisions 
of  §  1.410(b)-2  through  -9  apply  to  plan 
years  beginning  on  or  after  January  1, 
1989. 

(b)  Transition  rules — (1)  Average 
benefit  test.  Notwithstanding  paragraph 
(a)  of  this  section,  in  applying  the 
average  benefit  test  for  any  plan  year 
beginning  after  December  31. 1988.  and 
before  January  1. 1990  ("1989  plan 
year"),  whether  or  not  a  plan's 
classification  is  nondiscriminatory  may 
be  determined  either  by  applying  the 
rules  in  §  1.410(b)-4  or  solely  on  the 
basis  of  facts  and  circumstances,  at  the 
employer's  election.  The  plan  must 
satisfy  the  average  benefit  percentage 
test  for  the  1989  plan  year.  If  a  plan's 
classification  has  been  determined  by 
the  Commissioner  to  be 
nondiscriminatory  and  there  have  been 
no  significant  changes  or  omissions  in  a 
material  fact,  the  classification  will  be 
treated  ashondiscriminatory  for  the 
1989  plan  year. 

(2)  Employees  who  benefit  under  a 
plan.  Notwithstanding  paragraph  (a)  of 
this  section,  for  the  first  plan  year 
beginning  after  December  31. 1988,  and 


before  January  1, 1990,  any  employee 
who  is  eligible  to  participate  under  the 
plan  and  who  fails  to  accrue  a  benefit 
solely  because  of  the  failure  to  satisfy 
either  a  minimum-period-of-service 
requirement  of  1000  hours  of  service  or 
less  or  a  last-day  requirement  may  be 
treated  as  benefiting  under  the  plan, 
provided  that  all  such  employees  are 
treated  as  benefiting  under  the  plan. 

(c)  Exception  for  certain  collective 
bargaining  unit  plans — (1)  In  general.  In 
the  case  of  a  collective  bargaining  unit 
plan,  the  minimum  coverage  rules  of 
section  410(b),  as  amended  by  section 
1112  of  the  Tax  Reform  Act  of  1986,  and 
the  provisions  of  §  1.410(b)-2  through  -9 
shall  not  apply  to  plan  years  beginning 
before  the  earlier  of — 

(i)  The  later  of  (A)  January  1, 1989.  or 
(B)  the  date  on  which  the  last  of  the 
collective  bargaining  agreements 
applicable  to  such  plan  terminates 
(determined  without  regard  to  any 
extension  thereof  after  February  28, 
1986)  or 

(ii)  January  1, 1991. 
For  purposes  of  this  paragraph,  any 
extension  or  renegotiation  of  a 
collective  bargaining  agreement  that  is 
ratified  after  February  28, 1986,  is  to  be 
disregarded  in  determining  the  date  on 
which  such  agreement  terminates. 

(2)  Example.  The  rules  in  this 
paragraph  (c)  are  illustrated  by  the 
following  example: 

Example.  Employer  A  maintains  a 
collective  bargaining  unit  plan.  Plan  1.  that 
covers  100  of  A's  nonunion  employees  and 
900  of  A's  union  employees.  Employer  A  also 
maintains  Plan  2  that  covers  A's  other  400 
nonunion  employees.  The  agreement  under 
which  Plan  1  is  maintained  was  entered  into 
on  January  1. 1986.  and  expires  DecemhiT  31. 
1992.  Because  Plan  1  is  a  collective  bargiunins 
unit  plan,  section  410(b)  applies  to  the  first 
plan  year  beginning  on  or  after  January  1, 
1991.  In  applying  section  410(b)  to  Plan  2.  the 
100  nonunion  employees  in  Plan  1  must  be 
taken  into  account.  "The  deferred  effective 
date  for  collectively  bargained  plans  is  not 
applicable  in  determining  how  section  410|b) 
is  applied  to  a  non-collectively  bargained 
plan. 

(3)  Collective  bargaining  unit  plan. 
For  purposes  of  this  paragraph  (c),  a 
plan  is  a  collective  bargaining  unit  plan 
if  it  is  a  plan  maintained  pursuant  to  one 
or  more  collective  bargaining 
agreements  between  employee 
representatives  and  one  or  more 
employers,  where  one  or  more  of  such 
agreements  were  ratified  before  March 
1, 1986.  Only  plans  maintained  pursuant 
to  agreements  that  the  Secretary  of 
Labor  finds  to  be  collective  bargaining 
agreements  and  that  satisfy  the 
requirements  of  section  7701(a)(46)  and 
the  regulations  thereunder  are  eligible 


for  the  deferred  effective  date  under  this 
paragraph  (c).  A  plan  shall  not  be 
treated  as  a  collective  bargaining  unit 
plan  eligible  for  the  deferred  effective 
date  under  this  paragraph  (c)  unless  the 
plan  would  be  a  plan  maintained 
pursuant  to  a  collective  bargaining 
agreement  under  the  principles  applied 
under  section  1017(c)  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
See  H.R.  Rep.  No.  1280. 93rd  Cong.  2d 
Sess.  266  (1974). 
Lawrence  B.  Gibira, 
Commissioner  of  Internal  Revenue. 
(FR  Doc.  89-11613  Filed  5-17-69;  8:45  am) 
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ICRT  Docket  No.  89-3-RM] 

Satellite  Carrier  Compulsory  License 
Rules 

agency:  Copyright  Royally  Tribunal. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Tribunal  is  proposing  to 
amend  its  rules  to  provide  for  the  filing 
of  satellite  carrier  claims  with  the 
Tribunal  and  to  establish  the  rules  of 
procedure  for  distributing  the  satellite 
carrier  copyright  royalty  fees  to  the 
proper  copyright  owners.  These 
regulations  implement  the  provisions  of 
the  Satellite  Home  Viewer  Act  of  1988. 
DATE:  An  original  and  five  copies  of  all 
comments  shall  be  filed  by  June  19. 1989. 
ADDRESS:  Comments  should  be 
addressed  to:  Chairman,  Copyright 
Royalty  Tribunal.  1111  20th  Street.  Suite 
450.  Washington.  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Cassler,  General  Counsel. 
Copyright  Royalty  Tribunal.  1111  20th 
Street.  NW..  Suite  450,  Washington,  DC 
20036.  Telephone:  (202)  653-5175. 
SUPPLEMENTARY  INFORMATION:  The 

Satellite  Home  Viewer  Act  of  1988. 
effective  January  1. 1989.  created  a  new 
copyright  compulsory  license.  In 
general,  it  provides  that  a  satellite 
carrier  may  retransmit  broadcast  signals 
to  the  public  for  private  home  viewing 
so  long  as  the  satellite  carrier  pays  a 
statutorily-set  copyright  royalty  fee.  The 
fees  are  to  be  paid  by  the  satellite 
carrier  to  the  Copyright  Office 
semiannually.  17  U.S.C.  119(b)(1). 

Each  July,  copyright  owners  who 
believe  that  they  are  entitled  to  some 
portion  of  the  satellite  carrier  copyright 
royalties  may  file  claims  with  the 
Copyright  Royalty  Tribunal.  The 
Tribunal  will  then  ascertain  whether 
any  controversies  exist  concerning  the 


proper  distribution  of  the  royalties  to  the 
copyright  owners.  If  any  controversies 
exist,  the  Tribunal  will  hold  a 
proceeding  to  determine  the  proper 
distribution.  17  U.S.C.  119(b)(4). 

To  implement  the  Satellite  Home 
Viewer  Act.  it  is  necessary  for  the 
Tribunal  to  amend  some  of  its  existing 
regulations,  and  to  adopt  new 
regulations.  The  first  calendar  year  fund 
under  the  Act  will  be  for  1989. 
Accordingly,  the  first  claims  to  be  filed 
for  satellite  carrier  royalties  will  take 
place  during  July.  1990.  The  first 
distribution  proceeding  will  occur  some 
time  after  August  1. 1990. 

Because  the  procedures  to  be  followed 
for  the  satellite  carrier  compulsory 
license  are  similar  to  the  distribution 
procedures  for  the  cable  and  jukebox 
compulsory  licenses,  the  changes  that 
are  required  to  be  made  to  the 
Tribunal's  regulations  are  not 
substantial.  One  rule  proposal  the 
Tribunal  wishes  all  potential  claimants 
to  note  is  that  if  a  claimant  has  both  a 
cable  and  a  satellite  carrier  claim  to  file 
during  July,  the  Tribunal  will  not  permit 
the  claimant  to  file  a  single  claim. 
Separate  claims  will  be  required  to  be 
filed  to  avoid  confusion. 

List  of  Subjects 

37  CFR  Part  301 

Administrative  practice  and 
procedure,  Freedom  of  information, 
Sunshine  Act. 

37  CFR  Part  309 

Claims,  Copyright.  Satellites. 

For  the  reasons  set  forth  in  the 
preamble,  the  Tribunal  proposes  to 
amend  37  CFR  Part  301  as  follows: 

PART  301— COPYRIGHT  ROYALTY 
TRIBUNAL  RULES  OF  PROCEDURE 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  803(a). 

2.  In  §  301.1,  paragraph  (d)  is  proposed 
to  be  revised,  and  a  new  paragraph  (e)  is 
proposed  to  be  added  as  follows: 

§  301.1    Purpose. 

***** 

(d)  To  distribute  cable  television, 
jukebox  and  satellite  carrier  royalties 
under  17  U.S.C.  Ill,  116  and  119, 
respectively,  deposited  with  the  Register 
of  Copyrights. 

(e)  To  monitor  and  assist  the 
negotiation  of  an  adjustment  to  the 
satellite  carrier  royalty  rates,  and/or  to 
assist  and  review  the  arbitration  of  an 
adjustment  to  the  satellite  carrier 
royalty  rates  (17  U.S.C.  119). 


BEST  COPY  AVAILABLE 


3.  Section  301.70  is  proposed  to  be 
revised  as  follows: 

§301.70    Scope. 

This  subpart  governs  only  those 
proceedings  dealing  with  the 
distribution  of  compulsory  cable 
television,  coin-operated  phonorecord 
player  (jukebox)  and  satellite  carrier 
royalties  deposited  with  the  Register  of 
Copyrights,  according  to  the  terms  of  17 
U.S.C.(d)(4).  116(c)  and  119(b). 
respectively.  It  does  not  govern 
unrelated  rulemaking  proceedings. 
Those  provisions  of  Subpart  E  generally 
regulating  the  conduct  of  proceedings 
shall  apply  to  royalty  fee  distribution 
proceedings,  unless  they  are 
inconsistent  with  the  specific  provisions 
of  this  subpart. 

4.  In  I  301.71,  a  new  paragraph  (c)  is 
proposed  to  be  added  as  follows: 

§  301.71    Commencement  proceedings. 

***** 

(c)  Satellite  carriers.  In  the  case  of 
compulsory  royalty  fees  for  the 
secondary  transmission  by  satellite 
carriers  of  television  broadcast  stations 
to  the  public  for  private  home  viewing, 
any  person  claiming  to  be  entitled  to 
such  fees  must  file  a  claim  with  the 
Tribunal  during  the  month  of  July  each 
year  in  accordance  with  Tribunal 
regulations. 

5.  In  §  301.72,  a  new  paragraph  (c)  is 
proposed  to  be  added  as  follows: 

§  301.72    Determination  of  controversy. 

•         *         •         •         * 

(c)  Satellite  carriers.  After  the  first 
day  of  August  each  year,  the  Tribunal 
shall  determine  whether  a  controversy 
exists  among  the  claimants  of  satellite 
carrier  compulsory  royalty  fees.  In  order 
to  determine  whether  a  controversy 
exists,  the  Tribunal  may  conduct 
whatever  proceedings  it  feels  necessary, 
subject  to  the  procedures  and 
regulations  of  Subpart  E.  The  results  of 
this  determination  shall  be  announced 
in  the  Federal  Register.  If  the  Tribunal 
decides  that  a  controversy  exists,  the 
Federal  Register  notice  shall  also 
announce  the  commencement  of  the 
royalty  distribution  proceeding,  and 
shall,  to  the  extent  feasible,  describe  the 
general  structure  and  schedule  of  the 
proceeding. 

6.  A  new  Part  309,  consisting  of 
Sections  309.1  through  309.6  is  proposed 
to  be  added  as  follows: 

PART  309— FILING  OF  CLAIMS  TO 
SATELLITE  CARRIER  ROYALTY  FEES 

Sec. 

309.1  General. 

309.2  Time  of  filing. 
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Sec. 

309.3  Content  of  claim. 

309.4  Compliance  with  statutory  date. 

309.5  Separate  claims  required. 

309.6  Forms. 

Authority:  17  U.S.C.  119(b)(4). 
§309.1    GcnanO. 

This  regulation  prescribes  procedures 
pursuant  to  17  U.S.C.  119(b)(4irvvhereby 
persons  claiming  to  be  entitled  to 
compulsory  license  fees  for  secondary 
transmissions  by  satellite  carriers  of 
television  broadcast  signals  to  the 
public  for  private  home  viewing  shall 
file  claims  with  the  Copyright  Royalty 
Tribunal. 

§309.2    Tim*  of  filing. 

Commencing  with  July,  1990,  and 
during  July  of  each  succeeding  year, 
every  person  claiming  to  be  entitled  to 
compulsory  license  fees  for  secondary 
transmissions  by  satellite  carriers  of 
television  broadcast  signals  to  the 
public  for  private  home  viewing  shall 
nie  a  claim  with  the  Copyright  Royalty 
Tribunal.  No  royalty  fees  shall  be 
distributed  to  any  person  during  the 
specified  period  unless  such  person  has 
nied  a  claim  to  such  fees  during  the 
following  calendar  month  of  July. 
Claimants  may  file  jointly  or  as  a  single 


claim.  A  performing  rights  society  shall 
not  be  required  to  obtain  from  its 
members  or  affiliates  separate 
authorizations,  apart  from  their 
standard  membership  or  affiliate 
agreements,  for  purposes  of  this  filing 
and  fee  distribution. 

§309J    Content  of  Claims. 

Claims  filed  for  satellite  carrier 
compulsory  license  fees  shall  include 
the  following  information: 

(a)  The  full  legal  name  of  the  person 
or  entity  claiming  compulsory  license 
fees; 

(b)  The  full  address,  including  a 
specific  number  and  street  name  or  rural 
route,  of  the  place  of  business  of  the 
person  or  entity; 

(c)  A  general  statement  of  the  nature 
of  the  copyrighted  works  whose 
secondary  transmission  provides  the 
basis  of  the  claim;  and 

(d)  Identification  of  at  least  one 
secondary  transmission  establishing  a 
basis  for  the  claim. 

§309.4    CompUanc*  with  statutory  datM. 

Claims  filed  with  the  Copyright 
Royalty  Tribimal  shall  be  considered 
timely  filed  only  if: 

(a)  They  are  received  in  the  offices  of 
the  Copyright  Royalty  Tribunal  during 


normal  business  hours  during  the  month 
of  July,  or 

(b)  They  are  properly  addressed  to  the 
Copyright  Royalty  Tribunal,  1111  20th 
Street,  NW.,  Suite  450,  Washington.  DC 
20036  and  they  are  deposited  with 
sufficient  postage  with  the  United  States 
Postal  Service  and  bear  a  July  U.S. 
postmark. 

§  309.5    Separata  ctaima  requirad. 

If  a  person  or  entity  intends  to  file 
claims  for  both  cable  compulsory  license 
fees  and  satellite  carrier  compulsory 
license  fees  during  the  same  month  of 
July,  that  person  or  entity  must  file  his  or 
her  claims  separately  with  the  Copyright 
Royalty  Tribunal.  Any  single  claim 
which  purports  to  file  for  both  cable  and 
satellite  carrier  compulsory  license  fees 
will  be  rejected. 

§309.6    Fonna. 

The  Copyright  Royalty  Tribunal  does 
not  provide  printed  forms  for  the  filing 
of  claims. 

Dated:  May  12, 1989. 
Mario  F.  Agiior. 

Acting  Chairman. 

(FR  Doc.  89-11848  Filed  5-17-69;  8:45  am) 

BILUNG  COOC  KtO-Ot-M 


:/    i) 


21453 


Notices 


Federal  Register 

Vol.  54,  No.  95 

Thursday,  May  18,  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottter  than  rules  or 
proposed  rules  that  are  applicable  to  the 
put>lic.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  miings.  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  arxl  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Fonns  Under  Review  by  Office  of 
managefnefit  and  Budget 

May  12. 1989. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
mformation  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35]  since  the  last  Ust  was 
published.  This  Hst  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  numberjs).  if 
appliable;  (4)  How  often  the  information 
is  requested;  (5)  Who  will  be  required  or 
asked  to  report;  (6)  An  estimate  of  the 
number  of  responses;  (7)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (8)  An 
indication  of  whether  section  3504(h]  of 
Pub.  L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM.  Room  404-W  Admin. 
Bldg..  Washington.  DC  20250,  (202)  447- 
2118. 

Revision 

•  Forest  Service 

Supplemental  Qualifications 
Statement— Forestry  Aid/Technician 
Position.  GS-2-7  FS  6100-7. 

On  occasion. 

Individuals  or  households;  3,000 
responses;  3,(X)0  hours;  not  applicable 
under  3504(h). 

Penny  L  McGill  (703)  235-2046. 


Extension 

•  Agricultural  Stabilization  and 
Conservation  Service. 

Standards  for  Approval  of 
Warehouses  for  Cotton  and  Cotton 
Linters  CCC-823,  CCC-823-1A.  and 
CCC-823-IT,  CCC-20,  CCC-49. 

On  occasion. 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  1,235 
responses;  1,245  hours;  not  appUcable 
under  3504(h). 

Shirlene  Engle  (202)  447-7397. 

•  Agricultural  Marketing  Service. 
Export  Fruit  Acts. 

None. 

Recordkeeping;  On  occasion. 

Farms;  Businesses  or  other  for-profit; 
Small  businesses  or  organization;  291 
responses;  2846  hours;  not  applicable 
under  3504(h). 

Virginia  Olsen  (202)  475-3930. 

New  CoUection 

•  Agricultural  Marketing  Service 
Proposed  Marketing  Order  for 

Seedless  European  Cucumbers. 

None. 

Annually.  ~ 

Farms;  Businesses  or  other  for-profit; 
Small  businesses  or  organizations;  457 
responses;  60  hours;  not  applicable 
under  3405(h). 

Vu^inia  M.  Olsen  (202)  475-3930. 
Donald  E.  Hulchar, 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  89-11889  Filed  5-17-«9;  8:45  am) 
aajJHG  CODE  3410-01-11 


Foreign  Agricultural  Service 

Import  Limitation;  Country  of  Origin 
Quota  Adjustment 

agency:  Foreign  Agricultural  Service. 
USDA. 

action:  Notice  of  country  of  origin 
adjustment  for  certain  condensed  milk 
fi-om  Denmark. 

summary:  This  notice  adjusts  the 
country  of  origin  for  the  quota  quantity 
of  condensed  milk  in  airtight  containers 
assigned  to  Denmark. 

EFFECTIVE  DATE:  May  22, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  P.  Warsack,  Head,  Import 
Licensing  Group,  Dairy,  Livestock  and 
Poultry  Division,  Foreign  Agricultural 
Service,  Room  6616  South  Building, 
Department  of  Agriculture,  Washington, 


DC  20250-1000  or  telephone  at  (202)  447- 
5270. 

SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  imder 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  "nonmajor"  since 
it  will  not  have  any  of  the  significant 
effects  specified  in  those  documents. 
Furthermore,  to  the  extent,  if  any.  that 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  apply  to 
this  notice,  the  Administrator,  Foreign 
Agricultural  Service,  hereby  certifies 
that  this  notice  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
adjustment  of  the  country  of  origin  from 
which  the  quota  article  specified  herein 
may  be  entered  does  not  affect  the 
ability  of  importers  to  import  this  quota 
article,  but  only  expands  the  number  of 
countries  from  which  the  article  may  be 
imported.  Also,  since  this  action  is  being 
taken  in  recognition  of  changes  in  the 
market  which  have  already  occurred, 
this  action  will  not  cause  any  new 
economic  impact. 

Subchapter  IV  of  Chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  sets  forth  import 
limitations  imposed  on  certain  dairy 
products,  including  certain  condensed 
milk.  Note  3(a)(iii)  of  Subchapter  IV  of 
Chapter  99  of  the  HTS  permits  the 
reallocation  of  the  quota  quantity  of  a 
dairy  article  fisted  in  Chapter  99  among 
the  countries  of  origin  specified  for  a 
given  article  if  it  is  determined  that  the 
quota  quantity  assigned  to  a  particular 
country  is  not  likely  to  be  entered  from 
that  country  within  a  given  calendar 
year.  I  hereby  determine  that  it  is  not 
likely  that  the  quantity  of  condensed 
milk  in  airtight  containers  specified  in 
HTS  subheadiiTg  9904.10.06  for  Denmark 
will  be  entered  from  that  country  during 
calendar  year  1989. 

Notice  is  hereby  given  that  the  1989 
unused  quota  quantity  for  condensed 
milk  in  airtight  containers  specified  in 
HTS  subheading  9904.10.06  for  Denmark 
may  be  imported  from  Australia, 
Canada,  Denmark  and  the  Netherlands 
for  the  remainder  of  the  1989  quota  year. 

This  quota  quantity  for  HTS 
subheading  9904.10.06  will  revert  to  the 
original  supplying  countrj'  on  January  1. 
1990. 
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Issued  at  Washington,  DC  this  3rd  day  of 
May  1989. 
Ann  M.  Vaneman, 
Administrator. 
[FR  Doc.  89-11947  Filed  5-17-e9:  8:45  am| 

■MJNQ  cow  S410-tO-M 

Soil  Conservation  Service 

South  Forte  Uttle  Rivw  Watershed. 
Kentucicy 

aocncy:  Soil  Conservation  Service, 

USDA. 

action:  Notice  o!  availability  of  a 

record  of  decision. 

SUMMARr.  Randall  W.  Giessler, 
responsible  Federal  official  for  projects 
administered  under  the  provisions  of 
Pub.  L  83-fi66, 16  U.S.C  1001-1008,  in 
the  State  of  Kentucky,  is  hereby 
providing  notification  that  a  record  of 
decision  to  proceed  with  the  installation 
of  the  South  Fork  Little  River  Watershed 
project  is  available.  Single  copies  of  this 
record  of  decision  may  be  obtained  from 
Randall  W.  Giessler  at  the  address 
shown  below. 

Hm  RMTNCR  MFOmiATION  CONTACT: 

Randall  W.  Giessler,  State 
Conservationist.  Soil  Conservation 
Service,  333  Waller  Avenue,  Room  300, 
Lexington.  Kentucky  40S04,  telephone 
606-23^-2747. 

(This  acHvity  is  listed  in  the  CaUlog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention — and  is  lubfect  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 
RwmUU  W.  Clasalar. 
State  Conservationist 
Date:  May  9, 1089. 

(FR  Doc.  8»-11901  Piled  5-17-89;  8:45  am] 
MUMe  COM  M10-1A-II 


DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  the  Offloe  of  Management 
and  Budget  (0M8) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
'collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35]. 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Southeast  Region  Dealer/ 
Interview  Family  of  Forms. 

Form  Numbers:  Agency-NOAA  88-12 
and  37-701;  OMB-0648-0013. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 


Burden:  21,710  respondents;  3,656 
reporting  hours;  average  hours  per 
response — .17  hours 

Needs  and  Uses:  Information  on 
dealer  purchases  of  fish  and  of  fishing 
e^ort  by  fishermen  is  needed  for  stock 
assessments,  for  checking  compliance 
with  catch  quotas,  for  regulatory 
analysis,  and  for  fishery  monitoring. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  and  small 
businesses  or  organizations. 

Frequency:  Monthly,  weekly,  and  on 
occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Russell  Scarato, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce,  Room  6622. 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Russell  Scarato.  OMB  Desk  Officer, 
Room  3208,  New  Executive  Office 
Building.  Washington,  DC  20503. 

Dated:  May  12. 1989. 
Edward  Mkfaals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organizations. 
[FR  Doc.  89-11928  Filed  5-17-49: 8:45  am] 
MUNM  OOOC  W1*-CW-H 


International  Trade  Administration 

[A-S70-003] 

Shop  Towels  of  Cotton  From  the 
People's  Republic  of  China; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

aqency:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

SUMIMARY:  In  response  to  a  request  by 
the  petitioner,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  shop  towels 
of  cotton  from  the  People's  Republic  of 
China.  The  review  covers  three 
exporters  and  four  third-country 
resellers  and  the  period  October  1, 1986 
through  September  30, 1967.  The  review 
indicates  the  existence  of  dumping 
margins  during  the  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  antidumping  duties 
equal  to  the  calculated  differences 


between  United  States  price  and  foreign 
market  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  May  18, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Rill  or  Maureen  Flannery. 
Office  of  Antidumping  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2923. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  24, 1985  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (50  FR 
26020)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  duty  order  on  shop  towels 
of  cotton  from  the  People's  Republic  of 
China  (48  FR  45277,  October  4, 1983). 
The  petitioner,  Milliken  &  Company, 
requested  in  accordance  with 
§  353.53a(a)  of  the  Commerce 
Regulations  that  we  conduct  an 
administrative  review.  We  published  the 
notice  of  initiation  on  November  18, 1987 
(52  FR  44161).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  system  of  customs 
nomenclature.  On  January  1, 1989,  the 
United  States  fully  converted  to  the 
Harmonized  Tariff  Schedule  (HTS),  as 
provided  for  in  section  1201  et  seq.  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s). 

Imports  covered  by  this  review  are 
shipments  of  cotton  shop  towels.  During 
the  review  period,  cotton  shop  towel» 
were  classifiable  under  item  366.2840  of 
the  Tariff  Schedules  of  the  United  States 
Annotated.  This  merchandise  is 
currently  classifiable  under  HTS  item 
6307.10.20.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  three  exporters  and 
four  third-country  resellers  and  the 
period  October  1, 1986  through 
September  30, 1987. 

One  firm,  China  Resources 
Transportation,  had  no  shipments  dur-ng 
the  period.  This  firm  is  not  known  to 
have  been  a  manufacturer  or  exportei  of 
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the  merchandise  during  or  prior  to  the 
period  and  will  be  regarded  as  a  new 
exporter  for  any  shipments  after  the 
period. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act. 
Purchase  price  was  based  on  the 
delivered,  packed  price  to  unrelated 
purchasers  in  the  United  States.  We 
made  adjustments  for  ocean  freight.  No 
other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

We  have  concluded  that  the  economy 
of  the  PRC  is  state-controlled  for 
purposes  of  this  administrative  review. 
As  a  result,  section  773(c)  of  the  Tariff 
Act  (prior  to  amendment  by  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988,  which  does  not  affect 
section  773(c)  of  the  Tariff  Act  as  it 
apples  to  this  administrative  review) 
requires  us  to  use  either  the  prices  or  the 
constructed  valne  of  such  or  similar 
merchandise  sold  by  a  country  or 
countries  whose  economy  is  not  state- 
controlled.  Section  353.8  of  the 
Commerce  Regulations  (19  CFR  353.8 
(1968))  establishes  a  preference  for 
determining  foreign  market  value  based 
upon  sales  prices  in  a  non-state- 
controlled-economy  country  at  a  stage 
cf  economic  development  comparable  to 
that  of  the  state-controlled-economy 
country. 

Of  countries  known  to  produce  shop 
towels,  we  determined  that  India, 
Indonesia,  Pakistan,  the  Miilippines,  Sti 
Lanka  and  Thailand  were  the  countries 
comparable  to  the  PRC  in  stage  of 
economic  development  We  identified 
and  contacted  shop-towel  producers  in 
Indonesia,  as  was  done  in  the 
investigation  of  sales  at  less  than  fair 
value.  Those  firms,  however,  did  not 
respond.  We  were  unsuccessful  in 
identifying,  or  were  not  permitted  by  the 
foreign  government  to  contact, 
producers  in  the  other  countries. 

In  accordance  with  S  353.8(c)  of  the 
Commerce  Regulations  (19  CFR  353.8(c) 
(1988)),  we  also  attempted  to  calculate 
foreign  market  value  based  on  the 
Chinese  factors  of  production  as  valued 
in  a  non-state-controlled-economy 
country  at  a  stage  of  economic 
developement  comparable  to  that  of  the 
PRC.  We  obtained  insufficient 
information,  however,  from  comparable 
non-state-controlled-economy  countries 
to  value  the  Chinese  factors  of 
production. 

Lacking  information  on  sales  on 
Lotton  shop  towels  in,  and  values  for 
factors  of  production  from  a  comparable 


non-state-controlled-economy  country, 
we  have  based  foreign  maritet  value  on 
the  prices  of  imports  of  the  same  class 
or  kind  of  merchandise  into  the  United 
States  in  accordance  with  {  353.8(a)  of 
the  Commerce  Regulations  (19  CFR 
353.8(a)  (1988)).  We  first  examined  those 
exporting  countries  we  determined  to  be 
comparable  to  the  PRC  in  stage  of 
economic  development,  i.e.,  India, 
Indonesia,  Pakistan,  the  Philippines,  Sri 
Lanka  and  Thailand.  All  of  these 
countries,  however,  are  known  to  confer 
export  subsidies,  as  evidenced  by 
affirmative  countervailing  duty 
determinations  made  by  the 
Department.  Therefore,  since  data 
concerning  imports  fitim  other  countries 
were  available,  we  did  not  consider 
import  prices  from  these  countries. 

Of  the  remaining  countries  exporting 
cotton  shop  towels  to  the  United  States, 
we  determined  that  El  Salvador, 
Bangladesh,  Hong  Kong,  Korea, 
Malaysia,  Mexico,  Peru,  and  Turkey 
were  the  countries  most  comparable  to 
the  PRC  in  stage  of  economic 
development.  Among  this  basket  of 
countries.  El  Salvador,  Koera,  Malaysia, 
Mexico.  Peru,  and  Turkey  are  known  to 
confer  subsidies  on  exports,  as 
evidenced  by  affirmative  countervailing 
duty  determinations  by  the  Department 
Therefore,  we  based  foreign  market 
value  on  the  weighted-average  entered 
value  of  imports  from  Bangladesh  and 
Hong  Kong  during  the  review  period  as 
indicated  by  the  Department's  IM-146 
import  statistics. 

Preliminary  Results  of  the  Review 

As  as  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist 


Exporler/Third-Country  Reseller 


Margin 

(pw- 
cant) 


Tianjm 


China   National   Arts  and  Crafts   Import 

and  Export  Corp.  (CNART) 

Ctvna  National  Arts  and  Crafts, 

(CNART  Tianim)  __ 

CNART/ Cusininore- 

CNART/  Fat)ric  Enterprise 

Ctitna  National  TextHes  Import  and  Export 

Corp.  (Chinatey) 

Chinatex-Trans-Atiantic  Sales ._ 

Chirw    Natiorisi    Native    Produce    and 

Animal  By-Froducts  Import  and  Export 

China  Resources  Traruportation 


30.60 

3060 
'37.20 
'37.20 

73.22 
■66.00 


86.10 


'  No  shipments  durirtg  the  period. 
'  Not  a  known  exporter  or  reseller 

Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested. 


will  be  held  44  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Prehearing  briefs  and/cr 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
30  days  aftaer  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review,  including  the 
results  of  its  analysis  of  any  such 
comments  or  bearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  imm  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  in  section 
751(a)(1)  of  the  Tariff  Act,  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margins  shall  be  required. 
For  any  future  entries  of  this 
merchandise  from  a  new  exporter, 
whose  first  shipment  occured  after 
September  30, 1987  and  who  is  unrelated 
to  any  reviewed  firm  or  any  previously 
rexiewed  firm,  a  cash  deposit  of  30.60 
percent  shall  be  required.  These  deposit 
requirements  are  effective  for  all 
shipments  of  Chinese  shop  towels  of 
cotton  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  US.C.  1675(a)(1)) 
and  S  353.53a  of  the  Commerce 
Regulations  (19  CFR  353.53a  (1988)). 
)oeeph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 

Dated:  May  &  1989. 

[FR  Doc  89-11929  Filed  5-17-89;  8:45  am) 
BHJJNG  CODE  MNHM 


[A-485-601) 

Solid  Urea  From  Romania;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Adminislrdtion. 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

SUMMARY:  In  response  to  request  from 
one  manufacturer/exporter,  the 
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Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  duty  order  on  solid  urea 
from  Romania.  The  review  covers  one 
manufacturer/exporter  of  this 
merchandise  to  the  United  States.  I.C.E. 
Chimica  ("Chimica"),  and  the  period 
January  2. 1987  through  June  30, 1988. 
There  were  no  known  shipments  of  this 
merchandise  to  the  United  States  by 
Chimica  during  the  period  and  there  are 
no  known  unliquidated  entries. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTtVl  DATE  May  18,  1989. 

FOR  FUNTHEfl  INrOMIATION  CONTACT: 

Dennis  U.  Askey  or  John  R.  Kugelman. 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Room  B-099, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230.  telephone: 
(202)  377-3601. 

supPLCMnrrARV  information: 

Background 

On  luly  14, 1987,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Re^ster  (53  FR 
26366)  the  antidumping  duty  order  on 
solid  urea  from  Romania.  A 
manufacturer/exporter,  Chimica, 
requested  in  accordance  with  19  CFR 
333.53a(a)  that  we  conduct  an 
administrative  review.  We  published  a 
notice  of  initiation  on  September  27, 
1988  (53  FR  37617).  The  Department  has 
now  conducted  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
("FiTS")  as  provided  for  in  section  1201 
et.  seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  wharehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  IITS  item 
number(s).  Imports  covered  in  this 
review  are  shipments  of  solid  urea. 
During  this  review  period  such 
merchandise  was  classifiable  under  item 
number  480.3000  of  the  Tariff  Schedules 
of  the  United  States  Annotated.  This 
merchandise  is  currently  classifiable 
under  UTS  item  0511.99--i0.  The  HTS 
item  number  is  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 


The  review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States,  Chimica,  and  the  period 
January  2. 1987  through  June  Sa  1988. 
There  were  no  known  shipments  of  this 
merchandise  to  the  United  States  by 
Chimica  during  the  period  and  there  are 
no  known  unliquiated  entries. 

Preliminary  Result*  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margin  exists: 


Manufacturer/ 

Margin 
(percent) 

Chimica 

1/2/87-6/30/68 

•90.71 

■  No  sNpmems  during  ttM  period;  margin  from  Itw 
last  period  in  which  there  were  ahipmenti. 

Parties  to  the  proceeding  may  request 
disclosure  and/or  an  administrative 
protective  order  witnin  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  35  days  after  the  date  of 
publication  or  the  Hrst  workday 
thereafter. 

Pre-hearing  briefs  and/or  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  25  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  raised  in  those 
comments,  may  be  filed  not  later  than  32 
days  after  the  date  of  publication.  The 
Department  will  publish  the  flnal  results 
of  the  administrative  review,  including 
the  results  of  its  analysis  of  issues 
raised  in  any  such  comments  or  at  a 
hearing. 

Further,  a  provided  for  by  19  CFR 
353.48(b),  a  cash  deposit  of  estimated 
antidumping  duties  of  90.71  percent  shall 
continue  to  be  requied  for  all  shipments 
of  Romanian  solid  urea  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  Hnal  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  7Sl(a)(l) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.53a. 

foseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 
Dated:  May  10, 1989. 

[FR  Doc.  89-11930  Filed  5-17-69;  8:45  am] 

MLUNQ  CODC  SeiO-OS-H 


IA-351-801] 

Final  Determination  of  Sales  at  Not 
Lasa  Than  Fair  Value;  Steel  Wheela 
From  Brazil 

AOENCv:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

action:  Notice. 

summary:  We  determine  that  steel 
wheels  from  Brazil  are  neither  being,  nor 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value.  We  have  notified 
the  U.S.  International  Trade 
Commission  ("ITC")  of  our 
determination. 

EFFECnVE  DATE:  May  18. 1989. 
FOR  FURTHER  INFORMATION: 

Contact  J.  David  Dirstine  (202)  377-5255 
or  Anne  D'Alauro  (202)  377-2923,  Office 
of  Antidumping  Compliance.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION: 

Final  Determination 

We  have  determined  that  steel  wheels 
from  Brazil  are  neither  being,  nor  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  as  provided  in 
section  735  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1673d)  (the  "Act"). 

Case  History 

Since  the  publication  of  our 
preliminary  determination  [Preliminary 
Determination  of  Sales  at  Not  Less 
Than  Fair  Value:  Steel  Wheels  From 
Brazil  (54  FR  8780.  March  2. 1989)),  the 
following  events  have  occurred.  On 
April  10, 1989,  the  Department  of 
Commerce  ("the  Department")  held  a 
public  hearing.  The  petitioner,  a 
domestic  interested  party,  and  the 
respondents  submitted  comments  for  the 
record  In  prehearing  briefs  on  April  3, 
1989,  and  in  posthearing  briefs  on  April 
18, 1989. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
(HTS),  as  provided  for  in  section  1201  et 
seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s). 
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The  products  covered  by  this 
investigation  are  steel  wheels, 
assembled  or  unassembled,  consisting  of 
both  a  disc  and  a  rim,  designed  to  be 
mounted  with  both  tube  type  and 
tubeless  pneumatic  tires,  in  wheel 
diameter  sizes  ranging  from  13.0  inches 
to  16.5  inches,  inclusive,  and  generally 
for  use  on  passenger  automobiles,  light 
trucks,  and  other  vehicles.  In  198a  such 
merchandise  was  classiRable  under  item 
number  692.3230  of  the  Tariff  Schedules 
of  the  United  States  Annotated.  This 
merchandise  is  currently  classiflable 
under  HTS  item  number  8708.70.80.  The 
HTS  number  is  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

In  our  preliminary  determination,  we 
stated  that  "[f]or  purposes  of  the 
preliminary  determination,  we  have 
treated  rims  or  discs,  whether  imported 
seprately  or  together,  as  included  in  the 
scope  of  this  investigation."  The 
Department  further  reviewed 
information  on  this  issue  for  this  final 
determination. 

We  verified  that  during  the  period  of 
review  the  only  parts  of  steel  wheels 
imported  from  Brazil  into  the  United 
States  were  rims.  Discs  were  not 
imported.  The  rims  imported  during  the 
period  of  investigation  ("POI")  are 
separately  traded  [i.e.,  sold  as  distinct 
articles  of  commerce).  These  rims  are 
purchased  by  uiu«lated  custom  wheel 
manufacturers  who  combine  the  rims 
with  non-Brazilian  discs  to  make  custom 
wheels  at  their  own  facilities.  The  disc 
and  further  processing  add  significant 
value  to  the  custom  wheel  in  which  the 
Brazilian  rim  is  only  one  component. 

Petitioner  initially  argued  that  rims 
should  be  included  within  the  scope  of 
the  order  to  prevent  circumvention.  The 
petition  described  the  covered 
merchandise  as  wheels  from  Brazil, 
which  included  rims  and  centers  for 
such  wheels  so  as  to  avoid  possible 
circumvention  through  the  shipment  of 
wheel  components  rather  than  finished 
wheels.  In  an  October  7, 1988  letter  to 
the  Department,  petitioner  restated  this 
position  with  regard  to  the  rim  market 
by  asserting  that  its  "intention  was  not 
to  include  within  the  scope  of  the 
imports  subject  to  investigation  rims 
sold  as  distinct  articles  of  commerce 
and,  therefore,  not  in  circumvention  of 
an  order.  Petitioner's  concern  lies  with 
circumvention."  In  subsequent 
submissions,  petitioner  was  inconsistent 
regarding  the  reasons  for  including  rims 
in  the  scope.  We  conclude,  however, 
that  petitioner's  primary  concern  is 
circumvention. 

In  past  cases  where  petitioners  have 
raised  concerns  about  circumvention  of 
any  resulting  order,  the  Department  has 


specifically  included  parts  in  the  scope 
of  the  investigation  because  of 
uncertainty  as  to  the  authority  of  the 
Department  to  include  parts  subsequent 
to  the  publication  of  an  order  where 
parts  are  imported  to  circumvent  the 
order.  See,  e.g..  Cellular  Mobile 
Telephones  from  Japan,  (50  FR  42577 
(1985)).  Now,  however,  section  781  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  not  only  clarifies  that  the 
Department  has  such  authority  but  sets 
forth  the  criteria  for  dealing  with  this 
type  of  circumvention.  Therefore, 
notwithstanding  pre-1988  Act 
administrative  precedents,  it  is  not 
necessary  to  include  rims  in  the  scope  of 
the  proceeding. 

Period  of  Investigation 

Sales  of  steel  wheels  to  original 
equipment  manufacturers  ("OEMs") 
account  for  more  than  60  percent  of  the 
value  of  imports  of  the  subject 
merchandise  into  the  United  States  from 
Brazil.  Steel  wheels  are  normally  sold  to 
OEMs  in  the  United  States  on  the  basis 
of  long-term  requirements  contracts.  We 
found  that  shipments  to  the  United 
States  by  Rockwell-Fumagalli 
("Fumagalli")  during  the  February  1-July 
31, 1988  investigation  period  were 
pursuant  to  agreements  executed  in 
November  1986.  Therefore,  under 
§  353.38(a)  of  our  regulations,  we 
extended  the  POI  for  Fumagalli  to  seven 
months  by  including  November  1986  as 
well.  See  Certain  Foraged  Steel 
Crankshafts  from  Japan.  52  FR  17999 
(1987)  and  Certain  Granite  Products 
from  Italy.  53  FR  27187  (1988).  The  POI 
for  Boriem  S.A.  Empreendimentos 
Industriais  ("Boriem")  is  February  1, 
1968  through  July  31, 1988. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  in  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price  for 
sales  of  wheels  to  OEMs  with  the 
foreign  market  value  for  sales  of  wheels 
to  OEMs  in  Brazil. 

United  States  Price 

As  provided  in  section  772(b)  of  the 
Act,  we  used  purchase  price  to  represent 
the  United  States  price  for  sales  of  steel 
wheels  made  by  Boriem  to  an  unrelated 
purchaser  prior  to  importation  of  the 
merchandise  into  the  United  States. 

The  Department  also  determined  that 
purchase  price  and  not  exporter's  sales 
price  was  the  most  appropriate  indicator 
of  United  States  price  for  Fumagalli 
based  on  the  following  elements: 

1.  The  merchandise  was  purchased  or 
agreed  to  be  purchased  prior  to  the  date 
of  importation  from  the  manufacturer  or 


producer  of  the  merchandise  for 
exportation  to  the  United  States. 

2.  The  selling  agent  located  in  the 
United  States  acted  only  as  a  processor 
of  sales-related  documentation  and  as  a 
communication  link  with  the  unrelated 
U.S.  buyers. 

3.  TTie  wheels  sold  to  OEMs  were 
made-to-order  and  not  sold  through 
inventory.  Although  a  party  related  to 
the  seller  took  title  to  the  wheels  and 
held  them  in  its  warehouse  after  the  sale 
was  made,  this  was  only  to 
accommodate  the  "just-in-time"  delivery 
terms  stipulated  in  the  requirements 
contract  negotiated  between  the 
Brazilian  producer  and  the  U.S.  EOM 
purchaser.  All  terms  of  the  sale  were 
settled  in  this  contract  and  were  not 
changed  by  the  related  party  when  it 
released  the  wheels  to  the  U.S.  OEM 
purchaser. 

4.  Warehousing  for  "just-in-time" 
delivery  was  the  customary  channel  of 
trade  for  wheels  sold  by  Fumagalli  to 
the  U.S.  OEM  purchaser. 

We  calculated  purchase  price  based 
on  the  f.o.b.  warehouse,  Troy,  Michigan, 
or  packed  f.o.b.  Brazilian  factory  prices 
to  unrelated  purchasers  in  the  United 
States.  Where  appropriate,  we  made 
deductions  for  brokerage  and  handling, 
foreign  inland  freight,  ocean  freight, 
marine  insurance,  U.S.  duty,  and  U.S. 
inland  freight.  In  accordance  with 
section  772(d)(1)(C)  of  the  act  we  made 
additions  for  indirect  taxes  not  collected 
by  reason  of  the  exportation  of  the 
merchandise. 

Foreign  Market  Value 

We  calculated  foreign  market  value 
for  wheel  sales  by  Fumagalli  and  Boriem 
based  on  delivered  home  market  packed 
prices  to  unrelated  purchasers  in 
accordance  with  section  773(a)  of  the 
Act. 

We  made  deductions,  where 
appropriate,  for  inland  freight  and 
inland  insurance.  We  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs.  We  made  circumstance  of 
sale  adjustments  for  differences  in 
credit,  post-sale  warehousing  expenses, 
and  indirect  taxes  between  the  two 
mariiets. 

In  accordance  with  section 
773(a)(4)(C)  of  the  Act.  we  made 
adjustments  to  similar  merchandise  to 
account  for  differences  in  the  physical 
characteristics  of  the  merchandise 
where  there  were  no  identical  products 
in -the  home  market  with  which  to 
compare  products  sold  in  the  United 
States.  These  adjustments  were  based 
on  differences  in  the  costs  of  materials, 
direct  labor  and  factor  overhead. 
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Cun«ncy  Cooveraion 

When  calculating  foreign  market 
value,  we  normally  make  currency 
conversions  in  accordance  with  section 
353.56  of  our  regulations,  using  the 
certified  exchange  rates  furnished  by 
the  Federal  Reserve  Bank  of  New  York. 
Since  the  Federal  Reserve  Bank  of  New 
York  stopped  providing  exchange  rate 
information  for  Brazil  prior  to  the  period 
of  this  investigation,  we  used  the 
monthly  exchange  rates  provided  by  the 
International  Monetary  Fund  ("IMF"). 

Analysis  of  Comments  Received 

General  Comments 

Comment  1:  Both  the  petitioner  and 
the  respondents  have  commented  on  the 
issue  of  excluding  or  including  rims 
within  the  scope  of  this  investigation 
and  the  methodology  that  should  be 
used  to  establish  the  foreign  market 
value  of  this  product. 

Department's  Position:  The  scope 
issue  is  discussed  in  the  section  on 
Scope  of  Investigation.  Since  the 
Department  determined  that  rims  sold 
as  distinct  articles  of  commerce  are  not 
included  in  the  scope  of  this 
investigation,  comments  relating  to  the 
Brazilian  rim  exporter.  Borlem  Do 
Nordeste.  and  fair  value  comparisons 
for  rims  are  not  addressed  in  this  notice 

Petitioners'  Comments 

Comment  1:  Petitioner  argues  the 
Department  improperiy  accepted 
Borlem's  use  of  the  Adiantamento  Sobre 
Contrato De  Cambio  ("ACC")  interest 
rate  in  calculating  imputed  credit  costs 
on  the  basis  that  the  ACC  rate  is  a 
preferential  rate  which  is  effectively  »n 
export  subsidy. 

Department's  Position:  We  disagree 
The  Department  previously  determined 
in  Carbon  Steel  Plate  from  Brazil  (48  FR 
2568.  lanuary  20. 1983)  that  ACC 
fmancing  is  a  program  that,  although 
regulated  by  the  Brazilian  Government, 
permits  Brazilian  companies  to  discount 
foreign  exchange  accounts  receivables 
with  private  banks  at  rates  established 
by  commercial  market  considerations.  In 
this  case,  we  verified  that  the  ACC 
program  is  still  in  effect.  The  ACC  rate 
was  used  to  impute  credit  costs  on  the 
U.S.  side  since,  although  Boriem  did  not 
discount  its  export  receivables 
associated  with  the  exports  under 
investigation  during  the  POI.  the  ACC 
remains  the  most  common  means  of 
fmancing  export  receivables  and. 
consequently,  is  a  reasonable 
approximation  of  export  fmancing 
expenses. 

Comment  2:  Petitioner  faults  the 
difference  in  merchandise  adjustment 
reported  by  Borlem  and  used  by  the 
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Department  in  making  fair  value 
comparisons  between  the  home  market 
and  export  model  steel  wheels.  To 
begin,  the  petitioner  questions  the  fact 
that  the  amount  of  steel  input  reported 
for  the  lighter  domestic  wheel  is  greater 
than  the  amount  reported  for  the  heavier 
export  wheel  to  which  it  is  being 
compared.  Even  accepting  the  difference 
in  merchandise  amount  reported, 
however,  petitioner  points  out  an  error 
made  by  the  Department  in  converting 
cruzados  to  dollars  which  significantly 
understates  the  dollar  amount  of  the 
adjustment  necessary.  Further  faults  in 
the  adjustment  include  the  exclusion  of 
financing  and  inventory  carrying  costs 
in  the  steel  replacement  cost  and  the  use 
of  a  simple  average  of  steel  prices  for 
replacement  costs  during  the  month 
rather  than  a  daily  weighted  average. 
Finally,  the  petitioner  states  that  the 
Department  was  unable  to  verify  the 
cost  or  volume  of  steel  input  for  the 
export  wheel. 

Department's  Position:  The  petitioner 
misunderstands  the  cost  reported  for  the 
steel  input  utilized  in  the  difference  in 
merchandise  adjustment  for  the 
domestic  wheel  model.  During  the  POI. 
the  disc  for  this  specific  model  was 
produced  by  Borlem  do  Nordeste.  and 
the  material  input  cost  reflects  both  the 
steel  input  cost  as  well  as  additional 
disc  production  costs  incurred  by 
Borlem  do  Nordeste.  Contrary  to 
petitioner's  assertion,  in  those  months 
where  there  were  two  steel  prices,  the 
Department  verified  that  Borlem  used  an 
appropriately  weighted  average  of  the 
two  prices  and  not  a  simple  average. 
Furthermore,  since  we  also  verified  that 
Borlem  paid  list  price  for  steel,  in  lieu  of 
actual  steel  purchases  during  the  month 
of  March,  the  Department  accepted  the 
list  price  for  that  month  for  the  export 
model.  In  verifying  the  difference  in 
merchandise  adjustment,  the 
Department  verified  the  weight  of  the 
steel  input  for  representative  models, 
including  the  export  model,  and  is 
satisfied  that  the  difference  in 
merchandise  adjustment  adequately 
refiects  the  relative  weight  of  each 
model.  The  Department,  however, 
agrees  that  in  converting  the  difference 
in  merchandise  adjustment  from 
cruzados  to  dollars,  an  error  was  made 
in  the  conversion  resulting  in  an 
incorrect  dollar  amount.  This  error  has 
been  corrected  in  our  final 
determination.  The  Department 
disagrees  with  petitioner's  assertion  that 
inventory  carrying  costs  and  financing 
costs  should  be  included  in  a  difference 
of  merchandise  adjustment.  Cost 
differences  in  this  calculation  are 
limited  to  differences  in  variable  costs 
of  production.  Imputed  costs  are  not 


considered  part  of  the  Department's 
difference  in  merchandise  adjustment. 

Comment  3:  Petitioner  argues  that  the 
full  amount  of  the  Imposto  De 
Circulacao  De  Mercadorias  ("ICM")  tax 
should  not  have  been  deducted  from  the 
cost  of  materials  in  calculating  U.S. 
packing  expenses  since  Borlem  bears 
the  cost  of  the  ICM  tax  for  one  to  twelve 
months  after  paying  it.  In  addition, 
petitioner  argues  that  Boriem  incorrectly 
excluded  ICM  and  Imposto  Sobre 
Produtos  Industrializados  ("IPX") 
indirect  taxes  from  its  steel  replacement 
cost  calculations. 

Department's  Position:  We  disagree. 
The  ICM  and  IPI  taxes  Borlem  paid  on 
input  materials  for  export  products  were 
applied  each  month  as  credits  against 
home  market  tax  liability.  Since  Boriem 
has  sufficient  home  market  taxes 
against  which  to  apply  these  taxes, 
there  is  no  loss  in  value,  i.e.,  additional 
cost,  prior  to  application  of  the  credits. 
Comment  4:  Petitioner  argues  that  the 
Department  incorrectly  ignored  a 
substantial  number  of  shipments  of 
wheels  to  the  United  States.  Further,  the 
Department  failed  to  determine  how 
many  shipments  occurred  under 
contracts  prior  to  the  POI  and  therefore 
cannot  determine  whether  all  relevant 
shipments  were  reported  or  whether  the 
shipments  that  were  reported  are 
sufficiently  representative  of  the  total 
shipments  that  took  place  during  the 
relevant  period. 

Department's  Position:  We  disagree. 
We  confirmed  at  verification  that 
shipments  made  by  Boriem  and 
Fumagalli  to  OEMs  pursuant  to 
contracts  executed  during  the  POI 
accounted  for  more  than  60  percent  of 
the  value  of  imports  of  the  subject 
merchandise  into  the  United  States  from 
Brazil.  Further,  we  disagree  with 
petitioner's  contention  tfiat  the 
Department  failed  to  determine  how 
many  Borlem  shipments  occurred  under 
contracts  consummated  during  the  POI. 
During  verification  at  Borlem,  we 
conducted  traces  on  shipments  made 
during  the  POI  and  confirmed  that  those 
shipments  investigated  were  made 
against  two  contracts  executed  during 
the  POI.  A  third  contract  concluded 
within  the  POI  had  had  no  shipments  as 
yet.  Remaining  shipments  were  made 
pursuant  to  contracts  with  sale  dates 
outside  the  POI. 

Comment  5:  Petitioner  argues  that  the 
Department  incorrectly  determined 
foreign  market  value  for  Borlem's  home 
market  sales  because  these  sales  were 
made  at  prices  below  the  cost  of 
production.  According  to  the  petitioner, 
Boriem's  own  submissions  provided  to 
the  Department  gave  the  Department 
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ample  reason  to  suspect  that  Borlem's 
home  market  sales  were  being  made 
below  cost.  Petitioner,  therefore, 
concludes  that  the  Department  should 
have  disregarded  home  market  sales 
and  instead  based  its  determination  of 
foreign  market  value  on  constructed 
value  or,  alternatively,  best  available 
information. 

Department's  Position:  Petitioner's 
below  cost  allegation  is  based  on  home 
market  pricing  data  which  was 
subsequently  revised  by  Borlem  to 
reflect  significant  price  increases.  The 
cost  comparison  in  petitioner's  analysis 
is  made  against  a  net  home  market  price 
exclusive  of  a  sizable  imputed  interest 
expense;  Borlem's  actual  financing 
expenses  were  considerably  lower.  For 
these  reasons,  the  Department  disagrees 
with  petitioner's  allegation  that  the 
home  market  sales  information  provides 
grounds  to  suspect  that  Borlem  was 
selling  below  cost  of  production  in  the 
home  market.  Additionally,  the 
allegation  of  sales  at  less  than  the  cost 
of  production  was  raised  for  the  first 
time  by  petitioner  in  its  April  3, 1989. 
prehearing  brief.  37  days  before  the  due 
date  of  the  final  determination  in  this 
investigation.  Based  on  the  number  of 
days  petitioner  had  access  to  and  could 
have  questioned  the  respondent's  data, 
the  Department  determines  this 
allegation  to  have  been  made  too  late  in 
the  investigation  to  conduct  a  cost  of 
production  analysis. 

Comment  ft-  Petitioner  argues  that 
Fumagalli's  aftermarket  sales  in  the 
United  States  must  be  compared  with 
similar  sales  in  the  home  market  for 
purposes  of  the  Department's  final 
determination. 

Deportment's  Position:  We  disagree. 
As  we  stated  in  our  response  to 
Comment  4.  shipments  made  by  Boriem 
and  Fumagalli  to  OEMs  pursuant  to 
contracts  during  the  POI  accounted  for 
more  than  60  percent  of  the  value  of 
imports  of  the  subject  merchandise  into 
the  United  States  from  Brazil.Therefore, 
having  examined  60  percent,  we 
determined  that  it  was  not  necessary  to 
consider  aftermaket  sales.  See  19  CFR 
section  353.38(a). 

Comment  7:  Petitioner  argues  that 
Fumagalli's  warehouse  interest  expense 
incurred  in  the  United  States  must  be 
recalculated  for  the  Department's  final 
determination.  Fumagalli's  reported 
interest  rate  and  inventory  time  used  for 
calculating  warehouse  interest  expense 
differed  from  that  found  by  the 
Department  at  verification.  Even  though 
the  Department  stated  in  its  verification 
report  that  the  net  effect  of  the 
discrepancies  was  negligible,  the  only 
way  to  determine  the  precise  effect  is  to 
correct  the  calculation. 


Department's  Position:  We  agree  and 
have  made  these  changes  in  our  final . 
determination. 

Comment  8:  Petitioner  argues  that  the 
full  amount  of  the  terminal  handling  and 
warehouse  pallet  charges  reported  in 
Fumagalli's  questionnaire  response 
should  be  deducted  in  determining  U.S. 
price. 

Department's  Position:  We  disagree. 
We  exmined  original  documentation  at 
verification  and  determined  that 
Fumagalli  received  refunds  for 
overpayments  for  both  thp  terminal 
handling  and  warehouse  pallet  charges. 
Adjustments  were  made  for  such 
refunds  applicable  to  subject 
merchandise  for  the  final  determination. 

Comment  9:  Petitioner  argues  that 
Fumagalli's  home  market  credit  expense 
must  be  derived  from  the  sight 
(discounted  cash)  price,  instead  of  the 
gross  invoiced  price  payable  at  a 
specified  time  in  the  future.  This  would 
more  accurately  reflect  the  true 
opportunity  cost  to  the  respondent. 

Department's  Position:  We  agree.  We 
confirmed  at  verification  that 
Fumagalli's  calculations  for  the  home 
market  credit  adjustment  were  based  on 
the  sight  price. 

Respondents '  Comments 

Comment  1:  Fumagalli  argues  that  the 
Department  made  inappropriate 
adjustments  when  May,  June,  and  July 
shipments  to  a  U.S.  OEM  of  a  wheel 
model  sold  in  April  1989  were  compared 
with  April  sales  of  the  comparative 
home  market  model.  Fumagalli  states 
that  the  use  of  the  April  exchange  rate 
creates  distortions  related  to  movement 
charges  incurred  in  cruzados  for 
shipments  during  May.  June,  and  July. 
Further.  Fumagalli  states  that  since  the 
monthly  inflation  rate  in  Brazil  during 
the  POI  was  20  to  30  percent,  the 
nominal  cnizado  values  of  these 
movement  charges  incurred  between 
April  and  July  exceeded  100  percent. 
Fumagalli  suggests  that  the  Department 
could  make  fair  price  comparisons  for 
these  shipments  occurring  in  months 
subsequent  to  the  date  of  sale  if  it 
converted  cruzado  expenses  at  the 
exchange  rate  in  effect  when  the 
expenses  occurred. 

Department's  Position:  We  recognize 
that  our  methodology  of  converting  the 
cruzado  expenses  incurred  in  May.  June, 
and  July  at  the  April  exchange  rate 
introduces  potential  distortions  relating 
to  movement  charges.  When  the  date  of 
sale  and  the  date  of  shipment  occur  in 
the  same  month,  use  of  the  date  of  sale 
exchange  rate  to  convert  movement 
expenses  to  dollars  makes  sense, 
notwithstanding  Brazil's  hyperinflation, 
since  the  converted  values  are  being 
used  in  comparing  foreign  market  value 


to  U.S.  price  at  the  same  point  in  tirr<v 
When  the  date  of  sale  occurs  in  a  month 
preceding  the  date  of  shipment, 
however,  application  of  the  earlier  dwie 
of  sale  exchange  rate  may  result  in 
creation  of  dumping  margins  solely  due 
to  the  rapid  depreciation  of  Brazil's 
currency  during  the  lag  between  months. 
However,  since  no  dumping  margins 
were  found  under  our  original 
methodology  and  since  the  proposed 
adjustment  would  only  result  in  a  lower 
margin,  there  is  no  reason  to  alter  our 
methodology  fur  these  final  results. 
Should  be  di-'cover  clerical  errors  or 
other  factors  v;hich  would  result  in 
margins,  we  would  then  take  into 
account  appropriate  currency 
conversion  for  movement  charges. 

Comment  2:  Fumagalli  states  that 
there  were  errors  in  the  computer 
program.  Values  supplied  in  the  original 
questionnaire  response  were  used  rather 
than  those  later  revised  and  verified  by 
the  Department. 

Department 's  Position:  The 
Department  accepted  and  verified  the 
resubmitted  information.  We  also 
adjusted  for  the  omission  of  the  IPI 
indirect  tax  in  the  computer  program 
which  we  explained  to  both  petitioner 
and  respondents  at  disclosure.  These 
adjustments  were  taken  into 
consideration  for  the  final 
determination. 

Comment  3:  Borlem  argues  that  there 
is  no  administrative  justification  in  using 
the  monthly  a'erage  exchange  rates 
provided  by  the  IMF.  The  Department 
clearly  has  the  authrity  to  determine  the 
proper  exchange  rates  for  its  fair  value 
analysis  where  the  Federal  Reserve 
Bank  of  New  York  does  not  provide 
appropriate  exchange  rates  to  the 
Department.  Borlem  also  states  that 
where  the  Federal  Reserve  Bank  of  N'ew 
York  fails  to  provide  appropriate 
exchange  rates,  the  Department  should 
use  its  "residual  discretion"  to 
determine,  independent  of  another 
government  agency,  what  exchange 
rates  should  be  used  to  convert  foreign 
currency  in  a  less  than  fair  value 
determination.  The  monthly  exchange 
rate  information  provided  by  the  IMF  is 
based  on  daily  exchange  rates 
determined  by  the  Central  Bank  of 
Brazil  and,  therefore,  the  ultimate  source 
of  the  Department's  monthly  exchange 
rate  and  the  daily  exchange  rates 
provided  by  Borlem  is  one  and  the  same. 

Department's  Position:  The 
Department  typically  calculates  monthly 
foreign  market  values  in 
hyperinflationary  cases  to  compensate 
for  the  distortions  that  would  arise  from 
using  a  single,  six-month  average  foreign 
mar.\et  value.  We  recognize  that 
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exchange  rate  variations  within  a  single 
month  may  introduce  similar  distortions, 
but  on  a  smaller  scale. 

Normally,  all  currency  conversions 
are  made  at  the  rates  certified  by  the 
Federal  Reserve  Bank.  During  the  POI. 
no  certified  rates  were  available  for 
Brazil  from  the  Federal  Reserve  Bank, 
but  monthly  rates  were  available  fix)m 
the  IMF.  We  have  determined  in  this 
case  that  the  exchange  rate  variations 
within  one  month  using  IMF  rates  are 
not  so  great  as  to  wrarrant  calculating 
foreign  market  value  on  a  daily  basis 
from  a  third  source.  Further,  the 
Department  views  the  IMF  as  an  official 
international  organization  whose  data 
reflect  the  financial  exchange  situation 
during  the  POI.  Therefore,  we  used  the 
monthly  exchange  rate  provided  by  the 
IMF  as  the  best  information  available. 

Comment  4:  Borlem  argues  that  the 
Department  should  include  all  of  the 
sales  and  foreign  market  value 
information  provided  regarding 
shipments  made  after  the  POI  that  were 
based  on  sales  during  the  POI. 

Department's  Position:  We  disagree. 
We  determined  that  the  investigation 
covered  a  minimum  of  60  percent  of  the 
value  of  imports  of  the  subject 
merchandise  into  the  United  States 
during  the  POI.  See  the  "Department's 
Position"  in  the  response  to  Petitioner's 
Comment  6. 

Tmal  Results 

We  determine  that  steel  wheels  from 
Brazil  are  neither  being,  nor  are  likely  to 
be.  sold  in  the  United  States  at  less  than 
fair  value  as  provided  in  section  735  of 
the  Act. 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  proprietary 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  administrative  protective  order, 
without  the  consent  of  the  Assistant 
Secretary  for  Import  Administration. 

This  determination  is  published 
pursuant  to  section  735(cl]  of  the  Act  (19 
U.S.C.  1673d(d)). 
|oMph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 
Administration. 
May  10. 1989. 

|FR  Doc.  89-11931  Filed  5-17-89:  8:45  am) 
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[C-S42-401] 

Certain  Textile  MiH  Products  and 
ApfMrel  From  Sri  l.anka;  Tennination 
of  Countervaiiing  Duty  Admlniatrattve 
Review 

aocncy:  International  Trade 
Administra  tion/Import  Administration. 
Department  of  Commerce. 

action:  Notice  of  termination  of 
countervailing  duty  administrative 
review. 

MlMMAllV:  The  Department  of 
Commerce  has  terminated  the 
countervailing  duty  administrative 
review  of  certain  textile  mill  products 
and  apparel  from  Sri  Lanka  initiated  on 
April  28. 1989. 

EFFECTIVE  DATE:  May  18, 1989. 

FOn  FURTHER  INFORMATION  CONTACT. 

Laurie  Goldman  or  Paul  McGarr,  Office 
of  Countervailing  CompUance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington, 
DC.  20230;  telephone:  (202)  377-3337. 

SUPPLEMENTARY  INFORMATION:  On 
March  8. 1989,  the  Government  of  Sri 
Lanka  requested  a  countervailing  duty 
administrative  review  of  certain  textile 
mill  products  and  apparel  from  Sri 
Lanka  for  the  period  January  1, 1988 
through  December  31. 1988.  No  other 
interested  party  requested  the  review. 
On  April  28, 1989.  the  Department  of 
Commerce  initiated  the  administrative 
review  for  that  period  (54  FR 18320).  The 
Government  of  Sri  Lanka  withdrew  its 
request  for  review  on  May  3. 1989.  As  a 
result,  the  Department  has  determined 
to  terminate  the  review. 

This  notice  is  published  in  accordance 
with  S  355.22(a)(3)  of  the  Commerce 
Regulations  published  in  the  Federal 
Register  on  December  27. 1988  (53  FR 
52306)  (to  be  codified  at  19  CFR  355.22). 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
Date:  May  11, 1989. 

[FR  Doc.  8&-11932  Filed  5-17-89:  8:45  am] 
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[C-489-502] 

Certain  Welded  Carbon  Steel  Pipe  and 
Tube  Products  From  Turkey; 
Termination  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
action:  Notice  of  termination  of 
countervailing  duty  administrative 
review. 


summary:  The  Department  of 
Commerce  has  terminated  the 
countervailing  duty  administrative 
review  of  certain  welded  carbon  steel 
pipe  and  tube  products  from  Turkey 
initiated  on  April  28. 1989. 

EFFECTIVE  DATE:  May  16, 1989. 

for  further  information  contact: 
Laurie  Goldman  or  Paul  McGarr.  Office 
of  Countervailing  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230;  telephone:  (202)  377-3337. 

supplementary  information:  On 
March  31. 1980.  the  Borusan  Group  and 
Mannesmann-Suemerbank  Boru 
Enduestrisi  T.A.S.  ("Mannesmann") 
each  requested  a  countervailing  duty 
administrative  review  of  certain  welded 
carbon  steel  pipe  and  tube  products 
from  Turkey  for  the  period  January  1. 
1988  through  December  31. 198a  No 
other  interested  parties  requested  the 
review.  On  April  12. 1989.  prior  to 
initiation  of  the  review.  Mannesmann 
withdrew  its  request.  On  April  28. 1989. 
the  Department  of  Commerce  initiated 
the  administrative  review  (54  FR  18320). 
On  May  5. 1989.  the  Borusan  Group 
withdrew  its  request  for  review.  As  a 
result,  the  Department  has  determined 
to  terminate  the  review. 

This  notice  is  published  in  accordance 
with  S  355.22(a)(3)  of  the  Commerce 
Regulations  published  in  the  Federal 
Register  on  December  27. 1988  (53  FR 
52306)  (to  be  codified  at  19  CFR  355.22). 
loseph  A.  Spetrini. 
Deputy  Assistant  Secretary  for  Compliance. 

Date:  May  4, 1988. 
|FR  Doc.  89-11933  Filed  5-17-89:  8:45  am) 
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Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  West  Palm  Beach,  PL 

May  12. 1989. 

agency:  Minority  Business 

Development  Agency,  Commerce. 

action:  Notice. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 
cost  of  performance  for  the  first  12 
months  is  established  at  $165,000  in 
Federal  funds  and  a  minimum  of  $29,118 
in  non-Federal  contributions  for  the 


budget  period  October  1, 1989  to 
September  30, 1990.  Cost-sharing 
contributions  may  be  in  the  form  of  cash 
contributions,  client  fees  for  services,  in- 
kind  contributions,  or  combinations 
thereof.  The  MBDC  will  operate  in  the 
West  Palm  Beach,  Florida  geographic 
service  area. 

The  funding  instrument  for  the  .MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments.  American  Indian 
tribes  and  educaitonal  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishement  and  operation  viable 
minority  businesses.  To  this  end.  MBDA 
funds  organizations  that  can  coordinate 
and  broker  public  and  private  resources 
on  behalf  of  minority  individuals  and 
firms;  offer  a  full  range  of  management 
and  technical  assistance:  and  serve  as  a 
conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in' 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  [20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmafically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions. 
Client  fees  for  billable  management  and 
tyeihnical  assistance  (M&T.A)  rendered 
must  be  charged  by  MBDAs.  Based  on  a 
standard  rate  of  S50  per  hour.  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  for  firms  with  gross  sales  of 
S500.000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  o\  er 
S500.000. 

The  .MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  vvil  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDCs  satisfartorv 


performance,  the  availability  of  funds 
and  Agency  priorities. 
CLOSING  date:  The  closing  date  for 
applications  is  June  20, 1989. 
Applications  must  be  postmarked  on  or 
before  June  20, 1989. 

ADDRESS:  Atlanta  Regional  Office.  1371 
Peachtree  Street  Suite  505.  Atlanta, 
Georgia  30309,  404/347-4091.  Area 
Code/Telephone  Number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carlton  L.  Eccles,  Regional  Director. 
Atlanta  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

11.800  Minority  Business  Development, 
Catalog  of  Federal  Domestic  Assistance 
Carlton  L.  Eccles, 

Regional  Director.  A  tlanta  Regional  Offii  a. 
Date:  May  12, 1989. 

Note:  A  pre-appiication  conference  to 
assist  all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce.  Minority 
Business  Development  Agency.  1371 
Peachtree  St..  NE..  Suite  505.  Atlanta.  Georgia 
}une6. 1989  at  9:00  a.m. 

(FR  Doc.  89-11909  Filed  5-17-89:  8:45  am| 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

Army  Science  Board;  Opening  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(F*ub.  L.  92-463).  announcement  is  made 
of  the  following  Commit:ee  Meeting; 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  the  Meeting:  14-l.i  |une  1989. 

Time:  0800-1700  hours  edch  day. 

Place:  Fort  Monmouth.  \ev\  |erse\ . 

Agenda:  The  Army  Science  Board  1989 
Summer  Study  on  Maintain!P<?  Strfte-of-thi-- 
Art  in  the  Army  Command  nnd  Control 
System  will  meet  to  study  ihf  level  of  support 
planned  to  be  provided  to  ACCS  by  the 
Software  Support  Center.  An>  intpresled 
person  may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the  time 
and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer. 
Sally  Warner,  may  be  contacted  for  further 
Information  at  (202)  695-.3039  or  695-7046. 
Sally  A.  Warner, 

.Xdmini^liative  Officer.  .\rm\  St  ienreBiVrd 
jFR  Doc.  89-11960  Filed  5-1--89:  8:45  am) 
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Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10!a)12)  of 
the  Federal  Advisory  Corr.mittee  A(  t 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  Committee  Meeting 

.\vme  of  the  Committee:  Army  Science 
Board  (ASB). 

Dales  of  Meeting:  13-14  )une  1989. 

7"/me.083O-l&30  hours  each  da\. 

Place:  Dallas.  Texas. 

.Agenda:  The  Army  Science  Board  Ad  I  Im. 
Subgroup  on  Total  Quality  Management  will 
meet  for  a  lour  and  a  series  of  discussions 
with  the  Texas  Instrument  Corporation.  The 
Ad  Hoc  Subgroup  will  discuss  the  Texas 
Instrument  corporate  approach  to  qua!:tv 
following  completion  of  the  lour.  These 
meetings  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  Title  .V 
U.S.C.  specifically  subparagr.iph  (1)  thereof, 
and  Title  5.  US  C.  Appendix  2.  subsection 
10(d).  The  classified  and  unclassified  matie-s 
and  proprietary  information  to  be  discus.i>-d 
are  so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the  mpf»l!^^. 
The  ASB  Administrative  Officer.  Sally 
Warner,  may  be  contacted  for  further 
information  at  (202)  695-3039/7046. 
Sally  A.  Warner. 

Administrative  Officer.  Arnn  Sc  iem  e  B  ^crd. 
(FR  Doc.  89-119,59  Filed  5-17-89:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award  Intent  To 
Award  Grant  to  Hansen  Engine 
Corporation 

Agency:  Department  of  Energy  |DOE). 

Action:  Notice  of  unsolicited  finani  ial 
assistance  award. 

Summary:  The  DOE  announces  th.il 
pursuant  to  10  CFR  600.14.  it  is  issuing 
Grant  .Number  l)E-FG01-89CE90O49  to 
Hansen  Engine  Corporation  to  support 
"A  Proposal  to  Explore  and  .Assess  the 
Energy  Conservation  Potential  and 
Expand  the  Technology  Base  for 
Application  of  Hansen  Rotarj  Valves 
for  Gas  Exchange  and  Combustion 
Conlrol  in  InVrnal  Combustion 
Engines." 

.Si  ope:  This  grjnt  will  aid  in  prov  iiisr.g 
funijing  for  an  jllemative  teihnoloav  to 
the  convention.il  valve  train  utilized  in 
most  automobile  engines. 

The  Hansen  Rotary  Valve  concept 
offers  significijnt  advantages  over  the 
conventional  poppet-type  and  othe.-" 
roteiry  valves  used  in  todav's  interna! 
combustion  engines.  These  advantages 
include:  elimination  of  reciprocating 
mass  dynamics;  un-throttled  intake 
manifold  (therefore,  no  significant 
pressure  differential  for  throttling  loss); 
peak  volumetric  efficiencv  at  any 
desired  opera tiiig  speed  through 
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variable  valve  timing  capability; 
significant  reduction  in  friction  and 
leakage  over  other  rotary  valve 
concepts,  and  resolves  the  trade-off 
between  gas  leakage  and  sliding  seal 
friction. 

Conventional  rotary  valves  have 
relied  upon  spring-loaded  seals  to  obtain 
those  contact  loads  required  for 
effective  gas  sealing  during  high 
pressure  operation.  Unnecessary  friction 
penalties  during  low  pressure  operation 
have  been  the  result.  The  unique  and 
innovative  Hansen  design  allows  for 
simultaneous  reduction  of  both  the 
pressure-active  area  and  the  contact 
load  area,  thereby  reducing  undesirable 
forces  while  maintaining  or  improving 
the  contact  unit-loads  necessary  for 
sealing. 

The  work  will  be  performed  in  three 
(3]  phases.  Each  phase  will  be  reviewed 
and  evaluated  by  DOE  before  start-up  of 
subsequent  phase. 

Phase  /  is  a  two-year  experimental 
and  theoretical  investigation  activity 
with  an  objective  to  research  the  effect 
of  the  Hansen  concept  on  the 
combustion  and  related  processes. 
Researchers  at  the  Sandia  Combustion 
Research  Facility  under  the  ECUT 
Combustion  Technology  Program,  will 
incorporate  the  Hansen  Rotary  Valve 
into  a  research  engine  with  suitable 
optical  access.  Together,  they  will 
perform  specific  experiments  using 
laser-based  optical  diagnostic 
techniques  developed  at  the  Sandia 
Combustion  Research  Facility.  A 
theoretically-based  computer  model  will 
be  developed  and  validated.  The  Sandia 
research  effort  will  be  supported 
separately  under  the  current 
Combustion  Technology  Program 
activity.  The  active  participation  of 
Siindia  is  in  the  first  phase. 

In  Phase  //.  Hansen  proposes  an 
eighteen  month  (18)  effort  to  utilize  the 
modeling  capability  from  Phase  I  to 
provide  the  basis  for  improving 
combustion  characteristics  and 
optimizing  fluid  motion.  Phase  HI  is 
proposed  as  an  18  month  effort  to 
employ  the  results  of  the  previous  two 
phases  to  verify  the  energy  conservation 
potential  of  the  Hansen  concept  in  a 
multi-cylinder  engine. 

The  Hansen  Engine  Corporation  has 
the  expertise  and  facilities  to  capably 
complete  the  proposed  effort.  Hansen 
researchers  possess  sufficient  knowhow 
and  expertise  in  engine  and  component 
design. 

Mr.  Hansen  is  co-founder  of  the 
company  and  has  20  years  technical 
experience  and  holds  numerous  patents 
relating  to  internal  combustion  engine 
and  air/gas  compression  technology. 
Mr.  Cross  is  Vice  President  of  the 


company  and  the  co-inventor  of  the 
Hansen  Rotary  Valve. 

Eligibility:  Based  on  receipt  of  an 
unsolicited  application,  eligibility  of  this 
award  is  being  limited  to  Hansen  Engine 
Corporation.  The  proposed  effort  will 
confirm  the  energy  conservation 
potential  derived  from  the  successful 
development  and  application  of  the 
Hansen  Rotary  Valve  as  a  replacement 
for  the  conventional  poppet-type  valve 
in  today's  internal  combustion  engines. 
Successful  commercialization  and 
subsequent  incorporation  of  this  unique 
and  innovative  concept  into  the 
development  of  internal  combustion 
engines  with  reduced  energy 
consumption  potential  in  each  of  the 
U.S.  economic  sectors.  It  has  been 
determined  that  this  project  has  high 
technical  merit  which  has  a  high 
probability  of  achieving  the  anticipated 
objectives. 

The  term  of  this  grant  shall  be  five  (5) 
years  from  the  effective  date  of  award. 

For  Further  Information  Contact:  U.S. 
Department  of  Energy,  Office  of 
Procurement  Operations,  Attn: 
Rosemarie  H.  Marshall,  MA^53.2, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585. 
Scott  Sheffield. 

Acting  Director.  Contract  Operations  Division 
"B".  Office  of  Procurement  Operations. 
|FR  Doc.  89-11979  Filed  5-17-89;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

(Docktt  No.  QF89-234-0001 

Archer-Daniels-Midland  Co^ 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

May  15. 1989. 

On  May  5. 1989.  Archer-Daniels- 
Midland  Company  of  4666  Faries 
Parkway.  Decatur,  Illinois  62526, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  quahfying 
cogneration  facility  pursuant  to  §292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  at  5450  Locust 
Road  S.W.,  Cedar  Rapids.  Iowa  52404. 
The  facility  will  consist  of  three  coal- 
fired  steam  generators,  three  back 
pressure  steam  turbine  generators,  and  a 
condensing  steam  turbine  generator.  The 
thermal  energy  recovered  from  the 
facility  will  be  used  for  evaporation. 
dr>'ing,  distillation,  extraction  and 
cooking  processes  at  Applicant's  corn 


processing  plant.  The  net  electrical 
power  production  capacity  of  the  facility 
will  be  67  MW.  The  primary  source  of 
energy  will  be  coal.  The  installation  of 
the  facility  began  in  October,  1988. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Eenrgy 
Regulatory  Commission.  825  North 
Capitol  Street.  NW.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  8&-11940  Filed  5-17-89:  8:45  am] 
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I  Docket  No*.  TQ89-3-24-001  and  TFS9-1- 
24-001] 

Equitrans;  Suppiementat  Filing 

May  12,  1989.  - 

Take  notice  that  on  May  9, 1989. 
Equitrans  filed  Seventh  Revised  Sheet 
No.  10,  Eighth  Revised  Sheet  No.  10. 
First  Revised  Sheet  No.  34.  and  Second 
Revised  Sheet  No.  34  to  its  FERC  Gas 
Tariff.  Original  Volume  No.  1. 

Equitrans  states  that  Seventh  Revised 
Sheet  No.  10  and  First  Revised  Sheet  No. 
34  contain  a  pagination  correction;  that 
Schedule  Dl  workpapers  support  the 
computation  for  the  decrease;  and  that 
the  reason  for  the  increase  of  $.0018  per 
dekatherm  in  the  Dl  component  was 
due  to  an  increase  in  the  Dl  charges 
paid  to  pipeline  supplier  Texas  Eastern 
Transmission  Corporation. 

Equitrans  states  that  Eighth  Revised 
Sheet  No.  10  and  Second  Revised  Sheet 
.No.  34  contains  a  pagination  correction, 
and  that  a  Schedule  Dl  workpaper 
supports  the  computation  for  Rate 
Schedule  ISS. 

Equitrans  states  that  copies  of  this 
filing  has  been  made  upon  each  of  its 
jurisdictional  customers,  interested  state 
commissions,  and  upon  each  party  on 
the  service  list  in  Docket  No.  CP86-^76- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
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intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1988)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  19. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
triken.  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Snrrvtary. 

\yR  Doc.  89-11938  Filed  5-17-89:  8:45  amj 
BILLING  COOC  crir-oi-M 


I  Docket  Nos.  ER89-393-000,  et  al.1 

Florida  Power  &  Ught  Co.,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

May  12. 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Power  &  Light  Co. 

I  Docket  No.  ER89-393-0001 

Take  notice  that  Florida  Power  &  Light 
Company  (FPL)  on  May  1. 1989. 
tendered  for  filing  revised  Cost  Support 
Schedules  C.  F,  and  G  (together  with 
Cost  Support  Schedule  F  Supplements) 
that:  (1)  Support  the  revised  daily 
capacity  charge  for  sales  under  Service 
Schedule  B  (Short-Term  Firm 
Interchange  Service)  of  FPL's  Contracts 
for  Interchange  Service  with  Florida 
Municipal  Power  Agency.  Florida  Power 
Corporation.  Fort  Pierce  Utilities 
Authority.  City  of  Gainesville.  City  of 
Homestead,  Jacksonville  Electric 
Authority,  City  of  Key  West.  Kissimmee 
Utility  Authority,  City  of  Lakeland. 
Utilities  Commission,  City  of  New 
Smyrna  Beach,  Orlando  Utilities 
(Commission,  City  of  St.  Cloud,  Sebring 
Utilities  Commission.  Seminole  Electric 
Cooperative,  inc..  City  of  Starke,  Tampa 
Electric  Company,  and  City  of  Vero 
Beach;  and  (2)  support  the  revised 
Capacity  Reservation  Charges  for  sales 
under  FPL's  Agreements  to  provide 
Short  Term  Power  and  Energy  with 
Utilities  Commission,  City  of  New 
Smyrna  Beach  and  City  of  Key  West 
and  revised  Cost  Support  Schedules    D- 
S.  F-S,  and  G-S  (together  with  Cost 
Support  Schedule  F-S  Supplements)  that 
support  the  revised  daily  capacity 


( harge  for  sales  under  Service  Schedule 
B-S  (Short-Term  Interchange  Service)  of 
FPL's  Supplementary  Agreement 
Number  One  to  the  Contract  for 
Interchange  Service  with  Seminole 
Fleclric  Cooperative.  Inc.  FPL  states  that 
the  revised  capacity  charges  have  been 
calculated  in  accordance  with  the 
provisions  of  Service  Schedule  B  and 
Service  Schedule  B-S  and  FPL's 
Agreements  to  provide  Short  Term 
Power  and  Energy  and  represent  an 
updating  of  the  currently  effective 
I  apacity  charges  to  reflect  more  current 
1  osts. 

FPL  requests  an  effective  date  of  May 
1, 1989.  and  therefore  requests  waiver  of 
the  Commission's  notice  requirements. 

According  to  FPL  a  copy  of  this  filing 
was  served  upon  all  of  the  above  named 
parties  and  the  Florida  Public  Service 
Commission. 

Comment  date:  May  26. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  New  England  Hydro-Transmission 
Corp.,  New  England  Hydro- 
Transmission  Electric  Co..  Maine 
Electric  Co. 

I  Docket  .\o.  ER89-394-0001 

Take  notice  that  on  May  1. 1989.  New 
F.ngland  Hydro-Transmission 
Corporation  (NEHT).  New  England 
I  lydro-Transmission  Electric  Company 
(NEH)  and  Maine  Electric  Power 
Company  (MEPCO)  filed,  respectively: 
(1)  An  Amendment  to  the  Phase  II  New 
Hampshire  Transmission  Facilities 
Support  Agreement  (the  NEHT 
Agreement);  (2)  an  Amendment  to  the 
Phase  II  Massachusetts  Transmission 
Facilities  Support  Agreement  (the  NEH 
Agreement);  and  (3)  the  Phase  II  Maine 
Electric  Power  SVC  Facilities  Support 
Agreement  (the  SVC  Support 
Agreement). 

MEPCO  stales  that  the  SVC  Support 
Agreement  provides  that  NEHT  will 
support  the  investment  and  expense 
associated  with  MEPCOs  construction 
and  operation  of  static  var  compensator 
equipment.  NEHT  states  that  the 
Amendment  to  the  NEHT  Agreement  is 
necessary  to  permit  NEHT  to  bill 
Participants  in  Phase  II  of  the  New 
England-Quebec  interconnection  for 
payments  incurred  under  the  SVC 
Agreement  and  also  to  permit  one  of  the 
Participants  to  grant  certain  rights  to  its 
third  party  lenders.  NEH  states  that  the 
Amendment  to  the  NEH  Agreement  is 
necessary  to  permit  one  of  the 
Participants  to  grant  certain  rights  to  its 
third  party  lenders. 

Comment  date:  May  26. 1989.  in 
accordance  with  Standard  Paragraph  E 
id  the  end  of  this  notice. 


3.  Southern  California  Edison  Co. 

IDocl^et  No.  ER89-39S-0001 

Take  notice  that  on  May  2. 1989, 
Southern  California  Edison  Compa.ny 
(Edison)  tendered  for  filing  a  change  of 
rates  for  transmission  ser\  ice  as 
embodied  in  Edison's  agreements  wish 
the  following  entities  which  reflects  an 
increase  in  rate  of  return  from  10.75 
percent  to  10.91  percent  authorized  by 
the  California  Public  Utilities 
Commission  (CPUC)  to  be  made 
effective  January  1, 1989. 


1  Arizona  Electric  Po«er 
Coopefat've  (AEPCO) 

2  Arizona  PuWic  Service 
Company  (APS). 

3  Oty  of  Bufbar* 
(Bun>ank) 

4  CaMomia  Departmern 
of  Water  Resources 
(COWR) 

5  City  o<  Los  Angeles 
[>epanrT»m  ot  Water 
and  Pomei  (DWP) 

6  Oty  of  GlerxJale 
(Glendate) 

7  MS-R  Public  Power 
Agency  (M-S-R) 

8  Pacrfc  Gas  arxt 
Electric  company 
(PG&E) 

9  City  of  Pasadetia 
(Pasaderta) 

10  San  Oego  Gas  & 
Electnc  Company 
(SDG4E) 

1 1  Western  Area  Power 
Administration  (WAPA) 


Rate  schedule  FERC  No 


131.  161 


185. 


166. 

38.  112,  113.  and  81 


102.  118  140  141 
and  188 

143 

153. 

117.  147 


158. 


151.  '  NA 


120. 


'  NA:^  FERC  rate  number  "'rwt  available".  pen(*r<| 
approval. 

Edison  requests  waiver  of  the 
Commissions  prior  notice  requirement 
and  an  effective  dale  for  these  rate 
changes  of  January  1. 1989. 

Copies  of  this  filing  were  ser\  ed  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  May  26. 1989.  in 
Hccordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  inter\  ene  or  protest  with  the  Feder.il 
Energy  Regulatorj'  Commission.  825 
NorthCapitol  Street.  NE..  Washinston. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  thi- 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  ln' 
taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  nie  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Loia  D.  Cashell. 

Secretary. 

(FR  Doc.  8&-11939  Filed  5-17-89:  8:45  am] 

MUJNQ  COM  STIT-SI-M 

(ProlMt  Na  3021-O1«  Pennsylvania] 

All«gh«ny  Hydro  No.  B,  LP.  and 
All«gh«ny  Hydro  No.  9,  LP.; 
Availability  of  Envlronmantal 
Aaaosamant 

May  12, 1989. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations.  18  CFR  Part 
380  (Order  No.  486,  52  FR  47897).  the 
OflTice  of  Hydropower  Licensing  (OHL) 
has  reviewed  the  application  for 
amendment  of  license  for  the  Allegheny 
River  Locks  and  Dams  Nos.  8  &  9  Project 
to  construct  a  38.7-mile-long 
transmission  line  in  Armstrong  and 
Indiana  Counties,  Pennsylvania.  The 
staff  of  OHL's  Division  of  Project 
Compliance  and  Administration  has 
prepared  an  environmental  assessment 
(EA]  for  the  proposed  action.  In  th  EA. 
staff  concludes  that  approval  of  the 
amendment  of  license  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  1000,  of  the  Commission's  offices 
at  825  North  Capitol  Street,  NF,.. 
Washington.  DC  20426. 
Lois  0.  CasbeU. 
Secretary. 

|FR  Doc.  ae-11897  Filed  5-17-89;  8:45  am] 
WLUNO  COM  STir-OI-M 

(Dodiat  No.  CW9-382-000,  at  al.) 

K  N  Qas  Marktting,  Inc.,  at  al.; 
Appllcatlona  for  Blanket  Carttftcataa 
With  Progranted  Abandonment  * 

May  12. 1989. 

"Take  '  notice  that  each  Applicant 
listed  herein  has  filed  an  application 
pursuant  to  section  7  of  the  Natural  Gas 
Act  and  the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder  for  a  blanket  certificate  with 
pregranted  abandonment  authorization 
for  an  unlimited  term,  all  as  more  fully 
set  forth  in  the  applications  which  are 


on  file  with  the  Commission  and  open 
for  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  May  31. 
1989,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
UU  D.  CasbeU, 
Secretary. 


OOCM^40. 

DatalHwl 

Applicant 

CI89-382-000 

4-24-89 

K  N  Gas  Marfcefing. 
Inc..  P.O.  Box 
15265.  Lakewood. 
CO  80215. 

089-391-000 

4-28-89 

Anthem  Energy  Co., 
Xia  Clay  Street 
Suite  2000. 
Houston,  TX  77002. 

'  Thif  notice  doei  not  provide  for  consolidation 
fur  hearing  of  the  leveral  mattert  covered  herein. 


(FR  Doc.  89-11898  Filed  5-17-89:  8:45  am] 
mujm  COM  s7iT-»Mi 

[Docket  No*.  CP89-1306-000,  et  aL] 

Queatar  Pipeline  Co^  at  al.;  Natural 
Qaa  Cartiflcate  Flllnga 

May  12. 1989. 

Take  notice  that  on  the  following 
filings  have  been  made  with  the 
Commission: 

1.  Questar  Pipeline  Co. 

(Docket  No.  CP89-1 306-000] 

Take  notice  that  on  May  4, 1989, 
Questar  Pipeline  Company  (Questar 
Pipeline),  79  South  State  Street.  Salt 
Lake  City,  Utah  84111  filed  in  Docket 
No.  CP88-1306-000  a  request  pursuant  to 
SS  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  gas  on  an 
interruptible  basis  for  Western  Gas 
Processors,  Inc.  (Western  Gas),  under 
the  blanket  certificate  issued  in  Docket 
No.  CP88-65O-000  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  or  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Questar  Pipeline  states  that  pursuant 
to  a  Transportation  Agreement  dated 
March  27, 1989,  under  its  Rate  Schedule 
T-2,  proposes  to  transport  up  to  40,000 
MMBtu  per  day  of  natural  gas  for 
Western  Gas  from  various  points  on 
Questar  Pipeline's  system  to  an 
interconnection  with  Colorado  Interstate 
Gas  Company,  who  is  a  subsequent 
transporter  of  natural  gas  for  Western 
Gas. 

Questar  also  states  that  the  maximum 
day,  average  day,  and  annual 
transportation  40,000  MMBtu,  25,000 
MMBtu  and  9,125,000  MMBtu, 
respectively. 

Questar  further  states  it  commenced 
their  service  April  8. 1989,  as  reported  in 
Docket  No.  ST-3322-000. 

Comment  date:  June  26. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  United  Gas  Pipe  line  Co. 

(Docket  No.  CP8g-130(MX»] 

Take  notice  that  on  May  13, 1989, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP89-1300-000 
a  request  pursuant  to  §9  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  provide  interruptible 
transportation  service  on  behalf  of 
Catamount  Natural  Gas,  Inc. 
(Catamount),  a  marketer  of  natural  gas, 
under  United's  blanket  certificate  issued 
in  Docket  No.  CP88-6-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

United  states  that  the  total  volume  of 
gas  to  be  transported  for  Catamount 
would  be  on  a  peak  day  51,500  MMBtu. 
on  an  average  day  51,500,  and  on  an 
annual  basis  18,797,500  MMBtu. 

United  indicates  that  it  would  receive 
the  gns  at  various  existing  receipt  points 
in  Louisiana  and  deliver  the  gas  at 
various  delivery  points  in  Louisiana  and 
Mississippi.  The  receipt  and  delivery 
points  are  listed  in  Exhibits  A  and  B  of 
the  transportation  agreement  of 
December  25. 1988,  as  amended,  which 
provides  for  this  service. 

It  is  stated  that  the  transportation  of 
natural  gas  for  Catamount  commenced 
on  March  14, 1989,  as  reported  in  Docket 
No.  ST8»-3095-000,  pursuant  to  the  120- 
day  period  pursuant  to  S  284.223(a)(1)  of 
the  Commission's  Regulations. 

Comment  date:  June  26, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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3.  Transcontinental  Gas  Pipe  Line  Corp.       5.  East  Tennessee  Natural  Gas  Co. 


I  Docket  No.  CP89-1309-0001 

Take  notice  that  on  May  14. 1989. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  Post  Office  Box 
1396.  Houston,  Texas  77251.  filed  in 
Docket  No.  CP89-1309-000  a  request  for 
authorization  pursuant  to  §§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  and 
Transco's  blanket  certificate  issued  in 
Docket  No.  CP88-328-000  for 
authorization  to  provide  gas  for  Entrade 
Corporation  (Shipper),  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  availablp  for 
public  inspection. 

Transco  states  that  the  total  volume  of 
Ras  to  be  transported  for  Shipper  on  a 
peak  day  would  be  610,000  dt:  on  an 
average  day  would  be  610.000  dt;  and  on 
an  annual  basis  would  be  222.650.000  dt. 

4.  Texas  Gas  Transmission  Corp. 

IDocket  No.  Cl»89-1 31 1-000] 

Take  notice  that  on  May  4. 1989. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP89-1311-000  a  request 
pursuant  to  55  157.205  and  284.223(b)  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  an  interruptible  transportation 
service  for  the  Proctor  and  Gamble 
Company  (Proctor  and  Gamble)  under 
the  blanket  certificate  issued  in  Docket 
No.  CP88-686-000  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
.set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Texas  Gas  requests 
authority  to  transport  on  a  peak  day  up 
to  4.000  MMBtu  of  natural  gas  from 
various  receipt  points  on  Texas  Gas'  - 
system  located  in  the  States  of  Indiana, 
Kentucky.  Tennessee.  Illinois.  Arkansas. 
Ohio  and  both  onshore  and  offshore 
Texas  and  Louisiana  for  redelivery  to 
Proctor  and  Gamble  in  the  State  of  Ohio. 
Further,  Texas  Gas  states  that  the 
average  daily  and  annual  transportation 
qu.'intities  are  estimated  to  be  3,000 
MMBtu  and  1,100.000  MMBtu. 
respectively. 

Texas  Gas  states  that  transportalion. 
service  for  Proctor  and  Gamble 
commenced  on  March  27. 1989.  under 
the  120-day  automatic  provisions  of 
§  284.223(a)  of  the  Commissions 
Regulations,  as  reported  with  the 
Commission  in  Docket  No.  ST89-2977. 

Comment  date:  June  26. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


jDockel  \o.  CP89-1314-000] 

Take  notice  that  on  May  5. 1989.  East 
Tennessee  Natural  Gas  Company 
(Applicant).  P.O.  Box  10245.  Knoxville. 
Tennessee  37939-0245,  filed  in  Docket 
CP89-1314-000  an  application  pursuant 
to  section  7  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  interim 
increase  in  contract  demands  of  certain 
of  its  customers  and  an  interim 
adjustment  in  the  supplemental  winter 
service  (SWS)  of  certain  customers,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  proposes  to  increase  the 
contract  demands  of  certain  of  its 
customers  and  to  increase  and  decrease 
SWS  volumes  for  certain  of  its 
customers,  as  specifically  detailed  in  the 
application,  for  a  one-year  period 
beginning  November  1, 1989.  Applicant 
indicates  that  for  the  interim  period  it 
would  increase  its  customers'  daily 
contract  demands  by  an  aggregate  of 
31,178  MMBtu  and  rearrange  its 
customers'  SWS  service  by  an  aggregate 
increase  of  27,675  MMBtu  on  peak  day 
and  by  an  aggregate  decrease  of  191.800 
MMBtu  on  an  an  annual  basis. 

Applicant  states  that  to  provide  the 
revised  service  it  proposes  to  utilize 
supplies  purchased  from  Equitable 
Resources  (Equitable)  to  be  delivered  al 
Nora,  Virginia,  in  the  amount  of  8.000 
Mcf  per  day;  East  Tennessee  LNG  in  the 
amount  of  5,165  Mcf;  winter  ser\ice 
volumes  purchased  from  Chattanooga 
Gas  Company  (Chattanooga)  in  the 
amount  of  13.000  Mcf  per  day;  and  spot 
purchases  delivered  via  Tennessee  Gas 
Pipeline  Company  in  the  amount  of  1.708 
Mcf  per  day.  Applicant  states  that  the 
Equitable  and  Chattanooga  supplies  are 
for  one  year  commencing  November  1, 
1989. 

Applicant  states  that  due  to  the 
location  of  the  supplies  entering  the  East 
Tennessee  system,  no  facilities  would 
be  required  to  render  the  proptjsnd  SWS 
rearrangements  and  contract  demand 
increases. 

Applicant  states  that  it  filed  in  Docket 
.\o.  CP88-683-000  for  authority  to 
construct  and  operate  facilities  to 
expand  pipeline  capacity  and  for 
authority  to  rearrange  its  customers' 
maximum  daily  quantities,  increase  Ihc 
contract  demand  and  authority  to 
increase  and  decrease  the  SWS  service 
of  subscribing  customers,  all  to  be 
effective  prior  to  the  1989-90  winter 
heating  season.  Applicant  states, 
however,  that  it  has  become  apparent 
that  due  to  the  passage  of  time  it  ivould 
be  unable  to  construct  the  necessary 


facilities  prior  to  the  1989-90  winter 
heating  season.  Applicant  indicates  th.ii 
lo  be  assured  of  being  able  to  meet  the 
customers'  requirements  for  the 
upcoming  winter  heating  season,  it  is 
proposing  the  requested  interim  servict!. 

Comment  date:  June  2. 1989.  in 
accordance  with  Standard  Paragraph  F 
al  the  end  of  this  notice. 


6.  Transcontinental  Gas  Pipe  Line  Corp. 

|Dock.:l  No.  CP89-1316-000I 

Take  notice  that  on  May  5. 1989. 
Transcontinental  Gas  Pipe  Line 
Corporalion  (Transco).  P.O.  Box  139t>. 
Houston.  Te)»as  77251.  filed  in  Do(  ket 
.No.  CP89-1316-000  a  request  pursuant  to 
5  157.205  of  the  Commission's 
Regulations  (18  CFR  157.205)  for 
authorization  lo  transport  natural  gas  on 
behalf  of  Transco  Energy  Marketing 
Company  (Shipper),  a  marketer  of 
natural  gas.  under  Transco's  blanket 
certificate  issued  in  Docket  No.  CP88- 
328-000  pursuant  to  section  7  of  the 
.Natural  Gas  Act,  ail  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Transco  proposes  lo  transport,  on  an 
interruptible  basis,  up  to  140.000  dt 
equivalent  of  natural  gas  on  a  peak  day, 
35.000  dt  equivalent  on  an  average  day 
and  51.000.000  dt  equivalent  on  an 
annual  basis  for  Shipper.  It  is  stated  that 
Transco  would  receive  the  gas  for 
Shippers  account  at  various  existing 
points  on  Transco's  system  in  Louisidna. 
offshore  Louisiana.  Texas,  offshore 
Texas.  Alabama.  Georgia.  Pennsylvania 
and  New  Jersey,  and  would  deliver 
equivalent  amounts  at  existing  points  in 
Texas.  Ixjuisiana  and  Delaware.  It  is 
asserted  that  the  transportation  service 
would  be  effected  using  existing 
faciliiies  and  that  no  construction  of 
facilitios  would  be  required.  It  is 
explained  that  the  transportation  service 
commenced  March  29, 1989,  under  the 
aijtomatic  authorization  provisions  of 
§  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-30f)2. 

Comment  date:  June  26. 1989,  in 
di:i:urdance  with  Standard  Paragraph  (i 
a!  the  end  of  this  notice. 

7.  Panhandle  Eastern  Pipe  Line. 
Company 

|1)«).  Ivcl  No.  CP89-1321-000] 

Take  notice  that  on  May  5. 1989. 
P.iniiandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston, 
Texas  77251-1642.  filed  in  Docket  No. 
CPa9-1321-000  a  request  pursuant  to 
§§  1.57.205  and  284.223  of  the 
Commission's  Regulations  under  the 
N.itiir.d  Gas  Act  (18  CFR  157.205)  and 
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the  Natural  Gas  Policy  Act  (18  CFR 
284.223)  for  authorization  to  transport 
natural  gas  for  Manville  Sales 
Corporation  (Manville).  a  shipper  and 
end-user  of  natural  gas,  under 
Panhandle's  blanket  certificate  issued  in 
Docket  No.  CP8e-585-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Panhandle  proposes  to  transport  up  to 
6,000  dekatherms  (dt)  of  natural  gas 
equivalent  per  day  on  an  firm  basis  on 
behalf  of  Manville  pursuant  to  a 
transportation  agreement  dated  April  1, 
1989,  between  Panhandle  and  Manville. 
Panhandle  would  receive  the  gas  from 
Trunkline  Gas  Company  in  Douglas 
County,  Illinois  and  deliver  equivalent 
volumes,  less  fuel  used  and  unaccounted 
for  line  loss  to  Columbia  Gas 
Transmission  Corporation  in  Paulding. 
Darke  and  Lucas  Counties,  Ohio. 

Panhandle  states  that  the  estimated 
daily  and  annual  quantities  would  be 
e.OOO  dt  and  2.190,000  dt,  respectively. 
Service  under  §  284.223(a)  commenced 
on  April  1, 1989.  as  reported  in  Docket 
No.  ST89-3172-000. 

Comment  date:  June  26, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Natural  Gas  Pipeline  Company  of 
America 

(Docket  No.  CP8e-l 323-000] 

Take  notice  that  on  May  8. 1980. 
Natural  Gas  Pipeline  Company  of 
America  (Natural),  701  East  22nd  Street. 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP89-1323-000  a  request  pursuant  to 
8  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  under  its  blanket 
authorization  issued  in  Docket  No. 
CP88-582-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Natural  proposes  to  transport  natural 
gas  on  an  interruptible  basis  for  Cabot 
Energy  Marketing  (Cabot),  a  marketer  of 
natural  gas.  pursuant  to  an  interruptible 
transportation  service  agreement  dated 
June  9, 1988  (#IGP-1122).  Natural 
proposes  to  transport  on  a  peak  day  up 
to  500,000  MMBtu  per  day:  on  an 
average  day  up  to  30.000  MMBtu;  and  on 
an  annual  basis  10,950.000  MMBtu  of 
natural  gas  for  Cabot.  Natural  proposes 
to  receive  the  gas  for  Cabot's  account  at 
receipt  points  located  in  Texas,  Offshore 
Texas,  Illinois,  Louisiana.  Offshore 


Louisiana,  Oklahoma,  New  Mexico, 
Arkansas.  Kansas.  Nebraska,  and  Iowa. 
Natural  would  redeliver  the  gas  at 
delivery  points  located  in  Louisiana, 
Offshore  Louisiana,  Illinois.  New 
Mexico,  Oklahoma,  Arkansas,  and 
Texas. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self- 
implementing  provision  of 
S  264.223(a)(1)  of  the  Commission's 
Regulations.  Natural  commenced  such 
self-implementing  service  on  March  3. 
1989,  as  reported  in  Docket  No.  ST69- 
3425-000. 

Comment  date:  June  26, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-132»-000] 

Take  notice  that  on  May  5. 1989. 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3286,  Tulsa,  Oklahoma  74101. 
filed  in  Docket  No.  CP89-1328-000  a 
request  pursuant  to  fi  S  157.205  and 
157.216  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  abandon  by  reclaim 
measuring  and  appurtenant  facilities 
serving  Smith  Sand  Company  (Smith)  in 
Finney  County.  Kansas,  and  to  abandon 
the  transportation  of  gas  through  said 
facilities  under  WNG's  blanket 
certiHcate  issued  in  Docket  No.  CP82- 
479-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

WNG  states  that  Smith  has  requested 
that  the  facilities  be  reclaimed.  It  is 
stated  that  the  measuring  and 
appurtenant  facilities  located  in  the 
Northeast  Quarter  of  Section  30. 
Township  24  South.  Range  32  West, 
Finney  County,  Kansas,  were  installed 
to  serve  Smith's  asphalt  plant  and  was 
certificated  in  Docket  No.  CP71-64.  It  is 
further  stated  that  the  facilities  to  be 
abandoned  are  all  above  ground.  The 
total  cost  of  the  abandonment  is 
approximately  $150  with  an  estimated 
salvage  of  $0. 

Comment  date:  June  26. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  h\e  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  NE..  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 


in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFT  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
nied  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Conunission's  Rules  of  Practice 
and  I'rocedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
wjll  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  or  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  8»-11943  Filed  5-17-69:  &:45ain] 
KLUNO  cooE  srir-oi-M 
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[Docket  No.  RP89-152-000] 

Vesta  Energy  Co.  v.  Wiiliame  Natural 
Gas  Co.;  Complaint,  Request  for 
Evidentiary  Hearing  and  Request  for 
Initiation  of  Investigation 

May  12, 1989.  *- 

Take  notice  that  on  April  26, 1989, 
Vesta  Energy  Company  (Vesta)  filed  a 
Complaint,  Request  for  Evidentiary 
Hearing  and  Request  for  Initiation  of 
Investigation  concerning  Williams 
Natural  Gas  Company  (Williams).  Vesta 
seeks  a  declaration  (1)  that  Williams 
has  unlawfully  retained  substantial 
quantities  of  Vesta's  gas  and  unlawfully 
assessed  imbalance  overrun  penalties  in 
violation  of  section  5  of  the  Natural  Gas 
Act  (NGA)  and  S  25.4  of  the  General 
Terms  and  Conditions  (Traiff  General 
Conditions)  of  its  Tariff;  and  (2)  that 
Williams  has  unlawfully  assessed 
penalties  for  overruns  during  an  alleged 
curtailment  period  in  violation  of 
sections  4  and  5  of  the  NGA  and  Section 
7  of  Article  13  of  the  Tariff  General 
Conditions.  In  addition,  Vesta  requests 
the  Commission  to  order  Williams  to 
return  to  Vesta  the  quantity  of  gas  it 
continues  unlawfully  to  retain  and  to 
refund  an  amount  equal  to  the  difference 
between  the  price  for  which  Vesta  could 
have  sold  the  gas  at  the  time  of  its 
retention  by  Williams  and  the  price  at 
the  time  of  the  return  of  the  gas  to  Vesta. 

Vesta  points  out  Williams' 
unreasonable  application  of  Section  25.4 
of  the  Tariff  General  Conditions  to 
correct  an  imbalance  existing  at  the  end 
of  January  1988.  After  Williams  advised 
Vesta  of  this  imbalance  in  December 
1988,  Vesta  undertook  a  plan  to  reduce 
its  imbalance  by  January  31, 1989.  Vesta 
that  it  was  led  by  Williams  to  believe 
that  its  plan  was  acceptable.  Vesta 
states  that  tmusually  warm  January 
weather  hindered  full  implementation  of 
its  plan.  Vesta  states  that  in  late 
February  Williams  notified  Vesta  that  it 
found  Vesta's  efforts  to  remedy  the 
imbalance  unacceptable,  and  asserted 
ownership  over  more  than  200,000 
MMBtu  of  gas.  Vesta  states  that  at  the 
same  time,  under  a  different  but 
virtually  identical  transportation 
agreement,  Williams  charged  Vesta  over 
$55,000  for  imbalance  overrun  penalties 
because  Vesta  had  taken  more  gas  from 
the  system  than  Vesta  delivered  to  it 
during  the  same  period.  In  so  doing, 
Vesta  alleges,  Williams  unreasonably 
abused  the  discretion  afforted  by  §  25.4 
of  the  Tariff  General  Conditions  and 
violated  both  its  Tariff  and  Section  5  of 
the  NGA. 

Vesta  asserts  that  Williams'  action  in 
early  February  1989  penalized  Vesta  for 
taking  too  much  product  out  of  the 


Williams  system.  Williams  notified 
Vesta  that  its  system  was  potentially  at 
or  near  curtailment  for  the  period 
February  3  through  8, 1989.  After 
conclusion  of  the  alleged  curtailment 
period  of  Williams  charged  Vesta  an 
overrun  penalty  of  almost  $830,000 
collectively  under  two  of  Vesta's 
contracts,  and  an  additional  $49,000 
under  a  third  contract,  despite  (1) 
Williams'  own  failure  to  comply  with 
the  obligation  set  forth  in  section  7  of 
Article  13  of  the  Tariff  General 
Conditions  to  provide  48  hours  notice  of 
overruns,  and  (2)  Tariff  language  that 
precluded  such  a  charge  unless 
unauthorized  overruns  continued 
following  such  a  notice.  Vesta  argues 
that  Williams'  assessment  of  the 
penalties  constitutes  a  violation  of  its 
Tariff  and  unjust  and  unreasonable 
practice  in  violation  of  sections  4  and  5 
of  the  NGA. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington.  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  [18  CFR  385.214.  385.211 
(1988)].  All  such  motions  or  protests 
should  be  filed  on  or  before  June  12, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filling  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  Answers 
to  this  compliant  shall  be  due  on  or 
before  June  12, 1989. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  89-11942  Filed  5-17-89:  8:45  am] 

MLUNQ  CODE  S717-01-M 


[Docket  No.  RP89-103-003] 

Algonquin  Gas  Transmission  Co.; 
Compliance  Filing 

May  12, 1989. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  May  8. 1989,  tendered  for  filing  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  the  following  tariff  sheets: 

Proposed  to  l>e  Effective  Noveini>er  1, 1968 

Substitute  Second  Revised  Sheet  No.  372 
Substitute  Fifth  Revised  Sheet  No.  375 
Substitute  First  Revised  Sheet  No.  376 


Algonquin  states  that  on  March  9. 
1989  in  Docket  No.  RP89-103-000. 
Algonquin  filed  to  revise  its  Rate 
Schedule  F-3  language  to  track  changes 
made  by  its  pipeline  supplier.  National 
Fuel  Gas  Supply  Corporation 
("National")  in  the  service  underiying 
Algonquin's  Rate  Schedule  F-3. 

Algonquin  further  states  that  such 
filing  was  accepted  by  Commission 
Letter  Order  issued  April  7, 1989,  subject 
to  Algonquin  making  a  compliance  filing 
to  implement  certain  changes,  as  set 
forth  in  the  Letter  Order,  within  30  days 
of  the  issuance  of  such  Letter  Order. 

Algonquin  states  that  the  instant  filing 
implements  such  changes  and  is  in 
compliance  with  the  Commission's 
Letter  Order  of  April  7, 1989. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  motion  to  inter\'ene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  May  19. 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  of  intervention  in  this  matter. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  this  Public  Reference 
Room 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  89-11935  Filed  5-17-89:  8  45  am) 

nUING  CODE  6717-01-11 


[Docket  Nos.  TA8»-1-31-001  RP89-62-001] 

Arkia  Energy  Resources;  Filing  of 
Revised  Tariff  Streets  Reflecting  Tariff 
Adjustment  and  Take-Or-Pay 
Recovery 

May  12,  1989. 

Take  notice  that  on  May  8, 1989,  Arkla 
Energy  Resources  (AER).  a  division  of 
Ark'a.  Inc.,  tendered  for  filing  certain 
tariff  sheets  in  compliance  with  the 
Commission's  March  31, 1989  order 
herein. 

AER  states  that  its  revised  tariff 
sheets  reflect  the  interim  settlement 
rates  filed  February  17. 1989  by  ACR  to 
be  effective  September  1, 1988  in  Do'^k.^t 
N0.-RP88-4 5-000. 
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AER  also  states  that  its  revised  tariff 
sheets  reflect  changes  in  AER's  Volume 
1  and  Volume  3  PGA  clauses  caused  by 
the  new  rate  structure  created  by  its 
interim  rate  settlement  for  AER's  Rate 
Schedule  Nos.  G-2.  CD  and  X-26. 

AER  states  that  the  changes  made  to 
its  Rate  Schedule  X-26  also  provide  for 
direct  billing  to  Williams  Natural  Gas 
Company  of  accrued  costs  actually  paid 
subsequent  to  fune  1988  that  were 
eliminated  from  AER's  PGA  prior  to 
June  1988.  as  authorized  by  the  March 
31. 1989  order. 

Finally.  AER  states  that  its  tari^ 
sheets  reflect  the  allocation  factor 
change  that  was  approved  in  AER's 
Docket  No.  RP88-248-000  which  reduces 
Williams'  allocated  share  of  costs  in 
Docket  No.  RP89-62-000  from  $6,049  to 
S6.034. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214].  Ail  such  motions  or 
protests  should  be  filed  on  or  before 
May  19. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Sficrelary. 

[FR  Doc.  e»-l  1936  Filed  5-17-89;  8:45  am| 
8IUJN0  cooc  trtr-oi-M 


IDocktt  No.  RP88-95-004I 

Canyon  Creak  Compraaaion  Co.; 
Propoaed  Cttangaa  In  FERC  Gaa  Tariff 

Mh.v  n.  1989 

Take  notice  that  Canyon  Creek 
Compression  Company  (Canyon)  on 
May  8. 1989.  filed  the  following  revised 
tariff  sheets  to  its  FERC  Gas  Tariff. 
Original  Volume  No.  1  to  become 
effective  June  1. 1989: 
— First  Revised  Sheet  Nos.  1-2 
— Eighth  Revised  Sheet  No.  4 
— First  Revised  Sheet  Nos.  5-8 
— Reserved  for  Future  Use  Sheet  Nos. 

11-100 

Canyon  states  that  the  filing  is 
intended  to  comply  with  the  terms  of  the 
Stipulation  and  Agreement  filed 
Decnmber  20, 1988  and  approved  by  the 


Commission's  Order  dated  March  24. 
1989. 

A  copy  of  this  Filing  was  mailed  to 
Canyon's  customers,  interested  state 
commissions  and  all  parties  set  out  on 
the  official  service  list  at  Docket  No. 
RP88-95-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  such  motions  or 
protests  must  be  filed  on  or  before  May 
18. 1989.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 
Lois  D.  Cashell. 
Secretary. 

|FR  Doc.  8&-11894  Filed  5-17-89:  8:45  am] 
MLUNO  CODE  t717-01-M 


(Dockat  No.  TO89-2-32-002] 

Colorado  Intaratata  Gaa  Co.  Filing 

Take  notice  that  on  May  3, 1989, 
Colorado  Interstate  Gas  Company  (CIG) 
filed  Fifth  Revised  Sheet  No.  59. 
Substitute  Fourth  Revised  Sheet  No. 
61A.  Substitute  Third  Revised  Sheet  No. 
61B.  and  Substitute  Third  Revised  Sheet 
No.  61C  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1,  to  be  effective  March  1. 
1989. 

CIG  states  that  these  tariff  sheets 
reflect  certain  minor  revisions  to  the 
PGA  clause  in  its  Original  Volume  No.  1 
FERC  Gas  Tariff. 

CIG  requests  waivers  the  Commission 
may  deem  necessary  to  allow  the 
proposed  tariff  sheets  to  become 
effective  on  March  1, 1989, 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  |18  CFR  385.214,  385.211 
(1988)].  AH  such  protests  should  be  filed 
on  or  before  May  19. 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  arc  already  parties  to  this 


proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  89-11937  Filed  5-17-89;  8:45  amj 
BILLING  cooc  •717-01-W 


IProltct  No.  10535-001  MinnMOtal 

Genoa  8  Hydro  Inc.;  Surrender  of 
Preliminary  Permit 

May  12. 1989. 

Take  notice  that  Genoa  8  Hydro  Inc.. 
permittee  for  the  Lock  and  Dam  No.  8 
Project,  located  on  the  Mississippi  River 
in  Houston  County.  Minnesota,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  June  27, 1988.  and  would  have 
expired  on  May  31, 1991.  The  permittee 
has  decided  that  the  project  is  not 
feasible  due  to  unfavorable  economics 
and  potential  adverse  environmental 
impacts. 

The  permittee  filed  the  request  on 
April  13. 1989,  and  the  preliminary 
permit  for  Project  No.  10535  shall  remain 
in  effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007.  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
L.ois  D.  Cashell, 
Secretary. 
(FR  Doc.  89-11893  Filed  5-17-89:  8:45  ami 

BILLING  CODE  S717-01-M 


(Docket  No.  RP89-49-000] 

National  Fuel  Gaa  Supply  Corp., 
Informal  Settlement  Conference 

May  12.  1989. 

Take  notice  that  on  May  23, 1989  at 
10:00  a.m.,  an  informal  settlement 
conference  will  be  convened  for  the 
purpose  of  exploring  a  possible 
settlement  in  the  above  proceeding. 

The  conference  will  be  held  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

Participants  as  defined  by  18  CFR 
385.102(b),  are  invited  to  attend.  For 
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further  information,  contact  Russell 

Mamone,  (202)  357-5744. 

Lois  D.  Cashell, 

Secretary.  — 

(FR  doc.  89-11892  Filed  5-17-89:  8:45  am] 

BILLING  CODE  tZU-OI-M 


(Docket  No.  RP-8»-166-000) 

Nortliem  Border  Pipeline  Co.; 
Propoaed  Changea  in  FERC  Gaa  Tariff 

May  11. 1989. 

Take  notice  that  on  May  8, 1989, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  Northern  Border  Pipeline 
Company's  FERC  Gas  Tariff.  Original 
Volume  No.  1.  the  following  revised 
tariff  sheets: 

Sixth  Revised  Sheet  No.  157 
Fourth  Revised  Sheet  No.  158 

Northern  Border  states  that  these 
tariff  sheets  reflects  a  revised  Maximum 
Rate  and  Minimum  Revenue  Credit 
under  Rate  Schedule  IT-1.  Northern 
Border  proposes  to  raise  the  Maximum 
Rate  under  Rate  Schedule  IT-1  from 
6.787  cents  per  100  Dekatherm-Miles  to 
7.513  cents  per  100  Dekatherm-Miles. 
The  revised  Maximum  Rate  for  the  July- 
December  1989  time  period  reflects  the 
impact  of  Northern  Border's  1988  rate 
case,  at  Docket  No.  RP8a-33-O00.  The 
changes  in  Docket  No.  CP88-33  will  be 
effective  June  1, 1989.  and  will  be 
subject  to  refund  from  that  date.  The 
Minimum  Revenue  Credit  is  being 
decreased  from  3.942  cents  per  100 
Dekatherm-Miles  to  3.854  cents  per  100 
Dekatherm-Miles.  Northern  Border  has 
requested  that  these  revised  tariff  sheets 
be  effective  on  July  1. 1989.  Copies  of 
this  filing  have  been  sent  to  ail  of 
Northern  Border's  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426.  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  May  18, 1989.  Protests  will 
be  considered  but  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Lois  Cashell. 
Secretary. 
jFR  Doc.  89-11895  Fii:  d  5-17-89:  8.45  am) 

BILLING  CODE  «717-01-M 


(Docket  No.  RP88-227-014  and  RP88-227- 
0151 

Paiute  Pipeline  Co.;  Compliance  Filing 

May  12.  1989. 

Take  notice  that  on  May  4. 1989,  in 
Docket  No.  RP88-227-014,  and  as 
amended  on  May  10, 1989,  in  Docket  No. 
RP88-227-015,  Paiute  Pipeline  Company 
(Paiute)  tendered  for  filing  and 
acceptance  certain  tariff  sheets  to  be  a 
part  of  its  FERC  Gas  Tariff. 

Paiute  states  that  the  purpose  of  its 
filing  is  to  comply  with  the 
Commission's  orders  issued  in  Docket 
No.  RP88-227  on  August  31, 1988. 
January  31, 1989,  and  May  3, 1989.  and  to 
request  authority  to  place  into  effect  its 
suspended  rates  and  tariff  sheets  in  this 
general  rate  proceeding.  Paiute  asserts 
that  the  D-1,  D-2.  and  commodity  cost 
components  of  the  rates  set  forth  in  the 
proposed  tariff  sheets  reflect  costs  that 
have  been  allocated  in  the  same  manner 
as  in  Paiute's  orginal  rate  filing  in  this 
proceeding,  with  the  exception  that 
Paiute  has  utilized  its  customers'  most 
recent  nominations  of  D-2  quantities  in 
lieu  of  the  D-2  quantities  reflected  in 
Paiute's  orginal  filing.  Paiute  also  states 
that  the  proposed  rates  reflect  the  same 
seasonal  rate  design  as  proposed  by 
Paiute  in  its  original  filing.  Paiute  further 
states  that  it  has  revised  its  originally 
filed  rates  in  this  proceeding  to 
eliminate  the  costs  of  certain  facilities 
which  were  certificated  but  not  in 
service  by  February  1. 1989.  and  certain 
other  facilities  which  were  not  in  service 
by  December  31, 1988. 

In  addition.  Paiute  indicates  that 
certain  of  the  tendered  tariff  sheets  are 
being  filed  to  eliminate  from  its  tariff  all 
references  to  summer  daily  and  peaking 
seasonal  entitlements,  including  related 
overrun  penalties,  in  accordance  with 
the  Commission's  May  3, 1989  order. 
Certain  other  tariff  sheets  are  being 
submitted,  according  to  Paiute,  in 
response  to  the  Commission's  action  in 
such  a  order  reinstating  certain 
previously  rejected  tariff  sheets  and 
authorizing  the  refiling  of  other 
previously  rejected  sheets. 

Paiute  proposes  an  effective  date  of 
Feburary  1, 1989  for  all  of  the  above 
tariff  sheets,  and  requests  waiver  of  any 
applicable  rules  and  regulations  as  may 
be  necessary  so  as  to  implement  the 
subject  tariff  sheets  and  proposed  rates 
effective  on  such  date. 

Furthermore.  Paiute  tendered  for  filing 
and  acceptance  Eighth  Revised  Sheet 
No.  10  to  be  part  of  Original  Volume  No. 
1  of  its  FERC  Gas  Tariff,  effective  May 
1, 1989,  Paiute  explains  that  certain  of 
the  above  tariff  sheets  provide  for 
revisions  to  Paiute's  purchased  gas  cost 


adjustment  (PGA)  clause,  including  a 
new  methodology  for  allocating  Paiute's 
purchased  gas  demand  charges.  Paiute 
asserts  that  it  did  not  utilize  such  new 
methodology  in  determining  its  rates  in 
its  most  recent  quarterly  PGA  filing  in 
Docket  No.  TQ89-2-41-000.  which  was 
accepted  to  be  effective  May  1. 1989. 
Accordingly,  in  order  to  conform  such 
quarterly  PGA  change  with  the  revisions 
to  its  PGA  clause.  Paiute  has  submitted 
Eighth  Revised  Sheet  No.  10  along  with 
supporting  schedules  showing  the 
reallocation  of  its  purchased  gas 
demand  charges. 

In  its  filing.  Paiute  also  tendered  for 
filing  and  acceptance  Fifth  Revised 
Sheet  No.  10  to  be  a  part  of  Original 
Volume  No.  1-A  of  its  FERC  Gas  Tariff. 
Paiute  indicates  that  certain  components 
of  the  firm  transportation  rates  set  forth 
on  such  tariff  sheet  exceed  the 
corresponding  components  of  the  rales 
originally  proposed  in  this  proceeding, 
as  a  result  of  Paiute's  incorporating 
customer-nominated  D-2  quantities  into 
the  rate  derivation.  Paiute  requests  that 
such  tariff  sheet  be  made  effective 
prospectively  from  May  4, 1989.  the  date 
of  the  instant  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  lo 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  19. 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  89-11941  Filed  5-17-89:  8:45  am) 

BILLING  CODE  C717-41-M 


■  Docket  No.  TQ89-3-38-0011 
Ringwood  Gathering  Co.;  Filing 

May  11.1989. 

Take  notice  that  on  May  4. 1989. 
Ringwood  Gathering  Company  filed 
Second  Substitute  Forty-Ninth  Revised 
Sheet  Quarterly  PGA-1  to  its  FERC  Gas 
Tariff,  to  be  effective  April  1, 1989. 

Ringwood  states  that  this  tariff  sheet 
corrects  the  average  cost  of  gas. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (IB  CFR  385.214. 
385.211  (1968)).  All  such  motions  or 
protests  shoiild  be  Tiled  on  or  before 
May  18. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  niing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoiaD.CMheU. 
Secretary. 

(FR  [)oc.  80-11880  Filed  5-17-89: 8.-4S  am) 
■NXMS  COM  irir-OMi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3S72-8] 

Exteneion  Of  Time;  Initial  404(c) 
Concultation  for  Propoaed  Two  Forlia 
Dam  and  Reaervoir 

AOENCr.  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  an  extension  of  time. 

aUMaURV:  On  March  5  of  1986,  an 
application  for  a  Clean  Water  Act 
section  404. 33  U.S.C.  section  1334, 
permit  was  submitted  to  the  U.S.  Army 
Corps  of  Engineers,  Omaha  District 
(Corps)  for  construction  of  the  Two 
Forks  Dam  and  Reservoir  near  Denver, 
Colorado.  On  March  24, 1989,  EPA's 
Denver  Regional  Administrator  initiated 
an  action  under  regulations  for  Clean 
Water  Act  section  404(c).  (40  CFR 
231.3(a)(1))  which  may  lead  to  the 
prohibition  or  restriction  of  the 
discharge  site  for  the  proposed  dam. 
EPA  has  notified  the  Corps,  the  permit 
applicant  and  affected  landowners  of 
this  action  and  has  provided  the 
opportunity  for  them  to  consult  with 
EPA  regarding  possible  adverse 
environmental  effects  of  the  project.  As 
provided  in  the  regulations  for  section 
404(c).  the  close  of  EPA's  consultation 
process  was  originally  established  as 
April  28, 1989.  After  meeting  with  the 
permit  applicant  and  other  affected 
parties  the  Regional  Decision  Offlcer. 
acting  as  the  Regional  Administrator  in 
this  action  determined  that  good  cause 
p\ists  for  extending  the  timeframe  for 
consultation  to  July  14, 1989.  This  action 


is  taken  with  the  knowledge  of  and  at 
the  request  of  the  permit  applicant. 

rOn  FUNTHER  INFORMATION  CONTACT: 

Gene  Reetz,  Two  Forks  Technical  Team 
Leader,  or  Pat  Courtney,  Records  Clerk, 
State  Programs  Management  Branch, 
Water  Management  Division.  998 18th 
Street.  Suite  500.  Denver.  Colorado 
80202-2405.  (303)  293-157a  (FTS)  564- 
1570. 

Lm  a.  DeHihns. 

Regional  Decision  Officer,  EPA  Region  VIII. 
(FR  Doc.  89-11884  Filed  5-17-89;  8:45  am] 

WUma  COM  MM-WHi 


[FRL-3S72-2] 

Draft  General  NPDES  Permit  for 
Seafood  Proceaaora  In  the  State  of 
Alaaka;  Propoaed  Relaauance 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  the  draft  NPDES 
permit  for  Alaskan  Seafood  Processors 
(No.  AK-G-52-0000);  Proposed 
reissuance. . 

summary:  The  Regional  Administrator 
of  Region  10  is  today  providing  notice  of 
the  draft  general  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  for  seafood  processors  in  Alaska 
(proposed  reissuance).  The  draft  general 
permit  proposes  effluent  limitations, 
monitoring  requirements,  and  reporting 
requirements  for  discharges  from 
Alaskan  seafood  processors.  This  permit 
will  cover  mobile  and  shore-based 
seafood  processing  facilities  in  all 
waters  under  U.S.  jurisdiction  off  the 
coast  of  Alaska,  other  than  those  waters 
listed  as  excluded  areas. 
dates:  Interested  persons  may  submit 
comments  on  the  draft  general  permit 
and  administrative  record  to  the 
Regional  Administrator.  Region  10.  at 
the  Seattle  address  below  no  later  than 
June  19. 1989. 

ADDRESS:  The  draft  general  permit  is 
based  on  the  administrative  record, 
which  is  available  for  public  review  in 
three  locations: 

Environmental  Protection  Agency. 
Water  Permits  and  Compliance 
Branch.  WD-134. 1200  Sixth  Avenue. 
Seattle.  Washington  98101 
Environmental  Protection  Agency. 
Alaska  Operations  OfHce.  Federal 
Building,  Room  E551.  Box  19.  701  C 
Street,  Anchorage,  Alaska  99513 
Environmental  Protection  Agency, 
Alaska  Operations  Office,  3200 
Hospital  Drive,  Suite  101,  Juneau, 
Alaska,  99801. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  and  copies  of  the 


draft  permit  and  fact  sheet  contact  Ben 
Cope,  Region  10.  at  the  Seattle  address 
above  or  by  telephone  at  (206)  442-1442 
or  FTS  399-1442. 
SUPPLEMENTARY  INFORMATKNI: 

A.  Background 

Section  301(a)  of  the  Clean  Water  Act 
(the  Act)  provides  that  the  discharge  of 
pollutants  is  unlawful  except  in 
accordance  with  an  NPDES  permit. 
EPA's  regulations  authorize  the  issuance 
of  general  permits  to  categories  of 
discharges  when  a  number  of  point 
sources  are: 

1.  Located  within  the  same  geographic 
area  and  warrant  similar  pollution 
control  measures; 

2.  Involve  the  same  or  substantially 
similar  types  of  operations; 

3.  Discharge  the  same  types  of  wastes; 

4.  Require  the  same  effluent 
limitations  or  operating  conditions; 

5.  Require  the  same  or  similar 
monitoring  requirements;  and 

6.  In  the  opinion  of  the  Director,  are 
more  appropriately  controlled  under  a 
general  permit  than  under  individual 
permits. 

Like  individual  permits,  a  violation  of 
a  condition  contained  in  a  general 
permit  constitutes  a  violation  of  the 
Clean  Water  Act  and  subjects  the  owner 
or  operator  of  the  permitted  facility  to 
the  penalties  specified  in  section  309  of 
the  Act. 

Owners  or  operators  authorized  by  a 
general  permit  may  request  to  be 
excluded  from  coverage  by  this  general 
permit  by  applying  to  the  Director  for  an 
individual  permit.  This  request  must  be 
made  by  submitting  an  NPDES  permit 
application,  together  with  supporting 
documentation  for  the  request  no  later 
than  90  days  after  publication  by  EPA  of 
the  final  general  permit  in  the  Federal 
Register,  or  180  days  prior  to  the 
commencement  of  operation  of  a  new 
source  or  new  discharger. 

B.  Seafood  Processors  in  Alaska 

As  of  January  1989.  the  existing 
seafood  general  permit  has  covered  243 
seafood  processors  (165  are  mobile  and 
78  are  shore-based).  The  draft  permit 
proposed  for  reissuance  is  to  expand 
coverage  to  include  many  more 
processors  throughout  Alaska.  EPA  now 
proposes  to  cover  an  estimated 
additional  150  of  those  currently  not 
covered  under  any  NPDES  permit.  These 
150  facilities  are  small,  mobile 
processing  vessels  that  discharge  more 
than  Vi  mile  from  shore  in  open  water, 
at  a  depth  of  at  least  42  feet.  These 
facilities  were  excluded  from  coverage 
under  the  the  existing  general  permit. 
They  were  consequently  required  to 
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apply  for  an  individual  NPDES  permit. 
In  order  to  reduce  the  regulatory  burden 
on  these  facilities,  EPA  proposes  to 
cover  them  under  the  reissued  permit. 
This  will  increase  total  coverage 
statewide  under  the  general  permit  to 
about  400  facilities. 

The  following  areas  are  excluded  from 
coverage  under  the  proposed  reissued 
general  permit: 

1.  Akutan:  Akutan  Harbor,  if  the 
amount  of  waste  exceeds  310,000 
pounds  per  month. 

2.  Kodiak:  Gibson  Cove,  Near  Island 
Channel,  St.  Paul  Harbor,  and  Women's 
Bay. 

3.  Unalaska/Dutch  Harbor 
Iliuliuk  Bay,  Iliuliuk  Harbor,  Dutch 

Harbor,  and  Captain's  Bay. 
Unalaska  Bay,  south  of  the  northermost 
point  of  Hog  Island. 

4.  Discharges  in  the  following  areas: 

a.  Areas  where  water  depth  is  less 
than  42  feet  which  are  likely  to  have 
poor  flushing  (bays,  harbors,  inlets, 
coves,  and  lagoons  that  are  protected). 

b.  Areas  of  special  concern  (spawning 
areas.  State  Critical  Habitats  and 
Refuges,  National  Wildlife  Refuges,  and 
the  seaward  boundaries  of  Wilderness 
Refuges,  National  Parks  and 
Monuments,  and  wilderness  classified 
lands). 

5.  Discharges  to  fresh  waters  in  the 
vicinity  of  drinking  water  sources. 

C.  Effluent  Limitations 

1.  Size  of  Waste  Particles 

In  compliance  with  BCT  for  remote 
Alaska  processors,  seafood  wastes  may 
be  discharged  only  if  they  do  not  exceed 
0.5  inch  in  any  dimension. 

2.  Discharge  Depth 

The  permit  specifies  that  process 
wastes  shall  be  discharged  through  an 
outfall  located  beneath  the  mean  lower 
low  water  (MLLW)  level  of  the  receiving 
water  surface  at  a  point  which  provides 
maximum  dispersion  of  the  wastes.  The 
discharged  depth  for  shore-based 
processing  facilities  must  be  at  least  10 
feet,  into  a  total  depth  to  the  bottom 
substrate  of  20  feet  at  MLLW.  On  a  case 
by  case  basis,  EPA  may  grant  waiver  of 
the  depth  requirement,  provided 
adequate  justification  for  the  waiver  is 
submitted  by  the  permittee  in  the  Notice 
of  Intent  to  be  Covered. 

3.  Treatment  of  Sanitary  Wastes 

The  permit  requires  that  all  sanitary 
wastes  generated  at  a  facility  be: 

a.  Discharged  to  a  septic  system  or  a 
municipal  treatment  works,  or 

b.  Treated  prior  to  discharge  by  an 
approved  marine  sanitation  device  that 
complies  with  pollution  control 


standards  and  regulations  under  section 
312  of  the  Act,  or 

c.  Treated  to  meet  the  secondary 
treatment  effluent  limitations. 

4.  Prohibition  of  the  Discharge  of 
Garbage 

This  permit  prohibits  the  discharge  of 
garbage  (especially  plastics)  from 
seafood  processing  facilities. 

5.  Prohibition  of  Discharges  from 
Docked  Vessels 

This  general  permit  prohibits  the 
discharge  of  pollutants  from  vessels 
docked  at  or  otherwise  tied  up  to  the 
permittee's  facility. 

6.  State  of  Alaska  Water  Quality 
Standards 

Based  on  the  State  of  Alaska  Water 
Quality  Standards,  there  shall  be  no 
discharge  of  floating  solids,  grease,  oily 
water  or  wastes  that  produce  a  sheen  on 
the  surface  of  the  receiving  water,  or 
foam  that  persists  at  or  near  the 
shoreline  and/or  impacts  nearby 
shoreline  activities.  In  addition,  no 
wastes  shall  be  allowed  to  accumulate 
on  the  shore. 

D.  Monitoring  Requirements 

1.  Dive  Surveys 

Most  facilities  covered  by  this  permit 
will  be  required  to  conduct  two  dive 
surveys  in  the  first  year  of  coverage. 
Dive  surveys  are  required  in  order  to 
document  any  negative  impacts 
resulting  from  the  discharge  of  seafood 
wastes. 

If  dive  surveys  indicate  the  presence 
of  a  year-round  waste  pile 
accumulation,  a  request  for  a  state- 
designated  zone  of  deposit  shall  be 
submitted  within  30  days  of  the  second 
dive  survey. 

Facilities  discharging  to  the  following 
receiving  waters  will  be  required  to 
conduct  two  dive  surveys  per  year, 
based  on  the  higher  concentration  of 
large  facihties  in  these  areas:  Unalaska 
Bay.  Akutan  Harbor,  Wrangell  Narrows, 
and  Orca  Inlet. 

2.  Other  Monitoring  Requirements 

Facilities  that  are  exempt  from  the 
dive  survey  requirement  (due  to  a 
prohibitive  depth  of  the  outfall  or 
hazardous  diving  conditions)  are 
required  to  conduct  bottom  samples  to 
document  any  waste  pile  accumulations. 
Facilities  are  required  to  conduct  bottom 
samples  twice  in  the  first  year  of 
coverage.  Facilities  on  the  Kenai  River, 
Kasilof  River,  and  fresh  waters  are 
required  to  conduct  annual  bottom 
samples. 


Annual  dye  testing  of  the 
wastehandling  system  is  required  for 
facilities  that  do  not  have  annual  dive 
requirements  to  insure  proper  operation 
of  the  outfall  as  well  as  the  collection 
system  over  the  life  of  the  permit       _ 

The  permit  requires  effluent  sampling 
for  total  residual  chlorine  to  assess 
potential  impacts  tu  the  receiving  water. 
Most  facilities  chlorinate  intake  water 
prior  to  processing^or  disinfection 
purposes. 

E.  Reporting  Requirements 

The  permittees  will  be  required  to 
submit  to  EPA  and  ADEC  the  fullowing: 

1.  Notice  of  Intent  to  be  Covered 

Existing  faciUties  covered  under  this 
general  permit  must  notify  the  Director 
of  their  intent  to  be  covered  no  later 
than  30  days  after  permit  reissuance.  For 
new  dischargers,  the  intent  must  be 
submitted  30  days  prior  to 
commencement  of  operations. 

The  Notice  of  Intent  to  be  Covered 
must  include  the  following  information: 

a.  NPDES  permit  number  previously 
assigned  State  seafcyad  processors 
permit  number. 

b.  Owner  name,  address,  phone 
number. 

c.  Operator  name,  address,  phone 
number. 

d.  Facility:  name,  address,  location, 
vessel  registration  number,  previous 
facility  and/or  vessel  name,  date  of 
purchase/transfer,  number  of 
employees. 

e.  Treatment:  method  of  treating 
seafood  and  sanitary  wastes,  method  of 
garbage/plastics  disposal,  depth  of 
discharge  below  the  water  surface,  total 
water  column  depth  at  the  discharge 
location,  water  use  diagram  (estimates 
of  flows  used  in  seafood  processing, 
sanitary  systems,  freezing,  etc.) 

f.  Receiving  Water(s):  name  of 
receiving  water(s),  bathymetric  map  of 
receiving  water  showing  the  outfall 
location  (shore-based  and  near-shore 
facilities  only). 

g.  Production  Data:  (for  each  type  of 
raw  product  processed].  Name  of  raw 
product.  Type  of  finished  product. 
Maximum  quantity  processed  per  day. 
Projected  dates  of  each  operating 
season.  Projected  number  of  processing 
days  per  season. 

Submittal  (to  EPA]  of  the  State  of 
Alaska  Department  of  Environmental 
Conservation  Annual  Uniform  Permit 
Application  for  Seafood  Processors,  if  it 
includes  all  of  the  information  above, 
will  also  satisfy  this  requirement. 
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2.  Annual  Report 

The  Annual  Report  shall  be  submitted 
by  the  end  of  the  processing  season  or 
by  January  31  of  each  year,  whichever  is 
sooner,  and  shall  include  the  following: 

a.  Dive  or  Bottom  Sampling  Reports. 

b.  Residual  Chlorine  Monitoring 
Results. 

c.  Dye  Test  Results. 

d.  Production  Data  for  the  previous 
year  (a  copy  of  the  daily  records  will 
suffice)  including,  for  each  location: 
Dates  of  operations  at  each  location, 
production  data  (raw  and  finished 
product  for  each  type  of  product),  and  a 
map  showing  the  bathymetry  at  each 
location  (when  locations  are  within  V2 
mile  of  shore  or  in  less  than  90  feet  of 
total  water  depth). 

e.  Updated  Notice  of  Intent  to  be 
Covered.  Any  changes  to  the 
information  submitted  in  the  original 
Notice  of  Intent  to  be  Covered. 

f.  Special  Reporting  Requirements  in 
Areas  of  Concern:  Facilities  discharging 
to  Unalaska  Bay,  Akutan  Harbor. 
Wrangell  Narrows,  and  Orca  Inlet  shall 
submit  monthly  Discharge  Monitoring 
Reports  (DMRs). 

F.  Other  Legal  Reqtdiements 

1.  National  Environmental  Policy  Act 
(NEPA) 

Pursuant  to  section  301  of  the  Clean 
Water  Act.  new  source  performance 
standards  were  pomulgated  by  EPA  in 
1975  for  categories  of  discharges 
covered  under  this  permit.  In 
accordance  with  section  511(c)(1)  of  the 
Act.  NPDES  permits  for  new  sources  are 
subject  to  the  provisions  of  the  National 
Environmental  Policy  Act  (NEPA).  An 
assessment  of  potentially  significant 
impacts  on  the  quality  of  the  human 
environment  resulting  from  operation  of 
the  new  source  is  required  under  NEPA. 

Prior  to  the  issuance  of  the  existing 
general  permit.  EPA  conducted  an 
environmental  assessment  to  determine 
if  the  environmental  impacts  associated 
with  the  discharges  from  new  sources 
operating  under  the  permit  would  be 
significant.  On  December  1. 1983.  EPA 
determined  that  the  environmental 
impacts  would  not  be  significant  and 
issued  a  Finding  of  No  Significant 
Impact  (FONSI).  Because  the  proposed 
general  permit  will  also  allow  coverage 
to  new  source  seafood  processors.  EPA 
has  reexamined  the  environmental 
assessment  in  relation  to  the  conditions 
of  the  proposed  general  permit. 

Because  there  have  been  no 
significant  changes  in  the  fundamental 
factors  affecting  the  facilities  covered  by 
the  general  permit  and  the  waters  it  is 
designed  to  protect.  EPA  has  determined 
that  the  permit  will  not  cause  any 


significant  environmental  impacts. 
Although  the  proposed  permit  covers 
more  Alaskan  waters  than  the  existing 
permit,  additional  monitoring 
requirements  in  areas  of  concern  have 
been  incorporated  into  the  proposed 
permit  (such  as  more  frequent  dive 
surveys  in  Orca  Inlet).  These 
requirements  are  derived  from  current 
individual  permitting  policies  in  these 
areas. 

The  reissued  permit  continues  to 
allow  EPA  to  issue  individual  permits  to 
facilities  if  water  quality  is  not 
adequately  protected  under  the  general 
permit.  Individual  environmental 
assessments  will  be  prepared  for  new 
sources  not  covered  under  this  proposed 
general  permit. 

Based  on  the  above  factors.  EPA  has 
determined  that  the  environmental 
assessment  and  Finding  of  No 
Significant  Impact  prepared  for  the 
existing  permit  are  still  valid  for  the 
purposes  of  this  permit  reissuance. 

2.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  by  this 
proposed  general  permit  under  the 
Paperwork  Reduction  Act  of  1980. 44 
U.S.C.  3501  et  seq.  The  information 
collection  requirements  of  this  permit 
have  already  been  approved  by  the 
Office  of  Management  and  Budget  in 
submissions  made  for  the  NPDES  permit 
program  under  the  Clean  Water  Act. 

3.  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
review  requirements  of  Executive  Order 
12291  pursuant  to  section  8(b)  of  that 
order. 

4.  Regulatory  Flexibilty  Act 

After  review  of  the  facts  presented  in 
the  notice  printed  above,  I  hereby  certify 
pursuant  to  the  provisions  of  5  U.S.C. 
605(b)  that  this  general  NPDES  permit 
will  not  have  a  signiHcant  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  the  permit  reduces  a 
significant  administrative  burden  on 
regulated  sources. 

Dated:  May  10. 1989. 
Robie  G.  Russell, 

Regional  Administrator.  Region  10. 

[FR  Doc.  89-11821  Filed  5-17-89:  8:45  am) 

WLUNO  COOC  USO-SO-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

Thrice-Monthly  Survey  of  Liabilities  of 
FSLIC-lnsured  Thrifts 

Date:  May  11.  1989. 


agency:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Notice. 

summary:  The  pubUc  is  advised  that  the 
Federal  Home  Loan  Bank  Board 
("Board")  has  submitted  a  request  for  a 
new  information  collection  survey 
entitled  "Thrice-Monthly  Survey  of 
Liabilities  of  FSLIC-lnsured  Thrifts',  to 
the  Office  of  Management  and  Budget 
for  approval  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

The  information  collected  from  the 
survey  will  enable  the  Bank  Board  to 
better  meet  the  cash  needs  of  thrifts 
from  funds  raised  in  financial  markets 
by  the  twelve  Federal  Home  Loan 
Banks.  We  estimate  it  will  take 
approximately  .25  hours  per  response  to 
complete  the  information  collection. 
DATES:  Comments  on  the  information 
collection  request  are  welcome  and 
should  be  received  on  or  before  June  2. 
1989. 

ADDRESS:  Comments  regarding  the 
paperwork-burden  aspects  of  the 
request  should  be  directed  to:  Office  of 
Management  and  Budget.  OfRce  of 
Information  and  Regulatory  Affairs. 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  the  Federal  Home  Loan  Bank 
Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Request  for  copies  of  the  proposed 
information  collection  requests  and 
supporting  documentation  are 
obtainable  at  the  Board  address  given 
below:  Director,  Information  Services 
Division,  Office  of  Secretariat,  Federal 
Home  Loan  Bank  Board,  1700  G  Street 
NW.,  Washington.  DC  20552.  Phone: 
202-416-2751. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Pickering.  Deputy  Director, 
Office  of  Policy  &  Economic  Research. 
(202)  906-6770.  Federal  Home  Loan  Bank 
Board.  1700  G  Street.  NW..  Washington. 
DC  20552. 

By  the  Federal  home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 
|FR  Doc.  89-11878  Filed  5-17-89;  &45  am] 

mUJNQ  CODE  •720-01-M 


FEDERAL  MARITIME  COMMISSION 
Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
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the  Shipping  Act  1916.  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.  Room  10325.  Interested  parties  may 
submit  protests  or  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  560.7  and/or  §  572.603  of  Title  46  of  the 
Code  of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 
Agreement  No.:  224-011088-002. 
Title:  Los  Angeles  Terminal 
Agreement. 

Parties:  City  of  Los  Angeles  (City) 
Matson  Terminals.  Inc.  (Tenant) 

Filing  Party:  Jonathon  P.  Nave.  Deputy 
City  Attorney.  City  of  Los  Angeles.  425 
S.  Palos  Verdes  St..  P.O.  Box  151.  San 
Pedro,  CA  90733-0151. 

Synopsis:  The  Agreement  establishes 
a  contractual  basis  for  the  pilotage 
provision  of  the  City's  Tariff  and 
clarifies  the  application  of  those 
provisions  to  the  operation  of  the 
Tenant. 
Agreement  No.:  224-200244. 
Title:  Port  Manatee  Terminal 
Agreement. 

Parties:  Manatee  County  Port 
Authority  (Authority),  Del  Monte 
Tropical  Fruit  Company,  North  America 
(Del  Monte). 

Filing  Party:  E.N.  Fay,  Jr.,  Attorney  at 
Law,  6404  Manatee  Avenue  West,  Suite 
G.  Bradenton,  FL  34209. 

Synopsis:  The  Agreement  provides  for 
the  lease  of  vacant  land  at  Port  Manatee 
in  anticipation  of  the  construction  of 
transit  warehouse  facilities  thereon  to 
be  owned  by  Authority  and  operated  by 
Del  Monte.  The  agreement  provides  Del 
Monte  with  the  use  of  berths,  docks, 
wharfs  and  open  storage  space  for  the 
transmission,  care  and  convenience  of 
cargo.  The  Agreement's  term  is  for  five 
years  and  may  be  extended  for  two 
additional  5  year  periods. 
Agreement  No.:  224-200245. 
Title:  Seattle  Terminal  Lease 
Agreement. 

Parties:  Port  of  Seattle  (Port),  British 
Columbia  Stena  Line.  Ltd.  (Tenant). 


Filing  Party:  Keith  Christian. 
Manager.  Marine  Real  Estate.  Port  of 
Seattle,  P.O.  Box  1209,  Seattle.  WA 
98111. 

Synopsis:  The  Agreement  provides 
that  the  Port  has  agreed  to  lease  to 
Tenant  the  properties,  known  as  Pier  48 
In  King  County,  Washington.  Tenant 
shall  use  the  premises  for  the  operation 
of  a  passenger  marine  terminal  facility. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 

Dated:  May  12. 1989. 
[FR  Doc.  89-11912  Filed  5-17-89;  8:45  am) 

MLUNO  CODE  C730-«1-« 


[Docket  No.  89-07] 

Inquiry  Into  Laws,  Regulations  and 
Policies  of  the  Government  of  Ecuador 
Affecting  Shipping  In  the  United 
States/Ecuador  Trade 

agency:  Federal  Maritime  Commission. 
ACTION:  Notice  of  further  comments. 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Title:  Virginia  International  Terminals 
Terminal  Agreement 

Parties:  Virginia  International 
Terminals,  Inc.  Thames  Shipping,  Ltd. 
(Thames) 

Synopsis:  The  Agreement  provides 
Thames  with  the  non-exclusive  use  of 
marine  terminal  facilities  at  Newport 
News  Marine  Terminals.  It  provides 
Thames  with  incentive  rates  for 
wharfage,  transtainer  rental  and 
portainer  rental,  in  return  for  a 
guarantee  for  the  annual  movement  of  a 
minimum  25,000  tons  of  cargo.  The 
Agreement's  term  is  for  one  year. 

By  Order  of  the  Federal  Maritime 
Commission. 
loseph  C.  Polking, 
Secretary. 

Dated:  May  15. 1989. 
[FR  Doc.  89-11950  Filed  5-17-89;  8:45  am) 
BILLING  CODE  6730-01-M 


SUMMARY:  The  Federal  Maritime 
Commission  is  providing  interested 
parties  an  opportunity  to  submit 
additional  comments  on  the  status  and 
operations  of  Overseas  Enterprises,  Inc., 
as  well  as  on  shipping  conditions  in  the 
U.S./Ecuador  trade.  These  comments 
will  assist  the  Commission  in 
determining  whether  issuance  of  a 
countervailing  rule  pursuant  to  section 
19(1)  (b)  of  the  Merchant  Marine  Act. 
1920.  is  warranted. 

DATE:  Comments  due  on  or  before  June 
7.1989. 

ADDRESS:  Comments  (Original  and  15 
copies)  to:  Joseph  C.  Polking,  Secretary. 
Federal  Maritime  Commission,  1100  L 
Street,  NW.,  Washington,  DC  20573, 
(202)  523-5725. 
FOR  FURTHER  INFORMATION  CONTACT 

Robert  D.  Bourgoin.  General  Counsel. 
Federal  Maritime  Commission,  1100  L 
Street.  NW..  Washington.  DC  20573. 
(202)  523-5740. 

SUPPLEMENTARY  INFORMATION:  On 
March  15, 1989  (54  FR  10,721),  the 
Federal  Maritime  Commission 
("Commission"  or  "FMC")  issued  a 
Notice  of  Inquiry  ("March  Notice")  into 
laws,  regulations  and  policies  of  the 
Government  of  Ecuador  ("GOE") 
affecting  shipping  in  the  United  Slates/ 
Ecuador  trade  ("Trade")  to  determine 
whether  action  pursuant  to  section 
19(l)(b)  of  the  Merchant  Marine  Act 
1920, 46  U.S.C.  app.  876(l)(b)  ("Section 
19")  is  warranted.  The  Commission 
instituted  this  inquiry  as  a  result  of 
allegations  made  by  Overseas 
Enterprises,  Inc.  ["OEI').  a  U.S.-owned 
company,  that  it  has  been  unable  to 
reestablish  a  liquid  bulk  service  in  the 
Trade  due  to  GOE  cargo  reservation 
laws  which  require  OEI  to  employ  U.S.-  ' 
flag  vessels  in  such  a  service.  In 
addition,  the  Commission  requested 
information  from  the  U.S.  Department  of 
State  ("DOS")  about  its  efforts  to 
resolve  the  situation  through  diplomatic 
channels. 

In  February  1989,  DOS  advised  that  it 
has  raised  the  issue  of  OEI  a  number  of 
times  with  GOE  authorities.  DOS 
reported,  however,  that  no  resolution  to 
the  OEI  situation  has  been  reached  and 
that  its  efforts  continue. 

Further.  DOS  indicated  that  OEI 
ceased  operations  in  the  Trade  in  ma3 
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when  GOE  laws  allegedly  made  OEI 
participation  impossible.  COE 
Resolution  No.  20/83  of  1983  reserved  50 
percent  of  Ecuadorian  imports  of  solid 
and  liquid  bulk  cargo  for  Ecuadorian- 
flag  vessels  or  foreign-flag  vessels 
chartered  by  Ecuadorian  shipping 
companies,  and  50  percent  for  vessels 
flying  the  flag  of  the  country  of  origin  of 
the  cargo.  GOE  Resolution  No.  012/87  of 
March  1987,  which  supersedes  the  1983 
resolution,  reserves  solid  and  liquid  bulk 
import  cargo  from  the  United  States  to 
Ecuador  for  Ecuadorian-flag  vessels 
belonging  to  Ecuadorian  shipping 
companies,  or  foreign  vessels  chartered 
by  Ecuadorian  shipping  companies,  or 
vessels  flying  the  flag  of  the  United 
States.  The  stated  rationale  in 
Resolution  No.  012/87  for  narrowing  the 
application  of  the  cargo  reservation  law 
solely  to  the  trade  between  the  United 
States  and  Ecuador  is  that  88  percent  of 
Ecuador's  imported  bulk  cargo 
originates  "in  the  Gulf  of  the  United 
States." 

DOS  and  OEI  communications 
indicated  that  OEI  was  informed  by  the 
GOE's  Director  General  of  the  Merchant 
Marine  ("DIGMER ")  that  it  could  not 
operate  a  liquid  bulk  service  in  the  U.S. 
Gulf  to  Ecuador  trade  unless  it  operates 
U.S.-flag  vessels.  OEI  advised,  however, 
that  the  U.S.  merchant  marine  does  not 
have  any  vessels  of  the  size  and 
capabilities  necessary  to  offer  such  a 
service  in  the  Trade.  OEI  alleged, 
therefore,  that  the  GOE  has  created  a 
situation  wherein  an  Ecuadorian-flag 
carrier.  Maritime  Transligra,  S.A. 
("Transligra").  has  been  given  a 
monopoly  position  in  the  liquid  bulk 
trade.  Further.  OEI  contends  that  GOE 
cargo  reservation  laws  create  conditions 
unfavorable  to  shipping  in  the  Trade. 

The  Commission  stated  in  its  March 
Notice  that  OEI's  allegations  raise 
possible  issues  under  section  19.  In 
order  to  determine  whether  action 
pursuant  to  section  19  is  warranted,  the 
Commission  requested  interested  parties 
to  comment  on  the  current  status  and 
effects  of  GOE  laws,  rules  and  policies 
on  the  operations  of  carriers  currently 
operating  or  proposing  to  operate  in  the 
Trade  and  on  the  ability  of  shippers  to 
employ  their  preferred  carriers.  The 
Commission  also  requested  that  DOS 
report  to  it  regarding  ongoing  diplomatic 
efforts  to  resolve  the  situation.  The 
Commission  received  comments  from 
Transligra.  OEI,  Pecten  Chemicals 
("Pecten"),  Trans  Marketing  Houston, 
inc.  ("Trans  Marketing").  Shippers  for 
Competitive  Ocean  Transportation 
('SCOT'),  Joint  Maritime  Congress 
("IMC").  DOS.  and  GOE. 


Summary  of  Comments 

Transligra  submitted  a  Petition  to 
Dismiss  the  Proceedings  ("Petition"). 
The  Petition  alleges  that  the 
Commission's  jurisdiction  under  Section 
19  is  limited  to  protection  of  U.S.-fIag 
carriers  only.  Transligra  maintains  that 
OEI  neither  owns  nor  operates  U.S.-flag 
vessels  and  that  the  FMC,  therefore, 
lacks  the  statutory  authority  under 
Section  19  to  act  on  behalf  of  OEI.  In  ■ 
addition,  Transligra  suggests  that  OEI 
operates  no  vessels,  but  only  functions 
as  agent  for  foreign  companies  operating 
foreign-flag  vessels.'  Transligra  asserts 
that  the  Commission  has  no  authority 
under  section  19  to  take  action  against 
GOE  cargo  preference  laws  or 
Ecuadorian-flag  carriers  in  order  to 
protect  noncarrier  interests. 

OEI  characterizes  itself  as  "an  agent 
for  a  number  of  companies.  e.g.,  O.N.E. 
Shipping  Ltd.."  which  provides  ocean 
transportation  to  importers  and 
exporters  of  liquid  bulk  cargo  in  the 
U.S./Caribbean-Latin  America  trades. 
OEI  advises  that  its  service  to  Ecuador 
was  cancelled  in  1983  due  to  GOE  cargo 
reservation  laws.  OEI  also  provides 
documentation  of  its  requests  dating 
back  to  October  1987,  to  obtain  trafHc 
rights  from  DIGMER.  DIGMER  is  said  to 
have  denied  these  requests,  but  further 
advised  that  OEI  could  serve  the  U.S.  to 
Ecuador  trade  if  the  transportation 
service  is  always  done  on  U.S.-flag 
vessels. 

OEI  points  out  that  the  GOE  liquid 
bulk  cargo  reservation  law  applies  only 
in  the  U.S./Ecuador  trade  and  that  it 
allows  Ecuadorian  companies  to  charter 
foreign-flag  vessels  to  transport  liquid 
bulk  cargo,  but  does  not  allow  U.S. 
companies  to  do  so.  OEI  asserts  that,  as 
a  result.  Transligra  essentially  controls 
the  entire  U.S.  liquid  bulk  export  trade 
to  Ecuador,  and  that  Transligra  moves  a 
majority  of  this  cargo  on  third-flag 
vessels.  Further.  OEI  reports  that, 
according  to  some  of  its  clients,  the 
alleged  monopoly  situation  has  resulted 
in  unreliable  service  and  market  rates 
above  market  level.  In  conclusion.  OEI 
seeks  Commission  adoption  of 
countervailing  action  due  to  the 
restrictions  imposed  by  the  GOE. 

Pecten.  an  international  distributor  for 
Shell  Chemical  Company,  advises  that  it 
exports  two  shipments  a  month  to 
Ecuador  on  Transligra.  which  Pecten 
characterizes  as  the  only  shipping  line 
authorized  by  Ecuadorian  authorities  to 


transport  liquid  bulk  cargoes.  Pecten 
asserts  that  Transligra's  service  is 
adequate,  but  that  the  rates  are  high  in 
comparison  to  other  trades  where 
competition  exists.  Pecten  encourages 
the  Commission  to  issue  a 
countervailing  rule  pursuant  to  Section 
19  beca'jso  the  GOE  has  denied 
permission  for  other  lines  to  enter  the 
Trade. 

Trans  Marketing,  an  exporter,  advises 
that  its  past  experince  with  OEI  has 
been  quite  satisfactory.  Trans  Marketing 
states  that  should  OEI  be  barred  from 
reentering  the  Trade,  an  important 
carrier  which  would  help  restore  an 
open  and  competitive  market  would  be 
lost. 

SCOT.*  which  represents  major  U.S. 
exporters  and  importers  and  six  major 
associations  of  shippers  active  in  U.S. 
maritime  trades,  states  that  because 
GOE  Resolution  No.  012/87  reserves 
solid  and  liquid  bulk  imports  from  the 
U.S.  to  Ecuador  for  Ecuadorian  shipping 
companies,  foreign-flag  vessels 
chartered  by  Ecuadorian  companies,  or 
U.S.-flag  vessels,  but  does  not  place 
similar  restrictions  on  the  exports  of  any 
other  cuntry,  it  forces  U.S.  exporters  to 
deal  with  an  Ecuadorian  monoply,  while 
exporters  of  other  nations  are  free  to  use 
third-flag  vessels.'  SCOT  contends  that 
restriction  of  the  shippers'  right  to 
choose  their  preferred  carrier  has 
adverse  economic,  safety, 
environmental  and  quality  implications 
for  liquid  bulk  exporters.  It  takes  the 
position  that  control  of  access  by 
waivers  is  not  acceptable. 

JMC,  a  research  and  education 
organization  representing  U.S.-flag  ship 
companies,  disputes  OEI's  claim  that  the 
U.S.  merchant  marine  does  not  have  any 
chemical  tanker  vessels  capable  of 
operating  in  the  Trade.  Further,  |MC 
argues  that  one  of  the  primary  goals  of 
the  FMC  is  to  protect  the  interests  of 
U.S.-flag  vessels  and  that,  therefore,  it 
makes  little  sense  for  the  Commission  to 
find  fault  with  GOE  cargo  reservation 
policies  which  are  favorable  to  such 
vessels. 

DOS  reports  that  it  has  advised  the 
GOE  Foreign  Ministry  of  the 
Commission's  March  Notice  and  that  the 
U.S.  Ambassador  to  Ecuador  discussed 


■  Attached  to  Transligra's  Petition  is  a  tanker 
voyage  charter  agreement  wherein  Sunrise  Shipping 
Ltd..  whose  agent  was  OEI.  chartered  a  vessel  from 
Transligra  in  Novemt>er  1988.  The  point  of  loading 
was  New  Orleans  and  discharge  was  Veracruz. 
Mexico. 


*  Attached  to  SCOTs  comments  is  a  portion  of  a 
study  done  by  the  Government  of  Canada,  which 
summarizes  GOE  cargo  reservations  laws.  SCOT 
states  that,  while  the  findings  by  the  Government  of 
Canada  do  not  report  on  developments  since  1985. 
they  are  relevant  in  that  they  support  allegations 
made  by  OEI  regarding  conditions  in  the  Trade. 

>  SCOT  cites  the  high  cost  of  U.S.-flag  bulk 
operations  as  a  major  factor  contributing  to  the 
Ecuadorian  monopoly  in  the  L'.S./Ecuador  liquid 
bulk  trade. 
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the  case  personally  with  the  Foreign 
Minister.  In  addition.  DOS  transmitted  a 
letter  from  the  GOE,  dated  April  7. 1989. 
regarding  GOE  cargo  reservation  laws 
and  policies.  DOS  advises  that,  in  its 
letter,  the  GOE  summarizes  the 
applicable  Ecuadorian  regulations  and 
defends  their  rationale.  Further,  DOS 
advises  that  the  GOE  does  not  offer  any 
indication  that  it  is  contemplating 
initiatives  to  allow  OEI  to  enter  ^e 
Trade.'*  DOS  states  that  it  will  continue 
to  seek  a  resolution  to  the  situation  and 
will  advise  the  Commission  of  any 
futher  progress. 

The  GOE  letter  of  April  7, 1989,  to  the 
U.S.  Embassy  in  Quito,  reports  that  the 
COE  has  denied  OEI's  applications  for 
reentry  on  legal  grounds.  The  GOE 
asserts  that  tfie  application  of  its  cargo 
reservation  laws  is  not  an  attempt  to 
impose  restrictions  on  U.S.  maritime 
transport.  The  GOE  maintains  that,  on 
the  contrary,  U.S.-flag  vessels  are 
permitted  to  carry  50  percent  of  the 
liquid  bulk  cargo.  Moreover,  the  GOE 
identifies  trades  wherein  the  GOPE 
reserves  for  "itself  100  percent  of  the 
cargo  generated  in  those  countires 
destined  for  Ecuador. 

The  GOE  advises  that  the  requirement 
that  U.S.-flag  vessels  be  used  is  logical 
because  Ecuadorian  firms  are  required 
to  have  at  least  one  Ecuadorian-flag 
vessel  in  order  to  have  the  right  to 
charter  other  vessels  dedicated  to  the 
same  traffic.  The  GOE  believes  that  the 
FMC  has  authority  only  to  protect  the 
interests  of  U.S. -flag  ships  under  the 
Merchant  Marine  Act. 

The  GOE  explains  that  the  fact  that 
Transligra  is  the  principal  carrier  in  the 
Trade  is  not  a  monopoly  situation,  but 
rather  a  situation  that  has  arisen  from 
an  insufficient  market  for  liquid  bulk 
services.  With  regard  to  the  operations 
of  Transligra,  the  GOE  reports  that  it 
has  had  the  occasion  to  adjust  or  lower 
freight  rates  of  Transligra  when 
Transligra's  clients  have  requested  the 
GOE  to  do  so.  Further,  the  GOE  reports 
that  it  has  imposed  severe  fines  on 
importers  which  have  violated  the  cargo 
reservation  law. 

Discussion 

GOE  Resolution  No.  012/87,  on  its 
face,  appears  to  create  conditions 
unfavorable  to  shipping  in  the  Trade.  To 
the  extent  the  Resolution  applies  only  to 
the  U.S./Ecuador  bulk  trade,  leaving 
most  other  Ecuadorian  bulk  trades  open 
to  third-flag  carriers,  that  Resolution  is 
discriminatory.*  Further,  this  Resolution 


allows  Ecuadorian  shipping  companies 
to  charter  and  employ  foreign-flag 
vessels  in  the  Trade,  whereas  U.S. 
shipping  companies  may  employ  only 
U.S.-flag  vessels  in  the  Trade. 

The  requirement  noted  in  the  GOE 
comments  that  an  Ecuadorian  shipping 
company  must  operate  an  Ecuadorian- 
flag  vessel  in  the  Trade  before  it  can 
deploy  chartered,  foreign-flag  vessels. 
does  not  make  the  situation  between 
Ecuadorian  and  U.S.  carriers  any  more 
equitable.*  Even  if,  as  the  GOE 
represents,  participation  of  U.S. 
companies  which  operate  at  least  one 
U.S.-flag  vessel  is  allowable,^  troubling 
questions  are  raised  as  to  whether 
Ecuadorian  laws  dictating  the  fleet  mix 
and  other  registration  requirements  for 
U.S.  or  other  non-Ecuadorian  citizens' 
participation  in  U.S.  trade  create 
conditions  unfavorable  to  shipping  or 
are  otherwise  inappropriate. 

Further,  the  exclusion  of  third-flag 
operators  in  the  Trade  pursuant  to 
Resolution  No.  012/87  alone  may  create 
conditions  unfavorable  to  shipping  in 
the  Trade.  The  comments  received  thus 
far  indicate  some  shipper  support  for 
OEI's  allegation  that  GOE  reservation 
laws  create  conditions  unfavorable  to 
shipping  in  the  Trade.  Pecten,  for 
example,  alleges  that  rates  in  the  Trade 
are  high  due  to  lack  of  competition. 

While  GOE  Resolution  No.  012/87  is 
discriminatory  on  its  face  and  appears 
to  have  deleterious  effects  on  the  Trade, 
we  do  not  have  sufficient  information 
concerning  the  status  and  interests  of 
the  parties  that  are  or  could  be  aflected 
by  the  Resolution.  The  solicitation  of 
further  comment  is  therefore  appropriate 
and  necessary. 

Transligra  suggests  that  OEI  neither 
owns  nor  operates  U.S.-flag  vessels,  and 
apparently  "does  not  own  or  operate 
vessels  of  any  flag  in  the  trade." 
(Petition,  2.)  Transligra  notes  that  OEI 
has  represented  itself  as  an  "agent"  for 
several  foreign  companies  which 
operate  foreign-flag  vessels  in  U.S. 
trades,  e.g.,  O.N.E.  Shipping,  Ltd.  of 
Bermuda.  Papers  filed  by  or  on  behalf  of 
OEI,  on  the  other  hand,  indicate 
variously  that  OEI  seeks  to  operate 
three  vessels  of  foreign  registry  *  in  the 


*  The  GOE  letter  is  summarized  more  fully  below. 

'  Exceptions  to  this  may  t>e  the  Ecuador/Brazil- 
Argentina  trades  wherein  the  GOE  states  in  its 
April  7. 1989  letter  to  DOS.  that  100  percent  of  the 


cargo  generated  by  those  two  countries  destined  for 
Ecuador  is  reserved  for  "itself." 

*  This  requirement  placed  on  Ecuadorian  carriers 
does  not  appear  in  Resolution  No.  (n2/87. 

'  While  it  seems  apparent  from  Resolution  No. 
012/87  and  the  GOE  comments  that  a  U.S.  shipping 
company  can  operate  only  U.S.-flag  vessels  in  the 
liquid  bulk  trade,  the  February  8. 1989  DOS  letter 
reports  that  in  a  |uly  1988  cotnmunicatlon.  the  GOE 
suggested  that  U.S.  carriers  could  employ  foreign- 
flag  vessels  if  they  employ  at  least  one  IJ.S.-flag 
carrier  in  the  Trade. 

■  In  its  application  to  the  GOE  in  December  1987, 
OEI  represented  that  it  had  operated  in  various 


U.S./Ecuador  liquid  parcel  tanker  trade 
and  the  OEI  "as  an  agent  for  a  number 
of  companies  *  *  *  provides  ocean 
transportation  to  the  importers  and 
exporters  of  liquid  bulk  cargo  •  *  *" 
(OEI  Comments.  1). 

Thus,  it  is  unclear  to  us  whether  OEI 
is  a  U.S.  company  which  operates  as  a 
carrier,  is  solely  an  agent  for  non-U.S. 
companies  which  are  carriers  operating 
foreign-flag  vessels,  or  has  some  other 
relationship  to  carriers  operating  third- 
flag  vessels.  If  OEI  is  not  itself  an 
operator  of  vessels,  or  if  the  carrier 
interests  OEI  represents  are  not  those  of 
a  U.S.  company,  then  the  basis  for 
Commission  concern  might  be  the 
interests  of  U.S.  shippers  in  access  to 
service  by  the  carriers  represented  by 
OEI  or  other  operators  of  third-flag 
vessels.  However,  the  specific  harm 
occasioned  U.S.  shipper  interests 
remains  somewhat  unclear,  given  the 
nature  and  extent  of  shipper 
participation  in  the  proceeding  thus  far. 

Because  of  these  outstanding 
questions  with  respect  to  the  existence 
of  interests  for  whose  protection 
Commission  action  under  section  19  is 
being  sought,  the  Commission  wishes  to 
secure  further  information  before 
considering  any  formal  section  19 
action,  including  information  as  to  OEI's 
status.  Specifically,  the  Commission  is 
interested  in  knowing  whether  OEI 
operates  vessels  on  its  own  behalf  or 
represents  other  operators  of  vessels, 
the  registration  of  vessels  owned  or 
operated  by  OEI  or  such  other 
companies,  and  whether  OEI  has  a 
corporate  relationship  with  any  such 
companies  (including  O.N.E.). 

In  considering  section  19  action,  it  is 
both  necessary  and  appropriate  for  the 
Commission  to  understand  what  specific 
interests  are  at  stake  in  order  to 
determine  not  only  whether  such 
interests  may  be  protected  under  section 
19,  but  also  what  sanction  would 
adequately  adjust  the  detrimental 
impact  of  the  GOE  decrees.  The 
Commission  also  seeks  information  from 
other  interested  parties,  including 
shippers  in  the  U.S./Ecuador  trade, 
regarding  the  issues  in  this  proceeding: 
generally  whether  conditions 
unfavorable  to  shipping  in  the  Trade 
exist  as  a  result  of  the  decrees,  policies 
and  practices  of  the  GOE;  and  whether 


U.S./Central  and  South  American  trades  in  19S7 
using  four  vessels  full  time  and  additional  vessels 
chartered  short  term.  OEI  specifically  described  the 
fleet  it  planned  to  operate  in  the  U.S./Ecuador 
trade,  naming  and  giNing  particulars  of  two  vessels 
of  Panamanian  registry  and  one  of  Japanese 
registr}'.  which  it  said  OEI  "is  operating"  in  addition 
to  similar  vessels  operated  on  a  voyage  or  short- 
term  basis. 
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CommiMion  action  pursuant  to  section 
19  is  required. 

One  final  procedural  matter  needs  to 
be  addressed.  Transligra  urges  the 
Commission  to  rule  on  its  Petition  to 
Dismiss  the  Proceedings  "as  early  as 
possible"  and  conclude  that  section  19 
does  not  extend  to  the  protection  of  any 
person  not  an  operator  or  owner  of  U.S.- 
Tag  vessels  (Petition,  11].*  By  so  doing, 
the  Petition  in  effect  is  requesting  that 
the  Commission  depart  from  the 
procedural  framework  established  in  its 
rules  and  in  the  March  Notice. 

The  Commission's  procedures  in 
section  19  cases  are  essentially  the 
"notice  and  comment"  procedures  used 
in  informal  rulemakings  under  the 
Administrative  Procedure  Act  5  U.S.C. 
551  et  aeq.  its  rules  generally  governing 
proceedings  under  section  19  appear  at 
46  CFR  Part  585.  Those  rules  "establish 
procedures  by  which  persons  who  are  or 
can  reasonably  expect  to  be  adversely 
affected  by  such  conditions 
(unfavorable  to  shipping]  may  petition 
the  Federal  Maritime  Commission  for 
the  issuance  of  regulations.  *  *  *  "  The 
Commission  may  also  institute  a 
proceeding  or  make  a  finding  of 
conditions  unfavorable  to  shipping  on 
its  own  motion.  

The  Commission's  rules  at  46  CFR 
585.10  provide  for  the  participation  of 
interested  persons,  following  publication 
of  notice  of  that  opportunity  in  the 
Federal  Register  throogh  "the 
submission  of  written  data,  views  or 
argumenU*  *  *."  >«  Nothing  in  the 
Commisson's  rules  or  the  statute  obliges 
the  Conunission  to  entertain  a  petition 
for  discontinuance  or  other  procedural 
truncation  in  derogation  of  the  notice 
and  comment  procedures  established  in 
the  March  Notice.  To  the  contrary,  the 
swift  and  timely  reaction  to  the 
discriminatory  acts  of  foreign 
governments  which  section  19 
contemplates  requires  a  good  deal  of 
discretion  and  flexibility  in  the 
Commission's  management  of  actions 
under  that  Section. 

The  limits  of  the  Commission's 
authority  and  jurisdiction  are  among  the 


*  Th«  CommiMion  hat  contlttared  and  raiected 
this  iurifdictional  contantion  on  a  munbar  of 
uccdiion*  In  connaction  with  other  procaadui(«. 
However,  we  do  not  addreaa  rita  neflt*  of 
Tranaliira'a  ttwitdietieiial  afiwMnia  in  thlt  Notica. 
We  focua  instead  on  tha  ptoMdnral  iMue  railed  by 
the  nilng  of  the  Petition. 

■0  Although  I  SSS.13  refer*  to  the  poatpooement 
diecontiauaaca  or  taipanalow  of  Commiaiion 
actiooa  on  Ui  own  moUoa  or  "apoo  patitioa."  the 
rule  ia  paimiaaiva,  >.*.  tfaa  Comniiaion  "ouy" 
diKontioua  lu  action.  Tka  ruia,  ■oreover.  it 
intendad  to  paimil  raquaaU  for  dalarral  of 
Commiuioo  "acuon."  Ia.  tttnanre  of  a  rule  maiung 
flndiafi  of  candittaaa  uafavaraMa  to  ahlpplng  or 
ettablithlns  lanctioot  or  both,  rathar  than  a  maant 
for  psrtlet  to  short  circuit  Commiuion  procodurea. 


issues  which  any  interested  person  may 
raise  in  any  Commission  proceeding. 
However,  the  appropriate  way  to  raise 
these  issues  in  a  section  19  proceeding  is 
through  the  filing  of  "comments,  views 
and  arguments."  Through  its  Petition, 
as — well  as  a  later-filed,  two-page 
"comment"  referencing  the  Petition. 
Transligra  may  be  deemed  to  have 
commented.  We  will  therefore  treat  the 
Petition  as  a  comment  to  be  considered 
along  with  other  comments  filed  in  this 
proceeding. 

Therefore,  in  order  to  assist  the 
Commission  in  determining  whether 
action  pursuant  to  section  19  is 
warranted  in  this  proceeding.  OEl  and 
other  interested  parties  are  requested  to 
submit  additional  information,  data  and 
views  within  20  days  following 
publication  of  this  notice  in  the  Federal 
Register. 

By  the  Commission, 
(oaeph  C  PoDdng, 
Secretary. 
(FR  Doc  80-11844  Filed  5-17-89;  8:45  am] 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Senior  Executive  Service; 
Performance  Review  Board  Mewbere 

AQENCV:  Federal  Retirement  Thrift 
Investment  Board. 
action:  Notice. 


r.  The  Federal  Retirement  Thrift 
Investinent  Board  (FRTIB)  is  publishing 
the  names  of  its  Performance  Review 
Board  members.  The  purpose  of  this 
notice  is  to  add  the  names  of  David  L 
Black  and  Veda  R.  Charrow  to  the 
original  list  of  members  that  was 
published  in  the  Federal  Register  on 
September  21, 1988. 

The  following  FRTIB  emplo]rees  serve 
on  the  Performance  Review  Board: 
David  L  Black 
Robert  Bloom 
Veda  R.  Charrow 
Alisone  M.  Clarke 
Peter  B.  Mackey 
John ).  O'Meara 
James  B.  Petrick 
Thomas  ].  Trabucco 
Strat  D.  Valakis 
]ohn  W.  Witters 

POR  RMTMUI  WFOnMATION  CONTACT: 
Leonard  Sese.  Personnel  Officer.  Federal 
Retirment  Thrift  Investment  Board.  805 
Fifteenti)  Sti^et  NW..  Washington.  DC 
20005  (202-523-8028). 
supnnaiNTAfiv  inpomnation:  Section 
4314(c}  of  Title  5.  United  States  Code, 
requires  each  agency  to  establish,  in 


accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management 
one  or  more  performance  review  boards. 
The  board  shall  review  and  evaluate  the 
initial  appraisal  of  a  senior  executive's 
performance  and  make  a 
recommendation  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

Dated:  May  12. 1989. 
Franda  X.  Cavanaugh, 

Executive  Director. 

[FR  Doc.  89-11970  Filed  5-17-88: 8:45  amj 

BIUJNO  coot  STSO-OI-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Heetth  Care  Financing  Admlnietretion 

Statement  of  Organiaation,  Functions, 
and  Delegatlone  of  Authority;  Region 
IX-San  Franclaco 

Part  F.  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration.  (HCFA].  (Federal 
Register.  Vol.  46,  No.  223,  pp.  50827- 
56929.  dated  Thursday.  November  19, 
1981;  Vol.  48.  No.  198.  pp.  46446-'«6447. 
dated  Wednesday.  October  12, 1983:  and 
Vol.  53,  No.  195.  pp.  39525-39526.  dated 
Friday.  October  7, 1988)  is  amended  to 
reflect  a  reorganization  within  Region  EX 
(San  Francisco),  Office  of  the  Associate 
Administrator  for  Operations  (AAO). 
The  regional  office  is  reoiganizing  from 
a  functional  structure  to  a  programmatic 
structure  with  respect  to  the 
administration  of  the  Medicare  and 
Medicaid  programs.  The  reorganization 
abolishes  the  current  Division  of 
Program  Operations  and  Division  of 
Financial  Operations  and  replaces  them 
with  the  Division  of  Medicare  and  the 
Division  of  Medicaid.  Although  diis 
organizational  change  affects  Region  IX, 
all  functional  statements  for  the  Office 
of  the  Regional  Administrator  (FPD(I- 
X))  are  republished  by  this  notice  so  that 
they  will  appear  in  the  same  location  in 
the  Federal  Register. 

The  specific  amendments  to  Part  F. 
are  described  below: 

•  Section  FP.10.D.,  Office  of  the 
Regional  Administrator  (FPD(I-X)) 
(Organization) 

The  Office  of  the  Regional 
Administrator,  under  the  leadership  of 
the  Regional  Administrator,  is 
comprised  of  the  following 
organizational  components: 

1.  Division  of  Health  Standards  and 
Quality  (FPD(I-X)A) 
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2.  Division  of  Financial  Operations 
(FPD(II.  V.  VI.  and  X)C) 

3.  Division  of  Program  Operations 
(FPD(II.  V.  VI.  and  X)D) 

4.  Division  of  Medicaid  (FPD(I,  III.  IV. 
Vn-IX)E) 

5.  Division  of  Medicare  (FPD(I.  III.  IV. 
VII-DC)F) 

•  Section  FP.20.D..  Office  of  the 
Regional  Administi-ator  (FPD(I-X)) 
(Functions),  is  depleted  in  its  entirety 
and  replaced  by  a  new  set  of  fimctional 
statements.  The  new  set  of  statements 
read  as  follows: 

D.  Office  of  the  Regional  Administrator 
(FPD(1-X)) 

The  Office  of  the  Regional 
Administrator  is  the  principal  official  for 
regional  operations  of  the  Health  Care 
Financing  Administration  (HCFA). 
Provides  executive  leadership  and 
guidance  on  behalf  of  the  Associate 
Administrator.  Operations,  HCFA.  to  all 
components  at  the  regional  level. 
Implements  national  policy  at  the 
regional  level.  Assures  the  effective 
administration  of  all  HCFA  programs 
including  Medicare,  Medicaid,  peer 
review  organizations  (PROs),  quMity 
control,  and  certification  of  institutional 
providers  in  a  major  geographical  area. 
Participates  in  the  formulation  of  new 
policy  and  recommends  changes  in 
existing  national  policy  for  all  HCFA 
programs.  Develops  and  implements  a 
professional  relations  program  within 
the  region  for  all  HCFA  programs  and 
serves  as  the  principal  HCFA  contact  for 
all  professional  organizations  such  as 
hospital  and  medical  associations.  At 
the  regional  level,  takes  action  to 
implement  HCFA  national  initiatives 
undertaken  to  integrate  HCFA  program 
operations  and  is  responsible  for 
coordination  of  HCFA  programs  with 
other  departmental  components  and 
Federal  agencies.  Coordinates  with  the 
Department's  Principal  Regional  Official 
to  assure  effective  relationships  with 
State  and  local  governments.  Manages 
all  administrative  activities  for  HCFA 
components  and  coordinates  such 
activities  with  the  Regional 
Administrative  Support  Center.  Initiates 
and  directs  the  implementation  of 
special  regional  and  headquarters 
projects  affecting  all  HCFA  programs. 
Directs  regional  responsibilities  relating 
to  experimental  and  demonstration 
projects.  Oversees  a  beneficiary 
ser\'ices  program  within  the  region  for 
all  HCFA  programs.  Provides  regional 
perspective  to  the  Administrator, 
Associate  Administrators.  Bureau 
Directors,  and  Staff  Office  Directors  in 
the  development  of  HCFA  policies, 
programs,  and  objectives. 


1.  Division  of  Health  Standards  and 
Quality  (FPD(I-X)A) 

Under  tiie  direction  of  the  HCFA 
Regional  Administrator,  the  Division  of 
Health  Standards  and  Quality  assures 
that  health  care  services  provided  under 
Medicare  and  Medicaid  are  furnished  in 
the  most  effective  and  efficient  manner 
consistent  with  recognized  professional 
standards  of  care.  Serves  as  the  regional 
focus  for  assuring  accountability  to 
health  care  consumers  for  the  quality  of 
health  care  services.  Participates  in  the 
formulation  and  development  of  health 
standards  and  quality  policies  and 
programs;  interprets  and  implements 
health  safety  standards  and  evaluates 
their  impact  on  the  utilization  and 
quality  of  health  care  services.  Ensures 
appropriate  review  and  application  of 
conditions  of  participation  for  providers 
and  suppUers  of  health  services  under 
Medicare  and  Medicaid  and  other 
related  Federal  programs.  Exercises 
authority  for  approval,  denial,  and 
termination  of  all  provider/supplier 
certification  actions  under  the  Medicare 
program.  Makes  final  determination  on 
all  initial  budget  requests  submitted  by 
State  survey  agencies.  Exercises 
authority  on  all  fiscal  matters  relating  to 
section  1864,  Medicare  State  Survey 
Agency  Agreements.  Resolves  conflicts 
involving  the  State  survey  agency  and 
professional  review  and  medical  review 
organizations.  Oversees,  monitors  and 
evaluates  the  Medicaid  State  agency. 
State  survey  agencies,  and  professional 
review  and  medical  review 
organizations.  Maintains  liaison  with 
organizations  representing  health  care 
professionals,  providers  of  health  care 
services,  and  program  beneficiaries. 
Participates  in  the  conduct  of  national 
studies  and  conducts  comprehensive 
regional  reviews  by  selectively 
evaluating  indicators  of  policy  or 
operational  weaknesses  to  provide 
information  concerning  the  effectiveness 
and  cost  implications  of  HCFA  policy 
and  operational  decisions.  Coordinates 
State  and  contractor  responsibilities  and 
activities  related  to  sanctions,  civil 
money  penalties,  and  other  Office  of  the 
Inspector  General  (GIG)  activities. 
Recommends  corrective  action  within 
fimctional  areas  of  responsibility 
including  Federal/State  statutory  and 
regulatory  changes  to  central  office  and 
States  respectively.  Interprets  and 
implements  policies  and  procedures  for 
review  and  utilization  control  programs 
under  the  Social  Security  Act  and  other 
Federal  programs.  Oversees  the 
negotiation  and  award  of  grants  and  the 
operation  of  local  professional  review 
and  medical  review  organizations. 
Performs  regional  responsibilities 


relating  to  experimental  and 
demonstration  projects.  Develops  and 
implements  a  program  of  liaison  with 
organizations  representing  health  care 
professionals  and  providers  of  health 
care  services  and  assumes  responsibility 
for  associated  program  training. 
Provides  current  feedback  to  central 
office  on  operations,  activities,  and 
problems.  Provides  regional  perspective 
in  the  development  of  central  office 
policies,  objectives,  and  work  plans. 
Monitors  and  assesses  performance  and 
provides  technical  assistance  to  end- 
stage  renal  disease  (ESRD)  networks  by 
overseeing  financial  management  and 
compliance  with  program  policies  and 
regulations  and  ensures  coordination 
with  States  and  local  planning  agencies 
and  peer  review  organizations  (PROs). 

2.  Division  of  Financial  Operations  (FPD 
(II.  V.  Vl.andXJC) 

Under  the  direction  of  the  HCFA 
Regional  Administrator,  the  Division  of 
Financial  Operations  is  responsible  for 
financial  management,  institutional 
reimbursement  and  automated  data 
processing  (ADP)  systems  of  Medicare 
contractors  and  Medicaid  State 
Agencies.  Assures  continuing 
surveillance  and  appraisal  of  Medicare 
contractors  regarding  the 
implementation  of  Medicare 
institutional  reimbursement  policy  and 
procedures.  Monitors  contractor 
overpayment  identifications  and 
collection  activities;  prepares 
overpayment  cases  for  submissions  to 
the  General  Accounting  Ofiice  (GAO) 
for  collection  and/or  to  the  Department 
of  Justice  and  possible  litigation. 
Identifies  problems  and  initiates  action 
to  ensure  contractor  adherence  to 
national  Medicare  financial 
management  policy  and  procedures. 
Directs  Medicare  regional  financial 
management  activities.  Directs  a 
program  of  in-depth  surveys  to  evaluate 
the  effectiveness  of  the  Medicare 
program  with  respect  to  the  division's 
areas  of  responsibility.  Conducts  Part  A 
quality  assurance  program  and  on-site 
performance  appraisals.  Negotiates  and 
approves  contractor  budgets, 
modifications  to  budget  allotments,  and 
final  cost  settlements.  Coordinates  day- 
to-day  contractor  financial  management 
activities;  reviews  and  evaluates  the 
cost  procedures  of  contractors.  Plans, 
manages,  and  provides  Federal 
leadership  and  assistance  to  Medicaid 
State  agencies  in  implementation, 
maintenance,  and  regulatory  review  of 
Medicaid  State  agency  activities  with 
respect  to  institutional  reimbursement, 
financial  management,  and  ADP 
systems.  Interprets  Medicaid  progra.-n 
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and  financial  policy  with  respect  to 
institutional  reimburaement,  Hnancial 
management,  and  AOP  activities.  With 
respect  to  areas  of  the  division's 
responsibility,  maintains  day-to-day 
liaison  with  Medicaid  State  agencies 
and  monitors  their  Medicaid  program 
activities  and  practices  by  conducting 
periodic  comprehensive  on-site  program 
management  and  financial  reviews  to 
assure  State  adherence  to  Federal  law 
and  regulations.  Reviews,  approves,  and 
monitors  Medicaid  State  agency 
institutional  reimbursement  plan. 
Reviews  cost  allocation  plans, 
determines  whether  such  plans  are 
approvable  from  the  Medicaid 
standpoint,  and  advises  Regional 
Administrative  Support  Centers  of  such 
determinations.  Reviews,  analyzes,  and 
approves  Medicaid  State  agency 
expenditures  for  Medicaid  contracts. 
Resolves  audits  with  States.  Reviews 
States'  quarterly  estimates  of 
expenditures  under  the  Medicaid 
program  and  recommends  the  estimated 
amount  to  be  approved  by  HCFA  in  the 
quarterly  grants.  Reviews  States' 
quarterly  statements  of  expenditures 
and  recommends  appropriate  action  on 
amounts  claimed.  Defers  reimbursement 
action  on  questionable  claims,  reviews 
the  claims  for  allowability,  and 
recommends  appropriate  action.  Issues 
orders  suspending  Federal  financial 
participation  in  State  payments  to 
ineligible  Title  XIX  provider  institutions 
and  revokes  such  suspension  orders. 
Advises,  provides  technical  assistance, 
supports,  and  evaluates  State 
management  information  and  claims 
payment  systems.  Operates  systematic 
Medicare  and  Medicaid  quality  control 
programs  in  a  variety  of  areas,  including 
Medicaid  claims  payment,  Medicaid 
eligibility,  third-party  liability,  Medicaid 
utilization  control,  and  Medicare  Part  B 
end-of-line  bill  review.  Makes 
rijcommendations  to  the  Regional 
Administrator  regarding  Hnancial 
penalties  and  final  decisions  regarding 
Federal/State  quality  control 
differences.  Assists  Medicaid  State 
agencies  and  Medicare  contractors  in 
improving  the  management  of  federally 
required  quality  control  programs. 
Recommends  corrective  action  by 
contractors  and  State  agencies.  Provides 
for  State  and  regional  input  to 
operational  plans,  policy,  regulations, 
legislation,  and  budget  formulation  with 
respect  to  areas  of  responsibility. 
Provides  current  feedback  to  central 
office  counterparts  on  operations, 
activities,  and  problems.  Provides 
regional  perspective  In  the  development 
of  central  policy,  objectives,  and  work 
plans  related  to  areas  of  responsibility. 


3.  Division  of  Program  Operations  (FPD 
(II.  V.  VI.andXJD) 

Under  the  direction  of  the  HCFA 
Regional  Administrator,  the  Division  of 
Program  Operations  serves  as  a 
principal  point  of  contact  between  the 
regional  office  and  Medicare  contractors 
and  Medicaid  State  agencies  within  the 
region.  Directs  the  conduct  of  liaison 
and  working  relationships  with  these 
organizations.  Directs  a  program  of 
surveillance  and  appraisal  of  Medicaid 
State  agencies  and  Medicare  contractors 
to  ensure  compliance  with  the  Medicaid 
State  plan  and  the  Medicare  contract 
(respectively).  When  deficiences  are 
noted,  ensures  that  corrective  action  is 
taken  is  appropriate.  Through  the  review 
and  approval  of  Medicaid  State  plan 
material,  assures  the  appropriate  use  of 
funds  under  established  policies  and 
conformance  with  planned  objectives  of 
the  program.  Assures  uniformity  in  plan 
changes  among  assigned  States.  Directs 
Title  XVm  and  Title  XDC  program 
coordination  to  achieve  greater 
uniformity  and  consistency  in  assigned 
contractor  and  State  agency  practices 
and  to  eliminate  unnecessary 
duplication  of  effort  and  cost  between 
the  two  programs.  Provides  support  to 
the  Medicaid  State  agencies.  Medicare 
contractors,  and  other  HCFA 
components  with  respect  to  Medicare/ 
Medicaid  policy  interpretation  and 
specialized  technical  assistance.  Serves 
as  a  State  agency  and  contractor  review 
and  resource  point  for  interpretation  of 
Federal  regulations,  program  objectives, 
and  policies.  Provides  significant 
recommendations  and  contributions  to 
national  policy  development  and 
revision.  Provides  consultation  and 
assistance  to  central  office  in  the 
development  of  new  and  revised 
legislation,  policy,  regulations,  and 
guidelines.  Participates  in  the 
development  of  long  and  short  range 
goals  and  objectives  of  the  Agency  as 
well  as  its  policies  and  directives. 
Monitors  and  assesses  the  performance 
of  Medicaid  State  agencies  and 
Medicare  contractors  in  the  area  of 
Medicaid  and  Medicare  policy, 
procedures,  and  instructions.  Makes 
recommendations  where  appropriate 
and  ensures  corrective  action  is  taken 
when  deficiencies  are  identified. 
Develops  and  implements  a  program  of 
liaison  with  organizations  representing 
program  beneficiaries.  Provides 
direction  and  guidance  to  State  agencies 
and  Medicare  contractors  concerning 
services  to  beneficiaries.  In  addition, 
maintains  a  program  of  surveillance  and 
appraisal  to  assure  that  appropriate 
standards  are  met.  Where  deficiencies 
are  noted,  ensures  that  appropriate 


corrective  action  is  taken.  Monitors 
beneficiary  overpayment  identification 
and  collection  activities  for  amounts  up 
to  $20,000;  prepares  overpayment  cases 
for  submissions  to  the  General 
Accounting  Office  (GAO)  for  collection 
and/or  to  the  Department  of  Justice  for 
possible  htigation.  Provides  Medicare 
orientation,  training,  and  day-to-day 
liaison  with  direct-dealing  providers  and 
comprehensive  health  centers  (CHCs). 
Conducts  on-site  review  of  all  direct- 
dealing  providers  and  CHCs  on  a 
regular  basis.  Individually  or  in  concert 
with  other  HCFA  representatives, 
represents  HCFA  in  conferring  and 
negotiating  with  regional  and  national 
officials  of  other  departmental  agencies 
and  representatives  of  private  and 
public  organizations,  in  matters  of  the 
administration  of  the  Medicare  and 
Medicaid  programs  and  the  impact  of 
these  programs  on  beneficiaries. 
Coordinates  with  the  Social  Security 
district  offices  concerning  the  Medicare 
entitlement,  post-entitlement,  and 
beneficiary  education  functions  they 
perform  under  agreement  with  HCFA. 
Monitors  the  performance  of  these 
functions  and  makes  appropriate 
recommenda  tions. 

4.  Division  of  Medicaid  (FPD  (I.  Ill,  IV. 
VI/-IXJE) 

Under  the  direction  of  the  HCFA 
Regional  Administrator,  plans,  manages, 
and  provides  Federal  leadership  to  State 
agencies  in  program  implementation, 
maintenance,  and  the  regulatory  review 
of  State  Medicaid  program  management 
activities  under  Title  XIX  of  the  Social 
Security  Act  and  assures  the  propriety 
of  Federal  expenditures.  Provides 
consultation  and  guidance  to  States  on 
appropriate  matters  including 
interpretation  of  Federal  requirements, 
options  available  to  States  under  these 
requirements,  and  information  on 
practices  in  other  States.  Maintains  day- 
to-day  liaison  with  State  agencies  and 
monitors  their  Medicaid  program 
activities  and  practices  by  conducting 
periodic  program  management  and 
financial  reviews  to  assure  State 
adherence  to  Federal  law  and 
regulations.  Reviews,  approves,  and 
maintains  official  State  plans  and  plan 
amendments  for  medical  assistance. 
Provides  consultation  to  States  in  the 
administration  of  the  amount  duration, 
scope,  and  reimbursement  of  health 
services  available  under  the  State 
program.  Reviews,  approves,  and 
monitors  State  reimbursement  systems 
and  determines  the  allowability  or  non- 
allowability  of  claims  for  Federal 
financial  participation  (FFP);  and  where 
State  expenditures  have  not  been  in 
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accordance  with  Federal  requirements, 
takes  action  to  disallow  such  claims. 
Stimulates  State  action  toward 
achievement  of  selected  program 
objectives  and  monitors  their  progress. 
Reviews  States'  quarterly  statements  of 
expenditures  and  recommends 
appropriate  action  on  amounts  claimed. 
Defers  reimbursement  action  on 
questionable  State  claims,  reviews  the 
claims  for  allowability,  and  recommends 
appropriate  action.  Issues  orders 
suspending  FFP  on  behalf  of  State 
payments  to  Title  XD(  provider 
institutions  and  the  revocation  of  such 
suspension  orders.  Supports,  evaluates, 
and  provides  advice  on  State 
management  information  and  claims 
payment  systems.  Implements  Title  XDC 
special  initiatives,  such  as  prepaid 
health  plans,  health  maintenance 
organizations,  and  other  special  or 
experimental  programs;  and  operates 
major  management  initiatives  such  as 
quality  control.  Where  appropriate, 
provides  opportunity  for  State  input  to 
operational  plans,  policy,  regulations, 
legislation,  and  budget  formulation. 
Responds  to  beneficiary,  congressional, 
provider,  and  public  inquiries 
concerning  Medicaid  issues  and  takes 
appropriate  action  on  individual  case 
situations.  Accepts  and  responds  to 
Freedom  of  Information  Act  requests 
and  on  matters  concerning  the  Privacy 
Act.  Supports  HCFA  headquarters  in 
activities  concerning  research  and 
demonstration  projects. 

5.  Division  of  Medicare  (FPD  (i.  Ill,  IV, 
VII-IXJF) 

Under  the  direction  of  the  HCFA 
Regional  Administrator,  assures  the 
effective  administration  of  the  Medicare 
program  through  the  day-to-day  working 
relationship  with  Medicare  contractors, 
providers,  physicians,  the  Social 
Security  Administration  (SSA]  regional 
office  and  district  office  personnel, 
elements  of  the  Office  of  the  Inspector 
General  (OIG),  and  other  organizations 
and  individuals  concerned  with  program 
operations.  Assures  the  continuing 
surveillance  and  appraisal  of  Medicare 
contractors  in  the  administration  of 
health  insurance  provisions.  Monitors 
contractor  overpayment  identification 
and  collection  activities.  Monitors 
beneficiary  overpayment  identification 
and  collection  activities  for  amounts  up 
to  $20,000;  prepares  overpayment  cases 
for  submission  to  the  General 
Accounting  Office  (GAO)  for  collection 
and/or  to  the  Department  of  Justice  for 
possible  litigation.  Identifies  problems 
and  initiates  action  to  ensure  contractor 
adherence  to  national  Medicare  policy 
and  procedures.  Directs  Medicare 
regional  financial  management 


activities.  Directs  a  program  of  in-depth 
reviews  to  evaluate  the  effectiveness  of 
the  Medicare  program.  Conducts  quality 
assurance  programs  and  onsite 
performance  appraisals  and  analyzes 
statistical  performance  reports. 
Negotiates  and  approves  contractors 
budget  modifications  to  budget 
allotments  and  final  cost  settlements. 
Coordinates  day-to-day  contractor 
financial  management  activities. 
Reviews  and  approves  certain 
subcontracts  and  leases,  monitors 
banking  activities,  and  evaluates  the 
cost  allocation  procedures  of 
contractors.  Conducts  contractor 
appraisals.  Interprets  HCFA's 
insitutional  reimbursement  policies. 
Relates  appropriately  to  elements  of 
SSA.  providing  consultation  on 
Medicare  program  matters  and  any 
other  activity  necessary  to  achieve 
progrm  objectives.  Provides  direction  to 
Medicare  contractors  in  carr>'ing  out 
their  responsibilities  for  interfacing  with 
peer  review  organizations  (I^Os). 
Establishes  and  maintains  liaison  with 
organizations  representing  health  care 
professionals,  providers  of  health  care 
services,  and  program  beneficiaries. 
Takes  necessary  action  on  matters 
relating  to  the  Freedom  of  Information 
Act  and  the  Privacy  Act.  Performs 
regional  responsibilities  relating  to 
experimental  and  demonstration 
projects.  Assumes  responsibility  for 
program  training  and  assures  timely 
responses  to  congressional  and  public 
inquiries.  Relates  appropriately  to 
central  office  components,  such  as 
providing  feedback  on  operations, 
activities,  and  problems;  and  provides 
regional  perspectives  in  the 
development  of  Agency  policies, 
objectives,  and  work  plans.  In 
coordination  with  the  Division  of 
Medicaid,  handles  inter-program 
activities  such  as  the  Medicare  buy-in 
for  Medicaid  beneficiaries. 
Joseph  R.  Antos, 

Acting  Associate  Administrator  for 
Management. 
[FR  Doc.  89-11846  Filed  5-17-89:  8:45  am] 

MLUNO  CODE  4120-01-M 


Health  Resources  and  Services 
Administration 

Program  Announcement  for  Grants  for 
Graduate  Training  In  Family  Medicine 

The  Health  Resources  and  Services 
Administration  announces  that 
applications  for  Fiscal  Year  1990  Grants 
for  Graduate  Training  in  Family 
Medicine  are  being  accepted  under  the 
authority  of  section  786(a),  Title  VII.  of 
the  Public  Health  Service  Act,  extended 


by  the  Health  Professions 
Reauthorization  Act  of  1988,  Pub.  L 
(100-607)  Title  VI. 

The  Administration's  budget  request 
for  Fiscal  Year  1990  does  not  include 
funding  for  this  program.  Applicants 
should  be  advised  that  this  program 
announcement  is  a  contingency  action 
being  taken  to  ensure  that  should  funds 
become  available  for  this  purpose,  they 
can  be  awarded  in  a  timely  fashion 
consistent  with  the  needs  of  the 
programs  as  well  as  provide  for  even 
distribution  of  funds  throughout  the 
fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  this  policy. 

Section  786(a)  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to 
award  grants  to  public  or  nonprofit 
private  hospitals,  schools  of  medicine  or 
to  make  grants  to  accredited  schools  of 
medicine  or  osteopathy,  and  other 
public  or  private  nonprofit  entities  to 
assist  in  meeting  the  cost  of  planning, 
developing  and  operating  or 
participating  in  approved  graduate 
training  programs  in  the  field  of  family 
medicine.  In  addition,  section  786(a) 
authorizes  assistance  in  meeting  the 
cost  of  supporting  trainees  in  such 
programs  who  plan  to  specialize  or  work 
in  the  practice  of  family  medicine. 

To  receive  support,  programs  must 
meet  the  requirments  of  regulations  as 
set  forth  in  42  CFR  Part  57,  Subpart  Q. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  degree  to  which  the  proposed 
project  provides  for  the  project 
requirements; 

2.  The  administrative  and 
management  ability  of  the  applicant  to 
carry  out  the  proposed  project  in  a  cost- 
effective  manner,  and 

3.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis. 

In  addition,  the  following  mechanisms 
may  be  applied  in  determining  the 
funding  of  approved  applications: 

1.  Funding  preferences — funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  other  categories  or 
groups  of  applications,  such  as 
competing  continuations  ahead  of  new 
projects. 

2.  Funding  priorities — favorable 
adjustment  of  review  scores  when 
applications  meet  specified  objective 
criteria. 

3.  Special  considerations — 
enhancement  of  priority  scores  by  merit 
reviewers  based  on  the  extent  to  which 
applicants  address  special  areas  of 
concern. 
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Funding  Priorities  for  Hscal  Year  1990 

The  following  funding  priorities  were 
established  in  FY  1980  and  the 
Administration  is  extending  these 
priorities  in  Fiscal  Year  1990. 

In  determining  the  order  of  funding  of 
approved  applications  a  funding  priority 
will  be  given  to: 

(1)  Projects  which  satisfactorily 
demonstrate  an  enrollment  of 
underrepresented  minorities  in 
proportion  or  more  to  their  numbers  in 
the  general  population  or  can  document 
an  increase  in  the  number  of 
underrepresented  minorities  (i.e.  Black, 
Hispanic  and  American  Indian/Alaskan 
Native  over  average  of  the  past  three 
years  in  postgraduate  year  (PGY) 
trainees. 

(2)  Projects  in  which  substantial 
training  experience  is  in  a  PHS  332 
health  manpower  shortage  area  and/or 
PHS  329  migrant  health  center.  PHS  330 
community  health  center  or  PHS  781 
funded  Area  Health  Education  Center  or 
State  designated  clinic/center  serving 
an  underserved  population. 

(3)  Applications  that  demonstrate 
sufficient  curricular  time  and  offering 
devoted  to  assuring  competence  in 
recognition  and  treatment  of  those  with 
HTV  infection  including  AIDS  patients. 

(4)  Applications  that  demonstrate 
sufficient  curricular  time  and  offering 
devoted  to  assuring  competence  in 
quality  assurance/ risk  management 
activities,  monitoring  and  evaluation  of 
health  care  services  and  utilization  of 
peer-developed  guidelines  and 
standards. 

(5)  Applications  proposing  to  provide 
substantial  multidisciplinary  geriatric 
training  experiences  in  multiple 
ambulatory  settings  and  inpatient  and 
extended  care  facilities. 

Requests  for  application  materials  and 
questions  regarding  grants  policy  should 
be  directed  to:  Grants  Management 
Officer  {I>-15),  Bureau  of  Health 
Professions.  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane.  Room  8C-22,  Rockville.  Maryland 
20857,  Telephone:  (301)  443-6960. 

Completed  applications  should  be 
forwarded  to  the  Grants  Management 
Officer  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Primary  Care  Medical  Education 
Branch.  Division  of  Medicine,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  Room  4C-04,  Rockville, 
Maryland  20857,  Telephone:  (301)  443- 
6820. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training  Grant 
Application.  General  Instructions  and 


supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
Budget  under  the  Paperwork  Reduction 
Act.  The  0MB  clearance  number  is 
0915-0060. 

Pub.  L  100-607,  section  633(a}, 
requires  that  for  grants  issued  under 
sections  780.  784,  785,  and  786  for  Fiscal 
Year  1990  or  subsequent  fiscal  years,  the 
Secretary  of  Health  and  Human 
Services,  shall,  not  less  than  twice  each 
Hscal  year,  issue  solicitations  for 
applications  for  such  grants  if  amounts 
appropriated  for  such  grants  and 
remaining  unobligated  at  the  end  of  the 
first  solicitation  period,  are  sufficient 
with  respect  to  issuing  a  second 
solicitation. 

The  deadline  date  for  receipt  of 
applications  is  July  7, 1989.  Applications 
shall  be  considered  as  meeting  the 
deadline  if  they  are  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  acceptable  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  accepted  as  proof  of  timely 
mailing. 

Applications  received  after  the 
deadline  will  be  returned  to  the 
applicant. 

This  program  is  listed  at  13.379  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovenmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  Part  100). 

Dated:  April  14. 1980. 
(ohn  H.  Kalso, 

Acting  Administrator, 

[FR  Doc.  89-11949  Filed  5-17-89;  8:45  am) 

MLUNG  CODE  41M-1S-II 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  No.  N-89-1989] 

Submission  of  Proposed  Information 
Collection  to  0MB 

AQENCY:  Office  of  Administration.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 


soliciting  public  comments  on  the 
subject  proposal. 

ADDNESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  C^fB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4]  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement:  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535fdi. 

Date:  May  9. 1989. 
)oIu  T.  Murphy, 

Director.  Information  Policy  and Manage'^ent 
Division. 

Proposal:  Request  for  Occupied 
Conveyance  (Handbook  4310.5  REV-1). 

Office:  Housing. 

Description  of  The  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  collection  will  be  used  by 
the  occupant  to  request  permission  from 
the  Department  of  Housing  and  Urban 
Development  (HUD)  to  remain  a  tenant 
of  a  property  after  HUD  acquires  it. 
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HUD  will  use  the  information  to 
ascertain  that  the  occupant  is  fin^ocially 
able  to  pay  the  fair  market  rent. 


Form  Number  HUD-9539. 
Respondents:  Individuals  or 
Households. 


Frequency  of  Submission:  On 
Occasion. 
Reporting  Borden: 


Number  ol 
respondents 


Frequency  o* 
response 


Hours  per 
response 


Burden  hours 


Mortgagee's  notice 

Responding  mortgagees . 


4.000 
7.950 


19.875 
1 


JBO 


19.875 
3.967 


Total  Estimated  Burden  Hours:  23,850. 

Status:  Extension. 

Contact: 

Art  Orton,  HUD,  (202)  755-5740 

John  Allison,  OMB.  (202)  395-6880 

Date:  May  9, 1989. 

Proposal:  General  Conditions. 
Office:  Public  and  Indian  Housing. 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
information  collected  is  required  for  the 
performance  and  compliance  with  the 
contractors'  and  subcontractors' 
construction  contract  documents  and  the 
PHAs  obligations  in  project  construction 
under  the  conventional  bid  method  and 
modernization.  The  General  Conditions 
are  bound  into  the  project  specifications 


and  become  one  of  the  contract 
documents. 

Form  Number  HUD-5370. 

Respondents:  Stale  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Numiier  of 
respondents 


Frequency  ot 
response 


Housper 
response 


Burden  hows 


Recordkeeping.. 


2.473 


619 


Total  Estimated  Burden  Hours:  619. 
Status:  Extension. 
Contact: 

William  C.  Thorson,  (202)  755-6460 
John  Allison.  OMB.  (202)  395-6880 
Date:  May  9. 1989. 
|FR  Doc.  89-11955  Filed  5-17-89:  8:45  am] 

BILLING  COOC  4210-01-M 


Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

IDocfcet  No.  N-89-1917;  FR-2606] 

Unutilized  and  Underutilized  Federal 
Buildings  and  Real  Property 
Determined  To  Be  Suital>le  for  Use  for 
Facilities  To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Housing  Federal  Housing 
Commissioner.  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 
date:  May  18, 1989. 

DATES:  For  further  information,  contact 
Morris  Bourne,  Department  of  Housing 
and  Urban  Development,  Room  9140.  451 
Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  755-9075;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  426-0015.  (These 
telephone  numbers  are  not  toll-free.) 


SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
D.C.D.C.  No.  88-2503-OG,  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized  and  underutilized 
Federal  buildings  and  real  property 
determined  by  HUD  to  be  suitable  for 
use  for  facilities  to  assist  the  homeless. 
Today's  Notice  is  for  the  purpose  of 
announcing  that  no  additional  properties 
have  been  determined  suitable  this 
week. 

The  Notice  also  announces 
corrections  in  the  following  previously 
published  determinations: 

1.  Unutilized  and  Underutilized 
Property:  Suitable  building:  Emerald 
Heights  Housing  Area  (84  properties) 
(formerly  Tongue  Point  Naval  Station), 
Astoria,  OR.  Landholding  agency: 
Department  of  Labor.  Contact:  Joseph 
McGovem.  Room  S-1513,  Department  of 
Labor.  200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
523-6401.  (This  is  not  a  toll-free 
number.)  "This  property  was  previously 
characterized  as  excess  and  surplus 
property  under  the  control  of  GSA  (54 
FR  15613  (April  19. 1989)). 

2.  Excess  and  Surplus  Property  (GSA): 
Unsuitable  building;  Portion,  Little 
Sandy  Creek  Road  and  Road  Fork, 
Ravenswood,  WV  (1  property)  (Property 
No.  4-G-WV^87).  This  property  was 
previously  determined  as  suitable  (54  FR 
15813  (April  19. 1989)),  but  has  since 
been  determined  as  unsuitable  because 
the  Federal  government  holds  an 


undivided  joint  interest  in  the  property 
with  private  parties.  The  property  is  also 
subject  to  periodic  flooding. 

3.  Unutilized  and  Underutilized 
Property:  Suitable  land;  US  Army  Corps 
of  Engineers,  Currittuck  NC  (0.19  acre). 
Landholding  agency:  US  Army.  Contact: 
Bob  Swieconek,  HQ-US  Army  Corps  of 
Engineers,  Attn:  CERE-MM.  20 
Massachusetts  Ave.  NW.  Washington. 
DC  20314-1000;  telephone  (202)  272- 
1750.  (This  is  not  a  toll-free  number.) 
This  property  was  previously 
characterized  as  excess  and  surplus    . 
property  under  the  control  of  GSA  (54 
FR  19243  (May  4, 1989)). 

Date:  May  12. 1989. 
lames  E.  Schoenberger, 

General  Deputy.  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 
[FR  Doc.  69-11954  Filed  5-17-89:  8.45  am] 

BILUNG  COOE  4210-27-11 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

lUT-942-03-4212-19:  0-65091] 

Public  Lands,  and  Interest  in  Lands, 
Held  in  Trust  for  the  Confederated 
Tribes  of  the  Goshute  Indians 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Correction. 

SUMMARY:  This  notice  corrects  the 
Public  Lands,  and  Interest  in  Lands. 


21482 


Federal  Register  /  Vol.  54.  No.  95  /  Thursday.  May  18.  1989  /  Notices 


Federal  Regbter  /  Vol.  54,  No.  95  /  Thursday.  May  18,  1989  /  Notices 


21483 


Held  in  Trust  for  the  Confederated 
Tribes  of  the  Goshute  Indians  previously 
published  in  the  May  4, 1989,  (Vol.  54 
No.  85  FR 19245)  Federal  Register.  The 
Notice  is  corrected  by  changing  the  date 
in  line  3  of  the  Summary  from  November 
23. 1989  to  November  23, 1988  and  by 
changing  the  following  legal  description 
to  read: 

T.  11  S.,  R.  20  W..  SLM  Sec.  12.  Lots  1-4. 

NEV«.  NEy«SEV4: 
Tad  D.  Stephenson, 

Chief.  Branch  of  Land  and  Mineral  Operation. 
(FR  Doc  89-11911  Filed  5-17-89;  8:45  am] 

■UJNQ  COOK  4310-0O-II 

IIIT-06(M»-«212-14.  UTU-S3S18] 

RMtty  Action;  Utah 

AOCNCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  realty  action.  UTU- 

53818,  competitive  sale  of  public  land  in 

Carbon  County,  UT. 

aUMMARV:  Notice  is  given  that  the 
following  described  parcel  of  public 
land  has  been  examined  and  through  the 
development  of  local  land-use  planning 
decisions  based  upon  public  input. 
resource  considerations,  regulations  and 
Bureau  policies,  has  been  found  suitable 
for  disposal  by  sale  pursuant  to  section 
203  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA)  (90 
Stat.  2750;  43  U.S.C.  1713)  using 
competitive  sale  procedures  (43  CFR 
2711.3-1): 

Salt  Lake  Meridian.  Utah 
T.  15  S.,  R.  11  E..  Section  3.  SW4SE4. 
The  described  land  aggregate  40.00  acres. 

The  land  is  being  offered  as  a 
competitive  sale  in  accordance  with  43 
CFR  2711.3-1.  The  land  will  not  be 
offered  for  sale  until  at  least  sixty  (60) 
days  after  publication  of  this  notice.  The 
sale  will  be  at  no  less  than  the 
appraised  fair  market  value  of  $8000.00. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
land  from  the  operation  of  the  public 
land  laws  and  the  mining  laws.  The 
segregative  effect  will  end  upon 
issuance  of  a  patent,  or  two  hundred 
seventy  (270)  days  from  the  date  of  the 
publication,  whichever  occurs  Hrst. 

The  terms  and  conditions  applicable  to 
the  sale  are: 

1.  All  minerals,  including  oil  and  gas. 
shall  be  reserved  to  the  United  States, 
together  with  the  right  to  prospect  for. 
mine,  and  remove  the  minerals. 

2.  A  right-of-way  will  be  reserved  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States  (Act  of 


August  30, 1890.  26  Stat.  391;  43  U.S.C. 
945). 

3.  The  sale  of  land  will  be  subject  to 
all  valid  existing  rights  and  reservations 
of  record.  Existing  rights  and 
reservations  of  record  include,  but  are 
not  limited  to.  Federal  oil  and  gas  lease 
UTU-51804  and  access  road  right-of- 
way  UTU-62061. 

Sale  Procedures:  Sealed  bids  would 
be  accepted  at  the  Price  River  Resource 
Area  Office,  900  North  700  East,  Price, 
Utah  84501  during  regular  business 
hours,  7:45  a.m.  to  4:30  p.m.  until  July  la 
1989.  Bid  envelopes  must  be  marked  on 
the  right  front  comer  with  "Bid  for 
Public  Sale,"  public  sale  case  number 
(UTU-5381B),  and  sale  date  (July  25, 
1989).  Bids  must  be  at  not  less  than  the 
appraised  fair  market  value  specified  in 
this  notice.  Each  sealed  bid  must  be 
accompanied  by  a  certified  check,  postal 
money  order,  or  cashier's  check  made 
payable  to  Department  of  the  Interior- 
BLM  for  not  less  than  10  percent  of  the 
amount  bid.  A  statement  as  to  the 
amount  of  the  full  bid  shall  be  enclosed. 
The  successful  bidder  shall  submit  the 
remainder  of  the  full  purchase  price 
prior  to  the  expiration  of  one  hundred 
eighty  (180)  days  from  date  of  the  sale. 
The  land  will  be  offered  for  sale  at  10:00 
a.m.  MDT  on  July  25, 1989,  at  the  Price 
River  Resource  Area  Office.  If  the  lands 
are  not  sold  on  the  sale  date,  they  will 
remain  for  sale  over  the  counter  until 
sold  or  withdrawn  from  the  market. 

Bidder  Qualifications:  Bidders  must 
be  U.S.  citizens,  18  years  of  age  or  more; 
a  State  or  State  instrumentality 
authorized  to  hold  property;  a 
corporation  authorized  to  hold  property; 
or  a  corporation  authorized  to  own  real 
estate  in  the  State  of  Utah. 

Bid  Standards:  The  BLM  reserves  the 
right  to  accept  or  reject  any  and  all 
offers  or  withdraw  the  land  from  sale  if, 
in  the  opinion  of  the  Authorized  Officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  section  203(g)  of 
FLPMA  or  other  applicable  laws. 
DATES:  For  a  period  of  forty-five  (45) 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
Moab  District  Manager,  Bureau  of  Land 
Management,  P.O.  Box  970,  Moab,  Utah 
84532.  Objections  will  be  reviewed  by 
the  Utah  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

SUPPt.EMENTARY  INFORMATION: 
Additional  information  concerning  the 
lands  and  the  terms  and  conditions  of 
the  sale  may  be  obtained  from  Mark 


Mackiewicz,  Area  Realty  Specialist, 
Price  River  Resource  Area,  900  North 
700  East,  Price,  Utah  84501,  (801)  637- 
4584,  or  from  Brad  Groesbeck,  District 
Realty  Specialist,  Moab  District  Office, 
82  East  Dogwood,  P.O.  Box  970.  Moab, 
Utah  84532,  (801)  259-6111. 

May  9. 1989. 
William  C.  Stringer, 
Acting  District  Manager. 
|FR  Doc.  89-11981  Filed  5-17-89:  8:45  am| 
aUXNO  CODE  4310-OO-II 


|UT-040-0»-4212-13] 

Realty  Action;  Exchange  of  Surface 
and  Mineral  Interests  In  Public  and 
Private  Lands,  Washington  and  Juab 
Counties.  UT,  U-5699e 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  The  surface  and  mineral  estates 
of  the  following  described  public  lands 
have  been  determined  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  PoHcy  and 
Management  Act  of  1976,  (43  USC  1716). 

Sail  Lake  Base  A  Meridian,  Utah 

T.  41  S.,  R.  13  W, 
Sec.  29.  SWNWNESE,  W2SWNESE, 

SESWNESE.  SESENESE,  NWNENWSE, 

S2.NENWSE,  N2NWNWSE. 

W2SWNWSE,  SENWSE,  NESWSE, 

W2NWSWSE.  SENWSWSE, 

E2SWSWSE,  SESESWSE,  E2NESESE. 

S2NWSESE,  S2S2SESE  NESESESE. 

E2SENESW,  SWNESW.  NENESESW. 

NWSESW,  W2SWSESW,  SWNWNWSE. 

S2SESESW.  W2SENWSW. 

W2NESWSW,  SESWSW. 
Containing  147.5  acres. 
T  43  S.,  R.  16  W.. 
Sec.  1.  Lots  14  and  15. 
Containing  57.65  acres. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  surface 
estate  only  (except  as  noted)  of  the 
following  described  lands  from  the 
Nature  Conservancy: 

Salt  Lake  Base  ft  Meridian.  UUh 

T.  11  S.,  R.  18  W.. 

Sec.  3.  S2: 

Sec.  4,  S2; 

Sec.  5.  all  (surface  and  mineral  estate): 

Sec.  6.  SESE: 

Sec.  7,  .NESE; 

Sec.  8,  All; 

Sec.  9,  all: 

Sec.  17,  W2SW: 

Sec.  la  W2NE,  S2NW.  S2. 

Containing  3,210.2  acres. 
T.  41  S.,  R.  14  W., 

Sec.  14  (a  portion  of  the  SWSW): 

Sec.  15.  Lots  7  and  8: 

Sec.  22,  Lots  1  through  8.  SWSE,  SESW; 

Sec.  23.  NWSW; 


Sec.  27.  N2NE,  SENE  SESW  (surface  and 
mineral  estate  except  oil  and  gas),  S2SE 
(those  portions  west  and  north  of 
Interstate  15); 

Sec.  34  (those  portions  west  and  north  of 
Interstate  IS,  surface  and  mineral  estate 
except  oil  and  gas). 

Containing  625  acres  more  or  less. 

All  of  the  public  lands  in  sec.  29,  T.  41 
S.,  R.  13  W.,  were  previously  classified 
for  lease  or  sale  under  the  Recreation 
and  Public  Purposes  Act  to  the 
Hurricane  American  Legion  (U-41912). 
This  lease  has  been  relinquished  and  the 
classification  is  hereby  cancelled  on  all 
but  the  following  described  lands; 

Salt  Lake  Base  ft  Meridian,  Utah 

T.  41  S.,  R.  13  W.,  Sec.  29,  SWSESWNE 
S2SWSWNE,  S2SENW,  SENWNESE, 
NESWNESE,  N2SENESE,  SWSENESE, 
NENENWSE,  SENWNWSE. 
E2SWNWSE,  N2NESW.  W2SE.NESW. 
S2NENWSW,  E2SENWSW. 
E2NESWSW,  SENWSWSW. 
NESWSWSW,  S2SWSWSW, 
NWNESESW,  S2NESESW,  N2SESESW, 
E2SWSESW,  NENWSWSE, 
W2SWSWSE,  N2SESWSE, 
SWSESWSW,  W2NESESE,  N2NWSESE. 
N2SWSESE.  NWSESESE. 

Containing  150.0  acres. 

All  of  the  above  described  public 
lands  proposed  for  exchange  are 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  federal 
mining  laws  pending  disposition  of  this 
action. 

SUMMARY:  The  purpose  of  this  action  is 
to  acquire  by  exchange,  non-federal 
lands  valuable  for  Federal  natural 
resource  programs.  These  lands  are 
adjacent  to  wilderness  study  areas  and 
contain  habitat  for  threatened  and 
endangered  species.  The  public  interest 
will  be  served  by  making  the  exchange. 
Equalization  of  values  will  be  achieved 
by  cash  payment  not  to  exceed  25%  of 
the  value  of  the  public  lands. 
DATES:  Interested  parties  may  submit 
comments  on  or  before  July  3, 1989. 
ADDRESSES:  Detailed  information 
concerning  this  exchange  and  copies  of 
the  environmental  assessment  report  are 
available  at  the  Dixie  Resource  Area 
Office,  225  North  Bluff  Street,  St. 
George,  Utah  84770.  Comments  on  the 
proposal  should  be  sent  to  this  address. 
SUPPIXMENTARY  INFORMATION:  The 
terms  and  conditions  applicable  to  the 
exchange  are: 

Title  transfer  will  be  subject  to  all 
valid  existing  rights,  including  a  sewer 
line  right-of-way  (U-44040),  a  road  right- 
of-way  (U-55652),  and  a  water  pipeline 
right-of-way  (U-51374). 

Any  objections  received  during  the 
comment  period  will  be  reviewed  and 
the  State  Director  may  sustain,  vacate. 


or  modify  this  realty  action.  In  the 
absence  of  any  objections,  this  Realty 
Action  Notice  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Date:  May  10, 1989. 
Goidon  R.  Staker, 
District  Manager. 

(FR  Doc.  89-11961  Filed  5-17-89:  8:45  am) 
num  CODE  4310-OO-M 

[CA-940-08-4520-12:  Group  M4] 
Plat  of  Survey;  Filings 

May  4. 1989. 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
California  State  Office,  Sacramento, 
CaUfomia  immediately: 

Mount  Diablo  Meridian.  San  Mateo  County 

T.  4  S.,  R.  5  W. 

2.  This  plat.  (6  Sheets)  representing 
the  survey  of  a  portion  of  the  Golden 
Gate  National  Recreation  Area,  within 
Rancho  Buri  Buri  and  Rancho  San  Pedro, 
in  Township  4  South.  Range  5  WesL 
Mount  Diablo  Meridian,  California. 
under  Group  No.  984  California,  was 
accepted  April  5, 1989. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
National  Park  Service. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office.  Bureau  of  Land  Management. 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento. 
California  95825. 

Hennan  |.  Lyttge, 

Chief,  Public  Information  Section. 

[FR  Doc.  89-11966  Filed  5-17-89;  8:45  am] 

MLUNO  COOC  4S10-40-M 


[CA-940-08-4520-12:  Group  8111 
Plat  of  Survey;  HIings 

May  4. 1989. 

1.  This  plat  of  the  following  described 
land  vnll  be  officially  filed  in  the 
California  State  Office,  Sacramento. 
California  immediately: 

Mount  Diablo  Meridian.  Shasta  County 
T.  36  N..  R.  3  W. 

2.  This  plat  representing  the 
dependent  resurvey  of  the  Seventh 
Parallel  North  along  the  south  boundary. 


and  a  portion  of  the  east  boundary. 
Township  36  North.  Range  3  West. 
Mount  Diablo  Meridian,  California, 
under  Group  No.  811  California,  was 
accepted  March  28, 1989. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Shasta  National  Forest. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento, 
California  95825. 

Hennan  |.  Lyttge. 

Chief  Public  Information  Section. 

[FR  Doc.  89-11967  Filed  5-17-69:  8:45  am) 

nUJNG  CODC  4310-«Mi 


ICA-940-08-4520-12;  Group  783] 

Plat  Of  Survey;  Rlings 

May  4. 1989. 

1.  Tiiis  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
California  State  Office.  Sacramento. 
California  immediately: 

Mount  Diablo  Meridian,  Shasta  County 
T.  39  N.,  R.  1  E. 

2.  This  plat,  representing  the 
dependent  resurvey  Of  a  portion  of  the 
south  boundary  and  a  portion  of  the 
subdivisional  lines,  the  survey  of  a 
portion  of  the  subdivisional  lines  and 
the  survey  of  the  east  and  west  center 
lines  of  Sections  31  and  33  and  the  north 
and  south  center  line  of  Section  35. 
Township  39  North,  Range  1  East  Mount 
Diablo  Meridian,  California,  under 
Group  No.  783  California,  was  accepted 
March  30, 1989. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Shasta  Trinity  National  Forest. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management, 
Federal  Office  Building,  2800  Cottage 
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Way.  Room  E-2a41.  Sacramento, 
California  95625. 
Hannan ).  Lyttfa. 
Chief,  Public  Informolion  Section. 
(FR  Doc  89-11969  Filed  S-17-«9:  8:45  ain| 
I  COM  4*1«-«»4t 


[CA  MO  <6  4520-12;  Qrowp  811) 
Plat  Of  Surwy;  FMingo 

May  4. 1989. 

1.  This  plat  of  the  following  described 
land  will  be  officially  Hied  in  the 
California  State  Office.  Sacramento. 
California  immediately: 

Cooaty 


Mount 

T.  38  N..  R.  2  W. 

2.  This  plat,  representing  the 
dependent  resurvey  of  the  Seventh 
Standard  Parallel  North  along  the  south 
boundary,  and  the  east  boundary. 
Township  36  North,  Range  2  West. 
Mount  Diablo  Meridian,  California. 
under  Group  No.  811  California,  was 
accepted  March  28, 1989. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes,  lliis  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Shasta  Trinity  National  Forest. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management. 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2641,  Sacramento. 
California  95825. 

Harman  |.  Lytt|a. 

Chief.  Public  Information  Section. 

|FR  Doc.  89-11982  Filed  5-17-69:  8:45  am| 

MLUNQ  COM  4t1( 


[CA  940  00  4S2»-12;  Group  811 1 
Plat  Of  Survoy;  FNIngo 

May  4. 1989. 

1.  The  plat  of  the  following  described 
land  will  be  officially  Tiled  in  the 
California  State  Office,  Sacramento. 
California  immediately: 

Mount  Diablo  MsfMiao,  SluMta  CoMiMy 

T.  39  N..  R.  2  W. 

2.  This  plat,  represented  the 
dependent  resurvey  of  a  portion  of  the 
south  boundary.  Township  39  North. 
Range  2  West,  Mount  Diablo  Meridian. 
California,  under  Croup  No.  611 
California,  was  accepted  March  28. 1969. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 


for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  tnfoimation 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Shasta  Trinity  National  Forest 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management. 
Federal  Office  Building,  2800  Cottage 
Way,  Room  E-2841,  Sacramento. 
California  95625. 

Hennon ).  Lyttge, 

Chief  Public  Information  Section. 

(FR  Doc.  89-11963  Filed  5-17-89:  8:43  am] 

MLUNQ  CODE  431IM0-M 


(CA-040-08-4520-12;  Qroup  Sll] 
Plat  Of  Survey;  Rlings 

May  4. 1989. 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
California  State  Office.  Sacramento, 
California  immediately: 

Mount  Diablo  Meriifian.  ShMta  County 

T  38  N.,  R.  2  W. 

2.  This  plat,  representing  the 
dependent  resurvey  of  the  east 
boundary.  Township  38  North,  Range  2 
West,  Mount  Diablo  Meridian. 
California,  under  Group  No.  611 
California,  was  accepted  March  28. 1989. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  files  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Shasta  Trinity  National  Forest 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office.  Bureau  of  Land  Management 
Federal  Office  Building.  2800  Cottage 
Way,  Room  E-2841,  Sacramento, 
California  95825. 

Herman  ].  Lyttge. 

Chief  Public  Inforwation  Section. 

(FR  Doc.  89-11964  Filed  5-17-89;  8:45  amj 

MUMQ  COOC  431(M0-M 


(CA-940-09-4S20-Ut  C-12-001 

Hiing  of  Plat  of  Survey 

May  4. 1989. 

1.  This  supplemental  plat  of  the 
following  described  land  will  be 
officially  filed  in  the  California  State 
Office.  Sacramento,  California, 
immediately: 


San  Barnaidmo  MeridMn.  Riveraide  County 
T.  8  S..  R.  8  E. 

2.  This  supplemental  plat  of  the  N*A  of 
Section  2,  Township  6  South.  Range  8 
East.  San  Bernardino  Meridian. 
California,  was  accepted  April  26, 1989. 

3.  This  supplemental  plat  will 
immediately  become  the  basic  record  of 
describing  the  land  for  all  authorized 
purposes.  This  plat  has  been  placed  in 
the  open  files  and  is  available  to  the 
public  for  information  only. 

4.  This  supplemental  plat  was 
executed  to  meet  certain  administrative 
needs  of  the  Bureau  of  Land 
Management. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Office,  Bureau  of  Land  Management. 
Federal  Office  Buikling.  2800  Cottage 
Way,  Room  E-2811,  Sacramento, 
California,  9582S> 

Hennan  |.  Lyttge, 

Public  Information  Sectioit. 

(FR  Doc.  89-11968  Filed  5-17-a9: 8:45  ain| 

BILUNS  CODE  4310-4MI 


[CA-940-0»-4S20-1%Oraup  101SJ 

Plat  of  Survey;  FMnga 

May  9, 1989. 

1.  This  plat  of  the  following  described 
land  will  be  officially  filed  in  the 
California  State  Office.  Sacramento, 
California,  immediately. 

San  Bernardino  Meridian,  San  Diego  County 
T.  11  S..  R.  4  W. 

2.  This  plat  representing  the 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines,  a  portion  of  the 
boundaries  of  Tract  4,  Lot  43  of  Ex 
Mission  San  Luis  Rey,  and  the  survey  of 
the  subdivision  of  section  6.  Township 
11  South.  Range  4  West.  San  Bernardino 
Meridian,  California,  under  Group  No. 
1015  California,  was  accepted  April  7, 
1989. 

3.  This  plat  will  immediately  become 
the  basic  record  of  describing  the  land 
for  all  authorized  purposes.  This  plat 
has  been  placed  in  the  open  Hies  and  is 
available  to  the  public  for  information 
only. 

4.  This  plat  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  CaUfomia  State 
Office.  Bureau  of  Land  Management 
Federal  Office  Building,  2800  Cottage 
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Way,  Room  E-2841,  Sacramento. 
California  95825. 
Hennan  |.  Lyttge, 

Chief  Public  Information  Section. 

(FR  Doc.  89-11965  Filed  5-17-89:  8:45  amj 

BHJJNQ  COOC  43tO-40-M 


[00-942-09-4520-12] 

Colorado;  Filing  of  Plats  of  Survey 

May  11. 1989. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  Hied  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management  Lakewood, 
Colorado,  effective  10:00  a.m.,  May  11, 
1989. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east  and 
west  boundaries,  the  north  boundary, 
and  a  portion  of  the  subdivisional  lines 
and  the  subdivision  of  certain  sections, 
T.  33  N..  R.  3  W.,  New  Mexico  Principal 
Meridian,  Colorado,  Group  No.  764,  was 
accepted  April  20. 1989. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Indian  Affairs. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  south 
boundary  and  the  subdivisional  lines 
and  the  subdivision  of  certain  sections, 
T.  35  N.,  R.  5  W..  New  Mexico  Principal 
Meridian,  Colorado,  Group  No.  817,  was 
accepted  April  19, 1989. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south  and 
west  boundaries  and  the  subdivisional 
lines,  and  the  subdivision  of  sections  28 
and  33,  T.  12  S.,  R.  79  W.,  Sixth  Principal 
Meridian,  Colorado,  Group  No.  858,  was 
accepted  April  19, 1989. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south  and 
east  boundaries,  subdivisional  lines,  and 
Mineral  Survey  No.  20553,  Skeleton  No. 
2  lode,  T.  9  S.,  R.  69  W.,  Sixth  Principal 
Meridian,  Colorado,  Group  No.  893,  was 
accepted  April  7, 1989. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service,  U.S.D.A. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office, 
Bureau  of  Land  Management,  2850 
Youngfield  Street,  Lakewood,  Colorado, 
80215. 

Jack  A.  Eaves, 

Chief  Cadastral  Surveyor  for  Colorado. 
(FR  Doc.  89-11977  Filed  5-17-89;  8:45  am] 

MIXING  COOE  4310-ja-U 


[NV-930-09-4212-22] 

Filing  of  Plats  of  Survey;  Nevada 

May  5, 1989. 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
latest  filing  of  Plats  of  Survey  in 
Nevada. 

EFFECTIVE  DATE:  Filings  were  elective 
at  10:00  a.m.  on  May  1. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lacel  Bland,  Chief,  Branch  of  Cadastral 
Survey,  Bureau  of  Land  Management, 
(ELM),  Nevada  State  Office,  850 
Harvard  Way,  P.O.  Box  12000,  Reno. 
Nevada  89520,  (702]  328-6341. 
SUPPLEMENTARY  INFORMATION:  The  Plats 
of  Survey  of  lands  described  below 
were  officially  filed  at  the  Nevada  State 
Office,  Reno,  Nevada  on  the  date 
indicated. 

Mount  Diablo  Meridian.  Nevada 

T.  5  S.,  R.  55  Vi  E. — Dependent  Resurvey  and 

Survey 
T.  5  S.,  R.  56  E.— Survey 
T.  6  S..  R.  56  E.— Survey 
T.  7  S.,  R.  56  E.— Survey 
T.  20  S.,  R.  60  E.— Supplemental  Plat 

All  the  surveys  were  accepted  on 
April  19, 1989.  All  the  surveys  except  the 
supplemental  plat  were  executed  to 
meet  certain  administrative  needs  of  the 
U.S.  Air  Force.  The  supplemental  plat 
was  executed  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management. 

All  of  the  above-listed  plats  are  now 
the  basic  record  for  describing  the  lands 
for  all  authorized  purposes.  The  plats 
will  be  placed  in  the  open  files  in  the 
BLM  Nevada  State  Office  and  will  be 
available  to  the  public  as  a  matter  of 
information.  Copies  of  the  plats  and 
related  field  notes  may  be  furnished  to 
the  public  upon  payment  of  the 
appropriate  fee. 
Maria  B.  Bohl, 

Acting  State  Director,  Nevada. 
(FR  Doc.  89-11902  Filed  5-17-89;  8.45  amj 

MLUNOCOOE  4310-HC-M 


Bureau  of  Reclamation 

[INT-DSFES  89-10] 

Diamond  Fork  System,  Bonneville  Unit, 
Central  Utah  Project,  Utah 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

action:  Notice  of  public  hearing  on  the 

draft  supplement  to  the  final 


environmental  impact  statement 
(DSFES). 

summary:  Pursuant  to  section  102(2](C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Bureau  of  Reclamation 
has  prepared  a  draft  supplement  to  the 
final  environmental  impact  statement 
(DSFES)  on  the  Diamond  Fork  System. 
Bonneville  Unit  Central  Utah  Project. 
The  DSFES  was  made  available  to  the 
public  on  April  26, 1989.  Public  hearings 
will  be  held  to  receive  comments  from 
interested  organizations  and  individuals 
on  the  DSFES. 

DATES:  Public  hearings  are  scheduled  for 
June  20, 1989,  from  7  p.m.  to  9:30  p.m.  in 
Salt  Lake  City,  Utah,  and  for  ]unp  21. 
1989,  from  7  p.m.  to  9:30  p.m.  in  Provo. 
Utah. 

ADDRESSES:  The  hearings  will  be  held  at 
the  following  locations:  Red  Lion  Inn, 
255  South  West  Temple.  Salt  Lake  City. 
Utah.  Holiday  Inn,  1460  South 
University  Avenue,  Provo,  Utah. 

Address  for  Comments,  Requests  to 
Testify,  and  Further  Information: 
Projects  Manager,  Utah  Projects  Office. 
Attention:  UPO-700,  P.O.  Box  51338, 
Provo,  UT  84605;  Telephone  (801)  379- 
1000. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Larry  Fluharty  (Team  Leader,  Utah 
Projects  Office)  (801)  379-1000. 

SUPPtEMENTARY  INFORMATION: 

Organizations  and  individuals  wishing 
to  present  statements  at  the  hearings 
should  contact  the  Bureau  of 
Reclamation,  Utah  Projects  Office,  at  the 
above  address,  to  announce  their 
intention  to  participate.  Requests  for 
scheduled  presentations  will  be 
accepted  through  4  p.m.  on  June  19. 1989. 

Oral  comments  at  the  hearings  will  be 
limited  to  10  minutes.  The  hearing 
officer  may  allow  may  speaker  to 
provide  additional  oral  comments  after 
all  persons  wishing  to  comment  have 
been  heard.  Whenever  possible, 
speakers  will  be  scheduled  according  to 
the  time  preference  mentioned  in  their 
letter  or  telephone  requests.  Speakers 
not  present  when  called  will  lose  their 
privilege  in  the  scheduled  order,  and 
will  be  recalled  at  the  end  of  the 
scheduled  speakers. 

Written  comments  from  those  unable 
to  attend  or  those  wishing  to  supplement 
their  oral  presentations  at  the  hearing 
should  be  received  by  Reclamation's 
Utah  Projects  Office  at  the  above 
address  by  June  29, 1989,  for  inclusion  in 
the  hearing  record. 
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Date:  May  12, 1980. 
|(M  D.Hall, 
Deputy  Commissioner. 
[FR  Doc.  89-11910  Hied  5-17-89:  8:45  am| 
tmiiiQ  ooDt  on  at  ii 

KiifMnH  MMHi9w<>v>n  svnncv 

Receipt  of  PfopoMd  0«v«lopnMnt 
Operations  Coordination  DocmiMnt; 
Forest  Oil  Corp. 

AOCNCV:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Forest  Oil  Corporation  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Leases  OCS-G 
10785  and  96Z7,  Bloclcs  276  and  277, 
respectively.  Ship  Shoal  Area,  offshore 
Louisiana.  Proposed  plans  for  the  above 
area  provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Intracoastal  City,  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  May  11, 1989.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
ADoncsscS:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard.  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  O^ce 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44487.  Baton 
Rouge,  Louisiana  70605. 

ron  FURTHER  INFORMATION  CONTACT. 

Ms.  Angie  D.  Gobert;  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region,  Field  Operations.  Plans, 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2876. 
SUPPLEMENTAfrr  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 


public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  S  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natiiral  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
a^ected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  Section  250,34  of  Title 
30  of  the  CFR. 

Date:  May  12, 19aa 
).  Rogers  Paaicy, 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

|FR  Doc.  89-11978  Filed  5-17-89;  8:45  ara] 

MIXINO  COOC  4310-llfMI 


Receipt  of  Proposed  Deveiopment 
Operations  Coordination  Oocwnsnt; 
Forest  Oil  Corp. 

AGENCY:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  receipt  of  a  proposed 
Development  Operations  Coordination 
Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Forest  Oil  Corporation  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Leases  OCS-G 
8697  and  8700,  Blocks  347  and  386, 
respectively,  Eugene  Island  Area, 
onshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  actitities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Intracoastal  City, 
Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  May  10, 1989.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
ADONCSSCS:  A  copy  of  the  sub)ect 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans.  Louisiana  (Office  Hours:  8  a.m. 


to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Oflice  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  ORice  Box  44487,  Baton 
Rouge,  Louisiana  70805. 
FOR  FURTHCR  INFORMATION  CONTACT 
Mr.  W.  Williamson;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans. 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2874. 

SUPnCMENTARV  INPORMATION:  The 

purposed  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Sec.  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  {  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals  . 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  in  out  in  revised  Section  250.34  of 
Title  30  of  the  CFR. 

Date:  May  11, 198& 
|.  Rogais  Fancy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 
[FR  Doc.  89-11960  Filed  S-17-89;  8:45  am] 

nUJNQ  CODE  4*10 


Development  Operations  Coordination 
Document;  OOECO  Oil  and  Gas  Co. 

agency:  Minerals  Management  Service. 

action:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
ODECO  Oil  &  Gas  Company  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  6989,  Block  22,  Green 
Canyon  Area,  offshore  Louisiana. 
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Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
existing  onshore  bases  located  at  Dulac 
and  Houma,  Louisiana. 

date:  The  subject  DOCD  was  deemed 
submitted  on  May  9, 1989.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 

ADDRCSSCS:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  ai 
the  Public  Information  Office.  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard.  Room  114.  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  al 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4th  Street.  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a.m.  lo  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  lo  the 
Coastal  Management  Section.  Attention 
OCS  Plans.  Post  Office  Box  44487.  Baton 
Rouge,  Louisiana  70805. 

FOR  FtmTHER  INFORMATION  CONTACT! 

Michael  J.  Tolbert:  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans. 
Platform  and  Pipeline  Section. 
Exploration/Development  Plaqs  Unit, 
Telephone  (504)  736-2867 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  197&  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  %  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  E)OCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31. 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  5  250.34  of  Title  30  of 
the  CFR.     -. 


Date:  May  10. 1989. 

|.  Rogers  Peafcy. 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc.  89-11974  Filed  5-17-89;  &Ab  am] 

BILUNQ  COOC  4S10-4M.4I 

Development  Operations  Coordination 
Document;  Sandef  er  Offshore 
Operating  Co. 

AGENCY:  Minerals  Management  Service. 
ACTION:  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 

SUMMARY:  Notice  is  hereby  given  that 
Sandefer  Offshore  Operating  Co.  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  6566.  Block  44,  West 
Cameron  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Cameron,  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  May  B.  1989.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans.  Louisiana  (Office  Hours:  8  a.m. 
(0  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  North  4lh  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans,  Post  Office  Box  44487.  Baton 
Rouge.  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angie  D.  Gobert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region.  Field  Operations.  Plans, 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2876. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978.  that  the 


Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contamed  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  S  350.34  of  Title  30  of 
the  CFR. 

Dated:  May  9. 1989. 

).  Rogers  Pearcy, 

Regional  Director.  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  89-11975  Piled  &-17-89: 8.45  am) 


National  Park  Service 

Organ  Pipe  Cactus  National 
Monument;  General  Management  Plan 

Summary:  The  National  Park  Service 
has  initiated  scoping  for  a  General 
Management  Plan  for  the  Organ  Pipe 
Cactus  National  Monument.  Pima 
County,  Arizona.  Various  alternatives 
for  the  future  management  of  the 
monument  will  be  explored  and  from 
these,  a  proposed  management  plan  will 
be  developed.  The  proposed  plan  and 
alternatives,  accompanied  by  an 
environmental  assessment  or 
environmental  impact  statement 
depending  on  the  potential  impacts  of 
the  actions,  will  then  be  circulated  to  the 
public  for  review  and  comment.  The 
date  of  release  of  the  draft  plan  and 
environmental  document  has  not  been 
determined  at  this  time. 

Persons  wishing  to  comment  or 
express  concerns  on  the  future 
management  directions  for  Organ  I^pe 
Cactus  National  Monument  should 
address  such  comments  or  any 
questions  on  the  process  to: 
Superintendent.  Organ  Pipe  Cactus 
National  Monument.  Route  1,  Box  100. 
Ajo,  AZ  85321. 

All  comments  regarding  scoping  of  the 
proposed  plan  should  be  received  within 
60  days  of  the  date  of  this  Notice. 
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Date:  May  2, 1980. 
SUntey  T.  Albright. 
Regional  Director,  Wentem  Region. 
PH  Doc  89-11342  Filed  5-17-88:  8:45  am] 
MUJNO  COM  ai«-rMi 

Meelino  Of  the  Qatea  Of  ItM  Arctic 
Subetofnce  Reeource  Comtnteeion 

AOmCV:  National  Park  Service:  Interior. 
ACTION:  Subsistence  Resource 
Commission  meeting.  

■UMMAWY:  The  Alaska  Regional  Office 
of  the  National  Park  Service  announces 
a  forthcoming  meeting  of  the  Gates  of 
the  Arctic  Subsistence  Resource 
Commission. 

The  following  agenda  topics  will  be 
discussed: 

(1)  Call  to  order. 

(2)  Introduction  of  guests. 

(3)  Elect  Chairman. 

(4)  Review  of  minutes  from  last 
meeting. 

(5)  Review  of  Secretary  of  the 
Interior's  response  to  the  Subsistence 
Hunting  Plan  recommendation. 

(6)  Work  on  re-draft  of  Subsistence 
Munting  Plan  recommendation. 

(7)  Update  of  National  Park  Service 
plans/activities. 

(8)  Old  and  New  Business. 

(9)  Adjourn. 

DATE  The  meeting  will  begin  at  1:00  p.m. 

on  June  7. 1989.  continue  lune  8, 1989. 

and  conclude  the  afternoon  of  June  9. 

1989. 

ADOMSS:  The  meeting  will  be  held  at: 

Wedgewood  Manor,  "C  Room.  212 

Wedgewood  Drive,  Fairbanks,  Alaska 

99701. 

MM  RNrrHUI  INFOmiATlOW  CONTACT. 

Roger  |.  Siglin,  Superintendent.  P.O.  Box 

7468a  Fairbanks.  Alaska  99707,  Phone 

(907)  456-0281  in  Fairbanks. 

•UfMJnMNTAIIY  INPORMATION:  The 


Country 


Singapore. 

Thailand 


Investigation  No. 


303-TA-19  (RnaD 
303-TA-20  (Final). 


Gates  of  the  Arctic  Subsistence 
Resource  Commission  is  authorized 
under  Title  VIII,  section  808,  of  the 
Alaska  National  Interest  Lands 
Conservation  Act.  Pub.  L  96-487.  and 
operates  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Richard  J.  Stemnark. 
Deputy  Regional  Director. 
[PR  Doc.  89-11647  Piled  5-17-88:  &45  am] 
■UMQ  OOOt  4S10-70-M 


[Ordw  Na  7;  Amdt  Na  7] 

Supcflntendenta,  of  aL,  Western 
Region;  Delegation  of  Authority 

Western  Region  Order  No.  7. 
approved  March  3, 1972.  and  published 
in  the  Federal  Register  of  March  28. 
1972,  (37  FR  6328).  as  amended,  set  forth 
in  section  2  certain  authority.  This 
amendment  changes  paragraph  (d)  to 
read  as  follows  and  deletes  paragraphs 
(h),  (h)(1).  (h)(2).  (h)(3),  (i).  (i)(l).  and 
(i)(2). 
Section  2.  Delegation  *  *  * 

(d)  Chief,  Land  Resources  Division. 

The  Chief,  land  Resources  Division,  is 
authorized  to  execute  the  land 
acquisition  program,  including 
contracting  for  acquisition  of  lands  and 
related  properties,  and  acceptance  of 
offers  to  sell  to  or  exchange  with  the 
United  States,  lands  or  interests  in 
lands,  and  to  execute  all  necessary 
agreements  and  conveyances  incidential 
thereto;  to  accept  deeds  conveying  the 
United  States  lands  or  interests  in  lands: 
to  approve  on  behalf  of  the  National 
Park  Service  offers  of  settlement  in 
condemnation  cases;  to  provide 
relocation  assistance;  and  to  approve 
claims  for  reimbursement  under  Pub.  L 
91-646.  as  amended. 


Date:  March  6, 1989. 

W.  Lowell  White. 

Acting  Regional  Director. 

(FR  Doc.  89-11843  Filed  .V-17-B9;  8:45  am] 

MLLMO  COOC  4S10-70-M 


Product 


INTERNATIONAL  TRADE 
COMMISSION 

(kivaMgetiom  No*.  303-TA-19  and  20 
(Final)  and  731-TA-991-3M  (FinaO 

Antifriction  Bearinga  (Other  Ttian 
Tapered  Roller  Boaringa)  and  Parts 
Tliereof  From  The  Federal  Republic  of 
Germany,  France,  Itaiy,  Japan, 
Romania,  Singapore,  Sweden, 
Thailand,  and  the  United  Kingdom 

Determinations 

On  the  basis  of  the  record  •  developed 
in  its  countervailing  duty  investigations, 
the  Conunission  has  made  its 
determinations  pursuant  to  section  303 
of  the  Tariff  Act  of  1930  (19  U.S.C.  1303) 
(the  Act).  In  the  tabulation  of  the 
Commission's  determinations  which 
follows,  a  determination  of  "affirmative" 
indicates  that  the  Commission 
determines  that  an  industry  in  the 
United  States  is  materially  injured  by 
reason  of  imports  of  the  following 
products  •  which  have  been  found  by 
the  Department  of  Conunerce  to  be 
subsidized  by  the  Governments  of  the 
cited  countries: 


'  The  record  is  defined  in  »ea  207.2(h)  of  Ihe 
CommiMion's  Rulet  of  Practice  and  Procedure  (19 
CFR  a07.2(h)). 

»  A  determination  of  "negative"  indicate*  that  the 
CommlMion  determines  that  an  industry  in  the 
United  States  is  not  materially  injured,  nor 
threatened  with  material  injury,  nor  is  the 
establishment  of  an  industry  in  the  United  States 
materially  retarded,  by  reason  of  imports  of  such 
products. 


Ball  twaringa  and  parts  thereof  ■ 

Spherical  roller  bearinga  and  parts  thereot '.. 
Ball  bearings  and  parts  thereof 


Det( 


Affirmative.' 

Negative. 

Affirmativa.' 


•  Baa  bearings  and  parts  thereof  from  Singapore  and  Thailand  subject  to  iriveaBgatioo  mdude  Ml  Iw^rtngtMJefhwg^  W»h*^^ 
Mitt  MraoMTMM  sSSSs  oTSS  UnSedsSes  AnnotalKl  frSUSA)ilirn8  SSriOlO  and  681.1030);  macNnery  p«tiioontain«»g  "^ 'J**2S?h2,£2rffi  ^ 
SS*K?i^ffi  lS25Sr»i^  SpS^^  681.3900):  and  paiji  oj  motor  X25SSL22!???,!?<5SUlMrX*^^ 

wSSnpIwS^^  682S^M)orts  Of  these  products  are  dasaified  under  the  foiiowwg  Harmonned  Tanff  Schedule  of  the  United  States  (htj>) 

*'*^?:S'&ij:^^'S^  or  determma^on.  in  Inv.  No..  303-TA-19.20  (RnaO  or  ....  No. 

2r?^i^^'s?r3a)!".???.otn^^^ 


On  the  basis  of  the  record  developed 
in  its  antidumping  investigations,  the 
Commission  has  made  its 


determinations  pursuant  to  section 
735(b)  of  the  Act  (19  U.S.C.  1673d(b)).  In 
the  tabulation  of  the  Commission's 


determinations  which  follows,  a 
determination  of  "affirmative"  indicates 
that  the  Commission  determines  that  an 
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industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 


of  the  following  products  which  have 
been  found  by  the  Department  of 


Commerce  to  l>e  sold  in  the  United 
States  at  less  than  fair  value  (LTFV): 


Country 


Federal  Republic  ol 
Germany 

Federal  RepubiK  of 
Germany. 


Franca. 


Italy 


Japan. 


Roman*  . 


Singapore 

Sweden 

I 

Thailand.. 

United  Kmgdom 


investigation  No. 


731-TA-391  (Final). 
731-TA-391  (FmaQ.. 


731-TA  -392  Fmall.. 


731-TA-3a3  (Fina^ 


731-TA-394  (Final). 


731-TA-395  fflnaq. 

731-TA-396  (Fmaf). 
731-TA-397  (Flnrt). 

73t-TA-396(Final).. 
731-TA-399  (Final) - 


Product 


Ball  beanngs  and  parts  tfiereol ' 


Spherical  roller  beanngs  and  parts  thereot  •... 
Cylindrical  roller  t>eanngs  and  parts  thereof  '^ . 


Needle  roller  bearings  and  parts  thereof  • 

Speherxal  plain  beanngs  and  parts  Ihereoi  ■". 

Slewing  rings  '  • 

Ball  beanngs  and  parts  thereof 

Spherical  roSer  beaiingi  and  pafts  tteraol.. 


Cylindrical  roler  beiiriBi  and  parte  thereof- 

Needle  roliet  bearings  and  parte  ttiereof 

Sphencal  plain  bearings  and  parte  thereof-.. 

Slowirvg  rings 

Ball  bearings  and  parte  twreof 

sphencal  roller  bearings  and  parts  thereof.- 
Cyhndncal  roller  bearings  and  parte  thereof.. 

Needle  roller  bearings  and  parte  ttiereof  - 

Slewing  nr^ 

Ball  bearings  and  parts  thereof 

Sphencal  roller  bearings  and  parte  thereof... 
Cylindrical  roller  beamgs  and  parte  thareof .. 

Needle  roller  bearings  and  parts  thereof 

Spherical  plam  bearings  and  parte  thereof.-. 

Slewwig  rings „... 

Ball  bearings  and  parte  thereof 

Spherical  roSer  bearings  and  parte  twreol.-. 

Slewing  rmgs _ 

Ban  bearings  and  parte  thereof 

Stewing  rings ,, ,, 

Ban  bearings  and  parte  thereof  ..„ 

Sphericat  roller  bearings  and  parte  thereof.. 


Cyfindrical  roller  bearings  and  parte  thereof 

Slewing  rmgs _ _ 

Ball  bearings  and  parte  ttiereof 

Slewing  rings _._ 

Ball  bearings  and  parte  tttereot.. 


Spherical  roller  beanngs  and  parte  ttieraof.. 
Cylindrical  roSer  bearings  and  parte  thereof- 

Needle  roller  tiearings  arxl  parts  thereof 

Slewing  nngs 


Determnation 


Affirmative ' ' 

Negative. 
AMnnaSM.* '  • 

Negative. 
Atfirmative.* 
Negative. 
AlkrmaSra." 

Atf«inati«e.i>  <* 
Negative. 
Affrmative. 
NegaSve. 
AMimiali««.>*  ■< 
Negafeve. 
Affcrmative."  "  ' 
Negative. 


AMrmaiwe."  >« 
Nega*va.'>  >* 
Attomatwe."  ■>  ' 
Negative. 
Aftirmatrve. '  * 
Negative. 
AfSrmalive.'* 
Negative." 
Negative." 
Aflirmative. " 
Negative.' 
AMrmative.'*  ■■ 
NegaSve 
Alfsmatowe.**  '*' 
Negative  " 
Affrmative.'* 
NegaSve." 
Afiirmalive.'*  •• 
Negairve. 
Affnnalive."  '•  ' 
Negative. 
NegalMe  " 


lt«n«  R2^25?^2iJ?^nr^t!5°^  beM  beanngs  and  parts  thereoT  mclude  the  toNowmg  articies.  whether  mounted  or  unmounted  an^ncaon  bats  (TSUSA 
68037^12oa?S  ^^71 J-  ^  ??f?'S^'??'J/'Sn^,^^^"i  ^^^  "*"  680.3300).  baH  beaf«gs  (ndudmg  radal  baH  bearmas)  arxl  parts  thereof  rSuSA  rtems 
681  oIaoi^^22;.S?S;^  «l.^?l'^-^*°-2I!ii^^^^2  6^3^2^-  »«<  680  3728l  ban  bearing  M)e  o*ow  btocKs  aoo  pans  ifeeoi  (TSUSA  -terns  68i  O-iO  a.«l 
mn«  f-SwSf  iS^rt^^trfXrS^t^-  ""^^^.-^T  '^'^^'  """^  '"^  °^"^  '^'^'  '"^SUSA  Items  661  1010  arx)  681  '030,  arxj  ome  tjear'xjs  it.ctpt  tapered 
nttS  l^^^tl^lS^t^^  r^^^     "^^  680  39601   ano  wheel  hub  units  wh«h  emotov  bats  as  the  roUmg  eM>rrx>f«  entenng  urxJe.  TSUSA  «err  692  aSTall 

8?08  99  50"  ^*^^^-  »*»2  »»  «>•  848?  99  10.  8482  99  70.  8483  20  40.  8483  20  80   8483  30  40.  8483  30  80.  8483  90  20   S483  90  30  8483  90  70   8708  «)  50   arS 

Comi^!^  2*!2r-^?.?S*!I!!^  1^1  ^'"?Ii  ^^^  aOd.tior.ally  maoe  a  negative  delermmation  legardmg  an  industry  proouoog  wheel  hob  unrts  Although 
SS^^^^lS^£?^^!Sf^^Jf?*  "  **^  °*^  ^**  "  ""^^^  categones  m  rts  final  determinatKXis.  daw  cdtected  by  the  CommosiSn  wrth  respect  to  w»«e»»3b 
^^Mb^^M^i^^t^^S^I^.SJ!^''^''^  "^  '"^  '^'""^  ^^^^  employed  ball  beanngs  as  the  roriKig  etemem  the  rest  or  fhe  Comnussooers  dd  not  treat 

retrcMctwIy^""""**^  ""^  determines,  pursuant  to  section  7-J5<bK4)(al.  that  cntical  circumstances  do  not  exist  such  that  it  «  necessary  to  impose  the  luty 

nfix[^i^:l!!'^-^,^'^^L!l!^^^)l''l..^"^^ ^^"'^  ^"^  ^'^^  '^^'  '^'"*  •'^  lollowing  articles,  whether  mounted  or  unmounted:  antrtndion  roics 
681^0^  ^S5^|:  .SSf^^^  'T^  ^"^  P*^*  "^^  *^^^*  *^^  660  3952),  roller  beanng  type  pillow  blocks  and  parts  thereof  fTSUSA  items 
i^^rt^t  ,J^^..^>L.  ^^^J^"??'^^^  cartridge  and  hanger  units,  and  parts  thereot  (TSUSA  items  661.1010  wid  681  1030):  and  other  beanngs 
TSl^^  rST^  ^Ss'^t'^^^  parts  thereof  (TSUSA  rtem  80  3960)  and  wheel  hub  umtt  whch  employ  sphencal  roSers  as  the  rdhng  element  enlenrigi-^ 
..A^tCS-  ft«i?^h<?  »S^iJ^?K^fT?,^rSlco'^'l:Tn^'fo'S  '°  •^estigatwn   Imports  of  these  products  are  dassrfied  under  the  foilowi^  HTS 

870S5a5r87^MM'a^^M8«50^  8482  99  50.  a48i99.70.  8483.20  40,  8463.20.80,  8483 JO  40,  8483  30  80,  6483  90  20,  6483  90  30,  6483  90  70. 

a«;ii'<S^rt£lfS?l^J*!SL''IIS2*S^'.2?l?^  ***  »***  •'*'*«=*  "****"  •*  toSowng  wtides.  whether  mounted  or  unnvjunted   anufrvjtran  loaers 

hLm^,.^  fS?S^*'..25L'^^rS*'^  "^.^^^  and  parts  thereof  (TSUSA  items  661.0410  arid  661.0430):  roSer  beanng  type  flange.  taKe^,  cartridge  and 
a^whS  h,S^JSfl,^^1^l;?  'I!!I*,^^°^°  '^  681  1030);  and  other  beanngs  (except  tapered  roller  beanngs  and  SarSmere6l  fTSUSA  rtem  6803960) 
t^i^1?J^^Ji2iri»J^.''^«2l'"*^:2!^*  **,  '►*.'0«'^  ele"»«*  e^ef-^  "rnter  TSUSA  Hem  692.3295,  an  mher  items  entenng  under  this  -em  are  nol 
l^«l>^  2n^!S^^?^  SS?2.  Q^'^o^I^^Sf!  If^^^i?*'®*^  ""^^  ^  (oHowing  HTS  subheadmgs:  6462.50  00,  6482  80  00,  6482  91  00  6482  99  70  6463  20  40. 
6483M.80jB4e3  30  40.  8483  30.60.  6463.90.20,  6483.90  30.  8483.90.70,  8708.50.50.  8708.60  50  ai38708  99  50 

«  Vice  Chairman  Cass  dissenting. 

'  Commissioner  Lodwicfc  diuenting 
retroactiwly^*'^**""  "^  detemmnes,  pursuant  to  sectw  735(b)(4)(a).  that  critkal  circumstances  do  not  exist  such  that  it  is  necessary  to  »npose  rhe  duty 

n'iu^i.Sm^^^f^rJ^^SL'T^^^^"^-  S®®**!?  '^^""es  and  oarts  thereof  include  the  tonowing  articles,  whether  mounted  or  unmounled:  antitnclion  roNeis 
ha^iif:^-Sr  !SS  -  '•.K°^^.'lS?r^J*^  '****  **°^^  ^"•^  P^^^^  '^^^*  (TSUSA  Hems  681.0410  and  681  0430);  roSer  beanng  type  flange,  fake-up  cartnOge  and 
a^S^SJS^.^?^JKf^I^Hr^^"*^  ^^^°'°  ^"'^  ^'  '°30);  and  other  bearings  (except  tapered  roller  beanngs  andjLrte  thereSi  (TSUs!a  i«em  esfiMeO^ 
ano  Wheel  tyb  urwts  wtiich  employ  needle  rollers  as  the  roiling  element  er>ienng  under  TSUSA  item  692  3295:  all  other  rtems  eotennp  under  th«  item  are  not  sublet 

BdRT^?Sf  iSSq  vPSroiiQ^S^ 'S???^  .51^5^!,'^  ""'*^'  "^  following  HTS  subheadings:  6482  40.00,  8482  80  00,  6482  91.00.  8482  95  70,  8483  20  40, 
8483  2060.  8463.30  40.  6483  30.60,  6483  90.20.  8483.90  30.  6383  90  70,  8706  50  50.  8708.60  50  and  8706.99  50 

ni>«  'hofLSIl''12S!l"'iJ'lSf  JII!!!^*'!£!5-  3I*;f«al  plam  beanngs  and  parts  Ihereoi  mclode  the  following  art^les,  whether  mounted  or  unmounted  alt  sphencai 
R^-joSf  ^«^IS^  *  ^!  «"it*>r  rolling  etements  and  include  sphencal  plain  rod  ends.  Spherical  plain  beanngs  entering  under  TSUSA  items  681  3900  and 

l4l3'!o'A1Sr3olr6:8^?'2o"^3'SS^*^^  '""^  "•  "^  ^°****  «•«  '*'«^  "^  "^  ""^^  "^S  suiheao. 


•  subheadings 
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.under 
r.49.90. 


"  For  purpoM*  ol  those  invesUgBtions.  tlewtng  rings  are  large  antifriction  bearings  emptoyinQ  eittier  ban  and/or  roller  bearings  m  roHing  elements  •ntertng 
TSUS  Mama  JM.M  and  664.10.  Irnports  o(  these  products  are  classified  under  the  foNoiwing  HTS  subheadings:  6431.39.00,  8431  49.10,  and  6431. 

■*  Vlo«0«ajn|w  CMa^nenttna 

"  Conwnisaionar  \joiMck  disasfillng.  ..      .  . 

'•  The  ComnMon  also  deterrrwies.  pursuant  to  section  735(bM4){a).  that  critical  orcuinstances  do  not  exist  such  that  it  is  necessaiy  to  impose  the  duty 
retroacUMty 

'•K 


>*  Vice  Chairman  Cass  dissentinQ. 


'  n  applicable. 

'  The  Commission  also  determines,  pursuant  to  section  735(bM4>(a).  that  critical  circumstances  do  not  exist  such  that  H  is  necessary  to  impose  the  duty 
retroactively. 

■*  Comrmeaionor  LodiMCk  dissaming. 

Background 

On  September  6. 1968,  and  November 
9. 1986.  respectively,  the  United  States 
Department  of  Commerce  published  in 
the  Federal  Ragistar  (53  FR  34329)  and 
(53  FR  45312)  its  preliminary 
determinations  that  imports  from 
Singapore  and  Thailand  of  antifriction 
hearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  are  being 
subsidized  by  the  governments  of 
Singapore  and  Thailand  and  that 
imports  of  such  merchandise  from  the 
Federal  Republic  of  Germany,  France, 
Italy.  Japan.  Romania.  Singapore. 
Sweden.  Thailand,  and  the  United 
Kingdom  are  being  sold  in  the  United 
States  a  less  than  fair  value  (LITV). 
Accordingly,  effective  September  6. 
1988,  and  November  9. 1968. 
respectively,  the  Commission  instituted 
corresponding  final  countervailing  duty 
and  antidumping  investigations  under 
the  applicable  provisions  of  the  Tariff 
Act  of  1930  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded  by  reason  of  imports 
of  such  merchandise  into  the  United 
States. 

Notice  of  the  institution  of  the 
Commission's  final  investigations  and  of 
a  public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Offlce  of  the  Secretary, 
U.S.  International  Trade  Commission. 
Washington.  DC  and  by  publishing 
notices  in  the  Federal  Register  of 
October  13. 1968  (53  FR  40137)  and 
December  14. 1988  (53  FR  50304).  The 
Commission's  public  hearing  held  in 
connection  with  these  investigations 
took  place  in  Washington.  DC.  on  March 
30. 1969.  and  all  persons  who  requested 
the  opporttmity  were  permitted  to 
appear  in  person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  of  May  8, 
1989.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2185 
(May  1989),  entitled  "Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings)  and  Parts  Thereof  From  the 
Federal  Republic  of  Germany.  France, 
Italy.  Japan,  Romania.  Singapore, 


Sweden.  Thailand,  and  the  United 
Kingdom:  Determinations  of  the 
Commission  in  Investigations  Nos.  303- 
TA-19  and  20  (Final)  and  731-TA-391- 
399  (Final)  Under  the  Tariff  Act  of  1930. 
Together  With  the  Information  Obtained 
in  the  Investigations." 

By  Order  of  the  Commission 
Kemieth  R.  Mason. 

Secretary. 

Issued:  May  12. 1989. 

IFR  Doc.  89-11879  Filed  5-17-89:  S:4S  am| 

BNJJNO  COK  TUO-M-M 

(Investigation  No.  337-TA-289] 

Certain  Concealed  Cabinet  Hinges  and 
Mounting  Platat;  Cliange  of 
Commiaslon  Investigative  Attorneys 

Notice  is  hereby  given  that,  as  of  this 
date,  Gary  M.  Hnath.  Esq.  and  John  R. 
Kroeger,  Esq..  of  the  Office  of  Unfair 
Import  Investigations  will  be  the 
Commission  investigative  attorneys  in 
the  above-cited  investigation  instead  of 
Cheri  M.  Taylor.  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Respectfully  submitted. 
Lynn  I.  Lavine, 

Director,  Office  of  Unfair  Import 
Investigations. 

Dated:  May  8. 1989. 

[FR  Doc.  89-11871  Filed  5-17-88:  B:43  an  i 
MUMQ  CODE  70M-0>-«I 

[Investigation  No.  337-TA-2S4] 

Certain  Electric  Power  Tools,  Battery 
Cartridges,  and  Battery  Ctiargers; 
Commission  Decision  Not  to  Review 
Initial  Determination  Granting  Motions 
for  Termination  of  ttie  Investigation  as 
to  Two  Respondents  on  ttie  Basis  of 
Settlement  Agreements 

AQINCY:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  ("ID") 


issued  by  the  presiding  administrative 
law  judge  ("ALJ")  which  grants  motions 
for  termination  of  the  subject 
investigation  as  to  two  respondents  that 
have  entered  into  settlement  agreements 
with  the  complainants. 

FOR  niRTHER  INFORMATION  CONTACH 

P.  N.  Smithey.  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-252- 
1061. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  subject  investigation  is  being 
conducted  to  determine  whether  there  is 
a  violation  of  section  337  of  the  Tariff 
Act  of  1930  (19  U.S.C.  S  1337  (1982).  as 
amended  by  section  1342  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988.  Pub.  L  No.  lOQ-418. 102 
Stat.  1107  and  1212-1216  (1988))  in  the 
importation  or  sale  of  certain  electric 
power  tools,  battery  cartridges,  and 
battery  chargers  from  Taiwan.  The 
complainants  are  Makita  U.S.A..  Inc. 
("Makita"),  and  its  subsidiary.  Makita 
Corporation  of  America  ("Makita"). 
Seventeen  domestic  firms  and  foiuieen 
Taiwanese  firms  were  named  as 
respondents,  Makita's  complaint  alleges 
that  each  respondent  has  engaged  in  one 
or  more  of  the  following  unfair  acts  or 
unfair  methods  of  competition  in  the 
importation  or  sale  of  the  accused 
Taiwanese  merchandise:  infringement  of 
Makita's  common-law  or  registered 
trademarks;  false  representation;  false 
advertising;  passing  off.  See  53  FR  31112 
(Aug.  17, 1988)  as  amended  by  53  FR 
47586  and  47587  (Nov,  23, 1988). 

On  April  7, 1989,  the  ALJ  issued  an  ID 
(Order  No.  91)  granting  motions  for 
termination  of  the  investigation  as  to 
respondents  The  Home  Depot.  Inc. 
("Home  Depot")  and  International 
Consumer  Brands.  Inc.  ("ICB").  See  54 
FR  16008  (May  20. 1989).  Termination 
was  ordered  because  Home  Depot  and 
ICB  have  entered  into  settiement 
agreements  with  Makita.  ICB  also  has 
entered  into  a  licensing  agreement  with 
Makita.  Home  Depot  and  Makita  have 
made  arrangements  to  enter  into  a 
similar  licensing  agreement  if  and  when 
ICB  stops  selling  the  battery  cartridges 
that  are  the  subject  of  ICB's  licensing 


agreement  or  Home  Depot  stops  doing 
business  with  ICB.  The  ALJ  found  that 
the  motions  for  termination  were 
properly  filed  and  that  termination  of 
the  investigation  as  to  Home  Depot  and 
ICB  would  not  have  an  adverse  impact 
on  the  public. 

No  party  petitioned  for  review  of  the 
ID.  and  the  Commission  determined  that 
there  was  no  basis  for  ordering  a  review 
on  its  own  motion.  &e  interim 
Commission  rule  210.55, 53  FR  33043  and 
33071  (Aug.  29. 1988)  (to  be  codified  at 
19  CFR  210.55).  By  virtue  of  the 
Comml68ion'8  determination  not  to 
review  the  ID.  it  has  become  the 
Commission's  final  determination  on  the 
matters  in  question.  See  interim 
Commission  rule  210.53rh],  53  FR  33043 
and  33070  (Aug.  29. 1988)  (to  be  codified 
at  19  CFR  210.53(h)). 

Public  inspection 

Copies  of  the  following  docimients  are 
available  for  public  inspection  diuing 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  500  E 
Sti«et  SW.,  Docket  Section,  Room  112, 
Washingtoa  DC  20436,  telephone  202- 
252-1000:  the  nonconfidential  version  of 
the  ID;  the  motions  for  termination 
(Motions  Nos.  284-129  and  284-130);  the 
public  inspection  copies  of  the 
settiement  and  licensing  agreements;  the 
public  interest  statement  of  the 
Commission  investigative  attorneys 
with  respect  to  the  motions  for 
termination;  and  all  other 
nonconfidential  docimients  on  the 
record  of  the  investigation.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  Commission 
TDD  terminal  on  202-252-1810. 

By  Order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretary. 
Issued:  May  11, 1989. 

[FR  Doc.  89-11872  Filed  5-17-89;  8:45  amj 

BtLUNQ  CODE  702(Ma-« 

tlnv.No.337-TA-283] 

Certain  Electronic  Dart  Games; 
Commission  Decision  Not  to  Review 
an  Initial  Determination  Terminating 
the  Last  Two  Respondents  on  ttte 
Basle  of  Coneent  Orders;  Issuance  of 
Consent  Orders;  Termination  of 
Investigation 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 
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:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  7)  issued  by  the  presiding 
administrative  law  judge  (ALJ) 
terminating  the  above-captioned 
investigation  with  respect  to  the  last  two 
respondents  on  the  basis  of  consent 
orders,  thereby  terminating  the 
investigation. 

addresses:  Copies  of  the  ID  and  all 
other  nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  public  inspection  during 
official  business  hours  (&-45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street.  SW.,  Washington,  DC  20436, 
telephone  202-252-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Calvin  Cobb,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.. 
Washington.  DC  20436.  telephone  202- 
252-1103. 

Hearing  impaired  individuals  are 
advised  that  information  about  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal.  202- 
252-1810. 

SUPPLEMENTARY  INFORMATION:  On  April 
5, 1989,  the  presiding  ALJ  issued  an  (ID) 
granting  complainant  Arachnid,  Inc's 
motion  to  terminate  the  investigation 
with  respect  to  the  only  remaining 
respondents,  Cortina  International 
Corporation  and  Jui-Sheng  Lin.  on  the 
basis  of  consent  orders. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  S  210.53  of 
the  Commission's  Interim  Rules  of 
Practice  and  Procedure  (53  FR  33070, 
Aug.  29, 1988). 

By  Order  of  the  Commission. 
Kemieth  R.  Mason, 
Secretary. 

Issued:  May  10, 1989. 
[FR  Doc.  89-11873  Filed  5-17-89:  8:45  am] 

BILLING  COOE  702O-O2-«i 


Ilnvestigation  No.  337-TA-252] 

Certain  Heavy-Duty  Mobile  Scrap 
Stiears;  Change  of  Commission 
Investigative  Attorney 

Notice  is  hereby  given  that,  as  of  this 
date,  David  A.  Guth,  Esq.,  of  the  Office 
of  Unfair  Import  Investigations  will  be 
the  Commission  investigative  attorney 


BEST  COPY  AVAIUBLE 


in  the  above-cited  investigation  instead 
of  Deborah  S.  Strauss.  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Fefleral  Register. 

Respectfully  submitted. 
Lynn  I.  Levine. 

Director.  Office  of  Unfair  Import 
Investigations.  500 E Street,  SW..  Wasbinfiton, 
DC20436. 

Dated:  May  a  1989. 
[FR  Doc.  89-11874  Filed  5-17-89:  8:45  im) 

■LLMQCOOE  TVaO-U-M 

Dismissal  of  Request  for  Institution  of 
a  Section  751(b)  Review  Investfgation; 
Natural  Bristle  Paint  Brushes  From  the 
People's  Republic  of  China 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Dismissal  of  a  request  to 
institute  a  section  751(b)  review 
investigation  concerning  the 
Commission's  affirmative  determination 
in  investigation  No.  731-TA-244  (Final), 
Natural  BrisUe  Paint  Brushes  from  the 
People's  Republic  of  China. 

SUMMARY:  The  Commission  determines, 
pursuant  to  section  751(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C  1675(b))  and  rule 
207.45  of  the  Commission's  rules  (19  CFR 
207.45),  that  the  request  does  not  show 
changed  circumstances  sufficient  to 
warrant  institution  of  an  investigation  to 
review  the  Commission's  affirmative 
determination  in  investigation  No.  731- 
TA-244  (Final),  regarding  natural  bristle 
paint  brushes  from  the  People's  Republic 
of  China. » 

FOR  FURTHER  INFORMATION  CONTACT: 

Judith  Zeck  (202-252-1199).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Sti%et  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  '1  is  matter  can  be 
obtained  by  contacting  the 
Comm^sion's  TDD  terminal  on  202-252- 
1810.  Phrsons  with  mobility  impairments 
who  wnl  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  6. 1986.  the  Commission    "^ 
issued  its  determination  in  investigation 


'  Natural  bristle  paint  brushes  are  provided  for  in 
item  9603.40.40  of  the  Harmonized  Tariff  Schedules 
of  the  United  States  (USITC  Pub.  2030)  (Formerly  in 
item  750.65  of  the  Tariff  Schedules  of  the  United 
States.) 
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No.  731-TA-244  (Final).  Natural  Bristle 
Paint  Brushes  from  the  People's 
Repeblic  of  China  (51 FR  4662).  The 
Commission  determined  that  an  industry 
in  the  United  States  was  threatened 
with  material  injury  by  reason  of 
Imports  from  the  People's  Republic  of 
China  of  natural  bristle  paint  brushes, 
except  artists'  brushes,  which  had  been 
found  by  the  Depertment  of  Commerce 
to  be  sold  at  less  than  fair  value  (LTFV). 
On  February  14, 1986,  the  Department  of 
Commerce  issued  an  antidumping  duty 
order,  notice  of  whidi  was  published  in 
the  Fedsial  Raster  (51  FR  5580). 

On  Febniaiy  28. 1988.  the  Commission 
received  a  request  to  review  its 
affmnative  determination  in 
investigation  No.  731-TA-244  (Final) 
pursuant  to  section  751(b)  of  the  act  (19 
U.S.C  ie75(b)).  The  request  was  Tiled  by 
counsel  on  behalf  of  A.  Hirsh,  Inc.,  an 
importer  of  natural  brisde  paint  brushes 
from  the  People's  Republic  of  China. 

On  March  23. 1988,  the  Commission 
published  a  request  for  written 
comments  in  the  Fadaral  Register  (53  FR 
9496)  as  to  whether  the  changed 
circumstances  alleged  by  the  petitioner 
were  sufficient  to  warrant  a  review 
investigation.  Comments  were  supplied 
by  counsel  on  behalf  of  the  Paint 
Applicators  Trade  Action  CoaUtion 
(PATAC)  opposing  the  institution  of  a 
review  investigation.  PATAC  represents 
a  number  of  domestic  manufacturers  of 
paint  brushes  who  were  members  of  the 
United  States  Paint  Brush 
Manufacturers  and  Suppliers  Ad  Hoc 
Import  Action  Coalition  that  petitioned 
for  relief  in  the  wiginal  investigation 
(731-TA-244  (Final)).  In  addition, 
statements  supporting  the  institution  of 
an  investigation  were  filed  by  the  China 
Chamber  of  Commerce  of  Importers  and 
Exporters  of  Foodstuffs,  Native  Produce 
and  Animal  By-Products  (China 
Chamber);  Michigan  Brush  Corporation: 
and  Osbom  Manufacturing  Company. 

After  consideration  of  the  request  for 
review  and  the  responses  to  the  notice 
inviting  comments,  the  Commission  has 
determined,  pursuant  to  19  U.S.C 
1675(b)  the  rule  19  CFR  207.45.  that  the 
request  does  not  show  changed 
circumstances  sufficient  to  warrant 
institution  of  a  review  investigation 
regarding  natural  bristle  paint  brushes 
from  the  People's  Republic  of  China. 

By  order  of  the  Commission. 
Issued:  May  12. 1989. 
Kenneth  R.  Maaoo. 

Secretary. 

(FF  Doc.  89-11923  Filed  5-17-89:  8:45  am| 

SIUINOCOOC  70M-«a-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  Ho.  AB-6S  (Sub-Na  301X)1 

CSX  Tranaportatien.  Inc; 
Atandommnt  EMmption  in  Chartotte, 
Maddwiburg  County,  NC 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  0.61-niile  line  of  railroad  between 
milepost  SFC-OJn  at  Cedar  Yard  and 
milepost  SFC-a82  just  east  of  its 
crossing  under  1-77,  in  Charlotte, 
Mecklenburg  County,  NC 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines:  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  wiUi  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  June  17. 
1989  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),*  and  trails  use/rail 


banking  statements  under  49  CFR 
1152.29  must  be  filed  by  May  30, 1989.' 
Petitions  for  recoosideratian  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  June  7, 
1980.  with:  Office  of  die  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20623. 

A  copy  of  any  petition  filed  with  the 
Commission  diould  be  sent  to 
applicant's  representative:  Charies  M. 
Rosenberger,  CSX  Transportation,  Inc., 
500  Water  Street.  Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  |»epare  an 
environmental  assessment  (EA).  SEE 
will  issue  die  EA  by  May  23. 1989. 
Interested  p^sons  may  obtain  a  copy  of 
the  EA  bom  SEE  by  writing  to  it  (Room 
3115,  Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Cari  Bausch.  Chief.  SEE  at  (202)  275- 
7316.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  U-ail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  May  11. 1969. 
By  the  Commission,  fane  F.  Mackall. 
Director,  Office  of  Proceedings. 

Norata  R.  McGee, 

Secretary. 

[FR  Doc.  89-11814  Filed  5-17-88;  8:45  am) 
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■  A  itay  will  be  routinely  iMued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issiies  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Service  Rail  Lines.  4  l.CCZd  400  (1988).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  TUe  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

« See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4  I.C.C.2d  164  (1987).  and  final  rules 
published  in  the  Federal  Register  on  December  22. 
1987  (SZ  FR  48440-48446) 


(Finance  Docket  No.  31440;  Sul>-No.  1 1 

David  L  Durfoano  and  Phillip  D.  Scott- 
Common  Control  Exemption— 
Intermountain  Western  Railroad  and 
Wyoming  and  Colorado  Railroad  Inc. 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  exemption. 


summary:  The  Commission,  under  49 
U.S.C.  10505,  exempts  from  the 
requirements  of  49  U.S.C  11343  the 
control  of  Intermountain  Western 
Railroad  (IWRR)  and  Wyoming  and 
Colorado  Railroad.  Inc.  (WYCO),  by 
David  L.  Durbano  and  Phillip  D.  Scott 
(Durbano  and  Scott).  WYCO,  a  class  III 


=>  The  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  as  it  retains  jurisdiction  to  do  so. 


..'i/iji^ 
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carrier  controlled  by  Durbano  and  Scott, 
operates  two  brandi  lines  and  a  feeder 
line:  (1)  A  104.5-mile  line  between 
Laramie,  WY,  and  Walden,  CO;  (2)  a  24- 
mile  line  between  Walcott  function  and 
Saratoga.  WY;  and.  (3)  a  155-mile  feeder 
line  between  Ontario  and  Bums.  OR, 
known  as  the  Oregon  and  Eastern 
Branch.  Durbano  and  Scott  also  control 
IWRR.  which  filed  a  notice  of  exemption 
in  Finance  Docket  No.  31440, 
Intermountain  Western  Railroad 
Company — Lease  and  Operation 
Exemption — Line  of  Oregon 
Southwestern  Railroad  Company  and 
Snow  Mountain  Pine  Company  (not 
printed,  served  April  21, 1989,  to  lease 
and  operate  a  4-mile  line  of  railroad  in 
Harney  County,  OR.  that  connects  with 
WYCO's  Oregon  and  Eastern  Branch. 
DATES:  This  exemption  is  efiective  on 
May  21. 1989.  Petitions  for 
reconsideration  must  be  filed  by  June  7, 
1989. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31440  (Sub-No.  1)  to: 

(1)  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Conmierce 
Commission,  Washington,  DC  20423. 

(2)  Petitioners'  reprentative:  Douglas 
M.  Durbano,  Durbano,  Smith,  Reeve  & 
Fuller,  4185  Harrison  Boulevard,  #320, 
Ogden.  UT  84403. 

FOR  FURTHER  INFORMATION  CONTACT. 
Joseph  H.  Dettinar.  (202)  275-7245,  [TDD 
for  hearing  impaired:  (202)  175-1721]. 
SUFFLEMENTARV  information: 

Additional  information  is  contained  in 
the  Conmiission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423,  or  call  (202)  289- 
4357/4359  (DC  Mebt>politan  area), 
(assistance  for  the  hearing  imparied  is 
available  through  TDD  services  (202) 
275-1721  or  by  pickup  fiom  Dynamic 
Concepts,  Inc.,  in  Room  2229  at 
Commission  headquarters). 

Decided:  May  11, 1989 

By  the  Commission.  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Andre,  Lamboley,  and  Phillips. 
NoreUR.McGM, 
Secretary. 
[FR  Doc.  89-11927  Filed  5-17-69:  8:45  am] 

stuMta  CODS  ms-01-M 
[Docfcet  No.  AB-317X] 

Indiana  Harbor  Bait  Railroad  Co.; 
Abandonment  Exemption  in  Cook 
County.  IL 

Applicant  has  filed  a  notice  of 
exemption  imder  49  CFR  1152  Subpart 


F — Exempt  Abandonments  to  abandon 
its  3.30-mile  line  of  railroad  comprising 
that  part  of  its  Hammond  Branch 
extending  from  the  Indiana/Illinois  state 
line  at  or  near  Hammond,  IN,  in  a 
generally  westerly  direction,  to  the 
southerly  bank  of  the  Calumet  River 
near  125th  Street  in  Chicago,  IL. 

Applicant  has  certified  that:  (1)  No 
local  trafilc  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  June  17. 
1989  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
ofier  of  financial  assistance  under  49 
CFR  1152.27(c)  (2),'  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  May  30, 1989.' 


'  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  envirorunental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  invesliation)  cannot 
be  made  prior  to  the  effective  date  of  the  notice  of 
exemption.  See  Exemption  of  Out-of-Service  Roil 
Lines.  4  I.C.C.Zd  400  (1988).  Any  entity  seeking  a 
Stay  involving  environmental  concerns  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

•  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4 1.C.C.2d  164  (1987).  and  final  rules 
published  in  the  Federal  Register  on  December  22. 
1967  (52  FR  48440-48446). 

*  The  Commission  will  accept  a  tate-filed  trail  use 
statement  so  long  as  it  retains  jurisdiction  to  do  so. 


Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  June  7. 
1989,  with: 

Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative: 
Roger  A.  Serpe,  Indiana  Harbor  Belt 
Railroad  Company.  175  W.  Jackson 
Blvd.,  Suite  146a  Chicago,  IL  60604. 
If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  May  23. 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115,  Interstate  Commerce  Commission. 
Washington,  DC  20423)  or  by  calling  a 
Cari  Bausch,  Chief,  SEE  at  (202)  275- 
7316.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  t>ecomes  available  to 
the  pubUc. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  May  11. 1989. 

By  the  Commission.  )ane  F.  M.ickall. 
Director,  Office  of  Proceedings. 
hkxeta  R.  McGee, 
Secretory'. 
|FK  Doc.  89-11815  Filed  5-17-89;  8:45  am) 

BILUNCCOOE  7im-01-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programa 

Crime  Victim  Compensation  Grants; 
Proposed  Program  GuideKnea 

agency:  Office  of  Justice  Programs. 

Office  for  Victims  of  Crime.  Justice 

Department. 

ACTION:  Notice  of  Proposed  program 

guideline. 

SUMMARY:  The  Office  of  Justice 
Programs  is  publishing  for  public 
comment  proposed  Program  Guidelines 
to  implement  the  crime  victim 
compensation  grant  provisions  of  the 
Victims  of  Crime  Act  of  1984  (VOCA), 
Pub.  L  98-473,  as  amended  by  the 
Children's  Justice  and  Assistance  Act  of 
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1986.  Pub.  L  98-Ml  and  «■  amended  by 

the  Aiiti-Dn«  Abose  Act  of  1968.  Title 

VII.  Subtitla  D  of  Pub.  L 100-860 

(hereinafter  referred  to  as  the  Act).  The 

final  GuideUnaa  suparaede  all  previous 

Program  GuidaUnea  issued  by  the  OfHce 

for  VicUms  of  Crime  implementing  the 

Crime  Victims  Compensation  grant 

program. 

OATl:  Comments  are  due  on  or  before 

|uly  3. 1969. 

ADOmss:  Send  comments  to  OfTice  of 

Justice  Programs,  633  Indiana  Avenue. 

NW..  Washington.  DC  20531. 

ran  njRTHiii  mtomhation  contact: 

lay  Olson.  (202)  724-5947. 

•UPMSIMNTARV  MTONMATION:  The 

Victims  of  Crime  Act  establishes  a 
Crime  Victims  Fund  in  the  Treasury  that 
receives  monies  annually  from  four 
sources:  Criminal  fines  collected  from 
convicted  Federal  defendants:  new 
penalty  assessments  imposed  on 
convicted  Federal  defendants;  forfeited 
appearance  bonds,  bail  bonds,  and 
collateral  security  posted  by  Federal 
criminal  defendants;  and  literary  profits 
due  certain  convicted  Federal 
defendants.  The  1966  amendments 
authorize  deposits  in  the  Fund  through 
September  3a  1994  and  amended 
section  1402. 

In  section  1402.  the  ceiling  of  the  Fund 
was  raised  and  the  allocation  modified. 
The  maximum  amount  which  could  be 
deposited  in  the  Fund  was  raised  to  $125 
million  for  the  Fiscal  Years  198»-1991 
and  to  $150  million  for  Fiscal  Years 
1992-1994.  Any  excess  of  these  amounts 
does  not  become  part  of  the  Fund.  The 
Hrst  $2.2  million  of  excess  funds  will  be 
made  available  to  the  Administrative 
Office  of  the  U.S.  Courts  for 
administrative  costs  to  carry  out 
functions  related  to  the  collection  of 
fines  with  the  remaining  excess 
deposited  in  the  general  fund  of  the 
Treasury. 

Funds  deposited  in  the  Fund  shall  be 
made  available  in  the  following  manner: 
•  Of  the  first  $100  million  deposited  in 
the  fund 
— i9.5%  shall  be  made  available  fur 

compensation  programs: 
—45%  shall  be  made  available  for 

assistance  programs; 
— 1%  shall  be  made  available  for 
training  and  technical  assistance  and 
for  services  to  Federal  victims,  and 
— 4.5%  shall  be  made  available  for  Child 
Abuse  Prevention  and  Treatment 
Grants  (Children's  {ustice  Act). 
—Of  the  4.5%  made  available  for  Child 
Abuse  Prevention  and  Treatment 
Grants.  15%  shall  be  made  available 
for  assisting  Native  American  Indian 
tribes  in  developing,  establishing,  and 


operating  programs  designed  to 
improve  the  handling,  investigation 
and  prosecution  of  child  abuse  cases, 
espedally  child  sexual  abuse  cases. 

•  Sums  op  to  $5.500.000  above  $100 
million  dapoaited  in  the  Fund 
($105.50a00(4  shall  be  made  available 
for  Child  Abuse  Prevention  and 
Treatment  Grants. 

•  Deposits  in  excess  of  $105,500,000 
but  not  in  excess  of  $110,000,000  shall  be 
made  available  for  victim  assistance 
programming. 

•  Of  deposits  in  excess  of 
$110,000,000: 

—47.5%  shall  be  made  available  for 

compensation  programs: 
— «7.5%  shall  be  made  available  for 

assistance  programs: 
— 5%  shall  be  made  available  for 

services  to  victims  of  Federal  crime  by 

eligible  crime  victim  assistance 

programs. 

In  addition  to  the  dianges  in  section 

1402.  the  Crime  Victims  Fund,  there 
were  significant  amendments  to  Section 

1403,  Crime  Victims  Compensation: 

•  Annual  grant  awards  to  eligible 
state  crime  victim  compensation 
programs  will  be  based  upon  40  percent 
of  the  amounts  awarded  by  the  state  to 
crime  victims  from  state  sources  of 
revenue,  during  the  preceding  fiscal 
year.  The  change  represents  an  increase 
from  35  percent. 

•  In  order  for  a  state  to  meet  or 
maintain  eligibility  for  a  crime  victims 
compensation  grant,  the  state  must  by 
October  1. 1990,  satisfy  the  new 
eligibility  requirements  of  section 
1403(b): 

— State  programs  must  now  offer 
compensation  to  victims  and 
survivors  of  victims  of  criminal 
violence,  including  drunk  driving  and 
domestic  violence  (Section  1403(b)(1)). 
The  amendments  further  provide  that 
"such  program  does  not,  except 
pursuant  to  rules  established  by  the 
program  to  prevent  unjust  enrichment 
of  the  offender,  deny  compensation  to 
any  victim  because  that  victim's 
familial  relationship  to  the  offender, 
or  because  of  the  sharing  of  a 
residence  by  the  victim  and  the 
offender."  (SecHon  1403(b)(7).) 
— State  programs  must  provide 
compensation  to  residents  of  the  State 
who  are  victims  of  crimes  occurring 
outside  the  State  if  the  crimes  would 
be  compensable  crimes  had  they 
occurreid  inside  the  State  and  the 
places  the  crimes  occurred  in  are 
States  not  having  eligible  crime  victim 
compensation  programs.  (Section 
1403(b)(6).) 
—Medical  expenses,  for  which  crime 
victims  compensation  may  be 


■warded,  is  expanded  to  include 

eyeglasses  and  other  corrective 

lenses.  (Section  14a3(bH2).) 

This  guideline  is  intended  to 
implement  the  crime  victim 
compensation  grant  provisions  of  the 
Act.  as  amended.  Comment  is 
specifically  invited  on  Section  ID  of 
these  Guidelines:  State  Grant  Eligibility 
Requirements.  Guiddines  for  the  victim 
assistance  provisions  were  issued 
separately. 

This  guideline  does  not  constitute  a 
"major"  rule  as  defined  by  Executive 
Order  12291  because  it  does  not  result 
in:  (a)  An  effect  on  the  economy  of  $100 
million  or  mxue;  (b)  a  major  increase  in 
any  costs  of  prices;  or  (c)  adverse  effects 
on  competition,  employment 
investment,  productivity,  or  innovation 
among  American  enterprises. 

In  addition,  because  these  guidelines 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  no  analysis  of  tfie  impact  of 
these  rules  on  such  entities  is  required 
by  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq. 

The  collection  of  information 
requirements  contained  in  section  VI  of 
the  guidelines  have  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3504(h). 

Guidelines  for  Crioia  Victim  ~ 

Compensation  Grants 

/.  Overview  of  the  Statute 

Section  1403(a)(1)  of  the  Act  provides 
that  funds  permitting,  the  Director  will 
make  an  annual  grant  to  an  eligible 
crime  victim  compensation  program  in 
an  amount  equal  to  40%  of  the  amount 
paid  from  State  funds  by  the  program  as 
compensation  to  victims  of  crime 
(excluding  amounts  paid  to  compensate 
victims  for  property  damage)  during  the 
preceding  fiscal  year.  If  the  amount  in 
the  Fund  is  insufficient  to  award  each 
State  40%  of  its  prior  year  compensation 
payouts,  section  1403(a)(2)  provides  that 
all  States  will  be  awarded  the  same 
reduced  percentage  of  their  prior  year 
payouts  out  of  available  funds.  For 
purposes  of  the  victim  compensation 
provisions  of  the  Act,  "State"  includes 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  any 
other  possession  or  territory  of  the 
United  States.  (Section  1403(4).) 

Section  1403  of  the  Act  prescribes  the 
conditions  and  eligibility  criteria  related 
to  crime  victim  compensation  grants. 


//.  Program  Requirements  for  Grants 

In  order  to  be  eligible  for  awards 
under  the  Act,  a  State  must  submit  the 
following  information  and  assurances: 

(1)  A  statement  certified  by  the  chief 
executive  of  the  State,  State  Attorney 
General,  or  the  Secretary  of  State,  of  the 
total  amount  of  payments  made  to 
victims  during  the  preceding  fiscal  year 
from  State  sources. 

(2)  The  amount  of  such  compensation 
paid  for  "property  damage"; 

(3)  The  total  amount  and  each  source 
of  revenue  for  the  program: 

(4)  A  certified  copy  of  the  State 
statute  or  other  legal  authority 
establishing  the  program. 

For  the  purpose  of  requirement  (1),  the 
amount  to  be  certified  is  only  the 
amoimt  actually  spent  by  the  program  to 
compensate  victims  of  crime.  Amounts 
expended  for  administration  of  the 
program  or  other  types  of  victim 
assistance  are  to  be  excluded,  as  are 
amounts  appropriated  or  collected  for 
the  purpose  of  victim  compensation 
which  were  not  expended. 

For  the  purpose  of  requirement  (2).  the 
term  "property  damage"  is  defined  by 
the  Act  to  exclude  damage  to  eye- 
glasses, corrective  lenses,  dental 
devices,  and  prosthetic  devices. 
Therefore,  a  State  may  include 
payments  made  for  damage  to  those 
devices  in  the  amount  reported  under 
requirement  (1)  as  compensation  to 
victims  of  crime.  Compensation  paid  to 
reimburse  crime  victims  for  damages  to, 
or  loss  of.  any  other  real  or  personal 
property  must  be  reported  under 
requirement  (2). 

For  the  purpose  of  requirement  (4). 
certification  may  be  effected  by  the 
chief  executive,  the  State  Attorney 
General,  or  the  cleik  of  the  State 
legislature. 

The  requested  information  and 
assurances  must  be  provided  annually 
when  the  applicant  State  agency 
furnishes  the  Office  for  Victims  of  Crime 
with  the  total  amount  of  payments  to 
victims  of  criminal  violence  for  the  year 
requested. 

///.  State  Grant  Eligibility  Requirements 

State  crime  victims  compensation 
programs  which  apply  for  a  grant  under 
the  provisions  of  the  Victims  of  Crime 
Act.  as  amended,  must  provide 
assurances  of  compliance  with  the 
requirements  of  section  1403(b)  of  the 
Act  and  these  Guidelines.  The 
definitions  of  terms  used  in  section 
1403(b)  appear  in  section  1403(d):  (New 
statutory  language,  horn  the  1988 
amendments  to  the  Victims  of  Crime 
Act,  is  italicized.) 
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(1)  the  term  "property  damage"  does  not 
include  damage  to  prosthetic  devices, 
eyeglasses  or  other  corrective  lenses,  or 
dental  devices; 

(2)  The  term  "medical  expenses"  includes, 
to  the  extent  provided  under  the  eligible 
crime  victim  compensation  program, 
expenses  for  eyeglasses  and  other  corrective 
lenses,  for  dental  services  and  devices  and 
prosthetic  devices,  and  for  services  rendered 
in  accordance  with  a  method  of  heating 
recognized  by  the  law  of  the  State: 

(3)  the  term  "compensable  crime"  means  a 
crime  the  victims  of  which  are  eligible  for 
compensation  under  the  eligible  crime  victim 
compensation  program,  and  includes  driving 
while  intoxicated  and  domestic  violence;  and 

(4)  the  term  "^tate"  includes  the  District  of 
Columbia,  the  Commonwealth  of  Puerto  Rico, 
and  any  other  possession  or  territory  of  the 
United  States. 

A  State  crime  victim  compensation 
program  is  eligible  for  a  grant  upon 
providing  the  necessary  assurances, 
described  in  these  guidelines,  and 
documentation  of  compliance  with  the 
eight  eligibility  requirements  in  section 
1403(b).  The  requirements  are  provided 
below  with  a  discussion  of  each.  New 
requirements,  added  by  the  1988 
amendments,  are  underiined  and  must 
be  met  by  October  1, 1990. 

Eligibility  Requirements: 

1.  Such  program  is  operated  by  a  State 
and  offers  compensation  to  victims  and 
survivors  of  victims  of  criminal  violence, 
including  drunk  driving  and  domestic 
violence  for 

(A)  Medical  expenses  attributable  to  a 
physical  injury  resulting  bom 
compensable  crime,  including  expenses 
for  mental  health  counseling  and  care: 

(B)  Loss  of  wages  attributable  to  a 
physical  injury  resulting  from  a 
compensable  crime:  and 

(C)  Funeral  expenses  attributable  to  a 
death  resulting  from  a  compensable 
crime. 

Discussion:  The  fundamental  criterion 
of  eligibility  is  an  operational  State- 
administered  crime  victim  compensation 
program.  Although  an  authorized 
program  that  has  not  actually  paid  out 
compensation  benefits  would  be 
technically  eligible  under  subsection 
1403(b)(1),  the  program  would  not  be 
entitled  to  any  Federal  funds  because  it 
had  not  awarded  any  benefits  that  the 
Federal  government  could  match  imder 
subsection  1403(a)(1).  Federal  funds  may 
not  be  used  as  "start-up"  funds  for  a 
new  State  program. 

The  1988  amendments  require,  as  a 
new  condition  of  eligibility,  effective 
October  1, 1990,  that  a  State  must 
specifically  include  two  categories  of 
crime  victims  to  those  eligible  for  crime 
victims  compensation.  These  two 
categories  are  victims  of  drunk  driving 


and  domestic  violence.  Exclusion  of 
victims  in  these  two  categories  will  not 
be  allowable  in  FY  1991.  Victims  of 
drunk  driving  and  domestic  violence, 
including  spouse  abuse,  child  abuse,  and 
elder  abuse,  must  be  considered  for 
crime  victims  compensation  on  the  same 
basis  or  criteria  as  other  victims  of 
criminal  violence. 

Some  States  include  the  two 
categories  of  victims  identified  above  as 
eligible  applicants  for  compensation  but 
within  one  or  both  of  the  categories  the 
State  statute  provides  specific 
exceptions,  conditions,  or  limitations 
which  serve  to  eliminate  some  victims  of 
drunk  driving  and  domestic  violence 
from  compensation  awards.  Some  of  the 
exceptions  are  indicated  below: 

•  Payments  of  some  but  not  all 
compensable  expenses  available  to 
other  victims; 

•  Denial  of  compensation  to  relatives 
of  the  perpetrator 

•  Denial  of  compensation  to  victims 
living  with  the  perpetrator 

•  Requiring,  in  all  dnmk  driving 
cases,  that  a  conviction  of  the  offender 
precede  the  awarding  of  compensation. 

This  short  list  is  not  exhaustive.  It 
only  serves  to  identify  some  of  the 
exceptions.  The  exceptions,  or  any  other 
specific  exceptions,  which  have  the 
effect  of  establishing  a  categorical 
exclusion  for  the  two  types  of  victims 
specifically  mentioned  in  the 
amendments  (domestic  violence  and 
drunk  driving)  will  not  be  allowable 
effective  October  1, 1990. 

This  does  not  mean  that  State 
discretion  in  determining  whether  to 
make  an  award,  has  been  eliminated.  It 
only  means  that  a  denial  of 
compensation  to  any  victim  of  drunk 
driving  or  domestic  violence  cannot  be 
made  solely  on  the  basis  of  the  type  of 
crime,  the  category  of  benefits 
requested,  the  living  arrangement  of  the 
offender  and  victim,  or  the  fact  that 
victim  and  perpetrator  are  related. 

Domestic  Violence 

In  considering  awards  of 
compensation  to  victims  of  domestic 
violence.  States  should  apply  the  same 
standards  that  are  applied  to  claims 
from  victims  of  other  violent  crimes, 
regardless  of  the  familial  relationship  of 
the  offender  and  the  victim  or  the  fact 
that  they  share  a  residence.  This  means 
that  the  same  level  of  benefits  available 
to  other  victims  should  be  available  to 
domestic  violence  victims,  and  that  the 
same  eligibility  requirements,  such  as 
timely  reporting  and  cooperation  with 
law  enforcement,  shall  apply. 

Subsection  1403(b)(7).  another  new 
provision  of  the  Act  effective  October  1. 
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1900.  prohibita  State  programs  from 
denying  compenaatlon  because  of  the 
living  arrangements  of  victim  and 
perpetrator  "Such  program  does  not, 
except  pursuant  to  rules  issued  by  the 
program  to  prevent  unjust  enrichment  of 
the  offender,  deny  compensation  to  any 
victim  because  of  that  victim's  familial 
relationship  to  the  offender,  or  because 
of  the  sharing  of  a  residency  by  the 
victim  and  the  offender  *  *  '"This 
means  that  unjust  enrichment,  as  the 
basis  for  denying  crime  victims 
compensation  must  be  based  upon 
written  rules  issued  by  the  State  crime 
victims  compensation  program.  Such 
rules  cannot  have  the  effect  of  denying 
most  domestic  violence  victims  of 
compensation.  The  rules  relating  to 
unjust  enrichment  should  be  applicable 
to  all  claims  for  compensation  although 
it  is  recognized  that  domestic  violence 
cases  may  have  the  greatest  potential 
for  unjust  enrichment 

In  general  programs  must  balance  the 
goals  of  making  compensation  benefits 
available  to  domestic  violence  victims 
and  preventing  unjust  enrichment  of 
offenders.  State  programs  are  strongly 
encouraged  to  work  with  domestic 
iiolence  coalitions  and  representatives 
to  this  end. 

In  developing  rules,  the  States  should 
consider  the  following: 

A.  Legal  responsibilities  of  the 
offender  to  the  victim  under  the  laws  of 
the  state,  and  collateral  resources 
available  to  die  victim  from  the 
offender.  For  example,  legal 
responsibilities  may  include  court- 
ordered  restitution  or  requirements  for 
spouse  and/ or  family  support  under  the 
domestic  or  marital  property  laws  of  the 
State.  Collateral  resources  may  include 
insurance  or  pension  benefits  available 
to  the  offender  to  cover  the  costs 
incurred  by  the  victim  as  a  result  of  the 
crime.  As  with  other  crimes,  victims  of 
domestic  violence  should  not  be 
penalised  when  collateral  sources  of 
payment  are  not  viable.  For  example. 
when  the  offender  refuses  to  or  cannot 
pay  restitution  or  other  dvil  judgments 
within  a  reasonable  period  of  time  or 
when  the  offender  otherwise  impedes 
direct  or  third  party  (i.e.  insurance) 
reimbursements. 

B.  The  extent  to  which  the  payment 
will  substitute  for  money  that  the 
offender  otherwise  normally  would 
expend  for  the  benefit  of  the  household 
or  its  members.  Payments  to  victims  of 
domestic  violence  which  benefit 


offenders  in  only  a  minimal  or 
inconsequential  nuraier  would  not  be 
considered  unjust  enrichment.  To  deny 
payments,  in  some  instances,  could 
serve  to  further  victimize  the  claimant. 
C.  Consultation  with  social  services 
and  other  concerned  governmental 
entities,  as  well  as  with  private 
organizations  that  support  and  advocate 
on  behalf  of  domestic  violence  victims, 
is  again  encouraged. 

Drunk  Driving 

Victims  of  drunk  driving  is  the  second 
category  of  victims  speciHcally  named 
in  the  1968  amendment  to  section 
1403(b)(1).  Effective  October  1. 199a 
State  programs  will  be  required  to  offer 
compensation  to  victims  and  survivors 
of  victims  of  "drunk  driving." 

Section  1403(d)  defines  the  term 
"compensable  crime"  to  include  victims 
of  those  "driving  while  intoxicated."  In 
these  Guidelines,  the  Office  for  Victims 
of  Crime  does  not  make  a  distinction 
between  the  terms  "drunk  driving"  and 
"driving  while  intoxicated."  By  using 
both  terms  in  the  amendments  to  section 
1403  of  the  Victims  of  Crime  Act, 
Congress  signaled  its  interest  in  the 
inclusion  of  victims  of  drunk  driving  and 
driving  under  the  influence  of  other 
intoxicants.  States  use  these  two  terms, 
and  others,  in  their  statutes  to  denote 
offenses  associated  with  the  operation 
of  a  motor  vehicle  while  chemically 
impaired.  In  addition,  the  specific 
classification  of  offenses  is  contingent 
upon  the  results  of  appropriate  tests  to 
determine  intoxication  or  the  influence 
of  drugs  or  alcohol 

In  FY  1991.  States  will  be  required  to 
offer  crime  victims  compensation  to 
victims  and  survivors  of  victims  of 
vehicular  crashes  attributable  to  drunk 
or  intoxicated  driving.  Consistent  with 
the  practice  of  awarding  compensation 
to  all  other  victims  of  criminal  violence 
on  the  basis  of  a  law  enforcement 
officer's  investigation  report 
establishing  the  commission  of  a  crime, 
victims  of  drunk  driving  crashes  should 
be  considered  for  compensation  on  the 
same  basis.  It  is  acknowledged  that 
occasionally  a  police  report  may  not  be 
sufficient  to  estabhsh  that  a  crime  took 
place.  With  drunk  driving  cases,  as  with 
other  cases,  individual  decisions  will 
have  to  be  made  on  the  basis  of 
available  docxunentation. 

2.  Such  program  promotes  victim 
cooperation  with  the  reasonable 
requests  of  law  enforcement  authorities; 


Dacusahn:  This  criterion  requires 
that  a  State  program  promote  victim 
cooperation  wi&  the  reasonable 
requests  of  law  enforcement  authorities. 
The  States  may  Impose  such  reasonable 
requirements  as  they  see  fit,  but  must,  at 
a  minimum,  require  a  victim  to  report 
the  crime  to  the  appropriate  criminal 
justice  agency  and  assist  in  the 
identification  of  the  suspect. 

3.  Such  State  certifies  that  grants 
received  under  this  section  wdll  not  be 
used  to  supplant  State  funds  otherwise 
available  to  provide  crime  victim 
compensation; 

Discussion:  The  Act  prohibits  States 
from  using  the  Federal  funds  made 
available  under  the  Act  to  supplant 
State  funds  otherwise  available  for 
crime  victim  compensation.  Section 
1403(bK3). 

The  nonsupplantation  provision  is 
fundamentally  intended  to  assure  that 
the  States  use  the  Federal  funds 
provided  under  die  Act  to  augment,  not 
replace,  otherwise  available  State 
funding  for  victim  compensation.  More 
specifically,  the  States  may  not  decrease 
their  financial  commitment  to  crime 
victim  compensation  solely  because 
they  are  receiving  Federal  funds  for  the 
same  purpose. 

4.  Such  program,  as  to  compensable 
crimes  occurring  within  the  State,  makes 
compensation  awards  to  victims  who 
are  nonresidents  of  the  State  on  the 
basis  of  the  same  criteria  used  to  make 
awards  to  victims  who  are  residents  of 
such  State: 

Discussion:  This  provision  is  intended 
to  assure  that  nonresidents  of  a  State 
who  are  victimized  in  a  State  that  has 
an  eligible  compensation  program  are 
provided  the  opportunity  to  apply  for 
and  receive  the  same  compensation 
benefits  that  are  available  to  residents 
of  the  State.  The  maintenance  of 
reciprocal  agreements  with  certain  other 
States,  or  foreign  compensation 
programs  vnll  not  suffice  to  meet  this 
criterion.  Eligibilty  for  Federal  funding 
will  require  the  program  to  extend  its 
coverage  to  all  nonresidents  victimized 
in  the  State. 

5.  Such  program  provides 
compensation  to  victims  of  Federal 
crimes  occurring  within  the  State  on  the 
same  basis  that  sudi  program  provides 
compensation  to  victims  of  State  crimes: 

Discussion:  Thin  does  not  constitute  a 
new  eligibility  requirement,  rather  it  is  a 
rewording  of  the  requirement  in  a 
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clearer  more  concise  manner.  States 
must  compensate  victims  of  Federal 
crimes  occurring  within  the  State  on  the 
same  basis  that  such  program  provides 
compensation  to  victims  of  State  crimes. 
For  example,  a  victim  of  a  rape 
occurring  on  a  Federal  installation  or 
Indian  reservation  inside  the  State  must 
be  afforded  the  same  benefits  diat 
would  be  available  to  the  victim  if  the 
rape  were  committed  elsewhere  in  the 
State. 

6.  Such  fwogram  provides 
compensation  to  residents  of  the  State 
who  are  victims  of  crimes  occurring 
outside  the  State  if — 

(A)  The  crimes  would  be  compensable 
crimes  had  they  occurred  inside  that 
State;  and 

(B)  The  places  the  crimes  occurred  in 
are  States  not  having  eligible  crime 
victim  compensation  programs; 

Discussion:  This  requirement  protects 
residents  of  a  State,  with  an  eligible 
crime  victims  compensation  program, 
who  are  victims  of  criminal  violence  in 
another  State  which  does  not  have  an 
eligible  crime  victims  program.  In  such 
instances,  the  victim  would  be  eligible 
for  crime  victims  compensation  from  the 
State  in  which  he/she  resides  effective 
October  1. 1990.  If  a  person  from  one 
State  is  victimized  in  another  which  has 
an  eligible  compensation  program,  the 
State  in  which  the  crime  was  committed 
would  offer  compensation  to  the  victim 
as  provided  in  4  above. 

7.  Such  program  does  not,  except 
pursuant  to  rules  issued  by  the  program 
to  prevent  unjust  enrichment  of  the 
offender,  deny  compensation  to  any 
victim  because  that  victim's  familial 
relationship  to  the  offender,  or  because 
of  the  sharing  of  a  residence  by  the 
victim  and  the  offender  and 

Discussion:  Effective  October  1, 1990, 
unjust  enrichment  as  the  basis  for 
denying  crime  victims  compensation  by 
a  State  must  be  based  upon  written 
rules  issued  by  the  State  crime  victims 
compensation  program.  Such  rules 
cannot  have  the  effect  of  denying  most 
domestic  violence  victims  of 
compensation.  A  full  discussion  of  this 
requirement  was  included  in  the 
discussion  of  1  above. 

a  Such  program  provides  sodi  other 
information  and  assurances  related  to 
the  purposes  of  this  section  as  the 
Director  may  reasonably  require. 

Discussion:  States  receiving  crime 
victims  compensation  grants  are 
required  to  prepare  annual  performance 
reports  on  the  form  provided  by  the 
Office  of  Victims  of  Crime.  The 
performance  report  covers  the  Federal 
fiscal  year  ending  September  30  and  is 
due  in  the  Office  for  Victims  of  Crime  by 
December  30.  Data  furnished  by  the 


States  contributes  necessary 
information  for  the  preparation  of  the 
report  to  the  President  and  the  Congress 
due  in  December  1990  and  on  December 
31  every  two  years  thereafter. 

Informatim  about  State  crime  victims 
compensation  programs  and  the 
eligibility  of  victims  of  Federal  crimes 
for  State  compensation  awards  is  not 
well  known  on  Indian  reservations  in 
many  States.  Because  of  this  situation, 
the  Office  for  Victims  of  Crime  is 
proposing,  as  a  new  condition  of 
eligibility  for  a  crime  victims 
compensation  grant,  that  States  initiate 
efforts  to  inform  those  on  Indian 
reservations  about  the  State  crime 
compensation  program  and  the 
availability  of  compensation  to  all 
victims  of  violent  State  or  Federal 
crimes  regardless  of  where  in  the  State 
such  crime  was  committed.  States  will 
be  asked  to  describe  these  efforts  in 
their  applications  for  Fiscal  Year  1990 
funding. 

IV.  Financial  Requirements 

A.  Payment  of  Gtant  Funds 

1.  Annua/  Requirement  Under 
$120,00(X.  Grantees  whose  annual  fund 
requirement  is  less  than  $120,000  will 
receive  Federal  funds  on  a  *X^heck 
Issued"  basis.  Upon  receipt,  review  and 
approval  of  a  REQUEST  FOR 
ADVANCE  OR  REIMBURSEMENT,  H-3 
Report  (OjP.  Form  7160/3)  by  die  grantor 
agency,  a  voucher  and  a  schedule  for 
payment  is  prepared  for  the  amount 
approved,  litis  schedule  is  forwarded  to 
the  U.S.  Treasury  requesting  issuance 
and  mailing  of  the  check  direcUy  to  the 
grantee  or  its  designated  fiscal  agent.  A 
request  must  be  limited  to  the  grantee's 
immediate  cash  needs  and  submitted  at 
least  monthly. 

2.  Annual  Requirement  Over  $120,000. 
Grantees  whose  annual  fiind 
requirement  exceeds  $120,000  generally 
receive  Federal  funds  by  utilizing  the 
"Letter  of  Credit"  procedures.  This 
funding  method  is  a  cash  management 
process  prescribed  by  the  U.S.  Treasury 
for  all  major  grant-in-aid  recipients. 

3.  Check  Issuance.  AH  checks  drawn 
for  the  payment  of  fund  requests,  either 
under  the  "Check  Issued"  or  the  "Letter 
of  Credit"  process,  are  prepared  and 
disbursed  by  the  U.S.  Treasury  and  not 
by  the  grantor  agency. 

4.  Termination  of  Advance  Funding,  tf 
a  grantee  organization  receiving  cash 
advances  by  letter  of  credit  or  by  direct 
Treasury  check  demonstrates  an 
unwillingness  or  inability  to  establish 
procedures  that  will  minimize  the  time 
elapsing  between  cash  advances  and 
disbursement,  the  grantor  agency  may 
terminate  advance  funding  and  require 


the  grantee  organization  to  finance  its 
operations  with  its  own  working  capital 
Payments  to  grantee  will  then  be  made 
by  the  direct  Treasury  check  method  to 
reimburse  the  grantee  for  actual  cash 
disbursements.  It  is  essential  that  the 
grantee  organization  maintain  a  minimal 
amount  of  cash  on  hand  and  that 
drawdowns  of  cash  are  made  only  when 
necessary  for  disbursements. 

B.  Cost  AUowabifity 

Allowable  costs  for  crime  victims 
compensation  are: 

(1)  Medical  expenses  attributable  to  a 
physical  injury  resulting  from  compensable 
crime,  including  expenses  for  mental  health 
counseling  and  care: 

(2]  Loss  of  wages  attributable  to  a  physical 
injury  resulting  from  a  compensable  crime: 
and 

(3)  Foneral  expenses  attributable  to  a  death 
resulting  bxm  a  oompensablc  crime. 

Amount  expended  for  administration 
of  the  program  (including  the 
performance  of  audits  are  not  allowable 
costs. 

States  are  encouraged,  but  not 
required,  to  provide  emergency  awards, 
for  allowable  costs,  when  immediate 
services  or  assistance  are  necessary  for 
the  victim's  health  or  welfare.  A  number 
of  States  now  provide  for  emergency 
awards. 

Audit  costs:  Although  under  OMB 
Circular  A-128  audit  costs  are  generally 
allowable  charges  under  Federal  grants, 
audit  cost  incurred  at  the  grantee  (State) 
level  are  determined  to  be  an 
administrative  expense  and.  therefore, 
cannot  be  paid  for  with  crime  victim 
compensation  grant  funds. 

c  Audit  Responsibilities.  Pursuant  to 
the  Office  of  Management  and  Budget 
(OMB)  Circular  A-128.  "Audits  of  SUte 
and  Local  Governments,"  grantees, 
subgrantees,  and  subrecipients  have  the 
responsibility  to  provide  for  an  audit  of 
their  activities.  Ihese  audits  shall  be 
made  annually,  unless  the  State  or  local 
government  has,  by  January  1, 1987,  a 
constitutional  or  statutory  requirement 
for  less  frequent  audits.  Note: 
Institutions  of  higher  education, 
hospitals,  and  other  nonprofit 
organizations  have  the  responsibility  to 
provide  for  an  audit  of  their  activities 
not  less  than  every  two  years.  While 
governments  (state  and  local)  receiving 
less  than  $25,000  in  any  fiscal  year  are 
exempt  from  a  single  audit  there  is  no 
audit  exclusion  for  [mvate  nonprofit 
organizations.  However,  where  state 
and  local  governments  and  nonprofit 
organizations  receive  grants  or  other 
agreements  less  than  $100,000  and  do 
not  obtain  audits  that  meet  the 
requirements  of  OMB  Circulars  A-110 
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and  A-128.  DOJ  grantor  organizations 
shall  ensure  that  Federal  funds  are  spent 
in  accordance  with  applicable  laws  and 
regulations. 

Techniques  to  use  to  determine 
recipient  compliance  with  Federal 
requirements  are: 

1.  Recipient  obtained  audits  made  in 
accordance  with  the  Standards  for  Audit 
of  Governmental  Organizations, 
Programs.  Activities,  and  Functions 
issued  by  the  Comptroller  General; 

2.  Previous  audits  performed  on 
recipients'  operations; 

3.  Desk  reviews  by  program  officials 
of  project  documentation; 

4.  Project  audits  by  Federal  auditors 
or  auditors  obtained  by  recipients; 

5.  Evaluations  of  recipients' 
operations  by  program  offlcials. 

These  audits  shall  be  made  by  an 
independent  auditor  in  accordance  with 
generally  accepted  government  auditing 
standards  governing  financial  and 
compliance  audits.  The  required  audits 
are  to  be  performed  on  an  organization- 
wide  basis  as  opposed  to  a  grant-by- 
grant  basis.  The  audit  reports  must 
include: 

1.  The  auditor's  report  on  financial 
statements  of  the  recipient  organization 
and  a  schedule  of  fmancial  assistance 
showing  the  total  expenditure  for  each 
Federal  assistance  program; 

2.  The  auditor's  report  on  compliance 
containing: 

(a)  A  statement  of  positive  assurance 
with  respect  to  those  items  tested  for 
compliance,  including  compliance  with 
law  and  regulations  pertaining  to 
Hnancial  reports  and  claims  for 
advances  and  reimbursements; 

(b)  A  negative  assurance  of  those 
items  not  tested  and  a  summary  of  all 
instances  of  noncompliance;  and 

(c)  The  auditor's  report  on  the  study 
and  evaluation  of  internal  control 
systems,  which  must  identify  the 
organization's  signiHcant  internal 
accounting  controls  designed  to  provide 
reasonable  assurance  that  Federal 
programs  are  being  managed  in 
compliance  with  applicable  laws  and 
regulation.  It  must  also  identify  the 
controls  that  were  evaluated,  the 
controls  that  were  not  evaluated,  and 
the  material  weaknesses  identified  as  a 
result  of  that  evaluation. 

D.  Audit  Objectives.  Grants  and  other 
agreements  are  awarded  subject  to 
conditions  of  fiscal,  program  and 
general  administration  to  which  the 
recipient  expressly  agrees.  Accordingly. 
the  audit  objective  is  to  review  the 
recipient's  administration  of  grant  funds 
and  required  non-Federal  contributions 
for  the  purpose  of  determining  whether 
the  recipient  has: 


1.  Financial  statements  of  the 
government,  department,  agency,  or 
establishment  that  present  fairly  its 
financial  position  and  the  results  of  its 
financial  operations  in  accordance  with 
generally  accepted  accounting 
principles; 

2.  The  organization  has  internal 
accounting  and  other  control  systems  to 
provide  reasonable  assurance  that  it  is 
managing  Federal  fmancial  assistance 
programs  in  compliance  with  applicable 
laws  and  regulations;  and 

3.  The  organization  has  complied  with 
laws  and  regulations  that  may  have 
material  effect  on  its  financial 
statements  and  on  each  Federal 
assistance  program. 

E.  Audit  Implementation.  Grantees  are 
required  to  specify  their  arrangement  for 
complying  with  the  provisions  of  OMB 
Circular  A-128  and  include  in  their  grant 
application,  to  the  extent  possible,  the 
following  information: 

1.  The  identity  of  the  organization  that 
will  conduct  the  audit; 

2.  Approximate  timing  of  when  the 
audit  will  be  performed; 

3.  Audit  coverage  to  be  provided. 
Where  the  audit  will  not  provide  the 
coverage  requirements  as  specified 
previously,  the  audit  policy  or 
procedures  must  describe  the  speciHc 
arrangements  for  obtaining  audit 
services  that  will  meet  the  requirements; 

4.  An  identification  of  the  audit 
standards,  if  any,  with  which  the 
grantee  will  not  comply; 

5.  Receipt  and  appropriate  distribution 
of  the  resultant  audit  report;  and 

6.  Audit  resolution  policies  and 
procedures  to  be  followed  in  resolving 
the  audit  report. 

F.  Fund  Suspension  or  Termination.  If, 
after  notice  and  opportunity  for  a 
hearing,  the  Office  for  Victims  of  Crime. 
Office  of  Justice  Programs  Hnds  that  a 
State  has  failed  to  substantially  comply 
with  the  Victims  of  Crime  Act.  The 
Financial  and  Administrative  Guide  for 
Grants  (OjP  M  7100.1).  these  proposed 
implementing  Guidelines,  or  any 
implementing  regulation,  the  Office  for 
Victims  of  Crime,  Office  of  Justice 
Programs  may  suspend  or  terminate 
funding  to  the  State,  or  take  other 
appropriate  action. 

G.  Grant  Application.  The  Office  for 
Victims  of  Crime  prepares  and 
distributes  an  annual  Program 
Instruction  for  crime  victims 
compensation  grants.  The  Program 
Instruction,  which  is  sent  to  all  State 
compensation  program  eligible  to  apply 
for  a  grant,  provides  the  necessary 
information  and  guidance  for  the 
preparation  and  submission  of  an 
application  for  a  grant  award.  Enclosed 
with  the  Program  Instruction  is  an 


application  kit  containing  the  necessary 
application  materials  and  instructions 
for  the  submission  of  the  required 
assurances. 

V.  Additional  Requirements 

A.  Civil  Righte 

1.  General.  The  Act  provides  that  no 
person  shall  be  excluded  from 
participation  in.  denied  the  benefits  of, 
subjected  to  discrimination  under,  or 
denied  employment  in  connection  with 
any  activity  receiving  funds  under  the 
Act  on  the  basis  of  race,  color,  religion, 
national  origin,  handicap,  or  sex.  (See 
section  1407(e]  of  the  Act.)  Recipients  of 
funds  under  the  Act  are  also  subject  to 
Title  VI  of  the  Civil  Rights  Act  of  1964. 
42  U.S.C.  2000d  (prohibiting 
discrimination  in  federally-funded 
programs  on  the  basis  of  race,  color,  or 
national  origin),  section  504  of  the 
Rehabilitation  Act  of  1973,  2  U.S.C.  794 
(prohibiting  discrimination  in  such 
programs  on  the  basis  of  handicap),  the 
Age  Discrimination  Act  of  1975, 42 
U.S.C.  6101,  et  seq.,  and  the  Department 
of  Justice  Nondiscrimination 
Rrgulations,  28  CFR  Part  42,  Subparts,  C 
D,  and  G. 

2.  Required  Assurances  and 
Information.  To  be  eligible  for  fimding 
under  the  Act,  a  crime  victim 
compensation  program  must  submit  the 
following  assurances  and  information: 

a.  An  assurance  that  the  program  will 
comply  with  all  applicable 
nondiscrimination  requirements; 

b.  An  assurance  that  in  the  event  a 
Federal  or  state  court  or  Federal  or  state 
administrative  agency  makes  a  finding 
of  discrimination  after  a  due  process 
hearing,  on  the  grounds  of  race,  color, 
religion,  national  origin,  sex,  age  or 
handicap  against  the  program,  the 
program  will  forward  a  copy  of  the 
finding  to  the  Office  of  Justice  Programs. 
Office  for  Civil  Rights  (OCR); 

c.  The  name  of  the  civil  rights  contact 
person  who  has  lead  responsibility  in 
ensuring  that  all  applicable  civil  rights 
requirements  are  met  and  who  shall  act 
as  liaison  in  civil  rights  matters  with 
OCR; 

d.  An  assurance  that  programs  will 
maintain  information  on  victim  services 
provided  by  race,  national  origin,  sex, 
age  and  handicap. 

Note:  States  are  not  required  to  submit  this 
information  as  part  of  their  program 
performance  report. 

B.  Confidentiality  of  Research 
Information.  No  recipient  of  monies 
under  the  Victims  of  Crime  Act  of  1984. 
as  amended,  shall  use  or  reveal  any 
research  or  statistical  information 
furnished  under  this  program  by  any 
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person  and  identifiable  to  any  specific 
private  person  for  any  purpose  other 
than  the  purpose  for  which  such 
infonnatiaD  was  obtained  m  accordance 
with  this  program  and  AcL  Such 
information  shall  be  immune  from  legal 
process  and  shall  not  without  the 
consent  of  the  person  furnishing  such 
information,  be  admitted  as  evidence  or 
used  for  any  purpose  in  any  action,  suit, 
or  other  judicial  legislative,  or 
administrative  proceeding.  (See  Section 
1407(d)  of  the  Act)  This  provision  in 
intended,  among  other  tfiings.  to  assure 
the  confidentiabty  of  information 
provided  by  crime  victims  to  tfiose 
working  in  State  crime  victims 
compensation  programs.  Whatever  the 
scope  of  applM»tion  given  this 
provision,  it  is  dear  that  there  is  nothing 
in  the  Act  or  its  legislative  history  to 
indicate  that  Congress  mtended  to 
override  or  repeal,  in  effect  a  State's 
existing  law  governing  the  discknore  of 
information  wfaieb  is  supportive  of  the 
Act's  fundamental  goal  ol  helpms  crime 
victims.  For  example,  this  provision 
would  not  act  to  override  or  repeal,  fat 
effect  a  State's  existing  law  pertaining 
to  the  mandatory  reporting  <rf^  suspected 
diMaimae.  See  Pennhant  State  S<diool 
and  Hospital  v.  Hakhrman,  et  a/,  451 
U.S.1  (1961). 

C.  Drug-Piee  Workplace.  On 
November  U,  ima  Coqgress  passed  the 
Drug-Free  Wcvkplace  Act  of  1988  (Pub. 
L.  lOO-ega  Tide  V,  Subtitle  D).  This 
statute  requires  tfiat  grantees  of  Federal 
agencies  certify  that  they  will  provide 
drug-free  worlqilaoes.  Making  the 
required  certification  is  a  precondition 
for  receiving  a  grant  from  a  Federal 
agency.  State  crime  victims 
compensatioD  programs  that  apply  for  a 
crime  victims  compensation  grant  as 
authorized  in  Section  14G3(a)(l)  of  the 
Victims  of  Crime  Act  (VOCA)  must 
provide  the  necessary  certification.  The 
instrument  for  die  CCTtification  in  OJP 
Form  4061/3  and  is  titled  "Certification 
Reganting  Drug-Free  Workplace 
Requirements."  The  Form  is  furnished  as 
a  part  of  the  grant  application  packet 
mailed  annually  to  states  eligible  to 
apply  for  a  grant  award.  The  grantee's 
authorized  representative  is  required  to 
sign  and  date  the  certification  and 
include  it  with  the  state's  application  Cor 
a  crime  victims  compensation  grant 
award. 

VI.  Reporting  Requirements 

A  crime  victim  compensation  program 
receiving  funds  under  the  Act  will  be 
required  to  submit  an  annual 
performance  report.  These  reports  will 
be  on  a  form  prepared  and  distributed 
by  the  Office  for  Victims  of  Crime. 
Reports  will  be  due  no  later  than 


Decembe-  30  for  the  Federal  Fiscal  Year 
ending  September  30. 

Approved: 
lane  Nady  Bonlay. 
Director,  Office  for  Victims  of  Crime. 
(FR  Doc.  89-liaee  Rled  5-\7-t».  8:45  am] 
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ACTKNC  Notice  of  final  program 

guidelines  for  the  VictiiBS  of  Crime  Act 

Victim  Assistance  Grant  Program. 

summart:  The  Office  for  Victims  of 
Crime  (OVC).  Office  of  Justice  Programs 
(OJP).  U.S.  Department  of  Justice  (DOJ). 
is  publishing  final  Program  Guidelines  to 
implement  the  victim  Ttwifttanrf  grant 
program  authorized  by  the  Victims  of 
Crime  Act  of  1984  (VOCA).  Pub.  L  98- 
473,  as  amended  by  die  Children's 
Justice  and  Assistance  Act  of  1986 
(CJA),  Pub.  L  99-401,  and  as  amended 
by  the  Anti-Drug  Abuse  Act  of  1988, 
Title  Vn,  Subtitle  D.  of  Pub.  L  100-690 
(hereinafter  referred  to  as  the  "Act•^. 
The  Victims  of  Crime  Act  has  been 
codified  at  44  U.S.C.  10601.  et  seq. 

The  Act  provides  Federal  financial 
assistance  to  states  for  die  purpose  of 
compensating  and  otherwise  assisting 
victims  of  crime  and.  also,  provides 
funds  for  training  and  technical 
assistance  and  assisting  victims  of 
Federal  crimes.  These  Program 
Guidelines  provide  program 
background,  eligibility  requirements, 
and  administrative  procedures  for  the 
implementation  of  the  crime  victim 
assistance  grant  program  as  outlined  in 
section  1404  (a)  of  the  Act.  The 
Guidelines  are  based  on  the  experience 
gained  during  the  first  four  years  of  the 
programs's  implementation  and  are 
responsive  to  the  amendments  to  the 
Victims  of  Oime  Act  of  1984.  These 
Guidelines  suspersede  all  previous 
Program  Guidelines  issued  by  the  Ofiice 
for  Victims  of  Crime  (OVC)  to 
imiplement  the  Victims  of  Crime  Act 
victim  assistance  grant  program. 
FOR  FURTHER  OIFORMATION  CONTACT: 
Duane  Ragan,  Ph.D.  (202)  724-5947.  (This 
is  not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION:  On 

March  7, 1989,  the  Office  for  Victims  of 
Crime  published  for  public  comment 
proposed  Program  Guidelines  for  the 
Victims  of  Crime  Act  (VOCA)  victim 
assistance  grant  program  in  the  Federal 
Register  (Vol.  54,  No.  43,  Pages  9571- 


9580).  In  response  to  this  publication 
OVC  received  126  individual  comments 
ftom  Coogress,  national  organizations. 
VOCA  state  administrators,  state 
advisory  groups,  statewnde  and  national 
coalitions,  victim  service  providers, 
victim  advocates,  and  crime  victims. 

The  Proposed  Guidelines  contained  a 
complete  discussion  of  all  policy  issues 
and  program  requirements.  Coaunenters 
were  generally  appreciative  and 
supportive  of  the  clarification  provided 
regarding  allowable  costs,  eligible 
programs,  and  eligible  services.  The 
concerns  expressed  can  be  grouped  into 
seven  major  policy  issues  which  include: 
perpetrator  rehal^tation,  generic  victim 
services,  seed  money,  undorserved 
populations,  program  match,  and 
allowable  costs  and  eligible  services. 

In  addititm  to  written  comments,  OVC 
solicited  and  received  oral  comments 
irom  representatives  of  several  national 
organizations  in  the  field  of  victim 
services.  All  comments  were  considered 
by  OVC  in  preparing  the  final  Pro-am 
Guidelines.  OVC  does  not  plan  to 
provide  individual  wrritten  responses  to 
each  of  the  comments  received. 
However,  an  analysis  of  the  comments 
received  and  OVCs  response  in 
provided  below. 

Summaiy  of  Ifaa  Couuiieuts  to  the 
PMpoaad  Plogiain  Gntdennaa 

In  the  proposed  and  final  Program 
Guidelines  OVC  attempted  to  adhere 
closely  to  the  letter  and  spirit  of  the 
legislation.  The  primary  purpose  of  tlie 
VOCA  victim  assistance  grant  program 
is  to  assist  states  in  providing  high- 
quality  services  that  directly  improve 
the  health  and  well-being  of  victims  of 
crime  with  priority  given  to  victims  of 
child  abuse,  domestic  violence,  and 
sexual  assault  and  services  for 
previously  underserved  victim 
populations. 

OVC  notes  that  37  letters  came  from 
domestic  violence  programs  and 
domestic  violence  coalitions.  Several 
major  themes  clearly  emerged  from  this 
group  of  coimnenters.  These  writers 
were  generally  unsupportive  of:  (1)  Any 
VOCA  funds  being  set  aside  for  victims 
other  than  victims  of  sexual  assault, 
domestic  violence,  and  child  abuse;  (2) 
classifying  underserved  populations  as  a 
new  priority  area;  and  [3)  any  limitation 
on  multi-year  funding  for  priority 
programs.  In  addition,  domestic  violenre 
programs  and  coalitions,  along  with 
other  programs,  almost  uniformly  agreed 
that  perpetrator  rehabiLtation  in  family 
violence  cases  should  not  be  supported 
with  VOCA  funding. 

OVC  also  received  13  comments  from 
groups  which  provide  services  to  sexual 


21500 


Federal  Register  /  Vol.  54.  No.  95  /  Thursday.  May  18.  19B9  /  Notices 


asflualt  victims  who  also  identified 
general  areas  of  concern  and 
unanimously  supported  and  opposed 
specific  provisions  of  the  proposed 
Program  Guidelines.  They  opposed  any 
attempt  by  states  to  limit  the  number  of 
years  for  which  a  designated  priority 
program  would  be  eligible  for  funding 
and  specifically  requested  that  OVC 
issue  language  prohibiting  this  practice. 
This  group  also  urged  OVC  not  to 
identify  previously  underserved  victim 
populations  as  a  new  or  fourth  priority. 
Both  domestic  violence  and  sexual 
assault  programs  requested  that  OVC 
more  strongly  state  that  priority 
programs  not  be  required  to  provide 
"generic"  services. 

Comments  received  from  the  VOCA 
state  administrators  tended  to  focus  on 
administrative  aspects  of  the  VOCA 
victim  assistance  grant  program.  Of  the 
15  VOCA  state  administrators  who 
submitted  comments,  8  expressed  their 
views  regarding  the  allocation  of  a 
percentage  of  VOCA  victim  assistance 
funds  to  the  previously  underserved 
victim  populations.  These  VOCA  state 
administrators  generally  agreed  that  no 
percentage  should  be  allocated  to 
perviously  underserved  victim  ^ 

populations  thus  providing  the  states 
with  the  maximum  flexibility  to 
determine  the  amount  to  be  allocated  for 
this  purpose.  VOCA  state 
administrators  also  requested  that  OVC 
expand  upon  the  allowable  costs  and 
eligible  services  section  of  the  final 
Program  Guidelines. 

OVC  received  a  joint  letter  from  two 
members  of  the  House  of 
Representatives,  Representative  John 
Conyers.  Chairman  of  the  Committee  on 
Government  Operations,  and 
Representative  George  Miller. 
Chairman.  Select  Committee  on 
Children.  Youth,  and  Families.  These 
congressional  representatives  reiterated 
their  positions  on  the  purposes  of 
priority  programs  (i.e.,  to  foster 
specialized  services)  and  seed  money 
for  new  programs  (i.e..  to  favor  existing 
programs  over  newer  ones).  Moreover, 
they  reasserted  their  opposition  to  the 
proposed  requirement  for  a  minimum 
10%  to  support  previously  underserved 
populations,  relying  on  their 
interpretation  that  the  House  never 
intended  this  new  category  to  be  treated 
like  the  three  original  priorities. 

In  contrast  to  the  views  expressed  by 
Representatives  Conyers  and  Miller  on 
the  proposed  treatment  of  previously 
underserved  victim  populations.  Senator 
Joseph  Biden,  Jr..  Chairman  of  the 
Committee  on  the  Judiciary,  wrote  to 
OVC  stating  that  "I  believe  that  the 
department's  guidelines  requiring  states 


to  devote  at  least  ten  percent  of  their 
victim  assistance  funds  to  previously 
underserved  populations  of  victims  is 
consistent  with  the  explicit  language 
contained  in  the  1988  drug  bill  and  the 
Intent  of  the  authors  of  the  victim 
assistance  amendments." 

Finally.  OVC  received  a  wide  range  of 
letters  from  other  national  and  local 
organizations  which  focused  upon  one 
or  two  issues.  Among  these  national  and 
local  organizations,  OVC  received 
strong  support  for  (1)  F.8tablishing  a 
minimum  of  10%  funding  in  each  state 
for  their  respective  previously 
underserved  populations:  (2)  changing 
the  match  requirement  for  new  progams: 
(3)  programs  providing  crisis 
intervention  services  receiving  priority 
funding  consideration:  (4)  special 
consideration  to  Native  Americans:  and 
(5)  the  statement  regarding  seed  money 
for  new  programs. 

Analysis  of  and  Response  to  Comments 
on  the  Proposed  Prt^ram  Guidelines 

1.  Perpetrator  Rehabilitation.  Neariy 
half  of  the  conunents  (64)  received  urged 
OVC  to  reconsider  the  proposal  to  allow 
perpetrator  counseling  to  reunite 
families  in  domestic  violence  cases  as 
an  eligible  service  to  be  supported  by 
VOCA  victim  assistance  grant  funds. 
Comments  were  received  from  a  broad 
cross-section  of  programs  and  agencies, 
including  VOCA  state  administrators. 
battered  women  shelters,  national 
organizations,  rape  crisis  centers,  and 
general  victim  services  programs.  The 
majority  of  the  comments  on  this  issue 
came  from  domestic  violence  programs 
and  coalitions. 

After  careful  consideration  of  these 
comments,  OVC  has  amended  the  final 
Guidelines  to  state  that  "perpetrator 
rehabilitation  is  clearly  not  a  direct 
service  to  victims  of  crime  as  intended 
by  VOCA  and.  therefore,  not  an  eligible 
service  or  activity  to  be  supported  by 
victim  assistance  grant  fimds." 

2.  Generic  Victim  Senices. 
Approximately  54  letters  were  received 
(of  which  17  came  from  individuals 
associated  with  one  organization) 
requesting  that  OVC  issue  a  stronger 
statement  that  priority  programs  need 
not  provide  "generic"  victim  services  or 
extend  services  to  other  non-priority 
victims  in  order  to  be  eligible  for 
funding.  OVC  wishes  to  reiterate  even 
more  strongly  that  there  is  no 
requirement  that  each  program 
designated  as  a  priority  program  provide 
what  are  termed  as  generic  victim 
services.  Further,  there  is  no 
requirement  that  all  VOCA-funded 
programs  must  serve  all  types  of 
victims. 


3.  Seed  Money.  OVC  received  a 
substantial  number  of  comments  (53)  on 
the  use  of  VOCA  assistance  funds  as 
money  to  seed  the  development  of  new 
programs.  Commenters  generally  agreed 
that  OVC  should  issue  a  stronger 
statement  prohibiting  states  from 
limiting  the  number  of  years  a  program 
may  apply  for  crime  victim  assistance 
grants.  OVC  believes  that  this  issue  is 
best  left  to  the  individual  states  because 
of  the  careful  balance  that  states  must 
maintain  in  appropriately  funding  victim 
ser\'ice  programs  to  meet  the  divergent 
needs  of  their  victim  populations. 
However,  state  administrators  are 
discouraged  from  establishing  a  blanket 
policy  of  terminating  funding  to 
programs  receiving  awards  in  previous 
years  solely  to  fund  new  programs. 

4.  Previously  Underserved 
Populations.  OVC  received  53  comments 
(of  which  17  were  from  individuals 
associated  with  one  organization)  from 
priority  victim  organizations  requesting 
that  child  abuse,  sexual  assault,  and 
domestic  violence  programs  be  eligible 
for  consideration  as  previously 
underserved  populations.  However, 
given  the  clear  intent  of  the  amendment 
to  the  legislation  to  broaden  the  support 
for  crime  victim  services  into  other 
areas  previously  lacking  funding 
support,  this  is  not  permissible.  It  is 
important  to  note  that  although  a 
minimum  of  30%  has  previously  been  set 
aside  for  the  three  priority  area 
programs,  experience  has  shown  that 
states  have  allocated  the  majority  of 
VOCA  funds  to  programs  which  serve 
victims  of  child  abuse,  domestic 
violence,  and  sexual  assault.  (Seventy- 
six  percent  of  the  monies  allocated  to 
state  victim  assistance  programs  went  to 
programs  serving  priority  area  victims. 
These  monies  funded  82%  of  the  VOCA 
supported  programs.)  Therefore,  states 
will  be  asked  to  identify  victims  of  crime 
other  than  those  included  in  the  three 
priority  categories  in  order  to  fulfill  this 
requireiQent. 

The  letter  received  from 
Representatives  John  Conyers  and 
George  Miller  restated  their  position 
that  the  proposed  Guidelines  were  not  in 
keeping  with  their  interpretation  of 
Congressional  intent  regarding 
underserved  populations.  They  believe 
that  the  intent  of  the  House  of 
Representatives  was  that  the  original 
priority  areas  were  to  be  treated  more 
favorably  than  the  recently  recognized 
underserved  populations. 

The  letter  received  from  Senator 
Joseph  Biden.  Jr.  strongly  supported  the 
notion  that  the  proposed  minimum  10% 
allocation  for  previously  underserved 
populations  effectuated  the  intent  of  the 


Federal  Reyster  /  Vol.  54.  No.  95  /  Thursday.  May  18.  1989  /  Notices 


21501 


amendment.  According  to  Senator  Biden 
when  the  Senate  sought  to  require  states 
to  give  consideration  to  underserved 
populations  of  victims  similar  to  the 
three  original  priority  areas,  the 
Committee  used  language  which  was 
identical  to  the  legislative  language  in 
the  original  Victims  of  Crime  Act. 
Senator  Biden  indicated  that  he  and 
Senator  Thurmond,  as  authors  of  VOCA 
in  1984  and  co-managers  of  the  criminal 
justice  amendments  in  the  1988  drug  bill, 
inserted  a  section-by-section  analysis  of 
the  Senate  amendments  into  the 
Congressional  Record.  This  analysis 
called  on  the  Department  of  Justice  to 
issue  a  minimum  funding  requirement 
for  underserved  populations  that  was 
identical  to  the  requirement 
implementing  VOCA's  three  original 
priority  areas.  Senator  Biden,  quoting 
the  Congressional  Record,  wrote  that: 

In  keeping  with  the  Department's 
guidelines  implementing  the  priority  language 
of  section  1404(A)  of  the  Act  the  (|udiciary) 
Committee  directs  the  Attorney  General  to 
issue  guidelines  that  ensure  that  at  least  ten 
percent  of  a  state's  victims  assistance  fund 
shall  be  used  to  provide  grants  to  programs 
serving  previously  underserved  victim 
populations,  including  for  example,  survivors 
of  homicide  victims  and  victims  of  drunk  and 
drugged  driving  incidents  (134  Cong.  Rec.. 
October  14. 1988,  S15960). 

OVC  also  received  letters  from  two 
national  organizations  (National  Victims 
Center  and  Mothers  Against  Drunk 
Driving),  representing  hundreds  of 
victim  8er\'ice  programs,  supporting 
OVC's  proposal  to  set  aside  10%  for 
previously  underserved  victims.  These 
two  organizations  reconunended  that 
OVC  define  previously  underserved 
victim  populations  by  type  of  crime. 
Consistent  with  references  in  the 
Congressional  Record,  states  are 
encouraged  to  identify  previously 
underserved  populations  of  victims  by 
type  of  crime,  e.g.,  victims  of  DUI  and 
DWI,  survivors  of  homicide  victims,  and 
other  victims  of  violent  crime,  or  Native 
American  victims  of  crime  on  Indian 
reservations.  OVC  has  included  Native 
American  victims  because  of  the  paucity 
of  victim  services  on  Indian  reservations 
and  their  lack  of  access  to  existing 
services. 

Related  to  this  same  issue,  comments 
received  suggested  that:  (1)  States  be 
asked  to  give  preference  to  programs 
serving  previously  underserved  victim 
populations  with  no  specific  percentage 
allocated,  (2)  the  10%  allocated 
represents  a  funding  ceiling,  and  (3)  the 
previously  underserved  victim 
populations  should  not  be  considered  a 
new  or  fourth  priority  category. 

In  implementing  the  program 
requirement  for  previously  underserved 


victims,  the  OVC  has  considered  the 
conflicting  perspectives  expressed  by 
Congress  and  constituency  groups.  The 
rationale  for  establishing  a  specific  level 
of  funding  for  previously  underserved 
victims  of  violent  crime  is  to  promote 
the  brontlest  effort  possible  to  assist 
these  victims  and  to  ensure  that  no 
category  of  victim  is  ignored.  With 
regard  to  the  degree  of  financial  support 
that  should  be  made  available  to 
previously  underserved  victims,  OVC  is 
directing  states  to  allocate  at  least  10% 
of  their  VOCA  victim  assistance  funds 
to  previously  underserved  victims  of 
violent  crime.  In  this  way,  one  or  more 
previously  underserved  populations  of 
victims  of  violent  crime,  as  identified  by 
each  state,  will  constitute  a  single 
category  for  which  at  least  10%  of  the 
state's  VOCA  victim  assistance  funds 
must  be  allocated.  That  is  to  say.  for 
example,  if  a  state  were  to  designate 
two  types  of  victims  as  previously 
underserved  for  purposes  of  this  section, 
both  populations  together  would  share 
the  minimum  10%  funding  required. 

5.  Definition  of  a  Priority  Program. 
Thirty-one  commenters  recommended 
that  OVC  expand  its  definition  of  a 
priority  program  to  include 
"specialized"  services.  Included  in  these 
was  a  joint  letter  from  Representatives 
Conyers  and  Miller  supporting  this 
wording.  OVC  has  considered  these 
comments  and  believes  this  would  be 
helpful  in  clarifying  what  is  a  priorify 
program  for  purpose  of  VOCA. 
Therefore,  OVC  defines  a  priority 
program  as  one  whose  principal  mission 
is  to  offer  comprehensive  specialized 
services  tailored  to  the  special  needs  of 
one  or  more  priorify  category  victims. 
OVC  encourages  states  to  consult  with 
victim  service  providers,  victim 
advocates,  crime  victims,  etc.,  in  order 
to  identify  the  appropriate  specialized 
services. 

6.  Program  Match.  OVC  carefully 
reviewed  reconunendations  to  retain  the 
current  match  requirement  for  new 
programs  and  to  restrict  program  match 
to  cash  only  for  new  programs.  A  few 
writers  expressed  concern  that  new 
programs  could  use  in-kind  as  well  as 
cash  match.  Additionally,  they 
expressed  concern  regarding  the  relative 
reduction  in  the  amount  of  match 
necessary  for  new  versus  existing 
programs.  Commenters  suggested  that 
this  might  send  a  signal  to  states  that 
funding  new  victim  programs  should 
receive  priority  over  funding  existing 
victim  service  programs.  This  was  not 
the  intent  of  the  proposed  changes  in 
match  requirements. 

OVC  recognizes  that  a  primary 
purpose  of  the  Victims  of  Crime  Act,  as 
amended,  is  to  expand  and  enhance  the 


delivery  of  services  to  crime  victims 
provided  by  existing  victim  assistance 
programs.  The  new  match  requirements 
reflect  the  intent  of  the  Act  regarding  the 
continuify  of  existing  crime  victim 
assistance  programs  and  address  the 
need  for  the  development  of  necessary 
victim  service  nrograms. 

7.  Other  Revisions.  Several  VOCA 
administrators  requested  clarification  on 
allowable  costs  and  eligible  services. 
The  following  is  a  breakdown  of  those 
issues  and  OVC's  response. 

a.  Legal  Services.  Writers  inquired 
whether  legal  services  include  the  filing 
of  elder  abuse  petitions  and  child  abuse 
petitions,  as  well  as  temporary 
restraining  orders.  OVC  considers  these 
to  be  allowable  activities  to  be 
supported  by  VOCA  victim  assistance 
funds.  OVC  believes  these  are  the  types 
of  necessary  and  essential  emergency 
legal  services  which  aid  in  removing  the 
victim  from  immediate  revictimization 
as  contemplated  by  the  VOCA.  All 
other,  non-emergency,  legal  ser\'ices  are 
not  allowable. 

b.  Insurance.  Additional  questions 
arose  regarding  building  and  vehicle 
insurance  and  the  necessary 
maintenance  and  repair  of  a  building  or 
a  vehicle  usin^  VOCA  victim  assistance 
funds.  The  purchase  of  liability 
insurance  policies  and  the  repair  of 
buildings  and  vehicles  are  incidental 
expenses  and  do  not  appear  to  be 
necessary  to  the  provision  of  direct 
services  to  crime  victims  as  intended  by 
the  Act.  Therefore,  VOCA  victim 
assistance  grant  funds  may  not  be  used 
for  these  purposes. 

c.  Rent.  Commenters  inquired  whether 
the  cost  of  rent  may  be  charged  to  a 
VOCA  victim  assistance  grant.  A 
subgrantee  may  charge,  or  prorate,  the 
reasonable  cost  of  rent  for  a  VOCA- 
funded  project.  The  grantee/subgrantee 
shall  certify  in  writing  that  the  requested 
rental  charge  is  consistent  with  the 
prevailing  rate  in  the  local  area  and 
shall  maintain  documentation  in  its  file 
to  support  such  a  determination. 

d.  Equipment  Purchases  and  Capital 
Expenditures.  Section  1404(b)(2) 
provides  that  VOCA  victim  assistance 
grant  funds  may  only  be  used  to  provide 
services  to  victims  of  crime.  However, 
equipment  that  is  necessary  and 
essential  to  the  delivery  of  direct 
services  is  deemed  an  allowable  cost  bv 
OVC. 

The  Office  for  Victims  of  Crime  has 
considered  carefully  the 
recommendations  of  the  many 
commenters.  This  consideration  has  led 
to  a  number  of  revisions  and  further 
clarification  in  the  final  Program 
Guidelines.  These  revisions  reflect 
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OVCs  oblectiw  to  carry  out  the 
purpose  of  VCXIA,  while  taking  into 
coosiderattoB  tlw  diverse  coalitions  of 
victim  service  providers,  victim 
advocates,  state  atteinistrators, 
national  organizations,  crime  victims, 
and  membm  of  Congreaa. 

Discussion  of  Victim  Assistance  Grant 
Program.  Background,  Legislative 
CSiimges,  and  Pngcam  Foncy 

The  famdamental  approach  of  these 
Program  Guidelines  is  to  maximize  state 
authority  within  the  context  of 
congressional  intent  of  the  Act.  In  this 
way.  Federal  intrusion  on  the  states' 
decision-making  authority  will  be 
appropriately  limited  Indeed,  from  its 
inception,  the  Act  has  stron^y  favored 
state  autonomy  within  Feder^y 
determined  guidelines.  Program 
application,  reporting,  and  evaluation 
requirements  have  been  established  at  a 
level  necessary  to  maintain  proper 
Federal  ttewardahip  for  the  funds  and  to 
report  to  the  President  and  Congress  on 
the  Impact  of  the  funding. 

These  Guidelines  do  not  constitute  a 
"major"  rule  as  defined  by  Executive 
Order  12291  as  ttiey  do  not  result  in:  (a) 
An  effect  on  the  economy  of  $100  million 
or  more;  (b)  a  ma}or  increase  in  any 
costs  or  prices;  or  (c)  adverse  effects  on 
competition,  employment,  investment, 
productivity,  or  innovation  among 
American  enterprises. 

In  addition,  because  these  Guidelines 
will  not  have  significant  economic 
impact  on  a  snlMtantial  number  of  small 
entities,  no  analysis  of  the  impact  of 
these  rules  on  such  entities  is  required 
by  the  Regulatory  Flexibility  Act,  5 
U.S.C.«01,e/se9. 

The  collection  of  information 
requirements  contained  in  Section  V  of 
the  Program  Guidelines  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  under  the 
Paperwmk  Reduction  Act.  44  U.S.C. 
3304(h). 

The  primary  purpose  of  the  VOCA 
victim  assistance  grant  program  is  to 
assist  states  in  providing  high  quality 
services  that  directly  improve  the  health 
and  well-being  of  victims  of  crime  and 
to  provide  funding  for  sexual  assault 
(rape  crisis  programs),  spousal  abuse 
(domestic  violence  shelters),  child  abuse 
(treatment  programs),  and  previously 
underserved  victim  populations.  A  wide 
range  of  services  for  victims  of  crime  are 
supported  by  this  Act.  They  include,  but 
are  not  limited  to,  ensuring  that  victims 
receive  timely  notification  about  the 
various  proceedings  involved  in 
prosecuting  the  person  accused  of  the 
crime  and  counseling  to  help  the  victim 
overcome  the  emotional  trauma  of 
victimization.  Congress  has  supported 


the  view  that  some  services  are  more 
directly  related  to  the  emotional  healing 
and  recovery  of  the  victim  than  others. 

Snioe  Hiefe  are  not  enough  dollars 
available  in  the  CrioM  Victim  Fund  to 
permit  fwiding  afl  victim  services,  it  is 
the  intent  of  VOCA  to  ensiire  that 
services  tliat  directly  improve  the  health 
and  well-being  of  crime  victims  receive 
first  ooosideration  vdien  planning  the 
distribution  of  limited  Crime  Victim 
Fund  monies.  The  Office  for  Victims  of 
Crime  encourages  state  administrators 
to  consider  first  the  funding  of  programs 
that  offer  coonseling  services,  shelter, 
and  other  emergency  assistance  that 
address  the  devastating  psychological 
and  emotional  consequences 
experienced  by  vidtms  of  crime  and 
their  families.  Consequently,  programs 
meeting  the  immediate  short-term 
emergency  needs  of  crime  victims 
should  be  considered  fcv  funding  over 
programs  offering  other  types  of  services 
with  the  exception  of  programs  whose 

Erimaiy  pwposes  are  to  aid  survivors  of 
omicide  victims  and  for  whom  services 
may  be  delayed  beyond  the  initial  crisis. 

Crime  Victims  Fond  Distribution 

The  reauthorization  legislation 
estabbshes  a  ceiling  of  $125  million  in 
Fiscal  Years  190^1991  and  $150  million 
to  Fiscal  Years  1982-1904  for  the  Crime 
Victims  Fund  (heieinafter  referred  to  as 
the  "Fund"). 

Monies  deposited  in  tlie  Fond  shall  be 
made  available  in  the  following  manner. 
Of  the  first  $100  million  deposited  in  tiie 
Fond:  49.5%  shafl  be  made  available  for 
victim  compensation  program  grants; 
45%  shall  be  made  availaUe  ht  victim 
assistance  program  grants;  1%  shall  be 
available  for  support  of  services  to 
Federal  crime  victims  (of  which  up  to 
0.5%  may  be  made  available  for  training 
and  technical  assistance  projects  for 
eligible  victim  assistance  programs  and 
at  least  0.5%  may  be  made  available  for 
services  to  victims  of  Federal  crimes), 
and  4.5%  shall  be  made  available  under 
the  provisions  of  the  Children's  Justice 
and  Assistance  Act  of  1986.  Of  the  4.5% 
made  available  to  the  Department  of 
Health  and  Human  Services  to  improve 
the  investigation  and  prosecution  of 
child  abuse.  e^>ecially  child  sexual 
abuse  cases.  15%  shall  be  made 
available  for  assisting  Native  American 
tribes  in  developing,  establishing,  and 
operating  programs  designed  to 
similariy  improve  the  handling  of  child 
abuse  cases,  especially  child  sexual 
abuse  cases  in  Indian  country.  This  15% 
shall  be  administered  by  the  Office  for 
Victims  of  Crime. 

The  next  $5,500,000  deposited  in  the 
Fund  above  the  first  $100  million  (i.e., 
any  amounts  between  $100  million  and 


$105.5  million)  shaQ  be  made  available 
for  Children's  Justice  Act  grant 
purposes.  Deposits  in  excess  of 
$105,500,000.  but  not  in  excess  of  $110 
million  ceOing.  shall  be  made  available 
for  victim  assistance  program  grants. 

Of  deposits  in  excess  of  the  $110 
million  and  up  to  the  ceiling.  47.5%  shall 
be  made  available  for  victim 
compensation  program  grants,  47.5% 
shall  be  made  available  for  victim 
assistance  program  grants,  and  5%  shall 
be  made  availaUe  for  services  to 
victims  of  Federal  crimes. 

If  the  total  deposited  in  the  Fund 
during  a  particular  year  reaches  the 
ceiling,  the  excess  shall  not  be  a  part  of 
the  Fund.  The  first  $2.2  million  of  such 
excess  shall  be  available  to  the  Federal 
judicial  branch  for  atfaninistrative  costs 
to  cany  out  the  functions  of  the 
Administrative  Office  of  the  U.S.  Courts 
with  respect  to  the  collection  of  criminal 
fines  and  penalty  assessments.  (See 
subsection  1402(c)(lKA))  The  remaining 
monies  shall  be  dtyoaitBd  in  the  General 
Fund  of  the  United  States  Treasury. 

No  deposits  shall  be  made  in  the  Fund 
after  September  30. 1901  under  the 
current  reauthorization. 

Recent  Changes  in  the  DistiflMttion  of 
Victim  Assistance  Funds  to  the  States 

The  1988  amendments  to  the  Victims 
of  Crime  Act  increased  the  base  amount 
each  state  shall  receive  in  victim 
assistance  funds  from  $100,000  to 
$150,000  for  Fiscal  Years  1989, 1990,  and 
1991,  and  to  $200,000  for  Fiscal  Years 
1992. 1903.  and  1904.  (See  section 
1404(a)(5)  (A)  and  (B)) 

In  addition,  for  the  purposes  of 
allocating  the  base  amounts  to  the 
states,  the  United  States  Virgin  Islands 
and  all  territories  and  possessions  of  tlie 
United  States  are  to  be  included  along 
with  the  District  of  Cohunbia  and  Puerto 
Rico.  (See  section  1404(d)(l)] 

Victims  of  Crime  Act  Victim  Assistance 
Grant  Program  Final  Program  Guidelines 

/.  General  Provisions  of  the  Final 
Guidelines 

A.  Eligible  Applicants 

All  states  including  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  United  States  Virgin  Islands, 
and  all  other  territories  and  possessions 
of  the  United  States  are  eligible  to  apply 
for  and  receive  Victims  of  Crime  Act 
victim  assistance  grants.  (See  section 
1404(d)(1)  of  the  Act)  For  the  purpose  of 
these  proposed  Guidelines,  the  tenn 
"state"  includes  the  District  of 
Columbia,  Puerto  Rico,  the  United  States 
Virgin  Islands,  and  any  other  territory  or 


possession  of  the  United  States  (See 
section  1404(d)(1)  of  the  Act). 

B.  State  Office 

The  chief  executive  of  ieach 
participating  state  must  designate  or 
establish  a  state  office  for  the  purpose  of 
preparing  an  application  for  funds  and 
administering  the  funds  received, 
iiicluding  fund  accounting  and 
disbursement,  monitoring,  reporting,  and 
audit. 

//.  Allocation  of  Funds 

A.  Fund  Availability 

Section  1404(a)(1)  of  the  Victims  of 
Crime  Act  of  1984,  as  amended,  provides 
that  crime  victim  assistance  grants  shall 
be  made  from  the  portion  of  Uie  Fund 
not  used  for  crime  victim  compensation 
grants,  or  reserved  for  training  and 
technical  assistance  activities,  or  for 
financial  support  to  victims  of  Federal 
crime  (See  secUon  1404(c)(1)  of  the  Act), 
or  for  grants  under  the  Children's  Justice' 
Act  (See  section  1404  A  of  the  Act). 
Funds  are  available  for  expenditures  in 
the  Federal  fiscal  year  of  award  and  in 
the  next  succeeding  fiscal  year.  Note: 
The  Federal  fiscal  year  begins  on 
October  1  and  ends  on  September  30  of 
the  following  year. 

B.  Allocation  to  States 

Each  state,  the  District  of  Columbia, 
Puerto  Rico,  and  United  States  Virgin 
Islands,  and  any  territory  and 
possession  shall  receive  a  base  amount 
of  $150,000  in  fiscal  years  1989  through 
1991,  and  a  base  amount  of  $200,000 
thereafter  through  fiscal  year  1994,  and 
that  portion  of  the  then  remaining 
available  money  to  each  state  that 
results  from  a  distribution  among  the 
states  on  the  basis  of  each  state's 
population  in  relation  to  all  states. 

C.  Allocation  of  Funds  within  the  States 

Funds  granted  to  the  states  are  to  be 
further  subgranted  within  the  state  to 
eligible  victim  services  programs.  The 
state  has  sole  discretion  as  to  which 
programs  providing  direct  services  to 
crime  victim  receive  funds,  so  long  as 
the  eligibility  criteria  set  out  in  the  Act 
and  enumerated  in  these  Guidelines  are 
met. 

D.  Seed  Money 

OyC  encourages  states  to  \ake  into 
consideration  in  developing  program 
funding  policy,  the  range  of  victim 
services  needed  throughout  the  state, 
the  track  record  of  funded  programs, 
and  the  extent  to  which  other  sources  of 
funding  are  available  to  proposed 
projects  and  previously  funded  VOCA 
projects.  States  are  encouraged  to 
carefully  examine  their  various  victim 
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service  needs  and  to  expand  into  new 
service  areas  as  crime  victims  funds 
increase.  State  administrators  are 
discouraged  from  establishing  a  blanket 
policy  of  terminating  funding  to 
programs  receiving  awards  in  previous 
years  solely  to  fund  new  programs. 

///.  Program  Requirements 

A.  Priority  and  Previously  Underserved 
Victim  Populations 

Under  the  Act  the  chief  executive  of 
the  state  must  certify  that  the  state  shall 
give  priority  to  eligible  crime  victim 
assistance  programs  which  have  as  their 
principal  mission  providing  direct 
assistance  to  victims  of  sexual  assault, 
spouse  abuse,  or  child  abuse,  and  to 
programs  serving  previously 
underserved  populations  of  victims  of 
violent  crime  as  determined  by  each 
state.  (See  section  1404(a)(2)  (A)  and  (B) 
of  the  Act).  To  meet  this  requirement, 
each  state  shall  allocate  at  least  10%  of 
its  total  Victims  of  Crime  Act  victim 
assistance  grant  to  each  of  the  three 
priority  categories  and  at  least  10%  to 
programs  which  serve  victims 
determined  by  the  state  to  have  been 
previously  underserved. 

Each  state  is  further  required  to 
describe  in  its  application  or  within  60 
days  of  acceptance  of  their  award  the 
procedures  used  to  identify  previously 
underserved  victim  populations  and  the 
method  planned  for  allocating  VOCA 
funding  for  these  services.  The  10% 
figure  provided  in  these  Program 
Guidelines  is  intended  to  represent  a 
base  amount  of  funding  to  each  of  the 
priority  areas  and  to  the  underserved 
victims  of  crime  and  to  give  each  state 
discretion  to  determine  the  level  of 
additional  funding  needed. 

The  Office  for  Victims  of  Crime 
believes  it  is  incumbent  upon  each  state, 
not  the  Federal  Government,  to 
determine  if  funding  in  excess  of  the 
minimum  base  amount  level  established 
by  the  Office  for  Victims  of  Crime  is 
needed  in  a  particular  priority  area.  In 
no  way  is  the  30%  base  amount  targeted 
for  programs  serving  priority  victims  nor 
the  10%  base  amount  targeted  for 
programs  serving  previously 
underserved  victim  populations 
intended  to  establish  a  cap  on  the 
amount  allocated  to  programs  serving 
these  categories  of  crime  victims.  While 
experience  has  shown  that  states  have 
allocated  the  vast  majority  of  VOCA 
funds  to  programs  which  serve  victims 
of  child  abuse,  domestic  violence,  and 
sexual  assault,  states  may  provide 
funding  for  all  types  of  victim  services. 

1.  Defining  A  Priority  Program.  OVC 
defines  a  priority  program  as  one  whose 
principal  mission  is  to  offer 


comprehensive  specialized  services 
tailored  to  the  special  needs  of  one  or 
more  priority  category  of  victims.  OVC 
encourages  states  to  consult  with  victim 
service  providers,  victim  advocates, 
crime  victims,  etc.,  in  identifying  what 
those  specialized  services  should  be. 

2.  Identifying  Previously  Underserved 
Populations.  States  must  make  funds 
available  for  services  to  previously 
underserved  victim  populations  and  are 
encouraged  to  identify  previously 
underserved  populations  of  victims  by 
type  of  crime,  e.g.,  victims  of  DUl  and 
DWI,  survivors  of  homicide  victims,  and 
other  victims  of  violent  crime,  or  Native 
American  victims  of  crime  on  Indian 
reservations.  OVC  has  included  Native 
American  victims  of  crime  because  of 
the  paucity  of  services  on  Indian 
reservations  and  their  lack  of  access  to 
existing  services  due  to  geographic 
remoteness. 

B.  Non-Supplanting 

The  chief  executive  of  the  state  of  his/ 
her  designated  state  administrator  must 
certify  that  crime  victim  assistance  grant 
funds  will  not  be  used  to  supplant  state 
and  local  funds  that  would  otherwise  be 
available  for  crime  victim  services.  (See 
section  1404(a)(2)(B)  of  the  Act.)  Federal 
grant  funds  are  intended  to  enhance  or 
expand  services,  not  substitute  for  other 
sources  of  support. 

C.  Eligibility  Criteria 

States  must  use  crime  victim 
assistance  grant  funds  to  support 
programs  that  provide  direct  services  to 
crime  victims.  Each  individual  victim 
assistance  project  receiving  a  crime 
victim  assistance  subgrant  must  meet 
the  following  eligibility  requirements: 

1.  Be  operated  by  a  public  agency  or 
nonprofit  organization  or  a  combination 
thereof  that  provides  direct  services  to 
crime  victims; 

2.  If  it  is  an  existing  program,  have  a 
record  of  providing  effective  services  to 
victims  of  crime  and  financial  support 
from  other  sources.  In  determining 
whether  or  not  a  program  has  a  "record 
of  providing  effective  services. "  the 
state  shall  consider  whether  the 
program  has  been  providing  services  to 
victims  of  crime  for  a  minimum  of  one 
year,  has  the  support  and  approval  of  its 
services  by  the  community,  and  whether 
or  not  an  analysis  of  its  activities  and 
financial  history  shows  that  it  achieves 
its  intended  results  in  a  cost-effective 
manner.  An  existing  program  shall  be 
considered  to  have  "financial  support 
from  other  (non-Federal)  sources"  if  at 
least  20%  of  its  support  (including  in- 
kind  contributions)  is  from  non-Federdl 
sources,  or  an  appropriation,  as 
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provided  in  Chapter  2.  paragraph 
14(c)(2Mb)  of  the  M  Tioai.  (See  secUon 
1404(b)(lUBKi)oftheAct.) 

NalK  Ftakla  Mbpwited  to  Indian  tribm  or 
Native  A^arican  osaeiutiaaa  on  Indian 
reaervalioaa  wiU  raquire  ooiy  a  5  percent 
rainimui  awlcfa  (caak  os  in-kind)  of  the  total 
coaU  of  tka  VOCA  nvported  victim 
auittanca  piagram  or  prefect 

3.  If  it  it  e  new  program  that  has  not 
yet  demonetrated  a  record  of  effective 
servicee  et  required  wider  (2)  above,  it 
may  be  digiUe  for  fnnding  if  it 
demonstrate*  Mbatantial  financial 
support  from  non-Federal  aourceB. 
"Sobetantial  financial  eupport"  means 
that  at  least  thirty-five  percent  (35%)  of 
its  budget  is  in  the  form  of  cash  or  in- 
kind  contributions  from  non-Federal 
sources  or  an  appropriation  as  provided 
in  Chapter  2.  paragraph  14(c)(2Kb)  of  the 
M  Tioai.  (See  section  1404(b)(l)(B)(ii)  of 
the  Act] 

Note:  Fundi  subgranted  to  Indian  tribes  or 
Native  American  organizationi  on  Indian 
resenratiom  will  require  only  a  5  percent 
mtnimuni  match  (caeh  on  in-kind)  of  the  total 
ooats  of  tin  VOCA  supported  victim 
asaiataaca  program  or  protect. 

a.  Overmatch.  In  a  number  of  the 
states'  subgrant  award  reports,  the 
Offlce  for  Victims  of  Crime  has  noted 
that  subgrantees  designated  a 
substantial  portion  of  all  of  their  non- 
Federal  dollars  as  match.  States  and 
subgrantees  should  be  mindful  that  any 
funds  designated  as  matching  funds  for 
Federal  dollars  are  restricted  to  the 
same  uses  outlined  in  the  Program 
Guidelines  for  Federal  funds.  Therefore, 
it  is  suggested  that  subgrantees  only 
provide  match  at  the  levels  required  by 
the  Program  Guidelines  (le..  20%  for 
existing  programs  and  35%  for  new 
programs).  In  that  way,  there  are  no 
Federal  restrictions  on  the  non-Federal 
dollars  not  used  by  subgrant  programs 
as  match. 

b.  Basis  of  Match.  The  final  Program 
Guidelines  will  continue  to  require 
match  on  a  project-by-project  basis.  No 
exceptions  will  be  granted  to  this  policy. 
Programs  receiving  block  funds  must 
maintain  records  which  clearly  show  the 
source,  the  amont,  and  the  timing  of  all 
matching  contributions.  The  M7100.1 
also  places  primary  responsibility  on  the 
state  to  ensure  subgrantee  compliance 
with  this  requirement. 

4.  Utilizes  volunteers  unless,  and  to 
the  extent  the  state  chief  executive 
determines  complelling  reasons  exist  to 
waive  this  requirement  A  "compelling 
reason"  may  include  statutory  or 
contractual  provisions  that  bare  the  use 
of  volunteers  for  certain  positions  or  a 
lack  of  persons  volunterring  after  a 


sustained  and  aggrcsaive  recruitment 
effort  has  been  coodiicted. 

5.  Promotes  within  the  community 
served  coonUaaed  public  and  private 
efforts  to  aid  crime  victims,  (see  section 
1404(b)(1)(D)  of  the  Act.)  Because  of  the 
various  kiiids  of  services  needed  by 
victims  of  crime,  services  are  usually 
provided  by  a  variety  of  agencies. 
Therefore,  it  is  essential  that  these 
services  be  coordinated  to  ensure 
continuity  of  support  to  the  victim  and 
to  avoid  duplication  of  effort.  In 
determining  whe^er  or  not  a  program 
meets  this  requirement,  the  state  shall 
consider  the  extent  to  which  the 
program  demonstrates  that  is  will 
coordinate  its  activities  with  other 
service  providers  in  the  community, 
including  Federal  victim/witness 
coordinators,  so  that  die  best  interests 
of  the  crime  victims  are  served  and 
interagency  communication  is  enhanced, 
a  Assists  victfans  in  seeking  available 
crime  victim  compensation  benefits. 
(See  section  1404(bMl)(E)  of  the  Act.) 
Such  assistance  may  be  achieved  by 
identifying  and  notifying  potential 
recipients  of  the  availability  of 
compensation  and  assisting  them  with 
application  forms  and  procedures.  An 
eligible  program  must  demonstrate  that 
it  will  coordinate  its  activities  with  the 
state  compensation  program,  where  one 
exists. 

d.  Section  1404(bKl)  of  the  Victims  of 
Crime  Act  of  1984,  as  amended,  provides 
specific  criteria  for  programs  to  be 
eligible  for  victim  assistance  grant 
funds.  The  reauthorization  and  issuance 
of  diese  l^ogram  Guidelines  provide  an 
opportimity  to  clarify  issues  which  have 
emerged  regarding  the  appropriate  use 
of  Victim  of  Crime  Act  victim  assistance 
grant  funds.  TTie  Office  for  Victims  of 
Crime  is  mindful  of  die  fact  that  we  now 
have  had  four  years  of  experience 
administering  VOCA  victim  assistance 
grants.  After  careful  review  of  the 
subgrants  made  in  prior  fiscal  years,  the 
Office  for  Victims  of  Crime  believes  it  is 
necessary  to  articulate  poUcy  positions 
concerning  certain  allowable  costs  and 
program  eligibilify. 

One  area  of  central  importance  in  this 
discussion  is  the  relationship  between 
VOCA  crime  victim  compensation  and 
VOCA  victim  assistance  programs.  In 
their  initial  years  of  grants,  some  states 
used  victim  assistance  grant  funds  to 
supplement  crime  victim  compensaticm 
awards  to  victims  of  crime.  In  these 
cases,  some  programs  receiving  VO-CA 
victim  assistance  grant  funds 
supplemented  crime  victim 
compensation  claims  when  a  particular 
loss  or  expense  was  not  covered  by  the 
state  crime  victim  compensation 
program.  This  is  not  an  appropriate  use 


of  limited  VOCA  victin  assistance 
funds.  It  is  dear  in  the  legislative  history 
that  the  crime  victim  compensation 
provision  of  the  Act  was  intended  as  the 
sole  source  of  VOCA  fwiding  for 
reimbursement  to  victims  for  out-of- 
pocket  expenses  relating  to  a 
compensable  oime.  VOCA  victim 
assistance  grant  funds,  on  die  other 
hand,  are  intended  to  support  the 
provision  of  direct  services  to  victims  of 
crime. 

Crime  victim  assistance  funds  shall  be 
used  only  to  provide  direct  services  to 
victims  of  crime.  (Section  1404(b)(2).) 
For  purposes  of  these  Guidelines, 
services  to  victims  of  crane  means  those 
activities  that  directly  benefit  individual 
crime  victims  including  the  required  and 
necessary  coordination  of  such 
activities,  Le^  coordination  of  volunteers 
and/or  cowdination  of  services  to  the 
victim  which  must  be  provided  by  other 
communify  agencies.  Activities 
unrelated  or  only  tangentially  related  to 
the  provision  of  direct  services  to 
victims  are  not  eligible  for  support. 
Likewise,  indirect  costs  which  are  often 
imposed  by  Indian  tribes  of  Federal 
grants  are  not  permissible  in  VOCA 
funded  victim  assistance  grants. 

Questions  have  also  arisen  as  to 
whether  local  legal  services  corporation- 
funded  offices  are  eligible  as  victim 
assistance  subgrantees.  Legal  services, 
especially  legal  advocacy  services,  are 
not  the  types  of  victim  services 
envisioned  when  the  Victims  of  Crime 
Act  was  enacted.  The  "court  related 
services"  eligible  for  VOCA  funding 
include,  but  are  not  limited  to,  assisting 
victims  with  fiHng  temporary  restraining 
orders,  explaining  court  procedures, 
accompanying  a  crime  victim  to  court, 
providing  diild  care  services  for  crime 
victims  while  they  participate  in 
essential  court  proceedings,  providing 
transportation  to  and  from  court,  and 
providing  emotional  support  to  crime 
victims  during  a  trail.  However,  a  legal 
services  agency  is  not  deemed  ineligible 
as  long  as  it  provides  the  emergency 
services  discussed  above.  e.g.,  securing 
temporary  restraining  orders,  etc  Such 
programs  may  seek  VOCA  funding  for 
the  above-described  emergency 
services. 

1.  The  following  activities  are 
ineligible  for  VOCA  funding. 

a.  Community  Education.  Gen««l 
public  awareness  campaigns  designed 
to  raise  the  public's  consciousness  of 
victims  issues  do  not  qualify  as  direct 
services  to  crime  victims  and  are 
ineligible  for  support  widi  VOCA  funds. 
The  oommunity  education  activities 
eligible  to  receive  VOCA  funds  are 
limited  to  efforts  describing  direct 


services  available  and  how  to  obtain  a 
program's  assistance,  e.g..  publication  of 
brochures,  pamphlets,  etc. 

b.  Crime  Prevention.  Also  ineligible 
for  funding  are  those  programs  in  which 
crime  victims  are  not  the  sole  or  primary 
beneficiaries  of  funded  activities.  The 
crime  prevention  activities  eligible  to 
receive  VOCA  funds  are  limited  to  those 
prevention  efforts  specifically  included 
in  providing  emergency  assistance  after 
a  victimization  incident  such  as  services 
to  prevent  the  immediate 
reburgularization  of  a  home  or  an 
apartment  e.g.  boarding  up  of  windows, 
replacement  or  repair  of  securify  locks, 
etc.  Other  more  generalized  crime 
prevention  efforts  are  not  allowable. 

c.  Lobbying.  Legislative,  and 
Administrative  Advocacy.  Lobbying  for 
particular  victim  legislation  or 
administrative  reform,  whether 
conducted  directly  or  indirectly,  is 
another  activity  that  is  ineligible  for 
funding  with  VOCA  victim  assistance 
grant  funds.  Chapter  5,  paragraph  74, 
subsection  3,  of  the  Office  of  Justice 
Programs'  Financial  and  Administrative 
Guide  for  Grants.  M7100.1  ((effective 
edition)  hereinafter  referred  to  as 
M7100.1],  Usts  the  following  activites  as 
not  allowable:  "Any  attempt  to 
influence:  (i)  The  intitiduction  of  Federal 
or  state  legislation;  or  (ii)  the  enactment 
or  modification  of  any  pending  Federal 
or  state  legislation  through 
communication  with  any  member  or 
employee  of  the  Congress  or  State 
legislature  (including  efforts  to  influence 
state  or  local  officials  to  engage  in 
similar  lobbying  activify),  or  with  any 
government  official  or  employee  in 
connection  with  a  decision  to  sign  or 
veto  enrolled  legislation."  Refer  to 
paragraph  74  of  M7100.1  for  further 
information  on  allowable  and 
imallowable  activities. 

A.'-Perpetrator  Rehabilitation. 
Perpetrator  counseling  and/or 
rehabilitation  is  not  a  direct  service  to  a 
victim  of  crime  as  intended  by  VOCA 
and  is,  therefore,  not  an  eligible  service 
or  activity  to  be  supported  by  victim 
assistance  grant  funds. 

e.  Needs  Assessments,  Surveys, 
Manuals,  and  Protocols.  The  use  of 
VOCA  funds  to  conduct  needs 
assessments,  surveys,  develop  manuals 
and  protocol,  or  to  perform  general 
administrative  tasks  does  not  fall  within 
the  intent  of  the  Act  and  is  outside  the 
scope  of  the  Program  Guidelines. 

f.  Fundraising.  Chapter  5,  Paragraph 
75  of  M7100.1  lists  fund  raising  as  an 
unallowable  expense. 

g.  Equipment  Purchases/Capital 
Expenditures.  Section  1404(b)(2) 
provides  that  Victims  of  Crime  Act 
victim  assistance  grant  funds  may  only 
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be  used  to  provide  services  to  victims  of 
crime.  However,  equipment  that  is 
necessary  and  essential  to  the  dehvery 
of  direct  service  is  deemed  by  the  Office 
for  Victims  of  Crime  as  an  allowable 
cost. 

h.  Professional  Services  of  Doctors 
and  Lawyers.  The  payment  of  fees  for 
professional  services  rendered  by 
lawyers  and  doctors  in  most  instances 
extend  beyond  the  intent  of  the  Act  and 
are,  therefore,  ineligible  for  VOCA 
victim  assistance  funding.  Except  for  the 
purposes  of  providing  reimbursement  for 
forensic  medical  examinations,  as 
provided  in  section  III,  D(2)(e)  of  the 
Act  victims  treated  for  crime  related 
injuries  are  encouraged  to  seek 
reimbursement  for  medical  services 
rendered  by  doctors  from  their  state 
crime  victims  compensation  program. 
This  provision,  however,  does  not 
prohibit  direct  service  programs  from 
hiring  as  staff  salaried  medical/mental 
health  professionals  to  provide  services 
on  site  to  clients.  This  differs 
significantly  from  a  case  by  case  fee-for- 
service  type  arrangement  OVC 
considers  only  those  legal  services  that 
include  the  filing  of  elder  abuse 
petitions,  child  abuse  petitions,  and 
temporary  restraining  orders  as 
allowable  activities  to  be  supported  by 
VOCA  victim  assistance  funds.  All 
other,  non-emergency,  legal  services  are 
not  allowable. 

i.  Witness  Management  and 
Notification  Programs.  Projects  whose 
primary  objectives  are  to  improve  the 
prosecutorial  efficiency  of  a  prosecutor's 
office  and  whose  goals  are  primarily 
witness  management  and  notification 
are  identified  as  administrative  in 
nature  and  are,  therefore,  ineligible  for 
support  with  Victims  of  Crime  Act 
victim  assistance  grant  funds.  However, 
victim/witness  programs  in  prosecutors 
offices,  which  provide  both  victim 
services  such  as  escort  and  support 
during  trials  and  other  type  of  services, 
can  receive  VOCA  funding  support  only 
for  that  portion  of  the  program  that 
provides  direct  services  to  crime 
victims. 

j.  Criminal  Justice  Improvements. 
General  criminal  justice  agency 
improvements  or  programs  where  crime 
victims  are  not  the  sole  or  primary 
beneficiaries  are  not  eligible  for  support 
with  VOCA  vicitim  assistance  grant 
funds. 

k.  Insurance.  The  purchase  of  liability 
insurance  policies  and  the  repair  of 
buildings  and  vehicles  are  incidental 
expenses  and  do  not  appear  to  be 
necessary  to  the  provision  of  direct 
services  to  crime  victims  as  intended  by 
the  Act.  Therefore,  VOCA  grant  funds 
may  not  be  used  for  these  purposes. 


1.  Rent.  A  subgrantee  may  charge,  or 
prorate,  a  reasonable  cost  of  rent  for  a 
VOCA-funded  project.  The  grantee/ 
subgrantee  shall  certify  in  writing  that 
the  requested  rental  charge  is  consistent 
with  the  prevailing  rate  in  the  local  area 
and  shall  maintain  documentation  in  its 
file  to  support  such  a  determination. 

2.  "Services  to  victims  of  crime" 
include,  but  are  not  limited  to.  the 
following: 

a.  Crisis  intervention  services  that 
meet  the  urgent  short-term  emotional  or 
physical  needs  of  crime  victims.  Crisis 
intervention  services  programs  are 
encouraged  to  coordinate  the  provision 
of  24  hour  services  which  may  include 
the  operation  of  a  crisis  hotline  that 
provides  emergency  counseling  or 
referral  for  crime  victims; 

b.  Emergency  services  that  provide 
temporary  shelter  for  crime  victims  who 
cannot  safely  remain  in  their  current 
lodgings  offer  measures  such  as  repair 
of  locks,  or  boarding-up  of  windows  to 
prevent  the  immediate  reburglarization 
of  a  home  or  an  apartment,  or  provide 
crime  victims  with  petty  cash  for 
meeting  immediate  needs  related  to 
transportation,  food,  shelter,  and  other 
necessities; 

c.  Support  services  that  include 
follow-up  counseling  following  the 
initial  traumatic  event;  reassurance, 
empathetic  listening,  and  guidance  for 
resolving  practical  problems  created  by 
the  victimization  experience;  acting  on 
the  victims  behalf  vis-a-vis  other  social 
services  and  criminal  justice  agencies: 
assistance  in  obtaining  the  swift  return 
of  property  being  kept  by  police  as 
evidence;  intervention,  as  appropriate, 
with  landlords,  creditors  or  employers; 
and  referral  to  other  sources  of 
assistance,  as  needed; 

d.  Court-related  services  that  assist 
crime  victims  in  participating  in  criminal 
justice  proceedings  including 
transportation  to  court,  child  care,  escort 
services  and  the  filing  of  elder  abuse 
and  child  abuse  petitions,  and 
temporary  restraining  orders; 

e.  Payment  of  all  reasonable  costs  for 
a  forensic  medical  examination  of  a 
crime  victim,  to  the  extent  that  such 
costs  are  not  otherwise  reimbursed  or 
paid  by  a  third  party. 

Note:  Funds  may  only  be  used  to  pay  for 
those  forensic  medical  examinations  that 
conform  to  standards  adopted  by  the  state  or 
meet  the  evidentiary  requirements  of  the 
local  prosecutor. 

E.  The  state  must  establish  procedures 
to  assure  that  funds  subgranted  to  an 
eligible  crime  victim  assistance  program 
are  expended  only  for  providing 
services  to  victims  of  crime.  These 
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procedures  shall  require  a  program  to 
demonstrate  to  the  state  that  the 
assistance  funds  it  requested  are 
directly  related  to  the  delivery  of 
services  to  crime  victims.  Any  costs, 
with  the  exception  of  audit  expenses  at 
the  ittbgrant  level,  not  directly  related  to 
service  delivery  for  crime  victims  must 
not  be  charged  to  a  subgrant.  Programs 
that  serve  both  victims  and  non-victims 
must  reasonably  prorate  their  costs  to 
assure  that  crime  victims  funds  are  used 
only  for  victim  services. 

IV  Af^kation  Requirements 

A.  Application  Submission. 

Applications  for  crime  victim 
assistance  grants  must  be  submitted  by 
the  chief  executive  onicer  or  his/her 
designee.  The  Office  for  \nctim8  of 
Crime  will  provide  a  Program 
Instiuctioo  and  Application  Kit  to  each 
state  for  each  Federal  Fiscal  Year.  The 
application  kit  shall  Include:  SF  424- 
Application  for  Federal  Assistance,  a 
list  of  assurances,  a  table  of  Fund 
alocations,  oertlflcation  of  a  drug-h%e 
workplace,  certification  regarding 
debarment  and  additional  guidance  on 
how  to  prepare  and  submit  an 
application  for  crime  victim  assistance 
grants.  The  Program  Instruction  and 
Application  Kit  wiU  serve  as  the 
guidance  document  regarding 
appUcation  submission  and  content. 

D.  Application  Specificity 

Applications  from  the  state  need  not 
specify  the  subgrants  the  state  intends 
to  make  witti  tlw  Federal  crime  victim 
assistance  funds  it  receives.  However,  in 
the  application,  states  must  identify  the 
"previonsly  underserved"  crime  victim 
population  to  be  served  in  the  state  with 
Federal  victim  assistance  grant  funds 
and  discuss  how  the  determination  was 
made. 

V.  Reporting  Requirements 

A  report  to  the  President  and 
Congress  from  OVC  on  the  monies 
collected  for  the  Crime  Victims  Fund 
from  each  source  described  in  Section 
1402  and  on  the  efiectiveness  of  the 
activities  supported  by  the  Fund  is  due 
on  December  31. 1990.  and  on  December 
31.  every  two  years  thereafter. 

Reporting  requirements  for  this 
program  are  designed  to  provide  the 
Office  for  Victims  of  Crime  with 
meaningful  information  about  the  use  of 
VOCA  funds,  progress  in  the  delivery  of 
victim  services  nationwide,  and 
compliance  with  VOCA  Program 
Guidelines. 

Section  1407(b)  of  the  Victims  of 
Crime  Act,  as  amended,  requires  each 
recipient  of  Federal  victim  assistance 


grant  funds  to  maintain  records  as  the 
Director  of  the  Office  for  Victims  of 
Crime  may  prescribe  including  records 
that  fully  disclose  the  amount  and 
disposition  by  the  recipient  of  sums,  the 
total  cost  of  the  undertaking  for  which 
such  sums  are  used,  and  that  portion  of 
the  cost  of  die  undertaldng  supplied  by 
other  sources,  and  any  other  records 
that  will  facilitate  an  effective  audit. 
Section  1407(f)  permits  the  Director  to: 
(1)  Terminate  payments  to  a  state;  2) 
suspend  payments  to  a  state  imtil  the 
Director  is  satisfied  that  noncompliance 
has  ended:  or  take  other  action  as 
appropriate  towards  any  state  failing  to 
comply  substantially  with  any  provision 
of  the  Victims  of  Crime  Act  or  I^rogram 
Guidelines  requirement 

A.  Subgrant  Award  Report 

The  state  is  required  to  notify  the 
Office  for  Victims  of  Crime  within  thirty 
(30)  days  of  an  award  of  a  subgrant  or 
of  a  diange  in  an  award  to  a  subgrant 
recipient  and  provide  all  information 
required  to  complete  a  Subgrant  Award 
Report  form  provided  by  the  Office  for 
Victims  of  Crime.  This  information  is 
required  on  each  individual  project 
which  receives  Federal  crime  victim 
assistance  funds.  If  Federal  victim 
assistance  grant  funds  are  passed 
through  to  another  agency  to  fiirther 
determine  the  distribution  of  funds,  a 
Subgrant  Award  Report  form  must  be 
completed  for  each  program  receiving 
Federal  victim  assistance  grant  funds. 
This  report  provides  the  Office  for 
Victims  of  Crime  with  information 
necessary  to  determine  compliance  with 
the  Victims  of  Criase  Act  Program 
Guidelines,  and  provides  information 
necessary  to  detennine  the  status  of 
VOCA  funded  victim  services  in  each 
state.  Each  state  administrator  must 
notify  OVC  in  their  application  of  the 
approximate  number  of  Subgrant  Award 
Report  fbnns  they  will  need  to  meet  this 
pro^vm  requirement 

Note:  OVC  will  provide  tlie  state  with 
blank  fonm  wtA  Ae  notification  of  award  or 
at  a  later  date,  if  not  available  at  that  time. 

B.  Perfonnance  Report 

The  state  crime  victim  assistance 
agency  receiving  Federal  victim 
assistance  grant  funds  under  the  Victims 
of  Crime  Act  is  required  to  submit  a 
performance  report  90  days  after  the  end 
of  each  anual  grant  in  the  format  and  on 
the  form  provided  by  the  Office  for 
Victims  of  Crime.  The  state 
administrator  is  responsible  for 
compiling  the  information  and 
submitting  a  report  to  the  Office  for 
Victims  of  Crime.  The  performance 
report  provides  information  on  the  effect 


the  Federal  funds  have  had  on  services 
to  crime  victims  in  the  state.  This  report 
should  be  submitted  to  the  Office  for 
Victims  of  Crime.  Office  of  Justice 
Programs,  633  Indiana  Avenue  NW.. 
Washington.  DC  20531,  by  December  30. 
Note:  OVC  will  provide  each  state  with 
a  copy  of  the  program  performance 
report  form  with  the  notification  of 
award,  or  at  a  later  date,  if  not  avaialble 
at  the  time  of  tlie  award. 

C.  Financial  Status  Report 

A  Financial  Status  Report  (Form  H-1) 
is  required  for  all  grants.  This  report 
shall  be  submitted  by  the  Grantee 
within  45  days  after  the  end  of  each 
calendar  quarter.  Final  reports  are  due 
90  days  after  die  end  of  the  grant. 
Failure  to  comply  with  this  requirement 
may  result  in  administrative  action  such 
as  the  withholding  of  payments, 
cancellation  of  a  Letter  of  Credit  or 
noncertification  of  new  grant  awards.  In 
lieu  of  using  the  H-1,  grantees  may 
satisfy  the  finandal  reporting 
requirements  by  completing  the  H-1 
turnaround  document  This  document  is 
a  facsimile  of  the  H-1  extracted  from  the 
grantor  agency's  computer  files  and  sent 
directly  to  eadi  grantee.  Pertinent 
information  such  as  ^antee  name, 
address,  grant  aumber,  and  the 
previonsly  submitted  financial 
information  (if  any)  is  printed  on  the 
form  by  the  omnputer. 

Note:  Obligation  and  expenditure  Data 
must  be  reported  at  Ae  SiAigranlee  Level. 

VI.  Financial  Requirements 


A.  Payment  of  Grant  Funds 

1.  Annual  Requiranent  Under 
$120,000.  Grantees  whose  annual  fund 
requirement  is  less  than  $120,000  will 
receive  Federal  funds  on  a  "Check 
Issued"  basis.  Upon  receipt,  review  and 
approval  of  a  Request  for  Advance  or 
Reimbursement  H-3  Report  (OJP,  Form 
7160/3)  by  the  grantor  agency,  a 
vouciier,  and  a  schedule  for  payment  is 
prepared  for  the  amount  approved.  This 
schedule  is  forwarded  to  the  U.S. 
Treasury  requesting  issuance  and 
mailing  of  the  check  directly  to  the 
grantee  or  its  designated  fiscal  agent.  A 
request  must  be  limited  to  the  grantee's 
immediate  cash  needs  and  submitted  at 
least  monthly. 

2.  Annual  Requirement  Over  $120,000. 
Grantees  whose  annual  fund 
requirement  exceeds  $120,000  generally 
receive  Federal  funds  by  utilizing  the 
"Letter  of  Credit"  procedures.  1^ 
funding  method  is  a  cash  management 
process  prescribed  by  the  U.S.  Treasury 
for  all  major  grant-in-aid  recipients. 
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3.  Check  Issuance.  All  checks  drawn 
for  the  payment  of  fund  requests,  either 
under  the  "Check  Issued"  or  the  "Letter 
of  Credit"  process,  are  prepared  and 
disbursed  by  die  U.S.  Treasury  and  not 
by  the  grantor  agency. 

4.  Termination  of  Advance  Funding.  If 
a  grantee  organization  receiving  cash 
advances  by  letter  of  credit  or  by  direct 
Treasury  check  demonstrates  an 
unwillingness  or  inability  to  establish 
procedures  that  will  minimize  the  time 
elapsing  between  cash  advances  and 
disbursement  the  grantor  agency  may 
terminate  advance  funding  and  require 
the  grantee  organization  to  finance  its 
operations  with  its  own  working  capital. 
Payments  to  grantee  will  then  be  made 
by  the  direct  Treasury  check  method  to 
reimburse  the  grantee  for  actual  cash 
disbursements.  It  is  essential  that  the 
grantee  organization  maintain  a  minimal 
amount  of  cash  on  hand  and  that 
drawdowns  of  cash  are  made  only  when 
necessary  for  disbursements. 

B.  Cost  Allowability 

The  Victims  of  Crime  Act  of  1984,  as 
amended,  specifically  states  that  crime 
victim  assistasnce  grant  funds  may  be 
used  only  for  providing  direct  services 
to  victims  of  crime.  Only  those  costs 
directiy  related  and  essential  to 
providing  direct  services  to  crime 
victims  can  be  charged  to  the  VOCA- 
funded  subgrant  The  following  items 
require  specific  discussion.  For  further 
guidance,  see  Office  of  Justice  Programs' 
Financial  and  Administrative  Guide  for 
Grants,  M7100.1,  Chapter  5. 

1.  Audit  costs:  Although  under  OMB 
Circular  A-128  audit  costs  are  generally 
allowable  diarges  under  Federal  grants, 
audit  costs  incurred  at  the  grantee 
(state)  level  are  determined  to  be  an 
administrative  expense  and,  therefore, 
cannot  be  paid  for  with  crime  victim 
assiatance  grant  funds.  Reasonable 
audit  costs  incurred  at  the  subgrantee 
level  are,  however,  considered  directiy 
related  and  essential  to  the  operation  of 
the  program  and  may  be  reimbursed  as 
allowable  costs. 

2.  Training:  An  eligible  subgrantee  of 
crime  victim  assistance  grant  funds  may 
only  include  as  a  budget  item  the 
reasonable  cost  of  staff  development  for 
those  persons  (salaried  and  volunteer 
staff)  who  provide  direct  services  to 
crime  victims.  Also  included  as  an 
allowable  cost  are  the  necessary  and 
reasonable  travel  expenses  related  to 
the  participation  of  direct  service  staff 
in  eligible  training  programs.  Such  costs 
are.  however,  permitted  only  within  the 
state  or  a  comparable  geograpluc  region; 

3.  Printing  and  Postage:  An  eligible 
subgrantee  of  crime  victim  assistance 
grant  funds  may  include  as  a  budget 


item  reasonable  costs  of  printing  and 
distributing  brochures  and  similar 
announcements  to  describe  their 
program's  victim  services  and  how  to 
obtain  these  services. 

4.  Examples  of  Ineligible  Costs 
include  but  are  not  limited  to:  The 
administrative  costs  associated  with 
conducting  surveys  and  needs 
assessments,  developing  manuals  and 
protocols,  fees  for  professional  services 
rendered  by  doctors  and  lawyers,  and 
those  costs  associated  with  fundraising 
activities. 

C.  Audit  Responsibilities 

Pursuant  to  the  Office  of  Management 
and  Budget  (OMB)  Circular  A-128, 
"Audits  of  State  and  Local 
Governments."  grantees,  subgrantees, 
and  subrecipients  have  the 
re^Musibility  to  provide  for  an  audit  of 
their  activities,  lliese  audits  shall  be 
made  annually,  unless  the  state  or  local 
government  has,  by  January  1, 1987,  a 
constitutional  or  statutory  requirement 
for  less  frequent  audits.  Note: 
Institutions  of  higher  education, 
hospitals,  and  otiier  nonprofit 
organizations  have  the  responsibility  to 
provide  foran  audit  of  dieir  activities 
not  less  than  every  two  years.  While 
governments  (state  and  local)  receiving 
less  than  $25,000  in  any  fiscal  year  are 
exempt  bom  a  sin^e  audit  diere  is  no 
audit  exclusion  for  private  nonprofit 
organizations.  However,  where  state 
and  local  governments  and  nonprofit 
organizations  received  grants  or  other 
agreements  less  than  $100,000  and  do 
not  obtain  audits  that  meet  the 
requirements  of  OMB  Circulars  A-110 
and  A-128.  DOJ  grantor  organizations 
shall  ensure  that  Federal  funds  are  spent 
in  accordance  with  applicable  laws  and 
regulations.  Techniques  to  use  to 
determine  recipient  compliance  with 
Federal  requirements  are: 

1.  Recipient  obtained  audits  made  in 
accordance  with  the  Standards  for  Audit 
of  Governmental  Organizations, 
Programs,  Activities,  and  Functions 
issued  by  the  Comptroller  General: 

2.  Previous  audits  performed  on 
recipients'  operations: 

3.  Desk  reviews  by  program  officials 
of  project  documentation; 

4.  Project  audits  by  Federal  auditors 
or  auditors  obtained  by  recipients: 

5.  Evaluations  of  recipients' 
operations  by  program  officials. 

These  audits  shall  be  made  by  an 
independent  auditor  in  accordance  with 
generally  accepted  government  auditing 
standards  governing  financial  and 
compliance  audits.  The  required  audits 
are  to  be  performed  on  an  organization- 
wide  basis  as  opposed  to  a  grant-by- 


grant  basis.  The  audit  reports  must 
include: 

1.  The  auditor's  report  on  financial 
statements  of  the  recipient  organization 
and  a  schedule  of  financial  assistance 
showing  the  total  expenditure  for  each 
Federal  assistance  program; 

2.  The  auditor's  report  on  compliance 
containing: 

a.  A  statement  of  positive  assurance 
with  respect  to  those  items  tested  for 
compliance,  including  compliance  with 
law  and  regulations  pertaining  to 
financial  reports  and  claims  for 
advances  and  reimbursements; 

b.  A  negative  assurance  of  those  items 
not  tested  and  a  summary  of  all 
instances  of  noncompliance;  and 

c.  The  auditor's  report  on  the  study 
and  evaluation  of  internal  control 
systems,  which  must  identify  the 
organization's  si^ficant  internal 
accounting  controls  designed  to  provide 
reasonable  assurance  that  Federal 
programs  are  being  managed  in 
compliance  with  applicable  laws  and 
regulation.  It  must  also  identify  the 
controls  diat  were  evaluated,  die 
controls  that  were  not  evaluated,  and 
the  material  weaknesses  identified  as  a 
result  of  that  evaluation. 

D.  Audit  Ol^ectives 

Grants  and  other  agreements  are 
awarded  subject  to  conditions  of  fiscal, 
program  and  general  administration  to 
which  the  recipient  expressly  agrees. 
Accordingly,  the  audit  objective  is  to 
review  the  recipient's  administration  of 
grant  funds  and  required  non-Federal 
contributions  for  the  purpose  of 
determining  whether  the  recipient  has: 

1.  Financial  statements  of  the 
government  department  agency,  or 
establishment  that  present  fairly  its 
financial  position  and  the  results  of  its 
financial  operations  in  accordance  with 
generally  accepted  accounting 
principles; 

2.  The  organization  has  internal 
accounting  and  other  control  systems  to 
provide  reasonable  assurance  that  it  is 
managing  Federal  financial  assistance 
programs  in  compliance  with  appUcable 
laws  and  regulation;  and 

3.  The  organization  has  complied  with 
laws  and  regulations  that  may  have 
material  effect  on  its  financial 
statements  and  on  each  Federal 
assistance  program. 

E.  Audit  Implementation 

Grantees  are  required  to  specify  their 
arrangement  for  complying  with  the 
provisions  of  OMB  Circiilar  A-128  and 
include  in  their  grant  application,  to  the 
extent  possible,  the  following 
information: 


1.  The  identity  of  the  organization  that 
will  conduct  the  audit: 

2.  Approximate  timing  of  when  the 
audit  will  be  performed; 

3.  Audit  coverage  to  be  provided. 
Where  the  audit  will  not  provide  the 
coverage  requirement*  as  apeciRed 
previously,  the  audit  policy  or 
procedures  must  describe  the  specific 
arrangements  for  obtaining  audit 
services  that  will  meet  the  requirements: 

4.  An  identification  of  the  audit 
standards,  if  any,  with  which  the 
grantee  will  not  comply; 

5.  Receipt  and  appropriate  distribution 
of  the  resultant  audit  report;  and 

6.  Audit  resolution  policies  and 
procedures  to  be  followed  in  resolving 
the  audit  report. 

P.  Fund  Suspension  or  Termination 

If.  after  notice  and  opportunity  for  a 
hearing,  the  Office  for  Victims  of  Crime, 
Office  of  Justice  Programs  finds  that  a 
state  has  failed  to  substantially  comply 
with  the  Victims  of  Crime  Act,  M7100.1, 
these  proposed  implementing 
Guidelines,  or  any  implementing 
regulation,  the  Office  for  Victims  of 
Crime,  Office  of  Justice  Programs  may 
suspend  or  terminate  funding  to  the 
state,  or  take  other  appropriate  action. 
Only  states  may  request  a  hearing: 
Sul^rantees  in  the  state  may  not. 

VII,  Additional  Requirements 

A.  Civil  RighU 

1.  General.  The  Act  provides  that  no 
person  shall  be  excluded  from 
participation  in.  denied  the  benefits  of, 
subjected  to  discrimination  under,  or 
denied  employment  in  connection  with 
any  activity  receiving  funds  under  the 
Act  on  the  basis  of  race,  color,  religion, 
national  origin,  handicap,  or  sex.  (See 
section  1407(e)  of  the  Act.)  Recipients  of 
funds  under  the  Act  are  also  subject  to 
Title  VI  of  the  Civil  Rights  Act  of  1964. 
42  U.S.C.  2000d  (prohibiting 
discrimination  in  federally-funded 
programs  on  the  basis  of  race,  color,  or 
national  origin),  section  504  of  the 
Rehabilitation  Act  of  1973,  2  U.S.C.  794 
(prohibiting  discrimination  in  such 
programs  on  the  basis  of  handicap),  the 
Age  Discrimination  Act  of  1975,  42 
U.S.C.  8101,  et  seq.,  and  the  Department 
of  Justice  Nondiscrimination 
Regulations,  28  CFR  Part  42,  Subparts,  C, 
D.  and  G, 

2.  Required  Assurances  and 
Information.  To  be  eligible  for  funding 
under  the  Act,  a  crime  victim  assistance 
program  musf  submit  the  following 
assurances  and  information: 

a.  An  assurance  that  the  program  will 
comply  with  all  applicable 
nondiscrimination  requirements: 
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b.  An  assurance  that  in  the  event  a 
Federal  or  state  court  or  Federal  or  state 
administrative  agency  makes  a  finding 
of  discrimination  after  a  due  process 
hearing,  on  the  grounds  of  race,  color, 
religion,  national  origin,  sex,  age  or 
handicap  aganist  the  program,  the 
program  will  forward  a  copy  of  the 
finding  to  the  Office  of  Justice  Programs. 
Office  for  Civil  Rights  (OCR); 

c.  The  name  of  the  civil  rights  contact 
person  who  has  lead  responsibility  in 
ensuring  that  all  applicable  civil  rights 
requirements  are  met  and  who  shall  act 
as  liaison  in  civil  rights  matters  with 
OCR; 

d.  An  assurance  that  programs  will 
maintain  information  on  victim  services 
provided  by  race,  national  origin,  sex, 
age  and  handicap.  Note:  States  are  not 
required  to  submit  this  information  as 
part  of  their  program  performance 
report. 

B.  Confidentiality  of  Research 
Information 

No  recipient  of  monies  under  the 
Victims  of  Crime  Act  of  1984,  as 
amended,  shall  use  or  reveal  any 
research  or  statistical  information 
furnished  under  this  program  by  any 
person  and  identifiable  to  any  specific 
private  person  for  any  purpose  other 
than  the  purpose  for  which  such 
information  was  obtained  in  accordance 
with  this  program  and  Act.  Such 
information  shall  be  immune  from  legal 
process  and  shall  not.  without  the 
consent  of  the  person  furnishing  such 
information,  be  admitted  as  evidence  or 
used  for  any  purpose  in  any  action,  suit, 
or  other  judicial,  legislative,  or 
administrative  proceeding.  (See  section 
1407(d)  of  the  Act.)  This  provision  is 
intended,  among  other  things,  to  assure 
the  confidentiality  of  information 
provided  by  crime  victims  to  crisis 
intervention  counselors  working  for 
victim  services  programs  receiving  funds 
provided  under  this  Act.  Whatever  the 
scope  of  application  given  this 
provision,  it  is  clear  that  there  is  nothing 
in  the  Act  or  its  legislative  history  to 
indicate  that  Congress  instended  to 
override  or  repeal,  in  effect,  a  state's 
existing  law  governing  the  disclosure  of 
information  which  is  supportive  of  the 
Act's  fundamental  goal  of  helping  crime 
victims.  For  example,  this  provision 
would  not  act  to  override  or  repeal,  in 
effect,  a  state's  existing  law  pertaining 
to  the  mandatory  reporting  of  suspected 
child  abuse.  See  Pennhurst  State  School 
and  Hospital  v.  Halderman,  et  al,  451 
U.S.  1  (1981). 


Approved: 

lane  Nady  Burnley. 

Director,  Office  for  Victims  of  Crime. 
[PR  Doc.  89-11885  Filed  5-17-89;  845  am] 

National  Inetitute  of  Corrections 

Advisory  Board  Meeting 

Time  and  Date:  8HX)  a.m..  Monday. 
June  12, 1989. 

Place:  Sheraton  International 
Conference  Center.  11810  Sunrise  Valley 
Drive.  Reston,  Virginia. 

Status:  Open. 

Matters  to  be  Considered:  Reports  on 
the  possibility  of  obtaining  seized 
assets,  participant  recognition  for 
attending  training,  an  Institute 
newsletter,  Board  member 
recommendations  for  future  program 
activities,  and  the  fiscal  year  1991 
budget  proposal  to  the  Department  of 
Justice  and  the  Office  of  Management 
and  Budget. 

Contact  Person  For  More  Information: 
Larry  Solomon,  Acting  Director,  (202) 
724-3106. 
Lairy  Solomon, 
Acting  Director. 

|FR  Doc.  89-11944  Filed  S-17-88;  8:45  am] 
■HJJNO  COOC  4410-SMI 


DEPARTMENT  OF  U^BOR 

Pension  and  Welfare  Benefits 
Administration 

Advisory  Council  on  Employee 
Welfare  and  Penaion  Benefits  Plans; 
Announcement  of  Vacancies  and 
Request  for  Nominatlona 

Section  512  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  88  Stat.  895.29  U.S.C.  1142, 
provides  for  the  establishment  of  an 
"Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans"  (the 
Council)  which  is  to  consist  of  15 
members  to  be  appointed  by  the 
Secretary  of  Labor  (the  Secretary]  as 
follows:  Three  representatives  of 
employee  organizations  (at  least  one  of 
whom  shall  be  representative  of  an 
organization  whose  members  are 
participants  in  a  multiemployer  plan): 
three  representatives  of  employers  (at 
least  one  of  whom  shall  be 
representative  of  employers  maintaining 
or  contributing  to  multiemployer  plans); 
one  representative  each  from  the  fields 
of  insurance,  corporate  trust,  actuarial 
counseling,  investment  counseling, 
investment  management,  and 
accounting;  and  three  representatives 


from  the  general  public  (one  of  whom 
shall  be  a  person  representing  those 
receiving  benefits  bom  a  pension  plan). 
Not  more  than  eight  members  of  the 
Council  shall  be  members  of  the  same 
political  party. 

Members  shall  be  persons  qualified  to 
appraise  the  programs  insituted  under 
ERISA.  Appointments  are  for  terms  of 
three  years. 

The  prescribed  duties  of  the  Council 
are  to  advise  the  Secretary  with  respect 
to  the  carrying  out  of  his/her  functions 
under  ERISA,  and  to  submit  to  the 
Secretary  recommendations  wtih 
respect  thereta  The  Council  will  meet  at 
least  four  times  each  year,  and 
recommendations  of  die  Council  to  the 
Secretary  will  be  included  in  the 
Secretary's  amraal  report  to  the 
Congress  on  ERISA. 

The  terms  of  five  members  of  the 
Council  expire  on  Tuesday,  November 
14, 1989.  The  groups  of  fields 
represented  are  as  follows:  Accounting 
field,  employee  organizations, 
employers,  insurance  field,  and  the 
general  public  (pensioners). 

Accordin^y.  notice  is  hereby  given 
that  any  person  or  organization  desiring 
to  recommend  one  or  more  individuals 
for  appointment  to  the  ERISA  Advisory 
Council  on  Employee  Welfare  and 
Pension  Plans  to  represent  any  of  the 
groups  or  fields  specified  in  the 
preceding  paragraph,  may  submit 
recommendations  to  the  Secretary  of 
Labor,  Frances  Perkins  Building,  U.S. 
Department  of  Lalxnr.  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 
Recommendations  must  be  delivered  or 
mailed  on  or  about  August  31, 1969. 
Recommendations  may  be  in  the  form  of 
a  letter,  resolution,  or  petition,  signed  by 
the  person  makii^  the  recommendation, 
or,  in  die  case  of  a  recommendation  by 
an  oi:ganization,  by  an  authorized 
representative  of  die  oiganization.  Each 
recommendation  shall  identify  the 
candidate  by  name,  occupation  or 
position,  telephone  number  and  address. 
It  shall  include  a  brief  description  of  the 
candidate's  qualifications  and  shall 
specify  the  group  or  field  which  he  or 
she  would  repre*ent°For  the  purposes  of 
section  512  of  ERISA,  the  candidates' 
political  party  affiUation,  and  whether 
the  candidate  is  available  and  would 
accept. 

Signed  at  Washington,  DC,  this  12th  day  of 
May,  1989. 
David  M.  Walker. 

Assistant  Secretary  of  Labor  for  Pension  and 
Welfare  Benefits. 

[FR  Doc.  88-11908  Filed  5-17-89.  8:45  am] 
SaXMO  CODE  4tie-»-M 


Advisory  Council  on  Employee 
neiiare  ana  reiisiun  Deneni  nans; 
Fifty'Eiglitti  Meeting 

Pursuant  to  section  512  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  29  U.S.C.  1142.  a 
public  meeting  of  the  Advisory  Council 
on  Employee  Welfare  and  Pension 
Benefit  Plans  will  be  held  on  Friday  June 
3a  1989,  in  Room  &-4215-C  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  DC 

The  purpose  of  the  meeting  wdiich  will 
begin  at  9-.30  a-OL,  is  to  consider  the 
items  listed  below  and  to  invite  public 
comments  on  any  aspect  of  the 
administration  of  ERISA. 

L  Introduction  and  Sweaiing-fai  of 
New  Council  Members. 

n.  Assistant  Secretary's  Report  on: 

(a)  PWBA  update  and  priorities 

(b)  Introduction  of  Council 
Chairperson  and  Vice  Chairperson 

(c)  Miscellaneous  issues. 

ni.  Detennination  of  Council  Working 
Groups  for  1988. 

IV.  Statements  from  the  Public. 
Members  of  the  Public  are  encouraged 
to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before  June 
23, 1989  to  William  E.  Morrow,  Deputy 
Executive  Secretary,  ERISA  Ad\'i8ory 
Council,  Room  ti-SB77  U.S.  Department 
of  Labor  200  Constitution  Avenue  NW., 
Washington,  DC  20210.  Individuals 
wishing  to  address  the  Advisory  Council 
should  forward  their  request  to  the 
Deputy  Executive  Secretary  or 
telephone  (202)  523-8753.  Oral 
presentations  will  be  limited  to  ten 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record. 

Signed  at  Washington,  DC  this  12th  Day  of 
May.  1989. 

David  M.  Walker. 

Assistant  Secretary  for  Pension  and  Welfare 
Benefits  A  dministiation. 

(FR  Doc.  89-11887  Filed  5-17-89:  8:45  am] 

BIUJNQ  CODE  4S10-2>-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Cancellation  of  Meeting  of  Humanities 
Panel 

The  meeting  of  the  Humanities  Panel 
scheduled  for  May  26, 1989,  and 
published  in  the  Fednal  Regbter  on 
April  12. 198ft  at  page  14712,  has  been 


cancelled.  The  meeting  was  to  review 
applications  submitted  to  the 
Humanities  Projects  in  Libraries  and 
Archives  Program  during  the  May  1988 
deadline,  submitted  to  Jie  Division  of 
General  Programs.  The  meeting  was  to 
be  held  at  the  National  Endowment  for 
the  Humanities,  1100  Pennsylvania 
Avenue  NW.,  Washington.  DC  Room 
430  from  9:00  a.m.  to  5:30  p jn. 

Steptien  }.  McOeaiy. 

Advisory  Committee,  Management  Officer 

[FR  Doc.  89-11875  Filed  S-17-89:  &-45  am) 


Meeting  of  the  Opera  Musical  Theater 
Advisory  Pansi 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Opera- 
Musical  Theater  Advisory  Panel 
(Challenge  m  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
22, 1989,  from  9.-00  a.m.-5:30  p.m.  in 
Room  730  of  the  Nancy  Hanks  Center. 
1100  Pennsylvania  Avenue  NW.. 
Washington.  DC  20aoa. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  appUcations  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended. 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6),  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisor}'  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5433. 

May  10. 1989. 

Yvonne  M.  Sabine, 

Director.  Council  and  Panel  Operations. 
National  Endowment  for  the  Arts 

JFR  Doc.  89-11903  Filed  5-17-89;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Ooekat  No.  80-3061 

WMOOfMin  PuMte  ScfviM  Cofp.t 


iMuinMofEi 

AooMMMnt  ond  FIndinQ  of  No 

(iignnmni  impaci 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
FadUty  Operating  License  No.  DPR-43 
issued  to  Wisconsin  Public  Service 
Corporation  (the  Ucensee),  for  operation 
of  the  Kewaunee  Nuclear  Power  Plant 
located  in  Kewaunee  County, 
Wisconsin. 

Identificatiaii  of  Ptopoaad  Action 

The  amendment  would  consist  of  a 
change  to  the  operating  license 
authorizing  extension  of  the  expiration 
date  for  the  FaciUty  Operating  License 
No.  DPR-43  from  August  0, 2006  to 
December  21. 2013. 

The  amendment  to  the  license  is 
responsive  to  the  Ucensee's  application 
dated  May  23, 1986.  The  NRC  staff  has 
prepared  an  Environmental  Assessment 
of  the  Proposed  Action,  "Environmental 
Assessment  by  the  Office  of  Nuclear 
Reactor  Regulation  Relating  to  the 
Change  in  Expiration  Date  of  Facility 
Operating  Uoanse  No.  Dra-43. 
Wisconsin  PubUc  Service  Corporation, 
Kewaunee  Nuclear  Power  Plant.  Docket 
No.  50-305  dated  May  11. 1989. 

Summary  of  Environinental  AssessmMit 

The  NRC  staff  has  reviewed  tiie 
potential  environmental  Impact  of  the 
proposed  change  in  the  expiration  date 
of  the  Operatiiig  License  for  Kewaunee 
Nuclear  Power  Plant.  This  evaluation 
considered  the  previous  environmental 
studies,  including  the  "Final 
Environmental  Statement  Relating  to 
Operation  of  Kewaunee  Nuclear  Power 
Plant"  dated  December  1972.  and  more 
recent  NRC  policy. 

Radiological  Impacts 

Although  the  population  in  the  vicinity 
of  Kewaunee  Nuclear  Power  Plant  has 
increased  slightiy,  and  also  would  be 
lilcely  to  increase  slightiy  for  the  period 
of  the  extension,  the  site  requirements  of 
10  CFR  Part  100  are  now  and  would  still 
be  met  with  regard  to  Exclusion  Area 
Boundary.  Low  Population  Zone,  and 
nearest  population  center  distances.  The 
net  annualized  environmental  impacts 
attributable  to  the  uranium  fuel  cycle, 
which  form  the  basis  for  Table  S-3  of  10 
CFR  Part  51.  remain  essentially 
unchanged  from  those  considered  upon 
initial  licensing.  The  environmental 
impacts  attributable  to  transportation  of 


fuel  and  waste  to  and  from  the 
Kewaunee  Nuclear  Power  Plant,  with 
respect  to  normal  conditions  of 
transport  and  possible  accidents  in 
transport  would  continue  to  be  as 
described  in  the  FES.  In  addition,  the 
proposed  additional  years  of  reactor 
operation  would  not  increase  the  annual 
public  risk  from  reactor  operation. 

With  regard  to  normal  plant 
operation,  the  license  complies  with  the 
NRC  guidance  and  requirements  for 
keeping  radiation  exposures  "as  low  as 
is  reasonable  achievable"  (ALARA)  for 
occupational  exposures  and  for 
radioactivity  in  effluents.  Technical 
Specifications  are  in  place  to  ensure 
continued  compliance  with  these 
requirements  during  additional  years  of 
facility  operation. 

Nonradiological  Impacts 

The  NRC  review  identified  no 
anticipated  additional  degradation  of 
the  habitat  surroimding  the  Kewaunee 
Nuclear  Power  Plant  with  regard  to 
indigenous  plant  and  animal  species  for 
the  additional  years  of  facility 
operation.  In  addition,  the  Wisconsin 
Pollutant  Discharge  Elimination  System 
permit  provides  additional 
environmental  protection  from 
nonradiological  effluent  discharges  for 
theperiod  of  the  license  extension. 

The  staff  also  veriffed  that  the  original 
cost/beneflt  analysis  provided  in  the 
Final  Environmental  Statement  and 
discussions  with  respect  to  commitment 
of  resources  and  alternatives  are  still 
valid. 

Finding  of  No  Significant  Impact 

The  staff  has  reviewed  the  proposed 
change  to  the  expiration  date  of  the 
Kewaunee  FaciUty  Operating  License 
relative  to  the  requirements  set  forth  in 
10  CFR  Part  51.  Based  upon  tiie 
environmental  assessment,  the  staff 
concluded  that  there  are  no  significant 
radiological  or  nonradiological  impacts 
associated  with  the  proposed  action  and 
that  the  proposed  license  amendment 
will  not  have  a  significant  effect  of  the 
quality  of  the  human  environment. 
Therefore,  the  Commission  has 
determined,  pursuant  to  10  CFR  51.31, 
not  to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  apphcation  for 
amendment  dated  May  23, 1986,  (2)  the 
Final  Environmental  Statement  Relating 
to  Operation  of  the  Kewaunee  Nuclear 
Power  Plant,  issued  December  1972.  and 
(3)  the  Environmental  Assessment  dated 
May  11, 1980.  These  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
2120  L  Street  NW.,  Washington.  DC 


20555  and  at  the  University  of 
Wisconsin  Library  Learning  Center,  2420 
Nicolet  Drive.  Green  Bay,  Wisconsin. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  May  1969. 

For  the  Nuclear  Regulatory  Commission. 
)ofan  N.  Hannoo, 

Director,  Project  Directorate  111-3,  Division  of 

Reactor  Projects — ///,  FV,  V  and  Special 

Projects,  Off  ice  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  88-11952  Filed  5-17-89;  8:45  am] 

WLLMQ  COOC  7«S0-01^ 


(Dockat  No*.  S0-352-OL-2  and  50-353-OL- 

2;  ASLBP  No.  Og-SSO-Oi-OL-m] 

Pttiladolphia  Electric  Co^ 
E«tal)ltstwn«nt  of  Atomic  Safety  and 
Uconslng  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972).  and  S9  2.105.  2.700.  2.702. 
2.714.  2.714a.  2.717  and  2.721  of  tiie 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  to 
preside  over  the  following  proceeding. 

Philadelphia  Electric  Company 
Limerick  Generating  Station.  Units  1 

and  2  (Design  Alternatives) 
Facility  Operating  License  No.  NPF-39 
Facility  Construction  Permit  No. 

CPPR-107 

This  Atomic  Safety  and  Licensing 
Board  is  being  designated  pursuant  to 
the  provisions  of  an  Order  issued  by  the 
Commission  on  May  5, 1989  with  respect 
to  an  opiiuon  issued  February  28. 1989 
by  the  United  States  Court  of  Appeals 
for  the  Third  Circuit  granting,  in  part,  a 
petition  for  review  filed  by  intervenor 
Limerick  Ecology  Action.  Limerick 
Ecology  Action  v.  NRC,  Nos.  85-3431, 
86-3314  ft  67-3506.  sUp  op.  at  76.  In 
granting  that  petition,  the  Court  ordered 
the  Commission  to  give  additional 
consideration  to  an  intervenor 
contention  (DES-5)  asserting  that,  in 
order  to  comply  with  its  obligations 
under  the  National  Environmental  Policy 
Act,  the  Commission  must  consider 
certain  design  alternatives  for  the 
mitigation  of  severe  accidents  at  the 
Limerick  Generating  Station.  Id.  at  47- 
48. 

The  Board  is  comprised  of  the 
following  administrative  judges: 

Morton  B.  Margulies.  Chairman.  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555 

}erry  Harbour,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
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Regulatoiy  Commission,  Washington, 

DC  20555 
Frederick ).  Shon.  Atomic  Safety  and 

Licensing  Board  Panel,  U.S.  Nuclear 

Regulatory  Commission,  Washington. 

DC  20555 

B.PaulCaltar.|r,. 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel 

Issued  at  Bethesda,  Maryland,  this  9th  day 
of  May  1980. 

(FR  Doc.  89-11984  Filed  5-17-89;  8:45  ara] 
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IDocket  No.  50-208;  Ucansa  No.  DPR-13] 

Southern  CeWomia  Edieon  Co.  and 
San  Diego  Gat  ft  Electric  Cow  San 
Onofre  Nudeer  Generating  Station, 
Untt  No.  1;  Order  for  Modification  of 
License  _ 

1 

Southern  California  Edison  Company 
and  San  Diego  Gas  and  Electric 
Company  (the  hcensees)  are  the  holders 
of  Provisional  Operating  License  Na 
DPR-13  which  authorizes  the  Ucensees 
to  operate  San  Onofre  Nuclear 
Generating  Station,  Unit  No.  1.  at  power 
levels  up  to  1347  megawatts  thermal 
(rated  power).  The  facility  is  a 
pressurized  water  reactor  located  on  the 
licensees'  site  in  San  Diego  County, 
CaUfomia.  The  hcense  is  subject  to  ail 
applicable  provisions  of  the  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission. 

II 

Following  the  accident  at  the  Three 
Mile  Island  Unit  2  facility  on  March  28. 
1979,  a  number  of  investigations  were 
undertaken  to  assess  the  adequacy  of 
design  features,  operating  procedures, 
and  personnel  of  nuclear  power  plants 
to  provide  assurance  of  no  undue  risk 
regarding  severe  reactor  accidents.  The 
report  "NRC  Action  Plan  Developed  as  a 
Result  of  the  TMI-2  Accident"  (NUREG- 
0660.  May  1980]  described  a 
comprehensive  and  integrated  plan 
involving  many  actions  that  served  to 
increase  safety.  The  Commission- 
approved  items  for  implementation  were 
identified  in  a  second  report 
"Clarification  of  TMI  Action  Plan 
Requirements"  (NUREG-0737, 
November  1980). 

Among  the  items  approved  was  item 
I1.F.2.  "Instrumentation  for  Detection  of 
Inadequate  Gore  Cooling"  which 
required  licensees  to  describe  additional 
means  proposed  to  provide  an 
unambiguous,  easy-to-interpret, 
indication  of  inadequate  core  cooling 
(ICC). 


On  November  4. 1982,  the  Commission 
refined  its  requirements  in  this  area  and 
determined  that  an  instrumentation 
system  for  detection  of  inadequate  core 
cooling  (ICC)  consisting  of  upgraded 
subcooling  margin  monitors,  core-exit 
thermocouples,  and  a  reactor  coolant 
inventory  tracking  system  is  required  for 
the  operation  of  pressurized  water 
reactor  facilities.  These  new 
requirements  were  the  subject  of 
Generic  Letter  No.  82-28,  "Inadequate 
Core  Cooling  Instrumentation  System" 
(December  10, 1982). 

On  the  basis  of  analysis  of 
information  provided  by  licensees, 
meetings  witii  industry  groups  and 
independent  studies  by  the  NRC  Staff, 
the  Commission  found  that  during  a 
small  LOCA.  tliere  is  a  period  of  time 
before  the  core  has  boiled  dry  (indicated 
by  core  exit  thermocouples)  when  the 
operators  have  insufficient  information 
to  clearly  indicate  a  void  formation  in 
the  reactor  vessel  head  or  to  track  the 
inventory  of  coolant  in  the  vessel  and 
primary  system.  Hie  Subcooling  Margin 
Monitor  gives  early  indication  of  a 
problem  but  does  not  indicate  whether 
the  condition  is  getting  worse  or  better. 

The  addition  of  a  reactor  coolant 
inventory  system  improves  the 
reliability  of  plant  operators  in 
diagnosing  the  approach  of  ICC  and  in 
assessing  the  adequacy  of  responses 
taken  to  restore  core  cooling.  The 
benefit  is  preventive  in  nature  in  that 
the  instrumentation  assists  the  operator 
in  avoidance  of  ICC  when  voids  in  the 
reactor  coolant  system  and  saturation 
conditions  result  from  overcooling 
events,  steam  generator  tube  ruptures, 
and  small  break  loss  of  coolant  events. 
The  addition  of  a  reactor  coolant 
inventory  system,  coupled  with 
■  upgraded  in-core  thermocouple 
instruments  and  a  subcooling  margin 
monitor,  provides  an  ICC 
instnunentation  package  which  could 
significantly  reduce  the  likelihood  of 
human  misdiagnosis  and  errors  for 
events  such  as  steam  generator  tube 
ruptures,  loss  of  instrument  bus  or 
control  system  upsets,  pump  seal 
failures,  or  overcooling  events 
originating  from  disturbances  in  the 
secondary  coolant  side  of  thie  plant.  For 
events  of  lower  likelihood,  involving 
coincidental  multiple  faults  or  more 
rapidly  developing  small  break  LOCA 
conditions,  the  ICC  also  reduces  the 
probabihty  of  human  misdiagnosis  and 
subsequent  errvrs  leading  to  ICC. 

ill 

Southern  California  Edison  (SCE) 
responded  to  Generic  Letter  82-28  on 


June  20, 1986,'  in  which  SCE  concluded 
that  no  additional  ICC  instrumentation 
was  required,  but  that  the  core-exit 
thermocouple  system  would  be 
upgraded  to  meet  requirements  of 
NUREG-0737.  Thus.  SCE  did  not 
propose  to  install  a  reactor  vessel  water 
level  instrument,  contrary  to  Generic 
Letter  82-26.  The  NRC  staff's  review  of 
the  SCE  submittal  was  issued  on  May  9. 
1988  which  concluded  that  reUef  from 
this  post-TMI  item  was  not  acceptable 
and  requested  SCE  to  re^iond  with  a 
commitment  to  install  a  reactor  vessel 
water  level  instrumentation  system 
(RVUS)  and  respond  to  a  request  for 
additional  information  concerning  other 
aspects  of  n.F.2 — the  core-exit 
thermocouples  and  the  subcooling 
margin  monitor. 

By  letter  of  August  8, 1988,  SCE 
responded  to  the  request  for  additional 
information.  In  its  response,  SCE 
reiterated  its  beUef  that  tiiere  are 
insufficient  safety  ro  technical  benefits 
to  merit  the  large  expenditure,  but 
provided  additional  information 
regarding  a  proposed  sin^e  non-safety 
grade  thermocouple  which  could  be 
installed  in  the  reactor  upper  internals. 

SCE's  relief  from  the  requirement  to 
install  a  RVLIS  is  based  upon  unique 
plant  design,  plant  response  to 
transients,  and  offsite  dose 
considerations. 

In  comparison  to  larger  and  more 
modem  plants.  SONGS-1  has  a  smaller 
core  (1347  Mwt)  resulting  in  a  smaller 
source  term.  The  margin  between 
operating  pressure  (2085  psi)  and  the 
PORV  setpoint  (2190  psi)  is  tiie  same  as 
other  plants  (100  psi).  The  margin 
between  normal  operating  temperature 
and  the  saturation  temperature  for  the 
RCS  is  about  lOT  greater.  Due  to  its 
smaller  RCS  volume  (6940  ft')  compared 
with  large  plants  (10.600  ft»)  and  high 
capacity  injection  pumps,  the  licensee 
stated  that  SONGS-1  is  less  susceptible 
to  small  break  LOCAs. 

SCE  evaluated  the  Westinghouse 
differential  pressure  (dp)  RVTJS  and  the 
Combustion  Engineering  (CE)  Heated 
junction  Thermocouple  (H)TC)  systems 
for  their  applicability  to  SONGS-1.  The 
Westinghouse  RVIJS  generic  design 
cannot  be  installed  in  SONGS-1  due  to 
the  lack  of  a  bottom  vessel  penetration. 
SCE  stated  that  the  pressure  vessel  head 
penetrations  and  reactor  internals 
would  require  extensive  modification 
and  corresponding  hydraulic  and  stress 
analyses  in  order  to  accommodate  HJ TC 
probes,  resulting  in  very  high  cost.  Their 
value-impact  assessment  was  done 


'  The  response  was  delayei!  due  to  an  extended 
oulaoe  to  upgriide  the  seismic  design  of  the  facility 
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using  the  estimated  costs  associated 
with  installing  the  H)TC  system  (this 
cost  is  two  to  three  times  higher  than  the 
average  coat).  SCE  further  stated  that  it 
has  considered  a  modifled 
Westinghouse  dp  system  which  would 
measure  only  from  the  hot  leg  to  the 
vessel  head,  but  did  no  serious  cost 
estimates  for  this  alternative.  The 
alternative  head-to-hot  leg  design  was 
deemed  less  desirable  because  of  its 
limited  measurement  range,  which  is 
essentially  the  same  as  the  HJTC 
system,  and  its  inoperability  when 
primary  coolant  pumps  are  running.  No 
mention  was  made  of  the  possibility  of 
using  pump  power  monitoring  to  detect 
voids  when  the  pumps  are  running.  This 
alternate  would  meet  II.F.2 
requirements. 

SONGS-1  is  the  smallest  of  five 
Westinghouse  plants  that  are  in  the 
range  of  0.4  to  0.5  times  the  size  of  the 
modem  four-loop  Westinghouse  plant. 
Only  one,  Yankee  Rowe,  is  smaller  (600 
Mwt]  and  it  has  been  granted  relief  from 
installing  a  RVLIS.  Yankee  Rowe,  which 
is  located  in  a  remote  area,  is  operating 
at  400  psi  margin  between  operating 
pressure  and  die  PORV  setpoint  and 
25°F  subcooling  margin  with  upgraded 
SMM  and  GET  systems.  Haddam  Neck 
and  Ginna  are  the  most  similar  to 
SONGS-1  due  to  die  fact  that  they  do 
not  have  reactor  vessel  bottom 
penetrations.  Ginna  has  installed  a 
modified  Westinghouse  type  RVLIS 
from  head-to-hot  leg.  and  Haddam  Neck 
has  installed  the  CE  HfTC  system. 

A  considerable  portion  of  the  SCE 
submittal  is  devoted  to  evaluation  of 
events  potentially  leading  to  inadequate 
core  cooling  and  a  probabilistic  risk 
assessment  to  evaluate  the  risk  of  core 
damage  due  to  ICC  with  existing 
SONGS-1  design.  Although  the  study 
has  merit,  it  involves  essentially  the 
same  considerations  used  by  the 
licensees  and  the  NRC  several  years  ago 
in  determining  if  additional  ICC 
requirements  were  needed.  After  due 
consideration  of  many  analyses,  the 
NRC  determined  that  new  requirements 
were  needed  and  imposed  those  defined 
in  NUREG-0737.  The  evaluation  of  the 
SCE  exemption  request  is  therefore 
based  on  the  differences  in  performance 
between  SONGS-1  and  larger  plants 
that  make  ICC  less  likely  to  occur  or  the 
consequences  less  severe. 

The  principal  difference  noted  by  the 
scenarios  presented  in  the  submittal  is 
that  the  smaller  RCS  volume  of  SONGS- 
1  leads  to  more  rapid  depressurization 
and  early  initiation  of  safety  injection 
flow  in  the  event  of  a  small  break. 
Safety  injection  flow  can  match  the 
break  flow  for  breaks  smaller  than  2.5 


inches  and  core  uncovery  is  not 
predicted.  For  larger  breaks  in  the  2.5  to 
5.2  inch  range,  less  uncovery  and  lower 
peak  clad  temperatures  are  predicted 
than  for  larger  plants.  The  report 
suggests  that  a  3.0  inch  line  break  at 
SONGS-1  is  comparable  to  a  4.0  inch 
line  break  at  more  typical  larger 
reactors. 

A  probabilistic  risk  assessment 
focused  on  the  risk  associated  with 
inventory-threatening  scenarios  leading 
to  inadequate  core  cooling.  In  a  small 
break  LOCA  event,  the  safety  injection 
system  is  designed  to  provide  sufficient 
injection  flow  to  prevent  core  damage. 
When  this  injection  flow  has  depleted 
the  Refueling  Water  Storage  Tank,  the 
system  must  be  realigned  so  that  the 
normal  charging  system  in  conjunction 
with  the  containment  recirculation 
pumps  provide  recirculation  and 
injection  to  the  reactor  coolant  system. 
The  risk  assessment  utilizes  event  and 
fault  trees  to  describe  the  sequence  of 
events  and  failures  which  must  occur  for 
an  inadequate  core  cooling  condition  to 
result.  The  fault  trees  include  both 
equipment  and  human  operator 
performance  estimates  for  the  existing 
plant  configuration  and  instrumentation. 
The  data  input  for  the  assessment  were 
taken  mostly  from  other  studies.  The 
validity  of  this  data  has  not  been 
conflrmed.  but  the  overall  result  appears 
reasonable  in  relation  to  the  information 
given  for  other  plants. 

The  risk  assessment  was  then 
adjusted  for  an  assumed  Incremental 
improvement  which  might  result  from 
the  inclusion  of  RVUS.  It  was  assumed, 
however,  that  the  RVLIS  did  not  provide 
any  new  information  of  value,  but  was 
only  redundant  to  the  existing 
information  so  that  the  scenarios  were 
virtually  unaffected  by  the  addition  of 
RVUS  information.  No  procedural 
adjustments  were  made  based  on  the 
availability  of  RVLIS.  The  only 
indication  of  approach  to  ICC  in  the 
existing  system  is  elevated  hot  leg 
temperatures  or  elevated  core-exit 
temperatures  which  respond  only  late  in 
the  event  when  the  core  is  partially 
uncovered.  The  evaluation  gives  no 
credit  for  early  detection  of  approaching 
ICC  with  vessel  water  level  indication 
and  the  corresponding  potential  for 
corrective  operator  action.  This  is 
contrary  to  the  conclusion  reached  by 
the  staff  based  on  other  analyses  which 
led  to  the  establishment  of  the  RVLIS 
requirements.  The  biased  input 
assumption  that  RVLIS  is  of  no  value 
guarantees  the  PRA  result  obtained.  For 
each  of  the  assessments,  it  is  stated  that 
the  uncertainty  of  the  analysis  was  not 
calculated,  but  is  assumed  to  be  large.  In 


fact,  the  value  of  RVUS  in  significantly 
increasing  the  likelihood  of  correct 
operation  response  is  not  adequately 
assessed. 

The  offsite  consequence  analysis 
submitted  by  SCE  does  not  present  a 
clear  case  for  any  less  diligence  in 
detecting  and  preventing  ICC.  Recent 
increase  in  population  density  in  the 
vicinity  of  the  plant  appears  to  place 
SONGS-1  in  a  similar  risk  category  as 
many  other  plants,  all  of  which  have 
installed  ICC  instrumentation  as 
mandated.  SONGS-1  has  a  small 
advantage  due  to  its  lower  operating 
power  and  correspondingly  smaller 
source  term. 

The  licensees  have  not  presented 
adequate  technical  justiflcation  for 
excluding  a  reactor  vessel  level 
measurement  system  from  their 
instrumentation  to  detect  inadequate 
core  cooling.  Other  plants  of  similar  size 
and  design  have  installed  an  acceptable 
level  measurement  system  (either  a 
generically  approved  one  or  a  modified 
one).  For  the  reasons  discussed.  I  have 
determined  that  the  public  health, 
safety,  and  interest  require 
implementation  of  item  II.F.2  of  the  TNII 
Action  Plan  and  that  the  license  should 
be  modifled,  as  described  below. 

IV 

Accordingly,  pursuant  to  sections  103, 
161b  and  161i  of  the  Atomic  Energy  Act 
of  1954.  as  amended,  and  the 
Commission's  regulations  in  10  CFR 
2.204  and  10  CFR  Part  50.  It  is  hereby 
ordered  Thai  Provisional  Operating 
Ucense  No.  DPR-13  is  hereby  modified 
as  follows: 

Licensees  shall  implement  all  the 
requirements  of  item  II.F.2.  "Inadequate  Core 
Coohng  Instrumentation  System"  (Generic 
Letter  82-28]  as  soon  as  practicable  but  not 
later  than  startup  for  fuel  cycle  XI 
(approximately  January  1991).  Specific  plans 
for  implementation  shall  be  submitted  to 
NRC  for  approval  by  no  later  than  December 
1.1989. 

The  hcensees  or  any  person  who  has 
an  interest  adversely  affected  by  this 
order  may  request  a  hearing  within  30 
days  of  the  date  of  publication  of  this 
order  in  the  Federal  Register.  A  request 
for  hearing  must  be  addressed  to  the 
Director,  Offlce  of  Nuclear  Reactor 
Regulation',  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
with  copies  to  the  Assistant  General 
Counsel  for  Enforcement  at  the  same 
address.  If  a  person  other  than  the 
licensees  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  the  petitioner's  interest 
is  adversely  affected  by  this  order  and 
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should  address  the  criteria  set  forth  in 
10  CFR  2.714(d). 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  order 
designating  the  time  and  place  of  the 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  shall  be  whether  this 
order  should  be  sustained.  Upon  the 
failure  to  answer  or  request  a  hearing 
within  the  specifled  time,  this  order 
shall  be  final  without  further 
proceedings. 

For  the  Nuclear  Regulatory  Commission. 
Thomu  E.  Muriey. 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

Dated  at  Rockville,  Maryland,  this  10th  d<iy 
of  May,  1989. 

[FR  Doc.  89-11953  Filed  5-17-89:  8:45  am] 
WLUNQ  CODC  7SN-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rttease  Na  34-26799;  File  No.  SR-PTC- 

SeH-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Ctiange  by  PTC 
Clearing  Corporation  Relating  to 
Depository  Division  Fee  Schedule 

Pursuant  to  section  19(b)(1)  of  the 
Seciirities  Exchange  Act  of  1934. 15 
U.S.C  78s(b)(10,  notice  is  hereby  given 
tiiat  on  April  27. 1989.  PTC  filed  with  die 
Securities  and  Exchange  Commission 
the  Proposed  rule  change  as  described 
in  Items  L  0  and  in  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
Pnqposed  Rule  Change 

The  proposed  rule  change  consists  of 
the  following  modifications  to  the  Fee 
Schedule  for  Participants  Trust 
Company  ("PTC): 

Currently,  all  initial  pool  deposit  fees 
are  waived.  Effective  May  1, 1989  a  new 
initial  deposit  poUcy  is  in  effect. 

•  For  all  previously  designated 
coupon  rates,  i.e.,  coupons  with  interest 
rates  of  less  than  or  equal  to  7.99%  and 
greeted  than  or  equal  to  12.00%,  initial 
deposit  fees  will  continue  to  be  waived 
until  August  1, 1989.  After  that  date, 
deposits  will  be  subject  to  standard 
pricing. 

•  For  newly  designatged  coupon 
rates,  initial  deposit  fees  will  be  waived 
for  90  days  following  the  first  calendar 


day  of  the  month  for  which  book -entry 
settiement  has  been  designated. 

•  Participants  wishing  to  deposit 
pools  prior  to  designation  will  have 
deposit  fees  waived. 

The  standard  pricing  for  deposits  has 
been  modified  as  follows: 


New  fees 

Otdfee* 

Deposits  of  less 

$7,75  per 

$7.75  per 

ttian>  200  poets 

coftificate. 

certificate 

(manual). 

Deposits  of 

$5.00  per 

f4o  charge 

bei«veen20l  and 

C6rtificat6. 

1,000  pools 

(automated). 

Deposits  over  1.001 

$3.75  per 

No  charge 

pools  (automated). 

certficate. 

■  If  a  Participant  choose  to  deposit  pools  rranuaHy 
in  excess  of  200,  the  charge  will  be  $7.75  per 
certificate. 


II.  Self-Regulatory  Organization's 
Statement  of  tlie  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  fiUng  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  oi^ganization  has 
prepared  summaries,  set  forth  in  Section 
(A).  (B).  and  (C)  below,  of  the  most 
significant  aspects  of  such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  set  fees  for  certain  services 
provided  by  the  Depository. 

The  proposed  rule  change  is 
consistent  with  Section  17A  of  the 
Securities  Exchange  Act  of  1934  in  that 
it  provides  for  the  equitable  allocation 
of  reasonable  dues,  fees  and  other 
charges  among  the  Depository's 
Participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PTC  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

fC)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 


ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19i>-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary'  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  uTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  File  No. 
SR-PTC-89-1  and  should  be  su  omitted 
by  June  8, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
JonathaD  G.  Katz, 
Secretary. 

Dated:  May  9. 1989. 

Appendix— Participants  Trust  Co. 
Schedule  of  Charges 


Seonce 


Fee 


Account  maintenance 

Book-entry  delivery/receipt  (irv 
dudes  all  DK's  and  FTX  trans- 
actions t)etween  parbaparrts). 

Funds  movement  (end-ol-day) 

Seg  movements  ($.50  per  side) 

MVC  (bulk  sag)  movenrients 


$5.000/month 
7  75  each. 


4.50  eac>i. 

1.00  each. 

50  00  each 
(regaidless  of 
number  of 
pools) 
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Appendix— Participants  Trust  Co. 
Schedule  or  Charges— Continued 


Swvtoa 

Fm 

^^.^.^^^. 

NoOMfga. 
2.50/pool/ 

ffnonVL 
■  7.7S  MOh. 

P«l(Min«Mntt    - 

CLF  wowiwwtt ._           

NIC  MQPigMon „ 

*7.76«Mh. 
SaOOMCh/ 

50.00  MCh. 
lOMMtfi/ 

■SMatiMhad. 

•PIM  QNMA  tanatar  Im;  tsaoo  par  OMSHcai* 


tor  MTM  dw  rmmtmi.  IS&OO  par  oarMaaa  tor 

naxt  day  ■iniabllH  or  tiO.OO  par  oarWcala  tor  two 


1  oay  avaHDMiy.  inaaa  vaaa  ara  paysw  a> 
Chamcai  Bank,  aa  agani  tor  QNMA. 

(FR  Doc  8»-11880  Filed  5-17-4S;  8:45  am| 


[ftot  Na  IC-1M81;  (•11-44n)] 

Spirit  of  AflMflcs  QoveciMMnt  Fund, 

May  11.  igee. 

AOmcv:  Securities  and  Exchange 
Conunission  ("SEC'). 
ACTION:  Notice  of  appUcation  for  de- 
registration  under  the  Investment 
Company  Act  of  1940  ("1940  Act") 

Applicant  Spirit  of  America 
Government  Fund,  Ina 

Relevant  1940  Act  Section:  Section 
8(f)  of  the  1940  Act  and  Rule  8f-l 
thereunder. 

Summary  of  Application:  Applicant 
requests  an  order  under  Section  8(f)  of 
the  1940  Act  declaring  that  it  has  ceased 
to  be  an  investment  company. 

Filing  Dates:  The  application  was 
nied  on  February  17, 1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  June 
5, 1989,  and  should  be  accompanied  by 
proof  of  service  on  the  Applicant,  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SECs 
Secretary. 

AODNIStlS:  Secretary,  SEC,  450  Fifth 
Street  NW..  Washington,  DC  20549; 
Applicants.  477  Jericho  Turnpike, 
Syosset,  NY  11791. 


POR  PURTNER  INPORMATION  CONTACT: 

James  E.  Banks,  Staff  Attorney  (202) 
272-2190.  or  Brion  R.  Thompson,  Brandi 
Chief  (202)  272-3010  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLIMDfTARV  RgOWMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person,  or 
the  SECs  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258^1300).         , 

AppUcant'i  Repraaentations 

1.  Applicant  incorporated  in  the  State 
of  Maryland  on  September  30, 1985  and 
registered  under  the  1940  Act  as  an 
openend,  diversified,  management 
investment  company  on  January  12. 
1988.  Applicant's  registration  statement 
under  the  Securities  Act  of  1933  was 
never  declared  effective,  and  AppUcant 
never  commenced  a  public  offering  of 
any  of  its  shares. 

2.  Applicant  has  not  distributed  or 
transferred  any  assets  in  connection 
with  the  winding-up  of  its  affairs,  and 
does  not  have  any  outstanding  debts  or 
other  liabilites.  In  addition.  Applicant 
has  not  retained  any  assets. 

3.  AppUcant  is  not  a  party  to  any 
current  or  pending  litigation  or 
administrative  proceedings,  and  is  not 
engaged  and  does  not  propose  to  engage 
in  any  business  activities  other  then 
those  necessary  to  effectuate  the 
winding-up  of  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz. 
Secretary. 

(FR  Doc.  89-11945  Filed  S-17-69:  8:45  am] 
MLUNQ  COM  a010-«1-M 


SMALL  BUSINESS  ADMINISTRATION 

(Declaration  of  Diaaatar  Loan  Area  «  2348; 
Amdtl] 

Declaration  of  Diaaatar  Loan  Area; 
Taxaa  (And  Contiguous  Countias  In  ttM 
State  of  Louiaiana) 

The  above-numbered  Declaration  (54 
FR  19275)  is  hereby  amended  in 
accordance  with  the  Notice  of 
Amendment  to  the  President's 
declaration,  dated  May  4, 1980,  to 
include  Houston,  Panola,  and  Smith 
Counties,  in  the  State  of  Texas  as  a 
result  of  damages  from  severe 
thunderstorms  and  flooding  which 
occurred  on  March  28-29, 1969. 

In  addition,  applications  for  economic 
injury  from  small  businesses  located  in 
the  contiguous  counties  of  Leon. 


Madison.  Trinity,  Van  Zandt.  Walker, 
and  Wood,  in  the  State  of  Texas,  and  De 
Soto  County  in  the  State  of  Louisiana, 
may  be  filed  until  the  specified  date  at 
the  previously  designated  location. 
All  other  information  remains  the 
same:  i.e..  the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  June  23. 1989.  and 
for  economic  injury  until  the  close  of 
business  on  January  24. 1990. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  50002  and  50006) 

Date:  May  0, 1989. 
BarnatdKuBk. 

Deputy  Associate  Administrator  for  Disaster 
Auitance. 
(FR  Doc.  89-11840  Filed  5-17-89;  8:45  am) 


[Ucenac  Na  06/10-0150] 

Application  for  a  Conflict  of  Intareat 
Tranaactkxi;  Capital  Marketing  Corp. 

Notice  is  hereby  given  that  Capital 
Marketing  Corporation  (CMC),  100  Nat 
Gibbs  Drive,  Keller,  Texas  7S248.  a 
Federal  Licensee  under  the  Small 
Business  Investment  Act  of  1958.  as 
amended  (the  Act),  has  filed  an 
application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
i  107.900(b)(5)  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.903(b)(5)  (1989) 
for  an  exemption  from  the  provisions  of 
the  cited  Regulations. 

CMC  proposes  to  loan  $280,000  to 
Minshik  Jung  to  purchase  a  Food  Fare 
grocery  store  located  at  130  W.  Church, 
Grand  Prairie,  Texas  75050. 

The  proposed  financing  is  brought 
within  the  purview  of  S  107.903(b)(5)  of 
the  Regulations  because  J3.  Preston,  a 
partial  owner  of  the  Food  Fare  grocery 
store  located  at  130  W.  Church,  Grand 
Prairie,  Texas  75050,  is  an  Associate  of 
the  CMC  by  virtue  of  his  being  a 
member  of  the  Board  of  Directors  of 
Affiliated  Food  Stores,  Inc.,  a  more  than 
10  percent  owner  of  CMC. 

Notice  is  hereby  given  that  any 
interested  person,  not  later  than  fifteen 
(15)  days  from  the  date  of  publication  of 
this  Notice,  submit  written  comments  on 
the  proposed  transaction  to  the  Deputy 
Associate  Administrator  for  Investment, 
Small  Business  Administration,  1441  L 
Street,  NW.  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Keller,  Texas. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 
Robert  G.  Linebetry. 

Deputy  Associate  Administrator  for 
Investment. 

Dated:  May  10. 1989. 

(FR  Doc.  89-11841  Filed  5-17-89;  8:45  am) 

BHXING  CODE  SOIS-OI-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Teiecommunicationa  Trade  Hearing 

agency:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Correction  of  notice  of  public 
hearing  and  request  for  public  comments 
on  possible  U.S.  action  in  response  to 
certain  Japanese  restrictions  regarding 
telecommimications  trade. 

aUMMARV:  On  May  a  1989  the  USTR 
issued  a  notice  of  public  hearing  and 
request  for  public  comments  on  possible 
U.S.  action  in  response  to  certain 
Japanese  restrictions  regarding 
telecommunications  trade.  Annex  A  to 
that  notice  contained  the  list  of  products 
which  will  be  considered  for  increased 
duties  or  fees  or  other  restrictions.  The 
article  description  for  HTS  subheading 
"8529.90.50  (pt.)  in  that  list  is  hereby 
corrected. 

Correction:  The  article  description  for 
HTS  subheading  8529.90.50  (pt.)  is 
corrected  to  read  as  follows:  "Parts  of 
apparatus  of  subheadings  B525.20.3025. 
8525.20.308a  or  8525.20.60 ". 
Josliua  B.  Bollen. 
General  Counsel 

[FR  Doc.  89-11985  Filed  5-17-89;  8:45  am| 
BNXMQ  COOC  31MI-01-«I 


DEPARTMENT  OF  TRANSPOfTTATION 

Federal  AviatkMi  Adminiatration 

Flight  Service  Station  at  Ttiermai,  CA; 
Cloaing 

Notice  is  hereby  given  that  on  or 
about  May  19, 1989,  the  Flight  Service 
Station  at  Thermal,  California,  will  be 
closed.  Services  to  the  general  aviation 
public  of  Thermal,  formerly  provided  by 
this  office,  will  be  provided  by  the  Flight 
Service  Station  in  Riverside,  CaUfomia. 
This  information  will  be  reflected  in  the 
next  reissuance  of  the  FAA  organization 
statement. 


(Sec.  313(a).  72.  Stat.  752;  49  U.S.C.  1354) 

lerold  M  Chavkin, 

Regional  Administrator.  Western- Pacific 
Region. 

Issued  in  Lawndale.  California,  on  May  9, 
1989. 

\VR  Doc.  89-11915  Filed  5-17-89;  8:45  am] 

BIUJNG  COOE  «S1I>-1»-«I 


Advieory  arcular  23-8A.  Flight  Teat 
Guida  for  Certification  of  Part  23 
Airpianea 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

AcnON:  Notice  of  issuance  of  advisor>' 
circular. 

SUMMARY:  This  notice  announces  the 
issuance  of  Ad\i8or>'  Circular  (AC)  23- 
8A,  Flight  Test  Guide  for  Certification  of 
Part  23  Airplanes. 

Advisory'  Ci:cular  23-8A  provides 
information  and  guidance  concerning 
acceptable  means,  but  not  the  only 
means,  of  showing  compliance  with  Part 
23  of  the  Federal  Aviation  regulations 
(FAR)  concerning  flight  tests  and  pilot 
judgments.  Commuter  category  airplane 
policy  has  been  included  in  this  AC,  due 
to  the  addition  of  Amendment  23-34. 

date:  Advisory  Circular  23-8A  was 
issued  by  the  Central  Region,  Small 
Airplane  Directorate,  on  February  9. 
1989. 

HOW  TO  OBTAIN  COPIES:  A  copy  of  AC 
23-8A  may  be  ordered  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402.  or  from  any  of 
the  Government  Printing  office 
bookstores  located  in  major  cities 
throughout  the  United  States.  Identify 
the  publication  as  AC  23-8A.  Flight  Test 
Guide  for  Certification  of  Part  23 
Airplanes,  Stock  Number  050-007- 
00817-1.  The  cost  of  AC  23-8A  is  $12.00. 
Send  Check  or  money  order  with  your 
request,  made  payable  to  the 
Superintendent  of  Dociunents.  Orders 
for  mailing  to  foreign  countries  should 
include  an  additional  25  percent  of  the 
total  price  of  cover  handling.  No  C.O.D. 
orders  are  accepted. 

Issued  in  Kansas  City  Missouri,  on  May  1. 


Barry  D.  Clements. 

Manager,  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

(FR  Doc.  89-11854  Filed  5-17-89:  8:45  amj 

BIUJNG  COOE  MIO-IS-M 


(Summary  Notice  Na  PE-«»-201 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFIt  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
preNHOusly  received,  and  corrections. 
The  purposes  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  summary 
disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  June  7. 1989. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10), 

Petition  Docket  No 800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION:  The 

petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-10).  Room  915G.  FAA 
Headquarters  Building  (FOB  lOA).  800 
Independence  Avenue,  SW., 
Washington,  DC  20591:  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  S  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  DC.  on  May  la  1969. 

Deborah  Swank, 

Acting  Manager,  Program  Management  Staff, 
Office  of  the  Chief  Counsel 

Petidoos  for  Exemption 

Docket  No.:  25709 

Petitioner  Allegheny  Commuter 

Regulations  Affected:  14  CFR  135.159(a) 
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Description  of  Relief  Sought  To  allow 
petitioner  to  substitute  a  third  attitude 
indicator  in  place  of  a  gyroscopic  rate 
of  turn  indicator  aboard  SAAB  SF- 
340A  aircraft. 

Docket  No.:  25858 

Petitioner.  Riaz  Haghpajuh 

Sections  of  the  FAR  Affected:  14  CFR 
63.35 

Description  of  Relief  Sought:  To  allow 
petitioner  to  serve  as  a  flight  engineer 
without  retaking  the  FEX  written  test, 
which  expired  on  December  31, 1988. 

Docket  No.:  065CE 

Petitioner  Burkhart  Grob 

Sections  of  the  FAR  Affected:  14  CFR 
23.841(8) 

Description  of  ReJief  Sought:  Petitioner 
is  requested  an  exemption  from 
i  23.841(a)  which  requires  that 
operations  above  31,000  feet  maintain 
a  cabin  pressure  altitude  of  15,000  feet 
or  less. 

Docket  No.:  066CE 

Petitioner  Beech  Aircraft  Corporation 

Sections  of  the  FAR  Affected:  14  CFR 
23.207(c) 

Description  of  Relief  Sought  To  permit 
type  certification  of  the  Beech  Model 
2000  airplane  with  a  stall  warning 
beginning  at  airspeeds  greater  than  10 
knots  or  15  percent  above  the  stall 
speed. 

Docket  No.:  17681 

Petitioner  Kenmore  Air  Harbor,  Inc. 

Regulations  Affected:  14  CFR 
135.203(a)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to 
conduct  operations  under  visual  flight 
rules  ( VFR)  outside  of  controlled 
airspace,  over  water,  at  an  altitude 
below  500  feet. 

Grant,  March  18.  1989,  Exemption  Na 
2528F 

Docket  No.:  23290 

Petitioner  Air  Transport  Association  of 
America 

Regulations  Affected:  14  CFR  121.391(d) 
and  121.311(0 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4298B  that  allows  required  flight 
attendant(s)  to  be  located  at  the  mid- 
cabin  flight  attendant  station  during 
takeoff  and  landing  on  B-767  aircraft 
operated  by  petitioner's  member 
airlines  and  other  similarly  situated 
Part  121  certificate  holders  who  may 
apply  for  approval  from  the  Principal 
Operations  Inspectors. 

Grant,  March  17,  1989.  Exemption  No. 
4298C 

Docket  No.:  22569 

Petitioner  Skybird  Aviation 

Regulations  Affected:  14  CFR  135.89 

Description  of  Relief  Sought/ 
Disposition:  To  allow  operation  of 


Gulfstream  II  and  Gulfstream  IV 
aircraft  above  FL350  and  up  to  and 
including  FL410  feet  without  requiring 
at  least  one  pilot  seated  at  the 
controls  to  wear  a  secured  and  sealed 
oxygen  mask. 

Denial,  May  4,  1989,  Exemption  No.  5047 

Docket  No.:  257A2 

Petitioner  Skydive  Deland,  Inc.  

Sections  of  the  FAR  Affected:  14  CFR 
105.43  and  91.15(a)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  foreign 
skydivers  to  participate  in  events  held 
by  petitioner  at  Deland  Municipal 
Airport  (Taylor  Field),  Deland, 
Florida.  The  foreign  skydivers  would 
be  required  to  show  proof  of 
membership  in  their  National  Aero 
Club,  along  with  proof  that  their 
equipment  has  been  approved  or 
accepted  in  the  participant's  country. 

Denial.  May  4, 1989,  Exemption  No.  5046 

(PR  Doc.  8»-118e8  Filed  5-17-69: 8:45  am) 

MUMa  OOOC  4S10-19-H 


Radio  Technical  Commiaaion  for 
Aeronautica  (RTCA);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92--t63:  5  U.S.C.  App.  1),  notice  is 
hereby  given  for  the  fourteenth  meeting 
of  RTCA  Special  Committee  135  on 
Environmental  Conditions  and  Test 
Procedures  for  Airborne  Equipment  to 
be  held  June  12-14, 1989,  in  the  RTCA 
Conference  Room,  One  McPherson 
Square,  1425  K  Street,  NW.,  Suite  50a 
Washington,  DC  20005,  commencing  at 
9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  remarks;  (2) 
approval  of  the  minutes  of  the  thirteenth 
meeting,  RTCA  Paper  No.  84-89/SC135- 
275;  (3)  review  current  status  and 
proposed  changes  to  the  fourth  draft, 
RTCA  Paper  No.  113-89/SC135-277;  (4) 
review  status  and  new  proposal  for 
section  20.0,  "Radio  Frequency 
Susceptibility";  (5)  review  status  and 
new  proposals  for  section  22.0. 
"Lightning  Induced  Transient 
Susceptibility";  (6)  review  status  and 
new  proposal  for  section  23.0,  "Lightning 
Direct  Effects";  (7)  other  business;  and 
(8)  date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square. 
1425  K  Street,  NW..  Suite  500, 
Washington.  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 


written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC  on  May  9. 1989. 
Geoffrey  R.  Mclnlyra. 
Designated  Officer. 

|FR  Doc.  69-11864  Filed  5-17-89:  &-4S  am) 
MUMQ  COOC  4S10-13-M 


Radio  Technical  Conmiiaaion  for 
Aeronautica  (RTCA);  Rleeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Conimittee  Act  (Pub. 
L  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  for  the  seventh  meeting  of 
RTCA  Special  Committee  161  on 
Minimum  Aviation  System  Performance 
Standards  for  Radio  Determination 
Satellite  Service  to  be  held  June  8-9, 
1989,  in  the  RTCA  Conference  Room, 
One  McPherson  Square,  1425  K  Street. 
NW..  Suite  500.  Washington.  DC  20005, 
commencing  at  9:30  a.m. 

The  agenda  for  this  meeting  is  as 
follows:  (1)  Chairman's  introductory 
remarks;  (2)  approval  of  the  minutes  of 
the  sixth  meeting.  RTCA  Paper  No.  54- 
88/SC161-34;  (3)  review  and  revision  of 
Hrst  draft  of  Minimum  Aviation  System 
Performance  Standards  for 
Radiodetermination  Satellite  Service 
(RDSS),  RTCA  Paper  No.  ig2-88/SCl61- 
35;  (4)  other  business;  and  (5)  date  and 
location  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Street,  NW.,  Suite  500, 
Washington,  DC  20005:  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC,  on  May  9. 1989. 
Gooffray  R.  Mclntyre, 
Designated  Officer. 
[PR  Doc.  89-11863  Filed  5-17-89;  8:45  am] 

MLUNQ  CODE  4S1S-1S-« 


Informal  Airapace  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  informal  airspace 
meeting. 

auMMARY:  This  notice  announces  an 
informal  airspace  meeting  to  discuss  the 
modification  of  the  St.  Louis.  MO, 
Terminal  Control  Area  (TCA). 
Alteration  of  the  TCA  is  being  proposed 
as  a  means  of  containing  the  increased 
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volume  of  traffic  arriving  and  departing 

St.  Louis  within  the  TCA. 

DATE:  The  informal  airspace  meeting 

will  be  held  on  )uly  26, 1989. 

ADONCSS:  The  informal  airspace  meeting 

location  is  as  follows: 

St.  Louts,  MO,  TCA 

Date:  July  26, 1989 

Time:  7:00  p.m. 

Location:  University  of  Missouri  at  St. 
Louis,  I.e.  Penney  Auditorium.  8001 
Natural  Bridge  Road,  St.  Louis.  MO 

FOfi  RMrrMER  mFomiATioN  contact: 

Mr.  Dale  L  Camine,  Air  Traffic 

Division.  Federal  Aviation 

Administration,  601  East  12th  Street, 

Kansas  City,  MO  64106;  telephone:  (816) 

42ft-340B. 
Issued  in  Wasbingtoa  DC  on  May  10, 1989. 

Harold  W.  Backw. 

Manager,  Airspace-Rules  and  Aeronautical 

Information  Division. 

(PR  Doc.  88-11922  Filed  5-17-89:  8:45  am| 

BlUJNa  OOOE  4SW-IS-M 


Propoaed  Advlaory  Circular;  Aircraft 
En{^  Type  Certincation  Handboolc 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  advisory 
circular  (AC)  and  request  for  comments. 

SUMMAIIV:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proptned  AC  (AC  No.  33-2B). 
intended  to  provide  procedures, 
requirements,  and  guidance  for  the  type 
certification  of  aircraft  engines.  The  AC 
covers  certain  subparts  of  Part  21  and 
Part  33  of  Subchapter  C,  Chapter  I,  Title 
14,  of  the  Code  of  Federal  Regulations 
(CFR).  This  AC  provides  acceptable 
means,  but  not  the  only  means,  of 
compliance  for  the  type  certification  of 
aircraft  engines. 

DATE:  Comments  must  l>e  received  on  or 
before  July  31. 1989. 
ADOWCtacs.  Send  all  comments  on  the 
proposed  AC  to  the  Federal  Aviation 
Administration.  Attention:  Engine  and 
Propeller  Standards  Staff.  ANE-lia 
Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service,  12  New 
England  Executive  Park.  Builirgton, 
Massachusetts  01803. 
FOR  RMtTHER  INFORMATION  CONTACT: 
Donald  F.  Perrault,  Engine  and  Propeller 
Standards  Staff,  ANE-110,  at  the  above 
address,  telephone  (617)  273-7081. 
SUPTLEaKNTARV  INFORMATION: 

Comments  Invited 

A  copy  of  the  subject  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  "FOR  further 


INFORMATION  CONTACT."  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  and  to  submit  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commenters  must 
identify  the  subject  of  the  AC  and 
submit  comments  in  dupUcate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Engine  and  Propeller 
Directorate.  Aircraft  Certification 
Service,  before  issuing  the  final  AC 

Background 

AC  33-2A.  dated  June  5, 1972,  was 
published  as  the  "Aircraft  Engine  Type 
Certification  Handbook."  The  material 
therein  principally  addressed  guidance 
on  the  procedural  aspects  of  Federal 
Aviation  Regulations  (FAR)  Part  21.  but 
offered  very  little  guidance  for  FAR  33. 
However,  the  "purpose"  paragraph  did 
incorporate  a  statement  that  "*  *  *  the 
remaining  chapters  of  the  handbook 
pertaining  to  the  design  and  testing  of 
turbine  and  reciprocating  engines  will 
be  issued  as  they  become  available." 
This  revision  updates  and  presents  the 
existing  procedural  information  within 
Chapter  L  and  incorporates  within 
Chapter  n  engine  type  certification  rules 
and  guidance  material  which  has  since 
been  developed. 

IsswM  in  Burlington,  Massachusetts,  on 
April  20. 1989. 
lack  A.  Sain. 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Ser\ice. 
(PR  Doc.  89-11914  Pfled  5-17-89:  8:45  am] 

MIXING  COOC  MtO-t>-M 

[FHeNo.PFII-11 

Propf an  Type  Certification 
Requirement 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKNC  Notice  of  availability  and 
request  for  comments. 

summary:  The  FAA  is  extending  the 
comment  period  for  the  draft  report. 
Propfan  Type  Certification 
Requirements,  for  an  additional  45  days 
in  response  to  a  request  from  the  Air 
Transport  Association  of  America.  The 
comment  period  will  close  on  June  27. 
1989.  A  notice  of  availability  and 
request  for  comments  on  the  draft 
report,  Propfan  Type  Certification 
Requirements,  was  published  on 
February  6. 1989  (54  FR  5711)  with  a 
closing  date  for  comments  of  May  8, 
1989. 

The  draft  report  provides  the  results 
of  a  FAA  study  of  propfan  technology 


and  the  certification  and  safety  issues 
associated  with  the  use  of  such 
equipment  in  the  air  transportation 
industry.  The  draft  report  also  contains 
recommendations  for  certification 
standards  to  be  applied  in  tj'pe 
certification  programs  for  propfan 
powered  airplanes  and  their  propulsion 
systems. 

DATE:  Comments  must  identify  the  draft 
report  file  number  PFR-1  and  be 
received  on  or  before  June  27, 1969. 

AOORE8S:  Comments  on  the  draft  report 
may  be  mailed  or  delivered  to:  Federal 
Aviation  Administration;  Aircraft 
Certification  Service;  Aircraft 
Engineering  Division;  Policy  and 
Procedures  Brandi.  AIR-110;  800 
Independence  Avenue,  SW.,  Room  335; 
Washington.  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Bruce  Kaplaa  Policy  and 
Procedures  Branch.  AIR-110.  Telephone: 
(202)  267-9596. 

SUPPLEMENTARY  BITORMATION; 
Conmients  Invited 

Interested  persons  are  invited  to 
comment  on  the  contents  of  the  draft 
report  by  submitting  such  written  data, 
views,  or  arguments  as  they  desire  to 
the  above  specified  address.  All 
communications  received  by  the  FAA 
prior  to  the  closing  date  for  comments  as 
specified  above  will  be  considered 
before  the  final  version  of  the  report  is 
issued.  The  recommendations  contained 
in  this  draft  report  may  be  modified  in 
light  of  the  comments  received.  A  public 
meeting  may  also  be  held  if  the 
comments  indicate  a  need  to  further 
discuss  outstanding  issues. 

Comments  received  on  the  draft 
report  may  be  pxamined.  before  and 
after  the  closing  date  for  comments,  in 
Room  335.  FAA  Headquarters  Building 
(FOB-lOA),  800  Independence  Avenue. 
SW..  Washington,  DC  20591.  weekdays, 
except  Federal  holidays,  between  8:00 
a.m.  and  4K)0  p.m. 

Background 

In  response  to  the  national  need  to 
reduce  fuel  consumption  because  of  the 
widespread  fuel  shortages  of  the  mid- 
1970's,  programs  were  initiated  aimed  at 
achieving  greater  fuel  efficiency  in 
aircraft  airframe  and  engine  technology. 
One  result  of  this  effort  was  the 
development  of  a  new  propulsion 
concept,  commonly  referred  to  as 
propfans,  characterized  by  propulsor 
blades  with  highly  swept  blade 
planforms  and  very  thin  airfoil  sections. 
The  rapid  advancement  of  this  propfan 
technology  made  it  apparent  that 
manufacturers  would  soon  be 
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approaching  the  FAA  with  requests  for 
certification  of  this  equipment.  The 
FAA,  therefore,  formed  a  study  team  in 
1966  to  gather  all  available  information 
about  the  various  propfan  designs  being 
proposed  or  under  development  and  to 
utilize  this  knowledge  in  an  assessment 
of  the  adequacy  of  the  current 
airworthiness  standards  regarding  type 
certification  of  this  new  equipment. 

The  team  met  with  manufacturers  and 
with  other  airworthiness  authorities  to 
discuss  the  new  technology  and  to  share 
views  on  possible  certification  and 
safety  issues.  The  information  gathered 
and  recommendations  for  certification 
of  this  equipment  are  included  in  this 
draft  technical  report,  which  is  being 
offered  for  public  comment  Since  the 
information  contained  in  this  report  is 
intended  to  serve  as  advisory  material 
from  which  proposed  certification 
standards  can  be  developed  by  the 
aircraft  certification  organization,  the 
technical  report  format  was  chosen  as 
the  medium  for  public  dissemination  of 
the  team's  findings  and 
recommendations. 

How  to  Obtain  Coptea 

A  copy  of  the  draft  report.  Propfan 
Type  Certification  Requirements,  may 
be  obtained  by  contacting  the  person 
under  "MM  ruRTHm  mromumoH 

CONTACT." 

iMued  in  Washington.  DC.  on  May  ia  1989. 
wmam  ].  SuIUvaii. 

Auiatant  Director,  Aircraft  Certification 
Service. 

(PR  Doc  89-11859  Filed  5-17-a9: 8:45  am] 


Underweler  Locating  DeviCM 
(AoouBlic)  (SeN-Powered) 

AOmcv:  Federal  Aviation 
Administi-ation  (FAA).  DOT. 

ACTMn:  Notice  of  availability  of 
technical  standard  order  (TSO)  and 
request  for  comments. 


:  The  proposed  TSO-C121 
prescribes  the  minimum  performance 
standards  that  underwater  locating 
devices  (acoustic)  (self-powered)  must 
meet  to  be  identified  with  the  marking 
•TSO-C121." 

DATi:  Comments  must  identify  the  TSO 
file  number  and  be  received  on  or  before 
August  14. 1989. 


800  Independence  Avenue.  SW. 
Washington,  DC  20501.  or  deliver 
comments  to:  Federal  Aviation 
Administration,  Room  335.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20691. 
TOR  raRTMR  MTOMNATKM  CONTACT: 
Ms.  Bobbie ).  Smith.  Technical  Analysis 
Branch.  AIR-120.  Aircraft  Engineering 
Division.  Aircraft  Certification  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW, 
Washington.  DC  20591.  Telephone  (202) 
267-9546. 

Comments  received  on  the  proposed 
technical  standard  order  may  be 
examined,  before  and  after  the  comment 
closing  date,  in  Room  335,  FAA 
Headquarters  Building  (FOB-IQA).  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m. 
•U^FLIMINTAL  MTOIWUTION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  hsted  in 
this  notice  by  submitting  such  written 
data  views,  or  arguments  as  they  desire 
to  the  above  spedfied  address.  All 
commimications  received  on  or  berifore 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  Director 
of  Airworthiness  before  issuing  the  final 
TSO. 

How  to  Obtain  Copies 

A  copy  of  the  proposed  TSO-C121 
may  be  obtained  by  contacting  the 
person  under  "TON  funtmir 

INTORMATMN  CONTACT." 

Issued  in  Washington,  DC  on  May  10, 1960. 
lohn  K.  McGratfa, 

Acting  Manager,  Aircraft  Engineering 
Division.  Aircraft  Certification  Service. 
[FR  Doc  80-11856  Filed  5-17-89;  8:45  am] 
■txiNa  cooe  4tio-ts-M 


Federal  Highway  Adminletration 

Environmental  Impact  Statement;  City 
Of  Freeno,  Freeno  County,  CA 

AOINCY:  Federal  Highway 
Administi^Uon  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 


:  Send  all  comments  on  the 
proposed  teclmical  standard  order  to: 
Tedinical  Analysis  Branch.  AIR-120, 
Aircraft  Engineering  Division,  Aircraft 
Certification  Service— File  No.  TSO- 
C121,  Federal  Aviation  Administration. 


;  The  FHWA  is  issuing  tiiis 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Fresno  County,  California. 

FOR  niRTHIR  INFORaiATION  CONTACT: 

Michael  A.  Cook,  Distinct  Engineer, 
Federal  Highway  Administration,  P.O. 
Box  1915,  Sacramento,  California  95812- 
1915.  Telephone:  (916)  551-1307. 


•UPRUMINTARV  intormation:  The 
FHWA.  in  cooperation  with  the 
California  Department  of 
Transportation,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  construct  a  new  6.7- 
mile  highway  from  Chestnut  Avenue  to 
Highland  Avenue  (post  miles  60.9  to  67.6 
of  State  Route  180)  in  and  immediately 
east  of  the  City  of  Fresno.  Route  180  is  a 
principal  arterial  carrying  trafiic  across 
the  San  Joaquin  Valley  and  to  the 
Sequoia  National  Forest  and  Park.  The 
route  serves  agriculttual  trafiic  and  is  of 
growing  importance  for  commute  travel 
and  locally  generated  ivban  trafiic 
within  Fresno.  It  serves  as  a  major  east- 
west  corridor  for  travel  through  the  City. 
Average  daily  traffic  (ADT)  for  the 
Route  180  urban  corridor  is  estimated  to 
be  28,500  in  1900.  By  20ia  witiiout 
improvements.  ADT  is  projected  to  be 
49.100  with  severe  congestion. 

Proposed  roadway  options  include  a 
4-.  6-.  or  8-lane  freeway  or  expressway 
and  various  combinations  thereof. 
Alternatives  being  studied  include: 

1.  Freeway/Expressway  on  New 
Alignment  This  would  connect  with  the 
previously  designated  Route  180 
freeway  alignment  at  Chestnut  Avenue 
between  OUve  and  Belmont  Avenues 
and  proceed  eastward  to  near  Fowler 
Avenue,  then  turn  southeastward  to 
Kings  Canyon  Road  (existing  Route  180) 
near  Highland  Avenue.  Possible  route 
variations  east  of  Fowler  Avenue 
include  one  that  reaches  the  existing 
highway  near  Temperance  Avenue  and 
two  that  pass  near  the  intersection  of 
DeWolf  and  Tulare  Avenues. 

2.  Improve  Existing  Route  180.  This 
alignment  would  follow  Chestnut 
Avenue  southward  to  Kings  Canyon 
Road,  then  eastward  along  Kings 
Canyon  Road. 

3.  Transportation  System 
Management  (TSM).  This  includes  a 
combination  of  improved  public  transit, 
carpools.  vanpools.  trafiic  signalization 
and  lane  restriping. 

4.  Mass  Transit  This  would  rely 
primarily  on  expanded  transit  service. 

5.  No  Build.  This  alternative  would 
provide  no  improvements. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  frt}m  all  interested  parties.  If 
you  have  any  information  regarding 
historic  resources,  endangered  species 
or  other  sensitive  issues  which  could  be 
affected  by  this  project,  please  notify 
this  ofiice.  Also,  please  indicate  if  you 
would  be  interested  in  being  notified  at 
completion  of  historic  resource  studies. 
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Comments  or  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  die  FHWA  at  the  address 
previously  provided  in  this  document. 

(Catak>g  of  Federal  Dooestic  Assistance 
Program  Numlier  20205,  Midway  Researcli. 
Planning,  and  Constnictioa  The  regulations 
implementing  Executive  Order  12372 
regarding  inteigovenunental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issoed:  May  11. 1960. 
SunBE.IClakar. 

District  Engineer,  Sacramento.  California. 
[FR  Doc  8»-11986  Filed  5-17-8B:  8:45  am] 

Bll 


Emrtronraental  Impact  Statement; 
RocMand  and  Weetcheater  Counties, 
NY 


r.  Federal  Hi^iway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 

SUiniARV:  The  FHWA  is  issuing  this    ' 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  proposed  highway  project 
in  Westchester  County,  New  York. 

FOR  FURTMER  RtRMOaATION  CONTACT 

Robert  J.  Lambert,  Director,  Facilities 
Design  Division,  New  York  State 
Department  of  Transportation.  State 
Campus,  1220  Washington  Avenue. 
Albany,  New  York  12232,  Telephone: 
(518)  457-6452, 
or 

Harold  ].  Brown,  Division  Administrator. 
Federal  Highway  Administration, 
New  York  Division.  Leo  W.  O'Brien 
Federal  Building.  9th  Floor,  Clinton 
Avenue  and  North  Pearl  Street, 
.Mbany.  New  York  12207.  Telephone: 
(518)  472-3616. 
SUmjEMENTARV  INTORMATKM:  The 
FHWA,  in  cooperation  with  the  New 
York  State  Department  of 
Transportation  (NYSDOT)  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  on  a  proposal  to  improve  Interstate 
287,  the  Cross  Westchester  Expressway, 
in  Westchester  County.  Since  much  of 
the  trafiic  which  uses  the  corridor  comes 
from  the  Tappan  Zee  Bridge,  the  study 
area  and  project  for  the  Environmental 
Impact  Statement  will  extend  into 
Rockland  County.  The  porposed 
improvements  involve  the 
reconstruction  of  the  existing  Cross 
Westchester  Expressway  in  the  Towns 
of  Greenburgh  and  Harrison  and  the 
City  of  White  Plains  from  the  vicinity  of 
the  New  York  State  Thruway  easterly 
for  about  seven  miles  to  the  vicinity  of 
Route  120.  Improvements  to  the  corridor 
are  considered  necessary  to  provide  for 


the  existing  and  projected  traffic 
demand. 

Alternatives  to  be  given  consideration 
include  (1)  maintaining  the  existing  six- 
lane  facility;  (2)  osing  alternative  travel 
modes;  (3)  widening  the  existing  six-lane 
highway  to  eight  lanes;  (4)  a 
conventional  highway  alternative  to 
provide  adequate  capacity;  and  (5) 
reconstructing  the  existing  six-lane 
highway  plus  adding  a  High  Occupancy 
Vehicle  Facility  to  the  center  median 
area.  Incorporated  into  and  studied  with 
the  various  build  alternatives  will  be 
design  variations  of  grade  and  alignment 
and  interchange  modifications. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal.  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal.  Also 
planned  are  early  coordination  and 
exchanges  of  information  with  the 
public  and  agencies  through  public 
information  meetings,  direct  request  to 
other  agencies  to  become  cooperating 
agencies,  and  early  notification  and 
solicitation  with  entities  affected  by  the 
proposed  action  through  the  clearing- 
house process.  In  addition,  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearings.  TTie  Draft  EIS 
will  be  available  for  pubUc  and  agency 
review  and  comment.  No  formal  scoping 
meeting  is  planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  NYSDOT  or  FHWA  at 
the  addresses  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numl>er  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 
Harold ).  Brown. 

Federal  Highway  Administration  Albany. 
New  York. 

[FR  Doc.  89-11973  Filed  5-17-89;  8:45  am) 

BHJJNG  CODE  4S10-2MI 


Environmental  Impact  Statement;  San 
Diego  County,  CA 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 


Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  hi^way  project 
in  San  Diego  County,  California. 


TOR  FURTNCRMTORaUITION  CONTACT: 
Ms.  Suan  Klekar.  District  Engineer, 
Federal  Hi^way  Administration.  P.O. 
Box  1915.  Sacramenta  California  9S812- 
1915.  Telepbmie:  (916)  551-1307. 

SUmSMNTARY  RNORMATION.  The 
FHWA  in  cooperation  with  the 
California  Department  of 
Transportation,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  construct  an  eight  lane 
freeway  from  approximately 
Wordungton  Street/Sweetwater  Road  to 
State  Route  04.  Alternatives  for  this 
project  are  a  "no  blind"  and  several 
design  variations  including  the  possible 
use  of  two  lanes  for  High  Occupancy 
Vehicles  (HOV). 

A  public  meeting  in  San  Diego  County 
was  held  December  8, 1988  to  solicit 
citizen  input  Scoping  meetings  will  be 
arranged  with  cooperating  agencies  and 
special  interest  groups  upon  request.  In 
addition,  a  puliiic  hearing  %vill  be  held. 
Public  notice  will  be  given  as  to  the  time 
and  place  of  the  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Planning  and  Construction.  Tlie  regulations 
implementing  Executive  Order  12372 
rpgarding  intergovemmenlal  consultation  of 
Federal  Programs  and  activities  apply  to  this 
program] 

Issued  on  May  9. 1989. 
Nlichaei  A.  Cook 

District  Engineer.  Sacramento.  Caiifomia. 
[FR  Doc.  89-11972  Filed  5-17-89;  8:45  am] 

BtUINC  CODE  4StS-2Z-« 


Environmental  Impact  Statement; 
Monterey  County,  CA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  pubhc  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Monterey  County.  Cahfomia. 

FOR  RJRTHER  MFORSIATION  CONTACT 
Michael  A.  Cook,  District  Engineer, 
Federal  Highway  Administration,  P.O. 
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Box  1915.  Sacramento,  California  95809. 
Telephone:  (9ie)  551-1307. 

mmnMmunimf  w^owau-noM:  The 
FHWA  in  cooperation  with  the 
California  Department  of  Transportation 
and  Monterey  County,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  improve  highway 
facilities  on  State  Highway  Route  101 
from  0.5  miles  north  of  Boronda  Road  to 
a5  miles  north  of  Crazy  Horse  Road  in 
Monterey  County,  a  distance  of  7.2 
miles.  Route  101  within  the  proposed 
project  limits  is  a  four-lane  divided 
expressway  which  does  not  meet 
current  geometric  or  freeway  design 
standards.  The  facility  is  currently 
operating  between  Level-of-Service  D 
and  E  and  carries  both  local  and  through 
trips  since  no  parallel  facility  exists. 
Additional  capacity  is  required  to  meet 
future  travel  demands  within  this 
corridor. 

Alternatives  under  consideration  are: 
(1)  The  "No  Build"  alternative  which 
may  include  various  operational  and 
safety  improvements  at  spot  locations 
along  the  existing  alignment;  (2) 
upgrading  existing  Route  101  to  full 
freeway  status,  acquisition  of  fidl  access 
control  construction  of  new 
interchanges  with  local  roads  and 
improvements  to  the  SR-156/101 
interchange,  the  addition  of  two 
mainline  lanes  for  a  total  of  six  lanes 
and  upgrading  the  alignment;  and  (3) 
construction  of  approximately  eight 
miles  of  four-lane  (with  provision  for  six 
lanes)  freeway  on  new  alignment  east  of 
existing  Route  101. 

Letters  describing  the  proposed  action 
and  soliciting  comments  wiU  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  Two  public  scoping 
meetings  are  scheduled  to  be  held  on 
May  23, 1980,  the  first  at  3:00  p.m.  at  the 
Monterey  County  Library,  Prunedale 
Branch  (17822  Moro  Road),  and  the 
second  at  7:00  p.m.  at  the  Prunedale 
School,  Elementary  (17719  Pesante 
Road).  In  addition,  the  project  Public 
Awareness  Program  also  includes  a 
Citizens  Advisory  Task  Force,  a  series 
of  small-group  public  workshops,  and  a 
Public  Hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  conunents  and  suggestions 
are  invited  from  all  interested  partien. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
previously  provided  in  this  document. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nunil)er  20.20S.  Higiiway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on  May  9, 1980. 
MicbadA.Cook 

District  Engineer,  Sacramento,  California. 
[FR  Doc.  89-11071  Filed  5-17-80;  &-45  am] 
MLUNQ  COOC  4Sie-494l 


Envkonmental  Impact  Statement; 
Santa  Clara  County,  CA 

AOmcv:  Federal  Highway 
Administi-ation  (FHWA),  DOT. 
AcnoM:  Notice  of  intent. 


:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Santa  Clara  County,  California. 

RM  FUNTHIfl  mPOmUTKNI  CONTACT 

David  L  Eyres,  District  Engineer, 
Federal  Highway  Administration,  P.O. 
Box  1915,  Sacramento.  California  95812- 
1915.  Telephone:  (916)  551-1314. 
•UPniMENTAIIY  mroRMATK>N:  The 

FHWA,  in  cooperation  with  the 
California  Department  of  Transportation 
and  the  City  of  San  Jose,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  construct  an 
interchange  and  frontage  roads  on  State 
Route  17  at  Lexington  Reservoir,  located 
south  of  the  town  of  Los  Gatos  in  Santa 
Clara  County.  The  interchange  and 
frontage  roads  would  be  constructed  at 
or  in  the  vicinity  of  one  of  the  following 
existing  roadways:  Montevina/Alma 
Bridge  Road,  Black  Road  or  Bear  Creek 
Road.  A  "no-project"  alternative  will 
also  be  considered. 

The  action  is  being  proposed  to 
provide  for  safe  access  to  and  ftom 
State  Route  17  from  the  above-listed 
roadways,  and  frvm  the  adjacent 
Lexington  Reservoir  County  Park.  State 
Route  17  is  the  primary  highway  which 
connects  Santa  Clara  and  Santa  Cruz 
Counties;  it  is  a  4-lane  facility  which 
carries  a  substantial  volume  of  traffic, 
especially  during  weekday  commute 
periods  and  during  weekends  when 
recreational  activity  is  high. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  formal  scoping 
meeting  will  be  held  at  7:15  p.m.  on 
Thurday,  June  1, 1989  at  the  Los  Gatos 
Neighborhood  Center.  208  East  Main 


Street,  Los  Gatos,  California.  The  draft 
EIS  will  be  available  for  public  and 
agency  review  prior  to  a  public  hearing 
on  the  draft  EIS. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Agencies  which  have  knowledge 
regarding  historic  resources  which  could 
be  affected  by  this  proposed  action,  or 
which  are  interested  in  the  effects  of  the 
project  on  historic  properties  are 
requested  to  submit  relevant 
information  regarding  such  resources. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  previously  in  this  dociunent. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numlier  20J206,  Highway  Research. 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued:  May  10, 1989. 
David  L.  Eyres, 

District  Engineer,  Sacramento,  California. 
[FR  Doc.  89-11976  Filed  5-17-89;  a-45  am] 

MLUNO  COOC  4S10-2a-M 


Commercial  Motor  Veltlcio  Safety 
Regulatory  Review  Panel 

aoency:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Notice  of  public  meeting. 

•UMMARV:  The  FHWA  announces  that 
the  Commercial  Motor  Vehicle  Safety 
Regulatory  Review  Panel  (Safety  Panel) 
will  hold  a  meeting  on  June  15  and  16, 
1989,  begiiming  both  days  at  9:00  a.m.,  in 
Washington,  DC,  at  the  Department  of 
Transportation's  Headquarters  Building, 
400  Seventii  Street,  SW.,  Washington, 
DC,  Room  420a 

SUPPLEMENTARY  INFORMATION:  The 
Safety  Panel  was  established  on  June  18, 
1985,  in  response  to  sections  207  to  209 
of  the  Motor  Carrier  Safety  Act  of  1984. 
49  U.S.C.  App.  2506-08  (Supp.  Ill  1985). 
See  50  FR  31452  (1985).  The  primary 
purpose  of  the  Safety  Panel  is  to  review 
the  compatibility  of  state  and  Federal 
motor  carrier  safety  regulations 
affecting  interstate  conmierce,  and  to 
make  recommendations  to  the  Secretary 
of  Transportation,  through  the 
Administrator  of  the  Federal  Highway 
Administration,  with  respect  to  possible 
preemption  of  certain  state  laws  or 
regulations. 

States  have  provided  considerable 
information  to  the  Safety  Panel  to  assist 
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in  its  review  of  approximately  73,000 
state  n^  itor  carrier  safety  laws  and 
regulations.  See  50  FR  1243  (1985) 
(notice  of  guidelines  to  states);  50  FR 
7357  (1985)  (notice  of  clarification  of 
guidelines  to  states);  and  51  FR  5565 
(1986)  (notice  requesting  recentiy 
enacted  or  promulgated  laws  or 
regulations).  To  further  support  this 
effort,  the  FHWA  contracted  with 
Dynamic  Corporation,  a  consultant,  to 
organize  this  material  into  state  by  state 
compilations  and  to  provide  a 
preliminary  analysis  of  the  scope  and 
relative  stringency  of  the  various  states' 
laws  and  regulations  for  the  Safety 
Panel's  use.  The  draft  compilations  of 
the  states  laws  and  regulations  were 
sent  to  each  state  to  verify  their 
completeness  and  acciiracy,  and  a 
notice  was  published  in  the  Federal 
Register  inviting  the  public  to  comment 
on  them  as  well  See  51  FR  36830  (1986). 

In  February  1988,  the  Safety  Panel's 
initial  findings  were  sent  to  each  state 
for  their  review.  The  comments  of  the 
individual  states  on  the  initial  findings 
are  now  being  received  by  the  FHWA 
for  the  Safety  Panel's  review.  These 
comments  will  be  considered  in  the 
development  of  the  Safety  Panel's  report 
to  the  Secretary. 

Throughout  this  process,  the  Safety 
Panel  has  held  public  meetings  to 
consider  and  evaluate  this  material.  On 
June  15  and  16, 1989,  the  Safety  Panel 
will  hold  its  next  meeting,  both  days 
beginning  at  94X)  ajn.,  at  the  Department 
of  Transportation  Headquarters 
Building.  400  Seventii  Street.  SW.. 
Washington.  DC.  room  4200. 

The  agenda  for  this  meeting  includes 
the  following  topics:  The  progress  of 
States  in  adopting  compatible  safety 
regulations,  the  relationship  of  the 
Safety  Panel's  activities  and  the  Motor 
Carrier  Safety  Assistance  Program,  and 
the  development  of  the  Safety  Panel's 
report  to  the  Secretary. 
FOR  FURTHER  INFORMATION  COMTACT. 
Mr.  Joseph  S.  Toole,  Executive  Director, 
Commercial  Motor  Vehicle  Safety 
Regulatory  Review  Panel,  Federal 
Highway  Administration,  HOA-1,  Room 
42ia  400  Seventh  Street  SW., 
Washington.  DC  20590,  (202)  36&-2238. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  E.T..  Monday  through  Friday. 

Issued  on:  May  12. 19S9. 
R.  0.  Morgan, 

Executive  Director. 

(FR  Doc.  89-11851  Filed  5-17-89;  8:45  am| 

BILLMQ  CODE  491S-^^4■ 


DEPARTMENT  OF  THE  TREASURY 

Office  ol  ttw  Secretary 

ISupp.  teOept  Ctrc— PubNc  Debt  Series- 
No.  12-89] 

Treasury  Notes,  Series  S-1992 

Washington.  May  10. 1980. 

Hk  Secretary  announced  on  May  9, 
1989,  that  the  interest  rate  on  the  notes 
designated  Series  S-1992,  described  in 
Department  Circular — Public  Debt 
Series— No.  12-89  dated  May  4. 1969. 
will  be  9  percent  Interest  on  the  notes 
will  be  payable  at  the  rate  of  9  percent 
per  annum. 
Gerald  Mnqihy, 
Fiscal  Assistant  Secretary. 
(FR  Doc.  89-11907  Filed  5-17-89;  8:45  am) 
MLLMO  CODE  4niM0-ll 


[Supp.  to  Depl  Circ— Public  Debt  Seriee- 
Na13-a»l 

Treasury  Notes,  Series  8-1999 

Washington.  May  11. 1969. 

The  Secretary  announced  on  May  10, 
1989,  that  the  interest  rate  on  the  notes 
designated  Series  B-1999,  described  in 
Department  Circular — ^Public  Debt 
Series— Na  13-89  dated  May  4. 1989. 
will  be  9  percent  Interest  on  the  notes 
will  be  payable  at  the  rate  of  9  percent 
per  annum. 
Gerald  Muiphy. 
Fiscal  Assistant  Secretary. 
[FR  Doc  89-11908  Filed  5-17-89:  8:45  am] 

BHJJNG  CODE  4«1*-4«-U 


Fiscal  Service 

[Dept  Ore  570, 1968— Rev.,  Supp.  No.  15] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Termination  of 
Authority;  Southeastern  Casualty  and 
Indemnity  Insurance  Co.,  Inc. 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  Southeastern  Casualty  and 
Indemnity  Insurance  Company.  Inc. 
under  die  United  States  Code,  Titie  31. 
sections  9304-9308,  to  qualify  as  an 
acceptable  surety  on  Federal  bonds  is 
terminated  effective  today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at 
53  FR  25075.  July  1. 1988. 

With  respect  to  any  bonds  currently  in 
force  with  Southeastern  Casualty  and 
Indemnity  Insurance  Company,  Inc.. 
bond-approving  officers  should  secure 
new  bonds  with  acceptable  sureties  in 
those  instances  where  a  signiHcant 
amount  of  liability  remains  outstanding. 


In  addition,  bonds  that  are  continuous  in 
nature  should  not  be  renewed. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Finance  Di\ision,  Surety  Bond 
Branch.  Washington.  DC  20227, 
telephone  (202)  287-3921. 

Dated:  May  12. 1989. 
MitdieU  A.  Levine, 

Assistant  Commissioner,  Comptroller. 
Financial  Management  Sen-ice. 
[FR  Doc.  88-11983  Filed  5-17-89:  a45  am). 

BHJJNB  COOC  4SW-at-«  ■' 


[Dept  Ore.  570. 191    Rev,  Supp.  No.  161 

Surety  Companies  Acceptatile  on 
Federal  Bonds;  Termination  of 
Auttiority;  Southeastern  Reinsurance 
Co,,  Inc. 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  Southeastern  Reinsurance 
Company,  Inc.  under  the  United  States 
Code,  Titie  31,  sections  9304-9308.  to 
quaUfy  as  an  acceptable  surety  on 
Federal  bonds  is  terminated  effective 
today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at 
53  FR  25075,  July  1, 1988. 

With  respect  to  any  bonds  currentiy  in 
force  with  Southeastern  Reinsurance 
Company,  Inc.,  bond-approving  officers 
should  secure  new  bonds  with 
acceptable  sureties  in  those  instances 
where  a  significant  amount  of  liability 
remains  outstanding.  In  addition,  bonds 
that  are  continuous  in  nature  should  not 
be  renewed. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Finance  Division.  Surety  Bond 
Branch.  Washington.  DC  20227. " 
telephone  (202)  287-3921. 

Dated:  May  12. 1989. 
Mitdtell  A.  Le\'ii)e. 

Assistant  Commissioner  Comptroller. 

Financial  Manogeraent  Service. 

(PR  Doc.  89-11982  Filed  5-17-89;  8:45  amj 

BILUNG  CODE  4(10-15-« 


UNITED  STATES  INFORMATION 
AGENCY 

Bureau  of  Educational  and  Cultural 
Affah^  Grant  Program;  Central 
American  Teenier  Training  Institiite 
for  Central  Anterican  Educators 

Overview 

The  United  States  Information  Agency 
(USIA)  is  soliciting  detailed  proposals 
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from  U.S.  accredited  institutions  of 
higher  education  with  exertise  in  the 
field  of  teaching  English  as  a  Foreign 
Language  (EFL)  and/or  English  as  a 
Second  Language  (eIsL)  and  special 
expertise  in  handling  cross-cultural 
programs  to  conduct  a  Central  American 
Teacher  Training  Institute  (CATT)  for 
approximately  30  Central  American  EFL 
teachers  and  teacher  trainers. 

A.  General  Description 

Participants  ftt)m  Central  American 
univerisities  and  other  institutions  with 
outstanding  work  and  commitment  in 
teaching  EFL  or  training  teachers  in  EFL 
will  be  selected  by  United  States 
Information  Service  (USIS)  staffs  to 
participate  in  the  Institute.  CATT  will 
provide  participants  with  advanced 
training  in  English  language  skills,  EFL 
teaching  methodology,  and  give  a 
structured  exposure  to  American 
culture.  Participants  who  are  or  will  be 
engaged  as  teacher  trainers  or 
supervisors  will  receive  intensive  work 
in  teacher  education,  evaluation,  and 
supervision.  Experience  in  EFL  and  a 
high  level  of  English  language  skills  will 
be  a  critical  factor  in  the  selection  of  the 
participants.  The  program  should 
maintain  a  relative  balance  among 
discussion  sessions,  lectures, 
workshops,  and  practical  experience. 
Lengthy  lectures  should  not  be  the  usual 
format. 

B.  Time  Frame 

The  grant  period  should  begin 
September  1, 1989  and  end  on  or  about 
February  25. 1990.  The  academic 
program  should  last  six  weeks  beginning 
on  or  about  Sunday,  January  14. 1990, 
and  end  on  or  about  Sunday.  February 
25, 1990.  The  participants  will  arrive 
directly  at  the  campus  site  from  their 
home  country.  The  university  program 
staff  will  be  expected  to  make 
arrangements  to  have  participants  met 
upon  arrival  at  the  airport  nearest  the 
university  campus.  Few  if  any 
participants  will  have  visited  the  United 
States  previously.  In  view  of  this,  an 
initial  orientation  to  the  United  States 
and  the  campus  should  be  considered  an 
integral  part  of  the  institute  and  should 
be  held  on  the  first  two  or  three  days  of 
the  program. 

C.  Academic  Program  Objectives 

The  objectives  of  the  Institute  are  to 
support  and  encourage  the  efforts  of 
Central  American  countries  to  improve 
the  quality  of  teaching  English  as  a 
Foreign  Language.  The  program  should 
be  designed  for  EFL  teachers/teacher- 
trainers  with  responsibilities  in  teaching 
and  curriculum  planning  and  course  and 
materials  development.  Emphasis 


should  be  placed  on  methodology, 
supervision,  and  teaching  techniques  in 
EFL  which  will  meet  the  special  needs  of 
EFL  teacher/ teacher  trainers  from 
Central  America. 

Some  specific  areas  to  address  in  the 
Institute  are: 

1.  EFL  methodology  in  theory  and 
practice;  policy  issues  in  the  use  of 
English  as  a  medium  of  instruction  for 
non-native  English  speakers;  transition 
from  mother  tongue  instruction  to 
English. 

2.  Language  enhancement  in 
communication,  pronunication.  syntax, 
writing,  and  reading  skills. 

3.  Enhancement  of  pedagogical  skills, 
curriculum  development,  development 
of  teacher-made  materials;  development 
of  curriculum  materials  during  the 
Institute  which  can  be  used  in  home 
country. 

4.  Development  of  supervisory  skills 
in  observation  and  evaluation  of 
classroom  teachers,  training  teachers  to 
handle  individual  and  small/large  group 
needs. 

5.  For  teacher  trainers:  Enhancement 
of  teacher  training  skills;  development  of 
in-service  training  programs  for 
teachers;  designing  and  conducting 
future  workshops  to  train  EFL/ESL 
teachers. 

6.  Visits  to  on-going  EFL-ESL  classes 
in  local  educational  or  community 
centers,  providing  participants  with 
opportunities  to  practice  EFL/ESL  skills. 

7.  Involving  participants  in  American 
culture  through  community-cultural 
activities  including  interaction  with 
Americans  from  a  variety  of 
backgrounds. 

8.  Review  of  various  teaching 
materials,  and  guidance  in  learning  how 
to  make  appropriate  selections  for  EFL 
classes  in  home  country. 

9.  Evaluation  of  the  Institute. 

D.  Cultural  Enhancement  Programming 
Objectives 

The  objectives  of  this  component  are 
to  provide  the  participants  with  both 
structured  and  self-directed  activities 
designed  to  enhance  their  English 
language  proficiency  while  exposing 
participants  to  a  variety  of  American 
cultures  and  customs.  The  academic 
program  should  be  complemented  to 
ample  time  for  interaction  with 
American  students,  faculty, 
administrators,  and  the  local 
community,  to  improve  the  participants' 
understanding  of  the  United  States.  In 
this  regard,  the  Institute  should 
incorporate  local  community  cultural 
activities,  field  trips  to  nearby  places  of 
local  interest,  home  stays  with  families 
(other  secondary  educators  if  possible), 
and  events  to  bring  the  participants  info 


contact  with  Americans  from  a  variety 
of  backgrounds. 

E.  Requirements 

Proposals  should  contain  a  detailed 
plan  in  response  to  the  needs  and 
priorities  outlined  above.  The  detailed 
narrative  should  outline  the  structure 
and  organization  of  the  Institute 
including  a  day-by-day  agenda,  and 
current  curricula  vitae  of  proposed 
faculty  and  consultants.  It  should  also 
include  a  proposed  list  of  appropriate 
books,  reading  or  preparatory  materails 
which  would  be  sent  to  participants 
before  their  departure  for  the  U.S. 
providing  them  with  topics  to  be 
discussed,  as  well  as  practical 
suggestions  for  preparing  for  their  stay 
at  the  university.  Applicants  should 
draw  imaginatively  on  the  full  range  of 
resources  offered  by  their  universities 
but  may  involve  outstanding 
professionals  from  other  universities  or 
organizations.  The  overall  quality  and 
effectiveness  of  the  Institute  hinges 
upon  good  administrative  and 
organizational  capabilities  to  manage 
interactions  between  foreign  educators 
and  Americans.  The  proposal  must 
clearly  demonstrate  quality  on-site 
management  capabilities  for  the 
academic  and  cross-cultural 
components  of  the  Institute. 

F.  Budget  Guidelines 

The  funds  available  for  this  program 
may  not  exceed  $135,000.  The  proposal 
should  be  complemented  by  a  detailed 
line-item  budget  outlining  speciHc 
expenditures  and  sourcefs]  from  which 
funds  are  anticipated.  Cost-sharing  is 
encouraged.  Included  in  the  budget 
worksheet  for  each  budget  line-item 
should  be  an  explanation  detailing  (in 
parentheses]  how  costs  were  computed 
in  the  following  areas: 

1.  Salaries,  benefits,  and  services 
(including  support  staff)  for  the  program 
and  other  direct  costs.  Included  should 
be  budget  explanations  detailing  how 
costs  were  computed,  i.e.  salaries  should 
include  position,  annual  salary,  benefits, 
and  per  cent  of  services  used  for  this 
program. 

2.  Administrative  costs,  office 
expenses,  and  any  other  direct  costs 
covering  the  academic  activities  during 
the  six-week  university  program. 

3.  Housing  and  board  at  the 
university;  for  example,  faculty 
residences,  graduate  dormitories,  home 
stay,  or  other  accomodations  if 
necessary.  One  working  luncheon  may 
be  included. 

4.  Transportation  costs  for  all  travel 
during  the  course  of  the  Institute.  This 
includes  international  round  trip 


estimates  for  the  participants  and 
domestic  and  ground  expenses  such  as 
covering  the  cost  of  renting  a  bus  and 
hiring  a  driver  to  bring  participants  from 
airport  to  university,  etc. 

5.  Modest  per  diem  supplement  at 
$130  per  participant  to  cover  incidental 
expenses  for  the  six-week  period  of 
academic  activity. 

6.  Cultural  allowance  per  participant 
to  be  determined  by  the  host  institution 
to  cover  small  out-of-pocket  expenses 
for  attending  films,  concerts,  admissions 
fees  to  museums,  historical  homes  etc. 

7.  Educational  materials  for 
participant's  home  institution  at  $150  per 
participant. 

8.  Book/Professional  development 
costs  at  $100  per  participant.  This  may 
include  TESOL  membership  fees. 

9.  University  contributions  or  cost 
sharing  and/or  private  sector 
contributions. 

10.  Miscellaneous  costs  such  as 
honoraria,  certificates,  support 
materials,  etc. 

11.  Indirect  costs  which  should  be 
held  to  a  minimum.  A  copy  of  the 
indirect  cost  rate  of  the  cognizant  should 
be  included. 

Some  modifications  may  be  necessary 
based  on  the  final  number  of 
participants  following  the  grant  award. 

G.  Evaluation  Criteria 

A  panel  of  senior  USLA  officers 
experienced  in  TEFL,  the  exchange  of 
international  educators,  and  Central 
American  area  studies  will  use  the 
following  criteria  when  evaluating 
proposals: 

1.  Quality  and  creative  design  of  the 
Institute; 

2.  Quality,  rigor,  appropriateness  of 
proposed  syllabus  to  goals  of  the 
Institute; 

3.  Clear  evidence  of  the  ability  to 
deliver  a  substantive  academic  and 
pedagogical  EFL  program; 

4.  Demonstrated  high  quality  EFL/ESL 
programs— experience  with  Central 
America  is  desirable; 


5.  Provision  for  a  useful  evaluation  at 
the  conclusion  of  the  Institute; 

6.  Evidence  of  strong  on-site 
administrative  and  managerial 
capabilities  for  hosting  international 
visitors  with  specific  discussion  of  how 
managerial  and  logistical  arrangements 
will  be  undertaken; 

7.  The  experience  of  professionals  and 
staff  assigned  to  the  Institute: 

8.  The  availability  of  local  and  state 
resources  for  the  orientation  and 
intitute: 

9.  Access  to  EFL/ESL  professionals 
and  programs  from  various  universities 
and  organizations; 

10.  Cost-effectiveness  of  proposed 
program. 

//.  Agrtenient  Dates 

The  agreement  period  should  begin  on 
September  1, 1989,  about  five  months 
before  the  start  of  the  academic  program 
(January  14, 1990)  for  which  only 
minimal  administrative  assistance  costs 
will  be  allowed.  The  termination  date 
should  include  a  60  to  90  day  period  to 
cover  the  required  end-of-projcct  report. 

/.  ^f ailing  of  the  Proposal 

Applicants  should  submit  12  copies 
each  of  a  500  word  summary,  a  proposal 
not  to  exceed  20  typed,  double-spaced 
pagos  addressing  the  points  outlined 
above  and  following  the  detailed  budget 
guidelines.  Interested  institutions  should 
request  a  USIA  grant  cover  sheet.  An 
Assurance  of  Compliance  form,  and 
Certification  Regarding  Drug-Free 
Workplace  Requirements  and 
Debarment  from  Program  Officer  at 
address  below.  Final  proposals  along 
with  the  forms  requested  must  be 
received  in  the  Agency  hy  close  of 
business  June  9. 1989. 

The  proposed  package  should  be 
submitted  to:  United  States  Information 
Agency  (USIA),  Office  of  Academic 
Programs,  American  Republics  Branch. 
E/AEL  Room  246.  301  3th  Street.  SVV. 


Washington.  DC  20547,  Attention:  Ms. 

Paula  Currj'.  (Telephone:  202/485-7398). 

Guy  S.  Brown 

May  10, 1989. 

\yH  Doc.  89-11951  Kilfd  5-17-89:  8 :4.'>  am] 

MIXING  COM  taifr-OI-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Commission  to  Assess  Veterans' 
Education  Policy;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Commission  to  Assess  Veterans' 
Education  Policy,  authorized  by  section 
320  of  Pub.  L.  99-576.  will  be  held  in 
Suite  300  of  the  Postal  Rate  Commission, 
1333  H  Street.  NW..  Washington.  DC 
20268,  on  May  2Z  1989.  at  9  a.m.  The 
purpose  of  this  meeting  will  be  to 
consider  the  Commission's  reply  to  the 
Departments  response  to  the 
Commission's  report  of  August  29. 1988. 
making  recommendations  to  the 
Secretarj'  and  the  Congress  on  various 
aspects  of  the  administration  of 
veterans'  education  programs. 

The  meeting  will  be  open  to  the 
public.  Those  wishing  to  attend  should 
contact  Ms.  Babette  V.  Polzer,  Executive 
Director,  Commission  to  Assess 
Veterans'  Education  Policy  (phone:  (202) 
233-6526).  Due  to  unforeseen 
administrative  delays,  this  notice  will 
not  appear  prior  to  fifteen  days  of  the 
date  of  the  meeting. 

Interested  persons  may  attend  or 
submit  prepared  statements  for  the 
Commission.  Statements  may  be  filed 
wilh  the  Executive  Director  for  the 
Commission,  c/o  the  Department  of 
Veterans  Affairs  (226).  810  Vermont 
Avenue.  XW..  Room  424.  Washington. 
DC  20420. 

Dated:  Mny  12,  1989. 
By  direction  of  the  Secretary: 
Rosa  Maria  Fontanez, 

Committae  Mana^rmenl  Officer. 

(PR  Doc.  89-11845  Filed  5-1 7-«:  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  o(  meetings  pubished 
under  the  "Govemntent  In  the  Sunshine 
Act"  (Pub.  L  94409)  5  U.S.C  552t)(eM3). 


raOCIIAL  lUCnON  COSMMMION 

OATI ANO  TIMI:  Tuesday,  May  23, 1989, 
10:00  a.m. 

KACC  999  E  Street  NW.,  Washington, 
DC. 

tTATUS:  This  meeting  will  be  closed  to 
the  public. 

rrtIM  TO  M  OWCUSMIK 

Compliance  matters  pursuant  to  2  U.S.C 

437g. 
Audits  conducted  pursuant  to  2  U.S.C  437g. 

438(b),  and  Title  28,  U.&C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rales  and  procedures  or 

matters  affecting  a  particular  employee. 

DATI  ANO  Tun:  Thursday,  May  25, 1989. 
10:00  a.m. 

PLACt:  999  E  Street  NW.,  Washington, 
DC  (Ninth  Floor). 

STATU*:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BC  CONStOBIED: 

Setting  of  Dates  for  Future  Meetings. 

Correction  and  Approval  of  Minutes. 

Draft  Advisory  Opinion  1989-6:  The 
Honorable  Richard  Ray.  United  SUtes  House 
of  Representatives. 

Administrative  Matters. 

KRSON  TO  CONTACT  PON  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer. 
Telephone:  202-376-3155. 
Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

[PR  Doc.  89-12111  Filed  5-18-89;  3:07  pm| 

■lUJNO  COOC  S71»-01-« 

PEDtRAL  RtSCRVK  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE  10:00  a.m.,  Wednesday, 
May  24, 1989. 

PUkCE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
Sdiary  actions)  Involvmg  individual  Federal 
Ri'serve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  FERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  begiiming 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  banit 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  May  18, 1969. 
Jennifer ).  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  89-12116  Filed  5-16-89;  3:4S  pm] 

StLUNQ  CODE  S210-01-4I 


ADMINISTRATION 

Change  in  Time  and  Subject 

The  previously  announced  closed 
meeting  (Federal  Register,  Vol.  54,  No. 
86.  page  19484.  May  5, 1980)  of  the 
National  Credit  Union  Administration 
scheduled  for  9:00  a.m..  Tuesday.  May 
16. 1989,  was  changed  to  8KX)  a.m.. 
Tuesday,  May  16. 1969. 

The  National  Credit  Union 
Administration  Board  also  deleted  the 
following  item  from  the  previously 
announced  closed  meeting  on  Tuesday, 
May  16, 1969. 

Appeals  of  Regional  Director's  Denial  of 
Federal  Insurance. 

The  Board  voted  unanimously  to 
delete  this  item  from  the  closed  agenda 
because  consideration  of  the  item  would 
have  been  premature. 

The  previously  announced  items  were: 

1.  Approval  of  Minutes  of  Previous  Closed 
Meetings. 

2.  Appeals  of  Regional  Director's  Denial  of 
Federal  Insurance.  Closed  pursuant  to 
exemptions  (8)  and  (9)(A)(ii). 

3.  Charter  Conversion.  Closed  pursuant  to 
exemption  (8). 

4.  Special  Assistance  under  Section  208  of 
the  FCU  Act.  Closed  pursuant  to  exemptions 
(8),  (9)(A)(ii).  and  (9)(B). 

5.  Administrative  Action  undor  Section  206 
of  the  FCU  Act.  Closed  pursuant  to 
exemptions  (8),  (9)(A)(ii].  and  (9)(B). 

6.  Board  Briefing. 

The  meeting  was  held  at  8:00  a.m..  in 
the  Filene  Board  Room.  1776  G  Street, 
NW..  Washington,  DC. 
FOR  MORE  INFORMATION  CONTACT  Becky 
Baker,  Secretary  of  the  Board,  telephone 
(202)  682-9600. 
Becky  Baker, 
Secretary  of  the  Board. 
\m  Doc.  89-12109  Filed  5-16-89;  2:46  am] 

BILUNG  COOe  7S3S-01-«I 


NATIONAL  CREDIT  UNION 
ADMNOSTRAIION 

Change  in  Subject  of  Meeting 

The  following  item  was  deleted  from 
the  previously  announced  open  meeting 
Federal  Register,  Vol.  54.  No.  86,  page 
19484,  May  5, 1989)  of  the  National 
Credit  Union  Administration  on  May  11, 
1989. 

Under  Item  Number  5.  Regulatory 
Review,  NCUA's  Rules  and  Regulations, 
Proposed  Amendments  to: 

d.  Section  704.8  Corporate  Credit  Unions 
Ownership  of  Fixed  Assets. 

Chairman  Jepsen  announced  that  the 
item  was  wiUidrawn  by  staff  for  further 
study. 

Earlier  announcement  of  this  change 
was  not  possible. 

The  previously  announced  items  were: 

1.  Approval  of  Minutes  of  Previous  Open 

Meeting. 

2.  Economic  Commentary. 

3.  Central  Liquidity  Facility  Report  and 

Review  of  CLF  Lending  Rate. 

4.  Insurance  Fund  Report. 

5.  Regulatory  Review,  NCUA's  Rules  and 

Regulations,  Proposed  Amendments  to: 

a.  Sections  700.11J),  702.2,  and  702.3,  Risk 
Assets. 

b.  Section  7m.21(f).  IS-Year  Loan  Rule. 

c.  Section  701.31,  lloan  Nondiscrimination 
Requirements. 

d.  Section  704A  Corporate  Credit  Unions 
Ownersiiip  of  Fixed  Assets. 

e.  Part  708,  Change  in  Insured  Status. 

6.  I>>gisl.-)tive  Update. 

The  meeting  was  held  at  1:00  p.m.,  in 
the  Lincoln  Hiltoii,  Lincoln,  Nebraska. 

FOR  MORE  INFORMA-nON  CONTACT:  Becky 
Baker.  Secretary  of  the  Board,  telephone 
(202)  682-9600. 
Becky  Baker, 

Secretary  of  the  Board. 

[FR  Doc.  89-12108  Filed  5-16-89;  2:46  am| 

BILUNO  CODE  7S35-01-M 

NA-nONAL  TRANSPORTATION  SAFETY 
BOARD 

TIME  ANO  DATE:  9:00  a.m.  Tuesday.  May 
23. 1989. 

PLACE:  Conference  Room  8A,  B.  C, 
Eighth  Floor,  800  Independence  Avenue 
SW.,  Washington,  DC  20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Aircraft  Accident  Report:  Aloha  Airlines. 
Inc.,  Flight  243.  B737-200,  N73711,  Maui, 
Hawaii,  April  28, 1988. 


FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty.  (202)  382-6525. 

Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
May  12. 1989. 

(FR  Doc.  89-12117  Filed  5-16-89;  3:57  pm) 
MLUNQ  COOC  7S33-01-M 

SECURITIES  AND  EXCHANQE  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  May  22, 1989. 

A  closed  meeting  will  be  held  on 
Wednesday,  May  24, 1989,  at  2:30  p.m. 
An  open  meeting  will  be  held  on 
Thursday,  May  25, 1989,  at  10:00  a.m.,  in 
Room  1C30. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 


will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)  (4).  (8),  (g)(A)  and  (10)  and  17 
CFR  200.402(a)  (4).  (8),  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Schapiro,  as  duty 
o^cer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  May  24. 
1989,  at  2:30  p.m.,  will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  injimctive  actions. 

Institution  of  injunction  actions. 

Consideration  of  amicus  participatioiL 

Reorganization  proceeding. 


The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday,  May 
25. 1989.  at  10:00  a.m..  will  be: 

Consideration  of  whether  to  issue  a  release 
adopting  or  withdrawing  proposed  Rule  19c-5 
regarding  the  multiple  trading  of  options  on 
exchange-listed  stocks.  The  Commission  also 
will  consider  whether  to  issue  a  staff  paper 
concerning  the  market  structure  issues 
associated  with  multiple  options  trading.  For 
further  information,  please  contact  Thomas 
Gira  at  (202)  272-2827. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Herb 
Janick  at  (202)  272-2200. 

Jonattian  G.  Katz. 

Secretary. 
May  15, 1989. 

[FR  Doc.  89-12074  Filed  5-16-89;  2:46  pm] 
MIXING  COOC  S010-««-« 
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Corrections 


Fedaral  lUsister 

Vol.  54.  No.  95 

Thursday,  May  18.  1989 


This  MCtion  of  the  FEDERAL  REGISTER 
eontairw  adNorW  correctiont  of  pravtousfy 
puonnM  rrsMwniMH,  hum,  rropOBSd 
Ruto,  md  NoHoc  docuwwntB.  Ttwia 
co»T«clton»  ir«  praparad  by  ttw  Offic*  of 
the  Federal  neqUler.  Agency  prepared 
corrections  are  issued  aa  signed 
documents  and  appear  in  the  appropriate 
document  categoriea  eleewtwre  In  the 
iss«je. 


DEPARTMENT  OF  EDUCATION 

Offic*  of  Special  Education  and 
RahabWtatlva  SarviCM 

ICFDA  Noa^  M-ISSA,  84.1330.  and  •4.133E1 

Nationallnatituta  on  DiaabOity  atKf 

efwiNinmon  iwsaarcnt  aiviiauon  of 
AppNeationa  for  Now  Atrarda  Undar 
Certain  Programa  for  Flacai  Yaar  1989 

Correction 

In  notice  document  89-9805  beginning 
on  page  17007  in  the  issue  of  Tuesday, 
April  25, 1989,  make  the  following 
correction: 

On  page  17909,  in  the  first  table,  in  the 
last  column,  the  first  entry  should  read 
"36". 

BlUlNa  coot  1IOS41-0 


8MAU.  BUSINESS  ADMINISTRATION 

13  CFR  Part  lis 

[RevWon  3] 
RIN  324S-AB  77 

Surety  Bond  Quarantaa  Ragulationa 

Correction 

In  rule  document  89-10520  beginning 
on  page  19544  in  the  issue  of  Monday, 
May  8, 1989,  make  the  following 
corrections: 

|11U    (Corrected] 

1.  On  page  19547,  in  the  3rd  column,  in 
i  llS.3(a).  in  the  20th  line  "or"  should 
read  "on". 

f  115.4    [Corrected] 

2.  On  page  19549,  in  the  3rd  column,  in 
S  115.4,  in  the  definition  for  "Obligee", 
in  the  14th  line,  "bond"  should  read 
"bound". 

3.  On  the  same  page  and  in  the  same 
column  and  section,  in  the  deflnition  for 
"Premium".  In  the  first  line,  "in"  should 
read  "an". 


S118^   [Can«et«dl 

4.  On  page  19550,  in  the  third  column, 
in  S  115.5(d).  in  the  second  line  "or" 
should  read  "on". 

8115.6   [Corractad] 

5.  On  page  19550,  in  the  third  column, 
in  S  115.e(c)(l),  in  the  sixth  line, 
"certiflcation"  shotild  read 
"certifications". 

6.  On  the  same  page,  in  the  third 
column,  in  §  115.6(c)(3).  in  the  next  to 
last  line,  after  "contract",  insert 
"amount". 

S11&7   [Corraetadl 

7.  On  page  19551,  in  the  first  column, 
in  9  115.7(b),  in  the  8th  line, 
"underwriting"  should  read 
"Underwritii^"  and  in  the  12th  line, 
"for"  should  read  "aU". 

S115.a    [Convctad] 

8.  On  the  same  page,  in  the  third 
column,  in  9  115.8(a),  in  the  fifth  and 
sixth  lines  "authorized  ('authority 
officer')"  should  read  "authority 
('authorized  officer')". 

9115.11    (Con-actadj 

9.  On  page  19552.  in  the  first  column, 
in  9  115.11(a)(2),  in  the  second  line,  after 
"contests"  insert  "and"  and  in  the  third 
line,  "acceptance"  should  read 
"acceptable". 

10.  On  the  same  page,  in  the  second 
column,  in  9  115.11(b),  in  the  15th  line, 
after  "section,"  insert  a  closing 
parenthesis. 

11.  On  the  same  page,  in  the  same 
column,  in  9  115.11(c),  in  the  first  line. 

"Underwriting"  was  misspelled. 
muMta  cooe  isos-oi-o 


DEPARTMENT  OF  TRANSPORTATION 

Fedaral  Aviation  Adminiatration 

14  CFR  Part  71 

[Airspace  Docket  No.  89-AWA-l] 
RIN  212O-AO08 

Propoaed  Eatabllahment  of  the 
Charlotte  Terminal  Control  Area  and 
Revocation  of  the  Charlotte/Douglaa 
International  Airport  Airport  Radar 
Service  Area;  North  Carolina 

Corrections 

In  proposed  rule  document  89-11018 
beginning  on  page  19860  in  the  issue  of 


Monday.  May  8, 1989,  make  the 
following  corrections: 

1.  On  page  19862,  in  the  first  column, 
in  the  first  paragraph,  in  the  fourth  line, 
•72.12"  should  read  •71.12". 

2.  On  the  same  page,  in  the  2nd 
column,  in  the  3rd  complete  paragraph, 
in  the  12th  line,  "Eatablishing"  should 
read  ••Establishment". 

3.  On  the  same  page,  in  the  3rd 
colimm,  in  the  1st  complete  paragraph, 
in  the  10th  line,  ••VOR"  should  read 
•'VFR". 

4.  On  page  19864,  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
sixth  line,  "annot"  should  read 
"cannot". 

971.403    [Corractad] 

5.  On  the  same  page,  in  the  third 
coliunn.  in  9  71.403,  under  '•Primary 
Airport",  in  the  first  line,  "Air"  should 
read  "Airport". 

6.  On  the  same  page,  in  the  same 
column,  in  9  71.403,  under  "Boundaries", 
in  the  second  line,  "an"  should  read 
"and". 

aiUJNQ  COOE  1S0»«1-D 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Inconaiatancy  Ruling  Na  IR-26;  Dodcet 
IRA-42] 

California  Department  of  Motor 
Vehicles  Reguiationa  on  Training 
Requirementa  for  Operators  of 
Vehicles  Carrying  Hazardoua  Materials 

Correction 

In  notice  document  89-9555  beginning 
on  page  16314  in  the  issue  of  Friday. 
April  21, 1989,  make  the  following 
corrections: 

1.  On  page  16314,  in  the  1st  column, 
under  Ruling,  in  the  21st  line, 
••inconsistent"  was  misspelled. 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
26th  line,  insert  a  comma  after 
"regulations". 

3.  On  page  16316.  in  the  first  column, 
in  the  second  complete  paragraph,  in  the 
first  line,  "contents"  should  read 
"contends". 

4.  On  page  16321,  in  the  first  column, 
under  "1.  Definitions",  in  the  first 
paragraph,  in  the  third  line,  and  in  the 


Federal  Regjatcr  /  Vol.  54,  No.  95  /  Thursday,  May  18.  1989  /  Corrections 


second  paragraph,  in  the  fifth  line. 
"DMW"  should  read  "DMV. 

5.  On  the  same  page,  in  the  same 
column,  in  the  last  paragraph,  in  the  last 
line,  "makings"  should  read  "maricings". 

6.  On  page  16322,  in  the  first  column, 
in  the  first  complete  paragraph,  in  the 
third  hne,  "training"  was  misspelled. 

7.  On  the  same  page,  in  the  third 
column,  in  the  first  complete  paragraph, 
in  the  ninth  line,  "that"  should  read 
"the". 

8.  On  the  same  page,  in  the  same 
column,  in  the  second  complete 
paragraph,  in  the  first  line,  "is"  should 
read  "its". 

10.  On  the  same  page,  in  the  same 
column,  in  the  last  complete  paragraph, 
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in  the  17th  line,  "and"  should  read 
"any". 

■ttJLMG  COOC  1SOS41-0 

DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 
31  CFR  Part  240 

Indorsement  and  Payment  of  Checks 
Drawn  on  the  United  States  Treasury 

Correction 

In  proposed  rule  document  89-5564 
beginning  on  page  10366  in  the  issue  of 


Monday.  March  13, 1989,  make  the 
following  correction: 

f240.S    (Corrected] 

On  page  10370,  in  the  second  column, 
in  9  240.9(a)(2).  in  the  first  line,  insert 
"not"  between  "shall"  and  "be  ". 

aniMocooE  nos^u) 


JMI 


Thursday 
May  18,  1989 


Part  II 


Department  of 
Agriculture 

Farmers  Home  Administration 


7  CFR  Part  1822  et  al. 

Rural  Cooperative  Housing  Loans; 
Proposed  Rule 


i 
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DEPARTMENT  OF  AGRICULTURE 

Farmer*  Home  Administration 

7  CFR  Parts  1S22. 1930, 1944, 19S1  and 
1965 

Rural  Cooperative  Housing  Loartm 

AOINCV:  Farmers  Home  Administration. 
USDA. 


ACTION:  Propo^d  rule. 


summary:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulations  concerning  rural 
cooperative  housing  loans.  The  action  is 
taken  because  of  changes  in  the 
administration  of  the  program,  the 
necessity  to  explain  aspects  of 
cooperative  housing  which  are  not  now 
covered,  and  the  need  to  eliminate 
certain  requirements  in  the  regulations 
which  are  no  longer  appropriate  and 
whose  continued  requirement  impedes 
the  efficient  administration  of  the 
program.  It  is  also  taken  to  strengthen 
the  Agency's  effort  to  assist  distressed 
communities  and  nu'al  areas  which  have 
significant  populations  of  poor  and 
disadvantaged  persons.  The  intended 
effect  is  to  clarify  and  update  the 
regulations  and  provide  needed 
instruction  to  FmHA  field  staff  in  the 
processing  of  rural  cooperative  housing 
preappiications. 

DATES:  Comments  must  be  received  on 
or  before  July  17. 1989. 

ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  office  of  the  Chief. 
Directives  and  Forms  Management 
Branch,  Farmers  Home  Administration. 
US.  Department  of  Agriculture,  Room 
6348.  South  Agriculture  Building.  14th 
Street  and  Independence  Avenue.  SW.. 
Washington.  DC  20250.  All  written 
comments  made  pursuant  to  the  notice 
will  be  available  for  public  inspection 
during  regular  work  hours  at  the  above 
address.  The  collection  of  information 
requiremenid  contained  in  this  proposed 
rulemaking  have  been  submitted  to 
OMB  for  review  under  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980. 
Submit  comments  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  the  Farmers 
Home  Administration.  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gail  McCowan.  Loan  Specialist.  Multi- 
Family  Housing  Processing  Division. 
Room  5337.  South  Agriculture  Building. 
14th  Street  and  Independence  Avenue, 
SW.,  Washington.  DC  20230.  Telephone 
Number:  (202)  382-1623. 


SUFFLEMENTARV  INFORMATION: 

Classificatioa 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291.  and 
has  been  determined  "non  major."  It 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State,  or  local  Government 
Agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator.  Farmers  Home 
Administration,  has  determined  that  the 
proposed  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  the 
proposed  revisions  provide  clarification 
of  existing  regulations  and  the  annual 
volume  of  the  program  is  anticipated  to 
continue  to  decline.  FmHA  anticipates 
funding  approximately  5  applications 
nationwide. 

Environmental  Impact  Statement 

This  document  has  been  reviewed 
according  to  7  CFR  Part  1940.  Subpart  G. 
"Environmental  Program."  It  is  the 
determination  of  FmHA  that  the 
proposed  action  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  according  to  the 
National  Environmental  Policy  Act  of 
1969,  Pub.  L  91-190.  an  Environmental 
Impact  Statement  is  not  required. 

Intergovernmental  Review 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.415  and  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  (7  CFR  Part  3015.  Subpart  V.  48 
FR  29112.  June  24, 1983). 

Catalog  of  Federal  Domestic  Assistancf 
Titles  and  Numbers:  10.415  Rural  Rental 
Housing  LoHHs. 

General  Information 

This  action  is  being  taken  to  include 
in  Subpart  E  of  7  CFR  Part  1944 
provisions  for  the  financing  of 
cooperative  housing  loans  formerly 
contained  in  Subpart  F  of  7  CFR  Part 
1822.  Rural  Cooperative  Housing  Loans, 
which  is  being  removed. 


Subpart  C  of  Part  1930 

Subpart  C  to  Part  1930  and  its  exhibits 
are  being  amended  to  correspond  to 
changes  being  made  to  Subpart  E  of  Part 
1944  relative  to  the  financing  of 
cooperative  housing  projects.  In  general, 
the  terms  member,  comember, 
cooperative,  cooperative  representative, 
occupancy,  occupancy  charge, 
occupancy  agreement.  RCH,  rental  or 
rent,  bo.ird  or  board  of  directors,  person, 
contract,  are  being  inserted  to 
differentiate  between  rental  and 
cooperative  housing  and  the  terms  rent 
or  rental,  tenant,  and  lease  are  being 
deleted  from  particular  areas  where  the 
language  is  suitable  to  both  types  of 
housing.  Except  for  paragraph  II  of 
Exhibit  B  to  this  Subpart,  these  editorial 
changes  are  not  shown  in  this 
publication  but  will  be  included  when 
the  regulation  is  published  for  final  rule. 

(1)  Definitions  for  adviser  to  the 
board,  consumer  cooperative,  member, 
occupancy  agreement,  and  patronage 
capital  refund  have  been  added: 
language  has  been  included  which 
discusses  how  super\isory  management 
relates  to  cooperatives. 

(2)  Exhibit  B  to  Subpart  C  is  amended 
to  include  a  definition  for  limited  equity 
and  management  reserve;  if  briefly 
describes  the  responsibilities  of 
cooperative  board,  committees,  and 
members,  discusses  the  role  of  the 
adviser  to  the  board  in  the  management 
of  a  cooperative,  and  outlines  various 
other  provisions  relating  to  the 
management,  occupancy,  and  terms  of 
the  occupancy  agreement. 

(3)  Exhibit  B-1  to  Subpart  C  is 
amended  to  define  the  monetary 
responsibilities  of  cooperative  members 
and  their  role  in  the  management  of  the 
cooperative. 

(4)  E.\hibit  B-2  to  Subpart  C  is 
amended  to  specify  how  the  adviser  to 
the  board  will  be  chosen. 

(5)  Exhibit  C  to  Subpart  C  is  amended 
to  define  how  changes  in  the 
cooperative  occupancy  charges  will  be 
processed. 

(6)  Exhibit  F  to  Subpart  C  is  amended 
to  include  the  functions  necessary  for 
FmHA  to  successfully  supervise  a 
cooperative. 

(7)  Exhibit  H  to  Subpart  C  is  amended 
to  define  basic  occupancy  charge  and 
market  occupancy  charge  and  to  exempt 
patronage  capital  contributions  from  the 
requirement  that  all  income  generated 
by  the  cooperative  must  be  placed  in  the 
general  operating  account. 

Subpart  E  to  Part  1944 

Subpart  E  to  Part  1944  and  its  e.xhibils 
are  being  amended  to  reflect  the 
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inclusion  of  financing  cooperative 
housing  projects.  Editorial  changes  are 
being  made  to  insert  the  terms 
"cooperative."  "member."  and 
"occupancy  rate"  where  appropriate 
and  to  delete  the  terms  "rental." 
"tenant."and  "rental  rate  or  rent"  when 
the  language  of  the  regulation  pertains 
to  both  types  of  housing  projects. 
Primary  changes  proposed  for  Subpart  E 
of  Part  1944  are: 

(1)  Section  1944.205  has  been 
expanded  to  include  the  definitions  of 
Adviser  to  the  board.  Articles  of 
incorporation.  Bylaws.  Limited  equity. 
Member.  Occupancy  agreement. 
Patronage  capital  refund,  and 
Subscription  agreement. 

(2)  Section  1944.211(a](ll)  outlines  the 
eligibility  requirements  for  a 
cooperative. 

(3)  Section  1944.212(o)  limits  the  use  of 
502  inventory  houses  to  a  particular 
configuration. 

(4)  Section  1944.213(a)  states  that  all 
cooperative  housing  loans  will  require 
National  Office  authorization. 

(5)  Section  1944.215(g)  details  the 
di^erent  forms  of  management  for 
cooperatives. 

(6)  Section  1944.215(h]  requires  the 
member  of  a  cooperative  to  pay  a 
membership  fee. 

(7)  Section  1944.215(i)  restricts 
participation  to  cooperatives  that  limit 
amount  of  equity  paid  to  members. 

(8)  Section  1944.215{j)(4)  specifies  that 
rental  assistance  will  not  be  used  to  pay 
the  member's  management  reserve 
charge. 

(9)  Section  1944.231(a)(4)  states  that 
cooperative  housing  preapplications  are 
exempt  from  the  preapplication  ranking 
criteria. 

(10)  Section  1944.231(b)(3)  states  that 
all  cooperative  housing  preapplications, 
regardless  of  amount,  will  be  submitted 
to  the  National  Office  and  that  RCH 
loans  will  be  funded  from  a  National 
Office  cooperative  housing  reserve. 

(11)  Section  1944.232(a)(2)(i)  requires 
that  rental  assistance  payments  should 
be  directed  to  either  the  member  or  to 
the  board  of  directors. 

(12)  Section  1944.235(h)  requires  that 
adequate  marketing  efforts  for 
cooperative  housing  projects  will  be 
made  during  the  preapplication  stage. 

(13)  Exhibits  to  Exhibit  A  are 
renumbered  A-1  through  A-9  to  include 
a  new  Exhibit  A-4,  Cooperative  Housing 
Survey. 

(14)  Paragraph  I  to  Exhibit  A 
addresses  the  addition  of  cooperative 
housing  availability  to  communities. 

(15)  Paragraph  II  of  Exhibit  A  requires 
that  a  prospective  cooperative  member 
read  and  understand  responsibilities 


outlined  in  What  is  Cooperative 
Housing? 

(16)  Paragraph  III  of  Exhibit  A  states 
that  all  cooperative  proposals  will  be 
sent  to  the  National  Office. 

(17)  Paragraph  IVB  of  Exhibit  A  states 
that  a  sponsor  may  act  for  the 
cooperative. 

(18)  Paragraph  IVB  of  Exhibit  A  states 
that  separate  bylaws  have  been 
provided  for  cooperative  housing 
organizations. 

(19)  Paragraph  IVB3  of  Exhibit  A  has 
been  added  to  outline,  in  subparagraphs 
a  through  d.  the  composition  of  the 
membership  of  cooperative  and  board  of 
directors,  responsibilities  of  board  of 
directors,  the  requirement  to  maintain  a 
list  of  names  and  addresses  of  members. 
the  deposit  of  membership  fee  and  when 
it  can  be  refimded  to  member. 

(20)  Paragraph  IVB15  of  Exhibit  A 
outlines,  in  subparagraphs  a  through  c. 
the  necessity  to  form  cooperative 
committees  and  the  types  of  committees 
in  order  to  self-manage,  and  that  the 
cooperative  will  hire  professional 
management  if  it  fails  to  manage  itself. 

(21)  Paragraph  IVB16(2)  of  Exhibit  A 
specifies  that  only  the  initial  income  will 
determine  occupancy  requirements  for 
cooperative  members. 

(22)  Paragraph  IVB17  of  Exhibit  A 
outlines  the  general  responsibilities  of 
the  cooperative  board  of  directors. 

(23)  Paragraph  IVB18  of  Exhibit  A 
outlines  the  general  responsibilities  of 
the  adviser  to  the  cooperative  board  of 
directors. 

(24)  Paragraph  IVB19  of  Exhibit  A 
describes  the  management  reserve  to  be 
charged  by  the  cooperative  and  how  it 
will  be  applied  as  patronage  capital  to 
each  member  at  the  end  of  the  year  or 
be  used  to  pay  for  professional 
management. 

(25)  Paragraph  IVB21  of  Exhibit  A 
states  that  Exhibit  I  will  be  used  as  a 
guide  for  developing  an  occupancy 
agreement. 

(26)  Paragraph  IVB22  of  Exhibit  A 
requires  that  the  Affirmative  Fair 
Housing  Marketing  Plan  will  be 
discussed  at  preapplication  stage. 

(27)  Exhibit  A-1.  Legal  Services 
Agreement,  is  changed  to  include 
reference  to  cooperative  and  board  of 
directors  and  to  require  the  attorney 
furnish  advice  and  assistance  regarding 
special  tax  treatment  applicable  to 
housing  cooperatives. 

(28)  Paragraph  IB  of  Exhibit  A-7 
outlines  the  requirement  for  cooperative 
members  to  provide  a  financial 
statement. 

(29)  Paragraph  IC  of  Exhibit  A-7 
outlines  the  requirement  for  obtaining 
the  signature  and  certification  of  all 
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persons  interested  in  becoming  a 
cooperative  member. 

(30)  Paragraph  ID  of  Exhibit  A-7 
requires  the  submittal  of  an  Affirmative 
Fair  Housing  Marketing  Plan. 

(31)  Paragraph  IIG  of  Exhibit  A-7 
states  that  market  feasibility  will  be 
evidenced  by  names  and  addresses  of 
prospective  members. 

(32)  Paragraph  6  of  Exhibit  A-9 
requires  the  cooperative  to  provide 
names  and  addresses  of  prospective 
members  and  that  it  may  collect  the 
membership  fee,  or  a  partial  deposit,  at 
this  time. 

(33)  Paragraph  9c  of  Exhibit  A-9 
states  that  the  cooperative  budget 
should  provide  for  accumulating  a 
management  reserve  at  a  rate 
commensurate  with  management  fees 
appropriate  to  the  area. 

(34)  Paragraph  12  of  Exhibit  A-9 
requires  that  the  cooperative  provide  a 
statement  that  it  will  hire  professional 
management  if  it  has  been  unable  to 
demonstrate  an  ability  to  manage  itself. 

(35)  Paragraph  16  of  Exhibit  A-9 
requires  an  executed  copy  of  a  limited 
equity  agreement. 

(36)  Paragraph  17  of  Exhibit  A-9 
requires  a  completed  subscription 
agreement. 

(37)  Exhibit  C.  Articles  of 
Incorporation,  has  been  changed  to 
include  reference  to  cooperative  and  to 
added  articles  pertaining  to 
cooperatives  such  as:  Article  Eight 
states  that  net  operating  funds  will  be 
accumulated  in  an  interest-bearing 
account  but  assigned  to  each  member  as 
patronage  capital;  Article  Ten  states 
that  all  assets  of  the  cooperative  except 
patronage  capital  and  membership  fees 
shall,  upon  dissolution,  be  distributed  to 
another  nonprofit  or  municipal 
corporation  and  used  for  same  purpose 
as  cooperative;  and  Article  Eleven 
states  that  prior  to  dissolution  the 
member  may  terminate  membership  and 
receive  a  refund  of  membership  fee  and 
the  patronage  capital  which  has  accrued 
to  his/her  account  provided  that  the 
member  is  not  delinquent  and  that  all 
charges  have  been  paid. 

(38)  Exhibit  D-1  has  been  added  to 
provide  for  cooperative  bylaws. 

(39)  Exhibit  E  has  been  added  to 
outline  qualifications  for  an  adviser  to 
the  board. 

(40)  Exhibit  E-1  has  been  added  to 
outline  the  relationship  of  adviser  to 
members. 

(41)  Exhibit  F  has  been  added  to 
outline  adviser  responsibilities. 

,  (42)  Exhibit  G  has  been  added  to 
provide  for  cooperative  limited  equity 
agreement. 
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(43)  Exhibit  H  hat  been  added  to 
provide  for  cooperative  subscription 
agreement 

(44)  Exhibit  1  has  been  added  to 
provide  for  cooperative  occupancy 
agreement. 

Subpart  L  to  Part  1944 

Subpart  L  to  Part  1944  is  being 
amended  to  correspond  to  changes 
being  made  to  Subpart  E  of  Part  1944 
relative  to  the  Hnancing  of  cooperative 
housing  projects. 

(1)  Section  1944.551  is  revised  to 
include  Rural  Cooperative  Housing 
(RCH). 

(2)  Section  1944.552  is  revised  to 
include  the  deflnition  of  consumer 
cooperative. 

Subpart  K  to  Part  1951 

Subpart  K  to  Part  1951  is  being 
amended  to  correspond  to  changes 
being  made  to  Subpart  E  of  Part  1944 
relative  to  the  financing  of  cooperative 
housing  proiects.  These  changes  include 
the  interpretation  of  "tenant"  to  also 
mean  "RCH  member."  and  allows 
project  late  fees  to  be  paid  from  project 
income. 

Subpart  B  to  Part  196S 

Subpart  B  to  Part  1965  is  being 
amended  to  correspond  to  changes 
being  made  to  Subpart  E  to  Part  1944 
relative  to  the  financing  of  cooperative 
housing  projects.  Editwial  dianges  are 
being  made  to  insert  the  terms 
"cooperative."  "member."  and 
"occupancy  charge."  A  statement  is 
made  that  cooperatives  will  only  be 
transferred  to  provide  rental  units  for 
low-income  persons. 

Ust  of  Subjects 

7  CFR  Part  1822 

Aged.  Loan  programs — Housing  and 
community  development.  Low  and 
moderate  income  housing.  Mortgages, 
Nonprofit  organizations.  Rent  subsidies. 
Rural  housing. 

7  CFR  Part  1930 

Accounting.  Administrative  practice 
and  procedure.  Grant  programs — 
Housing  and  community  development. 
Loan  programs — Housing  and 
community  development.  Low  and 
moderate  income  housing — Rental 
Reporting  requirements. 

7  CFR  Part  1944 

Administrative  practice  and 
procedure.  Aged.  Handicapped,  Loan 
programs — Housing  and  community 
development.  Low  and  moderate  income 
housing — Rental.  Mobile  homes, 
Mortgages,  Nonprofit  organizations. 
Rent  subsidies.  Rural  housing. 


7  CFR  Part  1951 

Account  servicing.  Low  and  moderate 
income  housing  loans— Servicing, 
Mortgages. 

7  CFR  Part  1965 

Low  and  moderate  income  housing — 
Rental. 

Accordingly,  as  proposed.  Chapter 
XVIII  Title  7.  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1«22--RURAL  HOUSItlQ  LOANS 
AND  GRANTS 

Subpart  F— Rural  Cooparaflva  Houaing 
Loana 

1.  The  authority  citation  for  Part  1822 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  148a  7  CFR  Z.Z3: 7  CFR 
2.70.  unless  otherwise  noted. 

Subpart  F— (Ramovad  and  Raaarvadl 

la.  Subpart  F  (consisting  of 
(§  1822.231  through  1822.245)  of  Part 
1822  is  removed  and  reserved. 

PART  1930-QENERAL 


SuparvMon  Of  MuMpla  FamHy  Houaing 
Borrowaia  and  Grant  i 


2.  The  authority  citation  for  Part  1930 
is  revised  to  read  as  follows: 

Authority.  42  U.S.C.  1480:  S  US.C  301: 17 
CFR  2Ja:  7  CFR  Z7a 

3.  Section  1930.102  is  revised  to  read 
as  foUowK 

|193aMtt   Oallnlliona. 

(a)  Adviser  to  the  Board.  An 
individual  or  organization  who  will 
work  with  and  provide  guidance  to  a 
cooperative  board. 

(b)  Borrowen.  "Borrowers"  means 
owners  who  may  be  individuals, 
partnerships,  cooperatives,  trusts,  public 
agencies,  private  or  public  corporations 
and  other  organizations  and  who  have 
received  a  loan  or  grant  from  FmHA  for 
LH.  RRH.  RCH.  or  RHS  purposes. 

(c)  Consumer  Cooperative.  A 
corporation  which 

(1)  Is  organized  under  the  cooperative 
laws  of  a  State  or  Federally  recognized 
Indian  tribe: 

(2)  Will  own  and  operate  the  housing 
on  a  cooperative  basis  solely  for  the 
benefit  of  the  members; 

(3)  Will  operate  at  cost  and.  for  this 
purpose,  any  patronage  refunds  accruing 
to  members  in  accordance  with  Subpart 
E  to  Part  1944  will  not  be  considered 
gains  or  profits;  and 

(4)  WiU  restrict  membership  in  the 
housing  to  eligible  persons  and.  to  any 


extent  the  cooperative  and  FtaiHA 
permit,  to  others  in  special 
circumstances. 

(d)  District  Director.  For  the  purpose 
of  this  subpart  the  term  also  includes 
the  Assistant  District  Director,  and  other 
qualified  District  Staff  who  may  be 
delegated  responsibilities  according  to 

S  1930.143  of  this  subpart  and  the 
provisions  of  Subpart  F  of  Part  2006 
which  is  available  in  any  FmHA  office. 
In  the  case  of  LH  loans  still  being 
serviced  in  the  County  Office,  this 
definition  also  includes  qualified  County 
Office  staff.  This  definition  also  includes 
the  Area  Loan  Specialists  in  Alaska, 
Island  Directors  in  Hawaii.  Directors  of 
Western  Pacific  Territories,  and  other 
qualified  staff  members  in  Alaska, 
Hawaii,  and  Western  Pacific  Territories, 
respectively. 

(e)  FmHA.  "FmHA"  means  the  United 
States  of  America  acting  through  the 
Farmers  Home  Administration;  it 
includes  FmHA's  predecessor  agencies. 

(f)  Governing  Body.  "Governing  Body" 
means  those  elected  or  appointed 
officials  of  an  organization  or  public 
agency  type  borrower  responsible  for 
the  operations  of  the  project 

(g)  Management  "Management"  is  the 
overall  direction  given  by  the  borrower 
or  the  borrower's  agent  to  meet  the 
needs  of  the  tenants  or  members, 
maintain  the  project  and  provide  sound 
and  ecoooinical  project  operation. 

(h)  Member.  A  person  who  has 
executed  documents  pertaining  to  a 
cooperative  housing  type  of  living 
arrangement  and  has  made  a 
commitment  to  upholding  the 
cooperative  concept 

(i)  Occupancy  Agreement  A  contract 
setting  forth  the  ri^ts  and  obligations  of 
the  cooperative  member  and  the 
cooperative,  including  the  amount  of  the 
monthly  occupancy  charge  and  the  other 
terms  under  which  the  member  will 
occupy  the  housing. 

(j)  OGC  "OGC  means  the  Regional 
Attorney  or  the  Attorney  in  Charge  ia 
the  field  oRice  of  the  Office  of  the 
General  Counsel  of  the  United  States 
Department  of  Agriculture. 

(k)  OIC  "OIG"  means  the  Office  of 
Inspector  General  of  the  United  States 
Department  of  Agriculture. 

(1)  Patronage  Capital  Refund. 
Amounts  received  by  the  cooperative  in 
excess  of  operating  costs  and  expenses 
which  have  been  assigned  (o  members' 
patronage  capital  accounts  each  year  of 
membership  in  the  cooperative. 

(m)  Project  A  project  is  the  total 
number  of  rental  or  cooperative  housing 
units  in  one  community  such  as  a 
densely  setded  area,  town  or  village  and 
operated  under  one  management  plan 
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with  one  loan  agreement/resolution.  The 
rental  units  may  have  been  developed 
originally  with  separate  initial  loans  and 
separate  loan  agreements/resolutions, 
now  consolidated  into  one  operational 
project  under  S  1965.68  of  subpart  B  of 
Part  1965  of  this  chapter. 

(n)  State  Director.  For  the  purpose  of 
this  subpart,  State  Director  also  includes 
the  Rural  Housing  Chief,  Multiple 
Family  Housing  Coordinator,  Rural 
Housing  Specialist  and  other  qualified 
State  staff  when  delegated 
responsibilities  under  this  subpart 
according  to  S  1930.143  and  the 
provisions  of  Subpart  F  of  Part  2006 
which  is  available  in  any  FmHA  office. 

(o)  Supervision.  "Supervision" 
includes  the  broad  scope  of  FmHA 
guidance  available  to  assist  borrowers 
to  carry  out  the  objectives  of  the  loan 
and  comply  with  FmHA  regulations. 

4.  Section  1930.110  is  amended  by 
revising  the  introductory  text,  and  by 
revising  paragraph  (b)(6)  to  read  as 
follows: 

$1930.110    Methods  of  supervision. 

Supervisory  methods  used  by  FmHA 
employees  include  organizational  and 
development  planning;  property 
management  planning;  affirmative 
marketing;  construction  conferences; 
longterm,  annual,  and  other  periodic 
planning  and  evaluation;  accounts, 
budgets,  and  records  inspections  and 
guidance;  project  inspections; 
attendance  at  membership  and 
governing  body  meetings;  periodic  group 
meetings  with  borrowers:  analysis  of 
accounting,  budgets,  and  audit  reports, 
guidance  by  memorandums;  and  similar 
activities.  Supervision  of  cooperative 
borrowers  will  include  coordination 
with  the  adviser  to  the  board. 


(b)  *  *  * 

(6)  A  requirement  that  the  borrower 
contract  with  a  management  firm  with 
proven  background  and/or  experience 
in  property  management.  In  the  case  of 
cooperative  housing,  this  stipulation  will 
apply  only  when  it  has  been  determined 
that  the  cooperative  is  unable  to  manage 
itself. 


5.  Section  1930.119  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§1930.119    Supervisory  visits  and 
inspections. 

***** 

(b)  *  •  * 

(1)  Supervisory  visits  will  be  made 
when  necessary  to  assure  compliance 
with  FmHA  policies  and  objectives.  A 
District  staff  person  or  other  FmHA 
authorized  person  will  perform  a  post 


rent-up  or  occupancy  visit  before  the 
end  of  the  first  90  days  of  operation;  and 
a  thorough  supervisory  visit  at  the  end 
of  the  first  year  of  operation  and  at  least 
every  three  years  thereafter  at  each 
project.  More  frequent  visits  to 
cooperatives  should  be  scheduled  as 
needed.  Planned  visits  will  be  included 
in  the  monthly  work  calendar.  The  visit 
shall  be  conducted  with  the  borrower 
and/or  the  borrower's  designated 
representative  (see  Guide  Letter  1930-2 
for  borrower  notification).  Exhibits  F 
and  G  of  this  subpart  should  be  used  to 
assist  in  the  preparation,  completion, 
and  follow-up  of  visits.  For  small  rental 
projects  consisting  of  only  a  few  units 
(usually  1  to  3),  the  degree  of  completion 
of  Exhibits  F  and  G  may  be  minimized. 
Supervisory  visits  to  such  projects  are 
required  only  once  every  three  years 
and  should  concentrate  on  tenant 
eligibility,  maintenance,  insurance 
coverage  and  status  of  loan  payments. 
***** 

6.  Exhibit  A  to  Subpart  C  is  amended 
by  revising  the  heading  to  read  as 
follows: 

Exhibit  A — Steps  for  FmHA  Personnel 
in  Conducting  Annual  Analysis  of 
Rental  and  Cooperative  Operations 


7.  Exhibit  B  to  Part  1930  is  amended 
by  revising  paragraphs  II.  V  D  Z  V  E  2, 
VI  B  1  c.  VI  B  2  a.  VI  B  6  a.  VI  C  2,  the 
introductory  text  of  paragraphs  VIII.  Vlll 
A,  VIII  B,  and  VIII B  3.  the  first  sentence 
of  paragraph  VIII  B  5.  VIII  C  13. 18. 19 
and  21,  the  introductory  text  of 
paragraph  VIII F,  VIII  F  8  j.  VIU  G  1.  VIII 
G  2  a.  VIII  G  3.  IX  B,  XUI  B  1  c.  XIII  B  2  a 
(3)  and  (4),  XIII  B  2  d.  the  heading  of 
paragraph  XIV,  XIV  A  4,  and  XIV  Bib; 
and  by  adding  paragraphs  III  D  3,  III  E  5 
and  6,  and  XIII  B  2  e 
to  read  as  follows: 

Exhibit  B — Multiple  Housing 
Management  Handbook 


//  Definitions 

A.  Adjusted  Annual  Income.  This  is  the 
income  of  the  household  members,  who  live 
or  propose  to  live  in  the  unit  for  the  next  12 
months  (including  spouse  or  children  of  an 
elderly  family  in  nursing  homes  or  hospitals 
who  would  otherwise  live  in  the  unit), 
excluding: 

1.  $480  for  each  member  of  the  family 
residing  in  the  household  (other  than  the 
tenant,  co-tenant,  member  or  co-meml>er,  or 
spouse  of  either,  or  foster  children)  who  is 
under  18  years  of  age;  or  who  is  18  years  of 
age  or  older  and  is  disabled,  handicapped  or 
a  full-time  student.  The  student  must  carry  a 
subject  load  considered  full  time  by  the 
educational  institution  attended. 

2.  $400  for  any  elderly  family; 


3.  Total  medical  expenses  in  excess  of  3 
percent  of  annual  family  income  may  be 
deducted  for  any  elderly  family.  The  term 
"total  medical  expenses"  includes: 

a.  Medical  expenses  the  tenant  or  member 
anticipates  incurring  over  the  12  months 
following  the  effective  date  of  the 
certification; 

b.  Medical  expenses  not  covered  by 
insurance: 

c.  Examples  of  medical  expenses  are  dental 
expenses,  prescription  medicines,  medical 
insurance  premiums,  eyeglasses,  hearing  aids 
and  batteries,  the  cost  of  a  live-in  resident 
assistant,  monthly  payments  required  on 
accumulated  major  medical  bills  including 
that  portion  of  the  spouse's  or  children 
nursing  home  care  paid  from  tenant  or 
memt>er  family  income(s). 

d.  Reasonable  attendant  care  and  auxiliary 
apparatus  expenses  descril>ed  in  paragraphs 
II  4  a  and  II  84  b  of  this  exhibit  for  each 
handicapped  memt>er  of  the  family  to  the 
extent  needed  to  enable  any  family  memtter 
(including  such  handicapped  meml)er)  to  be 
employed. 

4.  Total  handicap  assistance  expense  in 
excess  of  3  percent  of  annual  family  income 
may  l>e  deducted  for  any  nonelderly  family 
following  the  same  guidelines  in  paragraphs 
II  3  a  and  II  a3  b  of  thfs  exhibit  to  the  extent 
needed  to  enable  any  family  memt>er 
(including  the  handicapped  or  disabled 
family  member)  to  be  employed.  Handicap 
assistance  expense  includes: 

a.  That  portion  of  attendant  care 
attributable  to  specialized  medical  reasons 
(the  portion  attributable  to  companionship  is 
not  counted). 

b.  Auxiliary  apparatus  including  but  nut 
limited  to  wheelchairs,  oxygen  equipment, 
reading  devices  for  the  visually  handicapped 
and  the  cost  of  equipment  added  to  cars  and 
vans  to  permit  their  use  by  the  handicapped 
or  disabled  family  member  proportionate  to 
the  amount  of  use  by  such  persons. 

5.  The  amounts  paid  by  the  family  for  the 
care  of  minors  under  13  years  of  age  may  t>e 
deducted.  Deductions  for  these  expenses  are 
permitted  only  when  such  care  is  nece^sarv' 
to  enable  a  family  member  to  further  his  or 
her  education  or  to  l>e  gainfully  employed, 
including  the  gainful  employment  of  the 
disabled  or  handicapped  family  memtier. 
When  the  deduction  is  to  enable  gainful 
employment  the  amount  may  not  exceed  the 
amount  of  income  received  from  such 
employment.  When  the  deduction  is  to 
facilitate  further  education,  the  amount  must 
not  exceed  a  sum  reasonably  expected  to 
cover  class  time  and  travel  time  to  and  from 
classes.  (Child  support  payments  made  on 
behalf  of  a  minor  child  who  does  not  reside 
in  the  unit  my  not  t>e  deducted  as  a  child  care 
expense.) 

B.  Adjusted  Monthly  Income.  This  is  the 
amount  obtained  by  dividing  the  adjusted 
annual  income  by  12. 

C.  Annual  Income.  Annual  income  is  the 
gross  amount  of  income  to  be  received  by  all 
members  of  the  household  to  be  in  residence 
during  12  months  following  the  effective  date 
of  Form  FmHA  1944-a  'Tenant 
Certification." 
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1.  Income  Inchttkd.  The  bUowiag  ara 
InclucM  when  datemiaUi  ■amial  iacoiiM: 

a.  TtwgroH  mmmoI  (bwof*  wy 
dflductlona)  of  wafaa  ■nd  aalariea,  overtiine 
pay.  commlaakma,  feaa.  Upa,  and  boauaea  of 
all  membara  of  tha  houaehold. 

b.  Tha  net  inconM  from  oparatlona  of  a 
busineu  or  profeaalon  or  limn  rental  of  real 
or  personal  property.  Expendlturea  for 
busineta  expanatoa  or  amortization  of 
indebledneas  are  not  considered  in  the 
oonqwtation  of  net  inoome.  Net  loaaea  will  be 
completed  aa  laro.  Dedacttona  inrni  groaa 
baaiaaai  or  rental  taoone  to  arrive  at  net 
incooM  may  be  aMde  in  tha  aama  manaar  aa 
outlined  in  Internal  Revaaua  Sarrica  (IRSI 
regalatknia  for  the  exhaoatiaa,  wear  aad  taat, 
and  obaolaaoeooe  of  depreciable  property 
uted  In  tha  trade  or  bualnaaa  of  tha  adult 
household  membera  vndar  tha  ahrai^  Una 
method  of  depracialioa.  An  ItMBlwd  achedule 
nuiat  be  provided  ia  support  of  any 
deductioos  from  groaa  inooane  made  under 
the  provisioos  of  tUa  aectioa  The  schedule 
should  be  consistent  with  the  amount  of 
deprecUttJon  permitted  lor  these  items  for 
Federal  income  lax  purposes  under  tha 
straight  line  method  of  depreciation. 

a  Interest,  dividends,  and  other  income 
from  net  family  assets  as  defined  in 
paragraph  11 W  of  this  Exhibit.  On  contracta 
for  sale  of  real  estate,  deeda  of  trust  or 
mortgages  held  by  the  applicant,  tenant  or 
member  only  the  Intereat  portion  of  the 
monthly  or  annual  payments  received  by  the 
applicant,  tenant,  or  member  is  Included  as 
Income. 

d.  The  full  amount  of  periodic  payments 
received  from  Social  Security  (including 
Social  Security  payment  received  by  adults 
on  behalf  of  minors  or  by  minors  intended  for 
their  own  support),  anmiitiet.  insurance 
policies,  retirement  funda.  penstons. 
disability  or  death  benefits  (except  lump  sum 
settlements)  and  other  similar  types  of 
periodic  receipts. 

e.  Rayinents  in  lieu  of  earnings,  such  aa 
unemployment  and  disabfHty  compensation, 
worier  compensation  and  severance  pay. 

f.  Periodic  and  datarmhiabie  allowances, 
such  as  alimony  and  child  support  paymenta, 
which  the  appUcaot  tenant,  or  member  can 
reasonably  expect  to  receive. 

g.  Regularly  recurring  contributions  or  gifts 
received  from  persona  not  reaiding  in  the 
dwelling. 

h.  Any  amount  of  education  grants  or 
acbolarshipa  or  Veterana  Administration 
benefits  on  behalf  of  tenant,  co-tenant, 
member,  co-member.  applicanL  or  other  adult 
that  exceeds  expenses  for  tuition,  fees,  books 
Hnd  equipment 

i.  All  regular  pay.  special  pay  (except 
hazard  duty  pay  for  persons  exposed  to 
hostile  fire)  and  allowances  of  a  member  of 
the  armed  forces  who  is  head  of  the  family  or 
spouse,  whether  or  not  thai  family  member 
lives  in  the  unit 

j.  Pul)lic  Assistance.  If  the  public  assistance 
payment  Include*  an  amount  speciTicaUy 
designated  for  shelter  and  utilities  and  thai 
amount  is  subject  to  adjustments  by  the 
Public  Assistance  Agency  according  to  the 
actual  cost  of  shelter  and  utilities,  the  amount 
of  public  assistance  income  to  be  included  as 
income  shall  consist  of: 


(1)  IIm  total  unount  of  tha  pubUe 
assiatanoa.  minua  tha  amount  apadfically 
dasignatad  for  shelter  and  utilities:  piua 

(2)  Tha  naxlmnm  amount  which  tha  Public 
Aesistanoa  Agency  could  hi  fact  allow  the 
family  for  siwlter  and  utilitiea. 


$300 


-ISO 


ToUl  Grant 

Amount  specifically  deatgnated 
shelter  and  utilitiea.. 


for 


Amount  of  grant  excluding  shelter 
and  utility  allowance ~_... 

The  maximum  the  agency  could  pro- 
vide for  thia  family  for  skelter  and 
utility  allowanoa.....~~~. 


Amount  per  oionlh  to  be  iadadad  ia 
Annual  Income. 


ISO 


•fiao 


$330 


2.  Exempted  Income.  The  following  are  not 
included  In  annual  income: 

a.  Income  of  dependent  minor*  under  It 
years  of  age  except  as  specified  in  paragraph 
n  C 1  d  of  this  Exhibit.  (Tenant,  co-tenant, 
member,  co-member  or  spouse  of  either  may 
never  be  considered  minors.) 

b.  In  0ie  case  of  contracts  for  sale  of  real 
estate,  mortgages  or  Deeds  of  Trust  heM  bj 
the  tenant,  on-tanant.  member  or  co-member, 
the  principal  portion  of  the  payments 
received  by  the  tenant  co-tenant  member,  or 
co-membet. 

a  The  value  of  the  allotment  provided  to  an 
eligible  household  under  the  Food  Stamp  Act 
of  1977. 

d.  Payments  received  for  the  cara  qH  foster 
children. 

e.  Casual,  sporadic  or  Irregular  gifts. 

t  Lump-aum  additions  to  femily  aaaats  such 
as  inheritances,  capital  gaiaa.  inauraaoa 
payments  tocluiled  uader  health,  accident 
hasard  or  woricer  conpeasation  policies,  and 
settlements  for  personal  or  property  losses. 

g.  Amounts  which  are  granted  apedficalljr 
for.  or  in  raimbursement  oL  the  cost  of 
medical  mepeaen.  Medical  expenses  may 
inchtde  those  expensea  Incamd  by  disabled 
or  handicapped  residents  ao  that  they  auiy 
live  independently  (e.g..  attandaat  care). 

h.  Amounts  of  education  scholarships  paid 
directly  to  the  student  or  to  the  educational 
institution,  and  amounts  paid  by  the 
Government  to  a  veteran  for  use  in  meeting 
the  costs  of  tuition,  fees,  books,  and 
equipment.  Any  amounts  of  such 
scholarships  or  veterans  payments,  which  are 
not  used  for  above  purpoaes  and  are 
available  for  subsistence,  are  considered  to 
be  inoome  of  tenant  co-tenant  member-  co- 
member,  or  applicant 

i.  Student  loans. 

|.  The  hazard  duty  pay  to  a  service  person 
of  a  household  or  spouse  away  from  home 
and  exposed  to  hostile  fire. 

k.  Payments  received  pursuant  to 
participation  in  the  following  programs: 

(1)  Programs  under  the  Domestic  Volunteer 
Service  Act  of  1973  including,  but  not  limited 
to.  the  National  Older  Americana  Volunteer 
Programs  (OAVP)  of  the  Federal  Action 
Agency  for  persons  age  60  and  over  including 
the: 


(i)  Ralirad  Senior  Vohutear  Program 
(RSVP). 

(ii)  Foater  Grandparent  Program  (FGP). 

(Hi)  Senior  Companion  Program  (SOP). 

(iv)  Older  American  Committee  Service 
Program. 

(2)  National  Volunteer  Antipoverty 
Programs  such  aa  VISTA,  Peace  Corps, 
Service  Learataig  Program  and  Special 
Vohintoer  iVograma. 

(3)  Small  Buaineaa  Administration 
Prograan  auch  as  the  National  Voiunteer 
Program  to  Assist  Small  Business  and 
Promote  Volunteer  Service  to  I*eraons  with 
Business  Experience.  Service  Corps  of 
Retired  Executives  (SCORE)  and  Active 
Corpa  of  Executives  (ACE)  and. 

(4)  Title  V— Community  Service 
Empfoyment  lor  Older  Americans  whidi 
include: 

(i)  Senior  Community  Service  Employment 
Program 

(ii)  National  Caucus  Center  on  Black  Aged 

(lii)  National  Urban  League 

(iv)  Assodalion  National  l¥o  Peraonat 
Mayoree 

(v)  National  Council  on  Aging 

(vi)  American  Association  of  Retired 
Persons 

(vii)  National  Council  of  Senior  Qtizena 

(viii)  Green  Thumb. 

1.  Relocation  payments  made  pursuant  to 
Title  n  of  the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies  Act  of 
1970. 

m.  Payments  received  under  the  Alaska 
Nativa  Oahas  Settlemeat  Act 

n.  Inooma  derived  from  certain  aubmarginal 
land  of  the  United  States  that  is  haid  in  treat 
for  certain  Indian  tribes. 

o.  Payments  or  allowaacea  made  under  tite 
Department  of  Health  and  Human  Servicea 
Low-Income  Home  Energy  Aaaiatance 
Program. 

p.  Payments  received  from  the  Job  Training 
Partnership  Act. 

q.  lacome  derived  from  the  disposition  of 
funds  of  the  Grand  River  Bank  of  Ottawa 
Indians. 

r.  The  first  $2,000  of  per  capita  share* 
received  from  judgment  funds  awarded  by 
the  Indian  Claims  Commission  or  the  Court  of 
Claims,  or  from  funds  held  in  trust  for  an 
Indian  tribe  by  the  Secretary  of  the  Interior. 

a.  Any  funds  which  a  Federal  statute 
specifin  must  not  be  used  as  fte  basis  for 
denying  or  reducing  Federal  finencial 
aaaistanoe  or  benefits  to  which  the  recipient 
wouM  otherwise  be  entitled. 

D.  Borrowers.  "Borrowers"  means  o«vnera 
who  may  be  individuals,  partnerships, 
cooperativea,  trusts,  public  agencies,  private 
or  public  corporations  and  other 
organizations  and  have  received  a  loan  or 
grant  from  FmHA  for  LH,  RRH.  RCH.  or  RHS 
purposes. 

E.  Caretaker  The  individuaUs]  employed 
by  the  borrower  or  the  management  agent  as 
specified  in  the  management  plan  to  handle 
normal  maintenance  and  upkeep  of  the 
project. 

F.  Chore  Service  Worker.  An  individual 
who  provides  intermittent  aaaistanoe 
essential  to  the  well  being  of  a  tenant  or 
meint>er  whose  servicea  are  compensated  by 
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a  Federal.  Stote.  or  hx»)  aaaistanoe  program. 
A  chore  service  worker  will  not  be  a  resident 
of  the  tenant  or  member's  Kviiv  unit 

G.  Congregate  Housing.  Housing  that 
afi'ords  an  assisted  independent  living 
environment  tiiat  ofiere  the  elderiy,  disabled 
or  handicapped  person  who  may  be 
functionally  impaired  or  aocially  deprived, 
but  in  good  health  (not  acutely  physically  ill), 
the  residential  accommodations,  central 
dining  facilities,  related  facilities,  and 
supporting  service(s)  required  to  achieve, 
maintain,  or  return  to  a  semi-independent  life 
style  and  prevent  premature  or  unnecessary 
institutionalization  as  they  grow  older. 
Congregate  housing  also  includes: 

1.  Housing  which  has  complete  kitchen 
facilities  in  each  unit.  However,  some  or  all 
of  the  units  may  have  limited  kitchen 
facilities  such  as  a  cooklop  with  a  small  oven 
and  a  refrigerator.  In  the  case  of  group  living 
arrangements,  each  single  family  dwelling  is 
considered  e  unit. 

2.  A  group  living  arrangpment  where  one  or 
more  elderiy,  disabled  or  handiuapped 
persons  may  share  living  space  within  a 
r«>ntal  unit  and  in  which  a  resident  aesistani 
is  required.  Such  housing  m:<y  be  one  or  more 
single  family  dwellings  or  a  multi-unit 
structure. 

H.  Domestic  Farm  Laborers.  Persons  who 
receive  a  substantia!  piortion  of  their  income 
as  laborers  on  farms  in  the  United  States, 
Piierio  Rico,  or  the  Virgin  Islands  and  either 
(1)  are  citizens  of  the  United  Stales,  or  (2) 
reside  in  the  United  States,  Puerto  Rico,  or 
the  Virgin  Islands  efter  being  legally  admitted 
for  perntanent  residence,  and  may  include  the 
immediate  families  of  such  persons,  us 
further  defined  in  Subpart  D  of  Part  1944  of 
this  chapter. 

I.  Elderly  (Senior  Citizen). 

A  person  who  is  at  least  62  years  old.  The 
term  elderly  (senior  citizpn)  also  means 
persons  with  the  following  handicaps  or 
disabilities,  regardless  of  age: 

1.  Handicapped. 

a.  Inability  to  engage  in  any  substantial 
gainful  activity  by  reason  of  any  medically 
delerminable  physical  or  meniril  impairment 
which: 

(1 )  I  las  lasted  or  can  be  expected  to  last  for 
a  continuous  period  of  not  less  than  12 
months,  or  which  can  be  expected  to  result  in 
death; 

(2)  Substantially  imppd^^s  the  ability  to  live 
independently;  and 

(3)  Is  of  such  a  nature  Ihiit  such  ability 
could  be  improved  by  more  suitable  housing 
conditions. 

b.  In  the  case  of  a  blind  person  who  >s  at 
least  S5  yeara  old  (within  the  meaning  of 
"blindness"  as  determined  in  section  223  of 
the  Social  Security'  Act),  is  unable  because  of 
the  bbndness  to  engage  in  substantial  gainfid 
activity  requiring  skills  or  abilities 
comparable  to  those  of  any  gainful  activity  in 
which  he/she  has  previously  engaged  with 
some  regularity  over  a  substantial  period  of 
time. 

2.  Disabled.  In  the  case  of  developmental 
disabihty.'a  person  with  a  severe,  chronic 
disability  which: 

a.  is  attribotable  to  a  asental  or  physical 
impairment  or  combination  oi  mental  or 
physical  impairment;  and 


b.  Was  Btanifesied  before  age  22:  and 

c.  Is  likely  to  continue  iadefiniteiy:  and 

d.  Results  in  substantial  functional 
Umitationa  in  three  (3)  or  more  of  the 
following  areas  of  maior  life  activity: 

(1)  Self  care. 

(2)  Receptive  and  expressive  language. 

(3)  Learning. 

(4)  Mobility, 

JS)  Self-direction. 

(6)  Capacity  for  independent  living, 

(7)  Economic  self-sufliciency;  and 

e.  Reflects  tlie  person's  need  for  a 
combination  and  sequence  of  special, 
interdisciplinary  or  generic  cai-e,  or 
treatment,  or  for  other  services  which  are  of 
lifelong  or  extended  duration  and  are 
individually  planned  and  coordinated. 

].  Elderly  Family.  A  household  where  the 
tenant,  co-tenant  member,  or  co-member  is 
at  least  62  years  old.  disabled  or  handicapped 
as  defined  in  paragraph  III  of  this  Exhibit  An 
elderly  family  may  include  a  person(s) 
younger  than  62  years  of  age  who  is  essential 
to  the  elderly,  handicapped  or  disabled 
person's  care  and  well-being.  (To  receive  an 
elderly  family  deduction  the  elderly,  disabled 
or  handicapped  person  must  be  the  tenant 
co-tenant,  member  or  co-member.) 

K.  Eligibility  Income.  The  calculated 
adjusted  annual  income  which  is  compared  to 
the  income  limits  in  Exhibit  C  to  Subpart  A  of 
Part  1944  of  this  chapter. 

L  Forms  Manual  Insert  FMI.  A  type  of 
directive  which  includes  a  sample  of  the  form 
and  complete  instructions  for  its  preparation, 
use  and  distribution. 

M.  Household.  One  or  more  persons  who 
maintain  or  will  maintain  residency  in  one 
rental  or  cooperative  tmit,  but  not  including  a 
resident  assistant  or  chore  service  worker. 

N.  LH  means  Farm  Labor  Housing  loans 
and/or  grants. 

O.  Limited  Equity.  A  limitation  on  equity  in 
the  cooperative  housing  that  may  accrue  to 
the  benefit  of  a  member  (pereon  or 
household)  and  is  further  desrribed  in 
Subpart  E  to  Part  1944. 

p.  Low-Income  Household.  A  household 
having  an  adjusted  annual  income  within  the 
maximum  low-income  limit  stated  in  Exhibit 
C  of  Subpart  A  of  Pert  1944  of  this  chapter 
(available  in  any  FmHA  offii-el. 

Q.  Management  Agent.  The  firm  or 
individual  engaged  by  the  bonwver  to 
manage  the  project  in  encordance  with  a 
written  agreement. 

R.  Management  Fee.  The  cnrnpensiition  for 
providing  overall  management  servicf»s  for  a 
Multiple  Family  Housing  (MFH)  project.  The 
fee  is  compensation  for  the  time,  expertise 
and  knowledge  required  to  dire>.l  and  oversee 
the  present  and  future  operation  of  the 
project.  Project  management  fees  may  include 
the  cost  of  day-to-day  reasonable 
management  activities  of  the  project  sihA  hs 
(1)  developing  and  modifying  operating 
biiHoets.  |2)  renting  the  units,  |3)  <K>llei:l>ng 
the  rent,  (4)  preparing  reports  to  FmHA.  (5) 
normal  bookkeeping.  (6)  maintaining  tenant 
or  member  records.  (7)  arranging  for  the 
proper  maintenance  of  the  project  and  (8) 
■Mking  inspections,  etc.  A  man.tgemcnt  fee 
does  not  include  the  compensation  paid  to  a 
site  manager. 

T.  Management  Plan.  The  primary 
management  ciiapler.  constituting  a 


comprehensive  description  of  the  detailed 
policies  aad  procedures  to  i>e  followed  in 
managing  a  proieci. 

U.  Management  Reserve.  That  portion  of 
the  occupancy  charge  which  is  designated  for 
payment  of  professional  management 
services. 

V.  MigrnnL  A  domestic  farm  laborer  who 
works  in  any  given  local  area  on  a 
seasonable  basis  and  relocates  his  or  her 
place  of  residence  as  farm  work  is  obtained 
in  other  areas  during  the  year. 

W.  Minor.  The  term  minor  includes  persons 
under  18  years  of  age  other  than  the  tenant, 
co-tenant  member,  or  co-member.  Persons 
aged  18  and  over  who  are  full-time  students 
are  treated  as  minors.  The  tenant,  co-tenant, 
member,  or  co-member  may  never  be  normled 
as  a  minor. 

X.  Moderote-lncome  Household.  A 
household  having  an  adjusted  annual  income 
within  the  maximum  moderate-income  limit 
stated  in  Exhibit  C  of  Subpart  A  of  f>»rt  1944 
of  this  chapter  (available  in  ar>y  Fmii.A 
office). 

V.  Net  Family  Assets.  Net  Family  Assets 
include: 

1.  The  value  of  equity  in  red!  property 
savings,  demand  deposits,  and  the  market 
value  of  stocks,  bonds,  and  other  forms  oi 
capital  investments,  but  exclude: 

a.  Interests  in  Indian  trast  land. 

b.  The  value  of  necessary  items  of  personal 
property  such  as  furniture  and  automobiHs), 
arM]  thf  debts  against  them, 

c.  The  assets  that  are  a  part  of  the 
business,  trade,  or  fanning  operation  in  ttie 
i^ase  of  any  member  of  the  household  who  is 
actively  engaged  in  such  operation,  and 

d.  The  value  of  a  trust  fund  that  has  be^n 
established  and  the  trust  is  not  revocable  by, 
or  under  the  control  of.  any  member  of  the 
household,  so  long  as  the  fund  continues  to 
be  held  in  trust. 

2.  The  value  of  any  business  or  household 
Hssets  disposed  of  by  a  member  of  the 
household  for  less  than  fair  market  vaKie 
(including  disposition  in  trust  but  not  in  a 
foreclosure  or  bankruptcy  sale)  during  the 
two  years  preceding  the  date  of  application, 
in  excess  of  the  coruideration  received 
therefor.  In  the  case  of  a  disposition  as  a  pan 
of  a  divorce  settlement  the  disposition  umW 
not  be  considered  to  be  for  less  than  fdir 
market  value  if  the  household  member 
receives  important  consideration  not 
measurable  in  dollar  terms. 

3. 1'wuime  Derived  from  Nc!  Family  .\sv?»8 
which  is  included  in  Annual  Income  is 
determined  as  fallows: 

a.  If  Net  Family  Assets  equal  S5X00  or  Ii>ss, 
Annual  Income  includes  the  actual  m<:»;)i<> 
derived  from  the  Net  Family  Assets. 

b.  If  Net  Family  Assets  exceed  $5/)>J0. 
Annual  income  includes  lite  greater  of 

(1)  Actual  income  derived  from  ail  Net 
Family  Assets,  or 

|2)  A  percentage  of  the  value  of  such  a^weis 
based  on  the  Bank  Passbook  annual  savings 
rate. 

Z.  Aieiv  Housing.  Newly  constructed  or 
substantially  rehabiKtated  RRIi  ROIL  or  U1 
project  financed  by  FmHA.  For  rental 
assist^ince  |RA)  purposes,  it  further  me;)ns 
before  any  units  are  occupied. 
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AA.  Operational  Houaing.  A  completed 
RXa  RCIi  oc  LH  proM  financed  by  FmHA 
which  hat  been  opened  for  occupancy  and 
hat  at  leott  been  partially  occupied  by 
lenantt  or  membert. 

BB.  P»l.  A  commonly  accepted 
domesllcaled  houtehold  animal  (such  as  dog. 
cat.  bird,  etc.)  owned  or  kept  by  a  tenant  or 
member. 

CC  Project.  A  project  is  the  total  number 
of  rental  or  cooperative  housing  units  in  one 
community  such  as  a  densely  settled  area, 
town  or  village  operated  under  one 
management  plan  with  one  loan  agreement/ 
resolution.  The  units  may  have  been 
developed  originally  with  separate  initial 
loans  and  separate  loan  agreements/ 
resolution*,  now  consolidated  into  one 
operational  pro|ec<  according  to  1 1965.08  of 
Subpart  B  of  Part  196S  of  this  chapter. 

DD.  Rental  Agent.  The  individual 
responsible  for  the  leasing  of  the  units.  If 
other  than  the  borrower,  this  individual  may 
be  hired  by  the  borrower,  or  the  management 
agent  at  specified  in  the  management  plan. 
EE.  Rental  A$8l»tance  (RA).  A.  as  used  In 
Ihit  Exhibit,  is  the  portion  of  the  approved 
shelter  coel  paid  by  Fm^iA  to  compensate  for 
the  difference  between  the  approved  shelter 
cost  and  the  monthly  Tenant  contribution  at 
calculated  according  to  paragraph  IV  of  this 
Exhibit.  When  the  monthly  grota  Tenant 
contribution  is  less  than  the  approved  utility 
allowance  which  is  billed  directly  to  and  paid 
by  the  Tenant,  the  owner  will  pay  the  Tenant 
lh>tt  dlRerence  according  to  paragraph  IX  A  2 
of  Exhibit  B  to  this  tubpart  RA  used  in 
cooperative  houting  units  will  be  calculated 
in  the  same  manner. 

FF.  RetidenI  Auiatanl.  A  person(8) 
residing  in  •  houting  unit  who  it  ettential  to 
the  well-being  and  care  of  the  lenior 
cltisen(s)  or  handicapped  person(s)  residing 
in  the  unit  and  who  it  not  related  by  blood, 
marriage  or  operation  of  the  law  to  thete 
tenantt  or  members.  The  resident  assistant  it 
not  contidered  to  be  part  of  the  household 
and  It  not  tubject  to  the  eligibility 
requirementt  of  a  tenant  or  member.  The 
reeident  attittant  receivet  compensation 
from  tourcet  outtide  the  project.  A  resident 
assistant  is  not  a  chore  service  worker. 
CG.  RCH  means  Rural  Cooperative 
Housing  loans. 
HH.  RUS  means  Rural  Housing  Site  loans. 
II.  A/?// means  rural  Rental  Housing  loans. 
I).  Shelter  Coat.  The  approved  shelter  cost 
consists  of  basic  and/or  market  rent  plus 
utility  allowance,  when  required.  Basic  and/ 
or  market  rent  must  be  shown  on  the  project 
budget  for  the  year  and  approved  according 
to  11930.124  of  this  subpart.  Utility 
allowances,  when  required,  must  be 
determined  and  approved  according  to 
'    FAhibit  A-e  to  Subpart  E  to  Part  1944  of  this 
ftubpart.  Any  change  in  rental  rates  or  utility 
allowiincet  must  be  processed  according  to 
Fj(hibit  C  to  this  subpart.  The  shelter  cost  in  a 
cooperative  housing  project  will  consist  of 
occupancy  charge  plus  utility  allowance. 

KK.  Site  Manager.  The  individual 
employed  by  the  borrower  or  the 
manatiement  agent  who  lives  at  or  near  the 
project  site  and  is  responsible  for  the  day-to- 
day operations  of  the  project.  A  site  manager 
residing  at  the  project  site  may  also  be 
referred  to  as  a  resident  manager 


LL  Tenant  A  tenant  alto  includet  a  co- 
tenant  and  it  •  perton(t)  who  hat  signed  a 
lease  and  is,  or  will  be,  an  occupant  of  a  unit 
in  an  RRH  or  LH  project.  A  person  who  has 
ceased  to  be  occupant,  but  whose  personal 
property  remains  in  the  rental  unit  will  be 
considered  a  tenant  until  such  personal 

!>roperty  is  removed  voluntarily  or  by  other 
egal  means. 

MM.  Tenant  Contribution.  The  portion  of 
the  approved  shelter  cost  paid  by  the  tenant 
household  (tenant  rent).  For  tenants  not 
receiving  HUD  section  8,  this  amount  will  be 
calculated  according  to  Form  FmHA  1944-8. 
For  tenants  receiving  HUD  section  8.  this  will 
be  the  amount  referred  to  on  HUD  Form 
50059  "Certincation  and  Rccertirication  of 
Tenant  Eligibility,"  (or  other  HUD  approved 
form),  as  family  contribution.  The  proportion 
of  tenant  income  and  adjusted  income  paid 
as  the  tenant  contribution  will  vary  according 
to  the  type  of  subsidy  provided  to  the 
household. 

NN.  Very  Low-Income  Household.  A 
household  having  an  adjusted  annual  income 
within  the  maximum  very  low-income  limit 
stated  in  Exhibit  C  of  Subpart  A  of  Part  1944 
of  this  chapter  (available  in  any  FmHA 
office). 

///.  Borrower  Responsibilities 

D.  *  •  * 

3.  Coordinating  and  monitoring  activities  of 

ettablithed  cooperative  committees, 
p  •  •  * 

5.  Participating  in  established  cooperative 
committees  to  which  they  have  voluntarily 
accepted  assignment 

8.  Carrying  out  duties  and  tervicet 
necessary  to  maintain  the  cooperative 
property  for  which  they  have  voluntarily 
accepted  assignment 


I'.  Management  Operations 
*         •        *        *        • 

D.  •  •  * 

2.  Owner  managed  projects.  The  owmer  will 
be  authorized  to  manage  the  rental  project 
only  when  FmHA  determines  in  writing  that 
the  owner  (either  as  the  individual  borrower 
or  as  a  part  of  an  organization)  has  the 
necessary  management  capabilities. 

a.  Projects  with  owners  with  identity-of- 
interest  relationships  to  the  management 
agent  will  not  be  considered  as  an  owner 
managed  project  A  typical  management  fee 
may  be  charged  as  an  expense  to  the  project 
The  compensation  must  be  according  to  the 
provisions  of  paragraph  V  D  of  this  Exhibit 
and  be  reasonable,  earned,  and  not  exceed 
the  normal  cost  of  similar  ser\-ice8.  had  such 
sen-ices  been  provided  by  an  independent 
management  agent 

b.  Since  cooperatives  are  to  be  organized 
as  self-nmnaged  entities,  we  would  not 
expect  the  board  of  directors  to  have 
management  experience.  In  lieu  of  this 
experience,  the  adviser  to  the  board  will 
provide  management  guidance  during  the 
formative  years  of  the  cooperative.  Under  the 
adviser's  direction,  the  cooperative  will 
become  accustomed  to  this  role  and  thus  gain 
the  ability  to  assume  management 
responsibilities.  If,  after  the  required  trial 


period  outlined  in  Subpart  E  of  Part  1944.  the 
adviser  and  FmHA  agree  that  the 
cooperative's  board  is  unable  to  assume 
management  responsibilities,  professional 
management  will  be  hired  by  the  cooperative. 
In  the  event  the  adviser  and  FmHA  cannot 
agree  that  this  action  is  warranted,  the  flnal 
decision  will  rest  with  FmHA.  We  would 
expect  the  amount  of  compensation  paid  to  a 
cooperative  adviser  to  be  less  than  that  paid 
to  other  types  of  management  agents  in  order 
to  provide  the  members  with  some  equity  in 
the  eariy  years.  (See  Subpart  E  to  Pari  1944). 
•         •*••' 

E.  *  *  • 

2.  Owner  Occupancy.  With  the  prior 
approval  of  the  State  Director,  owners  may 
occupy  a  unit  In  the  project  when  the  owner 
will  manage  the  project  rather  than  hiring  a 
management  agent  or  a  site  manager.  The 
size,  composition,  and  location  of  the  project 
must  justify  the  services  of  a  site  manager  or 
caretaker,  and  the  State  Director  must 
determine  the  owner  is  capable  of  performing 
these  services.  The  rental  rate  will  be 
included  as  described  in  paragraph  V  E 1  of 
this  Exhibit 


17  Renting  Procedure 

B.  *  •  * 

1.  •  •  * 

c.  To  determine  eligibility  for  continued 
occupancy,  the  tenant's  Adjusted  Annual 
Income  must  be  determined  at  least  once 
every  12  months.  When  the  tenant't  Adjusted 
Annual  Income  exceeds  the  moderate-income 
limit  established  for  the  area  in  which  the 
project  is  located,  the  tenant  is  no  longer 
eligible  and  will  be  required  to  vacate  the 
project  according  to  the  terms  of  the  lease 
and  paragraph  VI B  S  of  this  Exhibit 
Continued  occupancy  by  cooperative 
members  will  not  be  affected  by  this  income 
criteria.  Cooperative  members,  after  initial 
certification  of  income  eligibility,  may  remain 
members  regardless  of  income. 
«         *         *        •        * 

2.  *   *  * 

a.  The  following  occupancy  atandards  are 
to  be  complied  with  to  assure  efTicient  use  of 
the  units  developed  with  FmHA  financing 
and  apply  to  all  lURH  projects,  to  determine 
the  initial  occupancy  of  RCH  members,  and 
to  IJHI  projects  designed  and  operated  for 
year-round  occupancy: 


a.  The  District  Director  may  authorize  the 
boriower  in  writing,  upon  receiving  the 
borrower's  written  request  with  the 
necessary  documentation,  to  rent  units  to 
ineligible  persons  for  temporary  periods  to 
protect  the  Hnancial  interest  of  the 
Government  Likewise,  this  provision  may 
extend  to  a  cooperative  when  there  are  no 
eligible  prospective  members  on  the  waiting 
list  This  authority  will  be  for  periods  not  to 
exceed  one  year.  Within  the  period  of  the 
lease  the  tenant  may  not  be  required  to  move 
for  any  reasons  of  ineligibility.  A  copy  of  the 
authorization  to  rent  to  ineligibles  will  be 
forwarded  to  the  Slate  Office.  The  following 


determinations  must  be  made  by  the 
authorizing  FmHA  official. 
•         •         •         *         « 

C.  *  *  * 

2.  When  a  prospective  tenant  or  member 
files  an  application  for  otxupancy  the 
borrower  or  rental  agent  will  pluce  the 
prospect's  name  chrondt^ically  on  the 
appiopriale  written  waiting  list.  An 
application  is  a  written  document(s) 
prescribed  by  the  management  providing 
suffirient  information  for  the  rental  agent  or 
board  to  complete  the  steps  necessary  to 
determine  eligibility.  The  actual 
determination  of  eligibility  will  be  conducted 
according  to  the  application  process 
descrilied  in  paragraph  VI  D  of  this  Exhibit 
Eligibility  for  cooperative  membership  will  be 
determined  in  accordance  with  Subpart  E  to 
Part  1944. 


VIU.  I.oase  Agreements 

A  IjiHae  Agreement  is  a  wriit»;n  (wiiraci 
between  the  tenant  and  landlord  assuring  th» 
ten^int  quiet  peaceful  enjoyment  a.-id 
exclusive  possession  of  a  specific  dwelling 
unit  in  return  for  payment  of  rent  and 
reasonable  use  and  protection  of  the 
property.  The  contract  between  a  cooperHitve 
member  and  the  cooperative  is  called  an 
Occiipanc-y  Agreement. 

A.  Form  of  Lease.  Each  Slate  Director  is 
encouraged  to  prepare  a  sample  lease  foim 
complying  with  individual  State  laws  and 
FraHA  requirements.  Occupancy  agreements 
for  cooperatives  are  to  be  prepared  in 
accordance  with  applicable  State  laws  and 
Subpart  E  to  Part  1944.  The  State  Director 
may  incorporate  clauses  which  meet  a 
sperifjc  need  in  compliance  with  State  law. 
Any  sample  lease  must  be  reviewed  and 
approved  by  the  OGC  before  being  provided 
to  boiTowers  as  a  guide  for  preparing  an 
acceptable  project  lease. 

B.  Required  Lease  or  Occupancy 
Agreement  Clauses.  The  following  dauses 
will  be  required  in  leases  used  in  connection 
with  Fml  lA-fmanced  housing  projects.  Only 
clauses  in  paragraphs  1,  3b.  3d,  3e,  4.  and  5 
are  applii^ble  to  cooperative  occupancy 
agreements. 

•  •         '         •     .    • 

3.  All  leases  used  in  FmHA-financed  RRH 
projects  most  mrlude  the  following  dauses 
except  for  elderly,  disabled,  and  handicapped 
persons  in  a  full  project  plan  project: 
(Occupanijy  agreements  must  include  the 
clauses  cimtained  in  b.  d.  and  e.) 

•  ft         «         *         * 

5.  For  leases  or  occupancy  agreements 
operating  un.ier  Plan  U  Interest  Credit 
Only: 
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•     ■     * 


c.  *  •  • 

13.  Agreement  that  tenant  or  member  may 
not  let  or  sublet  all  or  any  part  of  the 
premises  without  the  consent  of  managiement 
or  cooperative  and  FmHA. 

•         *         •         ft         ft 

18.  Disposition  of  lease  or  occvpaney 
agreement  if  buiii^Rg  becomes  uninhabitable 
because  of  fire  or  other  disaster.  Right  of 


owner  to  repair  or  rehabilitate  the  building 
within  a  certain  period  or  lerminntp  the  lease 
or  occupwMTy  ajjreement. 

19.  The  agreement  that  any  tenant  or 
member  grievance  or  appeal  from 
management's  decision  shall  be  resolved  in 
accordance  with  proi;edure6  consistent  with 
FmHA  regulations  covering  such  procedures 
whith  are  posted  in  the  rental  office  or  at  the 
cooperative. 
•         ft         •         ft         ft 

21.  That  the  lease  may  be  termiriated  by 
the  tenant  with  30  days  notice,  prior  to 
expiration  of  its  term  for  "good  cause"  such 
as  moving  to  another  location  for 
employment,  loss  of  job,  severe  illness.  d«>i«th 
of  spouse,  or  other  reasons  cubtomaiy  or 
mandatory  in  the  community,  or  after 
notification  by  RRH  borrower  of  intent  to 
prepay.  The  terra  on  which  a  cooperative 
member  may  camel  an  occupancy  agreement 
for  "good  cause"  shall  be  4  months. 

F.  Occ'ipuniy  Rules.  Occupancy  rules  and 
regulations  must  be  provided  and  explained 
by  the  project  management  lo  eni»ble  the 
tencnt  or  member  to  tu»der8tc<»u  ilie 
purposes,  objectives,  and  standards  of  the 
project.  The  rules  will  be  approved  by  the 
FmHA  Stale  Director  or  designee,  generally 
together  with  the  project  management  plan, 
management  agreement,  and  lease  or 
occupancy  agreement  form. 

ft         ft         ft         •         • 

8.  *  *  • 

j.  A  project  newsletten  if  desired  for  rental 
pn^ects.  Cooperatives  will  pubtish  a  monthly 
newsletter. 
ft         ft         ft         •         ft 

G.  Security  Deposits. 

1.  Security  deposits  are  encouraged  and 

they  should  be  used  when  it  is  reasonable 

and  customary  for  the  area.  The  amount  of 

security  deposits  must  be  reflected  in  the 

borrower's  management  plan  afid  may  oot  be 

changed  witluMit  the  written  consent  of  Ifie 

FmHA  district  Director.  When  security 

deposits  are  used,  they  sikNild  be  an  amounl 

equal  to  the  tenant  contribution  for  one 

month  or  basic  rent,  whichever  it  greater. 

Families  receiving  a  HUD  rental  subsidy  will 

pay  security  deposits  according  to  Hl'D 

requirements.  In  an  elderly  project,  the 

amount  of  additional  aecority  deposit  for  pets 

must  be  reasonable  and  not  designed  to 

prohibit  or  discourage  tenancy  but  in  no  case 

should  it  exceed  the  basic  rent  of  the  project. 

Where  a  seeing  eye  or  hearrnj;  ear  animal  is 

necessary  for  the  normal  fiinrtion  of  a 

household  member,  an  addition.il  security 

deposit  for  the  animal  may  not  be  charged.  A 

membership  foe.  equal  to  one  month's 

occupancy  charge,  will  be  required  from 

members  of  a  cooperative. 
2^  ft  ft  ft 

a.  For  RRH  profectt,  not  exj.-eed  a  down 
payment  of  25  percent  of  adjusted  monthly 
incoBse  phis  $15  per  month  or  that  amount 
needed  montMy  to  complete  the  security 
depoait  within  tw«Ke  months,  whichever  is 
greater.  For  RCH  projects,  not  exceed  an 
initial  payment  of  $25  plus  the  amotint 
needed  monthly  to  complete  the  membership 
fee  \within  12  months. 


3.  Security  deposits  or  membership  fet's 
shall  be  handled  in  accordance  with  any 
Slate  or  local  laws  governing  tenar>t  security 
deposits  or  membership  fees.  Both  security 
deposits  and  membership  fees  shall  be 
deposited  in  a  separate  account  at  a 
Federally  insured  institution,  and  shiiil  be 
bandied  in  ao^ordance  with  any  State  or 
local  laws  governing  suiJi  deposits.  Funds  in 
the  Security  Deposit  Account  shall  only  be 
used  for  authorized  purposes  as  intended  and 
represented  by  the  project  management  in  the 
man.igement  plan,  and  until  so  u»ed.  shall  be 
held  by  the  borrower  in  trust  for  the 
respertive  tenants.  Funds  in  the  Meml)er€;hip 
Fee  Account  shall  only  be  used  for 
authorized  purposes,  until  so  used,  sh.«il  be 
held  by  the  borrower  in  trasl  for  the 
respertive  members. 


IX.  R''nt or Ckxi.punry  Charge  CoHi^tu^u 

B.  Deliiit/uemies.  A  system  to  tdeRtify  aiid 
detect  unpaid  rents  or  occupancy  charges 
should  be  instituted  within  the  project.  A 
penalty  of  up  to  $iaOO  for  late  payment  after 
a  10-day  grace  period,  or  (he  graoe  period 
prescibed  by  State  law.  may  be  permitted. 
The  borrower  should  consider  the 
circumstances  causing  the  late  payireni 
before  assessing  any  penally.  True  hardakip 
cases  should  not  be  assessed  peMihiet; 
however,  maintaining  a  (irm  aiiad  fair  policy 
on  coUectioB  encourages  tenants  or  atembm 
to  meet  their  obligations. 


Xl/l  Accounting  at.d  Report  Rjeituituneuts 
and  Financial  Management  Analysis 

ft         ft         ft         ft         ft 

a*  ♦  • 
1.*  •  • 

c.  All  funds  received  and  held  in  any 
account,  except  the  tenant  seavity  deposit, 
membership  fee,  and  patronage  capital  sKaH 
be  held  in  trust  by  the  borrower  for  the  loan 
obligation  until  used. 
ft         ft         ft         •         • 

2.*  •  * 
a.  *  •  • 

(3)  DL<!bursements.  Not  later  than  the  I5tb 
of  each  month,  out  of  the  General  Operatii^g 
Ac<»unt,  the  borrower  shall  pay  or  fund  the 
adual,reasonable  and  necessary  monthly 
project  expenses.  Current  expenses  may 
include  the  initial  purchase  and  installation 
of  furnishings  and  equipment  with  any  other 
funds  deposited  in  the  General  Operating 
Account  which  are  not  proceeds  of  the  loan 
or  income  or  revenue  from  the  project 
(However,  non-profit  borrowers  are 
permitted  to  use  loan  funds  specified  for 
initial  operating  capital  purposes  as 
authorized  in  FmHA  Instrvction  1944-E). 
Other  authorized  disbursements  are  FmHA 
approved  installments  of  debt  service,  real 
estate  tax  and  insurance  escrow,  reserve,  and 
return  on  investment  as  provided  in  section  2 
c  below.  Any  balance  remaining  is  an  RRH 
General  Operating  Account  except  as 
authorized  above,  may  be  retained  in  this 
nccount  or  transferred  to  the  Reserve 
Account.  Any  balance  remaining  in  an  ROI 
General  Operating  Acr:ount  will  be 
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transfenvd  into  the  cooperative's  putronuge 
capital  account  at  the  end  of  the  Tiscal  year. 
(4)  UnatithorizeJ  Disbursements.  Except 
for  cooperatives,  late  fees  charged  the 
borrower  according  to  Subpart  K  of  Part  1951 
of  thin  chapter,  may  not  be  paid  from  project 
income.  When  late  fees  are  deducted  by 
FmHA  from  payments  made  from  project 
income,  the  project  General  Operating 
Account  must  be  reimbursed  from  nonproject 
income  of  the  owner  or  management  agent  or 
deducted  from  the  owner's  return  on 
investment. 
•         «         •         •         • 

d.  Putronage  Capital  Account.  Any  funds 
remaining  in  the  general  operating  account  at 
the  end  of  the  fiscal  year  will  be  transferred 
and  maintained  in  a  lump  sum  in  an  interest 
bearing  patronage  capital  account  and  will  be 
handled  according  to  any  state  laws 
governing  patronage  capital.  That  amount 
will  then  be  equally  assigned  by  bookkeeping 
entry  only  to  each  member.  The  patronage 
capital  funds  will  be  held  by  the  cooperative 
in  trust  for  the  respective  member  until  that 
member  terminates  membership  in  the 
cooperative,  provided  the  member  has  paid 
all  charges  and  costs  due  the  cooperative. 
The  patronage  capital  funds  will  not  be  used 
for  any  other  purpose. 

e.  Security  Deposit  or  Membership  Fee 
.Account  (when  applicable).  Upon  receipt,  all 
security  deposit  or  membership  fee  funds 
i.ullected  shall  be  recorded  in  a  bookkeeping 
account  that  is  kept  separate  from  the  project 
bookkeeping  accounts.  These  funds  shall  be 
deposited  in  an  account  that  is  kept  separate 
from  any  project  funds  and  will  be  handled 
according  to  any  State  or  local  laws 
governing  security  or  membership  fee 
deposits.  Funds  in  the  Tenant  Security 
Deposit  Account  or  Membership  Fee  Account 
shall  be  used  only  for  authorized  purposes  as 
intended  and  represented  by  the  project 
management  plan.  They  shall  be  held  by  the 
borrower  in  trust  for  the  respective  tenants  or 
members  until  so  used.  Any  amount  of  the 
Account  which  is  retained  by  the  borrower  as 
a  result  of  lease  violations  shall  be 
transferred  to  the  General  Operating  Account 
and  treated  as  income  of  the  housing. 

(1)  The  owner  will  follow  all  state  and  local 
requirements  governing  the  handling  and 
disposition  of  security  or  membership  fee 
deposits. 

(2)  In  no  case  will  inteivst  earned  on 
security  or  membership  fee  deposits  accrue  to 
project  management  or  the  owner  of  a  rental 
project.  Any  interest  earned  but  not  returned 
to  the  tenants  or  members  will  accrue  to  the 
project's  general  operating  account  for 
disposition  as  outlined  in  the  management 
plan. 


XIV.  Termination  and  Eviction 
•         •         •         •         • 

A.  •   •  • 

4.  Rent  Overburden.  Any  tenant  household 
(except  those  receiving  Section  8  benefits) 
paying  more  than  the  contribution  levels 
cited  in  paragraph  IV  A  2  c  (1)  or  (2)  or  (3)  of 
this  FAhibit  toward  rent,  including  utilities,  is 
considered  to  be  experiencing  rent 
overburden.  Whenever  a  tenant  is 
experiencing  rent  overburden,  borrowers  art- 
encouraged  to  utilize  any  available  and 
compatible  governmental  rental  subsidies 
including  FmHA  RA  and/or  interest  credit;  or 


to  assist  Tenants  in  applying  for  Section  B 
housing  assistance  to  minimize  termination  of 
tenancy.  For  purposes  of  this  provision,  the 
term  "rent  overburden"  also  refers  to 
occupancy  charges  paid  by  cooperative 
members. 

B.  •  •  • 

1.  •  •  • 

b.  State  the  reasons  for  the  termination 
with  enough  speciHcity  to  enable  the  tenant 
or  member  to  prepare  a  response.  In  those 
cases  where  the  proposed  termination  of  the 
tenancy  occupancy  is  due  to  the  tenant's 
fa:l'.:rc  lo  pay  rent,  or  the  member's  failure  to 
pay  the  occupancy  charge,  a  notice  stating 
the  dollar  amount  of  the  balance  due  on  the 
rent  account  and  the  date  of  such 
computation  shall  satisfy  the  requirement  of 
specificity. 

•  •  •  •  • 

8.  Exhibit  B-1  of  Subpart  C  is  amended 
by  redesignating  paragraphs  16  and  17 
as  IB  and  19,  and  paragraphs  12  through 
15  89  13  through  16;  by  adding  new 
paragraphs  12. 17,  and  ISd;  and  by 
revising  paragraphs  6e,  and  the 
introductory  text  of  paragraph  15,  to 
read  as  follows: 
Exhibit  B-1— Management  Plan 
Requirements  for  FmHA  Multiple 
Family  Housing  Projects 
.        .        •        •        • 

6.  *   •   * 

e.  What  is  the  amount  of  any  required 
security  or  membership  fee  deposits?  What  is 
the  program  for  maintaining  adequate 
accounting  records  of  security  or  membership 
fee  deposits?  How  will  interest  earned  on 
these  security  deposits  be  handled? 

•  •         •         •         • 

12.  Plans  for  member  participation  in 
project  operations. 

a.  Who  will  explain  to  the  meml)er8  the 
types  of  committees  the  cooperative  will  be 
using? 

b.  What  will  the  cooperative  do  to  induce 
member  participation  on  committees? 

c.  How  will  the  board  members  participate 
with  the  committees? 

d.  Is  the  responsible  person  knowledgeable 
of  FmHA  Tenant  Grievances  and  Appeals 
procedures?  Where  will  the  procedure  be 
kept?  Who  will  keep  it  and  see  that  it  is 
posted? 

•  *         •         *         • 

15.  Management  background  and/or 
experience.  FmHA  requires  adequate 
management  of  multi-family  housing  projects. 
Exhibit  B-4  of  this  subpart  will  be  used  by  a 
prospective  management  agent  to  provide  a 
resume  of  management  background  and/or 
experience.  Exhibit  B-5  of  this  subpart  will 
be  used  by  an  owner  who  proposes  to 
provide  direct  project  management.  A 
cooperative's  board  of  directors  will  manage 
the  business  of  the  cooperative  with  the 
assistance  of  the  adviser  to  the  board.  If  the 
board  is  unable,  in  the  adviser's  opinion,  lo 
manage  the  cooperative  after  an  adequate 
period  of  training,  then  FmHA  will  make  the 
determination  of  whether  the  cooperative  will 
hire  professional  management. 
«         *         «         *         • 

17.  Board  of  director/adviser  relationship. 
Discuss  the  relationship  of  the  adviser  and  its 
effect  on  decisions  made  by  the  board. 


IB.  •  *  • 

d.  In  the  case  of  a  cooperative,  describe  fh*- 
amount  of  compensation  to  be  paid  to  the 
adviser  to  the  board. 
,         .         •         ♦         • 

9.  Exhibit  B-2  to  Subpart  C  is  amended 
by  revising  paragraph  1  to  read  as 
follows: 

Exhibit  B-2 — Requirements  for 
Management  Agreements 

•        *        •        *        * 

I.  A  written  management  agreement  is 
required  for  any  project  when  the  owner 
retains  a  management  agent  but  is  not 
required  when  the  project  is  managed  by  the 
owner  as  described  in  paragraph  V  D  2  of 
Exhibit  B  of  this  subpart.  However,  a  written 
management  plan  is  required  for  all  projects 
Although  the  adviser  to  a  cooperative  board 
of  directors  is  not  the  same  type  of  agent  as 
those  who  are  now  managing  rental  projects. 
it  would  still  be  prudent  to  have  a  written 
agreement  betv.-een  the  board  and  the  advisee 
whiih  sets  forth  their  relationship  and  what 
the  adviser  is  expected  to  do  for  Ihe 
cooperative.  Exhibit  E.  E-1.  and  F  to  Suhpiiri 
E  to  Part  1944  outlines  the  functions  and 
responsibilities  of  an  adviser.  The  agreement 
may  follow  the  content  of  Exhibit  B-3  of  this 
subpart. 

«  •  •  *  • 

10.  Exhibit  B-4  of  Subpart  C  is 
amended  by  revising  the  heading  to  read 
as  follows: 

Exhilnt  B-4— Questionnaira  for 
Prospective  Management  Agent  of  a_ 
Multiple  Family  Rental  or  Labw  Housing 
Project 

II.  Exhibit  B-5  to  Subpart  C  is 
amended  by  revising  the  heading  to  read 
as  follows: 

Exhibit  B-5— Questionnaire  for  Owner 
Who  Proposes  Owner^Management  of  a 
Multiple  Family  Rental  or  Labor  Housing 
Project 

12.  Exhibit  C  to"  Subpart  C  is  amended 
by  revising  the  heading,  and  paragraphs 
I.'lII  C.  IV  A  3,  and  VI  C 1  b  to  read  as 
follows: 

Exhibit  C — Rent  and  Occupancy  Charge 
Changes 

I.  Objectives:  This  Exhibit  prescribes  the 
method  of  processing  changes  in  the  monthly 
rental  or  occupancy  charge  rates  for  tenants 
or  members  in  Farmers  Home  Administration 
(FmiiA)  Rural  Rental  Housing  (RRH).  Rural 
Cooperative  Housing  (RCH).  and  Labor 
Housing  (LH)  projects.  This  Exhibit  covers  all 
RRH.  RCH.  and  LH  loans,  including  those 
approved  before  the  date  of  this  subpart. 

*  •  *  *  4 

in.*  *  • 

C.  All  borrowers  are  encouraged  to 
participate  in  the  FmHA  Rental  Assistance 
(RA)  Program.  However,  unless  the 
Administrator  notifies  State  and  District 
Offices  otherwise,  all  borrowers  with  projects 
meeting  the  eligibility  requirements  of 
Paragraph  II  B  of  Exhibit  E  of  this  subpart, 
except  full  profit  borrowers,  will  be  required 
according  to  section  530  of  Title  V  of  Ihe 
Housinu  Act  of  1949.  as  amended,  to  apply  fur 
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and  accept  RA  when  it  appears  that  a  rent  or 
occupancy  charge  change  will  cause  more 
ihan  20  percent  of  the  low-income  tenants  to 
pay  in  excess  of  30  percent  of  adjusted 
monthly  income  for  shelter  costs.  If  FmHA 
does  not  have  RA  available  for  this  purpose, 
the  borrower  is  encouraged  to  use  other 
sources  of  governmental  subsidies.  The 
availability  or  unavailability  of  governmental 
subsidies  will  not  preclude  Fml  lA  from 
processing  a  rent  or  occupancy  charge 
change  request. 
IV.  *  •  • 

A.  •  •  • 

3.  An  application  for  RA  on  Form  FmHA 
1944-25,  "Request  For  Rental  Assistance,"  if 
Ihe  borrower's  project  is  an  eligible  project 
and  the  proposed  change  will  cause  20 
percent  of  the  very  low-  and  low-income 
tenants  or  members  to  pay  in  excess  of  30 
percent  of  adjusted  monthly  income  for 
shelter  costs.  If  Ihe  low-income  tenants  or 
members  are  receiving  some  other  form  of 
rent  subsidy,  such  as  HUD's  existing  Section 
8.  an  exception  may  be  made  to  this 
requirement. 
*         •         •         *         • 

VL*  •  * 
C.  *  *  * 

1.  •  *  • 

b.  The  amount  of  operating  cost  change 
incurred  with  respect  to  comparable  rental 
dwelling  units  serving  the  project's  market 
area.  When  no  comparable  dwelling  units 
exist  in  the  project's  market  area,  the  FmHA 
approval  official  may  approve  a  rent  or 
occupancy  charge  change  according  to  the 
best  available  data  regarding  operating  cost 
change. 
***** 

13.  Exhibit  E  to  Subpart  C  is  amended 
by  revising  paragraph  I  to  read  as 
follows: 

Exhibit  E — Rental  Assistance  Program 

I.  General  The  objective  of  the  rental 
assistance  (RA)  program  is  to  reduce  rents 
paid  by  low-income  households.  This  Exhibit 
sets  forth  the  policies  and  procedures  and 
delegates  authority  under  which  RA  will  be 
extended  to  eligible  tenants  occupying 
eligible  Rural  Rental  Housing  (RRH)  and 
eligible  members  occupying  Rural 
Cooperative  Housing  (RCH)  projects  financed 
by  FmHA.  For  the  purpose  of  this  Exhibit,  the 
term  "tenant"  also  means  "member".  This 
exhibit  also  applies  to  Farm  Labor  Housing 
(LH)  projerib  when  the  borrower  is  a 
broadly-based  non-profit  organization,  non- 
profit organization  of  farmworkers,  or  a  State 
of  local  public  Agency.  RA  will  supplement 
the  benefits  available  to  tenants  under  the 
interest  credit  program  outlined  in  Exhibit  H 
lo  this  Subpart. 
***** 

14.  Exhibit  F  to  Subpart  C  is  amended 
by  revising  the  introductory  text  of 
paragraph  A  4,  and  paragraphs  B  3,  C  1. 
and  C  2  to  read  as  follows: 

Exhibit  F— Visit  Checklist  for  Multiple 
Family  Housing  Projects 


4.  Tenant  or  Member  Selection: 


Are  apartments  advertised? 

Are  applications  received  at  project? 
Where  else? 

Does  Ihe  application  form  meet  FmHA 
requirements? 

Does  the  board  of  directors  consider  and 
act  on  new  member  applications? 

Are  applicants  for  cooperative  housing 
screened  for  suitability  before  being  placed 
on  waiting  list? 

Is  there  a  signed  What  is  Cooperative 
Housing?  form  indicating  the  member 
recognizes  and  accepts  the  responsibilities 
associated  with  cooperative  living? 

Are  rejected  tenants  or  members  given 
their  appeal  rights  (FmHA  Instruction  1944- 
L)? 

Are  rejected  applications  on  hand  since 
last  compliance  review? 

Is  everyone  allowed  to  apply? 

Is  the  ethnic  and  racial  composition  of  the 
project  appropriate  in  light  of  Ihe  community? 
***** 

B.  •  •  * 

3.  Project  Maintenance. 

Are  units  individually  metered? 

Do  units  have  storm  doors  and  windows? 

Does  the  project  have  a  neat  appearance? 

Is  maintenance  being  deferred? 

Is  Ihe  landscaping  completed? 

Are  equipment  and  facilities  adequate? 
(trash  bins,  playground  equipment,  etc.) 

Are  cooperative  members  performing 
maintenance  functions? 

What  types  of  maintenance  functions  are 
contracted  but? 

C.  *  *  * 

1.  Management. 

Does  the  owner  have  an  interest  in  the 
management  firm? 

Is  there  an  approved  management  plan? 

Does  it  cover  maintenance  and  inspection? 

Is  there  an  approved  management 
agreement? 

Is  there  an  agreement  with  the  adviser? 

Are  agreements  being  followed? 

Has  there  been  a  change  in  management, 
partners  or  stockholders? 

Is  the  borrower  cooperative  in  working 
with  FmHA? 

Is  borrower  interested  in  group 
supervici.jn? 

Does  the  board  of  directors  hold  monthly 
meetings? 

Does  the  adviser  lo  the  board  attend  each 
meeting? 

Does  it  appear  that  the  board  has  control 
over  cooperative  operations? 

Does  Ihe  cooperative  have  active 
committees? 

What  committees  and  how  many  members 
on  each? 

How  often  do  committees  meet? 

Does  a  member  of  the  board  attend 
committee  meetings? 

2.  Bookkeeping  System: 

Is  there  an  approved  bookkeeping  system? 

Are  borrower  accounts  current? 

What  kind  of  borrower  accounting  and 
reporting  system  is  being  used? 

Does  the  borrower  accounting  system 
operate  on  accrual  basis? 

Is  the  borrower  bookkeeping  system 
located  on  the  project  site? 

What  type  of  bookkeeping  training  is  being 
given  to  the  cooperative  treasurer? 


15.  Exhibit  H  to  Subpart  C  is  amended 
by  revising  paragraphs  IID,  HE.  and  VIC. 
to  read  as  follows: 

Exhibit  H — Interest  Credits  on  Insured 
Rural  Rental  Housing  (RRH)  and  Rural 
Cooperative  Housing  (RCH)  Loans 


II.  •  •  • 

D    Basic  Rent  is  determined  on  the  basis 
of  operating  the  project  with  payments  of 
principal  and  interest  on  a  loan  to  be  repaid 
over  a  30-year  or  longer  period  at  1  pen:eni 
per  annum.  Basic  rent  also  means  basic 
occupancy  charge. 

E    Market  Rental  is  a  unit  rental  charge 
determined  on  Ihe  basis  of  operating  the 
project  with  the  payments  of  principal  and 
interest  which  the  borrower  is  obligated  to 
pay  under  Ihe  terms  of  the  promissory  note. 
Vlarket  rental  also  means  market  occupancy 
charge  in  a  rural  cooperative  housing  pmject. 
•  *  «  •  * 

VI.  •  *  • 

C     Voconi.ies.  When  all  construction  is  not 
completed  but  some  units  are  ready  for 
occupancy  and  the  contractor  consents  in 
writing  lo  permit  occupancy,  the  State 
Director  may  authorize  the  occupancy  uf 
those  completed  units  lo  eligible  tenants  or 
members  at  the  rent  or  occupancy  charge 
they  would  be  paying  should  the  FmHA  loan 
be  closed.  A  prerenl-up  or  preoccupanry 
conference  is  required.  All  income  generated 
must  be  deposited  in  the  General  Operating 
Account  and  used  for  management  and 
operation  of  the  units  except  for  memlx'rs 
patronage  capital  contributions. 


PART  1944— HOUSING 

16  The  authority  citation  for  Part  1944 
is  it^vised  to  read  as  follows: 

Authority:  42  U.S C.  1480.  5  U.SC.  301.  7 
CKR  2  23.  7  CFR  2.70. 

17.  The  heading  of  Subpart  E  of  Part 
1944  is  revised  to  read  as  follows: 

Subpart  E — Rural  Rental  and  Rural 
Cooperative  Housing  Loan  Policies. 
Procedures,  and  Authorizations 

18.  Section  1944.201  is  revised  to  read 
as  follows: 

§  1944.201    General. 

This  subpart  sets  forth  the  policies 
and  procedures  and  delegates  authority 
for  making  I^iral  Rental  Housing  (RRH) 
and  Rural  Cooperative  Housing  (RCH) 
loans  under  sections  515  and  521  of  the 
Housing  Act  of  1949. 

19.  Section  1944.202  is  revised  to  read 
as  follows: 

§  1944.202    Obiecttve. 

The  basic  objective  of  RRH  and  RCI I 
loans  is  to  provide  eligible  persons  with 
economically  designed  and  construrled 
rental  or  cooperative  housing  and 
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related  facilities  suited  to  their  living 
requirements. 

20.  Section  1944.205  is  revised  to  read 
as  follows: 

91M4.2M    (MMdeiW. 

Adviser  to  the  board  An  individual  or 
organization  who  will  work  with  and 
provide  guidance  to  a  cooperative 
board. 

Amortization  effective  date  (AED).  A 
date  established  by  the  accounting 
system  on  which  advanced  principal 
and  any  accrued  interest  is  combined 
and  amortized  to  establish  a  schedule  of 
payments.  This  date  is  always  the  first 
day  of  a  month. 

Articles  of  incorporation.  A  document 
Tiled  with  a  government  agency 
containing  information  about  the 
organization's  structure  and  operation. 

Board  and  directors.  The  governing 
body  and  members  of  the  governing 
body  of  an  organization. 

Bylaws.  Rules  adopted  by  an 
organization  to  govern  the  conduct  of  its 
affairs. 

Community.  Cities,  towns,  boroughs, 
villages  and  unincorporated  places 
which  have  the  characteristics  of  an 
incorporated  area  and  are  easily 
identifiable  as  established 
concentrations  of  inhabited  dwellings 
located  in  rural  areas  as  defined  in 
S  1944.10  of  Subpart  A  of  Part  1944  of 
this  chapter. 

Congregate  housing.  Housing  that 
affords  an  assisted  independent  living 
environment  that  offers  the  elderly, 
handicapped  or  disabled,  person  who 
may  be  functionally  in^>aired  or  socially 
deprived,  but  in  good  health  (not  acutely 
physically  ill),  the  residential 
accommodations,  central  dining 
facilities,  related  facilities,  and  support 
service(s)  required  to  achieve,  maintain, 
or  return  to  a  semi-independent  lifestyle 
and  prevent  premature  or  unnecessary 
institutionalization  as  he/she  grows 
older. 

Consumer  cooperative.  A  corporation 
which  (1)  is  organized  under  the 
cooperative  laws  of  a  State  or  Federally 
recognized  Indian  tribe;  (2)  will  own  and 
operate  the  housing  on  a  cooperative 
basis  solely  for  the  benefit  of  the 
members;  (3)  will  operate  at  cost  and. 
for  this  purpose,  any  patronage  refunds 
accruing  to  members  in  accordance  with 
9  1944.215(i)  of  this  subpart  will  not  be 
considered  gains  or  profits;  and  (4)  will 
restrict  membership  in  the  housing  to 
eligible  persons  and.  to  any  extent  the 
cooperative  and  FmllA  permit,  to  others 
in  special  circumstances. 

Dealer-contractor.  A  person,  firm, 
partnership  or  corporation  in  the 
business  of  selling  and  servicing 
manufactured  homes  and  developing 


sites  for  manufactured  homes  for 
persons  who  purchase  such  homes  for 
purposes  other  than  resale.  Dealer- 
contractors  will  be  qualified  as  shown  in 
paragraphs  IX  and  X  of  Exhibit  F  of 
Subpart  A  of  Part  1944  of  this  chapter, 
except  all  processing  will  be  bandied  by 
the  District  Director  rather  than  the 
County  Supervisor. 

Development  cost.  The  cost  of 
constructing,  purchasing,  improving, 
altering,  or  repairing  housing  and  related 
facilities  and  the  value  or  cost  of 
purchasing  and  improving  the  necessary 
land.  Costs  that  can  be  paid  for  with 
RRH  and  RCH  loan  funds  are  detailed  in 
S  1944.212  of  this  subpart. 

Elderly,  handicapped  or  disabled 
person.  A  person  who  is  at  least  62 
years  old.  The  term  elderly  (senior 
citizen]  also  means  persons  with  the 
following  handicap  or  disabilities, 
regardless  of  age: 

(1)  Handicapped,  (i)  Inabihty  to 
engage  in  any  substantially  gainful 
activity  by  reason  of  any  medically 
determinable  physical  or  mental 
impairment  which: 

(A)  Has  lasted  or  can  be  expected  to 
last  for  a  continuous  period  of  not  less 
than  12  months;  or  which  can  be 
expected  to  result  in  death; 

(B)  Substantially  impedes  the  ability 
to  live  independently;  and 

(C)  Is  of  such  a  nature  that  such 
ability  could  be  improved  by  more 
suitable  housing  conditions. 

(ii)  In  the  case  of  a  bHnd  person  who 
is  at  least  55  years  old  (within  the 
meaning  of  "blindness"  as  determined  in 
section  223  of  the  Social  Security  Act), 
and  who  is  unable  because  of  the 
blindness  to  engage  in  substantially 
gainful  activity  requiring  skills  or 
abilities  comparable  to  those  of  any 
gainful  activity  in  which  he/she  has 
previously  engaged  with  some  regularity 
over  a  substantial  period  of  time. 

(2)  Disabled.  In  the  case  of 
developmental  disability,  a  person  with 
a  severe,  chronic  disability  which: 

(i)  Is  attributable  to  a  mental  or 
physical  impairment  or  combination  of 
mental  or  physical  impairment; 

(ii)  Is  manifested  before  the  person 
attains  age  22; 

(iii)  Is  likely  to  continue  indefinitely: 

(iv)  Results  in  substantial  functional 
limitations  in  three  or  more  of  the 
following  areas  of  major  life  activity: 

(A)  Self  care. 

(B)  Receptive  and  expressive 
language, 

(C)  Learning. 

(D)  Mobility. 

(E)  Self-direction, 

(F)  Capacity  for  independent  living. 

(G)  Economic  self-sufficiency;  and 


(v)  Refiects  the  person's  need  for  a 
combination  and  sequence  of  special, 
interdisciplinary  or  generic  care  or 
treatment,  or  for  other  services  which 
are  of  lifelong  or  extended  duration  and 
are  individually  planned  and 
coordinated. 

Elderly  household.  A  household 
where  the  tenant  or  co-tenant  is  at  least 
62  years  of  age,  handicapped,  or 
disabled  as  defined  in  §  1944.205  of  this 
subpart.  An  elderly  household  may 
include  a  per8on(8)  younger  than  62 
years  of  age  who  is  essential  to  the 
elderly,  handicapped,  or  disabled 
person's  care  and  wellbeing.  (To  receive 
an  elderly  household  deduction,  the 
elderly,  handicapped,  or  disabled  person 
must  be  the  tenant  or  co-tenant.) 
Eligible  tenants  or  cooperative 
members.  Elderiy,  handicapped,  or 
disabled  persons  and  very  low-,  low-,  or 
moderate-income  households  or  any 
combination  thereof  as  planned  for  the 
project  and  shown  on  the  applicant's 
loan  resolution  or  loan  agreement  and 
who  meet  the  eligibility  requirements  of 
Exhibit  B  to  Subpart  C  of  Part  1930  of 
this  chapter.  In  the  case  of  cooperative 
housing  projects,  all  members 
(occupants)  must  have  a  very  low.  low, 
or  moderate  income  except  that  any 
member  who  is  admitted  as  an  eligible 
member  of  the  cooperative  may  not 
subsequently  be  deprived  of  his/her 
membership  or  tenancy  by  reason  of  no 
longer  meeting  the  income  eligibility 
requirements  as  outlined  in  Exhibit  C  of 
Subpart  A  of  Part  1944  of  this  chapter 
(available  in  any  FmHA  (^ce). 

Gains  or  profits.  For  the  purpose  of 
the  patronage  capital  refund,  gains  and 
profits  do  not  include  dividends  payable 
on  stock  which  is  nonvoting,  limited  as 
to  the  amount  of  dividends  that  can  be 
paid  thereon  and  limited  as  to 
liquidation  value  in  the  event  of 
corporate  dissolution. 

Group  living.  A  type  of  congregate 
housing  that  is  occupied  by  one  or  more 
elderly,  handicapped  or  disabled  person 
sharing  living  space  within  a  rental  unit 
in  which  a  resident  assistant  is  required. 
Household.  One  or  more  persons  who 
maintain  or  will  maintain  residency  in 
one  rental  or  cooperative  unit,  but  not 
including  a  resident  assistant  or  chore 
service  worker. 
Individual.  A  natural  person. 
Limited  equity.  For  the  purpose  of  this 
subpart,  the  term  "limited  equity"  refers 
to  a  limitation  on  equity  in  the 
cooperative  housing  that  may  accrue  to 
the  benefit  of  a  member  (Person  or 
household)  and  is  further  described  in 
1944.215(i]  and  in  Exhibit  A  of  this 
subpart. 
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Limited  partnership,  A  partnership 
consisting  of  one  or  more  general 
partners  who  are  jointly  and  severally 
responsible  for  conducting  the  business 
of  the  partnership,  and  one  or  more 
special  partners  contributing  cash  in  a 
specific  amount  as  capital  to  the 
common  stock,  who  are  not  liable  for 
the  debts  of  the  partnership  beyond  the 
funds  contributed. 

Limited  profit  basis.  An  individual  or 
organization  applicant  who,  in  order  to 
obtain  interest  credit  assistance,  will 
agree  to  limit  the  amount  of  profit  to  be 
obtained.  Applicants  operating  on  this 
basis  will  be  permitted  to  receive  a 
return  on  their  initial  investment  in 
accordance  with  the  requirements 
outlined  in  S  1944.215  of  this  subpart. 
The  applicant  will  legally  obligate  itself 
to  regulate  rents,  charges,  rate  of  return, 
and  methods  of  operation. 

Low-income  household.  A  household 
having  an  adjusted  annual  income 
within  the  maximum  low-income  limit 
stated  in  Exhibit  C  of  Subpart  A  of  Part 
1944  of  this  chapter  (available  in  any 
FmHA  office). 

Manufactured  home  (unit).  A  dwelling 
unit  which  is  built  to  conform  with  the 
Federal  Manufactured  Home 
Construction  and  Safety  Standards  and 
Farmers  Home  Administration  (FmHA) 
thermal  requirements.  Manufactured 
homes  are  described  further  in  Exhibit  J 
of  Subpart  A  of  Part  1924  of  this  chapter. 

Manufactured  home  rental  project.  A 
parcel{s)  of  land  located  in  the  same 
community  which  contain  two  or  more 
manufactured  home  units  on  each  parcel 
for  rental  or  cooperative  member 
occupancy  and  operated  under  one 
management  plan  with  one  loan 
agreement/resolution.  For  a  cooperative 
housing  project,  the  parcels  of  land  must 
be  in  the  same  neighborhood  and  in  a 
clustered  configuration. 

Maximum  debt  limit  (MDLJ.  The 
maximum  amount  that  FmHA  will  lend 
for  a  project  based  on  the  lesser  of 
appraised  value  or  total  development 
cost  multiplied  by  97  percent  for  a 
limited  profit  operation  or  102  percent 
for  a  nonprofit  operation. 

Member.  A  person  who  has  executed 
documents  pertaining  to  a  cooperative 
housing  type  of  living  arrangement  and 
has  committed  himself/herself  to 
upholding  the  cooperative  concept. 

Moderate-income  household.  A 
household  having  an  adjusted  annual 
income  within  the  maximum  moderate- 
income  limit  stated  in  Exhibit  C  of 
Subpart  A  of  Part  1944  of  this  chapter 
(available  in  any  FmHA  office). 

Occupancy  agreement.  A  contract 
setting  forth  the  rights  and  obligations  of 
the  cooperative  member  and  the 
cooperative,  including  the  amount  of  the 


monthly  occupancy  charge  and  the  other 
terms  under  which  the  member  will 
occupy  the  housing.  An  example  of  the 
agreement  is  in  Exhibit  J. 

OGC.  The  Regional  Attorney  or  the 
Attorney  in  Charge  in  the  field  office  of 
the  Office  of  the  General  Counsel  of  the 
United  States  Department  of 
Agriculture. 

Organization.  A  private  nonprofit 
corporation,  profit  corporation, 
consumer  cooperative,  association. 
State,  or  local  public  agency,  tnist, 
partnership,  or  limited  partnership. 

Owner-builder  A  qualified  builder- 
applicant  who  has  experience  and  has 
demonstrated  the  ability  and  capability 
to  build  an  RRH  project. 

Patronage  capital  refund.  Amounts 
received  by  the  cooperative  in  excess  of 
operating  costs  and  expenses  which 
have  been  assigned  to  members' 
patronage  capital  accounts  each  year  of 
membership  in  the  cooperative. 

Private  nonprofit  corporation.  A 
corporation  which: 

(1)  Is  controlled  by  private  persons  or 
interests; 

(2)  Is  organized  and  operated  for 
purposes  other  than  making  gains  or 
profits  for  the  corporation  or  its 
members; 

(3)  Is  legally  precluded  from 
distributing  to  its  members  any  gains  or 
profits  during  its  existence;  and 

(4)  In  the  event  of  its  dissolution,  is 
legally  bound  to  transfer  its  net  assets  to 
a  nonprofit  corporation  of  a  similar  type 
or  to  a  municipal  corporation  which  will 
operate  the  housing  for  the  same  or 
similar  purposes. 

Project.  The  total  number  of  rental  or 
cooperative  housing  units  that  are 
operated  under  one  management  plan 
with  one  loan  agreement/resolution. 

Resident  assistant.  A  person(s) 
residing  in  a  housing  unit  who  is 
essential  to  the  well-being  and  care  of 
the  elderly,  handicap'ted,  or  disabled 
person(8)  residing  in  the  unit  and  who  is 
not  related  by  blood,  marriage,  or 
operation  of  the  law  to  these  tenants  or 
members.  The  resident  assistant  is  not 
considered  to  be  part  of  the  household 
and  is  not  subject  to  the  eligibility 
requirements  of  a  tenant  or  member. 
The  resident  assistant  receives 
compensation  from  sources  other  than 
FmHA.  A  resident  assistant  is  not  a 
chore  service  worker  as  defined  in 
Exhibit  B  of  Subpart  C  of  Part  1930  of 
this  chapter. 

Rural  area.  Open  country  or  rural 
places  as  defined  in  S  1944.10  of  Subpart 
A  of  Part  1944  of  this  chapter. 

Rural  rental  housing.  Structures  in  a 
rural  area  which  are  or  will  be  suitable 
for,  and  available  to,  eligible  tenants  on 
a  rental  basis  for  dwelling  use.  The 


structures  may  include  related  facilities 
where  appropriate. 

Security  value.  The  present  market 
value  of  the  real  estate  offered  as 
security  for  the  loan  as  determined  by 
the  loan  approval  official  less  the 
unpaid  principal  balance  plus  past  due 
interest  on  any  other  liens  against  it. 
Other  liens  will  include  any  prior  liens 
and  junior  liens  to  be  or  likely  to  be 
taken  or  subordinated  at  or  immediately 
after  loan  closing. 

Subscription  agreement.  The  initial 
contract  between  the  prospective 
cooperative  member  and  the 
cooperative  specifying  the  terms  of 
application  for  membership  and  the 
amount  of  the  membership  fee 
contributed  by  the  member.  An  example 
of  the  agreement  is  in  Exhibit  I. 

Very  low-income  household.  A 
household  having  an  adjusted  annual 
income  within  the  maximum  very  low- 
income  limit  stated  in  Exhibit  C  of 
Subpart  A  of  Part  1944  of  this  chapter 
(available  in  any  FmHA  office). 

21.  Section  1944.211  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  introductory  text  of 
paragraph  (a)(2).  (a)(5)(ii),  (a)(5)(v)(A). 
(a)(5)(v)(D),  the  introductory  text  of 
paragraph  (a)(6),  (a)(6)(i),  the 
introductory  text  of  paragraph  (a)(10)|i), 
by  redesignating  paragraphs  (a)(ll)  and 
(a)(12)  as  (a)(12)  and  (a)(13).  and  by 
adding  new  paragraph  (a)(11)  to  read  as 
follows: 

S1944J11    EHgibNity  requirements. 

(a)  Eligibility  of  applicant.  To  be 
eligible  for  an  RRH  or  RCH  loan,  the 
applicant  must: 

•  «        •         *        « 

(2)  With  the  exception  of  a  State  or 
local  public  agency,  be  unable  to  obtain 
the  necessary  credit  from  private  or 
cooperative  sources  on  terms  and 
conditions  that  allow  the  establishment 
of  rent  or  occupancy  charges  within  the 
payment  abihty  of  eligible  tenants  or 
members. 

•  *        •        *        * 

(5)  •  *   * 

(ii)  The  amount  of  the  RRH  or  RCH 
loan  against  the  property  will  not 
exceed  Ihc  estimated  market  value 
determined  in  accordance  with  Subpart 
B  of  Part  1922  of  this  chapter  (available 
in  any  FmHA  office). 

•  •        •        •        • 

(V)  *  •  • 

(A)  Not  restrict  the  right  to  foreclose 
the  RR}^  or  RCH  mortgage  or  to  transfer 
the  lease. 


(D)  Permit  the  borrower,  in  the  event 
of  default  or  inability  to  continue  with 
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th»  Imm  and  tha  bMU  to  Icanafar  lh« 
leasahold  wbfect  to  Iha  RRH  or  RCH 
mortgage,  to  a  tranalbraa  «rith  tha 
asstmiptiaa  of  the  RRH  or  RCH  debt 

•  •       *       •       • 

(6)  Have  or  be  able  to  obtain  the 
initial  operating  capitol  and  other  aetets 
needed  for  a  sound  loan.  The  initial 
operating  capitol  nvill  be  at  leaat  2 
percent  of  Am  totol  development  cost  of 
the  project  Loans  made  to  nonprofit 
orsanizations  and  to  Stoto  or  local 
public  agendas  may  include  up  to  2 
percent  of  the  development  coat  for 
initial  operating  expenses. 

(!)  Initial  operating  capiUl  should  be 
suRiclent  to  pay  for  such  coets  as 
property  and  liability  insurance 
premiums,  fldeli^  bond  premiums  if  an 
organization,  utility  hookup  deposits, 
maintenance  equipment  movable 
furnishings,  and  equipment  printing 
lease,  occupancy  agreement  or 
subscription  agreement  forms  and  other 
initial  operatii^  expenses.  It  will  be 
deposited  Into  the  general  operating 
account  in  accordance  with  the 
provisions  of  the  loan  agreement  or  loan 
resolution  prior  to  the  start  of 
construction  or  loan  closing  (whichever 
is  first)  and  will  be  used  for  authorized 
purposes  only. 

•  •       *       •       • 

(10)  •  •  • 

(i)  If  operating  in  one  community  and 
its  trade  area,  meet  the  following 
additional  requirements  for  an  RRH 
loan: 

(11)  In  the  case  of  a  cooperative: 
(i)  Bach  member  must  be  limited  to 

one  vote  in  the  affairs  of  the 
cooperative. 

(ii)  The  number  of  directors  must  not 
be  less  than  S,  or  whatever  is  allowable 
under  State  law. 

•  •       •       •       • 

22.  Section  1944.212  is  amended  by 
revising  the  introductory  text  the 
introductory  text  of  paragraph  (b)(6), 
(b){6)(iii).  (b)(7)  (II)  and  (ill),  (d)(2).  (e)(2), 
(g).  (n).  and  (o),  to  read  as  follows: 

I1M4.212   Loanpurpeaao. 

RRH  and  RCS^  loans  may  be  made  to 
qualified  applicants  to: 

•  •       •       •       • 

(b)  •  •  • 

(6)  When  the  downtown  location  of  a 
rehabilitation  project  dictates  such,  a 
portion  of  the  structure  (such  as  part  of 
the  ground  floor  and  basement)  can  be 
designated  for  commercial  use  on  a 
lease  basis.  Loan  funds,  however, 
cannot  be  used  to  finance  any  cost 
associated  with  the  commercial  space. 
In  order  to  determine  the  correct  loan 
amount  for  the  residential  portion  of 


sttch  a  staictvn.  the  fbttowing 
guideUDoa  will  apply: 

(iii)  The  costo  which  cannot  be  easily 
and  approprtatriy  isolated  (such  as  tfia 
cost  associated  with  repair  or 
renovation  of  a  bofler.  the  value  of  the 
structure  "as  is,"  and  certain  mechanical 
or  electrical  components  that  will 
benefit  both  commercial  and  residential 
tenants  or  members  «vill  be  prorated 
between  the  two  uses  based  on  the 
percentage  of  equipment  load 
(example — central  boiler  or  air 
conditioning)  which  would  be  necessary 
for  each  portion  of  the  structure. 

(7)  •  •  • 

(11)  The  proposed  use  of  the  leased 
space  has  a  mutoally  supportive 
relationship  to  the  needs  of  the 
residential  tenants  or  members  and  to 
the  use  of  the  residential  portion  of  the 
structure. 

(iii)  The  terms  of  the  lease  and  the 
proposed  use  of  the  leased  space  do  not 
jeopardize  the  interests  of  the  tenants  or 
members  of  the  project  or  the  continued 
use  of  the  residential  portion  of  the 
structure. 


(d)  •  •  * 

(2)  The  facilities  are  provided  for  the 
exclusive  use  of  the  project  or  funds  are 
limited  to-the  prorated  part  of  the  totol 
cost  of  the  facility  according  to  the  use 
and  benefit  to  the  project  The  applicant 
will  agree  to  wniting  to  die  application, 
as  extra  payments  on  the  toan,  of  any 
subsequent  collection  by  the  borrower 
from  other  users  or  beneficiaries  of  the 
facility. 

(e)  *  •  • 

(2)  Recreation  center  when  the  project 
is  large  enough  to  justify  the  facility.  In 
all  projects,  passive  recreation  (such  as 
outdoor  seating)  for  elderly  rental 
projects  and  active  facilities  (such  as  tot 
lots)  for  family  projects  will  be 
provided. 
•        *        •        •        * 

(g)  Purchase  and  install  ranges, 
refrigerators,  drapes,  drapery  rods  and 
clothes  washers  and  dryers.  Laundry 
facilities  are  required  to  all  projects  and 
clothes  washers  and  dryers  should  be 
provided  in  a  central  laundry  room. 
Normally,  a  minimum  of  one  washer  and 
dryer  should  be  provided  for  every  B  to 
12  units  to  a  project.  Clothes  washers 
and  dryers  may  not  be  installed  to 
individual  units  if  the  installation  is  not 
customary  to  the  area  for  the  size  of 
project  and  type  of  housing  involved.  In 
any  case,  both  central  and  todividual 


laundnr  fKlUtieawiU  not  be  provided  to 

a  singit  proled 

•       •       •       •       • 

(n)  Construct  demonstration  projects 
involving  innovative  honatog  units  and 
systems  which  do  not  meet  existing 
published  standards,  rules,  regulations, 
or  policies,  but  do  meet  the  totent  of 
providing  decent  safe,  and  sanitary 
rural  housing.  Only  the  Administrator 
may  authorize  toan  funds  to  be  used  for 
this  purpose. 

(0)  Finance  the  conversion  of  section 
502  units  in  inventory  to  a  section  SIS 
project  in  accordance  with  the 
requirements  of  this  subpart  and 
Subpart  C  to  Part  19SS  of  this  chapter. 
Loans  for  this  purpose  can  be  made  only 
to  public  agencies  and  private  nonprofit 
organizations.  Units  should  be  repaired 
or  rehabilitated  prior  to  conversion  to 
section  515  housing.  To  facilitate  a 
cooperative's  self-nuuntenance  plan,  the 
use  of  502  mventory  houses  will  be 
considered  only  if  the  unite  are  located 
in  the  same  subdivision  and  to  a 
clustered  configuration. 

23.  Section  1944.213  is  amended  by 
revising  the  totroductory  text  of 
paragraph  (a),  (a)(1),  and  (bX2)  to  read 
as  follows: 

91944.213    Umilaltons. 

(a)  Loan  Halts.  The  amount  of  the 
RRH  loan(s)  on  each  project  is  limited  to 
the  maximum  amount  of  the  State 
Director's  loan  approving  authority 
unless  the  National  Office  provides  prior 
written  authorizatton.  All  RCH  loans 
will  require  National  Office 
authorization.  To  request  authorization, 
the  State  Director  must  submit  the 
preapplication,  detailed  information  on 
the  need  and  market  for  the  prefect  and 
his/her  recommendations.  This  must  be 
done  before  Form  AD-622,  "Notice  of 
Preapplication  Review  Action."  or  any 
other  notice  is  given  to  the  applicant 
indicating  that  the  loan  has  been 
determined  eligible.  Additional  RRH 
loans  to  the  same  applicant  entity  may 
be  made  on  the  same  or  contiguous  site 
without  regard  to  this  limitation  if  the 
previous  project  is  completed  and  is 
betog  successfully  operated.  A  clear 
market  demand  must  be  evidenced  for 
any  additional  unite  to  be  provided. 
Each  loan  will  also  be  subject  to  the 
following  additional  requiremente: 

(1)  For  nonprofit  corporations, 
consumer  coop^atives,  and  State  or 
local  public  agencies,  the  amount  of  the 
loan(8)  will  be  limited  to  the 
development  cost  or  the  security  value 
of  each  project,  whichever  is  less,  plus 
the  2  percent  initial  operating  capital 
and /or  the  relocation  costs  incurred  as 
indicated  in  i  1944.215(t)  of  this  subpart. 
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(bj*  *  • 

(2)  Commeidal  fadlitiea  except 
essential  servtoe>4ype  facilitiea  for 
tenanto  or  —bars  when  sudi  facilities 
are  not  convaniently  available. 

24.  Section  1944.215  is  amended  by 
revising  the  IntroducttHy  text  of 
paragraph  (a),  paragraiili  (a)(8),  the 
introductory  text  of  paragraph  (b)(1). 
paragraph  (b)(lXii).  the  introductory  text 
of  paragraph  (b)(3),  paragraphs  (b)(3)(ii), 
(b)(d),  (e).  (fM3),  by  redesi^iating 
paragraphs  (g)  through  (u)  as  (j)  through 
(x).  by  adding  new  paragraf^  {gi.  (h), 
and  (i),  by  revising  paragraphs  (j)(2), 
(j)(3),  and  (i)(4).  the  introductory  text  of 
paragraph  (1).  paragraphs  (m),  (r),  (s)(3): 
the  totroductory  text  of  paragn^ph  (s)(5), 
paragraphs  (s)(6)(i),  (s)(6)(iu),  (sKOHiv), 
(u),  (w),  and  (x)(l)  to  read  as  follows: 

S  1944^(15    Spadsl  condMona. 

(a)  Cost  containment.  To  help  assure 
low  afi'ordable  rental  and  occupancy 
rates,  projecto  must  be  economical  in 
construction  and  not  of  elaborate  design 
or  materials.  Cost  containment  is  not  to 
be  interpreted  as  accepting  poor  design 
or  cheap  construction.  Projecte  must 
provide  the  features  and  amenities 
necessary  for  the  lifestyles  of  the 
tenants  and  members.  Cost  containment 
challenges  us  to  consider  the  cost/ 
benefit  ratio  when  evaluating, 
reconunending  or  requiring  specific 
design  features  or  construction 
techniques.  The  following  guidelmes 
should  be  followed  when  developing 
pn^ts: 

(8)  When  evaluating  projects.  life 
cycle  costs  will  be  considered  These 
costs  include:  Initial  costs,  future 
replacement  costo  and  operation  and 
maintenance  costs.  The  economic  lives 
of  alternative  designs  and  materials  will 
be  considered.  Reductions  in  initial 
coste  may  result  in  hi^er  life  cyde 
costs. 
*        *        «        •        * 

(b)  *  *  • 

(1)  Be  economically  constructed  and 
not  of  elaborate  design  or  materials.  All 
new  construction  will  conform  with  the 
applicable  development  standards  of 
§  1924.5(d)(1)  of  Subpart  A  of  Part  1924 
of  this  chapter.  As  a  general  rule,  the 
gross  square  foot  living  area  of  new 
unite  and  related  facilities  to  be 
constructed  with  loan  funds  will  be 
within  the  ranges  listed  below.  Living 
area  does  not  mclude  outdoor  storage 
space  when  unfinished  or  space  for 
heating  and  cooling  equipment. 

***** 

(ii)  In  townhouse  unite  where  living 
area  is  on  two  floor  levels  of  the  unit. 


the  maximum  gross  square  footage  of 
living  area  may  be  exceeded  by  np  to  70 
square  feet  but  only  to  die  extent 
necessary  to  aocoodnodate  toterior 
stairways. 

(3)  Be  residenttol  to  character  and  be 
designed  to  meet  the  needs  of  eligible 
tenante  or  members.  (Generally, 
structures  should  not  be  more  titan  three 
stories  high.  However,  low-rise 
structures  with  elevators  can  be 
considered  when  the  following 
conditions  exist: 


(ii)  Land  coste  are  sudi  that  one-  to 
three-story  construction  would  result  in 
a  unit  cost  and  rental/occupancy  rates 
in  excess  of  what  eligible  tenante  and 
members  can  afford. 
***** 

(6)  Meet  the  needs  of  handicapped 
tenante  and  members.  At  least  5  percent 
of  the  units  in  the  project  or  one  unit 
whichever  U  greater,  must  be  accessible 
to  or  adaptable  for  physically 
handicapped  persons.  The  percentage  of 
the  units  provided  may  be  modified  if  an 
applicant  shows,  through  information 
obtained  fitm  a  State,  local  or 
independent  agency  or  organization 
serving  handicapped  people,  that  a 
different  percentage  of  accessible  or 
adaptable  unite  is  appropriate. 
However,  at  least  one  accessible  unit 
will  be  provided  Adaptable  units  must 
be  constructed  in  accordance  with  the 
uniform  Federal  Accessibility 
Standards,  secttons  4.34.3  through  4.34.6. 

(e)  Refinancing  loans.  Each  borrower 
must  agree  to  refinance  the  unpaid 
balance  of  the  loan  at  the  request  of 
FmHA  when  it  appears  to  FmHA  that 
the  borrower  is  able  to  obtain  a  loan 
from  responsible  cooperative  or  private 
credit  sources  at  rates  and  terms  which 
FmHA  considers  reasonable,  and  still 
offer  the  units  to  eligible  tenants  and 
members  at  rates  within  their  payment 
ability.  The  refinancing  of  a  loan  must 
comply  with  the  restrictions  indicated  in 
S  1944.236(b)(5]  of  this  subpart  and 
Subpart  F  of  Part  1951  of  this  chapter. 

(f)-  •  • 

(3)  Form  FmHA  1944-35,  "Loan 
Resolution  for  an  RRH  Loan  to  a 
Broadly  Based  Nonprofit  Corporation  or 
RRH  Loan  to  a  Profit  Type  Corporation 
or  RRH  Loan  to  a  I*rofil  Type 
Corporation  Operating  on  a  Limited 
Profit  Basis  or  RCH  Loan  to  a  Nonprofit 
Cooperative  Corporation." 

(g)  Cooperative  managemenL 
Consideration  must  be  given  to  the 
special  conditions  of  a  cooperative 
housing  structure  concerning 
management.  The  following  forms  of 


management  will  be  recognized  for 
cooperative  housing. 

(i)  Self-management.  The  primary 
management  objective  for  small  houstog 
cooperative.  To  achieve  this,  education 
and  tratoing  efforts  should  be  an  on- 
going part  oJF  their  early  years  of 
operation.  Accordingly,  modest 
educational  costo  will  be  permitted  in 
the  budget  as  a  subheading  under 
management  expenses.  It  is  understood 
that  to  the  beginning,  it  may  be 
necessary  to  obtato  some  outeide 
services,  such  as  a  bookkeeper.  If  so, 
then  partial  self-management  can  be 
considered 

(ii)  Partial  self-management  Certain 
management  and/or  supervisory 
services  contracted  from  a  technical 
service  organization,  housing  authority, 
or  management  firm.  etc.  If  this 
additional  assistance  does  not  enable 
the  cooperative  to  manage  itself,  then 
the  ultimate  sc'ution  will  have  to  be 
contract  management 

(iii)  Contract  management. 
Professional  services  contracted  for  the 
day-to-day  supervision  of  cooperative 
operations.  The  board  of  directors 
would  develop  the  policies  which  would 
then  be  administered  by  the 
management  agent. 

(h)  Cooperative  membership  fee. 
Cooperative  housing  is  a  form  of 
homeownership.  In  order  to  promote  a 
commitment  from  prospective  members, 
cooperatives  will  require  a  membership 
fee.  The  membership  fee  established  by 
the  board  of  directors  will  be  equal  to 
one  month's  occupancy  charge.  Once  the 
fee  has  been  established,  that  amount 
will  be  uniformly  applied  to  all 
members.  Members  unable  to  pay  a 
cash  membership  fee  should  be 
permitted  to  make  monthly  paymenU 
without  toterest,  until  the  membership 
fee  is  paid  however,  a  cash  payment  of 
at  least  $25  should  be  required  at 
occupancy.  The  period  of  payment  on 
the  membership  fee  should  not  exceed 
12  months. 

(i)  Cooperative  limited  equity.  (1) 
RCH  loans  will  only  be  made  to 
cooperatives  which  limit  the 
accumulation  of  equity.  The  limitations 
are  designed  to  maintain  unit 
availability  for  low-income  people.  In 
addition,  all  prospective  members  must 
have  received,  prior  to  becoming  an 
actual  member,  a  statement  of  the 
objectives  of  the  cooperative,  debts  and 
a  declaration  describing  limited  equity 
and  what  it  will  mean  to  them.  Exhibit  H 
of  this  subpart  will  be  used  for  this 
purpose. 

(2)  Inflation  equity  which  accrues  on 
cooperative  property  is  not  considered 
part  of  members'  limited  equity  and  will 
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not  be  taken  from  the  protect  when  a 
member  vacates  the  project. 
(II  •  •  * 

(2)  RA  may  be  provided  to  eligible 
tenants  and  members  in  eligible  projects 
in  accordance  with  Exhibit  E  to  Subpart 
C  of  Part  1930  of  this  chapter. 

(3)  At  least  95  percent  of  RA  units 
available  for  newly  constructed  projects 
must  be  used  to  assist  very  low-income 
tenants  and  members.  Up  to  5  percent 
can  be  used  for  low-income  tenants  and 
members. 

(4)  Cooperative  members  must  have 
su^icient  incomes  to  pay  their 
management  reserve  charge.  RA  will  not 
be  used  for  this  purpose. 

•  •       •       •       « 

(1)  Eligibility  for  occupancy.  Loans 
will  be  made  on  the  basis  of  the  housing 
being  occupied  by  eligible  tenants  and 
members  as  defined  in  J  1944.205  of  this 
subpcii-t.  Eligible  tenants  and  members 
must  meet  the  requirements  of  Exhibit  B 
of  Subpart  C  of  Part  1930  of  this  chapter. 

•  •        •        •        • 

(m)  Tenant  and  member  certification. 
Initial  certification  and  recertifications 
will  be  executed  on  Form  FmHA  1944-6, 
'Tenant  Certification,"  in  accordance 
with  Exhibit  B  to  Subpart  C  of  Part  1930 
of  this  chapter. 

(r)  National  flood  inaurance.  The 
provisions  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  by 
the  Flood  Disaster  Protection  Act  of  1973 
and  Executive  Order  11966,  are 
applicable  to  FmHA  authorities 
p(!nnitting  fmancing  of  housing  now 
located  in.  or  to  be  located  in,  special 
flood  or  mudslide-prone  areas  as 
designated  by  the  Federal  Emergency 
Management  Administration  (FEMA). 
Subpart  B  of  Part  1806  of  this  chapter 
(FmHA  Instruction  426.2)  and  Subpart  G 
of  Part  1940  of  this  chapter  will  apply. 

•  •        •        *        « 

(»)•** 

(3)  Except  as  otherwise  permitted  by 
para    aph  (s)(6)  of  this  section,  housing 
pro;     ts  must  be  located  in  residential 
aree   as  part  of  established  rural 
communities  where  essential  public 
facil  lies  (such  as  schools,  hospitals  and 
generally  central  water  and  sewer 
systims),  and  services  (such  as 
shopping,  medical,  and  pharmaceutical) 
are  readily  available  in  close  and 
convenient  proximity  to  the  site.  Public 
facilities  and  services  must  be  adequate 
to  support  the  needs  of  the  tenants  and 
members  and  the  housing  project.  (See 
FmHA  Instruction  1922-B,  1 1922.55.) 

•  •        •        *        * 

(5)  Noncontiguous  rental  sites. 


(6)  *  •  • 

(i)  Essential  public  facilities  (such  as 
schools,  hospitals  and  generally  central 
water  and  sewer  systems)  and  services 
(such  as  shopping,  medical  and 
pharmaceutical)  must  be  readily 
available  in  close  and  convenient 
proximity  to  the  site  and  must  be 
adequate  to  support  the  needs  of  the 
tenants  and  members  and  the  housing 
project. 

*  •       *       •       • 

(iii)  Evidence  must  be  presented  from 
the  local  governing  body  verifying  that 
the  community  has  adopted,  through 
resolution  or  other  official  act,  the 
community  development  and  housing 
plan  referenced  in  paragraph  (s)(6)(ii)  of 
this  section.  A  copy  of  the  adopted  plan 
should  be  made  available  to  FmHA. 
While  it  is  not  necessary  that  the 
downtown  redevelopment/revitalization 
area  be  formally  designated  as  an  urban 
renewal  or  other  similar  area,  evidence 
supporting  a  local  determination  that  the 
downtown  business  area  meets  the 
criteria  established  in  the  community 
development  and  housing  plan  must  be 
maintained  in  the  locality's  records. 
Documentation  received  from  the  local 
governing  body  must  also  identify  the 
site  or  structure  involved  in  the 
applicant's  proposal  as  part  of  or 
essential  to  the  downtown 
redevelopment/revitalization  area. 

(iv)  Evidence  must  be  presented  to 
FmHA  verifying  the  intended 
commitment  of  public  and  private 
resources  which  will  be  available  for 
completing  any  other  integrally  related 
redevelopment/revitalization  activities 
being  undertaken  in  the  downtown 
business  area  along  with  the  applicant's 

proposed  project. 

•  •        •        *        * 

(u)  Concurrence  with  construction 
contracts.  A  construction  contract 
between  the  borrower  and  contractor 
for  development  of  a  project  will  contain 
a  provision  that  it  is  not  in  full  force  and 
effect  until  the  State  Director  concurs  in 
writing  in  the  form,  content  and 
execution  of  the  contract.  Before  loan 
closing  or  before  the  start  of 
construction,  whichever  occurs  first,  the 
State  Director  or  his/her  delegate  will 
concur  with  the  contract  form,  content 
and  execution  by  including  the  following 
paragraph  at  the  end  of  the  contract: 
«        *        *        *        * 

(w)  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Act  of 
1970.  Public  bodies  and  agencies  which 
have  the  power  of  eminent  domain  and/ 
or  condemnation  must  comply  with  the 
requirements  of  this  Act.  The  applicant 
must  provide  assistance  for  relocation  of 
displaced  persons  from  a  site  on  which 


a  project  will  be  located.  FmHA  loan 
funds  may  be  increased  over  and  above 
the  appraised  value  of  the  property  to 
cover  costs  incurred  in  the  relocation  of 
displaced  persons.  Until  instructions  are 
published  by  the  National  Office,  the 
Department  regulations  found  at  Part  21 
of  this  chapter  should  be  followed  and 
the  National  Office  should  be  consulted 
for  guidance  in  developing  an  RRH  or 
RCH  loan  for  a  project  affected  by  this 
Act.  Generally,  if  there  are  alternative 
sites  of  equal  quality  which  meet  the 
Agency's  requirements,  the  site  with  the 
least  relocation  impact  will  be  selected. 

(X)  *  •  * 

(1)  As  evidence  of  market  feasibility, 
an  applicant  that  proposes  a  project 
which  is  expected  to  use  FmHA  RA 
units  will  only  be  required  to 
demonstrate  that  a  market  exists  for 
tenants  or  members  eligible  for  the  RA. 

25.  Section  1944.221  is  amended  by 
revising  paragraphs  (a)(1)  and  (b)  to 
read  as  follows: 

91M4.221    Security. 

(a)  *  *  * 

(1)  A  second  mortgage  will  be  taken 
on  a  site  developed  with  prior  loan(s] 
when  a  subsequent  loan  is  made  to 
complete  or  finish  out  units  on  the  site 
or  when  a  second  initial  loan  is  made  to 
develop  units  on  a  contiguous  site. 

(b)  Financing  Statement.  To  secure 
the  FmHA  loan,  each  borrower  will 
execute  Form  FmHA  440-25,  "Financing 
Statement,"  and  a  security  agreement  at 
loan  closing  pledging  all  revenue  from 
the  housing  project.  This  includes  any 
FmHA  RA  payments,  State  or  private 
RA  payments  and/or  rent  or  occupancy 
payments. 
***** 

26.  Section  1944.222  is  amended  by 
revising  paragraphs  (a),  (b)(1),  (d),  [f), 
(k)(l)  to  read  as  follows: 

{1944.222    Technical,  legal  and  other 


(a)  Appraisals.  When  real  estate  is 
taken  as  security,  the  property  will  be 
appraised  by  the  multiple  housing 
appraiser  or  a  designated  appraiser 
authorized  to  make  real  estate 
appraisals.  If  the  security  involves  two 
or  less  units,  the  property  will  be 
appraised  under  Subpart  C  of  Part  1922 
of  this  chapter.  For  security  involving 
more  than  two  units,  the  appraisal  will 
be  made  under  Subpart  B  of  Part  1922  of 
this  chapter  (available  in  any  FmHA 
office).  Form  FmHA  426-1.  "Valuation  of 
Buildings,"  will  be  completed  to  show 
the  depreciated  replacement  value  of  all 
the  buildings  existing  or  to  be 


constructed  on  the  property  to  lie  taken 
as  security. 

(b)  *  * 

(1)  Housing  and  related  facilities  will 
be  planned  and  developed  in 
accordance  with  Subparts  A  and  C  of 
Part  1924  of  this  chapter.  The  housing 
will  be  designed  to  meet  the  needs  of  the 
types  of  persons  who  will  likely  occupy 
it. 

•  •  *  «  « 

(d)  Compliance  with  Federal,  Slate 
and  local  codes,  regulations  and 
ordinances.  Planning,  construction  and 
operation  of  housing  financed  with  an 
RRH  or  RCH  loan  will  conform  with 
applicable  laws,  ordinances,  codes  and 
regulations  (including  any  licensing 
required  governing  such  matters  as 
construction,  heating,  plumbing, 
electrical  installation.  Tire  prevention, 
health,  sanitation,  use  and  occupancy), 
and  must  meet  all  applicable  laws  and 
statutes  pertaining  to  the  operation  of  a 
facility  in  which  some  of  the  tenants 
may  require  some  supervision  and 
central  services. 


(f)  How  to  apply  for  a  rural  rental  or 
rural  cooperative  housing  loan.  Exhibit 
A  may  be  used  as  a  guide  for  applicants 
applying  for  loans.  Extra  copies  may  be 
obtained  hwa  FmHA. 


(k)  •  •  • 

(1)  The  provisions  of  Subpart  A  of  Part 
1924  of  this  chapter  pertaining  to  surety 
bonds  are  applicable  to  RRH  and  RCH 
loans.  When  interim  financing  is  used 
during  the  construction  period,  the 
decision  concerning  whether  or  not  to 
require  surety  tmnds  is  the  interim 
lender's.  If  the  interim  lender  decides 
not  to  require  surety  bonds,  a  bond 
waiver  is  not  required  from  the  National 
Office. 

e  *  *  *  * 

27.  Section  1944.223  is  amended  by 
revising  the  section  heading  and  the 
introductory  text,  the  introductory  text 
of  paragraph  (a),  and  the  introductory 
text  of  paragraph  (e)(2)  to  read  as 
follows: 

§1»44J93    Supptementat  reqwrements  lor 
manufactured  iMNne  project  development 

This  section  includes  additional 
provisions  that  apply  to  the  making  of 
loans  for  manufactured  home  rental  and 
cooperative  project  development.  This 
section  will  apply  in  addition  to  all  other 
applicable  requirements  contained 
elsewhere  in  this  subpart.  Ail  references 
in  this  subpart  to  projects  and  housing 
for  rent  to  eligible  tenants  will  also 
mean  the  rental  of  sites  with 
manufactured  homes  within  a  rental 
project  development. 


(a)  Eligible  projects.  When  a  loan  is 
closed  on  a  manufactured  home  project, 
the  borrower  will  have  constructed  and 
completed,  pursuant  to  a  commitment 
given  in  accordance  with 
§  1944.235(c)(2)  of  this  subpart,  such 
project  designed  principally  for  rental  or 
cooperative  use  for  manufactured 
homes,  and  conforming  to  the 
development,  installation  and  set-up 
requirements  of  Exhibit  J  to  Subpart  A 
of  Part  1924  of  this  chapter. 

(e)  *  *  • 

(2)  Manufactured  home  projects  will 
be  designed  to  provide  for  a  desirdble 
residential  environment.  Innovative  and 
imaginative  design  is  encouraged. 
Stylized  patterns  and  monotony  will  be 
avoided.  All  property  improvements  will 
relate  to  the  individual  characteristics  of 
the  land.  The  project  including 
structures,  streets,  and  all  site 
improvements,  should  be  harmoniously, 
efficiently  and  conveniently  arranged  in 
relation  to  the  topography  and  the  shape 
of  the  property. 

28.  Section  1944.231  is  amended  by 
revising  the  introductory  text,  the 
introductory  text  of  paragraph  (a)(4), 
(a)(9)(i)(C).  the  introductory  text  of 
paragraph  |b)(3).  (bM5)(i),  (bM5)(ii). 
(c)(2).  and  (c)(3}(i)  to  read  as  follows: 

§  1944.231    Processing  preapplicetions. 

Preapplications  will  be  processed  in 
accordance  with  this  section  to  assure 
that  loan  funds  are  used,  to  the  extent 
possible,  to  provide  housing  for  eligible 
persons  in  need  of  adequate  housing. 
Preapplication  information  is  used  to 
determine  the  applicant's  eligibility, 
project  feasibility  and  priority  for 
available  funds,  thereby  eliminating 
proposals  which  have  little  or  no  chance 
for  funding  in  the  near  future. 
Information  necessary  in  a 
preapplication  consists  of  Form  AD-621. 
"Preapplication  for  Federal  Assistance." 
and  ail  additional  information  and 
material  outlined  in  Exhibit  A-6. 
Preapplications  should  be  filed  in  the 
FmHA  District  Office. 

(a)  *  *  * 

(4)  All  RRH  preapplications 
determined  eligible  and  feasible  by  the 
District  Director  will  immediately  be 
rated  in  accordance  with  the  priority 
processing  system  established  in  this 
subpart.  Processing  of  loan  requests 
within  annual  allocations  will  be  based 
on  the  priority  points  received.  Since  the 
market  for  RCH  housing  projects  is  not 
the  same  as  for  RRH.  the  ranking  criteria 
will  not  apply  for  cooperative  housing 
proposals.  RCH  preapplications  will  be 


handled  in  accordance  with 
S  1944.231(bH3)  of  this  subpart. 

(9)  •  *  • 

(i)  *  *  * 

(C)  Selected  preapplications  in  excess 
of  the  District  Director's  approval 
authority  and  all  RCH  preapplications 
will  be  submitted  to  the  State  Office  for 
review.  The  applicant  will  be  notified  in 
writing  of  this  action. 
*        •        «         *         • 

(b)  ♦  *  * 

(3)  Selected  preapplications  that 
exceed  the  State  Director's  approving 
authority  will  be  sent  to  the  National 
Office  for  evaluation,  authorization  and 
guidance.  Ail  cooperative  housing  lr>an 
preapplications,  regardless  of  the 
amount,  are  to  be  submitted  to  the 
National  Office.  Funding  for  RCii  logins 
will  be  allocated  from  a  cooperative 
housing  reserve  in  the  National  Office. 
When  preapplications  are  submitted  to 
the  National  Office,  the  following 
information  must  be  included  in  the 
submission: 


(5)  •  •  * 

(i)  After  reviewing  the  priority  rating 
of  the  RRH  preapplication  the  State 
Director  should  rank  and  record  the 
points  earned  on  Form  FmHA  1905-11. 
This  form  will  be  maintained  in  the 
State  Office. 

(ii)  The  Slate  Director  will  select  the 
highest  ranking  RRH  preapplications  up 
to  the  prescribed  processing  levels  for 
the  State.  Applicants  having  eligib'ie 
preapplications  that  do  not  rank  high 
enough  and  future  applicants  having; 
eligible  preapplications  will  be  notified 
through  the  District  Office,  using  Form 
AD-622.  of  their  eligibility  but  advised 
that  processing  priorities  and  current 
funding  levels  will  not  permit  further 
processing  of  their  preapplications  at 
this  time.  These  preapplications  will  be 
ranked  numerically  based  on  their 
rating.  As  applications  are  approved, 
withdrawn  or  rejected  and/or  annual 
allocations  increased  which  permit 
further  authorizations,  the  applicant 
having  the  preapplication  with  the  next 
highest  numerical  ranking  will  be 
contacted.  If  the  factors  supporting  the 
ranking  still  exist,  authorization  to 
develop  an  application  will  he  given. 

(c)  *  •  • 

(2)  Applicants  whose  preapplications 
cannot  be  further  processed  because 
they  lack  sufficient  priority,  or  because 
RCH  funds  are  not  available,  will  be  so 
notified.  Applicants  should  be  ad\  isc^d 
that  their  preapplication  will  be  retained 
and  considered  for  future  funding  based 
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on  its  rating.  If  funding  is  not  authorized 
within  one  year  from  the  date  of  the 
Form  AD-622,  applicants  will  be  notified 
in  writing  that  their  preapplication  will 
no  longer  be  considered  unless  it  is 
resubmitted  or  updated.  In  addition, 
until  loan  funds  are  available, 
applicants  will  be  advised  against 
incurring  obligations  for  legal, 
architectural  and  engineering  work, 
perfecting  interests  in  land  rights  and 
inviting  construction  bids  or  making 
other  commitments  which  cannot  be 
fulfilled  without  loan  funds. 

(3)  •  •  • 

(i)  "The  review  action  taken  by  FmHA 
is  based  on  representations  made  in 
your  preapplication  presented  to  FmHA. 
Any  changes  in  approximate  project 
costs,  size  or  scope  of  the  project,  rental 
(or  occupancy]  rates  to  the  tenants  (or 
members)  or  subsidy  costs  to  the 
Government,  scope  of  services,  sources 
of  funds,  or  any  other  signincant 
changes  in  the  project  or  applicant  must 
be  reported  to  and  approved  by  FmHA 
in  writing." 

*  •        *        •        * 

29.  Section  1944.232  is  amended  by 
revising  the  introductory  text,  the 
introductory  text  of  paragraph  (a)(2), 
(a)(2)(i),  and  (b)  to  read  as  follows: 

91944,232    R«ntal  MStotanc*  (RA)  from 
■ourcM  other  than  FmHA. 

RA  from  sources  other  than  FmHA 
may  be  used  in  new  or  existing  RRH  or 
RCH  projects.  It  may  be  used  alone  or 
may  be  combined  with  FmHA  RA. 

(a)  *  •  * 

(2)  A  copy  of  the  proposed  RA 
agreement,  which  is  the  instrument  of 
agreement  involving  the  tenants  or 
members,  owner  and  provider  of 
assistance.  FmHA  will  not  be  a  party  to 
the  RA  agreement  nor  have  any 
responsibilities  under  the  agreement. 
The  RA  agreement  must  state  that: 

(i)  The  payments  should  be  paid 
directly  to  the  tenants  or  the  owner,  who 
must  advise  the  tenants  of  the  amount 
and  source  of  the  assistance  through  the 
lease  or  a  supplement  to  the  lease. 
Payments  should  be  paid  directly  to 
members  or  to  the  board  of  directors  of 
a  cooperative  in  accordance  with  the 
amount  required  by  the  occupancy 
agreement. 

*  •        •        *        • 

(b)  FmHA  will  provide  reasonably 
required  information  including  the 
tenant  or  member  eligibility  certification 
needed  to  execute  the  provisions  of  the 
RA  Agreement  and  the  memorandum  of 
understanding. 

*  «        *        *        * 

30.  Section  1944.235  is  amended  by 
revising  the  introductory  text  of 


paragraphs  (c)(l}  and  (c)(2),  the 
introductory  text  of  paragraph  (h),  (h)(1) 
and  (h)(3),  to  read  as  follows: 

11944,239    Actions  wHMcqiMnt  to  loan 
approvaL 

•        *        *        *        • 

(c)  •  *  • 

(1)  Interim  financing.  When  the 
amount  of  the  loan  exceeds  $50,000,  the 
applicant  should  obtain  interim 
financing  from  commercial  or  public 
sources  for  the  construction  period  if  it 
can  be  obtained  at  reasonable  interest 
rates.  Interim  financing  will  be  obtained 
to  preclude  the  necessity  for  multiple 
advances  of  FmHA  funds.  Interim 
financing  will  be  used  subject  to  the 
following: 
***** 

(2)  Multiple  advances  of  loan  funds.  If 
interim  financing  is  not  available  and 
the  applicant  supplies  such  evidence, 
multiple  advances  will  be  used  subject 
to  the  following: 
***** 

(h)  Prerent-up  or  preoccupancy 
conference.  To  promote  proper  planning 
for  initial  rent-up  and  occupancy,  the 
District  Director  will  meet  with  the 
applicant  and  management  firm,  if  any, 
soon  after  loan  approval.  Among  the 
items  that  should  be  discussed  are  the 
advertisement  of  available  units,  the 
affirmative  fair  housing  marketing 
practices,  tenant  eligibility  and  tenant 
selection  criteria.  The  same  effort  to 
achieve  adequate  marketing  results  will 
be  required  for  RCH  loans  except  that 
its  completion  will  be  necessary  at  the 
preapplication  stage. 

(1)  The  District  Director  will  review 
the  applicant's  marketing  plan  to 
determine  that  it  is  complete  and  all 
supplemental  information  is  provided.  If 
the  plan  needs  to  be  modified  before 
marketing  activity  begins,  approval  must 
be  granted  from  the  ofHcial  authorized 
to  approve  the  loan.  The  District 
Director  will  review  the  approved 
operating  budget  to  determine  if  it  is  still 
adequate  for  the  initial  operating  period. 
If  it  is  not  adequate,  a  change  in  the  rent 
or  occupancy  charge  will  be  made 
according  to  Exhibit  C  of  Subpart  C  to 
Part  1930  of  this  chapter. 
***** 

(3)  Prior  to  initial  occupancy  by  any 
person,  the  District  Director  and  the 
applicant  will  reconvene  to  assess 
implemented  marketing  activity  by 
thoroughly  reviewing  the  marketing 
plan,  anticipated  occupancy  results  and 
the  extent  of  achievement  of  plan 
objectives.  If  original  marketing 
concepts  prove  to  be  less  than  effective 
and/or  if  there  are  changes  in  the 
housing  market,  the  applicant  may  be 


required  to  modify  the  marketing  plan 
for  the  project.  If  the  District  Director 
determines  lhi\  the  applicant  is  in 
noncompliance  with  the  plan  and  a 
modification  to  the  plan  is  not 
warranted,  the  matter  will  be  referred  to 
the  FmHA  Administrator,  attention 
Equal  Opportunity  Staff  Director, 
through  the  State  FmHA  compliance 
officer. 

31.  Section  1944.236  is  amended  by 
revising  paragraphs  (a),  (b)(5),  (c)(3), 
(c)(6),  and  (e)(1),  to  read  as  follows: 

91944.236    Loan  dosing. 

(a)  Applicable  regulations.  RRH  and 
RCH  loans  will  be  closed  in  accordance 
with  Part  1807  of  this  chapter  (FmHA 
Instruction  427.1)  and  any  State 
supplements.  Loan  dockets  for 
organizations  and,  in  special  cases, 
dockets  for  individuals  will  be  sent 
through  the  State  Office  to  OGC  for 
closing  instructions.  A  profit  or  limited 
profit  organization  or  individual 
applicant  may  use  any  designated 
attorney  or  title  insurance  company  to 
close  the  loan  in  accordance  with  the 
applicable  loan  closing  instructions  if 
the  attorney  or  title  insurance  company 
and  its  principals  or  employees  are  not 
members,  officers,  directors,  trustees, 
stockholders  or  partners  of  the  applicant 
entity.  Nonprofit  organizations  may  use 
a  designated  attorney  who  is  a  member 
of  their  organization  if  the  cost  is  in 
accordance  with  S  1944.212(j)  of  this 
subpart. 

(b)  •  *  • 

(5)  For  all  section  515  RRH  and  RCH 
loans,  the  following  language  will  be 
included  in  the  mortgage: 

The  borrower  and  any  successors  in 
interest  agree  to  use  the  housing  for  the 
purpose  of  housing  people  eligible  for 
occupancy  as  provided  in  section  515  of  Title 
V  of  the  Housing  Act  of  1949  and  FmHA 

regulations  then  sxtant  during  this (15 

years  for  unsubsidized  and  20  years  for 

subsidized  loans)  year  period  beginning 

(the  date  the  last  loan  on  the  project  is 
closed).  No  person  occupying  the  housing  will 
be  required  to  vacate  prior  to  the  close  of 

such (15  years  for  unsubsidized  and  20 

years  for  subsidized  loans]  year  period 
because  of  early  repayment.  The  borrower 
understands  that  should  an  unsubsidized 
project  be  converted  to  subsidized  within  15 
years  from  the  date  the  last  loan  on  the 
project  is  closed,  that  the  period  will  be 
increased  by  5  years.  The  borrower  will  be 
released  during  such  period  from  these 
obligations  only  when  the  Government 
determines  that  there  is  no  longer  a  need  for 
such  housing  or  that  Federal  or  other 
financial  assistance  provided  to  the  residents 
of  such  housing  will  no  longer  be  provided.  A 
tenant  or  member  may  seek  enforcement  of 
these  provisions  as  well  as  the  Government. 

(c)  *  *  * 
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(3)  Payments  on  loans  will  be 
scheduled  on  the  note  in  accordance 
with  the  FMI  and  as  provided  in 

8  1944.215(d)  of  this  subpart. 

.         •         *         *        • 

(6)  All  loans  to  be  secured  by  revenue 
tionds  or  other  forms  of  security  other 
than  a  real  estate  mortgage  or  deed  of 
trust  will  be  sent  to  the  National  Office 
prior  to  loan  approval  with  all  neces,sary 
information  for  review  and  further 
instructions. 

•  «  «  •  • 

(e)  *   •  * 

(1)  A  loan  is  considered  closed  when 
the  security  instrument  is  filed  of  record 
or,  if  no  security  instrument  is  filed  of 
record,  when  the  loan  funds  are 
deposited  in  the  supervised  bank 
account  or  otherwise  made  available  to 
the  borrower  after  the  borrower 
executes  and  delivers  the  note  and  any 
other  required  instruments. 

•  *  *  *  « 

32.  Section  1944.237  is  amended  by 
revising  the  heading  of  the  section  and 
paragraph  (a)  to  read  as  follows; 

$  1944.237    SutMequent  loans. 

(a)  A  subsequent  loan  is  a  loan  made 
to  an  applicant/borrower  to  complete, 
improve,  repair  and/or  expand  the 
project  initially  financed  by  FmHA. 

.         .         •        «         « 

33.  Section  1944.239  is  amended  by 
revising  the  heading  and  the 
introductory  text  to  read  as  follows: 

$  1944.239    Complaints  regarding 
discrimination  in  use  and  occupancy  of 
RRH  and  RCH. 

.\ny  tenant  or  applicant  for  occupancy 
or  use  of  RRH.  RCII  or  related  facilities 
who  believes  he/she  has  been 
discriminated  against  because  of  age. 
race,  color,  religion,  sex.  marital  status, 
handicap  or  national  origin  may  file  a 
complaint  with  the  Secretarj'  of 
Agriculture  (or  with  the  Office  of  Equal 
Opportunity),  U.S.  Department  of 
Agriculture.  Washington,  DC  20250.  If  a 
complaint  is  made  to  an  FmHA  County. 
District  or  State  Office,  it  should  be 
directed  to  the  Office  of  Equal 
Opportunity  (USDA-OEO)  by  the  FmHA 
employee  in  charge  that  office.  If  the 
( (implaint  is  sent  to  USDA-OEO  by  a 
County  or  District  Office,  the  State 
Director  will  be  made  aware  of  the 
fomplaint. 

•  «  «  • 

34.  Section  1944.240  is  revised  to  read 
iis  follows: 

<i  1944.240    Exception  auttiority. 

The  Administrator  may,  in  individual 
i;ases,  make  an  exception  to  any 
requirements  of  this  subpart  not 


required  by  the  authorizing  statute  if  he/ 
she  finds  that  application  of  such 
requirement  would  adversely  affect  the 
interest  of  the  Government  or  adversely 
affect  the  accomplishment  of  the 
purposes  of  the  program  or  result  in 
undue  hardship  by  applying  the 
requirement.  The  Administrator  may 
exercise  the  authority  at  the  request  of 
the  State  Director.  The  State  Director 
will  submit  the  request  supported  by 
data  that  demonstrates  the  adverse 
impact,  citing  the  particular  requirement 
involved  and  recommending  proper 
alternative  course(s)  of  action,  and 
outlining  how  the  adverse  impact  could 
be  mitigated.  Exception  to  any 
requirement  may  also  be  initiated  by  the 
Assistant  Administrator  for  Housing. 

35.  Exhibit  A  to  Subpart  E  is  revised 
to  read  as  follows: 

Exhibit  A — How  to  Bring  Rental  and 
Cooperative  Housing  to  Yonr  Town 

Contents 

I.  Introduction 

II.  Applying  for  a  Loan 

III.  Review  of  the  Preapplication 

IV.  Developing  the  I/jan  Docket 

V.  Review  of  the  Complete  Docket 

VI.  Construction 

VII.  Open  House 

VIII.  Exhibits 

A-1     Legal  Service  Agreement 

A-2    Survey  of  Existing  Rental  Housing 

A-3    Rental  Housing  Sur\'ey 

A-4    Cooperative  Housing  Survey 

A-5    Rental  Housing  Survey  Summar> 

A-6    Housing  Allowances  for  Utilities  and 

Oilier  Services 
A-7    Information  to  be  Submitted  witti 

Preapplication  for  a  Rural  Rentdl 

Housing  (RRH)  and  a  Rural  CooperHlivc 

Housing  (RCH)  Loan 
A-8    Outline  of  Professional  Market  Study 
A-9    Information  to  be  Submitted  with 

Application  for  a  Rural  Rental  Housing 

(RRH)  and  a  Rural  Cooperative  Housing 

(RCH)  Loan 

I.  Introduction 

A.  Most  areas  in  rural  America  need  more 
adequate  rental  housing.  Some  people  with 
modest  incomes  live  in  impoverished  housinjj 
that  is  cold  in  the  winter  and  hot  in  the 
summer  because  adequate  housing  at  a 
reasonable  rent  is  not  available.  Other 
households  that  prefer  to  rent  have  the  choiif 
of  either  commuting  many  miles  to  work  or 
living  in  the  substandard  rental  housing  that 
is  available  in  small  rural  communities.  To 
help  reduce  this  rental  housing  shortage,  the 
Farmers  Home  Administration  (FmHA) 
finances  rental  housing  in  rural  communities 

B.  To  augment  the  choice  of  living 
accommodations  available  to  modest  income 
persons.  FmHA  also  provides  financing  for 
cooperative-tj'pe  housing  units.  Although  this 
kind  of  housing  unit  is  appropriate  only  to  a 
particular  group  of  persons,  it  also  serves  to 
help  reduce  the  existing  housing  shortage  in 
rural  communities.  Nonprofit  organizations, 
other  types  of  organizations  and  individuals 


may  qualify  for  these  housing  loans. 
Information  about  the  loans  is  available  iit 
the  local  FmHA  office. 

C.  This  handbook  will  assist  interested 
persons  and  groups  in  applying  for  a  rural 
rental  or  cooperative  housing  loan.  It  also 
briefly  explains  requirements  regarding  tlie 
construction  and  operation  of  the  housing. 

D.  The  basic  guidelines  in  this  handbcMik 
apply  to  all  applicants:  however,  some 
requirements  will  vary  depending  on  the  siz>- 
of  the  project  and  whether  the  applicant  is  a 
nonprofit  organization,  other  type  of 
organization,  an  individual,  or  a  nonproni 
cooperative. 

E.  The  objective  of  the  FmHA  housing  loan 
program  is  to  provide  credit  for  housing  that 
ser\  es  the  needs  of  eligible  very  low-,  low-, 
and  moderate-income  permanent  residents 

F.  Successful  housing  depends  on  the 
existence  of  the  following  three  importanl 
conditions: 

1.  There  must  be  a  need  for  the  housing  to 
be  built. 

2.  The  housing  must  fit  the  needs  of 
prospective  tenants  or  cooperative  members 
from  the  standpoint  of  location,  design  and 
cost. 

3.  The  applicant  must  provide  good 
management. 

C.  .'^n  applicant  for  a  loan  must  proxide 
adequate  information  to  FmHA  to  show  ttiai 
these  basic  conditions  can  be  met. 

II.  Appl>'ing  for  a  Loan 

A.  An  individual,  organization  or  group 
organizing  to  provide  iiousing  may  apply  fur 
an  RRH  loan  through  the  local  FnillA  District 
Director  serving  the  area  where  the  housing 
will  be  located. 

B.  The  applicant  should  read  FmHA 
instruction  1944-E  before  applying  for  a  loan 
The  applicant  also  should  discuss  the 
proposed  housing  with  the  District  Directur 
before  completing  a  preapplication. 

C.  Applying  for  a  loan  liegins  with  a 
"Preapplication  for  Federal  Assistance"  on 
Form  AD-621.  Included  with  the 
preapplication  form  should  be  the  supporting 
material  or  information  listed  in  Exhibit  \-~- 
This  information  will  enable  FmHA  to 
determine; 

1.  The  eligibility  of  the  applicant: 

2.  The  feasibility  (economic.  environmeniHl 
and  art;hitectural)  of  the  proposed  housing: 
and 

3.  That  prospective  cooperative  memlH-rs 
have  read  and  understand  their 
responsibilities  as  outlined  in  What  is 
Cooperative  Housing?  l)efore  agreeinp  to  a 
cooperative  housing  project. 

4.  The  suitjbility  of  prospective  memU-rs 
to  cooperative  life:  and 

5.  Whether  the  proposed  housing  can 
appropriately  be  financed  by  FmH.^. 

D.  This  information  usually  can  be 
furnished  by  the  appHcant  without  hiring 
extensive  professional  "services.  It  shou'd  in- 
fa'..''idl  and  specific  based  on  objective 
in^.-siigalions  and  realistic  estimates. 

III.  Review  of  the  Preapplication 

A.  If  the  proposal  exceeds  the  District 
Director's  approval  authority,  he/she  will 
submit  the  docket  to  the  FmHA  Slate  Dire*  1 1* 
for  ctinsideralion.  If  the  proposal  exceeds  the 
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State  Dirfc  tors  approval  authority,  he/she 
will  semi  the  douket,  iadudiHg  oomments  and 
recommendations  of  the  Diatrict  and  Slate 
OfTice  staffs,  to  the  FmllA  Natkwal  Offioa  in 
Washington.  DC  for  review.  All  cooperative 
housing  proposals  will  be  sent  to  the  National 
Office  for  review. 

B.  The  compleianeBS  and  aoeuracy  of 
information  submitted  with  the 
preappHcation  is  especially  important  wht>n 
reviews  are  necessary  by  PmliA  ofTlces 
remote  to  the  proposed  site  and  without 
dired  knowledge  of  conditions  and 
circumstances  Involved  with  the  project.  The 
description  of  the  planned  housing  must  be 
clear,  complete  and  concise  to  ensure  timely 
reviews  by  FmHA. 

C  When  lh«  reviews  are  oompieled.  the 
District  Director  will  notify  the  applicant, 
using  Form  AD-a22,  "Notice  of  Review  of 
PreappUcatlon  Adton,"  of  PmHA's  deciaion. 

If  it  appear*  a  loan  can  be  made,  the 
District  Director  will  explain  the  additional 
slept  that  will  be  required.  If  favorable  action 
cannot  be  taken  on  the  preapplication.  the 
District  Director  will  explain  why  and  may  be 
able  to  suggest  changes  to  permit  a  loan  to  be 
made. 

IV.  DavalapBf  the  Loon  Docket 

A.  When  an  applicant  is  authorixad  lo 
submit  a  foraial  appUcalion,  the  DiatricI 
Director  will  review  the  items  required  in 
Exhibit  A-ft.  The  amount  of  information 
required  will  vary  based  on  the  complexity 
and  siie  of  the  proposed  project.  The  District 
Director  will  alao  provide  forma  and  guides  to 
assist  the  apjriicaDt  in  recording  required 
infomatioa.  Some  of  the  guides  are  included 
as  exhibita  in  ihi*  handbook.  The  applicant  is 
responsible  for  providing  the  information 
required.  The  Diatrict  Director  will  aaaemble 
thia  iafonnaUan  aad  oampleta  the  docket 

B.  The  foHatwii^  lulgnnatian  wiH  be  helpful 
in  developiit  a  loan  docket  The  first  two 
items  are  appUcable  only  to  nonprofit 
organizatiooa.  The  other  items  apply  to  any 
applicant  bi  additioii,  the  requirements  of 
Exhibit  A-7  of  thia  iaatniction  must  be  met 
when  developing  a  preapplication  and  the 
requirements  of  Exhibit  A-0  must  be  met 
when  developing  an  application. 

1.  Getting  organized  if  applicant  is  a 
nonprofit  organixotkm  and  hag  not  adopteii 
articles  of  Incorporation  and  bylat^s. 

a.  Steering  committee  or  sponsor.  The 
group  may  choose  a  steering  committee  or.  in 
the  case  of  a  cooperative,  a  sponsor  to  act  for 
it  An  attorney  will  usually  be  required  to 
advise  the  organization  on  incorporation  and 
assist  in  developing  the  loan  application.  The 
steering  committee,  or  sponsor,  should  select 
an  attorney  who  is  interested  in  the  proposed 
housing  and  will  render  the  necessary 
services  promptly  for  a  reasonable  fee. 

b.  Articles  of  incorporation  and  byloms. 
PmliA  has  developed  model  articles  of 
incorporation  and  bylaws  for  nonproHl 
organizations.  The  steering  committee,  or 
sponsor,  should  arrange  tm  the  District 
Director  to  meet  with  the  attorney.  The 
District  Director  will  give  the  attorney  copies 
of  the  PmHA  ibmM  artit^  of  incorporation 
and  bylaws  aad  explain  FmHA  requirements- 
Separate  bylaws  have  been  developed  for 
cooperatives  and  for  rental  housing    . 
organizations. 


c  Attorney's  fees.  Reasonable  attorney's 
fees  may  be  included  in  the  FmllA  loan.  A 
written  agreement  between  the  applicant  and 
attorney  is  required.  See  Exhibit  A-1  for  a 
sample  copy  at  an  agreement 

d.  Board  of  directors.  The  steering 
committee,  or  apoiwor,  usually  selects  the 
incorporators  for  the  corporetion.  The  beard 
of  directors  is  reaponsible  for  conducting  the 
corporation's  business,  including  obtaining 
the  loan  and  providing  overall  management 
after  the  housing  is  completed. 

2.  Obtaining  broadly  based  membersMip  for 
rental  housing. 

a.  A  nonprofit  corporation  applying  for  a 
loan  must  have  and  maintain  a  broadly  based 
local  membership,  including  leaders  in  the 
community,  representing  a  variety  of 
interests  in  the  community.  The  members 
may  be  individuals  or  organizations  but  each 
member  is  limited  to  one  vole. 

b.  The  purpose  of  the  broadly  based 
membership  requirement  is  to  obtain 
community  support,  provide  enough  members 
to  be  able  to  rotate  ofTicers  and  members  of 
the  board  of  directors,  protect  the 
Government's  financial  interest  as  mortgagee 
and  provide  assurance  that  the  housing  will 
be  a  success  and  the  purpose  of  the  loan 
carried  out. 

G.  In  RRH  loans  made  to  nonprofit 
organizations  and  public  bodiet.  there  is  no 
profit  incentive.  The  tern  of  the  loan  ntay  be 
for  as  long  as  SO  years.  Hierefore.  factors 
such  as  the  prospect  for  continuous 
competent  management  and  supervision, 
maintenance  and  adequate  commuoity 
support  of  the  housli^  proiect  over  the 
expected  life  of  the  Umh  are  important 

d.  A  membership  list  showing  the  names 
and  addresses  of  each  member  should  be 
maintained  by  the  secretary  of  the 
organization. 

(1)  Number  of  members  required.  The 
organization  should  have  at  least  25 
members.  Tlie  munber  of  members  may  be 
decreased  for  projects  with  less  than  2S  units. 

(2)  Contributions  by  members.  Nonprofit 
corporations  may  require  a  membership  fee 
or  ask  prospective  members  for  a 
oootribution.  This  is  the  method  often  used 
by  nonprofit  corporation  applicants  to  raise 
initial  operating  capital.  However,  no  such 
fee  or  contribution  can  entitle  a  member  or 
prospective  member  to  a  preference  in 
occupancy  of  the  bousing. 

3.  Cooperative  membership. 

a.  Only  those  persons  who  will  reside  in 
the  cooperative  housing  will  be  members  of 
the  cooperative.  The  composition  of  the 
board  of  directors  will  be  drawn  from  that 
membership,  initially  by  appointment  and 
later  by  election  from  the  general 
membership.  The  board  should  be  composed 
of  at  least  S  members. 

b.  The  board  of  directors,  Mith  assistance 
from  the  adviser  to  the  board  (discussed  in  a 
later  section),  will  devise  the  rules  and 
regulations  under  which  the  cooperative  will 
operate.  Additionally,  the  board  will  be 
responsible  for  management  of  the 
cooperative. 

c.  A  membership  list  showing  the  names 
and  addresses  of  each  member  will  be 
maintained  by  the  secretary  of  the 
cooperative. 


d.  Cooperative  ssemberskip  will  require  the 
deposit  of  a  membership  fee  by  each  member 
as  outlined  in  {  1944.215(h)  of  this  subpart. 
The  fee  will  be  retained  by  the  cooperative 
for  as  long  as  the  person  remains  a  member 
of  the  cooperative.  The  fee  will  be  refunded 
lo  the  person  when  membership  ia 
terminated. 

4.  The  applieant  should  coflMnunicate  with 
officials  of  the  community  early  in  the 
development  of  the  proposal  to  explain  the 
benefits  of  the  proposed  housing  lo  the 
community.  This  meeting  will  serve  to 
remove  the  uncertainty  of  the  Impact  of  the 
housing  on  the  community  and  may  aid  in  a 
timely  processing  of  the  preapplication.  The 
support  of  community  onkiah  is  helpful  in 
obtainii>g  environmental  clearances,  possible 
zoning  changes,  favorable  taxation,  etc 

5.  Initial  operating  capital. 

a.  All  applicants  must  have  enough  initial 
operating  capital  to  get  started.  When 
justified.  FmHA  may  include  these  funds  in  a 
loan  made  to  a  nonprofit  organization  or 
public  body.  Initial  operating  capital  should 
be  sufficient  to  pay  such  costs  as  prope.'ly 
and  liability  insurance  premiums,  fidelity 
bond  premiums  when  the  applicant  is  an 
organization,  utility  hook-up  charges  and 
deposits,  maintenance  and  other  equipment, 
lease  forms,  furnishings,  loan  payments  thui 
may  become  due  during  construction  and 
other  initial  expenses. 

b.  At  least  2  percent  of  the  total 
development  cost  of  the  project  is  required 
for  initial  operation  and  noaintenance  costs. 
The  applicant  can  determine  the  amount 
required  by  working  out  a  detailed  budget  of 
income  and  expenses  for  the  period  of  time 
until  the  housing  is  ready  for  occupancy  and 
rental  income  will  be  available.  The  actual 
budget  may  indicate  that  more  than  2  percent 
is  neetled. 

6.  Analysis  of  market  to  determine  demand 
for  rental  housing. 

a.  AppKcants  should  discuss  with  the 
District  Director  the  type  of  market  analysis 
that  will  be  needed.  Applicants  must  comply 
with  paragraph  U  of  Exhibit  A-7  when 
preparing  market  information. 

b.  Exhibits  A-2  and  A-3  are  sample  forms 
which  may  be  modified  by  the  applicant  to 
assist  in  the  assembly  of  the  information  for 
the  market  analysis. 

7.  Planning  ta  serve  the  market. 

a.  Manning  the  housing  to  serve  the  mi>i-Ket 
in  the  community  involves  more  than 
obtaining  a  blueprint  of  the  building,  it 
requires  a  careful  evaluation  of  conditions  in 
the  community  and  careful  planning  lo  assure 
that  the  result  will  be  good  rental  housing 
designed  for  independent  living  at  a  cost 
eligible  tenant  persons  can  afford.  Well 
planned  housing  is: 

(1)  Convenient  attractive,  safe  and 
comfortable. 

(2)  Easily  maintained. 

(3)  i>ocaled  where  tenants  or  members  can 
have  easy  access  to  the  goods  and  services 
they  require  for  daily  living. 

(4)  Planned  to  meet  all  codes,  regulations, 
and  acceptable  construction  practices. 

(5)  Priced  lo  rent  for  no  more  than  the 
prospective  tenants  caa  afford  to  pay. 
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(ft)  Priced  within  an  affordable  range  of  its 
prospective  tenants  and  members. 

(7)  Energy  efficient  and  complies  with 
FmHA's  thermal  performance  standards. 

b.  The  District  Director  and  State  Office 
architect  can  provide  information  that  will 
help  the  applicant  in  planning  the  housing. 

8.  Si.'n  ting  an  architect. 

a.  1  he  services  of  an  architect  are  required 
for  all  housing  projects  which  have  more  than 
five  units.  The  cost  of  a  registered  architect/ 
engineer  may  be  included  in  liie  loan. 

b.  Before  anything  more  than  schematic 
drawings  are  prepared,  the  applicant  and  its 
architect,  the  FmHA  architect/engineer  and 
the  District  Director  should  arrange  a 
meeting.  This  meeting  will  acquaint  the 
applicant's  architect  with  the  purposes  of  the 
housing  and  FmllA's  requirements.  This  will 
be  helpful  in  eliminating  misunderstandings. 
Among  the  topics  that  should  be  discussed 
are: 

(1)  Objectives  of  the  rental  housing 
program. 

(2)  Design  requirements  that  will  produce 
good  housing  at  reasonable  cost. 

(3)  Stages  at  which  FmHA  must  review 
plans  and  specifications. 

(4)  Services  the  architect  will  be  expected 
to  perform. 

(5)  Agreement  between  architect  and 
applicant. 

f.  Selecting  a  site . 

a.  The  location  of  the  housing  is  an 
i.mportanl  art  of  planning  to  serve  the  market. 
Tenants.  Occupants  should  have  easy  access 
to  required  services.  A  desirable  residential 
setting  within  a  rural  community  is  essential. 

b.  Site  cost  is  also  important.  The  total  cost 
of  the  site,  including  the  cost  of 
improvements  and  the  price  of  the  land,  must 
be  considered.  Both  may  be  included  in  the 
loun.  However,  loan  funds  made  available  to 
purchase  land  may  not  exceed  the  present 
nricirket  value  of  the  land  in  its  present 
condition  as  determined  by  an  FmHA 
appraisal. 

c.  Before  buying  a  site,  the  applicant  should 
consult  the  architect  to  determine  the 
suitability  of  the  site  for  the  proposed 
housing.  The  applicant  must  consider  the  site 
requirements  detailed  in  paragraph  111  of 
F.xhibit  A-7  of  this  instruction.  The  applicant 
should  not  enter  into  any  firm  agreement  to 
tiuy  a  site  with  the  expectation  of  receiving 
an  FmHA  loan  without  consulting  with  the 
District  Director  and  prior  to  the  Agency's 
completion  of  the  environmental  impact 
review. 

10.  Uraivings.  specifications  amlcvul 
t'siiinates. 

The  size,  complexity  and  cost  of  rental 
housing  projects  can  vary  from  a  duplex 
located  on  a  small  building  lot  to  a  complei 
of  buildings  located  on  a  site  containing 
several  acres.  The  applicant  must  provide 
drawings  and  specifications  in  accordance 
with  paragraph  IV  of  Exhibit  A-7  of  this 
instruction. 

/;.  Budfiets. 

a.  The  initial  budget  should  cover  the 
(teriod  from  the  d;ite  the  first  construction 
expenses  are  incurred  until  the  end  of  the 
iipplicanfs  first  fiscal  year  following 


completion  of  the  housing.  After  the  final  cost 
estimate  has  been  made  and  the  amount  of 
the  loan  needed  has  been  determined,  a 
budget  for  a  typical  year  should  be 
developed. 

b.  This  budget  should  tie  based  on  a  typical 
annual  operation  after  the  project  is 
occupied.  Budgeting  is  an  important  part  of 
the  management  The  applicant  should  spend 
enough  time  working  on  it  to  assure  that  the 
estimates  are  realistic.  Budgets  will  be 
required  each  year  until  the  FmHA  loan  is 
repaid  in  full.  The  budget  serves  several 
purposes  including: 

(1)  Helps  determine  rental  or  occupancy 
rates. 

(2)  Indicates  financial  soundness. 

(3)  Serves  as  a  guide  for  paying  expenses. 

c.  Form  FmHA  1930-7.  "Statement  of 
Budget  and  Cash  Flow,"  and  its 
accompanying  Exhibit  A-e  are  a  sample 
budget  form  and  utility  allowance  form. 

12.  Loan  resolution  or  loan  agreement. 

When  the  applicant  is  a  corporation  or  an 
individual  applying  for  a  loan  above  certain 
amounts,  a  copy  of  the  required  loan 
resolution  or  loan  agreement  should  be 
obtained  from  and  discussed  with  the  District 
Director  before  the  loan  docket  is  developed. 
Among  other  things,  this  document  outlines 
how  the  income  from  the  housing  is  to  be 
used.  These  requirements  should  be 
understood  at  the  time  the  budget  is 
developed. 

13.  Rental  management  plan. 

A  detailed  management  plan  will  be 
developed  which  will  outline  the  basic 
policies  and  procedures  to  be  followed  and 
the  duties  of  the  officers  and  employees.  The 
applicant  must  manage  the  project  in 
accordance  with  the  requirements  of  Subpart 
C  to  Part  1930  (FmHA  Instruction  1930-C). 

74.  Rental  manager  and  caretaker. 

a.  A  comprehensive  management  program 
is  essential  to  the  successful  operation  of  the 
project.  A  carefully  written  plan  should  be 
developed  in  accordance  with  Exhibit  B  of 
FmHA  Instruction  1930-E. 

b.  The  use  of  an  onsite  manager  should  be 
based  on  the  size  of  the  project.  The  manager 
should  be  readily  available  to  the  tenants. 
The  manager  might  be  one  of  the  tenants  or  a 
member  of  the  board  of  directors  of  a 
nonprofit  corporation.  The  manager's  duties 
should  be  specified  in  the  management  plan. 

c.  The  board  of  directors  of  a  corporation  is 
responsible  for  overall  supervision  and 
management  of  all  its  affairs.  The  board 
should  delegate  actual  operating  and 
management  responsibility  to  committees  or 
individuals  and  meet  often  enough  to  see  that 
enterprise  is  being  managed  successfully. 

15.  Cooperative  self-nwnagi'ment. 

a.  The  success  of  cooperative  housing  will 
depend  on  how  well  the  members  are  able  to 
manage  the  cooperative  themselves  with 
assistance  from  the  adviser  to  the  board.  The 
cooperative  must  first  develop  and  designate 
those  areas  of  responsibilities  to  be  delegated 
to  committees,  a  list  of  the  committees,  and 
the  functions  of  the  committees.  A  copy  of 
this  information  will  be  provided  to  each 
prospective  memiier. 


b.  Participation  on  committees  by  members 
vvili  be  on  a  voluntarj-  basis.  However,  if  it 
appears  a  committee  does  not  have  sufficient 
numbers  for  it  to  adequately  operate,  then 
additional  members  will  be  expected  to 
volunteer  their  lime  and  talents.  Thus, 
participation  on  committees  is  voluntary  up 
to  a  point.  If  a  member  has  experience  in  a 
particular  area,  that  member  should  be 
encouraged  to  join  the  committee  which  will 
benefit  from  his/her  experience.  The 
cooperative  will  need  a  total  commitment 
from  the  membership  in  order  to  assure 
success  of  self-management.  Examples  of  the 
l>'pes  of  committees  which  may  be 
considered  are: 

(1)  Maintenance 

(2)  Croundskeeping 

(3)  Communications 

(4)  Budget  and  finance 

(5)  Rules 

(6)  Recreation 

(7)  Home  service 

c.  If  the  cooperative  is  not  successful  in 
managing  itself,  professional  management 
will  be  hired  by  the  cooperative. 

16.  Occupancy  policies 

a.  Applicants  should  review  carefully  the 
occupancy  requirements  with  the  District 
Director.  Particular  attention  should  be  given 
to  the  following  requirements: 

(1)  The  housing  must  be  open  lo  all  eligible 
tenants  persons  regardless  of  race,  color, 
religion  sex.  National  origin,  age.  handicap  or 
marital  status. 

(2)  The  incomes  of  tenants  and  the  initial 
incomes  of  cooperative  members  must  be 
within  the  maximum  income  limits  approved 
by  FmHA. 

b.  Additional  guidance  concerning 
occupancy  in  congregate  housing  projects  can 
be  found  in  Exhibits  B-10  and  B-lOA  to 
Subpart  C  of  r*art  1930  (FmHA  Instruction 
1930-C). 

17.  Cooperative  board  of  directors. 

The  board  will  essentially  be  the  backbone 
of  the  cooperative  structure.  In  this  capacity 
it  will  be  responsible  for  establishing  the 
policies  and  procedures  which  will  govern 
the  operation  of  the  cooperative  and  for 
enforcing  those  policies  and  procedures.  The 
board  will  be  composed  of  members  of  the 
cooperative  with  the  same  interests  and 
concerns  as  the  general  membership.  For 
instance,  instituting  an  increase  in  the 
occupancy  rates  or  terminating  a  member's 
right  to  cooperative  ownership  because  of 
serious  repeated  violations  of  cooperative 
rules  and  regulations  will  be  the  types  of 
actions  which  a.'-e  taken  by  the  board.  The 
members  of  the  board  will  be  affected  by 
these  same  decisions  since  they  must  adhere 
to  the  same  rules  and  regulations  as  ilie  rest 
of  the  cooperative  community. 

16.  \ihi>!vr  to  the  hoard. 

Kes<denl{s)  of  the  community  who  is  not  a 
memlier  of  the  cooperative  will  serve  as  an 
adviser  to  the  board  during  the  period  cif 
formation  and  until  the  board  of  directors  has 
effertively  demonstrated  its  ability  to  manage 
the  cooperative.  At  that  time,  the  adviser  will 
maintain  close  conlarl  with  the  cooperative 
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and  provide  advioe  and  assislance  as  neaded. 
Hm  adviaer  will  closely  monitor  the 
cooperative  for  at  least  2  years  after  it 
become*  ita  own  manager.  This  time  may 
vary,  depending  on  the  circumstances.  The 
adviser  mtist  be  very  carefully  selected  to 
ensure  thai  adequate  guidance  is  given  to  the 
board.  The  adviser  must  be  able  to  meet 
certain  criteria  in  order  to  provide  the  best 
possible  counsel.  The  Qualifications  for  an 
Adviser  to  the  Board,  the  Adviser 
ResponsibiHtiea,  and  ReKitionship  of  Adviser 
to  Members,  found  at  Exhibits  R,  E-1,  and  F 
of  this  subpart,  should  be  uaed  in  evaluating 
potential  advisers.  While  it  may  not  be 
possible  to  find  some  one  individual  or 
individuals  who  can  meet  all  the 
requirements  outlined,  the  criteria  should  be 
used  as  guides  in  determining  the  best 
candidate.  PmFLA  will  provide  counsel  to  the 
cooperative  during  the  interview  period  and 
must  approve  the  selection  of  the 
individual(s).  We  recognize  the  adviser  will 
require  compensation  for  services  rendered, 
however,  the  amount  paid  should  not 
severely  limit  the  amount  of  patronage 
capital  accruing  to  the  members. 

19.  Management  reserve. 

The  board's  ability  to  manage  the 
cooperative  will  determine  whether  members 
will  receive  equity  from  membeiYhip  in  the 
cooperative.  A  set  rate  for  professional 
management  will  be  assessed  each  month  as 
part  of  the  occupancy  rate  and  will  be 
maintained  in  a  separate  reserve  account.  If 
the  cooperative  is  successful  at  managing  its 
own  affairs  during  the  year,  the  amount 
accumulated  In  the  reserve  will  be  assigned 
equally  to  each  member  at  the  end  of  the  year 
as  patronage  capital.  This  same  procedure 
will  be  followed  each  year,  allowmg  a 
buildup  of  patronage  capital.  If  professional 
management  is  hired  by  the  cooperative  to 
correct  deficiencies  which  have  arisen  from 
poor  self-management,  further  accumulations 
to  the  management  account  will  then  be  used 
to  pay  for  professional  management  and  the 
amount  being  accrued  to  the  members' 
patronage  capital  account  will  be  suspended 
If  the  amount  being  accumulated  for 
managemi^nt  is  not  sufPicient  to  meet  the 
needs,  occupancy  rates  will  be  increased  to 
cover  the  expense  of  management.  When  the 
cooperative  begins  to  again  manage  itself,  the 
assessment  for  the  management  reserve  will 
resume  as  previously  stated.  Any  other 
income  remaining  at  the  end  of  the  year  will 
also  be  assigned  as  patronage  capital. 
Assignment  from  both  of  these  sources  mubt 
be  accomplished  in  accordance  with  the  IRS 
ruling  concerning  patronage  distribution. 
FmHA  rental  assistance  proceeds  are  not  to 
be  used  to  make  the  member's  contribution  to 
the  management  reserve  account.  Therefore, 
the  member  must  have  sufficient  income  from 
which  to  make  this  payment.  If  it  becomes 
necessary  to  hire  full-lime  professional 
management,  then  the  management  fee  will 
be  considered  part  of  the  shelter  cost  and 
thus  eligible  for  RA.  PmHA  will  assist  the 
adviser  to  the  board  in  determining  if  and 
when  professional  management  will  be  hired 
in  lieu  of  self-management.  In  the  event  the 
adviser  and  PmHA  are  unable  to  reach  an 
agreement  regarding  the  hiring  of 


professional  management,  the  ultimate 
decision  will  rest  with  PmHA.  Compensation 
paid  to  the  adviser  will  be  shared  by 
members  through  the  deduction  of  equal 
amounts  from  their  management  reserve 
payments. 

20.  Rules  and  regulations. 

The  rules  dnd  regulations  for  tenants  and 
members  should  be  developed  by  the 
applicant  and  a  copy  included  in  Ibe  loan 
docket. 

21.  Lease  or  occupancy  agree  went 

The  applicant  should  develop  an 
application  form  for  occupancy  and  a  lease  or 
occupancy  agreement  form  in  accordance 
with  the  requirements  of  Subpart  C  of  Part 
1930  (FmHA  Instruction  1930-C).  Exhibit )  of 
this  subpart  is  be  used  as  a  guide  for 
developing  an  occupancy  agreement. 

Copies  of  these  forms  should  be  included  in 
the  loan  docket 

22.  Affirmative  Fair  Housing  Marketing. 

in  order  to  promote  proper  planning  for 
initial  rent-up  and  occupancy,  the  District 
Director  will  meet  with  the  applicant  after 
loan  approval,  preferably  at  the 
preconstruction  and/or  the  prerenl-up  or 
preoci.upancy  conference  to  discuss  the 
Affirmative  Fair  Housing  Marketing  Plan  or 
other  similar  agreement  approved  for  the 
project.  In  the  case  of  a  cooperative,  the 
District  Director  will  discuss  the  Plan  at  the 
preapplication  stage. 

V.  Review  of  Iha  Complete  Docket 

A.  When  the  applicant  has  developed  the 
complete  loan  docket,  it  should  furnish  and 
discuss  the  information  with  the  District 
Director.  Form  AD-625.  the  information  and 
materials  listed  in  Exhibit  A-8  plus  FmHA 
forms  provided  by  the  District  Director 
become  the  loan  docket. 

B.  If  the  docket  is  submitted  to  the  State 
Office  for  consideration,  the  State  Director 
will  indicate  any  special  requirements  that 
need  to  be  met  before  loan  approval  or  loan 
closing. 

C.  Commercial  Tinancing  should  be  used  for 
projects  during  the  interim  construction 
period  if  available  at  reasonable  rates  and 
terms.  FmHA  can  make  a  conditional 
commitment  to  the  interim  lender  that  will 
loan  the  funds  to  finance  the  construction  of 
the  project.  The  commitment  will  be 
conditioned  upon  acceptable  performance  by 
the  bviilder  and  payment  of  all  construction 
bills.  After  the  conditions  have  been  met,  the 
FmHA  loan  will  be  closed  to  pay  the  interim 
construction  indebtedness.  Draws  on  interim 
loan  funds  will  be  made  only  as  needed  and 
will  require  the  joint  approval  of  the 
applicant  and  the  FmHA  District  Director. 

D.  In  other  cases  FmHA  can  make 
advances  of  loan  funds  for  construction,  the 
note  and  mortgage  will  be  signed  by  the 
applicant  and  the  loan  funds  deposited  in  a 
joint  bank  account  at  loan  closing.  The  loan 
funds  are  disbursed  from  the  bank  account  as 
needed.  Checks  on  the  account  must  be 
signed  by  the  borrower  and  countersigned  by 
the  PmHA  District  Director. 


VL  CoBsbuctioa 

The  start  of  construction  is  the  first 
physical  sign  that  the  housing  will  become  a 
reality.  The  construction  period  is  a  most 
critical  period  of  time. 

A.  Competitive  bidding. 

1.  Competitive  bidding  is  recommended 
and  may  be  required  by  PmHA  in  some 
cases,  if  required,  the  State  Director's  letter 
sent  after  the  loan  is  authorized  will  instruct 
the  [district  Director  to  have  the  applicant  or 
its  architect  complete  the  necessary  bid 
documents. 

2.  The  applicant  and  the  architect  should 
invite  competent  contractors  to  bid  on  the 
housing.  If  bids  are  within  the  estimates,  the 
successful  bidder  will  be  selected  and  the 
contract  for  construction  will  be  awarded. 
During  construction,  a  qualified  FmHA 
representative  and  the  applicant  and  its 
architect  will  inspect  the  work  to  protect  their 
resp<>ctive  interests  in  the  project.  Payment 
will  be  made  from  the  FmHA  loan  funds,  or 
interim  loan  funds,  according  to  provisions  in 
the  contract. 

B.  Construction  without  competitive  bidding. 

When  competitive  bidding  is  not  required, 
the  loan  docket  will  include  reliable  cost 
estimates  or  a  Tirm  offer  to  build  from  a 
builder  selected  by  the  applicant.  A  contract 
concurred  with  by  FmHA  will  be  executed  by 
the  applicant  and  the  contractor.  If  full 
architectural  services  are  obtained  by  the 
applicant,  inspection  of  the  work  will  be 
performed  by  the  architect's  staff.  The 
applicant  and  FmHA  will  inspect  the 
construction  to  protect  their  respective 
interests  in  the  project.  Payments  will  be 
made  to  the  contractor  in  accordance  with 
the  terms  of  the  contract. 

C  Starting  construction. 

Construction  should  not  be  started  until  the 
FmHA  loan  is  closed  or  the  PmHA 
commitment  has  been  made  to  the  interim 
lender. 

VII.  Open  House 

Promotion  of  the  housing  availability 
should  start  at  least  90  days  prior  to 
completion.  The  applicant  may  want  to 
create  interest  in  die  housing  and  build  up  the 
list  of  prospective  tenants  or  members  by 
having  a  dedication  ceremony.  This  will 
attract  attention  and  remind  the  local 
residents  of  what  the  housing  means  to  the 
community.  This  is  especially  recommenj|f>d 
for  housing  developed  by  nonproHt 
corporations. 

VIII.  Exhibits 

The  following  exhibits  may  be  used  when 
applicable  and,  if  necessary,  adapted  to  meet 
the  specific  needs  of  applicants. 

Exhibit 

A-1  Legal  Services  Agreement 

A-2  Survey  of  Existing  Rental  Housing 

A-3  Rental  Housing  Survey 

A-4  Cooperative  Housing  Survey 

A-5  Rental  Housing  Survey  Summary 

A-e  Housing  Allowances  for  Utilities  and 
Other  Public  Services 


A-7    faiformatioatobcSiibiinedwitk 
PlMppUcatioa  far  a  Rani  Rental  Hoaaia% 
(RRH)  or  a  Rural  Cooperative  Hoeaiag 
(RCH)  Loan 
A-8    Outline  of  Prefesaioaa]  Market  Study 
A-0    Information  to  be  Submitted  with 
Application  for  a  Rural  Rental  Housing 
(RRH)  or  a  Rural  Cooperative  Houaii^ 
(RCH)  Loan 

36.  Exhibit  A-1  to  Subpart  E  is  revised 
to  read  at  follows: 

Exhibit  A-1 — ^Legal  Services  Agreement 
(For  Cooperative  or  Other  Nonprofit 
OrganiMtions) 

Agreement  made  thia day  o£_ 

19 between  the 


.hereinafter 


called  the  (ownerHboard  of  directora).  and 

.  hereinafter  called  the  attorney. 

witnessetfa: 

Whereas  the  (owner)(board  of  directors) 
intend  to  form  a  cooperative  or  other 
nonprofit  corporation.  h««inafter  called  the 
(corporation)(cooperative).  to  construct  and 
operate  a  rural  housing  project  in 

(Town) 

(County) 

(State) 

and  to  obtain  a  loan  from  the  Farmers  Home 
Administration  to  finance  the  construction, 
and  the  attorney  agrees  to  perform  all  legal 
services  necessary  to  incorporate  the 
(corporation)  (cooperative),  and  to  perform 
all  other  cnstomary  legal  services  necessary 
to  the  organization,  financing,  construction, 
and  initial  operating  of  the  proposed  rural 
housing  project,  au^  services  to  taidode  but 
not  to  be  restricted  to  the  foMowing: 

1.  Prepare  and  file  incorporating  papers 
and  supervise  and  assist  in  taking  other 
necessary  or  incidental  actions  to  create  the 
(corporation)(cooperative)  and  authorize  it  to 
finance,  construct,  and  operate  the  proposed 
housing  project. 

2.  Prepare  for  and  furnish  advice  and 
assistance  to  the  owner,  or  to  the  board  of 
directon  and  offioera  of  the  corporation,  ia 
connection  with  (a)  notices  and  contkKt  of 
meetings;  (b)  preparatioR  of  minales  of 
meetings;  (c)  preparation  of  adoption  of 
necessary  res<4«tfions  in  comection  with  die 
authorization,  financing,  oonstruction.  and 
initial  operation  of  a  rural  housing  proiect  (d) 
special  tax  treatment  applicable  to  housing 
cooperatives:  (e)  necessary  constmctioa 
contracts:  (H  preparation  of  adoption  of 
bylaws  and  related  documents:  (g)  any  other 
action  necessary  for  orgHnizing  the 
(corporation)  (cooperative)  or  financing, 
constructing,  and  initially  operating  the 
proposed  housing  project 

3.  Review  construction  contract  bid-letting 
procedure,  and  surety  and  performance 
bonds. 

4.  Examine  real  estate  titles  and  prepare, 
review  and  record  deeds  and  any  other 
instruments. 

5.  Cooperate  with  the  architect  employed 
by  the  (owner)(board  of  directors)  in 
connection  with  preparation  of  survey  sheets, 
easements,  and  any  other  necessary  title 
documents,  constroction  contracts,  and  other 
instruments. 


6.  Render  legal  opinions  at  raqairedhy  the 
(owner)  (board  of  directort)  or  the  Fanaect 
Home  Adwiniatralion,  United  States 
Department  of  Agricuhura. 

7.  (OwnerNboard  of  directon)  agree  to  pay 
the  attorney  for  professional  aervices  ia 
accordance  with  this  agreement  as  foUowK 


The  feet  to  tie  payable  in  the  followii^ 
manner  and  at  the  following  times: 


The  attorney  states  and  agrees  that  of  the 

above  total  fees, represents  fees 

for  services  in  connection  with  the 
organization  and  incorporation  of  the 
(corpora  tionHcooperative). 

The  (ownerKboard  of  directors)  and  the 
attorney  further  covenant  and  agree  that  if 
upon  organization  and  incorporation,  the 
(corporationKcooperative)  fails  or  refuses  to 
adopt  and  ratify  this  agreement  by 

appropriate  resolution  within days, 

this  agreement  shall  terminate  and 
(ownerKboard  of  directors)  shall  be  liable 
only  for  payment  for  legal  services  rendered 
in  connection  with  such  organizatioo  and 
incorporation. 

Sighted  this day  of 19 . 

Attorney:  

(Owner) 


(board  of  directors) 


Exhibtts  A-«  through  A-8— 
IKedesignated  as  Exhibits  A-5  through 
A-8  respectivelyl 

37.  Exhibits  A-4.  A-5.  A-6.  A-7,  and 
A-8  to  Subpart  E  are  redesignated  as 
Exhibits  A-5,  A-6.  A-7,  A-8.  and  A-9, 
respectively. 

38.  Exhibit  A-4  to  Subpart  E  is  added 
to  read  as  UMowk 


ExfaiUtA- 
Members 


-Potential  Cooperative 


V 


Potential  Cooperative  Members 

Before  attempting  to  answer  these 
questions,  please  read  the  Guidelines  for 
Understanding  the  Principles  of  Cooperative 
Housing.  Now  take  time  to  answer  the 
following  questions  as  honestly  as  you  can. 

(Circle  yes  or  no) 

1.  Are  you  willing  to  share  the 
responsibilities  required  of  a  cooperative 
member?    yes    no 

2.  If  asked,  will  you  serve  on  the  board  of 
directors  or  on  a  committee?    yes    no 

3.  Are  you  willing  to  help  in  maintaining 
the  cooperative  property?    yes    no 

4.  Do  you  now  have  a  better  idea  of  what 
cooperative  housing  really  is?    yes    no 

5.  Do  you  want  to  ask  more  about  the 
cooperative  before  deciding  whether  to  join? 
yes    no 

6.  If  the  answer  to  question  5  is  "yes."  will 
you  come  to  an  information  meeting  to  be 
held  in  town?    yes    no 

7.  Have  you  answered  the  questions 
truthfully?  Did  you  answer  "no"  to  any  of 
questions  1,  2.  or  3?  If  so.  this  type  of  housing 
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is  not  for  yon.  If  you  are  interetted.  please  go 
on  to  cofliplete  the  second  portion  of  thit 
survey. 

1.  How  many  persons  in  jroor  bootebold? 
aduitt children 

2.  Approximate  annual  Incoaw  from  all 
sources:  8 

3.  Are  you  or  memben  of  the  household 
handicapped  or  impaired  and  in  need  of 
specifically  designed  housing  arrangements? 
yes    no 

4.  An  informal  meeting  is  scheduled 
for a.m./pjn..  on , 

19 ,  for  the  purpooe  of  discussing  a 

proposed -unit  cooperative  planned  for 

this  oonununity.  At  that  time  a  repreaentative 
of  the  cooperative  will  be  on  hand  to  answer 
other  questiofu  you  may  have. 

So  that  we  may  know  how  many  persons  to 
expect  at  the  meeting,  we  ask  that  you  give 
us  your  name,  address,  and  phone  munber. 

Name 

Address 


Phone  — 


Exhibit  A-5— lAraended) 

39.  Newly  redesignated  Exhibit  A-5  to 
Subpart  E  is  amended  by  removing  the 
word  "Rental"  from  the  heading  of  the 
Exhibit 

40.  Newly  designated  Exhibit  A-7  to 
Subpart  E  is  amended  by  revising  the 
heading,  the  introductory  text  of 
paragraph  I  A.  by  redesignating 
paragraphs  I B  thrtnigh  I G  as  I E  through 
1 1  respectively,  by  adding  new 
paragraphs  I  B,  I  C  and  I  D,  by  revising 
paragraphs  I  E,  II  A.  II B.  and  II F,  by 
redesignating  paragraphs  II  G  and  II  H 
as  II H  and  II  L  respectively,  by  adding 
new  paragraph  II  G  and  by  revising 
paragraphs  il  I,  IV  A.  and  IV  |  to  read  as 
follows: 

Exhibit  A-7— Infoimatioa  to  be 
Submitted  with  PreappBcatiaa  for  a 
Rural  Rental  Housing  (RRH)  or  a  Rural 
Cooperative  Housing  (RCH)  Loan 


f  *  • 

A.  Financial  statement  for  Rental  Project — 
Each  applicant  roust  submit  a  current,  signed 
and  dated  financial  statement.  The  financial 
statemfnt  must  reflect  sufficient  financial 
capacity  to  meet  the  applicant's  equity 
capital  and  initial  operating  capital 
requirements.  Applicants  may  contritjute 
cash,  free  and  clear  title  to  the  building  site 
or  a  combination  of  both  as  an  equity 
contribution. 

«         •         •         •         • 

B.  Financial  Statements  for  Cooperative 
Members — Each  prospective  member  must 
provide  a  statement  of  monthly  income  and 
expenses  showing  the  repayment  of  debts 
and  whether  those  payments  are  current  The 
statement  must  indicate  that  the  person  will 
have  the  financial  ability  to  meet  the  monthly 
occupancy  rate  requirement  while  still 
meeting  other  monetary  obligations.  FmHA 
Form  1944-38,  Application  for  Cooperative 
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llouaing  AHialance.  may  be  used  for  this 
purpose.  (See  FM]  for  preparation 
instructions.) 

C  The  names  and  addresses  of  persons 
who  have  expressed  an  Interest  in  becoming 
members  of  the  cooperative.  Signature  and 
dale  evidencing  this  interest  from  each 
person  will  be  obtained  to  fully  document  the 
need  for  the  cooperative  housing.  This 
certification  should  contain  a  statement  that 
the  prospective  member  understands  the 
cooperative  type  of  organization  and  the  time 
and  effort  each  member  must  spend  in  its 
operating  and  maintenance.    , 

D.  For  all  cooperative  projects  containing 
over  four  units,  the  applicant  must  submit  an 
Affirmative  Pair  Housing  Marketing  Plan  for 
approval  in  accordance  with  1901.203  of 
Subpart  E  to  Part  1901.  The  plan  must  be 
prepared  in  a  complete,  meaningful, 
responsive  and  detailed  manner. 

E.  Evidence  Concerning  the  Test  for  Other 
Credit — Applicants  other  than  States  or  local 
public  agencies  must  show  that  other  credit  is 
not  available  at  rates  and  terms  that  will 
allow  a  unit  rent  or  occupancy  charge  within 
the  payment  ability  of  the  occupants.  The 
applicant  should  provide  letters  from  local 
real  estate  lenders  stating  the  amount  of  loan 
funds. 

*  *         *         •         « 

U.  •  •  • 

A.  Economic  justification  and  project  size 
should  be  based  on  the  housing  need  and 
demand  from  eligible  prospective  tenants  or 
members  who  are  permanent  residents  of  the 
community  and  its  surrounding  trade  area. 
Since  the  intent  of  the  program  is  to  provide 
adequate  housing  for  the  eligible  permanent 
residents  of  the  community,  temporary 
residents  of  a  community  (such  as  college 
students  in  a  college  town,  military  personnel 
stationed  at  a  military  installation  within  the 
trade  area,  or  others  not  claiming  their 
current  residence  as  their  legal  domicile) 
should  be  discounted  in  determining  need 
and  project  size. 

B.  For  rental  projects  of  20  units  or  more,  a 
detailed  study  based  upon  data  obtained 
from  census  reports,  state  or  county  data 
centers,  individual  employers,  industrial 
directories  or  chambers  of  commerce  is 
required.  The  study  should  include: 

•  *         •         *         • 

F.  For  rental  projects  of  less  than  20  units, 
the  need  for  the  housing  may  be  established 
by  obtaining  signed  expressions  of  interest 
from  50  percent  more  eligible  prospective 
tenants  than  the  number  of  proposed  units. 
Exhibits  A-3  and  A-4  or  similar  forms  may 
be  used  for  the  analysis.  Statements 
evidencing  a  continued  need  for  the  units 
must  be  included  in  the  analysis  of  market. 
These  statements  should  be  based  on 
historical  population  growth  taken  from 
census  reports  or  a  current  housing 
evaluation  by  the  county.  If  this  type  of 
analysis  does  not  adequately  support  the 
need  for  housing  in  a  questionable  market 
area.  FmMA  will  request  that  a  full  market 
study  be  prepared.  The  applicant  will  provide 
a  written,  signed  certification  that  the  survey 
was  performed  in  a  manner  acceptable  to 
FmiiA  and  that  the  results  are  a  true 
portrayal  of  the  survey. 


G.  For  cooperative  housing  proposals, 
market  feasibility  will  be  evidenced  by  the 
names  and  addresses  of  prospective 
members  who  have  definitely  affirmed  their 
intention  of  becoming  cooperative  members 
in  the  proposed  project.  In  the  event  some 
persons  cannot  be  accepted  for  membership 
for  financial  or  other  reasons,  the  cooperative 
should  obtain  more  names  than  the  number 
of  proposed  units  in  order  to  assure  adequate 
feasibility  coverage.  The  Potential 
Cooperative  Members  form  located  at  Exhibit 
A-4  and  in  What  is  Cooperative  Housing? 
may  be  used  for  this  purpose. 
•         •         *         *        • 

I.  A  schedule  of  proposed  rental  or 
occupancy  rates  and,  in  the  case  of  a 
congregate  housing  proposal,  a  separate 
schedule  listing  the  proposed  cost  of  any 
nonsheller  service  to  be  provided  should  be 
included  with  the  market  information. 
***** 

IV. •  *  • 

A.  The  type  of  project  and  structures 
proposed,  such  as  garden  apartments  for 
elderly  and  handicapped  persons: 
townhouses  for  low-  and  moderate-income 
persons:  congregate  housing  for  senior 
citizens  and  handicapped  persons,  or  housing 
designed  for  cooperative  living. 
***** 

J.  A  plot  plan  showing  the  relationship  of 
the  proposed  structures,  the  property  lines, 
streets,  utility  lines,  alleys  and  adjacent 
structures  and  their  uses.  It  should  also  show 
proposed  off-street  parking,  for  the  tenants  or 
members  and  their  visitors.  Other  facilitii^s, 
such  as  private  and  public  walks,  private 
drives  and  recreation  areas  on  and  off  the 
property,  laundry  drying  areas,  and  garbage 
and  refuse  holding  areas  which  are  suflicient 
for  the  period  between  collections  in  the 
neighborhood  should  be  shown. 
***** 

41.  Newly  designated  Exiiibit  A-9  to 
Subpart  E  is  revised  to  read  as  follows: 

Exhibit  A-9 — Information  to  be 
Submitted  with  Application  for  Rural 
Rental  Housing  (RRH)  and  Rural 
Cooperative  Housing  (RCH)  Loans 

The  following  information  is  to  be 
submitted  with  Form  AD-625.  "Application 
for  Federal  Assistance  (Short  Form):" 

1.  Drawings  and  specifications,  including 
any  special  design  features  for  elderly  or 
handicapped  persons. 

2.  A  detailed  cost  breakdown  of  the  project 
for  such  items  as  land  and  rights-of-way, 
building  construction,  equipment,  utility 
connections,  architectural/engineering  and 
legal  fees,  and  on-  and  off-site  improvements. 
The  cost  breakdown  also  should  show 
separately  the  items  not  included  in  the  loan, 
such  as  furnishings  and  equipment.  This 
trade-item  cost  breakdown  should  be 
updated  just  prior  to  loan  approval. 

3.  Information  on  the  method  of 
construction,  the  proposed  contractor  if  a 
construction  contract  is  to  be  negotiated,  and 
the  architectural,  engineering  and  legal 
services  included  in  the  proposal. 

4.  Satisfactory  evidence  of  review  and 
approval  of  the  proposed  housing  by 


applicable  State  and  local  officials  whose 
approval  is  required  by  State  or  local  laws, 
ordinances  or  regulations. 

5.  If  more  than  12  months  have  transpired 
since  the  applicant  submitted  the  market 
analysis,  the  State  Director  may  require  a 
new  one  if  he/she  determines  it  necessary. 

6.  The  cooperative,  or  representative 
thereof,  will  secure  the  signatures  of 
prospective  members  who  have  affirmed 
their  intention  of  moving  into  the  project.  The 
cooperative  may  also  secure  the  membership 
fee,  or  a  partial  deposit  of  the  fee.  at  this 
time. 

7.  For  all  rental  projects  containing  over 
four  units,  the  applicant  must  submit  an 
Affirmative  Fair  Housing  Marketing  Plan  for 
approval  in  accordance  with  S  1901.203  of 
Subpnrt  E  to  Part  1901.  The  plan  must  be 
prepared  in  a  complete,  meaningful, 
responsive  and  detailed  manner. 

8.  If  more  than  12  months  have  transpired 
since  the  applicant  submitted  the  dated 
financial  statement,  the  State  Director  mny 
require  a  new  one  if  he/she  determines  it 
necessary. 

9.  Detailed  operating  budgets  bhowing  a 
schedule  of  proposed  rental  or  occupancy 
rates  for  the  first  year's  operation  and  a 
typical  year's  operation.  "The  first  year's 
budget  should  show  that  the  applicant  has 
sufficient  operating  capital  on  hand  or 
sufficient  planned  income  to  pay  all  operating 
costs  and  meet  scheduled  payments  on  debts 
during  the  planning  and  construction  period 
prior  to  occupancy.  The  typical  year's  budget 
bhould  show  there  will  be  ample  income  to 
pay  essential  operating  costs,  meet  required 
debt  payments  and  permit  accumulation  of 
required  reserves.  Form  FmHA  1930-7, 
"Statement  of  Budget  and  Cash  Flow,"  and 
Exhibit  A-5  of  this  Subpart  (or  similar  forms) 
may  be  used  for  this  purpose.  The  operating 
budKui.<i  should  be  updated  if  necessary  just 
prior  to  loan  approval. 

a.  The  initinl  budgets  should  inc!ud"  ;in 
allowance  of  10  percent  for  vacancies, 
nonp.TjTnenl  of  rent  or  occupiincy  <  haryp  and 
contingency  expenses.  The  allow.)n<:e  in 
subsequent  year  budgets  may  be  adjusted  lo 
be  consistent  with  the  actual  past  experience 
in  vacancy,  nonpayment  of  rent  or  occupancy 
charge  and  contingency  needed  for  the 
project. 

b.  The  budgets  should  provide  for 
accumulating  a  reserve  at  the  r.ifo  of  1 
percent  per  annum  of  the  amount  of  the  loan 
until  a  reserve  equal  to  10  percent  of  the  loan 
is  reached.  Budgets  should  not  include  an 
additional  item  for  dopreciation  since  the 
reserve  account  is  to  provide  funds  for  this 
purpose. 

c.  Cooperative  budgets  should  provide  for 
accumulating  a  management  reserve  at  a  rate 
commensurate  with  normal  management  fees 
appropriate  to  the  area.  The  reserve  should 
be  shown  under  the  management  column. 

d.  All  applicable  taxes,  including  Federal 
and  Slate  income  taxes,  should  be  included 
in  the  budgets  and  separately  identified.  If 
the  applicant  considers  itself  tax-exempt, 
evidence  of  exemption  must  be  included  in 
the  loan  docket  before  the  loan  is  closed.  In 
case  of  a  nonprofit  organization  whose 
articles  of  incorporation  and  bylaws  conform 
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lo  Exhibits  C  and  D  of  this  sub|>art.  evi<ience 
of  exemption  from  Federal  income  tax  need 
not  be  obtained  before  the  loan  is  closed  if 
the  applicant  applies  for  a  determination  of 
exemption  and  agrees  in  writing  to  make  any 
changes  in  its  organizational  documents  tlial 
may  be  required  by  the  Internal  Revenue 
Service  (IRS).  Information  as  to  Federal 
income  tax  exemption  may  be  obtained  from 
the  district  office  of  the  IRS.  An  eligible 
nonprofit  organization  should  ordinarily  be 
able  to  qualify  for  Federal  income  tax 
exemption  under  section  501(c)(4)  of  the 
Internal  Revenue  Code. 

10.  A  description  and  justification  of  any 
related  facilities  to  be  financed  wholly  or  in 
part  with  loan  funds. 

11.  For  RRH  housing,  a  statement  ovtKning 
the  proposed  manner  of  management  of  the 
housing,  such  as  whether  by  owner  or  by 
hired  management  firm  or  agent.  Experience 
and  other  factors  pertaining  to  the 
qualifications  of  the  manager  should  be  set 
forth  and  will  be  taken  into  consideration.  If 
management  will  t>e  performed  by  a  hired 
management  firm  or  agent  ■  copy  of  the 
propoMd  management  agreement  shoold  be 
submitted.  It  must  contain  the  dause  statiRg 
that  it  ia  not  in  fall  force  sod  effect  until 
approved  liy  FmHA. 

12.  For  RCH  housing,  a  statement  ttiat 
riiould  the  cooperative  he  waMe,  after  a  12- 
month  period,  to  show  some  ability  to 
manage  itself  without  professional 
assistance,  professional  management  wiU  be 
obtained  aiud  the  amount  to  be  accumulated 
in  the  reserve  account  will  be  used  to  pay  for 
this  service. 

13.  A  management  plan  which  sets  forth 
clear  and  concise  statements  of  policy 
concerning  management  and  operation  of  the 
project  in  accordance  vrith  the  requirements 
of  paragraph  V  of  Exhibit  B  of  Subpart  C  to 
Part  1930  of  tiiis  chapter.  A  copy  of  the 
proposed  application  for  occupancy,  nvaiting 
lists,  lease,  rental  or  occupancy  agreement, 
and  rules  and  regulations  governing 
administration  and  occupancy  should  be 
attached  to  the  menagemenl  plan.  The 
management  plan  nuist  be  submitted  ia 
writing  and  the  applicant  must  certify  that  it 
is  in  compliaace  with  the  requirements  of 
Subpart  C  to  Part  1930  of  this  chapter. 

14.  A  schedule  of  any  separate  charges  for 
the  use  of  any  related  facilities  and.  in  the 
case  of  congregate  housing,  a  schedule  of  any 
separate  charges  for  nonshelter  services 
(such  as  meals,  personal  care  and 
housekeeping).  These  schedules  should  be 
supported  by  appropriate  operating  budgets 
for  services  to  be  provided. 

15.  When  land  is  being  purchased  or  a 
building  site  will  be  part  of  a  tract  owned  by 
the  appUcant  or  in  any  other  case  when 
necessary  to  clearly  identify  the  property,  a 
satisfactory  survey  of  the  land  to  be  given  as 
security  prepared  by  a  licensed  surveyor  will 
be  included  in  loan  docket  If  necessary,  a 
new  survey  will  be  obtained. 

IB.  For  RCH  housing,  an  executed  copy  of  a 
limited  equity  agreement  which  substantially 
conforms  to  Exhibit  H  to  this  subpart 

17.  For  RCH  housing,  a  completed 
subscription  agreement  which  substantially 
conforms  to  E)diibit  I  to  this  subpart. 


Exhibit  B  to  Subpart  B— (Anended] 

42.  Exhibit  B  to  Subpart  E  is  amended 
by  removing  the  word  "rental"  in  tlie 
first  paragraph. 


43.  Exhibit  C  to  Subpart  E  is  revised  to 
read  as  follows: 

Exhibit  C — Articles  of  Incoiporatioo  for 
Rental  or  Cooperative  Organizatioiis 
(Not  for  Profit) 

We,  the  undersigned,  incorporators,  hereby 
associate  ourselves  together  to  form  and 
establish  a  (corporation)  (cooperative)  not  for 
profit  under  the  laws  of  the  State  of 


First-  The  name  of  the  (corporation) 
(cooperative)  is . 


Second:  The  tocatioo  of  its  principal  |riace 
of  business  in  this  State  is 

County. 
ThM  The  location  of  its  registered  office 

in  this  Slate  is . 

.  County. 


Fourth:  The  name  and  address  of  its 
resident  agent  in  this  State  is 

County. 

Fiftb.This  (corporation)  (cooperative)  is 
organized  not  for  profit  under 

and  the  objects  and 

purposes  to  be  transacted  and  carried  on  are 
to  proonote  the  general  social  «velhue  of  the 
conununity  and  for  that  purpose: 

to  acquire,  construct  provide,  and  operate 
(rental)  (cooperative)  housing  and  related 
facilities  suited  to  the  special  needs  and 
living  requirements  of  eligible  occupants  as 
determined  by  Farmera  Home  Administratioo 
regulations,  witliout  regard  to  age.  race,  color, 
religion,  sex.  marital  status,  physical  or 
mental  handicap  (must  possess  capacity  to 
enter  into  a  legal  contract)  or  national  origin: 
to  acquire,  improve,  and  operate  any  real  or 
personal  property  or  interest  or  right  herein 
or  appurtenant  thereto;  to  aeU.  convey, 
assign,  mortgage,  lease  any  real  and  personal 
property;  to  borrow  money  and  to  execute 
such  evidence  of  indebtedness  and  such 
contracts,  agreements,  and  instruments  as 
may  be  necessary,  and  to  execute  and  deliver 
any  mortgage,  deed  of  trust  assignment  of 
income,  or  other  security  instrument  in 
connection  therevnth:  and  to  do  all  thhigs 
necessary  and  appropriate  for  carrying  out 
and  exercising  the  foregoing  purposes  and 
powers. 

Sixth:  The  number  of  directors  shall  be 
prescribed  in  the  bylaws,  but  shall  not  be  less 
than  five  nor  more  than  nine,* 


'  If  the  statute  under  which  the  cooperative 
housing  project  is  to  be  incorporated  will  permit  it 
is  preferable  to  stale  here  the  minimum  numl>er  of 
directors.  The  actual  number  can  then  be  stated  in 
the  bylaws  wliich  are  more  easily  amended  if  it 
becomes  necessary  to  cliange  the  number. 


Seventh:  The  (corporation)  (cooperative) 
formed  hereby  shall  have  no  capital  stock.  It 
shall  be  composed  of  members  rather  than 
shareholders.  The  conditions  and  regulations 
of  meffll>er8hip  and  the  rights  or  other 
privileges  of  the  classes  of  members  shall  tie 
determined  and  fixed  by  the  bylaws. 

Eighth:  (Rental  Only)  The  corporation  is 
not  organized  for  pectmiary  profit  and  shall 
have  no  power  to  declare  dividends.  No  part 
of  its  net  earnings  shall  inure  to  the  benefit  of 
any  member,  director,  or  individual.  The 
balance,  if  any.  of  all  money  received  by  the 
corporation  from  its  operations,  after 
payment  in  full  of  all  operating  expenses, 
debts,  and  obligations  of  the  corporation  of 
whatsoever  kind  and  natiu-e  as  they  become 
due  shall  be  used  to  make  advance  payments 

on  a  ^ owed  by  the 

corporation,  to  lower  the  lease-rental  charge 
to  occupants  of  the  housing,  to  provide 
additional  housing  and  related  facilities,  or 
for  some  related  purpose. 

Eighth:  (Cooperative  Only)  The  cooperative 
is  not  organized  for  pecuniary  profit  and  shall 
have  no  power  to  declare  dividends.  The 
balance,  if  any.  of  all  money  received  l>y  the 
cooperative  from  its  operations,  after 
payment  in  full  of  all  operating  expenses, 
debts,  and  obligations  of  the- cooperative  of 
whatsoever  kind  and  nature  as  they  become 
due.  shall  accumulate  in  an  interest-bearing 
account  but  l>e  equally  assigned  lo  each 
member  as  patronage  capitaL 

Ninth:  The  name  and  place  of  residence 
(post  office  address)  of  each  of  the 
incorporatora  and  initial  directora  until  the 
first  annual  meeting: 
Inporporators 


Directors 

Tenth:  (Rental  Only)  In  the  event  of 
dissolution  of  this  corporation,  or  in  the  event 
it  shall  cease  to  carry  out  the  objectives  and 
purposes  herein  set  forth,  all  business, 
property,  and  assets  of  the  corporation  shall 
go  and  be  distributed  to  one  or  more  such 
nonprofit  corporations  or  municipal 
corporations  as  may  be  selected  by  the  Ixwrd 
of  directors  of  this  corporatioa  to  be  used  for 
and  devoted  to  the  purpose  of  carrying  on  a 
nonprofit  housing  project  for  such  raral 
residents  or  other  purposes  to  promote  the 
general  social  welfare  of  the  community.  In 
no  event  shall  any  of  the  assets  or  property. 
in  the  event  of  dissolution  thereof,  go  or  be 
distributed  to  members,  either  for  the 
reimbursement  of  any  sum  subscribed, 
donated,  or  contributed  by  such  members  or 
for  any  other  purposes,  provided  thai  nothing 
herein  shall  prohibit  the  corporation  from 
paying  its  just  debts. 

Tenth:  (Cooperative  Only)  In  the  event  of 
dissolution  of  this  cooperative,  or  in  the  event 
it  shall  cease  to  carry  out  the  objectives  and 
purposes  herein  set  forth,  all  business, 
property,  and  assets  of  the  cooperative, 
except  members'  patronage  capital  and 
membership  fees,  shall  be  used  for  providing 
low  income  rental  housing  or  other  purposes 
to  promote  the  general  welfare  of  the 
community.  In  no  event  shall  any  of  the 
assets  or  property,  in  the  event  of  dissolution 
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thereof,  go  or  be  dislribuled  to  members, 
except  that  the  membership  fee  and  money 
accrued  to  members  in  their  patronage 
capital  account!  shall  be  paid  to  members 
prior  to  conversion  or  satisfaction  of  the 
Government's  debt. 

Eleventh;  (Cooperative  Only)  At  any  time 
prior  to  dissolution  the  member  wishes  to 
terminate  membership  in  the  cooperative, 
money  which  has  accrued  in  the  member's 
patronage  capital  account  and  the  mnmber's 
membership  fee  shall  be  paid  to  the  member 
provided  the  member's  occupancy  account  is 
not  delinquent  and  that  any  other  charges  to 
which  the  member  is  liable  are  paid. 

Twelfth:  The  duration  of  the  existem*  of 
this  corporation  shall  be  perpetual.' 

In  testimony  whereof.  We  have  here  unto 
subscribed  our  names  on 19_  -.. 


(Insert  acknowledgement  or  other  form  if 
required  by  State  law.) 
«         •         •         *         • 

29.  Exhibit  D  of  Subpart  E  is  amended 
by  revising  the  heading  to  read: 

Exhibit  D— Bylaws  (Except  Cooperative) 

30.  Exhibits  D-1.  E,  E-1.  F.  G.  H.  and  I 
of  Subpart  E  are  added  to  read  as 
follows: 

Exhibit  D-1— Bylaws  (Cooperative) 

Bylaws  Of 

(A  Nonprofit  Cooperative  Corpornfion) 

Article  I 

Office 

Section  1.01.  Principal  Office. 

The  principal  place  of  business  of  the 

cooperative  in  the  Stale  of shall 

be  located  at  _. ..  County  of 


Section  1.02.  Registered  OfHce  and  Agent. 

Article  II 

Members 

Section  2.01.  Eligibility  for  Membership. 

Any  natural  person  who  is  approved  by  the 
coopcralive  under  its  rules  and  regulations  by 
the  board  of  directors  shall  be  eligible  for 
membership,  provided  that  he/she  executt-s  a 
Subscription  Agreement  and  Occupancy 
Agreement  in  the  usual  form  employed  by  the 
cooperative  covering  a  specific  unit  in  the 
housing  project. 

Svctinn  2.02.  Approviil  of  Applications  for 
Membership. 

All  subsequent  applications  for 
membership  shall  be  approved  at  any  special 
or  regular  meeting  of  the  board  of  directors, 
when  a  quorum  is  present,  by  a  majority  vote 
of  the  board  members. 


Section  2.03.  Membership  Certificates. 

The  board  may  provide  for  the  issuance, 
and  determine  the  form  of,  certiricates 
evidencing  membership  in  the  cooperative. 
Such  certificates  shall  state  that  the 
cooperative  is  organized  under  the  laws  of 

the  State  of .the  cooperative's 

lien  rights  against  such  membership  as  set 
forth  in  these  Bylaws,  shall  be  signed  by  the 
president  and  the  secretary,  sealed  with  the 
seal  of  the  cooperative,  and  consecutively 
numbered.  The  name  and  address  of  each 
member  and  the  date  of  cooperative.  If  a 
certiTicate  becomes  lost,  mutilated,  or 
destroyed,  a  new  certificate  may  be  issued 
upon  such  terms  and  conditions  as  the  board 
may  determine. 

Section  2.04.  Lien. 

The  cooperative  shall  have  a  lien  on  the 
outstanding  memberships  in  order  to  secure 
payment  of  any  sums  which  shall  be  due  or 
become  due  from  the  holders  for  any  reason 
whatsoever,  including  any  sums  due  under 
any  occupancy  agreements. 

Section  2.05.  Voting  Rights. 

Each  member  shall  be  entitled  to  one  vote 
on  each  matter  submitted  to  a  vote  of  the 
members.' 

Section  2.06.  Patronage  Capital. 

All  funds  accruing  to  the  cooperative 
during  the  year,  above  and  beyond  the  costs 
and  expenses  of  operating  the  cooperative, 
■hall  be  assigned  to  each  member  on  the 
books  of  the  cooperative  as  patronage  capital 
at  the  end  of  each  fiscal  year.  These 
patronage  capital  funds  may  not  be  removed 
from  the  patronage  capital  account  except  in 
payment  to  members  upon  termination  of 
membership.  Any  member  not  wishing  to 
renew  the  Occupancy  Agreement  will  be 
entitled  to  receive  the  patronage  capital 
assigned  to  the  meml)er  on  the  books  of  the 
cooperative.  Likewise,  members  terminated 
because  of  violation  of  these  bylaws  may 
receive  his/her  patronage  capital  pursuant  to 
provisions  of  section  2.07. 

Section  2.07.  Termination  of  Membership. 

A  member  may  be  suspended  or  expelled, 
for  violation  of  rules  set  forth  in  the 
Occupancy  Agreement  or  these  bylaws,  by 
the  vote  of  not  less  than  a  majority  of  the 
board  of  directors,  provided  the  member  has 
been  informed  in  writing  of  the  charges 
preferred  against  the  member  at  least  ten 
days  before  such  meeting.  The  member  shall 
be  given  an  opportunity  to  be  hoard  at  such 
meeting.  Upon  termination  of  membership 
rights  under  the  Occupancy  Agreement,  the 
member  shall  be  required  to  deliver  promptly 
to  the  cooperative  his/her  membership 
certificate  and  Occupancy  Agreement 
endorsed  as  required  by  the  cooperative.  The 
retiring  member  then  shall  be  entitled  to 
receive  the  amount  determined  in  accordance 
with  the  provisions  of  section  2.10  less  the 
following  amounts  (the  determination  of  such 
amounts  by  the  cooperative  to  be  conclusive): 

a.  Any  amounts  due  to  the  cooperative 
from  the  member  under  the  Occupancy 
Agreement; 


'  DufHtion  ihould  be  perpfflual.  or  lon){  Hnouxh  tn 
cover  the  period  of  the  loan  plus  5  year*. 


■  In  the  case  of  joint  membenihip.  eai.h  memt>er 
sliall  be  entitled  to  cast  a  one-lialf  vole. 


b.  The  cost  or  estimated  cost  of  all  deferred 
maintenance,  including  painting, 
redecorating,  floor  Tinishing,  and  such  repairs 
and  replacements  as  are  deemed  necessary 
by  the  cooperative  to  place  the  dwelling  unit 
in  suitable  condition  for  another  occupancy; 
and 

c.  Legal  and  other  expenses  incurred  by  the 
cooperative  in  connection  with  the  default  of 
such  member.  In  the  event  the  retiring 
member  fails,  within  a  10-day  period  after 
demand,  to  deliver  to  the  cooperative  his 
endorsed  membership  certificate,  the 
membership  certificate  shall  be  deemed  to  be 
canceled  and  may  be  reissued  by  the 
cooperative  to  a  new  member. 

Section  2.08.  Resignation. 

Any  member  may  choose  not  to  renew  the 
Occupancy  Agreement  by  notifying  the 
cooperative  4  months  in  advance  of  the 
renewal  date. 
Section  2.00.  Transfer  of  Membership. 

Membership  in  this  cooperative  is  not 
transferable  or  assignable  except  to  the 
cooperative  unless,  upon  death  of  a  member, 
his/her  membership  in  the  cooperative 
passes  by  will  or  intestate  distribution  to  a 
member  of  the  immediate  family.  This  is 
conditioned  upon  the  person's  eligibility  and 
approval  for  membership  according  to  FmMA 
regulations  and  by  his/her  assuming  in 
writing  the  terms  of  the  Subscription 
Agreement  and  Occupancy  Agreement  within 
60  days  after  member's  death  and  payment  of 
such  Hebts. 

Section  2.10.  Transfer  Value. 

Whenever  a  membership  is  transferred  to 
the  cooperative,  the  term  "transfer  value" 
shall  mean  the  sum  of: 

a.  The  membership  fee  paid  by  the  member 
on  the  books  of  the  cooperative,  and 

b.  The  amount  of  the  pafronage  capital 
which  has  accrued  to  the  member  during  his/ 
her  period  of  membership  as  shown  on  the 
books  of  the  cooperative. 

Section  2.11.  Subscription  Fees. 

All  subscription  funds  shall  be  deposited 
promptly  without  deduction  in  a  special 
account  or  accounts  of  the  cooperative  as 
escrow  or  trustee  for  the  subscriber's 
membership.  These  funds  shall  not  be 
corporate  funds,  but  shall  be  held  solely  for 
the  benefit  of  the  subscribers  until 
transferred  to  the  account  of  the  cooperative 
as  hereinafter  provided.  Such  special  account 
or  accounts  shall  be  established  with  a 
banking  institution  where  deposits  are 
insured  by  an  agency  of  the  Federal 
Government.  Such  funds  shall  be  subject  to 
withdrawal,  or  transfer  to  the  account  of  the 
cooperative,  or  disbursed  in  a  manner 
directed  by  the  cooperative  only  upon 
certification  by  the  president  and  secretary  of 
the  cooperative  as  indicated  below  that: 

(a)  The  subscription  agreement  of  a  named 
applicant  has  been  terminated  pursuant  to  its 
terms  and  such  withdrawal  is  required  to 
repay  the  amount  paid  by  him  under  such 
agreement;  or 

(b)  A  sufHcient  number  of  applicants  for 

dwelling  units  has  not  been 

established  and  such  withdrawal  is  required 
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to  ri'puy  established  applicants ihe  amounts 
piiid  by  them:  or 

|r)  Applicants  for  dwelling  units 

have  signed  subscription  agriTments.  have 
Ix-en  approved  as  to  their  eligibility  by  the 
l)oard  of  directors,  and  have  paid  the; 
Btibscnption  price  in  full  urmade  at  least  a 
ddwnpayment  on  their  subscription 
Imembership)  fee.  If  these  requirements  havf 
been  met  and  the  mortgage  loan  has  been 
scheduled  for  closing,  the  entire  amount  of 
'he  funds  in  the  subscription  escrow  account 
nuiy  be  transferred  to  the  cooperative  which 
shall  at  that  time  deliver  membership 
certificates  to  all  members. 

.Article  III 

Meet inifs  of  Members 

Section  3.01.  Annual  Meeting. 

An  annual  meeting  of  the  members  shall  be 
on  the  of  the 

each  year,  beginning  with 


held  at 
month  of 

the  year  19         at  the  hour  of 
o'clock,     .ni..  for  the  purpose  of  electing 
directors  and  for  the  transaction  of  such  other 
business  as  may  come  before  the  meeting.  If 
the  day  fixed  for  the  annual  meeting  shall  be 
a  legal  holiday  in  said  State,  such  meeting 
shall  be  held  on  the  next  succeeding  business 
day.  If  the  election  of  directors  sha!!  not  lip 
held  on  the  day  designated  herein  for  any 
annual  meeting,  or  at  any  adjournment 
thereof,  the  board  shall  cause  the  election  to 
be  held  at  a  special  meeting  of  the  members 
as  soon  thereafter  as  convenient. 

Section  3.02.  Special  Meetings. 

Special  meetings  of  the  rnembers  may  l)e 
(ailed  by  the  president,  the  board  or  not  less 
than  one-fourth  of  the  members 

Siction  3  03.  Place  of  Meeting. 

The  board  of  directors  may  designate  any 
place  within  or  not  more  than  .  miles 

from  as  the  place  for  an 

annual  meeting  or  for  any  special  meeting 
called  by  the  board. 

Section  3.04.  Notice  of  .Meetings. 

Written  or  printed  notice  slating  the  plat.e. 
day.  and  hour  of  any  meeting  of  members 
shall  be  delivered  either  personally  or  by 
ma'l.  to  each  member  entitled  to  vote  at  such 
mf  i'tui;;.  not  less  than  ten  or  more  than 
tuenty  days  before  the  date  of  such  mec^ting. 
I:y  or  at  the  direction  of  the  president,  or  the 
secretary,  or  the  officers  or  persons  calling 
the  meeting.  In  case  of  a  special  meeting  or 
when  required  by  statute  of  the.se  bylaws,  the 
purpose  or  purposes  for  which  the  meeting  is 
called  shall  be  stated  in  the  notice.  If  mailed, 
the  notice  of  a  meeting  shall  be  deemed  to  be 
delivered  when  deposited  in  the  United 
States  mail  addressed  to  the  meml>er  at  the 
address  as  it  appears  on  the  records  of  the 
cooperative,  with  postage  thereon  prepaid. 

Section  3.05.  Informal  Action  by  Memtiers. 

Any  action  required  by  law  to  be  taken  at  a 
meeting  of  the  members,  or  any  action  which 
may  be  taken  at  a  meeting  of  the  members, 
may  be  taken  without  a  meeting  upon  written 
consent  or  approval  of  all  the  members, 
setting  forth  the  action  so  taken. 


Section  3.06.  Quorum. 

At  such  a  meeting  a  quorum  shall  consist  of 
40  percent  *  of  the  members,  or  twice  the 
number  of  directors,  whichever  is  greater.  If  a 
quorum  is  not  present  at  any  meeting  of 
members,  a  majority  of  the  members  present 
may  adjourn  the  meeting  from  time  to  time 
without  further  notice. 

Section  3.0".  Proxies. 

(a)  At  any  meeti.^g  of  the  nieiiibers.  a 
member  entitled  to  vote  may  vote  by  proxy 
executed  in  writing  by  the  member.  No  proxy 
shall  be  valid  after  eleven  months  from  the 
dale  of  its  execution.  A  proxy  may  be 
cancelled  by  notice  executed  by  the  member 
with  like  formality  and  delivered  to  the 
secretary. 

(b)  At  each  meeti.ng  of  the  members,  every 
member  shall  be  entitled  to  vote  in  person  or 
by  proxy  and  shall  be  entitled  to  cast  one 
vote.  The  votes  for  Directors  shall  be  by 
ballot.  Only  the  person  in  whose  name 
membership  is  standing  in  the  books  of  the 
cooperative  on  the  day  of  such  meeting  shall 
be  entitled  to  vote  in  person  or  by  proxy.  If 
the  membership  is  jointly  owned,  co- 
members  are  limited  to  one-half  vote  each. 

(c)  For  any  person  to  represent  a  member 
by  proxy,  such  person  must  submit  a  power 
of  attorney  to  the  secretary  of  the  board  for 
examination  at  least  one  hour  before  the  time 
of  meeting.  When  the  secretary  has  certified 
the  power  of  attorney  is  in  good  order,  the 
proxy  holder  shall  have  the  right  to  do  any 
and  all  things  which  might  be  done  by  the 
member  were  the  member  present  in  person, 
which  right  shall  include  the  establishment  of 
a  quorum  and  the  organizing  of  any  meeting. 

Article  IV 

Board  of  Directors. 

Section  4.01.  General  Powers. 

The  affairs  of  the  cooperative  shall  be 
managed  by  its  board  of  directors. 

Section  4.01.  Powers  and  Duties. 

The  board  of  directors  shall  have  all  the 
powers  and  duties  necessary  for  the 
administration  of  the  affairs  of  the 
cooperative  and  may  do  all  such  acts  and 
things  as  are  not  by  law  or  by  these  bylaws 
directed  to  be  exercised  and  done  by  the 
members.  The  powers  of  the  board  of 
directors  shall  include  but  not  be  limited: 

a.  To  accept  or  reject  all  applicitions  for 
membership  and  admission  to  occupancy  of  a 
dwelling  unit  in  the  cooperative  housing 
project,  either  directly  or  through  an 
authorized  representative: 

b.  To  establish  monthly  occupancy  charges, 
subject  to  approval  of  FmHA.  as  provided  for 
in  the  Occupancy  Agreement  and  based  on 
an  operating  budget  formally  adopted  by  the 
board: 

c.  To  engage  an  agent  or  employees, 
subject  to  the  approval  of  FmHA.  for  the 
management  of  the  project  under  such  terms 
as  the  board  may  determine: 

d.  To  authorize  the  recording  of  patronage 
capital  assignments  on  the  cooperative's 
books  to  members: 


e.  To  termini! ti-  memlirrship  and  occupancy 
rights  for  cause:  and 

f.  To  pnimulgo^f  sr.th  rules  and  re^iil.ilions 
pertaining  to  use  and  occupancy  of  the 
premises  as  may  l)e  deemed  pniper  and  are 
consistent  with  these  bylaws  and  the 
Certificate  of  Incorporation  and  v%ith  any 
requirements  of  FmH.A  while  mortgagee. 

The  affairs  of  the  cooperative  shall  lie 
managed  by  its  board  of  directors. 

Section  4.02.  Number.  Tenure,  and 
Qualifications 

The  number  of  directors  shall  lie  .■' 

The  directors  elected  at  the  annual  meeting  to 
succeed  the  directors  named  in  the  .Articles  ol 
Incorporation  shall  be  elected  for  a  term  ot 
one  year. 

Section  4.03.  F.iection  and  Term  of  Office. 

The  term  of  the  directors  named  in  the 
Cerlificale  of  Incorporation  shall  expire  v%hen 
their  successors  have  been  elected  at  the  first 
annual  meeting  or  any  special  meeting  railed 
for  that  purpose.  For  a  board  of  five  (5| 
directors,  the  first  annual  meeting  of  the 
members  ;l:c  icim  of  office  of  two  [Z] 
directors  shall  be  fived  for  two  (21  years,  and 
the  tenr  of  office  of  one  (1)  director  shall  be 
fixed  at  (1)  year.  At  the  expiration  of  the 
initial  term  of  office  of  each  respective 
director,  his/her  successor  shall  be  elected  to 
serve  a  term  of  office  for  three  (3)  years.  The 
directors  shall  hold  oft'ice  until  their 
successo.'^  have  been  elected  and  hold  their 
first  meeting.  (If  a  larger  board  of  directors  is 
contemplated,  the  terms  of  office  should  lie 
•stablished  in  a  similar  manner  so  that  they 
will  expire  in  different  years.)  Ttie  term  of 
any  director  who  becomes  more  than  30  days 
delinquent  in  payment  of  his  occupancy 
charges  shall  be  automatically  terminated 
and  the  remaining  directors  shall  appoint  h's 
successor  as  provided  in  Section  4.11. 

Section  4.04.  Organization  Meeting. 

The  first  meeting  of  a  newly  elected  board 
of  directors  shall  be  held  within  ten  (10)  days 
of  election  at  such  place  as  shall  be  fixed  by 
the  directors  at  the  meeting  at  which  such     '^ 
directors  were  elected.  No  notice  shall  Ik- 
necessary  to  the  newly  elected  directors  in 
order  legally  to  constitute  such  meeting, 
providing  a  majority  of  the  whole  board  shall 
be  present. 

Section  4.05.  Notice. 

Notice  of  any  spet-icl  meeting  of  the  board 
shall  be  given  at  least  2  days  previously 
thereto  by  written  ni  tice  delivered 
personally,  or  4  days  notice  sent  by  mail  or 
telegram,  to  each  director  at  the  director's 
address  as  shown  on  the  records  of  the 
cooperative.  Any  director  may  waive  notice 
of  any  meeting.  The  attendance  of  a  director 
at  any  meeting  shall  constitute  a  waiver  of 
notice  of  such  meeting,  except  where  a 
director  attends  a  meeting  for  the  express 
purpose  of  objecting  to  the  transaction  of  any 
busine.=s  because  the  meeting  is  not  lawfully 
called  or  convened.  The  business  to  be 
transacted  at  the  meeting  need  not  lie 


°  Fur  large  orjtdnizaliuns.  a  sniullcr  figure  may  tx- 
used  if  it  will  not  result  in  u  quorum  of  less  than  20 
memlw.'s 


•'  \uml>er  of  diriTlors  ni  jsl  be  not  less  Itian  5  atiit 
must  be  selected  by  a  proredurt  that  insures  that 
Itie  interest  of  minorities  and  women  are  iidpqu.ilflv 
represpptcd 
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■pccifiMi  In  th«  DOliG*  or  waiver  of  notica  of 
■uch  mooting,  unlets  •pectficoUy  roqoirod  by 
law  or  IhoM  byUwt. 

Section  4XS.  RogwUr  Meeflngt. 

Regular  maatlnce  of  the  board  of  directors 
shall  be  held  each  month  at  such  time  and 

place  within miles  of . 

Notice  of  regular  meetings  of  the  board  of 
directors  shall  be  given  to  each  director, 
personally  or  by  mail,  telephone  or  telegraph, 
at  least  5  days  prior  to  the  day  named  for 
such  meeting. 

Section  4.06.  Special  Meetings. 

Special  meeting  of  the  board  may  be  called 
by  or  at  the  reciaest  of  the  president  and  shall 
be  called  by  the  secretary  at  the  request  of 
any  two  directors.  The  authorized  person  or 
persons  calling  a  special  saaeting  at  the  board 
may  fix  any  place  within  or  not  more  than 

miles  from as  the  place  for 

holding  such  meeting. 

Section  AM.  Special  Meetings. 

Special  meeting  of  the  board  may  be  called 
by  or  at  the  raquast  of  the  president  and  shall 
be  called  by  die  sacretaiy  at  the  raqnest  of 
any  two  directors  on  throe  days  notice.  Such 
notice  shall  be  by  mail.  talephJane  or 
telegraph  and  akaU  stata  dM  tiaa,  place  (aa 
provided  be)ow>  and  pwrpooo  of  meeting.  The 
authorised  parsuo  or  persona  oalling  a  special 
meeting  of  the  board  may  fix  any  place 

within  or  not  more  than miles  from 

aa  the  place  for  holding  such 

nweting. 

Section  4.07.  Waiver  of  Notice. 

Before  or  at  any  meeting  of  the  board  of 
directors,  any  director  may.  in  writing,  waive 
notice  of  sudi  meeting  and  such  waiver  shall 
be  deemed  eqtiivalent  to  the  giving  of  such 
notice.  Attendance  by  a  director  at  any 
meeting  of  the  board  shall  bo  a  waiver  of 
notice  by  him/her  of  tho  timo  and  place 
thereto.  If  all  directors  are  piesoot  at  any 
meeting  of  the  board,  no  notice  shall  be 
required  and  any  business  may  be  transacted 
at  such  meetiiig. 

Section  4.08.  Quorum. 

A  ma|ority  of  the  board  shall  constitute  a 
quorum  for  the  Iranaaction  of  bosinese  at  any 
meeting  of  tho  board:  but  if  lesa  than  a 
maiorily  of  the  directors  ta  praaent  at  said 
meeting,  a  maiority  of  the  directors  present 
may  adjourn  the  meeting  from  time  to  time 
without  further  notice. 

Section  4.00.  Fidelity  Bonds. 

The  board  of  directors  shall  require  thai  all 
officon  dnd  employees  of  the  cooperative 
handlinj;  or  responsible  for  cooperative  or 
trust  funds  shall  furnish  adequate  fidelity 
bonds.  The  premiums  on  such  bonds  shall  be 
paid  by  the  cooperative. 

Section  4.10.  Manner  of  Acting. 

The  act  of  a  majority  of  the  directors  at  a 
meeting  at  which  a  quonim  is  present  shall  be 
the  act  of  the  board,  unless  the  act  of  a 
greater  number  is  required  by  law  or  by  these 
bylaws.  The  board  may  aiso-act  by  written 
consent  of  all  die  directors  of  the  cooperative 
setting  forth  the  action  taken. 

Section  4.11.  Vacancies. 

Any  vacancy  occurring  on  the  board  shall 
be  filled  by  the  board  until  the  next  meeting 


of  the  members  and  until  a  successor  has 

been  elected  by  the  members  to  fill  a 

vacancy.  Such  person  shall  be  elected  lor  the 

unexpired  term  of  ofRco  of  the  predecessor  in 

ofnce. 

Section  4.12.  Directors— Removal  from  OfBce. 

A  director  may  be  removed  from  ofCce  for 
violation  of  these  bylaws  or  rules  set  forth  in 
the  Occupancy  Agreement,  by  the  vote  of  not 
less  than  three-foorths  of  the  members 
present  at  a  meeting  of  the  members, 
provided  notice  of  such  proposed  action  shall 
have  been  duly  given  in  the  notice  of  the 
meeting  and  provided  the  director  has  been 
informed  in  writing  of  the  charges  preferred 
against  the  director  at  least  10  days  before 
such  meeting.  The  director  involved  shall  be 
given  an  opportunity  to  be  heard  at  such 
meeting.  Any  vacancy  created  by  the  removal 
of  a  director  shall  be  filled  by  a  maiority  vote, 
which  may  be  taken  at  the  same  meeting  at 
which  such  removal  takes  place. 
Section  4.13.  Compensation. 

Directors  shall  not  receive  any 
compensation  for  their  services  aa  directors. 

Section  4.14.  Directors — Absence  from 
Meetings. 

Any  director  who  ia  absent 

from consecutive  meetings  without 

excuse  satisfactory  to  the  board  sbaD  be 
deemed  to  have  surrendered  the  office  of 
director. 

Section  4.15.  Directors — Residuary  Powers. 

The  board  shall  have  the  powers  and 
duties  necessary  or  appropriate  for  the 
administration  of  the  affairs  of  the 
cooperative.  All  powers  of  the  cooperative 
except  those  specifically  granted  or  reserved 
to  the  members  by  law,  ths  Articlea  of 
Incorporatioa,  or  these  bylaws  shall  be 
vested  in  the  board. 

Section  4.18.  Adviser  to  tho  Board. 

The  adviser  to  the  board  wiB  be  a  member 
(or  members)  <rf  the  comaumity  who  is  not  a 
member  of  tho  cooperative,  hi  that  capacity, 
the  individual  will  be  reaponsibie  for 
maintaining  regular  contacts  with  the  board 
as  well  as  being  available  to  respond  to 
special  needs  of  tbe  board  at  mutually 
agreeable  timea.  The  adviser  will  guide  the 
board  in  its  role  of  self-manager  until  such 
time  as  ths  adviser  and  PmHA  determine  that 
such  close  guidance  is  no  longer  necessary, 
usually  not  to  exceed  2  years.  At  that  time, 
the  adviser  will  continue  to  counsel  the  board 
as  appropriate.  If  it  is  apparent  to  the  adviser, 
during  this  second  phase  of  converting  to 
self-management,  that  the  cooperative  is 
unable  to  assume  such  a  responsibility,  the 
adviser  will  again  esubliah  the  doso 
supervisioo  required  in  theffavt  phase  of 
operation.  The  ultimate  goal  of  tlie  adviaer 
and  the  board  is  to  achieve  self-management 
for  the  cooperative,  if  thia  goal  cobdoI  be 
realised  within  a  timeframO  determined 
during  the  first,  or  subsequient,  year  of 
operation,  then  the  management  rieserve 
funds  will  be  used  to  hire  professional 
management,  thus  relieving  the  adviser  of 
his/her  responsibilities. 


AflldoV         Mi....  -.r.  .-. 

Officers 

Section  &A1.  Officers. 

Tbe  officers  of  tho  cooparattve  shall  be  a 
president,  a  vice  preaideat,  a  sacielaiy.  ond  a 
treasuror.  The  boord  ssay  elect  gr  anpoint 
such  other  officsn  oS  M  diall  dsea  desirable, 
such  officers  to  have  dw  authority  and 
perform  the  duties  preacribod.  fraas  time  to 
time,  by  the  board.  The  offloea  of  sacniary 
and  treasurer  may  be  combined  and  held  by 
one  person. 

Section  5.02.  Election  and  Terra  of  Office. 

(a]  The  officers  of  the  cooperative  specified 
in  Section  5.01  shall  be  elected  from  the 
membership  of  the  board  by  the  board  at  its 
annual  meeting  or  as  soon  thereafter  as 
feasible.  New  officers  may  be  ciealed  and 
filled  at  any  meeting  of  the  board.  Each 
officer  shall  hold  oii^  until  the  next  annual 
election  of  directors  and  until  a  successor 
shall  have  been  duly  elected  and  shall  have 
qualified. 

(b)  Tbe  term  of  office  shall  be  one  year. 
Election  of  officers  shall  take  place  at  tbe 
annual  board  meeting  and  shall  be  by  ballot 
cast  by  qualified  directors.  A  phiraHty  of 
votes  cast  shall  elect. 

Section  5j03.  Removal 

Any  officer  elected  or  appointed  by  tbe 
board  may  be  removed  by  the  board  by  two- 
thirds  vote  of  the  ressoining  directors  PmHA 
whenever,  in  its  iudgpsent,  the  best  interests 
of  the  cooperative  would  be  thereby  served. 
Such  removal  shall  be  without  pre)ndice  to 
the  membership  rights,  if  any.  of  the  officer  so 
removed. 

Section  5.04.  Vacancies. 

A  vacancy  in  any  office  because  of  death, 
resignation,  removal  disqualification,  or 
Otherwise,  may  be  filled  by  tfaa  board  by 
maiority  vote  for  tho  unexpired  portion  of  the 
term. 
Section  5.06.  President 

The  president  shall  be  the  principal 
executive  officer  of  the  cooperative  and  shall 
in  general  supervise  and  control  all  the 
business  and  affairs  of  the  cooperative.  The 
president  shall  preside  at  all  Bsaetings  of  the 
members  and  of  the  board.  The  preaident 
may  sign,  with  attestation  of  the  secretary  or 
any  other  proper  officer  of  the  cooperative 
audwrized  by  Ae  board,  any  deeds, 
mortgages,  bonds,  contracts,  or  other 
instruments  which  the  board  authorizes  to  be 
executed.  In  some  cases  the.signing  and 
execution  thereof  shall  ba  expressly 
delegated  by  the  board  or  these  bylaws  or 
statute  to  some  other  officers  or  agent  of  the 
corporation  and  in  general  shall  perform  all 
duties  incident  to  the  office  of  president  and 
such  other  duties  as  may  be  prescribed  by  the 
board  from  time  to  time. 
Section  5.06.  Vice  President. 

In  the  absence  of  the  president  or  in  the 
event  of  an  inability  or  refusal  to  act,  the  vice 
president  shall  perform  the  duties  of  the 
president  and.  Mfhen  so  acting,  shaH  have  all 
the  powers  of  and  be  sut^ect  to  all  the 
restrictions  upon  die  president  Any  vice 
president  shall  perform  such  other  duties  as 


from  time  to  time  may  be  assigned  by  the 
president  of  the  board. 

S(;<:t  ion  5.07.  Secretary. 

The  secretary  shall  keep  the  minutes  of  the 
meeting  of  the  members  and  the  board  in  one 
or  more  books  provided  for  that  purpose,  see 
that  hII  notices  are  duly  given  in  accordance 
with  the  provisions  of  these  bylaws  or  as 
required  by  law;  be  custodian  of  and  see  that 
the  seal  of  the  cooperative  is  affixed  to  all 
documents,  the  execution  of  which  is  on 
tnihulf  of  the  cooperative  under  its  seal,  jf^ 
duly  authorized  in  accordance  with  the 
provisions  of  these  bylaws:  keep  a  register  of 
the  post  office  address  of  each  member, 
which  shall  b«  furnished  to  the  secretary  and 
such  other  duties  as  from  time  to  time  may  be 
assigned  by  the  president  of  the  board. 

Section  5.08.  Treasurer. 

The  treasurer  shall  have  charge  and 
custody  of  and  be  responsible  for  all  funds 
and  securities  of  the  cooperative;  receive  and 
give  receipts  for  moneys  due  and  payable  to 
the  cooperative,  from  any  source  whatsoever, 
deposit  all  such  money  in  the  name  of  the 
cooperative  in  such  banks,  trust  companies, 
or  other  depositories  as  shall  be  selected  in 
accordance  with  the  provisions  of  Article  VIII 
of  these  bylaws;  and  in  general  perform  all 
duties  incident  to  the  office  of  treasurer  and 
such  other  duties  as  from  time  to  time  be 
assigned  by  the  president  of  the  board. 

Article  VI        ■ 

Order  of  Business 

Section  6.01.  Order  of  Business. 

The  order  of  business  at  any  regular  or 
special  meeting  of  the  members  of  the  board 
shall  be: 

(a)  Reading  and  approving  of  any 
unapproved  minutes. 

(b)  Reports  of  officers  and  committees. 

(c)  Unfinished  business. 

(d)  New  business. 

(e)  Adjournment 

5>ection  6.01.  Order  of  Business. 

The  order  of  business  at  any  regular  or 
special  meeting  of  the  members  or  the  board 
shall  be: 

a.  Roll  CaU. 

b.  Proof  of  notice  of  meeting  or  waiver  of 
notice. 

c.  Reading  and  approving  of  any 
unapproved  minutes. 

d.  Reports  of  officers  and  committees. 

e.  Election  of  inspectors  of  election  (when 
applicable) 

f.  Election  of  directors  (when  applicabtel. 

g.  Unfinished  business, 
h.  New  business. 

••    i.  Adjournment. 

If  present,  a  representative  of  FmliA  will 
be  given  an  opportunity  to  address  any 
regular  or  special  meeting.  - 

Section  6.02.  Parliamentary  Procedure. 

On  questions  of  parliamentary  procedure 
not  coverftd  in  these  bylaws,  a  niliiiR  by  the 
president  shull  prevail. 


Article  Ml 

Committees 

Section  7.01.  Committees  of  Directors. 

The  board  of  directors,  by  resolution 
adopted  by  majority  of  the  directors  in  office, 
may  designate  one  or  more  committees,  each 
of  which  shall  consist  of  one  or  more 
directors,  which  committees,  to  the  extent 
provided  in  said  resolution,  shall  have  and 
exercise  the  authority  of  the  board  in  the 
management  of  the  cooperative;  but  the 
designation  of  such  committees  and  the 
delegation  thereto  of  authority  shall  not 
operate  to  relieve  the  board,  or  any 
individual  director,  of  any  responsibility 
imposed  upon  the  board  or  any  individual 
director  by  law. 

Section  7.02.  Membership  Committees. 

Other  committees  not  having  and 
exercising  the  authority  of  the  board  in  the 
management  of  the  cooperative  will  be 
designated  by  a  resolution  adopted  by  a 
majority  of  the  directors  present  at  a  meeting 
at  which  a  quorum  is  present.  At  the  first 
membership  meeting  the  members  will  be 
solicited  by  the  president  to  obtain  voluntary 
commitments  to  serve  on  the  various 
committees.  As  many  members  as  possible 
should  be  encouraged  to  become  involved  in 
committee  responsibilities.  Any  member  may 
be  removed  from  a  committee  by  the 
president  whenever  in  his/her  judgment  the 
best  interest  of  the  cooperative  shall  be 
served  by  such  removal. 

Section  7.03.  Term  of  Office. 

Each  member  of  membership  committees 
shall  continue  as  such  until  the  next  atmual 
meeting  of  the  members  of  the  cooperative 
when  members  may  change  from  one 
committee  to  another.  Additional  members 
may  join  a  committee  at  any  time  during  the 
year. 

Section  7.04.  Chairperson. 

One  member  of  each  membership 
committee  shall  serve  as  chairperson  by 
decision  of  the  members  of  the  committee. 
The  chairperson  will  report  committee 
activities  and  receive  direction  from  a 
designated  member  of  the  board. 

Section  7.05.  Vacancies. 

Vacancies  in  the  membership  of  any 
membership  committee  may  be  filled  in  the 
same  manner  as  provided  in  the  case  of  the 
original  members. 

Section  7.06.  Quorum. 

Unless  otherwise  provided  in  the  resolution 
of  the  board  of  directors  designating  a 
committee,  a  majority  of  the  whole 
membership  committee  shall  constitute  a 
quorum  and  the  act  of  a  majority  of  the 
members  present  at  a  meeting  at  which  a 
quorum  is  present  shall  be  the  act  of  the 
committee. 

Section  7.07.  Rules. 

Each  membership  committee  may  adopt 
rules  for  its  own  government  not  inconsistent 
with  these  bylaws  or  with  rules  adopted  by 
the  board  of  directors. 


Article  VIU 

Contracts.  Checks.  Deposits,  and  Funds 

Section  8.01.  Deposits. 

All  funds  of  the  cooperative  shall  be 
deposited  from  time  to  time  to  the  credit  of 
the  cooperative  in  such  Federally  insured 
banks,  trust  companies,  or  other  Federally 
insured  depositories  as  board  may  select. 

Section  8.02.  Gifts. 

The  board  may  accept  on  behalf  of  the 
cooperative  any  contribution,  gift,  bequest,  or 
devise  for  the  general  purposes  or  for  any 
special  purpose  of  the  cooperative. 

Article  IX 

Certificates  of  Membership 

Section  9Xn..  Certificates  of  Membership. 

The  board  may  provide  for  the  issuance, 
and  determine  the  form  of.  certificates 
evidencing  membership  in  the  cooperative. 
Such  certificates  shall  state  that  tfie 
cooperative  is  organized  under  the  laws  of 

the  State  of .  shall  be  signed 

by  the  president  and  the  secretary,  sealed 
with  the  seal  of  the  cooperative,  and 
consecutively  numbered.  The  name  and 
address  of  each  member  and  the  date  of 
issuance  of  the  certificate  will  be  maintained 
by  the  cooperative.  If  a  certificate  becomes 
lost,  mutilated,  or  destroyed,  a  new 
certificate  may  be  issued  upon  such  terms 
and  conditions  as  the  board  may  determine. 

Section  9.01.  Issuance  of  Certificates. 

When  a  person  has  been  elected  to 
membership  and  has  paid  any  dues  that  may 
then  be  required,  a  certificate  of  membership 
shall  be  issued  in  his/her  name  and  delivered 
to  the  member  by  the  secretary. 

ArtideX 

Section  10.01.  Books  and  Accounts. 

The  Treasurer  of  the  cooperative  shall  keep 
correct  and  complete  books  and  records  of 
account  and  shall  keep  minutes  of  the 
proceedings  of  its  members,  the  board,  and 
committees  having  any  of  the  authority  of  the 
board  of  directors,  and  shall  keep  at  the 
registered  or  principal  office  a  record  giv  ing 
the  names  and  addresses  of  the  members.  All 
books  and  records  of  the  cooperative  may  be 
inspected  by  any  member,  or  member's  agent 
or  attorney,  or  FmliA  for  any  proper 
purposes  at  any  reasonable  time. 

Section  10.02.  Auditing. 

At  the  close  of  each  fiscal  year,  the  l»ooks 
and  records  of  the  cooperative  shall  be 
audited  by  a  Certified  Public  Accountant  or 
other  person  acceptable  to  FmHA  w  .lo&e 
report  will  be  prepared  and  certified  in 
accordance  with  the  requirements  of  Fml  lA. 
Based  on  such  reports  the  cooperative  will 
furnish  its  members  with  an  annual  financiiil 
statement  including  the  income  and 
disbursements  of  the  cooperative.  The 
cooperative  will  also  supply  the  members,  .is 
soon  as  practicable  after  the  end  of  each 
calendar  year,  with  a  statement  showing  the 
amount  assigned  to  each  member's  patronaj-e 
capital  arc.ount. 


21558 


Ftdnal  Ragister  /  Vol.  54,  No.  95  /  Thursday.  May  18.  1969  /  Pn^^osed  Rules 


Federal  Register  /  Vol.  54.  No.  95  /  Thursday.  May  18.  1989  /  Proposed  Rules 21559 


989 


AftklaXI 

Fiscal  Year 

The  nscal  year  of  the  cooperative  shiill 
begin  on  the  first  day  of  January  and  end  on 
the  last  day  of  Dvoambar  fan  each  y«ar,  mcepl 
that  the  firat  flacal  y«ar  of  the  cooperative 
shall  begin  at  the  date  of  incorporation. 

ArikleXn 

Seat 

The  bourd  shall  provide  a  cooperative  seal, 
Wfhich  shall  be  in  the  form  of  a  circle  and 
shall  have  inscribed  thereon  the  name  of  the 
cooperative  and  the  words  Cooperative 
Seal."  The  seal  will  be  kept  by  the  secretary. 

AftkleXIII 

Waiver  of  Notice 

Whenever  any  notice  ie  required  to  be 
given  under  the  provisions  of  the  statutes  of 
said  Stdte  or  the  Articles  of  Incorporation  or 
the  Bylaws  of  the  cooperative,  a  waiver 
thereof  in  writing  signed  by  the  person  or 
persons  entitled  thereto,  whether  before  or 
after  the  time  slated  therein,  shall  be  deemed 
equivalent  to  the  giving  of  such  notice. 

Artid*  XIV 

RepiMi  of  AtTf^ntfment  ofByhws 

Section  14.01.  Repeal  of  Amendment  of 
Bylaws. 

These  bylaws  may  be  repealed  or  amended 
by  a  majority  vote  of  the  membeni  present  at 
any  annual  meeting  of  the  members,  or  at  any 
special  meeting  of  the  members  called  for 
such  purpose,  at  which  a  quorum  ts  present 
provided  that  while  FmHA  is  mortgagee  no 
amandmenl  will  become  effective  until  it  has 
received  the  FmHA  written  appiovul  of 
FmiiA  and  provided  no  such  action  shall 
change  the  purposes  of  the  cooperative  so  as 
to  impair  its  rights  and  powers  under  the 
laws  of  said  State,  or  to  waive  any 
requirements  of  bond  or  any  provision  for  the 
safely  and  security  of  the  property  and  funds 
of  the  cooperative  or  its  members,  or  to 
deprive  any  member  without  an  express 
assent  of  rights,  privileges  or  immunities  then 
existing.  Notice  of  any  amendment  to  be 
offered  at  any  meeting  shall  accompany  the 
notice  of  any  regular  or  special  meeting  at 
which  proposed  amendment  is  to  be  voted 
upon. 

Exhibit  E— Qualificatiooa  of  an  Adviser 
to  the  Board 

Qualifications  of  an  Adviser  to  tlw  Board 

In  the  Board's  analysis  of  the  talents  and 
abilities  of  a  person  to  handle  the  )ob  of 
adviser,  the  first  attribitte  most  desirable  is 
the  capacity  to  b«  a  friend  The  deHnitions  of 
a  friend  inciitde  (1)  a  persoB  whom  one 
knows,  likes,  and  trusts;  U)  one  with  whom 
one  is  allied  in  a  stntggia  or  causa:  (3)  one 
who  supports,  sympathises  swith.  or 
patronius  a  group,  cause,  or  movement 

The  adviser  must  care  about  the  person  he 
or  she  is  trying  to  help.  That  means  having 
patience  and  understanding  during  the  trial 
and  error  period  of  a  new  cooperative's 
operation  and  also  when  It  becomes 
necessary  to  explain  oompllcated  regulations 
or  legal  documenia  more  than  |ust  once  to 


those  who  have  had  less  educational 
opportunities  than  the  adviser. 

The  adviser  must  teach  a  totally  new 
housing  concept  to  persons  who  have  only 
had  experience  with  a  rental  environment. 
This  means  that  the  adviser  must  be  able  to 
talk  to  each  and  every  person  who  is 
interested  in  the  cooperative  housing  and 
explain  just  wImI  the  person  is  facing.  The 
adviser  must  also  be  able  to  listen  to  dkrae 
who  rely  on  soneone's  "kieing  there"  to  hear 
their  problems  and  ideas.  The  adviser  must 
be  someone  who  is  able  to  work  with  low- 
income  and  minority  persons  and  one  who 
both  understands  their  particular 
circumstances  and  strives  to  improve  their 
well-being.  The  adviser,  in  this  regard,  must 
be  able  to  learn  as  well  as  to  tead^. 

The  adviser  must  be  dedicated  to  those 
persons  with  whom  he  or  she  is  associated  as 
well  as  to  have  the  capacity  to  work  with  city 
officials.  Government  officials,  politicians, 
and  other  professionals  to  achieve  the  goal  of 
housing  the  local  citizens. 

/.  Educational  Badiground 

a.  Experience  in  working  with — 

Minority  and  low-income  people  and  with 
the  problems  inherent  within  this  group. 

b.  Administrative  background  for — 

1.  setting  up  system  for  management, 
including  detailed  fmancial,  personal  and 
activity  records; 

2.  setting  up  system  for  maintenance  for 
buildings,  grounds,  end  equipment. 

c.  Training  to— 

1.  accept  the  major  responsibility  of 
leaching  and  have  the  experience  to  carry 
this  out. 

2.  make  certain  that  members  are  learning 
while  doing,  whatever  the  activity. 

3.  know  how  to  use  group  dynamics. 

4.  be  ready  to  assist  individual  members 
resolve  problems. 

6.  recognize  a  need  for  social  casework 
when  required,  then  be  able  to  give  or  obtain 
that  assistance.  (Individual  problems  quickly 
affect  cooperatives.) 

6.  have  knowledge  of  and  make  effective 
use  of  resources. 

7.  handle  the  business  of  a  C4Mpenit>ve 
while  teaching  members  how  to  manage  it 
themselves. 

8.  understand  complexity  of  management 
and  maintenance. 

8.  be  able  to  understand,  interpret,  and 
teach  the  contents  of  documents  from  funding 
agencies. 

ideally,  a  background  in  social  work  would 
be  the  most  logical  experience,  but  others  can 
be  considered. 

Exhibit  E-1— Relationship  of  Adviser  lo 
Members 

Relatiooship  of  Adviser  to  Members 

I.  The  adviser  must  be  able  to  teach  the 
members  and  the  members  must  be  willing  to 
learn  management  and  maintenance  of  total 
Cooperative  while  they  gradually  arssuroe 
more  and  more  responsibilities,  until  the 
cooperative  is  completely  self-managed. 

II.  In  order  to  be  effective,  the  adviser 
should  have  the  ability  lo  teach  to  members: 

'  a.  The  complete  procedures  and  techniques 
ofmanagement  and  maintenance. 


b.  A  cosysrative  apf roach  te  everything 
involved  while  member  lives  in  s 
cooperative. 

c  An  ability  lo  deal  with  persons  in 
authority. 

d.  Resources  and  bow  to  use  them. 

e.  Board  procedures  and  spedfk  duties. 
L  Fimctioas  and  rasponsibilUies  of 

Committees. 

g.  Regulatory  documents  and  their 
importance. 

h.  Attitudes  and  procedures  that  will  help 
member  to: 

1.  learn  while  doing. 

2.  make  payments  on  time. 

3.  develop  a  willingness  to  do  his  or  her  fair 
share  of  the  work  and  the  decisions-mnking. 

4.  cultivate  a  concern  for  his  or  her 
neighbor. 

5.  consider  the  good  of  the  group,  ahead  of 
self-interest. 

6.  use  his  or  her  vote  and  luiow  it  counts: 
within  the  cooperative  for  direetors  and 
officers  of  the  board;  outside  for  local,  state, 
and  national  Government. 

7.  cooperate  with  board  and  committee's. 
ni.  The  adviser  mast  be  able  to  help  the 

people  understand  that  there  are  rules  which 
must  be  followed.  The  adviser  must  make 
certain  that  the  members  realize  that,  by 
signing  their  occupancy  agreement,  they  are 
agreeing  to  live  up  to  all  aspects  of  that 
agreement,  in  so  doing,  they  are  agreeing  to 
abide  by  all  of  the  funding  agency's 
regulations  pertaining  to  the  cooperative. 
These  regulatory  documents  must  be  taught 
over  and  over  and  consulted  by  the  members 
in  all  major  decisions.  The  adviser  would 
also  be  expected  to: 

a.  wr.rk  with  families  or  individuals  with    ' 
specific  problems. 

b.  consider  each  activity  as  an  opportunity 
for  the  members  to  learn — learning  while 
doing  must  be  the  memtters'  primary  goal. 

c.  become  involved  in  the  early  planning 
stiige  of  the  cooperative. 

d.  involve  members  in  decision-inaking 
during  the  planning  stage,  including  the 
selection  of  living  unit. 

e.  feel  a  part  of  the  group  of  members  and 
break  down  regulations  and  instructions  into 
language  understood  by  them. 

f.  give  ntembers  the  freedom  and 
encouragement  to  express  ideas  and  to  carry 
out  ideas  accepted  by  the  majority  unless 
they  are  contrary  to  Government  regulations. 

g.  interpret  Government  regulations  and 
guidelines,  being  able  to  apply  and  teach 
them. 

Exhibit  F — ^Adviser  Responsibilities 

Adviser  Responsibilities 

I.  Responsibilities  of  the  adviser  to  the 
board  will  include — 

a.  serving  as  backup  manager  while 
teaching  self-management  and  maintenarrt.-e 
lo  the  members. 

b.  assisting  in  organizing  the  board  of 
directors  and  standing  committees  and 
meeting  regularly  with  them. 

c.  assisting  in  continiial  evaluation  and 
monitoring  of  operations. 

d.  developing  an  educational  plan  and 
being  responsible  for  its  inipieBientatioiv 


e.  assisting  in  setting  up  systems  and 
procedures  for — 

1.  management,  including  detailed 
financial,  personal,  and  activity  records; 

2.  maintenance  of  buildings,  grounds,  and 
equipment. 

f.  assisting  with  financial  questions  that  are 
not  of  sufficient  complexity  to  require  referral 
to  an  outside  auditor. 

g.  advising  in  evaluation  of  new  applicants 
for  membership. 

Exhibit  G — Limited  Eqidty  Agreement 
Limited  Equity  Agreement 

This  Agreement,  dated ,  by 

and  between . 


(hereinafter 

referred  to  as  the  "Cooperative"),  a 
corporation  having  its  principal  office  and 

place  of  business  at and 

Farmers  Home  Administration.  United  States 
Department  of  Agriculture  (hereinaflnr 
referred  to  as  FmHA). 

Witnesseth  Whereas. 

The  purpose  of  the  cooperative  is  to  own 
and  operate  cooperative  housing  on  behalf  of 
its  members,  and  the  cooperative  has  applied 
to  FmHA  for  mortgage  financing  as 
authorized  under  Section  515  of  the  Housing 
Act  of  1949,  as  amended. 

The  purpose  of  FmHA  is  to  provide  long 
term  housing  financing  fw-  very-low,  low-, 
and  moderate-income  persons  and 
households,  although  initially  eligible 
cooperative  members  may  remain  in 
occupancy  after  exceeding  the  income  limit 
established  for  moderate  income. 

The  additional  purpose  of  FmHA  is  to 
maintain  the  availability  of  units  financed  by 
FmHA  for  very-low,  low-,  and  moderate- 
income  persons  for  as  long  as  possible  up  to 
the  50-year  maximum  life  of  the  loan. 

As  a  means  for  implementing  and  carrying 
out  these  purposes,  the  cooperative  pledges 
lo  FmHA  that: 

(a)  Equity  accumulated  by  the  cooperative, 
other  than  through  the  appreciation  in  value 
of  real  estate,  furnishings,  and  equipment  of 
the  cooperative,  will  be  assigned  on  the 
cooperative's  books  equally  lo  members  at 
the  end  of  its  fiscal  year  and  in  accordance 
with  the  IRS  ruling  concerning  patronage 
capital. 

(b)  The  members  will  be  notified,  in 
writing,  of  the  amount  assigned  to  his  or  her 
patronage  account  each  year  after  the 
assignment  has  been  made. 

(c)  The  officers,  board  of  directo!^,  and 
members  of  the  cooperative  may  not  act  to 
dissolve  the  cooperative  for  the  purpcse  of 
distributing  equity,  or  for  other  reasons, 
except  as  necessary  due  to  default  or  other 
circumstances  beyond  the  cooperative's 
control,  and 

(d)  Should  it  become  necessary  to  dissolve 
the  cooperative,  all  property  and  assets  of  the 
cooperative  will  be  transferred  to  another 
nonprofit  or  such  other  municipal 
organization  and  be  maintained  for  the  same 
purposes  for  which  it  was  started. 

(e)  Only  membership^  fees  and  money 
accrued  in  the  members'  patronage  capital 
accounts  will  be  distributed  to  the  members 
and  represents  the  entire  equity  payment  to 
which  the  members  are  entitled.  The 
cooperative  reserves  the  right  lo  withdraw 


from  the  equity  payment  or  membership  fee 
any  amount  due  the  cooperative  through 
member's  delinquency  in  payment  of 
occupancy  charge  or  through  damage  to  the 
premises. 

In  witness  thereof,  the  parties  hereto  have 
caused  this  agreement  to  be  signed  and 
sealed  the  day  and  year  first  above  written. 


(Witness) 
(Cooperative) 
BY: 


-(Seal) 


(Member) 

This  agreement  will  be  filed  with  the 
member's  record. 

Exhibit  H — Subscription  Agreement 
Subscription  Agreement 

Dwelling  Unit  Na   

Dale 


1.  Subscription  Amount: 

(1)  I/We .  a  legal  re8ident(s) 

of .  hereinafter  called 

"Sub8criber,"hereby  subscribe  for 

membership  in ,  a  cooperative 

housing  corporation  hereinafter  called  the 
"Cooperative,"  and  hereby  subscribe  to  a 
Membership  Certificate  in  said  Cooperative 
having  a  par  value  of . 

(b)  Subscriber  hereby  agrees  to  pay  fw  the 
Memiiership  Certificate,  also  referred  to  as 
Membership  Fee,  as  follows: 

(1)  $ upon  signing  this  Agreement 

(2)  $ in  monthly  payinents  of 

S — payable  over consecutive 

months  (not  to  exceed  12  months). 

2.  Ratification  of  Other  Provisions. 
Subscriber  has  read  and  agrees  to  be  bound 
by  all  provisions  of  the  articles  of 
incorporation,  bylaws,  and  occupancy 
agreement,  copies  of  which  are  attached 
hereto  and  receipt  of  which  is  hereby 
acknowledged,  and  agrees  to  be  tmund  by 
requiremente  of  the  Farmers  Home 
Administration  (FmHA)  as  long  as  it  remains 
mortgagee. 

3.  Priority  of  Mortgage  Lien.  This 
agreement  and  all  rights  hereunder  are  and  at 
all  times  shall  be  subject  and  subordinate  to 
the  lien  of  the  mortgage  and  accompanying 
documents  to  be  executed  by  the  Cooperative 
to  FmHA  and  to  any  and  ail  modifications, 
extensions,  and  renewals  thereof:  and  to  any 
mortgage  or  deed  of  trust  which  may  at  any 
time  hereafter  be  placed  on  the  property  of 
the  Cooperative  or  any  part  thereof. 

4.  Occupancy  Agreement.  Subscriber,  if 
approved  for  membership,  will  be  entitled  lo 
occupancy  of  the  above  numbered  dwelling 
unit  unJer  provisions  of  the  above-mentioned 
occupancy  agreement.  Estimated  initi.il 
charge  per  month  for  said  unit  will  be 
established  prior  to  signing  the  occupancy 
agreement.  Future  charges  will  be  based  on 
family  income,  as  provided  for  in  the 
occupancy  agreement  I/We  agree  to  execute 
the  occupancy  agreement  on  demand  and  lo 
comply  with  all  the  terms  thereof 

5.  Cancellation  Rights. 

(a)  The  Cooperative  reserves  the  right  at 
any  time  before  it  has  notified  the  Subscriber 
of  his/her  acceptability  for  membership,  for 
reasons  deemed  sufficient  by  the 
Cooperative,  and  approved  by  FmHA,  to 
return  the  amount  paid  by  the  Subset  il)er 
under  this  Agreement.  In  the  event  the 


Suljscriber  shdil  hiive  died  prior  lo  l>ecoming 
a  member,  the  Cooperative  reserves  the  right 
to  return  the  amount  paid  by  the  Sub8crtl>er 
under  this  Agreement  lo  Subscrilier's  esl^te 
or  legal  repre.srntative.  and  thereupon  M 
rights  of  the  bi:Licriber  shall  cease  and 
terminate  without  further  lidbiiity  on  the  pari 
of  the  Cooperative. 

(b)  It  is  understood  that  the  Subscriber's 
credit  is  subject  to  approval  by  FmHA,  and 
that  said  Subscriber's  total  household  income 
must  not  exceed  any  limitations  for  initial 
occupancy  established  by  FmHA.  In  the 
event  FmHA  determines  that  the  Subsi-'iber 
does  not  meet  FmHA  credit  income 
limitation,  or  other  eligibility  requirenipnts  for 
participation  in  this  project  the  Cooper«iive 
shall  return  to  Subscriber  the  sums  paid 
hereunder.  In  the  event  FmHA  determines 
that  the  necessary  loan  lo  flnance  the 
Cooperative  housing  project  cannot  In?  made 
or  insured  by  FmHA.  or  the  Cooperative 
withdraws  its  application  for  such  loan,  the 
Cooperative  shall  return  to  Subscriber  ail 
sums  paid  by  Subscriber  hereunder.  Upon 
either  determination  by  FmHA  and  the  return 
of  the  sums  to  Subscriber  as  provided  ir.  this 
paragraph  (b).  this  agreement  shall  ttecome 
null  and  void  and  all  rights  and  liabi):ties 
hereunder  of  the  parties  shall  cease  and 
terminate. 

(c)  If  the  Subscriber  within  five  (5)  ilays 
after  the  execution  of  this  subscription 
agreement  notifies  the  Cooperative  in  writing 
that  he  wishes  to  withdraw  from  the 
agreement  the  amounts  paid  by  the 
Subscriber  imder  this  agreement  will  be 
returned  to  the  Subscriber  aitd  thereupon  ail 
rights  and  liabilities  of  the  Subscriber 
hereunder  shall  cease  and  terminate.  If,  at  the 
end  of  the  five-day  period,  the  Subscriber  has 
not  exercised  this  right  to  withdraw,  the  right 
will  be  terminated.  If  FmHA  determin»«  that 
membership  has  not  been  achieved  lo  the 
extent  required  by  FmHA,  the  Subscriber  will 
again  have  the  right  to  withdraw  wiihm  a 
five-day  period. 

|d)  If  tiie  Subscriber  defaults  in  any 
obligation  under  this  Agreement  and  su<ii 
default  continues  for  fifteen  (15)  days  after 
notice  sent  by  registered  mail  by  the 
Cooperative  lo  the  Siibscriber  at  ti>e  rii'dress 
given  below,  then  at  the  option  of  the 
Cooperative,  the  Subscriber  shall  lose  any 
and  all  rights  under  this  agreement.  Any 
amount  paid  toward  this  subscription  prio"  at 
the  option  of  the  Cooperative  may  be 
rntained  by  the  Cooperative  as  tiquida'ed 
damages  or  be  returned,  less  the  Sbbs«3iber  s 
proportionate  share  of  expenses  incurrir^  by 
the  Cooperative  as  determined  solely  by  the 
Cooperative.  The  Cooperative  may,  at  its 
option,  release  the  obligations  of  the 
Subscriber  under  this  agreement  in  the  ►fvj-nl 
the  Subscriber  secures  an  assignee  of  this 
agreement  who  a&sumes  the  obligations 
herein  contained  and  is  satisfactory  to  the 
C«)operalive  and  FmHA  while  mortgagee. 
This  Agreement  is  not  otherwise  assignable. 

6.  Oral  Representation  Not  to  be  Relied 
Upon.  This  agreement  will  supersede  any 
prior  understandingsand  agreements  and 
constitutes  the  entii^igreement  between  the 
Subscriber  and  the 'Cooperative,  and  no  oral 
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representation  or  statements  shall  be 
considered  a  part  hereof. 

Witness: 


Subscriber 


Subscriber 


Address 


Tplephone 

Exhibit  I— Occupancy  Agreement 
Occupancy  Agraemml 


This  agreement,  dated, 
between 


-.  by  and 


(hereinafter  referred  to  as  the  "Cooperative"), 
at 


and- 


(hereinafter  referred  to  as  "Member"). 

Witneaseth:  Whereas: 

The  purpose  of  the  Cooperative  is  to 
acquire,  own,  and  operate  a  cooperative 
housing  project  and  its  members  shall  have 
the  right  to  occupy  its  dwelling  units  under 
the  terms  and  conditions  set  forth  in  this 
agreement: 

Member  is  the  owner  and  holder  of  a 
certificate  of  membership  of  the  Cooperative 
and  intends  to  occupy  a  dwelling  unit  in  the 
project  as  permanent  residence:  and 

Member  has  certified  to  the  accuracy  of  the 
statements  in  Member's  application  and 
agrees  and  understands  that  household 
Income  and  other  eligibility  requirements  are 
substantial  and  material  requirements  of  his 
initial  and  continuing  occupancy. 

TO  HAVE  AND  TO  HOLD  dwelling  unit 

Number on  the  terms  and 

conditions  set  forth  in  this  agreement,  in  the 
corporate  charter,  bylaws,  and  any  other 
niles  and  regulations  of  the  Cooperative.  The 
term  of  this  agreement  shall  be  for  a  three- 
year  period  ending  on , 

19 .'  renewable  for  successive  three- 
year  periods  under  the  conditions  provided 
for  in  this  Agreement. 

A  rticle  1.  Occupancy  Charges 

Section  1.01.  Commencing  at  the  time 
indicated  in  Article  2.  the  Member  agrees  to 
pay  to  the  Cooperative  a  monthly  sum 
n^ferred  to  as  the  "Occupancy  Charge."  This 
amount  will  be  equal  to  one-twelfth  of  the 
Member's  proporiionate  share  of  the  total 
amount  required  by  the  Cooperative,  as 
e.Htimated  by  its  board  of  directors,  to  meet 
its  annual  expenses  and  the  requirements  of 
the  FmHA  loan.  These  include  but  are  not 
limited  to.  the  following  items: 

(a)  Project  operating  expenses  and  cost  of 
services  furnished. 

(b)  Necessary  management  reserve  and 
administrative  costs. 


'  The  terminiilion  dale  to  l>e  inserttid  should  l>e 
three  years  frum  the  dale  of  Ihe  occupancy 
agreement. 


|c)  Taxes  and  assessments  levied  against 
the  project  or  the  Cooperative  which  it  is 
required  to  pay. 

(d)  Fire  and  extended  coverage  insurance 
on  the  project  and  any  other  insurance  which 
the  Cooperative  may  require. 

(ej  The  cost  of  furnishing  any  water, 
electricity,  heat,  gas,  garbage  and  trash 
collection,  and  other  utilities,  if  furnished  by 
the  Cooperative. 

(f)  Payments  to  other  reserx-es  set  up  by  the 
board  of  directors. 

(g)  F.slimated  costs  of  repairs,  maintenance, 
and  replacements  of  project  property  to  be 
made  by  the  Cooperative. 

(h)  The  amount  of  principal,  interest,  and 
any  other  required  payments  on  any 
indebtedness  of  the  Cooperative,  including 
any  loan  made  or  insured  by  the  Farmers 
Home  Administration  (FmHA).  United  States 
Department  of  Agriculture. 

(i)  Any  other  expenses  of  the  Cooperative 
approved  by  the  board  of  directors  and  by 
FmHA.  while  mortgagee,  including  operating 
deficiencies,  if  any,  for  prior  periods. 

Section  1.02.  The  board  of  directors  shall 
determine  the  amount  of  the  occupancy 
charges  annually,  but  may  do  so  at  more 
frequent  intervals  should  circumstances  so 
require.  No  Member  shall  be  charged  with 
more  than  the  appropriate  share  determined 
by  the  board  of  directors.  That  amount  of  the 
occupancy  charge  required  for  payment  on 
the  principal  of  mortgage  of  the  Cooperative 
or  any  other  capital  expenditures  shall  be 
credited  upon  the  books  of  the  Cooperative 
as  a  capital  contribution  by  the  Members. 
Until  further  notice  from  the  Cooperative,  the 
monthly  charge  for  the  above-mentioned 
dwelling  unit  shall  be  % 

Article  2.  When  Payment  of  Occupancy 
Charges  to  Commence 

Section  2.01.  After  thirty  days'  notice  by 
the  Cooperative  that  the  dwelling  unit  is 
available  for  occupancy,  or  upon  acceptance 
of  occupancy,  whichever  is  earlier,  the 
Member  shall  make  a  payment  for  occupancy 
chante  covering  the  unexpired  balance  of  the 
month.  Thereafter,  the  Member  shall  pay 
occupancy  charge  in  advance  on  the  first  day 
of  each  month.  Dates  of  payments  may  be 
changed  by  mutual  agreement  of  the 
Cooperative  and  FmHA. 

Section  2.02.  The  Member  agrees  to  furnish 
to  the  Cooperative,  each  year,  a  certificate  of 
income  on  which  the  Member's  occupancy 
charge  will  be  determined. 

Article  3.  Patronage  Refunds 

Section  3.01.  The  Board  shall,  on  the  books 
of  the  Cooperative,  assign  to  the  Member  in 
accordance  with  the  IRS  ruling  concerning 
patronage  capital,  a  proportionate  share  of 
money  collected  in  excess  of  the  amount 
needed  for  Cooperative  expenses,  including 
reserves  designated  as  management  reser\'e, 
and  Members  will  be  notified  of  the  amount 
assigned  each  year. 

Article  4.  Member's  Option  to  Renew 

Section  4.01.  It  is  agreed  thai  the  term  of 
occupancy  shall  be  renewed  for  further 
periods  of  three  years  from  the  expiration  of 
the  initiiil  term.  Such  renewals  shall  be  based 
upon  the  same  agreements  as  contained  in 
this  agreement  unless:  (1)  notice  of  Ihe 


Member's  decision  not  to  renew  is  given  to 
the  Cooperative  in  writing  at  least  4  months 
prior  to  expiration  of  the  current  terms,  and 
(2)  Member,  before  expiration  of  said  term, 
shall  (a)  endorse  membership  certificate  for 
transfer  to  Cooperative  and  deposits  same 
with  the  Cooperative,  (b)  meet  all  obligations 
and  pay  all  amounts  due  under  this 
Agreement  before  said  expiration,  and  (r) 
vacate  and  leave  the  premises  in  good  state 
of  repair.  Upon  compliance  with  foregoing 
provisions  (1)  and  (2).  the  Member  shall  have 
no  further  liability  under  this  agreement.  If 
extenuating  circumstances  warrant,  the 
Member's  four-month  notification  of  intention 
to  vacate  may  be  modified  appropriately.  The 
Member  will  be  entitled  to  the  patronage 
capital  which  has  accrued  and  been  assigned 
during  the  term  of  this  agreement  provided 
that  provisions  (1)  and  (2)  have  been  met. 

Article  5.  Premises  to  be  Used  for  Residential 
Purposes  Only 

Section  5.01.  The  Member  shall  occupy  the 
dwelling  unit  covered  by  this  agreement  as  a 
private  dwelling  unit  for  the  Member  and/or 
immediate  household  and  for  no  other 
purpose.  The  Member  shall  have  use  of  all 
common  community  property  and  facilities  of 
the  project  so  long  as  the  Member  continues 
to  own  a  membership  certificate  of  the 
Cooperative,  occupies  the  assigned  dwelling 
unit,  and  abides  by  the  terms  of  this 
Agreement.  Any  sublessee  of  the  Member,  if 
approved  pursuant  to  Article  7  hereof,  may 
enjoy  the  rights  to  which  the  Member  is 
entitled  under  this  Article  5.  except  that  the 
sublessee  will  have  no  voting  rights  in  the 
affairs  of  the  Cooperative. 

Section  5.02.  Member  shall  not  permit  or 
suffer  anything  to  be  done  or  be  kept  upon 
said  premises  which  will  increase  the  rate  of 
insurance  on  the  building,  or  on  its  contents. 
Member  will  not  obstruct  or  interfere  with 
the  rights  of  other  occupants,  or  annoy  them 
by  unreasonable  noises  or  otherwise  permit 
any  nuisance  on  the  premises,  or  allow  any 
illegal  act  to  be  committed.  Member  shall 
comply  with  all  the  requirements  of  the  Board 
of  Health  and  of  all  other  governmental 
authorities  with  respect  to  the  said  premises. 
If,  by  reason  of  the  occupancy  or  use  of  these 
premises  by  Member,  the  rate  of  insurance  on 
the  building  is  increased.  Member  shall 
become  personally  liable  for  the  additional 
insurance  premiums. 

Article  8.  Member's  Right  to  Peaceable 
Pusses^.  Kjn 

Section  6.01.  In  return  for  Member's 
continued  fulfillment  of  the  terms  and 
conditions  of  this  agreement,  the  Cooperative 
agrees  that  Ihe  Member  may  at  all  times 
while  this  agreement  remains  in  effect,  have 
and  enjoy  for  the  Member's  sole  use  and 
benefit  the  dwelling  unit  and  community 
facilities  hereinabove  described. 

Article  7.  No  Subletting  without  Consent  of 
Corporation 

Section  7.01.  This  agreement  shall  not  be 
assigned  nor  Member's  dwelling  unit  sublet 
without  the  written  consent  of  the 
Cooperative  and  FmHA.  while  mortgagee. 
Liability  of  Member  under  this  agreement 
shnll  be  responsible  for  the  conduct  of  the 
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sublessee.  Any  unauthorized  subleasing 
shall,  at  the  option  of  Ihe  Cooperative  and  of 
FmHA,  while  mortgagee,  result  in  termination 
and  forfeiture  of  Member's  rights  under  this 
occupancy  agreement. 

ArtiileS.  Transfers 

Section  8.01.  Neither  this  agreement  nor 
.  Member's  ri^t  of  occupancy  shall  be 
transferrable  or  assignable  except  as 
provided  in  the  bylaws  of  the  Cooperative  for 
the  transfer  of  membership. 

Article  9.  Management,  Taxes  and  Insurance 

Section  9.01.  The  Cooperative  shall  provide 
necessary  management,  operation,  and 
administration  of  the  project:  pay  or  provide 
for  the  payment  of  all  taxes  or  assessments 
levied  against  the  project:  procure  and  pay  or 
provide  for  the  payment  of  fire  insurance  and 
extended  coverage,  and  other  insurance  as 
the  Cooperative  may  deem  advisable  on 
property  in  the  project.  The  Cooperative  will 
not,  however,  provide  insurance  on  Member's 
personal  property. 

Article  10.  Utilities 

Section  10.01.  The  Cooperative  shall 
arrange  for  utilities  (water,  electricity,  heat, 
and  gas)  for  common  areas  of  the  8tructure(8) 
in  amounts  which  it  deems  reasonable  and  in 
conformance  with  Exhibit  A-6  to  Subpart  E 
of  Part  1944,  "Allowances  for  Utilities  and 
Other  Public  Services."  (Strike  out  any  of  the 
foregoing  items  in  this  Article  which  are  not 
applicable.)  Each  unit  will  be  separately 
metered  and  Member  shall  pay  directly  to  the 
supplier  for  the  utilities  billed  to  Member. 

Article  11.  Repairs 

Section  11.01.  By  Member.  Member  agrees 
to  repair  and  maintain  Member's  dwelling 
unit  at  own  expense  as  follows: 

(a)  Any  repairs  or  maintenance 
necessitated  by  Member's  own  negligence  or 
misusr, 

(b)  Any  redecoration  of  own  dwelling  unit 
authorized,  done  or  contracted  for  by 
Member; 

(c)  Any  repairs,  maintenance,  or 
replacements  required  on  the  following  items: 
(Insert  the  items  desired,  subject  to  FmHA 
approval,) 

Section  11.02.  By  Cooperative.  The 
Cooperative  shall  provide  and  pay  for  ail 
necessary  repairs,  maintenance,  and 
replacements  except  as  specified  in  Section 
11.01.  Member  agrees  to  the  right  of  the 
officers  of  the  Cooperative  to  authorize 
entrance  to  Member's  dwelling  unit  in  order 
to  complete  necessary  repairs,  maintenance, 
and  replacements  and  to  authorize  entrance 
for  such  purposes  by  employees  of  any 
contractor,  utility  company,  municipal 
agency,  or  others  at  any  reasonable  hour  of 
the  day  and  upon  reasonable  notice.  In  the 
event  of  emergency,  the  unit  may  be  entered 
at  any  time.  Notification  of  entry  will  be  left 
for  the  member  by  the  person  performing  the 
maintenance  or  repair. 

Section  11.03.  Right  of  Cooperative  to 
Make  Repairs  at  Member's  Expense.  In  case 
Member  shall  fail  to  effect  and  pay  for  the 
repairs,  maintenance,  or  replacements 
specified  in  Section  11.01.  in  a  manner 
satisfactory  to  the  Cooperative,  the  board 
may  do  so  and  add  the  cost  of  repairs  to 


Member's  next  month's  occupancy  charge 
payment. 

Article  12.  Alterations  and  Additions 

Section  12.01.  The  Member  shall  not. 
without  the  written  consent  of  the 
Cooperative  make  any  structural  alterations 
in  the  premises  or  in  the  water,  gas  or 
steampipes,  electrical  conduits,  plumbing  or 
other  fixtures  connected  therewith,  or  remove 
any  additions,  improvements,  or  fixtures  from 
the  premises. 

SetUion  12.02.  If  Member  for  any  reason 
ceases  to  be  an  occupant  of  the  premises. 
Member  shall  surrender  to  the  Cooperative 
possession  thereof,  including  any  dllerations. 
additions,  fixtures,  and  improvements. 

Section  12.03.  Member  shall  not,  without 
the  prior  written  consent  of  the  Cooperative 
install  or  use  in  dwelling  unit  any  air 
conditioning  equipment,  electric  heater,  or 
power  tools.  Member  agrees  that  the 
Cooperative  or  FmHA,  while  morigagee,  may 
require  the  prompt  removal  of  any  such 
equipment  at  any  time,  and  that  failure  to 
remove  such  equipment  upon  request  shall 
constitute  a  default  within  the  meaning  of 
Article  13  of  this  agreement. 

Article  13.  Definition  of  Default  by  Member 
and  Effect  Thereof 

Section  13.01.  If.  at  any  time  after  the 
happening  of  any  event  specified  in  clauses 
numbered  (a)  through  (k),  below,  the 
Cooperative  gives  to  Member  a  30-day  notice 
of  expiration,  this  agreement  and  all 
Member's  rights  under  this  agreement  will 
expire  on  the  date  specified  in  such  notice.  In 
the  meantime  the  default  may  be  cured  in  a 
manner  deemed  satisfactory  by  the 
Cooperative.  After  10  days  following  such 
expiration  of  Member's  rights,  the 
Cooperative  may  reenter  the  dwelling  unit 
and  remove  all  persons  and  personal 
property  therefrom,  by  any  means  available 
to  it  by  law,  and  may  repossess  the  dwelling 
unit  in  its  former  state  as  if  this  agreement 
had  not  been  made. 

(a)  If,  during  the  term  of  this  agreement. 
Member  ceases  to  be  the  owner  and  legal 
holder  of  a  membership  of  the  Cooperative. 

(b)  If  Member  attempts  to  transfer  or  assign 
this  agreement  in  a  manner  inconsistent  with 
the  provisions  of  the  bylaws. 

(c)  It  during  continuance  of  this  agreement. 
Member  is  declared  bankrupt  under  the  laws 
of  the  United  States  so  as  to  be  released  from 
any  debt  or  obligation  to  the  Cooperative  or 
to  interfere  with  his  full  exercise  of  his  rights 
as  Member  and  occupant. 

(d)  If,  during  continuance  of  this  agreement, 
a  receiver  of  Member's  property  is  appointed 
under  the  laws  of  the  United  States  or  of  any 
State. 

(e)  If,  during  continuance  of  this  agreement. 
Member  shall  make  a  general  assignment  for 
the  benefit  of  creditors. 

(f)  If.  during  continuance  of  this  agreement, 
any  of  the  membership  rights  in  the 
Cooperative  owned  by  Member  are  duly 
levied  upon  and  sold  under  the  process  of 
any  court. 

(g)  If  Member  fails  to  effect  and/or  pay  for 
repairs  and  maintenance  as  provided  for  in 
Article  11. 

(h)  if  Member  fails  to  pay  any  sum  due 
pursuant  to  Article  1. 


|i)  If  default  occurs  wilh  respect  to  (iny 
obligation  of  Member  under  this  agrermpni. 

(j)  If,  during^  the  term  of  this  agreement. 
Member  fails  to  comply  promptly  with  ail 
requests  by  the  Cooperative  for  information 
and  certifications  concerning  the  total  current 
income  of  Member  and  Member's  household 
or  any  other  eligibility  requirements  for 
membership  or  occupancy. 

(k|  If,  during  the  term  of  this  agreement, 
limitations  for  continued  occupancy  are 
established  from  time  to  time  by  the  FmHA 
and  are  exceeded. 

Section  13.02.  Member  hereby  expressly 
waives  any  and  all  right  to  reenter  the 
dwelling  if  the  eviction  is  by  judgmen!  of  any 
court  or  judge.  The  words  "enter,"  "reenter," 
or  "reentry"  as  used  in  this  agreen>ent  are  not 
restricted  to  Iheir  technical  legal  meantng.  In 
the  event  of  a  breach  or  threatened  breach  by 
Member  of  the  terms  of  this  agreement,  the 
Cooperative  shall  have  the  right  of  injunrtion 
and  the  right  to  invoke  any  remedy  allowed 
at  law  or  in  equity,  as  if  reentry,  summary 
proceedings,  and  other  remedies  wer?  not 
provided  for. 

Section  13.03.  Failure  by  the  Cooperative  to 
avail  itself  of  any  remedy  given  under  this 
agreement  shall  not  waive  or  destroy  any 
right  of  the  Cooperative  to  avail  itself  of 
remedies  for  any  similar  or  other  breach  or 
default  by  Member. 

Section  13.04.  Notice  by  the  Cooperative 
under  any  of  the  conditions  described  in 
Section  13  shall  be  in  writing  and  shall 
contain  the  following:  "You  have  a  right  to 
appeal  this  action  in  accordance  with 
Subpart  L  of  Part  1944.  Tenant  Grievance 
and  Appeal  Procedures'."  The  cooperative 
shall  not  evict  any  member  except  by  judicial 
action  pursuant  to  State  or  local  law  and  in 
accordance  with  the  requirements  of  Subpart 
L  of  Part  1944.  The  Cooperative  will  notify  ihe 
Member  in  the  manner  subscribed  in  said 
Subpart  L  of  Part  1944. 

Article  14.  Member  to  Comply  With  All 
Corporate  Regulations 

Section  14J11.  Member  agrees  to  prese^re 
and  promote  the  cooperative  ownership 
principles  on  which  the  Cooperative  has  been 
founded  and  to  abide  by  the  charter,  bylaws, 
rules  and  regulations  of  the  Cooperative,  and 
amendments.  The  Member  agrees  to  make 
diligent  effort  in  performing  duties  and 
accepting  responsibilities  either  through 
volunteering  or  by  assignment  from  the  board 
of  directors.  By  acts  of  cooperation  wilh  other 
members.  Member  will  strive  to  bring  about 
and  maintain  a  high  standard  in  home  and 
community  conditions.  The  Cooperative 
agrees  to  deliver  to  Member  its  rules  and 
regulations  and/or  to  distribute  them  in  such 
other  manner  as  to  constitute  adequate 
notice. 

Article  15.  Effect  of  Fire  Loss  on  Interests  of 
Member 

Section  15.01.  In  the  event  of  losb  or 
damage  by  fire  or  other  casualty  to  Member's 
dwelling  unit  without  fault  or  negligence  of 
Member,  the  Cooperative  shall  determine  (1) 
whether  to  restore  Ihe  damaged  premises 
and.  if  not  to  restore  (2)  Ihe  amount  to  be 
paid  to  Member  to  redeem  membership  and 
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for  rtimliurs^-mont  for  any  loss  suslaintd  by 
the  Meiulier. 

Section  1502.  If.  under  sm.h  circumstances, 
the  Cooperative  decides  to  restore  the 
premises,  occupancy  charges  shall  stop 
wholly  or  partially,  as  determined  by  the 
Cooperative,  unt.il  the  premises  have  been 
restored.  If.  on  the  other  hand,  the 
cooperative  decides  not  to  restore  the 
premises,  the  occupancy  charges  shall  c(!use 
from  the  date  of  such  loss  or  damage. 

Aitide  16.  Inspection  of  Duelling  Unit 

Srction  16.01.  Member  agrees  that  the 
representatives  of  any  mortgagee  holding  u 
mortgage  on  the  property  of  the  Cooperative, 
the  officers  of  the  Cooperative,  or  authorized 
representative  of  the  Cooperative  shall  have 
the  right  to  enter  the  dwelling  unit  of  Member 
and  make  inspections  and.  with  the  approval 
of  Ihe  Cooperative,  the  employees  of  any 
contractor,  utility  company,  municipal 
agency,  or  others  shall  have  the  right  to  enter 
the  dwelling  unit  of  Member  and  make 
inspections  at  any  reasonable  hour  of  the 
diiy.  upon  reasonable  notice,  and  at  any  time 
in  the  event  of  emergency. 

A't-.tlf  17.  Subordination  Clause 

Section  17.01.    The  Cooperative  housing 
project  of  which  Member's  dwelling  unit  is  a 
part  is  planned  to  be  con.structed  by  the 
Cooperative  with  the  assistance  of  a  loan  to 
the  Cooperative  made  or  insured  by  the 
FmHA.  Therefore,  this  agreement  and  all 
righif..  privileges,  and  benefits  hereunder 
shiiil  be  at  all  times  subject  and  subordinate 
til  H  first  mortgage  lien  or  any  documents 
executed  by  the  Cooperative  to  secure  its 
obligations  to  FniHA  and  to  any  extensions 
anfi  removals  and  to  any  security  instrument 
winch  may  be  made  in  replacement  thereof  or 
at  any  time  hereafter  be  placed  on  the 
property  of  the  corporation.  Member  hereby 
ajjrccs  to  execute,  at  the  Cooperative's 
ruiuest  and  expense,  any  instrument  which 
the  Cooperative  or  any  lender  or  mortgagee 
\n,\\  deem  ncct'ssary  or  desirable  to 
subordinate  this  Agreement  to  any  such 
security  instrument.  Member  her(!by  appoints 
the  Cooperative  and  each  and  every  officer 
thereof,  and  any  future  officer,  as  irrevocable 
altomey-in-fact  during  the  term  of  the 
agreement  to  execute  any  such  instniment  on 
b<half  of  Member. 

Art'c.lfr  18.  Lute  Charges  and  Other  Costs  in 
Case  of  Defaidt 

Section  W.Ol.     In  addition  \o  all  other 
sums  due  or  to  become  due  under  this 
agreement.  Member  shall  pay  to  Ihe 
Cooperative  a  late  charge,  in  an  aiiiount  to  be 
determined  by  the  board  of  directors,  at  any 
tune  payment  of  occupancy  charges,  or  part 
thereof,  is  more  than  10  days  lute. 

Section  18  OZ  If.  because  of  default  by 
Member  under  any  obligation  in  this 
agreement,  the  Cooperative  obtains  the 
serv  ires  of  an  attorney.  Member  shall  pay  to 
the  Cooperative  all  costs  and  fees  involved, 
including  reasonable  attorney's  fees  and  the 
costs  of  any  resulting  law  suit,  if  such  an 
action  becomes  necessary. 

Article  19.  Notices 

Section  19.01.  Whenever  any  bylaw  of 
Cooperative,  any  law.  or  this  agreement 


requires  notice  to  be  given  to  either  party, 
any  notice  or  demand  by  the  Cooperative  to 
Member  shall  be  considered  to  have  been 
duly  given  if  the  same  is  delivered  to  Member 
at  Member's  unit  or  to  Member's  lust  known 
address.  Any  notice  or  demand  by  Member  to 
the  Cooperative  shall  be  considered  to  have 
been  duly  given  if  delivered  to  an  officer  of 
the  Cooperative.  Such  notice  may  also  be 
given  by  depositing  same  in  the  United  Slates 
mails  addressed  to  Member  as  shown  on  the 
books  of  the  Cooperative,  or  to  the  president 
of  the  cooperative,  as  the  case  may  be.  and 
the  time  of  mailing  shall  be  the  time  of  giving 
such  notice. 

Article  20.  Oral  Representation  Not  Binding 

Section  20.01.  No  representation  other  than 
those  contained  in  this  Agreement  and  in  the 
charter  and  the  bylaws  of  the  Cooperative 
shall  be  binding  upon  the  Cooperative. 

In  witness  whereof,  the  parties  hereto  have 
caused  this  agreement  to  be  signed  and 
sealed  the  day  and  year  first  above  written. 

Cooperative 

By: 

(SEAL) 

Member 

TO  BE  DLfLY  ACKNOWLEDGED 

Subpart  L— Fanners  Home 
Administration  Qrisvance  and  Appeals 
Procedure 

31.  Section  1944.551  is  revised  to  read 
as  follows: 

§  1944.551     PurpoM. 

The  purpose  of  this  subpart  is  to  sol 
forth  uniform  requirements  for  grievance 
and  appeals  procedures  in  all  Rural 
Rental  Housing  (RRH).  Rural 
Cooperative  Housing  (RCH).  and  Labor 
Housing  (LHJ  projects  financed  by  the 
Farmers  Home  Administration  (FmHA) 
under  sections  514.  515,  and  516  of  the 
Housing  Act  of  1949.  The  objective  of 
this  subpart  is  to  ensure  the  fair 
treatment  of  persons  residing  in  multiple 
family  projects  while  providing  for  an 
equitable  manner  by  which  borrowers 
can  operate,  maintain,  and  safeguard 
housing  projects.  The  right  to  appeal 
under  this  subpart  will  also  extend  to 
persons  who  seek  admission  to  the 
projects. 

32.  Section  1944.552  is  amended  by 
redesignating  paragraphs  (c)  through  (h) 
as  (d)  through  (ij.  by  revising 
redesignated  paragraph  (h)  and  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  1944.552    Definitions. 

•         *         *         •         • 

(c)  Consumer  cooperutivH.  A 
corporation  which  (1)  is  organized  under 
the  cooperative  laws  of  a  State  or 
Federally  recognized  Indian  tribe:  (2) 
will  own  and  operate  the  housing  on  a 


cooperative  basis  solely  for  the  benefit 
of  the  members;  (3)  will  operate  at  cost 
and.  for  this  purpose,  any  patronage 
refunds  accruing  to  members  in 
accordance  with  S  1944.215(1)  of  this 
subpart  will  not  be  considered  gains  or 
profits;  and  (4)  will  restrict  membership 
in  the  housing  to  eligible  persons  and,  to 
any  extent  the  cooperative  and  FmHA 
permit,  to  others  in  special 
circumstances. 
•         •         *         *         * 

(h)  Tenant.  An  eligible  lessee/ 
occupant  of  a  RRH  or  LH  project  who 
has  executed  a  lease  agreement.  For  the 
purposes  of  this  subpart,  the  term 
"tenant"  will  also  mean  "cooperative 
member." 


PART  1951— SERVICING  AND 
COLLECTIONS 

Subpart  K— Predetermined 
Amortization  Schedule  System  (PASS) 
Account  Servicing 

33.  The  authority  citation  for  Part  1951 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1989:  42  U.S.C.  1480;  5 
use.  301:  7  CFR  2.23:  7  CFR  2.70. 

49.  Section  1951.506  is  amended  by 
revising  paragraph  {a)(l)  to  read  as 
follows: 

§  1951.506    Processing  payments. 

(a)  *  *  * 

(1)  All  payments  will  be  based  on 
tenants  occupying  the  units  as  of  the 
first  day  of  the  month  for  which  the 
payment  statement  is  generated.  For  the 
purposes  of  this  subpart  the  word    . 
"tenant"  also  means  RCH  "member." 

.        •        •        •        ♦ 

50.  Section  1951.510  is  amended  by 
revising  paragraph  (c)(2)(iv)  to  read  as 
follows: 

§  1951.510    Payment  application. 

(c)  *  *  * 

(2)  *   •  * 

(iv)  Except  for  cooperative  housing, 
project  late  fees  may  not  be  paid  from 
project  income  as  specified  in  paragraph 
XllI  B  2  a  (4)  of  Exhibit  B  to  Subpart  C  of 
Part  1930  of  this  chapter. 
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PART  1965— REAL  PROPERTY 

Subpart  B— Security  Servicing  for 
Multiple  Housing  Loans 

36.  The  authority  citation  for  Part  1965 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480;  5 
U.SC.  301:  7  era  2.23;  7  C¥K  2.70. 


37.  Section  1965.65  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  1965.65    Transfer  of  real  estate  security 
and  assumption  of  loans. 

(a)  *  *  * 

(3)  Proposed  transfers  must  not  be  to 
the  detriment  of  the  FmHA  or  the  tenant. 
LH  loans  will  only  be  transferred  under 
this  subpart  when  they  will  continue  to 
be  used  to  provide  housing  for  farm 
laborers  as  defined  in  Subpart  D  of  Part 
1944  of  this  chapter.  Cooperative  loans 
will  only  be  transferred  when  they  will 
be  used  for  the  purpose  of  providing  low 
income  rental  housing. 
***** 

Dated:  March  27. 1989. 
Neal  Sox  Jolinson. 

Acting  Administrator,  Farmers  Home 

Administration. 

\VR  Doc.  89-11759  Filed  5-17-89;  8:45  am] 
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33  CFR  Parts  140,  143,  and  146 
Emergency  Evacuation  Plans  for  Manned 
OCS  Facilities;  Final  Rule 
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pEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 

33  CFR  Parts  140. 143,  and  146 

(CGM>84-0Sab] 
Rm211S-AC41 

Emergency  Evacuation  Plant  for 
Manned  OCSFacHttes 

AQINCV:  Coast  Guard.  DOT. 
action:  Final  rule. 


:  The  Coast  Guard  is  Issuing 
regulations  which  will  require  a 
comprehensive,  site  specific  contingency 
plan  for  the  emergency  evacuation  of  all 
personnel  from  manned  fixed  fadbties 
and  mobile  offshore  drilling  units 
(MODLTs)  on  the  Outer  Continental 
Shelf  (OCS).  This  final  rule  also 
establishes  speciflc  standards  for 
standby  vessels  if  they  are  designated  in 
the  emergency  evacuation  plan  (EEP)  as 
an  integral  part  of  the  evacuation 
procedures.  This  rulemaking  is  a 
culmination  of  Coast  Guard  initiatives 
to  require  contingency  planning  for 
evacuation  of  OCS  personnel  under 
emergency  conditions.  This  rule  is  also 
in  response  to  legislative  mandates 
concerning  OCS  evacuation  procedures, 
imcnvi  OATH  This  regulation  is 
effective  on  June  19, 1969,  except  for  the 
information  collection  requirements  in 
St  146.140  and  146.2ia  which  will 
become  effective  on  a  date  to  be 
published  in  the  Federal  Register.  The 
incorporation  by  reference  c^  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  June  19, 1969. 
TOR  nwrrMiR  mrowMAnow  contact: 
LCDR  Anthony  Dupree.  Jr..  Merchant 
Vessel  Inspection  and  Documentation 
Division.  (202)  267-2307. 

numjamtnun  infowmation;  On 

March  7, 1985.  the  Coast  Guard 
published  an  Advanced  Notice  of 
Proposed  Rulemaking  (ANPRM)  (50  PR 
9290)  entitled  "Revision  of  the 
Regulations  on  Outer  Continental  Shelf 
Activities"  (CGD  84-098).  One  of  the 
several  subjects  discussed  in  the 
ANPRM  concerned  the  safe  evacuation 
of  personnel  from  manned  OCS  facilities 
under  emergency  conditions.  On 
December  24, 1987,  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  (52  PR  48717) 
entitled  "Emergency  Evacuation  Plans 
for  Manned  OCS  Facilities"  (CGD  84- 
098b).  The  NPRM  proposed  regulations 
that  would  require  a  comprehensive,  site 
specific  contingency  plan  for  the 
emergency  evacuation  of  all  personnel 
from  manned  OCS  facilities.  The  NPRM 


did  not  propose  the  mandatory  use  of 
standi^  vessels  bst  did  propose  specific 
standards  for  standby  vessels  if  they 
were  designated  in  the  Emergency 
Evacuation  Plan  (EEP)  as  an  integral 
part  of  the  plan. 

The  comment  period  for  the  NPRM 
originally  closed  on  January  25, 1988.  but 
was  extended  until  February  25. 1986.  in 
response  to  public  requests  (53  PR  2238: 
January  27. 1968).  Forty  two  comment 
letters  were  received.  A  public  heating 
was  not  requested. 

On  March  29, 198a  the  Subconinittee 
on  the  Panama  Canal  and  Outer 
Continental  Shelf  of  the  U.S.  House  of 
Representatives'  Committee  on 
Merchant  Marine  and  Fisheries  held  a 
public  hearing  in  Washington  DC  to 
discuss  the  EEP  NPRM.  A  copy  of  the 
transcript  of  this  hearing  has  been 
placed  in  the  regulatory  docket  at  the 
OfRce  of  the  Marine  Safety  CoundL  VS. 
Coast  Guard.  Room  3600, 2100  Second 
Street  SW..  Washington.  DC  a0S83-OOOL 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  final  rule  were  LCDR 
Anthony  Dupree.  Jr..  Project  Manager, 
and  Mr.  Stephen  H.  Barber.  Project 
Counsel  Office  of  Chief  CounseL 

Badeyound  and  Objectives 

The  principal  objective  of  this  final 
rule  is  to  ensure  that  Outer  Continental 
Shelf  (OCS)  facility  and  emergency 
assistance  personnel  are  provided  with 
the  direction  and  equipment  necessary 
for  a  timely  and  safe  evacuation  of  an 
OCS  facility  in  an  emergency.  The  final 
rule  establishes  a  performance  standard 
which  requires  operators  (i.e. 
leaseholders  or  other  entities  managing 
the  leasehold)  of  all  manned  OCS        - 
facilities  (i.e.  fixed  facilities,  floating 
facilities,  and  mobile  offshore  drilling 
units  (MODU's)  engaged  in  OCS 
activities)  to  develop  and  be  prepared  to 
implement  emergency  evacuation 
procedures  that  address  all  of  the 
recognized  circumstances  and 
conditions  that  would  require  an 
evacuation  of  the  facility. 

In  developing  the  final  rule,  the  Coast 
Guard  considered  the  diversity  of  the 
environmental  conditions  that  exist  on 
the  OCS  and  the  varying  operational 
characteristics  of  fixed  OCS  facilities 
and  MODU's.  The  Coast  Guard  believes 
that  the  final  rule  provides  sufficient 
flexibility  for  operators  to  develop  a  site 
specific  EEP  which  will  address  the 
specific  evacuation  needs  of  each  OCS 
facility.  The  final  rule  allows  operators 
to  explore  and,  where  possible,  intepate 
the  latest  technology  available  to  ensure 
the  safety  of  OCS  workers. 


To  ensure  that  the  EEFs  adequately 
address  all  of  the  recognized 
circumstances  and  conditions  that  may 
result  in  evacuation  of  the  facility,  the 
Coast  Guard  will  review  and.  if 
acceptable,  approve  each  EEP  before  it 
is  placed  on  the  facility. 

DJacusnion  of  Comments  and  Changes  to 
Ifaa  Regulation 

A  total  of  forty-two  letters  were 
received  in  response  to  the  NPRM.  Forty 
letters  generally  supported  the  concept 
of  an  evacuation  per-performance 
standard  but  all  of  the  letters  contained 
mggestions  for  revising  the  proposed 
regulations.  Two  letters  opposed  the 
proposed  regulations  and  suggested  that 
diey  were  not  needed.  The  comments 
and  the  resulting  changes  are  discussed 
bdbw. 

1.  Three  comment  letters  received 
from  offshore  industry  associations 
requested  extension  of  the  original 
comment  period  because  of  the 
importance  of  this  regulatory  initiative 
and  the  difficulty  their  members  were 
experiencing  in  providing  a  meaningful 
response  within  the  original  30  day 
comment  period. 

The  Coast  Guard  agreed  with  this 
request  and  extended  the  comment 
period  for  an  additional  30  days  until 
February  25. 1985.  (53  FR  2236;  January 
26.1968). 

2.  Two  comments  objected  to  the 
proposal  because  they  beUeved  that  the 
proposed  rulemaking  dupUcated  already 
fxirttng  Department  of  Transportation 
regulations  in  49  CFR  Part  192  and  that 
compliance  with  the  proposed  rules, 
therefore,  would  be  redtmdant  and 
burdensome.  They  suggested  that  the 
proposed  rules  be  removed  from 
consideration  as  they  offer  no 
improvement  to  current  regulations. 

This  suggestion  was  not  adopted.  Part 
192  of  Title  49  of  the  Code  of  Federal 
Regulations  is  limited  to  matters  relating 
to  Uie  transportation  of  gas  by  pipeline. 
Section  192.615  requires  gas  pipeline 
operators  to  establish  written 
procedures  to  minimize  the  hazards 
resulting  fix)m  a  gas  pipeline  emergency. 
Only  facilities  engaged  in  gas  pipeline 
operations  are  required  to  comply  with 
f  192.615.  The  EEP  regulations  apply  to 
all  OCS  facilities.  Gas  pipeline  facility 
operators,  however,  may  include 
pertinent  sections  of  the  gas  pipeline 
emergency  procedures  in  their  EEP  or 
submit  the  gas  pipeline  emergency 
procedures  to  the  Coast  Guard  for 
review  if  the  operator  feels  it  complies 
with  tlie  EEP  regulations. 

3.  Three  comments  stated  that  46 
U.S.C  2304  already  allows  any  vessel  to 
respond  to  calls  for  assistance  without 
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being  required  to  meet  additional 
regulations.  One  of  the  comments  also 
stated  that  46  U.S.C  3501(e)  aheady 
authorizes  an  offshore  supprly  vessel 
(OSV)  to  carry  passengers  in  an 
emergency.  In  view  of  these  provisions, 
all  three  comments  suggested  that  it  is 
improper  for  the  Coast  Guard  to  require 
that  standby  vessels  be  certificated. 

The  EEP  regulations  would  not 
prohibit  a  vessel  from  responding  to  a 
call  for  assistance  under  the  provisions 
of  43  U.S.C.  2304  or  prohibit  OSV's  fixjm 
carrying  passengers  during  an 
emergency.  However,  any  vessel  that  is 
designated  as  a  facility's  standby  vessel 
in  an  EEP,  thus  making  the  rescue  or 
evacuation  of  OCS  personnel  its  primary 
duty,  will  be  required  to  be  in 
compliance  with  the  requirements 
contained  in  1 143.401(a).  Therefore,  this 
suggestion  was  not  adopted. 

4.  Fifteen  comments  stated  that  the 
requirement  for  a  standby  vessel  to  be 
certificated  to  carry  all  of  the  persons  on 
the  most  populated  fadUty  diat  the 
standby  vessel  is  designated  to  assist  is 
excessive.  The  comments  stated  that 
few  vessels  exist  that  could  meet  this 
requirement 

Proposed  {  143.401(b)  was  intended  to 
ensure  that  the  standby  vessel  would  be 
capable  of  providing  safe  shelter  for  all 
of  the  evacuees  that  the  vessel  is  to 
rescue.  The  Coast  Guard  has 
reevaluated  proposed  S  143.401(b)  and 
agrees  that  it  may  be  excessive. 
Therefore,  1 143.401(b)  has  been  revised 
to  require  that  a  standby  vessel  must  be 
capable  of  carrying  and  providing  safe 
shelter  for  100  per  cent  of  the  persons  on 
the  most  populated  faciUty  it  is  serving, 
rather  than  l>e  certificated  to  carry  all  of 
those  persons.  Most  dean,  dry,  interior 
spaces  on  a  standby  vessel,  including 
crew  spaces  and  corridors,  could  be 
considered  safe  shelter  for  emergency 
transportation  of  evaoiees.  Because 
revised  S  143.401(b)  no  longer  requires  a 
designated  standby  vessel  to  be 
certificated  to  carry  all  the  persons  on 
the  most  populated  facility  it  is 
designated  to  assist,  the  designated 
standby  vessel  would  not  be  required  by 
the  vessel  inspection  regulations  to 
provide  bunks,  seats,  or  life  preservers 
for  the  personnel  on  the  facility  it  is 
designated  to  assist  Therefore,  a  new 
S  143.401(c)  has  been  added  that 
requires  a  designated  standby  vessel  to 
provide  bunks  or  aircraft  type  reclining 
seats  for  10  per  cent  of  the  persons  on 
th&most  populated  facility  the  vesseLis 
designated  to  assist  This  requirement 
was  added  in  order  to  ensure  that  the 
vessel  will  be  capable  of 
accommodating  individuals  who  may  be 
physically  injured  or  suffering  tram 


exhaustion.  Crew  spaces  may  be  used  to 
comply  with  this  requirement.  Also,  a 
new  §  143.405(a)(17)  has  been  added 
that  requires  designated  standby  vessels 
to  provide  life  preservers  for  50  per  cent 
of  the  persons  on  the  most  populated 
facility  the  vessel  is  designated  to  assist 
This  requirement  was  added  to  ensure 
that  the  designated  standby  vessel  will 
be  capable  of  providing  life  preservers 
for  facility  personnel  in  the  event  some 
of  the  personnel  were  unable  to  obtain  a 
life  preserver  from  the  facility  before 
evacuation  to  the  designated  standby 
vessel.  Because  standby  vessels  will  no 
longer  be  required  to  be  certificated  to 
carry  all  the  persons  on  the  most 
populated  facility  the  vessel  is 
designated  to  assist  §  143.405(a)(16)  has 
been  revised  to  require  the  standby 
vessel  to  have  an  industrial  first  aid  kit 
sized  for  50  percent  of  the  number  of 
persons  on  the  most  populated  facility 
the  standby  vessel  is  designated  to 
assist.  This  revision  was  made  to  ensure 
that  the  designated  standby  vessel  will 
have  suffident  first  aid  supplies  to  treat 
injured  evacuees. 

5.  One  comment  stated  that  vessels, 
when  serving  as  designated  standby 
vessels,  shouJd  be  prohibited  from 
carrying  hazardous  materials  and  fitim 
carrying  or  storing  goods  or  equipment 
on  the  decks  of  the  vessel  The  comment 
stated  that  such  goods,  equipment  and 
hazardous  materials  could  inhibit  the 
ability  of  the  vessel  to  respond  to 
emergencies. 

The  Coast  Guard  agrees  with  the 
comment  and  has  added  new  1 143.401 
(d)  and  (e)  which  prohibit  designated 
standby  vessels  from  carrying  or  storing 
hazardous  materials  and  from  carrying 
or  storing  goods,  supplies,  or  equipment 
on  the  deck  of  the  vessel  or  any  other 
location  that  may  hinder  evacuation 
operations. 

6.  Three  conunents  stated  that  the 
term  "highly  maneuverable"  in  reference 
to  standby  vessels  in  proposed  i  143.403 
lacks  precision  and  is  open  to  different 
interpretations  as  to  what  standard  is 
acceptable.  It  was  suggested  that 
proposed  S  143.403  be  deleted  because 
maneuverabiUty  appears  to  be 
sufficiently  covered  by  i  143.405(a)(1). 

The  Coast  Guard  agrees  with  the 
commenU  and  proposed  9  143.403  has 
been  deleted  from  the  final  rule. 

7.  Sixteen  comments  were  received 
regarding  the  proposed  requirement  for 
a  fast  rescue  boat  (FRB).  "Hie  comments 
stated  that  an  FRB  is  difficuh  to  launch 
and  retrieve,  particularly  during  heavy 
seas,  and  that  spedal  crew  training 
would  be  required  for  proper  operation 
of  the  boat.  The  conunents  suggested 
that  the  requirement  for  a  fast  rescue 


boat  be  deleted.  Two  of  the  comments 
stated  that  the  requirement  for  a  means 
of  retrieving  injured  or  helpless  persons 
from  the  water  contained  in  proposed 
S  143.405(a)(8)  is  sufficient  The 
comments  stated  that  modem  offshore 
supply  vessels  and  crewboats  of^en  are 
highly  maneuverable  and  can  be 
equipped  or  modified  for  direct  pickup 
of  persons  from  the  water. 

The  Coast  Guard  has  reevaluated  this 
issue  and  partially  agrees  with  the 
comments.  The  Coast  Guard  believes 
that  all  standby  vessels  must  be 
equipped  with  a  safe  and  effective 
means  of  retrieving  persons  from  the 
water,  particularly  helpless  or  injured 
persons.  Although  the  Coast  Guard 
believes  that  FRB's  have  been  proven  to 
be  one  of  the  best  means  for  retrieving 
persons  from  the  water,  it  recognizes 
that  in  some  sea  states,  the  FRB's 
themselves  can  be  difficult  to  launch 
and  retrieve.  The  Coast  Guard  also 
agrees  that  OSV's  and  crewboats  may 
be  capable  of  being  equipped  or 
modified  to  permit  direct  retrieval  of 
persons  from  the  water  onto  the  deck  of 
those  vessels.  Therefore,  the  proposed 
requirement  for  an  FRB  has  bieen 
replaced  with  §  143.405(a)(7).  which 
requires  that  a  means  for  retrieving 
persons,  including  helpless  and  injured 
persons,  from  the  water  be  provided. 
The  means  of  retrieval  may  be  either  a 
FRB  or  some  other  type  of  equipment  or 
modification  installed  on  the  standby 
vessel.  Under  (  143.405(aK7).  the  means 
of  retrieving  persons  inm  the  water 
must  be  demonstrated  to  the  satisfaction 
of  the  Officer  in  Charge.  Marine 
Inspection. 

8.  Four  comments  stated  that 
immersion  and  buoyant  suits  are 
already  required  by  Coast  Guard 
regulations  for  vessels  operating  atwve 
32  degrees  north  latitude.  The  comments 
stated  d)at  the  EEP  rules  should  not 
expand  upon  this  requirement  and 
suggested  that  proposed  S  143.405(a){ll) 
be  deleted. 

After  reevaluating  the  proposed 
requirement  the  Coast  Guard  agrees  that 
immersion  and  or  buoyant  suits  should 
be  required  only  on  standby  vessels 
operating  above  32  degrees  north 
latitude  in  the  Atlantic  Ocean  or  north 
of  35  degrees  north  latitude  in  all  other 
waters.  However,  current  Coast  Guard 
regulations  for  immersion/buoyant  suits 
are  not  applicable  to  crewboats  or  other 
vessels  certificated  under  Subchapters  T 
or  H  of  46  CFR  Chapter  I.  Therefore. 
S  143.405(a)(10)  has  been  retained  but 
revised  to  apply  only  to  standby  vessels 
operating  in  those  colder  waters. 

9.  Six  comments  stated  that  the  600 
gallons  per  minute  (gpm)  fire  monitor 
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required  in  proposed  9  143.405(a)(13)  is 
not  of  a  standard  size  commonly  found 
in  the  offshore  industry.  In  order  to 
permit  the  use  of  fire  monitors  currently 
found  ill  the  offshore  industry,  the 
comments  suggested  that  the  monitor 
size  be  changed  to  either  500  or  750  gpm. 

The  Coast  Guard  agrees  with  this 
suggestion  and  has  revised 
(  143.405(a](12)  to  require  a  fire  monitor 
with  a  flow  rate  of  at  least  500  gpm. 

10.  One  comment  stated  that,  in 
addition  to  requiring  a  means  of  radio 
communication  between  facilities  and 
standby  vessels,  the  regulations  should 
require  a  means  of  communicating  with 
helicopters  and  other  rescue  craft  that 
may  take  part  in  an  evacuation. 

The  Coast  Guard  agrees  with  the 
comment  and  8S  143.405(a)(13)  and 
146.140(d)(5)  have  been  revised 
respectively  to  require  standby  vessels 
and  facilities  to  be  capable  of 
communicating  with  other  rescue  craft. 

11.  Six  comments  stated  that  the 
standby  vessel  crew  size  should  be 
determined  by  the  vessel  owner  and 
that  facility  operator.  It  mbs  suggested 
that  proposed  1 143.407  be  revised  to 
allow  the  vessel  owner  and  facility 
operator  sufncient  flexibility  in 
determining  the  crew  size  which  best 
supports  the  facility's  EEP. 

The  manning  requirement  in  proposed 
§  143.407  represents  the  minimum  crew 
size  that  the  Coast  Guard  believes  is 
necessary  to  properly  crew  a  standby 
vessel.  However,  there  will  be  cases  in 
which  the  Officer  in  Charge.  Marine 
Inspection.  (OCMI)  believes  that  the 
crew  designated  on  the  vessel's 
certificate  of  inspection  for  24  hour 
operation  is  not  sufficient  to  carry  out 
the  functions  required  of  the  vessel 
when  it  is  operating  as  a  standby  vessel. 
In  those  cases,  the  OCMI  is  authorized 
under  {  143.407  to  require  additional 
crewmembers  as  necessary.  The  vessel 
owners  or  the  facility  operator  may 
increase  the  crew  size  above  the 
minimum  set  by  the  OCMI  if  they 
believe  additional  crewmembers  are 
needed.  Therefore,  this  suggestion  was 
not  adopted 

12.  Four  comments  stated  that  the  EEP 
regulations  should  contain  a 
requirement  for  periodic  evacuation 
drills.  The  comments  stated  that 
periodic  interactive  drills  that  test  and 
exercise  all  the  key  elements  of  the  EEP 
are  needed  to  verify  that  the  plan 
continues  to  be  viable. 

The  Coast  Guard  agrees  that  periodic 
drills  are  necessary  to  ensure  that  all 
personnel  are  familiar  with  the  EEP. 
Therefore,  a  new  {  14e.l25(c)  has  been 
added  to  require  that  abbreviated  EEP 
drills  be  held  monthly  and  that  a 
comprehensive  drill  exercising  all 


elements  of  the  EEP  be  conducted 
annually.  Also,  a  new  S  146.140(e)(3)  has 
been  added  to  require  the  operator  to 
ensure  that  the  drills  are  conducted. 

13.  Two  comments  stated  that 
development  of  a  separate  EEP  for  each 
facility  may  not  be  necessary.  The 
comments  suggested  that  the  regulations 
should  allow  the  development  of  EEFs 
covering  several  facilities  in  a  general 
geographic  location. 

The  Coast  Guard  agrees  with  the 
comments  and  has  revised  §  146.14b(b) 
to  permit  the  development  of  an  EEP 
covering  multiple  sites  in  the  same 
geographic  area.  However,  care  should 
be  exercised  in  the  development  of 
EEP's  covering  more  than  one  facility  to 
ensure  that  the  specific  needs  of  each 
facility  are  addressed  and  that  the  plan 
does  not  become  overly  complicated  or 
so  voluminous  that  its  usefulness  is 
jeopardized. 

14.  Four  comments  questioned  the 
need  to  submit  the  EEP  to  the  OCMI  for 
examination.  The  comments  suggested 
that,  instead  of  submitting  the  prepared 
EEP  to  the  OCMI.  the  EEP  should  be 
maintained  on  the  facility  and  made 
available  to  the  Coast  Guard  for 
examination  during  an  on-site 
inspection  or  upon  request  of  the  OCMI. 

"The  Coast  Guard  believes  that  review 
of  the  EEP  before  it  is  placed  on  the 
facility  will  give  the  the  Coast  Guard  the 
opportunity  to  inform  the  facility 
operator  of  areas  in  the  plan  that  the 
Coast  Guard  found  to  be  inadequately 
addressed  and  in  need  of  revision. 
Therefore,  this  suggestion  has  not  been 
adopted. 

15.  Three  comments  stated  that  the 
Coast  Guard  should  review  and  approve 
EEFs  instead  of  just  examining  them. 
The  comments  stated  that,  unless  the 
Coast  Guard  requires  the  plans  to  be 
approved,  there  will  be  no  way  for  the 
Coast  Guard  to  reject  an  inadequate 
EEP. 

The  Coast  Guard  agrees  with  the 
comments  and  has  revised  S  146.140(a) 
and  (b)  to  require  the  plans  to  be 
submitted  to  the  OCMI  for  review  and 
approval.  The  OCMI  will  review  the  EEP 
and  determine  if  the  plan  addresses  all 
the  conditions  and  criteria  contained  in 
the  EEP  regulations.  Plans  that  are 
determined  to  be  satisfactory  will  be 
stamped  "APPROVED "  and  returned  to 
the  facility  operator  with  a  letter 
indicating  Coast  Guard  approval.  Plans 
that  are  determined  to  be  deficient  will 
be  stamped  "RETURNED  FOR 
REVISION"  and  returned  to  the  facility 
operator  with  a  letter  identifying  the 
areas  that  the  Coast  Guard  found 
deficient  and  requiring  the  plan  to  be 
revised  and  resubmitted  for  approval 
within  a  specified  period  of  time.  Once 


the  EEP  is  approved,  a  copy  of  the 
stamped  plan  and  a  copy  of  the 
accompanying  Coast  Guard  approval 
letter  are  required  to  be  maintained  on 
the  facility  under  revised  9  146.140(b). 
Facility  operators  who  fail  to  have  their 
EEP  approved  by  the  Coast  Guard  will 
be  subject  to  penalty  under  33  CFR 
140.35. 

16.  One  conunent  suggested  that  EEP's 
for  MODU's  designate  the  master  or 
person  in  charge  of  the  MODU  as  the 
person  who  is  primarily  responsible  for 
implementing  the  EEP  under 

9  146.140(d)(7).  The  Goast  Guard  agrees 
and  has  added  a  new  9 146.210(d) 
accordingly. 

17.  Three  comments  suggested  that 
"other  safe  place,"  as  used  in  proposed 
9  148.140(d)(10),  be  explained  in  the 
regulations.  The  Coast  Guard  agrees  and 
has  revised  9 146.140(d)(12)(iv)  to 
explain  what  are  considered  to  be 
places  of  safety.  The  Coast  Guard 
believes  that  places  of  safety  may  vary 
with  the  circumstances  and  conditions 
described  in  the  EEP  under 

9  146.140(d)(9).  The  EEP  must  provide 
for  evacuation  to  land  under  certain 
situations  and  may  provide  for 
evacuation  to  a  vessel,  lifeboat,  or 
another  facility  under  other  situations. 
For  example,  the  EEP  may  provide  for 
evacuation  to  a  vessel,  lifeboat,  or 
another  facility  in  the  event  of  a 
localized  fire  on  a  facility.  However,  in 
the  event  of  predictable  incidents,  such 
as  ice  floes,  or  storms  exceeding  the 
design  characteristics  of  the  facility,  the 
EEP  must  provide  for  evacuation  to 
land. 

18.  Three  comments  stated  that,  while 
the  proposed  rules  require  standby 
vessels  to  have  a  means  of  retrieving 
persons  from  the  water,  there  is  no 
similar  requirement  to  provide  for 
retrieving  persons  from  the  water  if  a 
standby  vessel  is  not  used.  The 
comments  suggested  that  the  Coast 
Guard  should  include  such  a 
requirement  in  the  regulations. 

The  Coast  Guard  agrees  and  has 
added  9  146.140(d)(12)(i)  to  require  that 
the  EEP  identify  the  means  that  will  be   . 
used  to  retrieve  persons  from  the  water 
during  an  evacuation. 

19.  Two  comments  stated  that  the 
proposed  rules  did  not  require  facility 
operators  to  identify  in  the  EEP  the 
means  that  would  be  used  to  transfer 
persons  from  the  facility  to  a  standby 
vessel  or  other  craft  and  to  retrieve 
those  persons  from  the  standby  vessel 
or  craft  onto,  for  example,  another 
facility. 

The  Coast  Guard  agrees  and  has    , 
added  9  146.140(d)(12)(ii)  and  (d)(12)(iii) 
to  require  that  the  EEP  identify  the 
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means  that  will  be  used  to  transfer 
facility  personnel  to  and  from  standby 
vessels,  lifeboats,  or  other  types  of 
evacuation  craft 

20.  One  comment  stated  that  the 
requirement  in  proposed  9  146.140(f)  that 
a  written  summary  of  the  EEP  be  given 
to  each  person  newly  reporting  on  the 
facihty  is  a  needless  expense  and  that 
the  EEP  may  be  difficult  to  summarize. 

The  Coast  Guard  agrees  that  the  EEP 
may  be  difficult  to  summarize  but 
believes  that  persons  newly  reporting  on 
the  facility  should  be  made  aware  of  the 
contents  of  the  EEP.  Therefore. 
9  146.140(f)  has  been  revised  to  require 
that  either  a  brief  written  summary  or 
an  oral  briefing  on  the  EEP  be  given 
each  person  newly  reporting  on  the 
facility. 

21.  Eight  comments  stated  that 
standby  vessels  or  some  sort  of  vessel 
support  is  necessary  in  order  to  ensure 
the  safe  emergency  evacuation  of  OCS 
facilities.  The  comments  suggested  that 
the  Coast  Guard  require  facility 
operators  to  provide  standby  vessels  or 
some  form  of  vessel  support  for  the 
emergency  evacuation  of  OCS  facilities. 
The  Coast  Guard  agrees  that  standby 
vessels,  in  some  cases,  could  enhance 
the  safety  of  some  OCS  facilities. 
However,  the  high  cost  of  providing  a 
properly  equipped  and  manned  standby 
vessel  may  not  always  be  justified 
under  the  circumstances  of  each  case. 
The  Coast  Gaard  believes  that 
evacuation  measures  using  equipment 
other  than  standby  vessels,  such  as 
helicopters,  may  prove  to  be  equally 
effective  and  more  cost  efRcient  in  many 
emergency  evacuation  situations. 
Therefore,  the  suggestion  that  standby 
vessels  be  required  in  every  case  was 
not  adopted. 

22.  Ten  comments  stated  tliat  OCS 
facility  operators  should  be  responsible 
for  submitting  EEFa  only  for  fixed 
facilities  on  their  leases  and  not  for 
MODU's.  (An  "operator"  of  an  OCS 
facility  is  defined  in  9  140.10  as  meaning 
the  leaseholder  or  person  controlling  or 
managing  the  lease  area  or  a  portion  of 
the  lease  area  and  "OCS  facility"  means 
a  fixed  or  floating  facility,  as  well  as  a 
MODU  in  contact  with  seabed.)  The 
comments  stated  that  operators  are  not 
always  familiar  writh  the  MODU's 
equipment  and  that  the  MODU  owners 
are  best  able  to  determine  the 
evacuation  criteria  for  their  units.  The 
comments  suggested  that  MODU  ovimers 
should  be  required  to  develop  and 
submit  the  EEP  for  their  MODU's. 

It  is  critical  that  E^s  be 
comprehensive  and  coordinated  fi-om  a 
single  source.  The  Coast  Guard  believes 
that  operators  will  be  able  to  develop 
EEP's  that  will  allow  for  the  easy 


incorporation  of  MODU  specific  data. 
Operators  would  be  responsible  for 
developing  the  EEP.  determining  the 
means  of  transportation  to  a  place  of 
safety,  providing  the  shoreside  support 
and  the  weather  forecasting  service,  and 
listing  the  duties  of  the  persons  to  be 
contacted  in  event  of  an  emergency. 
MODU  owners  should  be  able  to  readily 
provide  the  operators  with  the  data 
needed  to  incorporate  the  MODU's 
equipment  and  design  criteria  into  the 
EEP.  Therefore,  this  suggestion  was  not 
adopted. 

Incorporation  by  Reference 

The  material.  "Standard  for  Marine 
Buoyant  Devices"  (ANSI/UL1123-1987). 
in  9  147.7  has  been  approved  for 
incorporation  by  reference  by  the 
Director  of  the  Federal  Register  under  5 
U.S.C.  552  and  1  CFR  Part  51.  The 
material  is  available  as  indicated  in  that 
section. 

If  substantive  changes  are  made  by 
the  publisher  to  the  materials 
incorporated,  those  changes  may  be 
considered  for  incorporation.  However, 
before  taking  final  action  on  the 
incorporation,  the  Coast  Guard  will 
publish  a  separate  notice  in  the  Federal 
Register  for  public  comment. 

"ITie  reference  to  the  SOLAS 
Convention  in  9  143.405(a)(5)  of  the 
NPRM  has  been  deleted  in  the  final  rule 
and.  therefore,  from  the  list  of  materials 
in  9  14a7.  Section  14a7  is  revised  to 
conform  with  a  new  format  that  lists  the 
sections  throughout  Subchapter  N  in 
which  the  incorporated  material 
appears. 

E.0. 12291  and  DOT  ReguUtoiy  Pi^des 
and  Procedures 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  and  significant  under  the 
Department  of  Transportation  (DOT) 
regulatory  policies  and  procedures  (44 
FR 11034;  February  26. 1979).  This  rule  is 
considered  significant  because  of  the 
high  level  of  public  and  Congressional 
interest  in  this  project  A  final  regulatory 
evaluation  has  been  prepared  and 
placed  in  the  rulemaking  docket  It  may 
be  inspected  or  copied  at  the  Office  of 
the  Marine  Safety  Council.  Room  360a 
U.S.  Coast  Guard  Headquarters,  2100 
Second  St  SW..  Washington,  DC  20593- 
0001,  (202)  287-1477,  from  8  a.m.  to  3 
p.m.  Copies  may  also  be  obtained  by 
contacting  that  office. 

The  cost  of  preparing  an  EEP  may 
vary  due  to  the  varying  complexity  of 
the  manned  facilities  operating  on  the 
OCS  and  the  experience  of  the  preparer 
in  drafting  emergency  evacuation  plans. 
Much  of  the  required  information  is 
already  available  and  is  customarily 


provided  to  operating  personnel. 
However,  some  information  not 
previously  required  may  need  to  be 
compiled. 

The  Coast  Guard  estimates  the  cost  of 
preparing  a  plan  which  meets  these 
regulations  to  be  approximately  $725  per 
facility.  The  total  initial  cost  to  industry 
for  providing  an  EEP  for  eadi  manned 
facility,  including  MODU's,  is  estimated 
to  be  approximately  $785,000.  The  total 
cost  to  the  Coast  Guard  to  review  and 
approve  an  EEP  is  estimated  to  be  $100 
per  plan. 

Specific  comments  were  soUcited  on 
the  costs  of  preparing  and  updating 
EEFs  for  OCS  facilities  and  several 
comments  were  received.  Two 
comments  were  received  on  the  costs  of 
preparing  and  updating  the  EEFs.  The 
comments  estimated  that  the  cost  of 
preparing  and  updating  EEFs  would  be 
at  least  $2,000  per  OCS  facility.  Neither 
comment  provided  a  specific  analysis  of 
what  their  estimated  costs  included.  The 
Coast  Guard  reconsidered  its  cost 
estimates  for  preparing  and  updating  an 
EEP  and  concluded  that  they  are 
reasonable.  The  Coast  Guard  estimated 
cost  represents  the  estimated  average 
cost  for  preparation  and  update  of  an 
EEP.  The  Coast  Guard  recognizes  that 
the  costs  may  be  higher  for  some 
companies.  However,  many  facility 
owners  already  have  some  basic 
evacuation  procedures  in  effect  and 
much  of  the  information  required  by  the 
EEP  regulations  is  readily  available. 
Further,  many  facility  owners  will  be 
able  to  prepare  one  EEP  that  can  be 
made  applicable  to  numerous  facilities 
t>ecause  of  their  close  geographic 
location  and  similar  design  and 
equipment  (9  146.140(b)).  Recent 
regulations  (52  FR  6974;  March  6. 1967) 
require  that  MODU  operating  manuals 
provide  information  for  use  in 
emergency  situations  (46  CFR  109.121). 
EEFs  may  incorporate  certain  portions 
of  the  operating  manual  to  avoid 
unnecessary  duplication  and  cut 
preparation  costs. 

Five  comments  were  received  on  the 
cost  to  the  Coast  Guard  for  the 
examination  of  each  EEP.  All  five 
comments  questioned  whether  the  Coast 
Guard  could  conduct  an  indepth  review 
of  an  EEP  for  $100  a  plan.  The  Coast 
Guard  based  its  cost  estimate  on  its 
experience  in  the  review  of  other 
documents,  on  its  assumption  that  many 
of  the  plans,  particularly  those 
submitted  by  the  same  operator,  will  be 
similar,  and  on  its  estimate  that  it  will 
take  an  average  of  three  man  hours  to 
review  each  plan.  Though  the  initial 
costs  for  reviewing  and  approving  the 
first  EEFs  submitted  for  approval  may  " 
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he  higher,  we  feel  our  cost  estimates  for 
review  of  all  the  EEFs  are  reasonable. 
Specific  comments  were  solicited  on 
the  costs  of  equipping  a  certificated 
vessel  as  a  standby  vessel  and  on  the 
anticipated  use  of  standby  vessels.  For 
the  purpose  of  evaluating  this  rule,  the 
Coast  Guard  assumed  that  up  to  30 
standby  vessels  would  be  designated  in 
EEFs.  The  Coast  Guard  estimated  the 
cost  of  equipping  a  certificated  offshore 
supply  vessel  or  crew  boat  to  comply 
with  the  standby  vessel  requirements 
contained  in  the  EEP  regulations  to  be 
between  $6,000  and  $25,400.  Based  on 
these  assumptions,  the  total  initial  cost 
to  the  support  vessel  industry  to  outfit 
certificated  vessels  as  standby  vessels 
is  estimated  to  be  between  $198,000  and 
$762,000.  These  costs  are  lower  than  the 
ones  contained  in  the  NHlM's  draft 
regulatory  evaluation  because  the  cost 
of  equipping  a  designated  standby 
vessel  with  a  fast  rescue  boat  (FRB)  has 
been  eliminated  by  the  removal  of  the 
FRB  requirement  from  the  final  rule.  The 
Coast  Guard  estimated  that  the  day  rate 
for  vessels  equipped  and  maimed  as 
standby  vessels  would  increase  an 
average  of  $177  per  day.  Further,  the 
total  cost  to  the  lease  operators 
employing  these  30  standby  vessels  is 
estimated  to  be  between  $8,366,000  and 
$9,057,000  per  year. 

Two  comment  letters  were  received 
on  the  Coast  Guard's  estimated  increase 
in  the  day  rate  for  vessels  used  as 
standby  vessels.  The  comments  stated 
that  the  day  rate  for  an  offshore  supply 
vessel  (OSV)  or  crewboat  equipped  to 
comply  with  the  standby  vessel 
standards  contained  in  the  regulations 
would  increase  $200  to  $500  per  day.  In 
developing  its  estimate  of  the  maximum 
increase  in  the  day  rate  for  a  vessel 
equipped  and  manned  as  a  standby 
vessel,  the  Coast  Guard  gathered 
information  from  offshore  information 
services  and  marine  suppliers.  The 
Coast  Guard's  estimate  of  the  average 
increase  ($177)  in  the  day  rate  is 
believed  to  be  reasonable. 

Several  comments  concerning  the 
number  of  standby  vessels  likely  to  be 
used  under  these  regulations  were 
received.  One  comment  stated  that  the 
Coast  Guard's  estimate  of  the  number  of 
standby  vessels  likely  to  be  employed  in 
OCS  operations  (30)  is  too  low. 
However,  the  comment  did  not  provide 
an  alternate  figure  on  the  contention 
that  an  accurate  count  could  not  be 
determined  imtil  faciUty  operators  had 
completed  their  impact  assessment  of 
the  rules.  Six  comments  on  the 
estimated  number  of  standby  vessels 
stated  that  few,  if  any,  standby  vessels 
would  be  employed  if  the  vessels  were 


required  to  comply  with  the  proposed 
§  143.401(b).  The  proposed  regulation 
would  have  required  designated  standby 
vessels  to  be  certificated  to  carry  all  the 
persons  on  the  most  populated  OCS 
facility  that  the  standby  vessel  is 
designated  to  serve.  The  comments 
stated  that  few  existing  vessels  would 
be  able  to  meet  the  proposed 
requirement  and  the  cost  of  modifying 
an  existing  vessel  or  building  new  ones 
to  comply  with  this  requirement  would 
be  prohibitive.  The  Coast  Guard  has 
reconsidered  this  requirement  and  has 
revised  9  143.401(b)  in  the  final  rule  to 
require  that  standby  vessels  be  capable 
of  carrying  and  sheltering  100  per  cent  of 
the  personnel  on  the  most  populated 
facility  that  the  vessel  is  designated  to 
assist,  rather  than  being  certificated  for 
the  routine  carriage  of  that  number  of 
persons.  However,  the  comments 
provided  no  additional  data  on  the 
number  of  standby  vessels  that  would 
be  used  if  the  proposed  (  143.401(b)  was 
deleted. 

The  primary  objective  of  this 
rulemaking  is  to  address  evacuation 
planning  for  OCS  facilities,  including 
MODU's.  thereby  enhancing  the  safety 
of  life  and  property  on  the  OCS. 
However,  it  is  difficult  if  not  impossible, 
to  quantify  the  benefits  of  the 
regidations  because  of  the  unpredictable 
occurrence  and  limitiess  variety  of 
emergency  situations  in  which  aai^s 
would  be  of  assistance.  Although  EEFs 
would  not  replace  well  trained 
personnel,  they  can  be  of  significant 
benefit.  Recent  estimates  of  the  value  of 
a  human  life  have  ranged  from 
$1,000,000  to  $11,000,000.  The  saving  of 
only  a  few  Uves  each  year  would  make 
the  preparation  of  the  evacuation  plans 
and  the  additional  requirements 
imposed  on  designated  standby  vessels 
cost  beneficial. 

Regulatory  Flexibility  Act 

These  regulations  will  affect  owners 
and  operators  of  manned  OCS  facilities 
and  the  owners,  builders,  and  suppliers 
of  designated  standby  vessels.  Because 
of  the  extremely  high  cost  of  these 
manned  facilities,  their  owners  and 
operators  tend  to  be  major  corporations. 
However,  it  is  likely  that  at  least  some 
of  the  companies  opting  to  enter  the 
designated  standby  vessel  business  may 
be  considered  small  entities.  An 
estimate  for  outfitting  a  typical 
certificated  vessel  as  a  standby  vessel  is 
between  $6,600  and  $25,400.  Because  the 
use  of  designated  standby  vessels  is 
voluntary,  we  have  no  basis  for 
estimating  how  many  standby  vessels 
will  be  employed.  For  the  purposes  of 
evaluating  this  rulemaking,  we  have 
assumed  that  a  total  of  30  standby 


vessels  will  be  employed.  Based  on 
these  assumptions,  the  total  initial  cost 
to  the  support  vessel  industry  to  outfit 
certificated  vessels  as  standby  vessels 
will  be  between  $198,000  and  $762,000. 
Further,  we  estimate  that  the  day  rate 
for  a  standby  vessel  outfitted  according 
to  the  regulations  will  increase  by  as 
much  as  $177  a  day  over  the  day  rate  for 
the  same  vessel  without  standby  vessel 
equipment  in  order  to  cover  the  added 
expenses. 

The  Coast  Guard  requested  that 
individuals  who  believe  that  their 
business  may  qualify  as  a  small  entity 
and  felt  that  the  proposed  rules  would 
have  a  significant  economic  impact  on 
their  business  notify  the  Coast  Guard 
and  explain  why  they  felt  their  business 
qualified.  Such  individuals  were 
requested  to  explain  in  what  way  and  to 
what  degree  they  would  be 
economically  effected  by  the  proposed 
regulations. 

Six  comments  were  received  on  the 
impact  of  this  rulemaking  on  small 
entities.  Though  none  of  the  six 
comments  explained  why  they  felt  their 
businesses  qualified  as  a  small  entity, 
they  all  believed  that  proposed  S  143.401 
on  certification  requirements  for 
standby  vessels  and  proposed  S  143.405 
on  standby  vessel  equipment  would 
have  a  significant  economic  impact  on 
small  boat  companies.  The  comments 
stated  that  none  of  the  current  vessels 
operating  on  the  OCS  could  comply  with 
proposed  9  143.401(b)  and  that  few  of 
the  small  boat  owners  would  be  able  to  . 
afford  to  equip  their  vessels  with  all  the 
equipment  proposed  in  9  143.405. 
particularly  the  fast  rescue  boat  (FRB). 
The  comments  stated  that  if  the  Coast 
Guard  persisted  in  implementing  these 
regulations  that  it  would  mean  the  end 
of  the  many  small  boat  companies.  The 
Coast  Guard  has  reconsidered 
99  143.401  and  143.405  and  deleted  the 
requirement  that  a  standby  vessel  be 
certificated  to  carry  all  the  persons  on 
the  facility  it  is  serving,  and  the 
requirement  for  a  FRB.  to  lessen  the 
economic  impact  of  the  regulations 
without  decreasing  the  level  of  safety 
intended  by  this  rulemaking. 

Further,  a  concern  was  expressed 
during  the  Subcommittee  hearing  as  to 
whether  these  rules  would  affect  the 
continued  use  of  those  vessels 
commonly  referred  to  as  "field  boats" 
(i.e..  vessels,  usually  small,  used  to  carry 
materials  and  personnel  between  OCS 
facilities).  These  regulations  will  not 
affect  field  boats  undess  they  are 
designated  as  standby  vessels  for  the 
purposes  of  the  EEP. 

For  the  above  reasons,  the  Coast 
Guard  certifies  under  section  605(b)  of 


the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rulemaking  contains  information 
collection  requirements  in  99  146.140 
and  146.210.  These  items  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  tmder 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  etseq.).  When  approved, 
these  items  will  become  effective  on  a 
date  to  be  published  in  the  Federal 
Register. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  the  regulations 
and  concluded  that  preparation  of  an 
environmental  impact  statement  is  not 
necessary.  This  rulemaking  concerns  the 
development  of  emergency  evacuation 
plans  and  the  equipping  of  standby 
vessels  for  emergency  assistance  and 
would  have  no  effect  on  the 
environment. 

The  regulations  have  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  frt>m  further  environmental 
documentation  in  accordance  with 
sections  2.B.2.C  and  2.B.2.I  of 
Commandant  Instruction  (COMDTINST) 
M16475.1B.  A  Categorical  Exclusion 
Determination  statement  has  been 
prepared  and  is  included  in  the 
regulatory  docket.  (See  address  in  "E.O. 
12291  and  DOT  Regulatory  PoUcies  and 
Procedures.") 

List  of  Subjects 

33  CFR  Part  140 

Administrative  practice  and 
procedure.  Authority  delegation. 
Continental  shelf.  Incorporation  by 
reference.  Law  enforcement  Marine 
safety.  Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  143 

Continental  shelf.  Marine  safety. 
33  CFR  Part  146 

Continental  shelf.  Marine  safety. 


Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble.  Parts  140. 143,  and  146  of  Title 
33  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  14&-GENERAL 

1.  The  authority  citation  for  Part  140  is 
revised  to  read  as  follows: 

Authority:  43  U.S.C.  1333(d)(1),  1348(c), 
1356:  49  CFR  1.46. 

2.  Section  140.7  is  revised  to  read  as 
follows: 

9 140.7   hKocporaUon  t)y  fvferencc. 

(a)  Certain  materials  are  incorporated 
by  reference  into  this  subchapter  with 
the  approval  of  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a).  To  enforce  any  edition 
other  than  the  one  listed  in  paragraph 
(b)  of  this  section,  notice  of  the  change 
must  be  pubUshed  in  the  Federal 
Register  and  the  material  made 
available  to  the  public.  All  approved 
material  is  on  file  at  the  Office  of  the 
Federal  Register,  1100  L  Street  NW.. 
Washington.  DC  and  at  U.S.  Coast 
Guard.  Merchant  Vessel  Inspection  and 
Documentation  Division  (G-MVI),  2100 
Second  Street  SW..  Washington,  DC 
20593-0001  and  is  available  from  the 
sources  indicated  in  paragraph  (b)  of 
this  section.. 

(b)  The  material  approved  for 
incorporation  by  reference  in  this 
subchapter  and  the  sections  affected  are 
as  follows: 


American  National  Standards  In- 
sUtute  (ANSI) 
1430  Broadway,  New  Yoik,  NY 

loms 

ANSI  AlO.14-1975— Reqoire- 
ments  for  Safety  Belts,  Har- 
nesses, Lanyards,  Lifelines, 
and  Drop  Lines  for  Construc- 
tion and  Industrial  Use „..       142.42 

ANSI/UL1123-1987— Standard 
for  Marine  Buoyant  Devices 143.405 

ANSI  Z41-1983— American  Na- 
tional Standard  for  Personal 
Protection-Protective  Foot- 
wear.   142.33 

ANSI .  Z87.1-1979-^>ractice  for 
Occupational  and  Educational 
Eye  and  Face  Protection 142.27 

ANSI  Z88.2-1980— Practices  for 
Respiratory  Protection 142J9 

ANSI  789.1-1961— Safety  Re- 
quirements for  Industrial 
Head  Protection.^ 142.30 


International  Maritime  Organiza- 
tion (IMO) 

IMO  Sales.  New  York  Nautical 
Instrument  and  Service  Corp., 
140  W.  Broadway.  New  York, 
NY  10013 
IMO  Assembly  Resolution 
A.414  (XI)  Code  for  Construc- 
tion and  Equipment  of  Mobile 

Offshore  Drilling  Units 143.207; 

146.205 


3.  In  9  140.10,  a  new  term  is  added  in 
alphabetical  order  to  read  as  follows: 

9140.10    DcfMUon*. 

•        ••••. 

"Standby  vessel"  means  a  vessel 
meeting  the  requirements  of  Part  143, 
Subpart  E,  of  this  chapter  and 
specifically  designated  in  an  Emergency 
Evacuation  Plan  under  99  146.140  or 
146.210  of  this  chapter  to  provide  rapid 
evacuation  assistance  in  the  event  of  an 
emergency. 

PART  143— DESIGN  AND  EQUIPMENT 

4.  The  authority  citation  for  Part  143  is 
revised  to  read  as  follows: 

Autbority:  43  U.S.C  1333(d)(1).  1348(c). 
1356:  49  CFR  1.46. 

5.  In  Part  143,  a  new  Subpart  E  is 
added  to  read  as  follows: 


Subpart  E-Standby  V( 

Btc 

143.400  Applicability. 

143.401  Vessel  certification  and  operation. 
143.405  Equipment 

143.407    Manning. 

Subpart  E— Standby  Veaaela 


9143.400 

This  subpart  applies  only  to  standby 
vessels  meeting  tiie  requirements  of  this 
subpart  and  specifically  designated  in 
an  Emergency  Evacuation  Plan  (EEP) 
required  by  99  146.140  or  146.210  of  this 
chapter  to  provide  rapid  evacuation 
assistance  in  the  event  of  an  emergency. 

S  143.401.    Veeeel  cedlficalkMi  and 


Standby  ves^ls  must  meet  the 
following: 

(a)  Have  a  valid  certificate  of 
inspection  issued  in  compliance  with 
Subchapters  H,  I,  or  T  of  46  CFR  Chapter 
I. 

(b)  Be  capable  of  carrying  and 
providing  shelter  for  100  per  cent  of  tb' 
niunber  of  persons  on  the  most 
populated  facility  that  the  standby 
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vessel  is  designated  to  assist  Crew 
spaces  may  be  used  to  meet  the 
requirements  of  this  section. 

(c)  Provide  bunks  or  aircraft  type 
reclining  seats  for  10  per  cent  of  the 
number  of  persons  on  the  most 
populated  facility  that  the  standby 
vessel  is  designated  to  assist  Crew 
spaces  may  be  used  to  meet  the 
requirements  of  this  section. 

(d)  Not  carry  or  store  goods,  supplies, 
and  equipment  on  the  deck  of  the 
standby  vessel  or  in  other  locations  that 
may  hinder  the  vessel's  ability  to  render 
assistance  to  the  facility  that  the  vessel 
is  designated  to  assist 

(e)  Not  carry  or  store  any  haxardous 
material. 


(a)  Standby  vessels  must  have,  at 
least  the  following  equipment: 

(1)  Multiple  propellers  or  propulsion 
devices. 

(2)  Two  searchli^ts. 

(3)  For  vessels  certificated  under 
Subchapter  H  of  48  CFR  Chapter  L  a  line 
throwing  aKtlianca  that  meets  the 
requirements  in  46  CFR  75.45. 

(4)  For  vessels  certificated  under 
Subchapten  I  or  T  of  46  CFR  Chapter  I. 
a  line  throwing  appliance  that  meets  the 
requirements  of  46  CFR  94.45. 

(5)  A  Stokes  or  comparable  litters. 

(6)  One  blanket  for  each  person  on  the 
most  populated  facility  dwt  the  standby 
vessel  is  designated  to  assist 

(7)  Means  for  safely  retrieving 
persons,  including  injured  or  hen)less 
peraons.  from  the  water.  The  means  of 
retrieval  must  be  demonstrated  to  the 
satisfaction  of  the  Officer  in  CSiarge. 
Marine  Inspection. 

(8)  A  scramble  net  that  can  be  rigged 
on  either  side  of  the  standby  vesseL 

(9)  A  minimum  of  four  Coast  Guard 
approved  ring  life  buoys,  each  equipped 
with  15  fathoms  of  line. 

(10)  An  immenion  suit  approved  by 
the  Coast  Guard  under  46  CFR  160.171. 
or  a  buoyant  suit  meeting  Supplement  A 
of  ANSI/UL-1123-10e7  and  approved 
under  46  CFR  160^)53,  for  each  member 
of  the  standby  vessel's  craw  when  the 
standby  vessel  operates  north  of  32 
degrees  north  latitude  In  the  Atlantic 
Ocean  or  north  of  35  degrees  north 
latitude  in  all  other  waters. 

(11)  Two  boat  hooks. 

(12)  A  fire  monitor  with  a  minimum 
flow  rate  of.  at  least  500  gallons  per 
minute. 

(13)  One  two-way  radio  capable  of 
voice  communications  with  the  OCS 
facility,  hellcopten  or  other  rescue 
aircraft  rescue  boats,  and  shore  side 
support  penonneL 

(14)  Floodlights  to  illumbiate  the 
personnel  and  boat  retrieval  area,  the 


scramble  net  wh^i  deployed,  and  the 
water  around  the  personnel  retrieval 
and  scramble  net  deployment  areas. 

(15)  A  copy  of  "The  Ship's  Medicine 
Chest  and  Medical  Aid  at  Sea".  DHHS 
Publication  No.  (PHS)  84-2024.  available 
from  the  Superintendent  of  Dociunents, 
U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

(18)  An  industrial  first  aid  kit  sized  for 
SO  percent  of  the  number  of  persons  on 
the  most  populated  facility  that  the 
standby  vessel  is  designated  to  assist 

(17)  Coast  Guard  approved  life 
preserven  for  50  percent  of  the  number 
of  persons  on  the  most  populated  facility 
that  the  standby  vessel  is  designated  to 
assist 

(b)  Equipment  required  by  paragraph 
(a)  erf  this  section  must  be  to  the 
satisfaction  of  the  Officer  in  Charge, 
Marine  Inspection. 


1143.407 

Standby  vessels  must  be  crewed  In 
accordance  with  their  certificate  of 
inspection  for  24  hour  operation.  The 
Officer  in  Charge,  Marine  Inspection, 
may  require  the  crew  to  be  augmented, 
as  necessary,  to  provide  for 
maneuvering  the  standby  vessel,  for 
lockouts,  for  rigghig  and  operathig 
retrieval  equipment  and  for  caring  for 
sorvivora. 

PART  14«-OPEItATION8 

6.  llie  authority  citation  for  Part  148  Is 
revised  to  read  as  follows: 

Autfaotity:  43  U.S.C  1333(d)(1).  1348(c). 
1350;  49  CFR  IM. 

7.  In  §  148.125,  paragraph  (c)  is 
redesignated  as  paragraph  (d)  and  a 
new  paragraph  (c)  is  added  to  read  as 
follows: 

1146.128    Emergency  drtta. 

•        *        •        *        • 

(c)  Emergency  evacuation  drills.  The 
following  emergency  evacuation  drills 
must  be  conducted: 

(1)  At  least  once  a  year,  all  the 
elements  of  the  Emergency  Evacuation 
Plan  (EB>)  under  i  146.140  relating  to 
the  evacuation  of  penonnel  from  the 
focllity  must  be  exercised  through  a  drill 
or  a  series  of  drills.  The  drlU(s)  must 
exercise  all  of  the  means  and 
procedures  listed  In  the  EEP  for  each 
circumstance  and  condition  described  in 
the  EEP  under  i  148.140(dM9). 

(2)  At  least  once  a  mondi,  a  drill  must 
be  conducted  that  demonstrates  the 
ability  of  the  facility's  personnel  to 
perform  their  duties  and  functions  on 
the  facility,  as  those  duties  and 
functions  are  described  in  the  EEP.  If  a 
standby  vessel  is  designated  for  that 
facility  in  the  EEP,  the  vessel  must  be 
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position^  as  described  in  the  SP  for 
an  evacuation  of  that  facility  and  the 
vessel's  crew  must  demonstrate  its 
abiUty  to  perform  its  duties  and 
fimctions  under  the  EEP. 
•        *        *        •        • 

&  New  i  146.140  is  added  to  read  as 
follows: 

1146.140    Emergency  Evacuation  Plaa 

(a)  The  operator  of  each  manned  OCS 
fadUty  shall  develop  an  Emergency 
Evacuation  Plan  (EEP)  for  the  facility 
whidi  addresses  all  of  the  items  listed  in 
paragraph  (d)  of  this  section.  The  EEP 
may  apply  to  more  than  one  facility,  if 
the  faciUtles  are  located  in  the  same 
general  geographic  location  and  within 
the  same  Coast  Guard  Officer  in  Charge, 
Marine  Inspection  (OCMI)  zone;  if  eadi 
facility  covered  by  the  EEP  is 
specifically  identified  in  the  EEP;  and  if 
the  evacuation  needs  of  each  facility  are 
accommodated.  For  facilities  existing  on 
lune  19, 1989,  the  EEP  must  be  submitted 
to  the  OCMI  having  jurisdiction  over  the 
faciUty  before  December  18, 1989.  For 
facilities  not  existing  on  June  19, 1989, 
the  EEP  must  be  submitted  to  the  OCMI 
having  jurisdiction  over  the  facility,  30 
days  before  placing  the  faciUty  in 
operation.  The  OCMI  reviews  the  EEP  to 
determine  whether  all  items  Usted  in 
paragraph  (d)  of  this  section  are 
addressed  for  each  facility  included  hi 
the  EEP.  If  the  OCMI  determines  that  all 
items  hi  paragraph  (d)  of  this  section  are 
addressed,  the  OCMI  stamps  the  EEP 
"AK>ROVED"  and  returns  it  together 
with  a  letter  faidicating  Coast  Guard 
approval,  to  the  operator.  If  the  OCMI 

determines  that  any  item  is  not    

addressed,  die  OCMI  stamps  the  EEP 
"RETURNED  FOR  REVISION"  and 
returns  the  EEP,  together  with  an 
explanation  of  die  EEP's  deficiencies,  to 
the  operator.    

(b)  Once  the  EEP  is  approved  under 
paragraph  (a)  of  this  section,  the  faciUty 
operator  shall  ensure  that  a  copy  of  the 
EEP  and  the  letter  indicating  Coast 
Guard  approval  is  maintained  on  the 
facility. 

(c)  "The  EEP  must  be  resubmitted  for 
approval  when  substantive  changes  are 
made  to  the  EEP.  Only  the  pages 
affected  by  a  change  need  be 
resubmitted  if  the  EEP  is  bound  in  such 
a  way  as  to  allow  old  pages  to  be 
removed  easily  and  new  ones  inserted. 
Substantive  changes  include,  but  are  not 
limited  to,  installation  of  a  new  facility 
within  the  area  covered  by  an  EEP. 
relocation  of  a  MODU.  changes  hi  the 
means  or  methods  of  evacuation,  or 
changes  in  the  time  required  to 
accomplish  evacuation. 

(d)  'The  EEP  must  at  a  minimum. 


(1)  Be  written  in  language  that  is 
easily  understood  by  die  faciHty's 
operating  personnel; 

(2)  Have  a  table  of  contents  and 
general  index; 

(3)  Have  a  record  of  changes; 

(4)  List  the  name,  telephone  number, 
and  function  of  each  person  to  be 
contacted  under  the  EEP  and  state  the 
circumstances  in  which  that  person 
should  be  contacted; 

(5)  List  the  facihty's  communications 
equipment  its  available  frequencies, 
and  the  communications  schedules  with 
shore  installations,  standby  vessels, 
rescue  aircraft,  and  other  OCS  facilities 
specified  in  the  EEP; 

(6)  Identify  the  primary  source  of 
weather  forecasting  relied  upon  in 
implementing  the  EEP  and  state  the 
frequency  of  reports  when  normal 
weather  is  forecasted,  the  frequency  of 
reports  when  heavy  weather  is 
forecasted,  and  the  method  of 
transmitting  the  reports  to  the  facility; 

(7)  Designate  the  individual  on  each 
facility  covered  by  the  EEP  who  is 
assigned  primary  responsibility  for 
implementing  the  EEP; 

(8)  Designate  those  facility  and 
shoreside  support  personnel  who  have 
the  authority  to  advise  the  person  in 
charge  of  the  facility  as  to  tiie  best 
course  of  action  to  be  taken  and  who 
initiate  actions  to  assist  facility 
personnel; 

(9)  Describe  the  recognized 
circumstances,  such  as  fires  or 
blowouts,  and  environmental 
conditions,  such  as  approaching 
hurricanes  or  ice  floes,  in  which  the 
facility  or  its  personnel  would  be  placed 
in  jeopardy  and  a  mass  evacuation  of 
the  facility's  personnel  would  be 
recommended; 

(10)  For  each  of  the  circumstances  and 
conditions  described  under  paragraph 
(d)(9)  of  this  section,  list  the  pre- 
evacuation  steps  for  securing 


operations,  whether  drilling  or 
production,  including  the  time  estimates 
for  completion  and  the  personnel 
required; 

(11)  For  each  of  the  circumstances  and 
conditions  described  under  paragraph 
(d)(9)  of  this  section,  describe  the  order 
in  which  peraonnel  would  be  evacuated, 
the  transportation  resources  to  be  used 
in  the  evacuation,  the  operational 
limitations  for  each  mode  of 
transportation  specified,  and  the  time 
and  distance  factore  for  initiating  the 
evacuation;  and 

(12)  For  each  of  the  circumstances  and 
conditions  described  under  paragraph 
(d)(9)  of  this  section,  identify  the  means 
and  procedures — 

(i)  For  retrieving  persons  from  the 
water  during  an  evacuation; 

(ii)  For  transferring  persons  from  the 
facility  to  designated  standby  vessels, 
lifeboats,  or  other  types  of  evacuation 
craft; 

(iii)  For  retrieving  persons  from    . 
designated  standby  vessels,  hfeboats,  or 
other  types  of  evacuation  craft  if  used; 
and 

(iv)  For  the  ultimate  evacuation  of  all 
persons  on  the  facility  to  land,  another 
facility,  or  other  location  where  the 
evacuees  would  be  reasonably  out  of 
danger  under  the  circumstance  or 
condition  being  addressed. 

(e)  The  operator  shall  ensure  that — 

(1)  All  equipment  specified  in  the  EEP, 
whether  the  equipment  is  located  on  or 
off  of  the  facility,  is  made  available  and 
located  as  indicated  in  the  EEP  and  is 
designed  and  maintained  so  as  to  be 
capable  of  performing  its  intended 
function  during  an  emergency 
evacuation; 

(2)  All  personnel  specified  in  the  EEP 
are  available  and  located  as  specified  in 
the  EEP  and  are  trained  in  fulfilling  their 
role  under  the  EEP;  and 

(3)  Drills  are  conducted  in  accordance 
with  §  146.125(c). 


(f)  A  complete  copy  of  the  EEP  must 
be  made  available  to  the  facility's 
operating  personnel  and  a  brief  written 
summary  of,  or  an  oral  briefing  on.  the 
EEP  must  be  given  to  each  person  newly 
reporting  on  the  facility. 

(g)  A  copy  of  the  EEP  must  be  on 
board  each  standby  vessel,  if  any, 
designated  in  the  EEP  and  provided  to 
all  shoreside  support  personnel,  if  any. 
specified  in  the  EEP. 

9.  A  new  S  146.210  is  added  to  read  as 
follows: 

$146,210    Emergency  evacuation  plan. 

(a)  Except  as  otherwise  provided  in 
this  section,  the  requirements  applicable 
to  Emergency  Evacuation  Plans  (EEFs) 
on  manned  OCS  facilities  under 

$  146.140  are  applicable  to  MODU's. 

(b)  An  EEP  must  be  submitted  by — 

(1)  The  holder  of  a  lease  or  permit 
under  the  Act  for  each  MODU  within 
the  area  of  the  lease  or  the  area  covered 
by  the  permit;  or 

(2)  The  operator  under  30  CFR 
250.2(gg).  if  other  than  Uie  holder  of  a 
lease  or  permit  for  each  MODU  within 
the  area  in  which  the  operator  controls 
or  manages  operations. 

(c)  To  avoid  unnecessary  duphcation, 
the  EEP  may  incorporate  by  reference 
pertinent  sections  of  the  MODU's 
operating  manual  required  by  46  CFR 
109.121. 

(d)  In  complying  with  S  146.140(d)(7), 
the  EEP  must  designate  the  master  or 
person  in  charge  of  the  MODU  under  46 
CFR  109.107  as  the  individual  who  is 
assigned  primary  responsibility  for 
implementing  the  EEP,  as  it  relates  to 
that  MODU. 

Dated:  March  8. 1989. 
).D.  Sipes, 

Rear  Admiral.  U.S.  Coast  Guard  Chief.  Office 

of  Marine  Safety.  Security  and  Environmental 

Protection. 

|FR  Doc.  89-11626  Filed  5-17-89;  8:45  am| 
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DCPARTMEHT  Of  EDUCATION 
34  CFR  Part  263 


AOINCV:  Department  of  Education. 
action:  Pinal  regulations. 

•UMMARV:  The  Secretary  amends  the 
resKlations  governing  the  Indian 
fellowship  program  to  make  certain 
technical  amendments,  provide  for  the 
awarding  of  fellowships  primarily  on  the 
basis  of  scholastic  merit,  and  remove 
the  detailed  examples  of  eligible  fields 
of  study.  These  amendments  are  needed 
to  eniure  that  the  fellowships  are 
awarded  to  individuals  who  are  most 
likely  to  obtain  degrees,  based  on 
previous  scholastic  performance,  and  to 
remove  unnecessary  regulations. 
VflCnvi  DATi:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

ran  njRTNiii  mmmumon  contact: 
Dorothea  Pe^ins.  Fellowship 
Coordinator,  Office  of  Indian  Education, 
Office  of  Elementary  and  Secondary 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  2177,  (Mail  Stop  6335), 
Washington.  DC  20202.  Telephone  (202) 
732-1909. 

SUWLIMINTARV  INroAMATION:  On 
October  12, 1988,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  for  the  Indian  Fellowship 
Program  in  the  Federal  Register  (53  FR 
39876).  The  explanatory  statements  in 
the  preamble  to  the  notice  of  proposed 
rulemaking  (NPRM]  are  fully  apphcable. 
For  the  sake  of  brevity,  those  statements 
are  not  being  reprinted  here. 

Except  for  minor  editorial  and 
technical  revisions,  there  is  no 
difference  between  the  NPRM  and  these 
final  regulations. 

Analysis  of  Comments  and  Changes 

Comments:  Two  comments  were 
received  concerning  the  proposal  to 
award  fellowships  primarily  on  the 
basis  of  scholastic  merit.  One 
commenter  felt  that  the  award  of 
fellowships  based  on  scholastic  merit 
would  be  a  disadvantage  to  applicants 
from  reservations,  alle^ng  that  these 
students  do  not  perform  well  during  the 
first  two  years  of  college.  The 
commenter  suggested  that  special 
consideration  be  given  to  this  group  of 


applicants.  The  second  commenter 
expressed  concern  that  the  proposed 
emphasis  on  scholastic  merit  would  tend 
to  exclude  American  Indian  students 
who  possess  "eminence  credentials" 
(i.e.,  extensive  experience  and 
knowledge  in  their  Indian  culture, 
language,  and  history),  stating  that  these 
students  are  less  apt  to  achieve 
scholastically  than  Indian  students  who 
are  more  assimilated  in  the  dominant 
culture.  This  commenter  suggested  that 
experience  and  knowledge  in  Indian 
culttve  be  given  consideration  equal  to 
scholastic  achievement. 

Discussion:  Available  data  do  not 
show  that  students  from  reservations 
have  lower  grade  point  averages  than 
Indian  students  from  non-reservation 
schools.  Standardized  test  scores,  which 
are  also  considered  in  determining 
scholastic  merit,  are  evaluated  in  light  of 
the  average  standardized  test  scores  of 
American  Indian  students,  including 
reservation-based  students,  rather  than 
the  general  student  population.  The 
Secretary  believes  this  practice  helps  to 
reduce  the  effect  of  inequities  resulting 
from  institutional  or  regional  differences 
in  the  quality  of  education  received.  The 
Department  will  review  the  FY  1989 
applicants'  grade  point  averages  (GPAs) 
to  determine  whether  there  is  a 
significant  difference  in  the  GPAs  of 
these  groups  and  if  such  a  difference  has 
an  effect  on  applicants'  success  in 
obtaining  a  fellowship. 

The  intent  of  the  proposal  to  base 
fellowship  awards  on  scholastic  merit  is 
to  ensure  that  the  students  who  receive 
fellowships  are  the  most  likely  to 
complete  their  degree  programs.  In  some 
cases,  this  may  require  students  to 
improve  their  scholastic  records, 
particularly  with  respect  to  the  planned 
field  of  study,  before  applying  for  a 
fellowship.  However,  leadership  and 
commitment  in  the  Indian  community 
will  also  continue  to  be  decisive  factors 
in  the  selection  process. 

In  addition,  the  Secretary  believes  it  is 
important  that  limited  Federal  funds  aid 
those  who  are  most  in  need.  The 
Department  of  Education  will  examine 
the  income  distribution  of  students 
receiving  these  fellowships  to  determine 
whether  further  regulation  to  limit 
participation  on  the  basis  of  financial 
need  versus  merit  is  appropriate. 

Changes:  None. 

Comments:  A  commenter  suggested  - 
that  certain  changes  be  made  in  sections 
pertaining  to  application  requirements. 
The  commenter  suggested  that 
9  263.12(d)(2](i)  be  revised  to  state  that 
college  as  well  as  high  school  references 
may  submit  letters  of  assessment  and 
that  S  263.12(d)(2)(ii)  be  revised  to  make 
it  clear  that  professors  and  academic 


advisors  do  not  have  to  be  connected  to 
programs  funded  under  Subpart  1  of  the 
Indian  Education  Act  of  1988. 
Concerning  8  263.22,  the  commenter 
suggested  that  the  application 
requirements  for  fellowships  after  the 
first  year  of  funding  be  simplified  by 
eliminating  the  requirement  for 
assessment  letters  and  essays. 

Discussion:  Professors  and  academic 
advisors  who  submit  letters  of 
assessment  do  not  have  to  be  involved 
in  Indian  Education  Act  projects.  The 
term  "instructor"  has  the  same  meaning 
in  these  regulations  that  it  had  in  the 
previous  regulations;  it  includes  college 
instructors  as  well  as  non-academic 
instructors.  The  Department  will 
monitor  the  response  to  this  section  and 
consider  further  revisions  and 
clarification  for  future  rulemaking,  if 
needed.  Section  263.22  was  not  changed 
because  letters  of  assessments  and 
essays  are  not  required  for  continuation 
applications. 

Changes:  A  change  was  made  to 
S  2e3.12(d)(2)(ii]  to  specify  "college 
professor"  and  to  rearrange  the  options 
under  the  category  to  make  it  clear  that 
the  modifier  concerning  Subpart  1 
programs  refers  only  to  coordinators. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmittal  of  information  that  is 
being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  responses  to  the 
proposed  rules  and  on  its  own  review, 
the  Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

list  of  Subjects  In  34  CFR  Part  263 

Colleges  and  universities.  Education, 
Engineers,  Health  professions,  Indians — 
Education,  Law,  Natural  resources^ 
Scholarships  and  fellowships. 

Dated:  April  11, 1989. 
Laura  F.  CavaxcM. 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.087;  Indian  Fellowsliip  Program) 
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The  Secretary  amends  Part  263  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  263— INDIAN  FELLOWSHIP 
PROGRAM 

1.  The  authority  citation  for  Part  263  is 
revised  to  read  as  follows: 

Authority:  25  U.S.C.  2623,  onless  otherwise 
noted. 

2.  Section  263.1  is  revised  to  read  as 
follows: 

§263.1    Wliat  Is  t>M  Indian  FaHowsMp 
Program? 

The  Indian  Fellowship  Program 
provides  fellowships  to  enaUe  Indian 
students  to  pursue  a  course  of  study 
leading  to — 

(a)  A  postbaccalaureate  degree  in 
medicine,  law.  educatioo.  psychology, 
clinical  psychology,  or  a  related  field;  or 

(b)  An  undergraduate  or 
postbaccaluareate  degree  in  business 
administration,  engineering,  natural 
resources,  or  a  related  field. 
(Authority:  25  U.S.C  2823) 

3.  Section  283^1  is  amended  by 
revising  paragraph  (aX3)(i).  revisteg 
paragraph  (b),  removing  poragra^ib  (c), 
and  revising  the  autfnrity  citation  to 
read  as  follows: 

S2B3.2   VMieieeieMe to apM under ttie 
Indian  Faliowalilp  ProgiaM? 

(a)  *  •  • 

(3)(i)  Currently  in  attendance  or 
accepted  for  admission  as  a  full-time 
undergraduate  or  postbaccalaureate 
student  at  an  accredited  institution  of 
higher  education  in  one  of  the  fields 

listed  in  §  263.4  or  a  related  field;  and 

***** 

(b)  An  applicant  must  not  have 
obtained  a  terminal  postbaccalaureete 
degree. 

(Authority:  25  U.SwC  2823) 

4.  Section  263.3  is  amended  by 
revising  the  definitions  of  Expenses, 
Good  standing,  Indian,  Stipend,  and 
Undergraduate  degree,  removing  the 
definitions  of  Dependent  care,  Financial 
aid  need,  Indian  tribe,  and  Resources, 
adding  a  new  definition  of  Dependent 
allowance  in  alphabetical  order,  and 
revising  die  authority  citation  to  read  as 
follows: 

§263.3    What  definNiens  apply  to  tlw 
Indian  Fellowship  Program? 

«  *  «  *  • 

Dependent  allowance  means  costs  for 
the  care  of  minor  children  who  reside 
with  the  Fellow. 

Expenses  means  tuition  and  required 
fees,  required  university  health 
insurance,  room,  personal  living 


expenses,  and  board  at  or  near  the 
institution,  travel  in  cases  of  extreme 
hardship,  instructional  supplies,  and 
dependent  allowance. 

Good  standing  means  a  cumulative 
grade  point  average  of  at  least  2.0  on  a 
4.0  grade  point  scale  in  which  failing 
grades  are  computed  as  part  of  the 
average,  or  another  appropriate 
standard  established  by  the  institution. 

Indian  means  an  individual  wdio  is — 

(a)  A  member  of  an  Indian  tribe,  band, 
or  other  organized  group  of  Indians  (as 
defined  by  the  Indian  tribe,  band,  or 
other  organized  group),  including  those 
Indian  tribes,  bands,  or  groups 
terminated  since  1940  and  those 
recognized  by  the  State  in  which  they 
reside; 

(b)  A  descendant,  in  the  first  or  - 
second  degree,  of  an  individual 
described  in  paragraph  (a)  of  this 
definition; 

(c)  Considered  by  the  Secretary  of  the 
Interior  to  be  an  Indian  for  any  purpose; 
or 

(d)  An  Eskima  Aleut  or  other  Alaska 
Native. 

•        •        •        *        • 

Stipend  means  that  portion  of  a 
fellowship  award  that  is  used  for  room 
and  board  and  personal  living  expenses. 

Undergraduate  degree  means  a 
baccalaureate  (bachelor's)  degree 
awarded  by  an  institution  of  higher 
education. 

(Authority:  25  U.S.C  2823,  2851) 

5.  Section  263.4  is  revised  to  read  as 
follows: 


paragraph  (a)(2),  and  the  autiiority 
citation  to  read  as  follows: 


§263.4   WhfrsMie allowable i 
study? 

(a)  The  following  are  allowable  fields 
for  a  postbaccalaureate  degree  under 
this  program: 

(1)  Medicine. 

(2)  Clinical  Psychology. 

(3)  Uw. 

(4)  Education. 

(5)  Psychology. 

(b)  The  following  are  allowable  fields 
for  an  undergraduate  or 
postbaccalaureate  degree  under  this 
program: 

(1)  Business  Administration. 
-    (2)  Engineering. 
(3)  Natural  resources. 

(c)  The  Secretary  considers,  on  a  case- 
by-case  basis,  the  eligibility  of 
applications  for  fellowships  in  related 
fields  of  study. 

(Authority:  25  U.S.C.  2623) 

6.  Section  263.5  is  amended  by 
removing  the  words  "for  each  field  of 
study"  in  paragraph  (b)  and  by  revising 
the  introductory  text  of  paragraph  (a). 


§2«3J    What! 
Include? 

(a)  The  Secretary  awards  a  fellowship 
in  an  amount  up  to,  but  not  more  than, 
the  expenses  as  defined  in  this  Part.  The 
assistance  provided  by  the  program 
either — 


(2)  Supplements  other  financial  aid. 
including  Federal  funding,  other  than 
loans,  for  meeting  educational  expenses. 

(Authority:  25  U5.C.  2623) 

§263.6   [AflMndsdl 

7.  An  OMB  control  number  is  added 
and  the  authority  citation  for  §  283.6  is 
revised  to  read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  nvnber  1810-0020) 
(Authority:  2S  U.S.C  263) 

§263.7    lAmendod] 

&  An  OMR  control  number  is  added 
and  the  authority  citation  for  f  283.7  is 
revised  to  read  as  follows: 

(Approved  by  the  Oflice  of  Managwnent  and 
Budget  under  control  number  1810-0020) 
(Authority:  25  U.S.C  2823) 

§263J    [Amendsdl 

9.  Section  Z63.8  is  amended  by  adding 
the  words  *the  most  current  official" 
before  the  words  *iiigh  school"  in 
paragraph  (a),  and  again  before  the 
word  '^mdergraduate"  in  paragraph  (b), 
and  adding  an  OMB  control  number  and 
revising  the  authority  citation  to  read  as 
follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-002(4 
(Authority:  25  U.S.C.  2823) 

263.S    (Removed] 

10.  Section  263.9  is  removed. 

§263.11    (Amended] 

11.  The  authority  citation  for  §  283.11 
is  revised  to  read  as  follows: 

(Authority:  25  US.C  2823) 

12.  Section  263.12  is  amended  by 
removing  "(c)  and  (d)"  from  paragraph 
(a)  and  adding,  in  their  place,  "(c).  (d). 
and(e)",  adding  ".  if  applicable,"  after 
the  words  "grade  and"  in  paragraph  (c) 
(2),  redesignating  paragraph  (d)  as 
paragraph  (e).  adding  new  paragraph 
(d).  revising  the  heading  and 
introductory  text  of  paragraph  (c), 
paragraphs  (c)(1)  and  (c)(3),  the 
introductory  text  of  redesignated 
paragraph  (e),  and  redesignated 
paragraph  (e)(1),  adding  an  OMB  control 
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number  and  revising  the  authority 
citation  to  read  as  follows: 

1263.12    How  doM  the  Oecretry  ewslusts 


(c)  Official  academic  record.  (80 
points)  (1)  The  Secretary  considers  the 
quality  of  the  applicant's  academic 
record  and  the  applicant's  potential  for 
success  in  his  or  her  fleld  of  study  by 
reviewing  the  items  in  paragraphs  (c)  (2) 
and  (3)  of  this  section. 

(3)  The  Secretary  reviews  the 
applicant's  official  transcripts  and  any 
grade  reports  and  test  scores. 

(d)  Leadership.  (10  points)  (1)  The 
Secretary  reviews  documentation  of  any 
leadership  positions  held  by  the 
applicant  while  in  school  and  three 

•letters  of  assessment  that  address  the 
applicant's  potential  for  success  and 
leadership  in  his  or  her  field  of  study. 

(2)  The  applicant  shall  submit  three 
letters,  one  from  each  of  the  following 
groups: 

(i)  A  school  principal,  a  teacher,  an 
academic  or  non-academic  instructor  or 
counselor. 

(ii)  A  college  professor,  a  coordinator 
of  a  project  Ainded  under  Subpart  1  of 
the  Indian  Education  Act  of  1968,  or  an 
academic  advisor. 

(iii)  A  member  of  a  parent  committee 
for  a  project  funded  under  Subpart  1  of 
the  Indian  Education  Act  of  1988,  a 
tribal  council  member,  or  a  civic  leader 
who  has  observed  the  applicant  in 
educational,  social,  or  civic  activities. 

(e)  CommitmenL  (10  points)  (1)  The 
Secretary  considers  the  applicant's 
commitment  by  reviewing  an 
educational  commitment  essay  written 
by  the  applicant.  The  Secretary  awards 
up  to  10  points  for  this  criterion. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0020) 
(Authority:  25  U.&C.  2823) 

§263.13   [Amandedl 

13.  Section  263.13  is  amended  by 
adding  a  new  paragraph  (a),  designating 
the  existing  paragraph  as  paragraph  (b). 
and  revising  the  authority  citation  to 
read  as  follows: 

(Authority:  25  U.S.C  2623) 

i  263.13    wImI  prfortty  Is  oiven  to  Mftain 


(a)  The  Secretary  awards  not  more 
than  10  percent  of  the  fellowships,  on  a 


priority  basis,  to  persons  receiving 
training  in  guidance  counseling  with  a 
specialty  in  the  area  of  alcohol  and 
substance  abuse  counseling  and 
education. 


(Authority:  25  U.S.C.  2823) 

14.  Section  263.21  is  revised  to  read  as 
follows: 

S  263.21    Rsqulrsd  certification  Of 
Infocmatlofi. 

To  verify  further  the  accuracy  of  the 
information  provided  in  the  application, 
the  applicant  shall  provide  all 
information  and  dociunents  as  requested 
by  the  Secretary,  including  information 
on  other  flnancial  aid  sources  for 
educational  purposes.  The  applicant's 
failure  to  provide  the  requested 
information  and  documents  invalidates 
the  application. 

(Approved  by  the  Offlce  of  Management  and 
Bud^t  under  control  number  1810-0020) 
(Authority:  25  U.S.C  2823) 

15.  Section  263.22  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a),  removing  paragraph 
(b)(4),  adding  "of  1968"  after  the  word 
"Act"  in  paragraph  (b)(l)<  and  adding 
the  word  "and"  after  Uie  semicolon  in 
paragraph  (b)(2).  removing  the 
semicolon  and  the  word  "and"  at  the 
end  of  paragraph  (b)(3)  and  adding  a 
period  in  its  place,  revising  paragraph 
(c).  and  revising  the  authority  citation  to 
read  as  follows: 

f  26322   Time  period  for  a  felowsMp. 

(a)  The  Secretary  awards  a  fellowship 
for  a  period  of  time  set  by  the  school  as 
standard  for  the  allowable  field  of  study 
or  for  a  period  of  time — 

(c)  A  fellowship  terminates  when  the 
Fellow  receives  the  degree  being  sought 
or  after  the  Fellow  has  received  the 
fellowship  for  the  maximum  nimiber  of 
years  allowed  as  defined  in  paragraph 
(a)  of  this  section,  whichever  comes 
firat 

(Authority:  25  U.S.C  2823) 

S  263.23    [Amended] 

16.  Section  263.23  is  amended  by 
removing  the  word  "year"  in  paragraph 
(a)  and  adding,  in  its  place,  the  word 
"semester",  adding  the  word  "and"  after 
the  semicolon  at  the  end  of  paragraph 
(b),  removing  the  semicolon  at  the  end  of 
paragraph  (c)  and  adding  a  period  in  its 


place,  removing  paragraphs  (d)  and  (e). 
and  adding  an  0MB  control  number  and 
revising  the  authority  citation  to  read  as 
follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0020) 
(Authority:  25  U.S.C.  2623) 


S  263.24    [Amended] 

17.  Section  263.24  is  amended  by 
removing  "12"  from  paragraph  (a),  and 
adding,  in  its  place  "9",  and  revising  the 
authority  citation  to  read  as  follows: 

(Authority:  25  U.S.C.  2823) 

9263.25   [Amended] 

18.  Section  263.25  is  amended  by 
removing  paragraph  (a)(2),  adding  the 
word  "or"  after  the  semicolon  at  the  end 
of  paragraph  (a)(1),  redesignating 
paragraph  (a)(3)  as  (a)(2),  and  revising 
the  authority  citation  to  read  as  follows: 

(Authority:  25  U.S.C  2823) 


f  263<26   [Reinoved] 

19.  Section  263.26  is  removed. 

20.  Section  263.31  is  amended  by 
revising  paragraph  (a),  redesignating 
paragraph  (b)  as  paragraph  (c).  adding  a 
new  paragraph  (b)  and  revising  the 
authority  citation  to  read  as  follows: 

§  26331    Msbursement  of  fUndi> 

(a)  Funds  are  disbursed  directly  to  the 
institution  of  higher  education  where  a 
Fellow  is  enrolled.  Stipends  must  be 
distributed  to  Fellows  in  installments  by 
the  institution.  No  fewer  than  two 
installments  per  academic  year  may  be 
made. 

(b)  If  the  fellowship  is  vacated  or 
discontinued — 

(1)  The  Secretary  may  elect  to  allow 
the  fellowship  to  follow  the  Fellow  to 
another  institution  if  the  Fellow 
transfers  during  the  current  award 
period  and  maintains  eligibility  for  the 
award: 

(2)  The  Secretary  may  award  the 
unexpended  funds  from  the  fellowship 
to  an  alternate  applicant  at  that 
institution  for  a  period  of  study  that 
does  not  exceed  the  term  or  amount  of 
the  original  fellowship;  or 

(3)  The  Secretary  may  require  the 
institution  to  return  the  unexpended 
funds. 

•        •        •        •        • 

(Authority:  25  U.S.C  2823) 

[FR  Doc.  89-11890  Filed  5-17-89: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Avialion  Administration 

14  CFR  Parts  61, 67 

lOodicI  »to.  2SMS;  Notlct  No.  S9-12) 

RIN  2120-ACS1 

PHots  Convicted  of  Alcohol'  or  Drug- 
Related  Motor  Vehicle  Offenses  or 
Subfect  to  State  Motor  Vehicle 
Administrative  Procedures 

AQntCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 


;  This  notice  proposes  rules 
under  which  two  or  more  alcohol-  or 
drug-related  motor  vehicle  convictions 
or  related  state  administrative  actions 
would  be  grounds  for  certincate  action 
against  a  pilot.  This  notice  also  proposes 
rules  under  which  a  pilot's  medical 
certiflcate  would  expire,  requiring  that 
the  pilot  apply  for  a  new  medical 
certificate,  after  an  alcohol-  or  drug- 
related  motor  vehicle  action.  The  notice 
proposes  to  require  pilots  to  report 
alcohol-  or  drug-related  motor  vehicle 
actions  to  the  FAA  and  proposes  to  add 
an  express  consent  provision  to 
facilitate  FAA  access  to  information 
reported  to  the  National  Driver  Register. 
The  proposed  rules  are  needed  to 
prohibit  a  pilot  from  operating  an 
aircraft  after  multiple  alcohol-  or  driig- 
related  motor  vehicle  actions.  The 
proposed  rules  are  intended  to  enhance 
aviation  safety  by  identifying  persons 
who  do  not  meet  the  medical  standards 
of  the  regulations  and  by  removing  from 
navigable  airspace  pilots  who  have 
demonstrated  an  unwillingness  or 
inability  to  comply  with  safety 
regulations. 

OATi:  Comments  must  be  received  on  or 
before  July  17. 1989. 

AOORCSS:  Comments  on  this  notice  may 
be  delivered  or  mailed  in  duplicate  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attn:  Rules  Docket 
(AGC-204),  Docket  No.  25905,  800 
Independence  Avenue.  SW.,  Room  915G. 
Washington,  DC  20591.  Comments  must 
be  marked:  Docket  No.  25905.  Comments 
may  be  inspected  in  Room  915G 
between  8:30  a.m.  and  5:00  p.m.  on 
weekdays,  except  Federal  holidays. 

POn  niMTHCR  INFONMATION  CONTACT: 

Ms.  )udie  Craine,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone  (202)  267-9681. 


SUPPIEMINTARY  INFOMSATtON: 
Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
above.  All  communications  received  on 
or  before  the  closing  date  for  conunents 
will  be  considered  by  the  Administrator 
before  taking  further  rulemaking  action. 
Persons  wishing  the  Federal  Aviation 
Administration  (FAA)  to  acknowledge 
receipt  of  their  comments  submitted  in 
response  to  this  notice  of  proposed 
rulemaking  (NPRM)  must  submit  with 
those  comments  a  preaddressed. 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  25905.  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenters.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  die  docket." 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  Public  Affairs,  Attn: 
Public  Inquiry  Center  (APA-230),  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  the  mailing  list  for  future 
rulemaking  actions  should  also  request  a 
copy  of  Advisory  Circular  No.  11-2A. 
Notice  of  Proposed  Rulemaking 
Distribution  System,  that  describes  the 
application  procedures. 

Background 

On  February  17. 1987.  the  Office  of  the 
Inspector  General  (OIG)  for  the  U.S. 
Department  of  Transportation  released 
the  results  of  an  audit  of  the  FAA's 
airman  medical  certification  program. 
The  OIG  evaluated  the  procedures  used 
by  the  FAA  to  ensure  that  an  individual 
with  a  history  of  alcohol-  or  drug-related 
problems  is  not  issued  an  airman 
certincate  and  the  procedures  used  to 
determine  if  an  individual  reports  this 
information  to  the  FAA  in  an  accurate 
and  timely  manner. 

The  OIG  used  three  automated  files  to 
conduct  its  audit:  (1)  An  extract  from  a 
state  driving  file  on  alcohol-  and  drug- 
related  motor  vehicle  offenses;  (2)  an 
extract  from  the  National  Driver  . 


Register  (NDR);  and  (3)  the  FAA's  active 
medical  files.  The  OIG  used  these  files 
to  perform  two  comparisons  for  the 
audit.  First,  the  OIG  compared  the 
FAA's  medical  file  and  the  state  records 
of  alcohol-  and  drug-related  traffic 
offenses.  This  comparison  showed  that 
1.584  of  the  active  pilots  (3.4%)  who  held 
a  driver's  license  issued  by  that  state 
had  at  least  one  driving-while- 
intoxicated  (DWI)  or  driving-under-the- 
influence  (DUI)  conviction.  Of  these 
pilots.  1.124  pilots  (71%)  did  not  report 
this  information  to  the  FAA. 

The  OIG  also  compared  the  FAA's 
medical  file  with  the  NDR  records  for 
individuals  whose  driver's  licenses  had 
been  suspended  or  revoked  based  on 
alcohol-  or  drug-related  traffic  offenses. 
This  comparison  disclosed  that  the 
driver's  licenses  of  approximately  10.300 
of  the  711,648  active  airmen  (1.45%)  had 
been  suspended  or  revoked  for  DWI  or 
DUI  offenses  within  the  past  7  years.  Of 
these  pilots.  7,850  pilots  (76%)  failed  to 
report  these  motor  vehicle  convictions  to 
the  FAA  on  their  medical  applications. 
The  NDR  Act  contains  statutory 
restrictions  regarding  access  and  use  of 
NDR  information.  Thus,  the  OIG 
collected  only  statistical  data  from  the 
NDR  and  did  not  obtain  the  names  of 
specific  airmen  during  the  audit. 

After  the  audit  report  was  released, 
the  OIG  announced  its  intention  to 
conduct  two  computer  matches  as  part 
of  an  investigative  effort  to  gather 
spedflc  detailed  information  (52  FR 
5374;  February  20. 1987)  (52  FR  8545; 
March  18, 1987).  For  the  first  match,  the 
OIG  matched  the  Automated  Medical 
Certification  Data  Base  (the  FAA's 
medical  files)  with  certain  Identification 
Records  of  criminal  history  information 
of  the  Federal  Bureau  of  Investigation 
(FBI).  For  the  second  match,  the  OIG 
matched  FAA's  Automated  Medical 
Certification  Data  Base  with  the  State  of 
Florida  Department  of  Highway  Safety 
and  Motor  Vehicles  driver's  license 
records  involving  alcohol-  or  drug- 
related  traffic  offenses.  These  one-time 
computer  matches  resulted  in  the 
identification  of  specific  airmen  who 
allegedly  falsified  applications  for 
medical  certificates  by  failing  to  report 
alcohol-  or  drug-related  convictions. 

The  OIG  has  referred  over  6.400  of 
these  computer  matches  to  the  FAA  for 
possible  administrative  action.  The  OIG 
also  is  referring  some  results  of  these 
matches  to  the  Department  of  Justice  for 
possible  criminal  action  based  on  a 
violation  of  18  U.S.C.  1001  for 
intentional  falsification  of  an 
application  for  a  medical  certificate.  On 
September  30, 1988,  27  airmen  were 
indicted  by  a  Federal  grand  jury  in 


Tampa,  Florida  for  falsification  of  their 
medical  certificate  applications.  The 
airmen  were  charged  with  making  one 
or  more  false  statements  to  the  FAA  by 
failing  to  disclose  alcohol-  or  drug- 
related  convictions  on  the  airmen's 
application  for  a  medical  certificate.  The 
OIG  currently  has  investigations 
underway  throughout  the  country  and 
more  indictments  are  expected. 

Based  on  the  information  discovered 
during  the  audit,  the  OIG  recommended 
that  the  FAA  develop  an  objective, 
regulatory  standard  that  would  provide 
for  FAA  certificate  action  against  pilots 
convicted  of  alcohol-  or  drug-related 
motor  vehicle  offenses.  The  OIG  also 
recommended  that  the  FAA  seek 
legislative  changes  to  the  NDR  statute 
that  would  give  the  FAA  access  to  NDR 
information.  The  National 
Transportation  Safety  Board  (NTSB) 
and  the  U.S.  General  Accounting  Office 
(GAO)  supported  these 
recommendations. 

Statistics  do  not  now  indicate  a 
significant  positive  correlation  between 
convictions  for  driving  under  the 
infiuence  of  alcohol  or  drugs  and  flying 
fatalities  or  accidents.  However, 
information  collected  by  the  FAA  shows 
that  6.0  percent  of  general  aviation 
pilots  killed  in  aircraft  accidents,  during 
the  period  from  1978  to  1987,  had  a 
blood  alcohol  level  above  0.04  percent. 
Based  on  this  information,  the  FAA  has 
reason  to  believe  that  some  intoxicated 
or  impaired  pilots  may  operate  aircraft 
in  the  United  States. 

The  FAA  believes  that  it  is  reasonable 
to  conclude  that  a  pilot  with  multiple 
alcohol-  or  drug-related  motor  vehicle 
convictions  has  shown  an  inability  or 
unwillingness  to  comply  with 
regulations  or  laws.  In  addition,  pilots 
convicted  of  alcohol-  or  drug-related 
motor  vehicle  offenses  may  not  meet  the 
medical  standards  contained  in  Part  67 
of  the  Federal  Aviation  Regulations.  The 
FA.\  has  determined  that  information 
related  to  any  conviction  is  necessary  to 
conduct  effective  investigations  to 
ensure  that  a  pilot  is  capable  of  safely 
exercising  the  privileges  of  a  flight 
crewmember. 

On  June  22, 1987,  the  Secretary  of 
Transportation  submitted  a  draft  bill  to 
Congress  proposing  amendments  to  the 
NDR  Act  to  assist  the  FAA  in  identifying 
operators  of  aircraft  who  have  motor 
vehicle  driving  problems  by  permitting 
access  to  the  NDR.  An  amended  version 
of  the  proposed  bill  was  passed  by  the 
Senate  on  December  17, 1987  and 
passed  by  the  House  on  December  18. 
1987.  The  legislation  amending  the 
National  Driver  Register  Act  of  1982 
(Pub.  L.  No.  100-223  adding  section 
206(b)(3)  to  the  NDR  Act  of  1982)  was 


signed  by  the  President  on  December  30. 
1987. 

The  amendment  to  the  NDR  Act  states 
that 

|H)ny  individual  who  has  applied  for  or 
received  an  airman's  certificate  may  request 
the  chief  driver  licensing  official  of  a  Stale  lo 
transmit  information  regarding  the  individual 
*   '  *  to  the  Administrator  of  the  Federal 
Aviation  Administration.  The  Administrator 
of  the  Federal  Aviation  Administration  may 
receive  such  information  and  shall  make  such 
information  available  to  the  individual  for 
review  and  written  comment.  The 
Administrator  shall  not  otherwise  divulge  or 
use  such  information,  except  to  verify 
infomvation  required  to  l>e  reported  to  the 
Administrator  by  an  airman  applying  for  an 
airman  medical  certificate  and  to  evaluate 
whether  the  airman  meets  the  minimum 
standards  as  prescribed  by  the  Administrator 
to  be  issued  an  airman  medical  certificate. 
There  shall  be  no  access  to  information  in  the 
Register  under  this  paragraph  if  such 
information  was  entered  in  the  Register  more 
than  3  years  l>efore  the  date  of  such  request, 
unless  such  information  relates  to 
revocations  or  suspensions  which  are  still  in 
effect  on  the  date  of  the  request.  (23  U.S.C. 
401  note) 

On  October  29, 1987,  the  FAA 
published  a  notice  in  the  Federal 
Register  (52  FR  41557)  of  a  special 
enforcement  policy  regarding  applicants 
for  a  medical  certificate  who  have 
provided  incorrect  information  about 
traffic  convictions  on  a  medical 
application  form.  In  order  to  encourage 
compliance  with  the  reporting 
requirement  on  the  medical  certificate 
application  form,  and  to  ensure  that  the 
FAA's  records  are  accurate  and 
complete,  the  FAA  afforded  airmen  an 
opportunity  to  avoid  FAA  enforcement 
action  based  on  falsification  of  their 
medical  certificate  applications  if  they 
volunteered  the  corrected  information  to 
the  FAA  before  January  1, 1988.  As  of 
January  1, 1988.  the  FAA  may  take 
enforcement  action,  based  on 
falsification  of  the  medical  certificate 
application,  against  those  persons 
identified,  and  referred,  by  the  OIG  and 
those  persons  discovered  through  the 
FAA's  investigative  process  before  the 
airman  disclosed  the  true  and  accurate 
information  to  the  FAA.  On  November  1, 
1988,  the  FAA  published  a  notice 
announcing  termination  of  this  so-called 
"amnesty"  policy,  effective  December  1, 
1988  (53  FR  44166).  The  FAA  currently  is 
evaluating  information  received  from 
the  OIG.  information  received  from 
airmen  supplying  corrected  information 
regarding  traffic  convictions  to  the  FAA. 
and  information  obtained  as  a  result  of 
FAA  investigations.  Evaluation  of  this 
information  will  enable  the  FAA  to 
determine  appropriate  action,  including 


enforcement  action  where  warranted,  to 
be  taken  in  light  of  that  information. 

Discussion  of  the  Proposed  Rules 

The  FAA  has  had  regulations 
addressing  the  issues  of  alcohol  and 
drug  use  by  an  aircraft  crewmember  for 
many  years.  Section  91.11  of  the  FAR 
provides  for  certificate  action  against  a 
person  who  acted,  or  attempted  to  act. 
as  a  crewmember  of  a  civil  aircraft 
within  8  hours  after  consumption  of  an 
alcoholic  beverage;  while  under  the 
influence  of  alcohol:  while  using  any 
drug  that  affects  the  persons  faculties  in 
any  way  contrary  to  safety:  or  while 
having  0.04  percent  by  weight  or  more 
alcohol  in  the  blood.  Moreover,  the 
FAA's  strong  interest  in  ensuring  that 
individuals  are  not  troubled  by 
alcoholism  or  drug  dependency  is 
demonstrated  by  the  long  history  of 
medical  standards  contained  in  Part  67. 
The  proposals  in  this  notice  are 
intended  to  supplement,  not  replace,  the 
current  regulations.  The  proposed  rules 
would  implement  measures  to  further 
ensure  aviation  safety  by  identifying 
those  persons  who  may  commit  unsafe 
acts  in  an  aircraft  because  they  may 
disregard  general  safety  regulations  and 
those  persons  who  have  failed  to  report 
violations  of  general  safety  regulations 
to  the  FAA  as  required. 

Proposed  Amendments  to  Part  61 

For  the  purposes  of  the  proposed 
amendments  to  Part  61.  the  FAA  has 
included  a  definition  in  $  61.15  that 
defines  the  term  "motor  vehicle  action." 
The  proposed  definition  describes 
events  related  to  operation  of  a  motor 
vehicle  while  intoxicated,  while 
impaired,  or  while  under  the  influence  of 
alcohol  or  drugs.  The  list  of  events  is 
intended  to  encompass  the  various  types 
of  alcohol-  and  dnig-related  motor 
vehicle  offenses  and  administrative 
actions  contained  in  state  statutes. 

As  used  in  the  NPRM.  the  term 
"conviction"  is  intended  to  mean  that  a 
court  has  entered  a  judgment  of 
conviction  for  an  alcohol-  or  drug- 
related  motor  vehicle  offense.  The  FAA 
believes  that  this  use  of  the  term  should 
apply  notwithstanding  the  fact  that  an 
individual  may  appeal  a  conviction.  If  a 
pilot  is  acquitted  of  the  charges  or  a 
pilot's  conviction  is  reversed  on  appeal 
the  FAA  would  take  appropriate  action 
consistent  with  the  reversal  of  the 
conviction. 

However,  this  construction  of  the  term 
"conviction"  would  not  capture  the 
situation  where  a  court  asserts  or 
retains  continuing  jurisdiction  over  a 
person  for  an  alcohol-  or  drug-related 
motor  vehicle  offense  but  the  court  dues 
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not  enter  a  iudgment  of  conviction  and  a 
state  has  not  taJcen  administrative 
action  for  cause.  In  many  states,  a  court 
has  discretion  to  use  a  procedure  known 
as  "probation  before  judgment"  or 
"deferred  adjudication"  in  certain 
circumstances.  Under  this  procedure,  a 
person  may  be  required  to  participate  in 
a  court-ordered  rehabilitation  or 
community  service  program  under  the 
supervision  of  the  court  as  a  condition 
of  probation  and  in  lieu  of  conviction  for 
the  substantive  offense.  This  procedure 
enables  an  individual  to  avoid  a 
permanent  record  of  conviction: 
however,  this  procedure  is  not  a  formal 
acquittal  of  the  substantive  offense  and 
rests  upon  a  fmding  that  the  individual 
has  operated  a  motor  vehicle  while 
intoxicated,  while  impaired,  or  while 
under  the  influence  of  alcohol  or  drugs. 
The  FAA  specifically  requests  comment 
on  whether  this  situation  should  be 
treated  in  the  same  manner  as  a 
conviction  for  purposes  of  a  final  rule. 

The  FAA  intended  to  include  all  types 
of  action  taken  by  a  state,  from 
administrative  action  to  criminal 
conviction,  within  the  proposed 
defmition  of  a  motor  vehicle  action.  For 
example,  many  states  have  statutory 
implied  consent  provisions  that  result  in 
automatic  or  mandatory  cancellation, 
suspension  or  revocation  of  a  driver's 
license  regardless  of  whether  an 
individual  is  convicted  of  an  alcohol-  or 
drug-related  motor  vehicle  offense.  A 
state's  motor  vehicle  code  also  could 
provide  for  denial  of  an  application  for  a 
driver's  license  for  actions  not 
supported  by  a  conviction. 

Under  most  state  statutes,  an 
individual's  refusal  to  submit  to  a  test  to 
determine  blood  alcohol  content,  when 
requested  by  a  law  enforcement  officer, 
automatically  results  in  an 
"administrative"  suspension  or 
revocation  of  a  driver's  license  by 
operation  of  state  law.  It  is  possible  that 
an  individual  may  "surrender"  his  or  her 
driver's  license,  pursuant  to  a  state's 
administrative  suspension  or  revocation 
mechanism,  to  avoid  a  criminal 
conviction  for  an  alcohol-  or  drug- 
related  motor  vehicle  offense.  The 
proposed  amendment  to  8  61.15  is 
intended  to  address  this  situation  by 
providing  for  certificate  action  in  cases 
where  there  is  no  underlying  criminal 
conviction  for  alcohol-  or  drug-related 
op*;ration  of  a  motor  vehicle  but  a  state 
has  imposed  an  administrative  sanction 
against  a  pilot's  hcense  to  operate  a 
motor  vehicle  on  the  basis  of  similar 
conduct  or  a  related  violation. 

Pursuant  to  proposed  J  61.15,  the 
FAA's  denial  of  an  application  and 
suspension  or  revocation  of  an  existing 


certificate  would  be  based  on  two  or 
more  alcohol-  or  drug-related  motor 
vehicle  convictions,  two  or  more 
administrative  actions  by  a  state  for 
cause,  or  at  least  one  conviction  and  at 
least  one  administrative  action, 
occurring  within  a  3-year  period.  Under 
the  proposed  rule,  at  least  one  of  the 
convictions  or  administrative  actions 
would  have  to  occur  after  the  effective 
date  of  the  rule. 

The  proposed  amendment  also  would 
require  that  a  pilot  report  each  alcohol- 
or  drug-related  motor  vehicle  conviction 
or  administrative  action  in  the  pilot's 
recent  past  to  the  Airmen  Certification 
Branch  in  Oklahoma  City,  Oklahoma. 
Any  conviction  or  administrative  action 
that  occurred  within  the  3-year  period 
before  the  effective  date  of  the  rule 
would  have  to  be  reported  to  the  FAA 
not  later  than  60  days  after  the  effective 
date.  Any  conviction  or  administrative 
action  that  occurs  after  the  effective 
date  of  the  rule  would  have  to  be 
reported  not  later  than  60  days  after  the 
date  of  the  conviction  or  the 
administrative  action.  Failure  to  report 
even  one  of  these  convictions  or 
administrative  actions  to  the  FAA 
would  be  grounds  for  denial  of  an 
application  and  grounds  for  suspension 
or  revocation  of  a  pilot  certiHcate  issued 
under  Part  61. 

The  proposed  rule  would  require  that 
the  pilot  report  certain  identifying 
information  to  the  FAA.  For  example, 
the  pilot  would  be  required  to  include 
the  following  information:  name; 
address;  date  of  birth;  pilot  certificate 
number,  the  type  of  violation  that 
resulted  in  the  conviction  or  the 
administrative  action:  and  the  state 
which  holds  the  record  of  conviction  or 
administrative  action.  Thus,  the  FAA 
would  have  adequate  information  to 
locate  and  to  obtain  a  copy  of  a 
conviction  or  record  of  administrative 
action  and  sufficient  information  with 
which  to  exercise  its  discretion  to 
initiate  appropriate  certificate  action. 

A  pilot  would  be  required  to  report  an 
alcohol-  or  drug-related  motor  vehicle 
conviction  to  the  FAA  within  the 
proposed  timeframes  unless  the  pilot  is 
acquitted  of  the  charges  or  a  conviction 
is  reversed  on  appeal  before  those  time 
periods  elapse.  A  pilot  would  be 
required  to  report  any  continuing  state 
administrative  sanction  affecting  the 
pilot's  license  to  operate  a  motor  vehicle 
within  the  proposed  timeframes  if  the 
administrative  sanction  is  effective 
despite  the  fact  that  the  pilot  has  been 
acquitted  of  a  substantive  offense,  a 
conviction  has  been  reversed  on  appeal, 
or  a  court  has  not  entered  a  judgm«iit  of 
conviction  based  on  deferred 


adjudication  or  probation  before 
judgment. 

The  reporting  requirement  proposed  in 
this  notice  is  unrelated  to  the  existing 
requirement  that  a  pilot  describe  any 
past  or  current  record  of  traffic 
convictions  or  record  of  other 
conviction?  on  an  appHcalion  for  a 
medical  certificate,  llie  reporting 
requirement  proposed  in  this  NPRM  is 
not  intended  to  affect  or  to  change  in 
any  manner  the  requirement  to  hilly  and 
completely  answer  all  questions  relating 
to  traffic  and  other  convictions  on  an 
application  for  a  medical  certificate. 
Under  the  provisions  of  section  602(b)(1) 
of  the  Federal  Aviation  Act  of  1958,  the 
Administrator  issues  an  airman 
certificate  if,  after  investigation,  the 
Administrator  finds  that  the  applicant 
"*  *  *  possesses  proper  qualifications 
for.  and  is  physically  able  to  perform 
duties  pertaining  to,  the  position  for 
which  the  airman  certificate  is  sought  * 
*  *."  Pursuant  to  the  Act.  the  FAA 
requires  airmen  to  undergo  physical 
examinations  periodically.  An  airman  is 
examined  by  an  FAA-designated 
Aviation  Medical  Examiner  (AME)  who 
initially  determines  if  the  airman  meets 
the  medical  qualifications  contained  in 
Part  67  of  the  Federal  Aviation 
Regulations  for  a  medical  certificate.  An 
airman  is  required  to  report  excessive 
drinking  habits,  drug  or  narcotic  habits, 
as  well  as  traffic  and  other  convictions 
on  the  application  for  the  medical 
certificate.  This  information  is 
considered  by  the  AME  along  with  other 
information  regarding  the  airman's 
medical  history.  The  AME  uses  this 
information,  combined  with  a  physical 
examination,  to  determine  if  the  airman 
meets  the  medical  standards  of  Part  67 
and  is  qualified  to  hold  a  medical 
certificate. 

The  FAA  is  concerned  that  even  a 
single  alcohol-  or  drug-related  motor 
vehicle  conviction  or  administrative 
action  may  reflect  adversely  on  a  pilot's 
fitness  to  operate  an  aircraft.  Any 
impairment  of  a  pilot's  medical  fitness  to 
operate  an  aircraft  raises  important 
safety  concerns  within  the  jurisdiction 
of  the  FAA.  In  light  of  the  FAA's 
statutory  mandate  and  the  adverse 
effects  of  alcohol  and  drug  use  on 
aircraft  operators,  the  FAA  believes  that 
a  single  alcohol-  or  drug-related  motor 
vehicle  conviction  or  related 
administrative  action  is  of  sufficient 
relevance  to  a  pilot's  continued  medical 
ntness  to  trigger  a  medical  examination 
of  the  pilot. 

In  the  FAA's  opinion,  it  is  in  the 
public  interest  to  medically  examine  a 
pilot-within  a  reasonable  period  of  lime 
«ner  the  motor  vehicle  incideiit. 
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Accordingly,  the  FAA  proposes  to  revise 
S  61.23  of  the  Federal  Aviation 
Regulations  to  amend  the  duration  of  a 
medical  certificate  held  by  pilots.  The 
proposed  amendment  to  i  91.23  provides 
that  a  medical  certificate  automatically 
expires  on  the  61st  day  after  the  pilot  is 
convicted  of,  or  a  state  has  taken 
administrative  action  based  on,  a  motor 
vehicle  action,  unless  the  medical 
certificate  would  otherwise  expire 
before  the  61st  day,  so  that  the  pilot 
would  be  medically  examined  in 
accordance  with  the  standards 
contained  in  Part  67. 

Although  the  FAA  believes  that 
examination  of  a  pilot  following  a  single 
alcohol-  or  drug-related  motor  vehicle 
incident  is  appropriate,  the  FAA  is  not 
proposing  that  a  pilot  automatically  be 
prohibited  from  operating  an  aircraft 
and  immediately  be  examined  by  an 
AME.  If  the  pdol  otherwise  meets  the 
medical  standards  contained  in  Part  6?, 
the  pilot  may  continue  to  exercise  the 
privileges  of  his  or  her  pilot  certificate 
before  the  automatic  expiration  of  the 
pilot's  medical  certificate.  The  FAA 
believes  that  the  proposed  examination 
within  a  60-day  period  is  a  reasonable 
amount  of  time  in  which  to  schedule  and 
complete  a  medical  examination  without 
an  adverse  impact  oo  aviation  safety 
and  with  minimum  disruption  to  the 
pilot. 

Consistent  with  the  FAA's  current 
procedures,  an  apiriicant  for  a  medical 
certificate  is  required  to  list  any  traffic 
convictions  and  any  other  convictions, 
including  alcohol-  or  drug-related  traffic 
convictions,  on  the  application  for  a 
medical  certificate.  At  the  time  of 
application  for  a  new  medical 
certificate,  each  applicant  who  has  been 
the  subject  of  a  motor  vehicle  action 
also  would  be  required  to  present 
documents  that  substantiate  any  alcohol 
or  substance  abuse  treatment  plan  in 
which  the  pilot  participated  and 
documents  that  show  evidence  of 
compliance  with  any  court-ordered 
program  related  to  the  conviction  or  the 
administrative  action.  A  pilot  would 
receive  a  new  medical  certificate  if,  in 
light  of  the  information  on  the 
application  for  a  medical  certificate  and 
any  new  information  submitted  by  the 
pilot,  the  pilot  continues  to  meet  the 
medical  qualifications  of  Part  67  and 
otherwise  is  eligible  to  hold  a  medical 
certificate. 

Not  every  state  court  or  state 
administrative  agency  requires 
participation  in  an  alcohol  or  substance 
abuse  treatment  program  or  a  court- 
ordered  program  after  conviction  or 
administrative  action  based  on  alcohol- 
or  drug-related  motor  vehicle  offenses. 


Thus,  the  proposed  rule  provides  that  a 
pilot  would  be  required  only  to  submit 
this  information,  if  applicable,  to  the 
AME  at  the  medical  examination.  If  the 
pilot  was  not  required  to  participate  in  a 
treatment  program  or  a  court-ordered 
program  as  a  result  of  the  motor  vehicle 
action,  the  pilot  would  still  be  required 
to  report  a  m^'tor  vehicle  conviction  on 
an  application  for  a  new  medical 
certificate  and  to  report  a  motor  vehicle 
action  to  the  FAA  pursuant  to  the 
proposed  amendment  to  S  61.15. 

Proposed  Amendment  to  Part  97 

The  legislation  enacted  by  Congress 
gives  the  FAA  the  authority  to  receive 
information  about  an  individual 
reported  by  states  and  contained  in  the 
NDR.  The  legislation  provides  that  the 
FAA  can  receive  NDR  information  if  an 
individual  who  has  applied  for,  or 
received,  an  airman  certificate  requests 
the  chief  driver  licensing  official  of  a 
state  to  transmit  this  information  to  the 
FAA.  To  implement  this  authority,  the 
FAA  proposes  to  add  an  express 
consent  provision  to  the  medical 
certification  regulations  of  Part  67.  The 
proposed  consent  provision  would 
enable  the  FAA  to  obtain  information 
that  independently  verifies  the  traffic 
conviction  information  provided  on  a 
medical  certificate  application  and  to 
determine  if  an  applicant  for  a  medical 
certificate,  or  a  person  ^o  currently 
holds  a  medical  certificate,  meets  the 
medical  standards  contained  in  Part  67. 

The  proposed  consent  provision 
would  require  that  an  applicant  for  a 
medical  certificate  execute  a  consent 
form  at  the  time  of  application  that 
authorizes  the  FAA  to  receive  NDR 
information.  The  FAA  considers  the 
express  consent  requirement  to  be 
integral  to  the  application  for  a  medical 
certificate.  Therefore,  an  applicant's 
failure  to  comply  with  this  requirement, 
at  the  time  of  application,  would  mean 
that  the  application  for  a  medical 
certificate  is  incomplete.  The  FAA 
would  be  unable  to  process  the 
incomplete  application  and  to  issue  a 
medical  certificate  to  the  applicant 

The  FAA  is  prohibited  by  the 
legislation  from  releasing  NDR 
information  to  any  person  except  the 
individual  who  is  the  subject  of  the  NDR 
report.  In  addition,  if  the  FAA  receives 
information  from  the  NDR  about  a 
particular  individual,  the  FAA  is 
required  to  make  this  information 
available  to  the  individual  for  review 
and  written  comment  The  FAA  intends 
to  place  any  information  received  from 
the  NDR  in  the  airman's  medical  Rle. 
Therefore,  NDR  information  would  be 
accorded  comprehensive  privacy 


protection  and  would  be  released  only 
to  the  airman. 

Tlie  legislation  denies  the  FAA  access 
to  information  in  the  NDR  that  was 
entered  more  than  3  years  before  the 
date  that  the  FAA  requests  the 
information.  However,  the  FAA  can 
receive  NDR  data  that  is  more  than  3 
years  old  if  that  information  relates  to 
the  current  suspension  or  revocation  of 
an  airman's  hcense  to  operate  a  motor 
vehicle. 

State  participation  in  the  NDR  system 
is  voluntary.  Currently,  all  states 
participate  in  the  NDR  in  some  manner. 
Participating  states  report  a  wide 
variety  of  driver's  license  information  to 
the  NDR.  This  information  includes  the 
denial  of  an  application  for  a  driver's 
license  by  a  state  for  cause;  the 
cancellation,  suspension  or  revocation 
of  a  driver's  license  by  a  state  for  cause, 
and  a  state  conviction  for  certain  motor 
vehicle  related  offenses,  including  the 
operation  of  a  motor  vehicle  while  under 
the  influence  of.  or  impaired  by,  alcohol 
or  a  controlled  substance.  A  report  from 
the  NDR  contains  basic  descriptive  data 
about  an  individual,  the  current  status  ot 
an  individual's  license  to  operate  a 
motor  vehicle,  and  an  indication  of  a 
state  that  may  hold  records  regarding 
criminal,  civil,  or  administrative  action 
taken  against  an  airman's  Hoense  to 
operate  a  motor  vehicle.  As  a  result  of 
amendments  to  the  NDR  Act  in  1962.  an 
NDR  report  will  not  describe  the 
substantive  offense  that  forms  the  basis 
for  the  state's  license  action. 

The  amendment  to  die  NDR  Act  states 
that  the  FAA  may  use  NDR  information 
"to  verify  information  required  to  be 
reported  to  the  Administrator  by  an 
airman  applying  for  an  airman  medical 
certificate  and  to  evaluate  whether  |an] 
airman  meets  the  minimum  standards  as 
prescribed  by  the  Administrator  to  be 
issued  an  airman  medical  certificate." 
Due  to  the  limited  information  contained 
in  an  NDR  report  the  FAA  would  use 
information  reported  by  the  NDR  as  an 
investigative  tool. 

The  FAA  intends  to  seek  information 
from  any  state,  identified  in  an  NDR 
report,  that  may  hold  a  record  of  traffic 
convictions,  or  a  record  of 
administrative  actions  by  a  state  driver 
licensing  agency,  related  to  an  airman's 
license  to  operate  a  motor  vehicle.  The 
FAA  also  intends  to  obtain  a  copy  of 
any  record  that  contains  substantive 
information  about  traffic  convictions 
and  state  motor  vehicle  administrative 
actions.  An  examination  of  the  state 
records  would  enable  the  FAA  to 
determine  the  nature  of  the  underiying 
offense,  if  it  is  not  described  in  the  NDR 
report  and  to  confirm  that  the  report 
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accurately  describes  any  action  taken 
by  a  state  against  an  airman's  license  to 
operate  a  motor  vehicle.  In  addition,  the 
state  records  would  enable  the  FAA  to 
verify  that  the  NDR  report  correctly 
identifles  a  particular  airman  whose 
name  may  appear  in  the  NDR  database. 

The  language  of  the  legislation  does 
not  prohibit  the  FAA's  intended  use  of 
the  NDR  as  an  investigative  tool.  In 
general,  information  contained  in  state 
records  and  reported  to  the  NDR  is  a 
matter  of  public  record  at  the  state  level. 
Therefore,  in  addition  to  the  express 
statutory  authority  to  receive  and  use 
NDR  data,  the  FAA's  investigative  use 
of  NDR  data  and  use  of  stale  traffic  or 
criminal  records  complies  with  the 
restrictions  contained  in  the  legislative 
amendments  and  with  the  requirements 
of  the  Federal  Privacy  Act. 

The  FAA  believes  that  the  proposed 
rules  would  improve  the  level  of 
aviation  safety  by  providing  a 
mechanism  to  identify  and  take 
enforcement  action  against  those 
individuals  who  exhibit  a  lack  of 
compliance  disposition.  Also,  the 
proposed  rules  would  enable  the  FAA  to 
investigate  false  statements,  which  may 
be  intended  to  conceal  a  pilot's  failure 
to  meet  the  medical  standards  (including 
alcoholism  or  drug  dependency),  made 
by  an  individual  on  a  medical  certificate 
application. 

Regulatory  Evaluation 

This  is  a  summary  of  the  preliminary 
cost  impact  and  benefit  evaluation  for 
the  regulatory  changes  proposed  in  this 
notice.  The  proposed  changes  would 
establish  a  basis  for  revocation  or 
suspension  of  pilot  certification  for 
pilots  convicted  of  alcohol-  or  drug- 
rclaled  motor  vehicle  offenses  or  pilots 
subject  to  state  administrative  action  for 
cause.  The  proposals  would  require  that 
a  pilot  report  any  conviction  or 
administrative  action  that  occurred 
within  the  3-year  period  before  the 
effective  date  of  the  rule,  and  each 
conviction  or  administrative  action  that 
occurs  after  the  effective  date  of  the 
rule,  to  the  FAA  Airmen  Certification 
Branch  in  Oklahoma  City.  Under  the 
proposed  amendment,  a  pilot's  failure  to 
report  even  one  conviction  or 
administrative  action  to  the  FAA  would 
be  grounds  for  denial  of  an  application 
and  grounds  for  suspension  or 
revocation  of  a  certificate  issued  under 
Part  61.  The  proposed  reporting 
requirement  is  in  addition  to  the  existing 
obligation  on  a  pilot  to  describe  any 
past  record  of  traffic  convictions  and 
any  past  record  of  other  convictions  on 
an  application  for  a  medical  certificate. 

The  proposed  changes  also  would 
provide  that  a  pilot's  medical  certificate 


would  expire  on  the  61st  day  after 
conviction  of  an  alcohol-  or  drug-related 
motor  vehicle  offense  or  after  imposition 
of  a  state  administrative  sanction  unless 
the  medical  certificate  would  otherwise 
expire  before  the  61st  day.  The 
proposals  would  require  that  a  pilot 
submit  certain  information  regarding  a 
pilot's  participation  in  an  alcohol  or 
substance  abuse  treatment  plan  or 
court-ordered  program  to  an  AME  at  the 
time  of  an  examination  associated  with 
an  application  for  a  medical  certificate 
that  follows  a  motor  vehicle  action. 

The  proposal  to  amend  9  61.15  of  the 
Federal  Aviation  Regulations  (FAR) 
would  affect  an  estimated  752,000 
individuals  currently  holding  pilot 
^  certificates  and  ratings  issued  by  the 
FAA.  Implementation  of  these  proposals 
is  likely  to  result  in  the  revocation  or 
suspension  of  the  privilege  to  operate  an 
aircraft  for  a  substantial  number  of 
pilots  convicted  of  alcohol-  or  drug- 
related  motor  vehicle  offenses  or  pilots 
subject  to  state  administrative  action  for 
cause.  This  number  could  range  from 
1,000  to  12,000  pilots  per  year.  The  costs 
of  suspension  or  revocation  of  a 
certificate  issued  under  Part  61  would  be 
the  negative  economic  impact 
associated  with  the  temporary  or 
permanent  loss  of  employment  for  pilots 
engaged  in  commercial  aviation  and  the 
deprivation  of  leisure  and  business 
flying  for  general  aviation  pilots.  These 
costs  are  considered  to  be  the  result  of 
alcohol  or  drug  use  rather  than 
regulatory  costs  and,  therefore,  should 
not  be  attributed  to  FAA's  efforts  to 
improve  aviation  safety  by  removing 
from  an  increasingly  congested  airspace 
individuals  who  have  demonstrated  an 
unwillingness  or  inability  to  comply 
with  safety  regulations. 

The  costs  associated  with  the 
administration  and  enforcement  of  the 
proposed  rules  are  considered  nominal 
and  unquantifiable.  The  FAA 
anticipates  that  these  activities  could  be 
incorporated  into  the  agency's  existing 
workload;  however,  additional  agency 
resources  may  be  required  to  process 
the  data  from  the  NDR  and  material 
submitted  by  pilots  at  a  medical 
examination  by  an  AME  in  accordance 
with  the  proposals. 

The  proposal  to  amend  S  61.23  would 
provide  for  termination  of  a  pilot's 
medical  certificate  following  a  motor 
vehicle  action.  Pilots  whose  medical 
certificates  expire  as  a  result  of  the 
proposed  amendment  would  be  required 
to  apply  for  a  new  medical  certificate. 
Pilots  whose  medical  certificates  have 
expired  and  pilots  who  are  examined 
before  their  medical  certificates  expire 
would  be  required  to  submit  documents, 
if  any,  substantiating  the  pilot's 


participation  in  any  alcohol  or 
substance  abuse  treatment  program  and 
to  show  evidence  of  compliance  with 
any  court-ordered  program.  For  the 
purposes  of  the  regulatory  evaluation, 
the  FAA  assumed  that,  statistically,  the 
average  duration  of  an  airman  medical 
certificate  that  expires  pursuant  to  the 
proposed  amendment  would  be  reduced 
by  50  percent.  The  expirations  would 
range  from  recently-issued  medical 
certificates  to  those  nearing  expiration 
under  the  current  sections  in  S  61.23. 
The  FAA  estimates  that  the  incremental 
cost  to  affected  pilots  to  obtain  a  new 
medical  certificate  in  compliance  with 
the  proposed  rule  would  be 
approximately  $294,800  per  year  or 
approximately  $1.8  million  discounted 
over  a  10-year  period. 

The  FAA  expects  that  the  proposed 
rules  would  reduce  the  number  of 
aviation  accidents  caused  by  pilots  who 
may  be  impaired  by  alcohol  or  drugs 
during  aircraft  operations  However,  the 
FAA  has  been  unable  tc  quantify  the 
expected  benefits  of  the  proposed  rules. 
Some  observations  can  be  made, 
however,  regarding  potential  beneHts  of 
the  proposed  rules.  As  previously  stated, 
during  the  period  from  1978  to  1987,  6.0 
percent  of  general  aviation  pilots  killed 
in  aviation  accidents  had  a  blood 
alcohol  level  of  at  least  0.04  percent. 
During  the  10-year  period  from  1978  to 
1987, 11,329  people  died  in  general 
aviation  accidents.  If  6.0  percent  of 
these  people  died  in  accidents  where  the 
pilot  was  under  the  influence  or 
impaired  by  alcohol,  an  average  of  68 
people  died  annually  where  alcohol  may 
have  been  a  contributing  factor  in  the 
accident.  The  FAA  believes  that 
potential  drug  involvement  in  aviation 
accidents  would  increase  the  average 
number  of  people  killed  in  aviation 
accidents  where  impairment  may  have 
been  a  contributing  factor. 
Consequently,  if  the  proposed  changes 
to  the  Federal  Aviation  Regulations  are 
only  1  percent  effective,  the  benefits 
expected  as  a  result  of  reduced  aviation 
accidents  would  more  than  equal  the 
$1.8  million  discounted,  10-year  cost  of 
the  proposals,  based  on  the  generally- 
accepted,  statistical  value  of  $1  million 
per  human  Ufe. 

Regulatory  Flexibility  Determination 

The  FAA  has  determined,  pursuant  to 
the  Regulatory  Flexibility  Act  of  1980, 
that  the  proposed  rules  would  not  have 
a  significant  economic  impact,  positive 
or  negative,  on  a  substantial  number  of 
small  entities.  This  determination  is 
based  on  the  FAA's  opinion  that  the 
adverse  economic  consequences 
associated  with  the  loss  of  the  privilege 


to  operate  an  aircrafl  for  both 
commercial  and  general  aviation  pilots 
convicted  of  alcohol-  or  drug-related 
motor  vehicle  offenses  or  pilots  affected 
by  state  administrative  action  for  cause 
are  the  direct  consequence  of  alcohol  or 
drug  use. 

Trade  impact  Statement 

These  proposals,  if  adopted,  would 
affect  only  those  individuals  who  hold 
an  FAA-issued  certificate  and,  therefore, 
would  have  no  impact  on  trade 
opportunities  for  U.S.  firms  doing 
business  overseas  or  foreign  firms  doing 
business  in  the  United  States. 

Paperwork  Reduction  Ad  Approval 

Proposed  9  61.15(e)  would  require  a 
pilot  to  report  to  the  FAA  each  alcohol- 
or  drug-related  motor  vehicle  conviction 
and  each  alcohol-  or  drug-related 
administrative  action.  Proposed 
9  61.23(d]  would  require  a  pilot  to 
submit  certain  documents  to  an  AME  at 
the  time  of  examination  for  appUcation 
for  a  medical  certiBcate  following  a 
motor  vehicle  action.  In  accordance  with 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511),  the  recordkeeping  and 
reporting  provisions  contained  in  this 
NPRM  have  been  submitted  for  approval 
to  the  Office  of  Management  and  Budget 
(OMB).  Comments  on  these 
requirements  should  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs  (OMB),  New  Executive  Office 
Building,  Room  3001,  Washington,  DC 
20503;  Attention:  FAA  Desk  Officer 
telephone  (202)  395-7340.  A  copy  also 
should  be  submitted  to  the  FAA  docket. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  these 
proposals  would  not  have  sufficient 
Federalism  implications  to  warrant 
preparation  of  a  FederaUsm 
Assessment. 

Conclusion 

The  costs  associated  with  the 
proposed  rules  are  the  cost  of  reporting 
convictions  and  administrative  actions 
to  the  FAA  and  a  small  cost  resulting 
from  expiration  of  a  medical  certificate 
requiring  a  medical  examination  of  a 
pilot.  Based  on  estimates  of  these  costs, 
the  FAA  has  determined  that  the 
proposed  amendments  would  impose 
only  a  nominal  cost  on  the  aviation 


community  and  that  the  estimated 
benefits  are  expected  to  exceed  the 
estimated  costs  of  implementation.  For 
these  reasons,  it  is  certified  that,  under 
the  criteria  of  the  Regulatory  Flexibility 
Act.  the  proposed  amendments,  if 
adopted,  would  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities.  For  the  same  reasons,  the 
proposals  do  not  involve  a  major  rule 
under  the  criteria  of  Executive  Order 
12291.  Because  the  proposals  involve 
issues  of  substantial  interest  to  the 
public,  the  proposals  are  considered  to 
be  significant  under  the  Regulatory 
Policies  and  Procedures  of  the 
Department  of  Transportation  (44  FR 
11034;  February  26, 1979).  An  initial 
regulatory  evaluation  for  this 
rulemaking  action  is  contained  in  the 
regulatory  docket.  A  copy  may  be 
obtained  by  contacting  the  person 
identified  under  the  caption  entitled 
"RW  HIRTHEfl  INFORMATION  CONTACT." 
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The  Proposed  Amendments 

In  consideration  of  the  foregoing,  the 
FAA  proposes  to  amend  Part  61  and  Part 
67  of  the  Federal  Aviation  Regulations 
(14  CFR  Parts  61  and  67)  as  follows: 

PART  61— CERTIFICATION:  PILOTS 
AND  FLIGHT  INSTRUCTORS 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1355. 1421, 
1422,  and  1427: 49  U.S.C.  106(g)  (Revised  Pub. 
h.  97-449.  January  12. 1983). 

2.  By  amending  9  61.15  by  adding  new 
paragraphs  (c),  (d),  and  (e)  to  read  as 
follows: 

9  61.15    Offenses  Invotving  alcotid  or 
drugs. 

***** 

(c)  For  the  purposes  of  paragraphs  (d) 
and  (e)  of  this  section,  a  motor  vehicle 
action  means — 

(1)  A  conviction  for  the  violation  of 
any  Federal  or  state  statute  relating  to 
the  operation  of  a  motor  vehicle  while 
intoxicated  by  alcohol  or  a  drug,  while 
impaired  by  alcohol  or  a  drug,  or  while 
under  the  influence  of  alcohol  or  a  drug; 


(2)  The  cancellation,  suspension,  or 
revocation  of  a  license  to  operate  a 

motor  vehicle  by  a  state  for  a  cause 
related  to  the  operation  of  a  motor 
vehicle  while  intoxicated  by  alcohol  or  a 
drug,  while  impaired  by  alcohol  or  a 
drug,  or  while  under  the  influence  of 
alcohol  or  a  drug;  or 

(3)  The  denial  of  an  application  for  a 
license  to  operate  a  motor  vehicle  by  a 
state  for  a  cause  related  to  the  operation 
of  a  motor  vehicle  while  intoxicated  by 
alcohol  or  a  drug,  while  impaired  by 
alcohol  or  a  drug,  or  while  under  the 
influence  of  alcohol  or  a  drug. 

(d)  A  motor  vehicle  action  occiuring 
after  [the  effective  date  of  the  final  rule) 
and  within  3  years  of  a  previous  motor 
vehicle  action  is  grounds  for — 

(1)  Denial  of  an  application  for  any 
certificate  or  rating  issued  under  this 
part  for  a  period  of  up  to  1  year  after  the 
date  of  the  last  motor  vehicle  action:  or 

(2)  Suspension  or  revocation  of  any 
certificate  or  rating  issued  under  this 
part. 

(e)  Each  person  holding  a  certificate 
issued  under  this  part  shall  provide  a 
written  report  of  each  motor  vehicle 
action  that  occurs  after  |3  years  before 
the  effective  date  of  the  final  rule]  not 
later  than  (60  days  after  the  effective 
date  of  the  final  rule]  or  not  later  than  60 
days  after  the  motor  vehicle  action, 
whichever  is  later.  The  report  must 
include  the  person's  name;  address;  date 
of  birth:  pilot  certificate  number  the 
type  of  violation  that  resulted  in  the 
conviction  or  the  administrative  action: 
and  the  state  which  holds  the  record  of 
conviction  or  administrative  action. 
Each  person  shall  forward  the  report  to 
the  FAA,  Airmen  Certification  Branch 
(AAC-260).  P.O.  Box  25082,  Oklahoma 
City.  OK  73125.  Failure  to  comply  with 
this  section  is  grounds  for — 

(1)  Denial  of  an  application  for  any 
certificate  or  rating  issued  under  this 
part  for  a  period  of  up  to  1  year  after  the 
date  of  the  failure  to  report  a  motor 
vehicle  action;  or 

(2)  Suspension  or  revocation  of  any 
certificate  or  rating  issued  under  this 
part. 

3.  By  amending  9  61.23  by  adding  new 
paragraph  (d)  to  read  as  follows: 

961.23    Duration  Of  medical  certificates. 

(d)  Each  airman  medical  certificate, 
issued  to  a  person  who  holds  a 
certificate  issued  under  this  part  expires 
in  accordance  with  paragraphs  (a),  (b). 
or  (c)  of  this  section  or  on  the  61st  day 
after  a  motor  vehicle  action  as  defined 
in  9  61.15(c)  of  this  Part,  whichever  is 
earlier.  At  the  time  of  any  application 
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*      for  an  airman  medical  certificate,  each 
applicant  holding  a  certificate  issued 
under  this  part,  who  is  the  subject  of  a 
motor  vehicle  action  occurring  after  the 
applicant's  last  medical  examination 
and  after  (the  effective  date  of  the  final 
rule)  shall  present  to  the  aviation 
medical  examiner — 

(1)  Documents  that  substantiate  the 
applicant's  participation  in  an  alcohol  or 
substance  abuse  treatment  program,  if 
any;  and 

(2)  Evidence  that  the  applicant  is  in 
compliance  with  a  court-ordered 
program  resulting  from  the  motor  vehicle 
action,  if  any. 


PART  67— MEDICAL  STANDARDS  AND 
CERTIFICATION 

4.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1355. 1421.  and 
1422;  49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983). 

5.  By  adding  new  $  67.3  to  read  as 
follows: 

§67.3    AccM*  to  the  National  Drivar 
Ragiatar. 

At  the  time  of  application  for  a 
certificate  issued  under  this  part,  each 
person  who  applies  for  or  receives  a 


medical  certificate  shall  execute  an 
express  consent  form  requesting  the 
chief  driver  licensing  official  of  a  state 
to  transmit  information  contained  in  the 
National  Driver  Register  about  the 
person  to  the  Administrator.  The 
Administrator  shall  make  information 
received  from  the  National  Driver 
Register,  if  any,  available  to  the  person 
for  review  and  written  comment. 
Issued  In  Washington.  DC.  on  May  11. 1989. 

Monte  R.  B«lger, 

Associate  Administrator  for  Aviation 
Standards. 

|FR  Doc.  89-11917  Filed  5-17-89:  8:45  am| 
auxma  code  4*io-i3-« 
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260..... 
301..... 
416 


626. 


.18834 
...21202 
-.21202 
-.21202 
...19162 


19316 

19316 

19316- 

675 19316 

676 19316 

677 - 19316 

678 19316 

679 19316 

680. 19316 

684 19316 

665 19316 

688 19316 

689 19316 

21  cm 

5 20381 

1 03 1 8651 

165- 18651 

176 „ 19360 

177 19283,  20381 

178..- _. 21052 

430..-. - 20783 

436.™ 20382.  20783 

442 20783 

455 20382 

514 20235 

520 19283,  20786 

556 20235 

PfOpOMO  RutoK 

1 09 1 9486 

509 1 9486 

864 - 201 47 

880 _ 20147 

872 20962 

89a 20962 


22  cm 

1300 18886 

23  cm 

PrepoMd  RuIm: 

65a_ 19196 

24  cm 

1 1 1 20094 

200 19886 

570 21 166,  21388 

906. 20758 

96a 20758 

990 -.18889 

888 _ 20859.  20860 

26  cm 

1 19165,  19283, 19363, 

20527,20787,21224 

35a. - 18713 

301 19568.  21053. 21055 

602. 19165. 19283. 19363. 

20527.20787.21055. 
21203 


1 19390. 19409. 19732. 

20606,20861,21224. 
21437 

301 19578. 21073 

602 20606.  20861.  21073 


2tcm 

60 

55a- 


75 

29  cm 

1601 

2200 


20123 

21392 

18907 


2610- 
2619.. 
2676.. 


.20123 
.18490 
.20837 
.20838 
.20839 


1910 

....„ 18796.20672 

1926 

20672 

30  cm 

845 

19342 

931 

..- 20567 

PropoMd 

44 

RutoK 

„ 19492 

250 

20607 

761 

19732 

785 

19732 

816 

19732 

817 

906 

19732 

20862 

917 

20148 

918 

925 

.„ 19923 

19923 

926 

21228 

31CFR 

103 

20398,21213 

210 

20568 

316 

342 

19486,20476 

19486  20476 

351  ..„   1 9486,  20476 

240 21527 

32  cm 

199 

20385 

369 

.- 19372 

518 

536 

18653 

21343 

706 

.18651.18652 

98a. - 

. 18547 

33  cm 

3 

19166 

100 

140 

143 

18653. 

18654,  19166, 
19167.20571 

21566 

....21S6S 

146. 

165 

■^iiiMifii 

miposva 
100   _ 

117 

166 

167 

326 

21566 

.  19168.  20571-20573 

18668. 18670.  19405, 
20607.21074 

20149 

20235 

20235 

84  cm 

81 

19512 

205. — 

„. 20052 

250 

20480 

251 

292 



19134 
20480 

253 

254 



...„  20480 

20480 

255 

256.-. 



.- 20480 

,  20480 

257 

20480 

258 

20480 

263 

280 

548 



.-  .-21576 
-19506.21164 
18488 

757 

18840 

758...  ». 

18840 

36  cm 

13 

18491 

37  cm 

202 


..-19411 


.21059 


1 18671. 18907. 19286, 

20670 

2.- 18907.  19286.  20670 

301 - -21451 

309 - 21451 

38  cm 

17 20840 

21 .._ 21214 

1 21229 

8 18550 

21 21 230 

36 20398 

39  cm 

232 20526 

Proposed  Rutes: 

265 21235 

3001 1 9924 

40  cm 

22 21174 

52 18494,  19169-19173, 

19372,20389,20574, 
20577.20845,21059 
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60 18495.  18496.  21344 

61 18498 

81 18498,  21059,  21216 

122 18716 

123 18716 

124 18716 

135 20770 

144 21427 

180 20124,  20125,  21220, 

21427 
261 18503,  18505,  19888. 

20580 

268 18836 

271 19184,  20847,  20849 

272 20851 

501 18716 

700 21249 

796 21063 

798 21063 

PropoMdRulM: 

52 18551,  18911.  20150, 

20153.20613,20863, 

20865 

81 18551 

160 18912 

180 21236 

300 1 9526 

372 20866 

790 21 237 

799 21 240 

41  cm 

Ch.  1 01 20354 

101-7 20355 

101-50 18506 

105-68 18506 

Subtitle  F 20355-20360 

Ch.  301 20262 

Ch.  302 20262 

Ch.  303 20262 

Ch.  304 20262 

42CFR 

400 21065 

433 21065 

Propo— d  RutoK 

412 19636 

43  cm 

PropoMdRulM: 

17 18554 

31 60 21 075 

44  cm 

64 20126 

Prop<MMl  RuteK 

67 201 57,  2061 5 


45  cm 

1351 

Prcpoaad  Rul**: 


.......20853 

233 19197 


46  cm 

10 21246 

15 21246 

50 19570 

71 19570 

91 19570 

98 19570 

107 19570 

110 19570 

1 53 1 9570 

1 54 1 9570 

1 70 1 9570 

189 1 9570 


580 20127 

PropoMd  Rules: 

69 20670 

125 20006 

126 20006 

127 20006 

128 20006 

129 20006 

130 20006 

131 20006 

1 32 20006 

133 20006 

134 20006 

135 20006 

136 20006 

1 70 20006 

174 20006 

201 20402 

203 20402 

47  CFR 

1 19373,  19374,  19836 

22 20962 

61 19836 

65 1986 

68 21249 

69 18654 

73 18506,  18507,  ■:8889, 

18890, 19374. 19572, 
20855,21221,21222 

76 20855 

94 19575 

95 20476 

97 19375 

Proposed  Ruiss: 

Ch.  1 19413 

2 20869 

15 19925 

25 20869 

61 19846 

65 19846 

69 19846,  20873 

73 19415,  19416,  19578, 

20874,21088,21260- 
21262 

76 20875 

80 20869 

87 20869 

90 20615 

48  CFR 

1 „ 18812,  20488 

3 20488,  21066 

4 20488 

5 19812 

9 19812,  20488 

1 5 20488 

22 1 981 2 

25 19812 

31 18507 

32 19812 

33 19812 

36 19812 

37 20488,  21066 

43 20488 

44 19812 

52 19732.  19812,  20488, 

21066,21067 

201 21067 

203 21067 

204 20589 

207 20589 

208 20589,  21 067 

211 20589 

215 20589 

217 20589 


219 20589 

227 20589 

232 20589 

235 20589 

242 20589 

245 20589 

252 20589 

253 20589 

733 20596 

1822 21222 

1825 19576 

1852 21222 

Proposed  Rules: 

13 19339 

31 18634 

52 18558,  18631 

552 18912 

49  CFR 

173 18820,  20856 

178 18820 

571 18890,  20066,  20082 

580 18507-18516 

1115 19894 

Proposed  Rules: 

383 20875 

564  20084 

571 .18912,  20084,  21263 

1003 20879 

1160 20879 

1162 20879 

1168 20879 

50  CFR 

1 7 20598 

216 18519 

301 1 9895 

61 1 18903 

661 19185.  19798,  19904, 

20603 

663 18658.  18903.  20603 

672 18519.  18526,  19375 

675 18519 

Proposed  Rules: 

14 19416 

17 19416,  20616,  20619 

32 20623 

33 20623 

611 19510,  18683,  19199. 

21343 
675 1 91 99,  21 343 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  peraon  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 


WHO:        The  Office  of  the  Federal  Register. 


WHAT: 


WHY: 


Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  Fmding  aids  of  the  FR/CFR 
system. 

To  piovida  tlie  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 
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May  23;  at  MO  a.m. 

Office  of  the  Federal  Register, 

First  Floor  Conference  Room. 

1100  L  Street  NW..  Washington.  DC 

202-^23-5240 

ST.  LOUIS,  MO 

WHEN: 
WHERE: 

RESERVATIONS: 

May  23;  at  9:00  a.m. 

Room  1612, 

Federal  Building. 

1520  Market  Street 

St  Louis,  MO 

Call  the  Federal  Information  Center, 

St  Louis:  314-425-4106 

Missouri  (outelde  St  Louis):  1-8UU-392-7711 

Kansas:  1-800-432-2934 
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Magnetic  tapes  275-8328 

Problems  with  public  single  copies  275-3868 

FEDERAL  AGENCIES 
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Agricultural  Marketing  Service 

RULES 

Lemons  grown  in  California  and  Arizona.  21595 

Agriculture  Department 

See  Agricultural  Marketing  Sovice;  Animal  and  Plant 
Health  Inspection  Service;  Commodity  Credit 
Corporation;  Federal  Grain  Inqpection  Service;  Forest 
Service 

Air  Force  Department 
NOTices 
Meetings: 
ScientiHc  Advisory  Board,  21648 
(3  documents] 

Alcohol.  Tobacco  and  Firearms  Bureau 

PROPOSED  RUL£S 

Alcoholic  beverages: 
Distilled  spirits  plants — 
Akx^l  content  for  distilled  qririts  products  in  SO  and 
I        100  ml  bottles;  increased  tolerance,  21630 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Porcine  semen  from  China,  21626 
NOTICES 

Environmental  statements:  availability,  etc.: 
Genetically  engineered  plants;  field  test  permits — 
Plant-associated  microorganiaou,  21643 
Tomatoes,  21644 
Meetings: 
Swine  Health  Protection  .Advisory  Committee,  21645 

Antitrust  Dhrision 

NOTICES 

National  cooperative  research  notifications: 
Southwest  Research  Institute,  21681 

Army  Department 

See  Engineers  Corp^ 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control 

NOTICES 

Direct  reading  instrumentation  capabilities  expansion; 
NIOSH  meeting,  21668 

Commerce  Department 

See  Export  Administration  Bureau;  International  Ti-ade 
Administration;  National  Institute  of  Standards  and 
Technology;  National  Oceanic  and  Atiiios{^eric 
Administration 


Commodity  Credit  Corporation 

PROPOSED  RULES 

Loan  and  purchase  programs: 
Emergency  livestock  assistance;  Indian  owners  eligibility, 
21625 

Commodity  Futures  Trading  Commission 

RULES 

Foreign  futures  and  options  transactions,  21599-21614 
(4  documents] 

Defense  Department 

See  also  Air  Force  Department:  Engineers  Corps;  Navy 

Department 
RULES 
Contracting: 

Commercial  activities  program  (OMB-TO  imfdementation] 
Correction,  21631 
PROPOSED  RULES 
Regulatory  agenda 

Correction,  21726 
NOTICES 
Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities  under  OMB 
review,  21647 
Meetings: 

Science  Board  task  forces,  21648 

Drug  Enforcement  Administratten 

NOTICES 

Applications,  hearings,  determinations,  etcj 
Abbott  Laboratories,  21681 
Du  Pont  Pharmaceuticals,  21681 
Upjohn  Co.,  21681 

Education  Department 

RULES 

Elementary  and  secondary  education: 

Local  educational  agencies;  Chapter  1  program,  21752 
General  Education  Provisions  Act;  implententation 
Correction,  21622,  21726 
(2  documents) 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
General  Education  Provisions  Act — 
Funds,  returns;  mitigating  circumstances  requirements: 
correction,  21726 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Allen-Stevens  Drum  Accessories  et  al..  21683 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
21682 

Energy  Department 

See  Federal  Energy  Regulatory  Commission;  Hearings  and 
Appeals  Office,  Energy  Department:  Southwestern 
Power  Administration 
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Engineere  Corpe 
Nonccs 

Environmental  statements;  availability,  etc.: 
San  Joaquin  Delta.  CA;  channel  improvements.  21648 

Environmentai  Protection  Agency 

RULES 

Air  quality  planning  purposes:  designation  of  areas: 

Arizona  et  al..  21904 
Toxic  substances: 

Toxic  Substances  Control  Act;  Section  6  rulemaking 
procedures,  21922 

NOnCEt 

Environmental  statements;  availability,  etc.: 

.Agency  statements — 

Comment  availability,  21663 
Weekly  receipts.  21662 
Meetings: 

Biotechnology  Science  Advisory  Committee.  21663 
Pesticides,  food,  and  food  additive  petitions: 

Biocontrol  Ltd.  et  al.  21663 
Toxic  and  hazardous  substances  control: 

Premanufacture  notices;  monthly  status  reports.  Z1900 

Executive  Office  of  the  President 
See  Presidential  Documents 

Export  Admmietratlon  Bureeu 
Nonccs 

Meetings: 
Military  Critical  Technologies  List  Implementation 

Technical  Advisory  Committee.  21646 
President's  Export  CoundL  21646 

Federal  Aviation  Administration 

RULIS 

Airworthiness  directives: 

Fokker.  21596 

McDonnell  Douglas,  21596 


Airworthiness  directives: 

Aerospatiale.  21627 
Control  zones,  21629 
Noncn 
Airport  noise  compatibility  program: 

Noise  exposure  map— 
Akron-Canton  R^snal  Airport.  OH.  21707 
Spirit  of  St.  Louis  Airport.  MO,  21707 
Environmental  statements:  availability,  etc.: 

Santa  Catalina  Airport.  CA.  21708 

Federal  Depostt  insurance  Corporation 
Noncts 

Meetings;  Sunshine  Act.  21725 
(2  documents) 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance  program: 
Manufactiu«d  homes  in  existing  mobile  home  parks  or 
subdivisions:  elevation  requirements,  21888 


Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  certificate  filings: 

Panhandle  Eastern  Pipeline  Co.  et  al.  21650 
Applications,  hearings,  determinations,  eta: 

KN  Energy,  Inc..  21651 

Federal  Financial  institutions  Examination  CouncH 

NOTICES 

Home  Mortgage  Disclosure  Act  reports;  availability 
timeliness,  21666 

Federal  Grain  Inapection  Service 

NOTICES 

Agency  designation  actions: 
Florida.  21645 

Federal  Highway  Administration 

NOTICES 

Environmental  statements:  notice  of  intent 
Eau  Claire  and  Chippewa  Counties.  WL  21709 

Federal  Home  Loan  Bank  Board 


Flood  iiuurance  program: 
Manufactured  homes  in  existing  manufactured  home 

parks  and  subdivisions;  elevation  requirements,  21889 


Organization,  functions,  and  authority  delegations: 
Principal  Supervisory  Agent;  management  official 
interiocks,  21595 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

21665 
Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  21665 

(2  docimients) 
Meetings;  Sunshine  Act,  21725 

Federal  Reeerve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
First  Clay  County  Banc  Corp.  et  aL.  21667 
Tuscaloosa  Bancshares.  Inc..  et  aL.  21667 

Fish  and  Wildlife  Service 

WWWSED  RULES 

Endangered  and  threatened  species: 

Bartram's  ixia.  21632 

Neosho  madtom,  21635 

Food  and  Drug  Administration 

RULES 

Food  additives: 

Adjuvants,  production  aids,  and  sanitizers— 
Decanoic,  octanoic,  lactic  phosphoric  acids,  etc..  21618 
Nonccs 
Meetings: 

Advisory  conunittees.  panels,  etc..  21669 

Forest  Service 

NOTICES 

Land  and  resoiuve  management  plans: 
Colorado,  21646 

Qanerai  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review.  21647 
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See  also  Centers  for  Disease  Control;  Food  and  Drug 

Administration;  Health  Care  Financing  Administration; 
National  Institutes  of  Health;  Public  Health  Service: 
Social  Seciuity  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Human  Development  Services  Office,  21673 
National  Institutes  of  Health,  21667 

Health  Care  Financing  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations,  21671 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed.  21651 
Decisions  and  orders.  21652-21659 
(3  documents) 

Housing  and  Urban  Development  Department 

PROPOSED  RULES 

Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Fair  market  rent  schedules  for  existing  housing 
certificate,  loan  management  and  property 
disposition,  moderate  rehabilitation,  and  housing 
voucher  programs,  21812 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
National  Park  Service;  Surface  Mining  Reclamation  and 
Enforcement  Office 

intemational  Trade  Administration 

NOTICES 

Antidumping: 
Cyanuric  acid  and  its  chlorinated  derivatives  from  Japan; 
correction.  21726 

interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Agricultural  cooperative  transportation  fihna  notices. 
21680 

Compensated  intercorporate  hauling  operations.  21680 
(2  documents) 
Railroad  services  abandonment- 
Norfolk  &  Western  Railway  Co..  21680 

Justice  Department 

See  Antitrust  Division;  Drug  Enforcement  Administration 

Labor  Department 

See  also  Employment  and  Titiining  Administration; 

Employment  Standards  Administration;  Occupational 
Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

21681 
Meetings: 
Woricforce  Quality  and  Labor  Market  Efficiency 
Commission,  21682 


Land  Management  Bureau 

RULES  -~ 

Recreation  management: 

Public  health,  safety,  and  comfort;  public  lands,  conduct 
of  visitors.  21623 
NOTICES  . 

Airport  leases: 

Nevada,  21675 
Classification  and  opening  of  public  lands: 

Nevada,  21675 
Oil  and  gas  leases: 

Wyoming.  21675  •     . 

Realty  actions;  sales,  leases,  etc.: 

Arizona,  21676 

California.  21676 

California;  correction.  21877 

Colorado,  21677 
Resource  management  plans,  etc.: 

Spokane  District.  WA;  fluid  mineral  resources  procram 
21678 
Withdrawal  and  reservation  of  lands: 

Montana,  21678 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review.  21647 

National  Foundation  on  the  Aits  and  the  Humanities 

NOTICES 

Agency  informalicn  collection  activities  under  OMB  review, 
21685 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 
Replaceable  bulb  headlamps,  21624 
PROPOSED  RULES 
,Motor  vehicle  safety  standards: 

Lamps,  reflective  devices,  and  associated  equipment- 
Replaceable  light  source  dimensional  information; 
correction,  21727 

National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

National  Institute  of  Standards  and  Technology 

NOTICES 

Meetings: 
Computer  System  Security  and  Privacy  Advisory  Board, 
21647 

National  Institutes  of  Heatth 

NOTICES 
Meetings: 
National  Institute  of  Neurological  Disorders  and  Stroke; 
correction,  21726 

National  Oceanic  and  Ahnospheric  Administration 

RULES 

Marine  mammals: 

Commercial  fishing  operations — 
Incidental  takiny:  inferini  exemptions.  21910 
PROPOSED  RULES  _ 

Kisnerv  c-onfwrvannn  and  manasemenr 

Atlantic  sea  scallop.  2104U 
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National  Parte  8«rvic« 

Noncca 

Environmental  statements;  availabrHty,  etc: 

Bering  Land  Bridge  National  Preverve,  AK,  tun 

Great  Basin  National  Park.  NV,  21679 
Organization,  functions,  and  authority  delegations: 

Superintendents  et  al..  Midwest  Region,  21879 

National  Sdanca  Foundation 
Nonctt 

Committees;  establishment,  renewal,  termiiwtioa.  elcj 
Design  Manufacturing  Systems  Adviaoiy  CaaaMe*. 
21685 
Meetings: 
Division  of  Mechanical  and  Stmctural  Sysiems  Advisory 
Committee,  21685 


Noncta 
Meetings: 

Chief  of  Naval  Operations  Executive  Panel  Advisory 
Committee,  21649 

Naval  Researoh  Mviworj  Cummittee,  nMI 


Environmental  statements;  availability,  etc.: 
Alabama  Power  Co,  21686 
Tennessee  Valley  Authority,  21687 
Meetiqgs: 
Reactor  Safeguards  Advisory  Committee 
Proposed  schedule  [Editorial  Note:  This  document 
appearing  at  page  21205  ia  Ike  Federal  Regiator  of 
May  17, 1988,  was  listed  incorrectly  in  that  issue's 
table  of  contenM] 
Regulatory  guides;  issuance,  availability,  and  withdrawaL 
21667,  21688 
(2  docimients) 
Applications,  hearings,  determlitatiotu,  etc.; 
Caroliaa  Power  &  Ugkt  Co.,  21686 
Philadelphia  Electoic  Co..  21600 
P&L  Trucks,  21689 

wdipanoiiai  saiviy  ana  nvaim  Aamn  nau  a  uon 
Noncia 

State  plans;  standards  ^proval.  etc.: 
Maryland,  ZIOM 

rrailrtanfial  irnrmnanta 

MOCUUMTIONS 
Special  observances: 
Armed  Forces  Day  (Proc.  5983],  21998 
Defense  Transportation  Day  and  Transportation  Week. 

National  (Proc.  5980),  21587 
High  School  fieaarve  Ofiker  Traiaiqg  Coip«  Recopiitioa 

Day  (Proc.  5982),  21591 
Osteoporosis  Prevention  Week.  National  (Proc.  5981). 
2UW 

Pubac  Hoaltii  Sarvwa 

See  also  Centers  for  Disease  ContrtA:  Feed  and  Drag 

Administratioii;  NeHonal  Institutes  of  HesMi 
Noncta 
Agency  information  coHaetlvn  actlvMes  imder  OMD  review, 

21673 


Railroad  RatlroRMnt  Board 

Nonccs 

Agency  infonnation  collection  activities  under  OMB  review, 
21091 

Raaaarch  and  Spaolal  ProgranM  AdmMatratioo 

NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc..  21709 

Sacurltlaa  and  Exctianga  Commlaiion 
Nonccs 

Self-regulaiuiy  organizations: 
Clearing  agency  registration  applications — 
Intemalioml  Secmities  Clearing  Coip.,  21101 
Self-regulatory  organizations;  proposed  rale  dianges: 
Government  Securities  Clearing  Corp.,  21701-21705 
(4dacaawitto} 

Sodal  Sacurity  AdnHnlatratlon 
Nonccs 

Agency  information  collection  activities  under  OMB  review. 
21674 

Southwaatam  Powar  Administration 

Nonccs 

Federal  hydroelectric  power  and  eneqgf  proyecte: 

Towa  Shift.  TX:  proposed  revised  power  rate,  21920 

Suriaca Mialao  naiiMiialliiii  and  EaUoicawsant  Offica 
raoposeo  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Illinois,  21«30 

Traftaportation  Dapartmant 

See  also  Federal  Aviation  Administration;  Federal  Highway 
Administration;  Natieoal  Highway  Traffic  Safety 
Administration;  Research  and  Special  Programs 
Administration 
NOTICES 

Aviation  proceedings: 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications,  21706 

Traaaury  Dapartmant 

See  also  Alcohol  Tobacco  and  Firearms  Bureau 

NOTICeS 

Agency  information  collection  activities  under  OMB  review, 
2172S 

Vatarana  Affaira  Dapartmant 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 
21724 


Saparata  Parta  In  Thia  laaua 

PartK 

Department  of  Educatimi.  217SZ 

Pwiin 

Department  of  Housing  and  Urban  Development.  21B12 

Part  IV 

Federal  Emergency  Management  Agency,  21888 


PartV 

Environmental  Protection  Agency,  21000 

PartVI 

Environmental  Protection  Agency.  21904 

Part  VII 

Department  of  Commerce.  Nati<mal  Oceanic  and 
Atmospheric  Administration.  21910 

Partvm 

Department  of  Energy.  Southwestern  Power  Administration, 
21929 


RaadarAids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Presidential  Documents 


Proclamation  5980  of  May  16,  1989 

National  Defense  Transportation  Day  and  National  Transporta- 
tion Week,  1989 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Americans  are  the  most  mobile  people  in  the  world,  and  we  are  understand- 
ably proud  of  our  transportation  system.  It  is  one  of  our  greatest  achievements 
and  most  valued  assets,  conveying  each  of  us  and  virtually  every  item  of  our 
commerce. 

The  steaming  piston,  the  whirring  turbine,  and  the  spinning  wheel  of  the  high- 
speed train  are  familiar  symbols  of  this  indispensible  support  of  our  daily 
activities.  New  symbols  join  the  list  every  year,  such  as  the  "pillar  of  fire"  of 
the  space  shuttle  or  the  promise  of  the  magnetic  levitation  train.  From  covered 
wagons  and  the  Erie  Canal  to  jumbo  jets  and  superhighways,  the  network  of 
roads,  air  routes,  and  waterways  that  constitute  America's  transportation 
system  has  increased  our  productivity,  spurred  our  economic  growth,  and 
logistically  strengthened  our  national  defense.  Our  transportation  system 
provides  the  arteries  we  need  to  work  with  America's  allies  in  ensuring  our 
common  security  and  enables  us  to  deploy  and  supply  our  forces  overseas. 

With  the  growth  of  our  transportation  needs  have  come  new  demands  and 
challenges,  but  the  transportation  industry  has  continued  working  to  meet 
them,  promoting  the  development  of  a  more  reliable.^convenient,  and  efficient 
transportation  system. 

There  has  also  been  a  growing  awareness  of  the  need  for  transportation 
safety.  Americans  are  working  together  to  eliminate  the  menace  of  drunk  and 
drugged  driving;  communities  are  promoting  education  programs  and  more 
stringent  laws  designed  to  improve  transportation  safety;  and  judges  are 
getting  tougher  when  dealing  with  offenders.  The  Government  and  private 
sector  are  imited  in  these  efforts  to  reduce  fatalities  and  accident  rates  to  the 
lowest  levels  in  history.  We  owe  a  tremendous  debt  of  gratitude  to  the  men 
and  women  who  dedicate  themselves  to  saving  lives  and  preventing  injuries. 

In  recognition  of  the  importance  of  transportation  and  of  the  millions  of 
Americans  who  serve  and  supply  our  transportation  needs,  the  Congress,  by 
joint  resolution  approved  May  16, 1957,  has  requested  that  the  third  Friday  in 
May  of  each  year  be  designated  as  "National  Defense  Transportation  Day," 
and  by  joint  resolution  approved  May  14,  1962,  that  the  week  in  which  that 
Friday  falls  be  proclaimed  "National  Transportation  Week." 

NOW,  THEREFORE.  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  designate  Friday,  May  19,  1989,  as  National  Defense 
Transportation  Day  and  the  week  beginning  May  14,  1989,  as  National  Trans- 
portation Week.  I  urge  all  our  people  to  observe  these  occasions  with  appro- 
priate ceremonies  that  will  give  full  recognition  to  the  citizens  and  organiza- 
tions who  maintain  our  great  modem  transportation  system  and  with  it  all  its 
many  benefits  for  domestic  life  and  the  national  defense. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  sixteenth  this  day  of 
May.  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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Presidential  ETocuments 


Proclamation  5981  of  May  17.  1989 

National  Osteoporosis  Prevention  Week,  1989  and  1990 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  year,  more  and  more  Americans  become  familiar  with  the  medical  term 
"osteoporosis."  Osteoporosis,  or  porous  bone,  is  actually  a  common  disease 
that  afflicts  approximately  25  million  Americans.  It  is  often  called  the  "silent 
disease"  because  it  develops  over  many  years  without  symptoms.  This  silent 
disease  is  the  leading  cause  of  bone  fractures  in  postmenopausal  women  in 
particular,  and  in  elderly  persons  in  general.  In  fact,  osteoporosis  causes  more 
than  1.3  million  fractures  of  the  spine,  wrist,  and  hips  each  year. 

The  impact  on  individuals  and  society  in  terms  of  physical,  emotional,  and 
financial  suffering  is  enormous.  Osteoporosis  and  osteoporotic  fractures  cost 
the  Nation  an  estimated  $10  billion  annually.  Fortunately,  we  now  know  that 
fractures  caused  by  osteoporosis  may  be  preventable. 

To  reduce  the  risks  of  developing  osteoporosis,  we  must  begin  a  healthy 
regimen  early  in  life.  It  is  important  to  build  the  maximum  amount  of  bone 
mass  possible  during  childhood  and  adolescence  and  to  keep  our  bones  st.rong 
during  adulthood.  In  our  later  years,  it  is  particularly  important  to  prevent  the 
falls  and  accidents  that  can  lead  to  bone  fractures. 

Research  has  shown  that,  before  an  individual  is  35  years  old.  moderate 
exercise  and  proper  nutrition — including  an  adequate  intake  of  calcium — may 
help  to  build  bone  mass.  Other  investigations  have  indicated  that,  for  post- 
menopausal women,  estrogen  replacement  therapy,  a  sufficient  supply  of 
calcium,  and  regular  weight-bearing  exercise  all  help  to  curb  the  rate  of  bone 
loss. 

New  scientific,  medical,  and  educational  approaches  to  the  prevention  and 
treatment  of  osteoporosis  will  help  to  improve  the  health  of  all  Americans.  As 
individuals,  each  of  us  can  protect  ourselves  and  our  children  from  this 
potentially  debihtating  disease  by  maintaining  a  healthy  diet  and  regular 
exercise  program. 

The  Congress,  by  Senate  Joint  Resolution  37,  has  designated  the  week  begin- 
ning May  14,  1989,  and  the  week  beginning  May  13,  1990,  as  "National 
Osteoporosis  Prevention  Week"  and  has  authorized  and  requested  the  Presi- 
dent to  issue  a  proclamation  in  observance  of  these  events. 

NOW,  THEREFORE,  I.  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  May  14  through  May  20,  1989,  and 
the  week  of  May  13  through  May  19,  1990,  as  "National  Osteoporosis  Preven- 
tion Week."  I  urge  the  people  of  the  United  States,  as  well  as  educational, 
scientific,  medical,  health  care,  and  community  service  organizations  to  ob- 
serve these  weeks  with  appropriate  programs,  ceremonies,  and  activities. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  seventeenth  day  of 
May,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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Proclamation  5982  of  May  17,  1989 

High  School  Reserve  Officer  Training  Corps  Recognition  Day, 
1989 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Since  it  was  established  in  1918,  the  Junior  Reserve  Officer  Training  Corps 
(Junior  ROTC)  has  assisted  in  shaping  the  character  and  moral  values  of 
hundreds  of  thousands  of  high  school  students  throughout  the  country.  Partici- 
pation in  the  High  School  Reserve  Officer  Training  Corps  has  helped  four 
generations  of  American  young  people  to  grow  in  self-discipline  and  responsi- 
bility, as  well  as  awareness  of  the  duties  of  citizenship  in  a  democratic 
society. 

With  its  emphasis  on  leadership,  teamwork,  individual  initiative,  civic  pride, 
and  respect  for  the  United  States,  this  program  contributes  substantially  to  the 
strength  of  our  country  and  to  the  personal  development  of  the  high  school 
students  who  participate. 

To  encourage  the  American  people  to  learn  more  about  the  benefits  of  Junior 
ROTC  and  its  many  contributions  to  the  Nation,  the  Congress,  by  Senate  Joint 
Resolution  58,  has  designated  May  17,  1989,  the  seventy-third  anniversary  of 
the  ROTC  program's  creation,  as  "High  School  Reserve  Officer  Training  Corps 
Recognition  Day,"  and  has  authorized  and  requested  the  President  to  issue  a 
proclamation  calling  upon  the  people  of  the  United  States  to  observe  that  day 
with  appropriate  ceremonies  and  activities. 

NOW.  THEREFORE,  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  May  17.  1989,  as  High  School  Reserve  Officer 
Training  Corps  Recognition  Day.  I  call  upon  all  Americans  to  participate  in 
appropriate  ceremonies  and  events  and  become  actively  involved  with  their 
local  high  school  ROTC  programs. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  seventeenth  day  of 
May.  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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Prodamatioii  5963  of  May  17,  1969 
Anned  Forces  Day 


By  die  President  of  tfie  United  States  of  America 

A  Proclamation 

Dudng  the  past  40  years,  we  Americans  have  set  aside  a  special  day  each  year 
to  recognize  our  debt  to  the  men  and  women  who  defend  this  Nation's  peace 
and  security  as  members  of  the  Armed  Forces.  On  Armed  Forces  Day,  we 
honor  the  men  and  women  who  serve  in  our  Army,  Navy,  Air  Force,  Marine 
Corps,  and  Coast  Guard. 

A  nation's  military  strength  is  not  foimd  in  its  defensive  systems  and  weapons 
alone,  or  even  in  the  niunber  of  its  military  personnel.  It  is  the  personal 
character  of  the  men  and  women  hi  uniform — their  faith,  readiness,  will,  and 
devotion — that  makes  a  nation's  armed  forces  proud  and  strong.  As  Patrick 
Henry  observed  when  urging  his  fellow  Americans  to  fight  for  our  country's 
independence:  "The  battle  ...  is  not  to  the  strong  alone:  it  is  to  the  vigilant, 
the  active,  the  brave." 

Patrick  Henry's  observation  accents  the  theme  for  this  40th  anniversary 
observance  of  Armed  Forces  Day:  "Keeping  America  Strong."  Our  Nation  is 
strong  today  because  the  members  of  our  Armed  Forces  are  vigilant,  active, 
and  brave.  America's  service  men  and  women  are  mindful  of  the  precious 
nature  of  fi*eedom  and  peace  and  of  our  responsibUity  to  preserve  them  for 
generations  yet  unborn;  they  are  prepared  to  defend  hinocent  people  from  the 
aggression  of  terrorists  and  totalitarian  governments;  and  they  are  both 
courageous  in  danger  and  confident  in  "the  holy  cause  of  Uberty." 

The  members  of  America's  Armed  Forces  are  part  of  the  noble  legions  that 
have  never  failed  to  defend  our  Nation  or  her  interests  anywhere  in  the  world. 
As  our  recent  experience  in  Grenada  and  the  Persian  Gulf  so  forcefully 
reminded  us,  securing  peace  and  advancing  the  cause  of  liberty  require  such 
constant  strength  and  determination. 

Today.  I  join  with  all  Americans  in  thanking  the  members  of  the  United  States 
Armed  Forces  for  so  faithfully  defending  our  freedom  and  national  security. 
From  the  newest  enlisted  personnel  to  the  most  seasoned  Generals  and 
Admirals — ^Navy  crewmen  in  the  boiler  room  and  on  the  bridge.  Coast  Guard 
crews  at  sea  and  stateside,  Air  Force  personnel  on  the  lonely  tarmac  or  in  the 
busy  control  tower.  Marines  and  Army  soldiers  from  boot  camp  to  command 
post — you  are  America's  heroes  as  surely  as  the  brave  and  selfless  veterans 
who  have  gone  before  you. 

NOW,  THEREFORE.  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America  and  Commander  in  Chief  of  the  Armed  Forces  of  the  United  States, 
continuing  the  precedent  of  my  eight  immediate  predecessors  in  this  Office,  do 
hereby  proclaim  the  third  Saturday  of  each  May  as  Armed  Forces  Day. 

I  direct  the  Secretary  of  Defense  on  behalf  of  the  Army,  the  Navy,  the  Air 
Force,  and  the  Marine  Corps,  and  the  Secretary  of  Transportation  on  behalf  of 
the  Coast  Guard  to  plan  for  appropriate  observances  each  year.  The  Secretary 
of  Defense  shall  also  be  responsible  for  soliciting  the  participation  and 
cooperation  of  civil  authorities  and  private  citizens. 

I  invite  the  Governors  of  the  States,  the  Commonwealth  of  Puerto  Rico,  and 
other  areas  subject  to  the  jurisdiction  of  the  United  States  to  provide  for  the 
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observnM  tt  Anaad  Fomm  Day  wUfafn  their  jurisdiction  each  year  in  an 
appropriate  manner  designed  to  increase  public  understanding  ends  apprecia- 
tion of  the  Armed  Forces  of  the  United  States.  I  also  invite  national  and  local 
veterans,  civic  and  community  service  organizations  to  join  Ln  the  annual 
observance  of  Armed  Forces  Day. 

Finally.  I  call  upoa  all  AmericaiH  Bot  only  to  display  the  flag  of  the  United 
States  at  their  homes  on  Armed  Forces  Day,  but  also  to  learn  about  national 
defense — and  the  men  and  womea  who  sustain  it — ^by  participating  in  the 
local  observances  of  the  day. 

Proclamation  4934  of  April  16, 1982,  is  hereby  superseded. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  seventeenth  day  of 
May,  in  the  year  of  our  Locd  nineteen  kundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 


(FR  Doc  (0-12288 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFRPart«10 

(Lmnon  fteguMion  6M] 

Lemons  Grown  In  Calif  omia  and 
Arizona;  Umltatlon  of  Handling 

AOENCV:  Agricultural  Mariceting  Service, 

USD  A. 

action:  Final  rule. 

summary:  Regulation  886  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  maricet  at 
385.000  cartons  during  the  period  May  21 
through  May  27, 1909.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  marlcet  demand  for  the 
period  specified,  due  to  the  mariceting 
situation  confronting  the  lemon  industry. 
DATES:  Regulation  666  (9  910.966)  is 
effective  for  the  period  May  21  through 
May  27, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beatriz  Rodriguez,  Mariceting  Specialist, 
Marlieting  Order  Administration  Branch, 
F&V,  AMS,  USDA,  Room  2523,  South 
Building.  P.O.  Box  96456.  Washington. 
DC  20090-6456;  telephone:  (202)  475- 
3861. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  Iwen  reviewed  imder 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  lie  a  "non-major" 
rule  under  criteria  contained  therein. 

Ihirsuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (lU^A),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  flt 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 


or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  85  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  imder  the 
lemon  marketing  order  and 
approximately  2,500  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  Hrms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  handlers  and 
producers  of  California-Arizona  lemons 
may  be  classified  as  small  entities. 

This  regulation  is  issued  under 
Mariceting  Order  No.  910,  as  amended  (7 
CFR  Part  910),  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act,"  7  U.S.C.  601-674),  as 
amended.  This  action  is  based  ufKMi  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  (Committee)  and  upon  other 
available  information.  It  is  found  that 
this  action  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  regulation  is  consistent  with  the 
California-Arizona  lemon  marketing 
policy  for  1988-89.  The  Committee  met 
publicly  on  May  16, 1989,  in  Los 
Angeles.  California,  to  consider  the 
current  and  prospective  conditions  of 
supply  and  demand  and  unanimously 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  Committee 
reports  that  demand  for  lemons  is 
strong. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  hirther  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 


available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjecto  in  7  CFR  Part  910 

Marketing  agreements  and  orders. 
California,  Arizona.  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  9ia-LEM0NS  GROWN  IN 
CALIFORWA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  StaL  31.  as 
amended;  7  U.S.C  601-674. 

2.  Section  910.968  is  added  to  read  as 
follows: 

Note:  This  section  wilt  not  appear  in  the 
Code  of  Federal  Regulations. 

$910966    Lemon  ReguMion  666. 

The  quantity  of  lemons  gro«vn  in 
California  and  Arizona  which  may  be 
handled  during  the  period  May  21. 1989, 
through  May  27, 1989.  is  established  at 
385.000  cartons. 

Dated:  May  17. 1989. 
Robert  C.  Keeney. 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

(FR  Doc.  89-12224  Filed  5-18-89:  8:45  ami 
BltUNQ  CODE  34<0-«-H 


FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Part  563f 
(No.  89-1429] 

Management  Official  Interlock* 

Date:  May  11. 198a 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Final  rule. 

SUMMARY:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
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Corporation,  is  amending  its  regulations 
on  nunagement  official  interlocks  by 
delegating  to  the  I'rincipal  Supervisory 
Agent  auuiority  to  grant  or  withhold 
approval  to  all  applications  for 
exemptions  or  extensions  of  time  filed 
pursuant  to  12  CFR  9B3t.4  and  563f.6, 
with  the  exception  of  those  that  present 
an  issue  of  policy  or  law.  This 
delegation  will  streamline  the 
applications  process  and  enable  the 
^sncy  to  respond  more  quickly  and 
emciently  to  applicants. 

I DATC  May  la  1989. 


raw  PUHfTim  MPORMATION  CONTACT! 
Robyn  Dennis,  Financial  Analyst.  (202) 
331-4572,  Office  of  Regulatory 
Activities,  801  Seventeenth  Street,  NW., 
Washington,  DC  2000a 
tUffUMINTAIIY  inpomnation:  The 
Board  has  previously  delegated 
significant  elements  of  its  supervisory 
and  examination  functions  to  the 
Federal  Home  Loan  Banks 
("FHLBanks"),  under  the  direction  of  the 
Principal  Supervisory  Agents.  By 
estabUshing  the  Office  of  R^julatory 
Activities  (Board  Resolution  No.  88-755). 
the  Board  determined  that  its  purpose  of 
improving  the  effectiveness  of  its 
examination  and  supervisory  functions 
would  be  furthered. 

As  part  of  this  organizational 
restructuring,  the  Board,  upon 
consideration  of  a  recommendation  by 
the  Office  of  Regrilatory  Activities,  has 
determined  that  delegation  of  routine 
application  decisions  where  criteria  and 
standards  are  clear  and  definitive  and 
that  are  currantiy  performed  by  the 
OfRce  of  Regulatory  Activities  can  be 
more  efficienUy  and  effectively  carried 
out  by  relying  on  the  existing  expertise 
at  the  FHLBanks.  As  is  its  practice  in 
granting  delegations  of  authority,  the 
Board  reserves  unto  itself  the  right  to 
decide  applications  that  present 
signiHcant  issues  of  law  or  policy  or 
would  establish  a  precedent  of  national 
signincance. 

This  delegation  does  not  diminish  the 
statutory  responsibility  of  the  Board  to, 
through  the  Office  of  Regulatory 
Activities,  overaee,  control,  and  where 
necessary  improve  the  functions  of 
examination  and  supervision.  It  will, 
however,  expedite  delivery  of  decisions. 
Pursuant  to  12  CFR  508.11  and  508.14, 
the  Board  finds  that  because  these 
amendments  relate  to  rules  of  Board 
organization,  prccedure,  and  practice, 
notice  and  public  comment  are 
unnecessary,  as  is  the  30-day  delay  of 
the  effective  date. 

List  of  Subjects  in  12  CFR  Fart  S63f 

Antitrust  Holding  companies.  Savings 
and  loan  associations. 


Accordingly,  the  Federal  Home  Loan 
Bank  Board  hereby  amends  Part  S63f. 
Subchapter  D,  Qiapter  V,  of  Tide  12, 
Code  of  Federal  Regulations, «»  set  forth 
below. 

SUKHAPTER  l>-ra»IAL  aAVMMS  AND 
LOAN  MSURANCC  COfVORATION 

PART  SeSf-MANAOEMENT  OFFICIAL 
INTERLOCKS 

1.  The  audiority  for  Part  563f  is 
revised  to  read  as  follows  and  the 
authority  citations  located  at  the  end  of 
each  paragraph  are  removed: 

Authority:  Sec.  5A,  47  SUt  725  as  added  by 
sec.  1. 64  Stat.  256,  at  amended  (12  U.S.C. 
1425a);  sec.  17. 47  Stat.  736.  at  amended  (12 
use.  1437):  sec.  5, 48  Stat  132.  as  amended 
(12  U.S.C.  1464):  sees.  402-403, 407, 48  Stat 
12S6-12S7, 1260,  as  amended  (12  U.S.C  1725- 
1726. 1730):  sec.  201. 02  Stat  3672,  as 
amended  (12  U.S.C.  3201  et  teq.);  Reoi^.  Plan 
No.  3  of  3, 1943-1948  Comp.,  p.  1071. 

2.  Section  503f.7  is  revised  to  read  as 
follows: 


1 563f.7    DetoQatlon  of  authority  to 

I  extensiofie  of  tkne* 


The  Principal  Supervisory  Agent  or 
his  designee  may  grant  or  withhold 
exemptions  under  §  563f.4  and 
extensions  of  time  under  1 5e3f.6, 
provided  the  exemption  or  extension 
request  does  not  present  a  significant 
issue  of  law  or  policy  and  would  not 
establish  a  precedent  of  national 
significance.  Exemptions  under  any 
paragraph  of  S  563f.4  shall  be  granted 
under  this  delegated  authority  if  all 
relevant  conditions  specified  in  that 
paragraph,  if  any,  are  met  Extensions 
under  S  563f.6  shall  be  granted  unless 
the  Principal  Supervisory  Agent  or  his 
designee  determines  that  the  extension 
would  be  so  contrary  to  the  depository 
institutions  as  to  outweigh  the 
disruption  caused  by  the  earlier 
departure  of  management  officials  in 
interlocking  relationships.  For 
applications  not  approved,  the  PSA  shall 
give  the  applicant  prompt  notice,  in 
writing,  citing  the  specific  basis  for 
disapproval.  Applications  made 
pursuant  to  this  section  should  be 
submitted  to  the  Principal  Supervisory 
Agent  of  the  district  that  has 
supervisory  responsibility  over  the 
depository  institution  or  depository 
holding  company  wherein  the 
management  official  is,  or  would  be,  in  a 
prohibited  management  interlock 
position. 

By  the  Federal  Home  Loan  Bank  Board. 
loim  F.  Ghiuoai, 
Assistant  Secretary. 
(FR  Doc  89-12022  Filed  ^-18-68;  6:46  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Fvdwal  AvMlon  AdntlniatraUon 

14CFRPart39 

[Docket  Na  n-NM-119-AO;  AmCtt.  99- 
6222] 

*  ■ *a^a —  — ft|-»  Mail  ■■  ■  I   »*--^  — — —  ^e* 

DouglM  Modal  DC-«. -«A, -«B,  R60, 
C11SA  (MMtary),  and  DC-7  Sartea 


AOmcv:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTWN:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
DC-6  and  DC-7  series  airplanes,  which 
requires  inspection  and  rework  or 
replacement  if  necessary,  of  wing 
center  spar  main  landing  gear  fittings. 
This  amendment  is  prompted  by  reports 
of  stress  corrosion  cracking  in  the  wing 
center  spar  main  landing  gear  fittings. 
This  condition,  if  not  corrected,  could 
lead  to  failure  of  the  main  landing  gear. 

imcnva  date  June  23, 1989. 


:  The  appUcable  service 
information  may  be  obtained  firom 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard.  Long  Beach, 
California  90648,  Attn:  Director  of 
Publications,  Cl-LOO  [54-80].  This 
information  may  be  examined  at  the 
FAA,  Northwest  Moimtain  Region. 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattie, 
Washington,  or  3229  East  Spring  Street 
Long  Beach,  California. 

POR  purtiier  information  contact: 
Mr.  William  Roberts,  Aerospace 
Engineer,  Airframe  Branch,  ANM-1201^ 
FAA,  Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street,  L.ong  Beach, 
California  90806-2425;  telephone  (213) 
988-5228. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
McDonnell  I3ouglas  Model  DC-6  and 
DC-7  series  airplanes,  to  require 
inspection  and  rework  or  replacement  if 
necessary,  of  wing  center  spar  main 
landing  gear  fittings,  was  published  in 
the  Fedwal  Register  on  November  17, 
1987  (53  FR  64671). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 


The  single  commenter,  suggested  that 
the  repetitive  inspection  interval  of  six 
months,  proposed  in  paragraph  A.,  is  too 
frequent.  This  operator  currentiy 
inspects  this  area  each  2,000  hours 
(approximately  four  calendar  years)  and 
found  only  one  cracked  trunion  in  six 
years.  The  FAA  concttfs.  In  addition  to 
the  data  submitted  by  the  operator,  the 
FAA  has  also  reassessed  data  from  the 
manufacturer  which  substantiates  that 
the  inspection  interval  can  be  increased 
without  compromising  safety.  Paragraph 
A.  of  the  final  rule  has  been  revised  to 
increase  the  inspection  interval  to  500 
hours  or  one  year,  whichever  occura 
first. 

In  reference  to  the  proposed 
requirement  to  apply  LPS-3  corrosion 
inhibiting  oil  to  each  fitting,  this 
commenter  stated  that  after  LPS-3  sets 
up  and  forms  the  protective  coating,  it  is 
difficult  to  remove  it  for  reinspection.  In 
reviewing  data  on  the  ability  to  remove 
LPS-3,  die  FAA  found  that  it  was  not 
dear  that  cleaning  die  part  will  always 
allow  dye  penetrant  inspection.  Thus,  a 
procediu«  is  preferred  wherein  cleaning 
and  dye  penetrant  is  first  attempted.  If 
this  approach  fails,  then  a  visual 
inspection  is  acceptable.  The  FAA  had 
determined  that  the  visual  inspection  is 
an  adequate  alternate  inspection  for 
detecting  cracks  in  this  particular  part. 
FAA  concurs  with  the  comment  and  has 
revised  the  inspection  technique 
following  the  first  inspection  to  provide 
for  an  alternative  visual  inspection  to 
accommodate  possible  interference  of 
the  IJ»S-3  when  attempting  to  perform  a 
dye  penetrant  inspection. 

This  commenter  also  suggested  that 
inspecting  reworked  fittings  every  three 
months  for  an  indefinite  period  is 
redundant  and  that  afier  a  certain 
period,  these  inspections  should  be 
performed  at  regularly  scheduled 
inspection  intervals.  The  FAA  has 
determined  that  the  potential  for 
cracking  of  the  trunion  fitting  is  highest 
in  the  first  year  after  rework.  Therefore, 
close  inspection  intervals,  limited  to  the 
first  year  following  rework,  establishes 
an  acceptable  level  of  safety.  The  FAA 
has  revised  the  inspection  intervals  of 
paragraph  B.2.  of  the  final  rule  so  as  to 
require  inspections  at  intervals  not  to 
exceed  three  months  for  an  one  year 
period,  followed  by  inspections  at 
intervals  not  to  exceed  500  hours  or  one 
year,  whichever  occurs  first. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  tlie  public  interest  require  the 
adoption  of  the  following  rule  with  the 
changes  previously  described.  The  FAA 
has  determined  that  these  changes  will 


neither  increase  the  economic  burden  on 
any  operator  nor  increase  the  scope  of 
the  AD. 

It  is  estimated  that  there  are 
approximately  300  Model  DG-6  series 
airplanes  and  100  Model  DC-7  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet  It  is  estimated  that  226 
airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  tliat  it  will  take 
approximately  36  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  lal>or  cost  will  be  $40 
per  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operatora  is  estimated  to  be  $325,440. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rale  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979):  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  is  contained  in  the 
regulatory  docket  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulation  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423: 
49  U.S.C  lOe(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    (ArowNledl 

2.  By  adding  the  following  new 
airworthiness  directive: 


McDonnell  Douglas:  Applies  to  McDonnnll 
Douglas  Model  DC-6.  -6A.  -68.  R6D.  O- 
118A  (Military),  and  DC-7  wirics 
airplanes.  certiFicated  in  any  category. 
Compliance  is  required  as  indicated, 
unless  previously  accomplished. 

To  detect  stress  corrosion  craclts  and  tu 
prevent  failure  of  tiie  wing  center  spar  main 
landing  gear  fittings,  accomplish  the 
following: 

A.  Within  one  month  after  the  effective 
date  of  this  AD,  unless  already  accomplished 
within  the  last  nve  months,  and  thereafter  at 
intervals  not  to  exceed  500  hours  time-in- 
service  or  one  year,  whichever  occurs  first. 
perform  a  dye  penetrant  inspection  of  the 
wing  center  spar  main  landing  gear  fittings 
around  the  l>ore  and  up  to  the  wing  lower 
skin,  paying  particuJar  attention  to  the  milled 
pocket  in  the  outboard  fitting,  in  accordance 
with  Douglas  Rework  Drawing  SR  06578001. 
"NC"  After  each  inspection,  apply  LP^-Z 
corrosion  inhibiting  oil  or  equivalent  to  each 
fitting.  After  the  first  dye  penetrant 
inspection,  later  inspections  may  l>e 
accomplished  by  using  the  following 
procedure: 

1.  Clean  the  tPS-S  using  the  best  available 
cleanser, 

2.  Conduct  a  dye  penetrant  inspection,  and, 
if  unsuccessful, 

3.  Conduct  a  visual  inspection. 

B.  If  a  crack  is  found  as  a  result  of  the 
inspection  required  by  paragraph  A.,  above, 
prior  to  further  flight  accomplish  the 
following: 

1.  If  a  crack  is  found  inside  the  recessed 
pocket  areas,  perform  an  eddy  current 
inspection  to  determine  if  the  crack  extends 
atx>ve  or  below  the  recessed  pocket  areas. 

2.  If  cracks  are  found  inside  the  recessed 
pocket  areas  which  are  within  the  limits 
shown  on  McDonnell  Douglas  Rework 
Drawing  SR  06578001.  "Na"  dated  [uiy  2.5. 
1988.  accomplish  the  trimout  rework  in 
accordance  with  that  drawinj;.  For  a  period  uf 
one  year  thereafter,  conduct  inspections  in 
accordance  with  paragraph  A.  at  intrrvals 
not  to  exceed  three  months.  ThtTeafter. 
conduct  inspections  at  interxals  not  to  excerd 
500  hours  time-in-service  or  one  year, 
whichever  occurs  first. 

3.  If  cracks  are  found  in  the  main  landing 
gear  cylinder  bore  or  cracks  are  found  which 
extend  beyond  the  rework  limits  shown  on 
McDonnell  Douglas  Rework  Drawing  SR 
06578001.  "NC,"  dated  July  25. 1988.  replace 
the  fitting(s)  with  airworthy  parts  prior  to 
further  flight,  if  cracked  fittings  are  replaced 
with  new  fittings  made  from  7075-T6  forging 
material,  inspect  the  fittings  in  accordance 
with  paragraph  A.,  above,  within  60  months 
after  installation  and  thereafter  at  inter\-als 
not  to  exceed  12  months. 

C.  Installation  of  new  fittings  made  of 
705O-T7452  hand  forging  material  constitutes 
terminating  action  for  the  inspections 
required  by  this  AD. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safely  may  be 
used  when  approved  by  the  Manager,  tos 
Angeles  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region 
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Note:  The  request  thould  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Los  Angeles  Aircraft  Certification  OfTice, 
FAA.  Northwest  Mountain  Region. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  base  to  comply  with 
the  repair  requirement  of  this  AD  when 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

AH  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Director  of  Publications,  Cl-LOO  (54-80). 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach,  California. 

This  amendment  becomes  effective 
June  23, 1989. 

Issued  in  Seattle.  Washington,  on  May  9, 
1989. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate  Aircraft  Certification  Service. 
|FR  Doc.  89-12061  Filed  5-18-89;  8:45  am) 
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14  CFR  Part  39 

(Docfctt  No.  88-MM-147-AO;  Amdt  39- 
6220] 

Airworttiiness  Directives,  Foldcer 
IModei  F-28  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Foklier  Model  F-28  series 
airplanes,  which  requires  repetitive 
inspections  of  the  lower  windshield 
center  bracket  for  cracks  and  repair,  if 
necessary.  This  amendment  is  prompted 
by  reports  of  cracks  foimd  during  major 
structural  inspection  on  three  airplanes. 
This  condition,  if  not  corrected,  could 
lead  to  decompression  of  the  airplane 
during  flight. 

tmcrwm  DATC  June  22, 1989. 
AOOncsSES:  The  applicable  service 
information  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc..  1199  N. 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA.  Northwest 


Mountain  Region.  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Ofnce, 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

roR  PURTHCR  informahon  contact: 
Mr.  Mark  Quam,  Standardization 
Branch,  ANM-113:  telephone  (208)  431- 
1978.  Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966.  Seattle,  Washington 
9816& 

SUePtSMENTARV  nUTORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations,  to  include  a  new 
airworthiness  directive  applicable  to 
Fokker  Model  F-28  series  airplanes, 
which  requires  repetitive  inspections  of 
the  lower  windshield  center  bracket  for 
cracks  and  repair,  if  necessary,  was 
published  in  the  Federal  Register  on 
December  5, 1988  (53  FR  48929). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  considered  the 
issuance  of  the  proposed  rule  to  be 
unnecessary  since  this  proposed 
inspection,  in  time,  will  become  a  part  of 
the  Fokker  Structural  Integrity  Ingram 
(SIP)  Document  28438,  Part  I.  The  FAA 
does  not  concur.  Although  Part  I  of  the 
SIP  Document,  Revision  6,  dated  March 
20, 1986,  has  been  made  mandatory  by 
the  recent  issuance  of  AD  89-07-16, 
Amendment  39-6170  (54  FR  11940: 
March  23, 1989),  the  inspections  that 
would  be  required  by  this  AD  action  are 
not  included  in  the  revision.  Therefore, 
the  FAA  has  determined  that  this  AD  is 
necessary  to  require  the 
accomplishment  of  the  inspections  of  the 
lower  windshield  center  brackets.  As 
revisions  to  the  SIP  are  developed  by 
Fokker,  the  FAA  will  consider  parallel 
revisions  to  AD  89-07-16;  such  revisions 
may  eventually  include  the 
incorporation  of  the  bracket  inspections. 
However,  at  this  time,  it  is  appropriate 
that  a  separate  AD  action  be  taken  to 
mandate  the  bracket  inspections. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  48  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  2  manhoiuv 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$3,840. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
because  few,  if  any.  Model  F-28  series 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  piu-suant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  9  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1323; 
49  U.S.C  106(g}  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

S  39.13    [Amanded] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Fokker  Applies  to  Model  F-28  series 

airplanes.  Serial  Numbers  11003  through 
11241, 11991,  and  11992,  certificated  in 
any  category.  Compliance  is  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  decompression  of  the  aircraft 

during  flight,  accomplish  the  following: 

A.  For  airplanes  in  pre-Service  Bulletin 
F28/21-ie  configuration,  within  30  days  after 
the  effective  date  of  the  AD,  or  upon  the 
accumulation  of  75.000  landings,  whichever 
occurs  later,  inspect  the  frame  1800  center 
bracket  for  cracks,  and  repair,  if  necessary,  in 
accordance  with  Fokker  Service  Bulletin  F28/ 
53-Ag2,  Revision  1,  dated  )uly  15, 1988. 
Repeat  this  inspection  at  intervals  not  to 
exceed  4,500  landings. 

B.  For  airplanes  in  post-Service  Bulletin 
F28/21-ie  configuration,  «vithin  30  days  after 


the  effective  dale  of  this  AD,  or  upon  the 
accumulation  of  50.000  landings,  whichever 
occurs  later,  inspect  the  frame  1600  center 
bracket  for  cracks,  and  repair,  if  necessary,  in 
accordance  with  Fokker  Service  Bulletin  F28/ 
S3-A92.  Revision  1,  dated  ]uly  15, 1988. 
Repeat  this  inspection  at  intervals  not  to 
exceed  3.000  landings. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch,  ANM-113.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  commtnif 
and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  requirements  of  Ihii. 
AD 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Fokker  Aircraft  USA.  Inc. 
1199  N.  Fairiux  Strei'i.  Alexandria. 
Virginia  22314.  These  documents  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane- 
Directorate.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle 
Washington. 

This  amendment  becomes  effoclu  i> 
June  22, 198a 

Issued  in  Seattle,  Washington,  on  KUy  b 
1989. 

Durall  M.  Pederson, 

Acting  Manager,  Transport  Airp/ane 
Directorate.  Aircraft  Certification  Servicb 
(FR  Doa  89-12056  Filed  5-18-69: 8:45  an<| 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  30 

Foreign  Futures  and  Option 
Transactions 

aoency:  Commodity  Futures  Trading 

Commission. 

action:  Order. 

summary:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  is  granting  an  exemption  to 
firms  designated  by  the  Securities  and 
Investments  Board  ("SIB")  from  the 
application  of  certain  of  the 
Commission's  foreign  futures  and  option 
rules  based  on  substituted  compliance 
with  certain  comparable  regulatory  and 
self-regulatory  requirements  of  a  foreign 


regulatory  authority  consistent  with 
conditions  specified  by  the  Commission, 
as  set  forth  herein.  This  Order  is  issued 
pursuant  to  Commission  Rule  30.10, 17 
CFR  30.10  (1988),  which  permits 
specified  persons  to  file  a  petition  with 
the  Commission  for  exemption  from  the 
application  of  certain  of  the  rules  set 
forth  in  Part  30  and  authorizes  the 
Commission  to  grant  such  an  exemption 
if  such  action  would  not  be  otherwise 
contrary  to  the  public  interest  or  to  the 
purposes  of  the  provision  from  which 
exemption  is  sought. 
EFFECTIVE  DATE:  June  19, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
)ane  C.  Kang.  Esq.  or  Shauna  Tu-nbuU, 
Esq..  Division  of  Trading  and  Ma-kets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581  Telephone:  (202) 
254-8955. 

SUPPLEMENTARY  INFORMATION:  The 
Commi.ssion  has  issued  the  followiivg 
Order; 

United  Slates  of  Amenca  Before  the 
Commodiiv  FiiMirps  Trading 
Commission 

Order  Under  CFTC  Rule  30.10 
Exempting  Firms  Designated  by  the 
Securities  and  Investments  Board  From 
the  Application  of  Certain  of  the  Foreign 
Futures  and  Option  Rules  the  Later  of 
Thirty  Days  After  Publication  of  the 
Order  Herein  in  the  Federal  Register  or 
After  Filing  of  Consents  by  Such  Firms 
and  the  Regulatory  or  Self-Regulatory 
Organization,  as  Appropriate,  to  the 
Terms  and  Conditions  of  the  Order 
Herein 

On  July  23, 1987,  the  Commission 
adopted  final  rules  governing  the 
domestic  offer  and  sale  of  commodity 
futures  and  option  contracts  traded  on 
or  subject  to  the  rules  of  a  foreign  board 
of  trade.  52  FR  28980  (August  5, 1987). 
These  rules,  which  are  codified  in  Part 
30  of  the  Commission's  regulations, 
generally  extend  the  Commission's 
existing  customer  protection  regulations 
for  products  offered  or  sold  on  contract 
markets  in  the  United  States  to  foreign 
futures  and  option  products  sold  to 
United  States  customers  by  imposing 
requirements  with  respect  to 
registration,  disclosure,  capital 
adequacy,  protection  of  customer  funds, 
recordkeeping  and  reporting,  and  sales 
practice  and  compliance  procedures  that 
are  generally  comparable  to  those 
applicable  to  wholly  domestic 
transactions. 

In  formulating  a  regulatory  program  to 
govern  the  offer  and  sale  of  foreign 
futures  and  option  products  to  United 
States  customers,  among  other  things, 
the  Commission  considered  the 


desirability  of  ameliorating  the  potential 
extraterritorial  impact  of  such  a  program 
and  avoiding  duplicative  regulation  of 
firms  engaged  in  international  business. 
Based  upon  these  considerations,  the 
Commission,  as  set  forth  in  Commission 
Rule  30.10,  determined  to  permit  persons 
located  outside  the  United  States  and 
subject  to  a  comparable  regulatory 
structure  in  the  jurisdiction  in  which 
they  were  located  to  seek  an  exemption 
from  certain  of  the  requirements 
imposed  by  the  Part  30  rules  based  upon 
substituted  compliance  with  the 
comparable  regulator)'  requirements 
imposed  by  the  foreign  jurisdiction. 

Appendix  A  to  Part  30,  "Interpretative 
Statement  With  Respect  to  the 
Commission's  Exemptive  Authority 
Under  S  30.10  of  Its  Rules"  ("Appendix 
A"),  generally  sets  forth  the  elements 
the  Commission  will  evaluate  in 
determining  whether  a  particular 
regulatory  program  may  be  found  to  be 
comparable  for  purposes  of  exemptive 
relief  pursuant  to  Commission  Rule 
30.10,  52  FR  28980,  29001.  These 
elements  include:  (1)  Registration, 
authorization  or  other  form  of  licensing, 
fitness  review  or  qualification  of 
persons  through  whom  customer  orders 
are  solicited  and  accepted:  (2)  minimum 
financial  requirements  for  those  persons 
who  accept  customer  funds:  (3) 
protection  of  customer  funds  firom 
misapplication;  (4)  recordkeeping  and 
reporting  requirements;  (5)  sales 
practice  standards;  (6)  procedures  to 
audit  for  compliance  with,  and  to  take 
action  against  those  persons  who 
violate,  the  requirements  of  the  program: 
and  (7)  information  sharing 
arrangements  between  the  Commission 
and  the  appropriate  governmental  and/ 
or  self-regulatory  organization  to  ensure 
Commission  access  on  an  "as  needed" 
basis  to  information  essential  to 
maintaining  adequate  standards  of 
customer  and  market  protection  within 
the  United  Stales. 

Moreover,  the  Commission 
specifically  stated  in  adopting 
Commission  Rule  30.10  that  no 
exemption  of  a  general  nature  would  be 
granted  unless  the  persons  to  whom  the 
exemption  is  to  be  applied:  (1) 
Consensually  submit  to  jurisdiction  in 
the  United  States  by  designating  an 
agent  for  ser\'ice  of  process  in  the 
United  States  with  respect  to 
transactions  subject  to  Part  30  and  filing 
a  copy  of  the  agency  agreement  with  the 
National  Futures  Association  ("NFA"); 
(2)  agree  to  provide  access  to  their 
books  and  records  in  the  United  States 
to  Commission  and  Department  of 
Justice  representatives;  and  (3)  notify 
the  NFA  of  the  commencement  or 
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termination  of  business  in  the  United 
States.' 

By  tetter  dated  |aniiary  29, 1968,  as 
supplemented  by  letter  dated  May  18, 
1988,  the  SIB.  which  has  been  delegated 
the  powers  to  authorize  and  regulate 
investment  business  in  the  United 
Kingdom  under  the  Financial  Services 
Act  (Delegation)  Order  1987,  petitioned 
the  Coomiission  on  behalf  of  certain 
firms  which  it  has  authorized  for  an 
exemption  from  the  application  of  the 
Commission's  foreign  futures  and  option 
rules.  In  support  of  its  petition,  the  SIB 
states  that  granting  such  an  exemption 
with  respect  to  flrms  which  it  has 
authorized  would  not  be  contrary  to  the 
public  interest  or  to  the  purposes  of  the 
provisions  from  which  the  exemption  is 
sought  because  such  firms  are  subject  to 
a  regulatory  scheme  comparable  to  that 
imposed  by  the  Commodity  Exchange 
Act  ("Act")  and  the  regulations 
thereunder. 

Based  upon  a  review  of  the  petition, 
supporting  materials  filed  by  die  SIB 
and  the  recommendation  of  the  staff,  the 
Commission  has  concluded  that  the 
standards  for  relief  set  forth  in 
Commission  Rule  30.10  and.  in 
particular.  Appendix  A  thereof,  have 
generally  been  satisfied  and  that 
compliance  with  applicable  United 
Kingdom  law  and  SIB  rules  may  be 
substituted  for  compliance  with  those 
sections  of  the  Act  more  particulariy  set 
forth  herein. 

By  this  Order,  the  Commission  hereby 
exempts,  subject  to  specified  conditions, 
those  firms  identified  to  the  Commission 
as  eligible  for  the  relief  granted  herein 
from: 

— Registration  writh  the  Commission 
for  firms  and  for  firm  representatives; 

— ^The  separate  account  requirement 
contained  in  Commission  Rule  30.7. 17 
CFR  30.7  (1988); 

— ^Those  sections  of  Part  1  of  the 
Commission's  financial  regulations  that 
apply  to  foreign  futures  and  options  sold 
in  the  United  States  as  set  forth  in  Part 
30;  and 

— Those  sections  of  Part  1  of  the 
Commission's  regulations  relating  to 
books  and  records  which  apply  to 
transactions  subject  to  Part  30; 

based  upon  substituted  compliance  by 
such  persons  with  the  applicable 
statutes  and  regulations  in  effect  in  the 
United  Kingdom. 

This  determination  to  permit 
substituted  compliance  is  based  on. 
among  other  things,  the  Commission's 
finding  that  the  regulatory  scheme 
governing  the  persons  in  the  United 


Kingflom  who  would  be  exempted 
hereunder  provides: 

(1)  A  system  of  quaUflcation  or 
authorization  of  lims  who  deal  in 
transactions  subject  to  regnlatitm  under 
P&rt  30  that  includes,  for  example, 
criteria  and  procedures  for  granting, 
monitoring,  8uq>ending  and  revoking 
licenses,  and  provisions  for  requiring 
and  obtaining  access  to  information 
about  authorized  firms  and  persons  who 
act  on  behalf  of  such  firms; 

(2)  Financial  requirements  for 
authorized  persons  including,  without 
limitation,  a  requirement  diat  all  firms 
immediately  notify  SIB  if  the  firms' 
adjusted  net  capital  falls  below  a 
specified  level  and  daily  mark-to-market 
settlement  and/or  accounting 
procedures; 

(3)  A  system  for  the  protection  of 
customer  funds  which  is  designed  to 
preclude  the  use  of  customer  funds  to 
satisfy  house  obligations  and  requires 
separate  accounting  for  such  funds, 
augmented  by  a  compensation  scheme 
designed  to  compensate  customers 
whose  funds  are  segregated  and  who 
have  suffered  a  loss  as  a  result  of  fraud 
and/or  insolvency  of  an  authorized 
person; 

(4)  Recordkeeping  and  reporting 
requirements  pertaining  to  finiuicial  and 
trade  information  including,  without 
limitation,  order  tickets,  trade 
confirmations,  monthly  customer 
account  statements,  customers' 
segregation  records,  accounting  records 
for  customer  and  proprietary  trades  and 
discretionary  account  documentation; 

(5)  Sales  practice  standards  for 
authorized  firms  and  persons  acting  on 
their  behalf  which  include,  for  example, 
a  requirement  that  authorized  persons 
know  their  customers,  required 
disclosures  to  prospective  customers 
and  prohibitions  on  misleading 
advertising  and  improper  trading 
activities; 

(6)  Procedures  to  audit  for  compliance 
with,  and  to  redress  violations  of, 
customer  protection  and  sales  practice 
requirements  including,  without 
limitation,  an  affirmative  surveillance 
program  designed  to  detect  trading 
activities  which  take  advantage  of 
customers,  and  the  existence  of  broad 
powers  of  investigation  relating  to  sales 
practice  abuses;  and 

(7)  For  sharing  of  information  between 
the  Commission  and  SIB  *  and  the 


availability  of  related  mechanisms  for 
sharing  monitoring  information  with  the 
Commission  on  an  "as  needed"  kasis 
including,  without  limitation, 
confirmation  data,  data  necessary  to 
trade  funds,  position  data,  data  on  firms' 
standing  to  do  business  and  financial 
condition,  and  for  cooperating  with  the 
Commission  and  NFA  in  inquiries, 
compliance  matters,  investigations  and 
enforcement  proceedings. 

This  Order  does  not  provide  an 
exemption  from  any  provision  of  the  Act 
or  regulations  thereunder  not  specified 
herein,  for  example,  without  limitation, 
the  antifraud  provision  in  Commission 
Rule  309. 17  CFR  309  (1968).  or  the 
disclosure  provisions  of  Commission 
Rules  30.6. 17  CFR  30.6  (1968).* 
Moreover,  the  relief  granted  is  directed 
to  brokerage  activities  on  or  subject  to 
the  rules  of  recognized  investment 
exchanges  ("RIEs")  in  the  United 
Kingdom  *  or  any  other  exchange,  other 
than  a  contract  market  designated  as 
such  pursuant  to  section  5  of  the  Act, 
which  is  a  designated  investment 
exchange  under  SIB  Conduct  of  Business 
Rule  1.04,  undertaken  by  firms 
authorized  to  do  investment  business  in 
the  United  Kingdom  from  a  location  tn 
the  United  Kingdom.  These  RIEs 
currently  include  the  London 


'  52  FR  2Sa«n.  ZMBI  und  29002. 


•  See.  e.g.,  "Memorandum  of  ITnderglanding  on 
Exchange  of  Infurmalion  between  (fi*  Untfed  Slates 
Secahtie*  and  Exchangt  CominiHtoa  and  the 
United  Kingdom  Department  o(  Trade  rad  bidaatry 
in  Mdtteti  Relating  to  Securities  and  Between  the 
United  Stales  Commodity  Futures  Trading 
Commission  and  the  United  Kingdom  Department  of 
Trade  and  Industry  in  klalters  ReWtmg  to  Fotnics" 


signed  on  September  23. 1986.  as  supplemented  by 
"Memorandum  Relating  to  UK/US  MOLT  signed  on 
November  22, 1988  adding  the  SIB  e«  a  si^piatory  to 
Ihe  MOU  [hereinafter  collectively  referred  to  as 
"UK/US  MOU").  and  Ihe  Financial  [nformalion 
Sharing  Memorandum  of  Understanding 
("FISMOU")  entered  into  ODSeplembcr  1,  ISSSby. 
among  others,  the  SIfi.  the  Conmissioo.  and  Unilad 
Kingdom  and  United  States  self-regulatory 
organizations. 

'  Commission  Rule  30.6  requires  that  rosfomers 
resident  in  the  United  States  who  enter  into  foreign 
futures  and  option  transactions  also  be  fumiiihed 
with  the  options  risk  disclosure  statement  in 
Commission  Rule  33.7. 17  CFR  33.7  (1088).  No  option 
product  traded  on  anjr  RIE  in  the  United  Kingdom 
may  be  offered  or  sold  to  customers  rcaideat  in  the 
United  Stales  until  the  Commission  issues  an  Ordi>r 
pursuant  to  Commission  Rule  30;3(a);  17  CFR  30.3(<i ) 
(1968).  approving  the  offer  or  sale  in  the  United 
States  of  such  option  product.  In  that  connection,  in 
considering  any  petition  requesting  that  United 
Kingdom  option  products  subject  to  Part  30  l>e 
approved  for  offer  or  sale  in  the  United  States,  Ihe 
Commission  will  assess  Ihe  degree  to  which  the 
United  Kingdom's  options  risk  disclosure  statement 
addresses  the  same  mailers  as  those  set  forth  in  the 
Commission's  options  risk  disclosure  statement  in 
determining  whether  the  United  Kingdom's 
statement  may  be  substituted  for  the  language  in 
Commissum  Rule  33.7. 

In  thai  connection,  notwrthstanding  Ihe  (ad  tfaal 
the  Commission  has  approved  Ihe  offer  of  sale  in 
the  United  States  of  certain  option  products  traded 
on  the  Singapore  International  Monetary  Exchange, 
the  Sydney  Futures  Exchange,  and  Ihe  Montreal 
Exchange,  no  firm  exempted  hereunder  nay  offer  or 
sell  such  option  products  to  persons  resident  in  the 
United  Slates  pending  a  resolution  of  the  options 
risk  disclosure  issue. 

♦  See  Financial  Services  Act  ('TSA'l,  section  37. 
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International  Financial  Futures 
Exchange.  London  Commodity 
Exchange,  London  Metal  Exchange, 
Baltic  Futures  Exchange,  and  the 
International  Petroleum  Exchange  of 
London.  The  relief  does  not  extend  to 
rules  or  regulations  relating  to  trading, 
directly  or  indirectly,  on  United 
States  exchanges.  For  example,  such  a 
firm  trading  in  United  States  markets  for 
its  own  account  would  be  subject  to  the 
Commission's  large  trader  reporting 
requirements.  See.  e.g.,  17  CFR  Part  18 
(1988).  Similarly,  if  such  a  firm  were 
carrying  a  position  on  a  United  States 
exchange  on  behalf  of  foreign  cUents,  it 
would  be  subject  to  the  reporting 
requirements  applicable  to  foreign 
brokers.  See.  e.g.,  17  CFR  Parts  17  and  21 
(1988).  The  relief  herein  is  inapplicable 
where  the  firm  solicits  or  effects 
transaction  on  United  States  markets  for 
United  States  customers.  In  that  case, 
the  firm  must  comply  with  all  applicable 
United  States  laws  and  regulations, 
including  the  requirement  to  register  in 
the  appropriate  capacity. 

The  eligibility  of  any  firm  to  seek 
relief  under  this  exemptive  Order  is 
subject  to  the  following  conditions: 

(1)  The  regulatory  or  self-regulatory 
organization  responsible  for  monitoring 
the  compliance  of  such  firm  with  the 
regulatory  requirements  described  in  the 
Rule  30.10  petition  must  represent  in 
writing  to  die  CFTC  that: 

(a)  Each  firm  for  which  relief  is  sought 
is  registered.  Ucensed  or  authorized,  as 
appropriate,  and  is  otherwise  in  good 
standing  under  the  standards  in  place  in 
the  United  Kingdom;  such  finn  is 
engaged  in  business  with  customers 
located  in  the  United  Kingdom  as  well 
as  in  the  United  States;  and.  to  the  best 
of  its  knowledge  and  belief,  such  firm 
and  its  employees  and  company 
representatives  who  engage  in  activities 
subject  to  Part  30  would  not  be 
statutorily  disqualified  from  registration 
under  section  8a(2)  of  the  Act.  7  U.S.C. 
12a(2): 

(b)  It  will  monitor  firms  to  which  relief 
is  granted  for  compliance  with  the 
regulatory  requirements  for  which 
substituted  compliance  is  accepted  and 
will  promptly  notify  the  Commission  or 
NFA  of  any  change  in  status  of  a  firm 
which  would  affect  its  continued 
eligibility  for  the  exemption  granted 
hereunder,  including  the  termination  of 
its  activities  in  the  United  States; 

(c)  It  will  promptly  notify  the 
Commission  of  all  material  changes  in 
th6  Financial  Services  Act  and  SIB  rules; 

(d)  Customers  resident  in  the  United 
States  will  be  provided  no  less  stringent 
regulatory  protection  than  United 
Kingdom  customers  under  all  relevant 
provisions  of  United  Kingdom  law;  and 


(e)  The  procedures  for  sharing 
information,  including  access  to  firms' 
books  and  records  concerning  activity 
subject  to  regulation  under  the  Part  30 
rules  will  be  governed  by  the  UK/US 
MOU  and  the  Side  Letter  thereto  dated 
May  15, 1989,  attached  hereto  as  Exhibit 
A,  and  the  FISMOU  and  the  Addendum 
thereto  dated  May  15, 1989,  attached 
hereto  as  Exhibit  B. 

(2)  Each  firm  seeking  relief  hereunder 
must  apply  in  writing  whereby  it: 

(a)  Consents  to  jurisdiction  in  the 
United  States  under  the  Act  by  filing  a 
valid  and  binding  appointment  of  an 
agent  in  the  United  States  for  service  of 
process  in  accordance  with  the 
requirements  set  forth  in  Commission 
Rule  30.5, 17  CFR  30.5  (1988),  unless  a 
currently  effective  valid  and  binding 
agency  agreement  has  previously  been 
filed  by  or  on  behalf  of  such  firm  in 
connection  with  the  interim  relief 
granted  by  the  Commission  with  respect 
to  certain  persons  on  January  29, 1988, 
53  FR  3338  (February  5, 1988),  as 
extended  on  April  4, 1988.  53  FR  11491 
(April  7, 1988),  and  by  letters  dated  July 
5, 1988,  November  2. 1988.  and 
December  22, 1988; 

(b)  Acknowledges  that  it  can  be 
required  by  SIB  to  provide  to  SIB 
immediate  access  to  its  books  and 
records  related  to  transactions  under 
Part  30  required  to  be  maintained  under 
the  applicable  statutes  and  regulations 
in  effect  in  the  United  Kingdom  and  that 
SIB  vrill  cooperate  in  providing  access  to 
such  books  and  records  to  the 
Commission  in  accordance  with  the 
terms  of  the  Side  Letter  to  the  UK/US 
MOU; 

(c)  Consents  that  all  futures  or 
regulated  option  transactions  with 
respect  to  customers  resident  in  the 
United  States  will  be  made  on  or  subject 
to  the  rules  of  an  RIE  or  any  other 
exchange,  other  than  a  contact  market 
designated  as  such  pursuant  to  section  5 
of  the  Act  designated  by  the  SIB  imder 
SIB  Conduct  of  Business  Rule  1.04,  and 
will  be  imdertaken  consistent  with  the 
rules  of  the  SIB  and  applicable 
provisions  of  the  Financial  Services  Act; 

(d)  Represents  that  no  principal  of 
such  firm  would  be  disqualified  fiom 
directly  applying  to  do  business  in  the 
United  States  under  section  8a(2)  of  the 
Act.  7  U.S.C.  12a(2),  and  notifies  the 
Commission  promptly  of  any  change  in 
that  representation  based  on  a  change  in 
control  as  generally  defined  in 
Commission  Rule  3.32. 17  CFR  3.32 
(1988); 

(e)  Discloses  the  identity  of  each 
subsidiary  or  affiliate  domiciled  in  the 
United  States  with  a  related  business 
{e.g.,  banks  and  broker/dealer  afiiliates) 
and  provides  a  brief  description  of  such 


subsidiary's  or  affiliate's  principal 
business  in  the  United  States; 

(f)  Subject  to  NFA's  stated  policy  to 
reject  any  request  for  arbitration 
involving  a  claim  arising  pr;.T.2rily  out  of 
delivery,  clearing,  settlement  or  floor 
practices  on  any  foreign  exchange, 
consents  to  participate  in  any  NFA 
arbitration  program  which  offers  a 
procedure  for  resolving  customer 
disputes  on  the  papers  where  such 
disputes  involve  representations  or 
activities  with  respect  to  transactions 
under  Part  30:  provided,  however,  that 
the  firm  may  require  its  customers 
resident  in  the  United  States  to  execute 
the  consent  attached  hereto  as  Exhibit  C 
concerning  the  exhaustion  of  certain 
mediation  or  conciliation  procedures 
made  available  by  the  SIB  prior  to 
bringing  an  NFA  arbitration  proceeding: 
and,  provided  further,  that  the  firm  must 
undertake  to  provide  the  customer  with 
information  concerning  how  to 
commence  such  procedures  and 
documentation  of  the  commencement  of 
such  procedures  pursuant  to  the  consent 
attached  hereto  as  Exhibit  C; 

(g)  Consents  to  the  release  of  financial 
information  relating  to  the  firm  as 
specified  in  the  FISMOU,  as  amended, 
between,  among  others,  the  Commission 
and  SIB; 

(h)  Consents  to  refuse  customers 
resident  in  the  United  States  the  option 
of  not  segregating  fimds  notwithstanding 
relevant  provisions  of  the  United 
Kingdom  regulatory  system  and 
otherwise  consents  to  provide  all 
customers  resident  in  the  United  States 
no  less  stringent  regulatory  protection 
than  United  Kindom  customers  under  all 
relevant  provisions  of  United  Kingdom 
law; 

(i)  In  the  event  a  firm  is  using  an 
approved  bank  undertaking  to  meet  any 
part  of  the  financial  resources 
requirement  of  the  SIB,  and  the  value  of 
segregated  fimds  held  by  the  firm  on 
behalf  of  customers  resident  in  the 
United  States  exceeds  17.5  times  the 
absolute  minimum  financial  resource 
requirement  applicable  to  the  firm, 
consents  to  report  on  its  quarterly 
financial  statement  to  the  SIB,  or  at  such 
other  times  as  may  be  specified  by  the 
SIB,  the  value  of  funds  required  to  be 
segregated  on  behalf  of  customers 
resident  in  the  United  States;  and 

(j)  Undertakes  to  comply  with  the 
applicable  provisions  of  United 
Kingdom  law  and  SIB  rules  which  form 
the  basis  upon  which  this  exemption 
fiom  certain  provisions  of  the  Act  is 
granted. 

This  Order  will  become  effective  as  to 
any  firm  designated  imder  the 
Commission's  interim  order  or 
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hereinafter  designated  the  later  of  thirty 
days  after  publication  of  the  Order  in 
the  Federal  Regieler  or  after  filing  of  the 
consents  hereinabove  required.  Interim 
relief  will  be  extended  to  Rrms  subject 
thereto  until  this  Order  becomes 
effective  as  to  such  firms,  but  in  no 
event  shall  interim  relief  extend  past 
one  hundred  and  twenty  (120)  days  after 
the  date  of  publication  of  the  Order  in 
the  Federal  Register.  Upon  filing  of  any 
notice  required  under  paragraph  (l)(b] 
as  to  any  firm,  the  rehef  granted  by  this 
Order  may  be  suspended  immediately 
as  to  that  firm.  That  suspension  will 
remain  in  effect  pending  further  notice 
by  the  Commission,  or  the  Commission's 
designee,  to  the  firm  and  the  SI& 

This  Order  is  issued  pursuant  to 
Commission  Rule  30.10  based  on  the 
comparability  representations  made  and 
supporting  material  provided  to  the 
Commission  and  the  recommendation  of 
the  staff,  and  is  made  effective  as  to  any 
firm  granted  relief  hereunder  based 
upon  the  filings  and  representations  of 
such  Arms  required  hereunder.  Any 
material  changes  or  omissions  in  the 
facts  and  circumstances  pursuant  to 
which  this  Order  is  granted  might 
require  the  Commission  to  reconsider  its 
flnding  that  the  standards  for  relief  set 
forth  in  Commission  Rule  3aiO  and.  in 
particular.  Appendix  A  thereot  have 
generaOy  been  satisfied.  Further,  if 
experience  demonstrates  that  the 
continued  effectiveness  of  this  Order  in 
general,  or  with  respect  to  a  particular 
firm,  would  be  contrary  to  public  pohcy 
or  the  public  interest,  or  that  the 
systems  in  place  for  (be  exchange  of 
information  or  other  circumstances  do 
not  warrant  continuation  of  the 
exemptive  rdief  granted  herein,  the 
Commission  may  condition,  modify, 
suspend,  terminate,  withhold  as  to  a 
specific  firm,  or  otherwise  restrict  the 
exemptive  relief  granted  in  this  Order, 
as  appropriate,  on  its  own  motion.  For 
example,  the  relief  granted  to  a  specific 
firm  may  be  suspended  upon  the  firm's 
failure  to  provide  access  to  its  books 
and  records.  If  necessary,  provisions 
will  be  made  for  servicing  existing  client 
positions. 

The  Commission  will  continue  to 
monitor  the  implementation  of  its 
program  to  exempt  firms  located  in 
jurisdictions  generally  deemed  to  have  a 
comparable  regulatory  program  from  the 
application  of  certain  of  the  foreign 
futures  and  option  rules  and  will  make 
necessary  adjustments  if  appropriate. 

Issued  in  Washington.  DC  on  Mny  IS.  1868. 
lean  A.  Webb. 
Secretary  of  the  Commiaaion. 


Exhibit  A— Side  Latter  RetaUng  to  UK/US 
MOtJ 

1.  We  refer  to  the  Meoiaraiiduin  of 
Understanding  between  tlie  Department  of 
Trade  and  Industry,  liie  Secnritics  and 
Exchange  Commiseion  and  die  Commodity 
Futures  Trading  Commiaaion  ("CFTC'l  on  the 
exchange  of  information  relating  to  securities 
and  futures  and  options  which  was  signed  on 
23  September  1986,  as  supplemented  on  22 
November  1888  by  tite  Memorandum  Relating 
to  UK/US  MOU  (hereinafler  collectively 
referred  to  as  "UK/US  MOir)  adding  the 
Securities  and  Investment  Board  Ltd.  fSIB") 
as  a  signatory. 

2.  Whereas  the  SIB  is  performmg  important 
regulatory  fnnclions  delegated  to  it  under  the 
Financial  Services  Act  1888  ("PSA "). 
including  compliance  and  svrveillanoe 
functions  and  oversight  of  compliance  and 
surveillance  functions  performed  by  certain 
United  Kingdom  self  regulating  organisations 
related  to  Arms  engaged  in  investment 
business  in  the  United  Kingdom; 

3.  In  consideration  of  the  SIB's  regulatory 
responsibilities  with  respect  to  persons  and 
Recognized  Investment  Exchanges  authorized 
to  do  investment  business  pnrsnant  to  section 
27(2)  and  37  of  the  FSA,  respectiveiy  and  the 
CFTC's  rules  governing  foreign  fbtnres  and 
options  transactions  in  Part  30  of  its  rales 
which,  among  other  things.  oontaiBs 
procedures  for  the  CFTC  to  approve  certain 
foreign  option  products  and  fbr  granting 
specified  firms  in  foreign  jurisdictiona 
engaged  in  transactions  subject  to  Part  30  of 
the  CFTCs  rules  an  exemption  from  the 
application  of  certain  of  the  requirements 
theremidar  based  upon  a  determination  that 
the  regulatory  system  in  effect  hi  the  foreign 
jurisdiction  la  comparable  to  the  system  in 
effect  in  the  United  States: 

4.  In  order  to  ensure  that  the  arrangements 
under  the  UK/US  MOU  will  continue  to 
operate  effectively  having  regard  to  the 
regulatory  requirements  in  effect  in  fte' 
United  States  and  the  United  Kingdom; 
desiring  to  facilitate  the  intemalionat  trading 
in  and  efficient  intemational  clearance  and 
settlement  of  futures  and  options:  and 
recognizing  the  need  for  the  establishment  of 
exchanges  of  information  as  needed  for  the 
proper  monitoring  and  operation  of  such 
trading,  clearing  and  settlement: 

The  SIB  and  CTTC  understand  the 
following: 

(a)  This  Side  l^etter  concerns  requests  for 
information  (including  any  request  for 
immediate  access  to  or  delivery  of  the  books 
and  records  of  firms)  required  for  the 
purposes  of  enabling  or  assisting  the  SIB  and 
the  CFTC  to  fulfill  their  respective  functions 
relating  to  monitoring  compliance  with 
applicable  Part  30  rules  and  the  terms  and 
conditions  of  Orders  issued  by  the  CFTC 
under  Part  30  of  its  rules: 

(i)  To  specified  firms  in  the  United 
Kingdom  exempting  such  firms  from  the 
application  of  certain  of  the  Part  30  rules:  or 

(ii)  Relating  to  the  offer  or  sale  in  the 
United  Stales  of  certain  United  Kingdom 
option  products. 

(b)  As  modified  by  paragraphs  (c),  (d).  (e) 
and  (f)  below,  the  provisions  of  the  UK/US 


MOU  will  be  deemed  to  apply  to  any  request 
for  information  made  under  this  Side  Letter  to 
monitor  compliance  with  the  provisions 
mentioned  in  paragraph  (a)  above  which,  for 
the  purposes  of  this  Side  Letter,  will  be 
deemed  to  be  legal  roles  or  requirements 
within  the  meaning  of  the  UK/US  MOU. 

(c)  Any  request  for  information  made  under 
this  Side  Letter  will  be  deemed  to  be  in 
compliance  with  paragraphs  7  (a),  (b)  and  (d) 
of  the  UK/US  MOU  if  such  request  states  that 
it  is  so  made  and  satisfies  the  following 
requirements: 

(i)  Where  ever  possible  it  shall  be  in 
writing  but  in  case  of  urgency  it  may  be  oral, 
but  confirmed  in  writing  within  10  days. 

(ii)  It  shall  clearly  specify  the  following: 

(A)  The  information  required  and.  if 
known,  the  identity  of  the  person  or  persons 
whose  compliance  with  a  legal  rule  or 
requirement  is  being  monitored; 

(B)  The  general  purpose  for  which  the 
information  is  sought,  indicating  in  particular 
the  legal  rule  or  requirement  pertaining  to  the 
matter  which  is  the  snbject  of  the  request; 

(C)  The  ground  for  concern  giving  rise  to 
the  request. 

(iii)  The  requested  information  must  be 
reasonably  related  to  the  purpose  for  which 
the  information  is  sought. 

(iv)  Where  it  is  apparent  to  the  SIB  or 
CFTC  when  requesting  the  infomtation  that 
another  person  may  obtain  such  information 
for  a  purpose  other  than  monitoring, 
enforcing  or  securing  compliance  with  the 
legal  role  or  requirement,  to  the  extent 
permitted  by  the  laws  of  the  United  Kingdom. 
when  the  SIB  is  requesting  the  information,  or 
United  States,  when  the  CFTC  is  requesting 
the  information,  the  SIB  or  CYTC  must 
disclose  the  particulars  of  the  person  and  his 
interest. 

(d)  For  the  purposes  of  requests  made 
under  this  Side  Letter,  the  contact  officers 
will  be  Director.  Futures  and  Options 
Division,  SIB.  and  Director.  Division  of 
Trading  and  Markets,  CFTC 

(e)  Where  an  investigation  as  contemplated 
by  paragraph  8  of  the  UK/US  MOU  is 
initiated  on  tiie  basis  of  information  provided 
pursuant  to  a  request  under  this  Side  Letter. 
the  Director  of  &iforcement.  SIB.  or  the 
Director.  Division  of  Enforcement,  CFTC  will 
give  notice  to  his  nwnterpart  at  tlw  CFTC  or 
SIB. 

(f)  Information  received  pnrsuant  to  a 
request  under  this  Side  Letter  may  only  be 
used  consistent  with  the  UK/US  MOU:  or  in 
connection  with  any  Commission  Order 
relating  to  United  ICingdom  firms  or  products 
issued  pursuant  to  Part  30  of  the  Commission 
roles;  provided,  however,  in  the  latter  c»se. 
the  CFTC  will,  to  the  extent  practicable,  give 
prior  notice  of  such  action  to  the  SIR 

(g)  This  Side  Letter  will  become  effective 
as  to  any  Order  relating  to  United  Kirtgdom 
firms  or  products  issued  under  Part  30  of  the 
Commission's  rules  upon  the  issuance  by  the 
Commission  of  such  an  Order. 

Signed  this  15th  day  of  May  1989. 


Securities  and  InveatsMnts  Board 

M.B.  GittMM. 

DmdorfMmvs  amd  OpUons  DMaion. 

(Commodity  nrturm  Trading  Commission 

Andrea  M.  Corcoran, 

Director,  Division  (^Trading  and  Markets. 

Exhibit  n     ^ddenii  Datad  May  IS.  1888.  I* 

the  Financial  laioaHiiaa  Sharing 
MemotaMluaB  af  Undantaatfag 

1.  We  refer  to  the  Financial  information 
Sharing  Memorandom  of  Understanding 
('  FISMOU ")  entered  into  on  1  September 
1988  by.  among  others,  the  Securities  and 
Investments  Board  ("SIB").  Commodity 
Futures  Trading  Commission  ("CFTC"). 
United  Kingdom  Self-Regulating 
Organisations  ("SROs")  and  United  States 
SROs.  as  defined  in  the  PI^IOU. 

2.  We  further  refer  to  the  Order  of  the 
CFTC  dated  May  IS,  1888,  granting  an 
exemption  under  Ruia  3aiO  of  the  CFTCs 
roles  to  the  SIB  and  certain  U  JC  SROs  and  to 
those  Crms  which  they  designate  pursuant  to 
which  the  CFTC  will,  among  other  tilings, 
defer  to  the  finaiwial  regulation  roles  of  the 
relevant  U.K.  regulator. 

3.  In  considerattoH  of  the  foregoing,  and  of 
the  need  to  share  financial  infonnation  from 
tiaM  to  time  and  on  a  regular  baais  with 
respect  to  finu  in  the  United  Kingdom 
granted  an  exemption  under  Rule  30.10.  the 
undersigned  parties  hereby  agree  to  this 
Addendum  as  permitted  by  paragraph  (2)  of 
Article  VI  of  FISMOU: 

(a)  In  accordance  with  paragraph  3(c)  of 
Article  III  of  FISMOU,  the  SIB  or  the  relevant 
UJC  SRO  will  use  its  best  efforts  to  notify 
and  diacMSs  «ntk  the  CFTC  if  it  becomes 
aware,  through  a  UX  SStO  or  otherwise,  of 
any  inforsaatian  which  in  its  respectiva 
judgment  matorially  and  adversely  aSiects  tiie 
financial  or  operational  viability  of  any  firm 
domiciled  in  die  United  Kingdom  and  doing 
business  in  the  United  States  under  a 
comparability  exemption  granted  pursuant  to 
Rule  aaia  of  the  CFTCs  rales. 

(b)  The  Sm  or  the  relevant  U.K.  SRO  will 
provide  to  tlie  CFTC  commencing  with  the 
first  filing  due  after  the  efCective  date  of  this 
Addendum,  as  promptly  as  practicable  after 
receipt  of  the  relevant  report  the  fMlowing 
information  with  rsspect  to  a  firm  domicUed 
in  the  United  Kingdom  doing  buainess  in  the 
United  States  indinr  a  comparability 
exemption  granted  pursuant  to  Rule  30.10: 

(i)  Copies  of:  (A)  on  an  annual  basis,  a 
statament  containing,  with  respect  to  such 
firm,  financial  information  analogous  to  that 
set  forth  in  the  cover  sheet  required  to  be 
provided  by  U.S.  SROs  to  the  relevant  U.K. 
regirfatar  parsaant  to  Article  IQ  of  FI^40U 
concerning  an  PMC  or  (B)  the  annual  audited 
financial  statement  including  the  annoal 
auditors  report  required  under  the  rules  of 
the  SIB  or  (fas  ralevaat  U.K.  SRa  In  either 
case,  the  SIB  or  relevant  U.K.  SRO  will 
represent  that  it  has  reviewed  the  annual 
audited  financial  statement  and  that  based 
solely  on  its  review  of  the  information  in  that 
niing.  it  has  no  reason  to  believe  (or  it  has 


reason  to  believe)  that  there  axiats  a 
violation  of  the  finanrinl  resauicaa 
requirements  of  the  SIB  or  relevant  UJL  SRO 
promulgated  muler  the  FSA.  If  the  SIB  or 
relevant  U.K.  SRO  provides  the  cover  sheet  in 
accordsnoe  with  (A)  above,  the  SIB  or 
relevant  U.K.  SRO  will  provide  a  copy  of  die 
firm's  annual  audited  financial  statement 
upon  request  of  the  CFTC 

(ii)  Details  of  any  notifications  received 
under  the  roles  of  the  SIB  or  relevant  U.K. 
SRO  regarding  any  breach  of  the  financial 
resources  requirements. 

(c)  The  SIB  or  relevant  U.K.  SRO  will 
provide  the  Commission  simultaneously  with 
its  notification  of  tiie  sponsorship  of  a  firm 
domiciled  in  the  United  Kingdom  wishing  to 
do  business  in  the  United  States  under  a 
comparability  exemption  pursuant  to  Rule 
30.10  nirith  the  following  information: 

Copies  of:  (i)  A  statement  containing,  with 
respect  to  such  firm,  financial  information 
analogows  to  that  set  forth  in  the  cover  sheet 
recpiired  to  be  provided  by  U.S.  SROs  to  the 
relevant  U.K.  regulator  pursuant  to  Article  IQ 
of  FISMOU  concerning  an  FCM;  or  (ii)  the 
most  recent  annual  audited  financial 
statement  including  the  annual  auditors 
report  required  under  the  roles  of  the  SIB  or 
the  relevant  U.K.  SRO.  In  either  case,  die  SIB 
or  relevant  U.K.  ^O  wiR  represent  that  it 
haa  reviewed  liw  aanoal  audited  financiai 
Statement  mul  thai  baaed  solely  oa  its 
review  of  the  infbrmatiao  in  that  fihag,  it  has 
no  reason  to  believe  (or  it  haa  reason  to 
believe)  that  there  exists  a  violation  of  the 
financial  resources  requirements  of  the  SIB  or 
rrievant  U.K.  SRO  promulgated  under  the 
FSA.  If  the  SIB  or  relevant  U.K.  SRO  provides 
the  cover  sheet  in  accordance  with  (i)  above, 
the  SIB  or  relevant  UJL  SRO  will  provide  a 
copy  of  the  fine's  annnal  audiled  financial 
statement  upon  request  of  the  CFTC 

(d)  The  CFTC  may  make  inianaatioo 
received  pursuant  to  this  Addendum 
available  to  National  Futures  Association. 

(e)  Ibccept  as  otherwise  provided  herein, 
the  prtivisions  of  the  FISMOU  shall  apply  to 
this  Addendnm,  to  the  extent  relevant 

Signed  this  IStfa  day  of  May  1969. 
United  States  Commodity  Futures  Trading 
Commission, 
by  Wendy  L  Gramm. 
National  Futures  Association, 
by  Robert  K.  Wiknoudk 
Securities  and  fawestments  Board, 
by  David  Walker. 
The  SecatiMea  Association, 
by  John  Young. 

The  Association  of  Futures  Brokers  and 
Dealers  Liodted. 
by  Phillip  Thorpe. 

Investment  Management  Regulatory 
Organisation  Ltd.. 
by  |.A  Moigan 

Exhibit  C— Fonn  of  Consent 

In  the  event  that  a  dispute  arises  between 
you  (name  of  customer  resident  in  the  United 
States)  and  (name  of  United  Kingdom  firm] 


with  respect  to  feraosacttons  aohjeci  to  part  3Q 

commission's  rules,  various  forums  may  be 
available  for  resolving  the  dispute,  including 
courts  of  competent  jurisdiction  in  ttte  United 
Statas  and  United  Kingdnm  and  arbitration 
programs  made  available  both  in  the  United 
States  and  United  Kingdom. 

In  the  event  you  wish  to  initiate  an 
arbitration  proceeding  against  this  Tirm  to 
resolve  such  dispute  under  the  applicable 
roles  of  the  National  Futures  Association 
( "NFA")  in  ttie  United  States,  you  hereby 
consent  that  you  will  first  commence 
mediation  or  conciliation  in  accordance  H-itfa 
such  procedures  as  may  be  made  available 
by  the  relevant  United  Kingdom  regulator, 
information  on  which  is  provided  to  you 
herewith.  The  outcome  of  such  United 
Kingdom  mediation  or  conciliation  is 
nonbinding.  You  may  subsequently  accept 
this  resolution,  or  you  may  proceed  either  to 
binding  arbitration  under  the  roles  of  the 
relevant  United  Kingdon  regulator  or  to 
binding  arbitration  in  the  United  States  undi:r 
the  roles  of  NFA  In  this  connection,  you 
should  know  that  NFA  will  reject  any  request 
for  arbitration  involving  a  claim  arising 
primarily  out  of  delivery,  clearing,  settlement 
or  floor  practices  on  any  foreign  exchange.  If 
you  accept  the  mediated  or  conciliated 
resolution  or  elect  to  proceed  to  ariNtratioa 
or  to  any  other  form  of  binding  resolution, 
under  the  roles  of  the  relevant  United 
Kingdom  regulator  or  foreign  exchange,  you 
will  be  precluded  from  subsequently 
initiating  an  arbitration  proceeding  at  NFA. 

You  may  initiate  an  NFA  arbitration 
proceeding  upon  receipt  of  documentation 
from  the  relevant  United  Kingdom  regulator 

(i)  EvidendBg  completion  of  the  mediation 
or  concilation  process  and  reminding  you  of 
your  right  of  access  to  NFA's  arbitration 
proceeding:  or 

(ii)  Representiiig  that  more  than  nine 
months  have  elafMcd  since  you  commenced 
the  mediation  or  concilation  process  and  that 
such  process  is  not  yet  complete  and 
reminding  you  of  your  right  of  access  to 
NFA's  arbitration  proceeding. 

The  documentation  referred  to  uUme  must 
be  presented  to  NFA  at  the  time  vuu  initiate 
the  NFA  arbitration  proceeding.  NFA  will 
exercise  its  discretion  not  to  accept  your 
demand  for  arbitration  absent  such 
documentation. 

By  signing  this  consent,  you  are  not 
waiving  any  oihtr  rights  to  any  other  legal 
remedies  available  under  law. 


Customer 

Date 

List  of  SubjecU  in  17  CFR  Part  30 

Commodity  fnttires. 

Accordingly,  17  CFR  Part  30  is 
amended  as  set  forth  below: 
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PARTM-fOREION  FUTURES  AND 
FOAEKM  OFTION  TRANaACnONS 

1.  The  authority  citation  for  Part  30 
contlnuet  to  read  as  follow. 

AathotUr  8ms.  2(«M1KA).  4. 4c  and  8a  of 
the  Commodity  ExciiMiga  Act  7  VAC  2. 8, 
6c  and  laa  (1962). 

2.  Appendix  C  to  Part  30  is  amended 
by  adding  the  following  entry  to  read  at 
follows: 

AppoHQix  Cx^Poralip  FMMoiiata  Gtaatad 
RalM  From  tiM  AppHcatiaa  of  Cartain  of  ifae 
Part  M  Hales  PomMol  10  SNJt 

Firms  designated  by  the  Securities  and 
Investments  Board. 
FR  date  and  citation:  May  19, 1986;  M  FR 

(FR  Doc.  89-12086  Filed  8-18-89:  8:45  am] 
SNJJNa  coot  SM1-«V4I 

17  CFR  Part  30 

Foraign  Futuraa  and  Option 


United  States  of  AoMrica  Before  the 
ConnxNttty  Futures  Trading 


AOiNCv:  Conunodity  Futures  Trading 
Commission. 

ACTMHe  Order. 

•UMMAHV:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  is  granting  an  exemption  to 
firms  designated  by  the  Association  of 
Futures  Brokers  and  Dealers  ("AFBD") 
from  the  application  of  certain  of  the 
Conunission's  foreign  futures  and  option 
rules  based  on  substituted  compliance 
with  certain  comparable  regulatory  and 
self-regulatory  requirements  of  a  foreign 
regulatory  authority  consistent  with 
conditions  specified  by  the  Commission, 
as  set  forth  herein.  This  Order  is  issued 
pursuant  to  Commission  Rule  30.10, 17 
CFR  30.10  (1988),  which  permits 
specified  persons  to  file  a  petition  with 
the  Commission  for  exemption  from  the 
application  of  certain  of  the  rules  set 
forth  in  Part  30  and  authorizes  the 
Commission  to  grant  such  an  exemption 
if  such  action  would  not  be  otherwise 
contrary  to  the  public  interest  or  to  the 
purposes  of  the  provision  from  which 
exemption  is  sought. 

imicnvi  DATi:  June  19, 1989. 

TON  niMTHtN  INTOMIATtON  CONTACT: 

Jane  C  Kang,  Esq.  or  Lystra  Blake,  Esq., 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone:  (202) 
254-8066. 

•uwiUMNTAiiv  mrowKUTiow:  The 
Commission  has  issued  the  following 
Order 


Order  Under  CFTC  Rule  90,10 
Exempting  Firms  Designated  brthe 
Association  of  Futures  Brokersimd 
Dealers  From  the  Application  of  Certain 
of  the  Foreian  Futures  and  Option  Rules 
the  Later  of  Thirty  Days  After 
Publication  of  the  Order  Herein  in  the 
Federal  Register  or  After  the  Filing  of 
Consents  by  Such  Finns  and  the 
Regulatory  or  Self-Regulatory 
Organization,  as  Appropriate,  to  the 
Terms  and  Conditions  of  the  Order 
Herein. 

On  July  23, 1987.  the  Commission 
adopted  final  rules  governing  the 
domestic  offer  and  sale  of  commodity 
futures  and  option  contracts  traded  on 
or  subject  to  the  rules  of  a  foreign  board 
of  trade.  62  FR  28980  (August  6. 1987). 
These  rules,  which  are  codified  in  Part 
30  of  the  Commission's  regulations, 
generally  extend  the  Commission's 
existing  customer  protection  regulations 
for  products  offered  or  sold  on  contract 
maiicets  in  the  United  States  to  foreign 
futures  and  option  products  sold  to 
United  States  customers  by  imposing 
requirements  with  respect  to 
registration,  disclosure,  capital 
adequacy,  protection  of  customer  funds, 
recordkeeping  and  reporting,  and  sales 
practice  and  compliance  procedures  that 
are  generally  comparable  to  those 
applicable  to  wholly  domestic 
transactions. 

In  formulating  a  regulatory  program  to 

?|ovem  the  offer  and  sale  of  foreicpi 
utures  and  option  products  to  United 
States  customers,  among  other  things, 
the  Commission  considered  the 
desirability  of  ameliorating  the  potential 
extraterritorial  impact  of  such  a  program 
and  avoiding  duplicative  regulation  of 
firms  engaged  in  international  business. 
Based  upon  these  considerations,  the 
Commission,  as  set  forth  in  CoRunission 
Rule  30.10,  determined  to  permit  persons 
located  outside  the  United  States  and 
subject  to  a  comparable  regulatory 
structure  in  the  jurisdiction  in  which 
they  were  located  to  seek  an  exemption 
from  certain  of  the  requirements 
imposed  by  the  Part  30  rules  based  upon 
substituted  compliance  with  the 
comparable  regulatory  requirements 
imposed  by  the  forei^  jurisdiction. 

Appendix  A  to  Part  30,  "Interpretative 
Statement  With  Respect  to  the 
Conunission's  Exemptive  Authority 
Under  §  30.10  of  lU  Rules"  ("Appendix 
A"),  generally  sets  forth  the  elements 
the  Commission  will  evaluate  in 
determining  whether  a  particular . 
regulatory  program  may  be  fotmd  to  be 
comparable  for  purposes  of  exemptive 
relief  pursuant  to  Commission  Rule 


30.ia  52  FR  28080. 29001.  These 
elements  include:  (1)  Registration, 
authorization  or  other  form  of  licensing, 
fitness  review  or  qualification  of 
persons  through  whom  customer  orders 
are  solicited  and  accepted:  (2)  minimum 
financial  requirements  for  those  persons 
who  accept  customer  funds;  (3) 
protection  of  customer  funds  from 
misapplication:  (4)  recordkeeping  and 
reporting  requirements:  (5)  sales 
practice  standards:  (6)  procedures  to 
audit  for  compliance  with,  and  to  take 
action  against  those  persons  who 
violate,  the  requirements  of  the  program: 
and  (7)  information  sharing 
arrangements  between  the  Commission 
and  the  appropriate  governmental  and/ 
or  self-regulatory  organization  to  ensure 
Commission  access  on  an  "as  needed" 
basis  to  information  essential  to 
maintaining  adequate  standards  of 
customer  and  market  protection  within 
the  United  States. 

Moreover,  the  Commission 
specifically  stated  in  adopting 
Commission  Rule  30.10  that  no 
exemption  of  a  general  nature  would  be 
granted  unless  the  persons  to  whom  the 
exemption  is  to  be  applied:  (1) 
Consensually  submit  to  juris(tiction  in 
the  United  States  by  designating  an 
agent  for  service  of  process  in  the 
United  States  with  respect  to 
transactions  subject  to  Part  30  and  filing 
a  copy  of  the  agency  agreement  with  the 
National  Futures  Association  ("NFA"): 
(2)  agree  to  provide  access  to  their 
books  and  records  in  the  United  States 
to  Commission  and  Department  of 
Justice  representatives:  and  (3)  notify 
the  NFA  of  the  commencement  or 
termination  of  business  in  the  United 
States.* 

By  letter  dated  January  28, 1988,  the 
AFBD,  which  has  been  recognized  as  a 
self-regulating  organisation  in  the 
United  Kingdom  pursuant  to  Section  10 
of  the  Financial  Services  Act,  petitioned 
the  Commission  on  behalf  of  member 
firms  for  an  exemption  from  the 
application  of  the  Commission's  foreign 
futures  and  option  rules.  In  support  of  its 
petition.  AFBD  states  that  granting  such 
an  exemption  with  respect  to  member 
firms  which  it  has  designated  would  not 
be  contrary  to  the  pubUc  interest  or  to 
the  purposes  of  the  provisions  from 
which  the  exemption  is  sought  because 
such  firms  are  subject  to  a  regulatory 
scheme  comparable  to  that  imposed  by 
the  Commodity  Exchange  Act  ("Act") 
and  the  regulations  thereunder. 

Based  upon  a  review  of  the  petition, 
supporting  materials  filed  by  AFBD,  the 
Onler  of  tite  Commission  issued  on  this 


■  62  FR  28680, 28061  and  29002. 


day  granting  the  petiti«in  of  the 
Securities  and  investment*  Board 
( 'SIB ')  ia  the  United  Kingdom,  which 
has  oversight  responsibilities  with 
respect  to  AFBD.  and  die 
reconunendation  of  the  staff,  the 
Commission  has  concluded  that  the 
standards  for  relief  set  forth  in 
Commission  Rule  SOilO  and,  in 
particular.  Appendix  A  thereof,  have 
generally  been  satisfied  and  that 
compliance  with  qiplicable  United 
Kingdom  law.  SIB  and  AFBD  rules  may 
be  substituted  for  compliance  with  those 
sections  of  the  Act  more  particulariy  set 
forth  herein. 

By  this  Ordw,  the  Commission  hereby 
exempts,  subject  to  specified  conditions, 
those  firms  identified  to  the  Conunission 
as  eligible  for  the  relief  granted  herein 
from: 
— Registration  with  the  Conunission  for 

finns  and  for  firm  representatives; 
— ^The  separate  account  requirement 
contained  in  Commission  Rule  30.7. 17 
CFR  30.7  (1988); 
— ^Those  sectiom  of  Part  1  of  the 
Commission's  financial  regulations 
that  apply  to  foreign  futures  and 
options  sold  in  the  United  States  as 
set  forth  in  Part  30;  and 
— ^Those  sections  of  Part  1  of  the 
Commissimi's  regulations  relating  to 
books  aiui  records  which  apply  to 
transactions  subject  to  Part  30; 
based  upon  substituted  compUance  by 
such  persons  with  the  applicable 
statutes  and  regulations  in  effect  in  the 
United  Kingdom. 

This  determination  to  permit 
substituted  compliance  is  based  on, 
among  other  things,  the  Commission's 
finding  that  the  regulatory  scheme 
governing  the  persons  in  the  United 
Kingdom  who  would  be  exempted 
hereunder  provides: 

(1)  A  system  of  qualification  or 
authorization  of  firms  who  deal  in 
transactions  subject  to  regulation  under 
Part  30  that  includes,  for  example, 
criteria  and  procedmes  for  granting, 
monitoring,  suspending  and  revoking 
licenses,  and  provisions  for  requiring 
and  obtaining  access  to  information 
about  authorized  firms  and  persons  «^o 
act  on  behalf  of  firms; 

(2)  Financial  requirements  for 
authorized  persons  including,  without 
limitation,  a  requirement  that  all  firms 
immediately  notify  AFBD  if  the  firms' 
adjusted  net  capital  foils  below  a 
specified  level  and  daily  maric-to-mariiet 
setUement  and/or  accounting 
procedures: 

(3)  A  system  for  the  protection  of 
customer  funds  w^iich  is  designed  to 
preclude  the  use  of  customer  funds  to 
satisfy  house  obi^tkms  and  requires 


separate  accounting  for  such  funds, 
augmented  by  a  compensation  scheme 
designed  to  compensate  customers 
whose  funds  are  segregated  and  who 
have  suffered  a  foss  as  a  result  of  fraud 
and/or  insolvency  of  an  authorized 
person; 

(4)  Recon&eeping  and  reporting 
requirements  pertaining  to  financial  and 
trade  information  including,  without 
limitation,  order  tickets,  trade 
confirmations,  numthly  customer 
account  statemento,  customers' 
segregation  records,  accotmting  records 
for  customer  and  proprietary  trades  and 
discretionary  account  documentation; 

(5)  Sales  practice  standards  for 
authorized  firms  and  persons  acting  on 
their  b^alf  wfaidi  indnde,  for  example, 
a  requirement  that  authorized  persons 
know  their  customers,  required 
disclosures  to  prospective  customers 
and  prohibitions  on  misleading 
advertising  and  imiMtjper  trading 
activities; 

(6)  Procedures  to  audit  for  compliance 
with,  and  to  redress  violations  of, 
customer  protection  and  sales  practice 
requirements  induding.  without 
limitation,  an  affirmative  surveillance 
program  designed  to  detect  trading 
activities  which  take  advantage  of 
customers,  and  the  existence  of  broad 
powers  of  investigation  relating  to  sales 
practice  abuses;  and 

(7)  Mechanisms  for  sharing 
information  between  the  Commission, 
SIB  *  and  AFBD  for  monitoring  purposes 
on  an  "as  needed"  basis  induding, 
without  limitation,  confirmation  data, 
data  necessary  to  trace  funds,  position 
data,  data  on  firms'  standing  to  do 
business  and  financial  condition,  and  for 
cooperating  with  the  Commission  in 
inquiries,  compliance  matters, 
investigations  and  enforcement 
proceedings. 

This  Order  does  not  provide  an 
exemption  from  any  provision  of  the  Act 
or  relations  tiiereunder  not  specified 
herein,  for  example,  without  limitation, 
the  antifraud  provision  in  Commission 
Rule  30.9, 17  CFR  30.9  (1988),  or  the 


'  See.  (Lj.,  "Memoranduin  of  Uoderttanding  oa 
Exchange  of  Information  between  the  United  State* 
Secaritiee  and  Exchange  Comintsrian  and  the 
Untad  Kingdam  DajMrtnent  of  Trade  and  Industry 
in  Matters  Relaiiiig  to  Sacaritiea  and  Between  the 
United  Stelaa  ConmMNlity  Futores  Trading 
Conunission  and  the  United  Kingdom  Department  of 
Trade  and  Industry  In  Matters  Relating  to  Futures" 
signed  oa  Sep<— ibet  33,  ISSB,  as  supplemented  l>y 
"MemonmdHB  Reialii«  to  UK/US  MOU~  signed  oa 
NovemtMr  22:  laSB  adcing  the  SiB  as  a  siyiataty  to 
die  MOU  (hereinafter  eoUectiveiy  referred  to  as 
"UK/US  MOtT).  and  the  Financial  Information 
Sharing  Metoerandum  of  Undefstanding 
("FISMCKr)  enteied  into  on  September  1. 19S8  by. 
among  others,  die  Sffl,  the  Commission  and  United 
Kingdom  and  United  States  self-regulatory 
organizations,  induding  TSA  and  the  NFA. 


disdosure  provisions  of  Commission 
Rule  30.6. 17  CFT^  30.6  (1968).'  Moreover, 
the  relief  granted  is  directed  to 
brokerage  activities  on  or  subject  to  the 
rules  of  recognized  investment 
exchanges  ("RIEs")  in  the  United 
Kingdom  *  or  any  otlier  exdiange,  other 
than  a  contract  maiicet  designated  as 
such  piffsuant  to  section  5  of  the  Act. 
which  is  a  designated  investment 
exchange  under  SIB  Coiuluct  of  Business 
Rule  1.04.  imdertaken  by  firms 
authorized  to  do  investment  business  in 
the  United  Kingdom  from  a  location  in 
the  United  Kingdom.  These  RIEs 
currently  include  the  London 
International  Fmandal  Futiu«s 
Exchange,  London  Commodity 
Exchange,  London  Metal  Exchange. 
Baltic  Futures  Exchange,  and  the 
International  Petroleum  Exchange  of 
London.  The  relief  does  not  extend  to 
rules  or  regulations  relating  to  trading, 
directiy  or  indirectiy,  on  United  States 
exchanges.  For  example,  such  a  firm 
trading  in  United  States  markets  for  its 
own  account  would  be  subject  to  the 
Commission's  large  trader  reporting 
requirements.  See,  eq.,  17  CFR  Part  18 
(1988).  Similarly,  if  such  a  firm  were 
carrying  a  position  on  a  United  States 
exchange  on  behalf  of  foreign  cUents,  it 
would  be  subject  to  the  reporting 
requirements  applicable  to  foreign 
brokers.  See.  e.g..  17  CFR  Parts  17  and  21 
(1988).  The  relief  herein  is  inapplicable 
where  the  firm  solidts  or  effects 
transactions  on  United  States  markets 
for  United  States  customers.  In  that 
case,  the  firm  must  comply  with  all 
applicable  United  States  laws  and 


*  Commission  Rule  30.6  requires  that  customers 
reaideot  ia  the  United  States  who  enter  into  foreiip 
future*  and  oplioa  transactians  alio  be  furnished 
«vith  the  optians  risk  diadoeore  statement  in 
Commission  Rule  33.7. 17  CFR  33.7  (1988)  No  option 
product  traded  on  any  RIE  in  the  United  ICingdom 
may  be  offered  or  sold  to  customeis  resident  in  the 
United  States  until  the  Commission  issues  an  Order 
pursuant  to  Coaanission  Rule  3a3(a).  17  CFR  30.3|a) 
(1988).  approving  the  offer  or  sale  in  the  United 
States  of  such  option  product.  In  thui  cofincrlion.  in 
considering  any  petition  requesting  thHi  l.'nited 
Kingdom  option  products  sutiject  to  Paii  30  be 
approved  for  offer  or  sale  in  the  United  Stales,  the 
Commission  will  assess  the  degree  to  which  the 
United  Kingdom's  options  risk  disclosure  statement 
addresses  tits  sane  aiatter*  a*  those  set  forth  in  the 
Commission's  options  lisk  disclosure  statement  in 
detatmining  whether  the  United  Kingdom's 
statement  may  l>e  substituted  fur  the  language  in 
Commtsston  Rule  33.7. 

In  that  connection,  notwithstanding  the  fact  that 
the  CommissiOB  has  approved  the  offer  or  sale  in 
the  United  States  of  certain  option  products  traded 
on  the  Singapore  International  Monetary  Exchange, 
the  Sydney  Futures  Exchasfls  and  the  V  nt.,..: 
Exchange,  no  firm  exempted  hereunder  may  offer  or 
sell  such  option  products  to  person*  resident  in  the 
United  States  pending  a  resolution  of  the  options 
risk  disdosure  issue. 

«  See  Finandal  Services  Act  ("FSA").  section  37. 
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regulations,  including  the  requirement  to 
register  in  the  appropriate  capacity. 

The  eligibility  of  any  firm  to  seek 
relief  under  this  exempUve  Order  is 
subject  to  the  following  conditions: 

(1)  The  regulatory  or  self-r^ulatory 
organization  responsible  for  monitoring 
the  compliance  of  such  Arm  with  the 
regulatory  requirements  described  in  the 
Rule  30.10  petition  must  represent  in 
writing  to  the  CFTC  that: 

(a)  Each  firm  for  which  relief  is  sought 
is  registered,  licensed  or  authorized,  as 
appropriate,  and  is  otherwise  in  good 
standing  under  the  standards  in  place  in 
the  United  Kingdom;  such  firm  is 
engaged  in  business  with  customers 
located  in  the  United  Kingdom  as  well 
as  in  the  United  States;  and,  to  the  best 
of  its  knowledge  and  belief,  such  firm 
and  its  employees  and  company 
representatives  who  engage  in  activities 
subject  to  Part  30  would  not  be 
statutorily  disqualified  from  registration 
under  section  8a  (2)  of  the  Act.  7  U.S.C. 
12a(2): 

(b)  It  will  monitor  firms  to  which  relief 
is  granted  for  compliance  with  the 
regulatory  requirements  for  which 
substituted  compliance  is  accepted  and 
will  promptly  notify  the  Commission  or 
NFA  of  any  change  in  status  of  a  firm 
which  would  affect  its  continued 
eligibility  for  the  exemption  granted 
hereunder,  including  the  termination  of 
its  activities  in  the  United  States; 

(c)  It  will  promptly  notify  the 
Commission  of  all  material  changes  in 
AFBD's  rules; 

(d)  Customers  resident  in  the  United 
States  will  be  provided  no  less  stringent 
regulatory  protection  than  United 
Kingdom  customers  under  all  relevant 
provisions  of  United  Kingdom  law; 

(e)  In  the  event  AFBD  has  approved  a 
particular  firm's  proprietary  options 
model,  that  AFBD  will  certify  that  the 
use  of  such  proprietary  option  model 
results  in  a  financial  resource 
requirement  for  that  firm  which  is  no 
less  stringent  than  that  required  under 
AFBD's  rules  generally; 

(f)  Acknowledges  that  the  Side  Letter 
to  the  UK/US  MOU  makes  provision  for 
access  to  or  delivery  of  the  books  and 
records  of  firms  and  confirms  that  AFBD 
will  cooperate  in  providing  access  to 
such  books  and  records  to  the 
Commission  through  SIB  in  accordance 
with  the  terms  of  the  Side  Letter  to  the 
UK/US  MOU;  and 

(g)  It  will  cooperate  with  the 
Commission  in  connection  with 
Information  sharing  pursuant  to  the 
Addendum  to  the  Fl^fOU;  *  will 


cooperate  with  the  Department  of  Trade 
and  Industry  and  the  StB  in  connection 
with  requests  made  pursuant  to  the  UK/ 
US  MOU:  and  will  cooperate  with  the 
SIB  in  connection  with  requests  made 
pursuant  to  die  Side  Letter  to  the  UK/US 
MOU.» 

(2)  Each  firm  seeking  relief  hereunder 
must  apply  in  writing  whereby  it: 

(a)  Consents  to  jurisdiction  in  the 
United  States  under  the  Act  by  filing  a 
valid  and  binding  appointment  of  an 
agent  in  the  United  States  for  service  of 
process  in  accordance  with  the 
requirements  set  forth  in  Commission 
Rule  30.5, 17  CFR  30.5  (1988),  unless  a 
currently  effective  valid  and  binding 
agency  agreement  has  previously  been 
filed  by  or  on  behalf  of  such  firm  in 
connection  with  the  interim  relief 
granted  by  the  Commission  with  respect 
to  certain  persons  on  January  29, 1988, 
53  FR  3338  (February  5, 1988),  as 
extended  on  April  4, 1988,  53  FR  11491 
(April  7. 1986).  and  by  letters  dated  July 
5, 1988,  November  2, 1988,  and 
December  22, 1988; 

(b)  Acknowledges  that  it  can  be 
required  by  AFBD  to  provide  to  AFBD 
immediate  access  to  its  books  and 
records  related  to  transactions  under 
Part  30  required  to  be  maintained  under 
the  applicable  statutes  and  regulations 
in  effect  in  the  United  Kingdom  and  that 
AFBD  will  cooperate  in  providing  access 
to  such  books  and  records  to  the 
Commission  through  the  SIB  in 
accordance  with  the  terms  of  the  Side 
Utter  to  the  UK/US  MOU; 

(c)  Consents  that  all  futures  or 
regulated  option  transactions  with 
respect  to  customers  resident  in  the 
United  States  will  be  made  on  or  subject 
to  the  rules  of  an  RIE  or  any  other 
exchange,  other  than  a  contract  market 
designated  as  such  pursuant  to  section  5 
of  the  Act,  designated  by  the  SIB  under 
SIB  Conduct  of  Business  Rule  14)4.  and 
will  be  undertaken  consistent  with  the 
rules  of  AFBD  and  applicable  provisions 
of  the  Financial  Services  Act; 

(d)  Represents  that  no  principal  of 
such  firm  would  be  disqualified  from 
directly  applying  to  do  business  in  the 
United  States  under  section  8a(2]  of  the 
Act.  7  U.S.C.  12a(2).  and  notifies  the 
Commission  promptly  of  any  diange  in 
that  representation  based  on  a  change  in 
control  as  generally  defined  in 
Commission  Rule  3.32. 17  CFR  3.32 
(1988); 

(e)  Discloses  the  identity  of  each 
subsidiary  or  affiliated  domiciled  in  the 
United  States  with  a  related  business 
{e.g.,  banks  and  broker/dealer  affiliates) 
and  provides  a  brief  description  of  such 


*  Sm  Ih*  Addendum  to  lh«  FISMOU  attached 
hertto  ••  Exhit>li  A. 


•  See  Side  Letter  to  the  UK/US  MOU  etUched 
Itereto  ai  Exhibit  B. 


subsidiary's  or  affiliate's  principal 
business  in  the  United  States; 

(f)  Subject  to  NFA's  stated  policy  to 
reject  any  request  for  arbitration 
involving  a  claim  arising  primarily  out  of 
delivery,  clearing,  settlement  or  fioor 
practices  on  any  foreign  exchange, 
consents  to  participate  in  any  NFA 
arbitration  program  which  o^ers  a 
procedure  for  resolving  customer 
disputes  on  the  papers  where  such 
disputes  involve  representations  or 
activities  with  respect  to  transactions 
under  Part  30;  provided,  however,  that 
the  firm  may  require  its  customers 
resident  in  the  United  States  to  execute 
the  consent  attached  hereto  as  Exhibit  C 
concerning  the  exhaustion  of  certain 
mediation  or  conciliation  procedures 
made  available  by  AFBD  prior  to 
bringing  an  NFA  arbitration  proceeding; 
and,  provided  further,  that  the  firm  must 
undertake  to  provide  the  customer  with 
information  concerning  how  to 
commence  such  procedures  and 
documentation  of  the  commencement  of 
such  procedures  pursuant  to  the  consent 
attached  hereto  as  Exhibit  C; 

(g)  Consents  to  the  release  of  financial 
information  relating  to  the  firm  as 
specified  in  the  FISMOU,  as  amended, 
between,  among  others,  the 
Commission,  SIB  and  AFBD; 

(h)  Consents  to  refuse  customers 
resident  in  the  United  States  the  option 
of  not  segregating  funds  notwithstanding 
relevant  provisions  of  the  United 
Kingdom  regulatory  system  and 
otherwise  consents  to  provide  all 
customers  resident  in  the  United  States 
no  less  stringent  regulatory  protection 
than  United  Kingdom  customers  under 
all  relevant  provisions  of  United 
Kingdom  law; 

(i)  In  the  event  a  firm  is  using  an 
approved  bank  undertaking  to  meet  any 
part  of  the  financial  resources 
requirement  of  the  AFBD  and  the  value 
of  segregated  funds  held  by  the  firm  on 
behalf  of  customers  resident  in  the 
United  Stotes  exceeds  17.5  times  the 
absolute  minimum  financial  resource 
requirement  applicable  to  the  firm, 
consents  to  report  on  its  quarterly 
financial  statement  to  AFBD,  or  at  such 
other  times  as  may  be  specified  by 
AFBD,  the  value  of  funds  required  to  be 
segregated  on  behalf  of  customers 
resident  in  the  United  States;  and 

(j)  Undertakes  to  comply  with  the 
applicable  provisions  of  United 
Kingdom  law  and  AFBD  rules  which 
form  the  basis  upon  which  this 
exemption  from  certain  provisions  of  the 
Act  is  granted. 

This  Order  will  become  effective  as  to 
any  firm  designated  under  the 
Commission's  interim  order  or    . 
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hereinafter  designated  the  later  of  thirty 
days  after  publication  of  the  Order  in 
the  Federal  Register  or  after  filing  of  the 
consents  hereinabove  required.  Interim 
relief  will  be  extended  to  firms  subject 
thereto  until  this  Order  becomes 
elective  as  to  such  firms,  but  in  no 
event  shall  interim  relief  extend  past 
one  hundred  and  twenty  (120)  days  after 
the  date  of  publication  of  the  Order  in 
the  Federal  Register.  Upon  filing  of  any 
notice  required  under  paragraph  (l)(b) 
as  to  any  firm,  the  relief  granted  by  this 
Order  may  be  suspended  immediately 
as  to  that  firm.  That  suspension  will 
remain  in  effect  pending  further  notice 
by  the  Commission,  or  the  Commission's 
designee,  to  the  firm  and  AFBD. 

This  Order  is  issued  pursuant  to 
Commission  Rule  30.10  based  on  the 
comparability  representations  made  and 
supporting  material  provided  to  the 
Commission  and  the  reconunendation  of 
the  staff,  and  is  made  effective  as  to  any 
firm  granted  relief  hereunder  based 
upon  the  filings  and  representations  of 
such  firms  required  hereunder.  Any 
material  changes  or  omissions  in  the 
facts  and  circumstances  pursuant  to 
which  this  Order  is  granted  might 
require  the  Commission  to  reconsider  its 
finding  that  the  standards  for  relief  set 
forth  in  Commission  Rule  30.10  and.  in 
particular,  Appendix  A  thereof,  have 
generally  been  satisfied.  Further,  if 
experience  demonstrates  that  the 
continued  effectiveness  of  this  Order  in 
general,  or  with  respect  to  a  particular 
firm,  would  be  contrary  to  public  policy 
or  the  public  interest,  or  that  the 
systems  in  place  for  the  exchange  of 
information  or  other  circumstances  do 
not  warrant  continuation  of  the 
exemptive  relief  granted  herein,  the 
Commission  may  condition,  modify, 
suspend,  terminate,  withhold  as  to  a 
specific  firm,  or  otherwise  restrict  the 
exemptive  relief  granted  in  this  Order, 
as  appropriate,  on  its  own  motion.  For 
example,  the  relief  granted  to  a  specific 
firm  may  be  suspended  upon  the  firm's 
failure  to  provide  access  to  its  books 
and  records.  If  necessary,  provisions 
will  be  made  for  servicing  existing  client 
positions. 

The  Commission  will  continue  to 
monitor  the  implementation  of  its 
program  to  exempt  firms  located  in 
jurisdictions  generally  deemed  to  have  a 
comparable  regulatory  program  from  the 
application  of  certain  of  the  foreign 
futures  and  option  rules  and  will  make 
necessary  adjustments  if  appropriate. 

Issued  in  Washington,  DC.  on  May  15. 1989. 
lean  A.  Webb, 
Secretary  of  the  Commission. 


Exhibit  A— Addendum  Dated  May  15, 1969,  to 
the  Financial  Infonnalion  Sharing 
Memorandum  of  Understanding 

1.  We  refer  to  the  Financial  Infonnation 
Sharing  Memorandum  of  Understanding 
("FISMOU")  entered  into  on  1  September 
1968  by.  among  others,  the  Securities  and 
Investments  Board  ("SIB"),  Commodity 
Futures  Trading  Commission  ("CFTC"). 
United  Kingdom  Self-Regulating 
Organizations  ("SROs")  and  United  States 
SROs,  as  defined  in  the  HSMOU. 

2.  We  further  refer  to  the  Order  of  the 
CFTC  dated  May  15. 1989.  granting  an 
exemption  under  Rule  30.10  of  the  CFTC's 
rules  to  the  SIB  and  certain  U.K.  SROs  and  to 
those  firms  which  they  designate  pursuant  to 
which  the  CFTC  will,  among  other  things, 
defer  to  the  financial  regulation  rules  of  the 
relevant  VX.  regulator. 

3.  In  consideration  of  the  foregoing,  and  of 
the  need  to  share  financial  information  hY)m 
time  to  time  and  on  a  regular  basis  with 
respect  to  Firms  in  the  United  Kingdom 
granted  an  exemption  under  Rule  30.10,  the 
undersigned  parties  hereby  agree  to  this 
Addendum  as  permitted  by  paragraph  (2)  of 
Article  VI  of  HSMOU: 

(a)  In  accordance  with  paragraph  3(c)  of 
Article  in  of  FISMOU,  the  SIB  or  the  relevant 
U.K.  SRO  will  use  its  best  efforts  to  notify 
and  discuss  with  the  CFTC  if  it  l)ecomes 
aware,  through  a  U.K.  SRO  or  otherwise,  of 
any  information  which  in  its  respective 
judgment  materially  and  adversely  affects  the 
financial  or  operational  viability  of  any  Finn 
domiciled  in  the  United  Kingdom  and  doing 
business  in  the  United  States  under  a 
comparability  exemption  granted  piuvuant  to 
Rule  aaiO  of  the  CFTC's  rules. 

(b)  The  SIB  or  the  relevant  UX  SRO  will 
provide  to  the  CFTC,  commencing  with  the 
first  filing  due  after  die  effective  date  of  this 
Addendum,  as  promptly  as  practicable  after 
receipt  of  the  relevant  repoii  the  following 
information  with  respect  to  a  Firm  domiciled 
in  the  United  Kingdom  doing  business  in  the 
United  States  under  a  comparability 
exemption  granted  pursuant  to  Rule  30.10: 

(i)  Copies  of:  (A)  On  an  annual  ttasis,  a 
statement  containing,  with  respect  to  such 
firm,  financial  information  analogous  to  that 
set  forth  in  the  cover  sheet  required  to  l>e 
provided  by  U.S.  SROs  to  the  relevant  U.K. 
regulator  pursuant  to  Article  III  of  FISMOU 
concerning  an  FCM;  or  (B)  the  annual  audited 
financial  statement,  including  the  annual 
auditors  report  required  under  the  rules  of 
the  SIB  or  the  relevant  U.K.  SRO.  In  either 
case,  the  SIB  or  relevant  U.K.  SRO  will 
represent  that  it  has  reviewed  the  annual 
audited  financial  statement  and  that,  based 
solely  on  its  review  of  the  information  in  that 
filing,  it  has  no  reason  to  believe  (or  it  has 
reason  to  believe)  that  there  exists  a 
violation  of  the  financial  resource" 
requirements  of  the  SIB  or  relevant  U.K.  SRO 
promulgated  under  the  FSA.  If  the  SIB  or 
relevant  U.K.  SRO  provides  the  cover  sheet  in 
accordance  with  (A)  above,  the  SIB  or 
relevant  U.K.  SRO  will  provide  a  copy  of  the 
Firm's  annual  audited  financial  statement 
upon  request  of  the  CFTC 


(ii)  Details  of  any  notifications  received 
under  the  rules  of  the  SIB  or  relevant  U.K. 
SRO  regarding  any  breach  of  the  Financial 
resources  requirements. 

(c)  The  SIB  or  relevant  U.K.  SRO  will 
provide  the  Commission  simultaneously  with 
its  notiFication  of  the  sponsorship  of  a  firm 
domiciled  in  the  United  Kingdom  wishing  to 
do  business  in  the  United  States  under  a 
comparability  exemption  pursuant  to  Rule 
30.10  with  the  following  information: 

Copies  of:  (i)  A  statement  containing,  with 
respect  to  such  Firm,  financial  information 
analogous  to  that  set  forth  in  the  cover  sheet 
required  to  be  provided  by  U.S.  SROs  to  the 
relevant  U.K.  regulator  pursuant  to  Article  III 
of  FISMOU  concerning  an  FCM;  or  (ii)  the 
most  recent  annual  audited  Financial 
statement,  including  the  annual  auditors 
report,  required  under  the  rules  of  the  SIB  or 
the  relevant  U.K.  SRO.  In  either  case,  the  SIB 
or  relevant  U.K.  SRO  will  represent  that  it 
has  reviewed  the  annual  audited  Financial 
statement  and  that.  t)ased  solely  on  its 
review  of  the  information  in  that  filing,  it  has 
no  reason  to  believe  (or  it  has  reason  to 
believe)  that  there  exists  a  violation  of  the 
financial  resources  requirements  of  the  SIB  or 
relevant  U.K.  SRO  promulgated  under  the 
FSA.  If  the  SIB  or  relevant  U.K.  SRO  provides 
the  cover  sheet  in  accordance  with  (ij  al>ove. 
the  SIB  or  relevant  U.K.  SRO  ««ill  provide  a 
copy  of  the  firm's  annual  audited  financial 
statement  upon  request  of  the  CFTC. 

(d)  The  CFTC  may  make  information 
received  pursuant  to  this  Addendum 
available  to  National  Futures  Association. 

(e)  Except  as  otherwise  provided  herein, 
the  provisions  of  the  FISMOU  shall  apply  to 
this  Addendum,  to  the  extent  relevant. 

Signed  this  15th  day  of  May  1909. 

United  States  Commodity  Futures  Trading 

Commission, 

by  Wendy  L  Gramm. 

National  Futures  Association, 

by  Robert  K.  Wihnouth. 

Securities  and  Investments  Board. 

by  David  Walker, 

The  Securities  Association. 

by  John  Young. 

The  Association  of  Futures  Brokers  and 

Dealers  Limited. 

by  PhiUip  Thorpe, 

Investment  Management  Regulatory 

Organisation  Ltd.. 

by  ).A  Morgan 

Exhibit  B— Side  Letter  Relating  to  UK/US 
MOU 

1.  We  refer  to  the  Memorandum  of 
Understanding  i)etween  the  Department  of 
Trade  and  Industry,  the  Securities  and 
Exchange  Commission  and  the  Commodity 
Futures  Trading  Commission  ("CFTC")  of  the 
exchange  of  infonnation  relation  to  securities 
and  futures  and  options  which  was  signed  on 
23  Seplemlier  1986.  as  supplemented  on  22 
November  1988  by  the  Memorandum  Relating 
to  UK/US  MOU  (hereinafter  collectively 
referred  to  as  "UK/US  MOU  )  adding  the 
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S«curitie«  and  Investmenta  Boatd  Lid.  ("SIB") 
as  a  lignatory. 

2.  Wbereas  the  SIB  ia  perfonnii«  iaiporUnt 
regulatory  function*  delegatod  lo  it  onder  (he 
Financial  Services  Act  1986  ("FSA"). 
including  compliance  and  turveillance 
functions  and  oversight  of  compKance  afid 
surveillance  functions  performed  by  certain 
United  Kingdom  self  regulating  organisations 
related  to  firms  engaged  in  investment 
business  in  the  United  Kingdom; 

3.  In  consideration  of  the  818*8  regulatory 
responsibilities  with  respect  to  persons  and 
Recognized  Investment  Exchanges  authorized 
lo  do  investment  business  pursuant  to 
Section  27(2)  and  37  of  the  FSA.  respectively 
and  the  CFTC's  rules  governing  foreign 
futures  and  option  transactions  in  Part  30  of 
its  rules  which,  among  other  things,  contains 
procedures  for  the  Cn'C  to  approve  certain 
foreign  option  products  and  for  granting 
specified  firms  in  foreign  jurisdictions 
engaged  in  transactions  sub>ect  to  Part  30  of 
(he  CFTCs  rules  an  exemption  from  the 
application  of  certain  of  the  requirements 
thereunder  based  upon  a  determination  that 
the  regulatory  system  in  effect  in  the  foreign 
jurisdiction  is  comparable  to  the  system  in 
effect  in  the  United  States: 

4.  In  order  to  ensure  that  the  arrangements 
under  the  UK/US  MOU  will  continue  to 
operate  enectively  having  regard  to  the 
regulatory  requirements  in  effect  in  the 
United  States  and  the  United  Kingdom: 
desiring  to  facilitate  the  international  trading 
in  and  efTicient  international  clearance  and 
settlement  of  futures  and  options;  and 
recognizing  the  need  for  the  establishment  of 
exchanges  of  information  as  needed  for  the 
proper  monitoring  and  operation  of  such 
trading,  clearing  and  settlement; 

The  SIB  and  CFTC  understand  the 
following: 

(a)  This  Side  Letter  concerns  requests  for 
information  (including  any  request  for 
immediate  access  to  or  delivery  of  the  books 
and  records  of  firms)  required  for  the 
purposes  of  enabling  or  assisting  the  SIB  and 
the  CFTC  to  fulfill  their  respective  functions 
relating  to  monitoring  compliance  with 
applicable  Part  30  rules  and  the  terms  and 
conditions  of  Orders  issued  by  the  CFTC 
under  Part  30  of  its  rules: 

(i)  To  specified  firms  in  the  United 
Kingdom  exempting  such  firms  from  the 
application  of  certain  of  the  Part  30  rales;  or 

(ii)  Relating  to  the  offer  or  sale  in  the 
United  States  of  certain  United  Kingdom 
option  products. 

(b)  As  modified  by  paragraphs  (c).  (d).  (e) 
and  (f)  below,  the  provisions  of  the  UK/US 
MOU  will  be  deemed  to  apply  to  any  request 
for  information  made  under  this  Side  Letter  to 
monitor  compliance  with  the  provisions 
mentioned  in  paragraph  (a)  above  which,  for 
the  purposes  of  this  Side  Letter,  will  be 
deemed  to  be  legal  rules  or  requirements 
within  the  meaning  of  the  UK/US  MOU. 

(c)  Any  request  for  information  made  under 
this  Side  Letter  will  be  deemed  to  be  in 
compliance  with  paragraphs  7  (a),  (b)  and  (d) 
of  the  UK/US  MOU  if  such  request  states  that 
it  is  so  made  and  satisfies  the  following 
reqitirements: 


(i)  Where  ever  pooiUe  it  shaH  be  in 
writing  bmt  in  case  of  tagency  it  aey  be  oral, 
but  confirmed  in  writing  tvitMa  10  days. 

(ii)  It  shall  clearly  specify  the  following: 

(A)  The  infonnation  required  and,  if 
known,  the  identity  of  liie  person  or  persons 
whose  compliance  with  a  legal  rale  or 
reqnirement  ie  being  nwltored; 

(B)  The  general  pnrpose  of  wUch  the 
information  is  sooght  mHirattfig  {g  peiticuiar 
the  legal  rule  or  requimKirt  pertaining  lo  the 
matter  which  is  tlie  subject  of  tiw  request 

(C)  The  ground  for  concern  giving  rise  In 
the  request. 

(iii)  The  requested  information  must  be 
reasonably  related  to  the  purpose  for  which 
the  infonnation  is  sought. 

(iv)  Where  it  is  apparent  to  the  SIB  or 
CFTC  when  requesting  die  information  that 
another  person  may  obtahi  snch  information 
for  s  purpose  other  than  monitoring, 
enforcing  or  securing  compKanoe  with  the 
legal  rule  or  requirement,  to  the  extent 
permitted  by  the  laws  of  the  United  Kingdom, 
when  the  Sffi  is  requesting  the  information,  or 
United  States,  when  the  CFTC  is  requesting 
the  information,  the  SIB  or  CFTC  must 
disclose  the  particulars  of  the  person  and  his 
interest. 

(d)  For  the  purposes  of  requests  made 
under  this  Side  Letter,  the  contact  officers 
will  be  Director,  Futures  and  Options 
Division.  SIB,  and  Director,  Division  of 
Trading  and  Markets,  CFTC. 

(e)  Where  an  investigation  as  contemplated 
by  paragraph  8  of  the  UK/US  MOU  is 
initiated  on  the  basis  of  information  provided 
pursuant  to  a  request  under  this  Side  Letter, 
the  Dnector  of  Enforcement  Sffl.  or  the 
Director,  Division  of  Enforcement,  CFTC  will 
give  notice  to  his  connterpart  at  the  CFTC  or 
SIB. 

(f)  Information  received  pursuant  to  a 
request  under  this  Side  Letter  may  only  be 
used  consistent  with  the  UK/US  MOU:  or  in 
connection  with  any  Commission  Order 
relating  to  United  Kingdom  firms  or  products 
issued  pursuant  to  Part  30  of  the  Commission 
rules:  provided,  however,  in  the  latter  case, 
the  CFTC  will,  to  the  extent  practicable,  give 
prior  notice  uf  such  action  to  the  SIB. 

(g)  This  Side  Letter  will  become  effective 
as  to  any  Order  relating  to  United  Kingdom 
firms  or  products  isaued  under  Part  30  of  the 
Commission's  rules  upon  the  issuance  by  the 
Commission  of  such  an  Order. 

Signed  this  15th  day  of  May  1989. 
Securities  and  Investments  Board  ■ 
M^aCittins. 

Director— Futures  and  Optiona  Division. 
Commodity  Futures  Trading  Conunission 
Andrea  M.  Corroran, 
Director,  Division  of  Trading  and  Markets. 

Exhibit  C— Fonn  of  Consent 

In  the  event  that  a  dispute  arises  between 
you  [name  of  customer  resident  in  the  United 
States]  and  [name  of  United  Kingdom  firm] 
with  respect  to  transactions  subiect  to  Part  30 
of  the  Commodity  Futures  Trading 
Commission's  rules,  various  forums  may  be 
available  for  resolving  tlte  dispute,  includii^ 
courts  of  competent  jurisdiction  in  the  United 
Stales  and  United  Kingdom  and  arbitration 


programs  made  available  both  in  the  United 
Statae  and  Uiitod  Kli«doa. 

In  the  event  yo«  wish  to  initiate  an 
arbitration  proceeding  against  this  firm  to 

resolve  such  dispate  under  the  applicable 
rules  of  the  National  Ftatures  Association 
("NFA")  In  the  United  States,  you  hereby 
consent  that  you  will  first  commence 
mediation  or  conciliation  In  accordance  with 
snch  procedures  as  may  be  made  available 
1^  the  relevent  United  Kingdom  regulator, 
information  on  which  is  provided  to  you 
herewith.  The  ontcone  of  snch  United 
Kingdom  mediation  or  conciliation  is 
nonbinding.  You  may  subsequently  accept 
this  resolution,  or  you  may  proceed  either  to 
binding  arbitration  under  the  rules  of  the 
relevant  United  Kingdom  regulator  or  to 
binding  arbitration  in  the  United  States  under 
the  rules  of  NFA.  In  this  connection,  yon 
should  know  that  NFA  will  reject  any  request 
for  arbitration  involving  a  claim  arising 
primarily  out  of  delivery,  clearing,  settlement 
or  Hoot  practices  on  any  foreign  exchange.  If 
you  accept  the  mediated  or  conciliated 
resolution  or  elect  to  proceed  to  arbitration, 
or  to  airy  other  form  of  binding  resolution, 
under  the  rules  of  the  relevant  United 
Kingdom  regulator  or  foreign  exchange,  you 
will  be  precluded  from  subsequently 
initiating  an  arbitration  proceeding  at  NFA. 

Your  may  initiate  an  NFA  artjitratioB 
proceeding  upon  receipt  of  documentation 
from  the  relevant  United  Kingdom  regulator 

(i)  Evidencing  completion  of  the  mediation 
or  conciliation  process  and  reminding  you  of 
your  right  of  access  to  NFA's  arbitration 
proceeding;  or 

(ii)  Representing  tfiat  more  than  nine 
months  have  elapsed  since  you  commenced 
the  mediation  or  conciUation  process  and 
that  such  process  is  not  yet  coanplete  and 
reminding  you  of  your  right  of  access  to 
NFA's  arbitration  proceeding. 

The  documentation  referred  to  above  must 
be  presented  to  NFA  at  the  time  you  initiate 
the  NFA  arbitration  proceeding.  NFA  will 
exercise  its  discretion  not  to  accept  your 
demand  for  arbitration  absent  such 
documentation. 

By  signing  this  consent  yon  are  not 
waiving  any  other  rights  lo  any  other  legal 
remedies  available  under  law. 


Customer 

Date 

List  of  Subjects  in  17  CFR  Part  St 

Commodity  futures. 

Accordingly,  17  CFR  Part  30  is 
amended  as  set  forth  below: 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 


Authority:  Sees.  2(a)(1)(A),  4. 4c  and  8a  of 
the  Commodity  Exchange  Act,  7  U.S.C.  2,  6, 
6c  and  12a  (1982). 

2.  Appendix  C  to  Part  30  is  amended 
by  adding  the  following  entry  to  read  as 
follows: 

Appendix  C — Foreign  Petitioners 
Granted  Relief  From  the  Application  of 
Certain  of  the  Part  30  Rules  Pursuant  to 
§30.10 


Firms  designated  by  the  Association  of 
Futures  Brokers  and  Dealers. 
FR  date  and  citation:  May  19, 1989:  54  PR 
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17  CFR  Part  30 

Foreign  Futures  and  Option 
Transactions 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Order. 

SUtMHARV:  The  Conunodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  is  granting  an  exemption  to 
Hrms  designated  by  The  Securities 
Association  ('TSA")  from  the 
application  of  certain  of  the 
Commission's  foreign  futures  and  option 
rules  based  on  substituted  compliance 
with  certain  comparable  regulatory  and 
self-regulatory  requirements  of  a  foreign 
regulatory  authority  consistent  with 
conditions  specified  by  the  Commission, 
as  set  forth  herein.  This  Order  is  issued 
pursuant  to  Commission  Rule  30.10, 17 
CFR  30.10  (1988).  which  permits 
specified  persons  to  file  a  petition  with 
the  Conunission  for  exemption  from  the 
application  of  certain  of  the  rules  set 
forth  in  Part  30  and  authorizes  the 
Commission  to  grant  such  an  exemption 
if  such  action  would  not  be  otherwise 
contrary  to  the  public  interest  or  to  the 
purposes  of  the  provision  from  which 
exemption  is  sought. 

EFFECTIVE  DATE:  June  19, 1989. 

FOR  FURTHEII  mFORMATION  CONTACT: 

Jane  C.  Kang.  Esq.  or  Shauna  TumbuU, 
Esq..  Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone:  (202) 
254-8955. 

SUFKEMENTARV  INFORMATION:  The 

Commission  has  issued  the  following 
Order: 


United  States  of  America  Before  the 
Commodity  Futures  Trading 
Commission 

Order  Under  CFTC  Rule  30.10 
Exempting  Firms  Designated  by  The 
Securities  Association  from  the 
Application  of  Certain  of  the  Foreign 
Futures  and  Option  Rules  the  Later  of 
Thirty  Days  after  Publication  of  the 
Order  Herein  in  the  Federal  Register  or 
after  Filing  of  Consents  by  Such  Firms 
and  the  Regulatory  or  Self-Regulatory 
Organization,  as  Appropriate,  to  the 
Terms  and  Conditions  of  the  Order 
Herein 

On  July  23, 1987,  the  Commission 
adopted  final  ndes  governing  the 
domestic  offer  and  sale  of  commodity 
futures  and  option  contracts  traded  on 
or  subject  to  the  rules  of  a  foreign  board 
of  trade.  52  FR  28980  (August  5. 1987). 
These  rules,  which  are  codified  in  Part 
30  of  the  Commission's  regulations, 
generally  extend  the  Commission's 
existing  customer  protection  regulations 
for  products  offered  or  sold  on  contract 
markets  in  the  United  States  to  foreign 
futtu^s  and  option  products  sold  to 
United  States  customers  by  imposing 
requirements  with  respect  to 
registration,  disclosure,  capital 
adequacy,  protection  of  customer  funds, 
recordkeeping  and  reporting,  and  sales 
practice  and  compliance  procedures  that 
are  generally  comparable  to  those 
applicable  to  wholly  domestic 
transactions. 

In  formulating  a  regulatory  program  to 
govern  the  offer  and  sale  of  foreign 
futures  and  option  products  to  United 
States  customers,  among  other  things, 
the  Commission  considered  the 
desirability  of  ameliorating  the  potential 
extraterritorial  impact  of  such  a  program 
and  avoiding  duplicative  regulation  of 
firms  engaged  in  international  business. 
Based  upon  these  considerations,  the 
Commission,  as  set  forth  in  Commission 
Rule  30.10,  determined  to  permit  persons 
located  outside  the  United  States  and 
subject  to  a  comparable  regulatory 
structure  in  the  jurisdiction  in  which 
they  were  located  to  seek  an  exemption 
from  certain  of  the  requirements 
imposed  by  the  Part  30  rules  based  upon 
substituted  compliance  with  the 
comparable  regulatory  requirements 
imposed  by  the  foreign  jurisdiction. 

Appendix  A  to  Part  30.  "Interpretative 
Statement  With  Respect  to  the 
Commission's  Exemptive  Authority 
Under  S  30.10  of  Its  Rules"  ("Appendix 
A"),  generally  sets  forth  the  elements 
the  Commission  will  evaluate  in 
determining  whether  a  particular 
regulatory  program  may  be  found  to  be 
comparable  for  purposes  of  exemptive 
relief  pursuant  to  Commission  Rule 


30.10,  52  FR  28980.  29001.  These 
elements  include:  (1)  Registration, 
authorization  or  other  form  of  licensing, 
fitness  review  or  qualification  of 
persons  through  whom  customer  orders 
are  solicited  and  accepted:  (2)  minimum 
financial  requirements  for  those  persons 
who  accept  customer  funds:  (3) 
protection  of  customer  funds  from 
misapplication:  (4)  recordkeeping  and 
reporting  requirements:  (5)  sales 
practice  standards:  (6)  procedures  lo 
audit  for  compliance  with,  and  to  take 
action  against  those  persons  who 
violate,  the  requirements  of  the  program; 
and  (7)  information  sharing 
arrangements  between  the  Commission 
and  the  appropriate  governmental  and/ 
or  self-regulatory  organization  to  ensure 
Commission  access  on  an  "as  needed  " 
basis  to  information  essential  to 
maintaining  adequate  standards  of 
customer  and  market  protection  within 
the  United  States. 

Moreover,  the  Commission 
specifically  stated  in  adopting 
Commission  Rule  30.10  that  no 
exemption  of  a  general  nature  would  be 
granted  unless  the  persons  to  whom  the 
exemption  is  to  be  applied:  (1) 
Consensually  submit  to  jurisdiction  in 
the  United  States  by  designating  an 
agent  for  service  of  process  in  the 
United  States  with  respect  to 
transactions  subject  to  Part  30  and  filing 
a  copy  of  the  agency  agreement  with  the 
National  Futures  Association  ("NFA"): 
(2)  agree  to  provide  access  to  their 
books  and  records  in  the  United  States 
to  Commission  and  Department  of 
Justice  representatives:  and  (3)  notify 
the  NFA  of  the  commencement  or 
termination  of  business  in  the  United 
States.* 

By  letter  dated  June  24. 1988.  TSA. 
which  has  been  recognized  as  a  self- 
regulating  organisation  in  the  United 
Kingdom  pursuant  to  Section  10  of  the 
Financial  Services  Act,  petitioned  the 
Commission  on  behalf  of  member  firms 
for  an  exemption  from  the  application  of 
the  Commission's  foreign  futures  and 
option  rules.  In  support  of  its  petition, 
l^A  states  that  granting  such  an 
exemption  with  respect  to  member  firms 
which  it  has  designated  would  not  be 
contrary  to  the  public  interest  or  to  the 
purposes  of  the  provisions  from  which 
the  exemption  is  sought  because  such 
firms  are  subject  to  a  regulatory  scheme 
comparable  to  that  imposed  by  the 
Commodity  Exchange  Act  ("Act")  and 
the  regulations  thereunder. 

Based  upon  a  review  of  the  petition, 
supporting  materials  filed  by  'TSA,  the 
Order  of  the  Commission  issued  on  this 


■  52  FR  28980.  28981  and  290>i. 
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day  granting  the  petition  of  the 
Securities  and  Investments  Board 
("SIB")  in  the  United  Kingd<nn.  which 
has  oversight  responsibilities  with 
respect  to  TSA,  and  the 
reconunendation  of  the  staff,  the 
Commission  has  concluded  that  the 
standards  for  rehef  set  forth  in 
Commission  Rule  30.10  and,  in 
particular.  Appendix  A  thereof,  have 
generally  been  satisfied  and  that 
compliance  with  applicable  United 
Kingdom  law,  SIB  and  TSA  rules  may  be 
substituted  for  compliance  with  those 
sections  of  the  Act  more  particularly  set 
forth  herein. 

By  this  Order,  the  Commission  hereby 
exempts,  subject  to  speciHed  conditions, 
those  nrms  identified  to  the  Commission 
as  eligible  for  the  relief  granted  herein 
from: 

— Registration  with  the  Commission  for 

Hnns  and  for  Hnn  representatives: 
— The  separate  account  requirement 
contained  in  Commission  Rule  30.7, 17 
CFR  30.7  (198B): 
— Those  sections  of  Part  1  of  the 
Commission's  Hnancial  regulations 
that  apply  to  foreign  futures  and 
options  sold  in  the  United  States  as 
set  forth  in  Part  30:  and 
— Those  sections  of  Part  1  of  the 
Commission's  regulations  relating  to 
books  and  records  which  apply  to 
transactions  subject  to  Part  30: 
based  upon  substituted  compliance  by 
such  persons  with  the  applicable 
statutes  and  refutations  in  effect  in  the 
United  Kingdom. 

This  detennination  to  permit 
substituted  compliance  is  based  on. 
among  other  things,  the  Commission's 
finding  that  the  regulatory  scheme 
governing  the  persons  in  the  United 
Kingdom  who  would  be  exempted 
hereunder  provides: 

(1)  A  system  of  qualification  or 
authorization  of  firms  who  deal  in 
transactions  subject  to  regulation  under 
Part  30  that  includes,  for  example, 
criteria  and  procedures  for  granting, 
monitoring,  suspending  and  revoking 
licenses,  and  provisions  for  requiring 
and  obtaining  access  to  information 
about  authorized  firms  and  persons  who 
act  on  behalf  of  firms; 

(2)  Financial  requirements  for 
authorized  persons  including,  without 
limitation,  a  requirement  that  all  firms 
immediately  notify  TSA  if  the  firms' 
adjusted  net  capital  falls  below  a 
specified  level  and  daily  mark-to-market 
settlement  and/or  accounting 
procedures; 

(3)  A  system  for  the  protection  of 
customer  funds  which  is  designed  to 
preclude  the  use  of  customer  funds  to 
satisfy  house  obligations  and  requires 


separate  accounting  for  such  funds, 
augmented  by  a  compensation  scheme 
designed  to  compensate  customers 
whose  funds  are  segregated  and  who 
have  suffered  a  loss  as  a  result  of  fraud 
and/or  insolvency  of  an  authorized 
person; 

(4)  Recordkeeping  and  reporting 
requirements  pertaining  to  financial  and 
trade  information  including,  without 
limitation,  order  tickets,  trade 
confirmations,  monthly  customer 
account  statements,  customers' 
segregation  records,  accounting  records 
for  customer  and  proprietary  trades  and 
discretionary  account  documentation: 

(5)  Sales  practice  standards  for 
authorized  firms  and  persons  acting  on 
their  behalf  which  include,  for  example, 
a  requirement  that  authorized  persons 
know  their  customers,  required 
disclosures  to  prospective  customers 
and  prohibitions  on  misleading 
advertising  and  improper  trading 
activitier, 

(6)  Procedures  to  audit  for  compliance 
with,  and  to  redress  violations  of. 
customer  protection  and  sales  practice 
requirements  including,  without 
limitation,  an  affirmative  surveillance 
program  designed  to  detect  trading 
activities  which  take  advantage  of 
customers,  and  the  existence  of  broad 
powers  of  investigation  relating  to  sales 
practice  abuses:  and 

(7)  Mechanisms  for  sharing 
information  between  the  Commission, 
SIB  *  and  TSA  for  monitoring  purposes 
on  an  "as  needed"  basis  including, 
without  limitation,  confirmation  data, 
data  necessary  to  trace  funds,  position 
data,  data  on  firms,  standing  to  do 
business  and  financial  condition,  and  for 
cooperating  with  tlie  Commission  in 
inquiries,  compliance  matters, 
investigations  and  enforcement 
proceedings. 

This  Order  does  not  provide  an 
exemption  from  any  provision  of  the  Act 
or  regulatiom  thereunder  not  q>ecified 
herein,  for  example,  without  limitation. 
the  antifraud  provision  in  Commission 
Rule  30.9, 17  CFR  30.9  (1988).  or  the 


•  See.  e.g..  'Memorandum  of  Understanding  on 
Exchange  of  Infurmatum  between  the  United  Stale* 
Securiliet  and  Exchange  CommtMion  and  Ifae 
United  Kingdom  Department  of  Trade  and  Industry 
in  Mattnrs  Relating  to  Securitiet  and  Between  the 
United  Stale*  Commodity  Future*  Trading 
Commission  and  the  United  KingdoM  Department  of 
Trade  and  Indnstry  in  Matters  Relating  to  Pntufes" 
signed  on  Septenlier  23, 1988,  as  auppleiaeDlad  by 
"Memorandum  Relating  to  UK/US  MOU"  signed  on 
November  22. 1988  adding  the  SIB  as  a  signatory  to 
the  MOU  (bereinaFler  coUectiveljr  leieiied  to  aa 
"UK/US  MOU* ).  and  th*  Financial  tefomatiea 
Sharing  Memorandum  of  Understanding 
(  FIS.VIOU")  entered  into  on  September  1. 1988  by. 
among  others,  the  SIB.  the  Commission  and  United 
Kingdom  and  United  Stale*  self-iegwlaloty 
organization*,  including  TSA  and  the  ^VA. 


disclosure  provisions  of  Commission 
Rules  30.6. 17  CFR  SaS  (1988).* 
Moreover,  the  relief  granted  is  directed 
to  brokerage  activities  on  or  subject  to 
the  rules  of  recognized  investment 
exchanges  ("RIEs")  in  the  United 
Kingdom  *  or  any  other  exchange,  other 
than  a  contract  market  designated  as 
such  piusuant  to  section  5  of  the  Act. 
which  is  a  designated  investment 
exchange  under  SIB  Conduct  of  Business 
Rule  1.04,  undertaken  by  firms 
authorized  to  do  investment  business  in 
the  United  Kingdom  from  a  location  in 
the  United  Kingdom.  These  RI^ 
currently  include  the  London 
International  Financial  Futures 
Exchange,  London  Commodity 
Exchange,  London  Metal  Exchange, 
Baltic  Futures  Exchange  and  the 
International  Petroleum  Exchange  of 
London.  The  relief  does  not  extend  to 
rules  or  regulations  relating  to  trading, 
directly  or  indirectly,  on  United  States 
exchanges.  For  example,  soch  a  firm 
trading  in  United  States  markets  for  its 
own  account  would  be  subject  to  the 
Commission's  large  trader  reporting 
requirements.  See.  e.g.,  17  CHI  Part  18 
(1966).  Similarly,  if  such  a  firm  were 
carrying  a  position  on  a  United  States 
exchange  on  behalf  of  foreign  clients,  it 
would  be  subject  to  the  reporting 
requirements  applicable  to  foreign 
brokers.  See.  e.g..  17  CFR  Parts  17  and  21 
(1988).  The  relief  herein  is  inapplicable 
where  the  firm  solicits  or  effects 
transactions  on  United  States  markets 
for  United  States  customers.  In  that 
case,  the  firm  must  comply  with  all 
applicable  United  States  laws  and 


*  ConiBissiaii  Kill*  MS  laqaiiea  that  caslonet* 
resident  in  the  United  Stalea  who  enter  into  foreign 
futures  and  option  transactions  also  ba  furnished 
with  the  options  risk  disclosure  statement  in 
Commission  Rule  33.7. 17  CFR  33.7  (ISBB).  No  option 
product  traded  oo  any  RIE  in  the  United  Kingdoai 
may  be  offered  or  sold  to  customers  resident  in  the 
United  States  until  the  Commission  issues  nn  Order 
pursuant  to  Commiasion  Rule  30.3(a).  17  CFK  3a3(a) 
(1988),  approving  the  offer  or  sale  in  the  United 
State*  of  such  optioa  prodecL  In  that  connection,  in 
considering  any  petition  requesting  that  United 
Kingdom  option  products  sobicct  to  Part  30  be 
approved  for  offer  or  sale  in  the  United  State*,  the 
Commission  will  assess  the  degree  to  which  the 
United  Kingdom's  options  risk  disclosure  statement 
addresses  the  same  matters  as  those  set  forth  io  the 
Commission's  options  risk  disclosure  statement  in 
determining  whether  the  United  Kbigdom's 
stateraant  may  t>e  sulistiluled  for  the  language  In 
Commission  Rule  33.7. 

In  that  connection,  notwithstanding  the  fact  that 
the  Commission  has  approved  the  offer  or  sal<>  in 
the  United  States  of  certain  option  produus  traded 
oo  the  Singapore  International  Monetary  Exchange, 
the  Sydney  Futures  Exchange  and  the  Montreal 
Exchange,  no  Hrm  exempted  hereunder  may  offer  or 
sell  such  option  products  to  person*  resident  in  the 
United  Stales  pending  a  resolution  of  the  options 
nsk  disclosure  iaaoe. 

*  See  Financial  Services  Act  ("FSA").  section  37. 
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regulations,  including  the  requirement  to 
register  in  the  appropriate  capacity. 

The  eligibility  of  any  firm  to  seek 
relief  under  this  exemptive  Order  is 
subject  to  the  following  conditions: 

(1)  The  regulatory  or  self-regulatory 
organization  responsible  for  monitoring 
the  compliance  of  such  firm  with  the 
regulatory  requirements  described  in  the 
Rule  30.10  petition  must  represent  in 
writing  to  the  CFTC  that: 

(a)  Each  firm  for  which  relief  is  sought 
is  registered,  licensed  or  authorized,  as 
appropriate,  and  is  otherwise  in  good 
standing  imder  the  standards  in  place  in 
the  United  Kingdom;  such  fum  is 
engagpd  in  business  with  customers 
located  in  the  United  Kingdom  as  well 
as  in  the  United  Stater,  and.  to  the  best 
of  its  knowledge  and  belief,  such  firm 
and  its  employees  and  company 
representatives  who  engage  in  activities 
subject  to  Part  30  would  not  be 
statutorily  disqualified  from  registration 
under  section  8a(2)  of  the  Act  7  U.S.C. 
12a(2); 

(b)  It  will  monitor  firms  to  which  relief 
is  granted  for  compliance  with  the 
regulatory  requirements  for  which 
substituted  compliance  is  accepted  and 
wiU  promptly  notify  the  Commission  or 
NFA  of  any  change  in  status  of  a  firm 
which  woiild  affect  its  continued 
eligibility  for  the  exemption  granted 
heretuider,  including  the  termmation  of 
its  activities  in  the  United  States: 

(c)  It  will  promptly  notify  the 
Commission  of  all  material  changes  in 
TSA's  rules; 

(d)  Customers  resident  in  the  United 
States  vvill  be  provided  no  less  stringent 
regulatory  protection  than  United 
Kingdom  customers  under  all  relevant 
provisions  of  United  Kingdmn  lawr; 

(e)  In  the  event  TSA  has  approved  a 
particular  firm's  proprietary  options 
model,  that  TSA  will  certify  that  the  use 
of  such  proprietary  option  model  results 
in  a  financial  resource  requirement  for 
that  firm  which  is  no  less  stringent  than 
that  required  under  TSA's  rules 
generally; 

(0  Acknowledges  that  the  Side  Letter 
to  the  UK/US  MOU  makes  provision  for 
access  to  or  delivery  of  the  books  and 
records  of  firms  and  confirms  that  TSA 
will  cooperate  in  providing  access  to 
such  books  and  records  to  the 
Commission  through  SIB  in  accordance 
with  the  terms  of  the  Side  Letter  to  the 
UK/US  MOU:  and 

(g)  It  will  cooperate  with  the 
Commission  in  connection  with 
information  sharing  pursuant  to  the 
Addendum  to  the  FISMOU:»  will 


cooperate  with  the  Department  of  Trade 
and  Industry  and  the  SIB  in  connection 
with  requests  made  pursuant  to  the  UK/ 
US  MOU;  and  will  cooperate  with  the 
SIB  In  connection  with  requests  made 
pursuant  to  the  Side  Letter  to  the  UK/US 
MOU.« 

(2)  Each  firm  seeking  relief  hereunder 
must  apply  in  writing  whereby  it: 

(a)  Consents  to  )urisdiction  in  the 
United  States  under  the  Act  by  filing  a 
valid  and  binding  appointment  of  an 
agent  in  the  United  States  for  service  of 
process  in  accordance  with  the 
requirements  set  forth  in  Commission 
Rule  30.5, 17  CFR  30.5  (1968),  unless  a 
currently  effective  valid  and  binding 
agency  agreement  has  previously  been 
filed  by  or  on  behalf  of  such  firm  in 
connection  with  the  interim  relief 
granted  by  the  Commission  tivith  respect 
to  certain  persons  on  )anuary  29. 1988. 
53  FR  3338  (February  5. 1988).  as 
extended  on  April  4, 1968,  53  FR  11491 
(April  7, 1988).  and  by  letters  dated  July 
5. 1988,  November  2, 1988  and  December 
22,1988; 

(b)  Acknowledges  that  it  can  be 
required  by  TSA  to  provide  to  TSA 
immediate  access  to  its  books  and 
records  related  to  transactions  under 
Part  30  required  to  be  maintained  under 
the  applicable  statutes  and  regulations 
in  effect  in  the  United  Kingdom  and  that 
TSA  will  cooperate  in  providing  access 
to  such  books  and  records  to  the 
Commission  through  the  SIB  in 
accordance  with  the  terras  of  the  Side 
Letter  to  the  UK/US  MOU; 

(c)  Consents  that  all  futures  or 
regulated  option  transactions  with 
respect  to  customers  resident  in  the 
United  States  will  be  made  on  or  subject 
to  the  rules  of  an  RIE  or  any  other 
exchange,  other  than  a  contract  maritet 
designated  as  such  pursuant  to  section  5 
of  the  Act,  designated  by  the  SIB  under 
SIB  Conduct  of  Business  Rule  1.04,  and 
will  be  undertaken  consistent  with  the 
rules  of  TSA  and  applicable  provisions 
of  the  Financial  Services  Act; 

(d)  Represents  that  no  principal  of 
such  firm  would  be  disqualified  from 
directly  applying  to  do  business  in  the 
United  Slates  under  section  8a(2)  of  the 
Act  7  U.S.C.  12a(2).  and  notifies  the 
Commission  promptly  of  any  change  in 
that  representation  based  on  a  change  in 
control  as  generally  defined  in 
Commission  Rule  3.32. 17  CFR  3.32 
(1988); 

(e)  Discloses  the  identity  of  each 
subsidiary  or  affiliate  domidled  in  the 
United  States  with  a  related  business 
[e.g.,  banks  and  brdker/ dealer  affiliates) 
and  provides  a  brief  description  of  such 


•  See  the  Addendum  to  the  FISMOU  attached 
hereto  as  Exhibit  A. 


*  See  Side  Letter  to  the  UK/US  MOU  attached 
hereto  •*  Exhibit  B. 


siibsidiary's  or  affiliate's  principal 
business  in  the  United  States; 

(f)  Subject  to  NFA's  stated  policy  to 
reject  any  request  for  arbitration 
involving  a  claim  arising  primarily  out  of 
delivery,  clearing,  settlement  or  Hoor 
practices  on  any  foreign  exchange, 
consents  to  participate  in  any  NFA 
arbitration  program  which  offers  a 
procedure  for  resolving  ciutomer 
disputes  on  the  papers  where  such 
disputes  involve  representations  or 
activities  with  respect  to  transactions 
under  Part  30;  (Kovided.  however,  that 
the  firm  may  require  its  customers 
resident  in  the  United  States  to  execute 
the  consent  attached  hereto  as  Exhibit  C 
concerning  the  exhaustion  of  certain 
mediation  or  conciliation  procedures 
made  available  by  TSA  prior  to  bringing 
an  NFA  arbitration  proceeding;  and, 
provided  further,  that  the  fhm  must 
undertake  to  provide  the  customer  with 
information  concerning  how  to 
commence  such  procedures  and 
documentation  of  the  commencement  of 
such  procedures  pursuant  to  the  consent 
attached  hereto  as  Exhibit  C; 

(g)  Consents  to  the  release  of  financial 
information  relating  to  the  firm  as 
specified  in  the  FISMOU.  as  smended 
between,  among  others,  the 
Commission,  SIB  and  TSA: 

(h)  Consents  to  refuse  customers 
resident  in  the  United  States  the  option 
of  not  segregating  funds  notwithstanding 
relevant  provisions  of  the  United 
Kingdom  regulatory  system  and 
otherwise  consents  to  provide  all 
customers  resident  in  the  United  States 
no  less  stringent  regulatory  protection 
than  United  Kingdom  customers  under 
all  relevant  provisions  of  United 
Kingdom  law; 

(i)  In  the  event  a  firm  is  using  an 
approved  bank  undertaking  to  meet  any 
part  of  the  financial  resources 
requirement  of  TSA  and  the  value  of 
segregated  funds  held  by  the  firm  on 
behalf  of  customers  resident  in  the 
United  States  exceeds  17.5  times  the 
absolute  minimum  financial  resource 
requirement  applicable  to  the  firm, 
consents  to  report  on  its  quarterly 
financial  statement  to  TSA,  or  at  such 
other  times  as  may  be  specified  by  TSA, 
the  value  of  funds  required  to  be 
segregated  on  behalf  of  customers 
resident  in  the  United  Stales;  and 

(j)  Undertakes  to  comply  with  the 
applicable  provisions  of  United 
Kingdom  law  and  TSA  rules  which  form 
the  basis  upon  which  this  exemption 
from  certain  provisions  of  the  Act  is 
granted. 

This  Order  will  become  effective  as  to 
any  firm  designated  under  the 
Commission's  interim  order  or 
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hereinafter  designated  the  later  of  thirty 
days  after  publication  of  the  Order  in 
the  Federal  Register  or  after  Tiling  of  the 
consents  hereinabove  required.  Interim 
relief  will  be  extended  to  flrms  subject 
thereto  until  this  Order  becomes 
effective  as  to  such  firms,  but  in  no 
event  shall  interim  relief  extend  past 
one  hundred  and  twenty  (120)  days  after 
the  date  of  publication  of  the  Order  in 
the  Federal  Register.  Upon  fliing  of  any 
notice  required  under  paragraph  (l)(b) 
as  to  any  firm,  the  relief  granted  by  this 
Order  may  be  suspended  immediately 
as  to  that  firm.  That  suspension  will 
remain  in  effect  pending  further  notice 
by  the  Commission,  or  the  Commission's 
designee,  to  the  firm  and  TSA. 

This  Order  is  issued  pursuant  to 
Commission  Rule  30.10  based  on  the 
comparability  representations  made  and 
supporting  material  provided  to  the 
Commission  and  the  recommendation  of 
the  staff,  and  is  made  effective  as  to  any 
Arm  granted  relief  hereunder  based 
upon  the  filings  and  representations  of 
such  firms  required  hereunder.  Any 
material  changes  or  omissions  in  the 
facts  and  circumstances  pursuant  to 
which  this  Order  is  granted  might 
require  the  Commission  to  reconsider  its 
finding  that  the  standards  for  relief  set 
forth  in  Commission  Rule  30.10  and,  in 
particular.  Appendix  A  thereof,  have 
generally  been  satisfled.  Further,  if 
experience  demonstrates  that  the 
continued  effectiveness  of  this  Order  in 
general,  or  with  respect  to  a  particular 
firm,  would  be  contrary  to  public  policy 
or  the  public  interest,  or  that  the 
systems  in  place  for  the  exchange  of 
information  or  other  circumstances  do 
not  warrant  continuation  of  the 
exemptive  relief  granted  herein,  the 
Commission  may  condition,  modify, 
suspend,  terminate,  withhold  as  to  a 
specific  firm,  or  othewise  restrict  the 
exemptive  relief  granted  in  this  Order, 
as  appropriate,  on  its  own  motion.  For 
example,  the  relief  granted  to  a  specific 
firm  may  be  suspended  upon  the  firm's 
failure  to  provide  access  to  its  books 
and  records.  If  necessary,  provisions 
will  be  made  for  servicing  existing  client 
positions. 

The  Commission  will  continue  to 
monitor  the  implementation  of  its 
program  to  exempt  firms  located  in 
jurisdictions  generally  deemed  to  have  a 
comparable  regulatory  program  from  the 
application  of  certain  of  the  foreign 
futures  and  option  rules  and  will  make 
necessary  adjustments  if  appropriate. 

Issued  in  Washington.  DC,  on  May  IS.  1989. 
lean  A.  Webb, 
Secretary  of  the  Commission. 


Bxfaifait  A-AddnduB  DiMMl  May  U,  UM,  to 
tbaFlnaadal 


ofUi 


1.  We  refer  to  the  Financial  information 
Sharing  Memorandum  of  Understanding 
("FISMOU")  entered  into  on  1  Septemt>er 
1988  by.  among  others,  the  Securities  and 
Investments  Board  ("SB").  Commodity 
Futures  Trading  Commission  ("CFTC"). 
United  Kingdom  Self-Regulating 
Organisations  ( "SROs")  and  United  States 
SROs.  as  defined  in  the  HSMOU. 

2.  We  further  refer  to  the  Order  of  the 
CFTC  dated  May  15, 1988.  granting  an 
exemption  under  Rule  30.10  of  the  CFTC's 
rules  to  the  SIB  and  certain  U.K.  SROs  and  to 
those  firms  which  they  designate  pursuant  to 
which  the  CFTC  will,  among  other  things, 
defer  to  the  financial  regulation  rules  of  the 
relevant  U.K.  regulator. 

3.  In  consideration  of  the  foregoing,  and  of 
the  need  to  share  financial  information  from 
time  to  time  and  on  a  regular  basis  with 
respect  to  firms  in  the  United  Kingdom 
granted  an  exemption  under  Rule  30.10,  the 
undersigned  parties  hereby  agree  to  this 
Addendum  as  permitted  by  paragraph  (2)  of 
Article  VI  of  nSMOU: 

(a)  In  accordance  with  paragraph  3(c)  of 
Article  III  of  FISMOU,  the  SIB  or  the  relevant 
U.K.  SRO  will  use  iU  best  efforU  to  notify 
and  discuss  with  the  CFTC  if  it  becomes 
aware,  through  a  U.K.  SRO  or  otherwise,  of 
any  information  which  in  its  respective 
iudgment  materially  and  adversely  affects  the 
financial  or  operational  viability  of  any  firm 
domiciled  in  the  United  Kingdom  and  doing 
business  in  the  United  States  under  a 
comparability  exemption  granted  pursuant  to 
Rule  30.10  of  the  CFTC's  rules. 

(b)  The  SIB  or  the  relevant  U.K.  SRO  will 
provide  to  the  CFTC.  commencing  with  the 
first  filing  due  after  the  effective  date  of  this 
Addendum,  as  promptly  as  practicable  after 
receipt  of  the  relevant  report,  the  following 
information  with  respect  to  a  firm  domiciled 
in  the  United  Kingdom  doing  business  in  the 
United  States  under  a  comparability 
exemption  granted  pursuant  to  Rule  30.10: 

(i)  Copies  of:  (A)  On  an  annual  basis,  a 
statement  containing,  with  respect  to  such 
firm,  financial  information  analogous  to  that 
set  forth  in  the  cover  sheet  required  to  be 
provided  by  U.S.  SROs  to  the  relevant  U.K. 
regulator  pursuant  to  Article  III  of  FISMOU 
concerning  an  FCM;  or  (B)  the  annual  audited 
financial  statement,  including  the  annual 
auditors  report,  required  under  the  rules  of 
the  SIB  or  the  relevant  U.K.  SRO.  In  either 
case,  the  SIB  or  relevant  U.K.  SRO  will 
represent  that  it  has  reviewed  the  annual 
audited  financial  statement  and  that,  based 
solely  on  its  review  of  the  information  in  that 
filing,  it  has  no  reason  to  believe  (or  it  has 
reason  to  believe)  that  there  exists  a 
violation  of  the  financial  resources 
requirements  of  the  SIB  or  relevant  U.K.  SRO 
promulgated  under  the  FSA.  If  the  SIB  or 
relevant  U.K.  SRO  provides  the  cover  sheet  in 
accordance  with  (A)  above,  the  SIB  or 
relevant  U.K.  SRO  will  provide  a  copy  of  the 
firm's  annual  audited  financial  statement 
upon  request  of  the  CFTC. 


(ii)  Details  of  any  notifications  received 
under  the  rules  of  the  SIB  or  relevant  U.K. 
SRO  regarding  any  breach  of  the  financial 
resources  requirements. 

(c)  The  SIB  or  relevant  U.K.  SRO  will 
provide  the  Commission  simultaneously  with 
its  notification  of  the  sponsorship  of  a  firni 
domiciled  in  the  United  Kingdom  wishing  to 
do  business  in  the  United  States  under  a 
comparability  exemption  pursuant  to  Rule 
30.10  with  the  following  information: 

Copies  of:  (i)  A  statement  containing,  with 
respect  to  such  firm,  financial  information 
analogous  to  that  set  forth  in  the  cover  sheet 
required  to  be  provided  by  U.S.  SROs  to  the 
relevant  U.K.  regulator  pursuant  to  Article  III 
of  FISMOU  concerning  an  FCM:  or  (ii)  the 
most  recent  annual  audited  financial 
statement,  including  the  annual  auditors 
report,  required  under  the  rules  of  the  SIB  or 
the  relevant  U.K.  SRO.  In  either  case,  the  SIB 
or  relevant  U.K.  SRO  will  represent  that  it 
has  reviewed  the  annual  audited  financial 
statement  and  that,  based  solely  on  its 
review  of  the  information  in  that  filing,  it  has 
no  reason  to  l>elieve  (or  it  has  reason  to 
believe)  that  there  exists  a  violation  of  the 
financial  resources  requirements  of  the  SIB  or 
relevant  U.K.  SRO  promulgated  under  the 
FSA.  If  the  SIB  or  relevant  U.K.  SRO  provides 
the  cover  sheet  in  accordance  with  (i)  above, 
the  SIB  or  relevant  U.K.  SRO  will  provide  a 
copy  of  the  firm's  annual  audited  financial 
statement  upon  request  of  the  CFTC. 

(d)  The  CFTC  may  make  information 
received  pursuant  to  this  Addendum 
available  to  National  Futures  Association. 

(e)  Except  as  otherwise  provided  herein, 
the  provisions  of  the  FISMOU  shall  apply  to 
this  Addendum,  to  the  extent  relevant. 

Signed  this  ISth  day  of  May  1989. 

United  States  Commodity  Futures  Trading 

Commission, 

by  Wendy  L.  Gramm. 

National  Futures  Association. 

by  Robert  K.  Wilmouth. 

Securities  and  Investments  Board. 

by  David  Walker. 

The  Securities  Association. 

by  John  Young. 

The  Association  of  Futures  Brokers  and 

Dealers  Limited, 

by  Phillip  Thorpe. 

Investment  Management  Regulatory 

Organisation  Ltd.. 

by  (.A.  Morgan. 


Exhibit  B— Side  Utter  Relating  to  UK/US 
MOU 

1.  We  refer  to  the  Memorandum  of 
Understanding  between  the  Department  of 
Trade  and  Industry,  the  Securities  and 
Exchange  Commission  and  the  Commodity 
Futures  Trading  Commission  ("CFTC")  on  the 
exchange  of  information  relating  to  securities 
and  futures  and  options  which  was  signed  on 
23  September  1986.  as  supplemented  on  22 
November  1988  by  the  Memorandum  Relating 
to  UK/US  MOU  (hereinafter  collectively 
referred  to  as  "UK/US  MOU")  adding  the 
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Securitiea  and  Investments  Board  Ltd.  (■"SIB") 
as  a  signatory. 

2.  Whereas  the  SIB  is  perfonning  important 
regulatory  functions  delegated  to  it  under  the 
Financial  Services  Act  1986  ("FSA"), 
including  compliance  and  surveillance 
fiinctions  and  oversight  of  compliance  and 
surveillance  functions  performed  by  certain 
United  Kingdom  self  regulating  organisations 
related  to  firms  engaged  in  investment 
business  in  the  United  Kingdom: 

3.  In  consideration  of  the  SIB's  regulatory 
responsibilities  with  respect  to  persons  and 
Recognized  Investment  Exchanges  authorized 
to  do  investment  business  pursuant  to  section 
27(2)  and  37  of  the  FSA.  respectively  and  the 
CFTC's  rules  governing  foreign  futures  and 
optkm  transactions  in  Part  30  of  its  rule* 
which,  among  other  things,  contains 
procedures  for  the  CFTC  to  approve  certain 
foreign  option  products  and  for  granting 
specified  fums  in  foreign  jurisdictions 
engaged  in  transactions  subject  to  Part  30  of 
the  CFTRC's  rules  an  exemption  from  the 
application  of  certain  of  the  requirements 
thereunder  based  upon  a  determination  that 
the  regulatory  system  in  effect  in  the  foreign 
jurisdiction  is  comparable  to  llie  system  in 
effect  in  the  United  States; 

4.  In  order  to  ensure  that  the  arrangements 
under  the  UK/US  MOU  will  continue  to 
operate  effectively  having  regard  to  the 
regulatory  requirements  in  effect  in  the 
United  States  and  the  United  Kingdom; 
desiring  to  facilitate  the  international  trading 
in  and  efficient  tntemational  clearance  and 
settlement  of  futures  and  options;  and 
recognizing  the  need  for  the  establishment  of 
exchanges  of  information  as  needed  for  the 
proper  monitoring  and  operation  of  such 
trading,  clearing  and  settlement; 

The  SIB  and  CFTC  understand  the 
following: 

(a)  This  Side  Letter  concerns  requests  for 
information  (including  any  request  for 
immediate  access  to  or  delivery  of  the  books 
and  records  of  firms)  required  for  the 
purposes  <rf  enabling  or  assisting  the  SIB  and 
The  CFTC  to  fulfill  their  respective  functions 
relating  to  monitoring  compliance  with 
applicable  P.. it  30  rules  and  the  terms  and 
conditions  of  ..rders  issued  by  the  CFFC 
under  Part  3C  uf  its  rules: 

(i)  To  specified  firms  in  the  United 
Kingdom  exempting  such  firms  from  the 
application  of  certain  of  the  Part  30  rules;  or 

(ii)  Relating  to  the  offer  or  sale  in  the 
United  States  of  certain  United  Kingdom 
option  prod'icts. 

(b)  As  modified  by  paragraphs  (c),  (d).  (e) 
and  (0  below,  the  provisions  of  the  UK/US 
MOU  will  be  deemed  to  apply  to  any  request 
for  information  made  under  this  Side  Letter  to 
monitor  compliance  with  the  provisions 
mentioned  in  paragraph  (a)  above  which,  for 
the  purposes  of  this  Side  Letter,  will  be 
deemed  to  be  legal  rules  or  requirements 
within  the  meaning  of  the  UK/US  MOU. 

(c)  Any  request  for  information  made  under 
this  Side  Letter  will  be  deemed  to  be  in 
compliance  with  paragraphs  7  (a),  (b)  and  (d) 
of  the  UK/US  MOU  if  such  request  states  that 
it  is  so  made  and  satisfies  the  following 
requirements: 


(i)  Where  ever  possible  it  shall  be  in 
writing  but  in  case  of  urgency  it  may  be  oral, 
but  confirmed  in  writing  within  todays. 
(ii)  It  shall  dearly  specify  the  following: 

(A)  The  information  required  and,  if 
known,  the  identity  of  the  person  or  persons 
whose  compliance  with  a  legal  rule  or 
requirement  is  being  monitored; 

(B)  The  general  purpose  for  which  the 
information  is  sought,  indicating  in  particular 
the  legal  rule  or  requirement  pertaining  to  the 
matter  which  is  the  subiect  of  the  request; 

(C)  The  ground  for  concern  giving  rise  to 
the  request. 

(iii)  The  requested  information  must  be 
reasonably  related  to  the  purpose  for  which 
the  information  is  sought. 

(iv)  Where  it  is  apparent  to  the  SIB  or 
CFTC  when  requesting  the  information  that 
another  person  may  obtain  such  information 
for  a  purpose  other  than  monitoring, 
enforcing  or  securing  compliance  with  the 
legal  rule  or  requirement,  to  the  extent 
permitted  by  the  laws  of  the  United  Kingdom, 
when  the  SIB  is  requesting  the  information,  or 
United  States,  when  the  CFTC  is  requesting 
the  information,  the  SIB  or  CFTC  mutt 
disclose  the  particulars  of  the  person  and  his 
interest. 

(d)  For  the  purposes  of  requests  made 
under  this  Side  Letter,  the  contact  officers 
will  be  Director,  Futures  and  Options 
Division.  SIB,  and  Director,  Division  of 
Trading  and  Markets,  CFTC. 

(e)  Where  an  investigation  as  contemplated 
by  paragraph  8  of  die  UK/US  MOU  is 
initiated  on  the  basis  of  information  provided 
pursuant  to  a  request  under  this  Side  Letter, 
the  Director  of  Enforcement,  SIB,  or  the 
Director.  Division  of  Enforcement.  CFTC  will 
give  notice  to  his  counterpart  at  the  CFTC  or 
SIB. 

(f)  Information  received  pursuant  to  a 
request  under  this  Side  Letter  may  only  be 
used  consistent  with  the  UK/US  MOU;  or  in 
connection  with  any  Commission  Order 
relating  to  United  Kingdom  firms  or  products 
issued  pursuant  to  Part  30  of  the  Commission 
rules:  provided,  however,  in  the  latter  case, 
the  CFTC  wilL  to  the  extent  practicable,  give 
prior  notice  of  such  action  to  the  SIB. 

(g)  This  Side  Letter  will  become  effective 
as  to  any  Order  relating  to  United  Kingdom 
firms  or  products  issued  under  Part  30  of  the 
Commission's  rules  upon  the  issuance  by  the 
Commission  of  such  an  Order. 

Signed  this  15th  day  of  May  1969. 

Securities  and  Investments  Board, 

M.B.  Gittins. 

Director— Futures  and  Options  Division. 

Commodity  Futures  Trading  Commission. 

Andrea  M.  Corcoran. 

Director,  Division  of  Trading  and  Markets. 

Exhibit  C — Form  of  Consent 

In  the  event  that  a  dispute  arises  between 
you  [name  of  customer  resident  in  the  United 
States)  and  (name  of  United  Kingdom  firm) 
with  respect  to  transactions  subject  to  Part  30 
of  the  Commodity  Futures  TYading 
Commission's  Rules,  various  forums  may  be 


available  for  resolving  the  dispute,  including 
couHs  of  competent  jurisdiction  in  the  United 
States  and  United  Kingdom  and  arbitration 
programs  made  available  both  in  the  United 
States  and  United  Kingdom. 

In  the  event  you  wish  to  initiate  an 
arbitration  proceeding  against  this  firm  to 
resolve  such  dispute  under  the  applicable 
rules  of  the  National  Futures  Association 
("NTA")  in  the  United  Slates,  you  hereby 
consent  that  you  will  first  commence 
mediation  or  conciliation  in  accordance  with 
such  procedures  as  may  be  made  available 
by  the  relevant  United  Kingdom  regulator, 
information  on  which  is  provided  to  you 
herewith.  The  outcome  of  such  United 
Kingdom  mediation  or  conciliation  is 
nonbinding.  You  may  subsequently  accept 
this  resolution,  or  you  may  proceed  either  to 
binding  arbitration  under  the  rules  of  the 
relevant  United  Kingdom  regulator  or  to 
binding  arbitration  in  the  United  States  undfir 
the  rules  of  NFA.  In  this  connection,  you 
should  know  that  NFA  will  reject  any  request 
for  arbitration  involving  a  claim  arising 
primarily  out  of  delivery,  clearing,  settlement 
or  floor  practices  on  any  foreign  exchange.  If 
you  accept  the  mediated  or  conciliated 
resolution  or  elect  to  proceed  to  arbitration, 
or  to  any  other  form  of  binding  resolution, 
under  the  rules  of  the  relevant  United 
Kingdom  regulator  or  foreign  exchange,  you 
will  be  precluded  from  subsequently 
initiating  an  arbitration  proceeding  at  NFA. 

You  may  initiate  an  NFA  arbitration 
proceeding  upon  receipt  of  documentatton 
from  the  relevant  United  Kingdom  regulator. 

(i)  Evidencing  completion  of  the  mediation 
or  conciliation  process  and  reminding  you  of 
■your  right  to  access  to  NFA's  arbiiratiun 
proceeding;  or 

(ii)  Representing  that  more  than  nine 
months  have  elapsed  since  you  commerced 
the  mediation  or  conciliation  process  and 
that  such  process  is  not  yet  complete  and 
reminding  you  of  your  right  of  access  to 
NF.^'s  aibitration  proceeding. 

The  docuT.pntation  referred  to  above  must 
be  presented  to  NTA  at  the  time  yon  initiate 
the  NFA  arbitration  procppding.  NFA  will 
exercise  its  discretion  not  lo  accept  your 
demand  for  arbitration  absent  such 
documentation. 

By  signing  this  consent,  you  are  not 
Waiving  any  other  rights  to  any  other  Itgal 
remedies  available  under  law. 

Customrr. 
Date. 

List  of  Subjects  in  17  CFR  Part  30 

Commodity  futures. 

Accordingly.  17  CFR  Part  30  is 
amended  as  set  forth  below: 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 
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Authority:  Sect.  2(a)(1)(A),  4. 4c  and  8a  of 

tha  Commodity  Exchange  Act.  7  U.S.C.  2. 6. 
«c  and  12a  (1962). 

2.  Appendix  C  to  Part  30  i«  amended 
by  adding  the  following  entry  to  read  as 
follows: 

Appendix  C-^oreigD  Petitioners 
Granted  Relief  From  the  AppUcadon  of 
Certain  of  the  Part  30  Rules  Pursuant  to 
(30.10 


Firms  designated  by  Tha  Securities 
Association. 
FR  dale  and  citation:  May  19. 1989;  54  PR 


jFR  Doc  8»-120ei  Filed  5-18-89:  6:45  am] 
I  coot  sssi^ei-M 


17  CFR  Part  30 

Foreign  Future*  and  Option 
Transactiona 

Aontcv:  Commodity  Futures  Trading 
Commission. 

action:  Order. 


;  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC)  is  granting  an  exemption  to 
Arms  designated  by  the  Investment 
Management  Regulatory  Organisation 
Limited  ("IMRO")  from  the  application 
of  certain  of  the  Commission's  foreign 
futures  and  option  rules  based  on 
substituted  compliance  with  certain 
comparable  rpguiatory  and  self- 
regulatory  rnquirements  of  a  foreign 
regulatory  authority  consistent  with 
conditions  specified  by  the  Commission, 
as  set  forth  herein.  This  Order  is  issued 
pursuant  to  Commission  Rule  30.10, 17 
CFR  30.10  (1968).  which  permits 
specified  persons  to  file  a  petition  with 
the  Commission  for  exemption  from  the 
application  of  certain  of  the  rules  set 
forth  in  Part  ao  and  authorizes  the 
Commission  to  grant  such  an  exemption 
if  such  action  would  not  be  otherwise 
contrary  to  the  public  interest  or  to  the 
purposes  of  the  provision  from  which 
exemption  is  sought. 

IFncnvi  date:  June  19, 1989. 

FOR  PURTHER  INFORMATION  CONTACT: 
)ane  C.  Kang.  Esq.  or  Shauna  Tumbull, 
Esq.,  Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone:  (202) 
254-8955. 

SURTLIMINTARY  INFORMATION:  The 

Commission  has  issued  the  following 
Order 


United  States  of  America  Before  the 
Conunodity  Futures  Trading 
Conunissioo 

Order  Under  CFTC  Rule  30.10 
Exempting  Firms  Designated  by  the 
Investment  Management  Regulatory 
Organisation  Limited  from  the 
Application  of  Certain  of  the  Foreign 
Futures  and  Cation  Rules  the  Later  of 
Thirty  Days  after  Publication  of  the 
Order  Herein  in  the  Federal  Register  or 
after  Filing  of  Consents  bv  Such  Firms 
and  the  Regulatory  or  Self-Regulatory 
Organization,  as  Appropriate,  to  the 
Terms  and  Conditions  of  the  Order 
Herein 

On  July  23, 1987,  the  Commission 
adopted  final  ndes  governing  the 
domestic  offer  and  sale  of  commodity 
futures  and  option  contracts  traded  on 
or  subject  to  the  rules  of  a  foreign  board 
of  trade.  52  FR  28980  (August  5, 1987). 
These  rules,  which  are  codified  in  Part 
30  of  the  Commission's  regulations, 
generally  extend  the  Commission's 
existing  ctistomer  protection  regulations 
for  products  offered  or  sold  on  contract 
markets  in  the  United  States  to  foreign 
futures  and  option  products  sold  to 
United  States  customers  by  imposing 
requirements  with  respect  to 
registration,  disclosure,  capital 
adequacy,  protection  of  customer  funds, 
recordkeeping  and  reporting,  and  sales 
practice  and  compliance  procedures  that 
are  generally  comparable  to  those 
applicable  to  wholly  domestic 
transactions. 

In  formulating  a  regulatory  program  to 
govern  the  offer  and  sale  of  foreign 
futures  and  option  products  to  United 
States  customers,  among  other  things, 
the  Commission  considered  the 
desirability  of  ameliorating  the  potential 
extraterritorial  impact  of  such  a  program 
and  avoiding  duplicative  regulation  of 
firms  engaged  in  international  business. 
Based  upon  these  considerations,  the 
Commission,  as  set  forth  in  Commission 
Rule  30.10,  determined  to  permit  persons 
located  outside  the  United  States  and 
subject  to  a  comparable  regulatory 
structure  in  the  jurisdiction  in  which 
they  were  located  to  seek  an  exemption 
from  certain  of  the  requirements 
imposed  by  the  Part  30  rules  based  upon 
substituted  compliance  with  the 
comparable  regulatory  requirements 
imposed  by  the  foreign  jurisdiction. 

Appendix  A  to  Part  30,  "Interpretative 
Statement  With  Respect  to  the 
Commission's  Exemptive  Authority 
Under  S  30.10  of  lU  Rules"  ("Appendix 
A"),  generally  sets  forth  the  elements 
the  Commission  will  evaluate  in 
determining  whether  a  particular 
regulatory  program  may  be  found  to  be 
comparable  for  purposes  of  exemptive 


relief  pursuant  to  Commission  RiUe 
30.10,  52  FR  28980,  29001.  These 
elements  include:  (1)  Registration, 
authorization  or  other  form  of  licensing, 
fitness  review  or  qualification  of 
persons  through  whom  customer  orders 
are  solicited  and  accepted;  (2)  minimum 
financial  requirements  for  those  persons 
who  accept  customer  funds;  (3) 
protection  of  customer  funds  from 
misapplication;  (4)  recordkeeping  and 
reporting  requirements:  (5)  sales 
practice  standards;  (6)  procedures  to 
audit  for  compliance  with,  and  to  take 
action  against  those  persons  who 
violate,  the  requirements  of  the  program; 
and  (7)  information  sharing 
arrangements  between  the  Commission 
and  the  appropriate  governmental  and/ 
or  self-regulatory  organization  to  ensure 
Commission  access  on  an  "as  needed" 
basis  to  information  essential  to 
maintaining  adequate  standards  of 
customer  and  market  protection  within 
the  United  States. 

Moreover,  the  Commission 
specifically  stated  in  adopting 
Commission  Rule  30.10  that  no 
exemption  of  a  general  nature  would  be 
granted  luiless  the  persons  to  whom  the 
exemption  is  to  be  applied:  (1) 
Consensually  submit  to  jurisdiction  in 
the  United  States  by  designating  an 
agent  for  service  of  process  in  the 
United  States  with  respect  to 
transactions  subject  to  Part  30  and  fding 
a  copy  of  the  agency  agreement  with  the 
National  Futures  Association  ("NFA"); 
(2)  agree  to  provide  access  to  their 
books  and  records  in  the  United  States 
to  Conunission  and  Department  of 
Justice  representatives;  and  (3)  notify 
the  NFA  of  the  commencement  or 
termination  of  business  in  the  United 
States.' 

By  letter  dated  July  15, 1989,  the 
IMRO,  which  has  been  recognized  as  a 
self-regulating  organisation  in  the 
United  Kingdom  pursuant  to  Section  10 
of  the  Financial  Services  Act,  petitioned 
the  Commission  on  behalf  of  member 
firms  for  an  exemption  from  the 
application  of  the  Commission's  foreign 
futures  and  option  rules.  In  support  of  its 
petition,  IMRO  states  that  granting  such 
an  exemption  with  respect  to  member 
firms  which  it  has  designated  would  not 
be  contrary  to  the  public  interest  or  to 
the  purposes  of  the  provisions  from 
which  the  exemption  is  sought  because 
such  firms  are  subject  to  a  regulatory 
scheme  comparable  to  that  imposed  by 
the  Commodity  Exchange  Act  ("Act") 
and  the  regulations  thereunder. 

Based  upon  a  review  of  the  petition, 
supporting  materials  filed  by  IMRO,  the 


■  52  FR  280aa  288ei  and  290S2. 
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Order  of  the  Commission  issued  on  this 
day  granting  the  petition  of  the 
Securities  and  Investments  Board 
("SIB")  in  the  United  Kingdom,  which 
has  oversight  responsibilities  with 
respect  to  IMRO.  and  Uie 
recommendation  of  the  staff,  the 
Conunission  has  concluded  that  the 
standards  for  relief  set  forth  in 
Commission  Rule  30.10  and,  in 
particular,  Appendix  A  thereof,  have 
generally  been  satisfied  and  that 
compliance  with  applicable  United 
Kingdom  law,  SIB  and  IMRO  rules  may 
be  substituted  for  compliance  with  those 
sections  of  the  Act  more  particularly  set 
forth  herein. 

By  this  Order,  the  Commission  hereby 
exempts,  subject  to  specified  conditions, 
those  firms  identified  to  the  Commission 
as  eligible  for  the  relief  granted  herein 
from: 

—Registration  with  the  Commission  for 

firms  and  for  firm  representatives; 
— ^The  separate  account  requirement 
contained  in  Commission  Rule  30.7, 17 
CFR  30.7  (1988); 
—Those  sections  of  Part  1  of  the 
Commission's  financial  regulations 
that  apply  to  foreign  futures  and 
options  sold  in  the  United  States  as 
set  forth  in  Part  30;  and 
—Those  sections  of  Part  1  of  the 
Commission's  regulations  relating  to 
books  and  records  which  apply  to 
transactions  subject  to  Part  30; 
based  upon  substituted  compliance  by 
such  persons  with  the  applicable 
statutes  and  regulations  in  effect  in  the 
United  Kingdom. 

This  determination  to  permit 
substituted  compliance  is  based  on. 
among  other  things,  the  Commission's 
finding  that  the  regulatory  scheme 
governing  the  persons  in  the  United 
Kingdom  who  would  be  exempted 
hereunder  provides: 

(1)  A  system  of  qualification  or 
authorization  of  firms  who  deal  in 
transactions  subject  to  regulation  under 
Part  30  that  includes,  for  example, 
criteria  and  procedures  for  granting, 
monitoring,  suspending  and  revoking 
licenses,  and  provisions  for  requiring 
and  obtaining  access  to  information 
about  authorized  firms  and  persons  who 
act  on  behalf  of  firms; 

(2)  Financial  requirements  for 
authorized  persons  including,  without 
limitation,  a  requirement  that  all  firms 
immediately  notify  IMRO  if  the  firms' 
adjusted  net  capital  falls  below  a 
specified  level  and  daily  mark-to-market 
settlement  and/or  accounting 
procedures; 

(3)  A  system  for  the  protection  of 
customer  funds  which  is  designed  to 
preclude  the  use  of  customer  funds  to 


satisfy  house  obligations  and  requires 
separate  accounting  for  such  funds, 
augmented  by  a  compensation  scheme 
designed  to  compensate  customers 
whose  funds  are  segregated  and  who 
have  suffered  a  loss  as  a  result  of  fraud 
and/or  insolvency  of  an  authorized 
person; 

(4)  Recordkeeping  and  reporting 
requirements  pertaining  to  financial  and 
trade  information  including,  without 
limitation,  order  tickets,  trade 
confirmations,  monthly  customer 
account  statements,  customers' 
segregation  records,  accounting  records 
for  customer  and  proprietary  trades  and 
discretionary  account  documentation; 

(5)  Sales  practice  standards  for 
authorized  firms  and  persons  acting  on 
their  behalf  which  include,  for  example, 
a  requirement  that  authorized  persons 
know  their  customers,  required 
disclosures  to  prospective  customers 
and  prohibitions  on  misleading 
advertising  and  improper  trading 
activities; 

(6)  Procedures  to  audit  for  compliance 
with,  and  to  redress  violations  of, 
customer  protection  and  sales  practice 
requirements  including,  without 
liniitation.  an  affirmative  surveillance 
program  designed  to  detect  trading 
activities  which  take  advantage  of 
customers,  and  the  existence  of  broad 
powers  of  investigation  relating  to  sales 
practice  abuses;  and 

(7)  Mechanisms  for  sharing 
information  between  the  Commission. 
SIB  •  and  IMRO  for  monitoring  purposes 
on  an  "as  needed"  basis  including, 
without  limitation,  confirmation  data, 
data  necessary  to  trace  funds,  position 
data,  data  on  firms,  standing  to  do 
business  and  financial  condition,  and  for 
cooperating  with  the  Commission  in 
inquiries,  compliance  matters, 
investigations  and  enforcement 
proceedings. 

This  Order  does  not  provide  an 
exemption  from  any  provision  of  the  Act 
or  regulations  thereunder  not  specified 
herein,  for  example,  without  limitation, 
the  antifraud  provision  in  Commission 


•  See.  e.g..  "Memorandum  of  Understanding  on 
Exchange  of  Information  between  the  United  States 
Securities  and  Exchange  Commission  and  the 
United  Kingdom  Department  of  Trade  and  Industry 
in  Matters  Relating  to  Securities  and  Between  the 
United  States  Commodity  Futures  Trading 
Commission  and  the  United  Kingdom  Department  of 
Trade  and  Industry  in  Matters  Relating  to  Futures" 
signed  on  September  23. 1986.  as  supplemented  by 
"Memoradum  Relating  to  UK/US  MOU"  signed  on 
November  22, 1988  adding  the  SIB  as  a  signatory  to 
the  MOU  (hereinafter  collectively  referred  to  as 
"UK/US  MOU")  and  the  Financial  Information 
Sharing  Memorandum  of  Understanding 
("FISMOU")  entered  into  on  September  1. 1988  by. 
among  others,  the  SIB.  the  Commission  and  United 
Kingdom  and  United  States  self-regulatory 
organizations,  including  IMRO  and  the  NFA. 


Rule  30.9, 17  CFR  30.9  (1988).  or  the 
disclosure  provisions  of  Commission 
Rule  30.6, 17  CFR  30.6  (1988).'  Moreover, 
the  relief  granted  is  directed  to 
brokerage  activities  on  or  subject  to  the 
rules  of  recognized  investment 
exchanges  ("RIEs")  in  the  United 
Kingdom  *  or  any  other  exchange,  other 
than  a  contract  market  designated  as 
such  pursuant  to  section  5  of  the  Act, 
which  is  a  designated  investment 
exchange  under  SIB  Conduct  of  Business 
Rule  1.04,  undertaken  by  firms 
authorized  to  investment  business  in  the 
United  Kingdom  from  a  location  in  the 
United  Kingdom.  These  RIEs  currently 
include  the  London  International 
Financial  Futures  Exchange,  London 
Commodity  Exchange,  London  Metal 
Exchange,  Baltic  Futures  Exchange  and 
the  International  Petroleum  Exchange  of 
London.  The  relief  does  not  extend  to 
rules  or  regulations  relating  to  trading, 
directly  or  indirectly,  on  United  States 
exchanges.  For  example,  such  a  firm 
trading  in  United  States  markets  for  its 
own  account  would  be  subject  to  the 
Commission's  large  trader  reporting 
requirements.  See,  e.g.,  17  CFR  Part  18 
(1988).  Similarly,  if  such  a  firm  were 
carrying  a  position  on  a  United  States 
exchange  on  behalf  of  foreign  clients,  it 
would  be  subject  to  the  reporting 
requirements  applicable  to  foreign 
brokers.  See.  e.g.,  17  CFR  Parts  17  and  21 
(1988).  The  relief  herein  is  inapplicable 
where  the  firm  solicits  or  effects 
transactions  on  United  States  markets 
for  United  States  customers.  In  that 
case,  the  firm  must  comply  with  all 
applicable  United  States  laws  and 


»  Commission  Rule  30.6  requires  that  customers 
resident  in  the  United  States  who  enter  into  foreign 
futures  and  option  transactions  also  be  furnished 
with  the  options  risk  disclosure  statement  in 
Commission  Rule  33.7.  17  CFR  33.7  (19681.  No  option 
product  traded  on  any  RIE  in  the  United  Kingdom 
may  be  offered  or  sold  to  customers  resident  in  the 
United  States  until  the  Commission  issues  an  Order 
pursuant  to  Commission  Rule  30.3|a).  17  CFR  30.3(a) 
(1988),  approving  the  offer  and  sale  in  the  United 
States  of  such  product.  In  that  connection,  in 
considering  any  petition  requesting  that  United 
Kingdom  option  products  subject  to  Part  30  be 
approved  for  offer  and  sale  in  the  United  States,  the 
Commission  will  assess  the  decree  to  which  the 
United  Kingdom's  options  risk  disclosure  statement 
addresses  the  same  matters  as  those  set  forth  in  the 
Commission's  options  risk  disclosure  statement  in 
determining  whether  the  United  Kingdom's 
statement  may  be  substituted  for  the  langu-ige  m 
Commission  Rule  33  7. 

In  that  connection,  notwithstanding  the  fact  thnl 
the  Commission  has  approved  the  offer  or  sale  in 
the  United  States  of  certain  option  products  traded 
on  the  Singapore  International  Monetary  Exchange, 
the  Sydney  Futures  Exchange  and  the  Montreal 
Exchange,  no  firm  exempted  hereunder  may  offer  or 
sell  such  option  products  to  persons  resident  in  the 
United  States  pending  a  resolution  of  the  options 
risk  disclosure  issue. 

♦  See  Financial  Services  Act  ("FSA").  section  37 


ana 
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regulatioat,  inckiding  the  requirement  to 
register  in  the  eppropriate  capadtv. 

The  eligibility  of  aay  Rm  to  seek 
relief  under  this  exemptive  Order  it 
iubiect  to  the  fbUowiog  conditions: 

(1)  The  regulatory  or  self-regulatory 
organisation  responsible  for  BKMiitoring 
the  compliance  of  such  Arm  with  the 
regulatory  requirements  described  in  the 
Rule  30.10  petition  must  represent  in 
writing  to  the  CFTC  that: 

(a)  Each  Hrm  for  which  relief  is  sought 
is  registered,  licensed  or  authorized,  as 
appropriate,  and  is  otherwise  in  good 
standing  under  the  standards  in  place  in 
the  United  IGngdom;  such  firm  is 
engaged  in  business  with  customers 
located  in  the  United  Kingdom  as  well 
as  in  the  United  States;  and.  to  the  best 
of  its  Icnowledge  and  belief,  such  firm 
and  its  employees  and  company 
representatives  who  engage  in  activities 
subject  to  Part  30  would  not  be 
statutorily  disqualified  from  registration 
under  section  8a(2)  of  the  Act,  7  U.S.C. 
12a(2): 

(b)  It  will  monitor  firms  to  which  relief 
is  granted  for  compliance  with  the 
regulatory  requirements  for  which 
substituted  compliance  ia  accepted  and 
will  promptly  notify  the  Commission  or 
NFA  of  any  change  in  status  of  a  firm 
which  woold  afEect  it  continued 
eligibility  for  the  exemptioB  granted 
hereunder,  including  the  termination  of 
its  activlHcs  in  the  United  States: 

(c)  It  will  promptly  notify  the 
Commission  of  all  auiterial  changes  in 
IMRO's  rules; 

(d)  Customers  resident  in  the  United 
States  will  be  provided  no  less  stringent 
regulatory  protection  than  United 
Kingdom  customers  under  all  relevant 
provisions  of  United  Kingdom  law; 

(e)  Acknowledges  that  the  Side  Letter 
to  the  UK/US  MOU  makes  provision  for 
access  to  or  delivery  of  the  books  and 
records  of  Arms  and  confirms  that  IMRO 
will  cooperate  in  providing  access  to 
such  books  and  records  to  the 
Commission  through  Sffi  in  accordance 
with  the  terms  of  the  Side  Letter  to  the 
UK/US  MOU;  and 

(f)  It  will  cooperate  with  the 
Commission  in  connection  with 
information  sharing  pursuant  to  the 
Addendum  to  the  FISMOU;  *  will 
cooperate  with  the  Department  of  Trade 
and  Industry  and  the  SIB  in  connection 
with  requests  made  pursuant  to  the  UK/ 
US  MOU;  and  will  cooperate  with  the 
SIB  in  connection  with  requests  made 
pursuant  to  the  Side  Letter  to  the  UK  A^S 
MOU.« 


*  Stw  the  Addendum  to  Iba  FISMOU  ailached 
herein  as  Exhibit  A. 

•  S'-e  Side  Letter  to  the  UK/US  MOU  attnched 
hento  as  Exhibit  B. 


(2)  Each  Urm  seeking  relief  hereunder 
must  ap|4y  in  writing  whereby  it: 

(a)  Coaaonis  to  Jurisdiction  in  the 
United  States  under  the  Act  by  filing  a 
valid  and  biiiJing  appointment  of  an 
agani  in  the  United  States  for  service  of 
process  in  accordance  with  the 
requirements  set  forth  in  Commission 
Rule  dOA,  17  CFR  30.5  (1088]; 

(b)  Acknowledges  that  it  can  be 
required  by  IMRO  to  provide  to  MRO 
immediate  access  to  its  books  and 
records  related  to  transactions  under 
Part  30  required  to  be  maintained  under 
the  applicable  statutes  and  regulations 
in  effect  in  the  United  Kingdom  and  that 
IMRO  will  cooperate  in  providing  access 
to  such  books  and  reconfa  to  the 
Coamtisaion  through  the  SSB  in 
accordance  with  the  terms  of  the  Side 
Letter  to  the  UK/US  MOU; 

(c)  Consents  that  all  futures  or 
regulated  option  transactions  with 
respect  to  customers  resident  in  the 
United  States  will  be  made  en  or  subject 
to  the  rules  of  an  RIE  or  any  other 
exchamga,  other  than  a  contract  market 
designated  as  such  pursuant  to  section  5 
of  the  Act,  designated  by  the  SIB  under 
SIB  Conduct  of  Baseless  Rale  1.04,  and 
will  be  nndertaken  consistent  with  the 
rules  of  IhfltO  and  applicable  provisions 
of  the  Ffoandal  Services  Act; 

(d)  Represents  tfiat  no  principal  of 
such  firm  wevW  be  disqualified  from 
directly  applying  to  do  bnsmess  fai  the 
United  States  onder  section  8b(2)  of  the 
Act  7  U.&C  12a(2),  and  notifies  die 
Commissian  promptly  of  any  change  in 
that  representation  based  on  a  change  in 
control  n  generally  defined  in 
Commission  Rule  3.32, 17  CFR  3.32 
(1988]; 

(e)  Discloses  the  identify  of  each 
subsidiary  or  affiliate  domiciled  in  the 
United  States  with  a  related  business 
[e.g.,  banks  and  broker/dealer  affiliates) 
and  provides  a  brief  description  of  such 
subsidiary's  or  affiliate's  principal 
business  in  the  United  States; 

(0  Sablect  to  NFA's  stated  poKcy  to 
reject  any  request  for  arbitration 
involving  a  claim  arising  primarily  out  of 
delivery,  clearing,  settlement  or  floor 
practices  on  any  foreign  exchmige, 
consents  to  participate  in  any  NFA 
arbitration  program  which  offers  a 
procedure  for  resolving  customer 
disputes  on  the  papers  where  such 
disputes  involve  representations  or 
activities  with  respect  to  transactions 
under  Part  30;  provided,  however,  that 
the  firm  siay  require  its  customers 
resident  in  tlie  United  States  to  execute 
the  consent  attached  hereto  as  Exhibit  C 
concerning  the  exhaustion  of  certain 
mediation  or  conciliation  procedures 
made  available  by  IMRO  prior  to 
bringing  an  NFA  arbitration  proceeding; 


and,  provided  further,  that  die  firm  must 
undertake  to  provide  the  customer  with 
information  concerning  how  to 
commence  such  procedures  and 
documentation  of  the  commencement  of 
such  procedures  pursuant  to  the  consent 
attached  hereto  as  Exhibit  C 

(g)  Consents  to  the  release  of  financial 
information  relating  to  the  firm  as 
specified  in  the  FISMOU,  as  amended, 
between,  among  others,  the 
Commission.  STO  and  IMRO; 

(h)  Consents  to  refuse  customers 
resident  in  the  United  States  the  option 
of  not  segregating  funds  notwithstanding 
relevant  provisions  of  the  United 
Kingdom  regulatory  system  and 
otherwise  consents  to  provide  all 
customers  resident  in  the  United  States 
no  less  stringent  regulatory  protection 
than  United  Kingdom  customers  under 
all  relevant  provisions  of  United 
Kingdom  law; 

(i]  In  the  event  a  firm  is  using  an 
approved  bank  undertaking  to  meet  any 
part  of  the  financial  resources 
requirement  of  IMRO  and  die  value  of 
segregated  funds  held  by  the  firm  on 
beha^  of  customers  resident  in  the 
United  States  exceeds  12.5  times  the 
absolute  minimum  financial  resource 
requirement  apphcable  to  the  firm, 
consents  to  report  on  its  quarterly 
financial  statement  to  IMRO.  or  at  such 
other  times  as  may  be  spedfied  by 
IMRO.  the  value  of  funds  required  to  be 
segregated  on  behalf  of  customers 
resident  in  the  United  States;  and 

(j)  Undertakes  to  compfy  with  the 
applicable  provisions  of  United 
Kingdom  law  and  IMRO  rules  which 
form  the  basis  upon  which  diis 
exemption  from  certata  provisions  of  the 
Act  is  granted. 

This  Order  will  become  effective  as  to 
any  firm  designated  hereunder  the  later 
of  thirfy  days  after  publication  of  the 
Order  in  the  Federal  Register  or  after 
filing  of  the  consents  hereinabove 
required.  Upon  Hling  of  any  notice 
required  under  paragraph  (l](b)  as  to 
any  firm,  the  relief  granted  by  this  Order 
may  be  suspended  immediately  as  to 
that  firm.  That  su^ension  will  remain  in 
effect  pending  further  notice  by  the 
Commission,  or  the  Commission's 
designee,  to  the  Hrm  and  IMRO. 

This  Order  is  issued  pursuant  to 
Commission  Rule  30.10  based  on  the 
comparabilify  representations  made  and 
supporting  material  provided  to  the 
Commission  and  the  recommendation  of 
the  staff,  and  is  made  effective  as  to  any 
firm  granted  relief  hereunder  based 
upon  the  filings  and  representations  of 
such  firms  required  hereunder.  Any 
material  changes  or  omissions  in  the 
facts  and  circumstances  pursuant  to 


which  this  Order  is  granted  might 
require  the  Commission  to  reconsider  its 
finding  that  the  standards  for  relief  set 
forth  in  Commission  Rule  30.10  and,  in 
particular.  Appendix  A  thereof,  have 
generally  been  satisfied.  Further,  if 
experience  demonstrates  that  the 
continued  effectiveness  of  this  Order  in 
general,  or  with  respect  to  a  particular 
firm,  would  be  contrary  to  public  policy 
or  the  public  interest  or  that  the 
systems  in  place  for  the  exchange  of 
information  or  other  circumstances  do 
not  warrant  continuation  of  the 
exemptive  relief  granted  herein,  the 
Commission  may  condition,  modify, 
suspend,  terminate,  withhold  as  to  a 
specific  firm,  or  otherwise  restrict  the 
exemptive  relief  granted  in  this  Order, 
as  appropriate,  on  its  own  motion.  For 
example,  the  relief  granted  to  a  specific 
firm  may  be  suspended  upon  the  firm's 
failure  to  provide  access  to  its  books 
and  records.  If  necessary,  provisions 
will  be  made  for  servicing  existing  client 
positions. 

The  Commission  will-continue  to 
monitor  the  implementation  of  its 
program  to  exempt  firms  located  in 
jurisdictions  generally  deemed  to  have  a 
comparable  regulatory  program  from  the 
application  of  certain  of  the  foreign 
futures  and  option  rules  and  will  make 
necessary  adjustments  if  appropriate. 

Issued  in  Washington,  DC.  on  May  15. 1989. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

Exhibit  A— Addendum  Dated  May  15, 1989,  to 
tlie  Financial  Infonnation  Sharing 
Memorandum  of  Understanding 

1.  We  refer  to  the  Financial  Infonnation 
Shaiing  Memorandum  of  Understanding 
("FISMOU")  entered  info  on  1  September 
1988  by,  among  others,  the  Securities  and 
Investments  Board  ("SIB"),  Commodity 
Futures  Trading  Commission  ("CFTC"). 
United  Kingdom  Self-Regulating 
Organisations  ( 'SROs")  and  United  States 
SROs.  as  defined  in  the  FISMOU. 

2.  We  further  refer  to  the  Order  of  the 
CFTC  dated  May  15, 1989,  granting  an 
exemption  under  Rule  30.10  of  the  CFTCs 
rules  to  the  SIB  and  certain  U.K.  SROs  and  to 
those  firms  which  they  designate  pursuant  to 
which  the  CFTC  will,  among  other  things, 
defer  to  the  financial  regulation  rules  of  the 
relevant  U.K.  regulator. 

3.  In  consideration  of  the  foregoing,  and  of 
the  need  to  share  financial  information  from 
time  to  time  and  on  a  regular  basis  with 
respect  to  firms  in  the  United  Kingdom 
granted  an  exemption  under  Rule  30.10,  the 
undersigned  parties  hereby  agree  to  this 
Addendum  as  permitted  by  paragraph  (2)  of 
Article  VI  of  FISMOU: 

(a)  In  accordance  with  paragraph  3(c)  of 
Article  III  of  FISMOU.  the  SIB  or  the  relevant 
U.K.  SRO  will  use  its  best  efforts  to  notify 
and  discuss  with  the  CFTC  if  it  becomes 
aware,  through  a  U.K.  SRO  or  otherwise,  of 


any  information  which  in  its  respective 
judgment  materially  and  adversely  affects  the 
financial  or  operational  viability  of  any  firm 
domiciled  in  the  United  Kingdom  and  doing 
business  in  the  United  States  under  a 
comparability  exemption  granted  pursuant  to 
Rule  30.10  of  the  CFTC's  rules. 

(b)  The  SIB  or  the  relevant  U.K.  SRO  will 
provide  to  the  CFTC,  commencing  with  the 
first  filing  due  after  the  effective  dale  of  this 
Addendum,  as  promptly  as  practicable  after 
receipt  of  the  relevant  report,  the  following 
information  with  respect  to  a  firm  domiciled 
in  the  United  Kingdom  doing  business  in  the 
United  States  under  a  comparabiHty 
exemption  granted  pursuant  to  Rule  30.10. 

(i)  Copies  of:  (A)  On  an  annual  basis,  a 
statement  containing,  with  respect  to  such 
firm,  financial  information  analogous  to  that 
set  forth  in  the  cover  sheet  required  to  be 
provided  by  U.S.  SROs  to  the  relevant  U.K. 
regulator  pursuant  to  Article  III  of  FISMOU 
concerning  an  FCM;  or  (B)  the  annual  audited 
financial  statement,  including  the  annual 
auditors  report,  required  under  the  rules  of 
the  SIB  or  the  relevant  U.K.  SRO.  In  either 
case,  the  SIB  or  relevant  U.K.  SRO  will 
represent  that  it  has  reviewed  the  annual 
audited  financial  statement  and  that,  based 
solely  on  its  review  of  the  information  in  that 
filing,  it  has  no  reason  to  believe  (or  it  has 
reason  to  believe)  that  there  exists  a 
violation  of  the  financial  resources 
requirements  of  the  SIB  or  relevant  U.K.  SRO 
promulgated  under  the  FSA.  If  the  SJO  or 
relevant  U.K.  SRO  provides  the  cover  sheet  in 
accordance  with  (A)  above,  the  SIB  or 
relevant  U.K.  SRO  will  provide  a  copy  of  the 
firm's  annual  audited  financial  statement 
upon  request  of  the  CFTC. 

(ii)  Details  of  any  notifications  received 
under  the  rules  of  the  SIB  or  relevant  U.K. 
SRO  regarding  any  breach  of  the  financial 
resources  requirements. 

(c)  The  SIB  or  relevant  U.K.  SRO  will 
provide  the  Commission  simultaneously  with 
its  notification  of  the  sponsorship  of  a  firm 
domiciled  in  the  United  Kingdom  wishing  to 
do  business  in  the  United  States  uiuler  a 
comparability  exemption  pursuant  to  Rule 
30.10  with  the  following  information: 

Copies  of:  (i)  A  statement  containing,  with 
respect  to  such  firm,  financial  information 
analogous  to  that  set  forth  in  the  cover  sheet 
required  to  be  provided  by  U.S.  SROs  to  the 
relevant  U.K.  regulator  pursuant  to  Article  III 
of  FISMOU  concerning  an  FCM;  or  (ii)  the 
most  recent  annual  audited  financial 
statement,  including  the  annual  auditors 
report,  required  under  the  rules  of  the  SIB  or 
the  relevant  U.K.  SRO.  In  either  case,  the  SIB 
or  relevant  U.K.  SRO  will  represent  that  if 
has  reviewed  the  annual  audited  financial 
statement  and  that,  l>ased  solely  on  its 
review  of  the  information  in  that  filing,  it  has 
no  reason  to  l>elieve  (or  it  has  reason  to 
believe)  that  there  exists  a  violation  of  the 
financial  resources  requirements  of  the  SIB  or 
relevant  U.K.  SRO  promulgated  under  the 
FSA.  If  the  SIB  or  relevant  U.K.  SRO  provides 
the  cover  sheet  in  accordance  with  (i)  above, 
the  SIB  or  relevant  UJC.  SRO  will  provide  a 
copy  of  the  firm's  annual  audited  financial 
statement  upon  request  of  the  CFTC 


(d)  The  CFTC  may  make  information 
received  pursuant  to  this  Addendum 
available  to  National  Futures  Association. 

(e)  Except  as  otherwise  provided  herein. 
the  provisions  of  the  FISMOU  shall  apply  to 
this  Addendum,  to  the  extent  relevant. 

Signed  this  ISth  day  of  May  1989. 

United  States  Commodity  Futures  Trading 

Commission, 

by  Wendy  L  Gramm. 

National  Futures  Association, 
by  Robert  K.  Wilmouth. 

Securities  and  Investments  Board, 

by  David  Walker. 

The  Securities  Association. 

by  John  Young. 

The  Association  of  Futures  Brokers  and 

Dealers  Umited, 

by  Phillip  Thorpe. 

Investment  Management  Regulatory 

Organisation  Ltd^ 

by  J.A.  Morgan. 

Exhibit  B— Side  Letter  Relating  to  UK/US 
MOU 

1.  We  refer  to  the  Memorandum  of 
Understanding  between  the  Department  of 
Trade  and  Industry,  the  Securities  and 
Exchange  Commission  and  the  Commodity 
Futures  Trading  Commission  ("CFTC")  on  the 
exchange  of  information  relating  to  securilies 
and  futures  and  options  which  was  signed  on 
23  Septsraber  1986.  as  supplemented  on  22 
November  1988  by  the  Memorandum  Relating 
to  UK/US  MOU  (hereinafter  collectively 
referred  to  as  "UK/US  MOU")  adding  the 
Securities  and  Investments  Board  Ltd.  ("SIB'j 
as  a  signatory. 

2.  Whereas  the  SIB  is  performing  important 
regulatory  functions  delegated  to  it  under  the 
Financial  Services  Act  1986  ("FSA"). 
including  compliance  and  surveillance 
functions  and  oversight  of  compliance  and 
surveillance  functions  performed  by  certain 
United  Kingdom  self  regulating  organisations 
related  to  firms  engaged  in  investment 
business  in  the  United  Kingdom; 

3.  In  consideration  of  the  SIB's  regulatory 
responsibilities  with  respect  to  persons  and 
Recognized  Investment  Exchanges  authorized 
to  do  investment  business  pursuant  to  section 
27(2)  and  37  of  the  FSA,  respectively  and  the 
CFTC's  rules  governing  foreign  futures  and 
option  transactions  in  Part  30  of  its  rules 
which,  among  other  things,  contains 
procedures  for  the  CFTC  to  approve  certain 
foreign  option  products  and  for  granting 
specified  firms  in  foreign  jurisdictions 
engaged  in  transactions  subject  to  Part  30  of 
the  CFTC's  rules  an  exemption  from  the 
application  of  certain  of  the  requirements 
thereunder  based  upon  a  determination  that 
the  regulatory  system  in  effect  in  the  foreign 
jurisdiction  is  comparable  to  the  system  in 
effect  in  the  United  States: 

4.  In  order  to  ensure  that  the  arrangements 
under  the  UK/US  MOU  will  continue  to 
operate  effectively  having  regard  to  the 
regulatory  requirements  in  effect  in  the 
United  States  and  the  United  Kingdom; 
desiring  to  facilitate  the  international  trading 
in  and  enicient  international  clearance  and 
settlement  of  futures  and  options:  and 
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Tl»aiBuidCPTCi 
following; 

(a)  This  Side  LBttar  aancaBiift  nqnMtt  fior 
infonnation  (inchidiag  any  raquMi  for 
Unin«ifi«(»  Kent  la  or  deHverjr  of  the  books 
and  records  of  firms)  tequired  for  the 
purposes  of  enabling  or  assisting  the  SB  and 
the  CFTC  to  fulRU  Ihek  wspsctiw  ftmctiaas 
relating  to  monitoring  conyUsanwith 
applicable  Part  30  ndas  and  tha  tsnnsand 
conditions  of  Orders  issued  by  the  CFTC 
under  Part  30  of  its  rules: 

(i)  To  specified  firms  in  the  United 
Kingdom  exempting  such  firms  from  the 
spplicatiaB  ef  cerMa  of  the  Part  3*  rdes;  or 

(ii)  Relating  to  the  offer  or  sale  to  the 
United  States  of  certain  United  lOngdom 
option  products. 

(b)  As  modified  by  paragraphs  [k\,  [d],  (*) 
and  (f)  below,  the  provisions  of  the  UK/US 
MOU  will  be  deemed  to  apply  to  any  request 
for  information  madsiinder  this  Side  Latter  to 
monitor  compliance  with  the  provisions 
mentioned  in  paragraph  (a)  above  which,  for 
the  purposes  of  this  Sde  Letter,  will  be 
deemed  to  be  legal  rules  or  requirements 
within  the  meaning  of  the  UK/US  MOU. 

(c)  Any  request  for  information  made  under 
this  Side  Letter  will  be  deemed  to  be  in 
compHance  with  paragraphs  Tfa}.  (b)  and  (d) 
of  the  UK/US  MOU  if  such  request  states  that 
it  is  so  made  and  safisfies  the  following 
reqnirementr 

(i)  Where  ever  possible  it  shall  be  in 
writing  but  in  case  of  urgency  it  may  be  oral, 
but  conflrmed  in  writing  within  10  days, 
(ii)  It  shall  clearly  specify  the  foDowing: 
fA)  The  information  required  and,  if 
known,  the  identity  of  the  |>er9on  or  persons 
whose  compliance  with  a  le]|al  rule  or 
requirement  is  being  monitored; 

(B)  The  general  porpctse  for  which  the 
information  is  sought,  indicating  in  particular 
the  legal  rule  or  requirement  pertaining  to  the 
matter  which  is  the  subject  of  the  request: 

(C)  The  ground  for  concern  giving  rise  to 
the  request 

(iii)  The  requested  information  must  be 
reasonably  related  to  the  purpose  for  which 
the  infonnatioa  is  sought. 

(iv)  Where  it  is  apparent  to  the  SIB  or 
CFTC  when  request^  the  information  that 
another  person  "lay  obtain  such  information 
for  a  purpose  other  than  monitoring, 
enforcing  or  securing  compliance  with  the 
legal  rule  or  requirement,  to  the  extent 
permitted  by  the  laws  of  the  United  ICingdom. 
when  the  SIB  is  requesting  the  information,  or 
United  States,  when  the  CFTC  is  requesting 
the  information,  the  SB  or  CFTC  must 
disclose  the  particulars  of  the  person  and  his 
interest 

|d)  For  the  purposes  oi  requests  made 
under  this  Side  Letter,  the  contact  officers 
will  be  Director,  Futures  and  Options 
Divisioa  SIB.  and  Director.  Division  of 
Trading  and  Markets,  CFTC. 

|e)  Where  an  investigation  as  contemplated 
by  paragraph  B  of  the  UK/US  MOU  is 
initiated  on  the  basis  of  information  provided 
pursuant  to  a  request  under  this  Side  Letter, 
the  Director  of  Enforcement  SiB.  or  the 


Director.  DMsiMi  of  EttfOTcemefrt,  CFTCwiO 
giw»  ■■Mgs  t«  his  counterpart  St  the  CFTC  or 
SIBi 

[ft  IsiarflBatiaa  csceiTed  purswnt  to  s 
request  undat  lUs  Side  Letter  may  only  he 
used  csMislant  wMk  the  UK/USMOU  aria 
connection  with  aoy  ComnisaioQ  Ordar 
relaltog  to  Uiiitod  Kinsdsm  firms  or  products 
Issusd  pywMwnt  to  Pit  30  o{  the  Commisstosi 
rules;  ptovided,  however,  is  the  latter  case, 
the  CrrC  wilL  to  the  extent  practicable,  give 
prior  notice  of  such  action  to  the  SIB. 

(gj  This  Side  Letter  will  become  effective 
as  to  any  Order  relating  to  United  Kingdom 
Tirms  or  products  issued  under  Part  30  oTthe 
CommissioR's  rules  opon  the  issuance  by  the 
Commissfon  of  such  an  Order. 

Signed  this  IStfa  day  of  May  1989. 
Securities  and  Investments  Board 
M-Eattins. 

Director— Fvtunt  ami  Options  Divisioa. 
ComraodUjr  FMutes  Trading  CommissiaB 
Andrea  M.  Cbtcoran, 
Director,  Dfriaron  ofTYmfingandMaHiets. 

ExhibH  C-Fona  af  Ceeseat 

In  the  event  that  a  dispute  arises  between 
you  (naaw  dcMtomer  resident  ifv  the  United 
States)  sod  |nanse  of  United  Kingdom  firm| 
«vith  respect  to  transactions  subject  to  Mrt  30 
of  the  Conmodity  Futures  Trading 
Commissioa's  rufes.  vacioes  fomms  may  be 
available  for  resotviag  the  dispute,  including 
coerte  of  competent  hvistfiction  in  the  United 
States  and  United  Kingdom  and  arbitration 
pre^aais  atade  available  both  in  the  United 
States  and  United  Kingdom. 

Ib  the  event  you  wish  to  initiate  an 
arbitration  proceeding  against  this  firm  to 
resolve  such  dispute  under  the  applicable 
rules  of  the  National  Futures  Association 
("NFA")  in  the  United  Stales,  you  hereby 
consent  that  you  will  first  commence 
mediation  or  conciliation  in  accordance  with 
such  procedures  as  may  be  made  available 
by  the  relevant  United  Kingdom  regulator, 
information  on  which  is  provided  to  you 
herewith.  The  outcome  oif  such  United 
Kingdom  mediation  or  conciliation  is 
nonbinding.  You  may  subsequently  accept 
this  resolution,  or  you  may  proceed  either  to 
binding  arbitration  under  the  rules  of  the 
relevant  United  Kingdom  regulator  or  to 
binding  arbitration  in  the  United  States  under 
the  rules  of  NFA.  In  this  connection,  you 
should  know  that  NFA  will  reject  any  request 
for  arbitration  involving  a  claim  arising 
primarily  out  of  dcKvery.  clearing,  settlement 
or  floor  practices  on  any  foreign  exchange.  If 
you  accept  the  mediated  or  conciliated 
resolution  or  elect  to  proceed  to  arbitration, 
or  to  any  other  form  of  binding  resolution, 
under  the  rules  of  the  relevant  United 
Kingdom  regulator  or  foreign  exchange,  you 
will  be  precluded  from  subsequently 
initiating  an  arbitration  proceeding  at  NFA. 

You  may  initiate  an  NFA  arbitration 
proceeding  upon  receipt  of  documentation 
from  the  relevant  United  Kingdom  regulator 

(i)  Evidencing  completion  of  the  mediation 
or  concthation  process  and  reminding  you  of 
your  right  of  access  to  NFA's  arbitration 
proceeding,  or 

(ii)  Representing  that  more  than  nine 
months  have  elapsed  since  you  commenced 


the  mediattan  or  cencifiation  process  and 
that  sadk  pcacess  is  act  yet  complete  and 
remiadiag.]wu  of  yoar  right  of  access  to 
NFA's  ashilrnion  proceeding. 

The  docamentetion  referred  to  above  must 
be  presented  to  NFA  at  the  time  you  initiate 
the  NFA  arbitiation  proceeding.  NFA  will 
exercise  its  discretion  not  to  accept  your 
demand  for  arbitration  absent  such 
documentatioDk 

B^  signing  this  consent,  you  are  not 
waiving  any  other  rights  to  any  other  legal 
remedies  svailabte  under  law. 


Customer 


Date 

Ust  af  Subiecte  in  17  GFR  Part  30 

Commodity  futures. 

Accordingly.  17  CFR  Part  30  is 
amended  as  set  forth  below: 

PART  30— FOREIGN  FUTURES  AND 
FOREIGN  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  Part  30 
continues  to  read  as  follows: 

Authority:  Sees.  2(a)(lKA),  4,  4c  and  8a  of 
the  Commodity  Exchange  Act,  7  U.S.C.  2.  B. 
6caBdl2a(19RZ). 

2.  Appendix  C  to  Part  30  is  amended 
by  adding  the  following  entry  to  read  as 
follows: 

Appendix  C — Foreign  Petitioners 
Granted  Relief  From  the  Application  of 
Certain  of  the  Part  30  Rules  Pursuant  to 

***** 

Firms  designated  by  the  Investment 
Management  Regulatory  Organisation. 
FR  date  and  citation:  May  19. 1980:  54  FR 


(FR  Doc.  89-12000  Filed  5-l»-«9:  8:45  am\ 

8IUJNG  CODE  S3S1-01-W 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdminWration 

21  CFR  Part  ITS 

IDodM  No.  8SF-eoe2] 

indirect  Food  Additives:  Adftjvants, 
Production  Aids,  and  Sanltlzers 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTtON:  Final  niie. 

SUMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  tu  provide  fur 
the  safe  use  of  a  sanitizing  solution 
composed  of  decanoic  acid,  octanoic 
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acid,  lactic  acid,  phosphoric  acid,  a 
.-nixture  of  1-octanesulfonic  acid  and  1- 
octane8ulfonic-2-sulfinic  acid  or  1,  2- 
octanedisulfonic  acid,  the  condensate  of 
four  moles  of 

poiy(oxyethylene)poly(oxypropylene) 
hXodk  copolymers  with  one  mole  of 
ethylenediamine,  and  with  FDftC  Yellow 
No.  5  as  an  optional  ingredient.  The 
sanitizing  solution  is  to  be  used  on  food- 
processing  equipment  and  utensils 
including  dairy-processing  equipment 
This  action  responds  to  a  petition  Tiled 
by  Economics  Laboratory,  Inc. 
dates:  Effective  May  19. 1989;  written 
objections  and  requests  for  a  hearing  by 
June  19, 1989. 

ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane.  Rockville,  MD 
20657. 

FOM  FUirmEII  mrOflMATION  CONTACT: 

Richard  H.  White,  Center  for  Food 
Safety  and  AppHed  Nutrition  (HFF-335), 
Food  and  Dnig  Administration.  200  C 
Street  SW.,  Washington,  DC  20204,  202- 
472-5690. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  March  8, 1985  {50  FR  9521),  FDA 
announced  that  a  petition  (FAP  5H3842) 
had  been  filed  by  Economics 
Laboratory.  Inc.,  St.  Paul.  MN  55102  (the 
name  and  address  of  the  company  have 
been  changed  to  Ecolab  Inc.,  Ecolabl 
Center,  St.  Paul.  MN  55102).  proposing 
that  the  food  additive  regulations  be 
amended  to  provide  iat  the  safe  used  of 
decanoic  acid,  octanoic  acid,  a  mixture 
of  1-octanesulfonic  acid  and  1- 
octanesulfonic-2-8ulfinic  acid,  and  the 
condensate  of  four  moles  of 
poly{oxyethylene)poly(oxypropylene) 
block  copolymers  with  one  mole  of 
ethylenediamine  as  components  of 
sanitizing  solutions  to  be  use  on  food- 
processing  equipment  and  other  food- 
contact  articles. 

Additionally,  in  a  subsequent  notice 
published  in  the  Federal  Register  of 
January  26, 1989  (54  FR  3853),  FDA 
amended  the  previous  filing  notice  to 
make  clear  that  the  sanitizing  solution 
also  contains  lactic  acid,  phosphoric 
acid,  FDftC  Yellow  No.  5,  and  that  the 
mixture  of  1-octanesuIfonic  acid  and  1- 
octanesulfonic-2-8ulfinic  acid  may  also 
contain  l,2-octanedi8ulfonic  acid. 

FDA  has  reviewed  the  safety  of  the 
individual  chemicals  that  are 
components  of  the  sanitizing  solution,  as 
well  as,  the  safety  of  the  starting 
materials.  The  condensate  of  four  moles 
of  poly(oxyethylene)poly(oxypropylene) 
block  copolymers  with  one  mole  of 
ethylenediamine  may  contain  minute 
amoiuits  of  ethylene  oxide  and  1,4- 


dioxane  as  byproducts  of  its  production. 
These  chemical  impurities  have  been 
shown  to  cause  cancer  in  test  animals. 
Residual  amounts  of  reactants  and 
manufacturing  aids,  such  as  ethylene 
oxide  and  1.4-dioxane,  are  commonly 
found  as  contaminants  in  chemical 
products,  including  most  food  additives. 

I.  Detennination  of  Safety 

Under  section  409(c)(3)(A)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348(c)(3)(A)).  the  so- 
called  "general  safety  clause"  of  the 
statute,  a  food  additive  cannot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  The  concept  of  safety 
embodied  in  the  Food  Additives 
Amendment  of  1958  is  explained  in  the 
legislative  history  of  the  provision: 
"Safety  requires  proof  of  a  reasonable 
certainty  that  no  harm  will  result  from 
the  proposed  use  of  an  additive.  It  does 
not  and  cannot  require  proof  beyond 
any  possible  doubt  that  no  harm  will 
result  under  any  conceivable 
circumstance."  H.  Rept.  2284,  85th  Cong., 
2d  Sess.  4  (1958).  This  definition  of 
safety  has  been  incorporated  into  FDA's 
food  additive  regulations  (21  CFR 
170.3(i)).  The  anticancer  or  Delaney 
clause  of  the  Food  Additives 
Amendment  of  1958  (section  409(c)(3)(A) 
of  the  act  (21  U.S.C.  348(c)(3)(A))) 
provides  further  that  no  food  additive 
shall  be  deemed  to  be  safe  if  it  is  found 
to  induce  cancer  when  ingested  by  man 
or  animal. 

In  the  past  FDA  has  often  refused  to 
approve  a  use  of  an  additive  that 
contained  or  was  suspected  of 
containing  even  minor  amounts  of  a 
carcinogenic  chemical,  even  though  the 
additive  as  a  whole  had  not  been  shown 
to  cause  cancer.  The  agency  now 
believes,  however,  that  developments  in 
scientific  technology  and  experience 
with  risk  assessment  procedures  make  it 
possible  for  FDA  to  establish  the  safety 
of  additives  that  contain  a  carcinogenic 
chemical  but  that  have  not  themselves 
been  shown  to  cause  cancer. 

In  the  preamble  to  the  final  rule 
permanently  listing  D&C  Green  No.  6, 
published  in  the  Federal  Register  of 
April  2, 1982  (47  FR  14138),  FDA 
explained  the  basis  for  approving  the 
use  of  a  color  additive  that  had  not  been 
shown  to  cause  cancer,  even  though  it 
contains  a  carcinogenic  impurity.  Since 
that  decision,  FDA  has  approved  the  use 
of  other  color  additives  and  food 
additives  on  the  same  basis. 

An  additive  that  has  not  been  shown 
to  cause  cancer  but  contains  a 
carcinogenic  impurity  may  properly  be 
evaluated  under  the  general  safety 
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clause  of  the  statute  using  risk 
assessment  proceduies  to  determine 
whether  there  is  a  reasonable  certainty 
that  no  harm  will  result  from  the 
proposed  use  of  the  additive. 

The  agency's  position  is  supported  by 
Scott  V.  FDA.  728  F.2d  322  (6th  Cir.  1984). 
That  case  invo)ved  a  challenge  to  FDA's 
decision  to  approve  the  use  of  D&C 
Green  No.  5.  which  contains  a 
carcinogenic  chemical  but  has  itself  not 
been  shown  to  cause  cancer.  Relying 
heavily  on  the  reasoning  in  the  agency's 
decision  to  list  this  color  additive,  the 
U.S.  Court  of  Appeals  for  the  Sixth 
Circuit  rejected  the  challenge  to  FDA's 
action  and  affirmed  the  listing 
regulation. 

II.  Safety  of  Petitioned  Use 

Sanitizing  solutions  are  mixtiu^s  of 
chemicals.  Each  listed  component  in  a 
sanitizing  solution  must  have  a 
functional  effect.  The  subject  sanitizing 
solution  contains  two  short-chain  fatty 
acids— decanoic  acid  and  octanoic  acid. 
In  addition,  the  solution  contains 
phosphoric  acid,  a  mixture  of  1- 
octanesulfonic  acid  and  1- 
octanesulfonic-2-suinnic  acid  or  1,  2- 
octanedisulfonic  acid,  lactic  acid.  FD&C 
Yellow  No.  5.  and  the  condensate  of  four 
moles  of 

poly(Qxyethylene]poly(oxypropylene) 
block  copolymers  with  one  mole  of 
ethylenediamine.  The  functions  of  each 
component  are  described  below. 

A.  Short  Chain  Fatty  Acids 

The  two  short  chain  fatty  acids, 
decanoic  acid  and  octanoic  acid,  are 
antimicrobial  agents  in  the  subject 
sanitizing  solution  and  are  used  in  a 
regulated  sanitizing  solution  listed  in  21 
CFR  178.1010  (b)(27)  and  (c)(22).  On  the 
basis  of  the  data  submitted  in  support  of 
that  regulated  use.  and  the  data 
contained  in  the  food  additive  petition 
submitted  in  support  of  this  sanitizing 
solution,  FDA  finds  that  the  use  of  these 
fatty  acids  in  the  subject  sanitizing 
solution  is  safe. 

B.  Phosphoric  Acid 

Phosphoric  acid  functions  as  a  pH 
stabilizer  in  the  subject  sanitizing 
solution.  Phosphoric  acid  is  listed  in  21 
CFR  182.1073  as  generally  recognized  as 
safe  (GRAS)  for  direct  use  in  food.  On 
the  basis  of  the  data  contained  in  the 
food  additive  petition  submitted  in 
support  of  this  sanitizing  solution  and 
other  available  data.  FDA  finds  that  the 
use  of  phosphoric  acid  in  the  subject 
sanitizing  solution  is  safe. 
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C.  A  Mixture  of  1-Octanesulfonic  Acid 
and  l-Octanesulfonic-2-SuIfinic  Acid,  or 
tJ-Octanedisulfonic  Acid  (OSA 
Mixture) 

This  OSA  mixture  functions  as  a 
surface-active  agent  in  the  subject 
sanitizing  solution.  The  mixture  is  a  40- 
percent  aqueous  solution  of  1- 
octanesulfonic  acid  (25  percent 
minimum]  and  l-octanesulfonic-2- 
sulHnic  acid  or  1,2-octanedisulfonic  acid 
(9.0  percent  maximum).  This  mixture  is 
not  regulated  for  use  in  sanitizing 
solutions.  On  the  basis  of  the  data 
contained  in  the  food  additive  petition 
submitted  in  support  of  this  sanitizing 
solution.  FDA  finds  that  the  use  of  this 
mixture  in  the  subject  sanitizing  solution 
is  safe. 

D.  Lactic  Acid 

Lactic  acid  assists  in  stabiUzing  the 
subject  sanitizing  solution  formulation. 
On  the  basis  of  the  data  contained  in  the 
food  additive  petition  submitted  in 
support  of  this  sanitizing  solution  and 
other  available  data,  FDA  flnds  that  the 
use  of  lactic  acid  in  the  subject 
sanitizing  solution  is  safe. 

E  FD&C  Yellow  No.  5 

FD&C  Yellow  No.  5  functions  as  a 
colorant  in  the  subject  sanitizing 
solution  and  should  be  used  at  levels 
intended  to  perform  its  functional  effect. 
On  the  basis  of  the  data  contained  in  the 
food  additive  petition  submitted  in 
support  of  this  sanitizing  solution  and 
other  available  data,  FDA  Hnds  that  the 
use  of  FD&C  Yellow  No.  5  in  the  subject 
sanitizing  solution  is  safe. 

F.  Ethoxylated  Emulaifier 

FDA  estimates  that  the  petitioned  use 
of  the  condensate  of  four  moles  of 
poly(oxyethyIene]poly(oxypropylene) 
block  copolymers  with  one  mole  of 
ethylenediamine  will  result  in  extremely 
low  levels  of  exposure  to  this  additive. 
This  substance  functions  as  a  defoaming 
agent  in  the  subject  sanitizing  solution. 
The  agency  has  calculated  the  estimated 
intake  of  this  substance  based  on  the 
probable  concentration  of  the  additive 
in  the  daily  diet  from  its  use  on  food- 
processing  equipment  and  utensils.  The 
estimated  daily  intake  for  the  additive  is 
7.0  micrograms  per  person  per  day  for  a 
60-kilogram  person  (2.3  parts  per  billion 
of  the  total  daily  diet). 

FDA  does  not  ordinarily  consider 
chronic  testing  to  be  necessary  to 
determine  the  safety  of  an  additive 
whose  use  will  result  in  very  low 
exposure  levels  (Refs.  1  and  2),  and  the 
agency  has  not  required  such  testing 
here.  However,  the  petitioner  did  submit 
data  from  an  acute  toxicity  test  in  rats. 


No  adverse  effects  were  reported  in  this 
study. 

As  stated  above,  the  condensate  of 
four  moles  of 

poly(oxyethylene)poly(oxypropylene) 
block  copolymers  with  one  mole  of 
ethylenediamine  may  contain  1,4- 
dioxane  and  ethylene  oxide,  substances 
that  have  been  shown  to  cause  cancer  in 
test  animals.  These  impurities  may  be 
present  as  a  result  of  manufacturing 
procedures  used  to  produce  this 
emulsiHer.  Because  the  additive  has  not 
been  shown  to  cause  cancer,  however, 
the  anticancer  clause  does  not  apply  to 
it. 

FDA  has  evaluated  the  safety  of  this 
ethoxylated  emulsifier  under  the  general 
safety  clause,  using  risk  assessment 
procedures  to  estimate  the  upper  bound 
risk  presented  by  1,4-dioxane  and 
ethylene  oxide  that  may  be  present  as 
impurities  in  this  additive.  &ised  on  this 
evaluation,  FDA  has  concluded  that  the 
chemical  is  safe  under  the  proposed 
conditions  of  use. 

The  risk  assessment  procedures  that 
FDA  used  in  this  evaluation  are  similar 
to  the  methods  that  it  has  used  to 
examine  the  risk  associated  with  the 
presence  of  minor  carcinogenic 
impurities  in  various  other  food  and 
color  additives  that  contain  carcinogenic 
impurities  (see,  e.g.,  49  FR 13018, 13019; 
April  2. 1984).  The  risk  evaluation  of  the 
carcinogenic  impiuities  ethylene  oxide 
and  1,4-dioxane  has  two  aspects:  (1) 
Assessment  of  the  worst  case  exposure 
to  the  impurities  firom  the  proposed  use 
of  the  additive;  and  (2)  extrapolation  of 
the  risk  observed  in  the  animal 
bioassays  to  the  conditions  of  probable 
exposure  to  humans. 

1. 1,4-Dioxane.  Based  on  the  fraction 
of  the  daily  diet  that  may  be  in  contact 
with  surfaces  and  articles  containing 
residues  of  the  condensate  of  four  moles 
of  poly(oxyethylene)poly(oxypropylene) 
block  copolymer  with  one  mole  of 
ethylenediamine,  as  well  as  the  level  of 
l,4-<iioxane  that  may  be  present  in  this 
additive,  FDA  estimated  that  the 
hypothetical  worst  case  exposure  to  1,4- 
dioxane  from  the  use  of  this  additive  in 
the  sanitizing  solution  would  not  exceed 
0.07  nanograms  per  person  per  day  (Ref. 
5).  The  agency  used  data  in  a 
carcinogenesis  bioassay  on  1,4-dioxane 
conducted  for  the  National  Cancer 
Institute  (Ref.  4)  to  estimate  the  upper 
bound  level  of  lifetime  human  risk  from 
exposure  to  this  chemical  stemming 
from  the  proposed  use  of  the 
poly(oxyethylene)poly(oxypropylene) 
adduct  of  ethylenediamine  defoamer  in 
the  sanitizing  solution.  The  results  of  the 
bioassay  on  1,4-dioxane  demonstrated 
that  the  material  was  carcinogenic  for 
female  rats  under  the  conditions  of  the 


study.  The  test  material  caused 
significantly  increased  incidences  of 
squamous  cell  carcinomas  and 
hepatocellular  tumors  in  female  rats. 

The  Center  for  Food  Safety  and 
Applied  Nutrition's  Cancer  Assessment 
Committee  reviewed  this  bioassay  and 
other  relevant  data  available  in  the 
literature  and  concluded  that  the 
findings  of  carcinogenicity  were 
supported  by  this  information  on  1,4- 
dioxane.  The  committee  further 
concluded  that  an  estimate  of  the  upper 
bound  risk  from  potential  exposure  to 
1,4-dioxane  stemming  from  the  proposed 
use  of  the 

poly(oxyethylene)poly(oxypropylene) 
adduct  of  ethylenediamine  defoamer 
could  be  calculated  from  the  bioassay. 
The  agency  used  a  quantitative  risk 
assessment  procediue  (linear 
proportional  model)  to  extrapolate  from 
the  dose  used  in  the  animal  experiment 
to  the  very  low  doses  encountered  under 
the  proposed  conditions  of  use.  This 
procedure  is  not  likely  to  underestimate 
the  actual  risk  from  very  low  doses  and 
may,  in  fact  exaggerate  it  because  the 
extrapolation  models  used  are  designed 
to  estimate  the  maximum  risk  consistent 
with  the  data.  For  this  reason,  the 
estimate  can  be  used  with  conHdence  to 
determine  to  a  reasonable  certainty 
whether  any  harm  will  result  from  the 
proposed  conditions  and  levels  of  use  of 
poly(oxyethylene]poly(oxypropylene) 
adduct  of  ethylenediamine. 

Based  on  a  worst  case  exposure  of 
0.07  nanograms  per  person  per  day,  FDA 
estimates  that  the  upper  bound  level  of 
individual  lifetime  risk  from  potential 
exposure  to  1,4-dioxane  from  the  use  of 
this 

poly(oxyethylene)poly(oxypropylene) 
adduct  of  ethylenediamine  defoamer  is 
2.5x10"'*  or  less  than  1  in  400  billion. 
Because  of  the  numerous  conservatisms 
in  the  exposure  estimate,  lifetime- 
averaged  individual  exposure  to  1,4- 
dioxane  is  expected  to  be  substantially 
less  than  the  estimated  daily  intake,  and 
therefore  the  calculated  upper  bound 
risk  would  be  less.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  exposure  to 
1,4-dioxane  that  results  from  the  use  of 
this 

poly(oxyethylene)poly(oxypropylene) 
adduct  of  ethylenediamine  defoamer. 

2.  Ethylene  oxide.  Based  on  the 
fraction  of  the  daily  diet  that  may  be  in 
contact  with  surfaces  containing  the 
poly{oxyethylene)poly(oxypropylene) 
adduct  of  ethylenediamine,  as  well  as 
levels  of  ethylene  oxide  that  may  be 
present  in  the  additive,  FDA  estimated 
the  hypothetical  worst  case  exposure  to 
ethylene  oxide  to  be  0.07  nanograms  per 
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person  per  day  (Ref.  5).  The  agency  used 
data  in  a  carcinogenesis  bioassay  on 
ethylene  oxide  conducted  for  the 
Institute  of  Hygiene,  University  of 
Mainz.  West  Germany  (Ref.  3),  to 
estimate  the  upper  bound  level  of 
lifetime  human  risk  from  exposure  to 
this  chemical  stemming  from  the 
proposed  use  of  this 
poly(oxyethylene)poly(oxypropylene) 
adduct  of  ethylenediamine  defoamer. 
The  results  of  the  bioassay  on  ethylene 
oxide  demonstrated  that  this  material 
was  carcinogenic  for  female  rats  under 
the  conditions  of  the  study.  The  test 
material  caused  significantly  increased 
incidences  of  squamous  cell  carcinoma 
of  the  forestomach  and  carcinoma  in 
situ  of  the  glandular  stomach. 

The  Center  for  Food  Safety  and 
Applied  Nutrition's  Cancer  Assessment 
Committee  reviewed  the  bioassay  and 
other  relevant  data  available  in  the 
literature  and  concluded  that  this 
information  on  ethylene  oxide  supported 
the  Rnding  of  carcinogenicity.  The 
conunittee  fiulher  concluded  that  an 
estimate  of  the  upper  bound  level  of 
lifetime  human  cancer  risk  from 
potential  exposure  to  ethylene  oxide 
could  be  calculated  from  the  bioassay. 

Based  on  a  worst  case  exposure  of 
0.07  nanograms  per  person  per  day,  FDA 
estimates,  using  the  linear  proportional 
model,  that  the  upper  bound  level  of 
individual  lifetime  risk  from  potential 
exposure  to  ethylene  oxide  from  the  use 
of  poly(oxyethylene)poly(oxypropylene) 
adduct  of  ethylenediamine  is  1.3X10"  •"•, 
or  less  than  1  in  8  billion.  Because  of 
numerous  conservatisms  in  the  exposure 
estimate,  lifetime-averaged  individual 
exposure  to  ethylene  oxide  is  expected 
to  be  substantially  less  than  the 
estimated  daily  intake,  and.  therefore, 
the  calculated  upper  bound  risk  would 
be  less.  Thus,  the  agency  concludes  that 
there  is  a  reasonable  certainty  of  no 
harm  frcm  the  exposure  to  ethylene 
oxide  that  results  from  the  use  of  the 
poly(oxyethyIene)poly(oxypropylene) 
adduct  of  ethylenediamine  defoamer. 

G.  Need  for  Specif ications 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amount  of  the  ethylene  oxide 
and  1,4-dioxane  impurities  in  the 
poly(oxyethylene)poly(oxypropylene) 
adduct  of  ethylenediamine  defoamer. 
The  agency  finds  that  a  specification  is 
not  necessary  for  the  following  reasons: 
(1)  Because  of  the  levels  at  which 
ethylene  oxide  and  1,4-dioxane  are 
present  as  byproducts  in  the  production 
of  these  additives,  the  agency  would  not 
expect  these  impurities  to  become 
components  of  food  at  other  than 
extremely  small  levels:  and  (2)  the  upper 


bound  level  of  lifetime  risk  from 
exposure,  even  under  worst  case 
assumptions,  is  very  low,  less  than  1  in 
400  billion  for  1,4-dioxane  and  less  than 
1  in  8  billion  for  ethylene  oxide. 

H.  Conclusion  of  Safety 

FDA  has  evaluated  the  available 
toxicity  data  and  the  exposure 
calculation  for  the  components  of  the 
sanitizing  solution  and  has  determined 
that  they  are  safe  and  effective  for  their 
proposed  use. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  in.l(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

IIL  Environmental  Impact 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  amended  notice  of 
filing  for  FAP  5H3842  (54  FR  3853).  No 
new  information  or  comments  have 
been  received  that  would  affect  the 
agency's  previous  determination  that 
there  is  no  significant  impact  on  the 
human  environment  and  that  an 
environmental  impact  statement  is  not 
required. 
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V.  Filing  of  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  June  19, 1989,  file  with 
the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection. 

Three  copies  of  all  documents  shall  be 
submitted  and  shall  be  identified  with 
the  docket  number  found  in  brackets  in 
the  heading  of  this  document  Any 
objections  received  in  response  to  the 
regulation  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

list  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  Part  176  is  amended 
as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANIT1ZERS 

1.  The  authority  citation  for  21  CITt 
Part  178  continues  to  read  as  foUow.i: 

Authority:  Sees.  201(s),  409.  72  Stat.  1784- 
1788  as  a.-nended  (21  U.S.C.  321(8),  348);  21 
CFR  5.10  and  5.61. 

2.  Section  178.1010  is  amended  by 
adding  new  paragraphs  (b)(36)  and 
(c){31)  to  read  as  follows: 

§  178.1010    Sanitizing  solutions. 

***** 

(b)  *  *  * 

(36)  The  sanitizing  solution  contains 
decanoic  acid  (CAS  Reg.  No.  334-48-5): 
octanoic  acid  (CAS  Reg.  No.  124-07-2): 
lactic  acid  (CAS  Reg.  No.  050-21-5): 
phosporic  acid  (CAS  Reg.  No.  7664-38- 
2):  a  mixture  of  1-octanesulfonic  acid 
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(CAS  Reg.  No.  3944-72-7).  and  1- 
octane8ulfonic-2-8ulflnic  acid  (CAS  Reg. 
No.  113652-56-5]  or  1.2-octanedi8ulfonic 
acid  (CAS  Reg.  No.  1934210):  the 
condensate  of  four  moles  of 
poly(oxyethylene)poly(oxypropylene) 
block  copolymers  with  one  mole  of 
ethylenediamine  (CAS  Reg.  No.  11111- 
34-6):  and  the  optional  in^edient  FD&C 
Yellow  No.  5  (CAS  Reg.  No.  001934210). 
In  addition  to  use  on  food-processing 
equipment  and  utensils,  this  solution 
may  be  used  on  dairy-processing 
equipment 

(c)  •  •  • 

(31)  Solutions  identified  in  paragraph 
(b)(36)  of  this  section  shall  provide, 
when  ready  for  use,  at  least  29  parts  per 
million  and  not  more  than  58  parts  per 
million  decanoic  acid:  at  least  88  parts 
per  million  and  not  more  than  178  parts 
per  million  of  octanoic  acid:  at  least  60 
parts  per  million  and  not  more  than  138 
parts  per  million  of  lactic  acid:  at  least 
256  parts  per  million  and  not  more  than 
512  parts  per  million  of  phosphoric  acid: 
at  least  86  parts  per  million  and  not 
more  than  172  parts  per  million  of  1- 
octanesulfonic  acid:  at  least  51  parts  per 
million  and  not  more  than  102  parts  per 
million  of  l-octane8ulfonic-2-8ulfinic 
acid  or  l,2-octanedi8ulfonic  acid;  and  at 
least  10  parts  per  million  and  not  more 
than  20  parts  per  million  of  the 
condensate  of  four  moles  of 
poly(oxyethylene]poly(oxypropylene] 
block  copolymers  with  one  mole  of 
ethylenediamine.  The  colorant  adjuvant 
FD&C  Yellow  No.  5  shall  not  be  used  in 
excess  of  the  minimum  amount  required 
to  accomplish  the  intended  technical 
effect. 


Dated:  May  10. 1989. 
Arvia  P.  Shroff. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Ooc  80-11992  Filed  5-18-89;  8:45  am] 
MUMQ  COOC  41«e-01-W 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  81 

RIN  1880-AA38 

Qeneral  Education  Provlalone  Act- 
Enforcement 

aqincy:  Department  of  Education. 
action:  Final  rule;  correction. 

SUMMARV:  On  May  5, 1989.  final 
regulations  for  34  CFR  Part  81,  titled 
"General  Education  Provisions  Act — 
Enforcement."  were  published  at  54  FR 
19512.  The  regulations  are  corrected  as 
follows: 


1.  On  page  19515.  in  the  second 
column,  under  §  81.21  Measure  of 
recovery,  the  first  line  is  corrected  to 
read  "(b)  In  the  case  of  a  State  or". 

2.  On  page  19518.  in  the  first  column, 
the  second  line  of  paragraph  (3) 
Ineligible  beneficiaries  is  corrected  to 
read  "example  in  paragraph  (2),". 

3.  On  the  same  page,  in  the  same 
column,  the  second  Une  of  paragraph  (4) 
Ineligible  beneficiaries  is  corrected  to 
read  "example  in  paragraph  (2),". 

ron  nmTNCii  mtohmation  contact: 
Barry  W.  Stevens,  U.S.  Department  of 
Education.  Office  of  the  General 
Counsel,  400  Maryland  Avenue,  SW, 
Room  4091,  FOB-O.  Washington.  DC 
20202; 
Telephone:  (202)  732-2730. 

Authority:  20  U.S.C  1221e-3(a)(l),  1234- 
1234i,  3474(a).  unless  otherwise  noted. 

Nets:  For  an  additional  correction  to  the 
document  cited  in  this  correction,  see  the 
corrections  sections  of  this  issue. 

Dated  May  15.1988. 
Michelle  Eastoo. 
Deputy  Under  Secretory  for 
Intergovernmental  and  Interagency  Affairs. 

[FR  Doc  8»-12021  Filed  5-18-89;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  750 
[Ofn^-60007A;  FRL-3510-2] 

Proceduree  for  Rulemaking  Under 
Section  6  of  the  Toxic  Sutietancec 
Control  Act 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  amending  its 
procedural  regulations,  40  CFR  Part  750, 
Subpart  A,  to  make  it  clear  that  the 
Agency  believes  a  .  alemaking 
proceeding  under  TSCA  section  6  (15 
U.S.C.  2605]  may  begin  with  publication 
in  the  Federal  Register  of  a  notice  of 
proposed  rulemaking  (NPRM).  an 
advance  notice  of  proposed  rulemaking 
(ANPR),  or  notice  of  other  appropriate 
action,  such  as  a  formal  regulatory 
investigation  designed  to  lead  to 
issuance  of  rules  within  a  reasonable 
time.  This  clarification  is  necessary 
because  of  an  opinion  in  United  States 
District  Court  on  October  24, 1086,  in  the 
case  of  Service  Employees  International 
Union  (SEIUJ  v.  Thomas  (D.D.C..  No. 
84-2790). 

DATi:  This  rule  shall  become  effective 
on  July  3, 1989. 


FOn  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl.  Director,  TSCA 
Assistance  Office  (TS-7g9),  Office  of 
Toxic  Substances.  Rm.  EB-44,  401  M  St.. 
SW.,  Washington,  DC  20460.  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  On  June 
17, 1987,  the  Agency  proposed  this 
amendment  at  52  FR  23054.  EPA 
solicited  public  comment  on  the 
proposed  rule,  even  though  it  was 
procedural  in  nature  and  opportunity  for 
public  comment  was  not  required. 
Comments  were  received  and  analyzed. 
The  rule  is  now  promulgated  unchanged 
from  proposal. 

I.  Background  and  Rationale 

Section  21  of  TSCA.  15  U.S.C.  2820, 
provides  that  any  person  may  petition 
EPA.  for  among  other  things,  the 
issuance,  amendment,  or  repeal  of  a  rule 
under  section  4, 6,  or  8  of  TSCA,  15 
U.S.C.  2603,  2605,  or  2607.  EPA  may 
grant  or  deny  the  petition  within  90 
days.  In  pertinent  part,  section  21 
provides  that,  if  EPA  grants  the  petition, 
the  Agency  "shall  promptly  commence 
an  appropriate  proceeding  in 
accordance  with  section  4,  6,  or  8."  If 
EPA  denies  the  petition,  the  petitioner 
may  file  a  civil  suit  in  United  States 
District  Court  to  compel  the  initiation  of 
appropriate  proceedings.  This  suit  must 
be  filed  within  60  days  of  the  denial,  or 
within  60  days  of  the  end  of  the  90-day 
period  if  EPA  does  not  grant  or  deny 
within  the  90-day  period.  In  the  case  of  a 
petition  to  initiate  a  proceeding  for  the 
issuance  of  a  rule,  as  opposed  to 
amendments  or  repeals,  the  petitioner  is 
entitled  to  a  de  novo  proceeding. 

40  CFR  Part  750,  Subpart  A— 
"Procedures  for  Rulemaking  Under 
Section  6  of  the  Toxic  Substances 
Control  Act."  sets  forth  the  Agency's 
requirements  for  informal  rulemaking 
under  TSCA  section  6(a].  This  includes 
such  Agency  obligations  as  the  need  to 
issue  a  NPRM,  provide  opportunity  for 
public  comment,  establish  a  rulemaking 
docket,  and  provide  opportunity  for 
limited  cross-examination.  The  original 
version  of  S  750.2(a]  stated: 

(a)  Each  rulemaking  subject  to  this  part 
shall  begin  with  the  publication  of  a  Notice  of 
Proposed  Rulemaking  in  the  Federal  Register. 

EPA  stated  in  the  preamble  to  the 
proposed  rule  that  it  views  this  language 
merely  as  a  statement  that  the 
procedural  rules  of  Part  750,  Subpart  A, 
apply  after  the  issuance  of  an  NPRM. 
The  United  States  District  Court, 
however,  in  an  October  24, 1986,  opinion 
in  SEIUm,  Thomas  rejected  EPA's  view 
and  assigned  a  more  pervasive  meaning 
to  40  CFR  750.2(a).  The  court  determined 
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that  40  CFR  750.2(a)  requires  a  TSCA 
section  6  proceeding  to  begin  with  a 
NPRM.  Thus,  under  the  court's 
interpretation,  if  EPA  grants  a  TSCA 
section  21  citizen's  petition  for  a  section 
6  rule,  the  Agency  would  need  to  issue 
an  NPRM. 

EPA  believes  the  court's  interpretation 
of  40  CFR  750.2(a)  was  incorrect  and 
unduly  restrictive.  Accordingly,  EPA  is 
amending  40  CFR  750.2(a)  to  provide 
explicitly  that  a  section  6  proceeding 
may  begin  by  the  publication  of  an 
NPRM,  an  ANPR,  or  notice  of  other 
appropriate  action,  such  as  a  formal 
regulatory  investigation  designed  to  lead 
to  issuance  of  a  rule  within  a  reasonable 
time.  This  is  consistent  with  EPA's 
longstanding  interpretation  of  its 
requirements  under  the  procedural  rules. 

Rulemaking  of  necessity  includes  the 
information-gathering  process  that 
begins  well  before  the  issuance  of  a 
proposed  rule.  Under  section  6(a]  of 
TSCA,  the  Agency  needs  extensive  data 
to  make  a  number  of  Hndings  regarding 
toxicity  of  a  chemical  substance  to  be 
regulated,  potential  exposure  to  the 
chemical  substance,  and  the  costs  of 
reducing  risks  from  that  substance. 
Federal  courts  have  acknowledged  that 
rulemaking  commences  before  the 
publication  of  a  notice  of  proposed 
rulemaking.  See,  for  example,  Natural 
Resources  Defense  Council  v.  EPA,  595 
F.  Supp.  1255  (SJ3.N.Y.  1984),  where  the 
court  found  that  EPA  may  use  an  ANPR 
to  initiate  a  rulemaking  proceeding 
under  section  4  of  TSCA.  Further,  EPA 
should  not  be  limited  in  its  discretion  in 
responding  in  section  21  petitions. 
Section  21  provides  only  90  days  to 
respond  to  a  petition.  Only  in  rare 
circumstances  could  EPA  make  a 
commitment,  within  that  time,  that  a 
proposed  rule  should  be  issued. 

II.  Response  to  Comments 

Comments  taking  issue  with  the 
proposed  rule  were  submitted  by  a 
number  of  labor  unions  and 
environmental  groups.  The  unions  and 
environmental  groups  argue  that,  when 
EPA  grants  a  section  21  petition  to  issue 
rules  under  section  6,  the  Agency  must 
issue  a  proposed  rule  and,  therefore,  the 
Agency  should  not  amend  its  regulation. 
EPA  disagrees  with  these  comments  for 
the  reasons  stated  above  and  in  briefs, 
included  in  this  rulemaking  record,  filed 
in  Service  Employees  International 
Union  v.  Thomas  (D.D.C.  No.  84-2790). 

However,  after  consideration  of  these 
comments  and  its  own  position,  EPA  has 
decided  that  this  dispute  need  not  be 
resolved  in  order  to  issue  a  final  rule  in 
this  proceeding.  Rather,  the  amendment 
only  serves  to  divorce  40  CFR  Part  750 
from  this  dispute  by  removing  any 


ambiguity  with  respect  to  the  language 
in  40  CFR  750.2(a).  That  section  as 
amended  cannot  be  interpreted  as  an 
EPA  statement  either  that  a  grant  of  a 
section  21  petition  must  lead  to  a 
proposed  rule  or  that  a  section  6 
proceeding  must  begin  with  a  proposed 
rule.  Whether  TSCA  as  a  whole  may  be 
interpreted  in  that  manner  must  await 
other  legal  proceedings. 

ni.  Administrative  Record 

The  Administrative  Record  for  this 
rulemaking  is  available  to  the  public  in 
the  TSCA  Public  Docket  Office  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays.  The  TSCA  Public 
Docket  Office  is  located  in  Rm.  NE- 
G004,  401  M  St.,  Washington,  DC. 

rv.  Regulatory  Assessment 
Requirements 

This  final  rule  has  been  submitted  to 
the  Offlce  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  It  is  not  a 
"major"  rule  for  purposes  of  that 
Executive  Order,  since  it  will  not  have 
any  significant  effect  on  the  economy. 

Under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  605,  EPA  has  determined  that  this 
rule  would  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  There  is  no  reason  to  believe 
that  it  will  have  any  impact  on  small 
entities. 

This  rule  contains  no  information 
collection  requirements  as  determined 
under  provisions  of  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  3501  et 
aeq. 

list  of  SubjecU  in  40  CFR  Fart  750 

Administrative  practice  and 
procedure.  Environmental  protection, 
Hazardous  materials. 

Dated:  May  10. 1989. 
William  K.  Reilly. 
Administrator. 

Therefore,  40  CFR  Part  750  is 
amended  as  follows: 

PART  750-{  AMENDED] 

1.  The  authority  citation  for  Part  750 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2605. 

2.  Section  750.2  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  750.2    Notice  of  proposad  rulemaking. 

(a)  Each  rulemaking  becomes  subject 
to  this  part  with  the  publication  of  a 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register.  A  proceeding  under 
section  6  of  the  Toxic  Substances 


Control  Act  may  begin,  as  appropriate, 
with  the  publication  in  the  Federal 
Register  of  a  Notice  of  Proposed 
Rulemaking,  an  Advance  Notice  of 
Proposed  Rulemaking,  or  notice  of  other 
action,  such  as  a  formal  regulatory 
investigation  designed  to  lead  to 
issuance  of  rules  within  a  reasonable 
time. 
•        «        *        •        * 

(PR  Doc.  89-12042  Filed  5-18-89;  8;45  amj 
BIUJNQ  COOC  OSOO-SO-H 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Liind  Management 

43  CFR  Part  8365 

RIN  1004-A860 

Pul>lic  Healtti,  Safety  and  Comfort; 
Amendment  of  Regulations  on  Rules 
Of  Conduct  of  Visitors  to  ttie  Pul>Hc 
Lands 

AOENCV:  Bureau  of  Land  Management 
Interior. 

action:  Final  rulemaking. 


;  This  rulemaking  action 
addresses  the  problem  of  cultivation, 
manufacture,  delivery,  distribution, 
trafficking  or  possession  of  controlled 
substances  taking  place  on  the  public 
lands  by  making  those  activities  subject 
to  criminal  penalties. 

EFFECnVE  date:  June  19. 1989. 

address:  Director  (140),  Bureau  of  Land 
Management,  1800  C  Street  NW., 
Washingtoa  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT 

Walter  Johnson.  (202)  653-8815. 

StlPPUEMENTARY  INFORMATION:  When 
regulations  establishing  actions  which 
would  be  subject  to  criminal  penalties 
were  originally  promulgated,  the  drug 
problem  had  not  spread  to  the  public 
lands.  Since  that  time,  law  enforcement 
employees  as  well  as  other  employees  of 
the  Bureau  of  Land  Management  have 
been  encountering  increasing  incidents 
of  cultivation,  manufacture,  delivery, 
distribution,  trafficking  or  possession  of 
controlled  substances.  The  frequency  of 
such  illegal  activities  is  increasing, 
which  impedes  the  proper  management 
and  use  of  the  public  lands.  On  January 
12, 1989,  a  proposed  rulemaking  was 
published  with  a  30-day  comment  period 
(54  FR  1194-1195).  During  the  comment 
period,  one  comment  supporting  the 
proposed  rule  was  received  from  the 
State  of  Utah.  Therefore,  this  final  rule 
is  published  without  change  or  revision 
to  the  rule  as  proposed. 
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Thit  action  aliowi  Bareaa  of  Land 
Managoimnt  law  anfoiunieiit 
employee*  to  addnn  these  violationa  of 
law  approprioteljr  ae  tfaey  carry  out  their 
other  law  enforcemant  dntiea. 

The  prhiiepol  author  of  this 
rulemaking  (s  Walter  fohnson.  Chief, 
Law  Eltfbroemant  and  Resource 
Protection  Operations  Staff,  assisted  by 
Deborah  Lanzone  of  the  Division  of 
Legislation  and  Regulatory 
Management,  both  of  the  Bureau  of  Land 
Management. 

It  is  hereby  determined  that  this 
rulemaking  does  not  constitute  a  maior 
Federal  action  significantly  affecting  the 
quality  of  the  human  anvironment  aiad 
that  no  detailed  statement  pursuant  to 
section  102(2)(C)  of  the  Natitmai 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C])  is  required. 

The  Department  of  the  Interior  has 
determined  diat  Ms  document  i»  not  a 
major  role  ander  Executive  Order  12291 
and  vriA  not  have  a  sipiificant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (9  U.S.C  eoi  et  seq.). 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Ofllce  of  Management 
and  Budget  under  44  U.S.C  3501  et  seq. 

List  of  SubJMli  lot «  CFS  Part  saw 

Penalties,  Public  lands.  Recreation 
and  recreation  areas. 

For  the  reasons  set  out  in  the 
preamble,  43  CFR  Part  8305  is  amended 
as  set  forth  below. 

PART  S960— [AMENOEOI 

1.  The  authority  citation  for  43  CFR 
Part  8360  continue*  to  read  as  follows: 

Authority:  43  V&C,  1701  at  i«^  43  U.&C 
31S2.  U  UAC  1281c  1ft  U.8.C  470  •!  M(^  16 
U.S.C  4801-«2. 16  U.S.C  1241  et  leq. 

2. 43  CFR  8366.1-4  is  amended  by 
redesignating  the  text  of  the  section  as 
paragraph  (a)  and  by  redesignating 
paragraphs  (a)  through  (f)  as  pmn^apha 
(a)  (1)  through  (6)  respectively  and 
adding  paragraph  (b)  to  read: 

18369.1-4    PubRc  heallh,  safety  and 


(b)  No  person  shall  engage  in  the 
following  activities  on  the  public  lands: 

(1)  Cuftivating.  manufacturing, 
delivering,  distributing  or  trafficking  a 
controlled  substance,  as  defined  in  21 
U.S.C.  802(B)  and  812  and  21  CFR  1308.11 
through  19)8.15,  except  when 
distribution  is  made  by  a  licensed 
practitioner  in  accordance  with 
applicable  law.  For  the  purposes  of  this 
paragraph,  delivery  means  the  actual, 
attempted  or  constructive  transfer  of  a 
controlled  substance  whether  or  not 
there  exists  an  agency  relationship;  or 

(2)  Possessing  a  controlled  substance, 
as  defined  in  21  U.S.C.  802(6)  and  Q12 
and  21  CFR  1308.11  through  130&15. 
unless  such  substance  was  obtained, 
either  directly  or  pursuant  to  a  valid 
prescription  or  order  or  as  otherwise 
allowed  by  Federal  or  State  law.  by  the 
possessor  from  a  licensed  practitioner 
acting  in  the  course  of  professional 
practice. 

Michael  A.  Poling. 

Deputy  Asautant  Secretary  of  the  Interior. 

AprU  21 1889. 

[Ht  Dd&  8»-U0a6  Fitad  5-16-80: 8:45  ami 


DEPARTMENT  OF  TRANSPORTATION 

Natlowi  HiglMMy  Traffic  Sirfaty 
Administration 

49  CFR  Part  571 

(Dodcet  No.  81-11;  Notice  261 

Fodaral  Motor  Vohicia  Safety 
Standarda;  Laaipa,  Raflactlva  Davicaa, 
and  Aaaociatod  Equipmant 

AOKNCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Technical  amendment 

aUMMARV:  The  purpose  of  this 
amendment  is  to  correct  an  error  in  the 
Note  to  Figure  3-1  of  the  Federal  motor 
vehicle  safety  standard  on  lighting. 

date:  The  amendment  is  effective  )une 
19, 1989. 

Fon  RiirrNm  inknimation  conrrACT: 

Richard  Van  Iderstine,  Office  of 
Rulemaking.  NHTSA  (202-366-5280). 


SUPMJBMNTAMV INFONMATION:  On  June 
2, 1983,  NHTSA  amended  Motor  Vehicle 
Safety  Standard  No.  108  to  allow  the  use 
of  replaceable  bulb  headlamps  (48  FR 
24690).  As  part  of  that  amendment. 
Figure  3-1  Interchangeability  Drawing 
Headlamp  Bulb  Assembly  was  adopted. 
In  the  Note  for  that  Figure,  a  general 
tolerance  of  plus  or  minus  1  degree  was 
stated  to  apply  to  all  angular  dimensions 
specified  in  Figure  3. 

When  the  agency  re^onded  to 
petitions  for  reconsideration  of  the  June 
rule  on  September  30. 1983  (48  HI  44815). 
Figure  ^1  was  repuUished.  However,  in 
redrawing  the  artwork  for  Figure  3-1, 
the  degree  symbol  mistakenly  became 
the  percent  sirmbd.  so  that  the  general 
tolerance  became  cme  of  plus  or  minus 
one  percent  This  error  passed  unnoticeH 
until  recently.  NHTSA  is  therefore 
publishing  this  technical  amendment  to 
correct  it  Because  the  amendment 
corrects  a  technical  error  and  neither 
imposes  nor  relieves  a  burden  on  any 
regulated  person,  it  may  be  published 
without  prior  notice  or  comment  thereon 
(5  U.S.C.  &S3(b)).  For  the  same  reason,  it 
is  found  for  good  cause  shown  that  an 
effective  date  earlier  than  180  days  after 
issuance  is  in  the  public  interest  and  the 
amendment  is  effective  )une  19. 1989. 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows: 

PART  571— {AMENDED] 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  115  U.S.C  1392. 1401. 1403, 1407: 
delegation  of  aattwrity  at  49  CFR  1.50. 

The  Note  to  Figure  3-1  of  49  CFR 
5n.l08  Motor  Vehicle  Safety  Standard 
No.  108  Lamps,  Reflective  Devices,  and 
Associated  Equipment  is  revised  to  read 
as  follows: 

Note:  Uoless  otherwise  specified,  a  general 
tolerance  of  plus  or  minus  .004  in.  (0.10  mm) 
shall  apply  to  all  linear  dimensions  and  plus 
or  minus  1  degree  shall  apply  to  all  angular 
dimensions  specified  in  Fig.  3. 

Issued  on:  May  IS.  1969. 
Barry  Feirice. 

Associate  Administrator  for  Rulemaking. 
[FK  Doc  89-11988  Filed  5-15-89:  8:45  ami 
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Proposed  Rules 


Federal  Register 
Vol  54.  No.  96 
Friday.  May  19,  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)nc  of  the 
proposed  Issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1475 

Emergency  Livestock  Assistance 

agency:  Commodity  Credit  Corporation, 
USDA. 


action:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
amend  the  regulations  set  forth  at  7  CFT? 
Part  1475  to  allow  eligible  Indian 
livestock  owners  to  participate  in 
livestock  feed  programs  at  the  same 
time  as  they  are  receiving  donated 
Commodity  Credit  Corporation  grain 
under  the  Indian  Acute  Distress 
Donation  Program.  At  the  present  time, 
eligible  Indians  may  receive  assistance 
iind*»r  either  the  Livestock  Feed  Program 
or  the  Indian  Acute  Distress  Donation 
Program  but  not  under  both  programs  at 
the  sa.me  time. 

DATES:  Comments  must  be  received  on 
or  before  August  17, 1989. 

ADDRESSES:  Send  comments  on  this 
proposed  rule  to:  Director,  Emergency 
Operations  and  Livestock  Programs 
Division,  ASCS,  Department  of 
Agriculture,  P.O.  Box  2415,  Washington, 
DC  20013.  All  written  submission  made 
pursuant  to  this  proposed  rule  will  be 
made  available  for  public  inspection  in 
Room  4089A  South  Building,  USDA, 
between  the  hours  of  8:15  a.m.  and  4:45 
p.m.  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT 
Clarence  B.  Domire,  Program  Specialist 
Emergency  Operations  and  Livestock 
Programs  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
United  States  Department  of 
Agriculture,  P.O.  Box  2415,  Washington, 
DC  20013.  Telephone  (202)  447-7673. 
SUPPl^MENTARV  INFORMATION: 

This  proposed  rule  has  been  reviewed 
under  USDA  procedures  established  in 


accordance  with  provisions  of 
Departmental  Regulations  1512-1  and 
Executive  Order  12291  and  has  been 
classified  "not  major".  It  has  been 
determined  that  these  program 
provisions  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

The  title  and  number  of  the  Federal 
•  Assistance  Program  to  which  this 
proposed  rule  applies  are:  Tille — 
Commodity  Loans  and  Purchases, 
Number  10.051  as  found  in  the  Catalog 
of  Federal  Domestic  Assistance. 

An  Environmental  Evaluation  with 
respect  to  the  Livestock  Feed  Program 
has  been  completed.  It  has  been 
determined  that  this  action  is  not 
expected  to  have  any  significant  impact 
on  the  quality  of  human  environment.  In 
addition,  it  has  been  determined  that 
this  action  will  not  adversely  affect 
environmental  factors  such  as  wildlife 
habitat  water  qualify,  and  land  use  and 
appearance.  Accordingly,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Background 

The  regulations  at  7  CFR  part  1475 
currently  set  forth  the  regulations  used 
to  administer  livestock  feed  programs. 
These  programs  are  authorized  by 
section  407  of  the  Agricultural  Act  of 
1949  (the  1949  Act)  as  amended  by  die 
Disaster  Assistance  Act  of  1988. 
Sections  605,  606,  and  607  of  the  1949 
Act  provide  that  the  Secretary  of 
Agriculture  shall  make  one  or  more  of 
certain  specified  programs  available  to 
eligible  livestock  producers  if  a  livestock 
emergency  exists  in  a  State,  county,  or 
area.  These  programs  include  the 
Emergency  Feed  I>rogram  (EFP)  whereby 
livestock  producers  receive  cost  share 
payment  on  purchased  feed  end  the 
Emergency  Feed  Assistance  Program 
(EFAP)  whereby  livestock  producers  can 
purchase  Commodity  Credit  Corporation 
(CGCj-owned  grain  at  reduced  prices. 

The  Indian  Acute  Distress  Donation 


JMI 


Program  (lADDP)  is  administered  in 
accordance  with  section  407  of  the  1949 
Act  the  CCC  Charier  Act,  as  amended; 
and  Executive  Order  11336. 

Authority  to  implement  the  program  is 
delegated  to  the  Administrator, 
Agricultural  Stabilization  and 
Conservation  Service.  The  Bureau  of 
Indian  Affairs,  Department  of  the 
Interior,  may  request  the  program  be 
implemented  upon  a  determination  that 
the  economic  distress  of  the  needy 
members  of  an  Indian  tribe  is  materially 
increased  by  severe  drought  flood, 
hurricane,  blizzard  or  other 
uncontrollable  catastrophe  affecting 
land  utilized  by  members  of  such  tribe 
for  grazing  livestock.  Assistance  is  in 
the  form  of  donated  CCC-owned  feed 
grains  with  freight  and  handling  paid  by 
CCC  to  one  or  more  central  distribution 
points.  The  program  is  administered  at 
the  local  level  by  the  Tribal  Council 
under  the  supervision  of  local 
authorities  of  the  Bureau  of  Indian 
Affairs,  Department  of  the  Inferior. 

At  the  present  time,  Indian  livestock 
owners  who  are  eligible  to  receive 
assistance  under  both  EFP  or  EFAP  and 
the  lADDP  must  choose  to  participate  in 
the  L\DDP  or  in  the  EFP  or  EFAP.  Under 
the  EFP  or  EFAP,  eligible  Uvestock 
owners  can  receive  assistance  on  up  to 
10  pounds  of  feed  grain  equivalent  per 
day  per  animal  unit.  Under  EFP.  they 
can  receive  up  to  50  percent  cost  share 
on  purchases  of  feed  grain,  roughage,  or 
mixed  feeds.  Under  the  EFAP,  eligible 
livestock  producers  can  purchase  CCC- 
owrted  feed  grains  at  50  percent  of  the 
posted  county  price.  Urder  the  lADDP 
eligible  Indian  hvestock  owners  can 
receive  4  pounds  of  donated  CCC- 
owned  feed  grain  per  day  per  animal 
unit 

Representatives  from  various  Indian 
tribes  have  met  with  members  of  their 
congressional  delegations  and  with 
USDA  representatives  regarding 
participation  in  both  the  lADDP  and  in 
the  EFP  or  EFAP.  The  Indian  tribal 
representatives  stated  that  their 
members  should  be  able  to  participate 
in  the  LADDP  and  in  the  EFP  or  EFAP  at 
the  same  time.  It  is  the  opinion  of  these 
representatives  that  the  purpose  of  the 
LADDP  is  not  to  replace  other  existing 
CCC  livestock  feed  programs  but  rather 
the  purpose  of  the  LADDP  is  to  help 
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alleviate  the  economic  distreM  of  needy 
tribal  members. 

This  proposed  rule  would  provide  that 
eligible  Indian  livestock  owners  could 
receive  4  pounds  of  feed  grain  under  the 
lADDP  and  could  also  receive  6  pounds 
of  feed  greia  equivalent  ender  the  EFP 
or  EFAP  provided  Ibey  net  the 
eligibility  re<iiiiremeots  for  those 
programs.  With  this  combinatioa 
eU^)te  IndiaB  Uveetodi  owners  could 
obtain  a  total  of  10  pounds  of  feed  grain 
equivalent  per  aoioial  unit  per  day.  4 
pounds  of  donated  feed  grain  under  the 
lAODP  and  •  pouode  of  feed  pain 
equivalent  under  the  EFP  or  EFAP. 

This  proposed  rule  provides  that  any 
donated  grain  received  by  an  eligible 
Indian  livestock  owner  under  the  lAODP 
win  not  be  considered  as  feed  on  hand 
in  determining  the  Indian  livestock 
producers  eligibility  to  participate  in  the 
EFP  or  EFAP. 

This  proposed  rule  also  provides  that 
for  those  Indian  livestock  owners  who 
are  receiving  4  pounds  of  feed  grain  per 
day  per  animal  unit  under  the  lADDP, 
the  daily  allowance  under  the  EFP  and 
EFAP  win  be  6  pounds  per  day  per 
animal  unit  or  lesser  amount  as  may  be 
determined  by  the  State  or  county  ASC 
committee. 

The  effect  of  this  proposed  rule  is  that 
it  provides  the  eligible  Indian  livestock 
owner  operating  livestock  on 
reservation's  approved  for  the  LADDP  10 
pounds  of  fieed  grain  equivalent  per 
animal  unit  per  day.  That  is  4  pounds  of 
donated  feed  and  the  opportunity  to 
purchase  6  pounds  of  feed  grain 
equivalent  and  be  reimbursed  for  50 
percent  of  the  cost  not  to  exceed  5  cents 
per  pound  or  to  purchase  6  pounds  of 
CCC-owned  grain  at  50  percent  of  the 
posted  county  price.  The  eligible  non- 
Indian  or  Indian  livestock  owner  with  a 
livestock  operation  outside  the 
reservation  would  continue  to  be 
eligible  for  10  pounds  of  feed  grain 
equivalent  per  day  per  animal  unit 
under  either  the  EFP  or  EFAP. 

List  of  Subjects  in  7  CFR  Part  1475 

Assistance  grant  programs — 
agriculture  livestock. 

Proposed  Rule 

Accordingly.  Chapter  XTV  of  Title  7 
Part  1475,  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
to  read  as  followr 

PART  147ft-CMEfWENCY  UVESTOCK 
ASSISTANCE 

1.  The  authority  citation  for  Part  1475 
is  revised  to  read  as  follows: 


Authority:  7  U.S.C  1427,  and  1471-1471):  15 
U.S.C  714b  and  7l4c 

2.  Section  1475.3  is  amended  by 
revising  the  following  definition  to  read 
as  follows: 


11478.3 


"Daily  aUowance"  means  for  all 
livestock,  except  fish  raised  for  food,  10 
pounds  of  feed  grain  equivalent  per  day 
per  animal  onit  or  lesser  amount  as 
determined  by  the  State  or  county 
committee.  For  Indian  owned  livestock 
which  are  eli^bie  for  participation  in 
the  Indian  Acute  Distress  Donation 
Program,  daily  allowance  means  six 
pounds  of  feed  grain  equivalent  per  day 
per  animal  unit  or  lesser  amount  as 
determined  by  the  State  or  county 
committee.  The  daily  allowance  for  fish 
raised  for  food  shall  be  one  percent  of 
the  average  weight  of  all  Hsh  raised  for 
food  owned  by  the  producer. 
***** 

2.  Section  147SJI  is  emended  by 
revising  paragraphs  (d)(5).  (eKl3).  and 
(g)(lXi)(A)  to  read  as  follows. 

S147Sj» 


(d)  *  •  • 

(5)  Any  loss  of  production  otherwise 
computed  shall  be  reduced  due  to  the 
receipt  of  other  government  benefits 
which  are  paid  to  the  owner  for 
livestock  feed  normally  grown  by  the 
owner.  No  reduction  in  loss  of 
production  shall  be  made  for  CCC- 
owned  grain  that  is  donated  to  eligible 
Indian  livestock  owners  under  the 
lADDP.  For  lOSa  no  cost  share 
assistance  shall  be  made  on  loss  of 
production  on  the  same  loss  for  which 
the  producer  received  a  disaster 
payment  in  accordance  with  Part  1477  of 
the  title. 

(e)  •  *  • 

(13)  Any  donated  feed  on  hand, 
except  for  feed  grain  donated  under  the 
Indian  Acute  Distress  Donation 
Program,  and 

(«)(l)(i)  •  *  • 

(A)  The  smaller  of  10  pounds,  or  6 
pounds  for  eligible  Indian  owned 
livestodc  if  the  eligible  Indian  owner  is 
receiving  donated  grain  under  the  Indian 
Acute  Distress  Donation  Program,  per 
day  per  animal  unit,  or  whatever  lesser 
quantity  is  determined  to  be  adequate 
by  the  State  or  county  committee:  times 


Signed  at  WaaUngton.  DC  on  May  15. 
1969. 
Vem  Noppl. 

Aciing  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc  89-12096  Filed  5-18-69:  8:45  am] 
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•nd  Phwt  Health  InepecHon 


9  CFR  Part  92 


[I 


1 


linportaMon  of  Porcine  Semen  from 
China 

AOENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Reopening  of  comment  period 
for  proposed  rule:  notice  of  public 
hearmg. 

tUMMARV:  In  a  document  published  in 
the  Federal  Register  on  March  28.  lOSa 
we  proposed  to  add  specific 
requirements  for  the  importation  of 
porcine  semen  from  China  to  the 
regulations  concerning  importation  of 
animal  semen  from  countries  where 
rinderpest  or  foot-and-mouth  disease 
(FMD)  exists.  In  response  to  several 
requests,  we  are  scheduling  a  public 
hearing  on  the  proposed  rule  to  be  held 
in  Cedar  Rapids,  Iowa.  We  are  also 
reopening  the  comment  period  on  the 
proposed  rule. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  )une 
20,  igee.  The  puUic  hearing  will  be  held 
on  ]une  6, 19C^,  in  Cedar  Rapids,  Iowa. 

AIXMCSSCa:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Helene  R. 
Wright.  Chief,  Regulatory  Analysis  and 
Devek>pment  PPD.  AWIS,  USDA. 
Room  866.  Federal  Building.  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  Number  89-021.  Comments 
received  may  be  inspected  at  USDA. 
Room  1141,  South  Building.  14th  Street 
and  Independence  Avenue  SW.. 
Washington.  DC.  between  8  a.m.  and 
4:30  p.ni.,  Monday  through  Friday, 
except  holidays.  The  public  hearing  will 
be  held  on  )une  6. 1980,  at  the  Sheraton 
Inn-Cedar  Rapids.  Milano  Room,  525 
33rd  Avenue  SW..  Cedar  Rapids.  Iowa 
52404.  '^ 

FOR  FURTHER  INRNtMATION  CONTACT: 

Dr.  Samuel  S.  Richeson.  Senior  Staff 
Veterinarian.  Import-Export  Products 
Staff,  Veterinary  Services,  APHIS. 
USDA.  Room  759,  Federal  Building,  6505 
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Belcrest  Road.  KyatUvilie.  MD  20782. 
(301)  436-8144. 


Background 

The  regulations  in  9  CFR  Part  92  set 
forth,  among  other  things,  the  conditions 
under  whidi  animal  semen  from 
countries  affected  widi  rinderpest  or 
foot-and-mouth  disease  (FMD)  may  be 
imported  into  the  United  States.  These 
requirements  are  contained  in  §  a2.4(d). 
Generally,  these  fequirements  indude 
importation  under  a  United  States 
Department  of  A^ricalture  (USDA) 
permit:  inspection  of  the  donor  animals 
by  a  USDA  veterinarian;  determination 
by  a  USDA  veterinarian  that  the  donor 
animals  have  not  been  exposed  to  or 
vaccinated  against  rinderpest  or  FMD: 
isolation  of  the  donor  animals  at  a 
USDA-approved  facility  beginning  prior 
to  semen  coHectMxi  and  continuing  until 
blood  tests  have  been  completed  with 
negative  results;  and  supervision  by  a 
USDA  veterinarian  of  semen  collection, 
preparation  for  shipment,  and  shipment. 

llie  Animal  and  Rant  Health 
Inspection  Service  (APHIS)  has  recendy 
received  requests  to  import  porcine 
seipen  from  China.  This  is  the  first  time 
importation  of  porcine  semen  from 
China  has  been  requested  since  the 
regulations  were  established.  In 
considering  these  requests,  we  bdieve 
that  requirements  in  addition  to  those 
currently  in  Part  92  are  necessary  to 
ensure  that  such  importations  do  not 
present  a  risk  of  introducing  FMD  or 
other  exotic  diseases  of  livestock  into 
the  United  States. 

On  March  2B,  1989,  we  published  in 
the  Federal  Register  (54  FR  12639-12642, 
Docket  Number  80-021]  a  proposal  to 
add  to  Part  92  certain  requirements 
specifically  designed  for  importation  of 
porcine  semen  frara  China. 

Oiir  proposal  invited  the  submission 
of  written  comments,  which  were 
required  to  be  postmarked  or  received 
on  or  before  April  12, 1969.  We 
subsequendy  reopened  and  extended 
that  comment  period  to  consider 
comments  received  by  May  1, 1989,  in 
another  document  published  in  the 
Federal  RegMar  on  April  14, 1969  (54  FR 
14968,  Dodcet  Number  88-058). 

Public  Hearing  and  Reopening  of 
Comment  Peifod 

In  response  to  several  requests,  we 
are  scheduliqg  a  public  hearing  on  the 
proposed  rule.  We  are  also  reopening 
the  comment  period  on  the  iMt>po8ed 
nde  to  allow  consideration  of  c<xiunents 
received  at  or  in  response  to  the  public 
hearing.  Tlie  new  oomment  period  will 
close  on  June  20. 1989. 

The  public  hearing  will  be  held  in 
Cedar  Rapids,  Iowa.  A  representative  of 


APHIS  will  preside  at  die  public 
hearing,  and  APHIS  representatives  will 
speak  at  the  hearing  regarding  semen 
testing  procedures,  swine  quarantine 
requirements,  and  other  elements  that 
form  the  technical  basis  for  the 
proposed  rule.  Any  interested  person 
may  appear  and  be  heard  in  person,  by 
attorney,  or  by  other  representative. 

The  public  hearing  will  begin  at  10 
a.m.  and  is  scfaedided  to  end  at  5  pjn. 
local  time.  However,  the  hearing  may  be 
terminated  at  any  time  after  it  begins  if 
all  persons  desiring  to  speak  have  been 
heard.  We  request  that  all  persons 
attending  die  public  hearing  register 
with  die  presiding  officer,  and  fill  out  a 
speakers'  registration  card  if  they  wish 
to  speak,  on  the  morning  of  the  hearing 
between  9  a.m.  and  10  a.m.  at  the 
hearing  room.  Registered  speakers  will 
be  beard  in  the  order  of  their 
registration.  Anyone  else  who  wishes  to 
speak  at  die  hearing  vrill  be  heard  after 
the  registered  speakers.  We  ask  that 
anyone  who  reads  a  statement  provide 
two  copies  to  the  presiding  officer  at  the 
hearing. 

If  the  number  of  registered  speakers 
and  other  participants  at  the  hearing 
warrants  it  the  presiding  officer  may 
limit  the  time  for  each  presentation  so 
that  everyone  wishing  to  speak  has  the 
opportunity. 

The  purpose  of  the  hearing  is  to  give 
interested  persons  an  opportunity  for 
oral  presentation  of  data,  views,  and 
arguments.  We  invite  comments 
concerning  the  respective 
responsibilities  of  the  official  veterinary 
organization  of  the  People's  Republic  of 
China  and  of  the  United  States 
Department  of  Agriculture,  isolation  and 
handling  procedures  for  donor  boars, 
and  blood  and  semen  testing 
requirements  for  donor  boars.  Questions 
about  the  content  of  the  proposed  rule 
may  be  part  of  the  commenters'  oral 
presentations.  However,  neither  the 
presiding  officer  nor  any  other 
representative  of  APHIS  will  respond  to 
comments  at  the  hearing,  except  to 
clarify  or  explain  provisions  of  the 
proposed  nde. 

Authority:  7  U.S.C  1622;  19  US.C.  1306;  21 
U.S.C.  102-105,  111,  134a,  134b.  134c,  134d, 
134f,  and  135;  31  U.S.C  9701;  7  CFR  2.17.  2.51. 
and  371.2(d). 

Done  in  Washington,  DC,  this  16th  day  of 
May  1989. 

Laiiy  B.  Sla^ 

A  cting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  89-12097  Tded  5-18-89;  8:45  am] 
MUJNO  COK  S410-S4-M 


DEPARTMENT  OF  TRAMSPORTATION 

Fadoral  Aviation  Adaynistration 

14  CFR  Part  39 

[Docket  Na  B»-MM-62-AO] 

All  woi  UihiTOa  DliacBvaa;  Aarotpatiale 
Modal  Nord  262A  Series  Airplanes 

AOCNCVt  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  Aerospatiale  Model  Nord  262A  series 
airplanes,  which  would  require  a  one- 
time inspection  and  replacement,  if 
necessary,  of  certain  main  landing  gear 
(MLG)  shock  absorber  spherical 
bearings.  This  proposal  is  prompted  by  a 
report  that  the  MLJG  failed  to  lock  and 
the  MLG  collapsed  on  landing.  This 
condition,  if  not  corrected,  could  result 
in  coUapse  of  the  main  landing  gear. 

DATES:  Comments  must  be  received  no 
later  dian  July  7,  ige& 


;  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
62-AD,  17900  Pacific  Highway  SouUi,  C- 
68966,  Seatde.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Aerospatiale,  316  Route 
de  Bayonne,  31060  Toulouse.  Cedex  03. 
France.  Hiis  iidonnation  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle. 
Washington. 

FOR  FURTHBI  RtFORRUTION  CONTACT 

Mark  Quam,  Standardization  Branch. 
ANM-113;  telephone  (206)  431-1978. 
Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
Soudi,  C-68966.  Seatde.  Washington 
98168. 

SUPPIXaKNTARV  MFORSMTKHC 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  idmtify  die  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
,  the  address  specified  above.  All 
^  communications  received  on  or  before 

the  closing  date  for  comments  specified 
i  above  will  be  considered  by  the 
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Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenfers  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-62-AD.**  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

The  Direction  General  de  L' Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  of  France,  in 
accordance  with  existing  provisions  of  a 
bildleral  airworthiness  agreement,  has 
notified  the  FAA  of  an  unsafe  condition 
which  may  exist  on  Aerospatiale  Model 
Nord  262A  scries  airplanes.  There  has 
been  one  report  where  the  left-hand 
main  landing  gear  (MLG)  collapsed  on 
landing.  It  was  subsequently  determined 
that  this  incident  was  due  to  seizure  of 
the  shock  absorber  lower  spherical 
bearing.  This  condition,  if  not  corrected, 
could  lead  to  collapse  of  the  MLG. 

Aerospatiale  has  issued  Nord  262 
Service  Bulletin  No.  32-22,  Revision  2, 
dnted  January  11, 1988,  which  describes 
procedures  for  inspection  of  the  main 
landing  gear  shock  absorber  and  axle 
arm  lower  attachment  fitting  for  certain 
spherical  bearings,  and  replacement,  if 
necessary.  The  Nord  Service  Bulletin 
references  ERAM  Service  Bulletin  32-48 
for  replacement  procedures.  The  DGAC 
has  classified  the  Aerospatiale  Service 
Bulletin  as  mandatory  and  has  issued 
Airworthiness  Directive  No.  87-1708 
addressing  this  subject. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
S  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  airplanes  of  this  model 
registered  in  the  United  States,  an  AD  is 
proposed  that  would  require  a  one-time 
inspection  and  replacement,  if 
necessary,  of  certain  ERAM  main 
landing  gear  shock  absorbers  spherical 


bearings,  in  accordance  with  the  service 
bulletin  previously  mentioned.  Eventual 
replacement  of  all  separable  spherical 
bearing  assemblies  with  a  new  type 
assembly  would  also  be  required. 

It  is  estimated  that  12  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  17 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  estimated  cost  for  the  modification 
kit  is  $2,700.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  to  U.S. 
operators  is  estimated  to  be  $40,560. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenmient.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rale"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Ameniiment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— (AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49U.5.C.  106(8)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  UM. 

939.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Aaraspatiale:  Applies  to  all  Model  Nord 
262A  series  airplanes,  certificated  in  any 


category,  with  ERAM  main  landing  gear 
■hock  ab8orl>er  part  numl>er8: 
— ^11105-002  B  and  higher  dash  numbers 
— 11384-001  and  higher  dash  nuinl)er« 
— 11385-001  and  higher  dash  numlwra 
— ^11685-002  and  h^er  dash  numbers 

Comphance  is  required  as  indicated,  unless 
previously  accomplished.  To  prevent  collapse 
of  the  main  landing  gear  (MLG)  due  to 
defective  shock  absorbers,  accomplish  the 
following: 

A.  Within  30  days  after  the  effective  date 
of  this  AO,  disconnect  the  shock  absorber  in 
accordance  with  Nord  282  Service  Bulletin 
No.  32-22,  Revision  2,  dated  January  11, 1988. 
and  perform  the  appropriate  action  as 
follows: 

1.  If  there  is  no  milled  slot  serving  to 
extract  the  male  spherical  bearing, 
reassemble  in  accordance  with  the  service 
bulletin. 

2.  If  there  is  a  milled  slot,  extract  the  male 
spherical  bearing,  clean  and  visually  inspect 
both  parts  of  the  bearing  assembly  for  cracks 
or  corrosion  in  accordance  with  the  service 
bulletin. 

a.  If  the  assembly  is  found  in  serviceable 
condition,  grease  and  re-install  in  accordance 
with  the  service  bulletin. 

b.  If  the  spherical  bearing  assembly 
extracted  is  found  to  be  cracked  or  corroded 
or  seized,  replace  prior  to  further  flight  with 
new  type  spherical  assembly  in  accordance 
with  ERAM  Service  Bulletin  32-48  or  Nord 
262  Service  Bulletin  32-22. 

B.  Within  60  days  after  the  effective  date  of 
this  AD,  replace  all  separable  spherical 
bearing  assemblies,  described  in  paragraph 
A.2.,  above,  with  the  new  type  spherical 
bearing  assembly,  in  accordance  with  ERAM 
Service  Bulletin  32-48  or  Nord  262  Service 
Bulletin  32-22.  Revision  2.  dated  January  11, 
1988. 

C.  An  alternate  means  of  comphance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  AN'M-llS,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  l>e  forwarded 
thorugh  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  requirements  of  this 
AD. 

All  persons  affected  by  this  directive 
'  who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale,  316  Route  de 
Bayonne.  31060  Toulouse.  Cedex  03, 
France.  These  documents  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South.  Seattle, 
Washington. 
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Issued  ia  Seattle,  Washington,  on  May  & 
1918. 

Damn  M.  Pedenoa. 
Acting  Maoager.  Thmaporl  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  a»-12067  Filed  5-18-80:  8:45  em] 
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14  CFR  Part  71 

[  Atrapaca  Doctot  No.  tS-AWP-T] 

Propoeed  Revision  of  Looq  Beech,  CA, 
Control  Zone 


:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  pn^msed  rulemaking. 

SUmiAWY;  This  notice  prt^oses  to  revise 
the  Long  Beach  control  zone  description 
to  exclude  the  Los  Alamitos,  CA.  control 
zone  area  during  the  hours  when  Los 
Alamitos  is  not  in  use.  This  will  release 
the  area  of  Los  Alamitos  to  public  use 
when  not  activated  by  the  military 
users. 

dates:  Comments  must  be  received  on 
or  before  June  30. 1968. 


;  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Adndnisttation.  Attn:  Manager, 
Airspace  and  IVooedures  Branch,  AWP- 
530,  Docket  Na  ee-AWP-7.  Air  Traffic 
Division.  P.O.  Box  92007.  Worldway 
Postal  Center.  Los  Angeles.  California 

goooa 

The  t^dal  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Western-Pacific  Region.  Federal 
Aviation  Administration,  Room  6W14, 
15000  Aviation  Boulevard.  Lawndale. 
California. 

An  informal  docket  may  also  be 
examined  during  luxmal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
and  Procedures  Branch.  Air  Traffic 
Division  at  the  above  address. 


FOR  nNITNER  ■gOWMATIOIl  CONTACT: 
Daniel  K.  Martin.  Airspace  and 
Procedures  Specialist  Airspace  and 
Procedures  ft-anch.  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard,  Lawndale.  California  90261, 
telephone  (213)  297-0166. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 


supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 

decisions  on  the  proposal  Comments 
are  spedfically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Commtmications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Conunenters  wishing  the 
FAA  to  admowledge  receipt  of  dieir 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
AWP-7."  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  tiie 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  dianged 
in  die  li^t  of  cmnments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Airspace  and 
Procedures  Branch.  Air  TraiEBc  Division, 
at  15000  Aviation  Boulevard.  Lawndale, 
California  90261,  both  before  and  after 
the  closing  date  for  comments.  A  report 
siunmarizing  each  substantive  public 
contact  widi  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

AvailabiUty  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposeii^Rulemaking  (NPRM) 
by  submitting  a  request  to  tiie  Federal 
Aviation  Administration,  Airspace  and 
Procedures  Branch,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  (  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revise  the  description  of  the 
Long  Beach  control  zone.  This  revision 
will  terminate  Long  Beach  control  of  the 
Los  Alamitos  Armed  Forces  Reserve 
Center  Airport  control  zone  when  Los 
Alamitos  is  not  activated,  and  release 
the  Los  Alamitos  airspace  to  public  use 
during  the  hours  of  non-activation  of  Los 
Alamitos  Airport.  Section  71.171  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  Handbook  7400.6E 
dated  January  3, 1989. 


The  FAA  has  detennined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  tmder  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  antidpated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Ad. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

The  Proposed  Ameadment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71]  as  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Audmrity:  49  U.S.C  1348(a).  1354(a).  1510: 
Executive  Order  10854:  48  U.S.C  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983):  14 
CFR  11.89. 

§71.171    [Aiwewdedl 

2.  §  71.171  is  amended  as  follows: 

Long  Beach,  CA  [Revised] 

Within  a  5-mile  radius  of  Long  Beach 
Municipal  Airport  (lat.  33*4907"  N..  long. 
118°09'04"  W).  This  control  zone  is  effective 
during  the  speciHc  dates  and  times 
established  in  advance  by  a  Notice  to 
Airman.  The  effective  dale  and  time  will, 
thereafter,  be  continuously  published  in  the 
"Airport/Facihty  Director>'." 

Issued  is  Los  Angeles,  California,  on  May  2, 
1989. 

Jacqueline  L  Smitli, 

Maoager.  Air  Traffic  Division,  Western- 
Pacific  Region. 

[FR  Doc  89-12055  Filed  5-18-88:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Bureau  of  Alcohol,  Tobacco  and 


27  CFR  Parte  5  and  19 

(Notice  No.  eu;  R«f.  Notice  Na  6S01 

Incieased  Tolerence  in  Alcohol 
Content  for  DiBtlUed  SpMta  Producta 
In  SO  and  100  ml  Bottle  Sbee 

agency:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF),  Treasury. 

action:  Extension  of  comment  period. 

summary:  This  notice  extends  the 
comment  period  for  Notice  No.  680,  a 
notice  of  proposed  rulemaking  (NPRNf), 
published  in  the  Federal  Register  on 
March  22. 1989.  (54  FR 11745).  ATF  has 
received  two  requests  for  an  extension 
of  the  comment  period  in  order  to 
provide  sufficient  time  for  all  interested 
parties  to  respond  to  the  issue 
addressed  in  the  NPRM. 

DATE:  Written  comments  must  be 
received  on  or  before  July  21. 1969. 

AOORIsa:  Send  written  comments  to: 
Chief,  Distilled  Spirits  and  Tobacco 
Branch,  Bureau  of  Alcohol.  Tobacco  and 
Firearms.  P.O.  Box  385.  Washington,  DC 
20044-0385  ATTN:  Notice  No.  esa 

FOR  FURTHBR  INP0IHHAT10N  CONTACT 

Colleen  Then.  Distilled  Spirits  and 
Tobacco  Branch.  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  Washington.  DC 
20226  (202  566-7531). 
aueeLiMeNTAiiv  mromNATioH: 

Beckground 

On  March  22. 1989.  ATP  published 
Notice  No.  680.  a  notice  of  proposed 
rulemaking,  amending  Parts  5  and  19  to 
allow  for  a  0.25  percent  alcohol  by 
volume  (0.5  proof]  drop  below  label 
proof  for  any  products  bottled  in  50  and 
100  ml  size  bottles.  Subsequent  to 
publication  of  Notice  No.  680.  ATF 
received  two  requests  to  extend  the 
close  of  the  comment  period  60  days. 

One  comment  submitted  on  behalf  of 
the  Union  de  Alcools  Eaux-de-Vie  et 
Spiritueux,  requested  the  extension  due 
to  the  fact  that  the  organization  plans  to 
discuss  the  issue  raised  in  the  notice  at 
their  next  meeting,  which  is  not  until 
mid-June.  In  their  letter,  they  stated  that 
the  additional  time  was  necessary  to 
fully  assemble  the  technical  data  to 
provide  meaningful  comments  to  the 
proposal. 

Another  commenter.  the  National 
Association  of  Beverage  Importers 
(NABI),  requested  the  extension  in  order 
to  afford  its  members  sufficient  time  to 
develop  their  respective  positions. 

ATF  finds  the  reasons  mentioned 
above  to  be  valid  and  is.  therefore. 


extending  the  comment  period  until  July 
21.1989. 

Drafting  Information 

The  ai'thor  of  this  document  is 
Colleen  Then.  Distilled  Spirits  and 
Tobacco  Branch.  Bureau  of  Alcohol. 
Tobacco  and  Firearms. 

List  of  Subjects 

27CFRPart5 

Advertising.  Consumer  protection. 
Customs  duties  and  inspection.  Imports. 
Labeling.  Liquors.  Packaging  and 
containers. 

27CFRPartl9 

Administrative  practices  and 
procedures.  Alcohol  and  alcoholic 
beverages.  Authority  delegations. 
Claims,  Chemicals,  Customs  duties  and 
inspection,  Electronic  funds  transfers. 
Excise  taxes.  Exports,  Gasohol.  Imports. 
Labeling.  Liquors.  Packaging  and 
containers.  Puerto  Rico.  Reporting  and 
recordkeeping  requirements.  Research. 
Security  measures.  Spices  and 
flavorings.  Surety  bonds. 
Transportation,  Virgin  Islands. 
Warehouses.  Wine. 

Autliority  and  Issuance 

This  notice  is  issued  under  the 
authority  in  27  U.S.C.  205  and  26  U.S.C 
5301. 

Signed:  May  12. 1988 
Stephen  E.  Higgins, 
Director. 
[FR  Doc.  88-11999  Hied  5-18-69;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  913 

liiinoie  Permanent  Regulatory 
Program;  Removal  of  Condition  (b) 

AOENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

action:  Proposed  rule. 

summary:  OSMRE  is  announcing 
procedures  for  a  public  comment  period 
on  its  intention  to  remove  one  condition 
of  the  Secretary  of  Interior's  approval  of 
the  Illinois  Permanent  Regulatory 
Program  (hereinafter  referred  to  as  the 
Illinois  P'ogram]  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  condition,  located  in 
the  Federal  rules  at  30  CFR  Part 
913.11(b),  requires  Illinois  to  promulgate 
regulations  or  otherwise  amend  the 


Illinois  program  to  require  that  a 
miniitiiim  of  10  meters  (33  feet]  cover  the 
pit  floor  and  the  highest  coal  where  only 
water  was  used  to  isolate  the  coal- 
bearing  material.  An  Illinois  program 
amen(^ent  approved  by  the  Director  on 
October  25, 1988.  eliminated  the  option 
of  covering  coal  seams  with  only  water, 
thus  nullifying  the  need  for  condition  (b). 

This  notice  sets  forth  the  times  and 
locations  that  the  Illinois  program  is 
available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  removal  of  condition  30  CFR 
913.11(b),  and  the  procedures  that  will 
be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  on  June 
19, 1989.  If  requested,  a  public  hearing 
on  the  removal  of  the  condition  will  be 
held  at  1:00  p.m.  on  June  13, 1989; 
requests  to  present  oral  testimony  at  the 
hearing  must  be  received  on  or  before 
4:00  p.m.  on  June  5. 1989. 
AOORESSCS:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Mr. 
James  F.  Fulton,  Director,  Springfield 
Field  Office,  at  the  address  listed  below. 
Copies  of  the  Illinois  program  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays. 

Office  of  Surface  Mining  Reclamation 
and  Eiiforcement,  Springfield  Field 
Office.  600  East  Monroe  Street.  Room  20. 
Springfield.  Illinois  62701.  Telephone: 
(217)  492-4495. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  1100  "L"  Street.  NW., 
Room  5131.  Washington.  DC  20240. 
Telephone  (202)  343-5492. 

Illinois  Department  of  Mines  and 
Minerals,  227  S.  7th  Street,  Room  201. 
Springfield,  Illinois  62706. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Fulton,  Director,  Springfield 
Field  Office;  (217]  492-4495. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

U.  Discussion  of  Removal  of  Condition 

III.  Public  Comment  Procedures 

I.  Background 

On  June  1, 1982.  the  Secretary  of  the 
Interior  conditionally  approved  the 
Illinois  program.  Information  pertinent 
to  the  general  background  of  the  Illinois 
program  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  June  1, 1982,  Federal  Register  47 
FR  23883.  Subsequent  actions 


Federal  Register  /  Vol.  54.  No.  96  /  Friday.  May  19.  1989  /  Proposed  Rules 21631 


concerning  the  condlUoiu  of  approval 
and  program  amendments  are  identified 
at  30  CPK  913.11,  913.15, 913.16.  and 
913.17. 

IL  Discusaiaa  of  Removal  of  Condition 

As  originally  submitted  to  OSMRE. 
the  Illinois  program  at  62  lAC 
1816.103(a)(1)  allowed  for  covering  the 
pit  floor  and  the  highest  coal  seam  with 
a  minimum  of  four  feet  of  water.  While 
the  Secretary  found  that  the  general 
concept  of  covering  with  water  had 
merit  in  isolating  coal-bearing  material 
to  prevent  oxidation,  technical  studies 
up  to  that  point  had  only  demonstrated 
that  9  meters  or  (29-V^  feet)  of  water 
cover  was  effective  in  preventing 
oxidation.  The  Secretary  concluded  that 
covering  with  four  feet  of  water  is  not 
effective  hi  preventing  acid  production. 
Since  adequate  technical  justification 
was  not  provided  for  approving  the 
Illinois  provision,  the  Secretary,  with  the 
State's  concurrence,  imposed  condition 
(b)  on  his  approval  of  the  Illinois 
program. 

As  codified  at  30  CFR  913.11(b], 
condition  (b)  required  the  State  to 
submit  promulgated  regulations  or 
otherwise  amend  its  program  to  require 
a  cover  of  the  pit  floor  and  highest  coal 
seam  with  a  minimum  of  ten  meters  (33 
^eet]  of  water.  It  also  specified  that, 
pending  completion  of  the  above 
requirements,  Illinois  could  not  use  its 
authority  to  approve  covering  with  less 
than  10  meters  of  water. 

In  accepting  the  Secretary's 
conditional  approval.  Illinois  agreed  to 
satisfy  condition  (b)  identified  in  the 
Federal  rules  at  30  CFR  913.11  by  June  1, 
1983.  The  deadline  was  extended 
several  times  by  mutual  agreement 
between  the  Secretary  and  the  State.  By 
notice  published  in  the  Federal  Register 
on  October  30. 1985  (50  FR  45112).  the 
Secretary  extended  the  deadline  to 
March  30. 1985  (50  FR  45112],  the 
Secretary  extended  the  deadline  to 
March  30. 1986,  to  coordinate  with  a 
larger  rulemaking  effort. 

By  letter  dated  March  28, 1986 
(Administrative  Record  No.  IL-1028), 
Illinois  submitted  a  major  regulatory 
reform  package  to  OSMRE.  Accordingly, 
OSMRE  announced  receipt  of  and 
solicited  public  comment  on  the 
proposed  amendments  in  the  Federal 
Register  on  May  9. 1986  (51  FR  23858). 
Illinois  revised  and  resubmitted  the 
amendments  on  May  22, 1987 
(Administrative  Record  No.  IL-1029A). 
OSMRE  announced  the  resubmission  in 
the  Federal  Register  on  June  26, 1987  (52 
(FR  24035],  and  reopened  the  public 
conunent  period.  OSMRE  approved  the 
amendments  as  revised  on  October  25, 
1988  (53  FR  43137].  Contained  within  the 


amendments  were  new  requirements  for 
covering  exposed  coal  seams.  The 
Illinois  program  as  amended  did  not 
allow  covering  the  coal  seam  with 
water,  thus  nullifying  the  need  for 
condition  (b). 

Illinois  repealed  62  lAC  1816.103(a)(1), 
which  originally  required  the  imposition 
of  condition  (b).  At  new  62  lAC 
1816.102(f],  Ulinois  required  exposed 
coal  seams  to  be  adequately  covered 
with  non-toxic  and  noncombustible 
materials. 

Based  on  the  above  findings,  the 
Secretary  believes  the  Illinois  rules 
concerning  the  requirements  for 
covering  exposed  coal  seams  are 
consistent  with  the  Federal  rules  and  the 
condition  of  approval  of  the  Illinois 
program  located  at  30  CFR  913.11(b)  is 
no  longer  required  and  can.  therefore,  be 
removed. 

m.  Public  Cmnments  Procedures 

The  Director  now  seeks  public 
comment  on  the  removal  of  condition  30 
CFR  913.11(b). 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commentor's 
recommendations.  Comments  received 
after  the  time  indicated  under  "DATES" 
or  at  locations  other  than  the  OSMRE 
Springfield  Field  Office  will  not 
necessarily  be  considered  in  the  final 
rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  vtrishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  4:00  p.m.  on  June  5, 1989.  If 
no  one  requests  an  opportunity  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 


Public  Meeting 

If  only  one  person  request  an 
opportimity  to  comment  at  a  hearing,  a 
public  meeting  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSMRE  office 
listed  under  "ADDRESSES"  by  contacting 
the  person  listed  under  "for  further 

INFORMATION  CONTACT."  All  such 

meetings  will  be  open  to  the  public,  and. 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjecto  in  30  CFR  Part  913 

Coal  Mining.  Intergovernmental 
relations,  Surface  mining.  Underground 
mining. 

Date:  May  12. 1989. 
Ronald  C  Recker,  Assistanl  Diraclor. 
Eastern  Field  Operations. 
(FR  Doc.  89-12063  Filed  5-18-89;  8:45  am| 
eiUJNQ  CODE  431IMIS-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Parts  169  and  169a 

[DOG  Instruction  4100.33] 
RIN  0790-AA73 

Commercial  Activities  Program 

AGENCY:  Department  of  Defense. 
ACTION:  Correction  notice. 

summary:  On  Monday,  April  24. 1989.  32 
CFR  Part  169  was  incorrectly  printed  in 
the  final  rule  stage  section  of  the  Unified 
Agenda.  On  page  16570,  in  the  third 
column,  it  was  stated  that,  "32  CFR  Part 
169,  Conunercial  Activities  Program  and 
32  CFR  Part  169a,  Commercial  Activities 
Program  Procedures  are  proposed  to  be 
removed  in  their  entirety."  This 
statement  is  also  in  error.  On  Monday, 
April  3, 1989  (54  FR  13373).  the 
Department  of  Defense  published  the 
final  version  of  32  CFR  Part  169.  On 
April  la  1989  (54  FR  15442).  the 
Department  of  Defense  published  the 
proposed  rule  of  32  CFR  Part  169a.  Both 
CFR  parts  are  still  in  effect. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Dom  Miglionico,  Office  of  the 
Assistant  Secretary  of  Defense 
(Production  and  Logistics]  Installations 
Support  Division,  the  Pentagon. 
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Washington.  DC  20301-800a  telephone 
(202)  325-0537.. 

ItM.  BymiiB. 

Alternate  OSD  Federal  Regitter  Liaiaoa 

Officer.  Department  ofDefente. 

May  IS.  198a 

[FR  Doc  80-UO19  Fited  5-l»-aQ:  8:45  am] 


OEPARTMENT  OF  THE  INTERIOR 
risn  ano  wnaiiTV  avnncv 
50CFRPart17 

Endangered  and  Tlireatened  WNdMe 
and  Plants;  Proposed  Endangered 
Status  for  SalpingostyNs  Coelestlna 
(BartrMi's  bda) 

AOINCY:  Fish  and  Wildlife  Service. 
Interior. 


ACTtON:  Proposed  rule. 


summary:  The  Service  proposes  to 
determine  Salpingoatylia  coeleatina 
(Bertram's  ixia),  a  perennial  herb  in  the 
iris  family  (Iridaceae)  to  be  an 
endangered  species  pursuant  to  the 
Endangered  Spedes  Act  of  1973  (Act), 
as  amended.  This  plant  occurs  only  in 
grassy  pinelands  in  a  0-county  area  of 
northeastern  Florida.  It  is  threatened  by 
habitat  loss  due  to  residential  land 
development,  by  habitat  alteration  due 
to  the  planting  of  dense  stands  of  pine 
for  pulpwood,  and  by  suppression  of 
naturally-occurring  fires  that  formerly 
maintained  open,  grassy  understory 
vegetation  beneath  the  pines. 

This  proposal,  if  made  final,  would 
implement  the  protection  and  recovery 
provisions  afforded  by  the  Act  for 
Bertram's  ixia.  The  Service  seelcs  data 
and  comments  from  the  public  on  this 
proposal. 

OATCS:  Comments  from  all  interested 
parties  must  be  received  by  August  17, 
19B9.  Public  hearing  requests  must  be 
received  by  July  3. 1989. 

AOOmsSES:  Comments  and  materials 
concerning  this  proposal,  and  requests 
for  public  hearing  should  be  sent  to  the 
Field  Supervisor,  Jacksonviile  Field 
Office.  U.S.  Fish  and  Wildlife  Service. 
3100  University  Boulevard  South,  Suite 
12a  Jacksonville.  Florida  32216. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

row  nMTHm  airoiaNATiON  contact: 
David  |.  Wesley.  Field  Supervisor,  at  the 
above  address  (telephone:  804/791-2580 
or  FTS  946-2580). 


SUPeiCMCNTARV  MPORMATION: 

Background 

Salpingoatylia  coeleatina  (Bartram's 
ixia)  is  a  grassy-leafed  herb  belonging  to 
the  iris  family  (Iridaceae).  It  was  seen 
by  WilUam  Bartram.  an  early  American 
naturalist,  on  his  first  trip  to  Florida  in 
the  spring  of  1766.  He  collected  a 
specimen  from  West  of  Kanapaha 
Prairie,  Alachua  County.  (Wonderlin  et 
al.  1980).  His  well-known  Travels 
(published  1791)  mentions  "azure  fields 
of  cerulean  Ixea."  A  plate  in  the  book 
illustrates  the  plant,  which  he  named 
Ixea  coeleatina  (Harper  1959,  pp.  98.99. 
360).  Harper  gave  Bairtram's  locality  as 
"quite  deHnitely  near  the  shore  of  Lake 
Dexter,  Volusia  County."  on  the  SL 
John's  River  (p.  360),  but  Ward  (1979) 
suspected  that  Bartram  had  changed  the 
location  for  literary  effect,  since  the 
plant  has  not  since  been  found  south  of 
Palatka.  Putnam  County.  42  miles  to  the 
north.  Bartram's  scientific  names  for 
plants  have  been  generally  accepted  as 
legitimate  by  botanists  since  Merrill 
(1945)  defended  them. 

After  Bartram.  the  ixia  was 
misidentified  until  1931,  when  John  K. 
Small  of  the  New  York  Botannical 
Garden,  led  by  a  staff  member  of  the 
University  of  Florida,  saw  it  flowering  in 
pine  flatwoods  north  of  Starke,  Bradford 
County.  Small  correctly  identified  the 
plant  as  Bartram's  ixia,  created  a  new 
genus  for  it,  and  corrected  Bartram's 
spelling  of  the  specific  epithet,  resulting 
in  the  name  Salpingoatylia  coeleatina 
(Small  1931,  Ward  1979).  Later,  a  careful 
search  of  major  herbaria  by  Foster 
(1945)  turned  up  several  specimens  of 
Bartram's  ixia  that  had  been  collected  in 
the  nineteenth  century.  Foster  assigned 
the  plant  to  the  genus  Sphenostigma, 
making  it  Sphenostigma  coeleatinum. 
Goldblatt  [1975]  retained  the  species  in 
*he  genus  Sphenoatigma.  Since  then,  the 
type  species  of  Sphenoatigma  (from 
Brazil)  has  been  reassigned  to  the  genus 
Gelasine.  but  other  species  that  had 
been  assigned  to  Sphenostigma  do  not 
belong  in  that  genus.  Under  the  code  of 
botanical  nomenclature,  the  name 
Sphenostigma  can  no  longer  be  applied 
to  Bartram's  ixia  (R.  Goldblatt.  Missouri, 
Botanical  Garden,  St.  Louis,  personal 
communication,  July  1988).  Until  the 
taxonomy  of  this  part  of  the  iris  family  is 
clarified,  Bertram's  ixia  can  be  treated 
as  a  genus,  consisting  of  only  one 
species,  under  Small's  name, 
Salpingoatylia  coeleatina. 

Salpingoatylia  coeleatina  is  a 
perennial  herb,  about  30  centimeters  (1 
foot)  tall.  The  bulb  is  dark  brown,  widi  a 
papery  coating,  well  buried  in  the  .soil. 
The  basal  leaves  are  usually  2  in 
number,  narrowly  linear,  1.5-3 


millimeters  wide  and  20-30  centimeters 
long.  The  flower  stalk  (scape)  rises  from 
the  ground  and  has  a  spathe  with  one  or 
two  flowers.  The  flowers  usually  open  at 
dawn  (by  9  a.m.  if  the  momhig  is  cool), 
usually  closing  by  11  a.m.  (later  if  the 
day  is  cloudy).  The  flowers  are  5 
centimeters  across.  The  six  tepals 
(petals  and  sepals  that  look  alike)  are 
violet  when  they  open,  fading  to  blue 
before  the  wilt.  The  three  stamens  are 
short  and  bright  yellow.  Hie  fruit  is  a 
capsule.  When  flowering,  no  other  plant 
in  the  southeastern  United  States  can  be 
mistaken  for  Bertram's  ixia.  Flowering 
may  start  in  April  (Ward  1979).  In  1987, 
flowering  began  by  early  May,  peaked 
at  Memorial  Day,  and  continued 
sporadically  until  late  June.  In  1988. 
cool,  dry  weather  seemingly  stretched 
out  the  flowering  season  (Martin  1987; 
Peacock  personal  communication  1988). 

Bartram's  ixia  is  native  to  pine 
flatwoods,  with  more  or  less  scattered 
pines  (usually  longleaf.  sometimes  slash) 
rising  above  an  understory  of  wiregrass 
[Ariatida  atricta],  with  other  grasses, 
herbs,  and  low  shrubs.  The  understory 
bums  readily,  and  the  vegetation  is 
highly  adapted  to  fire.  Clewell  (1986) 
uses  the  term  "firelands  communities" 
for  flatwoods  and  similar  fire-dependent 
vegetation.  In  the  past  30  years,  most 
flatwoods  in  northeastern  Florida  have 
been  converted  to  dense  stands  of  slash 
pine  planted  for  pulpwood. 

Observation  of  a  Bartram's  ixia  site 
where  the  flatwoods  vegetation  is  intact 
due  to  prescribed  burning  and  cattle 
grazing  shows  that,  under  these 
conditions,  Bartram's  ixia  flowers  the 
spring  after  a  fire  but  not  in  springs 
following  years  without  fire  (Martin 
1987).  Large  number  of  ixia  flowers  have 
been  observed  in  pine  plantations  where 
the  trees  had  recently  been  cut  and  the 
ground  disturbed  by  logging  equipment. 
Smaller  numbers  of  flowers  have  been 
observed  in  recently-plowed  fire  breaks. 
Since  Bartram's  ixia  plants  do  not 
flower  every  year  under  such 
circumstances,  and  because  the  plants 
are  very  inconspicuous  when  not  in 
flower,  populations  of  the  ixia  may 
remain  unnoticed  until  fire,  logging,  or 
other  disturbance  occurs.  This  limits  the 
accuracy  of  estimates  of  the  ixia's 
abundance  within  its  geographic  range, 
although  the  plant's  tendency  to  occur, 
and  to  flower,  along  the  edges  of  road 
rights-of-way  assures  that  the  plant's 
geographic  range  is  reasonably 
accurately  known.  One  roadside  that 
was  visited  by  botanists  in  1979, 1987, 
and  1988  has  had  flowering  Bartram's 
ixias  each  year  (Wunderlin  et  al.  1980; 
Marin  1987;  Peacock  personal 
communication  1988). 


Federal  Register  /  Vol.  54.  No.  96  /  Friday.  May  19.  1989  /  Proposed  Rules  21833 


Bertram's  ixia  occurs  in  a  limited 
geographic  area  between  Jacksonville. 
St.  Augustine,  and  Gainesville,  Florida, 
including  southern  Duval  County  (where 
the  plant  appears  to  be  nearly 
extirpated),  northern  SL  Johns  County 
west  of  Interstate  95.  Clay  County, 
Putnam  County  north  of  Palatka, 
Bradford  County  north  of  Starice.  and 
Baker  County  south  of  Interstate  10 
(Martin  1987).  Within  its  range. 
Bartram's  ixia  is  restricted  to  pine 
flatwoods  vegetation.  Bartram's  ixia 
appears  to  be  especially  characteristic 
of  soils  with  the  water  table  at  or  near 
the  surface  during  the  winter.  At  one 
site  where  the  native  vegetation  is 
intact,  the  ixia  is  restricted  to  the  grassy 
margins  of  shallow  depressions,  where 
it  occurs  with  the  purple  pitcher  plant 
[Sarracenia  purpurea],  wiregrass.  and 
Aletris  (a  member  of  the  lily  family). 
Small  populations  of  Bartram's  ixia 
occtu-  along  the  grassy  edges  of  rights-of- 
way  of  paved  roads,  usually  with 
AJetria,  Calopogon  orchids,  and  other 
plants  of  wet  areas  (Martin  1987; 
Peacock  personal  communication  1988). 

Herbarium  specimens  and 
observations  (Ward  1979.  Wunderiin  et 
al.  1980)  indicate  that  as  pine  flatwoods 
have  been  converted  to  dense  pine 
plantations,  and  as  fire  suppression  has 
become  increasingly  prevalent  and 
effective,  flowering  Bartram's  ixia  plants 
have  become  fewer.  Some  site 
preparation  methods  associated  with 
forestry  (bulldozing,  root  raking, 
■  bedding,  chopping)  are  likely  to  destroy 
or  damage  Bartram's  ixia  plants  (Krai 
1983).  It  is  possible  that  the  shady 
conditions  of  maturing  pine  plantations 
are  not  favorable  to  the  ixia.  This  is 
certainly  the  case  for  other  fire-adapted 
members  of  the  pineland  flora  (Clewell 
1986). 

Section  12  of  the  Endangered  Species 
Act  of  1973  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51,  was  presented  to  the 
Congress  on  January  9, 1975.  In  this 
report,  Bartram's  ixia,  under  the  name 
Sphenoatigma  coeleatina  (sic),  was 
considered  threatened.  On  July  1, 1975, 
the  Service  published  a  notice  in  the 
Federal  Register  (40  FR  27823)  of  its 
acceptance  of  the  report  as  a  petition  in 
the  context  of  section  4(c)(2)  (now 
section  4(b)(3))  of  the  Act,  as  amended, 
and  of  its  intention  to  review  the  status 
of  the  plant  taxa  contained  within.  On 
December  14, 1980,  the  Service 
published  a  notice  of  review  for  plants 
(45  FR  82480),  which  included 
Sphenostigma  coeleatinum  as  a  category 


2  candidate  (a  taxon  for  «vhich  data  in 
the  Service's  possession  indicate  listing 
is  possibly  appropriate).  A  notice  of 
review  published  on  September  27, 1985 
(50  FR  39526)  maintained  Sphenoatigma 
coelestinum  as  a  category  2  candidate. 
The  proposal  to  list  this  species  as 
endangered  is  based  on  the  information 
available  in  1980,  augmented  by 
searches  for  the  plant  carried  out  by 
Martin  (1987),  with  all  sites  revisited  at 
least  once  by  him  in  1988,  and  by 
Peacock  (personal  communication  1988). 

SecUon  4(b)(3)(B)  of  the  Act.  as 
amended  in  1982.  requires  the  Secretary 
to  make  findings  on  certain  pending 
petitions  within  12  months  of  their 
receipt.  Section  2(b)(1)  of  the  1982 
Amendments  further  requires  that  all 
petitions  pending  on  October  13, 1982, 
be  treated  as  having  been  newly 
submitted  on  that  date.  Tliis  was  the 
case  for  Sphenostigma  coeleatinum, 
because  the  Service  had  accepted  the 
1975  Smithsonian  report  as  a  petition.  In 
October  of  1983, 1984. 1985, 1986, 1987. 
and  1988.  the  Service  found  that  the 
petitioned  listing  of  this  species  was 
warranted  but  precluded  by  other  listing 
actions  of  a  hi^er  priority,  and  that 
additional  data  on  vulnerability  and 
threats  were  still  being  gathered. 
Publication  of  the  present  proposal 
constitutes  the  final  finding  that  is 
required. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(1)  of  the  Act  (16  U.S.C. 
1531  et  aeq.)  and  regulations  (50  CFR 
Part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the  five 
factors  described  in  Section  4(a)(1). 
These  factors  and  their  application  to 
Salpir.gostylis  coelestlna  (Bartram) 
Small  [=Sphenostigma  coelestinum 
(Bartram)  Foster)  (Bartram's  ixia)  are  as 
follows: 

A.  The  present  of  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  arrange.  Bartram's  ixia  is 
restricted  to  pine  flatwoods  in 
northeastern  Florida.  Similar  habitat 
elsewhere  in  Florida  and  other 
southeastern  States  lacks  the  ixia.  In  the 
past  30  years,  nearly  all  of  the  flatwoods 
in  northeast  Florida  have  been 
converted  to  pine  plantation,  with 
densely  planted  slash  pine.  When  the 
trees  mature,  there  is  little  understory 
vegetation.  Planted  pine  stands  are 
burned  only  occasionally,  if  at  alL 
Additionally,  ditching  and  site 
preparation  methods  such  as  bedding 
now  allow  the  successful  planting  of 


pines  on  sites  that  previously  would 
have  been  too  wet.  Clewell  (1986)  noted 
that  some  of  the  understory  plants 
characteristic  of  flatwoods  persist  under 
the  first  crop  of  pines  to  be  planted  on  a 
site,  but  that  "in  subsequent  rotations, 
these  residual  plants  will  be  much  less 
important  or  entirely  absent."  Clewell 
drew  on  three  studies  of  pine 
plantations  within  the  range  of 
Bartram's  ixia,  although  none  was 
known  to  have  this  plant  The  discovery 
of  flowering  populations  of  flowering 
Bartram's  ixia  in  two  recendy  cut-over 
pine  plantations  in  1988  shows  that  the 
plant  can  persist  under  the  first  crop  of 
pines;  however,  experience  with  other 
species  of  the  same  habitat  indicates 
that  the  ixia  will  almost  certainly 
decline  after  the  sites  are  replanted  with 
pines  (Clewell  1986). 

Some  sites  that  once  had  populations 
of  Bartram's  ixia  have  been  converted  to 
pastures,  where  the  plants  do  not 
persist  or  to  miscellaneous  land  uses. 
Near  Starke,  a  junkyard  displaced  a  site 
that  had  been  visited  by  Small 
(Wunderlin  et  al.  1980). 

The  growth  of  the  Jacksonville 
metropoUtan  area  is  a  threat  to 
Bartram's  ixia.  Ilie  plant  was  collected 
in  the  Mandarin  section  of  Duval  County 
(Jacksonville)  in  1960.  but  this  area  is 
now  almost  entirely  residential. 
Bartram's  ixia  is  still  fairly  abundant 
along  paved  roads  in  northwestern  St 
Johns  County  south  of  Jacksonville,  but 
this  area  will  almost  certainly  be 
developed  for  residential  and 
commercial  purposes.  Four  residential/ 
mixed  use  developments  large  enough  to 
require  approval  through  Florida's 
Development  of  Regional  Impact  (DRI) 
process  have  been  proposed  for  this 
area  already.  These  projects  might 
house  as  many  as  143.000  people  within 
20  years  ("Jacksonville  Times-Union", 
August  21, 1988).  The  ixia  is  also  locally 
abundant  in  remnant  flatwoods  around 
Middleburg  and  Orange  Park  in  Clay 
County,  southwest  of  Jacksonville. 
These  areas  are  growing  very  rapidly 
with  an  estimated  32.3  percent  increase 
in  population  from  1982  to  1987  (Moore 
1988).  A  proposed  Jacksonville  outer 
beltway  to  connect  Interstate  95  to 
Interstate  10  through  St  Johns  and  Clay 
Counties  will  pass  through  these  rapidly 
developing  areas,  possibly  further 
accelerating  growth. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  applicable  at  the  present 
time.  Since  this  plant  has  bulbs,  it  may 
be  vulnerable  to  attempts  to  bring  it  into 
cultivation  or  to  "rescue"  it  from  the 
wild. 
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C.  Disease  or pndatkm.  None 
•pparant. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Bartram's  ixia 
is  listed  as  threatened  (as  Sphenostigma 
coehatinum)  by  tiie  Preservation  of 
Native  Flora  of  Florida  Act  (section 
581.185-187.  Fknida  Statutes),  which 
regulates  taking,  transport,  and  sale  trf 
plants  but  does  not  provide  habitat 
protection.  The  E^sdaogered  Species  Act 
will  oObt  additionai  protection  through 
sections  7  and  S.  and  through  recovery 
olanning. 

B.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
restricted  geographic  range  of  this  plant, 
combined  with  extensive  alteration  of 
its  habitat  inoeasaa  the  risks  posed  by 
the  preceding  four  fsctors.  making  it 
likely  that  the  species  oould  become 
extirpated  throughout  most  of  its  range 
in  the  absence  of  otganized 
conservation  efforts. 

The  Service  has  carefully  assessed  the 
best  sdeatific  and  coauaercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
Bartram's  ixla  in  determining  to  propose 
this  rule.  Based  on  this  evaluation,  the 
pceCerred  action  is  to  list  Bartram's  ixia 
as  endangered.  Its  Itmiied  geographic 
range,  combined  with  alteration  of 
nearly  all  of  its  habitat  the  near 
certainty  that  existing  populations  on 
road  edges  «vill  dimioisfa,  and  the 
expansion  of  the  Jacksonville  urban 
area  indicate  that  the  species  is  in 
danger  of  extinction  fai  a  signiHcant 
portion  of  its  range,  and  therefore  fits 
the  Act's  definition  of  endangered. 

Critical  Habitat 

Section  4(aK3]  of  the  Act,  at  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  Bartram's  ixia  at  this 
time.  Federal  agencies  can  be  alerted  to 
the  presence  of  this  species  without  the 
publication  of  critical  habitat 
descriptions  and  maps.  Because 
Bartram's  ixia  is  a  conspicuous  plant 
when  in  flower,  publication  of  critical 
habitat  descriptions  and  maps  might 
increase  the  threat  from  taking  or 
vandalism.  Designation  of  critical 
habitat  affects  only  Federal  agencies. 
No  Federal  agencies  manage  land  with 
Bartram's  ixia.  Navy  facilities  in 
Jacksooville.  at  the  edge  of  the  plant's 
range,  were  searched,  but  no  ixias  were 
found  (Mariin  1987). 


Available  ConservatioB  Meai 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  Usting  encoorages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  'The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  Such  actions  are 
initiated  by  the  Service  following  listing. 
The  protection  required  of  Federal 
agencies  and  the  prohibitions  against 
taking  are  discussed,  in  part  below. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to 
critical  habitat  if  any  is  being  designed. 
Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CFR  Part  402. 
Section  7ta)(4)  requires  Federal  agencies 
to  confer  informally  with  the  Service  on 
any  action  that  is  likely  jeopardize  the 
continued  existence  of  a  proposed 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fiind,  or  cany 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitit  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

The  currently  known  sites  for 
Bartram's  ixia  are  on  private  land  and 
highway  rights-of-way.  The  Florida 
Department  of  Transportation  is  aware 
of  the  approximate  locations  of  the 
populations  of  the  ixia  along  its 
highways,  and  knows  the  precise 
location  of  the  best  such  population.  The 
populations  of  Bartram's  ixia  on  State- 
owned  rights-of-way  may  be  subject  to 
Federal  involvement  if  the  U.S. 
Department  of  Transportation  (Federal 
Highway  Administration)  should   . 
provide  funds  for  maintenance  or 
construction.  The  Florida  Department  of 
Transportation  is  aware  that 
construction  of  an  outer  beltway  for 
Jacksonville  could  affect  the  plant:  at 
the  present  time,  no  Federal  funding  is 
planned  for  the  project  Bartram's  ixia 
may  eventually  be  found  to  occur  on 


Camp  Blending,  which  is  operated  by 
the  Florida  National  Guard.  Federal 
mortgage  programs  may  be  subject  to 
section  7  review,  including  those  of  the 
U.S.  Department  of  Agriculture  (Farmers 
Home  Administration],  Veterans 
Administration,  and  the  U.S. 
Department  of  Housing  and  Viban 
Development  (Federal  Housing 
Administration  loans).  The  supply  of 
electricity  to  new  bousing  developments 
may  be  subject  to  Federal  involvement 
through  Rural  Electrification 
Administration  funding. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 17.B2. 
and  17.63  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  endangered  plants.  All  trade 
prohibitions  of  section  9(a)(2)  of  the  Act 
implemented  by  50  CFR  17.61.  would 
apply.  These  prohibitions,  in  part  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  endangered  plant, 
transport  it  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  to  sell  it  in 
interstate  or  foreign  commerce,  or 
remove  it  from  areas  under  Federal 
jurisdiction  and  reduce  it  to  possession. 
In  addition,  for  listed  plants  the  1988 
amendments  (Pub.  L.  100-478)  to  the  Act, 
prohibit  their  malicious  damage  or 
destruction  on  Federal  lands,  and  their 
removal,  cutting,  digging  up.  or 
damaging  or  destroying  in  knowing 
violation  any  State  law  or  regulation, 
including  State  criminal  tresspass  law. 
Certain  exceptions  can  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  species  under  certain 
circumstances.  The  Service  anticipates 
few  requests  for  permits  because  there 
is  currently  no  known  commercial  trade 
in  Bartram's  ixia.  Requests  for  copies  of 
the  regulations  on  plants  and  inquiries 
regarding  them  may  be  addressed  to  the 
Office  of  Management  Authority,  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
27329,  Central  Station.  Washington.  DC 
20038-7329  (202/343-4955). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
suggestions  from  the  pubUc  or  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposal  are  hereby 
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solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  diereof)  to  Salpingostylis 
coeleatina; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
range  and  habitat  of  this  species  and 
their  possible  impacts  on  it 

Final  promulgation  of  the  regulation 
on  Salpingostylis  coelestina  will  take 
into  consideration  the  comments  and 
any  additicmal  information  received  by 
the  Service,  and  such  communications 
may  lead  to  adoption  of  a  final 
regulation  that  differs  from  this 
proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  pr(q;>osal  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  Fidd  Supervisor, 
Jacksonville  Field  Office,  U.S.  Fish  and 
Wildlife  Service.  3100  University 
Boulevard  South.  Suite  120.  Jacksonville. 
Florida  32216. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  oi  1960.  need  not  be  prepared 
in  connection  with  regulations  adopted 


pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  oudining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25. 1963  (48  FR  49244). 
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List  of  Subjects  In  5t  CFK  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals,  Plants 
(agriculture). 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17.  Subchapter  B  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17-{AMENDE0] 

Proposed  Regulation  Pronulgation 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205, 87  Stat.  884:  Pub. 
L  94-359.  90  Stat.  911:  Pub.  L  95-632.  92  SUt. 
3751:  Pub.  L  96-159.  93  Stat.  1225:  Pub.  L  97- 
304. 96  Stat  1411:  Pub.  L  10(M7a  102  Stat. 
2306;  Pub.  L  100-653. 102  SUt  3825  (16  U.S.C 
1531  et  aeq.y.  Pub.  L  99-625. 100  Stat.  3500. 
unless  otherwise  noted. 

2.  It  is  proposed  to  amend  i  17.12(h) 
by  adding  the  following,  in  alphabetical 
order  under  the  family  Iridaceae.  to  the 
List  of  Endangered  and  Threatened 
Plants: 


§  17.12 
plants. 

*        * 

(h)* 


EfKton9#roQ  md  IhfOAlcncd 


gpociot 


SciontHIc  namo 


CofTnTKMi  nafno 


Historic 
range 


gt^iy 


Whan 
Med 


Critical 


Spea^ 

rules 


Iridaceae— Ms  famly: 


Salplngoslytis  coalesSna  (==Spt)enoBligma    Bartram's  ixia.. 
coatosSnum). 


U.SA(FL)-  E 


NA.. 


NA 


Dated:  March  22. 1969. 
Susan  Reocal 


Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  89-11997  Filed  S-lS-89;  8:45  am) 
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50  CFR  Part  17 

Endangered  and  Threatened  WMdtife 
and  Plants;  Propoaed  Rule  To 
Determine  Neosho  Madtom  (Noturus 
Placldus)  To  Be  a  Threatened  Species 

AOENCV:  Fish  and  Wildlife  Service. 
Interior. 


ACTKNC  Proposed  rule. 


SUMSIARY:  The  Service  proposes  to 
determine  a  Hsh,  the  Neosho  madtom 
[Noturus  placidus],  to  be  a  threatened 
species  under  the  authority  of  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended.  The  madtom  is  currently 
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known  from  the  Neosho  River  (Grand 
River  in  Oklahoma)  drainage,  including 
the  Neosho  River  in  Kansas  and 
Oklahoma,  the  Cottonwood  River  in 
Kansas  and  the  Spring  River  in  Missouri. 
Habitat  destruction  and  modiflcation. 
principally  due  to  impoundments  and 
dredging  activities,  has  decreased  the 
distribution  and  population  of  the 
species  and  isolated  it  into  three 
populations.  Increased  water  demand, 
pollution,  and  continued  habitat 
destruction  threatens  the  Neosho 
madtom.  This  proposal,  if  made  flnal, 
would  implement  protection  provided  by 
the  Act,  make  available  conservation 
measures  implemented  by  the  Act.  and 
identify  the  taxon  as  one  in  need  of 
conservation  to  groups  in  and  outside  of 
the  Federal  Government.  The  Service  is 
requesting  data  and  comments  from 
interested  parties  on  this  proposal. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  July  18, 
1989.  Public  hearing  requests  must  be 
received  by  July  3, 1989. 

AOORESSE8:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  State  Supervisor,  Fish  and 
Wildlife  Enhancement,  215  Soulhwind 
Place,  Manhattan,  Kansas  66502. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
L.  Ronel  Finley,  State  Supervisor,  or 
Daniel  W.  Mulhem,  Endangered  Species 
Coordinator,  at  the  above  address, 
telephone  (913)  539-3474. 

SUPPLEMENTARY  INFORMATION! 

Background 

Gilbert's  (1886)  collection  of  a  Noturus 
specimen  from  the  Neosho  River  near 
Emporia,  Kansas,  apparently  is  the  first 
known  record  of  the  Neosho  madtom 
[Noturus  placidus).  Two  more 
specimens  were  taken  from  the  Neosho 
River  in  Coffey  County  by  the  Kansas 
University  Biological  Survey  in  1912 
(Wagner  et  al.  1964).  Additional 
collections  were  made  in  1951  and  1952 
in  the  Neosho  River  in  Kansas  and 
Oklahoma  and  also  the  Cottonwood 
River  in  Kansas  (Taylor  1969;  Wagner  et 
al.  1984).  Specimens  of  Neosho  madtom 
were  collected  in  the  Spring  River  in 
Kansas  in  1963  and  in  Missouri  in  1964 
(Wagner  et  al.  1984).  The  Cottonwood 
and  Spring  Rivers  are  part  of  the  Neosho 
River  drainage. 

Specimens  also  were  collected  from 
near  the  mouth  of  the  Illinois  River  in 
Sequoyah  County,  Oklahoma,  in  1946 
(Moore  and  Paden  1950).  Subsequent 
collections  in  1948  and  1950  confirmed 
the  presence  of  Neosho  madtom  in  the 
lower  Illinois  River  (Wagner  et  al.  1984). 


These  are  the  only  recorded  occurrences 
of  this  species  outside  of  the  Neosho 
River  drainage.  Moss  (1981)  later  made 
collections  at  three  historical  sites  on 
the  Illinois  River  but  found  no  Neosho 
madtoms.  He  concluded  that 
hypolimnetic  discharges  from  Tenkiller 
Ferry  Dam  may  have  produced 
temperatures  that  were  too  low  for 
successful  reproduction  and  growth  of 
the  species.  It  is  believed  that  the 
species  is  extirpated  from  the  lower 
Illinois  River. 

Sixty-eight  percent  of  the  recent  (since 
1970)  collections  of  this  species  are  from 
21  locations  in  the  Neosho  River 
(Wagner  et  al.  1984).  The  most  upstream 
location  is  in  Lyon  County,  Kansas,  and 
the  most  downstream  is  near  Miami  in 
extreme  northern  Ottawa  County, 
Oklahoma,  indicating  the  species  is 
occupying  at  least  the  northern  portion 
of  its  historic  range.  Although  its 
original  range  included  the  entire 
Neosho  (Grand)  River  drainage 
mainstreams.  Moss  (1981)  was  unable  to 
locate  specimens  in  suitable  habitat 
between  the  reservoirs  along  this  river 
in  Oklahoma,  indicating  that  reservoir 
construction  has  an  adverse  impact  on 
Neosho  madtom  populations. 

Records  of  Neosho  madtom  from  the 
Cottonwood  River  are  from  8  localities 
and  22  collections,  with  the  confiuence 
with  Middle  Creek  near  Elmdale,  Chase 
County,  Kansas,  the  most  upstream 
locality.  Collections  made  in  1983  along 
the  Cottonwood  River  indicate  that  the 
species  is  relatively  stable  in  this  river 
(Wagner  et  al.  1984). 

The  distribution  of  this  species  in  the 
Spring  River  is  limited  to  only  seven 
collections  from  three  localities  (Wagner 
et  al.  1984,  Moss  1981,  Pflieger  1971, 
Branson  et  al.  1970).  Collections  from 
both  Kansas  and  Missouri  were  taken 
very  near  the  State  line. 

The  current  distribution  of  the  Neosho 
madtom  is  restricted  to  the  Neosho 
River  drainage,  including  the  Neosho 
River  in  Kansas  (Lyon.  Coffey, 
Woodson.  Allen,  Neosho,  Labette,  and 
Cherokee  Counties)  and  Oklahoma 
(Ottawa  County),  the  Cottonwood  River 
in  Kansas  (Lyon  and  Chase  Counties], 
and  the  Spring  River  in  Missouri  (Jasper 
County)  and  Kansas  (Cherokee  County). 
Wagner  et  al.  (1984)  estimates  that 
habitat  loss  through  reservoir 
construction  has  eliminated  as  much  as 
one-third  of  the  original  range  of  this 
species. 

The  Neosho  madtom  is  snail,  with 
adults  averaging  less  than  3  inches  long. 
It  is  characterized  by  having  a 
midcaudal  brownish  stripe  of  pigment 
and  a  relatively  deep  body.  The  humeral 
process  is  moderately  long,  with 
somewhat  reduced  serrations  of  the 
pectoral  spine.  The  adipose  fin  is  well 
coimected  with  the  caudal  fin.  The 


mottled  skin  pigment  readily 
distinguishes  this  species  from  other 
congenerics  found  within  its  range 
(Taylor  1960). 

The  species  is  almost  exclusively 
found  in  riffies  (Cross  and  Collins  1975, 
Deacon  1961).  but  exceptions  to  this 
generalization  may  be  observed  during 
early  life  stages  and  during  spawning 
periods.  Moss  (1981)  found  that  the 
Neosho  madtom  demonstrates  a  strong 
selection  for  small  gravel  substrates, 
usually  less  than  1  inch  in  diameter,  and 
are  orJy  abundant  on  riffles  with  %  to 
%-inch  gravel  prevalent.  The  substrate 
must  be  loosely  packed  so  the  madtoms 
can  "wriggle"  down  into  the  gravel. 

Adults  utilize  moderate  to  swift 
currents,  while  juveniles  are  most  often 
found  in  areas  of  low  current.  Juveniles 
are  found  in  depths  from  4  to  39  inches, 
while  adults  tend  to  use  depths  less  than 
12  inches  (Moss  1981).  Wagner  et  al. 
(1984)  found  that  habitat  use  appeared 
to  be  very  specific,  and  suitable  habitat 
was  easy  to  identify.  Moss  (1981) 
speculated  that  spawning  occurs  in  late 
June  and  July  and  that  madtoms  feed 
primarily  on  aquatic  insects. 

On  two  occasions  in  the  recent  past, 
Neosho  madtom  populations  have 
suffered  severe  reductions.  A  drought  in 
1952-56  depleted  Kansas  population 
levels,  but  the  species  subsequently 
returned  to  earlier  levels  of  abundance 
(Deacon  1961).  A  second  reduction  was 
documented  in  1967  when  Cross  and 
Braasch  (1968)  found  the  species  absent 
from  all  tiieir  sample  stations,  which 
were  in  the  Neosho  River  and  at  the 
confluence  of  the  Cottonwood  River  and 
the  South  Fork  of  the  Cottonwood  River. 
The  species  was  locally  abundant  at 
these  same  stations  in  1951  and  1952. 
Cross  and  Braasch  (1968)  attributed  the 
decline  to  numerous  fish  kills  in  1966 
and  1967  caused  by  runo^  from  cattle 
feedlots,  as  well  as  destruction  of 
habitat  by  gravel  dredgers.  Pollution 
laws  regulating  feedlot  runoff  were 
passed  in  1967,  and  stream 
depositization  has  replaced  the  gravel 
substrate  at  these  locations.  Collections 
made  by  Moss  (1981)  in  these  areas 
indicate  that  the  species'  population  has 
returned  to  earlier  levels  of  abundance. 

Dredging  for  sand  and  gravel,  a 
common  practice  in  the  Neosho  River 
drainage,  may  have  drastic  short-term 
effects,  but  over  a  longer  time  period, 
the  species  may  be  able  to  recover  due 
to  the  natural  depositional  process  that 
takes  place  after  the  disturbance  ceases 
(Wagner  et  al.  1984).  Reservoir 
construction  is  a  major  threat  to  the 
species  (Moss  1981).  No  specimens  have 
been  collected  from  five  reservoirs 
constructed  within  the  species'  range, 
and  habitat  inundation  is  assumed  to 
have  caused  local  extirpation.  The  lower 


section  of  the  Neosho  River  in 
Oklahoaa  is  a  series  of  reservoirs  that 
has  eliminated  as  muc^  as  one-third  o£ 
the  ori^nal  range  of  the  species 
(Wagner  et  aL  1984).  Efforts  to  capture 
specimens  fai  suitable  habitat  between 
the  Oklahoma  reservoirs  have  been 
unsuccessfnl  (Mots  1981). 

On  December  3a  1962.  the  Service 
announced  in  the  Federal  Register  (47 
FR  58454)  that  the  Neosho  madtom, 
along  with  146  other  fish  species,  was 
being  considered  for  addition  to  the  List 
of  Endangered  and  Threatened  Wildlife. 
Under  contract  with  the  Service,  a 
status  report  on  the  Neosho  madtom 
was  prepared  by  the  Oklahoma 
Cooperative  Fishery  Research  Unit 
(Wagner  et  al.  1984).  The  species  was 
included  in  the  Service's  September  18, 
1985,  Notice  of  Review  of  Vertebrate 
Wildlife  (50  FR  37958)  as  a  category  1 
species,  indicating  that  the  Service  has 
substantial  biological  data  to  support  a 
proposal  to  list  the  species  as 
endangered  or  threatened. 

Summary  of  Facton  Affiectiiig  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (18  U.S.C.  1531  et  seg.)  and 
regnlaUons  (SO  CFR  Part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  frnth  in  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Neosho  madtom 
[Noturus  placidus]  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range.  Habitat 
modification,  both  existing  and 
potential,  comprises  the  major  threat  to 
the  survival  of  die  Neosho  madtom. 
Deacon  et  al.  (1979)  recognized  the 
species  as  threatened  because  of 
present  or  potential  threats  to  its  habitat 
or  range.  Such  modification  includes, 
among  other  things,  water  diversion, 
impoundment,  reallocation, 
channelization,  flood  control,  water 
pollution,  and  dredging  for  sand  and 
gravel  This  modification  has  resulted  in 
the  complete  destruction  or  curtailment 
of  a  portion  of  the  historic  habitat  and 
modification  of  much  of  the  remaining 
habitat  Wagner  et  al.  (1984)  estimates 
that  one-third  of  the  historic  habitat  of 
the  Neosho  madtom  has  been  lost 
already. 

The  construction  of  reservoirs  causes 
the  inundation  of  riffle  habitat  and 
changes  turbidity,  nutrient  levels,  and 
water  temperatures  downstream.  No 
specimens  have  been  captured  in  a 


reservoir,  and  habitat  immdation  is 
asamned  to  have  caused  local 
extirpatkm  of  the  species  (Moss  1961; 
Wagner  et  aL  1984). 

^orts  to  capture  qwdmens  in 
suitable  habitat  between  reservoirs  in 
Oklahoma  have  been  unsuccessful 
(Moss  1961).  The  lower  section  of  the 
Neosho  (Grand)  River  in  Oklahoma  is  a 
series  of  reservoirs  that  have  eliminated 
as  mudi  as  one-third  of  the  original 
range  of  the  spedes  (Wagner  et  al 
1984).  The  dis^pearance  of  Ne(Mho 
madtoms  from  the  lower  Hlinois  River  in 
Oklahoma  is  attributed  to  hypolimnetic 
dischai:ges  frvm  Tenkiller  Ferry  Dam 
which  produced  temperatures  that  were 
too  low  for  successful  reproduction  and 
growth  of  die  species  (htoss  1981).  The 
construction  of  John  Redmond  Reservoir 
on  the  Neosho  River  in  Kansas 
destroyed  additional  riffle  habitat 

The  increasing  demand  for  water  for 
agricultural  and  municipal  use  will 
continue,  with  a  projected  increase  in 
demand  of  25  percent  over  the  next  50 
years  in  the  Neosho  River  Basin  (Kansas 
Water  Office  1967),  further  impacting 
madtiun  habitat  An  example  of  the 
effects  of  a  decrease  in  flow  occurred 
during  the  drought  of  195^1956  when 
the  Neoaho  River  was  completely 
devoid  of  flowing  water  fm  several 
months.  The  species  suffered  a  dramatic 
decline  and  did  not  become  common 
again  until  the  third  consecutive  summer 
of  continuous  flow  (Deacon  1961). 

The  Soil  Conservation  Service,  U.S. 
Department  of  Agriculture,  has  proposed 
a  project  to  construct  as  many  as  11 
small  dams  within  the  South  Foric 
watershed  of  the  Cottonwood  River. 
Additionally,  the  U.S.  Army  Corps  of 
Engineers  (Corps)  is  investigating  the 
possibility  of  constructing  up  to  112 
small  dams  within  the  Cottonwood  and 
Upper  Neosho  River  watersheds.  The 
Corps  is  also  investigating  the 
possibility  of  reallocating  storage  in 
existing  Federal  reservoirs  in  the 
Neosho  River  basin.  All  of  these  projects 
have  the  potential  to  alter  and/or  reduce 
flows  widiin  the  madtom's  habitat.  The 
Wolf  Creek  Nuclear  Generating  Station, 
near  Burlington,  Kansas,  uses  water 
from  John  Redmond  Reservoir.  To  meet 
the  station's  legal  water  allocation,  the 
elevation  of  the  conservation  pool  will 
have  to  be  increased  in  the  future, 
further  depleting  flows  in  the  Neosho 
River. 

The  Spring  River  drainage  in  Kansas 
and  Missouri  is  rich  in  lead,  zinc,  and 
coal  reserves;  development  of  these 
resources  has  been  extensive  and  can 
be  expected  to  continue.  Documented 
effects  include  stream  pollution  and 
water  depletions  (Spruill  1984).  The 
lower  Spring  River  in  Missouri  has  also 


been  polluted  by  sewage  and  industrial 
effluents  (DieCfenbach  and  Ryck  1978). 
Additionally,  the  Neosho  River  flows 
through  mmierous  oil  fields  in 
southeastern  Kansas,  presenting  the 
threat  of  oil  spills  into  the  river.  Cross 
(personal  communication)  believes  that 
runoff  from  livestock  feedlots  is  still  a 
potential  threat  to  die  species. 

Sand  and  gravel  dredging  has  been 
demonstrated  to  affect  fish  communities 
in  the  lower  Kansas  River,  with  the 
extent  of  the  effects  being  dependent  on 
the  age  and  location  of  the  dredging  site 
(Cross  et  al  1982).  The  short-term 
effects  on  the  Neosho  madtom  of 
dredging  activities  in  streams  utilized  by 
the  species  may  be  drastic,  but  over  a 
longer  time  period  the  species  may  be 
able  to  recover  if  the  sitiiation  is  not 
compounded  by  additional  threats. 

B.  Overutilization  of  commercial, 
recreational,  scientific  or  education 
purposes.  There  is  no  evidence  to 
suggest  overutilization  of  the  Neosho 
madtom  for  any  of  these  purposes. 

C  Disease  or  predation.  There  is  no 
evidence  of  threats  to  the  Neosho 
madtom  frxun  disease.  Efforts  to  improve 
the  sport  fishery  in  the  State  have 
resulted  in  an  increase  in  such  predators 
as  white  bass  [Morone  chrysops]  and 
walleye  [Stizostedion  vitreum)  in  most 
reservoirs,  and  it  is  likely  these 
predators  have  ahto  increased  in  the 
associated  rivers.  It  is  not  Icnown 
whether  predation  on  Neosho  madtom 
has  increased. 

It  is  unknown  what  role  interspecific 
competition  may  play  in  determining 
Neosho  madtom  abundance.  Where  the 
species  occurs  along  with  the  slender 
madtom  [Noturus  exilis)  in  the  Spring 
River,  N.  exilis  is  generally  found  in 
habitat  typically  occupied  by  N. 
placidus,  with  A^.  placidus  found  in  more 
marginal  habitat  (Frank  Cross,  personal 
communication),  the  slender  madtom  is 
not  common  m  the  Neosho  or 
Cottonwood  Rivers  where  the  Neosho 
madtom  is  most  abundant. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  Neosho 
madtom  is  officially  listed  as  threatened 
by  the  State  of  Kansas,  and  endangered 
by  the  States  of  Oklahoma  and 
Missouri.  All  three  States  prohibit  taking 
this  fish  without  a  State  permit.  The 
Kansas  Department  of  Wildlife  and 
Parks  has  designated  portions  of  the 
Cottonwood,  Neosho,  and  Spring  Rivers 
as  critical  habitat  for  the  Neosho 
madtom.  The  Department  also  requires  a 
permit  for  public  actions  in  Kansas 
which  have  the  potential  to  destroy 
individuals  of  an  endangered  or 
threatened  species  of  the  critical 
habitat.  Activities  subject  to  such 
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permits  include  publicly  funded  or  State 
of  federally  assisted  actions,  or  any 
action  requiring  a  permit  from  any  other 
State  or  Federal  agency.  However,  the 
penalty  for  violating  a  Kansas  permit  for 
a  threatened  species  is  only  a  maximum 
fine  of  $500  and/or  30  days  in  jail,  which 
is  probably  not  sufficient  to  deter 
adverse  actions  from  occurring  for  large 
projects.  Federal  actions  are  not  subject 
to  the  State  law  unless  speciHcally 
provided  by  Congress.  Thus,  it  appears 
that  in  some  cases  the  existing 
regulatory  mechanisms  are  inadequate 
to  protect  the  Neosho  madtom.  Federal 
listing  would  provide  additional 
protection  by  requiring  Federal  permits 
for  taking  the  fish  and  by  requiring 
Federal  agencies  to  consult  with  the 
Service  when  projects  they  fund, 
authorize,  or  carry  out  may  affect  the 
species 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
Neosho  madtom  has  recently  exhibited 
severe  population  declines  due  to 
pollution  and  drought  (Deacon  1961: 
Cross  and  Braasch  1968).  While  drought 
is  a  natural  phenomenon,  the  effects  of 
drought  are  intensified  by  human  , 

degradation.  The  species  occupies  a        ' 
very  specialized  macrohabitat.  and  its 
range  has  significantly  decreased  in  the 
last  20  years.  The  spedes'  range  is  now 
divided  into  three  populations:  In  the 
Neosho  and  Cottonwood  Rivers  above 
John  Redmond  Reservoir  in  Kansas,  the 
Neosho  River  below  John  Redmond  Dam 
in  Kansas  and  Oklahoma,  and  the 
Spring  River  in  Kansas  and  Missouri. 
The  imlikelihood  of  individual 
interchcmge  between  populations 
intensifies  the  problems  of  repopulation 
following  rapid  declines. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  Neosho 
madtom  as  a  threatened  species.  The 
original  range  of  the  species  has 
decreased  to  three  populations  ir  three 
rivers.  The  factors  which  brought  the 
species  to  this  condition  are  still 
threatening  it.  Because  the  species 
remains  abundant  in  some  locations,  it 
is  unlikely  the  species  will  become 
extinct  in  the  foreseeable  future. 
Therefore,  endangered  status  is 
considered  inappropriate.  For  reasons 
given  below,  it  is  not  considered  prudent 
to  propose  designation  of  critical 
habitat. 

Critical  Habitat 

Section  4(a](3]  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 


prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  species  which 
is  considered  to  be  critical  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  this  species  at  this  time. 
Although  intentional  taking  of  the 
Neosho  madtom  is  presently  not  known 
to  be  a  problem,  the  species  could  be 
vulnerable  to  this  threat.  The  fish  is 
found  in  very  specialized,  easily 
identifiable  habitat.  Most  of  the 
inhabited  stream  reaches  are  easily 
accessible  by  road,  making  it  very  easy 
for  someone  to  intentionally  poison 
them.  The  Service  believes  that  no 
benefit  to  the  species  can  be  identified 
that  would  outweigh  the  potential 
threats  of  vandalism  which  might  be 
exacerbated  by  the  publication  of  a 
detailed  critical  habitat  description  and 
maps.  All  the  involved  agencies  will  be 
informed  of  the  location  of  the 
populations  of  the  Neosho  madtom  and 
the  importance  of  protecting  this 
species'  habitat.  No  further  notification 
benefits  would  accrue  from  designating 
critical  habitat.  Protection  of  the  species' 
habitat  and  its  proper  management  will 
be  addressed  through  the  recovery 
process  and  through  seciton  7 
consultations.  Therefore,  it  would  not  be 
prudent  to  determine  critical  habitat  for 
the  Neosho  madtom  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal,  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States,  and  requires  that  recovery 
actions  be  carried  out  for  all  listed 
species.  Such  actions  are  initiated  by  the 
Service  following  listing.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a  j  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 


agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in  destruction 
or  adverse  modification  of  proposed 
critical  habitat.  If  a  species  is  listed 
subsequently,  section  7(a)(2)  requires 
Federal  agencies  to  insure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  adversely  affect 
a  listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  involvement  is  expected  to 
include  U.S.  Soil  Conservation  Service 
water  retention  practices  and  U.S.  Army 
Corps  of  Engineers  stream  modification 
practices.  The  Soil  Conservation  Service 
conducts  water  retention  projects  within 
the  watersheds  of  the  three  river 
systems  sustaining  the  madtom.  The 
Corps  of  Engineers  conducts  activities 
and  issues  permits  to  appUcants  for 
activities  such  as  impoundment, 
channelization,  flood  control,  and 
dredging.  The  above  agencies  may  be 
required  to  consult  with  the  Service  on 
such  activities  to  insure  that  they  are 
not  likely  to  jeopardize  the  continued 
existence  of  this  species. 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  and  17.31  set  forth 
a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  threatened 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take,  import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildUfe  that  has  been 
taken  illegally.  Certain  exceptions 
would  apply  to  agents  of  the  Service  and 
State  conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
threatened  wildlife  species  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22. 
17.23,  and  17.32.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  For  threatened  species,  there 
are  also  permits  for  zoological 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act.  In  some  instances, 
permits  may  be  issued  during  a  specified 
period  of  time  to  relieve  undue  economic 
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hardship  that  would  be  suffered  if  such 
relief  were  not  available. 

Public  Comments  Solidtad 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  any  comments  or 
sxiggestions  from  the  public  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  any 
aspect  of  this  proposial  are  hereby 
solicited.  Comments  particularly  are 
sought  concerning: 

(1)  Biological  commercial  trade,  or 
other  relevant  data  concerning  any 
tlireat  (or  lack  thereof)  to  the  Neosho 
madtom; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 

(3)  Additional  information  concerning 
the  range  and  distribution  of  this 
species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the  regulation 
on  the  Neosho  madtom  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  a  final  regulation 
that  differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  the  date  of  the  proposal.  Such 
requests  must  be  made  in  writing  and 
addressed  to  the  State  Supervisor,  Fish 
and  Wildlife  Enhancement,  Manhattan. 
Kansas  (see  ADDRESSES  above). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  of  1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 


pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals,  Hants 
(agriculture). 

Pn^MMed  Regulation  Promulgatioo 
PART  17-{AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  J^ederal 
Regulations,  as  set  fortlrvelow: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

AuOiority:  Pub.  L  93-205.  87  SUt  884:  Pub. 
L  94-359.  90  Stat  911;  Pub.  L  95-^3Z  92  Stat 
3751;  Pub.  L  96-159,  93  SJat  1225:  Pub.  L  97- 
304,  96  Stat.  1411;  Pub.  L  100-(7a  102  Stat 
2306;  Pub.  L  100-653. 102  Stat  3825  (16  U.S.C. 
1531  et  seq.)\  Pub.  L  99-625. 100  Stat  350a 
unless  otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.12(h) 
by  adding  the  following,  in  alphabetic 
order,  under  "FISHES",  to  the  list  of 
Endangered  and  Threatened  Wildlife: 

§17.11    Endangered  and  thftaned 
puHiia. 

***** 

(h)  •  •  • 
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Dated  Much  22, 1980. 
limn  ITirrii  I  ■mnn. 
Acting  Asaittant  Secretary  for  Piah  and 
Wildlife  and  Parka. 
(FR  Doc.  60-11998  Filed  5-18-80: 8:45  am] 

MLLMQ  COM  4Sie-M-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoepherlc 
Administration 

SOCFRPartSSO 

[Doctot  Na  N8M-tia4) 

Atlantic  See  SceHop  Flohery 

AOmcv:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Proposed  rule. 


:  NOAA  issues  this  proposed 
rule  for  comment  on  Amendment  3  to 
the  Fishery  Management  Plan  for  the 
Atlantic  Sea  Scallop  Fishery  (FMP). 
These  proposed  regulations  set  forth  the 
proposal  of  Amendment  3  that  all 
vessels  must  offload  sea  scallops  within 
a  12-hour  time  window  each  day  as 
follows: 


State  of  oeioedhfig 


ME  and  NH 

MA.RiandCT 

NY,  NJ.  OE.  MO  and  VA 
t«C.  SC  QA  and  FL 


Period 


7  a.in.  Id  7  pjii 
5  a.m.  to  S  p.m. 

8  a.m.  to  8  p.m. 
12  noon  to  12 


The  purpose  of  Amendment  3  is  to 
improve  compliance  with  the  meat 
count/shell  height  standards  of  the  FMP 
by  implementing  a  mandatory  structure 
for  the  offloading  of  harvested  scallops. 
Amendment  3  is  also  designed  to 
enhance  the  efficiency  and  effectiveness 
of  NMFS  enforcement  efforts  in  the 
Atlantic  sea  scallop  fishery. 

DATi:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  June  20, 
1989. 

ADOmsses;  Comments  on  the  proposed 
rule  should  be  sent  to  Richard  Roe, 
Regional  Director,  National  Marine 
Fisheries  Service,  Northeast  Regional 
Office,  One  Blackburn  Drive, 
Gloucester,  MA  01930.  Marii  the  outoide 


of  the  envelope  "Comments  on  the 
Scallop  Regulations." 

Copies  of  the  amendment,  the 
environmental  assessment,  and  the 
regulatory  impact  review/initial 
regulatory  flexibility  assessment  (RIR/ 
IRFA)  are  available  from  Douglas  G. 
Marshall.  Executive  Director.  New 
England  Fishery  Management  Council. 
Suntaug  Office  Parle  6  Broadway, 
Saugus.  MA  01906. 


TON  RinrncN  mtonmation  contact: 
Patricia  A.  KnrkuL  ScaUop  FMP 
Coordinator.  Plan  Administration 
Branch.  NMFS  Northeast  Regional 
Office.  506-281-0331. 
ARV 


Background 

The  FMP  was  developed  by  the  New 
England  Fishery  Manajpnnent  Cotmdl 
(Council]  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act),  16 
U.S.C  1801  et  aeq.  The  FMP  was 
approved  by  the  Secretary  of  Commerce 
(Secretary)  and  implemented  by  final 
regulations  effective  August  13. 1982  (47 
FR  35990).  The  FMP  has  been  amended 
three  times — twice  by  the  Council  and 
once  by  the  Secretary.  Amendment  1 
became  effective  November  6. 1985  (50 
FR  46069];  Secretarial  Amendment 
superseding  Amendment  1  became 
effective  January  14, 1987  (52  FR  1462): 
and  Amendment  2  became  effective 
June  23, 1988  (53  FR  23634).  Amendment 
3  and  proposed  regulations  for  its 
implementation  were  transmitted  by  the 
Council  to  the  Secretary  for  review  on 
April  7, 1989.  Under  authority  of  section 
304(a)(l](D)(i)  of  the  Magnuson  Act,  as 
amended,  16  U.S.C  1854(8)(l)(D)(i),  the 
proposed  regulations  submitted  by  the 
Council  have  been  changed  to  more  fully 
explain  the  scope  of  Amendment  3  and 
the  enforcement  measures  necessary  for 
its  implementation.  The  proposed 
regulations  submitted  by  the  Council 
failed  to  distinguish  between  offloading 
and  landing  for  purposes  of 
implementation  of  the  offloading 
window.  The  definition  of  "offloading" 
has  been  added  to  these  proposed 
regulations.  Furthermore,  discussions 
with  GCNE  and  NMFS  Enforcement 
officers  indicated  that  effective 
enforcement  of  the  12-heur  window 


could  only  be  accomplished  if  strictly 
applied  to  all  sea  scallop  landings,  and 
all  landings  from  those  vessels  holding 
permits  for  the  directed  sea  scallop 
fishery.  The  rationale  for  and  possible 
impact  of  these  regulations  on  the 
incidental  and  directed  Atlantic  sea 
scallop  fisheries  are  discussed  below. 
NMFS  encotn^ges  the  Coimdl  to 
carefully  review  and  coounent  on  this 
proposed  rule. 

The  principal  objective  of  the  FMP  is 
to  maximize  over  time  the  Joint  social 
and  economic  benefits  from  the 
harvesting  and  use  of  the  see  scallop 
resource. 

Sub-objectives  to  achieve  this  goal 
are:  (1)  Restoration  of  adult  stodcs  in 
terms  of  their  abundances  and  age 
distribution  in  coder  to  reduce  the  year- 
to-year  fluctuations  in  stock  abundance 
cauMd  by  variation  in  recmitment:  and 
(2)  enhancement  of  jrield  per  recruit  for 
each  stock. 

The  primary  management  measure 
used  to  achieve  these  objectives  is  the 
requirement  that  sea  scallops  harvested 
must,  on  average,  meet  a  30  meats  per 
pound  standard  (30  meat  count 
standard)  for  shucked  scallops  with  a 
corresponding  ZV»  inch  shell  height 
standard  for  scallops  landed  in  the  shell. 
This  standard  provides  long-term 
benefits  in  terms  of  yield  per  recruit, 
stock  abundance  and  stability  of  the 
Atlantic  sea  scallop  resource. 

Over  the  past  8  months, 
documentation  from  Council  meetings, 
testimony  at  public  heftrings,  and 
information  received  during  meeting.<< 
with  scallop  fishermen  and  industry 
organizations  have  indicated  the 
occurrence  of  extensive  landings  of 
undersized  scallops  which  exceed  the  30 
meat  count  standard.  The  landings  take 
place  at  night,  often  in  secluded  places 
that  are  not  quickly  accessible  by  NMFS 
enforcement  agents.  This  practice 
seriously  jeopardizes  achievement  of  the 
biological  and  conservation  objectives 
of  tiie  FMP. 

This  practice  also  undermines  the 
conservation  efforts  and  economic  well- 
being  of  those  in  the  industry  who 
struggle  to  comply  with  the  30  meat 
count  standard.  Scallopers  who  comply 
are  harvesting  reduced  quantities  of 


scallops  relative  to  those  who  do  not 
comply.  This  in  turn  limits  the  revenue 
the  scallopers  in  compliance  receive 
from  the  siale  of  their  catch.  Violators, 
on  the  other  hand,  harvest  significantly 
greater  quantities  of  scallops,  which 
yield  greater  revenues.  This  disparity  in 
earning  ability  has  led  to  an  increase  in 
the  level  of  non-compliance  throughout 
the  scallop  harvesting  industry. 

In  light  of  these  circumstances,  the 
Council  believes  that  it  is  necessary  to 
take  steps  that  will  improve  the  level  of 
compliance  with  the  meat  count/shell 
hei^t  standards,  in  order  to  better 
achieve  the  biological  and  conservation 
objectives  of  the  FMP.  Amendment  3  is 
designed  to  aid  in  this  effort  by 
establishing  a  system  for  a  12-hour  daily 
time  window  within  which  scallops 
must  be  offloaded  from  a  vessel  (the 
"offloading  window"). 

The  purpose  of  Amendment  3  is  to 
improve  compliance  with  the  meat 
coimt/shell  height  standards  of  the  FMP 
by  implementing  a  mandatory  structure 
for  the  offloading  of  harvested  scallops. 
Amendment  3  is  also  designed  to 
enhance  the  efficiency  and  effectiveness 
of  NMFS  enforcement  efforts  in  the 
Atiantic  sea  scallop  fishery.  Amendment 
3  establishes  specific  time  windows 
within  which  scallops  may  lawfully  be 
offloaded.  The  offloading  windows 
cover  different  12-hour  periods  in 
different  states  where  Atiantic  sea 
scallops  are  landed.  The  vaiying  time 
periods  are  necessary  to  accommodate 
customary  industry  practices  in  the 
various  states  which  are  affected.  The 
windows  reduce  by  half  the  amoimt  of 
time,  during  any  day.  within  which 
scallops  may  be  lawfully  offloaded  from 
any  vessel  Offloading  of  scallops 
outside  an  offloading  window 
constitutes  a  separate  violation  of  the 
regulations— regardless  of  the  meat 
count/shell  height  measurements  of  the 
scallops  being  offloaded. 

If  offloading  of  scallops  is  to  occur,  it 
must  be  commenced  and  completed 
within  the  offloading  window.  There  is 
no  intention  to  exercise  any  tolerance 
with  respect  to  this  meastu^.  Vessel 
owners  and/or  representatives  should 
be  careful  to  provide  for  sufficient  time 
to  complete  any  intended  offioading  of 
scallops  within  the  offloading  window. 
Also,  in  order  for  this  measure  to  be 
effectively  enforced,  it  must  apply  to  all 
fish  on  board  a  vessel  required  to  have  a 
federal  Atiantic  sea  scallop  permit  (sea 
scallop  permit).  For  example,  a  vessel 
holding  a  sea  scallop  permit  and 
carrying  4,000  pounds  of  scallops  and 
1,000  pounds  of  groundfish  would  be 
prohibited  fivm  offloading  any 
groundfish  or  scallops  outside  of  an 


offioading  window.  Vessels  with  sea 
scallop  pennits  detected  offloading 
scallops  or  cuiy  fish  outside  of  the 
appUcable  offloading  window  will  be 
subject  to  seizure  of  all  fish  in 
possession,  in  addition  to  the 
assessment  of  a  civil  penalty. 

Vessels  not  required  to  have  a  sea 
scallop  permit,  but  carrying  sea  scallops, 
must  offload  the  sea  scallops  within  an 
offloading  window  but  may  offload  any 
other  fish  outside  the  offloading 
window.  Vessels  not  required  to  have  a 
sea  scallop  permit  and  detected 
offloading  scallops  outside  of  the 
applicable  offloading  window  will  be 
subject  to  seizure  of  all  fish  in 
possession,  in  addition  to  the 
assessment  of  a  civil  penalty. 

The  measures  discussed  above  are 
necessary  for  the  effective  and  efficient 
enforcement  of  Amendment  3. 
Accordingly,  holders  of  sea  scallop 
permits  who  are  not  actively  involved  in 
the  sea  scallop  fishery  are  advised  to  re- 
evaluate their  need  for  such  a  permit 
These  measures  do  not  restrict 
participation  in  the  sea  scallop  fishery. 

The  offloading  windows,  coupled  with 
complete  catch  seizure  for  unlawful 
offloading,  nvill  increase  the  chances  of 
detecting  violations,  and  will  encourage 
voluntary  compliance.  Offloading  at  any 
other  time  will  constitute  a  prima  facie 
violation  of  the  offloading  window 
prohibition,  which  will  not  reqtiire  any 
sampling.  With  these  measures  in  place, 
as  discussed  above,  NMFS  enforcement 
agents  will  be  able  to  more  efficienUy 
and  effectively  apply  their  resources. 

Amendment  3  should  have  two 
immediate  and  directiy  beneficial 
biological  results.  First,  the  number  of 
scallops  surviving  to  sexual  maturity  is 
expected  to  increase,  thus  augmenting 
the  spawning  stock  biomass.  Second, 
because  the  number  of  small  scallops 
harvested  will  decrease,  the  yield  per 
recruit  (i.e.,  the  size  of  each  scallop)  will 
rise,  to  the  benefit  of  the  fishermen. 

In  accordance  with  the  discussion 
above,  Amendment  3  sets  forth  the 
proposal  that  all  vessels  holding  a  sea 
scallop  permit  must  offload  all  fish  on 
board  within  a  12-hour  time  window 
each  day  as  follows: 


State  of  offloadmg 

Penod 

ME  a  NH 

MA.  RiaCT 

NY.  NJ.  DE,  MD  ft  VA 

NC,  SC.  GA  4  FL 

7  a.m.  to  7  p.m. 

5  a.m.  to  5  p.m. 

6  a.m.  to  6  p.m. 

12  noon  to  12  midnight 

Vessels  not  required  to  have  a  sea 
scallop  permit  but  carrying  sea  scallops, 
must  offload  all  sea  scallops  within  the 


applicable  12-hour  time  window  each 
day. 

The  Secretary  specifically  requests 
comments  on  potential  impacts  of  these 
proposed  regidations  on  fishing  and 
offloading  practices  of  vessels  holding 
sea  scallop  permits. 

Classification 

Section  304(a)(1)(D)  of  the  Magnuson 
Act  as  amended  by  Pub.  L  99-659, 16 
U.S.C.  1854(a)(1)(D).  requires  die 
Secretary  to  publish  regulations 
proposed  by  a  Council  within  15  days  of 
receipt  of  the  amendment  and  proposed 
regidations.  In  accordance  with  section 
304(a)(l)(D)(i)  of  Uie  Magnuson  Act.  the 
Secretary  has  changed  the  proposed 
regidations  submitted  by  the  Council  to 
more  fully  explain  the  scope  of 
Amendment  3  and  the  enforcement 
measures  necessary  for  its 
implementation.  Fiirther,  at  this  time  the 
Secretary  has  not  determined  that 
Amendment  3  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act  and  other  appUcable 
law.  The  Secretary,  in  making  that 
determination,  will  take  into  account  the 
information,  views  and  comments 
received  during  the  comment  period. 

The  Coimcil  prepared  an 
enviroiunental  assessment  for  this 
amendment  and  concluded  that  there 
will  be  no  significant  impact  on  the 
environment  as  a  residt  of  this  rule.  A 
copy  of  the  environmental  assessment 
may  be  obtained  from  the  Coimcil  at  the 
address  given  above. 

The  Undersecretary  for  Oceans  and 
Atmosphere,  NOAA.  has  determined 
that  this  proposed  nde  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  E.0. 12291.  The  proposed 
action  (offioading  window]  is  the 
preferred  alternative  for  the  following 
reasons: 

(1)  The  proposed  action  will  help  to 
achieve  the  objectives  of  the  FMP  by 
improving  compliance  with  the  30  meat 
count  standard  of  the  FMP,  and  by 
enhancing  the  effectiveness  of  NMfS 
enforcement  efforts  in  the  Atiantic  sea 
scallop  fishery.  Compliance  will  be 
improved  by  limiting  the  number  of 
hours  during  any  day  within  which 
scallops  may  be  lawfully  offloaded  from 
a  vessel.  Offloading  scallops  at  any 
other  time  than  the  specified  12-hour 
offloading  windows  will  subject  all  fish 
on  a  vessel  to  seizure,  as  well  as  to  the 
assessment  of  a  civil  penalty. 
Enforcement  will  l>e  enhanced  because 
the  time-consuming  task  of  sampling/ 
weighing  of  scallops  will  have  to  be 
carried  out  only  for  inspections 
conducted  during  the  offloading  hours. 
Detections  of  offloading  at  any  other 
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time  will  constitute  a  separate  violation 
of  the  regulations,  not  requiring  any 
sampling/weighing,  and  triggering 
seizure  of  all  nsh  on  board  a  vessel. 

(2)  Neither  the  government  nor  the 
industry  must  purchase  any  special 
equipment  to  implement  the  offloading 
window  program. 

(3]  Legal  landings  and  revenues  will 
not  be  affected. 

(4)  The  proposed  action  will  result  in 
greater  compliance,  which  will  result  in 
small  scallops  being  preserved  and 
allowed  to  spawn  and  grow.  Better 
compliance  with  the  regulations,  hence 
expected  benefits,  will  oe  more  readily 
achieved  with  the  offloading  window, 
and  net  benefits  to  society  will  be 
maximized. 

(5)  It  is  expected  that  the  industry  can 
adjust  its  practices  to  mitigate  any 
burden  resulting  from  this  rule. 

(6)  The  proposed  action  is  expected  to 
have  no  impact  on  vessel  safety  in  the 
Atlantic  sea  scallop  fishery  consistent 
with  the  intent  of  section  303(a)(6)  of  the 
Magnuson  Act.  as  amended.  16  U.S.C 
1853(a)(6). 

The  proposed  action  will  result  in  no 
change  in  legal  landings,  prices,  costs,  or 
revenues.  Administradve.  enforcement, 
and  paperwork  and  recordkeeping 
requirements  will  remain  unchanged. 
Thus,  there  are  no  adverse  impacts  on 
Federal,  state,  or  local  government 
agencies.  Employment  impacts  may 
occur  in  shucking  houses,  as  evidenced 
in  a  letter  from  the  North  Carolina 
Fisheries  Association,  because  scallops 
are  usually  processed  along  with  crabs 
and  shrimp  as  they  are  landed.  The 
proposed  action  would  have  no  effect  on 
competition,  investment,  productivity  or 
innovation  in  the  fishery.  The  import 
market  for  Canadian  landed  sea 
scallops,  many  of  which  are  seasonally 
sold  in  the  United  States,  should  not  be 
affected  in  any  way. 

Accordingly,  the  foregoing  analysis 
results  in  a  finding  that  the  proposed 
action  does  not  constitute  a  "major  rule" 
that  would  require  a  regulatory  impact 
analysis  under  E.0. 12291. 

This  proposed  rule  is  exempt  from  the 
procedures  of  E.0. 12291  under  section 
8(a)(2)  of  that  order.  Deadlines  imposed 
under  the  Magnuson  Act  require  the 
Secretary  to  publish  this  proposed  rule 
within  15  days  of  its  receipt.  The 
proposed  rule  is  being  reported  to  the 
Director,  Office  of  Management  and 
Budget  with  an  explanation  of  why  it  is 
not  necessary  to  follow  procedures  of 
that  order. 


A  determination  as  to  whether  the 
proposed  rule  as  changed  by  NOAA,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  will  be  made  in 
conjunction  with  publication  of  the  final 
rule.  NOAA  cannot  make  this 
determination  in  conjunction  with  this 
proposed  rule  because  the  statutory 
deadlines  of  the  Magnuson  Act  do  not 
allow  for  furthur  delay  in  publishing  this 
document  You  may  obtain  a  copy  of  the 
Council's  assessment  that  Amendment  3 
would  have  no  significant  Impact  fivm 
the  Council  at  the  address  listed  above. 

This  rule  does  not  contain  a 
coUection-of-information  requirement 
for  the  purposes  of  the  Paperworic 
Reduction  Act. 

The  Council  has  determined  that  this 
rule  will  be  implemented  in  a  manner 
that  is  consistent  to  the  maximum 
extent  practicable,  with  the  approved 
coastal  zone  management  programs  of 
Maine,  New  Hampshire,  Massachusetts, 
Rhode  Island,  Connecticut,  New  York, 
New  Jersey,  Delaware,  Maryland. 
Virginia,  North  Carolina,  South  Carolina 
and  Florida.  Georgia  does  not  have  an 
approved  coastal  zone  management 
program.  This  determination  has  been 
submitted  for  review  by  the  responsible 
State  agendas  under  section  307  of  the 
Coastal  Zone  Management  Act.  South 
Carolina  cmd  Florida  have  agreed  to 
comment  within  the  alternative  time 
schedule. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  a  federalism  assessment 
under  E.0. 12812. 

List  of  Subjects  in  BO  CFR  Part  650 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  12. 1969. 

lames  E.  Douglas,  Jr., 

Deputy  Assistant  Admin  is  tratm- for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  Part  650  is  proposed 
to  be  amended  as  follows: 

PART  650-{AMENOED] 

1.  The  authority  citation  for  Part  650 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  9  650Z  the  definition  of  "offload" 
is  added  in  alphabetical  order  to  read  as 
follows: 


S  650.2    Deflnttlons. 

Offload  means  to  enter  port  and 
remove  (i.e..  to  pass  over  the  rail  or 
otherwise  take  away)  fish  from  any 
vessel. 


3.  In  f  650.4.  paragraph  (a)  is  revised 
to  read  as  follows: 

9650.4    Vataal parmtts. 

(a)  General.  Any  vessel  of  the  United 
States  harvesting,  receiving,  or  carrying 
Atiantic  sea  scallops  in  quantities 
greater  than  5  bushels  in  the  shell  or  40 
pounds  of  meats  per  trip  shall  have  a 
permit  required  by  this  part  on  board  the 
vessel. 


4.  In  9  650.7.  paragraphs  (b)  through  (f) 
are  redesignated  (d)  throu^  (h).  and 
new  paragraphs  (b)  and  (c)  are  added  to 
read  as  follows: 

9650.7    ProWbWIona. 

«        *        •        *        • 

(b)  Offload  any  fish  from  a  vessel  with 
a  permit  issued  under  9  650.4  of  this  part 
at  any  time  other  than  the  times 
specified  in  9  650.21(c). 

(c)  Offload  Atlantic  sea  scallops  from 
a  vessel  not  required  to  have  a  permit 
under  9  650.4  of  this  part  at  any  time 
other  than  the  times  specified  in 

9  650.21(c). 
***** 

5.  In  9  650.21.  the  section  heading  is 
revised  and  new  paragraphs  (c)  and  (d) 
are  added  to  read  as  follows: 

9  650.21    Compliance  and  Samplng. 

***** 

(c)  All  vessels  with  a  permit  issued 
under  9  650.4  of  this  part  must  offload 
all  fish  on  board  within  a  12-hour  time 
window  each  day  as  follows: 


state  ol  offloading 


ME  a  NH 

MA.RI4CT 

NY.  NJ.  DE.  MO  a  VA.. 
NC.  SC.  GA  «  n. 


7  •.m.  to  7  pjm. 

5  am.  to  5  p.m. 

6  ajn.  to  e  p.in. 
12  noon  to  12 


(d)  All  vessels  not  required  to  have  a 
permit  under  9  650.4  of  this  part  must 
offload  all  Atiantic  sea  scallops  on 
board  within  a  12-hour  time  window  as 
specified  in  9  65a21(c). 

[FR  Doc.  89-11994  FUed  5-16-80: 10:14  am] 
MUMO  COOK  3S1S-tMI 
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DEPARTMENT  OF  AGRtCULTURE 

Aniinai  and  Ptavrt  Health  Inspactkm 
Sendee 

(Docket  No.  W-075] 

AvaHabilfty  of  Envlroiirnental 
Asaesament  and  FlndliiQ  of  No 
Significant  Impact  Relative  to  iaatiance 
of  a  Pel  mil  to  Field  Teat  Geneticatty 
Engineered  Plant-Aaaoclatetf  Mlciu- 


AQENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

auMMAllv:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  Crop  Genetics 
International  to  allow  the  field  testing 
of  genetically  engineered  plant- 
associated  micro-oi:ganisms  in  the 
States  of  Illinois.  Maryland,  Minnesota 
and  Nebraska.  The  assessment  provides 
a  basis  for  the  conclusion  that  the  field 
testing  of  these  genetically  engineered 
plant-associated  micro-organisms  will 
not  present  a  risk  of  introduction  or 
dissemination  of  a  plant  pest  and  will 
not  have  any  significant  impact  on  the 
quality  of  the  human  enviromnent 
Based  upon  this  finding  of  no  significant 
impact  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
an  environmental  impact  statement 
need  not  be  prepared. 
ADDRESS:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  Biotechnology,  Biologies, 
and  Environmental  Protection.  Animal 
and  Plant  Health  Inspection  Service, 
U.S.  Department  of  Agriculture,  Room 
850,  Federal  Building.  6505  Belcrest 
Road.  Hyatsville.  MD  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Sally  McCammon.  Biotechnologist 


Biotechnology  Permit  Unit, 
Biotechnology,  Biologies,  and 
Environmental  Protection,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  844, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  43fr-7612. 
For  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact,  write  Ms.  Linda  Gordon  at  this 
same  address.  The  environmental 
assessment  should  be  requested  under 
accession  number  89-355-01. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  Part  340  regulate 
the  introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  can  be  introduced  in 
the  United  States.  The  regulations  set 
forth  procedures  for  obtaining  a  Umited 
permit  for  die  importation  or  interstate 
movement  of  a  regulated  article  and  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article 
and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
stated  that  it  woidd  prepare  an 
environmental  assessment  and,  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

Crop  Genetics  International,  Hanover, 
Maryland,  has  submitted  an  application 
for  a  permit  for  release  into  the 
environment,  to  field  test  genetically 
engineered  plant-associated  micro- 
organisms at  eight  locations.  The 
locations  are  in  Sangamon  County. 
Illinois;  Queen  Annas  and  Prince 
Georges  Counties,  Maryland;  Goodhue 
County,  Minnesota;  and  Clay  and  Dodge 
Counties,  Nebraska. 

In  the  course  of  reviewing  the  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  of  releasing  the 
plant-associated  micro-organisms  under 
conditions  described  in  the  Crop 
Genetics  International  application. 
APHIS  concluded  that  the  field  testing 
will  not  present  a  risk  of  plant  pest 
introduction  or  dissemination  and  will 
not  have  any  significant  impact  on  the 
quality  of  the  human  environment. 


The  environmental  assessment  and 
finding  of  no  significant  impact,  which 
are  based  on  data  submitted  by  Crop 
Genetics  International,  as  well  as  a 
review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  testing. 

The  facts  supporting  APHIS's  finding 
of  no  significant  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment 

1.  The  delta-endotoxin  gene  from 
Bacillus  thuringiensis  was  inserted  into 
the  Clavibacter  xyli  subsp.  cynodnntis 
genome.  The  gene  is  lost  from  the 
bacterium  at  the  rate  of  once  in  every 
12.500  bacterial  cells  per  generation  in 
vitro.  Both  the  revertant  (which  has  lost 
the  delta-endotoxin  gene)  and  the 
naturally  occurring  bacterial  strains 
grow  faster  (14  percent  growth  rate 
differential  in  laboratory  medium)  tlian 
the  recombinant  bacterium.  In  the  field, 
revertant  bacteria  can  make  up  to  6 
percent  of  the  population  of  the 
bacterium,  depending  on  the  plant  part, 
by  the  end  of  the  gowing  season.  Thus, 
the  delta-endotoxin  gene  will 
enventually  be  lost  from  the 
recombinant  bacterium. 

2.  The  genetic  alternations  are  not 
expected  to  enhance  any  plant 
pathogenic  property  of  the  recombinant 
bacterium  as  compared  to  the  parental 
strain  of  C  xyli  subsp.  cynodontis  that 
is  already  present  in  Illinois,  Maryland, 
and  Nebraska,  where  seven  of  the  test 
plots  are  located.  In  addition,  there  is 
evidence  that  Bermuda  grass  containing 
C.  xyli  subsp.  cynodontis  has  also  been 
introduced  previously  into  Minnesotsu 

3.  Although  C.  xyli  subsp.  cynodontis 
is  readily  transferred  by  mechanical 
means  (e.g..  cutting  tools]  to  other 
plants,  it  is  not  transferred  easily  by 
other  mechanisms  in  the  field.  Transfer 
to  other  plants  by  mechanical  transfer 
will  be  minimized  in  the  field  plot 
designs  and  Held  plot  protocals  which 
include  buffer  zones  and  tools 
disinfection.  The  bacterium  does  not 
appear  to  proliferate  outside  the  host 
plant.  In  addition,  regular  monitoring  for 
the  recombinant  bacterium  will  ensure 
that  if  it  spreads  to  plants  at  the  edge  of 
the  test  plots,  it  will  be  detected. 

4.  Dissemination  of  C.  xyli  subsp. 
cynodontis  can  occur  in  seed,  so  all  seed 
not  used  for  research  purposes  (in 
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containment)  will  be  destroyed, 
preventing  transfer  by  this  mechanism. 

5.  Data  have  been  provided  by  the 
company  to  demonstrate  that  the 
probability  of  transfer  of  the  delta- 
endotoxin  gene  from  the  recombinant 
bacterium  to  other  micro-organisms  is 
extremely  remote. 

6.  The  recombinant  bacterium  has  a 
relatively  low  order  of  toxicity  to 
susceptible  insects.  The  fleld  test  plots 
are  very  small.  Therefore,  the 
introduction  of  the  recombinant 
bacterium  poses  no  significant  impact 
on  susceptible  insect  populations. 

7.  There  were  no  listed  (January  1. 
1989.  50  CFR  17.11  and  17.12)  threatened 
or  endangered  insect  species  present  in 
the  test  sites  in  Illinois.  Maryland, 
Nebraska,  or  Minnesota,  so  the 
introduction  of  the  recombinant 
bacterium  poses  no  risk  to  these 
threatened  insects. 

B.  The  inherent  properties  of  C.  xyli 
subsp.  cynodontia  and  the  recombinant 
bacterium  indicate  that  there  are  no 
human  health  risks.  The  bacterium  does 
not  grow  at  human  body  temperature. 
The  bacterium  has  been  shown  not  to  be 
pathogenic  or  toxic  in  mammahan  tests. 
In  addition,  all  crops  will  be  used  for 
research  purposes  or  destroyed  so  that 
there  will  be  no  dietary  exposure  to 
humans. 

The  environmental  assessment  and 
flnding  of  no  significant  Impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4331  et  aeq.), 
(2)  Regulations  of  the  Council  on 
Enviroiunental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  Parts  1500-1509).  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
Part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  FR  50381-50384, 
August  28. 1979,  4  FR  51272-51274, 
August  31, 1979). 

Done  at  Washington.  DC,  this  IStli  day  of 
May  1989. 
Larry  B.  Slagla, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspeciton  Service. 
|FR  Doc.  69-12065  Filed  S-l»-89:  8:45  am] 
BtlXma  COM  M10-S4-M 


(Docket  Na  St-OTO] 

Avallabltity  of  Environmental 
Asseeament  and  Finding  of  No 
Significant  Impact  Relative  to  iaauance 
of  a  Pennit  to  Field  Teat  Genetically 
Engineered  Tomato  Planta 

AOlNCv:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
action:  Notice. 


•UMMARV:  We  are  advising  the  public 
that  an  environmental  assessment  and 
flnding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  Calgene,  Inc.,  to 
allow  the  Held  testing  in  the  State  of 
California  of  genetically  engineered 
tomato  plants  modified  to  be  tolerant  to 
the  herbicide  glyphosate.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  field  testing  of  these 
genetically  engineered  tomato  plants 
will  not  present  a  risk  of  introduction  or 
dissemination  of  a  plant  pest  and  will 
not  have  any  significant  impact  on  the 
quality  of  the  human  environment. 
Based  upon  this  finding  of  no  significant 
impact,  the  Animal  and  Plant  Health 
Inspection  Service  has  determined  that 
an  environmental  impact  statement 
need  not  be  prepared. 

AOOam:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  Biotechnology  Biologies, 
and  Environmental  Protection.  Animal 
and  Plant  Health  Inspection  Service. 
U.S.  Department  of  Agriculture,  Room 
850,  Federal  Building.  6505  Belcrest 
Road,  Hyattsville,  MD  20782. 

FOR  nMrmni  hipoimatkm  contact: 
Dr.  James  White.  Biotechnologist. 
Biotechnology  Permit  Unit 
Biotechnology.  Biologies,  and 
Environmental  Protection,  Animal  and 
Plant  Health  Inspection  Service.  U.S. 
Department  of  Agriculture,  Room  844, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  (301)  436-7612. 
For  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact,  write  Ms.  Linda  Gordon  at  this 
same  address.  The  environmental 
assessment  should  be  requested  imder 
accession  number  88-351-12. 

aUPPI^MENTARY  INFOIIMATION:  The 

regulations  in  7  CFR  Part  340  regulate 
the  introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  can  be  introduced  in 
the  United  States.  The  regulations  set 
forth  procedures  for  obtaining  a  limited 
permit  for  the  importation  or  interstate 
movement  of  a  regulated  article  and  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article. 
The  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  stated  that  it  would 
prepare  an  environmental  assessment 
and,  when  necessary,  an  environmental 
impact  statement  before  issuing  a  permit 


for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

Calgene,  Inc.,  of  Davis,  California,  has 
submitted  an  application  for  a  permit  for 
release  into  the  environment,  to  field 
test  genetically  engineered  tomato 
plants  modified  to  be  tolerant  to  the 
herbicide  glyphosate. 

In  the  course  of  reviewing  the  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  of  releasing  the 
tomato  plants  under  the  conditions 
described  in  the  Calgene,  Inc., 
application.  APHIS  concluded  that  the 
field  testing  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  any  significant  impact 
on  the  quality  of  the  human 
environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact,  which 
are  based  on  data  submitted  by 
Calgene.  Inc.,  as  well  as  a  review  of 
other  relevant  literature,  provide  the 
public  with  documentation  of  APHIS' 
review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  testing. 

The  facts  supporting  APHIS's  finding 
of  no  significant  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment. 

1.  A  gene  encoding  a  modified  5- 
enolpyruvyl-3-phosophoshikimate 
synthase  that  is  not  inhibited  by  the 
herbicide  glyphosate  has  been  inserted 
into  the  tomato  chromosome.  In  nature, 
chromosomal  genetic  material  can  only 
be  transferred  to  other  sexually 
compatible  plants  by  cross-pollination. 
In  this  field  trial,  the  introduced  gene 
cannot  spread  to  other  plants  by  cross- 
pollination  because  the  field  test  plot  is 
sufficiently  distant  fi-om  any  sexually 
compatible  plants  with  which  it  might 
cross-pollinate. 

2.  Neither  the  5-enolpyruv>l-3- 
phosophoshikimate  synthase  gene  itself, 
nor  its  gene  product,  confers  on  tomato 
plants  any  plant  pest  characteristics. 
Traits  that  lead  to  weediness  in  plants 
are  polygenic  traits  and  cannot  be 
conferred  by  adding  a  single  gene. 

3.  The  micro-organism  from  which  the 
5-enolpyruvyl-3-phosophoshikimate 
synthase  gene  was  isolated  is  not  a 
plant  pest. 

4.  The  5-enolpyruvyl-3- 
phosophoshikimate  synthase  gene  does 
not  provide  the  transformed  tomato 
plants  with  any  measurable  selective 
advantage  over  nontransformed  tomato 
in  the  ability  to  be  disseminated  or  to 
become  established  in  the  environment. 

5.  The  vector  used  to  transfer  the  5- 
enolpyruvyl-3-phosophoshikimate 
synthase  gene  to  tomato  plants  has  been 
evaluated  for  its  use  in  this  specific 


experiment,  and  does  not  pose  a  plant 
pest  risk  in  this  experiment.  The  vector, 
althoB^  derived  fron  a  DNA  sequence 
with  known  plant  pest  potential,  has 
been  disarmed;  that  is,  genes  that  are 
necessary  for  producing  plant  disease 
have  been  removed  from  the  vector.  The 
vector  has  been  tested  and  shown  to  be 
nonpathogenic  to  plants. 

6.  The  vector  agent,  the  bacterium  that 
was  used  to  deliver  the  vector  DNA  and 
the  5-enolpynivyl-3-phosophoshikiaiate 
synthase  gene  into  the  plant  cell,  has 
been  shown  to  be  eliminated  and  no 
longer  associated  with  the  transformed 
tomato  plants. 

7.  Horizontal  movement  of  the 
introduced  gene  is  not  possible.  The 
vector  acts  by  delivering  the  gene  to  the 
plant  genome  (i.e.,  chromosomal  DNA). 
The  vector  does  not  survive  in  the 
plants. 

8.  Glyphosate  is  one  of  the  new 
herbicides  that  is  rapidly  degraded  in 
the  environment  It  has  been  shown  to 
be  less  toxic  to  animflU  than  many 
herbicides  commonly  used. 

9.  The  field  test  site  is  very  small  (135 
feet  wide  by  220  feet  long)  and 
physically  isolated  by  a  chain-link  fence 
and  a  surrounding  area  of  cultivated 
land. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Ajct 
of  1969  (NEPA)  (42  U.S.C.  4331  et  seq.], 
(2)  RegiJations  of  the  CouncU  on 
Environmental  Quality  for  I^^)Iementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  Parts  1500-1509).  (3)  USDA 
Regulations  implementing  NEPA  (7  CFR 
Part  lb),  and  (4)  APHIS  Guidelines  for 
Implementing  NEPA  (44  FR  50381-50384, 
August  28, 1979.  and  44  FR  51272-51274. 
August  31. 1979). 

Done  at  Washington,  DC,  this  15th  day  of 
May  1989. 

Larry  B.  Slagle, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

|FR  Doc.  89-12093  Filed  5-18-89;  8:45  am] 

BILUNG  CODE  M10-34-II 


( Docket  Nae»-0M1 

Secretary'a  Advlaory  Committee  for 
Swine  Healtti  Protection;  Meeting 

Agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

Action:  Notice  of  meeting. 

Summary:  We  are  giving  notice  of  a 
meeting  of  the  Secretary's  Advisory 
Committee  for  Swine  Health  Protection. 

Place.  Date,  and  Time  of  Meeting:  The 
meeting  will  be  held  in  Room  104A  of 
the  Administration  Building,  U.S. 
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Department  of  Agriculture,  14th  Street 
and  Independence  Avenue,  SW., 
Washington,  DC,  on  June  6, 1989,  from 
8:15  a.m.  to  4:30  p  jn. 

For  Further  Information  Contact:  Dr. 
Dale  C.  Gigstad,  Senior  Staff 
Veterinarian,  Swine  Diseases  Staff,  VS, 
APHIS.  USDA,  Room  735-A,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  (301)  436-7767. 

Supplementary  Information:  The 
purpose  of  the  Secretary's  Advisory 
Committee  for  Swine  Health  Protection 
(Committee)  is  to  advise  the  Secretary 
of  Agriculture  concerning  matters  within 
the  scope  of  the  Swine  Health  Protection 
Act.  We  anticipate  that,  during  the 
meeting,  members  of  the  Committee  and 
the  public  will  provide  valuable 
information,  opinions,  and 
recommendations  concerning  the 
policies  and  procedures  of  the  Swine 
Health  Protection  Program. 

The  meeting  will  be  open  to  the 
public.  Anyone  interested  in  the  Swine 
Health  Protection  Program  should  send 
their  written  statements  concerning  the 
program  to  Dr.  Dale  C.  Gigstad  at  the 
address  listed  in  this  document,  or 
present  them  at  the  time  of  the  meeting. 
Please  refer  to  Docket  Number  89-080 
when  submitting  your  statements. 

Done  in  Washingtoa  DC  tiiis  15th  day  of 
May  1989. 

Lany  B.  Slogls. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc  89-12094  Filed  5-18-89:  8:45  am] 
BUMQ  CODE  M10-M-M 


Federal  Grain  Inapection  Service 

Request  for  Designation  AppHcanta  to 
Provide  Official  Services  in  ttte  Stale 
of  Florida 

agency:  Federal  Grain  Inspection 
Service  (Service). 
action:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standards  Act,  as 
Amended  (Act),  the  Administrator  of  the 
Service  is  authorized  to  designate 
official  agencies  to  perform  official 
services  under  the  Act.  This  notice 
announces  that  the  Service  is  requesting 
applicants  for  designation  as  an  official 
agency  for  the  conduct  of  all  or  specified 
functions  involved  in  official  grain 
inspection  in  the  State  of  Florida.  The 
Service  has  been  and  will  continue  to 
provide  such  official  services,  in  the 
geographic  area  specified  below,  until  a 
decision  can  be  made  in  this  matter. 
DATE:  Applications  must  be  postmarked 
on  or  before  June  19. 1989. 


ADDRESS:  Applications  must  be 
submitted  to  James  R.  Conrad,  Chief, 
Review  Branch,  CompHance  Division. 
FGIS.  USDA,  Room  1647  South  Building. 
P.O.  Box  96454,  Washington,  DC  20090- 
6454.  All  applications  received  will  be 
made  available  for  public  inspection  at 
this  address  located  at  1400 
Independence  Avenue,  SW..  during 
regular  business  hours. 

FOR  FURTHBI INTORMATION  CONTACT 

James  R.  Conrad,  telephpne  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  reguJation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1: 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

This  notice  announces  that  the 
Service  is  requesting  applicants  for 
designation  as  an  official  agency  for  the 
conduct  of  all  or  specified  functions 
involved  in  official  grain  inspection  in 
the  State  of  Florida.  It  has  been 
determined  that  there  is  a  need  for  such 
services  within  the  State  of  Florida.  The 
Service  has  been  and  will  continue  to 
provide  such  official  services,  in  the 
geographic  area  specified  below,  until  a 
decision  can  be  made  m  this  matter. 

Section  7(f)(1)  of  the  Act  specifies  that 
the  Administrator  of  the  Service  is 
authorized,  upon  application  by  any 
qualified  agency  or  person,  to  designate 
such  agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

Section  7(g)(1)  of  the  Act  states  that 
designations  of  official  agencies  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in  the 
Act.  Accordingly,  the  designation  in  the 
specified  geographic  area  will  not 
exceed  a  3-year  period. 

The  geographic  area  which  may  be 
assigned  to  the  appUcant  selected  ,^or 
designation  is  as  follows:  the  entire 
State  of  Florida,  except  those  export 
port  locations  within  the  State. 

Interested  parties  are  hereby  given 
opportunity  to  apply  for  official  agency 
designation  to  provide  the  official 
services  in  the  geographic  area,  as 
specified  above,  under  the  provisions  of 
section  7(f)  of  the  Act.  S  800.196(d)  of  the 
regulations  issued  thereunder.  Parties 
wishing  to  apply  for  designation  should 
contact  the  Review  Branch,  Compliance 
Division,  at  the  address  listed  above  for 
forms  and  information. 


21646 


Federal  Regigter  /  Vol.  54.  No.  96  /  Friday.  May  19,  1989  /  Notices 


Applh»tion8  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

Pub.  L  94-582. 90  Stat  2867,  as  amended  (7 
V.S.C  netBeq.) 

Dated:  May  IS,  1969. 
).T.  AtMhiar. 

Director.  Compliance  Division. 

[FR  Doc  89-12095  Filed  5-18-89;  a-45  am) 

WLUNQ  coot  S4tO-«MI 


Foreet  Service 

Propoeed  Amendment  to  the  Forest 
Land  end  neeource  Menegement  Plan 
for  ttie  Qrend  Meee«  Uncompeligre  and 
Qunnlelon  NeHonel  Forests;  Delte  Co. 
et.  el!  to  Hold  PubHcOpen  House 

In  tlie  matter  of  Delta,  Garfield,  Gunnison, 
Hinsdale.  Mesa,  Montrose,  Ouray.  Saguache. 
San  Juan  and  San  Miguel  Counties,  Colorado. 

Notice  is  hereby  given  that  the  Grand 
Mesa.  Uncompahgre  and  Gunnison 
National  Forests  will  hold  public  "open 
houses"  as  a  part  of  the  public  comment 
period  in  the  matter  of  the  Draft 
Supplemental  EIS  and  Proposed 
Amendment  to  the  Forest  Land  and 
Resource  Management  Plan. 

A  series  of  seven  "open  houses"  will 
be  held  to  encourage  participation  in  the 
Forest  Plan  amendment  process.  All 
open  houses  will  be  held  from  1:00  to 
7KW  p.m.  and  will  take  place  on  the 
following  dates  and  locations: 

e/19/89  Grand  Junction:  Forest  Service 

Office.  764  Horizon  Drive,  Grand 

Junction,  CO 
6/20/80  Paonia:  Forest  Service  Office, 

North  Rio  Grande  Street.  Paonia,  CO 
6/20/89  CoUbran:  Forest  Service  Office, 

216  High  Street.  CoUbran.  CO 
6/21/89  Denver.  Forest  Service  Office, 

11177  W.  8di  Avenue.  Lakewood,  CO 
6/22/89  Gunnison:  Forest  Service  Office. 

216  Colorado.  Gunnison.  CO 
6/22/89  Norwood:  Forest  Service  Office, 

1760  Grande.  Norwood.  CO 
6/23/89  Montrose:  Forest  Service  Office, 

2505  S.  Townsend.  Montrose.  CO 

The  ninety  day  pubUc  comment  period 
will  close  on  August  25. 1989. 

Gary  E.  Cargill.  Regional  Forest. 
Rocky  Mountain  Region,  is  the 
responsible  official 

Please  contact  Nick  Greater,  Forest 
Planner.  Grand  Mesa,  Uncompahgre  and 
Gunnison  National  Forests.  2250 
Highway  SO.  Delta.  Colorado,  telephone 
(303)  874-7601,  for  further  information  or 
copies  of  the  documents. 


Date:  May  11. 1968. 

Richard  B.  Graffaiiius, 

Forest  Supervisor. 

[FR  Doc.  89-12050  Filed  5-18-80;  8:45  am] 

MLLim  COM  M1»-tVII 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

MCTL  Implementation  Technical 
Advisory  Committee;  Ctoeed  Meeting 

A  meeting  of  the  MCTL 
Implementation  Technical  Advisory 
Committee  will  be  held  June  8, 1989,  at 
10:30  a.m..  in  the  Herbert  C.  Hoover 
Building.  Room  1617-F.  14th  Street  and 
Constitution  Avenue  NW.,  Washington 
DC.  The  Committee  advises  the  Office 
of  Technology  and  Policy  Analysis  in 
the  implementation  of  the  Militarily 
Critical  Technologies  List  (MCTL)  into 
the  Export  Administration  Regulations 
as  needed. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classifed  under  Executive 
Order  12356.  dealing  v<ritii  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concturence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10. 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552(c)(1)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Cental 
Reference  and  Records  Inspection 
Facility,  Room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC.  For  further 
information,  call  Rutii  D.  Fitts  at  202- 
377-4959. 

Date:  May  15, 1989. 
Betty  A.  Fanril. 

Director,  Technical  Advisory  Committee  Unit. 
Office  of  Technology  and  Policy  Analysis. 
[FR  Doc.  89-12010  Filed  5-18-89:  8:45  am] 
■lUMa  CODE  3810-OT-l* 


Sut>committee  on  Export 
Administration  of  the  President's 
Export  Council;  Portlaily  Cloeed 
Meeting 

A  (partially  closed)  meeting  of  the 
President's  &cport  Council 
Subcommittee  on  Export  Administration 
will  be  held  Wednesday,  June  14, 1989, 
9:00  a.m.  to  3:00  p.m..  U.S.  Department  of 
Commerce,  Herbert  Hoover  Building. 
Room  4830, 14th  and  Constitution 
Avenue  NW.,  Washington,  DC. 

The  Subcommittee  provides  advice  on 
matters  pertinent  to  those  portions  of 
the  Export  Administration  Act  as 
amended,  that  deal  with  United  States 
policies  of  encouraging  trade  with  all 
countries  with  which  the  United  States 
has  diplomatic  or  trading  relations,  and 
of  controlling  trade  for  national  security 
and  foreign  policy  reasons. 

Open  Session:  9:00-11:45  a.m. 
Briefings  by  Commerce  officials  on 
matter  relating  to  export  control. 
Selected  reports  by  Committee 
chairpersons. 

Executive  Sessions:  1:30-3:00  p.m. 
Discussion  of  matters  properly  classified 
under  Executive  Order  12356  pertaining 
to  the  control  of  exports  for  national 
security,  foreign  policy  or  short  supply 
reasons  under  the  Export 
Administration  Amendments  Act  of 
1979,  as  amended.  The  Assistant 
Secretary  for  Administration,  with  the 
concurrence  of  the  delegate  of  the 
General  Counsel,  formally  determined 
on  October  27, 1987.  pursuant  to  section 
10(d)  of  the  Federal  Advisory  Committee 
Act,  as  amended,  that  the  series  of 
meetings  or  portions  of  meetings  of  the 
Subcommittee,  dealing  with  the 
classified  materials  listed  in  5  U.S.C 
552b(c](l),  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public.  A  copy  of  the  Notice  of 
Determination  to  close  meetings  or 
portions  thereof  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC. 

For  further  information,  contact  Betty 
Feirell.  (202)  377-2583. 

Date:  May  11, 1989. 
James  M.  LeMunyon. 
Deputy  Assistant  Secretary,  for  Export 
Administration. 
[FR  Doc.  8&-12009  Filed  5-18-89:  8:45  am) 

BILUNO  CODE  351Q-l)T-« 
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Natlonel  Institute  of  Standards  and 
Technology 

Computer  System  Security  and 
Privacy  Advtoory  Board;  MeeOng 

aoency:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTKM:  Notice  of  partially  closed 
meeting. 


r:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App., 
notice  is  hereby  given  that  the  Computer 
Systems  Security  and  Privacy  Advisory 
Board  will  meet  Wednesday,  May  31. 
1989  from  8:30  a.m.  to  5:00  p.m.  and 
Tuesday,  June  1. 1989  bom  8:30  a.m.  to 
4:00  p.m.  This  is  the  second  meeting  of 
the  Advisory  Board  established  by  the 
Computer  Security  Act  of  1987  to  advise 
the  Secretary  of  Commerce  and  NIST  on 
security  and  privacy  issues  pertaining  to 
Federal  computer  systems.  Discussions 
on  NISTs  computer  security  budget, 
scheduled  to  begin  at  10:00  a.m.  and 
ending  at  5:00  p.m.  on  May  31, 1989  will 
be  closed. 

DATES:  The  meeting  will  be  held  on  May 
31, 1989,  from  8:30  a.m.  to  5:00  p.m.  and 
June  1, 1989  from  8:30  a.m.  to  4KX)  p.m. 
Closed  sessions  will  be  held  fi-om  10:00 
a.m.  to  5:00  p.m.  on  May  31, 1989.  ' 
ADDRESS:  The  meeting  wil  take  place  at 
the  Maritime  Institute  of  Technology 
and  Graduate  Studies,  5700  Hammonds 
Ferry  Road.  Linthicum  Heights. 
Maryland. 

FON  FURTHER  INFORMATION  CONTACT: 
Mr.  Lynn  McNulty,  Associate  Director 
for  Computer  Security  and  Advisory 
Board  Secretary,  National  Computer 
Systems  Laboratory,  National  Institute 
of  Standards  and  Technology,  Building 
225,  Room  B-154,  Gaithersbuig.  MD, 
20899,  telephone:  (301)  975-3240. 

SUPPLEMENTARY  INFORMATION:  The 

Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on  May 
15, 1989.  that  the  portion  of  this  meeting 
which  involves  examination  of  out-year 
computer  security  budget  for  NIST  may 
be  closed  pursuant  to  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2.  as  amended  by  section 
5(c)  of  the  Government  in  Sunshine  Act. 
Pub.  L  04-409.  Two  portions  of  the 
meeting,  which  involve  discussions  of 
future  NIST  budget  requests,  may  be 
closed  to  the  public  in  accordance  with 
section  552(b)(9)(B)  of  Titie  5,  United 
States  Code,  since  that  portion  of  the 
meeting  is  likely  to  divulge  matters  that 
may  significantiy  frustrate 
implementation  of  proposed  agency 
action.  All  other  portions  of  the  meeting 


will  be  open  to  the  public. 
Approximately  fifteen  seats  will  be 
available  for  the  public,  including  three 
seats  reserved  for  the  media.  Seats  will 
be  available  on  a  first-come,  first-served 
basis.  Written  statements  may  be 
submitted  to  the  Board  at  any  time 
before  or  after  the  meeting  and  can  be 
directed  to  Computer  Systems  Security 
and  Privacy  Advisory  Board,  National 
Computer  Systems  Laboratory,  Building 
225,  Room  B-154,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  Maryland,  20899. 

Raymond  G.  Kammer, 

Acting  Director.  , 

Date:  May  16, 1988. 
[FR  Doc.  89-12075  Filed  5-18-89;  8:45  am] 
nUMO  CODE  S510-13-H 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation  (FAR); 
Information  Collection  Under  OMB 
Review 

AGENCY:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACnoM  Notice. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  tiie  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currentiy  approved 
information  collection  requirement 
concerning  Rights  in  Data  and 
Copyrights. 

ADDRESS:  Send  comments  to  Ms. 
Eyvette  Flynn,  FAR  Desk  Officer,  Room 
3235,  NEOa  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jack  O'Neill,  Office  of  Federal 
Acquisition  and  Regulatory  Policy,  (202) 
523-3856. 

SUPPLEMENTARY  INFORMATION:  a. 

Purpose:  Rights  in  Data  is  a  regulation 
which  concerns  the  rights  of  the 
Government  and  organizations  with 
which  the  Government  contracts  to 
information  developed  under  such 
contracts.  The  delineation  of  such  rights 
is  necessary  in  order  to  protect  the 
contractor's  rights  to  not  disclose 
proprietary  data,  and  to  insure  that  data 


developed  with  public  funds  is  available 
to  the  public.  The  information  collection 

burdens  and  recordkeeping 
requirements  included  in  this  regulation 
fall  into  four  categories. 

a.  A  provision  which  is  to  be  included 
in  solicitations  where  the  proposer 
would  identify  any  proprietary  data  he 
would  use  during  contract  performance 
in  order  that  the  contracting  officer 
might  ascertain  if  such  proprietary  data 
should  be  delivered. 

b.  Contract  provisions  which,  in 
unusual  circumstances,  would  be 
included  in  a  contract  and  require  a 
contractor  to  deliver  proprietary  data  to 
the  Government  for  use  in  evaluation  of 
work  results,  or  if  software,  to  be  used 
in  a  Government  computer.  These 
situations  would  arise  only  when  the 
very  nature  of  the  contractor's  work  is 
comprised  of  limited  rights  data  or 
restricted  computer  software,  and  given, 
that  the  Government  would  need  to  see 
that  data  in  order  to  determine  the 
extent  of  the  work. 

c.  A  technical  data  certification  for 
major  systems,  which  requires  the 
contractor  lo  certify  that  the  data 
delivered  under  the  contract  are 
complete,  accurate  and  comply  with  the 
requirements  of  the  contract.  As  this 
provision  is  for  major  systems  only,  and 
few  civilian  agencies  have  such  major 
systems,  only  about  30  contracts  will 
involve  this  certification. 

d.  The  Additional  Data  Requirements 
clause,  which  is  to  be  included  in  all 
contracts  for  experimental, 
developmental,  research  or 
demonstration  work  (other  than  basic  or 
applied  research  to  be  performed  solely 
by  a  university  or  college  where  the 
contract  amount  will  be  $500,000  or 
less).  This  clause  requires  that  the 
contractor  keep  all  data  first  produced 
in  the  performance  of  the  contract  for  a 
period  of  three  years  fit)m  the  final 
acceptance  of  all  items  delivered  under 
the  contract.  Much  of  this  data  will  be  in 
the  form  of  the  deliverables  provided  to 
the  Government  under  the  contract 
(final  report,  drawings,  specifications, 
etc.).  Some  data,  however,  will  be  in  the 
form  of  computations,  preliminary  data, 
records  of  experiments,  etc.,  and  these 
will  be  the  data  that  will  be  required  to 
be  kept  over  and  above  the  deliverables. 
The  purpose  of  such  recordkeeping 
requirements  if  to  insure  that  the 
Government  can  fully  evaluate  the 
research  in  order  to  ascertain  future 
activities,  and  to  insure  that  the 
research  was  completed  and  fully 
reported,  as  well  as  to  give  the  public  on 
opportunity  to  assess  the  research 
results  and  secure  any  additional 
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informatiaii.  All  data  covered  by  this 
clause  is  unlimited  rights  data,  for  which 
the  Government  paid. 

e.  Paragraidi  (d)  of  the  Rights  in  Data- 
General  clause  outlines  a  procedure 
whereby  a  contracting  officer  can 
challenge  restrictive  markings  on  data 
delivered  under  civilian  agency 
contracts,  limited  rights  data  or 
restricted  computer  software  is  rarely  if 
ever  delivered  to  the  Government. 
Therefore,  there  will  rarely  be  any 
challenges.  Thus,  there  is  no  burden  on 
the  pubUc 

Under  the  procedures  established  for 
development  of  the  FAR.  agency  and 
public  comments  were  solicited  and 
each  comment  was  addressed  before 
flnalization  of  the  text.  The  comments 
which  were  received  were  for  the  most 
part  from  educational  institutions,  which 
stated  that  requiring  their  investigators 
to  keep  records  of  unlimited  rights  data 
for  three  years  after  acceptance  of 
deliverables  was  unresonable.  in  that 
such  investigators  in  reality  do  not 
segregate  theJ-  research  by  contract,  but 
rather  combine  it  with  other  data  in 
order  to  continue  their  research.  In  light 
of  this,  the  proposed  rule  was  changed 
to  state  that  the  Additional  Data 
Requirements  clause  would  not  be 
placed  in  contracts  for  basic  or  applied 
research  with  educational  institutions — 
where  the  value  was  $500,000  or  less. 
The  $500,00  threshold  was  adopted  after 
surveying  the  major  civilian  R&D 
agencies,  whose  data  suggested  that  an 
average  R&D  contract  was  $250,000 — 
$300,000;  in  order  to  be  commensurate 
with  other  clause  thresholds,  (e.g.,  small 
business  subcontracting)  the  $500,000 
was  chosen.  Thus,  for  most  R&D 
contracts  with  universities,  no 
recordkeeping  is  required. 

b.  Annual  reporting  burden:  The 
annual  reporting  burden  is  estimated  as 
follows:  Respondents,  1,100;  responses 
per  respondent,  1:  total  annual 
responses,  1,100;  hours  per  response.  2.7; 
and  total  response  burden  hours.  2.970. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  from 
General  Services  Administration,  FAR 
Secretariat  (VRS).  Room  4041. 
Washington,  DC  20405,  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
9000-0090,  Rights  in  Data  and 
Copyrights. 

Dated:  May  9. 1989. 

Matgarat  A.  WUUa, 

FAR  Secretariat. 

|FR  Doc.  80-12027  Filed  6-l»-«e;.8:4S  am] 
MLUNOCOOf  ( 


DEPARTMENT  OF  DEFENSE 
Offlot  of  th«  S«cratary 

DorMws  ScMficc  Bowtl  Tssk  Fofcv  on 
Low  ObscfviMs  Todmolosy!  MMtin9 

action:  Notice  of  Advisory  Committee 
Meetings. 


r.  The  Defense  Science  Board 
Task  Force  on  Low  Observable 
Technology  will  meet  in  closed  session 
on  June  7-6  and  June  27-28, 1980  at  the 
Pentagon,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific  and 
technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense  At  these  meetings  the  Task 
Force  will  evaluate  low  observable 
technology. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
Pub.  L  No.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1082)),  it  has  been  determined 
that  these  D^  Task  Force  meetings, 
concern  matters  listed  in  5  U.S.C. 
552b(c)(l)  (1982),  and  that  accordingly 
these  meetings  will  be  closed  to  the 
public. 
Linda  M.  Bynum, 

AJtemativeOSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 
(FR  Doc.  89-12018  Filed  5-18-89;  8:45  am] 
MUJNQ  CODE  3S10-01-M 

Dcpai  liiieiil  of  ttw  Air  Fofce 

USAF  Scientific  Advisory  Board; 
Meeting 

May  12. 1989. 

The  USAF  Scientific  Advisory  Board 
AD  Hoc  Committee  on  Conventional 
Munitions  will  meet  on  10-21  July,  1989 
at  the  Air  Force  Academy,  Colorado 
Springs.  Colorado. 

The  purpose  of  this  meeting  is  to 
deliberate  on  the  summer  study,  prepare 
the  briefing  to  the  Chief  of  Staff,  and  to 
complete  the  first  draft  of  the  report  on 
conventional  munitions.  This  meeting 
will  involve  discussions  of  classified 
defense  matters  Hsted  in  section  552(c) 
of  Title  5,  United  States  Code, 
specifically  subparagraph  (1)  thereof, 
and  accordingly  will  be  closed  to  the 
public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariate 
at  (202)  097-4648. 
Patsy  ).  Cooaat. 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  80-12024  Filed  S-18-ae:  8:45  am] 
MUMQ  coot  s»i«-oi-a 


USAF  SdoeMflc  AcMeory  Board; 
Meeting 

May  12, 1960. 

The  USAF  Scientific  Advisory  Board 
AD  Hoc  Committee  on  Conventional 
Mimitions  will  meet  on  13-15  June,  1989 
at  the  Pentagon.  Washington,  DC. 

The  purpose  of  this  meeting  is  to 
prepare  for  the  interim  briefing  on 
conventional  munitions.  This  meeting 
will  involve  discussions  of  classified 
defense  matters  listed  in  section  552b(c) 
of  Title  5.  United  States  Code, 
specifically  subparagraph  (1)  thereof, 
and  accordingly  wiU  be  closed  to  the 
public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariate 
at  (202)  e97-<648. 
Patay|.C«mK. 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Do&  80-12025  Filed  S-18-89:  a-45  am] 


USAF  Scientific  Advisory  Board; 
Meeting 

May  11. 1980. 

The  USAF  Scientific  Advisory  Board 
Advisory  Group  (DAG)  for  Electronic 
Security  Command  (ESC)  will  meet  5-0 
Jun  80  from  8:00  ajn.  to  5:00  p.m.  at  San 
Antonio,  TX. 

The  purpose  of  this  meeting  is  to 
address  long  range  planning  and  ESC 
ROADMAPS  (follow-up  on  discussions 
at  the  last  meeting):  technology 
assessments  for  their  three  mission 
areas:  intelligence  security;  and. 
electronic  combat  This  meeting  will 
involve  discussions  of  classified  defense 
matters  listed  in  section  552b(c)  of  Title 
5.  United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  fiie    - 
Scientific  Advisory  Board  Secretariat  at 
(^2)  697-^1648. 
Patsy  |.  Owner, 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  80-12026  Filed  5-18-80:  8:45  am] 

BILLMQ  CODE  SSM-St-M 


Corps  of  Engineers;  Department  of 
tlie  Army 

[Parmit  Application  Na  10117] 

Intention  To  Prepare  Environmental 
Impact  Report  and  Environmental 
Impact  Statement  on  Cliaiiiiel 
Improvements,  Son  Joaquin  DeRa, 
California 

The  Corps  of  Engineers,  Sacramento 
District,  will  prepare  a  joint  EIR/EIS  for 
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a  regulatory  permit  to  construct  channel 
improvements  in  navigable  waters  of  the 
U.S.  The  California  Department  of 
Water  Resources,  will  be  the  lead 
agency  for  the  EIR.  The  project  will 
involve  improving  conveyance 
capacities  of  various  channels  in  the 
northern  area  of  the  Sacramento-San 
Joaquin  Delta,  about  100  miles  east  of 
San  Francisco. 

Agency:  Sacramento  District,  U.S. 
Army  Corps  of  Engineers,  Department  of 
Defense. 

Action:  Notice  of  Intent  to  prepare 
EIR/EIS. 

Summary:  The  California  Department 
of  Water  Resources  intends  to  construct 
channel  improvements  in  navigable 
waters  of  the  U.S.  The  improvements 
will  consist  of  new  levees,  channel 
dredging,  channel  realignments,  and 
channel  widening  using  levee  setbacks. 
These  chaimel  improvements  will 
alleviate  flooding  in  the  North  Delta 
area,  reduce  reverse  flows  in  the  lower 
San  Joaquin  River,  improve  water 
quality,  reduce  fishery  impacts,  and 
improve  water  supply  reliability. 

The  Corps  of  Engineers  must  issue  a 
permit  for  the  proposed  work  under 
Section  10  of  the  Rivers  and  Harbors 
Act  and  section  404  of  the  Clean  Water 
Act 

New  levees  will  have  a  miiumum 
cross  section  of  2:1  water  side  slopes,  3:1 
land  side  slopes,  a  crown  width  of  16.0 
feet  with  0.5  feet  of  gravel  surfacing,  and 
fi«eboard  above  the  100  year  flood 
elevation  of  1.S  feet  in  agricultural  areas 
and  3.0  feet  in  urban  areas. 

Alternatives:  A  No  Action  alternative 
and  alternatives  involving  channel 
improvements  to  various  combinations 
of  the  channels  listed  below  will  be 
studied.  Alternative  methods  of  channel 
improvements  to  be  considered  for  each 
channel  will  include  no  action,  dredging, 
and  levee  setbacks  with  new  levees. 
The  involved  channels  are: 

1.  Snodgrass  Slough  and  Deadhorse  Cut 
south  of  the  Delta  Cross  Channel 

2.  Mokelumne  river,  downstream  from  I- 
5  bridge 

3.  North  Fork  Mokelumne  River 

4.  South  Fork  Mokelumne  River 

5.  Little  Potato  and  Little  Connection 
Sloughs 

Other  alternatives  identified  during 
the  scoping  process  will  also  be 
considered. 

The  following  significant  issues  will 
be  discussed  in  the  EIR/EIS: 

1.  Flood  Control 

2.  Water  Quality  and  Quantity 

3.  Fisheries 

4.  Wildlife  and  Native  Vegetation 

5.  Land  Use  and  Agriculture 

6.  Geology  and  Soils 


7.  Recreation  and  Navigation 

8.  Cultural  Resources 

9.  Social  and  Economic  Effects 

10.  Air  Quality  and  Noise 

Other  issues  identified  diuing  the 
scoping  process  will  be  discussed  in  the 
EIR/EIS.  A  Public  notice  describing  the 
project  has  been  sent  to  all  known 
interested  parties  requesting  comments 
on  the  project  and  on  the  scope  of  the 
EIR/EIS. 

Scoping  Process:  Public  scoping 
meetings  were  held  in  Walnut  Grove, 
California,  and  Sacramento.  California, 
in  August  and  September  of  1987.  The 
Public  Notice  inviting  further  written 
comments  on  the  scope  of  the  EIR/EIS  is 
dated  May  17. 1989  and  has  a  30  day 
comment  period. 

We  estimate  the  draft  EIR/EIS  will  be 
published  by  January  1990.  Questions 
concerning  the  proposed  actions  and 
EIR/EIS  should  be  directed  to  Tom  Coe, 
Regulatory  Section.  U.S.  Army  Corps  of 
Engineers.  650  Capitol  Mall, 
Sacramento,  California  95814.  telephone 
(916)  551-2270.  Questions  concerning  the 
EIR  process  should  be  directed  to  Stein 
Buer,  California  Department  of  Water 
Resources,  Planning  Division.  P.O.  Box 
942836,  Sacramento,  California,  94236- 
0001.  telephone  (916)  445-6809. 
Jack  A.  La  Cuyer. 

Colonel,  Corps  of  Engineers,  District 
Engineer. 

(FR  Doc.  89-12052  Filed  5-18-88;  8:45  am] 
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Department  of  ttie  Navy 

Chief  of  Naval  Operations;  Executive 
Panel  Adviaory  Committee;  Closed 


Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.).  notice  is  hereby  given  that 
the  Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Advisory  Committee 
Technology  Surprise  Task  Force  will 
mefet  ]une  5-6. 1989  fi^m  9  a.m.  to  5  p.m. 
each  day,  at  4401  Ford  Avenue, 
Alexandria,  Virginia.  All  sessions  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
discuss  the  possibility  of  unexpected 
technological  breakthroughs  that  vastly 
change  warfighting  capabilities.  The 
entire  agenda  for  the  meeting  will 
consist  of  discussions  of  key  technology 
efforts  with  the  potential  for 
breakthroughs  that  could  have  an  acute 
impact  on  naval  forces.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is,  in  fact  properly 
classified  pursuant  to  such  Executive 


order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c](l)  of 
title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Faye  Buckman, 
Secretary  to  the  CNO  Executive  Pane! 
Advisory  Committee.  4401  Ford  Avenue, 
Room  601,  Alexandria.  Virginia  22302- 
0268.  Phone  (703)  756-1205. 

Date:  May  16. 1989. 
Sandra  M.  Kay, 

Department  of  the  Navy,  Alternate  Federal 
Register  Liaison  Officer. 
[FR  Doc.  89-12034  Filed  5-18-89:  8:45  am] 
HUMQ  COOC  SS1»-AE-H 


Naval  Researd)  Advisory  Committee: 
Closed  Meeting 

Pursuant  to  the  provisons  of  the 
Federal  Advisory  Commitee  Act  (5 
U.S.C.  App),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  International 
Research  and  Development  will  meet  on 
June  13, 1989.  The  meeting  will  be  held 
at  the  General  Dynamics  Corporation. 
1525  Wilson  Blvd.,  Rosslyn,  Virginia. 
The  meeting  will  commence  at  8:30  a  jn. 
and  terminate  at  5:00  pan.  on  June  13, 
1989.  All  sessions  of  the  meeting  will  be 
closed  to  the  public 

The  purpose  of  the  meeting  is  to 
provide  briefings  for  the  panel  members 
related  to  ongoing  international  research 
and  development  programs.  The  agenda 
will  include  briefings  and  discussions 
related  to  program  objectives,  the 
impact  of  current  legislation, 
cooperative  R&D  programs,  and 
production  and  industrial  base  impacts. 
These  briefings  and  discussions  will 
contain  classified  infcmnation  that  is 
specifically  authorized  under  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  is  in  fact  properly  classified 
pursuant  to  such  Executive  Order.  The 
classified  and  non-classified  matters  to 
be  discussed  are  so  inextricably 
intertwined  as  to  preclude  opening  and 
portion  of  the  meeting.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  Usted  in  section 
552b(c)(l)  of  title  5,  United  States  Code. 

For  futher  information  concerning  this 
meeting  contact  Commander  LW. 
Snyder.  U.S.  Navy.  Office  of  Naval 
Research.  800  North  Quincy  Street 
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DEPARTyEMT  OF  EMERGY 

Federal  Energy  fieguietery 
Commiaaion 

[Docket  Noa.  CP  •»-1320-000  at  ag 

Panhandle  Caatein  Pipeline  Co^  et  aL; 
Natural  Qaa  Certificate  Fllinga 

May  IS.  1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Panhandle  Eaatam  Pipeline  Company 

[Docket  No.  CP89-1 320-000] 

Take  notice  that  on  May  5, 1988, 
Panhandle  Eastern  Pipeline  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP89-1 320-000,  a  request  pursuant  to 
%%  157.205  and  2M.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act,  for  authorization  to 
transport  on  a  firm  basis,  natural  gas 
under  its  blanket  certificate  issued  in 
Docket  No.  CP8e-585-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act  on 
behalf  of  Bethlehem  Steel  Corporation 
(Bethlehem),  a  shipper  and  end  user,  aQ 
as  more  fully  set  forth  in  the  request  on 
nie  with  the  Commission  and  open  to 
public  inspection. 

Panhandle  proposes  to  transport  up  to 
a  maximum  daily  quantity  of  15,776  Dt 
on  a  peak  day  and  average  day,  and 
estimates  the  annual  volume  to  be 
5.75B.240  Dt. 

Panhandle  explains  that  service 
commenced  April  1. 1969,  under 
S  284.223(a)  of  the  Commission's 
regulations,  as  reported  in  Docket  No. 
ST89-3171-000. 

Comment  date:  June  29. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Southern  Natural  Gas  Company 

(Docket  No.  CPei)-132S-0OO| 

Take  notice  that  on  May  5, 1989, 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563.  Birmingham. 
Alabama  35202,  filed  in  Docket  No. 
CP89-1329-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Conunisaion's  Regulations  under  the 
Natural  Cas  Act  for  authorization  to 
transport  natural  gas  under  the  blanket 
certificate  issued  in  Docket  No.  CPeB- 


316-000  pursnant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  inspection. 

Southetn  proposes  to  transport 
natural  gas  for  TXG  Gas  Marketing 
Company  (TXG)  pursuant  to  Rate 
Schedule  TT.  Southern  explains  that 
service  commenced  March  8, 1989,  under 
S  284.223(a)  of  die  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-2892.  Southern  explains  that  die 
peak  day  quantity  would  be  27,100 
MMBtu.  the  average  daily  quantity 
would  be  &0Q0  MMBtu,  and  that  the 
annual  quantity  would  be  1,825XX)0 
MMBtu.  Southern  explains  that  it  would 
receive  natural  gas  for  TXG's  account  at 
existing  receipt  points  in  Louisiana, 
offshore  Louisiana.  Texas,  offriiore 
Texas.  Alabama  and  Mississippi  for 
delivery  in  Louisiana,  offshore 
Looiiiana,  Texas  and  Alabama. 

Comment  date:  June  29, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  diis  notice. 

3. 5Tnithem  HabmA  Gas  CoasiMuiy 

(Docket  No.  CP8»-1332-«00] 

Take  notice  that  on  May  8, 1989. 
Southern  Natural  Gas  Company 
(Southern).  P.O.  Box  2563.  Birmingham, 
Alabama  35202,  filed  in  Docket  Na 
CP89-1332-000  a  request  pursuant  to 
S§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  the  blanket 
certificate  issued  in  Docket  No.  CP8&- 
316-000  pursuant  to  Section  78  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  inspection. 

Southern  proposes  to  transport 
natural  gas  fur  Citizens  Gas  Supply 
Corporation  (Citizens)  pursuant  to  Rate 
Schedule  IT.  Southern  explains  that 
service  commenced  March  10, 1989, 
under  {  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-2895.  Southern  explains  that  the 
peak  day  quantity  would  be  35,000 
MMBtu.  the  average  daily  quantity 
would  be  34,520  MMBtu.  and  that  the 
annual  quantity  would  be  12.600.000 
MMBtu.  Southern  explains  that  it  would 
receive  natural  gas  for  Citizens'  account 
at  existing  receipt  points  in  Louisiana, 
offshore  Louisiana,  Texas,  offshore 
Texas,  Alabama  and  Mississippi  for 
delivery  in  Louisiana,  offshore 
Louisiana.  Texas  and  Alabama. 

Comment  date:  June  29, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


4. 

(Docket  No.  CP89-13S5-O00J 

Take  notice  that  on  May  8. 188a 
Northwest  Pipeline  Corporatien 
(Northwest).  295  Qiipeta  Way,  Salt  Lake 
City,  Utah  84108,  ^d  in  Docket  No. 
CP89-1335-000  a  request  for  S  S  157.205 
and  284.223  of  the  Conunissioo's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  for  BP  Mariceting 
Company  (BP  Gas)  under  the  blanket 
certificate  issued  in  Docket  No.  CP86- 
578-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  aU  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  states  that  pursuant  to  a 
Transportation  Agreement  dated 
October  24, 1988.  as  amended  December 
5, 1988,  it  proposes  to  transport  up  to 
60,000  MMBtu  per  day  of  natural  gas  for 
BP  Gas  imder  Rate  Schedule  Tl-l.  for  a 
term  continuing  to  Mfirch  25, 1990  and 
month  to  numth  thereafter. 

Northwest  will  transport  the  sub)ect 
gas  through  its  ^stem  from  any 
transportation  receipt  point  on  its 
system  to  any  transportation  delivery 
point  on  its  system. 

Northwest  states  that  the  maximum 
day,  average  day  and  annual 
transportatian  volniiies  would  be 
approximately  604)00  KAffitu,  100 
MMBtu,  and  35.500  MMBtn.  reflectively. 

Northwest  farther  states  that  it 
commenced  March  23. 1989,  as  reported 
in  Docket  No.  ST8e-3070-000. 

Comment  date:  )une  29, 1969.  in 
accordance  with  Standard  Paragraph  G 
at  die  end  of  this  notice. 

5.  United  Gas  Pipe  Line  Company 
(Docket  No.  CP8B-1322-000] 

Take  notice  that  on  May  5. 198P 
United  Gas  Pipe  Line  Company  (IJnitnd), 
P.O.  Box  1478,  Houston,  Texas  77152- 
1478,  filed  in  Docket  No.  CP89-1322-000 
an  application  pursuant  to  §  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Centran  Corporation 
(Centran),  a  marketer  of  natural  gas, 
under  Uniteds  blanket  certificate  issued 
in  Docket  No.  CP88-6-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  the  public  inspection. 

United  proposes  to  transport,  on  an 
intemiptible  basis,  up  to  10,039  MMBtu 
per  day  for  Centran.  United  states  that 
construction  of  facilities  would  not  be 
required  to  provide  the  proposed 
service. 


United  further  states  that  the 
maximum  day,  average  day,  and  annual 
transportation  volumes  would  be 
approximately  10,039  MMBtu,  10,039 
MMBtu  and  3.664,235  MMBtu, 
respectively. 

United  advises  that  Service  under 
S  284.223(a]  commenced  March  23, 1989, 
as  reported  in  Docket  No.  ST89-3089. 

Comment  date:  June  29, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  VL  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  CaaheU, 
Secretary. 
|FR  Doc.  89-12048  Filed  S-18-89:  8:4S  am] 

MLUNO  COOC  (Tir-OI-M 

IDocket  Nol  TQ8a-3-53-e00] 

K  N  Energy,  inc^  Propoaed  Changea  hi 
FERC  Gaa  Tariff 

May  IS,  1989 

Take  notice  that  K  N  Energy,  Inc.  ("K 
N")  on  May  9, 1989  tendered  for  filing  a 


quarterly  PGA  proposing  changes  in  its 
FERC  Gas  Tariff  to  adjust  the  rates 
charged  to  its  jurisdictional  customers 
pursuant  to  the  Purchased  Gas 
Adjustment  provision  (Section  19)  of  the 
General  Terms  and  Conditions  of  K  N's 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1  to  reflect  changes  in  the  Current 
Adjustment.  The  proposed  changes 
would  decrease  the  commodity  rate 
under  each  of  K  N  Energy's 
jurisdictional  rate  schedules,  exclusive 
of  IOR-1  and  IOR-2,  by  0.44«  per  Mcf 
Rates  under  Rate  Schedules  IOR-1  and 
IOR-2  are  proposed  to  increase  by  0.75i 
per  Mcf  and  1.34^  per  Met  respectively. 
K  N  has  also  revised  the  rates  of  its 
various  rate  schedules  to  reflect  an 
increase  in  Dl  and  D2  demand  costs  as 
set  forth  in  K  N's  transmittal  letter  and 
tariff  sheets.  K  N  states  that  the  filing 
reflects  revision  to  its  base  tariff  rates  to 
reflect  projected  weighted  average  gas 
costs  for  the  quarter  ending  August  31, 
1989.  The  proposed  effective  date  for  the 
rate  changes  is  June  1, 1989. 

Copies  of  the  filing  were  served  upon 
K  N's  jurisdictional  customers,  and 
interested  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
filing  should  on  or  before  May  22, 1988, 
file  with  the  Federal  Enei;gy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.  Washington,  DC  20426,  a  p>etition  to 
intervene  or  a  protest  in  accordance 
with  the  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  approppriate  action  to  be  taken,  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 


wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  part  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  rules.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  CasheU, 

Secretary. 

[PR  Doc.  89-12049  Filed  S-18-89;  8:45  am)- 
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Office  of  Hearinga  and  Appeala 

Caaea  FNed  During  the  Week  of  March 
17  Through  March  24, 1989 

During  the  Week  of  March  17  through 
March  24, 1989,  the  applications  listed  in 
the  Appendix  to  this  Notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  DC  20585. 

May  IZ  1989. 

Gaorge  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  o(  Marcti  17  through  Marcti  24.  1989] 


Date 

Applicani 

CaseNa 

Type  ot  Submisaon 

3/17/80.... 

3/24/89 .... 
1 

Southwestern  States  Mar- 
keting Corporation.   At)t- 
lene,TX 

Kenneth   Walker,    Abilene, 
TX 

KRZ-0092 
KHZ-0093 

Interlocutory  If  granted:  The  Office  of  Hearings  and  Appeals  woutd  either  permit  the  Trustee  in  Banknjptcy  lor 
ttie  Estate  of  SouthM^estam  States  Marketing  Corporatkxi  to  sut>mit  additional  ovidonoe  *\  the  enforcement 
proceeding  involving  Southwestern  and  Kenneth  Walker  or  to  tnodity  a  Noven«)er  21.  1986  Oeocnn  and 
Order. 

Interlocutory  If  granted:  The  Office  of  Hearings  and  Appeals  wotid  modify  the  Decerrtier  30.  1985  Oacsion 
and  Order  (Case  Nos.  HH2-0263,  HRD-0268  and  HRH-0268)  issued  to  Kenneth  WAer  to  pernrt  hKti 
additional  discovery  in  the  remedial  order  proceeding  Involving  Southwestern  States  kHarketing  Corporation 
(Case  No  HRO-0258). 
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Refund  Appucations  Received 

[WMk  ol  Mareh  17  to  March  24, 1969] 


DM 

R«ceiv«d 

NwMOf  Refund 

Pf  ocMdb'tu/  NvTM  ol 
Refund  Applicant 

Case  Number 

3/18/89 

Ttw  01  Wan  Company 
tttl. 

RF3 14-24 

3/18/89 

Qatly  Sarv  Stat  of 
Roalnda. 

RF265-2781 

3/18/89 

Ska«yS«ylc«SUtion... 

RF265-2782 

3/18/89 

BuOar'a  Qatty 

RF265-2783 

3/18/89 

RF26S-2784 

3/18/89 

OryiW  Skaly  Safvica.... 

RF265-2785 

3/18/89 

SkaHy. 

RF265-2786 

3/18/89 

Joas  Qatty  01 
Safvtoa  Station. 

RF265-2787 

3/18/89 

FHway-aQaltySarvlca.. 

RF265-2788 

3/18/89 

Joa'a  Qaity 

RF26&-2788 

3/18/89 

Locka'a  Qatty 

RF266-2790 

3/18/89 

Mac'a  Qatty 

RF265-2791 

3/18/89 

Rogar'a  Qatty _.. 

RF26&-2792 

3/18/89 

Rogar'a  Qatty  of 
NontiC 

RF265-2793 

3/18/89 

DP^'a  Qatty  .„ 

RF265-2794 

3/18/89 

Bazyk  Qatty  Sarvica 
Caniar. 

RF285-2795 

3/18/89 

Orouaa  Fual  Satvioa 

RF265-279e 

3/18/88 

naacon  Skaly 

RF266-2797 

3/18/88 

PlaaaanlViawTnick 

RF26S-2798 

3/18/89 

Jm  Hunfa  Qatty 

RF26&-2799 

3/18/88 

Bob  McMHan-a  Qatty... 

RF26S-2800 

3/18/88 

OaunaO.Kuaa — 

RF266-2801 

3/18/88 

MnMlonMi  SkiNy 
Satvtoa. 

RF266-2e02 

3/18/89 

Lan/aShaaySarv. 
StaL 

RF26&-2803 

3/18/89 

Lundalan-a  SkaMy 
Sanftoa. 

RF26&-2804 

3/16/89 

MUway  Shafly  San<ioa... 

RF286-2805 

3/18/89 

EaiTa  Shaly - 

RF266-2806 

3/20/89 

PMnam  Fuala.  Inc. 

RF313-101 

3/20/80 

RF313-102 

3/20/88 

Ruaaal  Qraanlay 

RC272-21 

3/20/89 

CltyofMahon.Kwwaa.. 

RC272-22 

3/20/89 

PHUbUfQ  PUDHC 

Schoola. 

RC272-23 

3/20/89 

T  J   1^ 

RC272-24 

3/20/89 

DonaM  L  Twdaman 

RC272-25 

3/20/89 

Lao  Taylor 

RC272-26 

3/20/89 

Avary  A  Qraoa  Batas .... 

RC272-27 

3/20/89 

Lao  H.  VMtona 

RC272-28 

3/20/89 

Olaf  D.  Stronwnun 

RC272-29 

3/20/89 

David  L  Dunkal 

RC272-30 

3/20/89 

HartMTt  Sugpa 

RC272-31 

3/20/89 

BftLTruciung 
CoiTipar»y. 

RC272-32 

3/20/89 

Harry  K.  Scott 

RC272-33 

3/20/89 

WHHa  0«Tow  k  J.  P. 
Hunt 

RC272-34 

3/20/89 

PaulE.  Oamoth 

flD272-75035 

3/20/89 

Haular.  Inc. 

RD272-75150 

3/20/89 

McLaughlin  «  Schuitz, 
mc. 

RD272-75223 

3/20/89 

Stata  Escrow 

RF302-6 

3/20/89 

Manhrt  ON  Company, 
he. 

RF314-25 

3/21/89 

Lyman  01  Company. 

mc. 

RF313-103 

3/23/89 

Haadtoy  Sarvica 
Station. 

RF313-104 

3/24/89 

Jat-Way  Sacvica 
Staton. 

RF313-105 

3/24/89 

M.  P.  Hughaa  0« 
Company. 

RF313-106 

3/17/89 

QuNMRafund 

RF300.10738 

ttiru 

Appaoanona 

thru 

3/24/88 

■* — ■  - . 

RF300-10757 

Refund  Applications  Received— 
Continued 


[Week  of  March  17  to  March  24.  1989] 

Data 
Received 

Name  of  Refund 

Procaadm/Nama  of 
Refund  Applicant 

Case  Number 

3/17/89 

Crude  Oi  Refund 

RF272-75401 

Ihni 

AppHcationa 

thnj 

3/24/89 

Racaivad. 

RF272-75411 

3/17/89 

Murphy  Refund 

RF309-1014 

thni 

Applicationa 

ttvu 

3/24/89 

Receivad. 

RF309-1064 

3/17/89 

AoanBC  rucnneia 

RF304-8155 

thru 

Refund  Applications 

thru 

3/24/89 

Recaivad. 

RF304-8209 

3/17/89 

Exxon  Refund 

RF307-g685 

thru 

AppficaUona 

thru 

3/24/89 

Recaivad. 

RF307-9705 

3/17/89 
thni 

She!  Refund 

RF315-4885 
thru 

3/24/89 

Received. 

RF31S-4867 

[FR  Doc  8»-12103  Filed  5-18-89;  8:45  am] 
MLUNO  ctxw  a4«a-oi-M 


Issuance  of  Decisions  and  Orders 
During  Week  of  February  27  Through 
March  3, 1989 

During  tlie  week  of  February  27 
through  March  3, 1069.  the  decisions  and 
orders  stunmarized  below  were  issued 
with  respect  to  applications  for  relief 
nied  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Refimd  AppUcatioos 

A.  C.  Widenhouse.  Inc.  et  al,  02/27/89; 
RF272-8329  et  at..  RD272-8329  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  nine  interstate  common  carriers 
(carriers)  in  the  Subpart  V  crude  oil 
refund  proceeding.  A  group  of  States 
objected  to  the  carriers'  applications  on 
two  grounds:  (1)  That  the  economy 
generally  allows  the  members  of  the 
trucking  industry  to  pass  through  some 
portion  of  increased  costs  to  customers 
via  higher  prices;  and  (2)  that  the  ICC 
fuel  surcharges  implemented  during  the 
price  control  period  allowed  the  carriers 
to  pass  through  increased  fuel  costs.  The 
States  argued  that  this  evidence  was 
sufticient  to  rebut  the  end-user 
presumption  for  the  applicants,  and 
OHA  should  therefore  deny  the 
applications.  OHA  granted  the  refunds 
for  all  nine  applicants,  determining  that 
the  States  had  failed  to  show  that  these 
particular  applicants  passed-through 
increased  fuel  costs.  The  total  refund 
granted  in  this  Decision  and  Order  was 
$15,401. 

BSrB  Trucking,  (a/27/89,  RF272~87 


The  DOE  issued  a  Decision  and  Order 
considering  an  Application  for  Refund 
filed  by  B  &  B  Trucking  in  the  DOE's 
Subpart  V  crude  oil  refund  proceeding. 
B&  B  was  a  private  carrier  who  was 
under  contract  to  carry  mail  for  the  U.S. 
Postal  Service.  According  to  information 
from  the  Postal  Service,  B  &  B  received 
direct  reimbursement  for  all  of  its  fuel 
costs  and  therefore  could  not  have 
experienced  any  injury  as  a  result  of 
crude  oil  overcharges.  Accordingly,  B  & 
B's  Application  for  Refund  was  denied. 

Bob's  Oil  Co./South  Dakota.  03/02/89. 
RQ38-W8. 

The  DOE  modified  a  prior 
determination  and  reduced  a  refund  to 
the  State  of  South  Dakota  from  $2,159  to 
$1,079,  since  the  State  was  eligible  for  a 
refund  only  at  that  lesser  amount. 

CARGO  RENTALS.  INC..  03/03/89. 
RF272-36020 
The  DOE  issued  a  Decision  and  Order 
considering  an  Application  for  Refund  in 
the  Subpart  V  crude  oil  refund 
proceedings  filed  by  a  vehicle  leasing 
company,  which  is  considered  by  the 
DOE  to  be  a  retailer  of  petroleum 
products.  Because  the  applicant,  Carco 
Rentals.  Inc.,  did  not  demonstrate  that  it 
was  injured  by  the  crude  oil 
overcharges,  it  was  found  to  be 
ineligible  for  a  crude  oil  refund. 

Cheme  Contracting  Corporation.    03/ 
01/89.  RA272-3 
The  DOE  issued  a  Supplemental 
Order  correcting  a  crude  oil  refund 
issued  to  Cheme  Contracting 
Corporation  and  granting  the  firm  an 
additional  refund  of  $15. 

Crown  Central  Petroleum  Corp. /Capitol 
Oil  Co..  Inc.  et  al..  02/28/89.  RF313- 
lOetal. 
The  DOE  issued  a  Decision  and  Order 
considering  applications  filed  by  three 
purchasers  of  Crown  refined  petrolciun 
products  in  the  Crown  Central 
Petroleum  Corporation  special  refund 
proceeding.  Each  applicant  was  found  to 
be  eligible  for  a  refund  based  on  the 
volume  of  products  it  purchased  from 
Crown  and  the  applications  were 
granted  using  a  presumption  of  injury 
methodology.  The  total  amount  of  the 
refunds  approved  in  this  Decision  was 
$22,139.  representing  $19,168  in  principal 
plus  $2,971  in  accrued  interest. 

Crown  Central  Petroleum  Corp./ 

Sevema  Park  Crown,  et  al.    02/28/ 
89.  RF313-50  et  al. 
The  DOE  issued  a  Decision  and  Order 
considering  applications  filed  by  three 
purchasers  of  Crown  refined  petroleum 
products  in  the  Crown  Central 
Petroleum  Corporation  special  refund 


proceeding.  Each  applicant  was  found  to 
be  eligible  for  a  refund  based  on  the 
volume  of  products  it  purchased  from 
Crown  and  refunds  were  granted  using  a 
presumptitm  of  injury  methodology.  TTie 
total  amount  of  the  reftmds  approved  in 
this  Decision  was  $31,786,  refnesenting 
$27,520  in  principal  phis  $4,266  in 
accrued  interest 

Dorchester  Gas  Corp./Celanese 

Chemical  Co..  03/03/89.  RF253-14 
The  EKDE  issued  a  Decision  and  Order 
considering  an  Application  for  Refund 
filed  by  Celanese  Chemical  Company  in 
the  Dorchester  Gas  Corporation  refund 
proceeding.  Celanese  established  that  it 
purchased  25,189,562  gallons  of 
Dorchester  product  and.  as  an  ender- 
user  of  that  product,  was  presumed 
injured  by  alleged  Dorchester 
overcharges.  Accordingly,  the  Celanese 
application  was  granted  and  the  firm 
received  a  total  refund  of  $344,593. 

Dorchester  Gas  Corp./Top-O'-Texas 
Butane  Co.  et  al.  03/02/89.  RF253-16 
etal. 

The  DOE  issued  a  Decision  and  Order 
considering  six  Applications  for  Refund 
in  the  Don^ester  Gas  Corporation 
refimd  proceeding  filed  by  retailers  or 
resellers  of  Dorchester  petroleum 
products.  Each  of  the  applicants  claimed 
less  than  $5,000  and  was  therefore 
eligible  for  a  refund  based  on  the  small 
claims  presumption  of  injury.  The  total 
refund  approved  was  $32,305. 

Exxon  Corp./Burkhart's  Exxon  et  al., 
03/03/89,  RF307-200  et  al 

The  DOE  issued  a  Decision  and  Order 
concerning  eight  Applications  for 
Refund  filed  in  the  &cxon  Corporation 
special  refund  proceeding.  Each  of  the 
applicants  pim:hased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  was  less  than  $5,000  or 
an  end-user  of  Exxon  products.  The 
DOE  determined  that  each  applicant 
was  eligible  to  receive  a  refund  equal  to 
its  full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  was 
$3,401  ($2,917  principal,  plus  $484 
interest). 

Exxon  Corporation/Lindstedt  Oil  Co.  et 
al.  03/02/39,  RF307-3514  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  ten  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  apphcant 
purchased  directly  from  Exxon  and  was 
a  reseller  of  Exxon  products.  Each 
applicant  choose  to  accept  a  refund 
based  on  the  applicable  injury 
presumption.  The  sum  of  the  refunds 
granted  in  this  Decision  is  $60,069 
($51,518  in  principal  and  $8,551  in 
interest). 
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Exxon  Corporation/Revere  Copper  and 
Brass  Inc.,  et  al,  03/02/89,  RF307- 
4002  etal. 

The  IX)E  issued  a  Decision  and  Order 

concerning  81  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
applicants  purchased  directly  fitjm 
Exxon  and  was  either  an  end-user  of  a 
reseller  whose  allocable  share  was  less 
than  $5,000.  The  DOE  determined  that 
each  applicant  was  eligible  to  receive  a 
refund  equal  to  its  full  allocable  share. 
The  sum  of  the  refunds  granted  in  this 
Decision  is  $60,517  ($51,903  in  principal 
and  $8,614  in  interest). 

Fort  Madison  Community  School 
District  et  al,  (a/28/89,  RF272- 
35389  etal 

The  DOE  issued  a  Decision  and  Order 
approving  Applications  for  Refund 
submitted  by  28  claimants  in  the  crude 
oil  overcharge  refund  proceeding.  The 
DOE  found  that  the  claimants,  all  end- 
users,  met  the  eligibility  requirements  by 
supplying  their  actual  or  estimated 
purchase  volume  information  for  their 
commercial  or  agricultural  activities. 
The  DOE  granted  the  claimants  refunds 
totalling  $19,745. 

Gary  Community  School  Corp.  et  al, 
02/28/89,  RF272-28591  et  al 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  five  end-users  of 
refined  petroleum  products.  The  sum  of 
the  refunds  granted  in  this  Decision  is 
$14,263. 

Gulf  Oil  Ck>rporation/Blodgett  Oil  Co., 
Inc..  03/02/89.  RF30O-515.  RF300- 
516 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Blodgett 
Oil  Company,  Inc.  The  applications 
were  approved  under  the  40  percent 
presumption  of  injury.  In  granting  the 
claims,  the  DOE  took  into  account  a 
Gulf  refund  of  $436  previously  granted 
to  Blodgett.  The  total  refund  granted  in 
this  Decision,  which  includes  principal 
and  interest,  is  $13,488. 

Gulf  Oil  Corporation /Cason  Co.,  Inc., 
03/01/89.  RF300-617 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Cason 
Companies,  Inc.,  a  reseller  and 
consignee  of  covered  Gulf  products. 
Because  the  firm's  combined  allocable 
shares  for  its  reseller  gallons  and  10 
percent  of  its  consignee  gallons 
amounted  to  less  than  $5,000,  it  was 


presumed  injured  The  refund  granted 

was  $3,834. 

Gulf  Oil  Corporation/Finnegan  s  Inc.. 
Finnegan's  of  Virginia.  Inc.,  03/03/ 
89.  RF300-5190,  RF300-5191 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Finnegan's, 
Inc.  and  Finnegan's  of  Virginia,  Inc. 
Because  both  firms  were  under  common 
ownership  during  the  consent  order 
period,  the  DOE  cnsidered  both 
applications  when  applying  the 
presumptions  of  injury.  The 
Applications  were  approved  under  the 
small  claims  presumption  of  injury.  The 
refund  granted  in  this  Decisioa  which 
includes  both  principal  and  interest,  is 
$6,484. 

Gulf  Oil  Corporation/Four  A  S 

Enterprises  Inc.  et  al.  02/27/89. 
RFSOO-SXetal 
The  DOE  issued  a  Decision  and  Order 
concerning  eight  Applications  for 
Refund  submitted  in  the  Gulf  Oil 
Corporation  special  refund  proceeding. 
Each  application  was  approved  using  a 
presumption  of  injury.  "The  sum  cf  the 
refunds  granted  in  this  Decision,  is 
$58,443. 

Gulf  Oil  Corporation /Estel  R.  Brooks. 
03/01/89.  RF300-10703 

The  DOE  rescinded  a  $979  refund 
issued  to  Estel  R.  Brooks,  c/o  Kirk 
Hombeck,  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  The  DOE 
determined  that  since  Mr.  Brooks  owned 
the  business  when  the  relevant  Gulf 
purchases  were  made.  Mr.  Hombeck 
was  not  the  rightful  recipient  of  the 
refimd  check. 

Gulf  Oil  Corporation/J.  A.  Karmilowicz. 

Inc.,  T/A  FA.  Madden  6- Son.  W.  S. 

Peeney,  Inc.,  02/27/89,  RF300~4142. 

RF300-4143 
The  DOE  issued  a  Decision  and  Order 
conceming  two  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  J.  A. 
Karmilowicz.  Inc.  T/A  FA.  Madden  & 
Son  and  W.  S.  Peeney,  Inc.  Because  the 
firms  were  under  common  ownership 
during  the  refund  period,  it  was 
appropriate  to  consider  them  together 
when  applying  the  presumptions  of 
injurj'.  The  two  firms  collectively 
purchased  16.726,119  gallons  as 
resellers,  and  Peeney  distributed  on 
consignment  44.233.477  gallons  of 
covered  Gulf  products.  The  reselif>r 
claims  were  approved  under  the  40 
percent  injurj-  presumption  and  the 
consignee  claim  was  approved  under  the 
10  percent  prrsumpfion  of  injury  for    , 
consignees.  The  sum  of  the  refunds 
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granted  in  this  Decision,  which  includes 
both  principal  and  interest,  is  $0,224. 

Gulf  Oil  Corporation/John  A.  Sparta  et 
ai.  Inc..  03/02/89.  RF300-201  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  47  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  tlds  Decision,  which 
includes  both  principal  and  interest,  is 

$i59.oga 

Gulf  Oil  Corporation/Lambert  OH 
Company.  Inc.  J.C.  Roberts.  Jr.,  Inc.. 
03/01/89.  RF3O0^t891.  RF300-5580 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  Tlie  sum  of  the 
refunds  granted  in  this  Decision  was 
$12,068. 

Gulf  Oil  Corporation/Monria  Petroleum, 
Inc.  02/27/89.  RF300-2200 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Morris 
Petroleum,  Inc.,  a  consignee  and  a 
reseller  of  Gulf  refined  products.  Morris 
Petroleum  elected  to  based  its  refund  on 
the  appropriate  presumptions  of  injury. 
Since  Morris  Petroleum's  allocable  share 
was  less  than  $5,000,  it  was  not  required 
to  provide  a  detailed  demonstration  that 
it  absorbed  the  alleged  overcharges.  The 
total  refund  granted  to  Morris  Petroleum 
was  $2,188. 

Gulf  Oil  Corporation/Patrick'a  Gulf 
Service.  03/01/89.  RF300-10704 
The  DOE  learned  Uiat  it  has  granted 
duplicate  refunds  to  Patrick's  Gulf 
Service  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Accordingly, 
the  DOE  rescinded  the  second  refund  to 
Patrick's  amounting  to  $2,880. 

Gulf  Oil  Corporation/Plaza  Gulfet  al, 
02/27/89.  RF30O-320  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  28  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury,  llie  sum  of  the 
refunds  granted  in  this  Decision  was 
$41,870. 

Herbert  C.  Knafla.  03/01/89,  RC272-19 

The  DOE  rescinded  a  $14  crude  oil 
refund  granted  to  Herbert  C.  Knafla 
because  it  was  unable  to  ascertain  the 
applicant's  current  correct  address.  No 
supplemental  crude  oil  refund  checks 
will  be  issued  to  him. 


Matagorda  County  Fanners 

Cooperative.  03/01/89.  RF272-23464 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  Matagorda  County 
Farmers  Cooperative  (Matagorda},  an 
agricultural  cooperative,  based  on 
purchases  of  refined  petroleum  products 
during  the  period  August  19, 1973 
through  January  27. 1981.  Matagorda  had 
resold  the  petroleum  products  to  its 
members,  and  it  certified  that  it  would 
pass  on  any  refund  received  to  those 
members.  Accordingly.  Matagorda  was 
granted  a  refund  of  $133. 

Mathews  Readymix.  Inc.  et  al..  03/02/ 
89,RF272-3S700etal. 

The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  29  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19. 1973.  through  January  27. 
1981.  Each  applicant  was  an  end-user  of 
the  products  involved  and  was  therefore 
presumed  injured  as  a  result  of  the 
alleged  crude  oil  overcharges.  The  sum 
of  the  refunds  granted  in  this  Decision 
was  $10,801. 

MCO  Holdings.  MGPC  Inc/Farmers 
Union  Central  Exchange.  Arrow 
Gas  Service,  Wyoming  Gas  and  Oil 
Co.,  03/01/89.  RF312-4.  RF312-S, 
RF312-7 

The  DOE  issued  a  Decision  and  Order 
granting  three  Applications  for  Refund 
in  the  MCO  Holdings,  MGPC.  Inc. 
special  refund  proceeding.  Farmers 
Union  Central  Exchange,  an  agricultural 
cooperative,  provided  the  necessary 
documentation  of  its  purchases  and  the 
required  certification  for  cooperatives 
that  it  would  pass  the  refund  through  to 
its  member-owners.  Accordingly,  it  was 
granted  a  refund  equal  to  its  fiill 
allocable  share.  $22,633.  plus  interest  of 
$3,764.  Arrow  Gas  Service,  a  reseller  of 
MGPC  products,  chose  to  limit  its  refund 
to  40  percent  of  its  allocable  share,  and 
received  $8,626,  plus  $1,434  in  interest. 
Wyoming  Gas  and  Oil  Co.  was  a  reseller 
of  MGPC  products  whose  allocable 
share  was  less  than  $5,000.  Accordingly, 
based  on  the  small  claims  injury 
presumption,  it  received  a  refund  of 
$4,486,  plus  $746  in  interest 

Murphy  Oil  Corp./Superior  Water.  Light 
&  Power  Co..  03/01/89.  RF300-500 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  the  Superior  Water,  Light,  and  Power 
Company  in  the  Murphy  Oil  Corporation 
special  refund  proceeding.  Superior,  a 
purchaser  and  end-user  of  Murphy 
products,  stated  that  it  would  notify  the 
appropriate  regulatory  body  of  any 
refund  received,  and  would  pass  through 


the  full  amount  of  the  refund  to  its 
customers.  Accordingly,  it  was  not 
required  to  show  injury.  The  total  refund 
approved  in  this  Decision  was  $12,021. 
consisting  of  $10,508  in  principal  and 
$1,513  in  accrued  interest 

Roy  E.  Berrier  and  Sons  Coal  and  Oil. 
02/27/89.  RF272-1830 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund  in 
the  Subpart  V  crude  oil  refund 
proceedings  filed  by  Roy  E.  Berrier  and 
Sons  Coal  and  Oil.  Since  Berrier,  a 
petroleum  products  reseller,  did  not 
submit  any  showing  that  it  was  injured 
by  crude  oil  overcharges,  its  refund 
application  was  denied. 

Schaefer  Equipment.  Inc.  02/28/89, 
RF272-19657 

The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharged  funds  to  Schaefer 
Equipment  Inc.,  based  on  Schaefer's 
purchases  of  refined  petroleum  products 
during  the  period  August  19. 1973 
through  Janury  27. 1981.  Schafer,  an  end- 
user  of  the  products,  estimated 
purchases  of  560,399  gallons  of 
petroleum  products,  including  quench 
oil.  The  DOE  determined  that  quench 
oil,  which  is  used  in  steel  mills  to  cool 
hot  metal,  is  refined  from  crude  oil,  and 
thus,  is  an  eligible  product  for  purposes 
of  the  Subpart  V  crude  oil  refund 
proceedings.  The  amount  of  the  refund 
granted  in  this  Decision  was  $112. 

Total  Petroleum.  Inc.,  Conover  Oil  Co. 
Inc.  et  al.  03/01/89.  RF310-189  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  from 
a  consent  order  fund  made  available  by 
Total  Petroleum,  Inc..  which  were  filed 
by  22  purchasers  of  Total  motor  gasoline 
and/or  No.  2  oils.  Each  of  the  applicants 
was  either  a  reseller  whose  allocable 
share  was  no  greater  than  $5,000  or  an 
end-user.  These  claimants  were 
therefore  not  required  to  demonstrate 
injury.  The  DOE  granted  refunds  In  this 
proceeding  which  total  $41,510  ($35,703 
principal  plus  $5,807  interest). 

Dismissals 

The  following  submissions  were 
dismissed: 


Name 


Adams  GuH  Servicenter..... 

Archie's  GuH 

Bote  Oil  Company 

Chame  Contracting  Corp.... 

City  of  Floranca _ ~ 

City  of  Stamford 

Earls  Place  «f  at  (see  attached 

Hst). 
Frank's  Arco 


Case  Mo. 


RF300-8973 

RF300-7804 

RF300-aS04 

RF272-58189 

RF272-18ie2 

RF307-986 

RF300-7025 

RF304-2573 


H.M.  Alen,  Jr 

Haiflaon  County  Boani  o(  Educa- 
«oa 

Ingleaida  Aroo 

imercity  Petralsum  Martietera,  hw .. 
J.KAieundar'sArco. 


Mansfield  Oil  Company  of  Gvnes- 
viNe,  Inc. 

Maxine  Wyatt 

Natali-s  GuH  Service _.. 

Piatt's  QMet»l  (see  attached  list). 
Rocco  A.  Cerretto _ 


Schjidbers  ConstnKtion  Co.,  Inc.. 
Yaeger  Oil  Company.  Inc 


CaseNa 


flF307-7245 
RF304-1940 

RF304-3670 
RF300-10380 
RF304-.3842 
RF309-365 

RF307-990 

RF30O-1O13O 

RF300-73O5 

RF304-2505 

RF304-6767 

RF272-75246 

RF304-3767 


CaseNa 


RF300-7025 

RF30O-7311 

RF300-7313 

RF300-7334 

RF300-7339 

RF300-7340 

RF30a-7341 

RF30O-7344 

RF300-7347 

RF300-7353 

RF300-7634 

RF300-7656 

RF30O-7680 

RF300-7686 

RF30O-7695 

RF30O-7699 

RF300-7703 

RF300-7713 

RF30O-7738 

RF300-7747 

RF300-7890 

RF300-7013 

RF300-7915 

RF300-7978 

RF300-7980 

RF300-79e5 

RF300-79e6 

RF300-«001 

RF3(».fl451 

RF300-6462 

RF30O-8482 

RF30O-8511 

RF300-8535 

RF30(V-8537 

RF300-8540 

RF300-8542 

RF30O-8544 

RF300-8568 

RF300-0262 

RF300-9268 

RF300-9269 

RF300-9294 

RF300-9297 

RF300-9839 

RF30O-M80 

RF300-9883 

RF30O-9e87 

RF300-9897 

RF300-9900 

RF300-9905 

RF300-9907 

RF300-9912 

RF300-9913 

RF300-9925 

RF300-0949 

RF300-9050 

RF300-9952 

RF300-9953 

RF300-10238 

RF30O-10239 

RF300-10241 


Name  o(  applicant 


Earls  Place. 

Wimps  Service  Center. 

Robert  Kirlcland  Store. 

Johns  Grocery. 

J  &  R  Gulf. 

IversonGulf. 

IRA  Grocery  White. 

Horrfs  Comer  Grocery. 

New  Twin  Oak  Service  Statnn. 

Carpenter9  Grocery  A  Repair. 

Hawkins  GuH  &  R^taurant 

East  Bay  Mart  &  Mariria. 

Carrier  Excavation  S  Foundatkm. 

Tort)oro  Int  Tnick  Sales. 

Walnut  Creek  Statwn. 

Travelers  Service  Station. 

Outton  Enterprises. 

Joe  Holmes  Fainnfay  Gulf. 

East  Memphis  GuH. 

Selt>yville  Getty  Serv  SL 

McKays  Oil  Company. 

Earl  Grocery. 

Buckners  Grocery  A  Service  St 

E  NPT  GuH. 

O  a  J  Service  Inc. 

JoRy  Pace. 

EtzelsGuH. 

Brookwood  Gulf  Center. 

Forest-Wehrle  Inc. 

Midwest  Specialty  Ca 

ViHaga  Sennca  Station. 

Keystone  Tire. 

Frank  Madonia. 

Marty  Service  Station. 

Matthew  Automotive. 

Mertz  SkeNy  Servkse. 

Tynan  Se(vk:e  Center. 

Monte  West  Skle  Gulf. 

Manzer  Petroleum. 

Tonys  Getty  Servk:e. 

Charles  J.  Nelson  Inc. 

Klatt  Motors  bw. 

Manzer  Petroleum. 

Marcus  Oil  and  Supply. 

Maxson  Servwe  Station  Inc. 

TJ  CampiMll  Inc. 

Jenkins  Sen/ice. 

RKhfiekJ  Getty  ServKe. 

Frank  Getty  Service. 

Central  SlatkXL 

John  a  Son  Getty. 

Kelchumlna 

RaysSennce. 

Crystal. 

JJ  Getty  Ina 

VanBlarcom. 

TomKsam  Auto  Servk:e. 

Mikes  Getty. 

Davis  Tire  S  Battery. 

Oitter  a  Rolling  Company. 

Keya  Paha  Coop  Assn. 


Case  No. 

Name  of  applkant 

RF300-10242 

Tri  State  Crxip 

March  2. 1989. 


Guidelines,  a  commercially  published 

loose  leaf  reporter  system. 

May  12. 1989. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

(FR  Doc  89-12100  Filed  5-18-89;  8:45  am] 


CaseNa 


RF300-7305 
RF300-7309 
RF300-7314 
RF300-7315 
RF300-7321 
RF300-7323 
RF300-7331 
RF30O-7355 
RF300-7362 
RF300-7365 
RF300-7366 
RF300-7369 
RF300-7376 
RF30O-7650 
RF300-7678 
RF300-7684 
flF30O-7706 
RF300-7711 
RF300-7880 
RF300-78e7 
RF300-7957 
RF300-7958 
RF300-7993 
RF300-7997 
RF300-6452 
RF300-e475 
RF30O-6499 


Name  of  appicani 


Piatt's  Gulf. 

Grand  GuH. 

Johnson  Grocery. 

jaMGrooery. 

Parkway  ServKe  StatkXL 

North  M^  GuH. 

SL  Martin  CanaL 

Oierry  Comer  Stora 

ASMServwe. 

BicksSupere. 

BobServKa 

htodden  Country  Store. 

Brewer  Grocery  a  ServKe  Statioa 

Archie's  Quck  Stop. 

Hamilton  Oil  Company. 

Dave's  Auto  Parts. 

Ainvay  GuH. 

Mrtch  &  Bill  Guff  Statkxt 

Furarice  Car  Wash. 

Dave  Oil  Company. 

Cllntonvilie  Getty  Service. 

Panorama  ServKe. 

Biackmon  Crystal  ServKe. 

Rot>ertHug. 

Arena  ServKe  Center. 

Kings  Grocery  &  Garage. 

Ray  Oil  Distributor. 


RF300-8515 

College  Tre. 

RF300-8520 

Dad  Rest  &  GHt  Shop  #^ 

RF300-8528 

Great  Southeni  MercantSe  Corp. 

RF300-8533 

Wayside  ServKe  Center. 

RF300-85e2 

Mickey  Servkse  Center. 

RF300-8583 

A.G.  Servne. 

RF300-8585 

KewnyMobii. 

RF300-a588 

Amatnjdos  ServKe  Statna 

RF30O.8280 

Alex  Getty  Senrice. 

RF300-9668 

DenwsOil. 

RF300-9872 

Krohn  Foreign  Car  Servica 

RF300-9885 

Brown's  Northgate. 

RF300-9e86 

Jerrys  Service. 

RF300-9e94 

Auto  Laundry. 

RF300-98e9 

Schuster  Servk». 

RF300-9938 

Bun  Getty. 

RF300-9937 

Bun  Getty. 

RF300-9938 

BuN  Getty. 

RF30O-9939 

BuN  Getty. 

RF300-9941 

BuN  Getty. 

RF300-9957 

Strickland  Getty. 

RF300-996t 

B  T  S  Getty  Servk»  Center. 

RF300-9965 

Arton  Fuel  Stop. 

RF300-9970 

MarshfieM  OH  Company,  Inc. 

RF300-9977 

Bulls  Getty. 

RF30O-9985 

ArgoGuff. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lB-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  IKX)  p.m.  and  5.-00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management  Federal  Energy 


Issuance  of  Decisions  and  Orders 
During  ttie  Week  of  Marcti  20  Through 
March  24, 1969 

During  the  week  of  March  20  through 
March  24, 1989,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
exception  or  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeals 

Glen  Milner,  3/24/89,  KFA-0268 

Glen  Milner  filed  an  Appeal  from  a 
determination  issued  by  tlie  Deputy 
Director  of  the  Office  of 
Intergovernmental  and  External  Affairs 
of  the  Albuquerque  Operations  Office. 
In  the  reviewable  portion  of  that 
determination,  the  Deputy  Director 
withheld,  pursuant  to  Exemption  5  of  the 
Freedom  of  Information  Act  information 
frt>m  an  internal  DOE  memorandum 
concerning  a  meeting  with  various 
members  of  the  DOE's  Transportation 
Safeguards  Division.  In  considering  the 
Appeal,  the  DOE  noted  that  tiie 
withheld  information  outlined  the 
comments  of  one  of  the  attendees  at  the 
meeting.  The  DOE  found  that  those 
comments  reflected  the  attendee's 
personal  observations  and 
recommendations,  rather  than  final 
agency  policy.  The  DOE  concluded  that 
the  information  was  predecisional  and 
deliberative,  and  property  withheld 
pursuant  to  Exemption  5.  Accordingly, 
the  Appeal  was  denied. 

Government  Accountability  Project, 
3/23/89,  KFA-0267 

The  Government  Accountability 
Project  (GAP)  filed  an  Appeal  fix)m  the 
denial  of  a  Request  for  Information 
which  it  had  submitted  under  the 
Freedom  of  Information  Act  (FOIA). 
GAP  originally  requested  "all  agency 
records  filed  pursuant  to  49  CFR  {  171.16 
referring  directiy  or  indirectiy  to  any 
reportable  incidents  occurring  during  the 
transportation  of  radioactive  waste  near 
or  through  the  City  of  New  York  to  or 
from  Brookhaven  National  Laboratory 
(BNL)  in  1987."  In  addition  to  searching 
Brookhaven  DOE  files.  Brookhaven  DOE 


Federal  Regtoter  /  Vol.  54.  No.  96  /  FViday.  May  19.  1999  /  Noticea 


instructed  BNL.  a  DOE  contractor,  to 
search  its  files  for  any  responsive 
documents.  Neither  DOE  nor  BNL  found 
responsive  documents  because  no 
"reportable  incidents"  occurred  in  1987. 
The  Office  of  Hearings  and  Appeals 
denied  GAFs  Appeal,  determining  that 
the  DOE  had  followed  procedures  which 
were  reasonably  calculated  to  uncover 
materials  sought  by  CAP. 

Request  for  Exception 

Guam  Energy  Office.  3/24/89,  KEE-0167 

The  Guam  Energy  Office  (GEO)  filed 
an  Application  for  Exception  from  the 
provisions  of  10  CFR  Parts  450  and  455. 
In  particular,  GEO  requested  that  it  be 
exempted  from  the  requirement  that  to 
be  eligible  for  grants  under  the  DOE'S 
Institutional  Conservation  Program 
(ICP).  a  building  must  be  heated  or 
cooled  by  mechanical  means.  In 
considering  CEO's  Application,  the  DOE 
found  that  many  of  Guam's  school  and 
hospital  buildings,  which  together 
represent  a  majority  of  its  ICP-related 
structures,  were  ineligible  to  receive  ICP 
grants  because  they  were  cooled  by  the 
trade  winds  rather  than  by  mechanical 
means.  The  DOE  concluded  that  the 
exclusion  of  such  a  large  proportion  of 
Guam's  ICP-related  buildings  from 
participation  in  the  ICP  program 
frustrated  the  goals  of  the  National 
Energy  Conservation  Policy  Act  and 
therefore  imposed  a  gross  inequity  upon 
Guam.  Accordingly,  the  Application  for 
Exception  was  granted. 

Implementatkni  of  Special  Refund 
Procedures 

Getty  Oil  Co^  3/21/89.  KEF-0124 

The  DOE  issued  a  Decision  and  Order 
implementing  procedures  for  the 
distribution  of  tl99.6  million,  plus 
accrued  interest  in  crude  oil  overcharge 
funds  obtained  from  Getty  Oil  Company. 
The  DOE  determined  that  the  funds  be 
distributed  in  accordance  with  the 
January  18, 1988  Order  of  the  United 
States  District  Court  for  the  District  of 
Delaware,  as  well  as  the  DOE's 
Modified  Statement  of  Restitutionary 
Policy  Concerning  Crude  Oil 
Overcharges.  Accordingly,  80  percent  of 
the  Getty  crude  oil  overcharge  funds 
was  divided  equally  between  the  states 
and  federal  government.  Twenty  percent 
of  the  funds  were  reserved  for  direct 
restitution  to  injured  parties  submitting 
claims  to  the  Office  of  Hearings  and 
Appeals  under  10  CFR  Part  205,  Subpart 
V.  The  specific  information  to  be 
included  in  the  applications  for  refund 
and  the  standards  by  which  Subpart  V 
crude  oil  refund  claims  will  be 
evaluated  are  set  forth  in  the  Decision. 


All  applications  must  be  submitted  by 
October  31. 1989. 

Interlocutory  Order 

Economic  Regulatory  Administration 
(Kem  Oil  &  Refining  Co.,  3/22/89, 
KBZ-0525.  KRZ-0526 
The  Economic  Regulatory 
Administration  (ERA)  filed  Motions  to 
dismiss  Russell  B.  Newton  and  Donald 
M.  LeDoux  as  parties  to  the  enforcement 
proceeding  involving  Kem  Oil  & 
Refining  Company,  and  to  reduce  the 
potential  liabihty  of  Larry  D.  Delpit.  The 
Motion  to  dismiss  LeDoux  and  to  limit 
Delpit's  liability  was  based  upon  a 
change  in  ERA  policy  concerning 
personal  liability.  Under  the  new  policy, 
the  ERA  stated  that  it  will  not  seek  to 
hold  non-owners  personally  liable  and 
that  it  will  limit  the  potential  liability  of 
owners  to  an  amount  proportional  to 
their  ownership  interest  in  the  firm.  The 
DOE  granted  this  Motion,  finding  it  to  be 
reasonable  and  within  the  scope  of  the 
ERA'S  discretion.  Accordingly,  LeDoux 
was  dismissed  as  a  party  to  the  Kem 
proceeding  and  Delpit's  potential 
liability  under  the  tortious  conduct 
theory  was  limited  to  25  percent  of  any 
Kem  overcharges,  an  amount  equivalent 
to  his  ownership  share  in  the  firm. 

Newton,  the  principle  owner  of  Kem, 
had  been  joined  only  under  the  trust 
fund  and  unjust  enrichment  thories  of 
personal  liability.  In  its  Motion  to 
dismiss  him  as  a  party  to  the  Kem 
proceeding,  the  ERA  argued  that  these 
theories  are  inapplicable  under  the 
circimtstances  of  the  present  case. 
Although  the  DOE  found  that  reasonable 
arguments  could  be  made  that  Newton 
should  be  required  to  disgorge  the 
benefits  he  received  as  a  result  of  Kern's 
alleged  violations  under  the  trust  fund 
doctrine  and  general  equitable 
principles  based  upon  his  imjust 
enrichment,  it  nevertheless  granted  the 
ERA'S  Motion  to  dismiss  Newton  as  a 
party,  without  prejudice.  In  this  regard, 
the  DOE  noted  that  before  personal 
liability  may  be  imposed  under  these 
theories,  recovery  must  first  be  sought 
from  the  corpcratioa  Since  that  had  not 
yet  been  done  in  the  present  case,  the 
potential  cause  of  action  against 
Newton  on  these  theories  had  not  yet 
accrued. 

Refund  Applications 

Aminoil  U.SA..  Inc/Wilhelm 

Enterprises,  Inc..  3/24/89.  RR139-9 
The  DOE  issued  a  Decision  and  Order 
concerning  a  Motion  for 
Reconsideration  filed  by  Wilhelm 
Enterprises,  Inc.  (Wilhelm)  in  the 
Aminoil  U.S.A.,  Inc.  special  refund 
proceeding.  Wilhelm's  initial 


Application  for  Refund  was  limited  to 
$5,000  in  principal  because  the  firm  had 
failed  to  supply  information  required  for 
a  showing  of  economic  injury.  Tlie 
Motion  for  Reconsideration  requested 
that  the  firm  be  allowed  to  submit  such 
information  at  the  present  time.  The 
Motion  presented  no  new  facts  or 
evidence  and.  therefore,  the  E)OE 
concluded  that  the  Motion  should  be 
denied. 

Apache  Corporation  et  al..  3/20/89, 
RF272-31687et  al..  RD272-31687  et 

al 

The  DOE  granted  a  refund  to  four 
applicants  that  purchased  petroleum 
products  during  the  period  August  19, 
1973  through  January  27, 1981.  A  group 
of  thirty  states  and  two  territories  of  the 
United  States  (the  States)  filed  a 
consolidated  pleading  objecting  to  and 
commenting  on  the  applications.  The 
only  evidence  submitted  by  the  States 
was  an  affidavit  by  an  economist  stating 
that  virtually  evey  industry  was  able  to 
pass  through  some  costs  to  its 
customers.  The  DOE  determined  that  the 
evidence  offered  by  the  States  was 
insufficient  to  rebut  the  presumption  of 
end-user  injury  and  that  the  applicants 
should  receive  a  refund.  In  addition,  the 
States  filed  a  Motion  for  Discovery 
which  was  denied. 

Atlantic  Richfield  Co./ Anson  Motors. 
Inc..  3/20/89,  RF3O4-1O90.  RF304- 
7419 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  by  different  parties  on  behalf  of 
Anson  Motors,  Inc.  (AMI).  One 
applicant,  Mr.  Anson  HaU,  is  the 
previous  owner  who  owned  the  firm 
during  the  consent  order  period.  The 
other  applicant,  Mr.  Gerald  M.  Vachon, 
purchased  the  firm  in  1984,  and  is  the 
present  owner.  Each  party  claimed  $122. 
the  full  volumetric  refund  amount.  The 
DOE  determined  that  as  a  corporation, 
AMI  is  an  "individual"  with  its  own 
independent  identity.  Hence,  AMI  is  the 
"individual"  that  was  injured  by 
purchasing  ARCO  products,  und  is  the 
entity  entitled  to  claim  a  refund.  As  the 
holder  of  AMI's  stock,  Vachon  is  the 
appropriate  party  to  represent  AMI  in 
this  proceeding,  llie  DOE  concluded 
that  Vachon  should  receive  a  refund 
totalling  $157,  representing  $122  in 
principal  and  $35  in  accrued  interest. 

Atlantic  Richfield  Co./Fuller  LP.  Gas 
Service  Hardin  County  Butane  Gas 
Co.  Seaman  Butane  Co..  3/21/89, 
RF304-2291  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  eleven  Applications  for 
Refund  filed  in  the  Atlantic  Richfield 
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Company  (ARCO)  special  refund 
proceeding.  The  Applications  were  filed 
by  partners  on  behalf  of  three  commonly 
owned  businesses.  The  claimants  were 
reseller/retailers  and  documented  the 
volume  of  their  ARCO  purchases.  Rather 
than  submit  a  detailed  demonstration  of 
injury  in  support  of  their  full  volumetric 
refund,  the  partners  elected  to  limit  their 
total  refund  to  $5,000  in  principal. 
Therefore,  the  applicants  were 
presumed  injured.  The  refunds  granted 
in  this  Decison  totalled  $6,435  ($5,000  in 
principal  and  $1,435  in  interest). 

Atlantic  Richfield  Co./Good 

Housekeeping  Gas  Co.,  et  al.,  3/20/ 

89,  RF304-2433.  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  four  Applications  for  Refund 
in  the  Atlantic  Richfield  Company 
special  refund  proceeding.  All  of  the 
applicants  were  either  end  users  or 
reseller/retailers  that  applied  for  small 
claims  or  mid-level  presumtpion 
refunds.  In  addition,  each  applicant 
documented  the  volume  of  its  purchases 
from  ARCO  and,  therefore,  was 
presumed  to  have  been  injured  and 
entitled  to  a  refund.  The  DOE  concluded 
that  the  applicants  should  receive 
refunds  totalling  $34,371,  representing 
$26,773  in  principal  and  $7,598  in 
accmed  hiterest. 

Craig  Blacktop  and  Paving  Co.,  et  al,  3/ 
21/89.  RF272-1S763  et  al 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  in  the  Subpart  V  crude 
oil  refund  proceeding  to  23  applicants 
based  on  their  purchases  of  refined 
petroleum  products  during  the  period 
from  August  19, 1973  through  January  27, 
1981.  Each  applicant  was  an  end-user 
presumed  to  have  been  injured  by  the 
alleged  overcharges.  Each  applicant 
submitted  actual  purchase  volumes  or 
reasonable  estimates  of  its  purchase 
volume.  The  sum  of  the  refunds  granted 
in  this  Decision  is  $36,270. 

Donald  Kraft.  3/21/89.  RA272-7 

On  July  18. 1988,  the  DOE  issued  a 
Decision  and  order  granting  a  refund  of 
$8  to  Donald  Kraft.  Case  No.  RF272- 
27093.  W.J.  Thompson,  etal.  Case  Nos. 
RF272-27000,  et  al  (July  18, 1988).  The 
Appendix  to  this  Decision  and  Order 
listed  erroneous  gallonage  and  refund 
figures  for  Donald  Kraft  Accordingly,  to 
remedy  the  situation,  the  DOE  issued  a 
Supplemental  Order  granting  Donald 
Kraft  an  additional  refund  of  $5.      ^ 

Dorchester/Carl  Losson,  Inc.  et  al,  3/ 
20/89.  RF253-21  et  al 
The  DOE  issued  a  Decision  and  Order 
granting  seven  Applications  for  Refund 
in  the  Dorchester  Gas  Corporation 
refund  proceeding.  Each  of  the  seven 


applicants  was  a  retailer  or  reseller  of 
Dorchester  petroleiun  products.  Each 
applicant  adequately  estabUshed  that  it 
purchased  the  stated  number  of  gallons 
of  Dorchester  product  Although  each 
applicant's  allocable  share  exceeds 
$5,000,  each  elected  to  limit  its  claim  to 
the  $5,000  threshold  amount  Therefore, 
none  of  the  applicants  was  required  to 
provide  a  detailed  demonstration  of 
injury.  The  total  of  the  refunds  approved 
in  this  Decision  is  $50,925,  including 
both  interest  and  principal. 

EarlLuttreU,  et  al,  3/22/89.  RF272- 
27063.  et  al 

The  DOE  issued  a  Decision  and  Order 
granting  33  AppUcations  for  Refund  from 
crude  oil  overcharge  funds  based  on 
purchases  of  refined  petroleum  products 
during  the  period  August  19, 1973 
through  January  27, 1981.  The  applicants 
were  found  to  be  end-users  that 
purchased  a  total  of  101,904,195  gallons 
of  covered  product.  The  total  amount  of 
the  refund  granted  in  this  Decision  was 
$20,378. 

F.  Bar  Cattle  Co.,  et  al,  3/20/89.  RF272- 
10575.  et  al 

The  DOE  issued  a  Decision  and  Order 
granting  refimds  to  six  purchasers  of 
refined  petroleum  products  in  the 
Subpart  V  Cmde  Oil  proceeding.  Each 
applicant  was  an  end-user  of  the 
purchased  products,  and  therefore  was 
not  required  to  show  injury.  However, 
each  application  contained  some 
purchase  figures  that  were  given  in 
terms  other  than  gallons.  Vt^iere  it  was 
possible  to  do  so,  the  DOE  converted 
these  terms  into  gallons,  and  granted  a 
refund  to  each  applicant  based  on  the 
appropriate  gallonage.  The  total  amount 
of  refunds  approved  in  this  Decision 
was  $3,798. 

Fairfield  Board  of  Education,  et  al,  3/ 
21/89,  RF272-31745,  et  al 
The  DOEoe  issued  a  Decision  and 
Order  granting  refunds  bom  crude  oil 
overcharge  funds  to  nine  applicants 
based  on  their  respective  purchases  of 
refined  petroleum  products  during  the 
period  August  19, 1973  through  January 
27, 1961.  Each  applicant  is  a  public 
entity  and  used  petroleum  products  for  a 
variety  of  purposes  including  heating 
and  transportation,  and  each 
determined  its  volume  claim  either  by 
consulting  actual  purchase  records  or  by 
reasonably  estimating  its  consumption. 
Each  applicant  was  an  end-user  of  the 
products  it  claimed  and  was  therefore 
presumed  injured.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$8,975. 

Getty  Oil  Co./Metro  Oil  Products,  3/22/ 
89,  RF265-1621,  RF265-1622. 


Metro  Oil  Products  filed  Applications 
for  Refund  in  which  it  sought  a  portion 
of  the  fund  obtained  by  the  DOE  through 
a  consent  order  entered  into  with  Getty 
Oil  Company.  Metro  documented  the 
volume  of  motor  gasoline  and  middle 
distillates  which  it  purchased  indirecUy 
from  Getty  through  Gay  Johnson.  Inc.,  a 
Getty  jobber.  The  DOE  granted  MeUt)  a 
refund,  which  was  calculated  based 
upon  the  procedures  outlined  in  Pioneer 
Corp./E.L  du  Nemours  &  Co..  14  DOE 
1 85,190  (1986),  and  totaled  $8,726. 
representing  $4,232  in  principal  and 
$4,494  in  accrued  interest. 

Getty  Oil  Co./Skel-Ark  Inc..  Midstate 
Truck  Plaza,  3/20/89.  RF265-2044, 
RF265-2045,  RF265-2327,  RF265- 
2328 

The  DOE  issued  a  Decision  and  Order 
concerning  four  Applications  for  Refund 
with  regard  to  purchases  of  motor 
gasoline  and  middle  distillates  covered 
by  a  Consent  Order  tiiat  tiie  DOE 
entered  into  with  Getty  Oil  Company. 
This  Decision  involved  two  applicants 
who  applied  for  a  refund  based  on  the 
same  indirect  purchases  of  Getty 
products,  Skel-Ark  Inc.  (Skel)  and 
Midstate  Tmck  Plaza  (Midstate).  Since 
Skel  purchased  all  the  stock  of  Midstate 
on  February  27. 1976,  the  DOE  held  Uiat 
Skel  was  the  injured  "individual"  and. 
therefore,  the  apphcations  filed  on 
behalf  of  Skel  should  be  granted.  The 
applications  on  behalf  of  Midstate  were 
dismissed.  Skel  documented  the 
volumes  of  motor  gasoline  and  middle 
distillates  which  it  purchased  through 
Brownie's  Oil  Company,  a  Getty  jobber. 
The  Skel  refund,  which  was  calculated 
based  upon  the  procedures  outiined  in 
Pioneer  Corp./  EI.  du  Pont  de  Nemours 
»  Co..  14  DOE  1 85,190  (1986),  totaled 
$10,308,  representing  $5,000  in  principal 
and  $5,308  in  accrued  interest. 

Gulf  Oil  Corp./Agway  Inc..  3/20/89, 
RF300-S603. 

The  DOE  issued  a  Decision  and  Order 
conceming  an  Application  for  Refund 
filed  by  Agway  Petroleum  Corporation, 
an  agricultural  cooperative  that  resold 
Gulf  products  to  its  members  in  the  Gulf 
Oil  Corporation  special  refund 
proceeding.  In  accordance  with  the 
requirements  of  the  Gulf  proceeding. 
Agway  certified  that  it  will  pass  through 
the  amount  of  any  refund  received  to  its 
customers.  The  refund  granted  in  this 
Decision,  which  includes  both  principal 
and  interest  is  $54,421. 

Gulf  Oil  Corporation /Don's  Servicer  ter. 
et  al,  3/21/89,  RF300-1,  et  al 

The  DOE  issued  a  Decision  and  Order 
conceming  47  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
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Gulf  Oil  Coiporotion/Gredier  Egg 
Harbor  Regional  High  School 
District,  et  al,  3/20/80,  RF3O0-7756, 
etal. 
The  DOE  isaued  a  Dedsion  and  Order 
concerning  15  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Dedsion  is 
$23,596. 

Gulf  Oil  Corporation/Hesse  Oil  Co..  el 
al.,  3/21/80,  RF300-620.  et  al. 
The  DOE  issued  a  Dedsion  and  Order 
concerning  18  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
spedal  refund  proceeding.  The 
applications  were  approved  using  a 
presumption  of  iniury.  The  sum  of  the 
refunds  granted  in  this  Dedsion.  which 
indudes  both  principal  and  interest,  is 
$48,398. 

Gulf  Oil  Corporation/Holmes  Oil 
Coatpany.  Inc..  L  W.  Newman 
District.  Ina.  3/20/89,  RF300-S228. 
RF300-S301 
The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$3,143. 

Gulf  Oil  Corporation/Jacksonville 
Electric  Authority  Consolidated 
City  of  Jackaonville,  3/20/89, 
RF300-680.  RF30O-10706 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  the  Jacksonville  Electric  Authority 
(JEA),  a  regulated  public  utility,  and  the 
Consolidated  City  of  lacksonville 
(Jacksonville]  in  the  Gulf  Oil 
Corfwration  special  refund  proceeding. 
This  Decision  modiFied  a  refund  of 
$168,100  previously  granted  to 
Jacksonville  under  the  end-user 
presumption  of  injury  in  Gulf  Oil  Corp./ 
Livingston  Gas  and  Electric  Co.,  18  DOE 
\  85,655  (1989].  Jacksonville's  previous 
claim  included  gallons  that  were 
purchased  for  and  consumed  by  JEA.  By 
agreement  of  the  parties,  the  DOE 
reduced  ]acksonville's  claim  by  the 
amount  of  gallons  attributable  to  JEA's 
use  and  awarded  lEA  the  refund  on  that 
amount  under  the  end-user  presumption 


of  injtny.  Accordingly.  JEA  was  granted 
a  reftind  of  $160.2S5  and  |ad(aonville'8 
reiand  was  reduced  to  $7,845.  JEA 
certified  that  it  would  notify  the  body 
responsible  for  setting  its  rates  and  diat 
it  would  pass  throng  the  amoimt  of  the 
refunds  to  its  customers.  The  sum  of  the 
refunds  granted,  wfaidi  includes  both 
prindpaf  and  interest,  is  $168,100. 

Gulf  Oil  Corporation/Louis  C.  Keller,  et 
al,  3/21/80,  RF300-7833,  et  al. 

The  DOE  issued  a  Dedsion  and  Order 
concerning  16  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$32,550. 

Gulf  Oil  Corporation/Ryder  Truck 

Lines,  et  oL  3/20/80,  RF300-1855,  et 
al. 

The  DOE  issued  a  Decision  and  Order 
coooeming  eight  Applications  for 
Refund  submitted  in  the  Gulf  Oil 
Corporation  special  refund  proceeding. 
Each  application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$182,485. 

Gulf  Oil  Corporation/Thomas  Andrade, 
et  al.,  3/20/89.  RF3O0-7603.  et  al. 

The  DOE  issued  a  £)edsion  and  Order 
concerning  31  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$77,006. 

Lee's  Air  Service  et  al.  3/21/89,  RF272- 
31456  etal 
The  DOE  issued  a  Decision  and  Order 
denying  five  Applications  for  Refund 
filed  in  the  Subpart  V  crude  oil  refund 
proceeding.  Each  applicant  was  a 
reseller  or  retailer  of  petroleum  products 
during  the  period  August  19, 1973 
through  January  27, 1981.  Because  none 
of  the  applicants  demonstrated  that  it 
was  injured  due  to  crude  oil 
overcharges,  each  applicant  was 
ineligible  for  a  crude  oil  refimd. 

Leo  H.  Williams,  et  al.  3/22/89.  RC272- 
28.  et  al 
The  DOE  determined  that  seven 
claimants  had  received  duplicate 
refunds  in  the  Subpart  V  crude  oil 
refund  proceedings.  Each  applicant 
submitted  two  refund  applications  to  the 
Office  of  Hearings  and  Appeals  and 
received  a  refund  for  both  applications. 
Accordingly,  the  DOE  issued  a 


Supplemental  Order  rescinding  the 
second  refund  granted  to  each  applicant 

Miles  Lumber  Company,  Inc.,  et  al,  3/ 
22/89,  RF272-14884.  et  al. 

The  DOE  issued  a  Dedsion  an4  Order 
concerning  Applicants  for  Refund  filed 
by  13  daimants  in  the  crude  oil  spedal 
refund  proceeding.  The  13  applicants, 
who  were  resellers  of  petroleum 
products,  failed  to  demonstrate  that  they 
were  injured  by  alleged  crude  oil 
overcharges.  AcconOngiy,  all  13 
applicants  were  denied. 

Murphy  Oil  Corp./Consumers  Oil  Co.. 
3/20/80.  RF309-O41 
The  DOE  issued  a  Supplemental 
Order  resdnding  the  refund  granted  to 
Consumers  Oil  Co..  Case  No.  RF309-280, 
in  the  Murphy  Oil  Corporation  spedal 
refund  proceeding.  See  Murphy  Oil 
Corp. /Southwest  Georgia  Oil  Co..  18 
DOE  1 85,632  (1968].  Consumers' 
application  had  been  filed  by  Ame 
Moore,  who  owned  Consumers  during 
the  consent  order  period.  It  had  come  to 
the  attention  of  the  DOE  that  the  rightful 
recipient  of  Consumers'  refund  of  $5,720 
may  not  be  Mr.  Moore,  but  Intercity  Oil 
Co.,  Inc.,  to  which  Mr.  Moore  sold  all 
outstanding  stock  of  Consumers  in  1980. 
Accordingly,  the  DOE  rescinded  the 
refund  pending  an  analysis  of  the  sale  of 
Consumers. 

Russell  Greenley.  et  al..  3/22/89.  RC272- 
21.  et  al 
The  DOE  determined  that  seven 
claimants  had  received  duplicate 
refunds  in  the  Subpart  V  crude  oil 
refund  proceedings.  Each  applicant 
submitted  two  refund  applications  to  the 
Office  of  Hearings  and  Appeals  and 
received  a  refund  for  both  applications. 
Accordingly,  the  DOE  issued  a 
Supplemental  Order  rescinding  the 
second  refund  granted  to  each  applicant. 

Westfield  River  Paper  Co..  3/22/89. 
RF272-12994 
The  DOE  issued  a  Decision  and  Order 
granting  a  refund  from  crude  oil 
overcharge  funds  to  Westfield  River 
Paper  Co.  based  on  its  purchases  of  No. 
6  fuel  oil  during  the  period  August  19, 
1973  through  January  27, 1981.  The  firm 
obtained  its  purchase  volume  from  its 
records.  The  firm  was  an  end-user  of  No. 
6  fuel  oil.  and  was  therefore  presumed 
injured.  The  firm  was  granted  a  refund 
of  $10,010. 

Crude  Oil  End-Users 

The  Office  of  Hearings  and  Appeals 
granted  crude  oil  overcharge  refunds  to 
end-user  applicants  in  the  following 
Decisions  and  Orders. 
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Name 

Case  No. 

DM 

Naol 
■ppacan 

TOM 
relund 

MLOa 
Ralplff 
Ronalit 
TlKMnai 

Sonlnd.af«t 

RF272-49000 
RF272-49e01 
RF272-48400 
RF272-4960T 

3/20/89 
3/20/00 

3/aa/s8 

3/20/88 

149 

S4S43 

f^imlmttm 

159  1    83.397 

Foaeisrat 

1fi«      S3.8B4 

iL  USmrttak..... 

14a      S4049 

The  fblluwing  submisBions  were  disnussed: 
Name  and  Case  No. 

Airport  Getty:  RF265-2775 

Alvin  Roberson,  J^.;  RF300>-7904 

Anderson  Bratfter's  Getty;  RF2S5-Z778 

Bergeron's  Getty:  RF265-277a 

Bruce  Robinson  Yandville  Gulf:  RF30O-770g 

Charlotte  St.  GUlf  Inc.:  RF300-6e20 

Damingo  Service  Centen  RF300-8546 

Davis  Brothers  Farms,  In€.:  RF272-5e603 

Don's  Impacted  Car  Repair  RF300r«a3S 

Ed's  Midtown  Standard:  RF272-72415 

Eddie  B.  Truck  Stop:  RF27Z-723B4 

Fay  Alexander  RF397-Z021 

Fen  Val  Getty:  RF300-8334 

Flying  A  Service  Center  RF300-8512 

Frank's  Getty:  Itf'3(XK-2778 

George  Ser\-ica:  RF30O-e88B 

Getty  Oil:  RF30O-85O2 

Getty  Service  Station;  RF265-2779 

Glenmmre  Getty  Service  Centen  RF3(S-09a» 

Grondias  Auto  Senrice:  RFaOB-8955 

HampsoaSacvicc  Station:  RFaaO-7842 

n  Repair.  RF300-984O 

I&S  Exxon  Service;  RF307-85ai 

Joe's  Exxon:  RF30r-6848 

Key  Matic  Fuelr  0308-8501 

Lambertvine  CvSt,  KF30(»-19*87 

Lee's  Sendee  Slatian:  RF300-fl9tS 

Lou  Anne  Service:  RF360-6546 

Lube  A  Rama  Getty:  RFSOO-MSl 

Lyons  Automotive;  BF300-9961 

Meadowbrook  Getty;  RF265-2777 

North  Avenue  Getty:  RF265-27aO 

Oak  Court  Exxon;  RF307-2077 

Oak  Court  Exxon  and  VVn?cker  RF307-2094 

Protho  Junction  Exxon:  RF3(17-2023 

Raben  Service  Center;  Inc.;  RF307-7990 

Ramer  Quick  Stop;  RF3flO-732e 

Ramsey  Equipment  Co.:  RF300-7C75^ 

Rese  City  Gulf  Station:  RF30O-773* 

Rogers:  RF30O-g928 

Russ  Getty,  Inc.:  RF2G5-2774 

Ryder  System.  Inc.;  RF30O-8578 

Sacramento  Regional  Transit  District;  RF272- 

25340 
Sikorski  Sa-vice:  RFSOO-ggoZ 
St.  Luke's  Hospital;  RF272-6tt37 
Stan  Auto  Service.  lac:  RF300-S956 
Stanley  Getty:  RF300-^906 
State  Aviation,  Administration;  RF272-63627 
Tom's  Guir;  RF300-9273 
2124  Union;  RF307-2064 
6  55  Truck  Stop;  RF30a-9935 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  liKlpjB.  and  5;00  p.m.,  except 
federal  hoHdays.  They  are  also  available 


in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

May  12. 1989. 
George  B.  Brezaay, 

Director,  Office  of  Hearings  and  Appeals. 
[FR  Doc  89-12101  Filed  5-18-89:  8:45  am] 
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Issuance  of  Dedslona  and  Orders 
During  tbo  Week  of  April  17  Through 
April  21, 1989 

During  die  week  of  April  17  through 
April  21, 1968  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
exception  or  other  relief  filed  with  the 
OHlce  of  Hearing  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissians  that  were  dismissed  by  the 
Office  of  Hearings  and  Appeals. 

Appeal 

Union  of  Concerned  Scientists,  4/20/89, 
HFA-^XH 
The  Union  of  Concerned  Scientists 
filed  an  Af^wal  from  a  demai  by  the 
Director.  Classification  and  Technical 
Information  Division.  Albuquerque 
Operations  Office  of  a  Request  for 
Information  which  die  firm  had 
submitted  under  the  Freedom  of 
Information  Act  (the  FOIA],  In 
considering  the  Appeal,  the  DOE  Office 
of  Safeguards  and  Security,  in 
consultation  with  the  Nuclear 
Regulatory  Commission  (NRC),  found 
that  portions  of  the  report  "Preliminary 
Safeguards  Concepts  for  Typical  Light 
Wafer  Reactors,"  initially  withheld 
under  exemption  1,  should  be  released 
to  the  public.  With  respect  to  those 
portions  of  the  report  that  remained 
protected  by  exemption  1,  the  DOE 
determined  that  the  NRC  would  be 
designated  the  denying  authority. 

Implamentation  of  Special  Refund 
Piocedures 

Hood  Goldsberry,  KEF-0118,  Meeker 
and  Co.  KEF-0121.  Calumet 
Industries.  Inc..  KEF-0122. 
Christmann  and  Welbom.  4/19/89, 
KEF-0123 
The  DOE  issued  a  Dedsion  and  Order 
implementing  procedures  for  the 
difltributioB  of  $8.5  million  (plus  accrued 


interest]  in  crude  oil  overcharge  funds 
obtained  horn,  four  firms  pursuant  to 
court  approved  settlements, 
adjudications  or  DOE  consent  orders. 
The  DOE  determined  that  the  funds 
should  be  distributed  in  accordance 
with  the  Department's  Modified 
Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overcharges. 
Accordingly,  80  percent  of  the  money  in 
these  cases  was  divided  equally 
between  the  states  and  federal 
government.  Twenty  percent  of  the 
funds  was  reserved  for  direct  restitution 
to  injured  parties  submitting  daims  to 
the  OHA  under  10  CFR  Pirt  205.  Subpart 
V.  The  spedfic  information  to  be 
included  in  applications  Cor  refund  are 
set  forth  in  the  Decision.  All 
applications  must  be  submitted  by 
October  31, 1989. 

Refund  AppUeations 

Atlantic  Richfield  Co.  Collins  Heating 
Service,  et  al,  4/19/88.  RF304-1444, 
etal. 

The  DOE  issued  a  Decision  and  Order 
concerning  82  Applications  for  Refund 
filed  in  die  Atlantic  Richfield  Company 
(ARCO)  spedal  refund  proceeding.  As 
reseller/ retailers  daiming  refunds  of 
less  than  $5,066  in  prindpal  or  end 
users,  each  applicant  is  presumed  to 
have  been  injured  by  ARCO's  alleged 
overcharges.  After  examining  the 
applications  and  supporting 
documentation,  the  DOE  determined 
that  the  firms  should  receive  refunds 
totaling  $193,188,  representing  $149,987 
in  principal  and  $43,201  in  intaresL 

Atlantic  Richfield  Co..  Don  and  Bills 
Arco.  et  al.  4/17/88,  RF304-Z.  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  72  Applications  for  Refund 
filed  in  the  Atlantic  Richfield  Company 
(ARCO)  special  refund  proceeding.  As 
reseller/retailers  claiming  refunds  of 
less  than  $5,000  in  principal  or  end 
users,  each  applicant  is  presumed  to 
have  been  injured  by  ARCO's  alleged 
overcharges.  After  examining  the 
applications  and  supporting 
documentation,  the  DOE  determined 
that  the  firms  should  receive  refunds 
totaling  $215,281.  representing  $166,905 
in  principal  and  $48,376  in  interest. 
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Atlantic  Richfield  Co./Ron '»  Arco 
Service  66.  et  al..  4/17/88.  RF304- 
120,etal. 
The  DOE  issued  a  Decision  and  Order 
concerning  5  Applications  for  Refund 
nied  in  tlie  Atlantic  Ridifleld  Company 
(ARCO)  special  refund  proceeding.  As 
reseller/retailers  claiming  refunds  of 
less  tlian  $5,000  in  principal  or  end 
users,  each  applicant  is  presumed  to 
have  been  injured  by  ARCO's  alleged 
overcharges.  After  examining  the 
applications  and  supporting 
documentation,  the  DOE  determined 
that  the  firms  should  receive  refunds 
totaling  $8,493.  representing  S6.583  in 
principal  and  $1,908  in  interest. 

Beacon  Oil  Co./San  Lucas  Trucli  Stop, 
4/17/89,  RF238-46 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  by  San  Lucas  Trucic  Stop  in  the 
Beacon  Oil  Company  special  refimd 
proceeding.  The  applicant  submitted 
information  which  allowed  the  DOE  to 
reconstruct  cost  banlcs  which  showed 
that  the  firm  had  not  absorbed  any 
increased  product  cost  during  the 
Consent  Ctder  period.  Under  the 
circumstances,  the  DOE  found  tiiat  the 
firm  Iiad  not  been  injured  by  any  of 
Beacon's  alleged  overcharges  and 
concluded  that  the  application  should  be 
denied. 

Board  of  Education,  NYC,  4/20/89, 
RF27Z-75417 

The  DOE  issued  a  Decision  granting 
the  Board  of  Education  of  the  Qty  of 
New  Yoric  (Education)  a  Subpart  V 
crude  oil  refund.  In  a  Proposed  Decision 
and  Order  issued  October  20, 1988,  the 
OHA  tentatively  determined  that 
Education  was  ineligible  for  a  Subpart  V 
refund  because  it  was  an  affiliate  of  the 
New  York  City  Departments  of 
Sanitation  (Sanitation)  and 
Environmental  Protection  (DEP).  Both 
Sanitation  and  DEP  waived  their  rights 
and  their  afTiliates'  rights  to  a  crude  oil 
Subpart  V  refimd  by  participating  in  the 
Stripper  Well  agreement,  as  claimants  in 
the  Refiners'  Escrow.  However, 
Education  demonstrated  that  it  is  not  an 
affiliate  of  either  Sanitation  or  DEP  but 
is  an  independent  municipal 
corporation.  Accordingly,  the  OHA 
granted  Education  a  refimd  based  on  the 
end-user  presumption  of  injury.  The 
total  gallonage  approved  in  this 
Decision  is  22,375,000  gallons.  The  total 
refund  approved  is  $17,900. 

City  of  Los  Angeles,  4/18/89,  RF272- 
2728 
The  DOE  issued  a  Decision  denying 
the  City  of  Los  Angeles  (Los  Angeles)  a 
Subpart  V  crude  oil  refund.  The  OHA 
determined  that  L.08  Angeles  was 


ineligible  for  a  Subpart  V  refund 
because  it  waived  its  rights  to  a  crude 
oil  Subpart  V  refimd  by  participating  in 
the  Stripper  Well  agreement,  as  a 
claimant  in  the  Refiners'  Escrow. 
Accordingly.  Los  Angeles'  Application 
for  Refund  was  denied. 
Dorchester  Oil  Corp./Home  Petroleum 
Corp.,  4/21/89,  RF25S-11 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  by  Home  Petroleum 
Corporation  (Home)  in  the  Dorchester 
Oil  Corporation  special  refund 
proceeding.  Home  established  that  it 
purchased  $34,774,497  of  butane  and 
propane  from  Dorchester.  Home 
requested  a  refund  of  over  $5,000. 
Therefore.  Home  was  required  to  submit 
a  detailed  demonstration  of  injury. 
Home  demonstrated  that  it  maintained 
cost  banks  during  the  relevant  time 
period  greater  than  its  allocable  share  of 
the  Dorchester  funds.  Home  submitted  a 
competitive  disadvantage  analysis, 
which  indicated  that  for  propane  the 
prices  Dorchester  charged  Home  were 
generally  below  marlcet  and  therefore, 
no  refund  was  granted  to  Home  for  its 
purchase  of  propane.  For  butane,  in  half 
of  the  months  of  the  consent  order 
period,  Dorchester's  prices  to  Home; 
exceeded  average  national  marlcet 
prices  though  national  market  prices 
were  determined  by  extrapolation. 
Accordingly,  Home  was  granted  a 
refund  based  on  the  above-market 
gallons  of  butane  multiplied  by  the 
volumetric.  Accordingly,  Home  was 
granted  a  total  of  $165,154,  representing 
$112,605  in  principal  and  $52,549  in 
interest  accrued  on  that  principal. 

Gulf  Oil  Corp./Alexander's  Gulf  Service 
Station,  et  al.  4/17/89.  RF300-309, 
etal 
The  DOE  issued  a  Decision  and  Order 
concerning  11  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  retailers 
who  made  their  Gulf  purchases 
indirecUy.  In  none  of  the  11  cases  was 
there  a  demonstration  that  the  supplier 
of  the  applicant,  the  direct  purchaser, 
did  not  pass  on  the  alleged  overcharges 
to  the  applicants.  Accordingly,  we 
presumed  that  the  indirect  purchasers 
submitting  claims  under  the  small  claims 
presumption  were  overcharged  by  the 
full  volumetric  amount.  The  total  refund 
granted  to  the  applicants  in  this 
Decision  is  $14,483. 

Gulf  Oil  Corp. /Brown  Transport  Corp., 
4/19/89.  RF300-10781 
On  November  9, 1988,  the  DOE  issued 
a  Decision  and  Order  granting  a  refund 
of  $1,112  to  Brown  Transport 
Corporation,  Case  No.  RF300-5126.  Gulf 


Oil  Corp./Brown  Transport  Corp.,  et  al, 
18  DOE  \  85,194  (1988).  The  DOE 
determined  that  this  was  a  duplicate  of 
the  refund  granted  to  Brown  Transport 
Corporation.  Case  No.  RF300-O544  on 
December  15, 1988.  Gulf  Oil  Corp./ 
Associated  Co-Op,  Inc..  et  al.,  18  DOE 
1 85,383  (1988).  Accordingly,  the  DOE 
issued  a  Supplemental  Order  rescinding 
the  refund  granted  to  Brown  Transport 
Corporation  in  Gulf  Oil  Corp./Brown 
Transport  Corp. 

Gulf  Oil  Corp./CSrJ  Commercial 
Driveaway,  Inc.,  et  al,  4/21/89, 
RF300-526  et  al 

The  DOE  issued  a  Decision  and  Order 
concerning  12  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision,  is 
$83,102. 

Gulf  Oil  Corp./Daniels-McKnown  Oil 
Co..  4/17/89.  RF300-5226 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  Daniels- 
McKown  Oil  Company,  a  consignee  and 
reseller  of  Gulf  refined  products. 
Daniels-McKown  Oil  Company's 
allocable  share  as  a  reseller  is  less  than 
$5,000,  and  its  total  principal  refund  is 
less  than  $5,000.  Therefore,  it  was  not 
required  to  provide  a  detailed 
demonstration  that  it  absorbed  Gulfs 
alleged  overcharges.  The  total  refund 
granted  to  Daniels-McKown  Oil 
Company  in  this  Decision  and  Order  is 
$6,090. 

Gulf  Oil  Corp./Demollis  Gulf  Service 
Center.  4/21/89.  RF300-10782 

The  OHA  issued  a  Supplemental 
Order  concerning  an  Application  for 
Refund  filed  by  Louis  Demolli,  owner  of 
DemoUis  Gulf  Service  Center  (DemoUis 
Gulf)  in  the  Gulf  Oil  Corporation  special 
refund  proceeding.  On  March  21, 1989, 
the  DOE  issued  a  Decision  granting 
DemoUis  Gulf  (Case  No.  RF300-5)  a 
refund  of  $956.  Gulf  Oil  Corporation/ 
Don 's  Servicenter.  et  al.  18  DOE 

\ (Case  Nos. 

RF300-1,  et  al).  However,  Louis  Demolli 
had  already  received  a  refund  of  $1,079 
in  the  Gulf  proceeding  (Louis  Demolli; 
Case  No.  RF300-985)  for  essentially  the 
same  gallons  as  he  applied  for  in  Case 
No.  RF300-5.  Gulf  Oil  Corporation/ 
Thomas  &  Howard  Co..  et  al.  18  DOE 
1  85,347  (1988).  Accordingly,  die  OHA 
rescinded  the  latter  duplicate  refund 
granted  to  DemoUis  Gulf  in  Don's 
Servicenter,  et  al 
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Gulf  Oil  Cerpi/Doa  F.  Campbell       4/ 
20/89.  RF30§^78BQ 
The  DOE  iBsaad  a  Dadsios  aod  Ok-der 
concecniiig  an  Application,  for  Refund 
submiUed  by  Don  F.  Campbell 
(CampbeU)  in  the  Goif  Oil  CoiporaUon 
special  rsAind  proceeding.  Camplwll 
was  both  a  reseller  and  a  consignee  of 
Gulf  refined  petroleum  products  during 
the  consent  order  period.  Campbell  was 
granted  a  refund  unitizing  the  40  percent 
presumption  of  injury  as  a  reseHer  and 
the  10  percent  presumpfion  of  injury  as  a 
consignee.  Tha-graatest  refund  amount 
that  Campkatt  was  eligible  to  cecma 
waa  $54)06;  The  rdand  granted  in  diis 
Decision  is  $6,563. 

Gulf  Oil  Corp./GreenvUle  Cminty.  South 
Carolina.  4/17/89,  RF300-10763 
The  DOE  issued  a  Supplemental 
Order  eoncernmg  an  Applicatiott  for 
Rehind  submitted  in  the  Gulf  Oil 
Corporatias  special  refimd  proceeding. 
The  DOE  gmtBd  a  refund  of  $«,a81  to 
Gieesville  CoBnty,  Sdntfa  Caroliaa 
(GreeaviUe  Coanty)  on  an  Applicatioii 
filed  by  ito  aAiosaay  (Case  No.  BFSOO- 
4732}  in  Gulf  Oil  Coipoeation/Faniell 
Lines  Incorporated,  et  al.  IB  DOE 
^  85.494  (1989).  Hawever,  Greenville 
Coimty  also  received  a  refund  of  $4,526 
on  a  diiphcate  AfipHcation  that  it  filed 
directiy  (Case  No.  RF300-6078)  in  Gulf 
Oil  Corporation/William/.  Smith,  et  al, 
18  DOE  1 85,586  (198^.  The 
Supplemental  Order  rescinded  the 
refund  granted  en  the  Application,  filed 
by  its  attorney  (Case  No.  RF300-47^). 

Gulf  Oil  Corp./ Joseph  Torres.  4/20/89, 
RFWO-WTm 
The  DOE  issued  a  Supplemental 
Order  concerning  an  Application  for 
Refund  submitted  in  the  Gulf  Oil 
Corporation  special  refund  proceeding. 
The  DOE  granted  a  refund  of  $2,548  for 
3.06a566  gallons  of  Gulf  product  to 
Torres  GiJJf  on  an  Application  filed  for  it 
by  Energy  Refunds,  Inc.  (ERI)  (Case  No. 
RF300-294)  in  Gulf  Oil  Corporation/ 
Jimmy's  Gulf  Service,  et  al,  18  DOE  \  — 
(Case  Nos.  RF300-219,  etal.)  (March  28. 
1989).  However,  the  owner,  Joseph 
Torres,  previoudy  received  a  refund  of 
$2,142  for  2,644,223  gallons  on  a 
duplicate  Application  that  he  filed 
directly  (Case  No.  RF30O-4O17)  in  Gulf 
Oil  Corporation/Central  Motor  Express, 
et  al,  18  DOE  f  85,264  (1988).  The 
Supplemental  Order  modified  the  refund 
granted  on  the  Application  filed  by  ERI 
(Case  No.  RF3G&-294}  and  ewwded  the 
applicant  $353  on  the  425  J43  gidlons  not 
previously  claimed. 

Gulf  Oil  Corp./Mid-Valley  Pipeline  Co., 
4/20/89,.  RF300-77eS 
The  DOC  iaeucd  a  Decision  and  Order 
concerning  an  Application  for  lafand 


submitted  by  Mid-Valley  Pfpeline 
Company  (Mid-Valley)  in  Uie  Gulf  Oil 
Corporation  special  refund  proceeding. 
The  total  refund  granted  in  this  Decision 
is  n.629. 

GidfOil Corp./Robinson  Kenney,  etal, 
4/21/99,  RF300~S&W,  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  8  Applications  Cor  R^nd 
submitted  in  the- Gulf  Oil  Corporation 
refimd  proceeding.  Each  application  was 
approved  using  the  consignee 
picsi^iptian  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$3,514. 

Gulf  Off  Corporation  Virdell  Oil  Co., 
4/78/89.  RF300~4560 
The  DOE  issued  a  Desicion  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Golf  Oil  Corporation 
special  refimd  proceeding  by  Virdell  Oil 
Co.,  a  reseller  and  comignee  of  covered 
Gulf  products.  The  applicant  elected  to 
base  ila  lefimd  on  tiw  small  d^ms  and 
10  pneent  presumptions  of  injury.  The 
appUcaat'a  allocable  share  as  a  reseller 
is  less  than  $5,000,  and  its  total  principal 
re&uid  for  both  reseller  and  consignee 
galltns  is  less  tban  $6,00a  Thovfbre.  it 
was  not  required  to  provide  a  detailed 
demonstration  that  it  absorbed  Gulfs 
alleged  overcharges.  The  applicant 
received  a  total  refund  of  $2^515,  which 
includes  both  principal  and  interest. 

Harold  W.  Marks,  4/21/89,  RA272-a 

On  January  21. 1989.  the  DOE  issued  a 
Decision  and  Order  granting  a  refund  of 
$5  to  Harold  W.  Maries  (Marks)  (RF272- 
45972).  Raymond  Witmer,  et  al,  18  DOE 

f (Case  Nos.  RF272- 

45804,  et  al  (January  12. 19^).  The 
Appendix  to  this  Decision  &  Order  listed 
erroneous  gallonage  and  refund  figures 
for  Marks.  Accordingly,  to  remedy  the 
situation,  the  DOE  issued  a 
Supplemental  Order  granting  Marks  an 
additional  refund  of  $185. 

Mobil  Oil  Corp.  Vanguard  Petroleum 
Corp.,  4/20/89.  RF225-9188 
The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
by  Vanguard  Petroleum  Corp.  in  the 
Mobil  Oil  Corp.  special  refund 
proceeding.  Mobil  Oil  Corp..  13  DOE 
f  85,339  (1965)  [Mobil).  Vanguard,  a 
petroleum  reseller,  claimed  a  refund 
based  on  38,140,256  gallons  of  product 
which  it  obtained  froon  Mobil  through 
exchan^  transactions.  The  information 
which  Vangorad  sebmitted  failed  to 
demonstrate  tht  dw  fkro  was  injured  by 
any  alleged  over^arges  in  its 
exchanges  with  MobiL  In  addition, 
because  Vmfpiard  obtained  product 
throng  exdianges,  rsther  tilm  cash 
tranaactkns,  it  could  aot  rely  on  the 


injury  presumptions  regularly  used  in 
Subpart  V  refund  proceedings. 
Accordingly,  the  firm's  Application  was 
denied. 

Murphy  Oil  Corp./RCH.  Inc.  et  al.,    4/ 
18/89.  RF309-S46  et  al 

The  DOE  issued  a  Decision  ond  Order 
granting  an  Application  for  Refund  filed 
by  36  applicants,  all  purchasers  of 
refined  petroleum  products,  in  the 
Murphy  Oil  Corporation  special  refund 
proceeding.  According  to  the  procedures 
set  forth  ih  Murphy  Oil  Corporation,  17 
DOE  185,782  (1988),  each  applicant  was 
found  to  be  eligible  for  a  refund  based 
on  the  volume  of  product  it  purschased 
from  Murphy.  The  total  refund  approved 
in  this  Decision  was  $46,770, 
representing  $40,313  in  principal  plus 
$6,457  in  secured  interest. 

Murphy  OH  Corp./Tolbert's  Transport, 
et  al,  4/a/89,  EtF3B9-aO0  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  33  applicants,  all  purchasers  of 
refined  petroleum  products,  in  the 
Murphy  Oil  Corporation  special  refund 
proceeding.  According  to  the  procedures 
set  forth  in  Murphy  Oil  Corporation,  17 
DOE  185.782  (1988).  each  applicant  was 
found  to  be  eligible  for  a  refund  based 
on  the  volume  of  product  il  purschased 
from  Murphy.  The  total  refund  approved 
in  this  Decision  was  $59,042, 
representing  $50,890  in  principal  plus 
$8,152  in  accrued  interest 

Murphy  Oil  Corp. /Williams  Spur 

Station  et  al,  4/17/89.  RF309-285  et 
al 

The  DOE  issued  a  Decision  and  Order 
granting  seven  Applications  for  Refund 
filed  in  the  Murphy  Oil  Corporation 
special  refund  proceeding.  Each  of  the 
Applications  purchased  direrily  from 
Minphy  and  was  either  a  reseller  whose 
allocable  share  was  less  than  $5,000  or 
an  end-user  of  Murphy  products. 
Accordingly,  each  applicant  was 
granted  a  refund  equal  to  its  full 
allocable  share  plus  a  propcrtionate 
share  of  the  interest  that  has  accrued  on 
the  Murphy  escrow  account.  The  sum  of 
the  refunds  granted  in  the  Decision  was 
$14,853  ($12,802  in  principal  plus  $2,051 
in  interest). 

Standard  Oil  Co.  (Indianal/Caribou 
Four  Camera,  4/18/89,  RR21-S 

The  DOE  considered  Caribou  Four 
Corners'  Motion  for  Reconsideration  of 
a  denial  of  its  Application  for  Refund  in 
the  Standard  Oil  Company  (Indiana) 
(Amoco)  refund  proceeding.  The  original 
r^und  request  was  based  on  Caribou's 
purchases  of  crude  oil  from  Amoco.  The 
DOE  found  diet  Caribou  had  not 
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provided  any  information  showing  the 
prices  that  Amoco  should  have  charged 
it  for  the  crude  oil.  The  DOE  therefore 
determined  that  Caribou  had  not 
established  that  any  overcharge 
occurred  in  connection  with  the  Amoco 
sales  of  crude  oil  to  Caribou. 
Accordingly,  the  Motion  for 
Reconsideration  was  denied 

ne  True  Companies/Tesoro  Petroleum 
Corp.  et  al..  4/18/89,  RF196-14  et  al 
The  DOE  issued  a  Decision  and  Order 
concerning  Ave  Applications  for  Refund 
from  the  True  Companies  escrow  fund. 
Each  applicant  elected  to  use  purchase 
volumes  set  forth  in  the  Appendix  to  the 
Decision  and  Order  implementing  the 
True  refund  procedures  and  no  refund 
claim  exceeded  the  $5,000  small  claims 
refund  presumption.  Accordingly,  all 
Tive  claims  were  approved.  The  total 
refund  granted  was  $31,062,  including 
$20,728  in  principal  and  $10,334  in 
interest. 

Welch  Foods,  Inc.,  4/21/89.  RF272-23922 
The  DOE  issued  a  Decision  and  Order 
granting  the  Subpart  V  crude  oil  refund 
application  of  Welch  Foods,  Inc.,  a 
cooperative.  OHA  determined  that 
Welch  had  not  resold  the  1.384.000 
gallons  of  petroleum  products  it 
purchased  between  August  1973  and 
December  1981  to  either  its  members  or 
its  non-members,  and  that  it  was 
therefore  an  end-user.  Accordingly, 
Welch  was  granted  a  refund  of  $1,107 
based  on  these  purchases. 

Crude  OilEnd-Uaera 

The  Office  of  Hearings  and  Appeals 
granted  crude  oil  overcharge  refunds  to 
end-user  applicants  in  the  following 
Decision  and  Order 


Dismissals— Continued 
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Caaana 
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RF304-49S6 
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Csmaran  Broa.  Conakwdton  Co 

CtMrtaa  J.  Gaofga,  kic 

Chartaa  R.  MoMar 

Ctiattanoooa  Oaa  Co 

Chaanm  Farma 

Ovmrtmtflk^        

RF272-63707 
RF272-75195 
RF272-75143 
RF272-68e22 
RF272-«6ei3 
RF272-147e9 
RF272-72181 

ConatwitOiCo ,     , 

RF310-206 

Dal  TranapoftaSon  Cofp .»......»..»..» 

Fort  SlocMon  L&O.. _    ... 

Ffanda  F.  WSook  .»....»........».»...»... 

RF272-750M 
RF272-54270 
RF272-75384 
RF272-7227e 

Caaana 

HanyOoara _ 

RF272-S0241 

fa-ii,-|iii,,   ffgi  ■■  [■HImm 

RF272-75383 

Jack  BaS 

RF272-71217 

JBGFwma...     

RF272-60e66 

KiNXfa  ARCO  Mln^.Shop/Qra0Ory 

RF304-3682 

Knotr. 

Laon  L.  Obaiman             —    — 

RF272-4ee72 

LonaOaklSO 

RF272-66647 

RF272-73e70 

Palmar-a  ARCO 

RF304-3725 

RF304-4406 

Palaf  S.  Jazdiaiwakl 

RF272-633t5 

Rctinaon  01  Co 

RF313-6e 

Sara  ARCO  

RF304-6810 

Spaikaya  Shop 

RF272-«7135 

Watar  Valay  I.S.0 

RF272-75332 

RF272-71541 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  conmiercially  published 
loose  leaf  reporter  system. 

May  12. 1989. 
George  B.  Braznay, 

Director,  Office  of  Hearings  and  Appeals. 
(FR  Doc  69-12102  Filed  5-18-89:  8:45  am) 
■lUMQ  cooc  a4so-ei-ai 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fRL-3573-6) 

Environmentallmpact  Statements, 
AvaHability 

Responsible  Agency 

Office  of  Federal  Activities.  General 
Information  (202)  382-5073  or  (202)  382- 
5075. 

Availability  of  Environmental  Impact 
Statements  Filed  May  S.  1989  Througli 
May  12, 1989  Pursuant  to  40  CFR  1506.9 

EIS  No.  890119,  Draft.  FHW.  PA.  1-81 
Connector/LR-10e7.  Section  AOl 
Construction.  US  ll/Harrisburg 
Exchange  to  1-81  on  the  North, 
Funding  and  404  Permit.  Cumberland 
County,  PA.  Due:  July  7, 1989,  Contact 
Manual  A.  Marks  (717)  782-2222. 

EIS  No.  890120,  Final,  FHW,  CA.  CA-118 
Through  Saticoy  Realignment  and 
Widening,  CA-126/Santa  Paula 
Freeway  to  CA-232/Vineyard 
Avenue,  Including  the  Saeta  Clare 
River  Bridge  Replacement.  Funding 
and  404  Permit,  Ventura  County,  CA, 


Due:  June  19, 1989,  Contact  Glen 
Clinton  (916)  551-1310. 

EIS  No.  880121.  Draft.  BOP.  PR. 
Guaynebo  Metropolitan  Detention 
Center.  Construction  and  Operation. 
Implementation,  PR.  Due:  July  3. 1989, 
Contact:  William  J.  Patrick  (202)  272- 
6535. 

EIS  No.  890122.  Draft  FHW,  MO.  South 
Riverfront  Expressway  Construction, 
Front  Street  Interchange  on  1-435  to 
US  24.  Funding.  Cities  of 
Independence.  Kansas  City  and  Sugar 
Creek,  Jackson  County,  MO.  Due:  July 
7, 1989,  Contact:  James  Mullen  (314) 
636-7104. 

Amended  Notices 

EIS  No.  880430,  Draft.  IBR.  CA. 
American  River  Service  Area  Water 
Contracting  Program,  Water  Supply 
Project  for  Agricultural  Municipal  and 
Industrial  Uses,  Long-Term 
Contracting,  San  Joaquin,  Sacramento 
and  Placer  Counties,  CA,  Due:  May  26, 
1989.  Contact  Bill  Payne  (916)  978- 
548a  Published  FR  1-6-8*— Review 
period  extended. 

EIS  No.  880431,  Draft,  IBR,  CA, 
Sacramento  River  Water  Service  Area 
Contracting  Program,  Water  Supply 
Project  for  Municipal  and  Industrial, 
Wildlife  Rufuge  and  Agricultural 
Uses,  Long-Term  Contracting,  Shasta, 
Tehama,  Yolo  Solano,  Colusa  and 
Solano  Counties,  CA,  Due:  May  26, 
1989,  Contact:  Bill  Payne  (916)  978- 
5488.  Published  FR  01-06-89— Review 
period  extended. 

EIS  No.  880432,  Draft.  IBR.  CA,  Delta 
Export  Service  Area  Water 
Contracting  Program.  Water  Supply 
Project  for  Agricultural.  Municipal  and 
Industrial  and  Wildlife  Refuge  Uses. 
Loitg-Term  Contracting,  Fresno,  Kern, 
Kings,  Madera,  Merced.  San  Joaquin, 
Tulare,  Monterey,  San  Benito,  Santa 
Clara  and  Santa  Cruz  Cos.  CA.  Due: 
May  26, 1989.  Contact:  Bill  Payne  (916) 
978-548&  Published  FR  01-06-8&— 
Review  period  extended. 

EIS  No.  890065,  Draft,  EPA.  DC.  Blue 

Plains  Wastewater  Treatment  Plant, 

Sludge  Management  Plan. 

Construction  Grant,  DC.  Due:  June  23. 

1989,  Contact:  Jayne  Dohm  (215)  597- 

7828.  Published  FR  04-07-89— Review 

period  extended. 

Dated:  May  16, 1989. 
William  D.  Dicketson. 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doa  89-12086  Filed  5-18-^9;  8:45  am] 
MUMQ  cooc  •CaO-W-M 
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(ER-FRL-3573-7] 

Environntental  Impact  Statements  and 
Regulation*;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  May  1, 1989  through  May  5, 
1989  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2](c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5076.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  the  Federal  Register  dated  April  14, 
1989  (54  FR  15006). 

Draft  EISs 

ERP  No.  D-AFS-L61181-OR,  Rating 
EC2.  Mount  Hood  Meadows  Ski  Area 
Additional  Development  and  Expansion, 
Master  Plan  Approval,  Special  Use 
Permits  and  404  Permit,  Mount  Hood 
National  Forest,  Hood  River  County. 
OR.  summary:  EPA  is  concerned  about 
the  common  use  of  "high"  and  "highest" 
to  describe  potential  impacts  assigned 
to  all  resource  categories  for  all 
development  alternatives.  EPA  also 
believes  there  is  a  need  for  additional 
resource  categories  and  additional 
information  analysis  for  air  quality, 
water  quality,  and  wetlands. 

Hnal  EISs 

ERP  No.  F-AFS^j65110-00,  Siskiyou 
National  Forest  Liand  and  Resource 
Management  Plan,  Implementation, 
curry,  Coos  and  Josephine  Counties,  OR 
and  Del  Norte  County,  CA.  summary: 
EPA  believes  this  document  to  be 
responsive  to  our  major  environmental 
concerns  on  the  draft  EPA  is 
particularly  encouraged  by  the  revised 
format  for  implementing  the  monitoring 
plan,  especially  with  regard  to  water 
resources,  fish  habitat  and  forest 
programs  and  budgets. 

ERP  No.  F-FHW-E40711-NC,  US  220 
Construction,  Steed  to  Ulah  Connection, 
Funding,  Randolph  and  Montgomery 
Counties,  NC.  SUMMARY:  EPA  believes 
that  as  project  designs  are  fmalized  that 
further  efforts  to  reduce  noise,  non-point 
source  and  wetiand  impacts  should  be 
investigated  and  implemented  where 
practicable. 

ERP  No.  F-SCS-E34029-KY,  South 
Fork  of  LitUe  River  Watershed  Multiple 
Purpose  Floodwater  Protection  and 
Municipal  and  Industrial  Water  Supply 
Project  Funding  and  Implementation. 
Christian  and  Todd  Counties,  KY. 


SUMMARY:  EPA  has  no  significant 
objection  to  the  proposed  action. 

Dated:  May  16, 1989. 
William  D.  Dickerson. 

Deputy  Director,  Office  of  Federal  Activities. 

[FR  Doc.  89-12087  Filed  5-18-89:  8:45  am) 

BILUNG  CODE  SSa»-SO-M 


IOPTS-00099A:  FRL-3573-4] 

Biotechnology  Science  Advisory 
Committee;  Subcommittee  on 
Biotechnology  Healtti;  Cancellation  of 
Open  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  Cancellation  of  Open 

Meeting. 

summary:  EPA  is  issuing  this  notice  to 
announce  the  cancellation  of  the  June  2, 
1989,  meeting  of  the  Biotechnology 
Science  Advisory  Committee; 
Subcommittee  on  Biotechnology  Health. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl.  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44, 401  M 
Street  SW.,  Washington,  DC  20460, 
Telephone:  (202)  554-1404,  TDD:  (202) 
554-0551. 

SUPPLEMENTARY  INFORMATION:  Notice 
was  published  in  the  Federal  Register  of 
May  12, 1989  (54  FR  20639),  announcing 
a  meeting  of  the  Biotechnology  Science 
Advisory;  Committee  Subcommittee  on 
Biotechnology  Health  to  be  held  on  June 
2, 1989.  This  notice  announces  the 
cancellation  of  that  meeting. 

Dated:  May  12. 1989 
Victor  |.  Kimm. 

Acting  Assistant  Administrator,  for  Pesticides 

and  Toxic  Suttstances. 

[FR  Doc.  89-12045  Filed  5-18-89;  8:45  am] 

BttJJNG  CODE  6SaO-SO-M 

[PF-517;  FRL-3573-3] 

Pesticide  Tolerance  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  This  notice  announces  the 
filing  of  pesticide  petitions  proposing  the 
establishment  of  tolerances  and/or 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  certain 
agricultural  commodities. 
ADDRESS:  By  mail,  submit  written 
comments  to:  Information  Services 
Section,  Program  Management  and 
Support  Division  (H-7502C).  Office  of 


Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  246,  CM«2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  WTitten 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT. 

By  mail:  Registration  Division  (TS- 
767C),  Attention:  Product  Manager  (PKI) 
named  in  the  petition.  Environmental 
Protection  Agency,  Office  of  Pesticide 
Programs,  401  M  Street  SW., 
Washington,  DC  20460. 

In  person,  contact  the  PM  named  in 
each  petition  at  the  following  office 
location/telephone  number 


1 

Product 
manager 

Office  location/ 

telephone 
nuniber 

Address 

Derviis 

Rm  202,  CM 

1921  Jefferson 

Edwards  (PM 

#a703- 

OavK 

ia>. 

557-2386 

Highway. 
Arlngton.  VA 
22202. 

George 

Rm  204,  CM 

Do 

LaRocca(PM 

#2.703- 

15). 

557-2400 

Ptiil  Hutton  (PM 

Rm,  207.  CM 

Do. 

17) 

#2.703- 
557-2690. 

Lois  Rossi  (PM 

Rm.  227,  OA 

Do. 

21) 

#2.703- 
557-1900 

LawrerK» 

Rm  237.  CM 

Do 

Schnaubett 

#2.703- 

(PM23) 

557-1830 

Robert  Taykx 

Rm.  245.  CM 

Do 

(PM  25) 

#2.703- 
557-1800 

JeHrey  Kempter 

Rm  711,CM 

Do. 

(PM32). 

#2.  703- 

557-3964. 

- 

Kerry  Leifer 

Rm.  716.  C:M 

Do 

(PM  45) 

#2.703- 
557-4354 

SUPPLEMENTARY  INFORMATION:  EPA  has 

received  pesticide  (PP)  and/or  food  and 
feed  additive  (FAP)  petitions  as  follows, 
proposing  the  establishment  and  or 
amendment  of  tolerances  or  regulations 


Padwal  R«gl8tf  /  Vol.  54.  ^to.  96  /  Friday.  May  19.  1969  /  Notices 


for  residuea  of  certain  pesticide 
chemicals  in  or  on  certain  agricultural 
coonnodities. 

Initial  Filings 

1.  PP9F3717.  Blocontrol  Ltd..  719 
Second  St^  Suite  12.  Davis.  CA  95616. 
proposes  to  amend  40  CFR  16ai073  by 
establishing  a  regulation  to  exempt  from 
the  requirement  of  a  tolerance  Isomate 
M  pheromone  dispensers  when  used  on 
apples,  quince,  almonds,  apricots, 
plums,  and  macadamia  nuts.  (PM 17) 

2.  PP9F3727.  Uniroyal  Caiemical  Co.. 
Inc.,  74  Amity  Rd.,  Bethany,  CT  06525, 
proposes  to  amend  40  CFR  180.301  by 
establishing  a  regulation  to  permit  the 
residues  of  carboxin  (5,e-dihydro-2- 
methyl-l,4-oxathiin-3-<»rboxanilide]  and 
its  metabolite  5.6-dihydro-3- 
carboxanilide-2-methyl-l,4-oxathiin-4- 
oxide  in  or  on  onions  (dry  bulb]  at  0.2 
ppm.  Hie  proposed  analytical  method 
for  determining  residues  is  gas 
chromatography.  (PM  21] 

3.  PP9F3728.  American  Cyanamid  Co.. 
Agricultural  Research  Division,  P.O.  Box 
400,  Princeton,  N}  08540,  proposes  to 
amend  40  CFR  180  by  establishing  a 
regulation  to  permit  the  residues  of 
imazethapyr  (AC  263.490)  (244,5- 
dihydro-4-methyl-4-(l-methylethyl)-5- 
oxo-lH-imidazol-2-yl]-5-ethyl-3- 
pyridinecarboxyUc  acid]  as  its 
ammonium  salt  in  or  on  the  legume 
vegetables  group  at  0.1  ppm.  "Hie 
proposed  analytical  method  for 
determining  residues  is  gas 
chromatography.  (PM  25) 

4.  PP9F3730.  Nor  Am  Chemical  Co., 
3509  Silverside  Rd.,  P.O.  Box  7495, 
Wilmington,  DE 19603.  proposes  to 
amend  40  CFR  18a287  by  establishing  a 
regulation  to  permit  the  residues  of  the 
insecticide  amitraz  (N'-[2,4- 
dimethyIphenyl]-N-[((2,4- 
dimethylphenyljimino]  mcthyl]|]-N- 
methylmethanimidamide)  and  its 
metabolites  N-(2,4-dimethylphenyl)-N- 
methyl  formamide  and  N-(2,4- 
dimethylphenyl]-N- 
methylmethanimidamide  in  or  on 
cottonseed  at  1.0  ppm,  eggs,  poultry  fat, 
and  poultry  meat  at  0.1  ppm  and  poultry 
meat  byproduct  at  0.05  ppm.  The 
proposed  analytical  method  for 
determining  residues  is  gas 
chromatography.  (PM  12) 

5.  PP9F3733.  ICl  Americas.  Inc.. 
Agricultural  Products,  Concorde  Pike  & 
New  Murphy  Rd.,  Wilmington.  DE  29897. 
proposes  to  amend  40  CFR  180.411  by 
establishing  a  regulation  to  permit  the 
residues  of  the  herbicide  [RJ-2-[4|[(5- 
trifhioromethyI)-2-pyridinyl] 
oxy]phenoxy|  propanoic  acid  (fluazifop], 
both  free  and  conjugated,  and  of  (RJ- 
butyl-2(4[I(5-trifluoromethyl)-2- 
pyridinyl]  oxy)  phenoxy]  propanoate 


(fluaztfbp-botyl),  all  expressed  as 
fluazifop,  in  or  on  sugarcane  at  0J)5 
ppm.  The  proposed  analytical  method 
for  determining  residues  is  high-pressure 
liquid  chromatography.  (PM  23) 

6.  PP9F3743.  Valent  U.S.A.  Corp..  1333 
North  California  Blvd.,  Suite  eoa  Wahiut 
Creek,  CA  94596-8025,  proposes  to 
amend  40  CFR  180  by  establishing  a 
regulation  to  permit  the  residues  of 
clethodim  (E)-2-{l-(((3-chloro-^ 
propenyl)-oxy)imino)  propyl]-5-[2- 
(ethylthio)  propyl)-3-hyrdoxy-2- 
cyclohexene-1-one  and  its  metabolites 
containing  the  2-cyclohexene-l-one 
moiety  in  or  on  soybeans  at  10  ppm; 
cottonseed  at  5  ppm;  meat,  fat,  and  meat 
byproducts  of  cattle,  goats,  hogs,  horses, 
poultry,  and  sheep  at  0.2  ppm;  milk  at 
0.05  ppm;  and  egges  at  0.5  ppm.  The 
proposed  anayltical  method  for 
determining  residues  is  gas 
chromatography.  (PM  23] 

7.  PP9F3744.  Mycogen  Corp..  5451 
Oberiin  Drive,  San  Diego,  CA  92121. 
proposes  to  amended  40  CFR  Part  180  by 
establishing  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  encapsulated 
delta  endotoxin  of  BacUIua  ttiuringiensis 
var.  san  diego  resulting  from  application 
as  an  insecticide  on  potato,  tomato,  and 
eggplant  according  the  label  directions. 
(PM  17) 

8.  PP9F3747.  Mobay  Corp., 
Agricultural  Chemicals  Divisions.  P.O. 
Box  9413.  Kansas  City.  Mo  64120-0013. 
proposes  to  amend  40  CFR  180.436  by 
establishing  a  regulation  to  permit  the 
residues  of  the  insecticide  cyfluthrin 
(cyano(4-fluoro-3- 
phenoxyphenyl)metbyl-3-(2,2- 
dichloroethenyl)-2,2- 
dimethylcyclopropanecarboxylate]  in  or 
on  fresh  hops  at  4.0  ppm.  The  proposed 
analytical  method  for  determining 
residues  is  gas  chromatography.  (FM 15] 

9.  PP9F3750.  BASF  Corp.,  Chemicals 
Division.  100  Cherry  Hill  Rd., 
Parsippany,  NJ  07054,  proposes  to 
amend  40  CFR  180.380  by  establishing  a 
regulation  to  permit  the  residues  of 
fungicide-3-(3,5-dichlorophenyl)-5- 
ethenyl-5-methyl-2,4  oxazolidinedione 
and  its  metabolities  containing  the  3,5- 
dichloro-aniline  moiety  in  milk  at  0.2 
ppm;  fat  of  cattle,  goats,  hogs,  horses, 
and  sheep  at  0.05;  meat  of  catde.  goats, 
hogs,  horses,  and  sheep  at  0.3  ppm;  meat 
byproduct  of  cattle,  goats,  hogs,  horses, 
and  sheep  at  1.2  ppm;  eggs  at  0.05  ppm; 
poultry  fat  and  poultry  meat  at  0.05  ppm; 
and  poultry  meat  byproduct  at  0.06  ppm. 
The  proposed  analytical  method  for 
determining  residues  is  gas 
chromatography.  (PM  21) 

la  PP0F37S1.  Suncoast  Chemical 
Distributors,  c/o  Hiarmoco 
Laboratories,  Inc.,  3520  South  St., 


Titusville,  FL  32780,  proposes  to  amend 
40  CFR  180.1032  by  establishing  an 
exemption  from  the  requirement  vH  a 
tolerance  for  formaldehyde  in  or  on 
tomatoes.  The  proposed  analytical 
method  for  determining  residue  is  high- 
performance  liquid  chromatography. 
(PM  21) 

11.  FAP9H557a.  Snowden  Enterprises, 
Ina.  P.O.  Box  751,  Fresno,  CA  93712, 
proposes  to  amend  40  CFR  186.1013  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  sulfur  dioxide  in  or  tm  graph  pomace 
and  related  products.  (PM  32) 

12.  FAP9H5580.  Mobay  Ccup., 
Agricultural  Chemicals  Division,  P.O. 
Box  4913,  Kansas  City.  MO  64120-0013, 
proposes  to  amend  40  CFR  185.1250  be 
establishing  a  regulation  to  permit  the 
residues  of  the  insecticide  cyfluthrin 
(cyano  {4-fluoro-3- 

phenoxy  phenyl  )methy  l-3-(2.2- 
dichloroethenyl)-2,2-dimethyl- 
cyclopropanecarboxylate]  in  or  on  dried 
hops  at  20.0  ppm.  (PM  15] 

13.  FAP9H5581.  Rutgers.  The  State 
University  of  New  Jersey,  Office  of  IR-4, 
Cocdc  College,  New  Brunswick,  N]  08903, 
proposes  to  amend  40  CFR  185.600  by 
establishing  a  regulation  to  permit  the 
residues  of  the  insecticide  carbofuran 
(2,3-dihydro-2,2-dimethyl-7- 
benzofuranyl-N-methyl-carbamate),  and 
its  carbamate  metabolites(2,3-dihydro- 
2.2-dimethyl-3-hydroxy-7-benzofuranyl- 
N-methylcarbamate],  and  its  phenolic 
metabolites  (2,3-dihydro-2,2-dimethyl-7- 
benzofuranol,  2,3-dihydro-2,2-dimethyl- 
3-oxo-7-benzo-furanol,  2,3-dihydro-2,2- 
dimethyl-3, 7-benzofuranol,  and  2,  3- 
dihydro-2,  2-dimethyl-3.  7- 
benzofurandiol]  in  or  on  mint  oil  at  2 
ppm.  (PM  45] 

14.  FAP9H5S8Z  Maag  Agrochemicals, 
Inc..  P.O.  Box  6430,  Vero  Beach.  FL 
32961-6430,  proposes  to  amend  40  CFR 
Part  185  by  establishing  a  regulation  to 
permit  the  residues  of  feaoxycaii) 
(ethyl(2-|p- 

phenoxyphenoxyjethyl]carbamate]  in  or 
on  food  conmiodities  exposed  to  the 
chemical  during  treatment  of  food- 
handling  establishments,  which  include 
food  service,  manufactumg.  and 
processing  facilities. 

(a)  Direct  application  shall  be  limited 
to  spot  and/or  crack  and  crevice 
treatments  in  food-handling 
establishments  where  food  and  food 
products  are  held  (stored),  processed, 
prepared,  or  served.  Spray 
concentrations  shall  be  limited  to  a 
maximum  of  0.187-percent  active 
ingredient  For  crack  and  crevice 
treatments,  equipment  capable  of 
delivering  a  pin-stream  of  spray  directly 
into  cracks  and  crevices  shall  be  used. 
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For  spot  treatments,  a  coarse,  low- 
pressure  spray  shall  be  sued  to  avoid 
contamination  of  food  and  food-contact 
surfaces. 

(b)  To  ensure  safe  use  of  the  insect 
growth  regulator,  its  label  and  labeling 
shall  conform  to  that  registered  by  the 
Environmental  Protection  Agency,  and  it 
shall  be  used  in  accordance  with  such 
label  and  labeling.  (PM  17] 

Authority:  7  U.S.C.  136a. 

Dated:  May  9. 1989. 
Herbert  S.  Hatiison. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 
[FR  Doc.  89-12044  Filed  5-1&-69: 8:45  am] 

BILUNQ  COOC  ( 


obtainable  at  the  Board  address  given 

below:  Director,  Information  Service 

Division,  Office  of  Secretariat,  Federal 

Home  Loan  Bank  Board.  1700  G.  Street 

NW..  Washington.  DC  20552.  Phone: 

202-416-2751. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerauld  C.  Kluckman.  Director  of 
Compliance  Programs,  Office  of 
Regulatory  Activities.  (202)  785-5442, 
Federal  Home  Loan  Bank  Board,  1700  G. 
Street  NW.,  Washington.  DC  20552. 

By  the  Federal  Home  Loan  Bank  Board. 
lohn  F.  Ghizzoni. 
Assistant  Secretary. 

(FR  Doc.  88-12023  Filed  &-18-89;  8:45  am] 
BiLUNG  CODE  STSIK-OI-M 


FEDERAL  HOME  LOAN  BANK  BOARD       FEDERAL  MARITIME  COMMISSION 


Fair  Housing  and  Nondiccrimination  In 
Lending;  Agency  Information 
Collection  Activities  Under  Office  of 
Management  and  Budget  Review 

Date:  May  12. 1989. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Notice. 

summary:  The  public  is  advised  that  the 
Federal  Home  Loan  Bank  Board 
("Board")  has  submitted  a  request  for 
extension,  without  revision,  an 
information  collection  request,  "Fair 
Housing  and  Nondiscrimination  in 
Lending,"  to  the  Office  of  Management 
and  Budget  for  approval  in  accordance 
with  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

This  information  collection  will 
provide  the  Bank  Board  the  necessary 
information  to  monitor  FSLIC-insured 
institutions  compliance  with  the  Equal 
Credit  Opporturuty,  Fair  Housing  and 
Community  Reinvestment  Acts.  We 
estimate  it  will  take  approximately  18.65 
hours  per  respondent  to  complete  the 
information  collection. 
DATES:  Comments  on  the  information 
collection  request  are  welcome  and 
should  be  received  on  or  before  June  5, 
1989. 

ADDRESS:  Comments  regarding  the 
paperwork-burden  aspects  of  the 
request  should  be  directed  to:  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  the  Federal  Home  Loan  Bank 
Board. 

The  Board  would  appreciate 
commenters  sending  copies  of  their 
comments  to  the  Board. 

Request  for  copies  of  the  proposed 
information  collection  requests  and 
supporting  documentation  are 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Re^ster  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  22'i-2O02A7 

Title:  Jacksonville  Port  Authority 
Terminal  Agreement 

Paties:  Jackson\'ille  Port  Authority 
(JPA),  A/S  Ivaran  Rederi  (Rederi) 

Synopsis:  The  Agreement  provides 
that  in  consideration  of  Rederi's 
guarantee  of  ten  vessel  calls  at  the  Port 
of  Jacksonville  within  six  months  of  the 
effective  date  of  this  Agreement,  JPA 
will  give  discounts  from  the  tariff  for 
wharfage  and  receiving  and  delivery  of 
containers  and  chassis.  The 
Agreement's  term  is  for  six  months. 

Agreement  No.:  224-200233-002 

Title::  Philadelphia  Port  Corporation 
Terminal  Agreement 

Parties:  Philadelphia  Port 
Corporation:  Holt  Caigo  Systems,  Inc. 

Synopsis:  The  Agreement  amends 
Exhibit  B,  terminal  rules,  of  the  basic 
terminal  lease  and  operating  agreement 
of  the  Packer  Avenue  Marine  Terminal. 
The  Agreement  deletes  the  provision 
which  requires  30  days  notice  to 


terminal  users  in  order  to  make  changes 
in  the  schedule  of  terminal  rates. 

Agreement  No.:  224-200233-001 

Title:  Philadelphia  Port  Corporation 
Terminal  Agreement 

Parties:  Philadelphia  Port 
Corporation;  Holt  Cargo  Systems,  Inc. 

Synopsis:  The  Agreement  amends  the 
basic  terminal  lease  and  operating 
agreement  for  the  Packer  Avenue 
Marine  Terminal.  The  Agreement 
establishes  a  new  combination 
stevedoring  and  terminal  through-put 
container  rate  open  to  any  ocean 
common  carrier  utiliziiig  a  fully  wheeled 
operation  and  providing  an  annual 
volume  of  at  least  10,000  full  containers. 
The  rate  will  expire  September  30, 1989. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  May  16. 1989. 
Joseph  C  Polking, 
Secretary. 
[FR  Doc.  89-12076  Filed  S-18-89:  8:45  am] 

BiUMQ  CODE  (TSO-OI-M 


Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  -of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission.  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  212-010320-018 

Title:  Brazil/U.S.  Gulf  Ports 
Agreement 

Parties:  Companhia  de  Navegacao 
Lloyd  Brasileiro,  Companhia  Maritima 
Nacional.  American  Transport  Lines, 
Inc.,  Empresa  Lineas  Maritimas 
Argentinas  S.A.,  A.  Bottacchi  S.A.  de 
Navegacion  C.F.I.I.,  and  Transportacion 
Maritima  Mexicans  S.A. 

Synopsis:  The  proposed  modification 
would  delete  certain  provisions  which 
have  expired  by  their  own  terms  and 
would  extend  the  special  carrying 
adjustment  for  Wheels  for  Automobiles 
until  November  1, 1989. 
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By  Order  of  the  Federal  Maiitime 
Commiuioo. 

Dated:  May  16,  IMa 
(oMphCPoikfaig. 
Secretary. 
|FR  Doc.  9d-\2tff7  Filed  5-lS-W:  &45  amj 


FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

Statement  on  ttw  Horn*  Mortgage 
Disoloaiira  Act 

aofiicv  Federal  Financial  Institutions 
Examination  Council  (FFIEC). 
:  Final  action. 


summary:  The  purpose  of  the  Statement 
on  the  Home  Mortgage  Disclosure  Act 
(HMDA)  is  to  encourage  financial 
institutions  covered  by  the  HMDA  to  file 
timely  and  accurate  (AIDA  reports.  The 
Statement  notes  the  concern  of  the 
FFIEC  and  the  five  agencws  represented 
on  the  FFIEC  with  the  number  of 
reporting  errors  in  the  individual  HMDA 
reports  filed  by  individual  financial 
institutions  and  with  the  number  of 
reports  filed  after  the  March  31  due  date. 
The  Statement  liatithe  actions  taken 
recently  by  the  FFIEC  and  the  agencies 
to  assist  financial  institutions  in 
improving  their  performance  end  asks 
for  any  suggestions  financial  institutions 
might  have  as  to  additional  steps  that 
could  be  taken  to  improve  the  timeliness 
and  accuracy  of  the  reports. 

Aoonen:  Federal  nnancial  Institutions 
Examination  Council,  1776  G  Street, 
NW.,  Suite  701,  Washington,  DC  20006. 
ron  ruKTMCR  inanimation  contacr 
Robert  J.  Lawrence,  Executive  Secretary. 
Federal  Fmancial  Institutions 
Examination  Council,  1776  G  Street, 
NW..  Suite  701,  Washington,  DC  20006. 
DATE:  Statement  was  approved  by  the 
FFIEC  on  May  11, 1989. 

tUPPLIMBITAIIV  INKMIMATION:  This 

Statement  on  the  Home  Mortgage 
Disclosure  Act  (HMDA)  was  developed 
by  the  FFIEC  because  of  concern  over 
the  timely  availability  to  the  public  of 
the  HMDA  data. 

Covered  financial  institutions  are 
required  to  prepare  their  individual 
HMDA  reports  by  March  31  of  each  year 
for  their  mortgage  lending  for  the 
previous  calendar  year.  Such  reports  are 
filed  with  the  appropriate  Federal 
financial  institution  regulatory  agency 
and  are  used  by  the  FFIEC  to  prepare 
reports  showing  aggregate  mortgage 
lending  in  each  MetropoUtan  Statistical 
Area  (MSA)  in  the  United  States.  Under 
the  HMDA.  the  FFIEC  is  required  to 


make  these  aggregate  reports  on  home 
mortgage  lending  for  a  particular  year 
available  to  the  public  by  December  31 
of  the  following  year.  Such  reports  are 
used  by  individuals,  community 
organizations,  and  government  agencies 
to  evaluate  the  performance  of  financial 
institutions  in  making  mortgage  credit 
available  in  the  communities  in  which 
they  have  offices.  The  reports,  for 
example,  can  be  used  to  compare 
lending  among  different  nei^boriioods 
within  a  particular  metropolitan  area 
and  to  compare  the  lending  pattems  of 
individual  financial  institutions  with  the 
total  for  all  institutions.  The  data  in  the 
reports  also  show  aggregate  lending 
pattems  for  various  categories  of  census 
tracts  grouped  according  to  income 
categories,  racial  characteristica, 
geographic  location,  and  age  of  housing 
stock. 

The  FFIEC  makes  these  aggregate 
lending  reports,  as  well  as  the  reports 
for  eadi  financial  institution,  available 
to  the  public  through  a  nationwide 
system  of  data  depositories  that  the 
FFIEC  has  established. 

Reports  of  their  mortgage  lending  by 
individual  financial  institutions — 
commercial  banks,  savings  institutions, 
credit  unions,  and  certain  mortgage 
banking  companies — provide  the  raw 
data  that  are  used  by  the  FFIEC  to 
produce  the  HMDA  ag^egation  reports. 
Consequently,  the  timeliness  and 
accuracy  of  die  reports  produced  by  the 
FFIEC  depend  gready  on  the  timeliness 
and  quality  of  the  individual  HMDA 
reports  submitted  by  the  financial 
institutions. 

Statement  on  the  Home  Mortgage 
Disclosure  Act 

The  text  of  the  Statement  follows: 

The  Federal  Financial  Institutions 
Examination  Council'*  (FFIEC)  member 
agencies  are  the  Board  of  Governors  of  the 
Federal  Reserve  System,  the  Federal  Deposit 
Insurance  Corporation,  the  Federal  Home 
Loan  Bank  Board,  the  National  Credit  Union 
Administration,  and  the  Office  of  the 
Comptroller  of  the  Currency.  Tt»e  FFIEC  it 
issuing  this  statement  to  encourage 
institutions  covered  by  the  Home  Mortgage 
Disclosure  Act  (HMDA  or  the  Act)  to  adhere 
to  the  specific  requirements  of  the  Act  and 
Regulation  C  (12  CFR  Part  203).  The  agencies 
are  concerned  about  the  number  of  reporting 
errors  in  the  HMDA  report  and  the  large 
number  of  reports  received  from  financial 
institutions  after  the  March  31  due  date. 

The  FFIEC  is  required  by  the  Act  to  make 
HMDA  aggregation  tables  for  the  previons 
year  availat>le  to  the  public  no  later  than 
December  31  of  each  year.  Although  the 
FFIEC  has  met  this  goal  there  is  strong 
Congressional  and  public  interest  in  making 
the  aggregation  tables  available  earlier  in  the 


year.  In  flie  conference  report  that 
accompanies  the  Febraary  1968  amendments 
to  HMDA.  the  Congress  called  upon  the 
FFIEC  and  the  agencies  to  take  measures  to 
expedite  die  availability  of  the  HMDA  data. 
Ismianoe  of  this  Statement  is  one  of  those 
measures. 

Covered  institutians  are  encouraged  to 
develop  policies  and  procedures  that  will 
ensure  full  compliance  with  the  HMDA  and 
Regulation  C.  It  is  the  agencies'  policy  to 
provide  institutions  with  guidance  to  assist 
them  in  providing  timely  and  accurate 
reports.  HMDA  compliance  will  be 
emphasized  in  examinations.  The  agencies 
will  also  consider  what  supervisory  and 
enforcement  actions  may  be  appropriate  to 
ensure  compliance. 

lite  FFIEC  and  the  agencies  have  already 
taken  steps  to  assist  covered  institutions  in 
improving  their  performance: 

•  The  FFIEC  has  issued  a  manual  entitled 
"A  Guide  to  HMDA  Reporting— Getting  it 
Right",  which  provides  an  executive 
overview  for  management  and  an 
instructional  section  for  persons  preparing 
the  HMDA  report  forms.  The  guide  is  being 
made  available  by  the  agencies. 

•  The  FFIEC  has  developed  a  reformatted 
census  tract  Ust  that  identifies  the  specific 
census  tract  numbers  for  each  metropolitan 
statistical  area  with  codes  to  indicate  imali 
and  untraded  counties  that  must  be  reported 
by  county  name.  In  addition,  the  list 
identifies  counties  with  dual  census  tracts 
that  must  be  reported  by  both  county  name 
and  census  tract  number.  These  lists  will  help 
prevent  reporting  errors  and  are  available 
upon  request  from  each  agency. 

•  A  videotape  entitled  "How  to  Prepare  a 
HMDA  Statement"  is  being  prepared  to  assist 
in  familiarizing  compliance  personnel  with 
the  requirements  of  HMDA  and  Regulation  C. 
Hiis  instructive  video  will  be  made  available 
upon  request  from  the  agencies  at  a  nominal 
cost.  It  will  assist  institutions  in  preparing 
calendar  year  198S  statements  that  are  dne 
March  31. 1990. 

Timely  and  accurate  HMDA  reporting  is 
not  only  required  by  law,  it  is  essential  if  the 
aggregate  HMDA  data  is  to  be  made 
available  to  the  pubbc  at  the  earliest  possible 
date.  A  cooperative  effort  among  the  agencies 
and  the  covered  institutions  is  imperative. 

Suggestions  on  how  to  help  ensure  accurate 
and  timely  submission  of  the  HMDA 
disclosure  form  are  invited  and  encouraged. 
Suggestions  or  comments  should  be 
forwarded  to:  Robert  J.  Lawrence.  Executive 
Secretary,  Federal  Financial  Institutions 
Examination  Council.  1 776  G  Street  NW.. 
Suite  701.  Washington.  DC  20006. 
May  16, 1989. 
Robert  |.  Lawranoa, 
Executive  Secretary.  Federal  Financial 
Institutions,  Examination  Council. 

[FR  Doc.  89-12098  Filed  5-18-89:  8:45  am) 
BUXINQ  COOE  SSW-OHM 
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FEDERAL  RESERVE  SYSTEM 

First  Clay  County  Banc  Corp.  at  aL; 
Formations  o^  Acqidaitions  by;  and 
Mergers  of  Bank  Hokfing  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  secticm  3  of  the  Bank  Holding 
Company  Act  (12  U5.C.  1842)  and 
S  225.14  of  the  Board's  RegulaUon  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writi'ng  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  ol  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  not  later  than  June  5. 
1989. 

A.  Federal  Reserve  Bank  of  Rirhmnnd 
(Lloyd  W.  Bostian.  jr..  Vice  President) 
701  East  Byrd  Street.  Richmond.  Virginia 
23261: 

1.  First  Clay  County  Bank 
Corporation,  Clay,  West  Virginia;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Clay  County  Bank.  Clay.  West 
Virginia. 

B.  Federal  Reso^'e  Bank  of  Kansas 
City  (Thomas  M.  Hoening.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  ARSEBECO.  Inc..  Falls  City, 
Nebraska;  to  acquire  90  percent  of  the 
voting  shares  of  State  Bank  of  Stella, 
Stella.  Nebraska. 

2.  BOC  Banshares,  Inc.,  Chouteau. 
Oklahoma;  to  acquire  95.9  percent  of  the 
voting  shares  of  Bank  of  Commerce, 
Chouteau,  Oklahoma. 

3.  F.N.B.A.  Holding  Co.,  Inc.,  North 
Miami,  Florida;  to  become  a  bank~ 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Arvada.  Arvada. 
Colorado. 


Board  of  Governors  of  the  Federal  Reserve 
System,  May  12, 1989. 

William  W.Wilas. 
Secretary  of  the  Board 

[FR  Doc  89-12032  Filed  &-18-4Q;  8:45  am] 
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The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(aKl)  of  the  Board's  Regulation 

Y  (12  CFR  22S.23(a)(l)}  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8)]  and  {  22S.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
throu^  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  9  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
h(Hding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  inldicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govenors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  diat 
outweigh  possible  advere  effects,  sudi 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  die 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  9, 1989. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street.  NW..  Atlanta,  Georgia 
30303: 


1.  Tuscaloosa  Bancshares,  lac., 
Denham  ^Mings.  Louisiana;  to  engage 
de  novo  in  data  processing  activities 
pursuant  to  |  225.25(b)(7)  of  the  Board's 
RegiUation  Y.  These  activities  will  be 
conducted  in  the  State  of  Louisiana. 

B.  Federal  Raeanra  Bauk  of  St  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street.  St  Louis.  Missouri  63166: 

1.  Banierra  Corp..  Eldorado.  Illinois:  to 
engage  de  novo  through  its  subsidiary 
Baneterra  Insurance  Services,  Inc.. 
Eldorada  Illinois,  in  general  insurance 
agency  activities  pursuant  to 
S  225.2S(bK8)(iii)  of  the  Board  s 
Regulation  Y.  Applicant  will  engage 
through  Company  in  insurance  agency 
activities  in  5  ilUnois  towns,  each  town 
having  a  population  of  less  than  5,000 
and  eadi  town  having  a  lending  office  of 
one  of  Applicants's  subsidiary  banks. 
These  towns  are  Christopher.  Norris 
City,  Rldgway,  Vienna,  And 
McLeansboro. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  12. 1989. 
WSMara  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  89-12091  Filed  5-18-88:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Heaitt)  Service 

National  Institiftee  of  HeeWi; 
Statement  of  Organiatlon,  Functions 
and  Delegatlone  of  AuttKMlty 

Part  H.  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization.  Functions  and  Delegations 
of  Authority  of  the  Department  of 
Health  and  Human  Services  (40  FR 
22859,  May  27, 1985,  as  amended  idosI 
recently  at  53  FR  44126,  November  1. 
1988),  is  amended  to  reflect  the 
following  changes  within  the  National 
Institutes  of  Health:  (1)  AboHsh  the 
Division  of  Communicative  and 
Neurosensory  Disorders  (HNQ4)  within 
the  National  Institute  of  Neurological 
and  Conmiunicative  Disorders  and 
Sti-oke  (HNQ);  (2)  establish  the  national 
Institute  on  Deafness  and  Other 
Communication  Disorders  (HN3),  with 
an  Office  of  die  Director  (HN31),  a 
Division  of  Intramural  Research  (HN32). 
a  Division  of  Extramural  Activities 
(HN33),  and  a  Division  of 
Communication  Sciences  and  Disorders 
(HN34);  (3)  retitie  the  National  Institute 
of  Neurological  and  Communicative 
Disorders  and  Shx)ke  (NINCDS)  (HNQ) 
to  the  National  Institute  of  Neurological 
Disorders  and  Sbt)ke  (NINDS)  (HNQ) 
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and  modify  its  functional  statement;  and 
(4)  modify  the  functional  statement  for 
the  Division  of  Intramural  Research 
(HNQ2)oftheNINDS. 

These  changes  will  implement  the 
requirement  of  the  National  Deafness 
and  Communication  Disorders  Act  (Pub. 
L  100-553)  to  establish  the  National 
Institute  on  Dea&iess  and  Other 
Communication  Disorders.  Because  the 
research  on  deahiess  and  other 
communication  disorders  is  currently 
under  the  direction  of  the  NINCDS,  it  is 
appropriate  that  this  organization  be 
modiHed  in  order  to  comply  with  the 
intent  of  Congress. 

Section  HN-B,  Organization  and 
Functions,  is  amended  as  follows: 

(1)  After  the  statement  for  the 
National  Institute  of  Child  Health  and 
Human  Development  (HNT),  insert  the 
following: 

National  Institute  on  Deafness  and 
Other  Communication  Disorders  (HN3). 
Conducts,  fosters,  and  supports  research 
and  research  training  on  the  causes, 
prevention,  diagnosis,  and  treatment  of 
deafness  and  other  communication 
disorders  through:  (1)  Intramural, 
collaborative,  and  held  research  in  its 
owm  laboratories,  branches,  and  clinics, 
and  through  contracts;  (2)  research 
grants  to  scientific  institutions  and  to 
individuals;  (3]  individual  and 
institutional  research  training  awards  to 
increase  trained  professional  research 
personnel  in  the  fields  of  deafness  and 
other  communication  disorders;  and  (4) 
cooperation  with  various  agencies  in 
collecting  and  disseminating 
eductational  and  informational  material 
related  to  deafiiess  and  other 
commimcation  disorders. 

Office  of  the  Director  (HN31).  (1) 
Plans  and  directs  the  Institute's 
programs:  (2)  formulates  policies  and 
provides  program  planning  and 
appraisal  services  for  the  Institute;  and 
(3)  provides  administrative  and 
scientific  and  health  reporting  services. 

Division  of  Intramural  Research 
(HN32).  (1)  Plans  and  conducts  the 
Institute's  intramural  basic  and  clinical 
research  programs  which  encompass 
deafness  and  conununication  disorders; 
(2)  insures  optimal  utilization  of 
available  resources  in  the  attainment  of 
Institute  objectives;  (3)  evaluates 
research  efforts  and  establishes  division 
priorities;  (4)  integrates  new  research 
activities  into  the  program  structure;  (5) 
collaborates  with  other  Institute  and 
NIH  programs;  and  (6)  maintains  an 
awareness  of  national  research  efforts 
and  provides  advice  to  the  Institute 
Director  and  staff  regarding  intramural 
research  in  scientific  areas  of  interest  to 
the  Institute. 


Division  of  Extramural  Activities 
(HN33).  (1)  Advises  the  Director  on  the 
Institute's  extramural  programs;  (2) 
represents  the  Institute  Director  as 
required  in  extramural  relationships;  (3) 
coordinates  program  planning  in  the 
extramural  areas;  (4)  coordinates 
recommendations  for  funding  levels  for 
the  categorical  programs;  and  (5] 
provides  technical  support  activities, 
including  technical  merit  review  of  grant 
applications  and  proposals,  and  grants 
management  services. 

Division  of  Communication  Sciences 
and  Disorders  (HN34).  (1)  Plans  and 
directs  a  program  of  grant  and  contract 
support  for  research  and  research 
training  on  communicative  disorders  to 
insure  maximum  utilization  of  available 
resources  in  attainment  of  Institute 
objectives;  (2)  assesses  need  for 
research  and  research  training  in 
program  areas;  (3)  determines  program 
priorities  and  recommends  funding 
levels  for  programs  to  be  supported  by 
grants;  (4)  determines  priorities  and 
funding  levels  for  research  to  be 
supported  by  contracts;  (5)  collaborates 
with  intramural  programs  in  the  Institute 
and  HIH-wide  and  maintains  an 
awareness  of  national  research  efforts 
in  program  areas;  (6)  prepares  reports 
and  analyses  to  assist  Institute  staff  and 
advisory  groups  in  carrying  out  their 
responsibilities;  and  (7)  consults  with 
voluntary  health  organizations  and  with 
professional  associations  in  identifying 
research  need  and  developing  programs 
to  meet  them. 

(2)  Under  the  heading  National 
Institute  of  Neurologic^  and 
Communicative  Disorders  and  Stroke 
(HNQ),  make  the  following  changes: 

(a)  Delete  the  title  and  statement  for 
the  Division  of  Communicative  and 
Neurosensory  Disorders  fHNQ4J  in  their 
entirety. 

(b)  Delete  the  title  and  statement  for 
the  National  Institute  of  Neurological 
and  Communicative  Disorders  and 
Stroke  (HNQ),  and  the  statement  for  the 
Division  of  Intramural  Research 
(HNQ2J  in  their  entirefy  and  substitute 
the  following: 

National  Institute  of  Neurological 
Disorders  and  stroke  (HNQ).  Conducts, 
fosters,  and  supports  research  and 
research  training  on  the  causes, 
prevention,  diagnosis,  and  treatment  of 
neurological  and  muscle  disorders 
through:  (1)  Intramural,  collaborative, 
and  field  research  in  its  own 
laboratories,  branches,  and  clinics,  and 
through  contracts;  (2)  research  grants  to 
scientific  institutions  and  to  individuals; 
(3)  individual  and  institutional  research 
training  awards  to  increase  trained 
professional  research  personnel  in  the 
neurological  fields;  and  (4)  cooperation 


with  various  agencies  in  collecting  and 
disseminating  educational  and 
informational  material  related  to 
neurological  disorders. 

Division  of  Intramural  Reserach 
(HNQ?).  (1)  Plans  and  conducts  the 
Institute's  intramural  basic  and  clinical 
research  program  in  neurological 
disorders  and  stroke;  (2)  insures  optimal 
utilization  of  available  resources  in  the 
attainment  of  Institute  objectives;  (3) 
evaluates  research  efforts  and 
establishes  division  priorities;  (4) 
integrates  new  research  activities  into 
the  program  structure;  (5)  collaborates 
with  other  Institute  and  NIH  programs; 
and  (6]  maintains  an  awareness  of 
national  research  efforts  and  provides 
advice  to  the  Institute  Director  and  staff 
regarding  intramural  research  in 
scientific  areas  of  interest  to  the 
Institute. 

Date:  May  S,  1989. 
Louis  W.  SulHvan, 

Secretary  of  Health  and  Human  Services. 
(FR  Doc.  89-11906  Filed  5-18-89;  8:45  am] 
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Centera  for  OlMaM  Control 

National  Inatttute  for  Occupationai 
Safety  and  Health;  Meeting  on  the 
Expanelon  of  Direct  Reading 
Inetrumentation  CapalMitiee 

The  following  meeting  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH],  Centers  for  Disease  Control 
(CDC),  Division  of  Physical  Sciences 
and  Engineering  (DP^. 

Date:  June  6, 1989 

Time:  9:00  a.m.-2.-00  pjn. 

Place:  Conference  Room  C  NIOSH- 
Alice  Hamilton  Laboratory,  5555  Ridge 
Avenue,  Cincinnati,  Ohio  45213. 

Status:  Open  to  the  public,  limited 
only  by  space  available. 

Purpose:  To  conduct  an  open  meeting 
for  the  review  of  a  project  titled: 
"Expansion  of  Direct  Reading 
Instrumentation  Capabilities."  This 
project  will  study  a  number  of  portable 
gas  chromatographic  instruments  to 
determine  their  applicability  and 
capabilify  for  on-site  environmental 
monitoring.  Tests  performed  on  the 
various  instruments  selected  for 
evaluation  will  measure  their  ability  to 
separate  and  detect  sample 
componenents,  and  also  will  measure 
the  repeatability  of  retention  times  and 
detector  response.  The  information 
obtained  will  enable  the  prediction  of 
suitable  instnmients  for  a  specific  set  of 
field  conditions  in  future  use,  provide  a 
reference  method  or  background  data 


against  which  to  evaluate  any  such 
future  use,  and  establish  a  general 
baseline  against  which  to  measure 
further  development  in  this  field. 
Additional  information  may  be 
obtained  from:  G.  Edward  Burroughs, 
Project  Officer,  Division  of  Physical 
Sciences  and  Engineering,  National 
Institute  for  Occapational  Safety  and 
Health,  4676  Columbia  Parkway,  R-8, 
Cincinnati  Okao  45226.  Phone:  FTS:  513/ 
841-4286  CommeriaL-  684-4266 

Dated:  May  15. 1989. 

ElvinHIIyar, 

Associate  Director  for  Policy  Coordination 
Centers  for  Disease  Control. 

[FR  Doc  80-12033  Filed  5-18-89: 8:45  am] 
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Food  and  Drug  Administration 
Adviaory  Cewmitteee,  Meetings 

aoenCy:  Food  and  Drug  Administration. 
action:  Notice.. 

summary:  lliis  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meetings:  The  following  advisory 
committee  meetings  are  announced: 

OrthopeiKc  and  RehabiMtation  Devices 
Panel 

Date,  time,  and  place.  June  6. 1989,  8 
a.m..  Conference  Rms.  D  and  E  5M)0 
Fishers  Lane,  Rockville,  UiD. 

Type  ofmeeUng  and  contact  person. 
Open  public  hearing,  8  am.  to  9  a.m., 
unless  pubUc  participation  does  not  last 
that  long;  open  committee  discussion,  9 
a.m.  to  10:30  a.m.;  closed  presentation  of 
data,  10:30  a.m.  to  11  a.m.;  open 
committee  discussion,  11:20  a.m.  to  12:50 
p.m.;  closed  presentation  of  data,  12:50 
p.m.  to  1:20  p.m.;  open  committee 
discussion,  2:20  p.m.  to  3:50  p.m.;  closed 
presentation  of  data,  3:50  p.m.  to  4:20 
p.m.;  Marie  A.  Schroeder,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
410),  Food  and  Drug  Administration, 
8757  Georgia  Ave.,  Silver  Spring,  MD 
20910,  301-427-715a 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 


committee.  Those  desiring  to  make 
formal  presentations  shoiild  notify  the 
contact  person  before  May  31, 1969.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
^ey  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  premarket 
approval  applications  (PMA's)  for  a 
prosthetic  acetabular  component,  a 
diagnostic  ultrasound  device,  and  a 
hydroxyapatite  bone  void  filler. 

Closed  presentation  of  data.  The 
committee  may  discuss  trade  secret  or 
confidential  commercial  information 
regarding  the  PMA's  for  the  prosthetic 
acetabular  component,  the  diagnostic 
ultrasound  device,  and  the 
hydroxyapatite  bone  void  filler.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

Qphthalmk  Devices  Panel 

Date,  time  and  place.  June  22  and  23. 
1969, 9  a.m.,  Rm.  800,  Hubert  H. 
Himiphrey  BIdg.,  200  Independence  Ave. 
SW.,  Washington,  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  June  22, 1969,  9 
a.m.  to  10  a.m.,  imless  public  ^ 

participation  does  not  last  that  long;     ^ 
open  committee  discussion,  10  a.m.  to  3 
p.m.;  closed  committee  deliberations,  3 
p.m.  to  4  p.m.:  open  committee 
discussion,  4  p.m.  to  5  p.m.;  open  public 
hearing,  June  23, 1989,  9  a.m.  to  10  a.m.; 
open  committee  discussion.  10  a.m.  to  3 
p.m.;  closed  committee  deliberations,  3 
p.m.  to  4  p.m.;  open  committee 
discussion,  4  p.m.  to  5  p.m.;  Daniel  W.  C. 
Bro%vn.  Center  for  Devices  and 
Radiological  Health  (HFZ-460),  Food 
and  Drug  Administration,  8757  Georgia 
Ave.,  Silver  Spring,  MD  20910,  301-427- 
7320. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  currently  in  use 
and  makes  rei:ommendations  for  their 
regulation.  The  committee  also  reviews 
data  on  new  devices  and  makes 
recommendations  regarding  their  safety 
and  effectiveness  and  their  suitability 
for  marketing. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  May  21, 1989,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 


addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  di.'xussion.  On  June 
22, 1989.  the  committee  will  discuss 
general  issues  relating  to  approvals  of 
PMA's  for  intraocular  lenses  (lOL's)  and 
other  class  III  surgical  or  diagnostic 
devices,  and  may  discuss  specific  PMA's 
for  these  devices.  If  discussion  of  all 
pertinent  lOL's  or  other  class  111  surgical 
or  diagnostic  device  issues  are  not 
completed,  discussion  will  be  continued 
the  following  day.  On  June  23. 1989.  the 
committee  will  discuss  PMA's  for 
contact  lenses  and  other  devices  and 
requirements  for  PMA  approval. 

Closed  committee  deliberations.  On 
June  22  and  23. 1989,  the  committee  may 
discuss  trade  secret  or  confidential 
commercial  information  relevant  to 
PMA's  for  lOL's,  surgical  or  diagnostic 
devices,  contact  lenses,  or  other 
ophthalmic  devices.  These  portions  of 
the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C 
552b(a](4)). 

Gastroenterology-Uiology  Devices  Panel 

Date,  time,  and  place.  June  23. 1989.  9 
a.m..  Rm.  T-416-418.  Twinbrook  Bldg. 
No.  4. 12720  Tuvinbrook  Parkway. 
Rockville.  MD. 

Type  of  meeting  and  contact  p«^rst>n. 
Open  public  hearing.  9  a.m.  to  10  a.m.. 
unless  public  participation  does  not  List 
that  long;  open  conunittee  discussion.  10 
a.m.  to  2:30  p.m.;  closed  coinniittee 
dehberations.  2:30  p.m.  to  3  p.m.;  open 
committee  discussion.  3  p.m.  to  5  p.m.; 
Ruth  W.  Hubbard,  Center  for  De\  ices 
and  Radiological  Health  (HFZ-120). 
Food  and  Drug  Administration.  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910. 
301-427-7750. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  currently  in  use 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hean'r^. 
Discussion  of  effectiveness  criicia  for 
extracorporeal  shockwave  lithotripsy  of 
gallstones  between  9  a.m.  and  10  a.m. 
Interested  persons  may  present  data, 
information,  or  \iews,  oral'y  or  in 
writing,  on  i.ssues  pending  before  the 
committee.  Those  desiring  !o  make 
formal  presentations  should  notify  the 
contact  person  before  June  1. 1989.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argument  they 
wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 
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Open  committee  discussion.  The 
conunittee  will  discuss  PMA's  for 
extracorporeal  shock  wave  Uthotripters. 

Closed  committee  deliberations. 
Trade  secret  and/or  confidential 
conunercial  information  will  be 
presented  to  the  committee  regarding 
the  Uthotripters.  Portions  of  the  meeting 
will  be  closed  to  permit  discussion  of 
this  informaUon  (5  U.S.C.  552b(c)(4)). 

Circulatory  System  Devices  Panel 

Date,  time,  and  place.  June  30, 1989. 
8:30  a.m..  Rm.  503A-529A.  Hubert  H. 
Humphrey  Bldg.,  200  Independence  Ave. 
SW..  Washington.  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  8:30  a.m.  to  9:30 
a.m.,  unless  public  participation  does 
not  last  that  long:  open  committee 
discussion,  9:30  a.m.  to  2:30  p.m.;  closed 
committee  deliberations,  2:30  p.m.  to  4 
p.m.;  Keith  Lusted,  Center  for  Devices 
and  Radiological  Health  (HFZ-450), 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring.  MD  20910. 
301-427-7594. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
•  available  data  on  the  safety  and 
effectiveness  of  medical  devices 
currently  in  use  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  shouJd  notify  the 
contact  person  before  lime  16, 1989,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addbresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  PMA's  for  pulse 
generator  systems  and  possibly  a 
prosthetic  heart  valve. 

Closed  committee  deliberations.  The 
committee  will  disctiss  trade  secret  or 
confidential  commercial  information 
regardiug  the  PMA's  listed  above.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(41). 

Each  pubic  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 


for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205,  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations, 
to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contract  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits. 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  are 
available  fivm  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  will  be 
available  from  the  Freedom  of 
Information  Office  (HFI-^5),  Food  and 
Drug  Administration,  Rm.  12A-ie,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62. 5600  Fishers  Lane.  Rockville,  MD 
20857,  approximatley  15  woridng  days 
after  the  meeting,  between  the  hours  of  9 


a jn.  and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  "The  Federal 
Advisory  Committee  Act  (FACA),  as 
amended  by  the  Government  in  the 
Sunshine  Act  (Pub.  L  94-409),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA.  as  amended,  provides  that 
a  portion  of  a  meetbg  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwcuranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
fhistrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  omy  if  their  premature 
disclosure  is  likely  to  significantiy 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or  financial 
information  submitted  to  the  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 


or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  fit>m 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  notably  deliberative 
sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  88  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14)  on  advisory 
committees. 

Dated  May  12, 1989. 
James  S.  Benaon, 

Acting  Commissioner  ofFood  and  Drugs. 
(FR  Doc  8»-lig93  Hied  5-18-88;  8:45  am] 
BIUJNO  CODE  41f0-0MI 


Health  Care  Rnandng  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  AuttMrity 

Part  F.  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Adminisb^tion  (HCFA),  (Federal 
Register).  Vol.  52.  No.  9.  dated 
Wednesday,  January  14. 1987,  pg.  1530; 
Vol.  52.  No.  43,  dated  Thursday,  March 
5. 1987,  pg.  6882;  VoL  50,  No.  87,  dated 
Monday.  May  6. 1985,  pg  19094;  Vol.  46, 
No.  223.  pp.  56927-56929,  dated 
Thursday.  November  19, 1981,  Vol.  48, 
No.  19a  pp.  46446-46447,  dated 
Wednesday,  October  12, 1983,  Vol.  52, 
No.  178,  pp.  34849-34650,  dated 
Thursday,  September  15, 1987,  Vol.  53, 
No.  139,  pp.  27401-27402,  dated 
Wednesday,  July  20. 1988.  Vol.  53,  No. 
195,  pp.  39525-39526,  dated  Friday, 
October  7. 1988)  is  amended  to  refiect  a 
realignment  of  functions  in  the  Office  of 
the  Associate  Administrator  for 
Operations.  The  responsibility  for 
processing  certain  beneficiary 
overpayment  cases  is  being  transferred 
from  the  Bureau  of  Program  Operations, 
Office  of  Financial  Operations,  Division 
of  Overpayment  Prevention  to  the 
HCFA  regional  offices'  Division  of 
Medicare  (for  Regions  l.  III,  VII  and  VIII) 
and  the  Division  of  Program  Operations 
(for  Regions  IL  IV-VI.  K  and  X). 

The  specific  changes  to  Part  F.  are 
described  below: 

•  Section  FP.20.A.,  Bureau  of  Program 
Operations  (FPA),  is  deleted  in  its 
entirely  and  replaced  by  an  updated 
functional  statement  to  read  as  follows: 


A.  Bureau  of  Program  Operations  (FPA) 

Provides  direction  and  technical 
guidance  for  the  nationwide 
administration  of  HCFA's  health  care 
financing  programs.  Develops, 
negotiates,  executes,  and  manages 
contracts  with  Medicare  contractors. 
Manages  the  Medicare  financial 
management  system  and  national 
budgets  for  Medicare  contractors. 
Establishes  national  policies  and 
procedures  for  the  procurement  of    * 
claims  processing  and  related  services 
from  the  private  sector.  Defines  the 
relative  responsibilities  of  all  parties  in 
health  care  financing  operations  and 
designs  the  operational  systems  which 
link  these  parties.  Directs  the 
establishment  of  standards  of 
performance  for  contractors.  Compiles 
operational  and  performance  data  for 
recurring  and  special  reports  to  refiect 
status  and  trends  in  program  operations 
effectiveness.  Prepares 
recommendations  regarding 
terminations,  awards,  penalties, 
nonrenewals,  or  other  appropriate 
contract  actions.  Establishes  national 
policy  and  procedures  for  the  recovery 
of  overpayments.  Directs  the  processing 
of  Part  A  and  Part  B  beneficiary  appeals 
and  issues  instructions  and  guidance  for 
resolving  beneficiary  overpayments. 

•  Section  FP.20.A.4.,  Office  of 
Financial  Operations  (FPA7),  is  deleted 
in  its  entirely  and  replaced  by  an 
updated  functional  statement  to  read  as 
follows: 

4.  Office  of  Financial  Operations  (FPA7) 

Establishes  the  policies  and 
procedures  by  which  contractors  and 
regional  offices  prepare  and  submit 
periodic  budget  estimates.  In 
consultation  with  other  HCFA  and  BPO 
components,  develops  and  negotiates 
the  national  budget  for  Medicare 
contractors,  including  workload  and 
funds  estimates.  Controls  and  manages 
the  Medicare  cash  fiow  and  related 
banking  activities.  Reviews  periodic 
contractor  expenditure  reports  to 
evaluate  budget  execution  and 
determines  the  allowability  of  costs. 
Prepares  analyses  of  Medicare 
expenditure  trends  and  patterns. 
Reviews  regional  office  and  contractor 
performance  in  determining  the  correct 
amount  of  provider,  physician,  and 
supplier  overpayments,  and  assists 
contractors  in  negotiations  related  to  the 
acceptability  of  techniques  for 
determining  the  amount  of  an 
overpa}rment  and  the  methods  of 
recovery.  Prepares  cases  when  the 
compromises  are  not  appropriate  and 
overpayments  are  collectable  and 
assists  the  HCFA  Claims  Collection 


Officer  in  preparing  such  cases  for 
disposition.  Prepares  manual 
instructions  concerning  Uie  procedures 
for  the  recovery  of  provider  cost  report, 
physician,  and  supplier  overpayments. 
Designs,  implements,  and  maintains  a 
Medicare  overpayment  tracking  system. 
Establishes  procedures  and  guidelines  to 
target  the  audits  of  Medicare 
contractors.  Assures  that  audit  funds  are 
utilized  to  provide  a  high  rate  o'  return 
in  program  savings.  Directs  special  audit 
projects.  Compiles  operational  and 
performance  data  for  recurring  and 
special  reports  to  reflect  the  status  and 
trends  in  program  operations 
effectiveness.  Directs  and  coordinates 
the  bureau's  Automated  Data  Processing 
activities. 

•  Section  FP.20.A.4.d,  Division  of 
Overpayment  Prevention  (FPA77),  is 
deleted  in  its  entirety  and  replaced  by 
an  updated  functional  statement  to  read 
as  follows: 

4.  Division  of  Oi'erpayment  Prevention 
(FPA77J 

Analyzes  the  capabilities  of  the 
Medicare  contractors  to  ascertain  the 
most  efficient  application  of  funds 
available  for  collecting  overpayments 
from  HCFA's  providers,  suppliers,  and 
beneficiaries.  Prepares  manual 
instructions  for  regional  offices  and 
contractors  on  the  proper  determination 
and  recovery  of  overpayments  of 
Medicare  funds.  Analyzes,  controls,  and 
monitors  outstanding  overpayments  to 
assure  that  contractors  are  timely  in 
identifying  and  collecting  overpayments. 
Advises  and  assists  regional  offices  and 
contractors  in  negotiations  with 
providers,  physicians,  and  suppliers 
relating  to  the  acceptability  of  particular 
techniques  of  determining  the  amount  of 
overpayments,  the  responsibility  for 
repayment,  and  the  method  of  recovery. 
Provides  assistance  in  determining 
when  recovery  action  is  pursued, 
maintains  the  control  system  relating  to 
the  acceptability  of  particular 
techniques  of  determining  the  amount  of 
overpayments,  the  responsibility  for 
repayment,  and  the  method  of  recovery. 
In  addition,  maintains  the  control 
system  relating  to  the  statute  of 
limitations  for  filing  suit  and  assists  the 
HCFA  Claims  Collection  Officer  in 
processing  imcoUectable  overpayment 
cases.  Issues  instructions  and  guidance 
for  the  collection  of  beneficiary 
overpayments  and  develops  policies.  ^ 
procedures,  and  guidelines  for  use  by 
regional  offices  and  contractors. 
Processes  uncollectable  overpayment 
cases  which  exceed  $20,000.  Develops 
regular  and  special  management 
information  reports  relating  to  all 


21672 


Fedml  Riglsts  /  Vol.  54.  No.  96  /  Fnday.  May  ia  MM  /  Notices 


aspects  of  the  beneficiary  overpaynent 
reporting  and  coUection  activity. 
Monitors  the  perfocmaiice  of  the 
regional  ofTices  in  their  evaluatioa  and 
control  of  contractor  perfonnance. 
•  Section  FP  J0D.4..  Division  of 
Program  Operations  (FPD  (II,  IV-VI.  IX 
and  X)  D)  is  deleted  in  its  entirety  and 
replaced  by  an  updated  functional 
statement  to  read  as  follows: 

4.  Divisfon  of  Program  Operations  (FPD 
(II.  IV-VI,  IX  and  X)  D) 

Under  the  direction  of  the  HCFA 
Regional  Administrator,  the  Division  of 
Program  Operations  serves  as  a 
principal  point  of  contact  between  the 
regional  office  and  Medicare  contractors 
and  Medicaid  State  agencies  within  the 
region.  Directs  the  conduct  of  liaison 
and  woricing  relationships  with  these 
organizations.  Directs  a  program  of 
surveillance  and  appraisal  of  Medicaid 
State  agencies  and  Medicare  contractors 
to  ensure  compliance  with  the  Medicaid 
State  plan  and  the  M^icare  contract 
(respectively).  When  deficiencies  are 
noted,  ensures  that  corrective  action  is 
taken  as  appropriate.  Through  the 
review  and  approval  of  Medicaid  state 
plan  material,  assures  the  appropriate 
use  of  funds  under  established  poKcies 
and  conformance  with  planned 
objectives  of  the  program.  Assures 
uniformity  in  plan  changes  among 
assigned  States.  Directs  Tttle  XVm  and 
Title  XDC  program  coordination  to 
achieve  greater  uniformity  and 
consistency  in  assigned  contractor  and 
State  agency  practices  and  to  eliminate 
unnecessary  duplication  of  effort  and 
cost  between  the  two  programs. 
Provides  support  to  the  Medicaid  State 
agencies.  Medicare  contractors,  and 
other  HCFA  components  with  respect  to 
Medicare/Medicaid  policy 
interpretation  and  specialized  technical 
assistance.  Serves  a*  a  State  agency  and 
contractor  review  and  resource  point  for 
interpretation  of  Federal  regulation*, 
program  objectives,  and  policies. 
Provides  significant  recommendations 
and  contributioiu  to  national  policy 
development  and  revision.  Provides 
consultation  and  assistance  to  central 
office  in  the  development  of  new  and 
revised  legislation,  policy,  regulations, 
and  guidelines.  Participates  in  the 
development  of  long  and  short  range 
goals  and  objectives  of  the  Agency  as 
well  as  its  policies  and  directives. 
Monitors  and  assesses  the  performance 
of  Medicaid  State  agencies  aiul 
Medicare  contractors  in  the  area  of 
Medicaid  and  Medicare  policy, 
procedures,  and  instructions.  Makes 
recommendations  where  appropriate 
and  ensures  corrective  action  it  taken 
when  deficiencie*  are  identified. 


Develops  and  inpkments  a  prognun  of 
liaison  with  oiganizatioiu  representing 
program  beneficiaries.  Provides 
direction  and  guidance  to  State  agencies 
and  Medicare  contractors  concerning 
services  to  beneficiaries.  In  addition, 
maintains  a  program  of  surveillance  and 
appraisal  to  assure  that  appropriate 
standards  are  met.  Where  deficiencies 
are  noted,  ensures  that  ^propriate 
corrective  action  is  taken.  Monitors 
beneficiary  overpayment  identification 
and  collection  activities  for  amoimts  up 
to  $20JXX);  prepares  overpayment  cases 
for  submission  to  the  General 
Accounting  Office  (GAO)  for  collection 
and/ or  to  the  Department  of  Justice  for 
possible  litigation.  Provides  Medicare 
orientation,  training,  and  day-to-day 
liaison  with  direct-dealing  providers  and 
comprehensive  health  centers  (CHCs). 
Conducts  on-site  review  of  all  direct- 
dealing  providers  and  CHCs  on  a 
regular  basis.  Individually  or  in  concert 
with  other  HCFA  representative*, 
represents  HCFA  in  conferring  and 
negotiating  with  regional  and  national 
officials  of  other  departmental  agencies 
and  representatives  of  private  and 
public  organization*,  in  matters  of  the 
administration  of  the  Medicare  and 
Medicaid  programs  and  the  impact  of 
these  programs  on  beneficiaries. 
Coordinate*  with  the  Social  Security 
district  (^ce*  concerning  the  Medicare 
entitlement  post-entitlement,  and 
beneficiary  educatioo  fiuoctioas  they 
perform  under  agreement  with  HC7A. 
Monitors  the  performance  of  these 
functions  and  makes  appropriate 
recommendations. 

•  Section  FP.20.D.e..  Division  of 
Medicare  (FPD  (K,  m,  Vn  and  Vm)  F)  is 
deleted  in  its  entirety  and  replaced  by 
an  updated  functional  statement  to  read 
as  follows: 

6.  Division  of  Medicare  (FPD  (I.  IIL  VII 
and  Vin]  V\ 

Under  the  direction  of  the  HCFA 
Regional  Administrator,  assures  the 
effective  administration  of  tiie  Medicare 
program  through  the  day-to-day  working 
relationship  with  Medicare  contractors, 
providers,  physicians,  the  Social 
Security  Administration  (SSA)  regional 
office  and  district  office  personnel, 
elements  of  the  Office  of  the  Inspector 
General  (OIG),  and  other  organizations 
and  individuals  concerned  with  program 
operations.  Assures  the  continuing 
surveillance  and  appraisal  of  Medicare 
contractors  in  the  administration  of 
health  insurance  provisions.  Monitors 
contractor  overpayment  identification 
and  collection  activities;  monitors 
beneficiary  overpayment  identification 
and  collection  activities  for  amounts  up 


to  $20,000t  prepeve*  overpayment  cases 
for  submisnoR  to  the  General 
Accoimting  OfRee  (GAO)  for  collection 
and/or  to  the  Department  of  justice  for 
possible  litigation.  Identifies  problems 
and  initiates  action  to  ensnre  contractor 
adherence  to  national  Medicare  policy 
and  procedures.  Directs  Medicare 
regional  financial  management 
activities.  Directs  a  program  of  in-depth 
reviews  to  evaluate  the  effectiveness  of 
the  Medicare  program.  Conducts  quality 
assurance  programs  and  onsite 
performance  appraisals  and  analyzes 
statistical  performance  reports. 
Negotiates  and  approves  contractor 
budget  modifications  to  budget 
allotments  and  final  cost  settlements. 
Coordinates  day-to-day  contractor 
financial  management  activities. 
Reviews  and  approves  certain 
subcontracts  and  leases,  monitors 
banking  activities,  and  evaluates  the 
cost  allocation  procedures  of 
contractors.  Conducts  contractor 
appraisals.  Interprets  HCFA's 
institutional  reimbursement  policies. 
Relates  appropriately  to  elements  of 
SSA,  providing  consultation  on 
Medicare  program  matters  and  any 
other  activity  necessary  to  achieve 
program  objectives.  Provides  direction 
to  Medicare  contractors  in  carrying  out 
their  responsibilities  for  interfacing  with 
peer  review  organizations  (PROs}. 
Establishes  and  maintains  liaison  with 
organizations  representing  health  care 
professionals,  providers  of  health  care 
services,  and  program  beneficiaries. 
Takes  necessary  action  on  matters 
relating  to  the  Freedom  of  Information 
Act  and  the  Privacy  Act  Performs 
regional  responsibilities  relating  to 
experimental  and  demosistraticm 
projects.  Assumes  responsibihty  for 
program  training  and  assures  timely 
responses  to  congressional  and  public 
inquiries.  Relates  appropriately  to 
central  office  components,  such  as 
providing  feedback  on  operations, 
activities,  the  problems;  and  provides 
regional  perspectives  in  the 
development  of  Agency  policies, 
objectives,  and  work  plans.  In 
coordination  with  the  Division  of 
Medicaid,  handles  inter-program 
activities  such  as  the  Medicare  buy-in 
for  Medicaid  beneficiaries. 

Date:  May  5. 1989. 
Louis  W.  Snllivaii, 

Secretory.  Department  of  Health  and  Human 
Services. 

[FR  Doc.  80-11995  Filed  5-18-^»;  8:45  am] 
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Office  of  Human  Development 
Services,  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority;  Administration  on  Aging 

This  Notice  amends  Part  D  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services,  Office  of  Human  Development 
Services  as  follows:  Chapter  D,  Office  of 
Human  Development  Services  as  last 
amended  at  53  FR  25544  on  July  7, 1988; 
and  Chapter  DG  Administration  on 
Aging,  as  last  amended,  at  52  FR  3056  on 
January  30, 1987.  Specifically  this 
organizational  change  would  make  the 
following  changes  to  the  Administration 
on  Aging  functional  statement:  establish 
an  Office  of  American  Indians,  Alaskan 
Natives  and  Native  Hawaiians  Programs 
(OAIANNHP)  and  retitle  the  Office  of 
State  and  Tribal  Programs  as  the  Office 
of  State  and  Community  Programs. 

The  changes  are  as  follows: 

1.  Chapter  D.20  Functions,  paragraph 
"E.  Administration  on  Aging  (AoA)," 
add  the  following  statement: 

Administers  a  program  of  grants  to 
Indians.  Alaskan  Natives,  and  Native 
Americans,  under  Title  VI  of  the  Older 
Americans  Act  45  (CFR 1328). 

2.  Chapter  DG.IO  Organization. 
Include  the  following: 

a.  Retitle  the  Office  of  State  and 
Tribal  Programs  as  the  Office  of  State 
and  Community  Programs. 

b.  Add  the  Office  of  American 
Indians.  Alaskan  Natives  and  Native 
Hawaiians  Programs. 

3.  Chapter  DG.20  Functions,  retitle  the 
"Office  of  State  and  Tribal  Programs," 
as  the  Office  of  State  and  Community 
Programs;  and  under  this  Office,  delete 
all  references  to  the  Title  VI  Program. 

4.  Chapter  DG.20  Functions  add  the 
following: 

C.  Office  of  American  Indians, 
Alaskan  Natives  and  Native  Hawaiians 
Programs.  (DG).  Serves  as  the  focal 
point  within  AoA  for  the  operation  and 
assessment  of  the  programs  authorized 
under  Title  VI  of  the  Older  Americans 
Act  (OAA)  (45  CFR  Part  1328)  and  is 
responsible  for  program  and  policy 
direction  to  the  ten  Regional  Offices  of 
AoA  in  the  execution  of  their  Title  VI 
responsibiliies.  and  interpretation  of 
regulations  and  policy  implementing 
Title  VI  of  the  OAA. 

Evaluates  the  adequacy  of  outreach 
under  Titles  III  and  VI  for  older  Native 
Americans  and  recommends  to  the 
Commissioner  necessary  action  to 
improve  service  delivery,  outreach,  and 
coordination  between  services  under 
Titles  III  and  VI,  and  particular 
problems  faced  by  older  Indians  and 
Native  Hawaiians. 


Provides  in  the  Annual  Report 
required  by  Section  207(a)  of  the  OAA  a 
description  of  the  results  of  such 
evaluation  and  recommendations. 

Serves  as  the  effective  and  visible 
advocate  on  behalf  of  older  Native 
Americans  within  the  Department  and 
with  other  departments  and  agencies  of 
the  Federal  Government  regarding  all 
Federal  policies  affecting  older  Native 
Americans. 

Coordinates  activities  among  other 
Federal  departments  and  agencies  to 
assure  a  continuum  of  improved 
services  through  memoranda  of 
agreements  or  through  other  appropriate 
means  of  coordination. 

Adminsters  and  evaluates  the  grants 
provided  under  the  OAA  to  Indian 
tribes,  and  public  agencies  and 
nonprofit  private  organizations  serving 
Native  Hawaiians.  Recommends  to  the 
Commissioner  policies  and  priorities 
with  respect  to  the  development  and 
operation  of  programs  and  activities 
conducted  under  the  Act  relating  to 
older  Native  Americans. 

Collects  and  disseminates  information 
related  to  problems  experienced  by 
older  Native  Americans.  Develops  the 
Native  American  input  to  AoA's  Office 
of  Program  Development  (OPD)  for 
inclusion  in  AoA's  research  plan.  This 
input  places  special  emphasis  on  the 
gathering  of  statistics  on  the  status  of 
older  Native  Americans.  Develops  input 
for  grantees  under  Title  VI  to  the 
technical  assistance  and  training 
programs  managed  by  OH).  Develops 
input  to  the  Office  of  Management  and 
Policy  on  the  budget  for  Native 
American  activities. 

Recommends  to  the  Commissioner 
decisions  on  proposed  contracting  by 
Title  VI  grantees  with  profitmaking 
organizations  to  carry  out  provisions  of 
the  Act 

Chairs  the  Interagency  Task  Force  on 
older  Indians,  which  represents 
departments  and  agencies  of  the  Federal 
government  with  an  interest  in  the 
welfare  of  older  Indians.  The  Task  Force 
makes  recommendations  to  the 
Commissioner,  at  six  month  intervals,  to 
facilitate  the  coordination  and 
improvement  of  services  to  older 
Indians.  These  recommendations  are 
included  in  the  Annual  Report  to 
Congress. 

Recommends  to  the  Commissioner, 
and  supervises,  a  contract  to  study  the 
availability  and  quality  of  services 
provided  under  the  Act  to  older  Indians. 
This  one-time  study  includes:  an 
analysis  of  the  number  of  older  Indians 
participating  in  programs  under  Titles  III 
and  VI  as  compared  to  the  number  of 
older  Indians  eligible  to  participate  in 
such  programs:  a  description  of  the  way 


grants  under  Titles  III  and  VI  of  the  Act 
are  made  to  Indian  tribes  and  the  way 
services  are  made  available  to  older 
Indians;  and  a  determination  of  what 
services  are  provided  through  Title  VI  to 
older  Indians  and  how  well  AoA 
assures  that  supportive  services  to 
Indians  under  Title  VI  of  the  Act,  with 
special  consideration  to  information  and 
referral,  legal,  transportation,  and 
ombudsman  services.  Recomends  to  the 
Commissioner  for  approval  and 
submission  to  Congress  a  report  of  the 
findings  of  the  study,  together  with 
recommendations  for  legislation. 

Date:  May  12. 1989. 
Louis  W.  Sullivan, 
Secnetary. 

[FR  Doc.  89-12054  Filed  5-18-89:  8:45  am] 
BIUMQ  CODE  4110-i»ai 


Public  Health  Service 

Agency  Forms  SutMnitted  to  ttie  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  Ust  of  information 
collection  packages  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  hst  was  pubUshed  on  May  5, 1989. 

(Call  Reports  Clearance  Officer  on 
202-245-2100  for  copies  of  package) 

1.  Community  Cancer  Care 
Evaluation — ^NEW — ^The  study  seeks  to 
obtain  information  about  the  knowledge, 
attitudes  and  practices  of  community 
primary  care  physicians  regarding  state- 
of-the-art  cancer  prevention,  detection, 
and  treatment,  clinical  research  and  the 
NCI-sponsored  Community  Clinical 
Oncology  Program  (CCOP).  The  study 
will  be  done  twice  to  measure  change 
over  time  in  a  sample  of  primary  care 
physicians  in  20  CCOP  communities  and 
a  national  sample  of  physicians  in  order 
to  determine  the  effectiveness  of  CCOP 
and  to  design  future  programs. 
Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit.  Federal  agencies  or  employees, 
small  businesses  or  organizations,  non- 
profit institutions;  Number  of 
Respondents:  2,000;  Number  of 
Responses  per  Respondent:  1.65; 
Average  Burden  per  Response:  .30  hours; 
Estimated  Aimual  Burden:  996  hours. 

2.  Contents  of  a  Request  for  Health 
Hazard  Evaluation— 42  CFR  85.3-1— 
0920-0102 — This  data  collection  is  an 
application  for  Health  Hazard 
Evaluation  as  described  in  42  CFR  B5.3- 
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1.  Employers  or  authorized 
representative*  of  employers  in  general 
industry  or  mining  nay  request  an 
evaluation  to  determine  whether  any 
substances  normally  found  in  the  place 
of  employment  have  potential  toxic 
effects.  Respondents:  Businesses  or 
other  for-profit:  Numl>er  of  Respondents: 
500;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  .20  hours;  Estimated  Annual 
Burden:  100  hours. 

3.  September  198S  and  1990 
Cardiovascular  Disease  Risk  Factor 
Supplement  to  the  Current  Population 
Survey— NEW— The  Cardiovascular 
Disease  Risic  Factor  Supplement  to  the 
CPS  will  provide  data  for  planning  and 
evaluation  of  the  National  High  Blood 
Pressure  Education  Program.  National 
Cholesterol  Education  Program,  and  the 
NHLBI  Smoking  Education  Program;  it 
will  collect  data  on  the  prevalence  of 
cigarette  smoking  and  the  awareness 
and  reported  treatement  of  high  blood 
cholesterol  axul  hypertension;  and  detect 
changes  in  the  awareness  and  treatment 
of  these  risk  factors  over  one  year. 
Respondents:  Individuals  or  households; 
Number  of  Respondents:  57,500;  Number 
of  Responses  per  Respondent:  1.25: 
Average  Burden  per  Response:  in65 
hours;  Estimated  Annual  Borden:  1.186 
hours. 

4.  Development  of  Computerized 
Assisted  Instructional  (CAI)  Modules  on 
Cardiovascular  Disease  (CVD)  Nvtritian 
(Phase  II).  This  project  will  develop  and 
evaluate  an  interactive  videodisc 
module  as  a  teaching  medium  for 
cardiovascular  notrition.  The  target 
populations  are  medical  students  and 
physicians.  This  module  will  provide 
training  for  physicians  in  accurately 
assessing  cardiovascular  risk  and 
advising  their  patients  to  make 
appropriate  oftodification  as  a  means  of 
reducing  disease  risk.  Respondents: 
Individuals  or  households;  Number  of 
Respondents;  120;  Number  of  Responses 
per  Respondent  1;  Average  Burden  per 
Response:  1  hour.  Estimated  Annual 
Burden:  120  hours. 

5.  Atherosclerosis  Risk  in 
Jommunities  Study  (ARIC)— 0925- 
0281— A  random  sample  of  \6SXXi 
persons,  age  45-64.  is  being  selected 
from  four  communities.  They  provide 
medical,  social  and  demographic 
information  and  participate  in  repeat 
examinations  to  study  the  etiology  of 
atherosclerosis  and  its  clinical  sequelae. 
Surveillance  for  coronary  heart  disease 
is  being  conducted  in  all  adults  in  these 
communities.  Respondents:  Iiulividuals 
or  households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 
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6.  Case  Control  Study  of  Risk  Factors 
for  Listeriosis— NEW— This  study  will 
focus  on  classifying  certain  foods  as 
well  as  behaviors  as  risk  foctors  for 
developing  Listoiotis  Monocytogenes. 
Respondents  will  complete  a 
questionnaire  designed  to  determine 
food  preparation  fatsbits.  Results  from 
this  study  will  assist  health 
professionals  to  dev^p  educational 
programs  designed  to  reduce  morbidity 
from  listeriosis.  Respondents: 
Individuals  or  housdwlds;  Nmnber  of 
Respondents:  630(  Number  of  Responses 
per  Respondent:  1;  Average  Burden  per 
Reqvonsr.  .5  hours;  Estimated  Annual 
Burden:  315  hour*.  

7.  Eligibility  for  IHS  Services,  42  CFR 
Part  36— 0917-0008— To  apply  for 
eligibility  to  receive  Indian  Health 
Service  (IHS)  direct  and  contract  health 
services,  a  person  must  submit  evidence 
of  tribal  relationship  and  residence 
within  an  IHS  Health  Service  Driivery 
Area.  A  tribal  governing  body  may 
request  a  change  in  U^  health  service 

delivery  areas  supported  by     

documentation  specified  in  42  CFR  3S.15 
(bXl-S).  Respondents:  IndivTdoals  or 
househtrids.  State  or  local  governments. 
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8. 19B9  National  Health  Interview 
Survey— 0920-0214— The  National 
Health  Interview  Survey  (NHIS).  an 
ongoing  survey  of  the  dvilian 


noninstitutiaoalized  population, 
monitors  the  Nation's  health.  The  19n 
NHIS  includes  supplements  on  Dental 
Health,  Diabetes,  Digestive  Disorders, 
Health  Insurance,  Mental  Health,  and 
Immunization.  The  purpose  of  this 
revision  is  to  continue  use  of  the  AIDS 
knowledge  and  attitudes  supplement 
through  the  last  half  of  1980. 
Respondents:  Individuals  or  households; 
Number  of  Respondents:  48,500;  Number 
of  Responses  per  Respondent:  1; 
Average  Burden  per  Response:  1.347 
hours;  Estimated  Annual  Burden:  65,331 
hours. 

9.  Application  and  Related  Forms  for 
the  Operation  of  the  National  Death 
Index — 0920-0215 — ^These  forms  are 
needed  for  the  continued  administration 
of  the  National  Death  Index,  which 
provides  health  researchers  with  a 
central  location  for  determining  whether 
persons  in  their  studies  may  have  died 
and  directs  researchers  to  the 
appropriate  State  for  more  detailed 
death  record  data.  Respondents:  State  or 
local  governments.  Businesses  or  other 
for-proHt,  Federal  agencies  or 
employees,  non-profit  institutions; 
Number  of  Respondents:  120;  Number  of 
Responses  per  Respondent:  2.4;  Average 
Burden  per  Response:  .768  hours: 
Estimated  Annual  Burdeiu  227  hours. 

OMB  Desk  Officer  Shannah  Koss- 
McCallmn 

Written  comments  and 
recommendatinns  for  die  proposed 
information  coUectioas  sboold  be  sent 
directly  to  the  OMB  Desk  Officer 
designated  above  at  die  following 
address: 

OMB  Reports  Management  Branch, 
New  Executive  Office  Building,  Room 
3206,  Washington,  DC  20503. 

Date:  May  12. 1989. 
James  M.  FnadnMii, 

Acting  Deptily  Assistant  Secretary  for  Hea/th 
(Planning  and  Evahntion). 

[FR  Doc.  SO-11934  Filed  5-18-89;  ft45  am) 
Btuwa  cooc  4>as-i7-ai 


Social  Security  Administration 

Agancy  Forma  Submitted  to  ttw  Offiee 
of  Managament  and  Budget  for 
Clearance 

Each  Friday  the  Social  Security 
Administration  publishes  a  list  ai 
information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (CMtifB}  for 
clearance  in  compliance  with  Pub.  L.  96- 
511,  The  Paperwork  Redaction  Act  The 
following  clearance  package*  have  been 
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submitted  to  OMB  since  the  last  list  was 
published  in  the  Federal  Register  on 
April  28. 1989. 

(Call  Reports  Clearance  Officer  on  (301) 
965-4149  for  copies  of  package) 

1.  Application  For  Benefits  Under  the 
Italy-U.S.  International  Social  Security 
Agreement— 0960-0445— "Hie 
information  collected  on  the  form  SSA- 
2528  is  used  by  the  Social  Security 
Administration  to  determine  if  a 
resident  of  Italy  is  eligible  for  Social 
Security  benefits  under  the  Italy-U.S. 
Social  Security  Agreement  The 
respondents  are  residents  of  Italy  who 
file  for  U.S.  benefits  with  the  Italian 
Social  Security  Agency. 

Number  of  Respondents:  180 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  20 

minutes 
Estimated  Annual  Burden:  60  hours 

2.  Representative  Payee  Evaluation 
Report— 0960-0069— The  information 
collected  on  the  form  SSA-624  is  used 
by  the  Social  Seonity  Administration  to 
determine  the  continuing  suitability  of 
an  individual's  representative  payee  for 
Social  Security  benefits  or  Supplemental 
Security  Income  payments.  The 
respondents  are  inctividuals  who 
received  an  SSA-623  (Representative 
Payee  Report)  but  failed  to  return  it,  or 
did  not  complete  it  properly. 
Number  of  Respondents:  422,533 
Frequency  of  Response:  1 

A  verage  Burden  Per  Response:  30 

minutes 
Estimated  Annual  Burden:  211,267  hours 
OMB  Desk  Officer  Justin  Kopca 

Written  comments  and 
recommendafions  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building.  Room  3206,  Washington, 
DC  20503. 

Dated:  May  5, 1989. 

Ron  Compston, 

Social  Security  Administration,  Reports 
Clearance  Officer. 

(FR  Doc.  89-12047  Filed  5-18-69;  8:45  am] 

BtLUNQ  COOe  41*0-1 1-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

INV-930-09-4212-24;  N-49077] 

Airport  Lease  Application;  Lyon 
County.  NV 

Notice  is  hereby  given  that  pursuant 
to  the  Act  of  May  24. 1926  (49  U.S.C. 
211-214),  Uland  B.  Hill  has  applied  for  a 


public  airport  lease  for  the  following 
land: 

Beginning  at  the  South  V4  comer  of 
section  36,  Township  20  .N'orth.  Range  24 
East  MDB&M.  Lyon  County,  Nevada, 
thence  S89*11'01"  E  a  distance  of  302.78 
feet  along  the  southern  boundary  of  said 
section  36.  Thence  N22*41'32'  W  for 
945.96  feet  to  the  true  point  of  beginning, 
thence  S6ri8'2B'  W  for  100  feet  to 
Comer  No.  1. 

From  Comer  No.  1,  by  metes  and 
bounds, 

N2r41'32'  W  for  4840  feet,  to  Comer  No.  2; 
S89'39'33"  W  for  200  feet,  to  Comer  No.  3; 
S22*41'32'  E  for  1190  feet,  to  Comer  No.  4; 
N87'18'28'  E  for  600  feet  to  Comer  No.  5; 
Sl6*3314'  E  for  400  feet,  to  Comer  No.  6: 
S67'18'28"  W  for  555  feet,  to  Corner  No.  7; 
S22'41'32*  E  for  3170  feet,  to  Comer  No.  8; 
S67'18'28'  W  for  100  feet,  to  the  point  of 
beginning. 

The  area  as  described  contains 
approximately  27  acres. 

Upon  publication  of  this  Notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  fi^m  all  forms  of 
appropriation  under  the  public  land  and 
mining  laws,  but  not  the  mineral  leasing 
laws,  for  a  period  of  one  year.  If  an 
airport  lease  is  issued  for  this  land 
within  this  one-year  period  the 
segregation  will  continue  throughout  the 
term  of  the  lease. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  Notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  1535  Hot  Springs  Road,  Suite 
300,  Carson  City,  NV  89706. 

Dated:  May  10. 1989. 
James  W.  Elliott 

District  Manager. 

[FR  Doc.  89-12000  Filed  5-18-89:  8:45  am] 

BHUm  cooc  4310-HC-a 


INV-93(H)9-4212-11;  N-10151] 

Partial  Classification  Termination  and 
Opening  Order;  Nevada 

May  9, 1989. 

AGENCY:  Bureau  of  Land  Management 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  terminates,  in 
part.  Recreation  and  Public  Purposes 
(R&PP).  classification  N-10151  and 
opens  the  affected  lands  to  the 
operation  of  the  public  land  laws 
including  location  under  the  mining 
laws. 

EFFECTIVE  DATE:  June  19.  1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Ben  Collins,  District  Manager,  Las  Vegas 
District  Office,  Bureau  of  Land 
Management,  4765  Vegas  Drive,  P.O. 


Box  2b5G9.  Las  Vegas.  Nevada  8912S. 
(702]  fi46-88f>0. 

SUPPLEMENTARY  INFORMATION:  In  1978. 
the  following  described  land  was 
classified  as  suitable  for  lease/purchase 
pursuant  to  the  Recreation  and  Public 
Purposes  Act  of  June  14, 1926.  as 
amended  (43  U.S.C  869.  et  seq.).  and 
was  segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws  and  location  under  the  mining 
laws. 

Mount  Dialilo  Mericfian.  Nevada 

T.  22  S..  R.  59  E.. 
Sec.  7.  NEy4SEV4SEV4NW^4. 

Hie  area  described  contains  2.5  acr«s  in 
Claris  County. 

The  lands  have  been  included  in  an 
R&PP  lease  which  has  since  expired. 
Recently  the  District  Office  received  an 
expression  of  interest  in  the  above- 
described  parcel  which  cannot  be 
authorized  pursuant  to  the  Recreation 
and  Public  Purposes  Act. 

At  10:00  a.m.  on  June  19, 1989,  the 
lands  described  above  will  be  open  to 
all  forms  of  appropriation  under  the 
public  land  laws,  including  location 
under  the  mining  laws,  subject  to  any 
valid  existing  rights  and  the 
requirements  of  applicable  laws,  rules, 
and  regulations. 

At  10:00  a.m.  on  June  19, 1989,  the 
same  land  will  also  be  open  to  the 
operation  of  the  mining  laws. 
Appropriation  of  lands  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38,  shall  vest  no  rights 
against  the  United  States.  Acts  required 
to  establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by 
State  law  where  not  in  conflict  with 
Federal  law.  The  Bureau  of  Land 
Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts.  All  of  the  land  remains 
open  to  the  mineral  leasing  laws. 
Edwan)  F.  Spang, 
State  Director.  Nevada. 
(FR  Doc.  89-12001  Filed  5-18-89:  8:45  am] 

BtLlING  cooc  4J1(»-NC-M 


[WY-920-09-41 11-15;  WYW694831 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease; 
Wyoming 

May  12. 1989. 

Pursuant  to  the  provisions  of  Pub.  L 
97-451.  96  Stat.  2462-2466.  and 


21678 


Federal  Register  /  Vol.  54.  No.  96  /  Friday.  May  19.  1989  /  Notices 


Regulations  43  CFR  3106.2-3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  WYWee483  for  lands  in 
Sweetwater  County,  Wyoming,  was 
timely  Bled  and  was  accompanied  by  all 
the  required  rentals  accruing  from  the 
date  of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5  per  acre,  or  fraction  thereof, 
per  year  and  16%  percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW69483  effective  December  1. 
1988,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andnw  L.  Tanhis, 
Chief.  Leasing  Section. 
[FR  Doc  80-12051  Filed  S-18-89;  8:45  am) 


(AZ-920-06-4212-13;  A-235S9] 

Arizona;  Exchanga  of  Public  and 
Prtvata  Landa  In  Mohave.  PInai  and 
Yavapai  Countiaa 

May  11.  igaa 

AOINCV:  Bureau  of  Land  Management, 

Interior. 

ACTMN:  Notice  of  Exchange  of  Land. 

summary:  This  action  informs  the  public 
of  the  completion  of  an  exchange 
between  the  United  States  and  Julian 
Berry.  The  United  States  transferred 
3.190.37  acres  in  Pinal  Coimty  and  Julian 
Berry  conveyed  29,541.65  acres  in 
Mohave  and  Yavapai  Counties. 
FOR  RiRTHER  IfiFOflMATION  CONTACT 
Angela  Mogel.  BLM,  Arizona  State 
Office.  P.O.  Box  16563,  Phoenix.  Arizona 
85011.  (602)  241-5534. 
SUPPLEMENTARY  INFORMATION:  Recently, 
the  Bureau  of  Land  Management 
transferred  the  following  described  land 
by  Patent  No.  02-89-0021,  pursuant  to 
the  Federal  L.and  Policy  and 
Management  Act  of  October  21, 1976: 

Gila  and  Sail  River  Meridian 
T.  3  S.  R.  7  E.. 

Sec.  4.  EHSWV4SEy4: 

Sec.  5,  SEV4SWV4' 

Sec.  a!  NEy4NWV4,  S%NWy4,  W>,^SW'/4: 

S«c.l4.SWV4SWV4: 

Sec.  17.  NWy4NWV4: 

Sec.  18.  SEV4SEV4: 

Sec.  20.  SMSWy4: 


Sec.  22.  NEV«.  N%SBV4.  EVbWMSWV4SEV4. 

EViSWy4SB%,  SEV4SEy4: 
Sec  23,  N%.  SWy4,  NW%SBy4: 
Sec  24.  WHNWM,  SEViNWM; 
Sec.  27.  WViNWy4: 
Sec  33,  NV«NEV^.  NWy4NWy4,  WViSWy4, 

SEVtSWA: 
Sec  34.  NEy4.  NHNWV4,  SEy4l>JWy4.  NV^ 

SEy4.  SEy4SEVi: 

Sec  35,  all: 

Sec  36,  lots  7  to  12.  incl..  SWy4. 
The  area  described  comprises  3,190.37 
acres  in  Pinal  County. 

In  exchange  the  following  described 
land  was  conveyed  to  the  United  States: 

GUa  and  Salt  Rlvw  MaritUan 

Parcel  I— Surface  Only 

T.  16  N..  R.  10  W.. 

Sec  3,  lots  1  and  2,  SMiNEy4,  SEy4: 

Sec  m  NEy4; 

Sec.  11,  NW%. 
T.  16V4  N..  R.  10  W, 

Sec  19.  loU  3  to  6.  incL.  NEy4SWy4. 
T.  17  N..  R.  11  W.. 

Sec  14.  SWy4NEy4.  WV^  Wy4SEV4,  SEy4 

SEy4,  svu4W^Nwy4NEy4,  swy4Nwy4 

NEy4,  WMNE%SEy4. 
Parcel  U— Surface  Only 

T.  16  N.,  R.  10  W., 

Sec  31,  lots  1  to  4.  incL.  Ey4.  E^WH. 
T.  16  N..  R.  11  W., 

Sec.  5.  loU  1  to  4,  incL,  S^NV^  SV^: 

Sec.  7.  lots  1  to  4.  incl..  EM.  EMWV^; 

Sec.  15.  all; 

Sec  17.  SV4SWy4: 

Sec  19.  loU  1  to  4.  ind..  EVk.  EV^WK: 

Sec  21  SMNEVi' 

Sec  22!  NWy4NEy4.  SV^NEy4.  WM.  SEy4: 

Sec  23.  all: 

Sec  26.  all; 

Sec  27.  all: 

Sec.  33.  all: 

Sec.  34,  all: 

Sec.  35.  all. 
T.  16  N..  R.  12  W., 

Sec  1.  lots  1  to  4.  incl..  SMNM.  SVt\ 

Sec  3.  lots  1  to  4.  incl..  SV^NV^.  SVi; 

Sec.  5,  Portion  SE  of  Bohner  Canyon; 

Sec.  7,  Portion  SE  of  Bohner  Canyon; 

Sec.  9.  all: 

Sec.  11,  all: 

Sec.  13,  all: 

Sec  15.  all: 

Sec  17.  all: 

Sec.  27.  SV4: 

Sec33,  NWy4; 

Sec.  35,  all. 
T.  16  Va  N.,  R.  10  W., 

Sec.  19.  lots  1  and  2.  incl-  SEV4SWy4,  SEV.. 
T.  16'/»  N..  R.  11  W.. 

Sec.  19,  lots  1  to  4,  incl.,  NMSEyi; 

Sec  20,  lots  1  to  4.  incl..  S'/4: 

Sec.  21.  lots  1  to  4.  incl..  SV%: 

Sec.  28,  all: 

Sec.  29,  all: 

Sec  31,  lots  1  to  4,  incl,  EMi,  E'AWWs: 

Sec33.Ny2NWy4. 
T.  I6V2  N..  R.  12  W.. 

Sec.  21.  lots  1  to  4,  incl..  SV^: 

Sec.  23.  lots  1  to  4.  incl.,  SV2: 

Sec.  25,  SM: 

Sec.  27,  all: 

Sec.  33.  all: 


Sec  35,  all. 
T.  17  N.,  R  11  W.. 

Sec  15.  all: 

Sec  17.  all: 

Sec  19.  lots  1  to  3.  incl..  EM.  EMNWy*, 
NEy4SWy4: 

Sec.  21.  all: 

Sec.  29  all' 

Sec  31!  lot's  1  to  4,  incl..  EM.  EMWM: 

Sec.  33,  all. 
T.  17  N.,  R.  12  W., 

Sec.  13,  all:  ' 

Sec.  23,  all: 

Sec.  25.  all; 

Sec.  35,  all. 

Parcel  III — Surface  and  Minerals 

T.  17  N.,  R.  10  W.. 

Sec  32.  WM.  SEy4. 

The  area  described  comprises  29,541.65 
acres  in  Mohave  and  Yavapai  Counties. 

The  purpose  of  this  notice  is  to  inform 
the  public  and  interested  State  and  local 
government  officials  of  the  exchange  of 
public  and  private  land. 

The  surface  of  the  land  conveyed  to 
the  United  States  in  this  exchange  will 
be  administered  by  the  Bureau  of  L.and 
Management.  The  mineral  estate  in 
Parcel  I  of  the  reconveyed  land  was 
already  in  Federal  ownership  and  has 
been  and  presently  remains  open  to  the 
operation  of  the  mining  and  mineral 
leasing  laws.  The  mineral  estate  in 
Parcel  II  of  the  reconveyed  land  remains 
out  of  Federal  ownership. 
Marsha  L.  Luke, 

Chief  Branch  of  Lands  Operations. 
[FR  Doc  89-12006  Filed  5-18-69:  8:45  am] 
MLUNO  CODE  4S10.«Mt 


[CA-94(M)9-5410-10-ZBJF;  CACA  20375 
and  CACA  24528] 

Conveyance  of  Mineral  Interests  In 
California 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  Segregation. 

SUMMARY:  The  private  lands  described 
in  this  notice  are  being  considered  for 
conveyance  of  the  reserved  mineral 
interests  pursuant  to  Section  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21. 1976. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lavonia  Silva.  California  State  Office. 
Bureau  of  Land  Management,  2800 
Cottage  Way,  Room-2841.  Sacramento. 
California  95825.  (916)  978-4820. 

Upon  publication  of  this  Notice  of 
Segregation  in  the  Federal  Register,  as 
provided  in  43  CFR  2720,  simultaneously 
at  10:00  a.m.  on  June  21. 1989.  the 
segregative  effect  imposed  by  the  Notice 
of  Realty  Action  published  in  the 
Federal  Register.  October  1, 1987,  Vol. 
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52.  No.  190.  page  36843  will  be  lifted  for 
mineral  conveyance  application  CACA 
20375  and  reinstated  under  application 
CACA  24528  for  the  following  lands: 

Mount  Diablo  Meridian 

T.  3  S..  R.  17  R, 
Sec  19,  Lot  15; 
Sec  20.  SWMSWy4: 

Sec  28.  Ny2SWy4,  NrWV'4SEV4.  WM8NEy4; 
Sec.  29.  Lots  1  thru  12.  SEy4SWy4, 

swy4SEV4. 

Acres — 639.09. 

County — Mariposa. 

Mineral  Reservation — All  Minerals. 

Date:  May  11. 1989. 

Nancy  }.  Alex, 

Chief  Lands  Section,  Branch  of  Adjudication 
and  Records. 

|FR  Doc.  89-12007  Filed  5-16-89;  645  am] 

BILUNQ  CODE  4310-40-« 


ICA-010-09-4212-13;  CA  23982] 

Realty  Action;  Correction  to  Exchange 
of  Public  Lands  In  Mono  County,  CA 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

action:  Correction  of  notice  of  realty 
action;  exchange  of  public  and  private 
lands  (CA  23982). 

SUMMARY:  This  document  corrects  the 
Notice  of  Realty  Action  (CA  23982) 
published  in  Vol.  54,  No.  2  pages  192  to 
194,  January  4. 1989.  The  above 
referenced  notice  should  have  included 
the  following  described  land: 

T.  3N.,  R.  25  E..  M.D.M., 
Sec.  26,  NEy44NEy4. 
Containing  approximately  40.00  acres. 

SUPPLEMENTARY  INFORMATION:  The 

above  described  land  was  inadvertently 
omitted  from  the  land  description  in  the 
above  notice  which  is  hereby  corrected 
to  include  it.  The  parcel  is  contiguous 
with  the  rest  of  the  land  to  be 
exchanged  to  the  Bureau  of  Land 
Management 

DATE:  On  or  before  July  3, 1989, 
interested  parties  may  submit  comments 
to  the  District  Manager,  c/o  Area 
Manager,  Folsom  Resource  Area  Office, 
63  Natoma  Street,  Folsom,  California 
95630. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  G.  Kelley,  Folsom  Resource 
Area  Office.  (916)  985-4474,  or  at  the 
above  address. 

Dated:  May  16, 1989. 
RobeH  D.  RlieiiMr.  Jr., 

District  Manager. 

[FR  Doc.  88-12225  Filed  S-18-86;  6:45  am] 


Realty  Action;  Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Realty  Action  COC- 

49757,  Recreation  and  Public  Purpose 

Classification  and  Application  for 

Lease,  Fremont  and  Chaffee  Counties, 

Colorado. 

SUMMARY:  The  following  public  lands 
have  been  identified  and  examined  and 
are  hereby  classifled  as  suitable  for 
lease  under  the  Recreation  and  Public 
Purposes  Act  (R&PP),  as  amended,  43 
U.S.C.  809  et  seq.,  and  are  segregated 
from  the  public  land  laws  including  the 
general  mining  laws,  except  for 
applications  for  R&PP  lease. 

Sixth  Principal  Meridiaa,  Colorada 
T.  13  S,  R.  79  W, 

Sec  13;  That  portion  of  the  WMNEy4  and 
the  WV4NWy4SEV4  lying  east  of  the 
thread  of  the  Arkansas  Rivpr,  containing 
approximately  65  acres  and  known  as 
the  Railroad  Bridge  parcel 
T.  15  S,  R  78  W., 

Sec  3.  SE^4SEM  oootaining  40  aoct 
known  as  the  Fisherman's  Bridge  parcel. 

Sec  12.  SWy4SWy4  containing  40  acres 
known  as  the  Ruby  Mountain  parcel. 
T.  15  S,  R.  77  W.. 

Sec.  31;  that  portion  of  Lot  3  west  of  the 
thread  of  d>e  Arkansas  River  and 
extending  125  feet  either  side  of  Brown's 
Creek,  containing  2  acres  known  as  the 
Centerville  parcel 
T.  18  S.,  R  73  W, 

Sec  35:  that  portion  of  the  WMNEM 
between  the  center  of  VS.  Highway  50 
and  the  thread  of  the  Arkansas  River, 
containing  approximately  11  acres 
known  as  the  Pinnacle  Rock  Recreation 
Site. 

Sec.  25;  that  portion  of  the  NMSE^,  being 
about  660  feet  by  130  feet  lying  between 
the  thread  of  the  Arkansas  Riva  and  the 
center  of  U.S.  Highway  50  containing  2 
acres  known  as  the  Salt  Lick  site. 
T.  18  S,  R  72  W, 

Sec  14;  that  portion  of  Lot  2  lying  between 
the  thread  of  the  Arkansas  River  and 
U.S.  Highway  SO,  containing  2  acres  and 
known  as  the  Pari(dale  site. 

Sec.  21;  that  portion  of  the  SMSWy4NWy4 
and  die  NWy4NWV4SWM  between  the 
thread  of  the  Arkansas  River  and  US. 
Highway  50  containing  two  acres  kno«vn 
as  the  Bootlegger  parcel. 

Sec  29:  that  portion  of  the  NMNWy4NEy4 
and  the  NMNEy4NWy4  between  the 
thread  of  the  Arkansas  River  and  U.S. 
Highway  50  containing  approximately  7 
acres  known  as  the  Spike  Buck 
recreation  site. 

Sec.  30;  that  portion  of  Lots  6  &  7  south  of 
the  thread  of  the  Arkansas  River 
containing  approximately  40  acres  and 
known  as  the  Five  Points  Recreation 
Area. 
T.  18  S.,  R.  71  W., 

Sec  18;  SEy4NWy4,  NEy4SWy4.  and  that 
portion  of  the  WMSWMNEK.  SWM 
NWy4SEy4.  NWy4SWMSEM.  NMSEM 


SWV«,  and  the  SW-^SE'ASWy*  lying 
west  of  the  threat  of  the  Arkansas  River 
containing  approximately  140  aaea 
known  as  the  Parkdale  Sk>uth  part^L 

New  Mexico  Prindpal  Meridian.  Colorado 

T.  51  N,  R.  B  E.. 

Sec.  23:  SEy4SWy4,  S'/i-NEyiSW/*.  and 
that  portion  of  the  W"zSWy4SEV4  west 
of  the  thread  of  the  Arkansas  River. 
Sec.  28:  that  portion  of  W  MNEVi.  NEy4 
NEy4NWy4,  SEy4SEy*NWy4.  EMNEM 
SWy4,  and  WMNWV4SEy4  between  the 
thread  of  the  Arkansas  River  and  the 
base  of  the  hill  on  the  we«t.  This  site 
contains  approximately  90  acres  known 
as  Hecla  Junction. 
T.  49  N.,  R  10  E.. 
Sec.  26;  that  portion  of  Lots  8  and  9 
between  the  thread  of  the  Arkansas 
River  and  U.S.  Highway  50  containing 
approximately  S  acres  and  known  as  the 
Rincon  site. 
T.  48  N,  R  12  E, 
Sec.  29:  that  portion  of  Lot  1  and  the  SM 
NEy4  t)etween  the  thread  of  the 
Arkansas  River  and  U.S.  Highway  SO 
containing  approximately  30  acres 
known  as  the  Lone  Pine  site. 
The  fourteen  sites  included  in  this  action 
total  approximately  479  acres.  The  sites  are 
described  as  shown  on  Aft  various  maps 
pubUshed  by  U.S.  Geological  Survey.  7M 
Minute  Topographic  series,  whidi  can  l>e 
seen  at  the  Royal  Gorge  Reaovce  Area 
Office.  ElM.  State  of  Col«x«do  Department  of 
Parks  and  Outdoor  Recreation  has  filed 
application  for  lease  of  these  lands  far  the 
proposed  Arkansas  River  Recreation  Area. 

FOR  FURTHER  INfOWMATION  CONTACT: 

Mac  Berta,  Area  Manager,  Royal  Gorge 
Resource  Area,  BLM.  P.O.  Box  311. 
Canon  City,  Colorado  81212,  Hione  (719) 
275-0631. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  classification  and 
application  for  lease  is  to  allow 
recreational  development  investment  on 
public  land  by  the  State  of  Colorado  and 
to  allow  collection  of  a  use  fee  for  these 
facitities  all  along  the  Arkansas  River. 
The  segregative  effect  is  to  last  as  long 
as  the  property  is  leased  and  is  to 
protect  the  investments  in  recreational 
developments.  This  action  is  in  the 
public  interest  and  is  consistent  with  the 
Arkansas  River  Recreation  Management 
Plan  and  Environmental  Analysis  and 
with  the  amendment  of  the  Royal  Gorge 
Management  Framework  Plan.  The  lease 
will  be  subject  to  any  valid  existing 
rights.  Restrictions  approved  in  the 
above  plan  will  be  incorporated. 
Although  certain  parcels  are  leased  for 
grazing,  no  use  actually  occurs.  AU 
parcels  will  have  grazing  use  excluded. 

Comment  Period 

The  lease  will  not  be  issued  until  at 
least  60  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
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Register.  For  a  period  of  45  days  from 

the  date  of  issuance  of  tliis  notice 

interested  parties  may  submit  comments 

to  tlie  BLM.  District  Manager,  P.O.  Box 

311.  Canon  Qty,  Colorado  81212.  Any 

adverse  comments  will  be  evaluated  by 

the  State  Director,  who  may  sustain, 

vacate,  or  modify  this  realty  action.  In 

the  absence  of  any  objections,  this 

proposed  realty  action  will  become 

Hnal. 

Stuart  A.  Pukar, 

Acting  Diatrict  Manager. 

[FR  Do&  80-12003  Filed  5-1S-80;  &45  am] 


(OR-13IM»-441O-0t;  aP»-221] 


;  InvltiHon  To  Comment 
on  ttw  Fluid  Mnoral  Rmoutcm 


action:  Notice. 


:  A  District  Plan  Amendment/ 
Environmental  Impact  Statement 
Supplement  will  be  prepared  on  the  fluid 
mineral  resources  program  with 
emphasis  on  the  oil  and  gas  leasing 
element  It  will  include  cUscussions  on 
all  surface  disturbing  activities  from 
geophysical  activity  throu^ 
exploration,  development,  reclamation 
and  abandonment 

The  amendment  is  being  done  to  fully 
describe  and  analyze  two  or  more 
alternative  proposals  for  the  leasing 
program  that  comply  with  the  Bureau  of 
Land  Management  Supplemental 
Program  Guidance  for  fluid  minerals 
(BLM  Handbook  H-ie24-l)  and  the 
National  Environmental  Policy  Act. 

This  plan  amendment  may  result  in 
revised  decisions  regarding  fluid  mineral 
leasing  on  the  federal  mineral  estate 
administered  by  BLM  in  eastern 
Washington.  Approximately  1.5  million 
acres  of  federal  surface  and/or 
subsurface  will  be  addressed  in  this 
plan. 

The  issues  identified  in  the  1985 
Spokane  District  RMP/EIS  addressed 
conflicting  land  use  activities  on  public 
land.  Decisions  based  on  this  RNQ>  have 
been,  or  will  continue  to  be 
implemented. 

No  Major  changes  in  this  RMP  are 
required.  However,  due  to  changes  in 
BLM  planning  guidelines  and  policies 
concerning  the  fluid  minerals  program,  it 
is  necessary  to  amend  the  RMP. 

These  revised  guidelines  require  BLM 
to  identify  public  lands  that  are:  Open  to 
Oil  and  Gas  Leasing  Subject  to  Standard 
Terms  and  Conditions:  Open  Subject  to 
seasonal  or  Other  Minor  Constraints: 
Open  Subject  to  No  Surface  Occupancy 


and  Similar  Major  Constraints:  or 
Closed  to  Leasing. 

Other  programs  to  be  reviewed 
include  Areas  of  Critical  Environmental 
Concern,  recreation  and  riparian  area 
management  Since  completion  of  the 
RMP  in  1987.  BLM  has  adopted  new 
policies  regarding  these  programs. 

The  interdisciplinary  team  which  will 
preptue  the  RMP  Amendment  includes 
resource  specialists  in  geology,  soil 
science,  hydrology,  recreation,  cultural 
and  historical  resources,  access,  range 
conservation,  social-economics,  and 
wildlife  biology. 

The  list  of  possible  issues  identified 
below  were  developed  as  a  residt  of  the 
new  guidelines  and  changes  in  policy 
identified  above.  The  issues  are  written 
as  questions  that  may  need  to  be 
resolved.  We  are  not  asking  for 
solutions,  but  for  ideas  that  will  help 
guide  our  planning  efforts,  and  for  any 
additional  concerns  or  issues  that  you 
as  a  user  or  resource  advocate  may 
have.  The  list  of  issues  are: 

1.  What  areas  should  be:  Open  to  fluid 
mineral  leasing  subject  to  standard 
terms  and  conditions;  Open  to  fluid 
mineral  leasing  subject  to  seasonal  or 
other  minor  constraints:  Open  to  fluid 
mineral  leasing  subject  to  no  surface 
occupancy,  extensive  seasonal 
restrictions  or  similar  major  constraints: 
or  Closed  to  fluid  mineral  leasing? 

2.  What  changes  in  the  RMP  are 
necessary  to  reflect  BLM's  responsibility 
for  managing  the  recreaton  activities  in 
the  Yakima  River  Canyon? 

3.  What  changes  in  the  RMP  are 
necessary  to  reflect  BLM's  new  riparian 
area  management  policy? 

4.  Should  Webber  Canyon  Area  Of 
Critical  Environmental  Concern 
designation  be  revoked? 

Input  from  all  segments  of  the  general 
public,  including  other  governmental 
agencies  and  the  Spokane  District's 
Advisory  Council,  will  be  an  integral 
part  of  the  finished  plan.  Public 
comments  will  also  be  solicited 
foHov-ang  the  publication  of  draft 
planning  criteria,  during  formulation  of 
alternatives,  after  publication  of  the 
draft  RMP  Amendment,  after 
publication  of  the  final  plan,  and  in  the 
event  of  significant  change(s)  in  the  plan 
resulting  from  action  on  a  protest. 

All  persons  with  an  interest  in 
management  of  the  BLM,  Spokane 
District  lands  and  resources  are 
requested  to  submit  comments  on  the 
identification  of  issues  by  June  30, 1989. 
Comments  and  requests  for  further 
information  should  be  addressed  to 
Joseph  Buesing,  District  Manager, 
Spokane  Distiict  Office.  East  4217  Main 
Avenue,  Spokane,  WA  99202.  You  can 
also  call  the  office  at  (509)  353-2570  and 


ask  that  your  name  be  included  on  the 
RMP  Amendment  mailing  Ust  Anyone 
who  wishes  to  discuss  the  BLM  planning 
effort  and  availability  of  information 
and  planning  documents  should  contact 
the  District  Office.  Planning  documents 
will  generally  be  available  for  public 
review  at  the  Spokane  District  Office. 
Public  announcements  will  indicate 
exact  locations,  dates  and  times  of 
public  meetings,  woricshops  or  open 
houses. 

Dated:  May  11. 1980. 
David  E.  Sinclair. 
Acting  District  Manager. 
[FR  Doc  89-12002  FUed  5-18-89:  8:45  am] 

■NJUNG  CODE  4310-39-11 


[MT-930-09-4214-10;  MTN  924;  MTN  27963] 

Stipplementai  Notico  of  Proposed 
WlttKlniwais  and  Opportunity  for 
Public  Mooting;  Montana 

aoency:  Bureau  of  Land  Management 
Interior. 

action:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  has  filed 
applications  to  withdraw  National 
Forest  System  lands  for  preservation  of 
historical  sites  (41.85  acres)  and  a 
research  natural  area  (210  acres).  These 
lands  are  segregated  from  mineral  entry 
and  location  under  the  mining  laws, 
subject  to  existing  valid  claims,  but 
remain  open  to  mineral  leasing. 

DATE:  Comments  and  meeting  requests 
should  be  received  on  or  before  July  18. 
1989. 

ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  the  Montana 
State  Director,  BLM,  P.O.  Box  36800. 
Billings.  Montana  59107. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Binando,  BLM  Montana  State 
Office,  406-255-2935. 

SUPPLEMENTARY  INFORMATION:  The 

notice  of  proposed  withdrawal  for  the 
historical  charcoal  kiln  areas  was 
published  in  the  Federal  Register  on 
December  1. 1966  (31  FR  15098).  An 
additional  notice  providing  opportunity 
for  public  hearing  was  published  in  the 
Federal  Register  on  July  8, 1977  (43  FR 
35229).  The  notice  of  proposed 
withdrawal  for  the  research  natural  area 
was  published  in  the  Federal  Register  on 
April  18, 1974  (39  FR  13902).  An 
additional  notice  providing  opportunity 
for  public  hearing  was  pubHshed 
September  21, 1977  (42  FR  47594). 

1.  The  following  described  lands  are 
temporarily  segregated  from  mineral 


location  and  entry  under  the  mining 
laws: 

Principal  Meridian,  Montana 

Bea  verhead  National  Forest 
(MTN  924] 

Trapper  Creek  Charcoal  Kilns  Area 
T.  3  S..  R.  10  W.. 
Sec.6.WV4oflotl. 

Canyon  Creek  Charcoal  Kilns  Area 
T.  2  S.,  R.  10  W., 

Sec.8,  NV4SEy4NWy4. 

The  areas  described  aggregate  41.85  acres 
in  Beaverhead  County. 

[MTN  27963] 

Cottonwood  Creek  Research  Natural  Area 
T.  10  S..  R.  3  W., 
Sec.  10.  SV4SMiSV4SE'/4; 

Sec.  11.  s%swy4swy4swy4: 

Sec.  14.  Wy»NWy4NWy4  and  NM!NWy4 

SWy4NWy4;  and 
Sec.  15.  Nt4NEy4,  NEy4NWy4,  E%NWy4 

NWy4.  and  N%NV4SV4NEy4. 
The  area  described  contains  210  acres  in 
Madison  County. 

2.  For  a  period  of  60  days  from  the 
date  of  publication  of  this  notice,  all 
persons  who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Montana  State  Director,  Bureau  of  Land 
Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  State  Director 
within  60  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  Uie  State  Director  that 
a  public  meeting  will  be  held,  a  notice  of 
time  and  place  will  be  published  in  the 
Federal  Register  at  least  30  days  before 
the  scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

3.  The  National  Forest  System  lands 
described  will  continue  to  be  segregated 
as  specified  until  October  20, 1991, 
unless  the  application  is  denied  or 
canceled,  or  the  withdrawal  is  approved 
prior  to  that  date. 

John  A.  Kwiatkowski, 

Deputy  State  Director,  Division  of  Lands  and 

Renewable  Resources. 

May  11, 1889. 

[FR  Doc.  88-12005  Filed  5-18-89:  8:45  am] 
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National  Park  Service 

Great  Basin  National  Parle  General 
Management  Plan;  Intention  To 
Prepare  an  Environmental  Impact 
Statement 

SUMMARY:  In  accordance  with  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969,  the  National  Park 
Service  is  preparing  an  environmental 
impact  statement  for  the  General 
Management  Plan  (CMP)  for  Great 
Basin  National  Park,  White  Pine  County, 
Nevada.  The  draft  GMP,  in  addition  to 
providing  general  management  direction 
for  the  park's  natural  and  cultural 
resources,  will  propose  a  new  visitor 
center  on  Baker  Ridge,  a  new  entrance 
road  and  the  location  of  administrative, 
housing,  maintenance  and  some  visitor 
information  services  in  Baker,  Nevada. 
Alternatives  to  be  assessed  include  no 
action  and  other  possible  locations  of 
the  visitor  center,  administrative, 
housing  and  maintenance  facilities  and 
use  of  the  existing  entrance  road. 

Scoping  for  the  GMP  has  been 
conducted  over  the  past  two  years 
through  a  number  of  meetings  and 
correspondence  with  state.  Federal  and 
local  agencies,  private  organizations 
and  the  general  public.  However,  if  any 
party  wishes  to  further  express  concerns 
or  ideas  regarding  the  future 
management  of  the  park,  or  has 
questions  on  the  GMP  process,  these 
comments  and  questions  should  be 
addressed  to:  Superintendent  Great 
Basin  National  Park,  Baker,  Nevada 
89311.  Scoping  comments  on  the  GMP 
should  be  received  no  later  than  60  days 
from  the  date  of  this  Notice. 

The  responsible  official  is  Stanley 
Albright,  Regional  Director,  Western 
Region,  National  Park  Service.  The  draft 
environmental  statement/GMP  is 
expected  to  be  released  for  public 
review  in  Spring  1990.  and  the  final 
environmental  statement  and  Record  of 
Decision  are  expected  to  be  completed 
by  the  end  of  1990. 

Date:  May  5, 1989. 
Stanley  T.  Albright. 
Regional  Director,  Western  Region. 
[FR  Doc.  88-12068  Filed  5-18-89;  8:45  am] 

BtLUNG  CODC  4310-HC-M 

Plan  for  Proposed  Mining  Operations 
Witliln  Bering  Land  Bridge  National 
Preserve 

agency:  National  Park  Service. 
ACTION:  Notice  of  availability. 

summary:  Notice  is  hereby  given  that 
pursuant  to  the  provisions  of  section  2  of 
tile  Act  of  September  28, 1976, 16  U.S.C. 
1901  et  seq.,  and  in  accordance  with  the 


provisions  of  section  9.17  of  36  CFR  Part 
9A,  Cheryl  Jong  has  filed  a  plan  of 
operations  in  support  of  proposed 
mining  operations  on  lands  embracing 
the  Humbolt  Creek  placer  claim  group 
located  within  the  Bering  Land  Bridge 
National  Preserve. 

ADDRESSES:  This  plan  is  available  for 
inspection  during  normal  business  hours 
at  the  following  location: 

Alaska  Regional  Office — Minerals 
Management  Division,  National  Park 
Service,  2525  Gambell  Street, 
Anchorage,  Alaska  99503-2892. 
FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Sharrock  of  the  National  Park 
Service — ^Minerals  Management 
Division  at  the  address  given  above; 
telephone  907/257-2626. 
Richard  ).  Stenmaik, 

Acting  Regional  Director.  .Aslaska  Region. 
[FR  Doc.  89-12070  Filed  5-18-89;  8:45  air.J 

MLUNQ  CODE  43ie-7«-M 


[Order  No.  6.  Amdt  3] 

Midwest  Region  Superintendents,  et 
aL;  Delegation  of  Autttority 

Order  No.  6,  approved  February  25, 
1977,  and  published  in  the  Feiieral 
Register  of  May  17, 1977,  (42  FR  25386), 
as  amended,  set  forth  in  section  2 
certain  authorities  and  limitations  of 
authority.  This  amendment  changes 
paragraph  (f)  to  read  as  follows  and 
deletes  paragraph  (g): 

Section  2.  Delegation.  *  *  * 

(0  Regional  Chief,  Land  Resources 
Division.  The  Chief,  Land  Resources 
Division,  is  authorized  to  execute  the 
land  acquisition  program,  including 
contracting  for  acquisition  of  lands  and 
related  properties,  and  acceptance  of 
offers  to  sell  to.  or  exchange  with  the 
United  States,  lands  or  interests  in 
lands,  and  to  execute  all  necessary 
agreements  and  conveyances  incidental 
thereto;  to  accept  deeds  conveying  to 
the  United  States  lands  or  interests  in 
lands;  to  approve  on  behalf  of  the 
National  Park  Senice  offers  Of 
settlement  in  condemnation  cases:  to 
provide  relocation  assistance;  and  to 
approve  claims  for  reimbursement  under 
Pub.  L  91-646,  as  amended. 

William  W.  Scbsnk, 

Acting  Regional  Director. 
Date:  January  18. 1989. 

|FR  Doc.  89-12069  Filed  5-18-B9;  8:45  am] 
BHXma  COOC  431ft-70-M 
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INTERSTATE  COMMERCE 
CQMI 


AgrtcuMynl  Coapefattwe 
Cowiwleilon  ol  lnlMilT# 
Interetf  Trmepofftlloii  lof 


ItottMtotiM 


Daled:  May  15. 1968. 

The  foDowing  Notices  were  filed  in 
accordance  widi  section  10528[a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  tbat  ayiciiltiiral 
cooperatives  intending  to  perform 
nonmember,  nonexempt  interstate 
transportation  must  file  the  Notice.  Form 
BOP  102,  with  the  Commission  within  30 
days  of  its  amraal  meetings  each  year. 
Any  sabeequent  change  concerning 
officers,  dtoectors,  and  location  of 
transportatian  records  shall  require  the 
filing  of  a  supplementa)  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2).  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington,  DC  20423^  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary,  Interstate 
Commerce  Commission.  Washington, 
DC. 

(1)  Western  Dairjrmen  Cooperative,  Inc., 

(2)  175  South  West  Temple  GJ^  P.O. 
Box  2730,  Salt  Lake  City,  Utah  84110- 
2730. 

(3)  175  South  West  Temple  G.L  330,  Salt 
Lake  City.  Utah  84110-2730. 

(4)  Scott  Brown.  P.tt  Box  2730.  Salt  Lake 
City.  Utah  84110-2730. 

NonU  R.  McC« 

Secretary. 

|FR  Doc.  89-12029  Filed  S-18-«g:  BAS  am] 

BHjjNOCooe  was-oi-M 


Intvnt  to  EnQaQO  In  Companaatad 
Intareoppovata  liauHng  Opera  flons 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
coiporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office:  ARC  Incorporated. 
3100  Hargrove  Road  East.  Tuscaloosa, 
Alabama  35404 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations.  ARC 


Incorporated.  Incorporated  in 

Alabama. 
NoreUR-McGM, 
Secretary. 
[FR  Doc  aa-UOES.  Filed  5-l»-«e;  8e46  am) 


InlanlTe 


taCempanaatad 


This  is  to  provide  notice  as  required 
by  49  U.S.C  106a4(b)(l)  that  Uie  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  40  U.S.C. 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  ofiice:  Nallay's  Find  Foods,  a 
division  of  Curtice  Bums  Foods,  Ino, 
3303  South  35th  Street.  Tacoma. 
Washington.  S8411. 

2>  Wholly  owned  subsidiaries  which 
will  participate  in  operations,  and  states 
of  incorporation: 
(i)  Kennedy  Endeavors,  Inc  a 

Washington  CacpoBatiaa:  and 
(ii)  Fanna»Bro(tiers  Plckk  Co..  Inc..  a 

Washington,  corporation. 
NoretsR:! 


Seerelary, 

(FR  Doc  89-119»n!ed  S-t8-89;  8:49  am] 


[Docket  I 
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BetwoaaToladoaiMl  WalbrM«» 
JiinelioiKOH 

Applicant  has  filed  a  notice  of 
exemption  under  48  CFR 1152  Subpart 
F — Exempt  Abandonments  and 
Diacotttinaances  to  discontinoe  service 
over  its  2.82-aiiIe  hne  of  railroad 
between  milepost  TS-0.0  at  Toledo.  OH 
and  milepost  TS-2.82  at  Walbridge 
Junction.  OH. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exen^tion.  any  employee  affected  by 
the  discontinuance  shall  be  protected 


under  Oregpn  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adeqwtaly  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  )une  18. 
1989  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues  * 
and  formal  ejqiressioas  of  intent  to  file 
an  offer  of  financial  assistance  under  48 
CFR  1152.27(c)(2)  >  must  be  filed  by  May 
30, 1989.  Petitions  for  reconsideration 
must  be  filed  by  June  8. 1969,  with: 
Office  of  the  Secretary.  Case  Contra) 
Branch.  Interstate  Commerce 
Commission.  Washugton,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  smt  to 
applicant's  representative:  Virginia  IC 
Young.  Norfolk  Southern  Cocperation. 
Three  Commercial  Hace.  Norfolk,  VA 
23510-2191. 

If  the  notice  of  ucemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
discontinuance. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  die  EA  by  ^fay  24, 1969. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115,  Interstate  Commerce  Commission, 
Washington,  DC  2M23]  or  by  calling 
Carl  Bausch,  Chief,  ^B  at  (202)  275- 
7316.  Comments  on  envirunmentaf  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental  conditions  will  be 
imposed,  where  appropriate,  in  » 
subsequent  decision. 

Decided:  May  15. 1989. 


■  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  snviraaiiKntal  issues  (whether 
raiwd  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Service  Rail  Unet.  4  LC.C2d  400  (1988)  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  la  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

•  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.,  4  I.C.C.2d  164  (1087).  and  final  rules 
published  in  the  Federal  Ragiister  on  December  22. 
1987  (52  FR  48440-48446). 


By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Norota  R.  McGae, 
Secretary. 

(FR  Doc.  89-12030  Filed  5-18-89;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  DIviaion 

National  Cooparatlve  Raaaarch  Act  of 
1984;  Invaatigation  of  tha  Effact  of 
Annular  Flow  Ctiaractariatlca  In  Full 
Scala  Horizontal  WalllMrea  Southwest 
Reaeardi  Inatituta 

Notice  is  hereby  given  that,  on  April 
12, 1989,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301  et  seq.  ("the  Act"), 
Southwest  Research  Institute  ("SwRI") 
filed  a  %vritten  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  the  addition  of  a 
party  to  its  group  research  project 
regarding  the  "Investigation  of  the  Effect 
of  Annular  Flow  Characteristics  in  Full 
Scale  Horizontal  Wellbores."  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Specifically,  the  SwRI 
advised  that  Conoco,  Inc.  (effective 
December  27, 1988)  has  become  a  party 
to  the  group  research  project 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project 

On  February  9, 1988,  SwRI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  die  Act  The  Department  of 
Justice  (the  "Department")  published  a 
notice  in  the  Federal  Register  pursuant 
to  section  6(b)  of  the  Act  on  March  21, 
1989. 54  FR  11579. 
loseph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  89-12008  Filed  5-18-89;  8:45  am] 
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Drug  Enforcement  Administration 

Manufacturer  ol  ControOad 
Subatancea;  Regiatratioa  AI)bott 
Lal>oratoriea 

By  Notice  dated  June  23. 1988.  and 
published  in  the  Federal  Register  on  July 
1. 1988,  (53  FR  25017),  Abbott 
Laboratories,  14th  Street  and  Sheridan 
Road,  Attn:  Customer  Service  D-345, 
North  Chicago,  Illinois  60064,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  bulk 


.}iX> 


lAV/:. 


<  f 


dextropropoxyphene  (non-dosage  forms) 
(9273),  a  basic  class  of  controlled 
substance  listed  in  Schedule  II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations. 
{  301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled 
substance  listed  above  is  granted. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

Dated:  May  10, 1980. 

[FR  Doc.  89-12017  Filed  5-18-89;  8:45  am] 
BRJUNQ  CODE  441»mS-M 


Manufacturer  of  Controlled 
Sulistancea;  Ragiatration;  Du  Pont 
Pharmaceuticala 

By  Notice  dated  September  26, 1988, 
and  published  in  the  Federal  Register  on 
September  30, 1988,  (53  FR  38366],  Du 
Pont  Pharmaceuticals,  1000  Stewart 
Avenue,  Garden  City,  New  York  11530, 
made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Drug 

Schediie 

Hydrocodone  (9133) 

Oxycodone  (9143) 

Oxymorphone  (9652) 

H 

n 

N 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21.  Code  of  Federal  Regulations. 
§  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  May  10. 1989. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  89-12016  Filed  5-18-89:  8:45  am] 
BHJJNG  CODE  4410-OS-M 


Manufacturer  of  Controlled 
Substances;  Registration;  Upjohn  Co. 

By  Notice  dated  January  17, 1989.  and 
published  in  the  Fmleral  Register  on 
December  16. 1988,  (53  FR  50597), 
Upjohn  Company.  7171  Portage  Road. 
Kalamazoo,  Michigan  49001.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Schedule 


2.5Klimethoxy3mphetamine  (7396) 
Mettiamphetamine,  its  salts, 
and  salts  ol  its  somers  (1 105) 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations. 
S  1301.54(e).  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

Dated:  May  10. 1989. 
(FR  Doc.  89-12015  Filed  5-18-89:  8:45  am] 

BOUNO  CODE  4410-Ot-M 


DEPARTMENT  OF  LABOR 

Office  Of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requlrewenta  Under  Review  i>y  ttie 
Office  of  Management  and  Budget 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
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the  nature  of  the  pacticulor  ■uhmiseioa 
they  are  intereeted  in. 

bch  entry  may  contain  the  rollowing 
infonnatten: 

The  AfMKy  of  th»  Department  iaeuing 
thia  recowMwepJag/repotttaig 
requitemenL 

The  UHe  sfth*  Mconttieeping/ 
reporting  le^uiraaiuit 

The  OlilB  and  Ageacy  identificatioo 
numbert,  if  apclJB^b. 

How  often  Im  ncordkeepingy 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  rectirds. 

Whether  small  businesses  or 
organizations  are  aCEacted 

An  estimate  of  the  total  number  of 
hours  needed  to  comp^  with  the 
recordkeeping/reporting  requirements 
and  tne  average  bovb'  per  reapondsnt. 

The  ntunbef  oi  lome  in  the  request  for 
approval,  if  appReaMe. 

An  abatraet  describing  the  need  for 
and  usee  of  the  infemntion  eoHection. 

CommaDls  and  Quaatloiia 

Copies  of  the  recordkeeping/reporting 
reqaiiemeiita  may  be  obtainsd  by  calling 
the  DepartmantM  Channca  Officer, 
Paul  E.  Laraoi.  lelapbone  (20^  523-6331. 
Comments  and  questions  about  the 
items  on  this  liat  should  be  directed  to 
Mr.  Larson.  Office  of  Infarmation 
Management,  U.S.  Department  of  Labor. 
200  Constitution  Avenoe  NW..  Room  N- 
1301.  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn  CHkffi  Desk  OCBcer  fior  (BLS/DM/ 
ESA/CTA/OLMS/MSHA/OSHA/ 
PWDA/ VETS),  Office  of  Management 
and  Budget,  Room  3206,  Washington.  DC 
20503  (Telephone  (20Z)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New 

Employment  and  Training 

Administration 
Pennsylvania  Reemployment  Bonus 

Demonstration  Project 
New 

One-Time 

Individuals  or  households 
5,440  respondents;  1.813  total  hours:  20 

minutes  per  response;  no  forms 

This  project  is  being  conducted  to 
determine  whether  a  bonus  program  for 
the  UI  system  is  beneficial  and  cost- 
effective.  The  follow-up  survey  will  be 
used  in  conjunction  with  program  data 
to  obtain  data  necessary  to  analyze  the 
process,  impact  and  costs-beneRts  of  the 
demonstration  bonus  project. 


Employment  Standard*  Administration 
OFCCP  RecasdkeeiriRg/Raparting: 

Supply  and  Sarvice- 
12151-0072 
Annually 
BuainesMS  er  other  Car-profit;  Non-profit 

institutions:  Small  businesses  or 

organization 
4,286  respondents;  21,885.004  total  hours 

These  responses  represent  various 
obligations  incurred  by  Federal 
contractors.  Gartain  recordkeeping  and 
affirmative  action  obligations  and  being 
subject  to  a  compliance  review  onsite 
are  the  major  components.  These  are 
necessary  to  ensure  compliance  with 
nondiscrimination  and  affirmative 
action  obligations  of  Executive  Otdec 
11246.  section  503  of  the  Rehabilitation 
Act  of  1973  and  38  U.S.C.  2012. 

OFCCP  Ricording/RepoFting: 

Construction 
1215-^63 
Annually 
Businesses  or  other  Coc-profit;  Non-profit 

institutiana;  Small  busineases  or 

organizations 
33.333  respondents:  5. 205.601  total 

hours;  156.17  hours  per  response;  1 

form 

These  responses  represent  varioiu 
obligations  incurred  by  being  a 
constractien  contractor  receiving 
Fedsral  monies.  Certain  recordkeeping 
and  affirmative  action  obligations  and 
being  subject  to  an  onsite  compliance 
reiiaw  are  the  ma|ar  components.  These 
are  nacesaary  to  ensure  compliance  with 
Executive  Order  11246,  section  503  of 
the  Rehabilitation  Act  of  1973  and  38 
U.S.C  2012 

Signed  at  Washington.  DC  this  ISth  day  of 
May,  W69. 
Paul  E.  Lanao. 

Departmental  Clearance  Officer. 
[FR  Doc.  TO-12065  Filed  5-18-89;  8:45  amj 
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ConHniasion  on  Worfcfofco  Quality  and 
Lafeof  Marfcot  Effldancy^  MaatliiQ 

The  Commission  on  Workforce 
Quality  and  Labor  Market  Efficiency 
was  established  under  the  provisions  of 
the  Federal  Advisory  Committee  Act  to 
increase  the  excellence  of  the  American 
workforce. 

A  meeting  of  the  Commission  on 
Workforce  Quality  and  Labor  Market 
Efficiency  will  be  held  on  June  20, 1969, 
commencing  at  1:00  p.m.,  in  the  Board  of 
Governors  Hall  of  the  American  Red 
Cross  Building  at  17th  between  D  and  E 
Streets  NW..  Washington,  DC.  This 
meeting  is  open  to  the  public:  ample 
seating  is  available. 


The  purposes  of  die  meeting  are  to: 

1.  Consider  lepoits  from  the 
subcommittee  meetings  held  on  June  3^ 
4, 1969,  in  Annapolis,  Maryland. 

2.  Discnsa  a  preliminary  draft  of  the 
final  report. 

Far  wlditi<mal  information,  contach 
Laurie ).  Bassi,  Deputy  Director, 
Commission  en  Weridbrce  Quality  and 
Labor  Market  Efficiency,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Room  C-2313. 
Washin^n.  DC  202ia  telephone  (202) 
523-6836. 

Individuals  or  otganizationa  wishing 
to  submit  written  statements  to  the 
Commission  should  send  40  copies  to 
the  addressa  given  above.  Papers  will  be 
accepted  and  included  in  the  record  of 
the  Bieeting  if  received  on  or  before  June 
14,1980. 

On  July  29, 1989,  and  thereafter, 
official  records  of  the  meeting  will  be 
available  for  public  inspection  at 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Room  C-2313, 
Washington,  DC. 

Signed  at  Washington,  DC  this  12th  day  of 
May  1989. 
EUiabeth  Dole, 
Secretary  of  Labor. 

(FR  Doc  8»-120ea  Filed  5-18-88;  ft45  am) 
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Etnployroont  Staadard* 
Admintotration,  Wag*  and  Hour 
Oiviaion 

Mlnhnura  Wagaa  for  Fedaral  and 
Fadarally  Aaairted  Conafructioo; 
Qonoral  Wagii  Dotannination 
DacWona 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931,  as 
amended  (46  Stat  1404,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  GFR  Part  1. 
Appendix,  as  well  as  such  additional 


statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  herein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  conunent 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Fedaral 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  dedsions  are  to  be  used 
in  accordance  with  the  provisicms  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevaiUng  wage 
law  and  29  CFT*  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  irterest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  \iS.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  NW^  Room  S-3504. 
Washington.  DC  20210. 
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Withdrawn  General  Wage 
Detennination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice,  General  Wage  Detennination  No. 
IA89-2  dated  January  6. 1989. 

Agencies  with  construction  projects 
pending  to  which  this  wage  decision 
would  have  been  applicable  should 
utilize  General  Wage  Determination  No. 
IA89-1.  See  RegulaUons  (Part  1  (29  CFR), 
Section  1.5).  Contracts  fw  which  bids 
have  been  opened  shall  not  be  affected 
by  this  notice.  Also  consistent  with  29 
CFR  1.6(c)(2)(i)(A),  the  incorporation  of 
the  withdrawal  decision  in  contract 
specifications,  the  opening  of  bids  is 
within  ten  (10)  days  of  this  notice,  need 
not  be  affected. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publicatimi  in  &e 
Federd  ftiagistet  are  in  paren^eses 
following  the  decisions  being  modified 

Volume  I 
Kentuclcy: 

KY80-1  IJan.  ^  1989) pp.  280-282. 

KY89-2  ()an.  ft  1969) pp.  284-287. 

KY89-*  (Jan.  6,  1989) pp.  29*-2ge. 

KY89-6  {)an.  6, 1989) ._ „  pp.  306-309. 

KY89-29  ()an.  8. 1989) pp.  3708-3701 

p.  370r. 
Maryland 

MD89-13  Oao.  6. 1989) p.  446. 

New  lersey: 

N)8B-2  (Jan.  a.  1989) pp.  614,  617. 

NJ89-3  (Jan.  6.  1989) .._ pp.  634-637. 

NJ89-4  (Jan.  6, 1989) .._ p.  658. 

Pennsylvania: 

PA89-1  (Jan.  8, 1989]  .„ pp.  838-841. 

PAa9-4  (Jan.  6, 1989) pp.  870-871. 

Tennessee: 

TN89-16  (Jan.  6. 1989) p.  1119. 

TN89-17  (Jan.  6, 1989) p.  1122a. 

Virginia: 

VA89-1  (Jan.  6,  1989) p.  1124. 

VA89-22  (Jan.  6,  1989) p.  1184. 

Listing  by  location  (index) „  pp.  xxxix- 

xlii. 

Volume  11: 
Michigan: 

MI89-7  (Jan.  6, 1980) p.  512. 

Minnesota: 

MN8Q-S  (Jan.  6,  1989). pp.  558,  560. 

p.  562. 

MN789-7  (Jan.  6,  1989) pp.  568-57a 

pp.  571-575, 
pp.  579-58a 
p.  584. 

MN89-8  (Jan.  6,  1989) pp.  591-594. 

MNe9-15  (Jan.  6, 1989) pp.  619-821, 

p.  626. 


Nebraska: 

NE89-6  (Jan.  6,  1989) p.  731 

Listing  by  location  (index) pp.  xxxix-xl. 

listing  by  location  (index) 

Volume  Ul: 
California: 

CA89-2  (Jan.  8.  1989) 

Colorado: 

C089-2  (Jan.  6. 1989) _. 

COe9-4  (Jan.  6. 1989) 

Idaho: 

ID89-1  (Jan.  6, 1989) pp.  146-156b. 


Iv. 


pp.  54-64d. 

p.  lie. 

pp.  124-130. 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinatimis  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depoaitofy 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202)  783- 
3238. 

When  ordering  subecriptionfs),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  radered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  this  12  day  of 
May  1989. 

Robert  V.  Seteta. 

Acting  Director.  Division  of  Wage 

Determinations. 

(FR  Doc.  89-11904  Filed  5-18-89:  8:45  am) 

WUJNe  COOC  4510-27-M 


Employment  and  Training  - 

Adminiatration 

Investigations  Regarding 
Ceftificationa  of  EHgMsiiity  to  Apply  for 
Worker  Adjustment  Assistance:  Allen- 
Stevens  Drum  Accessories,  et  aL 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
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and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 


The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  flled  in  writing  with  the 
Director,  Offlce  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  30, 1989. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  O^ce  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  30, 1989. 


The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street  NW.,  Washington. 
DC  20213. 

Signed  at  Washington.  DC  this  8th  day  of 
May  1989. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


(Unton/Wor1(«r«/F1im) 


Location 


Oat* 
raoenfed 


Data  of 


PatHion 
No. 


Artides  produced 


Ha«>- 


ASan-Stawana  Drum  Aooaaaortaa  (Co«npany) 

AMatf^tgnal  Aaroapaoa  (Wortiara>  ■.■■ 

Baraid  Cofpi  (Povmarty  NL  PiMrolauni  Safv.) 

Quartan  (Conpany). 

BaroU  Coip.  AOaa  DM.  Ilaadquartafi  (Company) 

Bareid  Coipi  Bartod  On.  Haadquartare  (Company) 

Bareid  Coip.  MWD  DIv.  Haadquartara  (Company) 

Barold  Cofp.  Shaffar  On.  Ilaadquartara  (Company) 

Bareid  0019.  apany.8un  OriHng/Barold  Logging  Sys- 

lama  HaadquirtM*  (Company). 

Barrnwt  Brea.,  mc  (FLM-FX,UFCW) 

Bata  Hwdbag  (Worfcara) „ 

waisa  Brea.  Fur  Ca  (FLM-f JQ 

Cardona  A  Btfiar  (ACTWU) 

Eico  Corp.41unlingdoa  01* 

Padam  Mogu|.8lgn#«lel  DIv.  (lAMAW) 

Fann  WrtgM  t  Manaon  (WOrtiara) 

Q.  kola  he.  (Wortian) 

Gator  InduHrtaa  (Workara) 

Qraanwood  MHs  Inc.  (Worltars) ................... a 

Hyaiar  Ca  (Wortiara) 

IBM  Syatama  TactMWtogy  DIv.  (Worfcars) 

ITT  C«jrp.,  Avtonlcs  Qroup  (Worliara) 

KaarteM  Quldanoa  «  Navlgalton  Corp.  (Worfcars) 

LaMonfra  Caaa  Co..  kw.  (RWOSU) 

Lavolor  Loranban,  Inc.  (Wortiara) „ 

Manin  LMhograptiars  (Worliars) .^ „ 

Microwava  Samtoonductor  Coip.  (Wortiars) 

Partiar  A  Paralay  Palrataum  Ca  (Company) 

Paarlaas  Tuba  Ca  (Wortiara) 

Panaiico  Corp.  (Cornpany) 

PtnUpa  Orculi  AaaamMaa  (Company) 

Plaatic  Box  Corp.  (Wortiara) 

Plastic.  Inc.  (Wortiara) 

ProU  Molding  Co.  (Wortiars). 

Schmid  Labs.  Ina  (UE) 

StHjra  Elactromca  (Wortiars) 

Tioga  Mchlna  Shop  (Wortiars) 

USA.  Knitwaar Corp.  (ILGWU) 

Tenneco  Gas  Pipelina  Group  (Company) 


Somaraat,  NJ ., 
TaiartMra  NJ.. 
Houston.  TX_. 


Houston,  TX.... 
Houston,  TX». 
Houston.  TX.„. 
Houston,  TX .... 
Houston.  TX.... 


NawYorti.  NY 

Hialaa^  FL _ 

Manhattan.  NY 

Brooklyn.  NY 

Hintm^don,  PA ........... 

Somaraat.  NJ 

NawYorttNY 

McCaH.  ID 

Hialaah.  FL 

NawYorti.NY 

Sulligant.  AL 

Cotorado  Sprtnga,  CO. 

CWton,  NJ „ „ 

Littia  Fana.  NJ 

Long  Island  Ctty.  NY... 

Weirton,  WV „.„ 

Plainviaw,  NY 

Somerset  NJ „. 

Midland.  TX 

BkXJmfieW.  NJ 

Bradtord,  PA 

West  Lafayette.  IN 

Wood  Ridge.  NJ _ 

Winnebego.  IL 

Bloomfield,  NJ 

Utile  Falls.  NJ 

Phoenix,  A2 

Twga,  ND 

Brooklya  NY 

Houston.  TX  _ 


5/8/89 
S/B/89 
S/8/89 

5/8/89 
5/8/89 
5/8/89 
5/8/89 
5/8/89 

5/8/89 
5/8/89 
5/8/89 
5/8/89 
5/8/89 
5/8/89 
5/8/89 
5/8/89 
5/8/89 
5/8/89 
5/8/89 
5/8/88 
5/8/89 
5/8/89 
5/8/89 
5/8/89 
5/8/89 
5/8/89 
5/8/89 
5/8/89 
5/8/89 
5/8/89 
5/8/89 
S/8/89 
5/8/89 
5/8/89 
5/8/89 
5/8/89 
S/8/89 
2/27/89 


4/18/89 
4/12/89 
4/20/88 

4/20/89 
4/20/89 
4/20/89 
4/20/89 
4/20/89 


22.874 
22.875 
22.876 

22.877 
22.878 
22.879 
22.880 
22.881 


4/21/89 

22.882 

4/19/89 

22.883 

4/17/89 

22.884 

4/17/89 

22.885 

4/20/89 

22,886 

4/20/89 

22.887 

4/19/89 

22.888 

4/7/89 

22.889 

4/20/89 

22.890 

4/25/89 

22.891 

4/10/89 

22.892 

4/17/89 

22.893 

4/21/89 

22.894 

4/3/89 

22.895 

4/15/89 

22.896 

4/17/89 

22.897 

4/19/89 

22.898 

4/8/89 

22.899 

4/13/89 

22.900 

4/10/89 

22,901 

4/19/89 

22,902 

4/20/89 

22.903 

4/7/89 

22.904 

4/20/89 

22,905 

4/9/89 

22,906 

4/5/89 

22,907 

4/21/89 

22,908 

4/14/89 

22,909 

4/21/89 

22,910 

2/2/89 

22.553' 

Stampinga. 

FNghi  Data  A  Control  Systems. 

OilftGaa. 

Pipe  Threading. 

Mud. 

QUA  Gas. 

Do. 

Do. 

Coata  A  Jackets. 

Ladies'  Handttags. 

Fur  Garments. 

Ladies' Shoes. 

Electrorvc  Components. 

Lighting  Safety  Equipment. 

Men's  A  Ladies'  SportstMear. 

Logs. 

Ladles'.  I^ns'  A  Chiklren's  Shoes. 

Fabrics. 

Lift  Truck  Transmissions. 

Telacommunicattona  Systems. 

Aircraft  Eledrontca. 

Computer  Test  Equipment. 

Watch  Cases. 

Ventian  blinds. 

Offset  Printing. 

Electronic  Components. 

Oil  A  Gas. 

Tut>es  A  Cans. 

Silicon  Wafers. 

Micro  Electronics. 

Plastic  Pacliaging  Materials 

Microwave  Plastic  Plates. 

Toys  A  Instruments. 

CofKJoms. 

Cartndges  and  Microphone  Components. 

Oil  A  Gas. 

Knit  sweaters. 

Market  &  Transport  Natural  Gas. 


■  Investigation  RaOpaned. 


[FR  Doc.  89-12067  Filed  5-18-89;  8:45  am] 

aiLUNO  COOC  4510-lO-M 


Occupational  Safety  and  Health 
Admlniatratlon 

Maryland  State  Standarda;  Approval 

1.  Background.  Part  1953  of  Title  29. 
Code  of  Federal  Regulations,  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 


1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administator]  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
(health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4).  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 


On  July  5, 1973,  notice  was  published  in 
the  Federal  Register  (38  FR  17834)  of  the 
approval  of  the  Maryland  State  plan  and 
the  adoption  of  Subpart  0  to  Part  1952 
containing  the  decision. 

The  Maryland  State  Plan  provides  for 
the  adoption  of  all  Federal  standards  as 
State  standards  after  comments  and 
public  hearing.  Section  1952.210  of 
Subpart  0  sets  forth  the  State's  schedule 
for  the  adoption  of  Federal  standards. 
By  letter  dated  April  12, 1989,  from 
Commissioner  Henry  Koellein,  Jr., 


Federal  RegtotCT  /  Vol.  54.  No.  96  /  Friday,  May  19.  1989  /  Notices 


2ie&5 


Maryland  Division  of  Labor  and 
Industry,  to  Linda  R.  Anku.  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  the  State  submitted  a  State 
standard  identical  to:  29  CFR  1910.20 
and  Appendices  A  and  B  pertaining  to 
revisions  to  Access  to  Employee 
Exposure  and  Medical  Records  as 
published  in  the  Federal  Register  of 
September  29, 1988.  (53  FR  38162).  This 
standard  is  contained  in  COMAR 
09.12.31.  Maryland  Occupational  Safety 
and  Health  Standard  was  promulgated 
after  public  hearings  on  January  27, 
1989.  This  standard  was  effective  on 
April  17. 1989.  '^ 

2.  Decision.  Having  reviewed  die 
State  submissions  in  OHnparison  with 
the  Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards  and 
accordingly  are  approved. 

3.  Location  of  the  Supplements  for 
Inspection  and  Copying.  A  copy  of  the 
standards  supplements,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  at  ttie  following  locations  during 
normal  business  hours:  OfRce  of  the 
Regional  Admmistrator.  3535  Market 
Street,  Suite  2100.  Hiiladelphia. 
Pennsylvania  19104;  Office  of  die 
Commissioner  of  Labor  and  Industry, 
501  St.  Paul  Place,  Baltimore.  Maryland 
21202;  and  the  OSHA  Offlce  of  State 
Programs.  Room  ^f-3476.  Third  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20Zia 

4.  Public  Participatkm.  Under  29  CFR 
1953.2(c).  the  Aasiatant  Secretary  may 
prescribe  alternative  procedure*  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Maryland  State  plan  as  a  proposed 
change  and  making  the  Regional 
Administrator's  aj^roval  effective  upon 
publication  for  the  following  reasons: 

a.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

b.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  May  19, 
1989. 

(Sec  18,  Pub.  L.  91-596.  84  Stat.  1808  (29 
U.S.C.  667) 

Signed  at  Philadelphia.  Pennsylvania,  this 
27th  day  of  April  1989. 
Linda  R.  Anku, 
Regional  Administrator. 
(FR  Doc  8»-12064  Filed  S-1S-80-.  8:45  am) 

BILUNQ  COOC  4S10-2S-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Infonnation  CoMection 
Actlvitiea  Under  Office  of  Management 
and  Budget  Review 

AGENCY:  National  Endowment  for  the 

Humanities. 

action:  Notice. 

SUMMAHV:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Redtiction 
Act  (44  U.S.C.  Chapter  35). 
DATE:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  June  19. 1989. 

ADDRESSES:  Send  comments  to  Ms. 
Susan  Daisey.  National  Endowment  for 
the  Humanities.  Grants  OfHce.  Room 
310, 1100  Pennsylvania  Avenue,  NW., 
Washington.  DC  20506  (202-78&-0484) 
and  Mr.  |im  Houser,  Office  of 
Management  and  Budget.  New 
Executive  Office  Building.  726  Jadcaon 
Place.  NW^  Room  3208.  Washington.  DC 
20503  (202-385-7316). 
FOR  FURTHBI  MFORMATION  CONTACT 
Ms.  Susan  Daisey.  National  Endowment 
for  the  Humanities,  Granta  C^ce.  Room 
310, 1100  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506  (202-788-0494) 
from  whom  copies  of  forms  and 
supporting  documents  are  available. 
SUPPLEMENTARY  MRNIMATNMC  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  or  extensions.  Each  entry  is 
issued  by  NEH  and  contains  the 
following  informatim:  (1)  The  title  tA  the 
form;  (2)  the  agency  form  nimiber,  if 
applicable;  (3)  how  often  the  form  must 
be  filled  out;  (4)  who  will  be  required  or 
asked  to  report;  (5)  what  form  will  be 
used  for  (6)  an  estimate  of  the  number 
of  responses;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Category:  Extension 

Title:  The  NEH  Division  of  Education 
Programs — Application  Instructions  and 
Forms. 

Fonn  Number  Not  Applicable. 

Frequency  of  Collection:  Collections 
occur  annually  or  semiannually, 
according  to  individual  program 
application  deadline. 

Respondents:  Individual  or 
households.  Academic  scholars — 
teachers,  administrators. 

Use:  Application  for  funding. 

Estimated  Number  of  Respondents: 
275. 

Frequency  of  Response:  (Once). 


Estimated  Hours  for  Respondents  to 
Provide  Information:  10  per  respondent. 

Estimated  Total  Annual  Reporting 
and  Recording  Burden:  2750. 
Susan  H.  Metis. 

Assistant  Chairman  for  Administration. 
[FR  Doc.  89-12071  Filed  5-18-89:  B  45  am) 

BILUNG  COOC  7S3S-S1-«I 


NATIONAL  SCIENCE  FOUNOATKM 

Advisory  Committee  for  Design 
Manufacturing  Systems; 
Reestablishment 

"Hie  Assistant  DirectCNr  for  Engineering 
hds  determined  that  the  reestablishment 
of  the  Advisory  Committee  for  Design 
Manufacturing  Systems  (formerly  titled 
Advisory  Committee  for  Design. 
Manufacturing,  and  Computer- 
Integrated  Engineering)  is  necessary  and 
in  the  public  interest.  This  determination 
follows  consultation  with  the  Committee 
Management  Secretariat.  General 
Services  Administration.  - 

May  16. 1989. 

M.  Rebacca  Winkkr. 

Committee  Management  Officer. 

(FR  Doc.  89-12099  Filed  S-18-09;  A-45  am| 

MLLMQ  COOC  7S5»-ei-H 


Amendment  to  Meeting  Notice; 
Mechanical 

The  agenda  for  the  Division  of 
Mechanical  and  Structural  Systems 
Advisory  Committee  meeting  on  May 
17-ia  1988  (published  on  April  27. 1969) 
is  being  amended  to  indude  a  closed 
session  in  order  to  conduct  oversight 
reviews  of  the  division's  programs.  The 
agenda  is  as  follows: 

Wednesday.  May  17 

8:30-9K)0 — Opening  remarks, 
introductions,  and  approval  of  1988 
minutes.  (Open) 

9:0O-Noon — Oversight  review  of 
individual  programs,  including 
examination  or  proposal  jackets, 
reviewer  comments,  and  other 
privileged  materials.  (Closed) 

1:00-5:00 — Status  of  Plans  for  division 
and  Task  Group  (Open)  meetings. 

Thursday.  May  18.  1989  (Open/ 

8:30-noon — Oversight  and  Task  Group 
Reports. 

1:30-3:30— Drafting  of  Task  Group  and 
Oversight  Recommendations  and 
closing  remarks  by  Assistant  Director 
for  Engineering. 
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Reason  for  CJoaing 

The  closed  portion  of  the  meeting  will 
consist  of  a  review  of  grant  and 
declination  jackets  that  contain  the 
names  of  applicant  institutions  and 
principal  investigators  and  privileged 
information  contained  in  declined 
proposals.  The  meeting  will  also  include 
a  review  of  the  peer  review 
documentation  pertaining  to  the 
applicants.  These  matters  are  within 
exemptions  4  and  6  of  the  Government 
in  the  Sunshine  Act 
M.  RabMxa  Winkkr. 
Committee  Management  Officer. 
May  IS.  1960. 

(FR  Doc  80-12020  Filed  S-lfr.«0;  8:45  am] 


NUCLEAR  REQULATORY 
COMMISSION 

(Dociwt  No*.  5»-34t  end  80-364] 

Aiabema  Power  Co.;  laauance  of 
EnvlfOMneiitsI  AMeesment  end 
Finding  of  No  Signiflcent  tmpect 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-2 
and  NPF-8,  issued  to  Alabama  Power 
Company,  (the  licensee)  for  operation  of 
the  Joseph  M.  Farley  Nuclear  Plant, 
Units  1  and  2,  (Farley  Units  1  and  2  or 
Farley  Plant]  located  in  Houston  County, 
Alabama. 

En  vironniental  Assessment 

Identification  of  Proposed  Action 

The  amendments  would  consist  of 
changes  to  the  operating  licenses  to 
extend  the  expiration  dates  of  the 
operating  licenses  from  August  16,  2012 
to  June  25,  2017  for  Farley  Unit  1,  and  to 
March  31.  2021  for  Farley  Unit  2.  The 
proposed  license  amendments  are 
responsive  to  the  licensee's  application 
dated  August  11, 1986,  supplemented 
]uly  22. 1087.  The  Commission's  staff  has 
prepared  an  Environmental  Assessment 
of  the  proposed  action,  "Environmental 
Assessment  by  the  Office  of  Nuclear 
Reactor  Regulation  Relating  to  the 
Change  in  Expiration  Dates  of  Facility 
Operating  Licenses  NPF-2  and  NPF-8, 
Alabama  Power  Company,  Joseph  M. 
Farley  Nuclear  Plant.  Units  1  and  2, 
Docket  Numbers  50-348  and  50-364." 
dated  May  12, 1989. 

Summary  of  Environmental  Assessment 

The  Commission's  staff  has  reviewed 
the  potential  environmental  impact  of 
the  proposed  changes  in  expiration 
dates  of  the  operating  licenses  for  the 


Joseph  M.  Farley  Nuclear  Rant,  Units  1 
and  2.  This  evaluation  considered  the 
previous  environmental  studies, 
including  the  "Final  Environmental 
Statement  Related  to  Construction  of 
Joseph  M.  Farley  Nuclear  Plant,  Unit  1 
and  Unit  2."  June,  1972:  the  "Final 
Environmental  Statement  Related  to 
Operation  of  Joseph  M.  Farley  Nuclear 
Plant,  UniU  1  and  2."  December  1974; 
NUREG-C727.  Addendum,  September 
1980.  and  more  recent  NRC  policy. 

Radiological  Impacts 

The  staff  concludes  that  the  Exclusion 
Area  (owned  and  controlled  by  the 
licensee),  the  Low  Population  Zone 
(area  within  2  miles  of  site],  and  the 
nearest  population  center  distances  will 
probably  be  unchanged  from  those 
described  in  the  June  1972  and 
December  1974  Final  Environmental 
Statements  (FES).  Based  on  the  1080 
census,  the  population  density  within  10 
miles  of  the  plant  remains  essentially 
the  same  low  density  as  was  estimated 
to  live  within  the  10-mile  zone  based 
upon  the  1970  census.  As  shown  in 
Table  5.4  of  the  1974  FES,  the  total 
number  of  residents  within  the  10-mile 
zone  should  remain  about  11,000.  With 
the  slow,  small  increases  in  the  number 
of  people  living  within  the  10-mile  zone 
and  with  the  continuing  rural  nature  of 
the  area,  the  current  and  future 
estimated  population  around  the  plant 
should  pose  no  problem  to  the  proposed 
extension  of  the  operating  licenses. 

The  additional  period  of  plant 
operation  would  not  significanUy  affect 
the  probability  or  consequences  of  any 
reactor  accident  Station  radiological 
effluents  to  unrestricted  areas  during 
normal  operation  have  been  well  within 
Commission  regulations  regarding  as- 
low-as-is-reasonably-achievable 
(ALARA)  limits,  and  are  indicative  of 
future  releases.  The  proposed  additional 
years  of  reactor  operation  do  not 
increase  the  annual  public  risk  from 
reactor  operation. 

With  regard  to  normal  plant 
operation,  the  occupational  exposures 
for  Farley  Units  1  and  2  have  been  less 
than  the  industry  average  for 
pressurized  water  reactors.  The  licensee 
is  striving  for  further  dose  reductions  in 
accordance  with  ALARA  principles.  We 
expect  further  dose  reductions  to  be 
achieved  by  the  use  of  advanced 
technologies  and  equipment  that  will 
likely  become  available. 

Accordingly,  annual  radiological 
impacts  on  man,  both  offsite  and  onsite, 
are  not  more  severe  than  previously 
estimated  in  the  FES.  Our  previous  cost- 
benefit  conclusions  remain  valid. 

The  environmental  impacts 
attributable  to  transportation  of  spent 


fuel  and  radioactive  waste  from  the 
Farley  Plant  with  respect  to  normal 
conditions  of  transport  and  possible 
accidents  in  transport,  would  be 
bounded  as  set  forth  in  Summary  Table 
S-4  of  10  CFR  51.52.  The  values  in  Table 
S-4  would  continue  to  represent  the 
contribution  of  transportation  to  the 
environmental  costs  associated  with 
plant  operation. 

Non-Radiological  Impacts 

The  Commission  has  concluded  that 
the  proposed  extensions  will  not  cause  a 
sigi^cant  increase  in  the  impacts  to  the 
environment  and  will  not  change  any 
conclusions  reached  by  the  Commission 
in  the  FES. 

Finding  of  No  Significant  Impact 

The  Commission  has  reviewed  the 
proposed  changes  to  the  expiration 
dates  of  the  Joseph  M.  Farley  Nuclear 
Plant  Units  1  and  2,  facility  operating 
licenses  relative  to  the  requirements  set 
forth  in  10  CFR  Part  51.  Based  upon  the 
environmental  assessment  the  staff 
concludes  that  there  are  no  signiffcant 
radiological  or  non-radiological  impacts 
associated  with  the  proposed  action  and 
that  the  proposed  license  amendments 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment 
"Therefore,  the  Commission  has 
determined,  pursuant  to  10  CFR  51.31, 
not  to  prepare  an  environmental  impact 
statement  for  the  proposed  amendments. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  August  11, 1986.  as 
supplemented  on  July  22, 1987;  (2)  the 
Final  Environmental  Statement  for  the 
Joseph  M.  Farley  Nuclear  Plant,  Unit  1 
and  Unit  2,  issued  June  1972;  (3)  the 
Final  Environmental  Statement  Related 
to  Operation  of  Joseph  M.  Farley 
Nuclear  Plant;  Unit  2,  issued  December 
1974;  (4)  NUREG-0727  Addendum, 
issued  September  1080,  and  (5)  the 
Environmental  Assessment  dated  May 
12, 1080.  These  documents  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street.  NW.,  Washington.  DC, 
and  at  the  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  P.O. 
Box  1369,  Dothen,  Alabama  36302. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  May  1989. 

For  The  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Director,  Project  Directorate  II~1,  Division  of 
Reactor  Projects  I/II. 
[FR  Doc.  89-12078  Filed  5-18-89;  8:45  am] 
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[Dockat  No*.  S0-2S9,  SO-260  and  50-296] 

Tenneesee  Valley  Authority,  Browns 
Ferry  Nudear  Plant.  Unita  1, 2,  and  3; 
Issuance  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-33, 
DPR-52  and  DPR-68,  issued  to 
Tennessee  Valley  Authority  (TV A,  the 
licensee],  for  operation  of  the  Browns 
Feny  Nuclear  Plant  (BFN),  Units  1.  2  and 
3,  located  in  Limestone  County, 
Alabama. 

Identification  of  Proposed  Action 

The  current  operating  licenses  for  the 
Browns  Ferry  Nuclear  Plant  Units  1  and 
2  expire  on  May  10,  2007,  and  for  Unit  3 
on  July  31, 2008.  Accounting  for  the  time 
that  was  required  for  plant  construction, 
this  represents  an  effective  operating 
license  of  approximately  33  years  and  5 
months  for  Unit  1,  and  31  years  and  11 
months  for  Units  2  and  3.  The  licensee's 
application  dated  October  24, 1988 
requests  an  extension  of  the  expiration 
dates  so  that  the  fixed  period  of  the 
licenses  would  be  40  years  from  the  date 
of  the  operating  license  issuance  for 
each  imit  The  Commission's  staff  has 
prepared  an  Environmental  Assessment 
of  the  Proposed  Action,  "Environmental 
Assessment  by  the  Office  of  Nuclear 
Reactor  Regulation  Relating  to  the 
Change  in  Expiration  Dates  of  FaciUty 
Operating  Licenses  Nos.  DPR-33,  DHl- 
52  and  DPR-68,  Tennessee  Valley 
Authority.  Units  1,  2  and  3,  Docket  Nos. 
50-259,  50-260  and  50-296,"  dated  May 
10, 1989. 

Summary  of  Environmental  Assessment 

The  Commission's  staff  has  reviewed 
the  potential  environmental  impact  of 
the  proposed  change  in  the  expiration 
dates  of  the  Operating  Licenses  for  BFN, 
Units  1,  2  and  3.  This  evaluation 
considered  all  the  previous 
environmental  studies,  including  the 
Final  Environmental  Statement 
(construction  permit  and  operating 
license]  (FES)  for  the  Browns  Ferry 
Nuclear  Plant,  Units  1, 2  and  3,  dated 
September  1, 1972. 

Radiological  Impacts 

In  the  FES,  TVA  has  calculated  the 
offsite  population  doses  based  on  the 
population  estimates  for  the  year  2010. 
The  radiological  impacts  to  offsite 
individuals  due  to  releases  of 
radioactive  liquid  and  gaseous  waste 
from  the  plant  remain  well  within  all 
applicable  regulatory  limits.  Computed 
gaseous  offsite  doses  are  typically  less 


than  10  percent  of  the  10  CFR  Part  50, 
Appendix  I,  guidelines  (for  a  three-unit 
plant)  of  30  millirad/year  gamma  and  60 
millirad/year  beta  air  dose  and  45 
millirem/year  organ  dose.  Computed 
offsite  liquid  doses  are  typically  less 
than  15  percent  of  the  10  CFR  Part  50, 
Appendix  I,  guidelines  of  9  millirem/ 
year  total  body  and  30  millirem/year 
organ  dose  for  a  three-unit  plant 
Radioactive  effluent  releases  are 
controlled  by  the  technical 
specifications  in  section  3.8.  These 
specifications  implement  the  release 
hmits  specified  in  10  CFR  Part  20  and  set 
performance  goals  based  on  10  CFR  Part 
50,  Appendix  I.  The  BFN  Final  Safety 
Analysis  Report  (FSAR),  section  2.2.2, 
provides  the  population  density 
distribution  around  the  site.  Population 
projections  are  based  on  county 
projections  for  Tennessee,  Mississippi, 
and  Alabama  by  the  Office  of  Natural 
Resources  and  Economic  Development. 
The  population  is  estimated,  by  the 
licensee  in  its  letter  of  March  24, 1989.  to 
increase  to  62,100  in  the  year  2016,  an 
increase  of  approximately  eight  percent 
from  the  year  2008  (the  Unit  3  current 
license  term).  Doses  projected  for  offsite 
population  in  the  year  2016  were 
calculated  by  the  Hcensee  to  be  about 
eight  percent  greater  than  estimated  for 
the  year  2008.  However,  population 
doses  would  remain  less  than  0.02 
percent  of  the  natural  background  dose 
to  the  offsite  population.  Therefore,  the 
staff  agrees  with  the  licensee  and 
concludes  that  the  higher  projected 
population  for  2016  would  not  change 
the  overall  conclusions  of  the  FES 
concerning  radiological  consequences. 

With  regard  to  normal  plant 
operation,  the  licensee  complies  with 
Commission  guidance  and  requirements 
for  keeping  radiation  exposures  "as  low 
as  is  reasonably  achievable"  (ALARA) 
for  occupational  exposures  and  for 
radioactivity  in  effiuents.  The  licensee 
would  continue  to  comply  with  these 
requirements  during  any  additional 
years  of  facility  operation  and  also 
apply  advanced  technology  when 
available  and  appropriate.  Accordingly, 
radiological  impacts  on  man,  both  onsite 
and  offsite,  are  not  significantly  more 
severe  than  previously  estimated  in  the 
FES  and  the  previous  conclusions 
remain  valid. 

The  environmental  impacts 
attributable  to  transportation  of  fuel  and 
waste  to  and  from  the  Browns  Ferry  site, 
with  respect  to  normal  conditions  of 
transport  and  possible  accidents  in 
transport,  would  be  bounded  as  set  forth 
in  Summary  Table  S-4  of  10  CFR  51.52, 
and  the  values  in  Table  S-4  would 
continue  to  represent  the  contribution  of 


transportation  to  the  environmental 
costs  associated  with  the  reactor. 

Non-Radiological  Impacts 

The  Commission  has  concluded  that 
the  proposed  extension  will  not  cause  a 
significant  increase  in  the  impacts  to  the 
environment  and  will  not  change  any 
conclusions  reached  previously  by  the 
Commission. 

Finding  of  No  Significant  Impact 

The  Commission's  staff  has  reviewed 
the  proposed  change  to  the  expiration 
dates  of  BFN,  Units  1,  2  and  3,  Facility 
Operating  Licenses  relative  to  the 
requirements  set  forth  in  10  CFH  Pari  51. 
Based  upon  the  environmental 
assessment  the  staff  concluded  that 
there  are  no  significant  radiological  or 
non-radiological  impacts  associated 
with  the  proposed  action  and  that  the 
proposed  license  amendments  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment.  Therefore, 
the  Commission  has  determined, 
pursuant  to  10  CFR  51.31.  not  to  prepare 
an  environmental  impact  statement  for 
the  proposed  amendments. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  October  24. 1988. 
and  supplemental  letter  dated  March  24, 
1989,  (2)  the  Final  Environmental 
Statement  (construction  permit  and 
operating  license)  for  the  Browns  Ferry 
Nuclear  Plant  Units  1, 2  and  3,  dated 
September  1, 1972  and  (3)  the 
Environmental  Assessment  dated  May 
10, 1989.  These  documents  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
Gelman  Building,  2120  L  Street, 
Washington.  DC  20555  and  at  the 
Athens  Public  Library,  South  Street 
Athens,  Alabama  35611. 

Dated  at  Rockville,  Maryland,  this  10  day 
of  May  1989. 

For  the  Nuclear  Regulator}'  Commission. 
Suzanne  C  Black, 

Assistant  Director  for  Projects.  TVA  Projects 
Division,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  89-12060  Filed  5-18-89;  8:45  am] 
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Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  irJormation 
as  methods  acceptable  of  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
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used  by  the  staff  in  cvahMting  specific 
problems  or  postuiatad  accidoits,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Rflgulatoiy  Guide  1.157,  "Best- 
Estimata  Cakolations  of  Emergency 
Core  Cooling  System  Performance." 
describes  models,  corelations.  data, 
model  evaluation  procedures,  and 
methods  that  are  acceptable  to  the  NRC 
staff  for  meeting  the  requirements  for  a 
realistic  or  bast-estimate  calculation  of 
emeigeocy  core  cooling  system 
performance  during  a  loss-ofKXwlant 
accident  and  for  estimating  the 
uncertainty  in  that  calculation. 

Coounents  and  suggestions  in 
connection  «vith  (1)  items  for  inclusion 
in  guides  currently  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  be 
Regulatory  Publication  Branch,  Division 
of  Freedom  of  Information  and 
Publicatioas  Services,  Office  of 
Administration.  US.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NW.. 
Washington,  DC.  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
current  GPO  price. 

Information  on  current  GPO  prices 
may  be  obtained  by  contacting  the 
Superintendent  of  Documents,  US. 
Government  Printing  Office.  Post  OfHce 
Box  37082.  Washington,  DC  20013-7062, 
telephone  (202)  275-2060  or  (202)  275- 
2171.  Issued  guides  may  also  be 
purchased  from  the  National  Technical 
Information  Service  on  a  standing  order 
basis.  Details  on  this  service  may  be 
obtained  by  writing  NTIS.  5285  Port 
Royal  Road.  Sprin^eld.  VA  22161. 

(5  U.&C.  552(a]) 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  May  1988. 

For  the  Nuclear  Regulatory  Commission. 
Eric  S.  BMkioiid,  Dirwtor, 
Office  of  Nuclear  Regulatory  Research. 
|FR  Doc.  89-12081  Filed  5-18-89:  845  am) 
smjwecooKTns  si  ■ 


Ragulatory  Guide;  laauance. 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
fur  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 


problaniaar  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Revision  2  to  Regulatory  Guide  1.114, 
"Guidance  to  Operators  at  the  Controls 
and  to  Senior  (^lerators  in  the  Control 
Room  of  a  Nodear  Power  Unit," 
describes  a  method  acceptnble  to  the 
NRC  staff  of  complying  with  the 
Commission's  regulations  that  require 
the  presence  of  an  operator  at  the 
controls  of  a  nuclear  power  unit  and  a 
senior  operator  in  the  control  room  from 
which  the  nuclear  power  unit  is  being 
operated. 

Comments  and  suggestions  in 
connection  with  (1)  items  for  inclusion 
in  guides  currently  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Regulatory  Publications  Branch, 
Division  of  Feedom  of  Information  and 
Publications  Services,  OfGoe  of 
Administration.  U.S.  Nuclear  Regulatory 
Comraiasion.  Washington.  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NW.. 
Washington.  DC  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  OfHce  at  the 
current  GPO  price. 

Information  on  current  (3*0  prices 
may  be  obtained  by  contacting  the 
Superintendent  of  Docimients,  U.S. 
Government  Printing  Ofiice.  Post  Office 
Box  37082.  Washin^on.  DC  20013-7062. 
telephone  (202)  275-2060  or  (202)  275- 
2171.  Issued  guides  may  also  be 
purchased  bom  the  National  Technical 
Information  Service  on  a  standing  order 
basis.  Details  on  this  service  may  be 
obtained  by  writing  NTIS.  5285  Port 
Royal  Road.  Sprin^eld.  VA  22161. 

(5  U.SXI  5S2(a)) 

Dated  at  Rockville.  Maryland,  this  ISdi  day 
of  May  1989. 

Far  the  Naclear  Re^atory  CommiMioii. 
Eric  S.Backiaid,  Ohwlsr. 
Office  of  Nodear  Regulatory  Research. 
(FR  Doc.  W-iaOI2  Filed  S-1B-8B;  8:45  am] 
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Carolina  Poarar  ft  Light  Co;  Dwiial  of 
Amandmant  to  FaciRty  Opwating 
Ucanaa  and  Opportunity  for  Hearing 

The  U.&  Nuclear  Regulatory 
Commission  (the  Commission]  has 
denied  the  request  by  Carolina  Power  & 
Light  Company  (the  Ucensee)  for 
amendments  to  Facility  Operating 
Licenses  No  DPR-71  and  DPR-62  issued 
to  the  licensee  for  operation  of  the 
Brunswick  Steam  Electric  Plant,  Units  1 


and  2,  located  in  Brunswidt  County, 
North  Carolina.  Notice  of  Consideration 
of  Isaaance  of  tills  amendment  was 
published  in  the  Federri  Re^ster  on 
April  8, 1987  (52  FR  11355)  and  on 
February  24. 1986  (53  FR  5487). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  related  to 
the  operabiUty  of  on  and  offsite 
electrical  power  sources,  in  part  to 
conform  to  guidance  of  the  General 
Electric  Company's  [CS.)  BWR/4 
Standard  Technical  Specifications 
(STS). 

The  NRC  sUff  has  advised  the 
licensee  that  the  amendment  is  denied. 
The  staff  is  currently  reviewing  the  GE 
STS  and  no  determination  of  their 
acceptability  has  yet  been  made. 
Therefore,  die  staff  Is  denying  the 
proposed  request  pending  generic  action 
on  tiie  GE  STS  for  lade  of  Technical 
justification. 

The  licensee  was  notified  of  the 
Commission's  defieiral  of  action 
proposed  by  a  letter  dated  May  12, 1989. 

By  )uoe  19, 1988,  the  licensee  may 
demand  a  hearing  with  respect  to  the 
action  described  above.  Any  person 
whose  interest  may  be  affiected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commiasioo.  U.S. 
Nuclear  Regulatory  Comndsaion. 
Washington.  DC  20555.  Attention: 
Dodceting  and  Service  Branch,  or  ntay 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Street.  NW.. 
Washington.  DC  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nudear  Regulatory 
Commission.  Washington.  DC.  20555. 
and  to  R.  E.  Jones,  General  Counsel, 
Carolina  Power  ft  li^t  Company,  P.O. 
Box  1551,  Raleigh,  North  Carolina,  27602. 
attorney  for  tiie  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  March  2, 1987  and 
licensee  letters  dated  September  2  and 
October  30, 1987,  and  (2)  NRC  letters 
dated  )uly  30  and  October  16, 1987. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
NW..  Washington,  DC  and  at  the 
University  of  North  Carolina-at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina,  28403-3297. 

A  copy  of  item  (2)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nudear  Regulatory  Commission. 
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Washington,  DC,  20555,  Attention: 
Document  Control  Desk. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam,  Director, 
Project  Directorate  II-l,  Division  of  Reactor 
Projects  II II.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  89-12079  Filed  5-18-89;  8:45  am] 

BILUNO  COOC  TSaO-Ot-M 

[Docket  No.  30-20317,  License  No.  35- 
23154-01.  EA  No.  89-671 

P&L  Trucks;  Order  To  Straw  Causa 
Why  License  Should  Not  B« 
Suspended  and  Revoked 

I 

P&L  Trucks,  Wetumka,  Oklahoma 
(licensee)  is  the  holder  of  Materials 
License  No.  35-23154-01  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  on  August  21. 1985.  and 
due  to  expire  on  January  31. 1990.  "The 
license  authorizes  P&L  Trucks  to 
possess  sealed  radioactive  sources 
containing  americium-241  for  use  in 
well-logging  of  oil  and  gas  wells  and  to 
possess  radioactive  iodine-131  and 
iridium-192  for  use  in  tracer  studies  of 
oil  and  gas  wells. 

n 

NRC  Region  IV  discovered  in  1987 
that  P&L  Trucks  was  no  longer  in 
business  at  the  location  specified  in  its 
NRC  license  for  the  storage  of  its 
licensed  radioactive  material.  Following 
extensive  efforts  to  locate  the  licensee, 
contact  was  made  with  Mr.  Don  Riley, 
the  company's  president,  in  January  1989 
and  Mr.  Riley  agreed  to  the  following 
requests: 

(1)  To  maintain  his  licensed 
radioactive  material  in  locked  storage 
(in  his  well-logging  truck)  at  its  current 
location  in  Wetumka,  Oklahoma, 
pending  NRC  authorization  to  move  it; 

(2)  To  request  an  amendment  to  P&L 
Trucks'  license  to  correct  the  specified 
location  for  storage  of  material  and  to 
correct  the  mailing  address; 

(3)  To  provide  NRC  with  a  list  of  the 
types  of  licensed  radioactive  material 
possessed  at  the  former  storage  location 
in  Pauls  Valley,  Oklahoma:  and 

(4)  To  respond  to  a  Notice  of  Violation 
that  NRC  sent  to  the  licensee  on  August 
21, 1987,  and  reissued  on  November  18, 
1988.  which  was  issued  on  the 
assumption  that  the  licensee  had 
discontinued  licensed  well-logging 
activities. 

Mr.  Riley's  commitments,  which  were 
to  be  completed  by  January  27, 1989, 
were  restated  in  a  Confirmation  of 


Action  Letter  (CAL)  issued  to  the 
licensee  by  NRC  Region  IV  on  January 
27, 1989.  The  licensee  responded  to  the 
CAL  in  a  letter  dated  February  26, 1989, 
but  did  not  make  a  formal  request  to 
amend  the  license  to  reflect  the  ciurent 
location  for  storage  of  licensed  material 
and  did  not  respond  to  the  Notice  of 
Violation. 

NRC  Region  IV  conducted  an 
announced  inspection  of  this  licensee  on 
March  22, 1989  and  found  the  licensee  in 
apparent  violation  of  numerous  NRC 
requirements.  These  apparent  violations 
are  summarized  here: 

(1)  The  licensee  failed  to  maintain 
adequate  records  of  radiation  exposures 
to  individuals  as  required  by  10  CFR 
39.65(c). 

(2)  The  licensee  failed  to  maintain 
records  of  radioactive  material 
utilization  as  required  by  10  CFR 
39.39(a). 

(3)  The  licensee  failed  to  keep  records 
of  leak  tests  of  sealed  radioactive 
sources  as  required  by  10  CFR  39.35(a) 
and  there  is  no  indication  that  leak  tests 
were  performed  as  required  by  10  CFR 
39.35. 

(4)  The  licensee  failed  to  keep  records 
showing  the  receipt  of  radioactive 
material  as  required  by  10  CFR  30.51. 

(5)  The  licensee  failed  to  conduct 
inventories  of  sealed  radioactive 
sources  as  required  by  10  CFR  39.37. 

(6)  The  licensee  failed  to  maintain 
records  of  surveys  performed  prior  to 
transporting  material  as  required  by  10 
CFR  39.67. 

(7)  The  hcensee  failed  to  calibrate  its 
radiation  survey  instrument  within  6 
months  as  required  by  10  CFR  39.33. 

(8)  The  licensee  failed  to  store 
material  at  the  storage  location  specified 
in  the  license. 

(9)  The  licensee  failed  to  storage 
material  in  a  storage  facility  as  described 
in  the  license  application. 

The  licensee  was  unable,  in  the 
absence  of  utilization  records,  to 
estimate  when  licensed  material  had 
last  been  used  in  well-logging  activities. 
However,  Mr.  Riley  stated  that  he  had 
used  the  sealed  americium-241  source  to 
perform  well-logging  activities  sometime 
between  August  1985,  when  the  license 
was  issued,  and  the  date  of  the 
inspection. 

The  results  of  the  NRC  inspection  are 
described  in  an  Inspection  Report  sent 
to  the  licensee  on  May  5, 1989. 

ni 

On  April  13. 1989,  NRC  Region  IV 
personnel  again  contacted  Mr.  Riley  to 
offer  him  an  opportunity  to  discuss 
NRC's  concerns  at  an  Enforcement 
Conference.  The  stated  purpose  of  the 
Enforcement  Conference  was  to  provide 


a  further  opportunity  for  the  licensee  to 
confirm  or  refute  the  apparent 
violations,  produce  any  required  records 
that  might  be  located,  and  understand 
the  enforcement  actions  that  might  be 
taken  by  NRC  in  this  case.  Mr.  Riley 
declined  the  o^er  to  participate  in  the 
Enforcement  Conference,  stated  that  he 
had  no  additional  records  to  offer,  and 
indicated  that  he  may  wish  to  amend  his 
license  to  provide  for  storage  of  material 
only. 

rv 

The  foregoing  events  indicate  that  the 
licensee  has  made  Httle  or  no  effort  to 
develop  and  maintain  a  program  for 
ensuring  compliance  with  the  conditions 
of  its  NRC  license  and  NRC  regulations. 
Based  on  the  number  of  apparent 
violations  and  the  inability  of  the 
licensee  to  produce  required  records 
regarding  the  use  of  licensed  material, 
the  licensee  is  either  unwilling  or  unable 
to  meet  Commission  regulations. 
Therefore,  I  lack  the  requisite 
reasonable  assurance  that  this  licensee, 
if  permitted  to  engage  in  licensed 
activities,  will  comply  with  Commission 
requirements.  Accordingly,  I  have 
determined  that  Materials  License  No. 
35-23154-01  should  be  formally 
suspended,  that  the  Ucensee  should  be 
required  to  transfer  all  Ucensed  material 
to  an  authorized  recipient  and. 
thereafter,  that  the  Ucense  should  be 
revoked.  Because  I  find  that  the  public 
health,  safety,  and  interest  so  require,  I 
have  further  determined  that,  pursuant 
to  10  CFR  2.201(c).  no  prior  notice  of 
violation  is  required  and  that  pursuant 
to  10  CFR  2.202(f),  this  Order  should  be 
effective  immediately. 


Accordingly,  pursuant  to  sections  81, 
161b.  161c  161i.  1610. 182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  Section  2.202  and  10  CFR  Parts  30 
and  39,  it  is  hereby  ordered,  effective 
immediately.  That 

A.  NRC  Materials  License  No.  35- 
23154-01  is  suspended  except  as 
provided  in  Sections  V.B.  and  V.C.  The 
licensee  shall  not  receive  any  licensed 
material. 

B.  The  licensee  shall  continue  to 
maintain  all  Ucensed  material  in  locked 
storage  in  accordance  with  the 
commitments  stated  in  the  January  27, 
1989  Confirmation  of  Action  Letter,  and 
shall  not  transport  said  material  without 
prior  authorization  from  NRC  Region  IV. 

C.  Within  60  days  of  the  date  of  this 
Order,  the  licensee  shall  cause  the 
Ucensed  material  now  in  its  possession 
to  be  leak  tested  in  accordance  with 
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Condition  13  of  License  No.  35-23154-01: 
and  the  licenaee  thall  transfer  all 
licensed  materiel  to  an  authorized 
recipient  At  least  one  working  day  prior 
to  such  transfer,  the  licensee  shall  notify 
NRC  of  the  name,  address,  and  location 
of  the  person  to  ivfaom  the  material  will 
be  transferred.  The  notification  shall  be 
made  to  Dr.  Dale  Powers  of  the  NRC 
Region  IV  office  (n  7-660-6195). 

O.  Witfafai  10  days  after  the  actual 
transfer  of  the  material,  the  licensee 
shall  certify,  in  writing,  under  oath  or 
afTirmation,  that  all  licensed  material 
has  been  transferred  to  a  licensed 
recipient  and  that  no  licensed  material 
is  still  in  its  possession.  That 
certification  shall  be  accompanied  by  a 
completed  form  NRC-314  and  shall  be 
addressed  to  the  Regional 
Administrator,  NRC  Region  IV,  611  Ryan 
Plaza  Drive,  Suite  lOCXX  Ariington,  Texas 
76011. 

E.  Upon  written  approval  of  NRC 
Region  IV  of  the  information  submitted 
under  Section  VJ}.,  NRC  Materials 
License  No.  35-23154-01  is  revoked. 

The  Regional  Administrator.  NRC 
Region  IV,  may,  in  writing,  relax  or 
rescind  any  of  these  provisions  for  good 
cause  shown. 

VI 

Pursuant  to  10  CFR  2.202(b),  the 
licensee  may  show  cause  why  this 
Order,  in  whole  or  in  part,  should  not 
have  been  issued  by  Rling  a  written 
answer  under  oath  or  afnrmation  within 
20  days  of  the  date  of  issuance  of  this 
Order,  setting  forth  the  matters  of  fact 
and  law  on  which  the  licensee  relies. 
The  licensee  may  answer,  as  provided  in 
10  CFR  2.202(d),  by  consenting  to  the 
entry  of  this  Order.  If  the  licensee  fails 
to  file  an  answer  within  the  specified 
time,  consents  to  this  order,  or  fails  to 
request  a  hearing  in  accordance  with 
section  VII  below,  this  order  shall  be 
final  without  further  proceedings. 

VII 

The  licensee  or  any  other  person 
adversely  affected  by  this  Order  may 
request  a  hearing  on  ail  or  any  aspect  of 
this  Order  within  20  days  of  the  date  of 
this  Order.  Any  answer  to  this  Order  or 
request  for  a  hearing  shall  be  submitted 
to  the  Director.  Office  of  Enforcement, 
U.S.  Nuclear  Regulatory  Commission. 
ATTN;  Document  Control  Desk. 
Washington.  DC  20555.  Copies  also  shall 
be  sent  to  the  Assistant  General 
Counsel  for  Hearings  and  Enforcement, 
OfTice  of  the  General  Counsel,  at  the 
same  address  and  to  the  Regional 
Administrator,  NRC  Region  IV,  611  Ryan 
Plaza  Drive.  Suite  lOOa  Arlington,  Texas 
76011.  If  a  person  other  than  the  licensee 
nrquests  a  hearing,  that  person  shall  set 


forth  with  particularity  the  manner  in 
which  the  petitioner's  interest  is 
adversely  affected  by  this  Order  and 
should  address  the  criteria  set  forth  in 
10  CFR  2.714(d).  An  answer  to  this  order 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

If  a  hearing  is  requested  by  the 
licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such  a 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Dated  at  Rockvillc,  Maryland,  this  11th  day 
of  May  1969. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L  TboBipaoii.  {r^ 

Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards,  and  Operations 
Support 

[FR  Doc.  W-120S4  Filed  5-18-69: 8:45  am) 


[Docket  Na  50-3S3A1 

PiMUHMipnM  Electric  Co.,  No 
Significant  Antltnist  Ctiangvs— and 
Tlina  for  FMng  RM|UMts  for 
Raavahiation 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  made  a  finding 
in  accordance  with  section  10Sc(2)  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
that  no  significant  (antitrust)  changes  in 
the  licensee's  activities  or  proposed 
activities  have  occurred  subsequent  to 
the  previous  antitrust  operating  license 
review  of  Unit  1  of  the  Limerick 
Generating  Station  by  the  Attorney 
General  and  the  Commission.  The 
finding  is  as  follows: 

Section  10Sc(2)  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for  an 
antitrust  review  of  an  appHcation  for  an 
operating  license  if  the  Commission 
determines  that  significant  changes  in 
the  hcensee's  activites  or  proposed 
activities  have  occurred  subsequent  to 
the  previous  construction  permit  review. 
The  Commission  has  delegated  the 
authority  to  make  the  "significant 
change"  determination  to  the  Director, 
Office  of  Nuclear  Reactor  Regulation. 
Based  upon  an  examination  of  the 
events  since  the  issuance  of  the 
Limerick  Generating  Station  Unit  1 
(Limerick)  operating  license  of  the 
Philadelphic  Electric  Company,  the 
staffs  of  the  Policy  Development  and 
Technical  Support  Branch,  Office  of 
Nuclear  Reactor  Regulation  and  the 
Office  of  the  General  Counsel,  hereafter 
referred  to  as  "staff,  have  jointly 
concluded,  after  consultation  with  the 


Department  of  Justice,  that  the  changes 
that  occurred  since  the  Limerick  1 
antitrust  operating  license  review  are 
not  the  nature  to  require  a  second 
antitrust  review  at  the  operating  license 
stage  of  the  application.  In  reaching  this 
conclusion,  the  staff  considered  the 
structure  of  the  electric  utility  industry 
in  eastern  Pennsylvania  and  the 
Pennsylvania-New  Jersey-Maryland 
pooling  area,  the  events  relevant  to  the 
Limerick,  1  operating  license  review  and 
the  events  that  have  occurrred 
subsequent  to  the  Limerick  1  operating 
license  review. 

The  conclusion  of  the  staff  analysis  is 
as  follows: 

Section  105c  of  the  Atomic  Energy'  Act  of 
1954.  as  amended,  provides  for  prelicensing 
antitrust  reviews  of  commerical  power 
reactors  at  the  construction  permit  and 
operating  license  stages  of  the  licensing 
process.  The  antitrust  operating  license 
review  is  not  intenied  ioade  novo  review 
but  is  focused  only  on  those  activities  of  the 
licenseefs)  that  have  occurred  since  the 
completion  of  the  construction  permit  review. 

This  concept  of  reviewing  only  significant 
changes  in  the  licensee's  activities  at  the 
operating  license  stage  has  been  applied  by 
the  staff  to  reviews  of  multiunit  plant 
appllcRtions.  For  those  plants  «vith  multiple 
reactor  licenses,  the  staff  conducts  separate 
antitrust  reviews  for  each  reactor  when  the 
reactors  are  licensed  on  a  delayed  or 
staggered  schedule,  i.e..  when  the  rectors  are 
scheduled  to  be  licensed  eighteen  months  or 
more  apart 

As  indicated  supra,  the  antitrust  operating 
license  review  of  Limerick  1  was  completed 
in  July  of  1984  and  the  reactor  was  licensed  in 
August  of  1985.  Unit  2  of  the  Limerick 
Generating  Station  (Limerick  2)  is  scheduled 
to  be  licensed  in  August  of  1969  and  in  light 
of  the  five  years  since  the  completion  of  the 
previous  review  of  the  licensee  and  four 
years  since  Limerick  1  was  licensed,  the  staff 
intitiated  a  separate  antitrust  review  of 
Limerick  2 — with  the  focus  of  the  review  on 
any  significant  changes  in  the  licensee's 
activities  since  the  completion  of  the  previous 
review  in  1984. 

The  changes  in  the  Kcensee's  activities 
identified  by  the  staff  since  the  previous 
antitrust  review  have  largely  been  associated 
with  thn  normal  business  operations  of  a  fully 
integrated  and  multi-interconnected  utility 
system  such  as  the  licensee.  Philadelphia 
Electric  Company  (PECo).  PECo  has  ocen 
actively  involved  with  other  interconnected 
power  systems  in  the  Pennsylvania-.New 
Jersey-Maryland  (P-J-M)  power  pool  and 
adjacent  areas  in  an  effort  to  improve  the 
reliability  and  efficient  operation  of  its  power 
system.  PECo  has  approached  and  has  been 
approached  by  several  P-J-M  members  and 
adjacent  systems  pursuant  to  the  possibility 
of  initialing  various  capacity  and  energy 
transactions  associated  with  the  commercial 
operation  of  Limerick  2.  Though  not  all  of 
these  negotiations  have  proven  to  be  fruitful 
to  all  of  the  parties  concerned,  the  staff  has 
no  reason  to  believe  that  any  undue 
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system.  PECo  has  appeoacbed  and  has  beea 
approached  by  several  P^-U  nembers  and 
adjacent  systems  pursuant  to  the  possibility 
of  initiating  various  capacity  and  energy 
trsnsacMaas  as— dated  wMi  4ie  oommercial 
operatioM  af  I  ian  kt,  g.  Th— ^  uataHal 
these  nqfotiafiaaB  hrnwe  proven  to  Ik  frwidul 
to  *H  of  ihe  parties  concerned,  die  staff  has 
no  reaaon  to  believe  that  any  Madue 
(anticompetitive)  pressure  was  exerted  by 
PECo  in  any  of  these  negotiations. 

A  nspule  between  PGCo  and  one  of  its 
whsfasaWi  ooateners,  ^te  Borongh  of 
L.ansdale.  hansyhwma  ^orou^  «r 
Lanadaiei.  tint  deidaped  as  a  KsoU  of  tlM> 
oil  embaifo  af  ^k  IflM'a.  culmiiuted  in  tSBS 
when  Laaadaleaevefed  it  ties  with  PECo.  The 
staff  reviewed  the  kiatcry  associated  with 
this  dispute  and  determined  that  there  was 
no  basis  to  conclude  that  FECo's  actions, 
which  precipitated  Lansdale's  changing 
power  suppliers,  were  inconsistent^vith  the 
antitrust  laws. 

Staff  believes  that  PEt^'s  activities  sim:e 
the  Limerick  1  antitrust  operating  license 
reivew.  conaideiad  in  ooniunctian  wi^  the 
overaU  P-J-M  pooling  enviroament,  do  not 
represent  "significant  changes"  in  the 
licensee's  activities  since  the  previous 
antitrust  review  and  recenunends  tnat  no 
affirmative  sigaMimnt  change  detearkiation 
be  made  pursoant  to  Ike  operating  iioense  for 
Umehxkt. 

Based  up—  (he  staff  analysis,  it  is  my 
finding  that  (here  have  been  no  "significant 
changes"  in  the  licensee's  activities  or 
proposed  activities  since  the  completition  of 
the  previous  antitrust  review. 

Signed  on  May  12, 1989,  by  Thomas  E. 
Muriey.  Director  of  the  OfBce  of  Nuclear 
Reactor  Regaktioa 

Any  pecsoa  vriiaae  interest  nuy  be 
affected  by  this  hmding,  may  file,  with 
full  particulars,  a  request  for 
reevaluation  with  the  Director  of  the 
Office  of  Nudear  Reactor  Regntatim, 
U.S.  Neclear  Regulatory  Connnission, 
Washington,  DC  20555  within  30  days  of 
the  Initial  publicatioa  of  this  notice  in 
the  iMecal  ffsipninr  Requests  for 
reevaluation  of  the  no  significant  change 
determination  shall  be  accepted  after 
the  date  when  the  Director's  finding 
becomes  final,  but  before  the  issuance 
of  the  OL,  oniy  if  they  contain  new 
information,  such  as  information  about 
facts  or  events  of  antitrust  signiEcance 
that  have  occurred  since  that  date,  or 
information  that  could  not  reasonably 
have  been  submitted  prior  to  that  date. 

Dated  at  Rockvitte,  Marylaml.  this  15th  day 
of  May  1989. 

For  the  Nadear  Regulator}  Commission. 

Cecil  O.  Thomas, 

Chief.  PaJicy  DeveJapiaent  and  Tecbnical 
Support  Branch,  Pro^nm  Managemeat, 
Policy  Devehfpmeat  aad Analysis  Staff, 
Office  of  Nudear  Reactor  Regukitiom. 

|FR  Doc.  fl9-1206S  Filed  S-lA-89:  e^45  am] 
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COMMISSION 


Agency  Forms  Submitted  for  OfTlce  of 
Management  and  Budget  Reyfew 

agency:  Railread  Reth'ement  Board. 
ACTION:  In  accordance  with  the 
Paperwoi'k  Reduction  Act  of  1980  {44 
U.S.C.  Chapter  35),  the  Board  has 
submitted  the  following  proposals)  for 
the  collection  of  information  to  the 
Office  of  Manageowot  and  Budget  for 
review  and  approval. 

Summary  of  Proposals}: 

(1)  Collection  title:  Appeal  Under  tlK 
Railroad  Retirement  Act  aad  Railroad 
Unemployment  Insurance  Act 

(2)  Form(s)  submitted:  HA-1. 

(3)  OMB  Number:  322»-00(J7. 

(4)  Expiixttion  date  of  current  OMB 
cianxmce:  Tluee  years  bom  date  of 
OMBafipraval. 

(5)  Type  of  request:  Revsion  of  a 
currently  approved  collection. 

(tSJ  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households. 

(8)  Estimated  annual  number  of 
respondents:  1,150. 

(9)  Total  annual  respoaees:  1,150l 

(10)  Avenge  time  per  response:  .332 
hours. 

(11)  Total  annual  reporting  hours:  362. 
(12!)  Collection  description:  Under 

sections  7(b)(3)  of  &e  Railroad 
Retirement  Act  and  section  5(c]  of  the 
Railroad  Unemployment  Insurance  Act 
a  person  aggrieved  by  a  decision  on  his 
or  her  applicatioD  fior  ao  annuity  or 
other  benefit  has  the  right  to  appeal  to 
the  RRB.  The  collection  will  provide  the 
means  for  the  appeals  action. 

Additional  Information  or  Comments: 
Copies  of  the  proposed  forms  and 
supporting  dociraients  can  be  obtained 
from  Ronald  Ritter,  tfie  agency  clearance 
officer  (312-751-4692).  CoramenU 
regarding  the  information  collection 
should  be  addressed  to  Ronald  Ritler, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  lUinots  60611  and  the 
OMB  reviewer.  Justin  Kopca  (202-395- 
7316),  Office  of  Management  and 
Budget  Room  3002,  New  Executive 
Office  Bulking.  Washington,  DC  20503. 

Ronald  Bitter, 

Acting  Director  of  Information  Resources 
Managemeat 

[FR  Doc  89-12l>53  Ffled  5-18-89:  8:45  am] 
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oecMrnies 

L  IntrodiwIioB 

On  August  1. 1986,  the  International 
Securities  Clearing  Corporation 
("ISCC)  filed  with  the  Commission  an 
application  under  Section  17A  of  the 
Securities  Exchange  Act  of  1934 
("Act")  '  for  registration  as  a  clearing 
agency.  On  Ai^st  14. 1986.  the 
Qmimission  published  notice  of  the 
applicatitni  in  the  Federal  Register  to 
solicit  comments  from  interested 
persons.*  No  comments  were  received. 
ISCC  amended  its  application  on  several 
occasions,  most  recently  on  March  30, 
1989,  when  ISCC  requested  an 
exemption  from  section  17A(b)(3)(C)  of 
the  Act'  No  cosseients  on  the 
amendments  were  received.  This  Order 
approves  ISCC's  application  for 
registration  as  a  clearing  agency  for  a 
period  of  IS  months  and  exeagf>ts  ISCC 
fiom  Sectioa  17A(b)(3)(C)  of  the  Act  for 
18  months.^ 

II.  Overview 

ISCC  is  a  wholly  owned  subsidiary  of 
the  National  Securities  Gearing 
Corporation  PNSCC").  a  registered 
clearing  agency.*  NSCC  formed  ISCC  to 
develop  intematitmal  clearance  and 
settlement  links  with  foreign  financial 
institutions.  ISCC  was  incorporated 
under  the  laws  of  New  York  in 
November  1985. 

ISCC  will  offer  services  to  three  types 
of  users:  members,  foreign  financial 
institutions,  and  Hmited  purpose 
participants.  Members  of  ISCC  generally 

'  15  U.SC.  78s(a)  (1988). 

•  See  Securilies  Exchan)»*  Act  Release  No  2351* 
(August  6. 1966).  51  FR  29184  (AuguM  14. 1988) 

•  See  Securities  Exchange  Act  Release  No.  25594 
(April  15. 1988).  SS  F*  13710  (April  21. 1988)  and 
Securitin  £&cfaame  Ad  RetsMe  No  26662  !M«rcii 
31. 1969).  9«  FK  Kiao  (Apri)  7,  ISSS) 

•  Section  17A|b)(1)  of  *e  Ad  states  that  the 
"Commission,  by  rule  or  order,  upon  its  own  mcrtion 
or  upon  application,  nay  oonditionally  or 
unconditmrwUy  exempt  any  cleanng 

agency  *  *  '  fron  anj-  provisions  tA  this  secticm  or 
the  mjea  or  regulaboaa  tttemindeT.  if  the 
CommisaioB  Gndc  tial  aock  exemption  is  cunstsleni 
with  the  public  inlemt  ihe  protection  of  investors. 
and  the  purposes  of  Ikis  section,  including  the 
prompt  and  accurate  clearance  and  settlement  of 
securities  trancactioas  and  the  safeguarding  of 
securities  and  funds." 

'  *  For  a  diacoaaion  of  NSCC  as  a  registered 
clearing  ugtinLy.  see  Securities  F.xchange  Act 
Releuc  No.  20221  (September  23. 1983).  «S  Fit  451t>7 
(October  3. 1983)  (Full  Registration  Order"). 
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include  U.S.  banks  and  broker-dealers 
that  meet  ISCC's  membership 
standards.*  ISCC  intends  to  link  with 
non-U.S.  clearing  entities,  or  foreign 
financial  institutions,  so  that  ISCC 
members  may  obtain  the  beneflts  of  the 
non-U.S.  entity's  comparison,  clearance, 
settlement,  and  custodial  services 
without  becoming  direct  members  of 
that  entity.  ISCC  also  intends  to  enter 
into  link  agreements  with  foreign 
Hnancial  institutions  ^  that  generally 
would  enable  foreign  financial 
institutions  to  obtain  for  their  members 
the  services  of  the  U.S.  national 
clearance  and  settlement  system. 
Members  and  foreign  financial 
institutions  collectively  are  known  as 
participants.  ISCC  also  will  offer  certain 
services  that  do  not  involve  settlement 
obligations,  such  as  the  International 
Document/Securities  Exchange  Service, 
to  users  that  qualify  as  Limited  Purpose 
Participants.* 

III.  Statutory  Standards 

With  certain  exceptions  not 
applicable  here,  section  17A  of  the  Act 
requires  a  clearing  agency,  as  defined  in 
section  3(a)(23)  of  the  Act,  to  register 
with  the  Commission.*  ISCC,  through  its 
linkage  agreements  with  foreign 
financial  institutions  to  facilitate  the 
clearance  and  settlement  of 
international  trades,  falls  within  the 
section  3(a)(23]  definition  of  a  clearing 
agency  and  therefore  is  required  to 
register  with  the  Commission.'" 

Subparagraphs  (A)  through  (I)  of 
section  17A(b)(3)  of  the  Act  set  forth 
specific  determinations  the  Commission 
must  make  in  granting  registration.  The 
Commission  has  published  clearing 
agency  registration  standards 
("Standards")  that  provide  additional 
guidelines  concerning  the  Division  of 
Market  Regulation's  ("Division") 
interpretation  of  subparagraphs  (A) 


•  See  ditcuiiiun  infra. 
f  ISCC  Rule  40. 

•  The  International  Document/Securitiea 
Exchange  Service  ettenlially  it  a  courier  service. 
See  ISCC  Rule  31.  Limited  Purpoie  Participanli' 
obligations  are  set  out  in  ISCC  Rule*  3  and  23. 
generally. 

•  The  term  "clearing  agency"  it  defined,  in 
pertinent  part,  as  "any  person  who  acts  at  an 
intermediary  in  making  paymantt  or  deliveries  or 
both  in  connection  with  trantactioiu  in  securities  or 
who  provides  facilities  for  comparison  of  data 
respecting  the  terms  of  settlement  of  securities 
truniiicliont,  to  reduce  the  number  of  settlements  of 
secuntlui  transactions,  or  for  the  allocation  of 
secunties  settlement  responsibilities."  See  IS  U.S.C. 
78c|d)(ZJ)  (1968). 

'<>  The  staff  of  the  Commisaion  has  issued  no- 
actlon  letters  to  ISCC  enabling  ISCC  to  enter  into 
link  agreements  with  four  non-U.S.  clearing  entitle*. 
Sen  infra  note  13. 


through  (I].*>  Specific  references  to  the 
Standards  appear  below  in  applicable 
sections  of  the  Conunission's 
discussion.'* 

Section  17A(b)(l)  and  Rule  17Ab2-l(c) 
permit  the  Commission  to  grant  a 
clearing  agency  temporary  registration 
and  exempt  the  registrant  from  one  or 
more  of  the  requirements  under 
subparagraphs  (A)  through  (I)  of  section 
17A(b)(3].  As  noted  above,  the 
Commission  is  granting  ISCC 
registration  as  a  clearing  agency  for  a 
period  of  18  months,  with  conditional 
approval  of  an  exemption  from  section 
17A(b)(3](C).  During  the  temporary 
registration  period,  the  applicant  is,  for 
all  purposes  under  the  Act.  a  registered 
cleariiiig  agency. 

IV.  Discussion 

A.  Scope  ofthia  Order 

This  order  approves  the  temporary 
registration  of  ISCC  as  a  clearing  agency 
under  section  17A  of  the  Act  for  a  period 
not  to  exceed  18  months.  The 
determinations  made  today  reflect  a 
review  of  ISCC's  by-laws  and  rules  and 
all  aspects  of  ISCC's  operations  detailed 
in  its  application.'*  The  determinations 


■  ■  Securities  Exchange  Act  Release  No.  16600 
dune  17, 1980),  4fi  FR  41920  (June  23, 1960) 
("Standards  Release"). 

■  ■  The  Commission  note*  that  the  Standanl*  wei« 
developed  in  the  context  of  regjstratlon  of  ten 
clearinjj  agende*  engaged  primarily  In  clearing 
domestic  corporate  debt  and  equity  securities  and 
to  a  lesser  extent  municipal  securltie*.  The 
Coimni**lon  recognim  that  tome  of  the  Standard* 
may  not  t>«  appropriat*  for  a  clearing  organization 
providing  accaaa  to  clearance  and  tattlament 
tytlemt  for  international  trade*.  Accordingly,  the 
Committion  intend*  to  apply  the  Diviaion 
Standard*  flexibly  and  on  ■  ca*«-by-ca*e  ba*i*.  In 
addition,  the  Standarda  allow  clearing  agenda*  to 
*ubmit  reaion*  why  a  particular  Standard  may  be 
Inappropriate  and  to  (uggeat  alternative*  that  are 
consistent  with  the  Act 

'  *  ISCC  has  obtained  pennlsaion  through  no- 
action  letter*  from  Diviaion  *tafr  to  operate  *«veral 
link*.  Although  tho*e  link*  ai*  not  within  the  acope 
of  thi*  order,  thi*  order  will  refer  to  those  link*  to 
evaluate  ISCCs  operational  capadty.  The  four  links 
currently  subject  to  no-action  position*  are:  (1)  an 
outbound  link  with  the  International  Stock 
Exchange  of  the  United  Kingdom  and  the  Republic 
of  Ireland  ("ISE*!  (letter  from  Jonathan  KaUman, 
Assistant  Director,  Division  of  Market  Regulation, 
to  Karen  Saparstein.  Aaaodate  General  CounaeL 
ISCC.  dated  September  la  1886:  and  letter  from 
Jonathan  KaUman,  A**l*lant  Director,  Division  of 
Market  Regulation,  to  Robert  J.  Woldow,  General 
Counsel,  ISCC.  dated  December  la  1988);  (2)  an 
outbound  link  for  the  transmission  of  data  to  the 
Centrale  de  Livraison  de  Valaur*  Mobiliere* 
( "CEDEL "]  (letter  from  Jonathan  KaUman.  Assistant 
Director.  Division  of  Market  Regulation,  to  Karen 
Saperstein.  Attociate  Central  Countel.  ISCC.  dated 
September  13. 1988):  (3)  an  inbound  link  for  custody 
services  with  the  Central  Depository  (Pte)  Ltd. 
("CDP"),  a  subsidiary  of  the  Stock  Exchange  of 
Singapore,  (letter  from  Jonathan  KaUman,  Assistant 
Director,  Division  of  Market  Regulation,  to  Karen 
Saperstein.  Associate  General  Countel,  ISCC  dated 
\larch  23. 1988):  and  (4)  an  Inbound  custody  Unk 
with  Japan  Securitle*  Clearing  Corporation  ("|SCC') 


also  reflect  discussions  among 
Commission  staff.  ISCC,  and  ISCC 
participants. 

The  Commission  expects  to  review  its 
determinations  within  16  months  to 
consider  whether  to  grant  ISCC  full 
registration  as  a  clearing  agency.  During 
that  time  the  Commission  will  monitor 
and  oversee  ISCC  operations  through 
review  of  proposed  linkage  agreements, 
rule  changes  under  Section  19(b)  of  the 
Act.'*  notices  to  members.'*  and 
disciplinary  niings.'*  The  Commission 
staff  also  plans  to  inspect  ISCCs 
facilities.  Also,  during  the  18  month 
period,  the  Commission  intends  to 
monitor  whether  the  exemption  from 
section  17A(b)(3](C)  of  the  Act  continues 
to  be  appropriate. 

B.  Capacity  to  Facilitate  Prompt  and 
Accurate  Clearance  and  Settlement 

Section  17A(b)(3)(A)  of  the  Act 
provides  that  a  clearing  agency  shall  not 
be  registered  unless  the  Commission 
determines,  among  other  things,  that  the 
clearing  agency  has  the  capacity  to 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  for  which  it  is  responsible. 


(letter  from  Jonathan  KaUman.  A8*i*tani  Director, 
Division  of  Market  Regulation,  to  Karen  Sapertteia 
Asaodate  General  Counsel,  ISCC  dated  September 
20.1968). 

**  In  the  paat  the  Conunl**ion  *taff  ha*  u*ed  no- 
action  poaition*  to  permit  ISCC  to  operate  varioui 
linkage*.  The  no-action  letter  arrangement  i* 
flexible  in  that  it  enable*  portldpant*  to  achieve  the 
benefits  of  link*  and  allow*  the  Conimi**ioa  to 
review  the  link*'  operationa  and  the  aafeguards 
surrounding  those  operation*.  Now  that  ISCC  ha* 
l>econie  a  registered  clearing  agency  pursuant  to 
this  order,  the  Commisdon  kwUeve*  ISCC  should 
Implement  any  further  piopoaed  linkage*.  l>eyond 
tho*e  linkage*  cufrently  the  *ub|ed  of  no-action 
requeat*.  a*  proposed  rale  changea  in  accordance 
with  aection  19(b)  of  the  Act  In  thi*  regard,  the  Act 
require*  self-regulatory  organization*,  *uch  as  ISCC 
to  nie  with  the  Commission  aU  propoaed  rule 
changes  for  review  to  determine  whether  such 
proposals  comply  with  the  Act  The  Ad  alao 
provide*  an  opportunity  for  pubUc  comment  to 
ennire  that  the  propoaal'*  efjfect  on  partidpants  and 
the  market*  ia  fuUy  oonaidered  before  *uch 
prt>po*al*  are  approved  or  diaapproved.  If  ISCC 
wishe*  to  vary  any  of  the  factual  drcumatance* 
upon  which  the  Commi*sion's  no-action  responses 
were  based.  ISCC  ahould  submit  rule  change 
propoeal*  in  accordance  with  aection  19(b). 
Moreover,  ISCC  should  submit  further  requests  to 
authorize  new  links  in  accordance  with  section  I9ib) 
of  the  Act  Nevertheless,  to  the  extent  ISCCs 
previous  no-action  requeats  were  designed  to  permit 
foreign  finandal  institutions  to  pariidpate  In  such 
links,  such  entities  should  continue  to  request  no- 
action  positions  in  order  to  partidpate  in  such  links. 

>•  Rule  170-22  under  the  Act  17  CFR  240.17a-22. 
requires  that  a  registered  clearing  agency  file  with 
the  Commisaion.  within  ten  days  of  release,  three 
copies  of  any  material  inc^udiiig  manuala,  notices, 
circulars,  bulletina.  lists  or  periodicals  issued  or 
generally  made  available  to  ita  partidpants  or  to 
other  entities  with  whom  It  haa  a  significant 
relationship. 

■*  See  Section  19(d)  of  the  Act 
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ISCC's  rules,  as  Ihe  Insic  tanemoik  for 
the  deveiopaemt  of  iatematioaal 
clearance  and  settlement  DaecbaaisiBB 
through  link  agreements,  are  designed  to 
facilitate  the  pnorapt  and  accurate 
clearance  and  settlement  of 
international  transactions  between  U.S. 
and  non-U.&  market  participants. 

1.  Need  for  Ceotnliaed  Gieaiaace  and 
Settlement  Fedlitws  far  brteraational 
Secerities 'Qienaacliaiis 

During  tile  last  ten  years  the  world's 
securities  nmrkets  hare  become 
increasing  Knked.  es  ngiAtAory 
barriers  le  paiHtipafion  in  foreign 
markets  we  slewfiiy  beng  lowered, 
inciBosiug  iBveMers'  aMity  to 
participale  ie  iatcnntioiMl  traAng." 
U.S.  perticipatian  ia  imomalfonal 
trad^  is  sipaficant  Ia  1M7,  foiwgn 
activity  ia  US.  stocks  totaled 
appnnteateiy  JNt2  biDiea,  «i  increase 
fniiB  anmadBaiely  $Z7B  bfflioa  in  1§&%. 
U.S.  purdases  and  aalea  m  fonipi 
looks  tetaiiei  upiaujOaiattly  $169 
billion  in  2BV,  an  nicn,MWj  (mm 


appt 

During  fta  fcit  six  ■oMths  of  1988 
foreign  mMMtfiallS.  atodcs  was 
appraadmnldy  iS8l  Uiiaa  and  U.S. 
activity  in  foreign  stocks  was 
approriniBta^y  $142  biUioa.'" 

Hwm  OR  Marnaady  «flO  coanpanes 
wliose  flAMRas  «K  listed  and  taaded 
outside  Ibdr  home  coantries.**  For 
exampla.  trajBqg  in  Caoadiaa  shans  in 
the  United  States  u  vciy  acthw.*' 
Additionally,  a  recent  estimate 
indicated  that  about  801%  of  trading  in 
Swedish  dhaiies  and  more  than  20%  of 
trading  ia  French  shares  nay  oocar  oa 
the  iSe.'' 

IntcRHitiunBi  tracSiig  uiust  be 
supported  by  efBdent  cross-border 
clearance  and  setOeiaeat  mrrhanisas 
Thii  view  repeatadly  has  been 'wrioed 
by  mariceA  participants.  For  example, 
participants  at  Ihe  Conunission's  1987 
Roundtable  on  the  iBteraationdiEatian 
of  the  Seootites  Maikets  a^asd  tiuit  Die 
need  for  improred  mtemational 
clearance  and  settlement  is  the  critical 
issue  if  Intematlonalization  of  the 


"  See  Division  oT  Market  Regulation.  The 
October  7SB7  MoHiMt  BimtA  (Februaiy  1988]  at  11-1 
("Market  BreeOc  StudjT). 

'•  Office  oT  the  Secretary,  United  States 
Department  of  the  Treasury,  Treasury  BuHetia 
(various  iasnes).  The  1988  data  is  estimated  at  the 
annual  rate,  not  seasonally  adjusted. 

'»  See  Bennett  S  Keneher,  The  International 
Transmission  of  Stock  Price  Dismptioa  in  October 
1987.  Fed.  Res.  Bank  ofN.Y.  Qly.  Rev.  21  [Summer 
1988). 

""  See  Division  of  Market  Regulation. 
Internationalization  Re/tort,  dated  July  27. 1987. 

'  ■  See.  e.g..  remadis  of  Robert  D.  Meyjes.  Senior 
Vice  President  Qlicorp  Investment  Bank,  at  the 
SEC's  failemationalization  Roundtable. 


world's  securities  iwaiiati  is  to 
contiKK.**  Absent  estafaliSbed 
international  aystenia,  bndcer^ieakts 
and  their  JaititMtiua si  aatoaiers  often 
are  bnoed  te  dievole  sabstantial 
resources  to  each  taslk  related  to  b«de 
setttemenft  aad  most  efiect  securities 
deliveries  by  physical  means,  on  a 
trade-by^tnide  basis. 

In  its  Noven&er,  1988,  policy 
statement.  Begulatioa  of  the 
International  Securities  Majikets.*^  the 
Commisaioa  stated  that  the 
development  of  efficient  and 
cosmurable  aMtoflMted  naHnaai  aad 
intern atiaaoi  clearaace,  setttemeat,  aad 
payneot  systeas  is  one  of  the  anat 
important  intenationBl  goab.  in  the 
near  terra,  it  is  important  to  develop 
clmmg  fiiAages  between  easting 
clearance  and  settUascat  systesos.*^ 
Clearing  Jtokages  fadhtate  cross-bonier 
settleamitfi  w^ilhoat  compranmiiig  Ae 
essentia  soomhtess  and  iate^nty  of 
each  natienal  c<taianoe  and  settlement 
system.  ■• 

Finns  with  substantial  international 
activity  that  execute  several  thousand 
international  trades  a  day  without 
adequate  centralized  clearance  and 
setnenent  neunaiuiuus  are  ibrced  to 
report  die  drtailg  of  >tv>ir  trades  by  telex 
and  awattoonfinnatioa  by  ielex.  Ihis 
process  is  repeated  for  each  transaction 
and  earfj  party  to  tfie  trade,  which  Often 
includes  Sve  other  parties:  the  broker's 
client  ^nnstiaeat  Banager),  ihe  client's 
CBStudian  bank,  and  the  contm  broker, 
investment  manner,  and  custodian 
bank."  C»A  and  securities  are 


**  See  Internationalization  Report,  supra  note  20. 

**  SaeSocnri  ties  aad  Exchange  Commissioo. 
Policy  SlatemBnt  an  the  Regulation  of  lie 
International  Seairiiies  Maricete  {November  19BS). 
Securities  Ad  Release  No.  6807. 53  FB  469B3 
(Novemhar  ZL  1988). 

t«  Implicit  in  these  «ob1b  ia  the  ataadordiaatian  of 
dearanoe  and  aattlement  procediuvs  in  active 
trading  JSMdnts.  Tht  Group  i^TUrty.  a  privale 
sector ffouy  -of  international  busiaeaoBKn  and 
baiiker*,  raoently  raleaoed  a  report  recommending 
standatdioatiOB  af  many  aaeas  of  clearance  and 
settlement  Anoog  odiar  things,  the  Group  ef  Thirty 
recommeadad  adoption  of  systems  that  permii 
book-entty  delivery  of  seoritieo.  earlier  aad 
uniform  oamparison  and  aettlesient  periods,  and 
unifona  aariiritiaa  identiXiaalioD  noDbering  systems. 
See  Group  of  TTiirty.  Clearance  and  Settlement  in 
the  Worlds  Securities  Markets  (March  1969). 

"  The  federal  Reserve  Board  also  has  recognized 
the  importance  of  obtaining  sound  clearing  and 
seUlement  systems,  and  supported  the  <ievetnpment 
of  coordination  betM«en  clearing  and  settlemeol 
systems.  See  Speech  by  Alan  Greenspan,  Chairman. 
Board  of  Covemors  of  the  Federal  Aescrve  System, 
before  the  Annual  C^aovention  of  the  Securities 
Industry  Assaciation  (November  3a  1988). 

"  Oiapntes  regarding  the  lemn  of  the  trade  (for 
exaaiple.  security,  price,  or  quantity]  are  reconciled 
by  the  additional  excfaaafie  of  telex  messages  or 
telephone  calls  among  the  parlies. 


exchanged  vn  txansatiaidic  oourier  on  a 
transaction-by-transactiao  basis. 

This  pfaytical  frnmua%  of 
transactiaa  sfttipawti  often  subjects 
tiie  parties  to  oosdy  debys  and 
increased  risii  of  teaa  and  tiieft.  When 
broker-deaiees  hawe  no  aheraativc 
except  to  setde  tranini,tw.iin  iadiriihialiy 
in  siidi  a  deoeaSrahaed  manner,  ttiey 
place  enotamis  bwniens  on  their  back- 
office  pntcessing  capabilities. 
particMlarly  during  periods  of  high 
volume.'^ 

One  les^nse  to  these  problems  has 
been  the  deveiofatBat  of  intenuitioBai 
clearaace  a«l  aettlement  links  aarong 
oeotral  focihties  serving  distinct  local 
markets,  which  can  offer  international 
market  participants  oentraliEed 
commtmication  facilities:  autoaiated 
data  piooeasing:  iaunohilization  of 
securities  certificates:  and,  tli  rough 
future  enhancements  such  as  netting, 
reduced  money  and  securities 
transfer.**  The  creation  of  ISCC  whose 
primary  function  is  to  forge  new 
clearance  and  settlement  links,  is  a 
significant  response  to  the  increasing 
need  for  international  clearance  and 
settlement  mechanisms. 

2.  iSOC  Services 

ISCC  intends  to  act  as  a  "window" 
through  which  members  and  foreign 
financial  institutions  may  send  their 
international  securities  transactions  for 
centralized,  automated  clearance  and 
settlement.  Each  link  operates  as  a 
separate  window,  and  eadi  Knk 
agreement  sets  ont  the  servicet'  to  be 
performed  by,  and  the  responsibflrties 
of,  eadi  party  to  fte  Hnk.  links  generally 
will  be  of  two  types:  (1)  Inbound  hnks, 
whereby  ISOC  sponsors  forergn 
financial  institutions  on  behalf  of 
themselves  or  their  members  into  NSCC 
and  \iK  Depository  Trast  Company 
("UTCJ  *»  and,  Aroa^  those  entities, 
into  ttie  national  clearance  and 
setdement  sjrstem  ("National  System"); 
and  (2}  outbound  links,  whereby  ISCC 
arranges  with  a  foreign  financial 
institution  to  permit  use  of  the  foreign 


"  To  ninstrate.  one  need  oiUy  examine  the  cnsic 
the  US.  securities  industry'  faced  in  the  late  1960s 
during  a  period  of  unprecedented  volume  Sre 
Secmtttes  Exchange  Act  Release  No.  13163  ()anuar>' 
13.  W77).  «  FR  SS16  Oanuary  21. 1977)  CNSCC 
tempoTHTj  regwlnrtion  order");  Secunties  and 
Exchange  Cnmmission.  S»iid>'  of  Unsafe  imd 
Unsound  Prectioes  of  Brokers  end  Dealfrs.  ilR. 
Doc.  231.  K^  CUm^..  let  Sess  IS  (TSTl) 

**  See gerterolly  Secket  k  Ener.  Imemalianal 
Clearance  and  Settlement.  14  Brooklyn  J  Jnt  1  LZri 
11888) 

"  DTC  is  «  Tcgtstcred  clcsnn^  agency  that  acH  «s 
a  custodian  for  securities.  See  Full  Registrstion 
Order,  supra  note  S.  48  FR  at  4S17S-B2. 
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entity's  clearance  and  settlement 
services  by  ISCC  members. 

Generally,  links  will  entail  efncient, 
automated  data  transmission  and 
provide  the  capability  of  settling  trades 
in  the  currency  of  the  securities' 
domicile.  Moreover,  the  increased 
automation  and  reliability  that  ISCC's 
links  will  bring  to  international  trading 
also  should  promote  market  liquidity. 
Automation  and  centralization  generally 
should  lead  to  earlier  settlements,  which 
also  frees  capital  more  quickly. 

The  links  oRer  to  non-U.S.  market 
participants  the  advantage  of  access  to 
domestic  clearance  and  settlement 
systems,  and  to  U.S.  market  participants 
the  advantage  of  access  to  the  clearance 
and  settlement  systems  of  foreign 
financial  institutions. 

The  Commission  believes  that  it  is 
important  to  develop  clearing  linkages 
among  major  national  securities 
markets,  as  links  provide  a  current 
viable  means  of  clearing  and  settling 
international  transactions  and  links  do 
not  depend  on  the  existence  of  identical, 
or  even  comparable,  systems  in  each 
country.  Moreover,  more  frequent 
interchanges  among  international 
clearing  entities  may  encourage  clearing 
entities  to  strive  for  greater  uniformity 
among  their  systems.'**  Greater  contacts 
may  encourage  those  maricets  where  the 
development  of  efficient,  automated 
systems  has  lagged  to  move  forward 
more  quickly. 

a.  Inbound  Links.  The  U.S.  national 
clearance  and  settlement  system 
provides  facilities  for  comparison, 
clearance,  and  settlement  of  trades  in 
U.S.  securities  issues  eligible  for 
processing  at  NSCC  and  other  registered 
clearing  agencies,  and  access  to  DTC 
and  other  depositories  for  custody  and 
ether  services  for  depository-eligible 
issues.  Inbound  links  may  provide  non- 
U.S.  market  participants  with  indirect 
access  to  some  or  all  of  these  services 
through  ISCC  sponsorship,  '*  such  as 


'"  Although  theie  linkage  arrangement!  provide 
substantially  improved  mechanisms  for  clearance 
and  settlement  of  international  trades,  they  do  not 
address  the  problem  of  coordinating  settlements 
among  foreign  clearing  entities  with  widely  differing 
settlement  cycles,  system  capabilities,  or  financial 
rrspontibilily  and  operational  standards.  Some  of 
these  concerns,  especially  coordinated  setllemKnts 
across  markets,  are  addressed  by  the  Group  of 
Thirty  in  its  March,  1989  recommendation*  on 
clearance  and  settlement.  See  note  24,  supra. 

"  ISCC  intends  generally  to  sponsor  linked 
foreign  financial  institutions  into  NSCC  and  DTC. 
ISCC  will  make  clearing  fund  contributions  to  NSCC 
and  DTC.  and  will  require  the  sponsored  foreign 
financial  Institution  to  reimburse  it  for  the  amount 
of  those  contributions. 


the  National  Over-the-Counter 
Comparison  System  "  and  the  National 
Institutional  Delivery  System 
("NIDS").*'  These  systems  enable 
centralized  settlements  of  substantially 
all  street-side  and  customer-side 
(institutional)  trading  in  U.S.  securities 
markets. 

Inbound  links  also  may  provide 
access  only  to  custodial  services.  Two 
such  inbound  links  currentiy  are 
operational:  the  ISCC/CDP  link  and  the 
ISCC/JSCC  link.  »* 

The  Conmiission  believes  that 
inbound  clearing  links  provide  many 
opportunities  for  reducing  the  cost  and 
risk  of  international  trading.  One  benefit 
is  the  capability  of  bookentry  transfer  of 
securities  between  U.S.  banks  or 
brokerdealers  and  their  non-U.S.  trading 
partners.  Non-U.S.  traders  benefit  from 
the  ability  to  use  National  System 
services  without  having  to  become 
direct  members  of  a  re^stered,  U.S. 
clearing  agency.  In  addition,  a  linked 
U.S.  clearing  agency  baa  the  benefit  of  a 
financial  intermediary  (the  linked 
foreign  financial  institution)  between 
itself  and  the  intermediary's  members. 
Presumably,  the  greater  familiarity  the 


"  The  National  Over-th«-Counter  Comparfson 
System,  operated  by  NSCC  indudaa  oomparison  of 
over-th«-count«r  transaction*  by  NSCC  memben 
and  by  member*  of  other  regiftered  clearing 
agende*. 

**  The  NIDS  system  enable*  broker^dealers, 
Inveetmenl  manager*,  and  cuatodian  l>anki  that  are 
member*  of  a  aacuritie*  depocitory  (Midweet 
Securitie*  Tn>*t  Company,  Pluladeiphia  Oepoaitory 
Tnut  Company,  and  DTC).  directly  or  through  other 
member*,  to  confirm  and  afiirm  the  terau  of  their 
trade*,  and.  on  the  settlement  date,  automaticaUy  to 
debit  or  credit  the  member*'  cash  and  security 
accounts,  a*  applicable.  All  the  uaual  NIDS  rules 
and  procedure*  would  apply. 

DTC  currently  is  operating  a  pilot  program  for  it* 
new  International  Inttitutional  Delivery  ("IID") 
System,  The  OD  System  also  permit*  partie*  to  an 
intlitutional  trade  to  confirm  and  affirm  the  term*  of 
their  trades  through  DTC  but  does  not  entail 
automated  settlement  at  DTC.  Instead,  the  UO 
System  enables  quick,  efficient  conununication* 
among  parties  to  that  agent  banks  and  global 
custodians  may  notify  sub-custodian*  of  settlement 
instructions.  The  IID  System  accommodates  foreign 
currencies  and  a  variety  of  internationally- 
recognized  securities  identification  numbering 
systems.  Upon  successful  completion  of  the  pilot 
program,  DTC  will  offer  the  IID  system  to  all 
participants,  and  eventually  may  offer  the  service  to 
link  (Mrticipants.  See  Securities  Exchange  Act 
Release  No.  28374  (December  20. 1988).  53  FR  52283 
(December  28. 1988). 

'«  Both  the  CDP  and  )SCC  links  involve  ISCC 
sponsoring  an  account  at  DTC  for  custody  of 
positions  in  U.S.  securities  held  by  member*  of  COP 
and  jSCC  respectively.  The  links  permit  book-entry 
movement  of  securities,  but  are  limited  to  free 
movements  only.  Thus,  money  settlements  related 
to  the  securities  movements  take  place  directly 
between  the  parties.  DTC  also  provides  custody 
account  maintenance  services  such  as  dividend  and 
interest  collection.  To  date,  activity  in  the  links  has 
been  minimal.  In  December  1988,  for  example,  the 
JSCC  link  involved  13  receives  and  33  deliveries  of 
1.8  million  (hare*. 


intermediary  has  with  standards, 
customs,  and  rules  in  the  home  country 
makes  it  better  equipped  to  monitor  its 
members'  activity. 

b.  Outbound  Links.  Outboimd  links 
also  may  vary  in  the  scope  of  services 
provided.  For  example,  outbound  links, 
like  inboimd  links,  may  entail  custody, 
data  communications,  comparison, 
clearance  or  settlement,  or  some 
combination  of  these  services.  To  date, 
the  Division  has  considered  two 
outbound  ISCC  links:  (1)  With  ISE, 
which  provides  access  by  ISCC 
members  to  the  ISE's  comparison, 
clearance,  and  settlement  system  for 
transactions  in  U.K.  equity  securities; 
and  (2)  with  CEDEL  whereby  ISCC 
transmits  certain  delivery  and  payment 
instructions  to  CEDEL  on  behalf  of  joint 
ISCC/CEDEL  members.**  The  current 
ISCC/ISE  limited  pilot  outbound  link 
involves  ISCC  sponsoring  members  into 
ISE  on  a  fully-disclosed  basis  for 
clearance  and  settlement  of  transactions 
in  U.K.  equity  securities.**  ISCC 
members  thus  obtain  the  comparison, 
clearance,  setUement,  and  custodial 
services  of  ISE  without  having  to 
become  direct  members  of  ISE.*^  Based 


*■  The  CEDEL  link  is  operating  with  only  one 
participant,  but  i*  expected  to  enable  MS.  broker- 
dealer*  who  are  member*  of  both  CEDEL  and  ISCC 
to  tran*mit  tran»action  informaliaa  through  ISCC 
facilitie*  to  CEDEL  to  facilitate  the  aettlement  of 
tran*action*  in  international  eecnritie*  i**tte* 
eligible  for  CEDEL  clearance,  settlement,  and 
custody  *ervice*. 

Member*  submit  data  to  ISCC  in  a  standardized 
format,  which  ISCC  tranamit*  to  CEDEL  CEDEL 
receive*  the  tranamisaion*.  and  aettle*  and 
eafekeepa  aecuritie*  in  accordance  with  it*  usual 
procedure*  and  the  member*'  instniction*.  mail* 
report*  to  the  member*,  and  provide*  reports  to 
ISCC.  ISCC  make*  these  reports  available  to 
member*  on  their  terminal*.  Under  the  terms  of  the 
link  agreement  ISCC  doe*  not  *pon*or  or  make 
available  to  member*  any  aecuritie*  clearance  or 
settlement  acUvitie*;  instead,  it  enable*  members  to 
communicate  aettlement  inatruction*  to  CEDEL 
through  the  u*e  of  ISCC*  communication*  fac.litie*. 
The  ISCC/CEDEL  link  only  transmit*  data  and  '\n 
not  intended  to  change  CEDEL's  processing 
mechanisms  or  relationship*  for  the  lettlement  of 
tecurities  transaction*. 

*•  On  December  23, 1988,  ISCC,  NSCC  and  ISE 
submitted  a  request  for  a  no-action  position  for  an 
expanded  clearance  and  aettlement  linkage.  The 
expanded  linkage  would  establish  an  inbound  link 
between  ISE  and  ISCC  and  also  would  make  the 
current  limited  pilot  outbound  link  more  generally 
available.  The  Division  intends  to  act  on  the  no- 
action  request  in  the  near  future. 

•*  ISE's  comparison  system,  called  CHECKING,  is 
substantially  similar  to  comparison  in  the  U.S. 
Settlement  in  the  ISE's  TALISMAN  system  differs 
from  U.S.  Settlement  substantially,  however. 
Settlement  in  the  U  JC.  is  not  guaranteed  by  the  ISE. 
Moreover,  settlement  in  the  U.K.  occurs  on  one  day 
for  an  entire  trading  period. 

Under  the  link.  ISCC  acts  as  an  intermediary  for 
money  payment*,  deliveries,  instructions,  and 
reports.  Thus,  instructions  are  submitted  by 
member*  through  ISCC  to  ISE.  and  processing 
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on  experience  to  date  with  the  links,  and 
in  particular  with  the  ISCC/ISE  link,*" 
the  Commission  believes  ISCC  is 
operating  and  has  the  capacity  to 
operate  links  in  compliance  with  the 
Act. 

Outbound  links  provide  U.S.  market 
participants  with  many  benefits.  For 
example,  the  ISCC/CEDEL  link  will 
enable  U.S.  members  to  transmit 
instructions  using  ISCCs  Global 
Compass  software,**  which  will  greatly 
simplify  processing  tasks.  The  ISCC/ISE 
link  provides  members  an  opporttmity  to 
participate  in  centralized,  automated 
clearance  and  settlement  systems  in  the 
maricetplace  where  the  transactions  take 
place,  without  having  to  become  direct 
members  of  the  foreign  financial 
institution.  That  ability  offers  the  same 
advantages  for  reducing  the  cost  and 
risk  of  international  trading  that  were 
discussed  in  connection  with  inbound 
links.  The  foreign  financial  institution 
also  has  the  benefit  of  participation  by 
U.S.  members  under  the  sponsorship 
and  discipline  of  a  U.S.  registered 
clearing  agency. 


report*  from  ISE  are  transmitted  to  ISCC  which 
make*  them  available  to  member*.  ISE  calculate* 
daily  a  member'*  net  lettlement  ca«h  position  and 
transmiu  theee  report*  to  ISCC  On  behalf  of  it* 
member*.  ISCC  will  pay  to.  or  receive  from.  ISE  the 
net  amount  in  dollars  and  the  net  amount  in  poimd* 
sterling.  Payment  is  made  through  bank  accounts 
ISCC  has  e*tabli*hed  in  London  for  ca*h  *ettlement 
purpo*es.  Upon  aettlement  unle**  otherwise 
instructed.  ISE  automatically  will  credit  the 
member's  book-entry  cnatody  account 
Alternatively,  the  ISCC  member*,  before  eetllement 
day.  may  instruct  ISE,  through  ISCC  to  register 
certificates  in  the  member'*  name  or  in  another 
name. 

Under  the  link  agreement  ISCC  and  ISE 
guarantee  their  members'  payment  obligation*, 
provided  that  securitie*  were  deposited  in  the 
proper  account  on  the  day  before  settlement  day 
and  were  allocated  by  ISE.  Neither  I^  nor  ISCC  is 
responsible  for  the  failure  of  members  to  deliver 
securities.  If  ISCC  incurs  a  liability  to  ISE,  ISCC's 
retained  earnings  and  clearing  fund  would  be  used 
in  accordance  «vith  ISCCs  loss  allocation 
procedures  to  satisfy  the  liability.  See  discussion 
infra.  In  addition.  NSCC  has  determined  to 
guarantee  the  ISCC/ISE  link.  NSCC  would  be  liable 
for  losses  remaining  after  ISCC's  clearing  fund  and 
retained  earnings  were  applied  to  the  liability. 
NSCC  may  use  its  retained  earnings  and  clearing 
fund  (except  for  the  Fund/Serv  allocation)  to  satisfy 
the  losses.  See  Securities  Exchange  Act  Release  No. 
25999  (July  1&  1988).  S3  FR  27915  ()uly  25. 1988). 

**  Recent  statistics  for  the  ISCC/ISE  link  show 
that.  23  trades  settled  during  the  account  period 
whose  settlement  date  was  December  5, 1988. 
Fifteen  of  the  trades  settled  in  pounds  sterling 
(£1.050,611)  and  8  of  the  trades  settled  in  U.S. 
dollars  ($2,757,677). 

**  ISCC's  Global  Compass  software  is  a  menu- 
driven  system  that  provides  participants  with  a 
standardized  format  for  entering  trade  data  and 
clearance  and  settlement  instructions  required  to 
effect  international  securities  transactions 


C.  Capacity  to  Safeguard  Funds  and 
Securities 

As  discussed  in  detail  below,  the 
Commission  believes  that  ISCC  has  the 
capacity  to  safeguard  securities  and 
fimds  as  required  by  section 
17A(b)(3)(A)  of  die  Act.  The 
Commission  bases  that  determination 
on  its  review  of  ISCC's  rules, 
procedures,  and  facilities  management 
arrangements.  Specifically,  the 
Commission  has  reviewed  ISCC's 
internal  accounting  controls  related  to 
recordkeeping,  data  processing,  and 
ISCC's  financial  risk  management  ndes. 

1.  Facilities  Management 

ISCC  has  a  facilities  management 
arrangement  with  the  National 
Securities  Clearing  Corporation 
("NSCC"),  its  sole  shareholder  and  a 
registered  clearing  agency  owned  by  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"),  the  American  Stock 
Exchange,  Inc.  ("Amex"),  and  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD").  As  a  registered 
clearing  agency,  NSCC  is  subject  to 
Commission  oversight  imder  the  Act. 
which  includes  periodic  Commission 
examinations  and  an  annual  review  of 
its  internal  accotmting  controls  by  an 
independent  accoiutant.  NSCC  has 
provided  comprehensive  clearing 
agency  services  for  corporate  equity  and 
debt  securities  for  more  than  ten  years, 
and  for  municipal  securities  since  1980. 
NSCC  is  the  largest  clearing  agency  that 
offers  comprehensive  clearing  services, 
and  in  1987  processed  an  average  of 
more  than  450.000  transactions  per  day 
valued  at  approximately  $19  billion.*" 
NSCC  has  demonstrated  to  the 
Commission  that  it  is  a  responsible  and 
innovative  clearing  agency  that 
complies  with  the  Act.*  • 

Under  the  facilities  management 
arrangement  NSCC  provides  certain 
services  directly  to  ISCC,  and  NSCC 
provides  other  services  through  its 
facilities  manager,  the  Securities 
Industry  Automation  Corporation 
("SL\C"),  indirectly  to  ISCC.**  Among 


♦"  See  NSCC  1987  Annual  Report  at  1. 

*>  See  Full  Registration  Order,  supra  note  5, 48  FR 
at  45178-82,  in  which  the  Commission  determined 
that  NSCC  was  operating  in  substantial  compliance 
with  the  Act  and  granted  NSCC  full  registration  as  a 
clearing  agency. 

**  SIAC  became  facilities  manager  for  NSCC 
when  NSCC  was  first  established  in  1977.  SIAC 
plans,  develops,  implements,  and  manages  a  variety 
of  automated  information-handling  and 
communications  systems  for  NSCC  and  others, 
including  its  owners,  the  Amex  and  NYSE.  SIAC 
operates  all  the  comparison  systems  for  NSCC, 
including  NYSE  and  Amex  transactions,  over-the- 
counter  market  transactions,  and  municipal  bond 
transactions.  SIAC  also  operates  the  Continuous 
Net  Settlement  system  ("CNS")  and  Regional 


the  services  NSCC  provides  directly  to 
ISCC  are  management  and 
administrative  services,  including 
financial,  personnel,  corporate 
communications,  marketing,  regulator)' 
and  compliance,  legal  matters,  and 
technical  services,  including  data 
processing,  operations,  planning  and 
development,  and  communications 
matters.  Among  the  services  NSCC 
provides  indirectly  to  ISCC  through 
SIAC  are  clerical  operations  for.  among 
other  things,  trade  comparison  and 
correction,  forms  distribution  and 
inventory  maintenance,  billing  and 
cashiering,  and  computer  services 
related  to  all  the  technical  and  clerical 
services  rendered  by  NSCC  directly  or 
indirectly. 

a.  Link  Facilities  Management 
Arrangements.  Facilities  management 
arrangements  are  established  between 
ISCC  and  each  foreign  financial 
institution  as  part  of  the  link  agreements 
and  may  vary  from  link  to  link.  As 
discussed  above,  inbound  links  may 
entail  facilities  management  at  NSCC 
and  DTC  both  of  which  are  registered 
clearing  agencies  in  which  the 
Commission  has  confidence  based  on 
more  than  ten  years  experience.  The 
outbotmd  links  necessarily  will  entail 
facilities  management  at  whatever 
foreign  financial  institution  is 
performing  the  comparison,  clearance, 
settlement  or  custodial  services.  For 
example,  ISCC  must  rely  on  the  ISE  as 
facilities  manager  for  the  activity 
sponsored  through  the  ISCC/ISE  link. 
Each  foreign  financial  institution  acting 
as  facilities  manager  has  a  reputation 
within  its  financial  community  for 
providing  the  services  offered  through  a 
link.  The  Commission  and  its  staff  will 
review  the  facilities  management 
arra.ngements  for  each  link  on  a  case-by- 
case  basis. 

2.  Recordkeeping  and  Data  Processing 

a.  Data  Processing.  The  Commission 
believes  that  the  systemic  and  other 
controls  surrounding  ISCC's 
recordkeeping  and  data  processing 
functions  satisfy  the  requirements  of  the 
Act.  NSCC.  through  SIAC,  provides 
ISCC  with  redundant  computer 
hardware  and  software  and  also 
provides  backup  computer  capability. 
SIAC  duplicates  all  incoming  data  daily 
and  stores  it  at  an  offsite  location, 
which  enables  SIAC  to  quickly 
reconstruct  ISCC's  data  base  in  the 


Interface  Operation  ( "RIO")  network  for  NSCC.  The 
Commission  believes,  based  on  IS  years  expenence 
with  SIAC  in  the  exchange  area  and  more  than  ten 
years  experience  with  SIAC  as  NSCCs  Facilities 
Manager,  that  SIAC  is  responsible  and  competent  to 
provide  ser\'ices  to  ISCC  through  NSCC. 
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event  of  a  disaster.  The  computer  center 
is  equipped  with  an  independent  source 
of  power,  air  conditioning,  and  water  to 
assure  a  continuous  processing 
environment. 

ISCC  receives  and  transmits  data  to 
and  from  linked  foreign  fmancial 
institutions  and  members  via  computer 
to  computer  transmissions  from 
dedicated  terminals  or  personal 
computers  (PCs)  equipped  with  modems. 
ISCC  uses  commercial 
telecommunications  systems,  such  as 
the  General  Electric  Information  Service 
("GEISCO")  telecommunications 
system,  to  transmit  link  data.  ISCC  has 
developed  software  to  communicate 
with  both  its  members  and  foreign 
financial  institutions.*'  Upon  receiving 
information,  ISCC  may  perform  edit 
checks,  aggregate  data,  and  reformat 
data  into  members'  reports  or  into  a 
form  acceptable  to  foreign  financial 
institutions. 

b.  Recordkeeping.  The  Commission 
believes  that  ISCC  has  the  capacity  to 
fulfill  its  recordkeeping  responsibilities 
under  the  Act  ISCC's  major 
recordkeeping  responsibilities  are  to 
retain  and  make  copies  of  all  data  it 
receives  from  members  and  foreign 
financial  institutions,  store  it  and  make 
it  available  to  participants  and  the 
Commission  upon  request 

c.  Audit  Requirements.  NSCCs 
internal  audit  department  on  behalf  of 
ISCC  reviews  the  adequacy  of  ISCCs 
systems  and  controls.  The  Audit 
Committee  of  ISCC's  Board  of  Directors 
is  composed  of  non-management 
directors.  The  Audit  Committee 
oversees  internal  audit  programs 
implemented  by  internal  or  NSCC 
auditors,  makes  a  recommendation  to 
the  ISCC  Board  of  Directors  concerning 
the  selection  of  ISCC's  independent 
public  accountant,  and  reviews  the 
system  of  internal  accounting  control 
with  the  independent  public  accountant. 
Under  ISCC's  rules,  the  independent 
public  accountant  annually  performs  an 
evaluation  of  ISCC's  internal  accounting 
controls,  and  ISCC  must  make  the 
accountant's  opinion  and  reports 
available  to  all  participants. 

The  extent  of  ISCC's  auditors'  access 
to  books  and  records  of  linked  foreign 
fmancial  institutions  varies  from  link  to 
link.**  Generally,  auditors  may  consult 


*'  ISCC  um  it*  Global  Conpas*  foflwan  in 
connection  with  the  tSE  and  CEDEL  links.  See  tupra 
note  39. 

"  For  example.  The  ISCC/ISE  link,  which 
currently  is  the  only  link  that  include*  money 
settlement  provides  that  ISCCs  and  ISrs  internal 
and  outside  auditors  may  consult  with  each  other 
concerning  the  rmancial  condition  of  the  other  party 
and  any  activity  related  to  link  services.  ISCC  and 
ISE  also  provide  each  other  audited  annual  and 


with  the  linked  entity's  auditors  about 
that  entity's  financial  condition,  and  will 
obtain  annual  fmancial  statements. 

3.  Financial  Risk  Management 

The  Conmiission  believes  that  ISCC's 
rules  are  designed  adequately  to  protect 
ISCC  and  its  participants  against 
fmancial  losses  associated  with  its 
services.  The  principal  source  of  risk  to 
ISCC  and  its  participants  is  that 
participants  may  fail  to  pay  their 
settlement  obligations  in  a  timely 
manner  or  may  default  on  those 
obligations.  ISCC  has  sought  to  limit 
that  risk  by  establishing  standards  for 
applicants  and  continuing 
membership,*'  and  imposing  a  clearing 
fund  contribution  requirement  In 
addition,  ISCC  has  set  forth  loss 
allocation  procedures  for  members  and 
requires  collateralization  of  obligations 
for  foreign  financial  institutions  that  are 
not  ISCC  members  but  that  participate 
through  a  link  agreement  with  ISCC. 
Because  ISCC  is  structured  to  link  with 
clearance  and  settlement  systems 
outside  the  United  States,  and  different 
participants  may  participate  in  each 
link,  the  risk  ISCC  faces  will  vary  from 
link  to  link  and  requires  case-by-case 
consideration  to  ensure  that  ISCC  has 
developed  safeguards  to  minimize  all 
appropriate  risks. 

ISCC's  memberahip  standards  require 
applicants  to  have  sufficient  financial 
capacity.  Kt)ker-dealer  participants 
must  have  excess  net  capital  d  at  least 
twice  the  SEC's  mininrnm  net  capital 
requirement  and  have  a  capital  ratio 
that  would  not  require  the  applicant  to 
be  placed  on  immediate  surveillance  by 
ISCC.  Bank  participants  must  have  at 
least  $50  million  in  capital  or  have 
furnished  ISCC  with  a  payment 
guarantee  by  its  parent  bank  holding 
company  (such  parent  holding  company 
must  have  at  least  $50  million  in 


unaudited  semi-annual  financial  statements.  "Hm 
ISCC/CDP  link  provides  that  CDP  has  beconw  ■ 
member  of  ISCC  and  therefore  COP  is  subiect  to 
ISCC  Rule  IS  whereby  ISCC  has  broad  authority  to 
examine  a  member's  financial  reapomibility  and 
operational  capacity.  The  ISCC/ISCC  link  provides 
that  JSCC's  auditors  are  authorized  to  coiuult  with 
ISCC  about  ISCCs  financial  condition.  ISCC  and 
JSCC  also  will  furnish  each  other  with  annual  and 
semi-annual  financial  statements,  which  may  he 
unaudited. 

**  In  accordance  with  section  17A(b)(3)(B)  of  the 
Act.  ISCCs  rules  provide  that  the  following 
categories  of  persons  are  authorized  to  become 
ISCC  members:  (1)  registered  brokers  and  dealers; 

(2)  t>anks  and  limited  puipose  trust  companies 
supervised  by  state  or  federal  banking  authorities; 

(3)  registered  clearing  agencies;  (4)  r^nlated 
insurance  companier  (5)  registered  investment 
companies;  and  (6)  other  entities  that  have 
demonstrated  that  their  business  and  capabilities 
are  such  that  they  could  reasonably  expect  material 
benefit  from  direct  access  to  ISCCs  Services.  ISCC 
Rule  2. 


capital].  Trust  company  participants 
that  are  members  of  the  Federal  Reserve 
System  or  insured  under  the  Federal 
Deposit  Insurance  Act  must  have 
consolidated  capital  of  at  least  $10 
million.  Banks  and  trust  companies  must 
not  be  operating  at  a  loss  at  the  time  of 
application  and  may  not  have  operated 
at  a  loss  in  any  of  the  previous  three 
fiscal  quarters.**  AppUcants  are 
required  to  open  their  books  and  records 
to  inspection  by  ISCC  upon  request*^ 
and  to  submit  an  applicant 
questionnaire  and  FOCUS  **  reports,  or 
other  similar  financial  or  regulatory 
reports  where  applicable. 

Participants  must  submit  adequate 
assurances  of  financial  responsibility 
and  operational  capacity  including, 
among  other  things,  periodic  additional 
reporting  requirements,  increased 
clearing  fund  deposits,  or  additional 
payments  reflecting  a  percentage  of  the 
corporation's  daily  net  debit  position.*' 
If  a  participant  fails  to  meet  these 
requiranents,  ISCC  is  authorized  to  take 
a  variety  of  actions,  including  increasing 
the  participant's  clearing  fund  deposit'" 
limiting  the  participant's  activity,  or 
ceasing  to  act  for  the  participant** 

ISCC  established  a  clearing  fund  to 
help  manage  the  risk  of  participant 
insolvency.  ISCC  requires  all  members 
to  contribute  to  die  clearing  fund.** 
Each  member  must  make  a  minimum 
deposit  of  $50,000  in  cash.  ISCC  also 
may  require  additional  amounts  in 
excess  of  $50,000.  These  additicmal 
deposits  are  established  by  ISCC  on  a 
monUily  basis  according  to  a 
predetermined  formula.**  The 


**  The  Commissian  Iwlievea  that  in  lighl  of 
cumnt  activity.  BCCs  capital  taqiiiiemenl*  an 
adequate.  The  Commisaioii  is  requMng  ISOC  to 
review  these  capital  standards  as  activity  increases, 
and  to  reconsider  capital  standards  for  members 
annually  as  part  of  its  riak  aaaatamenL 

"  ISCC  Rule  1  section  2(f). 

*»  FOCUS  reports  an  atao  known  as  SEC  Ponn 
X-17-A-5.  Finandal  and  Operational  Conbinad 
Unlfonn  Sin^  Reports.  See  ISCC  Rule  IS. 

*•  ISCC  Rule  IS. 

*"  ISCC  Rule  4  and  Rule  IS.  section  4(b). 

*>  ISCC  Rules  IS  and  48. 

■*  With  respect  to  foreign  financial  institutions 
that  participate  in  ISCC  without  twcoming  members 
subject  to  the  dealing  fund  rules,  ISCC  requires 
collateralization  of  obligations.  ISCC  will  determine 
on  a  case-by-cas«  basis  the  appropriate  financial 
arrangements  to  ensure  adequate  control  over  its 
finandal  risk. 

The  Commission  understands  that  the  required 
collateralization  will  not  lie  less  than  the  amount 
ISCC  must  pay  to  the  NSCC  or  DTC  clearing  or 
participants'  fiinds  on  behalf  of  the  foreign  finandal 
institution.  Moreover,  the  Commission  expects  that, 
in  appropriate  drcumstances.  ISCC  will  require 
collateralization  significantly  greater  than  that 
minimum. 

**  See  Addendum  A  to  ISCC  Rules.  The  basis  ot 
the  formula  is  use  of  ISCCs  services. 
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additional  clearing  fund  deposits  over 
$50,000  may  be  composed  of  cash, 
government  securities,  and  irrevocable 
letters  of  credit  issued  by  approved 
banks. 

ISCC's  rules  auUiorize  ISCC  to  take 
steps  to  satisfy  any  obligations  members 
fail  to  satisfy.  In  the  event  a  member 
fails  to  satisfy  an  obligation  to  ISCC 
ISCC  may  look  to  the  member's  clearing 
fund  deposit  to  satisfy  the  obligation.** 
If  the  member's  obligation  still  is  not 
satisfied.  ISCC  may  then  apply  retained 
earnings  to  satisfy  the  loss  or  liability.** 
If  retained  earnings  are  insufficient  to 
eliminate  the  loss  or  Uabilify.  ISCC  will 
apply  amoimts  bom  other  members' 
contributions  to  the  dearing  fund  on  a 
pro  rata  basis.**  Based  on  the  above 
rules  and  procedures,  the  Commission 
believes  that  ISCCs  financial  risk 
allocation  scheme  is  designed  to  limit 
the  risk  of  loss  to  participants. 

4.  Certificate  Custody  and  Standard  of 
Care 

a.  Custodial  Arrangements.  ISCC  is 
not  a  depository  and  does  not  intend  to 
maintain  custody  of  physical  securities 
certificates.  Instead,  for  inboimd  links. 
ISCC  has  an  agreement  with  DTC.  a 
registered  clearing  agency,  to  safekeep 
DTC-eligible  securities  certificates  held 
in  an  ISCC-sponsored  DTC  account  on 
behalf  of  foreign  financial  institutions 
with  which  ISCC  is  linked.  For  non-U.S. 
securities  in  outbound  links,  ISCC  link 
agreements  will  include  provisions  for 
ensiuing  that  custodians  outside  the  U.S. 
will  safekeep  seciuities. 

The  Commission  believes  that  ISCC's 
custodial  arrangements  comply  with 
Rules  8c-l  and  15c2-l  imder  tjfie  Act.*'' 


**  In  addition,  according  to  ISCCs  rules, 
settlement  is  not  final  until  settlement  payment  is 
made.  ISCC  maintains  a  lien  on  all  property  placed 
in  its  possession  by  participants,  including 
securities  and  cash.  Thus,  ISCC  may  take  the 
securities  on  which  it  has  a  lien  into  its  own 
accounts  to  cover  the  unpaid  obligations.  In 
addition,  book-entries  are  subject  to  reclamation, 
reversal,  or  similar  adjustment,  at  ISCCs  discretion. 

"  ISCC  Rule  4.  ISCC  Rule  4.  section  4  authorizes 
the  Board  of  Directors  to  elect  to  apply  the  clearing 
fund  to  satisfy  such  obligations  before  it  applies 
retained  earnings  to  satisfy  such  obligations. 

"  Upon  applying  members'  clearing  fund  deposits 
to  satisfy  an  obligation,  ISCC  may  demand  that 
niembers  then  deposit  into  the  clearing  fund 
amounts  necessary  to  eliminate  the  resulting 
deficiency  in  their  required  clearing  fund  deposits.  If 
an  ISCC  member  gives  proper  notice  of  its 
determination  to  terminate  business  with  ISCC.  the 
member  is  obligated  for  the  pro  rata  charge,  but  that 
obligation  is  limited  to  the  amount  of  its  required 
clearing  fund  deposit  as  fixed  immediately  prior  to 
the  time  of  the  pro  rata  charge. 

"  Rules  Bc-l  and  15c2-l  under  the  Act  prohibit 
the  hypothecation  of  customer  securities  under 
circumstances  that  permit  the  commingling  of 
customers'  securities,  without  the  customers' 
written  consent 


ISCC  rules  provide  that  ISCC  will  not 
have  liens  on  customer  securities  where 
such  liens  would  violate  Commission 
rules  8c-I  and  15c2-l.**  Moreover,  ISCC 
must  provide  for  compliance  with  these 
rules  in  link  agreements  for  outbound 
links  that  contemplate  custodial  services 
by  foreign  financial  institutions. 

b.  Standard  of  Care.  The  Act  requires 
clearing  agencies  to  promote  prompt  and 
accurate  clearance  and  settiement  of 
securities  and  to  safeguard  securities 
and  funds.  Clearing  agencies  must 
ensiu'e  that  adequate  safeguards  exist 
for  both  their  custodial  and  non- 
custodial functions.  ISCC  obtains 
custodial  services  on  behalf  of  its 
participants  from  sub-custodians.  The 
standard  of  care  for  ctistody  that  ISCC 
provides  is  coextensive  with  that 
provided  by  the  sub-custodian.  With 
respect  to  inbound  links,  which  enable 
foreign  financial  institutions  to  obtain 
custodial  services  in  the  U.S.  for  U.S. 
securities,  ISCC  obtains  custodial 
services  (com  DTC  As  a  registered 
clearing  agency  and  a  limited  piupose 
trust  company  under  state  law,  DTC  is 
subject  to  the  negligence  standard  of 
care  regarding  safekeeping  participants' 
seciuities  and  funds.**  With  respect  to 
outbound  links,  ISCC  obtains  custodial 
services  irom  the  foreign  financial 
institution.  For  example,  ISE  is  the 
custodian  for  U.K.  securities  settled 
throiigh  tiie  ISCC/ISE  link.  The  ISCC/ 
ISE  link  agreement  specifies  that  ISE  is 
subject  to  the  negligence  standard  of 
care.*" 

The  (Commission  reviews  non- 
custodial clearing  agency  services  on  a 
case-by-case  basis  **  and,  in 
determining  the  appropriate  standard  of 
care,  balances  the  need  for  a  high 
degree  of  clearing  agency  care  with  the 
effect  the  resulting  liabilities  may  have 
on  clearing  agency  operations,  costs, 


"  ISCC  Rule  18. 

"  See  Full  Registration  Order,  supra  note  5.  48  FR 
at  45179.  In  that  order,  the  Commission  stated  that, 
as  a  limited  purpose  trust  company.  DTC  is 
responsible  under  state  or  federal  law.  or  t>oth.  to 
protect  each  participant's  securities  and  funds. 

•°  The  standard  of  care  for  each  outbound  link 
will  be  determined  by  each  link  agreement.  These 
standards  may  differ  because  the  custodial 
functions  will  be  performed  outside  the  U.S..  and 
the  law  of  the  country  in  which  the  custodial 
services  will  be  performed  will  apply.  The 
Commission  believes  that  if  international  links  are 
to  develop  to  support  global  trading,  a  uniform 
standard  of  care  for  the  custody  of  securities  should 
be  developed. 

"  The  Commission  believes  that,  rather  than 
promulgate  a  specific  standard  of  care  for  non- 
custodial functions,  the  preferable  approach  is  for 
the  clearing  agency  and  its  partidpants  to  establish 
their  own  standard  because  a  standard  of  care 
represents  an  allocation  of  rights  and  liabilities 
between  a  clearing  agency  and  its  participants. 


and  safeguarding  securities  and  funds.*^ 
To  date,  ISCC  generally  has  offered  its 
sei^ices  under  a  gross  negligence 
standard  of  care,  and  has  obtained  the 
same  standard  of  care  from  the  non-U.S. 
exchanges  and  clearing  entities  with 
which  it  has  entered  into  link 
agreements.  The  (Commission  believes 
that  this  standard  of  care  is  consistent 
with  the  Act  and  earher  interpretations 
of  section  17A  concerning  non-custodial 
clearing  agency  functions.  Historically, 
the  Commission  has  left  to  user- 
governed  clearing  agencies  the  question 
of  how  to  allocate  losses  associated 
with  non-custodial,  data  processing, 
clearing  agency  functions,  and  has 
approved  clearing  agency  services 
embodying  a  gross  negligence  standard 
of  care.**  The  (Commission  t>elieves  that 
a  gross  negligence  standard  of  care  may 
be  appropriate  for  certain  non-custodial 
fimctions  that,  consistent  with 
minimizing  risk  mutualization.  clearing 
agency  members,  through  their  Board  of 
Directors,  determine  to  allocate  to 
individual  service  users. 

D.  Other  Determinations 

1.  (Capacity  to  Comply  with  the  Act  and 
to  Enforce  Compliance  bv  Members  and 
Participants 

a.  ISCC  Compliance  with  the  Act 
Section  27A(b)(3)(A)  of  the  Act  requires 
that  ISCC  have  the  capacity  to  comply 
with  the  provisions  of  the  Act  and  the 
rules  and  regulations  thereuinder. 
Commission  rules  require  ISCC  to  keep 
and  preserve  certain  reconis.**  obtain 
and  retain  fingerprints  from  personnel.** 
and  register  and  participate  in  the 
Commission's  Lost  and  Stolen  Secuiities 
Program  (Program)  in  compliance  with 
Rule  17f-l  under  the  Act**  The 


**  See.  e.g..  Full  Registration  Order,  supra  note  S. 
48  FR  at  45179  and  Securities  Exchange  Act  Release 
No.  22940  (February  24. 1986).  51  FR  7169. 

"Id 

**  Rule  17a-l  requires  a  registered  clearing 
agency  to  keep  and  preser\e  at  least  one  copy  of  all 
documents,  including  all  correspondence, 
memoranda,  papers,  books,  notices,  accounts  and 
other  such  records  it  shall  make  or  receive  in  :he 
course  of  its  business. 

"•  Rule  17f-2  requires  a  registered  clearing  agency 
to  require  that  each  of  its  partners,  directors, 
officers,  and  employees  be  fingerprinted,  unless 
they  do  not  regularly  have  access  to.  or  do  not 
supervise  those  who  have  access  to.  the  keeping, 
handling,  or  processing  of  secunties.  money,  or  the 
orif^inal  books  and  records  relaiing  to  the  secuntsrs 
or  money. 

"  Rule  17f-l  requires  a  registered  dearing  agency 
to  register  and  participate  in  the  Lost  and  Stolen 
Securities  Program  ( "Program  ").  Under  the  Program. 
a  registrant  is  required  to  report  the  discovery  of  a 
theft  or  loss  of  a  security  to  the  Program's  data 
base,  and  to  inquire  of  the  data  base  with  respect  to 
securities  that  come  into  its  possession  whether  the 
securities  have  been  reported  lost  missing,  stolen, 
or  counterfeit. 
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Commission  believes  that  ISCC  and  its 
facilities  manager,  NSCC  have  the 
capacity  to  maintain  records  in 
accordance  with  the  Commission's 
requirements.  The  Commission  also 
believes  that  ISCC  and  NSCC  have  the 
capacity  to  obtain  and  process 
fingerprints  for  appropriate  personnel 

With  respect  to  Rule  17f-l,  the 
Commission  has  determined  that  ISCC 
is  required  to  comply  with  Rule  17f-l  by 
participating  in  the  Lost  and  Stolen 
Securities  F^ogram  on  its  own  behalf  ' 
and  on  behalf  of  foreign  financial 
institutions  with  whom  ISCC  is  linked. 
The  reporting  and  inquiry 
responsibilities  under  Ride  17f-l  should 
be  undertaken  by  the  registered  clearing 
agency  that  sponsors  a  foreign  financial 
institution  into  the  U.S.  national 
clearance  and  settlement  system. 

Rule  17f-l  was  developed  pursuant  to 
section  17(f)(1)  under  the  Act  Section 
17(0(1)  was  adopted  following  a  series 
of  Congressional  hearings  and  a 
Securities  and  Exchange  Commission 
study  about  problems  with  trafficking  in 
lost,  stolen,  missing,  and  counterfeit 
securities.*^  One  recognized  benefit  of 
that  section  is  its  potential  to  decrease 
the  likelihood  that  securities  firms  will 
bear  a  financial  loss  as  a  result  of  giving 
value  for  securities  that  are  worthless. 
Rule  17f-l  sets  forth  an  enumerated 
category  of  "reporting  institutions"  that 
must  report  instances  of  loss,  theft  and 
counterfeiting  of  securities  to  a  central 
data  base  maintained  for  the  Securities 
and  Exchange  Commission 
("Commission")  by  its  designee  and  that 
must  inquire  of  the  data  base  whether 
securities  coming  into  their  possession 
have  been  reported  to  the  data  base  as 
lost  stolen  or  counterfeit.  Among  the 
enumerated  "reporting  institutions" 
required  to  comply  with  the  rule  are 
registered  clearing  agencies  and 
participants  therein.** 

As  a  registered  clearing  agency.  ISCC 
intends  to  form  linkages  with  foreign 
flnancial  institutions  to  support  more 
enicient  clearance  and  settlement  of 
international  securities  transactions. 
Some  of  the  linkages  require  that  foreign 


*'  Orsanizad  Crim*— Stolen  Securities.  Hearings 
Before  tlie  Pmnanent  Subcoramittee  on 
Investigations.  Senate  Committee  on  Government 
Operatioaa.  92nd  Cong-  2d  Sees.  (1974).  See  also 
Study  of  Unsafe  and  Unsound  Practices  of  Broker- 
Dealers.  Report  and  Recommendation  of  the 
Securities  and  Exchange  Commission  (pursuant  lo 
section  11(h)  of  the  Securities  Investor  Protection 
Act  of  1970).  December  1970. 

**  Other  reporting  institutions  include  national 
securities  exchanges,  members  thereof,  national 
securities  associations,  broker,  dealers,  municipal 
securities  dealers,  government  securities  brokers 
and  dealers,  registered  transfer  agents,  federally- 
insured  banks,  and  member*  of  the  Federal  Reserve 
System. 


flnancial  institutions  become 
participants  in  ISCC.**  Thus,  these 
foreign  financial  institutions,  as 
participants  in  ISCC.  would  become 
"reporting  institutions"  with  reporting 
and  inquiry  obligations  under  Rule 
17f-l. 

Compliance  with  Rule  17f-l  may  pose 
difficulties  for  a  foreign  financial 
institution  with  access  to  ISCC  services 
and  for  members  of  such  a  foreign 
financial  institution.  For  example,  a 
member  of  a  foreign  financial  institution 
might  be  authorized  to  submit  securities 
certificates  directly  to  ISCC  for  deposit 
to  the  foreign  financial  institution's 
account.  In  that  case,  the  foreign 
financial  institution  may  not  have 
access  to  the  securities  to  enable  an 
inquiry  in  compliance  with  Rule  17f-l.''o 
ISCC,  however,  can  be  expected  to  have 
access  to  the  certificates  and  to  make  an 
inquiry  upon  receipt. 

Ilie  deterrence  benefit  and  the  benefit 
of  protection  from  giving  value  for 
worthless  securities  derived  from  Rule 
17f-l  remain  important  even  when  U.S. 
securities  are  physically  handled 
outside  the  U.S.  To  ignore  Rule  17f-l  in 
these  circumstances  would  be  to 
encourage  the  trafficking  in  lost  stolen 
or  counterfeit  U.S.  securities  outside  the 
boundaries  of  the  U.S. 

Accordingly,  in  the  context  of  an 
international  linkage  sponsored  by  a 
registered  clearing  agency,  the 
Commission  believes  it  is  appropriate 
for  the  clearing  agency  to  assume  the 
functions  of  the  foreign  financial 
institution/reporting  institution  for 
purposes  of  Rule  17f-l.  The  Commission 
will  deem  the  foreign  financial 
institution/reporting  institution  to  be  in 
compliance  with  Ride  17f-l  so  long  as 
the  registered  clearing  agency  performs 
the  obligations  that  the  foreign  financial 
institution/reporting  institution 
otherwise  should  have  performed. 

The  Commission  will  look  to  a 
clearing  agency  for  compliance  with  the 
Rule  in  these  circumstances  for  a 
number  of  reasons.  First,  because  the 
clearing  agency  already  is  a  regulated 
entity  that  is  required  to  comply  with 
Rule  17f-l,  it  is  familiar  with  Program 
procedures  and  requirements.  In 
addition,  the  costs  of  inquiry  for  a 
domestic  entity  are  less  than  they  would 
be  for  a  foreign  financial  institution. 


thereby  avoiding  situations  where  costs 
of  compliance  might  outweigh  the  Rule's 
benefits.  Moreover,  a  clearing  agency 
having  a  direct  relationship  with  a 
foreign  financial  institution  is  in  a  better 
position  than  the  Commission  to  know 
whether  the  foreign  financial  institution 
is  complying  with  the  Rule's  reporting 
requirements. 

Thus,  in  addition  to  its  own 
compliance  responsibilities  under  Rule 
27f-l,  the  registered  clearing  agency 
must  report  instances  of  loss,  theft,  and 
counterfeiting  with  respect  to  U.S. 
securities  certificates  in  the  custody  or 
control  of  the  foreign  entity.  The 
clearing  agency  is  responsible  for 
notifying  all  foreign  entities  that  have 
access  to  the  clearing  agency's  ser\'ices 
that  the  foreign  entity  must  report  all 
instances  of  loss,  theft,  and 
counterfeiting  of  which  it  becomes 
aware  to  the  clearing  agency  for  input 
into  the  data  base.^* 

ISCC's  participation  in  the  Program  as 
outlined  here  will  help  to  accomplish  the 
Program's  goal  of  deterring  trafficking  in 
lost,  stolen,  and  counterfeit  securities. 
Moreover,  ISCC's  participation  will 
ensure  a  more  complete  data  base, 
which  will  decrease  the  likelihood  that 
market  participants  will  bear  a  financial 
loss  as  a  result  of  giving  value  for 
worthless  securities. 

Based  upon  a  review  of  ISCCs  rules 
and  procedures,  and  the  facilities 
management  arrangement,  and  the 
Commission's  continuing  experience 
with  ISCC's  operations  covered  by  the 
no-action  letters  and  with  NSCC  as  a 
registered  clearing  agency,  the 
Commission  believes  that  ISCC  has  the 
capacity  to  comply  with  the  Act  and  its 
rules  and  regulations. 

b.  ISCC  Enforcement  of  Member 
Compliance.  Section  17A(b)(3)(A)  of  the 
Act  envisions  clearing  agency 
registration  only  upon  a  determination 
by  the  Commission  that  the  clearing 
agency  has  the  capacity  to  enforce 
participant  compliance  with  its  rules. 
The  Standards  Release  noted  in  this 
context  that  a  clearing  agency's 
organization  and  capacity  to  enforce 
compliance  are  determined  by 
evaluating  its  procedures  for 
determining  whether  a  participant  is 


**  Section  3(a)(24)  of  the  Act  defines  a  participant 
of  a  clearing  agency. 

^°  In  addition,  because  of  their  geographical 
location,  foreign  financial  institutions  would  incur 
high  costs  of  compliance  with  the  Rule,  as  inquiries 
are  made  by  telephone,  telex,  or  mail.  Further, 
inquiries  through  the  international  mails  may  be 
subject  to  delays.  The  longer  an  inquiry  takes,  the 
more  likely  it  is  that  a  firm  already  has  given  value: 
thus,  the  t>enefits  of  Rule  17f-1  are  reduced. 


^'  In  addition,  when  securities  certificates  come 
into  the  clearing  agency's  custody  or  control, 
however  temporarily,  from  a  foreign  entity,  the 
clearing  agpncy  must  inquire  about  the  status  of 
those  certificates,  and  may  not  rely  on  Rule  17f- 
l(d|(l)(ii).  which  permits  an  exemption  from  inquiry 
when  the  securities  certificates  are  received  from 
another  reporting  institution  where  the  reporting 
institution  is  a  foreign  flnancial  institution.  Of 
course,  if  any  other  inquiry  exemption  applies  in  the 
circumstances,  the  clearing  agency  may  rely  upon 
that  exemption  and  not  inquire. 
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experiencing  financial  or  operational 
difficulties,  its  arrangements  for 
exchanging  information  with  other  self- 
regulatory  organizations  ("SROs").  and 
the  adequacy  of  its  examining  staff  to 
enforce  compliance  by  participants  with 
the  clearing  agency's  rules.**  For 
example,  a  clearing  agency  may  monitor 
participants'  outstanding  fails-to-receive 
and  fails-to-deliver  to  determine  each 
participants'  continuing  financial 
condition  and  ability  to  make  payments 
when  due.  As  another  example,  a 
clearing  agency  may  monitor 
participants*  operations  for  compliance 
with  its  procedures  for  maintaining 
office  personnel  or  meeting  processing 
cut-off  times  or  other  requirements.  The 
Commission  is  satisfied  that  ISCC  has 
developed  and  will  continue  to  develop 
procedures  for  monitoring  participants' 
financial  and  operational  condition. 

ISCC  relies  on  its  own  staff  and  that 
of  its  facilities  manager.  NSCC  to 
enforce  compliance.  Staff  at  NSCC  have 
more  than  ten  years  experience 
operating  NSCCs  procedures  for 
monitoring  participants.  The 
Commission  is  satisfied  diat  such 
experienced  staff  will  ensure  that 
ISCC's  procedures  comply  with  the  Act 
and  the  Standards  Release. 

ISCC  has  procedures  in  place  for 
sharing  information  with  NSCC  and 
DTC  on  inbound  links."  Because  ISCC 
has  links  with  foreign  financial 
institutions  for  clearance  and  settlement 
at  those  institutions,  the  Commission 
believes  ISCC  (and  other  clearing 
agencies  with  international  links)  should 
work  with  linked  foreign  financial 
institutions  to  make  arrangements  for 
sharing  information  upon  request  about 
the  financial  and  operational  condition 
of  joint  members  or  affiliates. 

Under  the  Act  a  clearing  agency  also 
must  have  the  authority  and  ability  to 
discipline  members  that  violate  its  rules 
through  appropriate  sanctions  for  such 
violations,  and  must  provide  fair 
procedures  for  the  imposition  of  such 


"  Section  17(d)(1)  of  the  Act  and  Rule  17d-2 
thereunder  provide  for  some  relief  from  rrgulafory 
responsibilities.  Thus,  clearing  agencies  (or  any 
SROs)  may  file  for  Commission  approval  plans 
allocating  specified  self-regulatory  respontibiliiic* 
among  themselves  regarding  joint  members.  To 
dale,  no  clearing  agency  has  filed  such  a  plan. 

"  In  1984.  clearing  agencies  and  other  SROs 
established  formal  procedures  for  communications 
whenever  a  joint  member's  financial  condition 
threatens  the  financial  or  operational  condition  of 
member  firms,  clearing  agencies,  or  marketplaces. 
Recently,  clearing  agencies,  including  NSCC  and 
DTC.  agreed  lo  strengthen  the  1964  procedures  by 
cooperating  in  the  Securities  Coordination  Croup  to 
identify  participants  whose  financial  or  operational 
condition  poses  risks  and  to  share  information 
about  joint  members.  As  facilities  manager  for 
ISCC,  NSCC  wUl  act  on  behalf  of  ISCC  in  these 
matters. 


sanctions.**  ISCC's  rules  contain 
disciplinary  procedures  to  enforce 
compliance  with  its  rules.**  Under 
ISCC's  rules.  ISCC  may  impose  a  fine  of 
up  to  $5,000  for  each  violation  of  ISCCs 
rules  or  procedures  and  may  also  expel, 
suspend,  censure,  limit  or  restrict  the 
activities,  functions,  or  operations  of, 
any  member  which  violates  ISCCs  rules 
or  procedures  or  may  develop  another 
sanction  which  appropriately  addresses 
the  violation.** 

ISCC's  rules  provide  that  before  ISCC 
will  impose  any  disciplinary  sanction 
other  than  summary  suspension  against 
a  member,  if  will  notify  the  member  of 
the  charges  against  it  and  of  the 
member's  right  to  a  hearing  to  ensure 
that  members  are  offered  the 
opportunity  to  explain  their  actions 
before  sanctions  are  determined,  and 
that  sanctions  are  fairiy  imposed.  When 
ISCC  summarily  suspends,  or  summarily 
limits  or  prohibits  a  member's  access  to 
ISCC  services,  the  member  is  not 
guaranteed  the  opportunity  to  a  hearing 
prior  to  the  imposition  of  a  sanction. 
Such  a  member  will  be  provided  with  a 
written  statement  of  the  grounds  for  the 
decision  and  will  be  notified  of  its  right 
to  request  a  hearing  after  the  sanction 
has  been  imposed.  ISCC's  rules 
authorize  its  Membership  Committee  to 
impose  summary  sanctions  against  a 
member  whose  actions  fall  within  the 
grounds  specified  in  ISCC  Rule  48.** 
Under  the  Act.  the  affected  member  may 
appeal  final  clearing  agency  decisions  to 
the  Commission.  The  Commission 
believes  that  these  procedures  for 
disciplining  members  fulfill  the 
requirements  of  the  Act. 


"  See  aectioa  17An>)(3)  (G)  and  (H)  of  the  Act. 

'•  ISCC  Rule  46.  Section  19(d)  of  the  Act  requires 
a  registered  clearing  agency  to  provide  notice  of 
final  disciplinarj'  action  to  the  appropriate 
regulatory  agency  for  the  clearing  agency  and  (if 
other  than  the  appropriate  n^ulafory  agency  for  the 
cleari.ng  agency)  the  appropriate  regulatory  agency 
for  the  participant  or  applicant. 

'•  Provisions  for  enforcing  compliance  by 
pa.-ticipants  that  are  foreign  financial  institutions 
art  contained  in  the  link  agreements,  and  vary  from 
link  to  link.  As  a  general  matter.  ISCC  enforces 
compliance  with  iu  rules  or  »vith  the  link 
agreements  through  the  ability  to  declare  a  breach 
of  contract  and  therefore  to  stop  performance  of 
link  obligations. 

"  Section  17A(b)(5)(c)  of  the  Act  states  that  a 
clearing  corporation  may  impose  summary  action 
against  a  participant  if  he  (1)  has  been  expelled  or 
suspended  from  any  SRO,  (2)  is  in  default  of  any 
delivery  of  funds  or  securities  to  the  clearing 
agency:  or  (3)  is  in  such  financial  or  operating 
difficulty  that  the  clearing  corporation  determines 
that  such  action  is  necessary  for  the  protection  of 
the  clearing  corporation,  its  participants,  its 
creditors  or  investors.  ISCCs  Rule  46  authorizes 
ISCC  lo  impose  summary  sanctions  in  accordance 
with  the  above  standards. 


2.  Fair  Representation 

Section  17Afb)(3)(q  requires  that  a 
clearing  agency's  rules  assure  fair 
representation  to  its  participants  and 
shareholders  in  the  selection  of  its 
directors  and  administration  of  its 
affairs.  The  Commission  has  interpreted 
the  fair  representation  standard  to 
require  clearing  agency  rules  that  are 
designed  to  facilitate  continuing  fair 
representation  of  a  clearing  agency's 
participants  and  shareholders.*' 

As  discussed  below,  the  Commission 
is  temporarily  exempting  ISCC  from 
compliance  with  Section  17A(b)(3)(C)  of 
the  Act  ISCCs  By-Uws  and 
Shareholder  Agreement  set  forth  the 
provisions  establishing  the  number  and 
composition  of  the  Board  of  Directors  as 
well  as  the  procedures  for  the  election  of 
Directors.  ITie  Shareholder  Agreement 
provides  that  ISCCs  Board  of  Directors 
will  be  composed  of  both  management 
and  participant  directors. 

ISCCs  Board  is  authorized  for  a 
maximum  of  22  members  **  and  is 
composed  of  four  classes  with  staggered 
terms  to  ensure  that  new  directors  are 
elected  each  year.  Members  of  Class  I. 
Class  II.  and  Class  III  are  elected  to 
three  year  terms  and  members  of  Class 
rv  are  elected  to  one  year  terms. 
Classes  I  through  III  each  shall  consist 
of  four  directors,  who  shall  be  general 
partners  or  officers  of  participants 
("Participant  Directors').  Class  IV  shall 
consist  of  ten  directors,  eight  of  whom 
shall  be  nominees  of  NSCC 
("Shareholder  Directors"),  another  of 
whom  shall  be  the  President  of  ISCC, 
and  another  of  whom  shall  be  another 
officer  of  ISCC  (the  "Management 
Directors").  NSCC  may  designate  one  of 
the  eight  Shareholder  Directors  for 
election  by  the  Board  of  Directors  of 
ISCC  as  Vice-chairman  of  ISCC.  unless 
the  Board  of  Directors  determines  that 
another  director  shall  hold  such  office."° 
Individuals  are  nominated  to  serve  on 
the  Board  of  Directors  either  by  the 
Nominating  Committee  or  by  participant 
petition.  A  Nominating  Committee  will 


'•  The  Act  does  not  define  fair  representation  or 
set  up  particular  standards  of  representation. 
Instead,  it  provides  that  the  Commission  must 
determine  whether  the  rules  of  the  deanng  aginr.y 
regardii>g  the  manner  in  which  decisions  are  made 
give  fair  voice  lo  participants  as  well  as  lo 
shareholders  in  the  selection  of  directors  and  the 
administration  of  its  affairs.  With  respect  to 
providing  participants  with  a  meaningful 
opportunity  lo  be  represented  in  the  selection  of  the 
board  of  directors  and  the  administration  of  Ihe 
clearing  agency's  affairs,  the  Standards  counsel  that 
each  clearing  agency's  procedures  be  evaluated  on 
a  case-by -case  basis,  siee  Standards  Release,  supra 
note  11,  45  FR  at  41923. 

'•  ISCC  Bylaws.  Article  U.  secUon  2.1. 

•0  ISCC  Shareholder  Agreement  section  i 
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nominate  candidates  for  the  Board.*' 
The  Nominating  Committee  will  be 
divided  into  two  classes  to  provide  for 
the  staggering  of  the  terms  of  Committee 
members  so  that  new  members  will  be 
seated  on  the  Nominating  Committee 
each  year.  Participants  may  nominate 
directly  individuals  for  seats  on  either 
the  Board  of  Directors  or  on  the 
Nominating  Committee  by  submitting  to 
ISCC's  Corporate  Secretary  a 
nominating  petition  signed  by  the  lesser 
of  5%  of  the  number  of  participants  or  15 
participants. 

Upon  the  submission  of  a  slate  of 
candidates  by  the  Nominating 
Committee.  NSCC  as  sole  shareholder, 
shall  elect  those  candidates  to  be  the 
participant  directors.  If  a  participant 
submits  a  nomination  for  a  participant 
director,  ISCC's  Secretary  shall  mail 
ballots  to  participants  listing  the  names 
of  all  candidates,  and  participants  may 
vote  on  the  candidates."  NSCC  has 
agreed  to  vote  its  shares  to  elect  as 
participant  directors  those  candidates 
who  receive  the  highest  number  of 
votes.*' 

ISCC  has  requested  an  exemption 
from  section  17A(b)(3)(C)  of  the  Act  to 
permit  NSCC  to  retain  voting  control  on 
ISCC's  Board  of  Directors  until  the 
earlier  of:  (1)  the  time  ISCC  has  25  active 
participants;  or  (2)  1992.**  Currently, 
ISCC  has  12  participants,  including  two 
foreign  financial  institutions.  Of  these, 
only  4  participant  members  are  active 
users  of  the  ISCC/ISE  link,  ISCC's  most 
active  link.  ISCC  therefore  does  not 
believe  that  it  currently  has  a 
meaningful  participant  base. 

The  Commission  agrees  that  ISCC 
does  not  yet  have  a  meaningful 


•■  Section  2A(H)  at  the  Shareholder  Agreement 
•tatea  thai  the  membera  of  the  Nominating 
Committe*  for  the  yean  1987.  igsB.  and  1969  thall 
be  the  memben  of  the  Board  of  Ita  parent 
corporatton,  NSCC.  A  new  Nominating  Committee 
will  be  conatiluted  Immediately  follo«ving  each 
annual  meeting.  Beginning  In  1980  (and  continuing 
throughout  all  succeeding  years)  the  Nominating 
Committee  thall  be  composed  of  seven  members, 
divided  into  two  classes.  The  initial  members  of 
Class  I  will  serve  for  one  year  and  the  initial 
members  of  Class  U  will  serve  for  two  years.  After 
the  initial  members  of  Class  I  have  been  replaced, 
all  subsequent  members  will  serve  two  year  terms. 

**  A  (Mrticipant's  voting  rights  are  determined  in 
accordance  with  a  formula  based  on  ISCC  usage. 
This  formula  slates  that  each  participant  shall  be 
entitled  to  the  total  of  one  vote  for  each  ten  dollara 
of  average  monthly  fee  payable  or  paid,  by  the 
participant  to  ISCC  during  the  twelve  month  period 
ending  on  the  last  day  of  the  second  month  prior  to 
the  date  of  determination  by  ISCC  of  the  number  of 
votes  lo  which  each  participant  is  entitled, 
multiplied  by  the  number  of  persons  to  be  elected 
Participant  Directors. 

*'  ISCC  Shareholder  Agreement,  section  2. 

**  See  letter  from  Robert  |.  Woldow.  Executive 
Vice  President  and  General  Counsel.  NSCC  to 
Jonathan  Kallman,  Assistant  Director,  SFC, 
undated,  received  March  30. 1980. 


participant  base  that  requires  the 
protections  of  the  fair  representation 
provisions  of  the  Act.  If  only  a  small 
number  of  participants  were  able  to  use 
the  provisions  for  nomination  of  Board 
of  Directors  and  Nominating  Committee 
members,  each  participant  may  have 
inordinate,  and  unintended  control  of 
the  nominations  and  voting.  Moreover, 
NSCC  has  a  substantial  interest  in 
controlling  ISCC's  Board  of  Directors  in 
the  present  circumstances  because  of 
the  financial  risk  NSCC  faces  on  ISCC's 
behalf.  As  part  of  the  ISCC/ISE 
agreement,  NSCC  has  guaranteed 
ISCC's  obligations  to  ISE  arising  out  of 
that  link.  The  ISCC  clearing  fund, 
composed  of  contributions  from 
members  based  on  use  of  ISCC  services, 
currently  is  the  only  source  of  funds 
ISCC  has  to  meet  those  obligations. 
Until  ISCC  has  a  greater  number  of 
participants  actively  using  its  services 
and  contributing  to  the  clearing  fund,  the 
clearing  fund  will  remain  at  a  minimal 
level  and  not  serve  as  a  substantial 
buffer  to  NSCC.  Thus,  until  an  effective 
buffer  in  the  form  of  a  more  substantial 
clearing  fund  or  other  measure  is 
adopted,  NSCC  has  an  interest  in 
continuing  to  exercise  appropriate 
control  over  ISCC  and  its  affairs. 

The  Commission  has  determined  to 
exempt  ISCC  from  section  17A(b)(3)(C) 
of  the  Act,  and  thus  to  permit  ISCC  and 
NSCC  to  waive  the  participant 
nomination  and  voting  provisions  in  the 
Shareholder  Agreement,  for  a  period  of 
18  months,  which  is  the  duration  of 
ISCC's  temporary  registration.** 

The  Commission  Qnds  that  such 
exemption  is  consistent  with  the  public 
interest,  the  protection  of  investors,  and 
the  purposes  of  section  17A,  including 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
the  safeguarding  of  securities  and  funds. 

The  Commission  will  review  the  need 
for  the  exemption  within  the  18-month 
period.  In  addition,  should  the  number 
of  ISCC  active  participants  or  the 
amount  of  ISCC's  clearing  fund 
materially  change  before  the  end  of  the 
18  month  period,  the  Commission,  by 
order,  may  modify  or  terminate  the 
exemption  within  the  18  month  period. 

3.  Competition 

Section  l7A  of  the  Act  directs  the 
Commission  to  have  due  regard  for  the 
maintenance  of  fair  competition  among 
brokers,  dealers,  clearing  agencies,  and 


*'  ISCC  has  represented  thai  notwithstanding  the 
exemption.  Participant  Directors  at  all  times  will 
comprise  at  least  40%  of  the  ISCC  Board  of 
Directors.  See  letter  from  Karen  L  Saperstein. 
Associate  General  Counsel,  ISCC.  to  Sandy  Sciole. 
Special  Counsel.  SEC  dated  May  9, 1980. 


transfer  agents.  Section  17A(b)(3)(l) 
provides  that  a  clearing  agency's  rules 
do  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purpose  of  the  Act.  As  discussed  below, 
the  Commission  believes  that  ISCC's 
rules  and  its  registration  as  a  clearing 
agency  will  not  impose  any 
inappropriate  burdens  on  competition. 

irhe  Commission  believes  that  ISCC's 
services  can  make  efficient,  automated 
processing  available  to  a  wide  universe 
of  institutions  by  decreasing  the  need 
for  each  institution  to  develop  its  own 
in-house,  decentralized  processing 
systems  and  reducing  personnel  and 
other  expenses  associated  with 
transaction  processing.  ISCC's  rules 
permit  a  wide  range  of  financial 
institutions  to  apply  for  membership. 

The  Commission  believes  that  ISCC's 
registration  will  not  result  in  any 
inappropriate  burdens  on  competition 
on  banks  or  other  entities  providing 
clearing  services.  Institutions  conducting 
trades  in  foreign  seciuities  may  continue 
to  use  the  methods  they  used  prior  to 
ISCC's  establishment  to  clear  and  settle 
these  trades. 

4.  Fees 

Section  17A(b)(3)(D)  of  the  Act 
requires  a  clearing  agency's  rules  to 
allocate  equitably  among  participants 
reasonable  fees,  dues,  and  other 
charges.  Section  17A(b)(3)(E)  also 
provides  that  clearing  agency  rules  not 
impose  any  schedule  of  prices,  or  fix 
rates,  for  services  rendered  by 
participants.  The  Commission's  staff  has 
reviewed  ISCC's  fee  schedule  and  found 
each  service  fee  to  be  allocated 
equitably  among  participants  using  that 
service.  Moreover,  ISCC's  rules  do  not  in 
any  manner  impose  prices  or  fix  rates 
for  services  provided  by  its  participants. 
Accordingly,  the  Commission  believes 
that  ISCC's  rules  and  fees  are  consistent 
with  the  above  statutory  standards. 

V.  CondusioDS  and  Determinations 

The  Commission  has  reviewed  ISCC's 
application  for  registration  as  a  clearing 
agency  pursuant  to  Sections 
17A(b)(3)(A),(B),  and  (D)  through  (I)  and 
19(a)(1)  of  the  Act  and  ISCC's  request 
for  exemption  from  section  17A(b)(3)(C) 
of  the  Act  pursuant  to  Rule  17Ab2-l 
thereunder.  After  reviewing  ISCC's 
application  for  registration,  the 
Commission  has  determined  that  ISCC 
is  so  organized  and  has  the  capacity  to 
be  able  to  facilitate  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  for  which  it  is 
responsible  and  to  safeguard  funds  in  its 
custody  or  control  or  for  which  it  is 


responsible;  to  Gom|riy  with  the        '' 
provisions  of  the  Act  and  the  rules  and 
regulations  thereunder  to  enforce 
compliance  by  its  participants  with  the 
rules  of  the  clearing  agency;  and  to  carry 
out  the  purposes  of  section  17A. 

The  Commission  also  has  determined 
that,  in  accordance  with  section 
17A(bK3)(F)  of  the  Act  the  ISCC  rules 
are  designed  to  promote  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions;  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
ISCC  or  for  which  it  is  responsible:  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  securities 
transactions;  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  national 
system  for  the  proii^)t  and  accurate 
clearance  and  settlement  of  securities 
transactions;  to  prevent  unfair 
discrimination  in  the  admissi(Mi  of 
participants  or  among  participants  in  the 
use  of  ISCC;  and.  in  general,  to  protect 
investors  and  the  public  interest.  In 
addition,  the  Commission  has 
determined  that  ISCC's  rules  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
participants;  do  not  impose  any 
schedule  of  prices,  or  fix  rates  or  other 
fees,  for  services  rendered  by  its 
participants;  provide  for  appropriate 
discipline  of  participants  for  violation  of 
any  provision  of  ISCC's  rules  by 
expulsion,  suspension,  limitation  of 
activities,  functions  and  operations, 
fines,  censure,  or  any  other  fitting 
sanction:  provide  a  fair  procedure  with 
respect  to  the  disciplining  of 
participants,  the  denial  of  participation 
to  any  person  seeking  participation 
therein,  and  the  prohibition  or  limitation 
by  ISCC  of  any  person  with  respect  to 
access  to  services  offered  by  the 
clearing  agency;  and  do  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

With  regard  to  ISCC's  request  for  a 
temporary  exemption  from  section 
17A(b)(3)(C)  of  the  Act.  the  Commission 
believes  it  is  appropriate  to  temporarily 
exempt  ISCC  from  the  fair 
representation  requirements  as 
embodied  in  the  provision  for  direct 
participant  nomination  of  Board  of 
Directors  candidates  found  in  ISCC's 
Shareholder  Agreement  with  NSCC.  The 
Commission  finds  that  such  exemption 
is  consistent  with  the  public  interest,  the 
protection  of  investors,  and  the  purposes 
of  section  17A.  The  Commission 
reserves  the  right  to  modify,  by  order 
(including  such  orders  as  the 
Commission  may  issue  under  section 
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19(b)  of  the  Act),  the  terms  and  scope  of 
the  exemption  irom  the  fair 
representation  requirements,  if  it 
determines  such  modification  is 
appnq)riate  for  the  protection  of 
investors  or  in  the  public  interest. 

It  is  therefore  ordered  Pursuant  to 
sections  17A(b)(2)  and  19(a)  of  the  Act, 
that  ISCC's  temporary  registration  be, 
and  it  hereby  is.  granted  for  a  period  of 
18  months,  and  that  ISCC  is  hereby 
granted  an  exemption  from  the  fair 
representation  standard  in  section 
17A(b)(3)(C)  of  the  Act,  to  be  effecUve 
for  a  period  not  to  exceed  18  months. 

By  the  Cotnmissian. 
)oimI1md  G.  Katz, 
Secretary. 

Dated  May  12. 1980. 

[FR  Doc.  89-12011  Filed  5-18-89: 8:45  am] 
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Self -Regulatory  Organizations; 
Government  SecuiiUee  Cleartng  Corp4 
FIHng  of  Proposed  Rule  Ctiange 

May  12. 1988^ 

In  the  matter  of:  (1)  Amendments  to 
Goveniment  Securities  Clearing 
Corporation's  ("GSCC")  Rule  1  (Definitions), 
and  (2)  adoption  of  new  Rules  11  (Netting 
System),  12  (Secmities  Settlement),  and  13 
(Funds-Only  Settlement). 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  May  12. 1989,  GSCC  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  IB  below, 
which  Items  have  lieen  prepared  by 
GSCC  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rules  changes  from  interested 
persons. 

I.  Self-Rflgulatory  Organisation's 
Statement  of  the  Terms  and  Substance 
of  the  Proposed  Rules  Changes 

The  proposed  rules  changes  would 
modify  GSCCs  Rules  as  stated  in 
Section  IIA  below. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpiose  of.  and 
Statutory  Basis  for.  the  Proposed  Rules 
Changes 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rules  changes  and  discussed 
any  comments  it  received  on  the 
proposed  rules  changes.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
GSCC  has  prepared  summaries,  set  forth 


in  section  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rules 
Changes 

(a)  The  purpose  of  the  proposed  rules 
changes  is,  in  conjimction  with  other 
rules  changes  pending  Commission 
approval  to  establish  the  legal 
framework  for  the  Netting  System  that 
GSCC  proposes  to  implement  to  provide 
a  netting  service  for  certain  of  its 
Members. 

New  Rule  11  (Netting  System) 
provides  for  the  establishment  of  a 
Netting  System  for  aggregating  and 
matching  offsetting  obligations  resulting 
imm  trades  made  by  Neeting  Members 
in  eligible  netting  securities,  which 
trades:  (1)  Have  been  compared,  (2) 
have  not  been  settled.  (3)  have  not 
previously  failed  to  settle,  and  (4)  have 
not  been  excluded  by  GSCC  fitim  the 
net.  Each  business  day.  GSCC  will 
calculate  and  report  to  Netting  Members 
each  net  settlement  position  that  they 
have  in  an  eligibile  netting  security, 
including  net  settlement  positions  that 
are  open  afier  having  failed  to  settle  on 
a  previous  business  day:  for  each  such 
position,  the  member  is  either  obligated 
to  deliver  securities  to  GSCC  or  is 
obligated  to  receive  securities  from 
GSCC  (alternatively,  the  member  may 
have  a  fiat  positicm). 

The  establishment  of  net  settlement 
positions  for  trades  of  a  Netting  Member 
in  eligible  netting  securities  will  be  done 
by  GSCC  by  calculating  the  difference 
between  the  par  value  amounts  of  each 
purchase  and  sale  of  an  eligible  security. 
Resulting  Netting  Member  deliver  and 
receive  obligations  to  and  from  GSCC 
will  be  allocated  by  GSCC  on  a  random 
basis  to  Netting  Members  with 
corresponding  receive  and  deliver 
obligations. 

The  obligation  of  a  Netting  Member  to 
deliver  or  receive  securities  will  be  fixed 
at  the  time  that  GSCC  makes  available 
its  report  detailing  netted  positions;  at 
that  time,  all  deliver  and  receive 
obligations,  and  related  payment 
obligations,  that  were  created  by  the 
Member's  netted  trades  are  terminated 
and  replaced  by  deliver,  recieve,  and 
payment  obligations  to  GSCC  as  created 
by  the  net.  Every  delivery  and  receipt  by 
a  Netting  Member  to  and  from  GSCC 
will  be  done  against  simultaneous 
payment  at  a  uniform  System  price 
established  by  GSCC  each  business  day 
for  each  eligible  netting  security; 
accrued  interest  from  the  contractual 
settlement  date  to  the  acuta!  settlement 
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date  will  be  encompassed  in  the 
settlement  price. 

Absent  a  situation  involving  the 
insolvency  of  a  Netting  Member,  GSCC 
will  not  be  obligated  to  deliver  to  a 
Netting  Member  securities  that  have  not 
yet  been  delivered  to  it;  its  obligation  to 
re-deliver  such  securities  to  a  receiving 
Member  will  not  arise  until  a  sufHcient 
number  of  like  securities  have  been 
delivered  to  it.  Fails  wUI  not  be  netted 
with  other  fails  or  with  new  trades; 
rather,  they  will  be  maintained  on  an 
independent  basis  until  settled. 

New  Rule  12  (Securities  Settlement) 
provides  that  securities  deliveries  and 
receipts  by  GSCC  and  by  Netting 
Members  must  be  made  through  clearing 
banks  designated  by  each  that  have 
access  to  FedWire.  Netting  Members 
will  be  obligated  to  appropriately 
instruct  their  clearing  banks  to  make 
securities  movements  on  their  behalf, 
and  the  Members  will  be  responsible  for 
any  failure  of  their  clearing  bank  to  act 
appropriately  on  their  behalf  as  regards 
settlement  of  netted  positions. 

If  GSCC  incurs  costs  as  the  result  of 
having  to  finance  a  securities  position, 
such  costs  will  be  shared  on  a  equal 
basis  by  all  Netting  Members;  however, 
if  the  Board  finds  mat  a  Member  has 
frequently  caused  GSCC  to  incur 
financing  costs,  without  good  cause, 
such  Member  may  be  obligated  to 
assume  the  entire  amount  of  any  costs 
to  GSCC  that  are  caused  by  ito 
deliveries.  Partial  deliveries  may  be 
accepted  by  GSCC  but  only  if  the 
receiving  Member  consents  to  an 
equivalent  partial  deUvery  to  it  A 
Netting  Member  must  accept  from  GSCC 
at  the  appropriate  price  all  securities 
deliveries  to  it;  if  it  fails  to  do  so.  it  will 
be  obligated  to  pay  for  all  resultant 
cosU  to  GSCC.  GSCC  will  have  no 
obligation  to  accept  securities 
improperly  delivered  to  it.  and  a 
Member  making  an  improper  delivery  to 
GSCC  will  be  obligated  to  pay  for  any 
costs  incurred  by  GSCC  as  a  result 
thereof. 

New  Rule  13  (Funds-Only  Settlement] 
provides  that,  on  each  business  day, 
each  Netting  Member  shall  either  pay  to 
GSCC  or  collect  from  GSCC  a  net  total 
funds-only  settlement  amount  comprised 
of  the  following  components  (all  but  one 
of  which — fees  owing  to  GSCC — may, 
on  any  particular  business  day,  be  either 
a  credit  or  a  debit  amount  for  the 
Member):  (1)  With  regard  to  every  net 
settlement  position,  a  mark-to-market 
adjustment  that  includes  accrued 
interest  (2)  with  regard  to  fail  net 
settlement  positions  that  have  remained 
open  on  a  coupon  payment  date  or  on  a 
maturity  date  for  the  underlying 
securities,  a  coupon  adjustment 


payment  and  a  redemption  adjustment 
payment  respectively.  (3)  with  regard  to 
any  settlement  made  at  other  than  the 
appropriate  System  value,  a  clearance 
di^erence  amount  (4)  adjustments  to  a 
Netting  Member's  cash  deposits  to  the 
Clearing  Fund  or  other  cash  collateral. 
(5)  fee  amounts  owing  to  GSCC.  and  (6) 
other  miscellaneous  adjustments.  An 
exception  is  provided  for  Netting 
Members  that  are  Inter-Dealer  Brokers; 
they  are  not  obligated  to  make  mark-to- 
market  payments  or  coupon  adjustment 
payments  (and  are  not  entitled  to  collect 
such  payments]  until  there  occurs 
settlement  of  the  net  settlement 
positions  from  which  these  adjustments 
arise. 

All  payments  and  collections  of  funds- 
only  settlement  amounts  must  be  done 
through  depository  institutions  acting  on 
behalf  of  Netting  Members  and  GSCC.  If 
a  Netting  Member  is  obligated  to  make 
payment  of  a  funds-only  settlement 
amount  to  GSCC  on  a  business  day.  it 
must  do  so  by  10:00  a.m.  on  such  day; 
GSCC  must  make  payment  of  funds-only 
settlement  amounts  owing  to  Netting 
Members  on  a  particular  business  day 
by  11:00  a.m.  on  such  day.  The 
obligation  of  GSCC  to  pay  a  funds-only 
settlement  amount  to  a  Netting  Member 
is  not  contingent  upon  the  collection  by 
GSCC  of  any  funds-only  settlement 
amounts  from  any  Member. 

(b)  The  proposed  rules  changes  will 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  for  which  GSCC  is 
responsible  and  are.  therefore, 
consistent  with  the  requirements  of  the 
Securities  Exchange  Act  of  1934.  as 
amended,  and  the  rules  and  regulations 
thereunder  applicable  to  self-regulatory 
organizations. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rules  changes  will  have  an 
impact  on.  or  impose  a  burden  on. 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rules 
changes  have  not  yet  been  solicited 
from  all  Members.  Members  will  be 
notified  of  the  rule  filing,  and  comments 
will  be  solicited,  by  an  Important 
Notice.  GSCC  will  notify  the  Securities 
and  Exchange  Commission  of  any 
written  comments  received  by  GSCC. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rules  Changes  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
commimications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fit)m  the  public  in 
accordance  with  provisions  of  5  U.S.C. 
552.  will  be  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Section.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  Number  SR-GSCG- 
89-7  and  should  be  submitted  by  June  9. 
1989. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autliority 
lonathan  G.  Kalz. 
Secretary. 
(PR  Doc.  S»-12012  Filed  5-18-89;  8:45  am] 
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[34-26S16,  GSCC-89-41 

Self-Regulatory  Organization;  Filing  of 
Proposed  Rule  Change  by 
Qovemment  Securities  Clearing  Corp. 

May  12, 1989. 

In  the  matter  of  (1)  amendments  to 
Government  Securities  Clearing 
Corporation's  ("GSCC")  Rule  1  (DeHnitions) 
and  Rule  2  (Members),  and  (2)  adoption  of 
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Rule  IS  (Financial  Responsibility  and 
Operational  Capability  Standards). 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  April  27. 1989.  GSCC  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I.  n,  and  III  below, 
which  Items  have  been  prepared  by 
GSCC  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rules  changes  bom  interested 
persons. 

I.  Self-Regulatory  Organizatim's 
Statement  of  the  Terms  and  SulMtance 
of  the  Proposed  Rules  Changes 

The  proposed  rules  changes  would 
modify  GSCCs  Rules  as  stated  in 
section  n  A. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Puipiose  of,  and 
Statutory  Basis  for,  the  Prtqiosed  Rules 
Changes 

In  its  filing  with  the  Commission. 
GSCC  included  statements  concerning 
the  purpose  of.  and  basis  for.  the 
proposed  rules  changes  and  discussed 
any  comments  it  received  on  the 
proposed  rules  changes.  The  text  of 
these  statements  may  be  exmnined  at 
the  places  specified  in  Item  IV  below. 
GSCC  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  purpose  of  the  proposed  rules 
changes  is.  in  conjunction  with  other 
rules  changes  that  will  be  filed  for 
Conunission  approval  in  the  near  future, 
to  establish  the  legal  framework  for  the 
Netting  System  that  GSCC  plans  to 
implement  to  provide  a  netting  service 
for  certain  of  its  members. 

Current  Rule  2  (Members)  would  be 
revised  to  establish  three  distinct 
categories  of  members:  members  of  the 
Comparison  System  (defined  as 
"Comparison-Only  Members"), 
members  of  both  the  Comparison 
System  and  the  Netting  System  (defined 
as  "Netting  Members"),  and  Clearing 
Agent  Bank  Members.  A  person  would 
qualify  to  apply  to  become  a 
Comparison-Only  Member  if  it  is  (1)  A 
broker  or  dealer  that  has  registered  or 
given  notice  under  the  Government 
Securities  Act  of  1986,  (2)  a  clearing 
agent  bank  that  is  obligated  to  GSCC  on 
behalf  of  a  non-member,  or  (3)  any  other 
entity  that  demonstrates  to  the  Board 


that  its  business  and  capabilities  are 
such  that  it  could  reasonably  expect 
material  benefit  from  direct  access  to 
GSCCs  services. 

A  person  would  quaUfy  to  apply  to 
become  a  Netting  Member  if  it  satisfied 
the  requirements  of  either  category  (1) 
or  category  (2)  above  and.  at  the  time  of 
becoming  a  member  of  the  Netting 
System,  it  will  have  been  a  Comparison- 
Chily  Member  for  at  least  six  months, 
unless  this  requirement  is  waived  by  the 
GSCC  Board.  Any  clearing  agent  bank — 
defined  to  mean  a  member  of  the 
Federal  Reserve  System  that  is  regularly 
engaged  in  the  business  of  providing 
Government  securities  clearance 
services  to  GSCC  members  and  that 
will,  upon  GSCCs  request  and  under 
mutually  agreeable  terms,  provide 
clearing  services  to  GSCC— is  eligible  to 
apply  to  become  a  Clearing  Agent  Bank 
Member.  Only  Comparison-Only  and 
Netting  Members  would  be  entitled  to 
participate  in  the  Comparison  System 
service,  and  only  Netting  Members 
would  be  entitled  to  participate  in  the 
Netting  System  service. 

The  proposed  revisions  to  Rule  2 
further  provide  that  an  application  to 
become  any  type  of  member  would  first 
be  reviewed  by  the  Membership  and 
Standards  Committee,  which  would 
recommend  approval  or  disapproval  of 
the  application  to  the  full  GSCC  Board. 
The  Board  would  approve  a  membership 
application  only  upon  a  determination 
that  the  applicant  meets  the  standards 
of  financial  responsibilify  and 
operational  capabilify  set  forth  in  the 
new  Rule  15.  Comparison-Only 
Members  and  Netting  Members  would 
be  required  to  give  at  least  ten  days' 
written  notice  to  GSCC  before  electing 
to  terminate  their  membership. 

New  Rule  15  (Financial  Responsibility 
and  Operational  Capability  Standards) 
provides  identical  financieJ 
responsibilify  and  operational  capability 
standards  for  applicants  to  become 
Comparison-Only  Members  and 
Clearing  Agent  Bank  Members.  Such 
applicants  must:  (1)  Have  satisfactory 
operational  capability,  personnel, 
accounting  systems,  and  internal 
procedures  to  sufficiently  handle 
transactions  and  communicate  with 
GSCC  as  may  be  required,  (2)  be  able  to 
make  any  anticipated  fee  payments,  (3) 
be  in  compliance  with  the  minimum 
capital  requirements  of  their  designated 
examining  authorify  or  appropriate 
regulatory  agency,  (4)  not  be  subject  to 
an  order  of  statutory  disqualification  or 
an  order  of  similar  effect  issued  by  a 
banking  authority,  and  (5)  not  have 
triggered  one  or  more  disqualification 


criteria — including  the  applicant  being 
subject  to  a  condition  that  would  require 
it  to  be  placed  on  surveillance  status  if  it 
were  already  a  member  (The  conditions 
under  which  a  member  will  be  placed  on 
surveillance  status  by  GSCC  will  be  set 
forth  in  GSCC  Rule  4  (Clearing  Fund  and 
Loss  Allocation],  which  will  be  filed 
with  the  Commission  for  its  approval  in 
the  near  future).  Admission  to  become  a 
Netting  Member  would  require  a  Board 
determination  that  the  applicant:  (1) 
Continues  to  meet  the  requirements  for 
admission  as  a  Comparison-Only 
Member,  (2)  will  have  sufficient 
financial  abilify  to  make  anticipated 
required  deposits  to  GSCCs  Clearing 
Fund  in  a  timely  manner,  (3)  satisfies 
certain  minimum  capital  requirements, 
and  (4)  has  an  established,  profitable 
business  history  of  at  least  six  months. 

Rules  2  and  15  provide  the  Board  with 
discretion,  in  applying  these  standards, 
to  impose  greater  requirements,  to 
determine  that  one  or  more  of  such 
standards  as  applied  to  a  particular 
applicant  is  unduly  or 
disproportionately  severe,  or  to 
determine  that  GSCC  does  not  at  the 
time  of  consideration  of  the  application, 
have  adequate  capability  to  admit  the 
apphcant. 

Rule  15  provides  that  an  existing 
member  must  maintain  certain 
"continuance"  standards,  including 
maintaining  the  relevant  standards  and 
qualifications  for  admission  to 
membership  and  not  violating  any 
GSCC  rule  or  procedure. 

With  regard  to  Rule  1  (Definitions), 
various  definitions  have  been  revised  or 
added  to  take  into  account  the  revisions 
to  current  Rule  2  and  the  addition  of 
Rule  15. 

(b)  The  proposed  rules  changes  will 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  for  which  GSCC  is 
responsible  and  are,  therefore, 
consistent  with  the  requirements  of  the 
Securities  Exchange  Act  of  1934.  as 
amended,  and  the  rules  and  regulations 
thereunder  applicable  to  self-regulatory 
organizations. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rules  changes  will  have  an 
impact  on,  or  impose  a  burden  on, 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rules 
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changes  have  been  aohcited  from  all 
Member*;  no  written  comments  have 
been  received  to  date.  Members  will  be 
notified  of  the  rule  filing,  and  conmientB 
will  again  be  aolictted,  by  an  Important 
Notice.  GS(X;  will  notify  the  Secmities 
and  Exchange  Commission  of  any 
written  comments  received  by  GSCC. 

in.  Date  of  Bfectiveinst  of  the 
Praposed  Rule  Change  and  "nnring  for 
ComnUsaiaQ  Action 

Within  35  days  of  the  date  of 
publication  of  ^is  notice  in  the  Federal 
Register  or  within  such  longer  period:  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  seff-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  te  determine 
whether  the  prapoead  rale  tdunge 
shoold  be  dfaappsoved. 


iV. 


Interested  persons  are  invited  to 
submit  writton  data,  views  and 
arguments  oanaemtaig  the  Tureguiiig, 
PersoM  mekfaig  writlgu  sdhmisiions 
should  file  six  coptas  Iheiaof  with  tlte 
Secretary.  Securities  and  Cxdiange 
Commission.  450  nfft  Street  NW., 
Washington.  DC  20646.  Copies  of  tiie 
submiaaion,  all  sobeeqnent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  4iat  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  Ae  proposed 
rule  change  between  ihe  Commission 
and  any  person,  other  ttian  those  'Oiat 
may  be  withheld  from  the  public  in 
accordance  with  provisions  of  5  U.S.C. 
552.  win  be  avaUable  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  SecUon.  450  Fifth  Street  NW„ 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  tiie  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  SR-GSCC-00-4  and 
should  be  submitted  by  June  9, 1980. 

For  the  Conuniision  by  the  Diviaion  of 
Marlcet  ReguUtiona.  punuant  to  delegated 
authority. 

loMikuiCXalK. 
Secretary. 

(FR  Doc  a»-U013  Piled  S-lfr-SS;  8«  am] 
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[34-lM1t.  OOOC  08  01 


Self  Reoulatory  OsgankaHana;  ming 
of  Proposed  Rule  Chanfeby 
Qovemmant  Sactirttiee  Clearing  C«rp. 
Relating  to  Ceasing  To  Aol  for  a 
Member  and  Inaolvenqr  of  .a  Member 

May  IS.  1969. 

Pursuant  to  section  19(b)(ll  of  fte 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)tl),  notice  is  hereby  given 
^at  on  May  5, 1889,  GSCC  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rules  dhanges  as  described 
in  Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  GSCC.  The 
Commission  is  ptiblishing  this  notice  to 
solicit  comments  on  the  jnoposed  rules 
changes  from  interested  persons. 

L  SelHtogaletaiy  OipiaJsatJae's 
Sliilaiiwaieflfae  Teaaa  JodBubeiaMe 
of  the  ftapeaeri  Koha  Changes 

Hie  proposed  rules  changes  would 
modify  CSOCs  Rules  4is  stated  in 
section  II  A. 

n.Self< 

Stateaaantaflhe 

StatutacgrBaaislat. 


In  its  filing  wiA  'tfie  Commission. 
GSGC  indttded  statements  concerning 
the  purpose  m,  and  trasis  for.  me 
proposed  nle  changes  and  discussed 
any  comments  it  received  on  Ate 
proposed  rule  dianges.  Hie  text  of 'Aese 
statements  maylw  examined  at  fte 
places  specified  in  Item  TV  below.  GSCC 
has  prepared  summaries,  set  fbrfli  in 
sections  (A),  (B),  and  fC)  below,  of  the 
most  significant  aspects  of  such 
statements 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Piupoee  of,  and 
Statutory  Basis  for,  the  Pressed  Mule 
Change. 

(a)  The  piupose  of  tiie  proposed  rule 
changes  is,  in  conjunction  with  otiier 
rule  changes  that  are  either  pendmg 
before  file  Commission  or  tiut  will  be 
filed  for  Commission  approval  in  the 
near  future,  to  establish  the  legal 
framework  for  the  Netting  System  that 
GSCC  plans  to  implement  to  provide  a 
netting  service  for  certam  of  its 
members. 

New  Rules  18  (Ceasing  to  Act  for  a 
Memlier)  and  20  [Insolvency  of  a 
Member]  provide  for  GSCC's  ceasing  to 
act  for  a  member  in  varying  manners 
and  under  differing -circumstances. 

Pursuant  to  Rule  18.  upon  provision  of 
notice,  GSCC  may  cease  to  act  for  a 
member,  either  generalfy  or  witii  respect 
to  a  particular  transaction  or 
transactions,  if  the  GSCC  Board 


determines  that  one  w  more  specified 
factors  exist  and  that  sucli  action  is 
appropriate  to  protect  GSCC  or  anotber 
member  or  to  facilitate  an  onierly 
settlement  process.  In  particular,  GSCC 
may  cease  to  act  for  a  member  if:  (1)  Hie 
member  has  failed  to  perform  an 
obligation  to  GSCC  or  has  materially 
violated  a  GSCC  rule  or  procedure  or 
agreement  witii  GSCC;  (?)  the  member 
has  failed  to  make  a  required  payment 
to  GSCC  on  a  limefy  basis;  t3]  ftie 
member  no  longer  is  in  compKance  wift 
the  admission  standards  that  would  be 
applicable  to  it  if  it  were  an  applicant; 
(4]  the  membtfiias  engaged  in  any  one 
of  several  specified  type*  of  nusconduct; 
(5]  the  member  is  in  or  is  approaching 
significant  financial  difiiculfy;  or  (6]  the 
GSCC  Board  has  reasonable^grotrnds  to 
believe  that  ceasing  to  act  is  necessary 
to  protect  GSCC  or  other  meaibers  or  to 
facilitate  the  oiderfy  perfrananoe  of 
CSCCs  services.  T^e  Board  setakis 
discretion  to  continue  to  act  for  a 
member  if  it  detetmiaas  that  contiBuing 
to  act  is  in  GSCC's  best  intafests. 

Upon  ceasing  to  act  for  a  i 
GSCC  will  jxomptly  fiott^  aach  i 
and  all  oAer  mossbeis  sf  <he  aatare  ef 
its  acti^  and  how  pendiag  asotless  end 
tmwsactione  iawdving  tiiat  sscB^ier  wiH 
be  afiecled.  GSOC  will  Iheaeafier 
decline  to  moaefk  ut  paeoess  data  widi 
jetgard  to  any  tnanaactian  teivfaioh  AuA 
member  is  a  party,  indeas  the  Board 
determines  otherwise  in  order  to 
promote  an  orderly  aettlement  process. 

Rule  20  governs  the  insolvency  of  a 
member.  A  member  will  be  tieated  as 
insolvent  if:  (1)  The  member  notffies 
GSCC  that  it  is  insolvent  or  unable  to 
perform  any  of  )ts  materiel  obligations, 
contracts,  or  agreements;  {Z)  tin  member 
is  determined  to  be  insolvent  by  6ie 
Board,  a  court,  or  any  appropriate 
examining  or  supervisory  autfiorify  or 
self-regalertory  orgahizetion;  (3)  the 
member  files  for  Teorganization  or  relief 
under  the  Bankruptcy  Code  or  other  law 
for  the  appointment  of  a  receiver, 
custodian,  Uquidator,  trustee,  or  similar 
legal  representative;  or  (4)  there  occurs 
any  of  a  number  of  specified  court 
actions  related  to  tfie  reorganization, 
liquidation,  or  dissolution  of 'fiie 
member.  Eadi  member  has  an 
affirmative  obligation  to  notify  GSCC  of 
its  insolvency;  a  member,  by  submitting 
to  GSCC  data  regarding  its  trades,  will 
be  deemed  to  represent  and  warrant 
that  it  is  not  insolvent. 

As  soon  as  practicable  after  it 
determines  that  an  event  of  insolvency 
has  occurred,  GSCC  -will  notify  M 
members  Of  the  treatment  of  a  member 
as  insolvent,  and  bow  pending  matters 
involving  that  member  will  be  affected. 


Upon  a  determination  that  a  member  is 
to  be  treated  as  insolvent:  (1)  If  there  is 
data  in  the  Comparison  System 
regarding  trades  of  the  insolvent 
member  that  have  not  been  compared, 
such  data  will  be  deleted  fitim  the 
Comparison  System.  (2)  if  there  is 
compared  data  regarding  trades  of  the 
insolvent  member  that  have  not  yet 
been  included  in  the  net,  sudi  data  will 
not  be  eligible  for  netting,  unless 
otherwise  determined  by  the  GSCC 
Board  in  order  to  promote  an  orderly 
settlement  process,  and  (3)  if  there  are 
outstanding  net  settlement  positions  of 
the  member,  they  will  be  closed  out 
after  GSCC  has  netted  them  (inclusive 
of  failed  positions)  to  a  final  net 
settlement  position  for  each  security. 
This  close-out  procedure  will  be  done 
promptly  unless  the  Board  determines 
that  die  immediate  close  out  of  positions 
in  security  might  promote  a  disorderly 
maricet  in  that  securify. 

(b)  The  proposed  nde  changes  will 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  for  which  GSCC  is 
responsible  and  are,  therefore, 
consistent  with  the  requirements  of  the 
Securities  Exchange  Act  of  1934.  as 
amended,  and  the  rules  and  regulations 
thereunder  applicable  to  self-regulatory 
organizations. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rules  changes  will  have  an 
impact  on,  or  impose  a  burden  on, 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  on  the  proposed  rules 
changes  have  not  yet  been  solicited 
from  members.  Members  will  be  notified 
of  the  rule  filing,  and  comments  will  be 
solicited,  by  an  Important  Notice.  GSCC 
will  notify  the  Securities  and  Exchange 
Commission  of  any  written  comments 
received  by  GSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  tiiis  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 


Federal  Register  /  Vol.  54.  No.  96  /  Friday.  May  19.  1989  /  Notices 


21705 


(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  ivritten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  tram  the  public  in 
accordance  with  provisions  of  5  U.S.C 
552,  will  be  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Section.  450  Fifth  Street  I*4W.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  number  SR-GSCC- 
89-6  and  should  be  sumbitted  by  June  9, 
1989. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonatluui  G.  Katz, 

Secretary. 

[FR  Doc.  69-12072  Filed  S-lB-89:  B:45  am] 
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[34-26820;  GSCC-a9-5] 

Self-Regulatory  Organizations;  Notice 
of  Hiing  of  Proposed  Rule  Change  by 
Government  Securities  Clearing  Corp. 
Relating  to  Definitions  and  Clearing 
Fund  and  Loss  Allocation 

May  15. 1989. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  May  5, 1989,  GSCC  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rules  changes  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  GSCC  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rules 
changes  from  interested  persons. 


I.  Self-Regulatory  Organization'B 
Statement  of  the  Terms  and  SulMtance 
of  the  Proposed  Rules  Changes. 

The  proposed  rules  changes  would 
modify  GSCCs  Rules  as  stated  in 
Section  II  A. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rules 
Changes 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rules  changes  and  discussed 
any  comments  it  received  on  the 
proposed  nde  changes.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  GSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  tiie 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  purpose  of  the  proposed  rule 
change  is.  in  conjunction  with  other  rule 
changes  that  are  either  pending  before 
the  Commission  or  that  will  be  filed  for 
Commission  approval  in  the  near  future, 
to  establish  the  legal  framework  for  the 
Netting  System  that  GSCC  plans  to 
implement  to  provide  a  netting  service 
for  certain  of  its  members. 

New  Rule  4  provides  for  the 
establishment  by  GSCC  of  a  Clearing 
Fund,  to  which  each  Netting  Member 
(except  Inter-Dealer  Broker  Netting 
Members,  which  engage  only  in 
brokered  transactions)  would  contribute 
a  minimum  required  amount  (the 
"Required  Fund  Deposit").  The  greater 
of  $100,000  or  10  percent  of  each  Netting 
Member's  Required  Fund  Deposit  must 
be  in  cash,  up  to  a  maximum  cash 
requirement  of  $500,000.  The  amount  of 
the  Required  Fund  Deposit  would  be 
caluclated  based  on  a  formula  that 
measures  risk  exposure  to  GSCC  arising 
from  the  member's  securities  setUement 
activity  and  its  funds-only  settlement 
activity.  The  total  requirement  could  be 
increased  if  such  member  has  been 
placed  by  GSCC  on  sur\  eillance  status 
as  the  result  of  the  Member  experiencing 
an  event  or  condition  that  could 
materially  affect  its  financial  or 
operational  capability.  Inter-Dealer 
Brokers  would  have  no  Clearing  Fund 
deposit  obligation:  however,  they  would 
be  required  to  deposit  $100,000  in  cash 
plus  an  additional  $1.5  million,  which 
may  be  in  the  form  of  eligible  Treasury 
securities  or  letters  of  credit  deposited 
as  collateral  for  any  potential  liabilify. 


21706 


Federal  Register  /  Vol.  54.  No.  96  /  Friday.  May  m  1889  /  Notices 


A  Netting  Member's  obligation  to 
contribute  to  the  Clearing  Fund  may  be 
met  by  oaah  or,  except  for  the  minimum 
cash  requirement,  by  an  open  account 
indebtedness  fully  collateralized  by 
Treasury  securities  with  a  remaining 
maturity  of  one  year  or  less  (or  other 
Treasury  aecurfties  as  may  be  approved 
by  the  G9CC  Board)  or  letters  of  credit 
in  an  approved  form  and  issued  by  an 
approved  bank.  Letters  of  credit  may 
constitute  no  more  than  70  percent  of 
the  Required  Fund  Deposit  of  a  member, 
no  letters  of  credit  bon  an  afiiliate  of  a 
member  will  be  aooepted  from  that 
member.  No  man  than  20  percent  of  all 
letters  of  credit  in  the  Fund  may  be  Snm 
any  one  issuing  bank,  unless  tiite  G9CC 
Board  determines  a  higher  amount  to  be 
appropriate.  No  hairout  will  be  taken  on 
Treasury  securities  {except  that,  if  the 
CSCC  Board  determines  Treasury 
securities  with  a  remaining  maturity  of 
greater  than  one  year  to  be  acceptable 
as  Clearing  Fund  collateral  an 
appropriate  hairctit  will  be  taken  based 
on  die  type  of  security),  and  a  1  percent 
haircut  will  be  taken  on  letters  of  credit. 

Hie  Qearing  Fund  would  be  used  to 
cover  (1)  leases  arising  from  the  default 
of  a  member.  (2)  losses  arising  from 
clearance  and  settlement  activity  other 
tlian  from  a  member  default,  and  (9) 
financing  obUgations  «if  G8CC  biddent 
to  its  baahieas.  If  a  loss  arises  from  Une 
insoWenc^  of  a  Netting  Member  (after 
the  close-out  of  4ie  insolvent  member's 
position  pursuant  to  Rule  20]  that  cannot 
be  covered  by  application  of  the 
member's  Clearii^  Fund  deposits,  to  the 
extent  audi  loaa  is  allocated  to  diiect. 
non-brokered  transactions,  the  loss  will 
be  absorbed  fully  by  all  Netting 
Members,  other  than  Inter-Dealer 
Brokers,  pro  rata  based  on  the  activity 
of  each  such  member  with  the  insolvent 
member  for  settlement  on  the  day  of 
defauh.  To  the  extent  that  such  loss  is 
allocated  to  brokered  transactions,  10 
percent  irf  such  loas  will  be  assessed  to 
Inter-Dealer  Brokers  as  a  group,  on  an 
equal  basis  irrespective  of  activity  with 
the  insolvent  member,  up  to  a  maximum 
per  eadi  such  Broker  of  $1.6  million  per 
calendar  year.  The  balance  of  any  such 
ioss  will  be  allocated  to  ail  other  Netting 
Members,  pro  rata,  based  on  the  trading 
activity  of  each  such  member  with  the 
insolvent  member. 

With  respect  to  a  loas  arismg  other 
than  from  flie  insolvency  of  a  Netting 
Member,  the  retained  earnings  of  GSCC 
would  first  be  appHed,  with  a  minhnum 
oi  25  percent  being  applied,  ff  ^e 
application  of  retained  earnings  does 
ftot  eliminate  such  loss,  up  to  50  percent 
of  die  firat  $100,000  in  cash  deposited  by 
each  Netting  Member  would  be  applied. 


Any  remaining  portion  of  the  loss  would 
be  satisfied  by  applying  the  balance  of 
each  Netting  idember's  Required  Fund 
Deposit  (or,  with  respect  to  an  Inter- 
Dealer  Broker,  the  collateral  it  deposits) 
pro  rata,  based  on  the  average  daily 
level  of  such  deposit  or  collateral  (with 
Inter-Dealer  Brokers  only  being  liatUe 
for  a  maximum  of  up  to  $1.6  million  per 
calendar  year  per  such  broker). 

For  any  type  of  loss,  if  a  member  is 
assessed  an  amount  above  its  required 
Fund  deposit,  it  would  be  able  to  elect  to 
terminate  its  membership  in  GSCC  and 
thereby  not  be  liable  for  any  amount 
above  its  required  Fund  deposit.  A 
member  that  elects  to  so  terminate  its 
membership  would  not  be  eligible  to 
apply  for  re-admission  to  membership  in 
the  Comparison  System  or  Netting 
System  until  it  paid  to  Q9CC  the  amoimt 
of  unpaid  assessment,  plus  interest  on 
that  amount. 

(b)  The  proposed  rule  changes  will 
promote  flbe  prompt  and  accurate 
clearanoe  and  settlement  of  securities 
transactions  for  which  GSCC  is 
responsible  and  arc  therefore, 
consistent  with  the  lequirements  off  the 
Securities  Exchange  Act  ef  193i.  as 
amended,  and  the  rules  and  regulations 
thereunder  applicable  to  self-regulatory 
organizations. 

B.  Self-Regulatory  Or^mization  's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rules  changes  will  have  an 
impact  on.  or  impose  s  burden  on. 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Reoerved  From 
Members,  Participants,  or  Others 

Comments  on  a  siunmary  of  the 
proposed  rules  changes  have  been 
solicited  from  all  Members;  no  written 
comments  have  been  received  to  date. 
Members  will  be  notified  of  the  rule 
filing,  and  comments  will  again  be 
solicited,  by  an  Important  Notice.  GSCC 
will  notify  the  Securities  and  Exchange 
Commission  of  any  written  comments 
received  by  GSCC. 

III.  Dote  of  Eifsctiveneas  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publicatian  of  this  notice  in  the  Federal 
Registar  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 


(A)  By  order  approve  such  proposed 
rule  change,  or 

(B]  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  discqiproved. 

IV.  SoIicHalMNi  of  Comnunls 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchai^ge 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  provisions  of  5 1J.S.C. 
5.52,  will  be  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  availaible  for 
inspection  and  copying  at  the  principal 
office  of  the  aibove-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  number  SR-GSCC- 
89-05  and  should  be  submitted  by  )une 
9, 1989. 

For  the  Commission  bytiie  Division  of 
Market  Regulation,  pursuant  to  delegsled 

authority. 

Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  89-12073  Filed  5-18-^9;  8:45^m| 

SUXING  CODE  S010-01'<« 


DEPARTMENT  OF  TRANSPORTATION 

AppHcatioia  tor  Certfficatos  «f  fNJbNc 
Conwofrienee  anri  Maosssily  ami 
ForalgnAirCwri»r<taaaltef!il«d4>fMler 
Subpart  Q  i>urtng  ttlw  fllMk  ended  Way 
12,1969 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  M  CFR 
302.1701  et.  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  jtrocess  the 
application  by  expedited  prooedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 


Docket  No.  46289 

Date  Filed:  May  11. 1989. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  6, 1999. 

Description:  Application  of  Malev 
Hungarian  Airlines  pursuant  to  section 
401  of  the  Act  and  Subpart  Q  of  the 
Rules  of  Practice  applies  for  the 
issuance  of  a  foreign  air  carrier  permit 
to  engage  in  foreign  air  transportation  of 
persons,  property  and  mail  between 
Budapest  and  the  co-terminal  points 
New  York.  Chicago  and  Los  Angeles. 
PhylHs  T.  Kayhir. 

Chief,  Documentary  Services  Division. 
[FR  Doc.  89-12014  Filed  5-ia-«9:  8:45  amj 
BIUJMQ  CODC  4S10-SI-M 


Federal  Aviation  Administration 

Noiaa  Expoaura  Map  Notica;  Akron- 
Canton  Raglonal  Airport,  North 
Canton.  OH 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

SUMMAIIV:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Akron-Canton 
Regional  Airport  Authority  for  Akron- 
Canton  Regional  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L  9&-ig3)  and  14  CFR  Part  150  are 
in  compliance  with  applicable 
requirements. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  is  April  24, 1989. 
FOR  FUffTHER  INFORMATION  CONTACT: 
Prescott  C.  Snyder,  Federal  Aviation 
Administration.  Great  Lakes  Region. 
Airports  Division.  AGL-611.1. 2300  East 
Devon  Avenue.  Des  Plaines.  Illinois 
60018,  (312)  694-7538. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Akron-Canton  Regional  Airport  are 
in  compliance  with  applicable 
requirements  of  Part  150.  effective  April 
24. 1989. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  which  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
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Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150.  promulgated 
pursuant  to  Title  I  of  the  Act  may 
submit  a  noise  compatability  program 
for  FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
description  submitted  by  the  Akron- 
Canton  Regional  Airport  Authority.  The 
specific  maps  under  consideration  are 
the  noise  exposure  maps:  1988  Unabated 
Conditions  and  1993  Unabated 
Conditions  following  page  1-5  in  the 
submission.  The  FAA  has  determined 
that  these  maps  for  Akron-Canton 
Regional  Airport  are  in  compliance  with" 
applicable  requirements.  This 
determination  is  effective  on  April  24. 
1989.  FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans,  or 
a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act 
These  functions  are  inseparable  horn 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps. 

Therefore,  the  responsibility  for  the 
detailed  overlaying  of  noise  exposure 
contours  onto  the  map  depicting 
properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 


those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  {  150.21  of 
FAR  Part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

Copies  of  the  noise  exposrur  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.,  Room 
617.  Washington.  DC  20591 

Federal  Aviation  Administration.  Great 
Lakes  Region.  Airports  Division 
Office,  2300  East  Devon  Avenue. 
Room  269.  Des  Plaines.  Illinois  60018 

Federal  Aviation  Administration. 
Detroit  Airports  District  Office.  East 
Willow  Run  Airport  8820  Beck  Road. 
Belleville.  Michigan  48111 

Akron-Canton  Regional  Airport 
Authority,  Akron-Canton  Regional 
Airport  5400  Lauby  Road,  Box  No.  23. 
North  Canton.  Ohio  44720. 
Questions  may  be  directed  to  the 

individual  named  above  under  the 

heading  for  further  bw^mmation 

CONTACT. 

ksued  in  Des  Plaines.  Illinois,  on  April  24, 
1989. 

Stanley  Rivers, 

Manager,  Airports  Division.  Great  Lakeg 
Region. 

(FR  Doc  69-12058  Filed  5-18-89:  8:45  am| 
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Noise  Exposure  Map  Notice;  Receipt 
of  Noise  Compatibility  Program  and 
Request  for  Review;  Spirit  of  St  Louis 
Airport,  SL  Louis  County,  Cttesterfield, 
MO 

AOENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  aimounces  its 
determination  that  the  noise  exposure 
maps  submitted  by  St  Louis  County  for 
the  Spirit  of  St.  Louis  Airport  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L  96-193)  and  14  CFR  Part  ISO  are 
in  compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  the  ^irit  of  St.  Louis 
Airport  under  Part  150  in  conjtmction 
with  the  noise  exposure  map,  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  October  25, 
1989. 
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DATCS:  Effective  Date:  The  effective 
date  of  the  FAA's  determination  on  the 
noise  exposure  maps  and  of  the  start  of 
its  review  of  the  associated  noise 
compatibility  program  is  April  28. 1989. 
The  public  comment  periods  ends  June 
27.1989. 

PON  nMTHni  mromiATioN  contact: 
Mr.  Ken  Omes.  Federal  Aviation 
Administration,  Airports  Division,  601  E. 
12th  St..  Kansas  City,  Missouri  64106. 
Telephone  (816)  426-6614.  Comments  on 
the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  ofHce. 

•U^miMNTAIIV  MFOmiATION:  This 
.notice  announce*  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  the  Spirit  of  St  Louis  Airport  are  in 
compliance  with  applicable 
requirements  of  Part  150.  effective  April 
28. 1968.  Further.  FAA  is  reviewing  a 
proposed  noise  compatibility  program 
for  that  airport  which  will  be  approved 
or  disapproved  on  or  before  October  25. 
1989.  This  notice  also  announces  the 
availability  of  this  program  for  public 
review  and  comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  commimity. 
government  agencies,  and  persons  using 
the  airport 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150.  promulgated 
pursuant  to  Title  I  of  the  Act,  may 
submit  a  noise  compatibility  program  for 
FAA  approval  which  sets  forth  the 
measures  the  operator  has  talcen  or 
proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

St  Louis  County  submitted  to  the  FAA 
on  January  18, 1988  noise  exposure 
maps,  descriptions  and  other 
documentation  which  were  produced 
during  a  Federal  Aviation  Regulation 
Part  150  Noise  Compatibility  Study  that 
began  on  June  23, 1987.  It  was  requested 
that  the  FA.\  review  this  material  as  the 
noise  exposure  maps,  as  described  in 
section  103(a)(1)  of  the  Act,  and  that  the 
noise  mitigation  measures,  to  be 


implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  St.  Louis 
Coimty.  The  speciHc  maps  under 
consideration  are  identified  as  "Noise 
Exposure  Map.  1987  Unabated 
Conditions"  and  "Noise  Exposure  Map, 
1993  Unabated  Conditions"  in  the 
submission.  The  FAA  has  determined 
that  these  maps  for  Spirit  of  St.  Louis 
Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  April  28. 
1989.  FAA's  determination  on  an  aiiport 
operator's  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  die 
procedures  contained  in  appendix  A  of 
FAR  Part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans,  or 
a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  §  150.21  of 
FAR  Part  150,  that  the  statutorily 
required  consultation  has  been 
accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  the 
Spirit  of  St.  Louis  Airport,  also  effective 
on  April  28, 1989.  Preliminary  review  of 
the  submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 


programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
maximum  of  180  day^t.  will  be  completed 
on  or  before  October  25. 1989. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  15a  9  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factora.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration,  800 

Independence  Avenue  SW.,  Room  617, 

Washington.  DC  20591 
Federal  Aviation  Administration. 

Airports  Division.  601  East  12th  St.. 

Kansas  City.  MO  64106 
Mr.  Richard  E.  Hrabko,  Airport  Director, 

Spirit  of  St.  Louis  Airport,  P.O.  Box 

250,  Chesterfield,  MO  63017. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 

heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Kansas  City.  MO.  April  28, 1989. 
George  A.  Hendon, 
Manager,  Airports  Division,  ACE-600. 
(FR  Doc.  88-12059  Filed  5-18-89:  8:45  atn] 
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Airport  Study  Environmental  Impact 
Statement;  Santa  Catalina  Airport, 
County  of  Los  Angeles 

AOENCV:  Federal  Avaiation 
Administration  (FAA).  DOT. 

action:  Notice  of  Intent. 

SUMMARY:  Pursuant  to  the  procedural 
provisions  of  the  Council  &ivironmental 
Quality  regulations  (40  CFR  Parts  1500- 
1506)  implementing  the  National 
Environmental  Policy  Act  (NEPA),  the 
Federal  Aviation  Administration  (FAA) 
gives  notice  that  an  environmental 
impact  statement  (EIS)  is  being 
prepared,  in  coordination  with  the 
County  of  Los  Angeles,  for  developing  a 


25-acre  commercial  service  airport  or 
revamp/Upgrade  of  an  existing  privately 
owned  airport  commercial  service  at 
Santa  Catalina  Island,  Los  Angeles 
County,  California. 

FOR  FURTHER  WITORMATION  CONTACT: 

Thomas  J.  Conley,  Environmental 
Protection  Specialist  AWP-611.3, 
Federal  Aviation  Administration, 
Western-Pacific  Region,  P.O.  Box  92007. 
World  Way  Postal  Center,  Los  Angeles, 
California  90009,  (213)  297-1621. 
SUPPLEMENTARY  INFORMATION:  The 
FAA,  in  coopreration  with  the  County  of 
Los  Angeles,  will  prepare  an  EIS  for 
considering  upgrading  of  an  existing 
privately  owned  airport  or  developing  a 
new  25-acre  commercial  service  airport 
on  Santa  Catalina  Island  in  the  County 
of  Los  Angeles.  The  environmental 
documentation  needed  pertaining  to 
improvements  to  the  existing  Airport-in- 
the  sky  ranges  from  assessment  of 
upgrading  the  existing  facilities  to 
constructing  a  new  3,240-foot  runway 
with  parallel  taxiway.  Specific 
improvements  associated  with  the 
alternatives  include  approximately 
120,000  square  feet  of  paved  tie-down 
parking:  small  hangars  (T-hangers)  for 
10  aircraft;  vehicle  parking  for  autos  and 
buses;  airfield  lighting;  paving 
circulation/access  roads  from  the  city  of 
Avalon  to  the  airport*  fixed  base 
operations  (FBO)  lot  fueling/ 
maintenance;  and  other  associated 
minor  facility  improvements. 

Ilie  new  airport  location  is  proposed 
at  Pebbly  Beach.  As  envisioned,  this 
alternative  will  include  a  2,350-foot-long 
by  60-foot-wide  runway  paralleling  the 
coast  a  terminal  build^  as  associated 
support  structures;  vehide  parking  for 
autos  and  buses;  based  aircraft  parking 
for  approximately  60  aircraft;  pave  tie- 
down  parking:  maintenance  hangars; 
FBO  for  fueling/maintenance;  and 
miscellaneous  access  roads. 
Environmental  concerns  for  the  new 
airport  alternative  include  an  extensive 
cut-and-fiU  program,  terrestrial  and 
marine  environmental  impacts,  and 
closure  of  existing  facilities  during 
construction.  The  "no  project" 
alternative  will  also  be  included  in  the 
EIS.  plus  discussion  of  other  alternative 
sites  that  were  eliminated  from  further 
evaluation. 
James ).  Wiggins, 

Manager,  Planning  and  Programming  Branch, 
Airport  Division,  Western-Pacific  Region. 
[FR  Doc.  89-12060  Filed  5-18-89;  8:45  am] 
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Federal  Highway  Administration 

Environmental  Impact  Statement;  Eau 
Claire  and  CtUppewa  Counties,  Wl 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
on  U.S.  53  in  Eau  Claire  and  Chippewa 
Counties,  Wisconsin. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Jaclyn  D.  Lawton,  Environmental 
Coordinator,  Wisconsin  Division, 
FHWA.  4502  Vernon  Boulevard. 
Madison,  Wisconsin  53705-4905, 
Telephone:  (608)  264-5967. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  improve  U.S.  Route  53 
(U.S.  53)  in  Eau  Claire  and  Chippewa 
Counties,  Wisconsin.  The  proposed 
improvements  to  U.S.  53  would  provide 
a  divided  four-lane,  limited  access 
highway  on  new  location  extending 
bom  Interatate  94  (1 94)  to  State  Trunk 
Highway  124  (STH  124),  a  distance  of 
about  ten  miles.  Improvements  to  the 
corridor  are  considered  necessary  to 
provide  safe  travel  for  existing  and 
projected  traffic  demand. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action;  (2) 
widening  the  existing  six-lane  U.S.  53; 
(3)  constructing  a  four-lane,  limited 
access  highway  on  new  location, 
bypassing  the  City  of  Eau  Claire  to  the 
east  a  distance  of  about  eight  miles 
(inner  bypass);  and  (4)  constructing  a 
four-lane,  limited  access  highway  on 
new  location,  bypassing  the  City  of  Eau 
Claire  to  the  east  a  distance  of  about 
ten  miles  (outer  bypass).  Incorporated 
into  the  studies  of  the  build  alternatives 
will  be  design  variations  of  grade  and 
alignment. 

Letters  describing  the  proposed  action 
and  soliciting  comments  have  been  sent 
to  appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  Meetings  with  public 
officials  will  be  held  in  Eau  Claire 
between  June  and  December  1989.  In 


addition,  a  public  hearing  will  be  held. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  meetingn  and  hearing. 
The  draft  EIS  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  public  bearing.  The  scoping 
process  is  currently  underway. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 
Issued  on:  May  12. 1989. 

Frank  M.  Mayer, 

Division  Administrator,  Madison,  Wisconsin. 

[FR  Doc  89-12004  Filed  5-18-89;  8:45  am] 
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Research  and  Special  Programs 
Administration 

Grants  and  Denials  of  Applications  for 
Exemptions 

agency:  Research  and  Special  (Programs 
Administration,  DOT. 

action:  Notice  of  grants  and  denials  of 
applications  for  exemptions. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  of  the  exemptions  granted 
in  October-December  1988.  The  modes 
of  transportation  involved  are  identified 
by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight  3 — Cargo  vessel.  4 — Cargo-only 
aircraft.  5 — Passenger-carrying  aircraft. 
Application  numbers  prefixed  by  the 
letters  EE  represent  applications  for 
Emergency  Exemptions. 
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Application 
Na 


cxwnpoon  no. 


Appicant 


Regulation<s)  alfactod 


Nairn  of  axainption  tharoof 


2S82-X 

2709-P 
Z709-X 

Z709-X 
2709-X 

2709-X 

3709-X 

270»-X 

270»-X 

2700-X 

3006-X 

363a-X 

3630-X 

4062-X 

4453-P 
4S7S4 

4875-X 

4631-X 

4a8»-X 
S022-X 
6022-X 
8022-X 


OOT-E2S82 

DOT-E2709 
OOT-E2708 

0OT-EZ709 
0OT-E27W 

OOT-E27O0 

tX3T-E2709 

tX3T-E2708 

CX3T-EZ709 

OCT-E27O0 

OOT-E309S 

OOT-E3630 

DOT-E4052 

OOT-E4453 
0OT-E4S7S 

CX>T-E4575 

OOT-E4e31 

0OT-E469e 
0OT-ES022 
OOT-E5022 
OOT-E5022 


SoNiatronic  Chamicaia,  Inc..  Fair- 
flaid.  NJ. 

Aeroiat  Solid  Propulaion  Co.,  Sac- 

raiTianlo,  CA. 
AttanOc  Raaaarch  Corp..  Camden. 

AR 


Atlaa  Powdar  Co.  Oalaa,  TX.... 
Troian  Corp.,  Spaniah  PorK,  UT 

IRECO,  Inc.,  Salt  l^ka  City,  UT 

AMaa  Powder  Ca.  Dallas.  TX.... 


U.S.  Oepartmant  of  Defense,  Falls 
ChurcKVA 


United  Tectinologlea  Corp.,   San 
Joaa.  CA 


H9fcul6S»  Inc..  WHniington,  OE.. 


TtM  Dow  Chemical  Co..  Midland. 
Ml. 


J.T.  Batter  Chemical  Co..  PhiWpe- 
burg.NJ. 

MaMincltrodt,  Inc,  Parts.  KY 


Boeing  Commencal  Airpianes.  Se- 
attle, WA 

Energy  Ventures  Corp.,  dba  Colum- 
bus Powder  Ca,  Columbua.  IN. 
Union  Cart)ida  Corp.,  Danbury.  CT... 


Racon.  Inc..  Wictiita.  KS. 


49  CFR  175.3.  Part  173,  Subparts 
D.  E,  F.  Q. 

49  CFR  173.62,  173.93.  177.821, 
177.834(LH1),  177.835(k). 

49  CFR  173.62.  173.93,  177.821, 
177.834(U<1),  177.83500. 


49  CFR  173.62,  173.93,  177.821, 
177.834(LH1),  177.835(k). 

49  CFR  173.62,  173.93,  177.821, 
177.834(D(1),  177.836(k). 


49  CFR  173.62.  173.93,  177.821, 
177.834<LH1),  177.835(k). 


49  CFR  173.62.  173.93,  177.821, 
177.834<LM1),  177.83500. 


49  CFR  173.62,  173.93,  177.B21, 
177.8340X1).  177.83500 


48  CFR  173.6i  173.93.  177.821. 
177.834(L)(1).  177.83500- 


49  CFR  173.62.  173.93,  177.821, 
177.8340J(1),  177.83500 


49  CFR  173.119(a),  173.24S(a), 
173.248<a),  173.263(a),  173.264, 
173.263,  173.289.  178.342-5, 
178.343-5. 

49  CFR  177.839(a).  177339(b) 


49  era  177.839(a),  177.839(b).. 
49  CFR  173.305,  173.34.  175.3.. 


49  CFR    172.101,   173.114aOiK3). 

176.415,  176.83. 
49  CFR  173.314(c),  173.315(a) 


49  CFR  173.314(c).  173,31 5(a). 


Nitrochem  Energy  Corp.,  Biwabilt, 


United    Tachnoiogiea    Automotive 
Group,  Howe,  IN. 

National   Aaronautica   and   Space 
Administration,  Washington.  DC. 

Atlantic  Research  Corp.,  Gaines- 
vWe,  VA. 

McDonnell    Douglas    Astronautics 
Co.,  Huntington  Beach.  CA. 


49  CFR  173.114a.  173.304(a).. 


49  CFR  173.302(a)(1),  175.3 . 


49    cm    174.101(L),    174.104(d). 
174.112(a).  174.86,  177.834fl)(1). 

49    CFR    1 74.1 01  (L),    174.104(d), 
174.112(a),  174.86,  177.834(0(1). 

49    CFR    174.101(L),    174.104(d). 
174.112(a),  174.86,  177.8340)(1). 


To  authorize  shipment  of  certain  hazardous  matariais  in 
cyinders  made  In  compiance  with  DOT  Specification 
3E1800,  with  certain  exceptions.  O^todes  1,  2,  3,  and  4.) 

To  become  a  party  to  exemption  2709  (Mode  1.) 

To  authorize  use  of  DOT  Specification  6J/2S  or  60/2S 
metal  dnjm/ployathylene  containers  or  non-DOT  specifi- 
cation druma,  (or  shipment  of  Class  A  and  B  explosive 
Iqulds.  OUIwle  1.) 

To  authorize  carriaga  of  aeveral  Class  A  of  Class  B 
aRplosives  in  the  same  molor  vehicle.  (Mode  1 .) 

To  authorize  uaa  of  DOT  Specification  6J/2S  or  6D/2S 
metal  drum/ployetttylane  containers  or  norvOOT  specifi- 
cation druma,  (or  shipmerW  of  Class  A  and  B  explosive 
■quids.  O^toda  1.) 

To  authorize  use  of  DOT  Specification  6J/2S  or  6D/2S 
metal  drum/ptoyaHtylane  containers  or  non-DOT  specifi- 
cation druma,  for  shipment  of  Claas  A  and  B  explosive 
Rquids.  Ottoda  1.) 

To  authorize  uaa  of  DOT  Specification  6J/2S  or  6D/2S 
metal  dium/ployothylerw  containers  or  norvDOT  specifi- 
cation drums,  for  sitipment  of  Class  A  and  B  explosive 
Nquida.  Ottode  1.) 

To  authorize  use  of  DOT  Specification  6J/2S  or  6D/2S 
metal  drum/ployethytene  cor>talrwrs  or  norvOOT  specifi- 
cation drums,  for  sfiipment  of  Class  A  and  B  explosive 
■quids.  O^tode  1.) 

To  authorize  use  of  DOT  Specification  6J/2S  or  60/2S 
metal  drum/ployethylene  cor<tainers  or  norvDOT  specifi- 
cation druma,  (or  shipment  of  Clasa  A  and  B  explosive 
■quids.  Ouloda  1.) 

To  authorize  uaa  of  DOT  Specification  6J/2S  or  6D/2S 
metal  drum/ployethylene  containers  or  norvOOT  specifi- 
cation drums,  for  shipment  of  Ctaaa  A  and  B  explosive 
■quids.  Owlode  1.) 

To  authorize  use  of  a  norvOOT  specification  cargo  tank, 
(or  shipment  of  certain  hazardous  materials.  (Modes  1 
and  3.) 

To  authorize  use  of  a  DOT  Specification  33A  polystyrerte 

case  to  contain  (our  5-pint  glass  bottles  of  nitric  add. 

OModel.) 
To  authorize  use  of  a  DOT  Specification  33A  polystyrene 

case  to  contain  four  5-pint  glass  bottles  of  nitric  acid. 

(Model.) 
To  authorize  an  increase  in  the  volumetric  capacity  to  35 

flwd  ounces  and  a  change  in  the  Proper  Sh^iping  Name 

to  Nim)gen.  O^lodes  1,  Z  4,  and  5.) 
To  become  a  party  to  exemptkm  4453.  (Modes  1,  3.) 

To  authorize  use  of  DOT  Specification  106AS0OX  and 
110A500W  mutil  unit  tank  car  tanks;  DOT  Specification 
105A300W.  112A340W.  114A340W  tank  cat  tanks  and 
the  proposed  AAR  120A300W,  112A340W  tank  cars,  for 
transportation  of  certain  Kquefied  compressed  gases. 
0Modesl,Zand3.) 

To  authorize  use  of  DOT  Spedficatton  106A500X  and 
110AS00W  mutil  unit  tank  cw  tanks;  DOT  Spedficatkm 
105A300W,  112A340W,  114A340W  tank  cm  tanks  and 
the  proposed  AAR  120A300W,  112A340W  tank  cars,  for 
transportatkm  of  certain  Kquefied  compressed  gases. 
Ottodesl.2,  and3.) 

To  authorize  use  of  norvOOT  specification  hopper-type 
tank  trucks  and  cargo  tank  trailers,  tor  shiprnent  of  a 
blasting  agent  and  a  nonflammable  compressed  gas. 
OMiodel.) 

To  authorize  use  of  norvDOT  specification  hydraulic  accu- 
mulators, for  shipmertt  of  a  certain  nonflammat>le  com- 
pressed gas.  OMode  1, 2. 3,  and  4.) 

To  authorize  sfiipment  of  certain  Class  A  and  Class  B 
exptosives  in  temperature  controlled  equipment  (Modes 
1.2.) 

To  autttorize  shipment  of  certain  Class  A  and  Class  B 
explosives  In  temperature  controlled  equipment  (Modes 
1.2.) 

To  authorize  shipment  of  certain  Class  A  and  Class  B 
exptosives  in  temperature  controlied  equipment  (Modes 
1,2.) 
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Application 
No. 


5038-X 

I 

5248-X 
55S7-X 

5600-X 

I 

6263-X 

1 
6267-X 

I- 

6267-X 

I 
6267-X 

I 
6267-X 

6349-X 

6418-l> 
6418-P 

6418-P 

6418-P 

6418-P 
6418-X 

6434-X 

I       - 
6434-X 

6518-X 

I 
661 4-P 
6626-X 

662e-X 

6651-X 

6810-P 


EMmptionNo. 


DOT-E5038 

DOT-E5248 
DOT-E5557 
OOT-E6600 

DOT-E6263 
DOT-C6267 

0OT-E6267 

DOT-E6267 

DOT-E  6267 

(X)T-E6349 

OOT-E  6418 
DOT-E  6418 

DOT-E  6418 

DOT-E  6418 

DOT-E  6418 
DOT-E  6418 

DOT-E  6434 

DOT-E  6434 

DOT-E  6518 

DOT-E  6614 
DOT-E  6626 

DOT-E  6626 

DOT-E  6651 

DOT-E  6810 


ApplicanI 


Solkatronk:  Chemicals,  Inc..  Falr- 
fiektNJ. 


Rockwell  International  Corp.,  Ana- 
heim, CA. 

U.S.  Department  of  Energy,  Wash- 
ington, DC. 

Airco  Special  Gases,  San  Marcos, 
CA. 


Amtrol,  lnc„  West  Warwick.  Rl . 


Bio-Lab,  Inc.,  Decatur.  (3A~ 


Pool  Chem  Inc.,  dba  OMtstal  Indus- 
tries, Passaic  NJ. 


Berry  Plastics,  Inc.,  EvansvMle.  IN ..., 


Alden  Leeds,  inc..  South  Kearny, 
NJ. 


Union  Carbide  Corp.,  Danbury,  CT... 

The  McGregor  Co.,  Colfax,  WA 

Oulncy    Farm    Oemicals,     Inc., 

Quincy,WA. 
Nexus  Ag  Chemicals,  Inc.,  Quincy 

WA. 
Tri-River  Chemical  Co.,  Inc.,  Paaco, 

WA. 

Basin  Fumigation.  Quincy,  WA 

Fanner's  Supply  CoKiperative.  Inc., 

Ontario,  OR. 


Rhone-Poulenc  Ag  Co.,  Research 
Triangle  Park,  NC 

Rhone-Poulenc,  Inc.,  Prirtceton,  NJ.. 


AKZO  Chemicals,  Inc..  Chicago,  IL. 


Leslie's  Swimming  Pool  Supplies. 

01at8wort^(X 
Airco.    The    BOC    Group.     Inc.. 

Munay  Hill,  NJ. 

Brown  WeWing  Supply,  Inc.  Salina. 
KS. 

Heatbath  Corp..  Chicaga  IL 


U.S.   Department  of  the   Interior, 
Amarillo,  TX. 


Regulation(s)  affected 


49    CFR    173.119,    173.135(aM6). 
173.136(a)(5),  173^47(aX1). 

173.346,  173.620.173.630. 175.3. 


49  CFR  173.431(a).  175.3 

49  CFR  Pwt  173,  Subpart  C. 


49  CFR  175.3.  Part  173,  Subparts 
D,  F.  G. 


49  CFR  173.302(a)(1).. 

49  CFR  173.154,  173.217(a).. 

49  CFR  173.154,  173.217(a).. 

49  CFR  173.154.  173.217(a).. 

49  CFR  173  154,  173.217(a).. 

49  cm  172101.  173.315(a).. 


49  CFR  173.357(b).. 
49  CFR  173.357(b).. 


49  CFR  173.367(b)., 

49  CFR  173.357(b).. 

49  CFR  173.357(b).. 
49  CFR  173.357(b).. 


49  CFR  173.377(iK1).. 
49  CFR  173.377(i)(1).. 


49  CFR  172.101  172.302,  173.119, 
173.134,  173.154. 


49  CFR  173.263(a)(28). 

173.277(a)(6). 
49  (yfl  173.34(e)(1S)(i). 

173.34(o)(16)(v),  175.3. 

49  CFR  173.34(eK15)(i). 

173.34(e)(15Kv).  175.3. 

49  CFR  173.28(h),  173.28(m) 


Nature  of  exemption  thereof 


49  CFR  173.302(a)(1). 


To  authorize  shipment  of  dfcnotheyfciuMoroaiane.  Irichioro- 
siane.  other  speciBca>y  UanMed  llammaMe  Kqudt.  m- 
con  tetracNorida.  carbon  telrachtoiide  and  cfwiofoform 
in  non-DOT  specificalion  type  304  stainless  steel  cylin- 
ders. OModes  1.  ^  3.  and  4.) 

To  authorize  shipment  of  a  certain  quantity  of  potonium- 
210  in  any  DOT  Specification  approved  outer  Type  A 
packaging,  (lylodes  1.  2,  and  4.) 

To  authorize  use  of  non-DOT  specfficaSon  containers,  lor 
shipment  of  certain  exptosiww,  and  groaa  weight  ex- 
ceedng  prescribed  limits.  (Mods  1.) 

To  authorize  transport  of  flammable  or  nonllammabte  com- 
pressed gases,  flammable,  corroiive  iquidB  or  oridoers 
presently  authorized  to  be  shipped  in  a  DOT  SpeciAca- 
tion  3A  cyfindsr,  to  be  shipped  In  a  non-IX)T  specifica- 
lion cyfinder  made  to  D0T-3A  specification  wHh  c«rt«n 
excepbons.  (Modes  1,  2.  and  4.) 

To  authorize  non-DOT  specificalion  weUed,  cytndncal  or 
spherical  steel  tanks  with  grsatsr  woridng  pressures  that 
are  tested  to  greater  pressursa  as  addWonal  pacfcagings. 
(Modes  1. 2.) 

To  authorize  use  of  DOT  Specification  128  comjgated 
flberboard  boxes  wHh  inside  pofyelhylene  bodies  wid 
non-DOT  specification  doubte-faoed  Itoarbowd  boxes. 
(or  transportation  of  certain  addoing  materiats.  (Modes 
1, 2,  and  3.) 

To  authorize  use  of  DOT  Specification  128  corrugated 
■berboaid  boxes  with  inside  pofyeihyteiie  bocHes  wid 
non-DOT  specification  double^aoed  fiberboard  boxes. 
(or  transportatton  of  certain  oxidoing  materials  (Modes 
1,  %  and  3.) 

To  authorize  use  of  DOT  Speofication  128  corrugated 
flberboard  boxes  with  Inside  poiyethytene  bottles  end 
non-DOT  specification  doubte-faoed  flberlward  boxes. 
(or  kansportation  of  certain  oxiduiiig  maleriais.  Ot'iodes 
1,  2.  and  3.) 

To  authorize  use  of  DOT  Specification  128  corrugated 
flberboard  boxes  with  inside  potyelhyiene  bottles  end 
nonOOT  specification  double4aced  SMrboard  boxes, 
(or  trarwpoitation  of  certain  ooridoing  matariais.  O^'iodes 
1. 2,  and  3.) 

To  authorize  uae  of  norv-OOT  specification  insulated,  con- 
tainerized portable  tanks,  (or  shipment  of  certain  flam- 
mable and  nonflammable  gases.  Otilodes  t.  2.  and  3.) 

To  become  a  party  to  exemption  641&  (IMode  1.) 

To  become  a  parly  to  exemption  6418.  (IMode  1.) 

To  become  a  party  to  exemption  6418.  (iMtode  1.) 

To  become  a  party  to  exemption  6418.  (Mode  1.) 

To  become  a  party  to  exemption  6418.  (Uode  1.) 

To  authorize  uae  of  DOT  Specification  MC-303.  MC-304. 

MC-O06,  MC-^7.  MC-310  or  MC-312  steel  cargo  tanks 

(or  tansportation  of  Clasa  B  poisonous  iquids.  OMode  1.) 
To  autttorize  use  of  norvOOT  specification  paper  bags,  tor 

transportation  of  a  poisonous  B  solid  material  (Modes  i 

andZ) 
To  authorize  use  of  norvOOT  specification  paper  bags,  tor 

transportation  of  a  poisonous  B  solid  material.  Oi^odes  1 

and^) 
To  auttwrize  shipment  of  specified  pyrophoric  liquids  wkJ 

aofids,  water  reactive  sofid  and  certain  otfier  flammable 

■qwds.  In  norvOOT  specification  steel  portable  tanks  or 

cyfinders.  (Modes  1  and  3.) 
To  become  a  party  to  exemption  6614  (Mode  1.) 

To  authorize  use  of  DOT  Specification  3A  or  3AA  cylinders 
and  cyNnders  marked  ICC-3.  3A  or  3AA.  lor  shipmeni  of 
certain  compressed  gases.  Ol'lodas  1,  2.  3.  4.  and  5) 

To  authorize  uaa  of  DOT  Specification  3A  or  3AA  cylinders 
and  cyfinders  marked  IOC-3.  3A  or  3AA.  for  sh«)meni  of 
certain  compressed  gases.  OModes  1.  2.  3.  4,  and  5) 

To  authorize  one-time  reuse  of  single-tiip  contamers.  for 
transportation  of  certain  Class  B  poisonous  solids.(Mode 
1) 

To  become  a  party  to  exemption  6810.  OMode  1.) 


21712 


Fadval  Saglater  /  Vol  54,  No.  96  /  Friday.  May  19.  1980  /  Notices 


Rqmewal  and  Party  to  Ekemptions— Continued 


* 1  —  *1  — 

Ho. 

EMtnplton  Mo. 

Applicant 

RaQuMtonM  aftactad 

a8t»-x 

0OT-EW10 

Mr  Ptvdudi  vid  Chwricala,  Inc, 

49  CFR  173J02(aX1) 

To  fvlnalaia  axarnption  originilly  rnuad  lor  shipmant  of 
Halium.  datsad  as  nonWammabla  gas.  In  (»T  Spacifica- 

AMntovnv  PA. 

Iton  107A  tanks  mounted  on  motor  vahfcles  chassis. 

(Modal.) 

6874-X 

DOT-€e874 

ICI  AirariOM^  Inc.  WHNrington,  DE.... 

49  CFH  172.101.  173.370<aK13) 

To  nodMy  •xsmptton,  to  iwiM  Mt  conlonti  to  ons  mstric 
ton.  to  ctwnge  boac  dhnaiwioni  to  45x45x43%  Inches 
md  to  sNow  tor  poAyMtof  Id  Mcurmg  strspft.  (Modes  1, 
2  and  3.) 

a874-X 

OOT>E«74 

MHMii  A  Ca  (U.S>.i.  tnc  ^4Mv 
VwKNY. 

49  CFR  17ai01, 173.370(aX13) 

To  authoiica  tranapo^  of  sodRjm  artd  potesawjm  cyanides 
in  norv-OOT  apeoMcatton  ivooden  Itoxes.  (Modes  1.  2. 
and  3.) 

To  aulhodaa  the  mcraaaa  of  shipping  anight  to  1000kg 

6674^ 

0OT-E6S74 

OaguMt  Cotp..  RidBMMl  Partk  Hi. 

49  CFn  472101. 173.370(aX13) 

(2205  pounds)  in  each  box  mslaad  of  up  to  2000 

pounds.  (Modaa  i.  2  and  3.) 

«oe-x 

OOT-EW(tt 

Soaatonic  ChwnicatB.  Inc.  F>ir- 
<Wd.NJ. 

49  CFR  173.314(c),  179.300-15 

To  authoriz*  shipment  of  a  Iquefied  nonflammable  com- 
praaaad  gas.  in  a  modWed  DOT  Specifkxtion  110A800W 
muMlHinit  tank  cm  tank.  (Modaa  1  Mid  2) 

6022-X 

DOT-Ea022 

GiMt  UlMS  Qwmical  Corp.  EL 
Oorado^AR 

49  CFH  173J14(c).  179.300-15 

To  auOtortia  use  of  a  DOT  SpecMleation  1O6AS0O-X  muiti- 
unM  tank  car  tank,  tor  shipment  of  certain  compressed 
gaaaa.(Modea1.2and3.) 

a«22-X 

OOT-Ea022 

a*vEtau   ShanM   of   Amwicik 
(nc,  Tairanoa,  CA. 

40  CFR  173.314(c).  179.300-15 

To  authorize  use  of  a  DOT  Specification  106A500-X  multi- 
gaaea.  (Modea  1.  &  and  X) 

e822-X 

00T-Ea822 

SMvEtM    OMinic^    Co..     Ltd.. 
TokyaJipM. 

49  CFR  173.314(c).  179.300-15 

To  authorize  uae  of  a  DOT  Specitication  106A500-X  multi- 
unit  tank  car  tank,  for  shipment  of  certain  compressed 
gaaea.  (Modes  1.  2  and  X) 

eae-x 

00T-EMe2 

QE  StoonML  Watortord.  NV _ 

40  CFR  173J14((4. 179300-15.       . 

To  aHOmtM  use  of  a  DOT  SpeoMcation  1O6AS0O-X  multi- 
unil  taffc  car  lartk,  tor  shipment  of  certain  compressed 
gaaea.  (Modes  1. 2.  and  X) 

eM3-X 

0OT-£fla83 

I.S.C.  Ud.  BrMoL  EnotMid    

49  CFR  173.264(a)  173264(b).    ... 

To  auttxxize  use  of  norvOOT  specification  intermodal  pon- 
aUe  tanks,  for  Mnaportaion  of  hydrofluonc  acid  and 

anhydrouB  hydroBuortc  add.  (Modes  1. 9.) 

704»-X 

OOT-£704a 

J.T.  Baiwr  ChMicii  Ob.,  PtvMp*- 
bi«a,NJ. 

49  CFR  173.260.  178.340-5(0) 

To  authorize  use  of  modWad  DOT  Sp*citk»lion  MC-312 
glasa  Inad  cargo  tanks,  for  transportatian  of  certain 

7052-P 

DOT-€7t)82 

Adcour.  Inc..  Sharon.  MA. 

49  CFR  172.101.  172.400.  175.3 

ooRDSiv*  liquids  and  a  certain  oiddber.  (Modes  1,  3.) 
To  become  a  pwty  to  exemptkm  7052  (Modes  1.  2  3.  and 

7062-X 

OOT-E7062 

Maaal    Corp.    of    AMarica.    Fair 
LMWI.NJ. 

40  CFR  172.101.  172.400,  175.3 

44 

To  authorize  shipment  of  batteries  containina  lithMm  and 
other  materials,  classed  as  flammable  solid.  (Modes  1, 
2  3.  and  4.) 

7062-X 

0OT-E70S7 
OOT-E70S2 

HMacM-MaxaO.  ltd.  Tokyo.  J^ian 

49  CFR  172.101.  172.400.  175.3 

49  CFR  172.101.  172.400.  175.3 

To  become  a  party  to  exemption  7052  (Modes  1.  2  3.  and 
44 

alon.Houalon.TX 

other  materials  classed  as  flammable  aoM.  (Modes  i.  2. 
3.  and  4.) 

70S2-X 

OOT-E70S2 

Wlmpoi.  Inc.  Houston.  IK — 

49  CFR  172.101.  17a40a  175.3  „... 

To  suthortze  sMpnoem  of  bsttofiss  contiinmg  Nthium  and 
other  materia^  daaaed  as  flammable  soH.  (Modes  1,  2 
2  and  44 

7052-P 

OOT-E70S2 

Horwywal.  Inc.— Oatafva  AMonica 

49  CFR  172101,  172.400, 175.3 

To  become  a  party  to  ewimptton  7052  (Modes  1.  2  3,  and 
4.) 

7070-X 

OOfT-ETOTO 

Amartcan  Chamksl  «  RaHning  Co.. 
Inc..  Watarbury.  CT. 

40  CFR  173.365.  175  J,  175630 ., 

To  authorize  shipmenl  of  a  poiaon  6  sold  in  a  plastk:  jar 
owrpacked  to  a  ««ial  can  aqi^wto*  to  DOT  Spedfica- 
lion  2N.  pKkad  In  a  sin^taoad  ccnugatod  UUI  Speci- 
ficatton  128  ttarboart  bos.  (Modea  4, 5.) 

T2f7-K 

001-6  7227 

LOK  Equlpniani  Co..  DalpM,  IN 

49  C^FR  172  203.  173.318.  173.32. 
173.320.  175A  176J0.  176.78. 
178.338. 

To  authorize  manutadura.  laarfceting  and  sale  of  vacuum 
inaiilalad   nonOOT   speciTicaliow   portsMs   tanks,   for 

7296-X 

0OT-E7255 

U.S.  Dapanmant  ol  Oalanaa.  FaNa 

49    CFR     148.29-45(a),     146.29- 

To  authorize  simultaneous  kiadbig  of  tmt  hoMs  within  the 

C«iurcli.VA. 

45(c). 

7775-X 

OCrT-e7275 

Expraaa  Airway*.  Inc.,  Sanford.  FL... 

49    CFR    172.101,    172204(c)(3). 
173.27.  175.30(a)(1).  176.320(b). 
Pan  107.  Appondix  B. 

To  authoriza  cairlage  of  certan  Clasa  A,  B  and  C  expto- 
sives  that  are  not  pennitlad  tor  air  shipment  or  are  in 
quanMias  greater  than  Ihoae  prasorlMd  tor  shipmenl  by 
air.  (Mode  4.) 

TWM-X 

0OT-e7801 

AOanlic  Waaaarct)  Cocpl.  Gaines- 

49  CFR  173.53(e).  173.62 

To  authorize  renewal  and  an  addWonal  destination  for 

vMe.VA. 

shipments  of  H^jh  expkMives.  Nquid.  Class  A  exptosive. 
(ModalJ 

7aoe-x 

DOT-ETBOe 

Okw^ucknar.  Inc..  Artaaia.  CA 

49  CFR  173J04.  17S.3. 178.33a 

To  authorin  ilUpiBaK  at  insoctlcidos  and  Iquefied  gas 

44 

To  authorize  shipment  of  Insectkkles  and  Nquefied  gas 

7M».X 

OOT-€?«S 

49  CFR  173J04.  175.3,  178.33a 

Inc..  SaM  Loula.  MO. 

mixturss.  in  inskle  nonrefHable  akminum  containers 
comparable  to  UOI  SpecHcatiow  2Q  cyinders  equipped 
with  Integral  pressure  relief  system.  (Modes  1.  2.  3.  and 

44 

4.) 

7811-P 

D0T-E7B11 

MaMnckrodt  Inc..  Parla.  KY 

49  CFR    173.1 19<a)(23).    173  125 

173.24S(aM18).      173.346(a)(21). 

173.347(aMe).  175.3,  178.210. 
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Applcatkxi 
Na 


7846-X 

7873-X 

I 
7891 -X 

I 
7945-X 

I 

_ 

7991-X 

B053-X 

e063-X 

8094-X 
I 
8119-X 

I 

8126-X 

I 
8156-X 

8168-X 
e207-X 

e45o-x 

8451-X 
84S1-X 

8451-X 

S4S1-X 

8451-X 

8451-P 
8451-P 
8451-X 

8453-X 


Exemption  No. 


0OT-E7846 
DOT-E  7873 
tX3T-E  7891 

D0T-E7945 

DOT-E  7991 
DOT-E8053 
DOT-E8063 
0OT-E8094 
D0T-E8119 

OOT-E  8126 

DOT-E  8156 

DOT-E  8168 
DOT-E8207 
DOT-C8450 

0OT-E6451 

DOT-E  8451 

DOT-E  8451 

DOT-E  8451 

DOT-E  8451 

DOT-E  8451 
OOT-E  8451 
OOT-E  8451 

DOT-E  8453 


Applicant 


Union  Cartkte  Corp..  Oanbury,  CT.. 


Bromine    Compounds.    Ltd    Bs«f    49  CFR  1 73.353a . 
Sheva.  Israel. 


Reguiation(s)  affected 


49  CFR  173.314(c).„... 


Reliance  Electric  Company  Cleve- 
land. OK 


HTL  DMaion,  Pacific  Scientific  Co., 
Duarie,  CA. 


Burlington  Nortt>em  Railroad  Co., 
Ft  Worth.  TX 

Eastman    Kodak   Co.,    Rochester, 
NY. 

Taytor-Wharton,  Division  of  Harsco 
Corp.,  Indianapolia,  IN. 

Mlport  Chemwal  Co..  MItwaukee, 
WL 

BJ-Titan  Senrices.  Houston,  TX 


Compagnie  des  Containers  Reser- 
voirs. Paris,  Franca. 


Solkatronic  Chemcais,  Inc..  Fair- 
fiekiNJ. 


Container  Corp.  of  Amenca.  Wtf- 
minglon.DE. 

Rexnord  Chenscal  Product,  Com- 
merce CHy.  CO. 

Atlantic  Research  Corp..  Canwien, 
Aa 

Sciikjmt>erger  Perforating  and 
Testing  Center,  Rotfiaron,  TX 

Reynokto  Industries  Systems.  Inc., 
San  Ramon.  CA. 


Ensign-Bickford.  Co..  Simsbury.  CT. 


U.S.  Oepartmerrt  of  Defense,  Falls 
Church.  VA. 


Boeing  MiMary  Airplanes.  Wichita, 
KS. 


Battelie  (>>kimbus  Division.  Cokmt- 
bua,Oa 

Motorola  Tactical  Elsctronics  Oivi- 
snn  (TED).  Scottsdaie.  AZ. 

Battele  Cokimbus,  Division.  Colum- 
bus, OR 


Cokimbus  Powder  Co..  Cohjmbus. 
IN. 


49  CfB  172  400,  172.402(a)(2). 
172402(a)(3).  172.504  Table  1, 
172.504(a),  173.126,  173.138, 
173.237,  173.246,  173.25(a). 
175.3. 

49  CFR  173.304(a)(1).  175.3. 
178.47 


49  CFR  Parts  100-177. 


Nature  of  exemption  thereof 


49  CFR  173.148(a).  175.3. 


49  CFR  173  304(a) 


49  on  173.245.  173.249, 
173.263.  173.268,  173.272 

49  CFR  173.119(a),  (m), 
173.245(a).  173.263(a).  178.342- 
5.  178.343-5. 


49       CFR       173.123,       173.315. 
174.63(b). 


49    CFR    173.121,    173.302(a)(4), 
173.302(f),  173.304(aM1). 


49  CFR  Part  173.  Subparts  E.  F.  H... 

49      CFR      171.12(b).       172.101. 

173.245(a)(17).  175.3.  178.131. 
49  CFR  173.92 „ 


49  CFR  173.65.  173.86(e).  175.3 

49  CFR  173.65,  173.86(e).  175.3. 

49  cm  173.65.  173.86(e).  175  J 

49  CFH  173  65,  173.86(e).  175.3. 

49  CFR  173  65.  173.86(e).  175.3 

49  CFR  173.65.  173.86(e),  175.3.. 
49  CFR  173.65.  173.86(e),  175.3.. 
49  CFH  173.65,  173.86(e),  175.3.. 

49  CFR  173.114a 


To  authoriza  frame  mounting  and  mwifoking  of  DOT 
Specification  seamless  steel  tank  cw  tanks,  tor  st^imeni 
of  certain  nonflammable  gases.  (Modes  1.  3.) 

To  auttwrize  use  of  non-OOT  specification  interTTKylal  poft- 
abta  tanks,  tor  transportatkxi  of  a  Class  B  poKon  kqud. 
(Modes  1.  2.  3.  and  4.) 

To  authorize  transport  of  packages  bearing  the  DANGER- 
OUS WHEN  WET  label,  in  motor  vehciea  wtvch  va  not 
placarded  FLAMMABLE  SOLID  W  (Modes  1.  2.  and  4 ) 


To  amerxl  exemption  to  increase  Itw  maximum  allowable 
service  pressure  to  1500  psig  from  900  psig  and  to 
diange  the  wording  in  certain  sections  to  malie  more 
correct  (Modes  1.  2  4.  and  5.) 
To  authonze  transport  of  railway  track  torpedoes  and 
fuaees  In  flagging  kits  of  speotied  constnjction   (Mode 
14 
To  authorize  shipmenl  of  monoetr>ylamine  in  nside  glass 
boUea/metal  cans,  overpacfced  in   DOT  Specilicafeon 
12B  fiberboard  boxes.  (Modes  1.  2  and  4.) 
To  authoriza  alternative  packaglngs  tor  the  sh^xnenl  of 
ratrigeraled   iqukte  classed   as   nonflMwiwbte   gases. 
(Model.) 
To  authorize  shipment  of  corrosive  matenats  in  a  DOT 
SpedfKation  56  tank  where  a  DOT  SpecifKation  60  tank 
is  pennilted  in  the  regUattons.  (Modes  1.) 
To  authorize  use  of  a  nonOOT  SpecifKation  cargo  tank 
deaigned  and  oonstnicled  In  tol  comipiance  with  DOT 
Speoficatton  MO-307  or  MC-312  with  certan  excep- 
tions, tor  transportation  of  certain  corrosive  and  flwnma- 
btelqukts  (Modal.) 
To  auttxxize  use  of  norvOOT  speoTication  portable  tanks, 
for  transportatton  of  certain  Iquefied  petroleum  gases 
and  other  gases  classed  as  flammable  gases  and  a 
flammable  kqukl  (Modes  1.  2,  and  3.) 
To  authorize  bansport  of  certain  flammable  or  nonflanvna- 
bte  compressed  gases  tnd  carbon  bisulfide  in  a  DOT 
Specification  39  steel  cylinder  up  to  225  cubic  inches  n 
vokjme.  (Modes  1,  2) 
To  airihorizs  an  aitemative  type  of  ctosure  tor  the  exempt- 
ed packaging.  (Modes  1.  2  and  3.) 
To  auttKxize  an  aitemative  sh^^ping  name.  (Modes  1,  2  3. 

and  4.) 
To  auttxvize  transport  in  the  appkcant's  vehKles,  of  con- 
tainars  of  rocket  motors  within  Itie  designated  shippkig 
area.  (Mode  1.) 
To  authorize  an  addittonal  packaging  descnbed  as  a  2  x 
15  kxii  Scheduto  60,  seamless  staviiess  steel  pipe. 
(Modes  1,2  and  4) 
To  authorize  transport  of  not  more  than  25  grams  of  high 
aaptosives  and  pryotechnc  materiai  in  a  special  shipping 
containar,  classed  as  Class  C  exptosive.  (Modes  1.  2 
and  4.) 
To  authorize  »ansport  of  not  more  than  25  grams  of  high 
axptosives  and  pryotectmk:  material  in  a  speoal  atuppng 
container,  classed  as  Class  C  exptosive.  (ktodes  1.  2 
and  44 
To  auttxxize  transport  of  not  more  ttian  25  grams  of  high 
axptosives  arxj  pyrotechrac  material  in  a  special  shvpmg 
container,  classed  as  Class  C  exptosive.  (ttodes  1.  2 
and  4.) 
To  KJthorize  transport  of  not  more  than  25  grams  ol  h<gh 
Mptosives  and  piyolechnk;  material  in  a  special  shipping 
container,  classed  as  Class  C  exptosive.  (Irfodes  1.  2 
and  4) 
To  become  a  party  to  exemptton  8451   (Modes  1.  2.  and 

44 
To  t>ecome  a  party  to  exemption  8451.  (Modes  1.  2.  and 

4.) 
To  authonze  transport  of  not  more  than  25  grams  of  high 
axptosives  arxJ  pryotechnic  material  r>  a  special  shipping 
containar.  ctossed  as  Class  C  explostve.  (Modes  1.  2. 
and  44 
To  authorize  use  of  non-OOT  specification  cargo  tanks  and 
DOT  SpecifKation  MC-306.  MC-307,  or  MC-312  stavi- 
less  steel  cargo  tanks,  to  transport  blasting  agent. 
(Modes  1  and  3.) 
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Applcalion 
Na 


Extniptton  No. 


Applicant 


Regulation<a)  affected 


Nature  of  exemption  thereof 


•463-X 

a472-X 
•477-X 
a480-X 

asis-p 

861»-P 
•520-X 
a622-X 

S523-P 
8523-X 

a52ft-X 

8629-X 

852ft-X 

8662-X 

8S54-X 
•554-X 
8S54-X 
SSS4-X 
•554-X 
S554-X 
86S4-X 
BS54-X 
8554-X 
8S80-X 


CX3T-E8453 

OOT-E  8472 
OOT-E6477 
OOT-E  8480 
OOT-E  8818 
OOT-E  8518 
OOT-E  8520 
DOT-E8S22 

OOT-E  8523 
OOT-E  8523 

OOT-E  8526 

OOT-E  8526 

OOT-E  8526 

OOT-E  8552 

DOT-E8554 
OOT-E  8554 
OOT-E  8554 
DOT-E  8554 
OOT-E  8554 
DOT-E  8554 
DOT-E  8554 
DOT-E  8554 
DOT-E  8554 
OOT-E  8580 


El  Dorado  Ownlcal,  Co..  St  Louia. 
MO. 


OfMTian  Corp..  Cincinnati,  OH.. 


49  CFR  173.114a. 


MotMy  Corp.,  Pittsburgh,  PA . 


Gillette  Co..  Boston,  MA. 


Coast  Vacuum  Truck  Servioe.  Inc.. 
Santa  Maria.  CA. 

Parris  Vacuum  Service.  Inc..  8a- 
karsfleld,  CA 

Atlas  Po«Mler  Co..  Dallas,  TX... 


Tuscarora  Plastics,  Inc.   Sterling. 
VA. 


CCR/SATI.     Paris     U     Defense, 

Franca. 
AitMl-Fauvet-Rail.  Paris.  France 


North  Star  Transport  Inc..  St.  Paul. 
MN. 

3M.  Sawit  Paul.  MN 


Ptieico.  Inc.  Trucking.  Ha»xwood, 
MO. 

Brenner  Tank,  Inc.  Fond  du  Lac 
Wl. 


Austin  Powder  Co..  Cleveland.  OH.. 


MesalM  Powder  Co..  Hibbing.  MN.. 


Soutliwestern      Exptosives,      Inc.. 
Cleveland.  OH. 

Atlas  Powder  Co..  Dallas.  Tx 


J.H.  Van  Amtxjrgh  Exptosives,  Inc.. 
Dalla8.TX. 

Otooo  Explosives,  Inc.,  Decorah.  lA. 
Quici(  Supply  Co..  Des  Moines.  lA  .. 


ETI  ExpkMives  Technologies  Inter- 
national Inc..  Wilmington,  OE. 

Evenson  Explosives,  Irtc..  Moms.  IL. 


Priority  Air,  Inc.,  Sanlord.  FL . 


49  CFR  173.302.175.3.. 


49  CFR  173.247(a).. 


49  CFR  173.21(e,.  173.24(a)(1). 
175.3.  Parts  172.  177. 

49  CFR  173.119(a).  (m). 
173.24S<a).  173.346(a).  178.340- 
7.  178.342-5.  178.343-5. 

49  CFR  173.119(a).  (m), 
173.24S(a).  173.346(a).  178.340- 
7.  178.342-5.  178.343-5. 

49  CFR  173.1 14a(b)(6).  175.3 


49    CFR    177.839(a).    177.839(b), 
178.150.  Part  173  Subpart  F. 


49  CFR  173.304.173.315. 
49  CFR  173.304.173.315. 


49  CFR  177  834(L)(2)(0. 
49  CFR  177.e34(L)(2)(i) 
49  CFR  177.e34(L)(2)(i). 


49  CFR  173.119(a).  (m). 
173.245(a).  173.346(a),  178.340- 
7.  178  342-6.  178.343-5. 


49  CFR  173.114a.  173154.  173.93. 
49  CFR  173.114a.  173154.  17393. 
49  CFR  173.114a.  173  154.  173  93. 
49  CFR  173.114a.  173.154.  173  93. 
49  CFR  173.114a.  173.154. 173.93. 
49  CFR  173114a,  173.154.173.93 
49  CFR  173  114«,  173  154.  173.93. 
49  CFR  173.114a.  173.154,  173.93. 
49  CFR  173  114a.  173.154.  173.93. 


49  CFR  172.101,  172.204(c)(3), 
173.27,  175.30(a)(1),  175.320(b), 
Part  107,  Appendix  B. 


To  authorize  use  of  norvDOT  8pecificatk)n  cargo  tanks  and 

DOT  Spedficatnn  MC-306.  MC-307,  or  MC-312  staiiv 

loss  steel  cargo  tanks,   to  transport  blasting  agent 

(Modea  1  and  3.) 
To  authorize  use  of  norvDOT  apedfk»tion.  metal,  singia 

trip,  inskle  container,  lor  shipment  of  a  nonflammabto 

gas.(Modes1.Z3. 4.  andS.) 
To  authorize  use  of  a  noninsulated  DOT  Specification 

111A100W6  tank  car  tanks,  for  transportation  of  thnnyl 

chkxide.  (Mode  2.) 
To  authorize  transport  of  a  flammable  gas  in  a  devK* 

wtiich  aHows  a  skxw  rate  of  leakage  of  the  gas.  (Modes 

1,  2,  3.  and  5.) 
To  bect>me  a  party  to  exemption  8518  (Mode  t.) 


To  become  a  party  to  exemption  8518  (Mode  1 .) 


To  authorize  use  of  a  "pipe  test"  on  a  material  being 
evakiated  as  a  blasting  agent  instead  of  fire  test  pre- 
scribed in  I73.ll4a(b)(6).  (Modes  1,  2.  3.  and  4.) 

Request  authorizatkxi  to  modHy  polystyrerw  case  by  irv 
craasing  thickness;  incorporate  a  third  strap  etc..  for 
shipment  of  comnxxMies  authorized  in  DOT  Specific*- 
tkxi  33A.  (Modes  1. 2.  and  3.) 

To  become  a  party  to  exemption  8523.  (Modes  1,  2,  and 
3.) 

To  authorize  chkxopentafhjoroethane  (R-115).  classed  aa 
nonflammable  gas.  as  an  additional  commodity.  (Modea 
1,  2.  and  3.) 

To  autlKxize  shipment  of  flammable  Nqukls  arxl/or  flamma- 
bte  gases,  in  temperature  controlled  equipment  (Mode 
1.) 

To  authorize  shipment  of  flammable  Kqukjs  and/or  flamma- 
ble gases,  in  temperature  controlled  equipment.  (Mode 
1.) 

To  authorize  shipment  of  flammable  hqiiids  and/or  flamma- 
ble gases,  in  temperature  controlled  equipment  (Moda 
1) 

To  authorize  manufacture,  marking  and  sale  of  norvDOT 
specification  cargo  tanks  complying  generally  iwith  DOT 
Spedficatnn  MC-307/MC-312  except  for  bottom  outlet 
valve  variatnns.  for  transportatkx)  of  flammable  or  com- 
sive  waste  Kquids  or  semi-solkte.  (Mode  1.) 

To  authorize  transport  of  propellant  expk»ives,  blasting 
agents  and  oxktoers,  in  a  DOT  Spedfication  MC-306. 
MC-307  and  MC-312  cargo  tanks.  (Modes  1  and  3.) 

To  autfionze  trartsport  of  propellant  exptosives.  blasting 
agents  and  oxklizers.  in  a  DOT  Specifh:atnn  M(>-306, 
MC-307  and  MC-312  cargo  tanks.  (Modes  1  and  3.) 

To  authorize  transport  of  propellant  exptosives,  blastir«g 
agents  and  oxidizers,  in  a  DOT  SpecifKation  M&  306, 
MC-307  and  MC-312  cargo  tanks.  (Modes  1,  3 ) 

To  authorize  transport  of  propellant  exptosives,  blasting 
agents  and  oxidizers,  in  a  DOT  Specification  MC-306. 
M&-307  and  MC-312  cargo  tanks.  (Mooes  1,  3.) 

To  authorize  transport  of  propellant  explosives,  blasting 
agents  and  oxklizers.  in  a  DOT  Specification  MC-306, 
MC-307  and  MC-312  cargo  tanks.  (Modes  1,  3.) 

To  authorize  transport  of  propellant  exptosives.  blasting 
agents  and  oxklizers.  In  a  DOT  SpecrfKatton  MC-306, 
MC-307  and  MC-312  cargo  tanks.  (Modes  1,  3.) 

To  authorize  transport  of  propellant  exptosives,  blasting 
agents  and  oxklizers,  in  a  DOT  Specificatkxi  MC-306. 
MC-307  and  MC-312  cargo  tanks.  (Modes  1.  3.) 

To  authorize  transport  of  propellant  exptosives,  blastmg 
agents  and  oxklizerB,  in  a  DOT  Spedfication  MC-306, 
MC-307  and  MC-312  cargo  tanks.  (Modes  1.  3.) 

To  auttKXize  transport  of  propellant  expkjsives,  t>lasting 
agents  and  oxklbers,  in  a  DOT  Specifnation  MC-306, 
MC-307  and  MC-312  cargo  tanks.  (Modes  1,  3.) 

To  auttxxize  carriage  of  certain  Class  A,  B  and  C  expto- 
sives that  are  not  permitted  for  air  shipment  or  are  in 
quantties  greater  than  those  prescribed  for  shipment  by 
air.  (Mode  4.) 
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Appiicatton 
No. 


8562-X 

I 

8582-P 
8582-P 
8620-X 


867»-X 


8723-X 


8723-X 
8723-X 
8748-X 
8746-X 
8787-X 

8864-X 

8867-X 

8871-X 

8871-P 
8873-X 

8877-X 


8e86-X 


8886-X 


689S-X 


8903-X 


8923-X 


ExemptnnNa 


0OT-E8S82 

0OT-E8582 
OOT-E  8562 
DOT-E  8620 

DOT-E  8679 
DOT-E  6723 


8723-X  DOT-E  8723 


OOT-E  8723 
DOT-E  8723 
DOT-E  8748 
OOT-E  8748 
OOT-E  8787 

DOT-E  8864 

DOT-E  8867 

OOT-E  8671 

DOT-E  8871 
OOT-E  8873 

DOT-E  8877 

OOT-E  8886 

OOT-E  8888 
OOT-E  8898 
OOT-E  8903 
DOT-E  8923 


Apptcant 


Atchison,  Topeka  and  Santa  Fe 
Railway  Co..  Chic^o.  IL 


Cedar  Valley  Railroad  Co..  Osage. 

lA. 
k>wa      Northern     Ralway     Co.. 

Greene.  (A. 
Polar  Tank  Trailer.  Inc.  HoWing- 

ford.MN. 


MkvoO    hitemational,     BumsvMe, 
MN. 


A.E.  SWey,  Inc.  MkMeliekl,  CT_ 


RegulBlion(4  affected 


49  CFR  Parts  100-177 . 


49  CFR  Parts  100-177. 
49  CFR  Parts  100-177. 


Exptosivas  Supply  Co..  Inc.  Shir- 
ley. MA. 

Fatooni    Constucflon.    Inc.    dba 
Aipha  ExpkMivm.  Lincoln.  CA. 

Strawn  Exptosives.  Inc.  DaHas,  TX.. 


Batleae,  Pacific  Nortfiwest  Labora- 

GE/Remar-Stalias,  bic,  Twinsbwg, 
OK 

Motarala    Semkxmduciar    Sector. 
Phoanbr,  AZ. 


Miaer  Transporters,  inc,  Jackson, 
MS. 


3M,  St  Paul,  MN.. 


Chase   Packaging   Corp..   Green- 
iMidvCT. 

IBECO.  Inc.  SaK  L«ia  Oly,  UT 

Akzo  Chemtoals,  Inc.  Chicago,  N 

MallinckrodL  Inc.  Paria.  KV 


Amerex  Corp.,  TrussvOe,  AL.. 


Amerex  Corp.,  Trussvilte,  AL 

Petrolane    Gas    Servtoe    Limited 
Partnership,  Anchorage.  AL 

Teledyne  McCormk*  Selph.  Hollis- 
ter.CA. 

Unton  Carbide  Corp.,  Oanbury.  CT... 


49  CFR  173.119  (a),  (m), 
173.245(a).  173.346(a).  178J40- 
7.  178342-6,  178.343-5. 


49   CFR    172.101,   Cokjmn   6(a), 
172.400,  173.286,  175.3.  175.30. 


49   CFR    172.101.    173.1 14a(hK3). 
176.415,  176.83. 

49  CFR    172.101.    173.1 14a(hK3). 
176.415, 176.83. 

49  CFR    172.101,    173.1 14a(h)(3), 
176.415,  176*3. 

49  CFR    172.101,   173.114a(h)(3). 
176.415,  176.83. 

49  CFR  17^101,  173.30a  175.3 


49  CFR  172.101,  173.302,  175.3. 


49  CFR  173.119(«4(7). 

173.249(aM13),  171272(g). 

173.299(a)(1). 

49  CFR  173.245(a).  178.340-8. 
178.340-10.  178.341-3, 

178.341-4.  178.341-5.  178.341- 
7. 

49  CFR  173.119(k).  175.3 


49      CFR       173.182,       173  204, 
173.217,  173.245(b),  173.366. 

49      CFR       173.182,       173.204, 

173.217,  17a245(b),  173.366. 
49  CFR  173.121 


Nature  ol  exemption  thereof 


49  CFR  173.119,  173.245 

49  CFR  173J4(e)(8).  (e)(9).  175J. 

49  CFR  173.34(e)(8),  (e)(9),  175.3.. 

49  CFR  173.315. __ 

49  CFR  172.101 _ 

49  CFR  173.119(m),  173.3a 


To  ai«hortae  fcansportatoi  of  ra8ia>  track  torpedoes  and 

hMees  packed  In  metal  kits,  in  motor  veNdes  by  rwboad 
maintenanoe  crews  as  non-regulated  r«l  earner  equp- 
ment  (Model.) 
To  become  a  party  to  exemption  8582.  (Mode  1 ) 

To  become  a  party  to  exemption  8S8^  (Mode  1.) 

To  authorize  manufacture,  martiing  and  sale  of  non-DOT 
apacificatton  cargo  tanks  complying  generally  with  DOT 
SpedfcaCtow  MC-307/MC-312  «oepl  lor  bottom  ouM 
valve  variattons  lor  tansportalton  of  flwnmable  or  oorro- 
skw  waste  IkMds  or  semi-sofeds.  (Mode  1.) 

To  authorize  shipment  of  a  water  reactive  matenal  via  m 
whan  packaged  in  the  same  outskle  packagng  with 
aaparataly  packaged  smal  quanBtius  of  a  itamnaUe 
iquid.  a  cowosiwa  iqud.  a  corrowva  soid.  and  non- 
hazardous  materials,  in  non-OOT  specification  corrugst- 
ad  fibertxMrd  boxea.  (Modes  1.  4.  «k1  5.) 

To  authorize  use  of  norvDOT  specificatton  raoior  «et«cies 
and  portable  tanks,  for  bufii  ahipmart  of  certain  Uaaang 
agents.  (Modes  1.  3.) 

To  authorize  use  of  non-OOT  specification  ntotor  vehKles 
and  portable  tanka.  lor  bulk  shipment  of  oert«n  blasSng 
agents.  (Modes  1,  3.) 

To  MMhorize  uae  of  non-CX3T  spedficalton  raoior  vehcies 
and  portable  tanks,  lor  buk  shipment  of  cartwi  btasing 
agenia.  (Modes  1. 3.) 

To  aulhoriza  uae  of  non-OOT  spenificalion  molar  vetades 
and  portabla  tanks,  lor  buk  shipment  of  certan  biastng 
agsrris.  (Modas  1. 3.) 

To  wAhorize  uae  of  norvDOT  spedficalton  oorttawws.  tor 
kanaportatton  of  a  nonflammable  gas.  (Modes  1.  Z  3.  4. 
and  5.) 

To  authorize  use  of  norvDOT  spedficalton  oonlMners.  tor 
Iransportatnn  of  a  nonflammable  gaa.  (Modes  1.  2.  3.  4. 
«Kl5.) 

To  auBnrize  hansport  of  certain  flammable  mi  corrosive 
■quids  in  DOT  Specificatton  2E  polyothylene  bonies. 
packed  in  a  DOT  Specification  t2B  fberboard  box. 
(Model.) 

To  auttwrize  use  of  non-OOl  spedficalton  cargo  tar*s  ml 
DOT  Spedficalton  MC-303,  MC-30S  and  MC-306  cwgo 
tanks,  lor  >ansportation  of  corrosive  tqukls.  (Mode  i.) 

To  autttorize  shipment  of  a  certain  viscous  flarmiable 

feMd,  ao.s.  in  a  polyvinyl  chtoride  boltla.  owerpacfced  sb 

to  a  DOT  Specificatton  12B  fibertxMrd  box.  (Modes  1.  2. 

and  4.) 
To  autttorize  an  addMonal  matenal  descrtied  as  Sodtoro 

hydroaulfila  and  classed  as  a  Flwnmable  aokd.  (Modes 

1.  Z  and  3.) 
To  bacome  a  party  to  exemptton  8871  (Modes  i.  2.  and 

3.) 
To  authorize  use  of  DOT  Spedficalton  MC-312  c»go 

tanks,  for  transportatton  of  carbon  disulfide  or  cwtxxi 

bisulfide.  (Mode  1.) 
To  autteriza  aWpniwit  of  certain  malorials  descr4>ed  as 

flammabte  kquid,  corroaive,  ao.a  (corrosive  to  skn  orXy) 

and  corroaiwa  KqiAta,  ooa  in  DOT-12B65,  12A65  and 

12A80  fiberboerd  boons  with  instoe  glass  bottles  havng 

a  capadiy  not  to  eotoeed  one  galon.  (Modes  1.  2.  and 

3.) 
To  authorize  12  year  relest  in  leu  of  required  S  years 

retest  of  DOT  Spedftoiatton  48W  cylinder  in  addition  to 

Iha  presently  authorized   DOT  Specification   46   and 

4B240ET  cylinders,  (lulodes  1.  2.  and  4.) 
To  modify  tfw  exemption  to  ncorporate  the  use  of  hydro- 

atalic  proof  last  pressure  method  tor  retesbng  the  cyfirv 

ders  urxler  certain  ocumstances.  (Modes  1.  2.  and  4.) 
To  authorize  use  of  a  non-DOT  spedfication  ASME  Code 

aiamped  portabto  tank,  lor  tanaportatton  of  kquefied 

comprtessed  gases.  (Modes  1.  3.) 
To  authorize  transport  of  an  initiating  exptosive.  w\  plastic 

bottles,  overpacked  in  DOT  Spedficalton  5.  58.  or  17H 

steel  dmms.  (Mode  1.) 
To  auttwrize  transport  of  a  flammable  iqukl  wtvch  is  tfso 

corrosive  in  DOT  Spedficalton  51  portabto  tanks.  (Mode 

1) 
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Ha. 


8eZ7-X 

8937-l> 
893S-X 

8042-X 

M4S-X 

a952-X 

aoss-x 

807S-P 


^ 


90S4-X 
9064-X 
M6»-X 

9iao-x 

9180-X 

9197-X 

g222-X 

9229-X 
9243-X 

a271-X 
9Z71-X 
9275-P 
9275-P 
9277-X 

9280-X 

9280-X 

9280-X 

9282-X 


Renewal  and  Party  to  Exemptions— Continued 


cMMiipton  Nix 


0OT-Ea927 

OOT-E  8937 
DOT-E  8939 

OOT-E  8042 

OOT-E  8842 

DOT-E  8952 

DOr-E8e58 

DOT-E  8878 
DOT-E  8888 
0OT-E9054 

OOT-E  8064 

DOT-E  9088 

0OT-E9180 
DOT-E  8180 

OOT-E  9197 

OOT-E  9222 

DOT-^9228 
OOT-E  9243 

OOT-E  9271 
OOT-E  9271 
OOT-E  9Z75 
OOT-E  9275 
OOT-E  9277 

OOT-E  9280 

OOT-E  9280 

OOT-E  9280 

OOT-E  9282 


HTL  OlvWon  ol  Padflc  SctonMic 
Co..  OiMrta.  CA. 

L-Bar  Produda  Inc.,  Ravansdale. 

WA. 
IKMCS    UWK    irucR    raoncuion. 

Inc.,  OdMM.  TX. 


r>OL«ilini  Co..  Inc.,  Monro*. 


Poty 
LA. 


CMnp.CA. 


Trojan  Corp.,  Spanith  Fork,  UT.. 


GOEX,  Inc..  BeSn  Ptanl.  Mooaic 
PA. 

WNttakar-Yardney  Po«Mr  Sysiama, 

Pwrcatuch,  CT. 
Bakar  Sand  Control,  Uvorpool.  TX... 

Florida  Dnjm  Ca.  Inc..  Pina  BkiN. 
Aa 

Coming  Giaaa  Worict,  Coming,  NY  „ 


Ford  AatoajiaLa  t  Cmimiuiilnlluiia 
CofporaKon,  San  Joaa,  CA. 

MAG  Tankara.  UmBad.  Waat  Mid- 

landa,  England. 
M  A  Q  Tankara.  LMM,  Waat  Mk>- 

land!,  England. 


QraH  Broa.  Corp.,  SpringfieU,  NJ . 


Oaan  Hart»rs  ol  Kingston,  Inc.. 
South  Boalon.  MA. 

Soulham  CaMomia  Chamical  Ca, 

hie  Santa  Fa  Springa,  CA. 
Atatar,  Inc,  Wintar  PvK  FL..„ 


IMon  Pacific  Railroad  Ca.  Omaha. 

NE. 
Miaaouri    PacHic    Ratroad    Ca. 

Omaha,  N& 
Qual-Pro-Senricaa,    Ina,   Mahwah. 

NJ. 
BIC  Corp..  MiHord.  CT „_ 


Amarican  Cyanamid  Ca.  Wayne. 
NJ. 

Dow  Coming  Corp..  Midland.  Ml 


Union  Carbide  Corp.,  Oanbury.  CT.. 
GE  Sak»nes,  Walertard,  NY 


Hatocartion  Products  Corp.  North 
Augusta.  SC. 


RaguMkxHs)  aHectad 


48  CFR  173.302(a),  175.3.  178.44... 

49  CFR  173.178 

49  CFR  173.119. 173.245. 178.253. 


49  CFR  173.1 14a(h)(3).  173.266. 
173.268,  178.415.  176.83, 
178.19,  178.251.  178.2S3,  Pwt 
173,  Subpart  0,  F. 

49  CFR  173.114a(h)<3),  173.266. 
173.268.  176.415.  176.83, 
178.19.  178.251,  178.253,  Pwt 
173,  Subpwt  0,  F. 

49  CFR  173.65...- _ 


49  CFR  172.101,  173.60 


49  CFR  172.101,  1754 

49  CFR  172.101.  173.110,  173.80, 

175 JO. 
49  CFR  173.157 


49      CFR       173.245.       173.247. 
173.271,  173Ja. 

49  CFR  172.101  Cofcjmn  6(b) 


49  CFR  173.119,  178340. 17a341. 
49  CFR  173.119, 178.340. 178J41 . 


49  CFR  173.119(a).  P»t  173.  Sub- 
part F. 

49  CFR  173.154 


49      CFR       173.245,       173.263. 

178.340,  178.343. 
49  CFR  173.111(aM3).  175.30.  Part 

172,  Subpart  0,  E 

49  CFR  174.90 

49  CFR  174.90 _.... 

49  CFR  Parts  100-199 

49  CFR  Parts  100-199 

49  CFR  173.377(D 

49  CFR  173.1 19(m) _.. 

49  CFR  173.119(m) _... 

49  CFR  173.119(m) 

49  CFR  173.314(c) 


Natura  of  exemption  thereof 


To  authortza  manufacture,  marking  and  sale  of  non-OOT 
Spacifteatton  girth,  wwMed  steel  spheres,  for  transporta- 
tion of  nonflammabia  gaaes.  (Modes  1,  2.  4,  and  5.) 

To  become  a  party  to  exemptkxt  B937.  (Modes  1,  2,  and 
3.) 

To  authortza  manufacture,  marking  and  sale  of  six  non- 
DOT  spacMcation  portable  tanks  manifokled  together 
wNhin  a  fnnia  and  aacuraly  mounted  on  a  truck  chassis, 
for  trmaportatton  of  flammabia  Kquids  and  corrosive 
Iquda.  (Mode  1.) 

To  aulhorin  manufacture,  marking  and  sale  of  steel  jack- 
alad  norvDOT  spadficatton  rotatkxMNy  moMed,  cross- 
Inkad  polyelhylane  portable  tanka,  lor  shipment  of  flam- 
mabia liQuida,  oorroaiva  Iquida  arvl  an  oxidizer.  (Modes 
1. 2,  and  3.) 

To  authoriza  manufacture,  marking  and  sale  of  steel  jack- 
aled non-OOT  spacificaiton  rolationaHy  moMed.  cross- 
Inked  polyethylene  portable  tanks,  for  shipment  of  flam- 
mabia Kquida,  comMiva  Kquids  and  an  oxklizer.  (Modes 
1,  ^  and  3.) 

To  authorize  use  of  a  DOT  SpedfKatkxi  21C  fiber  drum, 
for  trarwporting  desensitized  HMX  (cydoletramethylene 
letranili  amine).  (Mode  1.) 

To  authoriza  transport  of  limited  quantities  of  black 
powder,  daaaed  as  a  flammable  sotd.  in  DOT  Specifica- 
lion  12H  fiberboard  boxes.  (Modes  1. 2.) 

To  become  a  party  to  exemption  8978.  (Modes  1.  2,  3, 
and  4.) 

To  become  a  party  to  exemptk>n  8988.  (Modes  i.  3.  and 
4.) 

To  reirwtate  exemption  to  provide  for  shipment  of  benzoyl 
peroxkle  50%  concentratwn  in  DOT  Specificatton  34 
contairwrs  of  55  gaNon  capacity.  (Modes  i.  2.  and  3.) 

To  authorize  Titanium  tatrachtoilda,  classed  as  Corrosive 
material,  aa  an  addWonal  material  in  the  exempted 
composite  packaging.  (Modes  1,  3.) 

To  authorize  shipment  of  four  rocket  motors  having  excess 
groaa  weigM.  uMi  other  authorized  hazardous  and  norv 
hazardoua  materiala.  (Mode  4.) 

To  inckjde  gasoline  blended  wiith  either  methanol  or  etha- 
nol  as  an  addWonal  oommodtty.  (Mode  i.) 

To  authorize  manufacture,  martdng  and  sale  of  non-OOT 
spedficatton  cargo  tanks  manufactured  from  fiber  reirv 
forced  plastics,  for  shipmerit  of  flammable  Ik^uids.  (Mode 
1.) 

To  authorize  manufacture,  marking  and  sale  of  DOT  Sped- 
ficatnn  34  dnjms,  for  Iransportatkxi  of  certain  flammable 
lquids.(Modesl.2,  and3.) 

To  authorize  uaa  of  norvOOT  specification  metal  tanks,  for 
transportatkxt  of  a  flammable  liqukl  or  flammable  aofk*. 
(Model.) 

To  authorize  use  of  norvOOT  spedfication  cargo  tanks,  for 
transportatkxi  of  corrosive  materials.  (Mode  i .) 

To  authoriza  shipmem  of  a  Irick  noise  maker  in  outskie 
packagings  which  are  not  required  to  be  marked  or 
labeled.  (Modes  1, 2, 3, 4,  and  5.) 

To  authoriza  daviatkxi  from  car  separatkMi  requirements, 
(or  transportatkxi  of  Class  A  and  8  expkMives.  (Mode  2.) 

To  authoriza  deviation  from  car  separatnn  requirements, 
tor  Iransportatnn  of  Class  A  and  B  exptosives.  (Mode  2.) 

To  become  a  party  to  exemptnn  9275.  (Modes  i,  2,  3.  4, 
and  5.) 

To  become  a  parly  to  exemptkx)  9275.  (Modes  1.  2.  3,  4, 
and  5.) 

To  authorize  an  jncrease  in  the  net  weight  capacity  of  the 
non-OOT  Specification  multiwall  bag  from  SO  pounds  to 
55.1  pounds  (25  Kitograms).  (Modes  1.  2.) 

To  authorize  use  of  DOT  Spedficatnn  MC-330  and  MC- 
331  cargo  tank,  lor  transportation  ol  flammable  Nqukls 
which  are  also  corrosive  materials.  (Mode  1.) 

To  authorize  uae  of  DOT  Specification  MC-330  and  MC- 
331  cargo  tank,  for  tran^xxtatkxi  of  flammable  Nqwds 
wt«ch  are  also  corrosive  materials.  (Mode  1.) 

To  authorize  use  of  DOT  Spedficatkxi  MC-330  and  MC- 
331  cargo  tank,  for  transportation  ol  flammable  Ik^wds 
wf)k:h  are  also  corrosive  materials.  (Mode  1.) 

To  authorize  deletnn  of  the  pressure  relief  valves  place- 
ment requirement  (Modes  1.  2.  and  3.) 


RENEWAL  AND  PARTY  TO  EXEMPTIONS— Continued 


Applicatk)n 
No. 


9295-X 

I 
9302-X 

i 

9305-X 
9316-X 

I 

931 7-X 

I 
932S-X 

9327-X 

I 
9332-X 

■       I 
9355-P 


9381-P 
9393-X 

9400-X 


9480-P 
9485-X 

I 
9487-P 
9496-X 

9505— X 

9548-X 

9583-X 

9584-X 

9616-X 

I 
9623-X 


ExempttonNa 


OOT-E  9295 
DOT-E  9302 

DOT-E  9305 
OOT-E  9316 

OOT-E  9317 
DOT-E  9323 

OOT-E  9327 
DOT-E  9332 

DOT-E  9355 


DOT-E  9381 
DOT-E  9393 

DOT-E  9400 


DOT-E  9480 
OOT-E  9485 

OOT-E  9487 
DOT-E  9498 

DOT-E  9605 

DOT-E  9548 

OOT-E  9583 

OOT-E  9584 

DOT-E  9618 
DOT-E  9623 


Applicant 


Appliad  Companies,  San  Fernando, 
CA. 


Airplanes,  Inc  dba  Cai-West  Avia- 
tion. Concord,  CA. 


ARCO  Pipe  Une  Ca,  Independ- 
ence. KS. 
Fhwroware  Inc.,  Chaska,  MN 


Dow  Chemical  USA,  Freeport  TX. 


U.S.  Department  of  Defense.  Fails 
Church.  VA. 


Precision  Measurement.  Inc.,  Tulsa, 
OK. 


Engelhard  Corp.,  Edison,  NJ.. 


Regulatton(s)  affected 


49  CFR  173.302(a).. 


Matsushita  Battery  Industrial  Co., 

Ltd..      Moriguchi— Osaka     670 

Japart 
Dominion  Znc  Co.,  Spokane,  WA.... 
Seston  Can  Co.,  Inc.,  Cambridge, 

MA. 
Poly  Processing  Co..  Inc..  Monroe, 

La. 


Uqwd    Carbonic    Specialty    Gas 

Corp.,  Chicago,  H- 
Chem-Tech,  Limited,  Des  Moines, 

lA. 


Chem-Tech,  Limited,  Des  Moines, 

lA. 
RentokH,  Inc..  Norcross,  6A 


WHco  Corp..  Richmond.  CA 


Ethyl  Corp..  Baton  Rouge,  LA.. 


Schhimberger  Welt  SerMce.  Hous- 
ton, TX. 

Schhjmberger  Well  Servtees,  Hous- 
ton. TX. 


ENPAC  Corp..  Jacksonville,  FL.. 


Quick  Supply  Co..  Des  Moines.  lA . 


49  CFR  175.702(b)(1), 

175.702(bK2Ki).  175.702(bK2)(S). 
175.702(b)(2)(iii),  175.702(a)(3)(iO. 


49  CFR  173.119, 173.304.  173.315. 

49  CFR  173.268,  173.28(k). 
173.299.  178.35.  178.35,  P»t 
173.  Subpvt  F. 


49  CFR  172.101.  173.315(a).. 


49  CFR  173.119(a).. 


Nature  of  exempiwn  thereof 


49  CFR  173.119,  173.304.  173.315 


49  CFR  172.101.  173.150,  175J. 


49  CFR  Parts  100-177  . 


48  CFR  173.154 

49  CFR  173.304(a),  178.65.. 


49  CFR    173.114a(hK3),    173.119. 

173.125.       173.268,       176.415. 

176.83,    178.19.    178.253,    Part 

173,  Subpart  F. 
49  CFR  173.302(a)(5) 


49  CFR  173.305.. 


49  CFR  173.304.. 


40  CFR  173.365,  173.367.  173.370 


49  CFR  173.157.. 


49  CFR  173.354.  178.245. 


49      CFR       173.119,       173.302, 
173.304,  173.34(d),  175.3. 

49      CFR       173.119.       173.302, 
173.304,  175.3. 


49  CFR  173.3(c). 


49  CFR  177.835<c)0).. 


To  authorize  manufacture,  marking  and  sale  ol  norvOOT 
apadficalion  toroidal  preastn  vassal  aquivaleni  to  a 
DOT  Spedficatnn  39  cyindar.  tor  trsnsportatkan  ol  non- 
flammabi*,  nonlquifiad  gaaaa.  (Modes  1.  2,  wid  4.) 

To  aulhoriza  air  transport  of  radtoadive  material  without 
Iranaport  index  and  separation  dManc*  controls  provid- 
ed oparations  are  in  accordance  with  aately  instnjctionB 
provided  by  DOE  or  DOE  conbactoi  radniogKal  safety 
personnel.  (Mode  4.) 

To  authorize  use  of  a  non-OOT  specification  containar.  lor 
kansportaiion  of  flammable  Iquids  and  gases.  (Mode  1.) 

To  authorize  manufacture,  marking  and  aale  of  a  non-OOT 
specification  Inside  packaging  of  teflon  PFA  plastc,  s«ni- 
lar  to  DOT-2SL,  contained  In  a  DOT-60  steel  overpack. 
for  shipmeni  of  up  to  70%  nitric  add  and  those  oorro- 
aiva Rquids  authorizsd  in  a  DOT-60/2L  or  2SL  compos- 
ile  padtaging.  (Modes  i.  2.  and  3.) 

To  aultiorize  use  of  norvOOT  apadficalion  stud  mounted 
portable  tanks  to  be  tranaportad  on  puUk:  highway 
within  company  property.  (Mode  1.) 

To  authorize  shipment  only  by  the  US  Department  of 
Defenae  of  gasoline.  JP-4  fuel,  and  JP-5  fuel,  dassed 
as  flammable  Kqukte.  in  norvOOT  specification  ooaapav 
Ma,  fabric  reinforced  nMm  dnjms  of  500  galton  capac- 
ity. (Mode  1.) 

To  authorize  manufacture,  maildng  and  tale -of  mechanical 
dtaplacement  meter  provers  mounted  on  a  truck  diassis 
or  traier.  for  shipment  of  flammable  liquids  and  gases. 
(Model.) 

To  authorize  transport  of  a  aoM  axptoaive  dssoKed  m  an 
ammonia  adutton  as  a  flammable  sofid,  m  DOT  Specifi- 
cation 34  polyethylene  containers  or  DOT  Specification 
2E  pdyettiylene  bottles,  packed  m  DOT  Spedficatnn 
ISA  wooden  boxes.  (Modes  1.  2.  and  4.) 

To  become  a  party  to  exemption  9355.  (Modes  1.  2.  3.  4 
and  5.) 

To  become  a  party  to  exemptnn  9381.  (Modes  i.  2.) 
To  authorize  rail  and  cargo  vassal  as  adttttonal  modes  of 

transportaliort  (Modaa  1, 2,  and  3.) 
To  authoriza  an  addMortal  doaw*  system  tor  the  norvOOT 

spedficatkxi  portable  tank.  (Modes  1, 2.  and  3.) 


To  become  a  party  to  exempiian  9480.  (Modes  1.  2.  9. 

and  4.) 
To  authoriza  an  dwreaae  in  total  vapor  pressure  tor  mix- 

turss  shipped  under  the  ewmplwn.  from  140  paig  at  130 

degrees  F  to  286  psig  at  130  degreea  F.  (Modes  i.  2, 

and  3.) 
To  become  a  party  to  exemptkxi  9487.  (Mode  1.) 


To  authorize  shiprrient  of  Copper  arsenide,  classed  as 
Poison  B,  in  a  norvOOT  flentele  intermedttie  bulk  poly- 
propylane  bag.  (Modaa  1. 2,  and  3.) 

To  authorize  transport  of  wet  kMnzoyI  parojudo  in  poiyetfv 
yiene  contalnera,  packed  in  DOT  Spedfication  12B  fiber- 
board  t)oxes.  (Mode  1.) 

To  authorize  use  of  a  norvOOT  spedficatkxi  IMO  Type  i 
portabia  tank,  lor  shipment  of  motor  hid  antiknodi 
compound.  (Modea  i,  2.  and  3.) 

To  authorize  use  of  a  norvOOT  spedfication  weWed.  high 
preaaure  cyHrxier  for  oil  sampling  purpoaas.  (Modes  1.  2, 
3.  and  4.) 

To  authorize  use  of  a  non-OOT  specification  seamless 
cylinder  designed  and  constructed  in  accordance  with 
DOT  Spedficatkm  3A,  tor  gas  sampling  purposes. 
(Modesl,2.  3,  and4.) 

To  authorize  manufacture,  marking  and  sale  of  polyethyl- 
ene, removable  head,  salvage  drums  of  90-galton  capac- 
ity lor  overpacking  damaged  or  leading  packages  ol 
hazardous  materials,  or  lor  packing  hazardous  materials 
tital  have  spilled  or  leaked,  for  repackaging  or  dsposal. 
(Modes  1,2.) 

To  authorize  transport  of  blasling  agent  or  an  oxidaer  m  a 
DOT  Specification  MC-306  or  MC-307  cargo  tank  with  a 
storage  box  containing  Class  A  exptosives  mounted 
directly  behind  the  tractor  cab.  (Mode  1.) 
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Renewal  and  Party  to  Exemptions— Continued 


Na 


98a»-x 

9637-X 

9652-X 
9e64-X 
96S4-X 
9667-X 


987(M( 

M7S-P 
9eS2-X 

0702-X 

»70*-X 

«7tM-P 

97DS-P 
9716-X 

S723-P 

9746-X 

9747-P 

S750-P 
978S-P 

S7S6-P 

•7as^ 

978fr-P 
97a6-P 
t7l6-P 

ge33-^ 

MS41-X 
9SS1-X 

9ee4-x 


Na 


ooT-Eseas 
ooT-cass? 

0OT-E9S62 

DOT-E9664 

0OT-EtaS4 

0OT-e8S67 
DCT-E9SBS 

0OT-E9670 

OOT-E9676 

oor-Ei 


DOT-E97(tt 

OOT-ES704 

0OT-E»70e 

OOT-E9708 
OOT-E  9716 

D0T-E9723 

OOT-E  9746 

OOT-E  9747 

OOT-E  97S0 
OOT-E  9786 

OOT-E  9786 

OOT-E  87SS 

DOT-E9786 

OOT-E  8716 

OOT-E  9786 

OOT-E  9S33 

OOT-E  9S41 

OOT-E  9861 

OOT-E  9884 


Appionl 


^VMn     i^bfc^^^^tf 


CyfwvydL  PA. 


HOMk>n.TX 


Park.NJ. 
tnc,   eal»- 


lnc>. 


PigMwa  Corp..  flMptWd  Park.  NJ.. 


InlsiQK  AiiMncA,  Hourtoi^  TX.. 


Oorp^  Tcronld,  OnL.. 
Fkiofowvft.  Inc.  Chstkit  MN. .......... 

nwvUMi^  VIC..  wviMiynn;  uc-. ..».». 

MsMndoodl,  tnc,  Parii^  KY».^....««.. 
HaMwrton  SarvioM^  Duncaiv  OK ...» 


ChtM   Packaging   Ooip..    Qreaiv 
wich,CT. 


(tor- 

mtrtf  DmMf),  Houiioiv  TX 
Rm*  M—iTKlurlng  Co.   L«k*- 
hurat.NJ. 

Hirt  timm.  ma.  Tamaqua  PA 

Comdyna  I.  Ino.  Waal  Ubarty.  OH.. 


Ciwfnical  Waala  MMnmawaiH.  mc. 
TactwiM  Sarvica  AWp,  H. 

Air  Produrti  and  CiMRic^  Inc.. 

AlinfeMn.  PA. 
HaafSand  InduaMaa.  Ina.  Oily  of 

Muaky.  CA. 

ASH  POwtar  Co,  DaNaa^  TX 

knran  Agandaa,  Ina.  Naw  Yoifc, 

NV. 
Farm  Unaa  Ino.  Naw  York.  NY 


Oftam   CVaraiM    ConWnar   Una 

LMm  Hong  Kong,  Chimk 
AaaodaAad  Conlainar  TfWMport^ 

ion  (U3A).  Naw  York.  NY. 
Cokmtoua  Una.  Jaraay  Cay.  Nj 


ECAM   Cofitainar  Aganciaaa   Inc. 

MMHrta^  ^A. 
Waokaf  Chamla,   QinbH,   Munich 

22.\WaalQarnieny.CT. 

Oonaani  Englnaaring  fPly)  UmMad, 
RNw  7480.  Soattt 


Corp.,  RidgaMaU  Park,  NJ . 


Purilar^Bannott  Corp.. 

M. 


RaguMtonW  afladad 


48  CFR  173.243504 

49  CFR  173.2450. 173.366.. 


49    CFR     173.103.     173.e8(«K2). 
175J. 


49  Ci=R  173L266(aK2).  ITS  100-6.. 


49  CPR  M%2BB{am.  17ai09-6.. 


4S  CFH  173.272, 179.201-1 

49  CPR  173.119.  173.266. 
173.29904  178.19.  178.258,  Pwt 
173,  Sufapwl  F. 

49  CFR  173.85© „ 

49    CFR    173.1190>M4).    173.125. 

178.205. 
49  CFR  173.119(m) 

48  CFR  173.154(t) 

49  CFR  173.107.  175  J 

40  CFR  173.220<b) 

49  CFR  173.220C>) 

49  CFR  173.302(aM1),  173J04W, 
(d).  175J. 

49  CFR  177J48(b).._ „.. 

49  CFR  173.284 

49  CFR  \73Mmm.  173.306. 
175J.  178.33-2, 178J3-7. 

48  CFR  173.154(a)<1Q 

49  CFR  173J0. 176.11.  176.83....... 

49  CFR  173J0.  176.11. 176.83 

48  CFR  173.30,  176.11.  178.83 

49  CFR  173J0.  176.11, 176.83 

49  CFR  173.30, 17S11. 178.83 _ 

49  CFR  173J0, 176.11. 176.83 

49  CFR  173.364 

49  CFR  173.315.  178.245-10>) 

49  CFR  173.154,  175.3 


49    CFR    173J16,    178J»7-(8Mc), 
178.57-2. 


To  suSiOftea  an  addMorai  Mtiq  of  polyalhytana/alumirHjni 

M  laminalnn.  OMotfM  1, 2,  and  3.) 
To  ■uttwilw  fnaiMiactav,  RMfking  and  aaia  of  rxxwaua- 

of  Wpta-wai  oomigai' 

hMln0  a  Inrida  Sna  of  0.006  kKh  mnimiNn 

Mm,  lor  karaportaHon  of  various 

aitd  poiaon  B  aoida  0*>da  1.) 

To  auOiorica  an  aHMnaliwa  pacfcaging  artangament  tar  the 

aMpmani  of  wcapkir  aiaanMaa,  daicribod  aa  Oelona- 

lon^  Claiaad  m  Ctaia  C  axploa^raa  (Modoo  i,  4.  and 

5.) 


To  airthQitaa  ahlpnMiM  of  hydrogan  paranda  aolufion  oc- 
caadbig  52%  conoan^alion.  In  aluninuiTi  dniins  corv 
tonnino  to  OOT  SpaeWoeiion  440  axoept  for  rolling 
hoopa  pilodaa  1. 2.  and  3.) 

To  auttioitaa  aWpwant  of  hydrogan  peroxide  solution  ex- 
caedkig  52%  ooncarMMion,  in  aluminuni  drums  corv 
fomang  to  OOT  SpacWcabon  440  eMcepl  for  rolkng 
twopa  (Modaa  1. 2.  and  a) 

To  audwriza  uae  of  OOT  Spedicalion  111A100W2  tank 
cara  vMi  boltoNi  ouSalB,  far  toansportokon  of  suifunc 
add  or  olaum,  dMoad  aa  a  oonoaiwe  malsriaL  (Mode  2.) 

To  auttmta  shlpwianl  of  NMric  add  (71%  concentration  or 
leaa),  dasaad  aa  an  ONkizar,  in  the  nor>.OOT  Spedlk»- 
tion  compoaito  poiyatfiylene  and  plastic,  portable  tank. 
Oklodaa  1  and  2J 

To  amiwiiia  OOT  Spadfication  21C  fiber  drums  to  be 
markad  on  the  aide  inalaad  of  both  ends  as  repuired  in 
Section  173.66(0  «•*»»  *«  •"*  of  ttte  dnims  have 
been  itnieil  bi  w&l  (Mode  1.) 

To  become  a  party  to  axaniplnn  96/8.  (Mode  1.) 

To  authorize  uae  of  OOT  Spedtication  57  portable  tanks 
for  aNpmant  of  a  dual  hazard  (flammable  Iqud/corro- 
aiwa  to  ddn  only)  NWMaL  (Mode  1.) 

To  authoriM  nanufacfeaa,  marking  and  sale  of  a  norvOOT 
specification  muHMS  krafi  paper  pinch/seal  tag  of  25- 
pOMnd  and  50-pound  net  corvtojction,  lor  shipment  of 
caidum  nMie,  and  OMdoer,  oaa  (Modes  i  and  2.) 

kiBiifification  of  an  addMfaiiil  packaging.  (Modes  i.  3.  4, 
andsj 

To  become  a  party  to  aaamption  9706.  (Mode  i.) 

To  become  a  party  to  examplion  9706.  (Mode  1.) 

To  auihoitaa  the  use  of  8061-T6  aluminwii  liners  in  addk 

tkm  to  the  cunant  63S1-TB  ak«nlr«jm  liners.  (Modes  1. 

2, 3, 4.  and  5.) 
To  auttwriza  party  alalua  and  an  addHnnal  outer  packag- 
ing conakuctad  of  polyattiylene  in  leu  o(  a  DOT  Specifi- 
cation 17H  or  17E  dnan.  OKIode  1.) 
To  aallMilM  cargo  waaaat  as  an  addWorf  mode  of  trans- 

portatton.  Oltodes  1, 3) 
To  become  a  party  to  aaamption  9747.  (Modes  1.  2.  3. 

and  4.) 
To  become  a  party  to  exemptton  9750.  (Mode  1.) 
To  become  a  party  to  exoinption  0786.  (Modes  1,  2.  and 

3.) 
To  became  a  party  to  exemption  9785.  (Modes  i.  2.  and 

3.) 
To  become  a  party  to  exemption  9785.  (Modes  1.  2,  and 

3.) 
To  become  a  party  to  exemptk>n  9785.  (Modes  1,  2.  and 

3) 
To  become  a  party  to  aaemptton  9785.  (Modes  1.  2.  and 

3.) 
To  become  a  party  to  ammplton  9785.  (Modes  1.  2.  and 

3.) 
To  aulhoriza  perty  status  to  the  exemption  and  change 

iMlar  capadly  bom  4887  U.S.  galons  to  4887  nominal 

U.a  galona  (Modaa  1  and  3.) 
To  aulhoriza  addWortal  packagings,  similar  to  those  pres- 

enlly  authortxsd,  lor  sh^imerM  of  melerlala  clasBed  as 

flammaUa  gaa  or  fiammaMs  liqukL  (Models  1.  2,  and  3.) 
To  authorize  OOT  Specification  44P  polyethylene  bags,  as 

addWonal  inaUe  parkaglriga,  lor  shipment  of  a  certain 

OxhSzar,  oaa  (Modaa  1,  Z  3.  and  4.) 
To  aulhoriza  marking  of  the  peokage  wnth  letters  Vt  inch 

high  irtalaad  of  2  inches  high  arKi  adding  an  additional 

trartsport  system.  (Mode  1.) 


Renewal  and  Party  to  Exemptions— Continued 


App«cation 
No. 


9940-X 

■*     I 

9M0-X 
g063-P 


Na 


9706-N 

9747-N 

■        I 
9832-41 

9843-N 

9e76-N 

'  I 

991 4-N 
9915-N 

9916-N 

993S-N 
9938-^ 

- 
99S7-N 


9944-N 

3 


EMSmptiow  Na 


0OT-E9940 

OOT-EOMO 
OOT-E  0963 


Appficant 


OE.  Itoular-Slokae,  TMnsburg.  OH. 

OlE.  Reular-Stokea.  Twinsburg.  OH. 
Stoopa  Exprees.  Inc  Andersoa  IN . 


negulalion(s)  affected 


48  CFR  172.400. 173.306, 175J. 

49  CFR  172.400.  173.308,  175J. 
49  CFR  177.834(i)(2)(i) 


Nature  ol  eKemption  twreof 


To  iaaue  awaiwp<u"  originaily  iaaued  on  emergency 
to  authorize  sNpniaM  of  norvOOT  tpedficakon  hermeH- 
cafiy  sealed  eleclron  labe  devices  co»*ainino  cartan 
nonflammable  gases.  (Modes  1.  2.  3. 4.  and  5.) 

To  autiortM  passenger  cenying  airenll  as  addWonei 
mode  of  transportalnn.  (Modes  1.  2.  3.  4.  wd  5.) 

To  become  a  party  to  eaenpfion  9953.  (Mod*  1.) 


New  Exemptions 


uwi^wDn  no. 


OOT-E  9706 

D0T-E9747 

OOT-E  9632 
OOT-E  9643 

OOT-E  9676 

OOT-E  9893 
OOT-E  9014 

OOT-E  9915 

OOT-E  9916 

DOT-E9935 
OOT-E  9836 

OOT-E  9937 
DOT-E9844 
OOT-E  9945 


Appficanl 


Taytor-Wharton.  OkMon  of 
Corp.,  Harrisburg.  PA. 


Aaroaol  Servioee  Ca.  Inc,  City  of 
mdualry.CA. 


L'Air  Uqude,  Sessenage,  France.. 


Bn*i  Cnglnoerod  Parts  hie.  Mid- 
land, OfMrio,  (Canada. 


Ino.  BaKraora.  MO.. 


f^wM  SA.  Ranfin  Cedex.  France. 


ETl  explosives  Technologies  Intsr- 
toc,  twnmington.  OE. 


Herctdae  Incomeialed.  Wiknington, 
OE. 


8lS.L     Tianaport     Ouievrecheirt. 


Adas  PoHder  Co..  OeRas.  TX.. 


Siepe  (jmbH.  5014  Kerpen  3.  West 
Germany. 


Van   Leer   Verpaokungen   GmbH, 
5000  Koln  90,  Weel  Germany. 


Sotraientz,  S.A.,  Druingen,  France, 

Fa 


WeatfUa,  kia.  Houston,  TX.. 


Regulaiion(s)  affaded 


48  CFR  ITSJOIOt).  173.302. 
173.304.  173J4(a)(1).  175.3. 
178.37. 


49    CFR    173.304(d)(3).    173.306. 
175J,  178J3-^  17833-7. 


48  CFR  172.203,  173.318, 
173J20.  176.30,  178.76(h). 
^77M(m.  178J38. 

49  CFR  173.1200(aH6). 
173.304(d)(3)(D.  (e). 
173J06(a)(3).  175.3, 17S33a. 

48  CFR  173J04(aN2),  173J4(d)...- 


49  CFR  173J15, 178.245-3. 


49Cf=R  173.114a. 


49  CFR  173.28(m). 


49  CFR  173.124(aX6)(i).  (m).  (v«).- 


49  CFR  173.66(c). 


49       CFR       173.154,       173.191. 
173.217.  173J45b.  178.16. 


49  CFR  178.224,  Part  173.  Sub- 
parts E.  F.  and  H. 


49       CFR       173.119,       173125, 
173.266.  Part  173,  Subpwt  F. 


49    CFR    17i101.    172.204(c)(3). 
173.27.  175.30(a)(1),  175.320(b). 


Nature  of  exempfion  thereof 


BEST  COPY  AVAILABLE 


To  authorize  manutaciura.  marking  and  sal*  of  norvOOT 
apecificalion  cyinder  complying  in  part  with  Via  OOT- 
3AA  specMcalion,  lor  tranaportafeon  of  certain  flanvMf)le 
gaaes.  nonflammable  gasee  arxl  poison  A  maieriels 
(Modes  1.  &  3.  end  4.) 

To  authorize  uae  of  a  non-OOT  spedficaMon  packaging. 
comparable  to  a  00T-2P  axoepl  tor  aiza  and  Kiicknesa. 
for  aNpmenl  of  malarisis  aulhorizsd  In  a  00T-2P. 
(Modes  1,  2.  3,  «id  4.) 

To  authorize  manuiachjra.  marking  and  sale  ol  vacuum 
insUalad  non-OOT  yerificliort  partri>le  tanks,  lor 
transportaion  hazantoua  malsrtris.  (IModss  1  and  3.) 

To  authortaa  marwfadura,  martung  and  aala  of  rarvafilto- 
ble,  nonOOT  specificaion  inaida  metal  oorflainar,  tor 
shipment  of  metortsN  authorned  in  OOT  Spedficaiion 
2Q  (finders.  (Modes  1,  2.  3.  and  4  ] 

To  auBwrtze  marulaclura.  marking  and  sale  of  OOT  Speo- 
ficaiian  39  cyinders  equipped  with  a  kisUe  type  prae- 
sure  relief  syslam,  for  transportaten  of  nonflammable 
gasea  (Modaa  i  and  3.) 

To  auttiorize  sNpmsnt  of  dMuoroedqrtene  in  norvOOT 
specification  spherical  steel  preesure  vesaels.  (Modes  1 
wid3.) 

To  aultKXue  traraport  of  certain  Nasflng  e^nw4i  in  DOT 
Spedficatfon  MC-306,  MC-307  wid  MC-312  cwgo 
tanks:  DOT  Spadfication  Hyl-l0l  and  102  portable 
tanks;  and  IMO  Type  I  wxl  Type  2  portable  tw*s. 
OModes  1  end  3.) 

To  authorize  rauaa  of  D0T-17H  dnans,  tar  imiltpie  sh|p- 
moms  or  niiroMoee,  wet  wan  not  leee  oien  97%  aiconoi 
or  solvent,  and  nikooeluloee,  wet  with  not  lees  the  20% 
water,  without  suliiectino  drun«  to  racondWoning  re- 
quiraments  trrfwi  pertarming  a  specific  inapeclion  and 
deening  program.  (Modaa  1, 2.  and  34 

To  authorize  shipmer«  of  ethylene  onde  in  4,760  gafion 
DOT  Spedficatnn  51  portable  tanka  with  sarMy  rstaf 
values  set  at  145  psig  and  a  vacuum/parfile  inaUMion 
system.  (Modes  1,  2.  and  3.) 

To  authorize  use  of  a  non  specification,  psgulsr  slotted 
corrugalBd  fitsertwerd  txM  to  ship  Cless  A  and  Class  C 
detonators.  (Modee  1,  2.  3,  and  4.) 

To  aulhoriza  manufacture,  martdng  and  aata  of  norvOOT 
rsmovabls  head  polyelh>kwe  (kum  of  30  filsr  cepadty, 
comperBt>le  to  DOT-35^  tar  shipment  of  phosphorus 
pentachloride,  and  odtar  corrosMS  msSanals  and  oxi- 
dtoera  prwserdhi  aufliorizad  to  be  shippad  in  DOT  Sped- 
ficaiion 36  dfums.  (Modes  1 ,  2,  snd  3.) 

To  authorize  manuiachve,  marking  and  sale  of  rtorvOOT 
spedficatnn  fiber  (feums.  not  satceedwg  100  Hsr  capac- 
ity, tar  sfi^iment  of  thoee  hazirdoua  maisrials  euihonzed 
in  DOT  Specification  21C  fiber  <kums.  (l«odee  1,  2.  and 
3.) 

To  authorize  manufacture,  mertdng  and  sale  of  norv-OOT 
spedficafion  btow  moWed.  polyetfiylene  portible  lar* 
enclosed  in  a  steel  kame,  tar  Ihe  sti^xnent  of  corroenw 
malerials.  flammsfale  feqiads,  or  an  oadoer.  (Modes  1.  2. 

WKl3.) 

To  authorize  carriage  of  certain  Cless  A.  B  and  C  expk>- 
sivas  ttwt  are  not  peiiiiitlBd  tar  shipmerw  tiy  air,  or  are  in 
quandlies  greater  then  those  preuufiied  ^  shipment  t>y 
air  (Mode  4.) 
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Na 


9946-N 
9952-N 

9964-N 
996M4 


9971-N 
09ei-N 

S9e6-N 

9991-N 
9992-N 
99e4-N 


999»-N 
10003-N 


10009^ 
10010-N 

0197-N 

1001 a-N 
10020-N 
10029-N 


New  Exemptions— Continued 


CMmppon  no. 


0OT-E984e 
0OT-EM52 

0OT-E9864 
DOr-EMSe 


DOT-E  0671 
OOT-£Mei 

DOT-E  0066 

DOT-eoeei 

DOT-E  9992 
DOT-E  0904 

DOT-E  0906 


DOT-E  0006 
DOT-E  10003 


DOT-E  10009 
DOT-E  10010 

DOT-E  10015 

DOT-E  10016 
OOT-E  10020 
DOT-E  10029 


Applicant 


Union  Cart>id*4Jnd«  DMtion,  Owv 
bury.  CT. 


Qr«H  Bro«.  Corp..  Springflald.  NJ . 


Unitad         Tachnotogia»OMmical 
System  D*vWon.  Sw  JoM.  CA. 

Q.C.   Industries.   Inc.,  Chattwofttt. 
CA. 


Fisliar    Scientific    Company,    Fair 
Lawn.NJ. 

Garrison  Industries,  El  Dorado,  AR .. 


Taykx-Wharton  Division  01  Harsco 
Corp.,  Indianapolis,  IN. 


Emergency     Technical     Services 
Corp.  of  Illinois,  Sctiamtxjrg,  IL 


Pannwalt  Corp.,  King  of  Pnjssia. 
PA. 


Hoover  Qioup,  Inc.,  Beatrice,  NE.. 
Transac.  Inc..  Macon,  QA 

Accumutalors,  Inc.,  Houston,  TX ... 
Hoovsr  Group,  Inc.,  Beatrice,  NE.. 


Texaco  Pipeline.  Inc..  Giendive,  MT. 

Smith  Systems,  A  Moorco  Oper- 
ation. Corpus  Ctwtsti,  TX. 

Qreit  Bros.  Corp.,  Springfield,  NJ 

Qeigy  Corp.,  Ardsley,  NY 

AlKvaste,  Stafford,  TX 


Thompsorv-Hayward  Chemical  Ca. 
Kansas  City.  KS. 


Regutation<s)  affected 


49CPR  173.327(a).. 


49  CFR  178.131.  Part  173.  Sub- 
parts D.  E.  F  wd  H. 


49  CFR  173.88.  173.92.. 


49  CFR 
173.123, 
173.145. 
173.256, 
173.302, 
173.333. 
173.352. 

49  CFR 
I7)J4}(a)« 


173.119. 
173.124. 
173.251. 
173.264, 
173.304, 
173.336, 


173.121, 
173.141, 
173.252. 
173.276, 
173.328. 
173.337, 


173.1 19(a)(23), 
IS).  I7f  J.  ITSJia 


49  CFR  173.268,  173.3a... 


49  CFR  173.304<a).  177.634(h) 


49  CFR  173.110,  173.302, 
173.304,  173.326.  173.34, 
173.346. 


49  CFR  173.365.. 


49  CFR  178  83-7. 178.83-8 . 


'5 


49  CFR  173.154,  173.164, 
173.178,  173.182,  173.217, 
173.234,  173.2466.  173.366. 


49  CFR  173.302(a)(1).  176.3 

49  CFR  178.82 

I 

49  CFR  173.119 

49  CFR  173.119.  173.304,  173.315 

49  CFR  173.247 

49  CFR  173.359 

49  CFR  173.245b 

49  CFR  173.268.  177.848 


Nature  of  exemption  thereof 


To  authorize  uae  of  pneumaticafly  operated  valve  ol  a 
packless  dssign  iwilh  non-pertoralad  diaphragms  bached 
by  an  additional  gaakated  sealing  system  on  cylinders 
containing  a  poiaon  A  materials.  (Modes  1,  2.  «id  3.) 

To  authorize  manufacture,  mailang  and  sate  ol  non-DOT 
Specification  steal  druma  of  14"  dtemelar  conforming  lo 
DOT  Spodllcalion  37A.  sHoapl  that  the  top  cower  or  M 
ia  constructed  of  plasllc  and  aacured  by  a  metal  lever 
action  dosing  ring.  (Modes  1, 2.  and  3.) 

To  authorize  transport  of  a  Rockal  motor  in  propulsive 
state.  wUh  ignHsr  initaltod.  which  exceeds  the  weight 
Imitation  in  49  CFR  (Mode  1.) 

To  authorize  ftansport  of  smaM  amounta  of  liquids  and 
gaaaa  in  dHfusion  tubes  overpacked  in  capped  pipe 
nippies.  (Modes  1  and  4.) 


To  authorize  use  of  a  DOT  Specification  12A  liberboard 
box.  «Mlh  hand  holes,  for  shipment  of  certain  flammable 
liquids  and  corrosive  materials.  (Modes  1  and  4.) 

To  authorize  uae  of  a  DOT  Specification  420  aluminum 
dnim  of  30i|allon  capadly  (or  shipment  of  fuming  nitric 
add,  instead  of  authorized  DOT  Spectficalion  426  alumi- 
num dnma.  (Mode  1.) 

To  authorize  manutacture,  marlong  and  sale  of  DOT  Sped- 
flcalion  4L  cylinder  for  carbon  dioxide,  refrigerated  liquid 
and  provides  for  fiNIng  and  dtocharging  without  removal 
ftom  the  vehide.  (Mode  1.) 

To  authorize  uae  of  norvDOT  spedlication  steel,  full  open- 
ing head,  "salvage"  cylinder  of  4.8  gallon  capacity  lor 
overpacking  daniagad  or  leaking  paduges  of  pressur- 
ized and  non-pressurized  hazardous  materials.  (Mode  i ) 

To  authorize  shipmem  of  Dithkxaibamate  pestKkles,  soM. 
ao.s.,  dasaed  as  Poison  B,  in  a  norvOOT  bag  construct- 
ed ol  coated  woven  polypropylene  with  a  polyethylene 
Nner  bag.  (Modes  i  and  3.) 

To  authorize  manufacture,  mertung  and  sate  of  non-OOT 
Spedficatton  stalnleas  steel  drum-type  container  ol  55- 
gaNon  capadly,  conforming  to  DOT  Spedficatton  5C— 
with  certain  exceptions,  for  shipment  of  those  materials 
authorized  in  a  D0T-5C  stainless  steH  drum.  (Mode  1.) 

To  authorize  manulactura.  martong  and  sate  of  large, 
collapsibto  polyethylene-lned  woven  polypropylene  bulk 
bags  having  a  capacity  ol  approximately  2,200  pounds 
each,  ar>d  top  and  bottom  outlets,  for  shipment  of 
fismmabte  soHds,  oxidizing  materials,  poison  B  solids 
and  oonoaiva  aoikls.  (Modes  1  and  2.) 

To  authorize  shipment  of  nitrogen  in  hydraulic  accumula- 
tora.  (Modes  1, 2. 3,  and  4.) 

To  authoriza  manufacture,  marking  and  sale  ol  non-OOT 
stainiess  steel  drum-type  container  of  55H)alton  capacity, 
conforming  to  D0T-6B  with  certain  axcepttons,  for  ship- 
ment of  paint  and  reain  sokilion,  and  thooe  materials 
authorized  in  a  D0T-5B  removabto  head  stainless  steel 
druriL  (Mode  1.) 

To  authorize  uae  of  a  norvOOT  specification  container 
deacribad  as  positive  dtaplacement  meter  provers,  lor 
certain  flammable  Nquds.  (Mode  1.) 

To  authorize  manufacture,  nwrking  and  sale  of  norvOOT 
apadficalion  container  described  as  mechanical  dis- 
placement meter  provers.  tar  transportation  of  flamma- 
bto  Nqdds  or  flammabte  gases.  (Mode  i.) 

To  authorize  manulactura,  martiing  and  sale  of  DOT  Sped- 
ficatton 34  polyethylene  drums  of  30-  and  55-gaHon 
capacity,  for  shipment  of  benzoyl  chtoride.  (Modes  1,  2. 
Mid  3.) 

To  authorize  traiwport  of  certain  Class  B  poison  m  a  norv 
DOT  spedficalion  rotettonaHy  mdded  polyethylene  corv 
tainer.  (Mode  1.) 

To  authorize  uae  ol  a  nort-DOT  spedficatton  roH-on/roll-olf 
container,  for  transporlatton  of  corrosive  soMs.  (Mode 
1.) 

To  authorize  transport  of  nitric  add  (over  40%)  toaded  in 
orw  compartment  of  a  compartmented  DOT-MC-312 
cargo  tank  motor  vehtote,  adjacent  to  a  compartment 
containing  corrosive  materials.  (Mode  1.) 
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New  Exemptions— Continiied 


Application 
Na 


ExempttonNa 


Applicant 


Regulatton(s)  affected 


Nature  of  exemption  thereof 


10047-N 

10049-N 

10052-N 

I 

9942-N 


DOT-E  10047 

OOT-E  10049 
DOT-E  10052 

OOT-E  10065 


Taylor-Wharton.  Division,  of  Harsco 
Corp.,  Harrisburg.  PA. 


Martin  Gas  Sales,  Ina.  KNgore,  TX .. 

Him— Oba-Geigy.        Construction 
Chemwal,  Tulsa,  OK. 


E.I.  du  Pont  de  Nemours  ft  Co., 
Inc.,  Wilmington,  DE. 


49  CFR  173.301(h),  173.302(a), 
173.304,  173.34(a)(1).  175.3, 
178.37. 

49      CFR       173.318.       173.320. 

173.338,  177.840. 
49  CFR  173.1200(a)(e),  173.305(c), 

173.306(aM3),  175.3,  178.33a. 


49       CFR        173.384. 
177.841(b). 


173.3a 


To  authorize  manutacture,  marking  and  sale  of  nonOOT 
specification  cyknders  conforming  in  part  with  DOT 
Spedficalion  3AA  cylindars,  for  transportation  ol  oertan 
hazardous  materials.  (Modes  i.  Z  3,  and  4.) 

To  authorize  use  of  a  polyurethane  insulaled  cargo  tank 
confonning  with  MC-338  built  prior  to  1964.  (Mode  1.) 

To  authorize  transport  of  certain  hazardous  materials  in  a 
nonrefUMMe  norvOOT  apecrficalion  wiaidB  metal  oontaw 
ar  conforming  with  DOT  Specification  20  except  tor  size 
and  maridng.  (Modea  1  and  4.) 

To  authorize  shipment  of  monochtoroaoetone.  irrfsbited.  in 
a  DOT  Specification  MC-312  cargo  tank  with  no  bottom 
Outlets.  (Mode  1.) 


Emergency  Exemptions 


AppKcalton 
No. 


Exemption  No. 


Appltoant 


Regulatton(s)  affected 


Nature  of  Exemption  Thereof 


EE3095-X 

EE4696-X 
EE6296-X 
EE  64ie-X 

EE7052-X 

EE7052-P 
EE  7891-X 

.1 
EE7943-X 

I 
EE8009-X 

EE8445-X 


EE8445-X 


EE8445-X 


EE8451-P 
EE8526-X 

EEe526-X 


DOT-E  3005 

DOT-E  4696 
DOT-E  6296 
DOT-E  6418 

DOT-E  7052 

DOT-E  7052 
OOT-E  7891 

DOT-E  7943 

DOT-E  8009 
DOT-E  8445 

DOT-E  8445 

DOT-E  8445 


DOT-E  8451 
DOT-E  8526 

DOT-E  8526 


DoweN  Scftkimberger.  Inc.,  Tulsa. 
OK. 


United    Technotogies    Automotive 
Group,  Howe.  IN. 

Platte  Chemical  Co.,  Greeley,  CO..~ 


Cenex/Land  O'Lakes  AG  Services, 
Vancouver,  WA. 


MaxweM   Corp.   of  America.   Fair 
Lawn.NJ. 

Tracer  Aerospace,  toe  Austin,  TX.. 

Spectrum  Chemical  Manufacturing 
Corp.,  Gardena.  CA. 


Chem  Lab  Products.  Ina,  Ontario, 
CA. 


Pressure  Transport,   Inc  Austin, 
TX 

Aqua-Tech,  Inc..  Port  Washington, 
Wl. 


Aqua-Tech.  Inc.  Port  Washington, 
Wl. 


Aqua-Tech,  Inc.,  Port  Washington, 
Wl. 


Battelle  Cohjmbus  Diviston,  Colum- 
bus, OH. 
Birko  Corp.,  Westminster,  CO 


North  Star  Transport.  Inc.,  Si  Paul, 
MN. 


49    CFR    173.119(a),    173.245(a). 

173.248(a),  173.263(a).  173.264. 

173.283,     173.289,     178J42-5, 

178.343-5. 
49  CFR  173.302(a)(1).  175.3 


49  CFR  173.377(g).. 


49  CFR  173.357(b).. 


49  CFR  172.101. 172.400, 175.3. 


49  CFR  172.101. 172.400.  175.3. 


49  CFR  172.400.  172.402(a)(2), 
17^40^(aH3).  172.504  Table  1, 
17i504(a),  173.126,  173.138, 
173.237,  173.246,  173.25(a). 
175.3. 

49  CFR  173.263(a)(15). 

173.272(c).  173.272(i)(12), 

173.277(aK1). 


49  CFR 

173.302(a)(3). 


1 73.301  (dM2), 


To  authorize  use  of  a  norvOOT  spedficatton  cargo  lar*. 
for  shipment  of  certain  hazardous  materials.  (Modes  1 
and  3.) 

To  authorize  uae  of  non-DOT  spedficalion  hydraktc  accu- 
mulators, for  shipment  of  a  certain  nonflammabte  oom- 
presaed  gas.  (Modes  1,  2,  3,  and  4.) 

To  authorize  addtttonal  bag  packagingB.  for  trsnaponahon 
of  certain  Cteas  B  poiaons  in  OCT  Spedficalion  440 
multi-waa  paper  bags.  (Modes  1  and  2.) 

To  authorize  uae  of  DOT  Spectficalion  MG-303,  MC-304. 
MC-306.  MC-307.  MC-310  or  MC-312  Steel  cargo 
tanks  for  transportation  of  Class  B  poisonous  Iqukls. 
(Model.) 

To  authorize  shipmertt  of  betteries  cortlaininB  Mhium  and 


49  CFR  Part  173.  Subpart  D.  E,  F. 
andH. 


49  CFR  Part  173.  Subpart  0.  E.  F. 
andH. 


49  CFR  Part  173,  Subpart  D.  E.  F. 
andH. 


49  CFR  173.65.  173.86(e).  175.3 
49  CFR  177.834(L)(2)(i) „ 

49  CFR  177.834(LK2)(i) 


1. 

^  3.  and  4.) 

To  become  a  party  to  exemption  7052  (Modes  i.  2.  3.  and 
4.) 

To  authorize  transport  of  packages  beering  the  DANGER- 
OUS WHEN  WET  label,  in  motor  vehtoles  which  are  not 
placarded  FLAMMABLE  SOLID  W.  (Modes  1.  2.  and  4 J 


To  authorize  shipment  of  corrosive  fiqukls  in  one  or  two 
one-gaMon  polyelhylene  contairwrs  packed  in  Hiertxjard 
boxes,  complying  with  DOT  Specification  126  except  tor 
handholes  in  top  napt.  (Mode  1.) 

To  authorize  use  of  DOT  Specification  3AAX  cytnders 
made  of  4130X  steeL  for  transportation  ol  a  com- 
pressed natural  gas.  (Mode  1.) 

To  authorize  shipment  of  various  hazardous  substancea 
and  wastes  packed  in  inakle  plastto,  glass,  oarthenware 
or  metal  containers,  overpacked  in  a  DOT  Spedficaliow 
removabto  head  steeL  fiber  or  polyelhylene  dmm,  ortf 
for  the  purposes  of  doposaL  repackaging  or  reprocess- 
ing.  (Model.) 

To  authorize  shipment  of  various  hazardous  sutatances 
and  wastes  pecked  in  inskle  plastic,  glass,  eanttenware 
or  metal  containers,  overpacked  in  a  OCT  Spedficafion 
removable  head  steel,  fiber  or  polyelhylene  ikim.  or4y 
lor  the  purposes  of  disposaL  repadtaging  or  reprocess- 
ing.  (Model.) 

To  aultiorize  shipment  of  various  hazardous  substances 
and  wastes  packed  in  instoe  plastic  glass,  eerthenwsra 
or  metal  containers,  overpacked  in  a  DOT  Spedficalion 
removabto  head  steel,  fiber  or  polyelhylene  *um.  only 
for  the  purposes  of  disposal,  repackaging  or  reprocess- 
ing. (Mode  1.) 

To  become  a  party  to  exemption  8451.  (Modes  1.  2.  and 
4.) 

To  authorize  shipment  of  flammable  iK^uids  and/or  flam- 
mable gases,  in  temperature  con^oNed  equpmenL 
(Model.) 

To  authorize  shipment  of  flammable  liquids  and/or  fiam- 
mat>le  gases,  in  temperature  controlled  equipmenL 
(Model.) 
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Emergency  Exemptions— Continued 


A(iplca«on 

Na 

ExwnpltonNa 

Applicant 

Ragulatlon(s)  affectad 

Nature  at  Exampton  Tlwraof 

EE8717-X 

tXrr-E  8717 

QoodkM.  E  Moor*.  Inc.  OwivMa. 
IL 

48  CFR  173.28(m). 

To  authorize  Muaa  o(  DOT  SpacWcllon  17H  steel  dnms 
ol  S6-galon  capacNy.  wMti  an  InaUa  polyMtiylene  liner  of 
0.010  inch  minimum  thickness,  (or  shipment  at  certain 
adheaives.  classed  as  a  HammaMe  KquU.  (Mode  1.) 

EE  a723-X 

0OT-E6723 

49  CFH   172.101.   173.114a(h)(3). 

To  aulhoriM  usa  ol  non-OOT  apacWcallon  motor  vehwies 

MO. 

176.41S,  176.83. 

agents.  (Modea  1  wid  3.) 

EE  B747-X 

DOT-E  8747 

Coppc  IndMlhM,  Inc.  MenomonM 
Falla,WL 

49  CFH  173.245.  173.249.  175.3 

To  aulhoriM  shipwant  o(  certain  alkaline  corrosive  liquids. 
n.o.s..  in  «i  unlined  28/26  gauge  tXST  Specification 
37C80  steel  drum  of  live  gallon  ci«)*city.  (Modes  1.  2.  3. 
«id4.) 

EE  e747-X 

OOT-E  8747 

Copps  IndustriM,  tnc  ManomonM 
Falla.Wl. 

49  CFR  173.245. 173.249.  175.3 

To  authorize  shipment  of  certain  alkalirw  corrosive  Kquids, 
n.o.s.,  in  an  unlinad  28/26  gauge  DOT  Specification 
37C80  steel  drum  of  llva  gaNon  capacity.  (Modes  1, 2. 3. 
and  4.) 

To  authorize  shipment  of  certain  aMNne  corrosive  liquids. 

EEM8S-X 

0OT-E8885 

49  CFR  173.245,  173.249. 175.3..-.. 

F«lte.Wl. 

specification  removabia  hewl  molded  polyethylene  pal 

zard  oua  resin  mix.  (Modea  1,2,  3,  and  4.) 

EEa886-X 

OOT^8666 

FaMt.  Wl. 

49  CFR  173.245.  173.249.  175.3 

ao.s..  in  an  unlined  tin  can.  overpacfcad  in  a  non-OOT 
apadftealion  removiHa  head  moMed  polyethylene  pail 
of  Ave  or  six-gaHon  capacity,  alao  containing  a  nonha- 
zard  ous  resin  mix.  (Modes  1.  2.  3.  and  4.) 

EE»31»-X 

OOT-E  0319 

W.  R.  QnKW  6  Co..  OMtbom  OM- 
•lon.  Latw  ZuficML 

49  CFR  173.245(a)06)     -... 

To  authorize  DOT  Spedlcation  57  Type  304  or  316 
stainless  steal  purtiMa  tanks,  lor  water  treatment  com* 
pounds  or  boltor  compounds,  Kquid  that  are  not  alkaline. 
(Modea  1  and  2.) 

EEuai-x 

OOT-E  6331 

Rto  Unda  Chamlcal  Co..  S«»»- 

49  CFR  173.263<aM10) - 

To  auttioiiza  shipment  of  sodium  chkirlta  solutioris,  in  DOT 

EE  10087- 

OOT-E  H»67 

RtoPinCA. 

49  CFR  173^76 .._ 

Specification  MC-306  and  MC-307  cargo  tanks.  (Moda 

1) 
To  authorize  uae  ol  norvOOT  apecMcaiion  packagings  lor 

N 
EE  10067- 

OOT-E  10067 

DC. 
HamMon  tHandard,  ON.  o<  UnHad 

49  Cl-H  173.276 _... 

bwsportation  of  anhydrous  hydrazine.  (Modes  1  and  4.) 

P 

Tadmologiaa.    MIndaor    Locks. 

tTT 

EEIOOTV- 

OOT-E  10076 

Sou6«am  Mr  Transport  Miami.  FL... 

49  CFR   172.101   Table.  Column 

N 

68.  175.30. 

proiectHe,  Class  A  ei^jlostve,  which  is  forbidden  lor 

EE1007»- 

DOT-E  10079 

Balgium  Mamational  Air  Cafrtars. 

49  CFR  172.101 

To  authorize  transport  of  propettant  exptosive.  solid.  Class 

N 

BniaaalB,  Batglum. 

B  exptosive  whk:h  exceeds  the  weight  limitation  author- 
ized tor  cargo  aircraH  (Mode  4.) 

EE  10060- 

OOT-E  10060 

BrWah  Aaroapaca   Public   Limited 

49  CFR    172.101    Column   (e)(b). 

To  authorize  transport  ol  Class  A  and  B  exptosives  aboard 

N 

Co..  HartfordsMra.  England. 

175.3. 175.320(a). 

cargo  aircrafL  (Mode  4.) 

EE  10061- 

OOT-E  10061 

Morton  TNokoL  Inc..  Brigham  City. 

49  CFR  173.92 „ 

To  auttxxize  transport  of  rocket  motors  via   highway. 

N 

UT. 

(Modal.) 

EE  10063- 

OOT-E  10063 

Dow  Chamical  Co..  Samia.  Ontarto. 

49    CFR    173.29(c).    179.100-15. 

To  authorize  a  one  lime  shipment  of  chkxirM  in  a  OCT 

N 

179.102-2. 

Specification  105A500W  tank  car  tank  with  a  defective 
safety  valve  equipped  with  a  chtorine  "C"  kit  (Mode  2.) 

EE  10086- 

OOT-E  10086 

McOonna*    Douglas   Astronautics 

49  CFR  172.101  Table,  column  6b. 

To  autfxirize  a  one  tima  shipment,  by  cargo  aircraft,  of  a 

N 

Ca.  TNuaMHa,  FL 

175.30. 

by  air.  (Mode  4.) 

EE  10100- 

OOT-E  10100 

Dow  Oiamical  Co..  Mklland.  Ml 

49  CFR  173.369 „ 

To  authorize  transport  of  caitolfc  add  (phenoO  in  a  001 

N 

Specification  1 1 1A100W6  tank  car  tank.  (Mode  2.) 

EE  10100- 

OOT-E  10100 

Tannaaaaa   Easbnan  Co..   Kings- 

49  CFR  173.369 

To  become  a  party  to  exemption  10100.  (Mode  2.) 

P 

port.  TN. 

EE  10100- 

DOT-E  10100 

Artiansas  Eastman  Co..  BatesviHe. 
AR. 

49  CFR  173.369 

P 

Withdrawal  Exemptions 


nppacaiion 
Na 

Regulatton(s)  affected 

Nature  of  exemptton  thereof 

6695-X 

Atocham,  Paris,  France  — - - 

Aiocham,  Paria.  Franca 

49  CFR  173.315 

To  authorize  use  of  a  rxxvDOT  specification  IMO  Type  5  portable 

6932-X 

49  CFR  173.264(b)(4) 

(Modes  1,  2.  3.) 

To  authorize  uae  of  non-OOT  apedficaiion  IMO  Type  5  portable 
tanks,  tor  transportatton  ol  anhydrous  hydrofluoric  add.  (Modes  1. 
3.) 

To  authorize  shipment  of  batteries  containirtg  Nttiium  and  other  materi- 
als, classed  as  flammable  solid.  (Modes  1.  2.  3.  4.) 

To  authorize  use  of  non-OOT  apedficalton  IMO  Type  5  portable 
tanks,  for  transfxxtation  of  certain  nonflammable,  liquefied  gases. 
(Modes  1,  2. 3.) 

70S2-X 

Mol  Energy.  Limited.  Bumaby.  B.C.. 

Canada 
Atocham,  Paria,  Franca 

49  CFR  172.101. 172.400.  175.3 

7266-X 

49  CFR  173.31S(a) 
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Withdrawal  Exemptions— Continued 


AppNcation 
No. 


8141-X 


e306-X 


914 

9220-P 

9367-P 

9533-P 

9701 -P 

971 3-P 

97e3-P 

9e06-P 
9e48-4> 
9982-N 

10034-N 


AppKcant 


Whittaker-Yanlney     Power    Systems, 
Wallham,  MA. 

Customized  Transportation,  Inc.,  Jack- 
aonviHe.  FL 

IRECO.  Incorporated,  Salt  Lake  City, 

UT. 
IRECO,  Incorporated,  Salt  Lake  City, 

UT. 
IRECO.  Incorporated,  Satt  Lake  City, 

UT. 
IRECO,  Incorporated,  Satt  Lake  City, 

UT. 
IRECO,  Incorporated,  Satt  Lake  City, 

UT. 
IRECO,  Incorporated,  Satt  Lake  Ctty, 

UT. 
IRECO.  Incorporated.  Satt  Lake  City, 

UT. 

IRECO,  Incorporated,  Satt  Lake  City, 

UT. 
IRECO,  Incorporated,  Satt  Lake  City, 

UT. 
SST  Industries.  Inc..  OekaKt  Plastics 

Division,  Grfdnnati,  OH. 


Aerojet    SoKd    Propulsion    Company. 
Sacramento,  CA. 


Regulation(8)  affected 


49  CFH  172101.  173.206.  173.247 

49  CFR  177.842(a).  177.842(b) 

49  CFR   173.154.   173.164.   173.178, 

173.182.  173.234.  173.245b. 
49  CFR  173.182.  173.217,  173.245b.... 

49  CFR  173.182,  173.217,  173.245b.... 

49  CFR  Part  173  Subpart  E.  F.._ 

49  CFR   173154,   173.164.  173.178, 

173.182.  173.245b. 
49  CFR    173.154,    173.182,    173.217, 

173.245b. 
49  CFH    173.154,   173.164,   173.178, 

173.182,  173.217,  173.234, 

173.245b.  173.366. 
49  CFR  173.182,  173.217,  173.245b.... 

49  CFH  173.302 

49  CFR  178.19.  Part  173,  Subparts  D 
E.  F,  and  H. 

49  CFR  173.239a(a)(2) 


Nature  of  exemption  ttiereof 


To  auttiorize  transport  of  individual  ceHs  and  modules  conssiing  of 
three  cells  containing  lithium  metal  and  thionyl  chtonde  in  rtorvOOT 
specification  wooden  boxes.  (Modes  1,  3.) 

To  authorize  carriage  of  non-fissile  radioactive  materials  packages  via 
motor  vetiides  wtien  thev  combined  transport  mdex  exceeds  SO 
and/or  the  separation  distance  cntena  cannot  be  met.  (itAode  1.) 

To  become  a  party  to  exemption  9144  (Modes  1,  2.  3.) 

To  become  a  party  to  exemption  9220  (Modes  1.  2.  3 ) 
To  become  a  party  to  exemption  9367  (Modes  1.  2.  3.) 
To  tiecome  a  party  to  exemption  9533  (Modes  1.  2.  3.) 
To  become  a  party  to  exemption  9701  (Modes  1.  2.  3.) 
To  l>ecome  a  party  to  exemptKm  9713  (Modes  1,  2.  3 ) 
To  l)ecome  a  prty  to  exemption  S783  (Modes  l.  2.) 

To  become  a  party  to  exemption  9806  (Modes  1.  2.  3.) 
To  become  a  party  to  exemption  9848  (Modes  1.  2.) 

To  autho:^e  manufacture,  martung  arvt  sale  of  rx>n-DOT  Spedficabon 
polyethylene  packaging,  stmiiar  to  CX)T  Specification  34.  for  ship- 
ment of  materials  authorized  in  IX)T  Specification  34  polyettiytene 
dnims.  (Modes  1.  2,  3.) 

To  authorize  a  one-time  shipment  of  200  norvDOT  Specification  toto 
bins  containing  ammonium  porchiorate  classed  as  an  oxxlizer. 
(Modes  1.  2.) 


Deniak 

681(>-X    Request  by  L  &  V  Industrial 
Supply  Inc.  San  Marcos,  CA  to  authorize 
shipment  of  a  nonliquefied. 
nonflammable  compressed  gas  in 
seamless  steel  tanks  (tubes)  made  in 
compliance  with  DOT  107A  except  they 
are  not  moimted  on  a  rail  car  denied 
November  18, 1988. 

7803-P    Request  by  Rocky  Mountain 
Pro  Clean  Inc.  Denver,  CO  to  authorize 
manufacture,  marking  and  sale  of  non- 
DOT  specification  removable  head 
polyethylene  drums,  for  shipment  of 
corrosive  liquids  and  flammable  liquids 
denied  December  12, 1988. 

8978-X    Request  by  Battery 
Engineering,  Inc.  Hyde  Park,  MA  to 
authorize  transport  of  lithium  cells 
containing  more  than  12  but  not  more 
than  50  grams  of  lithium  metal,  in  non- 
DOT  specification,  non-reusable,  open 
head,  steel  drums  denied  December  21, 
1988. 

9348-X    Request  by  DURACELL.  Inc. 
Bethel,  CT  to  authorize  transport  of  a 
limited  nimiber  of  certain  lithium 
batteries  on  passenger  carrying  aircraft 
denied  December  28, 1988. 

9533-P    Request  by  Sacramento  Air 
Logistics  Center  McClellan  Air  Force 
Base,  CA  to  authorize  manufacture, 
marking  and  sale  of  large,  collapsible 
polyethylene-lined  woven 


polypropylene  bulk  bags  having  a 
capacity  of  approximately  2260  pounds 
each,  and  top  and  bottom  outlets,  for 
shipment  of  poison  B  solid,  corrosive 
solids  and  oxidizers  (solids  only]  denied 
December  2, 1988. 

9942-N    Request  by  E.I.  du  Pont  de 
Nemours  &  Company,  Inc.  Wilmington. 
DE  to  authorize  shipment  of  nitrogen 
padded,  unstabilized 
monochloroacetone  with  a  proposfcl 
description  of  Poison  liquid,  n.o.s. 
classed  as  Poison  B  in  DOT 
Specification  Mc-.3I2  cargo  tanks  denif.d 
October  18. 1988. 

Termination 

9829-N    Request  by  TORA  Express. 
Inc.  Monroe,  LA  to  authorize  carriage  of 
certain  Class  A,  B  and  C  explosives  that 
are  not  permitted  for  shipment  by  air,  or 
are  in  quantities  greater  than  those 
prescribed  for  shipment  by  air 
terminated  December  5, 1988. 

Issued  in  Washington,  DC,  on  May  B,  1H8M. 

|.  Suzanne  Hedgepeth, 

Chief,  Exemptions  Branch.  Office  of 
Hazardous  Materials  Transportation. 

(FR  Doc.  89-11876  Filed  5-18-89:  8:45  ami 

BILUNG  CODE  4>10-<0-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dale:  May  15. 1989. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
infoijnation  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  the 
s'jbmission(s)  may  be  obtained  by 
calling  the  Treasury'  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Dr-partment  of  the 
Trrasurj'.  Room  2224.  ISlh  and 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0138 

Form  Number  2063 

Type  of  Review:  Extension 

Title:  U.S.  Departing  Alien  Income  Tax 
Statement 

Description:  Form  2063  is  used  by  a 
departing  resident  alien  against  whom 
a  termination  assessment  has  not 
been  made,  or  a  departing  nonresident 
alien  who  has  no  taxable  income  from 
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United  States  sources,  to  certify  that 
they  have  satisHed  all  U.S.  income  tax 
obligations.  The  data  is  used  by  IRS  to 
certify  that  departing  aliens  have 
complied  with  U.S.  income  tax  laws. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents: 

20.540 
Estimated  Burden  Hours  Per  Response/ 

Recordkeeping: 
Recordkeeping:  7  minutes 
Learning  about  the  law  of  the  form:  2 

minutes 
Preparing  the  form:  32  minutes 
Copying,  assembling,  and  sending  the 

form  to  IRS:  14  minutes 
frequency  of  Response:  On  occasion 
Estimated  Total  Recordkeeping/ 
Reporting  Burden:  18,691  hours 

OMB  Number  1 545-0714 

Form  Number.  8027  and  8027-T 

Type  of  Review:  Extension 

Title:  Employer's  Annual  Information 
Return  of  Tip  Income  and  Allocated 
Tips;  Transmittal  of  Employer's 
Annual  Information  Return  of  Tip 
Income  and  Allocated  Tip 

Description:  To  help  IRS  in  its 
examination  of  returns  filed  by  tipped 
employees,  large  food  or  beverage 
establishments  are  required  to  report 
aimually  information  concerning  food 
or  beverage  operations  receipts,  tips 
reported  by  employees,  and  in  certain 
cases,  the  employer  must  allocdte  tips 
to  certain  employees. 

Respondents:  Individuals  or  households. 
State  or  local  governments, 
Businesses  or  other  for-proHt.  Non- 
profit institutions 

Estimated  Number  of  Respondents: 
52,050 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 


8027 

8027-T 

Reconlkeeping 

Shra.1S 
mins. 

43  mins. 

Leaminji  dbout  the  law 

35  min* — 

-.  22  mina. 

of  the  fonn. 

Preparing  and  sending 

43  m(ns..... 

...  1  hr.  36 

the  form  to  IRS. 

mint. 

Frequency  of  Response:  Annually 
Estimated  Tata!  Recordkeeping/ 

Reporting  Burden:  328,865  hours 
Clearance  Officer  Garrick  Shear  (202) 
535-4297.  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 


OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  HolUnd, 

Departmental  Reports,  Management  Officer. 

(FR  Doc.  89-12046  Filed  5-18-89;  8:45  am] 

MLLMQ  COOC  MI0-2S-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  OMB 
Review 

AQCNCY:  Department  of  Veterans 

Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection;  (2)  the  title  of  the 
information  collection;  (3)  the 
Department  form  number(s),  if 
applicable:  (4)  a  description  of  the  need 
and  its  use;  (5)  frequency  of  the 
information  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
of  responses:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whether  section  3504(i:)  of 
Public  Law  96-511  applies. 
ADDRESSES:  Copies  of  the  propa«6d 
information  collection  and  supjrorting 
documents  may  be  obtained  |ram  John 
Turner,  Veterans  Benefits 
Administration  (203C),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
Office  of  Management  and  Budget  726 
Jacksojr  Place,  NW.,  Washington,  DC 
20503.  (202)  395-7318. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 


Dated:  May  8, 1989. 

By  direction  of  tlie  Secretary. 
Frank  E.  Lalley, 

Director,  Office  of  Information  Management 
and  Statistics. 

Extension 

1.  Veterans  Beneflts  Administration 

2.  Statement  of  Person  Claiming  to  Have 
Stood  in  Relation  of  Parent 

3.  VA  Form  21-524 

4.  This  form  is  used  to  gather 
information  about  the  relationship  of 
the  claimant  to  the  veteran  in  claims 
for  Parents  Dependency  and 
Indemnity  Compensation. 

5.  On  occasion. 

6.  Individuals  or  households. 

7.  2,000  responses. 

8.  2  hours. 

9.  Not  applicable. 

Extension 

1.  Veterans  Benefits  Administration 

2.  Request  for  Identifying  Information 
Re:  Veteran's  Loan  Records 

3.  VA  Form  Letter  26-626 

4.  This  form  letter  is  used  to  notify  a 
correspondent  that  additional 
information  is  needed  in  order  to 
identify  and  associate  their  previous 
correspondence  with  the  correct 
veteran's  loan  application  or  records. 

5.  On  occasion. 

6.  Individual  or  households. 

7.  2,400  responses. 

8.  Vj  2  hour. 

9.  Not  applicable. 

Extension 

1.  Veterans  BeneHts  Administration 

2.  Compliance  Report  of  Proprietary 
Institutions 

3.  VA  Form  27-4274 

4.  This  form  is  needed  to  collect 
statistical  information  firom 
propreitary  schools  which  receive 
Federal  assistance  from  the  DVA  and 
ED,  to  determine  compliance  with 
applicable  civil  rights  statutes  and 
regulations. 

5.  On  occasion. 

6.  Non-profit  institutions/small 
businesses  or  organizations. 

7.  295  responses. 
8. 1  hour. 

9.  Not  applicable. 

(FR  Doc.  89-11987  Filed  5-18-89;  8:45  am) 
BnjJNQCooE  uao-oi-M 


Sunshine  Act  Meetings 


Federal  Re^ster 

Vol.  54.  No.  96 
Friday.  May  19.  1989 


This  aecten  of  the  FEDERAL  REGISTER 
contains  noQces  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act "  (Pub.  L  94-409)  5  U.S.C.   5S2t>(e)(3). 


FEDERAL  DCPOSrr  mSURANCE 
CORPORATKM 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (S 
U.S.C  552b),  notice  is  hereby  given  that 
at  9:33  a  jn.  on  Monday,  May  15, 1989. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  consider  a  matter  relating  to  the 
Corporation's  assistance  agreement 
pursuant  to  section  13(c)  of  the  Federal 
Deposit  Insurance  Act  with  an  insured 
bank. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  director  C.C. 
Hope.  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Conq>troller 
of  the  Currency),  concurred  in  by 
Chairman  L  William  Seidman.  that 
Corporation  business  required  its 
consideration  of  the  matter  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matter 
in  a  meeting  open  to  public  observation: 
and  that  the  matter  could  be  considered 
in  a  closed  meeting  by  authority  of 
subsections  (c)(4),  (c)(8).  (c)(g)(A)(i). 
(c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(4).  (c)(8).  (c)(9)(A)(i), 
(c)(9){A)(u).  and  (c)(9)(B)). 

Dated:  May  16, 1988. 


Federal  Deposit  Insurance  Corporation. 
Robert  E.  Fektmaa. 

Deputy  Executive  Secretary. 

(FR  Doc.  89-12149  Filed  5-17-80: 11:01  am] 

BIUJNQ  CODE  S7I4-01-II 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Changes  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  10:30  ajn.  on  Tuesday, 
May  16, 1989,  the  Corporation's  Board  of 
Directors  determined,  on  motion  of 
Chairman  L  William  Seidman, 
seconded  by  Director  C.C  Hope.  ]r. 
(Appointive),  concurred  in  by  Director 
Robert  L  Clarice  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  the  withdrawal  from  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  the  following  matters: 

Application  of  West  Alabama  Bank  & 
Trust  Reform.  Alabama,  for  consent  to 
purchase  certain  assets  of  and  assume  the 
liability  to  pay  the  deposits  made  in  First 
State  Bank  of  Carrollton,  Alabama, 
CarroUton.  Alabama,  and  for  consent  to 
establish  the  sole  office  of  First  State  Bank  of 
CarroUton.  Alabama  as  a  branch  of  West 
Alabama  Bank  *  Trust 

Application  of  Westcoast  Thrift  and  Loan 
Company,  a  proposed  new  industrial  bank  to 
be  located  at  299  West  Hiilcrest  Drive,  Suite 
100,  Thousand  Oaks,  California,  for  Federal 
deposit  insurance. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 


public,  of  matters  relating  to  certain  of 
the  Corporation's  assistance  agreements 
pursuant  to  section  13(c)  of  the  Federal 
Deposit  Insurance  Act 

The  Board  also  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  changes  in  the  subject 
matter  of  the  meeting  was  practicable: 
that  the  public  interest  did  not  require 
consideration  of  the  matters  added  to 
the  agenda  ui  a  meeting  open  to  public 
observation;  and  that  the  matters  added 
to  the  agenda  could  be  considered  in  a 
closed  meeting  by  authority  of 
subsections  (cK2),  (c)(4)  (c)(8). 
(c)(9)(A)(i).  (c)(9)(A)(ii).  and  (c)(9)(B)  of 
the  Govenunent  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)(4).  (c)(8). 
(c)(9)(A)(i),  (c)(9)(A){ii).  and  (c)(9)(B)). 

Dated:  May  16. 1989. 
Federal  Deposit  Insuranoe  Corporation 
Robert  B.  Fakknaa. 

Deputy  Executive  Secretary. 

(FR  Doc.  89-12209  Filed  5-17-89: 1:06  pm] 

BtLUNQ  CODE  t714-01-M 


FEDERAL  MARrnMEl 

TIME  AND  DATE:  10:00  ajn..  May  25. 1989. 

PLACE:  Hearing  Room  One— 1100  L 

Sti^et  NW.,  Washington.  DC  20573- 

0001. 

status:  Closed. 

MATTERS  TO  BE  considered: 

1.  Review  of  Laws.  Regulations  and 
Policies  of  Taiwan  Affecting  Shipping  in  the 
United  States/Taiwan  Trade. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Joseph  C  Polking. 
Secretary.  (202)  523-5725. 
Joseph  C  Pottdng. 

Secretary. 

(FR  Doc  8B-122SS  Filed  5-17-89:  4«3  pm] 

SILUNO  COOC  S73S-0t-« 


JMI 
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Fatianl  Registar 

VoL  54,  No.  96 
Friday.  May  19,  1989 


Ttm  section  o(  the  FEDERAL  REGISTER 
contains  edHorial  corrections  of  previousty 
pubKshed  Presidentiai,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  AgerKy  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewtiera  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 
InterrMrtional  Trad*  Administration 
[A-58«-019] 

Cyanuric  Add  and  its  Ctilorinatsd 
Dsrlvativaa  From  Japan;  Praliminary 
Rasults  of  Antidumping  Admlnistrati  v 
Ravisws  and  Tantativ*  Datanrtinatlon 
To  Ravoics  in  Part 

Correction 

In  notice  document  88-26867  beginning 
on  page  46896  in  the  issue  of  Monday, 
November  21, 1988,  make  the  following 
correction: 

On  page  46897,  the  table  was 
inaccurate  and  should  appear  as 
follows: 


portv 

Product 

Tlma  Parted 

Margin 
cam) 

Niwan  Chwnical 
lnduf(rtM.Ud.'. 

SMujku  CiMinicala 
CofpoKtkjiv 

Oichloro 

Itocyanur- 

MM. 
TricNoro 

Incyanunc 

Add. 
Cywuhc 

Add 

DicNaro 
iMCyanur- 
alM. 

TricNoro 
laacyanunc 
Add. 

4/85  -3/87_.... 
4/85-3/87 

4/65-3/86 

4/86-3/87 

4/85-3/86 

4/86-3/87 

4/85-3/86 

4/86-3/87 

0 

0 

2.56 

11.77 
001 

0.01 
0.09 

0.08 

TAa  ordar  on  cyanurtc  add  ndudas  satoa  producad  by 


MxmacooE  laot^i-o 


DEPARTMENT  OF  DEFENSE 
Offica  of  ttta  Secretary 
32  CFR  Part  189 
(DoO  Directive  410ai5] 
Commarciai  Activitiaa  Program 
Coirection 

In  rule  document  89-7769  beginning  on 
page  13373  in  the  issue  of  Monday,  April 
3, 1989,  make  the  following  correction: 

On  page  13375,  in  the  second  colunrn, 
in  §  169.4(e),  in  the  seventh  line, 
"facilities"  should  read  "facilitate". 

MUMaCOOC  ia06-0H) 

DEPARTMENT  OF  EDUCATION 
34  CFR  Part  81 

General  Education  Provisions  Act; 
Enforcement 

Correction 

In  rule  doomient  89-10874  beginning 
on  page  19512  in  the  issue  of  Friday, 
May  5, 1989,  make  the  following 
corrections: 

1.  On  page  19512,  in  the  third  column, 
under  tua^AMT  K-HKAIUNQS  FOR 
fMCOVOlV  FUNDS,  in  the  fifth  line,  insert 
"a"  between  "or  and  "disallowance". 

981^    [CerrwtMn 

2.  On  page  19517,  in  the  second 
column,  in  S  81.32(d)(2),  in  the  last  line, 
"side"  should  read  "aside". 

§31.33    (Corrected] 

3.  On  the  same  page,  in  the  third 
column,  in  §  81.33,  in  the  authority 
citation,  in  the  last  line,  "12321e3(a](l)" 
should  read  "1221e-3(a)(l)". 

4.  On  page  19520,  in  the  3rd  column, 
under  Section  81^  Proportionality,  in 
the  Ist  paragraph,  in  the  12th  line,  "test" 
should  read  "text". 

5.  On  page  19521,  in  the  second 
colimm.  Example  #12,  in  the  ninth  line, 
"identifiable"  was  misspelled. 

6.  On  the  same  page,  in  the  same 
column,  in  the  Comment  paragraph,  in 
the  12th  line,  "for"  should  read  "from". 

7.  On  page  19522,  in  the  Brst  column. 


in  the  Comment  paragraph,  in  the 
second  line,  "challenges"  should  read 
"changes". 

8.  On  the  same  page,  in  the  same 
coIimm,  in  the  same  paragraph,  in  the 
third  line,  "changes"  should  read 
"challenges". 

Note:  For  a  Department  of  Education 
correction  to  the  document  cited  in  this 
correction,  see  the  rules  section  of  this  issue. 

■HJJNaCOOC  M06-0VO 


DEPARTMENT  OF  EDUCATION 

Office  of  Intergovernmental  and 
Interagency  Affairs 

Procedure  for  Requesting 
Auttwrltative  Guidance  Under  Part  E  of 
the  General  Education  Provisions  Act 

Correction 

In  notice  document  89-10875 
appearing  on  page  19523  in  the  issue  of 
Friday,  May  5, 1989,  make  the  following 
correction: 

In  the  second  column,  in  the  list  of 
officials,  in  the  second  line,  insert  a 
comma  between  "Management"  and 
"Comptroller". 

MLUNQCOOE  1MS41-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Nationai  Institute  of  Neurological 
Diaorders  and  Strolce;  IMeeting 

Correction 

In  notice  document  89-10611 
appearing  on  page  19464  in  the  issue  of 
Friday,  May  5, 1989,  make  the  following 
corrections: 

1.  In  the  second  column,  remove  lines 
30  through  54. 

2.  In  the  third  column,  the  11th  through 
14th  lines  should  read  as  follows: 

"Closed:  Jime  22,  8:30  a.m. — recess; 
June  23, 8  a.m. — recess;  June  24,  8  a.m. — 
adjournment" 

BNJJNG  COOE  1S0S414 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffice  Safety 
Administration 

49  CFR  Parts  564  and  571 
(Doclcet  Na  85-15;  Notice  7] 

Federal  Motor  Vehicle  Safety 
Standards;  Lwnps,  Reflecttve  Devices 
and  Associated  Equipment; 
Replaceatiie  Light  Source  Dimensional 
Information 

Correction 

In  proposed  rule  document  89-10443 
beginning  on  page  20084  in  the  issue  of 
Tuesday,  May  9, 1989,  in  the  heading, 
the  notice  number  was  incorrect  and 
should  appear  as  set  forth  above. 

BILUNQ  CODE  1S05-01-D 


Friday 

May  19,  1989 


Part  II 


Department  of 
Education 


34  CFR  Part  75  et  al. 

Chapter  1  Program  in  Local  Educational 

Agencies;  Final  Regulations 


JMI 
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OEPARTMEMT  OF  EDUCATION 

34  CFR  Parts  75. 7«.  77. 71, 200,  and 


Ctiaplac  1  Pioyiain  In  Local 
Educational  AQandaa 

AaaNCV:  Department  of  Education. 
action:  Final  Regulations. 


r.  The  U.S.  Secretary  of 
Education  (Secretary)  issues  final 
regulations  implementing  Part  A  of 
Chapter  1  of  Title  I  of  the  Elementary  . 
and  Secondary  Education  Act  of  1965,  as 
amended,  which  provides  financial 
assistance  through  State  educational 
agencies  (SEAs)  to  local  educational 
agencies  (LEAs)  to  meet  the  special 
educational  needs  of  educationally 
deprived  children  in  school  attendance 
areas  with  high  concentrations  of 
children  ht)m  low-income  families  and 
of  children  in  local  institutions  for 
neglected  or  delinquent  children.  Part  A 
also  provides  assistance  to  the  U.S. 
Secretary  of  the  Interior  to  meet  the 
special  educational  needs  of 
educationally  deprived  Indian  children. 
In  implementing  Part  A  of  Chapter  1,  the 
Secretary  makes  applicable  appropriate 
portions  of  the  Education  Department 
General  Administrative  Regulations 
(EDGAR).  Accordingly,  the  Secretary 
makes  changes  to  34  CFR  Part  76  (State- 
Administered  Programs)  and  Part  78 
(Education  Appeal  Board).  The 
Secretary  also  amends  Part  7S  and  34 
CFR  Part  75  (Direct  Grant  Prc^ams). 
Finally,  the  Secretary  removes  34  CFR 
Part  204  because  it  is  no  longer  needed. 
■mcnvi  DATU:  These  regulations 
take  effect  either  45  days  after 

1)ublication  in  the  Federal  Register  or 
ater  if  the  Congress  takes  certain 
adjournments,  with  the  exception  of 
(9  200.20.  200.30,  200.35  through  200.38, 
200.43,  200.57,  200.82  through  200.84,  and 
200.87.  Sections  200.2a  200.3a  200.35 
through  200.38,  200.43,  200.57,  200.82 
through  200.84,  and  200.87  will  become 
effective  after  the  information  collection 
requirements  contained  in  those 
sections  have  been  submitted  by  the 
Department  of  Education  and  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980.  The  statutory  provisions 
that  these  regulatory  sections 
implement,  however,  are  effective  by 
their  own  terms.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  the  Department  of  Education 
contact  person.  A  document  announcing 
the  effective  date  will  be  published  in 
the  Federal  Register. 
PON  nifrmifi  intohmatiom  contact: 
Kfr.  James  R.  Ogura.  Chief,  Program 


Policy  Branch,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW. 
(Room  2043).  Washington,  DC  20202- 
6132.  Telephone:  (202)  732-470L 
tuppuMnfTARv  information: 

Background 

On  April  28. 1988,  the  President  signed 
into  law  the  Augustus  F.  Hawkins- 
Robert  T.  Stafford  Elementary  and 
Secondary  School  Improvement 
Amendments  of  1988,  Pub.  L 100-297. 
Principal  themes  of  this  new  legislation 
are  to  promote  access  to  quality 
education  for  educationally  deprived 
students  and  excellence  in  education  for 
the  Nation  as  a  whole.  In  keeping  with 
these  themes.  Title  I  of  the  Hawldns- 
Stafford  Act  amends  the  Elementary 
and  Secondary  Education  Act  of  1965 
(ESEA)  (the  Act)  to  include  a  number  of 
new  and  reauthorized  Federal  education 
programs.  One  of  these  programs  is 
Chapter  1  of  Title  I  of  the  ESEA.  which 
reauthorizes  programs  previously 
contained  in  Chapter  1  of  the  Education 
Consolidation  and  Improvement  Act  of 
1981  (ECIA).  Part  A  of  Chapter  1.  which 
is  implemented  by  these  final 
regulations,  provides  financial 
assistance  through  SEAs  to  LEAs  to 
meet  the  special  educational  needs  of 
educationally  deprived  children  in 
school  attendance  areas  with  high 
concentrations  of  children  from  low- 
income  families  and  of  children  in  local 
institutions  for  neglected  or  delinquent 
children.  This  assistance  is  to  improve 
the  educational  opportunities  of 
educationally  deprived  children  by 
helping  these  children  succeed  in  the 
regular  program,  attain  grade-level 
proficiency,  and  improve  achievement  in 
basic  and  more  advanced  skills.  Part  A 
of  Chapter  1  also  provides  financial 
assistance  to  the  U.S.  Secretary  of  the 
Interior  to  meet  the  special  educational 
needs  of  educationally  deprived  Indian 
children. 

On  October  21, 1988,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NFRM)  for  this  program  in 
the  Federal  Register  (53  FR  41466-41492). 
The  preamble  to  the  NPRM  included  a 
discussion  of  the  provisions  enacted  by 
the  Congress  to  strengthen  and  improve 
the  program.  The  preamble  also 
included  a  summary  of  the  results  of  the 
regional  meetings  and  modified 
negotiated  rulemaking  process  the 
Secretary  implemented  as  a  result  of  the 
requirements  of  section  1431  (b)  of  the 
Act.  In  developing  proposed  regulations 
for  the  targeting  of  school  attendance 
areas  and  students,  schoolwide  projects, 
parental  involvement,  program 
improvement,  State  administration,  and 
national  evaluation  standards,  the 


Secretary  considered  the  comments  and 
recommendations  of  participants  in  the 
regional  meetings  and  the  modifled 
negotiated  rulemaking  process.  The 
preamble  also  included  a  summary  of 
other  significant  changes  resulting  from 
reauthorization. 

Major  Changes  from  tlie  NPRM 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  453  letters  were 
received  from  State  and  local 
educational  agency  officials,  teachers, 
oiganizations.  and  Members  of 
Congress.  In  general,  the  comments 
addressed  si^iificant  issues  on  the 
requirements  for  planning,  designing, 
implementing,  and  evaluating  programs 
and  projects  under  this  part.  Many 
commenters  attempted  to  seek  changes 
from  a  local,  a  State,  or  an  interest  group 
perspective.  Comments  clustered  around 
the  issues  addressed  in  the  regional 
meetings  and  the  negotiated  rulemaking 
demonstration,  including  issues  that  did 
not  result  in  concensus  by  the 
negotiating  group.  In  issues  were 
complex  and  could  not  be  decided 
easily.  The  final  regulations,  therefore, 
represent  the  Secretary's  attempt  to 
balance  the  concerns  of  States,  local 
school  ofHcals,  and  the  varous  interest 
groups  against  the  statutory  purposes 
for  the  program  and  the  needs  of  the 
children  to  be  served.  The  following 
sections  provide  a  brief  summary  of  the 
final  regulations  that  are  signincantly 
different  from  the  NPRM: 

What  Definitions  Apply  to  the  Chapter  1 
LEA  Program? (§  200.6) 

The  Secretary  received  a  number  of 
comments  concerning  the  proposed 
definition  of  "in  loco  parentis," 
particularly  the  provision  concerning  the 
designation  of  persons  to  act  in  place  of 
the  parent  or  legal  guardian.  Some 
commenters  believed  that  all  persons 
standing  "in  loco  parentis"  had  to  be 
designated  to  do  so  by  a  parent  or  legal 
guardian;  others  wanted  that 
designation  to  be  in  writing.  Section 
200.6(c)  revises  the  definition  of  "in  loco 
parentis"  to  make  clear  that  a  person 
standing  in  place  of  parent  may  be 
either  a  person  with  whom  a  child  lives 
or  a  person  who  has  been  designated  by 
a  parent  or  legal  guardian  to  act  in  place 
of  the  parent  or  legal  guardian  regarding 
all  aspects  of  the  child's  education.  The 
intent  of  this  provision  is  to  identify  the 
person  most  responsible  for  the  overall 
education  of  the  child.  Typically,  this 
person  would  be  the  person  with  whom 
the  child  lives  and  need  not  be 
designated.  However,  in  some  instances, 
the  parent  or  legal  guardian  may  wish 
another  person  to  be  responsible  for  the 
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child's  education,  including  the  Chapter 
1  LEA  Program.  This  person  must  be 
designated  by  the  parent  or  legal 
guardian.  However,  it  is  not  the  intent  of 
the  regulations  that  the  designation  of  a 
person  "in  loco  parentis"  be  for  the 
Chapter  1  LEA  Prog^m  only,  with  the 
parent  or  legal  guardian  retaining 
parental  authority  in  regard  to  the 
regular  program  of  instructiort  in  the 
school.  The  regulations  do  not  require 
that  this  designation  be  in  writing. 
Rather,  the  general  practices  of  an  LEA 
would  govern  whether  the  designation 
of  a  person  standing  "in  loco  parentis" 
must  be  in  writing. 

How  Does  an  LEA  apply  for  a  Subgrant? 
(§200.20) 

There  are  three  major  changes 
concerning  the  contents  of  an  LEA's 
application  for  funds.  First,  the  proposed 
regulations  required  that  an  LEA's 
application  include  data  showing  that 
the  LEA  maintained  fiscal  effort  in 
accordance  with  S  200.41.  In  response  to 
a  number  of  comments  received, 
S  200.20(a)(7)  has  been  revised  to 
require  the  data  only  if  the  appropriate 
expenditure  information  is  not  already 
available  to  the  SEA. 

Second,  the  proposed  regulations 
required  that  an  application  indude  an 
assurance  that  the  LEA  is  in  compliance 
vvith  the  comparability  of  services 
requirements  in  J  200.43(c)(l}(i)  and  a 
copy  of  the  LEA's  salary  schedule  and 
policies  required  by  that  provision.  In 
response  to  comments  on  these 
requirements,  S  200.20(a)(8]  has  been 
revised  to  delete  the  requirement  that 
the  LEA's  salary  schedule  and  policies 
be  included  in  the  application.  In 
addition,  the  assurance  concerning 
comparability  of  services  is  only 
required  of  those  LEAs  that  elect  to  file 
a  written  assurance  rather  than 
establishing  and  implementing  other 
measures  of  comparable  services. 

Third,  the  proposed  regulations 
required  that  an  application  include  an 
assurance  that  the  LEA's  Chapter  1 
projects  provide  for  the  allocation  of 
time  and  resources  for  coordination  of 
the  Chapter  1  curriculum  with  the 
regular  instructional  program.  In 
response  to  public  comment, 
S  200.20(a)(10)(i)(D)  has  been  revised  to 
clarify  that  the  coordination  is  between 
Chapter  1  staff  and  regular  staff  to 
ensure  that  both  the  Chapter  1  and 
regular  instructional  programs  meet  the 
special  educational  needs  of  Chapter  1 
children. 

How  Does  an  LEA  Identify  and  Select 
Children  to  Participate?  (§  200.31) 

Section  200.31(b)(1)  of  the  proposed 
regulations  required  that  an  LEA 


conduct  an  annual  needs  assessment 
that  identifies  educationally  deprived 
children  in  all  eligible  attendance  areas, 
including  educationally  deprived 
children  in  private  schools.  Section 
200.31(b)(2)  of  the  proposed  regulations 
also  required  that  the  LEA  identify  the 
general  instructional  areas  on  which  the 
program  will  focus.  The  final  regulations 
have  been  revised  to  clarify  that  an  LEA 
must  identify  general  instructional  areas 
and  grade  levels  on  which  the  program 
will  focus  on  the  basis  of  information  on 
needs  gathered  by  identifying  all 
educationally  deprived  children, 
including  those  children  in  private 
schools,  in  eligible  areas.  Further, 
S  200.31(b)(2)  has  been  modified  to 
indicate  that  instructional  areas  and 
grade  levels  served  may  vary  among 
and  within  school  attendance  areas  if 
the  needs  assessment  data  support 
differing  instructional  areas  and  grades. 

What  are  the  Requirements  for 
Evaluating  and  Reporting  Project 
Results?  (§  200.35) 

The  proposed  regulations  permitted 
an  SEA  to  require  that  an  LEA's 
evaluation  include  an  assessment  of  the 
effect  of  Chapter  1  projects  on  children's 
achievement  in  the  regular  program, 
including  writing,  science,  history,  or 
other  subjects.  In  response  to  public 
comment,  the  provision  has  been 
deleted  from  S  200.35(b).  However, 
S  200.35[a)(l)(ii]  has  been  added  to 
clarify  that  an  LEA  must  include  in  its 
evaluation  a  review  of  Chapter  1 
children's  progress  in  the  regular 
program.  "The  review  may  be  based  on 
teacher  judgments,  grades,  retention 
rates,  and  other  appropriate  indicators 
of  success.  In  adding  this  provision,  the 
Secretary  does  not  intend  to  hold  the 
Chapter  1  LEA  Program  accountable  for 
the  effectiveness  of  the  LEA's  regular 
program.  However,  one  of  the  purposes 
of  the  Chapter  1  LEA  Program,  as  stated 
in  section  1001(b)(1)  of  the  Act  is  to  help 
educationally  deprived  children  succeed 
in  the  regular  program  of  the  LEA.  It  is 
insufficient  that  Chapter  1  children 
make  gains  in  the  Chapter  1  program  if 
those  gains  do  not  translate  into 
improved  performance  in  the  regular 
program.  Without  reviewing  Chapter  1 
children's  progress  in  the  regular 
program,  the  LEA  cannot  truly  measure 
the  effectiveness  of  its  Chapter  1  LEA 
Program. 

What  are  the  Requirements  for 
Schoolwide  Projects?  (§  200.36) 

In  accordance  with  section 
1015(c)(2)(A)  of  the  Act,  the  proposed 
regulations  provided  that,  for  each 
school  that  has  a  schoolwide  project 
plan  approved  by  the  SEA,  and  LEA 


does  not  have  to  comply  with  any 
Chapter  1  requirements  prohibiting  the 
commingling  of  funds  available  under 
this  part  with  State  and  local  funds.  The 
Secretary  interprets  this  provision  to 
mean  that  the  LEA  does  not  have  to 
demonstrate  that  Chapter  1  funds 
benefit  only  educationally  deprived 
children.  In  response  to  public  comment 
and  upon  further  review,  the  Secretary 
has  revised  S  200.36(d](2)(i)  to  reflect 
this  interpretation.  "The  Secretary  does 
not  interpret  the  commingly  provision  in 
section  1015(c)(2)(A)  to  excuse  an  LEA 
from  documenting  separately  that 
Chapter  1  funds  have,  in  fact  been  spent 
in  a  schoolwide  project.  Thus, 
S  200.36(c)(5)  has  been  added  to  the 
final  regulations  to  clarify  that 
notwithstanding  5  200.36(d)(2),  the  LEA 
must  keep  records  to  document  the 
expenditure  of  funds  under  this  part  in  a 
schoolwide  project  This  requirement  is 
necessary  to  determine  the  LEA's 
comphance  with  the  restrictions  on 
carryover  funds  S  200.46  and  the  period 
of  availability  of  funds  under  section 
412(b)  of  the  General  Education 
Provisions  Act  (GEPA). 

What  are  an  LEA 's  Responsibilities  for 
Program  Improvement?  (§  200.38) 

The  proposed  regulations  required 
that  an  SEA's  and  LEA's  joint  plan  be 
developed  and  implemented  by  the 
beginning  of  the  school  year  following 
the  full  year  the  LEA's  plan  was  in 
effect  Essentially,  this  provision 
allowed,  at  most  only  three  months 
during  the  summer  to  develop  and 
implement  the  joint  plan.  It  allowed  no 
time  for  those  LEAs  on  a  fall-to-fall 
testing  cycle.  Thus,  in  response  to 
numerous  comments  expressing  concern 
that  the  timeline  in  the  proposed 
regulations  was  unreaUstic,  particularly 
because  many  staff  members  do  not 
work  during  the  summer,  the  Secretary 
has  revised  §  200.38(b)(8)(iii)  to  require  a 
joint  plan  to  be  developed  and  fully 
implemented  as  soon  as  possible,  but  no 
later  than  by  the  beginning  of  the  second 
school  jrear  following  the  full  year 
during  which  the  LEA's  plan  was  in 
effect.  However,  the  Secretary  does  not 
want  this  extension  to  result  in 
ineffective  programs  continuing  for 
another  full  year  to  the  detriment  of 
educationally  deprived  children. 
Therefore,  if  full  implementation  of  a 
joint  plan  requires  the  maximum  time 
allowed.  9  200.38(b)(6)(iii)(B)  requires 
the  SEA  and  LEA  to  implement  portions 
of  the  plan  as  soon  as  possible.  A 
similar  requirement  has  also  been  added 
to  the  LEA's  plan  in  9  200.38(b)(5](ii)(B). 

In  addition,  the  Secretary  has  added 
two  defmitions  in  §  200.6(c)  relating  to 
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program  improvement.  First,  the 
Secretary  has  defined  "aggregate 
performance"  to  mean  student 
achievement,  aggregated  for  a  school  as 
a  whole,  measured  in  accordance  with 
the  national  evaluation  standards  in 
Subpart  H.  Concomitantly,  the  Secretary 
has  revised  i  200.38(b)(l)(ii)  to  indicate 
that  an  LEA.  at  a  minimum,  is  required 
to  determine  the  aggregate  performance 
of  a  school  in  the  instructional  area  that 
is  the  primary  focus  on  the  Chapter  1 
LEA  Program  in  that  school,  unless  the 
program  addresses  two  or  more 
instructional  areas  wtih  relatively  equal 
emphasis.  In  those  cases,  the  LEA  must 
determine  aggregate  performance  in 
each  area,  if  nn  LEA  wishes,  it  may 
determine  aggregate  performance  in  all 
instructional  areas  included  in  its 
Chapter  1  program  and  use  the  results 
for  determining  schools  in  need  of 
program  improvement. 

Second,  the  Secretary  has  defined 
"desired  outcomes"  and  has  indicated 
that,  at  a  minimum,  and  LEA's  desired 
outcomes  must  be  expressed  in  terms  of 
aggregate  performance  in  accordance 
with  {  200.38(b)(l)(ii).  The  LEA  may  also 
establish  other  desired  outcomes  that 
are  expressed  in  terms  of  indicators 
suLh  as  improved  student  performance 
measured  by  criterion-referenced  tests, 
lower  dropout  rates,  improved 
attendance,  and  fewer  retentions  in 
grade. 

What  Comparability  of  Services 
Requirements  Apply  to  This  Program? 
(§200.43) 

The  proposed  regulations  required 
that  an  LEA  comply  with  the 
comparability  of  services  requirements 
by  establishing  and  implementing  a 
districtwide  salary  schedule,  a  policy  to 
ensure  equivalence  in  staffing  schools, 
and  a  policy  to  ensure  equivalence  in 
the  provision  of  materials  and  supplies 
to  schools.  In  addition,  an  SEA  and  LEA 
was  required  to  establish  standards  to 
ensure  that  the  policies  actually  resulted 
in  the  provision  of  equivalent  staffing, 
materials,  and  supplies.  In  resiponse  to 
comments,  the  flexibility  provided  in  the 
statute  has  been  included  in  S  200.43(c). 
Specifically,  an  LEA  has  the  option  of 
eiher  (1)  filing  a  written  assurance  that  it 
has  established  and  implemented  a 
districtwide  salary  schedule  and 
policies  to  ensure  equivalence  in 
staffrng.  materials,  and  supplies  or  (2) 
establishing  and  implementing  other 
measures  such  as  a  ratio  of  students  per 
instructional  staff  or  a  ratio  of 
instructional  staff  salary  expenditures 
per  student  to  demonstrate  compliance 
with  the  comparability  of  services 
requirements.  The  requirement  that  an 
SEA  or  LEA  establish  standards  to 


ensure  that  an  LEA's  policies  result  in 
the  provision  of  equivalent  staffing, 
materials,  and  supplies  among  schools 
has  been  deleted.  However.  §  200.43(d) 
and  S  200.43(e]  require  an  LEA  to 
develop  written  procedures  to  ensure 
compliance  and  to  maintain  annual 
records  documenting  compliunce  with 
the  comparability  of  services 
requirements.  The  requirement  in 
i  200.21(a)(3)  of  the  proposed 
regulations  that  an  SEA  had  to 
determine,  in  aproving  an  LEA's 
application,  that  the  I£A*s  salary 
schedule  and  policies,  if  implemented, 
would  result  in  compliance  with  the 
comparability  requirements  has  also 
been  deleted.  However,  the  SEA  is 
required  under  |  200.43(f)(1)  to  monitor 
each  LEA's  comphance  with  the 
comparability  requirements,  and  the 
SEA  remains  ultimately  responsible  for 
violations  of  those  requirements. 

Does  a  State  Have  Authority  to  Issue 
State  Regulations  for  the  Chapter  1 1£.\ 
Program?  (§  200.70) 

The  Hnal  regulations  make  a  number 
of  changes  to  the  provisions  concerning 
the  committee  of  practitioners  in 
S  200.70(e).  Section  14Sl(b)  of  the  Act 
requires  review  by  a  State  committee  of 
practitioners  "[bjefore  publication  of 
any  proposed  or  final  State  rule  or 
regulation."  The  proposed  regulations 
attempted  to  minimize  any  burden 
caused  by  this  provision  by  only 
requiring  review  by  the  committee  of 
practitioners  before  publication  of  either 
a  proposed  rule,  if  State  law  required 
issuance  of  proposed  rules,  or  a  final 
rule,  if  no  proposed  rule  was  required. 
Moreover,  the  proposed  regulations  did 
not  require  an  SEA  to  convene  the 
committee  excppt  after  the  issuance  of 
an  emergency  rule  where  review  prior  to 
publication  was  not  possible. 

On  the  basis  of  the  comments 
received  and  upon  reconsideration,  the 
Secretary  has  revised  S  200.70(e)  to 
require  that  a  State  convene  the  State 
committee  or  practitioners  to  review 
before  publication  any  major  proposed 
or  Hnal  rule  or  regulation.  The  State 
must  also  ensure  that  any  other  rules  or 
regulations  be  reviewed  by  the 
committee  but  not  necessarily  in  a 
meeting.  In  addition,  if  a  State  dots  not 
issue  rules  or  regulations  relating  to  the 
Chapter  1  LEA  Program  but  issues 
policies  that  the  SEA  and  LEAs  must 
follow,  the  State  must  comply  with  the 
consultation  requirements  for  issuing 
rules  and  regulations  in  9  200.70(e). 

What  Complaint  Procedures  Must  an 
SEA  Adopt?  (§  200. 72) 

Section  200.72  of  the  proposed 
regulations  contained  requirements 


concerning  complaint  procedures  that 
each  SEA  would  have  to  adopt.  Those 
regulations  were  developed,  in  part,  in 
response  to  Congress'  suggestion  in  the 
Conference  Report  accompanying  the 
Act  that  the  Secretary  "issue  amended 
regulations  making  34  CFR  76.780-76.783 
applicable  to  Chapter  1."  See  RR.  Rept. 
56*^.  lOOth  Cong.,  2d  Sess.  341  (1978). 
However,  subsequent  to  enactment  of 
the  Act  but  before  the  proposed  Chapter 
1  regulations  were  published,  the 
Secretary  published  an  NPRM  proposing 
changes  to  the  Education  Department 
General  Administrative  Regulations 
(EDGAR).  See  53  PR  31580  (Aug.  18, 
1988).  One  of  those  proposed  changes 
was  the  removal  of  the  general 
complaint  procedures  in  34  CFR  76.760- 
76.782  of  EDGAR  and  the  transfer  of 
those  procedures  to  the  regulations 
implementing  Part  B  of  the  Education  of 
the  Handicapped  Act.  which  had  shown 
the  greatest  need  for  the  complaint 
procedures.  As  a  result,  the  Siecretary 
proposed  separate  Chapter  1  complaint 
procedures.  In  response  to  comments  on 
the  EDGAR  NPRM,  the  Secretary  is 
reconsidering  whether  to  remove  the 
complaint  procedures  from  EDGAR. 
Because  this  issue  has  not  yet  been 
resolved,  the  Secretary  has  decided  on 
an  interim  basis  to  make  the  general 
complaint  procedures  from  EDGAR 
applicable  to  the  Chapter  1  LEA 
Program.  For  the  convenience  of  SEAs, 
LEAs.  and  other  interested  parties,  the 
procedures  are  included  in  S9  200.73- 
200.75.  However,  paragraphs  (b)  and  (c) 
of  fi  76.780  are  not  included  as  the 
statutory  references  are  no  longer 
appropriate.  In  addition,  the  acronyms 
"SEA "  and  "LEA"  replace  the  terms 
"State "  and  "subgiantee"  to  be 
consistent  with  the  remaining 
regulations  under  this  part.  Comments 
received  on  the  proposed  Chapter  1 
complaint  procedures  will  be  given 
additional  consideration  in  whatever 
final  action  the  Secretary  takes 
regarding  the  EDGAR  complaint 
procedures. 

How  Does  an  LEA  Evaluate  Student 
Achievement?  {§  200.80) 

Both  the  proposed  regulations  and 
S  200.80(b)(2)  of  these  final  regulations 
require  that  an  LEA  report  achievement 
duta  on  either  a  spring-to-spring  or  fall- 
to-fall  testing  interx'al.  In  response  to 
many  comments  received,  S  200.80(b)(2) 
has  been  revised  to  allow  an  LEA  that 
measured  students  on  a  fall-spring 
testing  interval  during  the  1988-89 
school  year  to  continue  to  do  so  for  one 
more  year  (the  1989-90  school  year)  if 
the  SEA  determines  that  implementation 
of  the  annual  cycle  in  1989-90  would 
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impose  a  substantial  hardship  on  the 
LEA, 

AppIicabUhy  of  EDGAR 

In  order  to  provide  additional 
guidance  and  to  ensure  that  Chapter  1 
funds  are  spent  only  for  authorized 
program  purposes,  the  Secretary 
proposed  to  make  certain  provisions  of 
EDGAR  applicable  to  programs  under 
this  part.  Several  comments  were 
received  on  this  proposal,  most  of  which 
supported  the  applicability  of  EDGAR. 
As  a  result,  the  final  regulations  apply 
selected  provisions  of  Q3GAR  to 
programs  imder  this  parL 

In  determining  which  provisions  to 
apply,  the  Secretary  carefully  balanced 
the  need  for  basic  program 
accoimtability  with  the  important 
principle  of  minimum  Federal 
interference  in  State  and  local  affairs.  In 
particular,  the  final  regulations  allow 
States  to  use  their  own  procedures  to 
ensure  accountability  with  respect  to 
matters  governed  by  two  OfBce  of 
Management  and  Budget  (0MB) 
circulars:  A-102  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  currently 
codified  for  programs  of  the  Department 
of  Education  in  34  CFR  Part  80;  and  A- 
87  (Principles  for  Determining  Costs 
Applicable  to  Grants  and  Contracts  with 
State  and  Local  Governments)  as 
amended  on  January  28, 1981.  Only  if  a 
State  chooses  not  to  apply  its  own 
procedures  would  the  provisions  in 
these  circulars  apply  to  the  Chapter  1 
LEA  Program. 

If  a  State  wishes  to  use  its  own 
procedures  instead  of  the  two  OMB 
circulars  implemented  in  EDGAR,  the 
final  regulations  require  that  the  State's 
procedures  meet  three  general  criteria, 
set  forth  in  S  200.5(a)(4)  (i>-{iii),  that  are 
designed  to  ensure  the  minimal 
standards  necessary  for  proper 
management  of  Chapter  1  funds.  A  State 
may  adopt  new  procedures,  or  may  use 
accountability  procedures  applicable  to 
the  use  of  its  own  funds,  if  those 
procedures  meet  the  general  criteria. 
The  State's  procedures  do  not  have  to  be 
submitted  to  the  Secretary  for  approval, 
but  must  be  available  for  Federal 
inspection.  If  a  State  does  not  have  its 
own  written  requirements  implemented 
by  July  1. 1989,  but  wishes  to  develop 
them,  the  requirements  in  Part  80  apply 
until  such  time  as  the  State's  written 
requirements  are  adopted.  In  the  event  a 
State's  requirements  are  determined  to 
be  insufficient,  the  enforcement 
provisions  in  Part  E  of  GEPA  apply, 
including  the  due  process  provisions  in 
that  part.  During  the  transition  period 
provided  for  in  section  1491(c)  of  the 


Act,  a  State  may  continue  to  comply 
with  the  requirements  under  Chapter  1 
of  the  ECIA. 

The  Secretary  wishes  to  emphasize 
that  States  have  complete  discretion, 
subject  to  meeting  the  general  criteria 
set  forth  in  S  200.5(a)(4)  (i)-(iii),  to  use 
their  own  procediu^s  instead  of  the 
procedures  in  the  two  OMB  circulars. 
Moreover,  Circular  A-102  has  recently 
been  revised  to  permit  States  to  apply 
their  own  procedures  to  LEAs.  As  a 
result,  even  if  a  State  chooses  to  adopt 
the  procediu«s  in  that  circular,  it  would 
still  have  considerable  flexibility  in 
determining  the  appropriate  standards 
for  accountability  at  the  local  level. 
Circular  A-87  is  currenUy  being  revised. 

In  addition,  the  Hnal  regulations  make 
applicable  a  limited  niunber  of 
provisions  in  Part  76  (State- 
Administered  Programs);  Part  77 
(DeRnitions  That  Apply  to  Department 
Regulations);  Part  78  (Education  Appeal 
Board);  and  Part  81  (General  Education 
Provisions  Act — ^Enforcement).  The 
Secretary  believes  these  minimal 
requirements  will  help  to  ensure  basic 
accountability  without  imposing  undue 
burden  and  paperwork  on  SEAs  and 
LEAs. 

Several  of  the  applicable  provisions  in 
Part  76  contain  cross-references  to  34 
CFR  Part  74,  which  was  superseded  by 
Part  80  on  October  1. 1988  with  respect 
to  State  and  local  governments.  Under 
S  200.5(a)(4).  a  State  may  decide  to 
adopt  its  own  written  fiscal  and 
administrative  requirements,  rather  than 
following  those  in  Part  80.  The  outdated 
cross-references  to  Part  74  (now  Part  80) 
in  Part  76  are  not  intended  to  make  any 
provisions  of  Part  80  applicable  to 
programs  under  this  part  that  a  State 
has  not,  on  its  own,  decided  to  apply. 

Procedures  for  Bypass 

Under  a  number  of  elementary  and 
secondary  education  programs 
reauthorized  by  the  Hawkins-Stafford 
Act— namely.  Chapters  1  and  2  of  Title  I 
of  the  ESEA,  as  amended,  the  Dwight  D. 
Eisenhower  Mathematics  and  Science 
Education  Act,  and  Part  B  of  the  Drug- 
Free  Schools  and  Communities  Act  of 
1986^the  Secretary  is  authorized  to 
waive  the  requirements  for  providing 
services  to  private  school  children  and 
to  implement  a  bypass.  Rather  than 
repeating  the  same  procedures  in  a 
number  of  sets  of  regulations,  the 
Secretary  adds  procedures  for  bypass  in 
9S  76.671-76.677  of  EDGAR  that  apply  to 
each  program  listed  in  S  76.670. 

Cooperation  with  Audits 

These  regulations  include  two  new 
sections  concerning  cooperation  with 
audits  that  are  added  to  parts  75  and  76 


of  EDGAR,  respectively.  These  sections 
make  clear  that  grantees  and 
subgrantees  must  cooperate  with  the 
Sectary  and  the  Comptroller  General 
of  the  United  States  or  their  authorized 
representatives  in  the  conduct  of  audits. 
The  language  in  Parts  75  and  76  makes 
clear  that  a  grantee's  or  subgrantee's 
obligation  to  cooperate  with  audits 
means  not  imposing  unreasonable 
restrictions  on  access  to  records  and 
personnel. 

Removal  of  Part  204 

Part  204,  which  contained  general 
definitions  and  administrative,  project, 
fiscal,  and  due  process  requirements  for 
all  Chapter  1  programs  is  removed.  All 
common  requirements  are  either  in 
applicable  EDGAR  provisions  or  are 
included  in  the  regulations  implementing 
each  specific  Chapter  1  program, 
thereby  reducing  the  number  of 
documents  with  which  an  SEA  or  LEA 
must  deal. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM.  453  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  Secretary's 
responses  to  those  comments  is 
published  as  an  appendix  to  these  Hnal 
regulations.  Substantive  issues  are 
discussed  under  the  section  of  the 
regulations  to  which  they  pertain. 
Technical  and  other  minor  changes  and 
some  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under  the 
applicable  statutory  authority  are  not 
addressed. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Executive  Order  12606 

The  Secretary  certifies  that  these 
regulations  have  been  reviewed  in 
accordance  with  Executive  Order  1260G 
and  that  they  do  not  have  a  significant 
negative  impact  on  family  formation, 
maintenance,  and  general  well-being.  To 
the  contrary,  the  Chapter  1  LEA  Program 
supports  and  strengthens  the  family  by 
containing  strong  parental  involvement 
requirements.  Specifically,  an  LEA  must 
develop,  in  coordination  with  parents  of 
participating  children,  programs, 
activities,  and  procedures  to:  Inform 
parents  about  the  Chapter  1  LEA 
Program;  support  the  efforts  of  parents, 
including  training  parents,  to  work  with 
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their  dilldren  at  home:  train  teachers 
and  other  staff  to  work  effectively  with 
parents;  consult  with  parents  on  an 
ongoing  basis;  and  provide  opportunities 
for  the  full  participation  of  parents  who 
lack  literacy  skills  or  whose  native 
language  is  not  English.  Funds  received 
under  Uiis  part  may  be  used  to  support 
these  activities. 

List  of  Subjects 

94  CFR  Part  200 

Administrative  paractice  and 
procedure.  Education,  Education  of 
disadvantaged.  Elementary  and 
secondary  education.  Grant  programs — 
education,  Juvenile  delinquency, 
Neglected.  Private  schools.  Reporting 
and  recordkeeping  requirements.  State- 
administered  programs. 

34  CFR  Porta  75,  76.  77  and  204 

Education. 

Dated:  May  12, 1969. 
Lauro  F.  Cavasoa, 

Secretary  of  Education. 

(CaUlog  of  Federal  Domestic  Assistance 
Numbers:  84.(na  Qiapter  1  Program  in  Local 
Educational  Agenciea;  84.012,  Chapter  1 
Program— State  Admlniatration) 

The  Secretary  amends  parts  75.  76. 77, 
78.  and  204  and  revises  Part  200  of  Title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

1.  Part  200  is  revised  to  read  as 
follows: 

PART  200-CHAPTER  1  PROGRAM  IN 
LOCAL  EDUCATIONAL  AGENCIES 

Subpart  A— Oeneral 

200.1  What  ia  the  Chapter  1  Program  in 
Local  Educational  Agencies? 

200.2  Who  is  eligible  for  a  grant? 

200.3  Who  is  eligible  for  a  sut^ant? 

200.4  What  kind  of  activities  may  an  LEA 
conduct? 

200.5  What  regulations  apply  to  the  Chapter 
1  LEA  Program? 

200.6  What  definitions  apply  to  the  Chapter 
1  LEA  Program? 

200.7-200.9    [Reserved] 

SHtopart  B— How  Does  a  8tatc  Apply  for 
and  Receive  a  OrantT 

200.10    What  assurances  must  a  State  submit 

to  receive  a  grant? 
200.11-200.19    [Reserved] 

Subpart  C— How  Does  an  LEA  Apply  for 
and  Receive  a  Subgrant? 

200.20  How  does  an  LEA  apply  for  a 
subgrant? 

200.21  Under  what  conditions  docs  an  SEA 
approve  an  LEA's  application? 

AUocation  of  Basic  Grants 

200.22  How  does  an  SEA  allocate  funds  for 
basic  grants  to  an  LEA? 


200.23  How  does  an  SEA  allocate  county 
aggregate  amounts? 

200.24  Are  there  exceptions  to  how  an  SEA 
allocates  county  aggregate  amounts? 

Allocatioo  of  CoBcentralioo  Grants 

200.25  How  does  an  SEA  allocate 
concentration  grants  to  an  LEA? 

Radlocatloa 

200.26  How  does  an  SEA  reallocate  funds? 
200.27-200.28    [Reserved] 

Subpart  ^~what  Profect  RcQuhrenMnts 
Apply  to  the  Ctiaptar  1  LEA  Program? 

200.30  How  does  an  LEA  select  school 
attendance  areas  to  be  project  areas? 

200.31  How  does  an  LEA  identify  and  select 
children  to  participate? 

200.32  What  are  the  size,  scope,  and  quality 
requirements  of  a  project? 

200.33  How  does  an  LEA  allocate  resources 
to  project  areas  and  schools? 

200.34  How  doea  an  LEA  involve  parents? 

200.35  What  are  the  requirements  for 
evaluating  and  reporting  project  results? 

200.36  What  are  the  requirements  for 
schoolwide  projects? 

200.37  What  are  SEA's  responsibilities  for 
program  improvement? 

200.38  What  are  an  LEA's  responsibilities 
for  program  improvement? 

200.39  How  may  personnel  be  assigned  non- 
Chapter  1  duties? 

Subpart  E— WItat  Ftocal  Requirements 
Apply  to  tlM  CtMptar  1  LEA  Program? 

200.40  What  is  the  prohibition  against  using 
funds  under  this  part  to  provide  general 
aid? 

200.41  What  maintenance  of  effort 
requirements  apply  to  this  progrum? 

200.42  Under  what  circumstances  may  an 
SEA  waive  the  maintenance  of  efl'ort 
requirement? 

200.43  What  comparability  of  services . 
requirements  apply  to  this  program? 

200.44  What  supplement,  not  supplant 
requirement  applies  to  this  program? 

200.45  How  may  an  LEA  exclude  special 
State  and  local  funds  from  comparability 
and  supplement,  not  supplant 
determinations? 

200.46  What  is  the  maximum  amount  of 
funds  an  LEA  may  carry  over? 

200.47  What  is  the  prohibition  against 
considering  payments  under  this  part  in 
determining  State  aid? 

200.48-200.49    [Reserved.] 

Subpart  F— What  Requirements  Qovem 
Participation  In  ttie  Chapter  1  LEA  Program 
of  Educationally  Deprived  Children  In 
Private  Schoola? 

General 

200.50  What  are  an  LEA's  responsibilities 
for  providing  Chapter  1  services  to 
children  in  private  schools? 

200.51  What  are  the  requirements  for 
consultation  with  private  school 
officials? 

200.52  What  factors  does  an  LEA  use  in 
determining  equitable  participation? 

200.53  What  are  the  requirements  to  ensure 
that  funds  do  not  benefit  a  private 
school? 


200.54  What  are  the  requirements 
concerning  equipment  and  supplies  for 
the  benefit  of  private  school  children? 

200.55  May  funds  t>e  used  for  construction 
of  private  school  facilities? 

Capital  Expenset 

200.56  How  does  a  State  receive  a  payment 
for  capital  expenses? 

200.57  How  does  an  LEA  receive  a  payment 
for  capital  expenses? 

200.58  How  does  an  LEA  use  payments  for 
capital  expenses? 

200.se    [Reserved.] 

Bypass 

200.60    What  general  requirements  govern 

the  implementation  of  a  bypass? 
200.61-200.60    [Reserved.] 

Subpart  Q— What  Are  Other  State 
ReeponaMUtiea  for  the  CItapter  1  LEA 


200.70  Does  a  State  have  authority  to  issue 
State  regulations  for  the  Chapter  1  LEA 
Program? 

200.71  How  may  State  personnel  paid  with 
funds  available  under  this  part  be 
assigned  to  State  programs? 

200.72  What  funds  are  available  for  an  SEA 
to  carry  out  its  responsibilities? 

Complaint  Procedures  of  the  SEA 

200.73  What  complaint  procedures  shall  an 
SEA  adopt? 

200.74  What  are  the  minimum  complaint 
procedures? 

200.75  How  does  an  organization  or 
individual  flle  a  complaint? 

200.78-200.79    [Reserved.] 

Subpart  H— What  Are  the  National 
Evaluation  Standards? 

Evaluation  by  an  LEA 

200.80  How  does  an  LEA  evaluate  student 
achievement? 

200.81  What  technical  standards  does  an 
LEA  apply  in  evaluating  student 
achievement? 

200.82  What  procedures  does  an  LEA  use  in 
evaluating  student  achievement? 

200.83  What  alternative  procedures  may  an 
LEA  use? 

200.84  How  does  an  LEA  repori  the  results 
of  student  achievement  to  the  SEA? 

Evaluation  by  an  SEA 

200.85  What  technical  standards  does  an 
SEA  use  in  conducting  its  evaluation? 

200.86  What  requirements  govern  an  SEA 
sampling  plan? 

200.87  How  does  an  SEA  aggregate  LEA 
student  achievement  data  for  inclusion  in 
its  evaluation? 

Allowable  and  Nonallowable  Costs 

200.88  For  what  evaluation  activities  may 
an  LEA  or  SEA  use  funds  available 
under  this  part? 

200.89  For  what  evaluation  activities  may 
an  LEA  or  SEA  not  use  funds  available 
under  this  part? 

Authority:  20  U.S.C.  2701-2731.  2821-2838, 
2651-2854,  2891-2901.  unless  otherwise  noted. 
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Subpart  A— General 

5200.1  What  is  the  Chapter  1  Program  in 
Local  Educational  Aienciea? 

(a)  Under  the  Chapter  1  Program  in 
Local  Educational  Agencies  (LEAs) — 
referred  to  in  this  part  as  the  Chapter  1 
LEA  Program — the  Secretary  provides 
Federal  financial  assistance  for  projects 
designed  to  meet  the  special  educational 
needs  of— 

(1)  Educationally  deprived  children  in 
LEAs; 

(2)  Children  in  local  institutions  for 
neglected  or  delinquent  children, 
including  children  in  local  correctional 
institutions;  and 

(3)  Educationally  deprived  Indian 
children  under  section  1005(d)  of  the 
Act. 

(b)(1)  The  purpose  of  assistance  under 
this  part  is  to  improve  the  educational 
opportunities  of  educationally  deprived 
children  by  helping  these  children — 

(i)  Succeed  in  the  regular  program  of 
the  LEA; 

(ii)  Attain  grade-level  proficiency;  and 

(iii)  Improve  achievement  in  basic  and 
more  advanced  skills. 

(2)  The  piupose  is  accomplished 
through  means  such  as  supplemental 
education  programs,  schoolwide 
programs,  and  the  increased 
involvement  of  parents  in  their 
children's  education. 

(Authority:  20  U.S.C.  2701) 

5200.2  Who  is  eligible  for  a  grant? 
The  Secretary  provides  funds  under 

the  Chapter  1  LEA  Program  to — 

(a)  States,  through  their  respective 
State  educational  agencies  (SEAs);  and 

(b)  The  Secretary  of  the  Interior  for 
Indian  children  referred  to  in 

9  200.1(a)(3). 

(Authority:  20  U.S.C.  2711-2712) 

9200.3  Who  Is  eligible  for  a  subgrant? 

(a)  General  rule.  (1)  Except  as 
provided  in  paragraph  (d)  of  this  section, 
an  LEA  that  qualifies  under  paragraph 
(b)  or  (c)  of  this  section  is  eligible  for  a 
subgrant  under  the  chapter  1  LEA 
Program. 

(2)  An  SEA  provides  two  types  of 
subgrants — basic  grants  and 
concentration  grants — to  qualifying 
LEAs. 

(b)  Basic  grants.  An  LEA  is  eligible  for 
a  basic  grant  if — 

(1)  There  are  at  least  10  children 
coimted  under  section  1005(c]  of  the  Act 
in  the  school  district  of  the  LEA;  or 

(2)  Satisfactory  data  on  a  school 
district  basis  are  not  available  but  the 
school  district  served  by  the  LEA  is 
located,  in  whole  or  in  part,  in  r-  county 
in  which  there  are  at  least  10  children 
counted  under  section  1005(c)  of  the  Act. 


(c)  Concentration  grants.  (1)  An  LEA 
is  eligible  for  a  concentration  grant  if — 

(i)  The  LEA  is  eligible  for  a  basic  grant 
under  paragraph  (b)  of  this  section; 

(ii)  The  school  district  of  the  LEA  is 
located,  in  whole  or  in  part,  in  a  county 
in  which  the  number  of  children  counted 
under  section  1005(c]  of  the  Act  in  the 
school  districts  of  LEAs  in  the  county  in 
the  preceding  fiscal  year  exceeds — 

(A)  6,500;  or 

(B)  15  percent  of  the  total  number  of 
children  aged  5  to  17,  inclusive,  in  the 
school  districts  of  LEAs  in  the  county  in 
the  preceding  fiscal  yean  and 

(iii)  The  number  of  children  counted 
for  purposes  of  9  200.23  or  9  20a24  in 
the  preceding  fiscal  year  in  the  school 
district  of  the  LEA  exceeds — 

(A)  6,500;  or 

(B)  15  percent  of  the  total  number  of 
children  aged  5  to  17,  inclusive  in  the 
school  district  of  the  LEA  in  the 
preceding  fiscal  year. 

(2)  An  LEA  that  does  not  qualify  for  a 
concentration  grant  under  paragraph 
(c)(1)  of  this  section  may  receive  a 
concentration  grant  under  9  200.25(b). 

(d)  Exception.  This  section  does  not 
apply  to  Guam,  American  Samoa,  the 
Virgin  Islands,  the  Northern  Mariana 
Islands,  Palau,  the  Federated  States  of 
Micronesia,  the  Republic  of  the  Marshall 
Islands,  and  the  Secretary  of  the 
Interior. 

(Authority:  20  U.S.C.  2711-2712) 

§200.4    What  kind  of  activities  may  an  LEA 
conduct? 

(a)  Under  the  Chapter  1  LEA  Program, 
an  UlA  may  conduct  only  projects  that 
are  designed  to  provide  supplemental 
services  to  meet  the  special  educational 
needs  of  educationally  deprived 
children  at  the  preschool,  elementary, 
and  secondary  school  levels. 

(b)  An  LEA  is  encouraged  to — 

(1)  Develop  programs  to  assist 
participating  children  to  improve 
achievement  in  basic  and  more 
advanced  skills;  and 

(2)  Consider  year-round  services  and 
activities,  including  intensive  summer 
school  programs. 

(c)  Authorized  activities  to  meet  the 
special  educational  needs  of 
educationally  deprived  children 
include — 

(1)  Acquisition  of  equipment  and 
instructional  materials; 

(2)  Acquisition  of  books  and  school 
library  resources; 

(3)  Employment  of  special 
instructional  personnel,  school 
counselors,  and  other  pupil  services 
personnel; 

(4)  Employment  and  training  of 
education  aides; 


(5)  Payments  to  teachers  of  amounts 
in  excess  of  regular  salary  schedules  as 
a  bonus  for  service  in  schools  serving 
project  areas; 

(6)  Training  of  teachers,  librarians, 
other  instructional  and  pupil  services 
personnel,  and,  as  appropriate,  early 
childhood  education  professionals: 

(7)  Construction,  if  necessary,  of 
school  facilities; 

(8)  Parental  involvement  activities; 

(9)  Planning  for  and  evaluation  of 
Chapter  1  projects;  and 

(10)  Other  allowable  activities. 
(d)(1)  With  the  approval  of  the  SEA. 

an  LEA  may  use  up  to  and  including  five 
percent  of  the  funds  the  LEA  receives 
under  §§  200.22  through  200.26  for 
innovation  projects  to  promote  quality 
in  the  Chapter  1  LEA  P'rogram. 

(2)  Innovation  projects  may  include 
only  the  following: 

(i)  Notwithstanding  9  200.31(a),  the 
continuation  of  services  to  children  who 
received  Chapter  1  services  in  any 
preceding  year  for  a  period  sufficient  to 
maintain  progress  made  during  the 
period  of  their  participation  in  the 
program. 

(ii)  Notwithstanding  §  200.31(c)(1).  the 
provision  of  continued  services,  for  a 
period  not  to  exceed  two  additional 
years,  to  children  participating  in  a 
Chapter  1  project  who  are  transferred  to 
ineligible  areas  or  schools  as  part  of  a 
desegregation  plan. 

(iii)  Incentive  payments  to  schools 
that  have  demonstrated  significant 
progress  and  success  in  attaining  the 
goals  of  this  part. 

(iv)  Training  of  teachers  paid  with 
funds  under  this  part  and  teachers  and 
librarians  paid  with  other  funds  with 
respect  to  the  special  educational  needs 
of  eligible  children  and  integration  of 
activities  under  this  part  into  regular 
classroom  programs. 

(v)  Programs  to  encourage  innovative 
approaches  to  parental  involvement  or 
rewards  to  or  expansion  of  exemplary 
parental  involvement  programs. 

(vi)  Encouraging  the  involvement  of 
community  and  private  sector  resources 
(including  fiscdl  resources)  in  meeting 
the  needs  of  eligible  children. 

(vii)  Assistance  by  LEAs  of  sch  jois 
identified  under  9  200.38(b). 

(3)  Except  as  provided  in  paragraph 
(d)(2)  (i)-(ii}  of  this  section,  the 
requirements  of  this  part  apply  to 
innovation  projects  conducted  under 
this  section. 

(Authority:  20  U.S.C.  2721) 

§  200.5    What  regulations  apply  to  the 
Ctiapter  1  LEA  Program? 

The  following  regulations  apply  to  the 
Chapter  1  LEA  F>rogram: 
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(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  as  follows: 

(1)  34  CFR  Part  76  (State-Administered 
Program*)  as  follows: 

(i)  Subpart  A  (General),  except  for 
S  763  (ED  general  grant  regulations 
apply  to  these  programs). 

(ii)  Sections  76.12S  through  76.137 
(Consolidated  Grant  Applications  for 
Insular  Areas). 

(iii)  Section  76.401  (Disapproval  of  an 
application— opportunity  for  a  hearing). 

(iv)  Subpart  F  (What  Conditions  Must 
Be  Met  by  the  State  and  Its 
Subgrantees?),  except  for  the  following 
sections: 

(A)  Sections  7e.580-76i>81 
(Coordination). 

(B)  Sections  76.650  through  76.662 
(Participation  of  Students  Enrolled  in 
Private  Schools). 

(C)  Section  76.684  (Day  care  services). 

(D)  Section  76.690  (Energy 
conservation  awareness). 

(v)  Subpart  G  (What  Are  the 
Administrative  Responsibilities  of  the 
State  and  Its  Subgrantees?],  except  for 
the  following  sections: 

(A)  Sections  76.770  through  76.772 
(State  Administrative  Responsibilities). 

(B)  Section  76.780  (A  State  shall  adopt 
complaint  procedures). 

(C)  Section  76.781  (Minimum 
complaint  procedures). 

(D)  Section  76.782  (An  organization  or 
individual  may  file  a  complaint). 

(vi)  Subpart  H  (What  Procedures  Does 
the  Secretary  Use  to  Get  Compliance?). 

(2)  34  CFR  Part  T7  (Definitioas  that 
Apply  to  Department  Regulations). 

(3)  34  CFR  Part  78  (Education  Appeal 
Board). 

(4)  34  CFR  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  unless  a  State 
formally  adopts  its  own  written  fiscal 
and  administrative  requirements  for 
expending  and  accounting  for  all  funds 
received  by  SEAs  and  LEAs  under  this 
part  These  requirements  must  be 
available  for  Federal  inspection  and 
must — 

(i)  Be  sufTiciently  specific  to  ensure 
that  funds  received  under  this  part  are 
used  in  compliance  with  all  applicable 
statutory  and  regulatory  provisions: 

(ii)  Ensure  that  funds  received  under 
this  part  are  only  spent  for  reasonable 
and  necessary  costs  of  operating 
programs  under  this  part;  and 

(iii)  Ensure  that  funds  received  under 
this  part  are  not  used  for  general 
expenses  required  to  carry  out  other 
responsibilities  of  State  or  local 
governments. 

(5)  34  CFR  Part  61  (General  Education 
Provisions  Act — Enforcement). 


(b)  The  regulations  in  this  Part  200. 
(Authority:  20  U.S.C  2831(8]) 

9  200.6   \Mial  delMBoiia  apply  to  ttie 
Clwplsr  1  LEA  Prosram? 

(a)  Definitiona  in  the  Elementary  and 
Secondary  Education  Act  The  following 
terms  used  in  this  part  are  defined  in 
section  1471  of  the  Act: 

Average  daily  attendance 

Construction 

County 

Effective  schools  programs 

Elementary  school 

Equipment 

Free  public  education 

Local  educational  agency  (LEA) 

More  advanced  skills 

Parent  advisory  council 

Project  area 

Pupil  services 

Pupil  services  personnel 

School  facilities 

Secondary  school 

Secretary 

State 

State  educational  agency  (SEA) 

(b)  Definitiona  in  EDGAR.  The 
foUowing  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Acquisition 

AppUcation  I 

Department  ' 

EDGAR 

GEPA 

Grant 

Minor  remodeling 

Personal  property 

Private 

Project  I 

Pubhc 

Real  property 

Subgrant 

Supplies 

(c)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

"Act"  means  the  Elementary  and 
Secondary  Education  Act  of  1965,  as 
amended  (ESEA). 

"Aggregate  performance"  means 
educational  achievement  of  children  ■ 
participating  in  programs  under  this 
part,  aggregated  for  a  school  as  a  whole, 
measured  in  accordance  with  the 
national  evaluation  standards  in 
Subpart  H. 

"Chapter  1"  means  Chapter  1  of  Title  I 
of  the  Act. 

"Children"  means  persons — 

(1)  Up  to  age  21  who  are  entitled  to  a 
free  public  education  through  grade  12: 
or 

(2)  Who  are  of  preschool  age. 
"Desired  outcomes" — 

(1)  Means  an  LEA's  goals  to  improve 
the  educational  opportunities  of 
educationally  deprived  children  to  help 
those  children — 


(i)  Succeed  in  the  regular  educational 

program  of  the  LEA; 
(ii)  Attain  grade4evel  proficiency:  and 
(iii)  Improve  achievement  in  basic  and 

more  advanced  skills: 

(2)  At  a  minimum,  must  be  expressed 
in  terms  of  aggregate  performance  in 
accordance  with  i  20a38(bHl)(ii). 

(3)  May  also  be  expressed  in  terms  of 
other  incUcators  such  as — 

(i)  Improved  student  performance 
measured  by  criterion-referenced  tests; 

(ii)  Lower  dropout  rates: 

(iii)  Improved  attendance;  and 

(iv)  Fewer  retentions  in  grades. 

"ECIA"  means  the  Education 
Consolidation  and  Improvement  Act  of 
1981. 

"Educationally  deprived  children" 
means  children  whose  educational 
attaiimient  is  below  the  level  that  is 
appropriate  for  children  of  their  age. 

"Fiscal  year"  means  the  Federal  fiscal 
year — a  period  beginning  on  October  1 
and  ending  on  the  following  September 
30 — or  another  12-month  period 
normally  used  by  the  SEA  for 
recordkeeping. 

"Institution  for  delinquent  children" 
means,  as  determined  by  the  SEA,  a 
public  or  private  residential  facility  that 
is  operated  primarily  for  the  care  of 
children  who  have  been  determined  to 
be  delinquent  or  in  need  of  supervision. 

"Institution  for  neglected  children" 
means,  as  determined  by  the  SEA,  a 
public  or  private  residential  facility — 
other  than  a  foster  home — that  is 
operated  primarily  for  the  care  of 
children  who  have  been  conunitted  to 
the  institution — or  voluntarily  placed  in 
the  institution  under  applicable  State 
law — because  of  the  abandonment  by, 
neglect  by,  or  death  of  parents. 

"Parent."  (1)  The  term  includes  a  legal 
guardian  or  other  person  standing  in 
loco  parentis. 

(2)  "In  loco  parentis"  means  a  person 
acting  in  place  of  a  parent  or  legal 
guardian,  and  may  include  a  person 
such  as  a  grandparent  stepparent  aunt 
uncle,  older  sibling,  or  other  person 
either — 

(i)  With  whom  a  child  lives;  or 

(ii)  Who  has  been  designated  by  a 
parent  or  legal  guardian  to  act  in  place 
of  the  parent  or  legal  guardian  regarding 
all  aspects  of  the  child's  education. 

"Preschool  children"  means  children 
who  are — 

(1)  Below  the  age  or  grade  level  at 
which  the  LEA  provides  a  free  public 
education:  and 

(2)  Of  the  age  or  grade  level  at  which 
they  can  benefit  from  an  organized 
instru.  ional  program  provided  in  a 
school  or  other  educational  setting. 


"School  attendance  area."  (1)  This 
term  means,  in  relation  to  a  particular 
public  school,  the  geographic  area  in 
which  the  children  who  are  normally 
served  by  that  school  reside. 

(2)  If  a  child's  school  attendance  area 
cannot  be  determined  on  a  geographic 
basis,  the  child  is  considered  to  be  in  the 
school  attendance  area  of  the  school  to 
which  the  child  is  assigned  or  would  be 
assigned  if  the  child  were  not  attending 
a  private  school  or  another  public  school 
on  a  voluntary  basis. 

(Authority:  20  U.S.C.  2831(a),  2891) 
§§200.7-200J    [Rsservedl 

Subpart  B— How  Doe*  a  State  Apply 
for  and  Receive  a  Grant? 

§  200.10    What  assurwices  must  a  Stat* 
submit  to  reeaiv*  a  grant? 

(a)  A  State  that  wishes  to  receive 
funds  under  this  part  for  projects 
designed  to  meet  the  special  educational 
needs  of  educationally  deprived 
children  shall  submit  to  the  Secretary, 
through  its  SEA,  assurances  that  the 
SEA— 

(1)  Will  meet  the  requirements  in 
section  435(b)  (2)  and  (5)  of  the  General 
Education  Provisions  Act  (GEPA) 
relating  to  Hscal  control  and  fund 
accounting  procedures: 

(2)  Will  carry  out  the  activities  in 
9  200.35  (evaluation)  and  SS  200.37- 
200.38  (school  program  improvement); 

(3)  Has  on  file  a  program  improvement 
plan  that  meets  the  requirements  of 

§  200.37(a):  and 

(4)  Will  ensure  that  its  LEAs  comply 
with  all  applicable  statutory  and 
regulatory  requirements. 

(b)  The  assurances  submitted  under 
paragraph  (a)  of  this  section  remain  in 
effect  for  the  duration  of  the  SEA's 
participation  in  the  Chapter  1  LEA 
Program. 

(Authority:  20  U.S.C.  2722(a)) 
§§  20ai1-200.19    [Reswvwl] 

Subpart  C— How  Does  an  LEA  Apply 
for  and  Receive  a  Subgrant? 

§200.20    How  doe*  an  LEA  apply  for  a 
subgrant? 

(a)  Contents  of  an  application.  An 
LEA  may  receive  a  subgrant  under  this 
part  for  any  Hscal  year  if  the  LEA  has  on 
file  with  the  SEA  an  application  that 
contains  the  following: 

(1)  A  description  of  the  procedures  to 
be  used  to  conduct  an  annual 
assessment  of  educational  needs  that 
meets  the  requirements  of  S  200.31(b). 

(2)  A  rank  ordering  of  eligible  school 
attendance  areas,  including  the 
identiHcation  of  project  areas  and  the 
basis  for  the  selection  of  each  project 
area. 


(3)  A  description  of  the  Chapter  1 
project  to  be  conducted,  including  a 
budget  of  proposed  expenditures  for 
services  to  public  and  private  school 
children  for  the  initial  project  year. 

(4)  A  description  of — 

(i)  The  desired  outcomes  for  children 
participating  in  the  Chapter  1  project  in 
terms  of  basic  and  more  advanced  skills 
that  all  children  are  expected  to  master, 
that  will  be  a  basis  for  evaluating  the 
project  under  %  200.35;  and 

(ii)  How  the  LEA  will  measure 
substantial  progress  toward  meeting  the 
desired  outcomes. 

(5)  A  description  of  the  services  to  be 
provided  to — 

(i)  Eligible  children  enrolled  in  private 
elementary  and  secondary  schools  to 
ensure  equitable  participation  of  those 
children  in  accordance  with  S  \  200.50- 
200.55;  and 

(ii)  Children  in  local  institutions  for 
neglected  or  delinquent  children, 
including  children  in  local  correctional 
institutions. 

(6)  A  description  of  any  iimovation 
projects  the  LEA  proposes  to  conduct 

(7)  Data  showing  that  the  LEA  has 
maintained  fiscal  effort  in  accordance 
with  S  200.41  if  those  data  are  not 
otherwise  available  to  the  SEA. 

(8)  If  appropriate,  the  assurance 
concerning  comparability  of  services  in 
S  200.43(c)(l)(i). 

(9)  The  assurances  required  under 
section  436(b)  (2)  and  (3)  of  GEPA 
relating  to  fiscal  control  and  fund 
accoimting  procedures. 

(10](i]  Assurances  that  the  LEA's 
Chapter  1  projects — 

(A)  Are  of  sufficient  size,  scope,  and 
quality  to  give  reasonable  promise  of 
substantial  progress  toward  meeting  the 
special  educational  needs  of  the 
children  being  served; 

(B)  Are  designed  and  implemented  in 
consultation  with  teachers  (including 
early  childhood  professionals,  pupil 
services  personnel,  and  librarians,  if 
appropriate); 

(C)  I*rovide  for  parental  involvement 
in  accordance  with  S  200.34; 

(D)  Provide  for  the  allocation  of  time 
and  resources  for  frequent  and  regular 
coordination  between  Chapter  1  staff 
and  the  regular  staff  to  ensure  that  both 
the  Chapter  1  and  regular  instructional 
programs  meet  the  special  educational 
needs  of  children  participating  in 
programs  under  this  part;  and 

(E)  Provide  maximum  coordination 
between  Chapter  1  services  and  services 
provided  to  address  children's 
handicapping  conditions  or  limited 
English  proficiency;  and 

(ii)  With  the  least  possible  paperwork 
and  burden,  additional  information  an 


SEA  fmds  necessary  to  ensure 
compliance  with  these  assurances. 

(b)  Development  and  approval  of 
application  An  application  must  be — 

(1)  Developed  in  consultation  with 
IMrents  and  teachers:  and 

(2)  Approved  by  the  SEA  under 
S  200.21. 

(c)  Frequency  of  submission.  (1)  An 
LEA  shall  submit  to  the  SEA  an 
application  prior  to  each  project  period. 

(2)  A  project  period  may  cover  a 
period  of  not  more  than  three  years. 

(d)  Annual  updating  of  information  in 
the  application.  An  LEA  shall  annually 
update  its  application  by  submitting  to 
the  SEA— 

(1)  Information  on  eligible  school 
attendance  areas  and  the  selection  of 
project  areas  required  in  paragraph 
(a)(2)  of  this  section; 

(2)  Data  showing  that  the  LEA  has 
maintained  fiscal  effort  in  accordance 
with  i  200.41  if  those  data  are  not 
otherwise  available  to  the  SEA:  and 

(3)  A  budget  of  proposed  expenditures 
for  services  to  public  and  private  school 
children  under  this  part  for  the  project 
year. 

(e)  Further  updating  of  information  in 
the  application.  If  there  are  substantial 
changes  in  the  number  or  needs  of  the 
children  to  be  served  or  the  services  to 
be  provided,  an  LEA  shall  submit  a 
description  of  the  changes  to  the  SEA. 

(Authority:  20  U.S.C  2721fb),  2722  [bHc). 
2723.  2728  (a),  (c),  2838(c)) 


$200.21 
SEA 


■n  LEA'S  appUcjllon? 

(a)  Standards  for  approval.  An  SEA 
shall  approve  an  LEA's  application  for  a 
subgrant  if — 

(1)  The  application  meets  the 
requirements  in  S  200.20;  and 

(2)  The  SEA  determines  that  the 
LEA— 

(i)  Maintained  fiscal  effort  in 
accordance  with  S  200.41;  or 

(ii)  Has  modified  its  apphcation  to 
take  into  account  its  reduced  allocation 
if  the  LEA  failed  to  maintain  effort 

(b)  Effect  of  SEA  approval.  SEA 
approval  of  an  application  under 
paragraph  (a)  of  this  section  does  not 
relieve  the  L£A  of  its  responsibility  to 
comply  with  all  applicable  requirements. 

(Authority:  20 U.SC.  2722.  2728(a)) 

Allocation  of  Basic  Grants 

§  200.22    How  do*s  an  SEA  aBocate  funds 
for  bssie  grants  to  an  LEA? 

(a)  If  the  Secretary  determines  the 
amount  of  fimds  that  each  LEA  in  a 
Stale  is  eligible  to  receive  under  section 
1005(a)(2)(A)  of  the  Act  an  SEA  shall 
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allocate  that  amount  to  each  LEA  within 
the  State. 

(b)  If  the  Secretary  determines  county 
aggregate  amounts  under  section 
1005(aH2)(B)  of  the  Act.  the  SEA  shall 
allocate  those  county  aggregate  amounts 
to  LEAs  in  accordance  with  St  200.23-4- 

aoo.24. 

(Authority:  20  U.S.C  2711(8)) 
920023   HowdoeeanSCA 


aMoeete  county 


Except  as  provided  in  |  200.24.  an 
SEA  shall  allocate  county  aggregate 
amounts  to  LEAs  as  follows: 

(a)  Allocationa  baaed  on  children  in 
local  institutions  for  neglected  or 
delinquent  children.  (l)(i)  Except  as 
provided  in  paragraphs  (a)(2).  (3).  and 
(4)  of  this  section  the  SEA  shall  first 
allocate  to  a  particular  LEA  that  portion, 
if  any,  of  the  county  aggregate  amount 
that  is  based  on  the  total  number  of 
children  aged  5  to  17,  inclusive,  in  the 
LEA'S  school  district  who  resided  in  a 
local  institution  for  neglected  or 
delinquent  children — and  were  not 
counted  under  Subpart  3  of  Part  D  of 
Chapter  1  (programs  for  neglected  or 
delinquent  children  operated  by  State 
agencies) — for  at  least  30  consecutive 
days,  at  least  one  day  of  which  was  in 
the  month  of  October  of  the  preceding 
fiscal  year. 

(ii)  For  the  purpose  of  this  section,  the 
SEA  shall  consider  children  who  are  in 
local  correctional  institutions  to  be 
residing  in  institutions  for  delinquent 
children. 

(2)  If  the  SEA  determines  that  the  LEA 
b  unable  or  unwilling  to  provide  for  the 
special  educational  needs  of  the 
children  referred  to  in  paragraph  (a)(1) 
of  this  section,  the  SEA  shall — 

(i)  Reduce  the  LEA's  allocation  by  the 
amount  that  is  based  on  those  children, 
including  any  concentration  grant  funds 
generated  by  those  children:  and 

(ii)  Assign  that  portion  of  the  LEA's 
allocation  to— 

(A)  The  SEA  if  the  SEA  assumes 
educational  responsibility  for  those 
children:  or 

(B)  Another  State  agency  or  LFA  that 
agrees  to  assume  educational 
responsibility  for  those  children. 

(3)  If  no  pubUc  agency  is  willing  to 
assume  educational  responsibility  for 
the  children  referred  to  in  paragraph 
(a)(1)  of  this  section,  the  SEA  may  not 
reallocate  to  any  other  LEA  that  portion 
of  the  LEA's  allocation  that  is  based  on 
those  children. 

(4)  If  a  local  institution  for  neglected 
or  delinquent  children  closes  and  the 
children  are  transferred  to  an  institution 
in  the  school  district  of  another  LEA,  the 
SEA  shall  adjust  the  allocations  of  the 
two  LEAs  to  reflect  the  transfer. 


(b)  Allocations  based  on  the 
distribution  of  children  from  low-income 
families — (1)  General  rule,  (i)  After 
following  the  procedures  in  paragraph 
(a)  of  this  section,  the  SEA  shall  allocate 
the  remaining  county  aggregate  amount 
of  LEAs  in  the  coimty  on  the  basis  of  the 
best  available  data  on  the  number  of 
children  from  low-income  families  in  the 
school  districts  of  those  LEAs. 

(ii)  The  SEA  shall  determine  the 
number  of  children  from  low-income 
families  in  the  school  districts  of  the 
LEAs  in  the  county  by  using  tha  same 
measure  of  low-income  throughout  the 
State. 

(iii)  In  accordance  with  section 
1403(a)  of  the  Act,  an  LEA's  allocation 
under  paragraphs  (a)  and  (b](l)(i)  of  this 
section  may  not  be  less  than  85  percent 
of  the  allocation  it  received  for  the 
previous  fiscal  year. 

(2)  Special  circumstances.  The  SEA 
shall  adjust  the  allocations  it  makes 
under  paragraph  (b)(1)  of  this  section  to 
reflect  the  following  special 
circumstances: 

(i)  LEAs  in  more  than  one  county.  If  a 
school  district  of  an  LEA  overlaps  a 
county  boundary,  the  SEA  shall  make, 
on  a  proportionate  basis,  a  separate 
allocation  to  the  LEA  bom  the  county 
aggregate  amount  for  each  county  in 
which  the  school  district  of  the  L£A  is 
located  provided  the  aggregate  number 
of  children  from  low-income  families  in 
the  LEA  is  10  or  mure. 

(ii)  LEAs  serving  children  from 
another  LEA.  If  an  LEA  serves  a 
substantial  nimiber  of  children  within 
the  same  geographic  area  as  another 
LEA,  the  SEA  may  adjust  the  allocations 
between  the  LEAs  in  a  manner  the  SEA 
determines  will  best  carry  out  the 
purposes  of  Chapter  1. 

(iii)  Changes  in  LEAs.  If  an  LEA's 
school  district  is  merged  or 
consolidated,  or  a  portion  of  the  district 
is  transferred  to  another  LEA,  the  SEA 
may— 

(A)  Adjust  the  allocations  for  the 
affected  LEAs  to  reflect  the  number  of 
children  from  low-income  families  for 
whom  each  LEA  is  providing  a  free 
public  education;  or 

(B)  Permit  an  LEA  that  has  submitted 
an  approved  application  to  carry  out  the 
project,  by  itself  or  in  cooperation  with 
another  LEA,  during  the  remainder  of 
the  fiscal  year. 

(3)  Minimum  allocation.  The  SEA  is 
not  required  to  allocate  to  an  LEA  a 
basic  grant  of  funds  under  this  part 
generated  by  fewer  than  10  children. 

(Authority:  20  U.S.C.  2711,  2822-2823) 


(200.34   ArethereeKcepUonstehowan 
SEA  altecetee  eoMnly  aggregete  amounts? 

(a)  In  any  State  in  which  a  large 
number  of  LEAs  overlap  county 
boundaries,  the  SEA  may  apply  to  the 
Secretary  for  authority  to  make 
allocations  directly  to  LEAs  without 
regard  to  counties. 

(b)  If  an  SEA  allocates  directly  to 
LEAs  under  paragraph  (a)  of  this 
section,  the  SEA  shall  use  the  same 
factors  contained  in  section  1005(c)  of 
the  Act  to  determine  the  LEAs' 
allocations  as  the  Secretary  used  to 
compute  county  aggregate  amounts 
under  section  1005(a)(2)(B)  of  the  Act. 

(c)  An  LEA  dissatisfied  with  the 
determination  by  the  SEA  under  this 
section  may  appeal  directly  to  the 
Secretary  for  a  Hnal  determination. 

(Authority:  20  U.S.a  2711) 

Allocatioo  of  Concentration  Grants 

9200^    How  does  an  SEA  allocate 
concentration  grants  to  an  LEA? 

(a)  General  rule.  (1)  Except  as 
provided  in  paragraph  (b)  of  this  section, 
an  SEA  shall  allocate  a  county's 
concentration  grant  funds  only  to 
LEAs— 

(i)  Whose  school  districts  lie.  in  whole 
or  in  part  within  the  country;  and 

(ii)  That  meet  the  eligibility  criteria  in 
S  200.3(c)(1). 

(2)  In  allocating  concentration  grant 
funds  under  paragraph  (a)  of  this 
section,  the  SEA  shall  distribute  the 
fiinds  to  each  LEA  that  is  eligible  to 
receive  those  funds  in  proportion  to  the 
current  number  of  children  counted  for 
purposes  of  S  200.23  or  9  200.24  in  the 
school  district  of  each  LEA  compared  to 
the  current  number  of  those  children  in 
the  school  districts  of  all  I.RAb  that  are 
eligible  for  concentration  gran's  in  the 
county. 

(b)  Exceptions.  (l)(i)  An  SEA  may 
reserve  not  more  than  2  percent  of  the 
amount  of  concentration  grant  funds  it 
receives  to  make  direct  payments  to 
LEAs  Uiat  meet  the  criteria  in 

S  200.3(c)(1)  (i)  and  (iii)  but  are  located 
in  counties  that  are  not  eligible  under 
9  200.3(c)(l)(ii). 

(ii)  If  an  SEA  plans  to  reserve 
concentration  grant  funds  under 
paragraph  (b)(l)(i)  of  this  section,  the 
SEA,  before  allocating  any 
concentration  grant  funds  under 
paragraph  (a)  or  (b)  (2)-(3)  of  this 
section,  shall — 

(A)  Determine  which  LEAs  located  in 
ineligible  counties  are  eligible  to  receive 
concentration  grant  funds; 

(B)  Determine  the  appropriate  amount 
to  be  reserved; 
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(C)  Proportionately  reduce  the  amount 
available  for  concentration  grants  for 
eligible  counties  or  LEAs  to  provide  the 
reserved  amount: 

(D)  Rank  order  the  LEAs  eligible  for 
concentration  grant  funds  that  are 
located  in  ineligible  counties  according 
to  the  number  or  percentage  of  children 
counted  for  purposes  of  9  200.23  or 

9  200.24  in  the  preceding  Hscal  year  in 
each  LEA; 

(E)  Select,  in  rank  order,  those  LEAs 
that  the  SEA  plans  to  provide 
concentration  grant  funds:  and 

(F)  Distrilnite  the  reserved  funds 
among  the  selected  LEAs  in  proportion 
to  the  current  number  of  children 
counted  for  purposes  of  9  200.23  or 

9  200.24  in  the  school  district  of  each 
LEA  compared  to  the  current  number  of 
those  children  in  all  the  school  districts 
of  the  selected  LEAs. 

(2)  In  a  county  in  which  no  L£A  meets 
the  eligibility  criteria  in  9  200.3(c)(l)(iii), 
an  SEA  shall— 

(i)  Identify  those  LEAs  in  which  either 
the  number  or  percentage  of  children 
counted  for  purposes  of  9  200.23  or 
9  200.24  in  the  preceding  Ewcal  year 
exceeds  the  average  number  or 
percentage  of  those  children  in  the 
county;  and 

(ii)  Allocate  concentration  grant  funds 
for  the  county  among  the  LEAs 
identified  in  paragraph  (b)(2)(i)  of  this 
section  in  proportion  to  the  current 
number  of  children  counted  for  proposes 
of  9  200.23  or  9  200.24  in  the  school 
district  of  each  LEA  compared  to  the 
current  numbtir  of  those  children  in  all 
the  school  districts  of  those  LEAs. 

(3)  In  a  State  that  receives  a  minimum 
concentration  grant  under  section 
1006(a)(1)(B)  of  the  Act.  the  SEA  shall— 

(i)  Allocate  concentration  grant  funds 
among  LEAs  in  the  State  in  accordance 
with  the  provisions  in  paragraphs  (a) 
and  (b)  of  this  section;  or 

(ii)  Without  regard  to  the  counties  in 
which  the  LEAs  are  located — 

(A)  Identify  those  LEAs  in  which 
either  the  number  or  percentage  of 
children  counted  for  purposes  of  9  200.23 
or  9  200.24  in  the  preceding  fiscal  year 
exceeds  the  average  number  or 
percentage  of  those  children  in  the 
State;  and 

(B)  Allocate  concentration  grant  funds 
among  the  LEAs  identified  in  paragraph 
(b)(3](ii)(A)  of  this  section  in  proportion 
to  the  current  number  of  children 
counted  for  purposes  of  9  200.23  or 

9  200.24  in  the  school  district  of  each 
LEA  compaicd  to  the  current  number  of 
those  children  in  all  the  schoni  districts 
of  all  LEAs  so  identified. 

(c)  Use  of  concentration  grant  funds. 
(1)  An  LEA  that  receives  concentration 
grant  funds  under  this  section  shall  use 


those  funds  to  carry  out  activities 
described  in  its  approved  project 
aplication  under  9  200.2a 

(2)  The  LEA  is  not  required  to  account 
for  concentration  grant  funds  separately 
from  basic  grant  funds. 

(Authority:  20  U5.C.  2712) 
Reallocation 

9200.26    How  does  an  SEA  reallocate 

funds? 

(a)  An  SEA  shall  reallocate,  on  a 
timely  basis,  excess  Chapter  1  funds 
provided  under  99  200.22-200.25 — 

(1)  From  an  LEA  that— 

(i)  Is  not  participating  in  the  Chapter  1 
LEA  Program; 

(ii)  Has  had  its  allocation  reduced 
because  it  failed  to  meet  the 
maintenance  of  effort  requirements  in 
9  200.41; 

(iii)  Has  carryover  funds  that  exceed 
the  percentage  limitation  in  §  200.46:  or 

(iv)  Has  excess  funds  for  other 
reasons:  or 

(2)  That  the  SEA  has  recovered  after 
determining  that  an  LEA  has  failed  to 
spend  funds  ref^eived  under  this  part  in 
accordance  with  applicable  law. 

(b](l]  An  SEA  may  reallocate  excess 
Chapter  1  funds  referred  to  in  paragraph 
(a)  of  this  section  only  to  LEAs  with  the 
greatest  need  for  those  funds  because  of 
inequities  in.  or  mitigating  hardships 
caused  by,  application  of  the  allocation 
formula  in  section  1005  of  the  Act. 

(2)  Factors  that  may  cause  inequities 
in  the  formula  include — 

(i)  An  increase  since  the  most  recent 
decennial  census,  caused  by  population 
shifts  or  changing  economic  conditions, 
in  the  number  of  children  from  low- 
income  families. 

(ii)  Caseload  data  used  in  the 
allocation  formula  that  are  not 
representative  of  the  number  of 
neglected  or  delinquent  children  in  local 
institutions;  and 

(iii)  Other  circumstances  in  which  the 
statutory  formula  fails  to  reflect 
accurately  the  number  or  percentage  of 
low-income  children. 

(c)  The  SEA  shall  develop  procedures 
for  reallocating  excess  Chapter  1  funds 
provided  under  5§  200.22-200.25  that 
include  the  following  three  steps: 

(1)  A  determination  of  which  LEAs  are 
eligible  to  receive  additional  funds  as 
indicated  by  the  presence  of  factors 
such  as  those  in  paragraph  (b)(2)  of  this 
section.  An  LEA's  eligibiJify  must  be 
based  on  inequity  caused  by  the 
allocation  formula. 

(2)  From  among  the  eligible  LEAs.  a 
determination  of  which  LEAs  have  the 
greatest  need  for  funds.  The  SEA  may 
consider  such  factors  as — 


(i)  The  degree  of  increase  in  the 
number  or  percentage  of  children  frum 
low-incomr  rcimihes:and 

(ii)  An  LEA's  need  for  additional 
funds  to  provide  Chapter  1  services  to 
address  the  unmet  needs  of  eligible 
Chapter  1  children. 

(3)  An  establishment  of  timelines  for 
reallocation. 

(d)(1)  An  SEA  may  reallocate  excess 
fimds  only  during  the  Federal  fiscal  year 
for  which  the  funds  were  appropriated 
or  during  the  succeeding  Federal  fiscal 
year. 

(2)  Reallocation  does  not  extend  the 
period  during  which  the  excess  funds 
are  available  for  obligation. 
(Authority:  20  U.S.C.  122S(b),  2823{b).  2832(b)) 

SS  20a27-200.29    [Reserved) 
Sul>part  D— What  Proiect 
Requirements  Apply  to  the  Chapter  1 
I.EA  Program? 

S  200.30    How  does  an  LEA  select  school 
attendance  areas  to  iM  protect  areas? 

(a)  General  rule.  (1)  Except  as 
provided  in  paragraphs  (b)  and  (d)  of 
this  section,  an  LEA  that  receives 
Chapter  1  funds  under  this  part  shall 
conduct  Chapter  1  projects  in  school 
attendance  areas  that  have  high 
concentrations  of  children  from  low- 
income  families. 

(2)(i)  An  LEA  shall  identify  a  school 
attendance  area  with  a  high 
concentration  of  children  from  low- 
income  families  as  an  eligible  school 
attendance  area  if — 

(A)  The  percentage  of  children  from 
low-income  families  in  that  school 
attendance  area  is  at  least  as  high  as  the 
percentage  of  children  from  low-income 
families  in  the  LEA  as  a  whole:  or 

(B)  The  number  of  children  from  low- 
income  families  in  that  school 
attendance  area  is  at  least  equal  to  the 
average  number  of  children  from  low- 
income  families  per  school  attendance 
area  in  the  LEA  as  a  whole. 

(ii]  In  identifying  eligible  areas,  the 
LEA  may  use  a  combination  of  the 
methods  in  paragraph  (a){2)(i)  of  this 
section,  except  that  the  total  number  of 
eligible  school  attendance  areas  may 
not  exceed  the  number  the  LEA  would 
have  identified  as  eligible  if  it  had  used 
only  one  of  the  methods. 

(iii)  If  an  LEA  ranks  its  school 
attendance  areas  by  grade  span 
groupings  under  paragraph  (a)(3)(i)(A)  of 
this  section,  the  LEA  shall  determine  the 
percentage  or  average  number  of 
children  from  low-income  families  in  the 
LEA  as  a  whole  for  each  grade  span 
grouping. 

(3)  If  fund  available  under  this  part 
are  insufficient  to  provide  programs  and 
projects  for  all  educationally  deprived 
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children  in  eligible  school  attendance 
areas,  an  LEA  shall— 

(i)  Annually  rank  its  eli^ble  school 
attendance  areas  from  bluest  to  lowest 
acconUng  to  relative  degree  of 
concentration  of  children  from  low- 
income  families.  The  LEA  may  rank  its 
school  attendance  areas — 

(A)  1^  grade  span  groupings:  or 

(B)  For  the  entire  UBA:  and 
(ii)  Based  on  the  needs  of 

educationally  deprived  children 
identified  under  1 200.31(b)  and  the 
resources  necessary  to  meet  those 
needs,  determine  in  rank  order  the 
number  of  eligible  school  attendance 
areas  to  be  served. 

(4)  An  LEA  may  carry  out  a  Chapter  1 
program  or  project  in  an  eligible  school 
attendance  area  only  if  it  carries  out  a 
Chapter  1  program  or  project  in  all  other 
eligible  schoolattendance  areas  that  are 
raided  higher  under  paragraph  (a)(3)  of 
this  section. 

(b)  Special  rulea.  Notwithstanding 
paragraph  (a)  of  this  section,  an  LEA 
may  identify  and  rank  eligible  school 
attendance  areas  as  follows: 

(1)  An  LEA  may  designate  as  eligible 
and  serve  all  school  attendance  areas 
within  a  grade  span  grouping  or  in  the 
entire  LEA  if  the  percentage  of  children 
from  low-income  families  in  each  school 
attendance  area  is  not  more  than  five 
percentage  points  above  or  five 
percentage  points  below  the  average 
percentage  of  children  from  low-income 
families  within  a  grade  span  grouping  or 
within  the  entire  LEA. 

(2)(i)  If  the  expenditure  requirements 
in  paragraph  (b)(2)(ii]  of  this  section  are 
met.  an  LEA  may  designate  as  eligible 
any  school  attendance  areas  in  which  at 
least  25  percent  of  the  children  are  from 
low-income  families. 

(ii)(A)  Except  as  provided  in 
paragraph  (b)(2](ti)(B]  of  this  section,  an 
LEA  may  use  the  provision  In  paragraph 
(b)(2)(i)  of  this  section  only  if,  in  each 
school  attendance  area  of  the  LEA  in 
which  Chapter  1  projects  were  carried 
out  during  the  preceding  year,  the 
aggregate  per  pupil  expenditures  of 
funds  available  under  this  part  are  funds 
frt>m  a  State  program  that  meets  the 
requirements  of  section  1018(d)(1)(B)  of 
the  Act  in  the  current  fiscal  year  equal 
or  exceed  the  aggregate  per  pupil 
expenditures  from  those  sources  in  the 
preceding  fiscal  year,  provided  that  each 
school  attendance  area  qualifies  for  the 
amount  under  the  requirements  in 
i  200.33. 

(B)  An  LEA  may  expend  in  the  current 
fiscal  year  in  particular  school 
attendance  areas  less  than  the  aggregate 
per  pupil  amount  required  under 
paragraph  (b)(2)(ii)(A)  of  this  section  if 
the  I^A  determines  under  1 200.33  that 


fewer  resources  are  needed  to  meet  the 
needs  of  children  selected  for 
participation  in  those  attendance  areas. 

(3)(1)  An  LEA  may  designate  a  school 
that  serves  an  ineligible  school 
attendance  area  or  serves  more  than  one 
school  attendance  area  as  an  eligible 
school  if  the  proportion  of  children  from 
low-income  families  in  average  daily 
attendance  in  that  school  is 
substantially  equal  to  the  proportion  of 
chUdren  bom  low-income  families  in  an 
eligible  school  attendance  area. 

(ii)  If  an  LEA  designates  a  school  as 
eligible  under  paragraph  (b](3)(i)  of  this 
section,  the  LEA  shall— 

(A)  Determine  that  the  school 
complies  with  the  school  attendance 
area  requirements  in  paragraph  (a)  of 
this  section;  and 

(B)  At  its  discretion,  apply  the  special 
rules  for  identifying  and  ranking  eligible 
school  attendance  areas  in  paragraph 
(b)  of  this  section  to  the  school. 

(4)  With  the  approval  of  the  SEA,  an 
LEA  may  designate  as  eligible  and  serve 
a  school  attendance  area  with  a 
substantially  higher  number  or 
percentage  of  educationally  deprived 
children  before  school  attendance  areas 
with  hi^er  concentrations  of  children 
from  low-income  families  if— 

(i)  The  LEA  does  not  serve  more 
school  attendance  areas  than  could 
otherwise  be  served:  and 

(ii)  The  SEA  determines  that  the 
selection  of  sdiool  attendance  areas 
under  paragraph  (b)(4)  of  this  section 
will  not  substantially  impair  the  delivery 
of  services  to  educationally  deprived 
children  from  low-income  families  in 
project  areas  served  by  the  LEA. 

(S)(i)  An  LEA  may  continue  to  provide 
for  one  year  Chapter  1  services  in  a 
school  attendance  area  that  is  not 
eligible  or  is  eligible  but  not  selected 
under  paragraph  (a)  of  this  section  if 
that  school  attendance  area  was  eligible 
and  selected  under  the  standards  in 
paragraph  (a)  of  this  section  in  the 
immediately  preceding  year. 

(ii)  A  school  attendance  area  that 
continues  to  be  served  under  paragraph 
(b)(5)(i)  of  this  section  may  take  the 
place  of  the  lowest  ranked  but  otherwise 
eligible  school  attendance  area. 

(6)  With  the  approval  of  tiie  SEA.  an 
LEA  may  skip  eligible  school  attendance 
areas  that  have  higher  proportions  or 
numbers  of  children  from  low-income 
families  if  the  children  in  those 
attendance  areas  are  receiving,  from 
non-Federal  funds,  services  of  the  same 
nature  and  scope  as  would  otherwise  be 
provided  under  Chapter  1,  except  that 
die  LEA  shall— 

(i)  Determine  the  nvunber  of  children 
in  private  elementary  and  secondary 
schools  to  receive  Chapter  1  services 


without  regard  to  non-Federal 
conqwnsatory  education  funds  used  to 
serve  eligible  children  in  public 
elementary  and  secondary  schools;  and 
(ii)  Identify  children  in  private  schools 
to  receive  Chapter  1  services  in 
accorduice  with  the  requirements  in 
paragraphs  (a)  and  (b)  (1)-(S)  of  thU 
section. 

(c)  For  purposes  of  paragraphs  (a)  and 
(b)  of  this  section,  an  LEA.  on  the  basis 
of  the  best  available  data  on  children 
bom  low-income  families,  shall  annually 
select  and  use  the  same  measure  of  low 
income — ^which  may  be  a  composite  of 
several  indicators— to  identify  and  rank 
eligible  school  attendance  areas  within 
a  grade  span  grouping  or  for  the  entire 
LEA. 

(d)  Exemptions.  An  LEA  does  not 
have  to  comply  with  the  requirements  in 
this  section  but  shall  comply  with  the 
reqtiirements  in  {  200.31  if  the  LEA 
has— 

(1)  A  total  enrollment  of  fewer  than 
1,000  diildren;  or 

(2)  No  more  than  one  school 
attendance  area  at  each  grade  span. 

(Authority:  20  U.S.C  2723  (a)-{b)) 

(200.31    HowdoeeanLEAktontMyand 
ito  parUcipata? 


(a)  General  rule.  Except  as  provided 
in  paragraph  (c)  of  this  section  and 

1 200.36,  an  LEA  shall  use  funds 
available  under  this  part  only  for 
educationally  deprived  children, 
identified  under  paragraph  (b)  of  this 
section  as  having  the  greatest  need  for 
special  assistance,  in  school  attendance 
areas  or  schools  selected  under  §  200.30. 

(b)  Annual  assessment  of  educational 
needs.  An  LEA  that  receives  funds 
under  this  part  shall  annually  assess 
education^  needs  under  this  part  as 
follows: 

(1)  Identify  educationally  deprived 
children,  as  defined  in  \  200.6(c),  in  all 
eligible  school  attendance  areas, 
including  educationally  deprived 
children  in  private  schools. 

(2)  On  the  basis  of  information 
obtained  under  paragraph  (b)(1)  of  this 
section,  including  information 
concerning  educationally  deprived 
children  in  private  schools,  identify  the 
general  instructional  areas  and  grade 
levels  on  which  the  program  wiU  focus. 
Instructional  areas  and  grade  levels  may 
vary  among  and  within  school 
attendance  areas  if  the  needs 
assessment  data  support  those 
variations. 

(3)  Establish  educationally  related 
objective  criteria,  which  include  written 
or  oral  testing  instruments,  for  each 
grade  level  and  instructional  area  to 
select  educationally  deprived  children 
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for  participation  in  the  Chapter  1 
project 

(4)  Uniformly  apply  the  criteria 
required  in  paragraph  (b)(3)  of  tiiis 
section  to  particular  grade  levels 
throughout  the  LEA. 

(5)  Select  for  services  those 
educationally  deprived  children  who 
have  the  greatest  need  for  special 
assistance. 

(6)  Determine — 

(i)  The  special  educational  needs  of 
participating  children  with  sufficient 
specificity  to  ensure  concentration  on 
those  needs:  and 

(ii)  The  resoiut:es  such  as  personnel, 
instructional  materials,  and  library 
resources  necessary  to  meet  those 
special  educational  needs. 

(c)  Special  rules.  In  selecting  children 
to  participate  in  Chapter  1,  an  LEA  may 
implement  the  following  provisions: 

(1)  An  LEA  may  use  funds  available 
under  this  part  during  the  current  school 
year  to  continue  to  serve  educationally 
deprived  children  who  begin 
participation  in  a  Chapter  1  project  but 
who,  in  the  same  school  year,  are 
transferred  to  a  school  attendance  area 
or  a  school  not  receiving  funds  under 
this  part. 

(2)  An  LEA  may  skip  educationally 
deprived  children  in  greatest  need  of 
special  assistance  if  those  children  are 
receiving,  from  non-Federal  sources, 
services  of  the  same  nature  and  scope 
as  would  otherwise  be  provided  under 
Chapter  1. 

(3)  An  LEA  may  use  funds  available 
under  this  part  to  serve,  for  a  maximum 
of  two  additional  years,  children  who 
were  identified  in  the  previous  year  as 
being  in  greatest  need  for  special 
assistance  and  who  continue  to  be 
educationally  deprived  but  are  no  longer 
in  greatest  need  of  special  assistance. 

(4)  An  LEA  shall  consider  as  eligible 
and  may  serve  children  who,  at  any  time 
in  the  previous  two  years,  received 
services  under  the  Chapter  1  Program 
for  Neglected  or  Delinquent  Children. 

(5)(i)  An  LEA  may  identify  as  eligible 
and  serve  under  this  part  children 
receiving  services  to  overcome 
handicapping  conditions  or  limited 
Enjglish  proficiency  if  these  children — 

(A)  Have  needs  stemming  from 
educational  deprivation  and  not  needs 
related  solely  to  their  handicapping 
conditions  or  limited  English 
proficiency;  and 

(B)  Are  selected  on  the  same  basis  as 
other  children  identified  as  eligible  for 
and  selected  to  receive  services  under 
paragraph  (b)  of  this  section. 

(ii)  In  identifying  and  selecting  limited 
English  proficient  children  for 
participation  in  the  Chapter  1  LEA 
Program,  an  LEA  shall — 


(A)  For  children  with  sufiicient 
English  language  proficiency,  use  tests 
written  in  the  English  language,  with  or 
without  bilingual  assistance;  or 

(B)  For  children  whose  lack  of  English 
language  proficiency  precludes  valid 
assessment  in  the  English  language,  use 
factors  such  as  teacher  evaluation  of 
student  performance,  language 
dominance  tests  in  combination  with 
other  measures,  or  other  indicators  that 
may  be  used  separately,  as  a  composite 
score,  or  as  a  composite  with  weighting, 
to  select  children  on  a  basis  other  than 
English  language  deficiency. 

(iii)  An  LEA  may  not  use  funds 
available  under  this  part  to  provide 
services  that  are  required  by  Federal, 
State,  or  local  law  to  overcome 
children's  handicapping  conditions  or 
limited  English  proficiency. 
(Authority:  20  U.S.C.  2724} 

§200.32    WItat are tlw size, ecope. and 
quality  requirements  of  a  protect? 

An  LEA  shall  use  funds  available 
imder  this  part  for  a  project  that  is  of 
sufficient  size,  scope,  and  qualify  to  give 
reasonable  promise  of  substantial 
progress  toward  meeting  the  special 
educational  needs  of  the  children  being 
served. 

(Authority:  20  U.S  C.  2722(c)(1)) 

S200.33    How  does  anlXA  allocate 
resources  to  proiect  arsas  and  schools? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  LEA  shall  allocate 
resources  available  under  this  part 
among  project  areas  and  schools  on  the 
basis  of — 

(1)  The  number  and  needs  of  children 
selected  for  participation  under  §  200.31; 

(2)  The  degree  of  educational 
deprivation  of  these  children;  and 

(3)  The  services  to  be  provided. 

(b)  For  the  sole  purpose  of  allocating 
resources  available  under  this  part 
among  project  areas  and  schools  under 
paragraph  (a)  of  this  section,  an  LEA 
may  continue  to  count,  for  two 
additional  years,  children  in  those  areas 
and  schools  who— 

(1)  Received  Chapter  1  services  in  the 
preceding  school  year;  but 

(2)  Are  no  longer  eligible  for  services 
because  of  improved  academic 
achievement  attributable  to  the  Chapter 
1  services. 

(Authority:  20  U.S.C.  2723(c))  " 

§200.34    How  does  an  LEA  involve 
parents? 

(a)  General  rule.  (1)  An  LEA  may 
receive  funds  under  this  part  only  if  it 
implements  programs,  activities,  and 
procedures  for  the  involvement  of 
parents  of  participating  public  and 
private  school  children.  This 


involvement  must  include,  but  is  not 
limited  to,  parent  input  into  the 
planning,  design,  and  implementation  of 
the  Chapter  1  LEA  Program. 

(2)(i)  The  activities  and  procedures 
required  under  paragraph  (a)(1)  of  this 
section  must  be  planned  and 
implemented  with  the  meaningful 
consultation  of  parents  of  participating 
children. 

(ii)  The  consultation  required  in 
paragraph  (a)(2)(i)  of  this  section  and  in 
other  sections  in  this  part  must  be 
organized,  systematic  ongoing, 
informed,  and  timely  in  relation  to 
decisions  about  the  program. 

(3)  The  activities  and  procedures  for 
the  involvement  of  parents  must  be  of 
sufiicient  size,  scope,  and  qualify  to  give 
reasonable  promise  of  substantial 
progress  toward  achieving  the  goals 
under  paragraph  (b)  of  this  section. 

(b)  Goals  of  parental  involvement.  To 
meet  the  requirements  in  paragraph  (a) 
of  this  section,  an  LEA  shall,  in 
coordination  with  parents  of 
participating  children,  develop 
programs,  activities,  and  procedures 
that  have  the  following  goals: 

(1)  To  inform  parents  of  participating 
children  of  the — 

(i)  Reasons  their  children  are 
participating  in  the  program;  and 

(ii)  Specific  instructional  objectives 
and  methods  of  the  program. 

(2)  To  support  the  efforts  of  parents, 
including  training  parents,  to  the 
maximum  extent  practicable,  to — 

^i)  Work  with  their  children  in  the 
home  to  attain  the  instructional 
objectives  of  the  program;  and 

(ii)  Understand  the  program 
requirements. 

(3)  To  train  parents,  teachers,  and 
principals  to  build  a  partnership 
between  home  and  school. 

(4)  To  train  teachers,  principals,  and 
other  stafi  members  involved  in  the 
Chapter  1  LEA  Program  to  work 
effectively  with  the  parents  of 
participating  children. 

(5)  To  consult  with  parents,  on  an 
ongoing  basis,  concerning  the  manner  in 
which  the  school  and  parents  can  work 
better  together  to  achieve  the  program's 
objectives. 

(6)  To  provide  a  comprehensive  range 
of  opportunities  for  parents  to  become 
informed,  in  a  timely  way,  about  how 
the  program  will  be  designed,  operated, 
and  evaluated,  allowing  opportunities 
for  parental  participation,  so  that 
parents  and  educators  can  work 
together  to  achieve  the  program's 
objectives. 

(7)  To  ensure  opportunities,  to  the 
extent  practicable,  for  the  full 
participation  of  parents  who  lack 
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literacy  tliMt  or  wfaoM  native  language 
U  not  EngUah. 

(c)  Specific  nquinmenta.  An  LEA 
shall  implemant  tlM  foUowring  activitiet: 

(iXi)  Develop  written  poUdes,  after 
consultation  with  and  review  by 
parent!,  to  enwre  tiiat  parents  are 
involved  in  the  planning,  design,  and 
implenientation  of  the  Qiapter  1  LEA 
Program.  The  written  policies  must 
provide  for  timely  response  to 
recommendations  by  parents. 

(ii)  Make  the  policies  available  to 
parents  of  participating  children. 

(2)  Convene  an  annual  meeting,  to 
which  all  parents  of  participating 
children  must  be  invited,  to  explain  the 
programs  and  activities  provided  with 
funds  available  under  this  part.  The 
annual  meeting  may  be  districtwide  or 
at  the  building  level  so  long  as  all 
parents  of  participating  diudren  are 
provided  the  opportunity  to  attend. 

(3)(i)  Provide  parents  of  participating 
children  with  reports  on  their  children's 
progress. 

(ii)  To  the  extent  practical,  conduct  a 
parent-teacher  conference  with  the 
parents  of  each  participating  child  to 
discuss  the  child's  progress,  placement, 
and  methods  the  parents  can  use  to 
complement  the  child's  instruction. 

(iii)  Make  education  personnel  under 
the  Chapter  1  LEA  Program,  including 
pupil  services  personnel  readily 
accessible  to  parents. 

(iv)  Permit  parents  of  participating 
children  to  observe  Chapter  1  LEA 
Program  activities. 

(4)  Provide  opportunities  for  regular 
meetings  of  parents  to  formulate 
parental  input  into  the  program,  if 
parents  of  participating  children  so 
desire. 

(5)  Provide  parents  of  participating 
children  with  timely  information  about 
the  program. 

(6)  Make  parents  aware  of  parental 
involvement  requirements  and  other 
relevant  provisions  of  the  program. 

(7)  Provide  reasonable  support  for 
parental  involvement  activities  as 
parents  may  request. 

(8)  Coordinate,  to  the  extent  possible, 
parental  involvement  activities  with 
programs  funded  under  the  Adult 
Education  Act. 

(9)  To  the  extent  practicable,  provide 
information,  programs,  and  activities  for 
parents  under  this  section  in  a  language 
and  form  that  the  parents  understand. 

(d)  Assessment  of  the  parental 
involvement  program.  An  LEA  shall 
annually  assess,  through  consultation 
w  ith  parents,  the  effectiveness  of  the 
parental  involvement  program  and 
determine  what  action  needs  to  be 
taken,  if  any.  to  increase  parental 
participation. 


(e)  Allowable  octirities  and  coats. 
Chapter  1  activities  that  an  LEA  may 
sappoit  with  fonds  available  under  this 
part  to  meet  the  requirements  of  this 
section  include  the  following: 

(1)  Regular  paieot  oonferences. 

(2)  Patent  resource  centers. 

(3)  Parent  training  programs,  including 
reasonable  and  necessary  expenditures 
associated  with  parents'  attendance  at 
training  sessions. 

(4)  Fttring,  training,  and  utilization  of 
parent  involvement  liaison  workers. 

(5)  Reporting  to  parents  on  children's 
progress. 

(6)  Training  and  support  of  personnel, 
including  pupil  services  personnel  to 
work  with  parents,  coordinate  parent 
activities,  and  make  home  contacts. 

(7)  Use  of  parents  as  classroom 
volunteers,  tutors,  and  aides. 

(8)  Provision  of  school-to-home 
complementary  curriculum  and 
materials. 

(9)  Provision  of  assistance  in 
implementing  home-based  education 
activities  that  reinforce  classroom 
instruction  and  student  motivation. 

(10]  Provision  of  timely  information  on 
the  Chapter  1  LEA  Program,  including 
program  plans  and  evaluations. 

(11)  Solicitation  of  parents' 
suggestions  in  the  planning, 
development  and  operation  of  the 
program. 

(12)  Provision  of  timely  responses  to 
parent  recommendations. 

(13)  Parent  advisory  councils. 

(14)  Other  activities  designed  to  enlist 
the  support  and  participation  of  parents 
in  the  instruction  of  their  children. 

(Autiiority:  20  U.S.C.  2728.  2731(a)(4]) 

{200.35    WlMtarettierequlrsmentstor 
evshiating  and  reporting  prelect  resiitsT 

(a)  LEA  evaluations.  (l)(i)  An  LEA 
shall  evaluate,  at  least  once  every  three 
years,  the  effectiveness  of  its  Chapter  1 
projects,  in  terms  of  basic  and  more 
advanced  skills  that  all  children  are 
expected  to  master,  on  the  basis  of — 

(A)  The  desired  outcomes  described 
in  the  LEA's  application;  and 

(B)  Except  for  Chapter  1  children  in 
preschool,  kindei^garten,  and  first  grade, 
student  achievement  aggregated  for  the 
LEA  as  a  whole,  in  accordance  with  the 
national  standards  in  Subpart  H. 

(ii)  In  accordance  with  9  200.1(b)(1) 
(statement  of  purpose)  and 
S  200.20(a)(10)(i)(D)  (coordination  with 
the  regular  program),  the  LEA  shall 
include  in  its  evaluation  a  review  of 
Chapter  1  participating  children's 
progress  in  the  regular  program  of  the 
LEA.  This  review  may  be  based  on 
teacher  judgments,  grades,  retention 
rates,  and  other  appropriate  indicators 
of  success. 


(2)(i)  The  LEA  shall  detemtine 
whether  improved  performance  of 
Chapter  1  pmrtic^ating  children  is 
sustained  over  a  period  of  more  than  12 
months. 

(U)  To  make  this  determination,  an 
LEA  shall  assess  perfcmnance  of  the 
same  children  for  at  least  two 
consecutive  12-month  periods,  provided 
these  children  continue  to  be  enrolled  in 
schools  of  the  LEA. 


:  Aa  LEA  provides  C3iapter  1 
services  dniing  the  1989-80  school  year.  The 
LEA  measures  the  gains  made  by 
participatiiig  children  on  a  springtesting  cycle 
(spring  of  198B,  1990).  To  detennine  whethier 
improved  perforaiance  is  sustained  over  a 
period  of  more  than  12  months,  the  LEA 
measures  perfonnance  again  in  the  spring  of 
lOBl. 

(3)  The  LEA  shall  report  its  evaluation 
results  to  the  SEA  at  least  once  during 
each  three-year  appUcation  cycle. 

(b)  SEA  evaluations.  (1)  An  SEA  shall 
evaluate,  at  least  every  two  years,  the 
Chapter  1  programs  in  the  State  on  the 
basis  of  the  local  evaluations  conducted 
under  paragraph  (a)  of  this  section  and 
sections  1107. 1202(a)(6).  and  1242(d)  of 
tiie  Act. 

(2)  The  SEA  shaU  inform  iU  LEAs.  in 
advance,  of  the  speciHc  data  that  will  be 
needed  and  how  the  data  may  be 
collected. 

(3)  The  SEA  shall— 

(i)  By  a  date  established  by  the 
Secretary,  submit  its  evaluation  to  the 
Secretary,  and 

(ii)  Make  public  the  results  of  the 
evaluation. 

(c)  Annual  performance  report  (1)  An 
SEA  shall  axmually — 

(i)  Collect  data  specified  in  section 
1019  of  the  Act  and  by  the  Secretary  in 
the  SEA'S  annual  performance  report; 
and 

(ii)  Submit  those  data  to  the  Secretary. 

(2)  An  LEA  shall  provide  to  the  SEA 
any  data  needed  by  the  SEA  to  complete 
its  annual  performance  report. 

(Authority:  20  U.S.C.  1221e-la,  2701(b),  2722 
(b),  (c](3].  2729,  2835,  2652) 

§200.38    Wlwt  are  the  requirements  for 
schoolwMe  pro|ects7 

(a)  Eligibility  for  a  schoolwide 
project  An  LEA  may  conduct  a  Chapter 
1  project  to  upgrade  the  entire 
educational  program  in  a  school  if  the 
following  requirements  are  met: 

(1)  The  school  serves  an  eligible 
attendance  area  or  is  an  eligible  school 
in  accordance  with  S  20a30. 

(2)  For  the  first  year  of  the  three-year 
project  period  the  I£A  determines,  using 
the  same  measure  of  low  income  used  to 
identify  and  rank  school  attendance 
areas  under  §  200.30(c],  that  at  least  75 
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percent  of  the  children  residing  m  the 
school  attendance  area  or  enrolled  in 
the  school  are  from  low-income  familioy 

(3)  The  LEA  develops  a  pLan  for  the 
school  that — 

(i)  Meets  the  reqairements  in 
paragraph  (b)  of  this  section;  and 
(ii)  Has  been  approved  by  the  SEA 

(4)  The  LEA  raeeto  die  fiscal 
requirements  in  paragraph  (c)  of  this 
section. 

(b)  Required  plan.  The  plan  required 
under  para^aph  (aK3)  of  this  section 
must — 

(1)  Provide  for  a  comprehensive 
assessment  of  the  educational  needs  of 
all  stodents  in  die  school  particulaily 
the  special  needs  of  educationally 
deprived  children; 

(2)  Establish  goals  to— 

(i)  Meet  the  special  needs  of  all 
students;  and 

(ii)  Ensure  that  educationally  deprived 
children  are — 

(A)  Served  effectively;  and 

(B)  Demonstrate  performance  gains 
that  are  comparable  to  the  performance 
gains  of  other  students; 

(3)  Describe  the  instructional  program. 
pupU  services,  and  procedures  to  be 
used  to  implement  the  goals  of  the 
schoolwide  project 

(4)  Describe  the  specific  uses  of  funds 
available  under  this  part  in  the 
schoolwide  project 

(5)  If  appropriate,  describe  how  the 
schod  will  move  to  implement  an 
effective  schools  program  as  defined  in 
section  1471  of  the  Act 

(6)  Be  developed  with  the  involvement 
of  individuals  who  will  be  engaged  in 
carrying  out  the  plaa  includinjg — 

(i)  Parents; 
(ii)  Teachers: 
(iii)  Librarians; 
(iv)  Education  aides; 
(v)  Pupil  services  personnel: 
(vi)  Administrators:  and 
(vii)  If  the  plan  relates  to  a  secondary 
school  students; 

(7)  Provide  for  consultation  among  the 
individuals  listed  in  paragraph  (b)(6)  of 
this  section  concerning  the — 

(i)  Educational  progress  of  all  students 
in  the  school;  and 

(ii)  Development  and  implementation 
of  the  accountability  measures  required 
in  paragraph  (f)  of  this  section; 

(8)  Provide  for  appropriate  training  of 
parents  of  children  to  be  served, 
teachers,  librarians,  and  other 
instnictional  administrative,  and  pupil 
services  personnel  to  enable  these 
individuals  to  carry  out  the  plan;  and 

(9)  Include  procedures  for  measuring 
progress  under  paragraph  (f)  of  this 
section  and  a  description  of  the 
measures  to  be  used. 


(c)  Fiscal  requirements.  An  L£A  that 
uses  funds  available  under  this  part  to 
conduct  a  schoolwide  project  shall  meet 
the  following  fiacal  requirements: 

(iHi)  In  an  LEA  with  one  or  mote 
schoolwide  projects  and  one  or  more 
other  scfaoob  serving  project  areas,  the 
LEA  shall  provide  for  eadi  schoolwide 
project  an  amoont  of  funds  made 
available  under  this  part  that  for  each 
educationally  deprived  diild.  equals  or 
exceeds  the  amount  of  funds  made 
available  under  this  part  that  the  LEA 
provides  for  each  educationally 
deprived  diild  served  in  other  project 
schools.  In  determining  die  number  of 
educationally  deprived  children  in  a 
schoolwide  project  the  LEA  shall  use 
either  of  the  following: 

(A)  The  number  of  children  in  the 
schoolwide  project  below  the  highest 
ranked  child  served  in  other  project 
schools  in  the  LEA. 

(6)  All  children  meeting  the  definition 
of  "educationally  deprived  children"  in 
S  200.6(c). 

(ii)  Hie  LEA  shall  allocate  to  a 
schoolwide  project  an  amount  of  funds 
made  available  under  this  part  that  is 
sufficient  to  ensure  that  the  project  is  of 
sufficient  size,  scope,  and  quality  to  give 
reasonable  promise  of  substantial 
progress  toward  meeting  the  special 
educational  needs  of  the  educationally 
deprived  children  served. 

(2](i]  Except  as  provided  in  paragraph 
(c)(2)(ii]  of  this  section,  during  each 
fiscal  year  in  which  a  schoolwide 
project  is  carried  out  the  LEA  shall,  in 
each  schoolwide  project  spend  per  child 
an  amount  of  State  and  local  funds — 
excluding  amounts  spent  under  a 
compensatory  program  as  defined  in 
§  20a45(a](l)  and  special  supplementary 
State  and  local  funds  required  ur'ier 
Chapter  1  of  the  ECIA  for  each  chdd  in  a 
schoolwide  project  who  was  not 
educationally  deprived — that  is  at  least 
equal  to  the  amount  of  State  and  local 
funds  the  LEA  spent  per  child  in  that 
school  during  the  preceding  fiscal  year. 

(ii)  The  LEA  shall  include  for  each 
fiscal  year  the  cost  of  services  for  State 
and  local  programs  under  S  200  45(a)(2) 
only  in  proportion  to  the  number  of 
children  served  by  these  programs  in  the 
school  in  the  year  for  which  the 
determications  are  made. 

(3]  The  LEA  shall  ensure  that  funds 
made  available  under  this  part  for  a 
schoolwide  project  only  supplement, 
and  to  the  extent  practical,  increase  the 
level  cf  funds  that  would,  in  the  absence 
of  funds  under  this  part  be  made 
available  from  non-Federal  sources  for 
the  school. 

(4)  The  LEA  shall  comply  with  tiie 
comparability  requirements  in  §  200.43. 


(S)  Notwithstanding  paragraph  (d)(2] 
of  this  section,  the  LEA  shaU  keep 
records  to  docmnent  the  expenditure  of 
funds  made  available  under  this  part  in 
a  schoolwide  project 

(d)  Effect  of  selection  for  a 
schoolwide  project  (1)  The  SEA  shall 
approve  the  plan  of  the  LEA  for  a 
schoolwide  project  for  a  period  of  three 
years  if  the  plan  meets  the  requiiunents 
in  paragraphs  (b)  and  (c)  of  this  section. 

(2)  For  each  school  that  has  a 
schoolwide  project  plan  approved  by  the 
SEA,  the  LEA  is  not  required  to^ 

(i)  Comply  with  any  Chapter  1 
requirements  prohibiting  the 
commingling  of  funds  available  under 
this  part  with  funds  available  for  regular 
programs  in  order  to  show  that  Chapter 
1  funds  benefit  tmly  educationally 
deprived  children; 

(ii)  Identify  particular  children  as 
eligible  to  participate  in  the  schoolwide 
project,  but  shall  identify  educalionalty 
deprived  children  for  the  purpose  of 
paragraphs  (b),  (c),  and  (f)  of  this 
section:  and 

(iii)  Demonstrate  that  the  particular 
services  paid  for  with  Chapter  1  funds 
supplement  the  services  regularly 
provided  in  that  school. 

(e)  Use  of  funds.  In  addition  to  the 
activities  included  in  S  200.4.  the  LEA 
may  use  funds  made  available  under 
this  part  in  schoolwide  projects  for — 

(1)  Planning  end  implementing 
effective  schools  programs:  and 

(2)  Other  activities  to  improve  the 
instructional  program  and  pupil  services 
in  the  school  such  as — 

(i)  Reducing  class  size: 
(ii)  Training  staff  and  parents:  and 
(iii)  Implementing  extended-day 
programs. 

(f)  Accountability  requircir.ents.  (1) 
Except  as  provided  in  paragraph  (f)(2)  of 
this  section,  in  order  to  conlirue  a 
schoolwide  project,  an  LEA  must  be 
able  to  demonstrate  after  three  years  for 
each  school  participating  in  a 
schoolwide  project  that — 

(i)  The  achievement  gains  of 
educationally  deprived  children  in  the 
school  exceed  the  average  achievement 
gains  of  comparable  participating 
Chapter  1  children  in  the  LEA  as  a 
whole;  or 

(ii)  The  achievement  gains  of 
educationally  deprived  children  in  the 
school  exceed  the  average  achievement 
gains  of  compartible  educationally 
deprived  children  in  that  school  in  the 
three  fiscal  years  prior  to  the  start  of  the 
schoolwide  project. 

(2)  For  a  secondarj'  school,  if 
achievement  levels  over  the  three-j  ear 
schoolwide  project  period  as  compared 
with  the  three-year  period  immediately 
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preceding  the  •choolwide  project  do  not 
decline,  demonstration  of  lower  dropout 
rates,  increased  retention  rates,  or 
increased  graduation  rates  are 
acceptable  in  Ueu  of  increased 
achievement 

(3)  If  the  SEA  determines  that  a 
schoolwide  project  meets  the 
requirements  in  paragraph  (Q  (1)  or  (2) 
of  this  section  at  the  end  of  the  three- 
year  period  provided  in  paragraph  (d)(1) 
of  this  section,  the  SEA  shall  allow  the 
LEA  to  continue  the  schoolwide  project 
for  an  additional  three  years. 

(4)(i)  For  the  purpose  of  paragraph  (f) 
(1)  and  (2)  of  this  section,  the  LEA  shall 
annually  collect  achievement  and  other 
assessment  data  for  each  school 
participating  in  a  schoolwide  project. 

(ii)  The  LEA  shall  make  the  results  of 
the  annual  collection  of  achievement 
>ind  other  assessment  data  available  to 
parents,  the  public,  and  the  SEA. 

(5)  The  program  improvement 
requirements  in  ||  200.37-200.38  apply 
to  schoolwide  projects  under  this 
section. 

(g)  Participation  of  children  enrolled 
in  private  schools.  In  determining  which 
private  school  children  residing  in  t)ie 
school  attendance  area  of  a  school 
participating  in  a  schoolwide  project  are 
eligible  for  Chapter  1  services,  the  LEA 
shall  apply  which  ever  method  it 
selected  under  paragraph  (c)(l)(i)  (A)  or 
(B)  of  this  section. 

(.Authority:  20  U.S.C  2725.  2728(c).  2730-2731) 

S200.37   WhatartanSEA'a 
responsiliNltlM  for  program  hnprovanwnt? 

(a)  SEA  program  improvement  plan. 
(1)  An  SEA  shall  develop,  in 
consultation  with  the  committee  of 
practitioners  under  S  200.70(e),  a  plan  to 
ensure  implementation  of  the  provisions 
of  paragraph  (b)  of  this  section  and 
S  200.38. 

(2)  The  SEA'S  plan  must  contain,  but 
is  not  limited  to.  the  following: 

(i)  The  objective  measures  and 
standards  the  SEA  and  LEAs  will  use  to 
assess  aggregate  performance  and 
substantial  progress  toward  meeting 
desired  outcomes.  The  SEA  may 
establish  standards  to  be  included  in  the 
plan  to  improve  the  educational 
opportunities  of  educationally  deprived 
children  by  helping  those  children 
succeed  in  the  regular  program,  attain 
grade-level  proficiency,  and  improve 
achievement  in  basic  and  more 
advanced  skills. 

(ii)  The  means  the  SEA  will  use  to 
develop  a  joint  plan  with  an  LEA  that 
has  identified,  under  S  200.38(b),  a 
school  in  need  of  program  improvement 
to  attain  satisfactory  student  progress. 


(iii)  In  accordance  with  8  200.38(b)(e), 
the  timetable  for  developing  and 
implementing  a  joint  plan  with  an  LEA. 

(iv)  The  program  improvement 
assistance  to  be  provided  to  a  school 
identified  under  S  200.38(b)(e).  which 
may  include,  but  is  not  limited  to— 

(A)  Training  and  retraining  personnel: 

(B)  Developing  curricula  that  have 
shown  promise  in  similar  schools: 

(C)  Replicating  promising  practices  in 
effective  schools  models: 

(D)  Improving  coordination  between 
programs  assisted  under  Chapter  1  and 
the  regular  school  program:  and 

(E)  Developing  innovative  strategies 
to  enhance  parental  involvement. 

(3)  The  SEA  shall— 

(i)  Disseminate  its  plan  to  all  LEAs 
and  other  State  agencies  that  receive 
funds  under  Chapter  1;  and 

(ii)  Make  the  plan  available  at  the 
SEA  for  inspection  by  the  Secretary. 

(4)  The  SEA  may  amend  its  plan,  if 
necessary,  after  consultation  with  the 
committee  of  practitioners. 

(b)  SEA  assistance  to  LEAs.  (l)(i)  If 
funds  are  appropriated  for  the 
implementation  of  school  improvement 
programs  under  section  1405  of  the  Act. 
an  SEA  shall  fully  implement  the 
program  improvement  activities 
described  in  this  section  and  §  200.38. 

(ii)  If  funds  are  not  appropriated  under 
section  1405  of  the  Act  the  SEA  shall  at 
aminimiun — 

(A)  With  the  least  possible  paperwork 
and  burden,  follow  the  progress  of  any 
school  identified  by  an  LEA  under 

9  200.38(b)(1): 

(B)  Develop  implement  with  LEAs 
joint  plans  for  program  improvement 
under  S  200.38(b)(6); 

(C)  Ensure  that  program  improvement 
assistance  is  provided  to  each  school 
identified  under  %  200.38(b)(6];  and 

(D)  Conduct  other  program 
improvement  activities  to  the  extent 
practicable. 

(2)  An  LEA  may  apply  to  the  SEA  for 
program  improvement  assistance  funds 
appropriated  under  section  1405  of  the 
Act. 

(Authority:  20  U.S.C.  2730,  2731  (cHd),  (gHi). 
2825.  2851(b)). 

9200.38    Wliat  are  an  LEA'S 
reaponsibilitiea  for  program  involvement? 

(a)  Local  review.  For  each  project 
school,  an  LEA  shall — 

(l](i)  Conduct  an  annual  review  of  the 
effectiveness  of  its  Chapter  1  project  in 
improving  student  performance  as 
measured  by  aggregate  performance  and 
the  desired  outcomes  described  in  the 
LEA'S  application;  and 

(ii)  Make  the  results  of  the  review 
available  to  teachers,  parents  of 
participating  children,  and  other 


appropriate  parties,  including  principals 
of  schools  attended  by  Chapter  1 
children: 

(2)  Determine  whether  improved 
performance  is  sustained  over  a  period 
of  more  than  12  months  as  required  by 
§  20a38(b)(6)(iv)(q:  and 

(3)  Use  the  results  of  the  review  and 
the  LEA'S  evaluation  under  section  1019 
of  the  Act  in  program  improvement 
efforts  required  by  paragraph  (b)  of  this 
section. 

(b)  School  program  improvement  (1) 
Except  as  provided  in  paragraph  (b)(4) 
of  this  section,  an  LEA  shall  implement 
the  requirements  in  paragraph  (b)(2)  of 
this  section  with  respect  to  each  school 
that— 

(i)  Does  not  show  substantial  progress 
toward  meeting  the  desired  outcomes 
described  in  the  LEA's  application;  or 

(ii)(A)  Shows  no  improvement  or  a 
decline  in  aggregate  performance  of 
participating  children  for  a  12-month 
period.  No  improvement  or  a  decline  in 
aggregate  performance  occurs  if 
participating  children,  in  the  aggregate, 
in  the  school  fail  to  make  gains  beyond 
that  which  they  would  be  expected  to 
make  in  the  abtsence  of  the  additional 
help  the  program  provided. 

(B)(/)  Unless  the  conditions  in 
paragraph  (b)(l)(ii)(B)(2)  of  this  section 
exist  the  LEA  is  only  required  to 
determine  the  aggregate  performance  of 
a  school  in  the  instructional  area  that  is 
the  primary  focus  of  the  Chapter  1  LEA 
Program  in  that  school. 

(2)  If  the  Chapter  1  LEA  Program  in 
that  school  addiresses  two  or  more 
instructional  areas  with  relatively  equal 
emphasis,  the  LEA  shall  determine 
aggregate  performance  in  each  area. 

(2)  For  each  school  identified  under 
paragraph  (b)(1)  of  this  section,  the  LEA 
shall  develop  and  implement  in 
coordination  with  the  school,  a  plan  for 
program  improviement  that — 

(i)  Describes  how  the  LEA  will 
identify  and  modify  Chapter  1  programs 
for  each  school  and  its  participating 
children  under  this  section: 

(ii)  Incorporates  those  program 
changes  that  have  the  greatest 
likelihood  of  improving  the  performance 
of  educationally  deprived  children, 
including — 

(A)  A  description  of  educational 
strategies  designed  to  achieve  the  LEA's 
desired  outcomes  or  otherwise  to 
improve  the  performance  and  meet  the 
needs  of  participating  children: 

(B)  A  description  of  the  resources,  and 
how  those  resources  will  be  applied,  to 
carry  out  the  strategies  selected, 
including,  as  appropriate — 

(1)  Qualified  personnel; 
[2]  Inservice  training; 
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[3]  Curriculum  materials; 

[4]  Equipment; 

(5)  Physical  facilities: 

(5)  Technical  assistance: 

(7)  Alternative  curriculum  that  has 
shown  promise  in  similar  schools; 

{S\  Improving  coordination  between 
the  Chapter  1  LEA  Program  and  the 
regular  school  program: 

(P)  Evaluation  ofparental 
involvement; 

[lCt\  Appropriate  inservice  training  for 
Chapter  1  staff  and  other  staff  who 
teach  participating  children:  and 

{11)  Other  measures  selected  by  the 
LEA. 

(3)  The  LEA  shaU— 

(i)  Submit  the  plan  to  the  local  school 
board  and  the  SEA:  and 

(ii)  Make  the  plan  available  to  parents 
of  participating  children  in  the  school. 

(4)  The  LEA  is  not  required  to — 

(i)  Develop  a  school  improvement  plan 
for  a  school  that  served  10  or  fewer 
children  for  the  entire  school  year;  or 

(ii)  Complete  and  implement  a  school 
improvement  plan  under  development  if 
data  become  available  during  plan 
development  or  prior  to  plan 
implementation  that  demonstrate  that 
there  has  been  a  gain  in  aggregate 
performance  and  that  substantial 
progress  has  been  made  toward  meeting 
the  desired  outcomes. 

(5)(i)  The  LEA  shall  develop  a  timeline 
for  implementation  of  each  school's 
plan,  taking  into  consideration  the 
degree  of  change  needed,  the  nature  of 
the  changes,  and  other  relevant  factors. 

(ii)(A)  The  plan  must  be  fully 
implemented  as  soon  as  possible  but  no 
later  than  the  beginning  of  the  second 
school  year  after  the  school  year  during 
which  the  school  did  not  show 
substantial  progress  toward  meeting  the 
LEA's  desired  outcomes  or  showed  no 
improvement  or  a  decline  in  aggregate 
performance  of  participating  children. 

(B)  If  full  implementation  of  the  plan 
requires  the  maximum  time  allowed 
under  paragraph  (b)(5)(ii)(A)  of  this 
section,  the  LEA  shall  implement 
portions  of  the  plan  as  soon  as  possible 

Example:  An  LEA  determines  that  a  school, 
during  the  1988-89  school  year,  hag  shown  a 
decline  in  aggregate  performance.  The  LEA 
must  develop  and  fully  implement  a  school 
improvement  plan  in  that  school  as  soon  as 
possible  but  not  later  than  September  1990. 
For  example,  if  the  necessary  changes  can  tte 
accomplished  quickly,  such  as  purchasing 
readily  available  materials  or  equipment,  the 
LEA  would  be  able  to  implement  its  plan  by 
September  1989.  On  the  other  hand,  if  the 
needed  changes  require  a  complete  redesign 
of  the  LEA's  project,  the  \£\  might  not  be 
able  to  implement  the  plan  fully  before 
September  1990.  In  this  case,  the  LEA  must 
implement  portions  of  the  plan  as  soon  as 
possible.  For  example,  the  LEA  develops  and 


implements  a  staff  training  program  during 
the  1989-80  school  year  in  preparation  for  full 
implementation  of  the  plan  in  September 
1990. 

(6)(i)  If.  after  the  LEA's  plan  has  been 
in  effect  for  one  full  school  year,  the 
school  is  still  identified  as  needing 
improvement  under  paragraph  (b)(1)  of 
this  section,  the  LEA  shall,  with  the 
SEA.  develop  and  implement  a  joint 
plan  for  program  improvement  in  the 
school. 

(ii)  The  joint  plan  must— 

(A)  Be  developed  and  implemented  in 
consultation  with  school  staff  and 
parents  of  participating  children;  and 

(6)  Be  approved  by  both  the  SEA  and 
LEA  before  the  plan  may  be 
implemented. 

(iii)(A)  The  joint  plan  must  be  fully 
implemented  as  soon  as  possible  but  no 
later  than  the  beginning  of  the  second 
school  year  after  the  full  school  year 
during  which  the  LEA's  plan  under 
paragraph  (b)(2)-(5)  of  this  section  was 
in  effect. 

(B)  If  full  implementation  of  the  joint 
plan  requires  the  maximum  time 
allowed  under  paragraph  (b)(6)(iii)(A)  of 
this  section,  the  SEA  and  LEA  shall 
implement  portions  of  the  plan  as  soon 
as  possible. 

(iv)  If  the  SEA  finds  that,  after  the 
joint  plan  has  been  in  effect  for  one  full 
school  year,  a  school  continues  to  need 
improvement  under  paragraph  (b)(1)  of 
this  section,  the  SEA,  with  the  LEA, 
shall— 

(A)  Review  the  plan; 

(B)  Make  revisions  that  are  designed 
to  improve  performance;  and 

(C)  Continue  to  review  and  revise  the 
joint  plan  each  consecutive  year  until 
improved  performance  is  sustained  over 
a  period  of  more  than  12  months. 

(v)  Nothing  in  this  section  or  9  200.37 
shall  be  construed  to  give  the  SEA  any 
authority  concerning  the  educational 
program  of  an  LEA  that  does  not 
otherwise  exist  under  State  law. 

Example:  Both  the  LEA  and  SEA  should 
follow  the  progress  of  the  LEA's  school 
improvement  plan  during  the  first  full  school 
year  of  implementation.  In  the  example 
following  paragraph  (b)(5)  of  this  section,  if  a 
plan  is  implemented  by  September  1989, 
school  year  1989-90  would  be  the  first  full 
school  year.  If  after  one  full  year  of 
implementation  (school  year  1989-90).  the 
LEA  determines  that  the  school  still  has  not 
improved,  the  LEA  must  develop  and  fully 
implement  a  joint  program  improvement  plan 
with  the  SEA  before  the  beginning  of  the 
second  school  year  following  the  full  school 
year  the  LEA's  plan  was  in  effect.  Thus,  in 
this  example,  the  joint  plan  would  have  to  be 
developed  and  fully  implemented  by  the 
beginning  of  the  1991-92  school  year.  If  the 
maximum  time  is  needed,  portions  of  the  joint 
plan  must  be  implemented  as  soon  as 


possible.  For  example,  if  full  implementation 
cannot  be  accomplished  until  the  l>eginning 
of  the  1991-02  school  year,  the  LEA  might  be 
required  to  implement  a  staff  training 
program  during  the  1990-01  school  year  in 
preparation  for  full  implementation  of  the 
joint  plan  in  school  year  1991-92. 

For  an  L£A  that  is  unable  to  implement 
fully  the  school  improvement  plan  until 
Sepfembr  1990,  school  year  1990-91  would  be 
the  first  full  school  year,  if  after  one  full  year 
of  implementation  (school  year  1990-91).  the 
LEA  determines  that  the  school  still  has  not 
improved,  the  LEA  must  develop  and  fully 
implement  a  joint  program  improvement  plan 
with  the  SEA  before  the  beginning  of  the 
second  school  year  following  the  full  school 
year  the  LEA's  plan  was  in  effect.  Thus  in 
this  example,  the  joint  plan  would  have  to  l>e 
developed  and  fully  implemented  by  the 
l>eginnlng  of  the  1992-03  school  year.  If  the 
maximum  time  is  needed,  portions  of  the  joint 
plan  must  be  implemented  as  soon  as 
possible.  For  example,  if  full  implementation 
cannot  be  accomplished  unit!  the  beginning 
of  the  1992-93  school  year,  the  LEA  tr.ijjhl  be 
required  to  implement  a  staff  training 
program  during  the  1991-02  school  year  in 
preparation  for  full  implementation  of  the 
joint  plan  in  school  year  1992-93. 

(c)  Local  conditions.  (1)  The  LEA  and 
the  SEA.  in  performing  their 
responsibilities  under  this  section,  shall 
take  into  consideration — 

(i)  The  mobility  of  the  student 
population; 

(ii)  The  extent  of  educational 
deprivation  among  participating 
children  that  may  negatively  affect 
improvement  efforts; 

(iii)  The  difficulties  involved  in 
dealing  with  older  children  in  Chapter  1 
programs  in  secondary  schools; 

(iv)  Whether  indicators  other  than 
improved  achievement  demonstrate  the 
positive  effects  on  participating  children 
of  Chapter  1  activities;  and 

(v)  Whether  a  change  in  the  review 
cycle  under  section  1019  of  the  Act  or 
paragraph  (a)(1)  of  this  section  or  in  the 
measurement  instrument  used  or  other 
measure-related  phenomena  has 
rendered  results  invalid  or  unreliable  for 
a  particular  year. 

(2)  The  local  conditions  in  paragraph 
(cj(l)  of  this  section  may  be  considered, 
as  appropriate,  at  any  point  in  the 
program  improvement  process,  including 
the  following: 

(i)  Determining  the  extent  of  services 
needed  to  meet  desired  outcomes  in  the 
LEA's  application. 

(ii)  Allocating  resources  to  schools. 

(iii)  Determining  how  substantial 
progress  toward  meeting  desired 
outcomes  will  be  measured. 

(iv)  Identifying  a  school  in  need  of 
program  improvement  under  paragraph 
(b)(1)  of  this  section. 
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(v)  Identifying  a  school  that  continues 
to  need  program  improvement  under 
paragraph  (bKO)  of  this  section. 

(d)  Student  program  improvement.  On 
the  basis  of  the  evahiation  under  section 
1019  of  the  Act  and  local  reviews  under 
paragraph  (a)  of  this  section,  an  LEA 
shall— 

(1)  Identify  all  students  who  have 
been  served  for  a  school  year  and — 

(i)  Have  not  shown  substantial 
progress  toward  meeting  the  desired 
outcomes  established  for  participating 
children  under  |  200.20(a)(4);  or 

(ii)  Whose  performance  show  no 
improvement  or  a  decline: 

(2)  Consider  modifications  in  the 
LEA'S  Chapter  1  project  to  serve  those 
students  better 

(3)  Conduct  a  thorough  assessment  of 
the  educational  needs  of  children  who 
remain  in  the  LEA's  Chapter  1  project 
after  two  consecutive  years  of 
participation  and — 

(i)  Have  not  shown  substantia] 
progress  toward  meeting  the  desired 
outcomes  established  for  participating 
children  under  S  200.20(a)(4);  or 

(ii)  Whose  performance  shows  no 
improvement  or  a  decline;  and 

(4)  If  appropriate,  use  the  results  of 
that  needs  assessment  to  modify  the 
Chapter  1  project  to  meet  the  children's 
needs. 

(e)  Private  school  children.  Program 
improvement  and  student  improvement 
activities  under  this  section  must 
include  participating  children  in  private 
schools  in  accordance  with  section  1017 
of  the  Act. 

(0  Effective  date.  An  LEA  shall  begin 
identifying  schools  and  students  in  need 
of  program  improvement  based  on 
information  gathered  before  or  during 
the  1988-89  school  year. 

(g)  Technical  assistance  centers.  In 
carrying  out  the  program  improvement 
and  student  improvement  activities 
imder  this  section,  an  LEA  and  SEA 
shall  utilize  the  resources  of  the  regional 
technical  assistance  centers  and 
appropriate  regional  rural  assistance 
programs  established  under  section  1456 
of  the  Act  to  the  full  extent  those 
resources  are  available. 

(Authority:  20  U.S.C  2731) 

S200.39    How  many  parsomwl  b«  assigned 
non-CtMpter  1  duHea? 

(a)  An  LEA  may  assign  public  school 
personnel  paid  entirely  with  funds 
available  under  this  part  to  Hmited 
supervisory  duties  that  may  provide 
some  benefit  to  children  not 
participating  in  the  Chapter  1  project 
if— 

(1)  Similary  situated  personnel  at  the 
same  school  site,  who  are  not  paid  with 


funds  available  under  this  part,  are 
assigned  these  duties;  and 

(2)  The  time  spent  by  Chapter  1 
personnel  on  these  duties  does  not 
exceed  the  least  of  the  following: 

(i)  The  proportioa  of  total  woric  time 
that  similary  situated  non-Chapter  1 
personnel  at  the  same  school  site  spend 
performing  these  duties. 

(ii)  One  period  per  day. 

(iii)  Sixty  minutes  per  day. 

(b)  The  amount  of  time  referred  to  in 
paragraph  (a)(2)  of  this  section  may  be 
calculated  on  a  daily,  weekly,  monthly, 
or  annual  basis. 

(c)  The  duties  in  paragraph  (a)  of  this 
section  need  not  be  limited  to  classroom 
instruction  and  may  include,  but  are  not 
limited  to,  the  foOowing: 

(1)  Supervision  of  halls,  playgrounds, 
lunchrooms,  study  halls,  bus  loading  and 
unloading,  and  homerooms. 

(2)  Participation  as  a  member  of  a 
school  or  district  curriculum  committee. 

(3)  Participation  in  the  selection  of 
regular  curriculum  materials  and 
supplies. 

(Authority:  20  U&C  2853(8}) 

Subpart  E— VMiat  Ftocal  Raquircfnents 
Apply  to  the  Chaptar  1  LEA  Program? 

920040    WhatlatlMproMbttionaeainst 
using  furtds  undar  tMs  part  to  provkto 


An  LEA  may  use  funds  available 
under  this  part  only  for  projects  that  are 
designed  and  implemented  to  meet  the 
special  educational  needs  of 
educationally  deprived  children  who 
are — 

(a)  Identified  and  selected  in 
accordance  with  8  200.31;  and 

(b)  Included  in  the  LEA's  application 
that  has  been  approved  by  the  SEA. 

(Authority:  20  \iS.C  2721(a).  2722(b).  2724) 

S  200.41    What  malnlananca  of  effort 
reQuiramafita  apply  to  ttils  pi  ogiam? 

(a)  (1)  Basic  standard.  Except  as 
provided  in  §  200.4Z  and  LEA  may 
receive  its  full  allocation  of  funds  under 
this  part  if  the  SEA  flnds  that  either  the 
combined  fiscal  e^ort  per  student  or  the 
aggregate  expenditures  of  State  and 
local  funds  with  respect  to  the  provision 
of  free  public  eduction  in  the  LEA  for  the 
preceding  fiscal  year  was  not  iesss  than 
90  percent  of  the  combined  fiscal  effort 
per  student  or  the  aggregate 
expenditures  for  the  second  preceding 
fiscal  year. 

(2)  Meaning  of  "preceding  fiscal 
year. "  For  purposes  of  determining 
maintenance  of  effort  the  "proceding 
fiscal  year"  is  the  Federal  Hscal  year  or 
the  12-month  fiscal  period  most 
commonly  used  in  a  State  for  official 
reporting  purposes  prior  to  the  beginning 


of  the  Federal  fiscal  year  in  which  funds 
are  available. 

Example:  For  funds  first  made  available  on 
luly  1, 1969,  if  a  State  is  using  die  Federal 
fiscal  year,  die  "preceding  fiscal  year^  is 
Federal  fiscal  year  19B8  (whidi  began  on 
Octol>er  1. 1W7)  and  the  "aecond  preceding 
fiscal  year"  is  Federal  fiscal  year  1887  (which 
began  on  October  1,  IflSS).  If  a  State  is  anng 
a  fiscal  year  that  begios  on  July  1. 1989,  tlie 
"preceding  fiscal  year"  is  the  12-auuith  period 
ending  on  June  3a  1088  and  the  "aecoBd 
preceding  fiscal  year"  is  the  period  ending  on 
June  30, 1987. 

(3)  Expenditures — (i)  To  be 
considered.  In  determining  an  LEA's 
compliance  with  the  maintenance  of 
effort  requirement,  the  SEA  shall 
consider  the  LEA's  expenditures  fi'om 
State  and  local  funds  for  free  public 
education.  These  include  expenditures 
for  administration,  instruction, 
attendance,  health  services,  pupil 
transportation,  plant  operation  and 
maintenance,  fixed  chaiges.  and  net 
expenditures  to  cover  deficits  for  food 
services  and  student  body  activities. 

(ii)  Not  to  be  considered.  The  SEA 
shall  not  consider  the  following 
expenditures  in  determining  an  LEA's 
compliance  with  the  maintenance  of 
effort  requirement: 

(A)  Any  expenditures  for  community 
services,  capital  outlay,  or  debt  service. 

(B)  Any  expenditures  made  from 
fimds  provided  tmder  Chapter  1  and 
Chapter  2  of  Title  I  of  the  Act  or  Chapter 
1  and  Chapter  2  of  the  ECIA. 

(b)  Failure  to  maintain  effort  (1)  If  an 
LEA  fails  to  maintain  effort  and  a 
waiver  under  S  200.42  is  not  granted,  the 
SEA  shall  reduce  the  LEA's  allocation  of 
funds  imder  this  part  in  the  exact 
proportion  by  which  the  LEA  fails  to 
meet  90  percent  of  both  the  combined 
fiscal  effort  per  student  and  aggregate 
expenditures  (using  the  measure  most 
favorable  to  the  LEA)  for  the  second 
preceding  fiscal  year. 

(2)  In  detemining  maintenance  of 
effort  for  the  fiscal  year  immediat^y 
following  the  fiscal  year  in  which  the 
LEA  failed  to  maintain  effort,  the  SEA 
shall  consider  the  LEA's  fiscal  effort  for 
the  second  preceding  fiscal  year  to  be 
no  less  than  90  percent  of  the  combined 
fiscal  effort  per  student  or  aggregate 
expenditures  (using  the  measure  most 
favorable  to  the  LEA)  for  the  third 
preceding  fiscal  year. 

Example:  In  Federal  fiscal  year  1990,  an 
LEA  fails  to  maintain  effort  because  its  fiscal 
effort  in  the  preceding  fiscal  year  (1968)  is 
less  than  90  percent  of  its  fiscal  effort  in  the 
second  preceding  fiscal  year  (1987).  In 
assessing  whether  the  LEA  maintained  effort 
during  the  next  fiscal  year  (1991),  the  SEA 
may  consider  the  LEA's  expenditures  for  the 
second  preceding  fiscal  year  (1988]  (the  year 
that  caused  the  LEA's  failure  to  maintain 
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effort)  to  Im  no  less  than  90  percent  of  the 
LEA's  expenditures  in  the  prior  fiscal  year 
(1967). 

(Authority:  20  U.S.C  2728(a)(1),  (2)) 

9  200.42    Under  wftat  drcumslancea  may 
an  SEA  walva  tha  iwalntananca  of  affort 
psQulfaniant? 

(a)  (1)  An  SEA  may  waive,  for  one 
fiscal  year  only,  the  maintenance  of 
effort  requirement  in  9  200.41  if  the  SEA 
determines  that  a  waiver  would  be 
equitable  due  to  exceptional  or 
uncontrollable  ciromistances.  These 
circumstances  include  but  are  not 
limited  to  the  following: 

(i)  A  natural  disaster. 

(ii)  A  preciptious  and  unforeseen 
decline  in  the  financial  resources  of  the 
LEA. 

(2)  An  SEA  may  not  consider  tax 
initiatives  or  referenda  to  be  exceptional 
or  imcontrollable  circumstances. 

(b)  (1)  If  the  SEA  grants  a  waiver 
under  paragraph  (a)  of  this  section,  the 
SEA  shall  not  reduce  the  amount  of 
funds  available  under  this  part  the  LEA 
is  otherwise  entitled  to  receive. 

(2)  In  determining  maintenance  of 
effort  for  the  fiscal  year  immediately 
following  the  fiscal  year  for  which  the 
waiver  was  granted,  the  SEA  shall 
consider  the  LEA's  fiscal  effort  for  the 
second  preceding  fiscal  year  to  be  no 
less  than  90  percent  of  the  combined 
fiscal  effort  per  student  or  aggregate 
expenditures  (using  the  measure  most 
favorable  to  the  L^)  for  the  third 
preceding  fiscal  year. 

Example:  In  Federal  fiscal  year  1990,  and 
LEA  secnires  a  waiver  because  its  fiscal  effort 
in  the  preceding  year  (1988)  is  less  than  90 
percent  of  its  fiscal  effort  in  the  second 
preceding  fiscal  year  (1987)  due  to 
exceptional  or  uncontrollable  circimistances. 
In  assessing  whether  the  LEA  maintained 
effort  during  the  next  fiscal  year  (1991),  the 
SEA  may  consider  the  LEA's  expenditures  for 
the  second  preceding  fiscal  year  (1988]  (the 
year  for  which  the  LEA  needed  a  waiver)  to 
be  no  less  than  90  percent  of  the  LEA's 
expenditures  in  the  prior  fiscal  year  (1987). 

(Authority:  20  U.S.C.  2728(a)(3)) 

9200.43    What  comparability  of  aarvicas 
raQuiramanta  apply  to  ttiis  program? 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  and  9  200.45,  an  LEA 
may  receive  funds  under  this  part  only 
if,  on  a  districtwide  or  grade  span 
basis, — 

(1)  The  LEA  uses  State  and  local 
funds  to  provide  services  in  project 
areas  that,  taken  as  a  whole,  are  at  least 
comparable  to  services  being  provided 
in  school,attendance  areas  that  are  not 
receiving  funds  under  this  part;  or 

(2)  In  the  event  the  LEA  selects  all  its 
school  attendance  areas  as  project 
areas,  the  LEA  uses  State  and  local 


funds  to  provide  services  that,  taken  as 
a  whole,  are  substantially  comparable  in 
each  project  area. 

(b)  An  LEA  with  not  more  than  one 
school  attendance  area  for  each  grade 
span  is  not  required  to  meet  the 
comparability  requirements  in 
paragraph  (a)  of  this  section. 

(c)(1)  An  LEA  shall  be  considered  to 
have  met  the  comparability 
requirements  in  paragraph  (a)  of  this 
section  if  it  either — 

(i)  Files  with  the  SEA  a  written 
assurance  that  it  has  established  and 
implemented — 

(A)  A  districtwide  salary  schedule; 

(B)  A  policy  to  ensure  equivalence 
among  schools  in  teachers, 
administrators,  and  auxiliary  personnel: 
and 

(C)  A  policy  to  ensure  equivalence 
among  schools  in  the  provision  of 
curriculum  materials  and  instructional 
supplies;  or 

(ii)  Establishes  and  implements  other 
measures  for  determining  compliance 
such  as  the  following: 

(A)  Compares  the  average  number  of 
students  per  instructional  staff  in  each 
project  school  with  the  average  number 
of  students  per  instructional  staff  in 
schools  not  participating  in  programs 
under  this  part.  A  project  school  is 
comparable  if  its  average  does  not 
exceed  110  percent  of  the  average  of 
schools  not  participating  in  programs 
under  this  part. 

(B)  Compares  the  average 
instructional  staff  salary  expenditure 
per  student  in  each  project  school  with 
the  average  instructional  staff  salary 
expenditure  per  student  in  schools  not 
participating  in  programs  under  this 
part.  A  project  school  is  comparable  if 
its  average  is  at  least  90  percent  of  the 
average  of  schools  not  participating  in 
programs  under  this  part. 

(2)  In  determining  compliance  with 
paragraph  (a)  of  this  section,  and  LEA 
does  not  need  to  consider  unpredictable 
changes  in  student  enrollment  or 
personnel  assignments  that  occur  after 
the  beginning  of  a  school  year. 

(d)(1)  An  LEA  shall  develop  written 
procedures  to  ensure  compliance  with 
paragraph  (a)  of  this  section. 

(2)  The  written  procedures  must 
include  a  process  for  demonstrating  that 
State  and  local  funds  are  used  to 
provide  services  in  project  areas  that 
are  at  least  comparable  to  the  services 
provided  with  State  and  local  funds  in 
school  attendance  areas  that  are  not 
receiving  services  with  funds  under  this 
part. 

(e)  An  LEA  shall  maintain  annual 
records  documenting  compliance  wi:h 
paragraph  (a)  of  this  section. 


(f)(1)  The  SEA  shall  monitor  each 
LEA's  compliance  with  the 
comparability  requirements. 

(2)  ff  an  LEA  is  found  not  to  be  in 
compliance  with  the  comparability 
requirements,  the  amount  to  be  withheld 
or  repaid  is  the  amount  or  percentage  by 
which  the  LEA  failed  to  comply  with  the 
measures  e«taLiished  under  paragraph 
(c)  of  this  section. 

(Authority:  20  U.S.C.  2728(c).  |d)) 

9200.44  What  suppiamant,  not  supplant 
raouiramcnt  appKas  to  this  prograniT 

(a)  Except  as  provided  in 

9  200.45[a)(l],  and  LEA  may  use  funds 
available  under  this  part  only  to 
supplement  and,  to  the  practicable, 
increase  the  level  of  non-Federal  funds 
that  would,  in  the  absence  of  funds 
under  this  part,  be  made  available  for 
the  education  of  pupils  participating  in 
Chapter  1  projects,  and  in  no  case  may 
funds  available  under  this  part  be  used 
to  supplant  those  non-Federal  funds. 

(b)  To  meet  the  requirement  in 
paragraph  (a)  of  this  section,  an  LEA  is 
not  required  to  provide  services  under 
this  part  through  use  of  a  particular 
instructional  method  or  in  a  particular 
instructional  setting. 

(Authority:  20  U.S.C.  272«(b).  (d)) 

9200.45  How  may  an  LEA  axduda  special 
State  and  local  funds  front  comparability 
and  suppiemsnt,  not  suppiani 
determinations? 

(a)  General  ruh.  (1)  For  the  purpose  of 
determining  compliance  with  the 
comparability  requirements  in  9  200.43 
and  the  supplement,  not  supplant 
requirement  in  §  290.44.  an  LEA  may 
exclude  State  and  local  funds  spent  in 
carrying  out  the  following  t>-pes  of 
programs: 

(i)  Special  State  programs  designed  to 
meet  the  educational  needs  of 
educationally  deprived  children, 
including  compensatory  education  for 
educationally  deprived  children,  that  the 
Secretary  has  determined  in  advance 
under  paragraph  (b)  of  this  section  meet 
the  requirements  in  section  1018 
(d)(1)(B)  of  the  Act. 

(ii)  Special  local  programs  designed  to 
meet  in  the  educational  needs  of 
educationally  deprived  children, 
including  compensatory  education  for 
educationally  deprived  children,  that  the 
SEA  has  determined  in  advance  under 
paragraph  (c)  of  this  section  meet  (he 
requirements  in  section  1018(d)(1)(B)  of 
the  Act. 

(2)  For  the  puspose  of  determining 
compliance  with  the  comparability 
requirements  in  9  200.43  only,  an  LEA 
may  also  exclude  State  and  local  funds 
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spent  in  carrying  out  the  following  types 
of  programs: 

(i)  Bilingual  education  for  children  of 
limited  Ei^lish  proficiency. 

(ii)  Special  education  for  handicapped 
children. 

(iii)  State  phase-in  programs  that  the 
Secretary  has  determined  in  advance 
under  paragraph  (b)  of  this  section  meet 
the  requirements  in  section  l(n8(d)(2)(B) 
of  the  Act. 

(b)  Secretarial  determination 
regarding  State  programs.  (1)  In  order 
for  an  LEA  to  exclude  State  and  local 
funds  spent  on  State  programs  under 
paragraphs  (a)(l)(i)  and  (2)(iii)  of  this 
section,  an  SEA  shall  request  the 
Secretary  to  make  an  advance 
determination  of  whether — 

(i)  A  special  State  program  under 
paragraph  (a)(l](i)  of  this  section  meets 
the  requirements  in  section  1018(d)(1)(B) 
of  the  Act;  or 

(ii)  A  state  phase-in  program  under 
paragraph  (a)(2)(iii)  of  this  section  meets 
the  requirements  in  section  1018(d)(2)(B) 
of  the  Act. 

(2)  Before  making  a  determination,  the 
Secretary  requires  the  SEA  to  submit 
copies  of  the  State  law  and 
implementing  rules,  regulations,  orders, 
guidelines,  and  interpretations  that  the 
Secretary  may  need  to  make  the 
determination. 

(3)  The  Secretary  makes  the 
determination  in  writing  and  includes 
the  reasons  for  the  determination. 

(4)  If  there  is  any  material  change  in 
the  pertinent  State  law  affecting  the 
program,  the  SEA  shall  submit  those 
changes  to  the  Secretary. 

(c)  SEA  determination  regarding  local 
programs.  (1)  In  order  for  an  LEA  to 
exclude  State  and  local  funds  spent  on  a 
special  local  program  under  paragraph 
(a)[l)(ii)  of  this  section,  the  l£A  shall 
request  the  SEA  to  make  an  advance 
determination  of  whether  that  program 
meets  the  requirements  in  section 
1018(dHl){B)oftheAct 

(2)  Before  making  a  determination,  the 
SEA  shall  require  the  LEA  to  submit 
copies  of  the  local  law  and 
implementing  rules,  regulations, 
guidelines,  and  interpretations  that  the 
SEA  may  need  to  make  the 
determination. 

(3)  The  SEA  shall  make  the 
determination  in  writing  and  include  the 
reasons  for  its  determination. 

(4)  If  there  is  any  material  change  in 
the  pertinent  local  requirements 
affecting  the  program,  the  LEA  shall 
submit  Oiose  changes  to  the  SEA. 

(Authority:  20  U.S.C.  2728  (b),  (c),  (d)) 


9200L46    WhattottMiMUdmumamotinlof 
fund*  an  LEA  may  carry  over? 

(a)  Limitation  on  carryover.  The 
amount  of  funds  allocated  to  an  LEA 
under  fifi  200JZ2-200.25  that  remains 
available  for  obligation  for  one 
additional  year  under  section  412(b)  of 
GEPA  is  limited  to— 

(1)  No  more  than  25  percent  of  the 
funds  allocated  to  the  LEA  from  the 
Federal  fiscal  year  1989  appropriation 
(allocated  to  the  LEA  for  the  period  July 
1, 1989-September  3a  1990);  and 

(2)  No  more  than  15  percent  of  the 
funds  allocated  to  the  LEA  from  the 
Federal  Tiscal  year  1990  appropriation 
(allocated  to  the  LEA  for  the  period  July 
1, 19gO-September  30, 1991)  and  each 
subsequent  year's  appropriation. 

(b)  Exceptions.  (1)  The  percentage 
limitations  in  paragraph  (a)  of  this 
section  do  not  apply  to  an  LEA  that 
receives  less  than  $50,000  under 

SS  200.22-200.25  for  any  Hscal  year.  . 

(2)  An  SEA  may  grant  an  LEA  a 
waiver  of  the  percentage  limitations  in 
paragraph  (a)  of  this  section  if — 

(i)  The  SEA  determines,  on  a  one-time 
basis,  that  the  LEA's  request  for  the 
waiver  is  reasonable  and  necessary;  or 

(ii)  A  supplemental  Chapter  1 
appropriation  becomes  available  for 
obligation  in  any  fiscal  year. 

(Authority:  20  U.S.C.  2832(b).  1225(b)) 

§200.47    WhalialtwproMbWonagalnat 
cofwidaring  paynwnts  undw  ttiis  part  hi 
dattrmining  Stat*  aid? 

A  State  may  not  take  into 
consideration  payments  under  this  part 
in  determining — 

(a)  The  eligibility  of  an  LEA  for  State 
aid;  or 

(b)  The  amount  of  State  aid  to  be  paid 
to  an  LEA  for  free  pubUc  education. 

(Authority:  20  U.S.C.  2854) 
§§200.48-200.49    IRaaarvd] 

Subpart  F— Wliat  Requirements 
Govern  Participation  In  tiM  Ctiapter  1 
LEA  Program  of  Educationally 
Deprived  Children  in  Private  Schools? 

General 

§200.50    What  ara  an  LEA'S 
raapoiialbilitiaa  for  provtdina  Ctiaplor  1 
sarvtcaa  to  chlldran  in  privata  actwola? 

(a)  (1)  An  LEA  shall  provide  to 
educationally  deprived  children,  who 
reside  in  a  project  area  of  the  LEA  and 
who  are  enrolled  in  private  elementary 
and  secondary  schools,  special 
educational  services  and  arrangements 
as  will  ensure  those  children's 
participation  on  an  equitable  basis  in 
accordance  with  the  requirements  in 
S9  200.50  through  200.55  and  section 
1017  of  the  Act 


(2)  The  LEA  shall  provide  the 
opportunity  to  participate  in  a  manner 
that  is  consistent  with  the  number  and 
special  educational  needs  of  the 
educationally  deprived  children  in 
private  schools. 

(3)  The  LEA  shall  exercise 
administrative  direction  and  control 
over  funds  and  property  made  available 
under  this  part  iha\  benefit 
educationally  deprived  children  in 
private  schools. 

(4)  (i)  Services  to  children  enrolled  in 
private  schools  must  be  provided  by 
employees  of  a  public  agency  or  through 
contract  by  the  public  agency  with  a 
person,  an  association,  agency,  or 
corporation  who  or  which,  in  the 
provision  of  those  services,  is 
independent  of  the  private  school  and  of 
any  religious  organization. 

(ii)  This  employment  or  contract  must 
be  under  the  control  and  supervision  of 
the  public  agency. 

(b)  (1)  If  an  LEA  allegedly  fails  to 
provide  for  the  equitable  participation  of 
children  in  private  schools,  a  parent, 
teacher,  or  other  concerned  individual 
or  organization  may  file  a  complaint 
with  the  Secretary. 

(2)  For  the  purpose  of  this  section,  a 
complaint  is  a  signed,  written  statement, 
including  documentary  evidence, 
alleging  that  an  LEA  has  failed  to  nteet 
its  obligation  under  section  1017(a)  of 
the  Act  to  provide  equitable  services  to 
children  enrolled  in  private  schools. 

(3)  The  Secretary  investigates  a 
complaint  and  issues  a  letter  of  finding 
within  120  days  after  receipt  of  the 
complaint 

(Authority:  20  U.S.C.  2727  (a),  (b)) 

§200.51    What  ara  the  raqutrainanta  for 
consultation  with  privalo  school  offidaia? 

(a)  An  LEA  shall  consult  with 
appropriate  private  school  officials — 

(1)  During  all  phases  of  the  design  and 
development  of  the  LEA's  Chapter  1 
project  including  consideration  of — 

(i)  Which  children  will  receive 
services; 

(ii)  How  the  children's  needs  will  be 
identified; 

(iii)  What  services  will  be  offered; 

(iv)  How  and  where  the  services  will 
be  provided;  and 

(v)  How  the  project  will  be  evaluated: 
and 

(2)  Before  the  LEA  makes  any 
decision  that  affects  the  opportunities  of 
eligible  private  school  children  to 
participate  in  the  LEA's  Chapter  1 
project 

(b)  The  LEA  shall  give  private  school 
officials  a  genuine  opportunity  to 
express  their  views  regarding  each 
matter  subject  to  the  consultation         _ 
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requirement  in  paragraph  (a)  of  this 
section. 

(Authority:  20  V&C  2727(a)) 


§200.52    WhatfadoradoeaanLEAuaain 
datennlning  equltabla  paitlclpetlen? 

(a)  Equal  expenditures.  (1) 
Expenditures  of  funds  made  available 
under  this  part  fat  educational  services 
and  arrangements  for  educationally 
deprived  children  in  private  schools 
must  be  equal  (taking  into  account  the 
number  of  children  to  be  served  and  the 
special  education  needs  of  such 
children)  to  expenditures  of  funds  made 
available  under  this  part  for  children 
enrolled  in  the  public  schools  of  the 
LEA. 

(2)  Before  determining  equal 
expenditures  under  paragraph  (a)(1)  of 
this  section,  an  I£A  shall  pay  for 
reasonable  and  necessary 
administrative  costs  of  providing 
services  to  public  and  private  sdiool 
children,  including  special  capital 
expenses  defined  in  §  200.S7(a)(2).  bom 
the  LEA's  whole  allocation  of  funds 
under  this  part. 

(b)  Services  on  an  equitable  basis.  (1) 
The  Chapter  1  services  that  an  LEA 
provides  for  educationally  deprived 
children  in  private  schools  must  be 
equitable  (in  relation  to  the  services 
provided  to  public  school  children)  and 
must  be  of  sufficient  size,  scope,  and 
quality  to  give  reasonable  promise  of 
substantial  progress  toward  meeting  the 
special  educational  needs  of  the  private 
school  children  to  be  served. 

(2)  Services  are  equitable  if  the  LEA — 

(i)  Assesses,  addresses,  and  evaluates 
the  specific  needs  and  educational 
progress  of  eligible  private  school 
children  on  the  same  basis  as  public 
school  children; 

(ii)  Provides,  in  the  aggregate, 
approximately  the  same  amount  of 
instructional  time  and  materials  for  each 
private  school  child  as  it  provides  for 
each  public  school  child; 

(iii)  Expends  equal  amounts  on 
ser\ices  for  public  and  private  school 
children  in  accordance  with  paragraph 
(a)  of  this  section;  and 

(iv)  Provides  private  school  children 
with  an  opportunity  to  participate  that  is 
equitable  to  the  opportunity  provided  to 
public  school  children. 

(Authority:  20  U.S.C.  2r27(a)) 

§  200.53    Wliat  ara  tha  raquirementa  to 
enaura  ttiat  funda  do  not  banafit  a  private 
school? 

(a)  An  LEA  shall  use  funds  under  this 
part  to  provide  services  that 
supplement  and  in  no  case  supplant,  the 
level  of  services  that  would,  in  the 
absence  of  Chapter  1  services,  be 


available  to  participating  children  in 
private  schools. 

{b)  An  LEA  shall  use  funds  under  this 
part  to  meet  the  special  educational 
needs  of  participating  children  in  a 
private  school,  but  not  for — 

(1)  The  needs  of  the  private  school;  or 

(2)  The  general  needs  of  children  in 
the  private  school. 

(Authority:  20  U.S.C  2727(a),  2728(b)) 

§  20054    Wlwl  ara  tfia  raqulraiiients 
concanwiQ  aQutpmanl  and  auppSaa  for  Ilia 
Dvnvni  Of  pnvaia  amuui  cnaoranr 

(a)  To  meet  the  requirements  of 
section  1017  of  the  Act  a  public  agency 
must  keep  title  to  and  exercise 
continuing  administrative  control  of  all 
equipment  and  supplies  that  the  LEA 
acquires  with  funds  under  this  part  for 
the  benefit  of  educationally  deprived 
children  in  private  schools. 

(b)  The  public  agency  may  place 
equipment  and  supplies  in  a  private 
school  for  the  period  of  time  needed  for 
the  program. 

(c)  The  public  agency  shall  ensure  that 
the  equipment  or  supplies  placed  in  a 
private  school — 

(1)  Are  used  only  for  Chapter  1 
purposes;  and 

(2)  Can  be  removed  from  the  private 
school  without  remodeling  the  private 
school  facility. 

(d)  The  public  agency  shall  remove 
equipment  or  suppUes  from  a  private 
school  if— 

(1)  The  equipment  or  supplies  are  no 
longer  needed  for  Chapter  1  purposes;  or 

(2)  Removal  is  necessary  to  avoid 
unauthorized  use  of  the  equipment  or 
supplies  for  other  than  Chapter  1 
purposes. 

(e)  For  the  purpose  of  this  section,  the 
term  "public  agency"  includes  the  LEA. 

(Authority:  20  U.S.C  2727(a)) 

§200.55    May  funds  ba  used  for 
construction  of  prtvata  school  facitttias? 

No  funds  under  this  part  may  be  used 
for  repairs,  minor  remodeling,  or 
construction  of  private  school  facilities. 

(Authority:  20  U.S.C.  2727(b)) 

Capital  Expenses 

§  200.56    How  does  a  State  receive  a 
payment  for  capital  axpanaas? 

(a)  From  the  amount  appropriated  for 
capital  expenses  under  section  1017(d) 
of  the  Act,  the  Secretary  pays  a  State  an 
amount  that  bears  the  same  ratio  to  the 
amount  appropriated  as  the  number  of 
private  school  children  in  the  State  who 
were  served  under  Chapter  1  of  the  - 
ECIA  during  the  period  July  1, 1984 
through  June  30, 1985  bears  to  the  total 
number  of  private  school  children 
served  during  that  period  in  all  States. 


(b)  The  Secretary  reallocates  funds 
not  used  by  a  State  for  purposes  of 
S  200.57  among  other  States  on  the  basis 
of  need. 

(Authority:  20  U.S.C.  2727(d]) 

§200.57    HowdoaaanLEAracalvaa 
oavmant  for  caDitai  OHiMnaas? 

(a)  (1)  An  LEA  may  apply  to  the  SEA 
for  a  payment  to  cover  capital  expenses 
that  the  LEA.  in  providing  equitable 
Chapter  1  services  to  eligible  children  in 
private  schools — 

(i)  Has  paid  from  funds  provided 
under  Chapter  1  of  the  ECIA  since  July 
1,1985; 

(ii)  Is  currently  paying  from  funds 
provided  under  this  part;  or 

(iii)  Would  incur  because  of  an 
expected  increase  in  the  number  or 
percentage  of  private  school  children  to 
be  served. 

(2)  "Capital  expenses"  means  only 
expenditures  for  noninstructional  goods 
and  services  that  are  incurred  as  a  result 
of  implementation  of  alternative 
delivery  systems  to  comply  with  the 
requirements  ofAguilar  v.  Felton.  These 
expenditures — 

(i)  Include — 

(A)  The  purchase,  lease,  and 
renovation  of  real  and  personal  property 
(including  but  not  limited  to  mobile 
educational  units  and  leasing  of  rental 
sites  or  space); 

(B)  Insurance  and  maintenance  costs; 

(C)  Transportation;  and 

(D)  Other  comparable  goods  and 
services;  and 

(ii)  Do  not  include  the  purchase  of 
instructional  equipment  such  as 
computers. 

(b)  The  LEA's  application  for 
payments  under  this  section  must 
contain — 

(1)  The  amount  by  fiscal  year,  of 
capital  expenses  paid  from  funds  under 
this  part  and  Chapter  1  of  the  ECIA 
since  July  1, 1985; 

(2)  "The  nature  of  the  capital  expenses; 

(3)  An  assurance  that  the  LEA  will  use 
payments  received  under  th.is  section  in 
accordance  with  §  2(X).58; 

(4)  An  assurance  that  the  LEA  has 
consulted  with  appropriale  private 
school  officials  in  preparation  of  its 
application; 

(5)  If  appropriate,  information 
sufficient  to  support  anticipated 
increases  in  the  number  or  percentage  of 
private  school  children  to  be  ser\'ed;  and 

(6)  Any  other  information  the  SEA 
may  need  to  make  a  determination  of 
need  under  paragraph  (c)  of  this  section. 

(c)  An  SE^\  shall  distribute  funds  it 
receives  under  §  200.56  to  LEAs  that 
apply  on  the  basis  of  need.  In 
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determining  need,  tlie  SEA  sliall 
establish  criteria  such  as  the  following: 

(l)(i)  The  extent  to  which  payments 
under  this  section  would  be  used  by  an 
LEA  to  increase  the  number  of 
percentage  of  private  school  children 
served:  or 

(ii)  The  extent  to  which  an  LEA  is 
providing  Chapter  1  services  to  at  lease 
the  same  number  of  percentage  of 
private  school  children  the  LEA  served 
during  the  period  July  1. 1984  through 
lune  30. 1985. 

(2)  The  degree  to  which  the  quality  of 
services  an  LEA  is  providing  or  would 
provide  to  private  school  children 
equals  or  exceeds  the  quality  of  services 
provided  during  the  period  July  1, 1984 
through  lune  30. 1985. 

(3)  The  percentage  of  funds  the  LEA 
has  paid  for  capital  expenses  in  relation 
to  its  basic  Chapter  1  grant. 

(Authority:  20  U.S.C  2727(d)) 

120088    Now  dOM  an  LEA  us*  peymanta 


(a)  An  LEA  shall  use  payments 
received  under  S  200.57  for  the 
following: 

(1)  To  provide  Chapter  1  services  to 
benefit,  to  the  extent  possible,  the  public 
and  private  school  children  who  were  or 
are  adversely  affected  by  the  LEA's 
expenditures  for  capital  expenses. 

(2)  To  cover  capital  expenses  the  L.EA 
is  incurring  or  will  incur  to  maintain  or 
increase  the  number  of  percentage  of 
private  school  children  being  served. 

(b)  The  LEA  may  not  take  the 
payments  received  under  |  200.57  into 
account  in  meeting  the  requirements  in 
§  200.52. 

(c)  The  LEA  shall  account  separately 
for  payments  receive  under  i  200.57. 

(Authority;  20  U.S.C.  2727  (a),  (d)) 
§200.59    (Rtsarvad) 
Bypass 

S  200.60    What  ganaral  raqulramants 
govam  tha  Imptwwntatton  of  a  byp«M7 

(a)  The  Secretary  implements  a 
bypass  in  accordance  with  the 
procedures  in  34  CFR  76.670  through 
76.677  if— 

(1)  An  LEA  is  prohibited  by  law  horn 
providing  Chapter  1  services  for  private 
school  children  on  an  equitable  basis:  or 

(2)  The  Secretary  determines, 
following  a  complaint  or  an 
investigation,  that  an  LEA  has 
substantially  failed  to  provide  for  the 
participation  on  an  equitable  basis  of 
private  school  children. 

(b)  If  the  Secretary  implements  a 
bypass,  the  Secretary— 

(1)  Waives  the  LEA's  responsibility 
for  providing  Chapter  1  services  for 


private  school  children  and  arranges  to 
provide  the  required  services; 

(2)  Consults  with  appropriate  public 
and  private  school  officials;  and 

(3)  Deducts  the  costs  of  the  services, 
including  any  administrative  costs,  from 
the  appropriate  allocations  of  fiinds 
provided  under  this  part  to  the  affected 
LEA  and  SEA. 

(c)  Pending  the  final  resolution  of  an 
investigation  or  a  complaint  tiiat  could 
result  in  a  bvpass  action,  the  Secretary 
may  withhold  from  the  allocation  of  the 
affected  LEA  or  SEA  the  amount  the 
Secretary  estimates  is  necessary  to  pay 
the  cost  of  the  services  referred  to  in 
paragraph  (b)  of  this  section. 

(Authority:  20  U.S.C  2727(b)) 

H  20081-200.68   [Raaerved] 

Subpert  Q— What  Are  Ottier  Stale 
Reeponaibilltiee  for  ttie  Chapter  1  LEA 


920070  DeaaaStatahaveaulhoiltyte 
isMia  Stat*  ragulationa  tar  tha  CtMptar  1 
LEA  Program? 

(a)(1)  Except  as  provided  in  paragraph 
(b)  of  this  section.  Chapter  1  does  not 
preempt,  prohibit,  or  encourage  State 
rules,  regulations,  or  policies  issued 
pursuant  to  State  law. 

(2)  If  a  State  issues  rules,  regulations, 
or  policies,  they  may  not  be  inconsistent 
with  the  provisions  of  the  following: 

(i)  The  Chapter  1  statute. 

(ii)  The  regulations  in  this  part. 

(iii)  Other  applicable  Federal  statutes 
and  regulations. 

(b)  A  State  may  not  issue  rules, 
regulations,  or  policies  that  limit  LEAs' 
decisions  affecting  funds  received  under 
this  part  regarding — 

(1)  Grade  levels  to  be  served; 

(2)  Basic  skill  areas  to  be  addressed; 

(3)  Instructional  settings,  materials,  or 
teaching  techniques  to  be  used; 

(4)  Instructional  staff  to  be  employed, 
so  long  as  the  staff  meets  State 
certiflcation  and  licensing  requirements 
for  education  persoimel;  or 

(5)  Other  essential  support  services. 

(c)  Nothing  in  paragraph  (b)  of  this 
section  limits  an  SEA's — 

(1)  Responsibility  to  work  jointly  with 
an  L£A  in  suggesting  various  activities 
and  approaches  for  program 
improvement  under  S9  200.37-200.38: 

(2)  Authority  to  review  and  approve 
an  LEA's  application  including 
determining  that  the  activities  in  the 
application  are  supported  by  the  LEA's 
needs  assessment:  or 

(3)  Responsibility  to  ensure  that  an 
LEA  uses  funds  under  this  part  in 
accordance  with  all  applicable 
requirements. 

(d)  The  State  shall  identify  any  State 
rule,  regulation,  or  policy  relating  to  the 


administration  and  operation  of  Chapter 
1  programs  funded  under  this  part, 
including  those  based  on  State 
interpretation  of  any  Federal  law. 
regulation,  or  guideline,  as  a  State- 
imposed  requirement. 

(e)(l)(i)  Except  as  provided  in 
paragraph  (e)(1)  (ii)  and  (iii)  of  this 
section,  if  a  State  issues  major  rules  or 
regulations  relating  to  the 
administration  or  operation  of  programs 
funded  under  this  part,  the  State  shall 
convene  a  State  committee  of 
practitioners  to  review  before  publishing 
any  major  proposed  or  ffnal  rule  or 
regulation. 

(ii)  In  an  emergency  situation  is  which 
a  major  rule  or  regulation  must  be 
issued  within  a  very  limited  time  to 
assist  LEAs  with  the  operation  of 
programs  under  this  part,  the  State — 

(A)  May  issue  the  regulation  without 
consulting  the  committee  of 
practitioners;  but 

(B)  Shall  immediately  thereafter 
convene  the  State  committee  of 
practitioners  to  review  the  emergency 
rule  or  regulation  prior  to  issuance  in 
final  form. 

(iii)  The  State  shall  ensure  that  the 
committee  of  practitioners  reviews  non- 
major  rules  or  regulations  before 
publication. 

(2)  If  a  State  does  not  issue  rules  or 
regulations  relating  to  the 
administration  or  operation  of  programs 
under  this  part  but  issues  policies  that 
the  SEA  and  LEAs  are  required  to 
follow,  the  State  must  comply  with  the 
requirements  in  this  section  for  issuing 
rules  and  regulations. 

(3)(i)  The  committee  of  practitioners 
must  include — 

(A)  Administrators; 

(B)  Teachers; 

(C)  Parents; 

(D)  Members  of  local  boards  of 
education;  and 

(E)  Representatives  of  private  school 
children. 

(ii)  A  majority  of  the  committee  must 
be  representatives  of  LEAs. 

(iii)  Members  of  the  committee  must 
be  knowledgeable  about  the  Chapter  1 
LEA  Program. 

(4)  SEAs  are  encouraged  to  request 
from  appropriate  organizations 
recommendations  for  membership  on 
the  committee. 

(Authority:  20  U.S.C.  2851) 

5  200.71    How  may  Stat*  paraonn*!  pay 
with  funds  avaiiabi*  undar  ttiis  part  b* 
aasignad  to  Stat*  programs? 

(a)  As  provided  in  paragraph  (b)  of 
this  section,  an  SEA  may  used  fimds 
received  under  S  200.72(a)  to  pay  the 
salary  costs  for  any  employee  assigned 


to  programs  funded  under  this  part  and 
special  State  programs  that  meet  the 
requiremenU  of  1 200.45(a)(1)  (i)  and  (2). 

(b)  Except  as  provided  in  paragrapli 
(c)  of  this  section,  salary  costs  are 
allowable  charges  to  funds  received 
under  1 200.72(a)  if  the  following 
conditions  are  met: 

(1)  An  employee's  assignments  are 
related  to  the  SEA's  admkiistrative. 
training,  and  technical  assistance 
responsibilities  under  the  programs. 

(2)  The  SEA  maintains 
contemporaneous  time  distribution 
records  reflecting  the  actual  amount  of 
time  the  employee  spends  on  the 
programs. 

(3)  The  time  distribution  records  are 
signed  by  the  employee's  supervisor. 

(4)  Actual  costs  are  charged  to  the 
programs  on  the  basis  of  the  employee's 
time  distribution  records. 

(c)  If  an  employee  is  assigned 
administrative,  training,  and  technical 
assistance  duties  that  jointly  benefit 
programs  funded  under  this  part  and 
special  State  programs  that  meet  the 
requirements  of  S  200.45  (a)(l)(i)  and 
(a)(2).  costs  may  be  charged  to  die 
programs  on  a  basis  other  than  the  time 
spent  on  each  of  the  programs,  provided 
charges  are  equitably  distributed  among 
funding  sources. 

Example.  An  employee  spends  three  hours 
developing  a  manual  for  L£As  to  use  to 
improve  parent  participation  in  compensatory 
programs  supported  with  funds  under  this 
part  and  under  a  Slate  compensatory 
education  program.  Since  only  one  manual  is 
produced,  the  employee  is  unable  to  divide 
the  actual  time  spent  on  each  program. 
Therefore,  the  LEA  may  prorate  costs,  for 
example,  to  each  program  on  the  basis  of  the 
proportion  of  funds  allocated  for  each  of  the 
programs  benefiting  from  the  manual 

(Authority:  20  U.S.C.  2853(b)) 

{200.72    What  funds  araavaHal)!*  for  an 
SEA  to  carry  out  Its  r*sponsit>Hiti*s? 

(a)  Funds  for  State  administration.  (1) 
Except  for  programs  imder  Part  C  of 
Chapter  1  and  as  provided  in  paragraph 
(a)(2)  of  this  section,  an  SEA  shall  use 
funds  received  under  section  1404(a)  of 
the  Act  for  the  proper  and  efficient 
performance  of  its  duties  under  Chapter 
1. 

(2)  The  SEA  may  not  use  more  than  15 
percent  of  the  funds  referred  to  in 
paragraph  (a)(1)  of  this  section  for 
indirect  costs. 

(b)  Funds  for  implementing  school 
improvement  programs.  (1)  An  SEA 
shall  use  funds  made  available  under 
section  1405  of  the  Act  for  direct 
educational  services  in  schools 
implementing  program  improvement 
plans  under  §  200.38(b) 

(2)  Parents  of  participating  children, 
school  staff,  the  LEA,  and  the  SEA  shall 


jointly  agree  to  the  selection  of 
providers  of  technical  assistance  and 
the  best  use  of  funds  available  imder 
paragraph  (b)(1)  of  this  section,  which 
may  include  assistance  from — 

(i)  An  institution  of  higher  education; 

(ii)  A  federally  supported  educational 
laboratory  or  center 

(iii)  State  personnel  with  expertise  in 
educational  improvement; 

(iv)  Locally.  State,  or  nationally  based 
consultants;  and 

(v)  Other  providers  of  the  specific 
services  required  by  a  school's  program 
improvement  plan. 

(3)  The  SEA  may  not  use  the  funds 
referred  to  in  paragraph  (b)(1)  of  this 
section  for  State  administration. 

(Authority:  20  U.S.C.  2824,  2825] 

Complaint  Procedures  of  the  SEA 

S  200.73    What  complaint  procadur**  shal 
an  SEA  adopt? 

An  SEA  shall  adopt  written  procedure 
for 

(a)  Receiving  and  resolving  any 
complaint  that  the  SEA  or  an  LEA  is 
\'iolating  a  Federal  statute  or  regulations 
that  apply  to  the  Chapter  1  LEA 
Program; 

(b)  Reviewing  an  appeal  from  a 
decision  of  an  LEA  with  respect  to  a 
complaint:  and 

(c)  Conducting  an  independent  on-site 
investigation  of  a  complaint  if  the  SEA 
determines  that  an  on-site  investigation 
is  necessary. 

(Authority:  20  U.S.C.  2831(a)) 

§  200.74    What  are  th*  minimum  complaint 
procadur**? 

An  SEA  shall  include  the  following  in 
its  complaint  procedures: 

(a)  A  time  limit  of  60  calendar  days 
after  the  SEA  receives  a  complaint: 

(1)  U  necessary,  to  carry  out  an 
independent  on-site  investigation;  and 

(2)  To  resolve  the  complaint. 

(b)  An  extension  of  the  time  limit 
under  paragraph  (a)  of  this  section  only 
if  exceptional  circumstances  exist  with 
respect  to  a  particular  complaint. 

(c)  The  right  to  request  the  Secretary  ■ 
to  review  the  fmal  decision  of  the  SEA. 

(Authority:  20  U.S.C.  2831(a}) 

§  200.75    How  do**  an  organization  or 
Individual  fN*  a  complaint? 

An  organization  or  individual  may  file 
a  written  signed  complaint  with  an  SEA. 
The  complaint  must  include: 

(a)  A  statement  that  the  SEA  or  an 
LEA  has  violated  a  requirement  of  a 
Federal  statute  or  regulations  that  apply 
to  the  Chapter  1  LEA  Program;  and 

(b)  The  facts  on  which  the  statement 
is  based. 

(Authority:  20  U.S.C.  2831(a)) 


K  200.76-200.79    (R*s*rv*d] 

Sulipart  H— What  Are  the  National 
Evaluation  Standards? 

Evaluation  by  an  LEA 


S20O80    How 
student 


do**  and  LEA  *vatuat* 


(a)  An  LEA  shall  evaluate  student 
achievement  under  (  200.35(a)(l)(ii)  as 
follows: 

(l)(i)  The  LEA  shall  assess— 

(A)  The  Chapter  1  participants' 
achievement  in  reading,  mathematics, 
and  language  arts,  not  including  projects 
designed  to  teach  English  to  limited 
EngUsh  speaking  children,  in  grades  2 
through  12,  as  appropriate,  after 
receiving  Chapter  1  services:  compared 
to 

(B)  An  estimate  of  what  their 
achievement  would  have  been  in  the 
absence  of  Chapter  1  services. 

(ii)  In  assessing  achievement  in 
language  arts,  and  LEA  may  use  tests 
designed  to  measure  language  arts  or 
reading.  If  a  reading  test  is  used,  the 
LEA  shall  assess  achievement  in  both 
basic  and  more  advanced  skills. 

(2)  With  regard  to  more  advanced 
skills,  the  LEA  shall  assess  the  progress 
of  Chapter  1  participants  as  measured 
by- 

fl)  (A)  The  "comprehension"  or 
equivalent  score  of  a  nationally  normed 
reading  test;  and 

(B)  'The  "problems  and  applications" 
or  equivalent  score  of  a  nationally 
normed  mathematics  test;  or 

(ii)  A  test  without  national  norms  if — 

(A)  It  is  the  instnunent  used  for  other 
required  achievement  reporting  under 
this  part; 

(B)  It  provides  an  appropriate 
"comprehension"  and  "problems  and 
applications"  score:  and 

(C)  The  LEA  meets  the  conditions  in 
S  200.B2(b)(2). 

(b)(1)  The  LEA  shall  measure  student 
achievement  under  paragraph  (a)  of  this 
section  over  a  period  of  approximately 
12  months. 

(2)(i)  Except  as  provided  in  paragraph 
(b)(2)(ii)  of  this  section,  the  LEA  shall 
report  on  either  a  spring-to-spring 
testing  inter\'al  or  a  fall-to-fall  testing 
interval. 

(ii)  An  LEA  that  measured 
achievement  on  a  fall-spring  testing 
inter\'al  during  the  1988-89  school  year 
may  continue  to  do  so  for  one  additional 
year  only  (the  1989-90  school  year)  if  the 
SEA  determines  that  implementation  of 
the  annual  cycle  in  1989-90  would 
impose  a  substantial  hardship  on  the 
LEA. 

Example:  An  LEA  uses  the  results  of  a  pre- 
test administered  in  September  1966  and  a 
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posl-test  administered  in  May  1908  to 
measure  and  report  on  the  adiievement  of 
children  participating  in  projects  under  this 
part  during  the  1968-68  school  year.  The  SEA 
determines  that  it  would  be  a  substantial 
hardship  for  the  LEA  to  measure  and  report 
on  children's  achievement  for  the  1989-flO 
school  year  on  either  a  spring-to-spring  or 
full-to-fall  testing  interval.  Therefore,  the  LEA 
may  continue  to  report  on  participating 
children's  achievement  on  a  fall-spring 
testing  interval  for  the  1969-flO  school  year. 
However,  the  LEA  must  report  on 
participating  children's  achievement  in 
school  year  1990-91  using  either  pre-tests 
administered  during  the  fall  of  1990  and  post- 
tests  administered  during  the  fall  of  1991;  or 
pre-tests  administered  during  the  spring  of 
1990  and  post-tests  administered  during  the 
spring  of  1991. 

(c](l]  At  least  once  during  the  three- 
year  evaluation  period  required  under 
8  200.35(a),  the  LEA  shall  collect 
additional  Information  to  determine 
whether  student  achievement  gains  are 
sustained  over  a  period  of  more  than  12 
months  (see  S  200.35(a)(2)). 

(2)  The  LEA  shall  report  this 
information  on  either  a  spring-spring- 
spring  testing  interval  or  a  fall-fall-fall 
testing  interval. 

(d)  In  estimating  expected 
performance  under  paragraph  (a)(l)(ii) 
of  this  section  and  elsewhere  in  this 
subpart,  the  LEA  shall  use  the 
performance  of  children  in  a  norm 
sample  developed  locally,  by  the  St^, 
or  by  a  test  publisher. 

(e)  Any  test  instrument  used  by  the 
LEA  under  this  subpart  must  be  the 
current  edition  or  the  immediately 
previous  edition. 

(Authority:  20  U.S.C.  2729(a).  (c).  2835) 

§  200.8 1    What  t*chnie«l  standards  doM 
an  L£A  appty  In  avahiating  student 
■chtovanwnt? 

An  LEA  shall  ensure  that  its 
procedures  for  evaluating  the 
achievement  of  children  in  programs 
under  this  part  are  consistent  with  the 
following  technical  standards: 

(a)  Representativeness  of  evaluation 
findings. 

(b)  Reliability  and  validity  of 
evaluation  instruments  and  procedures. 

(c)  Valid  assessment  of  achievement 
gains. 

(d)  Quality  control  mechanisms  to 
minimize  error  in  evaluation  procedures. 

(Authority:  20  U.S.C.  2729(a),  2B35) 

S  200.82    What  proecdurM  does  an  LEA 
us*  In  •valuating  student  Mhlevement? 

Unless  it  is  using  approved  alternative 
procedures  under  S  200.83,  an  LEA  shall 
use  the  following  procedures  to  evaluate 
student  achievement  in  each  Chapter  1 
project  funded  under  this  part  that 
provides  instructional  services  in 


reading,  language  arts,  or  mathematics 
in  grades  2  through  12  during  the  regular 
school  year 

(a)  The  LEA  shall  administer  a  pretest 
and  a  posttest  separated  by 
approximately  12  months. 

(b)  The  LEA  may  use  a  test  with  or 
without  national  norms  as  follows: 

(1)  If  the  LEA  uses  a  test  with  national 
norms,  the  LEA  shall  administer  the  test 
within  the  appropriate  range  of  the  test 
publisher's  norming  dates. 

(2)  If  the  LEA  uses  a  test  without 
national  norms,  the  LEA  shall  adhere  to 
technical  requirements  for  equating  this 
test  with  a  nationally  normed  test  as 
specified  by  the  Title  I  Evaluation  and 
Reporting  System  or  other  valid  methods 
accepted  by  the  Secretary, 

(Authority:  20  U.S.C  2729(a),  2835) 

S  ZOOM    Wtwt  alternative  procedures  may 
an  LEA  use? 

(a)  An  LEA  may  use  alternative 
procedures  to  those  in  S  200.82  for 
evaluating  student  achievement  if, 
before  using  the  alternative  procedures, 
the  LEA  obtains  the  approval  of,  first, 
the  SEA  and,  then,  the  Secretary. 

(b)  In  order  for  the  SEA  and  the 
Secretary  to  approve  alternative 
procedures,  the  LEA  shall  demonstrate 
that  the  procedures — 

(1)  Yield  a  valid  and  reliable  measure 
of— 

(i)  The  Chapter  1  children's 
performance  in  reading,  language  arts, 
or  mathematics;  and 

(ii)  The  children's  expected 
performance;  and 

(2)  Produce  results  that  can  be 
expressed  in  the  common  reporting 
scale  established  by  the  Secretary  for 
SEA  reporting. 

(Authority:  20  U.S.C.  2729(a),  2835) 

S  200.84    How  does  nn  LEA  report  me 
results  of  student  achievement  to  tiM  SEA? 

(a)(1)  In  reporting  the  results  of 
student  achievement  evaluated  under 
S9  200.80-200.83,  an  LEA  shall  use— 

(i)  The  common  reporting  scale 
established  by  the  Secretary  for  SEA 
reporting;  or 

(ii)  Another  form  of  local  reporting 
approved  by  the  SEA. 

(2)  If  the  SEA  approves  another  form 
of  reporting,  the  LEA  shall  include 
sufficient  information  to  enable  the  SEA 
to  convert  the  achievement  results  to  the 
common  reporting  scale. 

(b)  Unless  requested  by  the  SEA,  the 
LEA  is  not  required  to  include  in  its 
evaluation  report  the  results  of  the  long- 
term  evaluation  required  under 
S  200.80(c). 

(Authority:  20  U.S.C.  2729(a)  2835) 


Evaluatioa  by  An  SEA 

S200.85   What tadmicalalMidvds does 
an  SEA  use  In  conducting  It*  evaluation? 

In  conducting  its  evaluation  under 
S  200.35(b],  an  SEA  shall  use  technical 
standards  that  are  commensurate  with 
and  appropriately  reinforce  those 
required  of  LEAs  in  8  200.81. 
(Authority:  20  U.S.C.  272g(b),  2835) 

8  200.86    What  raqulrement*  govern  *n 
SEA  sampling  plan? 

(a)  If  the  SEA  wishes  to  use  sampling 
in  its  evaluation  of  programs  conducted 
under  this  part,  the  SEA  shall  submit,  for 
prior  approval  by  the  Secretary,  a 
proposed  sampling  plan  designed  to 
ensure  that  evaluations  will  be 
conducted  in  a  representative  sample  of 
its  LEAs  in  any  school  year. 

(b)  The  Secretary  approves  a  sampling 
plan  that  will  provide  reliable  and 
representative  data  under  this  subpart. 

(c)  (1)  The  SEA  shall  review  its 
sampling  plan  at  least  once  every  three 
years. 

(2)  If,  based  on  this  review  or  other 
circumstances,  the  sampling  plan 
requires  changes,  the  SEA  shall  request 
reapproval  of  the  plan  by  the  Secretary. 

(Authority:  20  U.S.C.  2835) 

$200.87    How  does  an  SEA  aggregate  LEA 
student  schlevement  data  for  inclusion  In 
Ms  evaluation? 

(a)  An  SEA  shall  include,  for  all  LEAs. 
or  a  sample  of  LEAs  if  a  sampling  plan 
has  been  approved  by  the  Secretary,  the 
following  information  in  its  evaluation: 

(1)  A  statewide  average  of  student 
achievement  gains  resulting  from 
participation  in  Chapter  1  projects  under 
this  part  reported  for — 

(i)  Each  participating  grade  level  from 
2  through  12;  and 

(ii)  Each  of  the  following  subjects: 
reading,  mathematics,  and  language 
arts. 

(2)  A  statewide  average  of  progress 
students  are  making  in  more  advanced 
skills,  separately  for  reading  and 
mathematics. 

(3)  Additional  data  specified  by  the 
Secretary. 

(4)  If  applicable — 

(i)  The  number  of  students  excluded 
from  the  evaluation  because  of 
erroneous  or  missing  data;  and 

(ii)  The  reasons  for  the  exclusion. 

(b)  The  SEA  shall— 

(1)  Report  student  achievement  gains 
on  either  a  spring-to-spring  or  fall-to-fall 
basis;  and 

(2)  Express  each  statewide  average 
achievement  gain  in  the  common 
reporting  scale  established  by  the 
Secretary. 
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(Authority:  20  U.S.C.  2729(b).  2835) 
Allowable  and  Nonallowable  Costs 

S200JS  For  what  evaluation  activitie* 
may  an  LEA  or  SEA  u*e  fund*  *v*ll*bl* 
undflr  Ms  part? 

(a)  An  LEA  or  SEA  may  use  funds 
made  available  under  this  part  for  any 
of  the  following  evaluation  activities: 

(1)  Identifying  speciHc  strengths  and 
weaknesses  of  a  project. 

(2)  Determining  the  results  of  a 
project. 

(3)  Disseminating  the  results  of 
Chapter  1  evaluations. 

(b)  In  addition  to  the  requirement 
concerning  the  supplementary  nature  of 
funds  available  under  this  part  in 

8  200.44  and  other  rules  governing  the 
allowability  of  Chapter  1  expenditures, 
the  provisions  of  paragraph  (c)  of  this 
section  apply  to  the  use  of  funds 
available  under  this  part  to  support  the 
purchase,  administration,  scoring,  and 
analysis  of  evaluation  instruments. 

(c)  Except  for  cases  in  which  data 
meeting  these  needs  are  already 
available,  the  LEA  or  SEA  may  use 
funds  available  under  this  part  for  any 
of  the  following: 

(1)  Testing  Chapter  1  participants  for 
evaluation  purposes  only. 

(2)  In  order  to  permit  the  LEA  or  SEA 
to  convert  its  evaluation  results  to  the 
common  scale,  administering  a 
nationtdly  normed  test  to  all,  or  a 
representative  sample  of,  the  Chapter  1 
participants  if  the  LEA  or  SEA  has  used 
a  test  without  national  norms  for 
evaluation  purposes, 

(3)  Testing  an  appropriate  number  of 
children  no  longer  receiving  Chapter  1 
services  to  determine  whether 


achievement  gains  are  sustained  over  a 
period  of  more  than  12  months  (see 
8  200.35(a)(2)). 

(Authority:  20  U.S.C  2721(a),  2728(b).  2729(a). 
2835) 

8200.89    For  What  evaluation  actMtie* 
may  an  LEA  or  SEA  not  u*e  fund*  avalbrtile 
under  thi*  part? 

An  LEA  or  SEA  may  not  use  fimds 
available  under  this  part  for  any  of  the 
following  evaluation  activities: 

(a)  General  districtwide  or  statewide 
testing  programs. 

(b)  Establishing  local  or  State  norms. 

(c)  Development  of  tests  to  meet  the 
standards  in  this  subpart. 

(Authority:  20  U.S.C.  2721(a),  2728(b)) 

PART  75— DIRECT  GRANT 
PROGRAMS 

2.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1221e-3(a)(l),  unless 
otherwise  noted. 

3.  A  new  8  75.910  is  added  to  read  as 
follows: 

§75.910    Cooperation  with  audits. 

A  grantee  shall  cooperate  with  the 
Secretary  and  the  Comptroller  General 
of  the  United  States  or  any  of  their 
authorized  representatives  in  the 
conduct  of  audits  authorized  by  Federal 
law.  This  cooperation  includes  access 
without  unreasonable  restrictions  to 
records  and  personnel  of  the  grantee  for 
the  purpose  of  obtaining  relevant 
information. 

(Authority:  5  U.S.C  Appendix  3,  Sections 
4(a)(1),  4(b)(1)(A),  and  6(a)(t);  20  U.S.C 
1221e-3(a)(l).  1232f) 


PART  76-5TATE-ADMINISTERED 
PROGRAMS 

4.  The  authority  citation  for  Part  76  is 
revised  to  read  as  follows: 

Authority:  20  U.S.C  1221e-3(a)(l),  2831(a). 
and  3474,  unless  otherwise  noted. 

5.  Section  76.401  is  amended  by 
revising  (a)(1)  to  read  as  follows: 

i  76.401    Otaapproval  of  an  application- 
opportunity  for  a  hearing. 

(a)  •  •  • 

(1)  Chapter  1  Program  in  Local 
Educational  Agencies 


6.  A  new  subheading  "Procedures  for 
Bypass"  and  88  76.670  through  76.677 
are  added  to  Subpart  F  to  read  as 
follows: 

Procedures  for  Bypass 

76.670  AppUcability. 

76.671  Notice  by  the  Secretary. 

76.672  Bypass  procedures. 

76.673  Appointment  and  functions  of  a 
hearing  officer. 

76.674  Hearing  procedures. 

76.675  Posthearing  procedures. 

76.676  Judicial  review  of  a  bypass  action. 

76.677  Continuation  of  a  bjiMSS. 

Procedures  for  Bypass 


876.670 

The  regulations  in  88  76.671  through 
76.677  apply  to  the  following  programs 
under  whdch  the  Secretary  is  authorized 
to  waive  the  requirements  for  providing 
services  to  private  school  children  and 
to  implement  a  bypass: 


CFDA  numttec  and  name  o(  program 


Autttortzing  statute 


"9 

reguMions 

f«e34 

CFRPwt 


84.010    Chapter  1  Prograni  in  Local  Educational  Agencies . 


84.151    Federal,  State,  and  Loca\  Partnerstiip  for  Edocauonal 

ImprovemenL 
84.164    Mattiematics  and  Science  Education 


84.186    Stale  and  Local  Programs.. 


Ctiapter  1,  Title  I,  Elementary  arxj  Secondary  Education  Act  o(  1965.  as  amended 

(20U.SC.  2701  etseq.). 
Chapter  2,  Title  I,  Elementary  and  Secondary  Education  Act  o(  1965,  as  amended 

(20  U.S.C.  2911-2952,  2971-2976). 
Title  II.  Part  A,  Elementary  and  Secondary  Education  Act  o4  1965.  as  amended 

(20  U.S.C.  2981-2993). 
Part  B.  Drug  Free  Schools  and  CkMnmunities  Act  a*  1966  (20  U.S.C  3191-3197) 


200 
296 
208 


(Authority:  20  U.S.C.  2727(b).  2972(d)-{«^. 
2990(c].  3223(c)) 

§  76.671    Notice  by  the  Secretary. 

(a)  Before  taking  any  final  action  to 
implement  a  bypass  imder  a  program 
listed  in  8  76.670,  the  Secretary  provides 
the  affected  grantee  and  subgrantee,  if 
appropriate,  with  written  notice. 

(b)  In  the  written  notice,  the 
Secretary — 


(1)  States  the  reasons  for  the  proposed 
bypass  in  sufficient  detail  to  allow  the 
grantee  and  subgrantee  to  respond; 

(2)  Cites  the  requirement  that  is  the 
basis  for  the  alleged  failure  to  comply; 
and 

(3)  Advises  the  grantee  and 
subgrantee  that  they — 

(i)  Have  at  least  45  days  after 
receiving  the  written  notice  to  submit 


written  objections  to  the  proposed 
bypass;  and 

(ii)  May  request  in  writing  the 
opportunity  for  a  hearing  to  show  cause 
why  the  bypass  should  not  be 
implemented. 

(c)  The  Secretary  sends  the  notice  to 
the  grantee  and  subgrantee  by  certified 
mail  with  return  receipt  requested. 
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(Authority:  20  U.S.a  2727(bM4MA).  2972(hMl). 
ZBOOic],  3223(c)) 

|7tA72    BypsM proMduTM. 

Sections  76.673  through  76.675  contain 
the  procedures  that  the  Secretary  uses  in 
conducting  a  show  cause  hearing.  The 
hearing  officer  may  modify  the 
procedures  for  a  particular  case  if  all 
parties  agree  the  modification  is 
appropriate. 

(Authority:  20  US.C  2727(b)(4)(A).  2972(h)(1). 
2300(c),  3223(c)) 

S  76.673    Appofeitment  and  functiona  of  a 


(a)  If  a  grantee  or  subgrantee  requests 
a  hearing  to  show  cause  why  the 
Secretary  should  not  implement  a 
bypass,  the  Secretary  appoints  a  hearing 
officer  and  notifies  appropriate 
representatives  of  the  affected  private 
school  children  that  they  may 
participate  in  the  hearing. 

(b)  The  hearing  officer  has  no 
authority  to  require  or  conduct 
discovery  or  to  rule  on  the  validity  of 
any  statute  or  regulation. 

(c)  The  hearing  officer  notifies  the 
grantee,  subgrantee,  and  representatives 
of  the  private  school  children  of  the  time 
and  place  of  the  hearing. 

(Authority:  20  U.S.C.  2727(b)(4)(A).  2972(hKl). 
29g0(c).  3223(c)) 


176.674    Haartngi 

(a)  The  following  procedures  apply  to 
a  show  cause  hearing  regarding 
implementation  of  a  bypass: 

(1)  The  hearing  officer  arranges  for  a 
transcript  to  be  taken. 

(2)  The  grantee,  subgrantee,  and 
representatives  of  the  private  school 
children  each  may — 

(i)  Be  represented  by  legal  counsel; 
and 

(ii)  Submit  oral  or  written  evidence 
and  arguments  at  the  hearing. 

(b)  Within  10  days  after  the  hearing, 
the  hearing  officer — 

(1)  Indicates  that  a  decision  will  be 
issued  on  the  basis  of  the  existing 
record;  or 

(2)  Requests  further  information  from 
the  grantee,  subgrantee.  representatives 
of  the  private  school  children,  or 
Department  officials. 

(Authority:  20  U.S.C.  2727(b)(4KA).  2972(h)(1). 
2ggO(c).  3223(c)) 

§76.67S    Postttaaring  procaduras. 

(a)  (1)  Within  120  days  after  the 
record  of  a  show  cause  hearing  is 
closed,  the  hearing  officer  issues  a 
written  decision  on  whether  a  bypass 
should  be  implemented. 

(2)  The  hearing  officer  sends  copies  of 
the  decision  to  the  grantee,  subgrantee. 


representatives  of  the  private  school 
children,  and  the  Secretary. 

(b)  Within  30  days  after  receiving  the 
hearing  officer's  decision,  the  grantee, 
subgrantee,  and  representatives  of  the 
private  school  children  may  each  submit 
to  the  Secretary  written  comments  on 
the  decision. 

(c)  The  Secretary  may  adopt,  reverse, 
modify,  or  remand  the  hearing  officer's 
decision. 

(Authority:  20  U.S.C.  272r(b)(4)(A).  2972(h)(1). 
2g90(c).  3223(c)) 


S76.676    JudMal 
action. 


raviaw  ot  a  bypsaa 


If  a  grantee  or  subgrantee  is 
dissatisfied  with  the  Secretary's  final 
action  after  a  proceeding  under 
S  S  76.672  through  76.675,  it  may,  within 
60  days  after  receiving  notice  of  that 
action,  file  a  petition  for  review  with  the 
United  States  Court  of  Appeals  for  the 
circuit  in  which  the  State  is  located. 

(Authority:  20  U.S.C  2727(b)(4)(B)HD), 
2972(h)(2)-(4).  2990(c),  3223(c)) 

S  76477    Continuation  of  a  bypasa. 

The  Secretary  continues  a  bypass 
until  the  Secretary  determines  that  the 
grantee  or  subgrantee  will  meet  the 
requirements  for  providing  services  to 
private  school  children. 

(Authority:  20  U.S.C.  2727(b)(3)(D).  2972(f). 
1221e-3(a)(l)) 

7.  A  new  S  76.910  is  added  to  read  as 
follows: 

§76.910    Coopmvtion  MTtth  audits. 

A  grantee  or  subgrantee  shall 
cooperate  with  the  Secretary  and  the 
Comptroller  General  of  the  United 
States  or  any  of  their  authorized 
representatives  in  the  conduct  of  audits 
authorized  by  Federal  law.  lliis 
cooperation  includes  access  without 
unreasonable  restrictions  to  records  and 
personnel  of  the  grantee  or  subgrantee 
for  the  purpose  of  obtaining  relevant 
information. 

(Authority:  5  U.S.C  Appendix  3.  Sections 
4(a)(1).  4(b)(1)(A),  and  6(a)(1);  20  U.S.C 
1221e-3(a)(l),  1232f) 

S9  76.2. 76.50, 76.51. 76.401, 76.500, 76.530, 
76.532,  76.533,  76.534,  76.560,  76.561, 
76.563, 76.600. 76.681, 76.663,  76.700, 
76.701, 76.702, 76.703,  76.704. 78.707, 
78.720,  78.722.  78.731,  78.780. 78.781, 
76.770  and  76.902    [Amandml] 

8.  The  authority  citations  for  the 
following  sections  are  amended  by 
adding  "$ .  2831(a)"  before  the  final 
parenthesis:  55  76.Z  76.50,  76.51.  76.401, 
76.500,  76.530.  76.532.  76.533,  76.534. 
78.560.  76.561,  76.563,  76.600,  76.681, 
76.683,  76.700.  76.701.  76.702.  76.703, 
78.704.  76.707,  76.72a  76.722,  76.731, 
76.760.  76.781.  76.770  and  76.902. 


{78.1    [AnMndadl 

9.  The  following  authority  citation  is 
added  at  the  end  of  5  76.1: 

(Authority:  20  U.S.C  1221e-9(a)(l).  2831(a), 

and  3474). 

S76.12S    [AnMndadl 

10.  The  following  authority  citation  is 
added  at  the  end  of  5  76.125: 

(Authority:  20  U.S.C  1221e-3(a)(l).  2831(a). 
and  3474). 

570.591    [Amandadl 

11.  The  authority  citation  for  5  76.591 
is  amended  by  adding  ".  2831(a)"  before 
"3474". 

PART  77— OEFiNITIONS  THAT  APPLY 
TO  DEPARTMENT  REGULATIONS 

12.  The  authority  citation  for  Part  T7 
(following  5  77.1)  is  revised  to  read  as 
follows: 

(Authority:  20  U.S.C  1221e-3(a)(l).  2831(a). 
and  3474.  unless  otherwise  noted) 

PART  7S— EDUCATION  APPEAL 
BOARD 

13.  The  authority  citation  for  Part  78  is 
revised  to  read  as  follows: 

(Authority:  20  U.S.C.  1234-1234C  (1982). 
unless  otherwise  noted. 

S78.2    (AmwidMll 

14.  Section  78.2  is  amended  by 
removing  the  paragraph  designation  for 
paragraph  (a),  removing  paragraph  (b). 
and  redesignating  paragraphs  (a)(1). 
(a)(2).  (a)(3),  (a)(4).  (a)(4)(i).  (a)(4)(ii). 
(a)(4)(iii).  and  (a)(5)  as  paragraphs  (a), 
(b).  (c),  (d),  (d)(1).  (d)(2).  (d)(3).  and  (e). 
respectively. 

$78 J    [Amandad] 

15.  Section  78.3  is  amended  by 
removing  "55  78.2(a)(4)"  in  paragraph  (c) 
of  the  definition  of  "Appellant"  and 
adding,  in  its  place,  "5  78.2(d)",  and  by 
removing  5  78.2(a)(4)"  in  paragraph 
(b)(2)  of  the  definition  of  "Party"  and 
adding,  in  its  place,  "5  78.2(d)". 

578.8    [Amandad] 

16.  Section  78.6  is  amended  by 
removing  the  paragraph  designation  for 
paragraph  (a),  removing  paragraph  (b), 
and  redesignating  paragraphs  (a)(1), 
(a)(2),  (a)(3).  (a)(4),  (a)(5),  (a)(6),  and 
(a)(7)  as  paragraphs  (a),  (b),  (c),  (d),  (e), 
(f),  and  (g),  respectively. 

578.21    [Amwidad] 

17.  Section  78.21  is  amended  by 
removing  "(a)(4)  through  (a)(6)"  in 
paragraph  (a)(2)  and  adding,  in  its  place. 

"(d)  through  (f)". 
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578.22   [Amandad] 

18.  Section  7&22  is  aaieaded  by 
removing  "(a)(4)  through  (a)(6)"  in 
paragrapli  (a)  and  adding,  io  its  place, 
"(d)  through  (I)". 

578.42    lAoMndad] 

19.  Section  78.42  is  amended  by 
removing  paragraph  (c). 

PART  204-{REMOVEO) 

2a  Part  204  is  removed. 

Note:  This  Appendix  will  not  be  codified  in 
the  Code  of  Federal  Regdatioas. 

Appemfix— Analysis  of  Comments  and 
Changes 

Section  20ai    What  is  the  Chapter  1 
Program  in  Local  Edocational  Agencies? 

Comment:  One  conunenter  expressed 
a  concern  that  because  the  statute  refers 
to  helping  Qiapter  1  children  succeed  in 
the  regular  program  of  the  LEA.  §  20ai 
of  the  regulations  riioald  include  the 
language  from  section  1001(b)  of  the  Act, 
which  states  that  the  program  purpose 
shall  be  aocoraplished  through 
supplemental  programs. 

Discussion:  The  Secretary  agrees  that, 
although  (Mie  of  die  purposes  for  the 
program  is  to  help  children  s«icoeed  in 
the  regular  school  program,  the  Federal 
assistance  mtist  provide  services  that 
are  supplemental  to  the  regular 
instructional  program  of  the  LEA. 

Changes:  Sectiim  200.1(b]  has  been 
modified  to  include  the  examples  bam 
section  1001  of  the  Act 

Comment  A  number  of  commenters 
recommended  that,  in  addition  to 
referring  to  "grade  level  proficiency." 
the  regulations  list  other  indicators  of 
program  eflfectiveness  such  as  criterion- 
referenced  tests,  reduction  in  dropout 
rates,  and  improved  attendance. 
Commenters  were  concerned  that  the 
reference  to  "grade  level  proficiency" 
may  perpetuate  measurement  of  gains 
on  the  basis  of  grade  equivalents,  which 
research  indicates  are  less  valid  and 
reliable  than  other  measures. 

Discussion:  Section  200.1  of  the 
regulations  sets  forUi  the  purpose  of  the 
Chapter  1  Program  in  Local  Educational 
Agencies  and.  basically,  repeats  the 
language  in  section  1001(b)  of  the  Act 
The  intent  of  5  200.1  is  to  state  the 
purpose  for  the  Federal  financial 
assistance  and  not  to  provide  specific 
indicators  of  program  effectiveness.  In 
5  200.6(c)  of  the  regulations,  the  terms 
"aggregate  performance"  and  "desired 
outcomes"  are  defined.  The  latter 
definition  includes  a  list  of  possible 
indicators  for  measuring  program 
effectiveness.  The  list  includes  criterion- 
referenced  tests,  lower  dropout  rates, 
and  improved  attendance. 


Changes:  Ho  change  has  been  atade  to 
f  200.1.  but  definitions  for  the  terms 
"aggregate  performance"  and  "desired 
outcomes"  have  been  added  in 
5  200.6(c). 

Section  2m.3    Who  is  Eligible  for  o 
Subgrant? 

Comment  One  conmenter 
recommended  clarifying  that  the  types 
of  subgrants — basic  and  concentration 
grants — are  allocations  rather  than 
subgrants,  and  that  the  LEA  actually 
applies  for  and  receives  a  sin^  grant 

Discussion:  Although  sections  1005 
and  1006  of  the  Act  refer  to  "basic 
grants"  and  "grants  for  local  educational 
agencies  in  counties  with  especially  high 
concentrations  of  children  firom  low- 
income  families."  an  LEA  does  not 
receive  two  separate  grants.  Section 
200.3  of  the  regulations  reflects  the 
statutory  language  by  referring  to  the 
two  allocations  as  grants.  However,  an 
LEA  submits  a  single  application  for 
funds  under  both  authorizations  and  is 
not  required  to  account  separately  for 
the  amounts  received  under  the  two 
allocations. 

Changes:  None. 

Section  200.4    What  King  of  Activities 
May  an  LEA  Conduct? 

Comment  One  conunenter  felt  that 
because  a  librarian  and  a  Ubrary  serve 
the  entire  school,  acquiring  books  and 
library  materials  and  training  librarians 
would  dilute  funds  from  benefitting 
educationally  deprived  children. 

Discussion:  The  intent  of  5  200.4(c)  is 
to  demonstrate  the  range  of  activities 
that  may  be  supported  with  funds  under 
this  part.  The  activities,  however,  are 
authorized  only  if  the  services, 
materials,  and  staff  members  paid  for 
with  grant  funds  are  used  to  meet  the 
special  educational  needs  of 
educationally  deprived  children. 

Changes:  Section  200.4(c)  has  been 
revised  to  clarify  that  all  the  authorized 
activities  must  meet  the  special 
educational  needs  of  educationally 
deprived  chUdren. 

Comment  Two  commenters  suggested 
that,  to  be  consistent  with  the  definition 
of  "pupil  services  personnel"  in  section 
1471  of  the  Act  sdx>ol  psychologists 
and  school  social  workers  be  mentioned 
at  the  beginning  of  the  regulations.  One 
of  these  commenters  offered  a  lengthier 
list  of  persons  who  comprise  pupil 
services  personnel. 

Discussion:  Since  section  1471  of  the 
Act  includes  school  counselors,  school 
social  workers,  and  school  psychologists 
in  the  definition  of  "pupil  services 
personnel,"  the  Secretary  does  not 
believe  the  regulations  need  to  repeat 
the  list  in  5  200.4(c).  However,  the 


Secretary  has  added  pupil  services 
personnel  to  other  sections  of  the 
regulations  to  emphasize  their  possible 
contribution  to  Chapter  1  projects. 

Changes:  Sections  200.20(a](10). 
200.34(c),  and  200.34(e)  have  been 
revised  to  include  pupil  services 
personnel. 

Comment  One  conunenter  suggested 
that  language  be  added  to  5  200.4(d)  to 
state  that  the  5  percent  limitation  for 
innovation  projects  does  not  preclude 
using  other  funds  to  carry  out  these 
activities.  Another  commenter 
questioned  whether  regular  Chapter  1 
fimds  may  be  used  for  training  non- 
Chapter  1  paid  staff  who  serve 
educationally  deprived  children. 

Discussion:  Chapter  1  funds  may  be 
used  for  activities  contained  in 
5  200.4(c)  of  the  regidations.  In  most 
circuimstances,  these  would  include  the 
activities  contained  in  5  200.4(d)(2)  (iii)- 
(vii),  but  not  5  20a4(d)  (i)  and  (ii). 
Permitting  the  LEA  to  use  up  to  and 
including  5  percent  of  its  allocation  for 
innovation  projects  is  an  incentive  for 
LEAs  to  devote  resoiuces  to  improve  the 
qualify  of  the  program  and  provide 
additional  flexibility. 

Changes:  None. 

Comment  One  conunenter  suggested 
that  the  general  project  resource 
allocation  procedures  for  LEAs  in 
5  200.33  are  inconsistent  with  the 
iimovation  project  provisions  of 
5  200.4(d). 

Discussion:  The  Secretary  beb'eves 
that  one  of  the  purposes  of  innovation 
projects  is  to  provide  the  LEA  with 
additional  flexibilify  to  improve  the 
qualify  of  the  Chapter  1  I£A  Program. 
'Therefore,  the  allocation  of  resources 
under  5  200.4(d)  may  not  be  consistent 
with  the  allocation  of  resouroes  under 
5  200.33.  However,  the  decision  to 
conduct  an  innovation  project  is  left  to 
the  discretion  of  the  LEA. 

Changes:  None. 

Comment  One  commenter  requested 
that  the  provision  of  continued  services 
for  participants  who  are  transferred  to 
ineligible  areas  or  schools  as  part  of  a 
desegregation  plan  in  5  20a4(d)(2)(ki)  be 
clarified  to  indicate  that  the  provision 
may  be  used  in  conjunction  writh 
5  200.31(c)(1),  which  allows  the  . 
continuation  of  services  during  the  same 
school  year. 

Discussion:  The  Secretary  agrees  that 
a  participant  may  continue  to  be  served 
during  the  remainder  of  the  school  year 
in  which  the  transfer  occurs  and  up  to 
two  additional  years  under  an 
innovation  project 

Changes-  Section  200.4(d)(2)(ii)  has 
been  changed  by  adding  the  word 
"additional"  to  the  provision. 
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Section  200.5    What  Regulations  Apply 
to  the  Chapter  1  LEA  Program? 

Comment:  Several  commenten  noted 
that  this  section  was  helpful  but 
requested  that  the  Department,  in 
addition  to  using  CFR  (Code  of  Federal 
Regulations)  citations,  list  the  Federal 
Raster  citation  for  each  regulation 
including  day,  month,  year,  and  page 
number. 

Discussion:  Amendments  to  the  CFR 
are  made  periodically.  Therefore,  if 
Federal  Register  citations  were  included 
in  the  regulations,  they  would  soon  be 
out  of  date  and  readers  may  infer 
incorrectly  that  later  changes  would  not 
apply  to  the  program.  In  addition  to 
publishing  changes  in  the  Federal 
Register,  the  Department  notifies  SEAs 
of  all  changes  to  the  regulations. 

Changes:  None. 

Comment  Several  commenters 
provided  positions  on  the  applicability 
of  EDGAR,  suggesting  that  States  must 
follow  the  cost  principles  and  guidelines 
of  EDGAR:  that  States  should  use  their 
own  financial  management  procedures; 
or  that  either  all  of  EDGAR  shoidd  apply 
or  notations  should  be  made  to  the 
extent  it  does  not  apply.  One  commenter 
suggested  exacUy  what  was  proposed. 
In  addition,  commenters  requested 
clarification  regarding  the  relationship 
of  the  requirements  in  EDGAR  and 
Chapter  1  in  the  following  areas: 
Definition  of  equipment,  particularly  the 
increase  in  applicable  acquisition  cost: 
time  and  effort  flexibility:  line  item 
budget  changes:  carryover;  and  financial 
reports  from  LEAs. 

Discussion:  In  order  to  provide 
additional  guidance  and  to  ensure  that 
Chapter  1  funds  are  spent  only  for 
authorized  program  purposes,  the 
Secretary  has  made  certain  provisions 
of  EDGAR  applicable  to  programs  under 
this  part  In  determining  which 
provisions  to  apply,  the  Secretary 
carefully  balanced  the  need  for  basic 
program  accountability  with  the 
important  principle  of  minimum  Federal 
interference  in  State  and  local  affairs.  In 
particular,  the  final  regulations  allow 
States  to  use  their  own  procedures  to 
ensure  accountability  with  respect  to 
matters  governed  by  two  Office  of 
Management  and  Budget  (OMB) 
circulars:  A-102  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  codified  for 
programs  of  the  Department  in  34  CFR 
Part  80;  and  A-a7  (Principles  for 
Determining  Costs  Apphcable  to  Grants 
and  Contracts  with  State  and  Local 
Governments)  as  amended  on  January 
28. 1981.  Only  if  a  State  chooses  not  to 
apply  its  own  procedures  would  the 


provisions  in  these  parts  of  EDGAR 
apply  to  the  Chapter  1  LEA  Program. 

If  a  State  wishes  to  use  its  own 
procedures  instead  of  the  two  OMB 
circulars  implemented  in  EDGAR,  the 
final  regulations  require  that  the  State's 
procedures  meet  three  general  criteria, 
set  forth  in  9  200.5(a)(4](i)-(iii),  that  are 
designed  to  ensure  the  minimal 
standards  necessary  for  proper 
management  of  Chapter  1  funds.  A  State 
may  adopt  new  procedures,  or  may  use 
accountability  procedures  applicable  to 
the  use  of  its  own  funds,  if  those 
procedtu«s  meet  the  general  criteria: 
The  State's  procedures  do  not  have  to  be 
submitted  to  the  Secretary  for  approval, 
but  must  be  available  for  Federal 
inspection.  If  a  State  does  not  have  its 
own  written  requirements  implemented 
by  July  1, 1989,  but  wishes  to  develop 
them,  the  requirements  in  Part  80  atid 
Appendix  C  to  Part  74  apply  until  such 
time  as  the  State's  written  requirements 
are  adopted.  In  the  event  a  State's 
requirements  are  determined  to  be 
insufficient,  the  enforcement  provisions 
in  Part  E  of  GEPA  apply,  including  the 
due  process  provisions  in  that  part. 
During  the  transition  period  provided  for 
in  section  1491(c)  of  the  Act,  a  State  may 
continue  to  comply  with  the 
requirements  under  Chapter  1  of  the 
ECL\. 

The  Secretary  wishes  to  emphasize 
that  States  have  complete  discretion, 
subject  to  meeting  the  general  criteria 
set  forth  in  {  200.5(a)(4)(i)-(iii),  to  use 
their  own  procedures  instead  of  the 
procedures  in  the  two  OMB  circulars. 
Moreover,  Circular  A-102  has  recently 
been  revised  to  permit  States  to  apply 
their  own  procedures  to  LEAs.  As  a 
result,  even  if  a  State  chooses  to  adopt 
the  procedures  of  that  circular,  it  would 
still  have  considerable  flexibility  in 
determining  the  appropriate  standards 
for  accountability  at  the  local  level. 
Circular  A-87  is  currently  being  revised 

In  addition,  the  final  regulations  make 
applicable  a  limited  number  of 
provisions  from  Part  76  (State- 
Administered  Programs);  Part  77 
(Definitions  That  Apply  to  Department 
Regulations);  Part  78  (Educational 
Appeal  Board);  and  Part  81  (General 
Education  Provisions  Act — 
Enforcement).  The  Secretary  believes 
these  minimal  requirements  will  help  to 
ensure  basic  accoimtability  without 
imposing  undue  burden  and  paperwork 
on  SEAs  and  LEAs. 

Changes:  The  criteria  that  a  State's 
procedures  must  "result  in  the  efficient 
and  effective  administration  of  programs 
under  this  part"  has  been  deleted  from 
S  200.5(a)(4).  With  regard  to  the 
comments  regarding  clarification  of  the 
relationship  of  certain  EDGAR 


requirements  and  Chapter  1 
requirements,  the  Department  will 
provide  appropriate  clarification  in  the 
policy  manual  in  accordance  with 
section  1436(b)(2)  of  the  Act 

Section  200.6(c)    Other  Definitions 

Comment'  A  number  of  conunenters 
recommended  revisions  to  the  definition 
of  "in  loco  parentis."  Specifically,  one 
commenter  recommended  that  the  LEA 
agree  to  recognize  any  adult  designated 
as  "in  loco  parentis."  Another 
commenter  recommended  that  the  SEA 
be  allowed  to  use  the  State's  legal 
definition  of  "in  loco  parentis."  Several 
commenters  recommented  that  the 
definition  be  revised  to  require  that  the 
parent  or  legal  guardian  make  the 
designation  in  writing. 

Discussion:  The  defintion  of  "parent" 
in  section  1471  of  the  Act  includes  a 
person  standing  in  loco  parentis. 
Topically,  this  person  would  be  the  one 
with  whom  the  child  lives  and  is  often  a 
relative  of  the  child.  In  some  instances, 
the  parent  or  legal  guardian  may  wish 
another  person  to  be  responsible  for  the 
child's  education,  including  the  Chapter 
1  program.  This  person  must  be 
designated  by  the  parent  or  legal 
guardian.  However,  it  is  not  the  intent  of 
the  regulations  that  the  designation  of  a 
person  "in  loco  parentis"  be  the  Chapter 
1  program  only  with  the  parent  or  legal 
guardian  retaining  authority  with  regard 
to  the  regular  program  of  instruction  in 
the  school.  The  regualtions  do  not 
require  that  the  designation  be  in 
writing.  Specific  procedures  for 
designating  a  person  to  stand  in  loco 
parentis  are  left  to  the  discretion  of 
SEAs  and  LEAs. 

Changes:  The  definition  of  "parent"  in 
9  200.6(c)  has  been  revised  to  clarify 
that  "in  loco  parentis"  means  either  the 
person  with  whom  a  child  lives  or,  in 
some  instances,  another  person 
designed  by  the  parent  or  legal  guardian 
to  be  responsible  for  the  total 
educational  program  of  the  child. 

Comment  Three  comments  were 
received  on  the  definition  of 
"educationally  deprived  children."  One 
commenter  questioned  whether  the 
definition  required  the  use  of 
standardized,  norm-referenced 
achievement  tests  to  determine  which 
children  are  below  the  level  appropriate 
for  their  age.  A  second  commenter 
suggested  that  the  definition  be  revised 
to  include  children  who  score  below  the 
SOth  percentile  or  normal  curve 
equivalence  score  in  reading,  language 
arts,  or  mathematics.  Lastly,  one 
commenter  felt  that  there  was  a  lack  of 
congruity  between  the  goal  of  helping 
children  attain  grade  level  proficiency 
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and  the  definition  for  children  retained 
in  grade.  The  commenter  noted  diat 
retained  children  may  be  able  to 
perform  at  grade  level  even  though  their 
achievement  is  not  appropriate  for 
children  their  age. 

Discussion:  Section  200.31(b)  requires 
that  the  LEA  identify  educationally 
deprived  children  in  all  eligible  school 
attendance  areas  but  does  not  provide 
specific  criteria,  measures,  or 
procedures  to  be  used.  The  Secretary 
believes  that  these  decisions  should  be 
made  by  SEAs  and  LEAs  to  reflect  local 
conditions.  As  to  the  perceived  conflict 
between  the  program  purpose  and  the 
defmition,  age  has  been  used  to  define 
"educationally  deprived  children"  in 
recognition  that  for  various  reasons 
children  may  not  be  in  a  grade 
appropriate  for  their  age.  Therefore,  for 
the  piupose  of  identifying  educationally 
deprived  children,  age  is  a  more 
appropriate  factor  than  grade. 
Changes:  None. 
Comment  One  commenter 
recommended  that  the  defmition  of 
"preschool  children"  be  modified  to 
clarify  that  the  children  are  below  the 
age  or  grade  the  LEA  is  required  to 
provide  free  public  education,  since 
some  school  districts  voluntarily  provide 
programs  for  children  before  the 
compulsory  attendance  age. 

Discussimr.  The  intent  of  the 
definition  is  to  implement  section 
1014(a)  of  the  Act,  which  provides  that 
among  the  chidren  el^ble  for  services 
are  those  who  are  not  yet  at  a  grade 
level  for  which  the  LEA  provides  a  free 
public  education.  This,  in  an  LEA  that 
provides  kindergarten  for  five-year-olds 
either  voluntarily  or  because  of  State 
law,  "preschool  children"  are  those 
children  who  are  not  old  enough  for 
kindei^garten.  If  the  requested 
modification  were  made,  an  LEA  might 
think  that  it  could  use  CHiapter  1  hmds  to 
provide  a  "preschool"  program  f^  some 
children  while  it  used  local  funds  to 
provide  the  same  program  for  other 
children,  because  the  LEA  was  not 
required  to  provide  the  program  to  any 
of  the  children.  This  use  of  Chapter  1 
funds  woiUd  violate  the  supplem«it.  not 
supplant  requirement  in  section  1018(b) 
of  the  Act.  If  an  LEA  is  voluntarily 
providing  kindergarten,  for  example. 
Chapter  1  funds  may  be  used  to  provide 
supplemental  services  to  eligible 
children  just  as  at  other  grades. 
Classifying  diose  children  as  "preschool 
children"  would  not  be  necessary. 
Changes:  None. 

Comment  Two  comments  were 
received  on  the  definition  of  "school 
attendance  area."  One  conunenter 
requested  clarification  of  "voluntary 
basis."  The  second  commenter  believed 


that  a  portion  of  the  definition,  which 
-  refers  to  a  school  a  child  would  attend  if 
the  child  were  not  attending  a  private 
school  or  aaotber  poblic  school  on  a 
voluntary  basis,  is  confrising. 

Discussion:  Eligibility  of  school 
attendance  areas  for  Chapter  1  services 
is  determined  on  the  basis  of  the  number 
of  percentage  of  low-income  children 
residing  in  that  area.  The  deffaution 
provides  a  way  to  count  children 
attending  private  schools,  either  in  the 
attendance  area  or  outside  it,  and  also 
counts  children  who  voluntarily  attend 
another  school  under  an  open 
enrollment  policy  or  a  desegregation 
plan. 

Changes:  None. 

Comment  Several  commenten  noted 
that  9  200.6(a)  refera  to  the  definition  of 
"more  advanced  slciils"  contained  in 
section  1471  of  the  Act,  but  that  no 
defmition  of  "basic  skills"  is  induded. 
Commenters  suggested  that  the 
regulations  contain  a  defmition  of  "basic 
skills." 

Discussion:  As  commenters  noted,  the 
definition  of  "more  advanced  skills" 
appears  in  the  statute,  but  the  term 
"basic  skills"  is  not  defined.  The 
Secretary  l>eiieves  tliat.  althov^  there  is 
some  general  agreement  that  basic  skills 
include  those  skills  needed  in  order  to 
read  and  compote.  States  often  have 
varying  definitions  of  the  term.  The 
Secretary  believes  a  national  definition 
for  Chapter  1,  which  might  conflict  widi 
those  of  the  States,  would  cause 
uimecessary  difficulty  and  is  not 
needed. 

Changes:  None. 

Section  200.20    How  Does  an  LEA 
Apply  for  a  Subgrant? 

Comment  One  commentn*  suggested 
diat  9  200.20(aKS)  include  a  reference  to 
children  in  adult  correctional 
institutions. 

Discussion:  The  omission  of  a 
reference  to  children  in  adult 
correctional  institutions  was 
inadvertoit 

Changes:  Sections  200.1  and  20a20 
have  revised  to  include  children  in  local 
correctional  institutions  in  addition  to 
those  in  institutions  for  neglected  or 
delinquent  children. 

Comment  Many  conunenters  objected 
to  the  requirement  in  9  200.20(a)(8)  that 
the  LEA  submit  to  the  SEA  copies  of 
salary  schedules  and  policies  to  ensure 
compliance  with  the  comparability  of 
services  requirements  in  9  200.43  of  the 
regulations.  Commenters  believed  that 
the  requirement  created  dupUcative, 
burdensome,  and  mmeuessary 
paperwork.  In  addition,  commenters 
nc^ed  that  salary  schedules  could 
become  outdated  by  the  time  an 


application  for  funds  was  approved.  As 
an  alternative,  several  commenters 
recommended  that  the  requirements  be 
revised  to  require  that  the  LEA  maintain 
on  file  copies  of  salary  schedules  and 
the  policies  required  by  9  200.43. 

Discussion:  Section  1018(c)  of  the  Act 
states  that,  as  means  of  demonstrating 
comparability,  an  LEA  may  provide  a 
written  assurance  that  it  has  established 
and  implemented  a  district  wide  salary 
schedule;  a  policy  to  ensure  equivalence 
among  schools  in  teachers, 
administrators,  and  auxiliary  personnel; 
and  a  policy  to  ensure  equivalence 
among  schools  in  the  provision  of 
curriculum  materials  and  instructional 
supplies.  The  intent  of  the  proposed 
regulations  was  to  provide  the  SEA  with 
the  salary  information  and  policies  for 
review  prior  to  approving  the 
application,  minimizing  the  LEA's  risk  of 
subsequentiy  being  found  to  be  out  of 
compliance  with  the  requirement. 
However,  the  Secretary  does  not  want 
to  impose  unnecessary  paperwork 
burden,  especially  since  section  1018(c) 
of  the  Act  states  that  an  LEA  shall  be 
considered  to  have  met  the  comparable 
services  requirements  if  it  files  with  the 
SEA  the  appropriate  written  assurance. 
In  any  case,  the  LEA  must  comply  with 
the  comparable  services  requirements  in 
9  20a43.  and  the  SEA  must  monitor  the 
LEA's  compliance  with  the 
requirements. 

Changes:  Section  200.20(a)  has  l)een 
revised  to  remove  the  provision 
requiring  that  the  LEA  include  with  its 
application  a  copy  of  its  salary  schedule 
and  pohcies. 

Comment  Two  commenters  suggested 
the  deletion  of  the  provision  requiring 
the  LEA  to  submit  in  its  application  data 
showing  that  the  LEA  maintained  fiscal 
effort.  The  commenters  noted  that  tlie 
Act  did  not  specifically  require  that  the 
data  be  in  an  application. 

Discussion:  The  Secretary 
understands  that  many  SEAs  collect  and 
maintain  expenditure  data  in  a  form  that 
allows  determinations  that  1£Ab  have 
maintained  fiscal  effort.  Therefore,  to 
require  LEAs  in  those  States  to  provide 
that  information  in  an  application  would 
be  dupUcative  and  unnecessary. 

Cftanges:  Section  200.20(a)(7)  h-is  been 
revised  to  require  that  data 
demonstrating  maintenance  of  fiscal 
effort  be  included  in  the  application  only 
if  the  data  are  not  otherwise  available  to 
the^A. 

Comment  Three  commenters  took 
exception  to  the  provision  that  allowed 
the  ^A  to  require  LEAs  to  submit  any 
other  information  it  finds  necessary  to 
ensure  compliance  with  the  LEA 
application  assurances  in 
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I  200.20(a)(10).  One  commenter 
suggested  that  either  the  assurances  or 
information  demonstrating  compliance 
should  be  required  but  not  both. 
Another  commenter  believed  that  this 
requirement  is  vague  and  questioned 
what  information  an  SEA  would  require 
to  determine  compliance  with  the 
assurances.  On  the  other  hand,  another 
commenter  requested  that  the  provision 
be  expanded  to  cover  any  information 
the  SEA  needs  to  ensure  compliance 
with  the  requirements  under  this  part 

Discussion:  Although  the  commenters 
indicated  concern  over  possible  burden 
an  SEA  may  impose  on  LEAs  by 
explicitly  stating  that  additional 
information  may  be  required  in  an  LEA's 
application,  the  SEA  has  responsibility 
for  determining  that  what  is  proposed  in 
an  application  meets  the  requirements  of 
the  Act  and  the  regulations.  An  SEA 
may  determine  that  the  assurances  in 
§  200.20(a](10]  are  insufficient  to 
determine  that  LEAs  will  be  in 
compliance.  However,  the  Secretary  is 
concerned  about  the  possible  paperwork 
burden. 

Changes:  Section  200.20(a)(10)  has 
been  changed  to  clarify  that  any 
additional  information  is  to  be  required 
with  the  least  possible  paperwork  and 
burden. 

Comment:  Three  commenters 
suggested  that  because  fi  200.20(a)(4) 
requires  a  description  of  the  desired 
outcomes  for  children  participating  in 
the  Chapter  1  project,  in  terms  of  basic 
and  more  advanced  skills,  the  term 
"more  advanced  skills"  should  be 
deRned  in  the  definition  section  of  the 
regulations. 

Discussion:  Section  1471  of  the  Act 
includes  a  definition  of  the  term  "more 
advanced  skills."  Section  200.6(a]  of  the 
regulations  incorporates  into  the 
regulations  definitions  of  all  terms 
included  in  section  1471.  Therefore,  no 
further  defmition  of  the  term  is 
necessary. 
Changes:  None. 

CommenL  Two  comments  were 
received  concerning  the  requirement  in 
S  200.20(a)(5)  that  the  application 
include  a  description  of  the  ser\'ices  to 
be  provided  to  eligible  children  enrolled 
in  private  elementary  and  secondary 
schools.  One  commenter  recommended 
deletion  of  the  provision  since  section 
1012(c)  of  the  Act  requires  only  an 
assurance  that  the  LEA  has  made 
provisions  for  services  for  private  school 
children.  Another  commenter  suggested 
that  the  application  need  only  describe 
services  for  children  enrolled  in  private 
schools  on  a  districtwide  basis  and  not 
on  a  school-by-school  basis. 

Another  commenter  recommended 
that  the  budget  required  by 


{  20a20(a)(3)  include  a  listing  of  the 
proposed  expenditures  for  private 
school  children  to  demonstrate  that  the 
LEA  plans  to  make  equal  expenditures 
for  eligible  children  enrolled  in  private 
schools. 

Several  commenters  suggested  that 
additional  assurances  be  required  of  an 
LEA  concerning  the  provision  of 
services  to  eligible  children  enrolled  in 
private  schools.  One  commenter 
recommended  that  the  LEA  provide  an 
assurance  that  it  is  implementing 
requirements  for  services  to  private 
school  children  in  SS  200.50  through 
200.58.  Other  commenters  requested  an 
additional  assurance  that  private  school 
officials  were  consulted,  with  one 
conunenter  suggesting  that  an 
appropriate  private  school  official's 
signature  be  part  of  the  assurance. 
Discussion:  Given  the  statutory 
requirement  to  serve  eligible  children 
enrolled  in  private  schools  and  the 
requirement  that  the  apphcation  include 
a  description  of  projects  to  be 
conducted,  the  Secretary  believes  that, 
in  addition  to  an  assurance  that  private 
school  children  will  be  served,  a 
description  is  needed  in  order  for  the 
SEA  to  approve  the  application.  The 
description  need  only  describe  services 
to  be  provided  for  all  eligible  attendance 
areas  selected  for  participation  in  the 
program  and  not  separately  for  each 
attendance  area,  and  should  provide 
sufficient  information  for  the  SEA  to 
determine  that  the  services  ensure 
equitable  participation  in  accordance 
with  S§  200.50  through  200.58. 

Section  200.20(a)(3)  of  the  proposed 
regulations  required  that  the  project 
description  include  a  budget  for  the 
initial  project  year.  As  part  of  that 
budget,  the  Secretary  agrees  that  the 
budget  should  be  of  sufficient  detail  to 
show  proposed  expenditures  for  both 
public  and  private  school  children. 

Changes:  Paragraphs  (a)(3)  and  (d)(3) 
of  S  200.20  have  been  revised  to  clarify 
that  the  budget  include  proposed 
expenditures  for  services  to  both  public 
and  private  school  children.  In  addition, 
S  200.20(h)(5)  has  been  changed  to 
require  that  the  description  of  services 
for  eligible  children  enrolled  in  private 
schools  be  provided  to  ensure  the 
equitable  participation  of  the  children  in 
accordance  with  S§  200.50  through 
200.5& 

Comment:  One  commenter  requested 
that  the  assurance  in  S  200.20(a)(10](ii) 
of  the  proposed  regulations  be  revised  to 
include  pupil  services  personnel  in  the 
group  to  be  consulted  concerning  the 
design  and  implementation  of  the 
project. 

Discussion:  The  Secretary  agrees  that 
pupil  services  personnel,  with  their 


knowledge  and  skills  concerning 
parents,  families,  and  support  services, 
can  play  an  important  role  in  designing 
and  implementing  projects. 

Changes:  Section  200.20(a)(10)(i)(B) 
has  been  changed  to  include  pupil 
services  personnel  in  the  assurance 
concerning  consultation. 

Comment-  One  commenter  requested 
that  S  200.20(a)(10)(iv)  of  the  proposed 
regulations,  which  refers  to  coordinating 
the  Chapter  1  curriculum  with  the 
regular  instructional  program,  provide 
for  an  examination  of  the  regular 
program  of  instruction  to  determine 
whether  practices  related  to  that 
instruction  were  contributing  to  Chapter 
1  children's  lack  of  achievement.  The 
commenter  made  a  similar  request  for 
§  200.37(a)(2)(iv)(D)  of  the  proposed 
regulations,  which  refers  to  improving 
coordination  with  the  regular  school 
program. 

Discussion:  The  proposed  regulations 
concerning  coordination  of  the 
instruction  provided  with  funds  under 
this  part  with  the  regular  instructional 
program  stem  directly  from  sections 
1012(c)  and  1021(b)(l)(A)(ii)  of  the  Act. 
Given  that  one  of  the  purposes  of  the 
assistance  under  this  part  is  to  help 
educationally  deprived  children  succeed 
in  the  regular  program,  coordination 
between  the  instructional  programs 
would  seem  to  be  essential.  The 
Secretary  agrees  that  the  required 
coordination  of  services  includes  an 
examination  of  practices  and  procedures 
under  both  the  Chapter  1  program  and 
the  regular  program.  To  examine  one 
and  not  the  other  precludes  any  genuine 
efforts  to  coordinate  services. 

Section  200.1(b)  of  the  regulations 
reflects  the  statutory  purpose  of  the 
program — helping  participating  children 
succeed  in  the  regular  program.  Both 
statutory  requirements  for  coordinating 
the  services  are  included  in  the 
regulations. 

Changes:  Section  200.20(a)(10)  and 
200.27(a)(2)  have  not  been  revised,  but 
§  200.35(a](l)(ii)  has  been  added  to  the 
regulations,  which  requires  an  LEA  to 
include  in  its  evaluation  a  review  of 
Chapter  1  children's  progress  in  the 
regular  program. 

Section  200.23    How  Does  an  SEA 
Allocate  County  Aggregate  Amounts? 

Comment'  Commenters  recommended 
that  the  regulations  include  alternative 
methods  of  identifying  low-income 
students  such  as  school  lunch  and  Aid 
to  Families  with  Dependent  Children 
(AFDC).  Also  recommended  was 
language  requiring  SEAs  to  allocate 
funds  to  LEAs  in  the  county  on  the  basis 
of  a  uniform  measure  of  poverty. 


Federal  Register  /  Vol.  54.  No.  96  /  Friday.  May  19.  1989  /  Rules  and  Regulations  21781 


Discussion:  Section  200.23(b)(1)  of  the 
regulations  requires  that  the  SEA 
allocate  the  county  aggregate  amount  to 
LEAs  in  the  county  on  the  best  available 
data  on  the  number  of  children  bom 
low-income  families  in  the  LEAs.  No 
specific  method  is  identified  in  the 
regulations  so  it  should  be  understood 
that  a  variety  of  methods  may  be  used. 
The  Secretary  agrees  that,  in  accordance 
with  section  1005(a)(2)  of  the  Act.  the 
allocation  among  LEAs  must  be  on  an 
equitable  basis;  therefore,  a  uniform 
measure  of  low-income  must  be  used  for 
all  LEAs  in  the  county. 

Changes:  Section  200.23(b)(1)  has 
been  modified  to  require  that  the  SEA 
shall  use  a  uniform  measure  of  low- 
income  in  the  county. 

Comment  One  commenter  suggested 
that  when  an  LEA  serves  children  from 
another  LEA.  the  SEA  should  not  adjust 
the  LEA's  allocation  and  that  the  two 
LEAs  should  devise  a  plan  together  to 
provide  services  to  the  students. 

Discussion:  Section  200.23(b)(2)(iii) 
suggests  that  an  SEA  may  adjust 
allocations  or  permit  the  LEA 
individually  or  in  cooperation  with 
another  LEA  to  carry  out  the  project. 
There  is  no  requirement  that  the  SEA 
must  adjust  an  allocation  in  such  a 
circumstance. 

Changes:  None. 

Comment  One  commenter  questioned 
if  the  State  could  require  the  LEA  to 
spend  additional  funds  or  provide 
additional  services  to  the  neglected  or 
delinquent  institutions  if  the  State  finds 
that  services  being  provided  are 
insufficient. 

Discussion:  If  the  LEA  receives  an 
allocation  for  children  in  a  local 
institution,  the  LEA  must  include  the 
children  residing  in  the  institution  in  its 
annual  needs  assessment  Resources  are 
allocated  to  schools  on  the  basis  of  the 
number  and  needs  of  children  to  be 
served,  including  children  in  tiie  local 
institution.  The  LEA  must  address  the 
needs  of  the  children  in  the  institution. 
Some  of  the  children  may  be  served  in 
public  schools  by  the  Chapter  1  LEA 
Program  while  others  may  be  served  in 
the  institution.  Decisions  on  the 
resources  made  available  are  made  by 
the  LEA  on  the  basis  of  its  annual  needs 
assessment.  The  SEA  has  the 
responsibihty  for  approving  applications 
and  monitoring  the  LEA's  compliance 
with  requirements. 

Therefore,  in  certain  situations,  the 
SEA  could  require  an  LEA  to  provide 
additional  resources  for  children  in 
institutions. 

Changes:  None. 

Comment  One  commenter  requested 
clarification  on  whether  the  SEA  should 
adjust  an  LEA's  allocation  on  a  prorated 


basis  if  a  neglected  or  delinquent 
institution  closes. 

Diecussion:Vt  a  neglected  or 
delinquent  institution  were  to  close 
before  the  begiiming  of  the  school  year, 
the  funds  would  be  transferred  to  the 
LEA  in  which  the  institution  to  which 
the  students  would  be  transferred  is 
located.  If  the  institution  were  to  close 
in  the  middle  of  the  school  year,  the  LEA 
would  have  met  its  obligation  for 
serving  those  students  and  there  is  no 
statutory  requirement  to  adjust  its 
allocation. 

Changes:  None. 

Comment  One  commenter  requested 
that  the  minimum  allocation  (fewer  than 
10  children)  language  in  9  200.23(b)(3) 
apply  to  this  section  in  regard  to 
services  to  children  attending  neglected 
or  delinquent  institutions  and  private 
schools. 

Discussion:  The  language  in  section 
1005(b)  of  the  Act  refers  to  the  total 
number  of  children  to  be  counted  for 
purposes  of  allocation  of  funds  and  not 
to  numbers  of  children  eligible  to  be 
served.  In  determining  the  number  of 
children  for  purposes  of  allocations, 
children  who  attend  private  schools  or 
are  in  neglected  or  delinquent 
institutions  are  counted.  The  "fewer 
than  10  children"  language  applies  only 
when  the  entire  LEA  has  fewer  than  10 
children  to  generate  funds. 

Changes:  None. 

Section  200.25   How  Does  an  SEA 
Allocate  Concentration  Grants  to  an 
LEA? 

Comment  Commenters  recommended 
the  retention  of  a  unified  allocation  to 
counties  of  basic  and  concentration 
grants  but  also  recommended  that  the 
regidations  specify  that  SEAs  need  not 
issue  differing  regulations  to  govern  the 
two  types  of  grants. 

Discussion:  Although  not  stated  in  the 
proposed  regulations,  this  is  the 
Secretary's  intent 

Changes:  Section  200.25(c)  has  been 
added  to  clarify  that  regulations 
governing  basic  grant  funds  also  apply 
to  concentration  grant  funds. 

Comment  Two  commenters  suggested 
that  regulations  be  developed  for  those 
districts  that  are  located  in  more  than 
one  county. 

Discussion:  The  same  principles 
included  in  9  200.23(b)(2)(i)  in  regard  to 
the  basic  grant  allocation  for  districts 
that  overlap  county  lines  apply  to 
concentration  grants. 

Changes:  None. 

Comment  One  commenter  questioned 
whether  each  LEA  would  receive 
concentration  grant  funds  if  every  LEA 
in  the  State  meets  the  eligibility 
requirements. 
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Discussion:  If  an  LEA  meets  the 
eligibility  requirements  as  defined  in 
9  200.3(c)(1),  it  will  receive 
concentration  grant  funds.  Therefore,  if 
every  L£A  meets  the  eligibility 
requirements,  each  would  receive  an 
appropriate  proportion  of  concentration 
grant  funds  bom  the  SEA. 
Changes:  None. 

Comment  One  conunenter  questioned 
if  an  LEA  composed  of  twelve  town 
school  districts  would  be  required  to 
demonstrate  how  funds  are  spent  town 
by  town  or  for  the  LEA  as  a  whole. 

Discussion:  As  with  basic  grant  funds, 
the  LEA  is  not  required  to  account  for 
expenditure  of  its  concentration  grant 
funds  among  subunits.  Neither  will  the 
LEA  be  required  to  accoimt  separately 
for  basic  and  concentration  grant  funds. 
Changes:  None. 

Comment  One  commenter  questioned 
what  to  do  if  a  school  does  not  want  a 
concentration  grant 

Discussion:  An  LEA  not  a  school,  is 
eligible  for  concentration  funds. 
Therefore,  the  school  does  not  have  the 
option  to  decline  a  concentration  grant 
Changes:  None. 

Comment  Commenters  requested  that 
"eligible  LEA"  be  clarified  to  mean 
"eligible  LEA  for  concentration  grant" 
Discussion:  The  Secretary  agrees  this 
clarification  would  be  helpful. 

Changes:  Throughout  9  200.25,  the 
term  "eligible  LEAs"  has  been  revised  to 
clarify  that  the  LEA  is  eligible  for 
concentration  grant  funds. 

Comment  One  conunenter  suggested 
that  all  funds  be  distributed  by  the  SEA 
to  eligible  LEAs  in  proportion  to  the 
number  of  children  from  low-income 
families  in  the  school  district 

Discussion:  Section  1008  of  the  Act 
requires  distribution  of  concentration 
grants  to  those  LEAs  that  meet  the 
eligibility  criteria. 
Changes:  None. 

Comment  One  commenter  questioned 
if  it  would  be  possible  to  rank  order 
those  eligible  LEAs  that  are  in  ineUgible 
counties  applying  for  concentration 
grants  or  if  all  that  apply  must  receive 
funds. 

Discussion:  For  those  LEAs  that  are 
located  in  ineligible  counties,  the  SEA 
may  reserve  not  more  than  2  percent  of 
concentration  grant  funds  to  make  direct 
payments  to  those  LEAs.  SEAs  must 
rank  order  those  LEAs  to  determine 
concentration  grant  payments.  Since 
determinations  of  poverty  in  LEAs  by 
States  are  often  based  on  criteria  other 
than  those  used  to  determine  eligilitity 
of  counties,  there  may  be  some  States  in 
which  there  are  several  LEAs  eligible, 
based  on  criteria  States  use,  that  are  not 
located  in  counties  that  receive 
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allocations.  The  ranking  procedure  will 
allow  SEAs  to  allocate  funds  to  those    - 
LEAs  in  greatest  need. 

Changes:  Section  200.25(b)(1)  has 
been  revised  to  clarify  that  LEAs  in 
ineligible  counties  will  be  rank  ordered 
to  receive  concentration  grants  from  the 
2  percent  portion  of  the  total 
concentration  grant  amount  the  SEA 
may  reserve  for  those  LEAs. 

CommenL  One  commenter  was 
concerned  that  the  mixing  of  two  data 
sources  to  allocate  basic  and 
concentration  grants  would  be 
cumbersome  and  could  result  in  some 
inequities. 

Discussion:  The  Secretary  agrees  that 
concentration  grants  are  to  be  allocated 
on  the  basis  of  the  same  data  sources  as 
are  basic  grants  as  described  In  {  200.23 
or  S  200.24  of  the  regulations. 

Changes:  Section  20a25  has  been 
modified  throughout  to  refer  to  the 
current  number  of  children  counted  for 
the  purposes  of  8  200.23  or  {  200.24. 
Section  200.23  has  been  revised  to  state 
that  the  SEA  shall  use  a  uniform 
measure  of  poverty  to  determine  the 
number  of  children  hvm  low-hicome 
families. 

Comment  Commenters  recommended 
that  the  regulations  be  changed  to 
clarify  that  the  term  "proportion  of  low- 
income  families"  refers  to  children 
counted  under  either  the  15  percent  or 
the  6.500  criteria,  not  Just  the  15  percent 

Discussion:  The  Secretary  concurs 
that  the  clariftcation  would  be  helpfuL 

Changes:  Section  200.25  has  been 
revised  accordingly. 

Section  200.26    How  Does  an  SEA 
Reallocate  Funds? 

Comment  Two  commenters  stated 
that  there  is  a  conflict  between  the 
maintenance  of  e^ort  and  reallocation 
requirements.  One  section  indicates  that 
SEAs  are  to  reallocate  funds  if  an  LEA 
fails  to  maintain  effort  and  the  other 
that  SEAs  are  to  proportionally  reduce 
the  allocation.  One  of  the  commenters 
suggested  that  present  policy  regarding 
failure  to  meet  maintenance  of  effort 
requirements  is  better. 

Discussion:  The  Secretary  agrees  that 
the  propr  :ed  wording  of  S  200.2e(a)(ii) 
was  not  clear  and  appeared  to  say  that 
an  LEA  that  failed  to  maintain  effort 
would  not  have  already  had  its 
allocation  reduced. 

Changes:  Section  ^.26(a)(ii)  has 
been  revised  accordingly. 

CommenL  One  commenter  suggested 
that  giving  comparable  data  to 
demonstrate  an  increase  in  low-income 
children  since  1960  is  impossible  for 
States  that  retain  data  on  free  milk,  and 
free  lunch,  and  AFDC  for  only  Ave  years 


as  required  by  law  and  not  nine  years  as 
would  be  required  by  this  interpretation. 

Discussion:  Section  1403(b)  of  Act 
requires  that  funds  be  reallocated  only 
to  those  LEAs  where  distribution  of 
funds  under  the  formula  in  section  1005 
has  resulted  in  inequity  "as  a  result  of 
such  factors  as  population  shifts  or 
changing  economic  circumstances." 
Unless  the  data  on  which  the  original 
distribution  was  made  have  been 
retained,  a  determination  of  these  shifts 
and  changes  cannot  be  made. 

Changes:  None. 

Comment:  Several  commenters 
requested  clarification  on  census 
undercounts  or  overcounts.  One  asked  if 
a  documented  census  undercount  would 
be  considered  an  inequity  in  the 
application  formula.  The  others 
requested  additional  language  to  cover 
estimated  overcounts  or  undercounts  of 
individuals  from  the  most  recent 
decennial  census. 

Discussion:  The  issue  of  census 
undercounts  and  overcounts  will  be 
discussed  in  the  policy  manual  In 
reference  to  the  question  regarding  an 
inequity  in  the  formula,  section 
1005(c)(2)(a)  of  the  Act  requires  that  the 
count  of  children  be  based  "on  the  most 
recent  satisfactory  data  available  from 
the  Department  of  Commerce."  whereas 
section  1403(a)(2)  refers  to  factors  such 
as  population  shifts  and  changing 
economic  circumstances.  Therefore,  the 
Secretary  does  not  think  alleged 
undercounts  form  a  basis  for 
reallocation. 

Changes:  None. 

CommenL  One  commenter  questioned 
whether  the  comparison  with  1980  data 
also  holds  for  the  neglected  and 
delinquent  caseload  data,  or  if  it  can  be 
determined  on  a  current  basis. 

Discussion:  Section  200.26(b)(2)(ii) 
discussed  one  of  the  factors  that  may 
cause  Inequities  in  the  formula  which  is 
"caseload  data  used  in  the  allocation 
that  are  not  representative  of  the 
number  of  neglected  or  delinquent 
children  in  local  institutions."  However, 
caseload  data  are  collected  annually, 
not  based  on  1980  data.  If  the  State 
determines  that  the  caseload  data  used 
for  Initial  allocation  were  not  accurate, 
that  inaccuracy  is  a  basis  for 
reallocating  funds  to  the  LEA. 

Changes:  None. 

Section  200.30    How  Does  an  LEA 
Select  School  Attendance  Areas  to  be 
Project  Areas? 

CommenL  One  commenter  supported 
the  option  to  continue  to  serve  schools 
one  year  beyond  the  year  at  which  they 
cease  to  be  selected  for  participation, 
but  the  commenter  recommended  it  be 
stipulated  that  schools  served  under  this 


provisions  not  replace  schools  selected 
to  operate  a  Chapter  1  project 

Discussion:  Although  consensus  was 
reached  by  the  negotiated  rulemaking 
groups  on  project  areas,  the  group  did 
not  consider  whether  schools  identified 
as  eligible  under  any  of  the  special  rules 
in  i  200.30(b)  could  replace  schools 
determined  to  be  eligible  under  the 
general  rule  in  (  200.30(a).  It  is  not  the 
intent  of  §  200.30(b)(5)  to  deny  Chapter  1 
services  to  any  eligible  school  but  to 
provide  continued  services  for  one 
additional  year  to  a  school  that  was 
eligible  and  served  the  previous  year 
but,  in  the  absence  of  this  provision, 
would  not  be  selected  to  participate  in 
the  Chapter  1  project.  However,  if  an 
LEA  does  not  have  sufficient  funds  to 
add  services  to  a  school  that  is  now 
eligible  and  could  be  served,  but 
received  no  services  the  previous  year, 
the  LEA  may  choose  to  continue 
services  in  the  formerly  served  school 
this  year  and  not  serve  the  school  that 
would  otherwise  participate. 

Changes:  Section  200.30(b)(5)  has 
been  revised  to  provide  that  a  school 
attendance  area  that  continues  to  be 
served  under  the  continuation 
provisions  may  take  the  place  of  an 
otherwise  eligible  school  attendance 
area  that  could  be  served. 

CommenL  One  commenter 
recommended  that  LEAs  be  allowed  to 
select  eligible  attendance  areas  by  using 
a  combination  of  percentage  and 
average  number  of  children  from  low* 
income  families. 

Discussion:  The  use  of  a  combination 
of  percentage  and  number  of  children 
from  low-income  families  has  been  an 
acceptable  procedure  for  identifying 
eligible  attendance  areas  under  Chapter 
1  (ECLA).  To  meet  the  requirement  for 
targeting  resources  on  a  limited  number 
of  school  attendance  areas  with  the 
highest  concentration  of  children  from 
low-income  families,  the  procedure 
limited  the  number  of  eligible 
attendance  areas  to  the  number  it  would 
have  identified  if  it  had  used  only  one  of 
the  methods. 

Changes:  Section  200.30{a)(2)(B)(ii) 
has  been  added  to  allow  an  LEA  to  use 
a  combination  of  percentage  and 
number  of  children  from  low-income 
families  in  identifying  eligible  areas. 
except  that  the  total  number  of  eligible 
attendance  areas  may  not  exceed  the 
number  of  attendance  areas  the  LEA 
would  have  identified  as  eligible  if  it 
had  used  only  one  of  the  methods. 

CommenL  One  commenter 
recommended  that  the  exemption  in 
S  200.30(d)  be  expanded  to  include  an 
LEA  with  not  more  than  one  school 
building  for  each  grade  span  in  order  to 
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prevent  unnecessary  paperworic  for 
qualifying  LEAs. 

Discussion:  If  an  LEA  has  only  one 
school  building  for  each  grade  span,  that 
school  is  automatically  eligible  for 
Chapter  1  services. 

Changes:  Section  200.30(d)(2)  is  added 
specifically  to  exempt  an  LEA  from 
identifying  eligible  attendance  areas  if 
the  LEA  has  no  more  than  one  school 
attendance  area  at  each  grade  span. 

CommenL  One  commenter  was 
concerned  that  the  language  used  in 
discussion  of  concentration  of  services 
is  too  lax  and  requested  stronger  and 
more  clarifying  language  to  ensiu«  that 
schools  provide  services  in  the  area 
identified  as  most  in  need. 

Discussion:  Paragraphs  (a)  (2)  and  (3) 
of  i  200.30  require  LEAs  to  rank  schools 
on  the  basis  of  concentrations  of  low- 
income  children  and  select  schools  on 
the  basis  of  that  ordering.  Section  200.32 
requires  LEAs  to  establish  projects  of 
sufficient  size,  scope,  and  qualify  to  give 
reasonable  promise  of  substantial 
progress  toward  meeting  the  needs  of 
educationally  deprived  children.  Section 
200.33(a)  requires  LEAs  to  allocate  funds 
among  schools  on  the  basis  of  the 
number  and  needs  of  children  in  each 
school.  The  Secretary  believes  that, 
taken  together,  the  provisions  provide 
for  sufficient  concentration  of  services 
commensurate  with  statutory 
requirements. 

Changes:  None. 

CommenL  Several  commenters 
requested  clarification  to  allow  an  LEA 
to  waive  a  needs  assessment 
requirement  at  certain  grade  levels  if  it 
determines  that  funding  is  inadequate  to 
provide  services  in  all  grade  levels. 

Discussion:  Section  1014(b)  of  the  Act 
provides  that  an  LEA  may  receive 
Chapter  1  funds  only  if  it  makes  an 
assessment  of  educational  needs  each 
year  to  identify  educationally  deprived 
children  in  all  eligible  attendance  areas. 
An  assessment  of  educational  needs 
must  be  made  at  all  grade  levels  to 
determine  the  areas  and  grade  levels  of 
greatest  need.  The  regulations 
accurately  reflect  the  legislative 
requirement  that  an  assessment  of 
educational  needs  be  made  each  year  in 
all  eligible  attendance  areas. 

Changes:  None. 

Comment  One  commenter  requested 
that  the  special  rule  in  S  200.30(b)(1) 
should  clarify  the  5  percent  above  or 
below  the  average  concentration  of  low- 
income  children  and  if  all  schools  must 
be  served  when  an  LEA  implements  this 
provision.  Others  recommended  that  the 
regulations  be  changed  to  allow  the  LEA 
to  use  this  provision  if  the  school  with 
the  highest  concentration  of  low-income 
children  was  within  ten  percentage 


points  of  the  school  with  the  lowest 
concentration  of  these  children  in  a 
grade  grouping  or  the  entire  LEA. 
Another  commenter  requested  that  the 
no-wide-variance  rule  now  established 
be  applied  only  to  the  variation  below 
the  LEA  average  concentration  of  these 
children  because  attendance  areas 
above  the  average  are  already  eligible. 

Discussion:  The  House  Report  and 
Senate  Report  which  provide  the 
legislative  history  for  Pub.  L 100-297, 
make  Congressional  intent  clear  that  in 
order  for  LEAs  to  apply  the  no-wide- 
variance  provision,  the  variation  from 
the  districtwide  poverfy  average  is  no 
more  than  five  percent  This  provision 
provides  additional  specificify  to  the 
previous  Chapter  1  provision  allowing 
LEAs  to  serve  all  their  school 
attendance  areas  if  they  have  uniformly 
high  concentrations  of  poverfy. 

Changes:  Section  200.30(b)(1)  has 
been  changed  to  make  it  clear  that  in 
order  to  apply  this  provision,  the 
percentage  of  children  from  low-income 
families  in  each  school  attendance  area 
is  not  more  than  five  percentage  points 
above  or  five  percentage  points  below 
the  average  percentage  of  children  from 
all  low-income  famiUes  within  a  grade 
span  grouping  or  within  the  entire  LEA. 

CommenL  Two  commenters  requested 
a  clarification  of  the  interchangeable  use 
of  the  terms  "attendance  area"  and 
"building,"  and  the  term  "project." 

Discussion:  "Project"  is  defined  in  34 
CFR  77.1  to  mean  the  activify  described 
in  an  apphcation.  "School  attendance 
area"  means,  in  relation  to  a  particidar 
pubUc  school,  the  geographic  area  in 
which  the  children  who  are  normally 
served  by  that  school  reside.  The 
Secretary  agrees  that  the  use  of  the  term 
"building"  was  inconsistent  with  other 
terminology  in  the  regulations. 

Changes:  The  term  "building"  in 
fi  200.43(b)  has  been  changed  to 
"attendance  area"  to  be  more  consistent 
with  other  terminology  and  to  clarify  the 
regulations. 

CommenL  Some  commenters  claimed 
that  implementation  of  S  200.30(b)(2)(ii) 
would  require  excessive  recordkeeping 
to  implement  the  25  percent  rule  and  is 
too  restrictive  in  the  use  of  funds  for 
students. 

Discussion:  The  purpose  of 
S  200.30(b)(2)(u)  is  to  ensure  that  fimds 
under  this  part  are  targeted  to  areas 
with  high  concentrations  of  children 
from  low-income  families  and  that 
services  for  children  already  being 
served  are  not  diminished  in  order  to 
serve  more  schools  under  the  25  percent 
rule.  This  reflects  the  statutory 
requirement  in  section  1013(b)(2)  of  the 
Act 
Changes:  None. 


CommenL  Two  commenters  requested 
that  S  200.30(a)(3)  clarify  whether  LEAs 
are  required  to  have  the  same  Chapter  1 
program  activify  in  all  attendance  areas 
or  if  the  program  activities  could  be 
different  in  some  areas.  The  commenters 
stated  that  there  appeared  to  be  a 
conflict  between  this  section  and 
S  200.31. 

Discussion:  This  provision  is  not  in 
conflict  with,  but  supports.  S  200.31  of 
these  regulations.  The  emphasis  of 
Chapter  1  is  to  concentrate  or  target 
funds  to  the  areas  and  students  who 
have  the  greatest  educational  needs. 
Studies  show  that  the  children  with 
greatest  educational  needs  are  those 
who  reside  in  areas  with  high 
concentrations  of  low-income  children. 
Consequently,  the  statute  requires  that 
LEAs  aimually  rank  the  eligible 
attendance  areas  by  relative  degrees  of 
concentrations  of  these  children.  The 
regulations  reflect  the  intent  of  the 
legislation  to  concentrate  funds  on  those 
children  most  in  need  of  special 
educational  services.  Further,  S  200.33(a) 
of  the  regulations,  requiring  LEAs  to 
allocate  funds  to  schools  based  on  both 
the  number  and  needs  of  children  in  the 
schools,  and  the  school  program 
improvement  requirements  for  SS  200.37 
and  200.38,  indicates  that  LEAs  are  not 
required  to  provide  the  same  activities 
in  all  attendance  areas. 
Changes:  None. 

CommenL  One  commenter  interpreted 
the  ranking  of  attendance  area  provision 
to  mean  that  the  decision  as  to  which 
schools  will  be  served  can  be  made 
immediately  after  the  district  ranks  the 
attendance  areas. 

Discussion:  In  addition  to  ranking, 
LEAs  must  determine  what  level  of 
services  will  be  provided  to  the  schools, 
and  the  cost  of  those  services.  They 
would  then  select  attendance  areas,  in 
rank  order,  until  all  available  funds  are 
exhausted. 
Changes:  None. 

CommenL  One  commenter  questioned 
whether  the  comparison  of  the 
proportion  of  children  from  low-income 
famiUes  in  S  200.30(b)(3)(i)  to  designate 
a  school  that  serves  an  ineligible 
attendance  area  as  an  eligible  school 
was  with  one  eligible  school  or  with  the 
average  of  all  eligible  schools. 

Discussion:  Section  200.30(b)(3)(i) 
accurately  states  the  intent  of  the  Act 
The  LEA  may  compare  the  proportion  of 
low-income  children  in  any  eligible 
attendance  area. 
Changes:  None. 
CommenL  Two  commenters 
recommended  that  school  attendance 
areas  be  defined  or  expanded  to  allow 
the  pairing  or  grouping  of  school 
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buildingt  having  no  overiapping  grades. 
Commmtan  fait  that  unleaa  this  is  done 
thera  wUl  be  a  negativa  inqiact  on 
Chapter  1  profects  and  comparability 
fetjuirements. 

DiacuMMiotu  The  term  "school 
attendance  ana"  is  defined  in  i  200.e(c]. 
The  Department  will  address  specific 
applicatioiu  of  these  regulations  by 
providing  examples  In  the  policy  manual 
to  apply  to  specific  practices  in  LEAs 
writh  paired  schools  or  fai  LEAs  that  use 
groupings  of  schools  for  attendance  area 
selection  and  comparability. 

ChangM:  None. 

Coawmnt  One  commenter  expressed 
a  concern  that  the  regulations  do  not 
exclude  local  institutioos  for  neglected 
or  delinquent  children  from  the  school 
attendance  area  ranking  required  by 
i  20a30(a)  of  the  reguladons. 

DiacuBtiotv  If  the  SEA  determines  that 
a  local  institution  meets  either  the 
definition  a*  an  institution  for 
delinquent  children  or  an  institution  for 
neglected  children  as  defined  in 
i  200.6(c)  of  the  regulations,  children 
residing  in  the  institution  are  eligible  for 
services  under  this  part  regardless  of 
where  the  children  attend  school  The 
institution  need  not  demonstrate 
eligibility  for  services  on  the  basis  of  the 
number  of  percentage  of  children  from 
low-income  families  and.  therefore,  the 
institution  is  not  included  in  the  ranking 
of  eligible  attendance  areas. 

Changes:  None. 

Section  200.31    How  Does  an  LEA 
Identify  and  Select  Children  to 
Participate? 

Comment  Several  conunenters 
supported  the  special  rule  allowing  the 
selection  of  limited  English  proficient 
children  for  Chapter  1  services  on  a 
basis  other  than  English  language 
deficiency  by  using  various  selection 
procedures.  One  commenter 
recommended  that  the  regulations  be 
identical  to  the  statute  regarding 
selection  of  limited  English  proficient 
students  and  that  the  description  of 
alternative  methods  be  deleted.  The 
commenter  believed  that  the  regulations, 
specifically  the  alternative  selection 
procedures  in  i  200.31(cK5)(ii),  provided 
a  dual  selection  process — one  for 
educationally  deprived  children  and  one 
for  limited  English  proficient  children. 
Still  other  commenters  requested  that 
the  provision  covering  the  selection  of 
limited  English  proficient  students  for 
Chapter  1  be  deleted  and  stated  that  the 
remaining  student  selection  regulations 
are  adequate,  and  that  the  LEAs  are  in 
the  best  position  to  distinguish  between 
educational  deprivation  and  language 
factors.  Other  commenters  requested 
that  language  dominance  tests  be 


deleted  or  noted  that  the  use  of  language 
dominance  tests  alone  would  result  in 
selection  of  children  solely  on  the  basts 
of  language  difference,  and  not  on  the 
basis  of  educational  deprivation. 

Discussion:  The  negotiated 
rulemaking  group  agreed  with  the 
student  selection  requirements  in 
1 200.31.  including  the  clarification  of 
the  requirements  for  identifying  and 
selecting  children  with  limited  English 
proficiency.  In  addition,  the  Conference 
Report  that  provides  part  of  the  history 
for  determining  Congressional  intent  in 
Pub.  L 100-297  states  that  LEAs  may 
use  current  Chapter  1  assessment 
procedures  for  children  who,  with  or 
without  bilingual  assistance  in  the 
testing  process,  can  be  identified,  using 
tests  written  in  the  English  language,  as 
educationally  deprived  children  in 
greatest  need  of  assistance.  For  children 
whose  lack  of  English  language 
proficiency  precludes  valid  assessment 
using  tests  written  in  the  English 
language,  local  procedures  to  screen  and 
select  educationally  deprived  limited 
English  proficient  diildren  may  be  used, 
e.g..  teacher  evaluation,  language 
dominance  testing,  weighting  factors,  or 
others  indicators  of  educational 
deprivation  that  discriminate  on  a  basis 
other  that  just  language  deficiency. 
However,  the  Secretary  agrees  with  the 
comment  that  language  dominance  tests 
that  are  used  alone  would  result  in  the 
selection  of  students  solely  on  the  basis 
of  language  difference. 

Changes:  Section  200.31  (c)(5)(ii]  of  the 
regulations  has  been  modified  to  require 
that  language  dominance  tests  be  used 
only  in  combination  with  other 
measures  to  select  children  for  Chapter 
1. 

Comment-  One  commenter  suggested 
that  Chapter  1  services  should  not  be 
altered  to  meet  a  student's  limited 
English  proficiency  or  address  a 
handicapping  condition.  Yet  another 
commenter  was  concerned  that  the 
difficulty  of  discerning  between  learning 
disabilities,  mild  retardation,  and 
limited  English  proficiency  will  cause 
classroom  teachera  not  to  recommend 
students  for  special  education 
evaluation  if  they  know  Chapter  1  will 
select  these  students. 

Discussion:  The  Secretary  believes 
further  regulation  on  this  matter  would 
restrict  the  LEA's  options  to  assess  the 
needs  of  students  and  to  plan  programs 
that  best  meet  their  educational  needs. 
Local  officials  must  use  their  best 
professional  Judgments  in  placement  of 
children  in  educational  programs.  In 
designing  Chapter  1  services,  some 
individual  differences  may  need  to  be 
addressed  for  children  with 
handicapping  conditions  or  lack  of 


English  language  proficiency  on  the 
same  basis  that  individual  differences 
require  alternative  approaches  with 
other  Chapter  1  participants.  LEAs  most 
have  discretionary  authority  in  planning 
Chapter  1  activities  that  best  meet  the 
needs  of  educationally  disadvantaged 
children  and  to  coordinate  Chapter  1 
activities  with  services  to  children  with 
handicapping  conditions  and  limited 
English  proficiency. 

Changes:  None. 

Comment  One  commenter  requested 
adding  a  provision  that  would  not 
require  that  an  LEA  provide  services  to 
handicapped  or  limited  English 
proficient  children  if  it  determines  that 
two  services  would  fragment  the 
students'  basic  classroom  program,  or  if 
other  students  are  waiting  and  have  no 
services  to  meet  their  basic  and 
advanced  skills  needs. 

Discussion:  An  LEA  must  consider 
alternative  approaches  to  educating 
children  and  provide  the  best  education 
program  that  is  possible  regardless  of 
the  child's  educational  levels  or  needs. 
Fragmented  programs  result  in  poorer 
student  achievement  and  inefficient  use 
of  student  and  instructional  time. 
Section  1012(e)(4)  of  the  Act  requires  an 
LEA  to  assure  that,  in  the  case  of 
participating  students  who  are  also 
limited  English  proficient  or  are 
handicapped,  it  will  provide  maximum 
coordination  between  services  provided 
by  Chapter  1  and  services  provided  to 
address  children's  handicapping 
conditions  or  limited  English 
proficiency,  in  order  to  increase 
effectiveness,  eliminate  duplication,  and 
reduce  fragmentation  of  the  students' 
programs.  Section  200.20(a)(l)(v) 
requires  LEAs  to  provide  maximum 
coordination  between  Chapter  1 
services  and  services  provided  to 
address  children's  handicapping 
conditions  or  limited  English 
proficiency. 

Changes:  None. 

Comment  One  commenter  requested 
clarification  to  ensure  that  in  identifying 
and  selecting  students  with  limited 
English  proficiency  as  eligible 
educationally  deprived  children,  LEAs 
use  valid  assessment  measurements. 
The  commenter  was  concerned  that,  in 
addition  to  tests  written  in  English,  other 
assessment  procedures,  also  dependent 
on  English  proficiency,  would  yield 
invalid  assessments  of  educational 
achievement. 

Discussion:  The  intent  of 
S  200.31(b)(B](ii](B)  of  the  proposed 
regulations  was  to  provide  LEAs  with 
alternatives  for  identifying  and  selecting 
children  with  limited  &iglish  proficiency 
for  services.  The  Secretary  shares  the 


Fedeal  Ragiater  /  Vol.  54.  No.  96  /  Friday.  May  19.  1989  /  Rulea  and  RegulaUons  21785 


commenter's  concern  that  assessment 
procedures,  including  tests,  produce 
valid  resulU  to  ensure  that  children  with 
limited  English  proficiency  are  properly 
identified  and  selected  for  participation 
in  the  Chapter  1  LEA  Pro^^m. 
Changes:  The  ton  "teel"  in 
9  200.31(bH6)(ii)(B)  has  been  dianged  to 
"vabd  assessment" 

Comment  One  commenter  questioned 
how  a  teacher  who  does  not  speak  a 
child's  language  can  select  a  child  who 
does  not  speak  English  other  tiian  on  the 
basis  of  English  language  deficiency. 
Another  commenter  was  concerned  that 
some  educaton  may  ladc  the  expertise 
to  determine  which  needs  stem  from  a 
child's  handicapping  condition  and 
which  needs  stem  from  a  diild  being 
educationally  disadvantaged. 

Discussion:  The  Department  is 
currently  preparing  additional  guidance 
on  this  topic  whidi  will  be  included  in 
the  Chapter  1  policy  manual.  In  addition. 
State  and  local  agencies  may  ask  the 
Technical  Assistance  Centers  (TACs) 
for  assistance  on  this  matter. 
Changes:  None. 

Comment  One  commenter  questioned 
what  the  needs  assessment  siniuld  cover 
in  order  to  identify  participants'  need  for 
library  resources.  Another  commenter 
questioned  how  b'brary  resource  needs 
for  Chapter  1  are  limited  to  avoid 
duplication  of  a  school's  general  need 
for  Ubrary  resources  and  why  Ubrary 
resources  are  not  already  included 
under  special  educational  needs. 
Another  commenter  suggested  deletion 
of  the  Ubrary  resource  needs  in  the 
regulation  to  avoid  instances  of 
supplanting. 

Discussion:  An  LEA  may  determine 
the  personnel,  materials,  and  hbrary 
resources  necessary  to  meet  the  special 
educational  needs  of  participating 
children.  If  these  resources  are  not 
available  in  the  regular  school  to  meet 
the  needs  of  the  Chapter  1  duldreo,  then 
Chapter  1  funds  may  be  used  to 
supplement  those  resources. 

Changes:  Section  20a3(b)(6)  has  been 
changed  to  clarify  that  in  addition  to 
determining  the  special  educational 
needs  of  participating  children,  the  LEA 
must  determine  the  pereonnel, 
instructional  materials,  and  library 
resources  necessary  to  meet  the  special 
educationdl  needs  of  die  participating 
children. 

Comment  One  commenter  suggested 
that  i  200.31  should  redefine  the  term 
"educationally  deprived"  so  that  the 
specificity  of  the  statement  allows  for 
equal  identification  and  selection  of 
students  in  elementary  and  secondary 
schools  and  graded  and  nongraded 
situations. 


Discussion:  The  definition  of 
educationally  deprived  children 
contained  in  S  200.6  is  the  same  as  that 
used  under  Chapter  1,  ECIA  and  TiUe  L 
ESEA.  The  definition  was  a  topic  of 
di«ru38ion  at  regional  meetings 
conducted  by  the  Department  to  solicit 
input  on  the  regulations  and  during  the 
negotiated  rulemaking  demonstration 
that  followed  the  meetings.  There  was 
general  agreement  with  which  the 
Secretary  concurs,  that  the  definition 
should  continue  to  be  the  same  as  it  was 
in  the  predecessor  programs.  The 
Secretary  beUeves  the  definition 
provides  the  necessary  guidance  and 
flexibility  for  LEAs  to  select  elementary 
and  secondary  school  students  in  both 
graded  and  nongraded  schools. 
Changes:  None. 

Comment  Two  commenters  requested 
clarification  of  the  special  rule  in 
§  200.31(c)(3)  that  allows  LEAs  to  serve 
students  for  an  additional  two  yeare. 
One  conunenter  questioned  whether  a 
district  could  serve  students  who 
previously  had  the  greatest  need  over 
those  who  are  now  in  the  greatest  need. 
Discussion:  Some  students  who  have 
received  Chapter  1  services  and  who 
continue  to  be  educationally  deprived 
but  are  no  longer  in  greatest  need  for 
special  assistance  need  some  extra 
reinforcement  or  support  to  ensure  that 
they  maintain  their  gains.  The  LEA  may 
serve  these  children  before  serving 
those  presently  in  greatest  need.  The 
determination  to  implement  the 
provision  is  up  to  local  school  officials. 
Changes:  None. 

Commer.t  Several  commenters 
expressed  concerns  over  the  use  of 
objective  and  subjective  information  in 
the  needs  assessment  process. 
Commenters  questioned  how  objective 
criteria  differed  from  assessment 
criteria;  suggested  that  subjective  data 
such  as  teacher  assessment  should  be 
permissible  for  selection  of  students: 
expressed  opposition  to  the  use  of 
teacher  evaluation  of  student's 
performance  for  student  selection, 
requested  clarification  on  the  meaning 
of  "establish  educationally  related 
objective  criteria;"  suggested  that 
criteria  should  be  applied  uniformly  at 
all  grade  levels  serving  a  particular 
curriculum  area  so  there  is  consistency 
in  serving  students  in  greatest  need;  and 
proposed  modifying  \  200.31  (bH4)  to 
read*  "uniformly  apply  the  criteria 
required  in  paragraph  (bK3)  of  this 
section  to  partioiilar  grade  levels  having 
a  specific  component  as  identified  in  the 
needs  assessment" 

Discussion:  The  Secretary  is  aware 
that  selection  of  students  to  participate 
in  the  Chapter  1  program  may  involve  a 
combination  of  several  factors,  and 


believes  LEAs  are  best  sitiiated  to 
determine  which  factors  best  fit  the 
local  situation.  Farther,  the  Secretary 
concurs  that  in  order  to  identify  those 
students  in  greatest  need  of  special 
educational  assistance  and  to  select  the 
areas  of  service  and  the  grade  levels  to 
be  served,  the  LEA  must  uniformly 
apply  the  same  objective  measurements 
appropriate  for  the  grade  leveb 
throughout  all  the  eligible  areas.  The 
selection  of  instruments  and  the  amount 
of  teacher-based  information  that  an 
LEA  uses  in  the  conduct  of  the 
assessment  is  a  local  determination. 
This  matter  will  be  addressed  in  more 
detail  in  the  policy  manuaL 
Changes:  None. 

Comment  One  commenter  questioned 
whether,  when  an  LEA  establishes 
educationally  related  criteria,  which 
include  written  or  oral  testing 
instruments,  the  LEA  can  be  required  to 
verify  diat  all  those  standards  identified 
are  below  the  50th  percentile  on  a 
nationally  normed  achievement  test 
Discussion:  EducatioaaUy  deprived 
children  are  those  whose  educational 
attainment  is  below  the  level  that  is 
appropriate  for  children  of  their  age.  If 
there  are  locally  or  State-developed 
measurement  instruments  that  have 
local  or  State  norms,  those  norms  may 
be  used  to  identify  the  educationally 
deprived  children.  There  is  no 
requirement  to  verify  selection 
instruments  with  a  nationally  normed 
achievement  test 
Changes:  None. 
Comment  One  commenter 
recommend  that  LEAs  be  allowed  to  use 
Chapter  1  funds  to  conduct  the  annual 
assessment  of  educational  needs.  The 
commenter  supported  \i:is  position  by 
stating  that,  after  the  first  year  of 
Chapter  1,  LEAs  have  been  pressured  by 
Congressional  mandates  to  operate  a 
continuous  federally  supported  program 
for  educationally  deprived  students  and 
that  it  is  illegal  for  an  LEA  to  use  public 
tax  revenues  to  assess  educational 
needs  of  nonpublic  students.  Another 
commenter  questioned  whether  the 
general  provision  in  §  200.31(a) 
precludes  the  LEA  from  using  Chapter  1 
funds  to  conduct  the  annual  assessment 
of  educational  needs  provision  in 
S  200.31(b). 

Discussion:  Section  lOll(aKl)  of  the 
Act  provides  that  Chapter  1  funids  may 
be  used  only  for  programs  and  projects 
that  are  designed  to  meet  the  special 
educational  needs  of  identified 
educationally  deprived  children. 
Accordingly,  it  is  the  responsibifity  of 
the  LEA  to  identify — through  measures 
already  available  to  it — the 
educationally  deprived  children  in 
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eligible  areas.  The  LEA  may  acquire 
from  nonpublic  school  officials 
comparable  information  that  may  be 
used  to  determine  which  nonpublic 
school  children  are  eligible  for  Chapter 
1.  Once  eligibility  has  been  established, 
further  assessment  to  determine  speciflc 
needs  of  children  may  be  supported  with 
Chapter  1  funds. 

Changes:  None. 

Comment:  One  commenter  questioned 
if,  when  following  a  student  who  has 
transferred  to  a  school  attendance  area 
or  a  school  not  receiving  funds  under 
this  part  the  funding  for  service  at  the 
new  school  should  be  taken  from  funds 
allotted  to  the  student's  original  schooL 
Alternatively,  the  commenter  suggested 
the  LEA  retain  funds  prior  to  allocating 
monies  to  each  site  to  provide  this 
service. 

Discussion:  Section  200.31(c)(1) 
permits  an  LEA  to  continue  to  provide 
services  to  children  who  transfer  to  a 
school  not  receiving  services.  The 
decision  is  left  to  the  LEA  and  must  be 
based  on  available  resources  and 
concerns  about  the  size,  scope,  and 
quality  of  the  services.  Since  the 
services  can  be  provided  only  during  the 
current  school  year,  rather  than  allotting 
funds,  the  LEA  will  have  to  redirect  staff 
and  instructional  materials  and  supplies. 
The  specific  procedures  are  best 
determined  by  the  LEA. 

Changes:  None. 

Comment-  One  commenter  interpreted 
the  requirement  to  assess  the  needs  of 
children  in  all  eligible  attendance  areas 
to  mean  only  those  schools  the  district 
intends  to  serve  rather  than  a 
requirement  to  conduct  a  needs 
assessment  in  all  eligible  schools. 

Discussion:  Section  1014(b)  of  the  Act 
requires  an  LEA  to  make  an  assessment 
of  needs  in  all  eligible  attendance  areas. 

Changes:  None. 

Comment  Several  commenters 
suggested  that  (t  200.30(a)  and  200.31(b) 
appear  to  suggest  that  a  project  may  be 
carried  out  in  a  lower-ranked  school 
only  if  that  same  project  has  been 
implemented  in  a  higher-ranked  school 
and  that  an  LEA  must  implement  the 
same  activity  at  the  same  grade  level 
throughout  the  school  district.  Two 
commenters  recommended  that  the 
needs  assessment  should  dictate  the 
project  implemented  at  any  school.  Two 
other  commenters  requested 
clarification  as  to  whether  they  had  to 
have  the  same  program  activity  in  all 
attendance  areas  or  could  they  have 
different  program  areas. 

Discussion:  In  setting  out  the 
requirements  for  project  area  and 
student  selection  in  SS  200.30(a)  and 
200.31(b),  the  Secretary  did  not  mean  to 


suggest  that  the  Chapter  1  project  must 
be  the  same  in  all  locations. 

Changes:  Section  200.31(b)(2)  has 
been  revised  to  clarify  that  instructional 
areas  and  grade  levels  to  be  served  may 
vary  among  and  within  school 
attendance  areas  if  the  needs 
assessment  data  support  differing  areas 
and  grades. 

Comment:  One  commenter 
recommended  that,  because  of  the 
important  role  pupil  services  can  play  in 
meeting  the  special  needs  of 
participants,  S  200.31(b)(6)  should  be 
revised  to  include  the  need  for  pupil 
services. 

Discussion:  The  Secretary  believes 
that  it  is  not  necessary  to  specify  pupil 
services  in  this  section  of  the 
regulations,  since  inclusion  of  pupil 
services  is  included  elsewhere. 
However,  the  Secretary  does  wish  to 
make  it  clear  that  available  personnel 
and  other  resoimses — including  pupil 
services — must  be  considered  in 
determining  how  the  LEA  will  meet  the 
special  educational  needs  of  the 
children. 

Changes:  Section  20a31(b)(6)(ii)  has 
been  added  to  clarify  that  the  LEA  must 
determine  the  resources  it  will  use  to 
meet  the  special  educational  needs  of 
participating  children. 

Section  200.32    What  Are  the  Size. 
Scope,  and  Quality  Requirements  of  a 
Project? 

Comment-  One  commenter  requested 
that  the  size,  scope,  and  quality 
provision  specifically  state  that  the 
determination  should  be  made  by  the 
LEA.  Alternatively,  the  commenter 
suggested  the  requirement  be  deleted  or 
that  the  regulations  define  the  terms: 
"size,  scope,  and  quality:"  "give 
reasonable  promise;"  and  "substantial 
progress  toward  meeting  education 
needs." 

Discussion:  Section  1012(b)  of  the  Act 
requires  that  an  LEA's  application 
provide  an  assurance  that  the  program 
and  projects  are  of  sufficient  size,  scope, 
and  quality  and  gives  the  SEA  approval 
authority  for  the  LEA's  application.  In 
exercising  its  approval  authority,  the 
SEA  reviews  the  conformity  of  the 
LEA's  application  to  the  size,  scope,  and 
quality  requirements  in  S  200.32. 
Interpretations  of  "reasonable  promise" 
and  "substantial  progress"  are  more 
appropriately  made  by  an  SEA  in  light 
of  the  specific  conditions  in  the  State 
and  the  LEA. 

Changes:  None. 


Section  200.33    How  Does  an  LEA 
Allocate  Resources  to  Project  Areas  and 
Schools? 

Comment-  Two  commenters  requested 
clarification  for  the  term  "degree  of 
educational  deprivation"  as  used  in 
i  200.33(a)(2)  of  the  regulations. 

Discussion:  In  requiring  LEAs  to  take 
into  account  the  degree  of  educational 
deprivation  of  students  when  allocating 
Chapter  1  resources  to  schools,  the 
Secretary  recognizes  that  it  takes  more 
resources  to  bring  children  far  behind 
their  peers  up  to  an  educational  level 
that  is  expected  for  their  age  than  may 
be  needed  for  children  who  are  closer  to 
the  norm.  The  Secretary  leaves  to  LEAs 
the  flexibility  on  how  this  general 
principle  should  be  applied. 

Changes:  None. 

Comment:  One  commenter  requested 
that  the  regulations  provide  safeguards 
to  ensure  the  greatest  weight  be  given  to 
children  receiving  services  for  the  first 
time. 

Discussion:  The  Secretary  does  not 
believe  there  is  evidence  that  a  student 
entering  the  program  for  the  first  time  is 
needier  than  students  already  in  the 
program.  Section  200.33(a)(1)  requires 
LEAs  to  consider  the  needs  of  children 
in  allocating  resources  to  schools.  If  an 
LEA  finds  that  first-time  entrance  into 
Chapter  1  is  a  factor  influencing  the 
relative  need  of  the  student,  it  may 
include  that  factor  in  its  decision  on 
allocation  of  resources. 

Changes:  None. 

Comment-  One  commenter  expressed 
concern  that  it  will  require  an  undue 
amount  of  paperwork  and 
documentation  to  support  the  allocation 
of  the  resources,  and  that  funds  within 
the  local  system  should  flow  based  on  a 
well-planned  assessment  of  student 
needs. 

Discussion:  Section  200.33  makes 
clear  that  resource  allocation  and  needs 
assessment  are  highly  related.  That 
indeed  is  the  purpose  of  this  provision. 
The  Secretary  does  not  intend,  nor  does 
he  believe,  that  the  process  will  be 
burdensome. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  "allocate  resources"  be  substituted 
for  "allocated  fimds"  because  8er\'ices 
may  be  in  time,  number,  or  ratio. 

Discussion:  The  Secretary  agrees  with 
the  suggestion. 

Changes:  The  language  of  §  200.33  has 
been  revised  to  reflect  this  suggestion. 

Section  200.34  How  Does  an  LEA 
Involve  Parents? 

Comment:  One  commenter 
recommended  that  the  planning,  design. 


and  implementation  of  the  Clnpter  1 
program  be  left  to  professionally  trained 
educators. 

Discussion:  Subsections  (b)  and  (c)  of 
section  1012  of  the  Act  designate  the 
LEA  as  the  agency  authorized  to  af^y 
for  funds  in  an  application  developed  in 
consultation  with  teachers  and  parents. 
The  programs  and  projects  described  in 
the  application  are  to  be  designed  and 
implemented  in  consultation  with 
teachers  (including  early  diildhood 
education  professionals  and  librarians 
when  appropriate),  and  provide  for 
parentcd  involvement  in  accordance 
with  section  1016  of  the  Act.  which 
includes,  but  is  not  limited  to,  parent 
input  into  the  design  and 
implementation  of  the  Chapter  1 
program. 
Changes:  None. 
Comment-  Two  commenters 
expressed  concern  that  the  parent 
involvement  activities  Usted  in  the 
proposed  regulations  were  excessive 
and  would  take  needed  resources  from 
direct  student  services.  One  suggested 
that  the  regulations  follow  the 
legislation  and  list  recommended 
activities.  Another  felt  that  these 
provisions  gave  excessive  power  to 
parents. 

Discussion:  Section  1016(c)(1)  of  the 
Act  requires  LEAs  to  provide  reasonable 
support  for  parental  involvement 
activities  as  parents  may  request  The 
determination  of  the  amount  of  fimds  to 
be  used  for  this  puipose  is  an  LEA 
responsibility  in  consultation  writh 
parents.  The  regulatioas  reiterate  the 
activities  contained  in  the  statute.  While 
parents  are  to  be  consulted,  the  LEA 
retains  legal  anthority  for  ah  aspects  of 
the  Chapter  program  and  asuat  carry  out 
the  program  in  accordance  with  all 
statutory  and  regulatory  requirements. 
Changes:  None. 

Comment-  One  commenter  requested 
that  a  minimum  number  be  stipulated 
for  the  term  "regular"  in  defining  the 
frequency  of  meetings  of  parents  to 
formulate  program  input 

Discussion:  The  term  "regular"  is  used 
in  the  statute.  Each  LEA  is  to  detennine^ 
the  fi^quency  in  consideration  of  the 
desires  of  parents  of  participating 
children. 
Changes:  None. 

Comment-  One  commenter  inquired  as 
to  the  means  the  annual  assessment  of 
effectiveness  of  parental  involvement 
will  be  accomplished. 

Discussion:  Section  1021  of  the  Act 
requires  each  LEA  to  conduct  the  annual 
assessment  in  consultation  with  parents. 
The  design  and  implementation  of  the 
assessment  therefore,  is  the 
responsibility  of  the  LEA  in  consultation 
with  parents. 


Changes:  None. 

Comment:  One  commenter 
recommended  including  a  Parent 
Chapter  1  Evaluation  Council  elected  by 
parents  and  teachers. 

Discussion:  The  statute  contains  no 
authority  on  which  the  Secretary  could 
rely  to  require  the  information  of  parent 
Chapter  1  evaluation  coundls.  LEAs 
may,  in  consultation  with  parents, 
establish  parent  advisory  councils  and 
determine  the  manner  in  wliich 
membership  is  to  be  selected. 

Changes:  None. 

Comment-  One  commenter  expressed 
concern  that  there  were  insufficient 
details  in  the  regulations  to  ensure  that 
parental  involvement  is  effective 

Discussion:  Section  1021(aM4)  of  the 
Act  and  S  200.34(d)  of  the  regulations 
require  each  LEA  to  assess  annually, 
through  consultation  with  parents,  the 
effectiveness  of  parental  invohrement 
and  to  determine  actions,  if  any.  needed 
to  increase  parental  participation.  ITie 
Secretary  believes  these  assessment 
requirements  and  the  specific 
requirements  in  1 200.34(c)  are  sufficient 
to  ensure  effective  parental 
involvement 

Changes:  None. 

Comment-  One  commenter 
recommended  that  training  be  allowed 
in  conversational  usage  in  languages 
other  than  English  for  teachers  and 
other  staff  worldng  with  limited  English 
proficient  students  as  well  as  training  in 
English  conversational  usage  for  non- 
English  speaking  parents. 

Discussion:  Section  1018  of  the  Act 
and  S  200.34  of  the  regulatioDs  require 
the  LEA  to  support  training  of  parents  to 
imderstand  the  program,  to  y»otk  with 
the  children,  and  to  eosure 
opportunities,  to  the  extent  practicable, 
for  the  fall  partidpatioa  of  parents 
whose  native  language  is  not  English.  To 
accomplish  the  latter,  an  LEA  may  need 
to  provide  parents  with  training  in 
conversational  Fjiglirt  Also,  to  the 
extent  practicable,  inlonnation. 
programs,  and  activities  for  parents  are 
to  be  provided  in  a  language  and  form 
that  parents  understand,  which  may 
necessitate  training  of  teachers  and  staff 
to  be  able-to  oommuaicate  in  the  native 
language(8)  of  the  parents. 
Changes:  None. 
Comment-  One  commenter 
recommended  adding  principals  to  those 
to  be  trained. 

Discussion:  The  statute  intends  that 
the  l£A  is  to  provide  training  to  all 
school  staff  who  are  involved  in  the 
Chapter  1  program,  including  principals, 
to  woric  with  parents  and  build  a  home- 
school  partnership.  The  Secretary  agrees 
that  the  school  principal  is  an  important 
member  of  the  school  staff  and  should 


be  inchided  in  the  bst  of  those  to  be 
trained. 

Charges:  Paragraphs  (b)  (3)  and  (4)  of 
i  20034  have  been  modified  to  add 
"principals"  to  parents  and  other  staff 
membos  to  be  trained. 

Comment-  One  commenter 
recommended  adding  pupil  services 
personnel  specifically  social  workers,  to 
this  section. 

Discussion:  The  statute  Intends  that 
-any  'education  personnel  under  the 
Chapter  1  program  are  to  be  included 
among  those  accessible  to  parents  and 
that  such  personnel  may  receive  training 
and  support  to  work  with  parents.  The 
Secretary  believes  that  pupil  services 
personnel  including  school  social 
workers,  are  among  such  education 
personnel. 

Changes:  Paragraphs  (c)(3}(iii)  and 
(e)(6)  of  9  200.34  have  been  modified  to 
add  "pupil  services  personnel." 

Comment-  Several  commenters 
questioned  whether  reasonable  amounts 
of  Chapter  1  funds  could  be  spent  for 
refreshments  and  food  provided  during 
parent  meetings  or  training  sessions. 

Discussion:  Section  1018(cK5)  of  the 
Act  states  that  LEAs  may  incur 
reasonable  and  necessary  expenditures 
associated  with  attendance  of  parents  at 
training  sessions.  Reasonable 
expenditure  for  refreshments  or  food, 
particulariy  when  sudi  sessions  extend 
through  mealtime,  an  aUowabfe. 

Changes:  None. 

Comment-  One  commenter  asked  if 
parents  can  be  paid  to  attoid  meetings. 

Discussion:  While  the  statute 
authorizes  LEAs  to  incur  reasonable  and 
necessary  expenditures  associated  with 
parental  involvement  these 
expenditures  are  limited  to  costs  that 
are  related  to  any  expenses  the  parent 
may  incur  to  participate,  including 
babysitting  and  transportatioa  Hie  LEA 
is  not  authorized  to  pay  a  parent  to 
attend  a  meeting  or  training  session  or 
to  reimburse  a  parent  for  salary  lost 
because  the  parent  misses  work  to 
attend  meetings,  training  sessions,  or 
any  other  Chapter  1  related  activity. 

Changes:  None. 
Commeat-  Two  commenters 
recommended  that  the  regulations 
clarify  that  parents  are  to  be  involved  in 
the  entire  Chapter  1  LEA  Program,  not 
only  the  parent  invohrement  section. 
One  commenter  farther  recommended 
that  the  general  rale  in  §  200.94(aNi) 
include  parent  input  into  the  evaluation 
of  Chapter  1  projects,  and  rather  than 
refer  to  "those  programs,"  the 
regulations  specify  that  the  input  is  for 
the  "Chapter  1  LEA  Program." 

Discussion:  Section  200J4(a), 
reiterating  the  provision  in  section 
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1016(a)(3)  of  the  Act  states  that  parent 
involvement  include,  but  not  be  limited 
to.  input  into  planning,  design,  and 
implementation  of  Qiapter  1  projects. 
The  statutory  and  regulatory  language  is 
broad  enou^  to  include  evaluation 
activities.  The  Secretary  does  not  think 
that  added  specificity  in  the  regulation 
is  needed.  The  Secretary  agrees, 
however,  with  the  suggestion  the 
regulations  emphasize  that  the  parental 
involvement  it  for  the  Chapter  1  LEA 
Program. 

changes:  Section  200.34(a)(i)  has  been 
modified  to  clarify  that  parents  are  to  be 
involved  in  the  Chapter  1  LEA  Program. 

Comment  One  commenter  requested 
clarification  of  what  kind  of 
coordination  is  intended  with  programs 
under  the  Adult  Education  Act 

Discussion:  The  Adult  Education  Act 
authorizes  programs  to  improve  the 
literacy  skills  of  adults.  To  the  extent 
possible,  LEA  funds  available  under  the 
Adult  Education  Act  could  be  used  to 
assist  eligible  parents  of  Chapter  1 
children  to  increase  proficiency  in  basic 
skills  in  order  for  them  to  have  the  skills 
for  meaningful  participation  in  their 
children's  Chapter  1  program.  Chapter  1 
funds  may  be  used  to  increase  the  level 
of  support  available  under  the  Adult 
Education  Act.  By  working  together, 
these  programs  can  assist  the  maximum 
number  of  parents  of  Chapter  1  children 
to  be  involved  in  and  contribute  to  the 
success  of  the  Chapter  1  program. 

Changes:  None. 

Comment:  One  conunenter 
recommended  that  one  of  the  goals  be 
expanded  to  state,  "Understand  the 
program  and  its  legal  requirements, 
work  with  teachers  and  understand  and 
evaluate  curriculum  *  *  *." 

Discussion:  The  goals  included  in 
I  200.34(b)  reiterate  those  included  in 
section  1016(b)  of  the  Act.  While  the 
Secretary  agrees  that  the  activity 
suggested  by  the  commenter  is 
allowable,  he  does  not  believe  that 
additional  goals  are  necessary. 

Changes:  None. 

Comment-  One  commenter  suggested 
that  it  be  made  clear  that  parental 
observations  should  include  the 
requirement  that  they  be  conducted 
under  the  rules  for  parental  observation 
of  the  school  district. 

Discussion:  While  {  200.34(c)(3)(iv)  of 
the  regulations  requires  LEAs  to  permit 
parents  to  observe  Chapter  1  LEA 
activities,  it  is  assumed  that  the  LEA  has 
established  or  will  establish  procedures 
to  implement  this  requirement.  Nothing 
in  the  regulations  is  intended  to 
contravene  duly  established  LEA 
procedures  regarding  parental 
observation  of  children's  activities. 

Change:  None. 


Comment-  One  commenter 
recommended  that  parents  be  consulted 
about  plans  for  program  improvement 
and  informed  about  the  results  of 
program  evaluation. 

Discussion:  Section  1021(a)  of  the  Act 
requires  that  the  LEA  make  public  the 
results  of  its  aimual  review  of  Chapter  1: 
section  1451(b)  of  the  Act  requires  that 
parents  be  included  on  the  State 
committee  of  practitioners  to  advise  the 
State  on  its  program  improvement  plan: 
section  1021(b)(1)(B)  of  the  Act  requires 
that  the  LEA's  program  improvement 
plan  be  made  avaUable  to  parents  of 
Chapter  1  children;  and  section  1020(d) 
of  the  Act  requires  that  parents  be 
consulted  in  development  and 
implementation  of  the  SEA-LEA  Joint 
plan  for  program  assistance  in  a  school 
failing  to  show  improvement.  The 
Secretary  believes  these  provisions 
provide  sufficient  authority  to  meet  the 
commenter's  goal  without  additional 
regulations. 

Changes:  None. 

Comment  One  conunenter  requested 
clarification  of  the  phrase,  "to  the  extent 
practicable"  to  avoid  misinterpretation. 

Discussion:  The  inclusion  of  this 
phrase  in  section  1016(b)(6)  of  the  Act 
recognizes  that  local  conditions  may 
affect  the  manner  of  implementation  of 
this  provision.  The  Secretary  does  not 
believe  that  further  regulation  to  define 
the  phrase  would  be  helpful,  since  local 
conditions  vary  widely. 

Changes:  None. 

Comment  One  commenter  suggested 
that  the  regulations  clarify  that  parents 
of  private  school  children  be  included  in 
parent  involvement  activities. 

Discussion:  Section  1016  of  the  Act 
sets  out  the  requirements  for  involving 
"parents  of  participating  children"  in  the 
Chapter  1  LEA  Program.  This  section 
does  not  differentiate  between  parents 
of  public  school  children  and  parents  of 
private  school  children.  The  Siecretary 
believes  the  parent  involvement 
requirements  apply  to  all  parents  of 
participating  children. 

Changes:  Section  200.34(a)  has  been 
changed  to  make  explicit  that  an  LEA 
must  implement  activities  for  the 
involvement  of  parents  of  participating 
public  and  private  school  children. 

Section  200.35    What  Are  the 
Requirements  for  Evaluating  and 
Reporting  Project  Results? 

Comment  One  commenter  noted  that 
timelines  for  LEA  and  SEA  evaluations 
and  for  submission  of  information  in  the 
performance  report  differ.  The 
commenter  suggested  they  be  made  the 
same. 

Discussion:  The  timelines  are 
prescribed  in  section  1019  of  the  Act. 


Changes:  None. 

Comment  Several  commenters  asked 
whether  the  evaluation  measures 
required  under  {  200.35(a)  also  apply  to 
the  program  improvement  requirements 
in  §  200.38.  Specifically,  the  commenters 
questioned  whether  measures  developed 
pursuant  to  the  national  standards  in 
Subpart  H  had  to  be  used  as  part  of  the 
local  review  required  by  S  200.38(a). 

Discussion:  Consistent  with  sections 
1021  (b)(1)  and  (f)  of  the  Act,  S§  200.38 
(a)(l)(i).  (b)(1),  and  (d)(l]  make  clear 
that  lEAs  must  assess  both  aggregate 
performance  and  substantial  progress 
toward  meeting  desired  outcomes  in 
determining  which  schools  and  students 
are  in  need  of  program  improvement. 
The  Secretary  believes  that  the 
provisions  in  sections  1021  (a](3]  and 
(b)(1)  of  the  Act.  which  tie  the  results  of 
evaluations  under  section  1019  to 
program  improvement  efforts,  require  an 
LEA  to  use  the  measures  used  under 
S  200.35(a)  to  assess  both  aggregate  and 
individual  performance  under  §  200.38. 
Other  measures,  determined  by  the  LEA. 
may  be  used  to  assess  progress  toward 
desired  outcomes. 

Changes:  None. 

Comment  One  commenter  suggested 
adding  in  {  200.35(a)  suggested  methods 
to  measure  progress  toward  meeting 
desired  outcomes. 

Discussion:  The  Secretary  agrees  that 
further  guidance  on  desired  outcomes  is 
needed.  Rather  than  including  this 
guidance  in  §  200.35(a),  however,  he  has 
added  a  definition  of  desired  outcomes 
in  S  200.6(c). 

Changes:  A  definition  of  desired 
outcomes  has  been  added  in  S  200.6(c). 
As  that  definition  indicates,  desired 
outcomes  may  be  expressed  in  terms  of 
indicators  such  as  improved  aggregate 
performance,  improved  student 
performance  measured  by  criterion- 
referenced  tests,  lower  dropout  rates, 
improved  attendance,  and  fewer 
retentions  in  grade. 

Comment  One  commenter  suggested 
that  the  requirement  for  determining 
sustained  gains  be  limited  to  children 
attending  schools  participating  in  the 
Chapter  1  program,  rather  (hun  children 
who  received  Chapter  1  services  last 
year  but  are  currently  enrolled  in  a  non- 
Chapter  1  school  in  the  LEA.  as  required 
under  S  200.35(a)(2)(ii). 

Discussion:  The  purpose  of  the 
sustained  gains  requirement  is  to 
determine  if  the  positive  effects  of 
Chapter  1  remain  over  time.  It  is 
important  for  LEAs  to  know  if,  as  a  child 
moves  fi-om  a  participating  school  to  a 
school  not  in  the  Chapter  1  program,  the 
gains  made  in  Chapter  1  continue. 

Changes:  None. 
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Comment  Several  commenters 
requested  that  the  regulations  clarify 
that  the  provision  in  {  200.35{a)(l)(i)(B) 
excluding  preschool,  kindergarten,  and 
first  grade  children  fi^m  the  requirement 
for  reporting  student  achievement  data 
does  not  remove  the  requirement  tlidt 
the  effectiveness  of  the  Chapter  1 
program  on  these  children  be  assessed. 

Discussion:  The  Secretary  concure 
that  LEAs  are  required  to  assess  the 
effectiveness  of  the  Chapter  1  LEA 
Program  on  all  children  served, 
including  those  in  preschool, 
kindergarten,  and  first  grade.  The 
exclusion  in  $  200.35(a)(l)(i)(B]  fitnn 
reporting  aggregate  achievement  data, 
contained  in  section  1019(c)  of  the  Act. 
recognizes  the  paucify  of  valid 
aggregatable  measures  for  children  in 
these  age  groups.  However,  section 
1021(a)  of  the  Act,  requiring  LEAs  to 
annually  review  the  effectiveness  of 
their  Chapter  1  programs,  contains  no 
such  exclusion.  The  regulations,  as 
written,  apply  the  exclusion  only  to  the 
aggregate  achievement  requirement  in 
§  200.35(a)(l)(i)(B),  and  not  to  other 
requirements  contained  in  this  section 
or  other  sections  of  the  regidations. 

Changes:  None. 

Comment  Several  commenters 
expressed  concern  about  the 
requirements  in  5§  200.35(a)(2)  and 
200.38(a)(2)  regarding  the  determination 
of  whether  improved  performance  is 
sustained  over  a  period  of  more  than  12 
months.  Commentera  noted  that  the 
Conference  Report  accompanying  the 
Act  states  that  LEAs  may  implement 
this  requirement  through  use  of  a 
"sampling  procedure  or  carefully 
designed  study  *  *  *  rather  than  trying 
to  track  all  children  served  at  all  grade 
levels  in  all  subject  areas  *  •  *,  ••  and 
that  this  language  was  not  included  in 
the  regulations.  Another  commenter 
questioned  the  necessity  of  measuring 
sustained  gains,  since  LEAs  are  not 
required  to  report  results  to  the  SEA. 
Still  another  commenter  noted  the  cost 
involved  in  determining  sustained 
effects.  Additional  commenters  noted 
the  difficulty  and  expense  in  following 
children  over  a  two-year  period — 
particularly  with  mobile  populations 
and  for  students  no  longer  in  the 
Chapter  1  LEA  Program. 

Discussion:  The  provisions  in 
§§  200.35(a)(2)  and  200.38(a)(2)  reiterate 
provisions  in  sections  1019(a)(3)  and 
1021(a)(2)  of  the  Act,  respectively.  The 
determination  by  an  LEA  of  sustained 
gains  is  for  its  use  in  both  measuring  the 
effectiveness  of  its  programs  and 
making  modifications  to  increase  the 
impact  of  Chapter  1.  The  manner  in 
which  sustained  gains  may  be  measured 
is  not  specified  in  the  regulations.  The 
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Secretary  concurs  that  carefully 
designed  studies  and  sampling 
procedures  are  appropriate.  Chapter  1 
TACs  and  available  to  provide  help  to 
LEAs  in  determining  ways  to  measure 
sustained  gams.  The  Secretary  is  aware 
that  including  children  no  longer  in  the 
Chapter  1  LEA  Program  takes  extra 
effort  and  resources.  However,  in  order 
to  assess  the  impact  of  Chapter  1,  it  is 
necessary  to  determine  how  well 
students  perform  after  they  exit  the 
program. 

Changes:  None. 

Comment  One  commenter  indicated 
that  the  commenter's  State  plaiuied  to 
change  the  State  testing  program  during 
the  1989-90  school  year.  Because  the 
test  used  in  1988-89  would  differ  from 
that  used  in  1989-90,  the  State  would  be 
unable  to  provide  any  results  for  that 
annual  cycle.  The  State  requested  that  it 
be  allowed  to  defer  reporting  results 
until  the  1990-91  school  year. 

Discussion:  The  Secretary  appreciates 
the  particular  problems  an  annual  test 
cycle  poses  to  LEAs  and  SEAs  changing 
testing  programs  from  one  year  to  the 
next  This  problem  occurs  not  only  in 
relation  to  reporting  results  but  more 
importantly,  in  determining  in  which 
schools  there  was  no  improvement  or  a 
decline  in  aggregate  performance — an 
indicator  of  the  need  for  program 
improvement.  However,  the  Secretary 
has  no  authorify  to  waive  the  evaluation 
and  reporting  requirements  in  section 
1019(a)  and  (b)  of  the  Act  or  the  LEA 
annual  review  requirements  in  section 
1021(a).  It  should  be  noted,  however, 
that  the  State  evaluation  and  reporting 
provision,  which  requires  the  SEA  to 
conduct  evaluations  and  report  results 
to  the  Secretary,  must  be  done  at  least 
once  every  two  years.  This  would  allow 
States  wishing  to  change  test  plans  to  do 
so  in  the  off  year.  Alternatively,  SEAs 
may  wish  to  equate  results  of  the  two 
tests  to  determine  gains,  or  post-test  an 
adequate  sample  of  children  in  each 
grade  on  the  initial  test  to  provide 
statewide  results. 

In  relation  to  the  annual  review,  LEAs 
may  measure  performance  gains  through 
equating  or  other  means,  or  apply  the 
local  condition  contained  in  section 
1021(c)(5)  of  the  Act. 

Changes:  None. 

Comment  Several  commenters 
objected  to  the  provision  in 
S  200.35(b)(4}  of  the  proposed 
regulations  that  SEAs  may  require  LEAs 
to  evaluate  the  effect  of  Chapter  1 
projects  on  children's  achievement  in 
the  regular  program,  including  writing, 
science,  history,  or  other  subjects.  The 
commenters  stated  that  this  procedure 
could  be  unduly  burdensome, 
questioned  the  legislative  support  for 


such  and  SEA  authorify.  and  stated  that 
the  Chapter  1  program  should  be 
evaluated  only  in  terms  of  the  subject 
areas  of  Chapter  1  instruction.  On  the 
other  hand,  one  commenter,  noting  that 
section  1001(b)  of  the  Act  gives  as  its 
purpose  "helping  such  children  succeed 
in  the  regular  program  ot    le  local 
educational  agency,"  objected  to  the  use 
of  the  permissive  "may  require"  in  the 
regulations.  This  commenter  stated  that 
evaluation  of  Chapter  1  children's 
success  in  the  regular  program  was  an 
implicit  requirement  of  the  Act 

Discussion:  The  Secretary  is  sensitive 
to  the  concern  of  burden  raised  by  many 
commenters  and  wishes  to  make  clear 
that  the  provision  was  not  intended  to 
encourage  extensive  additional  testing 
of  Chapter  1  children.  Rather,  the 
provision  was  intended  to  capture  the 
added  emphasis  in  the  purpose  of  the 
Act  quoted  above.  In  addition,  the 
Secretary  is  concerned  that  gains 
Chapter  1  children  may  make,  as 
measured  by  standardized  tests  in  basic 
skills,  may  not  always  translate  into 
improved  performance  in  the  regular 
school  program  or,  conversely, 
children's  progress  in  the  regular  school 
program  may  not  be  reflected  in  the 
scores  they  receive  on  standardized 
tests.  Upon  reconsideration,  the 
Secretary  continues  to  believe  that 
assessment  of  a  child's  progress  in  the 
regular  program  is  necessary  to 
determine  if  the  purpose  of  the  program 
is  being  achieved.  However,  the 
Secretxuy  will  leave  the  determination 
of  how  to  conduct  that  assessment  to 
State  and  local  officials. 

Changes:  The  provision  in 
§  200.35(b)(4)  has  been  removed,  and  a 
new  provision  has  been  added  in 
§  200.35(a)(l(ii).  This  provision  requires 
an  LEA  to  include  in  its  evaluation  a 
review  of  chapter  1  children's  progress 
in  the  regular  program.  The  review  may 
be  based  on  teacher  judgments,  grades, 
retention  rates,  and  other  appropriate 
indicators  of  success. 

Comment  One  commenter  objected  to 
the  requirement  in  5  200.35(c)  that  SEAs 
must  aimually  collect  the  data  specified 
in  section  1019  of  the  Act.  The 
commenter  noted  that  section  1019  does 
not  require  LEAs  to  submit  evaluation 
information  to  SEAs  every  year. 
Moreover,  SEAs  are  required  to  submit 
aggregate  data  based  on  local 
evaluations  only  once  every  two  years. 

Discussion:  Section  200.35(c) 
implements  the  requirement  in  section 
1019(b)(3)  of  the  Act  that  requires  an 
SEA  to  submit  annually  specific 
demographic  data  concerning  children 
participating  in  Chapter  1  programs  in 
the  State.  Section  200.35(c]  is  not 
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intended  to  require  an  SEA  to  submit 
evaluation  information  each  year. 
However,  some  SEAs  choose  to  do  so 
annually.  Likewise,  rather  than 
collecting  data  from  all  LEAs  every  two 
years,  other  SEAs  collect  samples  of 
data  each  year.  Under  {  200.35(c),  SEAs 
may,  and  are  encouraged  to,  submit 
evaluation  data  as  they  receive  them. 

Changes:  None. 

Comment  A  number  of  comments 
were  received  regarding  the  items  listed 
in  the  preamble  of  the  proposed 
regulations  that  the  Secretary  plans  to 
collect  in  the  annual  performance  report 
under  {  200.35(c).  Several  commenters 
expressed  support  for  the  data 
collection,  particularly  information 
regarding  services  to  children  attending 
private  schools  and  data  on  numbers  of 
children  eligible  for  Chapter  1  services. 
Some  commenters,  however,  objected  to 
collecting  information  on  the  number  of 
eligible  Chapter  1  children,  citing 
increased  burden:  others  asked  that  the 
term  "eligible  children"  be  defined  to 
facilitate  better  data  coUection.  Another 
commenter  asked  that  the  term 
"supportive  services"  be  defined  to 
include  school  social  work  and  school 
psychological  services.  Other 
commenters  noted  that  the  proposed 
contents  of  the  performance  report 
exceed  the  requirements  in  section 
1019(b)(3)  of  the  Act  Still  others 
remarked  that  the  provision  in 
§  200.35(c)(2)  that  an  LEA  provide  to  the 
SEA  "any  data  needed  by  the  SEA  to 
complete  its  annual  performance  report" 
was  not  needed,  since  the  needed 
information  was  included  in  the  statute 
and  regulations. 

Discussion:  The  Secretary  is  aware 
that  collection  of  information  on  the 
number  of  eligible  children  in  public  and 
private  schools  may  entail  some 
increased  burden  on  LEAs.  However,  he 
believes  the  information  is  needed  for 
two  major  purposes.  First,  section 
1001(a)(2)(B)  of  the  Act  declares  it  to  be 
the  intent  of  Congress  that  funding  for 
the  program  be  increased  annually  with 
a  goal  of  "serving  all  eligible  children  by 
fiscal  year  1993  *  *  *."  In  the  past,  the 
number  of  eligible  children  has  not  been 
reported,  and  estimates  of  the  number 
have  varied  rather  widely.  In  order  to 
provide  Congress  and  the  Department 
with  information  necessary  to  meet  the 
intent  of  section  1001(a)(2)(B),  the 
Secretary  believes  a  more  accurate 
means  to  determine  the  number  of 
eligible  children  is  necessary.  Second, 
concern  has  been  expressed  by 
representatives  of  private  school 
children  that  the  percentage  of  eligible 
private  school  children  being  served  is 
lower  than  the  percentage  of  public 


school  children  being  served  Collection 
of  this  information  will  allow  LEAs. 
SEAs,  and  the  Department  to  address 
this  concern. 

In  regard  to  burden,  the  Secretary 
calls  attention  to  section  1014(b)  of  the 
Act.  which  requires  LEAs  to  "identify 
educationally  deprived  children  in  aU 
eligible  attendance  areas."  Since  these 
are  the  precise  data  that  will  be 
collected,  the  additional  burden  related 
to  reporting  them  should  be  minimal. 
The  Secretary  will  specify,  on  the  form 
used  to  collect  the  data,  die  meaning  of 
the  terms  "eligible  children"  and 
"supportive  services."  "Supportive 
services"  includes  school  social  work 
and  scliool  psychological  services. 

Regarding  the  comment  that 
S  200.35(c)(21  is  not  needed  because  the 
information  to  be  reported  is  included  in 
the  Act  the  Secretary  notes  that  not  all 
the  information  he  intends  to  collect  is 
specifically  included  in  section 
1019(b)(3]  of  the  Act  The  authority  to 
collect  this  additional  information  is 
contained  in  section  406A  of  the  General 
Education  Provisions  Act 

Changes:  None. 

Section  200.36    What  Are  the 
Requirements  for  Schoolw/de  Projects? 

Comment  One  commenter,  noting  that 
the  option  for  allocation  of  funds  to 
schoolwide  projects  contained  in 
S  200.36(c](l)(i)^)  would  provide  more 
Chapter  1  funds  to  the  school  than  it 
would  otherwise  receive,  suggested  its 
elimination,  and  recommended  that  the 
funding  per  child  in  a  schoolwide  project 
be  no  greater  than  the  amount  per  child 
served  in  the  other  project  schools  in  the 
LEA.  Another  commenter  requested  that 
the  regulations  be  revised  to  require  that 
allocations  to  schoolwide  projects  be 
determined  by  the  number  of 
educationally  deprived  children  served 
to  be  consistent  with  allocations  to 
other  Chapter  1  schools,  and  that  a 
definition  of  "served"  be  included.  Still 
another  conmfienter  claimed  that  the 
regulations  would  allow  a  vast 
reduction — perhaps  by  50  percent  or 
more — in  Chapter  1  funding  for 
schoolwide  projects  by  use  of  the 
method  in  S  200.36(c)(l)(i)(A). 

Discussion:  The  negotiated 
rulemaking  group  agreed  on  the  two 
methods  in  the  proposed  regulations  for 
determining  the  number  of  educationally 
deprived  children  in  a  schoolwide 
project:  Either  (1)  the  number  of  children 
in  the  schoolwide  project  below  the 
highest  ranked  child  served  in  other 
project  schools  in  the  LEA;  or  (2)  all 
children  meeting  the  definition  in 
9  200.e(c]  of  "educationally  deprived 
children."  The  Secretary  believes  that 
LEAs  need  the  flexibility  of  the  options 


for  allocating  resources  between 
schoolwide  projects  and  other  project 
schools.  Although  an  LEA  may  choose 
to  count  educationally  deprived  children 
in  a  schoolwide  project  on  the  same 
basis  as  it  selects  participants  in  other 
project  schools  and,  therefore,  provide 
fewer  resources  for  the  schoolwide 
project  than  it  would  if  it  counted  all 
educationally  deprived  children,  the 
proposed  project  must  still  be  of 
sufficient  size,  scope,  and  quality  to  give 
reasonable  promise  of  success. 
Moreover,  this  option  was  requested  by 
LEAs  and  SEAs  that  were  concerned 
that  resources  would  be  directed  away 
from  other  project  schools  if  LEAs  were 
required  to  fund  schoolwide  projects  on 
the  basis  of  all  educationally  deprived 
children.  Lastly,  since  a  schoolwide 
project  must  meet  the  needs  of  all 
children  in  the  school  including  all 
educationally  deprived  children,  the 
Secretary  does  not  believe  that  a 
definition  of  "served"  is  necessary. 

Changes:  None. 

Comment  One  commenter  requested 
that  allowable  costs  for  schoolwide 
projects  be  focused  on  educational 
activities  rather  than  being  spent  in 
other  ways  not  specifically  directed  at 
improving  the  education  of  children. 

Discussion:  Subsections  (a)  and  (d)  of 
section  1015  of  the  Act  make  clear  that 
allowable  costs  must  be  focused  on 
educational  activities.  The  purpose  of 
schoolwide  projects,  as  specified  in 
section  1015,  is  to  make  it  possible  for 
an  LEA  to  carry  out  a  project  to  upgrade 
the  entire  educational  program  in  an 
eligible  school. 

Changes:  None. 

Comment  One  commenter  questioned 
if  it  was  allowable  to  commingle  State 
and  local  funds  for  meeting  the  per  pupil 
expenditure  requirement  in 
9  200.36(c)(2). 

Discussion:  Section  200.36(c)(2) 
requires  that  the  LEA  spend  per  child  at 
least  the  same  amount  of  State  and  local 
funds  in  a  schoolwide  project  as  it  spent 
in  the  preceding  year.  The  amount  is  an 
aggregate  amount  rather  than  by  each 
funding  source. 

Changes:  None. 

Comment  One  commenter  questioned 
whether  an  LEA  would  have  to  allocate 
additional  funds  to  schoolwide  projects 
from  sources  other  than  Chapter  1  in 
order  to  have  sufficient  size,  scope,  and 
quality.  The  commenter  was  concerned 
about  the  impact  such  an  allocation 
would  have  on  other  schools  in  the  LEA. 

Discussion:  As  a  result  of  the 
negotiated  rulemaking  process, 
consensus  was  reached  on  retaining  the 
regulatory  requirement  that  L£A8 
provide  sufficient  funds  for  a 


schoolwide  project  to  ensure  that  the 
project  is  of  sufficient  size,  scope,  and 
quality  to  give  reasonable  promise  of 
success.  Normally,  this  requirement 
would  be  met  with  Chapter  1  funds. 
However,  if  Chapter  1  fimds  are 
insufficient  to  meet  this  requirement, 
additional  funds,  which  could  come 
from  other  Federal  funds  or  State  or 
local  funds,  would  need  to  be  used.  The 
decision  is  that  of  the  LEA. 

Changes:  None. 

Comment  One  commenter  was 
concerned  that  section  1015  of  the  Act 
appears  to  put  a  dollar  figure  on 
expenditures  each  year  and  questioned 
if  it  would  be  possible  to  spend  more  in 
the  first  year  and  less  in  die  second  and 
third  years,  then  average  total 
expenditures  for  the  three-year  period. 
The  commenter  noted  that,  in  some 
circumstances,  start-up  costs  for 
schoolwide  projects  could  be  higher 
than  costs  in  subsequent  years. 

Discussion:  Chapter  1  funding  for 
schoolwide  projects  is  based  on  the 
number  of  educationally  deprived 
children  in  the  school  as  determined  by 
the  LEA  using  one  of  the  two  options 
specified  in  9  200.36(c)(l)(i)  of  the 
regulations.  Since  section  1015(b)(e)(A) 
of  the  Act  requires  that  Chapter  1  funds 
in  a  schoolwide  project  equal  or  exceed 
the  amount  per  child  made  available  in 
other  project  schools,  the  Secretary 
interprets  the  Act  to  require  that 
expenditures  be  reviewed  aimuaUy. 

Changes:  None. 

Comment  One  commenter 
recommended  that  LEAs  be  aUowed  to 
apply  for  money  to  conduct  schoolwide 
projects  based  on  a  proposal  that  would 
meet  the  same  goals  but  cost  less  money 
than  following  the  regulations. 

Discussion:  Section  1015(b](e)(A)  of 
the  Act  specifies  that  LEAs  must  make 
available  for  schoolwide  projects 
Chapter  1  funds  that  per  educationally 
deprived  child  in  the  schoolwide  project 
equal  or  exceed  the  amount  expended 
per  child  served  in  Chapter  1  projects  in 
the  LEA'S  other  schools.  The  Secretary 
believes  that  9  200.36(c)(l)(i)  of  the 
regulations,  which  was  agreed  to  during 
negotiated  rulemaking,  provides  the 
maximum  flexibility  allowed  by  the 
statute. 

Changes:  None. 

Comment  One  commenter  asked  how 
achievement  data  are  to  be  used  when 
demonstrating  program  improvement. 

Discussion:  Section  200.36(f)(4)  of  the 
regulations  implements  section 
1015(e)(3)  of  the  Act  which  requires  that 
LEAs  shall  annually  collect  achievement 
and  other  assessment  data  for  each 
school  participating  in  a  schoolwide 
project  Section  200.36(f|(5)  of  the 
regulations  provides  that  the  program 


improvement  requirements  in  99  200.37- 
200.38  apply  to  schoolwide  projects. 
Therefore,  if  a  school  implementing  a 
schoolwide  project  does  not  show 
substantial  progress  toward  meeting  the 
desired  outcomes  described  in  the  LEA's 
application  or  shows  no  improvement  or 
a  decline  in  aggregate  performance,  the 
LEA  shall  implement  the  requirements 
for  school  program  improvement  in 
9  200.38(b)(2). 

Changes:  None. 

Comment  One  commenter  requested 
clarification  on  how  evaluation  data 
would  be  collected  and  used  in 
determining  whether  a  schoolwide 
project  could  be  continued  beyond  the 
original  three-year  period.  The 
commenter  did  not  think  the  proposed 
regulations  were  sufficiendy  clear. 

Discussion:  Section  200.36(f)  of  the 
regulations  requires  an  LEA  to  collect 
achievement  and  other  assessment  data 
annually  for  each  school  participating  in 
a  schoolwide  project  In  order  for  a 
school  to  continue  as  a  schoolvtride 
project  the  LEA  must  demonstrate  that 
after  three  years  the  achievement  gains 
of  educationally  deprived  children  in  the 
schoolwide  project  exceed  the  average 
gains  of  comparable  participating 
children  in  the  LEA  as  a  whole,  or 
comparable  educationally  deprived 
children  in  the  same  school  for  the  three 
years  prior  to  the  implementation  of  the 
schoolwide  project.  The  Secretary  does 
not  believe  additional  clarification  is 
necessary. 

Changes:  None. 

Comment  One  commenter,  though 
highly  supportive  of  the  regulations, 
recommended  that  to  provide 
additional  local  flexibility,  the  size, 
scope,  and  quality  requirement  and 
program  improvement  provisions  be 
deleted.  The  commenter  also  requested 
that  the  regulations  provide  additional 
specifications  for  accountability  to 
provide  LEAs  with  more  guidance  on 
this  requirement. 

Discussion:  Section  1015(c)  of  the  Act 
relieves  the  LEA  from  complying  with 
certain  requirements  of  this  part. 
However,  the  Act  does  not  exempt 
schoolwide  projects  from  the  size, 
scope,  and  quality  requirements  in 
section  1012(c)  of  the  program 
improvement  requirements  in  section 
1021.  The  Secretary  believes  the 
accountability  requirements  in 
9  200.36(1)  of  the  regulations,  which 
generally  reflect  section  1015(e)  of  the 
Act  and  99  200.37-200.38  related  to 
program  improvement  provide  sufficient 
guidance.  The  addition  of  more  specific 
requirements  might  unduly  restrict  State 
and  local  agencies. 

Changes:  None. 


Comment  A  number  of  commenters 
requested  deletion  of  the  requirement 
applying  the  program  Improvement 
provisions  to  schoolwide  projects,  and 
argued  that  it  was  confiising. 
dupUcative.  and  fails  to  recognize  the 
differences  that  Congress  intended  for 
this  type  of  project. 

Discussion:  Section  1021(b)  of  the  Act 
requires  LEAs  to  implement  program 
improvement  activities  in  "each  school 
which  does  not  show  substantial 
progress  toward  meeting  the  desired 
outcomes  *  *  *  or  shows  no 
improvement  or  a  decline  in  aggregate 
performance  of  children  served  under 
this  chapter  *  *  *."  This  provision 
applies  to  all  schools  served  by  Chapter 
1 — whether  or  not  the  schoolwide 
project  approach  is  used.  In  addition, 
the  applicability  of  the  program 
improvement  requirements  to 
schoolwide  projects  was  agreed  to  by  all 
participants  in  the  negotiated 
rulemalcing  process. 

Changes:  None. 

Comment  One  commenter  questioned 
what  would  happen  with  the  large 
amount  of  money  spent  for  a  schoolwide 
project  after  three  years  if,  even  with 
SEA  assistance  for  school  improvement 
improvement  did  not  occur. 

Discussion:  Unless  the  LEA  fails  to 
comply  with  the  requirements  under  this 
part  or  incurs  unallowable  expenditures, 
there  would  be  no  basis  for  determining 
that  the  funds  spent  for  an  unsuccessful 
schoolwide  project  be  disallowed. 
Therefore,  an  LEA  would  not  be 
required  to  repay  to  the  SEA  the  amount 
expended  for  a  schoolwide  project  over 
the  three-year  period. 

Changes:  None. 

Comment  One  commenter  questioned 
when  it  would  be  inappropriate  for  an 
LEA  to  move  to  implement  an  effective 
schools  program  as  stated  in  section 
1015(b)(1)(E)  of  the  Act. 

Discussion:  Section  1015(b)  of  the  Act 
requires  that  a  plan  t>e  developed  for 
each  school  implementing  a  schoolwide 
project  The  plan  must  include,  if 
appropriate,  a  description  of  "how  the 
school  will  move  to  implement  an 
effective  schools  program  as  defined  in 
section  1471"  of  the  Act.  The  definition 
of  "effective  schools  program"  contains 
very  s/ecific  components.  If  an  LEA 
wishes  to  implement  an  effective 
schools  program  in  a  schoolwide  project 
school,  it  should  include  in  its  plan  how 
it  would  do  so.  However,  an  LEA  may 
decide  to  address  the  needs  of  the 
children  in  the  schoolwide  project 
through  other  approaches. 

Changes:  None. 

Comment  One  commenter  questioned 
whether  the  writing  of  a  schoolwide 
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nro|«ct  plan  could  bt  oonsidend  the 
nrtt  yaar  of  thaproject 

i3f«cinfion:Th«  SEA.  If  It  find*  that 
tha  plan  maati  tha  raquirament  of  the 
Act,  shall  approva  tiia  plan  for  a  period 
of  three  years.  This  period  begins  with 
implementation  of  the  plan  and  does  not 
include  time  devoted  to  planning  prior  to 
estaUisfament  of  tha  scboohvlde  project 

Changes  Uoaa. 

Comment  One  commenter  questioned 
if  a  single  SEA/LEA  could  opwate  a 
schoolwide  project,  since  the  Act  refers 
only  to  LEAs 

DiacuMioiu  This  comment  refers  to 
agendas  that  are  both  a  State 
educatiooal  agency  and  a  local 
educational  agency,  e.g^  Puerto  Rico,  the 
District  of  Columbia,  and  Hawaii.  Such 
agencies  may  operate  a  schoolwide 
project. 

Changes:  None. 

Comment  One  commenter  questioned 
what  grades  could  be  served  under  a 
schoolwide  project  if  a  plan  covers  a 
specific  grade  span  within  a  school  The 
commenter  apparently  believes  that  a 
schoolwide  project  may  be  limited  to 
certain  grades  within  the  school. 

Discussion:  Section  101S(a)  of  the  Act 
gives  as  the  purpose  of  a  schoolwide 
project  to  upgrade  the  entire  educational 
program  in  an  eligible  school.  A  plan, 
therefore,  could  not  restrict  the  project 
to  only  some  of  the  grades  in  the  sdiool. 

Changes:  None. 

Comment  One  commenter  requested 
that  the  regulations  allow  any  school 
where  all  students  receive  free  lundies 
to  qualify  automatically  to  be  a 
schoolwide  Chapter  1  project  so  that  a 
district  that  collects  this  income 
information  every  three  years  would  not 
have  to  collect  it  annually  for 
schoolwide  project  schools. 

Discussion:  Section  2001.38(a)(2)  of  the 
regulations  specifies  that  an  USA  may 
conduct  a  Chapter  1  schoolwide  project 
if.  for  the  first  year  of  the  three-year 
project  the  LEA  determines,  using  the 
same  measures  of  low-income  used  to 
identify  and  rank  school  attendance 
areas  under  1 200.30(c),  that  at  least  7S 
percent  of  the  children  residing  in  the 
school  attendance  area  or  enrolled  in 
the  school  are  from  low-income  families. 
If  eligibility  for  free  school  lunches  is 
used  to  identify  and  rank  school 
attendance  arees  under  1 200.30(c),  the 
LEA  must  provide  such  data  for  the  first 
project  year  for  a  school  conducting  a 
schoolwide  project  and  is  not  required 
to  make  the  determination  of  eligibility 
again  during  the  three-year  period. 

Changes:  None. 

Comment:  Commenters  requested  an 
addition  to  clarify  that  LEAs  need  not 
seek  written  permission  from  all  parents 
in  a  schoolwide  project  school  for  thair 


diildren  to  partidpata  in  projed 
activitias.  lie  comraanters  were 
concerned  with  die  burden  involved  in 
collecting  these  pmnissions. 

Discussion:  Section  lin5(b)(2)-(3)  of 
the  Ad  requires  that  parents  be 
Involved  in  the  develc^mient  ctf  the  fdan, 
ttiat  they  be  consulted  regarding  the 
educational  progress  of  dl  students,  and 
that  they  partldpate  in  the  devriopment 
and  implementation  of  accountability 
measures.  There  is  no  requirement  that 
written  permission  be  obtained  bom 
parents  for  their  children  to  partldpate 
in  project  activities,  either  in  the  Ad  or 
the  regulations. 

Changes:  tioue. 

Comment  One  commenter  requested 
that  the  regulations  contain 
requirements  for  frequent  monitoring  of 
schoolwide  projects  to  be  conducted  by 
the  SBA  and  the  LEA  to  ensure  that 
funds  and  services  are  not  being 
diverted  from  the  most  needy  students 
to  those  whose  needs  are  less. 

Discussion:  Schoolwide  projects  use 
Chapter  1  funds  in  attendance  areas 
with  very  high  concentrations  of  poor 
children  to  improve  the  instructional 
program  in  the  entire  school.  These 
activities  wriU.  by  definition,  benefit  all 
children  in  these  schools.  However. 
section  101S(b)(l)[A)-(B)  requires  that 
an  LEA's  schoolwide  projed  plan  assess 
"in  particular  the  spedal  needs  of 
educationally  deprived  children"  and 
"ensure  that  educationally  deprived 
children  are  served  effectively  and 
demonstrate  performance  gains 
comparable  to  other  students." 
Moreover,  the  accountability  measures 
in  section  1015(e)  of  the  Ad  require  the 
LEA  to  examine  die  progress  of 
educationally  deprived  children.  Thus, 
the  LEA  must  ensure  that  the  needs  of 
educationally  deprived  children  are  met 
even  in  a  schoolwide  project 

Changes:  None. 

Comment  One  commenter  felt  the 
provisions  discussing  supplement  not 
supplant  requirements  in  these 
regulations  were  ambiguous  or 
contradidory. 

Discussion:  The  supplement  not 
supplant  requirements  in  t  200.30  are 
not  contradidory.  Section  200.38(c)(3) 
requires  that  an  LEA  mcdce  all  non- 
Federal  funds  available  to  a  schoolwide 
project  school  that  the  LEA  would  have 
made  available  were  there  no  Chapter  1 
project  in  that  school.  In  other  woitls, 
the  Chapter  1  funds  must  be 
supplemental  to  non-Federal  funds  the 
school  would  otherwise  receive. 
However,  since  schoolwide  projects 
upgrade  the  instructional  program  of  the 
entire  school.  I  200.3«(d)(2)(iii)  of  the 
regulations  relieves  the  I£A  from 
demonstrating  that  services  paid  for 


with  Chapter  1  fimds  siqiplement 
SOTvices  regularly  provided  In  die 
sdwoL  In  other  words  Chapter  1  funds 
may  be  used  to  provide  repilar 
instructional  services. 

Changes:  None. 

Comment  Commenters  requested  a 
dariflcation  of  the  term  "coBuningling" 
as  it  is  used  in  f  200.36(d)  of  the 
proposed  regulations.  Qunmenters  were 
concerned  that  the  provision  would 
allow  funds  received  under  this  part  to 
be  combined  with  other  funds  in  a  way 
that  would  cause  grant  funds  to  lose 
identity. 

Discussion:  In  accordance  with 
sectioa  1015(c)(2XA)  of  the  Act  the 
proposed  regulations  provided  that  for 
each  school  that  has  a  schoolwide 
projed  plan  approved  by  the  SEA.  and 
LEA  does  not  have  to  comply  with  any 
Chapter  1  requirements  prohibiting  the 
commingling  of  funds  available  under 
this  part  with  SUte  and  local  funds.  The 
Secretary  interprets  the  provision  to 
mean  that  the  I£A  does  not  have  to 
demonstrate  that  Chapter  1  funds 
benefit  only  educationally  deprived 
children.  The  Secretary  does  not 
interpret  the  commingling  provision  in 
section  1015(c)(2XA)  to  excuse  an  LEA 
from  documenting  separately  that 
Chapter  1  funds  have,  in  fact  been  spent 
in  a  schoolwide  project  The  LEA  must 
keep  records  to  document  the 
expenditure  of  Chapter  1  funds  in  a 
schoolwide  project  in  order  to  determine 
compliance  with  die  restricdons  on 
carryover  funds  under  i  200.46  and  that 
the  funds  are  spent  within  the  period  of 
availability  provided  under  section 
412(b)  of  GEPA. 

Changer.  Section  236(dX2)(i)  of  die 
regulations  has  been  revised  to  clarify 
the  term  "commingling."  In  addition. 
{  200.36(c)(5)  has  been  added  to  die 
regulations  to  darify  the  LEAs  must 
keep  records  to  document  expenditure 
of  funds  under  this  part  in  a  schoolivide 
project 

Comment  None. 

Discussion:  Internal  review  by  the 
Department  revealed  that  the 
accountabilify  requirements  for 
schoolwide  projects  contained  in 
S  200.36(f)(1)  (i)  and  (ii)  could  be 
misunderstood.  Specifically  the 
provisions  referred  to  a  comparison  of 
the  "achievement  level"  of  educationally 
deprived  children  in  the  schoolwide 
projed  to  that  of  similar  Chapter  1 
children  in  other  schools  in  the  LEA  or 
with  children  who  attended  the  school 
in  the  three  years  prior  to  the  institution 
of  the  schoolwide  projed.  Use  of  the 
term  "achievement  level"  could  be 
interpreted  to  mean  a  comparison  of 
average  scores  of  die  two  groups,  when 
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the  intention  is  to  compare  the  relative 
gains  made  by  each  group. 

Changes:  Paragraphs  (0(1)  (i)  and  (ii) 
of  S  200.36  of  the  regulations  have  been 
modified  to  make  dear  that  the  basis  for 
comparisons  are  gains  in  achievement 

Section  200.37    What  Are  an  SEA 's 
Responsibilities  for  Program 
Improvement? 

Comment  Numerous  commenters 
expressed  concern  that  the  activities 
listed  in  {  200.37(a)(iv)  through  whidi  an 
SEA  may  provide  program  improvement 
assistance  to  LEAs  are,  for  the  most 
part  activities  carried  out  by  LEAs,  not 
SEAs.  The  commenters  suggested, 
%erefore,  that  the  final  regulations  add 
different  modifiers  such  as  "identifying 
and  helping  LEAs  adapt"  curricula  that 
have  shown  promise  in  similar  schools 
rather  than  "developing"  such  curricula. 
Other  commenters  recommended  that 
the  program  improvement  activities  be 
shared,  noting  that  the  regulations  have 
a  tone  of  SEA  dominance.  Two 
commenters  expressed  concern  that  the 
program  improvement  activities  place 
too  much  responsibilify  on  SEAs  and 
remove  the  major  responsibility  bom 
LEAs,  where  they  believe  it  belongs. 

Discussion:  The  activities  listed  in 
S  200.37(a)(2)(iv)  of  die  proposed 
regulations  are  contained  in  section 
1020(a)(2)  of  die  Act  In  implementing 
that  section,  the  Secretary  did  not  intend 
to  suggest  that  SEAs  must  take  over 
traditional  LEA  responsibilities.  Rather, 
the  Secretary  believes  that  section 
1020(a)(2)  intends  diat  SEAs  and  LEAs 
work  cooperatively  in  program 
improvement  efforts.  In  the  end,  those 
efforts  must  be  carried  out  at  the  local 
level,  and  nothing  in  section  1020  or 
section  1021  relieves  an  LEA  of  that 
responsibility.  However,  those  sections 
recognize  the  SEAs  can  provide 
invaluable  assistance,  such  as 
identifying  curricula  that  have  shown 
promise  in  similar  schools,  helping  to 
train  and  retrain  staff,  and  identifying 
successful  programs  to  replicate  and 
assisting  LEAs  in  that  replication.  In 
turn,  that  assistance  may  enable  LEAs 
to  improve  their  Chapter  1  programs  in 
the  project  schools,  thereby  adhieving 
the  ultimate  goal  of  Chapter  1 — to  meet 
the  spedal  educational  needs  of 
educationally  deprived  children. 

Changes:  The  language  preceding  the 
list  of  program  assistance  activities  in 
S  200.37(a)(2)(iv)  has  been  revised  to 
more  accurately  reflect  that  in  the 
statute. 

Comment  One  commenter  questioned 
what  constitutes  "in  consultation  with" 
the  committee  of  practitioners,  parents, 
and  school  staff. 


Discussion:  Consultation  is  a  term 
that  may  have  different  meanings 
depending  upon  the  context  in  which  it 
occurs  and  the  matter  under 
consideration.  In  general  consultation 
shoidd  be  organized,  systematic 
ongoing,  informed,  and  timely  in  relation 
to  the  decisions  to  be  made. 
Consultation  implies  a  cooperative 
effort  through  which  an  SEA  or  l£A 
genuinely  solicits  the  ideas  and 
recommendations  of  others — be  they  the 
committee  of  practitioners,  school  staff, 
or  parents — before  decisions  are  made. 
It  does  not  necessarily  mean,  however, 
approval  by  those  persons. 

Changes:  None. 

Comment  Several  commenters 
recommended  that  tmder  S  200.37(b)(2), 
an  LEA  should  be  able  to  apply  to  the 
SEA  for  program  improvement  funds 
appropriated  under  section  1405  as  soon 
as  the  LEA  identifies  a  school  in  need  of 
assistance.  Other  commenters  asked 
whether  these  funds  could  be  used  for 
LEA  plans  under  §  200.38(b)(2H5)  or 
whether  they  were  only  for  joint  SEA/ 
LEA  plans  under  {  200.38(b)(6). 

Discussion:  Section  1021(c)  of  the  Ad 
authorizes  an  LEA  to  apply  to  the  SEA 
for  program  improvement  assistance 
funds  appropriated  tmder  section  1405. 
Section  1405(b)(2)  of  die  Act  states  tiiat 
those  funds  may  only  be  used  for  direct 
educational  services  in  schools 
implementing  program  improvement 
plans  imder  section  1021.  It  does  not 
limit  the  use  of  funds  to  joint  SEA/LEA 
plans.  However,  section  1405(b)(3) 
requires  that  parents  of  partidpating 
children,  school  staff,  the  LEA,  and  the 
SEA  must  jointiy  agree  to  the  selection 
of  providere  of  techiucal  assistance  and 
the  best  use  of  the  funds.  Thus,  nothing 
predudes  an  LEA  from  applying  for 
program  improvement  funds  as  soon  as 
the  LEA  identifies  a  school  in  need  of 
assistance.  However,  the  LEA  must 
reach  the  requisite  agreement  as  to  how 
those  funds  %vill  be  used. 

Changes:  None. 

Comment  Several  comments  were 
received  regarding  the  provision  in 
§  200.37(a)(2](i]  permitting  an  SEA  to 
establish  minimum  standards  to  be 
included  in  the  SEA's  program 
improvement  plan.  Some  commenters 
supported  the  provision.  Other 
commenters  suggested  the  provision  be 
deleted,  giving  the  following  reasons  to 
support  their  positions.  Some 
commenters  argued  that  an  SEA's 
minimum  standards  would  tend  to 
automatically  become  the  LEA's 
standards,  discouraging  LEAs  bom 
setting  higher  standards  they  might 
otherwise  establish.  One  commenter 
questioned  the  legislative  authority  for 
State  standards,  contending  that  this 


was  an  LEA  function.  Another 
commenter  noted  that  LEAs  would 
establish  their  own  minimum  standards 
in  setting  desired  outcomes.  Another 
commenter  requested  clarification  of  the 
meaning  of  the  word  "standards."  The 
commenter  noted  that  section  1020(a)(1) 
of  the  Act  uses  the  phrase  "objective 
measures  and  standards"  to  mean  a 
method  of  measurement  whereas  the 
term  "minimum  standards"  in  the 
regulations  appears  to  refer  to  an 
acceptable  level  of  performance.  Fmally, 
one  commenter  expressed  concern  that 
children  failing  to  meet  the  standard 
would  be  eliminated  from  the  program 
and  that  failure  to  these  students  to 
meet  standards  will  lower  average 
achievement  for  the  district.  This 
commenter  further  expressed  concern 
that  LEAs,  in  setting  standards,  should 
take  into  account  the  difficulty  certain 
students  might  encounter  in  meeting 
them. 

Discussion:  By  induding  the  work 
"minimum"  as  a  modifier  to  possible 
SEA  standards,  the  Secretary  did  not 
mean  to  imply  that  these  standards 
should  be  the  only  standards  to  apply  to 
all  LEAs  or  all  schools.  Rather,  the 
intention  was  to  allow  SEAs  to  set  a 
floor,  with  the  dear  implication  that  to 
the  extent  appropriate,  LEAs  could  and 
should  establish  higher  levels  uf 
expeded  performance,  and  that  SEAs, 
in  reviewing  LEA  applications,  woidd 
ensure  that  this  had  been  done. 
However,  because  of  the  apparent 
confusion  caused  by  the  use  of  the  term, 
it  has  been  deleted  from  the  final 
regulations. 

With  regard  to  legislative  authority  for 
SEAs  to  set  standards,  the  Secretary 
believes  it  is  implidt  in  the  requirement 
in  section  1020(a)  of  the  Act  that  the 
State  have  a  program  improvement  plan: 
that  it  is  in  the  section  1012(b)  of  the 
Act,  which  requires  an  SEA  to  approve 
LEA  applications,  which  must  indude 
the  LEA's  desired  outcomes:  and  that  it 
is  in  the  general  authority  in  section 
1451(a)  of  the  Act  for  States  to  issue 
regulations. 

The  Secretary  concurs  with  the 
commenter's  remarks  regarding  the  use 
of  the  term  "standards"  in  the  Act  and 
the  regulations.  As  used  in 
§  200.37(a](2)[i].  the  term  means  a  level 
of  acceptable  performance. 

Finally,  the  standard  is  not  to  be  used 
to  deny  services  to  children  who  fail  to 
meet  it;  rather,  failure  to  meet  the 
standard  would,  under  the  program 
improvement  requirements,  result  in 
modification  of  the  way  in  which 
children  are  served.  The  commenter  is 
correct  that  scores  of  students  failing  to 
meet  the  standard  will  lower  aggregate 
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■chievenwnt  acorM.  This  is  true  whether 
or  not  a  standard  is  set  With  regard  to 
the  conunenter's  concern  that  some 
children  might  encounter  difficulty  in 
meeting  a  preset  standard,  the  Secretary 
believes  the  purpose  of  Chapter  1  is  to 
enable  Qiapter  1  children  to  adiieve  at 
a  level  coounensurste  with  their  peers, 
snd  that  in  designing  projects  and 
allocating  resources,  LEAs  should  take 
into  account  the  special  difficulties  some 
children  mayhave. 

Changes:  The  word  "minimum"  has 
been  deleted  from  1 20a37(a)(2)(i)  of  the 
regulations. 

SecUon20a38    What  An  an  LEA't 
ResponaibHtUe$  for  Program 
Improvementf 

CoaunenL'  Several  conunenters,  noting 
that  the  term  "aggregate  performance" 
might  be  interpreted  in  different  ways, 
requested  that  Its  meaning  be  clarified. 

Discuaaion:  Under  section  1021(b)(1) 
of  the  Act.  an  LEA  must  Identify  any 
•chool  that  "shows  no  improvement  or  a 
decline  in  "aggregate  performance"  of 
children  served"  under  Chapter  1  as 
needing  program  improvement.  The 
Secretary  concurs  that  a  clariflcation  of 
the  term  "aggregate  performance"  would 
be  helpful.  In  addition,  the  Secretary 
believes  it  would  be  helpful  to  define  the 
circumstances  under  which  no 
improvement  or  a  decline  in  aggregate 
performance  will  trigger  program 
improvement  when  aggregate 
performance  in  one  instructional  area 
shows  gain,  performance  in  another 
instructional  area  declines. 

Changes:  A  definition  of  "aggregate 
performance"  has  been  addedto 
1 2004KC).  In  addition.  1 200.36(b)(l)(ii) 
has  been  added  to  clarify  that,  at  a 
minimum,  an  LEA  is  required  to  use  the 
aggregate  performance  of  only  the 
instructional  area  that  is  the  primary 
focus  of  the  Chapter  1  program  to 
determine  if  program  improvement 
activities  are  required,  unless  the  project 
addresses  two  or  more  instructional 
areas  with  relatively  equal  emphasis. 
Further,  because  aggregate  performance, 
as  defined  in  1 200.e(c),  must  be 
measured  in  accordance  with  the 
national  standards  in  Subpart  H.  the 
references  to  section  1019  of  the  Act  in 
II  20a37(a)(2)(i)  and  200.38(b](l)(ii)(A) 
have  been  deleted. 

ComwenL-  One  commenter  suggested 
that  the  regulations  clarify  that  an  LEA 
may  select  «•  its  desired  outcomes  the 
same  objectives  as  identified  to  assess 
aggregate  performance.  Another 
commenter  expressed  concern  that  the 
need  for  program  improvement  not  be 
based  solely  on  one  test  score  and 
suggested  that  there  be  other 
determining  factors. 


Discussion:  Under  section  1012(b)  of 
the  Act,  an  LEA  must  include  desired 
outcomes  in  its  application.  These 
desired  outcomes  may  be  expressed  in 
terms  of  such  indicators  as  lower 
dropout  rates,  improved  student 
performance  measured  by  criterion- 
referenced  tests,  improved  attendance, 
fewer  retentions  in  grade,  and  improved 
aggregate  performance.  At  a  minimum, 
an  LEA's  desired  outcomes  must  be 
expressed  In  terms  of  aggregate 
performance  in  accordance  with 
I  200.38(b)(l)(li).  Thus,  subject  to  any 
overall  standard  established  in  the 
State's  plan,  the  LEA  may  use  the 
standards  for  aggregate  performance  in 
section  1021(b)  of  the  Act  as  its  desired 
outcomes.  In  addition,  the  LEA  is 
encouraged  to  establish  desired 
outcomes  that  exceed  the  minimum  in 
section  1021(b)  or  that  are  measured  by 
other  indicators  such  as  those  described 
above  in  order  to  achieve  a  more 
complete  picture  of  the  success  of  the 
Chapter  1  program. 

Changes:  A  definition  of  "desired 
outcomes"  has  been  added  to  S  200.6(c). 
which  indicates  that  these  outcomes 
may  be  expressed  in  terms  of  aggregate 
performance  as  well  as  other  measures. 

Comment-  One  commenter  asked 
whether  desired  outcomes  had  to  be 
written  in  numerical  terms. 

Discussion:  Desired  outcomes  must  be 
expressed  in  terms  that  can  be 
measured.  However,  they  do  not  have  to 
be  expressed  in  terms  of  norm- 
referenced  tests,  unless  the  only  desired 
outcomes  an  LEA  establishes  are  those 
relating  to  aggregate  performance. 

Changes:  None. 

Comment  One  commenter  opposed 
tiie  requirement  in  S  200.38(a)(l)(i)  tiiat 
an  LEA  conduct  an  annual  review  of 
project  effectiveness  because  it  exceeds 
the  statutory  requirement  that  project 
evaluations  be  conducted  every  three 
years. 

Discussion:  Section  1021(a)  of  the  Act 
requires  each  LEA  to  "conduct  an 
annual  review  of  the  program's 
effectiveness  in  improving  student 
performance."  Section  200.38(a)(l](i)  of 
the  final  regulations  merely  implements 
this  statutory  requirement.  Certainly,  the 
information  gathered  pursuant  to  the 
annual  review  requirement  may  be  used 
by  Uie  LEA  in  fulfilling  its  Uu«e-year 
evaluation  requirement  under  section 
1019(8)  of  tiie  Act 

Changes:  None. 

Comment  One  commenter  asked  if  an 
LEA  must  look  at  data  in  the  regular 
proo-am  to  assess  progress  in 
mathematics,  reading,  and  other 
instructional  areas. 

Discussion:  While  there  is  no  specific 
requirement  that  an  LEA  look  at  data  in 


the  regular  program  in  conducting  its 
annual  review  under  section  1021(a)  of 
the  Act.  section  1001(b)  of  the  Act 
makes  clear  that  helping  participating 
children  succeed  in  the  r^ular  program 
is  a  purpose  of  Chapter  1.  Therefore, 
consistent  writh  this  purpose,  an  LEA 
may  establish  as  one  of  its  desired 
outcomes  that  students  demonstrate 
progress  in  the  regular  program.  In  that 
case,  the  LEA  would  need  to  look  at 
data  from  the  regular  program  in 
conducting  the  annual  review.  In 
addition,  S  200.35(a)(2)(ii)  of  tiie  final 
regulations  requires  an  LEA  to  include 
in  its  evaluation  under  section  1019(a)  of 
the  Act  a  review  of  Chapter  1  children's 
progress  in  the  regular  program. 

Changes:  None. 

Comment  One  commenter  suggested 
that  aggregated  data  should  be  collected 
for  at  least  two  years  because  data  from 
only  one  year  may  produce  invalid 
results  in  small  sdiools  with  fewer  than 
25  children. 

Discussion:  Section  1021(a)(1)  of  the 
Act  requires  that  an  LEA  conduct  an 
annual  reviev/.  Thus,  there  is  no 
authority  for  an  LEA  to  collect  data  over 
a  two-year  period.  However,  the  LEA 
may  take  into  consideration  the 
standard  error  of  measurement,  which  is 
greater  when  small  numbers  of  children 
are  evaluated. 

Changes:  None. 

Comment  Several  commenters 
recommended  that  the  results  of  tlie 
annual  review  under  S  200.38(a)(1)  be 
made  available  to  private  school 
officials,  in  order  that  they  have  needed 
information  about  the  effectiveness  of 
tiie  project 

Discussion:  Section  1021(a)(1)  of  the 
Act  requires  that  an  LEA  "make  the 
results  (of  the  annual  review]  available 
to  teachers,  parents  of  participating 
children,  and  other  appropriate  parties." 
Qearly,  private  school  officials  who 
have  children  participating  in  the 
Chapter  1  LEA  Program  are  "other 
appropriate  parties"  as  identified  in 
section  1021(a)(1).  Therefore,  an  LEA 
must  make  the  annual  review  results 
available  to  them.  "Other  appropriate 
parties"  would  also  include  public 
school  officials  such  as  principals  of 
schools  with  Chapter  1  projects. 

Changes:  Section  200.38(a)(l)(ii)  has 
been  revised  to  make  clear  that  "other 
appropriate  parties"  to  which  an  LEA 
must  make  available  the  results  of  its 
annual  review  includes  principals  of 
schools  (both  public  and  private) 
attended  by  Chapter  1  children. 

Comment  One  commenter  questioned 
whether  a  sustained  effects  study  must 
be  done  annually  imder  S  200.38(a)(2) 
and  whether  this  study  is  in  addition  to 
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the  sustained  effects  study  an  LEA  must 
conduct  once  every  three  years  under 
9  200.35(a)(2). 

Discussion:  Section  1019(a)(3)  of  the 
Act  requires  that  an  LEA,  at  least  once 
every  three  years,  determine  whether 
the  improved  performance  of 
participating  children  is  sustained  over 
a  period  of  more  than  one  program  year. 
Section  1021(8)(2)  of  the  Act  requires 
that,  as  part  of  the  local  review  for 
program  improvement  the  LEA  annually 
determine  whether  improved  student 
performance  is  sustained  over  a  period 
of  more  than  one  program  year.  As  a 
result  of  the  commenter's  question  and 
upon  further  review,  the  Secretary 
interprets  section  lG21(a)(2]  of  the  Act 
as  referring  to  improved  performance  of 
any  schools  implementing  a  program 
improvement  plan  under  S  200.38(b)(2)- 
(5)  or  a  joint  plan  under  §  200.38(b)(6). 
That  is,  the  LEA  must  annually  review 
the  peforraance  of  schools  implementing 
improvement  plans  until  improved 
performance  is  sustained  over  a  period 
of  more  than  12  months. 

Changes:  Section  200.38(a)(2)  has  been 
revised  to  clarify  \hat  the  determination 
refers  to  the  requirement  in 
S  200.38(b)(6)(iv)(C). 

Comment  One  commenter  questioned 
how  sustained  gains  under  {  200.38(a)(2) 
can  be  measured  when  many  children 
leave  a  school  during  the  school  year. 

Discussion:  As  discussed  above,  the 
Secretary  interprets  the  "substained 
gains"  requirement  in  (  200.38(a)(2]  to 
refer  to  determinations  of  whether 
improved  performance  of  schools 
undergoing  school  program 
improvement  is  sustained  for  more  than 
12  months,  as  required  imder  section 
1021(h)  of  tiie  Act.  However. 
i  200.35(a)(2)  requires  an  LEA  to 
measure  sustained  gains  of  individual 
children.  Under  the  requirement  the 
LEA  is  not  required  to  measure 
sustained  gains  for  children  who 
transfer  to  schools  outside  the  LEA 
during  the  school  year.  However,  the 
LEA  can  and  must  track  children  who 
transfer  to  other  schools  within  the  L£A 
and  measure  whether  their  gains  have 
been  sustained. 

Changes:  None. 

Comment  One  commenter  questioned 
what  triggers  program  inprovement 
under  S  200.38(b)(1).  For  example,  the 
commenter  noted  the  aggregating 
performance  for  a  school  may  combine 
multiple  projects  and  hide  an 
unsuccessful  component  in  the  gains  of 
successful  components.  On  the  other 
hand,  measuring  the  success  of  each 
project  in  a  school  could  lead  to 
identirication  of  a  school  as  deficient  in 
one  area  when,  on  the  whole,  it  is 
successful. 


Discussion:  Section  1021(b)(1)  of  the 
Act  refers  to  school  program 
improvement  and  makes  clear  that  for 
this  requirement,  aggregate  performance 
for  Chapter  1  students  in  the  school 
shall  be  one  measure  used  to  select 
schools  for  program  improvement 
acti\ities.  Therefore,  LEAs  must 
aggregate  student  scores,  by 
instructional  area,  for  the  entire  school 
and  use  that  aggregate  score  as  one 
measure  to  determine  if  program 
improvement  efforts  are  required.  It  two 
or  more  instructional  areas  are  included 
in  the  project  at  the  school,  results  for 
each  instructional  area  must  be 
aggregated  separately,  and  the  principle 
contained  in  i  200.38(b)(l](ii)  applied  to 
determine  if  program  improvement  is 
required. 

The  Secretary  agrees  that  use  of 
aggregate  data  may  mask  poor 
performance  at  centain  grades,  or  for 
some  students,  but  notes  that  section 
1021(r)  of  tiie  Act  and  S  200.38(d)  of  tiie 
regulations,  related  to  student  program 
improvement,  require  LEAs  to  take  steps 
to  ensure  that,  within  schools  with 
overall  achievement  gains,  the  needs  of 
students  who  are  not  progressing  will  be 
addressed. 

Changes:  Definition  of  "aggregate 
performance"  and  "desired  outcomes" 
has  been  added  in  {  200.6(c).  In 
addition,  §  200.38(b)(1)(ii)  has  been 
revised  to  conform  to  the  new 
definitions  and  to  clarify  how  aggregate 
performance  is  to  be  determined. 

Comment  One  commenter  stated  the 
S  200.38(b)(l)(ii)  sets  a  standard  of  zero 
normal  curve  equivalent  (NCE)  point 
gain  as  the  aggregate  performance  basis 
to  determine  if  a  school  is  in  need  of 
program  improvement  since  the 
regulation  defines  a  school  to  be 
selected  as  one  that  shows  no 
improvement  or  a  decline  in  aggregate 
performance.  The  commenter  suggested 
that  this  provision  contradicts 
§  200.37(a)(2)(i],  which  gives  an  SEA 
authority  to  establish  standards  that 
may  be  higher  than  zero  NCE  gain. 

Discussion:  The  standard  in 
§  200.38(b)(ll(ii)  is  contained  in  section 
1021(b)(1)  of  Uie  Act  Using  tiie 
Department's  common  reporting  scale, 
this  becomes  a  zero  NCE  performance. 
Thus,  at  a  minimum,  a  school  must  be 
identified  as  needing  program 
improvement  if  it  shows  no 
improvement  or  a  decline  in  the 
aggregate  performance  of  its  children. 
However,  an  SEA  in  establishing 
standards  in  accordance  with 
§  200.37(a](2)(i),  or  an  LEA  in  its 
application  may  establish  a  higher 
standard  for  identifying  schools  in  need 
of  program  improvement.  This  would  be 


done  by  establishing  desired  outco.nes 
that  reflect  those  higher  standards. 

Changes:  None. 

Comment  Two  commenters  asked 
how  equity  could  be  achieved  if  more 
resources  are  devoted  to  schools  and 
students  in  need  of  program 
improvement. 

Discussion:  Nothing  in  Chapter  1 
demands  that  every  child  receive  the 
same  per  pupil  amount  of  services. 
Rather,  as  indicated  in  $  200.33(a). 
resources  should  be  allocated  to  a 
school  according  to  the  number  and 
needs  of  the  children  to  be  served,  tne 
degree  of  educational  deprivation  of  the 
children,  and  the  services  to  be 
provided.  As  a  result  children  with 
more  severe  needs  may  receive  added 
resources.  Likewise,  children  and 
schools  in  need  of  program  improvement 
may  also  require  additional  resources  to 
meet  their  needs. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  more  than  one  year 
be  allowed  to  show  improvement  under 
S  200.38(b)  (2)-(5]  before  implementing  a 
joint  SEA/LEA  plan.  The  commenter 
argued  that  it  often  takes  a  year  just  to 
train  teachers,  develop  new  materials, 
and  implement  the  new  program  in  the 
classroom.  Another  commenter 
suggested  that  SEAs  should  encourage 
LEAs  to  consider  two-  or  three-year 
plans.  The  commenter  suggested  these 
LEA  plans  could  establish  yearly 
benchmarks  and  the  joint  SEA/LEA 
plan  could  then  modify  the  LEA  plans  as 
needed  instead  of  disrupting  the  process 
with  a  new  joint  plan. 

Discussion:  According  to  the 
Conference  Report  accompanying  the 
Act  the  conferees  intended  the  SEAs 
and  LEAs  have  "no  more  than,  but  at 
least,  one  full  school  year  during  which 
the  plan  is  in  effect  before  judging  its 
effectiveness  is  raising  aggregate 
student  performance."  H.R.  Kept  567. 
100th  Cong.,  2d  Bess.  328  (1988).  Section 
200.38(b)(5](ii)  of  the  final  regulations 
implements  this  intent.  If  improvement 
is  not  demonstrated  after  the  full  school 
year,  section  1021(d)  of  the  Act  requires 
the  SEA  and  LEA  to  develop  a  joint 
plan.  Nothing  in  the  statute  or 
regulations,  however,  requires  the  joint 
plan  to  be  radically  di^erent  from  the 
LEA's  original  plan.  The  SEA  and  LEA 
may  adopt  the  LEA's  plan  as  the  joint 
plan  if  they  decide  that  the  LEA's  plan  is 
adequate  and  merely  needs  more  time  to 
effect  the  desired  changes. 

Changes:  None. 

Comment  Two  commenters  asked  if 
an  SEA  could  identify  for  its  LEAs  those 
schools  in  need  of  program 
improvement  Another  commenter  asked 
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whether  an  LEA  is  required  by  the  Act 
or  the  regulations  to  provide  individual 
school  achievement  data  to  the  SEA 
unless  the  school  is  in  need  of  program 
improvement 

uiacuBsion:  Section  1021(b)  of  the  Act 
makes  clear  that  the  identification  of 
schools  in  need  of  program 
improvement,  and  development  and 
implementation  of  the  initial  school 
improvement  plan,  is  the  responsibility 
of  the  LEA. 

Changes:  None. 

Conunent:  One  commenter  opposed 
the  requirement  in  1 20a38(b)(3)(l)  that 
an  LEA  submit  plans  for  sdiool 
improvement  to  the  SEA  for  the  first 
year  of  implementation,  because  only 
minor  changes  may  be  needed  in  its 
ongoing  project  The  commenter, 
however,  supported  submitting  the  plans 
in  the  second  or  third  years  if 
appropriate.  Other  commenters 
suggested  that  the  plans  should  be 
available  to  the  SEA.  rather  than  be 
submitted  to  the  SEA.  Another 
commenter  asked  whether  the  plans 
must  be  submitted  to  the  SEA  for 
approval,  or  only  for  review. 

Discussion:  Section  1021(b)(1)(B)  of 
the  Act  requires  an  LEA  to  submit  to  the 
SEA  the  plan  for  any  school  identified 
as  needing  program  improvement  Thus, 
the  LEA  must  submit  each  plan,  even  for 
the  first  year  of  the  plan's 
implementation,  and  may  not  merely 
make  it  available  to  the  SEA.  The  plans 
are  not  submitted  for  SEA  approval; 
however,  section  1012(b)  of  the  Act 
which  requires  SEA  approval  of  I£A 
applications,  does  provide  general 
approval  authority  to  SEAs  of  die  entire 
LEA  project  which  will  include  program 
Improvement  activities.  Moreover,  the 
SEA  could  certainly  provide  technical 
assistance  to  the  LEA.  if  requested.  In 
addition,  under  1 200.37(b)(l)(ii)(A)  of 
the  final  regulations,  the  SEA  must  with 
the  least  possible  paperwork  and 
burden,  follow  the  progress  of  any 
school  Identified  by  an  L£A  under 
i  200.38(b)(1). 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  SEA  be  Involved  in  all  phases  of 
the  program  improvement  process. 

Discussion:  Under  section  1021  of  the 
Act  an  LEA  is  responsible  for 
identifying  initially  the  schools  in  need 
of  program  improvement  and 
implementing  school  improvement  plans 
in  those  schools.  The  LEA  must  submit 
the  plans  to  the  SEA  in  accordance  with 
section  1021(b)(1)(B).  At  this  point  the 
SEA  must  follow  the  progress  of  the 
schools  undergoing  program 
improvement  as  required  by 
i  200.37(b)(l)(ii)(A).  Therefore,  there  is 
some  involvement  of  the  SEA  during  the 


nitial  plan.  However,  it  is  not  until  a 
oint  plan  is  required  that  the  SEA 
)ecomes  substantively  involved  in  the 
program  improvement  process.  Of 
course,  the  SEA  could  provide  technical 
assistance  at  any  time. 

Changes:  None. 

Comment:  Several  commenters 
commented  on  the  provision  in 
1 200.38(b)(4)(i)  that  relieves  an  LEA 
from  developing  a  school  improvement 
plan  for  a  school  that  served  10  or  fewer 
children  for  the  entire  school  year.  Some 
commenters  supported  the  provision. 
Others  recommended  that  ue  number 
be  Increased  to  20  or  30  children  so  that 
aggregate  performance  would  be  more 
stable  and  staflf  resources  would  be 
utilized  more  efficiently. 

Discussion:  Section  1021(b)(2)  of  the 
Act  exempts  fnm  the  program 
improvement  requirements  only  schools 
that  have  10  or  fewer  children  served 
during  an  entire  program  year. 

Changes:  None. 

Comment  One  commenter 
recommended  revising  {  200.38(b)(4)(ii) 
to  make  clear  that  an  SEA  has  the 
authority  to  determine  when  a  school 
improvement  plan  imder  development 
does  not  need  to  be  implemented. 

Discussion:  Section  20a38(b)(4)(ii)  of 
the  final  regulations  authorizies  an  LEA, 
not  an  SEA.  to  make  the  decision  that  a 
school  improvement  plan  is  no  longer 
needed  because  data  have  become 
available  demonstrating  that  the 
requisite  improvement  has  occurred. 

Changes:  None. 

Comment  A  number  of  commenters 
opposed  the  timeline  under  which  an 
SEA  and  LEA  had  to  develop  and 
implement  a  joint  plan  in  {  200.38(b)(d) 
of  the  proposed  r^ulations. 
Commenters  noted  the  difficulty 
involved  in  developing  a  new  plan 
during  the  simmier.  because  school 
personnel  are  not  always  available  then. 
In  addition,  commenters  noted  the  new 
plan  might  require  personnel  changes 
and  Stan  development  activities  that 
could  not  be  done  prior  to  the  opening  of 
school  in  the  fall.  Several  commenters 
recommended  that  the  joint  plan  be 
implemented  by  a  realistic  date  agreed 
upon  by  the  SEA  and  LEA  or  by  the 
second  school  year. 

Discussion:  Section  200.38(b)(6)  of  the 
proposed  regulations  required  an  SEA/ 
LEA  Joint  plan  to  be  developed  and 
implemented  by  the  beginning  of  the 
school  year  following  the  full  year  the 
LEA'S  plan  was  in  effect  Essentially, 
this  provision  allowed,  at  most  only 
three  months  during  the  summer  to 
develop  and  implement  the  joint  plan. 
Moreover,  if  an  LEA  was  on  a  fall-fall 
testing  cycle,  the  LEA  would  likely  not 
even  have  had  the  data  it  needed  to 


determine  whether  a  joint  plan  was 
needed  until  after  the  beginning  of  the 
next  school  year.  Therefore,  the 
Secretary  has  determined  that  in  some 
instances,  more  time  may  be  needed  for 
SEAs  and  LEAs  to  develop  and  fully 
implement  joint  plans.  The  final 
regulations  require  that  a  joint  plan  be 
developed  and  fiilly  implemented  as 
soon  as  possible  but  no  later  than  by  the 
beginning  of  the  second  school  year 
folIo%ving  the  full  year  during  which  the 
LEA'S  plan  was  in  efi'ect  However,  to 
ensure  that  this  extension  does  not 
result  in  ineffective  programs  continuing 
for  another  fiill  year  to  the  detriment  of 
educationally  deprived  children. 
1 200.38(b)(e)(iii)(B)  requires  the  SEA 
and  LEA  to  implement  portions  of  the 
joint  plan  as  soon  as  possible  in  those 
cases  in  which  full  implementation 
requires  the  maximum  time  allowed. 

Changes:  Section  200.38(b)(6)  has 
been  revised  to  permit  an  additional 
year  for  an  SEA  and  LEA  to  develop  and 
fully  implement  a  joint  plan.  However,  if 
the  maximum  time  is  required, 
S  200.38(b)(6)(iii)(B)  requires  portions  of 
the  plan  to  be  implemented  as  soon  as 
possible. 

Comment  One  commenter  asked  if  an 
SEA  has  authority  to  withhold  approval 
of  an  LEA's  application  if  agreement 
regarding  a  joint  plan  cannot  be  reached 
between  the  SEA  and  LEA  as  required 
under  section  1021(i)  of  the  Act. 

Discussion:  Section  1012(a)  of  the  Act 
requires  that  the  SEA  ensure  that  its 
LEAs  comply  with  all  applicable 
statutory  and  regulatory  provisions 
pertaining  to  programs  under  this  part. 
Section  1012(b)  of  the  Act  requires  that 
the  SEA  approve  the  LEA's  application. 
Further,  S  200.38(b)(6)  section  1021(i)  of 
the  Act  requires  that  a  joint  plan  under 
this  part  must  be  developed  with  the 
SEA.  The  joint  plan  must  be  approved 
by  both  the  LEA  and  SEA  before  the 
plan  may  be  implemented.  The 
Secretary  believes  that  the  SEA  may 
withhold  approval  of  the  LEA's 
application  if  the  plan  is  not  approved 
by  both  parties.  Tlie  Secretary  is  aware 
that  this  interpretation  gives  significant 
authority  to  the  SEA.  However,  the 
Secretary  is  concerned  that  ineffective 
programs  not  be  allowed  to  continue, 
and  believes  that  the  timelines  provide 
sufficient  latitude  for  the  LEA  and  SEA 
to  agree  on  the  necessary  program 
modifications. 

Changes:  None. 

Comment  A  nimiber  of  comments 
were  received  on  the  local  conditions  in 
S  200.38(c).  Two  commenters  supported 
the  provision  in  S  200.38(c)(2)  that  local 
conditions  may  be  considered  at  any 
point  in  the  program  improvement 
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process.  Several  commenters  requested 
clarification  in  the  regulations  that  local 
conditions  may  not  be  used  to  justify 
setting  lower  standards  for  program 
quality  or  to  excuse  an  LEA  or  SEA  from 
its  program  improvement 
responsibilities.  Other  commenters 
requested  expanding  the  list  of  local 
conditions  to  include  "establishing  a 
timeline  for  implementing  each  sdiool's 
plan"  and  "strikes,  job  actions,  court 
orders  or  other  redistricting  of  school 
attendance  zones,  major  accidents, 
natiiral  disasters,  epidemics,  or  health 
emeigencies." 

Discussion:  Section  1021(e)  of  the  Act 
requires  an  LES  and  SEA,  in  performing 
their  program  improvement 
responsibilities,  to  take  into 
consideration  five  special  local 
conditions.  As  written  in  the  statute, 
those  conditions  are  an  inclusive  list 
Thus,  the  final  regulations  cannot 
expand  the  list  to  include  other  local 
conditions.  Local  conditions  are  not 
meant  to  excuse  an  LEA  or  SEA  from 
fulfilling  their  program  improvement 
responsibilities  or  to  justify  setting  low 
standards.  Rather,  in  designing  projects 
and  allocation  funds  to  schools,  LEAs 
should  take  these  factors  into 
consideration.  When  these  factors 
cannot  be  determined  beforehand,  they 
may  become  legitimate  mitigating 
factors  that  may  affect  for  example, 
how  substantial  progress  toward 
meeting  desired  outcomes  will  be 
measured  and  whether  certain  schools 
are  identified  as  needing  program 
improvement 

Changes:  None. 

Comment  Two  commenters 
expressed  concern  regarding  the 
potential  paperwork  and  reporting 
burden  created  by  the  student  program 
improvement  requirements  in 
§  200.38(d],  particulariy  if  the 
information  must  be  reported  to  the 
SEA. 

Discussion:  Section  1021(f)  of  the  Act 
requires  each  LEA  to:  (1)  Identify 
students  who  have  been  served  for  a 
year  and  have  not  met  the  standards  in 
section  1021(b);  (2)  consider 
modifications  in  the  program  to  better 
serve  those  students;  and  (3)  conduct  a 
thorough  assessment  of  the  educational 
needs  of  students  who  remain  in  the 
program  after  two  consecutive  years 
and  have  not  met  the  standards  in 
section  1021(b).  Section  200.38(d)  of  the 
final  regulations  essentially  implements 
these  statutory  requirements.  Nothing  in 
the  statute  or  regulations,  however, 
requires  an  LEA  to  submit  the  data  it 
collects  on  individual  students  to  the 
SEA. 

Changes:  None. 


Comment  One  commenter  asked 
whether  student  progress  had  to  be 
measured  on  an  individual  or  aggregate 
basis. 

Discussion:  Under  section  1021(f)  of 
the  Act  and  LEA  must  measure  student 
progress  on  an  individual  basis. 
Otherwise,  this  requirement  would  be 
no  different  from  measiuring  the  progress 
of  students  in  a  school,  which  is  the 
basis  for  school  program  improvement 
under  section  1021(b)  of  the  Act 

Changes:  None. 

Comment  One  commenter  asked 
whether  an  LEA  must  evaluate  specific 
subject  areas  in  assessing  student 
improvement  need,  noting  that  such 
assessment  could  involve  considerable 
burden  for  the  LEA. 

Discussion:  An  LEA  must  assess 
student  improvement  needs  on  the  same 
basis  as  the  LEA  assesses  school 
improvement  needs.  Thus,  the  LEA  must 
assess  a  student's  performance  in  the 
primary  area  in  which  the  student  is 
receiving  instruction,  unless  the  student 
is  receiving  relatively  equal  amounts  of 
instruction  in  two  more  areas.  In  those 
cases,  the  LEA  must  assess  progress  in 
each  area.  In  addition,  the  LEA  must 
assess  progress  toward  any  desired 
outcomes  the  LEA  has  established.  If 
these  concern  specific  subject  areas, 
then  the  LEA  would  have  to  assess 
student  improvement  in  those  areas  too. 

Changes:  None. 

Comment  One  conunenter  requested 
that  an  LEA  be  required  to  consult  with 
parents  in  conducting  student  program 
improvement  efforts.  The  commener 
wished  to  ensure  that  parents  be 
directly  involved  in  the  process. 

Discussion:  Section  200.38(a)(l)(ii)  of 
the  final  regulations  requires  an  LEA  to 
make  the  results  of  its  annual  review 
under  S  200.38(a],  which  identifies 
students  in  need  of  program 
improvement  available  to  parents.  In 
addition,  S  200.34(a)  requires  an  LEA  to 
implement  programs,  activities,  and 
procedures  for  involving  parents, 
including  obtaining  parent  input  in  the 
planning,  design,  and  implementation  of 
the  Chapter  1  LEA  Program.  That 
section  also  requires  that  the  activities 
and  procedures  must  be  planned  and 
implemented  with  meaningful 
consultation  with  parents  of 
participating  children.  These  sections, 
therefore,  already  provide  for 
meaningful  consultation  with  parents  in 
an  LEA's  student  improvement  efforts. 

Changes:  None. 

Comment  Several  commenters 
questioned  the  definition  of  a  "thorough 
assessment"  of  educational  needs  in 
S  200.38(d)(3).  suggesting  that  the 
assessment  be  easy  and  not 
burdensome.  If  the  thorough  assessment 


shows  no  improvement  or  a  decline  in  a 
child's  achievement  one  commenter 
suggested  that  the  regulations  require 
the  LEA  to  modify  the  child's  program. 
Another  commenter  requested  that  the 
regulations  make  clear  that  an  LEA  is 
not  required  to  develop  an  individual 
educational  plan  for  each  child. 

Discussion:  Section  1021(f)(3)  of  the 
Act  requires  an  LEA  to  conduct  a 
"thorough  assessment"  of  the 
educational  needs  of  students  who 
remain  in  the  program  after  two 
consecutive  years  of  participation  and 
have  not  met  the  standards  in  section 
1021(b).  This  assessment  must  be 
sufficient  to  determine  what  the  specific 
educational  needs  of  the  students  are. 
Once  the  assessment  is  completed. 
§  200.38(d)(3]  of  the  final  regulations 
requires  an  LEA,  if  appropriaie,  to  use 
the  results  of  the  needs  assessment  to 
modify  the  Chapter  1  project  to  meet  the 
student's  needs.  The  LEA.  however,  is 
not  required  to  develop  an  individual 
educational  plan  for  each  student.  The 
Secretary  feels  such  a  requirement  goes 
beyond  the  intent  of  the  statute  and 
would  place  undue  burden  on  LEAs. 

Changes:  None. 

Comment  One  conunenter 
recommended  that  S  200.38  make  clear 
that  program  improvement  requirements 
apply  to  services  fur  private  school 
chUdren,  including  those  provided  by  a 
bypass  contractor.  The  commenter  was 
concerned  that  the  term  "school 
program  improvement"  might  be 
interpreted  to  mean  public  schools  only. 

Discussion:  Program  and  student 
improvement  requirements  in  section 
1021  of  the  Act  apply  to  all  children, 
public  and  private,  participating  in 
Chapter  1  projects.  Section  200.38(e)  of 
the  final  regulations  makes  clear  that 
these  requirements  apply  to  the  services 
provided  to  private  school  children.  The 
requirements  are  also  applicable  to 
bypass  contractors. 

Changes:  None. 

Comment  Several  commenters 
objected  to  the  requirement  in  §  200.38(1) 
that  LEAs  begin  to  identify  schools  and 
students  in  need  of  program 
improvement  on  the  basis  of  data 
gathered  before  or  during  the  1988-89 
school  year  because  section  1491(c)  of 
the  Act  provides  that  the  1988-89  school 
year  is  a  transition  year  in  which  the 
provisions  of  either  the  new  Act  or 
Chapter  1  of  ECIA  may  be  followed. 
Another  commenter  questioned  what 
data  should  be  used  for  program 
improvement  purposes  if  the  required 
data  are  not  available  by  tlie  end  of  the 
1988-89  school  year. 

Discussion:  Because  the  program 
improvement  requirements  are  the 
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centerpiece  of  the  new  Act,  the 
Secretary  is  intereiled  in  iaapleaieatiag 
those  requlreownts  as  soon  as  possible 
in  order  that  schools  and  students  in 
need  of  progran  inpttyvsnent  are 
identified  and  begin  to  receive 
assistance,  bi  addition,  the  Secretary 
believes  that  the  correct  interpretation 
of  the  transition  year  provision  means 
that,  if  they  desind  to  do  so.  LEAs  could 
have  implenenlsd  program 
improvement  activities  during  iQBS-as — 
not  that  these  required  activities  could 
be  delayed  for  one  year  beyond  the  date 
on  whidi  the  provision  comes  into 
effect  The  Secretary  is  aware  that  LEAs 
have  not  established  desired  outcomes 
for  the  19M-n  school  year  and  may  not 
be  testing  on  an  annual  basis.  Thus,  for 
the  first  year  LEAs  will  have  to  measure 
aggregste  perfennance  under 
i  20a38(b)(lMii)  and  student 
achievement  under  1 200.38(dKlHiil 
based  on  the  best  data  the  LEAs  have 
available. 

SecUon  201139   How  May  Personnel  be 
Assigned  Non-Chapter  1  Duties? 

Comment  Several  ounmenters 
requested  that  the  reference  to 
homeroom  supervision  at  an  allowable 
supervisory  (faity  be  removed.  The 
commenters  objected  to  its  indu^on 
because  they  believe  it  is  not  a 
supervisory  duty:  it  supplants  the  LEA's 
responsibility:  and  it  takes  time  sway 
from  needed  Chapter  1  activities.  Others 
requested  deletion  of  the  entire  listing  of 
activities,  noting  that  Chapter  1  teachers 
need  more  time  to  Implement  the 
Chapter  1  program,  that  the  LEA  basic 
program  win  be  supplanted  by  the 
Chapter  1  program,  and  that  Chapter  1 
teachers  have  more  responsibflities  than 
district  teachers  and  there  is  insufficient 
time  to  do  what  is  essential.  One 
commenter  questioned  whether 
curriculum  activities  are  supervisory. 

Discussion:  Nothing  in  1 200.39 
requires  an  LEA  to  assign  Chapter  1 
teachers  non-Chapter  1  duties.  Rather, 
i  200.39  provides  limited  authority  to  do 
so,  if  the  LEA  considers  those  duties  to 
be  appropriate.  The  duties  must  be 
duties  that  are  also  assigned  to  similarly 
situated  perse  nnel  and  may  not  exceed 
the  time  limits  specffied  fai  1 200.39(a)(2). 
Section  1453(a)  of  the  Act  makes  dear 
that  non-Chapter  1  duties  need  not  be 
limited  to  dassroom  instruction.  The 
House  Report  scoompanying  the  Act 
makes  spedfic  reference  to  homeroom 
supervision  and  cuirfculmn  committees 
as  activities  that  may  be  allowed  under 
this  provision.  HJt  Kept.  85, 100th 
Cong..  1st  Sess.  35  (19(^  Based  on  the 
expanded  examples  in  diis  legislative 
history,  the  Secretary  believes  that  the 
term  "supervisory"  in  the  Act  must  be 


interpreted  more  broadly  than  the 
meaning  of  die  tenn  when  referring  to 
lunchroom,  hall,  and  playground 
supervision.  That  is,  the  supo^sion 
may  indude  duties  that  do  not  require 
the  dired  supervision  of  children.  The 
Secretary  beUeves  that  assignments  of 
Chapter  1  teachers  to  curriculum 
committees,  for  example,  are 
"supervisory"  in  that  dw  teacher  are  in 
effect  involved  in  dedsions  concerning 
instructional  programs  and  materials. 

Changes:  Although  no  diange  has 
been  made  to  the  content,  the  title  has 
been  revised  to  refer  to'*aQn-Chapter  1" 
duties  radier  than  supervis<Hy  duties. 

Comment  Two  commenters  asked 
whether  supervisory  duties  Indude 
using  aides  as  substitute  teachers, 
because  that  use  would  replace  local 
responsibility  in  that  area. 

Discussion:  There  Is  nothing  in  the 
statute  or  the  regulations  to  prohibit  the 
assignment  of  personnel  paid  entirely 
with  Chapter  1  funds  to  wbstituta 
teaching  duties.  However,  this  can  only 
be  done  within  the  allowed  pn^xulkm 
of  time  as  required  in  1 20oi9(bM2).  and 
if  simUarly  situated  non-Chapter  1 
personad  at  the  same  achool  site  are 
also  assigned  to  substitute  teaching 
duties. 

Changes:  None. 

Comment  One  commenter  questioned 
if  Chapter  1  aides  could  perfoim 
supervisory  duties  if  the  only  aides  the 
distrid  eofdoyed  were  paid  with 
Chapter  1  fimds.  The  commenter  noted 
that  in  this  instanca,  there  are  no 
similarly  situated  personnd  with  whom 
Chapter  1  aides  may  be  compared. 

Discussion:  Section  200L39(a)  requires 
that  similariy  situated  personnd  at  the 
same  school  site,  wdw  ace  not  paid  with 
Chapter  1  funds,  must  (dso  be  assigned 
the  duties.  If  die  LEA  does  not  enqdoy 
non-Chapter  1  aides,  the  LEA  should 
determine  if  there  are  other  similarty 
situated  personnd  at  the  site  who  are 
assigned  the  supervisary  duties  in  order 
to  assign  those  duties  to  the  Oiapter  1 
aides.  U  no  such  persons  exist  Chapter 
1  aides  may  not  be  used  to  perform  non- 
Chapter  1  duties. 

Changes:  None. 

Comment  One  commenter  requested 
an  explidt  definition  of  the  limitations 
associated  with  non-Chapter  1  duties. 
The  cmnmenter  was  concerned  that 
absent  certain  limitations,  Qiapter  1 
pertoiuiel  mi^t  be  asked  to  perform 
any  duty  at  all. 

Discussion:  The  limitations  are 
induded  in  1 200.39(a)  of  die 
regulations.  In  revising  Chapter  1, 
Congress  made  dear  its  intention  to 
provide  LEAs  with  more  flexibility  with 
regard  to  the  use  of  Chapter  1-paid 


pers(Huid  to  perform,  in  a  limited 
manner.  non-Chapter  1  activities.  HJl. 
Kept  95.  lOOdi  Cong..  1st  Sees.  34  (1987). 
The  regdations  reflect  diat  intent 

CAonges:  None. 

Comment  Tvio  commenters 
expressed  a  concern  regarding  the  time 
allowed  to  perform  non-Chapter  1 
duties.  One  opposed  die  OOHSiinute 
limitatian  bemuse  of  die  conffid  that 
would  occur  at  a  school  site  where  non- 
Chapter  1  staff  members  are  expected  to 
work  at  supervisory  duties  for  more 
than  60  minutes  per  day  on  a  schedule 
that  applies  to  all  teachers  in  the 
building.  The  other  suggested  diat  one 
period  per  day  be  defined  as  fX)  minutes 
per  day,  if  appropriate,  because  of  the 
possibility  of  a  period  varying  from  35- 
55  minutes  within  a  district  depending 
on  the  instructional  approach  used. 

Discussion:  Section  1453(a)  of  the  Act 
limits  the  amount  of  time  a  Qiapter  1- 
paid  staff  member  can  be  assigned  to 
non-Chapter  1  duties  to  not  more  than 
either  the  amount  of  time  similariy 
situated  personnel  at  the  same  site  are 
assigned  or  one  period.  Althou^ 
periods  in  secondary  schods  are  fairiy 
uniform  widiin  a  schod.  elementary 
school  periods  vary  by  class  and 
subject  Therefore,  the  Secretary  has 
established  00  minutes  as  the  maximum 
per  day  for  non-Chapter  1  duties. 
However,  the  proportion  of  time  may 
not  exceed  the  least  of  the  diree  criteria 
in  8  20a39(a)(2). 

Changes:  None. 

Comment  One  commenter  requested 
deletion  of  the  language  permitting 
weekly,  monthly,  and  annual 
calculations  so  that  time  spent  on  non- 
Chapter  1  duties  is  not  accumdated  but 
rather  performed  on  a  regdar  daily 
basis.  The  commenter  was  concerned 
diat  if  it  is  accumdated.  Chapter  1 
personnel  codd  be  made  to  perform 
non-Chapter  1  duties  exdusively  for  a 
period  of  time.  Anodier  commenter 
requested  deletion  of  the  language 
permitting  annud  calcdations  since 
there  is  no  specific  rationale  for  it. 
Another  commenter  suggested  the 
regdations  provide  for  daily  calcdation 
of  time  for  some  duties,  such  as  study 
hall  supervision,  and  limit  weekly, 
monthly,  or  annud  cdculations  to  such 
activities  as  services  on  cnrricdum 
committees. 

Discussion:  Section  14S3(a)(l)  of  the 
Act  refers  to  "the  same  proportion  of 
total  work  time  as  prevails  with  respect 
to  similariy  situated  personnel  at  die 
same  sdiool  site."  In  order  to  allow 
maximum  flexibi&ty  to  the  LEA.  the 
Secretary  believes  that  calcdating  totd 
work  time  using  various  periods  of 
time — daily,  weekly,  monthly. 


annually — within  the  total  school  year  is 
appropriate. 

Changes:  None. 

Comment  One  commenter  suggested 
that  the  regulations  should  clarify  how 
S  200.33  applies  to  part-time  personnel 
fully  paid  with  Chapter  1  funds.  The 
commenter  noted  that,  absent  the 
clarification,  a  person  paid  with  Chapter 
1  funds  could  be  employed  for  two  hours 
per  day,  one  hour  of  which  was  spent 
supervising  the  lunchroom,  if  locally 
funded  aides,  who  were  full-time 
employees,  were  so  used.  The 
commenter  was  concerned  that,  in  this 
instance,  Chapter  1-paid  staff  members 
would  be  spending  significant  portions 
of  their  time  performing  non-Chapter  1 
duties. 

Discussion:  Section  1453(a)  of  the  Act 
and  §  200.39(a)(2}  refer  primarily  to  full- 
time  employees,  and  make  specific 
reference  to  similarly  situated 
personnel.  If  an  LEA  employs  part-time 
Chapter  1  persons,  these  persons  may 
only  be  assigned  non-Chapter  1  duties 
on  a  basis  that  is  proportionate  to  the 
time  that  similarly  situated  full-time 
persoimel  are  assigned  the  same  duties. 

Changes:  None. 

Section  200.41    What  Maintenance  of 
Effort  Requirements  Apply  to  This 
Program? 

Comment  One  commenter  questioned 
the  example  following  S  200.41(b) 
concerning  an  LEA's  failure  to  maintain 
effort.  The  commenter  interpreted  the 
example  as  comparing  the  same  two 
years  to  compute  maintenance  of  effort 
for  the  year  following  an  LEA's  failure  to 
maintain  effort  as  were  compared  in  the 
year  the  LEA  actually  failed  to  maintain 
effort. 

Discussion:  The  example  in 
S  200.41(b)  has  a  definite  limited 
purpose:  to  demonstrate  how  to 
calculate  effort  for  the  "second 
preceding  fiscal  year"  in  determining 
whether  an  LEA  maintained  effort  in  the 
year  following  a  failure  to  maintain 
effort  The  example  is  necessary 
because  the  "second  preceding  fiscal 
year"  is  the  year  the  LEA  failed  to  . 
maintain  effort  and,  therefore,  the  LEA's 
actual  expenditures  cannot  be  used.  As 
a  result,  the  example  instructs  the  SEA 
to  use  90  percent  of  the  "third  preceding 
fiscal  year."  Once  the  SEA  follows  the 
example  to  arrive  at  a  figure  for  the 
"second  preceding  fiscal  year,"  the  SEA 
must  then  compare  expenditures  from 
the  "first  preceding  fiscal  year"  to 
determine  if  the  LEA  actually 
maintained  effort  in  the  year  following 
the  LEA's  failure  to  maintain  effort. 
Thus,  the  SEA  must  take  an  additional 
step  after  it  follows  the  example. 

Changes:  None. 


Comment  One  commenter 
recommended  that  §  200.41(a)(1)  be 
revised  to  indicate  that  the  SEA  shall 
allocate  funds  rather  than  pay  funds  to 
an  LEA  because  SEAs  pay  LEAs  after 
funds  are  expended  on  an  approved 
project 

Discussion:  The  Secretary  agrees  that 
the  requirement  shodd  refer  to  the  State 
providing  an  LEA  its  full  allocation, 
rather  than  payment  of  funds. 

Changes:  Section  200.41(a)(1)  has  been 
revised  to  state  that  an  LEA  may  receive 
its  fdl  allocation  of  Chapter  1  funds,  if  it 
meets  the  maintenance  of  effort 
requirement. 

Section  200.43    What  Comparability  of 
Sen-ices  Requirements  Apply  to  This 
Program? 

Comment  One  commenter  suggested 
that  the  regulations  be  no  more 
restrictive  than  the  statute  and  provide 
flexibility  that  was  previously  given  to 
the  SEAs  and  LEAs.  The  commenter 
also  requested  that  the  word  "shall"  in 
§  200.43(c)(1)  be  changed  to  "may." 
Several  commenters  opposed  this 
section  because  it  requires  excessive 
transmission  of  paperwork  from  the  LEA 
to  SEA.  One  commenter  requested  a 
definition  of  "written  procedures." 
Another  commenter  suggested  that 
SEAs  be  given  the  option  of  determining 
comparability  of  services  on  the  basis  of 
an  instructional  staff-to-pupil  ratio  or  on 
the  basis  of  an  instructional  staff  salary- 
to-pupil  ratio,  as  was  formerly  allowed, 
rather  than  restricting  determinations  to 
the  conditions  contained  in 
§  200.43(c)(1). 

Discussion:  On  further  review,  the 
Secretary  agrees  that  the  proposed 
regulations  appeared  to  place  more 
restrictions  and  requirements  on  the 
LEA  than  the  Act.  In  particular,  section 
1018(c)(2)  sets  out  one  means  to 
demonstrate  comparability,  but  does  not 
require  that  this  method  be  used. 

Changes:  Section  200.43(c)(1)  has  been 
modified  and  expanded  to  allow  the 
LEA  to  submit  an  assurance  to  the  SEA 
that  it  has  carried  out  the  requirements 
contained  in  section  1018(c)(2)(A)  of  the 
Act  or  provides  the  LEA  with  other 
options  for  demonstrating 
comparability. 

Comment  One  commenter  suggested 
that  the  regulations  clarify  that  the 
amount  to  be  withheld  or  repaid  by  an 
LEA  for  failing  to  meet  the 
comparability  requirements  be  the 
amount  by  which  the  LEA  failed  to 
comply  at  the  school  site  that  was  not 
comparable. 

Discussion:  This  provision  is  included 
in  §  200.43(e)(2)  of  the  regulations. 

Changes:  None. 


Comment  Several  commenters 
suggested  alternatives  for  an  LEA  to  use 
when  demonstrating  comparability, 
including  permitting  the  LEA  to  use 
grouping,  clustering,  or  pairing  of 
schools  or  attendance  areas.  Anuther 
commenter  recommended  that  schools 
with  fewer  than  100  children  be 
exempted  from  the  requirement 

Discussion:  In  the  past.  Chapter  1  has 
permitted  a  number  of  alternative 
methods  for  determining  comparability. 
Specific  examples  of  alternatives  will  be 
included  in  the  policy  manual: 

Changes:  None. 

Section  200.44    What  Supplement.  Not 
Supplant  Requirement  Applies  to  This 
Program? 

Comment  One  commenter 
recommended  that  additional 
regulations  be  developed  to  assist  in 
preventing  future  audit  exceptions  to 
assist  SEAs  and  LEAs  in  meeting  the 
requirements  of  this  section.  The 
commenter  was  concerned  that,  absent 
specific  regulations.  SEAs  and  L£.^s 
might  interpret  statutory  provisions  in  a 
manner  different  than  that  of  auditors. 
Another  commenter  recommended 
including  a  list  of  examples  of  in-class 
and  whole-class  teaching  methods  to 
provide  additional  guidance  in  this  area. 

Discussion:  The  Secretary  is  sensitive 
to  the  concern  for  additional  regulation 
is  this  area:  however,  balanced  against 
the  need  to  provide  State  and  local 
flexibility,  he  does  not  believe 
additional  regulation  is  justified. 
However,  to  provide  guidance,  the 
Department  will  include  in  the  policy 
manual  specific  examples  of  delivery 
systems  that  are  in  compliance  with  the 
supplement,  not  supplant  requirements. 

Changes:  None. 

Section  200.46    What  Is  The  Maximum 
Amount  of  Funds  an  LEA  May 
Carryover? 

Comment  One  commenter  requested 
that  if  an  LEA  is  bypassed  with  respect 
to  the  requirement  to  serve  children 
enrolled  in  private  schools,  the  LEA  be 
exempted  from  the  limitations  on 
carrj'over  funds.  The  commenter  noted 
that  funds  withheld  from  the  LEA  to 
implement  a  bypass  that  are  not 
expended  by  the  contractor  may  be 
returned  too  late  for  the  LEA  to  expend 
in  a  timely  manner,  resulting  in  the 
LEA's  exceeding  the  carr>'over 
limitation  through  no  fault  of  its  own. 

Discussion:  The  Secretary  agrees  that 
unexpended  funds  from  an  amount 
withheld  from  an  LEA  to  implement  a 
bypass  that  are  subsequently  made 
available  to  the  LEA  are  not  to  be  < 
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included  when  determining  limitations 
on  canyover  amoants. 
Changes:  None. 

Section  20050    What  Are  an  LEA'm 
Responsibilities  for  Providing  Chapter  1 
Services  to  Children  in  Private  Schools? 

Comment  One  commenter  questioned 
whether  all  of  the  guidance  the 
Department  has  issued  on  Aguihr  v. 
Felton  is  included  in  the  regulations. 

Discussion:  The  regulations  do  not 
contain  all  of  the  Department's  guidance 
concerning  implementation  of  the 
Supreme  Court's  decision  in  AguiJar  v. 
Felton.  The  Secretary  intends  to  include 
the  guidance  not  incorporated  into  this 
regulation  in  the  Chapter  1  policy 
manual. 

Changes:  None. 

Comment-  Several  commenters 
recommended  that  the  complaint 
provisions  in  S  200.50(b]  be  modified  to 
require  initial  contact  with  the  LEA  and 
early  involvement  by  the  SEA.  One  of 
the  commenters  suggested  that  a 
complainant  be  required  to  exhaust  the 
complaint  procedures  in  1 200.72  of  the 
proposed  regulations  before  filing  a 
complaint  with  the  Secretary. 
Commenters  were  concerned  that 
bypassing  local  efforts  to  resolve 
complaints  would  result  in  too  many 
complaints  being  raised  to  the 
Department,  some  of  which  may  have 
been  resolved  by  the  LEA  or  SEA. 

Discussion:  Section  1017(b)(3)(A)  of 
the  Act  authorizes  parents,  teachers,  or 
other  concerned  organizations  or 
individuals  to  file  complaints  with  the 
Secretary  if  they  believe  the 
requirements  for  providing  Chapter  1 
services  to  private  school  children  have 
been  violated.  Under  this  section,  the 
Secretary  must  investigate  and  resolve 
each  complaint  within  120  days. 
According  to  the  legislative  history 
accompanying  this  section,  the 
mandatory  time  limit  was  included  to 
"insure  that  educationally  deprived 
children  in  private  schools  do  not  go 
without  needed  services  for  long  periods 
of  time."  H.R.  Kept  95, 100th  Cong,  Ist 
Sess.  30  (1987).  Therefore,  the  Secretary 
believes  that  requiring  a  complainant  to 
exhaust  the  State  and  local  complaint 
procedures  required  under  S9  20a73 
through  200.75  before  filing  with  the 
Secretary  would  abrogate  the  purpose 
for  speedy  resolution  behind  the  120-day 
requirement.  Moreover,  because  section 
1017  authorizes  a  complaixuint  to  file 
directly  with  the  Secretary,  it  would  be 
inappropriate  for  the  Secretary  to 
require  the  complainant  to  file  first  with 
the  LEA  or  SEA.  From  a  practical 
standpoint,  however,  the  Secretary 
encourages  a  complainant  to  attempt  to 
resolve  the  concerns  at  the  local  and 


State  levels  before  complaining  to  the 
Secretary.  Moreover,  the  Secaatary  will 
first  look  to  the  State  and  local  levels  for 
information  in  resolving  the  compltiat 
Changes:  None. 

Section  200 Jl    What  are  the 
Requirements  for  Consultation  With 
Private  School  Officials? 

Comment-  One  commenter  questioned 
with  what  level  of  private  school  official 
an  LEA  is  required  to  consult? 

Discussion:  Section  1017(a)  of  the  Act 
requires  an  LEA  to  consult  widi 
"appropriate  private  school  officials." 
The  level  of  the  o^icial  with  whom  an 
LEA  must  consult  will  vary  depending 
upon  the  organization  of  the  private 
school.  However,  it  must  be  an 
individual  who  can  adequately 
represent  the  needs  of  the  private  school 
children. 

Changes:  None. 

Section  200.52    What  Factors  Does  an 
LEA  Use  in  Determining  Equitable 
Participation? 

Comment  Two  commenters 
questioned  whether,  particularly  in 
implementing  alternative  delivery 
systems  after  Aguilar  v.  Felton,  an  LEA 
may  spend  less  than  equal  amoants  on 
services  for  private  school  children  if 
private  school  officials  agree  to  accept 
those  services. 

Discussion:  Under  section  1017(a)  of 
the  Act  eligible  private  school  children 
must  receive  services  that  are  equitable 
in  comparison  to  the  Chapter  1  services 
provided  to  public  school  diildren  in 
terms  of  both  the  quality  and  the  costs 
of  the  services.  When  both  public  and 
private  school  diildren  are  receiving  the 
same  services,  the  equitability 
requirement  is  easily  met.  However,  m 
providing  Chapter  1  services  to  private 
school  children  through  alternative 
delivery  systems  such  as  computer- 
assisted  instruction  (CAI),  the  question 
of  equitability  is  more  difficult  This  may 
be  especially  true  in  a  year  after 
computers  are  purchased  because,  after 
the  initial  purchase  of  equipment  CAI 
normally  provides  services  at  a  cost  less 
than  the  typical  Chapter  1  program. 
Whether  the  services  provided  by  an 
LEA  to  private  school  children  are 
equitable  to  those  provided  to  public 
school  children  is  measured  by  the 
factors  in  S  200.52(b)(2).  If  CAI  alone,  for 
example,  does  not  provide  this  equity, 
the  LEA  may  make  up  the  difference  by 
offering  additioaal  services,  soch  as 
tutorial  centers  or  appropriate  summer 
school  programs.  Of  course,  private 
school  children  may  decide  to 
participate  in  only  a  portion  of  the 
services  offered,  and  the  offer  may  still 
be  considered  equitable. 


Changes:  Nona. 

Comment  Commenters  requested 
deletion  of  the  provision  in  1 200.52(a)(2) 
that  requires  an  LEA  to  pay  for 
reasonable  and  necessary 
administrative  costs  of  (nwiding 
services  to  public  and  private  sdbool 
children,  including  capital  expenses, 
bom  the  LEA's  whole  aLocation  of 
Chapter  1  funds  before  the  LEA 
determines  equal  expem^tures.  Some 
commenters  objected  specifically  to 
capital  expenses  being  indoded  as 
administrative  costs  that  are  taken  "off 
the  top"  of  the  LEA's  allocation. 
Commenters  believed  these  costs  should 
be  induded  in  determining  if  the 
requirement  that  expenditures  per  pupil 
for  services  to  private  school  children  be 
equal  to  those  for  children  attending 
public  schools  has  been  met. 

Discussion:  Section  1017  of  the  Act 
requires  that  an  LEA  provide  private 
school  children  with  spedal  educational 
services  as  will  ensure  those  children's 
partidpation  on  an  equitable  basis  with 
children  in  public  schools.  Expenditures 
for  those  educational  services  to  private 
school  diildren  must  be  equal  (taking 
into  account  the  number  and  needs  of 
the  private  school  children)  to 
expenditures  for  public  school  children. 
Particularly  since  Aguilar  v.  Felton,  the 
administrative  costs  of  providing 
educational  services  to  private  school 
children  have  become  greater  than  the 
costs  of  providing  such  services  to 
public  school  children.  If  these  costs 
were  deducted  solely  from  the  portion  of 
the  LEA's  Chapter  1  funds  designated  to 
provide  services  to  private  school 
children,  the  remaining  funds  would  not 
be  sufficient  to  provide  equitable 
instructional  services  to  those  children, 
thus  defeating  the  purpose  of  the 
statutory  provision.  Therefore,  in  order 
to  ensure  that  equitable  services  are 
provided  to  both  public  and  private 
school  children,  the  administrative  costs 
are  to  be  "off  the  top"  of  the  LEA's 
allocation. 

Changes:  None. 

Comment  Commenters  requested 
clarification  of  the  provisimi  in 
S  200.52(b)(2)(i)  that  requires  an  LEA  to 
assess,  address,  and  evaluate  the 
specific  needs  and  educational  progress 
of  eligible  private  school  children  "on 
the  same  basis  as  public  school 
children."  Commenters  alleged  that 
some  LEAs  do  not  assess  the  needs  and 
progress  of  private  school  children. 
Moreover,  commenters  urged  that  if 
private  sdiool  children  have  different 
needs,  they  should  receive  different 
services. 

Discussion:  Public  and  private  school 
children  participate  in  the  same,  not  a 
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different  Chapter  1  project  To  design  a 
project  properly,  an  LEA  must  under 
section  1014(b)  of  the  Act  identify 
educationally  deprived  children  in  all 
eligible  school  attendance  areas, 
including  educationally  deprived 
children  in  private  schools.  Based  on  the 
information  obtained,  including  the 
information  on  private  school  children, 
the  LEA  must  determine  the  grade  levels 
and  instructional  areas  on  which  its 
Chapter  1  project  will  concentrate. 
Within  the  basic  framework,  the  LEA 
may  vary  the  instructional  areas  and 
grade  levels  among  school  attendance 
areas  if  the  needs  assessment  data 
support  those  differences.  For  example, 
if  the  LEA's  needs  assessment  identifies, 
in  general,  the  greatest  needs  in  reading 
in  grades  1-3,  but  several  schools  have 
greater  needs  in  grades  4-6,  the  I£A 
may  vary  the  grade  levels  it  serves  to 
meet  those  different  needs.  Similarly, 
needs  may  also  vary  within  an 
attendance  area.  For  instance,  while 
reading  may  be  the  greatest  general 
instructional  area  of  need,  mathematics 
may  be  a  greater  need  in  one  or  more 
grades  within  the  attendance  area.  Such 
differences  in  needs  may  also  occur 
with  respect  to  eligible  private  school 
children. 

Changes:  Section  200.31(b)(2)  has 
been  revised  to  darify  that  an  LEA  must 
identify  the  general  instructional  areas 
and  grade  levels  on  which  the  program 
will  focus  on  the  basis  of  information  on 
needs  gathered  by  identifying  all 
educationally  deprived  children, 
including  those  children  in  private 
schools.  As  that  section  indicates, 
instructional  areas  and  grade  levels  may 
vary  among  and  within  school 
attendance  areas  if  the  needs 
assessment  data  support  differing  needs. 

Section  200.55   May  Funds  be  Used  for 
Construction  of  Private  School 
Facilities? 

Comment  Two  commenters 
recommended  specifically  excluding 
costs  for  security  and  utility 
installations,  electrical  outlets  and 
wiring,  dedicated  telephone  lines,  etc., 
associated  with  providing  Chapter  1  CAI 
in  private  schools  bom  i  200.55,  which 
prohibits  the  use  of  Chapter  1  funds  for 
repairs,  minor  remodeling,  or 
construction  of  private  school  facilities. 
Commenters  felt  that  absent  the 
exclusion,  LEAs  would  be  reluctant  to 
pay  these  costs. 

Discussion:  The  Department  stated  in 
its  guidance  on  implementing  Aguilar  v. 
Felton  that  reasonable  installation  costs 
of  providing  Chapter  1  CAI  are 
allowable  under  certain  circumstances. 
For  example,  installation  would  be 
permissible  if  the  installation  is 


necessary  for  the  Chapter  1  program  to 
operate;  the  cost  is  related  solely  to  the 
Chapter  1  program  and  does  not 
otherwise  correct  a  deficiency  in  the 
private  school  facility;  the  installation 
does  not  result  in  any  improvement  to 
the  private  school  facility  other  than  the 
electrical  wiring  related  to  Chapter  1 
computers;  and  the  representatives  of 
the  private  school  agree  either  to 
reimburse  the  Chapter  1  program  for  the 
residual  value  of  the  wiring  (the 
installation  cost  minus  depreciation)  or 
to  have  the  LEA  remove  the  wiring  if  the 
CAI  program  is  terminated  at  the  site. 
The  Secretary  intends  to  include  this 
guidance  in  the  Chapter  1  policy  manual. 
Changes:  None. 

Section  200.57   How  Does  an  LEA 
Receive  a  Payment  for  Capital 
Expenses? 

Comment  A  number  of  comments 
were  received  on  the  definition  of 
capital  expenses  in  9  200.57(a)(2).  Soire 
commenters  requested  expansion  of  the 
definition,  particularly  to  include 
instructional  equipment  such  as 
computers.  One  commenter  interpreted 
9  200.57(a)(2](ii]  as  prohibiting  the 
purchase  of  computers  to  provide 
instruction  to  private  school  children. 

Discussion:  Under  section  1017(d)(4) 
of  the  Act,  capital  expenses  are  limited 
to  expenditures  for  noninstnictional 
goods  and  services  that  are  incurred  as 
a  result  of  implementation  of  alternative 
delivery  systems  to  comply  with  the 
requirements  of  Aguilar  v.  Felton. 
Section  1017(d)(4)  sets  out  examples  of 
such  noninstnictional  goods  and 
services,  such  as  purchase,  lease,  and 
rental  of  real  and  personal  property, 
insurance  and  maintenance  costs,  and 
transportation  costs.  Section 
200.57(a)(2)(i]  lists  the  statutory 
examples.  Section  200.57(a)(2)(ii) 
specifically  excludes  from  the  definition 
of  capital  expenses  instructional 
equipment  such  as  computers,  because  it 
does  not  fall  within  the  statutory 
meaning  of  noninstnictional  goods  and 
services. 

Changes:  None. 

Comment  One  commenter  questioned 
whether  an  LEA  may  establish  a  date 
later  than  July  1, 1985  for  capital 
expense  purposes  if  the  LEA  did  not 
incur  capital  expenses  until  that  later 
date. 

Discussion:  Section  1017(d)(3) 
establishes  July  1, 1985 — the  date  of  the 
Supreme  Court's  decision  in  Aguilar  v. 
Felton — as  the  relevant  date  for  capital 
expense  purposes.  Accordingly,  an  LEA 
may  not  receive  payment  for  any  capital 
expenses  incurred  before  this  date. 
However,  an  LEA  may  receive  payment 


for  capital  expenses  incurred  any  time — 
even  several  years — after  this  date 

Changes:  None. 

Comment  One  commenter  asked 
what  would  happen  if  an  LEA  applied 
for  a  payment  for  capital  expenses  on 
the  basis  of  an  expected  increase  in  the 
number  of  private  school  children  and 
the  expected  increase  did  not 
materialize.  The  commenter  was 
concerned  that  the  LEA  might  be 
required  to  repay  those  funds.  Another 
commenter  recommended  that  an  LEA 
document  its  expected  increases  to 
ensure  capital  expense  funds  will  be 
well  spent. 

Discussion:  One  of  the  criteria  an  SEA 
may  use  to  make  payments  to  LEAs  for 
capital  expenses  is  Oie  extent  to  which 
those  payments  would  be  used  to 
increase  the  number  or  percentage  of ' 
private  school  children  served. 
Therefore,  an  LEA  that  applies  for 
payments  on  this  basis  should  have 
information  to  support  a  reasonable 
expectation  that  with  payments  for 
capital  expenses,  the  L£A  could 
increase  the  number  or  percentage  of 
private  school  children  served. 
However,  if  the  LEA  has  such 
information,  but  The  anticipated 
numbers  or  percentages  of  private 
school  children  uo  not  materialize,  the 
LEA  would  not  be  required  to  repay  the 
capital  expense  payments. 

Changes:  Section  200.57(b)(5)  has 
been  added  to  require  in  an  LEA's 
apphcation  for  payments  for  capital 
expenses  information  sufTicient  to 
support  anticipated  increases  in  the 
number  or  percentage  of  private  school 
children  to  be  served,  if  the  LEA  is 
applying  on  that  basis. 

Comment  A  number  of  commenters 
commented  on  the  criteria  for 
determining  need  for  capital  expense 
payments  in  §  200.57(c).  One  commenter 
recommended  that  each  LEA  be  aUowed 
to  determine  the  number  or  percentage 
of  private  school  children  to  be  served 
and  requested  deleting  the  SEA's 
authority  to  establish  criteria.  Another 
commenter  suggested  that  the  criteria  in 
the  regulations  be  deleted  and  that 
SEAs  establish  needs  and  priorities  for 
distribution.  Other  commenters 
recommended  that  the  criteria  clearly 
give  priority  for  the  distribution  of 
payments  for  capital  expenses  to  LEAs 
to  increase  the  number  or  percentage  of 
private  school  children  being  served  to 
pre-Felton  levels,  since  the  commenter 
felt  that  increasing  participation  is  more 
important  than  repaying  LEAs  for  costs 
already  incurred.  Still  other  commenters 
supported  the  flexibility  to  reimburse 
UlAs  that  had  taken  capital  expenses 
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"off-the-top"  of  their  Chapter  1 
allocations. 

Diacuasion:  Section  1017(d)(1)  of  the 
Act  requires  each  SEA  to  distribute  the 
fbnds  allocated  to  it  for  payments  for 
capital  expenses  to  its  LBAs  "based  on 
the  degree  of  need  as  set  forth  in  the 
application."  To  determine  LEAs'  needs 
for  capital  expense  payments,  an  SEA 
must  establish  criteria.  Section  200.57(c) 
sets  out  examples  of  criteria  an  SEA 
may  use.  The  regulations  do  not  require 
an  SEA  to  use  any  particular  criterion  or 
to  give  priority  to  LEAs  that  will  use 
capital  expense  payments  to  increase 
the  number  or  percentage  of  private 
school  children  being  served  to  pre- 
Felton  levels.  Rather,  each  SEA  has  the 
flexibility  to  establish  its  own  criteria 
based  on  the  circumstances  in  its  State. 
The  criteria  in  this  section  in  no  way 
affect  an  LEA's  decisions  regarding  the 
number  or  percentage  of  private  sdiool 
children  it  will  serve  with  Chapter  1 
funds. 
Changes:  None. 

Section  200.58   How  Does  an  LEA  Use 
Payments  for  Capital  Expenses? 

Comment-  Several  commenters 
questioned  how  payments  for  capital 
expenses  may  be  used.  One  commenter 
questioned  whether  a  payment 
reimbursing  an  LEA  for  capital  expenses 
could  be  used  to  purchase  a  van.  Other 
commenters  questioned  whether  an  LEA 
could  use  those  payments  to  provide 
services  to  both  public  and  prjvate 
school  children. 

Discussion:  Payments  under  section 
1017(d)  of  the  Act  may  be  made  to 
reimburse  an  LEA  for  capital  expenses  it 
paid  for  from  its  regular  Chapter  1 
allocation  or  to  pay  for  capital  expenses 
an  L£A  is  incurring  or  will  incur  in  the 
future.  If  the  payments  are  for 
reimbursement,  they  must  be  used  to 
provide  Chapter  1  services  to  benefit,  to 
the  extent  possible,  the  public  and 
private  school  children  who  were  or  are 
adversely  affected  by  the  LEA's  s 
expenditures  for  capital  expenses.  In 
other  words,  if  the  LEA  paid  for  capital 
expenses  "off-the-top"  of  its  total 
Chapter  1  allocation,  it  would  use  its 
payments  for  capital  expenses  to 
provide  services  to  public  and  private 
school  children  because  both  public  and 
private  school  children  would  have 
benefited  from  additional  services  had 
the  LEA  not  used  Chapter  1  funds  for 
capital  expenses.  If.  for  some  reason,  the 
LEA  paid  for  capital  expenses  totally 
from  the  funds  it  set  aside  to  provide 
services  to  private  school  children,  the 
LEA  would  use  its  reimbursement  for 
those  capital  expenses  to  provide 
additional  services  to  private  school 
children.  An  LEA  could  not  use  a 


reimbursement  for  capital  expenses  to 
purchase  a  van,  because 
reimbursements  must  be  used  for 
services  that  were  lost  due  to  prior  costs 
of  capital  expenses.  An  LEA,  of  course, 
may  use  prospective  capital  expense 
fimds  to  purchase  a  van. 

Changes:  Section  200.58(a)(1)  has  been 
revised  to  make  clear  that  payments  to 
reimburse  an  LEA  for  capital  expenses  it 
incurred  are  to  be  used,  to  the  extent 
possible,  to  provide  Chapter  1  services 
to  benefit  the  public  and  private  school 
children  who  were  adversely  affected 
by  the  LEA's  expenditures  for  capital 
expenses. 

Comment  One  commenter  questioned 
whether  the  restrictions  on  carryover 
funds  in  section  1432(b]  of  the  Act  apply 
to  capital  expenses. 

Discussion:  Section  1432(b)  of  the  Act 
limits  the  amount  of  funds  appropriated 
for  a  given  fiscal  year  that  an  LEA  may 
carry  over.  Section  20a4e(a)  interprets 
the  phrase  "funds  appropriated"  to  be 
the  basic  grant  and  concentration  grant 
funds  an  LEA  is  eligible  to  receive  in 
any  given  year.  Therefore,  §  200.46(a) 
does  not  apply  to  capital  expenses. 
Changes:  None. 

Comment  One  commenter  questioned 
whether  an  LEA  must  track  separately 
funds  received  for  capital  expenses, 
noting  this  would  increase  paperwork 
for  the  LEA. 

Discussion:  Because  capital  expenses 
are  awarded  as  a  separate  grant  for 
special  purposes,  they  must  be 
accounted  for  separately. 

Changes:  Section  200.58(c)  has  been 
added  to  indicate  that  an  LEA  must 
account  separately  for  payments  it 
receives  for  capital  expenses. 

Comment  One  commenter  questioned 
whether  an  LEA  that  was  unable  to 
provide  services  to  children  who  were 
adversely  affected  in  1984-65  and 
subsequent  years  could  use  the  capital 
expense  funds. 

Discussion:  Section  200.58(a)(1) 
requires  that  capital  expense  funds  be 
used  to  benefit  to  the  extent  possible, 
the  chUdren  adversely  affected  by  the 
LEA's  expenditures  for  capital  expenses. 
The  intent  of  the  provision  is  to 
recognize  that  there  will  be 
circumstances  where  the  same  children 
cannot  benefit  from  the  funds.  Under 
those  circumstances,  the  funds  may  be 
used  to  benefit  similar  groups  of 
children. 
Changes:  None. 

Section  200.70   Does  a  State  Have 
Authority  to  Issue  State  Regulations  for 
the  Chapter  1  LEA  Program? 

Comment  A  number  of  commenters 
raised  questions  concerning  the 
relationship  between  an  SEA'S 


responsibility  for  administering  the 
Chapter  1  LEA  Program  and  the 
limitations  on  the  SBA's  rulemaking 
authority  in  1 200.70(b).  One  commenter 
questioned  whether  an  SEA  could  limit 
Uie  percentage  of  an  LEA's  budget  to  be 
used  to  purchase  supplies,  materials,  or 
other  categories  of  expenditures.  Two 
commenters  recommended  inserting  in 
the  stem  in  §  20a70(b)  the  phrase  "that 
limit  LEAs'  decisions  based  upon  their 
annual  assessment  of  need  affecting 
funds  under  this  part."  On  the  other 
hand,  several  commenters 
recommended  that  the  regulations 
clarify  that  an  SEA  has  the  authority  to 
ensure  that  its  LEAs  use  Chapter  1  funds 
in  accordance  with  all  applicable 
requirements. 

Discussion:  LEAs  are  authorized  to 
use  Chapter  1  funds  to  support 
activities,  described  in  approved 
applications,  that  are  reasonable  and 
necessary  to  carry  out  the  purposes  of 
the  Chapter  1  LEA  Program.  An  SEA 
does  not  have  the  authority  to  impose 
rigid  limitations  on  reasonable 
expenditures  needed  by  an  LEA  to 
implement  an  effective  program  if  those 
expenditures  are  supported  by  the  LEA's 
assessment  of  the  special  educational 
needs  of  Chapter  1  children.  However, 
an  SEA  has  the  responsibility  under 
section  1012(b)  of  the  Act  to  review  and 
approve  LEA  applications  and  the 
responsibility  under  section  1012(a)(4)  to 
ensure  that  LEAs  comply  with  all 
applicable  statutory  and  regulatory 
provisions.  Thus,  as  9  200.70(c)(2) 
indicates,  an  SEA  may  review  the 
proposed  expenditures  in  an  LEA's 
application  to  determine  that  they  are 
supported  by  the  LEA's  needs 
assessment.  Moreover.  S  200.7G(c)(3) 
makes  clear  that  an  SEA  has  K\-^. 
responsibility  to  review  LEA  decisions 
concerning  the  use  of  Chapter  1  funds  to 
ensure  that  they  comply  with  applicable 
requirements. 

Changes:  Section  200.70(c)(2)  has  been 
revised  to  make  clear  that  nothing  in 
§  200.70(b)  limits  an  SEA's  authority  to 
review  and  approve  an  LEA's 
application,  including  determining 
whether  the  activities  in  the  application 
are  supported  by  the  LEA's  needs 
assessment.  Similarly,  §  200.70(c)(3) 
reiterates  an  SEA's  responsibility  to 
ensure  compliance  with  applicable 
requirements. 

Comment  Two  commenters  requested 
that  the  reference  to  instructional  staff 
in  S  200.70(b)(4)  be  clarified  to  include 
instructional  aides.  Another  commenter 
interpreted  "other  essential  support 
services"  in  S  200.70(b)(5)  to  include 
services  provided  by  paraprofessionals 
such  as  teacher  aides. 
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Discussion:  The  Secretary  believes 
that  the  definitions  of  instructional  staff 
and  support  services  are  best 
established  by  LEAs  under  applicable 
State  laws  or  regulations.  In  accordance 
with  section  14Sl(a)(2)  of  the  Act, 
however,  instructional  staff  must  meet 
State  certification  and  licensing 
requirements  for  education  personnel. 

Changes:  None. 

Comment  Numerous  comments  were 
received  on  §  200.70(e)  regarding  review 
of  rules  and  regulations  by  the 
committee  of  practitioners.  A  number  of 
commenters  recommended  thpt  an  SEA 
be  required,  rather  than  encouraged,  to 
convene  the  committee  of  practitioners. 
These  commenters  felt  that  to  require 
convening  for  an  emergency  regulation, 
while  not  doing  so  in  normal 
circiunstances,  was  inconsistent  Other 
commenters  requested  that  the 
regulations  make  clear  that  the 
committee  must  review  any  rule  or 
regulation.  Several  commenters 
recommended  that  the  committee  also 
be  required  to  review  State  policies. 
These  commenters  noted  that  the  terms 
"rule"  and  "regulation"  may  have 
differing  meanings,  and  that  some  States 
issue  binding  requirements  imder  other 
procedures.  These  commenters  felt  that 
the  intent  of  the  Act  was  to  cover  all 
these  circumstances.  Some  commenters 
recommended  deletion  of  the  phrase  "if 
one  is  required  by  State  law"  in 
§  200.70(e](l)(i)(A)  of  the  proposed 
regulations,  because  it  is  confusing. 

Discussion:  Section  1451(b)  of  the  Act 
requires  review  by  a  State  committee  of 
practitioners  "(b)efore  publication  of 
any  proposed  or  final  State  rule  or 
regulation."  The  proposed  regulations 
attempted  to  minimize  any  burden 
caused  by  this  provision  by  only 
requiring  review  by  the  committee  of 
practitioners  before  publication  of  either 
a  proposed  rule,  if  State  law  required 
issuance  of  proposed  rules,  or  a  final 
rule,  if  no  proposed  rule  was  required. 
Moreover,  the  proposed  regulations  did 
not  require  an  SEA  to  convene  the 
committee  except  after  the  issuance  of 
an  emergency  rule  where  review  prior  to 
publication  was  not  possible.  On  the 
basis  of  these  comments  and  upon 
reconsideration,  the  Secretary  believes 
changes  are  necessary.  The  Secretary 
recognizes  the  inconsistency  in  requiring 
a  State  to  convene  the  committee  to 
review  emergency  rules  and  regulations 
v/hile  not  requiring  that  the  committee 
be  convened  to  review  other  regulations. 
However,  the  Secretary  is  concerned 
with  the  undue  burden  that  will  be 
placed  on  States  if  the  committee  must 
be  convened  to  review  all  rules  and 
regulations.  Although  the  negotiated 


rulemaking  group  did  not  reach 
consensus  on  the  Department's  proposal 
to  convene  the  committee  for  major 
rules  and  regulatibns.  the  Secretary 
believes  that  this  interpretation 
represents  the  most  viable  means  to 
carry  out  the  intent  of  the  Act 
Therefore,  a  State  will  be  required  to 
convene  the  committee  to  review  all 
major  rules  and  regulations  and  ensure 
that  all  other  rules  and  regulations  be 
reviewed  before  publication  by  the 
committee  but  not  necessarily  in  a 
meeting.  In  addition,  in  a  State  that  does 
not  issue  rules  or  regulations  relating  to 
the  administration  and  operation  of 
programs  under  this  part  but  issues 
policies  that  the  SEA  and  LEAs  are 
required  to  follow,  the  State  must 
comply  with  the  consultation 
requirements  for  issuing  rules  and 
regulations. 

Changes:  Section  200.70(e)  has  been 
revised  to  require  a  State  to  convene  the 
committee  of  practitioners  to  review  any 
major  proposed  or  final  rule  or 
regulation  that  the  SEA  and  LEAs  are 
required  to  follow  in  administering  and 
implementing  the  Chapter  1  LEA 
Program.  In  addition,  a  change  has  been 
made  to  require  that  for  a  State  that 
does  not  issue  rules  or  regulations  but 
only  issues  policies  that  LEAs  must 
follow,  the  State  must  comply  with  the 
consultation  requirements  for  issuing 
rules  and  regulations. 

Comment  Numerous  commenters 
requested  that  the  regulations  require, 
rather  than  encourage,  SEAs  to  obtain 
nominations  for  membership  on  the 
committee  of  practitioners  from 
appropriate  organizations.  These 
commenters  thought  this  procedure 
would  ensure  that  the  committee  was 
representative  of  the  various  groups 
named  in  the  Act.  One  commenter  was 
concerned  that  there  would  be  a  conflict 
of  interest  with  members  nominated  by 
organizations  since  nominating 
organizations  would  be  partiaUy 
responsible  for  that  individual's 
selection.  Another  commenter 
questioned  whether  an  existing  State 
committee,  such  as  the  Chapter  2  State 
Advisory  Committee,  could  serve  as  the 
Chapter  1  committee  of  practitioners 

Discussion:  Section  1451(b)  of  the  Act 
specifies  the  categories  of  individuals 
that  must  be  included  on  the  committee 
of  practitioners  and  requires  that  a 
majority  of  committee  members  be  LEA 
representatives.  The  Secretary  believes 
it  is  inappropriate  for  the  Department  to 
regulate  how  a  State  meets  this 
requirement.  He  continues  to  encourage 
SEAs  to  request  nominations  from 
appropriate  organizations  as  an 
excellent  way  to  obtain  qualified 


representatives.  If  an  existing  State 
committee  meets  the  requirements  of  the 
Act  the  SEA  may  decide  to  have  it 
serve  for  this  purpose.  However,  as 
{  200.70(e)(3)(iii)  indicates,  members  of 
the  committee  must  have  knowledge  of 
Chapter  1  and  how  it  is  implemented. 

Changes:  Section  200.70(e)(3)(iii)  has 
been  added  to  require  that  members  of 
the  committee  of  practitioners  have 
knowledge  of  Chapter  1. 

Comment  A  few  commenters 
recommended  deletion  of 
S  200.70(e)(3)(i)(E),  which  requires  that 
the  committee  of  practitioners  include 
representatives  of  private  school 
children. 

Discussion:  Section  1017  of  the  Act 
requires  an  LEA,  after  timely  and 
meaningful  consultation  with 
appropriate  private  school  officials,  to 
provide  equitable  Chapter  1  services  to 
eligible  private  school  children.  Given 
this  requirement  it  is  appropriafe  that 
private  school  representatives  be 
included  on  the  committee  of 
practitioners  to  advise  on  rules, 
regulations,  and  policies  affecting  the 
Chapter  1  LEA  Program.  In  addition,  the 
requirement  was  agreed  to  by  all  parties 
during  the  negotiated  rulemaking 
session. 

Changes:  None. 

Section  200. 71    How  May  State 
Personnel  Paid  With  Funds  A  vailable 
Under  This  Part  be  Assigned  to  State 
Programs? 

Comment  Although  supporting  the 
provisions  in  S  200.71,  a  number  of 
commenters  questioned  the  requirement 
to  keep  time  distribution  records  if  SEA 
staff  members  perform  duties  that 
benefit  both  programs  under  this  part 
and  State  compensatory  education 
programs  that  are  similar  to  the  Chapter 
1  program.  The  commenters  contended 
that  it  is  not  possible  for  the  staff 
members  to  divide  their  time  between 
the  two  programs  because  their  duties 
benefit  both  programs  and  cannot  be 
distinguished. 

Discussion:  Section  200.71  implements 
section  1453(b)  of  the  Act  which 
authorizes  an  SEA  to  use  Chapter  1 
funds  to  pay -a  portion  of  the  salary 
costs  of  employees  who  are  assigned 
responsibilities  for  programs  under  this 
part  and  specific  State  programs  if  those 
costs  are  supported  by  appropriafe  time 
distribution  records  refiecting  the  actual 
amount  of  time  spent  by  each  such 
employee  and  costs  are  charged  on  a 
prorated  basis  to  both  programs.  Under 
most  circumstances,  employees  who 
work  on  both  Chapter  1  and  State 
programs  perform  duties  that  are 
specific  to  one  program  or  the  other  and 
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con  attribute  their  time  to  the 
appropriate  program.  In  these  instances, 
the  employees  must,  in  accordance  with 
i  20a71(b).  keep  contemporaneous  time 
distribution  records  reflecting  the  actual 
amount  of  time  spent  on  each  program. 
However,  there  may  be  situations  where 
an  employee  is  assigned  responsibilities 
that  jointly  beneflt  a  State  program  and 
programs  under  this  part  For  example, 
an  SEA  staff  member  may  conduct 
training  sessions  for  LEAs  on  improving 
parent  participation  in  both  the  Chapter 
1  and  State  programs.  Both  State-funded 
personnel  and  Oiapter  l-fimded 
personnel  receive  the  training.  The 
employee  cannot  determine  the  actual 
time  spent  for  each  program  because 

Krent  involvement  is  a  requirement  of 
th  programs  Thus,  the  costs  to  be 
charged  to  each  program  cannot  be 
based  on  the  actual  time  spent  on  each 
program.  The  Secretary  concurs  that, 
imder  these  circumstances,  another 
method  may  be  allowable.  For  example, 
the  costs  could  be  prorated  between  the 
programs  on  the  basis  of  the  proportions 
of  staff  from  each  funding  source 
participating  in  the  training. 

Changes:  Section  20a71(c)  has  been 
added  to  clarify  that  for  employees  who 
are  assigned  responsibilities  that  jointly 
benefit  programs  under  this  part  and 
special  State  programs,  costs  may  be 
prorated  on  a  basis  other  than  actual 
time  spent  on  specific  activities.  The 
regulations  also  provide  an  example  for 
further  clarification. 

Comment:  Two  commenters 
questioned  whether,  in  addlition  to  time 
distribution  records,  there  are  other 
acceptable  types  of  documentation,  e-g^ 
a  teacher's  schedule,  to  support  an 
individual's  time  spent  on  Chapter  1 
activities. 

Discussion:  Section  1453(b]  of  the  Act 
requires  that  an  employee  maintain 
"time  distribution  records  reflecting  the 
actual  amount  of  time  spent"  by  the 
employee  on  Chapter  1  activities,  lihe 
Secretary  believes  that  a  teacher's  class 
schedule  specifying  the  time  that  the 
teacher  devotes  to  Chapter  1  activities 
meets  this  requirement  as  long  as  there 
is  corroborating  evidence  that  the 
teacher  actually  carried  out  the 
schedule.  Examples  of  acceptable 
evidence  include  a  teacher's  grade  book 
and  class  rosters  and  daily  attendance 
records  that  identify  the  teacher. 

Changes:  None. 

Section  200.72    What  Funds  Are 
A  vailable  for  an  SEA  to  Carry  Out  Its 
Responsibilities? 

Comment  Several  commenters 
requested  that  the  regulations  clarify 
whether  an  SEA  may  use  the  funds 
made  available  under  section  1405  of  the 


Act  (Funds  for  the  Implementation  of 
School  Improvement  Programs)  to  hire 
staff  for  program  improvement 
activities.  Other  commenters 
recommended  that  the  regulations 
provide  flexibilify  for  SEAs  in  the  use  of 
these  funds.  Specifically,  the 
conmienters  suggested  that  the  funds 
need  to  be  avaflable  for  SEA  program 
improvement  staff  purposes  as 
determined  by  the  SEA  and  not  be 
dependent  on  the  identification  of  all 
schools  needing  program  improvement 
and  the  joint  agreement  by  Uiose 
schools  in  the  use  of  the  funds.  Another 
commenter  suggested  that  there  are  not 
enough  funds  in  section  1405  to  provide 
mini-grants  to  LEAs.  Lastly,  a 
commenter  recommended  that  the 
regulations  allow  an  SEA  to  hire 
program  improvement  staff  with  State 
funds  and  reimburse  the  State  with 
funds  received  under  section  1405  of  the 
Act  for  any  assistance  the  staff 
members  provide  to  a  school 
implementing  a  program  improvement 
plan  under  tj^s  part 

Discussion:  Section  1405(b)(2)  of  the 
Act  clearly  states  that  funds  made 
available  to  States  under  that  section 
must  be  used  for  "direct  educational 
services  in  schools  implementing 
program  improvement  plans  as 
described  under  section  1021"  of  the 
Act  Moreover,  section  1405(b)(3)  of  the 
Act  clearly  requires  parents  of 
participating  diildren,  school  staff,  the 
LEA.  and  the  SEA  to  jointly  agree  to  the 
selection  of  technical  assistance 
providers  and  the  best  use  of  the  funds. 
Section  200.72(b)  of  the  regulations 
implements  these  statutory 
requirements.  Therefore,  an  SEA  may 
use  section  1405  funds  to  hire  State  staff 
only  if  those  staff  provide  direct 
educational  services  and  if  parents, 
school  staffs,  and  the  LEAs  to  receive 
services  for  school  improvement  jointly 
agree  with  the  SEA  that  hiring  the  State 
staff  is  the  best  use  of  the  funds. 

As  to  the  request  that  the  regulations 
be  revised  to  allow  an  SEA  to  use 
Chapter  1  funds  to  reimburse  the  State 
for  time  that  staff  members  paid  with 
State  funds  spend  on  program 
improvement  activities,  the  Secretary 
believes  that  this  violates  section 
1018(b)  of  the  Act  Section  1018(b) 
requires  that  funds  received  under  this 
part  must  supplement  and  not  supplant 
or  replace,  regular  non-Federal  funds. 
The  Secretary  believes,  however,  that  it 
would  be  permissible  for  an  SEA  to  use 
Chapter  1  administrative  funds  to  hire 
State  staff  and  then  use  section  1405 
funds  to  reimburse  the  Chapter  1 
account  if  the  requisite  agreement  is 
reached. 

Changes:  None. 


Section  200.73    What  Complaint 
Procedures  Must  an  SEA  Adopt? 

Comment  Several  commenters 
suggested  that  the  complaint  procedures 
required  by  i  200.72(d)  of  the  proposed 
regulations  should  describe  the  means 
to  be  used  to  Inform  interested  parties  of 
the  availabillfy  of  the  procedures. 
Commenters  also  recommended  that  the 
regulations  Include,  in  addition  to 
procedures  for  resolving  complaints  that 
an  LEA  has  violated  requirements, 
similar  procedures  for  resolving 
complaints  about  State  violations. 
Lastly,  commenters  requested  that  the 
regulations  specifically  provide  an 
opportunity  for  a  complainant  to  appeal 
an  SEA'S  resolution  of  a  complaint  to 
the  Department 

Discussion:  Section  200.72  of  the 
proposed  regulations  contained 
requirements  concerning  complaint 
procedures  that  each  SEA  would  have  to 
adopt  Those  regulations  were 
developed,  in  part  in  response  to 
Congress'  suggestion  in  the  Conference 
Report  accompanying  the  Act  that  the 
Secretary  "issue  amended  regulations 
making  34  CFR  76.780-783  applicable  to 
Chapter  1."  See  H.R.  Rept.  567, 100th 
Cong.,  2d  Sess.  341  (1978).  However, 
subsequent  to  enactment  of  the  Act  but 
before  the  proposed  Chapter  1 
regulations  were  published,  the 
Secretary  published  an  NPRM  proposing 
changes  to  the  Education  Department 
General  Administrative  Regulations 
(EDGAR).  See  53  FR  31580  (Aug.  18. 
1988).  One  of  those  proposed  changes 
was  the  removal  of  the  general 
complaint  procedures  in  34  CFR  76.780 
through  76.782  of  EDGAR  and  the 
transfer  of  those  procedures  to  the 
regulations  implementing  Part  B  of  the 
Education  of  the  Handicapped  Act. 
which  had  shown  the  greatest  need  for 
the  complaint  procedures.  As  a  result, 
the  Secretary  proposed  separate 
Chapter  1  complaint  procedures.  In 
response  to  comments  on  the  EDGAR 
NPRM,  the  Secretary  is  reconsidering 
whether  to  remove  tiie  complaint 
procedures  from  EDGAR.  Because  this 
issue  has  not  yet  been  resolved,  the 
Secretary  has  on  an  interim  basis 
decided  to  make  the  general  complaint 
procedures  from  EDGAR  applicable  to 
the  Chapter  1  LEA  Program.  For  the 
convenience  of  SEAs,  LEAs,  and  other 
interested  parties,  the  procedures  are 
included  in  SS  200.73  through  200.75. 
However,  paragraphs  (b)  and  (c)  of 
S  76.780  are  not  included  as  the 
statutory  references  are  no  longer 
appropriate.  In  addition,  the  acronyms 
"SEA"  and  "LEA"  replace  the  terms 
"State"  and  "subgrantee"  to  be 
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consistent  with  the  remaining 
regulations  under  this  part  In  addition, 
section  200.73  of  the  regulations  requires 
that  an  %A's  written  procedures  for 
resolving  complaints  include  any 
complaint  that  the  SEA  or  an  LEA  is  in 
violation  of  the  Federal  statute  or 
regulation  that  apply  to  a  program. 
Section  200.74  of  the  regulations  also 
requires  that  an  SEA's  complaint 
procedures  include  the  right  to  request 
the  Secretary  to  review  the  final 
decision  of  the  SEA.  Comments  received 
on  the  proposed  Chapter  1  complaint 
procedures  will  be  given  additional 
consideration  in  whatever  final  action 
the  Secretary  takes  regarding  the 
EDGAR  complaint  procedures. 

Changes:  The  separate  Chapter  1 
complaint  procedures  in  S  200.72  of  the 
proposed  regidations  have  been  deleted, 
and  SS  200.73  through  200.75  incorporate 
and  make  applicable  to  the  Chapter  1 
LEA  Program  the  general  complaint 
procedures  in  SS  76.780  through  76.782  of 
EDGAR. 

Section  200.80   How  Does  an  LEA 
Evaluate  Student  Achievement? 

Comment:  One  commenter  suggested 
allowing  projects  to  test  children  every 
other  year,  such  as  in  grades  1, 3,  5, 7, 
and  9,  rather  than  requiring  an  annual 
assessment  This  commenter  also 
suggested  that  increased  numbers  of 
children  in  each  State  be  given  the 
National  Assessment  of  Educational 
Progress  (NAEP)  to  give  valid  State 
results  based  on  that  assessment,  or 
allow  use  of  normed  tests  in  even  grades 
and  predicted  norm  test  results  in  odd 
grades. 

Discussion:  The  use  of  alternate  year 
results,  different  instruments  in 
alternate  years,  or  predicted  scores 
would  not  pro\ide  the  information 
required  by  section  1021  of  the  Act 
related  to  school  and  student  program 
improvement  Section  1021(a]  requires 
an  "annual  review"  of  the  program's 
effectiveness  and  comparison  of  gains 
from  one  year  to  the  next,  which  could 
not  be  accomplished  by  these  methods. 
Further,  while  NAEP  test  data  may  be 
useful  at  the  State  level,  they  could  not 
be  used  for  program  improvement  at 
school  and  individual  student  levels,  as 
required  by  section  1021  of  the  Act. 

Changes:  None. 

Comment:  One  commenter  suggested 
a  complete  rewrite  of  S  200.80, 
emphasizing  that  the  evaluation  should 
focus  solely  on  the  basic  and  more 
advanced  skills  each  child  is  expected 
to  master,  based  on  the  desired 
outcomes  included  in  the  LEA's 
application.  The  commenter  further 
suggested  that  the  LEA  use  measures 
that  would  provide  specific  information 


regarding  the  degree  to  which  each  skill 
had  been  mastered,  and  that  assessment 
of  more  advanced  skills  include 
measurement  of  reasoning,  analysis, 
interpretation,  problem-solving,  and 
decision-making  in  relation  to  the 
particular  subjects  in  which  Chapter  1 
services  were  being  provided. 

Discussion:  The  Secretary  agrees  that 
the  fype  of  information  the  commenter 
describes  is  appropriate  for  Chapter  1 
assessment  and  would  be  useful  for 
LEAs  to  include  in  their  evaluations  of 
the  Chapter  1  LEA  Program.  However, 
S  200.80  is  designed  to  set  national 
standards  that  can  be  used  for  two 
purposes:  (1)  Provide  data  in  a  maimer 
that  may  be  aggregated  into  State  and 
national  totals  as  required  by  section 
1019  of  the  Act;  and  (2)  provide  one  base 
of  data  to  be  used  in  program 
improvement  efforis  under  sections  1020 
and  1021  of  the  Act  The  commenter's 
suggestion,  although  appropriate  at  the 
local  level,  would  not  allow  for 
aggregation.  In  addition,  the  level  of 
prescription  it  would  entail  would  not  be 
consistent  with  Congress'  intent  that  the 
standards  not  be  "unduly  burdensome." 
See  H.R.  Rept.  95. 100th  Cong.,  1st  Sess. 
25-26  (1987).  The  report  goes  on  to  say 
that  the  "existing  Chapter  1  Evaluation 
and  Information  Reporting  System 
(TIERS)  and  the  existing  evaluation 
models  would  be  appropriate." 

Changes:  None. 

Comment  Several  commenters 
expressed  various  concerns  regarding 
the  use  of  norm-referenced  standardized 
tests  to  evaluate  the  impact  of  Chapter  1 
on  a  child's  achievement.  The 
commenters  contended  that  these  tests 
fail  to  measure  how  well  Chapter  1 
children  achieve  in  the  "basic  and  more 
advanced  skills  all  children  are 
expected  to  master"  specified  in  section 
1012(b)  of  the  Act  the  tests  are  not 
necessarily  aligned  with  what  is  being 
taught  in  the  Chapter  1  program: 
competency-based  or  criterion- 
referenced  tests  used  by  States  are  more 
appropriate  measures;  norm-referenced 
tests  contain  cultural  and  ethnic  bias 
that  distorts  results;  and.  in  general,  the 
tests  are  too  narrowly  based  to  measure 
the  full  impact  of  the  Chapter  1  program. 

Discussion:  The  Secretary  is  aware  of 
the  limitations  of  norm-referenced 
standardized  tests,  and  does  not  intend 
that  they  be  used  by  LEAs  as  the  sole 
measure  of  the  effectiveness  of  the 
Chapter  1  LEA  Program.  Section  200.35 
clearly  states  that  in  addition  to  use  of 
measures  of  student  achievement  based 
on  the  national  standards  contained  in 
Subpart  H  of  the  regulations.  LEAs  must 
also  measure  how  well  children  attain 
the  desired  outcomes  included  in  each 
LEA's  application.  LEAs  may,  and  are 


encouraged  to,  state  their  desired 
outcomes  in  terms  other  than  scores  on 
standardized  achievement  tests. 
Congress  made  this  clear,  stating  its 
"intent  that  measures  and  standards 
used  to  demonstrate  progress  toward 
desired  outcomes  may  be  something 
other  than  nationally  normed 
standardized  test  scores."  H.R.  Rept 
567. 100th  Cong..  2d  Sess.  325  (1988) 
(Conf.  Rept).  However,  the  use  of 
nationally  normed  standardized  test 
results,  or  results  of  tests  that  may  be 
equated  to  nationally  normed  tests, 
provides  a  means  to  aggregate  results  to 
State  and  national  totals,  giving  an 
overall,  if  imperfect  measure  of  program 
impact  Although  acknowledging  the 
limitations,  the  Secretary  believes  that 
these  test  scores  and  their  aggregation 
pro\'ide  significant  and  useful 
information  on  the  success  of  the 
Chapter  1  program  to  LEAs,  SEAs.  the 
Department  and  the  Congress.  With 
regard  to  the  alleged  cultural  bias  of 
standardized  tests,  the  Secretary 
recognizes  that,  in  general,  many 
minority  group  students  may  not 
perform  as  well  on  standardized  tests  as 
white  students.  Although  some  attribute 
these  results  to  culturally  biased  test 
items,  others  believe  they  may  also  be 
indicative  of  substandard  education 
provided  to  some  minority  children. 
Finally,  the  Secretary  reiterates  that 
scores  on  nationally  normed 
standardized  tests  need  not  be  the  sole 
measure  used  to  determine  success  of 
students  in  the  Chapter  1  program,  any 
more  than  they  are  used  solely  to 
determine  success  of  children  in  the 
regular  program. 

Changes:  None. 

Comment  One  commenter 
recommended  deleting  S  200.80(a)(2), 
which  prescibes  how  an  LEA  must 
assess  the  progress  of  Chapter  1 
children  in  more  advanced  skills.  The 
commenter  contended  that  the 
requirements  in  S  200.35(a)(1),  which 
require  evaluation  of  progress  in  basic 
and  more  advanced  skills,  are  sufficient 

Discussion:  Section  200.35(a]  contains 
the  requirements  placed  on  LEAs  with 
regard  to  the  evaluation  of  projects. 
Section  200  80(a)(2)  contains  the 
national  standards  by  which  one  of 
those  requirements — assessing  more 
advanced  skills — will  be  met.  Section 
1435(a)  of  the  Act  requires  the  Secretary 
to  develop  national  standards  and 
provide  States  and  LEAs  notification,  in 
advance,  of  the  requirements  the 
standards  contain.  Sections  200.80 
through  200.69  of  the  regulations  carry 
out  the  provisions  of  section  1435(a). 

Changes:  None. 
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Comment  Several  commeoten 
obiected  to  the  requirement  in 
1 20aao(aKl)  tiiat  raqokes  assessment 
in  language  arts  in  addition  to  reading 
and  raadwmatics.  Conunenters  noted 
the  paucity  of  lasting  oMtsrials  availabie 
in  Hstening  and  speaking  skiUs  and 
questioned  the  validity  of  those  that  are  ' 
available.  Another  coramenter  objected 
to  the  increased  burden  that  testing  in 
this  additional  area  may  entail. 

Diacusaion:  By  indumag  language  arts 
as  an  area  for  assessment,  the  Seoetary 
did  not  intend  to  increase  burden  on 
L£As;  rather,  the  addition  of  language 
arts  reflecta  the  grounng  number  of 
children  L£As  report  as  receiving 
services  in  this  area.  The  Secretary 
assumes  that  in  general  LEAs  provide 
services  in  language  arts  or  reading,  but 
not  both.  If  sssessment  and  reporting 
are  limited  to  reading  and  mathematics, 
a  growing  number  of  children  receiving 
language  arts  rather  than  reading 
instruction  will  not  be  included  in  the 
aggregate  infonnation  sebmitted  to  the 
States  and  the  Department  However,  to 
make  clear  that  diis  requirement  is  not 
meant  to  increase  testing  burden,  and  in 
response  to  comments  questioning  the 
availability  and  validity  of  language  arts 
tests  other  then  reading,  the  Sraetary 
has  modified  the  requirement  In  making 
this  modiflcstion,  the  Secretary  believes 
that  for  an  LEA  operating  a  program  that 
mcludes  both  language  arts  and  reading, 
a  test  of  basic  and  more  advanced 
reading  skills  can  be  used  to  essess  the 
achievement  of  the  Oiepter  1 
participants  in  both  areas. 

Changes:  Section  20aaO(aMl)  has  been 
modified  to  aUow  LEAs  operating 
Chapter  1  language  arts  programs  to 
assess  achievement  of  children  in  these 
programs  using  either  a  language  arts  or 
reading  test 

Comment  Several  commenters 
expressed  concern  over  the  use  of 
reading  comprehension  and  problems 
and  applications  subtest  scores  as 
measures  of  more  advanced  skills  in 
reading  and  mathematics.  Some 
commenters  stated  that  the  measures 
were  inadequate;  other  commenters 
pointed  out  that  the  term  "problems  and 
applications"  was  not  used  in  all 
standardized  mathematics  tests.  Other 
commenters  supported  the  proposed 
regulation. 

Discussion:  The  Secretary  is  aware  of 
the  limitatioa  of  the  use  of  the  subtest 
scores  as  measures  of  note  advanced 
skills  and  expects  LEAs  will  ese 
additional  means  to  assess  the  impact  of 
the  Chapter  1  program  on  chydren's 
mastery  of  more  advanced  skills. 
However,  for  the  purposes  of  reporting 
data  to  State  and  national  levels,  it  is 
necessary  to  have  a  measure  that  may 


be  aggregated  to  State  and  national 
totals.  Farther,  die  Secretary  is 
committed  to  gathering  data  in  the 
manner  that  imposes  tfie  least  burden  on 
LEAs.  At  present  it  appears  that  the 
subtests  stated  above  wiU  provide  the 
requisite  informatian  in  a  manner  that 
will  not  impose  significant  new  data 
gathering  responsibilities  on  LEAs.  As 
new  materials  to  assess  more  advanced 
skills  become  svailable.  the  Secretary 
wiU  review  whether  the  new 
instnunents  are  more  appropriate. 

Changes:  Section  20ailQ(aX2)  has  been 
revised  to  take  into  account  difilartag 
terminology  regarding  die  subtests  that 
exist  among  die  various  tests. 

Comment  Several  commenters 
objected  to  die  use  of  "comfnehension" 
and  "problems  and  applications" 
subtest  scores  as  measures  of  more 
advanced  skills,  stating  that  these 
scores  are  highly  correlated  with  overall 
reading  and  mathematics  scores. 
Another  comnienter  suggested  die 
regulations  should  more  expliddy 
require  use  of  composite  scores  of 
reading  and  mathematics  tests  to 
parallel  the  subtest  scores  used  to 
measure  more  advanced  skills. 

Discussion:  Ahhoogh  there  is  some 
correlation  between  ^e  subtest  scores 
in  reading  oomprrimnsion  and 
composite  reading  scores  and  proUems 
and  applications  subtest  scores  and 
composite  mathematics  scores,  the 
subtests  measure  a  coaqxment  of  the 
composite  score  diat  most  dosdy 
aj^iroxiaMtes  more  advanoed  skills.  In 
addition,  although  sdpnlatiag  subtest 
scores  for  more  advanoed  skills 
measurement  implies  that  composite 
scores  be  used  for  measurement  of  basic 
skills,  the  Secretary  does  not  intend  that 
this  be  a  requirement  LEAs  are  five  to 
choose  any  measurement  devices 
described  in  1 200.80. 

C/ranges:  None. 

Comment  Two  commenters  asked 
how  the  estimate  of  achievement  in  the 
absence  of  Chapter  1  services  can  be 
determined. 

Discussion:  Norm-referenced  tests 
provide  the  base  for  expected 
achievement  without  additional  services 
such  as  Chapter  1  provides.  For  State 
and  locally  devekiped  tests,  the  equating 
study  will  likewise  provide  this 
information. 

Changes:  None. 

Comment  Numerous  commenters 
objected  to  the  requirement  that  LEAs 
report  only  on  test  results  compiled  over 
a  12-month  period,  citing  that  9-month, 
fall-spring  results  should  be  allowed. 
The  commenters  presented  a  number  of 
reasons:  (1)  Many  children  leave  school 
and/or  the  Chapter  1  program  during  the 
summer  months:  hence,  results  would  be 


available  on  fewer  d*.iidren.  (2)  Testing 
on  an  annual  cycle  would  require  LEAs 
to  follow  cfaikfaen  beyond  (he  school 
year,  which  woidd  be  burdensome.  (3) 
LEAs  should  be  allowed  die  flexibility 
to  test  on  9-  or  12-month  cydes.  (4) 
Districts  choosing  sprtng-to-spring 
cydes  wodd  use  the  spring  test  for 
eligibility,  resulting  in  fewer  eligible 
children,  since  spring  scores  are  higher 
than  feu  ones.  (5)  The  fall-to-fall  cyde 
poses  problems  with  regard  to  program 
improvement  since  results  for  schools 
would  not  be  available  imtil  late  fall, 
making  program  changes  during  the 
initial  year  difficult  (6)  Twelve-month 
testing  confounds  the  results  of  Chapter 
1,  because  it  includes  the  summer  period 
when  children  receive  no  services.  (7) 
There  is  no  legal  basis  for  requiring 
testing  over  12  months,  since  the  House 
Report  states  that  the  TIERS  model 
would  be  appropriate  and  TIERS  allows 
testing  on  a  fall-spring  cycle.  Several 
additional  commenters  supported  the 
annual  cycle,  dting  the  more  valid 
results  the  method  gives.  One 
commenter  suggested  that  a  transition 
year  would  allow  the  LEAs  currently  on 
a  fall-spring  cyde  to  adjust  to  an  annual 
one. 

Discussion:  The  Secretary  has  given 
serious  consideration  to  the  points 
raised  by  the  commenters  and.  because 
of  the  importance  of  the  issue,  will 
discuss  each  one  at  greater  length  than 
is  usually  done.  The  discussion  follows 
the  order  of  the  points  raised  above. 

(1)  Although  it  is  true  that  data  on 
some  students  wiU  be  lost  in  moving  to  a 
12-month  rather  than  a  9-month  cycle, 
the  Secretary  believes  that  the  increased 
validity  of  the  data  outweighs  this 
concern.  Fall^pring  testing,  which  relies 
on  depressed  fall  scores  as  a  base. 
GonsistenUy  overstates  the  gains 
children  make  in  the  Chapter  1  program. 
When  retested  the  next  fall,  these 
children  have  lost  a  si^oificant  portion 
of  the  reported  gains,  only  to  have  that 
same  ."gain"  determined  again  the 
folkiwing  spring.  The  12-month  cyde 
more  acciu-ately  measures  the 
continuous  progress  of  children  in  the 
program,  rather  than  repeatedly 
measuring  the  same  "gain"  several  times 
over. 

(2)  Although  districts  will  be  required 
to  fbllow  children  beyond  the  schocrf 
year,  this  requirement  is  also  implidt  in 
secticm  1021(f)  of  the  Act  which  requires 
LEAs  to  maintain  records  on  individual 
students  beyond  one  year. 

(3)  The  Secretary  does  not  intend  to 
restrict  the  flexibility  of  LEAs  who  wish 
to  test  on  a  9-month  cycle,  llioee  LEAs 
may  continue  to  so  test  However,  the 
regulations  require  that  for  reporting 


evaluation  results  under  section 
1019(al(2]  of  the  Act  and  in  determining 
schools  and  students  in  need  of  program 
improvement  under  sections  1020  and 
1021  cf  the  Act,  annual  results  must  be 
used.  LEAs  that  wish  to  insert  the 
additional  test  point  required  by  the  9- 
month  cycle  for  their  own  purposes  are 
free  to  do  so. 

(4)  Use  of  spring  scores  may  result  in 
fewer  children  being  eligible  for  Chapter 
1;  however,  this  is  because  fall  test 
scores  are  apparently  artificially 
depressed.  Districts  concerned  about 
this  may  choose  a  fall-to-fall  cycle, 
which,  while  not  as  accurate  with  regard 
to  selection  as  a  spring-to-spring  period, 
would  result  in  gain  scores  comparable 
in  validity  to  the  spring-to-spring 
method. 

(5)  The  fall-to-fall  cycle  does  result  in 
later  identification  of  schools  and 
students  in  need  of  program 
improvement.  However,  the  modified 
timeline  for  implementation  of  both 
local  and  joint  program  improvement 
plans  will  allow  for  either  the  spring-to- 
spring  or  fall-to-fall  cycle. 

(6)  The  purpose  of  the  evaluation  is  to 
determine  the  real  impact  of  the  Chapter 
1  LEA  Program  on  a  diild's 
achievement  There  is  general 
agreement  that  the  fall  test  results  are 
artificially  depressed — ^perhaps  because 
of  the  summer  vacation  fi*om  school. 
Comparison  of  this  test  score  with  a 
spring  test  score  taken  after  the  child 
has  had  a  prolonged  time  in  school 
apparentiy  inflates  the  gain.  By  using  an 
annual  cycle,  test  points,  whether  both 
fall  or  both  spring,  are  comparable, 
providing  a  more  adequate  assessment 
of  the  chUd's  real  progress. 

(7)  The  House  Report  states  that  in 
developing  national  standards,  "the 
existing  Chapter  1  Evaluation  and 
Information  Reporting  System  and  the 
existing  evaluation  models  would  be 
appropriate."  H.R.  Rept  95, 100th  Cong., 
1st  Sess.  25-26  (1987).  The  Chapter  1 
system  has  involved  both  annual  and 
fall-spring  test  cycles,  but,  because  of  its 
greater  validity,  the  Department  has 
been  encouraging  LEAs  to  move  to  an 
annual  testing  cycle.  Currentiy,  over  half 
of  the  reported  data  is  based  on  annual 
test  results.  The  Secretary  believesthe 
annual  cycle  is  consistent  with  the 
requirement  that  the  Department 
establish  national  standards  for 
evaluation  and  with  the  guidance 
contained  in  the  House  Report.  The 
Secretary  is  aware,  however,  that  the 
switch  from  a  fall-spring  to  an  annual 
testing  cycle  will  require  certain 
adjustments  by  LEAs,  particularly  in 
terms  of  following  students  from  one 
grade  to  the  next.  Therefore,  he  has 
determined  that  in  some  instances. 


more  time  may  be  needed  to  make  this 
adjustment. 

Changes:  Section  200.80(b)(2](ii)  has 
been  added  to  allow  LEAs  currently 
measuring  achievement  on  a  fall-spring 
basis  to  do  so  for  the  1989-90  school 
year  only,  if  they  provide  evidence  to 
their  SEAs  that  immediate 
implementation  of  the  annual  cycle 
would  impose  substantial  hardship. 

Comment  Several  commenters 
expressed  concern  that  the  12-month 
cycle  would  not  allow  use  of  the  same 
form  of  the  test  for  both  pre-  and  post- 
tests.  Another  commenter  questioned 
whether  norming  dates  for  an  annual 
test  cycle  exist 

Discussion:  Many  nationally  normed 
tests  cover  more  than  one  grade.  Hence, 
they  may  be  used,  within  their  grade 
spans,  for  both  pre-  and  post-tests.  In 
addition,  publishers  furnish  norming 
dates  for  aimual  cycles 

Changes:  None. 

Comment  One  commenter  stated  that 
there  was  no  way  to  develop  a  local 
norm. 

Discussion:  Some  LEAs  provide 
sufiicient  data  to  establish  local  norms. 
If  they  wish,  those  LEAs  may  use  their 
local  norms  in  assessing  the  impact  of 
Chapter  1.  If  no  such  norms  are 
available,  LEAs  must  use  either  State 
norms  or  those  provided  by  the  test 
publisher. 

Changes:  None. 

Comment  One  commenter  suggested 
revising  S  200.80(e)  to  require  use  of  the 
cturent  edition  of  a  test  or  a  test 
published  within  the  last  seven  years, 
noting  that  the  edition  immediately 
previous  to  the  current  one  might  be  too 
old  to  be  valid. 

Discussion:  The  Secretary  has  been 
concerned  about  the  use  of  tests  normed 
several  years  ago  to  assess  Chapter  1  for 
several  reasons:  (1)  Use  of  older  normed 
tests  provides  inflated  scores  for 
Chapter  1  students  that  do  not 
accurately  reflect  their  needs;  (2)  the 
higher  scores  received  on  older  normed 
tests  may  exclude  from  eligibility 
children  who  need  Chapter  1  services; 
(3)  use  of  tests  normed  at  different  times 
makes  comparison  among  results 
difficult;  and  (4)  aggregation  of  results  of 
tests  normed  at  different  times  does  not 
provide  the  most  accurate  picture  of  the 
impact  of  Chapter  1 

Although  the  Secretary  urges  all  LEAs 
to  use  the  current  edition  of  a  test  to 
assess  Chapter  1,  he  wishes  to  allow 
LEAs  some  flexibility.  Since  the  period 
between  when  tests  are  normed  is  not 
controlled  by  LEAs,  the  Secretary'  is 
concerned  that  the  seven-year  time  limit 
suggested  by  the  commenter  is  arbitrary. 

Changes:  None. 


Section  200.81  What  Technical 
Standards  Does  an  LEA  Apply  in 
Evaluating  Student  Achievement? 

Comment  One  commenttr 
recommended  adding  a  new  provision  to 
S  200.81,  specifying  that  limited  English 
proficient  and  handicapped  children 
should  be  assessed  on  the  same  basis  as 
other  children.  That  assessment  should 
be  based  on  the  full  range  of  services 
they  are  provided  under  Chapter  1  and 
designed  so  as  not  to  confuse  Chapter  1 
effects  with  other  needs.  Further,  the 
assessment  should  be  valid  for  the 
specific  population  being  assessed.  The 
commenter  noted  the  suggestion 
followed  language  included  in  Senate 
Report  222,  lOOtii  Cong..  2d  Sess.  12 
(1988). 

Discussion:  The  issue  of  assessment 
procedures  for  limited  English  proficient 
and  handicapped  children  was  further 
considered  in  the  House-Senate 
conference  to  rectify  differences 
between  House  and  Senate  versions  of 
the  legislation.  The  Conference  Report 
contains  specific  language  on  this  issue. 
H.R  Rept.  567, 100th  Cong.,.  2d  Sess. 
322-23  (1988)  (Conf.  Rept).  lliat 
language  is  included  in  §  200.31  (c)(5]  of 
the  regulations  regarding  LEA  needs 
assessment  This  is  consistent  with  the 
discussion  in  the  report  that  the 
assessment  procedures  be  designed  to 
identify  properly  limited  English 
proficient  and  handicapped  children 
eligible  for  Chapter  1  services. 

Changes:  None. 

Section  200.82    What  Procedures  Does 
an  LEA  Use  in  Evaluating  Student 
Achievement? 

Comment  One  conunenter  stated  that 
the  proposed  regtilations  did  not  allow 
for  use  of  criterion-referenced  tests, 
which,  in  the  commenter's  State,  are 
used  to  assess  progress  in  basic  and 
more  advanced  slcills.  According  to  the 
commenter,  the  requirement  for  norm- 
referenced  tests  would  place  an  undue 
burden  on  LEAs  in  this  State. 

Discussion:  The  provisions  in 
S§  200.32(b)(2)  and  200.83  address  the 
use  of  other  than  norm-referenced  tests 
for  reporting  results  of  Chapter  1. 
Moreover,  §  200.88(c)(2)  specifically 
allows  Chapter  1  funds  to  be  used  to 
perform  studies  to  equate  tests,  where 
possible,  and  conform  results  of  those 
tests  to  the  Chapter  1  conunon  reporting 
scale.  The  Secretary  is  aware,  however, 
that  State  and  locally  developed 
criterion-referenced  tests  may  not 
always  be  able  to  be  equated  with 
nationally  normed  tests.  In  these 
circumstances,  the  requirement  that 
data  be  aggregated  to  State  and  Federal 
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levels  would  sot  allow  ase  of  such  lasts 
for  purposes  of  Chapter  L 
Chaagea.  None. 

Section  20aB3    What  Alternative 
Procedures  May  on  LEA  Utef 

Comment-  One  commenter  suggested 
allowing  States  to  uae  aadonaUy 
normed  tests  every  other  year  and  to 
use  State  assessment  soores,  equated  to 
the  nationally  normed  results,  in  the 
alternate  years. 

Discussion:  This  procedure  would 
result  in  pre-testing  Chapter  1  students 
on  one  test  and  post-testing  them  the 
following  year  on  another.  Thus,  it 
would  not  provide  a  vaHd  basis  for 
assessing  gains  the  students  heve  made. 

Changes:  None. 

Comment  A  few  conunentera 
expressed  concern  regarding  use  of 
other  than  norm-referenced  tests  as  a 
basis  for  aggregating  results  of  the 
impact  of  the  Chapter  1  program  to  State 
and  Federal  levels.  One  commenter 
questioned  whether  procedures  some 
States  require  for  State-mandated  tests 
yield  valid  results,  particularly  where 
States  have  established  procedures  for 
selection  or  indusion  of  test  results 
without  regard  to  the  size  of  standard 
error  or  other  considerations  of  validity. 
Another  commenter  questioned  whether 
inclusion  of  a  large  numbcar  of  State 
competency  tests— even  if  equated  with 
a  norm-referenced  test — would  produce 
valid  results. 

Discussion:  The  provisions  in 
S9  200.82(b)(2)  and  200.83  are  designed 
to  provide  flexibility  to  State  and  local 
officials  in  the  matter  of  testing,  reduce 
the  amount  of  testing  required  for 
Chapter  1  to  a  minimum,  and  still 
provide  valid  results  that  can  be 
expressed  in  the  common  reporting 
scale.  Review  by  the  Secretary  of 
alternative  procedurev  will  be  directed 
at  ensuring  the  standards  in  f  200.83(b) 
are  met. 

Changes:  None. 

Comment-  One  commenter  objected  to 
the  provision  that  alternative  procedures 
for  evaluation  be  subject  to  approval  by 
the  Secretary.  Rather,  the  commenter 
stated  that  1 20a83(b)  contains 
adequate  guidelines  and  recommended 
that  the  SEA,  which  is  closer  to  the  local 
situation,  have  approval  authority.  The 
commenter  also  stated  that  assessment 
of  the  impact  of  Chapter  1  on  the  r^ular 
program  would  be  discouraged  if  such 
assessment  procedures  were  subject  to 
Federal  approval. 

Discussion:  The  altemadva 
procedures  in  1 200.83  apply  only  to 
measures  to  be  aggregated  to  State  and 
Federal  levels,  and  do  not  apply  to  local 
or  State  efforts  to  assess  the  impact  of 
Chapter  1  on  student  performance  in  the 


regular  program.  Because  data  must  be 
aggregated  to  national  totals  and  imist 
produce  reeohs  that  can  be  axpressed  in 
the  common  reporting  scale  established 
by  the  Secrete^,  the  Secretary  must 
determine  that  alternative  procedures 
meet  the  requirements  in  i  200J3(b). 
The  Secretary  does  not  intend  this 
procedure  to  inhibit  use  of  other  than 
nationally  nomed  tests;  nthet,  it  is  to 
ensure  data  reported  to  the  Congress  by 
the  Secretary  meet  certain  standards. 

CAoi^ges:  None. 

Comment  One  commenter  stated  tfiat 
the  proposed  ahemative  procedures  in 
(  200.83  would  only  allow  procedores 
that  result  in  a  number  score  that  can  be 
converted  to  the  common  reporting 
scale.  The  commenter  felt  that  this 
restriction  was  not  consistent  with  the 
spirit  of  the  Act 

Discussion:  Alternative  procedures 
must  produce  results  diat  can  be 
aggregated  with  those  produced  by 
nationally  nonned  tests.  The  Secretary 
does  not  intend  to  exclude  any 
procedure  that  accomplishes  this  goal 
and  meets  the  other  standards  in 

8  200.83(b). 
Changes:  None. 

Section  200.94    How  Does  an  LEA 
Report  the  Results  of  Student 
Achievement  to  the  SEA? 

Comment  One  commenter  asked  if 
the  term  "common  reporting  scale"  in 

9  200.84(a)(l)(i)  refers  to  TIERS  and,  if 
so,  suggCTted  the  regulations  specifically 
refer  to  TIERS  to  make  clear  the 
requirement  Another  commmter  asked 
if  the  term  refers  to  the  NCE  scale. 

Discussion:  The  common  reporting 
scale  currently  used  to  collect  aggregate 
data  is  the  NCE  scale,  which  was  also 
used  in  TIERS.  During  regulation 
development,  especially  in  the 
negotiated  rulemaking  process,  the 
Department  concurred  with 
recommendations  from  State  and  local 
representatives  that  the  Chapter  1 
regulations  regarding  evaluation  should 
not  contain  the  details  included  in 
TIERS.  Rather,  that  kind  of  specific 
information  would  be  provided  in  the 
Chapter  1  policy  manual  as  guidance. 
Further,  the  Secretary  is  investigating 
and  will  continue  to  investigate  other 
methods  of  evaluation  that  can  provide 
measures  capable  of  aggregation. 
Because  the  term  "common  reporting 
scale"  is  more  general  than  "NCE"  or 
"TIERS."  it  would  continue  to  be 
appropriate  if  a  better  means  of 
gathering  and  aggregating  results  is 
found. 

Changes:  None. 


Section  20086    What  Reqmremmts 
Gorem  on  SEA  Sampling  Plant 

Comment  One  commenter  objected  to 
the  requirement  that  the  sampling  plan 
be  sulnnitted  to  the  Seoetary  for 
approval,  suggesting  diat  the  SEA 
should  have  the  plan  available  for 
review  by  the  Department  The 
commenter  stated  the  requirement 
would  be  burdensome  and  would 
constitute  a  change  from  past  practice. 

Discussion:  The  requirement  that  the 
Secretary  establish  national  standards 
for  evabiation  requires  attention  to  the 
issue  of  sampling.  Ratfier  dian 
specifying  in  regulations  procedures  to 
be  used,  die  Secretary  has  left  to  the 
States  the  flexibility  to  design  sampling 
systems  most  appropriate  for  them.  The 
Siecretary  will  then  review  and  approve 
plans  that  provide  reliable  and 
representative  data.  The  requirement  for 
approval  by  the  Secretary  was 
contained  in  the  regulations  governing 
the  initial  establislunent  of  TIERS.  (See 
46  FR  5189.  Jan.  19, 1981,  §  200.17^)(2).) 
Hence,  the  current  requirement  is 
consistent  with  past  practice. 

Changes:  None. 

Section  200.87   How  Does  an  SEA 
Aggregate  LEA  Student  Achievement 
Data  for  Inclusion  in  Its  Evaluation? 

Comment  Two  commenters  objected 
to  the  provision  in  {  200.a7(a)(4)(i) 
requiring  inclusion  of  data  on  the 
number  of  students  excluded  from  the 
evaluation  because  of  missing  or 
erroneous  data.  One  commenter  claimed 
the  requirement  was  unneeded,  because 
the  data  would  be  available  from  the 
State  performance  report 

Discussion:  Section  200.87(a)(4)  is  part 
of  the  national  standards  fm  evaluation 
that  the  Secretary  is  required  to  set  and 
necessary  for  SEAs  and  the  Department 
to  assess  the  validity  of  the  data 
collected. 

Changes:  None. 

Section  200.88   For  What  Evaluation 
Activities  May  an  LEA  or  SEA  Use 
Funds  Available  Under  This  Part? 

Comment  One  conmienter  objected 
to  the  statement  in  fi  20a88(c)(3)  that 
Chapter  1  funds  may  be  used  for 
"[tjesting  an  appropriate  number  of 
children  no  longer  receiving  Qiapter  1 
services,"  contending  the  provision  is 
vague. 

Discussion:  As  noted  in  a  respmise  to 
comments  on  {  200.35.  the  Cmiference 
Report  accompanying  the  Act  makes 
dear  Congress'  intent  that  in  measuring 
sustained  gains,  sampling  procedures 
may  be  used.  The  word  "appropriate"  is 
used  to  indicate  that  not  aU  children 
need  be  followed— <»ily  the  number 
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necessary  to  make  a  determination  for 
the  population. 
Changes:  None. 

Section  200.89    For  What  Evaluation 
Activities  May  an  LEA  or  SEA  Not  Use 
Funds  Available  Under  This  Part? 

Comment  One  commenter  stated  that 
the  prohibitions  in  {  200.89  (bHc) 
against  using  Chapter  1  funds  for  test 
development  activities  and 
establishment  of  State  and  local  norms 
appear  to  conflict  with  the  provision  in 
S  200.82(b)(2).  which  allows  LEAs  to  use 
other  than  nationally  nonned  tests 
provided  the  results  of  the  test  can  be 
equated  with  scores  of  nationally 
nonned  tests. 

DL-icussion:  The  Secretary  does  not 
believe  these  two  provisions  are 
incompatible.  If  LEAs  choose  to  use 
tests  that  are  not  nationally  normed  to 
meet  the  standards  in  Subpart  H,  the 
Secretary  assumes  these  are  tests  that 
State  and  local  agendes  have  developed 
for  their  own  general  purposes.  Sections 
200.89  (b}-{c)  prohibit  the  use  of  Chapter 
1  funds  for  developing  or  norming  such 
tests.  However,  as  indicated  in 
9  200.88(c)(2),  Chapter  1  funds  may  be 
used  to  equate  these  tests  to  nationally 
normed  tests  to  meet  the  standards  in 
Subpart  H.  Moreover,  the  Secretary  is 
aware  that  an  LEA  may  wish  to  develop 
measures  to  assess  the  impact  of 
Chapter  1.  such  as  those  created  by  the 
Chapter  1  teacher  for  use  in  the  Chapter 
1  project.  The  Secretary  does  not  intend 
the  prohibition  in  9  200.89(c)  to  apply  in 
these  circumstances. 

Changes:  A  change  has  been  made  to 
clarify  that  9  200.89  applies  to  test 
development  related  to  data  to  be 
aggregated  at  State  and  national  levels. 

Cooperation  With  Audits— EDGAR 
(§§75.910  and  76.910) 

Comment  Six  commenters  expressed 
opposition  to  the  changes  proposed  by 
these  sections.  Several  commenters 
believed  that  the  Department  lacks  legal 
authority  to  issue  such  a  regulation, 
particularly  as  it  was  interpreted  under 
the  "SUPPLEMENTARY  INFORMATION" 

heading  explaining  the  proposed 
changes.  Some  of  the  commenters 
maintained  that  requiring  that  audit 
interviews  be  tape  recorded  or  be 
attended  by  a  third  party  designated  by 
the  auditee  does  not  unreasonably 
restrict  auditor  access  to  auditee 
personnel.  A  third  argument  was  that 
the  proposed  changes,  by  giving 
unilateral  authority  to  the  Inspector 
General  to  determine  what  is  reasonable 
access,  could  lead  to  abuse  by 
"overzealous  '  Federal  auditors.  The 
final  issue  raised  wasihat  a  grantee  had 


no  assurance  of  an  accurate  record  of  an 
audit  interview  without  tape  recording 
or  requiring  the  presence  of  a  third 
person. 

Discussion:  The  cited  portions  of  the 
Inspector  General  Act,  together  with  the 
Secretary's  general  authority  to  issue 
regulations  and  to  require  grantees  to 
maintain  records,  authorize  the 
Secretary  to  issue  regulations  requiring 
reasonable  access  to  auditee  personnel. 
The  Inspector  General's  authority  to 
examine  records  is  meaningless  if  the 
Inspector  General's  auditors  cannot 
require  oral  explanations  of  those 
records.  Furthermore,  the  Inspector 
General  Act  gives  Federal  auditors 
considerable  professional  discretion  as 
to  methods  for  obtaining  necessary 
information.  Section  4(b)(1)  of  the 
Inspector  General  Act  requires  that 
audits  be  conducted  in  accordance  with 
standards  estabUshed  by  the  U.S. 
Comptroller  General  as  set  forth  in 
"Government  Auditing  Standards"  (the 
"Yellow  Book"),  1988  revision,  effective 
January  1989.  The  newly  revised  Yellow 
Book  specifies  that  "auditors  choose  and 
conduct  auditing  tests  and  procedures 
that  in  their  professional  judgments,  are 
appropriate  in  the  circumstances  to 
achieve  the  audit  objectives"  (page  4-1) 
as  well  as  "determining  the  nature, 
timing,  and  content  of  audit  steps  and 
procedures  to  test  for 

compliance (page  4-2).  The 

Yellow  Book  also  states  (page  3-17)  that 
"denial  by  the  audited  entity  of  the 
opportunity  to  meet  with  officials  and 
employees  of  the  organization,  program 
or  activity  under  audit"  is  an 
unacceptable  scope  impairment 
Auditors  must  obtain  "sufficient 
competent  and  relevant  evidence"  to 
afford  a  reasonable  basis  for  their 
judgments  and  conclusions  (page  3-11). 
The  standards  provide  that  "testimonial 
evidence  obtained  under  conditions 
where  persons  may  speak  freely  is  more 
credible  than  testimonial  evidence 
obtained  under  compromising 
conditions  (e.g.,  where  the  persons  may 
be  intimidated)"  (page  6-18). 

The  regulations  clarify  what  interview 
conditions  imposed  by  auditees  would 
not  only  impair  the  independence  of  the 
auditor  but  would  diminish  the 
interview's  use  as  sufficient  competent 
and  relevant  audit  evidence.  The 
Inspector  General  has  determined  that 
restrictions  on  auditor  access  to 
personnel  such  as  tape  recording  or 
requiring  third  party  presence  at  an 
interview  amount  to  denial  of  access 
because  of  the  intimidating  influence  of 
such  restrictions  on  an  individual  who 
might  risk  (or  believe  that  he  would  risk) 
his  employment  or  future  work 


relationships  by  making  statements 
exposing  the  auditee  to  critidsm. 
financial  recovery  action,  or  other 
Federal  administrative  sanction.  Some 
commenters  suggested  that  the  Lispector 
General's  "Hotline,"  the  subpoena 
authority,  and  the  statutory  duty  to 
report  lack  of  cooperation  to  the  "head 
of  the  establishment"  (defined  in  the 
Inspector  General  Act  as  the  Secretary 
of  Education  (5  U.S.C  Appendix  3, 
section  11(1)),  are  the  exdusive  recourse 
the  Inspector  (General  has  for  dealing 
with  denial  of  access  to  auditee 
personnel.  However,  "Hotline"  contacts. 
especially  from  anonymous  callers,  are 
not  a  feasible  substitute  for  explaining 
to  an  auditor  face-to-face  the  contents  of 
detailed  financial  records  or  the  policies 
and  procedures,  e.g.,  internal  controls, 
surrounding  the  administrabon  of  a 
grant  The  Inspector  General's  subpoena 
power  is  limited  to  documentary 
evidence  and  thus  in  any  event  would 
not  address  the  problem  of  access  to 
personnel. 

As  far  as  dealing  with  the  issue  raised 
that  a  grantee  had  no  assurance  of  an 
accurate  record  of  an  audit  interview 
without  tape  recording  or  requiring  the 
presence  of  a  third  person,  the  Secretary 
does  not  believe  this  is  a  vaUd  argument 
for  the  reasons  stated  more  fully  under 
the  heading  "supplementary 
INPORMATION"  in  the  preamble  to  the 
proposed  regulations.  Auditors  are 
instructed  to  follow  procedures  designed 
to  ensiu^  an  accurate  record.  Written 
summaries  of  interviews  can  be  shared 
with  the  auditee,  the  only  exception 
being  whistle-blowing  disclosures.  Most 
importantly,  the  procedures  do  not 
permit  an  adverse  finding  to  be  based 
on  anonymously  suppUed  information 
This  information  is  useful  only  as  a 
"lead"  enabhng  the  auditor  to  obtain 
objectix-e  i.^fo^nation  that  would  be 
cited  in  the  audit  report  and  that  would 
be  available  to  the  audited  agency. 
These  procedures  should  obviate  any 
concern  about  "overzealous"  auditors; 
the  Inspector  Generals  objective  as  well 
as  the  grantee's  is  to  ensure  an  accurate 
record  of  audit  proceedings. 

Changes:  The  leg.jl  citations  for  these 
sections  have  been  corrected  by 
designating  the  general  United  Slates 
Code  reference  to  the  Inspector  General 
Act  of  1978  as  5  U.S.C.  Appendix  3,  and 
by  citing  additional  sections  of  the 
Inspector  General  Act  i.e.,  sections 
4(b)(1)(A)  and  6(a)(1)  (5  U.S.C  Appendix 
3,  sections  4(b)(l)(A}  and  6(a)(1)).  No 
other  change  has  been  made. 

[FUDoc.  89-11807  Rled  5-l»-18-89  &*5am| 
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DCPARTMENT  OF  HOUSING  AND 
imtANOCVELOPMEHT 

Otflee  of  llw  AaaMant  Secretary  for 

I  noueai9 


24CniPartaM 

IDeelMl  N&  IMt-ltM;  m-2«32i 

Schedulea  forJJee  Inthe  ErieMng 
HouiBiQ  CevtHwela  PfOQ^MRi  Loon 


ProQmn  and  HouaMQ  Voucher 


r.  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Proposed  Notice. 


r.  Section  8(c)(1)  of  the  United 
States  Housing  Act  of  1937  requires  the 
Secretary  to  publish  Fair  Market  Rents 
(FMRs)  periodically,  but  not  less 
frequently  than  annually,  to  be  effective 
October  1  of  each  year.  The 
Department's  regulations  at  24  CFR  Part 
888  provide  a  notice  and  comment 
process  for  developing  Pair  Maricet 
Rents.  Today's  document  proposes  the 
Fair  Market  Rents  for  FY-19ga  The 
proposal  would  amend  Pair  Maiket  Rent 
schedules  for  the  Section  8  Existing 
Housing  Certificate  Program  (Part  882. 
Subparts  A  and  B),  including  space 
rentals  by  owners  of  manufactured 
homes  under  the  Section  8  Existing 
Housing  Certiflcate  Program  (Part  882. 
Subpart  F):  the  Section  8  Moderate 
Rehabilitation  Program  (Part  882. 
Subparts  D  and  E);  and  Section  8 
existing  housing  assisted  under  Part  886. 
Subparts  A  and  C  (Section  8  loan 
management  and  property  disposition 
programs).  In  addition.  FMRs  arr  )ised 
to  determine  payment  standard 
schedules  in  the  Housing  Voucher 
Program. 

DATK  Comments  are  due  on  or  before 
July  1&  1068. 

AOOmsaaa:  Interested  persons  are 
invited  to  submit  comments  to  the  Rules 
Docket  Clerk.  Office  of  General  Counsel 
Room  10276.  Department  of  Housing  and 
Urban  Development  451  Seventh  Street. 
SW..  Washington.  DC  20410-0500.  Each 
comment  should  include  the 
commenter's  name  and  address  and 
must  refer  to  the  docket  number 
indicated  in  the  heading  of  this  Notice. 
To  expedite  processing,  each  commenter 
is  requested  to  simultaneously  submit  a 
copy  of  Its  conunents  to  the  Economic 
and  Market  Analysis  Staff  in  the 
appropriate  HUD  Field  Office.  A  copy  of 


each  comment  submitted  to  the  Rules 
Docket  Clerk  will  be  available  for  public 
inspection  during  regular  business  hours 
(7:30  am  to  5:30  pm)  at  the  above 
address. 

FOR  PURTHSR  MtKMIMATKNI  CONTACT 

Cecelia  D.  Livingston.  Housing  Voucher 
Division.  Office  of  Elderly  and  Assisted 
Housing,  telephone  (202)  755-6477.  For 
technical  information  on  the 
development  of  schedules  for  specific 
areas  or  the  method  used  for  the  rent 
calculations,  contact  Michael  R.  Allard. 
Economic  and  Maricet  Analysis 
Division.  Office  of  Economic  Affairs, 
telephone  (202)  755-5577.  (These  are  not 
toll-free  numbers.) 

•uppixiMNTARV  mromiATiON: 
L  Background 

Section  8  of  the  United  States  Housing 
Act  of  1937  (the  Act)  (42  U.S.C.  1437f) 
authorizes  a  housing  assistance  program 
to  aid  lower  income  families  in  renting 
decent  safe,  and  sanitary  housing. 
Assistance  payments  are  limited  by  Fair 
Market  Rents  (FMRs)  (or  payment 
standards  based  on  FMRs  in  the 
Housing  Voucher  Program)  established 
by  HUD  for  different  areas.  In  general 
the  FMR  for  an  area  is  the  amount  that 
would  be  needed  to  rent  privately 
owned,  decent,  safe,  and  sanitary  rental 
housing  of  a  modest  (non-luxury)  natiuv 
with  suitable  amenities. 

The  FMRs  proposed  in  this  Notice 
govern  the  following  Section  8  Housing 
Assistance  Payments  Programs:  the 
Section  8  Existing  Housing  Certificate 
Program  under  Part  882  (Subparts  A  and 
B).  including  space  rentals  by  owners  of 
manufactured  homes  (Subpart  F).  the 
Moderate  Rehabilitation  Fit>gram  under 
Part  882  (Subparts  D  and  E).  the  Section 
8  Housing  Assistance  Program  for 
Projects  with  HUD-insured  or  HUD-held 
Mortgages  under  Part  886  (Subpart  A), 
as  well  as  for  existing  housing  under  the 
Section  8  Housing  Assistance  Program 
for  the  Disposition  without  Substantial 
Rehabilitation  of  HUDniwned  Projects 
under  Part  886  (Subpart  C).  In  addition. 
FMRs  are  used  to  establish  pa^'ment 
standards  for  the  Housing  Voucher 
Program. 

11.  Procedures  for  the  Development  of 
FMRs 

Section  8(c)  of  the  Act  requires  the 
Secretary  of  HUD  to  publish  FMRs 
periodically,  but  not  less  frequently  than 
annually.  "The  Department's  regulations 
provide  that  HUD  will  develop  FMRs  by 
publishing  proposed  FMRs  for  public 
comment  analysing  the  public  comment 
and  publishing  final  FMRs.  (See  24  CFR 
88ail5.)  Final  FY-1990  FMRs  will  be 


published  on  or  before  October  1, 1989, 
as  required  by  section  8(c)(1)  of  the  Act. 

m.  Fair  Market  Rent  Schedules 

This  document  proposes  revised  Fair 
Market  Rents,  which  reflect  estimated 
rent  levels  as  of  April  1, 1990.  Schedules 
at  the  end  of  this  document  list  the  FMR 
levels  for  Existing  Housing  (Schedule  B) 
and  Manufactured  Home  Spaces  in  the 
Section  8  Existing  Housing  Certificate 
Program  (Schedule  D).  FMRs  for  the 
Moderate  Rehabilitation  Program  are 
120  percent  of  the  Schedule  B  Existing 
Housing  Fair  Market  Rents  (see  24  CFR 
882.408(a)  and  88&113(e)(l)).  The  FMR 
for  a  Single  Room  Occupancy  (SRO)  unit 
in  the  Section  8  Existing  Housing 
Certificate  Program  is  75  percent  of  the 
zero-bedroom  FMR  listed  in  Schedule  B. 
The  FMR  for  an  SRO  unit  in  the 
Moderate  Rehabilitation  program  is  75 
percent  of  the  Moderate  Rehabilitation 
FMR  for  zero-bedroom  unit  The 
payment  standard  amount  for  an  SRO 
unit  in  the  Housing  Voucher  Program  is 
75  percent  of  the  zero-bedroom  FMR 
listed  in  Schedule  B  or  the  HUD 
approved  community-wide  exception 
rent 

IV.  Method  Used  to  Develop  FMRs 

The  criteria  used  by  HUD  in 
developing  the  FMRs  are:  (1)  The  45th 
percentile  rent  (that  is,  the  rent  below 
which  45  percent  of  the  standard  quality 
rental  housing  units  are  distributed);  (2) 
Rents  based  on  units  occupied  by  recent 
movers  (households  who  moved  within 
two  years  before  the  date  of  the  survey 
data  used  in  these  calculations);  and  (3) 
Exclusion  &om  the  data  base  of  public 
housing  units  and  recently  completed 
housing  (units  built  within  two  years  of 
the  survey  dates).  (See  24  CFR  888.113.) 

In  establishing  the  proposed  FMRs, 
HUD  uses  the  most  accurate  data 
available.  Data  used  to  compute  the  FY- 
1990  FMRs  include  the  1980  Census 
data,  post-1980  American  Housing 
Survey  (AHS)  data  and  reliable  area 
specific  data  submitted  by  public 
commenters. 

The  proposed  FMRs  were  calculated 
by  updating  last  year's  final  FMRs  one 
additional  year  to  April  1, 1990  based  on 
the  most  recent  CPI  data  available  on 
average  annual  changes  for  rents  and 
for  utilities.  The  FMRs  have  been 
calculated  for  each  Primary 
Metropolitan  Statistical  Area  (PMSA). 
Metropolitan  Statistical  Area  (MSA), 
and  nonmetropolitan  county. 

This  year's  proposed  FMRs 
incorporate  the  results  of  the  1985  and 
1966  metropolitan  area  AHSs.  Based  on 
a  case-by-case  analysis  of  these 
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surveys,  HUD  is  proposing  to  modify  the 
base  FMRs  for  some  areas. 

The  Department  is  proposing  to 
decrease  the  FMRs  for  six  areas:  Beaver 
County,  PA  PMSA:  Boston.  MA  PMSA; 
Detroit  MI  PMSA:  New  Orleans,  LA 
MSA:  Oakland.  CA  PMSA:  Pittsburgh. 
PA  PMSA. 

Three  AHS  areas  have  proposed 
FMRs  with  smaller  increases  than  would 
have  been  made  using  only  the  CPI 
adjustments:  Phoenix.  AZ  MSA: 
Portland.  OR  PMSA:  Washington.  DC- 
MD-VAPMSA. 

Eight  AHS  areas  have  proposed  FMR 
increases  that  are  larger  than  the  CPI 
increases:  Cincinnati.  OH-KY-IN  PMSA; 
Dallas.  TX  PMSA:  Fort  Lauderdale- 
Hollywood-Pompano  Breach,  FL  PMSA: 
Fort  Worth.  TX  PMSA:  Miami-Hialeah, 
FL  PMSA:  Huladelphia.  PA-NJ  PMSA; 
San  Antonio.  TX  MSA:  Tampa-St 
Petersburg-Clearwater.  FL  MSA. 

The  FMRs  for  the  Houston.  Galveston- 
Texas  City,  and  Brazoria.  TX  PMSAs 
and  for  the  State  of  Alaska  are  again 
being  proposed  for  decreases  as  the 
result  of  further  declines  in  their  CPI 
surveys.  The  proposed  FMRs  for  the 
Denver  and  Boulder.  CO  PMSAs  reflect 
decreases  that  are  the  combined  result 
of  a  dovmward  adjustment  indicated  by 
the  most  recent  AHS  data  and  the 
decrease  in  the  local  CPL  The  local  CPI 
for  the  Dallas  and  Fort  Worth.  TX 
PMSAs  also  continued  to  decline  in  the 
past  year,  but  as  indicated  above,  the 
proposed  FMRs  have  been  increased  to 
reflect  an  adjustment  in  the  base  rent 
required  by  the  new  AHS  data. 

Decreases  are  being  proposed  for  the 
FMRs  in  the  Richland-Kennewick-Pasco 
MSA  and  Cowlitz  County  FMR  areas  in 
the  State  of  Washington,  and  in  the 
Columbia.  Missouri  MSA.  based  on  the 
results  of  local  rental  surveys  that  were 
conducted  under  the  direction  of  the 
HUD  Regional  Office  in  response  to 
concerns  that  the  current  FMRs  for  these 
areas  were  too  high. 

The  FMRs  for  the  Salem-Gloucester. 
MA  PMSA  remain  imchanged,  based  on 
the  Department's  evaluation  of  the  most 
recent  CPI  and  AHS  data  which  suggest 
that  the  ciurent  FMRs.  including 
previously  approved  modifications 
resulting  from  public  comments,  are 
appropriate. 

This  year's  proposed  FMRs  for 
manufactured  home  spaces  were 
calculated  by  updating  last  year's  FMRs 
to  April  1, 1990.  using  the  most  ciurent 
average  annual  change  in  the  CPI 
residential  rent  index  (with  heating 
costs  included  in  the  rent  factored  out). 
As  a  result  of  decreases  in  the  CPI, 
FMRs  for  the  following  areas  are 
proposed  for  decrease:  Denver.  CO 
PMSA;  Boulder-Longmont  CO  PMSA: 


Dallas,  TX  PMSA;  Fort  Worth-Arlington. 
TX  PMSA:  Houston,  TX  PMSA: 
Galveston-Texas  City.  TX  PMSA; 
Brazoria.  TX  PMSA:  and  all  areas  in  the 
State  of  Alaska. 

V.  Request  for  Comments 

The  Department  seeks  public 
comment  on  FMR  levels  for  specific 
areas.  Comments  on  FMR  levels  must 
include  sufficient  information  (including 
local  data  and  a  full  description  of  the 
methodology  used)  to  justify  any 
proposed  changes.  Qianges  may  be 
proposed  fn  all  or  any  of  the  unit  sizes 
on  the  schedule.  Recommendations  and 
supporting  data  must  reflect  the  rent 
levels  that  exist  within  the  entire  maricet 
area  (Metropolitan  Statistical  Area. 
Primary  Metropolitan  Statistical  Area, 
or  nonmetropolitan  county). 

Local  rental  market  surveys  must 
show  the  45th  percentile  rent  levels.  To 
be  representative,  the  local  data  must 
exclude  units  built  within  the  last  two 
years  of  the  survey,  should  include  only 
standard  quality  rental  housing  units, 
should  not  be  drawn  solely  from  vacant 
units,  and  should  approximate  the  same 
proportion  of  units  by  structure  type  (for 
example,  highrise  or  single  family 
detached)  and  date  of  construction  as 
exists  in  the  total  local  inventory.  Since 
the  Department's  data  base  includes 
only  recent  movers,  where  possible, 
commenters  may  wish  to  submit  surveys 
based  only  on  recent  movers. 

Local  rental  market  surveys  may  be 
conducted  to  cover  all  bedroom  sizes,  or 
only  selected  bedroom  sizes.  Surveys 
that  cover  only  two-bedroom  units  are 
acceptable  if  rent  proposals  for  other 
size  units  are  consistent  with 
established  HUD  differentials  by 
bedroom  size,  or  if  other  pertinent  data 
are  supplied  to  support  the  proposals  for 
other  size  units.  When  three-  and  four- 
bedroom  units  are  surveyed,  the 
following  procedure  must  be  used  to 
determine  appropriate  FMR  proposals: 
(1)  Determine  the  45th  percentile  rents 
for  the  three-  and  four-bedroom  units 
surveyed,  (2)  multiply  the  45th  percentile 
three-bedroom  rent  by  1.087  to 
determine  the  three-bedroom  FMR,  and 
(3)  multiply  the  four-bedroom  rent  by 
1.077  to  determine  the  four-bedroom 
FMR.  The  use  of  these  factors  will 
produce  the  same  upward  adjustments 
in  the  rent  differentials  by  bedroom  size 
as  those  applied  to  the  rent  differentials 
for  three-  and  four-bedroom  units  in  the 
HUD  methodology. 

VL  Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  required 
by  the  National  Environmental  Policy 
Act  (42  U.S.C  4321-4374)  is 


unnecessary,  since  the  statutorily 
required  establishment  and  review  of 
fair  maricet  rents  is  categorically 
excluded  from  the  Department's 
National  Environment  Policy  Act 
procedures  under  24  CFR  50.20(1). 

Under  5  U.S.C  605(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  Notice  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  FMRs  reflect  the  rents  for 
similar  quality  units  in  the  area. 
Therefore.  FMRs  do  not  change  the  rent 
from  that  which  would  be  charged  if  the 
unit  were  not  in  the  Section  8  program. 

This  dcxmrnent  does  not  (institute  a 
"major  rule"  as  that  term  is  defined  in 
section  1(b)  of  Executive  Order  12291  on 
Federal  Regulations  issued  on  February 
17. 1981.  Analysis  of  the  document 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State,  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.156. 
Lower-Income  Housing  Assistance 
Program  (Section  8). 

AccorcUngly.  the  Fair  Market  Rent 
Schedules  are  proposed  to  be  amendtd 
as  follows: 

Date:  May  12, 1968. 
Jaines  E.  ScJuMinbeiyf, 
General  Deputy.  Assistant  Secretary  for 
Housing— Deputy  Federal  Housing 
Commissioner. 

Section  8  Fafr  Market  Rent  Schedules 
for  Use  in  the  Existing  Housing 
Certificate  Program.  Loan  Management 
and  Property  Disposition  Programs, 
Moderate  RehabUitaticKi  Program  aiid 
Housing  Voucher  Program  Schedules  B 
ft  D— General  Explanatory  Notes 

1.  Geographic  Coverage 

a.  FMRs  for  Existing  Housing 
(Schedule  B)  are  established  for  all 
Metropolitan  Statistical  Areas  (MSAs). 
Primary  Metropolitan  Statistical  Areas 
(I^ISAs).  nonmetropolitan  counties,  and 
county  equivalents  in  the  United  States. 
District  of  Columbia.  Puerto  Rico,  the 
Virgin  Islands,  and  Guam.  FMRs  also 
are  established  for  nonmetropolitan 
parts  of  counties  in  the  New  England 
states. 
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b.  FMRs  for  Manufactured  Home 
•paces  in  the  Section  8  Certificate 
Program  (Schedule  D)  are  eatabUshed 
for  all  MSAs.  PMSAs,  selected 
nonmetropolitan  counties,  and  the 
residual  oonmetropoUtan  portion  of 
each  State. 

c.  The  current  338  MSAs  and  PMSAs 
are  tboee  esUblished  by  die  Office  of 
Management  and  Budget  effective 
October  1&  1988. 


Z  Arrangement  ofFMR  Areas  and 
Identification  of  Constituent  Parts 

a.  The  FMR  areas  in  Schedules  B  and 
D  are  listed  alphabetically  by  MSA- 
PMSA  and  nonmetropolitan  county 
within  each  State. 

b.  The  constituent  counties  (and  New 
England  towns  and  cities)  inchided  in 
each  MSA  and  FMSA  are  listed 
immediately  following  the  listings  of  the 
FMR  dollar  amounts.  All  of  the 
constituent  parts  of  an  MSA  that  are  in 
more  than  one  State  can  be  identified  by 


consulted  the  listings  for  each 
applicable  State. 

c.  Two  oonmetropoUtan  counties  are 
listed  alphabeticaUy  on  each  line  of  the 
nonmetropolitan  county  listings. 

d.  The  New  England  towns  and  dties 
indnded  in  a  nonmetropolitan  part  of  a 
county  are  listed  immediately  following 
the  county  name. 

e.  The  FMRs  are  listed  by  dollar 
amount  on  the  first  line  beginning  with 
the  FMR  area  name. 

cow  4t10-S7-M 
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SCHEDULE   B    -    FAIR   MARKET    RENTS    FOR    EXISTING  HOUSING 
ALABAMA 
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METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  wUhin  STATE 


Annlston.  AL  MSA 237 

Birmingham,  AL  MSA 265 

Columbus.  GA-AL  MSA 24S 

D«c«tur.  AL  MSA 242 

Oothnn.  AL  MSA 277 

Flor«nc«.  AL  MSA 250 

0«dsd«n.  AL  MSA 217 

Huntsvin*.  AL  MSA 279 

Mobi  1*.  AL  MSA 288 

Montgomery ,  AL  MSA 254 

Tuscaloosa.  AL  MSA 267 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 

Barbour 200  243  287  359  402 

Bullock 204  248  292  366  409 

Chambars 198  24 1  284  356  397 

Chilton 194  237  280  349  390 

Clarka 217  264  313  391  438 

Claburna 198  24 1  284  356  397 

Conacuh 217  264  313  391  438 

CoulngtOn 200  243  287  359  402 

Cullman 242  294  347  434  486 

Oa  Kalb 229  278  326  407  458 

Fayatta 194  237  280  349  390 

0«nava 200  243  287  359  402 

Hala 194  237  280  349  390 

Jackson 229  278  326  407  458 

Laa 248  301  356  445  499 

Lowndas 204  248  292  366  409 

Marango 217  264  313  391  438 

Marshall 213  259  304  378  423 

Psrry 217  264  313  391  438 

P^ka 217  263  312  389  436 

Sumtar 217   264   313   391   438 

Tallapoosa 198  241   284  356  397 

Wilcox 217   264   313   391   438 


287  337  424  474  Calhoun 

322  378  475  531  Blount.  Jafferson.  St  Clair.  Shelby.  Walker 

295   349   437   492   Russell 

294  347  434  486  Lawrence.  Morgan 

334   394  493  552  Dale.  Houston 

305  361  447  501  Colbert.  Lauderdale 

264  313  391   438   Etowah 

337  397  498  557  Madison 

349  410  514   577  Baldwin.  Mobile 

310  365  457  512  Autauga,  Elmore,  Montgomery 

325  383  478  537  Tuscaloosa 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Bibb 194  237  280  349  390 

Butler 208  252  297  372  417 

Cherokee 198  241  284  356  397 

Choctan 217  264  313  391  438 

Clay 198  241  284  356  397 

Coffee 271  328  386  483  541 

Coosa 198  24 1  284  356  397 

Crenshaw 204  248  292  366  409 

Dallas 217  264  313  391  438 

Escambia 184  225  262  330  369 

Franklin 194  236  278  347  388 

Gr^n* 194  237  280  349'  390 

^•nry 200  243  287  359  402 

Lamar 194  237  280  349  390 

Limestone 205  250  295  369  413 

•tocon 217  263  312  389  436 

Marlon 194  236  278  347  338 

Monroe 217  264  313  391  438 

Pickens 194  237  280  349  390 

Randolph 198  241  284  356  397 

Talladega 198  241  284  356  397 

Washington 217  264  313  391  438 

Winston 194  236  278  347  388 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15X  to  the  4  BR  FMR  for  each  extra  bedroom 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


For  example, 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSINQ 
ALASKA 
METROPOLITAN  STATISTICAL  AREAS  EFF 

Anchorag*.  AK  MSA 382 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


PAGE 


1  BR  2  BR  3  BR  4  BR  Count  las  of  MSA/PMSA  within  STATE 


46S  947  684  766  Anchorage 

NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


Alautlan  I 

Bristol  Bay 

Fairbanks  No.  Star. 

Junaau 

Ketchikan  Gateway.. 


Kodlak  Island 

Noma 

Pr  Walas-Outar  Kat. 
Skgwy-Vkutt-Angoon. 
Valdez-Cordova 


454 

551 

649 

812 

909 

454 

551 

649 

812 

909 

373 

454 

534 

668 

749 

454 

551 

649 

812 

909 

4S4 

5S1 

649 

812 

909 

454 

SSI 

649 

812 

909 

454 

551 

649 

812 

909 

454 

591 

649 

812 

909 

454 

991 

649 

812 

909 

373 

494 

634 

668 

749 

Bethel 

Dill  Ingham. . 

Haines 

Kenal-Penln. 
Kobuk 


Matanuska-Susitna. . 

North  Slope 

Sitka 

Southeast fa 1 rbanks . 
Wade  Hampton 


494 

551 

649 

812 

909 

454 

551 

649 

812 

909 

454 

551 

649 

812 

909 

373 

494 

934 

668 

749 

494 

991 

649 

812 

909 

373 

494 

934 

668 

749 

454 

551 

649 

812 

909 

494 

951 

649 

812 

909 

373 

494 

934 

668 

749 

494 

991 

649 

812 

909 

Wrangel 1 Petersburg. 
ARIZONA 


464  691   649  812  909 


Vkn-Koykk. 


494  991   649  812  909 


METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Phoenix,  AZ  MSA 390 

Tucson.  AZ  MSA 381 

NONMETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  8R 

Apache 278  338  398  498  598 

Coconino 393  429  906  633  708 

Graham 284  346  405  508  570 

Lapaz 358  436  614  642  720 

NauajO 278  338  398  498  696 


474  557  697  780  Maricopa 
464   546   683   769   Pima 


NONMETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 


Cochise. . 

ona 

Greenlee. 
Mohaue. . . 
Pinal 


Santa  Cruz. 
Yuma 


284   346  409  908  970 
398  436  914  642  720 


Vavapal. 


284  346  405  SOS  970 

286  349  412  914  974 

284  346  405  508  570 

398  436  914  642  720 

286  349  412  914  974 

393  429  90S  633  708 


ARKANSAS 

METROPOLITAN  STATISTICAL  AREAS 


tFF  1 


Fayettevi 1 1e-Sprlngda1a.  AR  MSA 260 

Fort  Smith,  AR-OK  MSA 291 

Little  Rock-North  Little  Rock.  AR  MSA 300 

Memphis.  TN-AR-MS  MSA 291 

Pine  Bluff.  AR  MSA 248 


BR 

2  BR 

3  BR 

4  BR 

319 

371 

464 

920 

306 

361 

452 

906 

364 

428 

537 

601 

352 

414 

516 

677 

303 

358 

448 

501 

Counties  of  MSA/PMSA  within  STATE 

Washington 

Crawford,  Sebastian 

Faulkner.  Lonoke,  Pulaski.  Saline 

Crittenden 

Jefferson 


Texarkana,  TX-Texarkana,  AR  MSA 249  302  357  447  900  Miller 

Note-  The  FMHS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom, 
the  FMR  for  a  5  BR  unit  is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR. 


For  example. 
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SCHEDULE    B    -    FAIR   MARKET    RENTS   FOR   EXISTING   HOUSING 
ARKANSAS     continued 


PAQF 


NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Arkansas an  255  302  377  423 

Bmtttmr 239  291  344  429  482 

Boorf 239  29 1  344  429  482 

Calhoun 202  248  290  364  407 

Cti^cot 201  243  287  360  404 

C>«y 225  274  321  403  451 

Clavaland 2O8  252  298  372  417 

Co"«»«y 207  251  297  371  415 

C»"0«» 212  260  306  378  423 

D««ha 201  243  287  360  404 

Franklin (87  227  268  334  374 

^•'"'•"0 221  270  316  396  445 

Q''—ty» 225  274  321  403  451 

Hotspring 221  270  316  396  445 

Inumpmndmnc* 235  286  337  421  472 

Jackaon 235  286  337  421  472 

Lafayatt* 2O6  248  294  369  413 

•-•• 212  260  306  378  423 

Littia  Rivar 2O6  248  294  369  413 

•••^^•on 239  291  344  429  482 

Mississippi 243  297  349  436  490 

Montgoaary 221  270  316  396  445 

*f*i*on 239  29 1  344  429  482 

''••"•"y 207  251  297  371  415 

^*'«« 221  270  316  396  445 

'•<»"« 224  272  319  399  448 

'*'"•*'''• 1«1  220  260  325  363 

St  Francis 212  260  306  378  423 

^••''Cy 239  291  344  429  482 

^*^fP 235  286  337  421  472 

l'"**" 202  248  290  364  407 

*"^<*« 235  286  337  421  47? 

^•" 207  251  297  371  415 


NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

*"i'«y 201  243  287  360  404 

Banton 2AB  301  351  432  482 

Bradley 2OI  243  287  360  404 

Carroll 239  291  344  429  482 

C^»rk 221  270  316  396  445 

Claburne 235  286  337  421  472 

Columbia 202  248  290  364  407 

Cralghaad 264  319  376  470  528 

D«'  1«« 202  248  290  364  407 

D'"«*' 201  243  287  360  404 

^"1*0" 235  286  337  421  472 

O*"*"* 208  252  298  372  417 

*^«*P»*«ad 206  248  294  369  413 

*^Owara 206  248  294  369  413 

^"'"<* 235  286  337  421  472 

Johnson 207  251  297  371  415 

Lawrence 225  274  321  403  451 

Lincoln 201  243  287  360  404 

LOB*" 187  227  268  3^4  374 

•'■'"^O" 239  291  344  429  482 

*'*>"'*0« 181  220  260  325  363 

***^»<i* 206  248  294  369  413 

Ouachita 202  245  288  362  407 

^^^''^P* 212  260  306  378  423 

Poinsett 225  274  321  403  451 

Pop* 207  251  297  371  415 

Randolph 225  274  321  403  451 

Scott 187  227  268  334  374 

S'vl*'' 206  248  294  369  413 

Stone 235  286  337  421  472 

Van  Buren 235  286  337  421  472 

Woodruff 235  286  337  42 1  472 
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SCHEDULE  B  •  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 


CALIFORNIA 
METROPOLITAN  STATISTICAL  AREAS 


Alpln* 

Calauaraa. 
0*1  Nort*. 
HuMboldt.. 
Inyo 


Lak* 

Madara 

Mandocino. 

Mono 

Plumaa. . . . 


San  Luia  Obispo. 

Staklyou 

Trinity 


390  473 

390  473 

355  433 

367  445 

390  473 

355  433 

322  391 

355  433 

390  473 

326  396 

44 1  536 

326  396 

355  433 


558  697  781 

558  697  781 

509  636  713 

525  656  736 

S5«  697  781 

509  636  713 

460  578  645 

551  696  713 

558  697  781 

466  582  654 

632  791  885 

466  582  654 

509  636  713 
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EFF  1  BR  2  BR  3  BR  4  eR  Counties  of  MSA/PMSA  within  STATE 


Anahaln-Santa  Ana.  CA  PMSA 578 

Bakaraf  laid.  CA  MSA 390 

ChlCO.  CA  MSA 342 

Frasno.  CA  MSA 355 

LOS  Angalas-Long  Baaeh.  CA  PMSA 513 

Marcad.  CA  MSA 335 

Modaato.  CA  MSA 374 

Oakland.  CA  PMSA 514 

Oxnard-Vantura.  CA  PMSA 493 

Roddlng.  CA  MSA 355 

Rivarslda-San  Barnardlno.  CA  PMSA 419 

Saeraaanto.  CA  MSA 376 

Saltnas-Saaalda-Montaray,  CA  MSA 427 

San  Olago.  CA  MSA 463 

San  Francisco.  CA  PMSA 617 

San  Joaa.  CA  PMSA 617 

Santa  Barbara-Santa  Marla-Lonpoc.  CA  MSA 482 

Santa  Crux,  CA  PMSA 552 

Santa  Roaa-PataluMi.  CA  PMSA 486 

Stockton.  CA  MSA 330 

Vatlojo-Falrflatd-Napa.  CA  PMSA 451 

Vlaalla-Tulara-Portarvllla.  CA  MSA 331 

Yuba  City.  CA  MSA 293 

NONMETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 


701 
473 
416 
433 
615 

407 
454 

625 
600 
433 

494 
448 

519 
568 
748 

747 
586 

670 
589 
399 

515 
404 
357 


826  1032  1166 

558  697  781 

490  612  685 

509  636  713 

715  916  1035 

479  617  700 

536  671  750 

736  920  1030 

706  882  989 

509  636  713 

577  746  840 

536  779  827 

609  764  855 

666  834  933 

887  1104  1236 


Oranga 

Karn 

Butta 

Frasno 

Los  Angalas 

Marcad 

Stanislaus 

Alaawda.  Contra  Costa 

Vantura 

Shasta 

Rivarslda.  San  Barnardlno 
El  Dorado.  Placar.  Sacraaanto,  Yolo 
°  Montaray 
San  01 ago 
Marin,  San  Franc laco,  San  Matao 


878  1098  1229  Santa  Clara 

690  864  967  Santa  Barbara 

790  987  1106  Santa  Cruz 

695  869  973  SonoMa 

470  601  702  San  Uoaquin 

606  875  944  Napa.  Solano 

475  689   754   Tutara 

420  554  621  Suttar.  Yuba 

NONMETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 

A«ador 390  473  558  697  781 

Colusa 294  358  422  530  594 

Qiann 294  358  422  530  594 

laparlal 370  449  529  661  740 

Kings 322  391  460  575  645 

Lassan 326  396  466  582  654 

Mariposa 390  473  558  697  781 

Modoc 326  396  466  582  654 

Navada 437  532  625  782  875 

San  Ban  1  to 322  391  493  633  710 

Slarra 437   532   625   782   875 

Tahama 326  396  466  582  654 

Tuolunna 390  473  558  697  781 


Nota: 


Tha  FMRS  for  unit  sizas  largar  than  4  BRs  ara  calculated  by  adding  15X  to  the  4  BR  FMR  for  each  extra  bedroom, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR. 


For  example. 
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SCHEDULE  B  •  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
COLORADO 


PAGE 


1 


METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Bou1d«r-Longnent.  CO  PMSA 361 

Colorado  Springs,  CO  MSA 317 

0«nv«r ,  CO  PMSA 334 

Fort  Col  1  1ns-Lov«1and.  CO  MSA 364   444 

Gr««1«y.  CO  MSA 316 


439  517  646  724  Bouldar 
384  453  567  635  El  Paso 
406  478  597  669  Adams,  Arapaho«.  Denver,  Douglas,  Jefferson 

Larimer 

Weld 


521   652   731 
383   451   565   633 


Pueblo.  CO  MSA. 


315  381   449  562  631   Pueblo 


NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Alamosa 

Baca 

Chaffee 

Clear  Creek. 
Costilla 


Custer. . . 
Del ores. . 
Elbert. . . 
Garfield. 
Grand. . . . 


Hinsdale. . . 
Jackson. . . . 
Kit  Carson. 
La  Plata. . . 
Lincoln. . . . 


Mesa 

Moffat. . . 
Montrose. 
Otero. . . . 
Park 


Pitkin 

Rio  Blanco. 

Routt 

San  Juan. . . 
Sedgwick. . . 


Teller. 
Yuma. . . 


31S 

381 

449 

562 

631 

274 

331 

384 

481 

540 

349 

423 

497 

623 

698 

349 

423 

497 

623 

699 

315 

381 

449 

562 

631 

349 

423 

497 

623 

698 

315 

381 

449 

562 

631 

269 

327 

384 

481 

540 

395 

480 

566 

708 

792 

416 

503 

592 

741 

831 

416 

503 

592 

741 

831 

416 

503 

592 

741 

831 

269 

327 

384 

481 

540 

350 

420 

495 

618 

694 

274 

331 

384 

481 

540 

395 

480 

566 

708 

792 

395 

480 

566 

708 

792 

416 

503 

592 

741 

831 

274 

331 

384 

481 

540 

349 

423 

497 

623 

698 

416 

503 

592 

741 

831 

395 

480 

566 

708 

792 

416 

503 

592 

741 

831 

315 

381 

449 

562 

631 

269 

327 

384 

481 

540 

349 

423 

497 

623 

698 

269 

327 

384 

481 

540 

Archuleta. 

Bent 

Cheyefwie. . 
Conejos. . . 
Crowley. . . 


Delta 

Eagle 

Fremont. . 
Gilpin... 
Gunn I son . 


Huerfano. . . 

Kiowa 

Lake 

Las  Animas. 
Logan 


Mineral. .. 
Montezuma . 
Morgan. . . . 

Ouray 

Phillips.. 


Prowers . . . . 
RIo  Grande. 
Saguache. . . 
San  Miguel . 
Summl t 


315 

381 

449 

562 

631 

274 

331 

384 

481 

540 

269 

327 

384 

481 

540 

315 

381 

449 

562 

631 

274 

331 

384 

481 

540 

416 

503 

592 

741 

831 

416 

503 

592 

741 

831 

349 

423 

497 

623 

698 

349 

423 

497 

623 

698 

416 

503 

592 

741 

831 

315 

381 

449 

562 

631 

274 

331 

384 

481 

540 

349 

423 

497 

623 

698 

315 

381 

449 

562 

631 

269 

327 

384 

481 

540 

315 

381 

449 

562 

631 

315 

381 

449 

562 

631 

269 

327 

384 

481 

540 

416 

503 

592 

741 

831 

269 

327 

384 

481 

540 

274 

331 

384 

481 

540 

315 

381 

449 

562 

631 

315 

381 

449 

562 

631 

416 

503 

592 

741 

831 

416 

503 

592 

741 

831 

Wasi-ilngton. 


269   327   384   481   540 


Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  mrm   calculated  by  adding  15X  to  the  4  BR  FMR  for  each  extra  bedroom, 
the  FMR  for  a  S  BR  unit  Is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


For  example, 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
CONNECTICUT. 

METROPOLITAN  STATISTICAL  AREAS  EFF  1  BR  2  BR  3  BR  4  BR 

Brtdgaport-Mnford.  CT  PMSA 443  S39  636  793  890 

Bristol.  CT  PMSA 368  447  527  659  739 

OanbUPy.  CT  PMSA 480  985  688   861   965 

Hartford,  CT  PMSA. 443  540  631   796  887 

■    t   t,    -J  [.       '      '    ■ 

'  i  V  ""  "  r  .  ■   '  ' 


;4. 


Middtotown.  CT  PMSA 373  454  535  670  750 

Now  Britain.  CT  PMSA 395  479  564  706  792 

Now  Havon-Mortdon,  CT  MSA 477  581  684  856  958 

Now  London-Norwich,  CT-RI  MSA 424  516  606  758  850 

Norwalk.  CT  PMSA 511  621  731  914  1025 

Stamford.  CT  PMSA 617  749  882  1103  1235 

Hatarbury,  CT  MSA 384  466  549  686  769 


PAGE 


Components  of  MSA/PMSA  within  STATE 

Falrf laid  county  towns  of  Bridgeport,  Easton.  Falrf laid 

Monroe,  Shalton,  Stratford,  Trumbull 
New  Haven  county  towns  of  Ansonia,  Beacon  Falls.  Derby 

Mllford.  Oxford,  Seymour 
Hartford  county  towns  of  Bristol,  Burlington 
Litchfield  county  towns  of  Plymouth 
Fairfield  county  towns  of  Bethel,  Brookfleld.  Danbury 

New  Fairfield,  Kewtown.  Redding,  Ridgefleld.  Sherman 
Litchfield  county  towns  of  Bridgewater,  New  Mllford 
Hartford  county  towns  of  Avon,  Bloomfleld,  Canton 

East  Granby.  East  Hartford.  East  Windsor,  Enfield 

Farmlngton,  Glastonbury,  Granby,  Hartford,  Manchester 

Marlborough,  Newlngton,  Rocky  Hill,  S1mst>ury 

South  Windsor,  Suff leld.  West  Hartford,  Wethersfleld 

Windsor,  Windsor  Locks 
Litchfield  county  town«  of  Barkhamsted,  New  Hartford 
Middlesex  county  towns  of  East  Haddam 
New  London  county  towns  of  Colchester 
Tolland  county  towns  of  Andover,  Bolton,  Columbia 

Coventry,  Ellington,  Hebron,  Somars,  Stafford,  Tolland 

Vernon,  WllHngton 
Middlesex  county  towns  of  Cromwell ,  Durham,  East  Hampton 

Haddam,  Middlefleld,  Middtetown,  Portland 
Hartford  county  towns  of  Berlin,  New  Britain,  Plalnvllle 

South Ington 
Middlesex  county  towns  of  Clinton,  Kllllngworth 
New  Haven  county  towns  of  Bethany,  Branford,  Cheshire 

East  Haven,  Guilford,  Hamden,  Madison,  Merlden 

New  Haven,  North  Branford,  North  Haven,  Orange 

Walllngford,  West  Haven,  Woodbrldge 
New  London  county  towns  of  Bozrah,  East  Lyme.  Franklin 

Griswold,  Groton,  Ledyard,  Lisbon,  Montvllle,  New  London 

North  Stonlngton,  Norwich,  Old  Lyme,  Preston,  Salem 

Sprague,  Stonlngton,  Waterford 
Windham  county  towns  of  Canterbury 
Fairfield  county  towns  of  Norwalk.  Weston,  Westport 

Wilton 
Fairfield  county  towns  of  Darlen,  Greenwich,  New  Canaan 

Stamford 
Litchfield  county  towns  of  Bethlehem,  Thomaston 

Water town.  Woodbury 
New  Haven  county  towns  of  Middlebury,  Naugatuck.  Prospect 

Southbury,  Waterbury.  Wolcott 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15X  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  051089 
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NONMETROPOLITAN  COUNTIES 


CFF  1  BR  2  BR  3  BR  4  BR   Towns  within  non  iMtropolltan  countiss 


Hartford sea 

Litchfield 408 


447   527  659  739 
495  582   729  817 


Mlddlasax 457  594  652  816  913 

N«w  London 326  398  468  586  657 

To"«h<* 442  837  631  791  886 

Vtndhan 390  4"'*  559  699  783 


Hart  land 

Canaan.  Colebrook.  Cornwall,  Goshen.  Harwinton,  Kent 

Litchfield.  Itorrls.  Norfolk.  North  Canaan.  Roxbury 

Salisbury.  Sharon.  Torrlngton.  Warren.  Washington 

Winchester 

Chester.  Deep  River.  Essex.  Old  Saybrook.  Westbrook 

Lebanon.  Lyee.  Voluntown 

Mansfield.  Union 

Ashford.  Brooklyn.  Chaplin.  Eastford.  Hampton.  Kllllngly 

Plalnfleld.  Ponfret.  Putnam.  Scotland.  Sterling 

ThoMpson.  windhae.  Woodstock 


DELAWARE  . 

METROPOLITAN  STATISTICAL  AREAS  EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 

Wllnlngton.  DE-NJ-MO  PMSA 397  475  565  707  840  Newcastle 

N0»«ETROPOLITAM  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR  NONMETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 

•*•"* 3"  394  464  580  650  Sussex 325  394  464  580  650 

OIST.OFCOLUMBIA  1 

I 

METROPOLITAN  STATISTICAL  AREAS                    EFF  1  BR  2  BR  3  BR  4  BR  Counties  Of  MSA/PMSA  within  STATE 

Washington.  OC-MO-VA  MSA 486  591  695  869  973  Washington 

FLORIDA  j 

METROPOLITAN  STATISTICAL  AREAS                    EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 

Bradenton.  FL  MSA    349  42s  501  626  701  Manatee 

Oaytona  Beach.  FL  MSA 333  410  482  604  677  Volusia 

Fort  Lauderdale-Hollywood-Pompano  Beach.  FL  PMSA  415  504  593  742  830  Broward 

Fort  Myers-Cape  Coral .  FL  MSA 360  436  513  643  721  Lee 

Fort  Pierce.  FL  MSA 36O  436  513  643  721  Martin. 

Fort  Walton  Beach,  FL  MSA 240 

Galnesvnie.  FL  MSA 304 

Uacksonvllle.  FL  MSA 318 


St  Lucie 


291  342  429  480  Okaloosa 

370  435  545  609  Alachua.  Bradford 

Lak*ian«.win«...  M.»^  ri  Mc.  -"  ^^  *'*  '**  ^^^  Clay .  Ouval .  Nassau.  St  Johns 

Lakeland-Winter  Haven.  FL  MSA 286  349  411  514  576  Polk 

Melbourne-T1tusvine-Pa1«  Bay.  FL  MSA 329  394  465  582  652  Breva 

Miami -Hialeah.  FL  PMSA 396 

Naples,  FL  MSA 389 


Brevard 

482  568  709  794  Dade 
447  527  660  739  Collier 
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****•=  V^   rlS^.'r  "2'bo*'"!  I""?*!:.*^"  *  ^""  •''•  c*lcu'«t«<l  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  OsVosS 
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Ooala.  FL  MSA 

Orlando.  FL  MSA 

Pmnmn  City.  FL  MSA. 
PanMoela.  FL  MSA... 
SM^MOta.  FL  MSA.... 


Tallahaaaaa.  FL  MSA 

TM«w$t.  R«taraburg>C1«an«at«r.  FL  MSA 

Maat  tala  Baaeh-Bopa  Raton-Oatray  Baaoh.  FL  MSA. 


EFF  1  BR  a  BR  3  BR  4  BR  Countlas  of  MSA/PMSA  wtthin  STATE 

379  474  831  Marlon 

•03  Bia  ••4  Oranga.  Occaela.  Saalnola 

366  458  S11  Bay 

40B  BIO  571  Eaeaabla.  Santa  Rosa 

542  676  759  Saraaota 

429  537  600  Oadadon.  Laon 

490  611  685  Harnando.  Hillsborough.  Paaco.  Plnollas 

510  B24  687  RalM  Baaeh 


265 

323 

381 

428 

254 

310 

284 

347 

378 

480 

300 

364 

342 

416 

367 

438 

NDNMKTROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

lakar 232  280  330  413  484 

Charlotta 347  423  498  621  897 

^oUMbta 238  289  339  428  478 

Oixta a«  360  308  382  429 

Franklin 196  238  279  350  892 


ai 


11  ton. 


Holaaa.. 
tiackaon. 


347  423  498  621  697 

212  260  306  362  429 

347  423  498  821  897 

228  276  326  406  457 

204  247  291  365  409 


NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Calhoun 196  238  279  350  392 

Citrua 265  321  379  474  531 

0«  Soto 2*9  303  357  446  501 

Ftaglar 268  324  382  478  537 

Qllchrlat 212  260  306  382  429 

Quif 196  238  279  350  392 

Hardoa 249  303  357  446  501 

Highlands 2*9  303  357  446  501 

Indian  R war 380  436  513  643  721 

JOfforson 196  238  279  350  392 

L«k« 279  339  398  500  560 

Libarty 196  238  279  350  392 

Honroa 408  495  655  783  851 

Putnaa 268  324  382  478  537 

Suwannaa 212  260  306  382  429 

Union 212  260  306  382  429 

Walton 267  323  381  477  535 


Lafayatta 212  260  306  382  429 

Lovy 265  323  379  474  531 

Hadtaon 212  260  306  382  429 

Okaachobaa 249  303  357  446  501 

Suatar 265  321  379  474  531 

Taylor 212  260  306  382  429 

Wakulla 226  274  323  406  452 

Washington 228  278  327  410  458 

«  E  0  R  a  I  A 

METROPOLITAN  STATISTICAL  AREAS 

Albany  QA  MSA 263  318  376  471  527  Oougharty.  Laa 

Athana  QA  MSA  272  332  390  487  546  Clarka,  Oackson.  Madlson.  Oconaa  «  „„ 

AtiZnta  OA  MSA  379  460  540  675  755  Barrow.  Butts.  Charokaa.  Clayton.  Cobb.  Cowata.  Da  Kail 

Mfianxa.  wt  mam Douglaa,  Fayatta.  Forsyth.  Fulton,  Gwlnnatt.  Hanry 

Nawton.  Paulding.  Rockdala.  Spalding.  Walton 

AucRjata  QA-SC  MSA 277  334  390  487  846  ColuiOla.  Mcduffla.  Hlchaond 

Chattanoooa  TN-OA  MSA 298  359  422  528  593  Catoosa.  Oada.  Walkar 

CoTuiblirOA-AL  MSA  ':::.:!! 245  295  349  437  492  Chattanoocnaa.  Colu-bus 

Nets-  Tha  FMHS  for  unit  alzaa  largar  than  4  BRs  ara  calculatad  by  adding  15X  to  tha  4  BR  FMR  for  aach  axtra  badroon.  For  ««^l«. 
ttZ   FMH  for  a  5  BR  unit  la  TlB  tiaas  tha  4BR  FMR.  and  tha  FMR  for  a  6  BR  unit  la  1.30  tiaas  tha  4  BR  FMR.  051089 
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METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Macon- Warner  Robins.  OA  MSA 273  334  394  492  548  Bibb.  Houston.  Jonas.  Paach 

Savannah.  QA  MSA 277  337  397  496  556  Chatham.  Efflnghan 


NONMETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 


Appling, 
■aeon... 
Baldwin. 
Barton. . 
Barrlan. 


Brant lay. 
Bryan. . . . 

BMrka 

Caadan. . . 
Carrol t . . 


Chattooga. 
Clinch.... 
Colquitt.. 
Crawford. . 
Oawaen. . . . 


Oodga.. 
Early.. 
Elbert. 
Evans. . 
Floyd. . 


Bill 

Olynn 

Brady 

Habershaa. 
Hsncodc  •  ■  • 


Harris.... 

Heard 

Jasper . . . . 
Jefferson. 
Johnson. . . 


Lanier. . 
Liberty. 
Long. . . . 
Luepkln. 
Macon. . . 


Meriwether. 


227  276  326 

213  259  304 

216  263  309 
230  280  331 
225  273  321 

213  259  904 

262  304  360 

217  264  310 
251  304  360 
262  316  372 

230  280  331 

213  259  304 

219  267  313 

184  224  263 

207  255  297 


407  456 

381  428 

387  434 

413  464 

403  450 

381  428 

449  504 

390  436 

449  904 

466  520 

413  464 

381  428 

392  439 

330  368 

369  410 


221  270  313  393  434 

221  270  313  393  439 

209  254  299  375  420 

237  276  326  407  456 

230  280  331  413  464 

246  299  351  440  494 

251  304  360  449  504 

221  270  313  393  439 

229  278  329  410  460 

221  270  313  393  434 

224  273  316  394  439 
243  296  348  436  488 
221  270  313  393  434 
217  264  310  390  436 
221  270  313  393  434 

225  273  321  403  450 
251  304  360  449  504 
251  304  360  449  504 
207  255  297  369  410 
221  270  313  393  439 

243  296  348  436  488 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Atkinson. 

Baker 

Banks. . . . 
Ben  Hill. 
Bleckley. 


Brooks. . . 
Bulloch.. 
Calhoun. . 
Candler. . 
Charlton. 


Clay 

Coffee. . 

Cook 

Crisp. . . 
Decatur. 


Dooly 

Echols... 
Eeanuel . . 

Fannin 

Franklin. 


Glascock. 
Gordon. . . 
Greene. . . 

Hall 

Haralson. 


Hart 

Irwin 

Jeff  Davis. 

Jank 1 ns 

Laear 


Laurens . . 
Lincoln. . 
Lowndes . . 
Mcintosh. 
Marlon. . . 


Miller. 


213 

259 

304 

381 

428 

221 

270 

313 

393 

439 

204 

249 

293 

366 

410 

225 

273 

321 

403 

450 

221 

270 

313 

393 

434 

225 

273 

321 

403 

450 

227 

276 

326 

407 

456 

221 

270 

313 

393 

439 

227 

276 

326 

407 

456 

221 

269 

313 

386 

428 

221 

270 

313 

393 

439 

213 

259 

304 

381 

428 

225 

273 

321 

403 

450 

219 

267 

313 

392 

439 

221 

270 

313 

393 

439 

221  270  313  393  439 

225  273  321  403  450 

217  264  310  390  436 

246  299  351  440  494 

204  249  293  366  410 

217  264  310  390  436 

230  280  331  413  464 

207  251  296  370  414 

295  354  421  525  592 

230  280  331  413  464 

204  249  293  366  410 

225  273  321  403  450 

227  276  326  407  456 

217  264  310  390  436 

203  246  291  364  407 

216  263  309  387  434 

217  264  310  390  436 
225  273  321  403  450 
251  304  360  449  504 
224  273  316  394  439 

221  270  313  393  439 
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Note:  The  FMHS  for  unit  sizes  larger  than  4  BRs  are  c:a1cu)ated  by  adding  15%  to  the  4  BR  FNR  for 
the  FMR  for  a  5  BR  unit  Is  1.15  tines  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  is  1.30  t1 


lach  extra  bedroom, 
the  4  BR  FMR. 


For  e: 


xample. 
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EFF  1  BR  2  BR  3  BR  4  BR 


M«teh«n 221  270  313  3»3  43« 

Mont0OiMry 224  274  321  3»e  439 

Murray.! 246  2M  351  440  494 

Ptekans 246  299  391  440  494 

rtk* 203  246  291  364  407 

PuUakI 221  270  313  393  434 

OultMn 219  267  313  392  439 

Randolph 221  270  313  393  439 

Scravan 224  274  321  396  439 

Stapfwna 240  299  344  432  461 

SuMtar 249  300  394  442  497 

Tallafarro 217  264  310  390  436 

Taylor 221  270  313  393  439 

Tarrall 221  270  313  393  439 

TJft 229  273  321  403  490 

Towna 207  299  297  369  410 

Troup 249  300  392  439  490 

Twlgoa 134  224  263  330  368 

Upson 203  246  291  364  407 

Warran 217  264  310  390  436 

Wayna 227  276  326  407  496 

Whaalar 221  270  313  393  434 

Whitflald 246  299  351  440  494 

Wtlkaa 217  264  310  390  436 

Worth 221  270  313  393  439 


NOMIETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 


Monroa 184 

Morgan 207 

Oglathorpa 207 

Piarea 213 

Polk 230 

Putnaa 221 

Rabun 207 

Schlay 224 

Saalnola 221 

Stawart 224 

Talbot 219 

Tattnall 227 

Talfair 221 

ThoMa 296 

Tooaba 227 

Trautlan 221 

Tumar 229 

Union 207 

Wara. 213 

Ma^hlngton 221 

Wabatar 224 

Whita 207 

Wilcox 221 

Wllklnaon 221 

I 


IS 


224 

263 

330 

368 

291 

296 

370 

414 

291 

296 

370 

414 

299 

304 

381 

428 

283 

33  f 

413 

464 

270 

313 

393 

434 

299 

297 

369 

410 

273 

316 

394 

439 

270 

313 

393 

439 

273 

316 

394 

439 

267 

313 

392 

439 

276 

326 

407 

496 

270 

313 

393 

434 

310 

366 

460 

914 

276 

326 

407 

496 

270 

313 

393 

434 

273 

321 

403 

490 

255 

297 

369 

410 

299 

304 

381 

428 

270 

313 

393 

434 

273 

316 

394 

439 

299 

297 

369 

410 

270 

313 

393 

434 

270 

313 

393 

434 

HAWAII 

METROPOUITAN  STATISTICAL  AREAS                   KFF  1  BR  2  BR  3  BR  4  BR  Countlaa  of  MSA/PMSA  within  STATE 

Honolulu.  HI  MSA 484  992  649  817  918  Honolulu 

NONMCTROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR  NONMCTROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 

Hawaii 439  927  619  776  869  •   Kauai 942  699  779  969  1089 

ll..  435   927   619   776  869 
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Nota:  Tha  FKRS  for  unit  sizas  largar  than  4  BRa  ara  calculated  by  adding  15X  to  tha  4  BR  FMR  for  Mch  axtra  bjdrooi*. 
tha  FMR  for  a  9  BR  unit  la  1.19  tiaaa  tha  4BR  FMR.  and  tha  FMR  for  a  6  BR  unit  la  1.30  tiaaa  tha  4  BR  FMH. 


For  axampla, 
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IDAHO 

METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  8R  Count 1M  of  MSA/PMSA  within  STATE 


Bo1««  City.  ID  MSA 3«7  447  926 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

AdWM 286  349  410  812  678 

Bmt  Lak* 2*7  361  428  833  897 

BtnghM 299  364  425  633  697 

BelM 386  349  410  812  878 

•onncvin* 321  3«9  489  674  643 

Butt* 321  369  489  874  643 

Canyon 286  349  410  612  878 

Cassia 304  369  435  844  610 

Claarwatar 297  361  425  633  897 

Elaora 266  349  410  812  879 

PrsMOnt 321  389  489  874  643 

Ooodlng 304  369  439  844  610 

Oaffaraon 321  389  499  874  643 

Kootanal 297  361  429  833  897 

Laani 321  369  489  874  643 

Lincoln 304  369  439  944  610 

Minidoka 304  369  439  844  610 

Onalda 297  381  425  633  997 

Payatta 286  349  410  912  878 

Shoahona 297  361  429  933  997 

Twin  Fans 304  369  439  944  610 

Washington 286  349  410  812  875 

ILLINOIS 


698      737      Ada 
NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


Bannock 299  364  429  933  897 

Banawah 297  361  429  933  897 

Blalna 304  369  435  644  610 

Bonnar 297  361  425  533  597 

Boundary 297  361  428  833  897 

Caaas 304  369  438  544  610 

Caribou 299  364  425  533  597 

Clark 321  389  489  874  643 

Custar 321  369  489  874  643 

Franklin 297  361  425  533  597 

Qaa 286  349  410  812  875 

Idaho 297  361  425  633  597 

Jaroaa 304  369  435  844  610 

Latah 297  361  425  533  897 

LawlS 297  361  425  533  597 

Madison 321  389  459  574  643 

Naz  Parca 297  361  425  533  597 

Owyhaa 286  349  410  512  975 

Powar 299  364  425  533  597 

Taton 321  389  459  574  643 

Vallay 286  349  410  912  578 


METROPOLITAN  STATISTICAL  AREAS  EFF  1  BR  2  BR  3  BR  4  BR  Count  las  of  MSA/PMSA  within  STATE 

Aurora-Elgin.  IL  PMSA 429  823  617  770  865  Kana.  Kandall 

Bloonlngton-Normal.  IL  MSA 314  383  450  562  630  Mclaan 

ChaiMMlgn-Urbana-Rantoul .  IL  MSA 309  370  437  948  612  Chaapalgn 

Chicago.  IL  PMSA 420  917  604  760  850  Cook.  Ou  Paga.  Mchenry 

Davarport-Rock  Island-Molina.  lA-IL  MSA 335  407  479  598  670  Hanry.  Rock  Island 

Oacatur.  IL  MSA 305  370  437  H48  612  Macon 

Joltat.  I L  PMSA 433  927  623  778  874  Grundy.  Will 

Kankakaa.  IL  MSA 302  366  432  940  606  Kankakaa 

Laka  County,  I L  PMSA 444  940  634  796  891  Laka 

Paoria,  IL  MSA 394  430  909  633  708  Paorla.  Tazawall .  Woodford 

Nota:  Tha  FMRS  for  unit  sizaa  largar  than  4  BRs  are  calculated  by  adding  15X  to  the  4  BR  FMR  for  each  extra  bedroom, 

tha  FMR  for  a  9  BR  unit  is  1.15  tinea  tha  4BR  FMR,  and  tha  FMR  for  a  6  8R  unit  la  1.30  times  the  4  BR  FMR. 
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SCHEDULE  B   -   FAIR  MARKET  RENTS   FOR   EXISTING  HOUSING 
ILLINOIS     continued 


PAGE   12 


METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Rockfopd.  IL  MSA 321 

St.  Louis.  MO-IL  MSA 315 

Sprlngf  isld.  IL  MSA 322 

NONMETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 


Bond 

Buroau. . . . 
Carrol  1 . . . 
Christian. 


Clay 

Cranford. 
Da  Kalb.. 
Oouglaa. . 
Edwards.. 


239  290  342  428  479 

262  321  376  471  528 

291  355  419  523  586 

270  328  388  485  S42 

277  335  395  495  555 

247  299  354  441  496 

247  299  354  441  496 

316  384  451  564  632 

262  321  376  471  528 

239  290  342  428  479 


Fayotta. . 
Franklin. 
Gallatin. 
HaMllton. 
Hardin... 


troquela. . . 

Jaspar 

Jo  Davlass. 
Knox. ...... 

Lawranca. . . 


Livlngaton. 
McoonouQn. . 

Marlon 

Maaon 


Ogla.. 
Piatt. 


247 

299 

354 

441 

496 

280 

338 

400 

501 

561 

221 

268 

318 

396 

443 

239 

290 

342 

428 

479 

221 

268 

318 

396 

443 

275 

332 

392 

492 

651 

247 

299 

354 

441 

496 

270 

328 

388 

489 

542 

284 

345 

404 

507 

569 

247 

299 

354 

441 

496 

275 

332 

392 

492 

951 

262 

320 

372 

464 

516 

247 

299 

354 

441 

496 

275 

329 

390 

482 

536 

256 

312 

366 

460 

516 

Put 

Richland... 
Schuylar. . . 

Shalby 

Staphanaon. 
Varan  ion.. 


275  329  390  482  936 

270  328  388  485  542 

262  321  376  471  928 

221  268  318  396  443 

291  355  419  523  586 

247  299  394  441  496 

239  290  342  428  479 

277  335  395  495  599 

270  328  388  489  942 

279  332  392  492  991 


391  460  974  643  Boono.  Winnebago 

384  452  668  636  Clinton.  Jersey.  Madison.  Monroe,  St  Clair 

392  461   576  645  Menard.  Sangamon 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Alexander. 

Brown 

Calhoun 

Cass 

Clark 


221  268  318  396  443 

239  290  342  428  479 

2S7  325  384  478  536 

275  329  390  482  536 

262  321  376  471  528 


Coles 

Cumberland. 

Da  Witt 

Edgar 

Effingham.. 


262 

321 

376 

928 

262 

321 

376 

928 

262 

321 

376 

928 

262 

321 

376 

928 

247 

299 

354 

496 

Ford 

Fulton. . . . 

Greene 

Hancock . . . 
Henderson. 


279  332  392  492  991 

291  399  419  923  986 

267  329  384  478  936 

296  312  366  460  916 

296  312  366  460  916 


Jackson. . . 
Jefferson. 
Johnson. . . 
La  Salle.. 
Lee 


Logan 

Macoupin. . . 
Marshall... 

Massac 

Montgomery. 


Moultrie. 

Perry . 

Pike 

Pulaski. . 
Randolph. 


Saline. 
Scott . . 
Stark.. 
Union. . 
Wabash. 


280 

338 

400 

501 

961 

269 

326 

389 

485 

940 

221 

268 

318 

396 

443 

330 

401 

472 

592 

663 

330 

401 

472 

592 

663 

279 

329 

390 

482 

936 

277 

339 

395 

499 

999 

291 

399 

419 

923 

986 

221 

268 

318 

396 

443 

277 

339 

395 

499 

999 

277 

339 

395 

499 

955 

262 

321 

376 

471 

528 

239 

290 

342 

428 

479 

221 

268 

318 

396 

443 

262 

321 

376 

471 

528 

221 

268 

318 

396 

443 

279 

329 

390 

482 

536 

291 

359 

419 

923 

586 

221 

268 

318 

396 

443 

239 

290 

342 

428 

479 

Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15X  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example, 
the  FMR  for  a  5  BR  unit  is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR.  051089 
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-  SCHEDULE  B  -  fAIR  MARKET  RENTS  FOR  EXISTING  HOUSINS 

ILLINOIS     COntlnuwJ 

NONHETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 

Varran 262  320  372  464  516 

Wayn* 239  290  342  428  479 

««h1t«a4d« 330  401  472  S92  663 

INDIANA 


PAQE      13 


NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Waahlngton. 262 

imita 239 

HIinaMaon 280 


I 


321 

376 

471 

528 

290 

342 

428 

479 

338 

400 

501 

561 

METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR  Count laa  of  MSA/PMSA  within  STATE 


Andaraen.  IN  MSA asi  318  373  46S  626  Madlaon 

■  leealnaten,  IN  MSA 282  343  404  506  666  Monroa 

Cinelnnatl.  OH-KY-IN  PMSA 809  376  442  552  619  Daarborn 

KIkhart'Qoahan,  IN  MSA 276  334  394  493  553  Elkhart 

Evanavllla.  IN-KY  MSA 290  348  405  506  568  Poaay.  Vandarburgh,  Warrick 

Fort  «ayna.  IN  MSA 290  350  408  512  668  Allan.  Da  Kalb.  Whitlay 

Qary-Ma— ona.  IN  PM'A 844  417  491  616  689  Laka,  Portar 

IndlanapoHa.  IN  MSA 292  359  421  529  891  Boona.  HaMllton,  Hancock.  Handrlcka.  Johnson.  Marlon 

Morgan.  Shalby 

KokoM.  IN  MSA 287  351  411  516  B77  HoMard.  Tipton 

Lafayatta-Waat  Lafayatta.  IN  MSA 304  370  435  544  610  Tippacanoa 

Loulavllla.  KY-IN  MSA 268  319  374  467  523  Clark.  Floyd.  Harrison 

Mnela.  IN  MSA 2S0  302  385  441  493  Oatawara 

Sauth  Ba.id*Mtshawaka.  IN  MSA 284  344  401  498  585  St  Josaph 

Tarra  Hauta.  IN  MSA 258  314  366  466  506  Clay.  Vigo 

NONMETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR  NONMETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 


Adaiss 

Banton. . . 
Brown. • • • 

Casa 

Crawford. 


Oacatur . . 
Fayatta. . 
Franklin. 


Huntington. 

tiaapar 

Jar far son. . 

Knox 

Lagranga. .. 


Lawranca . 


286  311  362  453  506 

246  299  353  441  493 

289  353  415  520  582 

254  310  364  455  511 

212  258  303  381  427 

289  353  415  520  582 

249  301  353  441  498 

249  301  353  441  493 

276  334  394  493  653 

239  289  343  429  480 

253  309  362  453  506 

256  312  366  459  519 

276  334  394  493  553 

248  299  343  429  480 

263  319  375  470  527 

266  324  382  478  534 


Bartholoaaw. 
Blackford. . . 

Carrol t 

Clinton 

Oavlass 


Dubois... 
Fountain. 
Fulton... 
Grant.... 


Jackson. . . 

Jay 

Jann  i ngs . . 
Koaeluako. 
La  Porta.. 


289 

353 

415 

520 

582 

232 

282 

332 

415 

466 

245 

299 

353 

441 

493 

245 

299 

353 

441 

493 

239 

289 

343 

429 

480 

212 

258 

303 

381 

427 

245 

299 

353 

441 

493 

246 

298 

351 

442 

493 

232 

282 

332 

415 

466 

232 

282 

332 

415 

466 

289 

353 

415 

520 

582 

232 

282 

332 

415 

466 

289 

353 

415 

520 

582 

263 

318 

374 

461 

515 

279 

339 

398 

498 

560 

Mar aha 11. 


256   312   366  459   515 


Nota:  Tha  FMRS  for  unit  sizaa  largar  than  4  BRs  ara  calculatad  by  adding  15»  to  tha  4  BR  FMR  for  aach  axtra  badroon.   For  axamola 
tha  FMR  for  a  6  BR  unit  Is  1.15  tlaas  tha  4BR  FMR.  and  tha  FMR  for  a  6  BR  unit  Is  1.30  tlmas  tha  4  BR  FMR.  051089 
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SCHEDULE  8  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
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NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Martin 239 

Montgowry 245 

Nobi* 262 

Drang* 212 

Parka 245 

Pika 276 

Putnam 267 

Riplay 276 

Scott 263 

Starka 356 

Sullivan 245 

Union 249 

Wabaah 238 

Waahlngton 284 

Walla 259 


289 

343 

429 

480 

299 

353 

441 

493 

319 

375 

470 

527 

258 

303 

381 

427 

299 

353 

441 

493 

334 

394 

493 

553 

324 

381 

476 

535 

334 

394 

493 

553 

320 

377 

472 

529 

312 

366 

459 

515 

299 

353 

441 

493 

301 

353 

441 

493 

288 

340 

427 

478 

346 

407 

510 

571 

312 

363 

455 

508 

Miami 254 

Newton 256 

Ohio 276 

Owan 281 

Parry 212 

Pulaakl 256 

Randolph 232 

Ruah 245 

Spancar 212 

Staut>*n 262 

Switzerland 276 

Vareinion 254 

Warren. 245 

Wayne 250 

White 245 


310 

364 

455 

511 

312 

366 

459 

515 

334 

394 

493 

553 

342 

401 

503 

564 

258 

303 

381 

427 

312 

366 

459 

515 

282 

332 

415 

466 

299 

353 

441 

493 

258 

303 

381 

427 

319 

375 

470 

527 

334 

394 

493 

553 

309 

360 

448 

496 

299 

353 

441 

493 

302 

355 

441 

493 

299 

353 

441 

493 

a. 
a 

S. 


< 
o 


IOWA 

METROPOLITAN  STATISTICAL  AREAS 


EFF  1 


Cedar  Raplda.  lA  MSA 326 

Davenport -Rock  laland-Mol tna.  lA-IL  MSA 335 

Dea  Molnea.  lA  MSA 323 

Dubuque.  lA  MSA 301 

Iowa  City.  lA  MSA 341 

Omaha.  NE-IA  MSA 296 

Sioux  City.  lA-NE  MSA 293 

Waterloo-Cedar  Fat  la.  lA  MSA 327 

NONMETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 


BR 

2  BR 

3  BR 

394 

464 

582 

407 

479 

598 

393 

463 

581 

364 

429 

537 

415 

488 

611 

359 

422 

529 

356 

419 

524 

395 

466 

584 

4  BR  Count  lea  of  MSA/PMSA  within  STATE 

653  Linn 

670  Scott 

6SO  Dallas.  Polk.  Warren 

60 1  Dubuque 

684  Johnson 

594  Pottawattamie 

588  Woodbury 

655  Black  Hawk.  Bremer 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


2 
p 


a. 

01 

k 


Adair 

Al lamakae. . . 

Audubon 

Boone 

Buena  Vista. 


Calhoun 

Caas 

Cerro  Gordo. 
Chickasaw. . . 
Clay 


C1 Inton. 


246  300  352  442  494 

260  315  373  466  522 

261  317  375  468  524 
298  360  424  631  595 
256  310  366  457  514 

261  317  375  468  B24 

268  326  382  479  537 

258  313  370  462  518 

260  315  373  466  522 

256  310  366  457  514 

291  352  416  520  584 


Adams 

Appanoose. 
Benton. . . . 
Buchanan. . 
Butler 


Carrol  I . . 
Cedar . . . . 
Cherokee. 
Clarke. . . 
Clayton. . 


Crawford. 


246  300  352  442  494 

246  300  352  442  494 

255  309  364  456  511 

260  315  373  466  522 

260  315  373  466  522 

261  317  375  468  524 
291  352  416  520  584 
261  317  375  468  524 
246  300  352  442  494 

260  315  373  466  522 

261  317  375  468  524 


CO 
03 
CO 


o 
■o 

o 

ce 

a 
a. 

73 

a" 
ce 


Note:  The  FMHS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15X  to  the  4  BR  FMR  for  each  extra  bedroom.   For  axampla. 
the  FMR  for  a  5  BR  unit  la  1.15  timea  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  la  1.30  times  the  4  BR  FMR.  051089 
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IOWA  contlnuad 
NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


Davia 246 

0«1awar« 291 

Dieklnaon 2Be 

Fayatta 260 

Franklin 29S 

Qrm»n» 261 

Guthria 261 

Hancock 2S« 

Harrlaon 266 

Howard 260 

Ida 261 

Jackaon 291 

Jaf  faraon 272 

Kaokuk 2S6 

Laa 273 

Lucaa 246 

Madlaon 275 

Marlon 275 

Mil  la 266 

Monona 261 

Montgonary 268 

0  Brian 256 

Paga 266 

Plyaouth 261 

Powaaniak 271 

Sac 261 

Sioux 256 

Tana 271 

Union 246 

Wapallo 291 

Wayna 246 

Winnabago 258 

Worth 258 


300 

352 

442 

494 

352 

416 

520 

584 

310 

366 

457 

514 

315 

373 

466 

522 

313 

370 

462 

518 

317 

375 

468 

524 

317 

375 

468 

524 

313 

370 

462 

918 

326 

382 

479 

537 

315 

373 

466 

52? 

317 

375 

468 

524 

352 

416 

520 

584 

331 

388 

487 

546 

310 

366 

497 

513 

333 

391 

489 

549 

300 

352 

442 

494 

336 

394 

493 

553 

336 

394 

493 

553 

326 

382 

479 

537 

317 

375 

468 

524 

326 

382 

479 

537 

310 

366 

457 

514 

326 

382 

479 

637 

317 

375 

468 

524 

330 

387 

485 

545 

317 

375 

468 

524 

310 

366 

457 

514 

330 

387 

485 

545 

300 

352 

442 

494 

351 

415 

519 

582 

300 

352 

442 

494 

313 

370 

462 

518 

313 

370 

462 

518 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Oacatur 246 

Daa  Moines 273 

Emwt 256 

Floyd 258 

Frawont 268 

Grundy 260 

HaMllton 261 

Hardin 271 

Hanry 273 

HuMboldt 261 

Iowa 255 

Jaapar 275 

Jonaa 255 

Kossuth 258 

Loulaa 273 

Lyon 256 

Mahaaka 246 

Marshall 271 

Mltehall 258 

Monroa 246 

Muscatlna 273 

Oscaola 256 

Palo  Alto 256 

Pocahontas 26 1 

Ringgold 246 

Shalby 268 

Story 298 

Taylor 246 

Van  Buran 246 

Washington 255 

Wabstar 261 

Winnashlak 260 

Wright 261 


300 

352 

442 

494 

333 

391 

489 

549 

310 

366 

457 

514 

313 

370 

462 

518 

326 

382 

479 

537 

315 

373 

466 

522 

317 

375 

468 

524 

330 

387 

485 

545 

333 

391 

489 

549 

317 

375 

468 

524 

309 

364 

496 

911 

336 

394 

493 

553 

309 

364 

456 

511 

313 

370 

462 

518 

333 

391 

489 

549 

310 

366 

457 

514 

300 

352 

442 

494 

330 

387 

485 

545 

313 

370 

462 

518 

300 

352 

442 

494 

333 

391 

489 

549 

310 

366 

457 

514 

310 

366 

457 

514 

317 

375 

468 

524 

300 

352 

442 

494 

326 

382 

479 

537 

360 

424 

531 

595 

300 

3'i2 

442 

494 

300 

352 

442 

494 

309 

364 

456 

511 

317 

375 

468 

524 

315 

373 

466 

522 

317 

375 

468 

524 

a 

3, 

90 

9 

M 

**• 
CB 

o 
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en 

Z 
p 


k 


CD 


Nota:  Tho  FMRS  for  unit  alias  largar  than  4  BRs  ara  calculatad  by  adding  15X  to  the  4  BR  FMR  for  aach  extra  bedroom, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


For  example. 
051089 
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KANSAS 

METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


K«na««  City.  MO-KS  MSA 30t  9TB  441  951  617  Uohnvon.  Leavenworth.  Miami.  Wyandotte 

tawrvnee,  KS  MSA 338  398  469  986  697  Douglas 

Topeka.  KS  MSA 297  362  424  933  995  Shawnee 

Wichita.  KS  MSA 316  384  497  569  634  Butler,  Harvey.  Sedgwick 


NONMETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 


Allen 

Atchison. . . 

Barton 

Brown 

Chautauqua. 


Cheyenne. 

Clay 

Coffey... 
Cowley — 
Decatur. . 


Doniphan. . 

Elk 

Ellsworth. 

Ford 

Oaary 


Qrahaa. . . . 

Gray 

Greenwood. 

Harper 

Hod0eMan. . 


Uefferson. 
Kearny . . . . 

Kiowa 

Lane 

Linn 


Lyon 

Mar 1 on 

Meade 

Montgonery. 
Morton 


Neosho.. 
Norton. . 
Osborne. 
Pawnee. . 


207  251  296  370  416 

239  290  342  428  479 

240  292  344  430  481 
239  290  342  428  479 
207  291  296  370  416 

209  254  299  379  420 

261  318  375  469  S24 

261  318  375  469  524 

207  261  396  370  416 

309  294  399  379  420 


239 

290 

342 

428 

479 

207 

291 

296 

370 

416 

299 

315 

371 

466 

620 

246 

299 

352 

441 

495 

261 

318 

375 

469 

524 

209 

264 

299 

375 

420 

246 

299 

352 

441 

495 

261 

318 

375 

469 

524 

240 

292 

344 

430 

481 

246 

299 

352 

441 

495 

227 

276 

325 

405 

495 

246 

899 

392 

441 

495 

240 

292 

344 

430 

481 

246 

299 

352 

441 

495 

207 

291 

296 

370 

416 

261  318  375  469  524 

261  318  375  469  924 

246  299  352  441  495 

219  267  314  394  441 

246  399  352  441  495 

219  267  314  394  441 

209  254  299  375  420 

209  254  299  379  420 

240  292  344  430  481 


NONMETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 


Anderson. 
Barber . . . 
Bourt>on. . 

Chase 

Cherokee. 


Clark 

Cloud 

Coaanche. . 
Crawford. . 
Olcklnaon. 


Edwards. . 

Ellis 

Finney. . . 
Franklin. 
Gove 


Grant 

Greeley. . 

Hanllton. 
Haskel I . . 
Jackson. . 


HI.. 
Kingman. 
Labette. 
Lincoln. 
Logan. . . 


Mcpherson. 
Marshall.. 
Mitchell.. 

Morris 

NsiMha 


Ness 

Osage.... 
Ottawa. . . 
Phillips. 


207  251  296  370  416 

240  292  344  430  481 

207  291  296  370  416 

261  318  375  469  524 

219  267  314  394  441 

246  299  352  441  493 

259  315  371  466  520 

240  292  344  430  481 

219  267  314  394  441 

261  318  375  469  524 


240 

292 

344 

430 

481 

209 

254 

299 

375 

420 

246 

299 

352 

441 

495 

227 

275 

324 

404 

453 

209 

254 

299 

375 

420 

246 

299 

352 

441 

495 

246 

299 

352 

441 

495 

246 

299 

352 

441 

495 

246 

299 

352 

441 

495 

239 

290 

342 

428 

479 

259 

315 

371 

466 

520 

240 

292 

344 

430 

481 

219 

267 

314 

394 

441 

259 

315 

371 

466 

520 

209 

254 

299 

375 

420 

276 

335 

396 

495 

553 

261 

318 

375 

469 

524 

259 

315 

371 

466 

520 

261 

318 

375 

469 

524 

239 

290 

342 

428 

479 

246  299  352  441  495 

227  276  325  405  455 

259  315  371  466  520 

209  254  299  375  420 


7 


a 
re* 

00 


Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15X  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example, 
the  FMR  for  a  5  BR  unit  Is  1.19  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  051089 
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KANSAS     continual 
NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


PottawatOMi* 261  318  375  469  524 

o,«,,n« 209  254  299  375  420 

RaoubllC 259  315  371  466  520 

nu^                261  318  375  469  524 

SuBh.:;: 240  292  344  430  481 

S-l«n«      259  315  371  466  520 

H.,--"      246  299  392  441  4«5 

S^pa.;;: 209  254  299  375  420 

Stafford 240  292  344  430  481 

itav«>« 246  299  352  441  495 

ThoiMS 209  254  299  375  420 

Wabaunaaa 261  318  375  469  524 

WMhinQtoA 259  315  371  466  520 

SllawT        207  251  296  370  416 


NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

pp,tt      240  292  344  430  481 

Reno       276  335  396  495  553 

Rfca         276  335  396  495  553 

Rooka"   209  254  299  375  420 

Rusaail 209  254  299  375  420 

Scott 246  299  352  441  495 

Sharldan 209  254  299  375  420 

SMtth 209  254  299  375  420 

Stanton 246  299  352  441  495 

Suiwwr 240  292  344  430  481 

Traoo    209  254  299  375  420 

WatTaea 209  254  299  375  420 

Wichita 246  299  352  441  495 

Woodaon 207  251  296  370  416 


9 

t 

s. 

90 
n 

00 

OB 
#^ 

s 


< 
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KENTUCKV 

METROPOLITAN  STATISTICAL  AREAS 


Cincinnati .  OH-KV-IN  PMSA 

Clarkavllla-Hopklnavina.   TN-KV  MSA, 

Evanavlllo.  IN-KY  MSA 

Hunt Ington-Aah land.  WV-KV-OH  MSA. . . . 
Laxington-Fayatta,  KV  MSA 


Loulavlllo.  KY-IN  MSA. 
Owanaboro.  KV  MSA 


EFF  1  BR  2  BR  3  BR  4  BR  Count laa  of  MSA/PMSA  within  STATE 

309  376  442  552  619  Boona.  Campball .  Kanton 

273  343  430  522  580  Chrlatlan 

290  345  405  508  568  Hondaraon 

292  354  418  523  588  Boyd.  Cartar.  Graanup                     „..^,^„^ 

305  371  436  547  612  Bourbon.  Clark.  Fayatta.  Jaaaaal na.  Scott.  Woodford 

263  319  374  467  523  Bullitt..  Jaffaraon.  Oldhan.  Shalby 

239  290  342  427  479  Oavlaaa 


NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Adair   225  274  319  394  441 

Andar^on 280  342  402  502  662 

Barran 239  290  343  427  481 

iZu  243  297   349  436  490 

Bracken 225  273  321   403  451 

Brack  inrldga.. 221  270  316 

Caldwall..: 240   292   346 

Carllala 230  279  328 

Casay 220   268   316 

Clinton 225  274   319 

CuiiOarland 225  274   319 

Elliott 207  251   297 

Flaming 225  273  321 

Nota:  Tha  FMRS  for  unit  alxaa  largar  than 

tha  FMR  for  a  5  BR  unit  la  I.IS  tlaa 


396  443 

432  484 

411  461 

394  441 

394  44 1 

394  441 

371  416 

403  451 


NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Allan 189  230  271   338   379 

Ballard 230  279  328  411   461 

Bath    225   273   321   403   451 

Boyla     273   330   390  487   546 

Braathitt 231  280  330  413  463 


Butlar 

Calloway. .. 
Carrol  1 . — 

Clay 

cnttandon. 


189 

230 

271 

338 

379 

230 

279 

328 

411 

461 

231 

281 

330 

414 

463 

207 

251 

296 

370 

415 

240 

292 

346 

432 

484 

Ednwnson 189  230  271   338  379 

Ctlll      273   330  390  487   546 

Floyd      244   298   350  438   492 
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4  BRt  ara  calculatad  by  adding  15*  to  tha  4  BR  FMR  for  "ch  axtr.  bjdroo*.   For  •«'«Pl|- 
a  tha  4BR  FMR.  and  tha  FMR  for  a  6  BR  unit  la  1.30  tlmas  tha  4  BR  FMR.  051089 
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NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Franklin 280 

Oailatin 231 

Grant 23 1 

Grayson 221 

Hancock 233 

Harlan 343 

Hart 189 

Hickman 230 

Jackson 207 

Knott 231 

Larua 221 

Lawranca 207 

Laalla 231 

Lawls 225 

Livingston 208 

Lyon 208 

Mccraary 225 

Madison 273 

Marlon 221 

Martin 244 

Maada 250 

Marcar 280 

Monroa 189 

»»orBan 225 

Nalson 221 

Ohio 233 

Owslay 231 

Pmrry 231 

Powall 203 

Robartaon 225 

Rowan 225 

SiMpaon 241 

Taylor 225 

Trl99 208 

Union 233 

Washington 221 

Wabstar 233 

Wolfa 231 


343 

403 

503 

562 

281 

330 

414 

463 

281 

330 

414 

463 

270 

316 

396 

443 

283 

334 

418 

467 

397 

349 

436 

490 

230 

271 

338 

379 

279 

328 

411 

461 

251 

296 

370 

415 

280 

330 

413 

463 

270 

316 

396 

443 

251 

297 

371 

416 

280 

330 

413 

463 

273 

321 

403 

451 

252 

298 

372 

417 

252 

298 

372 

417 

274 

319 

394 

441 

330 

393 

487 

546 

270 

316 

396 

443 

298 

350 

438 

492 

305 

359 

449 

503 

342 

402 

502 

562 

230 

271 

338 

379 

274 

321 

403 

451 

270 

316 

396 

443 

283 

334 

418 

467 

280 

330 

413 

463 

280 

330 

413 

463 

246 

290 

364 

409 

273 

321 

403 

451 

273 

321 

403 

451 

294 

347 

434 

486 

274 

319 

394 

441 

252 

298 

372 

417 

283 

334 

418 

467 

270 

316 

396 

443 

283 

334 

418 

467 

280 

330 

413 

463 

Fulton 230  279  328  411  461 

Garrard 273  330  390  487  546 

Gravas 230  279  328  411  461 

Graan 225  274  319  394  441 

Hardin 250  305  359  449  503 

Harrison 245  373  350  438  491 

Hanry 206  250  294  369  413 

Hopkins 240  292  346  432  484 

Johnson 244  298  350  438  492 

Knox 213  260  305  397  427 

Laural 207  289  364  378  415 

Laa 231  280  330  413  463 

Lotehar 231  280  330  413  463 

Lincoln 273  330  390  487  546 

Logan 341  294  347  434  486 

Mccrackan 240  282  333  411  461 

Mclaan 233  283  334  418  467 

Magoffin 244  298  350  438  492 

Marshall 240  282  333  411  461 

Nsson 225  273  321  403  451 

Manlfaa 225  274  321  403  451 

Matcalfa 189  230  271  338  379 

Montgonwry 225  273  321  403  451 

Muhlanbarg 240  292  346  432  484 

Nicholas 203  246  290  364  409 

Own 231  281  330  414  463 

Pandlaton 231  281  330  414  463 

PIka 244  298  350  438  492 

Pulaski 225  274  319  394  441 

Rockcaatia 207  251  296  370  415 

Ruaaall 220  268  315  394  441 

Spancar 206  250  294  369  413 

Todd 208  252  298  372  417 

Triabia 206  250  294  369  413 

Warran 241  294  347  434  486 

Wayna 225  274  319  394  441 

Whitlay 243  297  349  436  490 
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Not*:  Tha  FMRS  for  unit  sizas  largar  than  4  BRs  ara  calculatad  by  adding  15X  to  the  4  BR  FMR  for  aach  extra  bedroom.   For  example, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  tha  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  051089 
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LOUISIANA 
METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


A1«x«ndr1«.  LA  MSA i*7 

Baton  Reug*.  LA  MSA 324 

HoutM-Thlbodaux,  LA  MSA 286 

Lafayotto.  LA  MSA 324 

Laka  Charlas.  LA  MSA 260 

Monro*.  LA  MSA 256 

Naw  Opiaana.  LA  MSA 339 

Shpavaport ,  LA  MSA a«1 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 

Acadia 221  270  318  396  448 

Aaaunptlon 192  233  273  342  384 

Beauregard 176  215  254  319  356 

Caldwell 201  243  287  353  395 

Catahoula 218  265  314  392  439 

Ceneerdia 218  268  314  392  439 

Eaat  Carroll 175  214  252  316  352 

Evanoalln* 212  257  302  380  425 

arant 218  268  314  392  439 

Iberville 184  223  262  329  369 

Jefferson  Davis 176  218  254  319  356 

Lincoln 228  279  328  409  499 

Merehouae 175  214  252  316  352 

Plaquemines 322  389  489  974  642 

Red  River 228  279  328  409  459 

Saklne 228  279  328  409  499 

St  Janes 192  233  273  342  384 

St  Mary 261  320  379  469  525 

Tensaa 175  214  252  316  352 

Varan  ion 221  270  318  396  445 

Washington 207  252  296  371  416 

West  Carroll 179  314   252   316  352 

Winn 218  265  314   392  439 


313  369 
392  462 

347  409 

392  462 

314  367 

312  367 

413  489 


461  519  Rapides 

977  647  Aacensien.  East  Baton  Rouge.  Livingston.  West  Baton  Rouge 

511  573  Lafourche.  Terrebonne 

577  647  Lafayette.  St  Martin 

457  511  Caloasleu 


3S3  418  522 


459  513  Ouaehlta 

606  680  Jefferson.  Orleans.  St  Bernard.  St  Charles.  St  John  The 
St  TaiMMny 
681  Bossier.  Caddo 


NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Allan 176  219  254  319  396 

Avoyelles 218  269  314  392  439 

Bienville 228  279  328  409  499 

CaMron 179  315  254  319  356 

Claiborne 328  279  328  409  459 

De  Soto 226  279  328  409  499 

E  Feliciana 184  233  262  329  369 

Franklin 179  314  392  316  362 

Iberia 261  320  375  469  525 

Jackson 175  214  252  316  352 

La  Salle 218  265  314  392  439 

Madison 175  214  252  316  352 

Natchitoches 228  279  328  409  459 

Points  Coupee 184  223  262  329  369 

Richland 179  814  892  316  392 

St  Helena 184  223  262  329  369 

St  Landry 212  257  302  380  425 

Tangipahoa 207  892  296  371  416 

Union 175  214  252  316  352 

Vernon 219  269  314  392  439 

Webster 199  241  284  394  397 

W  Feltelana 184  323  262  329  369 
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Note:  The  PMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  16%  to  the  4  BR  FMR  for  each  eictra  bedroon.  For  example, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  051089 
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SCHEDULE  8  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
MAINE 

METROPOLITAN  STATISTICAL  AREAS  EFF 

••n0or,  ME  MSA 327 

L«wl»ton-Auburn.  ME  MSA 344 

Portland.  ME  MSA 402 
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1  BR  2  BR  3  BR  4  BR  Conponants  of  MSA/PMSA  within  STATE 


398   468   586   657 


410  463   518   589 


511   647   725   872 


PortWWUth-Dov«r-Roeh««t«r.  NH-ME  MSA 433   527   618   774   867 


Penobscot  county  towns  of  Bangor.  Br*>imr.    Eddlngton 
Glenburn.  Hampden,  Harmon.  Holdan.  Kanduskaag.  Old  Town 
Orono.  Orrlngton.  Penobscot  Indian  I.  Vaazle 

Waldo  county  towns  of  Winterport 

Androscoggin  county  towns  of  Auburn.  Greene.  Lewlston 
Lisbon,  Mechanic  Falls,  Poland.  Sabattus 

Cumberland  county  towns  of  Cape  Elizabeth.  Cumberland 
Falmouth,  Freeport.  Gorham.  Gray.  North  Yarmouth 
Portland,  Raymond.  Scarborough.  South  Portland,  Standlsh 
Westbrook,  Windham,  Yarmouth 

York  county  towns  of  Buxton.  Hon  is.  Old  Orchard  Beach 

York  county  towns  of  Berwick.  Eliot.  Kittery 
North  Berwick,  South  Berwick.  Wells.  York 


NDNMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR  Towns  within  non  metropolitan  counties 

Androscoggin 299   353  417  511   565 


Durham.  Leeds.  Livermore.  Livermore  Falls.  Ml not.  Turner 
Wales 


Aroostook 304   369 

Cumberland 337  409 


436   544   610 

481   598   665 


Franklin 317  359  427  505  573 

Hancock 319  380  444  555  619 

Kennebec 319  388  457  573  640 

Knox 308  375  441  553  619 

Lincoln 304  368  435  544  609 


Baldwin.  Bridgton.  Brunswick.  Casco.  Harpswall.  Harrison 
Naples.  New  Gloucester.  Pownal.  Sebago 


Oxford 317 

Penobscot 314 


359 
380 


427 
441 


505 
553 


573 
619 


Alton,  Argyle.  Bradford.  Bradley.  Burlington.  Carmel 
Carroll.  Charleston.  Chester.  Clifton.  Corlnna.  Corinth 
Dexter,  Olxmont,  Drew.  East  Mintnocket.  Edinburg 
Enfield.  Etna.  Exeter,  Garland,  Grand  Falls.  Greenbush 
Greenfield.  How land.  Hudson.  Kingman.  Lagrange 
Lakevllle.  Lee.  Levant.  Lincoln,  Lowell,  Mattawamkeag 
Maxfleld.  Medway,  Mllford.  Mllllnockot.  Mount  Chase 
Newburgh.  Newport.  North  Penobscot.  Passadumkeag.  Patten 
Plymouth.  Prentiss.  Seboels,  Springfield.  Stacyvllle 
Stetson,  Summit,  Twombly,  Webster,  Whitney.  Winn 
Woodvllle 

I    ■  •  ^ 

Belfast.  Belmont.  Brooks,  Burnham.  Frankfort,  Freedom 
Islesboro.  Jackson.  Knox.  Liberty.  Llncolnvil le.  Monroe 
Montville.  l*orri11.  Northport.  Palermo.  Prospect 
Searsmont.  Searsport.  Stockton  Springs.  Swanvllle 
Thorndike.  Troy.  Unity.  Waldo 

Note-  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calctMated  by  adding  15X  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example, 
the  FMR  for  a  5  BR  unit  is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR.  051089 


Piscataquis 262 

Sagadahoc 348 

Somerset 304 

Waldo 308 


319 

376 

473 

528 

469 

505 
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368 
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441 

553 
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MAINE  contlnuad 
NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR  Towns  within  non  aatropolltan  counties 


Mashlngton. 
York 


30e  37S  441   5S3  919 
389  494  973  989  719 


MARYLAND 

METROPOLITAN  STATISTICAL  AREAS 

Baltliwra.  MO  MSA 


ColuMiU.   MO  MSA 

CiMbarland.  MD-WV  MSA 

Hagaratown,  MO  MSA 

Washlnoton,  OC-MO-VA  MSA.... 
wnalngton.  OE-NJ-MO  PMSA... 


Acton.  Alfrad.  Apundal,  Biddaford.  Cornish.  Dayton 
Kannatounk.  Kannabunkport .  Labanon.  Llnarlck,  Llalngten 
Ly«an,  Nawflald.  Parsonsf laid.  Saco,  Sanford.  Shaplaigh 
Watartoero 

:        .  ■      '    I 

EFF  1  BR  2  BR  3  BR  4  BR  Countlas  Of  M$A/PM$A  Within  STATE 

3«S  448  927  699  739  Ann*  Apundal .  Bait IBOra,  Carroll .  Harford.  Howard 

Oiiaan  Annas,  BaltlMora 
491  990  999  833  933  Co1u<*la 
298  919  379  491  919  AllaoBhy 

486  wt  699  869  973  Sllirtl'chartat.  FradaMck.  MontgoMary.  Prinea  Oaorga'S 
397  479  969  707  940  C6C11 


NONMETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 


Carolina.. 
Oar rat t — 
St  Marya.. 

Talbot 

Voreaatar. 


283 
269 
373 
324 
292 


339  399  901  961 

327  389  480  939 

491  926  699  730 

393  493  990  948 

897  419  920  983 


MASSACHUSETTS 
METROPOLITAN  STATISTICAL  AREAS 
Boaton.  MA  PMSA 


NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Oorehastar 290  392  419  920  983 

Kant  a»9  990     423  930  993 

Soaarsat 290  392  416  920  983 

Wicoaico 349  422  499  921  983 


I 


EFF  1  BR  2  BR  3  BR  4  BR  Co«»)OnantS  of  MSA/PM$A  within  STATE 


499  609  713  891  99* 


Bristol  county  towns  of  Mansflald.  Norton.  Raynhaa 
Esaax  county  towns  of  Lynn,  Lynnflald.  Nahant.  Saugus 
Middtasax  county  towns  of  Acton.  Arlington,  Ashland,  Ayar 
Badford.  Balaont.  Boxborough.  Burlington,  Canbridga 
Carlisla.  Concord,  Evaratt,  Fraalnghaa,  Oroton 
HOlllston.  Hopktnton.  Hudson,  Laxington.  Lincoln 
Littlaton,  Maldan,  Marlborough.  Maynard.  Madford 
Malresa,  Natiek,  Nawton.  North  Raadlng.  Raading 
Sharborn,  Shirlay,  Sonarvllla,  Stonahaa,  Stow.  Sudbury 
Townaand.  Wakaflald,  Walthaa.  Watartown.  Wayland.  Waston 
Hllalngton,  Winchastar.  Woburn 
Norfolk  county  towna  of  BalHnghaa.  Bralntraa.  Brookllna 
Canton,  Cohassat.  Dadhaa,  Dovar.  Foxborough.  Franklin 
Hatbreok.  Madflald,  Madway,  Minis.  Milton.  Naadhaa 
Norfolk.  Norwood.  Oulncy.  Randolph,  Sharon.  Stoughton 
Walpol*.  wallaslay,  wastwood.  Wayaouth.  Wrantham 
Plyaouth  county  towns  of  Carvar,  Ouxbury.  Hanovar,  Hanson 


Nota: 


Tha  FMRS  for  unit  sizas  largar  than  4  BRs  ara  calculated  by  adding  1S%  to  tha  4  BR  FMR  'o)"  ••^;V«J<^j|  ^•''~"' 
\\Z   FMR  for  a  9  BR  unit  Is  T.ii   tlaas  tha  4BR  FMR.  and  tha  FMR  for  a  6  BR  unit  Is  1.30  tiaas  the  4  BR  FMR. 


For  axanpla. 
091089 
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METROPOLITAN  STATISTICAL  AREAS  EFF  1  BR  2  BR  3  BR  4  BR  Conponants  Of  MSA/PMSA  within  STATE 
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Brockton.  MA  PMSA 440 

Fall  Rivor.  MA-RI  PMSA 383 

Fltchburg- LOOM  Ins  tor.  MA  MSA 420 

Lawronco-Hovorhl  1 1 .  MA-NH  PMSA 470 

Lowol  1 .  MA-NH  PMSA 452 

Now  Bodford.  MA  MSA 391 

Pawtuckot-Woonsockot-Attloboro.  RI -MA  PMSA 372 

Pittsflald.  MA  MSA 388 

Salom-Qloucottar.  MA  PMSA 499 

Springfield.  MA  MSA 404 

Worcostor .  MA  MSA 402 


S31   666   808   906 


4S7 
508 


549 
600 


636 
750 


702 
841 


572   686   784   872 


550  642   778   887 


439   520  636   702 


450  530  650   743 


471   550  684  772 


606  713  891   999 


490  577  722  808 


495   580  728   812 


Hlngham.  Hull.  Kingston.  Lakavina,  Marshflald 

Middlabo rough.  Norwall .  Pambroka,  Plymouth,  Plympton 

Rockland.  Scltuata 
Suffolk  county  towns  of  Boston.  Chelsea.  Revere.  Winthrop 
Worcester  county  towns  of  Berlin,  Bolton.  Harvard 

Hopedale,  Lancaster,  Mendon,  Mil  ford.  Southborough 

Upton 
Bristol  county  towns  of  Easton 
Norfolk  county  towns  of  Avon 
Plyntouth  county  towns  of  Ablngton.  Bridgewater.  Brockton 

East  Bridgewater.  Halifax.  West  Bridgewater.  Whitman 
Bristol  county  towns  of  Fall  River.  Somerset.  Swansea 

Westport 
Middlesex  county  towns  of  Ashby 
Worcester  county  towns  of  Ashburnhan.  Fitchburg 

Leominster.  Lunenburg.  Westminster 
Essex  county  towns  of  Amesbury.  Andover,  Boxford 

Georgetown.  Groveland,  Haverhill.  Lawrence.  Merrlmac 

Methuen.  Newbury.  Newt>uryport .  North  Andover.  Salisbury 

West  Newbury 
Middlesex  county  towns  of  B1 Her lea,  Chelmsford,  Oracut 

Dunstable.  Lowell.  Pepperell.  Tewksbury,  Tyngsborough 

Westford 
Bristol  county  towns  of  Acushnet,  Dartmouth.  Falrhaven 

Freetown.  New  Bedford 
Plymouth  county  towns  of  Marlon,  Mattapolsett,  Rochester 
Bristol  county  towns  of  Attletwro,  North  Attleborough 

Rehoboth,  Seekonk 
Norfolk  county  towns  of  Plalnvllle 
Worcester  county  towns  of  Blackstone,  Mlllvllle 
Berkshire  county  towns  of  Cheshire.  Dalton,  Hinsdale 

Lanesborough.  Lee.  Lenox.  Pittsfleld,  Richmond 

Stockbrldge 
Essex  county  towns  of  Beverly,  Denver s,  Essex,  Gloucester 

Hamilton,  Ipswich,  Manchester.  Marblehead,  Middleton 

Peabody.  Rockport.  Rowley.  Salem.  Swampscott,  Topsfleld 

Wenham 
Hampden  county  towns  of  Agawam.  Chlcopee.  East  Longmeadow 

Hampden,  Holyoke.  Longmeadow,  Ludlow,  Monson.  Montgomery 

Palmer.  Russell.  Southwick.  Springfield.  Westfleld 

West  Springfield.  Wllbraham 
Hampshire  county  towns  of  Belchertown.  Easthampton 

Granby,  Huntington,  Northampton,  Southampton 

South  Hadley 
Worcester  county  towns  of  Auburn.  Barre,  Boylston 

Brookfleld,  Charlton,  Clinton,  Douglas,  Dudley 

East  Brookfleld.  Grafton.  Holden.  Leicester,  Mlllbury 
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Note:  The  FMRS  for  unit  siztis  larger  than  4  bRs  are  calculated  by  adding  15X  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example, 
the  FMR  for  a  5  BR  unit  Is  1.15  tines  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  051089 
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MASSACHUSETTS  contlnuad 
METROPOLITAN  STATISTICAL  AREAS 


NONMCTROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR  CoiVon«nts  Of  MSA/PMSA  within  STATE 

Northborough,  Nopthbrldg*,  North  Brookflald.  Oxford 
Paxton.  Princeton.  Rutland.  Shrawsbury,  Spancar 
Starling.  Sutton.  Uxbrldga.  Wabatar.  Waatborough 
Waat  Boylston.  Worcastar 

EFF  1  BR  2  BR  3  BR  4  BR  Towna  within  non  MatropoMtan  countlaa 


Barnatabia - 520  641   734  917  1029 

Sirklhira 3*1   *15  *"  •^^      68* 


Bristol 3^«  <«^  "«  "^  ^20 

iJ^nCiin 397  471  549  691  769 

Ji^ip^";;;;; 357  434  510  639  716 

^^,^,-.-T *64  539  660  795  923 

Mantuekat            520  641  734  917  1029 

iMviouth <03  490  576  700  807 

Worcaatar!.! 37«  <*«  539  660  734 


Adams.  Alford.  Backat.  Clarksburg.  Egramont.  Florida 
Qraat  Barrlngton.  Hancock.  Montaray.  Mount  Washington 
Naw  Ashford,  Naw  Marlborough.  North  Adams.  Otis.  Paru 
Sandlsflald.  Savoy.  Shafflald.  Tyrlngham.  Washington 
Waat  Stockbrldga.  W11 1 lamatown.  Windsor 
Bark lay.  Olghton.  Taunton 


Blandford.  Brimflald.  Chaatar.  Granvllla.  Holland 
Tolland.  Walas 

Amharst.  Chaatarf laid.  Cummlngton.  Goshan.  Hadlay 
Hatflald.  Middlaflald.  Palham.  Plalnflald.  Wara 
Wasthampton.  Williamsburg,  wbrthlngton 

Waraham 

Athol.  Gardnar.  Hardwick.  Hubbardston.  Naw  Bratntraa 

Oakham.  Pataraham.  Phllllpston.  Royalston.  Southbrldga 

Sturbrldga.  Tamplaton,  Warran.  Wast  Brookflald 

Winchandon 


MICHIGAN 

METROPOLITAN  STATISTICAL  AREAS  EFF  1  BR  2  BR  3  BR  4  BR  Countlas  of  MSA/PMSA  within  STATE 

Ann  Arbor  MIPMSA <01  488  575  719  806  Washtanaw 

Battla  Criak  MI  MSA    272  331  388  488  547  Calhoun 

SSnto^  nil^r  MI  MSA    303  369  432  541  606  Barrlan 

DatrS7t.  MI  PMSA ..!!.! ! 311  379  446  557  624  Lapaar.  Livingston.  Macomb.  Monroa. 

riint  MI  MSA             287  348  412  515  576  Ganaaaa 

Orani*Rap1dS.«li4i:::: 322  395  463  578  653  Kant.  Ottawa 

JaekBon  MI  MSA  300  363  428  535  699  Jackson 

K!?amax^  Ml  MSA          312  376  442  544  606  Kalamazoo 

LansTng^Mt  Lansi^^'.MI  MSA.. 328  393  460  572  639  Clinton.  Eaton.  Ingham 

Muakaoon  MI  MSA        26«  323  381  477  534  Muskagon 

s)i!ln2w-Bay  Citylildland.  MI  MSA 296  357  419  525  588  Bay.  Midland.  Saginaw 


Oakland,  St  Clair 


Nota: 


Tha  FMRS  for  unit  sizas  largar  than  4  BRa  ara  calculatad  by  adding  16X  to  tha  4  BR  FMR  for  aach  axtra  bad 


badroom. 


tha  FMR  for  a  5  BR  unl 


For  axampla. 
051089 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSINQ 

MICHIOAN     continued 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Alcona 337  a*0  341  437  478 

Allogan 27B  33€  394  493  BS3 

Antr«« 293  360  424  S31  B95 

Baraga 243  295  347  435  488 

Bonzia 298  360  424  531  599 

Caaa 270  328  385  483  541 

Chaboygan 237  290  341  427  478 

Clara 261  317  375  468  524 

Dalta 234  285  337  420  471 

e«Mt 298  360  424  531  595 

Oogablo 243  299  347  435  488 

Oratlet 299  362  426  534  597 

Houghton 273  332  391  488  988 

Ionia 278  337  396  494  553 

Iron 243  295  347  435  488 

Kalkaaka 298  360  424  531  595 

Laka 273  333  391  489  549 

Lanawaa 296  358  422  529  593 

Mackinac 234  285  337  420  471 

Marquatta 298  360  424  531  595 

Mocoata 273  333  391  489  949 

Mtaaaukao 298  360  424  531  595 

MontMorancy 237  290  341  427  478 

Ocoana 265  331  379  475  531 

Ontonagon 243  295  347  435  488 

Oacoda 237  290  341  427  478 

Praaqua  lata 237  290  341  427  478 

St  Joaaph 277  338  398  498  557 

Schoolcraft 234  385  337  420  471 

Tuaeola 268  326  382  479  537 

Waxford 298  360  424  531  595 

MINNESOTA 
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NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Algar 334  285  337  420  471 

Alpana 237  290  341  427  476 

Aranac 261  317  375  468  524 

Barry 277  338  398  498  557 

Branch 277  338  398  498  557 

Charlovoix 296  360  424  531  595 

Chlppawa 234  285  337  420  471 

Crawford 237  290  341  427  478 

Olektnaon 243  308  363  454  910 

Gladwin 261  317  375  468  524 

Grand  Travoraa 298  360  424  531  595 

Hinadala 296  358  4^2  529  593 

Huron 268  326  382  479  537 

loaeo 261  317  375  468  524 

laaballa 299  362  426  534  597 

Kawaanaw 243  295  347  435  4S8 

Laalanau 298  360  424  531  595 

Luca 234  385  337  420  471 

Manlataa 298  360  424  531  595 

Maaon 273  333  391  489  549 

ManoMlnaa 298  360  424  531  595 

Hontcain 275  336  394  493  553 

Nawaygo 273  333  391  489  549 

OgaiMW 261  317  375  468  524 

Oaeoela 273  333  391  489  549 

Otsawo 237  290  341  427  478 

RoaeOMMon 261  317  375  468  524 

Sanilac 268  326  382  479  537 

Shiawaasaa 295  357  431  526  591 

Van  Buran 270  328  385  483  541 


METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR  Countloa  of  MSA/PMSA  within  STATE 


Oututh.  MN-WI  MSA 304  362  427  535  600  St  Louis 

Fargo-Moorhaad.  ND-MN  MSA 304  370  434  545  611  Clay 

Mlnnaapo1la*St.  Paul,  MN-WI  MSA 375  455  540  675  753  Anoka.  Carvar.  Ch'sago.  Dakota.  Hannapln.  Isanti,  Ramsay 

Scott.  Washington.  Wright 

Nota:  Tha  FMRS  for  unit  sizas  largar  than  4  BRs  ara  catculatad  by  adding  15%  to  tha  4  BR  FMR  for  asch  axtra  badroom.   For  axample. 
tha  FMR  for  a  5  BR  unit  Is  1.15  tlmas  tha  48R  FMR.  and  tha  FMR  for  a  6  BR  unit  is  1.30  timas  tha  4  BR  FMR.  051089 
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MINNESOTA  continued 
METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR  Count 1M  of  MSA/PMSA  within  STATE 


Roeh«st«r.  MN  MSA. 
St.  Cloud.  MN  MSA. 


322 
307 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


391  461  576  645  OlMStod 

373  439  S51   615  Bonton.  Shorburno.  Stearns 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Aftkin 

■•ItraMl. . . 
B1u«  Earth. 
Carlton. . .. 
Chlppawa.. . 


Cook 

Crew  Wing. 
Douglaa. . . 
PniMora.. 
Ooodhua... 


Houston 

Itaaca 

Kanabac 

Ktttaon 

Lac  Qui  Parla. 


Laka  Of  Tha  Woods. 

Lincoln 

Melood 

Marshal  1 


Morrison. . , 

Murray 

Nod I as . • • . ■ 
Ottar  Tall. 
Pirm 


rolk 

Rod  Laka. 
Ranvllla. 

Rock 

Sibloy... 


276 

336 

395 

495 

555 

269 

322 

379 

473 

532 

307 

372 

431 

533 

590 

278 

338 

395 

495 

555 

246 

299 

352 

441 

493 

276 

336 

395 

495 

555 

289 

314 

393 

487 

541 

275 

335 

393 

493 

553 

254 

309 

365 

456 

509 

265 

322 

376 

468 

524 

254 

309 

365 

456 

509 

276 

338 

395 

495 

555 

276 

336 

395 

495 

555 

265 

322 

379 

473 

532 

245 

299 

352 

441 

493 

265 

322 

379 

473 

532 

253 

305 

357 

444 

494 

269 

352 

414 

519 

579 

265 

322 

379 

473 

532 

269 

392 

414 

519 

579 

259 

314 

371 

464 

520 

253 

305 

357 

444 

494 

253 

305 

357 

444 

494 

275 

335 

393 

493 

553 

276 

336 

395 

495 

555 

265 

322 

379 

473 

532 

265 

322 

379 

473 

532 

289 

352 

414 

519 

579 

253 

309 

357 

444 

494 

287 

350 

410 

913 

675 

Stevens . 

Todd 

Wabasha. 
Waseca.. 
Wilkin.. 


275  335  393  493  553 

259  314  371  464  520 

265  322  376  468  524 

261  318  374  468  524 

275  335  393  493  553 

245  299  352  441  493 


Backer 

Big  Stone. . . 
Brown. ...... 

Cass 

Clearwater. . 

Cottonwood. • 

Dodge 

Faribault... 

Freeborn 

Grant 

Hubbard 

Uackson 

Kandiyohi... 
Koochiching. 

"IkSKV  •••■•■•■ 

L«  SiMur . . . . 
Lyon. ••..••• 
MftfiooiM^na  •  ■  • 

Martin 

Mine  Lacs.. 


Nicollet.. . 

Noraan 

Pennington. 
Pipestone. . 

Pope. ...... 

Redwood. . . . 

Rice 

Roseau 

Steele 

Swift 

Traverse. . . 

Wadena 

Watonwan. . . 
W 1 none . . . . . 


275  335  393  493  553 

245  299  352  441  493 

261  316  374  468  524 

259  314  371  464  520 

265  322  379  473  532 


245 

299 

352 

441 

493 

249 

302 

355 

444 

498 

261 

318 

374 

468 

524 

300 

365 

430 

537 

602 

275 

335 

393 

493 

553 

265 

322 

379 

473 

532 

253 

305 

357 

444 

494 

289 

352 

414 

519 

579 

276 

336 

395 

495 

555 

276 

336 

395 

495 

555 

287 

350 

410 

513 

575 

253 

305 

357 

444 

494 

265 

322 

379 

473 

532 

261 

318 

374 

468 

524 

276 

336 

395 

495 

555 

254 

309 

365 

456 

509 

287 

350 

410 

513 

575 

265 

322 

379 

473 

532 

265 

322 

379 

473 

532 

253 

305 

357 

444 

494 

275 

335 

393 

493 

553 

245 

299 

352 

441 

493 

300 

365 

430 

537 

602 

265 

322 

379 

473 

532 

300 

365 

430 

537 

602 

245 

299 

352 

441 

493 

275 

335 

393 

493 

553 

259 

314 

371 

464 

520 

261 

318 

374 

468 

524 

256 

309 

365 

456 

509 

Yellow  Medicine 

Note-  The  FMHS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMH  for  each  extra  bedroow.   For  example, 
the  FMR  for  a  5  BR  unit  Is  1.15  tlwes  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  051089 
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METROPOLITAN  STATISTICAL  AREAS 


CFF  1  BR  2  BA  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Blloxl -Gulf port.  MS  MSA 2S4  310  366  458  512  Hancock.  Harrison 

J«ck«on.  MS  MSA 324  393  464  581  651  Hinds.  Madison,  Rankin 

Mwnphls.  TN-AH-MS  MSA 291  352  414  516  577  0«  Soto 

Pascagoula.  MS  MSA 279  337  396  499  S59  Jackson 


NONMETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 


NONMCTROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 


AdaiM 

Am it* 

Banton. . . . 
Ca 1 heun . . . 
Chickasaw. 

Claiborne. 

Clay 

Copiah. . . . 
Forrast. . . 
Gaorga. . . . 


Granada. . . 
HuMphrays . 
Itawaaba. . 
Jaffaraon. 
Jonas 


Lafayatta.. 
Laudardala. 

Laaka 

L«f lora. . . . 
Lowndas 


Marshall 

Montgomary. . 

Nawton 

Oktibbaha. .. 
Paarl  Rivar. 


Pika 

Prantlss. 

Scott 

Simpson. . 
Stona 


Tal lahatchia. 

Tippah 

Tunic* 

Walthall 


224  259  305  405  438 

186  226  265  332  373 

208  253  299  379  420 
244  297  350  437  49S 
251  297  350  441  492 

186  226  265  332  373 

241  281  329  413  463 
196  239  282  392  394 

242  295  347  433  486 

189  230  271  338  379 

247  300  393  443  495 

215  261  308  389  431 

230  279  328  411  460 

186  226  269  332  373 
244  284  320  364  409 

244  297  390  437  492 

240  291  343  430  481 

209  290  296  371  416 
244  271  319  416  448 
269  329  378  906  927 

208  293  299  379  420 

187  228  267  334  379 
306  290  296  371  416 

231  281  329  413  463 
242  295  347  433  486 

224  259  305  405  438 

208  253  299  375  420 

205  350  296  371  416 

196  239  282  392  394 

242  295  347  433  486 

226  273  321  401  462 

208  253  299  375  420 

226  273  321  401  452 

186  226  265  332  373 


Alcorn. . 
Attala.. 
Bolivar. 
Carrol  1 . 
Choctaw. 


Clarka 

Coahoma . . . 
Covington. 
Franklin. . 
Gra 


HolMS 

Issaqu*n*. ...... 

«>*sp*r 

U*ff*rson  Oavls. 


Lawranc*. 

La* 

Lincoln. . 
Marlon... 


223  270  318  396  446 

187  228  267  334  375 

215  261  308  385  431 

187  228  267  334  375 

241  281  329  413  463 

242  294  343  430  481 

226  273  321  401  452 

189  230  271  338  379 

186  226  265  332  373 
189  230  271  338  379 

187  228  267  334  375 
215  261  308  385  431 
242  294  343  430  481 
189  230  271  338  379 
242  294  343  430  481 

242  295  347  433  486 
186  226  263  332  373 

243  297  348  435  486 
186  226  265  333  373 
242  295  347  433  486 


Nashoba. 
Notubaa. 
Panola. . 
Porry. . . 


230 

279 

328 

411 

460 

205 

250 

296 

371 

416 

231 

281 

329 

413 

463 

226 

273 

321 

401 

452 

189 

230 

271 

338 

379 

Pontotoc. . 
Oultman. . . 
Sharkay . . . 

Smith 

Sunflower. 


Tata 

Tishomlgo. 
Union 

War ran. . . . 


251  297  350  441  492 

226  273  321  401  452 

219  261  308  385  431 

205  250  296  371  416 

215  261  SOS  385  431 

226  273  321  401  452 

208  253  299  375  420 

251  297  350  441  492 

273  332  390  490  548 


Not*:  Tha  FMRS  for  unit  sizos  larger  than  4  BRa  are  calculated  by  adding  15X  to  the  4  BR  FMR  for  each  extra  bedroom, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR. 


For  example. 
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SCHEDULE  B  •  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 

MISSISSIPPI     continued 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 

Washington 215  261  308  385  431 

WabBtcr 241   281  329  413  463 

Winston 241   281  329  413  463 

Yazoo 273   332  390  490  548 
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NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


Wayna 189  230 

Wilkinson 186  226 

Yalobusha 187  228 


271  338  379 
269  332  373 
267  334  379 


MISSOURI 

METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR  Count  las  of  MSA/PMSA  within  STATE 


Columbia.  MO  MSA 2«5  322  379  474  B31  Boona 

Joplln.  MO  MSA 229  279  328  412  461  Uaspor .  Nawton 

Kansas  City.  MO-KS  MSA 309  379  441  591  617  Cass,  Clay.  Jackson.  Lafayatta.  Platte.  Ray 

St .  Joseph.  MO  MSA 244  296  349  435  490  Buchanan 

St.  Louis.  MO-IL  MSA 319  384  452  568  636  Crawford.  Franklin.  Jefferson.  St  Charles,  St  Louis 

St.  Louis 

Springfield,  MO  MSA 254  311  365  458  911  Christian.  Greene 


NONMETROPOLITAN  COUNTIES 


Adair 

Atchison. . 

Barry 

Bates 

Bel  1 inger. 


Caldwell. 
CaiMten. . , 
Carrol  I .  , 

Cedar 

Clark 


Cole 

Crawford. 
Dallas... 
Oe  Kalb. . 
Douglas. . 


Gasconade . 
Grundy. . . . 

Henry 

Holt 

Howell 


Johnson. 
Laclede. 
Lewis... 
Linn 


EFF  1  BR  2  BR  3  BR  4  BR 

232  281  332  417  466 

219  268  319  394  442 

214  260  308  389  430 

209  293  299  374  420 

246  300  392  439  499 

219  268  316  394  443 

23B  289  339  420  470 

226  279  324  404  499 

209  293  299  374  420 

232  281  332  417  466 

298  313  369  462  917 

229  274  321  402  453 
214  260  308  389  430 
219  268  319  394  442 
203  247  290  362  407 

225  274  321  402  493 

232  281  332  417  466 

209  293  299  374  420 

219  268  319  394  442 

203  247  290  362  407 

239  286  393  493  471 

239  289  339  420  470 

230  278  328  410  496 
232  281  332  417  466 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Andrew. . 
Audrain. 
Barton. . 
Benton. . 
Butler.. 


Callaway 

Cape  Qlrsrdeau. 

Carter 

Charlton 

Clinton 


Cooper. . 

Oade 

Daviess. 

Dent 

Dunklin. 


Gentry. . . 
Harrison. 
Hickory.. 
Howard... 
Iron 


Knox 

Lawrence... 
Lincoln. . . . 
Livingston. 


244  296  349  439  490 

298  313  369  462  917 

209  293  299  374  420 

209  253  299  374  420 

203  247  294  366  410 

298  313  369  462  917 

246  300  392  439  495 

203  247  294  366  410 

226  279  324  404  455 

219  268  319  394  442 

258  313  369  462  917 

214  260  308  389  430 

219  268  316  394  442 

225  274  331  402  453 

203  247  290  362  407 

219  268  319  394  442 

219  268  316  394  442 

209  293  299  374  420 

258  313  369  462  517 

246  300  393  439  499 

232  281  332  417  466 

214  260  308  389  430 

229  274  321  402  453 

232  281  333  417  466 


Note:  The  FMRS  for  unit  sixes  larger  than  4  BRs  are  calculated  by  adding  15X  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example, 
the  FMR  for  a  5  BR  unit  Is  1.19  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  051089 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSlNd 

MISSOURI     eontlnuad 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Mcdonald 214  260  308  385  430 

Madlaon 246  300  3S2  439  495 

Marlon 230  278  328  410  456 

Millar 235  285  335  420  470 

Monltaau 258  313  369  462  517 

Montgo«ary 225  274  321  402  453 

Naw  Madrid 203  247  290  362  407 

Oragon 203  247  290  362  407 

Ozark 203  247  290  362  407 

Parry 246  300  352  439  495 

Phalpa 262  317  374  473  531 

Polk 214  260  308  385  430 

Putnaa 232  281  332  417  466 

Randolph 225  274  321  402  453 

Ripley 203  247  294  366  410 

Sta.  Oanavlava 246  30O  352  439  495 

Sallna 226  275  324  404  455 

Scotland 232  281  332  417  466 

Shannon 203  247  290  362  407 

Stoddard 203  247  230  362  407 

Sullivan 232  281  332  417  466 

Taxaa 203  247  290  362  407 

^trrmn 225  274  321  402  453 

Wayna 203  247  294  366  410 

Worth 219  268  315  394  442 


Oh  \  vAVirv^ 


]! 
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NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Macon 225 

Marias 225 

Marcar 219 

Mississippi 203 

Monroa 225 

Morgan 235 

Nodaway 228 

Osaga 258 

Paalscot 203 

Pattis 226 

Pika 225 

Pulaski 235 

Ralls 230 

Raynolds 203 

St  Clair 209 

St  Franco  la 246 

Schuylar 232 

Scott 246 

Shalby 225 

Stona 214 

Tanay 214 

Varnon 209 

Washington 225 

Webstar 214 

Wright 203 


274 

321 

402 

453 

274 

321 

402 

453 

268 

316 

394 

442 

247 

290 

362 

407 

274 

321 

402 

453 

285 

335 

420 

470 

268 

324 

394 

442 

313 

369 

462 

517 

247 

290 

362 

407 

275 

324 

404 

455 

274 

321 

402 

453 

285 

335 

420 

470 

278 

328 

410 

456 

247 

290 

362 

407 

253 

299 

374 

420 

300 

352 

439 

495 

281 

332 

417 

466 

300 

352 

439 

495 

274 

321 

402 

453 

260 

308 

385 

430 

260 

308 

385 

430 

253 

299 

374 

420 

274 

321 

402 

453 

260 

308 

385 

430 

247 

290 

362 

407 

MONTANA 

METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Billings.  MT  MSA 345 

Great  Falls,  MT  MSA 305 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


420 
370 


494 
437 


617 
547 


692 
612 


Yellowstone 
Cascade 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Beaverhead . 

Blaine 

CartMn 

Chouteau. . . 
Daniels 


Deer  Lodge. 
Fergus 


304  369  435  544  610 

284  345  405  508  569 

286  348  410  513  575 

284  345  405  508  569 

284  345  405  508  569 

304  369  435  544  610 

286  348  410  513  575 


Big  Horn 

Broadwatar. 

Carter 

Custer 

Dawson 


Fallon. .. 
Flathead. 


286  348  410  513  575 

304  369  435  544  610 

286  348  410  513  575 

286  348  410  513  575 

286  348  410  513  575 

286  348  410  513  575 

310  378  444  556  623 


Note: 


The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


For  example, 
051089 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
MONTANA  continued 
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NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


Qallatln 33S 

Qiaclar 2t4 

Qrantta 304 

vi«f  faraon 304 

Laka 310 

Libarty 284 

Mecona 286 

Maaghar 304 

Miaaoula 310 

Park 304 

Phlllipa 284 

Powdar  Rtvar 288 

Pralria 288 

RIcMand 288 

Roaabud 288 

Sharldan 284 

Stitlwatar 288 

Taton 284 

Traaaura 286 

Whaatland 286 

Yl-St-Nt-Pk 304 

NEBRASKA 

METROPOLITAN  STATISTICAL  AREAS 


412 

487 

604 

679 

349 

409 

908 

569 

388 

438 

944 

810 

369 

435 

544 

610 

378 

444 

556 

623 

345 

405 

508 

569 

348 

410 

513 

575 

369 

435 

544 

610 

378 

444 

556 

623 

369 

435 

544 

610 

348 

405 

508 

589 

348 

410 

513 

579 

348 

410 

513 

579 

348 

410 

513 

575 

348 

410 

513 

575 

345 

405 

508 

569 

348 

410 

613 

579 

349 

405 

508 

569 

348 

410 

513 

575 

348 

410 

513 

975 

Garfield 286 

Geldan  Val  lay 286 

Hin 284 

Judith  Basin 286 

Lawla  And  Clark 348 

Lincoln 310 

Madison 304 

Mineral 310 

Musselshell 286 

Petroleum 286 

Pondera 284 

Powell , 304 

Ravalli 310 

Roosevel  t 284 

Sanders 3  io 

S 1 1  ver  Bow 304 

Sweet  Orass 286 

Toole 284 

Valley 264 

Wibaux 286 


348 

410 

513 

575 

348 

410 

513 

575 

345 

405 

508 

569 

348 

410 

513 

575 

429 

506 

627 

70B 

378 

444 

556 

623 

369 

435 

544 

610 

378 

444 

556 

623 

348 

410 

513 

575 

348 

410 

513 

575 

349 

405 

508 

569 

369 

435 

544 

610 

378 

444 

556 

623 

345 

409 

508 

569 

378 

444 

556 

623 

369 

435 

544 

610 

348 

410 

513 

575 

345 

405 

508 

569 

345 

409 

508 

569 

348 

410 

513 

575 

369  438  544  610 


EFF  1  BR  2  BR  3  BR  4  BR   Counties  of  MSA/PMSA  within  STATE 


Lincoln.  NE  MSA 901 

Omaha.  NE-IA  MSA 296 

Sioux  City.  lA-NE  MSA 293 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


366 
359 
356 


431 
422 
419 


539  604  Lancaster 

529  594  Douglas.  Sarpy.  Washington 

524  588  Dakota 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Adams 

Arthur, . . . 

Blaine 

Box  Butte. 
Brown 


Burt 

Caas 

Chaaa 

Cheyenne . 
Colfax... 


269  328  389  483  940 

228  277  326  408  456 

221  268  315  399  444 

251  306  360  450  504 

221  268  319  395  444 

241  294  349  433  489 

238  290  341  426  479 

228  277  328  408  456 

221  268  319  399  444 

241  294  349  433  485 


Antelope. 
Banner . . . 
Boone. . . . 

Boyd 

Buffalo. . 


Butler. 
Cedar. . 
Cherry. 
Clay... 
Cuming. 


261  317  375  467  525 

221  268  315  395  444 

241  294  345  433  485 

221  268  315  395  444 

269  328  385  483  540 

238  290  341  426  479 

261  317  379  467  525 

221  268  319  395  444 

269  328  385  483  540 

241  294  349  433  485 


Nott:  The  FMRS  for  unit  sizes  larger  than  4  BRa  are  calculated  by  adding  15X  to  the  4  BR  FMR  for  each  extra  bedroom, 
the  FMR  for  a  5  BR  unit  la  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


For  example, 
051089 


3 

I 


< 

o 


p 

CO 


3. 
a. 

0 

k 

0) 

«< 

(O 


13 
O 

n 

a 

73 

5* 

ca 


M 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSINQ 

NEBRASKA     contlnuad 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Custsr 321  268  315  395  444 

Oawson 228  277  326  408  456 

DiKon 261  317  375  467  525 

Oundy 228  277  326  408  456 

Franklin 269  328  385  483  540 

Furnas 228  277  326  408  456 

Qardan 221  268  315  395  444 

Gospar 228  277  326  408  456 

Qraalay 221  268  315  395  444 

Hani  1  ton 269  328  385  483  540 

Hayaa 228  277  326  408  456 

Hoi  t 225  276  324  404  450 

Howard 269  328  385  483  540 

Johnson 238  290  341  426  479 

Kalth 228  277  326  408  456 

Kimball 221  268  315  395  444 

Lincoln 228  277  326  408  456 

Loup 221  268  315  395  444 

Madison 261  317  375  467  525 

Morrill 221  268  315  395  444 

NwMha 238  290  34 1  426  479 

Otoa 238  290  341  426  479 

Parkins 228  277  326  408  456 

Plarca 261  317  375  467  525 

Polk 238  290  341  426  479 

Richardson 238  290  341  426  479 

Sallna 238  290  341  426  479 

Scotts  Bluff 257  309  360  447  498 

Shartdan 221  268  315  395  444 

Sioux 221  268  315  395  444 

Thayar 238  290  34 1  426  479 

Thurston 241  294  345  433  485 

Wayna 261  317  375  467  525 

Whaalar 221  268  315  395  444 


PAGE   30 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Dawas 221 

Oaual 221 

Oodga 241 

Finmora 238 

Front  lar 228 

Gaga 264 

Garflald 221 

Grant 228 

Hal  1 269 

Harlan 269 

Hitchcock 228 

Hookar 228 

Jaf  farson 238 

Kaarnay 269 

Kaya  Paha 225 

Knox 261 

Logan 228 

Mcpharson 228 

Marrick 269 

Nanca 241 

Nuckolls 269 

Pawnaa 238 

Phalps 269 

Platta 241 

Rad  W1 1  low 228 

Hock 225 

Saundars 238 

Saward 238 

Sherman 221 

Stanton 261 

Thomas 228 

Vallay 221 

Wabstar 269 

York 238 


268 

315 

395 

444 

268 

315 

395 

444 

294 

345 

433 

485 

290 

341 

426 

479 

277 

326 

408 

456 

320 

377 

472 

528 

268 

315 

395 

444 

277 

326 

408 

456 

328 

385 

483 

540 

328 

385 

483 

540 

277 

326 

408 

456 

277 

326 

408 

456 

290 

341 

426 

479 

328 

385 

483 

540 

276 

324 

404 

450 

317 

375 

467 

525 

277 

326 

408 

456 

277 

326 

408 

456 

328 

385 

483 

540 

294 

345 

433 

485 

328 

385 

483 

540 

290 

341 

426 

479 

328 

385 

483 

540 

294 

345 

433 

485 

277 

326 

408 

456 

276 

324 

404 

450 

290 

341 

426 

479 

290 

341 

426 

479 

268 

315 

395 

444 

317 

375 

467 

525 

277 

326 

408 

456 

268 

315 

395 

444 

328 

385 

483 

540 

290 

341 

426 

479 

Nota:  Tha  FMRS  for  unit  sizas  largar  than  4  BRs  ara  calculatad  by  adding  15X  to  tha  4  BR  FMR  for  aach  axtra  bedroom, 
tha  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  end  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


For  example, 
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SCHEDULE  B  •  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
NEVADA 
METROPOLITAN  STATISTICAL  AREAS  EFF  1  BR  2  BR  3  BR  4  BR  Counties  Of  MSA/PMSA  within  STATE 
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Las  V*g«s.  NV  MSA 431   533   616   771   864   Clark 

R«no.  NV  MSA 531   645  761   950  1066  Washo* 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


Churchill 

Elko 

Euraka ... 
Landar. . . 
Lyon 


Nya 

Storay 

Caraon  City. 


379  455  536  670  75 1 

379  455  536  670  751 

375  455  536  670  751 

379  455  536  670  751 

379  455  536  670  751 

375  455  536  670  751 

379  455  536  670  751 

379  455  536  670  751 


Douglas. . . 
Esmaralda. 
HuMboldt.  . 
Lincoln. . . 
Minaral . . . 


Parshlng. . . 
Whita  Pina. 


379  455  536  670  751 

375  455  536  670  751 

379  455  536  670  751 

375  455  536  670  751 

379  455  536  670  751 

379  455  536  670  751 

375  455  536  670  751 


NEW    HAMPSHIRE 
METROPOLITAN  STATISTICAL  AREAS 


I 


EFF  1  BR  2  BR  3  BR  4  BR  CoMponants  of  MSA/PMSA  within  STATE 


Lawranca-Havarhlll .  MA-NH  PMSA 470  572  686  784  872  Rock InghaM  county  towns  of  Atkinson.  Brantwood.  Oanvllla 

Darry.  East  Kingston,  Haapstaad.  Kingston,  Newton 
Plalstow,  Salem,  Sandown.  Saabrook.  Windham 

Lowell,  MA-NH  PMSA 452   550  642   778   887   HI  I  Isborough  county  towns  Of  Pelham 

Manchester,  NH  MSA 417  507  596  745  837  HI  1 Isborough  county  towns  of  Bedford,  Goffstown 

Manchester 
Merrimack  county  towns  of  Allenstown.  Hooksett 
Rockingham  county  towns  of  Auburn,  Candia 

Nashua,  NH  PMSA 472  573  676  846  947  H1 1 1sborough  county  towns  Of  Amherst .  Brookllne,  Hell  is 

Hudson.  Litchfield,  Merrimack,  Mllford,  Mont  Vernon 
Nashua.  Wilton 
Rockingham  county  towns  of  Londonderry 

Portsmouth-Dover-Rochester,  NH-ME  MSA 433  527  618  774  867  Rockingham  county  towns  of  Exeter,  Greenland,  Hampton 

New  Castle,  Newflelds,  Newlngton.  Newmarket 
North  Hampton,  Portsmouth,  Rye,  Stratham 
Strafford  county  towns  of  Barrlngton,  Dover,  Durham 
Farmlngton,  Lee,  Madtxiry,  Milton,  Rochester,  Rolllnsford 
Somersworth 
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NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR  Towns  within  non  metropolitan  counties 


Belknap 362  437  509  631  707 

Carroll 358  435  511  639  717 

Cheshire 437  530  624  780  873 

Coos 334  405  478  596  669 

Grafton 372  454  533  666  746 

Hillsborough 474  575  677  846  948   Antrim.  Bennington,  Oeering,  Francestown,  Greenfield 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example. 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  051089 
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SCHEDULE   B    -    FAIR  MARKET   RENTS   FOR   EXISTING  HOUSING 
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NONMETROPOLITAN  COUNTIES 


EFF    1  BR  2  BR  3  BR  4  BR     Towns  within  non  mstropol 1  tan  counties 


MarrlMCk ■•74  575  677  846  948 

Rockingham 458  557  654  818  905 

Strafford                   *Oi  495  583  730  805 

Sun  Ivan 362  437  510  636  714 

NEWJERSEY 

METROPOLITAN  STATISTICAL  AREAS  EFF  1  BR  2  BR  3  BR  4  BR 

An«ntOwn-B«thl«h«».  PA-NO  MSA 332  403  472  594  662 

Atlantic  City.  Nd  MSA 398  486  570  712  800 

Bargan-Passalc.  NO  PMSA 561  680  807  1009  1 130 

0«rs«y  City.  NO  PMSA 397  483  568  711  796 

M1ddJ«8«x-Som«rs«t-Hunt«rdon.  NO  PMSA 519  631  742  929  1040 

MonMOUth-Ocaan.  NO  PMSA 467  566  667  833  935 

NMark.  NO  PMSA 465  565  665  831  931 

Philadelphia.  PA -NO  PMSA 388  471  555  693  777 

Trantoo.  NO  PMSA 476  578  681  851  953 

V1n«land-Minvin«-Br1dQ«ton.  NO  PMSA 382  464  545  683  765 

Wlllilngton.  DE-NO-MO  PMSA 397  475  565  707  840 

NEW    MEXICO 

METROPOLITAN  STATISTICAL  AREAS  EFF  1  BR  2  BR  3  BR  4  BR 

Alt>uquarqua.  NM  MSA 356  432  508  636  713 

Las  Crucas.  NM  MSA 283  342  403  505  566 

Santa  Fa.  NM  MSA 414  503  593  740   830 


Graenvllle,  Hancock.  Hillsborough.  Lyndeborough ,  Mason 

Naw  Boston.  Naw  Ipswich.  Patarborough.  Sharon.  Tanpla 

Waara.  Windsor 

Andovar.  Boscawan.  Bow.  Bradford.  Canterbury.  Chichester 

Concord.  Danbury,  Dunbarton.  Epsom.  Franklin.  Hennlker 

Hill.  Hopklnton.  Loudon.  Newbury.  New  London.  Northfleld 

Pembroke.  Pittsfleld.  Salisbury.  Sutton.  Warner.  Webster 

Wllmot 

Chester.  Deerfleld.  Epplng.  Fremont.  Hampton  Falls 

Kensington.  Northwood.  Nottingham.  Raymond 

South  Hampton 

Middleton.  New  Durham.  Strafford 


Counties  of  MSA/PMSA  within  STATE 


Warren 

Atlantic.  Cape  May 

Bergen.  Passaic 

Hudson 

Hunterdon.  Middlesex.  Somerset 

Monmouth.  Ocean 

Essex.  Morris.  Sussex.  Union 

Burlington.  Camden.  Gloucester 

Mercer 

Cumber 1 and 

Salem 


Counties  of  MSA/PMSA  within  STATE 

Bernalillo 

Dona  Ana 

Los  Alamos.  Sante  Fe 
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Note-  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example, 
the  FMR  for  a  5  BR  unit  is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  051089 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
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NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 
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NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Catron 255 

Cibola 255 

Curry 263 

Eddy 304 

Guadalup* 263 

Hidalgo 255 

Lincoln 277 

Mcklnlay 354 

Otaro 277 

Rio  Arriba 237 

Sandoval 299 

San  Migual 263 

Socorro 277 

Torranca 263 

Valancia 255 

NEW   YORK 

METROPOLITAN  STATISTICAL  AREAS 


309 

365 

456 

511 

309 

365 

456 

511 

320 

377 

472 

527 

370 

437 

54$ 

611 

320 

377 

472 

527 

309 

365 

456 

511 

336 

396 

495 

555 

429 

506 

634 

709 

336 

396 

495 

555 

288 

338 

423 

475 

364 

428 

536 

601 

320 

377 

472 

527 

336 

396 

495 

555 

320 

377 

472 

527 

309 

365 

456 

511 

Chaves 277  336  396  495  555 

Colfax 263  320  377  472  527 

Da  Baca 263  320  377  472  527 

Grant 255  309  365  456  511 

Harding 263  320  377  472  527 

Lea 304  370  437  546  611 

Luna 255  309  365  456  511 

Mora 263  320  377  472  527 

Quay 263  320  377  472  527 

Roosevel  t 263  320  377  472  527 

San  Juan 354  429  506  634  709 

Sierra 277  336  396  495  555 

Taos 284  343  404  506  568 

Union 263  320  377  472  527 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Albany-Schenectady-Troy.  NY  MSA 340  403  482 

Blnghamton.  NY  MSA 306  368  436 

Buffalo.  NY  PMSA 310  377  444 

Elwlra.  NY  MSA 310  377  444 

Glens  Falls,  NY  MSA 320  389  458 

Nassau-Suffolk.  NY  PMSA 552  671  789 

New  York,  NY  PMSA 415  504  593 

Westchester .  NY 495  600  707 

Niagara  Falls.  NY  PMSA 298  361  427 

Orange  County.  NY  PMSA 426  518  609 

Poughkeepsle.  NY  MSA 465  565  666 

Rochester .  NY  MSA 364  446  525 

Syracuse .  NY  MSA 321  384  450 

Ut  lea -Rome.  NY  MSA 294  357  420 


607  675  Albany.  Greene.  Montgomery.  Rensselaer.  Saratoga 

Schenectady 

539  605  Broome.  Tioga 

542  607  Erie 

555  623  Chemung 

572  643  Warren.  Washington 

988  1104  Nassau.  Suffolk 

743  832  Bronx.  Kings.  New  York.  Putnam.  Queens.  Richmond 

Rockland 

883  988  Westchester 

533  597  Niagara 

761   852  Orange 

832   933  Dutchess 

656  731  Livingston.  Monroe,  Ontario,  Orleans,  Wayne 

563   631  Madison,  Onondaga,  Oswego 

525  588  Herkimer,  Oneida 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  051089 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTINQ  HOUSING 

NEW        YORK     continued 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Allvgany 274  327  384  481  540 

Cayuga 320  389  458  572  643 

Chenango 317  384  452  566  633 

Columbia 301  365  431  540  605 

Oalawara 294  359  422  526  590 

Franklin 291  354  415  520  583 

Ganasaa 298  361  426  532  596 

Oaf  faraon 326  398  468  584  655 

Otsago 294  359  422  526  590 

Schoharia 294  359  422  526  590 

Sanaca 320  389  458  572  643 

Sullivan 341  414  487  609  683 

Ulatar 376  456  538  671  753 

Vataa 299  363  428  537  599 
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NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


Cattaraugus 270 

Chautauqua 287 

Clinton 305 

Cortland 327 

Essax 292 

Ful  ton 260 

Hamilton 291 

Lewis 313 

St  Lawrence 298 

Schuyler 301 

Steuben 301 

Tompkins 327 

Wyoming 299 


326 

384 

481 

540 

349 

411 

516 

576 

364 

428 

532 

585 

399 

470 

588 

658 

354 

415 

520 

583 

318 

373 

468 

523 

354 

415 

520 

583 

380 

447 

559 

627 

361 

426 

532 

596 

365 

431 

540 

605 

365 

431 

540 

605 

399 

470 

588 

658 

361 

426 

532 

596 

NORTH   CAROLINA 
METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Ashavllle.  NC  MSA 263 

Burl  tngton,  NC  MSA 319 

Char lotta-Gastonla-Rock  Hill.  NC-SC  MSA 294 

Fayettevllle.  NC  MSA 2B1 

Qreen8boro--Wlnston-Salem--Hlgh  Point.  NCMSA...  275 

Hickory.  NC  MSA 241 

Jacksonville.  NC  MSA 24? 

Raleigh-Ourham.  NC  MSA 316 

Wilmington.  NCMSA 263 


321 

378 

471 

528 

387 

456 

570 

640 

354 

416 

519 

581 

305 

361 

452 

506 

335 

393 

494 

554 

292 

344 

431 

484 

304 

359 

449 

503 

384 

453 

566 

634 

321 

378 

471 

528 

NONMETROPOLITAN  COUNTIES 


A 1 1 eghany . 

Ashe 

Beaufort. . 

Bladen 

Caldwell.. 


Carteret. . 
Chatham. . . 
Chowan. . . . 
Cleveland. 
Craven. . . . 


Dare. 


EFF  1  BR  2  BR  3  BR  4  BR 

238  287  336  421  462 

238  287  336  421  462 

263  321  378  471  528 

254  310  365  457  511 

238  288  339  426  475 

247  301  354  445  499 

316  384  453  566  634 

254  305  357  443  494 

276  334  393  492  551 

247  301  354  445  499 

254  305  357  443  494 


Buncombe 

A 1 amance 

Cabarrus.  Gaston,  Lincoln.  Mecklenburg.  Rowan.  Union 

Cumber 1 and 

Davidson.  Davie.  Forsyth.  Guilford.  Randolph.  Stokes 

Vadkin 

Alexander,  Burke.  Catawba 

Onslow 

Durham.  Franklin.  Orange.  Wake 

New  Hanover 


NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Anson 240  288  336  422  471 

Avery 247  298  350  437  479 

Bertie 263  321  378  471  528 

Brunswick 239  291  342  429  480 

Camden 254  305  357  443  494 

Caswell 239  290  341  428  479 

Cherokee 205  250  296  371  416 

Clay 205  250  296  371  416 

Columbus 249  303  358  447  501 

Curr  1  tuck 290  348  399  496  547 

Duplin 224  271  319  397  447 


Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15X  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4Bft  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  051089 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 


NORTH 


CAROLINA      contlnuad 
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NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


Edg«comb« 247  301  354  445  499 

Graham 205  250  29«  371  416 

QrMn* 231  280  329  413  462 

Hapnatt 231  280  329  413  462 

Handaraon 259  317  373  466  522 

Hoka 224  271  319  397  447 

Iradall 239  369  430  496  55S 

Johnaton 244  297  350  437  492 

Laa 279  344  398  498  5S8 

Mcdowall 250  304  358  448  SOI 

Madlaon 259  317  373  466  522 

Mitchall 247  298  350  437  480 

Moora 240  288  336  422  471 

NoPthampton 247  301  354  445  499 

Paaquotank 254  305  357  443  494 

Parqulmana 254  305  357  443  494 

Pitt 263  321  378  471  528 

Richmond 240  288  336  422  471 

Rockingham 239  290  341  428  479 

San^aon 231  280  329  413  462 

Stanly 236  287  338  424  473 

Swain 205  250  296  371  416 

Tyrrall 254  305  357  443  494 

Warran 229  278  326  409  458 

Watauga 339  409  479  599  658 

Wllkas 285  342  402  503  551 

vancay 265  320  376  469  516 

NORTH    DAKOTA 

METROPOLITAN  STATISTICAL  AREAS 


Gatas 254  305   357   443   494 

Oranvllla 229  278  326  409  458 

Halifax 247  301   354   445   499 

Haywood 239  291 

Haptford 263  321 

Hyda 254  305 

Jackson 247  301 

Jonas 247  301 

Lanolr 247  301 

Macon 259  316 

Maptin 263  321 

Montgomary 240  288 

Nash 253  309 

Pamlico 247  301 

Pandar 218  265 

Parson 229  278 

Polk 250  304 

Robason 213  278 

Rutherford 250  304 

Scotland 213  258 

Surry 226  274 

Transylvania 259  317 

Vanea 229  278 

Washington 254  305 

Wayna 231  280 

Wilson 253  309  364  456  510 


EFF  1  BR  2  BR  3  BR  4  BR  Count  las  of  MSA/PMSA  within  STATE 


343 

430 

482 

378 

471 

528 

357 

443 

494 

354 

445 

497 

354 

445 

499 

354 

445 

499 

373 

466 

523 

378 

471 

528 

336 

422 

471 

364 

456 

510 

354 

445 

499 

361 

450 

505 

326 

409 

458 

358 

448 

501 

308 

381 

427 

358 

448 

501 

305 

381 

427 

322 

403 

452 

373 

466 

522 

326 

409 

458 

357 

443 

494 

329 
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462 
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Bismarck,  NO  MSA 304  370  435  544  611  Bur lalgh.  Morton 

Fargo-Moorhaad.  NO-MN  MSA 304  370  434  545  611   Cass 

Grand  Forks.  NO  MSA 289   351   415  517  580  Grand  Fopks 
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Not*:  Tha  FMRS  for  unit  sizas  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedpoom.   For  example, 
the  FMR  foP  a  5  BR  unit  la  1.15  times  the  4BR  FMR,  and  the  FMR  fop  a  6  BR  unit  is  1.30  times  the  4  BR  FMR.  051089 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
NORTH   DAKOTA  continued 
NONMETROPOLITAN  COUNTIES    EFF  1  BR  3  BR  3  BR  4  BR 


Adawa 2S6  313  369  462  S16 

Sanson 264  320  377  471  S30 

Bottlnaau 256  313  369  462  516 

Burko 256  313  369  462  516 

Olckay 264  320  377  471  530 

Dunn 256  313  369  462  516 

tmrnon* 232  281  332  417  465 

Qoldan  Vallay 256  313  369  462  516 

Qrlgga 264  320  377  471  530 

Kiddar 232  281  332  417  465 

Logan 264  320  377  471  530 

Mclntoih 264  320  377  471  530 

Mclaan 232  281  332  417  465 

Mountrail.. 256  313  369  462  516 

01  Ivor 232  281  332  417  465 

Plarea 256  313  369  462  516 

RanaoM 239  290  343  428  479 

Richland 239  290  343  428  479 

Sargant 239  290  343  428  479 

Sioux 232  281  332  417  465 

Stark 256  313  369  462  516 

Stutanan 264  320  377  471  530 

Train 239  290  343  428  479 

Ward 256  313  369  462  516 

Win  lams 256  313  369  462  516 

OHIO 

METROPOLITAN  STATISTICAL  AREAS 
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NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Barnat 264 

Binings 256 

Bowman 256 

Cavallar 264 

Olvtda 256 

Eddy 264 

Foatar 264 

Grant 232 

Hattlngar 256 

La  Mooro 264 

Mchanry 256 

Mckanzia 256 

Marcar 232 

Nalson 264 

Pomblna 264 

Ramsey 264 

Ranvina 256 

Rolatto 264 

Sheridan 232 

Slope 256 

Steele 239 

Towner 264 

Walsh 264 

Wells 264 


320 

377 

471 

530 

313 

369 

462 

516 

313 

369 

462 

516 

320 

377 

471 

530 

313 

369 

462 

516 

320 

377 

471 

530 

320 

377 

471 

530 

281 

332 

417 

465 

313 

369 

462 

516 

320 

377 

471 

530 

313 

369 

462 

516 

313 

369 

462 

516 

281 

332 

417 

465 

320 

377 

471 

530 

320 

377 

471 

530 

320 

377 

471 

530 

313 

369 
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320 

377 

471 

530 

281 

332 

417 

465 

313 

369 
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516 

290 

343 

428 

479 

320 
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EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Akron.  OH  PMSA 299  363  428  536  600  Portage.  Summit 

Canton,  OH  MSA 264  320  377  471  530  Carron  .  Stark 

Cincinnati.  OH-KV-IN  PMSA 309  376  442  552  619  Clermont.  Hamilton.  Warren 

Cleveland.  OH  PMSA 283  345  406  509  571  Cuyahoga.  Geauga.  Lake.  Medina 

Columbus.  OH  MSA 301  361  429  536  603  Delaware.  Fairfield.  Franklin.  Licking.  Madison.  Pickaway 

Union 

Dayton-Sprlngf laid.  OH  MSA 278  340  395  497  552  Clark.  Greene.  Miami,  Montgomery 

Hamllton-Mlddletown.  OH  PMSA 313  382  449  562  629  Butler 

Huntington-Ashland.  WV-KY-OH  MSA 292  354  418  523  588  Lawrence 

Lima.  OH  MSA 279  340  399  501  562  Allen.  Auglaize 

Loraln-Elyrla.  OH  PMSA 293  358  422  528  591  Lorain 

Mansfield.  OH  MSA 252  309  361  454  507  Richland 

Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  051089 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
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OHIO  continued 
METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR  Count  1*8  of  MSA/PMSA  within  STATE 


Park*rsburg-Mar1«tta.  W -OH  MSA 275 

St«ubwivin«-W*lPton.  OH-WV  MSA > 282 

Toledo.  OH  MSA 320 

Wheal  Ing.  WV-OH  MSA 275 

Voun0«town>Warr«n.  OH  MSA 279 

NONMETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 


Adans 

A«ht«bu1«. 

Brown 

CI Inton. . . 
Coshocton. 


Dark* . . . . 

Eria 

Qallla. .. 
Hancock . . 
Harrison. 


Highland. 

HoiMas 

Jackson. . 
Logan. . . . 
Maigs 


Monro* . . . 
Morrow. . . 

Nobia 

Paulding. 
Pika 


Putnam 

Sandusky. . . 

Sanaca 

Tuscarawas . 
Vinton 


Win  lams. 


2B0  302  3S3  439  49B 

29B  3SS  423  530  992 

2BO  302  353  439  495 

254  311  365  458  511 

228  278  328  407  458 


254 

311 

365 

458 

511 

288 

350 

413 

515 

578 

275 

334 

393 

494 

552 

271 

328 

387 

483 

543 

253 

309 

363 

456 

509 

250 

302 

353 

439 

495 

268 

326 

384 

480 

538 

246 

300 

352 

439 

495 

271 

328 

387 

483 

543 

243 

295 

348 

434 

488 

273 

332 

390 

490 

547 

246 

300 

352 

439 

498 

273 

332 

390 

490 

547 

285 

346 

407 

509 

572 

246 

300 

352 

439 

495 

275  334  393  494  552 

288  3SO  413  515  578 

253  309  363  456  509 

268  326  384  480  538 

275  334  393  494  552 

285  346  407  509  572 


334  393  494  552  Washington 

344  402  605  568  Jaffarson 

390  460  575  644  Fulton.  Lucas.  Wood 

334  394  493  552  Balmont 

340  399  501   562  Mahoning.  Trumbull 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Ashland 276  337  395  496  554 

Athens 262  322  380  473  531 

Champaign 267  324  383  478  536 

Columbiana 262  317  375  468  525 

Crawford 253  309  363  456  509 

Def  lance 285  346  407  509  572 

Fayette 254  311  365  458  511 

Guernsey 270  327  386  482  54 1 

Hardin 271  328  387  483  543 

, 285  346  407  509  572 

Hocking 243  295  348  434  488 

Huron 253  309  363  456  509 

Knox 246  300  352  439  495 

Marlon 246  300  352  439  495 

Mercer 254  311  365  458  511 

Morgan 273  332  390  490  547 

Musk  ingum 254  309  363  456  509 

Ottawa 288  350  413  515  578 

Perry 243  295  348  434  488 

Preble 277  338  396  498  556 

Ross 254  311  365  458  511 

Scioto 246  300  352  439  495 

Shelby 254  311  365  458  511 

Van  Wert 275  334  393  494  552 

Wayne 276  337  395  496  554 

Wyandot 253  309  363  456  509 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example, 
the  FMR  for  a  5  BR  unit  is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR.  051089 
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to 

SB 

cn 


Enid.  OK  MSA 

Fort  Swith.  AR-OK  MSA. 

Lawton.  OK  MSA 

OklahoiM  City.  OK  MSA. 


Tul««.  OK  MSA 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


EFF  1  BR  2  BR  3  BR  4  BR  Count  1«8  of  MSA/PMSA  wUhin  STATE 

302   369   434   543   608  Garflald 

251   306  361   452  506  Sequoyah 

260  317   374  467  523  Cowancha  „.  ,  ^ 

329  395  465  570  642  Canadian,  Cleveland.  Logan.  Mcclain,  Oklahoma 

Pottawatomie 

330  401   472  590  661  Creek.  Osage.  Rogers.  Tulsa.  Wagoner 


Adair 203 

Atoka "8 

Beckham 225 

Bryan 214 

Carter 214 


Choctaw. . 

Coal 

Craig. . . . 
Delaware. 
Etlls 


178 
178 
258 
201 
230 


Grady 213 

Greer 225 

Harper 230 

Hughes 207 

Jefferson 213 


Kay 

Kiowa 

Le  Flore. 

Love 

Mcintosh. 


Marshal  1 . 

Murray 

Noble 

Okfuskee. 
Ottawa. . . 


267 
225 
178 
214 
207 

214 
214 
267 
207 
258 


Payne 255 

Pontotoc 214 

Roger  Mills 225 

Stephens 213 

Tillman 213 


249  291  363  404 

217  256  320  358 

273  322  403  452 

260  306  384  430 

260  306  384  430 

217  256  320  358 

217  256  320  358 

315  370  463  519 

246  288  360  404 

281  331  412  464 

259  304  382  428 

273  322  403  452 

281  331  412  464 

252  296  371  415 

259  304  382  428 

324  382  477  535 

273  322  403  452 

217  256  320  358 

260  306  384  430 
252  296  371  415 

260  306  384  430 

260  306  384  430 

324  382  477  535 

2S2  296  371  415 

315  370  463  519 

309  364  456  511 

260  306  384  430 

273  322  403  452 

259  304  382  428 

259  304  382  428 


Washita.. 
Woodward. 


225 
230 


273 
281 


322 
331 


403 
412 


452 
464 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Alfalfa.. 
Beaver . . . 
Blaine... 

Caddo 

Cherokee. 


230 

281 

331 

412 

464 

230 

281 

331 

412 

464 

230 

281 

331 

412 

464 

Cimarron 
Cotton. . 
Custer . . 
Dewey 


213  259  304  382  428 

203  249  291  363  404 

230  281  331  412  464 

213  259  304  382  428 

225  273  322  403  452 

230  281  331  412  464 

Garvin!!!!!! 214  260  306  384  430 

Grant  267  324  382  477  535 

Harmon 225  273  322  403  452 

Haskell 178  217  256  320  358 

Jackson 225  273  322  403  452 

Johnston 214  260  306  384  430 

Kingfisher 267  324  382  477  535 

Latimer    178  217  256  320  358 

Lincoln 255  309  364  456  511 

Mccurtain 226  276  325  405  454 

Major 230  281  331  412  464 

Mayas     268  325  384  479  537 

Muskogee 207  252  296  371  415 

Nowata! 258  315  370  463  519 

Okmulgee 207  252  296  371  415 

Pawnee  255  309  364  456  511 


Pittsburg 

Pushmataha 

Seminole 

Texas 230  281 

Washington 258  315 


178 

217 

178 

217 

212 

258 

256  320  358 

256  320  358 

304  377  419 

331  412  464 

370  463  519 


Woods. 


230   281   331   412   464 


I 

m 
S. 

9 


< 

z 

o 


03 


03 
CD 


o 
•o 

o 

CB 

n 
o. 

?0 

c, 

(0 
OB 


Note:  The  FMRS  for  unit  sizes 
the  FMR  for  a  5  BR  unit 


larger  than  4  BRs  are  calculated  by  adding  15X  to  the  4  bR  FMR  '«;"  "^h  sxtr.  bjjdroom.   For  •x-'JP^J- 
is  1T15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  05i083 
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METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Eug«n«-Spr1ngf  laid,  OR  MSA 375  457 

M«df ord.  OR  MSA 373  453 

Portland.  OR  PMSA 331  403 

Salam,  OR  MSA 350  428 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 

Bakar 342  415  489  612  685 

Clatsop 332  405  476  594  666 

Coos 357  434  511  639  716 

Curry 357  434  511  639  716 

Douglas 357  434  511  639  716 

Grant 342  415  489  612  685 

Hood  R  War 362  440  518  649  725 

Oosaphlna 357  434  511  639  716 

Laka 326  397  468  585  655 

Linn 348  423  500  624  698 

MorroM 342  415  489  612  685 

Tillamook 332  405  476  594  666 

Union 342  415  489  612  685 

Wasco 362  440  518  649  725 


538  673  753  Lana 

534  667  748  Jackson 

474  592  664  Clackamas,  Multnomah,  Washington,  Yamhill 

503  628  704  Marlon,  Polk 


NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


Banton 348  423 

Columbia 332  405 

Crook 362  440 

Daschutas 362  440 

Gilliam 342  415 

Harney 326  397   468   585   655 

Jefferson 362  440  518  649  725 

Klamath 326  397   468   585   655 

Lincoln 332  405   476   594   666 

Mai  heur 326  397   468   585   655 

Sherman 362  440  518  649   725 

Umatilla 342  415   489   612   685 

Wallowa 342  415   489   612   685 

Wheeler 342  415   489   612   685 


500  624  698 

476  594  666 

518  649  725 

518  649  725 

489  612  685 


PENNSYLVANIA 
METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR   Counties  of  MSA/PMSA  within  STATE 


Al lentown-Bethlehem,  PA-NJ  MSA 332 

Altoona.  PA  MSA 295 

Beciver  County.  PA  PMSA 262 

Erie,  PA  MSA 339 

Harrlsburg-Lebanon-Carl Isle,  PA  MSA 352 

Johnstown.  PA  MSA 286 

Lancaster .  PA  MSA 355 

Philadelphia,  PA -NJ  PMSA 388 

Pittsburgh,  PA  PMSA 276 

Reading,  PA  MSA '. 332 

Scranton--W1lkas-Barre,  PA  MSA 269 

Sharon.  PA  MSA 314 

State  Col  lege,  PA  MSA 379 

Winiamsport.  PA  MSA 286 

York.  PA  MSA 319 


403 

472 

594 

662 

358 

422 

527 

591 

318 

375 

468 

525 

413 

485 

608 

681 

422 

499 

623 

697 

349 

410 

512 

575 

432 

507 

636 

712 

471 

555 

693 

777 

335 

395 

493 

553 

404 

475 

594 

666 

332 

387 

477 

541 

381 

451 

564 

632 

461 

544 

679 

761 

349 

410 

512 

575 

389 

457 

572 

641 

Carbon,  Lehigh.  Northampton 

Blair 

Beaver 

Erie 

Cumberland.  Dauphin.  Lebanon.  Perry 

Cambria,  Somerset 

Lancaster 

Bucks,  Chester.  Delaware.  Montgomery.  Philadelphia 

Alleghany,  Fayette,  Washington,  Westmoreland 

Berks 

Columbia.  Lackawanna,  Luzerne,  Monroe,  Wyoming 

Mercer 

Centre 

Lycoming 

Adams ,  York 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15X  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example, 
the  FMR  for  a  5  BR  unit  is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR.  051089 
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NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


Armitrong 330 

Bradford 273 

Canwron 277 

Ciaarflald 283 

Crawford 281 

Foraat 270 

Fulton 266 

Huntingdon 266 

Oaf  farion 283 

Lawranca 281 

Mlffim 274 

Northuirt>ar1and 295 

Pottar 277 

Snydar 274 

Suaquahanna 273 

Union 317 

Warran 281 

RHODE    ISLAND 

METROPOLITAN  STATISTICAL  AREAS 

Fall  Rivar.  MA-RI  PMSA 383   4S7   549 

Naw  London-Norwich.  CT-RI  MSA 424  516  606 

Pawtuckat-Woonaockat-Attlaboro,  RI -MA  PMSA 372  450  530 

Provldanca.  RI  PMSA 405  492  579 


400 

472 

590 

661 

333 

392 

490 

548 

337 

397 

497 

557 

344 

405 

506 

567 

339 

401 

502 

563 

330 

388 

484 

544 

324 

381 

477 

533 

324 

381 

477 

533 

344 

405 

506 

567 

339 

401 

502 

563 

334 

400 

493 

550 

344 

405 

506 

567 

337 

397 

497 

557 

334 

393 

493 

550 

333 

392 

490 

548 

372 

458 

569 

619 

339 

401 

502 

563 

Badford 266  324  381  477  533 

Butlar 328  399  469  588  657 

Clarion 270  330  388  484  544 

Clinton 277  335  394  493  550 

Elk 277  337  397  497  557 

Franklin 304  370  434  545  609 

Graana 283  344  405  506  567 

Indiana 330  400  472  590  661 

Juniata 274  334  393  493  550 

Mckaan 277  337  397  497  557 

Montour 283  344  405  506  567 

Pika 393  477  561  701  785 

Schuylkl  1 1 307  360  437  529  576 

Sullivan 273  333  392  490  548 

Tioga 273  333  392  490  548 

Vanango 270  330  388  484  544 

Wayna 335  407  479  598  671 

I 
EFF  1  BR  2  BR  3  BR  4  BR  Coiaponants  of  MSA/PMSA  within  STATE 

636  702  Newport  county  towns  of  Littia  Conpton.  Tiverton 
758  850  Washington  county  towns  of  Hopklnton,  Wastarly 
650  743  Provldanca  county  towns  of  Burrlllvina,  Central  Falls 
Cumbarland.  Lincoln,  North  Sitlthflatd.  Pawtuckat 
Smithfleld.  Woonsockat 
724  811  Bristol  county  towns  of  Barrlngton.  Bristol.  Warran 

Kant  county  towns  of  Coventry.  East  Greenwich.  Warwick 

West  Warwick 
Newport  county  towns  of  Jamestown 

Providence  county  towns  of  Cranston,  East  Providence 
Foster.  Glocester.  Johnston.  North  Providence 
Providence.  Scltuate 
Washington  county  towns  of  Exeter.  Narragansett 
North  Kingstown.  Richmond.  South  Kingstown 
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Note:  The  FMHS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example, 
the  FMR  for  a  S  BR  unit  is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  051089 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 

RHODE        ISLAND     continued 

NONMETROPOLITAN  COUNTIES  EPF  1  BR  2  BR  3  BR  4  BR  Towns  within  non  nwtropotltan  counties 

•<•"* 354   430   507   634   710   West  Greenwich 

****'P*»'"* 463  562  662  827   927   Middletown,  Newport.  Portsmouth 

Washington _.  354  430  507  634  710   Char lestown.  New  Shoreham 

SOUTHCAROLINA 
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METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Anderson.  SC  MSA 239 

Augusta.  QA-SC  MSA 277 

Charleston,  SC  MSA 295 

Charlotte-Gastonla-Rock  Hill.  NC-SC  MSA.... 294 

Columbia.  SC  MSA 298 

Florence.  SC  MSA 242 

Greenvllle-SpartantHJrg.  SC  MSA 260 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


290  340 

334  390 

360  424 

354  416 

364  429 

294  347 

317  374 


428  478  Anderson 

487  546  Aiken 

528  593  Berkeley.  Charleston.  Dorchester 

519  581  York 

536  599  Lexington.  Richland 

434  486  Florence 

467  524  Greenville.  Pickens.  Spartanburg 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Abbeville 

Bamberg 

Beaufort 

Cherokee 

Chesterfield. 


Colleton. . 

Dillon 

Fairfield. 
Greenwood . 
Horry 


Kershaw. . . 
Laurens. . . 
Mccormick. 
Marlboro. . 
Oconee. . . . 


Sa 1 uda . 
Union. . 


210 
218 
271 
210 
209 

271 
209 
205 
210 
253 

237 
210 
205 
209 
258 

205 
210 


255 
267 
330 
254 
253 

330 
253 
250 
255 
308 

287 
255 
250 
253 
316 

250 
254 


302 
314 
389 
300 
298 

389 
298 
295 
302 
363 

337 
302 
295 
298 
372 

295 
30O 


374 
393 
486 
376 
374 

486 
374 
369 
374 
454 

424 
374 
369 
374 
465 

369 

376 


415 
440 
545 
423 
420 

545 

420 
413 
415 
509 

474 
415 
413 
420 
521 

413 
423 


Allendale. 
Barnwel I . . 

Calhoun 

Chester. . . 
Clarendon. 


Oarl Ington. 
Edgefield. . 
Georgetown. 
Hampton. . . . 
Jasper 


Lancaster. . 

Lee 

Marlon 

Newberry . .  . 
Orangeburg. 


Sumter 

Willi amsburg . 


218 

267 

314 

393 

440 

218 

267 

314 

393 

440 

225 

274 

325 

397 

445 

210 

254 

300 

376 

423 

237 

287 

337 

424 

474 

209 

253 

298 

374 

420 

205 

250 

295 

369 

413 

253 

308 

363 

454 

509 

271 

330 

389 

486 

545 

271 

330 

389 

486 

545 

226 

277 

326 

403 

450 

237 

287 

337 

424 

474 

209 

253 

298 

374 

420 

205 

250 

295 

369 

413 

218 

267 

314 

393 

440 

237 

287 

337 

424 

474 

253 

3oa 

363 

454 

509 

a 

a. 
» 

s 


Note:  The  FMSS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


For  example. 
051089 
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METROPOLITAN  STATISTICAL  AREAS 
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I 


Dmnifi    Titw   ^D  M^A     .... 

.  .   277 

292 

NONMETROPOLITAN  COUNTIES 
Aurors    ••• •• 

EFF 

249 
226 
244 
246 
269 

246 
246 
226 
249 
221 

246 
269 
244 
226 
249 

269 
246 

226 
226 
214 

249 

214 
238 

226 
214 

226 
249 
238 
226 
326 

246 
246 

1  BR 

301 
274 
295 
299 
327 

299 
299 
274 
301 
265 

299 
327 
295 
274 
301 

327 
299 
274 
274 
261 

301 
261 
291 
274 
261 

274 
301 
291 
274 
274 

299 
299 

2  BR 

352 
323 
344 
352 
385 

352 
352 

323 
352 
316 

352 
385 
344 
323 
362 

385 
352 
323 

323 
306 

352 
306 
343 
323 
306 

323 
352 
343 
323 
323 

352 
352 

3  BR 

441 
405 
428 

441 
483 

441 
441 
405 
441 
392 

441 
483 
428 

405 
437 

483 

441 
406 
405 
384 

441 
384 
430 
405 
384 

405 
441 
430 
405 
405 

441 
441 

4  BR 
493 

Banrwtt 

453 

Brook  1 nas 

484 

Brule      

493 

Butt*   

540 

Ctiarlaa  MiK 

493 

Clav    

493 

Cof*9on   •....•••••••■■•• 

453 

493 

D«u«1 

435 

493 

Fal 1  Rlvsr 

540 

484 

Haakon  

453 

Hand   

487 

Harding 

540 

Hutchinson 

493 

j^Qkson  

453 

453 

Laka  

430 

L 1 nco In 

493 

Mccook 

430 

Marshal  1 

483 

Mai latta        

453 

Moody 

430 

Pottar 

453 

Sanborn 

493 

Spink 

482 

5y lly  

453 

Tr iDD 

453 

Union 

493 

Yankton 

493 

EFF  1  BR  2  BR  3  BR  4  BR   Countlaa  of  MSA/PMSA  within  STATE 

334  389  483  540  Pannlngton 
358   418   524   586   MInnahaha 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Beadla. . . . 
Bon  Hoiwiia. 

Brown 

Buffalo. . . 
Canpball . . 


Clark 

Codington. 

Cuatar 

Day 

Daway 


Edmunda. 
Faulk. . . 
Qragory. 
Hani  in. . 
Hanson. . 


Hughas 

Hyda 

Jarautd. . . 
Kingsbury. 
Lawranca . . 


Robarts. 
Shannon. 
Stanlay. 

Todd 

Turnar. . 


Walworth. 
Zlabach. . 


249 

301 

352 

437 

487 

246 

299 

352 

441 

493 

266 

322 

377 

472 

528 

226 

274 

323 

405 

453 

226 

274 

323 

405 

453 

221 

265 

316 

392 

435 

244 

295 

344 

428 

484 

269 

327 

385 

483 

840 

238 

291 

343 

430 

482 

226 

274 

323 

405 

453 

238 

291 

343 

430 

482 

238 

291 

343 

430 

482 

226 

274 

323 

408 

453 

221 

265 

316 

392 

435 

249 

301 

352 

441 

493 

295 

361 

422 

528 

590 

226 

274 

323 

408 

453 

249 

301 

352 

441 

493 

214 

261 

306 

384 

430 

275 

327 

385 

483 

540 

LyiMh 226  274  323  405  453 

Mcpharson 238  291  343  430  482 

Maada 277  334  389  483  540 

Minar 214  261  306  384  430 

Parkins 226  274  323  405  453 


238  291  343  430  482 

226  274  323  405  453 

295  361  422  528  590 

226  274  323  405  453 

249  301  352  441  493 

226  274  323  405  453 

226  274  323  405  453 
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Not*-  Tha  FMRS  for  unit  sizas  largar  than  4  BRs  ara  calculatad  by  adding  15%  to  tha  4  BR  FMR  for  aach  axtra  badroow.   For  example, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  051089 
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EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Chattanooga,  TN-GA  MSA 295  359  422  528  593  Hamilton.  Marlon.  Saquatchia 

Clarkavnia-Hopklnsvllla.  TN-KY  MSA 273  343  430  522  580  Montflowary 


Oackaon.  TN  MSA 268 

Johnson  City-KI ngspopt -Bristol.  TN-VA  MSA 247   300 

Knoxvllla.  TN  MSA 272   332 

Mamphls.  TN-AR-MS  MSA 291 

Nashvllla.  TN  MSA 323 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


322  382  476  537  Madison 

353  442  496  Carter.  Hawkins,  Sullivan.  Unicoi.  Washington 
389  487  546  Andarson,  Blount,  Grainger.  Jefferson.  Knox,  Sevier 
Union 
352  414   516  577  Shelby.  Tipton 

394  464  579  650  Cheatham.  Davidson.  Dickson,  Robertson,  Rutherford 
Sumner.  Williamson,  Wilson 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Bedford. . . 
Bledsoe. . . 
Campbel 1 . . 
Carrol  1 . . . 
Claiborne. 


Cocke . . . . 
Crockett. 
Decatur. . 

Oyer 

Fentress. 


232  292  332  413  464 

242  295  347  434  486 

197  240  285  354  394 

218  265  313  392  438 

197  240  285  354  394 

220  268  314  394  441 


Benton. . 
Bradley. 
Cannon. . 
Chester. 
Clay 


Gibson. . . 
Greene . . . 
Hamblen. . 
Hardeman. 
Haywood. . 


Henry . . . . 
Houston. . 
Jackson. . 

Lake 

Lawrence . 


Lincoln. 
Mcminn. . 
Macon. . . 
Maury. . . 
Monroe. . 


223 

270 

317 

398 

446 

238 

291 

342 

428 

479 

223 

270 

317 

398 

446 

218 

268 

316 

394 

442 

223 

270 

317 

398 

446 

216 

263 

308 

386 

434 

229 

278 

329 

410 

460 

238 

291 

342 

428 

479 

228 

286 

327 

409 

458 

218 

265 

313 

392 

438 

201 

244 

288 

360 

403 

189 

233 

276 

345 

383 

223 

270 

317 

398 

446 

232 

292 

332 

413 

464 

262 

316 

372 

466 

520 

242 

295 

347 

434 

486 

218 

268 

316 

394 

442 

232 

292 

332 

413 

464 

232 

286 

334 

418 

468 

Coffee 

Cumberland. 

De  Kalb 

Fayette 

Franki In. . . 


218  265  313  392  438 

242  295  347  434  486 

218  268  316  394  442 

238  291  342  428  479 

189  233  276  345  383 

232  292  332  413  464 

218  268  316  394  442 

218  268  316  394  442 

228  278  327  409  458 

262  316  372  466  520 


Giles 

Grundy . 

Hancock . . . 

Hardin 

Henderson. 


Hickman. . . . 
Humphreys . . 
Johnson. . . . 
Lauderdale. 
Lewis 


Loudon. . . 
Mcnairy. . 
Marshall . 

Meigs 

Moore 


232 

292 

332 

413 

464 

242 

295 

347 

434 

486 

216 

263 

308 

386 

434 

238 

291 

342 

428 

479 

238 

291 

342 

428 

479 

232 

292 

332 

413 

464 

201 

244 

288 

360 

403 

210 

256 

301 

377 

422 

228 

286 

327 

409 

458 

230 

280 

331 

413 

464 

232 

286 

334 

418 

468 

238 

291 

342 

428 

479 

232 

292 

332 

413 

464 

242 

295 

347 

434 

486 

232 

292 

332 

413 

464 

Morgan. . 
Overton. 
Pickett. 
Putnam. . 
Roane. . . 


197  240  285  354  394 

218  268  316  394  442 

218  268  316  394  442 

225  273  321  403  450 

232  286  334  418  468 


^ 


Ob 1 on . 
Perry. 
Polk. . 
Rhea. . 
Scott. 


226  278  317  401  446 

230  280  331  413  464 

242  295  347  434  486 

242  295  347  434  486 

197  240  285  354  394 


Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom, 
the  FMR  for  a  5  BR  unit  is  1.1S  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR. 


For  example. 
051089 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 

TENNESSEE     contlnuad 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  «  BR 

Smith aid  268   316   394   442 

Tro<j«da1« 218  268   316   394   442 

Warren 225  273   321   403  450 

WMKIsy 218  265   313  392  438 
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I 


NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Stewart 201   244   288  360   403 

Van  Buren 225  273  321  403  450 

Wayne 230   280   331  413   464 

White 225  273  321  403  450 


TEXAS  I-  "" 

METROPOLITAN  STATISTICAL  AREAS  EFF  1  BR  2  BR  3  BR  4  BR  Counties  Of  MSA/PMSA  within  STATE 

Abilene.  TX  MSA 294  359  422  528  593  Taylor 

Amarino  TX  MSA   272  330  389  485  544  Potter,  Randall 

Austin  TX  MSA             348  418  493  616  690  Hays.  Travis.  Williamson 

Be«usK>nt-Port  Arthur.  TX  MSA 313  379  447  559  626  Hardin.  Jefferson.  Orange 

Brazoria.  TX  PMS A 302  367  432  541  605  Brazoria 

Brownevllle-Harllngen.  TX  MSA 277  336  395  495  555  Cameron 

Bryan-College  Station,  TX  MSA 367  447  524  656  736  Brazos 

Corpus  Christ  1.  TX  MSA 320  388  457  572  641  Nueces.  San  Patricio 

Dallas.  TX  PMSA 368  448  527  658  737  Collin.  Dallas.  Denton.  Ellis.  Kaufman,  Rockwall 

El  Paso.  TX  m%A.  ........ 274  331  390  487  547  El  Paso 

Fort  Worth-Arlington.  TX  PMSA 325  394  464  580  650  Johnson.  Parker,  Tarrant 

Galveston-Texas  City.  TX  PMSA 282  343  404  505  566  Galveston 

Houston.  TX  PMSA 270  327  385  482  540  Fort  Bend.  Harris.  Liberty,  Montgomery.  Waller 

Kllleen-Temple.  TX  MSA 270  327  385  481  540  Bell.  Coryell 

Laredo.  TX  MSA 254  310  364  456  512  Webb 

Longvlew-Marshall.  TX  MSA 308  374  440  549  616  Gregg.  Harrison 

Lubbock,  TX  MSA 229  287  376  477  526  Lubbock 

Mc  Allen-Edlnburg-Mlsslon,  TX  MSA 276  335  393  493  553  Hidalgo 

Midland.  TX  MSA 353  430  506  634  709  Midland 

Odessa.  TX  MSA 351  428  503  629  704  Ector                    / 

San  Angel o.  TX  MSA 296  361  425  532  597  Tom  Green 

San  Antonio.  TX  MSA 329  399  470  588  658  Bexar.  Comal.  Guadalupe 

Sherman-Oenlson,  TX  MSA 271  328  387  483  542  Grayson 

Texarkana,  TX-Texarkana,  AR  MSA 249  302  357  447  500  Bowie 

Tyler.  TX  MSA 312  378  446  557  624  Smith 

Victoria,  TX  MSA 380  461  543  681  762  Victoria 

Waco,  TX  MSA 257  308  362  450  501  Mclennan 

Wichita  Falls,  TX  MSA 280  340  402  501  562  Wichita 
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Note-  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  t>edroon.   For  example, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  051089 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
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NONMETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Anctorsan 236  286  337  421  473 

Angvllna 275  332  392  491  549 

Archar 226  276  324  406  454 

Atascosa 242  294  348  436  486 

Ballay 228  279  329  408  -455 

Bastrop 240  291  343  431  482 

B«« 260  318  374  466  523 

Bordan 221  272  319  398  447 

Brawatar 202  245  287  360  405 

Brooks..: 260  318  374  466  523 

Burlason 242  293  346  433  484 

Caldwall 240  291  343  431  482 

Callahan 234  284  333  417  469 

Carson 246  297  351  440  493 

Castro 246  297  351  440  493 

Charokao 236  286  337  421  473 

Clay 226  276  324  406  454 

Coka 211  257  302  379  423 

Collingsworth 246  297  351  440  493 

Comancha 234  284  333  417  469 

Cooka 259  316  372  464  521 

Crana 202  245  287  360  405 

Crosby 228  279  329  408  455 

DallaM 246  297  351  440  493 

Oaar  Smith 246  297  351  440  493 

Oa  Witt 254  310  364  456  512 

Olmmlt 218  268  315  392  440 

Duval 260  318  374  466  523 

Edwards 225  276  323  397  442 

Falls 207  252  295  372  415 

Fayatta 240  291  343  431  482 

Floyd 228  279  329  408  455 

Franklin 249  302  356  447  499 

Frio 242  294  348  436  486 

Garza 228  279  329  408  455 

Qlesscock 221  272  319  398  447 

Gonzales 254  310  364  456  512 

Grlmas 242  293  346  433  484 

Hall 246  297  351  440  493 

Hansford 246  297  351  440  493 


Andraws 202  245  287  360  405 

Aransas 260  318  374  466  523 

Armstrong 246  297  351  440  493 

Austin 279  338  398  499  559 

Bandara 242  294  348  436  486 

Baylor 226  276  324  406  454 

Blanco 221  272  319  398  448 

Bosqua 207  252  295  372  415 

Br  1  SCO* 246  297  351  440  493 

Brown 228  279  329  408  455 

Burnet 221  272  319  398  448 

Calhoun 254  310  364  456  512 

Camp 216  262  312  388  436 

Cass 249  302  356  447  499 

Chambers 288  350  412  516  577 

Childress 226  276  324  406  454 

Cochran 228  279  329  408  455 

Coleman 228  279  329  408  455 

Colorado 279  338  398  499  559 

Concho 211  257  302  379  423 

Cottle 226  276  324  406  454 

Crockett 211  257  302  379  423 

Culberson 202  245  287  360  405 

Dawson 221  272  319  398  447 

Delta 249  302  356  447  499 

Dickens 228  279  329  408  455 

Donley 246  297  351  440  493 

Eastland 234  284  333  417  469 

Erath 234  284  333  417  469 

Fannin 259  316  372  464  521 

Fisher 234  284  333  417  469 

Foard 226  276  324  406  454 

Freestone 207  252  295  372  415 

Gaines 202  245  287  360  405 

Gillespie 242  294  348  436  486 

Goliad 254  310  364  456  512 

Gray 246  297  35 1  440  493 

Hale.' 228  279  329  408  455 

Hamilton 221  272  319  398  448 

Hardeman 226  276  324  406  454 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  SRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR.  051089 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 

TEXAS     continued 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Hartley       246  297  351  440  493 

Hmm>^M^'^ 2*6  "7  351  440  493 

mi,         257  309  362  454  508 

Hood 279  338  398  499  559 

Houston!!".'.! 245  296  350  439  492 

Hud8P«th 202  245  287  360  405 

Hutchinson... 246  297  351  440  493 

Jack     226  276  324  406  454 

Jaaoir'     260  318  374  466  523 

dlmHo^ 248  299  354  445  497 

Jonas       234  284  333  417  469 

K«nd.ii! 242  294  348  436  486 

Kent 234  284  333  417  469 

Ktlrt>1« 211  257  302  379  423 

K4nn«y 225  276  323  397  442 

Knox         228  279  329  408  455 

Lan*) 228  279  329  408  455 

la  sail*     218  268  315  392  440 

Li.               240  291  343  431  482 

Llmiitoi^!! 207  252  295  372  415 

L1v«  Oak     260  318  374  466  523 

lovlna    202  245  287  360  405 

Mccfulloch 228  279  329  408  455 

Madison 250  302  357  447  500 

Martin 221  272  319  398  447 

Matagorda 279  338  398  499  559 

Madlna      242  294  348  436  486 

Mnam       240  291  343  431  482 

Mltch^ii 234  284  333  417  469 

Koora 246  297  351  440  493 

Motley  228  279  329  40«  455 

Navarro 207  252  295  372  415 

Nolan  234  284  333  417  469 

Oldham 246  297   351  440  493 

Panola 236  286  337  421  473 

Pacos 202  245   287   360  40S 

Prasldio 202  245  287  360  40S 

Raagan     2 1 1  257   302   379  423 

RadRlvar 249  302   356   447  499 

Rafuglo 260  318   374  466  523 

Nota:  Tha  FMRS  for  unit  a Iras  largar  than  4  BRs  ara 

tha  FMR  for  a  5  BR  unit  Is  1.15  timas  tha  4BR 
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NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR  ^ 

Haskall 234  284  333  417   469 

Handarson 236  286  337  421   473 

Hockley 228  279  329  408   455 

Hopkins 249  302  356  447   499 

Howard 221  272  319  398-447 

Hunt      259  316  372  464   521 

Irton'      211  257  302  379   423 

Jackson 254  310  364  456   512 

daff  OaviS 202  245  287  360   405 

Jim  walls 260  318  374  466   523 

Karnas       '99  242  285  357   399 

Kanady    260  318  374  466  523 

Karr         242  294  348  436   486 

King'     228  279  329  408   455 

Klabarg 260  318  374  466  523 

Lamar      249  302  356  447   499 

Lampasas 221  272  319  398   448 

Lauaca 254  310  364  456   512 

Laon        250  302  357  447   500 

Lipscomb 246  297  351  440   493 

Llano     221  272  319  398  448 

Lynn        228  279  329  408   455 

Mcmuiian 260  318  374  466  523 

Marlon    216  262  312  388  436 

Mason.! 211  257  302  379   423 

Mavarick 225  276  323  397  442 

Manard     211  257  302  379   423 

Mi  11  a          228  279  329  408   455 

MontagOe 226  276  324  406   454 

Morris 249  302  356  447   499 

Nacogdoches 275  332  392  491   549 

Nawton  260   318  374  466   523 

Ochlltrae 246   297  351  440  493 

Palo  Pinto 234   284  333  417   469 

Parmer 246   297  351  440  493 

poik        275   332  392  491   549 

Rains! 224   275  321  396  438 

R.al       225   276  323  397   442 

Reeves        202   245  287  360  405 

Roberts!!! 246   297  351  440   493 

calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom.   For  •«'«P'«. 
FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.           051089 
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SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
TEXAS  continued 
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NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Robertson 242 

Rusk 236 

San  Augustine 215 

San  Saba 228 

Scurry 234 

Shelby 215 

SoMervel  1 207 

Stephens 234 

Stonewall 234 

Swisher 246 

Terry 228 

T  <  tus 249 

Tyler 250 

Upton 221 

Val  Verde 225 

Walker 284 

Washington 250 

Wheeler 246 

Willacy 260 

Winkler 202 

Wood 216 

Voung 226 

Zavala 225 

UTAH 


293 

346 

433 

484 

286 

337 

421 

473 

262 

310 

388 

434 

279 

329 

408 

455 

284 

333 

417 

469 

262 

310 

388 

434 

282 

295 

372 

415 

284 

333 

417 

469 

284 

333 

417 

469 

297 

351 

440 

493 

279 

329 

408 

455 

302 

356 

447 

499 

302 

357 

447 

500 

272 

319 

398 

447 

276 

323 

397 

442 

346 

408 

511 

571 

302 

357 

447 

500 

297 

351 

440 

493 

318 

374 

466 

523 

245 

287 

360 

405 

262 

312 

388 

436 

276 

324 

406 

454 

276 

323 

397 

442 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Runnels 228 

Sabine 215 

San  Jacinto 275 

Schleicher 21 1 

Shackleford 234 

Sheriaan 246 

Starr 215 

Sterling 21 1 

Sutton 211 

Terrel  1 202 

Throckmorton 234 

Trinity 250 

Upshur 216 

Uvalde 225 

Van  Zandt 224 

Ward 202 

Wharton 279 

Wilbarger 226 

Wilson 199 

Wise 279 

Yoakun 228 

Zapata 215 


279 

329 

408 

455 

262 

310 

388 

434 

332 

392 

491 

549 

257 

302 

379 

423 

284 

333 

417 

469 

297 

351 

440 

493 

261 

309 

385 

432 

257 

302 

379 

423 

257 

302 

379 

423 

245 

287 

360 

405 

284 

333 

417 

469 

315 

371 

462 

519 

262 

312 

388 

436 

276 

323 

397 

442 

275 

321 

396 

438 

245 

287 

360 

405 

338 

398 

499 

559 

276 

324 

406 

454 

242 

285 

357 

399 

338 

398 

499 

559 

279 

329 

408 

455 

261 

309 

385 

432 

00 
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METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Provo-Orem.  UT  MSA 291   354  415  519  583  Utah 

Salt  Lake  CI ty-Ogden.  UT  MSA 335  402  475  593  666  Oav Is,  Salt  Lake.  Weber 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Beaver . . 
Cache. . . 
Daggett. 

Enery 

Grand. . . 


Juab 

Millard.. 

Piute 

San  Juan. 


318  387  456  569  637 

293  356  420  524  588 

363  441  518  649  727 

363  441  518  649  727 

363  441  518  649  727 

318  387  456  569  637 

318  387  456  569  637 

318  387  456  569  637 

363  441  518  649  727 


Box  Elder. 

Carbon 

Duchesne. . 
Garfield. . 
Iron 


293 

356 

420 

524 

588 

363 

441 

518 

649 

727 

363 

441 

518 

649 

727 

318 

387 

456 

569 

637 

318 

387 

456 

569 

637 

Kane 

Morgan. . 

Rich 

Sanpete. 


318  387  456  569  637 

363  441  518  649  727 

293  356  420  524  588 

318  387  456  569  637 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  »rm   calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


For  example, 
051089 
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SCHEDULE  B  -  FAIR  HIARKET  RENTS  FOR  EXISTING  HOUStNQ 
UTAH  continued 
NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 
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to 


NONMETROPOLITAN  COUNTIES 


Savlar. . 
Too«1«. . 
Wasatch. 
Wayna . . . 


318  387  456  569  637 

293  356  420  524  588 

363  441  918  649  727 

318  387  456  B69  637 


Summ It 

Uintah 

Washington. 


EFF  1  BR  2  BR  3  BR  4  BR 

363   441   518  649   727 

363   441   518  649   727 

348   418   493  615   692 


VERMONT 

METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR  Components  of  MSA/PMSA  within  STATE 


Burlington.  VT  MSA 424  516  606  758  850  Chlttandan  county  towns  of  Burlington.  Charlotte 

Colchester.  Essex,  Hinesburg.  Jericho,  Milton,  Richmond 
St.  George,  She1,burne.  South  Burl Ington,  Wllllston 
Winooskt 
Franklin  county  towns  of  Georgia 
Qrand  Isle  county  towns  of  Grand  Isle,  South  Hero 


NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR  Towns  within  non  metropolitan  counties 


Addison 

Bennington. 
Caledonia. . 
Chittenden. 
Essex 


340  412  486  606  680 

345  424  497  620  699 

290  351  413  517  580 

392  478  563  70S  790 

290  351  413  517  580 


Bolton,  Buels,  Huntington,  Underhlll.  Westford 


Franklin 323  392  462  577  646   Bakersfleld.  Berkshire,  Enosburg.  Fairfax,  Fairfield 


Grand  Isle. 
Lamoille. . . 

Orange 

Orleans. . . . 
Rutland 


Fletcher.  Franklin,  Highgate.  Montgomery.  Richford 
St.  Albans,  St.  Albans.  Sheldon,  Swanton 
Alburg.  Isle  La  Mottc.  North  Hero 


Washington. 

Windham 

Windsor.... 


VIRGINIA 

METROPOLITAN  STATISTICAL  AREAS 


290  351  413  517  580 

350  425  499  625  700 

345  420  494  618  692 

290  351  413  517  580 

376  456  536  670  751 

345  424  497  620  699 

363  442  519  649  728 

372  451  531  664  744 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Charlottesvl lie.  VA  MSA 342 

Oanvllle.  VA  MSA .' 262 

Johnson  City-Klngsport-Brlstol .  TN-VA  MSA 247 

Lynchburg,  VA  MSA 282 

Norfolk-Virginia  Beach-Newport  News.  VA  MSA 342 


417 

490 

613 

686 

318 

374 

468 

524 

300 

353 

442 

496 

350 

404 

493 

S6S 

414 

485 

608 

680 

Albemarle.  Fluvanna,  Greene,  Charlottesville 

Pittsylvania,  Danville 

Scott,  Washington,  Bristol 

Amherst.  Campbell,  Lynchburg 

Gloucester.  James  City.  Vork,  Chesapeake,  Hampton 

Newport  News  City.  Norfolk,  Poquoson,  Portsmouth,  Suffolk 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15*  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example, 
the  FMR  for  a  S  BR  unit  Is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  051089 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 


VIRGINIA  continued 
METROPOLITAN  STATISTICAL  AREAS 
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EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Virginia  Baach.  wmiamsburg  City 
Rlehiaond-Patarsbupg.  VA  MSA 313  376  439  551   617  Charlas  City.  Chaatarf laid.  Oinwiddia,  Goochland.  Hanovar 

Hanrlco.  Naw  Kant.  Powhatan.  Princa  Gaorga 

Colonial  Halghts.  Hopawal 1 .  Patarsburg.  Richmond 

Roanoka,  VA  MSA 27S  334  392  492  551  Botatourt.  Roanoka.  Roanoka.  Salaa 

Waahlngton,  DC -MO -VA  MSA : 486  591   695  869  973  Arlington.  Fairfax.  Loudoun.  Princa  William.  Stafford 

Alexandria.  Fairfax.  Falls  Church  City.  Manassas 

Manassas  Park  City 


s 


NONMETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 


NONMETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 


Accomack . . 
Aaal la. . . . 

Auguata 

Bedford. . . 
Brunswick. 


Buckingham. 

Carrol  I 

Clarke 

Culpeper. . . 
Dickenaon. . 


Fauquier. . . . 
Franki In. . . . 

Giles 

Greensville. 
Henry 


Isle  Of  Wight. 
King  George. . . 

Lancaster 

Louisa 

Madison 


Mecklenburg. 
Montgomery . . 
Northampton. 

Nottoway 

Page 


Prince  Edward. 
Rappahannock . . 

Rockbridge 

Russel I 

Smyth 


Spotsylvania. 


259  312  363  448  501 

227  275  323  406  455 

274  333  391  490  549 
236  287  339  423  474 
214  260  305  383  429 

227  275  323  406  455 

231  280  330  414  463 

275  334  392  492  551 
285  346  409  510  571 
244  284  336  420  470 

285  346  409  510  571 

236  287  339  423  474 

273  332  389  487  546 
214  260  305  383  429 
275  334  392  491  550 

221  270  313  391  429 

323  393  463  577  649 

248  303  358  447  501 

289  349  409  510  571 

289  349  409  510  571 

214  260  305  383  429 

333  404  474  596  665 

259  312  363  448  SOI 

227  275  323  406  4SS 

275  334  392  492  551 

227  275  323  406  455 

285  346  409  510  571 

274  333  391  490  549 
262  318  374  468  525 
231  280  330  414  463 

323  393  463  577  649 


Alleghany. . 
Appomattox. 

Bath 

Bland 

Buchanan. . . 


Carol Ine 

Charlotte.. 

Craig 

Cumberland. 
Essex 


Floyd 

Frederick. 
Grayson. . . 
Halifax... 
Highland. . 


King  And  Queen. 
King  William... 

Lee 

Lunenburg 

Mathews 


Middlesex 

Nelson 

Nor  t  humbar 1 and . 

Orange 

Patrick 


Pulaski 

Richmond. . . . 
Rockingham. . 
Shenandoah. . 
Southampton. 


Surry. 


274  333  391  490  549 

277  333  389  487  546 

274  333  391  490  549 
231  280  330  414  463 
262  318  374  468  525 

323  393  463  577  649 

227  275  323  406  455 

214  260  305  382  428 

227  275  323  406  455 

248  303  358  447  501 

273  332  389  487  546 

275  334  392  492  551 
231  280  330  414  463 
227  275  323  406  455 

274  333  391  490  549 

248  303  358  447  501 

248  303  358  447  501 

234  284  336  420  470 

227  275  323  406  455 

248  303  358  447  501 

248  303  358  447  501 

240  291  343  429  481 

248  303  358  447  501 

289  349  409  510  571 

236  287  339  423  474 

273  332  389  487  546 
248  303  358  447  501 

274  333  391  490  549 

275  334  392  492  SSI 
221  270  313  391  429 

221  270  313  391  429 
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Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  1SX  to  the  4  BR  FMR  for  each  extra  bedroom.   For  example, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR.  051089 


SCHEDULE  B 


FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 


VIRGINIA     continued 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Susaax 214  260  305  383  429 

Warren 278  334  392  492  551 

Wls« 264  319  376  470  827 

Bedford 236  287  339  423  474 

Citfton  Forg«  City 274  333  391  490  549 

EnpOPla 214  260  305  383  429 

rr«d«r1ck«tjura 323  393  463  577  649 

Harrisonburg  City 274  333  391  490  649 

Martlnavllla  City 275  334  392  491  550 

Radford 333  404  474  596  665 

Staunton 274  333  391  490  549 

Wtnchastar 275  334  392  492  551 

WASHINQTON 

METROPOLITAN  STATISTICAL  AREAS 
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NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Tazawan 262  318  374  468  525 

Wattnoraland 248  303  358  447  501 

Wytha 250  304  353  437  488 

Buana  Vista 274  333  391  490  549 

Covington 274  333  391  490  549 

Franklin 214  260  305  383  429 

Oalax 231  280  330  414  463 

Lexington 274  333  391  490  549 

Norton 263  318  375  469  526 

South  Boston  City 227  275  323  406  455 

Waynasboro 274  333  391  490  549 

I  - 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Bel  1 1ngham.  WA  MSA 353 

BreiMrton.  WA  MSA 356 

Olympla.  WA  MSA 369 

Richland-Kennewlck-Pasco.  WA  MSA 223 

Seattle.  WA  PMSA 351 

Spokane,  WA  MSA 311 

Tacoma.  WA  PMSA 303 

Vancouver.  WA  PMSA 273 

Vaklna.  WA  MSA 324 

NONMETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 


432 

507 

434 

509 

447 

527 

270 

319 

427 

499 

369 

435 

368 

432 

332 

435 

393 

463 

648  713  Whatcom 

636  715  Kitsap 

659  739  Thurston 

399  446  Benton.  Franklin 

645  711  King,  Snohomish 

556  615  Spokane 

563  629  Pierce 

574  637  Clark 

580  650  Yakima 

NONMETROPOLITAN  COUNTIES   EFF  1  BR  2  BR  3  BR  4  BR 


Adams . . . . 
Chelan. . . 
Columbia. 
Douglas. . 
Garfield. 


Grays  Harbor. 
Oefferson. . . . 

Klickitat 

Lincoln 

Okanogan 


Pend  Oreille. 

Skagit 

Stevens 


264  321  3''C  472  529 

319  386  457  869  639 

342  414  489  611  685 

319  386  457  569  639 
342  414  489  611  685 

344  417  492  615  690 

344  417  492  615  690 

320  388  457  572  643 
264  321  376  472  529 
291  352  416  622  584 

264  321  376  472  529 

350  428  502  628  703 

264  321  376  472  529 


Asotin.. 
Clallam. 
Cowlitz. 
Ferry, . . 
Grant , . . 


Island... 
Kittitas, 

Lewis 

Mason. 

Pacific, 


San  Juan. , 
Skamania. . 
Wahkiakum. 


342  414  489  611  685 

344  417  492  615  690 

248  301  354  442  496 

264  321  376  472  529 

264  321  376  472  529 

350  428  502  628  703 

291  352  416  522  584 

320  388  457  572  643 

344  417  492  615  690 

344  417  492  615  690 

350  428  502  628  703 

320  388  457  572  643 

320  388  457  572  643 


I 

9 

s 


Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  Bft  FMR  for  eaeh  extra  bedroom. 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


For  example. 
051089 
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SCHEDULE  B  •  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 
WASHINGTON  continued 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 
Walla  Walla 343  414  489  611  685 
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NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 
Whitman 342  414  489  611   685 


WEST    VIRGINIA 
METROPOLITAN  STATISTICAL  AREAS 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


Charleston.  WV  MSA 354 

Cunbarland,  MO-WV  MSA 268 

Huntington-Ashland.  WV-KY-OH  MSA 292 

Parkarsburs-Marletta.  WV-OH  MSA 275 


430  507  634  710  Kanawha,  Putnam 

319  373  461  515  Mineral 

354  418  523  588  Cabell.  Wayne 

334  393  494  552  Wood 


Steubenvllle-Welrton.  OH-WV  MSA 282  344  402  505  568  Brooke.  Hancock 


Wheel ing.  WV-OH  MSA 

NONMETROPOLITAN  COUNTIES 


Barbour . . . 

Boone 

Calhoun. . . 
Doddr 1 dge . 
Gilmer 


Greenbr 1 er . 

Hardy 

Jackson. . . . 

Lewis 

Logan 


Mar  1 on 

Mercer 

Monongal la. 

Morgan 

Pendleton. . 


Pocahontas. 

Raleigh 

Ritchie 

Summers. . . . 
Tucker 


Upshur. . 
Wetzel . . 
Wyoming. 


275 

334 

EFF 

1  BR 

2  BR 

3  BR 

4  BR 

254 

308 

364 

456 

509 

253 

306 

362 

452 

506 

294 

344 

399 

519 

672 

247 

302 

357 

445 

499 

271 

325 

394 

488 

538 

233 

283 

334 

417 

468 

243 

297 

349 

437 

490 

294 

344 

399 

519 

572 

254 

308 

364 

456 

509 

244 

297 

349 

437 

490 

300 

365 

429 

538 

601 

239 

292 

344 

430 

482 

300 

365 

429 

538 

601 

243 

297 

349 

437 

490 

243 

297 

349 

437 

490 

233 

283 

334 

417 

468 

244 

294 

339 

423 

475 

215 

261 

306 

382 

429 

244 

294 

344 

430 

482 

254 

308 

364 

456 

509 

- 

254 

308 

364 

456 

509 

257 

312 

368 

460 

515 

244 

294 

339 

423 

475 

394  493  552  Marshall.  Ohio 
NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


Berkeley. 
Braxton. . 

Clay 

Fayette. . 
Grant. . . . 


Hampsh I  re . 
Harrison. . 
vJefferson. 
Lincoln. . . 
Mcdowel I . . 


Mason 

Mingo 

Monroe . . . . 
Nicholas. . 
Pleasants. 


Preston. . 
Randolph. 
Roane. . . . 
Taylor. . . 
Tyler. .. . 


Webster. 
Wirt 


243 

297 

349 

437 

490 

223 

271 

318 

399 

447 

253 

306 

362 

452 

506 

233 

283 

334 

417 

468 

243 

297 

349 

437 

490 

243 

297 

349 

437 

490 

294 

344 

399 

519 

572 

243 

297 

349 

437 

490 

244 

297 

349 

437 

490 

236 

288 

338 

423 

475 

244 

297 

349 

437 

490 

244 

297 

349 

437 

490 

244 

294 

344 

430 

482 

233 

283 

334 

417 

468 

215 

261 

306 

382 

429 

300 

365 

429 

538 

601 

254 

308 

364 

456 

509 

294 

344 

399 

519 

572 

247 

302 

357 

445 

499 

215 

261 

306 

382 

429 

233 

283 

334 

417 

468 

215 

261 

306 

382 

429 

Note:  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15X  to  the  4  BR  FMR  for  each  extra  bedroom, 
the  FMR  for  a  S  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  is  1.30  times  the  4  BR  FMR. 


For  example. 
051089 
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WISCONSIN 
METROPOLITAN  STATISTICAL  AREAS 


I 


EFF  1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 


App1«ton-0shkosh-N«*nah.  WI  MSA 275 

Duluth.  MN-WI  MSA 304 

Eau  Clair*.  WI  MSA 272 

GrMn  Bay .  WI  MSA 275 

Janasvilla-Balolt.  WI  MSA 304 

Kenosha.  WI  PMSA 335 

La  Cross*.  WI  MSA 326 

Madison.  WI  MSA 326 

Mllwauk**.  WI  PMSA 330 

M1nn*apo1ls-St.  Paul.  MN-WI  MSA 375 

Racin*.  WI  PMSA 310 

Shaboygsn.  WI  MSA 282 

Wausau.  WI  MSA 275 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


335 
362 
333 
335 
371 

409 
396 
398 
397 
455 

378 
342 
335 


396 
427 
393 
398 
437 

480 
466 
474 
470 
540 

445 

404 
396 


Adams . 

Barron. . . 
Buffalo. . 

Clark 

Crawford. 


Door 

Floranc*. 
Forast . . . 
Graan. . . . 
Iowa 


Jackson. . . 
Junsau . . . . 
Lafayatta. 
Lincoln. . . 
Marlnatta. 


Menonlna*. 
Oconto. . . . 

Pepin 

Polk 

Price 


281 
267 
254 
267 
241 

253 
241 
262 
262 
253 

254 
281 
253 
262 
246 

246 

241 
254 
267 
246 


340 
326 
307 
326 
295 

304 
295 
318 
318 
306 

307 
340 
306 
318 
297 

300 
295 
307 
326 
300 


402 
382 
364 
382 
345 

359 
345 
374 
372 
362 

364 
402 
362 
374 
347 

353 
345 
364 
382 
353 


503 
479 
453 
479 
434 

442 
434 
470 
463 

451 

453 
503 
451 
470 
436 

442 
434 
453 
479 
442 


564 
538 
510 
538 
485 

494 

485 

524 
513 
507 

510 
564 
507 
524 
485 

495 
485 
510 
538 
495 


Rusk 

Sawyer . . . 
Taylor. . . 
Vernon . . . 
Walworth. 


246  300  353  442  495 

246  300  353  442  495 

246  300  353  442  495 

241  295  345  434  485 

294  357  419  524  589 


494 
535 
489 
494 
546 


553 
600 
549 

553 
612 


Calumet. 

Douglas 

Chippewa 

Brown 

Rock 


Outagamie,  Winnebago 
,  Eau  Claire 


602  673  Kenosha 

582  652  La  Crosse 

575  662  Dane 

588  655  Milwaukee.  Ozaukee.  Washington.  Waukesha 

675  753  St  Croix 

556  623  Racine 

505  566  Sheboygan 

494  553  Marathon 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 


Ashland. . 
Bayfield. 
Burnett. . 
Columbia. 
Dodge . . . . 


Dunn 

Fond  Ou  Lac. 

Grant 

Green  Lake. . 
I  ron 


Jefferson. 
Kewaunee . . 
Langlade. . 
Manitowoc. 
Marquette. 


Monroe. . . 
Oneida... 
Pierce. . . 
Portage. . 
Richland. 


246 

300 

246 

300 

246 

300 

257 

310 

257 

310 

267 

326 

302 

365 

253 

306 

275 

335 

246 

300 

294 

357 

253 

304 

262 

318 

253 

304 

246 

300 

254 

307 

262 

318 

254 

307 

281 

340 

253 

306 

353 
353 
353 

367 
367 

382 
414 
362 
396 
353 

419 
359 
374 
359 
353 

364 

374 
364 
402 
362 


442 
442 
442 
458 
458 

479 
516 
451 
494 
442 

524 
442 
470 
442 
442 

453 
470 
453 
503 
451 


495 
495 
495 

514 
514 

538 
564 
507 
553 
495 

589 
494 
524 
494 
495 

510 
524 
510 
564 
507 


Sauk 

Shawano 

Trempealeau. 

Vilas 

Washburn. . .  . 


280  341  402  502  562 

246  300  353  442  495 

254  307  364  453  510 

262  318  374  470  524 

246  300  353  442  495 
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Note-  The  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


For  example. 
OS  1 089 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 

WISCONSIN     contlnuad 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 

Waupaca 346   300   353   442   495 

Wood 281   340  402  503  564 

W  V  0  M  I  N  6 

METROPOLITAN  STATISTICAL  AREAS  EFF 

Caspar.  WY  MSA 407 

Chayanna.  WV  MSA 336 

NONMETROPOLITAN  COUNTIES    EFF  1  BR  2  BR  3  BR  4  BR 

Albany 260  320  378  472  523 

CaMpball 260  320  378  472  523 

Convarsa 260  320  378  472  523 

Framont 260  320  378  472  523 

Hot  Springs 267  325  384  477  535 

Lincoln 260  320  378  472  523 

Park 267  325  384  477  535 

Sharldan 360  441  518  646  728 

Swaatwatar 260  320  378  472  523 

Uinta 260  320  378  472  523 

Waston 267  325  384  477  535 

GUAM 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Guam 424  510  603   754   848 

PUERTORICO 

METROPOLITAN  STATISTICAL  AREAS                     EFF 

Aguadina,  PR  MSA 225 

Araclbo.  PR  MSA 330 

Caguas .  PR  PMSA 275 

Mayaguaz ,  PR  MSA 225 

Ponca .  PR  MSA 320 

San  Juan.  PR  PMSA 320 


PAGE   S3 


NONMETROPOLITAN  COUNTIES 
Waushara 


EFF  1  BR  2  BR  3  BR  4  BR 
246   300   353   442   495 


1  BR  2  BR  3  BR  4  BR  Countias  of  MSA/PMSA  within  STATE 

495  581   728  816  Natrona 
407   482  605  675  Laramla 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Big  Horn 267  325  384  477  535 

Carbon 260  320  378  472  523 

Crook 260  325  384  477  535 

Goshan 260  320  378  472  523 

Johnson 260  320  378  472  523 

Niobrara 260  320  378  472  523 

Platta 260  320  378  472  523 

Sublatta 260  320  378  472  523 

Taton 342  412  487  611  686 

Washakia 267  325  384  477  535 


NONMETROPOLITAN  COUNTIES 


EFF  1  BR  2  BR  3  BR  4  BR 


1  BR  2  BR  3  BR  4  BR  Counties  of  MSA/PMSA  within  STATE 

275  325  405  455  Aguada.  Aguadllla.  Isabela.  Moca 

400  470  590  660  Araclbo.  Camuy,  Hatlllo,  Ouebradlllas 

330  390  490  545  Caguas,  Cayey,  Cidra.  Gurabo.  San  Lorenzo 

275  325  405  455  Anasco.  Cabo  Rojo,  Hormlgueros.  Mayaguez,  San  German 

390  460  575  645  Juana  Diaz,  Ponce 

390  460  575  645  Bayamon,  Barceloneta,  Canovanas,  Carolina,  Catano 

Corozal ,  Dorado,  Fajardo,  Florida,  Guaynabo,  Humacao 
Juncos,  Las  Pledras.  Lolza,  Luqulllo,  Manati,  NaranJIto 
Rio  Grande,  San  Juan,  Toa  Alta,  Toa  Baja,  Trujlllo  Alto 
Vega  Alta,  Vega  BaJa 
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Note-  Tha  FMRS  for  unit  sizes  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMH  for  each  extra  bedroom.   For  example, 
the  FMR  for  a  5  BR  unit  Is  1.15  times  the  4BR  FMR,  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR.  051089 


SCHEDULE  B  -  FAIR  MARKET  RENTS  FOR  EXISTING  HOUSING 

PUERTO        RICO     continued 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Adluntas 215  265  310  390  435 

Albonlto 215  265  310  390  435 

Barranqultas 215  265  310  390  435 

Cialas         215  265  310  390  435 

Commr\o.'.'. 215  265  310  390  435 

Quanica  215  265  310  390  435 

Ouayanllla 215  265  310  390  435 

L,jis        215  265  310  390  435 

Las  Marias 215  265  310  390  435 

Maunabo 215  265  310  390  435 

Naguabo  215  265  310  390  435 

Patinas  215  265  310  390  435 

Rtncon 215  265  310  390  435 

Salinas  215  265  310  390  435 

Santa  Isabel 215  265  310  390  435 

Vieques  215  265  310  390  435 

Yabucoa 215  265  310  390  435 

VIR6INISLANDS 

NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 


Charlotte  Amalle. 
St.  Thomas 


434   527   620   775   868 
434   527   620   775   868 
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14 


NONMETROPOLITAN  COUNTIES  EFF  1  BR  2  BR  3  BR  4  BR 

Agues  Buenas 215  265  310  390  435 

Arroyo    215  265  310  390  435 

Celba   215  265  310  390  435 

Coamo 215  265  310  390  435 

Culebra 215  265  310  390  435 

Guayama 215  265  310  390  435 

jayuya 215  265  310  390  435 

Lares 215  265  310  390  435 

Marlcao 215  265  310  390  435 

Morovis 215  265  310  390  435 

Orocovis 215  265  310  390  435 

Penuelas 215  265  310  390  435 

Sabana  Grande 215  265  310  390  435 

San  Sebastian 215  265  310  390  435 

Utuado 215  265  310  390  435 

vmalba 215  265  310  390  435 

Yauco 215  265  310  390  435 


NONMETROPOLITAN  COUNTIES 
St.  Croix 


EFF  1  BR  2  BR  3  BR  4  BR 
387   470   553   691   774 
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Note:  The  FMRS  for  unit  sizes 
the  FMR  for  a  5  BR  un 


ss  larger  than  4  BRs  are  calculated  by  adding  15%  to  the  4  BR  FMR  for  each  extra  bedroom. 
It  is  1.15  times  the  4BR  FMR.  and  the  FMR  for  a  6  BR  unit  Is  1.30  times  the  4  BR  FMR. 


For  example, 
051089 
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NGN  METRO  STATE:  ALABAMA 

MSA:  Annlston.  AL 

MSA:  BIrmlnghaM.  AL 

MSA:  Columbus.  QA-AL 

MSA:  Dacatur,  AL 

MSA:  Dothan,  AL 

MSA:  Floranca,  AL 

MSA:  Gadsdan.  AL 

MSA:  Huntsvllla.  AL 

MSA:  Moblla.  AL 

MSA:  MontgoMary,  AL 

MSA:  Tuscaloosa.  AL 
EXCEPTION  COUNTY:  LIMESTONE 
EXCEPTION  COUNTY:  MARSHALL 

NON  METRO  STATE:  ALASKA 

MSA:  Anchoraga.  AK 
EXCEPTION  COUNTY:  KETCHIKAN 

NON  METRO  STATE:  ARIZONA 

MSA:  Phoanlx.  AZ 
MSA:  Tucson,  AZ 

NON  METRO  STATE:  ARKANSAS 


SINGLE       DOUBLE 
WIDE  SPACE    WIDE  SPACE 


78 


MSA: 
MSA: 
MSA: 
MSA: 
MSA: 
MSA: 


AR 


Fayattavllla-Sprtngdala. 

Fort  smth.  AR-OK 

Littla  Rock-Nopth  Llttla  Rock, 

Manphls.  TN-AR-MS 

Pina  Bluff.  AR 

TX-Taxarkana, 
BENTON 
LITTLE  RIVER 


AR 


Taxarkana, 
EXCEPTION  COUNTY 
EXCEPTION  COUNTY 


AR 


NON  METRO  STATE:  CALIFORNIA 

PMSA:  Anahalm- Santa  Ana.  CA 

MSA:  Bakarsflald.  CA 

MSA:  Chlco.  CA 

MSA:  Frasno.  CA 
PMSA:  Los  Angalas-Long  Baach,  CA 

MSA:  Marcad.  CA 

MSA:  Modasto.  CA 
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NOTE: 


TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 
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PMSA:  Oakland.  CA 

PMSA:  Oxnard- Ventura.  CA 

MSA:  Redding.  CA 

PMSA:  R1v«ra1d«-San  Barnardino.  CA 

MSA:  SacraiMntO.  CA 

MSA:  Sa11nas-S*as1d«-Mont«r*y.  CA 

MSA:  San  DUgo.  CA 

PMSA:  San  Francisco,  CA 

PMSA:  San  Jot*.  CA 

MSA:  Santa  Barbara-Santa  Marla-Lompoc.  CA 

PMSA:  Santa  Cruz.  CA 

PMSA:  Santa  Rosa-Pataluma.  CA 

MSA:  Stockton.  CA 

PMSA:  vallajo-Fairf l«ld*Napa.  CA 

MSA:  viaalla-Tulara-Portarvilla.  CA 

MSA:  Yuba  City.  CA 
EXCEPTION  COUNTY:  SAN  LUIS  OBI 

NON  METRO  STATE:  COLORADO 

PMSA:  Bouldar-Longmont.  CO 

MSA:  Colorado  Springs,  CO  = 

PMSA:  Danvar,  CO 

MSA:  Fort  Col  1 1ns-Lovaland,  CO 

MSA:  Graalay.  CO 

MSA:  Puablo.  CO 
EXCEPTION  COUNTY:  ALAMOSA 
EXCEPTION  COUNTY:  ARCHULETA 
EXCEPTION  COUNTY:  BACA 
EXCEPTION  COUNTY:  BENT 
EXCEPTION  COUNTY:  CHAFFEE 
EXCEPTION  COUNTY:  CHEYENNE 
EXCEPTION  COUNTY:  CLEAR  CREEK 
EXCEPTION  COUNTY:  CONEJOS 
EXCEPTION  COUNTY:  COSTILLA 
EXCEPTION  COUNTY:  CROWLEY 
EXCEPTION  COUNTY:  CUSTER 
EXCEPTION  COUNTY:  DELTA 
EXCEPTION  COUNTY:  DELORES 
EXCEPTION  COUNTY:  EAGLE 
EXCEPTION  COUNTY:  ELBERT 
EXCEPTION  COUNTY:  FREMONT 

EXCEPTION  COUNTY:  GARFIELD  "T 

EXCEPTION  COUNTY:  GILPIN 
EXCEPTION  COUNTY:  GRAND 
EXCEPTION  COUNTY:  GUNNISON 

NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 
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EXCEPTION 

COUNTY 

HINSDALE 

EXCEPTION 

COUNTY 

HUERFANO 

EXCEPTION 

COUNTY 

JACKSON 

EXCEPTION 

COUNTY 

KIOWA 

EXCEPTION 

COUNTY 

KIT  CARSON 

EXCEPTION 

COUNTY 

LAKE 

EXCEPTION 

COUNTY 

LA  PLATA 

EXCEPTION 

COUNTY 

LAS  ANIMAS 

EXCEPTION 

COUNTY 

LINCOLN 

EXCEPTION 

COUNTY 

LOGAN 

EXCEPTION 

COUNTY 

MESA 

EXCEPTION 

COUNTY 

MINERAL 

EXCEPTION 

COUNTY 

MOFFAT 

EXCEPTION 

COUNTY 

MONTEZUMA 

EXCEPTION 

COUNTY 

MONTROSE 

EXCEPTION 

COUNTY 

MORGAN 

EXCEPTION 

COUNTY 

OTERO 

EXCEPTION 

COUNTY 

OURAY 

EXCEPTION 

COUNTY 

PARK 

EXCEPTION 

COUNTY 

PHILLIPS 

EXCEPTION 

COUNTY 

PITKIN 

EXCEPTION 

COUNTY 

PROWERS 

EXCEPTION 

COUNTY 

RIO  BLANCO 

EXCEPTION 

COUNTY 

RIO  GRANDE 

EXCEPTION 

COUNTY 

ROUTT 

EXCEPTION 

COUNTY 

SAGUACHE 

EXCEPTION 

COUNTY 

SAN  JUAN 

EXCEPTION 

COUNTY 

SAN  MIGUEL 

EXCEPTION 

COUNTY 

SEDGWICK 

EXCEPTION 

COUNTY 

SUMMIT 

EXCEPTION 

COUNTY 

TELLER 

EXCEPTION 

COUNTY 

.  WASHINGTON 

EXCEPTION 

COUNTY 

■  YUMA 

NON  METRO  STATE:  CONNECTICUT 

PMSA:  Brldgaport-Mtlford.  CT 

PMSA:  Bristol.  CT 

PMSA:  Oanbury.  CT 

PMSA:  Hartford.  CT 

PMSA:  Middlatown.  CT 

PMSA:  N«w  Britain,  CT 

MSA:  Naw  Havan-Marldan.  CT 

MSA:  Naw  London-Norwich.  CT-RI 

PMSA:  NorwaU.  CT 

PMSA:  Stamford.  CT 
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NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 
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MSA:  Watarbury.  CT 
NON  METRO  STATE:  DELAWARE 

PMSA:  WIlMlngton.  OE-NU-MO 
NON  METRO  STATE:  OIST.  OF  COLUMBIA 

MSA:  Washington.  OC-MD-VA 
NON  METRO  STATE:  FLORIDA 

MSA:  Bradanton.  FL 

MSA:  Daytona  Baach.  FL 
PMSA:  Fort  Laudarda1a-Ho1 lywood-Pompano  Baach.  FL 

MSA:  Fort  Myara-Capa  Coral.  FL 

MSA:  Fort  Plarca.  FL 

MSA:  Fort  Walton  Baach.  FL 

MSA:  Qalnaavllla.  FL 

MSA:  Jacksonvllla.  FL 

MSA:  Lakaland-Wlntar  Havan.  FL 

MSA:  Malbourna-Tltusvina-Palm  Bay.  FL 
PMSA:  Miami -Hialaah,  FL 

MSA:  Naplaa,  FL 

MSA:  Ocala.  FL 

MSA:  Orlando.  FL 

MSA:  Panama  City.  FL 

MSA:  Panaacola,  FL 

MSA:  Sarasota.  FL 

MSA:  Tallahassaa.  FL 

MSA:  Tampa-St.  Pataraburg-Claarwatar.  FL 

MSA:  Wast  Pain  Baach-Boca  Raton-Dai  ray  Beach.  FL 
EXCEPTION  COUNTY:  BAKER 
EXCEPTION  COUNTY:  COLUMBIA 
EXCEP1I0N  COUNTY:  WAKULLA 

NON  METRO  STATE:  GEORGIA 

MSA:  Albany.  GA 

MSA:  Athans.  GA 

MSA:  Atlanta.  GA 

MSA:  Augusta.  GA-SC 

MSA:  Chattanooga.  TN-GA 

MSA:  Columbus.  QA-AL 

MSA:  Macon- Warnar  Robins.  GA 

MSA:  Savannah.  GA 

NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 
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EXCEPTION  COUNTY:  BRYAN 
EXCEPTION  COUNTY:  TWIGGS 

NON  METRO  STATE:  HAWAII 

MSA:  Honolulu,  HI 
NON  METRO  STATE:  IDAHO 

MSA:  Boise  City.  ID 
NON  r^cTRO  STATE:  ILLINOIS 

PMSA:  Aurora-Elgin.  IL 

MSA:  Bloomington-NorMal .  IL 

MSA:  Champalgn-Urbana-Rantoul .  IL      . 

PMSA:  Chicago.  IL 

MSA:  Davenport -Rock  Iiland-Mol in*.  lA-IL 

MSA:  Dacatur,  IL 

PMSA:  Joliat.  IL 

MSA:  Kankakaa.  IL 

PMSA:  Lake  County.  IL 

MSA:  Peoria.  IL 

MSA:  Rockford.  IL 

MSA:  St.  Louis.  MO-IL 

MSA:  Springfield.  IL 

NON  METRO  STATE:  INDIANA 

MSA:  Anderson.  IN 

MSA:  Bloomington.  IN 
PMSA:  Cincinnati.  OH-KY-IN 

MSA:  Elkhart -Goshen.  IN 

MSA:  Evansville.  IN-KY 

MSA:  Fort  Wayne.  IN 
PMSA:  Gary-Hammond.  IN 

MSA:  Indianapolis.  IN 

MSA:  Kokomo.  IN 

MSA:  Lafayette-West  Lafayette.  IN 

MSA:  Louisville.  KY-IN 

MSA:  Muncie.  IN 

MSA:  South  Bend-Mi shawaka.  IN 

MSA:  Terre  Haute.  IN 
EXCEPTION  COUNTY:  ADAMS 
EXCEPTION  COUNTY:  BLACKFORD 
EXCEPTION  COUNTY:  GIBSON 

NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 
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EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 
EXCEPTION 


COUNTY : 
COUNTY: 
COUNTY: 
COUNTY : 
COUNTY: 
COUNTY ; 
COUNTY; 
COUNTY; 
COUNTY: 


GRANT 

HENRY 

JAY 

MARSHALL 

RANDOLPH 

SULLIVAN 

VERMILLION 

WAYNE 

WELLS 


NON  METRO  STATE:  IOWA 


MSA 
MSA 
MSA 
MSA 
MSA 
MSA 
MSA 
MSA 


Cadar  Rapids.  lA 

Davanport-Rock  I»1and-Mo1 Ina,  lA-lL 

Das  Molnas.  lA 

DutMjqua,  lA 

Iowa  City.  lA 

Onwha.  NE-IA 

Sioux  City,  lA-NE 

Watarloo-Cadar  Falls.  lA 


NON  METRO  STATE:  KANSAS 

MSA:  Kansas  City.  MO -KS 

MSA:  Lawranca.  KS 

MSA:  Topaka.  KS 

MSA:  Wichita.  KS 
EXCEPTION  COUNTY:  JEFFERSON 
EXCEPTION  COUNTY:  OSAGE 

NON  METRO  STATE:  KENTUCKY 


PMSA: 
MSA: 
MSA: 
MSA: 
MSA: 
MSA: 
MSA: 


Cincinnati.  OH-KY-IN 
Clarksvllla-Hopklnsvllla.  TN-KY 
Evansvllla.  IN-KY 
Huntington- Ashland.  WV-KY-OH 
Laxlngton-Fayatta.  KY 
Loulsvina.  KY-IN 
Owansboro.  KY 


NON  METRO  STATE:  LOUISIANA 

MSA:  Alaxandrla.  LA 

MSA:  Baton  Rouga.  LA 

MSA:  Houma-Thlbodaux.  LA 

MSA:  Lafayatta,  LA 

NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 
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MSA:  Lake  Charles.  LA 

MSA:  Monro*.  LA 

MSA:  N«w  Orlaans.  LA 

MSA:  Shravaport.  LA 
EXCEPTION  COUNTY:  GRANT 
EXCEPTION  COUNTY:  WEBSTER 

NON  METRO  STATE:  MAINE 

MSA:  Bangor.  ME 

MSA:  Lawlston-Auburn,  ME 

MSA:  Portland.  ME 

MSA:  Portsmouth-Oovar-Rochastar,  NH-ME 

NON  METRO  STATE:  MARYLAND 

MSA:  Baltlmora.  MD 

MSA:  Cunbarland.  MD-WV 

MSA:  Hagarstown, 

MSA:  Washington. 

PMSA:  Wilmington, 


EXCEPTION  COUNTY: 


MO 

DC-MO-VA 
OE-NJ-MO 
ST  MARYS 


NON  METRO  STATE:  MASSACHUSETTS 


PMSA 
PMSA 
PMSA 

MSA 
PMSA 
PMSA 

MSA 
PMSA 

MSA 
PMSA 

MSA 

MSA 


Boston.  MA 
Brockton.  MA 
Fall  Rivar,  MA-RI 
FItchburg-LaoMlnatar.  MA 
Lawranea-Havarhin ,  MA-NH 
Lowall.  MA-NH 
Naw  Badford.  MA 

Pawtuckat-Woonsockat-Attlaboro.  RI-MA 
Pittsflald.  MA 
Salam-Gtoucaatar.  MA 
Sprlngflald.  MA 
Woreastar,  MA 


NON  METRO  STATE:  MICHIGAN 

PMSA:  tnn   Arbor,  MI 

MSA:  Battia  Craak.  MI 

MSA:  Banton  Harbor.  MI 

PMSA:  Oatrolt.  MI 

MSA:  Flint,  MI 

MSA:  Grand  Rapids.  MI 

NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 
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113 
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77 
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103 
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168 

191 

135 

IBS 
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196 
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124 
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197 

185 

IBS 

136 

139 

170 
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165 

19S 

""  ■  - 

158 

171 

158 

1S9 

103 

103 

123 
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150 

190 

150 
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142 

142 
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153 

193 

158 

171 

121 

121 

106 
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118 

131 
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194 

101 

119 
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166 
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144 
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117 
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MSA:  Jackson.  MI 

MSA:  Kalamazoo.  MI 

MSA:  Lanslng-Eaat  Lansing.  MI 

MSA:  Muskagon.  MI 

MSA:  Saginaw-Bay  City-Midland.  MI 


EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 


BARRY 
IONIA 
OCEANA 
SHIAWASSEE 
VAN  BUREN 


NON  METRO  STATE :  MINNESOTA 

MSA:  Duluth.  MN-WI 
MSA:  Fargo-Moorhaad.  NO-MN 
MSA:  Minnaapolls-St.  Paul.  MN-WI 
MSA:  Rochastar.  MN 
MSA:  St.  Cloud.  MN 
EXCEPTION  COUNTY:  POLK 

NON  METRO  STATE:  MISSISSIPPI 

MSA:  Blloxl -Gulf port.  MS 
MSA:  Jackson.  MS 
MSA:  MamphlS.  TN-AR-MS 
MSA:  Pascagoula.  MS 
EXCEPTION  COUNTY:  STONE 

NON  METRO  STATE:  MISSOURI 

MSA:  Columbia.  MO 

MSA:  Joplln,  MO 

MSA:  Kansas  City.  MO-KS 

MSA:  St.  Josaph.  MO 

MSA:  St.  Louis.  MO-IL 

MSA:  Springfield.  MO 
EXCEPTION  COUNTY:  ANDREW 

NON  METRO  STATE:  MONTANA 

MSA:  Billings.  MT 

MSA:  Graat  Falls.  MT 
EXCEPTION  COUNTY:  BEAVERHEAD 
EXCEPTION  COUNTY:  BIG  HORN 
EXCEPTION  COUNTY:  BLAINE 
EXCEPTION  COUNTY:  BROADWATER 


SINGLE 

DOUBLE 

WIDE 

SPACE 

WIDE  SPACE 

118 

118 

134 

127 

139 

161 

108 

110 

125 

125 

97 

113 

118 

131 

103 

105 

138 

138 

118 

122 

•8 

85 

•7 

98 

134 

150 

167 

167 

122 

122 

107 

107 

129 

147 

•0 

94 

99 

110 

10« 

123 

93 

93 

79 

93 

90 

94 

99 

73 

94 

101 

98 

73 

99 

121 

97 

104 

101 

117 

99 

74 

92 

99 

N/A 

N/A 

179 

192 

149 

164 

139 

155 
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99 

115 

199 
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EXCEPTION 

COUNTY : 

CARBON 

EXCEPTION 

COUNTY : 

CARTER 

EXCEPTION 

COUNTY: 

CHOUTEAU 

EXCEPTION 

COUNTY: 

CUSTER 

EXCEPTION 

COUNTY: 

DANIELS 

EXCEPTION 

COUNTY: 

DAWSON 

EXCEPTION 

COUNTY: 

DEER  LODGE 

EXCEPTION 

COUNTY : 

FALLON 

EXCEPTION 

COUNTY : 

FERGUS 

EXCEPTION 

COUNTY : 

FLATHEAD 

EXCEPTION 

COUNTY: 

GALLATIN 

EXCEPTION 

COUNTY: 

GARFIELD 

EXCEPTION 

COUNTY: 

GLACIER 

EXCEPTION 

COUNTY: 

GOLDEN  VALLE 

EXCEPTION 

COUNTY: 

GRANITE 

EXCEPTION 

COUNTY: 

HILL 

EXCEPTION 

COUNTY: 

JEFFERSON 

EXCEPTION 

COUNTY: 

JUDITH  BASIN 

EXCEPTION 

COUNTY: 

LAKE 

EXCEPTION 

COUNTY: 

LEWIS*  CLARK 

EXCEPTION 

COUNTY : 

LIBERTY 

EXCEPTION 

COUNTY: 

LINCOLN 

EXCEPTION 

COUNTY : 

MCCONE 

EXCEPTION 

COUNTY: 

MADISON 

EXCEPTION 

COUNTY : 

MEAGHER 

EXCEPTION 

COUNTY : 

MINERAL 

EXCEPTION 

COUNTY: 

MISSOULA 

EXCEPTION 

COUNTY: 

MUSSELSHELL 

EXCEPTION 

COUNTY : 

PARK 

EXCEPTION 

COUNTY: 

PETROLEUM 

EXCEPTION 

COUNTY : 

PHILLIPS 

EXCEPTION 

COUNTY: 

PONDERA 

EXCEPTION 

COUNTY : 

POWDER  RIVER 

EXCEPTION 

COUNTY: 

POWELL 

EXCEPTION 

COUNTY : 

PRAIRIE 

EXCEPTION 

COUNTY: 

RAVALLI 

EXCEPTION 

COUNTY: 

RICHLAND 

EXCEPTION 

COUNTY : 

ROOSEVELT 

EXCEPTION 

COUNTY : 

ROSEBUD 

EXCEPTION 

COUNTY : 

SANDERS 

EXCEPTION 

COUNTY : 

SHERIDAN 

EXCEPTION 

COUNTY : 

SILVER  BOW 

EXCEPTION 

COUNTY : 

STILLWATER 

EXCEPTION 

COUNTY: 

SWEET  GRASS 

EXCEPTION 

COUNTY: 

TETON 

EXCEPTION 

COUNTY: 

TOOLE 

S 

INGLE 

DOUBLE 

WIDE 

SPACE 

WIDE  SPACE 
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,139 
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155 

139 
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155 

99 

115 

99 

115 

99 

115 

139 
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139 

155 

99 

115 

199 

155 

99 

115 

99 
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139 
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99 

115 
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115 

99 

115 

99 

115 

« 

a. 
n 

s 

OQ 


CD 


< 

O 


Z 

p 

03 


a. 

03 


CO 


CO 

09 
CO 


o 
•a 
o 

CO 

ce 
o. 

50 

c_ 

m" 
ca 


NOTE:  TO  IDENTIFY  COUNTIES  (ANO  NEW  ENGLAND  TOWNS)  IN  EACH  MSA,  SEE  SCHEDULE  B 
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EXCEPTION  COUNTY:  TREASURE 

EXCEPTION  COUNTY:  VALLEY 

EXCEPTION  COUNTY:  WHEATLAND 

EXCEPTION  COUNTY:  WIBAUX 

EXCEPTION  COUNTY:  YL-ST-NT-PK 

NON  METRO  STATE :  NEBRASKA 

MSA:  Lincoln.  NE 
MSA:  Omaha.  NE-IA 
MSA:  Sioux  City.  lA-NE 

NON  METRO  STATE:  NEVADA 

MSA:  Las  Vagaa.  NV 
MSA:  Rano.  NV 

NON  METRO  STATE:  NEW  HAMPSHIRE 

PMSA:  Lawranca-Havarhin,  MA-NH 
PMSA:  Lowall.  MA-NH 

MSA:  Manchastar.  NH 
PMSA:  Nashua.  NH 

MSA:  Portamouth-Oovar-Rochastar.  NH-ME 

NON  METRO  STATE:  NEW  JERSEY 


MSA 
MSA 
PMSA 
PMSA 
PMSA 
PMSA 
PMSA 
PMSA 
PMSA 
PMSA 
PMSA 


AllantoWn-Bathlaham.  PA-NJ 
Atlantic  City.  NJ 
Bargan-Passalc.  NJ 
Jarsay  City.  NJ 
Mlddlasax-Sonarsat-Huntardon.  NJ 

MoniMMith-Ocaan.  NJ 
Nawark.  NJ 
Phlladalphla.  PA-NJ 
Tranton,  NJ 

Vlnaland-Mlllvina-Brldgaton.  NJ 
Wilmington.  DE-NJ-MO 


NON  METRO  STATE:  NEW  MEXICO 

MSA:  Las  Crucas,  NM 
MSA:  Albuquarqua.  NM 
MSA:  Santa  fm.   NM 
EXCEPTION  COUNTY:  SANDOVAL 

NON  METRO  STATE:  NEW  YORK 


SINGLE 

DOUBLE 

WIDE 

SPACE 

WIDE  SPACE 

13« 

155 

99 

115 

99 

115 

99 

115 

. 

iU 

1SS 

— 

105 

117 

123 

i6i 

118 

104 

104 

109 

126 

291 

258 

231 

258 

122 

135 

190 

160 

190 

160 

199 

152 

171 

171 

199 

155 

129 

125 

123 

123 

192 

192 

291 

262 

299 

253 

297 

297 

2M 

275 

249 

253 

214 

21/ 

199 

188 

199 

166 

139 

136 

103 

119 

108 

119 

119 

134 

103 

119 

109 

124 

14S 

149 
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MSA:  A1bany-ScH«n«ctady-Troy,  NY 

MSA:  Blnghamton.  NY 

PMSA:  Buffalo,  NY 

MSA:  Elmlra.  NY 

MSA:  QIana  Fall  a.  NY 

PMSA:  Naaaau-Suffolk.  NY 

PMSA:  Naw  York.  NY 

PMSA:  Niagara  Falla,  NY 

PMSA:  Oranga  County.  NY 

MSA:  Poughkaapala.  NY 

MSA:  Rochaatar.  NY 

MSA:  Syracuaa.  NY 

MSA:  Utlca-RoiM,  NY 
EXCEPTION  COUNTY:  WESTCHESTER 

NON  METRO  STATE:  NORTH  CAROLINA 

MSA:  Aahavllla.  NC 

MSA:  Burlington.  NC 

MSA:  Charlotta-Gaatonla-Rock  Hill.  NC-SC 

MSA:  Fayattavllla,  NC 

MSA:  Qraan8boro--W1naton-Salam--H1gh  Point.  NC 

MSA:  Hickory.  NC 

MSA:  Jackaonvllla.  NC 

MSA:  Ralalgh-Ourham.  NC 

MSA:  Wilmington.  NC 
EXCEPTION  COUNTY:  BRUNSWICK 
EXCEPTION  COUNTY:  CURRITUCK 
EXCEPTION  COUNTY:  MADISON 

NON  METRO  STATE:  NORTH  DAKOTA 

MSA:  Blamarck.  NO 

MSA:  Fargo-Moorhaad,  ND-MN 

MSA:  Grand  Forka.  NO 

NON  METRO  STATE:  OHIO 

PMSA:  Akron.  OH 

MSA:  Canton.  OH 
PMSA:  Cincinnati.  OH-KY-IN 
PMSA:  Clavaland,  OH 

MSA:  Columbua.  OH 

MSA:  Dayton-Sprlngf laid.  OH 
PMSA:  Hanltton-Mlddlatown.  OH 

MSA:  Hunt Ington-Aahl and.  WV-KY-OH 


SINGLE 

DOUBLE 

WIDE  SPACE 

WIDE  SPACE 

1S1 

181 

MOB 

108 

129 

129 

11B 

116 

148 

145 

199 

258 

207 
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134 

124 
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187 

IBS 
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134 

ise 

136 

24S 

245 

96 

69 

79 

93 

79 

93 

79 

93 

79 

93 

79 

93 

SB 

69 

SB 

69 

79 

93 

79 

93 
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76 

101 

101 

64 
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107 

123 

1S1 
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134 

150 

116 

143 
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NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA,  SEE  SCHEDULE  B 
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MSA:    Lima.    OH 
PMSA:    Loraln-Elypla.    OH 

MSA:    MansfUld,    OH 

MSA:    Parkarsburg-Marlatta.    WV-OH 

MSA:   St«ub«nvin«-W*1rton.   OH-kTV 

MSA:    Tolado.    OH 

MSA:    Wh««11ng.    WV-OH 

MSA:  Youngstown-Warran.  OH 
EXCEPTION  COUNTV:  CHAMPAIGN 
EXCEPTION  COUNTY:  OTTAWA 
EXCEPTION  COUNTY:  PREBLE 
EXCEPTION  COUNTY:  PUTNAM 
EXCEPTION  COUNTY:  VAN  WERT 

NON  METRO  STATE:  OKLAHOMA 

MSA:  Enid.  OK 

MSA:  Fort  Smith.  AR-OK 

MSA:  Lawton.  OK 

MSA:  Oklahoma  City.  OK 

MSA:  Tulsa,  OK 
EXCEPTION  COUNTY:  LE  FLORE 
EXCEPTION  COUNTY:  MAYES 

NON  METRO  STATE:  OREGON 

MSA:  Eugana-Sprlngf laid,  OR 

MSA:  Madford,  OR 

PMSA:  Portland.  OR 

MSA-  Salam.  OR 

NON  METRO  STATE:  PENNSYLVANIA 

MSA:  Allantown-Bathlaham.  PA-NJ 

MSA:  Altoona.  PA 

PMSA:  Baavar  County.  PA 

MSA:  Eria.  PA 

MSA:  Harrlsburg-Labanon-Carl isla.  PA 

MSA:  Johnstown.  PA 

MSA:  Lancastar.  PA 

PMSA:  Phlladalphla.  PA-NJ 

PMSA:  Pittsburgh.  PA 

MSA:  Raadlng.  PA 

MSA:  Scranton—Wllkas-Barra.  PA 

MSA:  Sharon.  PA 

MSA-  Stata  Collaga,  PA 


SINGLE 

DOUBLE 

WIDE  SPACE 

WIDE  SPACE 

108 

108 

131 

131 

101 

101 

90 

90 

81 

81 

136 

183 

83 

83 

101 
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77 

78 

100 

134 

77 
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81 

81 
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83 

77 
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85 

80 

88 

85 
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34 
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83 
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172 

178 

146 

155 

193 

214 

172 

178 

. 

87 

87 

123 

123 
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91 
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128 

128 
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MSA:  wnilamsport.  PA 
MSA:  York.  PA 
EXCEPTION  COUNTY:  SUSQUEHANNA 

NGN  METRO  STATE:  RHODE  ISLAND 

PMSA:  Fall  R4v«r.  MA-RI 

MSA:  N«w  London-Norwich.  CT-RI 

PMSA:  Pawtuckat-Woonsockat-Attleboro.  RI-MA 

PMSA:  Prov1d«nc«.  RI 

NGN  METRO  STATE:  SOUTH  CAROLINA 

MSA:  And«r»on.  SC 

MSA:  Augusts.  QA-SC 

MSA:  Chartatton.  SC 

MSA:  Charlotta-Gastonla-Rock  Hill.  NC*SC 

MSA:  Columbia.  SC 

MSA:  Floranca.  SC 

MSA:  Grosnvllla-Spartanburg.  SC 

NON  METRO  STATE:  SOUTH  DAKOTA 

MSA:  Rapid  City.  SO 
MSA:  Sioux  Falls.  SO 

NON  METRO  STATE:  TENNESSEE 

MSA:  Chattanooga.  TN-6A 

MSA:    Clarksvllla-Hopklnsvins.    TN-KY 

MSA:    Jackson.    TN 

MSA:  Johnson  CI ty-Klngsport -Bristol.  TN-VA 

MSA:  Knoxvllla.  TN 

MSA:  Manphls.  TN-AR-MS 

MSA:  Nashvllla,  TN 

NON  METRO  STATE:  TEXAS 


'    SINGLE 
WIDE  SPACE 


a? 

117 
87 

135 

103 

141 
141 
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•2 

•2 
•3 

n 
n 
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128 
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•S 
79 
•2 
8S 
§9 
93 
93 

•7 


NON  METRO  STATE :  TEXAS 

MSA:  Abllan*.  TX 

MSA:  Amarlllo.  TX 

MSA:  Austin.  TX 

MSA:  Baauraont-Port  Arthur,  TX 

PMSA:  Brazoria.  TX 

NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE  SCHEDULE  B 
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WIDE  SPACE 

87 

117 
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93 
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69 
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MSA:  Brownsvin«-Har11ng«n.  TX 

MSA:  Bryan-Col  lag*  Station.  TX 

MSA:  Corpus  Chrlsti.  TX 

PMSA:  Dallas.  TX 
MSA 

PMSA 
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El  Paso.  TX 

Fort  Worth-Arlington.  TX 
PMSA:  Galvsston-Taxas  City.  TX 
PMSA:  Houston.  TX 

MSA:  Kin««n-T«ip1«.  TX 

MSA:  Larado.  TX 

MSA:  Longvlaw-Marshall .  TX 

MSA:  Lubbock,  TX 

MSA:  Mc  Allan-Edlnburg-Mlsslon.  TX 

MSA:  Midland.  TX 

MSA:  Odassa.  TX 

MSA:  San  Angalo.  TX 

MSA:  San  Antonio,  TX 

MSA:  ShariMn-Oanlson.  TX 

MSA:  Taxarkana,  TX-Taxarkana,  AR 

MSA:  Tylar.  TX 

MSA:  Victoria.  TX 

MSA:  Waco,  TX 

MSA:  Wichita  Falls,  TX 
EXCEPTION  COUNTY:  CALLAHAN 
EXCEPTION  COUNTY:  CLAY 
EXCEPTION  COUNTY:  HOOD 
EXCEPTION  COUNTY:  JONES 
EXCEPTION  COUNTY:  WISE 

NON  METRO  STATE:  UTAH 


MSA:  Provo-OraiR. 

MSA:  Salt  Laka  C 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 


UT 

Ity-Ogdan. 
BEAVER 
BOX  ELDER 
CACHE 
CARBON 
OAQGETT 
DUCHESNE 
EMERY 
GARFIELD 
GRAND 
IRON 
JUAB 
KANE 
MILLARO 


UT 


SINGLE 

DOUBLE 

WIDE  SPACE 

WIDE  SPACE 

79 

93 

98 

110 

83 

110 

79 

101 

112 

126 

79 

101 

99 

111 

105 

123 

101 

110 

69 

85 

93 

107 

107 

110 

91 

no 

110 

115 

110 

115 

93 

101 

79 

93 

85 

101 

110 

123 

85 

90 

67 

83 

88 

101 

62 

69 

57 

63 

61 

67 

70 

88 

57 

63 

70 

88 

■ 

N/A 

N/A 

138 

155 

155 

172 

99 

115 

99 

115 

99 

115 

138 

155 

99 

115 

99 

lis 

138 

155 

99 

115 

138 

155 

99 

115 

99 

lis 

99 

115 

99 

115 
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EXCEPTION  COUNTY: 

MORGAN 

EXCEPTION  COUNTY: 

PIUTE 

EXCEPTION  COUNTY: 

RICH 

EXCEPTION  COUNTY: 

SAN  UUAN 

EXCEPTION  COUNTY: 

SANPETE 

EXCEPTION  COUNTY: 

SEVIER 

EXCEPTION  COUNTY: 

SUMMIT 

EXCEPTION  COUNTY: 

TOOELE 

EXCEPTION  COUNTY: 

UINTAH 

EXCEPTION  COUNTY: 

WASATCH 

EXCEPTION  COUNTY: 

WASHINGTON 

EXCEPTION  COUNTY: 

WAYNE 

ION  METRO  STATE:  VERMONT 

MSA:  BurKngton. 

VT 

EXCEPTION  COUNTY: 

CHITTENDEN 

EXCEPTION  COUNTY: 

FRANKLIN 

EXCEPTION  COUNTY: 

GRAND  ISLE 

EXCEPTION  COUNTY: 

ORANGE 

EXCEPTION  COUNTY: 

WASHINGTON 

EXCEPTION  COUNTY: 

WINDHAM 

EXCEPTION  COUNTY: 

WINDSOR 

NON  METRO  STATE:  VIRGINIA 


MSA: 
MSA: 
MSA: 
MSA: 

MSA: 
MSA: 
MSA: 
MSA: 


VA 


Charlottaavin*. 

Danvnu.    VA 

Johnson  Clty-Klngsport-Brlstol.  TN-VA 

Lynchburg.  VA 

Norfolk-Virginia  Baach-Nowport  Nawa. 

RIehMond-Patarsburg.  VA 

Roanoka.  VA 

Washington,  OC-MD-VA 
EXCEPTION  COUNTY:  APPOMATTOX 
EXCEPTION  COUNTY:  CRAIG 


VA 


NON  METRO  STATE:  WASHINGTON 


MSA 
MSA 

MSA 

MSA 

PMSA 

MSA 

PMSA 


Baninghan.  WA 

Bramarton.  WA 

Olynpla.  WA 

Richland-Kannawlek-Pssee,  WA 

Saattla.  WA 

Spokana.  WA 

Tacoma,  WA 


NOTE:  TO  IDENTIFY  COUNTIES  (AND  NEW  ENGLAND  TOWNS)  IN  EACH  MSA.  SEE 


SINGLE 

DOUBLE 

WIDE 

SPACE 

WIDE  SPACE 

99 

IIS 

99 

118 

99 

118 

99 

115 

99 

118 

99 

118 

99 

118 

108 

ISO 

138 

188 

99 

118 

99 

118 

99 

118 

126 

146 

182 

174 

183 

178 

130 

180 

■' 

143 

184 

141 

183 

145 

188 

187 

215 

201 

230 

3 

88 

88 

88 

88 

88 

88 

85 

88 

79 

79 

«2S 

188 

123 

183 

85 

88 

185 

188 

77 

77 

83 

83 

126 

146 

126 

183 

126 

183 

126 

183 

172 

172 

161 

227 

' 

138 

188 

144 

170 
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PMSA:  Vancouvar.  WA 
MSA:  Yakima.  WA 

NON  METRO  STATE:  WEST  VIRGINIA 

MSA:  Charleston.  WV 

MSA:  Cumbarland.  MD-WV 

MSA:  Huntlngton-Aahland.  WV-KY-OH 

MSA:  Parkarsburg-Marlatta.  WV-OH 

MSA:  Staubanvina-Walrton.  OH-WV 

MSA:  Whaallng.  WV-OH 
EXCEPTION  COUNTY:  WIRT 

NON  METRO  STATE:  WISCONSIN 
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MSA 
MSA 
MSA 

MSA 
MSA 

PMSA 
MSA 
MSA 

PMSA 
MSA 

PMSA 
MSA 
MSA 


Applaton-Oshkosh-Naanah.  WI 
Duluth.  MN-WI 
Eau  Clalra.  WI 
Graan  Bay,  WI 
Oanasvina-Balolt.  WI 
Kanosha,  WI 
La  Crossa.  WI 
Madison.  WI 
MHwaukaa.  WI 

M<nnaapo11s-St.  Paul.  MN-WI 
Raclna,  WI 
Shaboygan.  WI 
Wausau.  WI 


NON  METRO  STATE:  WYOMING 


MSA:  Caspar.  WY 
MSA:  Chayanna.  WY 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 
EXCEPTION  COUNTY: 


ALBANY 

BIG  HORN 

CAMPBELL 

CARBON 

CONVERSE 

CROOK 

FREMONT 

GOSHEN 

HOT  SPRINGS 

JOHNSON 

LARAMIE 

LINCOLN 

PARK 


SINGLE 

DOUBLE 

WIDE  SPACE 

WIDE  SPACE 

180 

198 

138 

145 

•9 

9S 

93 

93 

124 

124 

90 

90 

90 

90 

91 

91 

99 

93 

_ 

•9 

93 

94 

101 

119 

125 

97 

98 

110 

119 

119 

123 

119 

123 

127 

137 

104 

114 

174 

182 

139 

143 

197 

167 

127 

134 

'  94 

101 

94 

101 

N/A 

N/A 

— 

231 

250 

139 

165 

139 

165 

139 

165 

231 

250 

231 

250 

231 

250 

139 

165 

231 

250 

139 

165 

139 

165 

139 

165 

139 

165 

138 

165 

139 

165 
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EXCEPTION 

COUNTY : 

PLATTE 

EXCEPTION 

COUNTY : 

SHERIDAN 

EXCEPTION 

COUNTY : 

SUBLETTE 

EXCEPTION 

COUNTY : 

SWEETWATER 

EXCEPTION 

COUNTY : 

TETON 

EXCEPTION 

COUNTY : 

UINTA 

EXCEPTION 

COUNTY : 

WASHAKIE 

EXCEPTION 

COUNTY : 

WESTON 

SINGLE 

DOUBLE 

WIDE 

SPACE 

WIDE  SPACE 

138 

165 

231 

250 

138 

165 

231 

250 

138 

165 

138 

165 

138 

165 

138 

165 

9 

s 
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S" 
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FEDERAL  EMERQENCY 
MANAQEMENT  AQENCY 

44CFRPwtanMd60 


Nationei  Flood 


for 
biExisting 
Parta  or  SubdIvWone 


;  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Modification  of  auspenaion  of 
rule. 

iUMMOWT  Thia  notice  modifiea  a  notice 
publiahed  in  the  Federal  Register  on  July 
e.  1968  (53  FR  25332).  That  notice 
modified  a  notice  published  in  the 
Federal  Ragistar  on  June  sa  1987.  (52  FR 
24370)  whidi  suspended  certain 
revisions  to  National  Flood  Insurance 
Program  (NFIP)  regulations  which 
became  effective  on  October  1, 1986  (51 
FR  3029a  Aug.  25, 1988),  and  restored 
prior  provisions  of  the  regulations 
through  March  31, 1988.  llie  suspended 
provisions  required  the  elevation  of 
manufactured  homes  placed  or 
substantially  improved  in  existing 
mobUe  home  parks  and  subdivisions  in 
special  flood  hazard  areas.  The  July  6, 
1988.  notice  extended  the  suspension  of 
these  revisions  through  July  31, 1989  to 
allow  FEMA  sufficient  time  to  complete 
an  analysis  of  the  issue  and  any 
necessary  rulemaking.  This  notice 
further  extends  the  suspension  of  the 


revisions  throng  September  30. 1060  to 
allow  FEMA  sufficient  time  to  cooqplate 
this  rulemaking.  A  proposed  rule  which 
revises  the  suspended  provisions  Is 
published  elsewhere  in  this  issue. 

■PKCnvi  DATB  The  regulations 
published  on  August  25. 1986,  (51  FR 
30290)  are  further  suspended  untfl 
September  3a  1989. 
ran  nnrmaii  MFORMATiON  coNTAcn 
Michael  F.  Robinson.  Federal  Emergency 
Management  Agency  (FEMA).  Federal 
Insurance  Administration.  500  C  Street 
SW..  Washington.  DC  20472;  telephone 
number  (202)  846-2717. 

supPLmtNTARV  iwrowMATiow:  Ob  June 
30, 1987.  the  Federal  Emergency 
Management  Agency  (FEMA)  published 
a  notice  in  the  Federal  Regislv  (52  FR 
24370)  which  suspended  until  March  31, 
1988,  a  portion  of  a  revision  to  National 
Flood  Insurance  Program  (NFIP)  criteria 
which  became  effective  on  October  1, 
1988.  The  portion  of  the  revision  that 
was  suspended  required  the  elevation  of 
manufactured  homes  placed  or 
substantially  improved  in  existing 
mobile  home  parks  and  subdivisions 
(those  established  prior  to  the  adoption 
of  a  community's  floodplain 
management  regulations).  Subsequent  to 
this  publication,  the  Supplementid 
Appropriations  Act  of  1987  (Pub.  L.  100- 
71)  was  signed  into  law  on  July  11. 1987. 
This  Act  suspended  the  same  provision 
throu;^  September  30, 1988.  In  order  to 
make  the  June  30, 1987,  notice  consistent 
with  the  Supplemental  Appropriations 


Act  FEMA  published  a  notice  in  the 
Fedaral  Ra^star  on  September  3, 1987 
(52  FR  33410)  that  modified  the  effective 
date  of  the  suspension  to  read  "through 
September  3a  1988".  The  September  3, 
1087  notice  also  made  several  technical 
coRections  to  the  June  30, 1988  notice. 
TIm  siupension  was  further  extended 
through  July  31, 1980,  in  a  Federal 
Ragistar  notice  published  on  July  6, 1988 
(53  FR  25332). 

FEMA  is  hereby  modifying  the  July  8, 
1988  Federal  Regfarter  notice  to  extend 
the  suspension  of  the  provision  through 
September  3a  1989  rather  than  throu^ 
July  31, 1989.  FEMA  has  pubUshed  a 
proposed  rule  elsewhere  in  this  issue 
which  proposes  to  replace  the 
suspended  revisions.  The  extension 
allows  sufficient  time  for  the  conduct  of 
a  comment  period  for  this  proposed  rule 
and  the  publication  of  a  final  rule  prior 
to  die  expiration  of  the  suspension. 

Modification  of  Suspension  of  Rule 

In  the  "Modification  of  suspension  of 
rule"  (FR  document  88-15093)  beginning 
on  page  25332  in  the  Federal  Register  of 
Wednesday,  July  6. 1988,  make  the 
following  modification:  1.  On  page  25332 
in  the  third  column  under  Modification 
change  "July  31, 1988"  to  read 
"September  3a  1989". 

Dated  May  12. 1989. 
Harald  T.  Ducyaa. 

Administrator,  Federal  Inaunmce 
Admini$tration. 

[FR  Doc.  88-11990  Filed  5-18-89:  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AQENCY 

44  CFR  Parts  59  and  60 

RIN  3067-AB25 

National  Rood  Insurance  Program; 
Elevation  Requirements  for 
Manufactured  Homes  In  Existing 
Manufactured  Home  Parks  and 
Subdivisions 

agency:  Federal  insurance 
Administration  (FIA),  Federal 
Emergency  Management  Agency 
(FEMA). 

ACTION:  Proposed  rule. 

summary:  Tliis  proposed  rule  would 
revise  the  National  Flood  Insurance 
Program  (NFIP)  floodplain  management 
criteria  that  are  applicable  to  the 
placement  or  substantial  improvement 
of  manufactured  homes  in  existing 
manufactured  home  parks  and 
subdivisions  in  flood  hazard  areas  and 
also  the  requirements  applicable  to 
recreational  vehicles,  lie  proposed  rule 
would  replace  provisions  that  became 
effective  on  October  1, 1986  (51  FR 
30290,  Aug.  25, 1986],  but  that  were 
suspended  by  a  notice  published  in  the 
Federal  Register  on  June  3a  1987  (52  FR 
24370).  That  suspension  is  being 
extended  throu^  September  sa  1989,  by 
a  rule  published  elsewhere  in  this  issue, 
to  allow  sufficient  time  for  a  final  rule  to 
be  pubUshed  and  become  effective. 
DATES:  Comments  must  be  received  on 
or  before  July  18, 1989. 
ADDRESSES:  Send  comments  to  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  F.  Robinson,  Federal  Emergency 
Management  Agency,  Federal  Insurance 
Administration,  500  C  Street  SW., 
Washington  DC  20472;  telephone 
number  (202)  646-2717. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  would  revise  National 
Flood  Insurance  Program  (NFIP) 
floodplain  management  criteria  on 
placement  and  substantial  improvement 
of  manufactured  homes  on  sites  in 
existing  manufactured  home  parks  and 
subdivisions.  It  would  replace 
provisions  that  became  effective  on 
October  1, 198a  but  which  were 
subsequently  suspended  by  FEMA  in  a 
June  30, 1987  Federal  Register  notice  and 
later  by  the  Supplemental 
Appropriations  Act  of  1987  (Pub.  L  100- 
71).  In  addition,  provisions  are  included 
regarding  the  application  of  these 
requirements  to  certain  recreational 


vehicles.  Prior  to  developing  this 
proposed  rule,  FEMA  reviewed  the 
comments  submitted  in  response  to  the 
June  3a  1987  Federal  Register  notice, 
conducted  further  research  into  the 
impacts  of  flooding  on  existing 
manufactured  home  parks  and 
subdivisions,  and  developed  a  report  for 
Congress  entitled  "National  Flood 
Insurance  Program:  Report  on  Existing 
Manufactured  Home  Parks  and 
Subdivisions".  That  report  concluded 
that  there  were  alternatives  to  the 
October  1, 1986  rule  revision  that  would 
reduce  the  adverse  economic  impacts  on 
the  owners  and  residents  of  existing 
manufactured  home  parks  and 
subdivisions,  yet  still  achieve  the  NFIP 
objectives  of  reducing  flood  damages 
and  threats  to  public  safety.  After 
submitting  that  report  to  Congress  in 
September  of  1988,  FEMA  met  with  a 
task  force  chaired  by  the  National 
Manufactured  Housing  Federation 
which  made  additional 
recommendations  to  FEMA  in  February 
of  1989.  The  proposed  rule  contains 
elements  of  both  the  alternative 
developed  by  FEMA  in  its  report  for 
Congress  and  the  recommendations  of 
that  task  force. 

Background 

In  order  to  participate  in  the  NFIP, 
communities  are  required  to  adopt 
floodplain  management  regulations  that 
either  meet  or  exceed  minimum  criteria 
established  by  the  FEMA.  These  criteria 
generally  require  that  residential 
structures  including  manufactured 
homes  have  their  lowest  floors  elevated 
to  or  above  the  100-year  or  base  flood 
elevation.  In  NFIP  rule  revisions  which 
became  effective  on  December  31, 197a 
a  special  exception  was  made  to  allow 
for  the  new  placement  replacement  or 
substantial  improvement  of 
manufactiu-ed  homes  in  existing 
manufactured  home  parks  and 
subdivisions  without  meeting  this 
general  elevation  requirement  Existing 
manufactiu«d  home  parks  and 
subdivisions  are  those  for  which  the 
infrastructiuv  servicing  the  individual 
manufactured  home  sites  was  in  place 
prior  to  the  adoption  of  floodplain 
management  regulations  by  a 
community.  This  provision  has 
commonly  been  referred  to  as  the 
"grandfaUiering"  of  existing 
manufactured  home  parks  and 
subdivisions. 

In  the  early  1980's,  Interagency 
Hazard  Mitigation  Teams,  chaired  by 
FEMA  and  mobilized  after  a 
Presidentially  declared  flood  disaster, 
began  identifying  instances  where 
existing  manufactured  home  parks  were 
being  destroyed  or  extensively  damaged 


by  floods.  A  number  of  these  teams. 
when  confronted  with  the  severity  of 
these  damages,  specifically 
recommended  that  FEMA  or  the  local 
unit  of  government  amend  its  floodplain 
management  regulations  to  end  the 
"grandfathering"  of  these  manufactured 
home  parks  to  prevent  future 
reoccurrences  of  this  damage. 

On  December  13. 1982.  an  Advance 
Notice  of  Proposed  Rulemaking  (ANPR) 
was  published  in  the  Federal  Register 
[47  FR  55752)  which,  in  part,  requested 
comments  on  actions  that  FEMA  could 
take  to  remove  distinctions  in  NFIP 
regulations  between  the  treatment  of 
manufactured  homes  and  that  of  other 
forms  of  housing.  Generally,  the 
comments  received  in  response  to  this 
notice  favored  such  an  action.  In 
September  of  1985.  FEMA  published  a 
manual  entitled  "Manufactured  Home 
Installation  in  Flood  Hazard  Areas".  As 
a  result  of  the  research  that  was 
conducted  in  the  preparation  of  this 
manual,  FEMA  concluded  that  it  was 
feasible  to  properly  elevate 
manufactured  homes  under  most 
conditions  even  in  the  narrow  confines 
of  an  existing  manufactured  home  park  . 
or  subdivision. 

Based  on  recommendations  from  the 
Hazard  Mitigation  Teams,  the  results  of 
its  research  on  manufactured  home 
installation,  comments  received  in 
response  to  the  ANPR,  and  other 
information  available  at  the  time,  FEMA 
proceeded  with  a  series  of 
comprehensive  revisions  to  NTIP  criteria 
applying  to  manufactured  homes. 
Revisions  replacing  specific  tie-down 
and  installation  standards  with  general 
performance  standards  became  effective 
on  January  1, 1988. 

On  March  2A,  1986,  FEMA  published  a 
proposed  rule  in  the  Federal  Register  (51 
FR  10742)  which  would  (1)  substitute  the 
term  "mann-'actiu^  home"  in  place  of 
"mobile  home",  (2]  define 
"manufactured  home"  to  include  for 
floodplain  management  purposes  certain 
recreational  vehicles,  (3)  remove 
prohibitions  on  the  placement  of 
manufactured  homes  in  floodways  and 
coastal  high  hazard  areas  (V-zones).  and 
(4]  require  the  elevation  of 
manufactured  homes  placed  or 
substantially  improved  in  existing 
manufactured  home  parks  and 
subdivisions.  The  overall  effect  of  these 
revisions  would  have  been  to  remove 
nearly  all  distinctions  in  NFIP  criteria 
between  the  requirements  that  applied 
to  manufactured  homes  and  those  which 
applied  to  conventional  housing. 
Although  copies  of  the  proposed  rule 
were  sent  to  over  17,000  participating 
communities,  only  a  few  comments  were 
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received.  The  few  comments  from  the 
mamtfactured  home  community 
supported  most  of  the  changes,  but 
expressed  some  concern  over  the  end  of 
"grandfathering"  of  existing 
manufactured  home  parks  and 
subdivisions.  A  final  rule  was  then 
published  in  the  Fedafal  Ragistar  (51  PR 
30290)  which  became  effective  on 
October  1, 1066.  This  final  rule  is 
referred  to  in  this  discussion  as  the 
October  1. 1966  rule  revision. 

As  communities  began  incorporating 
the  October  1. 1986  rule  revision  into 
their  local  floodplain  management 
regulations,  owners  of  existing 
manufactured  home  paries  and  of 
individual  manufactured  homes  became 
more  aware  of  the  elevation 
requirements.  Associations  representing 
the  manufactured  home  community 
requested  that  FEMA  suspend  that 
portion  of  the  rule  revision  and  to 
provide  additional  opportunities  for 
comment  and  analysis  of  the  impacts  of 
such  a  requirement 

FEh4A  suspended  the  provision  in  a 
June  aa  1987  Fadenl  Register  notice. 
The  notice  also  requested  comments  on 
the  impacts  of  the  October  1, 1986  rule 
revision  and  on  possible  alternative 
actions  that  would  reduce  flood 
damages,  but  minimize  the  impacts  of 
those  r^ations.  On  July  11. 1987.  the 
Supplemental  Appropriations  Act  (Pub. 
L  100-71)  was  tigaed  into  law, 
suspending  the  provision  through 
September  30, 1988  to  allow  sufficient 
time  for  readdressing  this  issue.  FEMA 
subsequently  extended  the  suspension 
throu^  July  30. 1986  (53  FR  25332.  July  6. 
1968). 

FEMA's  Report  oo  Existing 
Manufactiued  Home  Parks  and 
Subdivlsioas 


Based  on  its  review  of  the  1.407 
comment  letters  that  were  submitted  to 
the  Rules  Docliet  established  for  the 
June  3a  1987  Federal  Register  notice  and 
independent  studies  of  the  issue,  FEMA 
completed  a  report  in  September  of  1988 
entitled  "National  Flood  Insurance 
Program:  Existing  Manufactured  Home 
Paries  and  Subdivisions"  for  the  House 
of  Representatives  Appropriations 
Subcommittee  on  HUD-Independent 
Agencies.  The  report  included:  (1)  An 
analysis  of  the  impacts  of  flooding  on 
existing  manufactured  home  parks  and 
subdivisions.  (2)  an  analysis  of  the 
impacts  of  requiring  elevation  to  or 
above  the  base  flood  elevation  of  all 
manufactured  homes  placed  therein,  and 
(3)  an  examination  of  alternatives  to  the 
October  1. 1966  rule  revision. 

The  report  estimated  that  there  were 
approximately  $500  million  in  flood 
losses  to  manufactured  homes  and  their 


contents  over  the  10  year  period  from 
1978  through  1967.  Approximately  $250 
million  of^s  damage  can  be  attributed 
to  manufactured  homes  located  in 
existing  manufactured  home  parks  and 
subdivisions.  Federal  costs  associated 
with  these  losses  included  $29.7  million 
in  flood  insurance  claims  payments  and 
approximately  $100  million  in  disaster 
assistance  including  providing 
Temporary  Housing  for  flood  victims. 
Individual  and  Family  Grants,  and  Small 
Business  Administration  (SBA)  disaster 
loans.  Other  Federal  costs  such  as 
defaults  on  Federally  guaranteed  or 
insured  loans  on  these  manufactured 
homes  due  to  flood  damages,  the 
Federal  share  of  constructing  flood 
control  projects,  lost  revenues  as  a 
result  of  casualty  loss  deductions  on 
Federal  income  taxes,  disaster 
assistance  for  the  repair  of  related 
public  infrastructure,  and  public 
expenditures  for  rescue  efforts  and  flood 
fighting  could  not  be  quantified,  but  are 
believed  to  be  significant 

The  report  further  stated  that  despite 
the  availability  of  flood  insurance  from 
the  NFIP  and  private  insurers  and 
disaster  assistance,  a  major  portion  of 
the  cost  of  these  flood  losses  will  be 
borne  by  the  owners  and  residents  of 
existing  manufactured  home  parks. 
Costs  to  owners  of  existing 
manufactured  home  parks  include  the 
repair  of  damages  to  roads,  utilities, 
manufactured  home  pads,  landscaping 
and  support  buildings  and  the  loss  of 
income  from  the  affected  sites  until  they 
can  be  repaired  and  rented.  The  report 
concludes  that  owners  and  occupants  of 
individual  manufactured  homes  are  not 
likely  to  be  fully  reimbursed  for  their 
flood  losses  even  if  the  manufactured 
homes  and  their  contents  are  insured 
through  the  NFIP  or  a  private  insurer  of 
manufactured  homes.  Those  who  are  not 
insured  are  dependent  on  disaster 
assistance  programs  which  are  likely  to 
reimburse  them  for  only  a  small 
percentage  of  their  loss.  Of  particular 
concern  are  retired  persons  on  fixed 
incomes  and  other  low  income  persons 
who  often  live  in  manufactured  homes 
who  are  less  likely  than  the  population 
as  a  whole  to  be  able  to  fully  recover 
financially  from  serious  flood  losses. 

More  importantly,  the  report 
determines  that  there  are  significant 
public  safety  concerns  that  must  be 
addressed.  Although  in  coastal  areas 
subject  to  hurricanes  most  residents  are 
normally  evacuated  upon  the  issuance 
of  a  hurricane  warning,  this  is  not 
always  possible  for  flooding  that  occurs 
along  rivers  and  streams.  FEMA 
identified  a  number  of  instances  where 
lives  were  lost  as  a  result  of  the  flooding 
of  existing  manufactured  home  parks.  In 


similar  situations  loss  of  life  was 
avoided  only  through  the  heroic  actions 
of  emergency  management  personnel 
who  placed  their  own  lives  in  jeopardy. 

The  report  also  analyzed  the 
economic  impacts  on  owners  and 
residents  of  existing  manufactured  home 
parks  and  subdivisions  that  would  result 
if  the  October  1. 1966  rule  revision 
requiring  that  the  lowest  floor  of 
manufactured  homes  be  at  or  above  the 
100-year  or  base  flood  elevation  was 
implemented.  The  report  concluded  that 
there  were  approximately  40.000  sites  in 
existing  manufactured  home  parks  and 
subdivisions  that  were  subject  to 
moderate  or  deep  flooding  (flood  depths 
of  greater  than  3  feet)  that  could 
potentially  be  affected  by  the  elevation 
requirement  Elevating  these 
manufactured  homes  would  generally 
require  use  of  foundation  systems  other 
than  standard  manufactured  home 
installations.  FEMA  estimates  that  the 
elevation  requirement  would  apply  to 
approximately  8  percent  of  these  sites  in 
any  given  year.  Costs  of  elevating  these 
manufactiued  homes  would  range  from 
$400  to  $8,000  in  addition  to  the  costs  of 
a  standard  installation  depending  on  the 
depth  of  flooding  at  the  site  and  the 
elevation  technique  used. 
Approximately  126.000  additional  sites 
are  located  in  flood  hazard  areas,  but 
are  subject  to  shallow  flooding  (flood 
depths  of  3  feet  or  less).  These  sites 
would  not  be  affected  since  elevation 
requirements  could  be  met  using 
standard  manufactured  home 
installations. 

Discussed  in  FEMA's  report  for 
Congress  are  the  concerns  expressed  by 
representatives  of  the  manufactured 
home  community  who  believe  that,  for  a 
number  of  reasons,  it  is  not  practicable 
to  require  elevation  to  or  above  the  base 
flood  elevation  of  manufactured  homes 
placed  in  existing  manufactured  home 
parks  and  subdivisions.  These  persons 
believe  that  requiring  elevation  would 
ultimately  lead  to  the  closure  of  many  of 
these  parks  and  subsequent  loss  of 
affordable  housing.  Rather  than  meet 
elevation  requirements,  they  believe 
that  manufactured  home  owners  would 
choose  to  locate  on  manufactured  home 
park  sites  outside  of  the  floodplain  if 
available.  This  reluctance  to  elevate 
would  be  due  to  aesthetics,  practical 
difficulties  in  elevating  manufactured 
homes  in  the  narrow  confines  of  many 
existing  parks,  the  reluctance  of  many 
persons,  particularly  the  elderly,  to 
climb  stairs,  and  the  added  cost  of  an 
elevated  manufactured  home 
installation  given  the  low  incomes  of 
many  manufactured  home  owners. 
FEMA  notes  that  most  of  these  same 
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arguments  were  raised  in  opposition  to 
elevation  requirements  for  odier  types  of 
residential  construction  during  the 
initial  years  of  the  NFIP.  Since  that  time 
the  housing  industry  and  the  general 
public  have  adapted  to  the  elevation 
requirement  and  it  has  become  an 
accepted  and  prudent  construction 
practice. 

However,  one  important  way  in  which 
manufactured  home  paries  are  unique 
from  other  forms  of  residential 
construction  is  the  split  in  ownership 
between  the  lot  and  the  manufactured 
home.  Renters  of  sites  are  reluctant  to 
make  substantial  capital  investments  in 
the  site  due  to  their  uncertain  tenure, 
particulariy  since  the  value  of  any 
improvements  would  accrue  to  the 
owner  of  the  manufactured  home  park 
and  not  the  manufactured  home  owner. 
Manufactured  home  parii  owners  have 
indicated  that  they  are  reluctant  to  make 
this  capital  investment  due  to  the  added 
cost  for  upgrading  sites,  costs  that  diey 
do  not  believe  can  be  passed  on  to 
tenants  through  rent  increases.  In 
addition,  they  anticipate  resistance  by 
prospective  tenants  to  living  in  elevated 
manufactured  homes  and  opposition 
fit)m  current  tenants  to  elevating 
manufactured  homes  on  neighboring 
sites. 

While  many  existing  manufacttired 
home  parks  will  have  only  a  few  sites 
affected  or  will  be  able  to  otherwise 
adjust  to  such  a  requirement  some 
manufactured  home  paries  would  be 
severely  impacted  if  elevation  continued 
to  be  required.  These  paries  would 
include  those  with  a  high  percentage  of 
sites  subject  to  moderate  or  deep 
flooding,  a  high  rate  of  turnover  of  sites, 
a  high  percentage  of  sites  cturently 
vacant  high  debt  servicing  costs  in 
relation  to  rental  income  generated,  no 
alternative  locations  for  manufactured 
home  sites  on  the  property,  and/or  no 
alternative  economic  uses  of  the  land. 
The  timing  of  the  impacts  would  vary 
since  the  requirement  is  not  retroactive 
and  would  cmly  apply  as  sites  became 
vacant  Existing  manufactured  home 
parks  with  low  turnover  rates  might 
remain  profitable  for  many  years  even  if 
they  were  subject  to  moderate  or  deep 
flooding.  For  other  existing 
manufactured  home  parks,  the  owner 
would  have  to  choose  whether  to 
upgrade  a  site  when  it  becomes  vacant 
relocate  the  site  to  elsewhere  on  the 
property,  or  leave  the  site  vacant  and 
forego  the  rental  income. 

Ultimately,  in  extreme  cases  where 
the  decision  is  made  to  leave  all  or  most 
sites  vacant,  rental  income  eventually 
would  become  insufficient  to  pay  for 
debt  servicing  and  operation  costs  while 


still  providing  a  profit  to  the  owner.  At 
this  point  the  park  would  likely  be 
closed  and  eidier  (1)  sold  for  operation 
with  fewer  sites,  (2)  converted  to 
another  use  which  woidd  generate 
higher  income,  or  (3)  allowed  to  go  into 
foreclosure.  When  this  occurs,  the 
renters  of  individual  sites  would  have  to 
relocate  to  a  different  manufactured 
home  park  at  a  cost  of  several 
thousands  of  dollars,  provided  that  a 
suitable  vacant  site  could  be  found  This 
future  uncertainty  likely  would  be 
reflected  in  lowered  property  values  of 
both  the  manufactured  home  paric  and 
individual  manufactiued  homes  many 
years  prior  to  actual  closure. 

FEMA  believes  that  a  relatively  small 
number  of  otherwise  economically 
healthy  manufactured  home  parks 
would  actually  have  closed  if  elevation 
requirements  continued  to  be  in  effect 
Many  existing  manufactured  home 
paries  are  subject  to  shallow  flooding  or 
have  only  a  few  sites  subject  to 
moderate  or  deep  flooding.  In  addition, 
there  are  ways  individual  existing 
manufactured  home  paries  could  have 
adapted  to  an  elevation  requirement 
However,  the  report  indicated  that  this 
possible  outcome  was  of  sufficient 
concern  to  warrant  the  consideration  of 
alternatives  that  would  minimize  these 
occurrences  or  provide  additional 
opportunities  for  owners  of  existing 
manufactured  home  paries  to  adjust  to 
an  elevation  requirement  The  only  way 
to  fully  protect  the  economic  interests  of 
the  owners  of  existing  manufactured 
home  parks  and  of  individual 
manufactured  homes  currently  located 
in  these  parks  would  be  to  continue  the 
"grandfathering".  To  do  so  would 
jeopardize  the  lives  and  property  of 
prospective  residents  of  the  park  who 
are  not  currently  at  risk. 

In  an  effort  to  balance  these 
conflicting  concerns.  FEMA  developed  a 
selected  alternative  outlined  in  the 
report  for  Congress.  This  selected 
alternative  was  designed  to  reduce  the 
economic  impacts  on  the  owners  and 
residents  of  existing  manufactured 
homes,  yet  still  achieve  the  NFIP 
objectives  of  reducing  flood  damages 
and  threats  to  public  safety.  The 
selected  alternative  in  FEMA's  report 
includes  the  following  components: 

1.  All  manufactiued  homes  placed  or 
substantially  improved  on  a  site  in  an 
existing  manufactured  home  park  or 
subdivision  where  a  manufactured  home 
had  been  substantially  damaged  by  a 
flood  would  be  required  to  be  elevated 
so  that  the  lowest  floor  of  the 
manufactured  home  was  at  or  above  the 
100-year  or  base  flood  elevation.  These 
sites  tend  to  be  those  subject  to  the 


severest  and  most  frequent  flood 
conditions. 

2.  After  a  ten  year  period  ending  on 
October  1. 1999.  all  remaining  sites  in 
existing  manufactured  home  paries  and 
subdivisions  would  also  become  subject 
to  the  elevation  requirement  The 
substantial  damage  requirement  in  item 
1  and  natural  attrition  during  this  period 
would  significantly  redue^  the  numbers 
of  sites  affected  and.  thus,  the  severity 
of  any  impacts. 

3.  The  definition  of  "manufactured 
home"  would  be  revised  to  allow 
communities  the  option  of  excluding  a 
recreational  vehicle  from  the  definition 
and  the  application  of  floodplain 
management  requirements  if  the  vehicle 
is  fully  licensed  and  ready  for  highway 
use. 

4.  A  requirement  previously  at  44  CFR 
60.3(b)(9)  that  emergency  evacuation 
plans  be  established  by  communities  to 
assure  that  the  residents  of 
manufactured  home  parks  and 
subdivisions  are  evacuated  to  safe  areas 
after  a  flood  warning  would  be  restored. 

5.  Maximum  use  would  be  made  of  the 
proposed  NFIP  Community  Rating 
System  to  encourage  a  variety  of  actions 
by  communities  to  address  the  problem. 

Subsequent  to  the  completion  of  the 
report  FEMA  met  with  a  task  force 
organized  and  chaired  by  the  National 
Manufactured  Housing  Federation 
(NMHF).  Also  included  on  the  task  force 
were  representatives  of  the 
Manufactured  Housing  Institute,  two 
manufactiued  home  owners 
associations,  and  the  Association  of 
State  Floodplain  Managers,  a  private 
insurer  of  manufactured  homes,  and  a 
local  official.  This  task  force  met  in 
November  of  1988  and  February  of  1988 
to  discuss  the  impacts  of  various 
alternatives  and  develop 
recommendations  submitted  to  FEMA 
for  consideration. 

The  NMHF  Usk  force  adopted  the 
following  recommendations  by  majority 
vote: 

1.  In  V-zones  and  floodways.  items  1 
and  2  of  the  selected  alternative  in 
FEMA's  report  should  be  applied  to  sites 
in  existing  manufactured  home  parks 
and  subdivisions.  In  addition,  FEMA 
should  encourage  local  governments  to 
use  block  grants  and  other  measures  to 
relocate  sites  and  manufactured  homes 
from  these  areas. 

2.  Outside  of  V-zones  and  floodways, 
items  1  and  2  of  the  selected  alternative 
in  FEMA's  report  should  be  applied  to 
sites  in  existing  manufactured  home 
parks  which  can  comply  using  a 
standard  installation  (36  inch  load 
bearing  piers). 
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3.  Outside  of  V-zones  and  floodways, 
manufactured  homes  placed  in  existing 
manufactured  home  parks  which  cannot 
meet  the  base  flood  elevation 
requirement  using  the  36  inch  pier 
should  at  a  minimum  still  be  elevated  on 
the  36  inch  pier  to  reduce  the  frequency 
of  flood  damages.  (The  recommendation 
did  not  specify  whether  this  was  to  be 
implemented  immediately  or  through 
items  1  and  2  of  the  selected 
alternative.) 

4.  The  severity  of  the  flood  hazard 
should  be  fully  disclosed  to  owners  of 
manufactured  homes  who  rent  sites  in 
designated  floodplains. 

5.  FBSiA  should  encourage  escrowing 
or  payment  plans  to  make  flood 
insurance  affordable  to  low  income 
manufactured  home  owners. 

6.  The  word  "internal"  should  be 
deleted  from  that  portion  of  the 
definition  of  "manufactured  home"  in 
FEMA's  report  dealing  with 
"recreational  vehicle"  jacking  systems. 

7.  The  impacts  of  the  adopted 
regulations  should  be  reevaluated  in 
1999. 

The  task  force  members  representing 
the  manufactured  home  community 
generally  believed  that  the  elevation  of 
a  manufactured  home  higher  than  on  a 
standard  installation  was  not 
practicable  due  to  the  attitudes  of 
manufactured  home  owners  who  rent 
sites  and  the  problems  related  to  the 
split  ownership  of  the  manufactured 
home  and  the  site.  They  also  believed 
that  ending  the  "grandfathering"  in  10 
years  as  provided  for  in  the  selected 
alternative  in  FEMA's  report  would 
have  immediate  severe  adverse 
economic  impacts  on  the  manufactiu^d 
home  park  owners  and  on  owners  of 
manufactured  homes  currently  in  those 
parks.  This  provision  introduces  a  high 
degree  of  uncertainty  into  the  futiue  of 
some  manufactured  home  parks  and 
may  preclude  the  financing  or 
refinancing  of  the  park  itself  as  well  as 
the  financing  of  individual  manufactured 
homes  on  sites  therein.  As  evidenced  by 
their  recommendations,  these  task  force 
members  were  willing  to  concede  that 
these  impacts  might  be  acceptable  in 
readily  identifiable  high  hazard  areas 
such  as  In  V-zones  and  floodways.  This 
set  of  recommendations  was  not  fully 
supported  by  the  representatives  of  the 
Association  of  State  Floodplain 
Managers  that  were  on  the  task  force. 

Requiiements  for  Existing  Manufactured 
Home  Parks  and  Subdivisions 

FEMA  has  developed  provisions  for 
this  proposed  rule  which  combine 
portions  of  both  the  selected  alternative 
in  FEMA's  report  to  Congress  and  the 
NMHF  task  force  recommendations. 


FEMA  believes  that  this  approach  will 
minimize  adverse  economic  impacts  on 
the  manufactured  home  community  ' 
while  at  the  same  time  substantially 
achieving  the  NFIP  objectives  of 
reducing  losses  of  life  and  property  due 
to  flooding. 

For  existing  manufactured  home  parks 
and  subdivisions,  the  proposed  rule 
contains  three  basic  provisions.  First, 
communities  would  be  required  to 
develop  or  have  developed  evacuation 
plans  for  residents  of  existing 
manufactured  home  parks  and 
subdivisions.  Second,  manufactured 
homes  placed  or  substantially  improved 
on  sites  in  an  existing  manufactived 
home  park  or  subdivision  on  which  a 
manufactured  home  has  incurred 
substantial  damage  as  the  result  of  a 
flood  would  be  required  to  be  elevated 
to  or  above  the  base  flood  elevation. 
Third,  all  other  manufactured  homes 
placed  or  substantially  improved  in 
these  existing  manufactured  home  parks 
and  subdivisions  would  have  to  be 
elevated  on  reinforced  piers  or  other 
foundation  elements  that  are  no  less 
than  36  inches  in  height  above  grade  or 
have  their  lowest  floor  at  or  above  the 
base  flood  elevation  if  this  allows  for 
the  use  of  a  lower  foundation. 

In  support  of  these  requirements, 
defiinitions  of  "existing  manufactured 
home  park  or  subdivision",  "expansion 
to  an  existing  manufactured  home  park 
or  subdivision",  and  "new  manufactured 
home  park  or  subdivision"  would  be 
permanently  added  to  44  CFR  59.1. 
These  definitions  are  the  same  as  are 
currently  in  effect  under  the  suspension 
notice  published  in  the  Federal  Register 
on  June  30. 1987  (52  FR  24370).  They 
closely  parallel  those  definitions  used  to 
implement  the  "grandfathering"  of  an 
"existing  mobile  home  park  or  mobile 
home  subdivision"  in  NFIP  criteria  that 
were  in  effect  prior  to  the  October  1. 
1986  rule  revision.  "Existing 
manufactured  home  park  or 
subdivision"  continues  to  be  defined  as 
a  manufactured  home  park  or 
subdivision  for  which  the  construction 
of  facilities  for  servicing  the  lots  on 
which  the  manufactured  homes  are  to  be 
affixed  are  completed  prior  to  the 
effective  date  of  the  floodplain 
management  regulations  adopted  by  the 
community. 

The  first  of  the  three  basic  provisions 
of  the  proposed  rule  would  require  that 
a  plan  for  evacuating  the  residents  of 
existing  manufactured  home  parks  or 
subdivisions  be  developed  and  filed 
with  and  approved  by  appropriate 
community  emergency  management 
authorities.  The  piupose  of  this 
requirement  is  to  reduce  the  potential 
for  loss  of  life  if  existing  manufactured 


home  parks  or  subdivisions  are  flooded, 
"rhis  requirement  was  included  in  the 
regulations  prior  to  October  1. 1986.  but 
was  dropped  to  simplify  the  regulations 
since  it  was  assumed  that  as  a  result  of 
ending  the  "grandfathering"  of  existing 
manufactured  home  parks  and 
subdivisions,  the  need  for  the 
requirement  would  be  reduced  as 
elevation  requirements  were  applied. 
However,  if  placement  of  manufactured 
homes  in  existing  manufactured  home 
parks  is  to  be  permitted  without 
elevation  to  or  above  the  base  flood 
level,  this  places  additional  persons  at 
risk  and  evacuation  plans  must  again  be 
required. 

'These  plans  could  be  developed  by 
the  community  as  a  component  of  an 
overall  emergency  plan  or  required  of 
individual  park  owners.  The  complexity 
of  the  plan  would  be  dependent  on  the 
severity  of  the  flood  hazard  and  the 
amotmt  of  warning  time  available.  The 
purpose  of  this  plan  is  to  ensure  the  safe 
evacuation  of  people  and  not  the 
manufactured  homes  themselves.  The 
removal  of  individual  manufactiu«d 
homes  from  an  existing  manufactured 
home  park  or  subdivision  after  a  flood 
warning  is  seldom  feasible  and 
sometimes  dangerous. 

The  second,  and,  from  the  standpoint 
of  reducing  future  flood  losses,  most 
important  of  the  basic  provisions  in  this 
proposed  rule,  is  the  revised 
requirement  at  44  CFR  60.3(c)(6)  that 
manufactured  homes  be  elevated  so  that 
their  lowest  floors  are  at  or  above  the 
base  flood  elevation  when  placed  on 
sites  in  an  existing  manufactured  home 
park  or  subdivision  where  a 
manufactured  home  has  incurred 
substantial  damage  as  a  result  of  a 
flood.  Paragraph  (c)(6)  would  also 
require  elevation  of  manufactured 
homes  placed  or  substantially  improved 
on  sites  outside  of  a  manufactured  home 
park  or  subdivision,  in  a  new 
manufactured  home  park  or  subdivision 
or  in  an  expansion  to  an  existing 
manufactured  home  park  or  subdivision. 
These  sites  were  subject  to  the  elevation 
requirement  prior  to  the  October  1. 1988 
rule  revision. 

Note  that  the  proposed  rule  does  not 
apply  the  elevation  requirement  to 
manufactured  homes  placed  in  existing 
manufactured  home  parks  or 
subdivisions  where  the  repair, 
reconstruction,  or  improvement  of  the 
streets,  utilities,  and  pads  equals  or 
exceeds  50  percent  of  the  value  of  the 
streets,  utilities  and  pads  prior  to  the 
repair,  reconstruction  or  improvement. 
This  provision  was  contained  in  the 
regulations  prior  to  the  October  1, 1986 
and  in  the  June  30, 1987  Federal  Register 
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suspension  notice.  The  provision  would 
no  longer  be  required  if  the  concept  of 
"substantial  damage"  is  to  be  applied  to 
individual  sites. 

The  term  "substantial  damage"  is 
defined  in  a  proposed  rule  which  FEMA 
published  in  the  Federal  Register  on 
March  7. 1989  (54  FR  9523).  "Substantial 
damage"  means  damage  sustained  by  a 
structiu^  (in  this  case  a  manufactiu^d 
home)  whereby  the  cost  of  restoring  the 
structure  to  its  before  damaged 
condition  would  equal  or  exceed  50 
percent  of  the  market  value  of  the 
structure  before  the  damage  occurred. 
Note  that  due  to  a  variety  of  reasons 
evident  in  the  following  paragraph,  this 
provision  would  apply  only  to 
substantial  damage  due  to  flood  and  not 
to  other  causes  such  as  a  fire  or  wind.  In 
order  to  implement  this  provision,  the 
commimity  would  have  to  determine 
those  sites  in  existing  manufactured 
home  parks  where,  subsequent  to  the 
inclusion  of  the  requirement  in  their 
floodplain  management  regulations, 
manufactured  homes  have  incurred 
substantial  damage  due  to  a  flood. 
When  permits  are  issued  for  the 
placement  or  substantial  improvement 
of  a  manufacttued  home  on  one  of  these 
sites,  elevation  of  the  lowest  floor  of  the 
manufactured  home  to  or  above  the 
base  flood  elevation  would  be  required. 

Once  a  manufactured  home  has  been 
destroyed  or  sustained  major  damage 
due  to  a  flood  on  a  particular  site,  there 
is  no  justification  to  further  delay 
imposition  of  an  elevation  requirement 
on  that  site.  As  stated  in  the  report  to 
Congress,  the  post-flood  period  is  an 
ideal  time  to  upgrade  or  relocate  sites 
for  a  variety  of  reasons,  including:  (1) 
These  sites  will  tend  to  include  those 
subject  to  the  most  severe  and  frequent 
flooding,  (2)  the  availability  of  disaster 
assistance  and  flood  insurance  claims 
payments  will  ease  the  financial  impacts 
on  owners  of  manufactured  homes,  (3) 
sites  affected  will  tend  to  be  contiguous, 
allowing  use  of  elevation  techniques 
such  as  fill  or  relocation  of  sites  while 
minimizing  impacts  on  adjoining 'sites, 
(4)  flooded  sites  are  likely  to  remain 
vactmt  for  a  period  of  time  imless  they 
are  upgraded  resulting  in  loss  of  rental 
income  to  the  park  owner,  (5)  costly 
repairs  to  park  infrastructure  will  be 
necessary  making  it  more  attractive  to 
relocate  these  sites  out  of  the  floodplain 
where  possible  or  to  abandon  them,  (6) 
conversion  of  the  park  to  alternative 
uses  will  often  be  possible  at  this  time, 
(7)  owners  of  individual  manufactured 
homes  will  have  lost  their  homes  and 
will  generally  want  to  move  to  a 
floodfree  site,  and  (8)  there  will  be  a 
great  deal  of  local  support  for  solving 


the  problem  since  the  severity  of  the 
hazard  will  be  clearly  evident 

FEMA  now  believes  that  there  is 
sufficient  validity  to  the  arguments 
raised  by  the  manufactured  home 
community  against  its  proposal  to  end 
the  remaining  "grandfathering"  of 
existing  manufactured  home  parks  and 
subdivisions  on  October  1, 1999  to 
warrant  an  alternative  actioiL  This 
proposed  rule  does  not  include  such  a 
provision.  However.  FEMA  continues  to 
believe  that  requiring  elevation  of 
manufactured  homes  to  or  above  the 
base  flood  elevation  is  the  only  way  to 
ensure  that  potential  flood  losses  and 
threats  to  public  safety  are  significantly 
reduced  in  these  existing  manufactured 
home  parks  and  subdivisions.  However, 
as  an  alternative,  the  third  basic 
provision  in  the  proposed  rule  requires 
that  manufactiu^d  homes  that  are 
placed  or  substantially  improved  (for 
other  than  substantial  damage  due  to  a 
flood)  on  sites  in  existing  manufactured 
home  parks  or  subdivisions  cue  elevated 
so  that  the  manufactured  home  chassis 
is  supported  by  reinforced  piers  or  other 
foundation  elements  that  are  no  less 
than  36  inches  in  height  above  the  grade 
at  the  site.  A  lower  foundation  system 
could  be  used  if  the  lowest  floor  of  the 
manufactured  home  would  be  at  or 
above  the  base  flood  elevation  using 
such  a  foundation. 

The  36  inch  pier  is  the  maximum 
height  that  a  number  of  States  allow 
without  use  of  an  "engineered" 
foundation  at  significantly  greater  cost 
The  concept  of  requiring  use  of  at  least  a 
36  inch  pier  was  suggested  by  the  task 
force  chaired  by  the  National 
Manufactured  Housing  Federation. 
FEMA  has  modified  the  task  force 
recommendation  by  requiring  use  of  36 
inch  reinforced  piers  or  other  foundation 
elements  immediately  upon  amendment 
of  the  local  floodplain  management 
regulations  subsequent  to  this  rule 
becoming  final. 

By  requiring,  at  a  minimum,  a  36  inch 
reii^orced  pier  or  other  foundation 
system,  additional  flood  protection  can 
be  achieved  with  minimal  impacts  on 
the  owners  of  manufactured  homes  or  of 
existing  manufactured  home  paries.  This 
should  result  in  a  reduction  of  flood 
losses  and  the  resulting  flood  insurance 
claims  payments  and  disaster  assistance 
costs.  "1116  36  inch  reinforced  pier 
combined  with  the  height  of  a 
manufactured  home  chassis  and  floor 
system  would  place  the  top  of  the 
manufactured  home  floor  between  four 
and  one  half  and  five  feet  above  the 
lowest  grade  at  the  site.  This  would  be 
sufficient  to  protect  the  estimated  75 
percent  of  manufactured  homes  that  are 


subject  to  shallow  flooding  from 
inundation  damage  due  to  the  base  or 
100  year  flood,  provided  that  the 
reinforced  pier  or  other  foundation 
system  was  designed  to  withstand  the 
forces  of  moving  floodwaters  and  the 
impact  of  debris  carried  by  those 
floodwaters.  In  addition,  the  36  inch 
reinforced  pier  or  other  foundation 
would  reduce  the  frequency  of  flooding 
of  those  manufactured  homes  on  sites 
subject  to  greater  depths  of  flooding.  If 
the  use  of  the  36  inch  pier  or  other 
foundation  is  not  required,  it  is  likely 
that  many  manufactured  homes  would 
continue  to  be  placed  at  lower 
elevations  despite  the  fact  that  elevation 
on  the  36  inch  pier  was  practicable  and 
could  be  done  at  minimal  or  no 
additional  cost 

All  manufactured  homes  placed  in 
flood  hazard  areas  must  be  securely 
anchored  to  an  adequately  anchored 
foundation  system  to  resist  floatation, 
collapse,  or  lateral  movement  If  piers 
are  to  be  used  to  elevate  manufactured 
homes,  they  must  be  reinforced.  For 
flood  hazard  areas  subject  to  velocity 
floodwaters  or  impact  by  debris,  the 
lateral  forces  on  the  foundation  and  the 
manufactured  home  would  generally  be 
in  excess  of  those  that  can  be  withstood 
using  stacked  concrete  blocks  and  over- 
the-top  or  frame  ties. 

The  proposed  rule  also  adds  a 
provision  at  44  CFR  60.3(e)(8)  that 
clarifies  which  requirements  would 
apply  in  Coastal  High  Hazard  Areas  (V-  ' 
zones).  This  provision  states  that 
manufactured  homes  placed  or 
substantially  improved  outside  of 
manufactured  home  parks  or 
subdivisions,  in  new  manufactured 
home  parks  or  subdivisions,  in 
expansions  to  existing  manufactuired 
home  parks  or  subdivisions,  and  on  sites 
in  existing  manufactured  home  parks 
and  subdivisions  on  which  a 
manufactured  home  has  incurred 
substantial  damage  as  a  result  of  a 
flood,  are  subject  to  the  construction 
requirements  applicable  to  all  other  V- 
zone  structures. 

Manufactured  homes  placed  or 
substantially  improved  (for  reasons 
other  than  from  substantial  damage  due 
to  a  flood)  on  other  sites  in  existing 
manufactured  home  parks  and 
subdivisions  in  V-zones  would  have  to 
meet  the  proposed  requirement  at 
paragraph  (c](12)  which  provides  for  use 
of  the  36  inch  reinforced  pier  or  other 
foundation  system.  It  should  be  noted 
that  use  of  a  reinforced  36  inch  pier  in  a 
V-zone  may  be  adequate  to  protect  the 
manufactured  home  from  damage  due  to 
sheet  flow  in  small  coastal  storms. 
However,  these  manufactured  home 
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installations  will  not  withstand  the 
wave  impacts  that  would  be 
encountered  in  V-iones  during  maior 
coastal  storms.  The  only  way  to  protect 
a  manufiictured  home  located  in  a  V- 
zone  from  severe  damage  due  to  wave 
impact  during  a  ma)or  coastal  storm  is 
to  meet  the  construction  requirements 
applicable  to  all  other  V-sone  structures. 
Note  that  44  CFR  603  (cX6)  and  (c)(12) 
do  not  apply  to  Zone  AO  (an  area  of 
shallow  flooding  with  flood  depths  of  3 
feet  or  less  with  no  clearly  defined 
channel).  Manufactured  homes  placed 
or  substantially  improved  in  Zone  AO 
must  meet  die  same  standards  as  other 
residential  structures  and  have  their 
lowest  floor  elevated  above  the  highest 
adjacent  grade  at  least  as  U^  as  the 
depth  number  specified  on  the  Flood 
Insurance  Rate  Map  (FIRM).  Existing 
manufactured  home  parks  and 
subdivisioBS  located  in  Zone  AO  were 
not  previously  "grandfathered",  since 
elevation  at  least  as  high  as  die  depth 
number  oonld  be  acoomplidied  by  using 
a  standaid  manufactured  home 
installation. 

Raqdnasaots  To  Be  AppUad  to 
RgqiyHwi  Vehirlaa 

The  October  1, 1886  rule  revision 
defined  "manafactersd  home"  to 
indnde.  far  floodplain  management 
purposes,  "parte  trailers,  travel  trailers, 
and  other  similar  vehicles  plaoed  on  a 
site  for  greater  than  180  coosecative 
days".  For  insoranoe  purposes,  park 
trailers,  travd  trailers,  end  other  similar 
vehicles  were  not  indoded.  TUs  meant 
that  once  one  of  these  vdddes  remained 
on  a  site  for  more  than  180  consecutive 
days  it  became  a  "manufactured  home" 
and  was  subiect  to  all  the  applicable 
floodplain  management  requirements 
induding  requirements  for  (1)  obtaining 
a  permit  in  accordance  with  44  CFR 
60.3(bM2).  (2)  elevating  and  anchoring 
the  vehicle  to  resist  floatation  collapse 
and  lateral  movement  in  accordance 
with  44  CFR  eOL3(b)(8).  and  (3)  elevating 
the  vehicle  so  that  its  lowest  floor  is  at 
or  above  the  base  flood  elevation  in 
accordance  with  44  CFR  eo.3(c)(e). 

The  supplementary  information  in  the 
proposed  rule  explained  the  intent  of 
this  definition  change: 

The  intent  of  diis  proviaiaB  is  to  indnde 
these  vehicles  when  they  an  penaanantly 
left  on  a  site  and  tlieir  usage  and  risk  is  the 
Mme  as  a  "manufactured  hoaie".  but  not 
Include  Uiem  when  they  are  placed  on  iftes 
only  •eaaonally  oraaed  only  for  camping  and 
other  aliort  tenn  occupancies. 

The  specific  problems  that  FEMA 
intended  to  address  by  defining  certain 
recreational  vehides  to  be 
manufactured  homes  were  two-fold. 
First,  older  recreational  vehides  are 


often  taken  off  their  wheels  and  placed 
on  blocks  and  used  as  weekend 
"cottages",  hunting  or  fishing  camps,  or 
for  similar  uses.  The  second  problem 
has  arisen  ¥vith  the  recent  development 
of  the  park  trailer  and  the  growth  in  size 
of  the  travel  trailer.  In  some 
geographical  areas,  recreational  vehicle 
resorts,  travd  trailer  parks,  and 
campgrounds  have  been  established 
within  which  sites  are  sold  or  rented  for 
long  periods  of  time.  Paik  trailers  and 
larger  travel  trailers  were  located  in 
these  recreational  vehide  resorts,  travel 
trailer  pariu  and  campgrounds.  Over 
time  stick-built  additions  such  as 
"Florida  rooms"  and  other  living  areas 
and  garages,  carports,  and  sun  shades 
were  added  to  these  units  and  many 
evolved  into  seasonal  and.  in  a  few 
instances,  year-round  housing. 

Ahhou^  FEMA  does  not  currently 
insure  these  structures,  their  use  and 
risk  are  no  different  from  a 
manufactured  home  or  conventional 
house  and.  as  sudi.  they  should  be 
subject  to  the  same  floodplafai 
management  standards  as  other  forms  of 
residential  construction.  At  the  time 
FEMA  developed  the  rule  revision  that 
became  effective  October  1, 1986,  it 
believed  that  the  use  of  the  "180 
consecutive  dasT  criteria  would  cause 
less  disruption  in  the  operation  of  most 
travel  trailer  parks  or  campgrounds  than 
any  alternative  course  of  action.  It  was 
antidpated  that  the  recreotkmal  vehide 
would  be  periodically  moved  to  avoid 
meeting  die  definition  of  "manufactured 
home"  and  becoming  subject  to 
"manufactured  home"  requirements.  By 
ensuring  diet  recreational  vehides 
placed  in  flood  hazard  areas  were 
periodically  moved.  FEMA  would 
prevent  dwse  recreational  vdiicles  from 
being  permanendy  placed  on  a  site  and 
evolving  into  seasonal  or  year-round 
housing.  This  would  »««<"<i«i«»  the 
investment  at  risk  and  insure  that,  if  a 
flood  did  occur,  no  individuals  would 
lose  their  primary  residence  and  become 
eligible  lot  disaster  assistance. 

Several  of  those  who  commented  in 
response  to  the  June  30.1967  Fedsral 
Re^ster  expressed  concerns  diat.  by 
induding  certain  park  trailers,  travd 
trailers,  and  similar  vehicles  in  the 
definition  of  "manufactured  home", 
FEMA  was  improperly  equating 
recreational  vdiides  with  manufactured 
homes  and  made  the  point  that  the 
former  were  not  built  to  industry 
standards  for  manufactured  homes  and 
were  not  intended  as  primary 
residences.  FEMA  included  these 
recreational  vehides  in  the  definition  of 
"manufactured  home"  solely  to  avoid 
unnecessary  complexity  in  NFIP  criteria 
and  not  to  imply  that  they  were  in  any 


way  built  to  manufactured  home 
standards.  It  does  not  believe  that  the 
approach  is  inconsistent  with  the 
Manufactured  Home  Construction  and 
Safety  Standards  Ad  of  1974  as 
indicated  in  some  of  those  comments. 

However,  a  more  serious  problem  was 
subsequenUy  bron^t  to  FEMA's 
attention  by  local  ofiBdals.  FEMA 
believed  thiat  the  provision  induding 
recreational  vehides  in  the  definition  of 
manufactured  home  only  if  they  were 
placed  on  a  site  for  more  than  180 
consecutive  days  would  be  relativdy 
simple  for  local  offidals  to  administer. 
However,  diis  has  not  always  been  the 
case,  particularly  for  condominium  or 
long  term  leaae  campgrounds,  travel 
trailer  pariu.  and  recreational  vehicle 
resorts  whidi  are  becoming  increasingly 
commcm.  Because  the  owner  of  the 
recreational  vehide  either  owns  the  site 
or  has  a  year  or  longer  lease  on  that  site, 
the  management  of  the  campground, 
travel  trailer  park  or  resort  does  not 
keep  records  of  the  movements  of  that 
individual  recreational  vehide.  It  is 
difficult  for  local  offidals  in  these 
communities  to  ensure  that  these 
recreational  vehides  are  in  fact  moved 
and  have  not  remained  on  the  site  for 
more  thm  die  180  consecutive  days. 
FEMA  proposes  to  address  these 
concerns  as  part  of  an  overall  effort  to 
darify  the  requirements  applicable  to 
recreational  vehides.  FEMA  proposes  to 
add  a  separate  definition  of 
"recreational  vehide"  which  will  be 
consistent  with  the  definition  in  U.S. 
Department  of  Housing  and  Urban 
Development  regulations  and  to  indude 
separate  floodplain  management 
requirements  for  "recreational  vehicles" 
at44CFR60.3(c)(14). 

Under  the  proposed  rule,  no 
floodplain  management  regulations 
would  apply  to  a  racreational  vehide  if 
the  recreational  vehide  was  on  site  for 
less  than  180  consecutive  days  or  was 
fully  licenced  and  ready  for  highway 
use.  "Ready  for  highway  use"  means 
tiiat  the  recreational  vehide  is  on  its 
wheels  or  jacking  system,  is  attached  to 
the  site  only  by  quick  disconned  tjrpe 
utilities  and  security  devices,  and  has  no 
permanendy  attached  additions.  If  the 
recreational  vehide  did  not  meet  either 
of  these  criteria,  the  recreational  vehide 
would  be  subject  to  the  permitting 
requirement  in  i  60.3(b)(1)  and  the 
elevation  and  anchoring  requirements  in 
S  60.3(c)(6). 

There  are  no  provisions  for 
"grandfathering"  recreational  vehicle 
sites.  These  sites  can  continue  to  be 
used  by  recreational  vehides  which  are 
"fully  licenced  and  ready  for  highway 
use".  Those  recreational  vehides  which 
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are  currentiy  on  sites  and  which  are  not 
"fully  licenced  and  ready  for  highway 
use"  would  not  be  subject  to  these 
requirements  unless  they  were 
substantially  improved  or  replaced  by 
another  recreational  vehide.  When  a 
recreational  vehide  is  removed  from  the 
site  for  whatever  reason,  the  owner  of 
the  campground,  travel  trailer  park, 
recreational  vehide  resort  or  individual 
site  will  have  the  option  of  either 
meeting  the  floodplain  management 
requirements  with  any  replacement 
recreational  vehide  or  ensuring  that 
such  a  vehide  remained  fully  licensed 
and  highway  ready.  The  latter 
alternative  is  not  inconsistent  with  the 
manner  in  which  most  travel  trailer 
parks  or  recreational  vehide  resorts  are 
traditionally  operated  and  should  pose 
no  hardship  to  the  owner  or  operator  of 
that  fadlity. 

An  additional  reason  for  not 
"grandfathering"  recreational  vehide 
sites  is  that  nearly  all  recreational 
vehicle  resorts,  travel  trailer  parks  and 
campgrounds  were  initially  established 
to  serve  a  transient  clientele  and  only 
later  evolved  into  permanent 
placements  of  individual  recreational 
vehicles  on  sites.  It  would  not  be 
possible  to  develop  a  simple  set  of 
criteria  for  "grandfathering"  individual 
recreational  vehide  sites. 

FEMA  believes  that  the  advantage  of 
this  approach  is  that  the  local  buUding 
offidal  should  be  able  to  drive  by  or 
through  a  campground,  travel  paric,  or 
recreational  veUde  resort  periodically 
and  verify  that  all  vehides  in  a 
campground  are  recreational  vehides. 

FEMA  intends  to  provide  the 
community  with  the  option  of  either 
using  the  "180  day"  criteria  or  the  "fully 
licensed  and  ready  for  highway  use" 
criteria  since  either  would  achieve  the 
intended  purpose.  Many  communities 
already  place  limitations  on  how  long  a 
recreational  vehide  can  be  left  on  a  site 
for  reasons  other  than  floodplain 
management  Other  communities  are 
located  in  areas  where,  due  to  dimate, 
possible  vandalism,  or  other  reasons, 
recreational  vehicles  are  seldom  left  on 
a  site  over  the  winter.  These 
communities  have  already  adopted  the 
"180  day"  criteria  or  its  equivalent  and 
can  administer  the  provision  without 
difficulty. 

Other  Actions 

FQt  the  purpose  of  flood  insurance 
rating,  all  manufactured  homes  placed 
or  substantially  improved  in  existing 
manufactured  home  parks  and 
subdivisions  will  continue  to  be  treated 
as  Pre-FIRM  structures  and  eligible  for 
Pre-FIRM  rates.  This  will  apply  even  on 
those  sites  where  a  manufactiu*ed  home 


has  been  substantially  damaged  and 
where  elevation  to  or  above  the  base 
flood  elevation  is  required  for 
subsequent  placements  and  substantial 
improvements  of  manufactured  homes. 
The  reason  for  continuing  to  make 
insurance  available  at  Pre-FIRM  rates  is 
the  practical  difficulty  for  insurance 
agents  in  identifying  which  sites  are 
subjed  to  an  elevation  requirement  and 
which  are  not  However,  applicants  for 
flood  insurance  on  these  manufactured 
homes  will  have  the  option  of  submitting 
an  elevation  certificate  and  being  rated 
based  on  the  elevation  of  the 
manufactured  home  if  this  would  result 
in  a  lower  rate. 

FEMA  encourages  partidpating 
communities  to  work  with  and  assist  the 
owners  and  residents  of  existing 
manufactured  home  pariu  and 
subdivisions  in  their  community  to 
upgrade  their  parks  to  minimize  flood 
damages  and  threats  to  public  safety.  In 
many  communities,  these  existing 
manufactured  home  parks  constitute  a 
critical  housing  resource  for  low  and 
moderate  income  persons  that  may  be 
difficult  to  replace  if  severely  damaged 
due  to  flooding.  Communities  should 
consider  waiving  other  planning  and 
zoning  requirements  if  this  will  allow 
relocation  of  the  most  hazardous  and 
frequentiy  flooded  sites  to  flood-free  or 
less  hazardous  locations  or  the 
upgrading  of  sites  to  minimize  flood 
damages.  There  may  be  situations 
where  public  financial  assistance  in 
these  efforts  is  in  the  best  interests  of  all 
concerned. 

FEMA  intends  to  make  use  of  the 
proposed  NFIP  Community  Rating 
System  to  encourage  action  by 
communities  to  reduce  damages  to  and 
impacts  on  owners  and  residents  of 
existing  manufactiu«d  home  parks. 
Under  this  Community  Rating  System, 
flood  insurance  premiums  woidd  be 
reduced  in  those  communities  which 
undertake  actions  to  reduce  flood  losses 
above  and  beyond  the  minimum  actions 
required  for  participation  in  the  NFIP. 
The  reductions  in  flood  insurance 
premium  would  reflect  the  decreased 
risk  and  exposure  to  losses  to  the 
program  that  would  result  from  these 
actions.  In  addition  to  recognizing  more 
restrictive  regulations  adopted  by  a 
community,  tiie  Community  Rating 
System  would  provide  credit  for  actions 
such  as  full  disclosure  requirements  for 
prospective  park  tenants,  developing 
emergency  flood-fighting  plans,  and 
actions  to  assist  manufactured  home 
park  owners  in  upgrading  or  relocating 
flood-prone  sites  or  otherwise  reducing 
flood  damages. 

FEMA  has  decided  not  to  include  in 
this  proposed  rule  the  National 


Manufactured  Housing  Federation  task 
force  recommendation  that  there  should 
be  a  disclosure  requirement  for 
manufactured  homes  placed  in  existing 
manufactured  home  piEuks  in  flood 
hazard  areas.  The  NFIP  will  continue  to 
depend  on  the  permit  requirement  for 
placements  of  manufactured  homes  and 
the  notifications  required  under  the 
mandatory  purchase  provisions  in  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended (42 U.S.C 4002, et seq],  to 
disdose  flood  hazards.  Historically, 
FEMA  has  encouraged,  but  not  required, 
the  adoption  of  these  disclosure 
requirements  by  State  or  local 
governments.  Disclosure  requirements 
are  currentiy  a  recommendation  for 
commimities  in  44  CFR  60.22  Planning 
Considerations  for  Floodprone  Areas 
and  will  be  credited  under  the 
Communify  Rating  System. 

The  task  force  also  recommended  that 
the  NFIP  should  explore  encouraging  the 
more  widespread  use  of  escrowing  for 
flood  insurance  premiums  and 
establishing  payment  plans  to  make 
flood  insurance  affordable  to  the  owners 
of  manufactured  homes.  The  task  force 
believed  that  this  would  encourage  the 
purchase  of  flood  insurance  by  these 
persons.  FEMA  does  recommend  that 
lenders  escrow  funds  for  payment  of 
flood  insurance  premiums.  This  practice 
provides  a  means  for  lenders  to  ensure 
that  flood  insurance  coverage  is 
maintained  on  properties  subject  to  the 
mandatory  purchase  requirement  in  the 
Flood  Disaster  Protection  Act  of  1973. 
However,  FEMA  has  no  authority  to 
require  escrowing.  Action  would  have  to 
be  taken  by  the  Federal 
instrumentalities  which  regulate  the 
various  categories  of  lenders. 

In  regard  to  payment  plans.  FEMA's 
concern  has  been  that  the  risk  of 
flooding  is  highly  seasonal  in  many 
types  of  floodplains  and  in  many  areas 
of  the  nation.  It  would  be  possible  that 
persons  would  obtain  flood  insurance 
and  then  stop  making  payments  after 
the  season  with  the  severest  flood 
hazard  had  passed.  FEMA  will  have  to 
study  further  to  determine  whether  the 
gain  in  additional  policies  in  effect  that 
result  from  the  use  of  payment  plans 
would  be  sufficient  to  counterbalance 
this  potential  loss  of  premium  income. 

Finally,  the  task  force  chaired  by  the 
National  Manufactured  Home 
Federation  recommended  that  the  issues 
related  to  existing  manufactured  home 
parks  and  subdivisions  should  be 
reevaluated  at  the  end  of  10  years.  The 
task  force  felt  that  the  problem  should 
be  given  the  opportunity  to  solve  itself 
through  attrition  and  that  further  actions 
may  be  unnecessary.  FEMA  agrees  that 
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this  type  of  review  is  necessary, 
particularly  since,  under  the  proposed 
rule,  limited  "grandfathering"  of  existing 
manufactured  home  parks  and 
subdivisions  will  continue.  If  at  the  end 
of  10  years,  a  reevaluation  indicates  that 
the  regulatory  requirements  in  this 
proposed  rule  and  the  natural  attrition 
of  older  existing  manufactured  home 
parks  and  subdivisions  have 
substantially  reduced  the  number  of 
sites  at  risk  and  the  attendant  flood 
losses,  no  additional  actions  by  FEMA 
would  be  necessary.  However,  if  flood 
losses,  government  costs,  and  threats  to 
public  safety  are  not  reduced 
s'gnificantly,  there  may  be  a  need  to 
review  other  alternatives. 

Impacts  on  Community  Ordinances 

It  is  important  to  emphasize  that  NFIP 
criteria  are  minimum  standards  that 
communities  must  meet  in  order  to 
participate  in  the  program.  The  criteria 
do  not  preempt  State  or  community 
authority  to  adopt  more  restrictive 
requirements  if  they  so  choose.  This  is 
p-xjvided  for  at  44  CFR  60.1(d)  which 
specifically  states  that  more  restrictive 
Slate  and  local  regulations  take 
precedence  over  NFIP  criteria.  Note  ♦hat 
no  matter  what  actions  FEMA  takes 
regarding  existing  manufactured  home 
porks  and  subdivisions,  some  States  and 
many  communities  are  likely  to  continue 
to  require  standards  equivalent  to  those 
in  the  October  1, 1986  rule  revision. 

Any  community  which  adopted  and 
currently  has  in  force  the  October  1. 
1386  elevation  requirement  will  ab^ady 
be  compliant  as  will  communities  in 
those  States  which  require  elevation  of 
all  manufactured  homes.  These 
communities  will  have  the  option  of 
incorporating  the  final  rule  into  their 
ordinances.  In  addition,  communities 
which  do  not  have  existing 
manufactured  home  parks  will  be 
considered  compliant  regardless  of  the 
language  in  their  ordinance  since  the 
"grandfather"  provision  would  have  no 
practical  effect.  Ordinance  revisions 
would  be  required  by  FEMA  for  those 
communities  that  both  (1)  have  existing 
manufactured  home  parks  or 
subdivisions  and  (2)  have  retained  or 
amended  their  ordinances  to 
reincorporate  the  complete 
"grandfathering". 

FEMA  has  determined,  based  upon  an 
Environmental  Assessment,  that  the 
proposed  rule  does  not  have  significant 
impact  upon  the  quality  of  the  human 
environment.  As  a  result,  an 
Environmental  Impact  Statement  will 
not  be  prepared.  A  fmding  of  no 
significant  impact  is  included  in  the 
formal  docket  file  and  is  available  for 
public  inspection  and  copying  at  the 


Rules  Docket  Clerk,  Office  of  General 
Counsel,  Federal  Emergency 
Management  Agency.  500  C  Street  SW.. 
Washington,  DC  20472. 

The  proposed  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
has  not  undergone  regulatory  flexibility 
analysis.  Note  that  the  basis  of  this 
determination  is  FEMA's  report 
"National  Flood  Insurance  Program: 
Existing  Manufactured  Home  Parks  and 
Subdivisions"  which  examined  these 
potential  impacts  in  detail. 

The  proposed  rule  is  not  a  "major 
rule"  as  defined  in  Executive  Order 
12291,  dated  February  17. 1981.  and 
hence,  no  regulatory  analysis  has  been 
prepared. 

FEMA  has  determined  that  this 
proposed  rule  does  not  contain  a 
collection  of  information  requirement  as 
described  in  section  3504(h)  of  the 
Paperwork  Reduction  Act. 

List  of  Subiects  in  44  CFR  Parts  59  and 
60 

Flood  insurance.  Flood  plains. 
Accordingly,  it  is  proposed  to  amend 
44  CFR  Chapter  1.  Subchapter  B  as 

follows: 

PART  59-GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  59 
continues  to  read  as  follows: 

Authority:  42  U&C.  4001  et  seq.; 
ReorganizaUon  Plan  No.  3  of  1978;  E.0. 12127. 


S59.1    [AmencM] 

2.  Section  59.1  is  amended  as  follows: 

a.  By  revising  the  definition  of 
"Existing  manufactured  home  park  or 
subdivision"  to  read  as  follows: 

"Existing  manufactiired  home  park  or 
subdivision"  means  a  manufactured 
home  park  or  subdivision  for  which  the 
construction  of  facilities  for  servicing 
the  lots  on  which  the  manufactured 
homes  are  to  be  affixed  (including,  at  a 
minimum,  the  installation  of  utilities,  the 
construction  of  streets,  and  either  final 
site  grading  or  the  pouring  of  concrete 
pads]  is  completed  before  the  effective 
date  of  the  floodplain  management 
regulations  adopted  by  a  community. 

b.  By  revising  the  definition  of 
"Expansion  to  an  existing  manufactured 
home  park  or  subdivision"  to  read  as 
follows: 

"Expansion  to  an  existing 
manufactured  home  park  or 
subdivision"  means  the  preparation  of 
additional  sites  by  the  construction  of 
facilities  for  servicing  the  lots  on  which 
the  manufactured  homes  are  to  be 


affixed  (including  the  installation  of 
utilities,  the  construction  of  streets,  and 
either  final  site  grading  or  the  pouring  of 
concrete  pads). 

•  •        •        •        * 

c.  By  revising  the  definition  of 
"Manufactured  home"  to  read  as 
follows: 

•  •        *        •        • 

"Manufactured  home"  means  a 
structure,  transportable  in  one  or  more 
sections,  which  is  built  on  a  permanent 
chassis  and  is  designed  for  use  with  or 
without  a  permanent  foimdation  when 
attached  to  the  required  utilities.  The 
term  "manufactured  home"  does  not 
include  a  "recreational  vehicle". 

d.  By  adding,  alphabetically,  a 
definition  of  "New  manufactured  home 
park  or  subdivision"  to  read  as  follows: 

•  ♦        *        •        • 

"New  manufactured  home  park  or 
subdivision"  means  a  manufactured 
home  park  or  subdivision  for  which  the 
construction  of  facilities  for  servicing 
the  lots  on  which  the  manufactured 
homes  are  to  be  affixed  (including  at  a 
minimmn.  the  installation  of  utiUties,  the 
construction  of  streets,  and  either  final 
site  grading  or  the  pouring  of  concrete 
pads]  is  completed  on  or  after  the 
effective  date  of  floodplain  management 
regulations  adopted  by  a  community. 

•  *        •        •        • 

e.  By  adding,  alphabetically,  a 
definition  of  "Recreational  vehicle"  to 
read  as  follows: 

•  •        •        •       • 

"Recreational  vehicle"  means  a 
vehicle  which  is  (1)  built  on  a  single 
chassis;  (2)  400  square  feet  or  less  when 
measured  at  the  largest  horizontal 
projections;  (3)  designed  to  be  self- 
propelled  or  permanently  towable  by  a 
light  duty  truck;  and  (4)  designed 
primarily  not  for  use  as  a  permanent 
dwelling  but  as  temporary  living 
quarters  for  recreational,  camping, 
travel,  or  seasonal  use. 


PART  60-CRITERiA  FOR  LAND  USE 
MANAGEMENT  AND  USE 

3.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978;  E.0. 12127 

$60.3    (Amendadl 

4.  Section  60.3  is  amended  as  follows: 
a.  By  adding  in  paragraph  (b)(4) 

between  the  phrases  "(c)(5),"  and 
"(c](12)"  the  phrase  "(c)(6),"  and 
between  the  phrases  "(c)(12)."  and 
"(d)(2)"  the  phrase  "(c](14).". 
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b.  By  adding  paragraph  (b)(9)  to  read 
as  follows: 


d.  By  revising  paragraph  (c)(12]  to 
read  as  follows: 


(b)  *  *  * 

(9)  Require  that  a  plan  for  evacuating 
residents  of  all  manufactured  home 
parks  or  subdivisions  located  within 
zone  A  on  the  community's  FHBM  or 
FIRM  be  developed  and  filed  with  and 
approved  by  appropriate  community 
emergency  management  authorities. 
***** 

c.  By  revising  paragraph  (c)(6)  to  read 
as  follows: 

***** 

(c) 

(6)  Require  that  manufactured  homes 
that  are  placed  or  substantially 
improved  within  Zones  Al-30,  AH,  and 
AE  on  the  community's  FIRM  on  sites  (1) 
outside  of  a  manufactured  home  park  or 
subdivision,  (ii)  in  a  new  manufactured 
home  park  or  subdivision,  (iii)  in  an 
expansion  to  an  existing  manufactured 
home  park  or  subdivision,  or  (iv)  in  an 
existing  manufactured  home  park  or 
subdivision  on  which  a  manufactured 
home  has  incurred  "substantial  damage" 
as  the  result  of  a  fiood,  be  elevated  on  a 
permanent  foundation  such  that  the 
lowest  fioor  of  the  manufactured  home 
is  elevated  to  or  above  the  base  fiood 
elevation  and  be  securely  anchored  to 
an  adequately  anchored  foundation 
system  to  resist  fioatation  collapse  and 
lateral  movement. 


(c)  *  *  * 

(12)  Require  that  manufactured  homes 
to  be  placed  or  substantially  improved 
on  sites  in  existing  manufactured  home 
parks  or  subdivisions  within  zones  Al- 
30,  AH,  and  AE  on  the  community's 
FIRM  that  are  not  subject  to  the 
provisions  of  paragraph  (c)(6)  of  this 
section  be  elevated  so  that  either  (i)  the 
lowest  fioor  of  the  manufactured  home 
is  at  or  above  the  base  fiood  elevation, 
or  (ii)  the  manufactured  home  chassis  is 
supported  by  reinforced  piers  or  other 
foundation  elements  that  are  no  less 
than  36  inches  in  height  above  grade  and 
be  securely  anchored  to  an  adequately 
anchored  foundation  system  to  resist 
fioatation,  collapse,  and  lateral 
movement. 
***** 

e.  By  adding  paragraph  (c)(14]  to  read 
as  follows: 

***** 

(c)  *  *  * 

(14)  Require  that  recreational  vehicles 
placed  on  sites  within  Zones  Al-30,  AH, 
and  AE  on  the  community's  FIRM  either 
(i)  be  on  the  site  for  less  than  180 
consecutive  days,  (ii)  be  fully  licensed 
and  ready  for  highway  use,  or  (iii)  meet 
the  requirements  for  "manufactured 
homes"  in  paragraphs  (b)(1)  and  (c)(6)  of 
this  section.  A  recreational  vehicle  is 
ready  for  highway  use  if  it  is  on  its 


wheels  or  jacking  system,  is  attached  to 
the  site  only  by  quick  disconnect  type 
utilities  and  security  devices,  and  has  no 
permanently  attached  additions. 

***** 

f.  By  removing  in  paragraph  (d)(1)  the 
phrase  "(13)"  and  replacing  it  with 
"(14)". 

g.  By  removing  in  paragraph  (e)(1)  the 
phrase  "(13)"  and  replacing  it  with 
"(14)". 

h.  By  adding  paragraph  (e)(8]  to  read 
as  follows: 


(e)  *  •  • 

(8)  Require  that  manufactured  homes 
placed  or  substantially  improved  within 
Zones  Vl-30.  V.  and  VE  on  the 
community's  FIRM  on  sites  (i)  outside  of 
a  manufactured  home  park  or 
subdivision,  (ii)  in  a  new  manufactured 
home  park  or  subdivision,  (iii)  in  an 
expansion  to  an  existing  manufactured 
home  park  or  subdivision,  or  (iv)  in  an 
existing  manufactured  home  park  or 
subdivision  on  which  a  manufactured 
home  has  incurred  "substantial  damage" 
as  the  result  of  a  flood,  meet  the 
standards  of  paragraphs  (e)(2)  through 
(7)  of  this  section. 

***** 

Dated.  May  12, 1989. 
Harold  T.  Duryee, 

Federal  Insurance  Administrator. "" 

|FR  Doc.  89-11991  Filed  05-18-89;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-53118;  FftL-M6C-»] 

Premanuteeture  NoUcee;  Monthly 
Statue  Report  for  February  1989 


n  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


r.  Section  5(d)(3)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  request  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
February  1969. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  Public  Reading  Room  NE-G004  at 
the  address  below  between  SKX)  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

ADOiWaa:  Written  comments,  identified 
with  the  document  control  number 
"[OPTS-53115)"  and  the  specific  PMN 
and  exemption  request  number  should 
be  sent  to:  Document  Processing  Center 
(TS-790),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  401  M 
Street  SW..  Room  L-lOO,  Washington, 
DC  20M0.  (202)  554-1305. 

MM  mfrrNiR  mponmation  contact: 
Michael  M.  Stahl,  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44,  401  M 
Street  SW..  Washington.  DC  20460,  (202) 
554-1404.  TDD  (202)  554-0551. 

SUefLnMNTANV  intoamation:  The 
monthly  status  report  published  in  the 
Federal  Registar  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012  (15 
U.S.C.  2504)].  will  identify:  (a)  PMNs 
received  during  February;  (b)  PMNs 
received  previously  and  still  under 
review  at  the  end  of  February;  (c)  PMNs 
for  which  the  notice  review  period  has 
ended  during  February;  (d)  chemical 
substances  for  which  EPA  has  received 
a  notice  of  commencement  to 
manufacture  during  February;  and  (e) 
PMNs  for  which  the  review  period  has 
been  suspended.  Therefore,  the 
February  1989  PMN  Status  Report  is 
being  published. 


Date:  April  25. 1989. 

Steven  Nawburs-Rinn. 

Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 

Fremanufactuie  Notice  Monthly  Status 
Report— February  1989 

I.  113  PBBMAia'PACTUBE  NOTICES  AND 

Exemption  Requests  Received  DimiNO 
THE  Month 


PMNNk 


89-0328 
89-0332 
89-0336 
89-0340 
89-0344 
80-0348 
89-0352 
89-0356 
89-0360 
89-0364 
89-0368 
89-0372 
89-0376 
8»-0380 
89-0384 
89-0388 
89-0392 
89-0396 
89-0400 
89-0404 
89-0408 
89-0412 
89-0416 
89-0420 
89-0424 
P  88-0470 

Y  80-0061 

Y  80-0065 

Y  80-0069 


89-0329 
80-0333 
89-0337 
88-0341 
89-0345 
89-0349 
89-0353 
89-0357 
80-0361 
89-0365 
89-0389 
89-0373 
89-0377 
89-0381 
89-0385 
89-0389 
89-0393 
89-0387 
89-0401 
8»-O405 
89-0400 

89-0417 
89-0421 
89-0425 
89-0058 
89-0062 
89-0066 


P  89-0330 
P  89-0334 
89-0338 
80-0342 
80-0346 
89-03S0 
89-0354 
89-0358 
89-0362 
89-0366 
89-0370 
89-0374 
89-0378 
89-0382 
89-0386 
89-0390 
80-0394 
80-0396 
89-0402 
89-0406 
89-0410 
80-0414 
89-0418 
89-0422 
89-0426 
89-0059 
89-0063 
80-0067 


P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

Y 

Y 

Y 


P  89-0331 
P  89-0335 
P  89-0339 
P  89-0343 
P  89-0347 
P  89-0351 
P  89-0355 
P  89-0359 
P  89-0363 
80-0367 
89-0371 
89^»75 
89-0379 
80-0383 
8»-0387 
89-0391 
89-0395 
88-0399 
89-0403 
89-0407 
89-0411 
8»-0415 
89-0419 
89-0423 
89-0427 
89-0060 
80-0064 
80-0068 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
Y 
Y 
Y 


II.  274  PBEMANfFACn-BB  NOTICBB 

Received  Pbbviouslt  and  Still  Under 
Review  at  the  End  or  the  Month 


PMN  No. 


85-0216 
85-0718 
86-1078 
86-1603 
87-0058 
87-0198 
87-0323 
87-1028 
87-1226 
87-1379 
87-1546 
87-1555 
87-1882 
88-0157 
88-0318 
88-0393 
88-0578 


85-0535 
86-0294 
86-1189 
88-1604 
87-0059 
87-0199 
87-0770 
87-1066 
87-1227 
87-1417 
87-1547 
87-1759 
88-0049 
88-0105 
88-0320 
88-0468 
88-0598 


P  85-0536 
P  86-0295 
P  86-1235 
86-1607 
87-0105 
87-0200 
87-0794 
87-1104 
87-1273 
87-1436 
87-1548 
87-1872 
88-0083 
88-0225 
88-0353 
88-0515 
88-0602 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


85-0619 
86-0502 
86-1602 
87-0057 
87-0197 
87-0201 
87-0963 
87-1192 
87-1337 
87-1542 
87-1549 
87-1881 
88-0156 
88-0275 
88-0387 
88-0522 
88-0606 


88-0622 
88-0726 
88-0884 
88-0894 
88-0081 

88-1035 

88-1120 

88-1212 

86-1271 

88-1275 

88-1443 

88-1514 

88-1568 

88-1621 

88-1632 

86-1658 

88-1691 

88-1748 

86-1774 

88-1809 

88-1844 

88-1889 

88-1940 

86-1982 

88-1999 

88-2009 

88-2177 

88-2188 

88-2212 

88-2230 

86-2271 

88-2334 

88-2349 

88-2398 

88-2436 

88-2470 

88-2529 

88-2562 

88-2568 

86-2620 

89-0031 

88-0078 

89-0097 

89-0117 

89-0194 

89-0234 

89-0268 

89-0287 

8»-0303 

89-0312 

89-0321 


P 
P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


88-0658 

88-0836 

88-0688 

86-0698 

88-0965 

88-1005 

88-1063 

86-1168 

88-1220 

86-1272 

88-1277 

88-1446 

86-1529 

88-1618 

88-1622 

88-1647 

88-1682 

88-1730 

88-1753 

88-1783 

86-1811 

88-1850 

86-1806 

88-1956 

88-1984 

88-2000 

88-2100 

88-2179 

88-2196 

88-2213 

88-2231 

88-2275 

88-2341 

88-2367 

86-2405 

86-2437 

88-2473 

88-2530 

86-2563 

88-2575 

88-2631 

89-0066 

89-0069 

89-0122 
89-0195 
89-0241 
8fr-0278 
89-0292 
89-0309 
89^0313 


P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 


88-0671 

86-0864 

88-0689 

88-0918 

88-0097 

86-1020 

88-1116 

88-1189 

88-1240 

88-1273 

88-1303 

88-1460 

86-1543 

88-1619 

88-1630 

88-1648 

88-1686 

88-1739 

86-1761 

88-1786 

86-1823 

88-1856 

86-1937 

86-1958 

88-1985 

86-2001 

88-2160 

88-2180 

88-2204 

88-2228 

86-2236 

88-2293 

88-2343 

86-2380 

88-2434 

88-2463 

88-2484 

86-2536 

88-2564 

88-2582 

88-2632 

89-0073 

89-0090 

89-0115 

89-0184 

89-0225 

89-0245 

89-0279 

89-0298 

89-0310 

89-0314 


P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 


86-0701 

88-0875 

88-0890 

86-0972 

68-0998 

88-1021 

88-1118 

88-1211 

86-1250 

88-1274 

86-1377 

88-1473 

86-1567 

88-1620 

88-1631 

88-1657 

88-1690 

88-1740 

88-1783 

88-1807 

88-1839 

86-1857 

88-1938 

88-1980 

86-1985 

88-2002 

88-2169 

88-2181 

88-2210 

86-2229 

86-2237 

88-2328 

86-2344 

88-2389 

88-2435 

88-2469 

88-2518 

88-2540 

88-2566 

88-2587 

89-0030 

89-0077 

89-0091 

89-0116 

89-0191 

89-0227 

89-0254 

89-0280 

89-0301 

89-0311 

89-0319 


P  89-0326 


ni.  74  Premanufacture  Notices  and  Exemption 
Request  for  Which  the  Notice  Review  Period 
Has  Ended  During  the  Month.  Expiration  or 
the  Notice  Re\new  Period  Does  Not  Signify 
That  the  Chemical  Has  Been  Added  to  the 
Inventory 

PMN  No. 
P  85-0941    P  87-0066    P  87-1694    P  88-0862 


P  86-1221 
P  88-1425 


P  88-1278 
P  88-1617 


P  86-1278 
P  88-1623 


P  88-1403 
P  88-1653 
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P  86-2132 

P  88-2133 

P  88-2139 

P  88-2145 

P  89-0100 

P  89-0101 

P  89-0102 

P  89-0103 

P  89-0127  P  89-0128 

P  89-0130 

P  89-0131 

P  88-2206 

P  86-2297 

P  88-2298 

P  88-2330 

P  89-0105 

P  89-0106 

P  89-0107 

P  89-0106 

P  89-0132  P  89-0133 

P  89-0134 

P  89-0135 

P  88-2331 

P  88-2332 

P  88-2359 

P  88-2407 

P  89-0109 

P  89-0112 

P  89-0113 

P  89-0114 

Y  89-0050  Y  80-0053 

Y  89-0054 

Y  89-0056 

P  88-2422 

P  88-2487 

P  88-2561 

P  86-2608 

P  89-0118 

P  8&-0119 

P  89-0120 

P  80-0121 

Y  69-0057  Y  80-0058 

Y  89-0059 

Y  89-0060 

P  88-2633 

P89-00e8 

P  8&-0092 

P  89-0093 

P  89-0123 

P  89-0124 

P  89-0125 

P  89-0126 

Y  89-0061  Y  89-0062 

P  89-0094 

P  89-0095 

P89-0096 

P  89-0098 

IV. 


113  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture 


PMNNa 


P  83-0128 
P  83-0129 
P  83-0130 
P  83-0131 
P83-0295 
P  84-0501 
P  84-1182 
P  85-0215 
P8S-0866 
P  86-0701 
P86-0934 
P  86-1084 
P  86-1161 
P  86-1163 
P  86-1166 
P  86-1194 
P  86-1614 
P  87-0007 
P  87-0294 
P  87-0509 
P  87-0552 
P  87-0576 
P  87-0804 

P  87-0840 
P  87-1103 
P  87-1346 

P  87-1670 
P  87-1764 
P  87-1773 
P  88-0104 
P  88-0105 
P  88-0113 
P  88-0178 
P88-020e 
P  88-0213 
P  86-0246 
P  88-0533 
P  88-0541 
P88-0542 
P  88-0546 
P  88-0564 
P88-0583 

P  88-0708 
P  88-0709 
P  88-0780 
P  88-0824 

P88-0899 
P  88-0917 
P  88-0920 
P  88-0940 

Pna  /ww>g 

P  88-1046 
P  88-1224 
P  88-1333 
P  88-1488 


Identity/Generic  name 


G  Orgmoxinc  mH. 


Syncfuda  (Ml  ranga.  dewaxad  daaninitad  shala  oiQ.. 

UgM  Nraighl  lun  rMVhtha . 

naavy  anigni  >un  napmns ___..„_._. 

Q  OrganoauHur  oofnpbund 


Baraana.  l-ettMnyM-mattiytMnzana,  1-elhenyi-3-inett)yl-2.propenoic  acid.  2-elhytt«exyl  aster. 

G  FuncSonal  aremaiic  polyelhar 

G  PolyaalBi  polyol 

G  Po^valar  polyurattiana 

GAoyScrasin 


G  Ethylana  vinyt  fatly 
G 


copotymar. 


G  Sulisiilulad  aiMophariyl  azo  aubalitulad  naphltiaiana  suHbnic  acid  s««. 

6  PdymathacrySc  resin  far  shade  improver  far  textiles 

0  SSana  modWed  aiphatic  aScydic  urelhane 

G  Akanoic  anhydride 

G  PWyaScytaneglycol  eetsr 


G  Styranatad  aoyic  maSwciyic  polymer 

Linear.  C10-C13,  afeybanzaneauNonic  acid 

Banajic  acid.2-<(3-(4-melhacyphanol)-2-melhyl-1-1-propenyl)«ninoK  methyl  ester. 

G  Poiyuraa  urelhane  acrytate 

Q  Cartncyanina  dye. 


TaH  ol  fracSona  unaaluralad  lydrocartnn  resin,  subiimiited  a>yfaergane."pa^  dtonoophiip  iiiodifiod  poi»niiBf"wiih  penlaeryihri- 
toL 

G  leocyanata  Isfmlnated  pdycaprdactone  pdyoL .. 

G  Phosphoric  add  choine  saN 

G  Polyathylene  polyamine/l)i8phenal  AphenoMormaidehyde  epichlorehydrin  ra*i/(*rner  My  add  condensate  mixture  wiih 


G  Hindsrad  phenol  derivat^        

G  PDlymar  of  aScyt  melhactylatsa  and  aubstNuled  methawylamida- 


Adpic  add;  polyelhylena  tarsphthalale.  dipropylene  glycoi:  penlaerythriloi:  telrrtiutyl  Stanate.. 

Ad^iic  add:  Irfathytane  tAfod;  tekaelhylene  gtyod  letrabutyl  Hlanate 

Dielhyl  cydodlCKana 

G  Pdywelhene.. 


G  SubaSiutad  aiyl  alphaiic  wnine 

G  Amina  tsrmlnatad  poly  aromatic  resin 

G  Isocyanatad-endcapped  aubaSluted  polyethylene  oxide. 

G  Sulphatad  and  athoxylated  Waarylphend 

Pofydfcnelhyla^anyl  saoKMie 

G  polydbnelhyWkanytslcKane 

G  Trisubettluted«ilhraquJnone. 

G  Boric  add  astsr  of  I 


SitaMnea  and  sfconaa,  melhyl  hydrogea  reection  products  < 

sSane,  elhenyllrimelhoKy. 
G  Water  attmnUe  spoxy.. 


siloxanes  and  sScones.  dinelhyl  vinyl  group4e(minated  and 


Q  SubsMMad  N,NKimathylcart>oxMnida  heterocyde ; 

G  Polymer  from  subeStuted  isocyanate  and  lactam 

SSaanee  and  siliconae,  melhyl  hydrogen,  reaction  products  with  siloxanes  and  sHcones.  dRnethyl,  ethenyl-group  tenninatad  wid 

tMnzane,  (1-melhyl-elhenyl>-. 
G  Uralhana/acrylc  resin. 


G  Weler  dtaperst)le  pdyeslar  urelhwta.. 

G  Alkyt  melhacrylate  copolymer 

G  Pdyurethana  ureas 

G  Aciylc  resin... 

Copdyesier.. 


G  TaH  OS  rosin,  maleated  reaction  produd  wnth  glycerine  and  synthetic  polymer.. 

G  Blocked  leocyanurate 

G  Styrene-maleic  ester  copolymer . 


BEST  COPY  AVAILABLE 


Dale  of 
commencement 


Fab.  28.  1983. 
006.16.1966. 
Feb.  1.  1987. 

Oo. 
Dec  13.  1988. 
Jan.  10, 1988. 
Jsn.20. 1988. 
Mar.  10. 1985. 
Feb.  3. 1980. 
Jim  18, 1986. 
Jsa  16, 1989. 
Dec.  28. 1988. 
Jan.  6, 1980. 
Feb.  15. 1988. 

Oa 
Feb.  13. 1966. 
Jan.  18. 1S80. 
Feb.  10. 1968. 
Dec  23. 1988. 
Jsn.  9. 1969. 

Oa 

Da 
Feb.  9.  1969. 

Jaa  4, 1989. 
Jan.  24, 1988. 
Jan.  13, 1989. 

Feb.  5. 1989. 
Feb.  13, 1980. 
Jan.  30. 1989. 
Jaa  17. 19e& 

Do. 
Apr.  12. 1988. 
Feb.  14. 1980. 
Feb.  24. 198a 
Jan.  24,  1989. 
F«b.  9.  1989. 

Do. 
Jaa  24.  1969. 

Da 
Apr.  ^1988. 
Jaa  20,  1989. 
J«L  18,  1989. 

Jan.  28. 1969. 
J«L  30, 1989. 
Dec.  29.  1988. 
Jaa  18.  1989. 

Feb.  5.  1989. 
Ji«ia  15.  1988. 
Jaa  15.  1989. 
Jan.  20. 1989. 
Feb.  6.  1989. 
Jaa  11.1989. 
Jea26,19e9. 
Jaa  1^  1969. 
Jaa  13. 1969. 
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1 1 3  Chemical  Substances  for  Which  EPA  Has  Received  Notices  of  Commencement  To  Manufacture— Continued 


PMN  NOk 


88-1400 
88-1531 
88-1566 

86-1577 
88-1616 
86-1627 
86-1626 
86-1630 
86-1637 


Mtnity/GMiMte  nmw 


myUfc 


86-1«a6 

88-1640 
88-1646 
86-1666 

86-1674 
86-1679 

86-1666 

86-1604 
86-1702 
86-1707 
86-1708 
88-1714 
86-1720 
86-1752 
8»-17S7 
86-1773 
86-1766 
88-1868 
86-1679 
86-1661 

88-1813 
88-1972 
86-1874 
86-2066 
88-2120 
88-22S7 
86-2290 
86-2307 
86-2322 
86-2323 
86-2307 
86-2471 
86-2475 
88-2476 
88-2488 
88-2494 
88-2553 
88-2626 
86  2630 
88-0001 
89-0012 
88-0226 
86-0246 
8»^>298 
89-0020 
89-0033 


Y  89-0035 


0  FhjoRMkyt  •loiana  potymar. 
Q  Polyiaocyanala  bMad  on 

n  niiimiiiiiiiiiTi'rTrr"'-"" — 

G  Copoyhiwr  ol  aM^tam  and  (wygMwM  vinyl  akana . 

G  Caitioiiylalart  iiwulaii  aciylaia » ■ — 

0  CowpoatHon  ot  MWum  ddaopropytawida  and  wagnaaium  bia  laaopicpylawiila . 

G  P<»i<»aliyad>a8^  hytoaan  wU  phoapiMa 

G  Acylc  iMoon  poiymaf  .. 

Q|laiafopo»c»cllc»aiaw 

G  DI»ataiOpol»c»cllc  aulta>aidothlatc<wl»n>r>a . 

G  »alafopo»c»cllclhlaiopo>yrydic 


G 
G 
G  Polymar  ol:  alphalie  dtoocyanala  and  a  poly  leMyakylan^  polysl. 

G  WMar-aoluUa  phanoMonnaMahyde  raain. 

G 


DalaO 

conwMnoani6f4 


G  Panhtama  compound- 
SMoon  acfyMa. 


G  2*Sranionialhy-1t34floMOlana. . 
G  Aqd  akyi  potyamUa  tmm 


G  i^i^iMr  of  bulyl  aciyMe  «H6i  mted  akyi  rnottiacrylalaa  and  alkyl  maloala. 

2X^TlMuol04'•GNor»«o•k)ptMnon•. 

Q  SuMurlMd  pdyolalln 

G  Ahaninum  aliyl 

■MMMMO  cniOfWMHa  poiyoNnn - — — 

Q  EpOHy  inodMod  liloona „„■—.—.—_— __.__...—_„.——- 


Q 

G  OwUcaly  nwdWad  bala-cyclodaxWn- 


pulylaliahydiOtaaiiaglycidylaMiar.  polj<aliaaia»i 


■d*- 


G  d^ffana  aoylc  oopolyiiMf  . 

G  Polya»ar  amida 

Fafdy  adda.  C16-16.  aolara  « 

G  Polyvinyl  buiyral  and  oiganopolyalOKana  copotyntar- 

Q  Blocfcad  pdyuattiana.. 


GA8io«ypoly1io*yaul>o«ifflpoiin(1iwimpolya«tanolanilna. 
QModModAwi 


4.7-aaii*iu  9  l»ydio»y-11-owa-1.14-Ua0iliiiaWKiMya8y)ti»adacana- 

G  Add  lUncaonal  polyiaUr  raain  of  nwiponlyl  glycol 

Gl 

Gl 
01 
Gl 


Q  Pol|fCBcyiflcytoiw  blcyciohnflnol.. 


G  T«i»«ubaaiula«4iapl«M]l- 


Q  Bhxtwd  loocyanata  compound 

G  PolyiirMtano 

Q  SulwWulad  cartxwylc  add,  akana  dM  potyMtar — 

Q  PdyauNMa  aoylaia 

G  Paioni  Walad  aoyMa  aatw/alhar  dMo  pdymar- 

G  Az&M8alad  acrylc  hydnxy/aatar  polymor 

Q  AcnrMa  oopolymar.. 


Q  AfomaOc  pofya4har  aatarillad  wRh  hydroxyadd  or  polyaalar» 
Q  Short  diaftyd. 


Q  Aquaoua  poiyuralhana  dtapanion  

2.2-tila(4-<2-hydra)(ypropoxyl)plMnyl)propana  pdymar  with  laopfilhalic  add  neopantyl  glycd  trimethytol  piopan*  and  lofcjaii* 

riHaof yanala 
Q  polyattwf  poiyuralhana  pofymac ...»....».....».»...»..».«»....».»» — ..„«,.«.—«.«..» — «««««.....«.«—«—«  •  n  •       !■■       


Jan.  30. 1969. 
Dae.  20. 1989. 
Jan.  31. 1969. 
Jaa  10. 1968. 
JWV5.1989. 
Oct  21.  1908. 
Dae.  6. 1968. 
Jaa  19. 1969. 
Nov.  23. 1968. 
Doe  16. 1968. 
Nov.  10. 1966. 
Dae.  30, 1966. 
Dae.  14. 1986. 
Nov.  15.  1906. 
OCL  17.  1966. 

Do. 

.7,  i9ea 
Oac.  13. 198a 
Nov.  1.  II 
Jaa  24, 
Jaa  11, 
OcL  24, 1966. 
Nov.  7. 1968. 
Nov.  22. 1908. 
F^b.1. 1980L 
Oac  31.  II 
Jaa  30. 
Jaa  16. 1980. 
Jaa  27, 1960. 
Jhl3.  1968L 
Fabil.lOOa 

Jaa  10. 1066. 
Fab.1.  loea 
Oac.  10, 1966. 
Fatal  6. 1969. 
Jaa  6, 19861 
Jmi.  17,  ioe». 

Da 
Jaa  16. 1960. 
Fab.  6. 1980. 
JM.24.1886L 
Jaa  17,  1980l 
Dm^26.1088l 

Da 

Da 
Jaa9,i« 
Jaa  17.  It 
Jaa  5, 101 
Fab.  3. 
Jaa  ia  1060. 
Jwi.2ai060. 

Da 
Doc  23.  1988. 
Jaa  0.106a 
.  Nov.  2*  t906. 
Dae  24. 106a 

Da 


Friday 

May  19p  1989 


j«i  13,  looa 


V.  19  PsUf  ANUTACTUBB  NOTICES  FOB 

Which  thb  Pkbiod  Has  Bbbm  Suspbndbd 


UMI 


P  88-^36    P  86-0622    P  88-0675  P  88-1682 

P  88-1806    P  86-2407    P  88-2507  P  88-2598 

P  88-2500    P  80-0089    P  80-0000  P  88-0091 

P  80-0087    P  89-0099    P  08-0115  P  89-0117 
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ENVmONMENTAL  PROTECTION 
AGENCY 

40CFRPartl1 
[AO-PRL-SSSO-ei 

Aateetment  of  VMNWy  ImpelmieiiU 
and  imegral  VMa  Mentiflcellon 

AQmcv:  U.S.  Environmental  Protection 
Agency  (EPA). 
ACnONc  Final  rule. 


:  In  today's  action,  EPA 
addresses  the  necessity  of  revising  the 
State  implementation  plans  (SIPs)  for 
the  States  of  Arizona.  Maine,  and 
Minnesota  to  include  emission 
limitations  representing  best  available 
retrofit  technology  (BART)  or  other 
control  strategies  to  remedy  source 
attributable  impairments  that  may  exist 
in  certain  Qass  I  anas.  Today's  action 
is  in  accordance  with  a  settlement 
agreement  with  the  Environmental 
Defense  Fund  (EDF)  and  others  which 
requires  EPA  to  promulgate  appropriate 
measures  to  reniedy  certified  visibility 
impairments  in  mandatory  Class  I 
Federal  areas  where  the  impairment  in 
the  area  is  reasonably  attributed  to 
specific  sources.  Under  the  agreement. 
EPA  had  previously  deferred  a  decision 
on  the  need  to  impose  BART 
requirments  for  sources  within  these 
States  (52  FR  45132  (November  24. 
1387)).  In  addition,  EPA  is  amending  its 
listing  to  correct  the  IdentifUaitioa  of  a 
key  feature  of  an  integral  vista  for  the 
Roosevelt  CaBpobello  Intsnational 
Paric  (RCIF).  In  the  November  24. 1987 
notice.  EPA  incorporated  faito  40CFR  81 
the  listing  for  the  integral  vistas  for  RCIP 
as  specified  by  RCIP  in  ita  April  20. 1981 
notice  (46  FR  227000-  TIm  tdentificatioa 
of  the  integral  vistas  by  RCIP 
inadvertently  omitted  the  key  feature 
proposed  to  be  included  by  this 
rulemaking.  The  EPA  is  also  clarifying 
the  scope  of  the  integral  vistas  for  the 
RCIP  as  requested  by  the  RCIP 
Commission.  Today's  actions  were 
proposed  on  September  15. 1988  at  53  FR 
35956. 

imcnvi  DATC  This  action  will  be 
effective  on  June  19. 1980. 
AOOanaaS:  Pursuant  to  section 
307(d)(1)(B)  of  the  Clean  Air  Act  (Act), 
42  U.S.C  7607(d)(1)(B),  this  rulemaking 
is  subject  to  the  procedural 
requirementa  of  section  307(d). 
Therefore,  EPA  has  establiiJied  a  docket 
for  this  notice.  Docket  Number  A-88-22. 
Materials  related  to  the  development  of 
this  notice  have  been  placed  in  this 
docket.  For  background  information, 
materials  related  to  the  development  of 
the  visibility  protection  program  (40  CFR 


51.300  et  seq.)  an  available  in  Docket 
Ai-79-40.  Abo.  materials  related  to  Urn 
devriopment  of  the  visibility  new  i 
review  and  visibility  monitoring 
strategies  an  avaUable  in  Docket . 
32.  nnally.  materials  ralated  to  ft* 
visibility  long-term  strategy, 
implementation  of  control  stratenr.  and 
intraral  vista  program  ara  availule  In 
Docket  A-85-2a  All  docketa  ara 
available  for  public  inspection  and 
copying  between  8:00  a jn.  and  4.-00  pjs. 
Monday  through  Friday  at  EPA's  Cntral 
Docket  Section.  Office  of  General 
Counsel.  Room  ISOa  Waterside  MaU. 
401 M  Street  SW..  Washington.  DC  A 
reasonable  fee  may  be  chaiged  far 
copying. 

KM  PimTMOl  IWFOWMATIOW  CONTACT; 
Denise  Scott  Particulate  Matter 
Programs  Section.  Air  Quality 
Management  Division  (MD-15),  Office  of 
Air  Quality  Planning  and  Standards. 
U.S.  Environmental  Protectian  Agency. 
Research  Triangle  Park.  North  Carolina 
27711.  (910)  541-0670  or  FTS  629-OaOU 
SUffUMOfTiUIV  inpomiatkm: 

Background 

A.  Regulatory  Requirements 

Section  lOOA  of  the  Act  42  U.S.C 
7491.  sets  as  a  national  goal  "the 
prevention  of  any  future,  and  the 
remedying  of  any  existing  impairment  of 
visibility  in  mandatory  Class  I  Federal 
areas  which  impairment  resulta  fiom 
manmade  air  pdhition.''  Mandatocy 
Class  I  Feder^  areas  are  certain 
national  paries,  wikiemesses.  and 
intomational  parka  as  described  in 
section  162(a)  of  the  Act  42  U.S.a 
7472(a).  Section  IdQA  requires  that  EPA 
promulgate  regulations  to  assure 
reasonable  progress  toward  meeting  the 
national  goal  for  niandatory  Class  I 
Federal  anas  where  EPA  has 
determined  that  visibility  is  an 
important  value.  On  November  30. 1978, 
EPA  identified  156  areas  where  visibility 
is  an  important  air  quality  related  value 
(44  FR  60122).  Section  160A  specifically 
requires  EPA  to  promulgate  regulatioos 
requiring  certain  States  to  amend  dieir 
SIFs  to  provide  reasonable  progress 
toward  meeting  the  national  goal  liar  the 
156  areas. 

On  December  2. 1980,  EPA 
promulgated  the  required  visibility 
regulations  (45  FR  80084.  codified  at  SO 
Cni  51.300  et  seq.).  In  broad  outline,  the 
visibility  regulations  require  the  36 
States  listed  in  1 51.300(b)  to:  (1) 
Coordinate  SIP  development  with  die 
appropriate  Federal  land  managen 
(FLMs),  (2)  develop  a  program  to  assess 
and  remedy  visibility  impainnent  froni 
new  and  existing  sources,  (3)  devdop  a 
long-term  (10  to  15  years)  strategy  to 


aasere  reasonable  iwogress  toward  the 
mtttmnl  goal,  (4)  develop  a  visibility 
■oaitoring  strategy  to  cdlect 
tsfonnation  on  visibility  conditions,  and 
(Q  consider  in  all  aspecte  of  visibility 
protection  any  "integral  vistas" 
(iaportant  views  of  landmarics  or 
peDoramas  that  extend  outoide  of  the 
boaadaries  of  the  Qass  I  area) 
Ht"****^  by  the  FLMs  as  critical  to  the 
viattar^B  enjoyment  of  the  Class  I  areas. 

Kb  December  1982.  environmental 
gfoeps.  including  EDF.  filed  a  citizen's 
suit  in  the  United  States  District  Court 
for  the  Northern  District  of  California 
Bn*g1"B  that  EPA  had  failed  to  perform 
a  nondiscretionary  duty  under  section 
110(c)  of  die  Act  to  promulgate  visibility 
SIFs  for  the  35  States  *  that  had  failed 
to  submit  SIFs  to  EPA  as  called  for  by 
fte  1980  visibility  regulations  [EDF  v. 
Thomas,  No.  C828850  RPA). 

The  EPA  and  the  plaintifis  negotiated 
a  settlement  agreement  for  the 
remaining  States  which  the  court 
mppnved  by  order  on  April  20. 1984. 
Detailed  information  on  the  provisions 
of  Ae  settlement  including  a  schedule 
of  actions,  was  announced  by  EPA  at  49 
FR  20647  (May  16. 1964). 

B.  Settlement  Agreement 

The  settlement  agreement  required 
EPA  to  promulgate  Federal  visibility 
SIFs.  henceforth  cafied  Federal 
inqilementation  plans  (FIFs).  on  a 
1i«t'[ifu«l  tchedide  for  those  States  that 
had  not  sabmitted  visibility  SIP 
revisions  to  EPA.  SpedficcJly.  the  fint 
part  of  the  agreement  required  EPA  to 
propose  and  promulgate  FIFs  which 
cover  monitoring  and  new  source  review 
(NSR)  provisions  of  40  CFR  51.305  and 
SLa07.  The  EPA  proposed  such  plan 
revisions  for  34  States  on  October  23. 
1964  (49  FR  42670).  The  EPA 
pranulgated  ite  monitoring  strategy  for 
23  States  and  ite  NSR  provisions  for  21 
States  (50  FR  28544.  51  FR  5504.  and  51 
FR  22937).  In  separate  notices.  EPA 
approved  the  Sn>'s  of  the  other  States 
widi  respect  to  monitoring  and  NSR 

The  second  part  of  the  setUement 
agreement  required  EPA  to  determine 
die  edeqoacy  of  the  SIFs  to  meet  the 
remaining  provisions  of  the  visibility 
regulations.  These  provisions  are  the 
general  plan  provisions,  including 
implementation  control  strategies 
(1 51.302),  integral  vista  protection 
(S  81.302-307).  and  long-term  strategies 
(S  51.308).  The  setdement  agreement 
required  EPA  to  propose  and  promulgate 
FIFs  to  remedy  any  deficiencies  on  a 
specified  schedule. 


On  January  23. 1988,  EPA 
preliminarily  determined  that  the  SIFs 
of  32  States  were  defictent  with  respect 
to  the  remaining  visibility  provisions  (51 
FR  3048).  Thereafter,  EPA  and  die 
plaintiffs  negotiated  revisions  to  the 
sstdement  agreement  which  extended 
the  deadlines  for  proposing  FIFs  to 
remedy  these  deficiencies.  The  court 
approved  these  revisions  by  ite  order  of 
September  9, 1986.* 

In  accordance  with  the  revised 
settlement  agreement  EPA  promulgated 
its  general  plan  requirementa  and  long- 
term  strategies  for  29  States  on 
November  24, 1987  (52  FR  45132).  Under 
the  revised  agreement  EPA's  decision 
regarding  certified  visibility 
impairments  in  seven  Class  I  areas  in 
the  States  of  Arizona,  Maine, 
Minnesota,  and  Utah  was  deferred  until 
August  31, 1988  pending  acquisition  and 
ev^uation  of  adiditional  monitoring 
information  regarding  potential  sources 
cf  impairment  The  EPA  required 
additional  information  to  determine 
whether  the  impairment  in  any  of  these 
Class  I  areas  is  "reasonably 
attributable"  to  an  existing  stationary 
facility,  and  to  enable  a  BART  analysis 
for  any  source  so  identified  as  causing 
or  contributing  to  visibility  impainnent 
(40  CFR  51.302(c](4)(i)). 

For  the  reasons  discussed  in  the 
September  15, 1988  proposal.  EPA  and 
the  plaintiffs  in  EDF  v.  Thomas  have 
negotiated  fiirdier  revisions  to  the 
settlement  agreement  which  allow  EPA 
until  August  31, 1988  to  address 
visibility  impairmente  existing  in  the 
Grand  Canyon  National  Park  in 
Arizona,  the  Canyonlands  National  Park 
in  Utah,  and  the  Mossehom  Wilderness 
in  Maine.* 

C.  Summary  of  the  Proposal  and 
Comments 

On  September  15. 1988.  EPA  proposed 
the  following  regulatory  acticms:  not  to 
require  the  States  of  Maine,  Minnesota, 
and  Arizona  to  revise  their  SIFs  to 
include  BART  limitations;  to  defer 
action  on  impairmente  in  three  Class  I 
areas;  and  to  clarify  the  identification  of 
integral  vistas  in  RQP.  Three  commente 
were  received  on  the  proposed 
regulations.  A  brief  summary  of  the 
proposal  and  commente  is  found  below. 
A  detailed  discussion  of  the 
impairmente  in  each  of  the  Qass  I  areas 
is  found  in  the  proposal  (53  FR  35956) 
and  will  not  be  restated  here. 


>  Tht  aialB  of  Alarita  had  rabniittad  a  SIP  which 
waa  ^iprovad  on  July  S.  1S83  at  4S  FR  30623. 


*  A  copy  of  the  Setdement  agreement  and 
reviaiaaa  la  availal>le  in  Docket  A-S5-a>  at  the 
addiaaa  given  at  the  beginning  <d  thia  notice. 

*  See  ^Q^T.  TAooNw  Joint  MotiaB  to  Extend 
Deadline  (Angnat  4,  ISSS). 


1.  Assessement  of  ^Hsibility  Impairment 

a.  In  the  September  15, 1988  proposal, 
EPA  addressed  certified  visibility 
impairmente  in  fotir  Class  I  areas.  Based 
on  monitoring  activities  conducted  in 
these  areas.  EPA  has  found  that  the 
visibility  impairmente  in  these  areas  are 
not  reasonably  attributable  to  any 
specific  source.  Thus,  with  respect  to 
Voyageura  National  Park,  RQP,  Sagnaro 
Wilderness,  and  Petrified  Forest 
National  Park,  EPA  considers  it 
imnecessary  at  this  time  to  revise  the 
SIFs  for  M^esota,  Maine,  and  Arizona 
to  include  BART  requirementa  or  other 
control  strategies.  If  impainnent  is 
certified  in  these  areas  in  the  future, 
EPA  wiH  address  the  impairment  in  the 
periodic  review  of  the  State's  long-term 
strategy  (40  CFR  51.306  and  52.29). 

b.  The  EPA  delayed  ite  decision  on 
impairmente  in  Canyonlands  National 
Park.  Grand  Canyon  National  Park,  and 
Moosehom  Wilderness  untd  further 
data  are  avaQable.  The  EPA  deferred 
action  imtil  a  National  Park  Service,  et 
aL,  study  called  WHTTEX  (Winter  Haze 
Intensive  Tracer  Experiment)  is 
completed  (with  respect  to  Grand 
Canyon  and  Canyonlands  National 
Parks)  and  the  prevention  of  significant 
deterioration  (PSD)  permit  application 
process  for  the  Georgia-Pacific  pulp  and 
paper  mill  in  Woodland  Maine  (with 
respect  to  Moosehom  Wilderness)  is 
finalized.  The  revised  settiement 
agreement  presentiy  calls  upon  EPA  to 
propose  a  decision  by  August  31, 1989 
concerning  the  revision  of  the  FIFs  for 
these  three  States. 

c  On  March  31, 1989,  in  relation  to  a 
PSD  permitting  action,  the  National  Paric 
Service  wrote  to  the  EPA  Region  V 
Office  stating  that  modeling  data 
indicate  that  Boise  Cascade  pulp  and 
paper  mill  complex  located  18 
Idlometere  from  the  boimdary  of  the 
Voyageun  National  Park  may  be 
contributing  to  impairment  in  the  paric 
The  Park  Service  letter  was  not 
submitted  for  piuposes  of  this 
rulemaking,  although  a  copy  of  the  letter 
has  been  placed  in  the  docket 
Nevertheless,  the  letter  was  received 
wen  after  the  close  of  the  comment 
period,  and  EPA  has  not  had  an 
opportunity  to  investigate  or  evaluate 
the  information  submitted,  or  to 
determine  whether  the  previously 
certified  in^Mirment  in  Voyageurs  is 
reasonably  attributable  to  the  Boise 
Cascade  complex.  Accordingly.  EPA 
will  address  this  matter  in  the  periodic 
review  of  the  State's  long-term  strategy 
(40  CFR  51.306  and  52.29). 


2.  Correction  and  Qarified  Identification 
cfVistasintheRCIP. 

The  EPA  proposed  on  September  15, 
1988  to  amend  40  CFR  Part  81,  to  remedy 
the  inadvertent  omission  of  a  key 
feature  of  the  RCIP,  and  to  clarify  the 
scoi>e  of  integral  vistas  associated  with 
the  RQP. 

3.  General  Commente 

Three  comments  on  the  notice  of 
proposal  were  received.  Two  commenta 
supported  EPA's  proposing  rulemaking. 
A  third  comment  gave  general  support 
to  the  protection  of  visibility  in  the 
national  paries  and  wildernesses  and 
urged  EPA  to  continue  funding  the 
Interagency  Monitoring  of  Protected 
Visual  Environments  visibiiify 
monitoring  networlc  This  comment  also 
recommended  that  EPA  develop 
initiatives  to  address  visibility 
impairments  from  regional  haze  and  to 
also  address  interstate  impainnent 
issues.  Finally,  this  comment  expressed 
hope  that  continued  negotiation  of  the 
PSD  permit  for  the  Georgia-Pacific 
Corporation  (Woodland  mill)  would 
result  in  an  acceptable  and  appropriate 
outcome  for  all  parties. 

D.  Today's  Action 

In  today's  action,  the  EPA  is 
promulgating  the  proposed  visibiiify 
regulations  of  September  15, 1988 
without  change.  In  short  the  EPA  is: 

•  Affirming  ite  decision  not  to  require 
the  States  of  Minnesota,  Maine,  and 
Arizona  to  revise  their  SIFs  to  include 
emission  limitations  representing  BART 
or  other  control  strategies  at  this  time. 
Any  future  certification  of  impainnent 
wiU  be  addressed  in  the  State's  periodic 
review. 

•  Amending  40  CFR  Part  81  to  include 
Grand  Manan  as  a  key  feature  viewed 
from  Con  Robinson's  Point  and  to  clarify 
the  scope  of  integral  vistas  for  RQP. 

Qassificatian 

The  Administrator  certifies  purauant 
to  die  provisions  of  5  U.S.C  605(b)  that 
the  attached  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  rules  promulgated  do  not  contain 
any  information  coUection  requirementa 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  under  the 
Paperwoilc  Reduction  Act  of  1980,  U.S.C 
3501  etseq. 

The  rules  implement  part  of  Subpart  P 
(40  CFR  51.300  through  51.307)  ivhich 
was  promulgated  on  December  2, 1980. 
An  economic  impact  assessment  was 
made  for  promulgation  of  Subpart  P  and 
can  be  foimd  in  Docket  Number  A-79- 

4a 
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Under  Executive  Order  12201.  EPA 
must  judge  whedier  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  reguladim  is  not  major 
because:  (1)  Tlie  national  annualixed 
costs  total  less  than  tlOO  million:  (2)  the 
standards  do  not  cause  a  major  increase 
in  prices  or  production  costs;  and  (3)  the 
standards  do  not  cause  significant 
adverse  effects  on  domestic  onnpetition. 
employment  investment,  productivity, 
innovatton,  or  competition  in  foreign 
maricets.  This  regulation  was  submitted 
to  OMB  for  review  as  required  by 
Executive  Order  122B1.  Any  written 
communication  between  OMB  and  EPA 
pertaining  to  the  standards  has  been  put 
in  Docket  Number  A-48-22. 


list  of  SubJeGts  in  Part  81 

Air  pollution  control  Air  quality 
planning  areas.  Class  I  areas,  Inti^ral 
vistas. 

Date:  Mqr  12. 1880. 
WIIIi«BK.Rdlly. 

Adndttiatrator. 

Part  81.  Chapter  I  of  Tide  4a  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART«1-(AIIENDE0] 

1.  Hw  authority  for  Part  81.  Subpart  D. 
continues  to  read  as  follows: 

Authority:  SKtioni  101(b)(1).  ua 
ia0A(aH2).  and  301(a).  dean  Air  Act  as 


amended  (42  U.&C  7401(b).  74ia  7481(a)(2). 
7a01(a)). 

2.  Section  81.437  is  amended  by 
revising  Table  1.  footnote  1  to  Table  1. 
and  Table  2  to  read  as  foUows: 


I  S1<487   New  Branewick, 
TABt£l 


Aoaaga 

Pubic 

law 

laHng 

rWOmWt 

Rooaavan 
wniXMiaao 

viNniaaofiai  rwn*^ 

i721 

88-363 

(») 

'  ChiiniMfv  ACIP  Convniiilon. 


Table  2.— Integral  Vistas  Associated  With  Mandatory  Class  I  Areas 


Pafk 


RooaawaR  CampobeSo 

alPartL 


ObMfvation  point 


Rooaavatt  Cottage  and  Beach  Area 


Riw'sHead- 


Vww  angle 


244*-5a* 


154*-94' 


Kay 


Eales  head* 

Easiport* 
North  Uibec* 
CobacookBay* 
Shacklord  Head* 
St  Andrews* 
Friw'sHead* 
Treat's  Wand* 
Passamaquoddy  Bay* 
Deer  Island* 


Rouen  Wand* 

Cherry  Wwid* 

Thrurncap  Wand* 

OwanHouae* 

».'  *  . ■* 

weisnpooi 

RooeeveM  Cottage* 

CartyobeSo  W»>d* 

Weir* 

Friar's  Bay* 

WeWipooi* 

Wilson's  Beach* 

North  Road* 

Head  Harbour  Passage* 

CascoWand* 

Green  Island* 

Pope  Island* 

Thrurncap  Wand* 

Ctwny  Wand* 

Rouen  Island* 


Deer  Wand* 

Passamaquoddy  Bay* 

Old  Sow  Whirlpoot* 

St  Andrews* 

Eastport* 

Friv  Roads* 

EstesHead* 

Perry* 

Shackford  Head* 

Pembroke* 

Cobscook  Bay* 

TraefsWand* 

Major's  Island 

North  Lubec' 

Passamaquoddy  Dam.  portk>n  of* 

Roger's  Island 

Dudley  Wand* 

Johnson's  Bay* 

Pope's  FoMy* 

Cutler  Naval  Radio  Station 

Lubec 

Mulho«and  Point  Lighthouse 

FDR  Memorial  Bridge 

South  Lubec 

Grand  Manan  Island* 


Also  viewed  from— 


'Features    viewed     from     Friar's 


'Features  viewed  from  Roosevelt 
Cottage  and  Beach  Area. 
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Table  2.— Integral  Vistas  Associated  With  Mandatory  Class  I  Areas— Continued 

Park 

Observation  point 

View  angle 

Key«eatures 

Also  viewed  from — 

. 

Con  Robinson's  Point 

308--150" 

Herring  Cove  Beach 

Pfovincttl  Psffc 
Eastern  Head 

Mainland  New  Brunswick* 
Point  La  Preau* 
WOK  Wands* 
AtWMic  Ocewt* 
Grand  Manan  Wand 
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Southeast  Region.  National  Maztoe 
nsheries  Service.  9450  Koger  Blvd^  St 
Petersbuis.  FL  33702. 813-803-3308. 
TAKM  MPomaTioic 


Taking  of  Mortno 

to  CoiraiMfOlal  FWwig 


;  National  Marine  Fisheries 

Service  (NOAA  Fisheries).  NOAA. 

Conunerce. 

action:  Interim  rule. 


r.  NOAA  Fisheries  issues  this 

interim  rule  to  govern  the  taking  of 
marine  twwwl*  incidental  to 
commercial  fishing  operations  and 
requests  public  comments.  These 
regulations  implement  portions  of  the 
recent  amendments  to  the  Marine 
Mammal  Protection  Act  of  1872  (MMPA) 
which  provide  a  8-year  exemption  for 
certain  incidental  takings  of  marine 
mammals  in  the  course  of  commercial 
fishing.  The  intended  effect  of  this  rule 
is  to  establish  a  program  for  exempting 
commercial  fishermen  firom  certain  of 
the  MMPA's  prohibitions  on  taking. 
After  considering  public  comments, 
NOAA  Fisheries  will  be  issuing  final 
regulations  to  replace  this  interim  rule. 
DATU:  The  amendments  to  Parta  218 
and  811  and  8  9  229.5  and  229  J  of  this 
interim  rule  become  effective  on  May  19. 
1989.  The  remaining  sections  in  Part  229 
become  effective  on  July  21. 1980. 
Comments  on  this  interim  rule  must  be 
received  by  July  18, 1988.  Registration 
for  Exemption  Certificates  under  i  229.5 
will  be  accepted  immediately.  Part  229 
expires  on  October  1, 1993. 
AODmss:  Send  comments  to  Dr.  Nancy 
Foster.  Director,  Office  of  Protected 
Resources.  National  Marine  Fisheries 
Service.  1335  East  West  Highway,  Silver 
Spring.  MD  20910. 

TON  nnmitR  MFOMiATiON  contact: 
Herbert  W.  Kaufinan.  Office  of 
Protected  Resources,  301-427-2319; 
Steven  Zimmennan,  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  21888,  Juneau.  AK  99802, 907-588- 
7233;  Brent  Norberg.  Northwest  Region. 
National  Marine  Fisheries  Service,  7800 
Sand  Point  Way  NE.  Seattle.  WA  98115. 
208-528-8110;  lames  Lecky,  Southwest 
Region,  National  Marine  Fisheries 
Service.  300  S.  Ferry  Street.  Terminal 
Island.  CA  90731-7415. 213-514-8884; 
Douglas  Beach.  Northeast  Region. 
National  Marine  Fisheries  Service.  1 
Blackburn  Drive,  Gloucester,  MA  01930, 
508-281-9328;  or,  Charles  Oravetz. 


BackgnMind 

Before  the  1988  amendments,  die 
MMPA  prohibited  the  take  of  marine 
Pi«nnn«U  incidental  to  commercial 
fishing  operations  unless  authorized  by 
a  general  permit  or  a  small  take 
exemption.  In  order  to  issue  a  general 
permit.  NOAA  Fisheries  was  required  to 
determine  that  the  population  stock  from 
^^ch  a  marine  mammal  was  to  be 
taken  was  within  iU  optimum 
sustainable  population  (OSP)  and  that 
the  marine  mummwl  stock  would  not  be 
disadvantaged  by  the  incidental  take.  If 
these  determinadons  could  not  be  made, 
a  permit  could  not  be  issued  for  that 
particular  marine  mammal  stock.  Early 
in  1988  it  became  apparent  that  the 
necessary  determinations  to  renew 
certain  general  permiU  could  not  be 
made  and  many  fishermen  would  be 
forced  to  forgo  fishing  altogether  or  risk 
substantial  penalties  for  violating  the 
MMPA.  To  address  this  problem. 
Congress  amended  the  MMPA  based  on 
a  proposal  developed  by  representatives 
of  the  fishing  industry  and  the 
conservation  community. 

Section  114.  added  by  Pub.  L 100-711 
on  November  23. 1888,  replaces  most 
earlier  provisions  of  the  MMPA  for 
granting  incidental  take  authorizations 
to  conunerdal  fishermen  with  an  interim 
exemption  system  valid  until  October  1, 
1993.  Section  114  gives  most  commercial 
fishermen  a  5-year  exemption  from  the 
incidental  taking  provisions  of  the 
MMPA.  provided  that  certain  conditions 
are  met  The  primary  objective  of  this 
interim  system  is  to  provide  a  means  to 
obtain  reliable  information  about 
interactions  between  commercial  fishing 
activities  and  marine  mammals  while 
allowing  commercial  fishing  operations 
to  continue  despite  NOAA  Fisheries' 
current  inability  to  make  OSP  findings. 
The  information  collected  in  conjunction 
«vith  the  exemption  system  and 
information  on  the  sizes  and  trends  of 
marine  mammal  populations  will  be 
used  to  develop  a  long-term  program  to 
govern  the  tak^  of  marine  mammals 
associated  with  commercial  fisheries. 
The  Secretary  of  Commerce  is  required 
to  provide  Congress  a  proposed  system 
of  authorizing  incidental  takes  by 
January  1, 1992. 

The  1988  amendments  retain  the 
immediate  goal  of  the  MMPA  to  reduce 
the  incidental  kill  or  serious  injury  of 
marine  mammals  in  the  course  of 
commercial  fishing  operations  to 
insignificant  levels  approaching  a  zero 
mortality  and  serious  injury  rate.  As 


stated  in  Senate  Report  100-592, 
Congress  anticipated  that  progress 
toward  this  goal  would  be  achieved 
through  education  programs  and  the 
development  of  improved  fishing  gear 
and  techniques,  and  commended  the 
commitment  made  by  representatives  of 
commercial  fishing  organizations  to 
undertake  and  fund  a  special  research 
program  on  gear  technology  and  fishing 
practices,  and  to  educate  and  inform 
fishermen  of  their  responsibilities  under 
the  MMPA. 

The  1988  amendmenta  require  the 
Secretary  of  Commerce  to  publish  a  list 
of  fisheries,  along  with  the  marine 
mammals  and  number  of  vessels  or 
persons  involved  in  each  such  fishery,  in 
three  categories  as  follows: 

P]  A  frequent  incidental  taking  of 
marine  mammals; 

(n)  An  occasional  incidental  taking  of 
marine  mammals;  or 

(in)  A  remote  likelihood,  or  no  known 
incidental  taking,  of  marine  mammals. 
NOAA  Fisheries  published  an  advance 
notice  of  proposed  rulemaking  and 
proposed  List  of  Fisheries  in  &e  Federal 
Raster  on  January  27, 1989  (54  FR 
4154).  Comments  were  requested  by 
February  27, 1989.  NOAA  Fisheries 
issued  a  notice  of  final  List  of  Hsheries 
on  April  20, 1989  (54  FR  16072).  The  Ust 
of  Fisheries,  categorized  according  to 
frequency  of  incidental  take  of  marine 
mammals,  will  be  reviewed  at  least 
annually  and  may  be  amended,  after 
notice  in  the  Federal  Register  and 
opportimity  for  public  comment 

Based  on  Congressional  guidance, 
NOAA  Fisheries'  interpretation  of  the 
1988  amendmenta,  public  comment  and 
meetings  and  consultations  with  State 
and  Federal  agencies.  Regional  Fishery 
Management  Councils,  treaty  Indian 
tribes,  and  other  interested  parties, 
NOAA  Fisheries  issues  this  interim  rule 
under  the  authority  of  sections  112  and 
114(k)  of  the  MMPA  to  govern 
exemptions  on  the  taking  of  marine 
m"«niTi«lii  incidental  to  commercial 
fishing  operations.  The  1988 
amendmenta  require  that  beginning  July 
21. 1988.  vessel  owners  must  be 
registered  and  have  proof  of  an 
exemption  in  order  to  engage  lawfully  in 
any  Category  I  or  II  fishery.  The  1988 
amendmenta  also  require  that  within  120 
days  of  enactment  of  the  amendments, 
the  Secretary  publish  in  the  Federal 
Register  information  to  advise  vessel 
owners  on  how  to  register  for  an 
exemption  and  otherwise  comply  with 
the  requirementa  of  section  114  of  the 
MMPA.  There  is  not  sufficient  time  to 
publish  a  proposed  rule  to  establish  a 
registration  and  exemption  system, 
solicit  public  comment  and  issue  a  final 
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rule  in  time  to  notify  fishermen  of  the 
rule  and  allow  all  affected  fishing  vessel 
owners  an  opportunity  to  register  for 
and  receive  an  exen^ition  before  July  21. 
1989.  Therefore,  to  accommodate  die 
statatory  deadlines.  NOAA  Fisheries 
issues  this  intoim  rule  and  requesta 
public  comment  The  registration  and 
Exemption  Certificate  provisions 
established  l^  tf  229.5  and  229.8  of  this 
interim  rule  become  effective 
immediately:  the  prohibitions  and  other 
provisions  become  effective  on  July  21. 
1980.  Registration  for  Exemption 
Gotificates  may  begin  immediately  in 
accordance  widi  the  instructions  in  this 
document  Based  on  commente  received. 
NOAA  Fisheries  will  issue  final 
regulations  to  replace  this  interim  rule 
that  nuy  amend  these  requirementa. 

NOAA  nsheries  will  also  issue 
proposed  regulations  on  the  reporting 
requirementa  associated  with  die 
exempticm  system,  and  will  request 
public  comment  "The  reporting 
requirementa  will  become  effective  upou 
publication  of  final  regulations  on  ths 
reporting  requirementa  in  the  Federal 
Registar. 

Cnmmanto  and  Rasponeaa 

Fifty-six  commenta  were  received  in 
response  to  the  January  27. 1988. 
advance  notice  of  proposed  rulemaking 
and  proposed  List  of  Fisheries. 
Conunenta  and  information  were 
received  from  members  of  Congress, 
State  and  Federal  agencies,  treaty 
Indian  tribes,  fishing  associations, 
fishermen,  conservation  groups  and 
odier  interested  parties.  Commenta  on 
the  exenq>tion  system,  observer  program 
and  related  topics  are  summarized 
below  along  with  NOAA  Fisheries' 
responses.  These  commenta  were 
considered  in  developing  this  interim 
rule.  Commenta  on  the  criteria  for 
categorizing  fisheries  and  on  die  list  of 
Fisheries  are  summarized  and  discussed 
in  the  final  List  of  Fisheries  (April  20, 
1989: 54  FR  18072).  Commenta  on  die 
repenting  system  will  be  discussed  in  the 
notice  issuing  NOAA  Fisheries' 
proposed  regulations  governing  the 
reporting  requirementa. 

Comments  on  Exemption  System 

1.  One  commenter  urged  that  an 
interim  rule  be  issued  to  implement  the 
exemption  system,  to  define  limitations 
on  intentional  taking,  and  to  establish 
terms  and  conditions.  Another 
commenter  urged  that  the  public  be 
given  another  opportunity  to  comment 
<m  the  proposed  ex«nption  system 
before  it  is  final,  and  urged  that  NOAA 
Fisheries  hold  public  hearings  after  the 
first  year  of  implementation. 


Beginning  July  21. 1988.  fishermen 
must  be  registered  to  fish  lawfully  in 
any  Category  I  or  II  fishery.  To  give 
fishermen  sufficient  time  to  register  and 
to  notify  them  of  the  requirementa  that 
will  be  in  place,  NOAA  Fisheries  issues 
this  interim  rule  and  requesta  public 
comment  Based  on  public  comment  a 
final  rule  will  be  issued  that  may  amend 
these  requirementa.  Public  meetings  or 
public  hearings  will  be  conducted  as 
necessary  during  the  5-year  interim 
exemption. 

2.  Commenters  believed  that  the 
exemption  program  should  follow  a 
conservative  approach  that  favors  the 
protection  of  marine  mammals.  Terms 
and  conditions  should  be  added  to  all 
exemptions  to  protect  marine  mammals, 
such  as  prohibitions  on  the  disposal  at 
sea  of  fishing  gear  that  may  entangle 
marine  mammals. 

Section  114  gives  fishermen  a  5-year 
exemption  bom  the  incidental  taking 
provisions  of  the  MMPA,  provided 
certain  conditions  are  met  The 
information  collected  in  conjunction 
with  the  exemption  system  and 
information  on  the  sizes  and  trends  of 
marine  mammal  populations  will  be 
used  to  develop  a  long-term  program  to 
govern  the  incidental  taking  of  marine 
mammals  associated  with  commercial 
fisheries.  NOAA  Fisheries  will  restrict 
fisheries  during  the  5-year  exemption  if 
it  is  determined  necessary  to  prevent 
significant  adverse  impacta  on  marine 
mammal  populations  or  to  comply  with 
other  statutory  requirementa  (See 
"Emergency  and  Special  Regulations" 
section  below.)  NOAA  Hsheries  also 
recognizes  ita  duty  to  reduce  the  level  of 
incidental  kill  or  serious  injuries  and  has 
established  reasonable  terms  and 
conditions  to  Exemption  Certificates  to 
minimize  impacta  while  allowing 
commercial  fisheries  to  continue.  This 
interim  rule  prohibita  the  willful  discard 
of  any  fishing  gear,  in  whole  or  in  part 
in  Category  L II  and  III  fisheries. 

3.  Commenters  beUeved  that  NOAA 
Fisheries  should  reaffirm  ita  intent  to 
meet  the  immediate  goal  requirement  of 
the  amendmenta. 

NOAA  Rsheries  recognizes  that 
identifying  means  of  reducing  the 
incidental  take  is  important  in 
developing  a  long-term  program,  and 
expecta  that  the  fishing  industry  will 
play  a  major  role  in  developing 
improved  fishing  gear  and  techniques  to 
reduce  the  incidental  take  of  marine 
mammals.  As  noted  above,  NOAA 
Fisheries  also  recognizes  ita  duties  to 
consider  requirementa  to  reduce  serious 
injuries  or  kills  incidental  to  commercial 
fishing  operations. 


4.  One  commenter  believed  that  since 
the  MMPA's  definition  of  take  was  not 
changed,  the  definition  of  incidental 
take  should  not  be  restricted  to 
accidental  takes  by  entanglement 
serious  injury  or  death.  Another 
commenter  believed  that  only  injuries  or 
mortalities  should  be  considered  a  take 
imder  section  114  of  the  MMPA. 

The  1988  amendmenta  to  the  MMPA 
did  not  change  the  definition  of  take  or 
the  prohibitions  on  taking  marine 
mammals.  Take,  as  defined  in  section  3 
of  the  MMPA,  means  to  harass,  hunt 
capture  or  kill,  or  attempt  to  harass, 
hunt  capture  or  kill  any  marine 
mammal.  Incidental  take  is  defined  in 
this  interim  rule  to  mean  any  accidental 
or  intentional  taking  of  a  marine 
mammal  in  the  course  of  commercial 
fishing  operations. 

5.  One  commenter  believed  that  the 
exemption  under  the  MMPA  should 
apply  to  endangered  and  threatened 
marine  mammals,  regardless  of  whether 
or  not  the  takings  were  authorized  under 
the  Endangered  Species  Act  of  1973 
(ESA).  The  commenter  believed  that 
takings  of  endangered  or  threatened 
species  not  authorized  under  the  ESA 
should  only  be  subject  to  penalties 
under  the  ESA,  rather  than  penalties 
under  bodi  the  ESA  and  MMPA. 

In  general,  the  MMPA  exemptions  will 
apply  to  the  accidental  taking  of 
endtuigered  and  threatened  marine 
mammals  (except  southern  sea  otters). 
Restrictions  on  the  MMPA  exemptions 
may  be  made  to  reduce  the  incidental 
taking  or  to  prohibit  any  taking  of 
certain  endangered  and  threatened 
species,  if  necessary  to  minimize 
adverse  impacta  to  a  population  or  to 
comply  widi  other  statatory 
requirementa.  However,  endangered  and 
threatened  species  continue  to  lie 
protected  under  the  ESA.  The  MMPA 
exemption  does  not  exempt  fishermen 
from  the  prohibitions  under  the  ESA  on 
taking  endangered  and  threatened 
species.  To  be  exempt  from  the  taking 
prohibitions  under  the  ESA,  additional 
taking  authorization  is  needed. 

6.  One  commenter  recommended  that 
fishermen  be  automatically  registered  in 
1988,  since  many  fishermen  will  be 
impossible  to  reach  because  they  will 
already  be  fishing  by  July  21  when  the 
exemption  system  is  to  be  in  place.  The 
first  year  should  be  used  to  familiarize 
fishermen  with  the  exemption  and 
reporting  requirementa. 

The  1988  amendments  require  that, 
beginning  July  21, 1989,  vessel  owners 
must  register  with  NOAA  Fisheries  and 
have  proof  of  an  exemption  in  order  to 
engage  lawfully  in  any  Category  I  or  II 
fishery.  Section  114  of  the  MMPA  and 
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1 22M  off  this  interim  rule  contain  • 
provlaioo  diat  unknowing  violations  will 
not  bapfosecoted  daring  1988.  Congress 
added  this  exoeptioa  to  account  for 
situations  ndiere.  because  a  fishsiman 
was  involved  in  a  fishery  before  the 
appropriate  exemption  forms  and  decals 
were  available  or  because  of  the  remote 
location  of  the  fishery,  the  fisherman 
had  no  way  of  knowing  of  the 
requirements  or  did  not  have  the  ability 
to  obtain  an  exemption. 

7.  One  commenter  recommended  that 
one  exemption  cover  both  Category  I 
and  n  flsbaries  since  many  fishermen 
will  engage  in  fisheries  in  both 
categories  and  lince  the  only  lignificant 
difference  between  the  two  categories  is 
observer  coverage. 

The  Exemption  Certificate  will  cover 
all  the  Category  I  and  D  fisheries  that 
were  included  in  the  vessel  owner's 
registration. 

8.  One  commenter  believed  that  using 
the  July  21  date  for  the  start  of  the 
annual  exemption  and  reporting 
requirement  would  be  confusing  since  it 
f  aUs  in  the  middle  of  many  fisUng 
seasons. 

After  the  start  of  the  program  in  July, 
1889.  NOAA  Fisheries  plans  to  use  a 
calendar  year  for  the  Kcemption 
Certificates,  reporting  requirements  and 
quota  monitoring.  wUch  is  less  likely  to 
fall  in  the  middle  of  a  fishing  season. 
That  is.  Exemption  Certificates  will  be 
valid  bom  lanuary  1  through  December 
31  and  reports  covering  that  period  will 
be  due  at  the  end  of  the  year. 

9.  Commentets  opposed  requiring  a 
decal  as  a  proof  of  ^e  exemption  since 
there  is  already  an  apparent  stigma 
attached  to  Category  I  fisheries  and 
displaying  a  decal  serves  no  useful 
purpose.  Some  of  these  commenters 
believed  that  a  decal  could  potentially 
subject  participating  vessels  to  harm 
from  radical  animal  rights  groups. 

NOAA  Fisheries  believes  that  a  decal 
will  serve  to  assist  in  education  and 
enforcement  efforts,  and  does  not 
believe  it  will  place  any  fisherman  at 
risk.  The  decal  will  not  distinguish 
between  Category  I  and  II  fisheries. 

la  One  commenter  opposed  charging 
a  fee  for  an  exemption  even  though  the 
fisherman  may  never  take  a  marine 
mammal. 

An  Exemption  Certificate  is  required 
to  fish  legally  in  a  Category  I  or  II 
fishery  regardless  of  whether  or  not 
marine  mammals  are  taken.  As  provided 
in  section  114Cb)(5)  of  the  MMPA. 
NOAA  Fisheries  is  diarging  a  fee  of 
$3OJ0O  to  cover  administrative  costs  of 
granting  and  renewing  Exemption 
Certificates.  No  Bxenq>tian  Certificate  is 
required  and  no  fee  will  be  diarged  to 
fish  legally  in  Category  m  fisheries, 


which  have  only  a  remote  likelihood  of 
incidentally  taldng  marine  mamiMl*- 

11.  One  commenter  believed  diet  the 
regulations  should  clarify  that  no 
takings  of  southern  (CaUfomia)  sea 
otters  and  no  intentional  lethal  takings 
of  Steller  sea  lions,  cetaceans  and 
depleted  species  are  allowed  under  this 
exemption. 

The  interim  rule  includes  these 
restrictions  as  prohibitions  under  1 229.4 
applicable  to  Category  I.  n  and  m 
fisheries. 

12.  Commenters  believed  that 
intentional  takes  to  protect  gear  and 
catdi  should  be  authorized  under  this 
program,  as  they  were  under  the  general 
permits.  Other  commenters 
recommended  that  if  intentional  takes 
are  authorized,  all  non-lethal  methods 
be  required  before  taking  more  serious 
steps.  One  commenter  recommended 
that  NOAA  Fisheries  specify  that  any 
intentional  lethal  takings  in  a  Category 
in  fishery  are  illegal  since  a  need  to  take 
marine  mammals  intentionally  would  be 
sufficient  basis  for  listing  the  fishery  in 
Category  n. 

The  interim  rule  contains  provisions 
(99  229.6(c)  and  229.7  (d)  and  (e)) 
allowing  intentional  takings  to  protect 
gear,  catch  or  person.  simUar  to  diose 
under  die  general  permit  system.  All 
non-iniurious  methods  saast  be 
attempted  prior  to  injuring  or  killing  an 
animd  that  is  causing  immediate  and 
significant  damage.  The  provisions 
would  also  apply  to  Category  III 
fisheries,  aldiou^  NOAA  Fisheries 
anticipates  that  there  will  be  few.  if  any. 
intentional  lethal  takings  since  these 
fisheries  have  only  a  remote  possibility 
of  incidentally  taldng  marine  mammals. 
NOAA  Hsheries  does  not  believe  it  is 
appropriate  to  place  more  restrictions  on 
Category  in  fisheries  than  on  Category  I 
or  n  fisheries. 

13.  One  commenter  believed  that  the 
exemption  ^ould  not  allow  the 
intentional  lethal  taking  of  Alaskan  sea 
otters  since  the  type  of  interactions  that 
occur  between  tUs  species  and  fisheries 
would  not  Justify  taldng  an  animal  to 
protect  gear,  catch  or  person.  Sea  otters 
have  been  subject  to  malicious  takings, 
and  such  an  authorization  could  be  used 
as  an  excuse  to  continue  this  practice. 

Intentional  lethal  takings  of  marine 
mammals  are  onfy  allowed  under  the 
interim  exemption,  if  necessary  to 
protect  gear,  catch  or  person,  after  all 
reasonable  non-injurious  methods  of 
deterrence  have  been  exhausted.  The 
U.S.  Fish  and  Wildlifo  Service  (FWS) 
concurs  with  the  commenter  that 
intentitmal  takings  of  sea  otters  are  not 
necessary  to  protect  gear,  catch  or 
human  life.  Therefore,  there  should  be 
little  or  no  need  to  intentionally  lethally 


take  sea  otters.  However,  die  FWS 
recommended,  based  on  the  best 
available  scientific  information,  that  die 
intentional  lethal  take  of  Alaskan  sea 
otters  should  be  qiedfically  prohibited 
in  this  interim  rule.  Therefore,  NOAA 
Fisheries  defers  to  the  FWS  on  this  issue 
and  prohibite  the  intentional  lethal 
taking  of  Alaskan  sea  otters. 

14.  One  commenter  objected  to  the 
observer  requirement  for  Category  I 
fisheries  because  of  increased  coste 
related  to  UabiUfy  insurance  and  to 
accommodations  for  the  observers,  and 
because  of  the  zero  tolerance  policy  on 
drug  possession  making  the  captain 
responsible  for  any  drug  possession  by 
the  observers. 

NOAA  Fisheries  is  required  under 
section  114(e]  to  place  observers  on 
board  certain  vessels  engaged  in 
Category  I  fisheries,  with  lioiited 
exceptions,  and  intends  to  reimburse 
vessel  owners  for  all  reasonable  coste 
directiy  related  to  housing  and 
maintaining  observers.  Section  114(e)(7) 
of  the  MMPA  also  contains  limite  on  a 
vessel  owner's  liabilify  for  observers. 
Observers  will  be  made  aware  of  the 
U.S.  Coast  Guard's  zero  tolerance  policy 
and  their  responsibilities  to  the  Federal 
government  and  the  vessel  owner  in 
regard  to  the  policy. 

15.  Commenters  stated  that  the  role  of 
the  required  observer  should  be 
specified  and  that  the  observer  should 
not  act  as  an  enforcement  agent  while 
on  board  domestic  fishing  vessels. 
Another  conunenter  recommended  that 
the  regulations  state  that  data  obtained 
from  observers  or  other  sources  can  and 
will  be  used  as  the  basis  for  prosecuting 
fishermen  for  violating  the  MMPA  or  the 
conditions  of  the  interim  exemption. 

The  primary  purpose  of  an  observer  is 
to  collect  scientific  information.  The 
observers  will  not  have  enforcement 
authority  or  powers;  however,  the  data 
collected  by  an  observer  will  be  used  in 
monitoring  quotas  for  Steller  sea  lions 
and  North  Pacific  fur  seals.  The  data  can 
also  be  used  in  dvil  or  criminal 
enforcement  proceedings. 

18.  One  commenter  recommended  that 
the  regulations  specify  the  procedures 
whereby  vessels  in  Category  U  and  m 
fisheries  may  be  asked  to  take  observers 
and  die  possible  consequences  of  failing 
to  take  observers  if  requested 

Hie  observer  requiremente  apply  only 
to  vessels  in  Category  I  fisheries.  NOAA 
Fisheries  may  request  vessels  in 
Category  U  or  m  to  take  observers. 
These  vessel  owners  are  not  required  to 
take  observers,  and  there  are  no 
penalties  for  not  taking  observers. 
Therefore.  NOAA  Fisheries  does  not 
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believe  it  is  appropriate  to  include  eny 
specific  provisions  in  the  regulations. 

17.  One  commenter  recommended  diet 
the  regulations  indnde  provisions  to 
require  fishermen  to  retain  and  torn  in 
certain  criticaUy  needed  biological 
specimens  since  animals  tolled  during 
commercial  fishing  operations  may 
provide  the  only  reasonable  source  of 
certain  specimens. 

NOAA  Fisheries  has  included 
provisions  in  1 229.6(c)(10)  of  tills 
interim  rule  under  whidh  die  Assistant 
Administrator  may  include  additional 
terms  and  conditions  in  Exemption 
Certificates.  Such  conditions  may 
include  requiremente  for  retention  of 
biological  specimens,  if  determined 
appropitate. 

18.  One  commenter  recommended  that 
special  conditicms,  as  allowed  under  the 
MMPA  in  cases  where  a  fishery  will 
have  a  significant  impact  on  a  species, 
should  be  issued  as  soon  as  possible 
and  contain  measures  to  reduce  impacte 
such  as  limiting  the  numba  of  marine 
mammals  whidi  may  be  taken,  the 
location  or  season  where  they  may  be 
taken,  or  the  manner  or  gear  that  can  be 
used. 

NOAA  Fisheries  will  follow  die 
procedures  for  spedal  regulations  to 
implement  necessary  mitigating 
measures  when  avaUable  information 
indicates  a  significant  adverse  impad 
on  a  population.  (See  "Emergency  and 
Spedal  Regulations"  section  below.) 

19.  One  commenter  believed  ttat  any 
mitigating  measures  should  be  as  Umited 
as  possible  and  not  be  applied  across 
fisheries,  since  one  fishery  should  not  be 
accountable  for  interactions  in  another 
fishery. 

NOAA  Fisheries  agrees;  however 
allowable  takes  under  established 
quotas  may  need  to  be  allocated  among 
fisheries. 

20.  One  commenter  believed  that 
Category  m  fisheries  cannot  be 
regulated  on  a  non-emeigency  basis 
even  if  the  fishery  poses  a  significant 
adverse  impad  to  a  marine  iwmmal 
pqiolation  over  a  period  ^  time  longer 
than  one  year. 

NOAA  Fisheries  disagrees  and 
believes  that  section  114(g)  of  die 
MMPA  provides  authmify  for  placing 
restrictions  on  a  Category  m  Bahery  if 
the  inddental  taking  in  fhe  fishery  wnll 
likely  have  a  significant  advnse  inqiad 
on  a  marine  mammal  population. 
Fisheries  are  not  dasdfied  based  on 
impacte  to  marine  itijunmiil  populations; 
rather,  they  are  dassified  based  on  the 
average  frequency  with  whidi  marine 
mammals  are  inddentally  taken  in  a 
fishery.  Therefore,  it  is  possible  diat  the 
taking  inddental  to  a  Category  m 
fishery,  combined  with  other  impacts. 


could  have  a  significant  impad  on  a 
marine  mammal  population. 

21.  One  commenter  recommended  that 
NOAA  Fisheries  emphasize  that  failure 
to  obtain  an  exemption  or  to  report  will 
expose  the  fishennan  to  penalties  and 
prevent  him  or  her  from  obtaining  an 
exemption  in  following  years. 

The  regulations  make  it  clear  that 
failure  to  obtain  an  exemption,  failure  to 
submit  required  reporte,  or  failure  to 
comply  with  other  conditions  of  the 
Certificate  will  subject  a  vessel  owner 
to  dvil  penalties  and/or  suspension, 
revocation  or  denial  of  the  Certificate. 
The  specific  penalties  will  be  evaluated 
on  a  case-by-case  basis.  NOAA 
Fisheries  does  not  believe  that  failure  to 
register  for  an  exemption  for  one  year 
should  be  a  basis  for  automatic  denial  of 
an  Exemption  Certificate  in  all 
subsequent  yean. 

22.  One  commenter  recommended  that 
the  role  of  the  FWS  be  discussed,  and 
that  the  appropriate  FWS  contad 
persons  be  identified.  Farther,  if  NOAA 
Fisheries  takes  action  contrary  to  a  FWS 
recommendation,  the  reasons  should  be 
specified  and  included  in  the 
appropriate  Federal  Register 
publication. 

NOAA  Fisheries  is  woildng  with  the 
FWS  in  implementing  this  exemption 
system,  and  will  consult  with  the  FWS 
on  actions  that  affed  or  relate  to  marine 
mammals  under  the  Jurisdiction  of  the 
Department  of  the  Interior.  The  FWS 
recommendations  will  be  discussed  in 
the  appropriate  Federal  Registn 
publicattons. 

23.  One  commenter  objected  to  the 
requirement  for  treafy-Indiana  to 
possess  and  display  proof  of  exemptions 
without  coordinating  widi  die  tnhes' 
treafy  fishing  licenses  and  permits,  as 
provided  for  in  the  amendments. 

NOAA  Fisheries  is  requiring  that 
vessel  owners  display  a  decal  on  their 
vessel  and  possess  an  Exemption 
Certificate  to  inddentally  take  marine 
mammals.  NOAA  Fisheries  intends  to 
use  die  services  and  programs  of  treaty 
Indian  tribes,  as  well  as  odier  Federal 
agendes.  States,  and  Regional  Fishery 
Management  Councils,  to  the  maximum 
extent  practicable,  to  issue  exemptions. 

24.  Chie  commenter  objeded  to  the 
preparation  of  implementing  regulations 
without  consultation  widi  Indian  tribes 
on  a  government  to  government  basis 
and  objeded  to  the  lade  of  a  written 
commitment  by  NOAA  Fisheries  to 
provide  for  tribal  governmente  to 
undertake  the  implementation  (induding 
administration,  information  gathering, 
monitoring,  and  enforcement)  of  the 
exemption  system  and  to  provide 
finandal  assistance  and  equipment 
(firecrackers  or  other  repelling  devices) 


to  assist  tribal  governments  in  the 
implementation. 

NOAA  Fisheries  has  encouraged 
partidpation  by  Indian  tribes  in  the 
rulemaking  process  by  providing  copies 
of  the  List  of  Fisheries  and  notices  and 
solidting  comments.  NOAA  Fisheries 
encourages  participation  by  all 
constituent  groups  and  will  continue  to 
work  with  representatives  of  the  tribal 
governments  to  cooperatively  implement 
the  exemption  system.  NOAA  Fisheries 
does  not  interpret  the  purpose  of  the 
recent  amendments  as  a  mandate  to 
fund  or  promote  harassment  techniques, 
but  rather  to  gather  information  on 
which  to  base  a  long-term  marine 
mammal  management  regime  for  the 
future. 

Comments  on  Observer  Program 

1.  Commenters  stated  that  the 
observer  program  should  be  designed  to 
provide  statistically  reliable  estimates  of 
the  rate  of  marine  mammals 
interactions.  To  "place  observers  where 
the  likelihood  of  observing  interactions 
with  marine  mflmmnlH  would  be 
maximized"  would  upwardly  bias  the 
interaction  estimate  and  not  cleariy 
define  the  problem. 

NOAA  Fisheries  is  designing  an 
observer  program  which  will  be  guided 
by  the  standard  outlined  in  the 
amendment  "*  *  *  to  obtain 
statistically  reUable  information  on  the 
spedes  and  number  of  marine  mammals 
inddmtally  taken  in  the  fishery."  The 
amendment  indudes  the  following 
requirements:  to  obtain  the  best 
available  scientific  information:  to 
assign  observers  fairly  and  eqnitabfy 
among  fisheries  and  among  vessels  in  a 
fishery;  and  to  avoid  subjecting  an 
individual  person  or  vessel,  or  group  of 
persons  or  vessels,  to  excessive  or 
overly  burdensome  coverage.  Observer 
reporte  will  be  used  to  verify  the  reports 
submitted  by  fishermen  in  Category  I 
fisheries.  Data  will  be  gathered  and 
utilized  so  that  comparisons  of  marine 
mammal  interactions  can  be  made 
amcmg  and  within  fisheries. 

2.  One  commenter  believed  that  a 
good  alternative  verification  program 
will  be  needed  since  many  vessels  will 
not  be  able  to  carry  observers  and 
information  is  needed  on  many  Category 
n  fishnies  whidi  are  not  required  to 
take  observen. 

NOAA  Fisheries  will  design,  and  as 
funds  permit  implement,  an  alternative 
verification  program  to  provide 
statistically  reliable  Information  on  the 
spedes  and  number  of  marine  mammals 
inddentally  taken  in  those  fisheries  in 
which  an  observer  cannot  be  safely 
accommodated.  Alternative  programs 
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may  indnde  direct  observatioiis  of 
fisUng  activities  from  vessels,  aircraft. 
or  points  on  shore. 

3.  One  oommenter  believed  diat 
placing  observers  on  die  South  Unimak 
purse  selns  and  Alaska  Peninsula  drift 
rillnet  flsheries  would  severely  inqiede 
fishing  operations,  impose  economic 
burdens  on  the  owners,  and  increase  the 
poesibility  of  injury  to  crew  or  observer, 
and  provided  infonnation  to  document 
this  beliet  In  addition,  the  dose  living 
quarters  on  these  smaU  vessels  would 
make  the  use  of  female  observers 
problematta  The  commenter  also 
tMlisved  diat  if  an  observer  program  is 
necessary  in  these  fisheries,  the  use  of 
floating  obaervation  platfonns  would  be 
die  most  appropriate  and  effective 
method.  Obeervations  of  interactirais 
could  be  made  on  a  larger  segment  of 
die  fleet  with  a  minimmw  of  intrusion 
with  any  specific  vessel 

NOAA  Fisheries  wiU  not  place  an 
observer  on  a  vessel  if  the  fitdlities  of  a 
vessel  for  houstug  die  observer,  or  for 
carrying  out  obsover  functions,  are  so 
inadequate  ot  unsafe  that  the  health  or 
safety  of  the  obeerver  or  the  safe 
operatton  of  the  vessel  would  be 
Jeopardized.  TUs  determination  will  be 
made  on  a  case-by-case  basis.  The 
response  to  comment  #2  above 
addresses  alternative  verification 
programs. 

4.  One  commenter  believed  diat 
harvesting  vesseb  should  not  be 
induded  in  die  vessel  counts  on  wtUch 
the  20  to  35  percent  observer  coverage  is 
calculated,  hi  addition,  the  length  of 
time  a  vessel  fishes  should  be 
considered  in  the  calculation  for 
observer  coverage. 

Although  harvesting  vessels  that 
deliver  fiidi  to  a  processing  vessel 
without  taking  their  catch  on  board  may 
not  be  required  to  cany  observers,  these 
harvesting  vessels  will  be  used  in 
calculatii^  observer  coverage.  The 
harvesting  vessels  are  the  boats  that 
interact  with  marine  mamnmla. 
(Accessing  vessels  may  have  more  than 
one  bag  transfer  process  going  on  at  one 
time,  therefore.  20-35  percent  observer 
coverage  of  the  fishing  operation  may  be 
obtained  only  if  more  than  one  observer 
is  placed  on  a  processing  vesseL  NOAA 
Fisheries  reserves  the  ri^t  to  make  the 
decision  as  to  die  number  of  observers 
on  a  processing  vessel  on  a  case-by-case 
basis  to  insure  that  statistical^  reliable 
information  is  obtained.  However,  if  this 
method  does  not  provide  statistically 
reliable  information  on  faiddental  takes, 
observers  will  be  required  on  tlie 
harvesting  vessels. 

The  length  of  time  a  vessd  fishes  will 
be  considered  in  determining  the  extent 
of  observer  coverage.  However,  the 


length  of  time  a  vessd  fishes  will  not  be 
a  factor  in  determining  observer 
placement  The  data  management 
system  will  be  designed  so  that 
conqiarisons  of  marine  mammal 
interactions  can  be  made  across 
fisheries  taking  into  account  the  amount 
of  effort. 

6.  One  commenter  believed  diet 
obsover  effort  should  be  placed  where 
it  would  be  most  beneficial  in  assessing 
red  impact  on  depleted  stocks. 

NOAA  Fisheries  has  classified 
fishnles  based  on  Coogresdond  intent 
and  documented  interactions.  Section 
114(b)(l)(A)(i)  of  die  MMPA  does  not 
indude  oitnia  based  on  die  status  of  or 
impacts  to  marine  mammal  stodts  for 
the  categorisation  of  fisheries.  NOAA 
Fisheries  will  first  sssign  observers  to 
Category  I  fisheries  vessels.  However,  if 
obs^ers  cannot  be  assigned  to  all  die 
fisheries  listed  in  Category  I,  NOAA 
Fisheries  will  allocate  avdlable 
observers  according  to  the  following 
priority:  (1)  lliose  fisheries  dmt 
inddentally  take  marine  m«mm«l«  from 
any  stock  designated  as  depleted:  (2) 
thme  fisheries  that  inddentally  take 
marine  mammals  from  population  stocks 
that  NOAA  Fisheries  bdieves  are 
declining:  (3)  diose  fisheries  odier  than 
those  described  in  1  and  2  in  which  the 
greatest  inddentd  take  of  marine 
mammals  occurs;  (4)  and  any  other 
fishery  identified  hi  Category  L 

6.  Ctee  commenter  assmned  that 
observations  would  be  limited  to 
between  20  and  35  percent  of  the  fishing 
operations  for  all  Category  I  fisheries, 
both  foreign  and  domestic  and  that  any 
dtemative  program  wodd  be  equally 
applied  to  foreign  and  domestic  fishoies 
to  avoid  discrimination. 

Foreign  fishery  operations  are 
permittMl  under  the  Magnuson  Fishery 
Conservation  and  Management  Act 
which  requires  100  percent  observer 
coverage.  Observer  coverage  under  the 
Magnuson  Act  is  not  superseded  by  the 
less  restrictive  observer  requirement  of 
the  MMPA.  llierefore,  foreign  fishery 
activities  will  remain  subject  to  100% 
observer  coverage. 

7.  One  commenter  recommended  that 
existing  monitoring  programs  should  be 
used  rather  than  establishing  a  new 
observer  program  for  e  fishery. 

NOAA  Fisheries  will  use  existing 
observer/monitoring  programs  to  Ae 
extent  posdble  and  wiU  also  augment 
these  programs  to  meet  the  requirements 
of  the  MMPA  when  necessary  and 
practical 

8.  One  commenter  supported  using 
observers  to  collect  data  for  Regiond 
Fishery  Management  Councils. 

NOAA  nshwies  will  if  requested  by 
Regiond  Fishery  Management  Coundls, 


States  or  other  Federd  agendes,  require 
observers  to  collect  additiood 
information,  induding.  but  not  limited, 
to  die  quantities,  spedes,  and  phjrdcd 
omdition  of  target  and  non-tafget 
fishery  resources  and  seabirds,  unless 
NOAA  Fisheries  finds  in  writing, 
foUowing  public  notice  and  opportunity 
for  comment,  diat  such  infonnation  will 
not  contribute  to  die  protection  of 
m<irine  ni«mnmly  or  the  imderstanding 
of  the  marine  ecosystem,  induding 
fishery  resources  and  seabirds. 

Other  Comments. 

1.  One  oommenter  believed  that  non- 
lethd  takes  shodd  not  be  counted 
against  the  quota  for  Steller  sea  lions 
and  North  Pacific  fiir  seals.  Other 
oommenters  recommended  that  the 
information  system  continuoudy  track 
the  number  of  these  animals  taken  to 
determine  idien  quotas  are  reached. 

NOAA  Fisheries  intends  to  count  only 
lethd  takes  against  the  quota,  and  is 
devdoping  a  proposed  system  to 
modtor  the  quota.  (See  "Quota 
Management"  section  below.) 

2.  Commenters  believed  that 
environmentd  groups  shodd  be 
consdted  in  developing  the  proposed 
system  to  govern  the  inddentd  taking  of 
marine  mammals  after  section  114  of  the 
MMPA  expires,  and  believed  that  FWS 
shodd  be  given  lead  respondbility  for 
aspects  of  this  recommendation  relevant 
to  their  spedes. 

NOAA  Fisheries  will  consdt  widi  all 
interested  parties,  induding  the  Marine 
Mammd  GDmmisdon,  Regiond  Fishery 
Management  Councils,  the  FWS,  fishing 
interests  and  environmentd  groups  in 
developing  its  proposed  system  and  its 
recommendations  to  Confess. 

3.  One  commenter  stressed  the  need 
for  comprehendve  data  on  population 
abundance,  productivity  and  sources  of 
mortality  in  order  to  develop  the  long- 
term  management  program  mandat^  by 
Congress. 

NOAA  Fisheries  agrees  that  more 
infonnation  is  needed,  and  is  redirecting 
its  research  program  to  seek  that 
information. 

4.  Commenters  stressed  the  need  for  a 
good  education  program  to  work  with 
industry  concerning  the  requirements 
and  the  importance  and  benefits  of 
accurate  reporting.  One  commenter 
believed  that  the  education  program, 
shodd  not  be  aimed  solely  at 
fisheimen-— there  are  many 
misconceptions  about  fishermen  and 
their  interactions  with  marine  mammals. 

NOAA  Fisheries  agrees  that  a  good 
education  program  is  important  and 
antidpates  cooperation  from  the  fishing 
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industry  and  conservation  coaummity  in 
dnee  efforts. 


5.  One  ntmimumtmr  fwrnmmiiii^  l^fit 

oooaarvatiaii/reooveiy  idans  be 
devekmed  and  implemented  pronqitly. 

NOAA  Fisheries  is  devdoping 
conservation  idans  for  die  Nordi  Padfic 
fur  sad  and  Steller  sea  Hon. 
Conservation  plans  for  odier  depleted 
species  win  be  prepared  at  a  later  time 
unless  NOAA  Fisheries  determines  diat 
a  plan  will  not  promote  die  conservati<m 
ofdieqwdes. 

minili  tw  ralspalih^riikiriii 

Under  die  1980  amendments.  NOAA 
Fisheries  mnst  estaUish  dvee  categories 
of  comBMrdd  fidieries  aooording  to 
idiether  there  is  freqnent  (CatQgory  I), 
occasioBd  (Category  D)  or  a  lanoto 
likeifliood  or  no  kniwm  (Category  m) 
inddentd  taking  of  marine  maannals. 
To  classify  fidwlea.  tt  te  necessary  to 
intennvt  and  define  "frvquent." 
"occastead"  and  'demote  UkeUhood." 
Based  oa  NOAA  Fisheries' 
interpretation  off  Conyesionsl  intent, 
diese  tanns  and  die  snbseqnent 
plaoenant  of  fishetiee  into  categories 
were  not  to  be  baaed  on  die  statas  of 
stodta  of  marine  BMHimal  spedee  or  die 
likelihood  of  siydficant  inqiacte  on  a 
spedes.  Acttons.  sndi  as  ens^sncy 
rules.  Britigating  ■Bsasnres  and 
aheraativ  veiiflcatiuu  programs,  are 
available  ondsr  secttoB  114  to  address 
dtoatfoBS  vdisre  inddentd  take  may  be 
advendy  affscdng  •  marina  mamsial 
popdadonorwhMsmoreinfnrmationis 

NOAA  Fisheries  bdieves  diat 
"frequent"  "occadond"  and  "remote 
likelihood"  were  intended  by  Congress 
to  be  evduated  on  the  average 
frequency  with  which  merine  mammals 
are  takan  inddentelly  in  a  fishery.  lUs 
interpretotioa  wodd  piece  obeenrsrs  in 
fisheriee  where  the  Ukdihood  of 
obesrving  inddentd  takes  of  marine 
mammals  woahl  be  matest  In 
evaloatfaig  inddentd  takaa  for  puipoees 
of  categaridi«  fishariaa.  NCAA 
Flaherias  oooddesa  die  definition  of  take 
in  section  3  of  die  MMPA.  the  language 
of  section  114  and  die  legislative  history 
of  dm  1888  amendmente.  indodii^  die 
Senate  Report  House  RqKVt  end  flow 
■Istemeiilii 

TodetanBinediofrequenqroftake.it 
is  necessary  to  define  twdi  the  levd  or 
amount  of  taking  and  the  time  period 
overudik^  faKddBntd  takii«s  win  be 
evahMtad.  Thia  win  aflow  die 
cakaktioB  of  •  rate  of  taktag  so  that  • 
conqMrison  among  fisheries  can  be 
made.  The  rate  ia  used  to  distinguish 
between  fisheries  widi  frequent, 
occasional  and  rare  taking.  The  values 
chosen  to  define  these  categmies  should 


refled  Congressiaiid  intent  and  should 
be  such  that  eedi  category  would 
craitain  fisheries. 

One  of  the  primery  purposes  of  the 
interim  exemption  system  is  to  obtain 
reliable  information  on  species  snd 

nrnntiT  nf  mrfmy  mammal^  inddentslly 

taken  in  commerdd  fishing  operatlans. 
Categoridng  fisheries  win  assist  NOAA 
Flshoies  in  sdecting  the  sppnqiriate 
meduid  for  verifying  the  repmto 
reodved  from  fishermen  in  a  particder 
fishery.  Observers  win  have  die  hi^bed 
probabUity  of  sedng  inddentd  takes  of 
marine  mammals  to  fisheries  with 
frequent  interacticms.  Hierefure.  die 
expense  of  placing  observers  in  a 
Category  I  fishery  is  Justified  by  die  hi^ 
probability  diey  wiU  coUed  snffident 
iufutuiatfon  to  assess  accnratefy  the 
totd  takings  tai  a  fidiery  end  to  verify 
the  eocnracy  of  fishermen's  reports. 
Observers  ere  not  es  Ukefy  to  see 
marine  mammal  takes  to  Categoy  II 
fisheries  end  odwr  verificetion 
tedidques  may  be  more  efficient 

In  die  proposed  Lid  of  Fisheries. 
NOAA  Fldieiiee  sd  dw  levd  of  tdce  at 
more  dien  one  enimel  for  fivqnent  one 
or  ieea  for  oocasional.  and  near  aero  for 
remote.  Using  dds  levd  of  take,  NOAA 
Flshertos  bdieves  diet  a  20^y  poiod  is 
a  raasonable  time  period  to  use  fvhen 
determining  die  frequency  of  taking  for 
purpoees  of  classifying  fisheries. 

Using  dieee  standarda,  "frequenT 
meens  diet  it  to  hj^dy  hkefy  diat  more 
than  one  marina  mammd  win  be 
toddentalfy  taken  by  a  randondy 
sdected  vessd  in  die  fishvy  during  a 
2(Mlay  period.  "Occadond"  BMens  diet 
there  to  some  likelihood  diet  one  marine 
mammd  win  be  inddentaUy  taken  by  a 
randondy  selected  veesd  in  die  fidiery 
during  a  ao-day  period,  but  that  diere  to 
litda  Bkdihood  diat  more  dian  one 
marine  mammel  wiU  be  inddentaUy 
taken.  Andi  "Mmote  likelihood"  means 
that  it  to  U^dv  nnlikdy  that  any  marine 
mannnal  wdl  be  inddentaUy  taken  by  a 
randondy  sdected  veeed  in  dw  fishery 
during  a  ao-day  period. 

These  definitions  are  appUed  to 
catQgoriae  fisheries  according  to  the 
foUowing  guideUnee.  If  soGBdent 
documented  information  to  available  to 
estimate  die  frequemy  of  inddentd 
talriny  of  marine  w»»"m»»»i«  tiiat 
informatian  to  used  in  categoridng  that 
fishery.  If  diere  to  not  sufficient 
documented  information  to  estimate  the 
frequency  of  inddentd  taldngi.  the 
agency  considers  odier  foctors  that 
would  indicate  the  Ukdihood  of 
inddentd  **lrf»^  such  ss  fi»^<»«g 
tediniqnes  end  gear  used,  methods  used 
to  deter  marine  mammals,  targd 
spedes.  seasons  and  areas  fiwed.  and 
spedes  and  dtotribution  of  marine 


mammals  to  the  srea.  If  these  fodors 
indicate  a  UkeUhood  of  at  least 
occasiond  inddmtd  takings,  die 
fishery  to  placed  to  Category  IL  If 
avaUdda  infonnation  or  other  foctors 
indicate  that  die  likdihood  of  inddentd 
takings  to  a  fidiery  would  be  so  rare  or 
exoepUond  as  to  be  remote  or  non- 
existent that  fishery  to  placed  to 
Category  m. 

The  Coamtttee  Reporte  (Senate 
Report  10IK-fi82  end  House  of 
Reprssentetives  tLepatt  200-070) 
recognise  that  Cor  the  fird  year  section 
114  to  to  ^ect  diere  may  not  be 
adequate  dete  to  determine  accaratefy 
die  plaoeflMnt  of  dl  fidieries  into 
categoriea.  According,  dieee  reporte 
spedfled  six  fidieries  to  be  induded  to 
Category  I  and  two  fidieries  to  be 
induded  to  Cetegory  DL  Most  of  diese 
fisheries  were  identified  end  Jointfy 
suggested  to  Congiess  by 
representetivee  of  die  environmentd 
commmiity  and  the  fiahing  industry.  The 
Senate  Raport  eleo  specified  diet  dw 
Soudi  Unimak  (Falae  Psss  and  Unimak 
Pass)  salmon  purse  sdne  fisfasry  shodd 
be  toduded  to  Cetegonr  L  bd  dw  House 
Report  did  not  However,  to  e  letter 
conceming  dw  piopoeed  List  of 
Ftoheriea.  dw  Senior  Senator  from 
Alaska  stated  dwt  dw  Soodi  Unimak 
salmon  parse  eeine  fishsry  wodd  not 
have  been  saggssled  far  indnsion  to 
Category  I  if  edditiand  infafmation  now 
avaUable  bad  been  brought  to  dw 
attention  of  dw  Senete.  NOAA  Ftoheiies 
used  tfato  Conffessloiisl  totent  as 
criterta  for  daasifying  fisheries  to  dw 
find  Ud  of  FIdwriee  (April  lOi  1808;  54 
FR 18072).  However,  for  future  revisions 
to  die  Lid  of  Ftoheries.  NOAA  Fisheries 
wiU  use  aU  aveileUe  data,  induding 
date  from  fiahemwn's  reporte  snd 
results  of  observer  end  dtemative 
programs,  to  classify  fisheries.  After  e 
year.  NOAA  Fisheries  should  have 
sufficient  data  to  determine  if  theee 
fisheries  ere  cetegodzed  properly.  If 
suffident  data  are  not  available.  NOAA 
Fisheries  wiU  refy  on  Congressiond 
totent  when  dassifying  fisheries. 

Hie  toterlm  rule  c<"T*'^*nt  dw 
foUowing  criterta  to  1 228.03  for 
dassifying  fisheries  when  revising  the 
list  of  Fisheries: 

Category  L  (1)  There  to  documented 
information  indicating  a  "frequent" 
toddentd  *»Hwj  of  marine  tw^mtMlf  in 
the  fishery,  or  (2)  Congress  totended  that 
the  fishery  be  ptaoed  to  Category  I  and 
there  to  not  documented  information 
todicating  that  it  shodd  be  placed  to 
another  Category. 

Category  n.  (1)  There  to  documented 
information  indicating  an  "occadond" 
toddentd  taking  to  the  fishery,  or.  (2)  to 
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the  abcenoe  of  infonnution  tmHcating 
the  frequaocy  of  incidental  taking  of 
marine  wi*m«i«l«,  otfm  ftcton  toch  as 
fishing  teciiniqaes.  gear  used,  mediods 
need  to  deter  marine  memmals.  target 
spedes,  seasons  and  areas  fished,  and 
species  and  distribation  of  marine 
mainiMla  in  ^  am  suggest  there  is  a 
likelihood  of  at  least  an  "occasional'' 
incidental  taking  in  the  fishery. 

Qitagwy  DL  (1)  There  is  infoimation 
indicating  no  more  dian  a  "remote 
likeUhood"  of  an  incidental  taking  of  a 
maiine  mamm*!  in  di*  fishery.  (2)  in  the 
absence  of  information  indicating  the 
frequency  of  incidental  taking  of  marine 
wMnnmal*,  odMT  fsctors  such  ss  fishing 
techniques,  gear  used,  methods  used  to 
deter  marine  mammals,  target  species, 
seasons  and  areas  fished,  uid  spedes 
and  distribution  of  marine  maiwinala  in 
the  area  suggest  ttere  is  no  maie  than  a 
remote  likeimood  v/t  an  inddental  take 
in  the  fishery,  or  (3)  Congress  intended 
diat  the  fishery  be  placed  in  Category  m 
and  there  is  not  documented  information 
indicating  that  it  should  be  placed  in 
another  Category. 

Hie  criteria  fcv  classifying  fisheries 
are  set  fiorth  in  1 228.3  of  diis  interim 
role,  in  additton.  the  regulations  contain 
die  requirement  diet  the  List  of  Fisheries 
be  reviewed  annnally  beginning  in  190a 
and  may  be  amended  at  any  time  if 
available  information  warrants.  The 
annual  changes  to  the  List  of  Fisheries 
wiU  be  published  on  or  about  Odober  1 
and  will  be  effiactive  lanuary  1  of  the 
next  calendar  year.  Additi<mal  changes 
may  be  published  and  made  effective 
during  the  year  if  available  information 
warrants.  All  a&ded  Category  I  and  II 
vessel  owners  will  be  notified  of  any 
changes.  If  a  fishery  is  changed  from 
Category  in  to  Category  I  m  n.  NOAA 
Fishraies  will  notify  the  fishing 
commimity  through  newspapers  of 
general  circulation,  fishery  trade 
assodatiaas.  trade  journals,  electronic 
media,  and  through  State  egendes  and 
Regional  Fishery  Management  Councils. 

interim  Commecdal  FlsUng  Bxeoapliaa 

Certain  inddental  takings  of  marine 
mammals  in  commercial  fishing 
operations  wiU  be  legal  under  the  5-year 
interim  exemption  system  provided 
certain  conditions  are  met  Under  these 
regulations,  owners  of  vessels  will  be 
required  to  register  with  NOAA 
Fineries,  display  a  decal  on  their 
vessel  possess  an  Exemption  Certificate 
authorizing  the  inddental  take  of  marine 

mmnnriiila,  and  mwtntaln  logs  and  submit 

periodic  reports  to  engage  lawfuUy 
under  the  MMPA  tn  any  Category  I  or  II 
fishery.  Vessels  engaged  in  Category  I 
fisheries  will  be  requ&ed  to  take  on 
board  a  natural  resources  observer  if 


requested  by  NOAA  Fisheries.  Owners 
of  vessels  engaged  only  in  Category  in 
fisheries  will  not  be  required  to  register 
with  NOAA  Fisheries  or  to  obtain  an 
Exemption  Certificate  or  decal  to  fish 
legally  or  to  inddentally  take  marine 
mammilla;  howevoT.  they  will  be 
required  to  submit  reports  of  all  marine 
mammal*  incidentally  killed  as  a  result 
of  their  fishing  operations.  In  addition, 
owners  and  masters  of  vessels  in  all 
categories  will  be  required  to  conq)ly 
wldi  any  general  regulations,  any 
ccmditions  of  the  Escenqition  Certificate 
iMued  to  the  vessel  owner,  and  any 
spedal  or  emergency  regulations 
published  under  the  au^ority  of  section 
114  of  the  MMPA. 

Hie  5-year  interim  exemption  applies 
only  to  U3.  commercial  filling  vessels 
or  to  those  foreign  vessels  with  valid 
fishing  permits  issued  under  section 
2(M(b)  of  die  Magnuson  Fishery 
Conservation  and  Management  Ad  (16 
U.S.C  1801  at  »eq.).  Exemptions 
provided  by  section  114  of  die  MMPA 
are  not  avidlable  to  vessels  fishing  in 
the  yeUowfin  tuna  purse  seine  fisbuBry  in 
the  eastern  tropical  Pacific  or  to  foreign 
treaty  fisheries,  such  as  the  Japanese 
sahnon  drlfinet  fishery.  The  interim 
exenqition  applies  to  commercial  fishing 
operations  which  are  defined  in 
S  229.2(g)  of  this  interim  rule  to  indude 
licensed  commercial  passenger  fishing 
vessels.  Therefore,  certain  charter  and 
party  boats  fall  under  these 
requirements. 

The  MMPA  exemption  does  not 
indude  authority  to  inddentally  take 
southern  (Califomia)  sea  otters 
[Eahydia  lutria  nenis).  This  subspedes 
historically  ranged  along  the  West  coast 
of  die  United  States,  but  currendy  is 
found  only  along  die  central  Califomia 
coast  and  San  Nicolas  Island,  California. 
Section  114  of  the  MMPA  does  not 
supersede  or  otherwise  affed  the 
provisions  of  Pub.  L  98-625.  passed  by 
Congress  in  1986  to  govern  die 
translocation  of  southern  sea  otters  to 
San  Nicolas  Island  for  research  and 
recovery  purposes.  Within  spedal  zones 
estabUshed  for  this  experimental 
p<qnilation.  certain  restrictions  on 
inddental  taking  under  the  MMPA  do 
not  apply.  (See  50  CFR  17.84(d)  for  a 
description  of  these  spedal  zones  and 
activities  that  can  be  lawfully  conducted 
within  these  zones.) 

The  MMPA  exemption  does  not  allow 
the  intentional  lethal  taking  of  any 
Steller  sea  lions,  any  cetaceans  (whales 
and  dolphins),  any  depleted  marine 
mammals  (indudbig  the  Pribilof  Island 
population  of  North  Pacific  fur  seals),  or 
any  endangered  or  threatened  marine 
mammals. 


In  general,  the  MMPA  exemptions  will 
apply  to  die  taUng  of  endangered  and 
t^atened  marine  mammals  (except 
soudian  sea  otters).  Restrictions  on  the 
MMPA  exemptions  may  be  made  to 
reduce  the  inddental  taking  or  to 
prohibit  any  taking  of  certain 
endangered  and  threetened  spedes.  if 
necessary  to  mtnimjM  adverse  inq>acts 
to  a  population  or  to  comply  with  other 
statutory  requirements.  However,  the 
MMPA  exenqition  does  not  exempt 
fishermen  frcon  the  prohibitions  on 
taking  endangered  and  threatened 
spedes  under  IhB  BSA.  To  be  exempt 
from  the  taldng  prohibitions  under  the 
ESA.  additional  taking  authorization 
under  the  ESA  is  needed. 

NOAA  Fisheries  is  conducting  the 
appropriate  consultations  under  section 
7  of  die  ESA  concerning  the  effects  of  its 
regulations  and  the  proposed  issuance 
of  Exemption  CoHficates.  The 
Biological  Opinions  resulting  from  the 
consultations  will  assess  the  impacts  of 
die  fiidieries  on  endangered  and 
threatened  spedes  and  will  condude 
whether  or  not  die  actions  are  likely  to 
jeopardize  the  continued  existence  of 
endangered  or  threatened  spedes  or 
result  in  the  destruction  or  adverse 
modification  of  the  critical  habitat  of 
such  spedes.  NOAA  Fisheries  may 
place  conditions  or  restrictions  on 
Exonption  Certificates  to  fiilfill  its 
obligations  under  section  7  of  the  ESA. 
These  conditions  and  restrictions  may 
indude  actions  to  reduce  the  inddental 
taking  or  may  prohibit  any  taking  of  an 
endangered  or  threatened  spedes. 

I 


n 

Registration  jxtxeaa.  All  vessel 
owners  (or  authwized  representatives) 
must  renter  to  obtain  an  Exemption 
Certificate  and  decal  for  each  vessel 
that  will  be  engaged  in  a  Category  I  or  U 
fialiery.  The  initifld  registration  wUl 
cover  the  remaindn  of  1980  and  all  of 
188a  After  that  registrations  to  renew 
Certificates  are  required  eech  calendar 
year. 

Registration  forms,  outlining  the 
required  information,  are  available  from 
NOAA  Fisheries.  One  registration  per 
vessel  is  required  and  will  cover  all 
Category  I  and  U  fisheries  in  which  the 
vessel  will  partidpate  during  the 
calendar  year.  The  first  page  of  the  form 
should  be  sent  to  one  of  the  NOAA 
Fisheries  offices  listed  in  1 228.5(c):  the 
second  pege  is  a  copy  of  the  registration 
and  will  serve  as  an  indication  of 
registration  until  an  Exemption 
Certificate  is  issued. 

For  renewals,  completed  registration 
forms,  containing  the  information  on  file 


with  NOAA  Fisheries,  will  be  sent  to 
existing  Certificate  holders  prior  to  the 
beginning  of  the  year.  Vessel  owners 
wiU  be  required  to  make  any  necessary 
corrections  end  sign  and  return  the  form 
to  NOAA  Fisheries.  The  renewal 
registration  forms  should  be  submitted 
at  least  30  days  prior  to  the  vessel 
engaging  in  a  Category  I  or  U  fishery. 

In  addition  to  owners  of  commerdal 
fishing  vessels,  the  definition  of  "vessel 
owners"  (§  228.3(p])  indudes  owners  of 
fixed  or  other  fishing  gear  that  is  used  in 
a  "non-vessel  fishery."  A  "non-vessel 
fishery"  means  a  commerdal  fishing 
operation  that  uses  fixed  or  other  fishing 
gear  without  e  vessel,  such  as  gear  used 
in  set  gillnet.  trap,  beach  seine,  weir, 
ranch  and  pen  fisheries.  Owners  of  such 
gear  are  subjed  to  the  same 
requirements  and  restrictions  as  owners 
of  fishing  vessels  or  fish  processing 
vessels  operating  in  a  commercial 
fishery. 

A  fee  of  $30.00  per  vessel  must 
accompany  each  registration  or  request 
for  renewal  "Vessel  owners"  in  "non- 
vessel  fisheries"  must  indude  $30.00  to 
register  aU  gear  owned.  The  fees 
collected  in  connection  with  the 
exemption  system  will  be  available  to 
NOAA  Fisheries  to  cover  the 
administrative  costs  of  granting 
Exemption  Certificates  and  renewals. 

Issuance  of  Exemption  Certificates 
anddecals.  hn  Exemption  Certificate 
that  specifies  applicable  terms  and 
conditions  of  any  authorized  inddental 
taking  and  a  vessel  decal  will  be  issued 
to  the  vessel  owner  for  each  vessel  to  be 
engaged  in  a  Category  I  or  n  fishery  and 
who  submits  a  completed  registration 
form  and  the  required  fee.  The  initial 
Certificate  will  be  valid  the  remainder  of 
1888  and  all  of  1890.  After  that. 
Certificate  renewals  will  be  issued  each 
year  after  receipt  of  an  updated 
registration,  required  fee  and  required 
report(8)  covering  all  registered 
Category  I  and  U  fisheries.  A  decal  will 
be  issued  with  the  initial  Certificate  and 
will  be  valid  for  1888.  An  annual  sticker 
for  1890  will  be  automatically  issued 
upon  receipt  of  a  report  covering  1989.  In 
non-vessel  fisheries,  the  1890  sticker 
must  be  affixed  to  the  Certificate. 
Annual  stickers  will  be  issued  along 
with  the  Certificate  renewal  in 
subsequent  years. 

Decals,  along  with  the  annual  sticker, 
must  be  attached  to  the  vessel  port  side 
on  the  cabin  or,  in  the  absence  of  a 
cabin,  port  side  forward  on  the  hull.  A 
replacement  decal  will  be  issued,  if 
requested,  to  replace  a  lost  or  damaged 
decal.  Decals  wiU  not  be  issued  or 
required  to  be  posted  in  non-vessel 
fisheries. 


A  copy  of  the  Exemption  Certificate 
must  be  on  board  the  vessel  while  it  is 
operating  in  a  Category  I  or  n  fishery,  or. 
in  the  case  of  a  non-vessel  fishery,  a 
copy  of  the  Certificate  must  be  in  the 
possession  of  the  person  in  charge  of  the 
fishing  operation.  A  copy  of  the 
Certificate  must  be  made  available  upon 
request  to  any  State  or  Federal 
government  offidal  authorized  to 
enforce  the  provisions  of  the  MMPA  or 
to  any  designated  agent  of  NOAA 
Fisheries. 

Reporting  requirements.  NOAA 
Fisheries  will  issue  a  proposed  rule  to 
govern  the  reporting  requirements  under 
the  exemption  system,  and  will  request 
public  comment 

Observer  requirements.  If  requested 
by  NOAA  Fisheries,  the  owner  of  a 
vessel  engaged  in  a  Category  I  fishery 
must  take  on  board  a  natural  resources 
observer.  A  vessel  may  be  excepted 
from  this  requirement  if  NOAA  Hsheries 
finds  that  the  facilities  for  housing  the 
observer  or  for  carrying  out  observer 
functions  are  so  inadequate  or  unsafe 
that  the  health  or  safety  of  the  observer 
or  the  safe  operation  of  the  vessel  would 
be  jeopardized. 

Vessel  owners,  masters  and  crew 
members  are  required  to  cooperate  with 
observers  and  are  required  to  provide 
information,  such  as  vessel  location, 
needed  to  meet  the  observers' 
responsibilities.  If  feasible  and  if 
requested  by  the  observer,  marine 
mammals  kUled  during  the  fishing 
operation  which  are  readily  accessible 
to  crew  members  must  be  brought 
aboard  the  vessel  for  biological 
processing  and  may  be  retained  by 
NOAA  Fisheries.  NOAA  Fisheries 
recognizes  that  for  many  smaller 
vessels,  this  will  not  be  feasible  and. 
therefore,  would  not  be  required. 

Observers  may  not  bring  a  dvil  action 
against  the  vessel  or  vessel  owner  under 
any  law  of  the  United  States  for  any 
illness,  disability  or  death  from  service 
as  an  observer,  with  two  exceptions. 
First  an  observer  may  bring  a  civil 
action  against  an  owner  or  vessel  for  the 
owner's  willful  misconduct.  Second,  the 
observer's  limitation  on  bringing  dvil 
actions  does  not  apply  if  the  observer  is 
performing  duties  in  service  to  the 
vessel  of  the  sort  that  would  normally 
be  performed  by  a  crew  member. 

NOAA  Fisheries  will  provide  for  the 
payment  of  reasonable  costs  of  housing 
and  maintaining  observers  on  board 
vessels  and  of  maintaining  biological 
specimens  if  requested  by  the  observer 
or  required  in  the  Exemption  Certificate. 

Other  terms  and  conditions.  The 
Exemption  Certificate  will  be  valid  for 
one  calendar  year,  except  that 


Certificates  issued  in  1969  will  cover  the 
remainder  of  1988  and  all  of  1990.  Vessel 
owners  must  register  each  year  for  a 
Certificate  or  renewal  After  1980.  a 
current  annual  sticker  is  required  for  the 
vessel  decal  to  be  vaUd. 

The  Certificates  will  authorize 
fishermen  to  intentionally  Xake  marine 
mammals  (except  southern  sea  otters), 
without  inflicting  injury  or  death  to  the 
marine  mammals,  to  protect  catch,  gear, 
or  persoiL  If  the  damage  is  substantial 
and  immediate  and  after  all  practicable 
non-injurious  methods  have  been  taken, 
fishermen  may  injure  or  kill  certain  non- 
depleted  marine  mammals.  However,  in 
no  case  may  fishermen  intentionally  kill 
Steller  sea  tions.  Alaskan  sea  otters,  any 
cetaceans  (whales  and  dolphins),  any 
depleted  marine  mammals  (including  the 
Pribilof  Island  population  of  North 
Pacific  fiir  seals),  or  any  endangered  or 
threatened  marine  mammals  under  the 
interim  exemption. 

If  firearms  or  other  potentially 
injurious  methods  are  used  to  deter 
Steller  sea  Uons,  cetaceans,  or  depleted, 
endangered  or  threatened  marine 
mammals,  due  care  must  be  exerdsed  to 
avoid  injuring  or  killing  such  marine 
mammals.  If  the  use  of  firearms  or  other 
means  results  in  an  injury  or  mortality, 
the  taking  is  presumed  to  be  an 
intentional  lethal  take.  For  example,  if  a 
fisherman  shoots  near  a  Steller  sea  lion 
to  scare  or  harass  the  animal  away  from 
his  catch  or  gear  and  the  animal  is 
killed,  that  talcing  would  be  considered 
an  intentional  lethal  taking  and  would 
be  illegal. 

Other  terms  and  conditions  may  be 
made  to  Exemption  Certificates  as 
determined  by  NOAA  Fisheries.  For 
example,  animals  killed  during 
commerdal  fishing  operations  may 
provide  the  only  source  of  certain  types 
of  important  biological  specimens. 
Certificates  may  be  conditioned  to 
require  that  biological  specimens  of 
sdentific  value  be  retained  for  NOAA 
scientists. 

In  the  case  of  endangered  or 
threatened  species,  NOAA  Fisheries 
may  indude  terms  and  conditions  to 
MMPA  Exemption  Certificates,  at  any 
time,  to  fulfill  its  responsibilities  under 
the  ESA.  These  conditions  may  include 
actions  or  restrictions  to  reduce  or 
prevent  the  incidental  taking  of  an 
endangered  or  threatened  species. 

Suspension  or  revocation  of 
Exemption  Certificates.  NOAA 
Fisheries  may  suspend  or  revoke  a 
Certificate  or  may  deny  a  Certificate 
renewal  if  the  Certificate  holder  (1)  fails 
to  report  as  required,  (2)  fails  to  take  on 
board  an  observer  in  a  Category  I 
fishety.  if  requested,  or  (3)  fails  to 
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comply  widi  other  tenns  and  conditicma 
of  the  Bxamption  Certiflcato  or  die 
regulatkms  governing  ttie  interim 
exemption.  The  euspeniioo.  revocation 
or  denial  may  occur  without  notice  and 
opportunity  for  hearing  in  the  caae  of 
f^ure  to  eubmit  required  reports.  Other 
actioni  are  rabject  to  NOAA't  dvil 
procedure*  contained  in  subpart  D  of  15 
CFRPartiXM. 

RaqdreraeBts  for  Catafocy  in  FUierlas 

Owners  of  vessels  engaged  only  in 
Category  m  fisheries  are  not  required  to 
register  with  NCAA  Fisheries  or  to 
obtain  an  Exemption  Certificate  to  fish 
legally  under  the  MMPA  or  to 
inddoitally  take  marine  mammals. 
However,  diey  will  be  required  to  report 
all  lethal  incidental  takings,  make  all 
reasonable  efforts  to  release  animals 
unharmed,  and  use  all  practicable  non- 
injurious  methods  before  any  lethal 
intentional  take  of  a  marine  mammal  to 
protect  gear,  catch,  or  lives  in 
accordance  with  these  regulations.  The 
taking  of  southern  (California)  sea  otters 
and  the  intentional  lethal  taking  of 
Steller  sea  lions.  Alaskan  sea  otters, 
cetaceans,  and  depleted  species 
(including  the  Pribilof  Island  population 
of  North  Pacific  fur  seals)  is  prohibited. 
In  addition,  the  incidental  taking  of 
endangered  or  threatened  marine 
mammals  is  not  exempted  from  the 
prohibitions  under  the  ESA  unless 
otherwise  authorized. 

Emarfmcy  and  Spadal  RaguktfoDi 

The  1988  amendments  to  the  MMPA 
provide  NOAA  Fisheries  with  both 
emergency  and  general  authority  to 
issue  regulations  and/or  to  impose 
conditions  and  restrictions  on 
Exemption  Certificates  to  prevent 
significant  adverse  impacts  on  marine 
mammal  populations.  Regulations  can 
apply  to  Category  I II  or  lU  fisheries. 

If  NOAA  FUheries  finds  that  the 
incidental  taking  of  marine  mammals  in 
a  fishery  is  having  an  immediate  and 
significant  adverse  impact  on  a  marine 
mammal  population,  emergency 
regulations  will  be  issued  to  prevent  or 
minhniMt  to  the  msximum  extent 
practicable  any  further  taking.  This 
emergency  auUiority  will  be  used  only 
when  no  alternative  is  available  to 
prevent  an  immediate  and  significant 
adverse  impact  NOAA  Fisheries  must 
consult  with  the  Regional  Fishery 
Management  Councils,  State  fishery 
agencies,  and  treaty  Indian  tribal 
governments,  where  appropriate,  before 
taking  any  emergency  action. 
Emergency  actions  witt.  to  the  maximum 
extent  pmcticable,  avoid  interfering 
with  existing  Regional,  State  or  tribal 
fishery  management  or  conservation 


programs,  will  be  aa  brief  in  duration 
and  non-intrusive  as  possible,  and  will 
take  into  account  the  economics  of  tfte 
fisheries  that  may  be  affected  and  the 
availability  of  existing  todmology  to 
minimize  impacts.  Altiiough  economic 
factors  will  be  considered  in 
determining  the  most  appropriate 
method  to  mitigate  the  impacts,  the 
primary  purpose  of  the  MMPA  is  to 
protect  marine  mammals  and  economic 
considerations  will  not  be  used  as  a 
basis  for  not  taking  a  necessary 
emergency  action.  Emergency  actions 
may  include,  but  are  not  limited  to: 
Quotas  on  the  number  of  marine 
mammals  that  may  be  taken:  restrictions 
on  the  time,  manner  and  location  in 
which  marine  mammals  may  be  taken: 
restrictions  on  the  time  and  location 
where  the  fishery  may  operate:  and 
prohibitions  on  tiie  use  of  fishing 
techniques  or  gear  which  are  found  to 
cause  excessive  marine  mammal 
injuries  or  mortalities. 

If  NOAA  Fisheries  finds  that  the 
incidental  taking  of  marine  mammals  in 
a  fishery  is  not  having  an  immediate  and 
significant  adverse  impact  on  a  marine 
mammal  population,  but  tiiat  it  will 
likely  have  a  significant  adverse  impact 
over  a  period  of  time  longer  than  one 
year,  NOAA  nsheries  will  request  the 
Regional  Fishery  Management  Councils, 
State  fisheries  agencies,  or  treaty  Indian 
tribal  govenunents,  where  appropriate, 
to  initiate  or  take  action  to  minimize 
such  impact  If  the  appropriate  Councils, 
States  or  tribes  do  not  act  in  a 
reasonable  period  of  time,  special 
regulations  wiU  be  issued  or  special 
conditions  may  be  imposed  on 
Exemption  Certificates  to  mitigate  the 
adverse  impacts.  What  constitutes  a 
reasonable  period  of  time  will  depend 
on  the  nature  of  the  requested  action 
and  the  severity  of  impacts  to  the 
marine  mammals  in  the  absence  of  any 
action.  Any  such  regulations  or 
conditions  will  be  issued  only  after 
notice  and  opportunity  for  public 
comment  and  only  after  finding  that 
such  action  is  necessary  to  further  the 
purposes  of  the  MMPA.  Special 
regulations  or  conditions  will,  to  the 
maximum  extent  practicable,  avoid 
interfering  with  existing  Regional,  State 
or  tribal  fishery  management  or 
conservation  programs,  and  will  take 
into  account  the  views  of  the 
appropriate  Regional  Fishery 
Management  Councils,  States,  Tribes 
and  the  public.  As  with  emergency 
regulations,  special  regulations  or 
conditions  may  include  operational  or 
gear  restrictions  on  the  fishery. 


Quota 

The  1988  amendments  establish  a 
quota  of  1.350  Steller  sea  lions  and  50 
North  Pacific  fur  seals  that  may  be 
incidentally  killed  each  year  in  all 
fisheries  combined  under  the  exemption 
system.  If  NOAA  nsheries  determines 
that  more  than  this  number  of  animala 
will  be  killed.  NOAA  Hsheries  may 
prescribe  emergency  regulations  to 
prevent  or  «nin<ini»«  furtiier  takes  in 
accordance  with  tiie  procedures 
described  above.  These  emergency 
actions  may  include  restrictions  on  the 
time  and  locations  where  the  fishery 
may  operate.  Since  situations  may  arise 
in  which  a  large  number  of  Steller  sea 
lions  or  North  Pacific  fur  seals  are  killed 
by  a  fishery  early  in  the  year,  thereby 
potentially  preventing  otiier  fisheries 
from  operating  later  in  the  year. 
Congress  anticipated  that  NOAA 
Fisheries  would  work  with  the 
appropriate  Hshery  Management 
Councils,  States,  fishermen  and  other 
interested  parties  to  develop  a  system  of 
allocating  lethal  takes  among  fit^eries. 

NOAA  Fisheries  has  not  yet 
developed  a  proposed  system  for 
monitoring  the  incidental  take  in  various 
fisheries  to  determine  when  quotas  may 
be  reached  or  for  allocating  takes,  but 
will  be  working  with  Councils,  States, 
major  fishing  associations  and  the 
conservation  community  to  develop  a 
proposed  program  and  is  requesting 
public  comments.  NOAA  Fisheries 
believes  that  it  is  not  practicable  to 
develop  a  program  for  the  period  July  21 
through  December  31. 1989,  because 
most  Alaskan  and  West  Coast  fisheries 
that  take  SteUer  sea  lions  and  North 
Pacific  fur  seals  will  be  half  or  fully 
completed  by  July  21. 

Reports  received  from  fishermen  at 
the  end  of  a  season  or  annually  will  be 
of  littie  value  in  mitigating  the  effects  of 
disproportionately  large  takings  of  any 
species  as  they  are  occurring.  A  more 
timely  monitoring  system  will  be  needed 
to  determine  if  unexpectedly  large 
numbers  of  animals  are  being  taken  in 
any  fishery.  In  addition  to  the  creation 
of  a  timely  reporting  system,  the 
development  of  an  allocation  system 
and  regulations  which  restrict  fishing  in 
areas  with  high  incidental  takes  of 
either  species  may  be  necessary  to 
implement  the  quota  system.  Possible 
actions  that  NOAA  Fisheries  could  take 
to  address  these  concerns  include  the 
following: 

1.  Reports.  In  conjunction  with  the 
States.  NOAA  Fisheries  may  propose  to 
add  SteUer  sea  lions  and  North  Pacific 
fur  seals  to  the  list  of  species  whidi  are 
reported  on  fish  tickets  in  order  to 
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obtain  timely  reports.  Any  fish  tickets 
indicating  tidies  of  these  animals  would 
need  to  be  immediately  reported  to 
NOAA  Fisheries. 

2.  Allocations.  By  combining  the 
previous  year's  observer  data,  as  well  as 
logbook  data  and  data  provided  by 
fi^ieries  assodattons.  NOAA  Fisheries 
may  be  able  to  determine  if  problems 
are  occurring  or  where  or  when  they  are 
likely  to  occur.  If  necessary,  NOAA 
Fisheries  would  propose  a  scheme  for 
1990  or  subsequent  years  to  allocate 
future  takings  fairly  among  involved 
fisheries.  In  addition,  if  inddental  take 
reports  or  other  information  indicated 
that  any  quota  were  exceeded  in  one 
year,  the  excess  number  of  animals 
killed  might  be  deducted  from  the  next 
year's  quota. 

3.  Regulations.  U,  during  any  fishing 
season,  it  appears  that  quotas  may  be 
exceeded,  or  that  takes  are 
unejqiectedly  high  in  certain  areas, 
NO^  Flshoies  would  issue  emergency 
regulations  to  restrict  or  terminate 
fishing  in  problem  areas. 

4.  Status  of  stocks.  If  available 
information  indicates  that  the 
authorized  levels  of  inddental  takes  will 
likely  have  a  significant  adverse  impad 
on  the  marine  mmniiial  population. 
NOAA  Fisheries  may  issue  emergency 
or  special  regulations  to  limit  the  taking 
further. 

Panahias/Enfotceniept 

Violations  of  section  114  of  the 
MMPA.  these  regulations  or  the 
Exemption  Certificates  wiU  subjed 
vessel  owners  and  fishermen  to  the 
penalties  provided  in  the  MMPA  and  in 
NOAA  regulations  governing 
administrative  procedures  for  the 
assessment  of  penalties  (15  CFR  Part 
904: 52  FR 10324.  March  31. 1987). 
However,  prior  to  January  1, 19M. 
unknowing  violations  of  these 
requirements  will  not  subjed  a 
fisherman  to  penalties.  Congress  added 
this  exception  to  account  for  situations 
where,  because  a  fisherman  was 
involved  in  a  fishery  before  the 
appropriate  exemption  forms  and  decals 
were  available  or  because  of  the  remote 
location  of  the  fishery,  the  fishennan 
had  no  way  of  knowing  of  the 
requirements  or  did  not  have  the  ability 
to  obtain  an  exemption.  Therefore, 
NOAA  Fisheries  has  defined 
"unknowing  violations"  to  indude 
situations  where  the  violator  can 
establish  that  he  or  she  has  not  received 
prior  notice  of  the  requirement  violated, 
and  has  not  had  the  opportunity  to 
receive  notice. 

In  addition,  as  noted  above. 
Certificates  may  be  revoked,  suspended 
or  denied  for  violations  of  the  MMPA. 


the  regulations  or  the  terms  and 
conditions  of  the  Certificates. 

NOAA  Rsheries'  Enforcement  Policy 
for  Takings  of  Marine  Mammals 
Inddental  to  Commercial  Fishing 
published  in  the  Federal  Register  on 
December  6, 1988  (S3  FR  49214)  remains 
in  effed  until  July  21. 1989,  the  effective 
date  of  the  prohibitions  sections  of  this 
interim  rule. 

Observer  Program 

NOAA  Fisheries  is  required  to  place 
observers  on  Category  I  vessels  to 
monitor  between  20  and  35  percent  of 
the  fishing  operations  by  vessels  in  the 
fishery,  libe  purpose  of  the  observer 
coverage  is  to  obtain  statistically 
reliable  information  on  the  spedes  and 
number  of  marine  mammals  inddentally 
taken  in  a  fishery,  to  verify  the 
adequacy  of  self-reporting  by  vessel 
owners,  and  to  identify  possible  means 
for  reducing  such  takes.  The  extent  of 
observer  coverage  will  be  determined  as 
a  percentage  of  fishing  effort  or  activity 
rather  than  as  a  percentage  of  the 
number  of  vessels  engaged  in  the 
fishery.  The  specific  design  of  the 
observer  program,  induding  how  long 
an  observer  will  be  placed  on  a 
particular  vessel,  will  vtuy  between 
fisheries. 

When  determining  the  distribution  of 
observers  among  fisheries  and  between 
vessels  in  a  particular  fishery,  NOAA 
Fisheries  shaU  be  guided  by  the 
following  standards: 

(1)  The  requirements  to  obtain  the 
best  available  sdentific  information 
available; 

(2)  The  requirement  that  assignment 
of  observers  is  fair  and  equitable  among 
fisheries  and  among  vessels  in  a  fishery; 

(3)  The  requirement  that  no  individual 
person  or  vessel,  or  group  of  persons  or 
vessels,  be  subject  to  excessive  or 
overly  burdensome  observer  coverage; 

(4)  And  where  practicable,  the  need  to 
minimize  costs  and  avoid  duplication. 

NOAA  Fisheries  is  not  required  to 
place  an  observer  on  a  Category  I  vessel 
if: 

(1)  Statistically  reliable  information 
can  be  obtained  from  observers  on 
processing  vessels  to  which  Category  I 
harvesting  vessels  deliver  a  catch  that 
has  not  been  taken  on  board  the 
harvesting  vessel; 

(2)  The  facilities  of  the  vessel  for 
housing  an  observer  or  for  carrying  out 
the  functions  of  the  observer  are  so 
inadequate  or  unsafe  that  the  health  or 
safety  of  the  observer  or  the  safe 
operation  of  the  vessel  would  be 
jeopardized  as  determined  by  NOAA 
Fisheries;  or 

(3)  An  observer  is  not  available. 


The  first  exception  contemplates  the 
situation  where  Category  I  vessel 
catcher/harvester  boats  do  not  bring  the 
catch  on  board,  but  deliver  fish  directiy 
to  a  floating  processor  on  which  an 
observer  is  placed.  For  example, 
observers  on  foreign  vessels  in  over-the- 
side  joint  ventures  may  satisfy  the 
observer  requirements,  and  observers 
would  not  be  needed  on  the  catcher/ 
harvester  boats.  However,  if  this  method 
will  not  provide  statistically  reliable 
information  on  inddental  takes  to 
proted  gear  or  catch,  observers  will  be 
required  on  the  harvesting  vessels. 

With  resped  to  the  adequacy  of 
vessels  to  take  an  observer  on  board. 
NOAA  Hsheries  will  make  the 
necessary  determinations  on  a  case  by 
case  basis.  These  determinations  will  be 
made  on  a  vessel  dass  or  fishery  basis 
or  on  an  individual  vessel  basis. 
Examples  of  situations  in  which 
observers  will  not  be  required  are  if  a 
vessel  is  too  small  to  carry  (or  house)  an 
.  observer  safely,  if  an  observer  will 
displace  a  crew  member,  or  if  fishing 
gear  or  the  vessel  cannot  be  operated 
safely  because  of  the  presence  of  an 
observer. 

The  exception  for  unavailabiUfy  of 
observers  indudes  situations  where 
NOAA  Fisheries  may  have  inadequate 
funds  to  cover  a  full  observer  program 
or  may  not  be  able  to  employ  or  contrad 
for  suffident  qualified  personnel  to  fuUy 
staff  an  observer  program.  To  minimize 
these  situations,  NOAA  Fisheries 
intends  to  use  observers,  to  the 
mnYimiim  extent  possible,  placed  under 
other  authorities,  such  as  the  Magnuson 
Fishery  Conservation  and  Management 
Act  to  colled  marine  mammal 
interaction  information,  in  addition  to 
their  other  duties,  to  fulfill  the  observer 
requirements  of  the  MMPA. 

if  NOAA  Fisheries  is  unable  to  meet 
the  required  observer  level,  observers 
will  be  allocated  among  Category  I 
fisheries  according  to  the  following  list 
of  priorities  as  specified  in  section 
224(e)(3)  of  the  MMPA: 

(1)  Those  fisheries  that  inddentally 
take  marine  mammals  from  population 
stocks  designated  as  depleted; 

(2)  Those  fisheries  that  inddentally 
take  marine  mammals  fix}m  population 
stocks  that  are  dedining: 

(3)  Those  fisheries  other  than  those 
described  in  1  and  2,  in  which  the 
greatest  inddental  take  of  marine 
mammals  occur,  and 

(4)  Any  other  Category  I  fishery. 
If  observers  cannot  be  placed  on 

Category  I  vessels  at  the  required  leveL 
NOAA  Fisheries  shall  establish 
alternative  observation  and  verification 
programs  to  supplement  or  replace  the 


21B20 


Fadwal  Rijtotor  /  Vol  54.  No.  96  /  Friday.  May  19.  1989  /  Rules  and  Regulationa 


Federal  Register  /  Vol.  54,  No.  96  /  Friday.  May  19.  1989  /  Rules  and  Regulations 21921 


statutorily  mandated  on-board  observer 
program.  The  alternative  program  may 
include  direct  observation  of  fishing 
sctivlties  from  vessels,  airplanes,  or 
points  on  shore. 

ftovided  sufficient  resources  are 
available,  an  alternative  program  may 
also  be  esUblished  in  any  fishery  for 
which  reliable  information  is  not 
otherwise  obtainable.  Voluntary 
observer  programs  for  Category  II  and 
m  fisheries  will  be  considered  provided 
that  they  meet  the  safety  and  scientific 
information  criteria  set  forth  for 
Category  I  fisheries  observer  programs 
and  Uiat  the  observer  requirements  for 
Category  I  fisheries  have  been  met. 

NOAA  Fisheries.  In  coordination  with 
Federal  and  State  scientists  and 
personnel  experienced  in  fishery 
observer  programs,  is  designing  its 
observer  program  to  obtain  statistically 
reliable  information  on  the  species  and 
number  of  marine  mammals  incidentally 
taken  in  as  many  Category  I  fisheries  as 
possible.  The  level  of  observer  coverage 
and  whether  or  not  an  alternative 
program  will  be  used  will  be  determined 
for  each  Category  I  fishery.  These 
determinations  %vill  be  based  on  the  size 
and  nature  of  each  Category  I  fishery 
and  on  the  resources  available  for  these 
programs.  NOAA  Fisheries  will  try  to 
make  the  best  use  of  available  resources 
by  using  existing  research  programs, 
programs  operated  by  States  or  other 
authorities,  or  alternative  propams 
where  statistically  reliable  information 
can  be  obtained  at  less  cost  NOAA 
Fisheries  will  make  available  lu 
proposed  program  and  will  request 
farther  public  comment 

Although  the  primary  purpose  of  the 
obeerver  program  is  to  collect  data  on 
incidental  take  of  marina  mammals, 
observers  are  not  limited  to  this  activity. 
Regional  Fishery  Management  Councils. 
States  or  other  Federal  agencies  may 
request  NOAA  Fisheries  to  collect  other 
sdisntific  or  biological  information,  such 
as  fishery  resources  and  sea  bird  data, 
needed  in  their  resource  conservation 
and  management  programs.  NOAA 
Fisheries  %vill  require  the  observer  to 
collect  the  requested  additional 
information  unless  NOAA  Fisheries 
finds  in  writing,  and  after  opportunity 
for  public  comment  diat  the  collection 
of  the  requested  information  will 
interfere  with  the  collection  of  the 
information  related  to  marine  mammals. 

Inf onnadon  ManataBMBt 

NOAA  Fisheries  is  developing  an 
information  management  system  to 
compile,  process,  store  and  analyze  data 
received  from  fishermen's  reports, 
observer  and  alternative  programs,  and 
other  sources.  To  protect  the 


confidentiality  of  data,  the  information 
from  the  system  will  be  made  available 
to  the  public  only  In  aggregate  form 
which  does  not  directly  or  indirectly 
disclose  the  identity  or  business  of  any 
person.  Such  information  will  be 
available  on  a  continuing  basis,  no  later 
than  six  months  after  receipt  Depending 
on  the  nature  of  information  requests, 
appropriate  user  fees  may  be  charged 
for  the  information. 

Confidential  or  proprietary 
information  will  not  be  disclosed  except 

(1)  To  Federal  employees  requiring 
such  information,  including  to  Federal 
contractors  that  are  authorized  to 
coUect  process  or  analyze  report  or 
observer  data  and  that  are  bound  by  the 
restrictions  on  public  release  of  sudi 
data; 

(2)  To  State  employees  under 
agreement  with  NOAA  Fisheries  that 
prevents  public  disclosure  of  the  identity 
or  business  of  any  person: 

(3)  When  required  by  court  order  or 

(4)  bi  the  case  of  scientific  information 
involving  fisheries,  to  employees  of 
Regional  Fishery  Management  Councils. 

Under  (1)  and  (3)  above,  information 
from  observers  or  from  fishermen 
reports  indicating  a  violation  of  the 
MMPA,  regulations,  or  terms  and 
conditions  of  Exemption  Certificates 
may  be  used  in  dvil  or  criminal 
enforcement  proceedings. 

Classification 

This  rule  is  being  issued  as  an  interim 
rule  because  it  is  impracticable  and 
contrary  to  the  public  interest  to  follow 
the  notice  of  proposed  rulemaking  and 
public  procedure  provisions  of  section 
653  of  die  Administrative  Procedure  Act 
(APA;  5  U.S.C.  553),  The  MMPA 
amendments  provide  that  vessel  owners 
in  Categories  I  and  n  cannot  lawfully 
fish  after  July  21, 1980.  unless  they  are 
exempted  from  MMPA  prohibitions.  To 
be  exempted  by  July  21, 1989.  these 
vessel  owners  are  required  to  register 
with  NOAA  Fisheries  and  receive  some 
physical  evidence  of  their  exemption.  It 
is  not  possible  to  publish  a  proposed 
rule  to  establish  a  registration  and 
exemption  system,  solicit  public 
comments  on  the  proposed  rule,  and 
issue  a  final  rule  in  time  to  allow  all 
affected  fishhig  vessel  owners  a 
sufficient  opportunity  to  register  for  and 
receive  an  Exemption  Certificate  before 
July  21, 1989,  rather  than  merely  to 
notify  fishermen  of  the  requirements  of 
this  rule  before  that  date.  Because  many 
vessel  owners  will  not  be  able  to 
register  during  their  sometimes  lengthy 
fishing  trips,  a  "last-minute"  opportunity 
to  register  shortly  before  July  21, 1989,  is 
not  sufficient  Therefore,  NOAA 
Fisheries  finds  for  good  cause  that  the 


proposed  rulemaking  and  public 
procedure  provisions  of  section  553  of 
die  APA  do  not  apply  to  this  rule. 
For  these  same  reasons,  NOAA 
Fisheries  finds  diat  it  is  contrary  to  die 
public  interest  and  impracticable  to 
publish  those  portions  of  the  interim  rule 
governing  the  registration  and 
exemption  system  30  days  before  their 
effective  date  as  required  by  section 
653(d)  of  die  APA.  However,  Uie  30-day 
requirement  is  not  being  waived  for  the 
remaining  portions  of  the  interim  rule 
relating  to  prohibitions  on  fishing  which 
do  not  become  effective  until  July  21, 
1989. 

Notwithstanding  the  publication  of 
this  rule  as  an  interim  rule,  it  is  based  on 
considerable  public  input  and  comment 
The  legislation  mandating  the  exemption 
system  is  based  upon  a  joint  proposal 
from  representatives  of  the  fishing 
industry  and  the  environmental 
community.  In  addition,  the  agency 
issued  an  advance  noUce  of  proposed 
Rulemaking  on  general  requirements  of 
the  exemption  system  on  January  27, 
1989,  and  invited  comment  until 
February  27, 1989.  The  interim  rule  was 
developed  in  part  with  the  information 
received  from  these  public  comments. 
NOAA  Fisheries  also  has  consulted 
State  agencies,  Regional  Fishery 
Management  Councils,  representatives 
of  the  fishing  industry  and 
environmental  community  and  other 
interested  parties.  Moreover,  this 
interim  rule  invites  additional  public 
comment  for  a  eo-day  period  thereby 
allowing  for  the  modification  or 
amendment  of  tiiis  rule  with  the 
publication  of  a  subsequent  final  rule. 

The  Assistant  Administrator  has 
determined  that  implementation  of  the 
regulations  of  50  CFR  Part  229  will  not 
have  a  significant  impact  on  the  human 
environment  NOAA  Fisheries  has 
prepared  an  environmental  assessment 
(EA)  on  this  action.  The  finding  of  that 
EA  is  that  there  will  be  no  significant 
impact  on  the  human  environment  as  a 
result  of  this  rule  and  that  an 
environmental  impact  statement  is  not 

required.  The  EA  is  available  upon 

request  (see  FOR  RimiHm  infoiwsatiom 

CONTACT). 

The  Under  Secretary  for  Oceans  and 
Atmosphere,  Department  of  Commerce, 
has  determined  that  this  rule  is  not  a 
major  rule  requiring  a  regulatory  impact 
analysis  nnder  Executive  Order  12291. 
The  rule  provides  relief  bxna  a 
regulatory  burden  under  the  MMPA  by 
exempting  commercial  fishermen 
registered  tmder  this  exemption  system 
from  prohibitions  against  the  incidental 
take  of  marine  mammals  in  the  course  of 
commercial  fishing  activities.  This  rule 


will  not  result  in  (1)  an  annual  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries  or 
government  agencies;  (2)  an  annual 
effect  on  the  economy  of  $100  million  or 
more:  or  (3)  significant  adverse  effect  on 
competition,  employment  productivity, 
innovation,  or  on  the  abili^  of  U.S.- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  interim  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
a  result  a  regulatory  flexibility  analysis 
was  not  prepared 

This  rule  contains  a  collection  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501  et 
seq.)  and  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0648-0224.  The 
collection  of  information  requirement 
which  is  subject  to  the  Paperwork 
Reduction  Act  is  found  at  50  CFR 
229.5(a).  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  15  minutes  per  response  per 
year  to  register  for  an  exemption.  These 
estimates  include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  iMormation,  including 
auggestions  for  reducing  this  burden,  to 
the  National  Marine  Rsheries  Service, 
F/PRl  1335  East  West  Hi^way,  Silver 
Spring,  MD  20910,  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washingtoa  DC  20503  (Attn.  NOAA 
Desk  Officer). 

NOAA  Fisheries  has  determined  that 
this  rule  does  not  direcUy  affect  the 
coastal  zone  of  any  State  that  has  an 
approved  coastal  zone  management 
program  under  the  Coastal  Zone 
Management  Act  (CZMA).  These 
actions  are  being  taken  under  the 
MMPA  which  grants  exclusive  authority 
to  the  Federal  government  to  regxdate 
the  takings  of  marine  mammals.  This 
rule  imposes  additional  registration  and 
reporting  requirements  on  a  small 
segment  of  the  fishing  industry  but  the 
nature  of  diese  requirements  is  such  that 
by  themselves  they  do  not  have  a  direct 
effect  on  the  coastal  zone  of  any  State. 
This  determination  has  been  submitted 
for  review  by  the  responsible  State 
agencies  under  section  307  of  the 
CZMA. 


This  rule  has  been  detennined  not  to 
contain  policies  with  federatism 
implications  sufficient  to  warrant 
preptuation  of  a  federalism  assessment 
under  E.0. 12612. 

list  of  Subjects 

50  CFR  Part  216 

Administrative  practice  and 
procedure.  Fisheries,  Imports.  Indians, 
Marine  mammals.  Reporting  and 
recordkeeping  requirements. 

50  CFR  Part  229 

Fisheries,  Fishing  vessels.  Marine 
mammals.  Reporting  and  recordkeeping. 

50  CFR  Part  611 

Fish,  Fisheries,  Reporting  and 
recordkeeping,  Foreign  relations. 

Regulation  Promulgation 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  is  amended  as 
follows: 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

1.  The  authority  citation  for  50  CFR 
Part  216  continues  to  read  as  follows: 

Aadmrity:  16  U.S.C  1381  et  seq..  unless 
otlierwise  noted. 

2.  A  Note  is  added  to  50  CFR  Part  216 
immediately  following  the  Table  of 
Contents  to  read  as  follows: 

Note  to  Part  218:  See  also  50  CFR  Parts  2^ 
and  229  for  regulations  governing  certain 
incidental  takings  of  marine  mammals. 

3.  The  introductory  text  of  §  216.11  is 
revised  to  read  as  follows: 

S216b11    Prohtottad  taidns. 

Except  as  otherwise  provided  in 
Subparts  C  D,  and  I  of  this  Part  216  or  in 
Parts  228  or  229,  it  is  unlawful  for 


4.  A  Note  is  added  immediately 
following  the  heading  of  §  216.24  to  read 
as  foUows: 

§216.24    Taking  and  related  acts  bicklsfitai 
to  commercial  fIsMng  operatioiiB. 

Note  to  i  21«JM:  The  provisions  of  50  CFR 
Part  229,  rather  than  S  216.24.  will  govern  the 
incidental  taking  of  marine  mammals  in  the 
course  of  commercial  fishing  operations  by 
persons  using  vessels  of  the  United  States, 
other  than  vessels  used  in  the  eastern 
tropical  Pacific  yellowfin  tuna  purse  seine 
fishery,  and  vessels  which  have  valid  fishing 
permits  issued  in  accordance  with  section 
204(b)  of  the  Magnuson  Fishery  Conservation 
and  Management  Act  (16  U.S.C  1824(b))  for 
die  period  from  November  23. 1968,  tlirough 
October  1. 1993.  Other  commercial  fisheries 
remain  subject  to  regulations  under  1 216.24. 


5.  A  new  part  229  is  added  to  SO  CFR 
as  follows: 

PART  22»— INTERIM  EXEMPTION  FOR 
COMMERCIAL  RSHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

Subpart  A*~OwNfal  PiovWons 

229.1  Purpose  and  scope. 

229.2  Definitions. 

229.3  Criteria  for  categorizing  fisheries. 

229.4  Prohibitions. 

229.5  Registrations  for  Category  I  and  n 
fisheries. 

229.6  Issuance  of  Exemption  Certificates. 

229.7  Requirements  for  Category  CI 
fisheries. 

229.8  Emergency  and  special  regulations. 

229.9  Penalties. 

229.10  Confidential  fisheries  data. 

Sutipart  B— Emergency  and  Special 
Regulations  [Reserved] 

Auibority:  16  U.S.C  1361  et  seq..  unless 
otherwise  noted. 

Note  to  Part  229:  Effective  Date:  In  this  Part 
229,  S§  229.5  and  229.6  become  effective  on 
May  19. 1969,  and  all  other  sections  become 
effective  on  )uly  21, 1989.  This  part  229 
expires  on  October  1, 1993. 

Subpart  A— General  Provislona 

§229.1    Purpoae  and  scope. 

(a)  The  regulations  in  this  part 
implement  section  114  of  the  Marine 
Mammal  Protection  Act  of  1972.  as 
amended,  16  U.S.C  1384,  Pub.  L.  100- 
711,  which  provides  for  a  five-year 
exemption  from  the  Act's  prohibition  on 
the  taking  of  marine  mammals 
incidental  to  certain  commercial  fishing 
operations. 

(b)  The  provisions  of  section  114  of 
the  Marine  Mammal  Protection  Act  of 
1972,  rather  than  sections  101, 103  and 
104,  will  govern  the  incidental  taking  of 
marine  mammals  in  the  course  of 
commercial  fishing  operations  by 
persons  using  vessels  of  the  United 
States,  other  than  vessels  used  in  the 
eastern  tropical  Pacific  tima  purse  seine 
fishery,  cmd  vessels  which  have  valid 
fishing  permits  issued  in  accordance 
with  section  204(b)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  lB24(b))  for  the  period 
from  November  23, 1988,  throiq^ 
October  1,  1993.  Therefore,  the 
regulations  in  this  part  supersede  until 
October  1, 1993,  the  other  provisions  for 
granting  incidental  take  authority  to 
these  commercial  fishermen,  including 
regulations  at  50  CFR  216.24  and 
guidelines  on  the  taking  of  small 
numbers  of  marine  mammals  incidental 
to  commercial  fishing  operations 
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publiihed  December  13. 1963  (48  FR 
55403). 

ftniJ   DelhiMloiWi 

In  addition  to  the  definitions 
containad  in  the  Act  and  onlees  the 
context  otherwise  requires.  In  this  Pert 
"20-. 

(•)  "Act"  meens  the  Marine  Mammal 
Protection  Act  of  1972,  es  amended  (IB 
U.&C  1361  «t  MO.). 

(b)"Assistant  Administrator"  means 
the  Assistant  Administrator  for 
Fisheries,  Netional  Marine  nsharies 
Service.  National  Oceanic  and 
Atmospheric  Administrstion,  or 
euthorteed  representetive. 

(c)  "Categovy  I  fishery"  means  e 
commercial  fishery  determined  by  the 
Assistant  Administrator  to  have  a 
firequent  incidental  taking  of  marine 
mafniMlp  and  identified  as  such  in  the 
List  of  Fisheries. 

(d)  "Categorv  II  fishery"  meens  a 
commercial  fishery  determined  by  the 
Assistant  Administrator  to  have  an 
occasional  incidental  taking  of  marine 
mamifiala  and  identified  as  such  in  the 
List  of  Fisheries. 

(e)  "Cetegory  III  fishery"  means  a 
commercial  fiiSiery  determined  by  the 
Assistant  Administrator  to  have  a 
remote  likelihood  of.  or  no  known 
incidental  taking  of.  marine  mammals 
and  identified  es  such  in  the  List  of 
Fisheries.  Eligible  commercial  fisheries 
not  spedficelly  identified  as  Category  I 
or  n  fisheries  are  deemed  to  be  Category 
in  fisheries. 

(f)  "Certificate"  or  "Exemption 
Cvrtificate"  means  a  document  issued 
by  the  Assistant  Administrator  under 
the  BUthority  of  section  114  of  the  Act 
that  authorizes  the  incidental  taking  of 
marine  m'fnwU  end  that  specifies  the 
terms  end  conditions  of  the  euthorized 
incidental  taking,  including  any 
document  that  modifies  the  Exemption 
Certificete. 

(g)  "Commercial  fishing  operation" 
means  the  catching,  taking  or  harvesting 
of  fish  from  the  marine  environment  (or 
other  areas  where  marine  mammals 
occur)  as  part  of  an  ongoing  for-profit 
business  enterprise.  The  term  includes 
licensed  commercial  passenger  fishing 
vessel  (es  defined  in  50  CFR  216.3) 
ectivities. 

(h)  "Depleted  species"  means  any 
species  or  population  which  has  been 
determined  to  be  depleted  under  the  Act 
and  is  listed  in  50  CFR  216.15  or  50  CFR 
Part  18.  Subpart  E  or  any  endangered  or 
threatened  species  of  marine  mammal. 

(i)  "&idangered  or  threatened 
species"  means  any  species,  subspecies 
or  population  that  has  been  listed  under 
section  4  of  the  Endangered  Species  Act 
of  1973.  A  list  of  endangered  and 


threatened  species  is  found  in  50  CFR 
17.11-17.12. 

(j)  "Fishing  vessel"  or  "vessel"  means 
any  vesseL  boat,  ship,  or  other  craft 
which  is  used  for.  equipped  to  be  used 
for.  or  of  e  type  which  is  normally  used 
for  (1)  fishing,  or  (2)  aiding  or  assisttng 
one  or  more  vessels  et  sea  in  the 
performance  of  anv  activity  relating  to 
filling,  including,  but  not  limited  to. 
preparation,  supply,  storage, 
refirigeretion.  transportation,  or 
processing.  Fishing  vessel  or  vessel 
refers  only  to  vessels  of  the  United 
States,  other  than  vessels  used  in  the 
eastern  tropical  Pacific  yellowfin  tuna 
purse  seine  fishery,  and  vessels  which 
have  valid  fishing  permits  issued  in 
accordance  with  section  204(b)  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act 

(k)  "Incidental  take"  means  the 
accidental  or  intentional  taking  of  a 
marine  mammul  in  the  course  of 
commercial  fishing  operations. 

(1)  "List  of  Fisheries"  meens  the  most 
recent  final  list  of  commercial  fisheries 
published  in  the  Fedecal  Register  by  the 
Assistant  Administrator,  categorized 
according  to  the  frequency  of  incidental 
taking  of  marine  mammals,  in 
accordance  with  the  criteria  in  i  229.3. 

(m)  "Marine  mammal"  means  any 
iwinmwl  which  (1)  is  morphologically 
adapted  to  the  marine  environment, 
including  sea  otters  and  members  of  the 
orders  Cetacea  (whales  and  dolphins). 
Sinnia  (dugongs  and  manatees)  and 
subwder  PUmipedia  (seals,  sea  lions 
and  walrus),  or  (2)  primarily  inhabits  the 
marine  environment  (such  as  the  polar 
bear). 

(n)  "Non-vessel  fishery"  means  a 
commercial  fishing  operation  that  uses 
fixed  or  other  gear  without  a  vessel, 
such  as  gear  used  in  set  gillnet,  trap, 
beach  seine,  weir,  ranch  uoA  pen 
fisheries. 

(o)  "Observer"  means  a  qualified 
individual  designated  by  the  National 
Marine  Fisheries  Scwice  to  record  the 
incidence  of  marine  mammal  interaction 
and  other  scientific  data  during 
commercial  fishing  activities. 

(p)  "Vessel  owner"  means  the  owner 
of  (1)  a  fishing  vessel  which  is  engaged 
in  a  commercial  fishing  operation,  or  (2) 
fixed  or  other  commercial  fishing  gear 
that  is  used  in  a  non-vessel  fishery. 

axm9   cmena  TOr  GaiaQonnn9  nHM>Ma> 
(a)  Publication.  (1)  The  Assistant 
Administrator  will  publish  in  the 
Federal  Register  notice  of  a  proposed 
revised  List  of  Fisheries  on  or  about  July 
1, 1990, 1991  and  1992.  for  the  purpose  of 
receiving  public  comment  On  or  about 
October  1. 1990, 1991,  and  1992,  the 
Assistant  Administrator  will  publish  a 


final  revised  List  of  Fisheries  which  will 
become  Effective  January  1  of  the  next 
calendar  year. 

(2)  The  proposed  and  final  revised  List 
of  Fisheries  will  (i)  Categorize  each 
commercial  fishery  according  to  the 
criteria  set  forth  in  paragraph  (b)  of  this 
section,  and  (ii)  List  the  marine 
mnmniMla  and  the  estimated  number  of 
vessels  or  persons  involved  in  each 
commercial  fishery. 

(3)  Hie  Assistant  Administrator  may 
publish  a  revised  List  of  Fisheries  at 
other  times,  after  notice  and  opportunity 
for  public  comment  The  revised  final 
list  of  Fisheries  will  become  effective 
no  sooner  than  30  days  after  publication 
in  the  Federal  Register. 

(b)  Categoriet.  The  List  of  Fisheries 
will  be  reidsed  end  commercial  fisheries 
will  be  categorized  into  Category  L 
Category  II  or  Category  m  according  to 
the  following  criteria,  hi  evaluating 
incidental  takes  for  purposes  of 
categorizing  fisheries,  the  Assistant 
Adodnlstrator  will  consider  the 
definition  of  take  in  section  3  of  the  Act 
the  language  of  section  114  of  the  Act 
and  the  legislative  history  of  the  1968 
amendments. 

(1)  Category!,  (i)  There  is  documented 
information  indicating  a  "frequent" 
inddented  taldng  of  marine  mammals  in 
the  fishery,  or  (ii)  Congress  intended 
that  die  firiiery  should  be  placed  in 
Category  I  and  there  is  no  documented 
information  indicating  that  it  should  be 
placed  in  another  Category.  "Frequent" 
means  that  it  is  highly  likely  that  more 
♦tiiin  one  marine  mammal  will  be 
incidentally  taken  by  a  randomly 
selected  vessel  in  the  fishery  during  a 
20-day  period. 

(2)  Category  n.  (1)  There  is 
documented  information  indicating  an 
"occasional"  incidental  taking  of  marine 
iniimfnAla  in  the  fishery,  or  (ii)  In  the 
absence  of  information  indicating  the 
&«quency  of  incidental  taking  of  marine 
mammals,  other  factors  such  as  fishing 
techniques,  gear  used,  methods  used  to 
deter  marine  mamTniila,  target  species, 
seasons  and  areas  fished,  and  species 
and  distribution  of  marine  mammals  in 
the  area  suggest  there  is  a  likelihood  of 
at  least  an  "occasional"  incidental 
taking  in  the  fishery.  "Occasional" 
means  that  there  is  some  likelihood  that 
one  marine  mammal  will  be  incidentally 
taken  by  a  randomly  selected  vessel  in 
the  fishery  during  a  20-day  period,  but 
that  Uiere  is  little  likelihood  that  more 
than  one  marine  mammal  will  be 
incidentally  taken. 

(3)  Category  III  (i)  There  is 
information  indicating  no  more  than  a 
"remote  likelihood"  of  an  incidental 
taking  of  a  marine  mammal  in  the 
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fishery,  (U)  In  the  absence  of  infbnnation 
indicating  die  frequency  of  incidental 
taking  of  marine  mwmTnalii,  odier  factors 
such  as  fishing  techniques,  gear  used, 
methods  used  to  deter  marine  mammals, 
target  species,  seasons  and  areas  fished, 
and  spfides  and  distribution  of  marine 
mammals  in  the  area  suggest  there  is  no 
more  than  a  remote  likelihood  of  an 
incidental  take  in  the  fishery,  or  (iii) 
Congress  intended  that  the  fishery 
should  be  placed  in  Category  m  and 
there  is  not  documented  information 
indicating  that  it  should  be  placed  in 
another  Category.  "Remote  likelihood" 
means  that  it  is  highly  unlikely  that  any 
marine  mammal  will  be  incidentally 
taken  by  a  randomly  selected  vessel  in 
the  fishery  during  a  20Klay  period. 

iiZ»A    PrehlbWona. 

(a)  Prohibited  activities.  (1)  It  is 
unlawful  for  a  commercial  fishing 
vessel,  a  vessel  owner,  or  a  master  or 
operator  of  a  vessel  to  engage  in  a 
Category  I  or  II  fishery  unless  the  vessel 
owner  or  authorized  representative  has 
complied  with  the  requirements 
pertaining  to  registration.  Exemption 
Certificates,  decals  and  reports  as 
contained  in  this  50  CFR  Part  229. 

(2)  It  is  unlawful  to  assault  harm, 
oppose,  impede,  intimidate,  impair  or  in 
any  way  interfere  with  an  observer  or 
the  observations  being  carried  out 

(b)  Prohibited  taking.  (1)  Except  as 
otherwise  provided  in  50  CFR  Part  17, 
Part  216  or  this  Part  229,  it  is  unlawful  to 
take  any  marine  mammal  incidental  to 
commercial  fishing  operations. 

(2)  Under  this  Part  229,  it  is  unlawful 
to  (i)  Take  any  southern  (California)  sea 
otter;  or  (ii)  Intentionally  lethally  take 
any  Steller  sea  lion,  any  Alaskan  sea 
otter,  any  cetacean,  any  depleted 
species  (including  the  Pribilof  Island 
population  of  North  Pacific  fur  seal],  or 
any  endangered  or  threatened  marine 
mammaL  If  the  use  of  firearms  or  other 
means  to  deter  marine  mammals  results 
in  an  injury  or  mortality  of  a  marine 
mammal,  die  taking  is  presumed  to  be 
an  intentional  lethid  taldng. 

(3)  Exeii4>tions  under  this  Part  229 
apply  only  to  prohibitions  under  the 
Marine  Mammal  Protection  Act  and  do 
not  apply  to  prohibitions  under  the 
Endangered  Species  Act  of  1973.  To  be 
exempt  from  the  taking  prohibitions 
under  the  Endangered  Species  Act 
specific  autlKHity  under  that  Act  is 
required. 

(c)  Other  prohibitions.  It  is  unlawful 
to  violate  any  other  provision  of  these 
regulations  or  the  terms  and  conditions 
of  Exemption  Certificates. 
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(a)  Registrations.  To  engage  lawfully 
in  a  Category  I  or  II  fishery  after  July  21, 
1989,  the  vessel  owner  or  authorized 
representative  of  the  vessel  owner  must 
register  for  and  receive  an  Exenq;)tion 
Certificate  or  annual  renewaL 
Registrations  should  be  submitted  at 
least  30  days  prior  to  the  vessel 
engaging  in  a  Category  I  or  n  fishery. 
The  following  information  is  required  to 
register 

(1)  Name,  address,  and  phone  number 
of  vessel  owner; 

(2)  Name  and  address  of  operator,  if 
different  from  owner; 

(3)  Vessel  name,  length  and  home 
port  State  commercial  vessel  license 
number.  Coast  Guard  documentation 
nimiber,  State  registration  number,  and/ 
or  Tribal  plaque  number,  where 
appropriate; 

(4)  A  list  of  all  Category  I  and  II 
fisheries  that  the  vessel  is  expected  to 
participate  in  during  the  calendar  year 
(or  during  1989  and  199a  if  the 
registration  is  made  during  1989),  and 
the  estimated  number  of  trips  bom  port 
for  each  fishery;  and 

(5)  A  certification,  signed  and  dated 
by  the  vessel  owner  or  authorized 
representative,  as  follows:  "I  hereby 
certify  under  penalty  of  periury  that  I 
am  thie  owner  of  the  vessel  or  that  I  am 
authorized  to  register  for  this  exemption 
on  behalf  of  the  owner,  that  I  have 
reviewed  all  information  contained  on 
this  document  and  that  it  is  true  and 
complete  to  the  best  of  my  knowledge." 

(b)  Fee.  A  check  or  money  order  made 
payable  to  NOAA,  National  Marine 
Fisheries  Service,  in  the  amount  of 
$30.00  must  accompany  each 
registration  or  renewaL  For  good  cause, 
the  Assistant  Administrator  may  waive 
the  fee  requirement 

(c)  Address.  Registrations  and 
requests  for  registration  forms  should  be 
sent  to  the  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration,  1335  East 
West  Highway,  Silver  Spring,  MD  20910 
(phone  301/427-2319).  or  one  of  the 
following  Regional  Offices: 

(1)  Director,  Alaska  Region,  National 
Marine  Fisheries  Service,  P.O.  Box 
21668.  709  West  9th  Street,  Juneau,  AK 
99802  (907/588-7233); 

(2)  Director,  Northwest  Region, 
National  Marine  Fisheries  Service,  7600 
Sand  Point  Way  NE.,  Seattle,  WA 
98115-0070  (206/526-6110); 

(3)  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 
S.  Feiry  Street  Terminal  Island,  CA 
90731-7415  (213/514-6664); 


(4)  Director,  Northeast  Region. 
National  Marine  Fisheries  Service,  1 
Blackburn  Drive,  Gloucester,  MA  01930 
(506/281-9328);  or 

(5)  Director,  Southeast  Region, 
National  Marine  Fisheries  Service,  9450 
Koger  Blvd..  St  Petersburg.  FL  33702 
(813/803-3366). 
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(a)  Criteria.  After  receipt  of  a 
completed  initial  registration.and 
required  fee,  an  Exemption  Certificate 
and  decal  will  be  issued  to  the  vessel 
owner.  If  the  Certificate  and  decal  are 
issued  in  1989,  a  1990  annual  sticker  for 
the  decal  will  be  automatically  issued 
upon  receipt  of  required  report(8)  for 
1988.  The  Exemption  Certificate  will  be 
renewed  and  an  annual  sticker  issued 
after  receipt  of  an  updated  registration, 
required  fee  and  required  report(s) 
covering  all  registered  Category  I  and  II 
fisheries.  An  interim  report  should  be 
submitted  v.-ith  the  renewal  request  if 
fishing  under  the  current  Exemption 
Certificate  will  not  be  completed  by 
December  31. 

(b)  Possession  of  Certificates  and 
decals.  (1)  The  decal  and.  after  1989.  a 
current  annual  sticker  must  be  attached 
to  the  vessel  port  side  on  the  cabin  or,  in 
the  absence  of  a  cabin,  port  side 
forward  on  the  hull,  and  must  be  free  of 
obstruction  and  in  good  condition.  A 
decal  is  not  required  for  non-vessel 
fisheries. 

(2)  The  Exemption  Certificate  or  valid 
copy  must  be  on  board  the  vessel  while 
it  is  operating  in  a  Category  I  or  n 
fishery,  or,  in  the  case  of  non-vessel 
fisheries,  the  Certificate  or  valid  copy 
must  be  in  the  possession  of  the  person 
in  charge  of  the  fishing  operation.  The 
Certificate  or  vaUd  copy  must  be  made 
available  upon  request  to  any  State  or 
Federal  enforcement  agent  authorized  to 
enforce  the  Act  or  fo  any  designated 
agent  of  the  National  Marine  Fisheries 
Service. 

(c)  Terms  and  conditions.  (1) 
Certificates  will  expire  at  the  end  of  the 
calendar  year,  except  that  Certificates 
issued  in  1989  will  expire  at  the  end  of 
1990.  After  1989,  a  current  annual  sticker 
is  required  for  a  decal  to  be  valid. 

(2)  Reports.  [Reserved] 
(3]  Observer  requirements,  (i)  If 
requested  by  the  National  Marine 
Fisheries  Service,  a  Certificate  holder 
engaged  in  a  Category  I  fishery  must 
take  on  board  an  observer  to 
accompany  the  vessel  on  any  or  all 
fishing  trips  in  a  fishing  season, 
(ii)  After  being  notified  by  the 
National  Marine  Fisheries  Service  that 
the  vessel  is  required  to  carry  an 
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observer,  the  Certificate  holder  must 
comply  with  the  nottfication  by 
provisos  the  spedfled  information 
within  the  spedfled  time  on  scheduled 
or  antidpated  fishing  trips  to  facilitate 
observer  placement 

(iii)  The  National  Marina  Fisheries 
Service  may  waive  the  observer 
requirement  based  on  a  finding  that  the 
facilities  for  housing  the  observer  or  for 
carrying  out  observer  functions  are  so 
inadequate  or  unsafe  that  the  health  or 
safety  of  the  observer  or  the  safe 
operation  of  the  vessel  would  be 
JeopanUxed. 

(iv)  The  Certificate  holder,  master  and 
crew  must  cooperate  with  the  observer 
in  the  performance  of  the  observer's 
duties  induding: 

(A)  Providing  adequate 
accommodations; 

(B)  Allowing  for  the  embarking  and 
debcirking  of  me  observer  as  specified 
by  the  National  Marine  Fisheries 
Service.  The  operator  of  a  vessel  must 
ensure  that  transfers  of  observers  at  sea 
are  accomplished  in  a  safe  manner,  via 
email  boat  or  raft  during  daylight  hours 
as  weather  and  sea  conditions  allow, 
and  with  the  agreement  of  the  observer 
involved; 

(C)  Allowing  the  observer  access  to 
all  areas  of  the  vessel  necessary  to 
conduct  observer  duties; 

(D)  Allowing  the  observer  access  to 
communications  equipment  and 
navigation  equipment  as  necessary  to 
perform  observer  duties: 

(E)  Providing  true  vessel  locations  by 
latitude  and  longitude  or  loran 
coordinates,  upon  request  by  the 
observen 

(F)  Providing  marine  mammal 
specimens,  as  requested; 

(G)  Notifying  the  observer  in  a  timely 
fashion  of  when  commercial  fishing 
operations  are  to  begin  and  end:  and 

(H)  Complying  witn  other  guidelines, 
regulations  or  conditions  in  Certificates 
that  the  National  Marine  Fisheries 
Service  may  develop  to  ensure  the 
effective  deployment  and  use  of 
observers. 

(v)  Marine  mammals  killed  during 
fiahing  operations  which  are  readily 
accessible  to  crew  members  must  be 
brought  aboard  the  vessel  for  biological 
processing,  if  feasible  and  if  requested 
by  the  observer.  Marine  mammals 
designated  as  biological  specimens  by 
the  observer  must  be  retabied  in  cold 
storage  aboard  the  vessel  if  feasible, 
until  retrieved  by  authorized  personnel 
of  the  National  Marine  Fisheries 
Service. 

(vi)  Observers  may  not  bring  a  dvil 
action  against  the  vessel  or  vessel 
owner  under  any  law  of  the  United 
States  for  any  illness,  disability,  injury 


or  death  from  service  as  an  obsfarver. 
except  in  cases  of  the  vessel  owner's 
willfiil  misconduct  <»  if  the  observer  is 
engaged  by  the  owner,  master  or 
indhddual  in  charge  of  a  vessel  to 
perfbrm  any  duties  in  service  to  the 
vessel. 

(vii)  The  National  Marine  Fisheries 
Service  will  provide  for  the  payment  of 
all  reasonable  costs  direcUy  related  to 
housing  and  maintaining  observers  on 
board  vessels  and  related  to  maintaining 
biological  specimens  as  requested  by 
the  observer  or  required  in  Exemption 
Certificates. 

(4)  Any  marine  Twammwl  inddentally 
taken  must  be  immediately  returned  to 
the  sea  with  a  mtnlmmn  of  further  injury 
and  may  be  retained  only  if  authorized 
by  an  observer,  by  a  condition  of  the 
Ebcemption  Certificate,  or  by  a  sdentlfic 
research  permit  that  is  in  the  possession 
of  the  operator. 

(5)  A  Certificate  holder  or  a  crew 
member  may  intentionally  take  marine 
mammals  to  protect  catch,  gear  or 
person  during  the  course  of  the 
commerdal  fishing  operation  by  a 
means  and  in  a  manner  not  expected  to 
cause  death  or  injury  to  a  marine 
niammal. 

(6)  If  l^e  infliction  of  the  damage  to 
catch,  gear  or  person  is  substantial  and 
immediate  and  only  after  all  non- 
injurious  meaiu  authorized  by 
paragraph  (c)(5)  of  this  section  have 
been  taken,  a  Certificate  holder  or  crew 
member  may  intentionally  injure  or  kiU 
a  marine  mammal  to  protect  gear,  catch 
or  person;  except  that  it  is  prohibited  for 
a  Certificate  holder  or  crew  member  to 
intentionally  lethally  take  any  Steller 
sea  lion,  any  Alaskan  sea  otter,  any 
cetacean,  any  depleted  spedes 
(Induding  the  Pribilof  bland  population 
of  North  Pacific  fur  seal),  or  any 
endangered  or  threatened  marine 

(7)  No  fishing  gear,  in  whole  or  in  part, 
may  be  willfully  discarded. 

(8)  A  Certificate  holder  must  notify 
the  Assistant  Administrator  in  writing: 
(i)  If  the  vessel  will  engage  in  any 
Category  I  or  II  fishery  not  listed  on  the 
registration  at  least  30  days  prior  to 
engaging  In  that  fishery,  and  (11)  of  any 
changes  in  mailing  address  or  vessel 
ownership  within  30  days  of  such 
change. 

(9)  Certificates  and  decals  are  not 
transferable.  In  the  event  of  the  sale  or 
diange  in  ownership  of  the  vessel,  the 
Certificate  is  void  and  the  new  owner 
must  register  for  an  Exemption 
Certificate  and  decal. 

(10)  The  Assistant  Administrator  may 
establish  other  terms  and  conditions  on 
Exemption  Certificates,  including  terms 
and  conditions  for  specific  fisheries 


necessary  to  minimize  adverse  impacts 
to  a  marine  mammal  population  in 
accordance  with  the  procediues  in 
1 229.8(b)  or  to  comply  with  the 
Endangered  Spedes  Act  of  1973. 

(d)  Suspension,  revocation  or  denial 
of  Certificates.  (1)  The  Assistant 
Administrator  may  suspend  or  revoke 
an  Exemption  Certificate  or  deny  a 
Certificate  renewal  in  accordance  with 
the  provisions  in  15  CFR  Part  904  if  the 
Certificate  holder. 

(1)  Fails  to  submit  reports  as  required; 
(U)  Fails  to  take  on  board  an  observer 

in  a  Category  I  fishery,  if  requested  by 
the  National  Marine  Fisheries  Service; 
or 

(ill)  Falls  to  comply  with  other  terms 
and  conditions,  induding  spedal 
conditions,  of  the  Exemption  Certificate 
or  with  these  regulations; 
Except  that  the  suspension,  revocation 
or  denial  specified  in  paragraph  (d)(l)(i) 
of  tUs  section  may  be  without  prior 
notice  or  opportunity  for  hearing. 

(2)  A  suspended  Certificate  may  be 
reinstated  at  any  time  at  the  discretion 
of  the  Assistant  Administrator. 

1229.7   Raqulremenia  tar  Category  Hi 


(a)  Vessel  owners  engaged  only  in 
Category  in  fisheries  are  not  required  to 
register  for  or  receive  an  Exemption 
Certificate.  Vessel  owners  and  crew 
members  of  such  vessels  may 
inddentally  take  marine  mammals 
subject  to  diese  provisions. 

(b)  [Reserved] 

(c)  Any  marine  mammal  inddentally 
taken  must  be  immediately  returned  to 
the  sea  with  a  minimum  of  further  injury 
and  may  be  retained  only  if  authorized 
by  an  observer,  by  the  Assistant 
Administrator,  or  by  a  scientific 
research  permit  that  is  in  the  possession 
of  the  operator. 

(d)  Vessel  owners  and  crew  members 
may  intentionally  take  marine  mammals 
to  protect  catch,  gear  or  person  during 
the  course  of  commercial  fishing 
operations,  by  a  means  and  in  a  manner 
not  expeded  to  cause  death  or  injury  to 
a  marine  mammal. 

(e)  If  die  infliction  of  the  damage  to 
gear,  catch  or  person  is  substantial  and 
Immediate  and  only  after  all  non- 
injurious"  methods  authorized  by 
paragraph  (d)  of  this  section  have  been 
taken,  a  vessel  owner  or  crew  member 
may  intentionally  injure  or  kill  a  marine 
mammal  to  protect  gear,  catch  or 
person;  except  that  it  is  prohibited  for  a 
vessel  owner  or  crew  member  to 
Intentionally  lethally  take  any  Steller 
sea  lion,  any  Alaskan  sea  otter,  any 
cetacean,  any  depleted  species 
(including  the  Pribilof  Island  population 
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of  North  Pacific  fiir  seal),  or  any 
endangered  or  threatened  marine 
mammal. 

(f)  The  willful  discard  of  any  fishing 
gear,  in  whole  m  in  part,  is  prohibited. 

§229.8   Emergency  and  special 
ragulalions. 

(a)  Emergency  regulations.  If  the 
Assistant  Administrator  finds  that  the 
inddental  taking  of  marine  mammala  in 
a  fishery  is  having  an  immediate  and 
significant  adverse  imped  on  a  marine 
mnmmal  population,  or  In  the  case  of 
Steller  sea  lions  and  North  Pacific  fur 
seals,  that  more  than  1350  and  50, 
respectively,  will  be  inddentally.  killed 
during  a  calendar  year  in  all  fisheries 
combined,  the  Assistant  Administrator 
will  issue  emergency  regulations  to 
prevent  to  the  maximum  extent 
practicable,  any  further  taking.  Any 
such  regulations 

(1)  Will  be  Issued  only  after 
consultation  with  Regional  Fishery 
Management  Councils.  State  fishery 
agendes  and  treafy  Indian  tribal 
governments,  where  appropriate,  and 
will,  to  the  mATrimiim  extent  practicable, 
avoid  Interfering  with  existiiiig  Regional 
State  or  tribal  fishery  management 
plans; 

(2)  Will  take  into  account  the 
economics  of  the  fishery  and  the 
availabilify  of  existing  technology  to 
minimize  inddental  taking  to  the  extent 
tiiat  elimination  of  the  adverse  effects 
on  the  marine  mammal  population  will 
allow; 

(3)  May  take  effect  immediately  upon 
pubUcation  in  the  Federal  Register  and 
will  remain  in  effed  for  no  more  than 
180  days  or  until  the  end  of  the  fishing 
season,  whichever  is  earUen  and 

(4)  Will  be  terminated  by  notice  in  the 
Fedesal  Register  at  an  earlier  date  if  the 
Assistant  Administrator  determines  that 
the  reasons  for  the  emergency 
regulations  no  longer  exist 

(b)  Special  regulations  or  conditions. 
(1)  If  the  Assistant  Administrator  finds 
that  the  inddental  taking  of  marine 
mammals  in  a  fishery  is  not  having  an 
immediate  and  significant  adverse 
impad  on  a  marine  mammal  population, 
but  that  it  will  likely  have  a  significant 
adverse  impact  over  a  period  of  time 
longer  than  one  year,  the  Assistant 
Administrator  wrill  request  Regional 
Fishery  Management  Councils,  State 
fisheries  agendes  or  treafy  Indian  tribal 
governments,  where  appropriate,  to 


initiate  or  take  action  to  minimize  such 
inqwct 

(2)  If  the  Councils,  States  or  tribes  do 
not  take  appropriate  action  in  a 
reasonable  period  of  time,  die  Assistant 
Administrator  will  issue  special 
regulations  or  impose  spedal  conditions 
on  Exemption  Certificates  to  mitigate 
the  adverse  impacts. 

(3)  Any  such  regulations  or  conditions 
will  be  issued  only  it  after  notice  and 
opportunlfy  for  public  comment  the 
Assistant  Administrator  determines 
audi  action  is  necessary  to  further  the 
puiposes  of  section  114  of  the  MMPA. 


8229J 

(a)  Except  as  otherwise  provided,  all 
violations  of  these  regulations  are 
subjed  to  NOAA's  dvil  procedures 
contained  in  15  CFR  Part  904. 

(b)  Notwithstanding  any  otiier 
provision  in  these  or  other  NOAA 
regulations,  a  person  or  vessel  wiU  not 
be  subjed  to  penalties  for  unknowing 
violations  based  on  failure  to  register 
occurring  before  January  1. 1990.  An 
unknowing  violation  is  one  where  the 
violator  can  establish  that  he  or  she  has 
not  received  actual  prior  notice  of  the 
registration  requirements  and  has  not 
had  the  opportunify  to  receive  actual 
notice.  Actual  notice  is  presumed  where 
a  person  has  received  a  MMPA 
Exemption  Registration  form  or  any 
other  publication  published  by  National 
Marine  Fisheries  Service  for  tiie  purpose 
of  informing  the  public  of  the 
registration  requirements  contained  in 
these  regulations. 


{229.10   ConndsntlaHlst>eries< 

(a)  Proprietary  or  confidential 
information  indudes  information,  the 
unauthorized  disdosure  of  which  could 
be  prejudldal  or  harmful  such  as 
information  or  data  that  are  identifiable 
with  an  individual  fisherman. 
Proprietary  or  confidential  information 
obtained  under  this  Part  229  must  not  be 
dlsdosed  except 

(1)  To  Federal  employees  whose 
duties  require  access  to  such 
information; 

(2)  To  State  employees  under  an 
agreement  with  the  Assistant 
Administrator  that  prevents  public 
disdosure  of  the  identify  or  business  of 
any  person; 

(3)  When  required  by  court  order  or 

(4)  In  the  case  of  sdentlfic  information 
involving  fisheries,  to  employees  of 
Regional  Fishery  Management  Councils 


who  are  responsible  for  fishery 
management  plan  development  and 
monitoring. 

(b)  Information  will  be  made  public  in 
aggregate,  summary,  or  other  such  tonn 
that  {k>es  not  disdose  die  identify  or 
business  of  any  person  in  accordance 
with  NOAA  Directive  oa-sa  Aggregate 
or  summary  form  means  data  or 
information  submitted  by  three  or  more 
persons  that  have  been  summed  or 
assembled  in  such  a  way  that  the 
summation  or  assembly  does  not  reveal 
the  identify  or  business  of  any  person. 


PART  611— FOREKSN  RSHING 

e.  The  audiority  dtation  for  50  CFR 
Part  611  continues  to  read  as  follows: 

AuAoritr  10  VS.C.  1801  et  teq.,  18  U.S.C 
971  et  seq.,  22  U.S.C  1071  et  $eq.,  and  18 
VACldnetteq. 

7.  Section  611.1  is  amended  by 
reviaing  paragraph  (c)  to  read  as 
follows: 


{611.1 


(c)  Other  US.  laws  and  regulations 
apply  to  foreign  vessels  fishkig  in  the 
U.S.  EEZ  such  as  the  Marine  Mammal 
Protection  Ad  of  1972  (16  U.S.C  1361  et 
seq.  and  50  CFR  Parts  216  and  229). 

8.  Section  611.3  is  amended  by  revising 
paragraph  (a)(3)  to  read  as  follows: 


S611.S   Va 

(a)  •  •  • 

(3)  Permits  issued  under  this  secbcm 
do  not  authorize  FFVs  or  persons  to 
harass,  capture,  or  kill  marine  mammals. 
No  marine  mammala  may  be  taken  in 
the  course  of  fishing  unless  that  vessel 
has  on  board  a  currentiy  valid 
certificate  of  indusion  issued  under  a 
general  permit  or  an  Exemption 
Certificate,  as  appropriate,  under  the 
Marine  Mammal  Protection  Act 
Regulations  governing  the  taking  of 
marine  mammals  inddental  to 
commerdal  fishing  operations  are 
contained  in  50  CFR  216.24  and  229. 


Date:  May  12. 1989. 
Jamaa  W.  Brannan. 

Aaaiatant  Administrator  for  Fisheries. 

National  Oceanic  andAtmosplteric 

Administration. 

[FR  Doc.  80-11877  Filed  S-18-89: 8:45  am] 
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DEPARTMENT  OF  ENERGY 

Southwestern  Power  Administration 

Notice  of  Revised  Proposed  Town 
Bluff  Power  Rate;  Opportunities  for 
Public  Review  and  Comment 

agency:  Southwestern  Power 
Administration  (SWPA)  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  Reviled  Proposed 
Town  Bluff  Power  Rate  and 
Opportunities  for  Public  Review  and 
Comment. 

SUMMARY:  A  new  hydropower  project 
located  in  eastern  Texas  and  generally 
known  as  Town  Bluff  is  expected  to 
begin  producing  power  commercially  in 
the  near  future  (now  estimated  to  be 
July  1, 1989).  As  required,  the 
Administrator.  SWPA.  prepared  an 
initial  Power  Repajonent  Study  for  the 
Town  Bluff  hydropower  project  which 
showed  the  initial  level  of  annual 
revenues  needed  to  meet  cost  recovery 
criteria  under  Department  of  Energy 
guidelines.  Those  revenues  of  $285,444 
per  year  reflected  the  level  needed  to 
cover  annual  expenses  for  marketing, 
additions  to  plant,  major  replacements 
and  the  operation  and  maintenance  of 
the  generating  facilities  at  the  Town 
Bluff  project.  The  amortized  expenses 
incurred  for  the  project's  design  and 
construction  are  not  included  in  the 
Town  Bluff  cost  recovery  rate 
calculation  because  these  project  costs 
were  financed  in  total  by  the  project's 
sponsor.  Sam  Raybum  Municipal  Power 
Agency  (SRMPA).  Notice  of  the 
opportunity  for  a  30-day  public  comment 
period  concerning  that  rate  was  issued 
in  the  Federal  Register  April  6. 1989.  (54 
FR 13948).  Subsequently,  a  change  of  the 
initial  on  line  date  and  operation  and 
maintenance  projections  provided  by 
the  Corps  of  Engineers  has  revised  the 
proposed  rate  to  a  level  at  which  the 
Administrator  has  determined  that  in 
accordance  with  10  CFR  903  (Procedures 
for  Public  Participation  in  Power 
Transmission  Rate  Adjustments  and 
Extensions)  the  public  comment  period 
should  be  extended.  The  Administrator 
has  also  developed  a  proposed  Tov\m 
Bluff  Rate  Schedule  to  recover  the 
required  revenues.  The  revised  proposed 
rate,  based  upon  the  updated  data  for 
Town  Bluff,  will  require  an  annual 
revenue  of  $373,068  to  begin  when  Town 
Bluff  is  placed  into  commercial 
operation  and  to  extend  through 
September  30. 1993. 

DATE:  Written  comments  are  due  on  or 
before  May  23, 1989. 


ADDRESS:  Ten  copies  of  the  written 
comments  should  be  submitted  to  the 
Administrator,  Southwestern  Power 
Administration,  U.S.  Department  of 
Energy,  P.O.  Box  1619,  Tulsa,  Oklahoma 
74101. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Francis  R.  Cajan,  Director,  Power 
Marketing,  Southwestern  Power 
Administration,  U.S.  Department  of 
Energy,  P.O.  Box  1619,  Tulsa,  Oklahoma 
74101,  (918)  581-7529. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Energy  was  created  by 
an  Act  of  the  U.S.  Congress,  Department 
of  Energy  Organization  Act,  Pub.  L  95- 
91,  dated  August  4, 1977,  and  SWPA's 
power  marketing  activities  were 
transferred  from  the  Department  of 
Interior  to  the  Department  of  Energy, 
effective  October  1, 1977. 

SWPA  markets  power  from  23 
multiple-purpose  reservoir  projects  (24 
when  Town  Bluff  comes  on  line)  with 
power  facilities  constructed  and 
operated  by  the  U.S.  Army  Corps  of 
Engineers.  These  projects  are  located  in 
the  States  of  Arkansas,  Missouri, 
Oklahoma,  and  Texas.  SWPA's 
marketing  area  includes  these  States 
plus  Kansas  and  Louisiana.  Of  the  total, 
22  projects  comprise  an  Integrated 
System  and  are  interconnected  through 
SVVPA's  transmission  system  and 
exchange  agreements  with  other 
utilities.  The  Sam  Raybum  Dam  project, 
located  in  eastern  Texas,  is  not 
interconnected  with  SWPA's  Integrated 
System  hydraulically,  electrically  or 
financially.  Instead,  the  power  produced 
by  the  Sam  Raybum  Dam  project  is 
marketed  by  SWPA  as  an  isolated 
project  under  a  contract  through  which 
the  customer  purchases  the  entire  power 
output  of  the  project  at  the  dam.  The 
Town  Bluff  project,  located  on  the 
Neches  River  downstream  from  the  Sam 
Raybum  Dam,  consists  of  two  4,000  kW 
hydroelectric  generating  units.  It  will 
also,  like  the  Sam  Raybum  Dam  project, 
be  marketed  as  an  isolated  project 
under  a  contract  through  which  the 
customer,  SRMA,  receives  the  entire 
output  of  the  project  for  a  period  of  50 
years  as  a  result  of  funding  the 
construction  of  the  hydroelectric 
facilities  at  the  project.  A  separate 
power  repayment  study  is  prepared  for 
each  project  which  has  a  special  rate 
based  on  its  being  a  hydraulically, 
electrically,  and/or  Hnancially  isolated 
operation. 

Following  Department  of  Energy 
Order  Number  RA  6120.2,  the 
Administrator,  SWPA,  prepared  an 
initial  and  a  subsequently  revised  power 
repayment  study  for  the  Town  Bluff 


project.  The  revised  study  was 
developed  because  estimates  of  the 
Town  Bluff  operation  and  maintenance 
costs  provided  by  the  U.S.  Army  Corps 
of  Engineers  were  changed  from 
$230,000  per  year,  which  was  used  in  the 
original  study,  to  5308.440  per  year  and 
the  estimated  commercial  on  line  date 
has  been  moved  from  June  1, 1989.  to 
July  1, 1989.  The  revised  study  indicates 
that  the  legal  requirement  to  repay  the 
annual  expenses  for  marketing, 
additions  to  plant,  major  replacements 
and  operation  and  maintenance  will  be 
met  by  the  revised  proposed  revenue 
level.  The  revised  revenue  level,  and  all 
future  revenue  levels  for  50  years,  will 
not  include  any  of  the  costs  incurred  for 
the  design  and  construction  work  that 
was  financed  with  non-Federal  funds 
provided  by  SRMA.  The  Revised  Initial 
Power  Repayment  Study  fnr  the  isolated 
Town  Bluff  project  shows  that  S373.068 
annually  ($31,089  per  month)  is  needed 
to  satisfy  the  present  financial  criteria 
for  repayment  of  the  project  costs. 
Opportunity  is  presented  for  customers 
and  other  interested  parties  to  receive 
copies  of  the  study  and  proposed  rate 
schedule  for  the  Town  Bluff  project.  If 
you  desire  a  copy  of  the  Revised 
Repayment  Study  Data  Package  for  the 
Town  Bluff  project,  submit  your  request 
to:  Mr.  Francis  R.  Cajan.  Director,  Power 
Marketing,  Southwestern  Power 
Administration.  P.O.  Box  1619.  Tulsa, 
OK  74101,  (918)  581-7529. 

Written  comments  on  the  Revised 
Proposed  Towti  Bluff  Rate  are  due  on  or 
before  May  23, 1989.  Ten  copies  of  the 
written  comments  should  be  submitted 
to  the  Administrator,  Southwestern 
Power  Administration.  U.S.  Department 
of  Energy,  P.O.  Box  1619.  Tulsa, 
Oklahoma  74101. 

Following  review  of  the  written 
comments,  the  Administrator  will 
submit  the  revised  rate  proposal  and  the 
Revised  Power  Repayment  Study  for  the 
Town  Bluff  project,  in  support  of  the 
proposed  rales,  to  the  Deputy  Secretary 
of  Energy  for  confirmation  and  approval 
on  an  Interim  basis  and  to  the  Federal 
Energy  Regulatory  Commission  (FERC) 
for  confirmation  and  approval  on  a  final 
basis.  The  FERC  will  allow  the  public  an 
opportunity  to  provide  written 
comments  on  the  proposed  rate  before 
making  a  final  decision. 

Issued  in  Tulsa.  Oklahoma,  this  5lh  day  of 
May.  1989. 
I.M.  Shafer, 

Administrator.  Southwestern  Power 

Administration. 

[FR  Doc.  89-12293  Filed  5-18-89:  845  am] 
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803 21425 
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703 21 070 

17CFR 

3 19556 

30 21599-21614 
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240 20524 
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157 21199 

260 21 1 99 

271 19161 

284 21 1 99 
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19CFR 

4 19560,  20380 

1 28 1 9561 

143 19561 
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1 01 1 9577 
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20CFR 
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638 1 931 6 

675 - 19316 
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680 1 931 6 

684 1 931 6 

685 1 931 6 

688 1 931 6 

689 1 931 6 
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5 ;. 20381 

1 03 1 8651 

1 65 1 8651 

1 76 1 9360 

177 19283,  20381 

178 21 052,  21618 

430 20783 

436 20382.  20783 

442 20783 

455..„ 20382 


514 20235 
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509 1 9486 

864 20147 

880 201 47 

872 20962 
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22CFR 

1 300 18886 

23CFR 
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658 19196 

24CFR 

1 1 1 20094 

200 19886 

570 21 166.  21 388 

905 20758 

960 20758 

990 18889 
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888 20859,  20860,  21812 

26CFR 

1 19165,  19283, 19363, 

20527.20787,21224 

35a. 1 871 3 

301 19568.  21053,  21055 

602 19165,  19283, 19363, 

20527.20787,21055. 
21203 

1 19390. 19409,  19732. 

20606.20861.21224, 
21437 

301 19578,  21073 

602 20606.  20861,  21073 

27CFR 
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552 Z'Z""'"""ZZ.  21392 

PropoMd  RidM: 

75 18907 

29CFR 

1601 20123 
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2610 20837 

2619 20838 

2676 20839 
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1910 18798,20672 

1926 20672 

30CFR 

845 19342 

931 - 20567 

ProposMi  Rutoss 

44 19492 

250 20607 

761 - 19732 

785 1 9732 

816 19732 

817 19732 

906 20862 


5 

21630 

19 

21630 

28CFR 

60 

20123 

913 21630 

917 20148 

91 8 1 9923 

925 1 9923 

926 21228 

31CFR 
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210 20568 

316 19486,  20476 

342. 19486,  20476 

351 19486,  20476 
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240 21 527 

32CFR 

169 21726 

199 20385 

369. 19372 

518 18653 

536 21 343 

706 18651,  18652 

98a. 1 8547 

169 21631 

169a. 21631 

33CFR 

3 19166 

100 18653,  18654.  19166. 

19167, 20571 

1 40 21 566 

143 21566 

1 46 21 566 

165 19168.  20571-20573 
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20607, 21074 

1 1 7 201 49 

166 20235 

167 20235 

326 20608 

34CFR 

75 21 752 

76 21752 

77 21 752 

78 21 752 

81.. 19512.  21622.  21726 

200 21 752 

204 21752 

205 20052 

250 20480 

251 19334 

252. 20480 

253 20480 

254 20480 

255 20480 

256 20480 

257 „ 20480 

258 20480 

263 21 576 

280 1 9506.  21 1 64 

548... ~ 1 8488 
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758 1 8840 

36CFR 

13 „ 18491 

PropoMdRulM: 

9 19411 

37CFR 

202 21059 
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1 18671.  18907,  19286, 
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2 18907. 19286.  20670 

301 21451 
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38CFR 

1 7 20840 

21 21214 
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1 21229 

8 18550 

21 21 230 

36 20398 

39CFR 

232. 20526 

265 21 235 

3001 19924 
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52 18494.  19169-19173, 

19372. 20389, 20574. 
20577,20845,21059 

60 18495,  18496,  21344 

61 18498 

81 18498,  21059,  21216, 

21904 

122 18716 

123 18716 

124 18716 

135 20770 

144 21427 

180 20124.  20125.  21220. 

21427 
261 18503, 18505, 19888, 

20580 

268 „ 18836 

271 19184.  20847.  20849 

272 20851 

501 18716 

700 21 249 

750 21622 

796 21 063 

798 21063 
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52 18551,  18911,  20150, 

20153,20613,20863, 
20865 

81 18551 

160 13912 

1 80 21 236 

300 1 9526 

372 20866 

790 21 237 

799 21 240 

41CFR 

Ch.  101 20354 

101-7 20355 

101-50 18506 

105-68 18506 

Subtitle  F 20355-20360 

Ch.  301 20262 

Ch.  302 20262 

Ch.  303 20262 

Ch.  304 20262 

42CFR 

400 21065 

433 21065 

Propossfl  Ruws! 

412 19636 


3160 

21075 

8365 

21623 

44CFR 

59 

21888 

60 

21888 

64 

20126 

59 

21889 

60 

21889 

67 

4SCFR 

1351 

20157.  20615 
20853 

PropoMdRulM: 

233 

19197 

46CFR 

10 

21246 

15 

21246 

50 

19570 

71 

19570 

91 

19570 

98 

19570 

107 

19570 

110 

19570 

153 

19570 

154 

19570 

170 

19570 

189 

19570 

580.... 

20127 

69 

20670 
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20006 

126 

20006 

127 

20006 

128 

20006 

129 

20006 

130 

20006 

131 

20006 

132 

20006 

133 

20006 

134 

20006 

135 

20006 

136 

20006 

170 

20006 

174 

20006 

201 

20402 

203 

20402 

47CFH 

1 

22 

..  19373 

19374,  19836 
20962 

61 

19836 

65 

1986 

68 

21249 

69 

18654 

73 

76 

.18506.18507,18889, 
18890,19374,19572, 
20855,21221,21222 

20855 

94 

19575 

95 

20476 

97 

19375 

Ch.  1 

19413 

2 

20869 

15 

19925 

25 

20869 

61 

19846 

65 

19846 

69 

.  19846,  20873 

73 19415.  19416, 19578, 

20874,21088.21260- 
21262 

76 20875 

80 20869 

87 20869 

90 2061 5 

48CFR 

1 18812.  20488 

3 20488,  21066 

4 20488 

5 19812 

9 19812,  20488 

1 5 20488 

22 19812 

25 19812 

31 18507 

32 1 981 2 

33 1 981 2 

36 19812 

37 20488,  21066 

43 20488 

44 1 981 2 

52. 19732,  19812,  20488. 

21066,21067 

201 21067 

203 21067 

204 20589 

207 20589 

208 20589,  21067 

21 1 20589 

21 5 20589 

21 7 20589 

219 „ 20589 

227 .-. 20589 

232 20589 

235 20589 

242 20589 

245 20589 

252 „ 20589 

253 20589 

733 20596 

1 822 21 222 

1 825 1 9576 

1852 21222 

PropoMd  Ruteft 

1 3 1 9339 

31 18634 

52 18558,  18631 

552 18912 

49CFR 

1 73 18820,  20856 

1 78 1 8820 

571 18890,  20066.  20082, 

21624 

580 18507-18516 

1115 19894 

PropoMd  nutoi: 

383 20875 

564 20084,  21 727 

571...18912,  20084.  21263, 

21727 

1003 20879 

1 1 60 20879 

1 162 20879 

1168 20879 

50CFR 

17 20598 

216 18519.  21910 

229 21910 

301 1 9895 

611 18903,  21910 

661 19185.  19798,  19904. 

20603 


663 

.18658. 

18903 
18526 

20603 

672 

675 

.18519, 

19375 
.18519 
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18416 

17 

32 „.. 

.19416. 

20616.  20619. 
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.20623 
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.19199 

21343 

UST  OF  PUBUC  LAWS 

Note:  No  public  bills  which 

have  t>ecoime  law  were 

received  by  the  Office  of  the 

Federal  Register  for  irxHusion 

in  today's  List  of  Public 

Laws. 

Last  List  May  IS,  1989 


Microfiche  Editions  Available.. 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subschbers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Faderal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  193  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  format  and  the  current  year's 
volumes  are  mailed  to  subscribers  as 
issued.  Or,  the  previous  year's  full  set 
may  be  purchased  at  a  reduced  price 
and  mailed  as  a  single  shipment. 

Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $195 
Six  months:  $97.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $188 

Previous  year's  full  set:  $115 
(single  shipment) 


Superintendent  of  Documents  Subecriptions  Order  Form 


*6462 


DYES, 


Charge  your  ofder. 

Chi>a*  oniM  may  M  MliptaMd  ID  M  QPO  atd« 
«Mk  « (20!)  7W-323S  Hani  aKX)  a-m.  10  4:00  p.m. 
IMUm  wn*.  Monday-^ nday  imacuft  hokd^r*) 


pleue  tend  me  the  following  indicated  tubicriptioitt: 
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.P>MkiusyMf'«ful«et:$l1S 
(singto  ihipnwnt) 
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PUBUG 

SubsGiiptioiis: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  public  subscriptions 

202-783-3238 
275-3328 
275-3054 

Single  copies/bKk  copies: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  single  copies 

783-3238 
275-3328 
275-3050 

FEDERAL  AGENCIES 

Subsciiptioas: 
Paper  or  fiche 
Magnetic  tapes 
Problems  writh  Federal  agency  subscriptions 

523-5240 
27S-3328 
523-5240 

For  othar  telephone  Bumbers,  see  the  Reader  Aids 
■I  lb*  and  ol  dila  Imu*. 


Actuaries,  Joint  Board  for  Enrollment 

See  Joint  Board  for  Enrollment  of  Actuaries 

Administrative  Conference  of  the  United  States 

PBOPOSED  RULES 

Roster  of  dispute  resolution  neutrals,  21957 

Agriculture  Department 

See  also  Commodity  Credit  Corporation 

Agricultural  commodities;  sale  and  export  financinc- 

editorial  amendments,  21931 
NOTICES 
Meetings: 

^^"^"iL"'^  ^'°'^'=''"°'"8y  ResearcJi  Advisory  Committee. 

Army  Department 

See  also  Engineers  Corps 

NOTICES 

Meetings: 
Science  Board,  22004 
(2  documents) 
Military  traffic  management: 
Uniformed  servicemembers'  personal  boats; 

transportation  by  commercial  boat  haulers,  other 
common  carriers,  and  freight  forwaitlers,  22004 

Blind  and  Other  Severely  Handicapped.  Committee  for 
Purchase  From 

5ee  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Civil  flights  Commiseion 

NOTICES 

Meetings;  State  advisory  committees- 
Maryland,  21996 
North  Dakota,  21998 
(2  documents) 

CoastGuard 

RULES 

Ports  and  waterways  safety: 
Safety  and  security  zones,  etc^  Ust  of  temporary  rules, 

PROPOSED  RULES 

Regattas  and  marine  parades: 

Chesapeake  Challenge  Powerboat  Race.  21980 

Windjammer  Days,  21982 
NOTICES 

Meetings: 
Chemical  Transportation  Advisory  Committee.  22050 

Commerce  Department 

See  Export  Administration  Bureau;  International  Trade 
Administration;  National  Oceanic  and  Atmospheric 
Administration 

Commission  of  fHne  Arts 

NOTICES 
Meetings,  22002 
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Committee  for  Purchase  From  the  Bihnl  and  Other 
Severely  Handicapped 

NOTICES 

Agency  information  collection  activities  under  OMB  review. 

Procurement  list.  1989: 
Additions  and  deletions.  22002 

Commodity  Credit  Corporation 

PROPOSED  RIA£S 

Export  credit  guarantee  program  (GSM-102)  and 

intermediate  export  credit  guarantee  program  (GSM- 
103);  imported  agricultural  products,  21960 

Commodity  Futures  Trading  Commission 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  22003 

Customs  Service 

NOTICES 

Semiautomatic  rifle  importation;  special  bond  requirement. 

Defense  Department 

See  also  Army  Department;  Engineers  Corps 

NOTICES  *^ 

Meetings: 
DIA  Advisory  Board,  22004 

Government-Industry  Relations  Defense  Advisory  Panel 
22003 
{2  documents) 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Safe  Pet,  Inc.,  22040 

Education  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review 
22005 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Bangor  Hydro-Electric  Co.,  22006  , 

Grant  and  cooperative  agreement  awards: 

Howard  University,  2200B 

Stanford  University,  Petroleum  Engineering  Department, 
22008 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Cedar  Island,  Accomack  County,  VA,  22005 

Environmental  Protection  Agency 

RULES 

Air  quality  planning  purposes;  designation  of  areas: 
Kentucky;  correction,  22054 
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Hazardous  waste: 
Identification  and  listing — 
Exclusions.  21941 
Hazardous  waste  program  authorizations: 

Guam.  21953 
propo8eorui.es 
Pesticide  programs: 
Good  laljoratory  practices  standards  (FIFRA):  notification 
to  Agriculture.  22054 
Water  pollution  control: 
National  primary  and  secondary  drinking  water 
regulations — 
Synthetic  organic  and  inorganic  chemicals;  monitoring 
for  unregulated  contaminants,  22062 
NOTICES 

Committees:  establishment,  renewal,  termination,  etc.: 
FIFRA  Scientiflc  Advisory  Panel,  22013 

Executiv*  Offic*  of  ttM  PrasMtnt 
See  Presidential  Documents 

Export  Adminlttration  Bureau 

RULES 

Export  licensing: 
Commodity  control  list- 
Australia;  membership,  21937 

Federal  AvMion  Adminiatratlon 

RULES 

Air  carrier  certiflcation  and  operations: 
Protective  breathing  equipment.  22270 
Airworthiness  directives: 
Boeing.  21932,  21933 

(2  documents) 
McDonnell  Douglas.  21934.  21936 
(2  documents) 
Transition  areas:  correction,  21937 


Airworthiness  directives: 

Boeing.  21909 
Transition  areas.  21971 

Federal  Communications  Commission 
Noncss 

Agency  information  collection  activities  under  0MB  review. 
22013 

Federal  Emergency  Management  Agency 

RULES 

Disaster  assistance: 
Robert  T.  Stafford  Disaster  Relief  and  Emergency 

Assistance  Act:  implementation,  etc.,  22162 
Robert  T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act:  implementation,  etc.:  hazard 
mitigation  grant  program.  22173 
Flood  elevation  determinations: 

New  York  et  al.,  21954 
PROPOSED  RULES 
Flood  elevation  determinations: 

Colorado,  21983 
NOTICES 
Meetings: 
AdvisOTy  Board,  22013 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements:  availability,  etc.: 
Sayles  Hydro  Associates,  22008 


Natural  gas  certificate  filings: 

Florida  Gas  Transmission  Co.  et  al..  22009 
Applications,  hearings,  determinations,  etc.: 

Mid-Continent  Area  Power  Pool,  22011 

National  Fuel  Gas  Supply  Corp.,  22011 

Plains  Petroleum  Operating  Co..  22012 

Sabine  Pipe  Line  Co..  22012 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act.  22053 

Federal  Trade  Commission 

PROPOSED  RULES 

Funeral  industry  practices;  Statewide  exemption  petitions: 

Texas,  21972 
NOTICES 
Premerge  notification  waiting  periods;  eariy  terminations, 

22013 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Lincomycin  and  salinomycin,  21939 
Food  additives: 

Adjuvants,  production  aids,  and  sanitizers — 
Hydrogen -peroxide  et  al.,  21936 
NOTICES 
Animal  drugs,  feeds,  and  related  products: 

Quality  Plus  Essar  Corp.  et  al.;  sulfamethazine,  etc.. 
approval  refused.  22015 
Biological  product  licenses: 

Plascon-Gary,  Ina.  22018 
Food  additive  petitions: 

Musashino  Chemical  Laboratory.  Ltd..  22019 
Medical  devices;  premarket  approval: 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regufations.  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  soW 
by  the  Superintendent  oi  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 

WOOK. 


DEPARTMENT  OF  AGRICULTURE 
Offic*  Of  th«  Secrvtary 
7CFRPart17 

Financing  of  Commercial  Sales  of 
Agricultural  Commodities;  Editorial 
Amendments 

AOCNCV:  Foreign  Agricultural  Service, 

USDA. 

ACTKM:  Final  rule. 

SUMMANV:  The  Foreign  Agricultural 
Service  (FAS)  is  amending  certain  of  its 
regulations  applicable  to  the  financing 
of  the  sale  and  exportation  of 
agricultural  commodities  pursuant  to 
Title  I  of  the  A^cultural  trade 
Development  and  Assistance  Act  of 
1954,  as  amended  (Pub.  L  480, 83rd 
Cong.)  to  correct  addresses,  cross- 
references  and  typographical  errors  and 
to  add  information  on  where  certain 
forms  may  be  obtained. 
EFFECnvc  DATE:  May  25, 1989. 
FOR  RIRTNER  mFORMATION  CONTACT: 
Marvin  L  Lehrer,  Director.  Pub.  L  480 
Operations  Division.  Export  Credits, 
Foreign  Agricultural  Service.  U.S. 
Department  of  Agriculture,  Washington, 
DC  2a25a-100a  Telephone:  (202)  447- 
3664. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  "nonmajor."  It  has  been 
determined  that  this  rule  will  not  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more;  will  not  cause  a 
major  increase  in  costs  to  consumers, 
individual  industries.  Federal,  State  or 
local  government  agencies  or  geographic 
regions:  and  will  not  have  an  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 


compete  with  foreign  based  enterprises 
in  domestic  export  markets. 

FAS  is  amending  certain  of  its 
regulations  applicable  to  the  financing 
of  the  sale  and  exportation  of 
agricultural  commodities  pursuant  to 
Title  I  of  the  Agricultural  Trade 
Development  and  Assistance  Act  of 
^954,  as  amended  (Pub.  L  48a  83rd 
Cong.)  to  correct  addresses,  cross- 
reference  and  typographical  errors  and 
to  add  information  on  where  certain 
forms  may  be  obtained.  References 
herein  to  Section  17.14  are  as  amended 
by  the  Federal  Register  publication 
dated  April  10, 1989,  54  FR  14199. 
effective  May  25, 1989. 

The  amendments  are  wholly  editorial 
in  nature.  For  this  reason,  it  is  found 
upon  good  cause  that  the  notice,  public 
procedure  and  delayed  effective 
provisions  of  5  U.S.C  553  are 
unnecessary. 

list  of  Subjects  in  7  CFR  Part  17 

Agricultural  commodities.  Exports, 
Finance,  Maritime  carriers. 

Accordingly.  7  CFR  Part  17,  Subpart 
A.  is  amended  as  follows: 


PART  17-{AMEN0E0] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  Sees.  101-115,  Pub.  L  4«),  83rd 
Cong.,  as  amended.  68  Stat  455  (7  U.S.C  1701 
et.  seq. );  E.0. 12220. 45  FR  44245. 

§§  17.  t,  17.7, 17.10, 17.14  and  Appmdix  A 
[Amendetl] 

2.  Sections  17.1(f).  17.7(c)(4j(i). 
17.10(b)(5),  and  17.14(c)(2).  and 
Appendix  A,  Sections  (B)(6)(a)  and 
(F)(4)(a)  are  amended  by  changing  the 
zip  code  for  the  Pub.  L  480  Operations 
Division  from  "20250"  to  "20250-1000." 

3.  In  §  17.1(f),  the  third  sentence  is 
revised  to  read  as  follows:  "Information 
about  financing  operations  under  these 
regulations,  including  forms  prescribed 
for  use  thereunder,  is  available  from  the 
Controller.  Commodity  Credit 
Corporation,  U.S.  Department  of 
Agriculture,  P.O.  Box  2415,  Washington, 
DC  20013." 

4.  Section  17.2(b),  is  amended  by 
revising  the  definition  of  "Notice  of 
arrival"  to  read  as  follows: 

§  1 7.2    Definition  of  terms. 
•        ♦        *        «        » 

(b)  *  *  * 


Notice  of  arrival  means  a  written 
notice  or  copy  of  a  cablegram  in 
accordance  with  §  17.14(g)  stating  that 
the  vessel  has  arrived  at  the  first  port  of 
discharge. 


S17-7    (Amended] 

4.  Section  17.7(c)(3)(ii)  is  amended  by 
removing  "(b)(3)"  and  replacing  it  with 
"(c)(3)." 

5.  Sections  17.7(c)(4){iii),  17.14(c)(1) 
and  17.21  and  Appendix  A,  Sections 
{V)(l).  (V)(6),  (V)(10),  (W)(l)  and  (W)(10) 
are  amended  by  changing  the  address  of 
the  Kansas  City  ASCS  Commodity 
Office  from  "P.O.  Box  8510,  Kansas  City 
Missouri  64114"  to  "P.O.  Box  205. 
Kansas  City,  Missouri  64141-0205." 

§  17.8    (Amended) 

a  Section  17.8(c)(4)  is  amended  by 
removing  "17.14(i){8j"  and  replacing  it 
with  ••I7.14(j)(8)." 

§17.14    (Amended] 

7.  Section  17.14(a)(2)  is  amended  by 
removing  "(b)"  and  replacing  it  with " 
"(c)." 

a  Section  17.14(e)(2)  is  amended  by 
removing  "(d)(1)"  and  replacing  it  with 
"(e)(1)." 

9.  Section  17.14(e)(3)  is  amended  by 
removing  "{d)(4) "  and  replacing  it  with 
"(e)(4)"  and  removing  "(k){7)"  and 
replacing  it  with  "(1){7)." 

10.  Section  17.14(e)(4)  is  amended  by 
removing  "(k)(7)"  and  replacing  it  with 
"(l)(7)"  and  removing  "§  17.14(1)"  and 
replacing  it  with  "17.14(m). ' 

11.  Section  17.14(k)(4)  is  amended  by 
removing  "(j)[3)"  and  replacing  it  with 
"(k)(3)." 

12.  Section  17.14{1)(5)  is  amended  by 
removing  "(k) '  and  replacing  it  with 
"(1)." 

13.  Section  17.]4(1)(7)  is  amended  by 
removing  "(k)f8)"  and  replacing  it  with 
•'(I)(8)." 

14.  Section  17.14(1)(8)  is  amended  by 
removing  "(k)(7)"  and  replacing  it  with 
"(lj(7)." 

15.  Section  17.14{1){9)  is  amended  by 
removing  "(k)(8j"  and  replacing  it  with 
"(1)(8)." 

§17.18    (Amended] 

16.  Section  17.18(d)(6)  is  amended  by 
removing  "§  17.14(m) "  and  replacing  it 
with  ■•17.14(n)." 
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17.  Section  17.18(d)(7)  it  amended  by 
removing  "5 17.14a)(l)"  and  replacing  it 
with"5l7.l4(k)(l)." 

Signed  at  Washington,  DC.  on  May  16. 
1980. 

ChristophM  E.  GoMthwait 
Acting  General  Sales  Manager.  Foreign 
Agricultural  Service:  and  Acting  Vice 
President.  Commodity  Credit  Corporation. 
(FR  Doc.  »-12175  Filed  5-19-89:  8:45  am) 

WLUNO  COOC  341»-1<Hi 


DEPARTMENT  OF  TRANSPORTATION 
F*d«ral  Aviation  Admlniatration 
14CFRPart39 

(Docket  No.  ••-HII-117-AD;  Amdt  3»- 
621*1 

Alrworthinoss  Dlroctiv««  Booing 
Modal  737  Sorlos  Alrplanoo 

AOCNCr.  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Final  rule.  


tUMMARV:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  which  requires 
inspection  for  fatigue  cracks  in  certain 
forward  cargo  compartment  body 
frames,  and  repair,  if  necessary.  The 
existing  AD  also  includes  an  optional 
modification  which,  if  incorporated, 
would  terminate  the  repetitive 
inspections.  Subsequent  reassessment 
has  shown  that  repeUtive  Inspections  of 
the  modified  structure  are  required  to 
maintain  safety.  Additional  service 
experience  also  Indicates  that  the  area 
requiring  inspecUons  must  be  expanded 
and  the  applicability  of  the  AD  must  be 
increased  to  include  later  airplanes  on 
which  the  original  modification  was 
incorporated  in  production.  This     , 
amendment  supersedes  the  existing  AD 
and  expands  applicability,  the  areas  of 
inspection,  and  requires  continued 
inspections  of  modified  frames  to 
maintain  safety.  Failure  to  detect  failed 
fuselage  frames  may  result  in  sudden 
loss  of  cabin  pressure  and  structural 
failure. 

date:  EffecUve  lune  22. 1989. 
ADORESSCS:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes.  P.O.  Box 
3707,  Seattle;  Washington  98124.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 


FOR  RJRTHtll  IMFOWHATIOI*  COMTACT: 

Ms.  Barbara  J.  Mudrovich.  Airframe 
Branch,  ANM-120S;  telephone  (206)  431- 
1927.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-689e6,  Seattle.  Washington 
98168. 

SUPPUMENT ARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
81-13-08.  Amendment  39-4141  (46  FR 
32228;  June  22, 1981).  applicable  to 
certain  Boeing  Model  737  series 
airplanes,  to  expand  the  applicability 
and  areas  of  inspection,  and  delete  the 
terminating  modification  while 
maintaining  other  aspects  of  the  existing 
AD.  was  published  in  the  Federal 
Renter  on  December  16. 1988  (53  FR 

50545).  ^        ^  „     ,    . 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received 

The  Air  Transport  Association  (ATA) 
of  America  submitted  comments  on 
behalf  of  three  of  its  members.  One 
member  airline  requested  that,  since  the 
proposed  rule  referred  to  Boeing  Alert 
Service  Bulletin  737-63A1027.  Revision 
3,  and  not  the  most  recent  revision,  the 
statement  "or  later  FAA-approved 
revisions"  should  be  used.  The  FAA 
does  not  concur.  FAA  policy  is  to 
specify  only  available  FAA-approved 
service  bulletin  revisions.  Approval  of 
use  of  later  revisions  may  be 
accompUshed  by  means  of  the  alternate 
means  of  compliance  provisions.  Since 
this  proposal  referred  to  a  service 
bulletin  revision  level  which  is  not  the 
most  current,  the  final  rule  has  been 
revised  in  paragraph  D  to  add  a  note 
approving  the  use  of  Revisions  4, 5,  and 
6  as  alternate  means  of  compliance  for 
the  inspections  and  repairs  required. 

The  same  member  airline  also 
requested  that  the  final  rule  allow  the 
modification  in  accordance  with  Boeing 
Service  Bulletin  737-53-1069  as  an 
acceptable  alternate  method  of 
compliance,  since  it  satisfies  the  intent 
of  Boeing  Alert  Service  Bulletin  737- 
53A1027.  The  FAA  agrees  with  the 
commenter  and  the  final  rule  has  been 
changed  as  noted  previously,  to  allow 
the  use  of  Revision  4  to  Boeing  Alert 
Service  Bulletin  737-63A1027,  which  in 
turn  identifies  Boeing  Service  Bulletin 
737-53-1069  as  an  alternate 
modification. 

A  second  member  airline  commented 
that  modification  should  be  mandatory 
prior  to  the  accumulation  of  75,000 
cycles  or  within  12,000  cycles, 
whichever  occurs  later,  to  provide 
consistency  between  the  final  rule  and 


the  recommendations  of  the  ATA  737 
Structures  Working  Group  (SWG).  (The 
ATA  737  SWG  is  a  part  of  the  Aging 
Aircraft  Task  Force,  composed  of 
representatives  from  airlines, 
manufacturers.  Industry,  and  the  FAA. 
which  was  formed  to  identify  and 
Implement  procedures  to  ensure 
continuing  structural  airworthiness  of 
aging  transport  category  airplanes.)  The 
FAA  concurs  in  part  with  this 
suggestion.  Although  such  a  requirement 
would  be  beyond  the  scope  of  this  final 
rule,  the  FAA  is  currently  considering 
additional  rulemaking  which  would 
require  certain  modifications  as 
recommended  by  the  ATA  737  SWG;  the 
subject  modification  is  one  of  those. 
Therefore,  the  final  rule  is  issued  as 
proposed. 

A  third  member  airline  commented 
that  the  initial  compliance  time  should 
be  increased  fit)m  100  to  1.000  cycles 
since  internal  inspection  is  not  required 
for  2.400  cycles.  The  FAA  does  not 
agree.  This  rule  is  superseding  an  AD 
which  had  an  initial  compliance  time  of 
100  cycles.  Airplanes  now  affected  by 
this  proposal,  due  to  expanded 
applicability,  require  the  same  level  of 
Inspection  to  provide  an  acceptable 
level  of  safety  as  airplanes  currently 
affected.  Therefore,  the  final  rule  is 
issued  as  proposed. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  following  rule,  with  the 
changes  previously  noted.  These 
changes  will  neither  Increase  the 
economic  burden  on  any  operator,  nor 
increase  the  scope  of  the  AD. 

There  are  approximately  967  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  301  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  80  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  Is  estimated  to  be 
$963,200. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  It  Is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  Implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979):  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  few.  if  any.  Model  737 
airplanes  are  operated  by  small  entities. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket  ^ 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  {  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  3f-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.a  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    (AmendMI] 

2.  By  superseding  AD  81-13-08. 
Amendment  39-4141  (46  FR  3222a'  June 
22. 1981).  with  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  737  series  airplanes, 
listed  in  Boeing  Alert  Service  Bulletin 
737-53A1027,  Revision  3.  dated  December 
2, 1983.  certificated  in  any  category. 
Complianoe  required  as  indicated,  unless 
previonsly  acoonptisired. 

To  prevent  failure  of  the  forward  lower 
cargo  compartment  frames,  accomplish  the 
following: 

A.  Except  as  provided  by  paragraph  B.. 
below,  accomplish  one  of  the  following  prior 
to  the  accumulation  of  29.000  landings  or 
wilhln  the  next  100  landings  after  the 
effecMve  date  of  this  AD,  whichever  occurs 
later: 

1.  a.  Unless  previously  accomplished 
within  the  last  200  landings,  conduct  a  close 
external  visual  inspection  of  the  fuselage  skin 
fur  cracks  in  the  region  of  the  frames 
specified  by  Boeing  Service  Bulletin  737- 
53A1027,  Revision  3.  dated  December  2. 1983. 
Reinspect  at  intervals  not  to  exceed  300 
landings  until  the  frames  are  inspected  in 
accordance  with  paragraph  A.l.b.,  below.  If 
cracks  are  found,  prior  to  further  flight,  repair 
fuselage  skin  in  accordance  with  an  FAA- 
approved  method  and  visually  inspect  the 
fuselage  frames  specified  by  the 
aforementioned  service  bulletin  for  cracks. 
Frames  found  cracked  must  be  repaired  prior 
to  further  flight,  in  accordance  with  the 
service  bulletin. 


b.  Within  2.400  landingB  after  ihe  effective 
date  of  this  AO  and  thereafter  at  intervals  not 
to  exceed  94XX)  landings,  conduct  a  visual 
inspection  for  cracks  of  the  fuselage  frames 
specified  in  paragraph  A.l.a.,  above.  If  cracks 
are  found,  repair  fuselage  frames,  prior  to 
further  flight,  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-53A1027.  Revision  3. 
dated  December  2. 1963. 

2.  Unless  previously  accomplished  within 
the  last  1.900  landings,  conduct  an  x-ray 
inspection  for  cracks  of  the  fuselage  frames 
specified  in  paragraph  A.l.a..  above,  in 
accordance  with  procedures  described  in  the 
Boeing  Model  737  Nondestructive  Test 
Manual  D6-37239.  Part  2.  Subject  53-10-16. 
Reinspect  at  ntervals  not  to  exceed  Ztxn 
landings.  If  cracks  are  found,  repair  fuselage 
frames  prior  to  further  flight,  in  accordance, 
with  Boeing  Alert  Service  Bulletin  737- 
53A1027,  Revision  3.  dated  December  2, 1983. 

3.  Unless  accomplished  within  the  last 
8,900  landings,  perform  an  internal  visual 
inspection  for  cracks  of  the  fuselage  frames 
specified  in  paragraph  A.l.a.,  above. 
Reinspect  at  intervals  not  to  exceed  9.000 
landings.  If  cracks  are  found,  repair  fuselage 
frames  prior  to  further  flight  in  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
53A1027.  Revision  3,  dated  December  2. 1983. 

4.  Unless  previously  accomplished  within 
the  last  8,900  landings,  conduct  a  low 
frequency  eddy  current  inspection  for  cracks 
of  the  fuselage  frames  specified  in  paragraph 
A.l.a.,  above,  in  accordance  with  procedures 
descritjed  in  Boeing  Model  737 
Nondestructive  Test  Manual  D6-37239,  Part  6, 
Subject  53-10-01.  Reinspect  at  intervals  not 
to  exceed  BMO  landings.  If  cracks  are  found, 
repair  fuselage  frames  prior  to  further  flight, 
in  accordance  with  Boeing  Alert  Service 
Bulletin  737-53A1027,  Revision  3,  dated 
December  2. 1983. 

B.  For  those  airplanes  that  have  been 
modified  in  accordance  with  Part  III  of 
Boeing  Alert  Service  Bulletin  737-53A1027, 
Revision  3,  dated  December  2. 1983.  or  the 
terminating  modification  described  in  AD  81- 
13-08:  Prior  to  the  accumulation  of  15.600 
landings  after  modification  or  within  the  next 
1.000  landings  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  perform  the 
inspection  described  in  paragraph  A  J^ 
above,  and  repeat  thereafter  at  intervals  not 
to  exceed  15,600  landings.  As  an  alternate  to 
this  repetitive  inspection,  the  external 
inspection  described  in  paragraph  A.l.a., 
above,  may  be  performed  at  interials  not  to 
exceed  6,600  landings.  If  cracks  are  found, 
repair  fuselage  skins  and  frames  prior  to 
further  flight,  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-53A1027.  Revision  3. 
dated  December  2, 1983,  or  in  a  manner 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region.  These  repairs  do  not 
constitute  terminating  action  and  are  subject 
to  the  repetitive  inspection  requirements  of 
this  paragraph. 

C.  For  Ihe  purposes  of  complying  with  this 
AD.  the  number  of  landings  may  l^ 
determined  to  equal  the  number  of 
pressurization  cycles  where  the  ciibin 
pressure  differential  was  greater  than  2X)  PSI 

D.  An  alternate  means  of  compliance  or 
adjustment  of  Ihe  compliiince  time,  which 


provides  an  acceptable  level  of  safc^.  ma> 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Not«  The  request  should  be  forwarded 
through  an  FAA  Principal  .Maintenance 
Inspector  (PMl).  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  Certification  Office. 

Note:  Inspection  and  Modification  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-53A1027.  Revision  4.  dated  |u!v 
13. 1984.  Revision  5.  dated  Februarv  1. 1985. 
and  Revision  6.  dated  August  25. 1988.  are 
acceptable  alternate  means  of  compliance  for 
this  AD. 

EL  Special  flight  permits  mav  be  issued  in 
accordance  with  FAR  21  197  and  21  198  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  Seattle. 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

This  amendment  supersedes  AD  81- 
13-08.  Amendment  39-4141. 

This  amendment  becomes  effective 
June  22. 1989. 

Issued  in  Seattle.  Wwshinaton.  on  \U\  8 
1989. 

Dairell  M.  Pedenon. 

Acling  .Mana}:cr.  Transport  Airplane 
Directorate.  Aircraft  Certification  Serxice. 
|FR  Doc.  89-12193  Filed  5-19-89: 8:4.S  am| 
BILLING  COOC  4910-13-11 


14  CFR  Part  39 

I  Docket  No.  89-NM-66-AO;  Amdt  39-«223 1 

Airworttiiness  Directhres;  Boeing 
Model  737-300  and  -400  Series 
Aitplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT.' 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
300  and  -400  series  airplanes,  which 
requires  operators  to  conduct  repetitixe 
leak  checks  on  the  forward  lavatory 
service  system,  and  repair,  as  nercsfiip.  ; 
ro  to  drain  the  system,  lock  the 
lavatory(s).  and  placard  it  inoperative. 
This  amendment  is  prompted  by  sevenil 
reports  of  leakage  from  the  fnrviard 
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lavatory  service  •y«tein  that  has  caused 
"blue  ice"  to  fonn  on  the  fuselage  and  to 
be  subsequently  ingested  into  the  Mr.  @ 
right  engine.  This  condition,  if  not 
corrected,  could  result  in  the  shutdown 
of  an  engine  or  separation  of  the  engine 
from  the  airplane. 
DATCt:  Effective  June  5, 1989. 
APOfittttT  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattle,  Washington  98124.  This 
information  may  be  examined  at  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Midway  South,  Seattle,  Washington,  or 
Seattle  Aircraft  CertificaUon  Office, 
FAA.  Northwest  Mountain  Region,  9010 
East  Marginal  Way  South.  Seattle. 
Washington. 

FOR  RNITHBI INFORMATIOM  COMTACT: 
Mr.  David  Herron.  Systems  and 
Equipment  Branch.  ANM-130S; 
telephone  (206)  431-1949.  Mailing 
address:  FAA,  Northwest  Mountain 
Region.  17900  Pacific  Midway  South.  C- 
88960.  Seattle.  Washington  98188. 
MPMSMINTAIIV  mtoMMATION:  Several 
reports  have  been  received  of  leakage 
from  the  forward  lavatory  service 
system  on  Boeing  Model  737-300  and 
-400  series  airplanes  that  has  resulted  in 
"blue  ice"  forming  on  the  fuselage  and 
subsequently  being  ingested  into  the 
right  en^e.  One  of  these  incidents 
caused  the  loM  of  a  fan  blade  and 
subsequent  severe  engine  damage, 
necessitating  an  in-fligbt  shutdown. 
Ingestion  of  ice  from  this  source  into  the 
engine  could  result  In  separation  of  the 
engine  from  the  airplane. 

The  FAA  has  reviewed  and  approved 
Boeing  Telex  No.  M-7272-89-2127.  dated 
April  25. 1989.  which  provides 
procedures  for  performing  a  leak  check 
of  the  forward  lavatory  service  system, 
and  repairing  any  leakage  detected. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  thU  AD  requires  that 
the  lavatory  be  drained,  locked,  and 
placarded  Inoperative:  or  that  the  leak 
check  be  performed,  in  accordance  with 
the  Boeing  Telex  above,  within  200 
hours  tine-in-service  of  the  AD  effective 
date  and  every  200  hours  tlne-ln-service 
thereafter,  and  leaks  repaired.  If 
necessary.  .     ■  .    • 

This  action  Is  considered  to  be  interim 
action.  Terminating  action  will  involve  a 
means  of  preventing  "blue  ice"  from 
being  ingested  into  the  airplane  engines 
when  leakage  does  occur  In  the  forward 
lavatory  service  system.  This  means  is 
not  available  at  this  time,  but  when  it  is 
available,  the  FAA  may  consider  further 
rulemaking  to  revise  this  AD  to  require 
the  appropriate  changes. 


Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation.  It 
Is  found  that  notice  and  pubUc 
procedure  hereon  are  Impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  In  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  tiie  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  In  accordance 
with  Executive  Order  12612.  it  Is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  Implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  Is  an  emergency  regulation 
and  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  Issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034;  February  28, 1979).  If  this 
action  Is  subsequently  determined  to 
involve  a  significant/maior  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(othermse.  an  evaluatioo  is  not 
required).  A  copy  of  it  when  filed,  may 
be  obtained  from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Aircraft  Aviation  safety. 

Adoption  of  the  Amendmait 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  39)  as  follows: 


PART  39-4  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  lim 

§39.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  737-300  and  -400 
series  airplanes,  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 


To  prevent  the  ingestion  of  "blue  ice"  into 
the  engine  and  the  potential  loss  of  an  engine, 
accomplish  the  following: 

A.  Within  200  hours  tine-in-service  after 
the  effective  date  of  this  AD: 

1.  Conduct  a  leak  check  of  the  forward 
lavatory  service  system,  in  accordance  with 
Boeing  Telex  M-7272-89-2127  dated  April  25, 
1989.  and  repeat  the  check  at  intervals 
thereafter  not  to  exceed  200  hours  tine-in- 
service;  or 

2.  Drain  the  foward  lavatory  system,  lock 
the  lavatory(8),  and  placard  the  lavatory(s) 
inoperative, 

B.  Leaks  discovered  at  any  time  must  t>e 
repaired  prior  to  further  flight  or  the  forward 
lavatory  system  must  be  drained,  and  the 
lavatory(8)  locked  and  placarded  inoperative, 
prior  to  further  flight 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  l>e  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  to  the  manager, 
Seattle  Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  die  inspections  and/or 
modifications  required  by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  SeatUe. 
Washington,  98124.  This  Information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  17900  Pacific 
Highway  South,  SeatUe.  Washington,  or 
at  the  Seattle  Aircraft  Certification 
Office.  FAA.  Northwest  Mountain 
Region.  9010  East  Marginal  Way  South. 

Seattle,  Washington. 
This  amendment  becomes  effective  June  5. 

1989. 
Issued  in  Seattle,  Washington,  on  May  9. 

1980. 

Leroy  A.  Kmth, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

(PR  Doc.  89-12194  Filed  5-19-«9;  8:45  am] 
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action:  Final  rule. 
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14  CFR  Part  39 

[Docket  No.  88-ASW-4S;  Amdt  39-6218] 

AirworthinMS  Directives;  McDonnell 
DouglM  Helicopter  Company  (MDHC) 
Model  369  Series  Helicoptera 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD) 
applicable  to  MDHC  Model  369  series 
helicopters  which  supersedes  AD  79-18- 
11.  The  new  AD  requires  initial  and 
repetitive  inspections  and  checks  of 
main  rotor  blade  root  fitting  assemblies 
and  main  rotor  hub  lead-lag  link 
assemblies  for  fatigue  cracks  and 
corrosion,  and  removal  of  cracked  or 
broken  parts  from  service  on  MDHC  369 
series  helicopters.  The  new  AD  is 
needed  to  prevent  failure  of  the  main 
rotor  blade  root  fittings  or  the  hub  lead- 
lag  links  which  could  result  in  loss  of  a 
main  rotor  blade  in  flight  with 
subsequent  loss  of  the  helicopter. 
DATES:  Effective  June  12, 1989. 

Compliance:  As  indicated  in  the  body 
oftiieAD. 

addresses:  The  applicable  service 
information  notices  may  be  obtained 
from  MDHC  Technical  I^jblications, 
Building  543/D214.  McDonnell  Douglas 
Helicopter  Company.  5000  E.  McDowell 
Road,  Mesa,  Arizona  85205-9797; 
telephone  (602)  891-6484,  or  may  be 
examined  in  the  Rules  Docket.  Office  of 
the  Assistant  Chief  Counsel,  FAA.  4400 
Blue  Mound  Road,  Room  158,  Building 
3B,  Fort  Worth,  Texas. 

FOR  RMTNER  information  CONTACT: 

Mr.  Sol  Davis,  Aerospace  Engineer, 
Airframe  Branch,  ANM-123L,  Northwest 
Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office,  3229  E.  Spring 
Street.  Long  Beach.  California  90806- 
2425;  telephone  (213)  988-5233. 

SUPPLEMENTARY  INFORMATION:  AD  79- 
18-11,  Amendment  39-3542  (44  FR  50030; 
August  27, 1979),  as  amended  by  AD  79- 
18-llRl.  Amendment  39-4188  (46  FR 
40868;  August  31. 1981),  currentiy 
requires  initial  and  repetitive 
inspections  of  certain  main  rotor  blade 
root  fitting  assemblies  and  main  rotor 
hub  lead-lag  link  assemblies  on  MDHC 
Model  369D  helicopters.  After  issuing 
AD  79-18-11,  as  amended  by  AD  79-18- 
llRl.  the  FAA  has  determined  that 
cracking  of  the  main  rotor  blade  fitting 
attach  lugs  and  the  lead-lag  links  has 
occurred  on  later  dash  number  and 
serial  number  parts  not  included  in  AD 
79-18-llRl.  Also,  anticorrosion 
treatments  of  the  main  rotor  hub  lead- 
lag  link  assemblies,  part  number  (P/N) 
369H1203,  have  been  proven  ineffective. 
These  parts  are  also  installed  on  other 
MDHC  Model  369  series  helicopters. 
Therefore,  the  FAA  is  superseding  AD 
79-18-11,  as  amended  by  AD  79-18- 
llRl.  with  a  new  AD  requiring 
inspection  and  checks  of  previously 
modified  parts  (assemblies  with  the 
suffix  letter  "M"  added  to  the  serial 


number  which  were  originally  affected 
by  AD  79-18-11  and  subsequently 
modified  by  MDHC  to  incorporate 
anticorrosion  provisions)  and  parts  with 
later  serial  numbers  and  dash  numbers; 
extension  of  the  applicability  to  other 
MDHC  Model  369  series  helicopters;  and 
removal  of  damaged  parts  from  service. 
The  applicable  main  rotor  blade 
assemblies  have  P/Ns  369A1100-BSC, 
-501.  -503,  -505.  -601,  369D2110O-BSC,  - 
503,  -505,  -507.  -509,  -511,  -513,  and 
369D21102-BSC.  The  applicable  main 
rotor  hub  lead-lag  link  assemblies  have 
P/Ns 369A1203-BSC. -3,  -11,  369H1203- 
BSC,  -11,  -21,  and  -31. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amend&ient  effective  in  less 
than  30  days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emei:gency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it  when  filed, 
may  be  obtained  by  contacting  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "Addresses." 
List  of  Subjects  m  14  CFR  Part  39 

Aircraft  Aviation  safety 
Adoption  of  the  Amendment 

PART  39-AIRWORTHINESS 
DIRECTIVES 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 


Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autfaority:  49  U.S.C.  1354(a).  1421.  and  1423 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-M9 
January  12, 1983):  and  14  CFR  11.89. 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

McDonnell  Douglas  Helicopter  Company- 
Applies  to  MDHC  Model  369  scries 
helicopters,  certificated  in  anv  catesor>. 
when  equipped  with  any  of  the  following 
parts:  (1)  Main  rotor  blade  assemblies 
having  P/Ns  369A1100-BSC.  -501.  -.503 
-505.  -601,  369D21100-BSC.  -503.  -505 
-507.  -509.  -511.  -513.  and  369D21102- 
BSC;  and  (2)  Main  rotor  hub  lead  lag  link 
assemblies  having  P/Ns  3d9Al203-BSC 
-3,-11.  369H1203-BSC.-11.-21  -31 
(Docket  No.  88-ASW-»5) 

Compliance  is  required  as  indicated.  unle<»s 
previously  accomplished. 

To  detect  cracks  in  the  main  rotor  blade 
attach  lugs  or  in  the  main  rotor  lead-lag 
attach  lugs,  which  could  result  in  the  failure 
of  a  main  rotor  blade  and  consequent  loss  of 
control  of  the  helicopter,  accomplish  fho 
following: 

(a)  Within  25  hours"  time  in  service  after 
the  effective  date  of  this  AD.  and  thereafter 
at  intervals  not  to  exceed  100  hours'  time  in 
service  from  the  last  inspection,  conduct  an 
inspection  of  the  exposed  portions  of  the 
attach  lugs  of  the  main  rotor  blade  root 
fittings,  P/N"8  369A1100-BSC.  -501.  -503. 
-505.  -601:  369D21100-BSC.  -503.  -505,  -507, 
-509.  -511,  -513;  369D21102-BSC.  and  of  the 
exposed  portions  of  the  attach  lugs  of  the 
main  rotor  hub  lead-lag  links.  P/Ns 
369A1203-BSC,  -3,  -11:  369H1203-BSC.  -11 
-21.  and  -31. 

Note:  McDonnell  Douglas  Helicopter 
Company  Service  Information  Notices  HN- 
211.1,  DN-51.3.  E.\-I2.1  and  FN-31.1  pertain 
to  this  inspection. 

(b)  Within  25  hours'  lime  in  service  after 
the  initial  inspection  required  by  paragraph 
(a)  and  a'  intervals  not  to  exceed  25  hours" 
time  in  sen.  ice  thereafter,  unless  it  coincides 
with  the  repetitive  inspections  required  by 
paragraph  (a),  visually  check  the  exposed 
portions  of  all  the  main  rotor  blade  upper  and 
lower  root  fitting  attach  lugs  and  mam  rotor 
hub  lead-lag  link  attach  lugs  for  broken  or 
cracked  lugs.  The  checks  required  by  this 
paragraph  may  be  performed  by  a  pilot  and 
must  be  recorded  in  accordance  with  J  4:?.9. 
The  record  must  be  maintained  as  required 
by  §§91.173, 121.380.  or  135.439. 

(c)  If.  as  a  result  of  the  inspection  or  che.  k 
required  by  paragraph  (a)  or  (b)  above, 
broken  or  cracked  lugs  are  found  in  .inv  ni-.n 
rotor  blade  root  fitting.  P/Ns  369.-\l  ll.l  and 
369A1114,  remove  the  blade  from  serv  ice  .in.l 
replace  with  a  serviceable  blade  prior  to 
further  flight. 

(d)  If.  as  a  result  of  the  inspection  or  c  hi-i  k 
required  by  paragraph  (a)  or  (b)  above, 
broken  or  cracked  lugs  are  found  in  .my  ni.i.i) 
rotor  lead-lag  link,  remove  the  main  roior  l)i.t> 
assembly.  P/N  369D2120O-BSC  on  h.lu:optir 
Models  369D.  E.  F.  FF:  P/N  369A1300-BSC  ..r 
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369H12()0-BSC  on  helicopter  Models  3fleA 
(OH-6A),  H.  HE.  HM.  and  HS.  from  senrice 
and  repUc*  with  a  aervicaaWe  part  prior  to 

further  flight.  j  _.  .^ 

(e)  In  accordance  with  If  21.197  and  21199. 
the  helicopter  may  be  no*«>  to  a  baae  where 
compliance  with  the  AD  may  be 
accomplished. 

(f)  An  alternate  method  of  compliance  with 
this  AD.  which  providea  and  equivalent  level 
of  safety,  may  be  used  when  approved  by  the 
Manager.  Im  Angriea  Aircraft  Certification 
Office.  FAA.  Nortbweat  MoBDtainR^tm. 
3228  B.  Sprii«  Street.  Loos  Beach.  Caldomia 

«M06-M2Sw 

Thi»  ■mendment  supersedes  AD  7»- 
18-11.  Amendment  39-3542  (44  FR  50030; 
August  27. 1979).  as  amended  by  AD  79- 
18-llRl.  Amendment  39-4188  (46  FR 
40868;  August  31, 1981). 

This  amendment  becomes  efiective 

|une  12. 1989. 

baaed  in  Fort  Worth.  Texas,  on  May  S. 
1969. 

lamoa  D.  Brickaoa. 

Actii^  Manaaer.  Rotonraft  Directorate. 

Airavft  CartifkaUm  Service 

|FR  Doc  88-12195  Filed  5-l»-«9;  8:45  am) 

■ituMa  COM  4sis-ta^ 
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(Docket  NO.  8i-AWH»7:  Amdt  M-«2171 
AlrwoftNneee  Dtrectt^i^Mlepoj^ 
SSl!l3WA(PtMA)«KlMSerlet 


AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 


tUMMARV:  This  amendment  adopts  a 
new  airworthines  directive  (AD)  which 
imposes  a  reduction  in  the  finite  service 
life  of  certain  tail  rotor  strap  pack 
assemblies  on  MDHC  Model  3««A  (OH- 
6A)  and  H  series  helicopters.  The  AD  is 
needed  to  prevent  failure  of  these  strap 
pack  assemblies  which  could  result  in 
loss  of  die  helicopter. 
OATti:  EffecUve  lune  8. 1989. 

Compliance:  As  indicated  in  the  trady 
of  the  AD. 


ItOfI  UmilHH  MPOMIATION  COMTACR 

Mr.  Sol  Davis.  Aerospace  Engineer. 
Airframe  Branch.  ANM-123U  Northwest 
Mountain  Region.  Los  Angeles  Aircraft 
Certification  Office.  3229  E.  Spring 
Street  Long  Beach.  California  9080ft- 
2425:  telephone  (213)  988-5233. 

nnniMnfrftirr  wpuwatioii!  The  FAA 
has  detemdned  that  tail  rotor  strap  pack 
assemblies.  Part  Number  (P/N) 
389A1708-BSC  used  with  fiberglass  tail 
rotor  blades.  P/N  389A1607-BSC. 


369A1710-BSC.  -9.  -11.  or  -13  have  a 
reduced  finite  service  life  compared  to 
the  same  strap  pack  assemblies  used 
with  the  aluminum  tail  rotor  blades,  P/N 
3eeA1613.  This  is  based  upon  the  FAA's 
receipt  from  the  manufacturer  of  revised 
fatigue  analysis  substantiating  data. 
Since  this  condition  is  likely  to  exist  or 
develop  on  other  helicopters  of  the  same 
type  design,  an  AD  is  being  issued 
which  requires  removal  of  the  affected 
strap  packs  from  service  upon  reaching 
3.250  hours'  time  in  service  on  MDHC 
Model  389A  (OH-6A)  and  H  series 
helicopters. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
re^xMisibilities  among  the  various  levels 
of  govemmeot  Therefore,  in  accordance 
with  Executive  Order  12812.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034:  February  28. 1979).  If  diis 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it  when  filed, 
may  be  obtained  from  the  Regional 
Rules  Docket. 


List  of  Sub|ecU  in  14  CFR  Part  39 

Aircraft,  aviation  safety. 
Adoption  of  the  Amendment 

PART  39-AIRWORTHINESS 
DIRECTIVES 


Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Section  39.13  of  Part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
39.13)  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a).  1421.  and  1423. 
49  U.S.C  lOefe)  IReviaed  Pub.  L  97-449. 
January  IZ 1983):  and  14  CFR  11-89. 

2.  Section  38.13  is  amended  by  adding 
the  following  new  AD: 

McDonnell  Douglas  Helicopter  Company: 
Applies  to  Model  38eA  (OH-6A)  and  H 
series  helicopters,  certified  in  any 
category,  which  are  equipped  with  strap 
pack  assemblies,  P/N  3e9A1706-BSC. 
and  have  fiberglass  tail  rotor  blades,  P/N 
368A1607-BSC  38BA1710-BSC,  -9,  -11  or 
-13.  installed.  (Docket  No.  88-ASW-07) 
Note:  Strap  |>ack  assem)>lies  installed  with 
aluminum  tail  rotor  blades,  P/N  368A1613, 
are  not  affected  by  the  finite  service  life 
reduction  unless  the  strap  pack  assemblies 
have  been  operated  with  fiberglass  tail  rotor 
blades  that  have  been  previously  installed;  in 
which  case,  the  reducttem  in  finite  life 
applies. 

Compliance  is  required  as  indicated, 
unless  already  accomplished.  To 
prevent  possible  fatigue  failure  of  the 
tail  rotor  strap  pack  assembly,  which 
could  result  in  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Within  15  days  after  the  effective 
date  of  this  AD,  conduct  an  inspection 
of  the  helicopter  log  book  to  determine  if 
a  listed  fibei^ass  blade  is.  or  previously 
has  been,  installed  on  the  affected  tail 
rotor  strap  pack  assemblies. 

(b)  For  tail  rotor  strap  pack 
assemblies.  P/N  389A1706-BSC.  which 
have  been  equipped  with  a  listed 
fiberglass  blade  and  for  strap  packs  for 
which  the  blade  type  cannot  be 
determined,  the  following  applies: 

(1)  For  strap  pack  assemblies  which 
have  3,200  or  more  hours'  time  in  service 
on  the  effective  date  of  this  AD.  replace 
the  strap  padc  with  a  serviceable  unit 
within  the  next  50 hours'  time  in  ser\ice. 

(2)  For  strap  peck  assemblies  which 
have  less  than  3,200  hours'  time  in 
service  on  the  effective  date  of  this  AD, 
replace  the  strap  pack  with  a 
serviceable  unit  before  the  accumulation 
of  3.250  houre'  time  in  service. 

(c)  In  ac^dance  with  f  §  21.197  and 
21.199.  the  helicopter  may  be  flown  to  a 
base  where  compliance  with  the  AD 
may  be  accomplished. 

This  amendment  becomes  effective  on  June 
6.1989. 

Issued  in  Fort  Worth,  Texas,  on  May  5. 
1989. 

lames  D.  Ericksoo. 

Acting  Manager,  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  88-12198  Filed  5-19-89;  8:45  am) 
SHXNm  cooc  4tie-1>4i 
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14  CFR  Part  71 

[Airspace  Docket  No.  88-ASW-39] 

Establishment  of  Transition  Area: 
George  West,  TX;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Correction  to  final  rule. 

SUMMARY:  This  action  corrects  a 
typographical  error  that  was  published 
in  the  Federal  Register  on  April  10, 1989, 
(54  FR  14211)  Document  88-ASW-39. 
concerning  the  latitude  and  longitude 
coordinates  of  the  Live  Oak  Airport.  The 
correct  coordinates  of  the  Live  Oak 
Airport  are  as  follows: 

Latitude— 28'21'48'  N. 
Longitude— 9e°06'S9'  W. 

EFFECnVE  date:  May  22, 1989. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Bruce  C.  Beard,  Airspace  and 
Procedures  Branch.  Air  Traffic  Division. 
Southwest  Region,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530,  telephone  (817)  624-5561. 

Issued  in  Fort  Worth,  TX,  on  May  5, 1989. 
Lany  L  Craig, 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

(FR  Doc.  89-12201  FileH  5-19-89;  8:45  am) 

BIUJMG  CODE  4910-1S.4I 


21937 


DEPARTMENT  OF  COMMERCE 
Bureau  Of  Export  Administration 
15  CFR  Parts  770, 771, 774  and  779 

[Docket  No.  90409-9109] 

Exports  to  Australia  and  COCOM 
Membership 

AGENCY:  Bureau  of  Export 
Administration.  Commerce. 
ACTION:  Final  rule. 

summary:  Australia  has  joined  the 
Coordinating  Committee,  or  COCOM.  a 
multilateral  organization  that  cooperates 
in  restricting  strategic  exports  to 
controlled  countries.  Other  members  of 
COCOM  include  Belgium,  Canada, 
Denmark,  France,  the  Federal  Republic 
of  Germany,  Greece,  Italy,  Japan, 
Luxembourg,  the  Netherlands,  Norway, 
Portugal,  Spain,  Turkey,  the  United 
Kingdom  and  the  United  States.  As  a 
result,  the  Department  of  Commerce  is 
amending  the  Export  Administration 
Regulations  (15  CFR  Parts  730-799)  to 
provide  Australia  the  same  favored 
treatment  as  other  COCOM 


participating  countries  including 
(General  Licenses  G-COM,  GCG,  and  G- 
CEU,  shorter  processing  time  frames  for 
validated  licenses  to  Australia,  and 
elimination  of  U.S.  reexport 
authorization  for  reexports  from 
Australia  to  the  People's  Republic  of 
China  (PRC)  of  commodities  described 
in  the  Advisory  Notes  for  the  PRC  or 
Country  Groups  QWY.  This  acUon  will 
lessen  the  administrative  burden  on  U.S. 
exporters  and  their  foreign  customers 
and  at  the  same  time  enhance  the 
effectiveness  of  COCOM. 
EFFECTIVE  DATE:  This  rule  is  effective 
May  22, 1969. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Schlechty,  Office  of  Technology 
and  Policy  Analysis,  Bureau  of  Export 
Administration,  Telephone:  (202)  377- 
4252. 

SUPPiXMENTARY  INFORMATION: 
Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  Control  Numbers 
0694-0005  and  0694-0010. 

3.  This  rule  does  not  contain  policies 
with  Federahsm  implications  siifficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law,  under  sections 
603(a)  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a))  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  Section  13(a)  of  the  Export 
Administration  Act  of  1979  (EAA),  as 
amended  (50  U.S.C.  app.  2412(a)), 
exempts  this  rule  from  all  requirements 
of  section  553  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  553), 
including  those  requiring  publication  of 
a  notice  of  proposed  rulemaking,  an 
opportunity  for  public  comment,  and  a 
delay  in  effective  date.  This  rule  is  also 
exempt  from  these  APA  requirements 
because  it  involves  a  foreign  and 
military  affairs  function  of  the  United 
States.  Section  13(b)  of  the  EAA  does 
not  require  that  this  rule  be  published  in 
proposed  form  because  this  rule  does 
not  impose  a  new  control.  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an  opportunity 


for  public  comment  be  given  for  this 
rule. 

Accordingly,  it  is  being  issued  in  final 
form.  However,  comments  from  the 
public  are  always  welcome.  Comments 
should  be  submitted  to  Patricia 
Muldonian,  Office  of  Technology  and 
Policy  Analysis,  Bureau  of  Export 
Administration.  Department  of 
Commerce,  P.O.  Box  273.  Washington. 
DC  20044. 

List  of  Subjects  in  15  CFR  Parts  779, 771, 
774,  and  779 

Administrative  practice  and 
procedures.  Computer  technology. 
Exports,  Reporting  and  recordkeeping 
requirements,  and  Science  and 
technology. 

Accordingly.  Parts  770,  771,  774,  and 
779  of  the  Export  Administration 
Regulations  (15  CFTt  Parts  730-799)  are 
amended  as  follows: 

1.  The  authority  citations  for  Parts  770, 
771.  774  and  779  continue  to  read  as 
follows: 

Authority:  Pub.  L  9ft-72.  Slat.  503  (50  U.S.C. 
app.  2401  et  seq.),  as  amended  by  Pub.  L  97- 
145  of  December  29, 1981.  by  Pub.  L  99-64  of 
July  12. 1985  and  by  Pub.  L  100-418  of  August 
23, 1988:  E.0. 12525  of  July  IZ  1985  (50  FR 
28757,  )uly  16, 1985);  Pub.  L  95-223  of 
December  28, 1977  (50  U.S.C  1701  et  seq.y. 
E.0. 12532  of  September  9. 1985  (50  FR  36861. 
September  10, 1985)  as  affected  by  notice  of 
September  4, 1986  (51  FR  31925,  September  a 
1986);  Pub.  L  99-440  of  October  2. 1986  (22 
U.S.C.  5001  el  seq.y.  and  E.0. 12571  of 
October  27. 1986  (51  FR  39505,  October  29, 
1986). 

PART  770-{  AMENDED] 
97702    [Amended] 

2.  Section  770.Z  in  the  definition  of 
COCOM  (Coordinating  Committee),  is 
amended  by  revising  the  second 
sentence  to  read  as  follows:  "It  consists 
of  17  member  nations:  Australia, 
Belgium,  Canada,  Denmark,  France,  the 
Federal  Republic  of  Germany.  Greece. 
Italy,  Japan.  Luxembourg,  the 
Netherlands,  Norway,  Portugal.  Spain. 
Turkey,  the  United  Kingdom  and  the 
United  States." 

§770.14    [Amended) 

3.  Section  770.14(a)(3)(i)  is  amended 
by  adding  the  word  "Australia." 
immediately  before  the  word  "Belgium.". 

PART  771-{AMENDED) 

4.  Section  771.8(b)  is  amended  by 
adding  the  word  "Austraha" 
immediately  before  the  word  "Austria". 
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5.  Section  774.3.  |iliipipl»  (•MlUU) » 
amended  by  kldiiif  «hew«d 
"Australia."  iinine«a4riy  before  the 
word  "Belgium.". 

PART77»-4MgliOiDl 


6.  Section  7m4(0(2)(*»)(CJ.  the  fiwil 
paragraph  of  the  note  ia  amended  by 
adding  the  word  "AuatraUa^  -,»^_  - 
Immediately  before  the  word  -Delgimn.  . 

|77M   lAiweodedl 

7.  Section  779J(b)(3K«] »«  "mended  by 
adding  the  word  "Australia"  ^ 
teu«*atrty  before  the  word  "BeWura  . 

Dated:  May  IS.  1980. 

lamM  M.  LeMHnyaa. 
DeemtyAuMantSeentary  for  Export 

AaminiBtntiem. 

[FR  Doc.  l»-mi«nled  S-tKMi  M6  am| 

BHXMO  OOOt  W1»«T-« 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


21 CFR  Part  179 

(D0ClMtND.MF411tl 


Ad|iivan(ai 


:  Food  and  Drug  Administration. 
AcrnONc  Flnai  rale. 


,„,«,«.r.  The  Food  and  Drug 
Administration  (FDA)  Is  amending  tJie 
food  additive  regulations  to  provide  for 
the  safe  use  of  hydrafen  peroxide, 
peroxyacetic  sold,  acetic  acid,  sulfuric 
acid,  and  2.6-pyridlnedicarboxyHc  acid 
as  componenU  of  a  sanitizing  soluUon 
for  use  on  food-processing  equipment 
and  utensils,  including  dairy-processing 
equipment.  This  action  responds  to  a 
petition  filed  by  Diversey  Wyandotte 
Corp. 

DATia:  Effective  May  22. 1989;  written 
objections  and  requests  for  a  hearmg  by 
|une  21. 198a 

Aooaaaa:  Written  objections  to  the 
Dockets  Management  Branch  IHFA- 
305),  Food  and  Drug  Administration,  Rm 
4-62.  5600  Fishers  Lane.  Rockville,  MD 

20857. 

K)a  FUHTMBI IMMWIATIOM  COMTACr 

Gillian  Robert-Baldo.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration.  200  C  St 
SW..  Washington.  DC  20204.  202-472- 
5890. 


^kTMKbia 

■ode*  pubHshad  In  the  Ptorfssy  legMer 

of  May  28. 1888  (53  FR  19M6).  FDA^ 
announced  that  a  food  additive  petition 
(FAP  8H4076)  had  been  filed  by 
Diversey  Wyandotte  Corp..  1532  Didtfle 
Ave..  Wyandotte.  Ml  48192.  proposing 
that  1 178.1010  Sanitizing  soAitfdns^ 
CFR  178.1010)  be  amended  to  provide 
f or  the  safe  Bse  of  hydrogenperoxide. 
peroxyacetic  add.  acetic  acid,  sutfnnc 
acid,  and  2.6-pyrkHnedicarboxyHc  acid 
as  components  of  a  santizing  sowtlon 
for  use  on  food-processing  equipment 
andolensUs. 

L  Safaty  of  Petitionad  Usa  of  tha 

Afkfitivaa 

S<iff>t4«twg  •ohitkNis  are  mlxtatea  of 
chemicaU.  Each  bated  oompoaent  in  a 

sanitizing  solution  must  have  a 
functional  effect  The  aubiect  saaittiiag 
solution  contains  hydrogen  perojdde. 
peroxyacetic  add  acetic  add.  snlfarlc 
add.  and  2*i»yfidiBedicarboxylk:  acid. 
The  functtoas  of  each  coBponenL  and 
the  basis  for  FDA's  deteradaatkio  on 
their  safety,  are  described  below. 

A.  Hydrogen  Peroxide 

Hy(ke«n  peroxide  is  reaclaaiK  used  to 
form  the  aatlBiicrobial  agent  in  the 
subject  sanitizing  solution.  It  is  vafdinm 
regolated  saaitiiing  solution  listed  in  21 
CTRl78.1010(bM30)  and  (cK25l.  On  the 
basis  of  the  data  SHbmitted  in  support  of 

this  regulated  use  and  the  data 
contained  in  the  food  additive  petjtton 
submitted  in  support  of  Usting  ^ 
sanitizing  solution.  FDA  finda  that  the 
use  of  hydroMO  peroxide  in  the  sub|ect 
sanitising  sohition  is  safe. 


B.  Acetic  Acid 

Acetic  add  functions  as  a  reactant 
used  to  form  the  antimicrobial  agent  and 
as  a  pH  control  agent  In  the  subied 
sanitizing  solution.  Acetic  add  is  used 
In  a  regulated  sanitizing  solution  listed 
In  21  CFR  17ai010(b)l30)  and  lcK25).  On 
the  basis  of  the  data  submitted  in 
support  of  this  regulated  use.  the  data 
contained  In  the  food  additive  peUtlon 
submitted  in  support  of  listing  this 
sanitizing  solution,  and  other  avaUable 
data.  FDA  finds  that  the  use  of  acetic 
acid  in  the  subject  saniUzing  solution  is 
safe. 


C.  Peroxyacetic  Acid 

Peroxyacetic  acid  functions  as  the 
antimicrobial  agent  that  is  formed  froni 
hydi^n  peroxide  and  acetic  acid  in  the 
subject  sanitizing  solution.  It  is  used  in  a 
regulated  sanitizing  solution  listed  in  21 
CFR  178.10l0(b)(30)  and  lcH25).  On  the 


basis  of  the  data  submitted  in  support  of 
this  regulated  use.  and  the  data 
contained  in  the  food  additive  petttioo 
submitted  In  support  of  this  sanitizing 
solution.  FDA  finds  tint  the  use  of 
peroxyacetic  add  In  the  subjed 
sanitizing  solution  is  safe. 

D.  Sulfuric  Acid 

Sulfuric  acid  functioos  as  a  reaction 
catalyst  in  the  subjed  sanitizing 
solution.  On  the  basis  of  the  data 
contained  in  the  food  additive  petition 
submitted  hi  support  of  listing  this 
sanitizii^  solution,  and  other  available 
data.  FDA  finda  that  the  use  of  sulfuric 
add  in  the  subiect  sanitizing  solution  is 
safe. 
E.  2.6-Pyridinedicarboxylic  Acid 

2.ft-Pyridlnedicarboxylic  add 
functions  as  a  stabilizer  in  the  subject 
sanitizing  solution  by  chelating  metallic 
impurities.  2.6-Pyridinedicarboxylic  acid 
is  not  currently  regulated.  On  the  basis 
of  the  data  contained  In  the  food 
additive  petition  submitted  in  support  of 
listing  this  sanitizing  solution.  FDA  finds 
that  the  use  of  2.6-Pyridniedicarboxylic 
acid  in  the  subjed  sanitizing  solution  is 
safe. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe  and  effective, 
and  that  the  regulation  in  21  CFR 
178.1010  should  be  amended  by  adding 
paragraphs  (b)(38)  and  (c)(33)  as  set 
forth  below.  The  agency  also  concludes 
that  the  data  in  the  petition  supports  the 
use  of  this  sanitizing  solution  on  dairy- 
processing  equipment  as  well  as  on 
other  food-processing  equipment  and 
utensils. 

In  accordance  with  §  171.1(h)  (21  CFR 
1271.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  will  delete  from  the 
documents  any  materials  that  are  not     ; 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 
11.  Environmental  Impad 


The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  un 
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environmental  uapuci  statement  is  not 
required.  The  agency's  finding  of  no 
significant  ia^mct  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  aasessment.  may  be  seen 
in  ttie  Dockets  Management  Branch 
(address  above)  between  9  a.n.  and  4 
p.m.,  Monday  throiq^  Friday. 

III.  Filing  of  Objectiens 

Any  person  who  will  be  adversely 
affected  by  lUs  regnlation  may  at  any 
time  on  or  before  )une  21. 1989  file  with 
the  Dockets  Managensent  Branch 
(address  above)  written  ob|ections 
thereto.  Eadi  obiectkn  shall  be 
separately  numbered,  and  each 
numbered  abjection  shall  spedfy  with 
particalarity  the  provisioDS  of  the 
regulation  to  which  objedioD  is  made 
and  the  grounds  for  the  obfedioa  Each 
numbered  ol^edion  on  which  a  bearing 
is  reqoested  shall  specifically  so  state. 
Failure  to  re<|uest  a  hearing  fw  any 
particular  objectioa  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  mmibered  obiection  for 
whidi  a  hearing  is  requested  shall 
indnde  a  detailed  descripliim  and 
analysis  of  ttie  qiedfic  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  ^e  event  that 
a  bearing  is  held.  Failure  to  include  such 
a  deecrfption  md  analysis  for  any 
partictilar  objection  shall  constitute  a 
waiver  of  tfie  rig^t  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  beading  of  this 
document.  Any  objedions  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Sabjects  in  21  CFR  Pwt  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  Part  178  is  amended 
as  follows: 

PART  178— VHMRECT  FOOD 
ADDITIVES:  ADJUVANTS. 
PRODUCTION  AIDS.  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Authority:  Sees.  2m{s].  409.  72  Stat.  1784- 
1788  as  amended  (21  U.S.C  321(s).  348):  21 
CFR  5.10  and  5.61. 

2.  Section  178.1010  is  amended  by 
adding  new  paragraphs  (b)(38)  and 
(c)(33)  to  read  as  follows: 


9 178k1«10 


(b) 


(38)  An  aqueous  solution  containing 
hydrogen  peroxide  (CAS  Reg.  No.  7722- 
84-1);  peroxyacetic  acid  (CAS  Reg.  No. 
79-21-0);  acetic  acid  (CAS  Reg.  No.  64- 
19-7);  sulfuric  acid  (CAS  Reg.  No.  7664- 
93-9);  and  2,6-pyridinedicarboxvIic  acid 
(CAS  Reg.  No.  498-43-2).  in  addition  to 
use  on  food-processing  equipment  and 
utensils,  this  solution  may  be  used  on 
dairy-processing  equipment. 

(c)  *  •  * 

(33)  Solutions  identified  in  paragraph 
(b)(3&)  of  this  section  shall  provide  when 
ready  for  use  not  less  than  300  parts  per 
million  and  not  more  than  465  parts  per 
million  of  hydrogen  peroxide;  not  less 
than  200  parts  per  million  and  not  more 
than  315  parts  per  million  of 
peroxyacetic  add;  not  less  than  200 
parts  per  miUion  and  not  more  than  340 
parts  per  miUion  of  acetic  acid;  not  less 
than  10  parts  per  million  and  not  more 
than  20  parts  per  million  of  sulfuric  acid: 
and  not  less  than  0.75  parts  per  million 
and  not  more  than  1.2  parts  per  miUion 

of  2,6-pyridinedicarboxyIic  acid. 

*        •        *        •        * 

Dated:  May  IS.  1909. 

Richard  J.  Rook, 

Acting  Director.  Center  for  Food  Safely  and 
Applied  Nutation. 

|FR  Doc  89-12155  Filed  5-19-89:  &45  ami 

BIUJNG  COOC  4W0-«t-«l 


21  era  Part  S58 

New  Animal  Oruga  for  Una  in  Animal 
Feeda;  Uncomydn  and  SaMnomycin 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 


SU—AWY.  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  A.H. 
Robins  Co..  providing  for  use  of 
currently  approved  lincomydn  and 
salinomydn  Type  A  medicated  artides 
to  make  Type  C  medicated  feed  for 
broiler  chickens.  The  feed  is  indicated 
for  use  for  the  prevention  of  coccidiosis 
and  for  improved  feed  efficiency. 
EFFECTIVE  DATE:  May  22,  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lomtie  W.  Luther.  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-443-4317. 
SUPPLBIENTARY  MFORSIATION:  A.H. 
Robins  Co..  1405  Cummings  Drive.  P.O. 
Box  26609,  Richmond.  VA  23261.  filed 
NADA  137-537  providing  for  combining 


separately  approved  lincomycia  and 
salinomycin  Type  A  medicated  artides 
to  make  Type  C  medicated  feed  for 
broiler  chickens.  The  Type  C  medicated 
feed  contains:  salinomycin  sodium,  40  to 
60  grams  per  ton;  and  lincomjxin.  2  to  4 
grams  per  ton.  The  feed  is  indicated  for 
the  prevention  of  coccidiosis  caused  by 
Eimeria  tenella.  E.  necotrix,  E. 
acer\'u!ina.  E.  maxima.  E.  brunetti.  and 
E.  mivati.  and  for  improved  feed 
efficiency.  The  NADA  is  approved  and 
the  regulabons  are  amended  in  21  CFR 
558.325  by  adding  new  paragraph 
(c)(3)(xv)  and  in  21  CFTl  558.550  b>' 
adding  new  paragraph  (b)(3)(xiii).  The 
basis  for  approval  is  discussed  in  the 
freedom  of  information  summary. 

Salinomycin  and  lincomycin  are  new- 
animal  drugs  used  in  Type  A  medicated 
articles  to  make  Type  C  medicated 
feeds.  Salinomycin  is  a  Category  I  drug 
and  lincomycin  is  a  Category  II  drug. 
Therefore,  in  accordance  with  21  CFR 
558.4(e).  an  approved  FDA  1900  is 
required  for  making  a  Type  C  medicated 
feed  containing  the  combination  of 
salinomycin  and  lincomydn  as  provided 
for  in  the  approved  NADA  and  21  CFR 
558.550,  as  amended. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  S14.11(e)(2)lii)  (21 
CFR  514.11(e)(2)(ii)J.a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Room  4-62. 5600  Fishers 
Lane.  Rockville.  MD  20857.  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(ii)  that  this  acHon  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Thetcfure. 
neither  an  environmental  as.stssmint 
nor  an  environmental  impact  sl.itcmer.l 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissiom- 
of  Food  and  Drugs  and  rcdelrgiited  to 
the  Center  for  Veterinary  Medicine.  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CITt 
Part  558  continues  to  read  as  follows; 

Authority:  Sec.  i\Z.  82  Sl.tl.  .1J.V35I  {Z\ 
U.S.C.  .ViOli):  21  CI-R  5.10  and  5.8J. 
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2.  Section  558.325  is  amended  by 
adding  new  paragraph  (c)(3)(xv)  to  read 
as  follows: 

{9M.32S    Uneomydn. 

(3)  •  *  • 

(xv)  Sallnomycin  in  accordance  with 

t  558.550. 

•        •        •        •        • 

3.  Section  558.550  is  amended  by 
adding  new  paragraph  (bKl)(xiii)  to  read 
as  follows: 

S55t.5M    Sallnemycia 

(b)*  •  * 

(1)  *  *  * 

(xiii)(o)  Amount  per  ton.  Salinomycin 
40  to  60  grams  and  lincomycin  2  to  4 
grams. 

[b]  Indications  for  use.  For  the 
prevention  of  coccidiosis  caused  by 
Eimeria  tenella.  E.  necatrix.  E. 
acervulina,  £.  maxima,  E.  brunetti.  and 
E.  mivati  and  for  improved  feed 
efficiency. 

[c]  Limitations.  Feed  continuously  as 
sole  ration.  Not  approved  for  use  with 
pellet  binders.  Do  not  feed  to  layers.  Do 
not  allow  horses,  adult  turkeys,  guinea 
pigs,  rabbits,  hamsters,  or  ruminants 
access  to  this  feed.  Ingestion  by  these 
species  may  result  in  severe 
gastrointestinal  effecU  or  may  be  fatal. 
Lincomycin  hydrochloride  monohydrate 
as  provided  by  No.  000009  in  S  510.600(c) 
of  this  chapter. 

«        •        •        •        • 

Dated:  May  IS.  1980. 
Gerald  B.  Guest. 

Director.  Center  for  Veterinary  Medicine. 
(FR  Doc.  88-12154  Filed  5-19-89;  8:45  am) 

BILLIMO  COOe  41«>-01-«l 


DEPARTMEHT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  100  and  165 

[COO  ••-041] 

Safety  and  Security  Zones 

AQCNCY:  Coast  Guard,  DOT. 
action:  Notice  of  temporary  rules 
issued. 

summary:  This  document  gives  notice  of 
temporary  safety  zones,  security  zones, 
and  local  regulations.  Periodically  the 
Coast  Guard  must  issue  safety  zones, 
security  zones,  and  special  local 
regulations  for  limited  periods  of  time  In 
limited  areas.  Safety  zones  are 
established  around  areas  where  there 
has  been  a  marine  casualty  or  when  a 
vessel  carrying  a  particularly  hazardous 
cargo  is  transiting  a  restricted  or 
congested  area.  Special  local  regulations 
are  issued  to  assure  the  safety  of 
participants  and  spectators  of  regattas 
and  other  marine  events. 
dates:  The  following  list  includes  safety 
zones,  security  zones,  and  special  local 
regulations  that  were  established 
between  January  1, 1989  and  March  31. 
1989  and  have  since  been  terminated. 
Also  included  are  several  zones 
established  earlier  but  inadvertenUy 
omitted  from  the  past  published  list. 

AODHEtt:  The  complete  text  of  any 
temporary  regulation  may  be  examined 
at,  and  is  available  on  request  from. 
Executive  Secretary.  Marine  Safety 
Council  (G-LRA-2),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW.. 
Washington.  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Bruce  Novak,  Executive  Secretary. 
Marine  Safety  Council  at  (202)  267-1477. 


SUPPLEMENTARY  INFORMATION:  The  local 

Captain  of  the  Port  must  be  immediately 
responsive  to  the  safety  needs  of  the 
waters  within  his  jurisdiction;  therefore, 
he  has  been  delegated  the  authority  to 
issue  these  regulations.  Since  events  and 
emergencies  usually  take  place  without 
advance  notice  or  warning,  timely 
publication  of  notice  in  the  Federal 
Register  is  often  precluded.  However, 
the  affected  public  is  informed  through 
Local  Notices  to  Mariners,  press 
releases,  and  other  means.  Moreover, 
actual  notification  is  frequently 
provided  by  Coast  Guard  patrol  vessels 
enforcing  the  restrictions  imposed  in  the 
zone  to  keep  the  public  informed  of  the 
regulatory  activity.  Because  mariners 
are  notified  by  Coast  Guard  officials  on 
scene  prior  to  enforcement  action, 
Federal  Register  notice  is  not  required  to 
place  the  special  local  regulation, 
security  zone,  or  safety  zone  in  effect. 
However,  the  Coast  Guard,  by  law,  must 
publish  in  the  Federal  Register  notice  of 
substantive  rules  adopted.  To  discharge 
this  legal  obligation  without  imposing 
undue  expense  on  the  public,  the  Coast 
Guard  publishes  a  periodic  list  of  these 
temporary  local  regulations,  security 
zones,  and  safety  zones.  Permanent 
safety  zones  are  not  included  in  this  list. 
Permanent  zones  are  pubhshed  in  their 
entirety  in  the  Fedwal  Register  just  as 
any  other  rulemaking.  Temporary  zones 
are  also  published  in  their  entirety  if 
sufficient  time  is  available  to  do  so 
before  they  are  placed  in  effect  or 
terminated. 

Non-major  safety  zones,  special  local 
regulations,  and  security  zones  have 
been  exempted  from  review  under  E.O. 
12291  because  of  their  emergency  nature 
and  temporary  effectiveness. 

The  following  regulations  were  placed 
in  effect  temporarily  during  the  period 
January  1, 1989  through  March  31, 1989 
unless  otherwise  indicated. 


Docket  Numbflf 


1 -S9-001 

1-S9-002 

1-89-003 

COTP  Philadelphia,  PA;  Reg  89-001 . 
COTP  Philadelphia,  PA,  Reg  89-02.... 

COTP  Portland,  ME;  Reg.  89-01 

7-88-47 

COTP  Tampa,  FL;  Reg.  89-007 


COTP  Tampa.  FL;  Reg  89-008., 
COTP  Mobile.  AU  Reg  89-01 ,... 


Location 


COTP  Mobile,  AL;  Reg.  89-02. 


COTP  Houston,  TX,  Reg  89-08 

COTP  C.  Chnsn,  TX;  Reg.  89-10 

COTP  Port  Arthuf .  TX;  Reg.  89-01 .. 
COTP  San  Dtego,  CA;  Reg.  89-01 .. 
COTP  San  Diego,  CA;  Reg.  89-02.. 
COTP  San  Dtego.  CA;  Reg.  89-03 


Eastchester  Creek,  Hutche«on  Rivef,  Mt.  Vemon.  NY 

New  York  Hartor.  New  York.  NY 

New  York  Hartor,  New  Yort*.  NY 

Delaware  River  and  Chnstina  River 

Chhstina  River 

Walkers  Point,  Kennetwnkport  ME 

St.  Mary's  River  Entrance  and  Cuml)erland  Sound,  GA 

Seddon  Channel  and  Hillsborough  River  to  the  University  of 

Tampa,  Tampa,  FL 

Cakjosahachee  River,  Cape  Coral,  FL 

Waters  o1  Pensacola  Bay  encompassing  50  mile  radius  from 

center  of  Channel  under  Pensacola  Bay  Bridge.  Pensacola, 

FL. 
Waters  of  Mobile  River  extending  200  feet  from  dockside  at 

Alabama  State  Docks,  Mobile,  AL. 

Houston  Ship  Channel,  from  Buoy  73  to  Buoy  78 

Gulf  Intracoastal  Waterway  and  Corpus  Christi  Ship  Channel 

Gulf  Intracoastal  Waterway  between  Mile  245  and  Mile  246 

San  Diego  Bay,  CA,  Pacific  Ocean 

San  Diego  Bay,  CA,  Pacific  Ocean _ 

Coronado  Roads.  San  Diego,  CA,  Pacific  Ocean 


Type 


Safety  Zone 

Security  Zone.. 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Security  Zone., 

Safety  Zone 

Safety  Zone 


Date 


Safety  Zone.. 
Safety  Zone.. 


Security  Zone.. 


Safety  Zone.. 
Safety  Zone.. 
Safety  Zone.. 
Safely  Zone.. 
Safety  Zone.. 


4  Jan.  89 
13  Jan.  89 

13  Jan.  89 
26  Jan.  89 
8  Feb.  89 

10  Feb  89 
1  Jan.  89 
25  Mar  89 

11  Mar.  69 

14  Jan.  89 


18  Jan.  89 

7  Sept  89 
15  Oct.  89 
15  Jan  89 
5  Jan.  89 
1 1  Jan.  89 


Oochet  Number 


COTP  LA/Lft  CA;  Rag.  8*^)3 

COTP  Honolulu.  HI;  Rie»  a»-01 


Location 


Ports  d  LA/LB.  CA- 
Uamala  Bay.  Oahu.  Hi . 


Type 


Date 


Safety  Zone 28  Feb  89 

SatetyZone  6  Mar  89 


Safety  Zone I  18  Jan.  89 


Date:  May  16. 1989. 
Bruce  P.  Novak, 

Executive  Secretary.  Marine  Safety  Council. 
[FR  Doc  8»-12135  Filed  5-19-^;  8:45  am] 

BILUNa  CODE  4ai*-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[SW-Fm.-3579-«I 

HazardoiN  Waal*  MaMOMMm 
Syatam;  MMMfiealion  and  UaUng  of 
HazwdDua  Waala;  Rnal  Exduaiena 

agency:  Environmental  Protection 

Agency. 

action;  Final  rule. 

aUMMARY:  TYie  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
granting  final  exclusions  from  the  Kstsof 
hazardous  wastes  contained  in  40  CFR 
261.31  and  201.32  for  specified  wastes  to 
be  generated  by  Bethlehem  Steel 
Corporation.  Steelton,  Pennsylvania, 
and  Johnstown.  Pennsylvania.  These 
actions  respond  to  delisting  petitions 
submitted  under  40  CFR  2S0.20.  whidi 
allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  200  ftrough  268, 124. 
270.  and  271  of  Title  40  of  the  Code  of 
Federal  Regnlations.  and  under  40  CFR 
260.22.  which  specifically  provides 
generators  die  opportunity  to  petition 
the  Adminfstrator  to  exchide  a  waste  on 
a  "generator-specific"  basis  from  the 
hazardous  waste  lists. 

EFFECTIVE  DATE:  May  22, 198d. 

ftPPWfttf^  The  public  docket  for  this 
final  rule  is  located  at  the  U.S. 
Environmental  Protectioa  Agency,  401  M 
Street,  SW..  Room  M-2427.  Washington. 
DC  20460.  and  is  available  for  viewing 
from  8:00  to  4:00  pjn..  Monday  through 
Friday,  excluding  Federal  holidays.  Call 
(20^  47&-e327  for  appointments.  The 
reference  nundier  for  this  docket  is 'T- 
89-BSEF-FFFFF."  The  public  may  copy 
material  from  any  regulatory  docket  at  a 
cost  of  $0.15  per  page. 
FOII FMRHM  MFOMMTtON  COSiTACr. 

For  general  infotmatioii.  contact  the 
RCRA  HotkBC  toU  free  at  (800)  42^ 
9348,  or  at  (202)  38^-3000.  For  technical 
informatioA  conoenung  Aus  notice. 
contact  Linda  Ceaaar.  Office  of  Solid 
Waste  (OS-343}k  U.&  Envitoomental 


Protection  Agency,  401  M  Street,  SW.. 
Washingtcm,  DC  20460,  (202)  475-9828. 
SUPPLEMENTARY  INFONMATION: 

I.  Backgiround 

A.  Authority 

Under  40  CFR  260.20  and  260.22. 
facilities  may  petition  the  Agency  to 
remove  their  wastes  from  hazardous 
waste  control  by  excluding  them  from 
the  lists  of  hazardous  wastes  contained 
at  40  CFR  261.31  and  261.32.  Petitioners 
must  provide  sufEcient  information  to 
EPA  to  allow  the  Agency  to  determine 
that:  (1)  The  waste  to  be  excluded  is  not 
hazardous  based  upon  the  criteria  for 
which  it  was  listed,  and  (2)  that  no  other 
hazardous  ccmstituents  are  present  in 
the  waste  at  levels  of  regulatory 
concern. 

B.  History  of  this  Rulemaking 

Bethlehem  Steel  Corporation 
(Bethlehem),  located  in  Steelton, 
Pennsylvania,  and  Johnstown. 
Pennsyivania,  petitioned  the  Agency  to 
exclude  from  hazardous  waste  control  a 
speciHc  waste  it  intends  to  generate. 
After  evaluating  the  two  petitions,  on 
June  23, 1988,  EPA  proposed  to  exclude 
Betftlehem's  wastes  from  the  lists  of 
hazardous  waste  under  40  CFR  261.31 
and  261.32,  conditional  upon  Bethlehem 
meeting  certain  sampling,  analysis,  and 
reporting  requirements.  See  53  FR  23661. 

Bethlehem  petitioned  the  Agency  for 
an  *^lpfront"  exclusimi.  A  petitioner 
requests  an  upfront  exclusion  for  wastes 
that  have  not  yet  been  generated  or  that 
wiB  be  subiect  to  further  treatment. 
When  treatment  is  planned  an  upfront 
ddising  petition  requests  that  an 
exclusion  be  granted  based  on  untreated 
waste  characteristics,  pilot-scale 
treatment  data  if  available,  and  process 
de8crq>tions.  As  a  condition  of  an 
upfront  exclusion,  the  Agency  may 
impose  batch  testing  requtrements. 
which  often  include  analytical  testing  of 
representative  samples  chained  from 
the  full-scale  system.  These  data  can  be 
used  to  verify  that  the  treatment  system, 
onoe  OD-hne.  is  operating  as  described 
in  the  petition.  The  Agency  may  also 
specify  verification  testing  limitatioos 
(/.e..  the  maximum  allowable  levels  of 
hazardous  constituents  of  concern  in  the 
waste)  in  the  oonditioas  of  the  granted 
exclusion.  When  the  actual  levels  of  the 
ooostitatents  of  concern  arc  below  these 
levela,  the  waste  will  not  be  considered 
hazardoita.  If  the  actual  levels  of  the 


constituents  are  above  these  levels,  the 
waste  is  still  considered  to  be  hazardous 
and  must  be  retreated  or  disposed  in 
accordance  with  RCRA  Subtitle  C 
requirements. 

This  rulemaking  addresses  public 
comments  received  on  the  proposal  and 
finalizes  the  proposed  exclusions. 

II.  Disposition  of  PetitioBS 

Bethlehem  Steel  Corporation. 
Steelton.  Pennsylvania,  and  Bethlehem 
Steel  Corporation.  Johnstown. 
Pennsylvania 

1.  Proposed  Exclusions 

Bethlehem  petitioned  the  Agency  for 
an  upfront  exclusion  of  its  chemically 
stabilized  electric  arc  furnace  dust 
(CSEAFD).  presently  listed  as  EPA 
Hazardous  Waste  No.  K061.  Bethlehem's 
petitions  were  based  on  the  claim  that 
the  constituents  of  concern,  although 
present  in  the  waste,  were  in  an 
essentially  immobile  form  [i.e..  cement- 
like). Furthermore,  to  support  its  claim 
that  both  the  non-listed  and  listed 
constituents  of  concern  would  not  be 
present  in  the  CSEAFD  above  health- 
based  levels  of  concern.  Bethlehem 
submitted  results  from  total  constituent. 
EP  toxicity,  and  multiple  extraction 
procedure  (MEP)  analyses  (used  to 
assess  stabilized  wastes]  for  all  the  EP 
toxic  metals,  nickel  and  cyanide.  These 
analyses  were  performed  on 
representative  samples  of  both  the 
imcured  [i.e.,  paste)  CSEAFD.  and  the 
fully-cured  [i.e.,  hardened)  CSEAFD 
generated  using  a  laboratory-suile 
treatment  system. 

The  Agency  evaluated  the  information 
and  analytical  data  provided  by 
Bethlehem  for  its  imtreated  electric  arc 
furnace  dust  and  uncured  CSEAFD  and 
fully-cured  CSEAFD  generated  from  a 
laboratory-scale  waste  treatment 
process  and  determined  that  the 
hazardous  constituents  found  in  the 
waste  would  not  ptose  a  threat  to  human 
health  and  the  environment 
Specifically,  the  Agency  used  its  vertical 
and  horizontal  spread  (VHS)  model  to 
predict  the  potential  mobility  of  the 
hazardous  constituents  in  the  petitioned 
waste.  Based  on  this  evaluation,  the 
Agency  determined  that  the  constituents 
in  Bethlehem's  waste  would  not  leach 
and  migrate  at  concentrations  above  the 
health-based  levels  used  in  delisting 
decision-making.  Since  Bethlehem's 
petitions  were  based  on  laboratory- 
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scale  waste  treatment  systems,  the 
Agency  further  used  the  VHS  model  to 
establish  concentration  levels  (i.e., 
dehsting  levels)  for  the  hazardous 
constituents  in  the  waste  to  be 
generated  from  the  full-scale  waste 
treatment  process.  The  proposed 
exclusions  set  maximum  constituent 
concentration  levels  permissible  in  the 
CSEAFD  generated  from  the  full-scale 
waste  treatment  process  and 
established  testing  conditions  to  verify 
that  the  levels  of  hazardous  constituents 
in  the  petitioned  waste  do  not  exceed 
permissible  levels.  The  verification 
testing  conditions  attached  to  the 
exclusions  are  designed  to  ensure  that 
these  constituents  will  not  be  present  in 
both  the  uncured  and  fully-cured 
CSEAFD  at  concentrations  above  the 
health-based  levels  used  in  delisting 
decision-making.  See  53  FR  23661,  June 
23. 1988,  for  a  detailed  explanation  of 
EPA's  proposal  to  grant  Bethlehem's 
petitions. 
2.  Agency  Response  to  Public  Comments 

The  Agency  received  public 
comments  on  the  proposed  rule  from 
five  commenters.  Two  of  the  Five 
commenters  supported  the  Agenqf's 
proposed  decision  to  exclude  both  the 
uncured  CSEAFD  and  the  fully-cured 
CSEAFD,  while  the  other  three 
commenters  opposed  the  Agency's 
decision.  The  technical  corrections  and 
suggested  modifications  to  the  proposed 
rule  made  by  one  of  the  two  supporting 
commenters  and  the  objections  raised 
by  the  three  opposing  commenters  are 
discussed  below. 

Corrections  and  ClarificaUons  to  the 
Rulemaking  Record 

One  commenter  wished  to  clarify  the 
rulemaking  record.  The  commenter 
noted  that  the  Agency,  using  information 
contained  in  Bethlehem's  petitions, 
stated  in  the  preamble  for  the  proposed 
rule  that  Bethlehem's  Steelton  facility 
produces  reinforcing  bars,  billets,  and 
associated  rail  products,  and  that 
Bethlehem's  Johnstown  facility  produces 
reinforcing  bars,  rods  and  wire  (see  53 
FR  23663.  June  23, 1988  and  53  FR  23666, 
June  23, 1988.  respectively).  The 
commenter  stated  that  the  principal 
products  produced  at  the  Steelton 
facility  actually  are:  (1)  Rails  and 
associated  rail  products,  (2)  blooms  for 
rolling  into  structural  shapes  at  the 
facility,  and  (3)  other  semi-finished 
blooms  and  billets.  Additionally,  the 
commenter  stated  that  the  Steelton 
facility  has  not  manufactured 
reinforcing  bars  since  February  1986. 
and  the  facility  has  not  produced  steel 
for  such  bars,  which  have  relatively  low 
grade  metallurgical  specifications,  since 


late  1985.  The  commenter  also  stated 
that  the  Johnstown  facility  has  never 
produced  reinforcing  bars  and  that  the 
principal  products  produced  at  the 
facility  actually  are  carbon  and  alloy 
bars,  rods,  wire,  and  semi-finished 
billets. 

The  commenter  also  wished  to  correct 
several  typographical  errors  made  in 
Table  1,  Table  3.  and  Table  4  of  the  June 
23. 1988  proposal  (see  53  FR  23664- 
23665).  The  commenter  correctly  pointed 
out  that  the  maximum  total  constituent 
concentrations  for  selenium  and  nickel 
were  transposed  In  Table  1.  Data 
contained  in  Bethlehem's  petition 
indicated  maximum  total  constituent 
concentrations  for  selenium  and  nickel 
as  non-delectable  when  using  a 
detection  limit  of  10  mg/kg  and  200  mg/ 
kg.  respectively.  Data  presented  for 
selenium  and  nickel  in  Table  3  also  were 
inadvertently  transposed.  Data 
contained  in  Bethlehem's  petition 
indicated  maximum  multiple  extraction 
procedure  (MEP)  concentrations  for 
selenium  and  nickel  as  non-detectable 
when  using  a  detection  limit  of  0.01 
mg/1  and  0.02  mg/1,  respecUvely.  As  the 
commenter  pointed  out.  the 
transposition  of  the  selenium  data 
resulted  in  the  Agency's  incorrect 
evaluation  of  selenium  using  the  VHS 
model  (see  Table  4. 53  FR  23665). 
Because  the  maximum  MPE 
concentration  for  selenium  was 
mistakenly  presented  as  0.02  mg/l.  the 
Agency  evaluated  this  value  using  the 
VHS  model.  However,  as  stated  in  the 
preamble,  the  Agency  believes  that  it  is 
inappropriate  to  evaluate  non- 
detectable  concentrations  of 
constituents  of  concern  [i.e.,  selenlimi) 
in  its  modeling  efforts  if  the  non- 
detectable  value  was  obtained  using  the 
appropriate  analytical  method  (see  53 
FR  23665).  Therefore,  the  Agency  should 
not  have  included  selenium  on  Table  4. 
53  FR  23665. 

The  conunenter  also  stated  that  the 
Agency  significantly  understated  the 
number  of  uncured  and  fully-cured 
CSEAFD  samples  that  were  tested  for 
the  EP  toxicity  leachate  concentrations 
of  cadmium,  chromium,  and  lead.  The 
commenter  correctly  pointed  out  that 
the  Steelton  petition  contained  data 
from  the  EP  toxicity  leachate  test  on 
cadmium,  chromium,  and  lead  from  37 
samples  of  the  uncured  CSEAFD  and  27 
samples  of  the  hilly-cured  CSEAFD.  The 
commenter  also  correctly  pointed  out 
that  the  Johnstown  petition  contained 
data  from  the  EP  toxicity  leachate  test 
on  cadmium,  chromium,  and  lead  from 
21  samples  of  the  uncured  CSEAFD  and 
38  samples  of  the  fully-cured  CSEAFD. 
The  Agency  did  evaluate  these  data; 


however,  the  Agency  inaccurately 
summarized  all  the  data  contained  in 
the  petitions  and  the  numerous 
additional  analytical  reports  submitted 
by  Bethlehem. 

Petition-Specific  Comments 

Two  commenters  opposed  the 
Agency's  handling  of  information  on 
Bethlehem's  stabilization  process  as 
proprietary.  Both  commenters  believed 
that  without  specific  details  concerning 
Bethlehem's  stabilization  process  and 
the  physical/chemical  composition  of 
the  stabilized  waste,  their  ability  to 
provide  "meaningful"  public  comment 
was  seriously  restricted. 

The  Agency  disagrees  with  the 
commenters.  As  specified  in  40  CFR 
260.2(b).  Bethlehem  is  entitled  to  assert 
a  claim  of  business  confidentiality 
covering  part  or  all  of  the  information 
submitted  to  EPA  in  fulfilhnent  of  the 
information  requirements  of  55  260.20 
and  260.22.  Furthermore.  Bethlehem 
followed  the  procedures  set  forth  in  40 
CFR  2.203(b)  pertaining  to  confidential 
business  information.  Bethlehem 
provided  the  Agency  with  confidential 
information  detailing  the  stabilization 
process.  Substantial  resources  have 
been  invested  to  develop  the 
stabilization  process,  and  Bethlehem  is 
entitled  to  protect  this  information  in 
order  to  license  its  process  and  to 
maintain  commereial  viability. 
Furthermore.  Bethlehem  did  not  seek  to 
protect  as  confidential  any  waste- 
specific  information.  Data  characterizing 
the  physical  and  chemical  composition 
of  the  untreated  waste,  the  uncured 
CSEAFD.  and  the  hilly-cured  CSEAFD 
were  provided  in  the  exclusion  petitions. 
The  Agency  evaluated  all  information 
submitted.  Information  that  was  not 
claimed  to  be  confidential  is  available  in 
the  RCRA  public  docket  for  public 
inspection. 

One  of  the  two  commenters  also 
believed  that  Bethlehem,  by  asserting  a 
claim  of  business  confidentiality,  would 
be  able  to  secretly  amend  its  treatment 
process  through  a  simple  series  of 
correspondence  with  the  Agency.  The 
commenter  claimed  that  Bethlehem 
could  alter  its  treatment  process  without 
the  public's  knowledge,  since  the  public 
would  not  know  the  specifics  of 
Bethlehem's  treatment  process.  The 
commenter  further  believed  that 
allowing  Bethlehem  to  alter  its  treatment 
process  would  be  inconsistent  with  past 
delistings  that  have  been  granted,  which 
have  tied  the  decision  to  delist  the 
waste  to  use  of  the  precise  treatment 
process  outlined  in  the  petition. 

The  Agency  strongly  disagrees  with 
the  commenter's  claim  that  Bethlehem 


would  be  able  to  "secretly"  amend  its 
treatment  process  through  a  simple 
series  of  correspondence.  The  Agency 
explicitly  stated  in  the  proposed 
rulemaking  (53  FR  23666  and  23670),  that 
if  made  final,  the  proposed  exclusions 
will  only  apply  to  the  processes  and 
volumes  covered  by  the  original 
demonstration;  therefore,  if  Bethlehem 
significantly  alters  either  its 
manufacturing  or  treatment  processes,  a 
new  exclusion  will  be  required.  In  this 
event,  the  Agency  would  require 
Bethlehem  to  handle  its  waste  as 
hazardous  until  a  new  exclusion  were 
granted.  Hie  Agency,  regardless  of 
whether  a  petitioner's  process  is 
covered  by  a  claim  of  business 
confidentiality,  prohibits  any  petitioner 
from  altering  either  its  manufacturing  or 
treatment  processes  because  waste 
generated  from  an  altered  process  (or 
processes)  potentially  would  no  longer 
exhibit  the  same  characteristics  as  die 
waste  upon  which  the  petitioner's 
original  demonstration  was  based. 

One  commenter  stated  that  it  strongly 
opposed  the  Agency's  proposal  to  grant 
Bethlehem  an  exclusion  for  six  reasons, 
each  of  which  is  discussed  below.  A 
seventh  concern,  regarding  the  initial 
and  subsequent  testing  requirements  is 
addressed  in  a  later  section — 
Conditional  Testing  and  Reporting 
Requirements. 

"The  commenter  stated  that  the 
CSEAFD  (both  uncured  and  fully-cured) 
still  exhibits  one  of  the  criteria  for  which 
it  was  listed — the  presence  of  significant 
concentrations  of  the  inorganic 
constituents  of  concern  {i.e.,  cadmium, 
chromium,  and  lead).  The  commenter 
also  stated  that  the  waste  contains 
significant  concentrations  of  nickel. 

The  Agency  agrees  that  the  presence 
in  K061  wastes  of  significant  total 
concentrations  of  the  inorganic 
constituents  of  concern  was  one  of  the 
criteria  for  listing  K061  wastes  as  "T' 
(toxic)  wastes.  See  40  CFR 
261.11(a)(3)(ii)  and  "Background 
Document,  Resource  Conservation  and 
Recovery  Act,  Subtitle  C  Hazardous 
Waste  Management  section  3001, 
Identification  and  Listing  of  Hazardous 
Waste,  "  1980.  The  Agency,  however, 
believes  that  data  presented  in  the 
Background  Document  characterize  the 
physical/chemical  nature  of  untreated 
electric  arc  furnace  dusts  and  that  these 
data  are  not  representative  of  the 
physical/chemical  nature  of  stabilized 
electric  arc  furnace  dust  having  a 
cement-like  waste  matrix. 

Specifically,  EPA  believes  it  is 
reasonable  to  expect  that,  as  the  total 
constituent  concentration  of  an  unbound 
or  loosely  bound  metal  present  in  a 
waste  increases,  the  potential  for  the 


metal  to  leach  from  the  waste  also 
increases  (generally,  the  higher  the  total 
constituent  concentration  of  an  unbound 
or  loosely  bound  metal,  the  higher  the 
potential  EP  leachate  concentration). 
Thus,  wastes  having  significant  total 
constituent  concentration  of  unbound  or 
loosely  bound  metals  are  more  likely  to 
impact  the  underlying  ground  water  than 
wastes  having  lower  total  constituent 
concentrations  of  unbound  or  loosely 
bound  metals.  In  this  case,  however,  the 
metals  in  Bethlehem's  waste  are  tightly 
bound  within  the  waste's  cement-like 
matrix.  Thus,  the  Agency  believes  that 
the  elevated  levels  of  the  metals  present 
in  Bethlehem's  waste  should  not  pose  a 
threat  to  either  human  health  or  the 
environment  The  Agency's  conclusion 
that  the  inorganic  constituents  of 
concern  (including  nickel]  are  bound  in 
the  waste  matrix  and  thus  are  not 
available  for  leaching  is  supported  by 
the  results  of  the  EP  and  MEP  leachate 
analyses. 

EPA  evaluated  the  potential  mobility 
of  Bethlehem's  stabilized  waste  using 
the  maximum  EP  or  MEP  leachate 
concentrations  and  the  vertical  and 
horizontal  spread  (VHS)  model.  For  the 
average  annual  volume  of  waste 
estimated  to  be  generated  by  Bethlehem, 
the  VHS  model  predicted  a  dilution 
factor  of  approximately  6.3.  The  Agency 
believes  that  the  VHS  model  analysis 
provides  a  conservative  and  reasonable 
worst-case  evaluation  of  the  waste's 
effect  on  the  underiying  aquifer.  The 
predicted  compliance-point 
concentrations  resulting  from  this 
conservative  analysis  were  below  the 
levels  of  concern  used  for  delisting 
purposes.  See  53  iH  23664  and  23668, 
June  23. 1988,  for  descriptions  of  the 
modeling  analysis  of  Bethlehem's 
wastes. 

Furthermore,  in  delisting  evaluations, 
EPA  considers  all  the  factors  for  which 
the  waste  was  listed,  as  well  as  factors 
other  than  those  for  which  the  waste 
was  originally  listed  that  could  cause 
the  waste  to  be  hazardous.  See  42  U.S.C. 
§  6921(f).  For  this  specific  wastestream. 
based  on  the  above  discussion,  EPA 
does  not  believe  that  any  other  factors, 
including  elevated  total  concentrations 
of  the  inorganic  constituents  of  concern 
and  nickel,  could  cause  this 
wastestream  to  present  a  hazard  to 
human  health  and  the  environment 

The  commenter  also  asserted  that  the 
Agency  only  considered  the  leachable 
levels  of  hazardous  constituents  and  did 
not  consider  airborne  and  waterborne 
dispersal  of  the  waste. 

With  regard  to  possible  airborne 
dispersal,  the  Agency  believes  that  the 
commenter's  concern  was  based 
primarily  on  the  characterization  of 
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K061  wastes  in  the  listing  background 
document  as  being  fine  particles  of  dust 
The  Agency  believes  that  airborne 
exposure  to  hazardous  contaminants 
from  Bethlehem's  EAF  dust  (fine 
particles)  is  not  probable  because 
Bethlehem's  untreated  EAF  dust  will  be 
regulated  as  a  hazardous  waste,  thus 
releases  of  the  EAF  dust  to  the 
atmosphere  should  be  controlled. 
Additionally,  due  to  the  physical  and 
chemical  nature  of  Bethlehem's 
stabilized  waste  (i.e..  monolithic  and 
nonfriable).  the  Agency  believes  that 
direct  contact  from  airborne  exposure  to 
hazardous  contaminants  from  the 
CSEAFD  is  unlikely. 

With  regard  to  waterborne  dispersal 
of  the  waste,  it  is  important  to  note  that 
Bethlehem's  waste  will  be  stabilized  to 
produce  a  cement-like  waste  matrix  and 
handled  as  hazardous  until  it  is 
Stabilized.  The  VHS  model  analysis 
described  in  the  proposal  shows  that 
leachate  from  the  waste  that  travels 
through  ground  water  will  not  exceed 
health  based  levels. 

The  Agency  acknowledges  that  it  may 
also  be  possible  for  surface  water  runofi 
to  transport  contaminants  bom  the 
waste  to  a  nearby  surface  water  body. 
However,  the  Agency  does  not  believe 
that  analysis  of  such  overland  transport 
of  contaminants  as  a  reasonable 
exposure  route  for  the  petitioned  waste 
would  compel  a  di^erent  result  for  this 
petition.  First  as  described  in  the 
proposed  rule,  the  Agency  believes  that 
landfill  disposal  is  a  reasonable  worst- 
case  management  scenario  for 
Bethlehem's  solidified  waste. 
Contamination  of  surface  water  might 
occur,  therefore,  through  runoff  from  the 
petitioned  waste.  However,  EPA 
believes  that  the  concentrations  of  my 
hazardous  constituents  in  that  runoff 
will  tend  to  be  lower  than  the  levels  in 
the  EP  leachate  analyses  reported  in  the 
proposal  due  to  the  acidic  medium  of  the 
EP  test  Furthermore,  any  transported 
constituents  would  be  further  diluted  in 
the  surface  water  body. 

Secondly,  the  Agency  believes  that  in 
general,  the  leachate  derived  from  this 
waste  will  not  directly  enter  a  surface 
water  body  without  first  travelling 
through  the  saturated  (subsurface]  zone 
where  dilution  and  attenuation  of 
hazardous  constituents  may  occur.  The 
VHS  model  takes  this  saturated  zone 
into  account  as  it  predicts  the  ultimate 
fate  and  transport  of  hazardous 
constituents.  Lastly,  if  the  wastes  were 
exposed  to  any  long-term  we&fhering, 
the  Agency  believes  that  any  significant 
overland  transport  of  hazardous 
constituents  through  erosion  and  runoff 
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is  highly  unlikely  for  solidified  (cement- 
like) wastes  such  as  Bethlehem's. 

The  commenter  further  asserted  that 
the  Bt-lhe-well  contribution  of  cadmium, 
chromium,  and  lead  from  Bethlehem  s 
waste  alone  would  be  anywhere  from 
just  under  a  third  to  over  a  half  of  the 
amount  allowed  in  drinking  water  under 
the  current  standards  for  these 
contaminants  [i.e..  the  predicted 
compliance-point  concentrations  (CI^s) 

for  cadmium,  chromium,  and  lead  are 
very  close  to  their  respective  regulatory 
standards).  The  commenter.  therefore, 
stated  that  disposing  of  this  waste  with 
any  other  contaminant  source  within  tlie 
same  landfill  would  readily  cause 
exceedences  of  the  standards. 

As  the  Agency  discussed  in  the 
Federal  Register  on  February  26. 1985 
and  November  13. 1986  (50  FR  7900  and 
51  FR  41085).  the  VHS  modeUnalysis 
assumes  that  there  are  no  other 
potenUal  contaminant  sources  at  the 
disposal  site  [i.e..  leachate  from  the 
waste  mixes  with  non-contaminated 
ground  water).  Additionally,  without 
specifying  management  conditions  or 
considering  site-specific  characteristics. 

the  Agency  cannot  modify  the  VH& 
model  to  assess  the  effects  of  additional 
contaminant  sources  on  the  underlying 
aquifer  within  the  same  disposal  site. 
The  commenter  is  Inferring  that  wastes 
should  not  be  delisted  unless  the 
predicted  at-the-well  concentrations  of 
the  contaminanU  are  significanUy  less 
than  their  respective  health-based 
levels.  The  Agency  does  not  have  any 
technical  basis  to  support  a 
determination  of  an  appropriate 
pereentage  reduction  and  beheves  that 
any  resulting  percentage  reduction 
would  be  arbitrary.  Furthermore,  the 
commenter  did  not  suggest  any  technical 
basis  for  such  •  reducUon.  However,  in 
light  of  the  conservative  nature  of  the 
VHS  model.  EPA  believes  that  the 
current  approach  is  sufficiently 
protective  of  human  health  and  the 
environment.  EPA  will  continue  to  delist 
wastes  that  exhibit  VHS-calculated 
CPC's  up  to  100  percent  of  the  health- 
based  standard. 

The  commenter  was  further  troubled 
by  the  CPC  for  lead  since  EPA  is 
considering  lowering  the  drmk'ng  water 
standard  for  lead  to  a  maximum  of  0.02 
mg/1  and  more  likely  to  0.01  mg/1  or 
0.005  mg/1.  The  commenter  believes  that 
the  waste  should  be  considered 
hazardous  since,  if  the  0.01  mg/1 
standard  is  adopted,  the  calculated  CPC 
would  significantly  exceed  the  standard, 

In  making  delisting  decisions,  the 
Agency  uses  the  existing  health-based 
levels  cited  in  "Docket  Report  on 
Health-Based  Levels  and  Solubilities 
Used  in  the  Evaluation  of  Delisting 


Petitions."  June  8. 1968  (located  in  the 
RCaiA  public  docket).  EPA  has  no  way 
of  predicting  the  final  drinking  water 
standard  until  it  is  actually  promulgated 
(the  standard  could  be  less  than  or 
greater  than  the  proposed  level  or  the 
0.01  mg/1  level  cited  by  the  commenter). 
Neither  can  the  Agency  be  certain 
exactly  when  the  new  standard  might  be 
promulgated.  Without  a  new  final 
drinking  water  standard,  the  Agency 
does  not  believe  it  is  fair  to  the 
petitioner  to  postpone  a  final  delisting 
decision  until  a  new  drinking  water 
standard  for  lead  is  promulflated. 

Lastly,  the  commenter  believed  that 
the  Agency  did  not  consider  the 
possibility  of  dioxin  contamination.  The 
commenter  based  its  concern  on  data 
obtained  through  the  Agency's  National 
Dioxin  Study,  Tier  4  Combustion  Report. 
See  "National  Dioxin  Study  Tier  4 
Combustion  Sources:  Engineering 
Analysis  Report"  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quahty 
Planning  and  Standards.  Research 
Triangle  Park,  North  Carolina.  EPA-450/ 
4-*Mn4h.  September.  1987. 

The  Agency  disagrees  with  the 
commenter.  EPA  evaluated  Bethlehem  s 
petition  and  did  not  believe  that  any 
other  hazardous  constituents,  including 
dioxins,  were  present  in  Bethlehem's 
waste.  In  response  to  the  commenter  s 
specific  concern  regarding  the 
possibility  of  dioxin  contamination.  EPA 
reviewed  the  Tier  4  report  cited  by  the 
commenter.  Although  data  presented  m 
the  Tier  4  report  indicated  that  dioxins 
were  present  in  wastes  generated  by 
secondary  copper  smelters  and  wire 
reclamation  incinerators,  the  Agency 
does  not  consider  it  likely  for  dioxins  to 
be  present  in  Bethlehem's  waste.  As 
discussed  in  the  Tier  4  report,  the 
principal  reasons  for  the  possible 
presence  of  dioxins  in  wastes  generated 
by  secondary  copper  smelters  and  wire 
reclamation  incinerators  are  the 
presence  of  dioxin-forming  precursors  in 
raw  materials  and  low  combustion 
temperatures. 

Specifically,  the  report  noted  that 
secondary  copper  smelters'  raw 
materials  can  contain  quantities  of 
polyvinyl  chloride  wire  insulation  [e.g.. 
telephone  wire),  electrical  parts,  and 
other  sources  of  copper  (including  circuit 
boards  and  electrical  switches).  Wire 
reclamation  incinerators  can  process 
polyvinyl  chloride  wire  insulation  and 
polychlorinated  biphenyl  (PCB)— 
containing  transformer  cores  and  parts. 
These  types  of  raw  materials  contain 
dioxin-forming  precursors. 

The  report  also  found  that  combustion 
temperatures  maintained  by  both 
secondary  copper  smelters  and  wire 
reclamation  incinerators  are  low  enough 


to  promote  the  formation  of  dioxins. 
Surveyed  secondary  copper  smelting 
fiimaces  operated  at  approximately 
1.500  'F,  and  wire  reclamation 
incinerators  operated  at  approximately 
1.000  *F  (some  had  afterburners 
operating  at  1.900  *F). 

The  Agency  reviewed  the  list  of  scrap 
materials  Bethlehem  reported  it  uses  to 
charge  its  furnaces,  and  the  Agency 
does  not  believe  that  Bethlehem  uses 
wire  or  electronic  scrap.  The  Tier  4 
report  states  that  secondary  copper 
smelters  and  wire  reclamation 
incinerators  are  less  likely  to  generate 
dioxin-containing  wastes  if  they  do  not 
use  polyvinyl  chloride  coated  wire  and 
low  combustion  temperatures. 
Additionally,  the  Tier  4  report  stated 
that  dioxins  generally  are  destroyed  at 
temperatures  above  800  "C  (1472*  F). 
especially  in  incincerators  with 
residence  times  of  1.5—2.0  seconds  or 
more.  Bethlehem's  furnaces  heat  the 
molten  steel  to  3,000  T.  Therefore. 
Bethlehem's  furnaces  run  at  more  than 
two  times  the  temperature  required  to 
destroy  polychlorinated  dibenzo-p- 
dioxins  (PCDDs).  PCBs.  and 
polychlorinated  dibenzofurans  (PCDFs). 
EPA,  based  on  the  above  discussion, 
does  not  believe  that  it  is  reasonable  to 
expect  dioxins  to  be  present  in 
Bethlehem's  waste. 

The  other  two  commenters  opposed 
the  Agency's  proposal  to  grant 
Bethlehem  an  exclusion  because  they 
believed  that  Bethlehem's  process 
cannot  work,  that  the  process 
incorporates  unnecessary  dilution,  and 
that  the  Agency  has  allowed  Bethlehem 
to  use  unnecessary  dilution. 

The  Agency  disagrees  with  the 
commenters  for  the  following  reasons. 
The  Agency  evaluated  Bethlehem's 
treatment  process  and  results  from  total 
constituent  and  EP  leachate  analyses, 
and  believes  that  Bethlehem's 
stabilization  process  effectively 
immobilizes  all  of  the  EP  toxic  metals, 
nickel,  and  cyanide  as  described  earlier. 
Furthermore,  the  Agency  believes  that 
Bethlehem's  process  does  not  employ 
unnecessary  dilution  in  order  to  meet 
the  delisting  levels.  Table  1  presents  a 
comparision  of  both  the  total  constituent 
concentrations  of  lead,  cadmium,  and 
chromium  and  the  EP  leachate 
concentrations  of  lead,  cadmium,  and 
chromium  in  the  untreated  and  treated 
electric  arc  furnace  dust,  respectively. 
As  evidenced  by  Table  1.  the  pilot-scale 
siabilization  process  is  reducing  the 
mobility  of  these  metals  by  significantly 
more  than  the  two  to  three  times 
reduction  attributable  to  dilution 
through  the  addition  of  reagents. 
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Table  1.— Comparison  of  the  Total  and  EP  Leachate  Concentrations  Of  Lead.  Cadmium,  and  Chromium  in  the  Untreated 

EAF  Dust  With  the  Treated  EAF  Dust 


Steelton 

- 

Untreated  EAFD  (total 
concentration  (mg/kg)) 

Treated  CAFD  (total 
concentration  (mg/kg)) 

Ratio  (untreated: 
treated) 

Constituents: 

Lead 

38.000 

591 

1.100 

12,000 
265 
900 

3.16:1 
3.00:1 
1.22:1 

Chromium..™ 

EP  concentration 
(mg/i) 

EP  concentration 
(mg/1) 

Lead 

139 

1  7 

0.93 

01 
OOC 

0  te> 

1.3901 

57:1 

6  1 

Cadmiunn 

Chromwim 

Johnstown 

1 

Untreated  EAFD  (total 
concentration  (n>g/kg)) 

Treated  EAFD  (total 
concentration  (mg/kg)) 

Ration  (untreated: 
treated) 

Constituents: 

Lead 

CjMlnuum 

Chromium .._ 

20.000 

30C 

2.40t 

7.000 

20C. 

150r 

2.85:1 
1501 
200:1 

EP  concentration 
(mg/1) 

EP  concentration 
(mg/1) 

Lead _ 

Cadmium  ..„ 

110 

3.6 

0.05 

015 
0.04 
018 

733:10 

90  10 

1  T  fi 

EPA  notes  that  as  one  of  the 
commenters  pointed  out,  for  the 
Johnstown  facility,  the  EP  leachate 
concentration  of  chromium  in  the 
CSEAFD  appears  to  be  higher  than  the 
EP  leachate  concentration  of  chromium 
in  the  untreated  EAF  dust  The  Agency, 
when  tabulating  the  data  contained  in 
Bethlehem's  petition,  took  the  maximum 
values  detected  in  all  samples.  As  a 
result,  the  sample  of  untreated  EAF 
dust  which  yielded  the  highest  EP 
leachate  concentration  [e.g.,  chromium), 
was  not  the  same  sample  that  was 
treated  and  then  analyzed  for  EP 
leachate  concentrations.  Therefore, 
direct  comparison  of  the  EP  leachate 
concentrations  of  chromium  in  the 
untreated  EAF  dust  and  treated  EAF 
dust  results  in  the  misleading 
appearance  that  Bethlehem's  treatment 
process  caused  the  EP  leachate 
concentration  of  chromium  to  increase. 
The  Agency  reviewed  the  reagents  used 
in  Bethlehem's  CSEAFD  process  and 
does  not  believe  that  the  reagents 
supply  additional  chromium 

The  commenter  believed  that 
Bethlehem's  stabilization  process 
utilized  a  greater  quantity  of  reagent 
than  needed  and  that  other  stabilization 
processes  were  capable  of  reducing 
teachable  levels  of  the  metals  of  concern 
without  laige  volume  increases  as 
incurred  by  Bethlehem's  process.  The 


commenter  stated  that  the  Agency 
should  adjust  the  leachate 
concentrations  from  the  treated  wastes 
to  account  for  the  "unnecessary" 
dilution  it  believes  that  Bethlehem's 
process  uses.  The  commenter  further 
suggested  that  the  leachate 
concentrations  from  the  treated  wastes 
should  be  adjusted  by  multiplying  the 
leachate  concentrations  by  the  increase 
in  volume  fix)m  the  untreated  waste  to 
the  treated  waste. 

The  commenter  is  correct  in  stating 
that  other  available  stabilization 
processes  may  utilize  a  smaller  volume 
of  regents  than  does  Bethlehem's 
stabilization  process.  However,  based 
on  the  Agency's  analyses  of  Bethlehem's 
stabilization  process,  the  data  in  Table 
1,  and  the  above  discussion,  EPA  does 
not  believe  that  Bethlehem's  process 
incorporates  "unnecessary"  dilution 
since  there  does  not  appear  to  be  a 
disproportionate  relationship  between 
the  increase  in  waste  volume  of  the 
treated  waste  and  the  resulting  decrease 
in  the  constituent  concentrations. 
Therefore,  the  Agency  does  not  believe 
it  is  necessary  to  adjust  the  leachate 
concentrations  as  specified  by  the 
commenter. 

Data  Collection  and  Analysis 

One  commenter  questioned  five 
aspects  of  the  data  submitted  by 


Bethlehem  in  support  of  these  petitions. 
EPA's  response  to  each  of  these  issues 
follows. 

First  the  commenter  questioned  how 
the  Agency  determined  from  merely  four 
laboratory  samples  whether  Bethlehem's 
waste  was  well  mixed  and  uniformly 
produced.  In  response,  the  Agency  notes 
that  Bethlehem  submitted  significantly 
more  than  four  samples  of  the  CSEAFD, 
as  described  in  the  proposal.  As  noted 
in  the  earlier  section  on  corrections  to 
the  rulemaking,  the  petitioner  submitted 
data  for  64  samples  for  the  Steelton 
facility  and  59  samples  for  the 
Johnstown  facility.  Furthermore,  the 
Agency  reviewed  Bethlehem's 
manufacturing  process,  list  of  products, 
and  types  of  scrap  used  to  charge  the 
steel  making  furnaces,  and  determined 
both  that  the  raw  waste  samples  [i.e., 
samples  of  the  unstabilized  waste)  were 
representative  of  the  types  of  steel 
currently  being  manufactured  by 
Bethlehem,  and  that  Bethlehem  is  not  a 
multiple  waste  generator  and/or 
operator  of  a  multiple  waste  treatment 
facility.  Lastly,  although  the  CSEAFD 
was  produced  in  the  laboratory,  the 
manufacturing  process  that  generated 
the  waste  is  fully  operational.  Therefore, 
the  Agency  believes  that  Bethlehem's 
waste  was  well  mixed  and  uniformly 
produced. 
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Second,  the  commenter  questioned 
how  the  limited  laboratory-scale  data 
submitted  reflecU  day-to-day  variations 
in  the  hill-scale  manufacturing  and 
treatment  processes,  performance  of 
equipment,  reliability  or  quality  of 
reagent  batches,  or  other  factors,  and 
how  the  laboratory  data  support  the 
Agency's  conclusion  that  the  full-scale 
process  will  consistently  generate  non- 
hazardous  waste.  The  Agency,  as  stated 
above,  believes  that  the  samples  were 
representative  of  the  waste  generated 
by  production  of  the  particular  grades  of 
steel  being  produced  by  Bethlehem  at 
that  time.  The  Agency  realizes  that  data 
derived  from  a  laboratory-scale 
treatment  process  demonstrate  only 
how  well  the  laboratory-scale  process 
works  and  only  provide  a  general 
indication  of  how  well  the  full-scale 
process  will  perform.  However,  as  the 
Agency  stated  in  the  preamble,  the 
purpose  of  the  proposed  verification 
testing  requirements  are  to  ensure  that 
the  full-scale  treatment  system  is 
capable  of  rendering  the  waste  non- 
hazardous.  See  53  FR  23662. 

Third,  the  commenter  questioned 
Bethlehem's  use  of  grab  samples  and 
stated  that  grab  samples  are 
inconsistent  with  the  recommended 
pracUce  found  In  both  SW-846  and  the 
"Delisting  Guidance  Document"  The 
Agency  agrees  with  the  commenter  that 
both  SW-846  and  the  "Delisting 
Guidance  Document"  recommend, 
depending  on  the  nature  and  location  of 
the  wastestream,  that  composite 
samples,  consisting  of  either  full-depth 
core  samples  or  grab  samples  collected 
over  time,  be  collected  and  analyzed. 
However,  in  Bethlehem's  case  and  for 
the  purposes  of  upfront  delistings 
(where  the  petitioner  is  trying  to 
demonstrate  that  a  pilot-  or  laboratory- 
scale  technology  will  be  successful  in 
treating  hazardous  wastes),  the  Agency 
believes  that  grab  samples  are  adequate 
for  providing  samples  of  waste  for 
laboratory-scale  testing.  When  the 
composition  of  a  large  volume 
wastestream  remains  relatively 
consistent  on  a  daily  basis,  the  Agency 
believes  that  grab  samples  of  this  waste, 
collected  at  a  predetermined  frequency, 
will  yield  results  similar  to  those 
obtained  from  full-depth  core  samples. 
While  grab  samples  may  not  be  as 
"statistically"  representative  as 
composite  samples,  grab  samples  will  be 
more  indicative  of  possible  variations  in 
waste  composition  for  a  given  period  of 
time. 

Fourth,  the  commenter  questioned 
Bethlehem's  selection  of  samples  for 
analysis  and  noted  that  Bethlehem  may 
have  been  picking  the  samples  that 


yielded  the  best  results.  As  stated 
above,  the  Agency  inadvertently 
understated  the  number  of  samples 
Bethlehem  collected,  treated,  and 
analyzed.  Bethlehem  conducted  EP 
toxicity  tests  on  a  total  of  123  uncured 
and  fully-cured  samples  of  CSEAFD 
collected  from  both  the  Steelton  and 
lohnstown  facilities  over  nearly  a  two- 
year  time  period.  The  Agency  notes  that 
this  number  far  exceeds  the  minimum  of 
four  representative  samples  that 
petitioners  are  required  to  submit. 

The  Agency  has  no  way  to  confirm 
whether  a  petitioner  is  providing  all  the 
results  obtained  from  every  analysis 
ever  performed.  However,  the  petitioner 
is  legally  bound  by  a  certification 
statement  to  present  accurate  and 
representative  information/data.  The 
Agency  also  notes  that  the  petitioner's 
analytical  data  are  subject  to 
verification  by  an  Agency  spot-check 
sampling  and  verification  visit.  In 
addition,  data  obtained  through 
laboratory-  or  pilot-scale  operations  will 
be  verified  using  data  obtained  through 
the  initial  verification  testing  period  and 
subsequent  verification  testing.  The 
Agency  has  no  reason  to  believe  that 
Bethlehem  selected  only  its  best  data  for 
submission. 

Fifth  and  finally,  the  commenter 
questioned  how  the  Agency  knows  that 
Bethlehem's  treatment  equipment  was 
properly  operated  and  that  the  reagent 
was  property  stored  to  ensure  the  stated 
results.  The  Agency  beheves  that  it  was 
in  Bethlehem's  best  interest  to  ensure 
that  its  treatment  process  was  properly 
operated  and  that  its  reagents  were 
properly  stored/handled.  Had 
Bethlehem  not  properly  operated  its 
treatment  system  or  property  stored  its 
reagents,  the  EAF  dust  may  have 
exhibited  higher  EP  and  MEP  leachate 
levels  (sufficiently  high  to  fail  the  VHS 
model  analysis).  Thus,  the  Agency 
believes  that  the  analytical  data 
characterizing  the  CSEAFD  obtained 
from  Bethlehem's  laboratory-scale 
process  are  a  direct  indication  that 
Bethlehem  properly  operated  its 
treatment  system  and  properly  handled 
its  reagents.  The  Agency  has  limited  the 
proposed  exclusion  to  cover  the  specific 
processes  Bethlehem  stated  it  intends  to 
use.  As  discussed  above,  if  Bethlehem 
significantly  alters  its  treatment  process 
or  operates  it  in  a  manner  inconsistent 
with  the  treatment  system  and  manner 
of  operation  reported  in  the  petition,  the 
exclusion  will  not  cover  any  wastes 
generated  by  the  altered  system. 

Conditional  Testing  and  Reporting 
Requirements 

One  commenter  stated  that  if  the 
Agency  granted  Bethlehem  an  exclusion 


the  conditional  requirements  of  the 
exclusion  should  include  analyses  for 
total  concentrations  and  MEP 
constituent  concentrations  of  the 
hazardous  constituents. 

The  Agency  disagrees  with  the 
commenter.  The  Agency  expects  that 
this  waste  will  be  disposed  of  in  a 
municipal  landfill,  where  soil  conditions 
are  likely  to  be  mildly  acidic.  EPA 
beheves  that  the  EP  extraction 
procedure  is  the  most  appropriate 
analytical  tool  to  evaluate  the  potential 
leachabiUty  of  this  waste  in  an  acidic 
environment.  For  this  waste,  EPA 
believes  that  continued  evaluation  of  the 
EP  leachable  concentrations  as  required 
by  the  conditions  of  this  exclusion  will 
be  adequate  to  protect  human  health 
and  the  environment.  Furthermore,  the 
Agency  has  not  developed  health-based 
standards  regulating  the  total 
constituent  concentrations  of  any  of  the 
EP  toxic  metals  or  nickel.  To  require 
Bethlehem  to  monitor  continually  for  the 
total  constituent  concentrations  of  all 
the  EP  toxic  metals  and  nickel  will  not 
ensure  further  protection  of  human 
health  or  the  environment. 

The  Agency  also  does  not  believe  it  is 
necessary  to  require  Bethlehem  to 
perform  continuous  MEP  analyses.  First, 
the  Agency's  belief  that  the  stabilizaiton 
process  is  effective  is  substantiated  by 
the  analytical  data  obtained  from  the 
previous  MEP  leachate  tests. 
Additionally,  if  the  stabilization  process 
is  ineffective  and  an  increase  in  the 
leachabiUty  of  the  hazardous 
constituents  from  the  waste  were  to 
occur,  the  Agency  believes  that  the  EP 
leachate  analyses  would  measure  such 
an  increase. 

One  commenter  questioned  why  the 
Agency  is  proposing  to  allow  Bethlehem 
to  avoid  all  process  control  after  merely 
four  consecutive  days  of  operation.  The 
Agency  beheves  that  the  commenter 
may  have  misinterpreted  the  preamble 
discussion  concerning  the  termination  of 
the  subsequent  testing  requriements.  See 
53  FR  23666  and  23669.  First,  Bethlehem 
will  be  required  to  collect  representative 
samples  of  every  batch  of  CSEAFD 
generated  during  the  initial  four  weeks 
of  full-scale  operation.  As  the  Agency 
discussed  in  the  preamble,  four  weeks  of 
initial  verification  testing  will  be 
sufficient  to  determine  whether  the  full- 
scale  treatment  system  is  capable  of 
operating  as  reported  in  the  petition. 
Second,  the  proposed  rule  stipulated 
that,  after  the  completion  of  the  initial 
verification  testing  period,  Bethlehem 
will  continually  test  the  CSEAFD  until 
four  consecutive  batches  meet  the 
delisting  levels.  The  Agency  notes  that, 
as  a  result  of  other  comments  received 


on  the  proposals,  the  sobaeqaent  testing 
conditiona  hava  been  moittfied  and  the 
terminatuM  of  testiag  dauses  have  been 
removed.  See  below  far  a  compiete 
discussion  of  the  other  comments  and 
modificattoaa  amde  to  die  testing  and 
reporting  requiieuients.  Ftethermare.  as 
in  all  delistings,  the  petitioner  will  be 
required  to  operate  the  tteatmeot 
process  as  demonstrated  in  the  petition 
and  determine  whether  its  waste 
exhibits  the  characteristics  of  a 
hazardous  waste  (see  40  CFK  282.11). 

The  commenter  also  questioned  why 
the  Agency  was  allowing  the  petitioner 
90  days  to  r^Nut  the  results  of  the  initial 
daily  testing  lequiied  prior  to  disposal 
of  die  CSEAFD.  The  commenter 
believed  that  the  data  should  be 
reported  immediately.  The  Agency 
disagrees  with  die  commenter  and 
believes  that  it  would  be  an 
unnecerssaiy  burden  to  require  the 
petitioner  to  provide  the  results  of  the 
dally  analyses  on  a  dally  basis.  The 
Agency  believes  that  reporting  the  data 
on  a  O&day  basis  is  reasonable  and 
does  not  ieopordiae  human  health  and 
the  enviroament 

The  commenter  also  questioned 
whedien  (IJ  Bethlehem  will  report  data 
from  tests  of  batches  of  CSEAFD  that 
fail  the  conditional  delisting  levels:  (2) 
Bethlehem  will  hold  batches  of  CSEAFD 
that  exceed  die  delisting  levels  beyond 
the  90-day  storage  limit  allowed  by 
RCRA  for  a  hazardous  waste;  and  (3) 
Bethlehem's  treatment  process  will 
allow  Bethlehem  to  remove  material 
from  the  landfill  and  reprocess  CSEAFD 
that  fails  to  meet  conditional  delisting 
levels. 

Bethlehem  will  be  required  to  report 
an  data  obtained  from  die  iiutial  testing 
activities.  Additionally,  prior  to 
Bethlehem's  receipt  of  the  initial 
verification  testing  results,  Bethlehem 
must  handle  the  C^EAH)  as  a 
hazardous  waste.  Therefore,  prior  to 
analytical  confirmation  of  the  waste's 
meeting  the  delisting  levels,  it  will  be 
subject  to  aO  of  the  applicable 
requirements  of  Subtitle  C  and  thus. 
Bethlehem  will  be  subject  to  all 
applicable  RCRA  generator  and  storage 
requirements.  Lastly,  due  to  the  nature 
of  the  CSEAFD  (cement-like),  the  waste 
is  in  a  form  diet  facilitates  subsequent 
movement:  therefore,  Bethlehem  would 
be  able  to  retrieve  and/or  reprocess  the 
C^AFD  if  necessary. 

The  petitioner.  Bedilehem  Steel, 
objected  to  the  Agency's  verification 
testing  conditions  requiring  the 
company,  as  part  of  both  the  initial 
testing  and  subsequent  testing 
requirements,  to  analyze  for  the  total 
constituent  concentrations  of  reactive 
sulfide  and  reactive  cyanide  and  the  EP 


leachate  conoeatratioa  of  cymiide. 
Bethlehem  believed  that  the  company 
had  submitted  sufficient  data,  which 
indicated  non-detectable  levels  of 
reactive  cyanide,  reactive  sulfide,  and 
EP  leadiable  <yanide.  to  sufiport 
Bethlehem's  ooalention  Uiat  daese  duee 
constituents  «vere  not  present  in  either 
the  raw  dust  or  CSEAFD  produced  at 
both  the  Steelton  and  Johnstown 
facilities.  Bethlehem  recommended  that 
the  proposed  initial  testing  and 
subsequent  testiqg  requirements  to 
analyze  for  die  total  constituent 
conceotrations  of  reactive  sulfide  and 
reactive  cyanide  and  the  EP  leachate 
concentration  of  cyanide  be  deleted 
frt)m  the  final  verification  testing 
conditions. 

Bethlehem  also  objected  to  the 
Agency's  verification  testing  conditions 
requiring  the  company,  as  part  of  both 
the  initial  testing  and  subsequent  testing 
requirements,  to  analyze  for  the  EP 
leachate  concentrations  of  arsenic, 
mercury,  selenium,  silver,  and  nickeL 
Bethlehem  believed  diat  the  company 
had  submitted  sufficient  data,  which 
indicated  non-detectable  levels  of  EP 
leachate  arsenic  mercury,  selenium, 
silver,  and  nickel  to  support 
Bethlehem's  contention  diat  these  five 
constituents  are  not  present  at 
concentrations  of  concern  in  the 
CSEAFD  produced  at  both  the  Steelton 
and  Johnstown  facilities.  Bethlehem 
asserted  that  the  Agency  was  placing  an 
undue  analytical  burden  on  the 
company  by  requiring  analyses  for 
constituents  that  the  commenter 
believes  are  not  present  at 
concentrations  (A  concern  in  die 
CSEAFD.  Bethlehem  recommended  that 
the  proposed  initial  testing  and 
subsequent  testing  requirements  to 
anal3nie  for  the  EP  leadiate 
concentrations  of  arsenic,  mercury, 
selenium,  silver,  and  nickel  be  modified. 
Bethlehem  suggested  that  for  the  initial 
testing  condition,  the  frequency  of 
analyses  for  EP  leachate  concentrations 
of  arsenic,  mercury,  selenium,  silver, 
and  nickel  be  reduced  from  daily  to 
weekly,  {i.e.,  Bethlehem  vrould  still 
collect  daily  composite  samples; 
however,  the  daily  composite  samples 
would  be  further  mixed  to  produce  one 
weekly  composite  sample).  Bethlehem 
also  suggested  that  the  subsequent 
testing  condition,  with  respect  to 
arsenic,  mercury,  selenium,  silver,  and 
nickel  be  modified  to  require  only  four 
consecutive  daily  composite  samples 
(/.e.,  instead  of  testing  every  daily 
composite  sample  for  the  EP  leadiate 
concentrations  of  these  five  metals, 
Bethlehem  would  wait  until  its  process 
is  operating  correctly  and  then  provide 
the  results  of  four  consecutive  daily 


conqmsites,  thus  reducing  its  total 
analytical  burden). 

The  Agency  does  nut  a^ee  with  the 
petitioner's  claim  diat  the  verification 
testing  conditions  requiring  analyses  for 
total  constituent  concentrations  of 
reactive  sulfide  and  reactive  cyanide 
and  EP  leachate  concentrations  of 
cyanide,  arsenic  mercury,  selenium, 
silver,  and  nickel  are  unduly 
burdensome.  TTie  Agency,  when  writing 
the  verification  conditions,  attempted  to 
limit  the  analytical  burden  it  was 
proposing  to  place  on  the  petitioner 
while  ensuring  that  only  ooo-hazardous 
wastes  were  removed  from  Subtitle  C 
control.  The  petitioner  submitted  data 
obtained  from  a  laboratory-scale 
process.  The  Agency  believes  it  prudent 
to  verify  that  the  treatment  residue  (in 
this  case,  the  CSEAFD]  generated  from 
the  fully  operational  process  actually  is 
non-hazardous  with  respect  to  all 
potential  constituents  of  concern  which 
may  reasonably  expected  to  be  found  in 
the  CSEAFD.  Thus,  the  Agency  believes 
that  die  proposed  verification  testing 
requirements  for  the  total  constituent 
concentrations  of  reactive  sulfide  and 
reactive  cyanide  and  die  EP  leachate 
concentrations  of  cyanide,  arsenic 
mercury,  selenium,  silver,  and  nickel  are 
necessary  and  do  not  place  a  significant 
economic  or  analytical  burden  on  the 
petitioner.  Furthermore,  only  the  initial 
verification  testing  (condition  (1)(A)) 
requires  analyses  for  total 
concentrations  of  reactive  cyanide  and 
reactive  sulfide. 

Bethlehem  submitted  information  on 
the  percentage  of  each  type  of  scrap 
used  to  charge  Bethlehem's  furnaces  on 
a  month -by-month  basis  irom  Jnauary 
1886  through  August  1968.  Bethlehem 
stated  that  the  percentage  of  each  type 
of  scrap  charged  in  any  given  month 
varied  due  to  a  number  of  factors, 
including  lack  of  availability  of  certain 
scrap  types,  changing  scrap  costs,  and 
chai^ng  product  metalluigical 
specifications.  As  Bethlehem  correctly 
concluded,  if  the  percentage  of  each 
different  type  of  scrap  metal  used  by 
Bethlehem  to  charge  the  furnace  falls 
outside  of  the  percent  range  of  each  t>  pe 
of  scrap  metal  historically  used. 
Bethlehem  would  require  a  new 
exclusion  and  would  have  to  handle 
their  waste  as  hazardous  until  a  new 
exclusion  was  granted.  Bethlehem 
believed  that  it  would  be  overly 
burdensome  to  require  the  company  to 
submit  a  new  petition  each  time  the 
percentage  of  each  type  of  scrap  used  to 
charge  the  furnace  fell  outside  the 
historical  range.  Bethlehem,  therefore, 
proposed  that  the  company  implement  a 
"feed-forward"  system  to  monitor  the 
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effect  of  any  significant  change  to  the 
scrap  charges  on  the  total  constituent 
concentration  of  lead  in  the  untreated 
EAF  dust  and/or  EP  leachate 
concentrations  of  cadmium,  chromium, 
and  lead  in  the  CSEAFD. 

Specifically.  Bethlehem  suggested  that 
prior  to  each  month.  Bethlehem  would 
review  the  percentage  of  high  residuals- 
bearing  scrap  [i.e..  No.  2  heavy 
melting— regular  auto  scrap  and  No.  2 
bundles— heavy  melting  scrap  and  light 
melting  fragmentized  auto  scrap)  that 
Bethlehem  plans  to  consume  in  the 
forthcoming  month  to  determine  if  the 
percentage  would  be  significantly 
greater  than  historical  levels. 
(Bethlehem  claimed  that  the  high 
residuals-bearing  scrap  is  generally 
responsible  for  elevated  levels  of  total 
lead  in  the  EAF  dust.)  Bethlehem 
believed,  based  on  a  review  of  the 
percentages  of  each  type  of  scrap  used 
to  charge  the  furnaces,  that  a  planned 
monthly  scrap  charge  containing  more 
than  27.5  percent  high  residuah-bearing 
scrap  would  be  significantly  greater 
than  historical  levels.  Bethlehem  further 
stated,  if  the  27.5  percent  threshold  was 
to  be  exceeded.  Bethlehem  then  would 
institute  a  sampling  and  testing  program 
that  would  provide  for  the  collection  of 
representative  weekly  composite 
samples  of  the  unstabilized  EAF  dust 
(prepared  from  daily  grab  samples  of  the 
dust)  and  daily  composite  samples  of 
the  CSEAFD  (prepared  from  grab 
samples  of  each  batch  of  CSEAFD 
produced)  during  the  month  in  question. 
Each  weekly  composite  sample  of  EAF 
dust  would  be  analyzed  for  lead.  If  such 
dust  analyses  show  that  the  total 
constituent  concentration  of  lead  had 
significantly  exceeded  typical  maximum 
levels  [i.e..  greater  than  three  percent) 
during  any  week,  then  four  of  the  daily 
composite  CSEAFD  samples 
corresponding  to  that  week  (or  weeks) 
would  be  tested  for  the  EP  toxicity 
concentrations  of  cadmium,  chromium, 
and  lead.  Thus,  if  the  EP  levels  were  less 
than  or  equal  to  the  delisting  levels,  the 
CSEAFD  process  would  be  operating 
correctly  and  the  waste  could  be 
considered  non-hazardous.  If.  however, 
the  EP  levels  exceeded  the  deUsting 
levels,  then  Bethlehem  would  be 
required  either  to  retreat  or  to  handle 
the  waste  according  to  Subtitle  C  of 
RCRA.  Following  a  successful 
verification  [i.e..  four  consecutive 
samples  meeting  the  delisting  levels), 
the  threshold  levels  for  triggering 
subsequent  verification  testing  would  be 
raised  by  1.0  percent  for  the  high 
residuals-bearing  scrap  charge  and  0.1 
percent  for  the  lead  in  the  unstabilized 
EAF  dust  above  those  levels  measured 


during  the  previous  verification  testing 
month. 

The  Agency  reviewed  the  Information 
on  the  percentage  of  each  type  of  scrap 
used  to  charge  Bethlehem's  furnaces  on 
a  month-by-month  basis  from  January 
1986  through  August  1988.  The  total 
monthly  percentage  of  high  residuals- 
bearing  scrap  consumed  at  the  Steelton 
and  Johnstown  facilities  varied  from  2.2 
percent  to  25.2  percent  and  1.9  percent 
to  18  percent,  respectively.  The  Agency 
also  reviewed  the  information 
previously  submitted  by  Bethlehem  on 
the  percentage  of  each  type  of  scrap 
used  to  charge  its  furnaces.  However, 
the  Agency  was  unable  to  directly 
compare  the  two  sets  of  data  since 
Bethlehem's  previous  data  were  not 
broken  out  according  to  the 
subcategories  of  low  residuals-bearing 
and  high  residuals-bearing.  Rather,  the 
data  were  grouped  by  the  larger 
categories  of  heavy  melting  and  light 
melting  scrap.  Nevertheless,  the  Agency 
beUeves  that  the  percentage 
composition  of  scrap  has  varied  since 
the  submittal  of  Bethlehem's  initial 
information  on  the  percentage 
composition  of  scrap  used  to  charge  Its 
furnaces.  Additionally,  the  Agency 
agrees  with  the  petitioner  and  believes 
that  the  percentage  of  each  type  of  scrap 
charged  in  any  given  month  will 
continue  to  vary  depending  on  a  number 
of  factors,  including  lack  of  availability 
of  certain  scrap  types,  changing  scrap 
costs,  and  changing  product 
metallurgical  specifications. 

The  Agency  also  believes  that 
requiring  Bethlehem  to  submit  a  new 
petition  every  time  the  percentage  of 
each  type  of  scrap  used  to  charge  the 
furnace  fell  outside  the  historical  range 
wotild  be  an  unnecessary  use  of  both  the 
Agency's  and  Bethlehem's  resources. 
Therefore,  the  Agency  agrees  with 
Bethlehem  that  the  proposed  exclusion 
should  be  modified  in  order  to 
accommodate  the  variation  in  scrap 
used  to  charge  the  furnaces.  However, 
the  Agency  does  not  believe  that  the 
Bethlehem's  proposed  "feed-forward" 
system  is  feasible.  The  specifications  of 
the  Institute  of  Scrap  Iron  and  Steel 
(ISIS)  for  grading  scrap  metal  are 
voluntary  guidelines.  Therefore, 
potentially  significant  variation  in  the 
specific  type  of  scrap  within  a  particular 
category  [e.g..  heavy  melting.  *1 
bundles.  #2  bundles)  could  occur.  As  a 
result,  potentially  significant  variation  in 
constituent  concentrations  could  occur 
without  triggering  verification  testing 
[i.e..  the  concentrations  of  constituents 
could  increase  without  initiating  the 
verification  testing  since  the  percentage 
of  high  residuals-bearing  scrap  did  not 


change).  Therefore,  tracking  the 
percentage  of  each  type  of  steel  scrap, 
as  classified  using  the  ISIS  grading 
system,  would  not  prevent  Bethlehem's 
waste  bom  exhibiting  variations  in 
constituent  concentrations  outside  of  the 
range  addressed  by  Bethlehem's 
petitions. 

Therefore,  the  Agency,  hi 
promulgating  these  final  rules,  has 
modified  condition  (1)(B)  to  require 
Bethlehem  to  collect  and  analyze 
weekly  composite  samples  of  the  treated 
CSEAFD  indefinitely: 

(1)(B]  Subsequent  Testing:  Bethlehem  must 
collect  representative  grab  samples  from 
every  treated  batch  of  CSEAFD  generated 
daily  and  composite  all  of  the  grab  samples 
to  produce  a  weekly  composite  sample. 
Bethlehem  then  must  analyze  each  weekly 
composite  sample  for  the  EP  leachate 
concentrations  of  all  the  EP  toxic  metals  and 
nickel.  Analyses  must  be  performed 
according  to  SW-.846  methodologies.  The 
analytical  data,  including  all  quality  control 
data,  must  be  compiled  and  maintained  on 
site  for  a  minimum  of  three  years.  These  data 
must  be  furnished  upon  request  and  made 
available  for  inspection  by  an  employee  or 
representative  of  EPA  or  the  State  of 
Pennsylvania. 

The  Agency  believes  that  it  is  necessary 
to  require  tiie  petitioner  to  analyze 
weeUy  composites  of  the  CSEAFD  in 
order  to  ensure  that  the  stabilization 
process  effectively  handles  any 
potential  variation  in  constituent 
concentrations.  As  stated  above,  the 
potential  variation  in  constituent 
concentrations  is  a  result  of  the 
potentially  changing  composition  of  the 
scrap  charges.  The  Agency,  however, 
believes  that  the  composition  of  the 
scrap  charges  will  not  vary  abruptly,  i.e., 
from  day-to-day.  Rather,  the  Agency 
expects  that  the  composition  of  the 
scrap  charges  will  change  gradually 
since  scrap  generally,  is  not  purchased 
every  day.  "nierefore,  the  Agency 
believes  that  collecting  composite 
samples  on  a  weekly  basis  will  be 
sufficient  to  ensure  that  the  stabilization 
process  is  able  to  accommodate  the 
potential  changes  in  constituent 
concentrations  and  generate  non- 
hazardous  CSEAFD. 

The  commercial  availability  of 
different  types  of  scrap  metal  are 
subject  to  change  with  time.  Therefore, 
as  described  above,  the  Agency  believes 
it  is  possible  that  the  composition  of  the 
untreated  EAF  dust  will  vary  over  time. 
The  Agency  stated  in  the  proposed  rule, 
that  future  upfront  delisting  proposals 
and  decisions  may  include  different 
testing  requirements  based  on  an 
evaluation  of  the  uniformity  of  the  waste 
and  that  wastes  with  variable 
constituent  concentrations,  including 
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those  discassed  in  previous  delisting 
decisions  {e.g.,  51  FR  41323,  November 
14, 1986),  would  require  continuous 
batch  testiiig.  See  53  FR  23666  and 
2366»-2367a  June  23. 1988.  In  this  case, 
the  Agency  believes  that  the  potential 
variations  in  waste  composition  (/.e, 
constituent  concentrations)  resulting 
from  changing  sccap,  warrant  the 
requirement  for  oontiniud  testing  of 
weekly  componle  samples  of  CSEAFD. 
As  a  result  the  Agency  removed 
condition  (3)  Termination  of  Testing  in 
order  to  reQect  the  requirement  for 
continual  testing  of  weekly  composite 
samples  of  the  CSEAFD. 

Ite  Agency  is  requiring  the  petitioner 
to  compile  and  store  on  site,  all 
analytical  data  obtained  through  the 
subsequent  testing  condition  (IXB).  The 
Agency  realized  that  requiring  the 
petitioner  to  sobmit  these  analytical 
data  every  aix  montlis  would  place  an 
undue  boridea  on  both  the  petitioner  and 
EPA.  In  addition,  the  Agency  may  at  any 
time,  either  visit  tlw  fadllty  for 
Inspeciioa  purpoaes  or  request  the 
petitiooer  to  report  tliese  data. 
Therefore,  the  Agency  is  maintanning  the 
same  level  of  protection  without 
requiring  the  petitioner  to  report  tliese 
analytical  data  every  six  months. 
Condition  (4)  Data  submittals  has  been 
renumbered  and  now  reads: 

(3)  Data  snbmtttah:  Within  one  week  of 
system  start-op.  Bethlehem  must  notify  the 
Section  Chiet  Variances  Section  (see  address 
below)  when  their  fuU-scale  atabiJizatJoa 
system  is  oo-liae  and  waste  treatment  has 
b«giin.  All  data  obtained  through  the  initial 
testing  condition  (1)(A).  must  be  submitted  to 
the  Section  CbAti.  Variances  Section.  PSPD/ 
OSW,  (OS-343).  US.  EPA.  401  M  Street.  S.W.. 
Washington,  DC  20460  within  the  time  period 
specified  in  condition  (IMA).  At  the  Section 
Chiefs  reqvest  Bethlehon  must  submit 
analytical  data  obtained  through  condition 
(l)(B]  to  the  above  address,  within  the  time 
period  specified  by  the  Section  Chief.  Failure 
to  submit  the  required  data  obtained  from 
either  condition  (iMA)  or  (1)(B)  within  the 
specified  time  periods  will  be  considered  tjy 
the  Agency  sufficient  basis  to  revoke 
Bethlehem's  exchision  to  the  extent  directed 
by  EPA.  All  data  oast  be  accoofipanied  by 
the  foUo%ving  certification  statement 

"Under  civil  and  criminal  penalty  of  law 
for  the  making  or  submission  of  false  or 
fraudulent  statements  or  representations 
(pursuant  to  the  applicable  provisions  of  the 
Federal  Code  which  indade,  but  may  not  be 
limited  to.  18  U.S.C.  |  0826).  I  certify  that  the 
information  contained  in  or  accompanying 
this  docunent  is  tnifr  accnrate  and  complete. 

As  to  the  (those)  identified  section(s]  of 
this  dncumeat  for  which  I  cannot  personally 
verify  its  (their)  truth  and  accuracy,  I  certify 
as  the  company  ofScial  having  supervisory 
responsibility  for  the  persons  who.  acting 
under  my  direct  instmctions,  made  the 
verification  that  (kis  information  is  true, 
accurate  and  coapleta. 


in  the  event  that  any  of  this  information  is 
determined  tjy  EPA  in  its  sole  discretion  to  be 
false,  inaccurate  or  incomplete,  and  upon 
conveyance  of  this  fact  to  the  company.  1 
recognize  and  agree  that  this  exclusion  of 
wastes  will  be  void  as  if  it  never  had  effect  or 
to  the  extent  directed  by  EPA  and  that  the 
company  will  be  liable  for  any  actions  taken 
in  contravention  of  the  company's  RCRA  and 
CERCLA  obligations  premised  upon  the 
company's  reliance  on  the  void  exclusion." 


(Name  of  Certifying  Person) 
Date 


(Title  of  Certifying  Person) 
Certification  Statement 

The  petitioner,  Bethlehem  Steel, 
cominented  that  the  certification 
statement  proposed  for  use  in  the  data 
submittals  for  both  the  Steehon  and 
Johnstown  conditional  exclusions  is 
unnecessarily  onerous  and  one-sided. 
Bethlehem  also  believed  dial  the 
provision  by  which  signatories  would 
"recognize  and  agree  that  this  exclusion 
of  wastes  will  be  void  as  if  it  never  had 
effect"  if  any  of  the  submitted 
"information  is  determined  by  EPA  in  its 
sole  discretion  to  be  false,  inaccurate  or 
incomplete"  is  tantamount  to  violating 
Bethlehem's  right  to  due  process. 
Bethlehem  further  asserted  that  the 
proposed  certification  statement  is 
inconsistent  with  that  agreed  to  by  EPA 
in  its  settlement  agreement  with 
industry  petitioners  in  the  consolidated 
permit  regulations  Utigation  [NRDC  v. 
EPA  673  F.2d  392  (D.C.  Cir.  1980).  cert, 
denied.  495  VS.  879  (1982)).  Bethlehem 
suggested,  at  a  minimimi.  the  proposed 
certification  language  be  modified  to 
include  the  following  sentence: 

In  making  the  al>ove  certification. 
Bethlehem  Steel  Corporation  does  not  waive 
its  right  to  seek  judicial  review  of  any  action 
taken  by  EPA  pursuant  to  42  USC  6976  or  any 
other  applicable  provision  of  law. 

Bethlehem  recommended,  however,  that 
EPA  use  the  previously  agreed  to  and 
codified  certification  language  (found  at 
40  CFR  122.22  and  270.11}. 

The  Agency  disagrees  with 
Bethlehem's  assertion  that  the  proposed 
certification  would  effectively  violate 
Bethlehem's  right  of  due  process. 
Although  the  thrust  of  Bethlehem's 
concern  is  not  entireiy  clear  from  the 
comments,  apparently  Bethlehem 
believed  that  EPA's  "detennination" 
that  a  certificatian  had  been  false, 
inaccurate  or  incomplete  would  be 
judidaliy  unreviewable.  B*A  intends  no 
such  remdt.  in  an  appropriate 
enforcement  or  odier  administrative/ 
judicial  action  under  RCRA  or  CERCLA 
with  respect  to  wastes  disposed  of  upon 
reliance  on  the  allegedly  void  delisting. 


Bethlehem  would  not  be  precluded  from 
raising  as  a  defense  that  the  certification 
was,  in  fact,  accurate,  (and  thus  that  no 
improper  disposal  had  occurred).  EPA 
will  comport  with  due  process 
requirements  in  any  administrative 
determination  regarding  the  status  of 
Bethlehem's  delisting.  For  the  same 
reasons.  EPA  does  not  believe  it 
necessary  or  appropriate  to  include  the 
sentence  suggested  by  Bethlehem. 

EPA  also  does  not  agree  that  it  must 
use  the  certification  language  used  for 
NPDES  and  ROIA  permit  submissions 
adopted  in  settlement  of  the 
consolidated  permits  litigation.  First  of 
all.  that  language  was  agreed  to  m 
settlement  of  those  consolidated  cases 
only.  EPA  is  not  bound  to  follow  that 
agreement  with  respect  to  certification 
language  found  in  any  other  rulemaking 
proceeding  (including  the  present 
delisting).  Furthermore.  EPA  does  not 
believe  there  is  a  material  difference 
between  the  language  found  at  40  CFR 
122.22  and  270.11  and  that  in  the 
proposed  deUstlng  (53  FR  23671).  EPA 
notes  that  the  issue  in  the  consolidated 
permits  litigation  was  over  the  previous 
requirements  that  the  certifying  official 
personally  examine  and  be  famihar  with 
all  information  contained  in  the  permit 
apphcation  being  certified  The 
certification  was  changed  to  require 
only  that  the  official  have  supenised  or 
directed  the  preparation  of  the  permit 
application.  See  48  FR  39613,  April  1. 
1983  for  details.  The  proposed  delisting 
certification  also  does  not  require 
personal  examination  of  the  conditional 
data  prepared.  The  proposed 
certification  instead  adds  language 
relevant  to  the  effect  on  the  status  of  the 
excluded  waste  if  the  information  is.  in 
fact  false.  Thus.  EPA  believes  that  the 
certification  proposed  for  this  delisting 
and  the  one  found  at  S  122.22  are 
substantially  the  same  and  is  today 
finalizing  the  certification  as  proposed. 

EPA's  Modeling  Approach 

Three  commenters  supported  the 
Agency's  use  of  the  VHS  model  to 
evaluate  Bethlehem's  waste;  however, 
one  commenter  believed  that  the 
Agency  should  not  use  a  "worst-case" 
scenario  when  evaluating  delisting 
petitions.  The  commenter  believed  that 
the  worst-case  scenano  should  only  be 
used  as  a  first-stage  screening  tool  and 
that  failure  resulting  from  a  worst-case 
"screening"  scenario  should  not  be  used 
as  a  basis  for  denial  but.  rather,  the 
trigger  for  further  evahjation.  The 
commenter  also  beheved  that  EPA 
should  have  the  fiexibihty  to  investigate 
the  specific  waste  and  site-specific 
hydrogeologicai  conditions  and  to  issue 
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a  condiUonal  exclusion  for  disposal  of 
the  specific  waste  at  a  specific  site. 

The  Agency  notes  that  it  proposed  to 
grant  (and  today  finalizes)  Bethlehem's 
petitions  utilizing  the  VHS  model  and 
incorporating  a  worst-case  disposal 
scenario.  As  explained  in  the  proposed 
rule.  EPA  believes  that  such  an 
approach  is  appropriate.  See  53  FR 
23662.  Since  the  commenter's  concerns 
regarding  the  use  of  "worst-case " 
scenarios  do  not  affect  the  outcome  of 
these  petitions.  EPA  does  not  address 
them  in  detail  here.  The  use  of  site- 
specific  factors  in  delisting  evaluations 
is  discussed  in  further  detail  below. 

The  same  commenter  stated  that  the 
vertical  and  horizontal  spread  (VHS) 
model  is  biased  against  large  volume 
wastes  [i.e..  10.000-30.000  tons/year). 
The  commenter  believes  that  large 
volume  wastes  are  not  likely  to  be 
disposed  of  in  municipal  landfills  and 
that  the  EP  toxicity  test,  which  is  based 
on  a  municipal  landfill  scenario,  yie  ds 
concentrations  of  metals  significantly 
Jjigher  than  would  actually  be  generated 
-at  a  disposal  facility.  The  commenter 
I  further  believes  that,  because  the  VHS 
model  does  not  recognize  any 
.    attenuation  or  precipitation  of  metals 
and  assumes  that  large  volumes  of 
wastes  always  result  in  greater 
concentrations  of  a  constituent  in  an 
aquifer,  large  volume  wastes  are 
virtually  precluded  from  delisting. 

As  the  Agency  previously  stated,  it 
was  not  the  Agency's  intention  to  create 
a  bias  against  large  volumes  of 
hazardous  waste.  See  50  FR  48907. 
November  27. 1986.  The  Agency 
recognizes,  however.  thaUarge  sources 
of  waste  which  leach  a  contaminant  at  a 
particular  level  will  have  a  greater 
impact  on  an  underlying  aquifer  than  a 
small  amount  of  waste  leaching  at  the 
same  (or  even  higher)  level.  The  Agency 
contends  that,  as  waste  volume 
increases,  hazard  potential  also 
increase.  Thus,  the  approach  is  jusUy 
weighted  against  large-volume  wastes. 
The  Agency  also  disagrees  with  the 
commenter's  claim  that  large  volumes  of 
waste  are  virtually  precluded  from 
delisting.  Specifically,  the  Agency  has 
recently  granted  an  exclusion  for  a 
petitioner  generating  nearly  16.000  tons/ 
year.  See  54  FR  11706.  March  22. 1989. 
'       Additionally.  Bethlehem's  Steelton  and 
lohnstown  facilities  will  be  producing 
57,000  tons/year  and  87,900  tons/year, 
respectively  of  wastes  which  are 
delisted  today. 

Lastly,  the  same  commenter  believed 
that  EPA.  due  to  the  large  number  of 
analytical  data  points  characterizing  the 
EP  and  MEP  leachate  levels  for  *«  EP 
toxic  metals,  nickel,  and  cyanide,  should 
have  evaluated  the  95  percent  upper 


confidence  levels  (UCU)  instead  of  the 
maximum  EP  or  MEP  leachate  levels  m 
the  VHS  model.  The  commenter  further 
staled  that  the  use  of  95  percent  UCLs  to 
conservatively  evaluate  large  data  bases 
is  consistent  with  standard  statistical 
practice,  as  well  as  EPA  policy,  found  in 
SW-B4e,  for  evaluating  wastes/delisting 
petitions. 

The  Agency  agrees  with  the 
commenter  that  it  may  be  appropriate  to 
use  UCLs  when  statistically  evaluating 
large  populations  of  analytical  data. 
However,  in  this  case,  the  Agency  chose 
to  use  maximum  EP  and  MEP  leachate 
levels  when  evaluating  Bethlehem's 
petitions  because  the  Agency  does  not 
believe  that  a  sufficient  number  of 
analyses  were  available  for  all  of  the 
metals  in  the  uncured  and  cured  state. 
For  example,  only  five  samples  of 
uncured  wastes  were  analyzed  for  EP 
leachate  levels  of  barium.  In  any  case, 
EPA  notes  that  the  petitioned  wastes 
passed  the  VHS  modeling  analysis  when 
the  maximum  EP/MEP  leachate  levels 
were  used.  The  Agency  may  elect  to 
consider  the  use  of  either  the  average 
constituent  level  or  UCL  when  the 
maximum  constituent  level  is  of  concern 
and  the  sample  population  is  sufficiently 

A  second  commenter  also  supported 
EPA's  proposed  use  of  the  VHS  model 
as  applied  to  Bethlehem's  petitioned 
waste,  and  strongly  supported  EPA's 
assertion  that  "it  is  inappropriate  for  the 
Delisting  Program  to  consider  extensive 
site-specific  factors  in  its  evaluation  of 
delisting  petitions."  See  53  FR  23662. 
The  commenter  believed  that  it  is 
unlawful  and  inappropriate  for  EPA  to 
consider  any  site-specific  factors  in  its 
evaluation  of  delisting  petitions.  This 
comment  does  not  pertain  to  this 
petition  nor  does  it  affect  the  proposed 
decision  since  the  Agency  did  not 
consider  any  site-specific  factors  in  its 
evaluation  of  the  petitioned  waste.  The 
Agency,  therefore,  will  independently 
respond  to  this  comment  in  the  context 
of  a  separate  rulemaking  petition  raising 
this  issue  with  the  agency  (filed  by  the 
Hazardous  Waste  Treatment  Council). 


Inconsistencies  Between  the  Delisting 
Program  and  the  Land  Disposal 
Restrictions  Program 

One  commenter  believed  that  there 
are  inconsistencies  between  delisting 
levels  proposed  for  Bethlehem  and  the 
Land  Disposal  Restrictions  Program's 
proposed  best  demonstrated  available 
technology  (BDAT)  treatment  levels  for 
K061  wastes.  See  53  FR  23665  and  23669, 
lune  23. 1988  and  53  FR  11742.  April  8, 
1988,  respectively.  (On  August  17, 1988, 
the  Agency  promulgated  BDAT 
treatment  levels  for  K061  non- 


wastewater  wastes.  See  53  FR  31138). 
Specifically,  the  commenter  believed 
that  for  cadmium,  chromium,  lead,  and 
mercury,  either  the  total  constituent 
concentration  or  the  leachable 
constituent  levels  of  Bethlehem's 
CSEAFD  substantially  exceed  the  BDAT 
treatment  standards  that  EPA  had 
proposed  for  K061  waste. 

The  Agency  agrees  with  the 
commenters  that  there  are  differences  in 
approach  between  some  of  the  decision 
criteria  used  in  individual  delisting 
decisions  and  those  used  in  the  Land 
Disposal  Restrictions  Program  (LDRP). 
However,  these  differences  are 
appropriate  given  the  separate  functions 
of  the  two  programs  and  their  different 
statutory  bases.  The  Delisting  Program 
and  the  LDRP  are  fundamentally 
different  in  that  the  Delisting  Programs 
standards  are  health-based  and  the 
LDRP's  treatment  standards  are 
technology-based.  See  RCRA  Section 
3001  (42  U.S.C.  6921)  and  RCRA  Section 
3004  (42  U.S.C.  6924(m)).  respectively. 
The  Agency,  however,  believes  that 
both  the  health-based  and  technology- 
based  approaches  of  the  Delisting 
Program  and  the  LDRP.  respectively,  are 
protective  of  human  health  and  the 
environment. 

3.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  Bethlehem's 
CSEAFD,  when  subject  to  the 
verification  testing  requirements 
specified  in  the  exclusion,  should  be 
excluded  from  hazardous  waste  control. 
The  Agency,  therefore,  is  granting  a  final 
conditional  exclusion  to  Bethlehem  Stpel 
Company,  for  its  facilities  located  in 
Steelton,  Pennsylvania,  and  Johnstown, 
Pennsylvania,  for  both  its  uncured  and 
fully-cured  chemically  stabilized  electric 
arc  furnace  dust  treatment  residue, 
described  in  the  petitions  as  EPA 
Hazardous  Waste  No.  K061.  The 
exclusion  applies  only  to  the  processes 
covered  by  the  original  demonstration. 
The  facilities  would  require  a  new 
exclusion  if  either  the  manufacturing  or 
treatment  processes  are  significantly 
altered  such  that  an  adverse  change  in 
waste  composition  occurred. 
Accordingly,  the  facilities  would  need  to 
file  new  petitions  for  the  altered  wastt^s. 
The  facilities  must  treat  wastes 
generated  from  changed  processes  as 
hazardous  until  a  new  exclusion  is 
granted. 

Although  management  of  the  waste 
covered  by  this  petition  is  relieved  from 
Subtitle  C  jurisdiction,  the  generator  of  a 
delisted  waste  must  either  treat,  store, 
or  dispose  of  the  waste  in  an  on-site 
facility,  or  ensure  that  the  waste  is 


delivered  to  an  off-site  storage, 
treatment,  or  disposal  facility,  either  of 
which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 
Alternatively,  the  delisted  waste  may  be 
delivered  to  a  facility  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste,  or  treats  the 
waste  prior  to  such  beneficial  use,  reuse, 
recycling,  or  reclamation. 

in.  Limited  Effect  of  Federal  Exclusion 

The  final  exclusion  being  granted 
today  is  being  issued  under  the  Federal 
(RCRA)  delisting  program.  States, 
however,  are  allowed  to  impose  their 
own.  non-RCRA  regulatory  requirements 
that  are  more  stringent  than  EPA's. 
pursuant  to  §  3009  of  RCRA.  These  more 
stringent  requirements  may  include  a 
provision  which  prohibits  a  Federally- 
issued  exclusion  from  taking  effect  in 
the  State.  Since  a  petitioner's  waste  may 
be  regidated  under  a  dual  system  [i.e., 
both  Federal  (RCRA)  and  State  (non- 
RCRA)  programs),  petitioners  are  urged 
to  contact  their  State  regulatory 
authority  to  determine  the  current  status 
of  their  wastes  under  State  law. 
IV.  Effective  Date 

This  rule  is  effective  immediately.  The 
Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  Section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here 
because  this  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  generating  hazardous  wastes.  In 
light  of  the  unnecessary  hardship  and 
expense  that  would  be  imposed  on  this 
petitioner  by  an  effective  date  six 
months  after  promulgation  and  the  fact 


that  a  six-month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
Section  3010.  EPA  believes  that  this  rule 
should  be  effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedures  Act.  pursuant  to  5  U.S.C. 
553(d). 

V.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  rule  to  grant  exclusions  is 
not  major  since  its  effect  is  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  managment 
regulations.  This  reduction  is  achieved 
by  excluding  wastes  generated  at  two 
facilities  from  EPA's  lists  of  hazardous 
wastes,  thereby  enabling  the  facilities  to 
treat  their  wastes  as  non-hazardous. 
There  is  no  additional  economic  impact, 
therefore,  due  to  today's  rule. 

VI.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C  601-612.  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
oiganizations,  and  small  governmental 
jurisdictions).  The  Administrator  or 
delegated  representative  may  certify, 
however,  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  economic  impact  on  small 


entities  since  its  effect  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations  and  is  limited  to  two 
facilities.  Accordingly.  I  hereby  certify 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  fiexibility  analysis. 

VII.  Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  final  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511,  44  U.S.C.  3501  et  seq.) 
and  have  been  assigned  OMB  Control 
Number  2050-0053. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  materials.  Waste 
treatment  and  disposal.  Recycling. 

Dale:  May  12, 1989. 
leffery  D.  Denit, 

Deputy  Director.  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  Part  261  is  amended 
as  follows: 

PART  261— IDENTIFICATION  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006.  2002(a).  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act.  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  |42  U.S  C 
6905.  6912(a),  6921.  and  6922.) 

2.  In  Table  2  of  Appendix  IX,  add  the 
following  wastestreams  in  alphabetical 
order 

Appendix  IX— Wastes  Excluded  Under 
§S  260^  and  280.22 


Tabi^  2.— Wastes  Excujdeo  From  Specific  Sources 


FaaKty 


Address 


Waste  descnption 


Bethlehem  Steel  Cofp...... Steelton,  PA. 


.  Uncured  and  cured  chemically  stabilized  etectnc  arc  furnace  dusl/siudge  (CSEAFD) 
treatment  residue  (K061)  generated  from  tf»e  pnrrwry  production  o*  sieei  after  IMay 
22.  1989.  This  excfuswo  is  conditioned  upon  the  data  obtained  from  Bethlehem  s 
fuM-scale  CSEAFD  treatment  faauty  because  BetWehems  onginai  data  *^e 
obtained  from  a  laboratory-scale  CSEAFD  treatment  process  To  ensure  tt^ai 
hazardous  constituents  are  not  present  m  the  waste  at  levels  of  regulator  concern 
once  the  fuH-scale  treatment  facility  is  m  operation.  Bethlehem  must  imptement  a 
testing  program  for  the  petitioned  waste.  This  testing  program  m.jsl  meet  the 
following  conditions  for  the  exclusion  to  be  valid 

(1)  resting: 

(A)  Imtal  Testing  Ounng  the  first  lour  weeks  of  operation  of  the  full-scale  treatment 
system.  Bethlehem  must  collect  representative  grab  samples  of  each  treated  batch 
of  the  CSEAFD  and  composite  the  grab  samples  daily  The  da.iy  composites  p'.or 
to  disposal,  must  be  analyzed  for  the  EP  leachate  concentrations  of  all  the  EP 
toxic  metals,  nickel  and  cyanide  (using  distilled  water  m  the  cyanKje  extractionsi 
and  the  total  constitueni  concentrations  of  reactive  sulfide  and  reactive  cyamoe 
Analyses  must  be  performed  according  to  SW-e46  methodologies  Beiniehem 
must  report  the  analytical  test  data  obtained  dunng  this  imtiai  penixJ  no  later  than 
90  days  after  the  treatment  of  ttie  first  full-scale  batch 
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Facility 


AddrM* 


Waste  dMcription 


8«tti«ah«n  Slaat  Cotp . 


JotwwtotMn.  PA.. 


iBi  Subseauent  Testing:  Bethlehem  mu«t  collect  '•P«••''«**^9?*J";7^  ^ 
unwies  to  produce  a  weekly  composrte  Mmpte.  BetWehem  J^  T*,"^^ 

hTcomSedand  maintained  on  arte  tor  a  mmmum  ol  three  yeare.  •"«*«» 
muaTSftSi^uSnUt  and  n^de  ava«abte  tor  «^ 
...  MnfMsntaiiva  ol  EPA  Of  the  State  Of  Pennsylvania. 
„»  /KTS   II  me  EP  extract  cooceotrationa  reauHinQ  trom  the  testing  m 

marMoad  and  diapoeed  in  accordance  with  Soljtitle  C  ot  fVJH^. 
,3,"^SS?2^S««?^  on.  week  o.  »y«em  '^Tj-P- B«»;««-/J^^ 
«;^ton  Chiet  Variance*  Section  (see  addreaa  below)  when  the*  Wl-s<»te  staonn 
S^'  ^^nSTand  waste  treatment  ha.  ''•^J^ .fr^l^*^^? 
I.  .JIl.!  Miatinn  mndition  (IK A)  must  be  submitted  to  the  bection  wnei, 
ZJ^  ^Sm  ^^SW  (OS-sJ^I).  us.  EPA.  401  M  street  S.W.  W»h- 
iSS^  kSm  ;«S^time  Ux)  "peeked  m  conditkx.  (1)(A).  At  •«  SecOon 
?w»  «k.u«Sl  BrtSehem  must  eubmrt  analytical  data  obtained  through  cond|don 
SS)  t^  mf^b«^r2SSS^.  within  the  time  penod  SP^-^^J^-.^S^)  ^T', 
.  Fa^^e  to^wbmit  the  required  data  obtained  ^romj^r^oMo  ^^)Wo,  (1MB) 
X%*  sp«*ed  time  pehod.  wi«  be  con«d^ 

10  rvvotie  Brthlehem-*  exclusion  to  the  axtent  ckected  by  epa.  m*  oau  muw  ne 
■ccamMnied  bv  the  lollowing  cerWicatioo  statement 
.M^SS^jrtnd  crinirTpe™     of  law  for  the  making  or  submnwon  of  false  w 

"£S^  S.S^'^lntat.ons  (P<«^:1 '?«2:,«g*e?lS  sT^)  °^ 
ItipTtef.!  Code  which  include,  but  may  not  be  limited  to.  18  U.S.C.  6928).  I 
^1;if  t^l1!it)^^^*"«l  «  or  accompany 

..^"^a^  Z^i^^^^^S^meil  section<s)  of  this  document  tor  which  I  cannot  personally 
^^^jtSrJnTiSJ  I  certity  a.  the  company  official  having 

sSvSu^SoJsSiitjTor  ^^7^  v^.  -"^^^  vir.rJSLr^*^'' 

JiSI^S^^rtH^  ««t  this  information  is  tnje.  acc^ 
-XSi^*mu!<H  this  infocmalwn  is  determined  by  EPA  mj.  ~te  duwreijon 
10  bL^  i«Mu^^  or  incomplete,  and  upon  comwyance  rt  th«  ^^  ^ 
S«5aS^r^2S^  and  agree  that  this  "^^^  ^"^^J^t^  ^"^ 
nevwhid  e«ect  or  to  the  extent  directed  by  EPA  and  thaj  ^^^^T^^rl 
SbJ  IWai^^rtiona  taken  in  contravention  ol  th.  oompai^f^i  RCTA^ 

fl^tonTwemMd  upon  the  company's  lelianca  on  the  void  e«*jawn. 
ii.^^^2^d*Sir»S«^«-«**o  arc  furnace  dust/sludge  (CSEAFD) 

22.  1989.  TN.  exchision  ia  conditioned  upon  •*  ^^oSj^^JSL^tatT^e 
^^cate  CSEAFD  traatment  f«*ty  bec«ae  B«*«*^^J^J'^.'Tf, 
ob^ad  from  a  ttbortory-scala  CSEAFD  tre«mert  procwa.  To  e«auw*a^ 
SSSSi.  M^«l««Wnot  present  in  the  waste  at  Iwiela  of  '*>9*s>c;y^no^ 
SS^f^SSneattnent  fi^ility  is  in  operation.  Bethlehem  muatjmptement. 
SSiQ^roJ*^  «»«  pe«*«*oned  waste.  TO.  testing  program  mo«  meet  the 
following  condition,  tor  the  exduawn  to  be  vtlid: 
li!)  Srestov  During  the  first  toor  weeks  of  operat«n  o»the  'ull-sj^le  treatment 

'^iS^.S^em  mSst  collect  'eP'«s«"'!«:r!i«t2r^,^'"SSt«1^ 
Sme  CSEAFD  and  composite  the  grab  samples  daily.  Th^daJ^composrtw,  P«w 
u.  !S«^  mustbe  anS«ed  for  the  EP  leachate  concenWftons  of  all  the  EP 
L2^^  ^eTa-S^nSe  (using  d«tll1ed  water  in  the  cyanide  extract«ns). 
S^^t^T^l^ttl^nt^c^^atioSs  Of  '««tive  suJfidjMujd^ 
Analyses  must  be  performed  according  to  SW-846  methodotog«s.  Bett.leh«n 
mt^' rl^^  S^S^cal  test  data  obtained  during  this  initial  period  no  later  than 

90  days  alter  the  treatment  of  the  first  full-scale  batch.  

iB^^seaueol  Testing:  Bethlehem  must  collect  representative  grab  samples  frorn 

*  Le^^^  bS>l  CSEAFD  generated  dally  and  composite  all  of  the  grab 

m™i^  W  prS  a  weekly  composrte  sample.  Bethlehem  then  "HiSt  analyse 

^ch^tv  wnposrte  sampte  for  the  EP  leachate  coocentratwns  of  al<  «^  EP 

f   ^T  ^l  ^^el    Analyses  must  be  performed  according  to  SW-846 

•i^^moSs^he^^^^  '^'"9  -^-'^  T"""  '""^^  It 
^  MmiSldand  maintained  on  site  for  a  minimum  of  three  years.  These  data 
^sT^'STlSn^S^upon  request  and  made  ava,lablefor^spection  by  any 
e««toveee  or  representative  of  EPA  or  the  State  of  Pennsylvania. 
(srSS^K  the  EP  extract  concentrations  resulting  "om  the  tesfng  k, 
cSS^i^ml'  (1)(B)  lor  chromium,  lead,  arsenic,  or  ^Iver  exceed  0.315  mg/l^ 
S  b^m  SxiL^  6.3  mg/1,  for  cadmiurn  or  selenium  exc^  "or^or'^liS^ 
nlrnm  exceeds  0  0126  mg/l;  for  nickel  exceeds  3.15  mg/1,  or  for  cyanioe 
Sdi  r^^/l.<x  total  rlact^e  cyanKle  or  total  reactive  sulfide  levels  exceed 

Ts^/kfl  ar3'5(io  mg/kg,  '-^^^•'^J.^^XcT' 
mana^  and  disposed  in  accordance  with  Subtitle  C  of  RCRA. 


Table  2.— Wastes  Excluded  From  SPECinc  Sources— Continued 


Facility 


Address 
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nUJNG  CODE  65M-5IMI 


40  CFR  Part  271 

[FRL-3574-3] 

Guam;  Final  Authorization  of  Territorial 
Hazardous  Waste  Management 
Program 

AGENCY:  Environmental  Protection 
Agency. 

action:  Immediate  Bnal  rule. 

summary:  The  Territory  of  Guam  has 
applied  for  final  authorization  of 
revisions  to  its  hazardous  waste 
program  imder  the  Resource 
Consei^ation  and  Recovery  Act 
(RCRA).  EPA  has  reviewed  Guam's 
application  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  Guam's  hazardous  waste  program 
revision  satisHes  all  of  the  requirements 
necessary  to  qualify  for  Hnal 
authorization.  Thus,  EPA  intends  to 
approve  Guam's  hazardous  waste 
programs  revisions.  Guam's  application 
for  program  revision  is  available  for 
public  review  and  conmient. 

dated:  Final  authorization  for  Guam 
shall  be  effective  July  21, 1989  unless 
EPA  publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  Guam's  program 
revision  application  must  be  received  by 
the  close  of  business  June  21, 1989. 


Waste  description 


{3)  Dam  submittals:  Within  one  week  of  system  start-up,  Bethlehem  must  notify  the 
Section  Chwf.  Vanances  Sectwn  (see  address  betow)  when  the»  full-scale  stab*- 
zatwo  system  Is  on-line  and  waste  treatment  has  begun.  All  dau  obtained  througti 
the  initial  testing  conditwn  (1)(A).  must  be  submmed  to  ttie  Section  Ch«i 
Vanances  Section,  PSPD/OSW,  (OS-343),  U.S.  EPA.  401  M  Street,  SW .  Washing- 
ton. DC  20406  within  the  time  penod  specified  m  condrtKSn  (1)(A)  At  the  Section 
Chief  s  request  Bethlehem  must  submit  analytical  daU  obtained  through  condition 
(1)(B)  to  the  above  address,  withm  the  time  penod  specified  by  the  Section  CNel 
Faikjre  to  submit  the  required  data  obtained  from  either  condition  (IMA)  or  (1)(B) 
within  the  specified  time  penods  will  be  considered  by  the  Agency  sutfioent  basis 
to  revoke  Bethlehem's  exclusion  to  the  extent  directed  by  EPA  All  data  must  be 
accompanied  by  ttie  folte>wing  certification  statement 

"Under  avU  and  cnminal  penalty  of  law  for  the  making  or  submission  of  false  or 
fraudulent  statements  or  representations  (pursuant  to  the  apptacabie  provisions  of 
the  Federal  Code  which  include,  but  rr,ay  not  be  limited  to.  18  U  SC  6928)  I 
certify  that  the  information  contained  in  or  accompanying  this  document  is  true 
accurate  and  complete. 

"As  to  the  (those)  identified  section(s)  of  this  documem  for  which  I  cannot  personally 
venfy  its  (their)  truth  and  accuracy,  1  certify  as  the  company  offxaal  hawng 
supevisory  responsibility  for  the  persons  who,  acting  under  my  dKect  instructions 
made  the  venfication  that  this  information  «  true,  accurate  and  complete 

"In  the  event  that  any  of  this  information  is  determined  by  EPA  m  its  sole  (fcscretion 
to  be  false,  inaccurate  or  incomplete,  and  upon  conveyance  of  this  fact  to  the 
company.  1  recognize  and  agree  that  this  exckision  of  wastes  w»  be  vwd  as  if  it 
never  had  effect  or  to  the  extern  deeded  by  EPA  and  that  the  corpany  win  be 
liable  for  any  actions  taken  in  contravention  of  the  company's  RCRA  and  CERCtA 
obligatkjns  premised  upon  the  company's  reliance  on  the  void  exckjson." 


ADDRESSES:  Copies  of  Guam's  program 
revision  application  are  available  during 
the  business  hours  of  9:00  a.m.  to  5KX) 
p.m.  at  the  following  addresses  for 
inspection  and  copying: 
Guam  Environmental  Protection 
Agency,  Harmon  Industrial  Plaza, 
Agana,  Guam  96910  Hione:  671/646- 
8865. 

U.S.  EPA  Headquarters  Library,  PM 
211A,  401  M  Street,  SW.,  Washington, 
DC  20460  Phone:  202/382-5926. 

U.S.  EPA  Region  IX  Library-Information 
Center,  215  Fremont  Street,  San 
Francisco,  CA  94105  Phone:  415/974- 
8076. 

Written  comments  should  be  sent  to 
April  Katsura.  U.S.  EPA  Region  IX  (T-2- 
5),  215  Fremont  Street,  San  Francisco, 
CA  94105  Phone:  415/974-6137. 
FOR  FURTHER  INFORMATION  CONTACT: 
April  Katsura  at  the  above  address  or 
phone  number. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act"),  42  U.S.C. 
6929(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Pub.  L.  98-616,  November  8, 1984. 


hereinafter  "HSWA ')  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  imder  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  Parts  260- 
266  and  124  and  270. 

B.  Guam 

Guam  initially  received  final 
authorization  on  January  27. 1986.  On 
July  8, 1988,  Guam  submitted  a  program 
revision  application  for  additional 
program  approvals.  Today,  Guam  is 
seeking  approval  of  its  program  revision 
in  accordance  with  40  CFR  271.21(b)(3). 

EPA  has  reviewed  Guam's 
application,  and  has  made  an  immediate 
final  decision  that  Guam's  hazardous 
waste  program  revisions  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently, 
EPA  intends  to  grant  final  authorization 
for  the  additional  program  modifications 
to  Guam.  The  public  may  submit  written 
comments  on  EPA's  immediate  final 
decision  up  until  June  21. 1989.  Copies  of 
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Guam's  application  for  program  revision 
are  available  for  inspection  and  copying 
at  the  locations  indicated  In  the 
"Addresses"  section  of  this  notice. 

Approval  of  Guam's  program  revision 
shall  become  effective  in  60  days  unless 
an  adverse  comment  pertaining  to  the 
Territory's  revision  discussed  in  this 
notice  is  received  by  the  end  of  the 
comment  period.  If  an  adverse  comment 
is  received  EPA  will  publish  either  (1)  a 
withdrawal  of  the  immediate  final 
decision  or  (2)  a  notice  containing  a 
response  to  comments  which  either 
affirms  that  the  immediate  final  decision 
takes  effect  or  reverses  the  decision. 

Guam  is  applying  for  authorization  for 
the  following  Federal  hazardous  waste 
statute  and  regulations: 


Fadarai  raqutrenwm 

Tanilofy  MAKXtty 

•  3006(()Av«laMltya( 

GovamMM  Coda 

IntomMtioa  40  CFR 

Mooei.  0002.  sees. 

P«t  ^  SubiMft  A  S 

0000.  and  0090: 10 

U.&C.56^ 

Quvn  Coda  Aimowad 

(GCA>|5ll03(a)<ll): 

Hazardoua  Wasta 

Raguiations  (HWMR) 

p«1a  H.B.  M.C.16.  II.H. 

andlXA. 

•  Exduaionor 

lOQCASaction 

H(XM«h0tdWM<*(49 

5il03(aMli).  HWMR 

FR  44860.  NoMnMr 

Part  MIX 

13.  1904). 

•  inlarimSlatua 
Standaida  ApoHcalXNty 
(49  FR  40005. 
N(Man*ar2l.  1904). 

•  Corracttona  10  Taat 
MaOKXla  Manual  (49 
FR  47301.  Oacambar 
4.  1904). 

•  Satallita  Accutnulation 
(49  FR  49571. 
Oacambar  20. 1904). 

•  OaHniiion  ol  SoNd 
Waala  (SO  FR  014. 
j«iu«y  4. 1905).  aa 
amandad(50FR 
14216,  April  11.1904) 
Wid  (50  FR  33542. 
Auguat  20.  1985). 

«  Interim  Statu* 
Standards  for 
Treatmant  Storaga  or 
Diaposal  FaaMiaa  (50 
FR  16044.  Afltil  23, 
1965). 

•  Financial 
RenportsiMity' 
S«nie<nenl  Agraamant 
(51  FR  16443.  May  2. 
1966) 

•  bating  o(  Spanl  Pickla 
Uqoor  (K062)  (51  FR 
19320.  May  28.  1966). 


lOGCASadion 
5ll03(a)(ii):  HWMR 
PartVHA. 

10  GCA  Sadiort 
51103<a)<ll);HWMR 
Pwts  11.8.  U.E.  and 
IX.A. 

lOOCASaciloo 
51103(aM1l);HWMR 
Pwts  IV  A  and  0. 

lOQCASaction 
51103(aXll);MWMR 
Pwla  H.B.  HI.A.  VIA 
VIIA  and  VIIIA 


lOQCASaction 
51103(a)(11);HWMR 
Part  VILA. 


10  OCA  Sactions 
5il03(a)(ll)and 
51104(c);  HWMR  Parta 
H.B,  VIA  VIIA  and 
IX.A. 

lOQCASaction 
51103(a)(1l);HWMR 
Pwl  III  A. 


In  its  July  8. 1988  application,  Guam 
has  also  requested  authorization  for 
section  3006(0  of  HSWA.  availability  of 
information.  This  provision  requires  that 
state  agencies  provide  public  access  to 
information  equivalent  to  that  provided 
by  EPA  under  the  Freedom  of 
Information  Act.  5  U.S.C.  552.  EPA's 


"cluster  rule '.  51  FR  33712.  September 
22, 1986.  allows  EPA  to  place  a  state  on 
a  compliance  schedule  to  modify  its 
program  in  accordance  with  40  CFR 
271.21(g).  On  February  5. 1987,  EPA 
published  a  compliance  schedule  for  the 
Territory  of  Guam  to  obtain  program 
revisions  for  HSWA  section  3006(f)  (52 
FR3652). 

Guam's  program  revision  contains  no 
Territorial  requirements  that  are 
broader  in  scope  than  the  relevant 
Federal  requirements.  Guam  will  not 
have  issued  any  Territorial  hazardous 
waste  permits  prior  to  being  authorized 
for  the  above  program  revisions.  The 
Territorial  program  does  not  include 
jurisdiction  over  Indian  Lands,  because 
there  are  no  Indian  Lands  in  Guam. 

CDedskm 

I  conclude  that  Guam's  application  for 
program  revision  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly. 
Guam  is  granted  final  authorization  to 
operate  its  hazardous  waste  program  as 
revised.  Guam  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA- 
program.  subject  to  the  limitation  of  its 
revised  program  application  and 
previously  approved  authorities.  Guam 
also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Section  3008. 
3013  and  7003  of  RCRA. 

Compliance  with  Executive  Order  12291 
The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Certification  Under  The  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Guam's  program, 
thereby  eliminating  duplicative 
requirements  for  handlers  of  hazardous 
waste  in  the  Territory.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 


lands.  Inter-governmental  relations. 
Penalties.  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006  and  7004(b) 
of  the  Solid  Waste  Disposal  Act  as  amended 
42  U.S.C.  6912(a),  6926,  6974(b). 
Danial  W.  McGovem. 
Regional  Administrator. 

Dated:  April  19. 1989. 
[FR  Doc.  89-12182  Filed  S-19-89:  8:45  am) 
WLUNO  cooc  asco-so-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations: 
New  York  et  aL 

AGENCY:  Federal  Emergency 

Management  Agency. 

ACnOM;  Final  rule. 

summary:  Modified  base  (100-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below. 

"These  modified  elevations  are  the 
basis  for  the  floodplain  management 
measures  that  the  community  is  required 
to  either  adopt  or  show  evidence  of 
being  already  in  effect  in  order  to 
qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program. 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  modified  base  flood  elevations, 
for  the  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  maps  are  available  for  inspection 
indicated  on  the  table  below. 
ADDRESSES:  See  table  below: 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  John  L.  Matticks.  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2767. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  Hood  elevations  for 
each  community  listed.  Proposed  base 
Hood  elevations  or  proposed  modified 
base  flood  elevations  have  been 
published  in  the  Federal  Register  for 
each  community  listed. 

The  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448)).  42  U.S.C.  4001- 
4128,  and  44  CFR  Part  67.  An 


opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determination  to  or  through  the 
community  for  a  period  of  ninety  (90) 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  flood-prone 
areas  in  accordance  with  44  CFR  Part 
60. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  the  final  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291.  so  no 
regulatory  analyses  have  been 
proposed.  It  does  not  involve  any 
collection  of  information  for  purposes  of 
The  Paperwork  Reduction  Act. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  floodplains. 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  EO.  12127. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  modified  base  flood  elevations 
are  finalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  Any 
appeals  of  the  proposed  base  flood 
elevations  which  were  received  have 
been  resolved  by  the  Agency. 


Source  ol  flooding  and  location 


NEW  YORK 


#Deptli 

m  leet 

atxwe 

ground 

'^Eleva 

tion  m 

feel 

(NGVD) 

Modified 


OncMa  Castle  (village).  Oneida  County  (FEMA 
Docket  No.  694S) 

Oneida  Creek 

Most  downslieain  curpcale  limits 

Most  upstream  corporate  limits 

Maps  available  for  inspection  at   17  W    2n<i 

Street.  Oneida  Castle.  New  Yorit. 


OKLAHOMA 


^ulsa  (city).  Tul«a,  Osage  a  Rogers  Counties 
(FEMA  Docicet  No.  6943) 

Arkansas  River: 
Approximately    2.100    leet    upstream    of    71  si 

Street  bridge 

Approximately  3.450  feel  downstream  ol  Sist 
Street  bridge 


•«7 
•452 


•622 
•624 


Source  of  flooding  and  locatior 


Approximately  800  feet  downstream  of  Texas 
and  Pacific  Railroad  bridge 

Approximately  1.950  leet  upstream  of  St.  liXM 

San  Francisco  Railway  bridge 

Uttle  Ha*ey  Cme* 

Ceoterline  of  Mmgo  Road 

1.000  feet  upstream  of  9is1  Street  


Map*    svaWsbli    for   ins^wtian   at   200   Cwic 
Center.  Sule  642.  TuBa.  Oliiahoma. 


PENNSYLVANIA 


MotTisville  (borough),  Bucks  County  (FEMA 
Docket  ffo.  694S) 

Delaware  River. 

Downstream  corporate  limits 

Approximatety  lOO  feet  upstream  of  U.S.  Route 


#Oepth 

in  (eel 

above 

ground. 

^Eleva- 

kon  m 

feet 

(KtGVD) 

■Modified 


Maps   available   for   inspectkw   at   35   Urvon 
Street  MonisviHe.  PennsylvarM. 


SOUmCAROUNA 


Graanwood  County  (unincorpocatod  araaa) 
(FEMA  Docket  No.  6t40 

Turner  Branch: 

At  mouth _ _ 

Just  downstream  ol  Newcastle  Road 

Just  upstream  of  Newcastle  Road 

Just  downstream  of  Earl  Court _ 

Just  upstream  of  Ean  Court 

Just  upstream  of  Laiieforest  Road 

Maps  availabte  for  inspection  at  the  Greenwood 
County  Courthouse.  Office  of  ttie  County  Engi- 
neers.-Jloom  107.  Greenwood.  South  Carokna 


TENNESSEE 


CoHierviile  (town).  Shefby  County  (FEMA 
Docket  No.  694a) 

Wait  Rrver  Lateral  K. 
About   1  3  miles  downstream  of  Coil«fi«ile-Ar- 

lingtoit  Road 

About  1  mJe  downstream  of  CoiiierviiieAriii^- 

Ion  Road 

About  2100  feet  downstream  of  CoUiervilie-Ar- 

Imgton  Road  

Just  downstream  of  ColliervilieArlingtoo  Road 
Maps  avallattte  for  inspection  at  the  Town  HaM. 
101  Wainul  Street  Collierville,  Tennessee 

Ruttierford  County  (unincorporated  areas) 
(FEMA  Docket  No.  694S) 

East  foik  Stones  RMtr. 

At  mouth 

Atxxit  1000  feet  downstream  of  OW  Jefferson 
Pike 

West  Fork  Stones  River 

At  mouth      

About  1  2  mies  upstream  ot  Old  Jefferson  P*e 
Ma»»s  available  for  inspection  at  the  County 

Coiinhouse.    ;00   North   Maple   Street.   Room 

200.  Murfreesboro.  Tennessee 


TEXAS 


Peartand  (City),  Brazoria  and  Harris  Counties 
(FEMA  Docket  No  6945) 

Clear  Creek 

Apptoximalely    52  mile  riownstream  of  down- 
stream corpvKate  limits 

At  upstream  corporate  limits 

Maps  available  for  Inspection  at  the  City  HaM. 

Oepartmeoi  ol  Public  Works.  3519  Litjeny  Dnvo. 

Pearland  'Texas 


VIRGINIA 


Craigsville  (town).  Augusta  County  (FEMA 
Docket  No.  6945) 

Taylor  Hollow: 
Approximately  70  feet  upstieam  of  State  Route 
42 


•20 
•22 


•525 
•590 
•600 
•602 

•eoe 

•622 


•294 


•303 


•312 
•334 


•506 
•506 


•506 
•506 


•31 
•47 


Source  of  flooavig  and  location 


m  Iset 
above 

wound 

Eieva 
lK»  o 

(K'GvO) 
Mod«i«d 


-f- 


•630 
•636 


'664 
•672 


Approxinvalely  500  teet  upstream  of  upstream 
corporate  limrts 

"■•"I  tor  k»apse>leii  at  6  East  Johnsoi 
Street  Staunton.  Vr^raa. 


•15<56 


HaroM  T.  Dtiryee. 

Administrator.  FedemI  Insurance 
Administration. 

Issued:  May  9, 1989. 

|FR  Doc.  89-12206  Filed  5-19-89:  &45  am| 
BIU.ING  CODE  67l»-03-M 


INTEftSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1004 

[Ex  Parte  No.  55  (Sub-67)J 

Interpretations  and  Routing 
Regulations 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  amendment  to  final 
rules. 


summary:  The  Commission  has  adopted 
an  amendment  to  the  final  rules 
promulgated  in  Interpretations  and 
Routing  Regulations.  5  I.C.C.2d  83  (1988). 
and  published  in  the  Federal  Register  at 
53  FR  47219.  November  22. 1988.  In  that 
case,  we  consolidated  the 
interpretations  and  routing  regulations 
into  a  central  location,  Part  1004.  and 
removed  obsolete  matter.  In  connection 
with  the  so-called  1-airline-mile  corridor 
rule  (formerly  49  CFR  1041.12).  we 
removed  the  prohibition  against  motor 
passenger  carriers  providing  service 
beyond  authorized  regular  routes  within 
the  Washington.  DC.  commercial  zone 
and  generally  within  the  New  York 
metropolitan  area,  in  the  belief  the 
material  was  obsolete. 

The  Americaii  Bus  Association  filed  a 
petition  to  reopen,  seeking  restoration  of 
the  exception  for  metropuhtan  New 
York.  We  have  reinstafpd  the  New  York 
area  exception.  We  expressly  indicated 
in  our  prior  decisions  thdt  no 
substantive  change  was  intended  by  the 
new  rules.  However,  the  act  of  removing 
the  New  York  exception  did  effect  a 
substantive  change.  Accordingly, 
consistent  with  our  overriding  origindl 
intent,  we  have  restored  the  exception 
as  to  the  New  York  metropolitan  area. 
EFFECTIVE  DATE:  June  21, 1989. 


21956 


Federal  Register  /  Vol.  54.  No.  97  /  Monday.  May  22.  1989  /  Rules  and  Regulations 


FOH  FURTMf  R  IHroHKIATION  CONTACT: 

Richard  L.  Gagnon.  (202)  27S-7711. 

or 
Richard  B.  Felder.  (202)  275-7691  (TDD 
for  hearing  impaired:  (202)  275-1721) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call. 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.) 

Eavironmental  and  Energy 
Considerationt 

We  conclude  that  our  action  will  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  conservation 
of  energy  resources. 
Regulatory  Flexibility  Analysis 

The  Commission  certifies  that  the 
final  rule  adopted  here  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Our  action  merely  involves  restoration 
of  a  part  of  the  prior  rule  in  order  to 
vitiate  a  substantive  change  that  was 
unintended. 

Ust  of  Subjects  in  49  CFR  Fart  1004 

Administrative  practice  and 
procedure.  Motor  carriers,  Freight 
forwarders. 

Autliority:  49  U.S.C  10321  and  5  U.S.C.  553. 

Decided:  May  15, 1989. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Simmons,  Commissioners 
Andre,  L,amboley,  and  Phillips. 
NorsU  R.  McG«e, 
Secretary. 

For  the  reasons  set  out  in  the 
preamble  Title  49,  Chapter  X.  Part  1004, 
of  the  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  1004-(AMENDED1 

1.  The  authority  citation  for  Part  1004 
continues  to  read  as  follows: 

Authority:  49  U.S.C  10321  and  5  U.S.C.  553. 

2.  Section  1004.20  is  revised  to  read  as 
follows: 


S1004^    Regular-route  motor  passenger 
service. 

(a)  A  motor  common  carrier 
authorized  to  transport  passengers  over 
regular  routes  may  serve:  (1)  All  points 
on  its  authorized  route;  (2)  all 
municipalities  wholly  within  1  airline 
mile  of  its  authorized  route;  (3)  all 
unincorporated  areas  within  1  airline 
mile  of  its  authorized  route;  and  (4)  all 
military  posts,  airports,  schools,  and 
similar  establishments  that  may  be 
entered  within  1  airline  mile  of  its 
authorized  route,  but  operations  within 
any  part  of  such  establishment  more 
than  1  airline  mile  from  such  authorized 
route  may  not  be  over  a  public  road. 

(b)  This  section  does  not  apply  to 
those  motor  passenger  common  carriers 
authorized  to  operate  within: 

(1)  New  York,  NY; 

(2)  Rockland,  Westchester.  Orange,  or 
Nassau  Counties.  NY; 

(3)  Fairfield  County,  CT;  and 

(4)  Passaic.  Bergen.  Essex,  Hudson. 
Union,  Morris,  Somerset.  Middlesex,  or 
Monmouth  Counties.  N]. 

[FR  Doc.  89-12142  Filed  5-19-88;  8:45  am) 

BILUNO  CODE  703S-01-II 


Proposed  Rules 


2193: 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putilic  of  Ihe 
proposed  issuance  of  njles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Intefssfed  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


AOUIMSTRATiVE  CONFERENCE  OF 
THE  UNITED  STATES 

1  CFR  Part  316 

Roster  of  Dispute  Resolution  Neutrals 

agency:  Administrative  Conference  of 
the  United  States. 

ACTION:  Proposed  rule. 


summary:  This  proposed  rule 
establishes  Administrative  Conference 
policies  and  procedures  for  creating  and 
operating  a  Roster  containing 
information  on  mediators  and  other 
"neutrals"  available  to  assist  in 
resolving  disputes  under  federal 
administrative  programs.  The  Roster 
would  be  operated  by  the  Conference 
for  the  benefit  of  other  federal  agencies 
and  parties  to  disputes  involving 
administrative  programs.  The  Roster  is 
intended  to  increase  agencies'  ability 
expeditiously  to  locate  and  retain 
mediators,  trainers,  and  other  apt 
neutrals  across  the  country  by  creating  a 
clearinghouse  of  basic  data  and  to 
increase  agency  officials'  awareness  of 
the  availability  of  alternative  means  of 
disputes  resolution. 

DATE  Comments  must  be  received  on  or 
before  July  6, 1989. 

ADORESS:  Interested  organizations  and 
individuals  are  invited  to  submit  written 
comments  to  Charies  Pou,  Jr..  Senior 
StalT  Attorney,  Administrative 
Conference  of  the  United  States,  2120  L 
Street.  NW..  Suite  500.  Washington.  DC 
20037.  All  written  comments  will  be 
available  for  inspection  during  office 
hours  at  the  above  address. 
FOR  niRTNER  INRNIMATION  CONTACT 
Charles  Pou,  Jr..  202-254-7020. 
SUPPLEMENTARY  mPORMATlON:  The 

Roster  will  contain  basic  data  on 
neutrals,  so  as  to  increase  agencies' 
access  to  mediation  services.  The  Roster 
has  its  origins  in  a  series  of  Conference 
recommendations  and  studies  on 
acquiring  the  services  of  persons  to 
assist  agencies  in  using  alternative 
means  of  dispute  resolution.  The  Roster 


will  further  the  Conference's  statutory 
mission  to  serve  as  a  clearinghouse  for 
interchange  of  information  potentially 
useful  in  improving  administrative 
procedure. 

The  Administrative  Conference  has 
repeatedly  encouraged  agencies  to  take 
advantage  of  mediation,  negotiation, 
minitrials,  binding  arbitration  and  other 
alternative  means  of  dispute  resolution 
("ADR").  Some  agencies  have  begun  to 
employ  these  methods  to  reduce 
transaction  costs  and  reach  better 
results. 

A  key  figure  in  the  effective  working 
of  various  modes  of  ADR,  including 
negotiated  rulemaking,  is  the 
"neutral" — a  person,  usually  serving  at 
the  will  of  the  parties,  who  generally 
presides  and  seeks  to  help  the  parties 
reach  a  resolution  of  their  dispute. 
These  neutrals,  often  highly  skilled 
professionals  with  considerable  training 
in  techniques  of  dispute  resolution,  can 
be  crucial  to  using  ADR  methods  with 
success.  For  agencies  to  use  ADR 
effectively,  they  should  take  steps  to 
develop  routines  for  deciding  when  and 
how  these  persons  can  be  employed,  to 
identify  qualified  neutrals,  and  to 
acquire  their  services.  The  Roster  is 
intended  to  serve  as  a  repository  of  data 
that  will  help  agencies  and  others  who 
employ  ADR  methods  in  government 
disputes  to  accomplish  the  following 
goals: 

•  Supply.  Broadening  the  base  of 
qualified,  acceptable  individuals  or 
organizations,  inside  and  outside  the 
government,  to  provide  ADR  services. 

•  Qualifications.  Insuring  that 
neutrals  have  adequate  skills,  technical 
expertise,  experience  or  other 
competence  necessary  to  promote 
settlement,  while  avoiding  being  too 
exclusive  in  the  selection  process. 

•  Acquisition.  Expediting  methods,  or 
developing  new  techniques,  for 
expeditiously  acquiring  the  services  of 
neutrals  at  a  reasonable  cost  and  in  a 
manner  which  (a)  insures  a  full  and 
open  opportunity  to  compete  and  (b) 
enables  agencies  to  select  die  most 
qualified  person  to  serve  as  a  neutral. 

The  Roster  will  provide  agencies  and 
other  parties  with  basic  data  on 
neutrals,  avoid  routine  Conference 
evaluation  of  neutrals'  qualifications 
and  performance,  and  limit  the  effort 
required  for  the  Conference  to  prepare 
lists  of  requested  neutrals.  The 
Conference  generally  would  not  try  to 
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match  neutrals  to  particular  disputes. 
Rather,  it  would  generally  provide  a 
focused  list  of  likely  candidates,  taking 
into  account  specifications  of  parties  to 
disputes.  This  removes  the  Conference 
from  most  of  the  subjective 
decisionmaking  in  the  selection  process, 
while  at  the  same  time  encouraging 
parties  to  become  "informed 
consumers  '  capable  of  specifying  the 
characteristics  they  desire  in  a 
prospective  neutral.  This  underscores 
the  need  for  guidance  to  the  uninitiated: 
the  Conference  would  provide  an 
explanatory  brochure  on  the  Rosier  s 
use,  offer  telephone  advice  when 
requested  on  appropriate  use  of  the    . 
Roster,  and  possibly  refer  parties  lo 
volunteer  neutrals  for  further 
information. 

The  rules  require  neutrals  to  submit 
certain  basic  information,  and  make 
additional  submissions  optional. 
Required  information,  necessary  for 
parties  to  obtain  a  list  of  likely 
candidates,  would  include  depth  and 
type  of  neutral  experience,  training, 
subject-matter  expertise,  education 
degrees,  present  organizational 
affiliation,  and  fee  schedule.  Additional 
information  that  may  be  helpful  in 
making  a  final  selection  may  be 
submitted,  but  is  not  necessary  for 
listing. 

All  neutrals  who  supply  the  basic  data 
will  be  listed.  Given  the  Conferences 
resources  and  the  potential  size  of  the 
Roster,  it  is  impractical  for  the 
Conference  to  investigate  and  verify  all 
neutrals'  applications.  The  rules  adopt  a 
certification  approach  used  by  many 
agencies  which  discourages  dishonest 
submissions  while  not  placing  an 
investigative  burden  on  the  agency.  At 
the  same  time,  the  Conference  reserves 
the  right  to  verify  any  information 
submitted  and  to  remove  from  the 
Roster  the  names  of  people  who  falsify 
information  submitted  to  the 
Conference.  The  rules  make  it  clear  to 
parties  that  the  Conference  will  not 
guarantee  the  accuracy  of  information  in 
its  files. 

The  Roster  files  may  be  managed  on  a 
computer  data  base  system.  If  so.  the 
Conference  expects  to  cross-reference 
Roster-listed  neutrals  according  to 
categories  that  include  experience, 
training,  subject-matter  expertise, 
educational  degrees,  organizational 
affiliation,  and  fee  schedule. 
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To  avoid  conflicts  of  interest  for 
neutrals,  the  rules  require  neutrals  on 
the  Roster  to  abide  by  the  Society  of 
Professionals  in  Dispute  Resolution  code 
of  conduct  that  details  what  a  neutral 
should  disclose  and  how  to  handle 
potential  conflicU  of  interest,  as  well  as 
any  odier  code  that  the  neutral  is 
subject  to.  The  principal  of  disclosure 
appears  to  be  the  most  practical  means 
of  discovering  and  avoiding  conflicts  of 
interest  The  rules  place  an  obligation  on 
the  neutral  to  act  in  accordance  with 
ethical  standards  while  allowing  an  up- 
to-date  evaluation  by  the  parties  of  the 
potential  for  conflict  of  interest  based  on 
the  spediics  of  their  particular  dispute. 

While  the  Conference  reserves  the 
right  to  remove  neutrals  who  have 
falsified  information  or  otherwise 
clearly  violated  accepted  ethical 
standards,  it  would  not  ordinarily 
evaluate  the  quality  of  work  by  neutrals 
on  the  Roster.  The  Conference  would 
simply  disseminate  to  Roster  users  the 
names,  addresses  and  phone  numbers  of 
parties  in  cases  handled  by  each  neutral 
on  a  panel,  and  prospective  users  can 
carry  out  their  own  inquiries.  To 
document  and  evaluate  program 
effectiveness,  the  Conference  would  ask 
parties  to  fUl  out  a  report  card  on  the 
Roster  program  that  includes  questions 
regarding  me  effectiveness  of  guidance 
on  choosing  a  neutral  satisfaction  with 
the  Conference's  administrative  efforts, 
and  die  quality  of  Roster-listed  neutrals 
in  general 

Parties  may  contact  Roster  staff  if 
they  are  dissatisfied  with  the 
performance  of  a  particular  neutral 
whose  name  they  obtained  from  the 
Conference's  Roster.  Only  confirmed 
complaints  involving  significant 
violations  of  ethical  standards  or  law 
would  be  retained  in  neutrals'  files.  The 
Conference  retains  the  right  to  notify 
legal  authorities  if  there  is  reason  to 
suspect  illegal  activity  has  occurred. 

Regulatory  FlexibUity  Act 

The  Regulatory  Flexibility  Act  of  1980, 
5  U.S.C.  601-612.  requires  that  a 
Regulatory  Flexibility  Analysis  be 
performed  for  all  rules  that  are  likely  to 
have  "significant  economic  impact"  on  a 
substantial  number  of  small  entities.  The 
rule  will  have  no  such  impact.  It 
provides  a  wholly  voluntary  procedure 
by  which  parties  may  locate  neutrals  to 
help  them  reach  agreement.  Alternative 
dispute  resolution  techniques  should 
provide  a  quicker,  less  expensive 
method  of  resolution  than  traditional 
litigation  and  negotiation. 

Paperwork  Reduction  Act 

Pursuant  to  44  U.S.C.  3501  et  seq.,  and 
5  CFR  1320.13,  forms  for  collection  of 


data  from  persons  wishing  to  be  listed 
on  the  Roster  must  be  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval.  Accordingly,  the 
Conference  will  submit  the  proposed 
registration  form  to  OMB.  and 
organizations  or  individuals  desiring  to 
submit  comments  regarding  the 
information  collection  items  on  the  form, 
are  requested  to  direct  their  comments 
to  (1)  die  Office  of  Information  and 
Regulatory  Affairs,  Room  3002,  New 
Executive  Office  Building.  Washington, 
DC  20503,  (2)  with  a  copy  to  Charles 
Pou,  Jr.,  Administrative  Conference  of 
die  United  State*,  2120  L  Street  NW.. 
Suite  50a  WasUngton,  DC  20037.  The 
annual  estimated  burden  of  reporting 
and  recordkeeping  is  500  hours. 

Liat  of  Subjects  in  5  CFR  Part  316 

Administrative  practice  and 
procedure.  CHaima,  Intergovernmental 
relations. 

Date:  May  16, 1960. 
WlBiiB  |.  Ohwrtssil. 

Executive  Director. 

Part  316  is  proposed  to  be  added  to 
Tide  1,  Chapter  DL  to  read  as  follows: 

Part  SIS-ROSTER  OF  DISPUTE 
RESOLUTION  NEUTRALS 

Subpart  A— Conference  Roetar; 


2mC> 

316.100  Scope  and  PuipoM 

316.101  Definitiona 

316.102  Administrative  Responsibilities 

Subpwt 


31&200  The  Roster 

316.201  Adherence  to  Standards 

316.202  Status  of  Neutrals 

316.203  Registration 

316.2M  Ri^ts  of  Persons  Listed  on  the 

Roster 

316.20S  Removal 

Subpart  C-^roeedura*  «or  Ot>taintna 
Namee  of  Neutrals 

316.300  Request 

316.301  Submissions  of  Names  of  Neutrals 

316.302  Conflict  of  Interest:  ComplainU 
Authority:  Pub.  L  88-499.  78  Stat.  615, 

U.S.C.  571  through  575;  31  U.S.C  9701. 

Subpart  A— Confaranca  Roster, 
Responsibilities 

§316.100.    Scope  and  Purpose. 

These  rules  are  issued  pursuant  to  the 
Administrative  Conference  Act.  5  U.S.C. 
571-575.  providing  authority  to  arrange 
for  interchange  among  federal 
administrative  agencies  of  information 
potentially  useful  in  improving 


administrative  procedure,  and  to  assist 
agencies  to  carry  out  regidatory 
activities  and  other  federal 
responsibilities  expeditiously  in  the 
public  interest  This  Part  applies  to  all 
neutrals  listed  or  seeking  to  be  listed  on 
the  Roster,  and  to  all  persons  or  parties 
seeking  to  obtain  from  the  Conference 
the  names  of  neutrals  listed  on  the 
Roster  in  connection  with  disputes 
involving  federal  administrative 
programs. 


S31S.10L 

(a)  "Administrative  program"  means 
any  program  administered  by  a  federal 
agency  and  includes  a  federal  function 
which  involves  protection  of  the  public 
interest  and  the  determination  of  rights, 
privileges,  and  obligations  of  private 
persons  through  rulemaking, 
adjudication,  licensing,  or  investigation, 
as  such  terms  are  used  in  section  551  of 
Tide  5,  U.S.  Code. 

(b)  "Chairman"  means  the  Chairman 
of  the  Administrative  Conference  of  the 
United  States. 

(c)  "Dispute"  means  any  question 
material  to  a  decision  concerning  an 
administrative  program  about  which 
persons  who  would  be  substantially 
affected  by  the  decision  or  the  agency 
disagree. 

(d)  "Neutral"  means  an  individual 
who,  wldi  respect  to  a  dispute,  serves  as 
a  conciliator,  facilitator,  mediator,  fact- 
finder, or  arbitrator,  or  otherwise 
functions  specifically  to  aid  the  parties 
in  resolving  the  dispute  or  portions 
thereof. 

(e)  "Party"  means 

(1)  For  proceedings  with  designated 
parties,  the  same  as  in  section  551(3)  of 
Tide  5.  U.S.  Code; 

(2)  For  proceedings  without 
designated  parties,  a  person  who  will  be 
significandy  affected  by  the  decision 
and  who  participates  in  the  proceeding: 
and 

(3)  The  authorized  representative  of 
any  agency  charged  with 
decisionmaking  authority. 

(f)  "Roster"  means  a  list  maintained 
by  the  Chairman  of  persons  qualified  to 
provide  services  as  neutrals  in  disputes 
relating  to  administrative  programs. 

§316.102.    AdminlatraSvereaponsibiiltiea. 

The  Chairman  may  establish  and 
maintain  a  Roster  of  individuals  to  serve 
as  neutrals  in  assisting  parties  in 
resolving  disputes  involving 
administrative  programs.  The  Chairman 
shall  have  final  responsibility  for 
creation  and  maintenance  of  the  Roster. 
The  Chairman  may  review  the  status  of 
all  persons  whose  continued  eligibility 
for  listing  on  the  Roster  has  been 


questioned  and  make  determinations 
about  such  eligibility  according  to  the 
criteria  set  forth  in  §  316.205(a]. 

Subpart  B—Roster,  Registration  and 
Removal 

§316.200.    The  roster. 

(a)  The  Roster  shall  consist  of  a  listing 
of  persons  who  provide  all  information 
required  by  the  neutral  registration  form, 
and  whose  names  have  not  been 
removed  from  the  Roster  in  accordance 
with  §  316.205(b). 

(b)  The  Chairman  and  the  Conference 
do  not  warrant  the  accuracy  of  the 
information  furnished  by  persons  listed 
on  the  Roster. 

§316.201.    Adherence  to  standards. 

Persons  listed  on  Uie  Roster  shall 
have  committed  in  writing  to  comply 
widi  all  provisions  of  Part  316  and 
subsequent  amendments  hereto  as  from 
time  to  time  may  be  issued  by  the 
Conference. 

§316.202.    Status  of  neutrals. 

Persons  listed  on  the  Roster  are  not 
employees  of  the  Conference  or  Federal 
Government  by  virtue  of  their  listing. 

§316.203.    Registration. 

(a)  Persons  wishing  to  be  listed  on  the 
Roster  will  obtain  and  complete  a 
current  neutral  registration  form  and 
have  it  notarized  or  otherwise  ettested. 

(b)  Upon  receipt  of  a  completed 
registration  form,  the  Chairman  will 
review  the  form  to  assure  that  all 
required  information  has  been  provided. 
The  Chairman  reserves  the  right  to 
review  and  to  verify  data  submitted,  but 
any  such  attempts  to  verify  submitted 
data  will  not  constitute  a  warranty  of 
accuracy.  A  prospective  registrant  shall 
be  notified  in  writing  of  a  decision  that 
an  application  is  incomplete  or 
inaccurate.  The  Conference  may  require 
persona  wishing  to  be  listed  to  provide 
additional  information  from  time  to 
time.  All  decisions  by  the  Chairman 
about  whether  a  registration  form  is 
Sttfficiendy  complete  and  accurate  are 
final. 

(c)  At  least  once  every  two  years,  a 
person  listed  on  the  Roster  vtrill  either  (1) 
submit  a  new  registration  form,  or  (2) 
send  the  Chairman  a  short  letter 
verifying  the  continuing  accuracy  of  the 
person's  current  listing. 

(d)  Persons  wishing  to  be  listed  on  the 
Roster  must  agree  that  the  Chairman 
may  provide  the  names,  addresses  and 
telephone  numbers  of  parties  in  cases 
handled,  including  all  cases  to  which  the 
neutral  was  referred  as  a  result  of  listing 
on  the  Roster,  lliey  shall  also  certify 
that  all  data  supplied  is  accuirate  and 
agree  to  abide  by  ediical  standards  diat 
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may  be  promulgated  by  the  Society  of 
Professionals  in  Dispute  Resolution  and 
such  other  standards  as  may  be 
applicable  to  them. 

(e)  The  Chairman  reserves  the  right  to 
charge  fees  for  obtaining  or  renewing 
listing  or  for  using  the  Roster. 

§316.204.   Righto  of  Persons  Hsted  on  the 
roster. 

(a)  No  person  shall  have  any  right  to 
be  listed,  to  remain  listed,  nor  to  be 
referred  or  selected  for  any  dispute. 

(b)  A  person  listed  on  die  Roster  may 
request  that  he  or  she  be  put  on  inactive 
status,  returned  to  active  status,  or 
removed  from  the  Roster. 

(c)  Neutrals  may  request  revision  of 
data  supplied  on  the  neutral  evaluation 
form,  or  any  summaries  thereof. 

§316.205    RemovaL 

(a)  Any  person  may  be  removed  from 
the  Roster  by  the  Chairman  whenever 
the  neutral: 

(1)  Is  found  to  have  submitted 
materially  false  data  in  connection  with 
registration  on  the  Roster; 

(2)  Fails  or  refuses  to  provide 
information  required  to  obtain  or 
maintain  registration  or  to  make 
reasonable  and  prompt  reports,  as 
required  by  Conference  procedures; 

(3)  Fails  to  disclose  any  information 
required  by  section  302(a): 

(4)  Has  been  the  subject  of  complaints 
of  significant  unethical  or  illegal 
behavior  by  parties  who  use  die 
neutral's  services  as  a  result  of  referral 
from  the  Roster  and  the  Chairman  after 
appropriate  mquiry  finds  just  cause  for 
removal;  or 

(5)  Is  found  by  the  Chairtnan  to  have 
improperly  disclosed  any  record  or 
communication  arising  from  a 
proceeding  without  the  parties'  consent 
unless  such  record  or  commimication  is 
property  ordered  to  be  disclosed  under 
the  agency's  applicable  procedural  rule 
or  by  a  Court  of  competent  jurisdiction. 

(b)  Prior  to  removal  under  paragraph 
(a)  of  this  section,  the  Chairman  shall 
offer  die  neub-al  45  days  in  which  to 
submit  arguments  and  evidence  relevant 
to  the  decision.  Any  decision  to  remove 
a  neutral's  name  from  die  Roster  shall 
be  accompanied  by  a  brief  statement  of 
reasons. 

Subpart  C— Procedure  For  Obtaining 
Names  of  Neutrals 

§316.300    Request 

Any  party  or  parties  to  a  dispute 
involving  a  federal  adminisb^tive 
program  may  file  with  the  Chairman  a 
written  request  for  a  list  of  neutrals. 
Telephone  requests  may  be  accepted  at 
the  Chairman's  discretion.  A  request  for 
the  names  of  neutrals  shall  contain  a 


brief  statement  of  the  nature  of  the 
dispute  and  the  names,  addresses  and 
telephone  numbers  of  all  parties  to  the 
dispute.  A  request  form  has  been 
prepared  for  parties'  use.  Requests 
should  be  addressed  to:  Manager  of 
Roster  Services,  Office  of  the  Chairman. 
Administrative  Conference  of  the  United 
States,  2120  L  Sti^et,  NW..  Suite  500. 
Washington,  DC  20037.  The  initiating 
party  shall  also  file  a  copy  of  the  request 
with  every  other  party  to  the  dispute. 
Neither  the  request  for,  nor  the 
furnishing  of,  a  list  of  names  constitutes 
a  determination  that  an  agreement  to 
mediate  or  enter  into  any  other  dispute 
resolution  procedure  exists,  nor  does 
such  action  constitute  any  finding  about 
the  obligations  of  the  parties. 


§  316.301 
neutrals. 


Sutimisaion  of  names  of 


(a)  Upon  receipt  of  a  request  for 
names,  the  Chairman  shall  ordinarily 
send  the  requester  approximately  the 
requested  niunber  of  names  of  listed 
neutrals  who  appear  to  be  qualified  and 
a  biographical  statement  for  each  name 
so  provided.  The  Chairman  may 
establish  procedures  or  guidance  for  the 
purpose  of  providing  the  parties  with  a 
list  of  names  of  neutrals.  If  the  parties 
cannot  agree  on  a  neutral  after  the 
receipt  of  these  names,  the  Chairman 
may.  on  request  of  the  parties  and  in  his 
discretion,  select  an  individual  either 
named  or  not  named  in  the  list  sent  to 
the  parties. 

(b)  The  Chairman  reserves  the  right  to 
decline  to  submit  names  if  the  request  is 
unduly  burdensome  or  otherwise 
impracticable. 

(c)  If  joindy  requested  by  all  parties, 
the  Chairman  may  furnish  a  second,  or 
third  list  of  names  to  the  parties. 
Requests  for  further  lists  in  diat  dispute 
will  not  be  honored. 

(d)  The  parties  shall  notify  the 
Chairman  of  their  selection  of  a  neutral 
and  of  the  identify  of  the  neutral 
selected,  or  of  the  decision  not  to  use  the 
services  of  a  neutral  whose  name  was 
furnished  by  the  Conference. 

§316^02   Conflict  of  Mertet;  oempiaints. 

(a)  Any  person  listed  on  the  Roster, 
who  is  contacted  by  a  parfy  to  a  dispute 
as  a  result  of  that  listing,  must  disclose 
to  all  parties  to  that  dispute,  prior  to 
beginning  dispute  resolution  efforts,  the 
following  interests  or  relationships: 

(1)  Any  existing  or  past  financial 
business,  professional,  family,  social  or 
other  relationships  with  any  of  the 
parties  to  the  dispute,  their  employees, 
or  their  attorneys; 

(2)  Previous  or  current  involvement  in 
the  dispute  at  hand; 
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(3)  Past  or  proapcctive  eni4>loyment 
includiqg  •mployment »»  a  aeutral  in 
previous  diiputca.  by  aay  of  the  partieK 

(4)  Past  or  present  receipt  of  a 
significant  portk)n  of  the  neutral's 
general  operating  fiuKls  or  grants  to  the 
neutral  or  die  organization  by  which  the 
neutral  is  enployed  from  one  or  more  of 
the  parties  to  the  dispute:  or 

(5)  Any  other  drcumstaooes  likely  to 
create  a  presumption  of  bias  or  the 
appearance  of  bias. 

All  scheduling  conflicts  which  may 
prevent  prompt  meetings  shall  also  be 
disclosed.  Upon  receipt  of  such 
information  which  results  in  the 
disqualification  of  a  neutral  either  by 
the  Qiainnan  or  upon  the  request  of  any 
party,  the  Chairman  may  suH>ly  to  the 
requesting  party  one  or  more  additional 
names  from  the  Roeter. 

(b)  The  Chairman  may  require  into 
complaints  allegiag  violations  of  legal  or 
ethical  standards  by  a  neutral  in  a  case 
handled  puraaant  to  Roster  listing.  If 
such  auctions  are  confirmed,  the 
rhaimiaii  may  remove  the  aeutral's 
name  froai  the  Raster  and  retain  the 
complaint  in  (he  neub-al's  file.  The 
Chairman  reUins  the  right  to  notify  legal 
or  other  authorities  if  there  is  reasons  to 
believe  illegal  or  unethical  activity  has 
occurred. 

IFR  Doc  89-12172  PJled  S-l»-89;  8:45  am] 
■HJUNQ  coot  St1»41-«l 


DEPARTMENT  OF  AGRICULTUflE 


7  cm  Part  1493 

CCC  Export  Cr««Mt  Quarantoo  Program 
(QSM-1t»)  and  CCC  liitormodlta 
Export  Crodit  QaarantM  Program 
(QSM-IOS) 

AOf  NCV:  Commodity  Credit  Corporation. 

USDA. 

action:  Notice  of  request  for  comments. 

summary:  The  Commodity  Credit 
Corporation  (CCC)  administers  the 
Export  Credit  Guarantee  Program 
{GSM-102)  and  the  hitermediate  Export 
Credit  Guarantee  Progrwn  (GSM-103). 
These  programs  were  developed  to 
encourage  export  of  U.S.  agricultural 
commodities  and  to  aid  in  the 
development  of  foreign  markets  for 
those  commodities.  See  15  U.S.C.  714c(f) 
and  7  U.S.C  1707a(b)(2).  Under  these 
programs,  the  CCC  issues  credit 
guarantees  to  U.S.  exporters  of 
agricultural  commodities  or  products, 
providing  protection  against  risk  of  kiss 
due  to  nonpayment  by  foreign  banks 
under  the  letter  of  credit  financing  the 


export  sale.  Tbeae  guarantees  are 
intaoded  to  iacrease  commercial  exports 
of  U.S.  agricultural  products. 

The  CCC  has  received  appUcations  for 
credit  guarantees  under  the  GSM-102 
and  GSM-103  procrams  for  export  sales 
that  contain  some  amount  of  imported 
agricultural  goods  (i.e.,  agricultural 
commodities  or  products  thereof  that 
have  been  imported  into  the  United 
States  or  admitted  into  a  Foreign  Trade 
Zone  from  outside  the  United  States].  It 
is  CCCs  p<4icy  that  a  credit  guarantee 
under  thm  programs  does  no*  cover  the 
value  of  imported  agricultural  products. 
CCC  annoanoed  on  February  15, 1989 
that,  pending  public  comment  and 
evaluation  on  this  issue,  it  would 
discontinue  approving  credit  guarantees 
for  export  sales  that  contain  any 
percentage  of  imported  agricultural 
products  whatsover.  The  public  is 
invited  to  comment. 

DATC  Comments  must  be  received  on  or 
before  August  21. 1989. 
ffirr— —  Comments  should  be 
submitted  to  the  General  Sales  Manager. 
Foreign  A^^cultural  Service,  USDA, 
Washington.  DC  20250. 
FOM  njRTNM  MTONMATIOM  OOHTaCT: 

L.  T.  McElvain.  Director,  CCC 
Operations  Divisioa.  Export  Credits. 
Foreign  AgricuHnral  Service. 
Washington.  DC  20250.  Tel:  (202)  4^- 
6225. 

SUPPLEMtNTANV  MMMMTWir.  In  a 
Notice  to  Exporters  issaed  on  September 
21, 198g,  CCC  confirmed  that  the  value 
of  imported  agricultural  goods  was  not 
eligible  to  be  oovered  under  the  GSM- 
102  and  GSM-103  export  credit 
programs.  In  that  Notice.  CCC  set  out 
the  text  of  a  written  certification  tiiat 
would  be  required  from  program 
participants,  effective  October  1. 1988. 
ideirtifying  the  percentage  of  port  value 
of  the  oemmodity  or  product  to  be 
exported  that  consisted  of  imported 
agricultural  products.  CCC  explained 
that  the  program  participant  was 
required  to  exclude  from  their 
calculation  of  the  guaranteed  value  of 
the  export  sale  any  portion  attributable 
to  imported  agricultural  products  (i.e., 
agric^tural  commodities  or  products 
thereof  imported  into  the  United  States, 
or  admitted  into  a  Foreign  Trade  Zone 
from  outside  the  United  States. 

In  that  same  Notice,  CCC  also 
announced,  effective  October  1, 1988, 
that  it  would  decline  to  approved  credit 
guarantees  for  any  export  sale  in  which 
the  value  of  imported  agricultural 
products  comprised  more  than  25 
percent  of  the  port  value  of  the  sale. 
CCC  informed  exporters  that  it  reserved 
the  right  pursuant  to  provisions  of  7 
CFR  Part  1493.  to  annul  coverage  or  to 


hold  the  exporter  liable  for  any  aannmt 
paid  by  CCC  wider  a  payment  guarantee 

if  the  value  of  imported  ayicultaral 
products  represented  more  than  25 
percent  of  the  total  port  value  of  an 
export  sale  made  in  connection  with  a 
GSM-102  or  GSM-103  credit  guarantee. 

After  issuing  its  September  21, 1088 
Notice,  CCC  received  inquiries  and 
comments  from  various  trade 
associations  and  members  of  Congress 
expressing  concern  about  CCC  approval 
of  credit  guarantees  for  export  sales  that 
included  imported  agricultural  products. 
GeneraDy.  these  comments  advocated 
a  more  restrictive  approach  that  would 
deny  GSM-102  or  GSM-103  eligibility  to 
export  sales  which  included  any  amount 
of  imported  agricnhnral  products 
whatsoever.  OCC  decided  to  monitor 
closely  the  initial  applications  that  it 
received  after  October  1, 1988  to 
determine  the  fieqoeocy  and  types  of 
export  sales  that  included  imported 
agricultural  products  and  the  levels  of 
imported  content  reported  for  those 
sales,  and  to  evaluate  the  proposals  to 
revise  administration  of  the  programs  in 
light  of  actual  experience. 

Since  October  1, 1988.  CCC  has 
received  a  number  of  applications 
involving  export  sales  of  four  different 
agricultural  commodities  or  products 
thereof  (tobacco,  leather,  soft  drink 
concentrate,  and  grocery  items]  in  which 
exporters  have  certified  that  the  export 
sales  included  some  percentage  of 
imported  agricultural  product.  These 
applications  were  submitted  and 
approved  in  accordance  with  the  terras 
and  conditions  set  forth  in  the 
September  21  Notice.  However,  after 
obtaining  experience  in  administering 
the  program  on  the  basis  set  forth  in  the 
September  21  Notice,  and  after 
experiencing  difficulties  in  reporting, 
valuation  and  administration.  CCC 
issued  a  subsequent  Notice  to  Exporters 
on  February  15, 1989.  In  that  Notice, 
CCC  announced  that,  pending  receipt 
and  consideration  of  formal  public 
comment  on  the  issue,  it  had  decided  to 
approve  only  those  applications  for 
credit  guarantees  in  which  the  export 
sale  contained  no  value  attributable  to 
imported  agricultural  products. 

The  public  is  invited  to  submit 
comment  on  this  issue.  Specifically.  CCC 
seeks  comments  that  will  identify  those 
commodities  and  agricultural  products 
that  would  be  most  affected  if  CCC 
continues  to  disapprove  credit 
guarantees  for  sales  whose  port  value 
includes  any  value  of  imported 
agricultural  product.  OCC  is  also  seeking 
comments  regarding  any  difficulties 
experienced  or  anticipated  in 
connection  with  determining  the  value 
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of  an  imported  agricultural  product  that 
may  be  included  in  an  export  sale. 
Commentors  are  encouraged  to  submit 
all  relevant  information,  either  case 
specific  or  generic.  If  other  related 
issues  can  be  identified,  comments 
should  be  submitted  accordingly 

Each  person  submitting  suggestions  is 
requested  to  include  his/her  name  and 
address  and  give  reasons  for  the 
comments  and  suggestions.  Copies  of  all 
written  materials  will  be  available  for 
examination  by  interested  persons 
during  regular  business  hours  in  Room 
4503,  South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC. 

List  of  Subjects  hi  7  CFR  Part  1493 

Agricultural  commodities,  Credit 
Exports,  Financing,  Guarantees. 

Dated:  May  12, 1989. 
Christopher  E.  Goldthwalt 
A  cting  General  Sales  Manager  and  Vice 
President,  Commodity  Credit  Corporation 
(FR  Doc.  89-12176  Filed  5-19-89;  8:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Parts  700  and  702 

Definition^  Reserve^  Full  and  Fair 
Disclosure 

agency:  National  Credit  Union 
Administration  (NCUA). 
action:  Proposed  amendments. 


SUMMARY:  The  NCUA  Board  requests 
comments  on  proposed  changes  to  the 
National  Crecht  Union  Administration 
Rules  and  Regulations  that  deal  with 
redefining  the  "loans  and  risk  assets" 
that  determine  federal  credit  unions  and 
federally  insured  state  credit  union 
reserve  requirements.  Before 
considering  these  proposed  changes  to 
the  Rules  and  Regulations,  the  NCUA 
Board  on  October  19, 1987,  requested 
comments  on  this  same  subject  because 
they  felt  they  needed  to  get  the  views  of 
the  credit  unions  before  moving  forward 
with  any  changes. 

This  initial  comment  period  produced 
approximately  300  comment  letters.  As  a 
result  of  the  overwhelming  response  to 
this  comment  period,  the  NCUA  Board 
recommended  at  its  April  14, 1988, 
Board  meeting  that  a  review  of  the 
statute,  regulation  and  accounting 
procedures  involving  reserves,  risk 
assets,  and  reserve  transfers  be  made 
and  that  NCUA  work  with  the  credit 
union  and  state  regulatory  trade 
organizations  to  develop  a  systematic, 
cohesive  approach  to  the  broad  issue  of 
the  capital  position  of  credit  unions.  The 


proposed  regulatory  changes  are  a  result 
of  the  review  and  analysis  process  that 
have  taken  place  with  these 
organizations  and  within  the  National 
Credit  Union  Administration. 
DATE:  Comments  must  be  received  by 
August  21, 1989. 

ADDRESS:  Send  comments  to  Becky 
Baker,  Secretary.  NCUA  Board,  1776  G 
Street,  NW,  Washington.  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACT  D. 
Michael  Riley,  Director,  Office  of 
Examination  and  Insurance  at  the  above 
address  or  telephone  (202)  682-9640. 
SUPPIXMENTARY  INFORMATION: 
Background 

Pursuant  to  Section  116  of  the  Federal 
Credit  Union  Act  (12  U.S.C.  1762),  credit 
unions  must  set  aside  a  certain 
percentage  of  their  assets  as  reserves. 
Section  700.1  (j)  of  the  NCUA  Rules  and 
Regulations  (12  CFR  700.1(j))  Usts  which 
assets  are  exempt  from  the  reserve 
requirements  (definition  of  risk  assets). 
The  nature  of  a  credit  imion's  balance 
sheet  has  changed  dramatically  since 
the  original  reserve  procedures  were 
estabhshed.  At  that  time,  consumer 
loans  made  up  almost  all  of  a  credit 
union's  assets  and  thus  the  credit  union 
made  reserve  transfers  on  what  were 
essentially  total  assets.  At  present  a 
substantial  part  of  most  credit  union's 
balance  sheets  is  in  assets  not 
considered  by  definition  to  be  risk 
assets.  These  items  are  not  included  in 
the  assets  that  determine  minimum 
statutory  reserve  goals.  Events  of  recent 
years  have  shown,  however,  that 
substantial  losses  can  occur  on  many  of 
these  assets. 

Accordingly,  the  NCUA  Board  made 
the  decision  to  review  the  issues 
involving  risk  assets  and  reserve 
requirements.  The  NCUA  Board  wanted 
to  ensure  consistency  between  credit 
union  reserves  against  losses  and  the 
risk  inherent  in  the  current  asset 
structures  of  credit  unions.  During  the 
comment  period  initiated  by  the  NCUA 
Board  in  October  1987.  (52  FR  38771. 10/ 
19/87)  the  NCUA  Board  received 
comments  that  made  four  general  points: 

a.  The  definition  of  risk  assets  could 
be  Improved,  particularly  in  the  area  of 
long-term  assets; 

b.  No  change  should  be  made  to  the 
definition  that  would  adversely  affect 
credit  unions: 

c.  Credit  unions  involved  with  riskier 
undertakings  should  be  required  to 
reserve  at  a  higher  rate;  and 

d.  Statute  and  regulation  needs 
Improvement. 

This  initial  comment  period  clearly 
indicated  to  the  NCUA  Board  that  this 
issue  needed  further  review  and  in  April 


1988.  the  NCUA  Board  recommended 
that  a  review  be  made  on  the  statute, 
regulation  and  accounting  procedures 
involving  reserves,  risk  assets  and 
reserve  transfers.  It  also  directed  .NCUA 
to  work  with  the  credit  union  industry  to 
develop  a  systematic,  cohesive 
approach  to  the  broad  issue  of  the 
capital  position  of  credit  unions. 

Immediately  after  this  decision  was 
made  by  the  NCUA  Board,  a  Credit 
Union  Reserves  Study  Commission  was 
fonned  in  cooperation  with  the  credit 
union  trade  organizations  and  state 
regulatory  authorities.  The  Commission, 
after  several  months  of  hard  work, 
decided  that  the  issue  of  redefining  risk 
assets  and  reserve  requirements  needed 
to  be  presented  to  credit  unions  again, 
not  for  a  vote,  but  as  survey  to  solicit 
their  view  on  several  issues.  The  survey 
asked  for  their  opinion  on: 

a.  Keeping  the  reserve  requirements 
as  they  are  now; 

b.  Adding  "long-term"  investments  to 
the  current  definition  of  "risk  assets": 

c.  Replacing  the  current  system  of 
reserving  with  a  "net  capital 
contribution"  requirement  based  on  the 
credit  union's  capital  to  asset  ratio.  "Net 
capital  contribution"  would  be  defined 
as  the  net  change  in  its  capital  (all 
reserves  and  undivided  earnings)  from 
one  accounting  period  to  the  next  net  of 
non-operating  gains  or  losses. 

The  responses  were  mixed,  with 
strong  support  for  almost  every 
combination.  The  "make  no  change" 
position  bad  the  strongest  response,  but 
many  of  the  narrative  comments  with 
the  "make  no  change"  position  seemed 
to  indicate  modest  changes  were 
necessary.  The  Commission  published 
its  findings  in  February  1989  and  made 
two  recommendations. 

The  first  recommendation  is  that  the 
credit  union  movement  "hould  seek 
legislative  and  regulatory  changes  to 
replace  the  ciurent  system  of  required 
transfers  to  regular  reserves  with  a 
system  of  required  net  capital 
contributions.  In  addition,  they 
reconunended  that  regulatory  agencies 
consider  making  several  regulation 
changes  which  would  change  the  current 
required  reserve  transfer  system. 

After  review  of  the  regulations,  the 
NCUA  Board  is  proposing  the  following 
changes  to  the  National  Credit  Union 
Administration  Rules  and  Regulations: 

Section  700.10)  Definitions 

Add  to  the  list  of  assets  that  will  be 
included  as  part  of  risk  assets  for  the 
purpose  of  determining  the  reserves 
required  by  Section  116  of  the  Federal 
Credit  Union  Act: 
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(11  OwaeraUp  of  fixed  auelB.  as 
defined  by  1 701.36  oHiwNCUA  Rules 
and  RafeMam,  to  exoeet  of  5  percent 
of  total  sharae  aad  retaiiied  earaingK 
(PrapoMd  f  70tLl(M(11))  •»*      . 

(2)  iuiualiiwdi  with  a  lamaiaing 
maturity  avmt »  faaia  tta«  aia  not 
carried  at  fce  knaer  of  coal  or  mariwtOT 
are  not  maritad  to  aarket  vake  nootUy 
(Propoeed  I  TOt-l  (J)  »^  (kMl6)) 
SectJon  702.2  Regular  Reserve 

a  That  the  Allowance  for  Invettmeot 
Losses  be  induded  with  the  Allowance 
for  Loan  Loaees  and  Regular  Reserve  in 
determiniog  ttie  applicable  percentage  of 
gross  inooae  to  be  transfeirad  to  the 
Regular  Reserve.  P»roposed  i  702.2(a)) 

b.  CSiarges  to  the  Regular  Reserve  for 
losses  other  than  loan  losses  must  be 
approved  bn  fee  Regional  Director. 
(Proposed  1 702.2(c)) 
Section  7023   Full  and  Fair  Disclosure 
Add  a  provision  that  the  maintenance 
of  a  valuation  allowance  far 
investmeati  and  other  losses  does  not 
eliminate  the  requuemeBt  for 
transferring  a  percentage  of  gross 
income  before  the  payment  of  each 
dividend  to  the  Regular  Reserve  as 
required  by  Section  lie  of  the  Federal 
Credit  Union  Act  proposed 
I  702.3(c)(1)) 
Regtdatory  Procedures 
Regulatory  Flexibility  Act 

The  NCUA  Board  has  detenmned  and 
certified  that  die  proposed  amendment 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  vnkms  (primarily 
those  under  $1  million  in  assets). 
Accordin^y.  the  NCUA  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 
Paperwork  Reduction  Act 

This  proposed  rule,  if  adopted  will 
impose  the  requirement  that  any 
federally  insured  credit  union  wanting 
to  make  a  charge  against  the  Regular 
Reserve  for  losses  other  than  loan  losses 
must  have  the  approval  of  the  Regional 
Director.  This  reqoiremenl  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act.  Written 
comments  on  this  rule  should  be 
forwarded  directly  to  the  OMB  Drsk 
Officer  indicated  below  at  the  following 
address:  OMB  Reports  Management 
Branch.  New  Executive  Office  Building. 
Rnom  3208,  Washington,  DC  20530. 
ATFN:  Jerry  Waxman. 

Executive  Order  12612 

The  NCUA  Board  has  considered  the 
fact  that  this  proposed  rule  will  affect 


federaUy  insored  atate-chartered  credit 
unions  (FlSCUs)  in  the  determination  of 
transfers  to  reserves.  It  does  not  impose 
any  additional  cost  or  harden  on  the 
states,  nor  does  H  affect  Ae  states' 
ability  to  diachaige  traditioiial  atate 
government  functions.  The  benefits 
provided  and  protection  aSorded  t>y  the 
NCUSIF  is  the  same  far  FlSCUs  as  It  ta 
for  federal  credit  imiona.  It  is  protection 
affbided  thrai^h  a  federal  system  aad 
the  responaiWfity  for  administeriBg  that 
system  lies  with  the  NCUA  Board.  All 
federally  insured  credit  unions,  whether 
federal  or  state  chartered,  will  be 
subject  to  the  same  requirements.  The 
requirement  for  all  federally  insured 
credit  unions  are  the  same.  i*..  reserve 
transiers  in  accordance  with  section  116 
of  the  Federal  Credit  Union  Act.  The 
acts  and  requiremenU  subject  to  this 
proposed  rde  have  implications  for  the 
entire  federally  insured  credit  union 
system  and  its  insurer  and  are  not 
unique  to  on^  one  type  of  charter. 

Ust  of  SolHacts 


12  CFR  Part  700 

Credit  onions.  Risk  assets.  Reserve 
requirements. 

,2CFRPart7U2 

Credit  unions.  Regular  Reserve 
charges,  Full  and  fair  disclosure. 

By  the  National  Credit  Union 
Administration  Board  on  May  11. 1989. 
BadiyBakar, 
Secretary  of  the  Board. 

Accordingly.  NCUA  proposes  to 
amend  its  regulatioos  as  follows: 

PART  700-4  AMENDED] 

1.  The  authority  citation  for  Part  700 
continues  to  read  as  follows: 

AudMirity:  J2  U.S.C.  1752(51. 1757(6).  and 
1766. 

2.  Paragraphs  (j)  and  (k)  of  i  700.1  are 
revised  as  follows: 

S  700.1    OefinMona 


(j)  "Remaining  maturity"  is  the  time 
period  from  tiie  date  of  calculation  of 
risk  assets  to  the  stated  date  of  maturity 

of  the  instrument. 

(k)  For  the  purpose  of  establishing  the 
reserves  required  by  section  116  of  the 
Federal  Credit  Union  Act,  all  assets 
except  the  following  shall  be  considered 
risk  assets. 

(1)  Cash  on  hand. 

(2)  Deposits  and/or  shares  in  federally 
or  state  insured  banks,  saving?  and  loan 
associations,  and  credit  unions  that 
have  a  remaining  maturity  of  3  years  or 
less. 


^3)  Assets  whidi  have  a  remaining 
maturity  of  3  years  or  less  and  are 
insured  by.  fully  guaranteed  as  to 
principal  and  interest  by.  or  due  from 
the  U.S.  Government  its  agencies,  the 
Federal  National  Mortgage  Association, 
or  the  Govemment  National  Mortgage 
Association.  Collateralized  mortgage 
obligations  that  are  comprised  of 
govemment  guaranteed  mortgage  loans 
shall  be  induded  in  this  asset  category. 

(4)  Loans  to  other  rredit  unions  that 
have  a  remaining  maturitv  of  3  years  or 
less. 

(5)  Student  loans  insured  under  the 
provisions  of  Title  IV.  Part  B  of  the 
Higher  Education  Act  of  1965  (20  U.S.C. 
1071.  et  seq.)  or  similar  state  insurance 
programs  that  have  a  remaining 
maturity  of  3  years  or  less. 

(6)  Loans  that  have  a  remaining 
maturity  of  3  years  or  less  and  are  fully 
insured  or  guaranteed  by  the  federal  or 
a  state  govemment  or  any  agency  of 
either. 

(7)  Shares  or  deposits  in  central  credit 
unions  that  have  a  remaining  maturity  of 
3  years  or  less.  A  central  credit  union  is 
defined  as  a  credit  union  whose 
membership  primarily  consists  of: 

(i)  Other  credit  unions  organized 
under  state  or  federal  law, 

(ii)  Offidals.  committee  members,  and 
employees  of  any  credit  union  organized 
under  state  or  federal  law,  or 

(iii)  Any  combination  of  the  categories 
described  in  paragraphs  [R][7]  (i)  and  (ii) 
of  this  section. 

(8)  Common  trust  investments, 
including  mutual  funds,  which  deal  in 
investmenU  authorized  by  the  Federal 
Credit  Union  Act  that  have  a  remaining 
maturity  of  3  years  or  less. 

(9)  Prepaid  expenses. 

(10)  Accrued  interest  on  nonrisk 
investments. 

(11)  Ownership  of  fixed  assets  as 
defined  by  S  701.36  of  these  Rules  and 
Regulations  less  than  5  percent  of  total 
shares  and  retained  earnirjgs. 

(12)  Loans  fully  secured  by  a  pledge  of 
shares  in  the  lending  federal  credit 
union,  equal  to  and  maintained  to  at 
least  the  amount  of  the  loan  outstanding. 

(13)  Loans  which  are  purchased  from 
liquidating  credit  unions  and  guaranteed 
by  the  National  Credit  Union 
Administration. 

(14)  National  Credit  Union  Share 
Insurance  Fund  Guaranty  Accounts 
established  with  the  authorization  of  the 
National  Credit  Union  Administration 
under  the  authority  of  section  208(a)(1) 
of  the  Federal  Credit  Union  Ad. 

(15)  Investments  in  shares  of  the 
National  Credit  Union  Administration 
Central  Liquidity  Facility. 


(16)  Investments  in  paragraphs  (k)  (2). 
(3).  (4).  (5).  (6).  (7).  and  (8)  of  this  secUon 
with  matiuities  greater  than  3  years  are 
exempt  from  risk  assets  if  the 
investment  is  being  carried  on  the  credit 
union's  records  at  the  lower  of  cost  or 
market  or  are  being  marked  to  market 
value  monthly. 

3.  Part  702  be  amended  as  follows: 

PART  702— RESERVES 

4.  The  authority  citation  for  Part  702  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C  1762  and  17e& 
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5.  Section  702.2  is  revised  to  read  as 

follows: 

§  702.2    Regular  raearva. 

(a)  Each  federal  credit  union  shall 
establish  and  maintain  a  Regular 
Reserve,  as  provided  by  Section  116  of 
the  Federal  Credit  Union  Act.  The  totals 
of  the  Regular  Reserve,  the  Allowance 
for  Loan  Losses  Account  and  the 
Allowance  for  Investment  Losses  shall 
be  combined  for  determining  the 
applicable  percentage  of  gross  income  to 
be  transferred  to  the  Regular  Reserve. 

(b)  Charges  to  the  Re^ilar  Reserve  for 
loan  losses  shall  be  made  in  accordance 
with  full  and  fair  disclosure  and  as  set 
forth  in  the  Accounting  Manual  for 
Federal  Credit  Unions. 

(c)  The  Board  may  decrease  the 
reserve  requirements  as  set  forth  in 
section  116  of  the  Act  when,  in  its 
opinion,  such  decrease  is  necessary  or 
desirable.  Charges  to  the  Regular 
Reserve  for  losses  other  than  loan  losses 
must  be  approved  by  the  Regional 
Director. 

6.  Section  702.3(c)(1)  is  revised  to  read 
as  follows: 

§702.3    FuN  and  fair  cHsdoeur*  required. 
«        *        •        *        * 

(c)(1)  The  maintenance  of  a  valuation 
allowance  for  loan  losses  and 
investment  or  other  losses  shall  not 
eliminate  the  requirement  for 
transferring  a  percentage  of  gross 
income  before  the  payment  of  each 
dividend  to  the  regular  reserve  as 
required  by  section  116  of  the  Federal 
Credit  Union  Act. 
*        ♦        •        •        • 

|FR  Doc.  89-12217  Filed  5-19-89;  8;45  am] 
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12  CFR  Part  701 

Credit  Unions  NondiacriminaUon 
Requirementa 

AQENCV.  National  Credit  Union 
Administration  (NCUA). 


Acnow:  Proposed  amendment 

summary:  The  National  Credit  Union 
Administration  ("NCUA ")  Board,  as  part 
of  its  periodic  review  of  its  regulations, 
has  reviewed  §  701.31 — 
Nondiscrimination  Requirements.  In 
general,  the  Board  believes  that  §  701.31 
is  not  in  need  of  major  revision.  The 
Board  proposes  to  simplify  and  darify 
the  regulation  by  making  several 
technical  changes.  Changes  to  the 
Federal  Fair  Housing  Act  and  the 
Department  of  Housing  and  Urban 
Development's  regulations  require  minor 
amendmenU  to  f  701.31  and  to  NCUA's 
Federal  Fair  Lending  post«-. 

DATE  Comments  must  be  received  on  ot 
before  August  21. 1989. 
ADDRESS:  Send  comments  to  Becky 
Baker,  Secretary  of  the  Board.  National 
Credit  Union  Administration,  1776  G 
Street  NW..  Washington.  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACT: 

Roy  DeLoach.  NCUA,  Office  of  General 
Counsel.  1776  G  Street  NW., 
Washington.  DC  20456.  telephone:  (202) 
682-9630. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  24. 1988.  the  NCUA  Board 
published  a  Request  for  Comments 
concerning  9  701.31  of  the  NCUA's  Rules 
and  Regulations — ^Nondiscrimination 
Requirements  [see  53  FR  41609).  The 
comment  period  end#d  on  January  23. 
1989.  Only  four  comment  letters  were 
received.  Two  national  credit  union 
trade  associations,  one  state  credit 
union  league,  and  one  Federal  credit 
union  commented.  Three  of  the 
commenters  were  satisfied  with  the 
regulation  in  its  present  form.  One 
commenter  suggested  technical  and 
clarifying  changes. 

In  the  interest  of  keeping  this  section 
simple  to  use  and  understand,  the 
NCUA  Board  is  proposing  only  minor 
technical  changes  and  changes  required 
by  the  Fair  Housing  Amendments  Act  of 
1988.  The  substantive  changes  required 
by  the  Fair  Housing  Amendments  Act 
expand  prohibited  housing  practices  to 
include  handicap  and  familial  status. 
The  NCUA's  Fair  Lender  poster  has  also 
been  revised  to  include  these  changes. 

Section  701.31  is  designed  to 
summarize  in  one  place  the  prohibitions 
on  discrimination  in  lending  activities 
contained  in:  (1)  the  Federal  Housing 
Act  (42  U.S.C.  3601  et  seq.)  and 
Department  of  Housing  and  Urban 
Development  (HUD)  regulations  issued 
thereunder  and  (2)  the  Equal  Credit    . 
Opportunity  Act  (15  U.S.C.  1691)  and  the 
Federal  Reserve  Board's  Regulation  B 
(12  CFR  Part  202)  issued  thereunder.  The 
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NCUA  last  amended  §  701.31  on  August 
31, 1979  (44  FR  51191). 

The  Fair  Housing  Act  (42  U.S.C  3601 
et  seq.)  contains  provisions  prohibiting 
discrimination  in  real  estate  lending. 
HUD  has  promulgated  regulations 
implementing  the  Fair  Housing  Act  (see 
24  CFR  Parts  14. 100, 103, 104. 105. 106. 
109, 110, 115,  and  121).  Althou^  not 
required  to  do  so,  the  NCUA 
promulgated  S  701.13  implementing  the 
Fair  Housing  Act's  provisions  and 
certain  provisions  of  the  Equal  Credit 
Opportunity  Act  as  they  apply  to  FCU 
lenders. 

The  Fair  Housing  Amendments  Act  of 
1988  (Pub.  L  100-430,  approved 
September  13. 1988)  amended  the  Fair 
Housing  Act  On  Januaiy  23. 1989.  HUD 
promulgated  regulations  implementing 
these  changes  (54  FR  3232).  The  effective 
date  of  the  new  HUD  regulations  was 
March  12. 1989. 

The  Fair  Housing  Amendments  Act 
expands  the  coverage  of  the  Fair 
Housing  Act  to  prohibit  discriminatory 
housing  practices  based  on  familial 
status  (having  children  under  the  age  of 
18)  and  handicap,  establishes  an 
administrative  and  judicial  enforcement 
mechanism  for  cases  where 
discriminatory  housing  practices  cannot 
be  resolved  informally,  and  provides  for 
monetary  penalties  in  cases  where 
discrimination  is  found.  The  Fair 
Housing  Amendments  Act  also 
establishes  design  and  construction 
requirements  for  certain  new 
multifamily  dwellings  for  first 
occupancy  on  or  after  March  13. 1991. 
and  an  exemption  from  the  prohibitions 
against  discrimination  on  the  basis  of 
familial  status  for  certain  housing  for 
older  persons.  [See  2A  CFR  Parts  100-121 
for  more  detailed  guidance  on  new 
requirements.) 

Section  701.31  also  implements  certain 
provisions  of  the  Equal  Credit 
Opportunity  Act  ("ECOA")  (15  U.S.C. 
1691).  Again.  NCUA  is  not  required  to 
promulgate  regulations  implementing  the 
ECOA.  Regulation  B  (12  CFR  Part  202). 
promulgated  by  the  Federal  Reserve 
Board,  is  the  implementing  regulation  for 
the  ECOA.  All  credit  unions,  including 
Federal  credit  unions  ("FCU's").  must 
comply  with  Regulation  B.  The  NCUA  is 
the  enforcement  agency  with  respect  to 
FCU's.  The  Federal  Trade  Commission 
is  the  enforcement  agency  with  respect 
to  all  other  credit  unions.  [See  15  U.S.C. 
1691c  and  12  CFR  Part  202  App.  A.) 

A  general  description  of  each 
paragraph  of  §  701.31  and  the  proposed 
modifications  follow.  The  .NCUA  Board 
requests  comment  on  the  proposed 
changes  and  any  other  proposed 
modifications  to  the  regulation. 
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S«ction-by-S«ction  Analysis 


Section  701.31(a)  contains  three 
definitions— that  of  application, 
dwelling,  and  real  estate-related  loan. 
The  definition  of  application  is  taken 
from  Regulation  B.  The  definitions  of 
dwelling  and  real  estate-related  loan  are 
taken  from  the  Fair  Housing  Act.  There 
are  no  proposed  changes  to  the 
defintions. 

SecUon  7(n.31(b)(l)  presently 
prohibits  discrimination  on  the  basis  of 
race,  color,  religion,  sex.  or  national 
origin  of  the  applicant,  joint  applicants, 
persons  associated  therewith,  present  or 
prospective  owners,  lessees,  tenants  or 
occupanto  of  the  dwelling  upon  which  a 
loan  is  requested  or  dwellings  in  the 
same  vicinity.  These  are  prohibitions 
found  In  the  Fair  Housing  Act  [see  42 
U.S.C  3805).  The  Fair  Housing 
Amendments  Act  prohibito 
discrimination  based  on  two  additional 
classifications— handicapped  persons 
and  familial  status.  The  proposed  rule 
amends  1 701.31(b)(1)  to  add  these  two 
new  classifications. 

Section  701.31(bl(2)  presentiy 
prohibito  the  use  of  a  landing  criterion 
or  policy  which  has  the  effect  of 
discriminating  on  die  basis  of  race, 
color,  religion,  sex.  or  national  origin. 
The  proposed  rule  amends  t  701.31(b)(2) 
to  add  the  two  new  classifications  of 
discrimination  (handicap  and  familial 
status)  added  by  the  Fair  Housing 
Amendments  Act.  There  is  also  one 
technical  amendment  deleting  "of  this 
Part"  from  the  last  sentence  of  this 
section. 

Section  701.31(b)(3)  lists  factors  that 
generally  have  a  discriminatory  effect 
and  are  Uierefore  prohibited.  There  are 
no  proposed  changes  to  this  section. 

Sections  701.31(cKl)^3)  are  similar  to 
i  701.31(b)(lH3)  except  diat  they  apply 
to  appraisals  of  a  dwelling.  As  stated 
above,  the  Fair  Housing  Amendments 
Act  prohibits  discrimination  based  on 
two  additional  classifications- 
handicapped  persons  and  familial 
status.  Proposed  9  701.31(c)  (1)  and  (2) 
are  amended  to  reflect  tiiese  changes. 
There  are  no  proposed  changes  to 
5701.31(c)(3). 

Section  701.31(c)(4)  states  that  certain 
factors  concerning  a  dewUing's  location 
may  be  legally  relied  upon,  despite 
S  701.31(c)(3).  The  NCUA  proposes  one 
technical  amendment  deleting  "of  this 
Part"  from  the  last  sentence  of 
S  701.31(c)(4). 

Section  701.31(c)(5)  requires  that  an 
FCU  retain  an  appraisal  and  make  such 
appraisal  available  to  the  loan  applicant 
for  25  months.  There  are  no  proposed 
changes  to  this  section. 


Sections  701.31(d)  (lH3)  require 
FCU's  to  provide  notice  of 
nondiscrimination  in  all  pertinent 
advertising.  HUD  regulations  require 
that  a  poster  setting  forth  notice  of 
nondiscrimination  be  displayed  by  real 
estate  lenders.  The  poster  must  contain 
specifically  worded  nondiscrimination 
pledges,  die  equal  housing  logo,  and 
regulatory  contacts  for  complaints  of 
discrimination.  [See  24  CFR  Part  110.) 
Federal  financial  regulators,  such  as 
NCUA.  may  request  a  waiver  of  HUD's 
poster  requirement  and  substitute  a 
similar  poster  for  die  financial 
institutions  tiiey  regulate.  [See  24  CFR 
110.25(b).)  In  a  letter  dated  March  14. 
1989.  fttjm  HUD'S  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  NCUA  received  a  waiver 
of  die  HUD  poster  requirements  and 
approval  of  a  substitute  poster  for 
Federal  credit  unions.  The  waiver 
permits  FCU's  to  display  NCUAs  poster 
in  place  of  HUD's  poster.  The  waiver 
does  not  aflfect  die  application  of  die 
Fair  Housing  Act  of  HUD's  regulations 
to  FCU's.  Proposed  S  701.31(d)(3)  is 
amended  to  reflect  the  approved  poster 
for  FCU's.  A  copy  of  die  new  poster  has 
been  sent  to  all  FCU's.  Duplicates  are 
available  from  NCUA's  Regional 

Offices.  .J  ,. 

Section  701.31(e)  sets  out  guidelines 
that  explain  and  interpret  the 
requirements  found  in  S  701.31  (a)-(d). 
One  minor  change  is  proposed  in  this 
section.  Section  701.31(e)(1)  explains  Uie 
"effects  test"  of  discrimination  and  then 
cites  two  Supreme  Court  cases  that 
describe  the  test.  The  NCUA  Board 
proposes  to  eliminate  reference  to  these 
two  cases.  Casde  citations  rarely,  if 
ever,  appear  in  die  NCUA  Rules  and 
Regulations.  The  NCUA  Board  does  not 
believe  diey  add  anything  to  this 
regulation  and.  therefore,  proposes  that 
they  be  deleted.  The  NCUA  Board  also 
proposes  to  amend  this  section  to 
include  handicap  and  familial  status  as 
prohibited  bases  of  discrimination. 


Regulatory  Procedures 

This  proposed  rule  makes  no 
substantive  changes  to  the  current  rule. 
Neither  a  Regulatory  Flexibility 
Analysis  nor  Paperwork  Reduction  Act 
analysis  are  required. 
Executive  Order  12612 

This  regulation  explains  the  law  and 
sets  forth  previously  established 
guidelines  for  Federal  credit  unions;  it 
adds  no  new  obligations.  Although 
Federal  statutes  prohibiting 
discrimination  (Fair  Housing  Act  and 
Equal  Opportunity  Act)  apply  to  state- 
chartered  credit  unions  as  well,  this 
regulation  does  not  apply  to  them. 


Ust  of  Subjects  in  12  CFR  Part  701 

Credit  unions.  Discrimination  in  real 

estate  lending. 

By  the  National  Credit  Union 
Administration  Board  on  May  11. 1989. 

Becky  Baker. 

Secretary  of  the  Board. 

Accordingly.  NCUA  proposes  to 
amend  its  regulation  as  follows: 

PART  701-(  AMENDED] 

1.  The  authority  citation  for  Part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1755. 1756. 1757. 1759. 
17613. 1761b.  1766, 1767. 1782. 1784. 1787, 
1789  and  1798.  Section  701.31  is  also 
authorized  by  15  U.S.C.  3601-3610. 

2.  Section  701.31  is  revised  as  follows: 
}  70U1    Nondiecrimlnatloo  requirements. 

(a)  Definitions:  As  used  in  this  part. 

the  term: 

(1)  "Application"  caries  the  meaning 
of  that  term  as  defined  in  12  CFR  202.2(0 
(Regulation  B).  which  is  as  follows:  "an 
oral  or  written  request  for  an  extension 
of  credit  that  is  made  in  accordance 
with  procedures  established  by  a 
creditor  for  the  type  of  credit 
requested"; 

(2)  "Dwelling"  carries  the  meaning  of 
that  term  as  defined  in  42  U.S.C.  3602(b) 
(Fair  Housing  Act),  whis  as  as  follows: 
"Any  building,  structure,  or  portion 
thereof  which  is  occupied  as.  or 
designed  or  intended  for  occupancy  as, 
a  residence  by  one  or  more  families,  and 
any  vacant  land  which  is  offered  for 
sale  or  lease  for  the  construction  or 
location  thereon  of  any  building, 
structure,  or  portion  thereof;  and 

(3)  "real  estate-related  loan"  means 
any  loan  for  which  application  is  made 
to  finance  or  refinance  the  purchase, 
construction,  improvement,  repair,  or 
maintenance  of  a  dwelling. 

(b)  Nondiscrimination  in  Lending.  (1) 
A  Federal  credit  union  may  not  deny  a 
real  estate-related  loan,  nor  may  it 
discriminate  in  setting,  or  exercising  its 
rights  pursuant  to,  the  terms  or 
conditions  of  such  a  loan,  nor  may  it 
discourage  an  application  for  such  a 
loan,  on  the  basis  of  the  race,  color, 
national  origin,  religion,  sex.  handicap. 
or  familial  status  (having  children  under 
the  age  of  18)  of: 
(i)  Any  applicant  or  joint  applicant; 
(ii)  Any  person  associated,  in 
connection  widi  a  real  estate-related 
loan  application,  with  an  applicant  or 
joint  applicant; 

(iii)  The  present  or  prospective 
owners,  lessees,  tenants,  or  occupants  of 
the  dwelling  for  which  a  real  estate- 
related  loan  is  requested; 


(iv)  The  present  or  prospective 
owners,  lessees,  tenants,  or  occupants  of 
other  dwellings  in  the  vicinity  of  the 
dwelling  for  which  the  real  estate- 
related  loan  is  requested. 

(2)  With  regard  to  a  real  estate-related 
loan,  a  Federal  credit  union  may  not 
consider  a  lending  criterion  or  exercise 

a  lending  policy  which  as  the  effect  of 
discriminating  on  the  basis  of  race, 
color,  national  origin,  religion,  sex, 
handicap,  or  familial  status  (having 
children  under  the  age  of  18).  Guidelines 
concerning  possible  exceptions  to  this 
provision  appear  in  S  701.31(e)(1). 

(3)  Consideration  of  any  of  the 
following  factors  in  connection  with  a 
real  estate-related  loan  is  not  necessary 
to  a  Federal  credit  union's  business, 
generally  has  a  discriminatory  effect, 
and  is  therefore  prohibited: 

(i)  The  age  or  location  of  the  dwelling; 

(ii)  Zip  code  of  the  applicant's  current 
residence; 

(iii)  Previous  home  ownership; 

(iv)  The  age  or  location  of  dwellings  in 
the  neighborhood  of  the  dwelling; 

(v)  TTie  income  level  of  residents  in 
the  neighborhood  of  the  dwelling. 

(c)  Nondiscrimination  in  Appraisals. 
(1)  A  federal  credit  union  may  not  rely 
upon  an  appraisal  of  a  dwelling  if  it 
knows  or  should  know  that  the 
appraisal  is  based  upon  consideration  of 
the  race,  color,  national  origin,  religion, 
sex,  handicap,  or  familial  status  (having 
children  under  the  age  of  18]  of: 

(i)  Any  applicant  or  joint  applicant; 

(ii)  Any  person  associated,  in 
connection  with  a  real  estate-related 
loan  application,  with  an  applicant  or 
joint  applicant; 

(iii)  The  present  or  prospective 
owners,  lessees,  tenants,  or  occupants  of 
the  dwelling  for  which  a  real  estate- 
related  loan  is  requested; 

(iv)  The  present  or  prospective 
owners,  lessees,  tenants,  or  occupants  of 
other  dwellings  in  the  vicinity  of  the 
dwelling  for  which  a  real  estate-related 
loan  is  requested. 

(2)  With  respect  to  a  real  estate- 
related  loan,  a  Federal  credit  union  may 
not  rely  upon  an  appraisal  of  a  dwelling 


if  it  knows  or  should  know  that  the 
appraisal  is  based  upon  consideration  of 
a  criterion  which  has  the  effect  of 
discriminating  on  the  basis  of  race, 
color,  national  origin,  religion,  sex, 
handicap,  or  familial  status  (having 
children  under  the  age  of  18).  Guidelines 
concerning  possible  exceptions  to  this 
provision  appear  in  $  701.31(e)(1). 

(3)  A  Federal  credit  union  may  not 
rely  upon  appraisal  that  it  knows  or 
should  know  is  based  upon 
consideration  of  any  of  the  following 
criteria,  for  such  criteria  generally  have 
a  discriminatory  effect,  and  are  not 
necessary  to  a  Federal  credit  union's 
business: 

(1)  The  age  or  location  of  the  dwelling; 

(ii)  The  age  or  location  of  dwellings  in 
the  neighborhood  of  the  dwelling; 

(iii)  The  income  level  of  the  residents 
in  the  neighborhood  of  the  dwelling. 

(4)  Notwithstanding  paragraph  (c)(3) 
of  this  section,  it  is  recognized  that  there 
may  be  factors  concerning  location  of 
the  dwelling  which  can  be  properly 
considered  in  an  appraisal.  If  any  such 
factor(8)  is  relied  upon,  it  must  be 
specifically  documented  in  the 
appraisal,  accompanied  by  a  brief 
statement  demonstrating  the  necessity 
of  using  such  factor(s).  Guidelines 
concerning  the  consideration  of  location 
factors  appear  in  §  701.31(e)(3). 

(5)  Each  Federal  credit  imion  shall 
make  available,  to  any  requesting 
member/applicant,  a  copy  of  the 
appraisal  used  in  connection  with  that 
member's  real  estate-related  loan 
application.  The  appraisal  shall  be 
available  for  a  period  of  25  months  after 
the  applicant  has  received  notice  from 
the  Federal  credit  union  of  the  action 
taken  by  the  Federal  credit  union  on  the 
real  estate-related  loan  application. 

(d)  Nondiscrimination  in 
advertising. — (1)  Advertising  notice  of 
nondiscrimination  compliance,  (i)  No 
Federal  credit  union  may  directly  or 
indirectly  engage  in  any  form  of 
advertising  of  real  estate-related  loans 
which  implies  or  suggests  that  the 
Federal  credit  union  discriminates  in 
violation  of  the  provisions  of  the  Fair 


Housing  Act  of  1968  or  of  this  Section. 
Advertisements  of  such  loans  shall 
include  a  facismile  of  the  following: 


EQUAL  HOUSING 

LENDER 

Wt  Oo  Business  in  Accordance  With 
Federal  fm  Lending  Uws 


(ii)  Advertisements  of  real  estate- 
related  loans  which  are  broadcast  on 
the  radio  shall  contain  the  following 
statement:  "The  (insert  name)  Federal 
Credit  Union  is  an  equal  housing 
lender." 

(2)  Lobby  notice  of  nondiscrimination 
compliance.  Every  Federal  credit  union 
which  engages  in  real  estate-related 
lending  shall  conspicuously  display  in 
the  public  lobby  of  such  credit  union 
and  in  the  public  area  of  each  office 
where  such  loans  are  made,  in  a  manner 
so  as  to  be  clearly  visible  to  the  general 
public  entering  such  lobby  or  area,  a 
notice  that  incorporates  a  facsimile  of 
the  logotype  and  notice  appearing  in 
paragraph  {d)(3)  of  this  section.  Posters 
containing  this  notice  and  logotype  may 
be  obtained  from  the  Regional  Offices  of 
the  National  Credit  Union 
Administration. 

(3)  Logotype  and  notice  of 
nondiscrimination  compliance.  The 
logotype  and  text  of  the  notice  required 
in  paragraph  (d)(2)  of  this  section  shall 
be  as  follows: 
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EQUAL  HOUSING  , 

LENDER 

Wt  Oe  twMMM  m  Accardmce  WWi 
Fcdini  fm  Undh)«  Lain 

UNOCR  TMf  PCOCNAL  FAIH  MOUSING  ACT.  IT  IS  lUICAL  OW  TMf  SASlS  Of 

RaS  COtOa  MATTONAt  OHIOIN.  MLIOIOH.  SO.  MAHOICA^.  OH  FAMIUAL 
RACl,  C««- JJj^^y^  ^^.^^  CHILOHIH  UNOCR  THf  AOl  Of  IS).  TO: 

•  0««»  •  low  (or  Sit  puipoM  ol  purehMiofl.  eonrtnietlnt.  liijwNi^ 

m*imainiB9  •  aiwSlnf.  Of  SWT  *nf  lo*"  ••«*«<»»•  ♦■•■^  * 

.  o*«rtii*«lotoSrti9S»«ounl.inlifOOlralo.Surollo«.«ppSe^ 

oihor  iNmt  or  cendMoM  ol  MCM  toon,  or  m  appraMnfl  pfopotly. 

W  YOU  MUfVl  VOU  HAVt  ttlN  DtSCMKHNATIO 
AOAMtT.  YOU  SNOULO  StNO  A  COMPIAMT  TO: 

._  .oootary  lor  Poir  Hoiiiin«  »« I4MI  OppoftaiNY 

OoportmoM  01  HetMinfl  i  UftoR  Dovotopmom 

WaaNngton.  O.C  1SI16 
for  praeoMing  undor  IM  Podom  Piir  Housing  Ad 

andlK 
NoionalCiodN  Union/ 
OMoo  ol  CunrinoSon  and  I 
WaoNnglon.O.CaB<«S 
Per  proeoMing  undir  NCUA  r 


UNOCR  TMt  COUAL  CRCOIT  OPPORTUNITY  ACT.  IJ««A«OA»- 
TCJ  OlSCRmiNATC  IN  ANY  CRCOfT  TRANSACTlOffc 

•  On  Iht  boilo  ol  foco.  color.  naSonal  ortgm.  frtlgton.  loi.  •aiHil  «lifc*.  or  ago. 

•  ••eautolneon«oio»«nipiiWteaMWanco.or  -_-.  .......^  ^^ 

•  ioeauto  a  rtgM  woi  tioieitod  undof  tio  Coniuflior  CiodM  Pro«oeilon  Act 

IP  YOU  MUCVC  VOU  HAVC  iCCN  OlSCRIMINATCO 
AOAMtT.  YOU  SHOULD  SCNO  A  COMKAINT  TO: 

Natonol  CiodN  Union  AdrnMoMlton 

Ofieo  ol  Csammallon  and  mturwca 

WaOinglon.  DC  as«SS 


IS 


WLUNQ  cow  TfW-et-C 


(e)  Guidelines.  (1)  Compliance  with 
the  Fair  Housing  Act  is  achieved  when 
each  loan  applicant's  creditworthiness 
is  evaluated  on  an  individual  basis, 
without  presuming  that  the  applicant 
has  certain  characteristics  of  a  group.  If 
certain  lending  policies  or  procedures  do 
presume  group  characteristics,  they  may 
violate  the  Fair  Housing  Act,  even 
though  the  characteristics  are  not  based 
upon  race,  color,  sex,  national  origin, 
religion,  handicap,  or  familial  status. 
Such  a  violation  occurs  when  otherwise 
facially  nondiscriminatory  lending 
procedures  (either  general  lending 
policies  or  specific  criteria  used  in 
reviewing  loan  applications]  have  the 
effect  of  making  real  estate-related 
loans  unavailable  or  less  available  on 
the  basis  of  race,  color,  sex,  national 
origin,  religion,  handicap,  or  familial 
status.  Note,  however,  that  a  poUcy  or 
criterion  which  has  a  discriminatory 
effect  is  not  a  violation  of  the  Fair 
Housing  Act  if  its  use  achieves  a 
legitimate  business  necessity  which 
cannot  be  achieved  by  using  less 
discriminatory  standards.  It  is  also 
important  to  note  that  the  Equal  Credit 
Opportunity  Act  and  Regulation  B 
prohibit  discrimination,  either  per  se  or 
in  effect  on  the  basis  of  the  applicant's 
age.  marital  status,  receipt  of  public 
assistance,  or  the  exercise  of  any  rights 
under  the  Consumer  Credit  Protection 
Act. 

(2)  Paragraph  (bK3)  of  this  section 
prohibits  consideration  of  certain 
factors  because  of  their  likely 
discriminatory  effect  and  because  they 
are  not  necessary  to  make  sound  real 
estate-related  loans.  For  purposes  of 
clarification,  the  prohibited  use  of 
location  factors  in  this  section  is 
intended  to  prevent  abandonment  of 
areas  in  which  a  Federal  credit  union's 
members  live  or  want  to  live.  It  is  not 
intended  to  require  loans  in  those  areas 
that  are  geographically  remote  from  the 
FCU's  main  or  branch  offices  or  that 
contravene  the  parameters  of  a  Federal 
credit  union's  charter.  Further,  this 
prohibition  does  not  preclude  requiring  a 
borrower  to  obtain  flood  insurance 
protection  pursuant  to  the  National 
Flood  Insurance  Act  and  Part  760  of 
NCUA's  Rules  and  Regulations,  nor 
does  it  preclude  involvement  with 
Federal  or  state  housing  insurance 
programs  which  provide  for  lower 
interest  rates  for  the  purchase  of  homes 
in  certain  urban  or  rural  areas.  Also,  the 
legitimate  use  of  location  factors  in  an 
appraisal  does  not  constitute  a  violation 
of  the  provision  of  paragraph  (b)(3)  of 
this  section,  which  prohibits 
consideration  of  location  of  the 
dwelling.  Finally,  the  prohibited  use  of 


prior  home  ownership  does  not  preclude 
a  Federal  credit  union  from  considering 
an  applicant's  payment  history  on  a  loan 
which  was  made  to  obtain  a  home.  Such 
action  entails  consideration  of  the 
payment  record  on  a  previous  loan  in 
determining  creditworthiness;  it  does 
not  entail  consideration  of  prior  home 
ownership. 

(3)(i)  Paragraph  (c)(3)  of  this  section 
prohibits  consideration  of  the  age  or 
location  of  a  dwelling  in  a  real  estate- 
related  loan  appraisal.  These 
restrictions  are  intended  to  prohibit  the 
use  of  unfounded  or  unsubstantiated 
assumptions  regarding  the  effect  upon 
loan  risk  of  the  age  of  a  dwelling  or  the 
physical  or  economic  characteristics  of 
an  area.  Appraisals  should  be  based  on 
the  present  market  value  of  the  property 
offered  as  security  (including  . 
consideration  of  speciHc  improvements 
to  be  made  by  the  borrower)  and  the 
likelihood  that  the  property  will  retain 
an  adequate  value  over  the  term  of  the 
loan. 

(ii)  The  term  "age  of  the  dwelling" 
does  not  encompass  structural 
soundness.  In  addition,  the  age  of  the 
dwelling  may  be  used  by  an  appraiser 
as  a  basis  for  conducting  further 
inspections  of  certain  structural  aspects 
of  the  dwelling.  Paragraph  (c)(1)  of  this 
section  does,  however,  prohibit  an 
unsubstantiated  determination  that  a 
house  over  X  years  in  age  is  not 
structurally  sound. 

(iii)  With  respect  to  location  factors, 
paragraph  (c)(2)  of  this  section 
recognizes  that  there  may  be  location 
factors  which  may  be  considered  in  an 
appraisal,  and  requires  that  the  use  of 
any  such  factors  be  specifically 
documented  in  the  appraisal.  'These 
factors  will  most  often  be  those  location 
factors  which  may  negatively  affect  the 
short  range  future  value  (up  to  3-5 
years)  of  a  property.  Factors  which  in 
some  cases  may  cause  the  market  value 
of  a  property  to  decline  are  recent 
zoning  changes  or  a  significant  number 
of  abandoned  homes  in  the  immediate 
vicinity  of  the  property.  However,  not  all 
zoning  changes  will  cause  a  decline  in 
property  values,  and  proximity  to 
abandoned  buildings  may  not  affect  the 
market  values  of  a  property  because  the 
cause  of  abandonment  is  unrelated  to 
high  risk.  Proper  considerations  include 
the  condition  and  utility  of  the 
improvement  and  various  physical 
factors  such  as  street  concUtions, 
amenities  such  as  paries  and  recreation 
areas.  availabiUty  of  public  utilities  and 
municipal  services,  and  exposure  to 
flooding  and  land  faults. 
(PR  Doc.  68-12212  Filed  5-19-80;  8:45  am] 
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12  CFR  Part  701 

Organization  and  Operation  of  Federal 
Credit  Unions 

agency:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Proposed  revision  to  regulation. 

summary:  The  NCUA  Board  (Board)  is 
proposing  to  revise  §  701.21(f)  (15  Year 
Loans)  of  its  Rules  and  Regulations.  The 
proposal  results  from  an  amendment  to 
the  Federal  Credit  Union  Act  and 
NCUA's  policy  to  periodically  review 
each  of  its  regulations.  This  revision  will 
permit  a  Federal  credit  union  to  make 
loans  with  maturities  of  up  to  20  years 
for  mobile  home,  secondary  mortgage 
and  home  improvement  loans. 

DATE:  Comments  must  be  received  on  or 
before  August  21, 1989. 

address:  Send  comments  to  Becky 
Baker,  Secretary  of  the  Board,  National 
Credit  Union  Administration.  1776  G 
Street  NW.,  Washington,  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACT 
D.  Michael  Riley.  NCUA.  Director, 
Office  of  Examination  and  Insurance. 
1776  G  Sti«et  NW.,  Washington.  DC 
20456.  telephone:  (202)  682-9640  or  Rov 
DeLoach.  NCUA.  Office  of  General 
Counsel.  1776  G  Shwt  NW., 
Washington,  DC  20456,  telephone:  (202) 
682-9630. 

SUPPLEMENTARY  INFORMATION:  Federal 

credit  unions  are  currently  authorized  to 
make  loans  to  members  at  maturities  of 
up  to  12  years  with  certain  exceptions. 
Lines  of  credit  have  no  statutory  or 
regulatory  matiuity  limitations.  First 
mortgage  loans  secured  by  a  first  lien  on 
the  principal  residence  of  the  member- 
borrower  may  be  granted  with 
maturities  of  up  to  40  years.  Section 
701.21(f)  of  die  NCUA  Rules  and 
Regulations  currentiy  implements  an 
FCU's  authority  to  make  loans  with 
maturities  of  up  to  15  years  in  the  case 
of:  (1)  A  loan  to  finance  the  purchase  of 
a  mobile  home  if  the  mobile  home  will 
be  used  as  the  member-borrower's 
residence  and  the  loan  is  secured  by  a 
first  lien  on  the  mobile  home,  (2)  a 
second  mortgage  loan  (or  a  nonpurchase 
money  first  mortgage  loan  in  the  case  of 
a  residence  on  which  there  is  no  existing 
first  mortgage)  if  the  loan  is  secured  by 
a  residential  dwelling  which  is  the 
residence  of  the  member-borrower,  and 
(3)  a  loan  to  finance  the  repair, 
alteration,  or  improvement  of  a 
residential  dwelling  which  is  the 
residence  of  the  member-borrower. 

Section  702  of  the  Competitive 
Equahty  Banking  Act  of  1987  (CEBA) 
amended  the  Federal  Credit  Union  Act 


ai 
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to  give  the  Board  authority  to  set 
maturity  limits  for  second  mortgage 
loans,  mobile  booie  loans  and  home 
improvement  loans  at  "up  to  15  jrears  or 
any  longer  term  which  the  Board  may 
allow."  Prior  to  the  CEBA,  the  maturity 
for  these  loans  was  IS  years.  In 
November  1966.  tbe  Board  requested 
public  comment  on  whether  it  should 
exercise  its  regulatory  authority  to  allow 
maturities  in  excess  of  15  years  on 
second  mortgage  and  home 
improvement  loans.  Although  not  stated 
in  the  request,  mobile  home  loans  are 
also  being  considered  within  the  scope 
of  this  review. 

A  total  of  28  comments  were  received 
in  response  to  the  request  for  comments. 
The  comments  came  from  23  Federal 
credit  unions,  two  state  credit  union 
leagues,  two  national  credit  union  trade 
organizations  and  one  national  banking 
trade  organisation.  Of  these  comments. 
25  supported  extending  the  maturity 
limit.  Only  three  commenters  believed 
that  the  authority  siwuld  remain  at  15 
years.  Commenters  who  supported 
extending  the  maturity  limits 
recommended  various  maximum 
maturity  limiU  to  consider  ranging  from 
20  years  to  unlimited  maturity.  Many 
commenters  cited  the  difficulty 
borrowers  face  when  fluctuating  interest 
rates  result  in  an  Increase  in  payments 
or  a  balloon  payment  in  order  to  ensure 
a  15-year  term  as  their  rationale  for  an 
increase  in  the  maturity  limit.  In 
addition,  several  commenters  expressed 
the  opinion  that  loans  with  maturities  in 
excess  of  15  years  should  be  variable 
rate  in  order  to  provide  some  interest 
rate  risk  protection  to  the  credit  union. 

The  Board  is  proposing  to  revise 
S  701.21(f)  by  permitting  maturities  of  up 
to  20  years.  In  issuing  this  proposal,  the 
Board  is  attempting  to  provide  credit 
unions  and  dielr  member-borrowers 
with  the  flexibility  to  make  certain  loans 
so  that  the  total  maturity  will  not  extend 
beyond  20  years  notwithstanding  market 
interest  rate  fluctuations  near  the  end  of 
the  term.  In  addition,  credit  unions  are 
expected  to  take  appropriate  steps  to 
adjust  underwriting  standards  to  ensure 
that  the  extension  of  credit  is 
appropriate  for  the  total  term  of  the 
loan. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Board  has  determined  and 
certified  that  the  proposed  amendment, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions  (primarily 
those  under  $1  million  in  assets). 
Accordingly,  the  Board  has  determined 


that  a  Regulatory  Flexibility  Analysis  ia 
not  required. 

Paperwork  Reduction  Act 

This  proposed  rule  makes  ro  changes 
to  collection  requirements,  therefore,  it 
need  not  be  sent  to  the  Offlce  of 
Management  and  Budget  for  approval. 

Executive  Order  12612 

This  amendment  does  not  affect  state 
regulation  of  credit  unions.  It 
implements  provisions  of  the  Federal 
Credit  Union  Act  applying  only  to 
Federal  credit  unions. 

Ust  of  Subiects  ta  12  CFR  Part  761 

Credit  unions.  20-year  loans.  Second 
mortgages.  Mobile  home  loans,  Home 
improvement  loans. 

By  the  National  Credit  Union 
Adminiatration  Board  on  May  11, 19ea 

Becky  iakar. 

Secretary  of  the  Board. 

Accordingly.  NCUA  proposes  to 
amend  its  regulations  as  follows: 

PART  701-{  AMENDED] 

1.  The  authority  citation  for  Part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1755. 1758. 1757. 1758, 
17eia,  1781U  17t».  1787. 1782. 1784. 1787. 
1789.  and  1788.  Section  701.31  is  also 
authorized  by  15  U.S.C.  1801.  et  aeq..  42 
U.S.C.  1881  and  42  U.S.C.  3801-3610. 

2.  Section  701.21(f)  is  proposed  to  be 
revised  as  follows: 

S  701.21    [Amended] 
•        •        •        •       * 

(f)  20-year  loans.  Notwithstanding  the 
genera]  12-year  maturity  limit  on  loans 
to  members,  a  Federal  credit  union  may 
make  loans  with  maturities  of  up  to  20 
years  in  the  case  of: 

(1)  A  loan  to  finance  the  purchase  of  a 
mobile  home  if  the  mobile  home  will  be 
used  as  the  member-borrower's 
residence  and  the  loan  is  secured  by  a 
first  lien  on  the  mobile  home. 

(2)  A  second  mortgage  loan  (or  a 
nonpurchase  money  first  mortgage  loan 
in  the  case  of  a  residence  on  which  there 
is  no  existing  first  mortgage)  if  the  loan 
is  secured  by  a  residential  dwelling 
which  is  the  residence  of  the  member- 
borrower,  and 

(3)  A  loan  to  finance  the  repair, 
alteration,  or  improvement  of  a 
residential  dwelling  which  is  the 
residence  of  the  member-borrower. 
***** 

[FR  Doc  ae-tZ218  Filed  5-l»-8e:  8:45  am] 

BILUNO  CODE  7S3t-01-« 


laCFRPwtTW 


Credtt 

or 


Msipersof 
Unlona:  Volunlanr 
Converakm  of  Insurad 


AQENCY:  National  Credit  Union 

AdministraUon  ("NCUA"). 

action;  Proposed  amendment. 

summary:  The  NCUA  Board  proposes  to 
amend  its  regulation  relating  to  mergers 
of  federally-insured  credit  unions  and 
changes  in  insured  status.  This  proposal 
will  add  "approval"  and  "disapproval" 
boxes  to  the  ballots  used  for 
membership  voting  on  termination  of 
Federal  insurance  or  conversion  from 
Federal  insurance  to  non-Federal 
insurance.  The  proposal  will  not  affect 
the  day-to-day  operations  of  federally- 
insured  credit  unions. 
DATES:  Comments  must  be  received  on 
or  before  August  21. 1989. 
ADORCSSES:  Send  comments  to  Becky 
Baker.  Secretary  of  tlie  Board.  National 
Credit  Union  Administration,  1776  G 
Street  NW..  Washington.  DC  20456. 
Km  RNTTMBI  tNFOMiATION  COSfTACT 
James ).  Engel,  Deputy  General  Counsel 
at  tlte  above  address  or  telephone:  (202) 
357-103a 
SUPnCMCNTARV  MrORMATKM:  In  April, 

1987,  the  NCUA  adopted  regulations 
that  added  new  provisions  regarding  the 
termination  or  conversion  of  Federal 
share  insurance  and  set  forth  forms  to 
be  used  in  obtaining  membership 
approval  of  those  actions.  (See  52  FR 
1237a  April  16, 1987,  effective  May  18, 
1987.)  Three  of  those  provisions. 
55  708J01(a)(2).  70e.302(a)(2)  and  (b)(2), 
contained  the  language  that  is  to  appear 
on  the  ballot  used  to  obtain  membership 
approval.  A  fourth  provision, 
5  708.301(b)(2).  references  the  language 
set  forth  in  5  708.301(a)(2).  Although  the 
provisions  required  a  signature  line  for  a 
member  to  use,  they  did  not  prescribe 
the  method  for  indicating  whether  the 
member  approved  or  disapproved  of  the 
proposed  action. 

Generally,  this  has  not  caused  any 
problems  because  "yes"  or  "no"  boxes 
have  been  included  along  with  the 
required  language  on  the  ballots 
provided  to  the  members.  Where  only 
the  language  required  by  the  regulation 
is  used,  however,  all  returned  ballots 
have  counted  as  affirmative  votes.  In  a 
recent  instance,  members  who  retiuned 
their  ballots  were  eligible  for  prizes  to 
be  awarded  at  the  credit  union's  annual 
meeting.  While  this  did  provide 
incentive  to  return  the  ballot,  it  did  not 
necessarily  reflect  the  member's 
position  on  the  proposed  action  since 
the  ballot  did  not  indicate  whether  the 


member  approved  or  disapproved  of  the 
action.  If  anything,  it  was  indicative  of 
the  member's  desire  to  be  eligible  for  a 
prize. 

In  order  to  avoid  this  problem  in  the 
future,  the  NCUA  Board  is  proposing  to 
amend  the  ballot  provisions  of  Part  708 
to  includes  boxes  to  be  checked  by  the 
member  to  clearly  show  whether  die 
member  is  in  favor  of  or  opposed  to  the 
action  presented. 

It  should  be  kept  in  mind  that  share 
insurance,  whether  provided  by  NCUA 
through  the  National  Credit  Union  Share 
Insurance  Fund  of  by  a  private  or 
cooperative  insurance  fund  or  guaranty 
corporation,  is  designed  to  protect  the 
savings  of  the  credit  union  members,  not 
the  institution  itself  or  its  management. 
Therefore,  any  decision  regarding  that 
insurance  protection  is  to  be  made  by 
the  members,  and  the  methods  used  to 
obtain  their  decision  must  be  designed 
to  clearly  evidence  each  individual's 
position  on  the  issue. 

In  addition  to  the  above  proposal,  the 
NCUA  Board  is  soliciting  comments  on 
two  other  related  issues.  First,  there  is 
currently  no  specific  requirement  that 
the  reasons  for  tiermination  or 
conversion  of  Federal  insurance  must  be 
set  out  for  the  membership.  The  NCUA 
Board  believes  it  may  be  desirable  to 
have  such  information  reviewed  by  the 
appropriate  regional  director  before  the 
information  is  submitted  to  the 
membership. 

Second,  there  is  no  specified  period 
for  completion  of  the  termination  or 
conversion  process.  Currently,  a  credit 
union  must  notify  the  regional  director 
90  days  prior  to  a  termination  or 
conversion  and  the  NCUA  Board  will 
approve  or  disapprove  within  90  days  of 
notification.  This  does  not,  however, 
establish  a  specified  time  when  the 
termination  or  conversion  becomes 
effective.  While  the  NCUA  Board  and 
the  credit  union  can  agree  to  the  actual 
effective  date,  it  may  be  advisable  to 
establish  a  maximum  period  during 
which  the  action  must  be  completed. 

the  NCUA  Board  specifically  requests 
comments  or  recommendations  on  both 
of  these  issues. 

Regidatory  Procedures 

Regulatory  Flexibility  Act 

The  NCUA  Board  has  determined  and 
certifies  that  the  proposed  amendment, 
if  adopted,  will  not  have  a  signficant 
economic  impact  on  a  substantial 
number  of  small  credit  unions  (primarily 
those  under  $1  million  in  assets). 
Further,  this  proposed  amendment  does 
not  affect  the  daily  operations  of  credit 
unions.  Accordingly,  the  Board  has 


determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

PaperH'ork  Reduction  Act 

The  Proposal  would  not  impose  any 
additional  paperwork  requirements  and. 
thus,  the  requirements  of  the  Paperwork 
Reduction  Act  do  not  apply. 

Executive  Order  12612 

The  NCUA  board,  pursuant  to 
Executive  Order  12612,  has  determined 
that  the  proposed  amendment  will  not 
have  a  direct  effect  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  While  the  proposed 
amendment  will  affect  some  federally- 
insured  state  chartered  credit  unions,  it 
will  not  preempt  provisions  of  state  law 
or  regulation. 

List  of  Subjects  in  12  CFR  Part  708 

Credit  unions,  Mergers  of  Federally- 
insured  cedit  unions.  Voluntary 
termination  or  conversion  of  insured 
status. 

By  the  National  Credit  Union 
Administration  Board  on  May  11, 1989. 
Becky  Baker. 
Secretary  of  the  Board. 

Accordingly,  NCUA  Proposes  to 
amend  its  regulations  in  12  CFR  Part  708 
as  follows: 

PART708^AMENDED] 

1.  The  authority  citation  for  Part  708  is 
revised  to  read  as  follows: 

Authority:  12  U5.C.  1766. 1785. 1786.  and 
1789. 

§708.301    [Amended] 

2.  Section  708.301(a)(2)  is  revised  to 
read  as  follows: 

(a)  *  *  • 

(2)  The  ballot  for  obtaining 
membership  approval  to  terminate 
Federal  insurance  shall  contain  the 
following  language: 

This  ballot  must  be  received  by  the  Credit 
Union  by  (date  for  vote). 

I  understand  that  if  termination  of  Federal 
insurance  is  approved,  accounts  made  by  me 
will  not  be  insured  by  the  National  Credit 
Union  Administration,  as  agency  of  the 
Federal  Government.  I  albo  understand  that 
my  accounts  in  the  Credit  Union  on  a 
maximum  of  $100,000,  will  continue  to  be 
insured  for  one  (1)  year  after  the  date  of 
termination,  but  that  any  withdrawals  after 
the  date  of  termination  will  reduce  the 
insurance  coverage  by  the  amount  of  the 
withdrawal. 
}  Approve. 
}  Do  not  approve. 

Signed 

Members  name 


Date. 


3.  Section  708.302(a)(2)  is  revised  to 
read  as  follows: 
(a)  •  •  • 

§708.302    (Amended] 

(2)  The  ballot  to  obtain  membership 
approval  of  the  coversion  shall  contain 
the  following  language: 

This  ballot  must  be  received  by  the 
Credit  Union  by  (date  for  vote). 

I  understand  that,  if  the  conversion  of 
insurance  is  approved,  the  share  (deposit) 
insurance  that  I  now  have  (up  to  SlOO.OOO 
provided  by  the  National  Credit  Union 
Administration,  an  agency  of  the  Federal 
Government)  will  terminate  upon  the 
effective  date  of  the  conversion  and  my 
shares  will  be  insured  up  to  $ by 


State  of 

}  Approve. 

}  Do  not  approve. 

Signed 


.  a  corporation  chartered  by  the 


Memlier's  Name 
Date 


4.  SecUon  708.302(b)(2)  is  revised  to 
read  as  follows: 

(6)  •  *  • 

(2)  The  Ballot  to  obtain  membership 
approval  shall  contain  the  following 
language: 

This  ballot  must  be  received  by  the  Credit 
Union  by  (date  for  vote). 

I  understand  that,  if  the  merger  of  the 
(merging)  Credit  Union  into  the  (continuing) 
Credit  Union  is  approved,  the  share  (deposit) 
insurace  that  I  not  have  (up  to  $100,000 
provided  by  the  National  Credit  Union 
Administration,  an  agency  of  the  Federal 
Government)  will  terminate  upon  the 
effective  date  of  the  merger  and  my  share  in 
the  (continuing)  Credit  Union  will  be  insured 

up  to  $ by .  a  corporation 

chartered  by  the  State  of 


)  Approve. 

}  Do  not  approve. 

Signed. 


Member's  Name 
Date 


(FR  Doc.  89-12216  Filed  5-19-89:  8:45  am) 
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ACnONC  Notice  of  proposed  rulemaking 
(NPRM).  


r:  This  notice  proposes  a  new 

airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  747  series 
airplanes,  which  would  require  periodic 
inspections  of  the  fuselage  skin  iust 
above  the  forward  main  entry  doors  for 
cracks  emanating  from  the 
circumferential  ^dn  splice,  and 
modifications,  if  necessary.  This 
proposal  is  promptad  by  reports  of 
cracks  on  15  aiiplanes  In  this  area.  This 
condition,  if  not  coirected,  could  lead  to 
loss  of  cabin  pressure  during  flight. 
DATVS:  Comments  must  be  received  no 
later  than  luly  la  1988. 
AOWMaMa:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
S6-AD.  17900  Paciflc  Highway  South , 
0-88866,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes.  P.O.  Box  3707,  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle.  Washington. 
ran  nmTNBi  wtnmumom  contact. 
Mr.  Richard  H.  Yarges,  Airframe  Branch. 
ANM-120S;  telephone  (206)  431-1925. 
Mailing  addresr  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  0-68968,  Seattle.  Washington 
98168. 
SUPMCIMNTAIIV  information: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
rontact  concerned  with  the  substance  of 


this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  of  this  Notice 
of  Piviiosed  Rulemaking  (NPRM)  by 
submitting  a  request  to  the 
Airworthiness  Rules  Docket  No.  m-NM- 
56-AD.  17900  Pacific  Highway  South . 
0-68966,  Seattle,  Washington  9816& 

Discussion 

Eight  operators  of  Boeing  747 
airplanes  have  reported  0.1  to  lS.O-inch 
vertical  skin  cracks  on  Model  747 
airplanes,  that  run  circumferentially 
along  the  aft  row  of  fasteners  at  the 
body  station  (BS)  460  skin  splice 
between  stringers  S-14E  and  S-164.  The 
reported  cracking  has  been  detected  on 
IS  airplanes  that  had  accumulated 
between  124XW  and  15,000  fiight  cycles. 
Skin  cracks  at  this  location  are 
attributed  to  cabin  pressure  cyclic 
loading.  This  condition,  if  not  corrected, 
could  result  in  loss  of  cabin  pressure 
during  flight. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-53-2289, 
Revision  1,  dated  January  26, 1989, 
which  describes  eddy  current  inspection 
and  modification  procedures  for  the  skin 
at  the  BS  460  splice. 

Since  this  conditioin  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  periodic  high 
frequency  eddy  current  inspection  of  the 
skin  at  the  BS  460  skin  splice,  and 
modification,  if  necessary,  in 
accordance  with  the  service  bulletin 
previously  described. 

The  eddy  current  inspections 
proposed  in  this  Notice  would  be 
required  to  be  conducted  in  an 
environment  that  does  not  inhibit  clear 
view  of  the  fastener  head.  Accordingly, 
this  proposed  rule  requires  that  paint  be 
removed  prior  to  inspection,  using  an 
approved  chemical  stripper,  or  that  the 
fastener  be  clearly  visible  through  the 
paint  and  no  more  than  two  coats  of 
paint  are  on  the  airplane.  This  proposed 
requirement  is  equivalent  to  the 
requirements  of  AD  88-22-11. 
Amendment  39-6059  (53  FR  44156: 
November  1. 1988).  which  requires 
similar  inspections  of  Model  737  series 
airplanes.  The  two-coat  paint  criteria  as 
developed  by  the  FAA  as  an  objective 
standard  to  minimize  improper  use  of 
inspection  equipment  and  enhance 
detection  of  cracks.  Since  the  issuance 
of  AD  88-22-11.  the  FAA  has  received 
information  that  an  inspection  standard 
based  on  the  number  of  coats  of  paint 
may  not  reliably  define  acceptable 
surface  conditions,  due  to  the  wide 
variation  in  cost  thicknesses.  The  FAA, 


therefore,  requests  comments  intended 
to  develop  an  inspection  standard  that 
assures  the  most  accurate  possible 
results  without  requiring  unnecessary 
paint  stripping. 

In  addition  to  the  inspections 
proposed  in  this  NPRM  the  FAA  also 
proposing  mandatory  preventative 
modification  of  the  inspection  area  in  a 
separate  rule  making  action  that  deals 
rejuvenation  of  the  aging  747  fleet. 

There  are  approximately  205  Model 
747  series  airplanes  of  the  affected 
design  in  the  woridwide  fleet.  It  is 
estimated  that  113  airplanes  of  U.S. 
registry  would  be  aflfected  by  this  AD, 
that  it  would  take  approximately  3 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $13,560. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few.  if 
any.  Model  747  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  Safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39— (AMENDED! 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 


Audnrity:  48  VSXL  1354(a).  1421  and  1423: 
49  U.S.C.  l<M(g)  (Revised  Pub.  L  97-448. 
(anuary  12, 19B3):  and  14  CFR  UM. 

§39.13    [AmMMlSd] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  747  series 
airplanes,  listed  in  Boeing  Service 
Bulletin  747-53-228a  Revision  1,  dated 
January  28, 1989,  certiricated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accompKslied. 
To  prevent  cabin  pressure  loss  due  to 
fatigue  cracks  in  ttie  skin  at  body  station  (BS) 
460  just  above  left  and  right  number  1  main 
entry  doora.  aocompliah  tfie  following: 

A.  Prior  to  the  accumulation  of  10,000 
landings,  or  within  the  next  1,000  landings 
after  the  effective  date  of  ttiis  AO.  whichever 
occurs  later,  and  tliereafter  at  intervals  not  to 
exceed  3,000  landings,  conduct  a  high 
frequency  eddy  current  (HFEC)  inspection  of 
the  fuselage  sldn  along  the  aft  row  of 
fasteners  at  the  left  awl  right  BS  460 
circumferential  splices  between  stringers  S- 
14E  and  S-18  for  cracks,  in  accordance  with 
Boeing  Service  Bulletin  747-53-2289,  Revision 
1.  dated  January  28. 1989.  If  the  external 
doubler  modification  forward  of  BS  460  has 
not  previously  bera  instaUed  in  accordance 
with  Boeing  Service  Bulletins  747-53-2181  or 
747-53-2105.  then  also  conduct  a  HFEC 
inspection  of  the  fuselage  skin  along  the 
forwardmost  row  of  fasteners  of  the  same 
skin  splice. 

B.  To  conduct  the  inflections  required  by 
this  AO.  remove  the  paint  using  an  approved 
chemical  stripper,  or  ensure  that  the  fastener 
heads  are  clearly  visible  and  that  no  more 
than  two  coats  of  paint  are  on  the  airplane 
skin. 

C.  If  cracks  are  found  modify  ttte  affected 
BS  460  circumferential  splice  in  accordance 
with  Boeing  Service  Bulletin  747-53-2288, 
Revision  1,  dated  January  26. 198a  prior  to 
further  flight. 

D.  Terminating  action  for  HFEC  inspection 
requirements  of  paragraph  A.,  above,  consists 
of  modification  of  the  left  and  right  BS  460 
circumferential  splices  between  S-14E  and  S- 
16  in  accordance  with  Boeing  Service  Bulletin 
747-53-2288,  Re\i8ion  1,  dated  January  2a 
1989. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certificalion  Office,  FAA. 
Northwest  Mountain  Region. 

Not*—.  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMl),  who  may  add  any  comments 
and  then  send  it  to  the  Manager.  Seattle 
Aircraft  Certification  Office. 

F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 


request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Regi<m,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
MounUin  Region.  9010  East  Mar^nal 
Way  South.  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on  May  9. 
1969. 

DarraU  M.  Pedmon. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  89-12199  Filed  5-19-89:  8:45  amj 
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( Airspace  Docket  Na  8»-ASO-21] 

Proposed  Amendment  to  Transition 
Area,  Clemson,  SO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnoH:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
amend  the  Clemson.  SC,  Transition 
Area.  A  new  Standard  Instrument 
Approach  Procedure  (SIAP)  has  been 
developed  for  Runway  25  at  the 
Qenuon-Oconee  County  Airport  based 
on  the  Foothills  VHF  Omnidirectional 
Range/Tactical  Air  Navigation 
(VORTAC).  Additional  airspace  is 
required  for  protection  of  Instrument 
Flight  Rule  (IFR)  aircraft  executing  the 
new  SIAP.  The  existing  transition  area 
would  be  increased  from  within  a  5-mile 
radius  (rf  the  airport  to  within  a  6.5-mile 
radius  of  the  airport;  and  the  width  of 
the  arrival  area  extension  east  of  the 
airport  would  be  increased  from  6  to  9 
miles. 

DATES:  Comments  must  be  received  on 

or  before:  June  30. 1989. 

ADDRESSES:  Send  comments  on  the 

proposal  in  triplicate  to: 

Federal  Aviation  Administration.  ASO- 
530.  Manager,  Airspace  and 
Procedures  Branch,  Docket  No.  89- 
ASO-21.  P.O.  Box  20636.  Atlanta. 
Georgia  30320. 
The  official  docket  may  be  examined 

in  the  Office  of  the  Assistant  Chief 

Counsel  for  Southern  Region,  Room  652. 

3400  Norman  Berry  Drive,  East  Point. 

Georgia  30344.  telephone:  (404)  763-7646. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  G.  Walters.  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  206.36.  Atlanta. 
Georgia  30320:  telephone:  (404)  763-7646. 


ktwn: 
ComoMDls  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rule-making 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the    ' 
FAA  to  acknowledge  receipt  of  tiieir 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
ASO-21."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  *vill  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  «vill  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region.  Room  652,  3400  Norman  Berry 
Drive.  East  Point,  Georgia  30344.  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager. 
Airspace  and  Procedures  Branch  (ASO- 
530).  Air  Traffic  Division.  P.O.  Box 
20636.  Atlanta.  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CF'R 
Part  71)  to  amend  the  Clemson.  SC. 
Transition  Art»a.  The  increase  in 
controlled  airspace  is  required  for 
protection  oflFR  aircraft  executing  d 
recently  developed  VOR/DME  SIAP  to 
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Runway  25  at  the  Clemson-Oconee 
County  Airport.  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.6E 
dated  January  3, 1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore.  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26.  1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  SubjecU  in  14  CFR  Part  71 

Aviation  safety.  Transition  area. 
The  Proposed  AmendnMnt 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authofity:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854: 48  U.S.C  108(g) 
(Revised  Public  Law  97-449.  January  12. 
1983);  14  CFR  1169. 

{71.181    (Amended) 

2.  Section  71.181  is  amended  as 
follows: 

dMnaoa  SC  (AnModMl) 

By  changing  the  phrase  in  the  existing 

description. within  a  5-mile  radius  of 

Clemson-Oconee  County  Airport  *  *  *"  to 

read. wrilhin  a  6.5-mile  radius  01^ 

Clemson-Oconee  County  Airport  *  *  *"  and 
by  changing  the  phrase,  "within  3  miles  each 
side  of  the  099°  bearing  from  the  Clemson 
RBN  •  *  *"  to  read,  "within  4.5  miles  each 
side  of  the  099'  bearing  from  the  Clemson 

RBN 

Issued  in  East  Point.  Georgia,  on  May  9, 

1989. 

WtUiam  D.  Wood. 

Acting  Manager.  Air  Traffic  Division. 

Southern  Region. 

|FR  Doc.  89-12200  Filed  5-19-89;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  453 

Trade  Regulation  Rute;  Funeral 
Induatry  Practicea 

agency:  Federal  Trade  Commission. 
action:  Request  for  public  comment  on 
petition  by  State  of  Texas  for  statewide 
exemption  from  trade  regulation  rule. 


summary:  The  Federal  Trade 
Commission  seeks  public  comment  on 
the  request  by  the  State  of  Texas  for 
exemption  from  the  Trade  Regulation 
Rule  concerning  Funeral  Industry 
Practices,  16  CFR  Part  453.  If  the  petition 
were  granted,  the  FTC  Funeral  Rule 
would  not  be  in  effect  in  Texas,  to  the 
extent  specified  by  the  Commission,  for 
as  long  as  the  state  administers  and 
enforces  effectively  the  state 
requirements.  To  facilitate  public 
consideration  and  comment,  the 
Commission  has  summarized  the 
information  in  the  Texas  petition.  The 
Commission  invites  public  comment  on 
the  petition  generally  and  on  certain 
questions  specifically. 
DATE  Public  comments  will  be  accepted 
until  August  21, 1989. 
address:  Comments  should  be 
captioned:  'Texas  PetiUon  for  Statewide 
Exemption  from  the  Funeral  Rule,"  FTC 
File  No.  215-46.  and  should  be  submitted 
to  the  Office  of  the  Secretary,  Room  159. 
Federal  Trade  Commission, 
Washington.  DC  20580. 

Copies  of  the  petition  can  be  obtained 
from  the  Public  Reference  Room,  Room 
130.  Federal  Trade  Commission,  6th 
Street  and  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20580.  (202)  326-2222. 

A  copy  of  the  petition  is  also  available 
for  inspection  at  the  FTC  Dallas 
Regional  Office.  100  North  Central 
Expressway,  Suite  500.  Dallas.  Texas 
75201. 

FOR  FURTHER  INFORMATION  CONTACT 
Carol  Jennings,  Attorney,  Division  of 
Marketing  Practices.  Bureau  of 
Consumer  Protection.  Federal  Trade 
Commission.  Washington,  DC  20580. 
(202)  326-3010. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  December  7. 1988.  the  Texas 
Funeral  Service  Commission  filed  a 
second  petition  for  exemption  for  the 
State,  of  Texas  from  the  FTC's  Funeral 
Rule.  16  CFR  Part  453.'  An  eariier 


petition  for  exemption,  filed  on  February 
21, 1984  by  the  Texas  State  Board  of 
Morticians  (the  predecessor  to  the 
Texas  Funeral  Service  Commission), 
was  denied  by  the  Commission  on 
December  4. 1986.* 

Section  453.9  of  the  Funeral  Rule 
provides: 

If,  upon  application  to  the  Commission  by 
an  appropriate  slate  agency,  the  Commission 
determines  that: 

(a)  There  is  a  state  requirement  in  effect 
which  applies  to  any  transaction  to  which 
this  rule  applies:  and 

(b)  That  stale  requirement  affords  an 
overall  level  of  protection  to  consumers 
which  is  as  great  as.  or  greater  than,  the 
protection  afforded  by  this  rule;  then  the 
Commission's  rule  will  not  be  in  effect  in  that 
state  to  the  extent  specified  by  the 
Commission  in  its  determination,  for  as  long 
as  the  state  administers  and  enforces 
effectively  the  state  requirement. 

Factors  which  will  be  considered  by 
the  Commission  in  determining  whether 
an  exemption  is  warranted  include  such 
things  as  the  means  available  to  the 
state  to  enforce  its  provisions,  the 
existence  of  any  private  rights  of  action 
by  an  aggrieved  consumer,  and  the 
scope  and  format  of  required  price 
disclosures  to  funeral  consumers." 

Exemption  proceedings  are  conducted 
pursuant  to  i  1.18  of  the  Commission's 
Rules  of  Practice.  In  addition,  the  staff  of 
the  Bureau  of  Consumer  Protection  has 
published  guidelines  for  petitions  for 
state  exemption  from  the  Funeral  Rule.* 
These  guidelines  were  no*  formally 
approved  or  adopted  by  the 
Commission:  however,  they  represent 
the  views  of  the  staff  of  the  Bureau  of 
Consumer  Protection.  Specifically,  the 
guidelines  explain:  (1)  The  materials 
which  should  comprise  a  complete 
petition  for  state  exemption  from  the 
Funeral  Rule;  (2)  the  procedures 
required  by  Commission  rules  for 
considering  exemption  applicationc:  and 
(3)  the  procedures  staff  will  recommend 
the  Commission  follow  in  granting, 
denying,  or  revoking  exemptions  from 
the  Funeral  Rule. 

The  exemption  guidelines  also  state 
that  additional  procedures  for  public 
participation,  such  as  oral  hearings  or  a 
rebuttal  comment  period,  may  be 
scheduled  if  necessary  for  a  full  and  fair 
presentation  of  significant  factual 
issues.*  A  determination  as  to  whether 


'  The  Texas  petition  has  been  pla<;ed  on  the 
public  record  as  Document  Na  XXlll-15,  FTC  File 
No.  215-46. 


'  51  FR  4374S  (December  4  1986). 
'  Statement  of  Basis  and  Purpose.  47  FR  422wi 
42287  (September  24. 1982). 

•  50  FR  12521  (March  29. 1985). 

*  50  KR  at  12525-26. 


such  proceduree  will  be  neoeeeary  in 
this  instance  has  not  beat  made  at  diis 
time.  Any  intereeted  party  may  request 
that  die  Commieskm  schedule  such 
additional  proceedings.  Such  requests 
should  be  sent  to  the  Office  of  the 
Secretary  and  should  set  forth  specific 
reasons  why  such  additional 
proceedings  are  necessary  to  a  full  and 
fair  present8ti<Mi  of  relevant  factual 
issues. 

The  Commission  invites  written 
public  comment  on  the  December  7. 1968 
petition  by  the  State  of  Texas  for 
exemption  from  the  FTC  Funeral  Rule. 

II.  The  Texas  Petition 

A.  Background 

The  first  Texas  exemption  petition 
was  filed  on  February  21, 1964.  prior  to 
the  effective  date  of  the  Funeral  Rule  on 
April  30, 1984,  and  was  supplemented  by 
six  additional  filings  that  concluded  on 
March  4. 1965."  Diuing  the  public 
comment  period,  whidi  lasted  from 
November  6. 1985  to  January  27. 1988, 
comments  were  received  fivm  11 
parties,  including:  the  Consumer 
Protection  Division  of  the  Office  of  the 
Attorn^  General  of  Texas;  Mr.  T. 
Grady  Baskin.  Jr.,  a  former  member  of 
the  Texas  State  Board  of  Morticians; 
five  memorial  societies;  Constuners 
Union;  the  Gruy  Panthers  of  Austin:  and 
two  individual  consumers.^  All  of  the 
commenting  parties  urged  that  the 
Commission  deny  the  Texas  exemption 
petition. 

The  petition  was  denied  because  the 
Commission  concluded  that  Texas  law 
failed  to  provide  an  overall  level  of 
protection  to  consumers  as  ^eat  as  that 
provided  by  the  Funeral  Rule. 
Specifically,  the  Commission  cited  the 
following  areas  in  which  Texas  law 
afforded  consumers  less  protection  than 
the  Funeral  Rule:  ■ 

1.  Under  Texas  law.  consumers  who 
entered  a  funeral  establishment  and 
inquired  about  the  availability  of 
arrangements,  but  did  not  ask 
specifically  about  prices,  mi^t  not  be 
entitled  to  price  disclosures  as  they 
would  under  the  Funeral  Rule.  In 
addition,  the  state  law  covered  only 
individual  consumers,  but  not  other 
entities  such  as  memorial  associations. 

2.  The  Texas  law  did  not  define  or 
limit  the  "services  of  funeral  director 
and  staff'  which  might  be  included  in  a 


'  The  first  Texas  exemption  petition  and 
supplemental  filings  were  placed  on  the  public 
record  as  Document  Nos.  XXIU-2-7  and  13.  FTC  File 
No.  215-46. 

'  The  comments  were  placed  on  the  public  record 
us  Document  Nos.  XXIV-24-29  and  31^7,  FTC  File 
No.  215-4a 

•  51  FR  43747-«a 


non-decbnaUe  fee.  Thus,  it  did  not 
prevent  all  tying  arrangements  diat  are 
prohibited  under  the  Funeral  Rule.  and. 
as  a  result  consumers  could  be  denied 
choice  in  the  selection  of  funeral  goods 
and  services. 

3.  The  Texas  law  did  not  mandate  die 
timing  of  the  provision  at  price  lists  and 
the  itemized  statement  of  goods  and 
services  selected  to  consumers.  Thus, 
imder  Texas  law  consumers  mi^t  not 
be  provided  with  price  disclosures  prior 
to  the  selection  of  goods  and  services  as 
required  by  the  Funeral  Rule. 

Hie  Commission  noted  that  several 
commenters  had  alleged  inadequate 
enforcement  of  the  state  law.  However, 
the  Commission  determined  that  it  need 
not  address  this  issue  iince  it  had 
already  determined  that  the  petition 
should  be  denied  because  Texas  law 
failed  to  provide  consumers  an  overall 
level  of  protection  as  great  as  that 
afforded  bj  the  Funeral  Rule.  The 
Commission  further  noted  that  before  an 
exemption  petition  could  be  granted,  it 
would  have  to  make  a  determination 
that  the  state  law  was  administered  and 
enforced  effectively.* 

B.  Changes  in  Texas  Law 

The  current  Texas  exemption  petition 
states,  in  Exhibit  E.  that  since  the  denial 
of  the  first  exemption  petition.  'Texas 
has  taken  positive  steps  to  correct  any 
shortcomings  in  the  state  law  and 
regulations."  The  following  changes 
were  cited: 

1.  The  Texas  mortuary  law  has  been 
amended  to  define  "proqjective 
customer"  as  follows: 

'Prospective  customer'  means  any 
consumer  who  enters  a  fimeral  establishment 
and  inquires  about  any  funeral  service, 
cremation,  or  merchandise.  The  funeral 
estaUishment  may  not  make  a  distinction  in 
providing  funeral  information  to  any 
customer  regardless  of  any  affiliation  of  the 
customer  or  whether  the  customer  has  a 
present  need  for  the  services  or 
merdiandise."> 

The  Texas  statute  requires  that  each 
customer  or  prospective  customer  be 
provided  with  itemized  written  price 
information.'* 

The  Funeral  Rule  requires  that  a 
general  price  list  be  provided  to  persons 
who  inquire  in  person  about  funeral 
arrangements  or  the  prices  of  funeral 
goods  or  services."  A  "person"  is 


»  51  PR  43747. 

'"  Vernon's  Texas  Civil  Statutes  (hereafter 
VTCS).  Article  4582b.  SecUon  l.V. 

' '  VTCS.  Article  4582b.  Section  3.H.22.  See  also 
22  Texas  Administrative  Code  (hereafter  TAC) 
203.ia  described  in  section  II(BH3|  below. 

'"  16  CFR  453.2(b)(4Hi). 


defined  as  "any  individual,  partnership, 
corporation,  association,  government  or 
governmental  subdivision  or  agency,  or 
other  entity."  •» 

2.  The  regulations  of  the  Texas 
Funeral  Service  Commission  have  been 
amended  to  define  the  "services  of  die 
funeral  director  and  staff"  (which  may 
be  a  non-declinable  fee)  as  follows: 

'Other  itemized  services  provided  by  the 
funeral  home  stafT  in  Texas  Civil  Sutntes. 
Article  4582b  Section  1.  S.  shall  inclnde 
services  of  the  fuiersl  diroctor  and  staff 
which  are  not  induded  in  the  prices  of  other 
categories  on  the  retail  price  lUi  or  written 
memorandum  which  may  be  fumialied  by  a 
funeral  provider  in  arranging  and  supervising 
a  funeral,  includii^  but  not  limited  to 
conducting  the  arrangement  conference, 
planning  the  fimeraL  (rf>taining  necessary 
permits,  placing  obituaiy  noticea  and  any 
other  services  ofCered  by  tlie  funeral 
establishment** 

This  is  very  similar  to  the  FTC 
definition  of  "services  of  funeral  director 
and  staff,"  except  diat  Texas  has  added 
the  phrase  "and  any  other  services 
offered  by  the  funeral  establuhmenL** 
The  Texas  regulation  also  contains  an 
anti-tying  provision  that  is  virtually 
identical  to  §  453.4(b)  of  the  Funeral 
Rule.»« 

3.  With  regard  to  the  timing  of  the        ~~ 
provision  of  price  information,  the  Texas 
Funeral  Service  Commission  has 
adopted  the  foOowing  regulation: 

In  order  to  provide  the  maximum 
protection  to  the  consumiog  public  the 
presentation  of  required  price  lists  and 
purchase  agreements  will  be  as  follows: 

(1)  The  retail  price  list,  which  includes  the 
general  price  list  casket  price  list  and  outer 
burial  enclosure  price  list  will  be  presented 
for  retention  to  any  oonsmner  who  inquire*  in 
person  about  any  funeral  service,  cremation 
or  merchandise  and  prior  to  the  oonsamer 
viewing  or  selecting  any  merchandise  or 
service. 

(2)  The  written  memorandum  or  funeral 
purchase  agreement  must  be  presented  for 
retention  to  each  person  who  arranges  a 
funeral,  cremation  or  other  disposition  of  a 
dead  human  body  upon  the  conclusion  of  (be 
discussion  of  arrangements.  '^ 

The  FTC  Rule  requires  that  a  general 
price  list  be  provided  "upon  begiiming 
discussion  either  of  funeral 
arrangements  or  of  the  selection  of  any 


"  16  CFR  453.1(n). 

'*  22  TAC  203.17.  The  re^aUon*  of  Uie  Texas 
Funeral  Service  Commissiar.  (fornwrly  the  Texas 
State  Board  of  Morliciaiul  have  been  pronul|^led 
pursuant  to  VTCS.  Article  4582b.  Section  5. 

'»  16  CFR  453.1(o)  However,  the  FTC  dermilion 
does  not  purport  to  be  an  exclusive  list  of  the 
spr\'ices  that  may  be  included  within  this  fee.  What 
is  clearly  excluded  are  services  that  are  provided  In 
connection  with  other  itenu  Uial  the  Rute  requires 
to  be  separately  listed  on  the  price  list. 

"22  TAC  203.11(h). 

"22TACai3.1S 
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funeral  goods  or  funeral  services,"" 
and  that  casket  and  outer  burial 
container  price  lisU  be  provided  upon 
beginning  discussion  of.  and  before 
showing,  the  merchandise."  The  FTC 
regulation  requires  that  the  itemized 
statement  of  goods  and  services 
selected  ("written  memorandum"  in 
Texas  nomenclature)  be  given  to  the 
customer  upon  conclusion  of  the 
arrangements  discussion.*" 

The  Texas  Funeral  Service 
Commission  asserts  that  as  a  result  of 
these  changes.  'Texas  law  now  provides 
an  overall  level  of  protection  to 
consumers  as  great  as  or  greater  than 
the  Funeral  Rule."  and  "that  the  only 
criterion  that  remains  to  be  addressed  is 
whether  the  state  law  is  being 
administered  and  enforced 
effectively."  •'  The  Commission 
requests  public  comment  on  the  issue  of 
whether  these  recent  changes  in  Texas 
law  afford  consimiers  protection  as 
great  as.  or  greater  than,  the  protection 
afforded  by  the  FTC's  Funeral  Rule. 
C.  Other  Differences  Between  Texas 
Law  and  the  FTC  Funeral  Rule 

The  three  items  discussed  in  section 
A.  above,  were  the  basis  for  the 
Commission's  denial  of  the  first  Texas 
exemption  petition.  However,  they  were 
not  then,  and  they  are  not  today,  the 
only  areas  of  difference  between  Texas 
law  and  the  FTC  Funeral  Rule.** 

1.  Transactions  Covered  by  FTC  Rule 
and  Texas  Law 

The  Funeral  Rule  covers  all  fuiieral 
providers.  The  definition  of  a  "fifteral 
provider"  Is  "any  person,  partnership  or 
corporation  that  sells  or  offers  to  sell 
funeral  goods  and  funeral  services  to  the 
public."**  Thus,  the  provisions  of  the 
Rule  would  extend  to  pre-need  sellers 
who  may  not  be  licensed  funeral 
directors.**  The  jurisdiction  of  the 
Texas  Funeral  Service  Commission, 
however,  extends  only  to  funeral 
establishments,  licensed  embalmers.  or 
funeral  directors.**  Comments  filed  by 


'•16CFR453^(bH*)(*)- 

••  16  CFR  453^b)(2Hi)  •"«!  (3)(i)- 

»<»16CFR«53J(b)(5). 

»•  FTC  File  No.  215-»6.  Document  No.  XXllI-15. 
Exhibit  E. 

»«  Other  area*  of  difference  were  noted  in  the 
reque«t  tor  pubUc  coounenl  on  the  tin*  exemption 
peUtion.  50  PR  4B2n.  The  CommiMion  did  not  form 
■ny  conclMioiu  regarding  theae  other  differences. 
The  denial  of  the  first  exemption  petition  merely 
•late*  that  the  three  Item*  diicuued  therein 
"illustrate  iU  conduaioo  that  tUte  law  provides  less 
prolM:tioa  than  the  Funeral  Rule."  51  FR  43747. 
»» IS  CFR  453.1(1). 

**  However,  the  Rule  would  not  cover  such 
sellers  If  they  were  engaged  in  the  "business  of 
insurance."  16  CTR  453J(c). 
*«  VTCS.  Article  4SS2b,  Section  3.1  L 


the  Consumer  Protection  Division  of  the 
Texas  Attorney  General's  Office  with 
regard  to  the  first  Texas  exemption 
petition  made  clear  that  the  Texas  State 
Board  of  Morticians  (predecessor  to  the 
Texas  Funeral  Service  Commission) 
could  not  enforce  state  law  against  an 
unlicensed  funeral  provider.*' 

The  Commission  requests  pubhc 
comment  on  the  following  questions:  (a) 
Are  there  persons  in  Texas  selling  or 
offering  to  sell  funeral  goods  and  funeral 
services  to  the  public  on  a  pre-need 
basis,  who  would  meet  the  FTC 
definition  of  a  "funeral  provider"  and 
therefore  be  subject  to  the  requirements 
of  the  FTCs  Funeral  Rule,  but  who 
would  not  be  subject  to  the  authority  of 
the  Texas  Funeral  Service  Commission 
because  they  are  not  licensed  funeral 
directors?  (b)  ff  the  answer  to  (a)  is 
"yes."  and  the  Texas  exemption  petition 
were  granted,  would  consumers  of 
Texas  be  afforded  significantly  less 
protection  than  they  now  have  with 
respect  to  pre-need  funeral 
arrangements?  *' 

2.  Required  Price  Itemization 

The  Funeral  Rule  requires  that 
consumers  be  provided  with  a  general 
price  list,  showing  prices  for  17  specified 
Items  of  service  or  merchandise,  a 
casket  price  list,  and  an  outer  burial 
container  price  list.**  Texas  law 
requires  a  retail  price  list  which  Includes 
the  prices  of  caskets  and  outer  burial 
containers,  and  various  other  charges 
for  services,  facilities,  and  automotive 
equipment*"  The  essential  differences 
between  the  federal  and  state 
requiremente  are  that  Texas  does  not 
require  any  descriptive  information 
about  the  casketo  or  outer  containers 
listed  on  the  price  list  and  does  not 
require  itemized  prices  for  other 
preparation  of  the  body,  other  use  of 
facilities,  and  other  automotive 
equipment.  (The  Texas  statute  does  list 
a  category  of  "other  itemized  services 
provided  by  the  funeral  establishment 
staff."  However,  the  Texas  regulations 
have  defined  this  item  as  a  professional 
services  fee  which,  under  both  the 


••  This  letter  was  placed  In  the  public  record  as 
Document  No.  XXIV-34.  FTC  File  No.  215-46. 

«»  In  a  letter  to  the  Attorney  General  of  Texas, 
dated  December  20. 1988.  VTC  staff  requested  the 
views  of  the  Consumer  Protection  Division  on  these 
and  other  issues  raised  by  the  current  Texas 
exemption  petition.  This  letter  has  been  P«cedon 
the  public  record  as  Document  No.  XXIV-38.  ITC 
File  No.  215-46.  Of  course,  if  the  Commission  were 
to  grant  the  Texas  petition,  the  exemption  could  be 
a  partial  one  that  would  extend  only  to  those 
transactions  regulated  by  the  Texas  Funeral  Service 
Commission. 

»•  16  CFR  453J(b)  (2),  (3)  and  (4). 
»•  VTC&  Article  4582b.  Sections  l.a  iM22. 22 
TAC  203A  203.17.  and  203.1& 


Funeral  Rule  and  Texas  law.  may  be 
made  a  non-declinable  item.*"  Thus,  it 
caimot  be  considered  a  catch-all 
category  for  other  miscellaneous  items 
of  service,  facihties  or  automotive 
equipment.)  In  addition.  Texas  law  does 
not  require  that  alternative  containers 
be  separately  itemized  on  the  retail 
price  list.  However,  it  does  require  that 
prices  for  alternative  containers  be 
included  in  the  package  prices  for 
minimal  services  for  direct  cremation 
and  immediate  burial. 

3.  Required  Disclosures 

(a)  Customer's  right  to  choose  only 
goods  and  services  desired.  The  FTC 
Funeral  Rule  has  required  disclosures 
for  both  the  general  price  list  and  the 
itemized  statement  concerning  the 
customer's  right  to  choose  and  pay  for 
only  the  items  desired.  Texas  requires  a 
dual  set  of  disclosures  for  each 
document.  The  disclosures  required  by 
the  Texas  Funeral  Service  Commission 
rules  track  the  language  required  by  the 
FTC.  However,  the  Texas  statute 
requires  somewhat  different  wording, 
with  a  somewhat  different  meaning. 

On  the  general  price  list,  the  Funeral 
Rule  requires  the  following  disclosure: 
The  goods  and  services  shown  below  are 
those  we  can  provide  to  our  customers.  You 
may  choose  only  the  items  you  desire.  If  legal 
or  other  requiremenU  mean  you  must  buy 
any  items  you  did  not  specifically  ask  for,  we 
will  explain  the  reason  in  twriUng  on  the 
statement  we  provide  describing  the  funeral 
goods  and  services  you  selected.*' 

The  regulations  of  the  Texas  Funeral 
Service  Commission  require  identical 
language.**  However,  the  Texas  statute 
requires  the  following  notice: 

You  may  choose  only  the  items  you  desire. 
If  you  are  charged  for  items  you  did  not 
specirically  request,  we  will  explain  the 
reason  for  the  charges  on  the  written 
memorandum.** 

The  FTC  Funeral  Rule  requires  the 
following  disclosure  on  the  itemized 
statement  of  goods  and  services 
selected  that  must  be  given  to  each 
customer  upon  conclusion  of  the 
arrangements  conference: 

Charges  are  only  for  those  Items  that  are 
used.  If  we  are  required  by  law  to  use  any 
items,  we  will  explain  the  reasons  in  writing 
he\oYi.'* 


10  VTCS,  Article  4582b,  Section  1.S:  22  TAC 
203.1 7:  compare  writh  16  CFR  453.1(o)  and 
453.2(bU4){iii)(C). 

»'16CFR453.4(b)(2UiUA). 

»»  22  TAC  203.11(h)(2MAMi). 

»»  VTCS.  Article  4582b,  Section  l.a 

s«  16  CFR  453.4{bX2n(i)(B). 


Texas  Funeral  Service  Commission 
regulations  require  identical  language.*' 
However,  the  Texas  statute  requires  the 
following  disclosure  on  the  written 
memorandum: 

Charges  are  made  only  for  items  that  are 
used.  If  the  type  of  funeral  selected  requires 
extra  items,  we  will  explain  the  reasons  for 
the  extra  items  in  writiiig  on  this 
memorandiun.** 

The  Executive  Director  of  the  Texas 
Ftmeral  Service  Commission  has  stated 
that  both  sets  of  disclo8iu«s  are  required 
on  both  doctunents." 

(b)  Cash  advance  items.  The  FTC 
Funeral  Rule  requires  that  die  following 
disclosure  appear  in  immediate 
conjimction  with  the  itemized  price 
information: 

This  list  does  not  Include  prices  for  certain 
items  that  you  may  ask  us  to  buy  for  you, 
such  as  cemetery  or  crematory  services, 
flowers,  and  newspaper  notices.  The  prices 
for  those  items  will  be  shown  on  your  bill  or 
the  statement  describing  the  funeral  goods 
and  services  you  selected.** 

Texas  law  requires  the  following 
notice  on  the  retail  price  list  "Please 
note  that  there  may  be  charges  for  items 
such  as  cemetery  fees,  flowers,  and 
newspaper  notices."  ** 

(c)  Mandatory  professional  services 
fee.  The  Funeral  Ride  requires  the 
following  disclosiuv.  if  the  fee  for 
services  of  funeral  director  and  staff  is 
non-declinable: 

This  fee  for  our  services  will  be  added  to 
the  total  cost  of  the  ftmeral  arrangements  you 
select  (This  fee  is  already  included  in  our 
charges  for  direct  cremations,  immediate 
burials,  and  forwarding  or  receiving 
remains.)  •' 

Texas  law  has  no  comparable 
disclosure.  However,  both  Texas 
regidations  and  the  Funeral  Rtde  require 
the  following  statement  which  must 
appear  between  the  second  and  third 
sentences  of  the  general  price  list 


"  22  TAC  203.11{h)(2)(A)(ii). 

»•  VTCS.  Article  4582b,  Section  l.T. 

"  Letter  dated  fanuary  25, 1989,  from  Larry  A. 
Farrow,  Executive  Director,  Texas  Funeral  Service 
Commission,  to  Carol  Jennings,  Funeral  Rule 
Coordinator,  FTC  This  letter  has  been  placed  on 
the  public  record  as  Document  No.  XXIII-17,  FTC 
File  No.  215-46.  Mr.  Farrow's  letter  was  written  in 
response  to  a  letter  of  |anuary  la  1989.  from  Carol 
Jennings  requesting  some  clarification  of  the 
exemption  petition  as  well  as  additional 
information  relevant  to  its  consideration.  This  letter 
has  t>een  placed  on  the  public  record  as  Document 
No.  XXlU-16,  FTC  File  No.  215-46. 

»•  16  CFR  453.2(b)(4)(i)(D), 

»•  VTCS.  Article  4582b,  Section  l.S.  Both  the 
Texas  regulation  and  the  Funeral  Rule  require  the 
following  statement,  at  the  end  of  the  cash  advance 
disclosure,  if  the  funeral  provider  adds  a  charge  to 
cash  advance  items:  "We  charge  you  for  our 
services  in  buying  these  items."  16  CFR  453.3(f)(2): 
22  TAC  203.11(f)(2). 

"  16  CFR  453.2(bM4)(iii)(C). 


disclosure  concerning  customer 
selection,  set  forth  in  section  n(C)(3)(a) 
above,  if  the  service  fee  is  non- 
declinable:  "However,  any  ftmeral 
arrangements  you  select  %vill  include  a 
charge  for  our  services."  *• 

(d)  Embalming.  The  Fimeral  Rule  and 
the  "Texas  regtdations  require  virtuaUy 
identical  disclosures  regarding 
embalming  to  appear  on  the  general 
price  list**  However,  tlie  Funeral  Rule 
also  requires  the  following  disclosure  on 
the  itemized  statement  of  goods  and 
services  selected  that  must  be  given  to 
each  customer  at  the  conclusion  of  the 
arrangements  conference: 

If  you  selected  a  funeral  which  requires 
embalming,  such  as  a  funeral  with  viewing, 
you  may  have  to  pay  for  embalming.  You  do 
not  have  to  pay  for  embalming  you  did  not 
approve  if  you  selected  arrangements  such  as 
a  direct  cremation  or  immediate  biuial.  If  we 
charged  for  embalming,  we  will  explain  why 
below.*' 

Texas  law  does  not  require  any 
disclosure  conceniing  embalming  to 
appear  on  the  itemized  statement  (or 
"written  memorandiun")  and  apparendy 
does  not  require  written  explanation  of 
the  reason  for  embalming, 

4.  Prior  Approval  for  Embalming 

Like  the  Funeral  Rule.  Texas  law 
requires  prior  approval  for  embalming, 
or  a  reasonable  effort  to  obtain  such 
approval.**  However,  the  Funeral  Ride 
also  provides  that  the  customer  need  not 
pay  for  embahning  performed  without 
prior  authorization  if  the  customer 
selects  funeral  arrangements  where  the 
procedure  is  not  needed.  Texas  has  no 
comparable  provision  that  would  enable 
the  customer  to  decline  payment  imder 
such  circumstances. 

The  Commission  requests  public 
comment  on  whether  the  differences 
between  the  Ftmeral  Ride  and  Texas 
law  with  regard  to  price  itemization, 
required  disclosures,  and  prior  approval 
for  embalming  are  significant  and  would 
afford  Texas  consumers  less  protection 
than  they  now  enjoy  if  the  exemption 
petition  were  granted.  In  other  respects, 
provisions  of  Texas  law  are  identical,  or 
nearly  identical,  to  provisions  of  the 
Funeral  Rule.  These  include:  telephone 
price  disclosures;  ** 
misrepresentations:  *•  required 


«'  16  CFR  453.4{bK2)(i)(A):  22  TAC 
203.11(h)(2)(A)(i). 

•»  16  CFR  453J(aK2)(ii):  22  TAC  203.11(a)(2)(B). 

«'  16  CFR  453.5(b). 

♦*  16  CFR  4S3.5(a);  VTCS.  Article  4582b.  Section 
3.H.11:  22  TAC  203.19  and  203.ri(bKl). 

♦»  Compare  16  CFR  453J:(bHl)  with  22  TAC  203.8 

♦•  Compare  16  CFR  453J  with  22  TAC  203.11  (a)- 
(0- 


purchases;  *''  and  comprehension  of 
disclosures.**  Therefore,  these  areas  do 
not  raise  any  issue  with  regard  to  the 
level  of  protection  provided  by  state 
law. 

D.  Provisions  of  Texas  Law  Not 
Included  in  the  FTC  Funeral  Rule 

The  exemption  petition  points  out 
several  state  requirements  not  included 
in  die  FTC  Funeral  Rule: 

1.  Each  written  memorandum  (or 
itemized  statement)  must  include  the 
name,  mailing  address,  and  telephone 
number  of  the  Texas  Funeral  Service 
Commission  and  a  statement  indicating 
that  complaints  may  be  directed  to  the 
Commission.** 

2.  Funeral  estabhshments  must 
display  their  least  expensive  casket  in 
the  same  general  manner  as  other 
caskets  are  displayed.  In  addition,  they 
must  display  five  or  more  adult  caskets 
in  order  to  permit  reasonable 
selection.'" 

3.  Funeral  directora  must  disclose  to 
customen  the  different  colors  in  which 
their  three  least  exj^nsive  caskets  are 
available,  and  arrange  to  provide  the 
customer  with  a  casket  in  the  requested 
color,  if  the  casket  can  be  obtained 
within  12  hours," 

4.  Funeral  directors  may  not  state  or 
imply  that  a  customer's  concern  with  the 
cost  of  any  fimeral  service  or 
merchandise  is  improjjer  or  indicates  a 
lack  of  respect  for  the  deceased.** 

5.  Funeral  directors  may  not  take 
custody  of  a  body  without  authorization 
or  refuse  to  prompdy  release  a  body  to  a 
person  authorized  to  make  fimeral 
arrangements." 

6.  Casket  display  rooms  must  be 
designed  and  utilized  to  allow  the  public 
to  make  a  private  inspection  and 
selection.** 

7.  Any  person  making  funeral 
arrangements  must  explain  to  the 
customer  or  prospective  customer  that  a 
contractual  agreement  for  funeral 
services  or  merchandise  may  not  be 
entered  into  before  the  presentation  of 
the  retail  price  list  to  that  person.'* 

8.  The  "Texas  Funeral  Service 
Commission  is  required  to  prepare  and 
disseminate  to  the  general  pubhc 
information  explaining  matters  relating 
to  funerals,  describing  the  regulatory 


*'  Compare  16  CFR  453.4  *»ith  22  TAC  203.11  (g) 
and  (h). 

*•  Compare  16  CTR  453  7  »ith  22  TAC  203  11 5 

*•  VTCS.  Article  4582b.  Section  IT. 

»»  VTCS,  Article  4S82b.  Section  4  C.5. 

»'  VTCS.  Article  4582b.  Section  3.H.ia 

»»  VTCS.  Article  4582b.  Section  3.H  21. 

"  VTCa  Article  4582b.  Section  311.11. 

»«  22  TAC  203.10. 

»»  VTCS.  Article  4582b.  Section  3.H.22. 
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function*  of  the  CommwBion.  and 
descnbing  the  Commi»«km'8  piDcedure 
for  handling  conaumer  complaints.** 
The  Texas  Funeral  Service  Commission 
has  published  such  a  brochure,  attached 
to  the  exemption  petition  as  Exhibit  K.»' 
and  Texas  funeral  establishments  are 
required  to  have  these  brochures 
prominently  displayed." 

9.  Funeral  establishments  must  retain 
records,  including  price  lists  and  the 
written  memoranda,  for  a  minimum  of 
two  years.** 

The  Commission  seeks  public 
comment  on  how  any  or  all  of  these 
provisions  in  Texas  law  that  are  not 
included  in  the  Funeral  Rule  affect  the 
level  of  protection  provided  consumers 
by  the  state  law. 

E.  Administration  and  Enforcement  of 
the  State  Laws. 

The  Texas  Funeral  Service 
Commission  is  composed  of  nine 
commissioners  appointed  by  the 
Governor  and  confirmed  by  the  Senate. 
The  term  of  office  is  six  years.  Five  of 
the  nine  commissioners  must  be 
licensed  funeral  directors  and/ or 
embalmers  and  must  have  five 
consecutive  years  of  experience 
immediately  preceding  their 
appointment.  The  remaining  four 
members  of  the  commission  represent 
the  public  interest  and  may  not  be 
subject  to  the  regulatory  authority  of  the 
commission.*" 

LStaffing 

The  commission  employs  a  full-time 
staff  of  seven,  including  an  executive 
director,  a  deputy  director/chief 
investigator,  a  director  of  licensing  and 
administration,  two  field  inspectors,  an 
administrative  technician/ secretary, 
and  an  administrative  clerk,  to  addition, 
the  commission  contracts  with  outside 
legal  coonset.  a  financial  consultant,  and 
a  licensed  private  investigator  who 
investigates  a  minimum  of  two 
consumer  complaints  each  month.*' 


»•  VTCS.  Article  46a2b.  Section  6E;  22  TAC 
201  .S(a). 

"  Thi»  brodMr*  expUiM  what  mwl  be  diwe 
whM  •  dMdi  OCOOT.  *•  availatii*  iMlhoda  of 
diepoaitioik  eatela^  and  *•  fad  that  embalBiiif 
ia  not  laquirad  by  Texaa  law.  oigan  donation.  way» 
of  teiactii^  a  funeral  diractor.  how  oaa  auy  obuia 
iafenaadM  t^^^m  faB«<«l  coata,  atala  law  with 
respect  to  advertiting  and  aolicitation  by  funecal 
diracton. pia  aead  tmmi coitntM.  aftdcowpUint 
procedurea.  It  aiakaa  no  maolion  af  the  FTC  Puoaral 

Rule. 

••22TACainJ(c). 

**  VTCS,  Article  45azb.  Section  SJi.Z.'i:  22  TAC 
203.20  and  203.21(bM2].  The  FTC  record  keeping 
requirement  ii  only  ooo  year.  IS  CFK  4S3A 

••  VTC&  Article  45«2b,  Section  2.A. 

•'  Exhibit  G  of  the  Texaa  exemption  petition. 


2.  Funding 

The  commission  is  funded  by  the 
Texas  legislature  through  general 
appropriations.  Funding  for  the 
commission  for  the  past  three  years  has 
been  as  foUows:  FY  1967.  $222,871:  FY 
198a  $321,565;  and  FY  1989.  $321,004. 
The  additional  funding  for  FY  1988  and 
1989  was  requested  for  increased  law 
enforcement  positions  and  activities.** 

3.  Enforcement  Procedures 

The  commission  both  initiates  and 
receives  complaints  against  Ucensees. 
The  commission  is  required  to  inspect 
each  licensed  funeral  establishment 
once  each  year.**  According  to  the 
petition,  estaUishments  revealing 
serioos  deficiencies  are  usually 
reinspected  within  3Q-90  days.  Formal 
charges  are  filed  against  repeat 
offenders  and  the  commission  normally 
will  assess  an  administrative  penalty  of 
$250  or  more  against  the  license  of  the 
establishment  or  the  license  of  the 
funeral  director  in  diarge-** 

The  inspection  includes  a  review  of 
the  funeral  home's  price  liste  and  its 
written  memorandum  or  funeral 
purchase  agreement  (itemized 
statement)  to  ensure  that  it  contains  all 
required  items.  The  inspector  then 
randomly  selects  and  inspects  five  case 
files  completed  since  the  date  of  the  last 
inspection.  Any  forms  determined  not  to 
be  in  compliance  with  state 
requirements  are  forwarded  to  the 
Austin  office  of  die  Texas  Funeral 
Service  Commission.  A  letter  is  sent  to 
the  funeral  home  explaining  the 
deficiencies,  and  the  funeral  home  is 
required  to  submit  revised  forms  within 
14  days.  Each  of  the  two  field  inspectore 
conducts  650-700  inspections  annually, 
and  an  average  of  four  to  six  inspections 
each  day.** 

According  to  the  petition,  all 
complaints  are  personally  reviewed  by 
the  executive  ctirector.  Those  which 
allege  a  violation  of  the  statute  or  rules 
are  assigned  either  to  the  chief 
investigator  or  the  contract  investigator. 
Complaints  are  investigated  through  a 
combination  <A  tekpbooe  inquiries: 
travel  by  the  investigator  to  the  location 
of  the  comi^int:  interviews  with  the 
complainant,  funeral  home  employees. 


and  odier  witnesses:  and  investigation 
of  funeral  home  files.** 

When  an  investigation  has  been 
completed,  it  is  bron^t  to  *e  Complaint 
Review  Committee,  comprised  of  the 
commission  chairman,  the  executive 
director,  die  outside  legal  counsel,  and 
the  chief  iirvestigator.  This  committee 
reviews  the  case  and  makes  one  of  the 
following  recommendations:  (1)  Request 
further  investigation:  (2)  close  die  case 
for  insufficient  evidence:  (3)  recommend 
that  an  agreed  order  be  negotiated;  (4) 
recommend  that  an  administrative 
penalty  be  assessed:  or  (5)  recommend 
that  formal  charges  be  filed  and  a  formal 
hearing  be  scheduled.  The  commission 
may  accept  or  reject  any  of  these 
recommendations.  Final  action  on 
complaints  must  be  taken  in  an  open 
meeting.** 

4.  Sanctions 

The  Texas  Funeral  Service 
Commission  has  authority  to  cancel, 
revoke,  suspend,  place  on  probation 
and/or  assess  an  administrative  penalty 
against  any  licensee  subject  to  its 
regulatory  authority.**  Administrative 
penalties  may  be  in  an  amount  not  less 
than  $100  or  more  than  $5,000  for  each 
act  of  violation  of  the  statute  or 
regulations  promulgated  pursuant  to  the 
statute.**  The  commission  is  guided  in 
its  assessment  of  administrative 
penalties  by  a  schedule  of  penalties  set 
forth  in  its  own  regulations,'"  The 
suggested  range  of  penalties  for 
violations  of  state  law  provisions  that 
are  comparable  to  provisions  of  the  FTC 
Funeral  Rule  is  generally  $500  to  $5,000 
or  $250  to  $5,000 '  •  Finally  the  Texas 
statute  makes  certain  violations  a  Class 
B  misdemeanor  and  authorizes  the 
commission  to  file  a  complaint  with  the 
appropriate  governmental  authorities. 
The  commission  is  further  authorized  to 
sue  a  funeral  director  or  funeral 
establishment  for  appropriate  injunctive 
relief." 

Under  the  Federal  Trade  Commission 
Act.  the  FTC  may  seek  civil  penalties  in 
a  United  States  district  court  against 
any  funeral  provider  found  to  be  in 
violation  of  the  Funeral  Rule.  Such  civil 
penalty  shall  be  not  more  than  $10,000 
per  violation.'* 
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"Id. 

•»  VTCS.  Article  4582b.  Section  4.G. 

•♦  Exhibit  G  of  the  Texa»  exemption  petition. 

••  Letter  dated  January  25.  ISSS  from  linry  A. 
Farrow.  Execotive  Director.  Texaa  Funeral  Service 
Commieaion.  to  Ctirol  Jeraiinfca.  Funeral  Rule 
Coordinator.  FTC  Document  No.  XXin-l7.  FTC  File 
No.  215.^. 


••  Exhibit  G  of  the  Texa»  exemption  petition: 
letter  from  Urry  A.  Fhitow  Io  Carol  lennings. 
lunuaiy  25. 1988. 

*'  Exhibit  G  of  the  Texas  exemption  petition. 

••  VTCS.  Article  458Zb.  Seclioos  3JL  4J)JUc).  8 
andaa 

••  VTCS.  Article  45a:b.  Section  6C(b|. 

'»  22  TAC  201-11. 

'  •  22  TAC  aOllllaiPJ.  tS».  (IS)  aad  (23). 

"  VTCS,  Article  4582b.  Section  7. 

"  IS  U.8.C.  I  45(m«lHA). 


5.  Recent  Enforcement  History  of  the 
Texas  Commission 

Exhibit  H  of  the  exemption  petition  is 
a  statistical  summary,  for  fiscal  years 
1986-88,  of  establishment  inspections, 
complaints  received  or  initiated  by  the 
commission,  and  actions  taken  by  the 
commission.  Complaints  that  alleged 
violation  of  state  law  or  regulations 
enforced  by  the  commission  numbered 
60  in  1987  and  55  in  1988.  The  agency 
itself  initiated  (as  a  result  of  its  funeral 
establishment  inspections]  11 
complaints  in  1987  and  106  complaints 
in  1988.  Three  complaints  were  resolved 
through  commission  arbitration  in  1987 
and  eight  in  1988.  There  were  23  formal 
disciplinary  hearings  in  1987  and  15  in 
1988.'*  There  were  four  informal 
disciplinary  hearings  in  1987  and  29  in 
1988.  Two  agreed  orders  were  issued  in 
1987  and  20  in  198&  License  revocations, 
suspensions  or  probations  numbered  17 
in  1987  and  25  in  1988.  In  1988.  the  first 
full  year  that  the  commission  had 
authority  to  assess  administrative 
penalties,  132  penalties  were  assessed 
for  a  total  dollar  amount  of  $49,900. 

Exhibit  I  to  the  petition  summarizes 
the  complaints  received  during  fiscal 
years  1987  and  198&  including  the 
allegations  and  the  final  commission 
action.  There  are  60  complaint 
stunmaries  for  fiscal  year  1987.  Eighteen 
of  the  60  appear  to  involve  allegations  of 
conduct  that  would  also  constitute 
violations  of  the  FTC  Funeral  Rule.  The 
primary  allegations  in  these  complaints 
can  be  broken  down  as  follows:  12 
alleged  failure  to  provide  the  customer 
with  required  price  lists  or  the  vmtten 
memorandimi  (ilemized  statement  of 
goods  and  services  selected);  five 
alleged  embalmir,^  without 
authorization;  and  one  involved  failure 
to  properly  complete  the  fimeral 
purchase  agreement  (itemized 
statement).  Two  complaints  involved 
the  same  fimeral  home. 

The  disposition  of  these  complaints 
was  as  follows:  Three  resulted  in  formal 
hearings:  In  one  case  (where  the  funeral 
home  had  been  the  subject  of  two 
complaints)  the  h<  ense  was  revoked;  the 
other  two  hearings  resulted  in  dismissal. 
One  case  was  closed  after  an  informal 
hearing.  One  case  was  resolved  by 
agency  arbitration,  and  another  by  an 
agreed  order  with  the  funeral  home  and 


'*  The  commission's  authority  to  assess 
administrative  penalties  began  on  September  1. 
1987.  (Letter  dated  February  27, 1989.  to  Carol 
leanings.  FTC  Funeral  Rule  Coordinator,  from  Larry 
A.  Farrow,  Executive  Director,  Texas  Funeral 
Service  Commission.  Document  No.  XXIII-IB.  FTC 
File  No.  215-48.)  As  a  result  the  commission  began 
to  utilize  administrative  penalties  and/or  agreed 
orders  to  resolve  complaints  whenever  possible  to 
avoid  time  consuming  and  costly  formal  hearings. 


license  suspension  with  probation.  Two 
cases  were  closed  with  a  warning  letter 
to  the  funeral  home.  Five  were  closed 
because  of  insufficient  evidence, 
witness  refusal  to  testify,  or  lack  of 
substantiation  for  the  complaints.  In 
another  case,  the  allegations  were 
disproved  by  the  investigation.  One  case 
was  closed  because  the  establishment 
was  no  longer  in  business  and  the  owner 
could  not  be  located.  Finally,  two  cases 
of  alleged  unauthorized  embalming  were 
closed  because  the  embalming  had  been 
ordered  by  the  Justice  of  the  Peace. 

There  were  161  complaint  summaries 
for  198a  of  which  21  contained 
allegations  that  appeared  to  involve 
violations  of  the  Funeral  Rule  as  well  as 
of  Texas  law.  The  allegations  can  be 
broken  down  as  follows:  there  were  17 
allegations  of  failure  to  provide  a  price 
list  or  itemized  statement  (written 
memorandum);  there  were  three  charges 
of  embalming  performed  without 
authorization:  one  complaint  alleged  a 
charge  for  an  item  not  ordered;  and  one 
alleged  a  misrepresentation.  (One 
complaint  alleged  both  failure  to  provide 
a  price  list  and  embalming  without 
authorization.) 

The  disposition  of  these  21  complaints 
was  as  follows:  fines  were  assessed  in 
six  cases  (three  for  $500  and  three  for 
$250;  in  addition  there  were  agreed 
orders  in  two  instances);  six  of  these 
matters  were  closed  because  of 
insufficient  evidence  or  lack  of 
substantiation;  in  one  matter  the 
complaint  was  withdravvm;  in  two  cases 
there  was  a  license  suspension  wdth 
probation  (also  an  agreed  order  in  one 
instance);  six  matters  are  still  under 
investigation. 

FTC  staff  requested  copies  of  the  case 
files  for  37  complaints  that  appeared  to 
involve  conduct  that  would  violate  the 
FTC  Funeral  Rule  as  well  as  Texas  law. 
Because  this  request  entailed  an 
extensive  amount  of  photocopying,  it 
was  agreed  between  FTC  staff  and  the 
Executive  Director  of  the  Texas  Funeral 
Service  Commission  that  20  case  files 
would  be  submitted.  These  case  files 
have  been  placed  on  the  public 
record.'*  In  addition,  closed  case  files 
are  available  for  public  inspection  at  the 
office  of  the  Texas  Funeral  Service 
Commission,  8100  Cameron  Road, 
Building  B,  Suite  550,  Austin,  Texas 
78753. 


6.  Prior  Allegations  of  Non-Enforcement 
by  the  Texas  State  Board  of  Morticians 

In  September  1984,  after  the  filing  of 
the  first  Texas  exemption  petition,  the 
Commission  received  from  Mr.  Grady 
Baskin,  Jr.,  then  a  consumer  member  of 
the  State  Board  of  Morticians,  the 
results  of  an  investigation  in  which  he 
had  personally  surveyed  funeral  homes 
in  the  Dallas  and  Houston  areas  to 
check  for  compliance  with  state  law 
price  disclosure  requirements.'*  The 
survey  had  been  conducted  between 
June  and  August  1984.  and  was 
undertaken  with  the  approval  of  the 
Texas  Attorney  General's  office.  Posing 
as  a  consimier  who  anticipated  the  need 
to  make  fimeral  arrangements  for  a 
family  member  in  the  near  future,  Mr. 
Baskin  visited  24  funeral  homes  to 
request  retail  price  Usts  and  other  price 
information.  He  was  able  to  discuss 
funeral  arrangements  at  18  of  these 
funeral  homes.  Only  one  funeral  home 
was  found  by  Mr.  Baskin  to  be  in  full 
compliance  with  state  law.  No 
enforcement  actions  were  brought  by 
the  State  Board  as  a  result  of  the  Baskin 
survey."  However,  Mr.  Baskin  states  he 
was  informed  by  the  Attorney  General's 
office  that  as  a  Board  member,  be  could 
not  testify  in  any  Board  proceeding.'* 

7.  FTC  Funeral  Rule  Enforcement 
Actions  in  Texas 

The  FTCs  Dallas  Regional  Office  has 
brought  six  enforcement  actions 
resulting  from  independent 
investigations  of  some  of  the  funeral 
homes  sur\-eyed  by  Mr.  Baskin.  Four  of 
these  have  resulted  in  consent 
agreements  with  civil  penalties  ranging 
from  $10,000  to  $30,000.'*  In  one 


"  The  FTC  request  is  Document  No.  XXlU-ie, 
FTC  File  No.  215-46.  The  Texas  Funeral  Service 
Commission  response,  including  the  case  files,  is 
Document  No.  XXIU-17.  FTC  File  No.  215-4& 


'*  This  document  nas  placed  on  the  pLblic 
record,  in  FTC  Fiie  No.  215-46.  as  Document  No. 
XXIII-10.  Mr  Baskin's  comments,  opposing  the  first 
Texas  exemption  petition,  are  on  the  pub'ic  record 
as  Documenl  Nos.  XXIV-35.  36.  and  37.  also  m  FTC 
File  No.  215-46.  The  Texas  p-ice  disclosure 
requirements  that  were  the  subject  of  this 
compliance  check  had  gone  into  effect  September  1. 
1983.  Of  courre.  the  FTC  Funeral  Ruie.  eflective 
April  30. 1964.  was  also  in  force  at  the  tune  of  Kir. 
Baskin's  investigaticn. 

"  Document  No.  XXa'-35.  FTC  File  No.  ^15-46. 
Letter  of  |anuar>'  25. 1989,  from  LaiT>'  A.  Farrow. 
Executive  Director.  Texas  Funeral  Serxice 
Commission,  to  C^rol  leaning*.  Fune'al  Rule 
Coordinator,  FTC,  Document  No  XXlIl-17.  FTC  File 
No.  215-46. 

'•  Document  No.  XXIV-3^.  FTC  File  No.  215-46. 

'•  VS.  V.  Troy  Suggs  Funeral  Home.  No.  CA»-87- 
1258-C  (N.D.  Tex  May  20, 1987)  (civil  penalty  of 
$2aOOO);  FTC  v.  Cmne  Rhoton  Ser\ices 
Corporation.  No.  CA-3-87-1545-T  (N.D.  Tex.  June 
13. 1988)  (civil  penalty  of  $30,000):  Lf.S.  v   Ware 
Crest.  Inc.  No.  CA4-8»-437-K  (N.D.  Tex.  July  11, 
1988)  (civil  penalty  of  SlO.OOO):  and  U.S.  v.  Funeral 
Corporation  Texas.  No.  CA4-8929  E  |N.D.  Tex. 
January  11. 1989)  (civil  penalty  ofSaO.OOQ). 
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contesied  matter,  the  U.S.  Districi  Court 
for  the  Northern  District  of  Texu. 
Dallas  Division,  recently  granted  the 
FTCs  motion  for  Munmary  judgment, 
awarding  a  pemwnent  htiunction  and  a 
civil  penalty  of  $flaOOO.»»  The  Bxth  case 
is  cnrrently  ni  litjgatkn  m  Hoastoa** 

8.  Enforcement  Action  by  Texas 
Attorney  General's  Office 

In  1987  the  Consumer  Protection 
Division  of  the  Texas  Attorney 
General's  ofRce  filed  an  action  in  state 
court,  under  the  Texas  Deceptive  Trade 
Practices  Act  and  the  FTC  Funeral 
Rule.**  against  the  Thomae-Garza 
Funeral  Directors  of  San  Benito  and 
Eha.  Texas,  and  Henry  Thomae. 
individually.**  The  Consumer  Protection 
Division  requested  and  received 
assistance  from  the  FTC  staff  in  its 
prosecution  of  this  case.**  The  court 
entered  a  directed  verdict  for  the 
defendant,  citing  failim  of  the  plaintiff 
to  notify  the  defendant  seven  days  prior 
to  the  filing  of  the  lawsuit  and  further 
stating  that  there  was  insufHcient 
evidence  under  the  pleadings  to  raise  an 
issue  to  go  to  the  iury.**  An  Assistant 
Attocney  General  for  the  Consumer 
Protection  Division  stated  she  believed 
the  ruling  to  be  in  error,  but  that  the 
state  was  not  in  a  position  to  devote 
additional  resources  to  an  appeal** 


•0  FTC\.  Dudley  M.  Htigheii  Funeral  Co..  No. 
CA3-87-1546-C  (N.D.  Tex.  FebnMiry  7,  IMB). 

•'  nC  V.  Niday  Funeral  Home.  lac..  Ma  H-8ft- 
2tt08  (S.D.  Tex.,  nied  Augutt  15.  WSH). 

"  In  ■  lelier  of  Iwnmry  34. 1988  lo  ttie  FTC  Mr.  H. 
Clyde  Fiirell.  A»sift«nl  Attorney  Gener*!  ofTexM 
and  Chief  of  the  CoMnnier  Protection  Oivmioo. 
itHted  that  under  1 17.46(c)(1)  of  the  Texai 
Oecepiive  Tra*  Preclice*  Act  the  Coniumer 
Protection  Division  could  enforce  the  FTC  Pimeiai 
Rule  through  the  »»«le  cour»i.  He  further  tUted  that 
(f  Texan  weie  jtranled  in  exemption  from  the 
Fimeral  Rule,  however,  a  legal  i»»ue  would  exist  at 
to  whether  the  FTC  Rule  could  be  enforced  by  the 
Contumer  Protection  Division.  For  this  and  other 
teaions.  the  Consumer  Protection  Division  opposed 
the  granting  of  the  first  Texas  exemption  petition. 
Document  No.  XXIV -34.  FTC  File  No.  215-W. 
Commission  staff  has  written  to  the  Texas  Attorney 
General  to  request  the  views  of  the  Consumer 
Protection  Division  on  the  current  Texas  exemption 
petition  This  letter  has  been  placid  on  the  public 
reciird  as  Document  No.  XXIV-38. 

"  Henry  Thomae  is  a  current  member  of  the 
Texas  Funeral  Service  Commission. 

•«  In  a  letter  of  August  J.  1987  lo  Carol  )ernmMS  of 
the  FTC.  Palriaa  Robards.  Assiaianl  Attorney 
General  for  the  Consumer  Protection  Division, 
ff-quested  review  of  prce  lists  that  had  been 
provided  to  her  office  by  the  Thomae-tiarza  Funeral 
Director*.  In  a  staff  opinion  letter  dated  August  5, 
1987.  Ms  liinnlngs  enumerated  various  areas  of  non- 
compliance with  the  Funeral  Rule  in  the  Thomae- 
Carxa  documents.  Both  the  requeel  and  the 
rusporse  have  been  placed  or  the  public  recortl  as 
D<K;ument  No.  XXVin-J04.  FTC  File  No.  215-46. 

■»  Slate  of  Ttmau  v  Heary  Thowae.  No.  8ft-133-C 
(Tex.  District  Court  llTth  judicial  Court.  Cameron 
County.  Augutt  17, 1967). 

••  Letter  of  September  1. 1S67  lo  Carat  lenoingi. 
FTC.  from  Patricia  Robanla.  Aaai*lan(  AUoiaey 


9.  Private  Right  of  Action 

The  Texas  Deceptive  Trade  Practices 
Act  allows  a  consnmer  to  file  an  action 
in  state  court  if  the  comuraer  has 
suffered  actual  damages  from  an  unfair 
or  deceptive  practice  by  a  funeral 
provider.  A  prevailing  consiifr  can  be 
awarded  actual  damajgas.  court  costs, 
attorney's  fees,  and.  in  siaae  cases, 
double  dasiages.*'  The  consumer  my 
also  seek  renedies  thioagh  actions  in 
contract,  tort  equity  or  crimiiial 
saoctionB. 

The  CoBUBissioa  seeks  pubUc 
coBunent  on  the  issue  of  whether  the 
Texas  law  is  administered  and  enforced 
effectively. 

in.  QuestiQiis  for  PoUk  Connnnt 

1.  Do  the  recent  changes  in  Texas  law 
(summarized  in  section  11(B)  above) 
afford  consumers  protection  as  great  as, 
or  greater  than,  the  protection  afforded 
by  the  FTCs  Funeral  Rule? 

2.  (a)  Are  there  persons  in  Texas 
selling  or  offering  to  sell  funeral  goods 
and  funeral  services  to  the  public  on  a 
pre-need  basis  who  would  meet  die  FTC 
definition  of  a  "funeral  provider,"  and 
therefore  be  snbject  to  fte  requirements 
of  the  FTC  Funeral  Rule,  but  who  would 
not  be  sobiect  to  the  aothority  of  the 
Texas  Funeral  Service  ComoMssion 
because  they  are  not  licensed  bmeral 
directors? 

(b)  if  the  answer  to  2(a)  is  ^es."  and 
the  Texas  exemption  petition  were 
granted,  would  consusaers  of  Texas  be 
afforded  significantly  leas  protection 
than  they  now  have  with  respect  to  pre- 
need  funeral  arrangements? 

3.  Are  other  differences  between  the 
Funeral  Rule  and  Texas  law  with  regard 
to  price  itemization,  required 
disclosures,  and  prior  approval  for 
embalming  (summarized  in  sections 
11(C)  (2).  (3),  and  (4)  above)  significant, 
and  would  they  afford  Texas  consumers 


less  protection  than  they  now  enioy  if 
the  exemption  petition  were  granted? 

4.  How  do  other  provisions  in  Texas 
law  that  are  not  included  in  the  Funeral 
Rule  (siunmarized  in  section  11(D) 
above]  affect  the  level  of  protection 
provided  consumers  by  the  state  law? 

5.  Is  the  Texas  law  administered  and 
enforced  effectively? 

6.  Should  the  Commission  grant  the 
petition  by  the  State  of  Texas  for 
statewide  exemption  from  the  Funeral 
Rule? 

List  af  Subiects  in  If  CFS  Pait  C3 

Fimerals,  Funeral  homes.  Price 
disclosures,  Trade  practices. 

By  direction  of  die  Corasiission. 
Donald  S.  Clatk. 
Secntary. 
[FR  Doc  8B-12ieO  Filed  5-49-A  •:4S  mb) 
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General  for  the  Consumer  Protection  Division.  This 
letter,  and  other  documents  pertaining  to  this  case, 
including  depositions,  have  been  placed  on  the 
public  record  as  Document  No.  XXIV-3a  FTC  Fik 
No.  215-46.  The  Texas  Funeral  Service  Commission 
was  fully  aware  of  this  caae.  and  Mr.  Farrow. 
Executive  Director  of  the  Commission,  and  one  of 
the  Commission  inspectors  were  subpoenaed  and 
appeared  as  prosecution  witnesses  in  the 
procetidiiig.  Mr  Farrow  states  that  the  Texas 
Funeral  Service  Commission  did  not  itself  take  any 
action  with,  regard  to  this  funeral  home  because  the 
Attorney  General's  office  did  not  share  its  discovery 
in  the  case,  and  because  any  canunission  actioo 
would  be  appealable  to  the  same  state  court  which 
had  dismissed  the  action  by  the  Consumer 
Protection  Division.  Document  No.  XXIII-17.  FTC 
File  No.  215-46. 

•'  Tex.  Bus.  Code  Ann..  Sacliasi  17  Ja  The  Texas 
mortuary  Uw  spacificaUy  ststM  that  the  act  doe* 
not  affect  my  remedy  or  enfoicameat  power  uiukr 
other  lawa.  VTCS.  Article  4SB2b.  Section  3.11. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  1h«  Secretary 
24  CFR  Paris  2$  Mid  203 

(Docket  No.  ii-w-t43i;  m-zm^] 
Rwasoa-AEu 

Actions  to  Raduoa  LOMSS  in  FHA 
Insurance  Programs 

AQENCV:  Office  of  the  Secretary,  HUD. 
ACnoit  Proposed  rule. 

SUMlMlir.  This  role  proposes  to 
implement  section  407(b)  of  the  Housing 
and  Community  Development  Act  of 
1987.  The  rule  would  require  a 
mortgagee,  upon  notification  by  the  FHA 
Commissioner  diat  it  had  a  higher  than 
normal  rate  of  early  serious  defaults  and 
claims  during  the  preceeding  year,  to 
submit  a  report  to  the  Commissioner 
and.  if  applicable,  a  plan  and  timetable 
for  any  necessary  corrective  action. 
date:  Comment  due  date:  July  21. 1989. 
AOORESS:  Conimtmications  concerning 
this  proposed  rule  should  be  identified 
by  the  above  docket  number  and  title 
and  comments  should  be  filed  with  the 
Rules  Docket  Clerk.  Office  of  the 
General  Counsel.  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW.. 
Washington,  DC  20410.  Copies  of 
written  views  or  comments  will  be 
available  for  prrbKc  inspection  and. 
copying  during  the  hours  of  8:00  ajn.  to 
5:30  p.m.  at  the  above  address. 
FOR  FUlVTHEfl  IWWJWMATIOW  COWTACT. 
William  Heyman,  Director,  Office  of 


Lender  Activities  mid  Land  Sales 
Registratian.  Department  of  Hoasing 
and  Urban  Developnient.  451  Seventh 
Street,  SW.,  Washingtoa  DC  20410. 
Tekphone  (202)  755-6924.  (This  is  not  a 
toll-free  mmber.) 

infomation  collection  requirements 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  ((X^  for  review  under  the 
Paperworic  Reduction  Act  of  198a  No 
person  may  be  sabjected  to  a  penalty  Cor 
failure  to  cinipiy  ¥rith  these  informatian 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
number,  when  'f^nftr^.  will  be 
announced  by  separate  notice  in  the 
Federal  Regbter.  Public  reporting 
burden  for  the  collection  of  information 
requirements  contained  in  this  rule  are 
estimated  to  include  the  time  for 
reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  under  the  Preamble  heading. 
Findings  and  Certifications.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  tor  reducing  this  burden,  to 
the  Department  of  Hounng  and  Urban 
Development.  Rules  Docket  Clerk  Room 
10278, 451  Seventh  Street,  SW., 
Washington.  DC  20410;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington.  DC  20530. 

Section  407(b)  of  the  Housing  and 
Community  Developnient  Act  of  1987 
adds  a  new  sectitm  533  to  the  National 
Housing  Act.  This  section  directs  the 
Secretary  of  HUD  to  review,  at  least 
annually,  the  rate  of  early  serious 
defaults  and  claims  involving 
mortgagees  servicing  or  originating 
mortgages  under  the  National  Housing 
Act.  A  mortgagee  experiencing  a  rate  of 
early  serious  defaults  or  cldims  during 
the  preceding  year  that  is  higher  than 
normal  for  its  area  would  be  required  to 
submit  a  report  that  explains  the 
reasons  for  the  high  rate  of  early  serious 
defaults  and  claims  and,  if  applicable, 
sets  forth  a  plan  and  timetable  for 
corrective  action.  A  mortgagee  that  fails 
to  submit  the  required  report,  or  to  carry 
out  the  plan  of  corrective  action,  may  be 
suspended  from  participation  in  FHA 
mortgage  insurance  programs. 

This  rule  would  implement  section 
407(b)  by  setting  forth  its  requirements 
in  a  new  §  203.8  to  be  added  to  24  CFR 
Part  203.  Under  this  proposed  addition. 
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in  Older  to  be  aiqiroved  for  continued 
participation  in  ^  HUD-41iA  mortgage 
insurance  programs,  both  sin^  fan^ 
and  multifamily,  a  mortgagee  must  if 
notified  by  the  Commissioner  that  it  had 
a  rate  of  eaiiy  serioos  defaults  and 
claims  on  FHA-insured  mortgages 
during  the  preceding  year  which  was 
higher  than  the  normal  rale  for  the 
geographic  area  or  areas  in  which  it 
does  business,  submit  a  report  to  the 
Commissioner  writhin  80  days.  The 
report  must  contain  an  explanation  for 
the  above  normal  rate  of  early  serious 
defaults  and  claims  and.  if  applicable,  a 
plan  for  corrective  action  with  regard  to 
mortgages  in  default  and  its  mortgage 
processing  system  in  general.  The 
mortgagee  must  also  submit  a  timeframe 
within  which  any  necessary  corrective 
action  will  be  begun  and  completed.  If 
the  FHA  Commissioner  does  not  agree 
with  this  timeframe  or  plan,  a  mutually 
agreeable  timeframe  and  plan  will  be 
determined.  Mortgages  in  default  for  90 
or  more  consecutive  days  within  one 
year  after  endorsement  or  mortgages  on 
which  the  Commissioner  has  paid  a 
claim  within  18  months  after 
endorsement  are  to  be  considered  as  in 
early  serious  default  or  as  having 
resulted  in  an  early  claim. 

Section  407(b)  also  provides  for 
suspension  from  participation  in  FHA 
mortgage  insurance  programs  in  cases  of 
noncompliance  with  its  requirements. 
The  proposed  rale  would  implement  this 
provision  by  adding,  as  a  ground  for  an 
administrative  action  by  the  Mortgagee 
Review  Board,  a  failure  to  meet  section 
407(b)  requirements  (24  CFR  25.9).  The 
initial  sanction  for  noncompliance 
would  include  reprimand,  probation  and 
suspension.  Further  failure  to  take 
action  under  the  initial  sanction  could 
result  in  withdrawal  of  approval  as  a 
HUD-FHA  mortgagee. 

The  new  law  (section  407(b)).  and  this 
proposed  rule,  applies  to  approval  of  all 
HUD-FHA  mortgagees — multifamily  as 
well  as  single  family,  coinsured  as  well 
as  fully  insiu^d.  Because  of  the  rule's 
broad  scope  and  the  express  authority 
to  impose  administrative  sanctions,  full 
public  discussion  of  its  implementation 
is  important.  The  Department  invites 
public  c(«unent  on  the  proposed  rule 
and  especially  invites  suggestions  on  the 
more  detailed  issues  and  questions 
which  later  will  have  to  be  addressed  in 
developing  specific  administrative 
requirements.  Typical  questions  which 
must  be  addressed  are: 

1.  What  items  should  be  required  in 
the  nxvtgagee's  report?  At  the  very 
least  it  would  seem  that  the  report 
would  contain  the  lender's  analysis  of 
the  mortgages  in  serious  default,  or  in 


early  daims  status  and.  based  upon  the 
results  of  the  analysis,  an  explanation  of 
the  changes  in  origination  anid 
underwriting  procedures  and  policies 
that  the  lender  will  undertake  to  reduce 
its  defaults  and  claims. 

2.  Should  HUD  require  the  lender's 
report  to  include  an  analysis  of  its 
servicing  and  quality  control  functions? 

3.  Should  HUD  require  the  lender's 
report  to  contain  organizational  and 
administrative  information,  such  as  the 
location  and  stnicttne  of  its 
underwriting  staff,  the  compensation 
system  for  production  and  underwriting 
staff,  etc.? 

Findings  and  Certifications 

Environmental  considerations.  A 
Finding  of  No  Significant  Impact  with 
respect  to  the  environment  has  been 
made  in  accordance  vrith  HUD 
regulations  at  24  CFR  Part  SO.  %vhich 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk.  Office 
of  the  General  Counsel.  Department  of 
Housing  and  Urban  Development.  Room 
10276,  451  Seventh  Street,  SW.. 
Washington.  DC  20410. 

Executive  Order  12291.  This  rule  does 
not  constitute  a  "major  rule"  as  that 
term  is  defined  in  section  1(d)  of  the 
Executive  Order  on  Federal  Regulations 
issued  by  the  President  on  February  17, 
1981.  An  analysis  of  the  rule  indicates 
that  it  does  not  (1)  have  an  annual  effect 
on  the  economy  of  $100  million  or  more: 
(2)  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  Stale,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition.  emploiTnent, 
investment  productivity,  innovaJion,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act.  In 
accordance  with  5  U.S.C  605(b)  (the 
Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantia! 
number  of  small  entities.  The  rule 
applies  equally  to  small  and  large 
entities.  If  anything,  carrying  out  any 
necessary  corrective  actions  should  be 
less  complex  and  easier  for  smaller 
entities.  In  addition,  the  statute  is 
mandatory,  providing  little  (if  any)  room 
lot  distinguishing  between  large  and 
small  entities  in  its  implementation. 
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Semiannual  Agenda.  This  rule  was 
listed  as  Item  No.  H-28-88  (Sequence 
No.  930)  in  the  Department's  Semiannual 
Agenda  of  Regulations  published  on 
April  24. 1989  (54  FR  16708. 16722) 
pursuant  to  ExecuUve  Order  12291  and 
the  Regulatory  Flexibility  Act. 

Executive  Order  12612,  Federalism. 
The  General  Counsel,  as  the  Designated 
Official  under  section  6(a)  of  Executive 
Order  12612.  FederaliBm,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  federalism 
implications  and.  thus,  are  not  subject  to 


review  under  the  Order  because  the  rule 
merely  provi-les.  at  statutory  direction,  a 
reporting  requirement  for  certain  FHA 
mortgagees  who  are  receiving  the 
benefits  of  participation  in  already- 
established  FHA  insurance  programs. 
Executive  Order  12608.  the  Family. 
The  General  Counsel,  as  the  Designated 
Official  under  Executive  Order  12606. 
the  Family,  has  determined  that  this  rule 
does  not  have  a  potenUal  significant 
impact  on  family  formation, 
maintenance,  and  general  well-being, 
and.  thus,  is  not  subject  to  review  under 


the  Order.  In  addition  to  reducing  FHA 
losses,  its  aim  is  to  prevent  unnecessary 
and  wasteful  defaults  by  mortgagors, 
especially  homeowners. 

Information  collection.  The  collection 
of  information  requirements  contained 
in  this  rule  have  been  submitted  to  OMB 
for  review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980. 
Section  203.8  of  this  rule  has  been 
determined  by  the  Department  to 
contain  collection  of  information 
requirements.  Information  on  these 
requirements  is  provided  as  follows: 


ESTIMATED  REPORTING  BURDEN  OF  PROPOSED  RULE 


N«w  raquirwnant 


Acttont  to  r»duc«  Iomm  m  FHA  pro- 
Mfw  Sttton  407(b)  o(  *m  Housing 
&  CommunHy  OtMiapmm*  Act  o« 
1967.  SacOon  203.6. 


Dncrtption  o»  lolof  mation  cdlectioo 


Houra  (Mr  rMponM  and  total  annual 
houn 


4  twura  (600  houre) 


Prepara  A  submit  report  and  daacrit^ 
Hon  o»  proposed  correctlva  action 
with  rwp«i  to  aaily  •wtooa  tW*""* 
and  daima  in  connaclton  with  FHA- 
insured  mortgages. 


Form  used 


No  prescribed  Hxm 


Number  d  respondents  «  number  ot 
responses  per  respondent 


200  mortgagees  (1  response  each) 


Average  cost  perraspondent 

$50  per  hour  (average  coat  per  hour  tor 
Staff  ikna). 


Estimatad  anrMatty 


$40,000 


List  of  Subjects 

24CFRPart25 

Administrative  practice  and 
procedure.  Mortgages.  Organization  and 
functions  (Government  agencies). 

24  CFR  Part  203 

Home  Improvement.  Loan  programs: 
housing  and  community  development. 
Mortgage  insurance.  Solar  energy. 

Accordingly.  24  CFR  Parts  25  and  203 
are  proposed  to  be  amended  as  follows: 

PART  25-MOirrQAQEE  REVIEW 
BOARD 

1.  The  authority  citation  for  24  CFR 
Part  25  would  be  revised  to  read  as 
follows: 

Authority:  Sec.  m.  Nattonal  Housing  Act 
(12  UAC.  1715b):  sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

2.  Section  25.9  would  be  amended  by 
adding  a  new  paragraph  (x)  to  read  as 
follows: 

S2SJ   Grounds  for  an  tdmlntelratlv* 
action. 

(x)  Failure  to  submit  a  report  required 
under  24  CFR  203.8  within  the  time 
determined  by  the  Commissioner,  or  to 
commence  or  complete  a  plan  for 
corrective  action  under  that  section 
within  the  timeframe  agreed  upon  by  the 
Commissioner  may  result  in  Initial 


sanctions  under  24  CFR  25.5(aMc). 
Failure  to  take  the  action  required  under 
the  initial  sanction  may  result  in  an 
action  under  24  CFR  25.5(d). 

PART  203-iyiUTUAL  MORTGAGE 
INSURANCE  AND  REHABILITATION 
LOANS 

3.  The  authority  citation  for  24  CFR 
Part  203  would  continue  to  read  as 
follows: 

Authority:  Sees.  203  and  211.  NaUonal 
Housing  Act  (12  U.S.C.  1709, 1715b);  sec.  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d)).  In 
addiUon,  Subpart  C  is  also  issued  under  sec 
230,  National  Housing  Act  (12  U.S.C.  1715u). 

4. 24  CFR  Part  203  would  be  amended 
by  adding  a  new  S  203.8  to  read  as 
follows: 

§203.8   Raportrtqulromonts. 
If  a  mortgage  approved  for 
participation  in  the  HUD-FHA  insurance 
programs  under  S8  203.1  through  203.7  of 
this  part  is  notified  by  the  Commissioner 
that  it  had  a  rate  of  eariy  serious 
defaults  or  early  claims  on  FHA-insured 
mortgages  during  the  preceding  year  or 
during  recent  years  which  was  higher 
than  the  normal  rate  for  the  geographic 
area  or  areas  in  which  it  does  business, 
it  shall  submit  a  report,  within  60  days, 
containing  an  explanation  for  the  above 
normal  rate  of  eariy  serious  defaults  or 
eariy  claims  and.  if  applicable,  a  plan 
for  corrective  action  with  regard  to 


mortgages  in  default  and  its  mortgage- 
processing  system  in  general.  It  shall 
also  submit  a  timeframe  within  which 
any  necessary  corrective  action  will  be 
begun  and  completed.  If  the 
Commissioner  does  not  agree  with  this 
timeframe  or  plan,  a  mutually  agreeable 
timeframe  and  plan  will  be  determined. 
Mortgages  in  default  for  90  or  more  days 
within  one  year  after  endorsement  or 
mortgages  on  which  the  Commissioner 
has  paid  a  claim  within  18  months  after 
endorsement  are  to  be  considered  as  in 
early  serious  default  or  as  having 
resulted  in  an  eariy  claim. 

Date:  May  1. 1989. 
lack  Kemp, 
Secretary. 
(FR  Doc.  89-12133  Filed  5-19-89;  8:45  am) 

BUXmO  COOC  4210-32-« 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
[CQD  05-89-28] 

Special  Local  Regulations  for  Marine 
Events,  Chesapeake  Challenge; 
Chesapeake  Bay,  Sandy  Point,  MD 

agency:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking. 


:  Hie  Coast  Gaard  ia  propoaing 
spedal  local  regalatioiM  for  tiie 
Chesapeake  CbaUenge  Powerboat  Race 
to  be  held  oa  the  Chesapeake  Bay. 
between  Sandy  PoicA  State  Park. 
Baltimore  Light  (LLNR  736^  and  Upper 
Chesapeake  Bay  Light  Buoy  3  (LLNR 
7665),  from  10:00  a.m.  to  3:00  p.m..  on 
September  16, 1988.  The  efiGsct  of  ^ese 
regulations  will  be  to  restrict  general 
navigation  in  the  regulated  area  for  the 
safety  of  spectators  and  participants. 
These  regulations  are  needed  to  provide 
for  the  safety  of  life,  limb,  and  property 
on  the  navigable  waters  during  the 
event. 
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date:  Comnienta  mist  be  received  on  or 
before  July  6. 1989. 


ADOWEWEK  Comments  should  be 
mailed  or  hand  carried  to  Commander 
(bb).  Fifth  Coast  Guard  District.  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004.  The  comments  will  be 
available  for  inspection  and  oopyiog  at 
Room  209  of  this  address.  Notmal  ofiice 
hours  are  betwreea  6:00  aan.  and  4:30 
p.m..  Monday  through  Friday,  except ' 
holidays. 

row  Fflim  IFOIMIATWN  oowtact: 
Billy  I.  Stepheoaoo.  adei  Boating 
Affairs  Branch.  Fifdi  Coast  Guard 
District,  431  Crawfofd  Street, 
PortSBioatfa.  Virginia  23704-5004  (804) 
398-8201. 

sumEMEMTAinr  inrnmiation: 

Interested  persons  are  invited  to 
participate  in  this  mlemaking  by 
submitting  written  views,  data,  or 
ai^guments.  Persons  submitting 
comments  sfaoidd  inchide  their  names 
and  addresses,  identify  this  notice  (CGD 
05-89-20)  and  the  specific  section  of  the 
proposal  to  wdudi  their  comments  api^y. 
Reasons  should  be  given  for  each 
comment.  The  regti^tions  may  be 
changed  in  K^  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  the  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentation  wrill  aid  die 
rulemaking  process.  The  receipt  of 
comments  will  be  adcnowledged  if  a 
stamped  srif-athhessed  postcard  or 
envelope  is  enclosed. 

Drafting  Infonnation 

The  drafters  of  this  notice  are  Mr. 
Billy  ).  Stephenson,  project  officer. 
Chief,  Boating  Afburs  Brandt,  Fifth 
Coast  Guard  District,  and  Ueutraiant 
CcHnmander  Robin  K.  Kutz.  project 
attorney.  Fifth  Coast  Guard  District 
I.egal  Staff. 


Diacussioaal 

The  Chesapeake  Bay  Powerboat 
Association  is  sponsoring  this  event, 
which  involves  competition  between 
approximately  60  Sport  and 
Performance  Offshore  Race  Boats, 
ranging  from  20  to  45  £eet  kmg.  racing  a 
15  nautical  mile  triangular  course.  The 
competition  wiO  continue  for  5  hours. 
Races  wiU  start  off  Sandy  Point  State 
Park,  run  north  to  Baltimore  Light  (LLNR 
7365).  thence  easterly  to  Upper 
Chesapeake  Bay  Light  Buoy  3  (LLNR 
7665),  thence  southerly  to  Chesapeake 
Bay  Channel  Li^  Gcng  Baoy  WR  81 
(LLNR  7320).  thence  to  die  point  of 
beginniBg.  These  regulations  will  be  in 
effect  from  9:00  a.m.  to  4KK)  p.m.,  on 
September  16, 1969.  The  r^ulated  area 
will  encompass  the  race  course  plus  a 
500  yard  buffer  zone  around  the  course 
and  will  be  closed  to  wateibome  traffic 
while  each  race  is  being  started  and 
when  the  race  boats  cross  Craighill 
Chamiel  in  tite  vicinity  of  Baltimore 
Light.  Since  die  race  boats  will  clear  the 
starting  area  and  cross  Craighill 
Channel  very  qidckly.  commerctai  traffic 
should  not  be  severely  disrupted. 

Economic  Assessment  and  Certification 

These  proposed  regidations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Fedoal 
Regulation  and  Dcm-sigrificant  under 
Department  (rf  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26. 1979).  Because  closure  of 
the  waterway  is  not  anticipated  for  any 
extended  period,  commercial  marine 
traffic  will  be  inconvenienced  only 
slighdy.  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  foil  reglatory  evaluation  is 
unnecessary.  Since  die  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  ^    - 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  princip>les  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Impact 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2x  of  Commandant 


Instruction  (COMDTINST)  M1647&1B.  A 
Categorical  Exclusion  Determination 
statement  has  been  prepared  and  has 
been  placed  in  the  rulemaking  docket. 

List  of  Sobjacls  ia  S3  CFR  Part  in 

Marine  Safety,  Navigation  (water). 

Proposed  Regulations 

In  ctmsideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  J^art  100 
of  rule  33.  Code  of  Federal  Regulations 
as  follows: 

PART  100-[AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U^C  1233: 49  CFR  1.46  and 
33CFR100J5. 

2.  A  temporary  S  100.35-0528  is  added 
to  read  as  follows: 


$10036-0520 


Bay.  Sandy 


(a)  Definitions— {1]  Regulated  Area. 
The  waters  of  the  Chesapeake  Bay 
boonded  by  a  line  connecting  the 
following  points: 

Latitude 


39'03  40.0'  N. 
39'05M.O"  N. 
38'Se'42Xr  N. 
39°S9  42ir'  N. 


Longitude 
76'24  23.5"  W. 
761746D    W. 
76'2r41fl'  W. 

7B-22-n  or-  W 


(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant  or  petty  officer 
of  the  Coast  Gnard  who  has  been 
designated  by  the  Commander,  Group 
BaltinKjre. 

(b)  Special  Local  Regulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  \'essd  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  pett\'  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)(1)  of  these  regulations  but 
may  not  block  a  navigable  channel. 

(c)  Effective  date.  These  regulations 
are  effective  from  9:00  a.m.  to  4:00  p.m. 
oh  September  16. 1989. 

DHted:  May  11. 1989. 
A.D.  Breed. 

Rear  .Admirvl.  U.S.  Coast  Guard  Commander. 
Fifth  Coast  Guard  District. 
|FR  I>oc  89-12136  Filed  5-19-8«;  8:45  am| 
BIL1JM6  COOC  4a«-M-a 
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33CFRPart100 
IC0O1 M-021) 

Special  Local  Regulationa; 
Windlammer  Oaya,  Boothbay  Harbor. 
ME 

AOCNCv:  Coast  Guard:  DOT. 

action:  Notice  of  proposed  rulemaking. 


:  The  Coast  Guard  is 

considering  a  proposal  to  adopt  special 
local  regulations  for  the  annual 
Windjammer  Days  sail  parade  to  be 
held  in  Boothbay  Harbor,  Maine.  The 
display  of  classic  schooners,  without 
auxiliary  power,  is  sponsored  by  the 
Boothbay  Harbor  Region  Chamber  of 
Commerce.  An  aerial  demonstration  and 
fireworks  will  also  be  part  of  the 
celebration.  The  regulations  will  be  in 
effect  from  July  11  to  12, 1989  and  will 
place  operating  restrictions  on 
watercraft  operating  in  the  vicinity  of 
the  parading  sail  veuels,  flreworics,  and 
an  aerial  display.  The  regulations  are 
constructed  such  that  free  navigation  ia 
restricted  only  while  each  of  the  events 
is  taking  place.  These  regulations  are 
needed  to  provide  for  the  safety  of  life 
on  the  navigable  waters  of  the  United 
States. 

DATU:  Comments  must  be  received  on 
or  before  July  16. 1969. 

Comments:  Comments  should  be 
mailed  to  Commander  (b),  First  Coast 
Guard  District,  Captain  John  Foster 
Williams  Coast  Guard  Building.  408 
Atlantic  Avenue,  Boston,  MA  02210- 
2209.  The  comments  and  other  material 
referenced  in  this  notice  will  be 
available  for  Inspection  and  copying  in 
Room  428  at  the  same  address.  Normal 
office  hours  are  between  the  hours  of 
7:30  a.m.  and  4:00  p.m..  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  hand  delivered. 
row  niRTHiN  mrowMATiow  contacr 
Captain  Ronald  L  Blake.  (617)  223-8310. 

SU^MMINTAIIV  MPOMiATION: 

Interested  persona  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persona  submitting 
comments  should  include  their  names 
and  ad^sses.  identify  this  notice 
(CGDl  89-021)  and  the  specific  section 
of  the  proposal  to  which  their  conunenta 
apply,  and  give  reasons  for  each 
comment 

The  regulations  may  be  changed  in 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposaL  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 


it  is  determined  that  the  opportunity  to 
make  oral  presentation  will  aid  the 
rulemaking  process.  The  receipt  of 
comments  will  be  acknowledged  if  a 
stamped  self-addressed  postcard  or 
envelope  is  enclosed. 

Drafting  Information 

The  drafters  of  these  regulations  are 
LT  L  BROWN,  project  officer.  First 
Coast  Guard  District  Boating  Affairs 
Branch  and  LT  J.  B.  GATELY.  project 
attorney,  First  Coast  Guard  District 
Legal  Office. 

Discussion  of  Regulations 

The  Windjammer  Days  is  a  sail 
parade  of  classic  schooners  which  are 
restricted  in  their  ability  to  maneuver 
since  none  of  the  yachts  are  equipped 
with  auxiliary  power.  The  vessels  will 
be  parading  under  sail  from  the  Tumbler 
Island  area  to  the  Boothbay  Inner 
Harbor.  The  regulations  will  require  all 
vessels  to  maintain  a  separation  of  100 
yards  or  more  from  the  parading  vessels 
to  ensure  that  parade  patrtidpants  have 
ample  maneuvering  room.  The  100  yard 
stand-off  area  will  move  with  fhe 
parading  vessels;  once  the  last  sailing 
vessel  has  passed,  spectating  and 
transiting  vessels  wUl  be  allowed 
unrestricted  navigational  freedom.  In 
conjunction  with  the  parade,  there  will 
be  acrobatic  stunts  and  fireworks  and 
no  vessels  will  be  permitted  to  enter  the 
waters  vndet  the  aerial  display  or 
around  the  flreworics  barge. 

Fedoalism  Asaesament 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  nonmajor  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11094: 
February  26. 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  The  event  will  draw  a 
number  of  spectators  and  participanta 
into  die  area  which  will  aid  the  local 
economy.  Navigation  will  be  restricted 
intermittenUy  within  the  regulated  area 
during  the  effective  period  of  regulation 
and  all  vessels,  commercial  and 
recreational  will  have  access  to  all 
portions  of  BootUbay  Harbor  and  die 
Atlantic  Ocean  with  minimal 

I 


inconvenience  and  littie  delay.  Since  the 
impact  of  this  proposal  is  expected  to  be 
minimal  the  Coast  Guard  certifies  that 
if  adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Regulations 

In  consideration  of  the  foregoing,  Part 
100  of  Tide  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-(AyENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  33  U.S.C.  1233: 49  CFR  1.46  And 
33  CFR  100.35 

2.  A  temporary  S  100.35-01-21  is 
added  to  read  as  follows: 

$10035-01-21    Wkifllammar  Daya, 
Bootlibay  Harbor.  Maine. 

(a)  Regulated  Area.  The  BooUibay 
Harbor  entrance  and  harbor  channel 
extending  frtim  the  Tumbler's  Island 
Buoy  #8  area  to  Boothbay  Inner  Harbor. 
Specifically,  the  regulated  area  is 
enclosed  as  follows:  a  line  drawn  due 
east  from  die  soudiwest  (43-50-10 
North;  069-38-20  West  to  tiie  Spruce 
Point  Shore;  thence  following  the  shore 
north  along  Spruce  Point  and  around  the 
Bootiibay  Harbor  to  Railway  Point  (43- 
50-54  Nordi:  069-38-20  West);  thence 
extending  seaward  in  a  southerly 
direction  back  to  the  southwest 
boundary  of  the  regulated  area. 

(b)  Special  Local  Regulations.  (1) 
Between  the  hours  of  2:30  p.m.  and  4:00 
p.m.  on  July  11, 1989  and  aerobatic 
demonstration  will  take  place  in 
southern  portion  of  regulated  area.  All 
transiting  and  spectating  vessels  shall 
remain  clear  of  the  waters  below  the 
flight  area.  Coast  Guard  vessels  will  be 
present  to  direct  marine  traffic  and  to 
establish  exact  spectator  boundaries. 

(2)  When  operating  within  the 
regulated  area  during  the  sail  parade,  all 
vessels  with  the  exception  of  official 
regatta  patrol  vessels,  shall  maintain  a 
separation  of  at  least  100  yards  bom  the 
parade  participants.  The  100  yard  area 
will  move  with  each  vessel  in  the 
parade  as  they  transit  to  Boothbay  inner 
harbor. 

(3)  Between  the  hours  of  8.-00  p.m.  and 
10:30  p.m.  on  July  12, 1989.  a  fireworks 
barge  will  be  anchored  southwest  of 
McFariand  Island  in  approximate 
location  43-50-35  Nordi:  38-3CMX)  West 
All  vessels  must  maintain  a  clearance  of 
300  yards  from  die  barge  or  as  directed 
by  Coast  Guard  patrol  vessela. 
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(4)  All  vessels  shall  exercise  extreme 
caution  when  operating  in  the  regulated 
area. 

(5)  Coast  Guard  Auxiliarists  will  be 
patrolling  the  regatta  to  advise 
participants,  spectators,  and  transiting 
vessels  the  content  of  these  regulations. 

(c)  Effective  Dates.  These  regulations 
become  effective  at  2:00  pjn.  on  July  11, 
1989  and  terminate  at  10:00  p.m.  on  July 
12.1989.  '    ' 

Dated:  May  3. 1969. 
R.O.Buttrick. 

Captain.  US.  Coast  Guard.  Acting 
Conunander,  First  Coast  Guard  District 
[PR  Doa  80-12137  FUed  5-19-89: 8:45  am] 
aaian  oooc  4sia-i4-M 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  Nql  FEIIA-69S7] 

PropoMdRood  Eiovation 
Dotw  inbMlloM 


ir:  Federal  Emergency 
Management  Agency. 
action:  Proposed  rule. 


r:  Technical  information  or 
comments  are  solicited  on  the  proposed 
modified  baae  (lOO-year)  flood 
elevattona  listed  below  for  selected 
locations  in  the  nation.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
die  floo(4|riain  management  measures 
that  the  community  is  required  to  either 
adopted  or  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 


remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program. 
DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  the  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  See  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L  Matticks,  Chief.  Risk  Studies 
Division.  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  646-2767. 

SUFFLEMENTARV  MFORMATKHC  The 

Federal  Emetgency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  modified  base  (100- 
year)  flood  elevations  for  selected 
locations  in  the  nation,  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234). 
87  Stat  980,  which  added  section  1363  to 
the  National  Flood  Insurance  Act  of 
1968  (Tide  Xm  of  die  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-M8)).  42  U.S.C  4001-4128.  and  44 
CFR  67.4(a). 

These  elevations,  together  widi  die 
floodplain  management  measures 
required  by  {  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  that  die  community  must 
change  any  existing  ordinances  that  are 
more  stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

Proposed  MooinED  Base  Flood  Elevations 


These  proposed  modified  elevations  will 
also  be  used  to  calculate  tiie  appropriate 
flood  insurance  premium  rates  for  new 
buldings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  modified  flood 
elevation  determinations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  flood 
elevation  determination  under  Section 
1363  forms  the  basis  for  new  local 
ordinances,  wrhich.  if  adopted  by  a  local 
community,  will  govern  future 
construction  within  the  floodplain  area. 
The  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are  • 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  floodplain  and  do 
not  proscribe  development  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement  of  itself  it  has  no  economic 
impact. 

List  of  Subjects  in  44  CFR  Part  67 
Flood  insurance,  Floodplains. 

The  authority  citation  for  Part  67  coatinues  to 
read  at  follows: 

Authority:  42  \iS.C  4001  el  seq.. 
Reorganization  Plan  No.  3  of  1978.  EO.  12127. 

The  proposed  modified  base  fiood 
elevations  for  selected  locations  are: 


State 


Cotorado.. 


City  town/oounty 


Adams  County, 
Uninoorporated  Areas. 


Source  of  flooding 


South  Platte  River.. 


Approximalely  1,180  feet  dommstream  of  west-  *S112 
twund  Interstate  Highway  270. 

At  Metro  Denver  Sewrage  Treatment  Plant  '5117 
tiridge. 

At  York  Street  txidge _ J  '5,124 

At  Burtngton  Ditch  Diversion  sinicture •5!l34 

At  Franidin  Street  tyidge  (at  upstream  county  *5  136 
fcie). 

"^"l!!^!!^'"'*^**"**'*^'^***'*^"*™*^  Colorado 
Send  cwuiwwttt  to  The  Honorable  Elaine  TValente.Chaifpefson.  Adams  County  Boani  of  Commissioners.  450  South  4th  Avenue.  Bnghton.  CoionKto  80601 


li>cation 


#Oep«h  in  feet  above 

ground  •DevBlwn  in  leet 

(NGVO) 


Existing 


k«odif«d 


•5.112 

•5,119 

•5.128 
•5,137 
•5.144 


Kentucky.. 


City  of  Elkhom  City,  Pike 
County. 


Russell  Pork. 


•/70 
•817 


~ -••  Just   downstream   of   confluence   of   Moore 

Branch. 
Approximatety  2,400  feet  upstream  of  conflu- 
ence of  Big  Island  Branch. 
Maps  available  lor  inspectnn  at  the  CHy  HaM,  NeHy  R.  Tackett  Treasure  Clerk.  South  Center  Street,  PO.  box  681 .  Elkhom  Cty.  Kentucky 
Send  comments  to  The  Honorable  John  W.Moore,  Mayor.  City  of  Elkhom  City,  City  HaH.Soum  Center  Street,  PC  Box  681.  Elkhom  City.  Kentucky  41522. 


•773 
•820 


Kertucky.. 


Vaage  of  Coal  Run,  Pike 
County. 


Levisa  Fork... 


About  1.2  miles  downstream  of  CSX  railroad 
About  400  feet  upstream  of  CSX  railroad 


•667 
'669 


•670 
•671 


BEST  COPY  AVAILABLE 
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PROPOSED  MOWFIEO  BASE  Flooo  ElEVATIONS-Continued 


Stata 


City  town/cwjnty 


Source  o<  flooding 


Location 


#Depth  in  leet  above 

ground  'Elewalion  in  feet 

(NGVO) 


ExiBliog 


ModHed 


"-"— 'r^--^°^:r^-z:r.:^3r^c-:r-r ^^.K..^.,^ 


Kentucky. 


Unincorporated  Area  of 
Pike  County 


Levfsa  Forli.... 

Russell  Fork . 
Ratlrti  Creek.. 


At  do^nnstreem  County  Boundary 


Stiettjy  Creek 

Marrowbone  Creek. 


About  2.83  rnOes  upstream  from  confluence  of 
Rusaetl  Forli. 


At  mouth - 

At  upstream  State  Boundary - - 

Atmoulh ,• 

About  0.39  mites  upstream  from  confluerKie  ol 
Lev«saForl«. 


*709 
•716 


About  1.12  m«es  upstream  from  confluence  of 
Levis*  FortL 

At  mouth - 

About  0.58  mites  upstream  from  confluence  ol 
I      Russel  Fork. 

_  , ^  «««  Pu.*c  works  Department  Fkxxl  Pla.n  Management  D*v.s«n.  Pike  County  Courthouse.  Main  Street,  P,kev,«e,  Kentucky 

Maps  available  for  ««pect«n  at  the  Pubkc  Works  O^f'^^^''^^^^  CountylWe  County  Courthouse.  Main  Street,  Pikev.Me.  Kenkx*y  41501 


•662 
•696 

•695 

ffOO 

•670 
•670 

•686 
•687 


Send  comments  to  The  Honorable  Paul  E.  Patton.  Judge  Executive.  I 


Mafyfand.. 


PwryvMe.  Minn.  Cec4 
County. 


Mill  Creek — 


At  coofkjeoce  with  Furnace  Bay 
At  US.  Route  40 ._ 


None 
None 


•666 
•696 

•695 
•869 
•672 
•672 

•687 
•687 

•716 
•716 


•12 
•100 


Map.  avana-e  for  ..pec^  .t  »«  Town  Ha..  ^y^^\^':^;;ZZ^^  Coun...  PO.  Bo..  M  515  Broad  Street.  Peny...e,  «^.;ytend2i90^^ 


Send  comments  to  The  Honorabte  Alfred  C.  Wain,  I 


Pennsylvania.. 


Conewango  Township. 
Warren  County. 


.lackson  Run.. 


Approjomately  1,600  feet  upstream  of  US 
Route  62  Bridge. 

ApprtMimatety  200  feet  downstream  of  Aban- 
doned Bridge. 


•1,206 
•1.213 


•1,207 
•1,214 


lor  inapection  at  the  Townsh*  BuiWing.  4  Firearm  Road.  Warren.  Pennsylvania  Board. 


Mapsavaitabte 

Send  commeots  to  The  Honorabte  Russell  Jackson.  Chairman 
Pennsylvania  16365 


of  (he  Township  of  Conewango  Board  of  Supervisors.  Warren  County.  4  Fireman  Road,  Wanen. 


Pennsylvania.. 


LaMgrnon  Borough. 
CaitMn  County 


Mahoning  Creek 


Approxniately  25  feet  upstream  of  CONRAIL 

Bridge.    . 
AppfOKimately  700  feet  uptream  of  Dam 


•463 
•464 


•462 
•465 


Pennsylvania  18235 


Texas.. 


Bex«  County.  1  Tributary  A  of  Culebra  Creek 

Unincorporated  Areas. 


Approximately  200  feet  dovmstream  of  Tezel 

Road  Bridge. 
Approximately  400  feet  upstream  of  Timber 

Ranch  Bridge. 


•837 
•845 


•838 
•846 


r"^'"r-"--"-°"-'^-'^:ggg:^=sr=.irr^--'°--— ■-"- 


Texas. 


Grand  Praine.  City. 
Tarrant  Dallas,  and 
Ellis  Counttes. 


West  Fork  of  Trinity  River.. 


Mountain  Creek.. 


Upstream  SMle  of  BeKline  Road 

Approximately  1.500  feet  downsueam  of  N.W. 

19th  Street 
Approxicnately  300  feet  upstream  of  Singteton 

Boulevard. 
Downstream  side  of  Mountain  Creek  Dam 


Sueam  BCS. 
Stream  aC6. 


At  corporate  limits 

Approximateiy  650  feet  upstream  of  corporate 


At  Camp  Wisdom  Road _ - — — 

Approxiinately  300  feet  upstream  of  Camp 
Wisdom  Road. 


•442 

•452 
•426 

•441 

•47S 

•475 

•476 
•476 


•441 

•453 

•427 

•440 

•472 
•474 

•472 
•475 


Maps  avaitebte  tor  .^pec*.  « the  C«y  H-l.  31 7  W.  Cc-J^^^^^ 


Send  comments  to  The  Honorabte  Jerry  Debo.  Mayor 
75053-0011 


■■1 


kviitg.  Oly.  OaHM  County  ..I  Eslelte  Creek.. 


..|  upsHwm  tide  of  State  Route  183 

1  DouMwaravi  aide  d  Nor««gaM  Drive . 


•486 

•517 


•485 
•516 


•-— "^-'-^■^;-=rj'.-"ri^Tr-.r^Tor^.^x^^.s-^- 


Send  uximwrm  lo  The  Hwustite 


.;aAjfAv^'.'  MO-us^" 
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Proposed  Modified  Base  Flood  Elevations— Ck>ntinued 


State 


City  town/county 


Texas. 


Mesquite.  City.  Dallas 
County. 


Source  of  flooding 


South  Mesquite  Creek.. 


Location 


Approximately     1.650    feet    dovmstream    of 

Peachtree  Road. 
Approximately  600  feel  upstream  of  Gus  Tho- 

masson  Road  (most  downstream  crossing). 
At  confluence  with  South  Mesquite  Creek 


#Oepth  m  feel  above 

ground  'ElevatKm  m  (eel 

(NGVD) 


Existing 


West  Fork  of  South  Mesquita 
Creek. 

Approximately  1.000  feet  upstream  of  confki- 

ence. 

At  confluence  with  South  Mesquite  Creek J  -461 

Approximately  200  feet  downstream  of  Inter-  ^464 

state  20  &  635. 
Approximately   500  feet   upstream   of   Baker  '506 

Drive. 
Approximately  1.400  feet  upstream  of  Baker  •soe 

Drive. 
Approximately  400  feet  upstream  of  confluence  •476 

with  South  kitesquite  Creek 
Approximately  100  feet  downstream  of  Emer-  ^504 

akj  Drive. 
Approximatefyh  950  feet  upstream  of  the  west-  '478 

bound  lane  Interstate  20  and  US  Hxjhwav 

80. 
Approximately  400  feet  downstream  of  Town  'sos 

"****'*''*"*  *°^  """PW^oo  at  the  City  HaB,  711  North  Gdkiway.  Mesquite.  Texas  7514I***  ^**"''*^ 

Send  «niw.>*.j.  10  The  Honorabte  James  Prugel.  Manager  Of  the  Oty  of  Mesquite.  Dallas  County.  PO  Box  850137.  Mesquite.  Texas  75185.^)317 


Stream  2B8.. 
Stream  2B6 . 

Stream  2B7.. 


North  Mesquite  creek.. 


•456 
•489 
•461 

•461 


Modifted 


•456 

•490 

•460 

•460 

•462 
•463 

•505 

•510 
•475 
•503 
•479 

•503 


Texas.. 


Roaenberg,  City,  Fort 
Bend  County. 


Dry  Creek _ 

Seaboume  Creek _.. 

Brazos  River 

North  Branch  Dry  Creek . 


At  downstream  corporate  limits.. 


Approximately  1.590  feet  downstream  of  Al- 
port Road. 

At  downstream  corporate  imits 

Approximately  .7  mite  upstream  of  downstream 
corporate  limits. 

At  doiwnstraam  corporate  bnits  (extended) 

Approximateiy  1.9  mies  upstreMn  of  upstream 
corporate  limits  (extended). 

At  upstream  side  of  Uurel  Avenue „ 

Approximately  1,100  feet  upstream  of  Laurel 
Avenue 


•92 

•96 

•92 
•96 

•94 
•94 

•98 
•96 


Mapsavaitabte  for  inspection  at  the  Public  Wori«  Department  21 10  Fourth  Street  Rosenberg  Texas 

Send  comments  to  The  Honorabte  Larry  Wilkenson.  Mayor  of  the  City  of  Rosenberg.  Fort  Bend  County.  PO  Box  32.  Rosenberg.  Texas  77471-0032 


•86 

•95 

•90 
•95 

•92 
•92 

•99 
•99 


Virginia. 


Patrick  County. 
Unincorporated  Areas. 


South  Mayo  River Approximately  0.7  mite  downstream  of  State 

Route  681. 
Approximately  100  feet  downstream  of  conflu- 
ence of  North  Fork  South  Mayo  River 

Compbell  Branch At  confluence  with  South  Mayo  River 

At  downstream  side  of  Masonrte  Buikfing 

South  Mayo  River  Dn/ersioo      I  At  confluence  with  South  Mayo  River 

i  At  divergence  from  South  Mayo  River 

Maps  availabte  at  the  County  Administration  BuiWing.  Rucker  Street  Stuart  Virginia 

Send  comments  to  The  Honorabte  Ewell  Harold.  Chairman  of  the  Patrick  County  Board  of  Supervisors.  P.O.  466.  Stuart.  Virgina  24171 


•1.153 

•1.215 

•1.182 
•1.182 


hterte 


•1.154 

•1.214 

•1.176 
•1.180 
•1.175 
•1.186 


Harold  T.  Duryee, 

Administrator,  Federal  Insurance 
Administration. 

Issued:  May  9. 1989. 

(FR  Doc.  89-12207  Filed  5-19-89;  8:45  am] 

BILUNG  CODE  67ia-03-M 


DEPARTMENT  OF  TRANSPORTATION       ACnow:  Termination  of  mlemaking. 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  531 

[Docket  No.  FE-SS-OI,  Notice  4] 
RIN2127-AB75 

Passenger  AutomotMle  Average  Fuel 
Economy  Standard  for  Model  Year 
1990 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 


summary:  In  August  1988.  NHTSA 
published  a  notice  of  proposed 
rulemaking  concerning  the  average  fuel 
economy  standards  for  model  year  (MY) 
1989-90  passenger  automobiles.  While 
those  standards  were  set  at  27.5  mpg  by 
statute,  NHTSA  has  authority  to  amend 
the  standards.  The  agency  stated  that  it 
was  seeking  pubhc  comment  on  whether 
to  reduce  the  standards  for  MY  1989, 
MY  1990,  or  both,  within  a  range  of  26.5 
mpg  to  27.5  mpg.  In  September  1988, 
NHTSA  issued  a  final  rule  reducing  the 
MY  1989  standard  from  27.5  mpg  to  26.5 
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mpg.  After  carefully  considering  the 
comments  and  other  available 
information.  NHTSA  has  decided  not  to 
amend  the  statutorily  set  27.5  mpg  CAFE 
standard  for  MY  199a  and  is  terminating 
that  rulemaking.  This  decision  reflects 
the  increasing  need  of  the  nation  to 
conserve  energy  and  the  agency's 
conclusion  that  retention  of  the  27.5  mpg 
standard  for  MY  1990  will  not  have  a 
significant  adverse  effect  on  U.S. 
employment  or  on  the  competitiveness 
of  the  U.S.  auto  industry  due.  in  part,  to 
the  availability  of  crediU  from  past 
years. 

ran  njRTHCT  mfCMtAiwt  coiiTACT: 
Mr.  Orron  Kee.  Office  of  Market 
Incentives.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street.  SW..  Washington.  DC  20590. 
(202)366-0646. 
tUPM^MmTARY  mFORMATKNC 
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I.  Background 

l-A.  Statutory  Provisions 

In  December  1975.  Congress  enacted 
the  Energy  Policy  and  Conservation  Act 
(EPCA)  in  response  to  the  energy  crisis 
created  by  the  oil  embargo  of  1973-74. 
and  to  the  level  of  oil  imports  (35.8 
percent  of  the  nation's  oil  needs  in  1975) 
and  of  oil  imports  from  OPEC  sources 
(22.0  percent  of  the  nation's  oil  needs 
and  61.6  percent  of  all  imports  in  1975). 
Based  on  the  relaHvely  low  average  fuel 
economy  of  cars  at  that  time  (14  mpg  for 
model  year  (MY)  1974  cars)  and  on  a 
Congressionally  mandated  report  by  the 
Department  of  Transportation  and 
Environmental  Protection  Agency  (EPA) 
on  the  potential  for  improving  that 
average.  Congress  included  a  provision 
in  that  Act  establishing  an  automotive 


fuel  economy  regulatory  program.  That 
provision  added  a  new  title.  Title  V.  to 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act. 

Title  V  specified  corporate  average 
fuel  economy  (CAFE)  standards  for 
passenger  automobiles  of  la  19  and  20 
mpg  for  model  years  (MY)  1978. 1979 
and  1980,  respectively,  and  27.5  mpg  for 
MY  1985  and  thereafter.  Congress 
selected  those  standards  after  careful 
consideration  of  the  DOT/EPA  report 
submitted  to  Congress  pursuant  to 
section  10  of  the  Energy  Supply  and 
Environmental  Coordination  Act  of  1974 
(Pub.  L.  93-319). 

The  Secretary  of  Transportation,  as 
delegated  to  the  Administrator  of 
NHTSA.  was  required  to  establish 
standards  for  MY  1981-84.  Section 
502(a)(3)  required  that  the  standards  for 
each  of  those  model  years  be  set  at  a 
level  which  (1)  was  the  maximum 
feasible  average  fuel  economy  level  and 

(2)  would  result  in  steady  progress 
toward  meeting  the  27.5  mpg  standard 
for  MY  1985.  In  determining  the 
"maximum  feasible  average  fuel 
economy  level."  the  agency  is  required 
by  section  503(e)  to  consider  the 
following  four  factors:  (1)  Technological 
feasibility.  (2)  economic  practicability. 

(3)  the  effect  of  other  Federal  motor 
vehicle  standards  on  fuel  economy,  and 

(4)  the  need  of  the  nation  to  conserve 

energy.  ,     .       .    ^  , 

Section  502(a)(4)  authorizes,  but  does 
not  require.  NHTSA  to  amend  the 
standard  of  27.5  mpg  for  MY  1985  or  any 
subsequent  model  year.  If  the  standard 
for  a  particular  model  year  is  amended, 
it  must  be  set  at  the  maximum  feasible 
average  fuel  economy  level  for  that 
year.  While  Title  V  provides  no  express 
guidance  concerning  the  appropriate 
circumstances  for  the  exercise  of  its 
discretion  to  amend,  the  agency  is 
guided  by  the  purposes  of  EPCA  and  by 
the  statutory  scheme  of  Title  V.  As  the 
agency  has  explained  in  several  notices 
in  the  past,  it  believes  that  the  exercise 
of  its  discretion  consistent  with  those 
factors  is  required  by  the  provision  in 
the  Administrative  Procedure  Act 
stating  that  an  agency's  discretionary 
decision  will  be  set  aside  if  it  is 
"arbitrary,  capricious,  an  abuse  of 
discretion,  or  otherwise  not  in 
accordance  with  law."  5  U.S.C. 
706(2)(A). 

While  compliance  with  fuel  economy 
standards  is  determined  by  averaging 
the  fuel  economy  ratings  of  the  various 
models  produced  by  each  manufacturer. 


enabling  them  to  produce  vehicles  with 
fuel  economy  below  the  level  of  the 
standard  if  they  produce  sufficient 
numbers  of  vehicles  with  fuel  economy 
above  the  level  of  the  standard, 
manufacturers  may  not  average  their 
imported  cars  together  with  their 
domestically  manufactured  cars.  - 

Instead,  a  manufacturer's  imported  and 
domestically  manufactured  fleets  each 
must  separately  meet  fuel  economy 
standards.  (See  section  503(b)  of  the 
Act.)  Cars  are  considered  to  be 
domestically  manufactured  if  they  have 
at  least  75  percent  domestic  content. 
Conversely,  cars  are  considered  to  be 
imports,  or  as  the  statute  characterizes 
them,  "not  domestically  manufactured." 
if  they  have  less  than  75  percent 
domestic  content. 


While  a  separate  fuel  economy 
standard  is  set  for  each  model  year. 
Title  V  does  not  require  absolute 
achievement  of  the  standard  by 
manufacturers  for  each  particular  model 
year.  Instead,  it  allows  a  shortfall  in  one 
year  (or  years)  to  be  offset  if  a 
manufacturer  exceeds  the  standard  for 
another  year  (or  years).  Under  the  Act. 
as  amended  by  the  Automobile  Fuel 
Efficiency  Act  of  1980.  manufacturers 
earn  credits  for  exceeding  average  fuel 
economy  standards  which  may  be 
carried  back  for  three  model  years  or 
carried  forward  for  three  model  years.  If 
a  manufacturer  still  does  not  meet  the 
standard,  after  taking  credits  into 
account,  it  has  committed  "unlawful 
conduct "  under  section  507  of  the  Act, 
and  is  liable  to  the  Federal  government 
for  civil  penalties  under  section  508. 

I-B.  Setting  and  Implementing  the  MY 
1981-84  Standards 

On  June  30, 1977.  NHTSA  published  in 
the  Federal  Register  (42  FR  33534)  a 
final  rule  establishing  the  MY  1981-1984 
passenger  automobile  CAFE  standards. 
The  selected  standards  were  22.0  mpg 
for  1981,  24.0  mpg  for  1982,  26.0  mpg  for 
MY  1983  and  27.0  mpg  for  MY  1984.  For 
a  description  of  the  analysis  underlying 
those  standards,  see  the  August  1988 
notice  of  proposed  rulemaking  (NPRM). 
53  FR  33080,  August  29, 1988. 

Between  January  and  May  of  1979. 
NHTSA  received  a  number  of 
submissions  from  Ford  and  General 
Motors  (CM)  on  the  MYs  1981-1984  fuel 
economy  standards  for  passenger 
automobiles  asserting  that  those 
standards  should  be  reduced.  In 
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response  to  these  submissions,  the 
agency  published  a  document  entitled 
"Report  on  Requests  by  General  Motors 
and  Ford  to  Reduce  Fuel  Economy 
Standards  for  \fY  1981-85  Passenger 
Automobiles."  DOT  HS-804  731.  June 
1979.  The  report  concluded  that  the 
standards  were  technologically  feasible 
and  economically  practicable  and  noted 
that  both  companies  had  submitted 
product  plans  for  meeting  the  standards. 
Report,  p.  14. 

One  year  later,  the  nation  was  in  the 
midst  of  another  energy  crisis,  brought 
on  by  events  in  Iran  Gasoline  prices 
were  rising  rapidly  creating  si^iificantly 
increased  consumer  demand  for  small 
cars.  The  U.S.  city  average  retail  price 
for  gasoline  rose  &om  88  cents  per 
gallon  in  1979  to  $1.22  in  1980.  (In  1988 
dollars,  this  increase  was  &om  Si. 37  in 
1979  to  $1.74  in  1980.)  In  light  of  these 
changed  conditions,  the  industry 
announced  plans  to  si^iificantly  exceed 
the  27.5  mpg  standard  for  1985.  Both 
Ford  and  GM.  as  well  as  Chrysler  and 
American  Motors  (now  a  part  of 
Chrysler],  indicated  that  they  expected 
to  achieve  average  fiiel  economy  levels 
in  excess  of  30  mpg  for  that  model  year. 
Product  plans  submitted  to  NHTSA  by 
those  companies  indicated  that  the 
projections  assumed  significant  mix 
shifts  toward  smaUer  cars  and  smaller 
engines,  as  well  as  rapid  introductions 
of  new  technology. 

Conditions  affecting  fuel  economy 
changed  dramatically  in  the  eariy  1980's, 
following  completion  of  decontrol  of 
domestic  oil  and  other  external  factors 
that  increased  available  supplies. 
Gasoline  prices  did  not  continue  to  rise 
but  instead  declined  over  time.  This, 
combined  with  economic  recovery, 
caused  consumer  demand  to  shift  back 
toward  larger  cars  and  larger  engines. 
Data  submitted  to  the  agency  by  GM 
and  Ford  in  mid-1983  indicated  that 
instead  of  achieving  fuel  economy  well 
in  excess  of  the  27.5  mpg  standard  for 
MY  1985.  they  would  be  unable  to  meet 
the  level  prescri'oed  by  the  standard. 

I-C.  Rulemakings  to  Amend  the  MY 
1986-1988  Standards 

In  March  1985.  both  G.M  and  Ford 
submitted  petitions  for  rulemaking 
requesting  that  NHTSA  reduce  the 
passenger  automobile  average  fuel 
economy  standard  for  the  1986  model 
year  and  beyond  from  27.5  mpg  to  2aO 
mpg.  The  petitioners  stated  that  factors 
beyond  their  control,  including  lower 
gasoline  prices  and  resultant  greater 
consumer  demand  for  larger  cars  and 
engines,  had  reduced  their  fuel  economy 
capability.  NHTSA  granted  the  GM  and 
Ford  petitions  in  a  notice  published  in 


the  Federal  Register  150  FR  12344}  on 
March  28. 1985. 

In  conducting  rulemaking  in  response 
to  the  GM  and  Ford  petitions,  NHTSA 
proceeded  from  the  premise  diat 
because  the  Cost  Savings  Act  had 
imposed  a  long-term  obligation  on 
manufacturers  to  achieve  a  27.5  mpg  fuel 
economy  level,  it  would  be 
inappropriate  to  exercise  its  discretion 
to  reduce  the.  standard  if  a  current 
inability  to  meet  the  standard  simply 
resulted  from  the  manufacturers 
previously  declining  to  take  appropriate 
steps  to  improve  their  average  fuel 
economy  as  required  by  the  Act.  The 
agency  therefore  evaluated  the 
manufacturers'  past  efforts  to  achieve 
higher  levels  of  fuel  economy  as  well  as 
their  immediate  capabilities. 

On  September  30, 1985,  NHTSA 
issued  a  final  rule  which  reduced  the 
MY  1988  standard  from  27.5  mpg  to  26.0 
mpg  (50  FR  40528.  October  4, 1985).  The 
agency  concluded  that  GM  and  Ford, 
constituting  a  substantial  share  of  the 
industry,  had  taken  or  plaimed 
reasonable  steps  to  meet  the  27.5  mpg 
standard  in  MY  1986  and  made 
significant  progress  toward  doing  so,  but 
were  prevented  from  fully  implementing 
those  steps  by  unforeseen  events.  The 
decline  in  gasoline  prices,  which  began 
in  1982,  had  been  expected  to  be 
temporary  and  quickly  reverse,  but 
instead  continued.  The  agency 
concluded  that,  among  other  diings, 
there  had  been  a  substantial  shift  in 
expected  consumer  demand  toward 
larger  cars  and  engines,  and  away  from 
the  more  fuel-efficient  sales  mixes 
previously  anticipated  by  GM  and  Ford. 
The  agency's  analysis  indicated  that  this 
shift  was  largely  attributable  to  the 
continuing  decline  in  gasoline  prices  and 
that  the  only  actions  available  to  those 
manufacturers  to  improve  their  fuel 
economy  in  the  remaining  time  for  MY 
1986  would  have  involved  product 
restrictions  likely  resulting  in  significant 
adverse  economic  impacts,  including 
sales  losses  well  into  the  hundreds  of 
thousands  of  cars  and  job  losses  well 
into  the  tens  of  thousands,  and 
unreasonable  restrictions  on  consumer 
choice.  The  reduction  of  the  MY  1986 
standard  based  on  that  analysis  was 
subsequently  upheld  by  the  DC.  Circuit 
Court  of  Appeals  as  consistent  with  the 
provisions  of  the  Act  and  within  the 
agency's  discretion.  Public  Citizen  v. 
NHTSA.  848  F.2d  256.  264  {D.C.  Cir. 
1988). 

On  October  1, 1986,  NHTSA  issued  a 
final  rule  which  reduced  the  MY  1987-68 
standards  from  27.5  mpg  to  26.0  mpg  (51 
FR  35594,  October  6. 1988).  The  agency 
again  concluded  that  manufacturers  had 


made  reasonable  efforts  at  compliance, 
but  that  these  efforts  had  been 
overtaken  by  unforeseen  events,  whose 
effects  could  not  be  overcome  by 
available  means  within  the  time 
available.  NHTSA  stated: 

(B)oth  GM  and  Ford  have  continueti  to 
make  si^ficant  techoologiGal  improvementa 
in  their  fleets  and  have  had  reasonable  plana 
to  meet  CAFE  standards.  In  a  situation  where 
unforeseen  eveols.  including  changes  in 
consumer  demand  or  changes  in  the 
competition's  product  offerings,  overtake  a 
manufacturer's  reasonable  product  plan,  the 
agency  does  not  consider  it  consistent  with 
the  Act  to  "hold"  the  manufacturer  to 
carrying  out  a  product  plan  that  has  becofiw 
economically  impracticable.  (51  FR  3561 1) 

In  evaluating  the  reasons  for  GM's 
and  Ford's  declining  MY  1987-88  CAFE 
projections,  the  agency  noted  that  the 
companies  appeared  to  be  applying  the 
same  technologies  as  planned  in  late 
1983.  In  die  case  of  CM.  NHTSA  stated 
that  the  two  major  reasons  for  the 
decline  in  GMs  CAFE  projections  were 
net  engine  and  model  mix  shifts  and 
engine  and  transmission  improvement 
programs  not  yielding  projected  gains. 
The  great  majority  of  the  factors 
reducing  Fords  CAFE  projections  were 
due  to  net  shifts  in  projected  sales  for 
models  and  engines,  engine  efficiency 
improvements  not  yielding  projected 
gains,  and  new  models  not  meeting 
initial  weight  targets.  The  agency  th-is 
concluded  that  the  major  reasons  for  the 
decline  in  both  GMs  and  Ford's  MYs 
1987-88  CAFE  projections  were  largely 
beyond  those  companies'  control.  (51  FR 
35610) 

NHTSA's  analysis  further  indicated 
that  the  oidy  actions  then  available  to 
those  manufacturers  to  raise  the  fuel 
economy  of  their  domestic  fleets  to  27.5 
mpg  in  MYs  1987-88  would  involve  a 
combination  of  (1)  product  restrictions 
likely  resulting  in  significant  adverse 
economic  impacts,  including  substantial 
job  and  sales  losses  and  unreasonable 
restrictions  on  consumer  choice,  and  (2) 
transfer  of  the  production  of  large  c«irs 
outside  of  the  United  States,  thereby 
costing  American  jobs,  while  havL'ig  no 
energy  conservation  benefits.  (51  FR 
35594) 

I-D.  Petitions  to  Amend  the  AfY  1989-90 

Standards 

The  agency  received  five  petitions  to 
amend  ihe  passenger  car  CAFE 
standards  for  MY  19f>9-S0.  The 
petitioners  inciuded  CM.  the 
Automobile  Importers  of  .America.  Inc. 
(.MA).  Mercedes-Benz.  Austin  Rover, 
and  the  Competitive  Enterprise  Institute 
(CEI).  All  of  Lhe  petitioners  sought 
rulemaking  to  set  those  CAFE  standards 
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below  27.5  mpg.  with  four  of  them 
basing  their  request  on  the  reported 
prospective  inability  of  automobile 
manufacturers  to  meet  the  statutorily  set 
standard  of  27.5  mpg.  The  basis  for  the 
fifth  petition  (CEI)  was  the  contention 
that  the  CAFE  program  has  caused  an 
increase  in  motor  vehicle  fatalities. 

/-£.  NPRMfor  MY  1989-90 

On  August  29. 1988.  NHTSA  published 
in  the  Federal  Register  (53  FR  33080)  an 
NPRM  concerning  the  MY  1989-90 
passenger  automobile  average  fuel 
economy  standards.  The  agency  stated 
that  it  was  seeking  public  comment  on 
whether  to  reduce  the  standards  for  MY 
1989.  MY  1990.  or  both,  within  a  range  of 
26.5  mpg  to  27.5  mpg.  NHTSA  stated  that 
it  was  taking  this  action  to  determine 
whether  retaining  the  27.5  mpg  standard 
would  have  a  significant,  adverse  effect 
on  U.S.  employment  or  on  the 
competitiveness  of  the  U.S.  auto 
industry.  The  agency  invited  and 
received  both  written  and  oral 
comments  on  the  proposal.  A  public 
meeting  was  held  on  September  14. 1988. 
in  Washington,  DC.  to  receive  the  oral 
comments. 

The  comment  period  for  the  proposed 
MY  1960  standard  closed  on  September 
15. 1988.  and  the  comment  period  for  the 
proposed  MY  1990  standard  closed  on 
October  28. 198& 

l-F.  Final  Rule  for  hfY  1989 

On  September  3a  1988.  NHTSA 
issued  a  final  rule  which  reduced  the 
MY  1960  standard  from  27.5  mpg  to  26.5 
mpg  (53  FR  39275,  October  6. 1988).  The 
agency  detennined  that  28.5  mpg  was 
the  "maximum  feasible  average  fuel 
economy  level."  after  balancing  the 
statutory  criteria  of  economic 
practicability,  technological  feasibility, 
the  effect  of  other  Federal  motor  vehicle 
standards,  and  the  need  of  the  nation  to 
conserve  energy. 

While  the  26.5  mpg  standard  for  MY 
1989  represented  a  lowering  of  the 
statutory  standard,  it  also  represented 
an  increase  from  the  standards  for  MY 
ig86-8a  NHTSA  noted  that  its  action 
was  thus  consistent  with  the  fact  that 
the  nation's  conservation  needs  are 
greater  now  than  they  were  in  1985. 
when  the  agency  first  set  the  standard  at 
2a0  mpg.  The  agency  stated  that 
"(b)alancing  the  agency's  view  about 
what  level  of  standard  is  economically 
practicable  for  MY  1989  against  the 
nation's  conservation  needs,  NHTSA 
believes  that  a  proper  balance  between 
these  factors  can  be  reached  by 
Increasing  the  standard  to  28.5  mpg.  a 
0.5  mpg  Increase  over  the  1988  level."  53 
FR  39302. 


II.  Public  Comments  for  MY  1990 


Comments  concerning  the  MY  1990 
CAFE  standard  were  received  in  several 
stages.  Many  of  the  comments  submitted 
by  September  15. 1988.  the  comment  due 
date  for  MY  1989.  addressed  the  CAFE 
levels  for  both  MY  1989  and  1990.  These 
comments  were  summarized  and 
addressed  in  detail  in  the  final  rule  for 
the  MY  1989  passenger  vehicle  CAFE 
standards,  published  on  October  6, 1988, 
and  are  incorporated  by  reference  into 
this  document  (see  53  FR  39275,  39280). 
The  agency  received  additional 
comments  by  October  28, 1988.  the 
separate  closing  date  for  MY  1990,  as 
well  as  additional  comments  after  that 
date.  In  most  cases,  these  comments 
supplemented  previously  submitted 
comments,  but  several  individuals 
commented  for  the  first  time.  It  is  these 
additional  comments  received  by  the 
agency  that  are  summarized  below. 

NHTSA  considered  the  information 
and  views  in  all  comments  that  are 
relevant  to  the  MY  1990  standard,  and 
did  not  exclude  from  its  consideration 
any  material  because  it  was  submitted 
in  the  context  of  the  MY  1989 
rulemaking.  The  agency  will  repeat 
summaries  of  comments  contained  in 
the  October  6. 1988  final  rule  to  the 
extent  this  information  is  needed  for  the 
readability  of  this  document. 

The  additional  comments  came  bom 
individuals,  trade  and  special  interest 
groups,  vehicle  manufactiu^rs.  Members 
of  Congress  and  State  legislatures,  as 
well  as  one  State  agency  and  one 
Governor.  Some  parties  strongly 
supported  a  reduction  in  the  MY  1990 
CAFE  standard,  while  others  strongly 
opposed  such  action. 

The  comments  included  follow-up 
submissions  from  three  vehicle 
manufacturers:  CM  Ford,  and  Volvo. 
CM  provided  additional  information 
concerning  its  surveys  of  intended 
purchasers  regarding  Increased 
preferences  for  "power  and  pickup", 
larger,  more  fully  equipped  cars,  four 
door  styling  and  decreased  concern 
about  fuel  economy.  CM  stated  that  it 
believed  the  circumstances  have  not 
changed  since  NHTSA  made  its 
determination  to  set  the  MY  1988 
standard  at  26.5  mpg.  and  it  should 
make  the  same  determination  for  MY 
1990  as  well. 

CM  believes  that  the  core  findings 
NHTSA  made  in  determining  the  26.5 
mpg  level  for  MY  1989  still  pertain:  that 
is.  CM  has  made  reasonable  efforts  to 
achieve  27.5  mpg;  a  reduction  to  26.5 
mpg  would  have  no  appreciable  effect 
on  real  energy  consumption;  CAFE 
distorts  the  market  and  trade  balance  by 
conferring  an  unearned  competitive 


advantage  on  foreign  manufacturers: 
and  the  risks  of  adverse  effects  on 
employment  and  our  nation's  economy 
accompanying  a  failure  to  adjust  the 
standard  to  the  maximum  feasible  level 
far  outweigh  the  benefit  to  any  other 
interest  that  Congress  expressed  in  the 
statute. 

Ford  also  supported  the  agency's 
decision  to  set  the  MY  1989  CAFE 
standard  at  26.5  mpg,  and  stated  its 
belief  that  the  same  conditions  apply  for 
MY  1990.  Ford  supplemented  its 
previous  comments  with  a  further 
discussion  of  estimates  of  the  fuel 
economy  benefits  of  specific 
technologies  and  an  explanation  of  the 
vehicle  weight  penalty  associated  with 
the  installation  of  automatic  restraints. 

Ford  discussed  specific  CAFE 
enhancing  technologies,  and  estimated 
the  percent  of  penetration  for  these 
features  within  the  MY  1990  timeframe. 
Generally,  "Ford  fieet  penetration  for 
model  years  1989-1990  of  the  majority  of 
these  actions  is  between  70  and  100 
percent."  Ford  believes  that  the  agency's 
estimates,  as  presented  in  the  MY  1989 
Final  Regulatory  Impact  Analysis 
(FRIA),  are  optimistic  and  do  not  clearly 
indicate  what  the  agency  is  using  as  a 
baseline.  Ford  acknowledges  that  some 
of  its  own  estimates  have  not  been  met, 
and  this  has  been  due  to  "compromises 
necessary  to  satisfy  customer  demands 
and  competitive  product  pressures 
which  arose  since  our  original  estimates 
were  made." 

Ford  also  explained  its  beliefs 
regarding  the  vehicle  weight  penalty 
associated  with  the  installation  of 
automatic  restraints.  The  increase  in 
wei{^t  due  to  the  added  automatic 
restraint  systems  in  the  Tempo/Topaz 
and  the  Escort  are  27  and  26  pounds 
respectively.  However.  Ford  notes  that, 
due  to  commonization  of  parts,  the 
actual  difference  between  the  manual 
restraint  system  offered  in  Canada  and 
automatic  restraint  systems  offered  in 
the  United  States  will  be  between  13-15 
pounds.  Ford  pro\nded  detailed  parts 
lists  to  demonstrate  the  estimated 
weight  penalty. 

Volvo  noted  that  certain  of  the  safety 
features  it  provides  its  purchasers, 
which  are  in  addition  to  those  installed 
pursuant  to  any  Federal  requirements, 
include  a  laminated  rear  window,  3- 
point  seat  belts  in  rear  outboard 
positions,  dual  front  seat  belt  retractors, 
anti-submarining  protection  and  rear 
seat  head  restraints.  The  weight  range  of 
the  Volvo  is  3250-3750  pounds.  (The 
overall  fleet  average  for  MY  1988  was 
3103  pounds.)  Volvo  projects  a  MY  1990 
CAFE  level  of  25.7  mpg,  and  does  not 
believe  that  it  can  attain  better  fuel 


economy  by  this  model  year  without 
compromising  Volvo's  reputation  for 
safety  and  reUability. 

The  Competitive  Enterprise  Institute 
(CET)  submitted  additional  comments  for 
MY  1990.  While  CEI  argued  that  :»^«■ 
agency's  setting  the  standard  at  Z6.d 
mpg  would  be  better  than  the  statutory 
27.5  mpg,  it  believes  that  even  that  is  too 
high,  because  any  standard  which 
constrains  large  car  sales  will  increase 
traffic  deaths.  CEI  alleges  that  NHTSA. 
while  agreeing  that  the  safety  issue 
should  be  addressed — in  a  long-term 
context — hides  behind  the  yearly 
standard-setting  schedules  as  a  way  of 
not  dealing  with  the  safety  issue. 

CEI  disputed  NHTSA's  responses  to 
the  safety  issues  in  the  MY  1989  final 
rule.  First,  CEI  takes  issue  with 
NHTSA's  statement  that  "not  all  CAFE 
gains  come  at  the  price  of  reducing 
weight"  as  a  way  of  ameliorating  the 
effects  of  a  higher  standard.  CEI 
acknowledges  that  not  all  CAFE  gains 
involve  weight  reduction:  however,  it 
says  that  safiety  wiD  be  lowered  if  only 
some  CAFE  gains  involve  weight  loss. 
Second.  CEI  disagrees  with  NHTSA's 
position  that  CA^  will  affect  which  car 
makers  produce  diese  cars,  but  not  the 
types  of  cars  piirchased  by  consumers. 
The  agency  has  stated  that  vehicle 
drivers  will  attempt  to  buy  big  cars  if 
that  is  what  they  want.  They  will  buy 
from  foreign  competitors,  buy  minivans 
or  keep  their  old  cars.  CEI  finds  this 
potential  consumer  response  to  CAFE 
standards  to  be  undesirable  because 
that  organization  does  not  consider 
minivans  or  old  cars  a  safe  option — 
minivans  since  diey  are  not  subject  to 
the  same  safety  standards  as  passenger 
vehicles,  and  old  cars  since  many  of 
them  were  not  subject  to  certain  Federal 
motor  vehicle  safety  standards  at  the 
time  of  their  manufoctuie. 

The  Energy  Conservation  Coalition 
(ECC)  submitted  additional  comments. 
ECC  has  four  basic  criticisms  of  the 
agency's  decision  to  adopt  a  standard  of 
26.5  mpg  for  MY  1989.  which  it  believes 
would  apply  to  any  similar  decision  for 
MY  1990  as  well.  Rrst.  ECC  ai^es  that 
both  GM  and  NHTSA  consistently 
underestimate  die  actual  achievable 
CAFE  level  for  GM.  and  that  GM  is  not 
making  use  of  aU  available  technology. 
Second.  ECC  questions  some  of  GMs 
arguments  concerning  market-driven 
changes.  Third.  ECC  notes  the 
increasing  share  of  the  trade  deficit 
consisting  of  imported  cars,  trucks, 
parts,  and  fuel.  And  fourth,  ECC  states 
that  the  transportation  sector  is  using 
one  million  barrels  more  oil  each  day 
than  in  1973,  and  that  automobiles  and 
light  trucks  account  for  26  percent  of 


carbon  dioxide  emissions,  a  major 
greenhouse  gas. 

The  Natural  Resources  Defense 
Council  (NRDC)  submitted  additional 
comments  to  the  docket.  NROC's  basic 
argument  is  that  the  agency  must 
undertake  an  environmental  impact 
statement  before  any  rollback  in  the  MY 
1990  standard  can  occur.  NRDC  states 
that  the  agency  is  rushing  this 
rulemaking  and  that  this  course  of 
action  produces  poor  results  and 
violates  the  National  Environmental 
Policy  Act  NRDC  suggests  that  the 
agency  is  required  by  NEPA  to  consider 
alternatives  and  that  its  responsibility  to 
consider  raising  the  CAFE  level  above 
the  27.5  mpg  level  is  as  great  as  its 
responsibility  to  consider  lowering  the 
standard. 

Subsequent  to  the  October  28, 1988 
comment  dosing  date,  NHTSA  received 
additional  conmients.  The  agency 
received  a  November  22. 1988  letter  firom 
the  Environmental  Protection  Agency 
regarding  the  MY  1990  standard.  EPA 
noted  the  recent  increase  in  interest  in 
"the  greenhouse  effect"  and  indicated 
that  it  was  reviewing  several 
government  nilemakiags  to  see  if  any 
proposed  actions  would  contribute  to 
global  warming.  EPA  agrees  with 
NHTSA  that  action  on  one  model  year 
will  not  have  a  si^ficant  effect  on  the 
environment.  EPA  did  indicate, 
however,  it  viewed  a  reduction  in  CAFE 
as  "directionally  wrong"  as  a  general 
matter  and  said  that  vehicle  energy 
efficiency  improvements  are  likely  to  be 
a  major  component  in  any  future 
domestic  or  internaticmal  response  to 
concerns  about  carbon  dioxide 
emissions.  In  March  198S,  EPA 
Administrator  ReiUy  wrote  to  Secretary 
of  Tran^wrtatioD  Skinny*  to  raise 
similar  concerns. 

In  addition,  to  supplement  the  record 
for  this  proceeding,  TransportatioD 
Secretary  Skinner  met  widi  a  broad 
spectrum  of  interested  parties  in 
February  1989.  The  meetings  were  held 
with  representatives  of  General  Motors, 
Ford,  the  United  Auto  Workers,  the 
Center  for  Auto  Safety,  the  Natural 
Resources  Defense  Council,  and  the 
Competitive  Enterprise  Institute. 

m  Decision  for  MY  1990 

III-A.  Summary 

After  carefully  considering  the 
comments  and  other  available 
information.  NHTSA  has  decided  not  to 
amend  the  statutorily  set  27.5  mpg  CAFE 
standard  for  MY  1990.  This  decision  is 
based  largely  on  the  increasing  need  of 
the  nation  to  conserve  energy  and  a 
conclusion  by  the  agency  that  retention 
of  the  27.5  mpg  standard  for  MY  1990 


will  not  have  a  significant  adverse  effect 
on  U.S.  employment  or  on  the 
competitiveness  of  the  U.S.  auto 
industry. 

IJf-B.  The  Need  of  the  Nation  to 
Conserve  Energy 

The  United  States  imported  15  percent 
of  its  oil  needs  in  1955.  The  import  share 
had  reached  35.8  percent  by  1975,  the 
year  EPCA  was  passed,  and  peaked  at 
46.5  percent  in  1977,  at  a  cost  of  $74 
billion  (stated  in  1988  dollars).  While  the 
import  share  of  total  petroleum  supply 
declined  after  that  year,  the  cost 
continued  to  rise  to  a  1980  peak  of  $102 
billion  (1988  dollars). 

While  the  import  share  of  petroleum 
supply  declined  through  1985.  it  has 
been  increasing  since  that  time.  In  1985. 
the  import  share  was  2.".3  percent  at  a 
cost  of  $50  billion  [1988  dollars).  For 
1988.  net  imports  were  37.0  percent  of 
total  supply.  Due  to  sharply  lower 
petroleum  prices,  however,  the  value  of 
imports  declined  from  1985  to  1988,  from 
$50  billion  to  $37  billion  (1968  dollars). 
Imports  from  OPEC  also  declined 
through  1985  but  have  been  rising  since 
that  time. 

The  nation's  dependence  on 
petroleum  net  imports  since  1975  is 
summarized  in  the  following  table: 
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The  current  energy  situation  and 
emerging  trends  point  to  the  continued 
importance  of  oil  conservation.  The 
United  States  now  imports  a  slightly 
higher  percentage  of  its  oil  needs  than  it 
did  during  197S,  the  year  EPCA  was 
passed,  and  the  percentage  of  its  oil 
supplied  by  OPEC  is  similar  to  that  of 
1975.  Oil  continues  to  account  for  well 
over  40  percent  of  U.&  energy  use.  and 
97  percent  of  the  energy  consumed  in  the 
transportation  sector.  While  the  U.S.  is 
the  second-largest  oil  producer,  it 
contains  only  three  percent  of  the 
world's  proved  oil  reserves.  Moreover, 
proved  reserves  have  dedined  from  a 
peak  of  39  billion  barrels  in  1970  to  27 
billion  barrels  in  1987. 

According  to  the  Energy  Information 
Administration's  (EIA)  1989  Annua! 
Energy  Outlook,  domestic  production  for 
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its  "base  case"  projection  is  expected  to 
decline  from  10.5  MMB/D  in  1988  to  8.6 
MMB/D  in  1995.  and  a5  MMB/0  in  2000. 
Net  imports  are  projected  to  Increase 
from  6.3  MMB/D  in  1968  to  9.3  MMB/D 
in  1995  and  ia2  MMB/D  in  2000.  Thus, 
as  a  percentage  of  total  U.S.  petroleum 
use,  EIA  expects  Imports  to  rise  from  a 
1988  level  of  37  percent  to  52  percent  of 
total  supply  in  1995  (exceeding  the 
previous  1977  high  of  46.5  percent)  and 
55  percent  in  2000. 

In  its  comment  to  the  docket,  the 
Department  of  Energy  (DOE) 
emphasized  several  points  about 
transportation's  role  in  U.S.  oil  use  and 
the  importance  of  rising  fuel  efficiency. 
DOE  noted  that  the  11  MMB/D  used  by 
the  transportation  sector  in  1986  is 
almost  80X  of  toUl  U.S.  fuel  use  of  oil 
and  over  90%  of  the  taitical  light  product 
use.  Thus.  DOE  wanted  NHTSA  to 
consider  diat  any  signiflcant  moderation 
in  growing  oil  demand  will  require  large 
transportation  efficiency  improvements. 
DOE  also  emphasized  that  the  1987  EIA 
oil  demand  forecasts  (cited  in  the 
NPRM)  assume  that  average  new  car 
efficiency  «vill  continue  to  improve, 
whidi  DOE  said  does  not  seem  likely 
given  fuel  economy  trends  (at  least  to 
the  levels  assumed  by  EIA).  and  that 
even  with  these  projected  increases  in 
fuel  efficiency,  U.S.  oil  demand  is 
projected  to  increase  over  1.5  MMB/D 
by  2000. 

The  level  of  petroleum  imports  is  only 
one  aspect  of  the  total  energy 
conservation  picture.  Under  EPCA  and 
NEPA,  for  example,  national  security, 
energy  independence,  resource 
conservation,  and  enviroiunental 
protection  must  all  be  considered. 

In  March  1987.  the  Department  of 
Energy  submitted  a  report  to  the 
President  entitled  "Energy  Security." 
NHTSA  believes  that  the  following 
quotation  from  that  report  represents  a 
usefril  summary  of  the  national  security 
and  energy  independence  aspects  of  the 
current  energy  situation:  Although 
dependence  on  iiuecure  oil  supplies  is 
*  *  •  projected  to  grow,  energy  security 
depends  in  part  on  the  ability  of 
importing  nations  to  respond  to  oil 
supply  disruptions;  and  this  is 
improving.  The  decontrol  of  oil  prices  in 
the  United  States,  as  well  as  similar 
moves  in  other  countries,  has  made 
economies  more  adaptable  to  changing 
situations.  Furthermore,  the  large 
strategic  oil  reserves  that  have  been 
established  in  the  United  States  (and  to 
a  lesser  extent,  in  other  major  oil- 
importing  nations)  will  make  it  possible 
to  respond  far  more  effectively  to  any 
future  disruptions  than  has  been  the 
case  in  the  past. 


The  current  world  energy  situation 
and  the  outiook  for  the  futiire  include 
both  opportimities  and  risks.  The  oil 
price  (J&op  of  1986  showed  how 
consumers  can  be  helped  by  a  more 
competitive  oil  market.  If  adequate 
supplies  of  oil  and  other  energy 
resources  continue  to  be  available  at 
reasonable  prices,  this  will  provide  a 
boost  to  a  world  economy.  At  the  same 
time,  the  projected  increase  in  reliance 
on  relatively  few  oil  suppliers  implies 
certain  risks  for  the  United  States  and 
the  free  worid.  These  risks  can  be 
summarized  as  follows:  If  a  small  group 
of  leading  oil  producers  can  dominate 
the  world's  energy  markets,  this  could 
result  in  artiflcially  high  prices  (or  just 
sharp  upward  and  downward  price 
swings),  which  would  necessitate 
difGcult  economic  adjustments  and 
cause  hardships  to  all  consumera. 

Revolutions,  regional  wars,  or 
aggression  from  outside  powers  could 
disrupt  a  large  volume  of  oil  supplies 
from  the  Persian  Gulf,  inflicting  severe 
damage  on  the  economies  of  the  United 
States  and  allied  nations.  Oil  price 
increases  precipitated  by  the  1978-79 
Iranian  revolution  contributed  to  the 
largest  recession  since  the  1930's. 
Similar  or  larger  events  in  the  future 
could  have  far-reaching  economic, 
geopolitical,  or  even  military 
implicatioiw. 

As  to  the  enviroiunental  aspects  of  the 
energy  problem,  there  has  recently  been 
increasing  awareness  of  the  greenhouse 
effect  and  the  role  of  oil  conservation  in 
reducing  carbon  dioxide  emissions. 
Carbon  dioxide,  which  is  one  of  the 
products  of  burning  fossil  fuels  (coal,  oil 
and  gas),  is  a  major  greenhouse  gas. 

Based  on  the  above.  NHTSA 
concludes  that  there  is  a  substantial, 
and  relative  to  the  mid-1980's. 
increasing,  need  for  the  nation  to 
conserve  energy. 

Ill-C.  Analysis  of  Alleged  Adverse 
Impacts  of  Retaining  the  27.5  mpg 
Standard 

As  discussed  above,  NHTSA  is 
provided  full  discretion  by  section  502 
concerning  whether  to  amend  CAFE 
standards.  If  the  agency  does  amend  the 
statutorily  set  27.5  mpg  standard,  it  must 
set  the  new  standard  at  the  "maximum 
feasible  average  fuel  economy  level."  If 
NHTSA  decides  to  exercise  its 
discretion  not  to  amend  the  statutory 
standard,  it  need  not  make  a 
determination  of  the  "maximum  feasible 
average  fuel  economy  level."  Instead, 
the  standard  simply  remains  at  the 
Congressionally  set  level.  Wfiile  Title  V 
provides  no  express  guidance 
concerning  the  appropriate 
circumstances  for  the  exercise  of  its 


discretion  to  amend,  the  agency  is 
guided  by  the  purposes  of  EPCA  and  by 
the  statutory  scheme  of  Tide  V. 

NHTSA  has  previously  identified  two 
situations  in  which  it  would  not  exercise 
its  discretion  to  amend  the  statutorily 
set  27.5  mpg  standard,  even  if  the 
"maximum  feasible  average  fuel 
economy  level"  was  below  27.5  mpg. 
First  in  all  of  its  rulemakings  to  reduce 
the  standard.  NHTSA  has  emphasized 
that  it  would  not  consider  it  appropriate 
to  reduce  the  standard  if  a  current 
inability  to  meet  the  standard  simply 
resulted  bom  manufacturers  declining  to 
take  sufficient  steps  to  improve  their 
average  fuel  economy  as  required  by  the 
Act.  'Hiis  approach  was  cited 
approvingly  by  the  D.C.  Circuit  Court  of 
Appeals  in  upholding  the  agency's 
decision  for  MY  1986.  The  court  stated: 

Lowering  the  statutory  standard 
whenever  the  larger  manufactiuers 
assert  current  inability  to  meet  that 
standard  would,  without  doubt, 
completely  vitiate  the  statutory  scheme; 
recognizing  this.  NHTSA  stressed  its 
determination  that  the  inability  of  GM 
and  Ford  to  meet  the  higher  standard 
did  not  result  from  their  "previously 
declining  to  take  appropriate  steps  to 
improve  their  average  fiiel  economy  as 
required  by  the  Act"  Public  Citizen  v. 
National  Highway  Traffic  Safety 
Administration.  848  F.2d  256,  264  (D.C. 
Cir.  1988). 

Second.  NHTSA  has  stated  that  it  will 
not  retroactively  amend  a  generally 
applicable  standard  for  a  particular 
model  year,  since  such  action  would  be 
inconsistent  with  the  statutory  scheme. 
See  53  PR  15241.  ^ril  28. 1988: 53  PR 
39115.  October  S.  198& 

As  suggested  by  those  two  examples, 
the  decision  whether  to  amend  the 
statutory  27.5  mpg  standard  for  a 
particular  model  year  involves  broader 
considerations  than  a  determination  of 
the  "maximum  feasible  average  fuel 
economy  level."  An  important 
distinction  that  should  be  made  with 
resi>ect  to  NHTSA's  decision  concerning 
whether  to  amend  the  MY  1990  standard 
is  between  the  actual  impacts  on 
manufacturers  of  retaining  the  27.5  mpg 
standard  and  the  theoretical  impacts 
that  would  occur  if  manufacturers  in 
fact  achieved  a  CAFE  of  27.5  mpg  for 
MY  1990.  Once  the  agency  has  decided 
to  exercise  its  discretion  to  amend  and 
endeavored  to  determine  the  "maximum 
feasible  average  fuel  economy  level," 
NHTSA  has  followed  a  consistent 
approach  of  analyzing  the  ability  of 
manufacturers  to  meet  the  standard.  It 
has  not  included  as  part  of  its 
calculation  of  the  standard  the  ability  to 
pay  penalties  for  not  meeting  the 
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standard,  or  the  availability  of,  or  need 
for,  credits.  (For  a  discussion  of  the 
reasoning  behind  that  approach, 
particularly  as  to  credits,  see  51  FR 
27224,  July  30, 1986.)  However,  these 
latter  factors  are  crucial  to  the  actual 
impacts  of  the  agency's  decision. 

The  availability  of  carryforward 
credits  to  GM  and  Ford  is  of  particular 
significance  to  the  actual  impacts  of 
retaining  the  27.5  mpg  standard  for  MY 
1990. 

Ford  projects  achieving  a  MY  1990 
CAFE  level  of  26.6  mpg  for  its  domestic 
fleet  By  way  of  comparison.  Ford's  mid- 
model  year  report  for  1988  indicated  that 
its  MY  19B8  CAFE  will  be  26.4  mpg,  and 
its  December  21, 1988  pre-model  year 
report  for  1989  indicated  that  it  expects 
to  achieve  a  MY  1989  CAFE  of  26.6  mpg. 
While  Ford  projects  a  MY  1990  CAFE 
that  is  0.9  mpg  below  the  statutory 
standard,  it  stated  at  the  September  14 
public  hearing  that  it  would  not  do 
anything  different  (i.e.,  increase  its 
efforts  to  improve  its  CAFE)  if  the 
standard  remained  at  27.5  mpg  than  if  it 
were  reduced,  since  it  has  a  compliance 
plan  using  available  carryforward 
credits  earned  during  MY  1987-88.  The 
MY  1987  credits  will  expire  if  they  are 
not  used  during  MY  1990. 

GM  projects  achieving  a  MY  1990 
CAFE  level  of  27.0  mpg  for  its  domestic 
fleet  By  way  of  comparison,  GM's  mid- 
model  year  report  for  1988  indicated  that 
its  MY  1988  CAFE  will  be  27.6  mpg  and 
its  December  30. 1988  pre-model  year 
report  for  1989  indicated  that  it  expects 
to  achieve  a  MY  1989  CAFE  of  27.2  mpg. 
The  issue  of  whether  GM  would  have 
any  carryforward  credits  available  for 
MY  1990  was  dependent  throughout 
much  of  this  proceeding  on  the  outcome 
of  a  case  before  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  Center  for 
Auto  Safety  v.  Thomas,  which  was 
decided  on  September  16. 1988.  Now 
that  the  en  banc  court  has  vacated  its 
earlier  ruling  and  reinstated  EPA's 
action,  it  is  clear  that  GM  will  have 
carryforward  credits  earned  in  MY  1988 
that  could  be  applied  against  a  MY  1990 
shortfall.  In  addition,  GM's  December 
1988  pre-model  year  report  for  MY  1989 
indicates  that  company  is  likely  to  6am 
,  additional  credits  during  MY  1989.  GM's 
MY  1988  credits  alone  are  more  than 
sufficient  to  offset  its  projected  MY  1990 
shortfall  against  the  existing  27.5  mpg 
standard. 

NHTSA  believes  that,  when 
manufacturers  have  substantial 
carryforward  credits  available  for  a 
particular  year,  neither  the  statute  nor 
the  legislative  history  contemplated  that 
the  agency  should  necessarily  reduce 
the  statutory  27.5  mpg  standard  for  that 
year,  even  if  the  manufacturers  have 
made  reasonable  efforts  to  comply  and 


21991 


the  "maximum  feasible  average  fupl 
economy  level"  might  be  below  27.5 
mpg.  This  is  particularly  true  when  the 
need  of  the  nation  to  conserve  energy  is 
steadily  increasing.  The  three-year 
carryforward/carryback  credit 
provisions  were  established  in  the 
Automotive  Fuel  Efficiency  Act  of  1980. 
The  House  report  states  that  "the 
Committee  believes  these  changes  will 
act  as  an  incentive  to  manufacturers  to 
exceed  the  standards  now  set  whenever 
they  can  in  order  to  build  up  credits  to 
act  as  safeguards  against  shortfalls  that 
might  occur  in  the  fiature."  House  Report 
96-1026,  p.  20.  If  NHTSA  always  reduced 
a  standard  in  the  event  that  the  major 
domestic  manufacturers  expected  a 
shortfall,  there  would  be  no  incentive  for 
those  manufacturers  to  try  to  build  up 
credits  against  future  shortfalls,  and 
carryforward  credits  would  never  in  fact 
be  used  against  such  shortfalls. 

Because  of  the  availability  of  MY  1987 
and/or  MY  1988  carryforward  credits 
that  have  already  been  earned  by  GM 
and  Ford,  and  the  likely  availability  of 
credits  fi^m  MY  1989,  NHTSA 
concludes  that  retention  of  the  27.5  mpg 
standard  for  MY  1990  will  not  have  any 
significant  adverse  effects  on  those 
manufacturers.  This  conclusion  takes 
account  of  risks  to  those  manufacturers' 
projections.  Even  if  GM  and  Ford 
achieve  MY  1990  CAFE  levels  somewhat 
below  their  projections,  they  will  still 
have  sufficient  credits  to  offset  the 
shortfall.  (NHTSA  is  not  providing 
specific  calculations  of  how  far  GM  and 
Ford  could  go  below  their  projections 
and  still  have  available  credits,  because 
such  calculations  would  reveal  volume 
projections  that  are  subject  to  claims  of 
confidentiality.) 

Assuming  that  GM  and  Ford  used 
carryforward  credits  to  offset  a  MY  1990 
shortfall,  the  expended  credits  would 
not  be  available  for  future  model  years. 
For  Ford,  which  has  MY  1987  and  1988 
credits  and  expects  a  small  amount  of 
MY  1989  credits  as  well,  the  MY  1987 
credits  would  in  any  event  expire  if  they 
are  not  used  in  MY  1990.  GM  would 
need  to  use  most  of  its  .MY  1988  credits 
for  MY  1990.  although  a  small  portion  of 
the  MY  1988  credits  and  all  of  its 
expected  MY  1989  credits  would  be 
available  for  MY  1991. 

NHTSA  now  turns  its  attention  to  the 
potential  impacts  on  other 
manufacturers  of  retaining  the  27.5  mpg 
standard.  A  number  of  manufacturers 
are  expected  to  easily  meet  the 
standard.  Chrysler  projected  in  April 
1988  that  it  would  achieve  a  MY  1990 
CAFE  of  27.9  mpg.  As  NHTSA  has 
discussed  in  prior  rulemakings, 
Chrysler's  CAFE  has  been  higher  than 
that  of  GM  or  Ford  in  recent  years 
primarily  becau.se  it  does  not  compete. 


or  compete  as  heavily,  in  all  the  m.3rkiM 
segments  in  which  GM  and  Ford  sell 
cars,  particularly  the  large  car  markrl 

The  Japanese  and  other  .^sian 
manufacturers  are  expected  to  easilv 
exceed  the  27.5  mpg  standard,  in  light  of 
their  traditional  sti^ngth  in  smaller  cats. 
Nissan  projects  a  MY  1990  CAFE  lev,! 
of  28.1  mpg  to  28.6  mpg.  While  the 
agency  does  not  have  MY  1990  CAFF, 
projections  for  the  other  Asian 
manufacturers,  their  expected  MY  I98a 
CAFE  levels,  as  reported  in  their  pre- 
model  year  reports,  are  well  above  27.5 
mpg.  Daihatsu  anticipates  achievinc  a 
MY  1989  CAFE  of  about  45.3  mpg. 
Honda  31.5  mpg,  Hyundai  32.9  mpg. 
Isuzu  37.3  mpg,  Mazda  29.3  mpg. 
Mitsubishi  30.6  mpg,  Subaru  31.9  mps. 
Suzuki  38.5  mpg,  and  Toyota  31.7  mps 

The  import  fleets  of  GM.  Ford  and 
Chrj'sler  also  are  expected  to  easily 
exceed  27.5  mpg  for  MY  1990.  G.M 
projects  a  MY  1990  CAFE  level  of  38  3 
mpg  for  its  import  fleet  and  Ford 
projects  a  CAFE  level  of  30.6  mpg  \\hil« 
the  agency  does  not  have  a  MY  1990 
CAFE  projection  for  Chrjsler's  import 
fleet,  that  company's  pre-model  year 
report  indicated  that  its  import  fleet  will 
achieve  a  CAFE  level  of  29.9  mps  for 
NIY  1989. 

Most  of  the  European  manufacfur.TS 
are  expected  to  be  below  the  27.5  mpg 
level  for  MY  1990.  Austin  Rover  proji'i  fs 
a  MY  1989  CAFE  level  of  23.5  mpg.  b'll 
did  not  project  a  figure  for  MY  1990. 
BMH  projects  a  MY  1990  CAFE  levpl  .^f 
21.9  mpg.  Jaguar  21.5  mpg,  Mercedes 
Benz  21.7  mpg.  Peugeot  24.6  mpg. 
Porsche  23.0  mpg.  Saab  26.6  mpg.  and 
Volvo  25.7  mpg.  The  agency  does  not 
have  MY  1990  projections  for  Alfa- 
Romeo,  Volkswagen  or  Yugo.  Those 
companies"  pre-model  year  reports 
indicated  that  their  MY  1989  CAFE 
levels  will  be  25.3  mpg,  30.1  mpg.  anJ 
34.2  mpg,  respectively. 

Most  European  manufacturers  would 
face  two  options:  (1)  Paying  the 
statutory  penalties  associated  with 
failure  to  comply  with  fuel  economy 
standards,  or  (2)  drastic  product  actions 
which,  in  the  case  of  some,  could  requir»» 
radical  changes  in  the  mix  of  cars  thoy 
import.  Several  of  the  European 
companies  have  faced  a  similar  ebon f 
during  the  past  several  model  years  and 
have  in  each  instance  chosen  to  pay  th.- 
penalties.  Thus,  the  actual  impact  on  ih.- 
European  manufacturers  of  retaining  ih.> 
27.5  mpg  standard  would  bo.  for  the 
most  part,  the  paying  of  penalties. 

One  of  the  petitioners  requesting  a 
reduction  in  the  27.5  mpg  standard.  thi> 
Competitive  Enterprise  Institute  (CEIj. 
argued  that  retention  of  the  standard 
would  have  an  adverse  impact  on 
safety.  .Xfter  the  agency's  NPRM  w  .;s 
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published,  CEI  and  several  other 
comroenten  again  asked  the  agency  to 
conclude  that  CAFE  standards  result  in 
vehicle  downsizing,  and  that 
dov^'nsizing,  in  turn,  degrades  safety. 
CEI  and  the  other  commenters  advocate 
a  CAFE  standard  arovind  24.0  mpg. 
which  they  believe  would  be  the  CAFE 
level  of  the  fleet  In  the  absence  of  CAFE 
standards. 

CEI's  argument  is  based  on  its  claim 
of  finding  a  direct  relationship  between 
vehicle  weight  and  vehicle  safety  and  on 
its  conclusion  that  the  CAFE  program 
has  caused  manufacturers  to  reduce 
vehicle  size.  CEI  relies  on  the  premise 
that  heavier  cars  are  generally  safer  for 
vehicle  occupants  than  smaller  cars, 
other  things  being  equal.  CEI  then  notes 
that  downsizing  (reducing  vehicle 
weight  and  exterior  dimensions)  has 
been  used  extensively  by  the 
manufacturers  as  a  means  of  improving 
CAFE.  CEI  states  that  these  reductions 
in  car  size  and  weight  have  resulted  in 
less  protection  for  occupants  of  these 
cars.  CEI  concludes  that  the  CAFE 
standards  are  responsible  for  ciurent 
car  sizes  and  weights  and  thus,  the 
CAFE  standards  also  are  responsible  for 
a  reduction  in  the  level  of  safety 
otherwise  available  to  the  vehicle 
occupants.  CEI  further  asserts  that  if 
there  were  no  CAFE  standards,  or  if  the 
standard  were  set  so  low  as  to  be  the 
essential  equivalent  of  no  standard,  the 
size  and  weight  of  current  cars  would  be 
signiHcantly  greater. 

In  support  of  these  assertions.  CEI 
attached  a  copy  of  a  paper  entitled  "The 
Effect  of  Fuel  Economy  Standards  on 
Automobile  Safety"  by  Robert  W. 
Crandall  and  )ohn  D.  Graham  (1988).  For 
convenience,  this  paper  is  referred  to  as 
"Crandall/Graham"  throughout  the 
remainder  of  this  discussion.  Crandall/ 
Graham  estimated  that  a  27.5  mpg 
standard  for  the  1990  model  year  would 
result  in  2.200  to  3.900  additional 
occupant  fatalities  and  11,000  to  19.500 
additional  serious  injuries  to  occupants. 
as  compared  to  expected  fatalities  and 
serious  injuries  absent  any  CAFE 
standard. 

CEI  concluded  its  argument  with  the 
following  statement  of  its  position: 

Neither  Congress  nor  this  agency  has  made 
any  express  determination  that  energy 
conservation  under  CAFE  should  require  the 
loss  of  human  life.  It  is  CEI's  position  that, 
absent  such  a  determination,  a  CAFE 
standard  which  does  result  in  the  less  of  bfe 
is  impracticable  and  is  beyond  the  "need  of 
the  Nation  to  conserve  energy"  under  (15 
U.S.CI  subsection  20QZ(e).  In  short,  such  a 
standard  has  no  Btatutor>'  authorization. 
(Emphasis  in  original]. 

Other  commenters  also  addressed  the 
question  of  whether  there  would  be 


safety  impacts  associated  with  the  1990 
model  year  CAFE  standards.  Most  of  the 
other  commenters  that  addressed  the 
safety  issue  associated  themselves  with 
the  Crandall/Graham  theory.  These 
commenters  included  Consumer  Alert 
the  Heritage  Foundabon.  and  the 
Council  of  Economic  Advisors  under 
then-President  Reagan.  However,  none 
of  these  commenters  offered  any 
independent  assessment  of  the  issue. 

Making  a  similar  point  but  based  on 
different  information,  was  the  Insurance 
InsUtute  for  Highway  Safety  (UHS).  OHS 
claimed  that  car  size  (defined  as 
wheelbase  length),  as  opposed  to 
weight  is  an  important  factor  in  the 
protection  afforded  to  vehicle 
occupants,  because  large  cars,  due  to 
their  larger  crush  space,  offer  greater 
occupant  protection  than  small  cars. 
nHS  asked  the  agency  to  carefully 
evaluate  the  effects  of  the  CAFE 
standard  for  the  1990  model  year,  to 
ensure  that  the  CAFE  standard  will  not 
degrade  the  level  of  occupant  protection 
offered  in  1990  cars  by  fbrcing 
manufacturers  to  decrease  the  size  of 
those  cars.  The  IIHS  testimony  at  the 
public  hearing  stated: 

*  *  •  There  is  a  point  beyond  which 
weight  cannot  be  reduced  without  making 
vehicles  smaller  and  thereby  compromising 
safety.  Furthermore,  it  seems  probable  that 
muck  of  the  potential  weight  reduction 
possible  from  the  use  of  bghter  weight 
materials  has  already  been  accomplished. 
Therefore.  NUTSA  must  carefully  evaluate 
the  regulatory  effects  of  the  fuel  economy 
standards  to  ensure  tliat  they  do  not  degrade 
safely  by  forcing  decreases  in  car  size.  At 
this  time,  it  seems  certain  that  any 
toughening  of  the  CAFE  requirements  would 
lead  to  smaller  and  therefore  less  safe  cars. 

Conversely.  IIHS  suggested  that  safety 
could  be  affected  negatively  by  a  lower 
CAFE  standard  for  MY  19ga  if  a  lower 
standard  results  in  larger  numbers  of 
larger  displacement  high  performance 
engines.  IIHS  suggested  that  larger 
engines  would  lead  to  greater 
performance,  and  that  increases  in 
performance  increase  the  chances  of  a 
car  being  in  a  crash  and  the  chances  of 
the  occupants  being  killed  or  injured. 
The  National  Safety  Council  Tded 
comments  making  points  similar  to 
those  raised  by  IIHS. 

The  Center  for  Auto  Safety  (CFAS). 
on  the  other  hand,  stated  at  the  public 
meeting  that  there  is  no  evidence  that 
CAFE  standards  have  a  negative  impact 
on  the  safety  of  vehicle  occupants. 
CFAS  stated  that  in  1975.  when  the 
average  fud  economy  of  the  new  car 
fleet  was  about  14  mpg.  there  were  3.6 
fatalities  per  100  million  vehicle  miles 
traveled.  In  1968,  when  the  average  fuel 
economy  of  the  new  car  fleet  was  about 


28.7  mpg,  fatalites  per  100  million 
vehicle  miles  traveled  had  decreased  to 
2.4.  According  to  CFAS,  these  statistics 
suggest  that  manufacturers  can  improve 
both  safety  and  fuel  economy  at  the 
same  time. 

CEIs  comments  on  the  MY  198»-1990 
NPRM  made  two  additional  points 
about  the  safety  implications  of  CAFE 
standards.  Iwrst  CEI  alleged  that  smaOer 
cars  are  less  compatible  with  roadside 
objects,  such  as  guardrails  and  break- 
away light  poles,  that  were  designed  for 
a  heavier  vehicle  population.  CEI 
suggested  that  this  poses  additional 
hazards  to  occupants  of  smaller  cars. 
Second.  CEI  stated  that  it  knows  of  no 
evidence  to  suggest  that  cars  with  higher 
performance,  because  of  larger  engines, 
negatively  affect  the  safety  of 
occupants.  Moreover.  CEI  argued  that 
even  if  high  performance  cars  present  a 
real  safety  hazard  in  their  own  right 
such  cars  would  have  little  impact  on 
overall  safety  because  of  their  small 
market  share.  In  follow-up  comments 
submitted  in  October  1988.  CEI  took 
issue  with  NHTSA's  reliance  on  the  fact 
that  not  all  CAFE  improvements  come  at 
the  price  of  weight  reduction,  because 
CEI  contends  that  any  weight  reduction 
will  result  in  lower  safety  levels. 

In  its  comments  on  the  NPRM.  CFAS 
stated  that  it  disagreed  with  CEI's  basic 
thesis  that  CAFE  standards  have  a 
negative  impact  on  safety  by  forcing 
manufacturers  to  sell  less  safe,  smaller 
cars.  According  to  CFAS,  fuel-efficient 
large  cars  can  be  and  have  been  built 
while  small  cars  with  very  effective 
occupant  protection  can  be  and  have 
been  built.  Further.  CFAS  suggested  that 
any  reduction  of  the  CAFE  standard  for 
the  1990  model  year  would  result  only  in 
higher  performance  and  bigger  engines 
in  existing  car  designs,  which  would 
negatively  affect  occupant  safety, 
instead  of  resulting  in  larger  vehicles. 

NHTSA  notes  that  it  considered  and 
rejected  a  similar  contention  by  CEI 
with  respect  to  the  safety  consequences 
of  the  CAFE  standards  for  the  1987-1988 
model  year  CAFE  standards.  See  51  FR 
35612-35613.  In  commenting  on  the 
NPRM  for  MY  1989-90.  CEI  made 
arguments  similar  to  those  made 
previously,  but  also  relied  on  the 
Crandall/Graham  analysis  discussed 
above. 

The  Crandall/Graham  study  relies  on 
the  assumption  that  the  CAFE  program 
has  forced  the  downsizing  of  the  fleet 
and  is  responsible  for  the  fact  that  the 
current  fleet  of  new  cars  is  lighter  than  it 
would  have  been  in  the  absence  of 
CAFE.  The  agency  agrees  that  cars  in 
the  new  car  fleet  are.  on  average,  about 
1000  pounds  lighter  now  than  they  were 


in  1975.  But  as  the  agency  has  noted 
several  times  in  the  past  the  reasons  for 
this  downsizing  is  unclean  i.e.,  whether 
it  was  the  result  of  consumer  demand 
for  more  fuel-efficient  models  or  a  result 
of  the  CAFE  standards.  See.  e.g..  the 
preamble  to  the  final  rule  for  MY  1987- 
1988.  51  FR  35613.  And,  most  downsizing 
occurred  in  the  late  ig70's  and  early 
1980*8,  when  manufacturers  were 
exceeding  the  applicable  CAFE 
standards.  The  agency  also  observes 
that  the  average  vehicle  weight  of  the 
new  car  fleet  has  not  changed 
appreciably  since  the  early  1980'8, 
although  the  average  fuel  economy  of 
the  fleet  has  steadily  improved.  Thus, 
the  agency  does  not  agree  that  the  CAFE 
program  is  the  primary  reason  for  the 
fact  that  the  average  new  car  is  lighter 
than  it  was  a  decade  ago.  or  in  fact  that 
there  is  a  necessary  relationship 
between  the  CAFE  program  and  vehicle 
weight.  While  the  agency  has  indicated 
in  the  past  that  wei^t  reduction  is  a 
method  to  be  used  to  improve  CAFE,  the 
statistics  just  cited  do  not  tend  to  show 
a  direct  relationship  between 
manufactiu«r  weight  reduction  activity 
and  improved  CAFE. 

With  regard  to  this  proceeding, 
NHTSA  concludes,  for  the  reasons 
discussed  below,  that  there  is  no 
evidence  demonstrating  adverse  safety 
consequences  that  woidd  be  associated 
with  retaining  the  27.5  mpg  standard  in 
MY  199a 

First  it  is  clear  that  there  is  not  a 
direct  relationship  between  a 
manufacttu«r'8  CAFE  and  Uie  average 
weight  of  its  fleet  For  example,  in  MY 
1988,  the  average  weight  of  the  GM  fleet 
was  3329  poimds,  at  a  CAFE  of  27,6  mpg. 
while  the  Ford  fleet  weighed  an  average 
of  3276  pounds,  with  a  CAFE  of  26.4 
mpg.  Thus,  GM's  fleet  was  both  heavier 
and  more  fuel  efficient  than  Ford's.  This 
example  illustrates  the  point  that  not  all 
CAFE  gains  come  by  reducing  weight 

Fiu-ther,  the  new  car  fleet  as  a  whole 
illustrates  the  same  point  The  overall 
new  car  fleet  (all  domestics  and  imports 
combined]  had  an  average  fuel  economy 
of  28.2  mpg  in  MY  1987;  yet.  the  average 
inertia  weight  of  a  new  car  in  MY  1987 
was  3100  poimds.  a  two  pound  increase 
in  weight  over  the  average  weight  of  a 
1982  new  car.  when  the  overall  fleet 
average  fuel  economy  was  only  26.6 
mpg. 

Even  more  specifically,  GM  and  Ford, 
the  two  manufacturers  most  affected  by 
this  rulemaking,  have  been  increasing 
their  CAFE  and  fleet  weight.  For 
example.  GM's  estimated  MY  1990  fleet 
weight  is  nearly  100  pounds  higher  than 
that  for  MY  1986,  but  its  CAFE  is  also 
higher  by  0.4  mpg.  Similarly,  Ford's  MY 
1990  fleet  weighs  nearly  150  pounds 


more  on  average  than  that  for  MY  1983, 
but  its  CAFE  is  nearly  1  mpg  higher  in 
MY  1990.  Cleariy,  there  are  methods  of 
improving  fuel  economy  that  do  not 
depend  on  downsizing  or  weight 
reduction. 

Second,  based  on  the  record  of  this 
proceeding,  NHTSA  concludes  that  the 
large  manufacturers  are  unlikely  to  take 
any  actions  to  add  weight  to  the  models 
already  planned  for  sale  during  MY 
1990.  regardless  of  whether  the  agency 
were  to  reduce  the  standard.  This 
conclusion  is  supported  in  the  record  by 
the  testimony  of  GM  and  Ford,  both  of 
which  testified  at  the  hearing  that  they 
would  not  make  design  changes  (such  as 
adding  or  deleting  weight)  to  their  MY 
1990  models  as  a  result  of  this 
rulemaking.  The  manufacturers  also 
believe  that  consumers  who  intend  to 
purchase  a  larger  vehicle  will  do  so; 
they  will  not  be  "forced"  into  a  smaller 
vehicle  than  wanted.  GM  and  Ford 
stated  that  if  they  cannot  produce  such 
a  vehicle,  due  to  CAFE  constraints,  then 
the  consumer  wiU  buy  a  large  car  from 
another  manufacturer,  or  will  buy  a 
minivan.  or  will  keep  his  or  her  older, 
large  car.  As  previously  noted,  the 
agency  does  not  believe  GM  and  Ford 
will  in  fact  encounter  CAFE  constraints 
in  MY  199a  due  to  the  availability  of 
carryforward  credits.  However,  in  a 
situation  where  such  constraints  would 
occur,  the  agency  agrees  with  the 
manufacturers  that  any  one  of  those 
alternative  consumer  outcomes  is  far 
more  likely  than  the  possibility  that  the 
consumer  will  buy  a  smaller  car  than  he 
or  she  wanted  to  buy. 

CEI  commented  anew  in  October  1988 
that  this  rationale  is  not  a  viable  option 
for  safety  problems,  since  CEI  believes 
that  owners  opting  for  a  van  or  keeping 
their  older  cars  is  not  safe,  since  mini- 
vans  are  not  subject  to  the  same  safety 
standards  as  passenger  vehicles,  and 
old  cars  were  not  subject  to  certain 
Federal  motor  vehicle  safety  standards 
at  the  time  of  their  manufacture. 

NHTSA  strongly  disagrees  with  CEI's 
characterization  of  the  safety  of  mini- 
vans.  As  the  agency  noted  in  its  "Safety 
Programs  for  Light  Trucks  and 
Multipurpose  Passenger  Vehicles" 
report  to  Congress  (April  1988).  "The 
fatality  rate  for  all  light  trucks  is  not 
appreciably  different  from  the  fatality 
rate  for  passenger  cars"  and  'The 
fatality  rate  for  vans,  including 
minivans.  is  less  than  average;  in  fact,  it 
is  close  to  that  of  large  cars  *  ♦  *  (and 
superior  to  that  of  smaller  cars]"  (See  p. 
3)  More  specifically,  the  fatality  rates 
per  million  registered  vehicles  for  1986. 
the  latest  year  for  which  data  were 
available  for  the  report  were  211.2  for 
cars  and  211.6  for  all  light  trucks 


(pickups,  vans,  and  utility  vehicles). 
Moreover,  the  rate  for  vans,  the  vehicle 
type  most  likely  to  be  a  substitute  for 
passenger  cars,  has  a  lower  than 
average  fatality  rate,  140,  which  is  two- 
thirds  that  for  the  average  passenger 
car.  As  the  agency  has  often  stated,  the 
absence  of  specific  standards  for 
specific  vehicle  types  does  not 
necessarily  indicate  a  lack  of  safely  for 
such  vehicles. 

While  it  is  technically  true  that  mini- 
vans  are  not  subject  to  some  of  the 
Federal  safety  standards  applicable  to 
passenger  cars  (e.g..  FMVSS  216,  Roof 
Crush  Resistance),  that  factor  has  little 
if  any  bearing  on  the  overall  levels  of 
safety  provided  by  mini-vans.  That 
important  "bottom-line"  finding  is  aptly 
demonstrated  by  the  statistic  noted 
above,  and  can  easily  be  explained 
when  one  remembers  that  "Federal 
standards"  are  not  the  sole  (or  even 
primary)  determinant  of  vehicle  safety. 
First  most  passenger-car  safety 
standards  do  in  fact  apply  to  mini-vans. 
Second,  many  mini-vans  offer  safety 
performance  (provided  by 
manufacturers  on  a  voluntary  basis)  at  a 
level  similar  or  equal  to  that  required  by 
a  passenger-car  standard,  so  that  the 
non-applicability  of  the  standard  has 
little  or  no  real-worid  eflfect  (For 
example.  NHTSA  understands  that  most 
mini-vans  which  have  been  tested  do.  in 
fact  meet  FMVSS  216  performance 
levels.)  Third.  NHTSA  has  in  fact  been 
extending  passenger-car  standards  to 
mini-vans  and  other  light  vehicles  where 
appropriate.  See,  e.g.,  extension  of 
FMVSS  208  dynamic  testing 
requirements  (52  FR  44898,  November 
23. 1987).  NPRM  to  require  head 
restraints  (53  FR  50047.  I>ecember  13. 
1988).  NPRM  to  require  rear-seat  lap/ 
shoulder  belts  (53  FR  47982,  November 
29, 1988),  and  discussion  in  April  1988 
light  truck/multipurpose  passenger 
vehicle  report  (pp.  22-30).  Finally,  mini- 
vans  may  in  fact  offer  inherent  superior 
crashworthiness  protection  to  occupants 
as  compared  to  passenger  cars,  due  their 
larger  size  and  weight. 

Of  course,  for  reasons  previously 
discussed.  NHTSA  does  not  agree  that  a 
27.5  mpg  standard  for  MY  1990  is  likely 
to  have  a  constraining  effect  on  the 
domestic  manufacturers,  and  thus  little 
if  any  consumer  diversion  from  cars  to 
mini-vans  would  be  expected  as  a  result 
of  the  CAFE  standards  (as  opposed  to 
natural  market  forces).  But  assuming 
arguendo  that  such  a  CAFE-induced 
diversion  did  take  place,  the  agency  has 
no  reason  to  believe  that  safety  would 
be  adversely  affected  as  a  result. 

While  the  agency  generally  agrees 
with  the  principle  that,  in  multi-vehicle 
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crashes,  heavier  cars  are  safer  than 
lifter  cars,  other  things  being  equal,  it 
does  not  believe  that  principle  has  any 
significant  implications  for  a  decision 
whether  to  retain  the  27.5  mpg  statutory 
standard. 

in  response  to  the  CEI  comment  that 
neither  this  agency  nor  Congress  has 
considered  the  potential  safety 
consequences  of  the  CAFE  standards, 
the  agency  notes  that  it  has  considered 
the  safety  impacts  of  CAFE  standards  in 
its  rulemaking  actions  since  the 
beginning  of  that  program.  The  agency's 
first  final  rule  on  CAFE  establishing 
passenger  car  standards  for  the  1981- 
1984  model  years  included  a  discussion 
of  the  safety  impact  of  the  standards. 
See  42  FR  33534.  33551.  June  30. 1977. 
The  relationship  between  safety  and 
CAFE  standards  was  also  discussed  in 
the  final  rule  amending  the  MY  1986 
passenger  car  fuel  economy  standard  (50 
FR  40547-40&48.  October  4. 1985).  the 
final  rule  amending  the  1987-88 
passenger  car  fuel  econmny  standards 
(51  FR  35612r-35613.  October  6. 1986).  the 
NPRM  for  the  MY  1980-90  alandarda  (53 
FR  33094-85.  August  29. 1988).  the  MY 
1989  final  rule  (53  FR  38292.  October  6. 
1988).  and  in  this  notice.  Hence,  the 
agency  does  not  agree  with  the 
contention  that  it  has  not  considered  the 
safety  issue  in  administering  the  CAFE 
program. 

As  to  Congressional  consideration  of 
the  safety  conaeqaenccs  of  CAFE,  the 
agency  points  to  the  1974  report  to 
Coi^iess  frtMn  the  Department  of 
Transportation  and  the  Environmental 
Protection  Agency  entitled  'Totential  for 
Motor  Vdiide  Fuel  Economy 
ImprovemenU:  Report  to  the  Congress". 
October  24. 1974.  This  report  was 
mandated  by  Congress  and  expressly 
considered  by  it  daring  its  deliberations 
on  the  legislation  to  establish  the  CAFE 
program.  The  report  contained  a 
discussion  of  the  possible  trade-offs  in 
the  areas  of  improved  fuel  economy, 
lower  emissions,  and  increased 
occupant  safety.  The  report  summary 
noted  that  a  sustained  or  increased  shift 
to  small  cars,  without  a  ccmcurrent 
upgrading  of  their  occupant  protection 
capabihty.  would  likely  lead  to  an 
increase  in  the  rate  of  highway  deaths 
and  serious  iniuries.  Thus,  the  agency 
cannot  agree  that  Congress  was 
unaware  of  the  potential  safety 
consequences  of  a  downsized  fleet  of 
cars.  Since  then,  there  has  been  a 
significant  upgrading  of  the  safety  of 
new  cars  of  all  sizes.  As  a  result  of  a 
1984  rulemaking  action  amending 
FMVSS  208,  at  least  40  percent  of  the 
MY  1989  cars  are  being  equipped  with 
automatic  frontal  crash  protection  (e.g.. 


air  bags  or  automatic  belts),  and 
beginning  m  MY  1990  all  new  cars  will 
be  so  equipped.  Further.  NHTSA  has 
issued  iM-oposals  to  upgrade  the  side 
impact  protection  of  new  cars  (see  53  FR 
2239,  January  27. 1988.  proposing  to 
amend  FMVSS  214)  and  to  require  rear- 
seat  lap/shoulder  belts  in  cars  and  light 
trucks  (see  53  FR  47982.  November  29. 
1968.  proposing  to  amend  FMVSS  208). 
And  there  have  been  voluntary 
improvements  by  manufacturera  too.  as 
evidenced  by  improving  scores  on  New 
Car  Assessment  Program  tests  and 
growing  availability  of  safety  feahires 
such  as  anti-lock  brakes. 

In  sum.  the  agency  agrees  with  the 
commenters  that  the  possibility  of 
tradeoffs  between  the  various  types  of 
vehicle  performance  (fuel  economy, 
safety,  emissions,  etc)  should  be 
considered  in  fuel  economy  rulemaking 
proceedings.  ]u8t  as  EPA  attempU  to 
determine  whether  the  potential  adverse 
fuel  economy  effects  of  its  emissions 
standards  can  be  offset  by  tedinological 
means.  NHTSA  considers  the  extent  to 
which  there  might  be  adverse  effects  on 
safety  of  a  CAFE  standard  that  forced 
mantJiacturers  to  do  substantial 
additional  downsizing  and  the  extent  to 
which  those  effects  ini^t  be  offset 
through  design  changes.  Since  CM  and 
Ford  have  stated  that  they  are  unlikely 
to  alter  their  product  plans  at  reduce 
vehicle  wei^t  in  response  to  a  decision 
to  retain  fte  27.5  mpg  standard,  the 
agency  concludes  that  there  will  not  be 
any  adverse  safety  consequences 
associated  with  this  decision.  Consistent 
with  its  past  regulatory  practices,  the 
agency  would  carefully  evaluate 
whether  there  would  be  any  such 
adverse  effects  in  future  CAFE 
rulemakings. 

JII-D.  Potential  Impacts  of  Retaining  the 
27.5  mpg  Standard  on  Energy 
Conservation 

As  NHTSA  recognized  in  the 
rulemakings  for  MY  1986-89.  a  single 
year  decision  to  either  retain  the  27.5 
mpg  statutory  standard  or  to  make  a 
sli^t  reduction  in  that  standard  will,  at 
most,  have  a  small,  unquanlifiable 
impact  on  energy  conservation.  NHTSA 
notes  the  following  additional  points 
with  respect  to  MY  1990.  First, 
manufacturers  have  long  since 
completed  their  product  plans  for  MY 
1990  and  do  not  have  time  to  make  any 
significant  technological  changes  that 
would  either  increase  or  decrease  fuel 
economy.  Second,  the  range  of 
standards  proposed  by  NHTSA.  26.5 
mpg  to  27.5  mpg,  was  narrow.  Third,  the 
decision  for  MY  1990  covers  only  one 
model  year.  Fourth,  given  their  credit 
banks,  both  CM  and  Ford  can  easily 


comply  with  the  MY  1990  standard  of 
27.5  mpg  by  use  of  carryforward  credits, 
i.e^  ones  that  have  already  been  earned. 
While  the  recent  decisions  to  sli^tly 
reduce  the  statutory  standard  have  not 
had  a  quantifiable  impact  on  energy 
conservation.  NHTSA  recognizes  that 
the  impacts  of  reductions  could  become 
significant  if  the  reductions  had 
continued  for  a  large  enough  number  of 
model  years.  Similarly,  NHTSA  believes 
that  the  potential  actual  impacts  on 
energy  conservation  that  result  from  a 
decision  to  retain  the  27.5  mpg  statutory 
standard  fw  MY  1990  are  largely  related 
to  multi-year  considerations.  If  NHTSA 
retains  the  statutory  standard  for  MY 
1990.  the  MY  1988  credits  used  by  CM  or 
Ford  for  MY  1990  would  not  be  available 
for  MY  1991.  although  there  would  be 
some  credits  available  to  be  carried 
forward  to  that  model  year.  Conversely, 
a  decision  to  reduce  the  MY  1990 
standard  would  result  in  larger  credit 
banks  for  GM  and  Ford. 

As  discussed  above,  the  agency 
believes  that  the  actual  impact  on  most 
European  manufacturers  of  retaining  the 
27.5  mpg  standard  would  be  the  paying 
of  penalties.  A  reduced  standard,  in  the 
26.5  to  27.5  mpg  range,  would  also  result 
in  payment  of  penalties,  but  to  a  lesser 
degree.  The  penalties  provide  at  least 
some  incentive  for  those  manufacturers 
to  make  further  improvements  in  fuel 
economy.  The  decision  should  have 
little,  if  any.  impact  on  Asian 
manufacturers,  which  substantially 
exceed  the  27.5  mpg  standard. 

Some  commenters  stated  that 
retention  of  the  27.5  mpg  statutory 
standard  for  MY  1990  would  not  result 
in  any  energy  conservation  benefits  on 
the  basis  that  if  higher  standards  require 
GM  and  Ford  to  limit  production  of  large 
cars  and  engines,  consumers  will  find 
other  ways  to  meet  their  needs.  For 
example,  consumers  might  keep  Iheu 
existing  large  cars  longer  or  purchase  u 
large  truck  or  large  imported  car. 
NHTSA  believes  that  two  points  should 
be  made  about  this  argument.  First,  both 
GM  and  Ford  will  have  sufficient  credits 
to  offset  projected  MY  1990  shortfalls 
without  limiting  production  of  large  cars 
and  engines.  Second,  the  27.5  mpg 
statutory  standard  was  never  intended 
to  require  product  restrictions.  The 
standard  was  set  years  in  advance  by 
Congress  for  the  purpose  of  creating  an 
incentive  for  manufacturers  to  increase 
their  fuel  economy  by  technological 
means. 
///-£".  Rationale  for  Decision 

In  establishmg  the  fuel  economy 
regulatory  pro-am.  Congress  had  one 
basic  purpose:  reducing  U.S. 


consumption  of  petroleum  by 
automobiles.  Congress  recognized  the 
need  for  flexibiUty  in  achieving  that 
purpose,  however,  and  sought  to  provide 
that  flexibility  in  a  number  of  ways. 
These  include  approximately  a  decade 
of  leadtime  for  the  27.5  mpg  statutory 
standard,  the  averaging  approach 
inherent  in  CAFE  standards,  the  credit 
provisions,  and  NHTSA's  amendment 
authority. 

For  the  past  four  years.  NHTSA  has 
exercised  its  authority  to  reduce  the  27.5 
mpg  standard,  consistent  with  the 
flexibility  provided  by  Congress.  The 
records  for  those  rulemakings 
demonstrated  that  while  GM  and  Ford, 
constituting  a  substantial  share  of  the 
industry  had  made  plans  to  achieve  the 
27.5  mpg  standard  for  those  model 
years,  those  plans  had  been  overtaken 
by  unforeseen  events.  In  particular, 
while  gasoline  prices  had  been  expected 
to  rise  throughout  the  1980'8.  they 
instead  fell  ^amatically.  Between  1981 
and  1985.  real  gasoline  prices  dropped  a 
total  of  25  percent,  from  $1.76  per  gallon 
to  $1.31  (1988  dollars).  During  1986, 
gasoline  prices  unexpectedly  dropped 
another  24  percent  to  $0.99  (1988 
dollars),  and  have  remained  at  a  low 
level.  With  lower  gasoline  prices, 
consumer  demand  differed  from  that 
expected  by  GM  and  Ford  in  developing 
their  MY  1986-89  product  plans,  with 
consumers  demanding  larger  and  more 
powerful  cars. 

While  NHTSA  reduced  the  statutory 
standards  for  MY  1986-89,  it  also 
emphasized  that  manufacturers  had  a 
continuing  obligation  to  attempt  to  meet 
the  27.5  mpg  standard  for  future  model 
years.  The  agency  also  emphasized  tfiat 
if  a  particular  product  plan  becomes 
infeasibie.  manufacturers  must  pursue 
additional  compliance  plans  to  the 
extent  possible  within  available  time. 

NHTSA  is  now  faced  with  the 
decision  of  whether  it  should  exercise 
its  discretion  to  reduce  the  27.5  mpg 
statutory  standard  for  a  fifth 
consecutive  year.  After  carefully 
considering  the  comments  and  other 
available  information,  NHTSA  has 
decided  not  to  reduce  the  statutory 
standard.  There  are  several  reasons  for 
this  decision,  some  of  which  have  been 
discussed  in  greater  detail  above. 

First,  in  light  of  the  increasing  need  for 
onergy  conservation,  discussed  at  length 
above,  NHTSA  does  not  believe  that  the 
statutory  standard  should  be  reduced 
absent  very  strong  reasons  to  do  so.  In 
1985,  when  NHTSA  first  began  reducing 
the  statutory  standard,  the  agency  was 
strongly  influenced  by  the  fact  that  at 
least  in  the  near  term,  there  appeared  to 
be  a  lessened  need  to  conserve  energy 
from  a  national  security  and  energy 


independence  standpoint.  Both  the 
overall  import  share  of  the  nation's  oil 
supply  and  the  share  from  OPEC  were 
substantially  below  the  levels  when 
Congress  enacted  EPCA.  But  in  just  the 
past  four  years,  those  two  shares  have 
now  risen  to  levels  similar  to  those  of 
1975  and  are  continuing  to  rise.  This 
increase  in  imports  is  reason  enough  by 
itself  to  conclude  that  ^e  need  to 
conserve  energy  is  significantly 
increasing. 

While  the  existence  of  the  Strategic 
Petroleum  Reserve  and  the  absence  of 
petroleum  price  controls  strengthen  the 
nation's  energy  position  as  compared  to 
1975.  and  the  fiiel  efficiency  of  the  new- 
car  fleet  has  improved  substantially,  it  is 
nonetheless  dear  that  the  nation's 
overall  need  to  conserve  energy — and 
specifically,  to  control  petroleum 
imports  and  consumption — is 
substantial,  and  again  on  the  rise. 
Moreover,  forecasts  by  ElA  regarding 
petroleum  consimiption,  supplies  and 
imports,  and  information  from  EPA  and 
others,  indicate  that  this  trend  is  likely 
to  continue. 

Second,  the  manufacturers  have  now 
been  on  notice  for  several  years  that 
they  need  to  develop  compliance  plans 
that  compensate  for  the  effects  of  low 
gasoline  prices.  While  both  the  drop  in 
gasoline  prices  during  the  early  1980's 
and  the  second  drop  during  1986  were 
unanticipated  and  initially  expected  to 
be  temporary,  the  extended  period  of 
low  gasoline  prices  during  the  1980's  has 
made  it  clear  that  gasoline  prices  may 
remain  low  over  the  longer  term.  Since 
low  gasoline  prices  contribute  to  greater 
consumer  deinand  for  larger  cars  and 
engines,  this  has  made  it  more  difficult 
for  some  manufacturers  to  meet  higher 
CAFE  standards.  The  agency  recognized 
this  difficulty  and  provided  relief  from 
the  27.5  mpg  standard  for  several  years. 
However,  as  the  agency  has  previously 
noted,  manufacturers  need  to  find  (and 
have  a  statutory  duty  to  strive  for) 
practicable  ways  of  offsetting  the  effects 
of  that  demand.  Under  the 
circumstances,  however,  the  agency 
need  not  reach  the  issue  of  whethpr 
either  GM  or  Ford  made  "reasonable 
efforts'  to  comply  with  the  statutory 
standard.  In  other  words,  even  if  it  could 
be  determined  that  GM  and/or  Ford  had 
made  "reasonable  efforts"  to  achieve  a 
27.5  mpg  CAFE  in  MY  1990,  this  alone 
would  not  justify  reducing  the  statutory 
standard. 

NHTSA  does  not  believe  that  the 
record,  on  balance,  warrants  reduction 
in  the  MY  1990  statutory  standard.  As 
discussed  above,  retention  of  the  MY 
1990  27.5  mpg  standard  need  not  result 
in  any  adverse  impacts  (e.g.,  product 
restrictions  or  reduced  vehicle  sales)  for 


GM  or  Ford,  since  those  manufacturers 
have  already  earned  more  than 
sufficient  carryforward  credits  to  offset 
expected  shortfalls.  The  use  of  those 
credits  will  prevent  the  various  adverse 
impacts  on  GM  and  Fcrd,  and  their 
employees,  that  were  cited  by 
commenters.  Where  one  part  of  the 
statutory  scheme  (i.e.,  credits]  provides 
sufficient  flexibility,  it  is  less 
appropriate  for  the  agency  to  exercise 
its  discretion  to  provide  the  same 
flexibility  by  another  means  (i.e., 
standard-setting). 

NHTSA  also  is  not  persuaded  that  the 
potential  impacts  on  several  limited-line 
Euro^an  manufacturers  constitute 
sufficient  cause,  especially  under 
present  circumstances,  for  the  agency  to 
reduce  the  standard.  The  statutory 
scheme  chosen  by  Congress  involves  a 
single  standard  for  all  manufacturers 
other  than  certain  low  volume 
manufacturers.  In  previous  rulemaking 
notices,  in  the  context  of  setting  CAFE 
standards,  NHTSA  has  concluded  that 
setting  the  standards  at  the  level 
achievable  by  the  least  capable  of  the 
manufacturers  (or  group  of 
manufacturers)  with  a  substantial  share 
of  the  market  instead  of  the  lower 
CAFE  levels  of  limited  line 
manufacturers  of  larger,  luxury  cars,  is 
most  consistent  with  the  goals  of  EPCA. 
See  53  FR  39296-49,  October  6, 1988. 
NHTSA  believes  that  this  same 
approach  is  appn^ate  with  respect  to 
a  decision  whether  to  exercise  its 
discretion  to  reduce  the  statutory  27.5 
mpg  standard. 

The  combined  market  share  of  the 
approximately  nine  limited-line 
&ux>pean  manufacturers  which  cannot 
meet  the  27.5  mpg  statutory  standard  is 
about  3.5  percent  of  all  cars  sold  in  this 
country.  As  discussed  in  the  MY  19fW 
final  rule,  setting  the  standards  at  the 
capabilities  of  some  of  these 
manufacturers,  such  as  Mercedes-Benz, 
would  vitiate  the  fuel  economy  prosram 
and  require  NHTSA  to  disregard 
Congress'  judgment  regarding  CAFE' 
standards. 

While  the  27.5  mpg  standard  is  above 
the  capabilities  of  those  nine  European 
manufacturers,  a  26.5  mpg  standard  is 
still  above  the  capabilities  of  eight  of 
those  manufacturers.  The  one 
manufacturer  (Saab)  that  could  likely 
meet  the  26.5  mpg  standard  may  have 
credits  available  from  MY  1988  to  offset 
part  or  all  of  any  shortfall.  Thus, 
r-jgardless  of  whether  the  standard 
remained  at  the  27.5  mpg  level  or  was 
reduced  to  as  low  as  26.5  mpg,  several 
European  manufacturers  would  face  the 
two  options  cited  above:  (1)  Paying  the 
statutory  pen,ilties  associated  with 
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failure  to  comply  with  fuel  economy 
standards,  or  (2)  drastic  product  actions 
which,  in  the  case  of  some,  could  require 
radical  changes  in  the  mix  of  cars  they 
import.  The  actual  impact  on  the 
European  limited-line  manufacturers  of 
retaining  the  27.5  mpg  standard  as 
opposed  to  reducing  the  standard  to  as 
low  as  26.5  mpg  would  hkely  be  the 
number  of  companies  which  faced 
paying  penalties,  eight  or  nine,  and  the 
amount  of  the  penalties.  On  a  per-car 
basis,  the  maximum  difference  in 
penalties  between  a  27.5  mpg  standard 
and  a  26.5  mpg  standard  would  be  $50. 

NHTSA  does  not  believe  that  the 
impacts  on  the  limiled-line  European 
manufacturers,  which  have  a  combined 
3.5  percent  market  share,  justify 
reducing  the  statutory  27.5  mpg  standard 
that  applies  to  almost  100  percent  of  the 
industi^.  Such  a  reduction  would 
essentially  eliminate  any  role  of  the  fuel 
economy  standards  as  an  incentive  for 
the  industry  as  a  whole  to  improve  fuel 
economy.  The  agency  appreciates  that 
the  problems  of  these  manufacturers  are 
largely  caused  by  the  market  segments 
they  serve.  However,  since  Congress 
made  the  decision  to  regulate  fuel 
economy  by  means  of  a  single  standard 
which  applies  to  all  manufacturers 
(other  than  certain  low-volume 
manufacturers),  the  agency  believes  that 
it  would  be  inconsistent  with  the  statute 
not  to  take  industrywide  considerations 
into  account  in  the  manner 
contemplated  by  the  statute  and  its 
legislative  lilstory. 

With  respect  to  NROCs  comment  that 
the  agency  should  consider  raising  the 
CAFE  standard  above  27.5  mpg.  NHTSA 
notes  that  a  CAFE  standard  above  27.5 
mpg  was  not  within  the  scope  of  the 
NPRM  and  that,  in  any  event,  the  statute 
requires  that  any  amendment  that  has 
the  e^ect  of  making  a  CAFE  standard 
more  stringent  must  be  promulgated  at 
least  Is  months  prior  to  the  beginning  of 
the  model  year  to  which  it  appUes.  MY 
1990  begins  in  the  fall  of  this  year. 

Since  the  agency  is  taking  a  different 
action  for  MY  1990  than  it  did  for  MY 
1989,  despite  a  number  of  similarities 
between  the  records  for  the  two  years,  it 
believes  that  it  should  highlight  the 
di^erences  in  those  records.  NHTSA 
views  the  rulemakings  for  MY  1986-^ 
as  providing  appropriate  flexibility  to 
the  manufacturers  to  account  for  and 
adjust  to  unexpected  changes  in  market 
conditions,  especially  lower  gasoline 
prices,  and  time  for  them  to  respond  to 
those  changes.  Throughout  these 
rulemakings,  the  agency  emphasized  the 
need  for  manufacturers  to  continue  to 
make  efforts  to  comply  with  the 
statutory  27.5  mpg  standard  for  future 


model  years.  While  the  MY  1989 
standard  represented  a  reduction  &om 
the  statutory  level,  it  also  represented 
an  increase  from  the  levels  established 
by  NHTSA  for  MY  1986-88.  By 
exercising  its  discretion  not  to  amend 
the  MY  1990  standard,  the  agency  is 
taking  the  next  step  of  returning  to  the 
long-term  statutory  level.  NHTSA 
believes  that  the  record  indicates  that 
there  is  less  of  a  need  to  provide 
flexibility  to  the  manufacturers  for  MY 
1990  than  MY  1989.  in  part  because  the 
MY  1989  standard  itself  provided  an 
additional  year  of  flexibility.  In  addition, 
MY  1990  is  one  year  later  and  is  one 
year  farther  removed  from  the  gasoline 
price  declines  of  the  early  1980's  and 
1986.  A  reduction  in  the  MY  1990 
standard  would  also  represent  an 
additional  year  of  not  retaining  the  27.5 
mpg  statutory  standard  as  an  incentive 
to  manufacturers  to  achieve  CAFE's  of 
27.5  mpg. 

While  NHTSA's  decision  for  MY  1990 
in  part  reflects  the  current  credit  banks 
of  CM  and  Ford,  the  agency  notes  that 
factor  is  not  the  sole  reason  for  the 
agency's  decision.  Also,  the  agency 
again  emphasizes  that  manufacturers 
have  a  continuing  statutory  obligation  to 
meet  the  27.5  mpg  standard.  As  NHTSA 
observed  in  the  MY  1986  proceeding: 

While  the  agency  believes  that  [certain] 
product  plan  changes  *  *  *  are  consistent 
with  statutory  criteria,  since  they  reflect 
changes  in  what  is  economically  practicable, 
manufacturers  continue  to  have  an  obligation 
to  make  all  necessary  efforts  consistent  with 
those  statutory  criteria  to  meet  CAFE 
standards.  To  the  extent  that  changes  in 
product  plans  result  in  manufacturers  not 
t>eing  able  to  meet  a  standard,  the 
manufacturers  must  pursue  additional  means 
consistent  with  the  factors  of  section  502(e)  to 
meet  the  standard.  50  FR  40542.  October  4, 
1985. 

The  agency  made  similar  statements 
in  the  MY  1987-88  and  MY  1989 
proceedings. 

The  rulemaking  record  of  this  and 
prior  CAFE  rulemaking  proceedings 
indicate  that  while  CM  and  Ford  have 
made  considerable  improvement  in  the 
fuel  economy  of  their  passenger  cars, 
there  are  still  a  number  of  fuel-efficiency 
enhancing  methods  that  are  not  fully 
utilized  throughout  their  fleets.  These 
include  further  use  of  front- wheel  drive; 
four-speed  automatic  transmissions; 
engine  improvements  such  as  four-valve 
designs,  reduced  friction,  lean-bum  fast- 
bum  combustion,  and  electronic  control: 
reduction  of  parasitic  losses; 
aerodynamic  and  rolling  resistance 
reductions;  and  material  substitution. 
All  of  these  methods  are  partially  used 
by  the  CM  and  Ford  fleets,  as  well  as  by 
other  manufacturers.  NHTSA  believes 


that  the  domestic  manufacturers  should 
be  able  to  improve  their  fuel  economy  in 
the  future  by  these  and/or  other 
technological  means,  without 
outsourcing  their  larger  cars,  without 
further  dowmsizing  or  mix  shifts  toward 
smaller  cars,  and  without  sacrificing 
acceleration  or  performance.  The  agency 
recognizes  that  such  technological 
changes  require  leadtime.  However,  the    . 
manufacturers  have  been  on  notice  for 
several  years  that  their  plans  for 
complying  with  the  27.5  mpg  standard 
must  be  adjusted  to  take  into  account 
the  possibility  that  gasoline  prices  will 
remain  low.  The  agency  also  notes  that, 
as  a  general  matter,  in  seeking  a 
reduction  of  a  CAFE  standard  because 
of  an  event  such  as  the  1986  drop  in  fuel 
prices,  meeting  the  reasonable  efforts 
test  becomes  increasingly  more  difficult 
as  time  passes,  and  leadtime  increases. 
This  point  is  implicit  in  the  agency's 
rulemaking  notices  concerning  the  MY 
1986-89  standards. 

While  NHTSA  has  concluded  that  the 
27.5  mpg  standard  for  MY  1990  will  not 
cause  adverse  impacts  on  GM  or  Ford 
other  than  reducing  their  pool  of  credits 
which  can  be  used  after  MY  1990  in 
place  of  fuel  economy  improvements, 
the  agency  continues  to  be  concerned 
about  the  competitive  disadvantages 
and  perverse  ejects  that  can  result  from 
the  current  statutory  scheme.  These 
include,  among  others,  the  relative 
benefit  enjoyed  by  most  Japanese  and 
other  Asian  manufacturers  under  the 
law  by  virtue  of  their  sales  mix  alone, 
and  the  lack  of  corresponding  incentive 
for  those  companies  to  improve  their 
fuel  economy;  and  the  perverse 
incentive  for  the  domestic 
manufacturers  to  shift  the  production  of 
their  larger,  less  fuel-efficient  cars 
abroad,  so  that  those  cars  can  be 
averaged  together  with  their  small 
imports.  For  a  fuller  discussion  of  these 
disadvantages  and  effects,  see  the  final 
rule  reducing  the  MY  19B9  standard.  The 
Department  of  Transportation  plans  to 
take  account  of  these  concerns  in 
developing  a  legislative  strategy 
concerning  the  future  of  the  fuel 
economy  program. 

As  discussed  above,  several 
commenters  raised  various 
environmental  issues  relating  to  the 
effect  of  a  reduction  of  the  27.5  mpg 
standard  on  the  amount  of  gasoline 
consumed,  and  thus  on  energy 
conservation  and  on  impacts  on  the 
environment.  Because  NHTSA  is  not 
amending  the  statutory  27.5  mpg 
standard  for  MY  1990,  it  is  not  taking 
any  major  Federal  action  that  will  have 
a  significant  impact  on  the  quality  of  the 
human  environment.  However,  NHTSA 


has  decided  to  undertake  a 
comprehensive,  programmatic 
Environmental  Impact  Statement  to 
examine  any  potential  envirorunental 
impacts  related  to  possible  future 
agency  actions  in  the  CAI^  program. 

(IS  U.S.C  2002;  delegations  of  authority  at  49 
CFR  1.50  and  501) 

Issued  on  May  16. 1989. 
)«ar«y  R.  MiUer, 

Deputy  Administrator. 

(FR  Doc.  89-12151  Filed  5-17-89: 1:00  p.m.| 
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Advisory  ConMntttoo  Working  Group 
on  ClanMcation  of  Unmodifiod 


Done  at  Washington.  DC  this  11th  day  of 
May.  1989. 
OrviUe  G.  Bendey. 

Assistant  Secretary.  Science  and  Education. 
[FR  Doc  88-12139  Filed  5-19-89;  8:45  a.m.] 
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in  accordance  with  the  Federal 
Adviaory  Committee  Act  of  October 
1972  (Pub.  L  92-463. 86  Stat  770-776). 
the  U.S.  Department  of  Agriculture 
(USOA).  Science  and  Education, 
announces  the  following  meeting  of  a 
working  group  of  the  Agriculture 
Biotechnology  Reaearch  Advisory 
Committee  (ABRAC): 

The  Working  Group  on  Classification 
of  Unmodihed  Organisms  will  meet  at 
the  VS.  Department  of  Agriculture  in 
Room  104-A.  "the  Williamsburg  Room." 
USOA  Administration  Building.  14th  and 
Independence  Avenue.  SW.. 
Washington,  DC  202Sa  on  June  22-23, 
1969.  from  9KX)  a.m.  to  approximately 
SKM  p.m.  on  June  22,  and  from  9:00  a.m. 
to  approximately  3.-00  pjn.  on  June  23. 
The  subject  of  the  meeting  will  be  the 
safety  classification  of  unmodifled 
organisms  under  guidelines  for 
biotedinology  research. 

The  meeting  is  open  to  the  public. 
Persons  may  participate  in  the  meeting 
as  time  and  space  permit.  The  public 
may  file  written  comments  before  or 
after  the  meeting  with  the  contact 
person  specified  below. 

Further  information  may  be  obtained 
from  Dr.  Alvin  L  Young.  Executive 
Secretary.  AgriculUiral  Biotechnology 
Research  Advisory  Committee,  U.S. 
Department  of  Agriculture.  Office  of 
Agricultural  Biotechnology,  Room  321- 
A.  Administration  Building.  14th  and 
Independence  Avenue  SW.,^ 
Washington.  DC.  20250.  Telephone  (202) 
447-9125. 


COMMISSION  ON  aVIL  RIGHTS 

Maryland  Advisory  CommlttM; 
Aganda  and  Notlco  of  PubHc  Maoting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  RuJes  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Maryland  Advisory 
Committee  to  the  Commission  will 
convene  at  lOM)  a.m.  and  adjourn  at 
1:00  p.m.  on  Saturday.  June  3, 1989.  at 
the  Quality  Royale  Hotel  126  W  Street. 
Annapolis.  Maryland  21401.  The 
Committee  will  receive  orientation  for 
new  members  and  discuss  a  planned 
forum  on  emerging  dvil  righta  issues 
affecting  Asian  Americans  in  the  Stale. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Lorretta 
Johnson  or  John  L  Binkley.  Director, 
Eastern  Regional  Divison  at  (202]  523- 
5264.  TDD  (202)  376-8117.  Hearing 
Impaired  peraons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Eastern  Regional  Division  at  least 
five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  May  B,  1989. 
Malvin  L.  lenklns. 

Acting  Staff  Director. 

[FR  Doc.  89-12121  Filed  5-19-89;  8:45  amj 
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Native  American  housing  and  utility 
rate  issues. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Bryce  Steibel  or 
Philip  Montez,  Director  of  the  Western 
Regional  Divison  (213)  894-3437.  (TDD 
213/894-0508).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter,  should  contact  the  Regional 
Division  office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  CommissiorL 

Dated  at  Washington.  DC  May  11. 1989. 
Melvtai  L.  Jenkins, 
Acting  Staff  Director. 
(FR  Doc.  89-12122  Filed  5-19-88: 8:45  amj 
aauNQ  CODE  esw^vH 


North  Dakota  Adviaory  Commlttar, 
Aganda  and  Notica  of  Public  Maating 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  die  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  the  Nortii  Dakota  Advisory 
Committee  to  the  Commission  will 
convene  at  9:00  a.m.  and  adjourn  at  5:00 
p.m..  on  June  9. 1989,  at  the  Sheraton 
Hotel.  6th  and  Broadway.  Bismarck. 
North  Dakota  58502.  The  purpose  of  the 
meeting  is  to  gather  information  on 


North  Dakota  Adviaory  Committaa; 
Aganda  and  Notica  of  PubWc  Maating 

Notice  ia  hereby  pven,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  die  U.S.  Commiaaion  on  Civil  Rights, 
that  the  North  Dakota  Advisory 
Committee  to  the  Commission  will 
convene  at  7:15  p.m.  and  adjourn  at  8:15 
p.m.,  on  June  8. 1989,  at  die  Sheraton 
Hotel  (Executive  Conference  Room).  8th 
and  Broadway.  Bismarck,  North  Dakota 
58502.  The  purpose  of  the  meeting  is  to 
discuss  the  format  of  the  forum 
scheduled  for  June  9. 1988. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Bryce  Steibel  or 
Philip  Montez.  Director  of  die  Western 
Regional  Division  (213)  894-3437.  (TDD 
213/894-0508).  Hearing  impaired 
persons  who  will  attend  the  meeting  and 
require  the  services  of  a  sign  language 
interpreter,  should  contact  die  Regional 
Division  office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  die 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  May  11. 1989. 
Melvin  L.  lenkins. 
Acting  Staff  Director. 
[FR  Doc.  89-12123  Filed  5-19-89:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
IA-583-807] 

Initiation  of  Antidumping  Duty 
Investigation;  Certain  ReskJential  Door 
Locks  and  Parts  Thereof  From  Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Commerce. 
action:  Notice. 

SUMMARY:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  certain  residential  door  locks 
and  parts  thereof  (hereinafter  referred  to 
as  door  locks)  from  Taiwan  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value.  We  are  notifying 
the  U.S.  International  Trade 
Commission  (ITC)  of  this  action  so  that 
it  may  determine  whether  imports  of 
door  locks  from  Taiwan  are  materially 
injuring,  or  threaten  material  injury  to,  a 
U.S.  industry.  If  this  investigation 
proceeds  normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
June  8, 1989.  If  that  determination  is 
affirmative,  we  will  make  a  preliminary 
determination  on  or  before  October  2, 
1989. 

EFFECTIVE  DATE:  May  22, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Eleanor  Shea,  Office  of  Antidumping 
Investigations,  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.. 
Washington.  DC  20230;  telephone  (202) 
377-0184. 

SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  April  24. 1989,  we  received  a 
petition  filed  in  proper  form  by  the  Ad 
Hoc  Committee  of  Door  Lock 
Manufacturers  on  behalf  of  the  domestic 
door  lock  indushy.  In  compliance  with 
the  filing  requirements  of  19  CFR  353.12. 
petitioner  alleges  that  imports  of  door 
locks  from  Taiwan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  die  Tariff  Act  of  1930, 
as  amended  (Uie  Act),  and  that  these 
imports  are  materially  injuring,  or 
threaten  material  injury  to.  a  U.S. 
industry. 

Petitioner  has  alleged  it  has  standing 
to  file  the  petition.  Specifically, 
petitioner  has  alleged  that  it  is  an 
interested  party  as  defined  under 
section  771(9)(C)  of  Uie  Act  and  that  it 


has  filed  the  petition  on  behalf  of  a  U.S. 
industry  producing  the  product  that  is 
subject  to  this  investigation.  If  any 
interested  party  as  described  under 
paragraphs  (C),  (D).  (E),  or  [F]  of  section 
771(9)  of  the  Act  wishes  to  register 
support  for,  or  opposition  to,  this 
petition,  please  file  written  notification 
with  the  Commerce  officials  rited  in  the 

"FOR  FURTHER  INFORMATION  CONTACT" 

section  of  this  notice. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner's  estimate  of  United  States 
Price  is  based  on  f.o.b.  Taiwan  prices  to 
wholesalers,  exclusive  of  U.S.  customs 
and  brokerage  fees,  ocean  fi-eight  and 
insurance.  These  prices  were  adjusted 
for  (1)  A  credit  expense  and  (2)  foreign 
inland  freight. 

Petitioner's  estimate  of  foreign  market 
value  (FMV)  is  based  on  gross  prices  at 
the  manufacturer's  facility  in  Taiwan  to 
unrelated  wholesalers,  exclusive  of  any 
taxes,  duties  or  freight.  These  prices 
were  adjusted  for:  (1)  Standard 
discounting  and  (2)  packing  expenses. 

Based  on  a  comparison  of  United 
States  Price  and  FMV,  petitioner  alleges 
dumping  margins  ranging  from  32 
percent  to  72  percent. 

However,  because  certain 
adjustments  to  United  States  Price  and 
FMv  were  inadequately  substantiated, 
the  Department  has  made  the  following 
adjustments: 

In  the  calculation  of  United  States  Price, 
we  have  eliminated  the  credit  expense  and 
foreign  inland  height  iadjustments. 

In  the  calculation  of  Foreign  Market  Value, 
we  have  eliminated  the  packing  expense 
adjustment. 

Based  on  a  comparison  of  United 
States  Price  and  FMV.  the  Department 
estimates  dumping  margins  ranging  from 
28  percent  to  67  percent. 

Initiation  of  Investigation 

Under  section  732(c)  of  die  Act.  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  sets  forth  the 
allegations  necessary  for  the  initiation 
of  an  antidumping  duty  investigation, 
and  whether  it  contains  information 
reasonably  available  to  the  petitioner 
supporting  the  allegationis. 

We  examined  the  petition  on  certain 
residential  door  locks  from  Taiwan  and 
found  that  it  meets  the  requirements  of 
section  732(b)  of  die  Act.  Therefore,  in 
accordance  with  section  732  of  the  Act. 
we  are  initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  certain  residential  doer  locks 
from  Taiwan  are  being,  or  are  likely  to 
be.  sold  in  the  United  States  at  less  than 
fair  value.  If  our  investigation  proceeds 


normally,  we  will  make  a  preliminarj- 
determination  by  October  2. 1989. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1. 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
(HTS).  as  provided  for  in  section  1201  el 
seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s). 

The  products  covered  by  this 
investigation  include  the  following  three 
categories  of  residential  door  locks:  (1) 
Tubular  or  cylindrical,  imob-operated 
locksets  with  spring  latches  or  dead 
latches,  whether  face-plated  or  drive-in 
type,  including  entry-handled  sets:  (2) 
dead  locks,  whether  face-plated  or 
drive-in  type:  and  (3)  lever-operated 
locksets,  whether  face-plated  or  drive-in 
type.  All  three  categories  are  imported 
from  Taiwan  and  sold  in  any  of  the 
following  forms:  Fully  assembled, 
partially  assembled,  unassembled,  or 
parts  relating  thereto.  These  locks  are 
used  in  the  United  States  residential 
door  lock  market.  This  petition  does  not 
cover  door  locks  suitable  for  use  vWth 
garage,  overhead  or  sUding  doors,  or 
those  suitable  for  use  in  the  commercial 
market 

This  merchandise  is  currently 
classifiable  under  HTS  item 
8301.40.6030.  The  HTS  item  number  is 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
pro\ide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretan,  for 
Import  Administration. 

Preliniinary  Determination  by  ITC 

The  ITC  will  determine  by  June  8. 
1989.  whether  there  is  a  reasonable 
indication  that  imports  of  certain 
residential  door  locks  from  Taiwan  are 
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materially  injuring,  or  threaten  material 
injury  to,  a  U.S.  industry.  If  its 
determination  is  negative,  the 
investigation  will  be  terminated: 
otherwise,  it  will  proceed  according  to 
statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act. 
Eric  I.  Garfinksl, 
ABsittant  Secretary  for  Import 
Administration. 
May  15, 1989. 

(FR  Doc  8B-1211S  Filed  5-19-68: 8:45  am) 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments;  University  of 
Wisconsin    Msdisonetsl. 

Pursuant  to  section  e(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-661;  80  Stat.  897: 15  CFR  Part  301), 
we  invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  comply  with 
i  SOl^a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington, 
DC  2023a  Applications  may  be 
examined  between  8:30  a.m.  and  5KX) 
p.m.  in  Room  2841.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW„  Washington,  DC. 

Docket  Number  87-181R2.  Applicant- 
University  of  Wisconsin-Madison,  Dept. 
of  Biochemistry,  420  Henry  Hall. 
Madison.  WI 53706.  Instrument:  NMR 
Spectrometer.  Model  AM  400  Wa 
Manufacturer  Bruker  Instruments  Inc., 
Switzerland.  Original  notice  of  this 
resubmitted  appUcation  was  published 
in  the  Federal  Register  of  June  28. 1987. 

Docket  Number  89-138.  Applicant 
New  England  Deaconess  Hospital 
Laboratory  of  Pathology,  185  Pilgrim 
Road.  Boston.  MA02215.  Instrument- 
Electron  Microscope.  Model  H-600-3. 
Manufacturer  Hitachi  Nissei  Sangyo 
America  Ltd..  Japan.  Intended  Use:  The 
instrument  will  be  used  for  studies  of 
specimens  removed  during  surgical 
procedures  such  as  liver,  kidney,  lung, 
and  skin  for  diagnosis  so  that  patients 
can  be  treated  Application  Received  by 
Commissioner  of  Customs:  April  20, 
1989. 

Docket  Number  89-139.  Applicant- 
Baltimore  Muse\un  of  Art  AJi  Museum 
Drive.  Baltimore.  MD  212ia  Instrument 
Infrared  Reflectography  Equipment. 
Model  BG  2Sa  Manufacturer  Vonandel 


B.  V.  Rotterdam,  The  Netherlands. 
Intended  Use:  The  instrument  will  be 
used  for  the  following  research 
purposes: 

(a)  Examination  of  art  works  to  reveal 
underdrawing  and  stages  of  the  painting 
process  in  art  historical  research. 

(b)  Assistance  in  determining  the 
authenticity  of  works  of  art  in  the 
Baltimore  Museum  of  Art 

(c)  Determination  of  the  condition  of 
works  of  art  in  problems  of 
conservation. 

(d)  Instruction  of  students  in  art 
history,  conservation,  and  muscology  in 
the  operation  of  the  equipment  and  tiie 
interpretation  of  the  technical 
documents  obtained  when  using 
infrared  reflectography. 

Application  Received  by 
Commissioner  of  Customs:  April  20, 

1989. 

Docket  Number  89-140.  Applicant 
Prusiner  Laboratory.  Department  of 
Neurology,  University  of  California.  San 
Francisco.  HSE  781.  Box  051&  3rd  and 
Parnassus,  San  Francisca  CA  94143. 
Instrument  Electron  Microscope.  JEM- 
100  CXn.  Manufacturer  JEOL.  Iqpan. 
Intended  Use:  The  instnunent  will  be 
used  for  the  study  of  prion  pathogens 
which  cause  transmissible 
neurodegenerative  diseases  of  animals 
and  humans.  Experiments  will  involve 
investigation  of  prion  structure,  the  cell 
biology  of  prion  proteins  and  pathogenic 
mechanisms  of  prion  diseases. 
Application  Received  by  Commissioner 
of  Customs:  April  20, 1989. 

Docket  Number  89-141.  Applicant 
Wright  State  Univereity,  Mechanical 
and  Materials  Engineering  Dept.. 
Dayton.  OH  45435.  Instrument  Electron 
Microscope.  Model  JEM-lOO  CXD. 
Manufacturer  JEOL,  Japan.  Intended 
Use:  The  instrument  will  be  used  for 
characterization  of  metallic  alloys, 
structural  ceramics  and  composites  of 
these  materials.  Experiments  will 
include  bright  Held  imaging,  dark  field 
imaging,  diffraction,  convergent  beam 
imaging,  micro-chemical  mapping  and 
surface  topography.  In  addition,  the 
instrument  will  be  used  in  several 
courses  covering  the  application  of 
transmission  electron  microscopy  to 
engineering  materials  and  for  Thesis 
Research.  Application  Received  by 
Commissioner  of  Customs:  April  25. 
1989. 

Docket  Number  89-142.  Applicant 
University  of  California,  Purchasing 
Department  2405  Bowditch  Street. 
Beikeley.  CA  94720.  Instrument  3- 
Syringe  Stopped-Flow  System,  Model 
SFM-3/PC  Manufacturer  Bio-Logic. 
France.  Intended  Use:  The  instnmient 
will  be  used  for  studies  of  the  transport 
of  solutes  and  water  across  the  red  cell 


membrane,  the  relate  this  membrane 
structure,  and  to  identify  and  elucidate 
the  mechanisms  of  action  of  those 
components  responsible  for  transport. 
The  instrument  will  also  be  used  for 
research  training  in  the  courses: 
Physiology  199--Supervised 
Independent  Study  and  Research  and 
Physiology  299 — Individual  Research  in 
Physiology.  Application  Received  by 
Commissioner  of  Customs:  April  25. 
1989. 

Docket  Number:  89-143.  Applicant: 
Wayne  State  University.  75  ChemisUy, 
Detroit,  MI  48202.  Instrument  Mass 
Spectrometer  System.  Model  MS50  RF. 
Manufacturer  Kratos  Analytical.  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  to  support  research  work  in 
synthetic  chemistry  and  biochemistry. 
Specifically,  the  instrument  will  be  used 
to  determine  the  identity  of  unlcnown 
compounds  and  to  confirm  the  elemental 
composition  of  synthesized  compounds. 
Application  Received  by  Commissioner 
of  Customs:  April  26, 1989. 
Frank  W.  Craet 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  89-12114  Rled  5-19-89:  8:45  am) 

■njJNQ  CODE  351».Oft4l 


National  Oceanic  and  Atmosptieric 
Administration 

National  Fish  snd  Seafood 
Promotional  CouncH;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

TIMC  AND  DATE  The  meeting  will 
convene  at  8:30  a jn.,  Wednesday.  June 
7. 1989  and  adjourn  approximatley  3:00 
p.m.,  Thursday,  June  8, 19H9. 

PLACE:  The  Mayflower  Hotel.  1127 
Connecticut  Avenue.  NW.,  Washington, 
DC  20036. 

STATUS:  NOAA  announces  a 
meeting  of  the  National  Fish  and 
Seafood  Promotional  Council  (NFSPC). 
The  NFSPC  consisting  of  15  industry 
members  and  the  Secretary  of 
Commerce  as  a  non-voting  member,  was 
established  by  the  Fish  and  Seafood 
Promotion  Act  of  1986  to  carry  out 
programs  to  promote  the  consumption  of 
fish  and  seafood  and  to  improve  the 
competitiveness  of  the  U.S.  fishing 
industry. 

The  NFSPC  is  required  to  submit  an 
annual  plan  and  budget  to  the  Secretary 
of  Commerce  for  his  approval  that 
describes  the  marketing  and  promotion 
activities  the  NFSPC  intends  to  carry 
out.  Funding  for  NFSPC  activities  is 
provided  for  through  Congressional 
appropriations. 


Matters  To  Be  Considered 
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June  7, 1989 

8:30  a.m.-5:00  p.m. — Chairman's 
opening  remarks;  approval  of  minutes 
from  last  meeting;  Conunittee 
Chairmen's  report;  discussion  of  meeting 
agenda;  press  conference  (National 
i'ress  Club)  formally  introducing  the 
Council's  program:  Executive  Director's 
update;  update/discussion  on  the  1990 
American  Seafood  Challenge,  the  Anne 
Fletcher  media  tour,  the  1989  American 
Seafood  Challenge  media  tour,  the  New 
York  City  press  event  and  other  Council 
activities. 

June  8,  1989 

8:30  a.m.-3:30  p.m.— Update  on  the 
status  of  the  Council's  program  by  W.B. 
Doner  Advertising  and  Edelman  Public 
Relations;  briefing  on  various  seafood 
inspection  issues;  regional  meetings/ 
implementation  session.  Lunch  break: 
12:00  noon-2:00  p.m. 

Portion  Closed  to  the  Public:  None 
FOR  fuhtheii  information  contact: 
Jeanne  M.  Grasso,  Program  Coordinator, 
National  Fish  and  Seafood  Promotional 
Council,  1825  Connecticut  Avenue,  NW, 
Room  618,  Washington,  DC  20235. 
Telephone:  (202)  673-5237. 

Dated:  May  16, 1989. 
James  E.  Ooi^las.  Jr., 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

(FR  Doc.  89-12120  Filed  5-l»-89;  8:45  am] 
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Permits  for  Taking  Marine  Mammals 
for  Public  Dtopiay 

aoency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 
ACTKM:  Notice  of  interim  policy  And 
request  for  comments. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NOAA  Fisheries) 
announces  and  requests  comments  on 
an  interim  policy  regarding  education  or 
conservation  programs  of  applicants 
requesting  permits  to  take  marine 
mammals  for  public  display.  The  interim 
policy  interprets  and  incorporates  recent 
amendments  to  the  Marine  Mammal 
Protection  Act  (MMPA)  which  require 
that  NOAA  Fisheries  issue  permits  only 
to  applicants  which  offer  programs  for 
education  or  conservation  that  are 
acceptable  to  the  Secretary.  The  interim 
policy  becomes  effective  upon 
publication  and  will  be  in  effect  until  the 
conclusion  of  a  comprehensive  review  of 
NOAA  Fisheries'  permit  program 
pursuant  to  the  MMPA  and 
promulgation  of  revised  permit 
regulations  for  public  display  permits. 


ADDRESS:  Comments  may  be  addressed 
to  Dr.  Nancy  Foster,  Director,  Office  of 
Protected  Resources  and  Habitat 
Programs  (F/PR).  NOAA  Fisheries,  1335 
East-West  Hwy..  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Nancy  Foster,  301^27-2231. 

SUPPLEMENTARY  INFORMATION: 

Amendments  to  the  MMPA  modifying 
provisions  for  issuing  permits  for  taking 
marine  mammals  for  purposes  of  public 
display  were  signed  into  law  on 
November  23, 1988.  NOAA  Fisheries  is 
conducting  a  comprehensive  permit 
progrra  review  (54  FR  13099,  March  30, 
1989).  This  review  is  expected  to  result 
in  revised  permit  regulations  (50  CFR 
216.31-216.34)  which  will  implement 
these  amendments  to  the  MMPA.  This 
notice  of  interim  policy  explains,  for  the 
benefit  of  applicants,  how  NOAA 
Fisheries  will  interpret  and  incorporate 
the  new  provisions  for  issuing  permits 
for  public  display  imtil  such  regulations 
are  developed.  Comments  received 
during  the  permit  program  review  will 
assist  NOAA  Fisheries  in  its 
development  of  a  final  version  of  the 
policy. 

1.  Legislative  Background 

Section  104(c)  of  the  MMPA  was 
amended  by  the  addition  of  the 
following  paragraph: 

A  permit  may  be  issued  for  public  display 
purposes  only  to  an  applicant  which  offers  a 
program  for  education  or  conservation 
purposes  that  based  on  professionally 
recognized  standards  of  the  public  display 
community,  is  acceptable  to  the  Secretary 
and  which  submits  with  the  application 
information  indicating  that  the  applicant's 
facilities  are  open  to  the  public  on  a  regularly 
scheduled  basis  and  that  access  to  the 
facilities  is  not  limited  or  restricted  other 
than  by  the  charging  of  an  admission  fee. 

The  legislative  history  of  the  1988 
Amendments  provides  an  explanation  of 
the  requirement  for  education  or 
conservation  programs.  The  Senate 
Report  No.  100-592, 100th  Cong.  2d  Bess. 
28-29  (1988)  states  that: 

to  be  eligible  for  a  public  display  permit,  an 
applicant  must  offer  a  program  for  education 
or  conservation  purposes  as  a  component  of 
its  overall  program. 

The  Senate  Committee  further  stated 
that  education  or  conservation  need  not 
be  the  sole  or  primary  purpose  of  the 
applicant's  program.  The  Committee 
recognized  that  it  was  important  that 
display  facilities  educate  the  public 
about  the  life  history,  behavior,  unusual 
sensory  capabilities  and  other  aspects  of 
marine  mammals  through  various 
techniques  in  conjunction  with  display. 


The  Committee  also  recognized  the 
diversity  of  public  display,  stating  that 
the  amendments  were  not  intended  to 
deny  the  Secretary  flexibility  or  to 
require  the  Secretary  to  regulate  the 
specific  content  of  or  methods  used  in 
education  or  conservation  programs.  It 
was  also  stated  that  education  and 
conservation  programs  should  be  based 
on  professionally  recognized  standards 
of  the  pubhc  display  community. 

2.  Programmatic  Goals  and  Objectives 

Public  display  of  marine  mammals 
can  play  an  important  role  in  achieving 
the  purposes  and  policies  of  the  MMPA. 
Specifically,  the  education  and 
conservation  components  of  public 
display  programs  can  enhance 
widespread  appreciation  for  and 
understanding  of  all  marine  mammals 
and  their  role  in  the  marine  ecosystem. 
An  informed  public  is  more  likely  to 
support  research,  conservation,  and 
protection  efforts  directed  at  marine 
mammal  populations  in  the  United 
States  and  worldwide. 

In  proceeding  to  implement  the  new 
provisions  of  the  MMPA.  NOAA 
Fisheries  has  determined  that  its  permit 
program  for  public  display  should  meet 
the  following  objectives: 

a.  Help  ensure  that  there  are 
opportunities  for  the  public  to  learn 
about  marine  mammals  (including 
depleted,  endangered  or  threatened 
species  which  cannot  be  taken  from  the 
wild  for  public  display)  and  their  role  in 
the  marine  ecosystem; 

b.  Enhance  public  appreciation  for 
and  understanding  of  the  need  for 
marine  mammal  conservation  both  in 
the  United  States  and  worldwide; 

c.  Contribute  to  an  improved 
understanding  of  the  ecology  and 
population  dynamics  of  marine 
mammals,  including  the  facts  which 
bear  upon  their  ability  to  reproduce 
themselves  successfully; 

d.  Inform  the  public  about  steps  taken 
to  protect  marine  mammals,  including 
what  individuals  can  do  to  further  the 
purpose  and  policies  of  the  MMPA: 

e.  Inform  the  public  about  the  benefits 
of  research,  education,  and  conser\ation 
programs  of  marine  mammals  in 
captivity  for  marine  mammal 
populations  in  the  wild;  and 

f.  Encourage  the  formulation, 
dissemination,  and  continued 
improvement  of  professionally 
recognized  standards  for  education  and 
conservation  programs  directed  at 
marine  mammals. 

For  the  purposes  of  implementing  the 
MMPA  and  attaining  these  objectives, 
an  applicant's  education  or  conser\ation 
program  must  include  a  program  of 
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formal  or  infonnal  learning  that  conveys 
accurate  information  about  the  marine 
mammaU  being  displayed  and 
communicate*  in  an  effective  manner  a 
message  and  purpoae  that  are  consistent 
with  the  policies  of  the  MMPA. 

NOAA  Fisheries  recognizes  that  the 
content  of  education  and  conservation 
programs  can  vary  as  can  the  techniques 
used  to  communicate  with  the  public.  It 
is  not  the  intent  of  NOAA  Fisheries  to 
regulate  educational  content  other  than 
to  require  that  the  information  be 
accurate,  current,  and  understandable, 
and  that  the  overall  message  be 
consistent  with  the  policies  of  the 
MMPA.  resulting  in  an  improved 
understanding  of  marine  mammals  and 
their  role  in  the  marine  ecosystem. 
NOAA  Fisheries  will  not  regulate 
educational  techniques  of  public  display 
but  rather  will  encourage  facilities  to 
conduct  programs  that  foster  positive 
attitudes  towards  the  marine  mammals 
being  displayed  and  are  attuned  to  the 
interests  and  backgrounds  of  visitors. 


that  it  can  undertake  to  help  in  the 
formulation  and  dissemination  of  widely 
endorsed  guidelines.  These  guidelines 
should  be  designed  to  assist  public 
display  facilities  In  offering  programs 
that  are  accurate,  effective,  and 
otherwise  meet  professional  standards. 
In  the  long  term,  voluntary  comliance  to 
such  guidelines  will  serve  to  implement 
the  MMPA  provisions  and  help  attain 
the  programmatic  objectives  presented 
above.  NOAA  Fisheries  intends  to 
consult  with  the  public  display 
community,  marine  education  experts, 
and  other  interested  members  of  the 
public  during  the  course  of  the  permit 
program  review  to  identify  specific 
actions  it  could  undertake  to  facilitate 
the  formulation  of  these  guidelines. 

Date:  May  IS.  1968 

Nancy  Foster. 

Director,  Office  of  Protected  Reaources  and 
Habitat  Programs,  National  Marine  Fisheries. 
(FR  Doc.  89-12211  Filed  5-19-89: 8:45  am] 
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3.  Implementation 

Until  such  time  as  the  permit 
regulations  have  been  revised,  public 
display  facilities  requesting  permits  to 
take  marine  mammals  for  public  display 
will  be  asked  to  answer  the  following 
questions  as  evidence  that  the  facility 
offers  an  education  or  conservation 
program  that  is  acceptable  to  the 
Secretary: 

What  ia  the  basic  message  and  purpose  of 
the  education  or  conservation  program? 

Last  the  techniques  used  to  communicate 
the  basic  message  and  accomplish  the 
purpose  of  the  program. 

Describe  public  access  to  the  facility, 
including  regularly  scheduled  hours  and  any 
restrictions  to  public  access  other  than  an 
admission  fee. 

In  deciding  whether  an  applicant 
offers  an  acceptable  education  or 
conservation  program,  NOAA  Fisheries 
will  consider  the  following  criteria: 

Whether  an  education  or  conservation 
program  is  in  place  as  a  component  of  the 
^      proposed  public  display: 

Whether  the  basic  message  and  purpose  of 
the  education  or  conservation  program  are 
accurate,  consistent  with  the  policies  of  the 
MMPA,  and  whether  they  include 
information  about  the  life  history.  l>ehavior. 
sensory  capabilities  or  other  aspects  of 
marine  mammals  such  as  their  role  in  the 
marine  ecosystem: 

Whether  the  facilites  are  open  on  a 
regularly  scheduled  basis  and  access  is  not 
limited  or  resricted  other  than  by  the  charging 
of  an  admission  fee. 

Since  professionally  recognized 
standards  for  education  or  conservation 
programs  directed  at  marine  mammals 
are  not  readily  available.  NOAA 
Fisheries  will  identify  specific  actions 


COMMISSION  OF  RNE  ARTS 

Meeting 

The  Commission  of  Fine  Arts'  next 
scheduled  meeting  is  Thursday,  25  May 
1989  at  10-4X)  a jn.  at  the  Commission's 
offices  at  708  Jackson  Place,  NW.. 
Washington,  DC  20006  to  discuss 
various  projects  affecting  the 
appearance  of  Washngton,  DC. 
including  buildings,  memorials,  paries, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 
Handicapped  persons  should  call  the 
offices  (566-1066)  for  details  concerning 
access  to  meetings. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to  Mr. 
Charles  H.  Atherton.  Secretary. 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington.  DC  May  15. 1969. 
Charles  H.  Atherton, 
Secretary. 

[FR  Doc.  89-12206  Filed  5-19-89:  8:45  am] 
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action:  Notice  of  extension  of 
authorization  for  the  collection  of 
information. 


SUNmAirr.  The  Committee  for  Purchase 
from  the  Blind  and  other  Severely 
Handicapped  requested  OMB  to  extend 
the  authorization  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C.  35). 

EFFECTIVE  DATE:  |une  19, 1989. 
AOOHESS:  Requests  for  information, 
including  copies  of  the  request  and 
supporting  dociunentation,  should  be 
directed  to:  Beverly  L  Milkman, 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped,  1755 
Jefferson  Davis  Highway.  Crystal 
Square  5,  Suite  1107,  Arlington.  VA 
22202-3509.  (703)  557-1145. 
SUPPLEMENTARY  INFOflMATION:  On  April 
30  and  May  9. 1989.  OMB  approved  the 
following  Committee  forms  for  use 
through  May  31. 1992: 
Initial  Certification— Blind— Form  401 
Initial  Certification— Severely 

Handicapped — Form  402 
Initial  Certification— Blind— Form  403 
Initial  Certification— Severely 
Handicapped — Form  404 
On  April  25, 1989.  OMB  approved  the 
extension  of  the  authorization  for  the 
Committee  to  collect  information  on  the 
above  forms  through  April  30. 1992.  The 
information  included  on  the  forms  is 
required  to  ensure  that  new  workshops 
entering  the  Committee's  program  meet 
the  requirements  of  Pub.  L  92-28,  June 
23. 1971  (44  U.S.C.  46-4ac)  and  that 
participating  workshops  continue  to 
meet  the  requirements  of  the  Act. 

Minor  format  changes  were  made  to 
the  forms  to  allow  a  more  precise 
determination  as  to  the  location  of 
where  records  are  maintained  and 
where  direct  labor  is  performed.  Other 
than  those  minor  changes,  the  forms  are 
identical  to  the  previously  approved 
forms  and  the  information  reported  is 
not  changed. 
Beverly  L.  Milkman, 
Executive  Director 

[FR  Doc.  89-12105  Filed  5-19-89:  8:45  am| 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Agency  Information  Collection 
Activities  Under  OMB  Control 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 


Procurement  List  1989;  Additions 

agency:  Conunittee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Additions  to  procurement  list. 


SUMMARY:  This  action  adds  to 
Procurement  List  1989  commodities  to  be 
produced  by  workshops  for  the  blind  or 
other  severely  handicapped. 
EFFECTIVE  DATE:  June  19, 1989. 


ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145 
SUPPLEMENTARY  INFORMATION:  On 
March  17.  and  24, 1989.  the  Committee 
for  Purchase  fi-om  the  Blind  and  Other 
Severely  Handicapped  published 
.    notices  (54  FR  11263  and  12262)  of 
proposed  additions  to  Procurement  List 
1989,  which  was  published  on  November 
15. 1988  (53  FR  46018).  No  comments 
were  received  concerning  the  proposed 
additions  to  the  Procurement  List.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  qualified 
workshops  to  produce  the  commodities 
at  a  fair  market  price  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2A 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
majOT  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  TTie  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  service 
prociu^  by  the  Government. 

Accordingly,  the  following 
commodities  are  hereby  added  to 
Procurement  List  1989: 

Commodities 

Drape,  Surgical 
6530-01-032-4089 

Military  Resa/e  Item  No.  and  Name 

No.  020— Mouse  Pad.  Computer 

No.  559— Scrubber,  Bathroom 

No.  750— Desk.  Lap 

No.  834 — Spoon,  Basting,  Plastic 

No.  835— ^)oon.  Slotted.  Plastic 

No.  838— Fork,  Plastic 

No.  837— Turner,  Small.  Plastic 

No.  838— Turner,  Large,  Plastic 

No.  839— Server.  Spaghetti.  Plastic 

No.  840— Scoop.  Ice  Cream,  Plastic 

No.  845-Bag  Clip.  Plastic 

Beverly  L.  Milkman. 

Executive  Director. 

(FR  Doc  89-12104  FUed  5-l»-89:  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Membership  of  the  Commission's 
Performance  Review  Board 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Membership  Change  of 
Performance  Review  Board. 


summary:  In  accordance  with  the  Office 
of  Personnel  Management  guidance 
under  the  Civil  Service  Reform  Act, 
notice  is  hereby  given  that  the  following 
employees  will  serve  as  members  of  the 
Commission's  Performance  Review 
Board. 

Chairperson;  Molly  G.  Bayley, 
Executive  Director,  Members:  Andrea 
Corcoran,  Director,  Division  of  Trading 
and  Markets;  Dennis  Klejna.  Director, 
Division  of  Enforcement;  Joanne 
Medero.  General  CoimseL 

DATE:  This  action  was  effective  May  16. 
1989. 

ADDRESS:  Commodity  Futures  Trading 
Conunission,  Office  of  Personnel,  Room 
202.  2033  K  Street  NW..  Washington.  DC 
20581. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stacy  L  Dean.  Director,  Office  of 
Personnel  Commodity  Futures  Trading 
Commission,  Room  202,  2033  K  Street 
NW.,  Washington,  DC  20581,  (202)  254- 
3275. 

8UPPl£MENTARY  INFORMATION:  This 

action  which  changes  the  membership  of 
the  Board  supersedes  the  previously 
published  Federal  Re^ster  Notice  in 
Vol.  5Z  No.  79.  page  13745.  Friday.  April 
24, 1987. 

Issued  in  Washington.  DC.  on  May  1&  1969. 
Jean  A.  W«bb, 

Secretary  to  the  Commission. 

(FR  Doc.  89-12210  Filed  5-19-89:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  tfie  Secretary 

Defense  Advisory  Panel  on 
Government-Industry  Relstions;  Panel 
Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  schedule  for 
the  Defense  Advisory  Panel  on 
Government-Industry  Relations 
(DAPGIR)  for  the  remainder  of  its 
chartered  term.  Meetings  will  be  held  as 
follows:  July  11.  August  9.  and 
September  12-13, 1989.  All  meetings  will 
run  from  8:00  a.m.  to  4:00  p.m.  The  July 
and  August  meetings  will  be  held  at  the 
U.S.  Chamber  of  Commerce.  1615  H 


Street.  NW.,  Washington,  DC.  The 
September  meetings  wll  be  held  at 
HeadtiL'.ters.  Defense  Logistics 
Agency.  Building  3  (Command 
Conference  Room),  Cameron  Station. 
Alexandria.  Virginia.  Age.ida  are  as 
follows:  July — Final  briefings,  review  of 
draft  subpanel  reports  and  panel 
deliberations;  August — resolution  of 
major  issues,  review  of  draft  findings, 
conclusions  and  recommendations  and 
preparation  of  final  report  September- 
review  and  approval  of  final  report. 

The  DAPGIR  was  established 
pursuant  to  section  808,  Pub.  L  100-456 
to  study  and  make  recommendations  to 
the  Secretary  of  Defense  on  ways  to 
enhance  cooperation  between  the 
Department  of  Defense  and  industry 
regarding  matters  of  mutual  interest, 
including:  (1)  Procedures  governing  the 
debarment  and  suspension  of 
contractors  from  doing  business  with  the 
Department  of  Defense;  (2)  the  role  of 
self-governing  oversight  programs 
established  by  defense  contractors:  and 
(3)  expanded  use  of  alternative  disputes 
resolution  procedures.  The  Panel  will 
also  study  and  make  recommendations 
on  the  desirability  of  establishing  a 
permanent  panel. 

Persons  desiring  to  attend  any  of  the 
Panel  meetings  should  contact  Ms. 
Regina  Bacon,  Defense  Advisory  Panel 
on  Government-Industry  Relations. 
ATTN:  DLA-L,  Cameron  Station.  VA 
22304,  telephone  (202)  274-7146.  no  later 
than  two  work  days  prior  to  the 
scheduled  meeting  date. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  De^se. 

May  16. 1989. 

[FR  Doc.  8B-12126  Filed  5-19-89;  8:45  amj 
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Defense  Advisory  Panel  on 
Government-Industry  Relations;  Panel 
Meeting 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  that  a  meeting  of  the 
Defense  Advisory  Panel  on 
Government-Industry  Relations 
(DAPGIR)  is  scheduled  to  be  held  from 
1.00  p.m.  to  5K»  p.m.  on  June  5. 1989  and 
from  8:00  a.m.  to  4:00  p.m.  on  June  8. 
1989.  The  meeting  will  be  held  at  the 
U.S.  Chamber  of  Commerce.  1615  H 
Street,  NW..  Washington.  DC.  This  is  the 
third  meeting  of  the  DAPGIR.  The 
agenda  for  June  5  includes  several 
briefings  on  the  subject  of  voluntary 
disclosure  and  industry  self-governance 
June  6  will  focus  on  individual  subpanel 
deliberations  and  progress  reports  as 
well  as  panel  deliberations. 


BEST  COPY  AVAILABLE 
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The  DAPGIR  was  established 
pursuant  to  Section  808.  Pub.  L  100-458 
to  study  and  make  recommendations  to 
the  Secretary  of  Defense  on  ways  to 
enhance  cooperation  between  the 
Department  of  Defense  and  industry 
regarding  matters  of  mutual  interest, 
including:  (1)  Procedures  governing  the 
debarment  and  suspension  of 
contractors  from  doing  business  with  the 
Department  of  Defense;  (2)  the  role  of 
self-governing  oversight  programs 
established  by  defense  contractors;  and 
(3)  expanded  use  of  alternative  disputes 
resolution  procedures.  The  Panel  will 
also  study  and  make  recommendations 
on  the  desirability  of  establishing  a 
permanent  panel. 

Persons  desiring  to  attend  the  Panel 
meeting  should  contact  Ms.  Regina 
Bacon.  Defense  Advisory  Panel  on 
Government-Industry  Relations.  ATTN: 
DLA-L,  Cameron  Station.  VA  22304. 
telephone  (202)  274-7148,  no  later  than 
lune  2, 1989. 

L,M.Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

May  16. 1969. 

[FR  Doc  89-12128  Filed  5-19-69;  6:45  am) 
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Scientific  and  Technical  Intelligence 
Interface. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

May  16, 1989. 

(FR  Doc.  89-12128  Filed  5-19-89;  8:45  am) 
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subsection  10(d).  Contact  the  Army  Science 
Board  Administrative  Ofricer,  Sally  Warner, 
for  further  information  at  202-695-3039  or 
695-7046. 

Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 
[FR  Doc.  89-12174  Filed  5-19-89;  6:45  am) 
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D«tanM  IntefllgenM  Agancy  Advisory 
Bowd;  Closed  MMtmg 

AOfNCV:  Defense  Intelligence  Agency 
Advisory  Board.  DOD. 

ACTION:  Notice  of  Closed  Meeting. 

•UMMARV:  Pursuant  to  the  provisions  of 

Subsection  (d)  of  section  10  of  Pub.  L 

92-463,  as  amended  by  section  5  of  Pub. 

L  94-409,  notice  is  hereby  given  that  a 

closed  meeting  of  a  panel  of  the  DIA 

Advisory  Board  has  been  scheduled  as 

follows: 

OATt:  Tuesday,  27  June  1989  (8:30  a.m.  to 

3:30  p.m.) 

AOORESS:  Clarendon.  Virginia. 

ron  FUBTMew  information  contact: 

Lieutenant  Colonel  John  E.  Hatlelid, 
USAF.  Executive  Secretary.  DIA 
Advisory  Board.  Washington,  DC  20340- 
1328  (202/373-4930). 
SUPPLEMENTARY  INFORMATION:  The 
entire  meeting  is  devoted  to  the 
discussion  of  classified  information  as 
defined  in  section  552b(c)(l),  Title  5  of 
the  U.S.  Code  and  therefore  will  be 
closed  to  the  public.  Subject  matter  will 
be  used  in  a  special  study  on  HUMINT/ 


Department  of  ths  Army 

Science  Board  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Date  of  the  Meeting:  15-16  June  1989. 

Time  of  Meeting:  0800-1700  hours. 

Place:  Adeiphi,  Maryland. 

.Agenda:  The  Army  Science  Board's 
Effectiveness  Review  of  the  Harry  Diamond 
Laboratories  will  visit  the  Harry  Diamond 
Laboratory  at  Adeiphi.  Maryland.  The 
purpose  of  the  visit  is  to  gather  data  for  the 
conduct  of  the  review.  HDL  will  brief  its 
response  to  panel  questions.  The  Tech  Base 
Master  Plan  will  be  briefed.  Discussions  wiU 
be  held  with  HDL  customers.  This  meeting 
will  be  closed  to  the  public  in  accordance 
with  section  552b(c)  of  Title  5,  U.S.C., 
specifically  subparagraph  (1)  thereof,  and 
Title  5.  U.S.C..  Appendix  2.  subsection  10(d). 
The  classified  and  unclassified  matters  and 
proprietary  information  to  be  discussed  are 
so  inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  Contact 
the  Army  Science  Board  Administrative 
Officer,  Sally  Warner,  for  further  information 
at  202-695-3039  or  695-7046. 

Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 
[FR  Doc  89-12173  Filed  5-19-89;  8:45  am) 
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Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 


Name  of  The  Committee:  Army  Science" 
Board  (ASB). 

Dates  of  Meeting:  20-21  (une  1989. 

Time  of  Meeting:  0900-1600  hours  each  day. 

Place:  Fort  Leavenworth.  Kansas. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  on  Space  Systems  will  meet  for 
classified  briefings  and  discussions, 
reviewing  matters  that  are  an  integral  part  of 
or  related  to  the  issues  of  the  study  effort. 
The  subgroup  is  tasked  with  a  comprehensive 
review  of  space  concepts,  technology,  and 
related  issues.  This  meeting  will  be  closed  to 
the  public  in  accordance  with  section  552b(c] 
of  Title  5.  U.S.C.,  specifically  subparagraph 
(1)  thereof,  and  Title  5.  U.S.C.  Appendix  2. 


Military  Traffic  Management 
Command;  Invitation  for  Commercial 
Boat  Haulers  st  sL  To  Perform  Certain 
Transportation 

agency:  Military  Traffic  Management 
Command  (MTMC). 
action:  Invitation  for  commercial  boat 
haulers,  other  common  carriers,  and 
freight  forwarders  to  perform 
transportation  of  Department  of  Defense 
(DOD)  and  United  States  Coast  Guard 
(USCG)  uniformed  servicemembers* 
boats. 

summary:  A  recent  action  by  the  Per 
Diem  Travel  and  Transportation 
Allowance  Committee  allows  uniformed 
servicemembers  to  ship  their  personal 
boats  as  part  of  their  household  goods 
enUtlement  MTMC  is  inviting  interested 
commerical  boat  haulers  and  other 
common  carriers  and  freight  forwarders 
to  participate  in  the  transportation  of 
these  boats,  which  may  or  may  not  be 
on  their  own  trailers  and  are  comprised 
of  a  large  variety  of  configurations. 

Interested  carriers  will  be  required  to 
submit  copies  of  certificates  or  permits 
(interstate,  intrastate,  or  international 
operating  rights),  financial  statements 
for  the  past  two  taxable  years, 
insurance  certificates,  and  understand 
that  at  a  later  date,  will  be  required  to 
sign  an  approved  tender  of  service  that 
•     is  currently  in  the  process  of  being 
developed.  These  documents  will  be 
reviewed  by  the  Military  Traffic 
Management  Command,  and  only 
carriers  meeting  the  requirements  will 
be  approved  to  participate  in  this 
program. 

Each  shipment  will  be  offered  to 
carriers  on  a  one-time-only  bid  basis. 

This  invitation  applies  only  in 
connection  with  the  one-time-only 
movements,  by  personal  property 
government  bill  of  lading,  of  boats  that 
are  related  to  permanent  change  of 
station  movements  of  uniformed  DOD 
and  USCG  servicemembers. 

Carriers  interested  in  Military  Traffic 
Management  Command's  boat 
transportation  program  should  contact: 
Ms.  Rosemarie  Guzzardo  (for  domestic 
and  international  approval),  703-756- 
1190.  Ms.  Janet  Phillips  and/or  Ms. 


Diane  Coleman  (for  dometic  boat 
moves).  70J-756-2577/8,  Mr.  Mel 
Williams  (for  international  boat  moves). 
703-756-2397.  Headquarters.  Military 
Traffic  Management  Command.  ATTN: 
MT-PPC  (Room  408),  5611  Columbia 
Pike,  Falls  Church,  Virginia  22041-5050. 
Kennetii  L  Dantoo. 

Department  of  the  Army.  Alternate  Liaison 

Officer  with  the  Federal  Register. 

[FR  Doc.  88-12170  Filed  5-19-89:  8:45  am) 
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Corps  of  Engineers.  Department  of 
tt)«  Army 

Intent  To  Wlthdiaw  Notice  of  Intent  To 
Prepare  a  Draft  Environmental  Impact 
Statemsnt  (DEIS)  for  Construction  of 
Community  Plor  and  Subsequent 
Developmsnt  by  Mr.  Ben  Benson  on 
Cedar  Island,  In  Aecomaek  County,  VA 

May  15. 1989. 

agency:  U.S.  Army  Corps  of  Engineers, 
DOD. 

action:  Notice  of  Intent  to  Withdraw 
Notice  of  Intent 

SUMMAWr.  Oi  November  5. 1986,  the 
Norfolk  District  U.S.  Army  Corps  of 
Engineers  published  a  Notice  of  Intent  to 
Prepare  a  Draft  Environmental  Impact 
Statement  PEIS).  This  Notice  requested 
public  scoping  comments  regarding  the 
issues  to  be  addressed  in  the  DEIS 
concerning  the  direct  and  indirect 
effects  of  constructing  a  conmiunity  pier 
on  Cedar  Island,  a  barrier  island  located 
on  the  Eastern  Shore  of  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT. 
Questions  about  the  subject  action  can 
be  answered  by:  Ms.  Linn  Maxwell.  U.S. 
Army  Corps  of  Engineers.  Norfolk 
District.  803  Front  Street.  Norfolk. 
Virginia  23510.  (804)  441-7218. 
SUPPUEMENTARY  INFORMATION:  On 
February  3. 1988.  the  final  Corps  of 
Engineers  regulations  regarding  the 
implementation  of  the  National 
Environmental  Policy  Act  (NEPA)  were 
published  in  Volume  53,  Number  22  of 
the  Federal  Renter.  According  to  these 
regulations,  the  Corps  of  Engineers  shall 
consider  the  following  factors  in  the 
scope  of  analysis  for  a  NEPA  document 
(i.e.  EIS): 

a.  Identify  those  portions  of  the  entire 
project  over  which  the  District  Engineer 
will  have  sufficient  control  and 
responsibility  to  warrant  Federal 
review: 

b.  Determine  whether  or  not  the 
regulated  activity  will  comprise  merely 
a  link  to  a  larger  project,  will  induce 
development,  or  will  result  in 
development  that  would  not  otherwise 
occur; 


c.  Determine  the  extent  to  which  the 
entire  project  will  be  within  the  Corps  of 
Engineers'  regulatory  jurisdiction;  and 

d.  Determine  the  extent  of  cumulative 
Federal  control  and  responsibility. 

Based  on  the  above,  and  the  guidance 
received  from  the  Office  of  Chief 
Engineer,  the  Norfolk  District  Engineer 
has  determined  that  the  preparation  of  a 
DEIS  for  this  project  is  not  warranted. 
Billy  W.  Frost, 

Lieutenant  Colonel,  Corps  of  Engineers. 

Acting  District  Engineer. 

(FR  Doc  89-12144  Filed  5-19-89:  8:45  am) 
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DEPARTMEKfT  OF  EDUCATION 

Notice  of  Proposed  Information 
Coflection  Requests 

AGENCY:  Department  of  Education. 
ACTIOH:  Notice  of  Proposed  Information 
Collection  Requests. 


SUMMARY:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATE:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  21, 
1989. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  knd  Regulatory  Affairs, 
Attention;  Jim  Houser,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW..  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster. 
Department  of  Education,  400  Maryland 
Avenue  SW..  Room  5624,  Regional 
Office  Building  3.  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  B  Webster  (202)  732-3915. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 


The  Director,  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  pnor  to  submission 
of  these  requests  to  OMB.  Edch 
proposed  information  cullection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.g.. 
new,  revision,  extension,  existing  or 
reinstatement-  (2)  Title:  (3)  Frequency  of 
collection;  (4)  The  affected  public:  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above 

Dated:  May  1&  1989. 

Caries  U.  Rice. 

Director,  for  Office  of  Information.  Resourctfs 
Management 

OffiGe  of  Educational  Research  and 
Improvement 

Type  of  Reviev^-:  New  Collection 

Title:  Final  Performance  Report  for  the 
College  Library  Technology  and 
Cooperation  Grants  Program.  HEA 
Title  II-D 

Frequency:  Annually 

Affected  Public:  Non-profit  institutions 

Reporting  Burden: 
Responses:  48 
Burden  Hours:  46 

Recordkeeping  Burden: 
Recordkeepers:  1 
Burden  Hours:  1 

Abstract:  This  form  is  needed  for 
institutions  of  higher  education  and 
non-profit  ot^anization  grantees  to 
submit  their  final  performance  reports 
to  the  Department  to  provide  data  and 
information  on  their  projects  and  to 
enable  the  Department  to  close-out 
the  grant  awards. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision 

Title:  Application  for  Federal  Student 

Aid 
Frequency:  Annually 
Affected  Public:  Individuals  or 

households 
Reporting  Burden: 

Responses:  6,868.330 

Burden  Hours:  .95 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 
.Abstract:  This  form  will  collect 

information  from  students  who  are 

applying  for  Federal  Student  Aid.  The 

Department  will  determine  eligibility 

for  student  aid  under  the 
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Department's  student  financial 
assistance  programs. 
(FR  Doc.  89-12134  Filed  V19-89-.  8:45  am] 
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DEPARTMENT  OF  ENERGY 

(Oocktt  No.  PP-89] 

Notice  of  Intent  To  Prepere  an 
Environmental  Impact  Statement  and 
To  Conduct  Puialic  Scoping  Meetings; 
Bangor  Hydro-Electric  Co. 

AOCNCY:  Department  of  Energy. 
ACnOfC  Notice  of  intent  (NOI)  to 
prepare  an  environmental  impact 
statement  (EIS).  


SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1989 
(NEPA)  and  the  regulations  of  the 
Council  on  Environmental  Quality  at  40 
CFR  1501.7.  the  Department  of  energy 
(DOE)  announces  its  Intention  to 
prepare  an  EIS  to  assess  the 
environmental  effects  of  the 
construction  and  operation  of  an  electric 
transmission  line  crossing  the  U.S. 
international  border,  and  to  conduct 
public  scoping  meetings.  This  EIS  will 
be  prepared  to  assess  the  environmental 
impacts  of  a  proposed  DOE  action:  to 
grant  (with  terms  and  conditions)  or  to 
deny  a  Presidential  permit  authorizing 
Bangor  Hydro-Electric  Company 
(Bangor  Hydro)  to  construct,  connect, 
operate  and  maintain  at  the 
international  border  between  the  United 
States  and  Canada  new  facilities  for  the 
transmission  of  electric  energy. 

Issuance  of  the  Presidential  permit  by 
the  DOE  is  one  of  the  necessary  steps 
leading  to  the  construction  of  an  electric 
transmission  line  which  crosses  the  U.S. 
international  border.  Issuance  of  the 
permit  indicates  that  there  is  no  Federal 
objection  to  the  project,  but  does  not 
mandate  that  the  project  be  completed. 

Invitation  to  Comment:  To  ensure  that 
the  full  range  of  issues  related  to  this 
proposal  are  addressed,  comments  on 
the  proposed  scope  and  content  of  the 
EIS  are  invited  from  all  interested 
parties.  Written  comments  or 
suggestions  to  assist  the  DOE  In 
identifying  significant  environmental 
issues  and  the  appropriate  scope  of  the 
EIS  should  be  postmarked  by  July  21. 
1989.  Comments  received  after  that  date 
will  be  considered  to  the  extent 
practicable.  Agencies,  organizations, 
and  the  general  public  are  also  invited 
to  present  oral  comments  or  suggestions 
pertinent  to  preparation  of  this  EIS  at 
the  public  scoping  meetings  scheduled 
as  indicated  below.  Written  and  oral 
comments  will  be  given  equal  weight  in 


the  scoping  process.  Comments  and 
suggestions  received  during  the  scoping 
period  will  be  considered  in  preparing 
the  draft  EIS.  The  draft  EIS  is  expected 
to  be  completed  In  1989,  at  which  time 
its  availability  will  be  aimounced  in  the 
Federal  Re^ster,  and  public  comments 
will  again  be  solicited.  Comments  on  the 
draft  EIS  will  be  considered  in  preparing 
the  final  EIS. 

Aoomases:  Written  comments  or 
suggestions  on  the  scope  of  the  EIS, 
requests  to  speak  at  the  scoping 
meetings,  or  questions  concerning  the 
project  should  be  directed  to:  Anthony  J. 
Como,  Office  of  Fuels  Programs  (FB-52), 
Office  of  FossU  Energy.  U.S.  Department 
of  Energy.  1000  Independence  Avenue. 
SW..  Washington.  DC  20585.  (202)  586- 
5935. 


Fon  njwTMia  imfobmation  comtact: 

For  general  information  on  the  EIS 
process,  please  contact:  Carol  M. 
Borgstrom,  Director.  Office  of  NEPA 
Project  Assistance  (EH-25),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  (202)  586-teoO. 
DATtS:  Written  comments  and 
suggestions  on  the  proposed  scope  of  the 
EIS  should  be  postmarked  by  July  21. 
1989  to  assure  consideration  in  the 
preparation  of  the  EIS.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
Dates  of  Public  Scoping  Meetings: 
Tuesday.  June  13. 1980,  at  7:00  p.m.  in 
the  Brewer  Middle  School.  5  Somerset 
Street.  Brewer,  Maine;  Wednesday.  June 
14, 1989,  at  IIKX)  a.m.  in  the  Assembly 
Room,  Administration  Building, 
Washington  County  Vocational 
Technical  Institute  on  River  Road  in 
Calais,  Maine;  Wednesday,  June  14. 
1989,  at  7.00  p.m.  at  the  University  of 
Maine  Science  Building,  Room  102  in 
Machias,  Maine:  and  Thursday,  June  15, 
1989,  at  11:00  a.m.  at  the  Milford  Town 
Hall.  Davenport  Street,  Milford,  Maine. 

tUPPLSMEMTARY  INFORMATION:  On 

December  16, 1988,  Bangor  Hydro 
applied  to  the  Economic  Regulatory 
Administration  »  pursuant  to  Executive 
Order  No.  10485.  as  amended  by 
Executive  Order  No.  12038.  for  a 
Presidential  permit  to  construct, 
connect,  operate  and  maintain  electric 
transmission  facilities  at  the 
international  border  between  the  U.S. 
and  Canada.  This  application  has  been 
docketed  as  PP-89.  Bangor  Hydro's 
proposed  project  is  scheduled  for 


'  On  February  7, 1989.  DOE  Delegation  Order  No. 
0204-127  wai  liiued  traniferring  the  authority  to 
grant  Preiidential  permlta  from  the  Administrator, 
Economic  Regulatory  Admlnlatration.  to  the 
Atiiatant  Secretary.  FoMll  Energy. 


service  by  1991  and  would  consist  of 
construction  of  an  80-mile,  345-kilovolt 
(kV),  overhead  electric  transmission  line 
which  would  cross  the  U.S.  Canadian 
border  at  Baileyville.  Maine,  extend 
approximately  80  miles  southwest,  and 
terminate  at  an  existing  345/ll5-kV 
substadon  located  at  Orrington,  Maine. 
The  proposed  facilities  would  connect  at 
the  international  border  with  similar 
facilities  to  be  constructed  by  the  New 
Brunswick  Electric  Power  Commission. 

Approximately  12  miles  of  the  line 
will  follow  existing  righU-of-way,  and 
much  of  the  remainder  will  reauire 
clearing.  Bangor  Hydro  estimates  that 
rou^ly  1500  to  2000  acres  of  land  will 
have  to  be  cleared.  The  proposed  right- 
of-way  would  be  270  feet  wide  except  in 
areas  where  only  a  narrower  corridor 
can  be  obtained. 

The  DOE  has  determined  that  the 
issuance  of  a  Presidential  permit  to 
Bangor  Hydro  for  the  proposed  facilities 
would  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Consequently, 
pursuant  to  the  provisions  of  the  NEPA. 
an  EIS  will  be  prepared  to  assess  the 
impact  of  the  proposed  action  on  the 
environment. 

Interested  agencies,  organizations, 
and  members  of  the  general  public 
desiring  to  submit  written  comments  or 
suggestions  for  consideration  In 
connection  with  the  preparation  of  this 
EIS  are  invited  to  do  so  and  are 
encouraged  to  attend  the  public  scoping 
meetings  which  will  be  held  as 
previously  Identified. 

Parties  who  desire  to  present  oral 
comments  at  the  scoping  meetings 
should  provide  advanced  notice  to  the 
DOE  as  described  below  under 
"COMMENTS  AND  SCOPING 
MEETINGS."  Upon  completion  of  the 
draft  EIS,  Its  availability  will  be 
announced  In  the  Federal  Register,  at 
which  time  further  comments  will  be 
solicited. 

Preliminary  Definition  of  Environmental 
Issues 

The  purpose  of  this  notice  is  to  solicit 
comments  and  suggestions  for 
consideration  in  preparation  of  the  EIS. 
As  background  for  public  comment  and 
suggestions,  it  Is  useful  to  list  those 
environmental  issues  which  have  been 
tentatively  identified  for  analysis  and 
assessment  in  the  EIS.  This  list  is  not 
intended  to  be  all  Inclusive  or  to  imply 
any  predetermination  of  impacts. 
Additional  issues  for  analysis  may  be 
identified  as  a  result  of  public  comment. 


A.  Environmental  Issues  Associated 
with  Transmission  Line  Construction 

(1)  The  loss  or  modification  of  upland 
plant  communities  due  to  the  permanent 
removal  of  all  tall-growing  vegetation 
from  proposed  rights-of-way,  and  of  all 
vegetation  from  tower  footings,  access 
roads  substation  sites; 

(2)  Minor  relocations  and  alterations 
to  other  existing  facilities  along 
proposed  rights-of-way; 

(3)  Temporary  disruption  of  wildlife 
communities,  agricultural  production 
and  other  land  uses  along  the  line  route 
during  actual  construction; 

(4)  Potential  long-term  effects  on 
wildlife  communities  from  loss  and 
modification  of  habitat; 

(5)  Temporary  Interference  with 
aquatic  life  during  construction  at 
stream  and  river  crossings; 

(6)  Potential  long-term  effects  to 
aquatic  resources  bom  erosion  and 
sedimentation  and  clearing  of  riparian 
vegetation; 

(7)  Temporary  socioeconomic 
perturbations  due  to  the  influx  of 
construction  woricers  into  sparsely 
populated  areas; 

(8)  Temporary  noise  and  air  pollution 
resulting  from  operation  of  construction 
equipment  and  from  burning  of  slash 
from  clearing  of  rights-of-wajr; 

(9)  Disruption  and  displacement  of 
soils  during  activities  associated  with 
land  clearing:  and 

(10)  Potential  contamination  of 
groundwater. 

B.  Environmental  Issues  Associated 
with  Transmission  Line  Operation  and 
Maintenance 

(1)  Long-term  withdrawal  of 
traditional  land  use  (e.g..  forest, 
agriculture,  residential)  writhin  rights-of- 
way  and  land  required  for  other  project 
facilities; 

(2)  Periodic  interference  with  plant 
and  wildlife  communities  along  rights- 
of-way  due  to  required  maintenance 
activities,  particularly  vegetation 
control; 

(3)  Generation  of  acoustic  noise  and 
electit)magnetic  Interference  with  radio 
and  television  reception  along  rights-of- 
way; 

(5)  Possible  health  effects  itom 
periodic  and/or  prolonged  exposure  to 
electric  and  magnetic  fields  produced  by 
alternating  current  transmission; 

(6)  Possible  long-term  effects  on 
public  healtii  and  aquatic  and  terrestrial 
organisms  due  to  the  use  of  herbicides 
for  vegetation  conbtil  along  rights-of- 
way; 

(7)  Indirect  ecological  and 
socioeconomic  effects  resulting  fit)m 
easier  unauthorized  human  access  to 
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some  areas  via  access  roads  and  rights- 
of-way.  such  as  increased  hunting  or  use 
by  motorcycles  or  snowmobiles;  and 

(8)  Long-term  visual  impacts  resulting 
trom  the  presence  of  support  towers, 
conductors,  and  other  project  facilities. 
C.  Other  Specific  Environmental  Issues 

(1)  The  possibility  of  affecting 
threatened  or  endangered  species  or 
critical  habitats  for  such  species; 

(2)  Identification  and  review  of 
alternatives  to  constiniction  within  a 
100-year  floodplain  or  identified 
wetlands  and  identification  and  review 
of  mitigating  measures  to  be  taken  if  it  is 
found  that  there  are  no  practicable 
alternatives  to  construction  in  a 
floodplain  or  wetiand; 

(3)  Possible  direct  and  adverse  effects 
on  the  values  for  which  a  wild,  scenic  or 
recreational  river  was  established; 

(4)  Environmental  factors  relevant  to 
any  proposed  construction  in  or  over 
navigable  rivers,  or  to  any  proposed 
actions  resulting  in  the  discharge  of 
dredge  or  fill  materials  into  any  waters 
of  the  U.S.;  and 

(5)  Actions  having  an  impact  on  the 
continued  use  and  viability  of  prime  and 
unique  farmlands. 

Preliminary  Definition  of  Alternatives 

One  of  the  major  purposes  of  an  EIS  is 
to  define  the  reasonable  alternatives  to 
the  proposed  action  and  the 
environmental  impacts  to  be  expected 
from  each  reasonable  alternative.  As 
background  for  public  conunents  and 
suggestions  concerning  reasonable 
alternatives  to  be  considered,  die  broad 
classes  of  alternatives  which  have  been 
tentatively  identified  are  described 
briefly  below. 

"Alternatives  to  the  Transmission 
Line  Should  the  Presidential  Permit  Be 
Denied"  addresses  those  alternatives  to 
the  proposal  which  attempt  to  achieve 
the  stated  benefits  of  the  proposed  line 
if  the  DOE  denies  the  permit.  "Design 
Alternatives  to  the  Proposed  Action" 
addresses  design,  routing  and  other 
variations  to  the  line  as  proposed  should 
the  DOE  grant  Uie  permit  with  such 
conditions. 

A.  Alternatives  to  the  Transmission 
Line  Should  the  Presidential  Permit  Be 
Denied 

If  the  DOE  does  not  grant  the  permit, 
alternatives  to  Uie  proposal  available  to 
Bangor  Hydro  to  achieve  the  stated 
benefit  of  the  project  include: 

(1)  Installing  larger  size  conductors  on 
existing  transmission  lines  to  increase 
transfer  capability  and  reduce  electrical 
losses; 

(2)  Development  and  constructioaof 
new.  non-conventional  types  of 


generating  plants  (e.g.,  solar  or  wind) 
closer  to  load  centers  to  reduce  the  ne»>d 
for  construction  of  conventional 
generating  plants  and  to  reduce 
electrical  transmission  losses; 

(3)Load  management  by  energy 
storage  or  conservation  and/or 
replacement  of  some  end  uses  of 
electricity  by  other  sources  of  energy, 
which  would  reduce  seasonal  variations 
in  load  and  total  annual  electrical 
energy  requirements; 

(4)  Purchases  of  power  from  utilities 
within  the  United  States;  and 

(5)  Development  of  cogeneration  and 
distributed  small  power  projects 
throughout  the  state. 

B.  Design  Alternatives  to  the  Proposed 
Transmission  Line 

The  environmental  impacts  which 
would  result  from  construction  and 
operation  of  the  proposed  project  would 
depend  on  the  choice  among  a  number 
of  alternative  possibilities  as  to  where, 
when  and  how  the  project  was 
constinicted.  as  well  as  the  choice  of 
alternative  maintenance  and  repair 
procedures  during  operation.  The  DOE 
could  grant  die  Presidential  permit 
subject  to  conditions  controlling  these 
variables.  Such  conditions  would  be 
identified  in  the*€IS.  Tentatively 
identified  groups  of  alternatives  for 
consideration  in  the  EIS  include:  (a) 
Design,  (b)  route  selectioa  (c) 
construction  practices  and  (seasonal) 
timing,  (d)  rights-of-way  clearing 
procedures,  and  (e)  rights-of-way 
maintenance  practices. 

Comments  and  Scoping  Meetings 

The  purpose  of  the  scoping  meetings 
Is  to  obtain  information  from  interested 
parties  on  the  issues  which  should  be 
addressed  when  preparing  the  EIS. 
These  meetings  will  be  conducted 
informally;  however,  a  transcript  of  the 
meetings  will  be  prepared.  Parties  who 
desire  to  present  oral  comments  at  a 
meeting  should  provide  advanced  notice 
to  the  DOE  by  June  6, 1989,  if  possible. 
The  DOE  has  designated  Ms.  Constance 
L  Buckley,  Deputj-  Director  of  DOEs 
Office  of  Fuels  Programs,  as  presiding 
officer  at  these  meetings.  The  presiding 
officer  will  establish  the  order  of 
speakers  and  provide  any  additional 
procedures  necessarj-  for  the  conduct  of 
the  meetings. 

Speakers  will  be  allotted 
approximately  10  minutes  for  their  oral 
statement.  Should  any  speaker  desire  to 
provide  for  the  record  further 
information  which  cannot  be  presented 
within  the  designated  time,  such 
additional  informatin  may  be  submitted 
in  writing  by  July  21. 1989.  Written 
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commenta  will  be  considered  and  given 
equal  weight  with  oral  commenU. 
Meetings  will  commence  at  the  timet 
specined  above  and  will  continue  until 
those  present  who  with  to  speak  have 
had  an  opportunity  to  do  so. 

A  transcript  of  the  scoping  meetings 
will  be  retained  by  the  DOE  and.  upon 
request,  made  available  for  inspection 
and  copying  at  the  Freedom  of 
Information  Ubrary.  Room  lB-09a 
Forrestal  Bldg..  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
between  the  hours  of  MO  a.m.  and  4:00 
p.m..  Monday  through  Friday. 
Draft  EI8  Schedule  and  Availability 

The  draft  EIS  is  scheduled  for 
completion  by  December  1989.  at  which 
time  its  availability  will  be  announced 
In  the  Fedatal  RagUter  and  public 
comments  again  will  be  solicited. 

Those  individuals  who  do  not  wish  to 
submit  commenU  or  suggestions  at  thU 
time  but  who  would  like  to  receive  a 
copy  of  the  draft  HS  for  review  and 
comment  when  it  U  Issued  should  noUfy 
Mr.  Anthony  ].  Como  at  the  address 
given  in  the  prior  section. 

One  of  the  requirements  placed  on  the 
applicant  for  a  Presidential  permit  is  the 
submission  of  an  Environmental  Report 
This  report  Is  scheduled  for  completion 
by  July  1989.  This  and  other  documents 
to  be  used  in  the  preparation  of  the  draft 
EIS  will  be  made  available  for  public 
inspection  at  several  public  libraries  or 
reading  rooms  In  Maine.  A  notice  of 
these  locations  will  be  provided  In  the 
Federal  Raglstar  at  a  later  date. 

Utu«d  in  Washington,  DC  on  May  16. 1989. 
Pater  N.  ■rush. 

Acting  AuitUmt  Secntary.  Environment. 
Safety  and  Health. 
(FR  Doc  8»-12214  Filed  5-a-aB;  8:45  am) 


Mor«Milown  Energy  Teehnology 
Center  Ftnendel  Aaaielwwe  Award  to 

Stanford  Univerettr.  Oirm^ 


AOINCV:  U.S.  Department  of  Energy 
(DOE).  Morgantown  Fjiergy  Technology 
Center. 

'  action:  Notice  of  acceptance  of  a  non- 
competitive financial  assistance 
application  for  grant  award. 


appropriate  based  upon  the  following 

Information: 

This  project  is  to  support  Uie 
continuation  of  Uie  research  conducted 
under  a  previous  DOE  Contract  No.  DE- 
AC21-B5MC22042  entitled  "Reservoir 
Characterization  for  COi  Flooding/'  The 
objectives  of  the  proposed  research  are 
to  determine  the  mechanisms  of  viscous 
instabilities,  gravity  override,  reservoir 
heterogeneity,  and  phase  behavior  of 
reservoir  and  Injected  fluids  and 
processes  to  field  scale,  tiie  final  step 
before  verification  by  field  pilot  tests  or 
Hooding. 

Successful  completion  of  these 
objectives  will  provide  more  accurate 
predictions  of  the  COi  miscible  process 
and  thus  reduce  the  technical  and 
economical  risk  of  process  application. 

The  propose  research  has  specific 
relevance  to  Uie  DOE  Fossil  Energy 
mission  to  develop  technology  for 
providing  adequate  energy  supplies  at  a 
reasonable  cost.  Successful  completion 
of  this  research  will  provide  more 
accurate  predictions  for  successful  COi 
process  application  which  has  direct 
application  in  the  area  of  enhanced  oil 
recovery. 

In  view  of  the  previous  research 
completed  in  this  area  to  date  by 
Stanford  University  and  In  an  effort  to 
bring  the  process  to  field  scale  level 
utilizing  the  knowledge  and  experience 
already  gained  titfough  their 
Involvement  In  the  previous  effort,  it  has 
been  determined  that  It  U  appropriate  to 
award  Uiis  grant  to  Stanford  University 
on  a  non-competitive  basis. 
ron  RmTMBUMwnMATWM  comtact: 
James  H.  Urbati.  1-07.  U.S.  Department 
of  Energy.  Morgantown  Energy 
Technology  Center.  P.O.  Box  88a 
Morgantown.  West  Virginia  28607-0880. 
Telephone:  (304)  291-4089.  Procurement 
Request  No.  Zl-8gMC282S3.000. 
Louie  L.  Calaway. 

Director.  Acquisition  and  Assistance 
Division.  Morgan  totvn  Energy  Technology 
Center. 
Dated:  May  &  1989 


summer  program  to  motivate  mmonty 
and  women  high  school  students  to 
pursue  careers  In  engineering  and 
science.  ThU  grant  wiU  fund  an  eight- 
week  program  for  high  school  studenU 
through  die  program  entitied  "DOE 
Engineering/Science  Career 
Orientation"  and  wiU  be  administered 
by  die  Distinct  of  Columbia  Metropohtan 
Consortium  For  Minorities  In 
Engineering,  Inc.  (METCON). 
Fon  FonTMin  impowmtioii  comtact: 

U.S.  Department  of  Energy.  Office  of 

Procurement  Operations.  Athi:  Normal 

Fredericks.  MA-452.2. 1000 

Independence  Ave..  SW..  Washington. 

DC  20585.  Telephone  No.  (202)  588-5707. 

Jeffrey  Rulwnsteiii, 

Director.  Contract  OperaUons Division  "A". 

Office  of  Procurement  Operations. 

[FR  Doc  88-12215  FUed  5-19-89: 8:45  am) 
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•UMMANV:  The  DOE.  Morgantown 
Energy  Technology  Center,  in 
accordance  with  10  CFR  e00.7(b).  gives 
notice  of  its  plans  to  award  a  tiiree  year 
grant  to  the  Department  of  Petroleum 
Engineering.  Stanford  University, 
Standford.  California  In  the  amount  of 
$735,889. 

The  DOE  has  determind  that 
restriction  to  Stanford  University  is 


Intent  to  Awwd  Qrtntlo  Howard 

Univeralty 

AOmcv:  U.S.  Department  of  Energy. 

action:  Notice  of  intent  to  make  a 

noncompetitive  financial  assistance 

award.  


__  The  Department  of  Energy 

announces  that  It  plans  to  make  a 
noncompetitive  award  of  $20,400.  under 
grant  number  DB-FG01-88MA3932a  to 
Howard  University  for  conducting  a 


Federal  Energy  Regulatory 
Coinmleelon 

[Prelect  No.  3198-003;  CaMomial 
Seylee  Hydro  Aeeodote^AviilleWBty 
of  Environmental  Aaniimont 

May  17. 1969. 

In  accordance  with  the  National 
Environmental  PoUcy  Act  of  1968  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR.  Part  380  (Order  No. 
486.  52  FR  47897),  the  Office  of 
Hydropower  Ucensing  has  reviewed  Uie 
application  for  major  Hcense  for  Oie 
proposed  Sayles  Flat  Project  located  on 
the  South  Fork  of  die  American  River  m 
El  Dorado  county  near  Twin  Bridges. 
CA.  and  has  prepared  an  Environmental 

Assessment  (EA)  for  die  proposed 

project 
Copies  of  die  EA  are  available  for 

review  in  die  Public  Reference  Branch. 

room  1000.  of  die  Commission's  offices 

at  825  Nordi  Capitol  Stieet  NE., 

Washington.  DC  20428. 

Comments  should  be  filed  within  30 
days  ftx)m  the  date  of  tills  notice  and 
should  be  addressed  to  Lois  D.  Cashell. 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Stieet. 
NE..  Washington.  DC  20428.  Please  affix 
Project  No.  3195-003  to  all  comments. 
For  furtiier  information,  please  contact 
Lee  Emery,  Environmental  Assessment 
-      Coordinator,  at  (202)  376-4454. 
Lola  D.  Cashell, 

Secretary. 

[FR  Doc  89-12187  FUed  5-19-89: 8:46  am) 
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[Docket  Not.  CP87-57-006  et  al.] 

Florida  Gaa  Tranamiaaion  Co.  et  al.; 
Natural  Gaa  Certificate  Fliinga 

May  16. 1989. 

Take  notice  tiiat  the  following  filings 
have  been  made  with  die  Commission: 

1.  Florida  Gas  Transmission  Company 

(Docket  No.  CP87-57-006J 

Take  notice  that  on  April  27, 1989, 
Florida  Gas  Transmission  Company 
(FGT),  P.O.  Box  1188,  Houston,  Texas 
77251-1188,  filed  in  Docket  No.  CP87-57- 
006,  a  petition  to  amend  the  order  issued 
luly  29. 1987,  in  Docket  No.  CP87-57-O00 
authorizing  FGT  to  transport  natural  gas 
for  Monsanto  Chemical  Company 
(Monsanto],  so  as  to  extend  that  service 
for  another  year,  all  as  more  fully  set 
forth  in  the  petition  to  amend  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

FGT  states  that  on  April  24, 1989.  FGT 
and  Monsanto  entered  into  a  letter 
agreement  which  provides  for  the 
continuation  of  transportation  service 
for  anotiier  year  in  accordance  witii  die 
intemiptible  transportation  agreement 
dated  September  18, 1986,  consistent 
with  Commission  policy. 

FGT  states  that  it  is  requesting 
authorization  to  continue  the 
transportation  service  for  Monsanto  in 
accordance  widi  Rate  Schedule  X-26  for 
a  one-year  period  beyond  the  January 
16. 1990  expiration  date  of  the  current 
certificate  authorization. 

FGT  states  tiiat  die  term  of  die 
existing  transportation  agreement  on  file 
as  FGTs  Rate  Schedule  X-26  is  for  five 
years;  thus  no  change  to  the  term  tiiereof 
is  required. 

FGT  states  that  no  additional  points 
of  receipt  or  delivery  are  proposed; 
therefore,  FGT  is  not  requesting 
authorization  to  construct  any  new 
facilities. 

FGT  indicates  that,  since  the 
transportation  service  is  fully 
intemiptible  and  is  contingent  upon  the 
availability  of  capacity  sufficient  to 
provide  die  service  witiiout  detriment  or 
disadvantage  to  FGTs  existing 
customers,  the  transportation  service 
proposed  herein  cannot  have  an  adverse 
impact  on  FGTs  existing  customers. 

Comment  date:  June  6. 1989,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Florida  Gas  Transmission  Company 

(Docket  No.  CP87-166-005] 

Take  notice  that  on  April  27, 1989. 
Florida  Gas  Transmission  Company 
(FGT)).  P.O.  Box  1188,  Houston.  Texas 
77251-1188.  filed  in  Docket  No.  CP87- 


166-005.  a  petition  to  amend  the  order 
issued  August  13. 1987.  in  Docket  No. 
CP87-166-000  autiiorizing  FGT  to 
transport  natiu-al  gas  for  Enron 
Industrial  Natiu-al  Gas  Company  (Enron 
Industrial),  a  Hinshaw  pipeline,  so  as  to 
extend  that  service  for  another  year,  all 
as  more  fully  set  fordi  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

FGT  states  that  on  April  24, 1989,  FGT 
and  Enron  Industrial  entered  into  a 
letter  agreement  which  provides  for  the 
continuation  of  transportation  service 
for  another  year  in  accordance  with  the 
intemiptible  transportation  agreement 
dated  January  12, 1987.  consistent  with 
Commission  policy. 

FGT  states  that  it  is  requesting 
authorization  to  continue  the 
transportation  service  for  Enron 
Industrial  in  accordance  with  Rate 
Schedule  X-27  for  a  one-year  period 
beyond  the  January  16, 1990  expiration 
date  of  the  ciurrent  certificate 
authorization. 

FGT  states  Uiat  die  term  of  die 
existing  transportation  agreement  on  file 
as  FGTs  Rate  Schedule  X-27  is  for  five 
years;  thus  no  change  to  the  term  thereof 
is  required. 

FGT  states  that  no  additional  points 
of  receipt  or  delivery  are  proposed; 
therefore,  FGT  is  not  requesting 
authorization  to  construct  any  new 
facilities. 

FGT  indicates  that,  since  the 
transportation  service  is  fully 
intemiptible  and  is  contingent  upon  the 
availability  of  capacity  sufficient  to 
provide  the  service  without  detriment  or 
disadvantage  to  FGTs  existing 
customers,  the  transportation  service 
proposed  herein  cannot  have  an  adverse 
impact  on  FGTs  existing  customers. 

Comment  date:  June  6, 1989,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  Florida  Gas  Transmission  Company 

(Docket  No.  CP88-424-003] 

Take  notice  diat  on  April  27, 1989, 
Florida  Gas  Transmission  Company 
(FGT).  P.O.  Box  1188.  Houston,  Texas 
77251-1188,  filed  in  Docket  No.  CP88- 
424-003,  a  petition  to  amend  the  order 
issued  September  21, 1988,  in  Docket  No. 
CP88-424-000  autiiorizing  FGT  to 
transport  natural  gas  for  Phoenix 
Pipeline  Company  (Phoenix),  so  as  to 
extend  that  service  for  another  year,  all 
as  more  fully  set  forth  in  die  petition  to 
amend  whidi  is  on  file  with  l&e 
Commission  and  open  to  public 
inspection. 

FGT  states  diat  on  April  24. 1989.  FGT 
and  Phoenix  entered  into  a  letter 


agreement  which  provides  for  the 
continuation  of  transportation  service 
for  another  year  in  accordance  with  the 
intemiptible  transportation  agreement 
dated  March  29, 1988.  consistent  with 
Commission  policy. 

FGT  states  that  it  is  requesting 
authorization  to  continue  the 
transportation  service  for  Phoenix  in 
accordance  witii  Rate  Schedule  X-35  for 
a  one-year  period  beyond  the  September 
20, 1989  expiration  date  of  the  current 
certificate  authorization. 

FGT  states  that  die  term  of  the 
existing  transportation  agreement  on  file 
as  FGTs  Rate  Schedule  X-35  is  for  ten 
years:  thus  no  change  to  the  term  thereof 
is  required. 

FGT  states  that  no  additional  points 
of  receipt  or  delivery  are  proposed: 
therefore.  FGT  is  not  requesting 
authorization  to  construct  any  new 
facilities. 

FGT  indicates  that,  since  the 
transportation  service  is  fully 
intemiptible  and  is  contingent  upon  the 
availability  of  capacity  sufficient  to 
provide  the  service  without  detriment  or 
disadvantage  to  FGTs  existing 
customers,  the  transportation  service 
proposed  herein  cannot  have  an  adverse 
impact  on  FGTs  existing  customers. 

Comment  date:  June  8. 1989.  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

4.  Northern  Natural  Gas  Company, 
Division  of  Enroa  Corp. 

[Docket  No.  CPe9-1317-000] 

Take  notice  that  on  May  5. 1989. 
Northern  Natural  Gas  Company 
Division  of  Enron  Corp.  (Northern).  1400 
Smidi  Sti«et  P.O.  Box  1188,  Houston. 
Texas  77251-1188  filed  in  Docket  No. 
CP89-1317-000  a  request  pursuant  to 
section  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  15^7.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  WilUams  Gas  Marketing 
Company  (Williams),  under  the 
authorization  issued  in  Docket  No. 
CP86-435-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northern  would  perform  the  proposed 
intemiptible  transportation  service  for 
Williams,  a  mariieter  of  natural  gas. 
pursuant  to  an  intemiptible 
transportation  agreement  IT-l  dated 
April  1, 1989  (transportation  agreement 
number  69835).  The  term  of  the 
transportation  agreement  is  for  two 
years  from  the  date  of  initial  delivery, 
and  month  to  month  thereafier  unless 
terminated  upon  30  days  prior  written 
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notice  to  the  other  party.  Northern 
proposes  to  transport  on  a  peak  day  up 
to  50JOOO  MMBtu;  on  an  average  day  up 
to  37,500  KAffitu:  and  on  an  annual 
basis  18.25a000  MMBtu  of  natural  gas 
for  Williams.  It  is  stated  that  unless 
Northern  agrees  in  writing  to  a  lower 
rate.  Williams  shall  pay  Northern  each 
month  for  transportation  service  at  Uie 
maximum  rates  or  charges  In  effect  from 
time  to  time  under  Rate  Schedule  IT-l. 
or  any  effective  superseding  rate 
schedule  on  file  with  the  Commission. 
Northern  proposes  to  receive  the  subject 
gas  from  various  existing  receipt  poinU 
on  its  system  for  transportation  to 
various  existing  delivery  points  on  iU 
system.  Northern  avers  that  construction 
of  facilities  would  not  be  required  to 
provide  the  proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self- 
implementing  provision  of 
I  284.223(a)(1)  of  the  Commission's 
regulations.  Northern  commenced  such 
self-implementing  service  on  April  27. 
1989.  as  reported  in  Docket  No.  ST8^ 
3230-000. 

Comment  date:  June  30. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Noithem  Natural  Gas  Company. 
Dlvisioa  of  Enron  Cocp- 


S  284.223  of  the  Commissions 
Regulations,  as  reported  in  Docket  No. 
STB9-3191.  Northern  indicates  that  no 
new  facilities  would  be  necessary  to 
provide  the  subject  service. 

Comment  date:  June  30. 1980.  >« 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


IDocket  No.  CP-«8-1318-O00] 

Take  notice  that  on  May  5, 1989. 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.  (Northern).  1400 
Smith  Street,  P.O.  Box  1188,  Houston. 
Texas  77251-1188.  filed  in  Docket  No. 
CP-89-1318-000  a  request  pursuant  too 
1 157.205  and  1 284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Union  Pacific  Resources 
Company  (Union  Pacific),  a  producer  of 
natural  gas,  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CPSft- 
435-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  proposes  to  Uansport  on  an 
interruptible  basis  up  to  100,000  MMBtu 
of  natural  gas  on  a  peak  day,  100.000 
MMBtu  on  an  average  day  and 
36,500,000  MMBtu  on  an  annual  basis  for 
Union  Pacific.  Northern  states  that  it 
would  perform  the  transportation 
service  for  Union  Pacific  under 
Northern's  Rate  Schedule  IT-l  for  initial 
term  of  fifteen  years  and  continue  on  a 
monthly  basis  thereafter. 

It  is  explained  that  the  service 
commenced  March  30. 1989.  under  the 
automaiic  authorization  provisions  of 


6.  Panhandle  Eastern  Pipe  line 
Company 

(Docket  No.  CPSB-l 319-000) 

Take  notice  that  on  May  5, 1989, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1319.  Houston. 
Texas  77251-1042.  filed  in  Docket  No. 
CP89-1292-000  a  request  pursuant  to 
(  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  for  Manville  Sales 
CorporaUon  (Manville).  an  end  user  of 
natural  gas.  under  Panhandle's  blanket 
certificate  issued  in  Docket  No.  CM8- 
585-000.  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Pursuant  to  a  transportation 
agreement  dated  April  1. 1989. 
Panhandle  requests  authority  to 
transport  up  to  3.000  Dt.  per  day  of 
natural  gas.  on  a  firm  basis,  on  behalf  of 
Manville.  Panhandle  states  that  the 
agreement  provides  for  it  to  receive  the 
gas  from  Tnmkline  Gas  Company  at  an 
existing  point  of  interconnection  located 
in  Douglas  County,  Illinois  and  deliver 
the  gas.  less  fuel  used  and  unaccounted 
for  line  loss,  to  Johns-Manville  Sales 
Corporation  in  Defiance  County.  Ohio. 
Manville  has  informed  Panhandle  that  it 
expects  to  have  the  full  3,000  Dt. 
transported  on  an  average  day  and 
based  thereon,  estimates  that  the  annual 
transportation  quantity  would  be 
1.095,000  Dt.  Panhandle  advises  that  the 
transportation  service  commenced  on 
April  1, 1989,  as  reported  in  Docket  No. 
ST89-3170,  pursuant  to  §  284.223  of  the 
Commission's  Regulations. 

Comment  date:  June  30, 1989,  in 
accordance  with  Standard  ParagraphG 
at  the  end  of  this  notice. 


Division  of  Iowa  Public  Service 
Company  (Midwest),  a  gas  utility,  all  as 
more  fully  set  forth  in  the  application  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Specifically.  Northern  requests 
authorization  to  increase  the  firm  sales 
entitlements  for  Midwest  under  Rate 
Schedule  CD-I  by  2.300  Mcf  per  day. 
Northern  states  that,  pursuant  to  an 
underlying  service  agreement  dated 
March  10. 1989.  the  increased  sales 
service  would  become  effective  on 
November  1. 1989.  Northern  further 
states  that  the  additional  sales  service 
could  be  accomplished  without 
constructing  new  facilities  or 
rearranging  presently  authorized 
facilities. 

Comment  date:  June  6. 1989.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
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7,  Northern  Natural  Gas  Company. 
Division  of  Enron  Corp. 

[Docket  No.  CPa9-1325-000| 

Take  notice  that  on  May  5, 1989. 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street,  Houston,  Texas  77002. 
filed  in  Docket  No.  CP89-1 325-000.  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  authorization  to 
increase  the  currently  authorized  firm 
sales  entitlement  of  Midwest  Gas.  a 


8.  Northern  Natural  Gas  Company 

(Docket  No.  CP8»-1327-000l 

Take  notice  that  on  May  5. 1989. 
Northern  Natural  Gas  Company 
(Nothem).  1400  Smith  Street.  P.O.  Box 
1188.  Houston.  Texas  77251-1188  filed  m 
[Docket  No.  CP89-1327-000  a  request 
pursuant  to  S§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  an  interruptible 
basis  on  behalf  of  Apache  Corporation 
(Apache),  a  marketer  of  natural  gas. 
under  its  blanket  certificate  issued  in 
Docket  No.  CP86-435-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northern  states  that  it  proposes  to 
transport  natural  gas  on  behalf  of 
Apache  between  numerous  points  of 
receipt  in  Texas.  Oklahoma,  Kansas. 
New  Mexico,  Iowa  and  Nebraska,  and 
numerous  points  of  delivery  in  Texas. 
Iowa,  Illinois.  Kansas  and  Oklahoma. 
Northern  states  that  the  maximum 
daily,  average  daily  and  annual 
quantities  that  it  would  transport  on 
behalf  of  Apache  would  be  75,000 
MMBtu  equivalent  of  natural  gas.  56.250 
MMBtu  equivalent  of  natural  gas  and 
27,375,000  MMBtu  equivalent  of  natural 
gas,  respectively. 

Northern  indicates  that  in  Docket  No 
ST89-3228.  filed  with  the  Commission 
on  April  27, 1989,  it  reported  that 
transportation  service  on  behalf  of 
Apache  had  begun  under  the  120-day 
automatic  authorization  provisions  of 
§  284.223(a). 

Comment  date:  June  30, 1989,  >" 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


9.  Northwest  Pipeline  Cocporalion 
(Docket  No.  CPB0-1333-OOO) 

Take  notice  that  on  May  8. 1989. 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108.  filed  in  [Docket  No. 
CP89-1 333-000,  a  request,  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  provide  a 
transportation  service  for  Meridian  Oil 
Trading  Inc.  (Meridian  Oil),  a  marketer 
of  natural  gas.  under  Northwest's 
blanket  certificate  issued  in  Docket  No. 
CP86-57&-O0O  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
vnth  the  Commission  and  open  to  public 
inspection. 

Northwest  states  that  it  proposes  to 
transport  up  to  100,000  MMBtu  per  day 
of  natural  gas  for  Meridian  Oil  pursuant 
to  a  Transportation  Agreement  dated 
June  14, 1988,  as  amended  December  5, 
1988.  under  Rate  Schedule  Tl-1.  for  a 
term  continuing  to  May  31. 1980.  and 
month  to  month  thereafter,  subject  to 
termination  upon  30  business  days 
written  notice  by  either  party. 

Ncwthwest  will  tranqwrt  the  subject 
gas  through  its  system  from  any 
transportation  receipt  point  on  its 
system  to  any  transportation  delivery 
point  on  its  system. 

Northwest  also  states  that  no 
construction  of  new  facilities  will  be 
required  to  provide  this  transportation 
service. 

Northwest  further  states  that  the 
maximum  daily  transportation  volume, 
would  be  no  more  than  100.000  MMBtu. 
while  it  estimates  that  average  day  and 
annual  transportation  volumes  initially 
will  be  approximately  100  MMBtu  and 
36.500  MMBtu.  respectively. 

Northwest  advises  that  service  under 
§  84.223(a)  commenced  March  23, 1989, 
as  reported  in  Docket  No.  ST89-3069- 
000  (filed  April  17. 1989). 

Comment  date:  June  30, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

F.  Any  person  desiring  tn  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NK.  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accoi dance  with  the  requirements  of 
the  Commissions  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 


parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Section  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  v«rithin  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Conunission.  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cabell. 
Secretary. 
(FR  Doc.  8&-12188  Filed  5-19-89:  8:45  am) 

BILLING  CODE  SMT-OI-H 


[DodKt  No.  ER8»-3»1-000] 
Mic^Continent  Area  Power  Pool;  Filing 

May  11, 1989. 

Take  notice  that  on  April  28, 1989.  the 
Mid-Continent  Area  Power  Pool  (MAPP) 
filed  on  behalf  of  the  investor-owned 
public  utility  members  of  MAPP 
revisions  to  several  of  the  pool  rate 
schedules  for  the  purpose  of 
incorporating  formula  rates.  The 
schedules  affected  include  Schedule  B 


(Seasonal  Participation  Power), 
Schedule  C  (Emergency  and  Schedule 
Outage  Energy  Service)  Schedule  E 
(Economy  Energy).  Schedule  G 
(Operational  Control  Energy),  Schedule 
H  (Peaking  Power).  Schedule  1  (Short 
Term).  Schedule  K  (System  Participation 
Power),  and  Schedule  M  (General 
Purpose  Energy)  which  is  being  added. 

The  revisions  have  been  approved  by 
the  members  of  the  pool  and  MAPP 
requests  an  effective  date  of  May  l, 
1989. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  lo 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sh-eet.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
§§  385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  2a  1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  CasbeO, 
Secretary. 

|FR  Doc.  89-12189  Filed  5-19-89:  8:45  ajn| 
BILLING  CODE  crir-OI-* 


[Dodwt  No.  TII88-4-1«-0Qe  Mid  RPa»-1fi7- 
0001 

National  Fuel  Gas  Supply  Corp.; 
Proposed  Changes  in  FERC  Ges  Tariff 

May  16, 1989. 

Take  notice  that  on  May  10, 1989, 
National  Fuel  Gas  Supply  Corporation 
("National")  tendered  for  filing  m  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheets. 
to  be  effective  on  June  1, 1989. 

Sixth  Revised  Sheet  No.  71.  Page  1  of  2 
Fifth  Revised  Sheet  No.  71,  Page  2  of  2 
Fourth  Revised  Sheet  No.  71-A.  Page  1  of  2 
Third  Revised  Sheet  No.  71-A.  Page  2  of  2 
Fourth  Revised  Sheet  No.  71-B.  Page  1  of  2 
Third  Revised  Sheet  No.  71-B.  Page  2  of  2 
Third  Revised  Sheet  No.  71-C 
Sixth  Revised  Sheet  No.  72.  Page  1  of  3 
Sixth  Revised  Sheet  No.  72.  Page  2  of  3 
Sixth  Revised  Sheet  No.  72.  Page  3  of  3 
Fourth  Revised  Sheet  No.  72-A.  Page  1  of  4 
Fourth  Revised  Sheet  No.  72-A.  Page  2  of  4 
Fourth  Revised  Sheet  No.  72-A.  Page  3  of  4 
Fourth  Revised  Sheet  No.  72-A.  Page  4  of  4 
Fourth  Revised  Sheet  No.  72-a  Paqe  1  of  4 
Fourth  Revised  Sheet  No.  72-B.  Page  2  of  4 
Fourth  Revised  Sheet  No.  72-B.  Page  3  of  4 
Fourth  Revised  Sheet  No.  72-B.  Page  4  of  4 
Third  Revised  Sheet  No.  72-C 
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National  states  that  the  purpose  of 
this  filing  is  to  update  the  amount  of 
take-or-pay  charges  approved  by  the 
Federal  Energy  Regulatory  Commission 
to  be  billed  to  National  by  its  pipeline- 
suppliers  and  to  be  recovered  by 
National  by  operation  of  Section  20  of 
the  General  Terms  and  Conditions  to 
National's  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1.  National  further 
states  that  its  pipeline-suppliers  which 
have  received  approval  to  bill  take-or- 
pay  charges  to  National  are:  Columbia 
Gas  Transmission  Corporation.  CNG 
Transmission  Corporation.  Texas 
Eastern  Transmission  Corporation. 
Transcontinental  Gas  Pipeline 
Company,  and  Tennessee  Gas  Pipeline 
Company. 

Copies  of  National's  filing  were 
served  on  National's  jurisdictional 
customers  and  on  the  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NR.  Washington. 
DC  20428.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  23. 1980.  Protests  wUl  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Caahell. 

Secretary. 

(FR  Doc.  89-12190  Filed  5-19-8S:  8:45  amj 

•ILUNa  COOf  (717-01-11 

1  Docket  Na  CIM-389-0001 

Plains  Petroleum  Operating  C04 
Application  for  Permanent 
Abandonment 

May  16. 198S. 

Take  notice  that  on  April  26, 1989. 
Plains  Petroleum  Operating  Company 
(Plains),  P.O.  Box  15278.  Lakewood.  CO 
80215  filed  an  application  in  Docket  No. 
CIB9-389-000  requesting  permanent 
abandonment  of  the  sale  of  certain  gas 
to  Northern  Natural  Gas  Company, 
Division  of  Enron  Corporation 
(Northern)  which  is  produced  from  the 
Masonic  Home  Nos.  1.  2,  and  9,  and 
Campbell  No.  1-A  wells  located  in  the 
I-iugoton  Gas  Field,  Kearny  County, 


Kansas,  in  order  to  offer  the  gas  to  other 
purchasers.  Plains  requests  that  its 
application  be  considered  on  an 
expedited  basis  under  procedures 
established  by  the  Commission's  Order 
No.  436.  Docket  No.  RM85-1-000  (18 
CFR  2.77). 

Plains  states  expedited  relief  is  sought 
under  Section  2.77  of  the  Commission's 
Regulations  for  the  reason  that,  on  a 
well-by-well  basis.  Northern's  purchases 
under  the  April  15, 1940,  contract 
constitute  substantially  reduced  takes 
without  payment.  The  contract  term  is 
for  the  life  of  production.  The  sale 
between  Kansas-Nebraska  Natural  Gas 
Company,  later  K  N  Energy.  Inc.  (K  N). 
as  seller,  and  Argus  Natural  Gas 
Company.  Inc..  later  Northern,  as  buyer, 
was  authorized  in  Docket  No.  G-8866.  et 
oL  on  October  4. 1955, 14  F.P.C.  1010 
(1955).  Plains  Petroleum  Company,  a 
wholly-owned  subsidiary  of  K  N. 
acquired  the  rights  and  obligations 
under  the  1940  contract  by  assignment 
executed  February  28. 1986.  effective 
October  1. 1984.  and  was  authorized  as 
successor-in-interest  to  K  N  by 
certificate  issued  January  27. 1987.  in 
Docket  No.  C186-414-000  to  continue  the 
sale  to  Northern.  Plains  states  that  the 
affiliation  with  K  N  ceased  in  September 
1985  when  Plains  Petroleum  Company 
became  an  independent  corporation.  By 
order  issued  September  17. 1987.  Plains 
was  substituted  as  certificate  holder  in 
Docket  No.  CI86-414-000  and  the 
contract  was  designated  as  Plains'  FERC 
Gas  Rate  Schedule  No.  10.  Plains  states 
that  82.1361%  of  the  total  reserves 
encompassed  by  the  contract  are 
dedicated  to  Northern  and  the  remaining 
reserves  are  dedicated  to  K  N  under  a 
contract  dated  April  20. 1984.  Based  on 
the  "peak"  amounts  purchased  within 
the  last  five  years.  Plains  states  that  the 
maximum  annual  total  production  of  the 
four  wells  was  682,339  Mcf,  but, 
production  in  1988  amounted  to  only 
470,597  Mcf.  Of  this  amount,  82.1361% 
was  purchased  by  Northern  at  the 
NGPA  section  104  minimum  rate  ($.348 
per  Mcf  for  deliveries  during  December 
1988)  and  the  remaining  17.8639%  was 
sold  to  K  N  at  $1.58  per  MMBtu 
according  to  the  terms  of  an  agreement 
negotiated  after  Commission  Order  No. 
451  was  issued  on  June  6, 1986.  Plains 
stales  that  as  a  result  of  the  settlement 
of  litigation  with  royalty  owners,  it  will 
make  royalty  payments  of 
approximately  $.242  per  MMBlu  on  sales 
made  during  April  1989.  leaving  Plains 
only  $.11  for  gas  which  it  sells  to 
Northern  for  $.352  for  gas  produced  from 
three  of  the  four  wells.  Plains  states  it 
may  lose  its  lease  if  it  does  not  drill  infill 
wells  authorized  by  a  1986  Kansas 
Corporation  Commission  order. 


According  to  Plains,  each  lease  carries 
an  implied  covenant  to  protect  the  lessor 
against  drainage  from  infill  drilling  by 
operators  of  offsetting  acreage. 
However,  Plains  states  that  adequate 
revenue  must  be  received  from  gas  sales 
to  prevent  losses  through  unrecovered 
costs  of  drilling  and  completing  infill 
wells.  In  addition  to  gas  currently 
deliverable,  Plains  estimates  that  1,691 
MMcf  of  reserves  could  be  produced 
from  infill  wells. 

Since  Plains  has  requested  that  its 
application  be  considered  on  an 
expedited  basis,  all  as  more  fully 
described  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection,  any  person  desiring  to 
be  heard  or  to  make  any  protest  with 
reference  to  said  application  should  on 
or  before  15  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  file  with  Federal  Energy 
Regulatory  Commission.  Washington, 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceedings.  Any  person  wishing  to 
become  a  party  to  the  proceedings 
herein  must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
uimecessary  for  Plains  to  appear  or  to 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  89-12191  Filed  5-19-89;  8:45  am] 

MLUN6  COM  S717-«1-M 
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(Docl(et  No.  RP89-93-002] 
Sabine  Pipe  Une  Co.;  Rling 

May  16, 1989. 

Take  notice  that  on  May  10. 1989. 
Sabine  Pile  Line  Company  (Sabine)  filed 
Third  Revised  Sheet  No.  204  and  First 
Revised  Tariff  Sheet  No.  205E  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  to  be  effective  May  10. 1989. 

Sabine  that  that  these  tariff  sheets 
were  filed  as  directed  by  Commission 
Letter  Order  dated  April  10. 1989  Sabine 
states  that  it  modified  its  tariff  provision 
to  eliminate  the  conflict  with  the  one- 
year  expiration  date  on  request  for  OCS 
transportation  capacity. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20428.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1989)1.  All  such  protests  should  be  filed 
on  or  before  May  23, 1989.  Protests  will 
be  co.isidered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  or  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Casliell, 
Secretary. 

[FR  Doc.  89-12192  Filed  5-19-89;  8:45  am] 
BIUJNG  CODE  nx7-o\-m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OP^-000275t  R»L-3574-^] 

FIFRA  Sciantfflc  Advisory  Panel; 
Appointment 

AOEMCV:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  Notice  is  given  of  the 
appointment  of  a  member  to  the  Federal 
Insecticide,  Fnngicide.  and  Rodenticide 
Act  (FIFRA)  Scientific  Advisory  Pand 
established  pursuant  to  section  25(d)  of 
FIFRA.  as  amended  (86  Stat.  973  and  89 
Stat.  751;  7  US.C  136  et  seq).  Public 
notice  of  nominees  along  with  a  request 
for  public  comments  appeared  in  the 
Federal  Registtf  of  August  17. 198a 
FOW  FimTHER  INFORMATKMt  CONTACT: 
By  mail  Robert  B.  Jaeger,  Executive 
Secretary.  FIFRA  Scientific  Advisory 
Panel  (H750»-C),  Office  of  Pesticide 
Programs.  Office  location  and  telephone 
number:  Rm.  821,  Crystal  Mall  Building 
No.  2.  Arlington.  VA  22202,  (703-557- 
4%9). 

SUPPLEMENTARY  INFORMATION:  Congress 
mandated  that  tiw  Scientific  Advisory 
Pand  would  consist  of  seven  members, 
selected  fit)m  candidates  nominated  by 
the  National  Science  Foundation  (NSF) 
and  the  National  Institutes  of  Health 
(NIH).  Congress  also  mandated  that  the 
terms  of  appointment  would  be 
staggered.  Lists  of  nominees  were 
obtained  fiijm  NIH  and  NSF,  and  a 
public  notice  of  nominees,  including 
biographical  data,  appeared  in  the 
Federal  Register  as  indicated  above. 
One  comment  was  received  in  response 
to  this  Notice. 


I  appoint  Dr.  Peter  N.  Magee.  Director, 
Pels  Research  Institute,  Temple  School 
of  Medicine,  to  serve  as  a  member  of  the 
Scientific  Advisory  Panel.  My  decision 
to  appoint  Dr.  Magee  is  based  upon 
several  factors,  including  comments 
received,  his  expertise  in  cancer 
research,  the  need  for  a  disciplinary 
mix,  and  the  need  for  wide  geographic 
representation. 

Meetings  of  the  Scientific  Advisory 
Panel  are  always  announced  in  the 
Federal  Register  at  least  15  days  prior  to 
each  meeting. 

Dated:  May  15, 1989. 
lohn  A.  Moore. 
Acting  Deputy  Administrator. 
(FR  Doc.  89-12184  Filed  5-19-89:  8:45  am] 

BILUNG  CODE  (560-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  CoHection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

May  12, 1989. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Qqries  of  this  submission  may  be 
purchased  from  the  Commissions  copy 
contractor.  International  Transcription 
Service.  (202)  857-3800.  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 
For  further  information  on  this 
submission  contact  Judy  Boley.  Federal 
Communications  Commission,  (202)  832- 
7513.  Persons  wishing  to  conunent  on 
this  information  collection  should 
contact  Eyvette  Flyim.  Office  of 
Management  and  Budget  Room  3235 
NEOB.  Washington,  DC  20503,  (202)  395- 
3785. 

OMB  Number  3060-0099. 

Title:  Annual  Report  Form  M. 

Form  Number:  FCC  Form  M. 

Action:  Revision. 

Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  Response:  Annually. 

Estimated  Annual  Burden:  60 
Responses;  90.000  Hours. 

Needs  and  Uses:  FCC  Form  M  is  the 
Annual  Report  of  financial  and 
operating  information  from  all  subject 
telephone  companies  having  annual 
operating  revenues  in  excess  of  $100 
million.  It  is  needed  to  provide  the 
Commission  with  the  data  required  to 
fulfill  its  regulatory  responsibilities. 


Federal  Comirunicafions  Commissioa. 

IXinna  R.  Searcy. 

Secretary. 

[FR  Doc.  89-12106  Filed  5-19-89.  8;4S  am| 

MUJNG  CODE  WU-ai-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY  (FEMA) 

FEMA  Advisory  Board  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act. 
announcement  is  made  of  the  following 
FEMA  Advisory  Board  meeting: 

Name:  Federal  Emergency 
Management  Agency  Advisory  Board. 

Date  of  Meeting:  June  6. 1989. 

Time:  9:30  a.m.-d:30  pjn. 

Place:  Federal  Emergency 
Management  Agency.  National 
Emergency  Training  Center. 
Eramitsburg,  Maryland. 

Purpose:  FEMA  executives  will 
provide  reports  on  the  Agency's  budget 
and  personneL  The  status  (rf  a  review  of 
Civil  Defense  Programs  will  be  provided 
and  discussed.  Program  development 
concepts  for  the  protection  of  national 
infrastructure  assets  will  be  discussed. 
Sessions  on  the  future  work  agendas  for 
the  Board  and  the  Board  Panels  will  be 
conducted.  Discussions  will  include 
classified  information.  The  Director  has 
determined  that  the  Board  meeting 
should  be  closed  to  the  public  in 
accordance  with  Section  10(d)  of  the 
Federal  Advisory  Committee  Act  Pub. 
L  No.  92-463,  as  amended  (5  U.S.C  App. 
n  (1982)).  because  discussions  will 
involve  information  that  is  specifically 
authorized  to  be  kept  "Secret"  in  the 
interest  of  national  defense  and  is 
properly  classified  pursuant  to  the 
Executive  order. 
WilKMBTIdbaU. 
Chief  of  Staff. 

(FR  Doc.  89-12205  Filed  5-19-89:  8.45  am] 
BIUJH6  CODE  tns-n-H 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  Ihs  WaMng  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  197a  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
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consummation  of  such  plans.  Section 
7A{b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 


The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 


general  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  050189  AND  051289 


Name  o«  acquinog  person,  name  o«  acquired  person,  nwne  o«  acquired  entity 


PMNNo. 


Te^Convnunictions.  Inc..  R.E.  Turner.  III.  ^^^^^^'^^S;^^^ 

Ac«Mi  Pm^mt,  LP..  The  Vone  Companies,  mc..  The  Vons  Companies,  inc _... 

L^^^mmton  Saratoga  Paitnew  II.  LP..  FM  HoWings  Inc --•™™"" 

J!2SlSSS"^^SS!J*^Equipmert  Company.  Stith  Equipment  Comp«V - 

Novet,  Inc..  ExoeJan.  Inc..  Excelan.  mc 

UnMver  N.V..  Borden,  me..  BonJsn.  mc ■.-■■ — • — ' 

AaMwwi  QiL  mc   Pt*)  Co.  Tn«t,  The  Southland  Corporation ._ ":■■"": — 

SS^O^iS^NiS  wSSEnt*t*on»nt  Ltd..  N«-  Wojid  Ente.ta««-nt.  Lld_... 

SSSSoo T«tlle  inc..  Sentar  Qro«p  ^■^\^;P;!!*^°;^;:^^ 

Raum^Repol.  Oy.  Timberi«*  Corporation.  Tjmberjacfc  Cwporabon.. 


Group,  Inc.. 


r,^  J  "calWwi.  c/o  »itacfadden  HoWngs,  Inc..  Generoso  Pope.  Jr..  Revocable '  

NACCO  mdusines.  Inc..  ESCO  t>*P«*«*?l:  ^^CO  Ctoyorjrton^..^  ^  ^,^  Corporation 


B^':B'^^^^^^^^i^^^^^^. 


Division., 


S^^22^  L^  '^?!:^''SlSSitS^  "^  Tech  SpeciaHy  SUhH  Coo. 

lr"<SrSSx.tS,i.^t£2  KKS;,.  mc..  Na^SustrW  Bank  o.  Copn«:ticu. 
Victoria  Co..  Ltd..  David  A  Hoeow,  Moora  &  Munger,  Inc 


;^s±c2^«rs;ircSS^^°^ 


wSmGroup  LP .  Saleguart  Sdanlifics  Inc..  SXeguard  PowerlediSy«en» 
Vh?M«iticFoundationjSr«8^  """^ "^ 


ManageiTient  Science  America.  Inc.. 


i^^^ftrtSTll  LP  aSSrtone  Cipltal  Partnera  LP..  Orchard  Supply  Hard*ara 

fI  ISJ  S^  1    LP :  SlSrS2rr^««a  Partnera.  LP   Orchard  Supphr  H^dwara ZIZZi:::: 

^.Snmvestment  Corporation,  APL  Corporation.  W.  Heath  &  Company ^""ZZIIZZ 


VRO-QROEP  N.V  ,  VGC  Corp.,  VGC  Corp 

rrS^SrS^^r::^^^  '"  ^-^  ^ ::::: 

Lo«M  Corporation,  OKn  Corporation.  Hamrtton  Technotofly,  Inc — "^       

PhntDKfc  mc.,  Banta  Corporation.  Daniels  Packagmg  Company.  Inc.....-.^..^ — — 

NorweM  Corporation.  Flratrmanetal  Co.P««*^- "l*^^'^?^^- .^  ?^^  Mud  Co.. 

!;J::^g2;Si2Si?^S.S^S^  Br^vn  GrouTinc.,  Me«  Store.  Divi*on  o.  Etage,  Inc - 


Odakvu  Electric  RaHway  Co.,  Ltd..  Richard  R.  Kelley,  Outrigger  Hotels  1 ._. 

SSSSlSIJtuJuto  society.  Aon  Corporation.  Vlrgini.  me  Insurance  Company  o.  New  Yorfc 

U.E.I,  pic.  United  Video  Inc..  United  Video.  Inc ■•"••"■-• ,•;: ' 

Racal  Electronics  Pic.  Daiay  Systems  Corporation.  HHB  Systems.  Inc — 


Aiexanoer  &  Baldv«rtn  Inc..  Capital  S 
Waiturg.  Pmcus  Capital  Company. 

PeosiCo,  Inc.,  Faran  Ferdowsl.  Fer-Am  Tennessee,  Inc •~^- 

PeWCo.  Inc.,  Homayoon  Aminmadani,  National  Restaurant  Corporatiorv...... 

Delta  Air  Unas.  Inc..  UAL  Corporation,  certain  assets  ot  UAL  Corporation .... 


)irr^  .^z:^  ^z''^:;^^^^::^^^^       ^^^  ^-^^ "--  ^-^-^^  "^ 

waitura.  Pmcus  Caortal  Company.  LP  .  Ewon  Corporation.  Ziiog.  Inc - -— 


Date 

terminated 


89-1435 

89-1531 

89-1533 

89-1561 

89-1460 

8».1474 

89-1530 

89-1585 

89-1554 

89-1565 

89-1566 

89-1569 

89-1570 

89-1525 

89-1485 

89-1515 

89-1545 

89-1575 

89-1581 

89-1594 

89-1616 

89-1622 

89-1623 

89-1628 

89-1633 

89-1547 

89-1553 

89-1617 

89-1632 

89-1544 

89-1630 

89-1559 

89-1560 

89-1576 

89-1577 

89-1601 

89-1639 

89-1551 

89-1571 

89-1615 

89-1648 

89-1649 

89-1516 

89-1600 

89-1606 

89-1618 

89-1643 

89-1655 

89-1659 

89-1665 

89-1667 

89-1668 

89-1669 

89-1672 

89-1673 

89-1695 


05/01/89 
05/01/89 
05.'01/89 
05/01/89 
05/02/89 
05/02/89 
05/02/89 
05/02/89 
05/03/89 
05/03/89 
06/03/89 
06/03/69 
06/03/89 
05/04/89 
05/06/89 
05/05/89 
05/05/89 
05/05/89 
05/05/89 
05/06/89 
06/05/89 
05/06/89 
05/06/89 
05/05/89 
05/05/89 
05/08/89 
05/08/89 
05/08/89 
05/08/89 
05/09/89 
05/09/89 
05/10/89 
05/10/89 
05/10/89 
05/10/69 
05/10/89 
05/10/89 
05/11/89 
05/11/89 
05/11/89 
05/11/89 
05/11/89 
05/12/89 
05/12/89 
05/12/89 
05/12/89 
05/12/89 
05/12/89 
05/12/89 
05/12/89 
05/12/89 
05/12/89 
05/12/89 
05/12/89 
05/12/89 
05/12/89 
J 
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FOR  FURTHER  INFOmiATION  CONTACT: 
Sandra  M.  Peay,  Contact 
Representative,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303.  Federal  Trade  Commission, 
Washington,  DC  20580,  (202)  326-3100. 
By  direction  of  the  Commission. 

Donald  S.  Clark. 

Secretary. 

(FR  Doc.  8»-12159  FUed  S-1&-89;  8:45  am) 

BIUJMO  COK  SrSO^I-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
(Docket  No.  •8N-0335] 

Quality  Plus  Essar  Corp.  et  ai.;  Drugs 
Contdmng  SuKamathazina, 
Sulfaquinoxalna,  SuKamarazine, 
SulfalMazolo.  SultapyrMine,  or 
SuH anMamida  tar  Oral,  ln|actable, 
intramammary,  or  Intrautarkia  Use  in 
Food-Producing  Anhnala;  Refusal  to 
Approve  NAOA'a 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


suMMAiiv:  The  Food  and  Drug 
Administration  (FDA),  Center  for 
Veterinary  Medicine  (CVM),  is  issuing  a 
final  order  refusing  to  approve  certain 
new  animal  drug  applications  (NADA's) 
for  drugs  containing  sulfamethazine, 
sulfaquinoxaline,  suJfamerazine, 
sulfaUiiazole,  aiUifapyridine,  or 
sulfanilamide  for  oral  injectable, 
intramammary,  or  intrauterine  use  in 
food-producing  animals.  Each  of  the 
NADA's  in  question  (with  two 
exceptions  as  discussed  in  detail  below) 
was  listed  in  a  notice  of  opportunity  for 
a  hearing,  published  in  the  Federal 
Register  of  November  15, 1988  (53  FR 
46050),  on  a  proposal  by  CVM  to  refuse 
approval  of  the  NADA's.  This  action  is 
being  taken  because  the  sponsors  either 
did  not  provide  any  data,  information,  or 
analysis  to  justify  a  hearing  by  February 
13. 1989.  as  required  by  the  November 
15. 1988,  notice  or  did  not  respond  to  the 
notice  of  opportunity  for  a  hearing  by 
December  15, 1988,  as  provided  by  the 
November  15, 1988,  notice. 

dates:  The  refusals  to  approve  certain 
NADA's  are  effective  May  22, 1989. 
distribution  of  the  products  by  the 
sponsors  must  cease  July  21. 1989. 

TOR  FURTHER  INFORMATION  CONTACT: 

Philip  J.  Frappaolo.  Center  for 
Veterinary  Medicine  (HFV-240),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857.  301-443- 
4940. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  Information 

In  the  Federal  Register  of  November 
15, 1988  (53  FR  46050)  (corrected 
December  12, 1988  (53  FR  49968), 
December  23, 1988  (53  FR  51950).  and 
February  2. 1989  (54  FR  5303}).  CVM 
provided  a  notice  of  opportunity  for  a 
hearing  on  its  proposal  to  refuse 
approval  of  142  listed  pending  NADA's 
sponsored  by  11  firms  for  products 
covered  by  S  510.450  (21  CFR  510.450). 
Section  510.450  provides  for  interim 
marketing  of  drugs  that  contain 
sulfamethazine,  sulfaquinoxaline, 
sulfamerazine,  sulfathiazole, 
siilfapyridine,  or  sulfanilamide  for  oral, 
injectable,  intramammary,  or 
intrauterine  use  in  food-producing 
animals  and  that  are  the  subject  of 
pending  appUcations.  The  notice  of 
opportimity  for  hearing  gave  sponsors 
until  December  15, 1988.  to  request  a 
hearing  on  the  proposed  refusal.  The 
notice  of  opportunity  for  hearing  also 
required  the  sponsors  to  submit,  by 
February  13. 1989.  the  data,  information, 
and  analyses  relied  on  to  justify  a 
hearing,  as  specified  in  21  CFR  514.200. 
(Corrections,  cited  above,  to  the 
November  15. 1988.  notice  required  the 
submission  of  such  data,  information, 
and  analyses,  by  January  17. 1989: 
however,  due  to  confusion  over  the  due 
date  for  such  material  CVM  notified  all 
persons  who  had  requested  a  hearing  by 
December  15. 198a  that  the  data, 
information,  and  analyses  to  justify  a 
hearing  had  to  be  submitted  by  February 
13. 1989.) 

The  notice  of  opportunity  for  a 
hearing  provided,  in  addition,  that  the 
failure  of  a  sponsor  to  submit  any  data, 
information,  or  analysis  in  support  of  its 
hearing  request,  like  the  failure  of  a 
sponsor  to  file  a  timely  written 
appearance  and  a  request  for  hearing  as 
required  by  21  CFR  514.200.  would 
constitute  an  election  by  the  sponsor  not 
to  avail  itself  of  the  opportunity  for 
hearing,  as  a  result  of  which  CVM 
would  summarily  enter  a  final  order 
refusing  approval  of  the  application. 

IL  List  of  Hims  Having  NADA's  Subject 
to  this  Notice 

1.  Quality  Plus  Essar  Corp..  P.O.  Box 
459,  Fort  Dodge.  lA  50501. 

2. 1.D.  Russell  Co.,  Laboratories.  P.O. 
Box  411268,  Kansas  City,  MO  64141. 

3.  Purina  Mills,  Inc.  800  Chouteau 
Ave..  St  Louis,  MO  63164. 

III.  Affected  NADA's  and  Grounds  for 
Refusing  Approval 

All  the  pending  NADA's  for  the 
sulfonamide-containing  drugs  affected 
by  this  notice  are  listed  in  the  tables 


below,  by  the  same  drug  groups  and  in 
the  same  format  used  in  the  November 
15, 1988.  notice  of  opportimity  for  a 
hearing.  The  tables  list  each  pending 
NADA.  current  sponsor,  and  product 
name.  The  grounds  on  which  CVM 
provided  an  opportimity  for  a  hearing  on 
the  proposed  refusal  to  approve  each 
listed  NADA  under  section  512(d)(1)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  360b(d)(l))  and 
FDA's  regulations  were  provided  in 
detail  in  the  November  15. 1988,  notice 
of  opportunity  for  a  hearing,  which  is 
being  incorporated  in  this  notice. 

Quality  Plus  Essar  Corp..  by  cover 
letter  dated  February  11. 1989.  submitted 
data  and  information  on  NADA  100-019 
for  sulfathiazole  sodium  N.F..  but  did 
not  respond  to  the  notice  of  opportimity 
for  hearing  by  December  15. 198a  as 
provided  by  the  November  15. 198a 
notice.  NADA  100-019  was  not  listed  in 
that  notice  because  the  NADA  was 
withdrawn  in  1984  (Refs.  1  and  2).  For 
this  reason,  and  because  in  any  event 
Quality  Plus  Essar  Corp.  did  not  file  a 
written  appearance  and  request  for 
hearing  on  CVMs  proposal  to  refuse 
approval  of  NADA  100-019.  CVM  did 
not  review  the  data  and  information 
submitted  by  cover  letter  dated 
February  11, 1989.  If  NADA  100-019  was 
hot  withdranvn  in  1984.  as  the  firm 
presumably  contends,  CVM  is  refusing 
to  approve  the  application  on  the  ground 
that  the  sponsor  did  not  file  a  timely 
written  appearance  and  request  for  a 
hearing.  Quality  Plus  Essar  Corp.  is  the 
sponsor  of  NADA  99-97a  Sulfap>Tidine 
Solution  Injectable.  The  NADA  was  not 
listed  in  the  November  la  19Ba  notice 
through  an  omission  but  was  Usted  in 
the  correction  of  February  2. 1980.  The 
firm  filed  a  timely  written  appearance 
and  request  for  a  hearing  but  did  not 
submit  any  data,  information,  or 
analysis  to  justify  a  hearing  on  CVMs 
proposal  to  refuse  approval  of  the 
NADA. 

Purina  Mills,  Inc..  is  the  sponsor  of 
NADA  99-940.  Sodium  Sulfathiazole 
Sesquihydrate.  The  NADA  was  listed  in 
the  November  15. 196a  notice,  and  the 
finn  filed  a  timely  written  appearance 
and  request  for  hearing  by  letter  dated 
December  12. 198a  However,  it  did  not 
submit  any  data,  information,  or 
analysis  to  justify  a  hearing.  Instead,  the 
firm  argues  in  its  letter  that  the  product 
is  the  subject  of  a  prior  approval  dating 
back  to  1965.  In  fact,  by  cover  letter 
dated  January  15, 1975  (Ref.  3),  Purina 
Mills.  Inc..  submitted  an  NADA  for 
sodium  sulfathiazole  sesquihydrate  in 
accordance  with  21  CFR  135.102  (now  21 
CFR  510.450).  as  amended  on  July  22, 
1974  (39  FR  26633).  CVM  assigned 
NADA  99-940  for  the  product,  and 
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advised  the  firm  of  deficiencies  in  the 
application,  e.g..  the  absence  of  toxicity 
and  tissue  residue  data,  that  "a*^ 
"cleariy  not  approvable**  (Ref.  4).  The 
deficiencies  were  not  cured,  and  the 
November  15. 1988.  notice  of  opportunity 
for  a  hearing  detailed  the  grounds  on 
which  CVM  proposed  to  refuse  approval 
of  NADA  99-840.  CVM  concludes  that 
Purina's  sodium  suJfathiazole  product  is 
not  and  never  has  been  the  subject  of  an 
approved  NADA.  and  is  refusing 
approval  fo  the  application. 

Therefore,  under  section  512ld)lll  of 
the  act  and  5  514.200  [21  CFR  514.200). 
CVM  is  issuing  this  final  order  refusing 
to  approve  the  following  NADAs  for  the 
listed  products,  effective  May  22. 1989. 
and.  because  the  NADAs  are  no  longer 
pending,  the  products  may  no  longer  be 
marketed  under  S  510.450.  To  help 
facilitate  an  orderly  transition  to  the  use 
of  approved  new  animal  drugs,  however, 
distribution  of  the  listed  products  by  the 
sponsors  is  not  required  to  cease  until 
July  21. 1989. 
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100-089    Quality  Plus  EttV 
Corp. 


100-091     QusHty  Ptw  E« 
Corp. 


Trisul  >  Boluses. 
SiMnwttMzvw 
CumiWaMla. 


100-101    omiiy  Plus  EsM' 

Corp. . 


TriptaSuMs 
Solubon24 
psrcsnt 

•odhJin. 
StMMszols 

■odkjm. 
Suttamorazlne 

sodkim. 
SuMMKOte 


NADA 
No. 


Sponsor 


100-002 


100-092 


OuaRty  Pkis  Essw 
Corp. 


Quality  Plus  Essar 
Corp. 


Neutral  Sutta-7. 
SoWsmtmar* 
todkMV 

SulMMzole 

sodium. 
SuN^iyndine 

SOdiunv. 
OralTripie  Sulfa 

Solution  12 


C.  8«««qulnoxa»«e  Aloos  or 

099-971    QuaMy  Plus  Esasr 
Corp. 

100-021    Quality  Plus  Essar 

Corp. 
100-174    i.aRuaasHCa. 

LaboratortM. 


In  CombkiaHon  WWi 


StMquinoMlina 
Bokjsasie 
Gram*. 


NAOA 
No. 


Sporwor 


Product  naiM 


AlOM 


K  Quad  SuNa  FMd 

IMixtura. 
Suaamarazine. 
SuWaiwtHaiine 


100-096    OuaHty  Plus  Essar 
Corp. 


100-100    Quality  Plus  Essar 
Corp. 


100-102    Qurtity  Plus  Easai 

Coip. 
100-178    Qualtty  Plus  Essar 

Corp. 


100-OOe    QuaKy  Plus  Esaar 
Corp. 


099-923    QuallynusI 

Corp. 
099-953    QuaMy  Plus  Essar 

*^  Ooip. 
099-9K    Quamy  Pfc»  Esaar 
OorpL 

100-095    Quality  Plus  Eaaar 
Corp. 


100-177    QuiMyPlua 
CMP- 


M«lzo»-2&  part^anL 

SittfVwvittPi# 


113. 
Sliiwnattiazlna 

BokMSlS 

Orwns. 
SM-2SI 


OoUll»M1^5 

pafoartt  SoMioa 
Sodium 

suManwttiazine. 
Sodium 


SuHamettiazirw 

sodkjm. 
SuWaWMZolc 

sodium. 
SuUapyridine 

sodium. 
Natural  Suits  50 

Triple  Solution. 
Sulfonamide. 
SultaiiMthazino. 
SuHathiazole. 
Sultapyridine. 
Trisul  II  Boluses. 
SuHamathazma 

sodium. 
SuHattiiazole 

sodium. 
SuH^yridbia 


099-918    Quality  Plus  Essar 
Corp. 


099-919    Quality  Plus  Essar 
Corp. 


099-924    Quality  Plus  Essar 
Corp. 


099-929    Quality  Plus  Essar 
Corp. 


SuKapyriduia 

Boluses. 
Sulta-Ptex  Triple 

SuNa  Solution. 

Oral  125 

parcant 
SuMametttazina 

sodium. 
SuHattiiazole 

SuNspyndine 
sodium. 


099-933    Quality  Plus  Essar 
Corp. 


F. 


Alamorki 


099-821    Ourtlly  Plus  Essar     Trtpis  Sulla  »». 

j—  I  ■■■  Sunaniawiasaia . 

Corp.  -""'"'  ■ 

SiMlMazoiaL 

Suiiapyrtdlrw. 
099-935    Qualliy  Plus  Essar      SuWapyiy 

09«-«7e    OuaHty  Plus  Essar      SuHapytWna 
Corp. 


Solulofr 


090-920    QuaMyPhia 
Corp. 


TriplaSuMB 
8olullon24 


sodkim. 

SuMamarazina 


009-927  QuaMyPkts 
Corpi 

090-032  QuaMyPkw 
Corp. 

099-047  OusMyPlus 
Corp. 


099-062    QuaMyPte 
Corp. 


099-975    Qualtty  Phis  Essar 

Corp. 
100-019    Qualily  Ptue  Essar 

Corp. 


099-900    QuaMy  Plus  Essar 

Corp. 


SuUaaiattiajdna . 
SulMNazolo: 


808a»sft 

SwHamaOiazina. 
SuHMNazoia. 


TS-S43  SoMloa 

sodium. 
StMihiazola 

sodkim. 


sodium. 
SuMattiiazola 
sodkim  N.F. 


OOB^TO   Qua%P«usEsaar     Triplja*i4 
Conk  wtacMow. 

'^  SuHamathazino 

sodkim. 
SuHattMzolo 

aodhan. 
SuHapyridine 

sodiunt 
Tripia  Sulfa 
Solution. 
8CM. 
SuHamathazma 

sodkim 
SuKaOiiazola 

sodum. 
SuNipyrMno 
sodkim. 
000-982    Quamy  Pkis  Essar      Oral  Trtpla  Sulfa 
Corp.  SoMioni2 

paroant 
SUtamottiazina 

aodkitiL 
SuifaMazoia 


099-931     Oually  Pkis  Esaar      Sulfanilamide. 

Corp. 
099-934    QuaWyPhisEssaf      f'5'"S^ 
Corp.  Boiuaao. 

buUwlMWde. 
SuKattMSZoie. 
Sulfomalhazire. 

099-972    Quamy  Ph»E8sai 

Coip^ 


099-939    QuaBly  Plus  Es8» 
Corp. 


099-940    Purina  IMS.  Inc. 


a  Mow  Aitlwil  Oruts  ConjaWn*  Sulfona^^ 
r.«*in— nWWmMrtaw>aorOthort)nigo_ 


099-943 


099-946 


000-017 


Qurfly  Plus  Essar 
Corp. 


Sulfapyridine 

aodkim. 


SUMttfiazote 
sodkjm. 

SultarMltwzine 
aodkim. 

VUaminA 
palmitaia. 

Vitamin  0. 

RtboHavm. 

Madnamida. 

Vitaniina 

Ettiylenediamine 
d»iydro)Odide. 

Sodium,  potassium. 
magnesium, 
calcium. 
cWorides, 
aullaiBa.and 
trace  elements, 
iron,  cobalt,  zinc, 
copper,  and 
manganese. 


OuaMy  Phis  E8s» 
Corp. 


Ouaity  Phn  Essv 
Corp. 


N.F. 


Product  name 


Uterine  Boluses. 

Urea. 

Sulfanilamide. 

SuHathiazole. 

Sulfapyridine- 

lodme.  Boluses. 
Sulfapyridine. 
Ethylenediamine 
dihydroiodlde. 
Uterine  Boluses 

witti  Acriflavine. 
Urea. 

SulfathJazole. 
Sulfanilamide. 
Triple  Sulfa  80  with 

Electrolytes. 
Sulfamerazine. 
Sulfattnazoie. 
Sutfametfiazine. 
Calcium  chloride. 
Sodium  chloride. 
Potassium  chloride. 
Magneskim 
chloride. 
Quality  12.5 

percent  Sodium. 
Sulfamettiazine 

with  Electrolytes. 
Sodium 

sulfamethazine. 
Sodwm  hydroxide. 
Sodwm  chloride. 
Sodum 

t)icart)onate. 
Potasswm  chloride. 
CakAim  gkKonate. 
Magnesium 
chkxide. 
CatUa  Scour 

BokNOS. 

Neomycin  aulfato. 
SuHamathwiiim. 


Vitamin  A. 
Vitamin  Di. 


■  Purina  Etoctro-Zole 
SuHathiazole 

Sodum  chkjride. 
Sodum  iodkla. 
Poiasakm  chtorida. 
Bacterial  Scour 

Bokaes. 
SuHamethazine. 
Neomycin  Base. 
CaH  Bacterial 

Scour 
Treatment  4-Way. 
Cattle  Scour 

TraatmenL 
Sokjtioa 
SuHamethazine. 
Neomycin. 
Kaolin. 
Pectin. 
Bttmuth 

subcartmnate. 


metfiyRxomide. 


NAOA 
No. 


Sponsor 


099-948    Quality  Plus  Essar 
Corp. 


099-950    Quality  Plus  Essar 
Corp 


099-951     Quality  Plus  Essar 
Corp. 

099-954    Quality  Plus  Essw 
Corp. 


099-957    Quafity  Pks  Essar 
Corp. 


099-958    OuaKty  Pkjs  Essar 
CoipL 


099-960    Quality  Ph«  Essw 
Corp. 


099-961     Quality  Phjs  Ess» 
Corp. 


099-963    OuaKty  Pkn  Essar 
Corp. 


099-964    QuaMy  PkJS  Essv 
Corp. 


Product  name 


Hubt)ard  Triple 

Sulfa  Solution. 
SuHathiazole 

sodium. 
Sulfamettiazine 

sodium. 
Sulfamerazine 

sodium. 
Potassium. 
Sodium. 
Magnesium. 
CalcHjm  and 

chloride. 
Tnple  Sulfa-ase 

Boluses. 
Sulfamettiazine. 
Sulfathiazole. 
Sulfamerazine. 
Electrolytes. 
Metzol  Boluses. 
Sulfamettiazine. 
Electrolytes. 
Triple  Sulfa  with 

Electrolytes. 
Sulfamettiazine 

sodium. 
Sulfathiazole 

sodum. 
Sulfamerazine 

sodum. 
Sodum,  potassium 

magnesium. 

cakaum.  ami 


NADA 
No. 


Sponsor 


Product  name 


099-965    Quality  Plus  Essar 
Corp 


099-966     Quality  Plus  Essar 
Corp 


Metzol  CaH-Size 

Bohnes. 
SuHamoltiazine 
Eiectrolytas 
Triple  SuHa-699 

Boknos. 
SuHametfiazine. 
SuHathiazoto. 
SuHantainda. 
Eledrolylas. 
Triple  SuHa  Bokn. 
Sulfamettiazine. 
Sulteiliiazols. 
SuHwiivnide. 
Sodum 

bicartMrtate. 
Sodium  ctSoride. 
Potassaan  chlonda. 
Cakaum  dbasic 

pfiospttate. 
Sulfa  Urea  Bok«. 
Formula  109. 
SuHwiilwnide. 
SuHattMzole. 
Urea. 
ScourOut  for  Bat>y 

Pig  Scours. 
Neomycin  auHata 
SuHamettiazine. 
Homatropine 

mettiytirorrMde. 
Kaolin  and 

psyllium. 
MKP  Masb-Kure. 
Insertory  Formula 

206  A. 
Nitrofurazone. 
Sulfathiazole. 
SuHamettiazine. 
Urea. 


099-967    Oualir/  Plus  Essar 

Corp 


099-968    QuaMy  Plus  Essar 
Corp 


099-970    Quaity  Plus  Essar 
Corp. 


Trple  Sutfa  Bdus 
with  Electrotytes 

Formula  127 

SuHarwamde. 

Sultattxazole. 

Sotfamettiazine 

Sodium 

PotassHjm. 

Chtonde. 

CaiCKjm 

KendaltCalf 
Scours  Tatjtets 
(Formula  115) 

Neomycto  base 

SoMariiethaziiTe 

Kaokn 

Niaonamwe 

Vitarnn  A 

Vrtamwi  D 

Scour-Oul  1400 
(fomwrty  krxjw" 
as  MKP  Giant 
UquKl-lOO 
Formula  260) 

Neomycin  sulfate 

Sulfamethazine 

Attapulgrte 

Pectn. 

Masti-Kure  KaH- 
Caps  (Formula 
148) 

Neomyon  suitate 

Suttamettiazne. 

Kaoka 


099-981 


Quality  Plus  Essw 
Corp 


100-003    QuaMy  Pkis  Essar 
Corp 


Sulyle  Powder. 
Sodium 

auHaitaazole. 
Sodum. 
Potasaum. 
Cakaum 
MagnesiurTL 
Chlonda. 
Ettiylenactainino 

dlhydrokxSde. 
Triple  SuHa  witti 

ElocSulylus. 
SuHattaazola 

aodkaiL 
SuHamarazine 

sodium 
SuHamettiazne 

socfeum. 
Polasaum. 
Cakaum 
Magnesum. 
Sodum. 
ChtoridaL 
Gkjconata. 
BcarbonaSe. 
MeraaU  Sokjble 


SuHamerazine 

aodkan. 
SuHattiiazole 

sodum. 
Vitamin  A 


Ettiylenerfeamina 
tifiydroiodkle. 
Sodium  acalala. 
Sodum  chtorida. 
Potasswm  chtoride 
MagneskniMMM 
Cakaum  lactaia. 
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NAOA 
No. 


Sponaor 


Product  name 


100-OM 


Quality  Piua  Eaaar 
Corp 


Triaut 

SuHam«tha2in« 

MxNum. 
SuHatNazoM 

■odtum. 
SuMamarazma 

aodkiffl. 
Sodkicn  tiydroxida 
Sodium  cMonda. 
Sodium 


Dated:  May  12. 19&9. 
Garald  B.  Gueat, 

Director.  Center  for  Veterinary  Medicine. 
|FR  Doc.  89-12152  FJIed  5-19-«B:  8:45  amj 
WLUNO  COM  4ia»«1-«l 


Potaaalum  cMortda. 
Magnaaium  auttata. 
100.^7    QuaMy  Pkja  Eaaar      SuHa-Uraa  Boluaaa. 
Cofp.  SulfattMzota. 

SuHamathazina. 
Uraa. 
100-181    QuaMy  Plua  Eaaar      Mad-A-Sui. 
C«p.  Sodium 

auHathNUta. 
Sodium  araanilata 

anttydroua. 
Vitamin  A  (aa 
palmiuta). 
Vitamin  Di. 
Manadiona  aodium 

blauifita 
Calcium 

panlothanaia. 
NMcm. 
Riboflavin. 
Thiamina 

hydrocMorida. 
Ethyianadiamma 
dihydroiodtda. 
Potaaaium  acatata 
Sodium  acatala. 
Sodium  cMorida. 
Potaaaium  chiorida. 
Magnaaium  aultata. 
Calcium  lactata. 


I\'.  Refanncat 


The  following  references  have  been 
pluced  on  di«play  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Dnig  Administration,  Rm.  4-62.  5600 
Fishers  Lane.  Rockville.  MD  20657.  and 
m;<y  be  seen  by  interested  persons 
bfilween  9  am.  and  4  p.m..  Monday 
through  Friday. 

1  Letter  dated  October  2. 1984.  from  R.  G. 
(".fe»ham.  IntemMtionai  Multifood  Corp  ,  to 
i;h.irl«»  E.  Haines.  CVM. 

2.  Loiter  dated  Dacambar  27.  IttM.  from 
Ch.irlc*  E  H.iincs.  CVM.  to  R.  C.  Crxsham, 
Int«mation.il  Multifoodt  Corp. 

.1.  Leittr  dated  January  15, 1975.  from  R.  E. 
Hijyies.  Ralston  Purina  Co..  to  Bureau  of 
Veterinary  Medicine  (now  CVM). 

4  Letter  dated  April  23. 1975.  from  Adriano 
R.  fiahutpn.  Bureau  of  V«lerinary  Modicine 
(low  CVM),  to  R.  E.  Broylps.  RaUmn  Purina 
To. 

Thin  notice  it  issued  under  the  Ftdcral 
hoed.  Unig.  and  Cosmetic  Act  (sec.  512.  82 
S.atc.  34a-3.il  (21  U.S.C  360b))  and  under 
iiulliorlty  delegated  to  the  Commissioner  of 
y.,<ji\  uiid  Drugs  (21  ere  5.10)  and 
rodelegated  to  the  Director  of  the  Center  for 
V.  lerinary  Medicine  (21  CFR  5.84). 


(Docfctt  No.  ••N-01321 

Plascon-Qary,  InCn  Revocation  of  U.S. 
UconM  No.  1020 

AOINCV:  Food  and  Drug  Administration. 
Acnow:  Notice. 

summary:  The  Food  and  Dnig 
Administration  (FDA)  is  announcing  the 
revocation  of  the  establishment  license 
(U.S.  License  No.  1020)  and  the  product 
license  issued  to  Hascon-Gary.  Inc.,  for 
the  manufacture  of  Source  Plasma.  In  a 
letter  received  by  the  agency  on  March 
1, 1960.  the  firm  requested  that  its 
establishment  and  product  licenses  be 
revoked  and  thereby  waived  an 
opportunity  for  a  hearing. 
DATE  The  revocation  of  the 
establishment  and  proudct  licenses  was 
effective  March  17, 1989. 
FOR  FURTM R  IIW0RMAT10R  COMTACT: 
Andrea  Chamblee.  Center  for  Biologies 
Evaluation  and  Research  (HFB-130). 
Food  and  Drug  Administration,  8800 
Rockville  Pike,  Bethesda,  MD  20892. 
301-295-8188. 

luniiMSwrairr  information:  FDA  has 
revoked  the  establishment  license  (U.S. 
License  No.  1020)  and  the  product 
license  issued  to  Plascon-Gaiy.  Inc..  for 
the  manufacture  of  Source  Ptasma. 
Plascon-Gary.  Inc..  was  operating  and 
doing  business  at  the  Broadway  Plasma 
Center.  5150  Broadway,  Gary,  IN.  The 
mailing  address  of  Plascon-Gary,  Inc.,  is 
3764  North  Illinois  St..  Indianapolis  IN 
46208. 

On  December  14, 1988.  through 
lanuary  4. 1989,  FDA  inspected  Plascon- 
Gary,  Inc.  This  inspection  revealed 
serious  deviations  from  the  applicable 
biologies  regulations  and  the  firm's 
standard  operating  procedures.  These 
deviations  included,  but  were  not 
limited  to.  the  following:  (1)  Failure  to 
determine  plasma  protein  values  due  to 
the  lack  of  a  functioning  refractometer. 
although  plasma  protein  values  were 
entered  in  the  donor  record  files  (21  CFR 
640.63(c)(5)):  (2)  failure  to  maintain 
whole  blood  at  proper  storage 
temperatures  in  that  whole  blood  was 
centrifuged  at  temperatures  of  -2  °C  or 
lower  (21  CFR  640.4{i));  (3)  failure  to 
maintain  the  sterility  of  the  transfer  sets 
used  in  processing  in  that  plasma 
pooling  technicians  were  observed  on 
numerous  occasions  to  touch  the  set 
spike  prior  to  insertion  into  the  blood 


bags  (21  CFR  640.68(a)):  (4)  failure  to 
assure  that  a  qualified,  licensed 
physician  was  on  the  premises  during 
operating  hours,  in  that  after  12  m.  on 
Tuesdays,  Wednesday,  Fridays,  and 
Saturday,  during  which  time  the  firm 
was  open  for  donations,tbe  physician 
was  not  available  (21  CFR  640.62):  (5) 
failure  to  store  supplies  in  a  safe  and 
sanitary  manner  in  that  the  ceiling 
leaked  in  several  places,  including  in  the 
supply  storage  area  (21  CFR  606.65);  (6) 
failure  to  restrict  the  use  of  blood 
collected  from  a  donor  whose  blood  is 
known  to  be  repeatedly  reactive  foe 
antibody  to  human  immunodeficiency 
virus  in  that  at  least  five  such  units  of 
Source  Plasma  were  shipped  for  further 
manufacture  into  injectable  products  (21 
CFR  610.45(c]):  and  (7)  failure  to 
maintain  and  have  available  to 
pers  onnel  an  up-to-date  record  of  all 
unsuitable  donors  in  that  a  donor 
deferral  list  was  only  available  when 
the  assistant  manager  was  at  the  firm 
(21  CFR  606.160(e));  and  (8)  the  list  was 
not  updated  to  include  unsuitable 
donors  since  May  1987  (21  CFR 
606ai60(e)). 

FDA's  investigation  revealed  that 
Plascon-Gary,  Inc..  was  operating  in 
significant  noncompliance  with  the 
Federal  standards  designed  to  assure 
the  safety,  purity,  and  potency  of  plasma 
as  well  as  the  standards  for  donor 
protection  which  are  intended  to  assure 
a  continuous  and  health  donor 
population.  The  investigation  indicated 
that  the  individuals  serving  in 
supervisory  positions  at  Plascon-Gary. 
Ina,  did  not  adequatdy  demonstrate 
their  ability  to  operate  the  establishment 
in  a  manner  that  assures  compliance 
with  applicable  regulations  and  the 
approved  standard  operating  procedures 
for  the  firm. 

Because  these  deviations  reprRs<'nted 
a  significant  danger  to  health,  FDA 
suspended  the  establishment  license 
(U.S.  License  No.  1020)  on  January  19. 
1989. 

In  a  letter  received  by  the  agency  on 
March  1. 1989  (dated  February  17, 1989), 
Plascon-Gary.  Inc..  requested  that  its 
establishment  and  product  licenses  be 
revoked  and  thereby  waived  an 
opportunity  for  a  hearing.  The  agency 
granted  the  licensee's  request  by  letter 
to  the  firm  dated  March  17, 1989,  issued 
under  21  CFR  601.5(a),  which  revoked 
the  establishment  license  (U.S.  License 
No.  1020)  and  the  product  license  for  the 
manufacture  of  Source  Plasma  issued  to 
Plascon-Gary,  Inc.  FDA  has  placed 
copies  of  the  letters  dated  January  19. 
February  17.  and  March  17. 1989,  on  file 
under  the  docket  number  found  in 
brackets  in  the  heading  of  this  notice  in 


the  Dockets  Management  Branch  (HFA- 
.305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

Accordingly,  under  21  CFR  12.38  and 
the  Public  Health  Service  Act  (sec.  351. 
58  Stat.  702  as  amended  (42  U.S.C.  262)) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegatged  under  21 
CFR  5.68,  the  establishment  license  (U.S. 
License  No.  1020)  and  the  product 
license  issced  to  P!ascon-Gary,  Inc..  for 
the  manufacture  of  Source  Plasma  were 
revoked  effective  March  17. 1989. 

This  notice  is  issued  and  published 
under  21  CFR  801.8  and  the  redelegation 
at  21  CFR  5.67. 

Dated:  May  11,1969. 

Gerald  V.  Quinnan,  Jr.. 

Deputy  Director,  Ceater  for  Dioiogica 
Evaluation  and  Research. 

[FR  Doc.  89-12153  Filed  5-19-89:  8:45  am) 
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IDockat  No.  8»F-«121] 

MuMshino  Chemical  Laboratory,  Ltd.; 
Filing  of  Food  Additive  Petition 

agency:  Food  and  Drag  Administration. 
ACnoM:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Musashino  Chemical  Laboratoiy. 
Ltd.  has  filed  a  petition  proposing  that 
the  food  addidve  r^nlations  be 
amended  to  provide  for  tiie  safe  use  of 
DL-alanine  as  a  flavor  enhancsr  for 
sweeteners  io  pickling  mixtures. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carl  L.  Giaimetta,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-334). 
Food  and  Drug  Administration,  200  C  St. 
SW..  Washington.  DC  20204.  202-426- 
5487. 

SUPPLEMENTART  MPORMATION:  Under 
the  Federal  Food.  Drag,  and  Cosmetic 
Act  (sec.  409n>)15),  72  Stat.  1786  (21 
U.S.C.  348(b)(5i)),  notice  is  given  that  a 
petition  (FA?  8A4106)  has  been  filed  by 
Musashino  Chemical  Laboratory,  Ltd., 
1-1  Kyobashi  1-Chome.  Chuo-Ku,  Tokyo 
104,  Japan,  proposmg  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  DL-alanine  as 
a  flavor  enhancer  for  sweeteners  in 
pickling  mixtures. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 


Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  a.  19a» 
Richard  |.  Ronk, 

Acting  Director.  Center  for  Foci  Sof^y  and 
Applied  Nutritiaa. 

(FR  Doc.  »-12107  Filed  5-l«-a»;  8:45  am] 
BILUNG  CODE  4i«a-ai-ai 


[Docket  No.  •MI-0154] 

Zimmer  USA;  Premadtet  Approval  of 
Biological  Ingrowth  Anatomic  Stem 
(BIAS^)  Fiber  Metal  Total  Hip  Stem 

agency:  Food  and  Drn«  Adir.inistration. 
ACnOK  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Zimmer 
USA,  Warsaw,  IN,  for  premarket 
approval  under  the  Medical  Device 
Amendments  of  1976,  of  the  Biological 
Ingrovrth  Anatomic  Stem  (BIAS™)  Fiber 
Metal  Total  Hip  Stem.  After  reviewing 
the  recommentiation  of  the  Orthopedic 
and  Rehabilitation  Devices  Panel.  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  Januarj-  31. 1989.  of  the 
approval  of  the  application. 
DATE:  Petitions  for  administrative 
review  by  June  21. 1989. 
ADDRESS:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fi.shers 
Lane,  Rockxille,  MD  20857. 
FOR  HiRTMER  INFORMATION  CONTACT: 
Thomas  J.  Callahan,  Center  for  Devices 
and  Radiological  Health  (HFZ-410). 
Food  and  Drag  Administration,  8757 
Georgia  Ave.,  Silver  Spring.  MD  20910. 
301-4^7-7156. 

SUPPLEMENTARY  INFORMATION:  On  June 
26, 1987.  Zimmer  US.'^.  Warsaw.  IN 
46380-0708.  submitted  Jo  CDRll  an 
application  for  premarket  approval  of 
the  Biological  Ingrowth  Anatomic  Stem 
(DI.\S^'«)  Fiber  Metal  Total  Hip  Stem. 
The  device  is  indicaied  for  noncemenled 
use  in  skdelally  mature  individuals 
undergoing  primary  surgery  for 
rehabihtaling  hips  damaged  as  a  result 
of  noninnammatory  degenerative  joint 
disease  (NIDJD)  or  any  of  its  composite 
diagnoses  of  osteoarthritis.  avascuLir 
necrosis,  traumatic  arthritis,  slipped 
capital  epiphysis,  fused  hip.  fracture  of 
the  pelvis,  and  diastropic  variant  The 
(BIAS^  Total  Hip  Stem  is  indicated  for 
use  with  a  cemented  ultrahigh  molecular 
weight  polyethylene  (URMWT) 
acetabular  cup  to  comprise  a  total  hip 


sysicr.'..  Such  f  ystems  consist  of  a 
femora!  component,  or  stem,  that  is 
placed  in  the  ir.tramedu;iar>'  canal  of  the 
femur  and  an  bcetabular  component 
cemented  io  plEce  in  tttc  pelvis. 
ResL'latorj' review  of  safetj  and 
effectiveness  data  for  the  cemertf-d  u«e 
of  the  BLAS™  Total  Hip  Stem  is  not 
required  at  this  time,  because  use  of  the 
device  with  bone  cement  has  been 
found  to  be  substantially  equivalent  to  a 
generic  tj-pe  of  device  marketed  in 
interstate  commerce  prior  to  May  28. 
1976  (see  21  CFR  888.3350). 

On  January  22. 1988.  the  Orthopedic 
and  Rehabilitation  Devices  Panel,  an 
FDA  advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  January  31. 1989.  CDRH 
approved  the  application  by  a  Ictler  to 
the  applicant  from  the  Acting  Di-ector  of 
the  Office  of  Device  Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  off:ce 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Thomas  J.  Callahan 
{HFZ-4 10),  address  above. 

Opportunit}'  for  Administrative  Review 

Section  515(dn3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.SC.  3e0e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515;g)  of  the  act  (21  U.S.C. 
360e(g)).  for  administrative  review  of 
CDRHs  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  o1  FDA's  administrative 
prac  lices  and  piocedurts  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  .^  petition  is  to  be 
in  the  form  of  a  pi-tiTion  for 
reconsideration  under  J  10.33(b)  (_'l  CFR 
lti.3j;b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory-  committee)  and 
shall  submit  wiih  the  pe'.ition  supporting 
data  and  infrri.n.irton  shcrwit^  that  there 
is  a  senuine  and  subst^intial  issin;  of 
na'eriai  fact  for  resolution  through 
administrative  review.  After  revievk  mg 
the  [.i»tilion.  FOA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
pubhsh  a  notice  of  its  decision  in  the 
Federal  Register.  If  FD.^  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  ihe  forra  of  review  to  be 
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used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  June  21, 1980,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  In  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  Is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(h).  90  SUt.  554-«55.  571  (21 
U.S.C.  360e(d).  3eoj(h))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiologicar  Health  (21 
CFR  5.53). 

Dated  May  10, 1980. 
WahwE-Gundakar, 

Acting  Deputy  Director,  Center  for  Devices 
and  Radiological  Health. 
(FR  Doc  00-12158  Filed  5-\»-».  8:45  ■mj 


[Dect(etNo.0MM>1S31 

8t«rtdyn«  Ubofitort— ,  Inc.; 
PrwMTfc*!  Approviri  of  DYNA80L* 

AOINCV:  Food  and  Drug  Administration. 
Acnow;  Notice. 

•UMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Steridyne 
Laboratories,  Inc.,  Hollywood,  CA,  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976,  of 
DYNASOL*.  The  device  is  to  be 
manufactured  under  an  agreement  with 
Visioncare  Associates,  Los  Angeles,  CA, 
which  has  authorized  Steridyne 
Laboratories,  Inc.,  to  incorporate 
information  contained  in  its  approved 
premarket  approval  applications  for  the 
Vis-sol  Saline  Spray  and  VISTA-SOL* 
Preservative-free  Sterile  Saline  Solution. 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  April  14, 1989,  of 
the  approval  of  the  application. 
DATK  Petitions  for  administrative 
review  by  fune  21, 1989. 
ADomst:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Une,  Rockville,  MD  20657. 
KM  RmTHm  MPORMA-nON  CONTACT: 
David  M.  Whipple,  Center  for  Devices 


and  Radiological  Health  (HFZ-480). 
Food  and  Drug  Administrtion,  8757 
Georgia  Ave.,  Silver  Spring.  MD  20910, 
301-427-7940. 

tUPfiUMNTAiiY  mraraiATtON:  On 
October  11. 1988.  Steridyne 
Laboratories,  Inc.,  Hollywood.  CA  90068. 
submitted  to  CDRH  an  application  for 
premarket  approval  of  DYNASOL*.  The 
device  is  a  sterile  preservative-free 
buffered  physiological  saline  solution 
indicated  for  use  in  the  rinsing,  heat 
disinfection,  and  storage  after  heat 
disinfection  of  soft  (hydrophilic)  contact 
lenses.  The  application  includes 
authorization  from  Visioncare 
Associates,  Los  Angeles,  CA  90048.  to 
incorporate  information  contained  in  its 
approved  premarket  approval 
applications  for  the  Vis-sol  Saline  Spray 
and  VISTA-SOL*  Preservative-free 
Sterile  Saline  Solution. 

On  April  14. 1989.  CDRH  approved  the 
appUcation  by  a  letter  to  the  applicant 
from  the  Acting  Director  of  the  Office  of 
Device  Evaluation,  CDRR 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request  Requests  should 
be  identified  widi  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  David  M.  Whipple 
(HF2:-460),  address  above. 

Opportunity  for  Administrative  Review 

SecUon  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  3e0e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
3eOe(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  Part  12  (21 
CFR  Part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  S  10.33(b)  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 


Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  June  21. 1989,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
515(d).  520(d).  90  SUL  554-555.  571  (21 
U.S.C.  360e(d).  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director.  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  May  la  IMO. 
Walter  E.  Gundakar. 

Acting  Deputy  Director,  Center  for  Devices 
and  Radiological  Health. 
(FR  Doc.  89-12157  Filed  5-19-80;  8:45  am] 
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[Docket  No.  09M-01431 

Schnaidar  (USA)  Inc.;  Prwnarfcal 
Approval  of  tha  Schnaidar 
MICROSOFTRAC™  Pareutanaoua 
Tranalumlnal  Coronary  Angloplaaty 
(PICA)  Catttatar 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Schneider 
(USA)  Inc.,  Minneapolis.  MN.  for 
premarket  approval,  under  the  Medical 
Device  Amendments  of  1976.  of  the 
Schneider  MICROSOFTRAC™ 
Percutaneous  Transluminal  Coronary 
Angioplasty  (PTCA)  Catheter.  After 
reviewing  the  recommendation  of  the 
Circulatory  System  Devices  Panel. 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  noUfied  the 
applicant,  by  letter  of  April  14, 1989,  of 
the  approval  of  the  application. 
DATE  Petitions  for  administrative 
review  by  June  21, 1989. 
address:  Written  requests  for  copies  of 
the  summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 


Administration.  Rm.  4-62. 5600  Fishera 

Lane,  Rockville.  MD  20657. 

FOR  HMTHER  INFORBUTiON  CONTACT: 

Nadine  Y.  Rosile,  Center  for  Devices 
and  Radiological  Health  (HFZ-450), 
Food  and  Drug  Administrtion.  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910, 
301-427-7371. 

•UPW^KNTARY  INRMIMATION:  On  April 
7, 1988,  Schneider  (USA)  Ina, 
.Minneapolis,  MN  55441,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Schneider 
MICROSOFTRAC™  Percutaneous 
Transluminal  Coronary  Angioplasty 
(PTCA)  Catheter.  The  catheter  is 
indicated  in  patients  with  coronary 
artery  disease  who  are  acceptable 
candidates  for  coronary  artery  bypass 
graft  surgery,  and  who  meet  at  least  one 
of  the  following  selection  criteria: 

1.  Patients  with  single  vessel 
atherosclerotic  lesions  which  are 
discrete,  subtotal,  noncalcified,  and 
accessible  to  a  dilatation  catheter. 

2.  Patients  with  multiple  vessel 
coronary  artery  disease  wherein  all  of 
the  critical  stenoses  are  accessible  to 
the  angioplasty  procedure. 

3.  Patients  who  have  previously 
undergone  coronary  artery  bypass 
smgery  and  who  have  recurrence  of 
symptoms  and  the  progression  of 
disease  in  the  native  circulation,  or 
stenosis  or  closure  of  the  saphenous 
vein  bypass  grafts. 

On  November  29. 1988.  the  Circulatory 
System  Devices  Panel,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On  April  14, 
1989,  CDRH  approved  the  application  by 
a  letter  to  the  applicant  from  the  Acting 
Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at 
CDRH— contact  Nadine  Y.  Rosile  (HFZ- 
450),  address  above. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  Act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)],  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 


either  a  foraiai  hearix^  oodex  Part  12  (21 
CFR  Part  12i  of  FDA's  adminiatrative 
practices  and  procedures  regulations  or 
a  review  of  (he  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  tlae  fbnn  of  a  petition  for 
Teconsideration  under  fi  iaL33(bj  (21  CFR 
10.33(b)).  A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genatne  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  June  21, 1989,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
515(d),  520(h),  90  Stat.  554-555,  571  (21 
U.S.C.  360e(d).  360j(h)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director,  Center  for 
Devices  and  Radiological  Health  (21 
CFR  5.53). 

Dated:  May  10. 1989. 
Waiter  E.  Gundaker, 

Acting  Deputy  Director.  Center  for  Devices 
and  Radiological  Health. 
[FR  Doc.  69-12156  Filed  5-19-89:  8:45  amj 
BHXING  CODE  4160-01-M 


National  Institutaa  of  Health 
National  Cancer  inatitute;  Meeting 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Clinical  Investigation  Review 
Committee,  National  Cancer  Institute. 
June  15-16, 1989,  at  the  Historic  Inns  of 
Annapolis,  16  Church  Circle,  Annapolis, 
Maryland  21401. 

This  meeting  will  be  open  to  the 
public  on  June  15  from  8:30  a.m.  to  9  a.m. 
for  reports  by  the  Executive  Secretary 
and  Chairman  of  the  Cancer  Clinical 
Investigation  Review  Committee. 


Attendance  by  the  public  will  be  hmited 
to  space  available. 

In  aocordaooe  with  the  provisions  set 
forth  in  sees.  5S2b(c)(4}  and  S52b(c)(6). 
Title  5.  U.S.C  and  sec  10(d)  of  Pub.  L 
92-463,  the  meeting  will  be  closed  to  the 
public  on  {one  15  fron  9  a.m.  to  recess 
and  on  fune  16  from  6  a.m.  to 
adjournment  for  (be  review,  discussion 
and  evaluation  of  individuai  grant 
applications  and  cooperative 
agreements.  These  grant  applications 
and  cooperative  agreenMnts  and  the 
discussions  oouid  reveal  conAdential 
trade  secrets  or  comraerciai  pni|)erty 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  these 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer. 
National  Cancer  Institute,  Building  31, 
Room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892  (301/ 
497-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members  upon  request. 

Dr.  David  Irwin,  Executive  Secretary, 
Cancer  Clinical  Investigation  Review 
Committee.  National  Cancer  Institute. 
Westwood  Building,  Room  832.  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892  (301/496-7978)  will  provide 
substantive  program  information  upon 
request. 

Dated:  May  16, 1989. 
Betty  |.  Beveridge, 

Committee  Management  Officer.  NIH. 
(FR  Doc.  89-12356  Filed  S-19-89:  8:45  am) 
WLUNG  COOC  4140-OI-M 


Office  of  Human  Development 
Sarvicaa 

[Program  Announcement  No.  13672-893] 

Minority  Childran  Piacemants,  Post 
Legal  Adoption  Sarvicaa,  and 
Placement  of  Foater  Care  CtMdran 

AGENCV:  Administration  for  Children, 
Youth  and  Families  (ACYF).  Office  of 
Human  Development  Services  (OHDS). 
ACTION:  Announcement  of  the 
availability  of  funds  and  request  for 
applications  for  projects  to  support 
adoption  of  children:  publication  of 
Appendix  I. 

summary:  On  April  25, 1989,  the  Office 
of  Human  Development  Services 
announced  the  availability  of  funds  for 
three  programs  of  grants  to  support  the 
adoption  of  children  (54  FR  17822).  The 
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purpose  of  these  grants  is  to  assist  in 
increasing: 

(A)  The  placements  in  adoptive 
families  of  minority  children  who  are  in 
foster  care  and  have  the  goal  of 
adoption  with  a  special  emphasis  on 
recruitment  of  minority  families: 

(B)  Post-legal  adoption  services  for 
families  who  have  adopted  special 
needs  children:  and  (C)  the  rate  of 
placement  of  children  in  foster  care 
legally  free  for  adoption. 

We  are  publishing  Appendix  I  which 
was  inadvertently  omitted  from  the 
April  25  announcement 


i 


->- 


DATES:  The  closing  date  for  receipt  of 
applications  remains  June  26. 1989. 

ADOMSSCS:  Applications  should  be  sent 
to:  Office  of  Human  Development 
Services.  Grants  and  Contracts, 
Management  Division.  HDS/OMS.  200 
Independence  Avenue  SW..  Room  345- 
F.  Hubert  H.  Humphrey  Building. 
Washington.  DC  20201.  Attention:  Mary 
White. 

FOA  RJHTHW  WroWIATIOH  CO»IT ACT: 

Delmar  Weathers.  (202)  245-0624. 


SUPPtEMENTARY  IHFOBMATIOH: 

The  following  Appendix  I  is  added  to 
the  Program  Announcement  published  in 
the  Federal  Register  on  April  25, 1989  (54 
FR 17822).  It  contains  the  necessary 
application  forms,  the  instructions  for 
their  completion,  assurances,  and 
certification  statements  regarding  a 
Drug-Free  Workplace  and  Debarment. 

Approved:  May  16. 1989. 
Mary  Sheila  GalL 

Assistant  Secretary  for  Human  Development 
Services. 

MLUNQ  COOC  4130-01-11 


APPLICATION  FOR 
FEDERAL  ASSISTANCE 


Federal  Register  /  Vol.  54.  No.  97  /  Monday.  May  22.  1989  /  Notices 


22023 


I.    TVM  or  (UMMSSIOM: 

*pplicaiion 

n    Construction 

D  Noo-Construclion 


Pr—pplictlion 
O  Constfuclion 


D  Non-Constructnn 


«  »*pi.tCAmmmmAnoM 


I  DATE  SUMtlTTEO 


I  0*tl  MCCCIVCO  OV  $T*n 


4  0«rc  RCCCIVED  •¥  FEOCRAL  *OEI«CV 


OMI  Approv*!  No  OMS-OMI 


AofXKant  idooiitie. 


Sut*  Apokcaior  ideniiiiar 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplication*  and  applications  submitted 
for  Federal  assisUnce  It  will  be  used  by  Federml  agencies  to  obtain  applicant  certrfkation  that  Sutes  which  have 
established  a  review  and  cominent  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant  s  submission 

Entrv 


Item  Entry 

1  Self-explanatory 

2  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable) 

3  Sute  use  only  (if  applicable) 

4  If  this  application  i«  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number  If  for  a  new  prefect,  leave  blank. 

5  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8     Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided: 
••-"New"  means  a  new  assistance  award. 
"Continuation"  means  an  extension  for  an 

additional  funding/budget  period  for  a  project 

with  a  projected  completion  date. 
—  "Revision"  means  any  change  in  the  Federal 

Government's  financial  obligation  or 

contingent  liability  from  an  existing 

obligation. 

9     Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10  Use  the  CaUlog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested 

1 1  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (eg  .  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project 


Item 
12 


List  only  the  largest  political  entities  affected 
(eg  ,  State,  counties,  cities) 


13  Self-explanatory 

14  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project 

15  Amount  requested  or  to  be  contributed  during 
the  first  fundingAbudget  period  by  each 
contributor  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  conUct  the  Sute  Single  Point 
of  ConUct  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  appi  ication . ) 
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INSTRUCTIONS  FOR  THE  SF-424A 


General  instructions 

This  form  is  designed  so  that  application  can  be  made 
for  funds  from  one  or  more  grant  programs,  fn  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  function  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity.  Sections 
A,B,C,  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments  In  the  latter  case. 
Sections  A,B,  C,  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assisUnce  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Line*  1-4,  Columns  (a)  and  (b) 
For  applications  pertaining  to  a  single  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  single  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  pertaining  to  mul- 
tiple programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs 

Lines  1-4,  Columns  (c)  through  (g.) 
For  new  applications,  leave  Columns  (c)  and  (d)  blank 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  (e),  (0,  and  (g)  the  appropriate  amounts  of 
fjnds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year) 


Lines  1-4,  Columns  (c)  through  (g.)  (  continued) 

For  continuing  grant  program  applications,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency  Enter  in  Columns  (c» 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instructioni 
provide  for  this  Otherwise,  leave  these  columns 
blank  Enter  in  columns  (e)  and  (0  the  amounts  of 
funds  needed  for  the  upcoming  period  The  amounKs) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d)  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  and  enter  in  Column  (0  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  total 
previous  authorized  budgeted  amounts  plus  or  minus, 
as  appropriate,  the  amounts  shown  in  Columns  (e)  and 
(f).  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (f). 

Line  5  —  Show  the  totals  for  all  columns  used 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  functions,  and  activities  shown 
on  Lines  1-4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet.  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non  Federal)  by  object  class 
categories. 

Lines  6a-i  —  Show  the  totals  of  Lines  6a  to  6h  in  each 
column 

Line  6j  -  Show  the  amount  of  indirect  cost 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j  For  all  applications  for  new  grants  and 
continuation  grants  the  toUl  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g).  Line  5  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (1)  (4),  Line  • 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A.  Columns  (e)  and  (0  on  Line  5 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


Line  7  -  Enter  the  estimated  amount  of  income,  if  any. 

expected  to  t>e  generated  from  this  project  Do  not  add 

or  subtract  this  amount  from  the  total  project  amount 

Show  under  the  program  narrative  sUtement  the 

nature  and  source  of  income.  The  estimated  amount  of 

program  income  may  be  considered  by  the  federal 

grantor  agency  in  determining  the  toUl  amount  of  the 

grant 

Section  C.  Non- Federal- Resources 

Lines  »-ll  -  Enter  amounU  of  non  Federal  resources 

that  will  be  used  on  the  grant.  If  in-kind  contributions 

are  included,  provide  a  brief  explanation  on  a  separate 

sheet 

Column  (a)  -  Enter  the  program  titles  identical 
to  Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 
Column  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant. 

Column  (e)  -  Enter  the  amount  of  the  SUte's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  Sute  or  Sute  agency.  ApplicanU  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kinid  contributions  to  be  made  from  all  other 
sources. 

Column  (e)  -  Enter  toUls  of  Columns  (b),  (c),  and 
(d). 
Line  IS  —  Enter  the  total  for  each  of  Columns  (b)-(e) 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5,  Column  (f).  Section  A. 

Section  D  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter 

from  the  grantor  agency  during  the  first  year. 


Line  14    -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

Line  IS  -  Enter  the  totals  of  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  periods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 
Line  30  -  Enter  the  toUl  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annoUte  accordingly  and  show  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 
Line  22  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense 

Line  23  -  Provide  any  other  explanations  or  comments 
deemed  necessary. 
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to  certify  to  additional  assuran'ces  'if  sucj  irthe  cTs^^'^u  wU,'  ^^fii^Sl''"'""  ""^  ^"'"'^'  ^'""'""'^ 
A,  the  duly  authori»ed  representative  of  the  applicant  I  certify  that  the  applicant 


I  Has  the  legal  authority  to  apply  for  Federal 
assisUnce,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records 
books,  papers,  or  documenU  reUted  to  the  award! 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitutes  or  presenU  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  afler  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  f|  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  iMerit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Titie  VI  of  the  Civil  Righta  Act  of 
1964  (PL.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendmenta  of  1972  as 
amended (20 US C  S§  1681  1683, and  1685  1686), 
which  prohibite  discrimination  on  the  basis  of  sex' 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973  as 
amended  (29  U  S.C.  f  794).  which  prohibits  dis 
crimination  on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975.  as  amended  (42 
U  SC  5§  6101-6107),  which  prohibits  discrim 
ination  on  the  basis  of  age; 


(e)  the  Drug  Abuse  OlTice  and  Treatment  Act  of 
1972  (PL    92-255).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse   (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (PL    91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  {{  523  and  527  of  the  Public  Health 
Service  Art  of  1912  (42  U  S  C.  290  dd  3  and  290  ee 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
VIII  of  the  Civil  RighU  Act  of  1968  (42  U  S  C   § 
3601  et  seq  ),  as  amended,  relating  to  non 
discrimination  in  the  sale,  rental  or  financing  of 
housing;  (i)   any   other   nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and    (j)    the    requirements    of   any    other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

7  Will  comply,  or  has  already  complied,  with  the 
requirementa  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs 
These  requirementa  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  §f  1501-1508  and  7324  7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis  Bacon  Act  (40  U  SC  $S  276a  to  276a 
7),  the  Copeland  Act  (40  U  SC  $  276c  and  18 
use.  SS  874».  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U  SC  5S  327  333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements 
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10  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  tP  L.  93-234) 
which  requires  recipienU  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

1 1  Will  comply  with  environmenUl  sUndards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  tnvironmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursiiant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  BO  11990;  (d)  evaluation  of 
flood  hazards  in  Hoodplains  in  accordance  with  EO 
11988;  (e)aaaur«nca  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  CoasUl  Zone  Management 
Act  of  1972  (18  U.S.C  li  1451  et  seq  );  (0 
conformity  of  Federal  actions  to  SUte  (Clear  Air) 
ImplemenUtion  Ptans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  u  amended  (42  U.SC.  I 
7401  et  seq);  (g)  protection  of  underground  sources 
of  drinking  waUr  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended.  (P.L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  II  1271  et  seq )  related  to 
protecting  eomponents  or  potential  componenU  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
use  470),  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  use.  469a-l  et  seq). 

14  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjecU  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544,  as  amended.  7  U.S.C. 
2131  et  seq.)  perteining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Baaed  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  II  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  flnancial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requiremento  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


SKJNATURC  or  *UTH0«2f  0  CERTIFYING  OFf  <IAI 


APPLICANT  OKCANIZATION 
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Certification  Regarding  Drug-Free 
Workplace  Requirements  Grantees 
Other  Than  Individuals 

By  signing  and/or  submitting  this 
application  or  grant  agreement,  the 
grantee  is  providing  the  certification  set 
out  below. 

This  certification  is  required  by 
regulations  implementing  the  Drug-Free 
Workplace  Act  of  1988.  45  CFR  Part  76. 
Subpart  F.  The  regulations,  published  in 
the  January  31. 1989  Federal  Register. 
require  certification  by  grantees  that 
they  will  maintain  a  drug-free 
workplace.  The  certification  set  out 
below  is  a  material  representation  of 
fact  upon  which  reliance  will  be  placed 
when  HHS  determines  to  award  the 
grant.  False  certification  or  violation  of 
the  certification  shall  be  grounds  for 
suspension  of  payments,  suspension  or 
termination  of  grants,  or 
govcmmentwide  suspension  or 
debarment. 

The  grantee  certifies  that  it  will 
provide  a  drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful 
manufacture,  distribution,  dispensing, 
possession  or  use  of  a  controlled 
substance  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions 
that  will  be  taken  against  employees  for 
violation  of  such  prohibition; 

(b)  Establishing  a  drug-free  awareness 
program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  in  the 
workplace; 

(2)  The  grantee's  policy  of  maintaining 
a  drug-fi«e  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and, 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse 
violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the 
performance  of  the  grant  be  given  a 
copy  of  the  statement  required  by 
paragraph  (a); 

(d)  Notifying  the  employee  in  the 
statement  required  by  paragraph  (a) 
that,  as  a  condition  of  employment 
under  the  grant,  the  employee  will: 

(1)  Abide  by  the  terms  of  the 
statement;  and, 

(2)  Notify  the  employer  of  any 
criminal  drug  statute  conviction  for  a 
violation  occurring  in  the  worIq>lace  no 
later  than  five  days  after  such 
conviction: 

(e)  Notifying  the  agency  within  ten 
days  after  receiving  notice  under 
subparagraph  (d)(2)  from  an  employee 
or  otherwise  receiving  actual  notice  of 
such  conviction; 


(f)  Taking  one  of  the  following  actions, 
within  30  days  of  receiving  notice  under 
subparagraph  (d)(2).  with  respect  to  any 
employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel 
action  against  such  an  employee,  up  to 
and  including  termination;  or 

(2)  Requiring  such  employee  to 
participate  satisfactorily  in  a  drug  abuse 
assistance  or  rehabilitation  program 
approved  for  such  purposes  by  a 
Federal,  State,  or  local  health,  law 
enforcement,  or  other  appropriate 
agency; 

(g)  Making  a  good  faith  effort  to^ 
continue  to  maintain  a  drug-free 
workplace  through  implementation  of 
paragraphs  (a),  (b).  (c),  (d).  (e)  and  (f). 

Certification  Regarding  Drug-Free 
Workplace  Requirements  Grantees  Who 
Are  Individuals 

By  signing  and/or  submitting  this 
application  or  grant  agreement,  the 
grantee  is  providing  the  certification  set 
out  below. 

This  certification  is  required  by  the 
regulations  implementing  the  Ehnjg-Free 
Workplace  Act  of  1988. 45  CFR  Part  76, 
Subpart  F.  The  regulations,  published  in 
the  January  31. 1989  Federal  Register, 
require  certification  by  grantees  that 
their  conduct  of  grant  activify  will  be 
dnig-fi«e.  The  certification  set  out  below 
is  a  material  representation  of  fact  upon 
which  reliance  will  be  placed  when 
HHS  determines  to  award  the  grant. 
False  certification  or  violation  of  the 
certification  shall  be  grounds  for 
suspension  of  payments,  suspension  or 
termination  of  grants,  or 
govemmentwide  suspension  or 
debarment. 

lie  grantee  certifies  that,  as  a 
condition  of  the  grant,  he  ot  she  will  not 
engage  in  the  unlawful  manufacture, 
distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  in 
conducting  any  activify  wilth  the  grant 

Certification  Regarding  Debannent, 
Suspension,  and  Other  Responsibilify 
Matters — Primary  Coverad  Transactions 

By  signing  and  submitting  this 
proposal,  the  appUcant,  defined  as  die 
primary  participant  in  accordance  with 
45  CFR  Part  76.  certifies  to  the  best  of  its 
knowledge  and  believe  that  it  and  its 
principals: 

(a)  are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  covered  transactions  by 
any  Federal  Department  or  Agency; 

(b)  have  not  within  a  3-year  period 
preceding  this  proposal  been  convicted 
of  or  had  a  civil  judgment  rendered 
against  them  for  commission  of  fraud  or 
a  criminal  offense  in  connection  with 


obtaining,  attempting  to  obtain,  or 
performing  a  public  (Federal,  State,  or 
local)  transaction  or  contract  under  a 
public  transaction:  violation  of  Federal 
or  State  antitrust  statutes  or  commission 
of  embezzlement  theft,  forgery,  bribery, 
falsification  or  dbstruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  are  not  presently  indicted  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal.  Stat?. 
or  local)  with  commission  of  any  of  the 
ofienses  enumerated  in  paragraph  (l)(b) 
of  this  certification;  and 

(d)  have  not  within  a  3-year  period 
preceding  this  application/proposal  had 
one  or  more  public  transactions 
(Federal,  State,  or  local)  terminated  for 
cause  or  default. 

The  inability  of  a  person  to  pro\ide 
the  certification  required  above  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered  transaction. 
If  necessary,  the  prospective  participant 
shall  submit  an  explanation  of  why  it 
cannot  provide  the  certification.  The 
certification  or  explanation  »vil]  be 
considered  in  connection  with  the 
Department  of  Health  and  Human 
Services'  (HHS)  determination  whether 
to  enter  into  this  transaction  However, 
failure  of  the  prospective  primary 
participant  to  furnish  a  certification  or 
an  explanation  shall  disqualify  such 
person  from  participation  in  this 
transaction. 

The  prospective  primary  participant 
agrees  that  by  submitting  this  proposal, 
it  will  include  the  claiue  entiUed 
"Certification  Regarding  Debannent 
Suspension,  Inehgibihfy,  and  Voluntary 
Exclusion — ^Lower  Tier  Covered 
Transactions,"  provided  below  without 
modification  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 
(FR  Doc.  89-12177  Filed  5-19-69;  &45  amj 
MUJNQ  CODE  4130-»1-« 


Federal  CouncM  on  tha  Aging;  MMting 

Agency  Holding  the  Meeting:  Federal 
Council  on  the  Aging. 

Time  and  Date:  Meeting  begins  at  9:00 
a.m.  and  ends  at  5K)0  p.m.  on 
Wednesday,  June  7, 1969  and  begins  at 
9:00  a.m.  and  ends  at  AMi  p.m.  on 
Thursday,  June  8, 1989. 

Place:  On  Wednesday,  June  7,  Senate 
Appropriations  Room.  S-128,  U.S 
CapitoL  from  9:00  a.m.  at  12  noon,  and  2 
p.m.  to  5K)0  p.m.  in  Conference  Room 
303-305A  Hubert  Humphrey  Building. 
200  Independence  Avenue,  SW.  On 
Thursday,  June  8.  from  9M)  a.m.  to  4.-00 
p.m.,  meeting  will  be  held  in  Ashlawn 
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South.  Vista  latamational.  1400  M 
Street  NW,  WMkiin»on.  DC  20005. 
Stotur:  MB«(ii«  i*  open  to  tfae  poblic 
Contact  flsTfOiw:  Barbara  Forte.  Room 
4545.  Cohen  Pederri  BaAding.  330 
Independence  Ave,  8W..  Waehington. 
DC  araoi;  Aione:  245-M51. 

The  Federal  Council  on  the  Aging  was 
established  by  the  1973  Amendments  to 
the  Older  Americans  Act  of  1965  (Pub.  L 
93-29. 42  U.SjC.  3016)  far  the  purpose  of 
advising  *e  President,  the  Congress,  the 
Secretary  of  HeaWi  and  Human 
Services,  and  the  Commissioner  on 
Aging  on  matters  relating  to  the  special 
needs  of  older  Americans. 

Notice  is  her^y  given  pursuant  to  the 
Federai  Advisory  Committee  Act  (Pub. 
L  92-453. 5  U.S.C  App.  1.  Sec.  10. 1978) 
that  the  Council  will  hold  a  meeting  on 
lune 7 »  8 from ftOO am.  5:00 p.m.  and 
from  9fl0  a.m.  iXO  pjn.  respectively.  On 
June  7.  the  morning  session  will  be  a 
meeting  with  Members  of  Congress,  and 
the  afternoon  session  will  be  an 
Executiva  Session  in  Room  303-30SA. 
Hubert  Humphrey  Building.  200 
Independence  Avenue.  8W.. 
Washington.  DC  20201.  On  June  B,  the 
Council  will  hold  its  regular  open 
meeting  in  Ashlawn  South.  Vista 
International.  1400  M  Street  NW- 
Washington.  DC  2000S. 

The  agenda  lior  June  7  will  include: 
BrieHng  on  new  leglaUtion  affecting  the 
older  population  and  a  continued 
dialogue  with  Members  of  Congress: 
brief  meeting  wiih  the  newly  elected 
Assistant  Secratary  for  Human 
Development  Services  and  the  Deputy 
Assistant  Setfetary;  remainder  of  the 
afternoon  win  be  devoted  to  FCOA 
Committee  meetings  and  prioritizing 
Bubiect  areas  for  19B9-1990.  On  June  S  at 
2  p.m,  is  as  follows:  A  discussion  on 
establishing  content  and  methodology 
for  gathering  special  tabulations  on 
pertinent  demography  relative  to  older 
Americans:  Dr.  loyce  T.  Berry.  Acting 
Commissioner,  Administration  on  Aging 
and  Cynthia  Taauber.  Census  Bureau 
will  complete  the  meeting. 


Dated:  May  IZ  t98B. 
InyiiAsvada. 

ChanpenmL  Federal  Council  an  the  Agtng- 
[FR  Doc.  »-ia7B  Pitod  5-tS-W;  •!«  am] 
■iLUNQ  oaai  ««s»4t-a 


DEP  ARTWEMT  OF  HOUWIQ  AMD 
Ul 


AppNcaSons 

R«corc)ka«ping.. 


Total  Estimated  Borden  Hours:  4,286.5 

Status:  Revision 

Contact:  Stephen  Martin,  HUD.  (202) 

755-6723;  John  Allison,  0MB,  (202) 

395-6880 

Uuted:  May  IS. 


Officaof 

[DockatNo.N-«>-1990] 

Submlttion  of  Proposed  Information 
ColloctlonatoOMB 

AOINCV:  dBce  of  Administration.  HUD. 
ACnOW:  Notioes. 

tUMMARV:  Tlie  proposed  information 
collections  requirements  described 
below  have  been  submitted  to  the  Office 
of  ManageflMnt  and  Budget  (QMB)  for 
review,  as  required  try  the  Papenwirk 
Redactian  Act  The  I3epartment  is 
soliciting  public  comment  on  the  subfect 
proposals. 

ADOMW:  Interested  persons  are  invited 
to  submit  comment  regarding  these 
proposals.  Comments  should  refer  to  Ae 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OKffl  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC20SO3. 

POM  RiimiCT  mnmmAirmt  cowtact: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest,  Washington.  DC  20410, 
telephone  (202)  755-8050.  Tliis  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLUUNTARY  INFOMMATIOM:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  0MB  for  review,  as 
required  by  the  Paperwork  Redaction 
Act  (44  U.SX:.  Chapter  35). 

The  Notioes  list  the  following 
information:  (1)  The  title  of  the 


information  collection  proposal:  (2)  the 

office  of  tteafBncy  to  collect  the 
information:  (3)  the  deacription  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  flie 
proposal;  (6)  how  frequently  information 
submissions  will  be  required:  (7)  an 
estnnate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  inchiding  nimiber  of 
repondents.  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  tiie  Paperwork 
Reduction  Act  44  US.C.  3507;  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  May  15. 19i9. 
John  T.  Muiphy. 

Director.  Information  Policy  and  Management 
Division 
Proposal:  24  CFR— Nehemiah  Housing 

Opportunity  Program  (Part  260) 
Offior.  Housing 

Description  of  The  Need  For  The 
Information  and  Its  Proposed  Use: 
Under  the  Nehemiah  Housing 
Opportunity  Program.  HUD  is 
authorized  to  make  grants  to  non- 
profit organizations  to  enable  them  to 
provide  loans  to  families  purchasing 
homes  that  are  constructed  or 
substantially  rehabilitated  in 
accordance  with  HUD  approved 
programs. 
Form  Number:  None. 
Respondents:  Individuals  or 
Housebokk,  State  or  Local 
Governments,  and  Non-Profil 
Institutions. 
Frequency  of  Submission: 

Recordkeeping  and  On  Occasion 
Reporting  Burden: 


Mumber  of     ^ 

rM«x>ndents 


Frequency 
d  ivsponae 


Hours  per     ^    Burden 
netponw  Hour* 


150 
10 


8.0 
306.7 


1.200,0 
3.066  5 


Proposal-  Rental  Rehabilitation  Program 
Officer  C<»rummity  Planning  and 

Development 
■Deacriptiim  of  The  Need  for  The 
Informatioa  and  Us  Pmposed  use: 
HUD  aad  the  grantees  are  required  to 
coUeot  and  report  data  relating  to 


properties  rehabilitated  and  tenants 
assisted  under  the  Program.  The 
grantee  maintains  data  on  minority 
and  women  businesses  and  submits 
an  application  for  Program  funds.  In 
addition,  the  grantee  reports  to  HUD 
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annually  an  assessment  of  the  rehabilitate  publicly  owned 

effectiveness  of  the  program  and  properties, 

submits,  if  they  desire,  a  schedule  to         Form  Number:  None 


Respondents:  State  or  Local 

Governments 
Frequency  of  Submission:  Other 
Reporting  Burden: 


Numtwrof     „     Frequency     ^     Hour*  per  Burden 

respondents        of  response    '^      response      ~      hours 


Annual  reporting . 
Recordkeeping.... 


800 
840 


(response 

301 
1.0 


resportse 

140 
11.42 


hours 

34.560 
9.600 


Total  Estimated  Burden  Hours:  44.160 
Status:  Revision 

Contact:  Tony  Lyons,  HUD,  (202)     755- 
6298;  John  Allison,  OMB.  (202)  395- 


Dated:  May  15, 1989. 

Proposal:  Application  for  Insurance  of 
Advance  Mortgate  Proceeds 


HUD-92403.. 


Office:  Housing 

Description  of  The  Need  For  The 
Information  and  Its  Proposed  Use: 
This  information  will  be  submitted  by 
an  approved  mortgagee  requesting 
approval  of  advance  of  mortgage 
proceeds.  HUD  will  use  this 
information  to  ascertain  approval 
amounts  and  to  notify  the  applicable 


lender  that  the  requested  and 
approved  funds  can  be  advanced. 

Form  Number:  HUD-92403 

Respondents:  Businesses  or  Other  For- 
Profit  and  Non-Profit  Institutions 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Number  of     y,     Frequerx:y     ^ 
respondents        o«  response    * 


Hours  per 
response 


Burden 
totrs 


5.000 


0.2 


1.000 


Total  Estimated  Burden  Hours:  1.000 

Status:  Extension 

Contact:  Linda  D.  Cheatham.  HUD,  (202) 

426-0035;  John  Allison.  OMB.  (202) 

395-6880 

Dated:  May  15, 1989. 


Proposal:  Survey  of  Formaldehyde 
Levels  in  Manufactured  Homes 

Office:  Housing 

Description  of  The  Need  for  The 
Information  and  Its  Proposed  Use: 
The  survey  will  be  used  to  monitor 
emission  levels  in  manufactured 
homes  constructed  since  February  11, 


1985,  HUDs  effective  date  for 
formaldehyde  control  requirements, 
for  plywood  and  particleboard  panels 

Form  Number:  None 

Respondents:  Individuals  or  Households 

Frequency  of  Submission:  On  Occasion 

Estimated  Burden  Hours: 


Number  of     y.     Frequency     y     Hours  per  Bw3<?n 

respondents        ol  response    '^      response      ^      hours 


1::;^:::=::::=^^^^^^^^  SS 

On-Site  ReM  Monitoring Z""ZZ''"~ 40 


1 
1 

2 


300 
200 

80 


Total  Estimated  Burden  Hou.'-s:  580 

Status:  New 

Contact-  Richard  Mendlen,  HUD,  (202) 

755-6920;  John  Allison,  OMB,  (202) 

395-6880 

Dated:  May  15, 1989. 
[FR  Doc.  89-12132  Filed  5-19-89;  8:45  am| 

BtLUNG  CODE  42ia-01-M 


Office  of  the  Secretary 

(Docket  No.  D-89-896:  FR-2S40] 

Consolidated  Delegations  of  Authority 
for  Housing 

agency:  Office  of  the  Secretary,  (HUD). 
action:  Notice  of  consolidated 
delegations  of  authority. 

summary:  This  notice  consolidates  all 
delegations  of  authority  to  the  Assistant 


Secretary  for  Housing-Federal  Housing 
Commissioner  and  General  Deputy 
Assistant  Secretary  for  Housing-Deputy 
Federal  Housing  Commissioner.  No 
substantive  change  in  current 
delegations  is  intended,  but  obsolete 
material  has  been  ehminated  and 
changes  have  been  made  to  standardize 
language  and  format. 

EFFECTIVE  DATE:  May  1,  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  M.  Farbstein,  Assistant  General 
Counsel  for  Administrative  Law.  Office 
of  General  Coimsel,  Department  of 
Housing  and  Urban  Development.  Room 
10254,  Washington,  DC  20410,  phone 
(202)  755-7137.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  The 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  and  the  General 
Deputy  Assistant  Secretary  for  Housing 


each  are  delegated  the  power  and 
authority  of  the  Secretary  of  Housing 
and  Urban  Development  with  respect  to 
all  Housing  programs  and  functions, 
including  but  not  limited  to  those  set 
forth  below,  with  authority  to  redelegate 
to  employees  of  the  Department,  unless 
othen^'ise  specified.  Each  of  them  may 
issue  rules  or  regulations  to  carry  out 
Housing  programs,  and  waive  such  rules 
or  regulations  to  the  extent  authorized 
by  statute  or  in  the  rules  or  regulations 
They  may  not  redelegate  the  authority  to 
issue  rules.  They  may  not  redelegate  the 
waiver  authority  unless  authorized  by 
rules  or  regulations. 

A.  Multifamily  Housing — the 
authority  of  the  Secretary  of  Housing 
and  Urban  Development  with  respect  to 
the  multifamily  programs  and  functions 
of  the  following: 
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1.  Titles  II.  V.  VL  VIL  VIH.  IX.  XI  of 
the  National  Housing  Act  (12  USJC 
1701,  «f  «a9.J  and  sacdon  1.  Title  1.  of  the 
National  Housing  Act,  as  ameadad  (12 
U.S.C  1702)  in  exercising  the  power  and 
anthortty  delegated  under  this  section. 

2.  Sactian  202  of  the  Housing  Act  af 
19M  (12  U.8;C.  ITOlq)  wiOi  reaped  to 
the  program  of  loans  for  Housing  for  the 
Qderly  or  Haadioapped. 

X  Section  101  of  tha  Housing  and 
Urban  Development  Act  of  1965  (12 
U.S.C.  1701s)  with  respect  to  the  Rent 
Supplement  piogiam  for  dhadrantaged 
persons,  Inclwtog  tha  aaUiority  to 
administer  contsads  and  raqafaoBants 
for  rent  suppiaaaBla. 

4.  SectioB  •  Housing  assistance  under 
the  United  States  Housing  Act  of  1937 
(42  U.S.C  1437,  et  $eq.).  as  amended, 
including  the  authority  delegated  under 
Executive  Order  11196,  to  approve  the 
undertaking  of  any  annual  contribution, 
grant  or  loan,  or  any  agreesneat  or 
contract  for  any  annual  contribution, 
grant  or  loan. 

5.  Delegation  of  Authority  under 
Article  VH  of  the  agreement  between 
the  Department  of  Defense  and  the 
Department  of  Housing  and  Urban 
Development  dated  June  8  and  June  18. 
1968.  respectively  (published  at  34  FR 
18031  {Nov.  7, 1960)1  concerning  section 
1013  of  the  Demonstralion  Cilie«  and 
Metropohlan  De*«lopment  Act  of  1966 
(42  U.S.C  3374):  WiUi  respect  to 
acquired  properties  to  acquire  title  to, 
hold,  manage,  and  sell  for  cash  or  credit 
by  taking  a  purchase  money  mortgage  in 
the  name  of  the  Secretary  of  Housing 
and  Urban  Development  and  in 
connection  therewith  to  execute  deeds 
of  conveyance  and  all  other  instruments 
necessary  to  fulfill  the  purposes  of 
section  1013  of  the  Demonstration  Cities 
and  Metropolitan  Development  Act  of 
1966  (42  liS-C  3374)  and  to  make  any  or 
all  determinations  and  to  lake  any  or  all 
further  actions  in  connection  with  the 
acquired  properties  which  the  Secretary 
of  Defense  is  authorized  to  undertake 
pursuant  to  the  provisions  of  the  Act. 

6.  Title  IV  of  tSie  Housing  Act  of  1949 
(42  U.S.C.  1441). 

7.  Section  106(b)  of  the  Housing  and 
Urban  Development  Act  of  1968  (12 
U.S.C.  ITOlx).  for  the  provision  of 
information  and  technical  assistance 
with  respect  to  the  constr\iction  and 
rehabilitation  by  public  bodies, 
nonprofit  organizations  or  cooperative 
organitations  of  housing  for  low  or 
moderate  income  families  including 
assistance  with  respect  to  self-help  and 
mutual  self-help  programs  and  section 
106(b]  of  the  Housing  and  Urban 
Development  Act  of  1968,  for  the 
approval  and  cancellation  of  seed 
money  loans  to  nonprofit  sponsors  of 


multifamily  housing.  Section  207  of  the 
Appalachian  Regional  Development  Act 
of  1965  (40  U.S.C.  Appendix  A.  Section 
207)  for  the  approval  and  cancellation  of 
seed  money  loans  to  non-profit,  limited 
dividend  or  cooperative  organizations 
and  public  bodies  and  approval  of  seed 
nroney  grants  to  non-profit  organizations 
and  public  bodies. 

8.  Sections  201. 202, 203  and  204  of  the 
Housing  and  Community  Developoaent 
Amendments  of  1976. 

9.  Section  802  of  the  Housing  and 
Community  Development  Act  of  1974. 
State  Agency  Honnng  Programs. 

10.  The  Housing  Development  Grant 
Program,  pursuant  to  section  17  of  the 
United  States  Housing  Act  of  1937.  (42 
U.S.C.  14370). 

11.  The  College  Housing  Debt  Service 
Grant  Program  pursuant  to  Title  IV  of 
the  Housing  Act  of  1950  (12  U.S.C.  1749). 

IZ  Under  42  US.C.  3533  which 
detignates  the  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 
as  the  Assistant  to  the  Secretary  who 
shall  be  responsible  for  providing 
information  and  advice  to  nonprofit 
organizations  desiring  to  sponsor 
housing  projects  assisted  WKkr 
programs  administered  by  the 
Department. 

13.  The  arathority  of  the  Secretary  with 
respect  to  the  Urban  Homesteadiog 
Program  under  section  810(a)  (transfer  of 
properties)  and  (f)  (listing  of  available 
properties)  of  the  Housing  and 
Community  Development  Act  of  1974  (12 
U.S.C.  1706e). 

14.  The  authority  of  the  Secretary 
under  section  312  of  the  Housing  Act  of 
1964  to  manage,  repair,  lease,  and 
otherwise  take  all  actions  necessary  to 
protect  the  financial  interest  of  the 
Secretary  in  properties  as  to  which  the 
Secretary  is  mortgagee-in-possession 
and  to  manage,  repair,  complete, 
remodel  and  convert,  administer, 
dispose  of,  lease,  sell  or  exchange  for 
cash  or  credit  at  public  or  private  sale, 
pay  annual  sums  in  lieu  of  taxes  on. 
obtain  insurance  against  loss  on,  and 
otherwise  to  deal  with  properties  as  to 
which  the  Secretary  has  acquired  title 
under  the  section  312  Rehabilitation 
Loan  Program. 

15.  The  functions  of  the  Secretary 
under  section  7(i)(3)  of  the  Department 
of  Housing  and  Urban  Development  Act, 
42  U.S.C.  3535(1  )(3),  concerning  flie  sale, 
exchange,  or  lease  of  real  or  personal 
property  and  the  sale  or  exchange  of 
securities  or  obligations  with  respect  to 
any  multifamily  protect. 

16.  Title  IV  of  the  Housing  and 
Community  Development  Amendments 
of  1978  (42  U.S.C.  8001,  et  seq.) 

17.  The  authority  of  the  Secretary  of 
Housing  and  Urban  Development  with 


respect  to  the  Transitional  Housing 
Demonstration  Prc^am  as  authorized 
by  secUon  101(g),  Pub.  L.  99-500 
(approved  October  18. 1986)  and  Pub.  L 
99-591  (approved  October  30, 1986),  the 
Supportative  Housing  Demonstration 
Pr^am  as  reflected  in  Title  IV,  Subtitle 
C  of  the  Stewart  B.  McKinney  Homeless 
Assistance  Act  Pub.  L 100-77 
(approved  fuly  22. 1087),  and  Title  V  of 
the  Stewart  B.  McKinney  Homdess 
Assistance  Act. 

18.  Authority  to  endorse  any  checks  or 
drafts  in  payment  of  insurance  losses  on 
which  the  United  States  of  America, 
acting  by  and  through  the  Secretary  or 
his/her  successors  or  assisins,  is  a  payee 
(joint  or  otherwise)  in  connection  with 
the  disposition  of  the  government's 
interest  in  property  or  lease  of  sudi 
property. 

19.  Section  2  of  the  Housing  and 
Urban  Development  Act  of  1968  (12 
U.S.C.  1701t). 

20.  The  Multifamily  Mortgage 
Foreclosure  Act  of  1981  (12  U.S.C.  3701- 
3717). 

21.  To  act  as  an  Attesting  Officer  with 
authorization  to  cause  the  Seal  of  the 
Department  of  Housing  and  Urban 
Development  to  be  affixed  to  such 
documents  as  may  require  its 
application  and  to  certify  that  a  copy  of 
any  book,  record,  paper,  microfilm,  or 
other  document  is  a  true  copy  of  that  in 
the  files  of  the  Department. 

B.  Singh  Family  Housing— \.he 
authority  of  the  Secretary  of  Housing 
and  Urban  Develoment  with  respect  to 
Single  Family  programs  and  functions, 
and  the  authority  with  respect  to 
Mortgagee  Activities  fmcluding  Title  I 
lenders)  for  both  Single  Family  and 
Multifamily  programs  of  the  following:    - 

1.  Titles  1,  II,  V.  VI,  VIII.  IX,  X  of  the 
National  Housing  Act  (12  U.S.C  1701,  et 
seq.).  except  the  section  255  (home 
equity  conversion  mortgage 
demonstration)  program. 

2.  Title  XI  of  the  National  Housing  Act 
(12  U.S.C.  1749aaa,  et  seq]  with  regard 
to  Mortgagee  Activities. 

3.  Section  106(a)  of  the  Housing  and 
Urban  Development  Act  of  1968  (12 
U.S.C.  1701x),  for  the  provision  of 
information  and  technical  assistance. 

4.  Section  101(e)  and  106{a)(l)(iii)  and 
106(a)(2)  of  the  Housing  and  Urban 
Development  Act  of  1968  (12  VS.C. 
1701w)  and  1701x{a)  (l)(iii)  and  (a)(2) 
and  section  237(e)  of  die  National 
Housing  Act  (12  U.S.C.  1715z-n2(e)). 

5.  Delegation  of  authority  under 
Article  VII  of  the  agreement  between 
the  Department  of  Defense  and  the 
Department  of  Housing  and  Urban 
Development  dated  June  8  and  June  18. 
1968.  respectively  (published  at  24  FR 


18031  (Nov.  7. 1960])  concerning  Section 
1013  of  die  Demonstration  Cities  and 
Metropolitan  Devetopment  Act  of  1966 
(42  U.&C  3374):  with  respect  to  acquired 
properties  to  acquire  title  to.  hold, 
manage,  and  tell,  for  cash  or  credit  by 
taking  a  purdiase  money  mortgage  in 
the  name  of  the  Secretary  of  Housing 
and  Urban  Development  and  in 
connection  tfaerewidi  to  execute  deeds 
of  conveyance  and  all  other  instruments 
necessary  to  fidfill  the  purposes  of 
section  1013  of  the  Demonstration  Cities 
and  Metropolitan  Development  Act  of 
1966  (42  U.S.C.  3374)  and  to  make  any  or 
all  detenninations  and  to  take  any  or  all 
further  actions  in  connection  with 
acquired  properties  vdiicfa  the  Secretary 
of  Defense  is  authorized  to  undertake 
pursuant  to  the  provisions  of  the  Act. 

6.  The  Interstate  Land  Sales  Fiill 
Disclosure  Act.  Title  XIV  of  die  Housing 
and  Urban  Development  Act  of  1968,  as 
amended  (15  UAC 1701.  etseg.)  except 
the  power 

a.  To  conduct  hearings  in  accordance 
with  5  U.S.C.  556  and  557; 

b.  To  issue  orders  of  determination 
after  such  hearings; 

c.  To  issue  rules  and  regulations 
prescribing  rights  to  appeal  from  the 
decisions  of  heating  examiners:  and 

d.  To  transmit  evidence  of  apparent 
violations  of  the  Act  to  the  Attorney 
General  of  4w  United  States  for  die 
institution  of  any  appropriate  criminal 
proceedings. 

7.  The  Real  Estate  Setdement 
Procedures  Act  of  1974,  as  amended  (12 
VS.C  2Bin,et  seq.). 

8.  To  prescribe  standards  fm  the 
design,  construction,  and  alteration  of 
structures  for  programs  (other  than 
public  housing  programs)  prescribed 
under  the  National  Housing  Act  (12 
U.S.C.  1701,  etseq.)  and  the  United 
States  Housing  Act  of  1937  (42  U.S.C 
1437-1437n). 

9.  To  approve  or  disapprove  variances 
from  the  design  or  consL'-uction 
standards  for  all  programs  (other  than 
public  housing  programs)  under  the 
National  Housing  Act  (12  U.S.C.  1701.  et 
seq.)  and  tiie  United  States  Housing  Act 
of  1937  (42  U.S.C.  1437-1437n). 

10.  To  evaluate  and  determine  the 
technical  suitability  of  housing  products 
and  materials  under  section  521  of  the 
National  Housing  Act  (12  U.S.C.  1735e) 
and  to  issue  engineering  and  technical 
bulletins  governing  the  acceptability  of 
housing  system  components,  materials, 
and  methods  of  construction. 

11.  All  matters  and  requirements  of 
the  National  Manufactured  Housing 
Construction  and  Safety  Standards  Act 
of  1974.  Title  VI  of  the  Housing  and 
Community  Development  Act  of  1974  (42 
U.S.C.  5401-5426], 


12.  To  convey  and  execute  deeds  of 
conveyance,  deeds  of  release, 
assignments,  satiafactions  of  mortgages 
and  any  oAer  written  instrument 
relating  to  real  or  personal  property  or 
any  interest  therein  heretofore  or 
hereafter  acquired  by  the  Secretary 
pursuant  to  die  National  Housuig  Act  12 
U.S.C.170l.et8eq. 

13.  To  develop  and  recommend 
policies  and  establish  operating  plans 
and  procedures  for  the  servicing  of  all 
home  mortgages  subsequent  to  final 
insurance  endorsement  under  the 
National  Housing  Act. 

14.  To  review  and  evaluate  home 
mortgage  insurance  default  experience, 
and  to  provide  technical  advice  and 
guidance  to  approve  mortgagees  and 
field  offices  on  all  home  mortgage 
servicing  problems. 

15.  Section  106(b)  of  die  Housing  and 
Urban  Development  Act  of  1968  (12 
U.S.C.  1701x)  as  it  relates  to  loans  to 
non-profit  ofganizations  for  necessary 
expenses,  prior  to  construction,  of 
plaiming  and  of  obtaining  financing  for 
the  rehabilitation  or  construction  of 
housing  for  low  or  moderate  income 
families  under  section  235  of  the 
National  Housing  Act  or  any  other 
Federally  assisted  single  family 
programs. 

16.  Hie  Urban  Homesteading  Program 
under  section  810(a)  (transfer  of 
properties)  and  (f)  (listing  of  available 
properties)  of  the  Housing  and 
Communily  Development  Act  of  1974  (12 
U.S.C.  1706e). 

17.  To  perform  the  functicms  of  the 
Secretary  under  section  7(i)(3)  of  the 
Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(i)(3). 
concerning  the  sale,  exchange,  or  lease 
of  real  or  personal  property  and  the  sale 
or  exchange  of  securities  or  obligations 
with  respect  to  any  single  family 
property. 

18.  Authority  to  endorse  any  checks  or 
drafts  in  payment  of  insurance  losses  on 
which  the  United  States  of  America, 
acting  by  and  through  the  Secretary  or 
his/her  successors  or  assigns,  is  a  payee 
(joint  or  otherwise)  in  connection  with 
the  disposition  of  die  government's 
interest  in  property  or  lease  of  such 
property. 

19.  To  recommend,  on  the  basis  of 
information  provided  by  the  Assistant 
Secretary  for  Administration,  action  to 
be  taken  by  the  Secretary  with  respect 
to: 

a.  Mortgage  insurance  reserve 
requirements  and  the  adequacy  of 
reserves  based  thereon. 

b.  Approval  of  borrowing  required  for 
the  payment  of  insurance  claims  and  the 
repayment  of  funds  based  thereon  to  Uie 
U.S.  Treasury. 


c.  Requesting  appropriation  of  funds 
to  cover  insurance  losses. 

d.  Determination  of  distributive  shares 
payable  from  the  mutual  mortgage 
insurance  fund. 

20.  Investment  committee  for 
mortgage  insurance  programs  and 
delegations  of  authority  thereto.  There 
shall  be  an  investment  committee  for 
mortgage  insurance  propams  consisting 
of  the  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner  and  the 
Assistant  Secretary  for  Administration 
which  shall  perform  the  following 
functions: 

a.  To  make  determinations,  based  on 
information  provided  by  the  Assistant 
Secretary  for  Administration,  with 
respect  to  the  investment  of  monies  held 
in  the  mortgage  insurance  fimds  and  the 
committee  shall  direct  the  Assistant 
Secretary  for  Administration  to  invest 
such  monies  accordingly. 

b.  To  approve  the  terms  of  oficrs  to 
sell  and  to  approve  the  sale  of  purchase 
money  mortgages  and  assign  mortgage 
notes  to  approved  mortgagees. 

21.  Section  312  of  the  Housing  Act  of 
1964,  (42  U.S.C.  1452b).  with  respect  to 
property  disposition  functions. 

22.  To  act  as  an  Attesting  Officer  with 
authorization  to  cause  the  seal  of  the 
Department  of  Housing  and  Urban 
Development  to  be  affixed  to  such 
documents  as  may  reuqire  its 
application  and  to  certify  that  a  copy  of 
any  book,  record,  paper,  microfilm  or 
other  document  is  a  true  copy  of  that  in 
the  files  of  the  Department 

23.  The  Nehemiah  Housing 
Opportunity  grant  program,  sections 
609-613  of  the  Housing  and  Community 
Development  Act  of  1987  (12  U.S.C. 
1715e). 

24.  The  authority  to  select 
applications  in  conjunction  with  section 
213(d)(4)  of  the  Housing  and  Communily 
Development  Act  of  1974. 

C.  Policy.  Financial  Management  and 
Administration  1.  To  exercise  the 
authority  of  the  Secretary  of  Housing 
and  Urban  Development  with  respect  to 
compliance  by  contractors  or 
participants  involved  in  projects  to  be 
financed  with  mortgages  to  be  insured 
under  the  National  Housing  Act  and  in 
connection  with  all  Housing  programs 
except  those  under  section  2,  Title  I  of 
the  National  Housing  Act  (12  U.S.C. 
1701,  et  seq.) 

2.  To  determine  whether  there  exist 
compelling  reasons  to  justify  continued 
business  dealings  with  a  person 
suspended  or  debarred  on  a  government 
wide  basis. 
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Authority  Expected 

Authority  excepted  from  this 
delegation  of  authority  from  the 
Secretary  of  Housing  and  Urban 
Development  to  the  Assistant  Secretary 
for  Housing— Federal  Housing 
Commissioner  and  the  General  Deputy 
Assistant  Secretary  for  Housing: 

1.  To  issue  notes  or  other  obligations 
for  purchase  by  the  Secretary  of  the 
Treasury. 

2.  To  sue  and  be  sued. 

Conclusive  Evidence  of  Authority 

Any  instrument  or  document  executed 
in  the  name  of  the  Secretary  by  an 
employee  of  the  Department  of  Housing 
and  Urbun  Development  under  the 
authority  of  this  delegation  purporting  to 
relinquish  or  transfer  any  right,  title  or 
interest  in  or  to  real  or  personal 
property  shall  be  conclusive  evidence  of 
the  authority  of  such  employee  to  act  for 
the  Secretary  in  executing  such 
instrument  or  document. 

Delegations  Revoked 

The  following  delegations  of  authority 
are  revoked: 


15. 1972)  (Docket  No.  0-72-147):  37  FR  9251 
(May  6. 1972)  [Docket  No.  D-72-1741:  37  FR 
17774  (August  31. 1972)  [Docket  No.  D-72- 
200);  37  FR  18232  (Sept.  8. 1972).  (Docket 
No.  D-72-200):  38  FR  4430  (Feb.  14. 1973) 
(Docket  No.  D-73-218);  40  FR  37075  (August 
25, 1975)  (Docket  No.  0-85-361);  40  FR 
39920  (August  29. 1975)  (Docket  No.  D-75- 
365):  40  FR  50557  (Oct.  30. 1975)  [Docket 
No.  D-75-3771;  40  FR  56710  (Dec.  4. 1975) 
(Docket  No.  D-75-378];  42  FR  37603  (July 
22. 1977)  (Docket  No.  0-77-489):  and  50  FR 
42097-8  (Oct.  17. 1985)  (Docket  No.  0-85- 
805) 

(19)  37  FR  10407  (May  20, 1972)  (Docket  No. 

D-72-180) 

(20)  36  FR  8821  (May  13. 1971)  [FR  Doc.  71- 
6712) 

(21)  52  FR  5587  (February  25. 1987)  (Docket 
No.  D-87-832)  .      ^,     „ 

(22)  40  FR  27712  (July  1. 1975)  (Docket  No.  D- 
75-340) 

Savings  Clause 

Any  redelegation  issued,  or  action 
taken,  under  any  delegation  or 
redelegation  revoked  herein  shall 
remain  in  effect  until  expressly  modified 
or  revoked. 

Authority:  Sec.  7(d).  Department  of  HIJD 
Act  (42  U.S.C.  3535(d)) 


court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
D.C.D.C.  No.  88-2503-OG.  HUD 
publishes  a  Notice,  on  a  weekly  basis. 
Identifying  unutilized  and  underutilized 
Federal  buildings  and  real  property 
determined  by  HUD  to  be  suitable  for 
use  for  facilities  to  assist  the  homeless. 
Today's  Notice  is  for  the  purpose  of 
announcing  that  no  additional  properties 
have  been  determined  suitable  this 
week. 

Date:  May  16. 1989 
lames  E.  Schoenbeiger, 
General  Deputy,  Assistant  Secretary  for 
Housing-Federal,  Housing  Commissioner. 
(FR  Doc.  89-12198  Filed  5-19-89:  8:45  am) 
■ILLINO  COOC  4210-27-M 


(1)  24  CFR  200.40-200.44 

(2)  24  CFR  200.50 

(3)  41  FR  24755  (June  18. 1976)  (Docket  No.  D- 
7ft-437)  .      ^, 

(4)  41  FR  32635  (August  4, 1976)  (Docket  No. 

D-7ft-*52)  .      .,     „ 

(5)  43  FR  26616  dune  21. 1978)  (Docket  No.  D- 
78-503) 

(6)  38  FR  5006-7  (March  16. 1971)  (FR  Doc.  71- 
3641),  as  amended  by  38  FR  12182  (June  26, 
1971)  (Docket  No.  D-71-114):  37  FR  9251 
(May  6. 1972)  [Docket  No.  0-72-173];  37  FR 
15444  (August  2. 1972)  (Docket  No.  D-71- 
191):  40  FR  39920  (August  29, 1975)  (Docket 
No.  0-75-364);  41  FR  24622  (June  16. 1976) 
(Docket  No.  0-76-249):  42  FR  59559  (Nov. 
18. 1977)  (Docket  No.  0-77-495):  and  46  FR 
23120  (April  23, 1971)  (Docket  No.  0-61- 
M5[  ,      ,, 

(7)  40  FR  22577-8  (May  23. 1975)  [Docket  No. 

D-75-330)  ,      ^, 

(8)  37  FR  1072  ()anuary  22. 1972)  (Docket  No. 
D-72-1411 

(9)  44  FR  10554  (February'  21. 1979)  [Docket 
No.  0-79-543).  as  corrected  by  44  FR  13584 
(March  12, 1979)  [Docket  No.  D-79-543) 

(10)  44  FR  10554  (February  21. 1979)  (Docket 
No.  D-79-544) 

(11)  48  FR  49386  (October  25. 1983)  (Docket 
No.  0-83-709) 

(12)  48  FR  24211  (Muy  .31, 1983)  (Docket  No. 
0—83-697] 

(13)  49  FR  1942  (January  16, 1984)  [Docket  No. 
D-84— 725) 

(14)  49  Fr"47656  (December  6. 1984)  (Docket 
No.  D-84-725[ 

(15)  46  FR  43312-3  (August  28. 1981)  [Docket 
No.  0-81-656) 

(16)  46  FR  57348  (November  23, 1981)  [Docket 
No.O-61-660)  ,      ^,     „ 

(17)  48  FR  34339  (July  28, 1983)  (Docket  No.  D- 
83-702) 

118)  36  FR  5005-6  (March  16. 1971)  (FR  Doc. 
71-3642).  as  amended  by  37  FR  3376  (Feb. 


Dated:  May  1, 1989. 
lack  Kemp, 

Secretary. 

[FR  Doc.  89-12130  Filed  5-19-89:  8:43  am) 

MLUNQ  COOC  4210-32-11 


Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

(Docket  Na  M-S9-1917:  FR-2606) 

Unutilized  and  Underutilized  Federal 
Buildings  and  Real  Property 
Determined  to  Be  Suitable  for  Use  for 
Fecilltles  to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
action:  Notice,  


summary:  This  Notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 
date:  May  22. 1989. 
ADDRESS:  For  further  information, 
contact  Morris  Bourne.  Department  of 
Housing  and  Urban  Development,  Room 
9140,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
755-9075;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  426-0015. 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPft^MENTARY  INFORMATION:  In 

accordance  with  the  December  12. 1988 


DEPARTMEMT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(AK-968-4230-15;  AA-6666-B  and  AA- 

6666-A2] 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(a)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18. 1971. 43 
U.S.C.  1601. 1613(a}.  will  be  issued  to 
Ahtna.  Incorporated  (for  the  village  of 
Gakona)  for  approximately  8.032  acres. 
The  lands  involved  are  in  the  vicinity  of 
Gakona,  Alaska. 

Copper  River  Meridian.  Alaska 

T.  7  N..  R.  1  E. 
T.  7  N.,  R.  2  E. 
T.  8  N..  R.  1  E. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  VALDEZ 
VANGUARD.  Copies  of  the  decision 
may  be  obtained  by  contacting  the 
Alaska  State  Office  of  the  Bureau  of 
Land  Management.  222  West  Seventh 
Avenue.  #13.  Anchorage.  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  June  21. 1989  to  file  an 
appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  L.and  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  b«! 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 


requirements  at  43  CFR  Part  4.  Subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 


Fedetai  Register  /  Vol  54.  Na  97  /  Monday.  May  22.  1099  /  Notices 


22837 


Chief  Branch  of  Cook  bdet  tmdAhtiu 

Adjuditsatioa. 

(FR  Doc.  89-12169  Filed  5-l&-6a  845  ai 

BtLUNQ  OOK  «S1»^M-H 


[NM-03(M»-441t>-08] 

AvailabiiityomopMed  White  Sands 
Resource  Management  Pini 
AmendweiH/Flnai  Ew¥tronmeniai 

Impwt  Statammit  (EIS)  for  McGragor 
Range 

AGENCY:  Bureau  of  Land  Mana^ment 
Las  Ciuces  District.  White  Sands 
Resource  Area,  New  Mexico. 
ACnOH:  Notice  of  Availability. 


summary:  The  Bureau  oF  Land 
Management  ^LM]  announces  the 
availability  of  the  Proposed  White 
Sands  Resource  Management  Plan 
(RMP)  Amendment/Final  Environmental 
Impact  Statement  (MS)  for  McGregor 
Range  in  Otero  County  in  south-central 
New  Mexico.  The  need  for  the  RMP 
Amendment  resulted  from  the  passage 
of  the  Military  Lands  Withdrawal  Act  in 
1986.  whidi  wittdraw  flie  land  for 
military  pinposes.  TTje  j^an  amendment 
will  guide  BLM  programs  and 
management  pracSoes  on  McGregor 
Range.  The  lYoposed  Plan  is  a  modified 
version  of  the  Preferred  Ahemative 
presented  in  the  Draft.  The  Proposed 
RMP  Amendment/Final  BIS  is  available 
for  public  review.  A  30-day  protest 
period  is  provided  as  required  by  BIA4 
planning  regulatioaa  (43  CFR  1610.S-2). 
DATE:  IVotests  on  the  Proposed  Plan 
must  be  postmarked  no  later  than  lime 
26. 1989. 


:  Protests  must  be  sent  to  die 
Director  (760).  Burean  of  Land 
Management,  Room  909,  Premier  Bldg.. 
18th  and  C  Streets  NW..  Washington. 
DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

P.  Robert  Alexander.  Area  Manager,  or 
Willis  Bird.  Team  Leader.  White  Sands 
Resource  Area.  (505)  525-8228  or  FTS 
571-a312. 


SUPMCMCNTART  mronMAnoN:  The 

planning  area  is  fte  906.385  acres  of 
withdrawn  public  land  within  McGregor 
Range  in  Otero  County.  New  Mexico.  A 
map  showing  the  area  is  available  in  the 
White  Sands  Resource  Area  Office.  The 
single  planning  issue  addressed  is  to 
what  degree  public  use  of  the  resources 
will  be  allowed  and  the  intensity  of  BLM 
resource  management  on  McGregor 
Range.  Public  use  of  McGregor  Range  is 
limited  by  conditions  and  restrictions 


necessary  for  military  use  of  the  land  for 
the  purposes  stated  in  die  Military 
Lands  Withdrawal  Act  of  1966  (Pub.  L 
99-606).  For  resources  and  their  uses 
under  BLM's  administration  and  control 
the  Proposed  RMP  Amendment/Final 
EIS  describes  the  Proposed  Plan  for  the 
public  use  of  the  resources. 

The  Proposed  Plan  would  designate 
four  existing  vegetation  study  sites 
(3.910  acres)  as  the  McGregor  Black 
Grama  Grassland  Area  of  Critical 
Environmental  Concern  (ACEC).  The 
ACEC  would  be  managed  according  to 
an  existing  Cooperative  Agreement 
between  the  BLM,  the  Army,  and  New 
Mexico  State  University. 

The  study  sites  meet  VSUMs  ACEC 
relevance  and  importance  criteria 
because  the  sites  contain  rare  pristine 
black  grama  grasslands  and  there  is  a 
need  to  highlight  public  and 
management  irlerest  in  the  unique 
resource.  Approval  of  die  RMP  would 
constitute  designation  of  die  ACEC. 

The  Proposed  Han  would  also 
designate  McGregor  Range  as  'limited 
to  designated  roads  and  trails"  for 
authorized  off-road  vehicle  (ORV)  use. 
except  for  40  acres  which  would  be 
closed  to  all  ORV  use  for  protection  of 
cultural  resources. 

Any  person  who  is  on  record  for 
participating  in  the  planning  process  and 
has  an  interest  that  may  be  adversely 
affected  may  protest  approval  of  the 
.  plan  amendment.  Protests  should  be 
made  to  the  BLM  Director  with  Ae 
following  information:  (1)  Name,  mailing 
address,  telephone  number,  and  interest 
of  the  person  filing  the  protests  (2)  a 
statement  of  the  concern  or  concerns 
being  protested;  (3)  a  statemait  of  the 
part  or  parts  being  protested;  (4)  a  copy 
of  all  documents  addressing  the  concern 
or  concerns  that  were  submitted  during 
the  planning  process  by  the  protesting 
party  or  an  iiulication  of  the  date  the 
concern  or  concerns  were  discussed  for 
the  records;  and  (51  a  concise  statement 
explaining  why  the  BLM  New  Mexico 
State  Directors 's  decision  is  wrong. 

At  the  end  ci  the  30-day  protest 
period,  the  Proposed  Plan,  excluding  any 
portions  under  protest,  will  become 
final.  Approval  will  be  withheld  on  any 
portion  of  the  Plan  under  protest  until 
final  action  has  been  completed  on  such 
protest  The  Approved  Plan  will  be 
published  following  the  Record  of 
Decision  (ROD).  Individuals  not  wishing 
to  protest  the  Plan,  but  wanting  to 
comment  may  send  comments  to  the 
BLM,  Las  Cruces  District  White  Sands 
Resource  Area,  1800  Marquess  Street 
Las  Cruces.  New  Mexico  88005.  All 
comments  received  will  be  considered  in 
preparation  of  the  ROD. 


Copies  of  the  Proposed  RMP 
Amendment/Final  EIS  have  been 
distributed  to  a  mailing  Ust  of  identified 
interested  parties.  A  limited  number  of 
additional  copies  are  available  at  the 
White  Sands  Resource  Area  Office.  1800 
Marquess  Street  Las  Graces.  New 
Mexico  88005,  and  at  die  Real  Property 
Management  Branch,  Directorate  of 
Bogineering  and  Housing.  Bldg.  1160  Ft. 
Bliss,  Texas  79916.  Public  reading  copies 
are  available  for  review  at  die  BLM 
State  Office.  U.S.  Federal  Building, 
Santa  Fe,  New  Mexica  and  at  public 
and  university  libraries  in  Las  Cruces 
and  Alamogordo.  New  Mexico,  and  El 
Paso.  Texas. 
Gilbert  O.  Lockwood. 
Acting  State  Director. 

Dated:  May  12. 1989. 

(KR  Doc.  »9-in43  Filed  5-19-69: 8  45  aw] 
BtLUNG  COOC  4310-F»-M 

INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Overseas  Private  Investment 
Corporation 

Agency  Report  Forme  Under  OIIB 
Review 

AGENCY:  Overseas  Private  Investment 
Corporation. 

ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  information  collection  requests 
to  OMB  for  review  and  approval,  and  to 
publish  a  notice  in  the  Federal  Register 
notifying  the  public  that  the  Agenc>'  has 
made  such  a  submission.  The  proposed 
forms  under  review  are  summarized 
below. 

DATES:  Comments  must  be  received  on 
or  before  June  5. 1989.  If  you  anticipate 
commenting  on  the  form  but  find  that 
time  to  prepare  will  prevent  you  from 
submitting  comments  promptly,  you 
should  advise  the  OMB  Re\'iewer  and 
the  Agency  Submitting  Officer  of  your 
intent  as  eariy  as  possible. 

ADDRESSES:  Copies  of  die  subject  form 
and  the  request  for  review  submitted  to 
OMB  may  be  obtained  from  the  Agency 
Submitting  Officer.  Comments  on  the 
form  should  be  submitted  to  the  Agency 
Submitting  Officer  and  the  OMB 
Reviewer. 

FOR  FURTHER  INFOmSATION  CONTACT 

OPJC  Agency  Submitting  Officer  L. 
Jacqueline  Brent  Office  of  Personnel 
and  Administration,  Overseas  Private 
Investment  Corporation.  1615  "M" 
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Street,  NW..  Suite  461.  Washington. 
DC  20527;  (202)  457-7151. 
OMB  Reviewer  John  Harrigan.  Office  of 
Information  and  Regulator>'  Affairs, 
Office  of  Management  and  Budget. 
New  Executive  Office  Building. 
Washington.  DC  20503:  (202)  395-7340. 

Summary  of  Form(s)  Under  Review 

Type  of  Respondent:  Business  or  other 
institutions. 

Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
companies  investing  overseas. 

Form  1 

Type  of  Request  Revision. 

Form  No.  &■  Title:  OPIC-52; 
Application  for  Political  Risk  Investment 
Insurance. 

Frequency  of  Use:  Other — once  per 
investor  per  project. 

Number  of  Responses:  250 

Reporting  Hours:  500 

Federal  Cost-  $10,000 

Authority  for  Information  Collection: 
Section  234(k)  of  the  Foreign  Assistance 
Act  of  1961,  as  amended. 

Abstract  (Needs  and  Uses): 
Application  is  the  principal  document 
used  to  determine  if  OPIC  should  issue 
insurance  for  investments  in  less 
developed  countries.  The  form  is  needed 
so  OPIC  can  assess  the  project  risk,  the 
investor's  eligibility  and  U.S.  and  host 
country  effects. 

Form  2 

Type  of  Request-  Revision. 

Form  No.  »  Title:  OPIC-81; 
Contractors  and  Exporters 

Program:  Insurance  Application  Form. 

Frequency  of  Use:  Nonrecurring. 

Number  of  Responses:  100 

Reporting  Hours:  200 

Federal  Cost-  $1,000 

Authority  for  Information  Collection- 
Section  231  and  234(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended. 

Abstract  (Needs  and  Uses):  U.S. 
contractors  and  other  businesses  who 
seek  OPIC  insurance  under  the 
Contractors  and  Exporters  program 
submit  the  form  to  fulfill  OPIC's 
eligibility  requirements.  These 
businesses  undertake  exporting  to  less 
developed  countries  and  generally  seek 
to  insure  their  bid  guarantees, 
performance  bonds,  and  disputes 
clauses  in  contracts  with  foreign  buyers. 

Forms 

Type  of  Request:  Extension. 

Form  No.  &  Title:  OPIC-e2:  OPIC 
Opportunity  Bank  Company  Profile. 

Frequency  of  Use:  Other— once  per 
investor. 

Number  of  Responses:  500 


Reporting  Hours:  15  minutes 

Federal  Cost  $1,807.50 

Authority  for  Information  Collection: 
Section  234(d)  of  the  Foreign  Assistance 
Act  of  1961.  as  amended. 

Abstract  (Needs  and  Uses):  This  form 
will  allow  American  companies  to 
register  their  concepts  for  international 
investments  in  developing  countries. 

Form  4 

Type  of  Request  Extension. 

Form  No.  6-  Title:  OPIC-83;  OPIC 
Opportunity  Bank  Project  Profile. 

Frequency  of  Use:  Other— once  per 
investor. 

Number  of  Responses:  500 

Reporting  Hours:  200 

Federal  Cost  $1,807.50 

Authority  for  Information  Collection: 
Section  234(d)  of  the  Foreign  Assistance 
Act  of  1961.  as  amended. 

Abstract  (Needs  and  Uses):  This  form 
will  allow  companies  in  developing 
countries  to  register  projects  available 
to  American  corporations  seeking 
investments  abroad. 

Date:  April  25, 1989 
lanMa  R.  Olfutt. 

Office  of  the  General  Counsel. 

[FR  Doc.  80-12171  Filed  S-19-89;  8:45  am) 
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INTERSTATE  COMyERCE 
COMMISSION 

[Docket  Na  AB-1  (Sub.  201X)1 

CMcago  ft  North  WMtMn 
TrMWportation  Co;  AbandorniMfrt 
Exemption  In  MarqiMtt*  County,  Ml 

Applicant  has  filed  a  notice  of 
exempUon  under  49  CFR 1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  3.1-mile  line  of  railroad  known  as  the 
Winthrop  Branch,  between  milepost  10.4 
and  milepost  13.5.  near  Ispeming.  in 
Marquette  County.  ML 

Applicant  has  certified  that  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  widi  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  ^year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 


under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  June  22, 
1989  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that    ■ 
do  not  involve  environmental  issues,* 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),*  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  June  2, 1989.» 
Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  June  12. 
1989.  with:  Office  of  the  Secretary,  Case 
Control  Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Christopher 
A.  Mills,  Chicago  and  North  Western 
Transportation  Company,  One  North 
Western  Center.  Chicago,  IL  60606. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment 

The  Section  of  Energy  and 
Environment  [SEE]  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  May  28, 1989. 

Interested  persons  may  obtain  a  copy 
of  the  EA  from  SEE  by  writing  to  it 
(Room  3115.  Interstate  Commerce 
Commission.  Washington.  DC  20423)  or 
by  calling  Cari  Bausch.  Chief.  SEE  at 
(202)  275-7316.  Comments  on 
environmental  and  energy  concerns 
must  be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 


>  A  stay  will  be  routtneiy  iMoed  l>y  the 
CommiMioii  In  thoee  procMdingi  where  tn 
tnformed  decUion  on  envinmineBUl  Iseuet  (whether 
taieed  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  Its  independent  iqveatigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  of  Out-of- 
Servlce  Fail  Liiwt,  4  LCC2d  400  (1888).  Any  entity 
•eeking  a  stay  involving  environmental  concema  is 
encouraged  to  file  Its  request  as  soon  aa  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

»  See  Exempt  of  Rail  Abandonment— Offen  of 
Finan.  AsaisL.  4  LCCJd  104  (1987),  and  final  rules 
published  in  the  FEDERAL  REGISTER  on  December 
22. 1987  (52  FR  48440-«a44e). 

•  The  Commissioa  wiU  accept  a  late-filed  trail  use 
sutement  so  long  as  it  retains  (urisdiction  to  do  so. 


Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  May  15. 1969. 

By  the  Commission,  fane  F.  Mackall, 
Director,  Office  of  Pnx^edings. 
Norata  R.  MoG«e, 
Secretary. 

(FR  Doc  80-12140  Fded  5-19-69: 8:45  am] 
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Relein  of  mifbm  Data  for  U—  l»y 
DNS  AssodatM,  Inc.  for  an  Unnamed 
Claaa  I  Ral  Syatam 

The  Commission  has  received  a 
request  from  DNS  Associates.  Inc..  for 
permission  to  use  certain  data  irom  the 
Commission's  1967  Waybill  Sample.  The 
data  will  be  used  exclusively  by  DNS 
for  a  study,  to  be  performed  for  a  Class  I 
rail  system,  to  update  the  carrier's 
analysis  of  the  potential  impacts  of 
various  rail  consolidations.  DNS 
Associates.  Ino,  wrill  use  the  information 
fit>m  the  ICC  Waybill  File  in  ito  traffic 
diversion  model  and  provide  only  the 
aggregate  impacts  on  carioads,  net 
tonnages,  and  the  carrier's  revenues  to 
the  client  railroad.  No  geographic  detail 
information  will  be  released  to  the  client 
railroad,  below  the  level  of  total  traffic 
flows  moving  via  various  junctions.  The 
data  requested  are: 

1.  Records  of  all  traffic  with  one 
endpoint  in  AL.  CT.  DC.  DE.  FL.  GA.  IL. 
IN.  KY.  LA.  MA.  MD.  ME.  MI.  MO.  MS. 
Na  NC  NF.  NH.  NJ.  NS.  NY.  OH.  ON. 
PA.  PE.  PQ.  PR.  RI.  Sa  TN.  VA,  VT.  or 
WV  and  the  other  endpoint  in  AB.  AK. 
AR.  AL.  AZ.  BC.  CA.  CO.  CT.  DC.  DE. 
FL.  lA.  ID.  miN.  KS.  LA.  MA.  MB.  MD. 
ME.  ML  MN.  MO.  MS.  MT.  NB.  ND.  NE. 
NF.  NH.  NJ.  MM.  NS.  NT.  NV.  NY,  OH. 
OK.  ON.  OR.  PA.  PE.  PQ,  RI,  SD.  SK.  TX. 
UT.  VA.  VT.  WA.  WL  WV.  or  WY. 

2.  For  the  above  traffic,  the  followii^ 
fields  are  requested:  Serial  Number, 
Number  of  Carioads.  Car  Initial.  TOFC/ 
COFC  Wan.  Number  of  "roFC/COFC 
units.  Twondigit  Commodity  Code 
(STCC-HAZMAT).  BiUed  Weight 
Freight  Revenue.  Stratum  Identification 
Code,  Subsample  Code,  Origin  FSAC, 
Origin  Raiht)ad.  All  Interchanges,  All 
Bridge  Railroads.  Termination  Railroad, 
AAR  Car  Type.  Origin  SPLC. 
Destination  SPLC.  Junction  Frequency. 
Expansion  Factor.  Origin  State  Alpha, 
Destination  State  Alpha,  Origin  Freight 
Territory,  and  Destination  Freight 
Territory. 


The  Commission  requires  rail  carriers 
to  file  waybill  sample  information  if  in 
any  of  the  past  three  years  they 
terminated  on  their  lines;  (1)  4,500 
revenue  carloads  or  (2)  5  percent  of 
revenue  carioads  in  any  one  State  (49 
C.F.R.  Part  1244).  From  the  waybill 
information,  the  Commission  has 
developed  a  Public  Use  Waybill  File 
that  has  satisfied  the  majority  of  all  our 
waybill  data  requests  while  protecting 
the  confidentiality  of  proprietary  data 
submitted  by  the  railroads.  However,  if 
confidential  waybill  data  are  requested, 
as  in  this  case,  we  will  consider 
releasing  the  data  only  after  certain 
protective  conditions  are  met  and  public 
notice  is  given.  More  specifically,  imder 
the  Commission's  current  policy  for 
handling  waybill  requests,  we  will  not 
release  any  confidential  waybill  data 
imtil  after:  (1)  Public  notice  is  provided 
so  affected  parties  have  an  opportunity 
to  object  and  (2)  certain  requirements 
designed  to  protect  the  data's 
confidentiality  are  agreed  to  by  the 
requesting  party  [Ex  Parte  No.  385(Sub- 
No.  2).  52  FR  12415.  April  16. 1987J. 

Accordingly,  if  any  parties  object  to 
this  request  they  should  file  their 
objections  (an  original  and  2  copies) 
with  the  Director  of  the  Commission's 
Office  of  Transportation  Analysis 
(OTA)  within  14  calendar  days  of  the 
date  of  this  notice.  Iliey  shoiild  also 
include  all  groimds  for  objections  to  the 
full  or  partial  disclosure  of  the  requested 
data.  The  Director  of  OTA  will  consider 
these  objections  in  determining  whether 
to  release  the  requested  waybill  data. 
Any  parties  who  objected  «vill  be  timely 
notified  of  the  Director's  decision. 

Contact-  James  A  Nash.  (202)  275-6864. 
Nonta  R.  McGee. 
Secretary. 
(FR  Doc.  89-12141  Filed  5-l»-89:  8:45  am] 

■LUNQ  COK  mSS-St-M 


JOINT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committee  on  Actuarial 
Examinations;  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  in  Room  3313, 
Internal  Revenue  Service  Building,  1111 
Constitution  Avenue,  NW,  in 
Washington.  DC  on  June  21  and  22. 1989. 
from  8:30  a.m.  to  5:00  p.m.  each  day. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  future 


Joint  Board  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  Title  29  U.S.  Code,  section 
1242(a)(1)(B)  and  to  review  the  May  1989 
Joint  Board  examinations  in  order  to 
make  recommendations  relative  thereto, 
including  the  minimum  acceptable  pass 
score.  A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463)  has  been 
made  that  the  portions  of  the  meeting 
dealing  with  the  discussion  of  questions 
which  may  appear  on  the  Joint  Board's 
examinations  and  review  of  the  May 
1989  Joint  Board  examinations  fall 
within  the  exceptions  to  the  open 
meeting  requirement  set  forth  in  Title  5 
U.S.  Code,  section  552b. 

In  addition  to  the  above,  there  will  be 
discussion  of  the  following:  (1)  Topics 
for  inclusion  on  the  examination 
program  for  the  November  1989  pension 
law  examination  and  May  1990  basic 
actuarial  examination  and  (2)  material 
(e.g.,  law,  revenue  rulings  and  notices) 
which  may  be  included  as  part  of  the 
pension  law  examination  booklets.  The 
portion  of  the  meeting  dealing  with  the 
discussion  of  these  topics  will  be  open 
to  the  public  as  space  is  available.  Such 
discussion  will  commence  at  1:30  p.m. 
on  June  21  and  will  continue  for  as  long 
as  necessary  to  complete  the  discussion, 
but  not  beyond  3:30  p.m. 

Time  permitting,  after  discussion  of 
the  program  by  Committee  members, 
interested  persons  may  make  statements 
germane  to  this  subject.  Persons  wishing 
to  make  oral  statements  are  requested  to 
notify  the  Committee  Management 
Officer  in  writing  prior  to  the  meeting  in 
order  to  aid  in  scheduling  the  time 
available,  and  should  submit  the  written 
text  or,  at  a  minimum,  an  outline  of 
comments  they  propose  to  make  orally. 
Such  comments  will  be  limited  to  ten 
minutes  in  length.  Any  interested  person 
also  may  file  a  written  statement  for 
consideration  by  the  Joint  Board  and 
Committee  by  sending  it  to  the 
Committee  Management  Officer. 
Notifications  and  statements  should  be 
mailed  no  later  than  June  16. 1989  to  Mr. 
Leslie  S.  Shapiro,  Joint  Board  for  the 
Enrollment  of  Actuaries,  c/o  U.S. 
Department  of  the  Treasurj'. 
Washington,  DC  20220. 
Leslie  S.  Shapiro, 

Advisory  Committee  Management  Officer, 
joint  Board  for  the  Enrollment  of  Actuaries 

Date:  May  16. 1989. 
IFR  Doc.  89-12147  Filed  5-19-89,  8:45  amj 
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DEPARmEMT  OF  JUSTICE 

Drug  EnforoMMnt  Adminiatration 

(Dedwl  New  M-ia] 

Donald  taken  T/A  Safe  Pel.  Ine^ 
Intomattonal  Tfaddng  Dog  Sarvtea; 
Grant  of  RagMration 

On  lanuary  13. 1988,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Donald  Laken  T/A 
Safe  Pet  Inc..  International  Tracking 
Dog  Service.  101  Leverington  Avenue. 
Philadelphia,  Pennsylvania 
(Respondent),  proposing  to  revoke  its 
DEA  Certificates  of  Registration 
PI02342e9  and  PD0234411  as  a 
researcher.  The  Order  to  Show  Cause 
alleged  that  Respondent's  continued 
registration  with  DEA  would  be 
inconsistent  with  the  public  interest,  as 
that  term  is  defined  in  21  U.S.C..823(f). 

Respondent,  through  counsel, 
requested  a  hearing  regarding  the  issues 
raised  in  the  Order  to  Show  Cause  and 
the  matter  was  placed  on  the  docket  of 
Administrative  Law  Judge  Fhincis  L 
Young.  Following  prehearing  filings,  a 
hearing  was  held  in  Fitiladelphia, 
Pennsylvania  on  September  22, 19e& 
Judge  Young  issued  his  opinion  and 
recommended  ruling,  findings  of  fact, 
conclusions  of  law  and  decision  on 
February  17. 1980.  The  record  was 
transmitted  to  the  Administrator  by  the 
Administrative  Law  Judge  on  March  22. 
1989.  The  Administrator,  having 
considered  the  record  in  its  entirety, 
hereby  enters  this  final  order  punuant 
to  21  CFR  1318.67. 

The  Administrative  Law  Judge  found 
that  Donald  Laken  has  owned  and 
operated  a  canine  training  business 
since  1971.  The  business  specializes  in 
training  dogs  in  obedience,  tracking, 
protection,  arson  investigation,  drug  and 
bomb  detection.  Respondent  has  bmn 
issued  two  DEA  researcher  registrations 
for  tiie  purpose  of  training  dogs  in  drug 
detection. 

The  Government's  witness  in  this 
proceeding  had  known  Donald  Laken 
since  1978.  when  they  were  in  the  canine 
training  business  together.  During  1983 
and  1984  this  individual  and  his 
girlfriend  resided  on  the  second  floor  of 
Mr.  Laken's  house.  The  witness  testified 
that  he  had  manufactured 
methamphetamine  on  time  to  four 
occasions  during  this  period  on  the  third 
floor  of  Mr.  Laken's  residence,  and  that 
Mr.  Laken  was  aware  of  this  activity. 
The  witness  also  testified  tiiat  in  April 
1988  he  and  Mr.  Laken  drove  to  Canada 
and  purchased  five  gallons  of  P2P,  a 
chemical  used  to  manufacture 


methamphetamine  which  is  listed  as  a 
Schedule  U  controlled  substance.  The 
witness  further  testified  that  Mr.  Laken 
removed  a  small  quantity  of  tiie  P2P  and 
left  the  remainder  in  a  storage  locker  in 
Canada.  The  witness  indicated  that  Mr. 
Laken  used  the  small  quantity  of  P2P  in 
his  dog  training  business  and  that  the 
witness  used  the  remaining  quantity  for 
the  illegal  manufacture  of 
methamphetamine.  The  witness  has 
been  convicted  on  two  occasions  of 
felony  violations  relating  to  controlled 
substances,  tiie  latest  being  a  July  1987 
conviction  for  conspiracy  to 
manufacture  methamphetamine. 

Mr.  Laken  testified  at  the  hearing  and 
confirmed  tiiat  the  witness  and  his 
girlfriend  resided  in  his  home  in  1983 
and  1964.  Mr.  Laken  denied  that  he  had 
any  knowledge  of  the  witnesses' 
activities  regarding  the  manufacture  of 
methamphetamine,  and  that  it  would 
have  been  impossible  for  the  witness  to 
operate  such  a  laboratory  in  his  house 
without  the  family  being  aware  of  such 
activity.  Mr.  Laken  further  testified  that 
he  was  contacted  by  a  dog  security 
company  in  Canada  who  asked  for  his 
assistance  in  determining  whether  P2P 
could  be  disguised  from  dogs  by  use  of 
food  additives.  He  indicated  that  in 
April  1988  he  did  travel  to  Canada  with 
the  Government's  witness  and 
purchased  5  gallons  of  P2P.  the  minimum 
amount  he  was  permitted  to  purchase.  A 
small  quantity  was  removed  and  used 
for  dog  training  in  Canada,  the  rest  was 

E laced  in  storage.  Mr.  Laken  stated  that 
e  later  learned  tiiat  tiie  P2P  was 
missing  from  the  storage  locker,  and  that 
if  tiie  Government  witness  took  it  he 
had  stolen  it 

Mr.  Laken's  adult  daughter,  who  lived 
in  the  house  during  part  of  the  time  that 
the  Government's  witness  stated  that  he 
was  manufacturing  methamphetamine, 
testified  tiiat  she  slept  on  the  second 
floor  and  would  have  been  aware  of  any 
activity  on  the  third  floor  of  the  house. 
She  indicated  that  there  was  no  such 
unusual  activity  during  the  time  that  she 
lived  in  the  house. 

The  Administrative  Law  Judge 
concluded  that  it  would  have  been 
Impossible  for  the  Government's  witness 
to  have  operated  a  clandestine 
laboratory  on  the  third  floor  of  Mr. 
Laken's  house  witiiout  tiie  knowledge  of 
the  other  occupants  of  the  house.  The 
Administrative  Law  Judge  also  found 
that  the  Government  did  not  sustain  its 
burden  of  proof  in  establishing  that  Mr. 
Laken  wrongfully  supplied  the 
Government's  witness  witii  P2P,  or  that 
Mr.  Laken  was  aware  of  any  illegal 
activity  by  the  Government's  witness 
during  the  period  from  1983  through 
1986.  The  Administrative  Law  Judge 


recommended  tiiat  tiie  DEA  Certificates 
of  Registration  issued  to  Respondent  not 
be  revoked. 

The  Administrator  adopts  the  {pinion 
and  recommended  decision  of  the 
Administrative  Law  Judge  in  its  entirety. 
The  Administrator  concludes  tiiat  tiie 
Government  did  not  meet  its  burden  of 
proof  in  this  matter.  Accordingly,  the 
Administrator  of  DEA,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b),  hereby 
orders  that  DEA  Certificates  of 
Registration  PI0234289  and  PD0234411. 
not  be  revoked,  and  that  any 
outstanding  applications  for  renewal  of 
those  registrations  be  granted. 

This  order  is  effective  May  22, 1989. 
John  C  Lawn. 
Administrator, 

Dated:  May  15. 1989. 
|FR  Doc.  89-12112  Filed  5-19-89: 8:45  am) 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Nollee<8»-3»)l 

NASA  Adviaory  Counci  (NAO.  Spaco 
and  AppaeaHona  Adviaory  Comnriltea 
(S8AAC);Maa«ng 

AOCNCV:  National  Aeronautics  and 

Space  Administration. 

ACnow;  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  Pub. 
L  92-463.  as  amended,  die  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  ^ce  Science 
and  Applications  Advisory  Ccwrunittee. 
DATfS:  June  7. 1988. 8:30  aja.  to  5  pjn., 
June  8. 1989, 8:30  a jn.  to  5  pjn..  and  June 
9. 1969.  8:30  a.m.  to  3:30  p-nu. 
ADORESSCt:  NASA  Headquarters.  Room 
228A,  800  Independence  Avenue  SW., 
Washington.  DC  20646. 
FOn  nNrraCH  MFONMATION  CONTACr 
Mr.  Joseph  K.  Alexander,  Code  E. 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546 
(202/453-1430). 

SUPn^MENTARV  INFORMATION:  The 
Space  and  Applications  Advisory 
Committee  consults  with  and  advises 
tiie  NASA  Office  of  Space  Science  and 
Applications  (OSSA)  on  long  range 
plans  for,  work  in  progress  on,  and 
accomplishments  of  NASA's  Space 
Science  and  Applications  programs.  The 
Committee  will  meet  to  review 
candidate  projects  for  Fiscal  Year  1991 
New  Starts  and  the  Committee's  role  in 


OSSA  Program  Planning.  The 
Committee  is  chaired  by  Dr.  Berrien 
Moore  and  is  composed  of  24  members. 
The  meeting  will  be  open  to  the  public 
up  to  the  capacity  of  the  room 
(approximately  45  including  Committee 
members).  It  is  imperative  that  the 
meeting  be  held  on  these  dates  to 
accommodate  the  scheduling  priorities 
of  the  key  participants. 

Type  of  Meeting:  Open. 
Agenda: 

Wednesday, /une  7 

8:30  a.m.— Opening  Remarks. 

8:45  a.m.— Status  of  the  OflSce  of 
Space  Science  and  Applications 
Program. 

9:30  a.m.— SSAAC  Role  in  Reviewing 
Fiscal  Year  1991  New  Starts. 

10:30  a.m.— Fiscal  Year  1991  New 
Start  Candidates.  > 

4  p.m. — Committee  Discussion. 

5  p.m. — ^Adjourn. 

Thursday.  June  8 

8:30  a.m. — Committee  Business. 
8:45  a.m.— Fiscal  Year  1991  New  Start 
Candidates. 

11:45  a.m. — Discipline  Subcommittee 
Reports. 

2:30  p.m.— Shuttie  Manifest  and  Flight 
Rate  Issues. 

3:30  p.m.— Fiscal  Year  1991  Research 
and  Analysis  Budget  Issues. 

4:00  p.m. — Information  Systems 
Strategic  Wan. 

4:45  p.m.— New  Additions  to  OSSA 
Mission  Queue.  ) 

5  p.m. — Adjourn. 

Friday,  June  9 

8:30  a.m. — Subgroup  Writing  Session. 

10:30  a.m.— Follow-up  on  Center 
Science  Assessment  and  NASA 
Advisory  Council  University  Study 
Plans. 

11:30  a.m.— Discussion  on  SSAAC 
Statements. 

2  p.m. — Discussion  with  the  Associate 
Administrator  for  Space  Science  and 
Applications. 

3:30  p.m.— Adjourn. 

May  15. 1989. 
John  W.  Gaff. 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  89-12148  FUed  5-l»-89;  8:45  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

Date:  May  15. 1989. 

The  National  Credit  Union 
Administration  has  submitted  the 
following  public  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  198a  Pub.  L  96-511. 
Copies  of  the  submissions  may  be 
obtained  by  calling  the  NCUA 
Clearance  Officer  listed.  Comments 
regarding  information  collections  should 
be  addressed  to  the  OMB  reviewer 
listed  and  to  the  NCUA  Clearance 
Officer,  NCUA.  Administrative  Officer, 
Room  7344, 1776  G  Street  Washington, 
DC  20456. 

National  Credit  Union  Administration 

OMB  Number  New  Collection 

Form  Number  NCUA(OT)  13600 

Type  of  Review:  Approval 

Title:  Mortgage  Lending  Survey 

Description:  This  survey  is  to 
detennine  the  policies  and  practices 
credit  unions  are  using  in  their  real 
estate  lending. 

Respondents:  A  sample  of  a  relatively 
small  credit  unions  and  a  sample  of 
large  credit  union. 

Estimated  Number  of  Respondents: 
388 

Estimated  Burden  Hours  per 
Response:  0.5  hours. 

Frequency  of  Response:  One  time 
survey. 

Estimated  Total  Reporting  Burden: 
194  hours 

Clearance  Officer  Wilmer  A.  Theard. 
(202)  682-9700,  National  Credit  Union 
Administrative,  Room  7344, 1776  G 
Street,  Washington.  DC  20456. 

OMB  Reviewer  Gary  Waxman  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503 
Becky  Baker, 

Secretary  of  the  NCUA  Board. 
(FR  Doc.  89-12218  Filed  5-19-89.  8:45  am] 

BILUNG  CODE  7S35-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  SO-293] 

Boston  Ediaon  Co^  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Boston  Edison 


Electric  Company  (the  licensee)  to 
withdraw  its  April  30, 1987  application 
for  proposed  amendment  to  Facility 
Operating  License  No.  DPR-35  for  the 
Pilgrim  Nuclear  Power  Station,  located 
in  Plymouth  County,  Massachusetts. 

The  propoosed  amendment  would 
have  revised  the  Emergency  Core 
Cooling  Systems  surveillance 
requirements. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  he 
Federal  Register  on  July  29. 1987  (52  FR 
28371).  However,  by  letter  dated  May  13, 
1989,  the  hcensee  withdrew  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  30, 198",  and  the 
license's  letter  dated  May  13, 1989, 
which  withdrew  the  application  for 
Ucense  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW.. 
Washington.  DC,  and  the  Plymouth 
PubUc  Library,  11  North  Street 
Plymouth  Massachusetts  02360. 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  May.  1989. 

For  the  Nuclear  Regulatory  Commission. 

Daniel  G.  McDonald. 

Senior  Project  Manager.  Pro/ect  Directorate 
1-3,  Division  of  Reactor  Projects,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  89-12162  Filed  5-19-8S;  8:45  am] 
BtLUNG  CODE  TSM-tt-a 


Rochester  Gas  A  Electric  Corp.;  R.  E. 
Ginna  Nudear  Power  Plant; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
18  issued  to  Rochester  Gas  &  Electric 
Corporation  (the  licensee),  for  operation 
of  the  R.E.  Ginna  Nuclear  Power  Plant 
located  in  Wayne  County,  New  York. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
modify  the  Technical  Specification  (TS) 
to  reflect  testing  requirements  for 
snubbers  that  ensure  structural  integrity 
of  systems  foUouing  seismic  or  other 
events  initiating  dynamic  loads. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  July  24. 1987  and 
supplemented  May  4. 1988.  June  21, 1988, 
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September  16. 1988,  February  16. 1989 
and  March  14. 1989. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  was 
submitted  by  the  licensee  to  incorporate 
the  requirements  of  Standard  Technical 
Specifications  (STS)  for  Snubbers 
(Generic  Letter  84-13)  into  their  plant 
specific  Technical  Specifications. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TS.  The  proposed  revision  increases 
testing  requirements  for  snubbers  that 
ensure  structural  integrity  of  systems 
following  seismic  or  other  events 
initiating  dynamic  loads.  Issuance  of  the 
amendment  would  impose  more  indepth 
and  additional  testing  of  snubbers. 
thereby  contributing  to  safety.  The  staff 
has  reviewed  the  proposed  revision  and 
has  concluded  that  the  change  does  not 
adversely  aflfect  safety  of  operation,  the 
proposed  changes  do  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite  and  there  may  be  a 
decrease  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure  due  to  a  reduction  in  the 
number  of  hydraulic  snubbers  that 
require  periodic  maintenance. 
Accordingly,  the  Commission  concludes 
that  this  proposed  action  would  result  in 
no  significant  radiological 
environmental  impact  not  already 
considered  in  the  NRC-approved  Final 
Environmental  Statement  (FES) 
November  1973,  as  amended  June  17, 
1983. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  to  the  TS  involves  systems 
located  within  the  restricted  areas  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
amendment  not  already  considered  in 
the  NRC-approved  FES  November  1973, 
as  amended  |une  17, 1983. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 


would  not  reduce  environmental 
impacts  of  plant  operation. 

Alternative  Use  of  Resources 

This  action  does  not  involve  conflicts 
regarding  resources  and  in  any  event 
does  not  concern  resources  not 
considered  in  the  FES  November  1973. 
as  amended  June  17, 1983,  for  the  R.E 
Ginna  Nuclear  Power  Plant. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  cnn<-l>»de 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  )uly  24, 1987  and 
supplemented  on  May  4. 1988,  lune  21, 
1988,  and  September  la  1988,  February 
16, 1989  and  March  14, 1969  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
Gelman  Building,  Lower-Level  2120  L  St., 
NW.,  Washington,  DC  and  at  the  local 
public  document  room  located  in  the 
Rochester  Public  Library.  115  South 
Avenue.  Rochester.  New  York  14610. 

Dated  at  Rocl(ville.  Maryland,  this  16th  day 
of  May,  1988. 

For  the  Nuclear  Regulatory  Commission. 
Richard  H.  Weuman, 

Director,  Project  Directorate  t-3.  Division  of 
Reactor  Projects  l/II. 
(PR  Doc.  80-12161  Filed  5-1O-80;  8:45  am) 
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I  Docket  No.  50-255] 

CofiMMiMrs  Pow«r  Ca;  Withdrawal  of 
Application  for  Anwndmant  to 
Provlalonal  Oparating  Ucanaa 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Consumers  Power 
Company  (the  licensee)  to  withdraw  its 
November  19, 1984,  application  (as 
supplemented  by  letters  dated 
November  21, 1985  and  February  28, 
1986)  for  proposed  amendment  to 
Provisional  Operating  License  No.  DPR- 
20  for  the  Palisades  Plant,  located  in 
Van  Buren  County,  Michigan. 

The  proposed  amendment  would  have 
revised  the  Appendix  A  Technical 
Specifications  (TS's)  by  adding 


requirements  for  the  Control  Room 
Emergency  Air  Cleanup  System.  This 
application  was  in  response  to  the 
Commission's  Generic  Letter  83-27, 
specifically.  NUREG-0737  Item  m.D.3.4 
relating  to  Control  Room  Habitability 
Requirement. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
Federal  Register  on  March  27, 1985,  (50 
FR 12143).  However,  by  letter  dated 
January  24. 1989,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  amendment 
dated  November  19, 1984,  and  supplemented 
November  21, 1985.  and  February  28, 1986, 
and  the  licensee's  letter  dated  January  24. 
1989,  which  withdrew  the  application  for 
license  amendment.  The  above  documents 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room.  2120  L 
Street.  NW..  Washington,  DC  and  the  Van 
Zoeren  Library,  Hope  College,  Holland. 
Michigan  49201. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 
Albert  W.DeAguio, 
Project  Manager.  Project  Directorate  l/l-l. 
Division  of  Reactor  Projects,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doa  89-12183  Filed  5-19-80:  8:45  am) 
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(Docket  Na  50-2551 

Conaumars  Powar  C04  Withdrawal  of 
Application  for  Amondmant  to 
Provlalonal  Oparating  Ucanaa 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Consumers  Power 
Company  (the  licensee)  to  withdraw  its 
April  10, 1984,  application  as  superseded 
by  letter  dated  March  25. 1986.  for 
proposed  amendment  to  Provisional 
Operating  License  No.  DPR-20  for  the 
Palisades  Plant,  located  in  Van  Buren 
County,  Michigan. 

The  proposed  amendment  would  have 
revised  the  Technical  Specifications 
(TS's)  concerning  the  operability  of  the 
electrical  systems  for  the  operation  of 
plant  components.  The  proposed 
amendment  would  have  provide  for  (1) 
two  480  volt  Class  IE  buses  which  were 
installed  to  power  new  control  room 
heating,  ventilating,  and  air  conditioning 
equipment,  (2)  new  motor  control 
centers  (MCC's)  which  are  powered 
from  these  buses,  and  (3)  the 
redistribution  of  certain  other  existing 
MCC's  to  other  480  volt  buses. 
Additionally,  the  proposed  amendment 
would  have  changed  the  applicability  of 


SpecificatioD  3.7.2.  and  would  have 
added  two  new  limiting  conditions  for 
operaUon  [LCO).  Certain  editorial 
correcticHis  also  would  have  been  made. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
Fedtaal  Reglstw  on  May  23, 1984  (49  FR 
21828)  and  superseded  on  July  3, 1986 
(51  FR  27281).  However,  by  letter  dated 
January  24, 1989.  the  licensee  withdrew 
the  proposed  change. 

For  further  detaiL  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  10. 1984  as 
superseded  en  March  25. 1986,  and  die 
licensee's  letter  dated  January  24. 1989. 
which  withdrew  the  application  for 
license  amendments.  "Ilic  above 
documents  are  available  for  public 
inspection  at  the  Commisson's  Public 
Document  Room^  212ft  L  Street.  NW.. 
Washington.  DC.  and  the  Van  ZoeivD 
Library  Library.  Hope  College.  Holland. 
Michigan  49201. 

Dated  at  Roclcville,  Maryland  this  12th  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 
Albert  De  Agazio. 

Project  Manaser,  Project  Directorate  IH-t 
Division  of  Reactor  Projects  IIT.  IV,  V& 
SpeciaJ  Projects.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  89-12164  Filed  5-19-8ft  &45  am) 
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(DoeftM  No.  90-255} 


I  Powar  Co.;  Withdrawal  of 
Api^katian  lor  Amandwiant  to 
ProvialoiMl  OparaHng  Licanaa 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Consumers  Power 
Company  (the  licensee)  to  withdraw  its 
April  30, 1962,  application  as 
supplemented  by  letter  dated  April  21, 
1988,  for  proposed  amendment  to 
Provisional  Operating  License  No.  DPR- 
20  for  the  Palisades  Plant.  located  in 
Van  Buren  County.  Michigan. 

The  proposed  amendment  would  have 
revised  the  Technical  deification  by 
adding  a  new  Limiting  Condition  for 
Operation  which  would  require  two 
operable  primary  coolant  system  vent 
paths  and  associated  surveillance 
requirements. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
Federal  Register  on  August  23, 1983  (48 
FR  38399).  However,  by  letter  dated 
January  24. 1989,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 


amendment  dated  August  30, 1982  and 
supplemented  April  21 198a  and  the 
licensee's  letter  dated  January  24, 198a 
which  withdrew  the  application  for 
license  amendment  Tlie  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street.  NW.. 
Washington,  DC  and  the  Van  Zoeren 
Library,  Hope  College.  Holland, 
Michigan  49201. 

Dated  at  Rockville.  Maryland,  this  12th  day 
of  May,  1989. 

For  the  Nuclear  Regulatory  Commission. 
Albert  W.  De  Agazio, 

Project  Manager.  Project  Directorate  HI-U 
Division  of  Reactor  Projects.  III.  IV.  &  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  89-12165  Filed  5-l»-89;  8:45  am) 


IDocicetNa  50-2451 

Northoaat  Nudaar  Engargy  Co. 
(Millatona  Nulcaar  Powar  Station,  UnH 
No.  IX  Havocatkw  of  Examplion 

Northeast  Nuclear  Energy  Company 
(NNECO  or  the  licensee)  is  Uie  holder  of 
Facility  Operating  License  Na  DPR-21. 
which  authorizes  the  operation  of  the 
Millstone  Nuclear  Power  Station,  Unit 
No.  1.  (the  facility)  at  the  steady-state 
power  levels  not  in  excess  of  2011 
megawatts  thermal.  The  facility  is  a 
boiling  water  reactor  (BWR)  located  at 
the  licensee's  site  in  New  London 
County.  Connecticut.  The  license 
provides,  among  other  things,  that  it  is 
subject  to  all  rules,  regulations  and 
orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect 

//. 

10  CFR  50.49.  "Environmental 
qualification  of  electric  equipment 
important  to  safety  for  nuclear  power 
plants."  requires  that  the  environmental 
qualification  program  at  Millstone  Unit 
No.  1  be  completed  at  the  end  of  the 
second  refueling  outage  following  March 
31, 1983  (the  second  refueling  outage 
ended  December  23, 1985).  The 
Commission  issued  a  Memorandum  and 
Order  to  the  licensee  regarding  the 
deadline  for  environmental  qualification 
of  the  remaining  unqualified  motor 
operators  at  Millstone  Unit  No.  1.  dated 
November  20, 1985,  that  granted  an 
extension  of  the  schedule  to  no  later 
than  August  30, 1987.  On  June  9. 1987. 
the  NRC  granted  an  exemption  to  the 
environmental  requirements  for  seven 
valve  motor  operators  because  it  was 
determined  that  they  were  not 
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necessary  to  ensure  that  the  required 
systems  will  function  to  mitigate  a 
design  basis  event  Qune  18. 1987  52  FR 
2321^. 

By  letter  dated  March  2, 1989.  the 
licensee  forwarded  Licensee  Event 
Report  (LER)  88-001  to  document  tiiat 
further  evaluation  has  shown  that  two 
valves  (l-CU-2  and  l-CU-3)  may  be 
subject  to  a  post-accident  environment 
that  would  require  qualification  of  the 
valves.  In  that  LER.  the  licensee 
identified  appropriate  short-term 
corrective  actions  and  committed  to 
replace  the  valve  operators  with 
qualified  motor  operators  during  tiie 
next  refueling  outage  (the  reload  12/ 
cycle  13  refueling  ouUge  started  April  8. 
1989).  By  letter  dated  April  17. 1989.  the 
licensee  supplied  additional  information 
on  this  issue. 

///. 

The  NRC  has  reviewed  the 

information  submitted  by  the  licensee 
and  concludes  that  the  basis  upon  which 
the  exemption  for  the  two  valve 
operators  was  granted  is  no  longer 
valid.  The  NRC  finds  the  actions 
proposed  by  the  licensee,  both  short- 
term  (additional  isolation  signal  on  high 
drywell  pressure  and  increased  plant 
operator  training)  and  long-term 
(replacement  of  valve  operators  with 
qualified  operators)  to  be  appropriate 
and  timely.  These  actions  will  bring  the 
two  valves  into  compliance  with  10  CFR 
50.49.  The  licensee  has  stated  that  the 
basis  for  the  other  five  valves  covered 
by  this  exemption  is  still  valid. 

IV. 

Accordingly,  the  Commission  has 
determined  that  the  specific  exemption 
from  10  CFR  50.49  granted  on  June  8. 
1987.  for  the  motor  operators  for  valves 
l-CU-2  and  l-CU-3  is  hereby  revoked 
This  revocation  is  necessary  for  the 
protection  of  the  public  health  and 
safety  which  is  afforded  by  compliance 
with  the  requirements  of  10  CFR  50.49. 
In  addition,  the  qualification  of  valve 
operators  l-CU-2  and  l-CU-3  should  be 
completed  prior  to  the  restart  of 
Millstone  Unit  No.  1  from  the  current 
refueling  outage. 

■  This  revocation  of  exemption  is  effective 
upon  issuance. 

For  The  Nuclear  Regulatory  Commission. 
Steven  A.  Vaiga, 

Director.  Division  of  Reactor  Proicrt  I  II. 
Office  of  Nuclear  Reactor  Regulation. 

Dated  at  Rockville.  Maryland,  this  16lh  day 
of  May  1989. 

(FR  Doc.  89-12166  Filed  5-19-89:  8:45  am| 
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(Docket  Na  SO-206] 

Southern  CaUfomia  Edison  Ca  et  aM 
Issuance  of  Amendment  to  Provislonai 
OperaUng  Uoense 

The  U.S.  Nuclear  Regulatory 
Conunission  (Commission)  has  issued 
Amendment  No.  127  to  Provisional 
Operating  License  No.  DPR-13.  issued  to 
Southern  California  Edision  Company 
and  San  Diego  and  Electric  Company 
(the  licensees),  for  operation  of  the  San 
Onofre  Nuclear  Generating  Station.  Unit 
No.  1,  located  in  San  Diego,  California. 
The  amendment  was  effective  as  of  the 
date  of  issuance. 

The  arrendmeht  provides  for  a  reactor 
vessel  thermal  shield  monitoring 
program  and  mid-cycle  inspection  until 
the  thermal  shield  fastemers  are 
repaired  during  the  fuel  cycle  XI 
refueling  and  10-year  ASME  Inservce 
Inspection. 

The  application  for  the  amendment 
complies  %vith  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  1.  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
March  2. 1989  (54  FR  8854).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  were  received.  Subsequent  to 
issuance  of  this  notice,  the  licensees 
provided  supplemental  information  by 
letters  dated  March  21  and  23  and  May  3 
and  8, 1989.  These  letters  provided 
additional  information  and  revised 
commitments  encompassed  by  the 
original  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
this  action  and  has  concluded  that  an 
environmental  impact  statement  need 
not  be  prepared  because  operation  of 
the  facility  in  accordance  with  this 
amendment  will  have  no  significant 
adverse  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  February  17. 1989,  as 
supplemented  March  21  and  23  and  May 
3  and  8. 1989,  (2)  Amendment  No.  127  to 
Ucense  No.  DPR-13.  (3)  the 
Commission's  related  Safety  Evaluation 
and  (4)  the  Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW.,  Washington,  DC 


20555,  and  at  the  General  Library, 
University  of  California.  P.O.  Box  19557. 
Irvine,  California  92713.  A  copy  of  items 
(2),  (3)  and  (4)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  Attention:  Director.  Division 
of  Reactor  Projects— III.  IV.  V  and 
Special  Projects. 

Dated  at  Rockville.  Maryland,  this  15  day 
of  May,  1989. 

For  the  Nuclear  Regulatory  Commission. 
Charlat  M.  Tranunell, 

Senior  Project  Manager,  Project  Directorate. 
Division  of  Reactor  ProjecU  HI,  IV,  Vand 
Special  Projects.  Office  ofNuclmr  Reactor 
Regulation. 

IFR  Doc.  89-12167  Filed  5-19-89;  «:45  am] 
MLUNO  coot  79S0-41-M 


Additional  Information  or  Comments: 
Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
from  Ronald  Ritter,  the  agency  clearance 
officer  (312-751-4892).  Comments 
regarding  the  information  collection 
should  be  addressed  to  Ronald  Ritter, 
Railroad  Retirement  Board.  844  Rush 
Street.  Chicago,  Illinois  60611  and  the 
0MB  reviewer.  Justin  Kopca  (202-395- 
7316).  Office  of  Management  and 
Budget.  Room  3002.  New  Executive 
Office  Building.  Washington.  DC  20503. 

Ronald  Ritter. 

.Acting  Director  of  Information  Resources 

Management 

[FR  Doc  8&-12168  Filed  5-19-89;  8:45  am] 
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n.  Solf-RegulaUwy  QqanizatioD'* 
Statemen!  of  tbe  Puipose  of.  and 
Statutory  Baria  foe.  the  PiopoMd  Rule 


RAILROAD  RETIREMENT  BOARD 

Agency  Forma  SulNnitted  (or  0MB 
Review 

aoENCy:  Railroad  Retirement  Board. 
action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval^ 


Summary  of  Proposal(s): 

(1)  Collection  title:  RRB  Client 
Satisfaction  Survey 

(2)  Form(s)  submitted:  T-lOO 

(3)  OMB  Number.  N.A. 

(4)  Expiration  date  of  current  OMB 
clearance:  N.A. 

(5)  Type  of  request:  New  collection 

(6)  Frequency  of  response:  On 
occasion 

(7)  Respondents:  Individuals  or 
households 

(8)  Estimated  annual  number  of 
respondents:  975 

(9)  Total  annual  responses:  975 

(10)  A  verage  time  per  response:  .2 
hours 

(11)  Total  annual  reporting  hours:  195 

(12)  Collection  description:  Annually, 
at  least  170,000  members  of  the  public 
have  contact  with  the  Railroad 
Retirement  Board  (RRB)  by  mail, 
telephone  or  in  person,  concerning 
benefits  they  have  applied  for,  were 
denied,  or  are  receiving  under 
provisions  of  the  Railroad  Retirement 
Act.  The  collection  will  obtain 
information  for  determining  the  level  of 
satisfaction  with  the  service  provided  by 
the  RRB  to  these  individuals  and  to 
identify  any  areas  where  improvements 
in  providing  service  coule  be  made. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

IRrt.  Ma  34-2M25;  FH«  Mo.  SR-MSRB-S9- 
3] 

SeK-Regulatory  Organizations; 
Proposed  Rule  Cttange  by  ttie 
Municipal  Securitiee  Rulemaking 
Board;  Relating  to  Artiitration 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  March  14. 1989,  the  Municipal 
Securities  Rulemaking  Board  ("Board") 
filed  with  the  Securities  and  Exchange 
Commission  a  proposed  rule  change  as 
described  in  Items  I,  II.  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

(A)  The  Municipal  Securities 
Rulemaking  Board  ("Board")  is  filing  an 
amendment  to  Board  rule  G-35  on 
arbitration  (hereafter  referred  to  as  "the 
proposed  rule  change").  The  proposed 
rule  change  would  require  a  dealer, 
within  20  days  after  receipt  of  an 
arbitration  award  against  it.  either  to 
pay  the  award  or.  if  the  dealer  is 
considering  an  appeal  of  the  award,  to 
deposit  the  amount  of  the  award  in  an 
escrow  account  set  up  for  this  purpose 
by  the  dealer  or  provide  to  the 
prevailing  party  an  irrevocable  standby 
letter  of  credit  for  the  amount  of  the 
award.  The  full  text  of  the  proposed  rule 
change  is  available  for  inspection  and 
copying  at  the  Commission's  Public 
Reference  Room  and  at  the  offices  of  thp 
Board. 


A.  Self-Regulatory  Organization  'a 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Imposed  Rule 
Change 

(a)  Rule  0-35.  the  Board's  Arbitration 
Code,  and  ml*  G-17.  on  fair  dealing, 
require  dealers  to  pay  wbitration 
awards  promptly  mdeas  a  timely  motion 
to  vacate  the  award  has  been  made 
according  to  applicable  law.  The  Board 
is  concerned  that  a  number  of  dealers 
do  not  pay  arbitration  awards  until  the 
very  end  of  the  appeal  period  even  when 
they  liave  no  intention  of  bringing  an 
appeaL  It  also  is  concerned  about 
certain  cases  in  which  appeals  have 
been  filed  solely  for  the  purpose  of 
delaying  payment  of  awards.  Such 
situations  are  inconsistent  with  the 
Board's  statutory  mandate  to  protect 
investors  and  undermine  the  goals  of  the 
Board's  arbitration  program:  to  provide 
a  relatively  quick  and  inexpensive 
means  of  resolving  disputes  involving 
municipal  securities  dealers. 

The  proposed  rule  change  would 
require  a  dealer,  within  20  days  after 
receipt  of  an  arlHtration  award  against 
it.  either  to  pay  the  award  or,  if  the 
dealer  is  considering  an  appeal  of  the 
award,  to  deposit  the  amount  of  the 
award  in  an  escrow  account  set  up  for 
this  purpose  by  the  deal»  or  provide  to 
die  prevailing  party  an  irrevocable 
standby  letter  of  credit  for  the  amount  of 
the  award. 

If  the  dealer  chooses  to  escrow  the 
amount  of  the  award,  the  amount  of  the 
award  would  be  deponted  with  the 
bank  in  an  escrow  account  pursuant  to 
an  escrow  agreement  subject  to 
instructions  consistent  with  the 
requirements  of  the  proposed  rule 
change.  If  an  appeal  is  not  filed  by  the 
relevant  state  or  federal  law  deadline, 
or  is  filed  but  later  wathdrawn  by  the 
dealer  prior  to  the  entry  of  a  final  court 
order  on  the  appeal,  the  escrow 
agreement  must  provide  that  the 
deposited  funds  would  be  delivered  by 
the  escrow  agent  to  the  prevailing  party. 
If  a  final  court  order  is  obtained,  the 
escrow  agreement  must  provide  for  the 
delivery  of  the  deposited  funds  pursuant 
to  the  court  order. 

If  a  dealer  chooses  to  provide  a  letter 
of  credit  for  the  amount  of  the  award, 
the  dealer  must  provide  that  the  amount 
of  the  award  will  be  distributed  to  the 
prevailing  party  by  the  letter  of  credit 
issuer  under  certain  circumstances.  The 
letter  of  credit  must  provide  for  payment 
upon  certification  by  the  prevailing 
party  that  the  dealer  has  not  paid  the 


amount  of  the  awiaed  and  (1)  an  appeal 
has  not  been  filed  by  appeal  date,  or  (2) 
an  appeal  was  filed  but  later  withdrawn 
by  the  dealer  prior  to  the  entry  of  a  final 
court  order,  or  (3)  a  final  court  order  on 
the  appeal  has  been  entered  in  favor  of 
the  prevailing  party.  Any  costs  incurred 
in  the  escrow  account  or  in  the 
application  for  and  issuance  of  the  letter 
of  credit  would  be  borne  by  the  dealer. 

The  Board  believes  that  a  dealer 
should  pay  an  award  promptly  and  the 
20  day  period  in  the  proposed  rule 
change  is  adequate  to  obtain  the 
necessary  amount  of  money  or  make 
escrow  or  letter  of  credit  arrangements. 
An  additional  bmefit  of  the  proposed 
rule  change  would  be  that,  if  the 
prevailing  party  does  not  receive 
payment  of  the  award  or  notice  of 
deposit  ef  the  funds  within  the  20  day 
period,  die  prevailing  party  could 
contact  the  appropriate  enforcement 
agency.  The  enforcement  agency  then 
could  bring  an  immediate  action  against 
the  dealer  for  foiling  to  comply  with  the 
rule,  rather  than  waiting  for  the 
statutory  appeal  period  to  expire. 

(b)  The  Board  has  adopted  die 
proposed  rule  change  pursuant  to 
sections  15B(2)(C)  and  15B(bJ(2)(D)  of 
the  Securities  Exchange  Act  of  1934. 
Secti<Hil5B(b)(2)(C)  requires  in 
pertinent  part  that  die  Board's  rules  be 
designed. 

to  promote  just  and  equitable  principles  of 
trade  *  *  *  to  remove  impedimentB  to  and 
perfect  the  mechanism  of  a  free  and  open 
market  m  municipal  securities,  and,  in 
general,  to  protect  investons  and  the  public 
interest  *  *  * 

Section  15B{b)(2)P)  states  tfiat  the 
Board  shall,  if  it  deems  appropriate 

provide  for  the  arbitration  of  claims,  disputes, 
and  controversies  relating  to  transactions  in 
municipal  securities:  Provided,  however,  That 
no  person  other  than  a  municipal  securities 
broker,  municipal  seciuities  dealer,  or  person 
associated  with  such  a  municipal  securities 
broker  or  municipal  securities  dealer  may  be 
compelled  to  submit  to  such  arbitration 
except  at  his  instance  and  in  accordance  with 
section  29  of  this  title. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  change  will  affect  any 
burdens  on  competition  in  the  municipal 
securities  indusby  because  die  proposed 
rule  chanjge  will  be  equally  applicable  to 
all  participants  in  the  industry. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Board  solicited  comments  on  the 
proposed  rule  change  in  an  exposure 


draft  published  in  December  1988.  The 
Board  received  seven  comment  letters 
and  one  oral  comment  on  the  exposure 
draft. 

Three  commentators  generally 
supported  adoption  of  the  proposed  rule 
change  as  published  in  the  exposure 
draft.  One  conunentator  stated  that  it  is 
unfair  when  respondents  take  the  entire 
90  day  appeal  period  to  pay  an  award 
even  if  they  do  not  plan  to  appeal.  One 
commentator  noted  that  it  had  to  seek 
assistance  from  the  NASD  to  collect 
funds  from  another  dealer  that  had 
failed  to  make  payment  of  an  arbitratin 
award.  Two  of  the  commentators  stated 
that  the  proposed  rule  change  should 
apply  to  dealers  involved  in  both 
customer  and  inter-dealer  disputes.  In 
addition,  the  Securities  Industry 
Conference  on  Arbib^tion  ("SICA ')  is 
considering  adoption  of  a  similar 
provision  for  inclusion  in  the  Uniform 
Code  of  Arbitration. 

Three  commentators  opposed  the 
proposed  rule  change  as  published  in 
the  exposure  draft.  One  commentator 
stated  that  the  number  of  dealers  that  do 
not  pay  arbitration  awards  because  they 
have  ceased  doing  business  or  have 
filed  for  bankruptcy  is  probably  minimal 
and.  therefore,  the  proposed  rule  change 
is  unnecessary.  During  the  last  year,  one 
dealers  bankruptcy  resulted  in 
nonpayment  of  a  number  of  arbitration 
awards  to  customers  in  Board 
arbitration  proceedings  even  though  the 
dealer  had  adequate  funds  to  pay  some 
of  the  awards  when  they  were  issued. 
Moreover,  the  Board  believes  that  if  a 
dealer  goes  bankrupt  but  has  deposited 
the  award  amount  in  an  escrow  account 
or  obtained  a  letter  of  credit  on  behalf  of 
the  prevailing  party,  the  prevailing  party 
will  benefit.  For  example,  if  the 
arbitration  award  is  deposited  into  an 
escrow  account  prior  to  90  days  before 
the  filing  of  bankruptcy,  this  probably 
would  be  a  legal  transfer  under  the 
Bankruptcy  Code  and  would  not  be 
attached  by  the  bankruptcy  trustee. 
Even  if  the  funds  deposited  within  90 
days  of  bankruptcy  are  attached  by  the 
bankruptcy  trustee  and  considered  a 
void  transfer,  these  assets  would  have 
been  preserved  for  the  bankruptcy 
estate  and  be  available  for  the  claims  of 
customers  and  general  creditors.  In 
addition,  two  commentators  stated  that 
the  proposed  rule  change  penalizes 
dealers  wishing  to  exercise  their  rights 
to  appeal  adverse  arbitration  awards. 
The  Board  believes  that  the  proposed 
rule  change  does  not  penalize  a  dealer's 
right  to  appeal:  it  only  ensures  that,  if 
they  do  not  appeal,  or  if  they  do  appeal 
but  the  appeal  is  unsuccessful,  the 
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amount  of  the  award  would  be  availble 
to  the  prevailing  party. 

One  commentator  stated  that  the 
timeliness  of  award  payments  is 
rightfully  handled  by  the  courts  where 
well-established  law  allows  parties  to 
effect  collection  or  to  protect  themselves 
from  dealers  in  bankruptcy.  The  Board 
believes  that,  pursuant  to  its  goal  to 
make  arbitration  a  quick  and 
inexpensive  dispute  resolution  process, 
requiring  prevailing  parties  to  engage  in 
time-consuming,  expensive  and  often 
complicated  court  actions  (particularly 
when  parties  are  located  in  different 
states)  to  obtain  payment  of  awards 
does  not  seem  to  be  consistent  with  the 
public  interest.  Moreover,  customers 
and  dealers  cannot  go  to  court  to  obtain 
payment  of  arbitration  awards  until 
after  the  appeal  has  run.  The  Board 
believes  that  it  should  do  whatever  is 
possible  to  encourage  dealers  to  pay 
arbitration  awards  promptly. 

One  commentator  also  stated  that,  if 
the  Board  adopted  the  proposed  rule 
change,  it  should  at  least  provide  an 
exemption  for  large  firms  because  there 
is  no  danger  that  a  customer  would  not 
receive  an  award  from  such  firms  due  to 
undercapitalization.  Two  commentators 
stated  that  the  Board  should  consider 
alternatives  to  requiring  cash  to  be 
deposited  in  an  escrow  account.  One  of 
these  commentators  proposed  that  a 
dealer  be  allowed  to  post  a  bond  with 
the  court  in  which  the  dealer  is  pursuing 
an  appeal.  This  commentator  reasoned 
that  the  use  of  a  bond  would  conserve  a 
dealer's  capital  until  a  final  Judgment 
was  rendered,  would  ensure  payment  of 
the  award  upon  Judgment  and  would 
compel  dealers  to  commence  appeals 
promptly.  The  Board  decided  against 
allowing  a  dealer  to  post  a  bond  as  an 
alternative  to  escrowing  the  amount  of 
the  award.  It  has  been  advised  by  the 
Surety  Association  of  America  (an 
insurance  industry  membership 
association)  diat.  while  surety 
companies  will  provide  such  bonds,  it 
may  be  difficult  for  the  prevailing  party 
to  collect  the  award  amount  because  the 
surety  company  is  only  a  guarantor  of 
payment  and  will  not  take  on  the 
obligation  to  pay  without  proof  that  the 
amount  is  owned  as  well  as  proof  that 
the  dealer  is  unable  or  unwilling  to  pay. 
The  specific  proof  needed  could  vary 
from  surety  company  to  surety  company. 
This  information  is  consistent  writh 
various  Board  members'  experiences 
with  surety  bonds.  One  commentator 
recommended  that  a  dealer  be  allowed 
to  satisfy  the  rule's  requirement  either 
with  cash  or  an  irrevocable  letter  of 
credit  This  commentator  stated  that  an 
irrevocable  letter  of  credit  would  not 


have  as  adverse  an  effect  on  a  dealer's 
capital  while  providing  the  same 
protection  to  the  prevailing  party  as  a 
cash  deposit.  The  Board  determined  to 
allow  dealers  to  provide  a  letter  of 
credit  for  the  amount  of  an  award.  The 
Board  reasoned  that  a  letter  of  credit  is 
a  loan  to  the  dealer  and  that  the  issuing 
bank  will  pay  the  award  amount  upon 
presentation  of  documents  stipulated  as 
necessary  in  the  letter  of  credit. 

Several  conunentators  stated  that  10 
business  days  was  not  sufficient  time  to 
establish  an  escrow  account.  One 
commentator  stated  that  it  would  incur 
additional  administrative  charges  to 
comply  with  the  requirement  within  10 
business  days.  Another  commentator 
noted  that  it.  along  with  other  large 
firms  with  branch  offices,  would  have 
difficulty  processing  such  pasonent  or 
notifying  the  prevailing  party  witliin  two 
weeks  and  suggested  that  the  Board 
extend  the  time  period  to  30  days.  One 
commentator  suggested  that  the  time 
period  should  be  extended  to  20 
business  days  to  provide  dealers 
sufficient  time  to  review  the  award  with 
outside  counsel  and  senior  management 
to  determine  whether  an  appeal  is 
warranted.  The  Board  determined  that 
20  calendar  days  would  be  sufficient 
time  for  a  dealer  to  make  a  decision 
whetfier  to  pay  the  award  or  pursue  an 
appeal  and  establish  an  escrow  account 
or  obtain  a  letter  of  credit 

While  two  commentators  agreed  diat 
interest  earned  on  an  escrow  account 
should  be  provided  to  the  prevailing 
party,  as  proposed  in  the  draft  rule,  the 
Board  deleted  the  requirement  for  an 
interest-bearing  escrow  account  It  was 
concerned  about  modifying  the  terms  of 
arbitration  awards:  also,  it  believed  that 
some  might  interpret  the  interest 
requirement  as  a  penalty.  The  Board 
determined  that  the  proposed  rule 
change  should  ensure  that  prevailing 
parties  receive  the  amount  of  the  award. 
If  arbitrators  provided  for  post-award 
interest  in  their  awards,  however,  such 
interest  becomes  part  of  the  award 
amount  and  would  have  to  be  provided 
for  in  any  escrow  or  letter  of  credit 
arrangement 

m.  Date  of  Effecttveness  of  dw 
Piopoeed  Rule  Change  and  Tlmiiig  for 
Comndssioo  Actkm 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  widiin  such  longer  period  (i) 
as  the  Commission  may  draignate  up  to 
90  days  of  sudi  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  iU  reasons  for  so  finding  or  (ii) 
as  to  whid)  the  self-regulatory 
organization  consents,  the  Commission 
will: 


(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  maldng  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
wtih  the  Commission,  and  all  written 
conununications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  12. 1980. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
loutfaan  G.  Katz. 
Secretary. 
Dated:  May  15. 1989. 

[FR  Dot  89-12202  Filed  5-19-89;  8:45  am] 
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Self-Regulatory  Organizatiora; 
PropoaMi  Rule  Change  by  National 
Ataodation  of  Sacurttiaa  Daalors,  inc^ 
Relating  to  Membare  Handing  of 
Cuatomar  Limit  Ordera 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1034, 15 

U.aC  78s(b)(l),  notice  is  hereby  given 
that  March  16. 1989.  the  National 
Association  of  Securities  Dealers.  Inc 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  HI  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  diis  notice  to 
solicit  comments  on  the  proposed  rule 
change  &t>m  interested  persons. 


1.  Self-Reguletoiy  Oiganizatioa'a 
Statement  of  the  Terms  of  Substance  of 
the  Piopoaed  Rule  Change 

Proposed  new  section  45  to  Article  III 
of  die  NASD  Rules  of  Pair  Practice 
would  set  forth  the  obligations  of 
member  firms  that  accept  customer  limit 
orders  and  continue  their  own  market 
making  activities  in  the  security  which 
is  the  subject  of  the  limit  order.  The  rule 
would  also  provide  a  model  statement 
that  the  NASD  deems  to  constitute 
adequate  disclosure  to  customers  of  the 
fact  that  the  firm  may  accept  a  limit 
order  but  not  grant  that  order  priority 
over  its  o«vn  maiicet  making  activities. 

n.  Setf-Regulalofy  Oiganizalioa's 
Stateeaent  of  the  Purposes  of,  and 
Statutory  Basis  for.  tfie  Pnqmted  Rule 
Change 

In  its  filing  with  die  Commission,  the 
NASD  included  statement  concerning 
the  purpose  of  and  basis  for  die 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  diese 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (Q  below. 
ot  die  most  significant  aspects  of  such 
statements. 

A.  Self-Resulatory  Organization's 
Statement  of  the  Purpifse  of.  and 
Statutory  Basis  for,  the  Propmed  Rule 
Change 

The  purpose  of  die  proposed  rule 
change  is  to  provide  guidance  for  NASD 
member  firms  with  respect  to  die 
handling  of  customer  limit  orders  by  a 
member  firm  which  is  conducting  both 
maiket  making  and  retaU  activities.  In 
Notice  to  Members  85-12,  dated 
February  15, 1965,  die  NASD  set  forth  its 
views  that  on  accepting  a  customer 
limit  order  a  member  undertakes  a 
fiduciary  obligation  and  cannot  trade  for 
its  own  account  at  prices  more 
favorable  that  the  customer  limit  order 
absent  an  understanding  by  the 
customer  as  to  the  priorities  which  will 
govern  the  order.  At  the  time  it  issued 
Notice  to  Members  85-12,  the  NASD 
contemplated  an  amendment  to  the  Rule 
of  Fair  Practice  which  would  codify  this 
position.  Due  to  the  pendency  of  an 
appeal  of  an  NASD  disciplinary  action 
involving  this  issue,  however,  the  NASD 
did  not  proceed  with  such  rule  maldng. 
The  Commission  has  now  ruled  in  that 
disciplinary  action  and  has  affirmed  to 
conclusion  reached  by  the  NASD.  See  In 
the  Matter  ofEF.  Hutton  &  Co., 
Exchange  Act  Release  No.  25587  (July  6, 
1988).  The  NASD  Board  has.  therefore, 
determined  that  it  is  now  appropriate  to 


provide  guidance  to  NASD  member 
firms  as  to  the  type  of  communication 
with  customers  which  would  satisfy  the 
member  firms'  obligations  with  respect 
to  the  handling  of  customer  limit  oiders. 
The  proposed  rule  change  requires  that 
each  member  firm  that  accepts  and 
holds  an  unexecuted  customer  limit 
order  and  which  anticipates  continuing 
to  trade  in  the  security  which  is  the 
subject  of  that  order  for  its  own  market 
maker  account  at  prices  equal  to  or 
better  than  the  customer's  limit  price 
shall  be  required  to  provide  to  existing 
customers  at  the  Ume  the  rule  is 
adopted,  and  to  each  new  customer 
upon  the  opening  of  an  account  a 
written  statement  deariy  disclosing  the 
circiunstances  under  which  the  firm 
accepts  limit  orders  and  the  policies  and 
procedures  followed  by  the  firm  in 
handling  those  orders.  The  rule  further 
provides  the  text  of  a  model  disclosure 
statement  which  the  NASD  deems  to 
constitute  adequate  disclosure  of  the 
fact  that  a  firm  may  accept  a  limit  order 
but  not  grant  that  order  priority  over  its 
own  market  making  activities. 

The  NASD  believes  diat  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  sectim  15A(b)(6)  of  the 
Act  which  requires  the  rules  of  the 
Association  to  promote  just  and 
equitable  principals  of  trade  and  in 
general  to  protect  investors  and  the 
public  interest  in  that  the  rule  is 
designed  to  ensure  that  customers  will 
more  readily  understand  the  terms  and 
conditions  under  which  member  firms 
will  accept  and  execute  transactions  in 
the  customers'  accounts. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  ai^ropriate  in  furtherance 
of  the  purposes  of  the  Securities 
Exchange  Act  of  1934.  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effecdveness  of  The 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  peirod  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 


as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceeding's  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data.  view,  and 
arguments  concerning  for  foregoing. 
Persons  maldng  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  5th  Street  NW..  Washington,  DC 
20549.  Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  proiisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
die  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  12. 1989. 

For  the  Commissioa  by  llie  Diiision  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200JO-3{aMl2). 

Dated:  May  15. 1989. 
Jooatlwii  G.  Katz. 
Secretary. 

(FR  Doc.  89-12203  Filed  5-19-89:  8:45  am) 
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Self -Regulatory  OrganiiaUona;  Notice 
of  Propoeed  Rule  Ctiange  by  National 
Association  of  Securttiee  Dealers,  Inc. 
Relating  to  Registration  of  NASDAQ 
Market  Makers 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  788(b)(1).  notice  is  hereby 
given  that  on  May  4. 1989.  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD  ")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 
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I.  SdKRaiuUtaiy  OnaatMtfaa't 
Statement  of  the  Tenns  of  Suhetanre  of 
the  PropoMd  Rule  ChaovB 

The  proposed  rule  change  amends 
Part  VI,  aection  1(d)  of  Schedole  D  to  the 
NASD  ^-Lawa  to  provide  that  a  aarket 
maker  in  the  Natiooal  Aasodation  of 
Securities  Dealers  Automated 
Quotations  rNASDAQ")  System  may 
become  registered  in  an  issoe  included 
in  the  NASDAQ  System  on  the  day  after 
the  request  to  register  in  the  ^rsten  is 
entered  by  the  market  owker. 

n.  UKt-WmsdHlmy  OigHiizatkNi's 
Staliiiistaf^PMspeee  of.  aad 
Statatacy  Basis  far,  Mm  Frapeaed  Role 
Chsoge 

In  its  Gling  with  the  Coauaisaion,  the 
NASD  included  statements  concerning 
the  purpose  of.  and  basis  for,  the 
proposed  rule  change  and  disnissfiH  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  exaatioad  at  the 
places  specified  in  Item  IV  below.  The 
tiASD  has  prepaied  summariea.  set 
forth  in  sections  (A).  (B).  and  (Q  below, 
of  the  most  f^gnifir-awt  aspects  oif  such 
statements. 

A.  Se/f-Regidatoiy  OtgaMzatkm's 
Statement  of  the  Puipoee  of,  aad 
Statutory  Bam  for,  the  Pmpoeed  Rule 
ChoBge 

In  connection  with  the  amendments 
adopted  last  year  to  the  Roles  of 
Practioe  and  ftuueduias  for  ^  NASCs 
Small  Order  Execntkm  System  ("SOES**) 
and  to  Schedule  D  to  the  NASO  Bf- 
Laws,  making  participatioa  ia  SOES 
mandatory  for  all  market  makers  in 
NASDAQ  National  Market  System 
securities,  section  l(dl  of  Part  VI  of 
Schedule  D  was  amended  to  provide 
that  registnition  of  market  makers  in  Ae 
NASDAQ  System  would  become 
effective  on  ^e  day  ttie  re^stration 
request  is  entered  into  the  NASDAQ 
terminal.  Prior  to  that  time,  registratioa 
as  a  NASDAQ  market  maker  became 
effective  on  the  second  business  day 
after  the  registration  waa  entered.  Tlie 
elimination  of  the  two-day  dday  was 
intended  to  facilitate  the  registration 
process,  permit  market  makers  to 
immedietdy  begin  issuing  quotes,  and 
ameliorate  potential  disnqitions  in  the 
trading  of  NASDAQ  securities.  The 
provision  for  "saoie  day"  registratioa 
was  also  adopted  in  anticipation  of  an 
enhanced  capability  for  oa-line 
registration. 

The  NASD  Board  of  Governors 
("Board")  has  deteraiiaed  that  on-line 
registration  should  not  be  pursued  at 
this  tiflw.  With  the  benefit  of  nearly  one 
year's  experience  with  awndaUxy 


SOES.  the  Board  has  detenunad  that 
the  potential  for  disraptioa  to  trading 
NASDAQ  securities  dae  to  re^stratkn 
delay  is  fcniote  and  that  same  dday  is 
in  fact  desirabte  for  the  ocderly 
hmctioning  of  the  market  Hw  Board 
believes  that  an  on-line  regtstratian 
capability  may  aaake  it  easier  for  a  fom 
with  a  caataDflr  order  to  enter  the 
market  on  an  intra-day  basis,  fill  die 
order  in  intar<lealer  trading  and  exit  the 
system  that  saaaa  day.  Inanoach  aa  oada 
^ms  are  not  ooaadtted  to  making  a 
market  they  would  suRer  no  aoonomic 
consequences  aa  a  reaott  of  havmg  to 
comply  with  the  twenty-day 
reregistration  penalty  iapoaed  opon 
withdrawal.  The  Bowd  beOeves  diat  a 
one-day  delay  wonld  avoid  tiieee  types 
of  abusive  sitaaSons  and  would  not 
impose  a  real  hairiship  on  market 
maken. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  section 

15A(bU0)  onder  ^>  Act  wMch 
mandates  that  tfie  rules  of  a  national 
securities  association  be  designed  to 
promote  just  and  equitable  prindples  of 
trade  and  to  remove  imped£inents  to  and 
perfect  (iie  mechanism  of  a  &ee  and 
open  mwket  because  the  proposed  rule 
change  w3I  discourage  the  registration 
of  market  makers  who  do  not  have  a 
bona  fide  intent  and  desire  to  make 
markets. 

B.  SeJf-Jl^gulatoij  Organization '» 
Statement  on  Burden  an  Competitkm 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  apynqiriate  in  far^Mrance 
of  the  puipoees  of  the  Act 

C.  Seif-Beguiatory  Organixatian'e 
Statement  on  Comments  on  the 
Proposed  RuJe  Change  Received  Atmti 
Members,  Participants,  or  Others 

Written  comments  tvere  neither 
solicited  nor  received. 


IV.Solkttatioa 

Interested  persoas  are  invited  to 
submit  written  date,  views,  and 
aigainente  ounceming  the  foregoing. 
Persons  makiiig  written  stAnnissions 
should  file  six  copies  tfiereof  wift  tfie 
Secretary,  Secnities  and  Exchange 
Coraraisaion,  4S0  Rfth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
sabmissioB,  ail  eobsequent  amendments, 
all  written  statemente  witii  respect  to 
the  proposed  rale  diange  Aat  ne  filed 
widi  the  ConmissioR,  end  ell  written 
commamcatians  relating  to  dw  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  Aat 
may  be  widdield  bam  the  public  in 
accordance  with  Oia  provisiona  of  5 
US.C  552.  wiD  be  availaUe  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  sodi  filing  wffl  also  be 
avaflaUe  for  inspection  and  copying  at 
the  principal  vfRce  v/tUte  NASD.  All 
sobmiBsions  shoidd  refer  to  ibe  file 
number  in  ihte  caption  above  and  ^ould 
be  sybmitted  by  )une  12. 1989. 

For  the  Conaaiision,  by  tkt  Division  of 
Market  Regulation,  pursuant  to  delcgaied 
authority,  17  CFR  aaa3&-3(8Xl2). 

looatfaaa  G.  Katx, 

Secretary. 

Dated:  May  16, 19ea 
[FR  Doc.  «»-12aM  FSfld  S-19-MC  ft45  «■] 


in.  Date  of  Efiactivanasa  of  the 
Proposed  Rtila  Oiaage  aad  Timing  lor 
Commission  Actioa 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Fadscal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  audi  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  ito  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Comraiasioa  will: 

A.  By  order  wuth  propoaed  lule  dwDge.  or 

B.  Institute  prooeadiags  to  detennine 
whether  the  proposed  r^e  change 
shedd  be  dtsapproved. 


SaH-RaguMory  Orgwinliofw; 
^lillclBoM  tor  Uwtef  J  "ftadhtp 
PrivttagM  aid  «r  OppetHinlly  tar 
HMrtng;  Boston  Stock  Exchanga,  mc 

MaylZ,l«8a 

The  above  named  national  aecurities 
exdwnge  has  filed  appiications  with  die 
Securities  and  Exckuge  Commisaion 

pursuant  to  section  12(f)(l)^)  "^  *^ 
Secmities  Exchange  Act  of  ISM  aad 
Rule  12f-l  thereunder,  for  unlisted 
trading  privOeges  in  the  following 
seciunties: 

Blackstone  Target  Team 
Common  Stodc.  $.01  Par  Value  (File 
No.7-4SaO) 
fteeport  MAIwan 
tl.875  Bxdi.  Conv.  Pfd.,  No  Par  Value 
(Flte  No.  7-4521) 
Silicon  Systeraa,  Inc. 
Coaamm  Stodk.  No  Par  Vahie  (File 
No.  7-4522) 
Santo  Fe  Padfic  Pipeline  Partners.  LP 
Preferred  Deposftory  Units  (File  No. 
7-4523) 
Blockbuster  Entertaimnent  Corp. 
Common  Stock,  $.01  Par  Vahie  CFile 
No.  7-1524) 
dtiaens  4k  Soatiiem  Corp. 


Common  Stock.  $2.50  Par  Value  (File 
No.  7-4525) 
Golden  Valley  Microwave  Foods.  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-4526) 
Gordon  Jewelry  Corp. 
Class  A  Common  Stock.  $1.00  Par 
Value  (File  No.  7-4527) 
InterTan.  Inc. 
Common  Stock.  $1.00  Par  Value  (File 
No.  7-4528) 
Liongview  Fibre  Co. 
Common  Stock,  $7.50  Par  Value  (File 
No.  7-4529) 
Sovran  Financial  Corp. 
Common  Stock,  $5.00  Par  Value  (File 
No.  7-4530) 
TCBY  Enterprises.  Inc. 
Common  Stock.  $.10  Par  Value  (File 
No.  7-4531) 
Windmere  Corp. 
Common  Stock.  llO  Par  Value  (File 

No.  7-4532) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  5, 1989.  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  witii  die  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  tiie 
protection  of  investors. 

For  tlie  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 

(FR  Doc.  89-12124  Filed  5-1&-89;  8:45  am] 
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Self-Regutetory  Organizationa; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing:  Midwest  Stock  Exchange. 
Incorporated. 

May  15, 1989. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(fKl)(B)  of  the 


Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities:  '' 

NEB  Bancorp 

Common  Stock.  $.10  Par  Value  (File 
No.  7-4533) 
Shoney's  Inc. 

Common  Stock.  $1.00  Par  Value  (File 
No.  7-4534) 

Eljer  Industries,  Inc. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-4535) 
Schwitzer,  Inc. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-4536) 
Scotsman  Industries,  Inc. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-4537) 
Blockbuster  Entertainment  Corp. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-4538) 
Pacific  Western  Bancshares 
Conunon  Stock.  No  Par  Value  (File 
No.  7-4539) 
Itel  Corp. 

Common  Stock.  $1.00  Par  Value  (File 

No.  7-4540) 
RJR  Holdings  Group,  Inc. 
Cum.  Exch.  Pfd.  Stock,  $.01  Par  Value 

(File  No.  7-4541) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  6. 1989.  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lohathan  G.  Katz. 

Secretary. 

[FR  Doc.  89-12125  Filed  5-19-89:  8:45  am) 
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DEPARTMENT  OF  STATE 

(PubUc  Notice  CM-«/12S61 

The  U.S.  Organization  for  the 
International  Telegraph  and  Telephone 
Consuttative  Committee  CCITT  Study 
Group  A;  Meeting 

The  Department  of  State  announces 
that  Study  Group  A  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on  July  25. 
1989  at  10:00  a.m.  in  Room  1105. 
Department  of  State.  2201  C  Street,  NW., 
Washington,  DC. 

Study  Group  A  Deals  with 
international  telecommunications  policy 
and  services. 

The  purpose  of  the  meeting  will  be  to 
review  the  activities  of  the  various 
CCITT  Study  Groups  (I.  II,  III  and  DC); 
prepare  U.S.  contributions  for  upcoming 
Working  Party/Study  Group  meetings; 
examine  contributions  from  other 
sources,  and  review  general  procedures 
and  working  methods  currenUy 
underway. 

Members  of  the  genera!  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  the  ofilce  of  Mr.  Eari  S.  Barbely, 
State  Department,  Washingon,  DC; 
telephone  647-5220.  All  attendees  must 
use  the  C  street  entrance  to  the  building. 

Dated:  May  10.  1989 
Earl  S.  Bari>ely, 

Director.  Office  of  Telecommunicoliorts  and 
Information  Standards:  Chairman.  U.S. 
CCITT  National  Committee. 
|FR  Doc.  89-12118  Filed  S-19-89;  8:45  am| 
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[Public  Notice  CM-a/ 12851 

The  U.S.  Organization  for  the 
international  Telegraph  and  Telephone 
Consultetive  Committee  (CCITT) 
National  Committee;  Meeting 

The  Department  of  State  announces 
that  the  National  Committee  for  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT).  will  meet  on  July 
24, 1989  in  the  Loy  Henderson 
Conference  Room.  Department  of  State. 
2201  C  Street.  NW.,  Washington.  DC. 
The  meeting  will  begin  at  lOKX)  a.m. 
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The  National  ComBiittee  aasiat*  in  the 
resolution  of  administrative/procedural 
problems  pertainiog  to  VS.  CCITT 
activities;  provides  advice  on  maters  of 
policy  and  ptMitioiM  is  the  preparatioii 
for  CCITT  Plenary  Aaaemblies  and 
meetings  oS  the  btematioDal  Study 
Groups:  provides  advice  and 
recommendations  in  regard  to  the  work 
of  the  U.S.  CCITT  Study  Groups;  and 
recommends  the  disposition  of  proposed 
U.S.  contributions  to  Ae  international 
CCnr  which  are  sabmitted  to  die 
Committee  for  consideration. 

The  purpose  of  the  meeting  is  to: 
report  on  the  results  of  the  May-June 
rrU  Plenipotentiary  Conference,  held  in 
Nice,  France,  summarize  results  and 
look  at  issues  raised  over  the  course  of 
the  first  series  of  Study  Group  meeting* 
during  the  Plenary  period,  and  review 
reports  from  National  Committee  and  ad 
hoc  groups  for  strategic  planning  and 
the  Legal  Panel. 

Members  of  Ae  general  public  may 
attend  die  meeting  and  ioin  in  the 
discnsvion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  pubhc 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  vrill  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting.  Prior  to  the  meeting, 
persons  who  plan  to  attend  should  so 
advise  the  office  of  Mr.  Earl  Barbely. 
State  Department  Washington,  DC.; 
telephone  (202)  047-5220.  All  attendees 
must  use  the  C  entrance  to  the  building. 

Dated:  May  la  1MB. 
Eari  S.  BmMty, 

Dinctor,  Office  of  Teiecommunicotions  and 
iitformaUon  SUutdardt;  Chairman.  U.S. 
CCITT  National  Committee. 
|FR  Doc  a»-12119  Filed  ^l»-89;  8;45  a.m.) 

BHXMO  COOC  4710-«7-« 


considering  requirements  for  the  safe 
transportation  of  coal  in  ships  and 
barges.  The  meeting  is  scheduled  to 
begin  at  10:00  a.m.  and  end  at  4«)  p.m. 
This  meeting  will  be  devoted  to 
reviewing  the  Draft  Recommendations 
of  the  Subcommittee. 

Attendance  is  open  to  the  public. 
Members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  oral  stateiaents 
should  notify  the  Executive  Director  of 
CTAC  no  later  then  the  day  before  the 
meeting.  Any  member  of  the  public  may 
present  a  written  statement  to  the 
subcommittee  at  any  time. 

FOR  FUfrrHEn  information  contact 
Mrs.  D.  Anderson  or  Mr.  F.  Wybenga, 
U.S.  Coast  Guard  Headquarters  (G- 
MTH-1),  2100  Second  Street,  SW., 
Washington,  DC  20593,  (202)  2e57-1217. 

Dated:  May  11. 1989. 
I.D.SipM. 

Rear  Admiral  U.S.  Coast  Guard  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

[FR  Doc.  89-12138  Filed  5-19-89:  8:45  am) 
MLUNO  COOC  4S10-14-II 


Respondents:  Farms,  Businesses  or 
other  for-profit,  Small  businesses  of 
oganizations. 

Estimated  Number  of  Respondents: 
37.000. 

Estimated  Burden  Hours  Per 
Response/ Recordkeeping: 
Recordkeeping.  38  hours,  1  minutes; 
Learning  about  the  law  or  the  fbrm,  35 
minutes;  Preparing  and  sending  the  form 
to  IRS,  1  hour.  15  minutes. 

Frequency  of  Response:  On  occasion. 
Annually. 

Estimated  Total  Recordke^iag/ 
Reporting  Burden:  1,474*20  hours. 

aearnace  Officer:  Ganick  Slier  (202) 
535-4297,  Internal  Revenue  Service. 
Room  5571. 1111  Constitution  Avenue, 
NW..  Washington,  DC  20244. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Room  3001,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HaUand. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  89-12150  Filed  5-19-89: 8:45  am) 

BtLLMQ  CODE  WW-ZS-* 


rirmly  bound  unto  the  United  States  at 
America  in  the  sum  of dollars  (S^ 
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DEPARTiyiENT  OF  TRANSPORTATION 

Coast  Quard 

ICGO-M-042] 

MMtIng  of  the  Subcommittee  on  Coal 
Traneportallon,  CtMMical 
TranaportaHon  Advieory  Commtttee 

AOENCr.  Coast  Guard,  DOT. 

action:  Notice  of  meeting. 

summary:  The  Subcommittee  on  Coal 
Transportation  of  the  Chemical 
Transportation  Advisory  Committee 
(CTAC)  will  hold  a  meeting  on 
Wednesday.  June  28, 1980  in  Room  4438, 
Department  of  Transportation,  Nassif 
Building,  400  Seventk  Street  SW.. 
Washington  DC—.  The  Sobconnnittee  is 


DEPARTMENT  OF  THE  TREASURY 

PubNc  Infui  iiuAkJii  CoNection 
Requirements  Subrattted  to  OMB  for 
Review 

Date:  May  16, 1969. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  198a 
Pub.  L  06-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  OfTicer.  Department  of  the 
Treasury.  Room  2224. 1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0007. 

Form  Number  Form  T. 

Type  of  Review:  1545-0007. 

Title:  Forest  Industries  Schedules. 

Description:  Form  T  is  used  by  any 
taxpayer  who  is  claiming  a  deduction 
for  the  depletion  of  timber.  The  form 
shows  the  basis  for  the  timber  (cost  plus 
any  improvements)  and  amount  of 
depletion  taken  for  timber  cut.  The  IRS 
uses  Form  T  to  determine  if  the 
depletion  deduction  is  correctly 
computed. 


Custoora  Service 
(T.0. 89-59]      . 

Special  Bond  Requliement  for 
Semiautomatic  Rffle  Importation 

The  Customs  Service  i»as  received 
instructions  from  the  Assistant 
Secretary  of  tbe  Treasury  (Bifbrcement) 
that  parties  whose  permits  for  Ae 
importation  of  certain  semiautoinstic 
rifles  have  been  suspended  until  the 
Bureau  of  Alcohol,  Toljacco.  and 
Firearms  (ATF)  detemunes  the 
admissibility  of  those  semiaotomatic 
rifles  may  obtain  release  of  their 
merchandise  upon  the  execution  of  a 
special  bond.  The  amount  of  such  bond 
shall  be  equal  to  the  estimated  duties  on 
the  firearms  covered  by  the  bond.  If 
there  are  not  estimated  duties  on  the 
firearms,  bond  will  be  set  in  an  amount 
equal  to  5  percent  of  the  value  of  the 
firearms.  A  condition  of  the  bond  shall 
be  that  the  firearms  remain  in  tbe 
custody  of  the  person  to  whom  the 
merchandise  is  conditionally  released. 

Privately  printed  copies  of  the  special 
bond  are  acceptable  so  long  as  the 
information  contained  therein  is  the 
same  as  set  forth  below. 
The  text  of  the  special  bond  follows: 

Dated:  May  12. 1989. 
Harvey  B.  Fox, 

Director.  Office  of  Regulations  and  Rulings. 

RMtridad  SeniMtoMlic  lifle  Bond 

(name  of  principal)  of and 

(nanie  of  aurety)  of are  held 


for  the  payment  of  which  we  bind  ourselves, 
our  heirs,  executort,  adminiitrators, 

successors,  and  assigns,  jointly  and  severally, 
firmly  by  these  presents. 

WITNESS  our  hands  and  seals  this dav 

of ,19 . 

WHEREAS,  the  principal  desires  to  take 
possession  of  certain  semiautomatic  rifles 
that  were  imported  under 

Entry  No. 

on    — — : . 

(date) 
before  the  Bureau  of  Alcohol,  tobacco  and 
Firearms,  Department  of  the  Treasury, 
determined  their  eligibility  for  admission  into 
the  commerce  of  the  United  States: 

WHEREAS,  the  principal,  notwthstanding 
the  possession  of  a  permit  issued  by  the 
Bureau  of  Alcohol.  Tobacco  and  Firearms, 
has  been  advised  that  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  has  informed  the  U.S. 
Customs  Service  that  all  permits  issued  for 
certain  semiautomatic  rifles  have  been 
suspended  and  those  rifles  might  not  be 
eligible  for  admission  in  to  the  commerce  of 
the  United  States. 

Now.  therefore,  the  condition  of  this 
obligation  is  such  That— If  the  principal 
receives  possession  from  the  U.S.  Customs 
Service  of  any  semiautomatic  rifle  for  which 
the  Bureau  of  Alcohol,  Tobacco  and  Firearms 
has  suspended  the  permit,  the  principal 
agrees  to  retain  possession  and  custody  of 
each  rifle  so  released  until  it  receives  written 
approval  from  the  Customs  Service  for  a 
further  sale,  transfer,  or  release  of  any  such 
listed  semiautomatic  rifle. 

If  principal  defaults  on  the  condition  of  this 
obligation,  the  principal  and  surety  agree  to 
pay  the  amount  of  this  obligation  as 
liquidated  damages. 

Then  this  obligation  to  be  void;  otherwise 
to  remain  in  full  force  and  effect. 

Signed,  sealed,  and  delivered  in  the  presence 


Name 

Address 

Name 

Address 

Principal  (Seal) 

Name 

Address 

Name 

Address 

Name 

Address 

Surety  (Seal) 

Name           Address 
(FR  Doc.  89-12110  Filed 
BHXma  COOE  4«2IH»-« 

5-19-69:  8:45  am) 

UNITED  STATES  INFORMATION 
AGENCY 

Radio  Engineering  Advisory 
Committee;  Meeting 

The  Radio  Engineering  Advisory 
Committee  of  the  United  States 
Information  Agency  (USIA)  will  meet  in 
Washington,  DC,  on  Thursday.  May  25, 
1989,  to  discuss  current  operations  and 


fiiture  plans  of  the  Voice  of  America 
(VOA).  The  meeting  will  be  heW  at  the 
Voice  of  America,  330  Independence 
Avenue,  SW.,  Washington.  DC  20547. 
The  meeting  will  begin  at  9  ajn.  on  May 
25  and  will  continue  through  4  p.m.  Point 
of  contact  for  the  meeting  is  Valerie 
Sweeney,  telephone  (202)  485-6117. 

This  meeting  will  include  reports  from 
senior  members  of  the  VOA 
management  and  engineering  staff  on 
the  progress  being  made  on  Sie  overall 
VOA  modernization  and  enhancement 
effort.  Specific  topics  of  discussion  will 
include  the  procurement  and  testing  of 
high  frequency  broadcasting  antennas, 
the  status  of  negotiations  with  other 
governments  and  major  construction 
projects,  and  other  technical  and 
regulatory  issues  relating  to  VOA 
modernization. 

This  meeting  will  be  closed  to  the 
public  because  issues  relating  to 
negotiations  with  other  governments 
will  be  discussed  throughout  the 
meeting.  This  meeting  will  be  closed 
because  disclosure  of  the  matters  to  be 
discussed  is  likely  to  divulge 
information  that  is:  (A)  Specifically 
authorized  under  criteria  established  by 
an  Executive  Order  (12356)  to  be  kept 
secret  in  the  interest  of  national  defense 
or  foreign  policy,  and  (B)  in  fact,  is 
property  classified  pursuant  to  such 
Executive  Order  (5  U.S.C.  552b(c)(l)). 
Bruce  S.  Gelb. 
Director. 

Date:  May  5, 1969.  ~ 

[FR  Doc.  89-12113  Filed  5-19-89:  8:45  am) 

BILUNG  CODE  •230-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Special  Medical  Advisory  Group; 
Availability  of  Annual  Report 

Under  section  10(d)  of  Pub.  L.  92-463 
(Federal  Advisory  Committee  Act) 
notice  is  hereby  given  that  the  Annual 
Report  of  the  Department  of  Veterans 
Affairs'  Special  Medical  Advisory 
Group  for  Fiscal  Year  1988  has  been 
issued.  The  report  summarizes  activities 
of  the  Group  on  matters  relative  to  the 
care  and  treatment  of  disabled  veterans, 
and  other  matters  pertinent  to  the 
Department  of  Veterans  Affairs' 
Veterans  Health  Services  and  Research 
Administration.  It  is  available  for  public 
inspection  at  two  locations: 

Federal  Documents  Section,  Exchange 
and  Gift  Division,  LM  632,  Library  of 
Congress,  Washington,  DC  20540, 
and. 

Department  of  Veterans  Affairs,  Office 
of  the  Chief  Medical  Director,  Room 


811,  810  Vermont  Avenue  NW.. 

Washington.  DC  204aa 

Dated:  May  12. 1969. 

fly  directioo  of  the  Secretar>. 
Rosa  Maria  Fontanez, 
Committee  Management  Officer. 
(FR  Doc.  89-12145  Filed  5-19-89:  8:45  am] 
BlUtNG  CODE  tSZO-Of^l 


Information  Collection  Under  OMB 
Review 

AQENCY:  Department  of  Veterans 
Affairs. 


action:  Notice. 


The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  This  document  Usts  the 
following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection:  (2)  the  title  of  the 
information  collection;  (3)  the 
Department  form  number(s),  if 
applicable;  (4)  a  description  of  the  need 
and  its  use:  (5)  frequency  of  the 
information  collection,  if  applicable:  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whether  section  3504(h)  of 
Public  Law  96-511  applies. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Jolui 
Turner,  Veterans  Benefits 
Administration,  (203C),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
Office  of  Management  and  Budget.  726 
Jackson  Place,  NW.,  Washington.  DC 
20503,  (202)  395-7318. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  June  21. 
1989. 

Dated:  May  15, 1989. 

By  direction  of  the  Secretary. 
Frank  E.  Lalley, 

Director.  Office  of  Information  Management 
and  Statistics. 

Extension 

1.  Veterans  Benefits  Administration 

2.  Request  for  verification  of  deposit 

3.  VA  Form  26-8497a 
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4.  Information  collected  is  used  by  VA 
to  determine  whether  the  veteran 
qualifies  as  a  prospective  mortgagor 
for  mortgage  insurance  or  guaranty  or 
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as  a  borrower  for  a  rehabilitation  loan 
under  the  VA  program 

5.  On  occasion 

6.  Business  or  other  for-profit 

7.  250,000  responses 


a  1/12  hour 

9.  Not  applicable. 

[FR  Doc.  88-12146  Filed  5-19-a9;  8:45  amj 
WUMO  COOC  SSlft-OI-M 


Sunshine  Act 


This  sacbon  of  the  FEDERAL  REGISTER 
contains  nolioeB  of  meetif^  pubiiahed 
under  the  "Gowemmant  in  ttie  Sunshine 
Act"  <Pub.  L  94-409)  5  U^.C.  552b(eM3) 


raOCBAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

May  17, 1989. 

TIME  AND  DATE:  2:00  p.m..  Wednesday. 

May  24. 1969. 

place:  Room  600, 1730  K  Street,  N.W.. 
Washington,  D.C. 


status:  Open. 

matters  to  be  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Tracey  and  Partners,  etaJ.  v. 
Secretary  of  Labor.  Docket  Nos.  PENN 
87-121-R,  etc.  (Issues  include  whether 
the  judge  erred  in  concluding  that  the 
operator  did  not  violate  Section  103(a) 
of  the  Mine  Act.  30  MSJC  813(a).) 

Any  person  intending  to  attend  this 
meeting  who  requires  special 
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accessibility  features  and/or  auxiliary 

aids,  such  as  sign  language  interpreters, 

must  inform  the  Commission  in  advance 

of  those  needs.  Subject  to  29  CFR 

S  2706.150(a)(3)  and  S  2706.16a(d). 

CONTACT  PERSON  FOR  MORE  MPO:  |ean 

EUen  (202)  653-5629/(202)  566-2673  for 

TDD  Relay. 

Jean  H.  Ellen. 

Agenda  Clerk. 

[FR  Doc.  89-12354  Filed  5-»-88:  333  pmj 

■•UJNO  COOC  (TSfr-Ot-H 


1989 


JMI 
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Corrections 


TM  MCtion  0(  the  FEDERAL  REGISTER 
cof^aln*  adKortal  corrwUofw  of  pr«viousiy 
pubKshwl  PrMktwitiia,  Ruto.  PropoMd 
Ruto,  and  Notic*  documents.  Th«M 
corracttons  ar*  praparad  by  the  Office  of 
the  Federal  Reglater.  Agency  prepared 
correctlona  are  ieaued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 


THE  PRESIDENT 

3CFR 

ProdamatkNt  5963  of  April  28, 1989 

Bicwitwftnial  C«l«bratton  of  th« 
Inauguration  of  Qoorga  Waahington 

Correction 

In  Presidential  Proclamation  5963 
beginning  on  page  18863  in  the  issue  of 
Tuesday.  May  2. 1989,  make  the 
following  correction: 

The  first  sentence  of  the  third 
paragraph  should  read,  "Revered  for  his 
leadership  during  the  Revolutionary 
War,  Washington  was  elected  to  office 
by  a  unanimous  vote  in  1780." 

The  correction  was  requested  by 
Ronald  Geisler,  Executive  Clerk  of  the 
White  House,  in  a  memorandum  to  the 


Federal  Register 
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Monday 
May  22,  1989 


Director  of  the  Federal  Register,  dated 
May  17. 1980. 

MUNM  coot  1M641-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 


=      [FRL-3527-7:  KY-OSO] 


Daalgnatlon  of  Araaa  for  Ak  Quality 
Planning  Purpoaaa;  Kantudcy: 
Radaflnltion  of  Attainmant  Araa  From 
Raat  of  Stata  to  County-by-County 

Correction 

In  rule  document  89-4297  beginning  on 
page  8322  in  the  issue  of  Tuesday, 
February  28, 1989,  make  the  following 
corrections: 

1 81^18    [Corrected] 

1.  On  page  8324,  in  the  table,  in  the 
first  column,  in  the  first  entry,  "Bolye" 
should  read  "Boyle". 

2.  On  the  same  page,  in  the  table,  in 
the  same  column,  in  the  43rd  entry, 
remove  the  "D"  after  "County". 

3.  On  the  same  page,  in  the  table,  in 
the  second  column,  in  place  of  the  lOth 
broken  line  from  the  bottom, 
(corresponding  with  McCracken 
County),  insert  an  "X". 


4.  On  the  same  page,  in  the  table,  in 
the  same  column,  remove  the  "X"  that 
appears  above  the  eighth  broken  line 
from  the  bottom  (corresponding  v«th 
"That  portion  of  Madison  County  in 
Richmond"). 

MUmO  COM  tSOS41-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  160 

(OPP-250081;  FRL-356S-11 

Notification  to  Sacratary  of  Agrlcultura 
of  tfw  Final  Raviaion  to  tha  Fadaral 
Inaacticida,  Fungicida,  and 
Rodantidda  Act;  Good  Ulioratory 
Practica  Standarda 

Correction 

In  proprosed  rule  document  89-10404 
appearing  on  page  18912  in  the  issue  of 
Wednesday.  May  3. 1989.  make  the 
following  correction: 

In  the  first  column,  under 
MIPPLEMCNTARV  INFORMATION,  in  the 
13th  line,  before  "Secretary's"  insert 
"Secretary,  and  the  response  of  the 
Administrator  concerning  the". 

eauNQ  cooc  isoc-oi-o 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Parts  141,  142  and  143 
National  Primary  and  Secondary 
Drinking  Water  Regulations;  Proposed 
Rule 


UMI 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141. 142.  and  143 
IWM-fRL-33afr-11 

National  Primary  and  Sacondary 
Drinking  Watar  RaguMlona 

Aomcv:  Environmental  Protection 

Agency  (EPA). 

Acnoit  Proposed  rule. 


»*'  In  this  notice.  EPA  is 
reproposing  maximum  contaminant 
level  goals  (MCLCs)  and  proposing 
National  Primary  Drinking  Water 
Regulations  (NPDWRs)  for  30  synthetic 
oiganic  chemicals  (SOCs)  and  8 
inorganic  chemicals  (lOCs).  The 
NPDWRs  consist  of  maximum 
contaminant  levels  (MCLs)  or  treatment 
techniques  for  the  SOCs  and  lOCs.  The 
NPDWRs  also  include  proposed 
monitoring,  reporting,  and  public 
notification  requirements  for  these 
compounds.  This  notice  proposes  the 
best  available  technology  (BAT)  upon 
which  the  MCU  are  based  and  the  BAT 
for  the  purpose  of  issuing  variances.  In 
addition  to  the  NPDWRs  for  the  SOCs 
and  IOCS,  the  Agency  is  also  proposing 
secondary  MCU  (SMCLs)  for  nine 
contaminants.  Monitoring  requirements 
for  approximately  100  synthetic  organic 
chemicals  and  inorganic  chemicals 
which  arc  not  regulated  by  NPDWRs  are 
also  proposed  in  this  notice. 
DATIS:  Written  comments  must  be 
submitted  by  August  21. 1989.  A  pubUc 
hearing  wiU  be  held  at  EPA's  Education 
Center  auditorium.  401 M  Street  SW.. 
Washington.  DC  204aa  on  July  12, 1989 
and.  if  needed,  on  July  13. 1989, 
beginning  at  9:00  a.m.  If  additional  time 
is  needed  to  accommodate  statements  at 
the  hearing,  the  hearing  will  be 
extended  to  July  13. 

ADOncsstt:  Send  written  comments  on 
the  proposed  rule  to  SOCs/IOCs 
Comment  Clerk.  Criteria  and  Standards 
Division,  OfTice  of  Drinking  Water 
(WH-550D),  Environmental  Protection 
Agency.  401  M  Street  SW.,  Washington, 
DC  20460.  Commenters  are  requested  to 
submit  any  references  cited  in  their 
written  or  oral  comments.  A  copy  of  the 
comments  and  supporting  documents 
are  available  for  review  at  the  EPA, 
Drinking  Water  Docket.  401  M  Street 
SW..  Washington,  DC  20460.  For  access 
to  the  docket  materials,  call  202-382- 
3027  between  9:00  a.m.  and  3:30  p.m. 
Anyone  planning  to  attend  the  public 
hearing  (especially  those  who  plan  to 
make  statements)  may  register  in 
advance  by  calling  or  writing  the  Office 
of  Drinking  Water  at  202-382-7584.  EPA. 


WH-650-D.  401  M  Street  SW.. 
Washii^ton.  DC  20460.  Persons  planning 
to  make  statements  at  the  hearing 
should  submit  written  copies  of  their 
remarks  at  the  time  of  the  hearing. 

Copies  of  draft  health  criteria, 
analytical  methods,  and  regulatory 
impact  analysis  documents  are 
available  at  some  Regional  Offices 
Usted  below  and  for  a  fee  from  the 
National  Technical  Information  Service 
(NTIS).  U.S.  Department  of  Commerce. 
5285  Port  Royal  Road.  Springfield. 
Virginia  22161.  The  toll-free  number  is 
800/336-4700.  local:  703/487-4650. 

ran  ranTMtn  iMronnATiON  contact:  A1 

Havinga.  Criteria  and  Standards 
Division.  Office  of  Drinking  Water 
(WH-550).  U.S.  Environmental 
Protection  Agency,  401 M  Street  SW.. 
Washington.  DC  20460. 202/382-5555.  or 
one  of  the  EPA  Regional  Office  contacts 
listed  below.  General  information  may 
also  be  obtained  from  the  EPA  Drinking 
Water  HoUine.  The  toll-free  number  is 
800/428-4791.  local:  202/382-5533. 


EPA  Regional  Offices 

I  IFK  Federal  Bldg.,  Room  2203,  Boston.  MA 

02203.  Phone:  (617)  565-3602.  lerry 

Healey 
U  28  Federal  Plaza,  Room  824.  New  York.  NY 

10278.  Phone:  (212)  264-180a  Walter 

Andrews 

III.  841  Chestnut  Street.  Philadelphia.  PA 

19107.  Phone:  (215)  597-8227,  Jon 
Capacasa 

IV.  345  Courtland  SU«et,  Atlanta.  GA  30365. 

Phone:  (404)  347-2913.  Wesley  Cnun 

V.  230  S.  Dearborn  Street.  Chicago.  IL  60604, 

Phone:  (312)  353-2152.  Joseph  Harrison 

VI.  1445  Ross  Avenue,  Dallas,  TX  75202, 

Phone:  (214)  255-7155.  Oscar  Cabra 
VU.  728  Minnesota  Ave..  Kansas  City.  KS 

66101.  Phone:  (913)  234-2815.  Ralph 

Langemeier 
VIII  One  Denver  Place,  999 18th  Street.  Suite 

30a  Denver.  CO  80202-2413.  Phone:  (303) 

293-1408.  Patrick  Crotty 

IX.  215  Fremont  Street,  San  Francisco,  CA 

94105,  Phone:  (415)  974-0912.  Steve 
Pardieck 

X.  1200  Sixth  Avenue,  Seattle,  WA  98101. 

Phone:  (206)  442-4092.  Richard  Thiel 

8UPPIXMENTARV  INroHMATION: 

Abbreviations  used  in  this  notice. 

BAT:  Best  Available  Technology 

BTGA:  Best  Technology  Generally  Available 

CWS:  Community  Water  System 

DWEL  Drinking  Water  Equivalent  Level 

EMSU  EPA  Environmental  Monitoring  and 

Support  Laboratory  (Cincinnati) 
GAC:  Granular  Activated  Carbon 
IOC;  Inorganic  Chemical 
LOQ:  Limit  of  Quantitation 
MCL:  Maximum  Contaminant  Level 

(expressed  as  mg/1)  ' 


'  1.000  micrograms  (ug)  =  1  milligrum  (mg) 


MCLG:  Maximum  Contaminant  Level  Goal 
MDL  Method  Detection  Umit 
MGD:  Million  Gallons  per  Day 
NIPDWR:  National  Interim  Primary  Drinking 

Water  Regulation 
NPDWR:  National  Primary  Drinking  Water 

Regulation 
NTNCWS:  Non-transient  Non-community 

Water  System 
POE:  Point-of-Entry  Technologies 
POU:  Point-of-Use  Technologies 
PQL  Practical  Quantitation  Level 
PTA:  Packed  Tower  Aeration 
PWS:  Public  Water  System 
RIA:  Regulatory  Impact  Analysis 
RMCL:  Recommended  Maximum 

Contaminant  Level 
RSC:  Relative  Source  Contribution 
SDWA:  Safe  Drinking  Water  Act,  or  the 

"Act"  as  amended  in  1986 
SMCL:  Secondary  Maximum  Contaminant 

Level 
SOC:  Synthetic  Organic  Chemical 
VOC:  Volatile  Synthetic  Organic  Chemical 

Tritle  of  ContenU 

L  Summary  of  Today's  Action 
U.  Statutory  Authority 

A.  MCLGs,  MCU  and  BAT 

B.  Variances  and  Exemptions 

C  Primacy  .      j„      ^ 

D.  Monitoring,  Quality  Control  and  Records 
E  Public  Water  Systems 

F.  Public  Notification 

G.  Secondary  MCLs  (SMCLs) 
in.  Establishing  MCLGs 

A.  Background 

B.  Procedure  for  Setting  MCLGs 

1.  Setting  MCLGs  for  Category  I 
Contaminants 

2.  Setting  MCLGs  for  Category  II  and  III 
Contaminants 

4a.  Calculation  of  Drinking  Water  Equivalent 

Level 
b.  Relative  Source  Contribution 

C.  MCLG  Value— Rounding  Numbers 

D.  Summary  of  Proposed  MCLGs 
B.  Summary  of  Comments 

1.  Comments  on  MCLGs  and  MCLs 

2.  Comments  on  Definition  of  Community 
Water  System 

3.  Comments  on  Selection  of  Contaminants 
for  Regulation 

4.  Comments  on  Selection  of  Specific 
Contaminants  for  Regulation 

5.  Comments  on  Procedures  for  Calculating 
MCLGs 

6.  Comments  on  Three-Category  Approach 

for  Setting  MCLGs 

7.  Comments  on  Monitoring  and  Reporting 
Requirements 

8.  Comments  on  Financial  Considerations 
F.  Proposed  MCLGs  for  Inorganic  Chemicals 

1.  Asbestos 

2.  Barium 

3.  Cadmium 

4.  Chromium 

5.  Mercury 

6.  Nitrate 

7.  Nitrite 

8.  Selenium 
G.  Proposed  MCLGs  for  Synthetic  Organic 

Chemicals 

1.  Acrylamide 

2.  Alachlor 


3.  Aldicarb 

4.  Aldicarb  sulfoxide 

5.  Aldicarb  sulfone 

6.  Atrazine 

7.  Carbofuran 
a  Chlordane 

9.  Dibromochloropropane  (DBCP) 

10.  o-Dichlorobenzene 

11.  cis-1.2-Dichloroethylene 

12.  trans-l,2-Dichloroethylene 
13. 1.2-DichIoropropane 

14.  2.4-D 

15.  Epichlorohydrin 

18.  Ethylbenzene 

17.  Ethylene  dibromide  (EDB) 
1&  Heptachlor 

19.  Heptachlor  epoxide 

20.  Lindane 

21.  Methoxychlor 

22.  Monochlorobenzene 

23.  PCBs 

24.  Pentachlorophenol 

25.  Styrene 

28.  Tetrachloroethylene 

27.  Toluene 

28.  Toxaphene 

29.  2.4,5-TP  (Silvex) 

30.  Xylenes  (Total) 

IV.  Determination  of  Proposed  MCLs 

A.  Analytical  Methods 

1.  Inorganic  Chemicals 

a.  Metals 

b.  Anions  (Nitrate  and  Nitrite) 

c.  Asbestos 

2.  Synthetic  Organic  Chemicals 

a.  Volatile  Organic  Chemicals  (VOCs) 

b.  Pesticides 

c.  Polychlorinated  Biphenyls  (PCBs) 

3.  Method  Detection  Limits  and  Practical 
Quantitation  Levels 

a.  Inorganics 

b.  Synthetic  Organic  Chemicals 

B.  Treatment  Technologies,  Costs  and 
Selection  of  the  Proposed  MCLs 

1.  Inorganic  Chemicals 

a.  Asbestos 

(1)  Technologies  and  Costs 

(2)  Proposed  MCL  for  Asbestos 

b.  Barium 

(1)  Technologies  and  Costs 

(2)  Proposed  MCL  for  Barium 

c.  Cadmium 

(1)  Technologies  and  Costs 

(2)  Proposed  MCL  for  Cadmium 

d.  Chromium 

(1)  Technologies  and  Costs 

(2)  Proposed  MCL  for  Chromium 

e.  Mercury 

(1)  Technologies  and  Costs 

(2)  Proposed  MCL  for  Mercury 

f.  Nitrate  and  Nitrite 

(1)  Technologies  and  Costs 

(2)  Proposed  MCLs  for  Nitrate  and  Nitrite 

g.  Selenium 

(1)  Technologies  and  Costs 

(2)  Proposed  MCL  for  Selenium 

2.  Synthetic  Organic  Chemicals 

a.  Treatment  Technologies 

b.  SOC  Best  Available  Technologies 

(1)  Granular  Activated  Carbon 

(2)  Packed  Tower  Aeration 

c.  Proposed  MCLs  for  Synthetic  Organic 
Chemicals 

(1)  Non-Carcinogenic  Contaminants 

(2)  Carcinogenic  Contaminants 

C.  Treatment  Technique  for  Acrylamide  and 
Epichlorohydrin:  Guidance  for  Styrene 
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1.  Acrylamide 

2.  Epichlorohydrin 

3.  Styrene 

4.  Summary 

V.  Variances  and  Exemptions 

A.  Variances 

1.  Best  Available  Technology  for  Inorganic 
Compounds 

2.  Best  Available  Technology  for  Synthetic 
Organic  Chemicals 
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B.  Exemptions 

VI.  Compliance  Monitoring  Requirements 

A.  Background 

B.  Rounding  of  Analytical  Results  for 
Compliance  Determinations 

C.  Inorganic  Chemical  Monitoring 
Requirements 

1.  Introduction 
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6.  Compliance  Determination 
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2.  Pesticides  and  PCBs 
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B.  Background 
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Unregulated  Contaminants 

IX.  State  Implementation 

A.  Special  State  Primacy  Requirements 

B.  State  Recordkeeping  Requirements 

C.  State  Reporting  Requirements 

X.  System  Reporting  Requirements 

XI.  State  Wellhead  Protection  Programs 

XII.  Public  Notice  Requirements 
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List  of  Tables 

Table  1— Three  Category  Approach  to  Set 
MCLs 


Table  2 — Relative  Source  Contribution- 
Percent  of  Total  Exposure 

Table  3— Proposed  MCLGs  for  the  Inorganic 
Chemicals 

Table  4— Proposed  MCLGs  for  the  Synthetic 
Organic  Chemicals 

Table  5 — Proposed  MCLs 

Table  6— Currently  Approved  Methodology 
for  Inorganic  Contaminants 

Table  7— Proposed  Methodology  for 
Inorganic  Contaminants 

Table  8— Detection  Limits  for  Available 
Analytical  Methods 

Table  9—95  Percent  Confidence  Limits  for 
Inorganics 

Table  10— Inorganic  Acceptance  Limits  and 
PQLs 

Table  11— EPA  and  State  Laboratory  Data  for 
Chromium 

Table  12— Performance  of  EPA  and  State 
Laboratories  Analyzing  VOCs  in  Water 
Supply  Performance  Evaluation  Studies 

Table  13— Performance  of  Non-EPA  and  Non- 
State  Laboratories  Analyzing  VOCs  in 
Water  Supply  Performance  Evaluation 
Studies 

Table  14 — Interiaboratory  Method  Detection 
Limits  (IMDLs)  and  Single  Laboraton, 
Method  Detection  Limits  (MDLs) 
Reported  in  the  Analytical  Methods 
Table  15— PQLs  for  Pesticides  and  PCBs 
Table  16— Proposed  Best  Available 
Technologies  (BATs)  to  Remove 
Inorganic  Contaminants 
Table  17— BAT  Removal  Efficiencies 
Table  18— Required  Removal  Efficiencies  to 

Meet  Proposed  MCLs 
Table  19 — Cost  of  Contaminant  Removal  bv 
BAT 

Table  20— Estimated  Capital  Cost  for  IOC 

Removal 
Table  21 — Estimated  Annual  Increase  in 

Household  Water  Bills  for  IOC  Removal 
Table  22— Lowest  Cost  Alternatives  for 

Waste  By-product  Disposal 
Table  23— Proposed  BAT  for  SOCs 
Table  24 — SOCs  Amenable  to  Air  Stripping 
Table  25 — Packed  Column  Design  Parameters 
Table  26— Increased  Risk  Due  to  PTA 

Treatment 
Table  27— GAC  and  Packed  Column  Costs  lo 

Remove  SOCs 
Table  28— MCL  Analysis  for  Synthetic 

Organic  Chemicals  (Non-Carcinogens) 
Table  29 — MCL  Analysis  for  Synthetic 

Organic  Contaminants  (Carcinogens) 
Table  30— BAT  for  lOCs  for  Variances 
Table  31 — Frequency  of  Repeat  Monitoring 

Requirements  for  Pesticides/PCBs 

(Vulnerable  Systems  Only) 
Table  32 — Unregulated  Contaminant 

Monitoring  for  Priority  «1 

Contaminants — Vulnerable  Systems 
Table  33 — Unregulated  Contaminant 

Monitoring  for  Priority  =2 

Contaminants — State  Discretion 
Table  34— National  Costs  and  Benefits  of 

Phase  II  Contaminants 
Table  B-1 — Potential  Sources  of  Pesticiil.- 

Contamination  of  Ground  Water 
Table  B-2 — Currnnl  Applic.itions  of  S.-l.\  ;,  d 

Pesticides 


22064 


Fad««l  Ragtoter  /  VoL  54.  No.  97  /  Monday.  May  22.  1989  /  Proposed  Rules 


I.  Summary  of  Today's  Action 

PropoMd  MCLG«  for  inorganic  chemicals: 

(1)  Asbestos 7  million  fibers/ 

liter  (longer  than 
10  »i) 

(2)  Barium 5  mg/1 

(3)  Cadmium 0.006  mg/1 

(4)  Chromium 0.1  mg/1 

(5)  Mercury - 0.002  mg/1 

(6)  Nitrate' 10  mg/1  (as  N) 

(7)  Nitrite* ~  1  mg/l  (as  N) 

(8)  Selenium 0.06  mg/l 

Proposed  MCLGs  for  synthetic  organic 

chemicals: 

(1)  Acrylamide Zero 

(2)  Alachlor Zero 

(3)  Aldicarb 0.01  mg/l 

(4)  Aldicarb 
sulfoxide. 


(5)  Aldicarb 
sulfone. 

(6)  Atrazine — 


OOlmg/l 
a04mg/l 
a003mg/l 


(7)  Carbofuran OJH  mg/l 

(8)  Chlordane Zero 


Zero 


0.6  mg/l 
0.07  mg/l 
0.1  mg/l 
Zero 


0.1  mg/l 


Zero 


Proposed  MCLs  for  inorganic  chemicals: 

(1)  Asbestos ^  million  fibers/ 

liter  (longer  than 
10  um) 

(2)  Barium 5  mg/l 

(3)  Cadmium 0X06  mg/l 

(4)  Chromium - 0.1  mg/l 

(5)  Mercury 0J»2  mg/l 

(6)  Nitrate" 10  mg/l  (as  N) 

(7)  Nitrite* 1  mg/l  (as  N) 

(8)  Selenium 0.08  mg/l 

Proposed  MCLs  for  synthetic  organic 

chemicals: 

(1)  Acrylamide Treatment 

technique 

(2)  Alachlor 0.002  mg/l 

(3)  Aldicarb 0.01  mg/l 

(4)  Aldicarb  0.01  mg/l 
sulfoxide. 

(5)  Aldicarb  0.04  mg/l 
sulfone. 

(6)  Atrazine 0.003  mg/l 

(7)  Carbofuran 0.04  mg/l 


(9)  o- 
DibromocUoro- 
propane  (DBCP). 

(10)  o- 
Dichlorobenzene. 

(11)  cis-U- 
Dichloroethylene. 

(12)  tran8-l,2- 
Dichloroethylene. 

(13)  1.2- 
Dichloropropane. 

(14)  2.4-D 0.07  mg/l 

(15)  Zero 
Epichlorohydrin. 

(16)  Ethylbenzene 0.7  mg/l 

(17)  Ethylene  Zero 
dibromide  (EDB). 

(IB)  Heptachlor Zero 

(19)  Heptachlor  Zero 
epoxide. 

(20)  Undane 0.0002  mg/l 

(21)  Methoxychlor....  0.4  mg/l 
(22) 

Monochloroben- 
zene. 
(23) 
Poly  chlorinated 
biphenyls  (PCBs) 
(as 

decachlorobi- 
phenyl).  ' 

(24)  0.2  mg/l 
Pentarhloro- 

phenol. 

(25)  Styrene ~  Zero/0.1  mg/l» 

(26)  Zero 
Tetrachloroelhy- 

lene. 

(27)  Toluene 2  mg/l 

(28)  Toxaphene Zero 

(29)  2,4.5-TP  0.05  mg/l 
(Silvex). 

(30)  Xylenes  (total) ..  10  mg/l 

'  In  addition.  MCLG  for  total  nitrate  and  ni- 
trite - 10  mg/l  (a»  N).  ,.  1.      J        . 

•  EPA  proposes  MCLCs  of  0.1  mg/l  based  on  a 
Cri.up  C  carcinogen  classification  and  zero  based 
on  a  B  1  classification. 


(8)  Chlordane 0.002  mg/l 

(9)  0.0002  mg/l 
Dibromochloro- 

propane  (DBCP). 

(10)  o-  0.6  mg/l 
Dichlorobenzene. 

(11)  cis-1,2-  0.07  mg/l 
Dichloroethylcne. 

(12)  tran8-1.2-  0.1  mg/l 
Dichloroethylene. 

(13)  1.2-  0.005  mg/l 
Dichloropropane. 

(14)  2.4-D 0.07  mg/l 

(15)  Treatment 
Epichlorohydrin.        technique 

(16)  Ethylbenzene —  0.7  mg/l 

(17)  Ethylene  0.00005  mg/l 
dibromide  (EDB). 

(18)  Heptachlor 0.0004  mg/l 

0.0002  mg/l 


a0002mg/l 
0.4  mg/l 
0.1  mg/l 

0.0005  mg/l 


0.2  mg/l 


Proposed  SMCLs: 

(1)  Aluminum 0.05  mg/l 

(2)  o-Dichlorobenzene 0.01  mg/l 

(3)  p-Dichlorobenzene 0.005  mg/l 

(4)  Ethylbenzene..- 0.08  mg/l 

(5)  Pentachlorophenol a03  mg/l 

(6)  SUver 0J»  mg/l 


(7)  Styrene ... 

(8)  Toluene... 

(9)  Xylene..... 


0.01  mg/l 
OJMmg/l 
a02mg/l 


Proposed  BAT  for  lOCs: 

Asbestos Coagulation/Filtration: 

Direct  h  Diatomite  Fil- 
tration: Corrosion  Con- 
trol. 
Barium Ion  Exchange:  Lime  Soft- 
ening: Reverse  Osmosis. 
Cadmium Ion  Exchange;  Reverse  Os- 
mosis; Coagulation/Fil- 
tration: Lime  Softening. 
Coagulation/Filtration;  Ion 
Exchange;  Lime  Soften- 
ing (Chromium  in  only): 
Reverse  Osmosis. 
Granular  Activated 

Carbon;  Coagulation/ 
Filtration':  Powdered 
Activated  Carbon*; 

Lime     Softening*:     Re- 
verse Osmosis*. 
Ion  Exdiange;  Reverse  Os- 
mosis. 

Selenium Activated   Alumina;   Lime 

Softening:  Coagulation/ 
Filtration  (Selenium  IV 
only):  Reverse  Osmosis. 

'  Mercury  influent  concentrations  <10  ug/l). 

Proposed  BAT  for  SOCs: 


(19)  Heptachlor 
epoxide. 

(20)  Lindane... — 

(21)  Methoxychlor.... 

(22) 
Monochloroben- 

zene. 

(23) 

Polychlorinated 

biphenyls  (PCBs) 

(as 

decachlorobi- 

phenyl). 
(24) 

Pentachloro- 
phenol. 

(25)  Styrene 0.005  mg/l/0.1 

mg/l» 

(26)  0.005  mg/l 
Tetrachloroethy- 
lene. 

(27)  Toluene 2  mg/l 

(28)  Toxaphene 0.005  mg/l 

(29)  2.4,5-TP  0.05  mg/l 
(Silvex). 

(30)  Xylenes  (total) ..  10  mg/l 

'  In  addition.  MCL  for  total  nitrate  and  nitrite  = 
10.0  mg/l  (as  N).  ,.  .       j 

«  EPA  proposes  MCLs  of  0.1  mg/l  based  on  a 
Croup  C  carcinogen  classification  and  .005  mg/l 
based  on  a  Bi  classification. 


Chromium . 


Mercury — 


Nitrate/ 
Nitrite. 


Chemical 


Actylaniide 

Atactitor 

Aldicarb — 

AMcarb  sulfone 

Aldicarb  sulfoxide 

Atrazine — 

Carbofuran 

Chlordane 

2,4-D " 

Obromocttloropropane 

(DBCP) 

o-0(Ctilorobenzene 

cJs-1 ,2-Dichloroethylene .... 
trans-1.2.- 
Dichtoroetttyterw 

1 .2-Dichloropropane — . 

Epictitarohydrin 

Ethylene  Dibromide  (EDB) 

Ethytbenzone 

Heptachlor ~ 

Heptachlor  epoxide 

LiiHlane — 

Methoxychlor -.. 

Morxx:hlorobenzene 

PCBs - 

PentacfilorophefX)! —. 

Styrerw 

2,4,5-TP  (SMvex) 

Tetrachloroethyiene 

Toluene - 

Toxaphene 

Xylerw  (Total) 


GAC 


X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 

X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


PTA» 


PAP» 


X 
X 
X 

X 
X 


X 
X 
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■  GAC = Granular  Activated  Carboa 


•  PTA = Packed  Tower  Aeratioo 


'  PKP.  Poyner  Addition  Practices. 
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Proposed  (Dompuance  Monitoring  Requirements 

[Community  and  NorvTransient  Systems! 


Contaminant 


Regulated  contaminants: 
Inorganics 

Banum 

Cadmium ...... „.... 

Chromium 

Mercury .... 

Selenium „ 


Vulnerability 

assessment 

required 


Ast>estos. 


Nitrate/f*trite». 


Synthetic  Organics: 

(a)  VOCs 

cis-1 .2-Dichloro-ethytene 

trans-l  .2-Oichloro-ethytene 

1 .2-Dichloropropane 

o-Oichlorobenzene 

Ettrylbenzene 

Monochcrobenzene 

Styrene 

Tetrachlaroethylene 

Toluene 

Xylene 

(b)  Pesticides  and  PCBs 
Alachlor 

Aldicarb 

Aldicarb  sulfone 

Aldicarb  sulfoxide 

Atrazine 

Carbofuran 

Chlordane 

Dibromochloropropane  2,4-D 

Ettiylene  diiiromide 

Heptachlor 

Heptachlor  epoxide 

Undane 

Methoxychlor 

Pentachlorophenol 

Toxaphene  2,4.5-TP 

PCBs 
II.  Unregulated  contaminants: 

6  KXs 

23  SOCs _.... 


xl 

No 

No 

No 

No 

No 

Yes,  to 

determine 

repeat 

monitoring. 
No 


f^ort-vulrterable 


Surface 


Ves,  for  repeat 
frequency. 


82  SOCs. 


Yes,  for  initial 
sampling. 


Initial:  Annually 

Repeat:  Minimum  of 
every  10  years  after 
3  rounds  completed. 


No  morMtorir)g 
required. 


Quarterly  (Reduced  to 
annually  if 
concerttration  is 
<50%  of  MCL). 

Initial:  Quarterly  for  1 

year. 
Repeat  State 

discretion. 


Ground 


Yes. 

Yes 

No— 


No  monitoring 
required. 


InitieU;  Every  3  years 

Repeat  Minimum  of 
every  10  years  after 
3  rouTKJs  completed. 


No  monitonng 
required. 


Annually  (Quarterly  if 
concentraton 
;>50«i  of  MCL) 


Initial:  Quarterly  for  1 

year. 
Repeat  5  years 


Vulnerabie' 


Surface 


Grourx) 


Not  applicable.. 


Not  applicable. 


No  requirement . 
No  requirement. 

No  requirement.. 


1^  rrxxHtonng 
required. 


Initial:  1  time 

Repeat  Every  3  years 

if  initial  result  is 

>50%  of  MOL. 
No;  applicable _ 


Initial  Ouarterty  for  1 

year 
Repeat:  VOCs 

detected— Ouarterty 
VOCs  not  detected—.. 
>  500  coonectwns— ■ 

every  3  years. 
vSOO  coTHwctions — 

every  5  years. 


Initial:  Quarterly  for  1 
year 


1  fc^ 

Repeat:  ArwiuaBy  if 
imtial  result  « 
^^°>,  of  MCL. 

Not  applicable 


Initiai  Ouaterty  for  1 

year. 
Repeat  VOCs 

detected— 
Ouarterty. 

VOCs  not  detected— 
>500  connections — 

every  3  years 
<500  con>«ctiom — 

every  5  years. 

Inrtiaf:  Quarterly  for  1 
year. 


No  requirement.. 
No  requirement.. 

No  requirement.. 


Repeat  Detected— !  Repeat  Detected— 


>500  conneclions— 

quarterty. 
*.500  connections — 

AnnuaHy. 

Not  detected— 

>  500  connections — 4 

quarterly  samples 

every  3  years. 
>.  500  connections— 4 

quarterly  samples 

every  5  years. 


1  time  or>ly 

4  quarterty  samples 

for  1  year. 
State  discretion 


>500  corviectiorts— 

quarterty. 
V.500  connectiorK— 

anrualty. 
Not  detected— 
>500  connections — 4 

quarterty  samptes 

every  3  years 
s500  connectKXW — « 

quarterty  samptes 

every  5  years 


1  tmeonty 

4  quarterty  samples 

for  1  year 
State  (ftscretxxi 


Note:  Th«  Chan  is  a  summary  of  the  proposed  monitoring  requirements.  The  r«Kler  should  consult  the  proposed  rule  for  a  full  descnptK>n  of  those  reqmremer.w 
■  Based  upon  assessment 


•Norvcommunity  groundwater  systems  are  required  to  monitor  every  three  years;  norvcommunity  surface  water  systems 


are  requred  to  montor  annuany. 


Analytical  methods  for  inor;ganic 
chemicals: 


Contaminant  and  methodology: 
Asbestos:        Transmission        electron 
microscopy 


Barium: 
Atomic  absorption;  furnace  technique  ' 


X 
X 
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Atomic  absorption;  direct  aspiration  ■ 

Inductively-coupled  plasma  * 
Cadmium: 

Atomic  absorption:  furnace  technique  ■ 

Inductively-coupled  plasms  * 
Chromium: 

Atomic  absorption:  furnace  technique  ■ 

Atomic  absorption:  direct  aspiration  * 

Inductively-coupled  plasma  * 
Mercury: 

Manual  cold  vapor  technique 

Automated  cold  vapor  technique 
Nitrate: 

Manual  cadmium  reduction 

Automated  hydrazine  reduction 

Automated  cadmium  reduction 

ion  oelective  electrode 

loo  chromatography 
Nitrite 

Spectropbotometric 

Automated  cadmium  reduction 

Manual  cadmium  reduction 

Ion  chromatography 
Selenium: 

Atomic  absorption:  gaseous  hydride 

Atomic  absorption:  furnace ' 

■  Graphite    Furnace    Atomic    Absorption 
Spectroscopy  (GFAA).     .       ,      ..        ^ 

*  Direct    Aspiration    Atomic    Absorption 
Spectroscopy  (AA).      .   .     „  ... 

•  Inductively     Coupled     Plasmo— Atomic 
Emission  Spectroscopy  (ICP-AES). 

Analytical  Methods  for  Volatile 
Organic  Chemicals 

1.  EPA  Methods  502.1: 502.2: 503.1; 
524.1.  and  524.2  are  currently  used  to 
analyze  the  8  VOC»  promulgated  on  July 
8.1987. 

Analytical  Methods  for  Pesticides  and 
PCBs 

1.  EPA  Method  504: 
Dibromochloropropane:  Ethylene 
Dibromide. 

2.  EPA  Method  505:  Alachlor. 
Atrazine,  Chlordane,  Hepatchlor, 
Heptachlor  Epoxide,  Lindane, 
Methoxychlor,  Toxaphene.  and  PCBs  (as 
Aroclors).  Method  505  can  be  used  to 
screen  for  PCBs. 

3.  EPA  Method  507:  Alachlor. 
Atrazine. 

4.  EPA  Method  508:  Chlordane, 
Heptadilor,  Heptachlor  Epoxide; 
Lindane;  Methoxychlor.  Method  508  can 
be  used  to  screen  for  PCBs. 

5.  EPA  Method  508A:  PCBs  (as 
decachlorobiphenyl). 

8.  EPA  Method  515.1:  2.4-D;  2.4.5-TP 
(Silvex);  Pentachlorophenol. 

7.  EPA  Method  531.1:  Aldicarb; 
Aldicarb  sulfone;  Aldicarb  sulfoxide: 
Carbofuran. 

Laboratory  Certification  Criteria 
•  IOCS 


Asbestos..^ 

Barium  — 
Cadmium... 
Chromium. 
Fluoride  — 
Mercury ...» 

Nitrate 

Nitrite „ 

Selenium~. 


2   Standard   deviations   based 

on  study  statistics 
±15%  at  Sai5  mg/L 
±20%  ai^JOm  mg/L 
±15%  at  gOOl  mg/L 
±10%  at  1  to  10  mg/L 
±30%  at  SOiXXK  mg/L 
±10%  at  ^a4  mg/L 
±10%  at  Sa4  mg/L 
±20%  at  S0.01  mg/L 


•  VOCs 


±20  percent  ^OOIO  mg/l 
±40  percent  SOOIO  mg/l 

•  Pesticides  and  PCBs: 
Two  standard  deviations  based  on 
study  statistics. 

Variances  and  Exemptions 

Under  section  1415.  EPA  or  a  State 
which  has  primary  enforcement 
responsibility  may  issue  a  variance  if  it 
determines  that  a  system  cannot  comply 
with  an  MCL  despite  application  of 
BAT.  The  proposed  section  1415  BAT  for 
lOCs  are  the  same  technologies  as  those 
listed  above  for  section  1412  BAT. 
except  coagulation/filtration  and  lime 
softening  are  not  proposed  for  small 
systems.  Proposed  BAT  for  the  SOCs 
are  the  same  technologies  as  the  BAT 
listed  above. 

EPA  or  a  State  may  not  issue  a 
variance  or  exemption  if  an 
unreasonable  risk  to  health  exists. 
Before  granting  a  variance  or  exemption, 
EPA  or  the  State  must  require  public 
water  systems  to  provide  point-of-use 
(POU)  devices,  bottled  water  or  other 
means  to  reduce  exposure  below 
unreasonable  risk  to  health  values. 

State  Primacy,  Recordkeeping, 
Reporting  Requirements 

•  State  Primacy  Requirements 
— State  procedures  for  conducting 

vtilnerability  assessments 
— State  procedures  for  determining 
whether  a  system  may  reduce 
monitoring  frequencies 

•  State  Recordkeeping  Requirements 
— System  vulnerability  assessment 

determinations 
—Determinations  that  a  system  may 

reduce  monitoring  frequency 
—Determinations  relating  to  repeat 

monitoring  for  asbestos 
— ^Records  of  decisions  that  systems 

must  monitor  for  the  unregulated 

contaminants 
— Letters  from  systems  with  less  than 

150  service  connections  stating  their 

availability  for  monitoring  for 

unregulated  contaminants 
— Aimual  system  certifications  for 

epichlorohydrin  and  acrylamide 

•  State  Reporting  Requirements 


— A  list  of  systems  for  which  the  State 
conducted  a  vulnerability  assessment 

— A  list  of  systems  for  which  the  State 
reduced  monitoring  frequencies 

— ^Analytical  results  of  unregulated 
contaminant  monitoring 

—A  list  of  systems  with  less  than  150 
service  connections  which  sent  letters 
to  the  State  stating  their  availability 
for  monitoring  for  unregulated 
contaminants 

— ^A  list  of  systems  which  certifled 
compliance  writh  the  treatment 
technique  requirement  for 
epichlorohydrin  and  acrylamide 

II.  Statutory  Authority 

Section  1412  of  the  Safe  Drinking 
Water  Act,  as  amended  in  1986 
("SDWA"  or  "the  Act"),  requires  EPA  to 
publish  Maximum  Contaminant  Level 
Goals  (MCLGs)  and  promulgate 
National  Primary  Drinking  Water 
Regulations  (NPDWRs)  for 
contaminants  in  drinking  water  which 
may  cause  any  adverse  effect  on  the 
health  of  persons  and  which  are  known 
or  anticipated  to  occur  in  public  water 
systems.  Under  section  1401.  the 
NPDWRs  are  to  include  Maximum 
Contaminant  Levels  (MCLs)  and 
"criteria  and  procedures  to  assure  a 
supply  of  drinking  water  which 
dependably  comphes"  with  such  MCLs. 
Under  section  1412(b)(7)(A),  if  it  is  not 
economically  or  technically  feasible  to 
ascertain  the  level  of  a  contaminant  in 
drinking  water.  EPA  may  require  the  use 
of  a  treatment  technique  instead  of  an 
MCL 

Under  section  1412(b),  EPA  is  to 
establish  MCLGs  and  promulgate 
national  primary  drinking  water 
regulations  for  83  contaminants  by  June 
19. 1989  (see  Appendix  A  for  a  list  of  the 
83  contaminants).  Regulations  were  to 
be  promulgated  by  June  19, 1987  for  9 
contaminants,  by  June  19, 1988  for  40 
additional  contaminants  and  by  June  19. 
1989  for  the  remaining  34  contaminants. 
An  additional  25  contaminants  are  to  be 
regulated  every  3  years. 

A  MCLGs,  MCLs  and  BAT 

EPA  is  to  establish  MCLGs  at  the 
level  at  which  no  known  or  anticipated 
adverse  effects  on  the  health  of  persons 
occur  and  which  allow  an  adequate 
margin  of  safety.  MCLGs  are 
nonenforceable  health  goals.  MCLs  are 
enforceable  standards  which  the  Act 
directs  EPA  to  set  as  close  to  the 
MCLGs  as  feasible.  "Feasible"  means 
feasible  with  the  use  of  the  best 
technology,  treatment  techniques,  and 
other  means  which  the  Administrator 
Rnds  available  (taking  cost  into 
consideration]  after  examination  for 
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efficacy  under  field  conditions  and  not 
solely  under  laboratory  conditions.  Also, 
the  SDWA  requires  the  Agency  to 
identify  the  best  available  tedmology 
(BAT)  which  is  feasible  fqr  meeting  the 
MCL  for  each  contaminant 

B.  Variances  and  Exemptions 

Section  1415  authorizes  the  State  (the 
term  "State"  is  used  in  this  preamble  to 
mean  the  State  agency  with  primary 
enforcement  responsibility  for  the  public 
water  supply  system  program  or  EPA  if 
the  State  does  not  have  primacy)  to 
issue  variances  from  NPDWRs.  The 
State  may  issue  a  variance  if  it 
determines  that  a  system  cannot  comply 
with  an  MCL  despite  application  of  the 
best  available  technology  (BAT).  Under 
section  1415,  EPA  must  propose  and 
promulgate  its  finding  of  the  best 
available  technology,  treatment 
techniques,  or  other  means  available  for 
each  contaminant,  for  purposes  of 
section  1415  variances,  at  the  same  time 
that  it  proposes  and  promulgates  a 
maximum  contaminant  level  for  such 
contaminant  EPA's  finding  of  BAT, 
treatment  techniques,  or  other  means  for 
purposes  of  issuing  variances  may  vary 
among  systems,  d^ndiog  upon  the 
number  of  persons  served  by  the  system 
or  for  other  physical  conditions  related 
to  engineering  feasibility  and  costs  of 
complying  with  MCLs,  as  considered 
appropriate  by  EPA.  The  State  may  not 
issue  a  variance  where  an  unreasonable 
risk  to  health  exists.  When  a  State 
grants  a  variance,  it  must  at  the  same 
time  prescribe  a  schedule  for 
compliance  with  the  NTOWR  and 
implementation  of  any  additional 
control  measures. 

Under  section  1416(a).  the  State  may 
exempt  a  pubUc  water  system  from  any 
MCL  or  treatment  technique 
requirement  if  it  finds  that:  (1)  Due  to 
compelling  factors  (which  may  include 
economic  factors),  the  system  is  imable 
to  comply.  (2)  the  system  was  in 
operation  on  the  effective  date  of  the 
MCL  or  treatment  technique,  or.  for  a 
newer  system,  that  no  reasonable 
alternative  source  of  drinking  w^ter  is 
available  to  that  system,  and  (3)  the 
exemption  will  not  result  in  an  " 
unreasonable  risk  to  health.  Under 
section  1416(b).  at  the  same  time  it 
grants  an  exemption  the  State  is  to 
prescribe  a  compliance  schedule  and  a 
schedule  for  implementation  of  any 
required  interim  control  measures.  For 
exemptions  resulting  from  a  NPDWR 
promulgated  after  June  19. 1986,  the 
system's  final  compliance  date  must  be 
within  12  months  of  issuance  of  the 
exemption.  However,  the  State  may 
extend  the  final  compliance  date  for  up 
to  three  years  if  the  public  water  system 
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shows  that  capital  improvements  to 
meet  the  MCL  or  treatment  technique 
requirement  cannot  be  completed  within 
the  exemption  period  and  if  the  system 
needs  financial  assistance  for  the 
improvements,  it  has  an  agreement  to 
obtain  this  assistance  or  the  system  has 
an  enforceable  agreement  to  become 
part  of  a  regional  public  water  system. 
For  systems  that  have  500  or  fewer 
service  connections  that  need  financial 
assistance  to  comply  with  the  MCLs.  the 
State  may  renew  the  exemption  for 
additional  two-year  periods  if  the 
system  is  taking  all  practicable  steps  to 
comply. 

C  Primacy 

As  indicated  above.  States,  territories, 
and  Indian  Tribes  may  assume  primary 
enforcement  responsibility  (primacy)  for 
public  water  systems  under  Section  1413 
of  the  SDWA.  To  date.  54  States  and 
territories  have  primacy.  To  assmne  or 
retain  primacy,  States,  territories,  or 
Indian  Tribes  need  not  adopt  die 
MCLGs  but  must  adopt  among  other 
things.  NPDWRs  (i.e..  MCLs.  monitoring, 
analytical,  and  reporting  requirements) 
that  are  no  less  stringent  than  those  EPA 
promulgates. 

D.  Monitoring.  Quality  Control,  and 
Records 

Under  section  1401(l)(D)  of  the  Act, 
NPDWRs  are  to  contain  "criteria  and 
procedures  to  assure  a  supply  of 
drinking  water  which  dependably 
complies  with  such  maximum 
contaminant  levels;  including  quality 
control  and  testing  procedures  to  insure 
compliance  with  such  levels  *  *  *."In 
addition,  section  1445  states  that  "every 
person  who  is  a  supplier  of 
water  *  *  *  shall  establish  and 
maintain  such  records,  make  such 
reports,  conduct  such  monitoring  and 
provide  such  information  as  the 
Administrator  may  reasonably  require 
by  regulation  to  assist  him  in 
establishing  regulations.  *  *  *  in 
evaluating  the  health  risks  of 
unregulated  contaminants  or  in  advising 
the  public  of  such  risks."  Section  1445 
also  requires  EPA  to  promulgate 
regulations  requiring  every  public  water 
system  to  conduct  a  monitoring  program 
for  contaminants  for  which  there  is  not 
an  associated  MCLG  and  MCL  (i.e., 
unregulated  contaminants). 


E.  Public  Water  Systems 

Public  water  systems  are  defined  in 
section  1401  of  the  Act  as  those  systems 
which  provide  piped  water  for  human 
consumption  and  have  at  Least  15 
connections  or  regularly  serve  at  least 
25  people.  By  regulation  EPA  has 
divided  public  water  systems  into 


community;  non-transient  non- 
community;  and  non-community  water 
systems.  Community  water  systems 
serve  at  least  15  service  connections 
used  by  year-round  residents  or 
regulariy  serve  at  least  25  year-round 
residente  (40  CFR  141.2).  Non-transient 
non-community  water  systems  regulariy 
serve  at  least  25  of  the  same  peofSe  over 
six  months  of  the  year.  Schools  and 
factories  which  serve  water  to  25  or 
more  of  the  same  people  for  six  or  more 
months  of  the  year  are  non-transient 
non-community  water  systems. 
Transient  non-community  systems,  by 
definition,  are  all  other  water  systems. 
Transient  non-community  systems  may 
include,  for  example,  restaurants,  gas 
stations,  campgrounds  and  chtvches, 
among  others. 

F.  Public  Notification 

Section  1414(c)  of  the  Act  requires  the 
owner  or  operator  of  a  public  water 
system  which  does  not  comply  with  an 
applicable  maximum  contaminant  level 
or  treatment  technique,  testing 
procedure,  or  section  1445(a) 
(unregulated  contaminant)  monitoring 
requirements  to  give  notice  to  the 
persons  served  by  the  system.  Notice 
must  be  given  if  a  variance  or  exemption 
is  in  effect  or  the  system  fails  to  comply 
with  a  compliance  schedule  resulting 
from  a  variance  or  exemption.  Section 
1445(a)(S)  also  requires  public  water 
systems  to  notify  consumers  and  the 
EPA  of  the  availabilify  of  the  analytical 
results  of  the  monitorii^  for  unregulated 
contaminants.  EPA's  public  notification 
regulations  are  codified  at  40  CFR 
141.32.  Those  regulations  were  amended 
by  EPA  on  October  28, 1987  (52  FR 
41534). 

G.  Secondary  MCLs  (SMCLs) 

SecUon  1412(c)  of  the  SDWA  also 
authorizes  EPA  to  promulgate  National 
Secondary  Drinking  Water  Regulations 
(NSDWRs).  A  NSDWR  is  defined  in 
section  1401(2)  as  "a  regulation  which 
applies  to  public  water  systems  and 
which  specifies  the  maximum 
contaminant  levels  which,  in  the 
judgment  of  the  Administrator,  are 
requisite  to  protect  the  public  welfare." 
The  NSDWR  "may  apply  to  any 
contaminant  in  drinking  water  which 
may  adversely  affect  the  odor  or 
appearance  of  such  water  and 
consequently  may  cause  a  substantial 
number  of  persons  served  by  the  public 
water  systems  providing  such  water  to 
discontinue  its  use,  or  which  may 
otherwise  adversely  affect  the  public 
welfare."  NSDWRs  are  not  federally 
enforceable  but  instead  offer  additional 
guidance  to  water  systems  and  States 


22068 


Fedwal  Register  /  Vol.  54.  No.  97  /  Monday.  May  22.  1989  /  Proposed  Rules 


Federal  Register  /  Vol.  54.  No.  97  /  Monday.  May  22.  1989  /  Proposed  Rules 


22069 


based  upon  odor,  aesthetics,  and 
appearance.  Secondary  Maximum 
Contaminant  Levels  (SMCLs)  were 
established  in  1079  for  12  contaminants 
(44  FR  42196.  July  19. 1979)  and  in  1986 
for  fluoride  (51  FR  11396.  April  2. 1986). 

m.  Establishing  MCLCs 
A.  Background 

In  the  1966  Amendments  to  the  Safe 
Drinking  Water  Act.  Congress  revised 
the  Act  to  require  that  MCLGs  and 
MCLs  be  proposed  and  promulgated 
simultaneously  (SDWA  Section 
1412(a)(3)).  This  change  streamlined 
development  of  drinking  water 
standards  by  combining  two  steps  in  the 
regulation  development  process.  Section 
1412(a)(2)  renamed  Recommended 
Maximum  Contaminant  levels  (RMCLs) 
as  Maximum  Contaminant  Level  Goals 
(MCLCs). 

To  ensure  compliance  with  the 
provision  that  MCLCs  and  MCLs  be 
proposed  and  promulgated 
simultaneously  and  to  ensure  that 
adequate  opportunity  exists  for  public 
comment  on  these  proposed  standards. 
EPA  is  reproposing  as  MCLCs  most  of 
the  RMCLs  proposed  in  the  November 
1965  Federal  Raf^star  Notice.  In 
addition.  MCLCs  for  several  substances 
not  listed  in  the  November  1985  notice 
are  also  proposed. 

Most  of  the  MCLCs  are  being 
reproposed  at  essentially  the  same  level 
as  proposed  in  November  1985. 
However,  the  MCLCs  for  four 
contaminants  are  lower  and  four  are 
higher  than  previously  proposed.  Two 
MCLCs  are  proposed  for  the  first  time. 
Where  EPA  is  proposing  MCLCs  which 
differ  bom  the  previously  proposed 
RMCLs.  the  changes  result  from  public 
comments  and/or  additional  data 
developed  since  the  November.  1985 
proposal.  In  these  cases,  the  technical 
basis  for  these  dianges  are  explained  in 
the  discussion  of  the  relevant 
contaminants. 

Section  1412(b)(1)  of  the  SDWA 
directs  EPA  to  publish  MCLCs  and 
promulgate  NPDWRs  for  nine 
contaminanU  by  June  19, 1987  and  40 
additional  contaminants  by  June  19, 
1988.  The  Agency  published  MCLCs  and 
promulgated  NPDWRs  for  eight  VOCs 
and  fluoride  by  June  19, 1987  (see  52  FR 
25600, 51  FR  11396  and  SO  FR  47142). 
This  notice  proposes  MCLCs  and 
NPDWRs  for  38  additional  compounds. 
Lead  and  copper  MCLCs  and  NPDWRs. 
also  proposed  in  November  1985,  were 
reproposed  for  public  comment  in 
August  1988  (53  FR  31516,  August  18, 
1988).  The  Agency  also  proposed  rules 
for  Filtration  and  Disinfection  of  Surface 
Water  and  Total  Coliforms,  on 


November  3. 1987  (53  FR  42178  and 
42224.  respectively). 

B.  Procedure  for  Setting  MCLGs 

A  detailed  discussion  of  how  EPA  sets 
MCLGs  is  found  in  die  November.  1985 
proposal  (50  FR  46044-46949).  In 
summary,  EPA  uses  a  three  category 
approach  to  set  MCLGs  (see  Table  1). 
For  those  chemicals  in  Category  I 
(strong  evidence  of  carcinogenicity), 
EPA  sets  the  MCLGs  at  zero.  MCLGs  for 
Category  n  chemicals  (equivocal 
evidence  of  carcinogenicity]  are  set 
based  upon  non-careinogenic  data  [the 
Drinldng  Water  Equivalent  Level 
PWEL)]  (see  below).  The  DWEL  is 
divided  by  an  additional  uncertainty 
factor  to  account  for  the  potential 
carcinogenic  risk.  Alternatively  die 
MCLG  for  a  contaminant  in  Category  II 
may  be  based  upon  lifetime 
carcinogenic  risk  calculations  if  a  DWEL 
is  not  available.  MCLGs  for  Category  III 
chemicals  (inadequate  or  no  evidence  of 
carcinogenicity]  are  set  based  upon  the 
DWEL 

Table  1.— Three  Category  Approach  to 

Set  MCLGs 
Category!: 
Strong  evidence  of  carcinogenicity 

•  EPA  Group  A  or  Croup  B 
Categoiy  II: 

Equivocal  evidence  of  carcinogenicity 

•  EPA  Group  C 
Category  lU: 

Inadequate  or  no  evidence  of  carcinogen- 
icity 

•  EPA  Group  D  or  Group  E 


1.  Setting  MCLGs  for  Category  I 
Contaminants 

Because  there  is  no  demonstrated 
threshold  for  carcinogenic  health  effects, 
EPA  seU  MCLGs  for  known  (EPA  group 
A)  and  probable  (EPA  group  B)  human 
carcinogens  at  zero.  EPA  has  received  a 
request  from  Multinational  Business 
Services,  Inc.  ("MBS")  to  reconsider  the 
Agency's  policy  of  establishing  MCLGs 
of  zero  for  carcinogens  and  instead 
establish  MCLGs  for  carcinogenic 
contaminants  at  calculated  negligible 
risk  levels.  EPA  considered  adopting 
finite,  risk-based  MCLGs  when  it 
promulgated  MCLGs  for  five 
carcinogenic  volatile  organic  chemicals. 
EPA  decided  that,  given  the 
nonthreshold  nature  of  carcinogenic 
effects,  the  zero  MCLG  option  best 
fulfilled  the  mandate  of  the  SDWA  to 
establish  MCLGs  "at  the  level  at  which 
no  known  or  anticipated  adverse  effects 
on  the  health  of  persons  occur  and 
which  allows  an  adequate  margin  of 
safety."  (See  49  FR  24347-24348,  June  12, 
1984,  and  50  FR  46895-46896,  November 


13, 1985.)  The  decision  by  the  Agency 
was  upheld  in  Natural  Resources 
Defense  Council  v.  Thomas,  824  F'.2d 
1211  p.C.  Cir.,  1987).  For  the  reasons 
described  previously,  EPA  believes  at 
this  time  that  it  is  appropriate  to  set 
MCLGs  for  known  or  probable 
carcinogens  at  zero.  However,  the 
Agency  has  included  the  request 
submitted  by  MBS  in  the  record  for  this 
rulemaking.  The  Agency  intends  to  fully 
address  that  submission  and  any  related 
comments  when  final  regulations  are 
promulgated. 

MBS  also  contended  that  the  recent 
decision  by  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  in 
Natural  Resources  Defense  Council  v. 
EPA,  824  F.2d  1146  [1987]  {"Vinyl 
Chloride"),  which  construed  the 
Agency's  duties  under  section  112  of  the 
Clean  Air  Act,  also  applies  to  the 
establishment  of  MCLGs  under  the 
SDWA.  The  Agency  does  not  believe 
that  the  court's  analysis  in  Vinyl 
Chloride  must  be  applied  to  the  setting 
of  MCLGs.  That  decision  construed  the 
specific  language  of  section  112  of  the 
Clean  Air  Act  and  the  legislative  historj- 
of  that  provision.  Section  1412  of  the 
SDWA  differs  firom  section  112  of  the 
Clean  Air  Act  both  in  terms  of  its 
language  and  legislative  history. 
Furthermore,  the  role  of  the  MCLG  as  a 
non-enforceable  health  goal,  the  first 
step  in  the  process  of  determining  the 
enforceable  MCL,  is  unique  to  the 
SDWA.  In  light  of  tiie  distinctions 
between  section  112  of  the  Clean  Air 
Act  and  section  1412  of  the  SDWA,  the 
Agency  does  not  believe  that  following 
the  Vinyl  Chloride  analysis  in  setting 
MCLGs  is  either  necessary  or 
appropriate. 

2.  Setting  MCLGs  for  Categories  II  and 
III  Contaminants 

a.  Calculation  of  Drinking  Water 
Equivalent  Level.  For  compounds  which 
are  not  considered  to  have  sufficient 
carcinogenic  potential  (i.e.,  those 
contaminants  in  Categories  II  and  III). 
EPA  calculates  "no-effect"  levels  for 
chronic  periods  of  exposure,  including  a 
margin  of  safety.  This  level,  measured  in 
milligrams  per  kilogram  of  body  weight 
per  day  [mg/kg/day],  is  termed  the 
Reference  Dose  (RHD)  [formerly  termed 
the  Acceptable  Daily  Intake  (ADI)]  and 
is  derived  from  a  no-observed-adverse- 
effect  level  (NOAEL)  or  lowest- 
observed-adverse-effect-level  (LOAEL) 
identified  from  a  study  in  humans  or 
animals.  The  RfD  is  an  estimate  (with 
uncertainty  spanning  perhaps  an  order 
of  magnitude)  of  the  daily  exposure  to 
the  human  population  (including 
sensitive  subgroups)  that  is  likely  to  be 


without  appreciable  risk  of  deleterious        effect  during  a  lifetime.  The  RfD  is 

calculated  as  follows: 


RfD= 


(NOAEL  or  LOAEL] 
(Uncertainty  Factors] 


-Jng/kg  body  weight/day 


Uncertainty  factors  are  used  in  order 
to  estimate  the  comparable  "no-effect" 
level  for  a  large  heterogenous  human 
population.  The  use  of  uncertainty 
factors  accoimts  for  intra-  and 
interspecies  variability,  the  small 
number  of  animals  tested  compared  to 
the  size  of  the  exposed  population. 


sensitive  subpopulations  and  the 
possibility  of  synergistic  action  between 
chemicals.  Further  discussion  on  the  use 
of  uncertainty  factors  may  be  foimd  in 
the  November,  1985  notice. 

From  the  RfD.  a  Drinking  Water 
Equivalent  Level  (DWEL)  can  be 
calculated.  The  DWEL  represents  a 


DWEL= 


(RfD)  X  (Body  Weight  in  kg) 
(Drinking  Water  Volume  in  l/day) 


where: 

Body  Weight = usually  assumed  to  be  70-kg 

adult 
Drinking  Water  Volume^assumed  to  be  2 

liters(l)/day  for  an  adult. 

b.  Relative  Source  Contribution.  To 
determine  the  MCLG  for  non- 
carcinogens,  the  contribution  fi-om  other 
sources  of  exposure,  including  air  and 
food,  is  taken  into  account  In  the 
November  1985  proposal,  EPA  used  the 
following  procedure  to  evaluate  the 
drinking  water  contribution  relative  to 
the  total  exposure  to  determine  the 
MCLG. 

If  sufficient  quantitative  data  were 
available  on  the  relative  contribution  of 
total  exposure  fitjm  each  source,  the 
MCLG  was  calculated  as  follows  (Note: 
this  equation  is  conceptual  in  nature; 
i.e.,  the  units  do  not  balance  as  written.): 

MCLG = DWEL -contribution  from 
food— contribution  from  air 

The  inorganics  have  been  well  studied 
in  FDA  market-basket  studies  and  other 
surveys.  Consequentiy,  sufficient 
quantitative  data  are  generally  available 
for  inorganic  chemicals. 

If  sufficient  quantitative  data  were  not 
available  on  air  and  food  exposure  the 
MCLG  was  calculated  based  on  the 
drinking  water  contribution  to  the 
DWEL  as  follows: 

MCLG= (DWEL]  x  {%  Drinking  Water 
Contribution] 

For  some  contaminants,  particularly 
the  organic  chemicals,  data  are 
generally  not  available.  When  data  did 
not  exist  EPA  then  estimated  drinking 
water's  contribution  at  20  percent  of 
total  exposure.  This  value  was 
considered  protective  and  conservative 


and  accounts  for  the  range  of  actual  (but 
unknown)  exposures  bom  different 
sources.  When  adequate  data  were 
available  or  when  data  indicated  that 
the  relative  source  contiibution  differed 
fitim  the  20  percent  value,  the  standard 
estimate  was  then  modified  as 
appropriate. 

To  derive  the  MCLGs  proposed  in  this 
notice,  EPA  utilized  Uie  general 
approach  to  assessing  relative  source 
contribution  (RSC)  as  explained  above 
and  presented  in  more  detail  in  the 
November  1985  notice.  However,  EPA 
has  changed  its  policy  regarding  use  of 
the  RSC  value  as  follows:  Where  data 
indicate  drinldng  water  exposure  is 
between  80  and  100  percent  of  total 
exposure  to  a  contaminant  EPA  assigns 
a  relative  source  contribution  for 
drinking  water  of  80  percent.  If  data 
indicate  that  drinking  water  is 
responsible  for  a  large  part  of  total 
exposure  to  a  chemical  (i.e.,  80  to  100 
percent).  EPA  believes  that  it  is  prudent 
to  allow  for  the  contingency  that 
exposure  via  air.  food  and  other  sources 
that  may  not  be  reflected  in  the 
available  data  is  likely  to  occur. 
Utilizing  the  80%  "ceiling"  for  drinking 
water  exposures  ensures  that  the  MCLG 
will  be  low  enough  to  provide  adequate 
protection  for  individuals  whose  total 
exposure  to  a  contaminant  is,  due  to 
dietary  or  other  exposure,  higher  than 
currentiy  indicated  by  available  data. 
This  approach,  in  effect,  introduces  an 
additional  uncertainty  factor  and  results 
in  a  lower  MCLG.  It  ensures  that  the 
MCLG  will  result  in  no  adverse  effect 
with  an  adequate  margin  of  safety. 
EPA  is  considering  utilizing  a  20 
percent  floor  in  calculating  future 
drinking  water  contributions.  While  EPA 


BEST  COPY  AVAILABLE 


media  specific  (i.e.,  drinking  water) 
lifetime  exposure  at  wttich 
noncarcinogenic  health  effects  are  not 
anticipated  to  occur. 

The  DWEL  assumes  100%  exposure 
from  drinking  water  and  is  derived  as 
follows: 


-mg/l 


did  not  rely  on  the  20  percent  floor  in 
this  notice,  EPA  is  considering  assigning 
a  20  percent  relative  source  contribution 
value  for  drinking  water  where  data 
indicates  that  drinking  water  contributes 
between  zero  and  20  percent  of  the  total 
exposure.  In  these  situations,  drinking 
water  contributes  a  relatively  small 
portion  of  total  exposure  to  a 
contaminant  The  use  of  RSC  values 
below  20  percent  will  yield  MCLG 
values  which  are  lower  than  when  a  20 
percent  value  is  used.  However,  because 
the  majority  of  the  total  exposure  is 
from  other  sources  (i.e.,  the  diet  and  air), 
EPA  believes  that  the  most  appn^riate 
course  of  action  would  be  to  try  to 
reduce  these  other  sources  of  exposure 
rather  than  to  promulgate  increasingly 
lower  MCLGs  to  control  the  relatively 
small  exposures  contributed  by  drinldng 
water.  Use  of  a  20  percent  RSC  "floor" 
may  therefore  be  appropriate  in  these 
situations.  EPA  requests  public  comment 
on  this  approach. 

An  additional  issue  regarding  the  RSC 
of  drinking  water  contaminants  is 
volatilization.  There  is  evidence  that 
some  drinking  water  contaminants 
volatilize  into  the  air.  Since  a  volatilized 
contaminemt  can  be  inhaled,  the  relative 
contribution  from  drinking  water  may  be 
higher  than  a  value  based  exclusively  on 
ingestion  exposure.  However,  littie 
information  is  available  to  characterize 
exposure  due  to  the  volatilization  of 
drinking  water  contaminants.  EPA  is 
presentiy  developing  a  model  which 
attempts  to  characterize  exposure  due  to 
the  volatilization  of  individual 
contaminants  (EPA.  198a  "Volatilization 
of  Drinking  Water  Contaminants 
(Draft)").  EPA  intends  to  publish  tiiis 
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model  as  soon  as  It  l8  available. 
Currently  inadequate  data  is  available 
to  estimate  exposure  to  volatile 
contaminants  from  other  routes  of 
exposure.  EPA  therefore  estimates  that 
drinking  water  contributes  20  percent  of 
the  total  exposure.  EPA  believes  this 


estimate  is  conservative  and  is 
adequately  protective  considering  the 
additional  exposure  that  may  occur  due 
to  volatilization.  When  the  volatilizaUon 
model  mentioned  above  is  complete,  the 
Agency  will  decide  whether  it  can  use  it 
to  derive  MCLGs  for  VOCs. 


Table  2  summarizes  the  approach  EPA 
uses  to  estimate  the  relative  source 
contribution  for  the  purpose  of 
calculating  the  MCLG.  EPA  requests 
public  comment  on  this  approach. 


TABLE  2.-REIAT1VE  SOURCE  CONTRIBUTION-PERCENT  OF  TOTAL  EXPOSURE 


OrinUng  watw  wpoaura 
and  SO  parcsnt 


bmmm\20  OWong  wrtw  •WWJf*  between  80 


and 


Drinking  water  exposure  less  than  20 
percent 


Adequate  data  are  availabia 
AdaqMts  data  ira  no( 


EPA  uses  actual  data.. 


EPA  uaea  an  80  percent  drinking  water    EPA  wouW  use  a  20  percent  drinking 
contributioo.                                            "^"^  cortriboaoo' 
EPA  uses  a  20%  drinking  water  contnbuticn.  


I  Not  vpKcabla  to  the  MCLQa  propoaad  in  this  notice. 


C.  MCLG  Value— Rounding  Numbers 

For  each  chemical  in  this  notice.  EPA 
determined  the  proposed  MCLGs  by 
rotmding  the  final  calculations  to  one 
significant  figtire.  For  example,  if  the 
calculations  show  a  value  of  0.44  mg/1. 
this  is  rounded  to  0.4  mg/1.  Conversely, 
a  value  of  0.45  mg/1  is  rounded  to  0.5 
mg/1.  Values  ending  with  5  or  more  are 
consistentiy  rounded  up.  EPA  believes 
that  roundi^  is  appropriate  because 
using  more  than  one  significant  figure 
would  imply  a  degree  of  precision  that  is 
not  warranted  given  tiie  large 
uncertainty  factors  (up  to  1.000)  which 
are  generedly  used  in  deriving  the 
MCLGs. 

D.  Summary  of  Proposed  MCLGs 

For  most  of  the  contaminants  for 
which  MCLGs  are  proposed  in  this 
notice,  the  Agency  is  proposing  MCLGs 
which  are  essentially  the  same  as  those 
proposed  in  the  November.  1985 
proposal.  For  these  contaminants,  the 
details  of  the  MCLG  calculations, 
including  the  RfD.  the  uncertainty  factor, 
the  DWEL  and  the  RSC  factor  are 
discussed  in  the  November.  1985  notice. 
Comments  submitted  on  the  RMCLs  of 
the  earlier  proposal  have  been 
considered  in  preparing  the  current 
MCLG  proposal,  and  resubmission  is  not 
necessary  unless  new  information  is 
available.  The  Agency's  initial  response 
to  previously  submitted  comments  are 
summarized  below.  EPA  will  prepare  a 
final  Comment/Response  document 
when  the  rule  is  promulgated. 

EPA  solicits  comments  on  all 
contaminants  particulariy  those  MCLGs 
which  were  revised  from  the  1985 
RMCLs.  EPA  also  solicits  comments  on 
MCLGs  proposed  for  the  first  time  in 
this  notice. 


EPA  is  reproposing  essentially  the 
same  MCLG  values  for  the  following 
contaminants  (some  levels  are  slightiy 
different  from  those  presented  in  the 
November  1985  proposal  because  the 
values  have  been  rounded  to  one 
significant  figure): 


Inorganic  Chemicalt 

Aibestos 
Cadmium 
Chromium 

Nitrate 
Nitrite 

Selenium 

Synthetic  Organic  Chemicals 

Acrylamide 

Alachlor 

Aldicarb 

Aldicarb  sulfoxide 

Carbofuran 

Chlordane 

Dibromochloropropane 

o-Dichlorobenzene 

Ethylbenzene 
Ethylene  dibromtde 
Heptachlor 
Heptachlor  epoxide 
Lindane 
Methoxychlor 
Peatachlorophenol 
PCBs 

Table  3.— Propos6o  MCLGs  for  the 
Inorganic  Chemicals 


IOC 


Asbestos ■"• — ■;;:•••"••:•:•■ 

(miHion  fibers/War  (longer  than  10  urn).) 

Barium 

Cadmium — ■ 

Ctwomium ~— •— — -— •• 

Mercury i 

Nitrate  ' 


Pro- 
posed 
MCLG 
(mg/l) 


Nitrite' 

Selenium.. 


5. 

0.005. 
0.1. 
0.002. 
10  (as 

N>. 
Kas 

N). 
0.05. 


'  MCLG  Hx  total  nitrate  and  nitrite=10  mg/L 

Table  4.— Proposed  MCLGs  for  the 
Synthetic  Organic  Chemicals 


cii-1.2-DichloroethyIene     Toluene 
2_4.0  Toxaphene 

Epichlorohydrin  145-TP 

EPA  is  proposing  new  MCLG  values 
for  the  following  contaminants: 

Inorganic  Chemicals 

Barium  I 

Mercury 

Total  nitrate  and  nitrite 

Synthetic  Organic  Chemicals 

Aldicarb  sulfone 

Atrazine 

1 .2-Dichloropropane 

Monochlorobenzene 

Styrene 

tran8-1.2-Dichloroethylene 

Xylene 

Table  3  presents  the  proposed  MCLGs 
for  the  inorganic  chemicals  and  Table  4 
presents  the  proposed  MCLGs  for  the 
synthetic  organic  chemicals. 


SOC 


Proposed 
MCLG  (mg/1) 


Acrylamide.. 

Alachlor 

Aldicarb 


Aklicait  sulfoxide , 

AMicarb  sulfone 

Atrazine — 

Cart>ofuran 

Chtordane 

Oibromochkxopropane 

o-Dichlorobenzene. — 

cis-1 .2-Dichk)roethytene....- 
lrans-1 ,2-Dichkxoethylene.. 

1 .2-Dichtoropropane 

2.4-0 — 

Epichlorohydrin 

Ethylbenzene 

Ethylene  dibromkJe 

Heptachkx 

Heptachlor  epoxide — 

Lindane 

Methoxychkx — 

Monochlorobenzene 

PCBs 

Pentachtorophenol 

Styrene - 

Tetrachloroethylene 

Tokjene 

Toxaphene _..._...- — 


Zero. 

Zero. 

0.01. 

0.01. 

0.04. 

0.003. 

0.04. 

Zero. 

Zero. 

0.6. 

0.07. 

0.1. 

Zera 

0.07. 

Zera 

0.7. 

Zero. 

Zero. 

Zero. 

0.0002. 

0.4. 

0.1. 

Zero. 

0.2. 

>  Zero/0.1. 

Zero. 

2. 

Zero. 
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Table  4.— Proposed  MCLGs  for  the 
Synthetic  Organic  Chemicals— Con- 
tinued 


I 


soc 


2.4,5-TP 

Xylenes  (total).. 


Proposed 
MCLG  (mg/1) 


0.05. 
10. 


■  EPA  proposes  an  MCLG  of  0.1  mg/1  based  upon 
a  (aroup  C  carcinogen  dassifRation  and  an  MCLG  of 
zero  based  on  a  group  Bi  classification. 

E.  Summary  of  Comments 

EPA  received  117  comments  on  the 
proposed  MCLGs  in  the  November  1985 
proposal.  A  brief  simmiary  of  the 
comments  dealing  with  general  issues 
concerning  the  MCLGs  follows.  Many  of 
these  comments  dealt  with  issues 
concerning  individual  chemicals  and  are 
simmiarized  in  the  chemical-specific 
discussions  below.  EPA  will  respond  to 
all  public  comments  related  to  this 
rulemaking  and  any  additional 
conmients  on  this  notice  when  the 
Agency  promulgates  a  final  rule. 

1.  Comments  on  MCLGs  and  MCLs 

Twelve  individuals  or  organizations 
addressed  the  term  "RMCL."  Most  of 
these  commenters  suggested  that  the 
name  be  changed  to  more  accurately 
reflect  its  true  meaning  as  a  non- 
enforceable  health  goal.  Others 
suggested  that  there  is  no  need  to 
establish  both  RMCLs  and  MCLs.  and 
that  the  process  should  be  integrated 
into  a  single,  science-supported 
standard,  the  MCL. 

One  commenter  discussed  the  use  of 
uncertainty  factors  in  setting  MCLGs 
and  MCLs.  This  conunenter  argued  that 
MCLGs  and  MCLs  should  be  calculated 
using  smaller  uncertainty  factors. 

EPA  response:  Under  the  SDWA 
Amendments  of  1986.  the  term 
recommended  maximum  contaminant 
level  (RMCL)  has  been  changed  to 
maximum  contaminant  level  goal 
(MCLG).  This  change  will  help  clarify 
the  non-enforceable  status  of  MCLGs. 
The  SDWA  requires  promulgation  of 
two  distinct  standards,  the  MCLG  and 
the  MCL  The  1986  Amendments  require 
that  MCLGs  and  MCLs  be  proposed  and 
promulgated  simultaneously. 

EPA  believes  the  uncertainty  factors 
utilized  in  deriving  the  proposed  MCLGs 
will  ensure  that  the  uncertainties  noted 
below  are  adequately  taken  into  account 
when  MCLGs  are  set.  The  use  of 
uncertainty  factors  represents  EPA's 
best  toxicology  judgments  considering 
the  quality  of  the  available  data.  These 
judgments  are  based  upon  procedures 
generally  accepted  in  the  scientific 
community.  The  MCLGs  are  health  goals 


set  at  levels  to  prevent  adverse  health 
effects  with  an  adequate  margin  of 
safety.  This  safety  margin  must  be 
sufficient  to  account  for  data 
uncertainties,  extrapolation  from  animal 
to  human  data,  and  other  factors.  The 
Agency  does  not  believe  that  the  use  of 
smaller  imcertainty  factors  will  ensure 
that  the  MCLGs  adequately  protect 
against  adverse  health  effects  with  an 
adequate  margin  of  safety. 

2.  Comments  on  the  Definition  of 
Commimity  Water  Systems 

Nine  individuals  or  organizations 
provided  comments  regarding  EPA's 
concerns  about  long-term  exposure  in 
non-community  water  systems  that 
serve  non-transient  populations,  such  as 
schools  and  factories.  Some  conunenters 
believed  that  the  definitions  of 
commtmity  and  non-conununity  public 
water  systems  should  be  unchanged. 
Other  commenters  felt  that  non- 
transient  non-community  water  systems 
should  meet  the  MCLs  applicable  to 
commimity  water  systems. 

EPA  response:  EPA  promulgated  a 
definition  of  "non-transient,  non- 
community  water  system"  (52  PR  2569a 
July  8. 1987;  40  CFR  141.2).  EPA 
addressed  comments  submitted  on  this 
issue  in  the  July  8  notice.  EPA  agrees 
with  the  commenters  that  non-transient, 
non-commimity  water  systems  should 
be  required  to  meet  the  same  MCLs  as 
community  water  systems  since  the 
chronic  health  risks  to  consimiers  in 
non-transient,  non-community  systems 
are  similar  to  those  in  commimity  water 
systems.  Consequentiy.  the  MCLs 
promulgated  in  tiiis  rulemaking  will 
apply  to  all  commimity  water  systems 
and  non-transient  non-community 
water  systems. 

3.  Conmients  on  Selection  of 
Contaminants  for  Regulation 

Twenty-five  conunenters  addressed 
EPA's  approach  to  selecting 
contaminants  for  regulation.  Under  this 
approach.  EPA  establishes  MCLGs  and 
MCLs  for  substances  that  may  present  a 
drinking  water  health  concern.  Most 
commenters  supported  this  approach. 
Several  commenters  disagreed  with  this 
approach  and  felt  that  EPA  should  only 
regulate  when  contaminants  (1)  pose 
significant  adverse  health  effects,  (2)  are 
actually  or  likely  to  be  present  in 
drinking  water,  and  (3)  are  detectable  by 
available  analytical  techniques. 

EPA  response:  Since  the  ANPRM  and 
proposal  in  November,  1985,  the  SDWA 
was  amended  in  1986,  and  EPA  is  now 
mandated  to  set  MCLGs  and  MCLs  or 
treatment  techniques  for  all  of  the 
contaminants  referenced  in  §  1412(b)(1). 
except  for  seven  chemicals  which  may 


be  substituted  out  of  the  hst  (see  52  FR 
25720). 

4.  Comments  on  Selection  of  Specific 
Contaminants  for  Regulation 

Fifteen  individuals  or  organizations 
submitted  comments  concerning  the 
selection  of  specific  contaminants  for 
regulation.  Several  commenters 
discussed  the  lack  of  human  health  data 
for  these  contaminants  in  drinking 
water.  One  commenter  stated  that 
MCLGs  and  MCLs  should  not  be  set  for 
synthetic  organic  chemicals  since 
insufficient  health  effects  data  exists  to 
evaluate  these  chemicals. 

EPA  response:  As  noted  above, 
although  EPA  asked  for  public 
comments  on  which  contaminants  to 
regulate,  the  SDWA  now  specifies  83 
contaminants  which  must  be  regulated 
by  June  19, 1989.  Under  the  Act  EPA  has 
the  discretion  to  substitute  for  seven  of 
these  compounds.  On  January  22, 1987 
(53  FR  1892)  EPA  pubhshed  iU  Ust  of 
seven  substitutes.  EPA  agrees  that 
human  health  data  for  contaminants  of 
concern  are  often  limited.  However, 
EPA  does  not  agree  that  there  are 
insufficient  health  effects  data  to  justify 
regulating  the  organic  chemicals. 
Available  health  effects  data  indicate 
that  these  chemicals  can  cause  adverse 
health  effects  under  certain  conditions. 
The  MCLGs  are  proposed  at  levels  to 
prevent  these  effects  with  an  adequate 
margin  of  safefy.  The  SDWA  requires 
EPA  to  regulate  synthetic  organic 
chemicals  covered  in  this  notice. 

5.  Comments  on  Procedures  for 
Calculating  MCLGs 

Twenfy-two  commenters  provided 
comments  on  the  procedure  for 
calculating  MCLGs.  A  few  commenters 
stated  thfft  the  term  Acceptable  Daily 
Intake  (ADI)  was  confusing  and 
suggested  that  EPA  derive  only  a  single 
number  (the  MCLG). 

EPA  response:  EPA  has  substituted 
the  term  Reference  Dose  (RfD)  for  ADI. 
EPA  believes  that  the  derivation  of  the 
RfD  value  is  an  important  step  in 
determining  and  explaining  the  level  of 
a  contaminant  which  meets  the 
statutory  standard  for  MCLGs.  (See  the 
July  8, 1987  Federal  Register  Notice  for 
discussion  of  calculating  the  MCLG.) 

6.  Comments  on  Three-Category 
Approach  for  Setting  MCLGs 

Twenty-seven  individuals  or 
organizations  discussed  the  three- 
category  approach  for  setting  MCLGs.  as 
presented  in  Table  1  above.  The 
majorify  of  commenters  endorsed  this 
approach.  Several  commenters  criticized 
the  Agency's  policy  of  setting  the  M!CLG 
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at  nro  for  known  or  probable  human 
carcinogens. 

EPA  nsponee:  EPA  believes  setting 
MCLGs  for  known  or  probable  human 
carcinogens  at  zero  is  consistent  %vith  th: 
statutory  directive  to  set  MCLGs  at  the 
level  at  which  no  known  or  anticipated 
adverse  effects  on  the  health  of  persons 
occur  and  which  provide  for  an 
adequate  margte  of  safety.  The  U.S. 
Court  of  Appeals  for  the  D.C  Circuit  has 
upheld  this  approach  in  NRDC  v. 
Thomas,  824  F.2d  1211  (D.C.  Cir.  1987). 
As  discussed  previously.  Uie  Agency 
continues  to  believe  that  MCLGs  of  «ero 
are  consistent  «vith  the  statutory 
directive. 

7.  Comments  on  Monitoring  and 
Reporting  Requirements 

Thirteen  commenters  discussed 
monitoring  and  reporting  requirements 
for  the  regulated  contaminants.  Several 
commenters  felt  that  each  State  should 
establish  its  own  public  notification  and 
monitoring  requirements  and  maintain 
all  responsibility  for  issuing  variances. 
One  commenter  noted  that  the  States 
strongly  support  maximom  State 
discretion  in  establishing  monitoring 
requirements,  particulariy  for  synthetic 
organic  chemicals. 

A  number  of  commenters  discussed 
the  three-tiered  monitoring  scheme 
which  varies  monitoring  requirements 
based  upon  the  occurrence  and  health 
effects  of  the  specific  contaminanto. 
Most  commenters  expressed  support  for 
this  monitoring  approach  and  the 
resulting  fiexlbility.  Two  commenters 
were  concerned  that  the  guidelines  for 
each  tier  will  not  have  enough  flexibility 
resulting  in  small  systems  undertaking 
costly  monitoring  programs  which  are 
not  affordable. 

EPA  response:  The  SDWA  mandates 
that  EPA  establish  MCLGs/MCU, 
public  notification,  monitoring  and 
variance  requirements  (among  others) 
while  States  may  implement  and  enforce 
these  requirements.  The  monitoring 
requiremenU  for  this  regulation  propose 
a  phased-in  sampling  requirement  based 
on  system  size  and  reduced  monitoring 
frequency  for  small  systems.  This 
approach  would  reduce  the  small 
system  economic  burden  of  monitoring. 
Furthermore,  today's  proposed  rule 
allows  the  State  flexibility  in  requiring 
initial  monitoring  for  pesticides  and 
PCBs  based  upon  a  vulnerability 
assessment.  The  proposed  repeat 
monitoring  frequency  for  these 
contaminants  is  also  dependent  upon 
the  system's  vulnerability  and  whether 
pesticides  or  PCBs  are  detected  in  initial 
sampling  results. 


8.  Comments  on  Financial 
Considerations 

Six  individuals  or  organizations 
discussed  financial  considerations  in 
developing  regulations.  Several 
commenters  stated  that  national 
drinking  water  standards  (induding  the 
monitoring  requirements)  should  be 
flexible  and  cost-effective. 

EPA  response:  Under  the  SDWA, 
MCLs  are  applicable  nationwide  and 
apply  to  all  systems,  except  where  a 
public  water  supply  obtains  a  variance 
or  exemption  under  the  Act  EPA  does 
take  costs  into  consideration  in 
developing  NPDWRs  and  the  Agency 
agrees  that  cost  effectiveness 
considerations  should  be  taken  into 
account.  In  terms  of  compliance 
monitoring.  EPA  agrees  that  the 
monitoring  requirements  should  be 
tailored  to  local  conditions  and  is 
proposing  monitoring  requirements 
which  allow  States  to  determine  which 
systems  must  monitor  based  on  a 
vulnerability  assessment 


F.  Proposed  MCLGs  for  Inorganic 
Chemicals 


1.  Asbestos.  EPA  proposed  an  MCLG 
of  7.1  million  fibers/liter  for  asbestos 
fibers  exceeding  10  um  in  length  in 
November  1985.  That  proposal  was 
based  upon  evidence  of  occurrence  of 
benign  polyps  in  male  rats  following 
oral  administration  of  intermediate  (>10 
um  range  chrysotile  asbestos.  EPA  also 
requested  comment  on  the  option  of  not 
proposing  a  primary  regulation  for 
asbestos  due  to  the  inconclusive  nature 
of  the  health  data.  EPA  has  reexamined 
both  options  and  has  decided  to 
repropose  an  MCLG  of  7  million  long 
fibers/liter  (rounded  off  from  7.1  million) 
since  sufficient  health  and  occurrence 
data  exist  to  justify  a  national  regulation 
and  the  1986  SDWA  Amendments 
require  the  Agency  to  regulate  this 
contaminant. 

EPA  has  classified  asbestos  as  a 
Group  A.  known  human  carcinogen, 
based  upon  human  and  animal  evidence 
that  inhaled  asbestos  is  associated  with 
lung  tumors.  However.  EPA  has  not 
proposed  an  MCLG  for  asbestos  based 
upon  this  classification,  since  the 
evidence  for  the  association  between 
ingested  asbestos  and  cancer  is  limited 
(see  discussion  at  50  FR  46961).  Instead. 
EPA  has  proposed  an  asbestos  MCLG 
considering  the  chemical  for  drinking 
water  purposes  as  if  it  were  in  Group  C. 
based  on  the  limited  evidence  of 
carcinogenic  effects  via  ingestion. 

EPA  has  considered  whether 
inhalation  exposure  to  indoor  airborne 
asbestos  from  the  water  could  present  a 
health  concern.  EPA  examined  this  issue 


and  baaed  upon  available  data  has 
conchided  that  the  risk  of  this  route  of 
exposure  is  not  significant  This  is 
supported  by  a  recent  study  from  the 
New  York  State  Department  of  Health 
(1966)  (Investigation  of  Indoor  Airborne 
Asbestos.  Woodstock.  New  York.  1988). 
This  is  considered  to  be  a  worst  case 
example  since  the  drinking  water  was 
very  corrosive  resulting  in  severe 
degradation  of  the  water  system's 
asbestos-cement  (A/C)  pipe,  levels  of 
asbestos  were  measured  in  excess  of 
300  million  fibers  per  liter.  Levels  of 
asbestos  in  air  were  found  not  to  be 
significantly  different  than  background 
levels.  Also,  the  levels  in  drinking  water 
from  corrosion  of  A/C  pipe  will  be 
controlled  in  some  systems  by  the 
corrosion  control  treatment  technique 
regulation  for  lead  and  copper  currently 
being  developed  by  EPA. 

On  January  29, 1986,  EPA  proposed  a 
rule  under  Section  6  of  the  Toxic 
Substances  Control  Act  (TSCA)  to  ban 
the  manufacture  of  certain  asbestos 
products,  including  A/C  pipe,  and  to 
phase  out  others.  The  TSCA  proposal 
does  not  impact  the  use  of  currently 
installed  A/C  pipe.  EPA  recommends 
that  water  suppliers  adopt  corrosion 
control  strategies  to  minimize  corrosion 
of  A/C  piping  material. 

Public  comments:  A  total  of  23 
individuals  or  organizations  commented 
on  the  MCLG  proposal  for  asbestos.  A 
number  of  commenters  stated  that  it 
was  not  appropriate  to  set  an  MCLG  for 
asbestos  sinc«  there  are  inadequate 
data  to  establish  that  ingestion  of 
asbestos  fibers  presents  a  health  risk. 
Three  commenters  felt  that  since 
epidemiological  studies  have  not  shown 
a  correlation  between  asbestos  in 
drinking  water  and  cancer  and  the  only 
evidence  of  carcinogenicity  of  asbestos 
by  ingestion  is  from  the  National 
Toxicology  Program  (NTP)  bioassay,  an 
MCLG  should  not  be  established. 

Several  commenters  stated  that  it  is 
not  appropriate  to  set  an  MCLG  for 
asbestos  since  there  are  inadequate 
occurrence  data.  They  stated  that  the 
NTP  bioassay  indicated  that  only 
asbestos  fibers  longer  than  10  um 
appear  to  be  of  health  significance  in 
drinking  water  and  there  are  no  data 
that  indicate  that  fibers  longer  than  10 
um  occur  in  drinking  water. 

Additional  commenters  felt  that  an 
MCLG  should  not  be  established  for 
asbestos,  since  analytical  methods  to 
measure  low  levels  of  asbestos  are  not 
available.  One  commenter  agreed  that  it 
was  appropriate  to  set  an  MCLG  for 
asbestos  but  expressed  concern  over  the 
expense  involved  in  monitoring  for 
asbestos.  Another  commenter  felt  that 


imprecise  analytical  results  can  only 
justify  an  MCLG  of  one  significant 
figure.  One  commenter  stated  that  the 
EPA  did  not  consider  the  interactive 
effects  observed  in  the  NTP  bioassay. 
EPA  response:  EPA  recognizes  that 
the  evidence  of  the  health  effects  of 
ingested  asbestos  is  limited.  There  was 
an  increased  incidence  of  benign  polyps 
in  male  rats  following  ingestion  of 
intermediate  (>10  um  in  length)  range 
chrysotile  asbestos.  However,  EPA 
believes  that  there  is  a  sufficient  basis 
to  justify  regulating  asbestos  for  the 
reasons  outlined  in  the  November  13. 
1985.  notice.  Furthermore,  the  1988 
SDWA  Amendments  direct  EPA  to 
regulate  asbestos. 

EPA  believes  that  sufficient 
occurrence  data  exist  to  warrant  an 
MCLG  for  asbestos,  since  asbestos 
entering  water  supplies  fitim  asbestos/ 
cement  pipe  is  common  where  corrosive 
water  is  being  used.  While  EPA  agrees 
that  the  great  majority  of  the  asbestos 
fibers  found  in  ground  and  surface 
waters  are  less  than  10  um  in  length, 
available  data  indicate  that  a  small 
percentage  of  fibers  are  greater  than  10 
um  in  length. 

Under  the  SDWA,  the  availability  of 
analytical  methods  is  not  a  prerequisite 
to  the  establishment  of  an  MCLG  for  a 
contaminant  Rather,  that  availability 
impacts  on  whether  EPA  promulgates  an 
MCL  or  treatment  technique  as  the 
enforceable  standard  (see  sections  IV 
and  VI  for  a  discussion  of  analytical 
methods  and  monitoring  requirements 
for  asbestos  proposed  in  this  notice). 

EPA  is  proposing  that  only  vulnerable 
systems  monitor  for  asbestos,  based 
upon  a  vulnerability  determination  by 
the  State.  This  should  significantly 
reduce  the  costs  of  monitoring. 

EPA  agrees  that  this  MCLG  should 
only  be  one  significant  figure  and  is 
reproposing  an  MCLG  of  7  million 
fibers/liter  for  asbestos  fibers  exceeding 
10  um  in  length. 

Regarding  the  comment  on  interactive 
effects,  the  NTP  bioassay  which  studied 
rats  exposed  to  1,2-dimethyl-hydrazine 
dihydrochloride  (DMH)  and  DMH  with 
intermediate  range  chrysotile  asbestos 
did  not  appear  to  significantly  affect  the 
carcinogenic  potential  of  DMH.  neither 
increasing  or  decreasing  biologically 
important  neoplasms. 

2.  Barium.  EPA  proposed  an  MCLG  of 
1.5  mg/l  for  barium  in  the  November 
1985  proposal  on  the  basis  of  a  study 
showing  that  chronic  exposure  to 
barium  resulted  in  hypertension  in  rats 
(Perry.  H.M.,  Kopp,  S.)..  Erlanger.  M.W.. 
Perry,  E.F.  1983.  "Cardiovascular  Effects 
of  Chronic  Barium  Ingestion."  In: 
Hemphill,  D.D.,  ed..  Trace  Substances  in 
En  vironmental  Health^XVII. 


Proceedings  of  University  of  Missouri's 
17th  Annual  Conference  on  Trace 
Substances  in  Environmental  Health. 
Columbia,  MO:  University  of  Missouri 
Press).  The  1985  notice  also  described 
the  results  of  an  epidemiology  study 
which  found  that  male  and  female 
adults  consuming  drinking  water 
containing  high  levels  of  barium  (7.3  mg/ 
I)  for  more  than  ten  years  did  not 
manifest  significant  differences  in  mean 
systolic/diastolic  blood  pressures 
(Brenniman,  G.R.,  Kojola,  W.R,  Levy, 
P.S.,  Camow,  B.W.,  Namekata.  T.  1981. 
"High  Barium  Levels  in  Public  Drinking 
Water  and  Its  Association  with  Elevated 
Blood  Pressure."  Arch.  Environ.  Health. 
36(l):28-32:  and  see  also  Brenniman. 
G.R.,  Levy.  P.S.  1984.  "Epidemiological 
Study  of  Barium  in  Illinois  Drinking 
Water  Supplies.")  While  the  Agency 
proposed  an  MCLG  of  1.5  mg/l.  EPA 
also  solicited  comment  on  whether  the 
MCLG  for  barium  should  be  based  upon 
a  chronic  suggested  no-adverse- 
response  level  (SNARL)  of  4.7  mg/l 
derived  by  the  National  Academy  of 
Science  (NAS)  (Drinking  Water  and 
Health.  1982.  VoL  IV).  EPA  noted  some 
concerns  about  the  Perry  and  Brenniman 
studies  as  well  as  the  SNARL  derived  by 
the  NAS.  Because  of  these  questions. 
EPA  believed  that  further  study  was 
appropriate  and  the  Agency  instituted  a 
human  study  subsequent  to  the  1985 
notice  that  examined  the  effect  of 
barium  in  drinking  water  on  blood 
pressure  (Wones  et  aL,  1987.  "Lack  of 
Effect  of  Drinking  Water  Barium  on 
Cardiovascular  Risk  Factors." 
University  of  Cincinnati  College  of 
Medicine.  Cincinnati.  OH,  manuscript  in 
preparation).  After  reevaluating  the 
available  data  in  light  of  the  human 
study.  EPA  is  reproposing  an  MCLG  of  5 
mg/l  for  barium. 

In  the  Wones  study,  eleven  healthy 
men  were  enrolled  in  a  10-week  dose- 
response  protocol  in  which  diet  was 
controlled,  other  aspects  of  lifestyle 
known  to  affect  cardiac  risk  factors 
were  controlled,  and  the  barium  content 
of  the  drinking  water  (1.5  l/day)  was 
varied  fix>m  0  (first  2  weeks)  to  5  mg/l 
(next  4  weeks)  to  10  mg/l  (last  4  weeks). 
Multiple  blood  and  urine  samples, 
morning  and  evening  blood  pressures, 
and  48-hour  electrocardiographic 
monitoring  were  performed  at  each  dose 
of  barium.  There  were  no  changes  in 
morning  or  evening  systolic  or  diastolic 
blood  pressures,  plasma  cholesterol  or 
lipoprotein  or  apolipoprotein  levels, 
serum  potassium  or  total  calcium  or 
glucose  levels,  or  urine  metanephrine 
levels.  There  were  no  arrythmias  related 
to  barium  exposure  detected  on 
electrocardiographic  monitoring.  In 
summary,  drinking  water  barium  at 


levels  of  5  and  10  mg/l  did  not  appear  to 
affect  any  of  the  cardiovascular  risk 
factors  studied  in  this  project 

In  li^t  of  the  Wones  et  al.  study.  EPA 
beheves  that  it  is  not  appropriate  to  rely 
on  the  Perry  et  al.  study  in  deriving  the 
MCLG  for  barium.  As  the  Agency  noted 
in  the  preamble  to  the  1965  proposal,  the 
rats  in  the  study  were  exposed  to 
minimal  levels  of  trace  metals,  including 
calcium,  and  the  lack  of  calcium  may 
have  contributed  to  the 
hypertensinogenic  effects  observed. 
Because  the  weight  of  the  available 
human  data  (Wones  et  al..  1987; 
Brenniman  et  aL,  1981:  Breimiman  and 
Levy,  1964)  appear  to  contradict  the 
results  found  in  the  Perry  et  al.  rat  study 
and  thereby  substantiate  the  Agency's 
concerns  about  that  study.  EPA  is  not 
relying  on  Perry  et  al.  to  derive  the 
reproposed  MCLG. 

The  Wones  et  al.  study  failed  to 
detect  adverse  effects  at  10  mg/L  EPA 
has  applied  an  uncertainty  factor  of  2  to 
derive  an  MCLG  of  5  mg/L  EPA  applied 
an  uncertainty  factor  of  2  rather  than  a 
factor  of  10  which  would  normally  be 
applied  with  a  human  study  «vith  a 
NOAEL  due  to  the  fact  that  the  study  is 
corroborated  by  the  results  of  other 
studies  (i.e.,  the  Brenniman  et  al..  1961 
study).  EPA  has  not  factored  RSC  into 
this  number  since  the  basis  is  a  human 
study  in  which  contribution  fitmi  food 
and  air  is  already  taken  into  account. 
The  reproposed  MCLG  is  supported  by 
the  results  of  Brenniman  et  al..  which 
failed  to  find  adverse  effects  at  slightly 
higher  levels  of  7.3  mg/l.  Furthermore, 
the  reproposed  MCLG  is  also  consistent 
with  the  4.7  mg/l  value  recommended  by 
the  NAS.  EPA  stated  in  the  preamble  to 
the  1985  proposal  that  4.7  mg/l  did  not 
appear  to  be  adequately  protective  of 
children.  EPA  now  believes  this  is  not 
the  case  since  hypertension  is  an  effect 
which  is  seen  after  many  years  of 
exposure  and  thus  adults  would  be  the 
population  at  risk  for  this  effect. 

EPA  requests  public  comment  on  the 
approach  used  to  set  the  MCLG  for 
barium. 

Public  Comments:  A  total  of  14 
individuals  or  organizations  submitted 
comments  in  response  to  the  barium 
proposal. 

One  commenter  raised  two  points 
regarding  the  health  effects  of  barium: 
(1)  barium  may  have  beneficial  effects 
on  teeth  and  bone,  and  (2)  EPA  hr.s 
incorrectly  assumed  that  barium  acts 
with  no  toxic  threshold.  One  commenter 
argued  that  barium  should  not  be 
classified  as  a  heavy  metal  since  the 
solubility  of  barium  is  adequate  to  allow 
excretion  from  the  body  and  prevent 
cumulative  toxicity. 
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One  conunenter  stated  that  EPA 
should  distinguish  between  salts  of 
barium  that  are  water  soluble  (chloride, 
nitrate,  bicarbonate)  and  those  that  are 
water  insoluble  (sulfate,  phosphate, 
carbonate).  Two  conunenters  expressed 
support  for  the  proposed  MCLG  of  1.5 
mg/l  for  barium,  but  most  commenters 
disagreed  with  the  proposed  MCLG. 
arguing  Uiat  it  is  unduly  restrictive  and 
should  be  higher.  Reasons  cited  in 
support  of  this  argument  included  the 
following:  no  information  is  presented  to 
indicate  barium  occurs  in  public  water 
systems  at  concentrations  of  4.7  to  7.0 
mg/l.  so  barium  should  not  be  regulated; 
there  is  no  evidence  that  barium 
bioaccumulates.  so  there  is  no  reason  to 
expect  cumulative  damage:  available 
epidemiological  studies  indicate  that 
barium-containing  water  does  not  cause 
hypertension  or  cardiovascular 
problems:  and  establishment  of  a 
stringent  MCLG  will  impose 
considerable  cost  of  compliance  without 
significant  health  benefits. 

One  commenter  stated  that  the  MCL 
should  be  retained  at  the  present  level 
of  1.0  mg/l  until  it  can  be  proven 
conclusively  that  the  proposed  new 
level  (1.5  mg/l)  will  not  have 
hypertensinogenic  or  cardioloxic  effects. 
A  number  of  commenters  argued  that  it 
is  not  appropriate  to  base  the  MCLG  for 
barium  on  the  cardiovascular  effects  in 
rate  reported  by  Perry  et  al.  (1983).  The 
reasons  cited  for  this  included  the 
following:  the  resulU  are  based  on 
intravenous  administration,  which  is  not 
an  appropriate  model  for  oral  exposure: 
the  effects  have  been  demonstrated  in 
only  one  study:  and  available  human 
data  are  more  relevant  than  animal 

data.  .  .    . 

A  number  of  commenters  argued  that 
the  study  by  Brenniman  et  al.  (1981)  is 
adequate  to  establish  that  ingestion  of 
water  containing  7.3  mg/l  of  barium 
does  not  result  in  hypertension  in 
humans,  and  that  this  should  serve  as 
the  MCLG.  .  .    . 

A  number  of  commenters  argued  that 
the  proposed  MCLG  for  barium  is 
unduly  restrictive  and  that  the  chronic 
SNARL  of  4.7  mg/l  calculated  by  NAS  is 
a  more  appropriate  value.  These 
commenters  stated  that  the  study  by 
Brenniman  et  al.  (1981)  conHrms  that  a 
concentration  of  4.7  mg/l  is  not 
associated  with  adverse  effects  in 
humans,  supporting  the  SNARL 
proposed  by  NAS. 

EPA  Response:  EPA  is  aware  of  only 
one  report  [Sanders.  H.).  1971.  Chemical 
ai,J  Engineering  News.  Feb.  25. 1980, 
page  38)  showing  beneficial  effects  of 
barium  in  animals,  and  EPA  does  not 
believe  there  is  adequate  evidence  to 
conclude  that  barium  is  beneficial  to 


humans.  EPA  believes  there  is  a 
threshold  for  health  effects  due  to 
barium,  and  has  set  an  MCLG  based  on 
the  threshold  value  determined  from 
several  exposure  studies. 

Whether  barium  should  be  classified 
as  a  heavy  metal  is  irrelevant  to  the 
establishment  of  an  MCLG  for  this 
contaminant.  The  data  cleariy  indicate 
that  there  are  adverse  health  effects 
from  exposure  to  barium  and  the  MCLG 
is  proposed  at  the  level  which  will 
prevent  those  effects  with  an  adequate 
margin  of  safety  (see  the  Criteria 
Document  on  Biarium). 

While  barium  sulfate  is  pooriy 
soluble,  it  is  not  insoluble,  and  EPA  is 
aware  of  no  data  indicating  that 
dissolved  barium  sulfate  is  not  absorbed 
from  the  gastrointestinal  tract. 
Moreover,  insoluble  barium  salts  may 
be  partially  solubilized  in  the  acid 
environment  of  the  stomach. 

The  commenter  is  incorrect  in  stating 
that  barium  does  not  occur  in  drinking 
water  at  concentrations  of  4.7  to  7.0 
mg/l.  Barium  is  widely  distributed  in 
drinking  water,  and  high  levels  do  occur 
(Brenniman  et  al..  1981:  Brenniman  and 
Levy.  1984). 

All  the  available  evidence  mdicates 
that  barium  is  toxic  to  humans  and 
therefore  the  issue  of  bioaccumulation  in 
the  body  is  irrelevant  to  the  issue  of 
what  level  will  prevent  those  effects 
with  an  adequate  margin  of  safety. 

Although  the  commenter  is  correct  in 
stating  that  the  available 
epidemiological  studies  have  not  shown 
cardiovascular  effects  in  humans,  the 
available  animal  studies  have 
demonstrated  that  hypertension  is 
associated  with  exposure  to  barium. 
Furthermore,  EPA  has  chosen  the 
highest  NOAEL  from  the  available 
human  studies  in  order  to  be  protective 
against  the  occurrence  of  cardiovascular 
effects  in  the  human  population. 

Derivation  of  an  MCLG  (a 
nonenforceable  health  goal)  is  based  on 
consideration  of  health  effects  only,  and 
does  not  consider  the  cost  of 
compliance.  The  costs  of  compliance  are 
considered  in  the  derivation  of  the  MCL 
(see  Section  IV). 

Regarding  retaining  the  MCL  at  1.0 
mg/l.  EPA  has  determined  that  the 
reproposed  MCLG  of  5  mg/l  will  prevent 
adverse  health  effects  (hypertension  or 
cardioloxic  effects)  with  an  adequate 
margin  of  safety.  Thus.  EPA  does  not 
agree  with  the  commenter  that  the  MCL 
should  not  be  revised. 

EPA  is  no  longer  relying  solely  on  the 
Perry  et  al.  study  in  determining  the 
MCLG  for  barium,  for  the  reasons 
explained  above.  However.  EPA  does 
not  agree  with  the  comment«rs  that 
intravenous  administration  should  not 


be  considered  an  appropriate  model  for 
oral  administration.  Intravenous 
administration  is  accepted  by 
toxicologists  as  a  valid  testing  method 
and  may  be  used  to  approximate  oral 
exposure.  EPA  agrees  with  the 
commenters  that  more  than  one  study 
should  be  considered,  if  available,  and 
that,  in  this  case,  the  available  human 
data  are  more  relevant  in  determining 
the  human  health  effects  of  barium 
exposure  than  the  available  animal 
data.  Therefore,  EPA  is  basing  the 
reproposed  MCLG  on  the  weight  of  all 
the  available  evidence. 

EPA  has  considered  the  Brenniman  et 
al.  study  in  determining  that  the 
reproposed  MCLG  adequately  protects 
against  adverse  effects  with  an 
adequate  margin  of  safety.  The  Agency 
has  derived  the  MCLG  based  on  a 
NOAEL  of  10  mg/l  derived  from  the 
Wones  study.  EPA  does  not  believe  that 
setting  the  MCLG  at  the  NOAEL  from 
the  Brenniman  study  is  appropriate, 
since  that  level  does  not  include  an 
imcertainty  factor.  The  reproposed 
MCLG  at  5  mg/l  of  very  close  to  the 
NAS  value  of  4.7  mg/l.  and  EPA  agrees 
with  several  commenters  that  this  level 
is  appropriate. 

3.  Cadmium.  EPA  proposed  an  MCLG 
of  0.005  mg/l  for  cadmium  in  the 
November  1985  proposal.  This  was 
based  upon  a  DWEL  of  0.018  mg/l.  using 
renal  dysfunction  as  an  endpoint.  EPA 
has  classified  cadmium  in  Group  Bl. 
probable  human  carcinogen,  based  upon 
evidence  of  lung  cancer  in  humans  due 
to  inhalation  exposure.  However.  EPA 
did  not  propose  an  MCLG  for  cadmium 
based  upon  this  classification,  since 
cadmium  has  not  been  shown  to  be 
carcinogenic  through  ingestion.  Instead. 
EPA  proposed  an  MCLG  for  cadmium 
based  upon  chronic  toxicity  data.  Since 
there  is  inadequate  dose-response  data 
to  characterize  the  presence  or  lack  of  a 
carcinogenic  hazard.  EPA  is  regulating 
cadmium  for  drinking  water  purposes  as 
if  it  were  in  Group  D.  No  new  relevant 
data  which  changes  the  conclusions 
presented  in  the  November  1985  notice 
have  become  available  since  its 
publication.  EPA  is  therefore 
reproposing  an  MCLG  of  0.005  mg/l  for 
cadmium. 

Public  comments:  Nine  individuals  or 
organizations  commented  on  the  MCLG 
proposal  for  cadmium.  Five  commenters 
agreed  with  the  proposed  MCLG.  stating 
that  there  are  adequate  health  effects 
and  occurrence  data  and  the  value  is  in 
accord  with  the  Suggested-No- Adverse- 
Response-Level  (SNARL)  proposed  by 
the  National  Academy  of  Sciences 
(NAS).  One  commenter  stated  that  the 
present  MCL  of  0.01  mg/l  was  fully 


protective  and  should  not  be  lowered. 
Another  commenter  felt  that  the 
assumption  of  25  percent  drinking  water 
contribution  in  the  MCLG  calculation 
was  too  high.  One  commenter  stated 
that  EPA  should  regulate  cadmium  as  a 
carcinogen. 

EPA  response:  Regarding  the  lowering 
of  the  present  MCL.  EPA  believes  that 
this  lower  proposed  MCLG  is  protective 
against  adverse  effects  with  an 
adequate  margin  of  safety,  for  the 
reasons  discussed  in  the  November  1965 
notice. 

Regarding  the  25  percent  drinking 
water  contribution  for  cadmium.  EPA 
believes  that  this  value  is  appropriate, 
since  evidence  indicates  that  absorption 
of  cadmium  is  greater  fit)m  water  than 
from  food.  Thus,  absorbed  cadmium 
from  the  drinking  water  would 
contribute  more  than  die  20%  which  EPA 
believes  is  appropriate  to  allocate  to 
drinking  water  when  data  indicating 
relative  source  contribution  are  not 
available.  Since  actual  data  are  not 
available  with  regard  to  cadmium,  EPA 
believes  that  25  percent  is  an 
appropriate  estimate.  The  commenter 
provided  no  data  to  dispute  this 
assumption.  Furthermore,  use  of  a  25% 
drinking  water  contribution  yields  a 
proposed  MCLG  which  is  consistent 
with  the  World  Health  Oi:ganization 
(WHO)  recommendation  of  0.005  mg/l 
for  cachnium  (Guidelines  for  Drinking 
Water  Quality.  Volume  1.  WHO. 
Geneva.  1984).  EPA  has  classified 
cadmium  in  Group  Bl.  probable  human 
carcinogen,  based  upon  evidence  of  lung 
cancer  from  inhalation  exposure. 
However.  EPA  is  regulating  cadmium  for 
drinking  water  purposes  as  if  it  were  in 
Group  D,  since  there  is  no  evidence  of 
cancer  from  ingestion  exposure. 

4.  Chromium.  EPA  proposed  an  MCLG 
of  0.12  mg/l  for  total  chromium  (Cr  III 
and  Cr  Vlj  in  the  November  1985 
proposal.  EPA  has  classified  chromium 
in  Group  A.  known  human  carcinogen, 
based  upon  evidence  that  chromium  VI 
causes  lung  cancer  in  humans  and 
animals  through  inhalation  exposure. 
EPA  did  not  propose  an  MCOG  for 
chromium  based  upon  this  classification, 
since  chromium  has  not  been  shown  to 
be  carcinogenic  through  ingestion. 
Instead.  EPA  has  proposed  an  MCLG  for 
chromimn  based  upon  chronic  toxicity 
data,  since  there  is  inadequate  dose- 
response  data  to  characterize  the 
presence  or  lack  of  a  carcinogenic 
hazard.  EPA  is  regulating  chromium  for 
drinking  water  purposes  as  if  it  were  in 
Group  D.  No  new  data  which  would 
change  the  conclusions  presented  in  the 
November  1985  notice  have  become 
available  since  its  publication.  EPA  is 


therefore  reproposing  an  MCLG  of  0.1 
mg/l  for  total  chromium,  rounded  from 
the  proposed  value  of  0.12  mg/l. 

Public  comments:  Fourteen 
individuals  or  organizations  commented 
on  the  MCLG  proposal  for  chromium. 
One  commenter  stated  that  an  MCLG 
should  not  be  established  for  chromium 
since  the  data  are  inadequate  to  show 
that  ingestion  of  chromium  is  associated 
with  carcinogenicity.  Another 
commenter  felt  that  there  should  be  no 
change  in  the  existing  chromium 
regulation. 

Several  commenters  stated  that  the 
MCLG  for  chromium  should  be  based  on 
Cr  VI  instead  of  total  chromium  since  (1) 
analytical  methods  exist  for  measuring 
Cr  VI.  (2)  problems  exist  in  applying  an 
MCLG  based  on  Cr  VI  to  other  valence 
states  and  (3)  there  is  no  evidence  that 
Cr  III  is  oxidized  to  Cr  VI  during 
drinking  water  disinfecfion. 

Several  commenters  supported  the 
proposed  MCLG  for  chromium  based  on 
total  chromium,  while  a  number  of 
commenters  argued  that  separate 
MCLGs  should  be  established  for  the 
two  valence  states  of  chromium,  with 
main  attention  on  Cr  VI  due  to  the 
greater  toxicity  of  this  valence  state. 
Several  commenters  stated  that  the 
MCLG  for  Cr  III  can  be  much  higher  or 
even  eliminated.  One  commenter  stated 
that  EPA  should  regulate  chromium  as  a 
carcinogen.  Another  commenter  felt 
EPA  should  have  assumed  a  drinking 
water  contribution  of  20  percent,  not  70 
percent,  since  the  contribution  from  food 
ranges  from  50  percent  to  99  percent 

EPA  response:  The  MCLG  for 
chromium  is  not  based  on 
carcinogenicity.  While  there  is 
convincing  evidence  that  occupational 
exposure  (i.e.,  inhalation)  to  Cr  VI  may 
lead  to  cancer  of  the  respiratory  tract 
(NAS.  1977.  Drinking  Water  and  Health. 
Washington,  DC:  National  Academy 
Press,  pp.  241-246.  August  1984.),  EPA 
believes  that  the  nature  of  the 
carcinogenic  hazard  via  ingestion 
cannot  at  present  be  defined.  In  this 
regard,  EPA's  Cancer  Risk  Assessment 
Verification  Endeavor  (CRAVE),  an 
intra-Agency  group  which  examines  the 
carcinogenic  classification  of  chemicals, 
has  concluded  that  there  is  adequate 
evidence  to  conclude  that  Cr  VI  is 
oncogenic  via  inhalation  in  humans 
(EPA  Category  A).  However,  CRAVE 
concluded  that  there  was  inadequate 
data  to  demonstrate  that  Cr  VI  has  an 
oncogenic  potential  via  ingestion.  As 
there  is  inadequate  evidence  to  suggest 
that  chromium  presents  a  carcinogenic 
risk  via  ingestion,  EPA  has  based  the 
proposed  MCLG  on  a  study  which 


examined  the  non-carcinogenic  effects 
following  oral  administration  of  Cr  VL 

EPA  believes  that  the  health  data  are 
adequate  to  justify  setting  an  MCLG  for 
chromium  (see  the  November  1965 
notice)  and  these  data  support  the 
proposed  MCLG.  which  is  different  than 
the  interim  chromium  MCL 
Furthermore,  the  SDWA  Amendments 
mandate  that  EPA  promulgate  an  MCL 
for  this  contaminant 

EPA  agrees  that  analytical  methods 
exist  for  measuring  Cr  VL  EPA  believes 
it  is  proper  to  set  an  MCLG  for  total 
chromium  based  on  the  toxicology  of  Cr 
VL  since  the  two  valence  states  are  in 
dynamic  equilibrium  with  the  degree  of 
oxidation  depending  on  factors  such  as 
pH.  dissolved  oxygen,  or  presence  of 
reducing  agents.  Information  on  the 
oxidation  of  Cr  III  to  Cr  VI  developed  by 
EPA's  Office  of  Research  and 
Development  has  shown  Cr  III  to 
oxidize  to  Cr  VI  in  the  presence  of 
chlorine  at  concentrations  similar  to 
those  used  to  disinfect  drinking  water. 
Because  of  the  potential  for  Cr  III  to  be 
oxidized  to  Cr  VI  in  drinking  water,  EPA 
believes  it  is  appropriate  to  set  an 
MCLG  for  total  chromium. 

EPA  a^^es  that  Cr  III  is  of  low 
toxicological  concern  and  thus  has 
based  the  MCLG  on  the  toxicit>'  of  Cr 
VI.  However,  EPA  does  not  agree  that 
separate  MCLGs  should  be  set  for  the 
two  valence  states  of  chromitnn  since 
there  is  the  potential  for  Cr  III  to  be 
converted  to  Cr  VI  in  drinking  water 
systems  (as  discussed  above)  and 
separate  MCLGs  would  not  consider 
this  conversion  potential. 

EPA  agrees  that  food  normally 
contributes  over  50  percent  of  the  total 
dietary  intake  of  chromium.  However,  in 
cases  where  chromium  drinking  water 
concentrations  are  at  the  MCLG  of  .1 
mg/l,  available  data  indicate  that 
drinking  water  provides  about  70 
percent  of  the  total  daily  chromium 
intake. 

5.  Mercury.  EPA  proposed  an  MCLG 
of  0.003  mg/l  for  mercurj-  in  the 
November  1985  proposal.  Discussions  of 
the  human  exposure  data  and  the  health 
effects  of  mercury  are  presented  in  the 
November  1985  proposal.  This  notice 
will  discuss  only  new  data  and 
conclusions  since  pubhcation  of  that 
notice,  resulting  in  a  reproposed  MCLG 
of  0.002  mg/l. 

In  the  November  1985  proposal.  EPA 
calculated  a  DWEL  of  0.00.S  mg/l  for 
mercury  based  upon  a  study  in  which 
rats  were  exposed  to  inorganic  mercury 
salts  for  8  to  12  weeks  through 
subcutaneous  injection  (Druet  et  al. 
1978.  "Immune  Type  Glomerulonephritis 
Induced  by  Mercuric  Chloride  in  the 
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Brown  Norway  Rat."  Ann.  Immunol. 
129:777-792).  BPA  used  a  NOAKL  of  50 
ug/kg/day  (adiusted  by  36  doset.  84 
days),  a  factor  of  a739  to  adjust  for  the 
percentage  by  weight  of  mercury  in 
mercuric  chloride,  an  uncertainty  factor 
of  1.000  and  an  absorption  factor  of  10% 
to  compensate  for  the  difference  in 
absorption  between  subcutaneous  and 
oral  exposure  in  the  calculations.  EPA 
based  the  DWEL  and  the  MCLG  on 
inorganic  mercury  since  almost  all 
mercury  detected  to  date  in  drinking 
water  is  in  this  form. 

The  reproposed  MCLG  is  based  upon 
several  short-term  studies,  including  the 
Druet  et  al.  study.  EPA  recently  held  a 
workshop  on  issues  regarding  the  DWEL 
for  mercury  (EPA.  Peer  Review 
Workshop  on  Mercury  Issues.  Summary 
Report  October  28-27. 1987).  and  the 
conclusion  was  that  since  there  are 
several  short-term  studies  which  used 
the  same  techniques  and  examined  the 
same  endpoints  for  mercury  toxicity, 
each  of  these  studies  should  be  used  as 
the  basis  for  the  DWEL  EPA  calculated 
DWELs  based  upon  the  Druet  et  al. 
study  in  which  exposure  was  via 
subcutaneous  infection  and  two  oral 
studies  (Bemaudin  et  aL  1981. 
"Inhalation  or  Ingestion  of  Organic  or 
Inorganic  Mercurials  Produces  Auto- 
Immune  Disease  in  Rats."  Clin. 
Immunol  Immunopath.  20:129-135:  and 
Andres,  P.  1884.  "Brief  Communications: 
IgA-IgG  Binding  in  the  Intestine  of 
Brown-Norway  Rate  Ingesting  Mercuric 
Chloride."  Clin.  Immunol.  Immunopath. 
30:488^104).  The  DWEL  based  upon  the 
Druet  et  al.  study  has  been  recalculated 
using  the  same  calculations  as  in  the 
November  1986  proposal  except  for  the 
absorption  factor.  An  absorption  factor 
of  7  percent  has  been  applied  (versus 
the  10  percent  which  was  used  in  the 
November  1985  proposal),  since  EPA 
believes  that  the  current  data  indicates 
that  7  percent  absorption  more 
accurately  represents  the  actual 
absorption  of  mercury.  This  absorption 
factor  has  been  applied  to  account  for 
the  fact  that  the  study  was  via 
subcutaneous  injection  instead  of  oral 
exposure.  A  DWEL  of  aOll  mg/1  was 
calculated  based  upon  the  Bemaudin  et 
al.  (1981)  study;  a  DWEL  of  0.022  mg/1 
was  calculated  based  upon  the  Andres 
(1984)  study  and  a  DWEL  of  0.008  mg/1 
was  calculated  based  upon  the  Druet  et 
al.  study.  The  workshop  on  mercury 
concluded  that  0.01  mg/l  is  an 
appropriate  level  for  the  DWEL  based 
upon  a  review  of  all  the  data.  In 
addition,  this  level  is  consistent  with  the 
DWEL  calculated  from  the  Bemaudin  et 
al.  (1981)  study  (this  was  rounded  from 
0.011  mg/1).  which  was  the  lowest 


exposure  dose  from  a  study  using  oral 
exposure.  EPA  believes  that  studies 
using  oral  exposure  are  the  most 
appropriate  for  drinking  water  purposes. 

In  November  1985.  EPA  proposed  an 
MCLG  of  a003  mg/I.  based  upon  a 
DWEL  of  0.006  mg/1  with  data  on  human 
exposure  factored  in  (0.0043  mg/day  via 
the  diet  and  0.001  mg/day  via  air).  The 
dietary  data  consisted  primarily  of 
organic  mercury.  i.e..  the  available 
information  indicates  that 
approximately  10  percent  of  the  dietary 
intake  is  inorganic  mercury,  with  the 
remaining  90  percent  being  organic 
mercury.  Since  the  proposed  MCLG  was 
for  inorganic  mercury.  EPA  believes  that 
it  was  incorrect  to  use  the  dietary  data 
based  on  organic  mercury  in  the 
calculation.  Instead.  EPA  proposes  to 
apply  a  20  percent  contribution  factor 
from  water.  This  is  because  the 
available  data  indicate  that  the  drinking 
water  contribution  for  inorganic  mercury 
appears  to  be  small,  with  dental 
amalgams  probably  being  the  major 
contributing  factor  to  overall  inorganic 
mercury  exposure.  However,  the  data 
are  insufficient  to  evaluate  the  drinking 
water  contribution  in  relation  to  other 
sources  oif  exposure  and  thus  EPA  is 
applying  a  20  percent  drinking  water 
contribution  factor.  Applying  this  factor 
results  in  an  MCLG  of  0.002  mg/L  The 
WHO  guideline  for  total  mercury  is 
0.001  mg/1  for  total  mercury,  which  is  in 
the  same  range  as  the  proposed  MCLG. 
EPA  requests  public  comment  on  the 
approach  used  to  set  the  MCLG  for 
mercury. 

Public  comments:  Eight  individuals  or 
organizations  commented  on  the  MCLG 
proposal  for  mercury.  Two  commenters 
supported  the  proposed  MCLG  for 
mercury.  Three  commenters  argued  that 
the  proposed  MCLG  was  inappropriate 
for  the  following  reasons:  (1)  the 
uncertainty  factor  of  1.000  is  too  high.  (2) 
the  MCLG  appears  to  have  been  based 
on  the  health  effects  of  methyl  mercury 
even  though  mercury  in  drinking  water 
is  usually  in  the  inorganic  form.  (3) 
increasing  the  MCLG  from  the  current 
MCL  of  0.002  mg/1  represents  a  very 
small  change  in  the  actual  number  and 
thus  is  not  worth  changing,  and  (4)  there 
is  no  evidence  that  exposure  occurs  at  a 
level  of  health  concern. 

Three  commenters  stated  that  EPA 
should  not  propose  a  separate  MCLG  for 
organic  mercury  compounds. 

EPA  response:  An  uncertainty  factor 
of  1.000  is  consistent  with  the  NAS/ 
ODW  guidelines  for  use  with  a  NOAEL 
from  an  animal  study  of  less-than- 
lifetime  duration.  The  MCLG  was 
calculated  based  on  health  effects  data 
on  inorganic  mercury,  although 


discussions  of  the  toxicity  of  methyl 
mercury  are  included  in  Uie  health 
criteria  document. 

The  reproposed  MCLG  is  at  the  same 
level  (a002  mg/1)  as  the  current  MCL. 
thus  the  comment  concerning  the  change 
in  the  number  is  no  longer  relevant.  EPA 
agrees  that  exposure  to  mercury  through 
drinking  water  is  generally  very  low  and 
is  generally  below  the  levels  of  health 
concern,  however,  the  potential  for 
contamination  exists.  In  addition,  the 
1968  Amendmento  to  the  SDWA  require 
that  an  MCLG  be  set  for  mercury. 

EPA  agrees  that  a  separate  MCLG  for 
organic  mercury  compounds  should  not 
be  proposed  because  almost  all  mercury 
detected  in  drinking  water  is  in  the 
inorganic  form. 

6.  &  7.  Nitrate  and  Nitrite.  EPA  is 
proposing  MCLGs  for  nitrate  and  nitrite 
that  are  identical  to  those  in  the 
November  1985  notice.  These  levels  are 
10  mg/1  for  nitrate  and  1  mg/1  for  nitrite. 
(Note:  In  relation  to  drinking  water,  both 
nitrate  and  nitrite  are  commonly 
reported  as  nitrogen  rather  than  as 
nitrate  (N®*)  or  nitrite  (N*»*).  per  se:  10 
mg/1  of  nitrate  measured  as  nitrogen  is 
equivalent  to  45  mg/1  nitrate.)  The  levels 
for  nitrate  and  nitrite  in  this  notice  are 
stated  in  terms  of  these  two  compounds 
measured  as  nitrogen.  EPA  is  also 
proposing  an  MCLG  for  total  nitrate  and 
nitrite  of  10  mg/1.  i.e..  the  sum  of  nitrate 
and  nitrite  may  not  exceed  10  mg/1.  The 
MCLG  for  total  nitrate  and  nitrite  was 
not  proposed  in  the  November  1985 
notice. 

As  described  in  the  November  1985 
proposal,  the  toxicity  of  nitrate  in 
humans  is  due  to  the  reduction  of  nitrate 
to  nitrite  in  the  human  body.  By  reacting 
wiUi  hemoglobin,  nitrite  forms 
methemoglobin  (met  Hb)  which  will  not 
transport  oxygen  to  the  tissues  and  thus 
can  lead  to  asphyxia  (i.e..  blue  babies) 
which,  if  sufficiently  severe,  can  lead  to 
death. 

Regarding  met  Hb  concentration 
levels  which  would  be  of  concern, 
approximately  1%  of  circulating 
hemoglobin  normally  exists  in  the  form 
of  met  Hb.  Clinical  symptoms  occur  at 
approximately  10  percent  met  Hb  and  a 
50-75  percent  level  of  met  Hb  results  in 
death  (NAS,  1972.  Accumulation  of 
Nitrate.  National  Research  Council). 
Infants  are  the  population  most  sensitive 
to  the  acutely  toxic  effects  of  nitrate  and 
nitrite  for  a  variety  of  reasons  including 
greater  water  consumption/kg  body 
weight,  increased  percent  conversion  of 
nitrate  to  nitrite  and  greater  sensitivity 
of  hemoglobin. 

The  current  standard  for  nitrate  is 
based  on  the  previous  Public  Health 
Standard  which,  in  turn,  was  based  on  a 
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literature  survey  (Walton,  G.  1951. 
"Survey  of  Literature  Relating  to  Infant 
Methemoglobinemia  Due  to  Nitrate 
Contaminated  Water."  Am.  /.  Pub. 
Health  41:986-996).  Walton  observed 
that  while  serious  methemoglobinemia, 
including  death,  was  observed  in  infants 
exposed  to  high  levels  of  nitrate,  no 
cases  were  observed  in  infants  exposed 
to  10  mg/1  or  less  of  nitrate  (i.e.,  a 
NOAEL).  The  proposed  standard  is 
somewhat  more  stringent  than  the 
current  MCL  of  10  mg/1  because  it 
includes  an  MCL  for  nitrite  (the  more 
toxic  form)  and  a  joint  standard  of  10 
mg/1  for  nitrate  and  nitrite. 

EPA  has  reviewed  the  literature  and 
concluded  that  an  MCLG  for  nitrate  of 
10  mg/1  is  at  a  level  at  which  there 
would  be  no  adverse  effects  and  which 
would  allow  an  adequate  margin  of 
safety,  because  the  available  studies 
provide  no  evidence  that  any  adverse 
health  effect  is  seen  at  nitrate  levels  of 
10  mg/1  or  below  (EPA.  Health  Criteria 
Dociunent  on  Nitrate/Nitrite).  Further, 
this  conclusion  is  supported  by  the 
separate  analysis  of  others  who  have 
reviewed  the  current  literature.  With 
respect  to  methemoglobinemia  and 
teratagenic  effects  and  reproductive 
effects.  Fan  et  aL  (Fan.  A.C.,  Willhite. 
C.C..  Book.  SA.  1987.  "Evaluation  of  the 
Nitrate  Drinking  Water  Standard  with 
Reference  to  Infant  Methemoglobinemia 
and  Potential  Reproductive  Toxicity." 
Regulatory  Toxicology  and 
Pharmacology  7:135-148)  have  recently 
reviewed  the  current  literature  and 
concluded  that  "10  ppm  nitrate-nitrogen, 
adequately  protects  the  very  young  from 
nitrate-induced  toxicity,  both  pre-  and 
postnatally." 

When  an  MCLG  is  derived  based  on 
human  data,  EPA  normally  applies  an 
uncertainty  factor  of  10  (for  intraspecies 
variability)  to  ensure  that  the  MCLG  is 
adequately  protective  of  the  most 
sensitive  members  of  the  population. 
However,  in  this  case,  the  Agency  does 
not  believe  that  an  uncertainty  factor  is 
warranted  because  (1)  the  standard  is 
designed  to  protect  the  most  sensitive 
population  (i.e..  infants),  (2)  the  studies 
covered  a  large  number  of  subjects,  and 
(3)  the  current  standard  has  been  in 
effect  in  this  country  for  decades  with 
no  cases  of  methemoglobinemia 
reported  from  public  drinking  water 
supplies.  Because  there  is  considerably 
less  data  available  on  nitrite  and  due  to 
the  demonstrated  direct  toxicity  of  this 
chemical.  EPA  is  applying  an 
uncertainty  factor  of  10  to  derive  the 
proposed  MCLG  for  nitrite  1  of  mg/1. 

EPA  is  also  proposing  a  joint  standard 
of  10  mg/1:  the  sum  of  the  concentration 
of  nitrate  and  nitrite  cannot  exceed  10 


mg/1.  Since  both  nitrate  and  nitrite 
result  in  met  Hb,  it  is  possible  that  the 
toxicity  of  nitrate  and  nitrite  may  be 
additive.  EPA  is  proposing  the  joint 
nitrate/nitrite  standard  in  order  to 
account  for  the  possible  additive 
toxicity  of  these  two  chemicals  and  also 
to  protect  against  the  deterioration  of 
the  drinking  water  quality,  since  the 
presence  of  nitrite  in  water  is  indicative 
of  water  contaminated  with  sewage. 

The  combined  standard  does  not 
supplant  the  individual  standards  for 
nitrate  and  nitrite.  In  summary,  the 
following  MCLGs  are  proposed:  the 
concentration  of  nitrate  shall  not  exceed 
10  mg/1  (as  nitrogen),  the  concentration 
of  nitrite  shall  not  exceed  1  mg/l  (as 
nitrogen),  and  the  sum  of  the 
concenfration  of  nitrate  and  nitrite  shall 
not  exceed  10  mg/1  (as  nitrogen). 

Science  Advisory  Board  Comments: 
The  Science  Advisory  Board  (SAB.  1987) 
commented  on  the  proposed  nitrate/ 
nitrite  standard  based  on  a  review  of  the 
Draft  Health  Criteria  Document  on 
Nitrate/Nitrite.  A  summary  of  the  SAB 
comments  and  the  EPA  response 
follows. 

a.  The  SAB  concluded  that  "the 
Agency  can  appropriately  set  a 
proposed  health  advisory  level  on  the 
basis  of  methemoglobin  formation." 

EPA  Response:  EPA  agrees  since  the 
Agency  believes  that  methemoglobin  is 
the  appropriate  basis  for  the  standard. 

b.  The  SAB  recommended  that  a  more 
extensive  analysis  should  be  provided 
of  Walton  (1951)  which  was  one  of  the 
bases  of  the  standard. 

EPA  Response:  As  noted  above. 
Walton  (1951)  was  the  basis  for  the 
Public  Health  Standard  relied  upon  by 
EPA  when  it  adopted  the  current 
10  mg/1  nitrate  standard.  In  addition, 
substantial  new  information  since  the 
Walton  study  was  considered  in  the 
EPA  Nitrate/Nitrite  Health  Criteria 
Docmnent  (EPA.  1987).  This  information 
further  supports  EPA's  conclusion  that  a 
10  mg/1  nitrate  standard  is  protective. 

c.  The  SAB  recommended  that  EPA 
should  place  the  total  exposure  to 
nitrate  and  nitiite  (i.e..  contributions 
from  water,  and  diet,  etc.)  into  better 
perspective. 

EPA  Response:  EPA  has  analyzed 
nitrate/nitrite  exposure  throu^  various 
pathways.  That  analysis  is  described  in 
a  document  entitled  "Estimated 
National  Occurrence  and  Exposure  to 
Nitrate/Nitrite  in  Public  Drinking  Water 
Supplies".  Available  information 
indicates  that  adults  who  consume 
nitrate  at  the  proposed  standard  of  10 
mg/1  would  receive  approximately  50% 
of  their  nitrate  from  drinking  water  and 
50%  from  the  diet 


d.  The  SAB  noted  (hat  the  margin  of 
safety  (i.e.,  uncertainty  factor]  used  by 
EPA  may  not  be  adequate  to  protect 
"sensitive  members  of  the  population, 
namely,  infants  with  gastrointestinal 
disease." 

EPA  Response:  EPA  believes  that  the 
standard  of  10  mg/l  contains  an 
adequate  margin  of  safety  to  protect 
sensitive  members  of  the  population, 
namely,  infants  with  gastrointestinal 
disease.  This  conclusion  is  supported  by 
ntunerous  analyses  of  the  scientific 
literature.  For  example,  both  the  Worid 
Health  Organization  (Guidelines  for 
Drinking  Water  and  Other  Supporting 
Information,  1984.  WHO,  Geneva,  pg. 
128-134)  and  the  Canadian  Department 
of  Health  and  Welfare  (Guidelines  for 
Canadian  Drinking  Water  Quality. 
Supporting  Documentation.  1978,  pg. 
419-431,  Minister  of  Supplies  and 
Services,  Canada,  1960)  concluded  that 
infant  methemoglobinemia  has  not  been 
reported  where  drinking  water  contains 
less  than  10  mg/l  nitrate. 

e.  The  SAB  noted  that  there  is  a  lack 
of  data  on  the  reproductive  and 
developmental  effects  of  nitrate  and 
nitrite. 

EPA  Response:  While  EPA  believes 
that  more  data  should  be  generated 
regarding  reproductive  and 
developmental  effects  of  nitrate/nitrite 
in  drinking  water,  the  Agency  believes 
sufficient  data  exist  to  conclude  that 
developmental  and  reproductive  effects 
are  not  evident  at  the  10  mg/l  drinking 
water  standard.  See  Fan  (1987)  and  the 
EPA  Nitrate/Nitrite  Health  Criteria 
Document  (EPA.  1987). 

f.  The  SAB  recommended  that  the 
Office  of  Drinking  Water  should  set  a 
single  pubUc  health  standard  for  the 
contribution  from  both  nitrate  and 
nitrite. 

EPA  Response:  EPA  agrees  and 
proposes  a  combined  nitrate/nitrite 
MCLG  of  10  mg/L 

g.  The  SAB  recommended  that  the 
Office  of  Drinking  Water  present  a 
conclusion  on  the  current  knowledge  of 
potential  impacts  of  nitrasated  materials 
in  drinking  water. 

EPA  Response:  As  discussed 
elsewhere  in  this  section,  EPA  believes 
that  there  is  not  sufficient  evidence  to 
conclude  that  nitrosated  materials  in 
drinking  water  present  a  cancer  risk. 

Public  comments:  Sixteen  individuals 
or  organizations  commented  on  the 
MCLG  proposal  for  nitrate/nitrite.  Six 
commenters  supported  the  proposed 
MCLG  of  10  mg/l  for  nitrate.  Another 
commenter  contended  that  no  adverse 
health  effects  are  seen  until  water  levels 
exceed  45  mg/l,  and  another  stated  that 
no  standard  should  be  set  because  there 
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is  no  data  indicating  that  nitrate  occurs 
at  leveb  associated  with  thia  health  risk. 
However,  several  other  coounenters 
believed  that  the  propoaed  MCLG  is  too 
high,  and  should  be  reduced  to  a  lower 
value  (in  the  range  of  2  to  3  mg/l) 
because  (1)  the  propoaed  MCLG 
includes  no  margin  of  safety  and  (2) 
nitrate  may  be  metabolixad  into 
carcinogenic  nitroao-compounda. 

EPA  Reaponse:  Regarding  the 
statement  on  advene  effects  of  nitrate 
at  levels  above  45  mg/L  the  conunenter 
apparently  has  fsUed  to  recognise  that 
45  mg/l  nitrate  is  equivalmt  to  10  mg/l 
nitrate  expressed  as  nitrogen.  Thus,  the 
proposed  MCLG  for  nitrate  of  10  mg/l 
expressed  as  nitrogen  is  identical  to  45 
mg/l  expressed  as  nitnta.  EPA. 
therefora,  agrees  with  the  coounenter 
that  adverse  effects  would  not  be  seen 
until  levels  of  nitrate  exceed  45  mg/l 
(expressed  as  nitrate)  or  10  mg/l 
(expressed  as  nitrogen). 

Nitrate  concentrations  of  10  mg/l  or 
greater  have  been  detected  in  over  800 
small  rural  ground  water  systems. 
Because  health  effecta  are  associated 
with  levels  of  nitrate  in  excess  of  10  mg/ 
1.  EPA  disagrees  with  the  commenter 
who  stated  that  there  is  no  data  which 
indicates  that  nitrate  occura  at  levels 
associated  tvitb  health  risk. 
Furthermore,  the  SDWA  Amendments 
direct  EPA  to  promulgate  drinking  water 
regulations  for  nitrate  and  nitrite. 

Regarding  the  two  comments  which 
stated  that  the  propoaed  MCLG  is  set  at 
too  high  a  levek 

(1)  As  previously  discussed,  the 
proposed  MCLG  of  10  mg/l  as  nitrogen 
contains  an  adequate  margin  of  safety, 
as  EPA  has  found  no  evidence  of  any 
cases  of  any  adverse  health  effect 
associated  with  the  consumption  of 
water  with  10  mg/l  or  less  of  nitrate. 
This  is  based  upon  an  extensive  review 
of  the  literature  (EPA,  Health  Criteria 
Document  for  Nitrate/Nitrite)  and 
decades  of  experience  with  the  current 
nitrate  standard. 

(2)  EPA  is  well  aware  that  nitrate  and 
nitrite  present  the  <:^eo/«tico/ possibility 
of  an  oncogenic  risk,  since  nitrate  is 
reduced  in  the  human  body  to  yield 
nitrite,  and  under  suitable  conditions, 
nitrite  can  react  with  nitrosatable 
compounds  to  form  oncogenic  N-nitroso 
compounds.  However,  the  evidence  from 
human  studies  concerning  the 
carcinogenicity  of  these  compounds  is 
inconclusive.  There  are  several  studies 
which  show  an  association  between 
nitrate  and  gastric  cancer  [Hartman. 
1983.  "Review:  Putative  Mutagens  and 
Carcinogens  in  Food."  Environmental 
Mutageneais  Srlll-121,  as  cited  in  Case 
Studies  in  Ground  Water  Quality 
Protection,  prepared  by  R.  Rajagopal  et 


al.  University  of  Minnesota.  Duluth]. 
However  recent  epidemiology  studies  do 
not  show  an  association  [Forman.  D., 
Al-Dabbagh.  S..  Doll  R.  1985.  "Nitrates, 
Nitrites  and  Gastric  Cancer  in  Great 
Britain."  Nature.  Vol.  313.  pp.  630-625: 
and  Al-Dabbagh.  S..  Forman,  D..  Bryson. 
D..  Stratton.  L.  Doll,  R 1966.  "Mortality 
of  Nitrate  FertiUzer  Workers."  Brit.  /. 
Ind.  Med.  43(8):  507-^15].  Forman  et  al. 
(1985)  correlated  the  inddence  of  gastric 
cancer  with  the  levels  of  salivary  nitrate 
and  nitrite  in  humans.  Salivary  nitrate  is 
a  measure  of  total  nitrate  exposure  and 
salivary  nitrite  is  a  measure  of  the  levels 
of  nitrite  present  in  the  stomach.  The 
study  found  that  there  was  an  inverse 
correlation  between  gastric  cancer  and 
salivary  levels  of  nitrate  and  nitrite,  i.e.. 
the  higher  the  levels  of  saUvary  nitrate 
and  nitrite,  the  lower  the  incidence  of 
gastric  cancer.  In  addition.  Al  Dabbagh 
et  al.  (1986)  obaerved  that,  in  fertiliser 
workers,  the  available  data  did  not 
suggest  that  high  nitrate  exposure  led  to 
gastric  cancer. 

Therefore,  EPA  does  not  b^eve  there 
is  sufficient  evidence  to  conclude  at  the 
present  time  that  nitrate  or  nitrite 
present  a  potential  cancer  risk  through 
drinking  water  exposure.  Comment  is 
requested  on  this  issue. 

(3)  Several  recent  studies  have 
addressed  the  question  of  possible 
relationship  between  nitrate  and 
developmental  e^cts.  For  example, 
Dorach  et  al..  1964  (Dorsch  ML., 
McMidwel,  A.).,  et  al.  Congenital 
malformations  and  maternal  drinking 
water  supply  in  rural  South  Australia:  a 
case  control  study.  Ain/.  Epidenuology. 
1984. 119.  pp.  473-486)  have  suggested 
that  the  consumption  of  nitrate  in 
drinking  water  may  present  a 
developmental  hazard.  The  recent  study 
by  Arfouckle  et  aL,  1988  (Arbuckle.  T£.. 
Sherman.  G.J^  et  al.  Water  nitrates  and 
CNS  birth  defects:  a  population-based 
case-control-study,  available  to  EPA  as 
a  preprint  and  subsequently  published 
March.  1988  in  Arch.  Env.  Health,  V.  43, 
No.  2,  pp.  182-167)  does  not  support  the 
conclusions  of  Dorsch  et  al.  As 
previously  stated.  Fan  et  al.  (1987).  who 
reviewed  the  work  of  Dorsch  et  al..  as 
well  as  significant  other  data,  concluded 
that  "10  ppm  nitrate-nitrogen, 
adequately  protects  the  very  young  from 
nitrate-induced  toxicity,  both  pre-  and 
postnatally." 

EPA  is  requesting  comment  on  this 
information  regarding  reported  potential 
developmental  effects  of  nitrate  and 
whether  the  proposed  MCLGs  provide 
adequate  protection.  Specifically  EPA 
requests  comments  on  the  margin  of 
safety  and  its  adequacy  to  protect  the 
public  from  these  other  potential  effects. 


EPA  is  requesting  comment  on  whether 
the  MCLG  should  be  lowered. 

8.  Selenium.  EPA  proposed  an  MCLG 
of  0.045  mg/l  for  selenium  in  the 
November  1985  proposal.  No  new  data 
which  change  the  cmiclusions  presented 
in  that  notice  have  become  available 
since  its  pubUcation.  EPA  is  therefore 
reproposing  an  MCLG  of  0J06  mg/l  for 
selenium  (rounded  from  the  proposed 
value  of  a045  mg/l).  EPA  is  also 
requesting  comment  on  alternative 
MCLGs  of  0.02  mg/l  and  0.1  mg/l  for 
selenium,  as  discussed  below. 

In  the  November  1965  |Mt>posal  EPA 
calculated  a  DWEL  for  selenium  based 
upon  a  human  study  which  examined 
selenium  toxicity  and  deficiency  effects 
in  China  (Yang  et  al.  1963.  Endemic 
Selenium  Intoxication  of  Humans  in 
China.  Amer.  Jour.  Clin.  Nutr.  37JK72- 
881].  EPA  used  a  LOAEL  of  3J0  mg/day 
and  an  uncertainty  factor  of  15  resulting 
in  a  DWEL  of  aioe  mg/L  EPA  stated  in 
the  1985  preamble  that  an  uncertainty 
factor  of  10  would  normally  apply  in  this 
situation.  However,  that  statement  was 
incorrect,  since  the  Agency  normally 
uses  an  uncertainty  factor  of  100  when 
deriving  the  MCLG  based  on  a  LOAEL 
from  a  human  study.  The  Agency 
believes  that  use  of  the  usual 
uncertainty  factor  is  not  appropriate 
here  since,  as  discussed  in  the  1965 
proposal  selenium  is  an  essential 
nutrient  in  humans.  In  cases  such  as 
this,  the  Agency  evaluates  evidence  of  a 
compound's  essentiality  in  addition  to 
evidence  on  its  toxicological  effects  in 
determining  the  MCLG.  The  NAS  has 
estimated  an  adequate  and  safe  level  for 
adults  at  a05  to  0.2  mg/l.  Use  of  the 
larger  uncertainty  factor  of  100. 
however,  would  result  in  a  level  below 
that  considered  safe  and  adequate  by 
the  NAS  (0.05  mg/day)  and  therefore 
would  not  adequately  protect  against 
adverse  effects  that  may  result  from 
selenium  deficiency.  EPA  believes  that 
the  proposed  MCLG  adequately 
balances  the  potential  deficiency  and 
toxicity  effects  of  selenium.  Data  on 
human  exposure  was  then  factored  in 
(0.125  mg/day  via  the  diet  and  0  mg/day 
via  air),  resulting  in  an  MCLG  of  a045 
mg/l. 

EPA  is  requesting  public  comment  on 
whether  it  would  be  appropriate  to  use  a 
relative  source  contribution  factor  of  20     , 
percent,  instead  of  factoring  in  actual 
human  exposure  data.  EPA  has  used 
FDA  Market  Basket  Surveys  and  other 
reports  on  selenium  intake  available  in 
the  literature  to  determine  an  average 
selenium  dietary  intake  of  0.125  mg/day 
(See  the  Health  Criteria  Document  for 
Selenium  for  the  references  on  selenium 
intake).  Since  selenium  intake  varies 


greatly  depending  on  dietary  exposures, 
EPA  requests  public  comment  on 
whether  the  above  selenium  dietary 
intake  is  representative  of  actual  human 
consumption.  If  public  comments 
determine  these  data  to  be 
nonrepresentative  of  actual  human 
consumption,  EPA  would  factor  in  a 
relative  source  contribution  of  20 
percent  from  drinking  water,  resulting  in 
an  MCLG  of  0.02  mg/L  Although  this 
level  is  slightly  below  the  NAS'  safe  and 
adequate  range  (0.04  mg/day  vs.  the 
NAS'  level  of  0J)5  mg/l^/day).  EPA 
believes  it  is  adequate  to  be  protective 
against  deficiency  effects. 

EPA's  Science  Advisory  Board 
reviewed  the  MCLG  for  selenium  and 
suggested  that  the  DWEL  be  raised  to 
0.16  mg/l,  based  upon  the  same 
calculations  as  were  used  to  set  the 
proposed  MCLG,  except  with  the 
application  of  an  uncertainty  factor  of  10 
instead  of  15.  Use  of  this  uncertainty 
factor  would  result  in  an  MCLG  of  0.1 
mg/l.  The  basis  of  the  SAB 
recommendation  was  as  follows: 

(1)  In  the  Yang  et  al.  shidy.  the  LOAEL 
was  3.2  mg/kg/day  and  no  lower  values 
have  been  reported. 

(2)  An  upper  limit  of  0.2  mg/day  (as 
cited  in  the  NAS  report)  is  not  supported 
by  any  of  the  data. 

(3)  A  daily  intake  of  0.214  mg/day 
(EPA's  DWEL  multiplied  by  2  litere/day) 
is  too  close  to  the  value  needed  for 
human  nutrition  and  too  far  fiom  die 
lowest  value  at  which  human  symptoms 
occur. 

(4)  There  is  little  or  no  evidence  for 
proposed  human  health  effects  such  as 
cancer  or  teratogenic  effects.  Selenium 
is  not  regarded  as  a  human  carcinogen. 

(5)  Uncertainty  factors  should  reflect 
likely  beneficial  effects  as  well  as 
harmful  effects.  There  is  limited 
evidence  that  selenium  deficiency  is 
related  to  cancer  and  perhaps 
cardiovascular  disease. 

Public  comments  are  requested  on  this 
approach  to  setting  the  MCLG. 

Public  comments:  Ten  individuals  or 
organizations  commented  on  the  MCLG 
proposal  for  selenium.  Six  commenters 
agreed  with  EPA's  proposal  of  an  MCLG 
of  0.045  mg/l  for  selenium.  Reasons  cited 
included  the  essentiality  of  selenium,  its 
vital  role  in  cell  metabolism,  the 
absence  of  acute  human  toxicity  and  its 
low  occurrence.  One  commenter  stated 
that  when  selenium  is  detected, 
interactions  with  other  inorganics  (e.g., 
arsenic,  cadmium,  mercury)  should  be 
considered. 

Three  commenters  disagreed  with  the 
proposed  MCLG  for  selenium.  One 
commenter  stated  that  since  selenium  is 
an  essential  trace  element  and  inhibits 
tumors,  an  MCLG  that  is  too  low 
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actiially  increases  the  net  risk  of 
adverse  health  effects.  The  other 
commenter  cdso  felt  that  EPA  was  too 
conservative  in  calculating  the  MCLG 
and  recommended  using  an  uncertainty 
factor  of  10  (resulting  in  an  MCLG  of  0.1 
mg/I).  A  third  commenter  stated  that 
EPA  should  use  an  uncertainty  factor  of 
100  or  more,  since  the  MCLG  is  based  on 
a  LOAEL  from  a  human  study  and  since 
selenium  is  absorbed  more  effidentiy 
fiom  water  than  fiom  food. 

EPA  response:  EPA  agrees  with  the 
SAB  and  the  commenters  that  it  is 
appropriate  to  consider  the  essentiality 
of  selenium  and  the  oUier  factore  dted 
in  developing  the  MCLG.  EPA  agrees 
that  interaction  between  inorganic 
chemicals  is  an  Mportant  consideration. 
However,  at  the  present  time  there  is  not 
enough  known  about  these  potentially 
complex  interrelationships  to  be  used 
directly  in  calculating  the  MCLG.  EPA 
applies  uncertainty  factors  in  part  to 
take  into  account  possible  synergistic 
effects. 

EPA  does  not  believe  that  the  MCLG 
is  proposed  at  too  low  a  level  nor  that  it 
would  increase  die  net  risk  of  adverse 
health  effects  such  as  tumors.  The 
MCLG  is  set  to  protect  against  the 
potential  toxic  effects  of  selenium  and 
EPA  believes  that  this  level  balances  the 
essentiality  of  selenium  with  the 
potential  toxicity  of  the  compound.  It  is 
unknown  at  what  levels  selenium  may 
be  protective  against  tumora  in  humans 
and  tiius  EPA  does  not  believe  this 
consideration  can  be  quantitatively 
factored  into  calculating  the  MCLG. 

EPA  agrees  tiiat  tiie  proposed  MCLG 
represents  a  conservative  approach. 
EPA's  use  of  an  uncertainty  factor  of  15 
is  consistent  with  the  SDWA  mandate 
that  MCLGs  be  set  at  a  level  protective 
of  human  health  with  an  adequate 
margin  of  safety.  EPA  is  soliciting  public 
conunent  on  whether  it  may  be 
appropriate  to  use  an  uncertainty  factor 
of  10  with  selenium.  As  discussed 
above,  EPA  believes  an  uncertainty 
factor  of  100  or  more  cannot  be  justified 
due  to  pie  essentiality  of  selenium^ 

G.  Proposed  MCLGs  for  Synthetic 
Organic  Chemicals 

1.  Acrylamide.  EPA  proposed  an 
MCLG  of  zero  in  the  November  1985 
notice  for  acrylamide  based  on 
carcinogenic  risk  and  discussed  the 
health  effects  and  exposure  data  for 
acrylamide  in  detail.  No  additional  data 
which  change  the  conclusions  presented 
in  that  notice  have  become  available 
since  its  publication.  EPA  is  therefore 
reproposing  an  MCLG  of  zero  for 
acrylamide. 

Public  Comments:  A  total  of  12 
individuals  or  groups  commented  on  the 


MCLG  proposal  for  acrylamide.  Two 
commentera  stated  that  the  DWEL  for 
acrylamide  should  be  0.175  mg/L  based 
on  a  NOAEL  of  0.5  mg/kg/day.  as 
calculated  in  a  study  by  Johnson  et  al. 
(1964),  instead  of  die  Burek  et  al.  (1980) 
shidy  in  which  a  DWEL  of  0.007  mg/l 
was  calculated. 

Several  commenters  stated  that  it  is 
inappropriate  to  set  tiie  MCLG  at  zero 
for  several  reasons.  These  reasons 
induded  die  assertions  that:  (1)  The 
cardnogenidty  data  are  weak  and 
dassification  in  Group  B2  is 
inappropriate;  (2)  die  available  data 
indicate  that  there  is  Utde  or  no 
occurrence  in  drinking  water,  and  EPA's 
estimate  of  the  potential  levels  (O.M)05 
mg/l)  is  unrealistically  high;  (3)  if 
acrylamide  is  a  carcinogen,  a  risk  of  10"* 
to  10  •,  or  0.1  to  0.01  ug/1  is  reasonable 
for  regulation:  (4)  there  is  no  suitable 
analytical  mediod:  and  (5)  an  MCLG  of 
zero  is  inconsistent  with  its  use  in  water 
treatinent  and  the  MCLG  wiD  have 
serious  impacts  for  water  treatment 
fadlities. 

EPA  Response:  EPA  has  reviewed  die 
Johnson  et  al.  (1964)  shidy  (Johnson,  K., 
Gorzinski,  S.,  Bodner,  K..  CampbeU,  R 
1984.  "Acrylamide:  A  Two- Year 
Drinking  Water  Chronic  Toxidty— 
Oncogenidty  Shidy  in  Fischer  344  Rats." 
Dow  Chemical  Company),  which 
describes  the  results  of  chronic  drinking 
water  exposure  to  acrylamide  in  rats. 
The  Agency  agrees  with  the  commenter 
that  based  upon  the  evaluation  of 
behavior,  food  and  water  consumption, 
body/organ  weight  ratio  and 
conventional  light  microscopy,  the 
NOAEL  would  be  identified  as  0.5  mg/ 
kg/day.  However,  the  study  by  Burek  et 
al.  (1980)  (Burek,  J.D..  Albee,  R.R.,  Beyer. 
J.E..  et  al.  1980.  "Subchronic  Toxicity  of 
Acrylamide  Administered  to  Rats  in  the 
Drinking  Water  Followed  by  Up  To  144 
Days  of  Recovery."  /.  Environ.  Pathol. 
Toxicol.  4:157-182).  which  identified  a 
NOAEL  of  0.2  mg/kg/day.  indicates  diat 
electron  microscopic  examination  of 
peripheral  nerve  is  a  more  sensitive 
endpoint  of  acrylamide  neurotoxicity  - 
than  is  light  microscopy.  Therefore, 
since  the  study  by  Johnson  et  al.  (1964) 
does  not  measure  the  most  sensitive 
endpoint,  that  study  is  not  appropriate 
for  derivation  of  a  DWEL  for 
acrylamide.  In  a  subsequent  study, 
Johnson  et  al.  (1985)  (Johnson.  K..  Beyer. 
J.,  Bell,  J.,  Schuetz,  D.,  Gorzinski.  S.  1985. 
"Acrylamide:  A  Two- Year  Drinking 
Water  Chronic  Toxicity — Oncogenicity 
Study  in  Fischer  344  Rats.  Electixin 
Microscopy  Portion."  Dow  Chemical 
Company]  reported  electron  microscopic 
observations  made  during  serial 
sacrifices  at  6, 12, 18  and  24  months. 
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These  results  also  identify  a  NOAEL  of 
0.5  mg/kg/day,  but  only  for  data  up  to 
and  including  the  12-inonth  aachnce;  the 
18  and  24  month  data  were  judged  to  be 
indeterminate.  Thus,  the  Burek  et  al. 
(1960)  data  has  been  used  to  calculate  a 
DWEL 

EPA  believes  it  is  appropriate  to 
establish  an  MCLG  for  acrylamide  at 
this  time;  the  SDWA  Amendments  direct 
EPA  to  promulgate  a  national  primary 
drinking  water  regulation  for 
acrylamide.  The  Agency  is  proposing  an 
MCLG  of  zero  for  the  reasons  stated  in 
the  November  notice.  With  regard  to  the 
specinc  assertions  by  the  commentera: 

(1)  EPA  has  reviewed  the 
carcinogenicity  data  on  acrylamide  and 
has  concluded  that  the  B2  classification 
is  appropriate,  as  the  chemical  tested 
positive  in  more  than  one  species,  in 
more  than  one  strain  in  one  of  the 
species,  and  by  more  than  one  exposure 
route. 

(2)  Although  there  are  few  data  on  the 
occurrence  of  acrylamide  in  drinking 
water,  there  is  the  potential  for  exposure 
to  acrylamide  as  a  residual  monomer 
irom  polyacrylamide  which  is  used  in 
water  treatment.  Under  the  current 
voluntary  drinking  water  additives 
guidance  program,  the  maximum 
acceptable  level  of  acrylamide  in 
rolyacrylamide  is  0.05  percent  weight  by 
weight  and  the  use  level  as  a  flocculant 
is  1  ppm.  Assuming  that  all  of  the 
residual  monomer  will  remain  in  water 
during  flocculation.  this  could  yield  a 
maximum  of  0.0005  mg/1  acrylamide  in 
finished  water.  However,  levels  are 
likely  to  be  well  below  a0005  mg/l 
because  chemical  reactions  in  water  of 
trace  residues  would  likely  reduce  the 
levels  of  acrylamide.  Nonetheless,  in 
light  of  the  potential  for  occurrence  and 
the  health  risks  posed  by  this  carcinogen 
and  the  mandates  of  the  SDWA 
Amendments.  EPA  is  proposing  national 
primary  drinking  water  regulations  for 
this  contaminant 

(3)  EPA  is  proposing  the  MCLGs  for 
carcinogens  at  zero,  for  the  reasons 
outlined  in  the  November  1985  notice 
and  elsewhere  in  this  notice.  This 
approach  has  been  upheld  by  the  D.C. 
Circuit  in  NRDCv  Thomas,  supra. 

(4)  EPA  agrees  that  there  is  no 
suitable  analytical  method  for 
acrylamide:  however,  the  availability  of 
analytical  methods  is  not  relevant  to 
determining  the  MCLG,  but  was 
considered  by  EPA  in  proposing  a 
treatment  technique  for  acrylamide 
instead  of  an  MCL 

(5)  The  MCLG  is  a  non-enforceable 
health  goal  and  therefore  has  no  impact 
on  the  use  of  acrylamide  in  the  water 
treatment  process. 


2.  Alachlor.  In  the  November  1985 
proposal,  EPA  proposed  an  MCLG  of 
zero  for  alachlor  biased  on 
carcinogenicity  (Group  B2).  A  detailed 
discussion  of  the  adverse  health  effects 
and  occurrence  of  alachlor  is  presented 
in  that  notice.  No  new  relevant  data 
which  change  the  conclusions  presented 
in  that  notice  have  become  available 
since  its  publication.  Therefore,  EPA  is 
reproposing  an  MCLG  of  zero  for 
alachlor. 

PubJic  Comments:  Two  commentera 
submitted  comments  on  the  proposed 
MCLG  for  alachlor.  One  conunenter 
agreed  with  EPA's  proposal  for  an 
MCLG  of  zero.  Another  commenter 
stated  that  it  was  inappropriate  for  EPA 
to  set  an  MCLG  for  alachlor  prior  to  the 
special  review  by  EPA's  Office  of 
Pesticide  Programs  (OPP)  and  that  the 
Office  of  Drinking  Water  (ODW)  should 
follow  OPP's  lead.  If  EPA  determines 
that  an  MCLG  must  be  established,  then 
the  conunenter  felt  that  a  zero  level  is 
inappropriate  and  a  minimum  value  of 
0.005  mg/l  was  recommended. 

EPA  Response:  At  the  present  time. 
OPP  has  completed  three  Position 
Documents  (PD's)  (1984. 1986  and  1987) 
on  alachlor  and  completed  the  special 
review  on  this  chemical.  EPA  believes 
there  is  sufficient  information  available 
to  justify  setting  an  MCLG  for  alachlor 
at  the  present  time.  OPP's  special  review 
contains  OPP's  regulatory  options  on 
alachlor  based  on  the  same  toxicological 
data  which  ODW;  has  used  to  set  the 
proposed  MCLG.  EPA  is  proposing 
MCLGs  for  carcinogens  at  zera  for  the 
reasons  outlined  in  the  November  1985 
notice.  Since  alachlor  has  been 
classified  in  Group  B2  (probable  human 
carcinogen).  EPA  is  reproposing  the 
MCLG  at  zero,  not  at  a005  mg/l  as 
suggested  by  the  commenter. 

3, 4,  and  5.  Aldicarb.  Aldicarb 
sulfoxide,  and  Aldicarb  sulfone.  In  the 
November  1985  notice,  EPA  proposed  an 
MCLG  of  0.009  mg/l  for  total  aldicarb 
residues  (the  parent  compound  as  well 
as  the  sulfoxide  and  sulfone  residues). 
Discussions  of  the  human  exposure  data 
and  the  health  effects  of  aldicarb  and  its 
metabolites  are  presented  in  the 
November  1985  proposal.  This  notice 
will  discuss  only  the  new  data  and 
conclusions  that  have  been  revised 
since  publication  of  that  notice. 

In  the  November  1985  proposal.  EPA 
calculated  a  DWEL  for  aldicarb  based 
upon  a  study  in  which  rats  were 
administered  aldicarb  sulfoxide  and 
aldicarb  sulfone  in  the  diet  for  periods 
of  3  to  6  months  (C.S.  Weil  and  C.P. 
Carpenter.  1966a  and  b.  Temik 
sulfoxide.  Temik  sulfone.  Results  of 
Feeding  in  the  Diet  of  Rats  for  Six 
Months  and  Dogs  for  Three  Months. 


Mellon  Institute  Report  31-141  and  31- 
142.  EPA  Pesticide  Petition  No.  9F0798). 
A  NOAEL  of  0.125  mg/kg/day  was 
determined  based  upon  a  lack  of 
significant  decreases  in  cholinesterase 
activity  for  aldicarb  sulfoxide.  Applying 
an  uncertainty  factor  of  100  and 
assuming  consumption  of  2  liters  of 
water  per  day  resulted  in  a  DWEL  of 
0.04  mg/l  (rounded  from  0.044). 

The  MCLG  in  the  November  1985 
notice  was  proposed  for  total  aldicarb, 
since  the  residues  of  aldicarb  found 
most  often  in  water  samples  are  the 
sulfoxide  and  the  sulfone. 
Toxicologically,  the  MCLG  was 
calculated  based  upon  studies  on 
aldicarb  sulfoxide  since  the  sulfoxide  is 
slightly  more  potent  than  the  parent 
compound  and  significantly  more  potent 
than  the  sulfone  as  an  inhibitor  of 
cholinesterase. 

In  this  notice.  EPA  is  proposing 
separate  MCLGs  for  each  individual 
compound.  EPA  is  proposing  that  the 
same  study  which  was  used  as  the  basis 
for  the  MCLG  in  the  November  1985 
notice  be  used  as  the  basis  for  the 
proposed  MCLG  for  aldicarb  and 
aldicarb  sulfoxide.  The  MCLG  for 
aldicarb  is  proposed  at  0.01  mg/l  and  the 
MCLG  for  aldicarb  sulfoxide  is  also 
proposed  at  0.01  mg/l.  rounded  off  from 
the  value  of  0.009  mg/l  which  was 
proposed  in  November.  There  is  good 
evidence  (based  upon  acute  toxicity 
studies)  that  the  toxicity  of  aldicarb  is 
very  similar  to  that  of  aldicarb 
sulfoxide.  In  addition,  it  is  hkely  that  the 
effects  of  the  parent  compound  are  due 
to  the  sulfoxide.  Thus,  EPA  believes  that 
the  study  used  in  the  November  1985 
notice  is  an  appropriate  basis  for  the 
MCLG  for  both  aldicarb  and  aldicarb 
sulfoxide. 

EPA  is  relying  on  the  same  study  to 
set  the  MCLG  for  aldicarb  sulfone  as  is 
used  to  set  the  proposed  MCLGs  for 
aldicarb  and  aldicarb  sulfoxide.  The 
data  for  aldicarb  sulfone  from  this  study 
indicated  a  NOAEL  of  0.6  mg/kg/day 
based  upon  cholinesterase  inhibition. 
Based  on  this  NOAEL,  a  DWEL  of  0.2 
mg/l  (rounded  from  0.21  mg/l)  and  an 
MCLG  of  0.04  mg/l  was  calculated  for 
aldicarb  sulfone. 

EPA  is  requesting  comment  on 
whether  a  single  MCLG  could  be  set  for 
total  aldicarb  residues. This  MCLG  could 
be  set  based  upon  the  most  toxic 
component  of  the  mixture.  In  a  short- 
term  study  [Mirro  et  al.  1982.  "Aldicarb 
Sulfone:  Aldicarb  Sulfoxide.  Twenty- 
nine  Day  Water  Inclusion  Study  Rats." 
Mellon  Inst.  Report  #45-181,  a  1:1 
mixture  of  aldicarb  sulfoxide  and 
aldicarb  sulfone  in  the  drinking  water  of 
young  rats  for  8-29  days  resulted  in  a 


statistically  significant  reduction  in 
cholinesterase  activity  in  brain,  plasma 
and  red  blood  cells  in  both  sexes  at  1.8 
mg/kg/day  and  in  red  blood  cells  in 
males  at  0.5  mg/kg/day  at  the  end  of  the 
study  period;  however,  no  effects  were 
noted  at  0.12  mg/kg/day  or  below.  TTiis 
NOAEL,  0.12  mg/)^/day,  is  the  same  as 
that  derived  for  aldicarb  sulfoxide 
alone,  althon^  the  intensity  of 
cholinesterase  inhibition  widi  the  1:1 
mixture  at  doses  higher  than  0.12  mg/ 


kg/day  is  lower  than  the  level  of 
inhibition  noted  at  comparable  doses  of 
aldicarb  sulfoxide  alone.  Thus,  it 
appears  that  the  effect  levels  for  diese 
compounds  in  a  1:1  mixture  reflect  the 
inhibitory  activity  of  the  aldicarb 
sulfoxide  portion  of  die  mixture.  Thus, 
for  mixtures  of  this  chemical  and  its 
metabolites,  there  are  data  which 
support  basing  an  MCLG  for  total 
aldicarb  residues  upon  the  most  toxic 
component  (i.e.,  aldicarb  sulfoxide). 


Thus,  such  an  MCLG  for  "total  aldicarb" 
would  be  set  at  0.01  mg/l. 

EPA  is  also  requesting  comment  on 
whether  an  alternate  approach  could  be 
used  to  set  an  MCLG  for  aldicarb 
mixtures.  One  approach  could  be  to 
base  the  MCLG  upon  a  fractionation  of 
the  total  mixture  depending  upon  the 
percentage  components  of  the  mixture, 
ensuring  that  each  individual  component 
did  not  exceed  its  individual  MCLG. 
This  would  be  calculated  as  follows: 


MCLG  for  Total  Aldicarb  = 
Aldicarb  sulfoxide  (measured] 


Aldicarb  (measured) 


0.01  mg/l 

Aldicarb  sulfone  (measured) 


0.01  mg/l 


0.0*  mg/I 
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Public  comments:  Six  individuals  or 
organizations  provided  comments  on  the 
MCLG  proposal  for  aldicarb.  One 
commenter  agreed  with  EPA  that  the 
only  acute  toxic  effect  of  aldicarb  is 
rapid  and  reversible  inhibition  of 
cholinesterase. 

One  commenter  agreed  that  an  MCLG 
should  be  established  for  aldicarb  but 
felt  that  a  separate  MCLG  should  be 
proposed  for  aldicarb  sulfone.  The 
reasons  cited  were  that  toxicity  data  on 
aldicarb  and  aldicarb  sulfoxide  are 
inapplicable  to  aldicarb  sulfone, 
adequate  analytical  methods  exist  to 
distinguish  between  the  three  residues 
in  water  and  EPA's  OPP  requires 
separate  food  tolerance  regulations  for 
aldicarb  and  aldicarb  sulfone. 

One  commenter  stated  that  aldicarb 
residues  should  not  be  regulated 
because  of  the  impractical  test  method. 
Another  commenter  stated  that 
analytical  methods  are  not  readily 
available  for  aldicarb  and  a  health 
advisory  (instead  of  an  MCLG)  should 
be  set  for  aldicarb. 

One  commenter  agreed  with  EPA  in 
the  choice  of  the  NOAEL  for  aldicarb 
and  aldicarb  sulfoxide,  but  disagreed 
with  the  choice  of  the  uncertainty  factor. 
This  commenter  felt  that  an  uncertainty 
factor  of  no  less  than  10  and  no  more 
than  40  for  aldicarb  and  aldicarb 
sulfoxide  was  appropriate,  based  on 
OPFs  historical  use  of  uncertainty 
factors.  For  aldicarb  sulfone,  the 
commenter  felt  that  an  uncertainty 
factor  of  10  was  appropriate. 

One  commenter  agreed  with  EPA's 
decision  to  propose  an  MCLG  that  is 
protective  of  the  70-kg  adult,  while  two 
commentera  stated  that  by  basing  the 
MCLG  on  the  10-kg  child,  the  70-kg  adult 
would  also  be  protected. 

EPA  response:  EPA  agrees  that  a 
separate  MCLG  should  be  established 


for  aldicarb  sulfone  and  has  proposed 
an  MCLG  (rf0.04  mg/I  for  this 
compound.  A  discussion  of  the 
analytical  method  for  aldicarb  and  its 
metabolites  is  contained  in  Section  IV  of 
this  notice. 

EPA's  Risk  Assessment  Forum  has 
developed  Agency  poUcy  on  the  use  of 
uncertainty  factors  for  data  describing 
cholinesterase  inhibition  as  the  most 
sensitive  endpoint  of  toxicity.  OPP  and 
ODW  both  follow  the  same  policy  in  the 
use  of  an  uncertainty  factor  of  100  with 
cholinesterase  inhibition  in  the  rat 
studies  for  aldicarb  and  its  metalwlites, 
and  an  uncertainty  factor  of  10  is 
applied  to  human  data  with 
cholinesterase  inhibition.  In  the  case  of 
aldicarb.  similar  MCLG  values  were 
obtained  when  the  uncertainty  factors  of 
10  and  100  were  appUed.  respectively,  to 
the  six  month  rat  study  and  the  acute 
human  exposure  study  (NAS.  1977).  EPA 
believes  that  applying  a  lesser 
uncertainty  factor  to  animal  data  would 
not  provide  an  adequate  margin  of 
safety  in  light  of  the  potent  nature  of  the 
anticholinesterase  effect  and  the 
steepness  of  the  dose-response  curve  for 
this  chemical  as  well  as  human  data 
discussed  by  the  NAS  in  1977. 

EPA  believes  that  the  uncertainty 
factor  used  in  the  calculation  of  the 
DWEL  and  the  20  percent  relative 
source  contribution  would  account  for 
any  difference  in  sensitivity  and  thus  the 
MCLG  would  be  adequately  protective 
of  the  child  as  well.  Pliblic  comments 
are  requested  on  using  the  70-kg  adult 
rather  than  the  10-kg  child  as  the  basis 
for  the  MCLG. 

6.  Atrazine.  EPA  did  not  propose  an 
MCLG  for  atrazine  in  the  November 
notice  due  to  limited  toxicological  data 
on  the  chemical.  However,  since  that 
time  further  studies  have  been  carried 
out  and  EPA  believes  there  are  now 


sufflcient  data  upon  which  to  base  an 
MCLG  for  atrazine.  EPA  is  proposing  an 
MCLG  of  0.003  mg/l  for  atrazine,  based 
upon  an  evaluation  of  non-carcinogenic 
effects  and  a  classification  of  the 
compound  in  Group  C — possible  human 
carcinogen. 

The  proposed  MCLG  is  based  upon 
non-carcinogenic  effects  in  a  one-year 
feeding  study  in  dogs  (Ciba-Geigy.  1987. 
Atrazine  Technical  52-Week  Oral 
Feeding  in  Dogs.  Study  No.  852006  and 
Pathology  Report  No.  704&  MRID  40313- 
01).  In  this  study,  five-month  old  beagle 
dogs  were  fed  atrazine  at  the  following 
concentrations:  15, 150.  and  1,000  ppm 
(corresponding  to  0.48. 4.97.  and  33.65 
mg/kg/day).  A  NOAEL  of  0.48  mg/kg/ 
day  was  identified,  based  upon  the 
finding  of  discrete  myocardial 
degeneration  at  the  highest  dose  level 
and  several  findings  at  the  4.97  mg/kg/ 
day  dose  level  which  suggested  a  trend 
toward  the  development  of  the  cardiac 
pathology  seen  at  the  higher  dose.  An 
uncertainty  factor  of  100  was  applied 
(consistent  with  the  guidelines  for  use 
with  a  NOAEL  from  an  animal  study), 
and  adjusted  for  the  consumption  of  2 
liters  of  water  per  day  for  a  70-kg  adult, 
resulting  in  a  DWEL  of  0.2  mg/l 
(rounded  from  0.168  mg/l). 

A  preliminary  report  submitted  by 
Ciba-Geigy  Corporation  (previously 
referenced)  in  support  of  atrazine 
registration  indicated  that  atrazine  may 
be  carcinogenic.  Preliminary  summary 
incidence  information  (l-year  interim 
report)  on  the  histopathological  findings 
of  their  2-year  oncogenicity  study  of 
atrazine  in  Sprague-Dawiey  rats 
indicated  increased  numbers  of  tumors 
in  the  mammary  glands  of  female  rats. 
Also,  the  completed  study  reflected  a 
statistically  significant  dose-related 
increase  in  mammary  tumors.  A  paper 
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by  Qba-Geigy  (1987)  connrmed  the 
initial  findings. 

A  study  by  Innes  et  al.  (1989. 
"Bioassay  of  Pesticides  and  Industrial 
Chemicals  for  Tumorigenicity  in  Mice:  A 
Preliminary  Note."  J.  NatL  Cancer  InsL 
42:1101-1114)  did  not  show  carcinogenic 
effects  for  atrazine.  In  this  study,  the 
carcinogenicity  of  120  test  compounds, 
includii^  atrazine  in  mice  was 
investigated.  A  dose  of  21.4  mg/kg  was 
administered  by  gavage  to  mice  of  both 
sexes  from  age  7  to  28  days.  After 
weaning  at  four  weeks,  this  dose  level 
was  maintained  by  administering  82 
ppm  atrazine  in  the  diet  for  18  months. 
The  incidence  of  hepatomas,  puhnonary 
tumors,  lymphomas  and  total  tiunors  in 
atrazine-treated  mice  was  not 
•ignificantly  different  from  the  controls. 
Recendy  a  90  week  mouse  oncogenicity 
study  by  Qba-Geigy  (1987)  was 
submitted  to  the  Agency.  ThU  study  is 
also  negative  for  oncogenicity. 

EPA  has  classified  atrazine  in  Group 
C  (possible  human  carcinogen)  based 
upon  die  resulU  of  die  Ciba-Geigy  (1986) 
study  which  show  evidence  of 
cardnogenidty  of  atrazine  in  the  female 
rat.  This  evidence  supports  a  Group  C 
classification  based  on  EPA's  cancer 
risk  guidelines.  i.e..  limited  evidence  of 
carcinogenicity  based  on  studies 
involving  a  sinigle  species,  strain,  or 
experiment  (see  52  FR  33992). 

An  MCLG  of  0.003  mg/1  (rounded  from 
0.0034)  was  determined  by  applying  an 
additional  uncertainty  factor  of  10  to  the 
DWEL.  to  account  for  the  classification 
of  atrazine  in  Group  C  and  factoring  in 
an  assumed  20%  contribution  from 
drinking  water,  since  adequate 
occurrence  data  are  not  available. 

EPA  requests  comment  on  the  Group 
C  classification  for  atrazine  and  the 
proposed  MCLG. 

PuNic  comments:  No  public 
comments  were  received  on  atrazine  in 
the  November  1985  notice. 

7.  Carbofuran.  EPA  proposed  an 
MCLG  of  0.038  mg/1  for  carbofuran  in 
the  November  1985  Federal  Register 
notice.  This  was  based  upon  a  one-year 
dietary  study  in  dogs  in  which  a  NOAEL 
of  0.50  mg/kg/day  was  identified, 
considering  the  absence  of  a  biologically 
significant  depression  of  cholinesterase 
activity  or  reproductive  effect  in  the 
males.  Using  an  uncertainty  factor  of 
100.  a  DWEL  of  0.2  mg/1  (rounded  from 
0.175  mg/1)  was  calculated.  No  new 
relevant  data  that  would  change  the 
conclusions  presented  in  the  November 
notice  have  become  available  since  its 
publication.  EPA  is,  therefore, 
reproposing  die  MCLG  at  0.04  mg/1 
(rounded  from  0.035  mg/1). 

Public  comments:  Six  individuals  or 
organizations  commented  on  the  MCLG 


proposal  for  carbofuran.  One  commenter 
stated  that  EPA  should  consider  the 
metabolites  of  carbofuran  as  well  as  the 
parent  compound  itself  in  developing  the 
MCLG,  noting  that  toxicolonical 
exposure  is  the  result  of  a  cmemical 
metabolized  in  the  body.  Another 
commenter  disagreed  wiUi  EPA's 
statement  that  carbofuran  may  result  in 
immune  effects,  stating  that  the 
evidence  on  tiiis  point  is  questionable. 

Four  commenters  stated  that 
carbofuran  should  not  be  regulated 
because  there  is  litde  or  no  occurrence 
in  driiddng  water.  Two  commenters  felt 
that  a  health  advisory  should  be  issued 
instead,  until  further  occurrence 
information  is  available.  One 
commenter  stated  Uiat  die  MCLG  should 
be  calculated  for  die  10-kg  child,  since 
the  endpoint  of  toxicity  is  an  acute 
phenomena. 

EPA  response:  The  MCLG  for 
carbofuran  is  die  result  of  die  evaluation 
of  all  available  toxicological  data  for 
carbofuran  and  its  metabolites. 
Relatively  few  data  are  available  in 
which  die  metabolites  were  directly 
tested.  However,  studies  carried  out  on 
the  parent  compound  inherenUy  account 
for  the  metabolites,  since  the  parent 
compound  is  metabolized  in  the  test 
animal  and  exhibits  toxicity  based  upon 
its  metabolized  form.  Thus,  an  MCLG 
based  on  data  from  the  parent 
compound  is  adequately  protective  for 
the  adverse  effects  due  to  the 
metabolites  as  well. 

Studies  by  Street  and  Sharma  (1975) 
and  Bamett  et  al.  (1980)  reported  some 
changes  in  the  immune  system  that  raise 
questions  on  the  potential  for 
carbofuran  to  cause  adverse  effects  on 
this  system.  EPA  believes  further 
research  in  this  area  is  needed  before 
any  conclusions  can  be  made  on  the 
effect  of  this  chemical  on  this 
toxicological  endpoint. 

Q>A  agrees  that  occurrence  of 
carbofuran  is  low  in  drinking  water,  but 
believes  it  is  appropriate  to  set  an 
MCLG  based  on  its  adverse  health 
effects  and  the  potential  for  occurrence 
in  drinking  water.  In  addition,  the 
SDWA  Amendments  of  1986  mandate 
diat  a  MCLG  and  a  national  primary 
drinking  water  standard  be  set  for 
carbofuran.  EPA  has  based  the  MCLG 
on  the  NOAEL  from  a  one-year  dietary 
study  with  dogs;  the  endpoints  of 
toxicity  in  this  study  were 
cholinesterase  inhibition  and  testicular 
degeneration.  With  the  addition  of  an 
uncertainty  factor  of  100  and  a  relative 
source  contribution  of  20  percent,  the 
MCLG  is  considered  to  be  adequately 
protective  for  the  10-kg  child.  Further, 
the  proposed  MCLG  (40  ug/1)  is  more 
protective  to  the  child  than  the 


computed  child  value  based  on  the  acute 
human  exposure  study  (50  ug/1). 

8.  Chhrdane.  EPA  proposed  an  MCLG 
of  zero  for  chlordane  based  on  sufficient 
evidence  of  carcinogenicity  in  animals 
(Group  B2)  in  the  November  1985 
proposal.  No  new  data  which  change  the 
conclusions  presented  in  that  notice 
have  become  available  since  its 
publication.  EPA  is.  therefore, 
reproposing  an  MCLG  of  zero  for 
chlordane. 

EPA  has  received  new  data  regarding 
the  toxicity  of  chlordane.  While  the 
proposed  MCLG  of  zero  is  based  on  the 
carcinogenicity  of  this  contaminant,  the 
new  toxicity  data  are  presented  to 
provide  information  on  the  full  range  of 
adverse  effects  of  chlordane.  EPA 
calculated  a  DWEL  of  0.03  mg/1  for 
chlordane  in  the  November  proposal, 
based  upon  a  two-year  feeding  study  in 
dogs.  The  results  of  a  ohronic  rat  dietary 
study  (Yonemura  et  al,  1983;  Thirty- 
month  Chronic  Toxicity  and 
Tumorigenicity  Test  in  Rats  by 
Chlordane;  submitted  to  OPP)  were  used 
to  calculate  a  revised  DWEL.  This  study 
was  conducted  in  1983  but  was  not 
submitted  to  the  Agency  until  1985.  In 
this  study,  F344  rats  were  fed  technical 
chlordane  at  dietary  levels  of  0, 1.  5  or 
25  ppm  for  130  weeks.  Regional 
hypertrophy  was  observed  in  female 
rats  at  a  dosage  of  0.273  mg/kg/day.  A 
NOAEL  of  0.055  mg/kg/day  was 
identified  based  on  liver  hypertrophy. 
Applying  an  uncertainty  factor  of  1,000. 
(100  for  the  inter  and  intraspecies 
difference  and  ten  for  the  lack  of  a 
second  chronic  toxicity  study- 
reproductive  study),  a  revised  DWEL  of 
0.002  mg/1  has  been  derived,  assuming 
consumption  of  2  liters  of  water  per  day 
by  a  70-kg  adult.  Since  chlordane  has 
sufficient  evidence  of  carcinogenicity, 
this  DWEL  has  not  been  used  to  set  the 
MCLG. 

Public  Comments:  No  public 
comments  were  received  on  the 
proposed  MCLG  for  chlordane. 

9.  Dibromocbloropmpane  (DBCPJ.  ■ 
EPA  proposed  an  MCLG  of  zero  for 
DBCP  based  on  sufficient  evidence  of 
carcinogenicity  in  animals  (Group  B2)  in 
die  November  1985  Federal  Register 
notice.  No  new  data  which  change  the 
conclusions  presented  in  that  notice 
have  become  available  since  its 
publication.  EPA  is,  therefore, 
reproposing  an  MCLG  of  zero  for  DBCP. 
Public  Comments:  Five  individuals  or 
organizations  commented  on  the  MCLG 
proposal  for  DBCP.  Two  commenters 
submitted  an  alternate  risk  assessment 
for  DBCP.  A  maximum  likelihood  risk  of 
cancer  of  4.6X10""  for  lifetime  exposure 
to  drinking  water  containing  0.1  mg/1 


was  calculated  from  the  geometric  mean 
of  five  risk  estimates  using  different  risk 
assessment  models.  Although  die 
commenters  and  EPA  used  the  same 
chronic  study  to  develop  risk  estimates, 
different  mathematical  modeling  was 
used  in  the  risk  assessments.  The 
commenters  urged  EPA  to  set  die  MCLG 
at  0.1  mg/1  based  on  their  risk 
assessment  In  addition,  they  stated  that 
additional  analysis  of  metabolites  is 
needed  and  that  tiie  available 
epidemiologic  data  do  not  support  an 
association  between  DBCP  exposure 
and  tumor  formation  in  humans. 

One  commenter  asserted  that  the 
occurrence  information  provided  in  the 
Federal  Registar  notice  was  not 
adequate,  since  dates  and  locations  of 
sampling  were  not  described  nor  were 
detection  limits  or  measured  values 
given. 

One  commenter  agreed  with  the 
proposal.  Another  commenter  stated 
that  there  appears  to  be/ sufficient 
preliminary  data  availaple  to  warrant 
consideration  of  OBCPtor  regulation, 
but  that  additional  research  is  needed 
before  promulgation  o(an  MCLG/MCL 
for  this  compound.      > 

EPA  response:  EPA  cannot  adopt  the 
commenter's  revised  risk  assessment 
There  is  no  biostatistical  basis  for  this 
risk  assessment  procedure,  and  the 
probit  model  used  as  one  of  the  5 
models  skews  the  risk  estimate  to  an 
unreasonably  low  value.  Also,  EPA 
believes  the  95%  upper  bound  to  be  a 
more  appropriate  normalizing  method 
than  maximum  likelihood  estimates. 
However,  EPA  aclaiowledges  that,  as 
noted  by  the  commenter,  additional 
analysis  of  metabolites  would 
strengthen  the  unit  risk  value.  However, 
EPA  does  not  believe  that  this  analysis 
is  essential  to  setting  a  risk  number  of 
DBCP.  By  EPA's  risk  assessment 
procedure,  an  exposure  of  0.1  mg/1  will 
result  in  an  upper  bound  risk  value  of 
4  X 10" ».  Furthennore.  as  EPA  has 
explained  in  the  November  1985  notice 
and  elsewhere  in  this  notice,  the  Agency 
has  decided  to  establish  a  zero  MCLG 
for  contaminants,  such  as  carcinogens, 
for  which  no  threshold  for  adverse 
effects  has  been  identified  [NRDCv. 
Thomas.  824  F.2d  1211  (D.C.  Cir.  1987)). 
Regarding  the  epidemiology  data  on 
DBCP.  EPA  believes  Uiat  die 
epidemiology  data  base  is  inadequate  to 
refute  or  demonstrate  that  DBCP  causes 
tumors  in  humans.  EPA  believes  there 
are  sufficient  data  to  conclude  that 
DBCP  is  carcinogenic  in  animals  since 
the  compound  has  been  shown  to  be 
carcinogenic  in  both  rats  and  mice.  EPA 
therefore  has  classified  DBCP  in  Group 
B2:  probable  human  carcinogen. 


Regarding  the  occurrence  data 
presented  t^  EPA.  die  Fedeial  Register 
notice  was  intended  to  present  only  a 
summary  of  the  daU.  A  detaded 
presentation  of  the  data  may  be  found  in 
the  occurrence  support  document  which 
is  available  in  the  public  dodiet 

EPA  disagrees  diat  the  health  data  are 
currently  inadequate  to  establish  an 
MCLG.  DBCP  has  been  shown  to  exhibit 
acute  and  chronic  toxic  effects  in  animal 
studies,  reproductive  effects  in  humans 
and  has  also  been  shown  to  be 
carcinogenic  in  animal  studies. 
10.  o-Dichlombenzene.  In  the 
November  1985  proposal.  EPA  proposed 
an  MCLG  of  0.62  mg/1  for  o- 
dichlorobenzene  based  on  the 
occurrence  of  liver  and  kidney  lesions 
and  porphjrria  in  rats.  EPA  discussed  the 
relevant  toxicologic  data  in  detail  in  that 
notice.  EPA  also  discussed  the  lack  of 
adequate  toxicological  data  for  m- 
dichlorobenzene.  and  declined  at  diat 
time  to  propose  an  MCLG  for  the  meta 
isomer.  Instead.  EPA  sou^t  data  and 
comments  on  tfie  appropriateness  of 
setting  a  standard  for  m- 
dichlorobenzene  based  on  the  toxicity 
data  from  o-dichlorobenzene.  No  new 
relevant  data  which  change  the 
conclusions  presented  in  that  notice 
have  become  available  since  its 
publication.  EPA  is  therefore 
reproposing  the  MCLG  of  0.6  mg/1  for  o- 
dichlorobenzene  (rounded  from  the 
proposed  value  of  0.62  mg/l).  and  is  not 
proposing  an  MCLG  for  m- 
dichlorobenzene. 

Public  comments:  Four  individuals  or 
organizations  submitted  comments  on 
EPA's  proposed  actions  on  o-  and  m- 
dichlorobenzene.  One  commenter 
agreed  witii  the  proposal.  One 
commenter  believed  that  no  MCLG 
should  be  developed  for  o- 
dichlorobenzene  because  it  is 
infrequenUy  detected  in  drinking  water, 
and  when  it  is  detected,  the  levels  are 
well  below  the  DWEL  Another 
commenter  stated  that  it  is  appropriate 
to  base  an  MCLG  for  m-dichlorobenzene 
on  the  data  on  the  ortho  isomer,  but  as 
an  interim  step  only.  Another 
commenter  disagreed  with  basing  an 
MCLG  for  m-dichlorobenzene  on  the 
data  on  the  ortho  isomer,  because  the 
meta  isomer  is  rarely  found  in  drinldng 
water  and  because  there  are  few  data 
relating  the  meta  and  ortho  isomers  to 
one  another. 

EPA  response:  EPA  agrees  that  o- 
dichlorobenzene  is  infi«quendy  detected 
in  drinking  water  supplies  and  meta 
even  less  so.  However,  EPA  is  required 
to  estabUsh  a  standard  for  this 
compound  under  the  provisions  of  the 
1986  amendments  to  the  Safe  Drinking 


Water  Act  In  addition,  o- 
dichlorobenzene  has  been  detected  in 
wastewater  and  hazardous  waste  and 
thus  the  potential  exists  for  drinking 
water  contamination.  The  infrequent 
occurrence  has  been  taken  into  account 
in  tlie  proposed  monitoring  requirements 
(see  Section  VI).  EPA  is  not  proposing 
an  MCLG  for  m-dichlorobenzene  at  the 
present  time  because  of  the  lade  of  data, 
but  may  develop  a  standard  in  the  future 
as  data  become  available. 

11  and  12.  cis-1.2-Dichloroethylene 
and  trans-l^-Dichlowethylene.  EPA 
proposed  an  MCLG  of  0.07  mg/1  for  both 
cis-  and  trans-1.2-dichloroethylene  in  the 
November  1985  proposal  based  upon  a 
two-year  study  on  1,1-dichloroediylene 
in  which  a  DWEL  of  0.4  mg/1  (rounded 
from  0.35  mg/1)  was  determined.  At  that 
time,  compound-specific  data  were  not 
avaUabie  for  either  cis-  or  trans-1,2- 
dichloroethylene,  and  thus  data  on  1,1- 
dichloroethylene  were  used  to  set  the 
MCLGs  for  both  compounds.  Since  the 
time  of  the  proposal,  compound-specific 
data  on  tran8-1.2-dichloroethylene  have 
become  available,  and  this  data  lias 
been  used  to  determine  the  DWEL  and 
MCLG  for  tran8-1.2-dichloroethylene.  No 
new  data  are  available  on  cis-1.2- 
dichloroethylene,  and  thus  the  MCLG  is 
reproposed  at  QJBff  mg/L 

The  MCLG  for  traiis-1.2- 
dichioroethylene  is  based  on  a  study  by 
Barnes  et  al.  (Barnes  et  al.  1985. 
Toxicology  of  tran8-1.2-Dichloroethylene 
in  the  Mouse.  Drug  Cbem.  ToxicoL 
8:373-392)  in  which  CD-I  mice  (15-24/ 
sex/dose)  were  given  tran8-1.2- 
dichloroethylene  for  90  days  in  thfeir 
driidcing  water  at  levels  of  17, 175  or  387 
mg/kg/day  for  males  and  23,  224  or  452 
mg/kg/day  for  females.  There  were  no 
changes  in  fluid  consumption,  body 
weight  gain  or  gross  pathology  among 
the  experimental  groups.  In  male  mice, 
significant  increases  in  serum  alkaline 
phosphatase  were  noted  at  die  two 
highest  dose  levels.  In  females,  the 
thymus  weight  calculated  as  percent 
body  weight,  was  significandy 
depressed  at  the  224  and  452  mg/kg/day 
doses,  whUe  the  lung  weight  was 
decreased  only  at  the  highest  dose.  A 
NOAEL  of  17  mg/kg/day  in  male  mice 
was  identified  based  on  normal  serum 
chemistry  values  in  male  mice.  A  DWEL 
of  0.6  mg/1  was  derived  using  17  mg/kg/ 
day  as  die  NOAEL  and  an  uncertainty 
factor  of  14)00,  based  upon  the  use  of  a 
NOAEL  from  an  animal  study  which  is 
of  less-than-lifetime  duration.  Factoring 
in  a  20  percent  relative  source 
contribution  for  drinking  water  results  in 
an  MCLG  of  0.1  mg/1  for  trans-1,2- 
dichloroethylene. 
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EPA  requests  cominent  on  whether 
the  MCLG  for  ds-1.2-<lidiloroethylene 
should  be  besed  upon  the  same  data 
used  to  set  die  MCLG  for  trans-1.2- 
dichloroethylene.  This  would  result  in 
an  MCLG  of  ai  mg/I  for  ds-1.2- 
dichloroediylene.  instead  of  die  value  of 
a07  ms/l  which  is  being  proposed. 

Public  comment*:  Five  individuals  or 
organizations  commented  on  the  MCLG 
proposal  for  ds-  and  trans-1.2- 
dicMoroethylene.  One  commenter 
agreed  with  the  proposal  One 
commenter  stated  diet  an  MCLG  should 
not  be  established  for  diese  compounds 
because  there  are  no  data  to  show  that 

Sxisure  occurs  or  will  occur  above 
e  levels. 

One  commenter  stated  Uiat  it  may  be 
sufRcient  on  an  interim  basis  to  employ 
data  on  the  toxidty  of  1.1- 
dichloroediylene  to  derive  an  MCLG  for 
ds-  and  trans-1.2-dichloroethylene,  but 
that  a  concerted  effort  should  be  made 
to  develop  data  for  these  isomers  that 
will  be  more  reliable  for  derivation  of 

MCLG  values. 

One  commenter  stated  that  it  is  not 
reasonable  to  ctHnpare  the  health  effects 
of  two  compounds  with  similar  chemical 
structure  in  the  absence  of  chemical- 
specific  toxidty  data.  Another 
commenter  felt  that  before  establishing 
an  MCLG  of  0.07  mg/1  for  1.2- 
dichloroethylenes.  EPA  should  assure 
that  biodegradation  will  not  produce 
vinyl  chloride  at  concentrations  greater 
than  aooi  mg/L 

EPA  Response:  The  Ground  Water 
Supply  Survey  detected  1.2- 
diddoroethylenes  in  3.4  percent  of  the 
random  samples.  Thus,  EPA  believes 
that  there  is  suffident  occurrence  to 
warrant  regulation  for  the  1.2- 
dichloroeUiylenes.  (See  Section  VI).  In 
addition,  die  SDWA  Amendments  of 
1986  require  that  a  drinking  water 
regulation  be  set  for  ds-  and  trans-1.2- 
dichloroethylene. 

EPA  agrees  that  chemical-specific 
data,  when  available,  should  be  used  to 
develop  die  MCLGs.  Since  EPA  has 
recenUy  received  data  on  die  toxicity  of 
tran8-1.2-dichloroethylene  following 
exposure  by  the  oral  route,  these  data 
have  been  used  to  set  the  MCLG  for 
trans-l  ,2-dichloroethylene. 

EPA  believes  diat  basing  the  MCLG 
for  a  compound  on  the  health  effects  of 
compounds  with  similar  chemical 
structure  is  appropriate  when  there  is 
insufficient  data  on  the  compound  of 
concern  and  when  available  data 
indicate  that  the  compounds  exhibit 
similar  toxicity  characteristics.  There 
are  data  from  shorter  term  exposures  on 
all  diree  dichloroethylene  isomers 
suggesting  that  they  have  similar 
toxicity  in  the  qualitative  sense.  i.e., 


they  affect  die  same  general  organ 
systems.  In  light  of  this  data  reflecting 
similar  structure  activity  relationships. 
EPA  believes  it  is  reasonable  to  use  data 
on  1,1-dichloroethylene  until  such  time 
as  isomer-specific  data  becomes 
available  on  cis-l,2-dichloroethylene. 

EPA  does  not  believe  that  die  MCLG 
for  die  1,2-dichloroediylenes  should  be 
based  on  dieir  conversion  to  vinyl 
chloride.  A  drinking  water  MCL  has 
been  set  for  vinyl  dbloride  at  0.002  mg/1 
(see  52  FR  25680):  die  vinyl  chloride 
MCL  will  adequately  protect  die  public 
against  any  vinyl  chloride  which  may  be 
produced  through  the  biodegradation  of 
the  1,2-dichloroethyIenes.  As  oudined  in 
the  vinyl  chloride  rule,  water  supplies 
must  test  for  vinyl  chloride  whenever 
the  1.2-dichloroethylenes  are  found.  The 
1.2-dichloroediylenes  have  been  shown 
to  exhibit  toxic  effects  in  dieir  ovtm  right 
and  thus,  die  MCLG  for  this  ccmipound 
must  adequately  protect  against  these 
effects. 

13.  U-Dichloropropane.  EPA 
proposed  an  MCLG  of  0.006  mg/1  for  1.2- 
dichloropropane  in  the  November  1985 
proposal  In  that  proposal  1.2- 
dichloropropane  was  classified  in  EPA's 
Group  C  and  the  MCLG  was  set  at  a 
non-zero  level  based  on  the  10~* 
cardnogenic  risk  level  Discussion  of  the 
available  himian  exposure  data  and 
healdi  effects  of  1.2-dichloropropane 
were  presented  in  the  November  1985 
proposal.  Based  on  data  which  has 
become  available  since  die  1965 
proposal.  EPA  is  revising  die 
cardnogenic  classification  of  Uiis 
contaminant  to  Group  B2.  probable 
human  carcinogen,  and  is  therefore 
reproposing  an  MCLG  of  zero  for  1.2- 
dichloropropane.  In  this  notice,  the 
discussion  is  confined  to  the  conclusion 
and  justification  for  EPA's  revision  of 
the  carcinogenic  classification  for  the 
compound. 

The  final  NTP  technical  report  (1986) 
on  die  toxicology  and  carcinogenesis 
studies  of  1,2-dichloropropane  in  F344/N 
rats  and  BeC3Fi  mice  is  available  for  the 
carcinogenidty  evaluation  of  1,2- 
dichloropropane.  The  report  was  not 
available  at  the  time  of  the  November 
1985  notice.  The  results  of  the  bioassay 
showed  a  statistically  significant 
increased  incidence  of  hepatocellular 
neoplasms,  primarily  adenomas  in  male 
and  female  B6C3Fi  mice.  The  frequency 
of  liver  carcinomas  alone  was  not 
significant  for  males  or  females  but 
there  was  an  increase  in  tumors  in  both 
sexes  (male:  Control,  11/50;  low  dose. 
16/50;  high  dose.  16/50;  female:  Control, 
1/50;  low  dose,  3/50;  high  dose,  4/50). 
There  was  no  statistically  significant 
increase  in  tumors  of  any  specific  organ 
in  F344  rats;  however,  there  was  a  dose- 


related  trend  (by  life  table  analysis)  on 
mammary  adenocarcinomas  in  the 
female  rats.  Hie  increased 
adenocarcinoma  inddence  in  the  female 
rat  is  considered  to  be  significant  since 
the  F344  rat  has  a  relatively  low 
background  occurrence  rate  for  these 
tumors.  Also,  high  mortality  during  the 
course  of  the  bioassay  may  have 
precluded  higher  incidence  observations 
(i.e..  some  animals  that  died  may  have 
developed  tumors  had  they  survived  for 
the  duration  of  the  study). 

EPA  believes  diat  the  results  of  the 
bioassay  lend  suppml  for  a  Group  B2 
classification  for  lJ^dichloropropane  by 
virtue  of  the  positive  response  in  mice 
together  with  the  dose  related  trend  in 
mammary  adenocarcinomas  in  the 
female  rat  Other  considerations  are  that 
1,2-dichloropropane:  (1)  Has  shown 
positive  mutagenic  activity  in  short-term 
tests,  and  (2)  is  metabolized  to  1,2- 
epoxypropane  and  chloroacetaldehyde. 
1.2-Epoxypropane  is  thought  to  have 
carcinogenic  potential  since  other  epoxy 
compounds  are  known  carcinogens.  In 
addition.  1,2-dichloropropane  has  a 
structural  relation  to  compounds  with 
known  cardnogenic  activity  in  animal 
test  systems  (1,2-dichloroethane.  1.2- 
dibromoethane,  and  l,2-dibromo-3- 
chloropropane).  EPA  believes  that 
considering  the  total  weight  of  evidence, 
1.2-dichloropropane  should  be  classified 
in  Group  B2. 

Comment  is  requested  on  this 
proposed  dassification.  If  after 
consideration  of  public  comments  and 
further  evaluation  of  the  data  EPA 
dedded  to  dassify  1,2-dichloropropane 
in  Group  C  die  MCLG  would  be  0.006 
mg/l  as  proposed  in  the  November  1985 
notice. 

Public  comments:  Seven  individuals 
or  organizations  commented  on  the 
proposed  MCLG  for  1,2- 
dichloropropane.  Several  commenters 
opposed  development  of  an  MCLG  for 
1,2-dichloropropane.  The  major 
objection  was  that  the  occurrence  of  1.2- 
dichloropropane  in  the  environment  is 
very  low  and  decreasing,  and  the 
environmental  levels  do  not  result  in 
exposure  to  a  significant  portion  of  the 
population. 

Three  commenters  opposed  the  MCLG 
because  they  believed  the  toxicology 
studies  to  be  weak.  The  commenters 
also  challenged  the  classification  of  this 
contaminant  in  Group  C  on  the  grounds 
that  the  NTP  bioassay  had  not  been 
validated,  that  the  mouse  tumor  data 
alone  was  inadequate  to  support  this 
classification,  that  the  relevance  of 
mouse  liver  tumors  to  carcinogenic  risk 
in  humans  is  unclear,  and  the  cancer 
frequency  in  the  concurrent  controls 
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was  higher  than  in  historical  controls. 
One  commenter  agreed  that  there  are 
inadequate  data  to  establish  a  DWEL 

EPA  response:  While  EPA  agrees  that 
the  environmental  occurrence  of  1,2- 
dichloropropane  is  likely  to  be  limited,  it 
has  been  found  in  wells  in  California 
and  New  York,  in  one  hazardous  waste 
site  and  in  the  ambient  air  in  several 
cities.  EPA  beheves  the  occurrence  is 
sufficient  to  warrant  an  MCLG  for  die 
compound.  In  addition,  the  1986 
Amendments  to  the  SDWA  require  that 
an  MCLG  be  set  for  1.2-dichloropropane. 

EPA  believes  that  the  data  are 
adequate  to  form  the  basis  for  an  MCLG 
and  to  support  a  carcinogenicity 
classification  of  Group  B2.  The  final 
report  from  the  NTP  bioassay  has  been 
peer  reviewed  and  audited  by  NTP,  and 
under  the  conditions  of  die  study,  1,2- 
dichloropropane  was  considered  to  be 
carcinogenic  to  male  and  female  mice, 
although  the  effect  in  rats  was 
equivocal.  EPA  considers  mouse  liver 
tumors  to  be  sufficient  evidence  of 
carcinogenidty  (see  the  EPA  Guidelines 
for  Carcinogenic  Risk  Assessment  (51 
FR  33992))  and  dius  EPA  disagrees  with 
the  commenter  regarding  the  relevance 
of  mouse  liver  tumors.  Regarding  the 
cancer  frequency  in  the  controls,  the 
NTP  study  has  been  peer  reviewed  and 
audited  and  found  to  be  adequate.  The 
cancer  frequency  in  the  controls  does 
not  invalidate  the  results. 

14. 2.4-D.  EPA  proposed  an  MCLG  of 
0.07  mg/1  for  2,4-D  in  the  November  1985 
proposal,  based  on  adverse  effects  on 
the  liver  and  kidney  in  test  animals.  EPA 
based  this  MCLG  on  a  NOAEL  of  1  mg/ 
kg/day,  a  safety  factor  of  100,  and  the 
assumption  that  a  70  kg  adult  consumes 
2  liters  of  water  per  day.  EPA  also 
assumed  diat  20%  of  total  exposure  to 
2,4-D  would  be  from  drinking  water.  No 
new  relevant  data  which  change  EPA's 
condusions  have  become  available 
since  publication  of  that  notice.  EPA  is, 
therefore,  reproposing  an  MCLG  otOJO? 
mg/1  for  2,4-D. 

EPA  is  also  considering  adopting  an 
MCLG  of  0.02  mg/1  for  2,4-D.  This  is 
based  upon  the  same  study  as  used  to 
calculate  the  proposed  MCLG,  with  the 
application  of  an  additional  uncertainty 
factor  of  3  to  the  calculations.  This 
uncertainty  factor  would  be  applied  to 
account  for  the  fact  that  supporting  long- 
term  data  in  dogs  are  not  available  for 
2.4-D. 

Public  Comments:  Five  individuals  or 
organizations  submitted  comments  on 
EPA's  proposed  MCLG  for  2.4-D.  One 
commenter  requested  that  EPA  indude 
more  details  on  the  analytical  methods 
for  2,4-D  in  die  Federal  Register.  One 
commenter  disagreed  with  EPA's  human 
exposure  assessment,  citing  very  low 


occurrences  in  air  and  food,  and  low 
occurrence  in  drinking  water.  This 
commenter  stated  that  most  levels  of 
2,4-D  in  drinking  water  are  at  or  below 
the  detection  limit  and  thus  it  was  not 
appropriate  to  use  a  20  percent  drinking 
water  contribution  for  2.4-D. 

Two  commenters  stated  that  an 
MCLG  should  not  be  established  for  2.4- 
D  because  the  health  effects  data  are 
too  weak,  and  one  commenter  stated 
that  establishing  an  MCLG  should  be 
postponed  until  ongoing  toxicity  studies 
are  completed.  These  commenters 
stated  that  studies  other  than  those  used 
by  EPA  should  be  relied  upon  in 
developing  the  MCLG,  and  that  the 
estimated  relative  source  contribution  of 
20%  estimated  by  EPA  in  the  November 
1985  notice  was  inappropriate  because 
air  and  food  are  not  significant  exposure 
sources. 

EPA  response:  EPA  has  included  a 
more  detailed  discussion  of  the 
analytical  methods  for  2,4-D  in  Section 
rv  of  this  notice.  Regarding  drinking 
water  exposure  to  2.4-D.  EPA  agrees 
that  2,4-D  has  only  been  detected  at 
very  low  levels  in  drinking  water 
supplies.  In  the  absence  of  reliable  data 
to  the  contrary,  EPA  conservatively 
estimates  that  drinking  water  might 
contribute  20%  to  total  exposure.  EPA 
has  examined  the  occurrence  data 
presented  by  the  commenter.  but 
believes  they  are  insufficient  to  estimate 
the  relative  source  contribution  and  thus 
believes  it  is  appropriate  to  use  a  20% 
estimate  for  exposure. 

EPA  believes  that  the  available 
toxicity  data  on  2.4-D  are  adequate  to 
form  the  basis  of  a  regulation  for  the 
reasons  outlined  in  the  November  1985 
notice.  Four  human  studies  cited  by  the 
commenter  as  a  more  appropriate  basis 
for  the  MCLG  are  not  vaUd  for  this 
purpose.  Two  were  designed  as 
metabolism  and  fate  studies  and  did  not 
(i.e.,  by  design)  provide  adequate 
toxicity  information.  Another  study  used 
only  one  subject,  and  the  fourth  study 
was  not  useful  because  exposure  levels 
were  not  known. 

15.  Epichlorohydrin.  EPA  proposed  an 
MCLG  of  zero  for  epichlorohydrin  based 
on  its  carcinogenic  potential  in  humans 
in  the  November  1985  notice.  EPA  has 
classified  epichlorohydrin  in  Group  B2: 
probable  human  carcinogen,  based  on 
positive  results  in  several 
carcinogenidty  bioassays  with  rats 
exposed  to  epichlorohydrin  via  multiple 
routes  of  administration.  Exposure  by 
ingestion,  either  via  gavage  or  drinking 
water,  resulted  in  tumors  of  the 
forestomach  and  exposures  via 
inhalation  resulted  in  tumors  of  the 
nasal  cavities.  No  new  relevant  data 
which  change  EPA's  conclusions  have 


become  available  since  publication  of 
that  notice.  EPA  is  therefore  reproposing 
an  MCLG  of  zero  for  epichlorohydrin. 

Public  comment  Eight  individuals  or 
organizations  commented  on  EPA's 
proposed  MCLG  for  epichlorohydrin. 
One  commenter  provided  additional 
information  on  health  effects  and 
metabolism  of  epichlorohydrin, 
induding  data  indicating  that  oxalic 
add  is  not  a  likely  metabolite  of 
epichlorohydrin.  that  epichlorohydrin  is 
rapidly  absorbed,  metabolized  and 
excreted  when  given  orally,  and  that  the 
available  data  on  central  nervous 
system  effects  are  from  Soviet  studies 
which  lack  detail.  This  commenter 
asserted  that  whde  epichlorohydrin 
poses  risks  to  humans,  it  is  not  possible 
to  quantitate  the  risks  at  this  time. 

Several  other  commenters  disagreed 
with  EPA's  dedsion  to  establish  an 
MCLG  for  epichlorohydrin.  stating  that 
exposure  through  drinking  water  is  low, 
even  though  epichlorohydrin-based 
resins  are  used  in  drinking  water 
treatment  Additional  reasons  dted  by 
die  commenters  were  that  analysis  for 
epichlorohydrin  is  difficult  and  that  the 
regulation  would  have  an  adverse 
economic  impact 

One  other  commenter  disagreed  that 
there  is  an  adequate  basis  for  the 
DWEL,  and  disagreed  with  the  basis  for 
the  carcinogenidty  risk  calculations, 
urging  EPA  to  rely  on  die  study  by 
(Wester  et  al.  [Wester,  P.W..  van  der 
Heiden.  CA..  Ksschop,  A.,  and  van 
Esch.  G.J.  1985.  "Carcinogenidty  Study 
with  Epichlorohydrin  (CB>)  by  Gavage 
in  Rate."  Toxicol.  36:325-^29)  as  die 
basis  for  the  carcinogenic  risk 
calculations  rather  than  that  by  Konishi 
et  al  (Konishi,  T.,  Kawabata,  A.,  Denda, 
A.,  et  al.  1980.  "Forestomach  Tumors 
Induced  by  Orally  Administered 
Epichlorohydrin  in  Male  Wistar  Rats." 
Conn.  71.-922-933),  and  suggested  that 
EPA  use  a  risk  level  of  10~*  as  die  basis 
for  the  MCLG. 

EPA  response:  EPA  disagrees  with  the 
commenter  that  oxalic  acid  is  not  a 
likely  metaboUte  of  epichlorohydrin. 
EPA  has  relied  on  a  study  by  the  same 
laboratory  as  that  dted  by  the 
commenter,  indicating  that  oxalic  acid  is 
responsible  for  the  renal  toxidty  of 
epichlorohydrin.  The  data  submitted  on 
absorption  and  metabolism  of 
epichlorohydrin  will  be  incorporated 
into  the  Health  Criteria  Document.  EPA 
agrees  that  the  Soviet  literature  was 
incomplete,  and  the  studies  are  included 
in  the  Criteria  Document  for 
informational  purposes  only  (i.e..  the 
studies  are  not  used  as  the  basis  for  the 
DWEL  or  the  MCLG).  EPA  believes  the 
current  data  are  adequate  to  calculate 
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cancer  risks  for  epichlorohydrin  since 
the  data  consist  of  high  quality  dose- 
response  infonnatioo  in  animals. 

EPA  believes  it  is  appropriate  to 
establish  an  MCLC  for  epichlorohydrin 
at  this  time.  EPA's  occurrence  estimates 
are  based  largeiy  on  residue  Grom  iU  use 
as  a  drinking  water  Qocculant.  While 
typical  levels  of  epichlorohydrin  in 
drinking  water  should  be  quite  low 
because  of  likely  chemical  reactions  in 
water  of  trace  residues,  its  common 
usage  and  thus  the  clear  potential  for 
contamination  Justifies  the  promulgation 
of  NPDWRs  for  this  contaminant 
Furthermore,  the  SDWA  requires  EPA  to 
regulate  epichkHt)hydrtn.  The 
availability  of  analytical  methods  and 
cost  considerations  are  evaluated  by  the 
Agency  in  promulgating  the  enforceable 
MCL  or  treatment  technique  and 
monitoring  requirements.  These  factors 
are  not  relevant  to  the  establishment  of 
theMCLG. 

Regarding  ralri''»*^^^  of  the  DWEL, 
EPA  believes  the  published  literature, 
which  contains  several  long-term 
studies,  provides  an  adequate  data  base 
for  esUbli^iing  the  DWEL  for 
epichlorohydrin.  EPA  afl^ees  that  the 
study  by  Wester  et  al.  (1966)  is  a  valid 
study  but  EPA  continues  to  use  the 
study  by  Konishi  et  al.  (1980)  as  the 
basis  for  the  quantitative  ride  estimate 
for  oral  exposure.  Forestomach  tumors 
in  raU  were  seen  in  both  studies,  but  the 
drinking  water  exposure  route  used  by 
Konishi  et  aL  is  considered  more 
relevant  than  the  gavage  exposure  route 
used  by  Wester  et  al.  As  EPA  has 
explained  in  the  November  1985  notice 
and  in  other  rulemakingi.  tiie  Agency 
has  decided  to  establi^  a  lero  MCLC 
for  contaminants  which  have  shown 
sufBdent  evidence  of  carcinogenicity. 
Since  epichlorohydrin  has  bean 
classified  in  Group  B2.  EPA  has 
repropoeed  an  MCLC  at  lero  for  the 

compound. 

Id.  Ethylbenzene.  EPA  proposed  an 
MCLC  of  OitB  mg/1  for  ethylbenzene  in 
the  November  1965  notice  based  on 
adverse  effects  on  the  kidney  and  liver 
in  test  animals.  EPA  based  the  MCLC  on 
a  NOEL  of  136  mg/kg/day.  an 
uncertainty  factor  of  lOOa  a  factor  of  5/7 
to  convert  from  5  day  per  week 
exposure  (by  gavage)  to  daily  exposure, 
and  an  estimated  water  consumption  of 
2  liters  per  day  for  a  70-kg  adult.  From 
these  assumptions,  EPA  calculated  a 
DWEL  of  3  mg/1  (rounded  from  3.4  mg/ 
1]:  because  adequate  exposure  data 
were  not  available.  EPA  estimated  that 
the  drinking  water  contribution  was  20 
percent,  resulting  in  an  MCLC  of  0.68 
mg/1.  No  new  relevant  daU  that  would 
change  EPA's  conclusions  have  become 


available  since  the  publication  of  the 
November  1965  notice.  EPA  is.  therefore, 
reproposing  an  MCLC  of  0.7  mg/1  for 
ethylbenxene.  rounded  from  the 
proposed  MCLC  of  0.66  mg/1- 

Public  comment  Five  individuals  or 
organizations  conmiented  on  the 
proposed  MCLC  for  ethylbenzene.  One 
commenter  agreed  writh  the  proposal. 
Two  commenters  felt  that  an  MCLC 
should  not  be  established  because 
ethylbenzene  is  infrequently  detected  in 
water  when  present  is  at  levels  bekiw 
the  DWEU  and  there  are  no  studies 
showing  that  ethylbenzene  in  drinking 
water  has  caused  human  health 
problems.  The  other  commenter  felt  that 
the  assumed  20  percent  estimated 
contribution  from  drinking  water  is 
arbitrary  and  overly  oonaervative. 
EPA  response:  EPA  agrees  that 
ethylbenzene  is  unlikely  to  occur  in 
drinkhig  water  at  levels  spproaching  the 
DWEL  However.  EPA  is  required  by  the 
1986  Amendments  to  the  SDWA  to 
develop  an  MCL  for  ethylbenzene.  EPA 
estimates  a  20  percent  contribution  from 
drinking  water  when  adequate,  reliable 
data  on  human  exposure  are  not 
available  to  asake  another  estimate.  This 
conservative  approach  takes  into 
account  the  possibility  of  exposure  to 
contaminantii  throu^  odier  sources, 
even  though  that  exposura  cannot  be 
quantified.  Since  adequate  data  are  not 
available  to  detennine  the  proportion  of 
exposure  to  ethylbenxene  through 
drGiUng  water.  EPA  asamnes  a  20 
percent  relative  source  contribution. 

17.  Ethylene  Dihromide  (EDB).  EPA 
proposed  an  MCLC  of  aero  for  EDB 
based  on  sufficient  evidence  of 
carcinogenicity  in  animals  (Croup  B2)  in 
the  November  1985  Fadenl  Regtoler 
notice.  EPA  presented  a  detailed 
discussion  of  the  adverse  health  effects 
and  occurrence  of  EDB  in  that  notice.  No 
new  relevant  data  which  change  the 
conclusions  presented  in  that  notice 
have  become  available  since  its 
publication.  Therefore,  Q>A  is 
reproposing  an  MCLC  of  zero  for 
ethylene  dibromide. 

Public  comment  Three  individuals  or 
organizations  commented  on  the  MCLC 
proposal  for  EDB.  One  commenter 
disagreed  with  the  MCLC,  stating  that  it 
should  be  set  at  a  non-zero  level  based 
on  quantitative  risk  assessments  derived 
from  mathematical  models  or  based  on  a 
LOAEL  with  an  appropriate  uncertainty 
factor.  One  commenter  stated  that  the 
Agency  is  using  flawed  test  data  which 
is  not  sufficient  for  extrapolating  risk  to 
humans. 

EPA  response:  EPA  believes  that  the 
available  data  are  adequate  to  classify 
EDB  in  Croup  B2,  probable  human 


carcinogen  and  therefore  an  MCLC  of 
zero  is  appropriate  for  the  reasons 
explained  in  Section  IIIB  of  this  notice. 

1&  and  19.  Heptachlor  and  Heptachlor 
Epoxide,  to  the  November  1985  ^ 
proposal.  EPA  proposed  MCLGs  of  zero 
for  both  heptachlor  and  heptachlor 
epoxide  based  on  sufficient  evidence  of 
carcinogenicity  (Group  B2}  in  animals. 
No  new  data  which  change  the 
conclusions  presented  in  that  notice 
have  become  available  since  Its 
publication.  EPA  is,  therefore, 
reproposing  an  MCLC  of  zero  for 
heptachlor  and  an  MCLG  of  zero  for 
heptachlor  epoxide. 

EPA  has  revised  the  DWELs  for 
heptachlor  and  heptachlor  epoxide. 
These  revisions  do  not  affect  EPA's 
conclusions  about  heptachlor  and 
heptachlor  epoxide  carcinogenicity,  but 
are  presented  to  provide  more 
information  on  the  health  effects  of 
these  compounds,  to  the  November  1985 
proposal.  EPA  calculated  a  DWEL  based 
on  noncarcinogenic  endpoints  of  0.0025 
mg/1  for  heptachlor.  based  upon  a  110- 
day  feeding  study  to  rats  (Witherup  et 
al..  1955)  and  a  LOAEL  of  0075  mg/kg/ 
day.  However,  a  reanalysis  of  the  data 
todicate  that  a  NOAEL  of  0.15  mg/kg/ 
day  is  more  appropriate,  based  upon  a 
consideration  ol  different  endpotots. 
Using  this  NOAEL  and  an  uncertainty 
factor  of  300.  a  revised  DWEL  of  0JO2 
mg/1  (rounded  from  a0175  mg/1)  has 
been  calculated.  An  uncertamty  factor 
of  100  was  used  to  account  for  totei^  and 
totra-species  diffierences.  An  additional 
uncertamty  factor  of  3  was  used  to 
account  for  the  fact  that  the  most 
sensitive  toxicological  endpotot  may  not 
have  been  determmed  to  die  study.  i.e.. 
very  few  endpotots  were  examined  to 

this  loss  study. 

For  heptachlor  epoxide,  a  DWEL  of 
0.001  mg/1  was  calculated  to  tfie 
November  1985  proposal,  based  upon  a 
two-generation  reproduction  study  iii 
dogs.  A  reanalysis  of  the  data  has 
todicated  that  a  eo-week  feeding  study 
to  dogs  (Unpublished.  1958,  Kettering 
Laboratory  eo-we^k  dog  feeding  study) 
is  more  appropriate  for  the  derivation  of 
a  DWEL,  since  a  larger  number  of 
endpotots  were  examined  to  this  study- 
to  this  study,  animals  were  given  0, 0.5. 
2.5. 5  or  7.5  ppm  heptachlor  epoxide  in 
the  diet.  Effects  were  noted  for  both 
males  and  females  at  the  0.5  ppm  (0.0125 
mg/kg/day)  dose  level  of  heptachlor 
epoxide.  Using  0.0125  mg/kg/day  as  the 
LOAEL  and  an  uncertainty  factor  of 
l.OOa  a  revised  DWEL  of  0.0004  mg/1 
has  been  derived.  Since  heptachlor  and 
heptachlor  epoxide  have  sufficient 
evidence  of  carctoogenicity,  the  revised 
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DWELs  have  not  been  used  to  set  the 
proposed  MCLGs. 

Public  comments:  Four  todividuals  or 
organizations  commented  on  the  MCLC 
proposal  for  heptachlor  and  heptachlor 
epoxide.  One  commenter  recommended 
reclassifying  heptachlor  and  heptachlor 
epoxide  to  EPA  Group  C  (possible 
human  carctoogen)  because  rodents 
have  an  extremely  high  backj^vund  of 
liver  cancer  and  are  not  appropriate 
surrogates  for  extrapolation  to  humans. 
Three  commenters  stated  that  a  single 
MCLG  for  heptachlor  and  heptachlor 
epoxide  is  adequate,  stoce  caretoogenic 
potential  has  been  shown  for  both. 

EPA  response:  According  to  EPA's 
guidelines  for  classification  of 
carcinogens.  Group  B2  is  used  when 
there  is  sufficient  evidence  of 
carctoogenicity  to  animals  and 
inadequate  data  to  humans.  These 
guideltoes  also  state  that  mouse  liver 
tumor  data  should  be  taken  as  sufficient 
evidence  of  carctoogenicity.  unless 
specific  information  on  the  compound's 
toxicology  would  warrant  a  different 
classification.  The  analysis  of  the  data 
for  heptachlor  and  heptachlor  epoxide 
show  sufficient  evidence  of 
carcinogenicity  to  the  mouse,  as  well  as 
some  evidence  to  the  rat  a  second 
species.  This  analysis  considered  the 
results  of  the  NCI  1976  bioassay,  based 
on  the  evaluation  of  slides  by 
todependent  pathologists.  Thus.  EPA 
beUeves  a  Group  B2  classification  is 
justified. 

The  relative  toxic  and  caretoogenic 
effects  of  heptachlor  and  heptachlor 
epoxide  vary  with  respect  to  dose  levels 
to  animals,  to  addition,  both  of  these 
compounds  have  been  detected  to 
drinking  water.  Thus.  EPA  believes  it  is 
appropriate  to  develop  separate  MQLGs 
for  these  chemicals. 

20.  Lindane:  EPA  proposed  an  MCLG 
of  0.0002  mg/1  for  Itodane  to  the 
November  1985  proposal,  based  upon  a 
DWEL  of  0.01  mg/1.  an  additional 
uncertatoty  factor  of  10  (spce  Itodane 
was  classifed  as  Group  C — possible 
human  carctoogen)  and  20%  contribution 
from  drinking  water.  No  new  data  which 
change  the  conclusions  presented  to  that 
notice  have  become  available  stoce  its 
publication.  EPA  is.  therefore, 
reproposing  an  MCLG  of  0.0002  ipg/l  for 
lindane. 

Public  comments:  Six  todividuals  or 
organizations  commented  on  the  MCLG 
proposal  for  Itodane.  Several 
commenters  disagreed  with  the 
establishment  of  an  MCLG  for  Itodane, 
citing  weak  health  effects  data  and  low 
occurrence.  One  commenter  suggested 
that  rulemaking  could  be  delayed  stoce 
there  is  an  MCL  abeady  to  effect.  One 
commenter  stated  that  the  MCLG  should 


be  zero  for  Itodane  stoce  it  has  been 
demonstrated  to  cause  malignant  liver 
tumors  to  two  strains  of  mice. 

One  commenter  supported  the 
classification  of  Itodane  to  Group  C  and 
discussed  the  use  of  alternate  studies 
cited  to  the  Federal  Rerister  to  derive 
the  DWEL 

EPA  response:  EPA  believes  there  are 
sufficient  health  effects  data  to  support 
the  proposed  MCLG  for  Itodane.  Acute 
exposure  to  Itodane  results  to 
neurological  and  behavorial  effects. 
Subchronic  and  chronic  studies  have 
shown  a  variety  of  effects,  tocluding 
liver  hypertrophy,  kidney  tubular 
degeneration  and  toterstitial  nephritis. 
EPA  recognizes  that  occurrence  of 
lindane  to  public  water  supplies  is  likely 
to  be  limited  and  has  taken  this  toto 
account  to  the  proposed  monitoring 
requirements  (See  section  VI).  to 
addition,  the  SDWA  Amendments  of 
1986  require  that  a  drinking  water 
regulation  be  set  for  Itodane.  The 
existence  of  a  current  MCL  for  Itodane 
does  not  justify  delaying  this 
rulemaking.  The  1986  Amendments 
require  EPA  to  promulgate  an  MCL  for 
Itodane  notwithstanding  the  current 
MCL 

Regarding  the  caretoogenic  potential 
of  Itodane,  the  only  evidence  of 
carctoogenicity  is  to  mice.  An  effect  has 
been  reported  to  only  one  species,  and 
according  to  the  EPA  Guideltoes  for 
Carotoogen  Risk  Assessment  this 
results  to  a  Group  C  classification. 
Therefore,  a  non-zero  MCLG  has  been 
proposed  for  Itodane. 

21.  Methoxychlor.  EPA  proposed  an 
MCLG  of  0.34  mg/1  for  methoxychlor  to 
the  November  1985  notice.  The  adverse 
health  effects  and  occurrence  of 
methoxychlor  are  discussed  to  detail  to 
that  notice.  The  MCLG  was  based  on  a 
rat  study  to  which  a  NOAEL  of  5  mg/kg/ 
day  was  identified  and  an  uncertatoty 
factor  of  100  was  applied,  resulting  to  a 
DWEL  of  2  mg/1  (rounded  from  1.75  mg/ 
1).  EPA  also  assumed  that  drinking 
water  contributes  20%  to  the  overall 
exposure  of  methoxychlor.  EPA  is 
reproposing  an  MCLG  of  0.4  mg/1  for 
methoxychlor  (the  number  was  rounded 
to  0.4  mg/1  based  upon  a  DWEL  of  1.75, 
instead  of  1.7,  which  was  used  to  the 
November  1985  notice).  However,  it 
should  be  noted  that  the  Office  of 
Pesticides  Program  (OPP)  recently 
received  a  teratology  study  to  rabbits 
(Ktocaid  Enterprises,  toe.  1986.  MRID 
00159929).  EPA  is  currently  reviewing 
this  study.  The  MCLG  for  methoxychlor 
may  be  changed  if  EPA  determtoes  that 
the  study  is  appropriate  for  determining 
the  MCLG  for  this  contamtoant  The 
study  is  tocluded  to  the  record  for  this 
proposal  and  EPA  requests  comment  on 


whether  it  should  be  relied  upon  in 
determining  the  MCLG. 

Public  comments:  Three  todividuals  or 
organizations  submitted  conunents  on 
the  proposed  MCLG  for  methoxychlor. 
One  commenter  agreed  with  the 
proposal  Two  coirunenters  disagreed 
with  proposing  an  MCLG  for 
methoxychlor  because  of  the  lack  of 
occurrence  and  exposure  data. 

EPA  response:  EPA  agrees  that  the 
available  data  mdicate  that  the 
occurrence  of  methoxychlor  to  drinking 
water  supplies  is  not  widespread 
However.  EPA  is  required  by  the  1986 
Amendments  to  the  SDWA  to  set  an 
MCL  for  methoxychlor.  The  available 
occurrence  data  has  been  taken  toto 
account  to  the  proposed  monitoring 
requirements  for  methoxychlor  (see 
section  VI). 

22.  Monochlorobenzene.  EPA 
proposed  an  MCLG  of  0.06  mg/1  for 
monochlorobenzene  to  the  November 
1985  proposal.  Discussions  of  the 
available  human  exposure  data  and 
health  effects  of  monochlorobenzene 
were  presented  to  the  November  1965 
proposal.  This  notice  will  discuss  only 
the  new  data  and  conclusions  that  have 
been  changed  stoce  publication  of  that 
notice,  resulting  to  a  reproposed  MCLG 
of0.1mg/L 

to  the  November  1965  proposal.  EPA 
calculated  a  DWEL  for 
monochlorobenzene  based  upon  a 
subchronic  study  to  which  rats  and  mice 
were  administered  monochlorobenzene 
five  times  weekly  by  gavage  to  com  oil 
(Battelle-Columbus.  197& 
"Chlorobenzene.  Subchronic  Toxicity 
Stody  to  B8C3P1  Mice."  Unpublished 
report  and  Battelle-Columbus.  1978. 
"Chlorobenzene.  Subchronic  Toxicity 
Study— Fischer  344  RaU."  Unpublished 
report)  A  NOAEL  of  125  mg/kg/day,  a 
conversion  factor  of  5/7  to  average 
exposure  over  a  week,  and  an 
uncertatoty  factor  of  1.000  were  used, 
resulting  to  a  DWEL  of  3.0  mg/1 
(rounded  frt>m  3.125  mg/1).  An  additional 
uncertatoty  factor  of  10  was  then 
applied,  stoce  monochlorobenzene  was 
classified  to  Group  C  by  the  EPA 
carctoogenicity  guideltoes.  This  resulted 
to  an  MCLG  of  0.06  mg/L  assuming  20 
percent  contribution  from  drinking 
water. 

EPA  presenUy  believes  a  subchronic 
study  to  dogs  given  monochlorobenzene 
five  times  weekly  orally  by  capsule  is 
the  best  study  available  to  calculate  the 
MCLG.  (Hazelton  Laboratories.  1967. 
"13-Week  Oral  Administration — Dogs. 
Monochlorobenzene."  Ftoal  report, 
submitted  to  Monsanto  Company. 
Project  No.  241-105:  and  Knapp.  W.K.. 
Busey,  W.M..  and  Kundzms,  W.  1971. 
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"Subacute  Oral  Toxicity  of 
Monochlorobenzene  In  Dogs  and  Rats." 
Toxicol.  Appi  Pharmacol.  19:393 
(Abstract).)  This  study  was  considered 
in  1985  for  derivation  of  the  DWEL  but 
was  not  used  due  to  the  availability  of  a 
newer  study  However,  discussions  with 
the  investigating  pathologist  concerning 
the  interrwetation  of  liver  pathology  in 
the  dog  study  in  which  be  stated  that 
55.5  mg/kg/day  should  be  considered 
the  LOAEL  and  27.25  mg/kg/day  should 
be  considered  the  NOAEL  have  resulted 
in  support  for  a  lower  NOAEL  for  the 
compound.  Thus.  EPA  now  believes  it  is 
prudent  to  base  the  MCLG  on  the 
I  lazelton  dog  study.  Using  this  study. 
EPA  has  selected  a  NOAEL  of  27.25  mg/ 
kg/day.  since  liver  lesions  attributable 
to  treatment  with  monochlorobenzene 
were  observed  in  dogs  at  doses  above 
27  mg/kg/day.  Adjusting  the  NOAEL  by 
5/7  (because  the  dose  was  only 
administered  for  5  days  per  week),  and 
applying  an  uncertainty  factor  of  1,000,  a 
DWEL  of  0.7  mg/1  (rounded  from  0.694 
mg/1)  has  been  calculated.  An 
uncertainty  factor  of  \jaM  was  applied 
since  the  study  was  of  a  duration 
significantly  less-than-lifetime. 

EPA  also  believes  that 
monochlorobenzene  should  be  classified 
in  Group  D,  rather  than  Group  C  as 
originally  proposed.  In  the  original 
proposal,  the  classification  of  Group  C 
was  based  upon  the  results  of  the  NTP 
bioassay  in  which  monochlorobenzene 
increased  the  occurrence  of  neoplastic 
nodules  of  the  liver  in  the  high  dose 
male  rats.  Carcinogenic  efiects  were  not 
observed  in  female  rats  or  mice  of  either 
sex.  Other  evidence  relevant  to  the 
carcinogenicity  weight  of  evidence 
included  the  resulu  of  mutagenicity 
assays,  with  positive  results  in  yeast 
and  fungi  and  negative  results  in 
bacteria  and  cultured  mouse  lymphoma 
cells. 

EPA  has  reexamined  these  data  and 
believes  they  are  insufficient  to  support 
a  Group  C  classification.  In  the  NTP 
bioassay.  the  incidence  in  neoplastic 
nodules  of  the  liver  in  high-dose  male 
rats  was  increased  compared  to 
controls.  EPA  no  longer  believes  this 
increase  to  have  statistical  significance. 
The  NTP  only  considered  the  incidence 
of  neoplastic  nodules  in  the  analysis  of 
the  results  and  did  not  include  in  its 
results  the  presence  of  hepatocellular 
( arcinomas  in  two  vehicle  male  rats. 
1'.PA'b  policy  is  to  combine  both 
malignant  and  benign  tumors  when 
analyzing  data  (see  EPA's  Guidelines  for 
Carcinogen  Risk  Assessment.  51  FR 
a3992).  Thus,  when  EPA  combined  the 
data  on  hepatocellular  carcinoma  with 
the  data  for  neoplastic  nodules,  the 


response  in  high-dose  males  was 
reduced  to  borderline  significance  by 
only  one  statistical  test.  There  was  no 
increase  in  incidence  of  hepatocellular 
carcinomas  in  male  rats  or  of  neoplastic 
nodules  or  hepatocellular  carcinomas  in 
female  rats.  TTiese  data  are.  therefore, 
judged  to  be  inadequate  for  a  Group  C 
assessment  of  carcinogenicity. 

EPA  also  believes  that  the 
mutagenicity  data  and  other  data 
relevant  to  the  weight  of  evidence 
provide  inadequate  support  for  a  Group 
C  classification.  The  formation  of 
carcinogenic  metabolites,  either  reactive 
intermediates  (epoxides)  such  as  3.4^ 
chlorobenzene  oxide  or  benzene,  had 
been  proposed  as  a  possible  mechanism 
leading  to  monochlorobenzene 
carcinogenicity.  On  further  review  and 
with  input  from  EPA's  Science  Advisory 
Board.  EPA  has  concluded  that  this  is 
not  the  case.  EPA's  Science  Advisory 
Board  stated  that  the  mechanism  of 
monochlorobenzene  toxicity  is  not 
known.  Neither  monochlorobenzene  nor 
its  metabolites  Induce  DNA  damage  or 
mutations  in  standard  mutagenicity 
assays.  Epoxide  intermediates  either  are 
readily  conjugated  via  a  glutathione 
transferase  pathway  or  spontaneously 
rearrange  to  form  chlorophenols  which 
then  undergo  conjugation.  Benzene  is 
not  formed  as  a  metabolite;  metabolism 
via  other  pathways  also  terminates  with 
the  excretion  of  conjugated 
chlorophenols. 

Hence,  EPA  believes.  *vith 
concurrence  from  EPA's  Science 
Advisory  Board,  that  a  Group  D 
classification  is  more  appropriate  for 
monochlorobenzene. 

In  summary,  EPA  has  recalculated  a 
DWEL  of  0.7  mg/1  (rounded  from  0.675 
mg/1),  based  upon  a  din^erent  study  than 
was  used  in  the  MCLG  proposal 
Assuming  a  20  percent  contribution  from 
drinking  water  results  in  an  MCU^  of  0.1 
mg/1  (rounded  from  0.139  mg/l).  EPA  has 
reclassified  monochlorobenzene  in 
Group  D,  so  an  additional  uncertainty 
factor  of  10  was  not  apphed. 

Public  comments:  Eight  individuals  or 
organizations  commented  on  the 
proposed  MCIX3  for 
monochlorobenzene.  One  commenter 
felt  that  the  statement  in  the  Federal 
Register  that  monochlorobenzene  has 
been  shown  to  cause  mutagenic  effects 
in  higher  plants  and  certain 
microorganisms  was  a 
misrepresentation  of  the  actual  data. 
since  mutagenicity  studies  have  shown 
mixed  results.  Several  commenters 
stated  that  no  MCLG  should  be 
established  for  monochlorobenzene 
since  the  occurrence  is  very  low  and  the 
health  effects  data  are  very  weak. 


Two  commenters  felt  that  the 
compound  should  be  classified  in  Group 
D  rather  than  Group  C  since  the  NTP 
bioassay  detected  <mly  a  small  increase 
in  liver  tumors  in  male  rats,  with  no 
effect  in  female  rats  or  in  male  or  female 
mice.  One  commenter  supported  the  use 
of  the  subchronic  study  as  the  basis  for 
the  MCLG.  while  another  commenter 
stated  that  a  rabbit  study  could  be  used 
to  calculate  the  MCLG. 

EPA  response:  While  it  is  true  that 
older  mutagenicity  studies  in  plants 
showed  positive  results,  the  more  recent 
studies  in  animals  and  microorganisms 
have  been  negative.  Thus.  EPA  believes 
that  it  is  accurate  to  state  that 
mutagenicity  studies  have  shown  mixed 
results,  but  the  preponderance  of  the 
evidence  is  negative.  EPA  believes  that 
there  is  sufficient  health  effects 
information  to  support  an  MCLG  for 
monochlorobenzene.  since  dose- 
response  data  are  available  from  animal 
studies.  EPA  agrees  that 
monochlorobenzene  has  not  been  found 
to  be  common  in  drinking  water 
samples,  but  the  potential  for  drinking 
water  contamination  exists  since  the 
compound  has  been  identified  at  five 
hazardous  waste  sites.  In  addition.  EPA 
is  mandated  by  the  SDWA  Amendments 
to  establish  an  MCLG  for 
monochlorobenzene. 

EPA  agrees  that  monochlorobenzene 
should  be  classified  in  Group  D  for  the 
reasons  stated  above.  EPA  does  not 
agree  that  the  rabbit  study  should  be 
used  to  calculate  the  MCLG.  since 
exposure  was  through  the  inhalation 
route,  rather  than  ingestion. 

23.  Polychlorinated  biphenyls  (PCBs). 
In  the  November  1985  proposal.  EPA 
proposed  an  MCLG  of  zero  for  PCBs 
based  on  sufficient  evidence  of 
carcinogenicity  in  animals  (Group  B2). 
No  new  data  which  change  the 
conclusions  presented  in  that  notice 
have  become  available  since  its 
publication.  EPA  is  therefore 
reproposing  an  MCLG  of  zero  for  PCBs. 
Science  Advisory  Board  Comments: 
EPA's  Science  Advisory  Board  (SAB) 
has  stated  diat  EPA  should  regulate 
PCBs  by  regulating  the  most  toxic 
individual  isomers.  They  have  stated 
that  a  scale  of  toxicities  for  PCB  isomers 
should  be  prepared  and  an  "equivalency 
approach"  developed,  using  the  most 
toxic  PCBs  as  the  basis  for  comparison. 
FJ>A  requests  comments  on  this 
approach. 

Public  comments:  Seven  individuals 
or  organizations  commented  on  the 
MCLG  proposal  for  PCBs.  A  number  of 
commenters  disagreed  with  the  proposal 
of  an  MCLG  of  zero  for  PCBs  for  the 
following  reasons: 
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— Inadequate  evidence  to  classify  PCBs 

as  Category  I  carcinogens. 
— Epidemiologic  studies  of  exposed 
workers  have  not  found  significant 
cancer  increases. 
—The  FDA  allows  a  tolerance  of  0.013 

mg/day. 
— Inadequate  evidence  of  mutagenicity. 
— Limited  occurrence  data. 
— Analytical  methods  detect  only  some 

PCB  isomers. 
—The  MCLG  is  unattainable. 

Several  commenters  agreed  that  it  is 
appropriate  to  set  regulations  for  PCBs 
as  a  class  of  compounds,  while  one 
commenter  stated  that  setting 
regulations  for  PCBs  as  a  class  is 
inappropriate  because  of  significant 
health  differences  in  isomers.  Another 
commenter  suggested  that  enforcement 
and  treatment  regulations  should  be 
based  on  those  isomers  with 
demonstrated  adverse  health  effects. 

EPA  response:  There  are  several 
animal  studies  which  show  PCB 
mixtures  to  be  carcinogenic.  Aa 
discussed  in  the  November  1985 
proposal,  EPA  believes  these  studies  are 
sufficient  to  classify  PCBs  in  Group  B2, 
probable  human  carcinogen.  EPA  does 
not  agree  with  the  commenter  that 
epidemiologic  studies  are  negative. 
Three  recently  published  epidemiologic 
studies  of  PCB-exposed  populations 
reported  statistically  significant 
excesses  of  tumors  of  the  lung,  liver, 
gastrointestinal  tract  and  hematopoietic 
system.  However,  these  studies  did  not 
control  for  any  potentially  ccmfounding 
factors  and  the  number  of  exposed 
individuals  was  small.  Thus,  the 
epidemiologic  data  are  suggestive,  but 
are  not  conclusive  in  tenns  of  PCBs  as 
the  sole  etiologic  agrat  for  these  types  of 
cancer.  Mutagenicity  studies  have 
shown  mixed  results,  with  some  positive 
evidence:  thus,  EPA  disagrees  with  the 
commenter's  characterization  of  the 
mutagenicity  evidence  as  inadequate. 
However,  EPA  has  relied  on  the  animal 
carcinogenicity  data,  not  the 
mutagenicity  data,  in  setting  the  MCLG 
for  PCBs. 

EPA  does  not  believe  that  the  FDA 
tolerance  should  be  used  as  the  basis  for 
the  MCLG.  since  FDA  tolerances  are 
developed  for  different  uses  and  have  a 
different  basis  from  drinking  water 
standards.  The  MCLG  is  based  on 
health  effects  data  only,  and  does  not 
consider  the  availability  of  analytical 
methods  or  the  feasibility  of  attaining 
the  MCLG.  EPA  agrees  that  PCBs  have 
not  been  found  to  have  widespread 
occurrence  in  drinking  water,  but 
believes  the  evidence  of  adverse  health 
effects  and  limited  occurrence  is 
sufficient  to  warrant  an  MCLG.  In 
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addition,  the  SOWA  Amendments  direct 
EPA  to  set  a  regulation  for  PCBs. 

The  MCLG  is  a  nonenforceable  health 
goal,  and  thus  the  fact  that  zero  is 
unattainable  is  not  relevant  to  setting 
the  MCLG. 

EPA  agrees  that  differences  exist  in 
health  effects  between  the  isomers  but 
does  not  agree  that  die  MCLG  should  be 
based  on  a  specific  isomer  instead  of  on 
PCBs  as  a  class  of  compounds.  It  would 
be  impossible  to  regulate  specific 
isomers  since  technical  or  commercial 
grade  PCBs  are  mixed  isomers  from  10 
classes  of  chlorobiphenyls  containing 
209  possible  isomers. 

24.  Pentachlorophenol.  EPA  proposed 
an  MCLG  of  0.2  nig/1  for 
pentachlorophenol  in  the  November 
1985  proposal.  This  was  based  upon  an 
DWEL  of  1  mg/1  (rounded  from  1.05  mg/ 
1)  calculated  from  a  24-month  feeding 
study  in  rats  with  a  NOAEL  of  3  mg/kg/ 
day,  an  uncertainty  factor  of  100  and  a 
20  percent  drinking  water  contribution. 
Pentachlorophenol  was  classified  in 
EPA's  Group  D.  However,  recent 
positive  carcinogenicity  data  may  lead 
to  a  revision  of  the  MCLG. 

The  NTP  recendy  completed  a 
carcinogenicity  bioassay  on  technical 
and  purified  commercial  grades  of 
pentachlorophenol  in  mice.  The  draft 
report  [NTP  Technical  Report  on  the 
Toxicology  and  Carcinogenesis  Studies 
of  Pentachlorophenol  (CAS  no.  87-86-5) 
in  B6C3Fi  Mice  (Feed  Studies);  Draft 
Report.  April.  1966]  showed  dose-related 
increases  in  three  tiunor  types 
(hemangiosarcomas.  adrenal 
pheochromocytomas,  and  carcinomas 
and  adenomas)  of  the  bver  and  aditmal 
tumors  in  males  and  females  with  both 
grades  of  the  compound.  EPA  has 
concluded  that  this  study  would  support 
reclassification  of  pentachlorophenol 
into  Group  B2  (sufficient  evidence  in 
animals)  since  the  multiple  tumor  types 
at  different  dose  levels  in  both  sexes  of 
mice  satisfies  the  criteria  for  sufficient 
evidence  for  carcinogenicity  in  animals. 
Thus,  H»A  requests  comment  on  an 
MCLG  of  zero  for  pentachlorophenol. 
based  on  the  revised  classification  of  B2 
indicating  sufficient  evidence  of 
carcinogenicity  in  cuiimals. 

Public  comments:  Six  individuals  or 
organizations  commented  on  the  MCLG 
proposal  for  pentachlorophenol  One 
commenter  requested  diat  EPA  discuss 
the  analytical  procedures  for  the 
measurement  of  pentachlorophenol 
concentrations  in  drinking  water  in  more 
detail.  Another  commenter  asserted  that 
some  pentachlorophenol  is  present  as  a 
result  of  biodegradation  of  pesticides, 
that  97  percent  of  it  is  used  for  wood 
treatment,  and  that  its  use  on  wood  is 
not  recommended  where  it  will  come 


info  contact  with  potable  water.  One 
commenter  noted  a  specific  healdi 
effects  study  that  should  also  be 
included  in  the  Health  Criteria 
Document  and  discussed  another  study 
in  which  a  low  LD^  value  which  was 
reported  in  the  Healdi  Criteria 
Document  might  possibly  be  due  to 
dioxin  or  dibenzofuran  contamination. 
The  commenter  stated  that  die  probable 
cause  of  the  toxicity  was  the  fuel  oil 
vehicle. 

Several  commenters  stated  that  an 
MCLG  should  not  be  established  for 
pentachlorophenol  due  to  data  which 
indicate  Uiat  the  health  effecU  are  based 
on  furan  and  dioxin  impurities  in  the 
pentachlorophenol  and  Uie  fact  that  the 
occurrence  of  pentachlorophenol  in 
water  is  low.  One  commenter  disagreed 
wiUi  die  NOAEL  of  3  mg/kg/day 
employed  in  the  calculation  of  the 
MCLG. 

EPA  response:  The  analytical 
procedures  for  pentachlorophenol  are 
discussed  in  more  detail  in  Section  IV. 
EPA  agrees  wiUi  the  commenter's  poinU 
on  human  exposure  data  on 
pentachlorophenol  Lc  that  die 
occurrence  of  pentachlorophenol  in 
rivers  and  streams  comes  from 
degradation  products  and  that  greater 
than  97  percent  of  pentachlorophenol  is 
used  in  the  treatment  of  wood.  This 
information  has  been  incorporated  in 
EPA's  report  on  the  occurrence  of 
pentachlorophenol. 

EPA  agrees  with  the  commenter  that 
the  additional  health  effects  study 
should  be  included  in  the  Health  Criteria 
Document  and  the  fact  that  the  fiiel  oU 
vehicle  was  a  probable  reason  for  die 
low  LDm>.  This  study  and  explanation 
have  been  added  to  the  Health  Criteria 
Document 

EPA  believes  that  it  is  appropriate  to 
set  a  standard  for  pentachlorophenol 
2.3,73-Tetrachlorodibenzo-p-dioxin  was 
not  detected  in  commercial 
pentachlorophenol  used  to  set  the 
MCLG.  EPA  agrees  that  occurrence  and 
exposure  data  on  pentachlorophenol  are 
limited,  but  the  compound  has  been 
detected  in  rivers  and  streams  and 
pentachlorophenol  has  been  identified 
at  one  hazardous  waste  site.  In  addition, 
the  1966  SDWA  AmendmenU  direct 
EPA  to  set  an  MCLG  for  this  compoimd. 

EPA  disagrees  with  the  commenter 
regarding  the  NOAEL  of  3  mg/kg/day. 
No  effects  were  seen  in  the  Johnson  et 
al.  study  [Johnsoa  R.L..  Gehring.  P.J., 
Kociba.  R.J..  and  Schwetz.  B.A.  1973. 
"Chlorinated  Dibenzodioxins  and 
Pentachlorophenol"  Environ.  Health 
Perspec..  Exp.  Issue  No.  5.  Sept..  1973. 
pp.  171-175]  at  this  dose  level  while  the 
10  mg/kg/day  dose  produced  increased 
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liver  weights.  EPA  thus  believes  3  mg/ 
kg/day  is  an  appropriate  NOAEL 

25.  Styrme:  EPA  proposed  an  MCLG 
of  ai4  mg/l  for  stytene  in  the  November 
1865  proposal.  This  was  based  upon  a 
study  in  which  beagle  dogs  were  given 
styrene  in  a  peanut  oil  suspension  by 
gavage  7  days/week  for  up  to  561  days. 
A  NOAEL  of  200  mg/kg/day  was  used 
with  an  uncertainty  factor  of  1,000. 
resulting  in  a  DWEL  of  7  mg/l.  An 
additional  uncerUinty  factor  of  10  was 
applied  because  styrene  was  classified 
in  EPA's  Group  C  Data  which  change 
the  conclusions  presented  in  that  notice 
have  become  available  and  styrene  has 
been  reclassified  in  EPA's  Group  B2. 
The  EPA  Science  Advisory  Board  (SAB) 
reviewed  the  Drinking  Water  Health 
Criteria  Document  for  Styrene  (February 
4-5. 1968)  and  provided  written  review 
comments  Quly  ^9, 1966).  The  extensive 
SAB  review  comments  are  currently 
being  considered  by  the  EPA.  After 
consideration  of  the  SAB  review  and 
public  comment,  the  EPA  will  reexamine 
this  decision.  Since  the  final  cancer 
group  classification  of  styrene  is  still 
under  consideration  at  the  present  time, 
the  EPA  is  proposing  MCLGs  of  0.1  mg/l 
(based  on  a  group  C  classification)  and 
xero  (based  on  a  Group  B2 
classification)  and  requesU  public 
comments  on  both  proposed  MCLGs. 
The  reclassification  to  Group  B2  is 
based  on  reevaluation  of  animal 
bioassay  data  as  well  as  new 
metabolism  and  genotoxicity  data.  The 
SAB  does  not  agree  that  there  is 
sufficient  evidence  to  )ustify  the 
reclassification  of  styrene  to  EPA  Group 
82  and  recommends  continuation  of  the 
Group  C  classification.  The  EPA 
recognizes  that  the  Group  B2 
classification  is  a  matter  for  further 
consideration  within  the  Agency  as  well 
as  by  the  public,  due  to  different  views 
on  interpretation  of  the  animal  bioassay 
data.  For  example,  the  comparison  of 
exposed  animals  to  concurrent  controls 
versus  historical  control  daU  can  result 
in  different  levels  of  statistical 
significance.  Another  critical  issue 
afiecting  the  classification  of  styrene  is 
the  degree  of  emphasis  to  place  on 
supporting  metabolism  and  genotoxicity 
data.  For  example,  there  is  a  wide  range 
of  opinions  regarding  the  relevance  of 
low  levels  of  a  carcinogenic  metabolite 
(8tyrene-7.8-oxlde)  in  humans  exposed 
to  styrene.  The  final  outcome  of  reviews 
of  supporting  data  will  influence  the 
weight-of-the-evidence  approach 
detailed  in  the  EPA's  Guidelines  for 
Carcinogen  Risk  Assessment 

The  evidence  &t>m  animal  cancer 
bioassays  indicated  an  elevated 
incidence  of  tumors  in  both  rats  and 


mice.  In  one  study  (Ponomarkov.  V..  and 
Tomatis.  L 1978.  "EffecU  of  Long-term 
Oral  Administration  of  Styrene  to  Mice 
and  RaU.  Scand  /.  Work  Environ. 
Health.  4(Suppl.  2):127-135).  an 
increased  incidence  of  lung  tiunors  was 
observed  in  male  and  female  Om  mice. 
Also,  an  increased  incidence  of  liver 
carcinomas  was  shown  in  male  C57B1 
mice  administered  styrene  by  gavage.  In 
the  National  Cancer  Institute  (NCI) 
bioassay  of  styrene,  when  study 
controls  are  considered,  a  statistically 
significant  increase  in  lung  tumors  was 
seen  in  male  B6C3P1  mice  with  a 
positive  dose-response  trend  (NQ 
Technical  Report  Series  No.  185. 1979). 
In  an  inhalation  study  [Jerwy.  G.C.  et 
al.  197&  'Two-Year  Chronic  Inhalation 
Toxicity  and  Carcinogenicity  Study  on 
Monomeric  Styrene  in  Rats."  Dow 
Chemical  Study  for  Manufacturing 
Chemists  Association.  Dec.  6. 1978)  the 
incidence  of  mammary 
adenocarcinomas  was  elevated  in 
female  Sprague-Dawley  rats. 

The  EPA  Guidelines  for  Carcinogenic 
Risk  Assessment  encourage  the  use  of 
additional  considerations  to  support  or 
limit  the  strength  of  the  bioassay 
evidence.  In  the  case  of  styrene.  the 
evidence  for  genotoxicity  in  short-term 
animal  tests  and  in  humans 
occupationally  exposed  to  the  chemical 
along  with  recent  data  on  the  metabolite 
styrene-7.8-oxide  is  considered 
supportive  of  carcinogenic  potential 

The  new  metabolism  and  genotoxicity 
data  indicate  that  styrene-7.8-oxide  is 
the  initial  metabolite  of  styrene  in 
humans  and  animals  and  that  it  is  a 
potent  animal  carcinogen.  A  recent 
study  demonstrated  the  presence  of 
styrene-7*K)xide  in  the  blood  of 
workers  exposed  to  styrene  in  glass 
fiber-reinforced  plastic  factories. 
Supporting  studies  show  protein  and 
DNA  adduct  formation  in  various  mouse 
tissues  following  styrene  and  styrene- 
7.8-oxide  exposure.  Covalent  binding  of 
styrene-7,8-oxide  was  demonstrated  in 
mouse  DNA  from  liver,  lung  and  brain. 
EPA  previously  classified  styrene  in 
Group  C  based  upon  the  limitations  of 
the  animal  cancer  bioassays  and 
supporting  data.  However.  EPA  now 
believes  that  these  animal  studies,  when 
considered  together  with  the  new 
metabolism  and  genotoxicity  data,  may 
form  a  sufficient  basis  for  classifying 
styrene  in  Group  B2. 

EPA  requests  comment  on  the 
possible  health  effects  of  styrene 
degradation  products  in  water.  Styrene 
is  not  stable  under  oxidizing  conditions 
and  converts  to  chlorostyrene  and  other 
degradation  products  in  water 
containing  chlorine.  Any  information  on 


these  degradation  products  is  requested. 
Comment  is  also  requested  on  whether 
styrene  should  be  classified  as  a  Group 
C  or  Group  B2  carcinogen  based  upon 
the  considerations  ouUined  above. 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  recentiy 
reviewed  the  carcinogenicity  of  styrene 
(54  FR  2429).  In  that  Federal  Register 
notice  OSHA  indicated  its  belief  that  the 
current  evidence  on  styrene's 
carcinogenicity  does  not  support  its 
classification  as  a  carcinogen.  OSHA 
has  reviewed  additional  evidence  and 
has  determined  that  the  most 
appropriate  basis  for  classifying  styrene 
In  its  rulemaking  is  styrene's 
demonstrated  narcotic  effect.  In  its 
criteria  document,  the  National  Institute 
of  Occupational  Safety  and  Health 
(NIOSH)  considers  styrene  primarily  a 
narcotic  and  centi-al  nervous  system 
toxin. 

Public  comments:  Nine  individuals  or 
organizations  commented  on  the  MCLG 
proposal  for  styrene.  One  commenter 
agreed  that  styrene  should  be  classified 
in  Group  C  and  tiiat  the  DWEL  was 
appropriate.  One  commenter  stated  that 
EPA  has  ample  evidence  to  conclude 
that  styreiie  is  a  potential  human 
carcinogen.  The  other  commenters 
stated  that  styrene  should  be  deleted 
from  the  proposed  regulation  because 
the  potential  for  occurrence  is 
questionable,  no  occurrence  data  exist, 
styrene  is  very  poorly  soluble  in  water 
and  the  organoleptic  threshold  is  lower 
than  the  adverse  effect  level. 

EPA  response:  The  final 
carcinogenicity  classification  of  styrene 
is  being  reviewed  as  discussed  above. 
Styrene  has  been  found  in  both  surface 
and  ground  water  and  in  drinking  water 
supplies.  Additionally.  EPA  suspects 
styrene  will  be  released  into  drinking 
water  as  a  result  of  the  use  of  certain 
resins  for  water  treatment,  and  thus 
believes  there  is  sufficient  basis  for 
establishing  an  MCLG.  Furthermore,  the 
1988  SDWA  amendments  direct  EPA  to 
establish  an  MCLG  for  styrene. 

Styrene  has  been  detected  in  water, 
and  thus  EPA  believes  the  solubility  of 
the  compound  is  not  an  issue.  Regarding 
the  organoleptic  threshold.  MCLGs  are 
based  on  healtii  effecto  only,  secondary 
maximum  contaminant  levels  are 
established  to  protect  the  aesthetic 
quality  of  water  (including  odor).  EPA's 
proposed  MCL  of  0.1  mg/l  is  above  the 
organoleptic  threshold  of  0.01  mg/l. 
Consequently.  EPA  is  also  proposing  a 
secondary  MCL  of  0.01  mg/l. 

26.  Tetrachloroethylene.  EPA  first 
proposed  an  MCLG  for 
tetrachloroethylene  on  June  12. 1984  (49 
FR  24330).  Assessments  based  on  both 


carcinogenic  and  noncardm^enic 
effects  were  presented.  EPA  proposed 
an  MCLG  of  zero  based  on  carcinogenic 
potential,  but  recognized  the  available 
data  indicated  only  "lisuted"  evidence 
of  carcinogenicity  in  animals.  The 
assessment  of  carcinogenicity  was 
based  primarily  on  the  1977  NCI 
bioassay  in  which  rats  and  mice  were 
administered  tetrachloroethylene  via 
gavage.  Mice  showed  an  increased 
incidence  of  hepatocellular  carcinoma. 
Data  on  rats  were  equivocal  because  of 
excessive  mortality.  A  DWEL  of  0085 
mg/l  was  also  derived  based  on 
noncarcinogenic  effects. 

Public  comments  were  received  on  the 
1964  notice  and  the  Agency  response 
was  published  in  the  November  13, 1985 
proposal  The  1985  proposal  also 
included  a  reevaluation  of  the 
carcinogenicity  classification.  Both  data 
fi^m  the  1977  NCI  bioassay  and  a  draft 
report  on  the  1985  NTP  inhalation 
bioassay  in  rats  and  mice  were 
available  at  that  time.  The  inhalation 
bioassay  also  indicated  that 
tetrachloroethylene  caused  an  increased 
incidence  of  both  hepatocellular 
carcinoma  and  adenoma  in  mice  of  both 
sexes.  In  addition,  an  increased 
incidence  of  mononuclear  cell  leukemia 
and  renal  tubular  adenomas/carcinomas 
(combined)  were  observed  in  rats.  The 
NTP  had  also  repeated  the  gavage 
administration  study  in  rats  but  this 
study  was  not  validated  following  an 
extensive  audit  On  the  basis  of  these 
data.  EPA  stated  on  November  13. 1985. 
that  "sufficient"  evidence  of 
carcinogenicity  in  animals  was 
available  and  recommended  that 
tetrachloroethylene  be  classified  in 
Group  B2  (probable  human  carcinogen), 
according  to  the  EPA  cancer  guidelines. 
Before  reaching  a  final  conclusion  on  the 
appropriate  MCLG,  EPA  allowed  an 
additional  45-day  comment  period  for 
public  comment  on  the  draft  NTP 
inhalation  bioassay. 

Prior  to  the  November  1985  notice, 
both  EPA's  Risk  Assessment  Forum  and 
Science  Advisory  Board  (SAB)  had 
concluded  that  available  data  were  not 
adequate  to  support  a  classification  of 
tetrachloroethylene  as  a  probable 
human  carcinogen  (B2).  However, 
neither  group  had  the  opportunity  to 
review  the  draft  1985  NTP  bioassay 
before  publication  of  that  notice.  A 
review  of  the  data  on 
tetrachloroethylene.  including  the  1985 
NTP  inhalation  bioassay,  was 
subsequently  conducted  by  the 
Halogenated  Organics  Subcommittee  of 
the  Science  Advisory  Board.  The 
Subcommittee  recommended  that 
tetrachloroethylene  be  classified  in 


Group  C:  possible  human  carcinogen 
(U.S.  EPA.  Science  Advisory  Board: 
Environmental  Health  Committee 
Halogenated  Organics  Subcommittee 
report  from  N.  Nelson  and  R.  Criesmen 
to  L.  Tboioaa.  January  27, 1987). 
In  August  of  1967.  the  SAB's 
Halogenated  Organics  Subccmmuttee 
held  a  scientific  workshop  to  discuss 
issues  related  to  the  toxicology  of 
tetrachloroethylene  (and  other 
chemicals),  such  as  the  relevance  of 
mouse  liver  tumors  to  hmnan  cancer 
risk.  The  SAB  also  examined  the  cancer 
classification  of  tetradbloroethylene  and 
concluded  that  the  overall  weight  of 
evidence  lies  on  the  continuum  between 
EPA's  GrouiM  B2  and  C  (US.  EPA, 
Science  Advisory  Board:  Environmental 
Health  Committee  Halogenated 
Or^nics  Subcommittee  report  from  N. 
Nelson.  R.  Griesemer  and  }.  OouU  to  L 
Thomas.  March  9. 1968). 

EPA  recognizes  that  as  with  roost 
chemicals,  the  evaluation  of  the 
carcinogenic  potential  of  tetrachloro- 
ethylene in  humans  has  its  controversial 
elements.  Because  no  scientific 
consensus  yet  exists,  it  is  necessary  for 
die  Agency  to  make  a  judgment  based 
on  a  reasonable  weighing  of  evidence 
from  the  data  at  hand.  In  addition  to  the 
positive  evidence  provided  by  bodi  the 
1977  and  1985  carcinogenicity  bioassays. 
weight  of  evidence  consideration  has 
been  given  to  odier  factors  as  well. 
Mutagenicity,  metabolites  and  their 
mutagenic/carcinogenic  potential  and 
data  on  the  epidemiology  of 
tetrachloroethylene  were  evahiated  with 
respect  to  tetrachloroethylene 
carcinogenicity.  The  epidemiologic 
evidence  is  inadequate;  the  data  are  of 
insufficient  quality  to  demonstrate  either 
the  presence  or  the  absence  of  an  effect 
Metabolic  considerations,  however, 
provide  some  support  for  potential 
carcinogenicity  since 
tetrachloroethylene  epoxide,  a  reactive 
metabolite  of  tetrachloroethylene.  has 
been  found  to  be  mutagenic  and  spent 
TCA,  a  major  metabohte,  and  spent 
DCA.  a  minor  metabolite,  show  both 
human  promoting  and  complete 
carcinogenic  properties  in  a  mouse 
bioassay. 

Mutagenicity  data,  in  general,  have 
been  inconclusive  or  negative.  Evidence 
of  liver  tumors  in  both  sexes  of  mice  by 
two  routes  of  administration,  evidence 
of  mononuclear  cell  leukemia  in  rats, 
and  evidence  of  renal  adenomas/ 
carcinomas  in  male  rats,  which  is 
viewed  as  suggestive  at  present  given 
the  concerns  about  relevance  to 
humans,  along  with  supportive  evidence 
of  carcinogenic  reactivity  fi-om 
metabolite  considerations,  and  an 


inadequate  epidemiologic  data  base, 
provide  a  basis  for  classifying 
tetrachloroethylene  in  Group  B2. 
probable  human  carcinogen,  and 
establishing  an  MCLG  of  zero. 

If  one  accepts  a  weighing  of  the 
evidence  to  be  limited.  aloi«  with  the 
inadequate  epidemiologic  data  base, 
tetrachloroethylene  would  be  classified 
in  Group  C.  possible  human  carcinogen. 
Under  this  classification,  the  MCLG 
would  be  0.01  mg/L  calculated  using  a 
NOAEL  of  20  mg/kg/day.  based  upon 
the  absence  of  effects  in  mice  (Buben 
and  O'Flaberty.  1965.  Delineation  of  the 
Role  of  Metabolism  in  the 
Hepatotoxicity  of  Trichloroethylene  and 
Perchloroetiiylene.  A  Dose-Effect  Study. 
Tox.  Appl.  Wum.  73:105-122)  and  rats 
(Hayes  et  aL  1986.  The  Subchronic 
Toxicity  of  Tetrachloroethylene 
(Percfaloroetfaylene)  Administered  in  the 
Drinking  Water  of  RaU.  Fundamental 
and  Applied  Toxicology  7:119-125),  an 
adjustinent  of  5/7  (since  the  dose  was 
administered  for  5  days  per  week),  an 
uncertainty  factor  of  1.000.  a  20  percent 
assumed  contribution  from  drinking 
water  and  an  additional  uncertainty 
factor  of  10.  to  account  for  the  Group  C 
classification. 

EPA  is  proposing  the  MCLG  for 
letrachloroetfiylene  at  zero,  based  upon 
a  Croup  B2  classification  Howrever.  the 
Agency  will  fully  consider  both 
approaches  before  promulgation. 
Comment  is  requested  on  both 
approaches. 

27.  Toluene.  EPA  proposed  an  MCLG 
of  2.0  mg/l  for  tohiene  in  the  November 
13, 1965,  notice,  based  on  a  NOAEL  of 
1130  mg/m*  fitjm  animal  studies.  No 
new  data  which  change  the  conclusions 
presented  in  that  notice  have  become 
available  since  its  publication.  EPA  is, 
tiierefore.  reproposing  an  MCLG  of  2 
mg/l  (rounded  ftom  2.0  mg/l)  for 
toluene. 

Public  comments:  Five  individuals  or 
organizations  commented  on  the  MCLG 
proposal  for  toluene.  All  commenters 
disagreed  with  the  proposed  MCLG  for 
toluene,  asserting  that  the  available 
occurrence  data  were  inadequate.  One 
of  the  commenters  stated  that  the 
estimated  20  percent  contribution  of 
drinking  water  to  total  toluene  exposure 
was  overly  conservative  and  arbitrary. 
One  commenter  stated  that,  based  on 
occurrence  data,  a  10  percent 
contribution  from  drinking  wafer  should 
be  assumed.  Another  commenter  stated 
that  there  is  no  data  correlating  toluene 
in  drinking  water  witii  adverse  human 
health  effects. 

EPA  response:  EPA  presented  a 
summary  of  the  occurrence  data  on 
toluene  in  Uie  November  1985  notice. 
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While  the  levels  of  toluene  in  drinking 
water  are  generally  below  the  proposed 
MCLC.  toluene  was  found  frequendy  in 
the  water  sampled:  20  percent  of  the 
samples  in  the  National  Screening 
Program  (NSP)  survey  were  positive  for 
toluene.  EPA  believes  the  widespread 
use  of  petroleum  products  creates  the 
potential  for  the  occurrence  of  toluene  in 
drinking  water  even  though  the 
historical  occurrence  is  low.  In  addition, 
the  1986  Amendments  to  the  SDWA 
require  EPA  to  set  an  MCLG  for  toluene. 

The  basis  for  EPA's  assumption  that 
drinking  water  could  contribute  up  to  20 
percent  of  total  toluene  exposure  is 
presented  in  Section  ID^  no  actual 
data  on  toluene  exposures  from  other 
sources  were  submitted  by  the 
commenter.  Thus,  EPA  believes  a  20 
percent  contribution  from  drinking 
water  is  appropriate  in  the  absence  of 
specific  data  in  accordance  with  the 
policy  described  earlier  in  this  notice. 
EPA  solicits  any  such  data  that  may  be 

flVfiilflDlG* 

2&  Toxaphene.  EPA  proposed  an 
MCLG  of  xero  for  toxaphene  in  the 
November  1985  proposal.  This  was 
based  upon  data  which  indicate  that 
toxaphene  is  o  carcinogen  in  animals 
and  thus  is  classified  in  Group  B2.  No 
new  relevant  data  which  change  the 
conclusions  presented  in  that  notice 
have  become  available  since  its 
publication.  EPA  is.  therefore, 
reproposing  an  MCLG  of  zero  for 
toxaphene. 

PubHc  comments:  Two  individuals  or 
organizations  commented  on  the  MCLG 
proposal  for  toxaphene.  One  commenter 
agreed  with  the  proposal.  The  other 
commenter  disagreed  with  EPA's 
assessment  of  toxaphene  occurrence  in 
water,  stating  that  a  recent  survey  of 
rural  water  sources  contradicts  the 
conclusion  that  significant  occxirrences 
of  toxaphene  contamination  exist. 
EPA  response:  EPA  agrees  that 
toxaphene  was  not  detected  in  the  Rural 
Water  Survey  and  that  occiirrence 
appears  to  be  minimal.  However.  EPA  is 
required  to  prepare  drinking  water 
regulations  for  toxaphene  under  the  1986 
SDWA  Amendments. 

29. 2.4.5-TP  (SUvex).  EPA  proposed  an 
MCLG  of  0.052  mg/l  for  2.4.5-TP  in  the 
November  1985  proposal.  This  was 
based  upon  a  two-year  feeding  study  in 
dogs  in  which  0.75  mg/kg/day  was 
identified  as  the  NOAEL  (Mullison.  1968, 
South  Weed  Conf.  Proc.  19th  Annual 
Meeting.  lacksonville.  FL,  pp.  420-4361. 
Using  an  uncertainty  factor  of  100,  a 
DWEL  of  0.28  mg/l  was  calculated.  No 
new  relevant  data  which  change  the 
conclusions  presented  in  that  notice 
have  become  available  since  its 
publication.  EPA  is,  therefore. 


reproposing  an  MCLG  of  0.05  mg/l. 
rounded  from  the  proposed  value  of 
0.052  mg/l.  ,     ^     , 

Public  comments:  Five  individuals  or 
organizations  commented  on  the  MCLG 
proposal  for  2,4,5-TP.  One  commenter 
noted  that  the  Federal  Registar  notice 
did  not  contain  adequate  details  on  the 
analytical  methods  for  detection  of  2.4.5- 
TP  in  drinking  water.  One  commenter 
pointed  out  that  2.4.5-TP  is  not  likely  to 
occur  in  drinking  water  since  most  uses 
of  2,4.5-TP  were  suspended  in  1979.  all 
registrations  have  been  voluntarily 
withdrawn  or  cancelled,  and  the  period 
for  limited  use  of  existing  stocks  has 
expired.  Three  commenters 
recommended  that  2.4.5-TP  not  be 
regulated  because  of  its  low  occurrence. 
One  commenter  disagreed  with  the 
MCLG  proposed  by  EPA.  stating  that  a 
20  percent  drinking  water  contribution  is 
not  appropriate  since  there  is  little  or  no 
likelihood  of  exposure  from  food  or  air. 
One  commenter  questioned  the  rationale 
on  why  NAS  used  an  uncertainty  factor 
of  1.000.  while  EPA  used  an  uncertainty 
factor  of  100  for  the  same  data. 

EPA  response:  See  Section  IV  for  a 
discussion  of  the  proposed  analytical 
method  for  2,4.5-TP.  EPA  agrees  that 
occurrence  of  2.4,5-TP  is  limited,  but  the 
compound  has  been  found  in  drinking 
water  supplies  at  hazardous  waste  sites 
and  in  waste  water.  Thus.  EPA  believes 
the  potential  exists  for  some  occurrence 
and,  under  the  provisions  of  the  1988 
SDWA  Amendments.  EPA  must  set  a 
drinking  water  regulation  for  2,4,5-TP. 
EPA  believes  that  exposure  data  are 
inadequate  to  assess  the  contribution  of 
2.4.5-TP  from  the  different  sources  (food 
and  air)  and  thus  believes  it  is 
appropriate  to  consider  a  20  percent 
contribution  from  drinking  water, 
according  to  the  policy  previously 
described.  NAS  did  not  provide  a 
rationale  for  their  selection  of  an 
uncertainty  factor  of  1.000;  EPA's  use  of 
an  uncertainty  factor  of  100  was 
consistent  with  its  policy  on  the  use  of 
uncertainty  factors  based  on  a  NOAEL 
from  an  animal  study. 

30.  Xylenes  (total).  EPA  proposed  an 
MCLG  of  0.44  mg/l  for  xylenes  in  the 
November  1985  proposal.  However, 
since  that  time  new  data  have  become 
available  which  change  EPA's 
conclusions  about  xylene's  toxicity.  This 
notice  will  discuss  only  the  new  data 
and  conclusions  that  have  been  changed 
since  publication  of  that  notice,  resulting 
in  a  reproposed  MCLG  of  10  mg/l  for 
xylenes.  For  the  purposes  of  this 
proposal,  xylenes  are  considered  to  be 
the  mixture  of  three  isomers,  ortho-. 
meta-.  and  para-xylenes. 

In  the  November  1985  proposal,  EPA 
estimated  a  provisional  DWEL  for 


xylenes  based  on  an  inhalation  study 
using  rats,  guinea  pigs,  monkeys  and 
dogs.  The  animals  were  exposed 
continuously  for  90  days:  an  exposure 
levellof  337  mg/m*  was  determined  to 
be  the  NOAEL  for  xylenes  based  on  this 
study.  EPA  applied  an  uncertainty  factor 
of  1.000  (because  few  animals  were  used 
in  the  study),  and  assumed  that  an  adult 
consumes  two  Uters  of  water  per  day: 
this  resulted  in  a  DWEL  of  2.2  mg/l. 
Finally.  EPA  assumed  that  20  percent  of 
xylenes  exposiu^  comes  from  drinking 
water  resulting  in  an  MCLG  of  0.44 
mg/l. 

EPA  also  evaluated  the  carcinogenic 
potential  of  xylenes  in  the  November 
1985  proposal.  Few  data  were  available; 
a  carcinogenicity  bioassay  was  at  that 
time  being  conducted  by  die  NTP 
although  the  data  were  not  available. 
Xylenes  were  placed  in  Croup  D,  based 
on  inadequate  animal  data. 

Since  the  November  1985  notice,  the 
NTP  bioassay  (Toxicology  and 
Carcinogenesis  Studies  of  Xylenes. 
Technical  Report  No.  327, 1986)  on 
xylenes  in  rats  and  mice  has  been 
completed  and  made  available.  The  test 
compound  contained  p-xylene  (13.8 
percent),  m-xylene  (60.2  percent),  o- 
xylene  (9.1  percent)  and  ethylbenzene 
(17  percent).  At  no  site  was  the 
incidence  of  neoplastic  lesions  in  rats  or 
mice  of  both  sexes  found  to  be  related  to 
the  administration  of  xylenes.  Xylenes 
are  classified  in  Croup  D;  EPA  is 
presently  reconsidering  this 
classification  and  may  change  it  to 
Group  E  (based  upon  the  review  of  the 
bioassay  results)  at  a  later  date. 

Based  on  the  NTP  study,  EPA  is 
proposing  a  revised  MCLG  because  this 
study  was  conducted  by  the  oral  route. 
It  is  therefore  more  representative  of 
xylene's  toxicity  in  drinking  water  than 
is  the  inhalation  study  which  formed  the 
basis  for  the  MCLG  in  the  November 
1985  notice.  The  NTP  study  involved  the 
administration  of  0,  250.  or  500  mg/kg 
xylenes  in  com  oil  by  gavage  to  groups 
of  F344/N  rats  of  each  sex,  5  days  per 
week  for  103  weeks.  Although  the 
mortality  was  dose-related  in  male  rats 
(final  survival:  vehicle  control,  36/50; 
low  dose,  26/50;  high  dose.  20/50),  many 
of  the  early  deaths  in  the  dosed  males 
were  gavage  related.  Body  weights  of 
the  high-dose  (500  mg/kg)  male  rats 
were  5  to  8  percent  lower  than  those  of 
the  vehicle  controls  after  week  59.  The 
mean  body  weights  of  low-dose  and 
vehicle  control  male  rats  and  those  of 
dosed  and  vehicle  control  female  rats 
were  comparable.  Survival  rates  of 
female  rats  were  not  significantly 
different  from  those  of  the  vehicle 
controls.  Using  the  250  mg/kg  dose 


(adjusted  by  5/7  because  the  dose  was 
only  administered  for  5  days  per  week) 
of  xylenes  in  rats  as  the  NOAEL.  and  an 
uncertainty  factor  of  100,  an  RfD  of  1.78 
mg/kg/day  has  been  calculated.  A 
DWEL  of  62  mg/l  was  calculated  bom 
the  RfD  value  of  1.78  mg/kg/day. 
assuming  that  a  70-kg  adult  consumes  2 
liters  of  water  per  day.  The  proposed 
MCLG  of  10  mg/l  (rounded  from  12  mg/ 
I)  is  based  on  the  DWEL  of  62  mg/l. 
assuming  20  percent  of  total  exposure  to 
xylenes  is  fit)m  drinking  water  sources. 
Public  comments:  Four  individuals  or 
organizations  commented  on  the  MCLG 
proposal  for  xylenes.  One  commenter 
agreed  with  the  proposal.  One 
commenter  disagreed  with  the  assumed 
20  percent  contribution  of  drinking 
water  to  total  xylenes  exposure, 
asserting  that  it  was  an  over- 
conservative  and  arbitrary  figure  and  is 
inappropriate  because  the  air 
concentration  of  xylenes  is  low  and  it  is 
unlikely  to  contaminate  food.  Two 
commenters  stated  that  xylenes  will  not 
have  a  significant  impact  asserting  that 
it  has  only  been  found  in  drinking  water 
following  installation  of  floating  covers 
which  used  adhesives  in  which  xylenes 
were  a  solvent 

EPA  response:  There  is  at  present 
inadequate  data  to  characterize 
exposures  to  xylenes  horn  food  and  air. 
In  the  absence  of  such  data,  EPA  is 
assuming  a  20  percent  contribution  from 
water,  for  the  reasons  outlined 
previously. 

EPA  agrees  that  xylenes  have  not 
been  found  to  have  widespread 
occurrence  in  drinking  water,  and  thus 
many  systems  will  not  have  to  install 
treatment  to  meet  the  proposed 
standard.  However,  the  1986  SDWA 
Amendments  require  that  a  regulation 
be  set  for  xylenes. 

IV.  Determination  of  Proposed  MCLs 

The  MCLs  being  proposed  by  EPA  are 
as  follows: 

Table  5.— Proposed  MCLs 
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Tabi^  5.— Proposed  MCLs-Continued 


Compound 


Compound 


Inorganics: 
Asbestos*. 

Barium 

Cadmium._ 
Chromium.- 

Mercury 

Nitrate  » 

Nitrite  * 

Selenium 

Organics: 

Acrytamide.. 


Alachtor.. 

Aldicarb 

Aldicarb  sulfoxide. 
Aldicait>sultane'. 
Atra2ine 


MCL(m9/() 


7  Million  fibers/liter. 

5. 

0.005. 

0.1. 

0.002. 

10  (as  N). 

1  (as  N). 

0.05. 

Treatment  technique. 

0.002. 

0.01. 

0.01. 

0.04. 

0.003. 


Carbofuran _ 

Chtordane 

Oi)romodiloropro- 

pane. 
o^Oichtorobenzene .. 
cis-1.2- 

Dichloroeltiylene. 
trans.1.2- 

Oichloroettiytene. 
1 .2-OichloroprDpane. 

2,4-0 

Epichlorohydrin 

Ethylt)enzene 

Ethylene  dixomide.. 

Heptachlor 

Heptachlor  epoxide.. 

Lindane 

Methoxychlor. 


MCL(mg/l) 


MorKx:t)lon>benzene 
PC8s(as 

DecacNorobi- 

phenyl). 
Pentachlorophenol .... 

Styrane 

Talrachioroelhytone.. 

Toluene 

Toxaphene 

Z4.S-W  (Sa«ex) 

Xylenes  (Mali 


0.04. 

0.002. 

0.0002. 

0.6. 
0.07. 

0.1. 

0.005. 
0.07. 

Treatment  technique. 

0.7. 

0.00005. 

0.0004. 

0.0002. 

o.oooa 

0.4. 
0.1. 
0.0005. 


0.^ 

•0.005/0.1. 

0.005. 

2. 

0.005. 

0.05. 

10. 


'  Mg- '«  «»«8  exceeding  10  urn  in  length. 
»MCL  for  tota^  nitrate  and  nitrrte=  10.0  mg/l  (as 

•  EPA  proposes  an  MCL  ol  0.1  mg/l  baaed  unon  a 
Group  C  classification  and  an  Ma  of  .005  baaed  on 
a  Bi  classification. 

As  noted  eariier,  the  SDWA  directs 
EPA  to  set  the  MCL  "as  close  to"  the 
MCLGs  "as  is  feasible."  The  term, 
"feasible,"  means  "feasible  with  the  use 
of  the  best  technology,  treatment 
techniques,  and  other  means,  which  the 
Administrator  finds,  after  examination 
for  efiicacy  imder  field  conditions  and 
not  solely  under  laboratory  conditions, 
are  available  (taking  costs  into 
consideration)."  SDWA  section 
1412(b)(5).  Each  national  primary 
drinkmg  water  regulation  which 
establishes  an  MCL  must  list  the 
technology,  treatment  techniques,  and 
other  means  which  the  Administrator 
finds  to  be  feasible  for  meeting  the  MCL 
(SDWA  section  1412(b)(6)). 

The  present  stahitory  standard  for 
"best  available  technology"  (BAT)  under 
1412(b)(5)  represents  a  change  from  the 
provision  prior  to  1986.  which  required 
EPA  to  judge  feasibihty  on  the  basis  of 
"best  technologies  generally  available" 
("BTGA").  The  1986  amendments  to  the 
SDWA  changed  BTGA  to  BAT  and 
added  the  requirement  that  BAT  must 
be  tested  for  efficacy  under  field 
conditions,  not  just  imder  laboratory 
conditions.  The  legislative  history 
explains  that  Congress  removed  the 
term,  "generally"  to  assure  that  MCLs 
"reflect  the  full  extent  of  current 
technology  capability."  (S.  Rep.  No.  56, 
99th  Cong..  1st  Sess.  at  6  (1985)).  Read 


together  with  the  legislative  history, 
-     EPA  has  concluded  that  the  statutory 
term,  "best  available  technology,"  is  a 
broader  standard  than  "best  technology 
generally  available"  and  that  this 
standard  allows  EPA  to  select  a 
technology  that  is  not  necessarily  in 
widespread  use,  as  long  as  it  has  been 
field  tested  beyond  the  laboratory.  In 
addition.  EPA  believes  this  change  in 
the  statutory  requirement  means  that  the 
technology  selected  need  not 
necessarily  have  been  field  tested  for 
each  specific  contaminant  Rather.  EPA 
may  project  operating  condiHons  for  a 
specific  contaminant  using  a  field  tested 
technology  from  laboratoiy  or  pilot 
systems  data. 

Based  on  the  statutory  diitctive  for 
setting  the  MCU.  EPA  derives  the  MCU 
based  on  an  evaluation  of  (1)  the 
availability  and  performance  of  various 
technologies  for  removing  the 
contaminant  and  (2)  the  costs  of 
applying  those  technologies.  Other 
factors  which  are  considered  in 
determining  the  MCL  include  the  abiUty 
of  laboratories  to  measure  accurately 
and  consistently  the  level  of  the 
contaminant  with  available  analytical 
methods.  For  carcinogens  the  Agency 
also  evaluates  the  health  risks  that  are 
associated  with  various  levels  of  the 
contaminants  with  the  goal  of  ensuring 
that  the  risks  at  the  MCL  fall  within  the 
10"*  to  10  'risk  range  that  the  Agency 
considers  protective  of  pubUc  health  and 
therefore  adiieves  the  overall  purpose 
of  die  SDWA. 

EPA's  mitial  step  in  deriving  the  MCL 
is  to  make  an  engineering  assessment  of 
technologies  which  are  capable  of 
removing  a  contaminant  firom  drinking 
water.  This  assessment  determines 
which  of  those  technologies  are  "best." 
EPA  reviews  the  available  data  to 
determine  technologies  which  have  the 
highest  removal  efficiencies,  are 
compatible  with  other  water  treatment 
processes,  and  are  not  limited  to  a 
particular  geographic  region.  A  detailed 
discussion  of  EPA's  engineering 
assessment  of  the  available  technologies 
for  treating  each  contaminant  and  the 
proposed  BAT(s)  is  contained  in  Section 
IV-B  below. 

Based  on  the  removal  capabilities  of 
the  various  technologies,  EPA  calculates 
the  level  of  each  contaminant  that  is 
achievable  by  their  application  to 
relatively  clean  raw  water  sources.  [See 
H.R.  Rep.  1185, 93rd  Cong.,  2nd  Sess.  at 
13  (1974);  132  Cong.  Rec.  S6287,  May  21, 
1986,  statement  of  Sen.  Durenberger.) 

When  considering  costs,  EPA  decides 
whether  the  technology  is  reasonably 
affordable  by  regional  and  laige 
metropolitan  public  water  systems.  This 
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standard  was  established  when  the 
SDWA  was  enacted  in  1974  (see  H.R. 
Rep.  No.  93-1185  at  18  (1974))  and 
reaffirmed  when  the  Act  was  amended 
in  1986  (see  132  Cong.  Rec  88287  (May 
21, 1986)  (statement  of  Sen. 
Durenberger)).  EPA  also  evaluates  the 
total  national  compUance  costs.  This 
evaluation  considers  the  number  of 
systems  that  will  have  to  install 
treatment  in  order  to  comply  with  the 
MCL  The  resulting  national  costs  vary 
depending  upon  the  concentration  level 
chosen  as  the  MCL  The  lower  the  MCL. 
the  greater  the  number  of  systems  that 
may  have  to  install  BAT  in  order  to 
achieve  compliance.  EPA  believes  that 
national  costs  should  be  considered  by 
the  Agency  as  part  of  its  determination 
of  what  MCL  level  is  "feasible". 

The  feasibility  of  setting  the  MCL  at  a 
precise  level  is  also  influenced  by 
laboratory  ability  to  measure  reliably 
for  the  contaminant.  EPA  derives 
practical  quantitation  levels  (PQLs) 
which  reflect  the  level  that  can  be 
measured  by  good  laboratories  under 
normal  operating  conditions  within 
specified  limits  of  precision  and 
accuracy.  (A  detailed  explanation  of  the 
PQL  is  contained  in  section  IV-A. 
below.)  Because  compliance  with  the 
MCL  is  determined  by  analysis  with 
approved  analytical  techniques,  the 
ability  to  analyze  consistently  and 
accurately  for  a  contaminant  at  the  MCL 
is  important  to  enforce  a  regulatory 
standard.  Thus,  the  feasibility  of 
meeting  a  particular  level  is  affected  by 
the  ability  of  analytical  methods  to 
determine  with  sufficient  precision  and 
acciu-acy  whether  such  a  level  is 
actually  being  achieved.  This  factor  is 
critically  important  in  determining  the 
MCL  for  contaminants  for  which  EPA 
proposes  to  set  the  MCLG  at  zero,  a 
number  which  by  definition  cannot  be 
measured.  Limits  of  analytical  detection 
require  that  the  MCL  be  set  at  some 


level  greater  than  the  MCLG  for  these 
contaminants.  In  these  cases.  EPA 
examines  the  reduction  capability  of 
BAT  and  the  accuracy  of  analytical 
techniques  as  reflected  in  the  PQL  to 
determine  the  appropriate  MCL  level. 

EPA  also  evaluates  the  health  risks 
that  are  associated  with  various 
contaminant  levels  in  order  to  insure 
that  the  MCL  adequately  protects  the 
public  health.  For  drinking  water 
contaminants,  EPA  sets  a  reference  risk 
range  for  carcinogens  at  10'*  to  10"* 
excess  individual  risk  from  lifetime 
exposure.  Most  regulatory  actions  in  a 
variety  of  EPA  programs  generally  target 
this  range  using  conservative  models 
which  are  not  likely  to  underestimate 
the  risk.  Since  the  underlying  goal  of  the 
Safe  Drinking  Water  Act  is  to  protect 
the  public  from  adverse  effects  due  to 
drinking  water  contaminants,  EPA  seeks 
to  insure  that  the  health  risks  associated 
with  MCLs  for  carcinogenic 
contaminants  are  not  significant. 

Below  is  a  detailed  discussion  of  the 
Agency's  derivation  of  the  proposed 
MCLs. 

A.  Analytical  Methods 

The  SDWA  directs  EPA  to  set  an  MCL 
for  a  contaminant  "if,  in  the  judgment  of 
the  Administrator,  it  is  economically 
and  technologically  feasible  to  ascertain 
the  level  of  such  contaminant  in  water 
in  public  water  systems."  (SDWA 
section  1401(l)(C)(ii)).  To  make  this 
threshold  determination  for 
contaminants  proposed  today,  EPA 
evaluated  the  availability,  costs,  and  the 
performance  of  analytical  techniques 
which  measure  drinking  water 
contaminants.  This  evaluation  is 
discussed  below.  EPA  also  considered 
the  ability  of  laboratories  to  measure 
consistently  and  accurately  for  a 
contaminant  (i.e..  the  PQL)  to  determine 
the  appropriate  MCL. 


The  reliability  of  analytical  methods 
is  critical  at  the  maximum  contaminant 
level.  Therefore,  each  analytical  method 
was  evaluated  for  accuracy  or  recovery 
(lack  of  bias)  and  precision  (good 
reproducibility)  at  the  MCL  range(s). 
The  primary  purpose  of  this  evaluation 
is  to  determine: 

•  Whether  analytical  methods  exist  to 
measure  drinking  water  contaminants; 

•  Reasonable  expectations  of 
technical  performance  by  analytical 
laboratories  at  the  MCL  level(s);  and 

•  Analytical  costs. 

The  selection  of  analytical  methods 
considers  the  following  factors: 

(a)  Reliability  (i.e.,  precision/ 
accuracy)  of  the  analytical  results; 

(b)  Specificity  in  the  presence  of 
interferences; 

(c)  Availability  of  enough  equipment 
and  trained  personnel  to  implement  a 
national  monitoring  program  (i.e.. 
laboratory  availability); 

(d)  Rapidity  of  analysis  to  permit 
routine  use;  and 

(e)  Cost  of  analysis  to  water  supply 
systems. 

1.  Inorganic  Chemicals 

Analytical  methods  exist  to  measure 
each  inorganic  contaminant  covered  by 
today's  proposed  rule.  Table  6  lists  the 
analytical  methods  currently  approved 
for  the  inorganics  (see  40  CFR  Part  141. 
Subpart  C).  The  analytical  methods 
listed  in  Table  6  have  been  used  for 
many  years  to  determine  compliance 
with  the  current  MCLs. 

Table  7  lists  the  analytical  methods 
that  EPA  is  proposing  today  to  comply 
with  the  proposed  monitoring 
requirements.  EPA  has  updated  the 
original  references  to  the  most  recent 
editions  of  the  manuals  including  the 
atomic  absorption  methods  for  metals, 
and  the  colorimetric.  spectrophotometric 
and  potentiometric  methods  for  nitrate. 


Table  6.— Currently  Approved  Methodology  for  Inorganic  Contaminants 


Contaminanl 


Methodology* 


Bafiucn.. 


Cadnwjm.. 


OWOfVMJffl .. 


Mercury.. 


Atomic  absorption:  diract  aaptration 

Atomic  abaorption:  furnace  technique.. 

Mudivety^aupled  plasma — 

Atomic  abeorplion;  direct  aspiration 

Inducfivsly-coupled  plasma 

Atomic  abeorpion:  lumace  technityje.. 

Atomic  abaofpdon:  dkect  aspiralion 

Atomic  abeorplion:  fcjmace  technique.. 

mduciivaly^oupled  plasma 

Manual  cold  vapor  technique 

Autometed  cold  vapor  technique ~ 

Colorimeinc  brucine  • 


EPA' 


208.1 

208.2 

200.7A* 

213.1 

200.7A* 

213.2 

218.1 
218.2 
200.7A* 
245.1 
...  245.2 
...  352.1 


Reference  (MettKxJ  Number) 


ASTM« 


03557-7eA  or  B 


01687-770 


SM  = 


03223-79 


0992-71 


301A-IV 


301A-II  or  III 


301A-II  or  III 


301A-VI 


Other 
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Table  6.-Currently  Approved  Methodology  for  Inorganic  CoNTAMiNANTs-Continued 


Contaminant 


Selenium.. 


Methodology^ 


Spectromelric:  cadmium  reduction 

Automated  hyrdazine  reduction 

Automated  cadmium  reduction 

Ion  selective  electrode 

Ion  chromatography „ 

Atomic  aiMorption:  furnace  technique. 
Atomic  absorption:  gaseous  hydride.... 


EPA' 


3533 
353.1 
353.2 

300.0 
270.2 
270.3 


Referef>ce  (Metfwd  Number) 


ASTM» 


03867-798 
03867-79A 

03859-79 


SM> 


419C 

605 
93MM-79* 


301A-VII 


Other 


1-3667-78* 


yJ^'i^^J^^:^O^S^^5>^^  **-*^  ^  Support  Laboratory.  Onannat..  OH  45268  (EPA-600/4-79^20,. 

»  ^^^^^S!t^J^  ^2r?^  'IH^L^?'*'  *"wican  Society  for  Testing  and  Matenals.  1916  Race  Street  PMadelpha.  PA  19103 
Poimlio^cK ^^^S^^lt"^"^  '^ ""•"  "^  «*^«*«'-"  ^*^  «*^.  Amencan  Publ*  Hea«h  Assoc«.KX,lKkn'Va?;°3.odcs  Assoaat«n.  Waier 

SupporluSSS^J^oSSrSfoH  S"  ^""^^  ^^"^  '^  "^"^  *''*"  ''«'*^  "^  "«*«**  ^wSTmSS,  1987.  U.S.  EPA.  Envronmental  Mo«U^  and 

•  EPa'S'K^JS'SIS^S'SS':^ 

I 

Table  7.— Proposed  Methodology  for  Inorganic  Contaminants 


Contaminant 


Asbestos 
Barium 


Cadmium.. 


Chromium. 
Mercury 


Methodology' 


Nitrate . 


Nitrite.. 


Selenium.. 


Transmission  Electron  Microscopy 

Atomic  absorption;  fumace  technique.. 

Atomic  absorption:  direct  aspiration 

lnduclively.coupled  plasma 

Atomic  absorption:  fumace  technique.. 

Irxjuctively-coupled  plasma _ _.. 

Atomic  absorption:  fumace  technique.. 

Inductively-coupled  plasma 

Manual  cold  vapor  technique 

Automated  cold  vapor  technique 

Manual  cadmium  reduction 

Automated  hydrazine  reduction.^ 

Automated  cadmium  reduction 

Ion  selective  electrode 


EPA' 


EPA* 
208.2 
208.1 
.  200.7A« 
2132 
200.7A* 
218.2 
200.7A* 
245.1 
245.2 
353.3 
353.1 
353.2 


Ion  chromatography 

Spectrophotometric 

Automated  cadmium  reduction 

Manual  cadmium  reduction 

Ion  chromatography 

Atomic  absorption:  gaseous  hydride 

Atomic  atworption:  fumace  technique.. 


Reference  (Method 
Number) 


ASTM» 


SM' 


Other 


3000 
354.1 
353.2 
353.3 
300.0 
270.3 
270.2 


03223-80 

03867-858 

03867-85A 


03867-85A 
03867-85B 

D3859-64A 
03859-84B 


304 
303C 

304 

304* 
303F 
418C 
418F 


418F 
418C 

303E 
304* 


WeWWG/ 

5880  <> 
B-1001  '<> 


B-1011  " 
K3667-85* 


Ma«;;iSS^v,^l.ai?'o52r^3Si,2!ti^^^  **°^'^'^  '^  ^-^  ^-^••-V   ^^^t--  oh  45268  ,EPA-600/4-79^20,. 

»  ^^S^ai^SS'ii^liJi^^'^^^^h^l^  American  Society  for  Testing  and  Materials.  1916  Race  Street  Phtedelphw.  PA  19103 
Poll4,?S^  ^SSTms^''*™™*'^  '^  ""^'^  *"^  Wastewater."  leth  edrtKXi.  American  Pub.*  Health  A^oaatK>n''2?;encanVater  Wo.1«  Assoc-Ikx..  Wa.er 

Six^*^!Ta^i^1T^o!J^^j!^?T^  A  !?.!!?  t:l.%Sl  Sediments."  Tech™ques  of  Wafer-Resources  Invesfgatwns  of  the  US  Geotog^al 

*  "S!Jl!ItSiS?J?J2S%.!^^2SS!?'?  Analysis."  Form  WeWWG/5880.  p.  5.  1985.  Onon  Research,  Inc..  Cambndge.  MA. 
Sup,^^  uM;^!*ffi,^?OH4^  ^"*^  *"'^  "^  "^""S  ^^'"^•"  ^PP^"  '°  "««^  2°°^-  M»ch°7^7.  US  EPA.  EnvronmenUI  Monrtonn«  and 

1 2ll^?^i2£!!12l  Lllf-  *2  ^*. "«»  ^  ^^^  100  mL  of  standards  and  samples  is  required  before  analysis 

I  ^  !l^!l'*SlS*J^rS^*^^^  standard,  add  2  mL  of  30%  H«„  for^sSh  iMmL  of  standwd 
Athens.  GA^13^^        Determ««tK)n  of  Asbestos  Fibers  m  Water."  EPA-600/4-83-043.  September  1983.  US.  EPA.  Environmental  Research  Uboratory. 

WatJ^'iS^f^tSSpiySS^^M^SrsX;^^  "  *'•*  """^  ^^  "^^  ^  Chromatography."  Method  ^,011.  M.«^  Corpora,^ 

' '  For  approved  analytical  procedures  for  metals,  the  technique  appHcable  to  total  metals  must  be  used 


EPA  is  proposing  to  withdraw  its 
approval  of  the  colorimetric  brucine 
method  for  nitrate  because  strict 
controls  are  necessary  in  the  heating 
step,  resulting  in  high  data  variability. 
Both  the  American  Society  for  Testing 
and  Materials  and  "Standard  Methods" 
discontinued  publication  of  this  method. 


In  addition  to  those  analytical 
methods  approved  for  compliance  with 
the  current  inorganic  MCLs.  a  new 
analytical  technique,  ion 
chromatography  developed  by  the 
Millipore  Corporation,  is  available.  Ion 
chromatography  is  used  to  analyze 
nitrate.  It  uses  an  ultraviolet  detector 


and  a  single  column.  Comparability  ddfa 
has  been  gathered  on  both  the  Millipore 
Corporation  method  and  on  EPA's 
Method  300.0  (ion  chromatography 
based  method).  The  comparability  data 
indicate  that  these  two  analytical 
techniques  are  comparable  in  terms  of 
precision  and  accuracy.  The  study 
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report  is  in  the  docket  for  this  proposed 
rule.  Public  comments  are  requested  on 
whether  EPA  should  approve  the 
Millipore  analytical  method  for  nitrate 
analysis. 

EPA  is  proposing  MCLs  for  two 
inorganic  contaminants,  nitrite  and 
asbestos,  not  previously  regulated.  EPA 
is  proposing  four  analytical  methods  to 
determine  nitrite  using  the 
spectrophotometric.  colorimetric  or  ion 
chromatography  techniques.  These 
methods  have  been  available  for  some 
time  and  use  procedures  similar  to  those 
used  for  nitrate  analyses.  EPA  also 
evaluated  existing  analytical  methods 
for  asbestos  and  determined  that 
transmission  electron  microscopy  (TEM) 
is  the  best  available  technique. 
However,  some  major  drawbacks  of 
TEM  exist.  They  are:  (1)  The  initial 
capital  outlay  is  expensive  for  many 
laboratories  (in  the  order  of  $200,000  for 
equipment).  (2)  the  analytical  cost  may 
run  from  $300  to  $500  per  sample.  (3) 
analysis  requires  specialized  facilities 
and  highly  trained  personnel,  and  (4) 
currently  the  availability  of  equipped 
laboratories  is  limited.  The  compliance 
monitoring  requirements  proposed  later 
in  this  rule  reflect  these  limitations.  EPA 
believes  that  sufficient  analytical 
capacity  will  exist  for  those  water 
systems  that  are  vulnerable  to  asbestos 
contamination  to  conduct  monitoring  In 
the  time  frame  specified  in  the  proposed 
rule. 

EPA  has  determined  that  the 
analyUcal  methods  listed  in  Table  7  are 
technically  and  economically  available 
for  inorganic  monitoring.  The  analytical 
costs  associated  with  analyzing  the 
metals  (barium,  cadmium,  chromium, 
mercury  and  selenium)  and  the 
inorganic  anions  (nitrate  and  nitrite)  are 
$20  to  $30  per  metal  per  sample  and  $10 
to  $20  per  nitrate/nitrite  sample.  EPA 
believes  these  analytical  costs  are 
affordable.  (The  actual  analytical  costs 
may  vary  with  the  laboratory,  analytical 
technique  selected,  the  total  number  of 
samples  and  other  factors.)  The  number 
of  laboratories  that  routinely  participate 
in  EPA's  Water  Supply  and  Water 
Pollution  performance  evaluation 
studies  indicates  that  many  laboratories 
having  the  capability  to  conduct 
analysis  for  the  metals  and  nitrate/ 
nitrite  exist.  Furthermore.  EPA  believes 
that  it  is  economically  and 
technologically  feasible  for  systems  to 
monitor  for  asbestos  as  prescribed  in  the 
proposed  rule.  To  ensure  that  enough 
laboratories  exist  to  analyze  for 
asbestos.  EPA  is  proposing  that  public 
water  systems  have  five  years  from 
publication  of  the  final  rule  to  complete 


the  asbestos  monitoring.  [See  section  on 
Compliance  Monitoring  Requirements.) 

Below  is  a  description  of  the  proposed 
techniques.  For  precision  and  accuracy 
information  on  the  proposed  analytical 
methods,  EPA  refers  readers  to  the 
references  listed  in  Table  7.  EPA 
requests  public  comments  on  the 
technical  adequacy  of  the  proposed 
analytical  techniques. 

a.  Metals — Atomic  Absorption 
Afethod9—Me\a\s  in  solution  may  be 
determined  by  atomic  absorption 
spectroscopy.  There  are  two  techniques 
that  may  be  used:  direct  aspiration  (AA) 
and  the  graphite  furnace  technique 
(GFAA).  In  direct  aspiration,  the  sample 
is  aspirated  into  a  flame  and  atomized. 
A  ligjit  beam  is  directed  through  the 
flame  into  a  monochromator  and  onto  a 
detector  that  measures  the  amoimt  of 
light  absorbed  by  the  atomized  element 
in  the  flame.  Because  each  metal  has  its 
own  characteristic  absorption 
wavelength,  a  source  lamp  composed  of 
that  element  is  used.  This  makes  the 
method  relatively  free  from  spectral  or 
radiation  interferences.  The  amount  of 
energy  of  the  characteristic  wavelength 
absorbed  in  the  flame  is  proportional  to 
the  concentration  of  the  element  in  the 
sample.  In  the  furnace  technique,  a 
sample  is  placed  in  the  graphite  tube  in 
the  furnace,  evaporated  to  drjrness, 
charred  and  atomized.  As  a  greater 
percentage  of  the  available  analyte 
atoms  are  vaporized  and  dissociated  for 
absorption  in  the  graphite  tube,  lower 
concentrations  may  be  determined. 

Atomic  absorption  is  applicable  to  the 
determination  of  barium,  cadmium, 
chromium,  mercury  and  selenium.  The 
specific  requirements  for  analjrzing 
these  metals  using  atomic  absorption 
techniques  vary  with  the  metal  and/or 
the  concentration.  When  the  direct 
aspiration  atomic  absorption  technique 
does  not  provide  adequate  sensitivity  (in 
addition  to  the  furnace  technique),  other 
specialized  procedures  are  available. 
The  determination  of  selenium  is 
achieved  by  conversion  to  its  hydrides 
prior  to  aspiration  into  an  argon- 
hydrogen  flame.  The  determination  of 
cadmium  and  chromium  at  low 
concentrations  requires  a  chelation  with 
ammonium  pyrrohdine  dithiocarbamate 
and  extraction  into  methyl  isobutyl- 
ketone  prior  to  aspiration  into  an  air- 
acetylene  flame.  Determination  of 
mercury  is  by  a  cold  vapor  technique. 
Inductively-Coupled  Plasma  (ICP)— 
Atomic  Emission  Spectrometric  Method 
(ICP-AES)— This  method  (also  known 
as  "EPA  Method  200.7")  describes  a 
technique  for  the  simultaneous  or 
sequential  multi-element  determination 
of  trace  elements  in  solution.  This 


method  applies  to  three  metals  included 
in  this  proposal:  barium,  cadmiimi,  and 
chromium.  The  method  measures  atomic 
emissions  by  an  optical  spectroscopic 
technique.  Samples  are  nebulized  and 
the  aerosol  that  is  produced  is 
transported  to  the  plasma  torch  where 
excitation  occurs.  Characteristic  line 
emission  spectra  are  produced  by  a 
radio  frequency  ICP.  The  spectra  are 
dispersed  by  a  grating  spectrometer  and 
the  intensities  of  the  lines  are  monitored 
by  photomultiplier  tubes.  The 
photocurrents  fi-om  the  photomultiplier 
are  processed  and  controlled  by  a 
computer  system.  A  background 
correction  technique  is  required  to 
compensate  for  variable  background 
contribution  to  determine  trace 
elements.  Background  levels  must  be 
measured  adjacent  to  analyte  lines  on 
samples  during  the  analysis. 

The  appendix  to  Method  200.7 
entitled,  "Inductively  Coupled  Plasma- 
Atomic  Emission  Analysis  of  Drinking 
Water"  must  be  followed  in  processing 
drinking  water  supply  samples  prior  to 
ICP  emission  spectrometric  analysis. 
This  appendix  describes  a  technique  for 
concentrating  the  sample  prior  to 
analysis.  Method  200.7  is  not  sensitive 
enough  for  the  analysis  of  cadmium 
samples  at  the  MCL  level  proposed  in 
this  rule  unless  samples  containing  this 
element  are  concentrated  prior  to 
analysis.  This  concentration  technique 
improves  the  sensitivity  of  ICP  to  other 
elemental  contaminants  as  well. 

b.  Anions  (Nitrate  and  Nitrite}— 
Manual  Cadmium  Reduction— This 
method  is  used  to  analyze  nitrite  or 
combined  nitrite/nitrate.  For  combined 
nitrite  and  nitrate,  the  sample  is  passed 
through  a  column  containing  granulated 
copper-cadmium  to  reduce  nitrate  to 
nitrite.  The  nitrite  is  determined  by 
diazotizing  with  sulfanilamide  and 
coupling  with  N-(l- 
naphthyljethylenediamine 
dihydrochloride  to  form  a  highly  colored 
azo  dye  which  is  measured 
spectrophotometrically.  Carrying  out 
this  procedure  first  with,  and  then 
without,  the  copper-cadmium  reduction 
step  permits  the  calculation  of  the 
nitrate  value  by  subtracting  the 
combined  nitrite/nitrate  measurement 

Automated  Cadmium  Reduction — 
This  method  is  similar  to  the  manual 
cadmium  reduction  method  except  that 
the  azo  dye  is  measured  colorimetrically 
using  an  automated  procedure. 

Automated  Hydrazine  Reduction — 
This  method  is  used  to  determine 
combined  nitrite/nitrate  in  drinking 
water  samples.  Nitrate  is  reduced  to 
nitrite  with  hydrazine  sulfate  and  the 
nitrite  is  determined  by  diazotizing  with 
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sulfanilamide  and  coupling  with  N-(l- 
naphthyi)ethylenediamine 
dihydrochloride  to  form  a  highly  colored 
azo  dye  which  is  measured 
colorimetrically. 

Ion  Selective  Electrode — ^This  method 
is  used  to  determine  nitrate.  The  nitrate 
electrode  consists  of  an  electrode  body 
and  a  replaceable  pretested  sensing 
module.  The  sensing  module  contains  a 
liquid  internal  filling  solution  in  contact 
with  a  gelled  organophilic  membrane 
containing  a  nitrate  ion-selective  ion 
exchanger.  When  the  membrane  is  in 
contact  with  a  nitrate  solution,  an 
electrode  potential  develops  across  the 
membrane.  This  potential,  which 
depends  on  the  level  of  free  nitrate  ion 
in  solution,  is  measured  against  a 
constant  reference  potential  with  a 
digital  pH/mV  meter  or  specific  ion 
meter. 

Ion  Chromatography  Method— This 
method  is  used  to  determine  nitrite  and 
nitrate.  A  smaU  volume  of  the  sample  is 
introduced  into  an  ion  chromatograph. 
The  separation  of  ions  is  based  on  their 
relative  affinities  for  a  low  capacity, 
strongly  basic  anion  exchanger  (guard 
and  separator  column).  The  separated 
anions  are  then  directed  onto  a  strongly 
acidic  cation  exchsinger  (suppressor 
column]  where  they  are  converted  to 
their  highly  conductive  acid  form. 
Detection  of  ionic  species  is  carried  out 
by  monitoring  the  electrical  conductivity 
in  a  micro  ceU.  The  separated  species 
are  identified  on  the  basis  of  retention 
times  as  compared  to  standards. 
Quantitation  is  by  measurement  of  peak 
area  or  peak  height  The  response  given 
by  an  ion  is  a  function  of  its  ionic 
conductivity  and  identification  is  a 
function  of  its  order  of  elution  bom  the 
column. 

Another  ion  chromatographic  method 
for  determining  nitrite  and  nitrate  in 
drinking  water  was  recently  developed 
by  the  Millipore  Corporation.  Instead  of 
a  conductivity  detector  and  dual 
columns  used  in  the  EPA  method  (one  of 
which  acts  as  a  suppressor  column),  this 
method  uses  an  ultraviolet  detector  and 
a  single  column  (with  electronic 
suppression).  Precision  and  accuracy 
data  from  a  single  laboratory  were 
gathered  for  nitrate.  Nine  replicates  of  a 
drinking  water  sample  containing  10 
mg/l  of  nitrate  were  analyzed.  Tlje 
accuracy  measured  by  the  percent 
recovery  was  101  percent  and  the 
precision  measured  by  the  relative 
standard  deviation  was  2  percent. 

Millipore  Corporation  data  for  the 
single  column  method  was  analyzed  and 
compared  to  the  approved  EPA  Method 
300.0.  For  five  samples  data  were 
provided  for  the  EPA  Mediod  300.0  and 
the  proposed  single  column  method. 
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Statistical  data  analysis  which 
compared  the  precision  and  accuracy  of 
both  methods  indicated  that  for  four  of 
the  five  samples  no  statistically 
significant  differences  in  precision 
existed.  For  the  remaining  sample,  the 
Millipore  method  was  significantly  more 
precise  than  the  EPA  Method  300.0. 
Though  there  were  some  statistical 
differences  in  recoveries  between  the 
Millipore  Corporation  and  EPA  Method 
300.0  methods,  for  four  of  five  drinking 
water  samples,  the  differences  were 
extremely  small  compared  with  the 
nitrate  concentrations  tested.  The 
recovery  data  &x)m  the  remaining 
sample  showed  no  statistical  difference 
between  the  two  methods. 

Spectrophotometric— This  method  is 
used  to  determine  nitrite.  The  nitrite  is 
analyzed  by  diazotizing  with 
sulfanilamide.  The  diazonium  compound 
thus  formed  is  coupled  with  N-{1- 
Raphthyl)ethylenediamine 
dihydrochloride  to  produce  a  reddish- 
purple  colored  azo  dye  which  is 
measured  in  a  spectrophotometer  at  540 
nm. 

c.  Asbestos — Transmission  Electron 
Microscopy— This  method  is  used  to 
determine  the  number  of  asbestos  fibers 
per  hter.  fiber  size  (length  and  width), 
size  distribution  and  the  total  mass.  This 
method  also  distinguishes  between 
chrysotile  and  amphibole  asbestos.  In 
this  method,  a  variable  known  volume 
of  water  sample  is  filtered  through  a  ttl 
micrometer  filter  to  trap  asbestos  fibers 
and  the  filter  is  then  carbon  coated.  A 
small  portion  of  the  carbon  coated  filter 
with  deposited  fibers  is  placed  on  an 
electron  microscope  grid  and  the  filter 
material  is  removed  by  gentle  solution  in 
organic  solvent.  The  material  remaining 
on  the  electron  microscope  grid  is 
examined  in  a  transmission  electron 
microscope  (TEM).  The  asbestos  fibers 
are  identified  by  their  morphology  and 
electron  diffraction  patterns  and  their 
lengths  and  widths  measured.  The 
elemental  composition  is  determined  by 
energy  dispersive  x-ray  analysis.  This 
technique  is  very  useful  in  the 
verification  of  asbestos  fibers  since  it 
quickly  distinguishes  between  asbestos 
and  non-asbestos  fibers.  The 
concentration  in  million  fibers  per  liter 
(MFL)  is  calculated  by  counting  the 
fibers,  calculating  the  amount  of  filtered 
water,  and  determining  the  ratio  of  the 
total  filtered  area  to  the  sample  filter 


area. 


2.  Synthetic  Organic  Chemicals 

Numerous  analytical  techniques  exist 
to  determine  volatile  synthetic  organic 
chemicals  (VOCs)  and  other  synthetic 
organic  chemicals  such  as  pesticides 
and  polychlorinated  biphenyls  (PCBs). 


These  methods  generally  involve  the  use 
of  a  gas  chromatograph  (GC)  or  a  high 
pressure  liquid  chromatograph  (HPLC) 
with  either  conventional  detectors  or  a 
mass  spectrometer. 

a.  Volatile  Organic  Chemicals 
{VOCs).  Five  analytical  methods  for 
VOC  analyses  exist.  EPA  believes  these 
methods  are  economically  and 
technologically  feasible  for  determining 
compliance  with  one  or  more  of  the 
proposed  VOC  MCLs.  The  five  methods 
are  specified  below: 

(1)  U.S.  EPA  Method  502.1.  "Volatile 
Halogenated  Organic  Compounds  in 
Water  by  Purge  and  Trap  Gas 
Chromatography" 

(2)  U.S.  EPA  Method  502.2,  "Volatile 
Organic  Compounds  in  Wafer  by  Purge 
and  Trap  Capillary  Gas 
Chromatography  with  Photoionization 
and  Electrolytic  Conductivity  Detectors 
in  Series" 

(3)  U.S.  EPA  Method  503.1,  "Volatile 
Aromatic  and  Unsaturated  Oiganic 
Compounds  in  Water  by  Purge  and  Trap 
Gas  Chromatography" 

(4)  U.S.  EPA  Method  524.1.  "Volatile 
Organic  Compounds  in  Water  by  Purge 
and  Trap  Gas  Chromatography /Mass 
Spectrometry" 

(5)  U.S.  EPA  Method  524.Z  "Volatile 
Organic  Compounds  in  Water  by  Purge 
and  Trap  Capillary  Column  Gas 
Chromatography/Mass  Spectrometry" 

These  five  methods  were  approved  for 
the  analysis  of  the  eight  regulated  VOCs 
and  unregulated  VOCs  promulgated  in 
July.  1987  (see  52  FR  25714.  July  a  1987). 
The  VOCs  in  this  proposed  rule  (cis-1.2- 
dichloroethylene.  1.2-dichloropropane. 
monochlorobenzene.  o-dichlorobenzene. 
styrene,  tetrachloroethylene,  toluene. 
trans-1.2-dichloroethylene. 
efhylbenzene,  and  xylene)  were 
included  in  the  monitoring  requirements 
for  unregulated  VOCs  in  the  1987  rule. 
EPA  refers  readers  to  that  rule  for 
specific  information  on  laboratory 
availability,  method  specificity  in  the 
presence  of  interferences,  rapidity,  and 
analytical  costs.  EPA  believes  that  the 
analytical  methods  listed  above  are 
technically  and  economically  available 
for  routine  use.  The  incremental 
analytical  costs  to  analyze  the  proposed 
VOCs  will  be  minimal  since  systems  are 
already  required  to  monitor  for  the 
original  eight  VOCs  by  using  the  same 
analytical  techniques. 

Each  of  the  five  methods  require 
headspace-free  water  samples.  The 
volatiles  from  these  samples  are 
stripped  by  an  inert  gas  that  Hows  into  a 
trapping  column  where  they  are 
adsorbed.  The  compounds  are  thermally 
desorbed  from  the  column  and 
backflushed  onto  the  head  of  a  GC 
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column.  This  is  followed  by  the 
separation  of  constituents  in  the  GC 
column  and  measurement  with  a 
specific  detection  system. 

Method  S02.1  recommends  the  use  of  a 
column  containing  1%  SP-1000  on 
Carbopack-B  for  the  separation  of 
constituents  that  are  deteted  with  a 
halide  specific  detector  (HSD).  Either  an 
electrolytic  conductivity  detector  (E1C3)) 
or  a  microcoulometric  detector  are 
recommended  for  separation.  This 
method  may  be  used  to  determine 
halogenated  VCXDs.  The  single 
laboratory  accuracy  and  precision  were 
determined  by  analyzing  replicate 
samples  of  flnished  drinking  water  and 
raw  source  water  spiked  at  levels  of  0.2 
or  0.4  fig/1.  The  accuracy,  expressed  as 
average  percent  recoveries,  ranged  from 
85  to  110  percent  and  the  precision, 
expressed  as  percent  relative  standard 
deviations,  ranged  from  3.5  to  20 
percent. 

Method  502.2  also  recommends  the 
use  of  a  VOCOL  wide-bore  capillary 
column  to  separate  constituents.  These 
constituents  are  detected  with  a 
photoionization  detector  and  a  halide 
spedflc  detector  in  series.  Precision  and 
accuracy  of  this  method  is  similar  to 
Methods  502.1  and  503.1.  The  single 
laboratory  accuracy  and  precision  were 
determined  by  analyzing  reagent  water 
spiked  at  10  |ig/l.  The  results  using  the 
photoionization  detector  show  the 
accuracy  expressed  as  average 
recoveries  ranged  from  93  to  100 
percent,  and  the  precision  expressed  as 
relative  standard  deviations  ranged 
from  0.8  to  9.5  percent.  Using  the  Hall 
electrolytic  conductivity  detector, 
average  recoveries  ranged  from  88  to  109 
percent  and  relative  standard  deviations 
ranged  from  1.5  to  6.3  percent. 

Method  503.1  recommends  using  a 
column  containing  5  percent  SP- 
1200+1.79%  Bentone  34  on  Supelcoport 
to  separate  constituents  which  are  then 
analyzed  with  a  photoionization 
detector  (PID).  This  method  may  be  used 
to  analyze  aromatic  and  unsaturated 
VCX]s.  The  single  laboratory  accuracy 
and  precision  were  determined  by 
analyzing  replicate  samples  of  finished 
drinking  water  and  raw  source  waters 
spiked  at  levels  of  0.4  or  0.5  )ig/l.  The 
accuracy,  expressed  as  average  percent 
recoveries,  ranged  from  74  to  100 
percent  and  the  precision  expressed  as 
percent  relative  standard  deviations 
ranged  from  2.8  to  16.8  percent. 

Method  524.1  recommends  the  use  of  a 
column  containing  one  percent  SP-1000 
on  Carbopack  B  to  separate  constituents 
detected  with  a  mass  spectrometer. 
VOCs  are  identified  by  comparing  their 
mass  spectra  to  the  spectra  of  standards 
analyzed  under  identical  conditions. 


Each  vex:  in  this  proposed  rule  can  be 
analyzed  using  this  method.  The  single 
laboratory  accuracy  and  precision  were 
determined  for  various  VOCs  by 
analyzing  replicate  samples  of  reagent 
water  spiked  at  levels  of  1  to  5  ngfl.  The 
accuracy  expressed  as  average  percent 
recovery  ranged  from  90  to  113  percent 
and  the  precision  expressed  as  percent 
relative  standard  deviations  ranged 
frx>m  3.4  to  18.2  percent 

Method  524.2  recommends  the  use  of 
either  a  VOCOL  wide-bore  or  a  narrow- 
bore  capillary  column  to  separate 
constituents.  These  constituents  are 
detected  with  a  mass  spectrometer. 
Precision  and  accuracy  of  this  method  is 
similar  to  Method  524.1.  The  single 
laboratory  accuracy  and  precision  were 
determined  for  various  VOCs  by 
analyzing  replicate  samples  of  reagent 
water  spiked  at  levels  from  0.1  to  10  ftg/ 
1.  The  accuracy  expressed  as  average 
percent  recovery  ranged  from  83  to  109 
percent  and  the  precision  expressed  as 
relative  standard  deviations  ranged 
from  3.9  to  19.9  percent. 

b.  Pesticides.  The  EPA  developed  six 
analytical  methods  for  pesticides.  Two 
of  the  methods  can  be  used  to  screen  for 
the  presence  of  polychlorlnated 
biphenyls  (PCBs).  (See  also  the 
discussion  of  PCBs  analysis  below.)  EPA 
proposes  using  these  methods,  as  listed 
below,  to  analyze  for  pesticides  and  to 
screen  for  PCBs. 

(1)  U.S.  EPA  Method  504.  "1,2- 
Dibromoethane  (EDB)  and  1.2-Dibromo- 
S-chloropropane  (DBCP)  in  Water  by 
Microextraction  and  Gas 
Chromatography",  1986.  Contaminants 
Analyzed:  Dibromochloropropane, 
Ethylene  Dibromide. 

(2)  U.S.  EPA  Method  505,  "Analysis  of 
O^anohalide  Pesticides  and  Aroclors  in 
Drinking  Water  by  Microextraction  and 
Gas  Chromatography",  1986. 
Contaminants  Analyzed:  Alachlor. 
Atrazine.  Chlordane.  Heptachlor, 
Heptachlor  Epoxide.  Lindane. 
Methoxychlor,  and  Toxaphene. 

(3)  U.S.  EPA  Method  507, 
"Determination  of  Nitrogen-  and 
Phosphorus-Containing  Pesticides  in 
Ground  Water  by  Gas  Chromatography 
with  a  Nitrogen-Phosphorus  Detector". 
1987.  Contaminants  Analyzed:  Alachlor 
and  Atrazine. 

(4)  U.S.  EPA  Method  508. 
"Determination  of  Chlorinated 
Pesticides  in  Ground  Water  by  Gas 
Chromatography  with  an  Electron 
Capture  Detector".  1987.  Contaminants 
Analyzed:  Chlordane,  Heptachlor, 
Heptachlor  Epoxide,  Lindane,  and 
Methoxychlor. 

(5)  U.S.  EPA  Method  515.1, 
"Determination  of  Chlorinated  Acids  in 
Ground  Water  by  Gas  Chromatography 


with  an  Electron  Capture  Detector." 
1987.  Contaminants  Analyzed:  2,4-D. 
2.4.5-TP  (Silvex).  entachlorophenol. 

(6)  U.S.  EPA  Method  531.1. 
"Measurement  of  N-Methyl 
Carbamoyloximes  and  N-Methyl 
Carbamates  in  Ground  Water  by  Direct 
Aqueous  Injection  HPLC  with  Post 
Column  Derivatization."  1987. 
Contaminants  Analyzed:  Aldicarb. 
Aldicarb  Sulfoxide,  Aldicarb  Sulfone. 
Carbofuran. 

The  sampling  procedures  for  SOCs  are 
specified  in  each  method.  Because  of 
their  volatility,  EDB  and  DBCP  samples 
are  collected  headspace-free.  With  the 
exception  of  Method  531.1,  which  uses 
direct  injection  of  a  filtered  water 
sample,  all  of  the  SOC  methods  use  a 
solvent  extraction  procediu*  to  extract 
the  analvte(s).  This  may  be  followed  by 
derivatization  or  cleanup  steps  prior  to 
chromatographic  analysis.  The 
constituents  are  then  separated  in  a 
chromatographic  column  and  measured 
with  a  specific  detection  system. 
Method  504  measures  volatile 
pesticides  EDB  and  DBCP.  Although 
these  compounds  may  be  analyzed  using 
puTge-and-trap  methods,  the  sensitivity 
is  improved  using  a  liquid-liquid 
extraction  and  an  electron  capture 
detector.  The  method  recommends  the 
use  of  a  narrow-bored  fused  silica,  GC 
capillary  column  for  constituent 
separation.  The  single  laboratory 
accuracy  and  precision  were  determined 
by  analyzing  repUcate  tap  water 
samples  spiked  at  levels  from  0.030  ug/1 
to  50  ug/1.  The  results  show  accuracy, 
expressed  as  percent  average 
recoveries,  ranged  from  90  to  114 
percent,  and  precision,  expressed  as 
percent  relative  standard  deviation, 
ranged  from  4.7  to  11.8  percent  for  these 
compoimds. 

Method  505  measures  alachlor, 
atrazine,  chlordane,  heptachlor. 
heptachlor  epoxide,  lindane, 
methoxychlor.  toxaphene  and  screens 
for  PCBs.  This  method  uses  the  same 
liquid-liquid  extraction  procedure  as 
Method  504.  Similarly,  separation, 
identification,  and  measurement  are  by 
capillary  column  GC  with  an  electron 
capture  detector.  The  single  laboratory 
accuracy  and  precision  was  determined 
by  analysis  of  replicate  samples  of 
reagent,  ground,  and  tap  water  matrices 
spiked  generally  at  low  ug/1  to 
submicrogram/l  levels.  With  the 
exception  of  the  very  low  levels  for 
heptachlor,  accuracy  generally  ranged 
from  about  80  to  120  percent  and 
precision  generally  ranged  from  about  3 
to  20  percent  for  the  method  analytes. 

Method  507  measures  certain 
nitrogen-  and  phosphorus-containing 


pesticides,  including  alachlor  and 
atrazine.  Method  508  measures 
chlordane.  heptachlor.  heptachlor 
epoxide,  lindane  and  methoxychlor.  The 
methods  are  identical,  except  for  the 
detection  system.  Both  methods  use  a 
liquid-liquid  extraction  procedure, 
separation  with  a  fused  silica  GC 
capillary  column.  For  Method  507 
detection  is  by  nitrogen-phosphorus 
(NPD):  for  Method  506  detection  is  by 
electron  capture  detector.  Method  507 
reported  a  119  percent  recovery  and  10 
percent  relative  standard  deviation  for 
alachlor.  Method  508  recoveries  ranged 
from  67  to  120  percent  and  relative 
standard  deviations  ranged  from  3  to  18 
percent  for  the  five  proposed  analytes. 

Since  Methods  507  and  508  were 
developed  to  analyze  a  large  number  of 
pesticides.  States  or  utilities  that  want 
to  monitor  for  more  pesticides  than  are 
covered  in  Method  505  may  want  to  use 
these  methods.  Otherwise,  Method  505 
is  preferable  to  Methods  507  and  508 
because  it  covers  the  same  analytes  and 
it  is  cheaper  and  easier  to  use. 

Method  515.1  measures  2.4-D.  2.4,5-TP 
(Silvex)  and  pentachlorophenol  (as  well 
as  other  chlorinated  acid  herbicides). 
This  method  uses  liquid-liquid 
extraction  with  ether  and  either  a 
packed  column  or  capillary  column  for 
constituent  separation.  These 
constituents  are  then  measured  with  an 
electron  capture  detector.  The  single 
laboratory  acccuracy  and  precision  was 
determined  by  analyzing  replicate 
samples  of  reagent  water  and/or 
drinking  water.  The  results  indicated 
average  recoveries  ranged  frtim  63 
percent  to  88  percent  and  relative 
standard  deviations  ranged  from  4 
percent  to  13  percent  for  the  three 
pesticides.  Method  515.1  is  similar  to 
Method  515  and  measures  the  same 
contaminants.  However,  Method  515.1 
includes  a  clean-up  procedure  and  uses 
only  capillary  columns  for  the 
separation  of  the  constituents. 

Method  531.1  measures  aldicarb, 
aldicarb  sulfoxide,  aldicarb  sulfone,  and 
carbofuran.  Unlike  the  other  methods 
described  above,  this  is  a  high  pressure 
liquid  chromatography  (HPLC)  method 
instead  of  a  GC  method.  The  water 
sample  is  filtered  and  a  400  ul  aliquot  is 
injected  into  a  reverse  phase  HPLC 
column  which  separates  the 
components.  After  elution  from  the 
column,  the  analytes  are  hydrolyzed  and 
reacted  with  o-phthalaldehyde  to  form  a 
highly  fluorescent  compound.  This 
compound  is  then  detected  with  a 
fluorescence  detector.  Single  laboratory 
precision  and  accuracy  was  determined 
in  reagent  water  using  spikes  of  2  to  3 
ug/1.  TTie  recoveries  ranged  from  88  to 
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112  percent  and  the  relative  standard 
deviations  ranged  from  6  to  21  percent. 

The  analytical  methods  described 
above  for  analyzing  the  pesticides  listed 
in  this  proposal  were  developed 
recently.  However,  most  of  these 
methods  use  gas  chromatography  (GC) 
instrumentation  which  is  available  in 
most  analytical  laboratories.  Methods 
531  and  531.1  utilize  high  pressure  liquid 
chromatography  (HPLC).  This 
instrumentation  is  not  as  widely 
available  as  GC.  but  it  is  common  in 
many  of  the  lai^er  analytical 
laboratories.  The  analytical  costs  of  the 
GC  and  HPLC  methods  are  estimated  at 
$200  or  less  per  sample  analyzed. 

All  available  methods  require  second 
column  confirmation  of  any  positives. 
Although  there  are  no  GC/MS  methods 
presently  available,  EPA  is  investigating 
GC/MS  methods  for  those  analytes 
which  use  gas  chromatography.  EPA 
will  evaluate  GC/MS  methods  for 
compliance  monitoring  as  they  become 
available. 

c.  Polychlorinated  Biphenyls  (PCDs). 
Polychlorinated  biphenyls  (PCBs)  are  a 
class  of  compounds  which  have  widely 
varying  physical  and  chemical 
properties.  These  compounds  have  very 
low  solubility  in  water  and  tend  to  be 
adsorbed  to  suspended  matter  in  natural 
water.  The  tendency  for  adsorption 
increases  with  the  degree  of  chlorination 
and  with  the  organic  content  of  the 
adsorbent.  The  persistency  of  PCBs  in 
the  environment  increases  with  the 
degree  of  chlorination. 

Aroclors  are  technical  mixtures  of  a 
number  of  individual  PCBs  made  by  the 
partial  chlorination  of  biphenyl.  Two 
hundred  and  nine  possible  compounds 
can  result  from  the  partial  or  total 
chlorination  of  biphenyl  and  around  100 
individual  compounds  have  been 
detected  in  various  Aroclor  mixtures. 
Individual  Aroclor  mixtures  are 
designated  by  a  set  of  four  digits. 

The  analysis  of  PCBs  in 
environmental  samples  is  complex 
because  of  the  large  number  of 
compounds  involved.  Most  available 
PCB  analytical  methods  are  adaptations 
of  chlorinated  pesticides  procedures. 
The  most  common  approach  is  to 
determine  PCBs  as  Aroclors  because  of 
the  complexity  of  interpreting  the  raw 
data  (chromatograms)  and  because  of 
the  lack  of  other  standards.  In  Methods 
505  and  508,  PCBs  can  be  determined  as 
Aroclors.  This  procedure  is  at  best 
approximate  when  the  sample 
resembles  one  of  the  Aroclor  standards. 
The  identification  of  PCBs,  measured  as 
Aroclors,  in  finished  drinking  water  is 
particularly  difficult  because  the 
treatment  processes  (e.g.,  coagulation. 


sedimentation]  remove  specific  PCBs  at 
different  rates  and  the  sample  is  not 
likely  to  match  any  of  the  Aroclor 
standards.  Hence  quantitation  in 
drinking  water  samples  using  Methods 
505  and  508  is  not  realistic  However, 
because  these  methods  are  quite 
sensitive,  they  can  be  used  as  a 
qualitative  screen  for  PCBs. 

EPA  has  investigated  other 
approaches  to  determine  PCBs  in 
drinking  water  that  do  not  involve 
Aroclor  pattern  recognition.  One 
approach  is  based  on  the  exhaustive 
chlorination  (i.e.,  perchlorination)  of  the 
biphenyl  ring  of  the  PCB  compounds  io 
form  decachlorobiphenyl. 
Perchlorination  methods  have  been 
studied  for  many  years  because  it  is 
relatively  simple  to  determine  one 
component,  decachlorobiphenyl,  instead 
of  a  complex  mixture.  In  general,  these 
perchlorination  methods  have  been  used 
for  screening  samples  for  PCBs,  but  not 
for  quantitative  purposes  because  the 
precision  of  this  technique  has  been 
poor. 

RecenUy.  EPA  adapted  a  procedure 
that  appears  to  provide  very  good 
precision  at  the  concentration  level  of 
concern  (i.e.,  0.0005  mg/1).  Method  508A. 
"Total  Polychlorinated  Biphenyls  by 
Perchlorination/Gas  Chromatography." 
extracts  a  one-liter  sample  followed  by 
conversion  of  PCBs  to 
decachlorobiphenyl.  Antimony 
pentachloride  is  used  in  the 
perchlorination  step.  A  capillary  column 
and  an  electron-capture  detector  are 
used  in  the  gas  chromatographic 
measurement.  This  method  is  relatively 
simple  and  sensitive.  Recoveries  in  lap 
water  spiked  at  0.0005  mg/1  each  of 
biphenyl  and  six  Aroclors  averaged  110 
pe.'cent  with  a  relative  standard 
deviation  of  8  percent.  A  problem  with 
this  procedure  is  that  biphenyl  and  other 
non  PCB  contaminants  may  produce 
false  positives. 

EPA  is  proposing  the  following 
approach  to  analyze  PCBs.  Methods  505 
or  508  will  be  used  to  screen  samples  for 
PCBs.  Methods  505  and  508  utilizing 
capillary  columns  can  separate  PCB 
isomers  from  other  contaminants.  These 
methods  can  detect  environmentally 
dogrdded  PCBs  with  some  certainty. 
Samples  with  detectable  PCBs  (that  is 
peaks  within  retention  time  windows  for 
PCB  isomers)  must  be  reanalyzed  using 
Method  508A  to  quantitate  PCBs. 

EPA  believes  that  the  problem  of 
quantitation  using  Methods  505  and  508 
and  the  problem  of  interferences  with 
Method  508A  are  addressed  by  using  the 
three  methods  in  tandem  as  described 
above.  The  procedure  EPA  has  proposed 
minimizes  the  false  positive  problem 
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because  most  samples  with  interfering 
substances  will  be  screened  out  using 
Methods  505  or  508.  Those  samples 
having  PCBs  present  can  be  quantified 
using  method  S08A.  EPA  believes  that  it 
Is  reasonable  and  conservative  to 
determine  compliance  based  upon  the 
quantitative  result  of  Method  50eA.  EPA 
requests  comments  on  the  protocol  to 
screen  and  quantitate  PCBs. 

EPA  is  proposing  the  use  of  the  three 
methods,  as  listed  below,  for  the 
compliance  monitoring  requirement  for 

PCBs. 

(1)  U.S.  EPA  Method  505.  "Analysis  of 
Organohalide  Pesticides  and  Aroclors  in 
Drinking  Water  by  Microextraction  and 
Gas  Chromatography,"  1988. 

(2)  Method  508,  "Determination  of 
Chlorinated  Pesticides  in  Ground  Water 
by  Gas  Qiromatography  with  an 
Electron  Capture  Detector,"  1987. 

(3)  Method  508A,  'Total 
Polychlorinated  Biphenyls  (PCBs)  by 
Perchlorination/Gas  Chromatography." 
Method  508A  is  used  to  quantitate  PCBs 
(as  decachlorobiphenyi). 

PubUc  comments  are  requested  on  the 
proposed  approach  to  measure  PCBs  in 
drinking  water  and  on  the  proposed 
analytical  methods. 

3.  Method  Detection  Limits  and  Practical 
Quantitation  Levels 

Generally,  EPA  defines  the  method 
detection  limit  (MDL)  as  the  minimum 
concentration  of  a  substance  that  can  be 
measured  and  reported  with  99  percent 
confidence  that  the  true  value  is  greater 
than  zero.  The  practical  quantitation 
level  (PQL)  is  the  lowest  concentration 
that  can  be  reliably  measured  within 
specified  limits  of  precision  and 
accuracy  during  routine  laboratory 
operating  conditions.  Differences 
between  the  MDLs  and  PQLs  ere 
expected,  and  the  PQL  is  generally 
about  five  to  ten  times  the  MDL  for 
relatively  clean  matrices  such  as 
finished  drinking  water.  (See  52  FR 
25699  (July  8. 1987)  and  50  FR  46908 
(November  13, 1985)  for  a  detailed 
discussion  on  MDLs  and  PQLs.) 

The  PQL  is  determined  through 
interlaboratory  studies,  such  as 
performance  evaluation  (PE)  studies. 
However,  if  data  are  not  available  from 
interlaboratory  studies,  the  PQLs  are 
estimated  by  setting  the  PQL  at  a  higher 
concentration  than  the  MDL.  In  such 
cases,  EPA  believes  that  a  PQL  set  at 
ten  times  the  MDL  achieved  by  good 
laboratories  is  generally  a  fair 
expectation  during  routine  operation  of 
most  qualified  State  and  commercial 
laboratories.  The  use  of  "five  times  the 
MDL"  instead  of  "ten  times  the  MDL"  to 
set  the  PQL  may  be  recommended  when 
other  considerations  suggest  that  the 


PQL  should  be  lower  (e.g.,  see 
discussion  on  the  PQL  for  vinyl  chloride 
at  52  FR  25700,  July  8. 1987). 

As  noted  previously,  EPA  evaluates 
the  PQL  as  part  of  its  determination  of 
what  level  is  as  close  to  the  MCLG  as 
feasible.  Consideration  of  the  PQL  is 
especially  important  for  those 
contaminants  for  which  EPA  is 
proposing  MCLGs  at  zero.  Since  the 
"zero  level"  cannot  be  measured.  EPA 
evaluates  the  performance  of  available 
analytical  techniques  to  ascertain  which 
level  greater  than  zero  can  be  measured 
within  acceptable  limits  of  precision  and 
accuracy.  Therefore,  for  the 
carcinogenic  contaminants,  the 
proposed  MCLs  are  all  equal  to  or 
greater  than  their  PQLs. 

a.  Inorganics.  EPA  has  estimated 
MDLs  and  PQLs  for  the  proposed 
analytical  techniques.  These  are 
summarized  in  Tables  8  and  10.  The 
following  discussion  summarizes  the 
derivation  of  the  MDLs  and  PQLs  for  the 
ICXIs.  It  should  be  noted,  however,  that 
the  PQLs  for  these  contaminants  are  all 
lower  than  their  MCLGs.  Therefore,  the 
PQL  in  these  cases  are  not  a  limiting 
factor  in  deriving  the  proposed  MCLs. 

Detection  limiu  for  lOCs  are 
traditionally  based  on  a  concentration 
that  corresponds  to  a  specified 
instrument  signal  to  noise  ratio  (I.e., 
peak  height  to  background).  Most 
detection  limits  given  in  Table  8  are 
estimated  in  this  manner.  The  detection 
limits  for  Inductively  Coupled  Plasma 
(ICP)  using  the  concentration  technique 
(the  numbers  in  parentheses  in  Table  8) 
were  calculated  based  upon  a  different 
approach  known  as  method  detection 
limit  (MDL).  The  MDL  approach 
involves  the  determination  of  detection 
limits  using  a  procedure  defined  in 
Appendix  B  to  40  CFR  Part  136.  EPA  is 
using  the  MDL  procedure  outlined  in 
Appendix  B  to  calculate  limits  of 
detection  for  analytes  in  all  newly 
developed  methods. 

The  PQLs  for  inorganics  are 
determined  based  primarily  upon  the 
MDLs  and  the  results  from  perfomance 
evaluation  (PE)  studies.  Nitrite  and 
asbestos  are  exceptions.  No  PE  data  is 
available  for  these  two  contaminants. 
EPA  estimates  the  nitrite  PQL  is  the 
same  as  the  PQL  for  nitrate  because  the 
same  methods  are  used  and  analyses 
are  conducted  in  a  similar  manner.  Also 
the  detection  limits  for  these  two 
contaminants  are  similar  (see  Table  8). 
The  PQL  for  asbestos  is  estimated  to  be 
ten  times  the  MDL  or  0.1  million  fibers 
per  liter.  The  PQLs  for  nitrite  and 
asbestos  will  be  verified  in  future 
studies. 

The  PQLs  for  the  remaining  inorganics 
(barium,  cadmium,  chromium,  mercury. 


nitrate,  and  selenium)  are  determined 
using  EPA  and  State  laboratory  data 
from  Water  Supply  (WS)  PE  studies 
#12-17.  These  results  are  considered  to 
be  optimum  since  they  are  drawn  from 
experienced  laboratories  operating 
under  conditions  where  they  knew  they 
were  being  tested  with  standard 
samples  in  distilled  water  without 
interferences.  Actual  day  to  day 
operations  in  a  wide  variety  of 
laboratories  using  "real"  samples  in 
natural  water  would  be  expected  to 
produce  less  accurate  results  with  wider 
performance  ranges  especially  at  lower 
concentrations. 

The  following  procedure  has  been 
tised  to  determine  the  PQLs  for 
inorganic  contaminants  (except  nitrite 
and  asbestos)  using  the  PE  study  data: 

1.  Regression  equations  were 
generated  for  precision  and  accuracy 
using  the  EPA  and  State  laboratory  data 
for  each  inorganic  contaminant  except 
nitrate.  The  regression  equations  for 
nitrate  were  generated  using  the  data 
from  all  laboratories  because  EPA  and 
State  laboratories  tend  to  use  automated 
methods  which  produce  more  stringent 
acceptance  limits. 

2.  The  percent  recovery  and  relative 
standard  deviation  were  calculated  at 
the  proposed  MCLs  using  the  regression 
equations  generated  from  the  data  for 
each  of  the  inorganics.  The  percent 
recovery  and  relative  standard 
deviation  were  used  to  estimate  the  95 
percent  confidence  limits.  The  percent 
recovery,  relative  standard  deviation, 
and  the  95  percent  confidence  limits  for 
the  six  inorganics  are  summarized  in 
Table  9. 

3.  EPA  and  State  laboratory  data  for 
the  six  inorganics  were  evaluated  to 
determine  the  range  as  a  percent  of  the 
true  value.  This  range  most  closely 
approximates  the  95  percent  confidence 
limits  estimated  from  the  regression 
equations.  The  range  of  the  true  value  is 
summarized  in  Table  9. 

4.  The  PQLs  were  set  at  a 
concentration  where  at  least  75  percent 
of  EPA  and  State  laboratories  are  within 
the  specified  acceptance  range.  The 
PQLs  for  the  six  inorganics  are 
summarized  in  Table  10. 

The  following  example  illustrates  this 
procedure.  The  regression  equations  for 
chromium  based  on  the  data  from  WS 
studies  #12-17  are: 

X=0.996T+ 0.203 

S=0.0635T+0.501 
where  X  is  the  mean  recovery,  T  is  the 
true  concentration,  and  S  is  the  standard 
deviation.  The  proposed  MCLG  for 
chromium  is  0.1  mg/1.  The  regression 
equations  are  solved  using  0.1  mg/l  as 
the  true  concentration.  The  calculated 


mean  recovery  is  divided  by  the  true 
concentration  and  multiplied  by  100  to 
obtain  the  percent  recovery.  The 
calculated  standard  deviation  is  divided 
by  the  true  concentration  and  multiplied 
by  100  to  obtain  the  relative  standard 
deviation.  The  percent  recovery  is  100 
percent  and  the  relative  standard 
deviation  is  7  percent  when  the  MCLG 
for  chromium  is  set  at  0.1  mg/1.  The  95 
percent  confidence  limits  are  estimated 
as  100  ±  2(7)  percent  (percent  recovery 
±  (2)  (relative  standard  deviation)]  or 
86  to  114  percent  of  the  "true"  value. 
Thus.  ±15  percent  of  the  "true"  value 
most  closely  approximated  the  95 
percent  confidence  limits.  The  PQL  is 
then  determined  fit)m  the  WS  studies 
#12-17  data  for  ±  15  percent  of  the 
"true"  value.  These  data  are 
summarized  in  Table  11. 

The  data  in  Table  11  demonstrate  that 
the  percentage  of  laboratories  within  ± 
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15  percent  of  the  "true"  value  remained 
fairly  constant  over  the  concentration 
range  except  for  the  first  concentration. 
The  concentrations  in  Water  Supply 
studies  #12-17  ranged  from  11  to  132 
fig/1.  The  data  at  the  lowest 
concentration  (5.10  /ig/1)  was  obtained 
fixjm  Water  Pollution  study  #11.  The 
percentage  of  laboratories  within  ±  15 
percent  of  the  "true"  value  is 
considerably  lower  at  5.10  fig/l  than  at 
any  of  the  other  concentrations.  The 
lower  percentage  at  5.10  /ig/l  is  due  to 
two  factors.  The  first  is  that  different 
laboratories  participated  in  the  Water 
Pollution  and  Water  Supply  studies.  The 
second  is  that  laboratory  performance 
was  less  accurate  as  the  analyte 
concentration  decreased.  Decreasing  the 
concentration  resulted  in  a  percentage 
decrease  of  laboratories  within  ±15 
percent  of  the  "true"  concentration.  For 
concentrations  greater  than  5.10  ;ig/l. 


the  percentage  of  laboratories  within  15 
percent  of  the  "true"  value  remained 
fairiy  constant.  It  is  greater  than  75 
percent  at  all  concentrations  greater 
than  5.10  |tg/l.  Because  PQLs  are  set  at  a 
concentration  where  at  least  75  percent 
of  EPA  and  State  laboratories  are  within 
the  specified  acceptance  range,  the  PQL 
for  chromiun  was  assumed  to  be 
between  5.10  ^g/l  and  11.0  ^g/1.  For 
chromium,  with  an  MCLG  of  0.1  mg/l. 
the  PQL  was  set  at  0.01  mg/l.  The  PQL 
was  sel  at  the  higher  end  of  the 
acceptance  range  so  that  greater 
precision  can  be  required.  For  more 
information  on  how  the  PQLs  for 
inorganic  contaminants  were 
determined,  see  the  Methods  and 
Monitoring  Document  for  lOCs.  Public 
comments  are  requested  on  the 
approach  used  to  determine  the  PQLs 
for  inorganic  contaminants  and  on  the 
proposed  PQLs  for  these  contaminants. 
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Table  8.  Detection  Umits  for  Available  Analytical  Methods 


Contaminant 


Asbestos.. 
Barium 


Cadmium.. 


Ctvomium. 


Proposed  MCL 
(mg/l) 


7MFL. Transmission  Electron  Microscopy. 


Marcuiy.. 


Nitrate. 


Nitrite.. 


Selsnjum.. 


0.005. 
0.1. 


0.002. 


10  (as  N).. 


1  (as  N).. 


Atomic  Absorption;  furnace  tectmique . 

Atomic  Absorption;  direct  aspiration 

Inductively  Coupled  Plasma 

Atomic  Absorption;  furnace  tectmique . 

Inductively  Cktupled  Plasma 

Atomic  Absorption;  furnace  technique .. 

Inductively  Coupled  Plasma „.., 

Manual  Cold  Vapor  Technique 

Automated  Cold  Vapor  Technique 

Manual  Cadmium  Reduction „.. 

Automated  Hydrazine  Reduction 

Automated  Cadmium  Reduction 

Ion  Selective  Electrode 

km  Chromatography . 
Spectropholometric.. 


Detection  limrt 
(mg/l)' 


0.05. 


Automated  Cadmium  Reduction.. 

Manual  Cadmium  Reduction 

Ion  Chromatography 

Atomic  Absor^ion;  furnace.. 


Atomic  Absorption;  gaseous  hydride.. 


0.01  MFL 
0002 
01 

'  0  002(0  001) 
00001 
'0  001 
0001 

'0  007(0.001) 
.  00002 
00002 
001 
0.01 
0.05 
1 

0.01 
0.01 
O.OS 
0.01 
0.004 
0.002 
0002 


» SeteKt*'***"*'"  '"**™*'^  *"  ^PP«n*«  A  to  EPA  Method 200.7. 


Table  9. 95  Percent  Confidence  Limits  for  Inorganics 


Inorganic  contaminant 


Barium 

Cadmium.. 
Ctiromium„ 

Mercury 

Nitrate 

Selenium.... 


MCLG 
(mg/l) 


5 

0.005 
0.1 
0.002 
10 
005 


Percent 
recovery 


97 

93 
100 

99 
100 

97 


Relative 
starxlard 
deviation 


5 

10 
7 

14 
6 

12 


96  Percent 

confidence  bmrts 
(percent  ol  true  value) 


67-107 
73-113 
86-114 
71-127 
88-112 
73-121 
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Table  10.  Inorganic  Acceptance  Limits 

ANOPQLS 


MCLO 
(ni9/l) 

Inorganic 

Knit  (ptM  or 

minua 

pwoanl  d 

twtruo 

vahM) 

POLS 

(■t«0/O 

uiniamnanl 

Bartum _. 

Caitmium 

OvofTvuni 

Mwcwy 

Nilral* -. 

^Mril•  ' 

S 

O.OOS 
0.1 
0.002 
10 
1 
0.05 

IS 
20 
IS 
30 
10 
10 
20 

0.1S 

0.002 

0.01 

O.OOOS 

0.4 

0.4 

SrtWIMTI ] 

0.01 

•  NiM*  it  aaaurrMd  to  tw  »w  Mnw  aocaptonca 
kmila  wid  POL  ••  nrtrala  bacauM  Iha  aama  mam- 
ods  va  uaad  to  analyza  aamplaa  tor  bottHnofganica 
and  tha  anaiyaaa  ara  oorKkictod  In  a  Umiiar  mannar. 

Table  1 1  .—EPA  and  State 
Laboratory  Data  for  Chromium 


TV.  Oig/D 


510". 
11.0.- 
14.3™ 
18.5 . .. 
286... 
30.B... 
35.7.. 
44.1.. 
64.3... 
78.6.. 
9£9.. 
110... 
132... 


Parcantaga 
o«lat)a«Mmin 
±l5parcant 


55 

77 
81 
83 
85 
83 
69 
83 

eo 

94 
91 
89 
87 


T  V  ="trua"  valua  or  ratararx*  concanlration. 
Nota:  Data  oMaMd  irom  Watar  Supply  Studwa 
#12-17. 


■Data  al  Ma  ooneantradon  ara  oMainad  from 
Watar  PoHutton  atudy  *11. 

b.  Synthetic  Organic  Chemicals.  This 
proposal  contains  EPA  estimates  of 
MDLs  and  POLs  for  the  volatile  organic 
compounds  (VOCs),  pesticides,  and 
polychlorinated  biphenyls  (PCBs).  The 
VOCs,  pesticides,  and  PCBs  are 
discussed  separately  below  because  the 
approach  to  estimate  K4DLs  and  PQLs 
for  each  is  different.  The  different 
approaches  result  from  the  type  and 
amount  of  available  performance  data. 

The  VCX^s  were  included  in  Water 
Supply  performance  studies.  In  addition, 
other  VOC  performance  data  are  also 
available.  EPA  has  evaluated  these 
available  data  to  estimate  the  VOC 
MDLs. 

The  analytical  methods  for  pesticides 
were  only  developed  recently  and 
consequently  were  not  included  in  the 
Water  Supply  studies.  The  analytical 
method  to  quantitate  PCBs  was  recently 
adapted  to  measure  PCBs  as 
decachlorobiphenyl.  EPA  conducted  a 
special  interlaboratory  study  to  estimate 
MDLs  and  PQLs  for  the  pesticide/ 
analytes.  The  following  discussion 
summarizes  the  derivation  of  the  MDLs 
and  PQLs  for  the  VOCs.  pesticides,  and 
PCBs. 

Volatile  organic  compounds  (VOCs)— 
A  survey  of  seven  U.S.  EPA  laboratories 
and  EPA  contract  laboratories  reported 
MDL  averages  ranging  from  0.0002  to 
0.0005  mg/1  for  the  ten  proposed  VOCs. 
The  MDL  range  of  0.0002  to  0.0005  mg/1 
is  the  result  of  measurements  made  by  a 


few  experienced  laboratories  tmder  non- 
routine  and  very  controlled  conditions. 
These  levels  are  not  expected  to  be 
representative  of  the  capabilities  of  a 
cross-section  of  good  laboratories 
performing  compliance  VOC 
measurements  on  a  routine  basis. 

The  PQLs  for  the  proposed  VOCs 
were  primarily  based  upon  the  results  of 
MDL  surveys  of  EPA  and  non-EPA 
laboratories  and  from  the  Water  Supply 
performance  evaluation  studies.  EPA 
considered  the  PQLs  to  determine  the 
proposed  VOC  maximum  contaminant 
levels.  As  noted  previously,  the  PQLs 
are  critical  to  determine  the  MCLs  for 
carcinogenic  contaminants  with  MCLCs 
of  zero. 

Table  12  summarizes  recent  Water 
Supply  (WS)  performance  evaluation 
data  from  EPA  and  State  laboratories 
(WS  Study  #17  for  tetrachloroethylene 
data  and  WS  Study  #18  for  all  other 
listed  VOCs).  The  performance 
evaluation  studies  establish  acceptance 
limits  between  ±20  percent  and  ±40 
percent  of  the  reference  "true"  value  for 
VOC  concentrations  between  1  and  10 
>tg/l.  The  data  from  WS  Studies  #17  and 
18  show  that  approximately  74  percent 
of  all  performance  samples  analyzed 
were  within  ±20  percent  of  the  true 
value  and  about  95  percent  within  ±40 
percent  of  the  true  value.  These  results 
are  similar  to  the  results  achieved  by 
EPA  and  State  laboratories  for  the  eight 
VOCs  promulgated  in  July,  1987.  (See  52 
FR  25690,  July  6, 1987). 


Federal  Register  /  Vol.  54.  No.  97  /  Monday,  May  22.  1989  /  Proposed  Rules 


22103 


Table  12.-Performance  of  EPA  and  State  Laboratories  Analyzing  VOCs  in  Water  Supply  Performance  Evaluation 

Studies 


Compound 


cia-l.2-Oichloroethytana 

trana-1  ^-OcMoro^hytana.. 
CNorobanzarta 


oOichlorat>ar<zana . . 


1  ^.OicMoraprapana . 


Ethytoanzana .. 
Styrana — 


TalracMoroattiylana.. 


TV.  (ug/1) 


Toiuarta. 


Xylane-O. 


4.62 
0.81 
1J3 
8.58 

1.77 
7.58 
1.06 
6.39 
1.26 
6.29 
2.43 

12.2 
2.18 
8.74 
1.68 

11.6 
2.26 
9.70 


No.  a( 


31 

34 

42 

42 

32 

35 

36 

42 

40 

42 

29 

30 

37 

38 

41 

42 

19 

19 


No.  (andparcent) 

Ubawiiliin  ±20 

paroamT.V.' 


19  (61) 
18(53) 
24(57) 
31  (74) 
22(69) 
26(80) 
20(56) 
30(71) 
27(68) 
30(71) 
22(76) 
23(77) 
27(73) 
34(69) 
29(71) 
37(88) 
15(79) 
14(74) 


No.  (andpercant) 
labaivilhin  ±40 
T.V.» 


27(87) 
25(74) 
36(86) 
41  (96) 
29(91) 
31  (89) 
27(75) 
38(90) 
35(88) 
39(93) 
25(66) 
27(90) 
35(95) 
37(97) 
38(93) 
41  (96) 
19  (100) 
18(95) 


<  TV.  =  "Tnja  Vahja". 


The  studies  indicate  that  the  number 
of  laboratories  producing  data  outside 
the  acceptance  limits  generally 


increases  as  the  analyte  concentration 
decreases.  At  concentrations  less  than  5 
ug/1. 53  percent  to  79  percent  of  the 


laboratories  were  within  ±20  percent  of 
the  true  value  for  each  VOC  tested.  At 
concentrations  greater  than  5  ug/1,  71 


percent  to  89  percent  of  the  laboratories 
were  within  ±20  percent  of  the  true 
value  for  each  VOC  tested.  If  the  ±40 
percent  acceptance  limits  are  used,  a 
similar  trend  indicating  more 
laboratories  able  to  perform  within  the 
limits  exists.  Because  experienced 
laboratories  operated  under  conditions 
where  they  knew  they  were  being  tested 
with  standard  samples,  these  results  are 
considered  optimum.  EPA  expects  that 
the  actual  percentage  of  private 


commercial  laboratories  able  to  meet 
the  specified  performance  limits  will 
likely  be  lower. 

EPA  summarized  the  results  from 
other  non-EPA/State  laboratories 
participating  in  performance  evaluation 
studies.  Table  13  indicates  that  about  62 
percent  of  the  laboratories  are  within 
±20  percent  of  the  true  value  and  about 
82  percent  of  the  laboratories  are  within 
±40  percent  of  the  true  value.  (This 
compares  with  74  percent  and  95 


percent  of  the  EPA/State  laboratories 
for  the  ±20  percent  and  ±40  percent 
acceptance  limits,  respectively.)  Forty 
percent  to  65  percent  of  non-EPA/State 
laboratories  were  within  ±20  percent  of 
the  true  value  at  concentrations  below  5 
ug/1  for  individual  analytes  whereas  60 
percent  to  74  percent  were  within  ±20 
percent  of  the  true  value  at 
concentrations  greater  than  5  ug/1. 


Table  13.— Performance  of  Non-EPA  and  Non-State  Laboratories  Analyzing  VOCs  in  Water  Supply 

Performance  Evaluation  Studies 


Compound 


cis-1 .2-Oichioroethylene . 

trana-1 .2-Oichtoroeihytorta .. 
Chlorotonzene 


o-Didilorobenzena .... 
1 ,2-Oiciiloropropana.. 

Ethybenzene 

Styrana „.. 

TetracNoroethylarta  ~. 
Totuena 


o-Xytona. 


TV. 

No.  ol 

(og/0 

labs 

4.62 

120 

0.81 

116 

1.33 

126 

8.58 

132 

1.77 

118 

7.58 

124 

1.06 

123 

6.39 

132 

1.26 

128 

6J» 

131 

^43 

112 

12.2 

116 

2.18 

109 

8.74 

106 

1.66 

132 

11.6 

133 

2.26 

67 

9.70 

86 

>T.V.='TruaVi*ie." 

Based  on  the  available  data  (i.e., 
interlaboratory  method  detection  limits, 
and  Water  Supply  performance 
evaluation  study  data).  EPA  estimated 
PQLs  of  0.005  mg/1  (or  5  ^g/I)  for  the 
proposed  VOCs.  These  PQLs  are 
consistent  with  the  study  results.  Most 
laboratories  appear  to  perform 
acceptably  at  concentrations  of  5  ^g/1  or 
above.  Although  many  laboratories  are 
able  to  perform  acceptably  at 
concentrations  below  5  fig/1.  the  number 
of  laboratories  achieving  acceptable 
performance  decreases  at  lower 
concentrations.  Consequently, 
laboratories  may  not  be  able  to  achieve 
performance  within  the  acceptance 
range  for  all  VOCs  consistently. 
Although  the  laboratory  approval 
requirements  consider  that  laboratories 
will  occasionally  fall  outside  the 
acceptance  limits  established  for 
individual  VOC  analytes,  the  PQLs 
selected  for  this  proposal  are  set  at  a 
level  where  adequate  performance  is 
expected  for  most  laboratories. 

The  VOC  PQLs  as  calculated  by  EPA 
are  approximately  ten  times  the  MDLs 
for  these  contaminants.  EPA  believes 
that  the  residts  of  these  studies  and 


No.  (and  percent) 

labswittun  ±20 

percent  TV. ' 


77(64) 
46(40) 
80(63) 
98(74) 
59(50) 
74(60) 
72(58) 
93(70) 
76  (59) 
90(69) 
73(65) 
84(72) 
55(50) 
77(72) 
71  (54) 
99(74) 
51  (59) 
59(67) 


No.  (and  percem) 

labs«Mir«n  -!;40 

percent  TV  ' 


99(83) 

77(66) 

103  182) 

116(88) 

91(77) 

95(77) 

95(77) 

113(86) 

107  (64) 

113(86) 

97(87) 

99(85) 

81  (74) 

100(93) 

102(77) 

116(87) 

71  (82) 

78(89) 


subsequent  analyses  confirm  that  PQLs 
can  be  approximated  on  the  basis  of 
MDLs.  (See  SO  FR  46906,  November  13, 
1985.)  While  the  estimation  approach  is 
not  ideal  and  it  is  preferable  to  rely  on 
actual  laboratory  data,  the  VOCs  study 
results  indicate  that  PQLs  of  ten  times 
the  MDL  are  acceptable  estimates. 

Public  comments  are  requested  on  the 
approach  used  for  the  determination  of 
PQLs  and  the  PQLs  for  the  proposed 
VOCs. 

Pesticides  and  PCBs — ^The  proposed 
analytical  methods  to  determine 
pesticide  concentrations  and  to  screen 
for  PCBs  were  developed  recently. 
Therefore,  these  methods  were  not' 
included  in  previous  performance 
evaluation  studies.  Information 
currently  available  to  EPA  to  estimate  a 
PQL  consists  of:  (1)  The  single 
laboratory  calculated  MDLs  using  the 
procedure  described  in  40  CFR  part  136, 
Appendix  B,  and  (2)  interlaboratory 
MDLs  based  on  a  study  conducted  by 
EPA's  Environmental  Monitoring  and 
Support  Laboratory  (EMSL)  in 
Cincinnati. 

The  interlaboratory  MDL  study 
verified  the  single  laboratory  MDLs  for 


eighteen  analytes  using  four  proposed 
methods:  504.  505.  515  and  531.  These 
methods  were  included  in  this  study 
because  they  cover  the  proposed 
pesticides  (atrazine  was  the  only 
pesticide  not  included  in  the 
interlaboratory  MDL  study).  Seven 
laboratories  participated  in  this  study — 
three  EPA  laboratories  and  four  contract 
laboratories.  Five  laboratories  used 
Methods  504  and  505  and  three 
laboratories  used  Methods  515  and  531. 
The  limited  number  of  laboratories 
evaluating  Methods  515  and  531  resulted 
from  a  lack  of  equipment. 

The  process  for  calculating 
interlaboratory  MDLs  (IMDLs)  was  as 
follows:  MDLs  were  determined  for  each 
method  and  analytes  using  local 
Hnished  drinking  water.  Each  laboratory 
"estimated"  the  detection  limit  by 
determining  the  concentration  value  for 
each  analyte  that  corresponded  to  an 
instrument  signal  to  noise  ratio  (i.e.. 
peak  height  to  background).  This  ratio 
ranged  from  2.5  to  5.0.  For  each  method, 
each  laboratory  ran  two  replicate 
analyses,  one  reagent  blank  and  one 
quality  control  (QC)  sample,  through  the 
entire  analytical  procedure  on  each  of 
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four  days.  The  precision  within  each 
laboratory  was  estimated  from  the  eight 
replicates.  These  estimates  were  pooled 
to  obtain  an  average  within-laboratory 
precision  estimate.  The  within 
laboratory  estimate  was  subsequently 
used  to  calculate  the  IMDL  This  IMDL 
serves  as  the  MDL  for  an  average 
laboratory. 

Table  14  summarizes  the  single 
laboratory  MDLs  and  the 
interlaboratory  MDLs  (IMDLs)  for 
pesticides  and  the  single  laboratory 
MDL  using  Method  508A  for  PCBs.  In 
most  cases,  the  interlaboratory  MDLs 
are  similar  or  somewhat  higher  than  the 
single  laboratory  MDLs.  Exceptions 
were  methoxychlor  and  2,4,5-TP 
(silvex).  The  IMDL  for  these  two  SOCs 
was  approximately  one-tenth  the  single 
laboratory  MDL  A  possible  explanation 
is  that  the  single  laboratory  MDL  for 
both  SOCs  was  calculated  using  a 
sample  spiked  at  a  concentration  that 
was  high,  relative  to  the  detection  limit. 
EPA  has  observed  that  if  a  laboratory 
uses  a  concentration  many  times  higher 
than  the  detection  limit,  the  calculated 
MDL  value  may  be  deceptively  high. 

Because  performance  evaluation  data 
are  not  available,  the  PQLs  for  the 
pesticide  contaminants  in  this  proposal 
are  estimated  as  ten  times  the 
interlaboratory  MDLs.  (Synthetic 
Organic  Chemicals.  Methods  and 
Monitoring  Document.  1987.)  This 
approach  to  determining  PQLs  when 
data  is  not  available  is  supported  by 
previous  studies  which  indicate  that 
PQLs  are  generally  ten  times  the  MDL 
The  IMDL  was  selected  instead  of  the 
single  laboratory  MDL  because  the 
IMDL  provides  a  more  realistic 
expectation  of  the  detection  limits 
achievable  by  a  group  of  laboratories. 
The  single  laboratory  MDL  for  atrazine 
was  used  to  determine  the  PQL  because 
atrazine  was  not  included  in  the 
interlaboratory  study.  EPA  expects  that 
qualified  laboratories  should  reliably 
analyze  concentrations  ten  times  the 
method  detection  limit  concentrations. 
EPA  will  verify  actual  laboratory 
performance  at  the  PQL  level  in  future 
multilaboratory  validations  studies  and 
performance  evaluation  studies. 

Tabi£  14.  Interlaboratory  Method 
Detection  Umits  (IMDLs)  and  Single 
Laboratory  Method  Detection  Lim- 
its (MDLs)  Reported  in  the  Analyti- 
cal Methods' 


Table  14.  Interlaboratory  Method 
DETECTION  Umits  (IMDLs)  and  Single 
Laboratory  Method  Detection  Lim- 
its (MDLs)  Reported  in  the  Analyti- 
cal Methods'— Continued 


A  Mettxxl  505: 
(a)  Chlordane . 


IMDL 


J  0.00018    0.00014 


MOL 

(mg/l) 


(b)  Toxaphene.. 


<c)  PCBs: 

Arodor  1016 

Afodor  1221 _ -... 

Arodor  1232 

Arodw  1242 -... 

Aroda  1248 

Arodor  1254 

Arodor  1260 

(e)  Liixlane 

(0  Alachlor 

(g)  Hept^aHor 

(h)  Heptadikx  Epoxide 

(i)  M«ihoxyd*)r 

B.  Method  504: 

(a)  Ettiytone     Oibrotnide 
(EDB) 

(b)  Dibrotnodiloropropane 
(DBCP) 

C.  Method  515: 

(a)  2,4-0 

(b)  2,4,5-TP  (Silvw) 

(c)  Pantadilorophenol 

D.  Method  531: 
(a)AJdicarb 

(b)  AldKart)  SuHoxide 

(c)  Aidicarb  SuHone 

(d)  Caibodjrar) 

E.  Method  508A: 

(a)  PCBs  (as  Decad)lorobi- 

phenyl)« 

Arodor  1016 

Arodor  1221 

Arodor  1232 

Arodor  1242 

Arodor  1248 


IMDL 
(mg/l) 


0.00108 


0.00002 
0.00015 
0.00004 
0.00002 
0.00011 


0.00001 

0.00002 

00001 

0.00002 

0.00001 

0.0005 
0.0008 
0.0003 
0.0007 


MDL 
(mg/0 


Arodor  1254„ 
Arodor  1260.. 


00010 


0.00008 

0.015 

0.00048 

0.00031 

0.000102 

0.000102 

0.000189 

0.000003 

0.00023 

0.000003 

0.000004 

0.00096 


0.00001 

0.00001 

0.00001 
0.00017 
0.0000005 

0.00013 
0.0008 
0.0005 
0.0009 


0.0004 

0.00036 

0.00050 

0.00040 

0.00021 

0.00021 

0.00021 


to  10"*.  EPA  recognizes  that,  at  these 
levels,  slightly  less  precision  and 
accuracy  will  occur.  However.  EPA 
believes  that  it  is  appropriate  to  accept 
slightly  less  precision  in  order  to  obtain 
more  stringent  levels  of  control.  The 
revised  PQLs  are  consistent  with  the 
Agency's  pobcy  of  regulating 
carcinogens,  within  a  risk  range  of  10"* 
to  10"*.  Public  comments  are  requested 
on  this  approach. 

A  concentration  level  of  0.0005  mg/l  of 
decachlorobiphenyl  represents 
concentrations  of  0.0002  to  0.0004  mg/l 
of  the  intact  Aroclors.  Therefore,  setting 
the  MCL  at  0.0005  mg/l  (measured  as  the 
decachlorobiphenyl)  is  within  the  10"*  to 
10"*  risk  level  that  the  Agency  considers 
protective  of  public  health. 

A  precise  MDL  for  PCBs  (as 
decachlorobiphenyl]  is  difficult  to 
calculate,  as  can  be  seen  from  Table  14. 
The  PCB  MDL's  shown  in  Table  14 
correspond  to  decachlorobiphenyl  levels 
of  0.2  to  0.0005  mg/l.  EPA  believes  that 
the  MDL  for  the  individual  Aroclors 
determined  by  perchlorination  may  be 
as  low  as  0.0001  mg/l.  A  single 
laboratory  validation  study  using 
Method  508A  was  conducted  and 
indicated  a  linear  response  with  good 
precision  from  0.00005  to  0.005  mg/l 
when  calibration  standards  were  run. 
The  Agency  will  evaluate  performance 
evaluation  study  data  after  this  rule  is 
proposed  to  provide  more  complete 
information  on  the  MDLs  for  the  PCBs. 

TABLE  15.— PQLs  FOR  PESTIODES  AND 
PCBs 


■  Atrazine  was  not  indudad  in  the  study  lor  deter- 
mination 01  IMDLs.  The  MOL  e«t»nated  single  labo- 
ratory MDL  tor  atrazine  is  0.0001  mg/l. 

'  Note:  PCB  MDU  are  calculated  as  the  amcunl 
of  decachlorobiphenyl  produced  at  the  MOL  tar  indi- 
vidual Aroclors. 

For  EDB  and  toxaphene,  EPA  set  the 
PQL  at  five  times  the  IMDL  Lower 
contaminant  levels  are  associated  with 
greater  difficulty  in  measurement  and 
consequentiy  less  precision  and 
accuracy  of  applicable  analytical 
methods.  However,  EPA  believes  that  it 
is  appropriate  to  accept  slightiy  less 
precision  in  measiu^ment  if  the  risk 
posed  by  a  carcinogenic  contaminant  is 
greater  than  the  10"*  to  10" •risk  range 
generally  considered  by  the  Agency  to 
be  acceptable.  For  EDB.  a  level  of  0.0001 
mg/l  (10  times  the  IMDL)  is  associated 
with  an  increased  cancer  risk  of  3X10"*. 
For  toxaphene,  a  level  of  0.001  (10  times 
the  IMDL)  is  associated  with  an 
increased  cancer  risk  of  3X10"*.  Levels 
of  0.00005  mg/l  and  0.005  mg/l  (5  times 
the  IMDL)  for  EDB  and  toxaphene. 
respectively,  would  be  associated  with 
lower  risks  levels  approximately  equal 


Compound 


AWicait 

Aidicarb  Sulfone . 
Aidicarb  Sulfoxide.. 

Atrazine 

Alachlor 

Carbofuran.. 
Chiordane... 
2,4-D . 


Dibromochloropropane  (DBCP) .. 

Ethylene  Dibromide  (EDB) 

Heptachkx 

Heptachlor  Epoxide 

Linidane 

Methoxychlor 

PCBs  (as  decachlorobiphenyl)..- 

Pentachiorophenol 

Toxaphene 

2.4,5-TP  (Silvex) 


POL  (mg/l) 


0.005 
0.003 
0.008 

>  0.001 
0.002 
0.007 
0.002 
0.001 
0.0002 
0.00005 
0.0004 
0.0002 
0.0002 
0.001 

»  0.0005 
0.0001 
0.005 
0.0002 


■  POL  is  10  times  Itie  MOL  specified  in  Method 
507. 

•EPA  is  estimating  that  the  POL  lor  PCBs  (as 
decachlorobiphenyl)  »  0.0005  fig/ 1.  This  level  is 
associated  vnth  an  increased  cancer  risk  of  up  to 
10-' 

Public  comments  are  requested  on  the 
PQLs  for  these  contaminants  and  any 
additional  performance  data  available. 
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B.  Treatment  Technologies,  Costs  and 
Selection  of  the  Proposed  MCLs 

Section  1412(b)(6)  of  the  Act  states 
that  each  national  primary  drinking 
water  regulation  which  establishes  an 
MCL  shall  list  the  technology,  treatment 
techniques,  and  other  means  which  the 
Administrator  finds  to  be  feasible  for 
meeting  the  MCL  However,  a  regulation 
shall  not  require  the  use  of  any  of  the 
technologies,  treatment  techniques,  or 
other  means  specified  for  the  purpose  of 
meeting  an  MCL 

In  order  to  fulfill  the  requirements  of 
section  1412(b)(6),  EPA  has  identified 
the  best  available  technologies  (BAT) 
for  each  chemical  listed  in  this  proposal. 
BAT  is  determined  by  identifying 
available  technologies  which  reduce 
contaminant  concentration  levels  and 
by  evaluating  the  costs  and  commercial 
availabihty  of  the  technologies.  As 
noted  above,  technologies  are  BAT 
based  upon  the  following  factors:  high 
removal  efficiency,  general  geographic 
applicability,  compatibility  with  other 
water  treatment  processes,  and  the 
ability  to  achieve  compliance  at  a 
reasonable  cost.  The  criterion  used  in 


determination  of  whether  such 
technologies  are  feasible  is  whether  they 
are  reasonably  affordable  by  regional 
and  large  metropolitan  public  water 
systems  (H.R.  Rep.  No.  93-1185.  p.l8 
(1974)). 

Below  is  a  discussion  of  the 
technologies  that  the  Agency  is 
proposing  as  BAT  under  Section  1412  of 
the  SDWA  for  the  lOCs  and  SOCs.  The 
proposed  BAT  were  determined  on  the 
basis  of  an  evaluation  of  removal 
efficiencies  of  available  technologies  for 
each  of  the  contaminants,  as  well  as  the 
costs  of  installing  BAT  for  large 
systems.  The  following  discussion  also 
indicates,  for  each  contaminant,  the 
proposed  MCL  and  presents  the 
Agency's  rationale  for  selecting  the 
proposed  MCLs.  In  determining  the 
proposed  MCLs  based  on  these 
technical  and  economic  feasibility 
considerations,  EPA  also  sought  to 
ensure  that  the  SDWA  goal  of  providing 
safe  drinking  water  is  met. 

1.  Inorganic  Chemicals 

Table  16  summarizes  the  treatment 
technologies  which  EPA  evaluated  and 
those  it  is  proposing  as  BAT  for 


asbestos,  barium,  cadmium,  chromium, 
mercury,  nitrate,  nitrite  and  selenium. 
Table  17  lists  the  efficiencies  of  removal, 
based  on  available  treatment  data,  for 
each  technology.  Examination  of  these 
technologies  indicates  that,  in  general, 
each  can  reduce  contaminant  levels 
from  the  maximum  occurrence  levels  (as 
indicated  by  EPA  survey  data)  to  the 
level  of  the  proposed  MCLGs.  Systems 
should  note  that  not  all  technologies 
may  remove  contaminants  at  maximum 
influent  concentrations  to  below  the 
MCL  Most  removal  technologies  have  a 
range  of  removal  efficiencies.  Ail  the 
BATs  at  the  upper  end  of  the  removal 
efficiency  range  can  remove 
contaminants  to  below  the  MCLGs. 
Table  18  shows  the  removal  efficiencies 
that  would  be  required  of  BATs  based 
upon  the  maximum  expected  range  in 
influent  to  effluent  concentrations. 
Influent  concentrations  correspond  to 
maximum  expected  levels  in  drinking 
water  soutrs,  while  effluent 
concentrations  correspond  to  the 
proposed  MCLGs. 


Table  16.— Proposed  Best  Available  Technologies  to  Remove  Inorganic  Contaminants 


Best  available  technologtes 

Inorganic  Contaminant 

Activated 
alumina 

Coagulation/ 
filtration 

Corrosion 
control 

Direct 
filtration 

Diatomite 
filtration 

Granular 

activated 

cartxxi 

Ion 
exchange 

Lime 
softening 

Reverse 
osnxjsis 

Asbestos 

X 
X 

X 

X 
X 
X 

x« 
x 

X 

X 

X 

x 

X 
X 
X 

x 

X 

. 

X 
X 
X 

X« 

X 

X 

Barium 

Cadmium 

Chromium  III „ 

Chromium  VI 

X 
X 

x 

Mercury 

X 

Nitrate  and  Nitrite 

X' 

Selenium  IV  (Selenite) 

X 

Selenium  VI  (Selenate) 

X 

X 

colu™tJAi'^';;2r^2'^1'Sn^^^  '°  "«"  Coagulat«n/F,.,rat«n  for  mercury  removal  ndudes  PAG  add.t.on  or  pos....„ra.«n  GAC 

1  Table  17.— BAT  Removal  Efficiencies 


Best  available  technologies 

Inorganic  contaminant 

Activated 
alumina 

Coagulation/ 
filtration 

Corrosion 
control 

Direct 
filtration 

Diatomite 
filtration 

Granular 

activated 

cartxxi 

Ion 
exchange 

Lime 
sotenmg 



osmosis 

Asbestos 

»9S 

390 

» 70-99 

»95 

t 

Barium 

93-98 

90-99 

90 

80-96 

90-95 

96-99 

99 

Cadmium 

80-95 

90-99 

90-99 

'40-90 

92-98 

Chromium  III J 

Chromium  VI 

82-97 
82-97 

Mercury 

80-100 

'60-80 

Nitrate  and  Nitrite 



75^99 

'  80 

Selenium  IV  (Senenite) 

85-95 
85-95 

80-85 

45-50 
10 

Selenium  VI  (Selenate) 



75-99 

75-99 

Reference:  U.S.  EPA  Technology  and  Cost  Documents  (11) 
colur;m^tJi^^h'"cS^i:';;S^SS"^ce'^f^'"^  '°  "^"  Coagulation/Filtration  for  mercury  removal  includes  PAG  addit^n  or  pos.fiNraUon  GAG 
'  Renjoval  efficiencies  expeded  in  redudng  source  water  influent  levels. 
=■  Removal  efficiencies  expected  as  a  corrosion  control  technique  to  prevent  corrosion  of  pipe. 
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Table   18.— Required  Removal  Efh- 
OENCiES  TO  Meet  Proposed  MCLGs 


Ck>ntami- 
nant 


Asbestos' 

Baiiuni 

Cadmium.. 

Ctwomium 
Mercury.... 


Nitrate  (as 

N). 
^M^te(as 

N). 
Selenium.... 


Maximum 

influent 

conoentra- 


10  MFL 

5  mg/l 

0.045  mg/l 

0.050  mg/l 
0.01  mg/l  • 

0.10  mg/l.. 

100  mg/l... 

10  mg/l 

O.OSO  mg/l 


Proposed 
MCLG 


7  MFL. 

5  mg/l 

0.005 

mg/L 
0.1  mg/l.. 
0.002 

mg/l. 
0.002 

mg/L 
10  mg/l..- 

1  mg/l. 


0.05  mg/ 
L 


removal 

required  to 

achieve 

MCLG 


30 

0 

89 

0 
80 

96 

90 

90 

0 


>  Asbestos  to  be  regulated  at  7  million  fibers/liter, 
tar  libers  greater  than  10  microns  in  length. 


•A  level  below  maximum  oocunence  btrf  ap()«ca- 

ble  tar  the  usage  o<  some  technologies. 

Consistent  with  the  legislative  history 
of  the  SDWA,  EPA  generally  assesses 
the  removal  capabilities  of  technologies 
as  applied  to  relatively  clean  source 
waters. 

However,  to  evaluate  the  removal 
capabilities  of  the  IOC  technologies. 
EPA  evaluated  the  maximiun  occurrence 
level  for  these  contaminants.  Table  17 
and  18  demonstrates  that,  even  imder 
the  worst  case  assumption  of  the 
maximum  occurrence  levels,  the 
proposed  BATs  are  capable  of  reducing 
contaminant  levels  to  below  the  MCLGs. 

The  costs  for  the  removal  of  specific 
contaminants,  (assuming  the  same 
influent  to  effluent  levels  cited  in  Table 
18]  using  the  proposed  BATs  are 
summarized  in  Table  19, 2D,  and  21.  The 
general  assumptions  used  to  develop  the 
treatment  costs  include:  capital  costs 


amortized  over  20  years  at  a  10  percent 
interest  rate;  engineering  fees: 
contractor  overhead  and  profit;  late  1986 
power,  fuel,  labor,  and  chemical  costs. 

Costs  may  vary  from  those  shown, 
depending  on  local  circumstances.  But, 
based  on  available  information,  these 
costs  are  representative  of  typical 
system  costs  using  BAT.  Costs  of 
treatment  will  be  less  than  shown  in 
Table  19  if  contaminant  concentration 
levels  encountered  in  the  raw  water  are 
lower  than  those  used  for  the 
calculations.  For  example,  if 
contaminant  levels  in  the  raw  water  i( 
half  of  the  maximum  occurrence  level 
then  treatment  costs  could  be  expected 
to  be  approximately  20  to  50  percent 
lower  than  the  cost  in  Table  21. 
However,  costs  of  treatment  wiU  be 
higher  if  additional  system-specific 
treatment  or  storage  requirements  are 
needed. 


Table  19.— Cost  of  Contaminant  Removal  by  BAT 

(Cents/1000  gaNons.  late  1966  doUais) 


Contaminant/BAT 


Asbestos 
Direct  Rltralion.. 
Direct  RNrabon.  ModHied.. 
Coaguiation/RMralion .. 


Coag/FMralion.  ModHied  > 

Diatomila  FWralion  • 

Corroaion  Conkol 
pH  adjustment  (NaOH) 

—lime  addition 

—caustic  soda  addition.. 
ANialinity  adjustment 


—sodium  bicarbonate  addition.. 

Corrosion  Inhibilor  (ZnPOO 

Barium 

Ion  exchange 

Unle  softening „.....—». 

Reverse  osmosis. 

Cadmium 

Ion  exchange 

Reverse  osmosis. 


Population  SenMd 


25-100     500-1000     1001-3300     3300-10,000      >  1.000.000 


520 
320 


130 


170 
34 

200 

190 

41 

230 


Coegulation/RHration 

Coag<'F«ration.  ModHied  ■ 

Ume  softening 

Chromnjm 

Coegulation/F«ration  (III  «  VI) .... 

Com/FHtration,  Chem.'  (Ill  «  VI) 

Ion  exchange.  t«»o  bed  (III  &  VI) 

Ion  exchange  (III) 

Ion  exchange  (VI) 

Lime  softening  (III) 

Reverse  osmoais  (III  &  VI) 

Mercury,  with  10  m/I  influent 

GrwMlw  activated  carbon  ■ 

Coogulation/filMtion  +  act  carbon .... 

Coagulationyiiltration  modM.  w/PAC '. 

Lime  softening,  modifying ' 

Reverse  osmosis 

Mercury,  with  100  fig/l  influent 

Granular  adivatad  carbon  ' 

Nitrate  and/or  Nitrite 

Ion  exchange 

Reverse  osmosis. 

Selenium 

Reverse  osmosis  (IV  &  VI) 

Activated  alumina  (IV) 


460 

230 
460 


340 
200 
220 


340 


200 


620 

210 

340 
590 

150 
410 


89 
54 
120 
18 
29 


29 
9 

38 

38 
11 

90 
230 
290 


250 

150 

57 

220 

140 
14 

110 
86 
86 

220 

200 

62 

210 

82 

43 

320 

67 

150 
300 

62 
76 


49 
22 
59 
8 
19 


14 
7 

20 

21 

5 

63 
130 
190 

57 

190 

76 

28 

130 

81 

6 

64 

53 

51 

IX 

150 

45 

130 

41 

21 

260 

50 

130 
250 

47 
41 


30 

9 

29 

7 
18 


8 

4 

11 
13 

4 

54 

130 
160 

52 

160 

51 

12 

130 

45 
2 
62 
39 
38 
88 
120 

52 
130 

52 

9 

220 

59 

110 
210 


35 

19  1 


12 
1 
8 
1 
8 


1 
3 

3 
5 

1 

26 

61 

110 

23 

110 

16 

2 

59 

13 
1 
23 
13 
13 
55 
82 

31 
54 

34 

1 

150 

34 

77 
150 

17 
6 
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Table  19.-Cost  of  Contaminant  Removal  by  BAT-Continued 

(Cents/1000  gaNons.  late  1986  dollars) 


Contaminant/BAT 


Lime  softening  modHying  '(IV) „.... 

Coagulation/riltration  (IV) 

Coag/FHtrabon,  Modified  Chem.'  (IV).. 
Activated  alumina  (VI) 


•  PAC  =  Powdered  Activated  Carbon. 


Table  20.— Estimated  Capital  Costs  for  ICX;  Removal' 

(Millions  of  dollars) 


Population  Served 


25-100 


410 


500-1000 


73 
71 
18 
90 


1001-3300 


41 
40 

8 
55 


3300-10.000   ,   >  1.000.000 


24 
19 

4 
31 


11 
3 

1 

21 


Contaminant/BAT 


Asbestos: 
Direct  Filtration . 
Coagulation/Filtration . 


Coag/Filtration.  Modified  '... 

Diatomite  Filtration  • 

Corrosion  Control 
pH  adjustment  (NaOH) 

—lime  addition 

—caustic  soda  addWon . 
Alkalinity  adjustment 

I  ash  addition 


Population  served 


25-100 


3,300- 
10.000 


— sodwm  bicarbonate  addition. 

Corrosion  Inhibitor  (ZnP0.).._ 

Barium: 


0.09 
0.17 
0.01 
0.03 


0.03 
0.003 

0.04 
0.04 

aoos 


Ion  exchange ,. _ q  qq 


Lime  softening 

Reverse  osmosis „. 

Cadmium: 

Ion  excfiange „ 

Reverse  osmosis.- 

Coagulation/Fillration 

Coag/Rllration,  Modified' 

Lime  softening 

Chromiunfi: 

Coagulation/Fmralion  Oil  &  Vl)_.... 

Coag/Fitralioa  Chem.'  (HI  &  VI).. 

Ion  exchange,  two  bed  (HI  A  VI)... 

Ion  exchange  (III) 


0.24 
0.10 

0.08 
0.10 
0.21 
0.07 


0.19 
0.01 
0.06 
0.04 


0.54 
0.54 
0.16 
0.40 


0.18 
004 

0.24 
0.21 
0.08 

1.1 
2.3 
2.7 

1.1 
2.6 
1.4 
0.28 
2.3 

1.1 
0.03 

1.4 
0.42 


>  1.000.000 


63 
120 
0.70 

74 


1.1 
1.4 

1.3 

1.3 

0.42 

140 
240 
860 

130 
690 
260 

2.4 
220 

210 

0.26 

260 

94 


(10).  Costs  include  waste  draposal  cost  except  where  noted 

Table  20.— Estimated  Capital  Costs  for  (OC 
Removal  •  —Continued 

(M.iKOTs  C  oollars) 


Comaminant/BAT 


Popuiatior>  serveo 


kxi  exchange  (VI) 

Ume  softening  (III) 

Reverse  osmosis  (III  A  VI) 

Mercury,  with  10  >ig/1  influent 
Granular  activated  carbon  ■ 
Coagulation/filtration  +  act  carbon 
Coagulation/filtration  modif.  w/PAC  • 
Lime  softening,  modifying 
Reverse  osmosis 

Mercury,  with  100  /ig/l  influent 
Granular  activated  caibon 

Nitrate  and/or  Nitrite: 

Ion  excfiange 

Reverse  osmosis _ 

Selenium  IV  &  Vt; 
Reverse  osmosis  (IV  &  VI) 

Activated  alumina  (IV) 

Lime  softening  modifying  dose  (IV) 

Coagulation/Filtration  (fV) 

Coag/Filtratioa  Modified  Chem  '  (IV) 
Activated  aluimna  (Vl) 


suort^t'^m   ?^i.^^^*.'*222!^  '^  '^^  document  cost 
i^J^  11  LSf^jr***^  *'**'^  disposal  costs  except  where  noted 
'  Waste  by-product  dsposal  costs  not  included 
»  PAC  =  Powdered  Activated  Carbon. 
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Table  21.— Estimated  Annual  In- 
crease IN  HOUSEHOLD  WATER  BILLS 
FOR  KX:  REMOVAL 

(OoNws  houMhoW  year) 


Contaminant/ BAT 


AstMStoa 
Oiract  Miration . 
Oiract  linretion. 


Coagulation/ 

filtration 

Coag/ filtration, 

modHied ' 

DiatoiTNla 

filtration  ^ 

Conoaion 

control 

PH 
adjustment 
(NaOH) 

— NlTW 

addition... 
—caustic 
soda 

addition... 
Alkalinity 
adjusmient 
—soda  ash 

addition... 
—sodium 

bicartxxv 

ate 

addition.. 
Conosion 


Population  served 


2S-100 


520 
320 


3.30O- 
10.000 


130 


(ZnPO«) 

Barium 
Ion  exchange... 
Lime  softening.. 
Reverse 

osmosis. 

Cadinium 
Ion  exchange... 

R€VwS0 

osmosis 

Coagulation/ 

filtration 

Coag/filtration. 

modified  > 

Lime  softening . 


170 
34 

200 

190 

41 
230 


30 

9 

29 

7 
IB 


>  1.000,000 


Table    21.— Estimated    Annual    In- 
crease IN  household  Water  Bills 
FOR  IOC  Removal— Continued 
(OoNars  household  year) 


12 


460 
230 
460 


11 


13 


54 
130 

160 
52 

160 

51 

12 
130 


26 
61 

110 
23 

110 
16 

2 

59 


Population  senwd 

Contaminant/ BAT 

25-100 

3,300- 
10.000 

>  1,000.000 

Chromium 
Coagulation/ 
filtralion  (III  & 
VI) 

45 

2 

62 
39 
38 
88 

120 

52 
130 

52 

9 

220 

59 

110 
210 

13 
1 

23 

13 
13 
55 

82 

Coag/filtratioo, 
chem.'  (Ill  & 
VI)          

Ion  exchange, 
two  bed  (III  & 
VI) 

340 
200 
220 

Ion  exchange 
(III)  

Ion  exchange 
(IV) 

Lime  softening 

HeveTae 
osmosis  (III  S 
VI)            

340 
200 

Mercury,  with  10 
ug/l  influent 
Granular 
activated 

31 

Coagulation/ 
filtration + ad 

54 

Coagulation/ 
filtration 
modif.w/ 
PAC  • 

34 

Lime  softening. 

1 

Reverse 

OgfT)Q3i3       

620 

210 

340 
590 

150 

Mercury.  With  100 
ug/llnfluent 
Granular 
activated 

34 

Nitrate  and/or 
Nitrite 

Ion  exchange 

Reverse 
osmosis 

77 

ISO 

Table  21.— Estimated  Annual  In- 
crease IN  Household  Water  Bills 
FOR  IOC  Removal— Continued 

(DoNara  household  year) 


0>ntaminant/BAT 


Selenium 
Reverse 

osmosis  (IV  ft 

VI) 

/Activated 

alumina  (IV).... 
Lime  softening 

modifying  (IV). 
Coagulation/ 

filtration  (IV)... 
Coag/filtration, 

modified 

chem.'  (IV) 

Activated 

alumina  (VI)... 


PoputaUon  aerved 


25-100 


150 
410 


410 


3,300- 
10,000 


>  1.000,000 


± 


35 
19 
24 
19 

4 
31 


17 
6 

11 
3 

1 
21 


AMft-  Costs  derived  from  EPA  technology  and 
costs  document,  coat  supplement  (10).  Costs  vidude 
waste  disposal  costs. 

'Waste  by-product  disposal  costs  not  inchxied. 

>  PAC = Powdered  Activated  Carbon. 

The  costs  in  Table  20  include  the 
lowest  cost  technology  required  for  the 
treatment  and  disposal  of  waste  by- 
products, except  where  noted  in  the 
table.  The  lowest  cost  waste  disposal 
alternatives  and  associated  costs,  at 
several  population  ranges,  are  identified 
in  Table  22.  The  disposal  of  waste  by- 
products generated  by  the  treatment 
processes  increases  overall  treatment 
costs  for  all  systems.  Because  EPA 
identifies  the  treatment  and  disposal 
technologies  that  are  reasonably 
available  for  large  metropolitan  and 
regional  drinking  water  systems  (i.e., 
systems  serving  more  than  100,000 
persons],  waste  disposal  does  not 
significantly  increase  the  total  treatment 
costs  for  large  systems. 


Table  22.—  Lowest  Cost  Alternatives  for  Waste  By-proouct  Disposal 

[cents/1,000  gallons  drinking  water  produced] 


Treatment 


SLUDGES: 
Coagulation/filtratkxi 

Sanitary  Sewer  Discharge 

—Selenium , 

— Chromium,  Cadmium _ 

—Mercury..- — 

Dowatoring  and  Land  Disposal '.. 
Lime  Softerwig 

Dowatoring  and  Land  Disposal '.. 

Land  Application 

Direct  Filtration 

Dewatering  and  Land  Disposal '.. 
BRINES: 
ton  Exchange 

to  Sanitary  Sewer 

— Barium,  Cadmium,  Chromium ... 

—Nitrate,  Nitrite 

—Selenium 

Reverse  Osmosis 

Direct  Disdiarge 

Sanitary  Sewer 

Activated  Alumina — Selenium  only 

Sanitary  Sewer „ 

Evaporation  Pond/LandfiN 


Costs 


Population 


Ftow(mgd) 


25-100 


0.013 


190 
190 
230 
300 

550 
1200 

300 


100 
S3 
82 

85 

220 

170 
300 


100-500 


0.045 


62 

55 

77 

120 

240 
380 

120 


71 
62 
52 

42 

150 

70 
150 


500-1,000 


0.133 


28 
27 
35 
55 

120 
150 

55 


45 
37 
30 

20 
90 

35 

100 


1.000-3300 


0.40 


15 
12 
18 
30 

80 
80 

32 


25 
20 
16 

11 
47 

18 
80 


3.30O-10K 


1.30 


5 

4 

7 

20 

60 
SO 

20 


12 

10 

8 

5 
27 

9 

30 


;>  1.000.000 


650 


1 
0 
1 

7 

40 
60 


2 
2 
1 

0 
10 

3 

20 


Source:  Draft."Technologns  and  Costs  for  the  Treatment  and  Disposal  of  Waste  By^)roducts  from  Water  Treatments  lor  the  Removal  of  Inorganic  and 
RadkMCtive  Contaminants"  (6). 

■  Dewatenng  by  norvnechanical  mettiods,  e.g.,  lagoons  or  drying  beds. 


Brines  are  generated  by  ion  exchange, 
reverse  osmosis,  and  activated  alumina. 
The  most  economical  disposal  methods 
for  brines  are  sanitary  sewer  discharge 
or,  for  reverse  osmosis,  direct  dischai:ge 
of  the  concentrated  waste  stream  to  a 
receiving  body  of  water.  Because 
permits  are  needed  to  discharge  brines 
to  surface  waters,  the  water  system 
should  contact  the  wastewater 
treatment  plant  prior  to  discharging 
brines  to  a  sanitary  sewer  or  the  State 
National  Pollution  Discharge 
Elimination  System  (NPDES)  authority 
for  discharging  directly  to  surface 
waters.  Other  possible  alternatives 
include  evaporation  pond  dewatering 
followed  by  land  disposal,  and  chemical 
precipitation  followed  by 
nonmechanicai  dewatering  (lagoons  or 
drying  beds)  and  land  disposal.  Sludges 
are  generated  by  coagulation/filtration, 
direct  filtration,  green  sand  nitration, 
and  lime  softening.  The  most 
economical  disposal  method  for  sludges 
is  discharge  to  the  sanitary  sewer. 
Again,  the  waste  water  treatment  plant 
should  be  contacted  prior  to  discharging 
to  a  sanitary  sewer.  An  alternative 
option  may  be  nonmechanicai 
dewatering  (lagoons  or  drying  beds) 
followed  by  land  disposal.  Direct  land 
application  for  lime  softening  wastes  is 
also  an  alternative.  Mechanical  methods 
tend  to  be  higher  in  cost,  though 
technically  feasible. 


The  selection  of  waste  by-product 
disposal  alternatives  will  be  influenced 
by  regulatory  constraints  and 
sitespecific  conditions.  Regulatory 
constraints  include:  industrial 
pretreatment  requirements  for  sanitary 
sewer  discharges,  Resource 
Conservation  and  Recovery  Act  (RCRA) 
requirements  for  hazardous  waste 
disposal,  and  effluent  limitations  for  the 
discharge  of  some  contaminants  into 
local  receiving  waters  (ground  waters 
and  surface  waters).  Site-specific 
conditions  include  the  availability  of 
sewage  disposal,  location  of  disposal 
sites,  climatic  factors,  cost  of  land,  other 
economic  factors,  and  other  local  or 
regional  factors  including  available 
manpower  and  infrastructure 
characteristics. 

The  following  sections  discuss  the 
BAT(s)  which  EPA  is  proposing  for  each 
of  the  lOCs,  as  well  as  the  Agency's 
rationale  for  deriving  the  proposed 
MCLs. 

a.  Asbestos — (1)  Technologies  and 
Costs.  The  Agency  has  determined  that 
coagulation/filtration,  direct  filtration, 
and  diatomite  filtration  are  capable  of 
removing  asbestos  (fiber  lengths  greater 
than  10  microns]  from  drinking  water. 
These  technologies  fulfill  the 
requirements  of  Section  1412  of  the 
SDWA  as  BAT  for  removal  of  asbestos 
from  contaminated  source  waters. 
Asbestos  levels  resulting  from  the 


deterioration  of  asbestos  cement  (A/C) 
pipe  can  be  reduced  by  an  effective 
corrosion  control  program,  including 
stabilization,  utilizing  calcium  carbonate 
equilibrium  and  the  addition  of 
corrosion  inhibitors. 

The  deterioration  of  A/C  pipe  in 
distribution  systems  is  principally 
attributable  to  the  water  quality 
parameters  of  pH  and  hardness  which 
contribute  to  the  aggressiveness  of 
water  in  relation  to  A/C  pipe  surfaces. 
At  least  one  study  that  examined  the 
incidence  of  asbestos  flber  in 
distribution  water  concluded  that  A/C 
pipe  tapping  (i.e.,  new  connections  into 
the  pipe  network]  is  probably  involved 
in  causing  high  asbestos  fiber 
concentrations  (Millette  et  al.,  1979).  In 
areas  where  isolated  and/or  momentary 
instances  of  high  asbestos  fiber 
concentrations  are  reported,  A/C  pipe 
tapping  is  a  probable  major  cause. 
Where  A/C  pipe  is  in  place,  the 
procedure  of  tapping  into  pipes  may  be 
modified  such  that  the  contaminated 
segment  of  water  adjacent  to  the  tapping 
could  be  released,  pumped,  or  otherwise 
disposed  of  in  order  to  prevent 
deterioration  of  drinking  water  quality. 
Corrosion  control  technology  to  prevent 
A/C  pipe  deterioration  is  described 
below. 

Corrosion  Control:  Calcium  carbonate 
saturation  by  adding  lime  prior  to  entry 
to  the  distribution  system  is  effective  in 
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preventing  the  loss  of  asbestos  fibers 
from  asbestos  cement  (A/C)  pipe.  The 
goal  of  this  type  of  corrosion  control  is 
to  achieve  a  diemical  balance  in  the 
treated  water  so  that  neither  excessive 
deposits  of  calcium  carbonate  nor  A/C 
pipe  deterioration  vrill  occur  in  the 
distribution  system.  Depending  upon  the 
raw  water  quality,  corrosion  control 
may  require  adjusting  the  pH  and 
alkalinity.  Lime,  sodium  hydroxide,  soda 
ash  and  sodium  bicarbonate  are 
commonly  used  to  adjust  pH  or 
alkalinity.  Experience  in  actual 
distribution  systems,  field,  and 
laboratory  studies  indicate  that 
corrosion  control  measures  can  check 
the  deterioration  of  A/C  pipe  and 
maintain  the  levels  of  asbestos  fibers  in 
the  drinking  water  below  the  proposed 
MCL  Estimated  costs  for  stabilizing  die 
water  with  lime  addition  range  from 
Sl.70/1.000  gallons  treated  for  systems 
serving  25  to  100  persons  to  $0.01/1,000 
gallons  treated  for  large  systems  (those 
systems  serving  more  than  1,000,000 
persons). 

Inhibitors.  Inhibitors  added  to  the 
water  to  control  leaching  of  asbestos 
fibers  from  A/C  pipe  accomplish  this 
function  by  forming  a  protective  film  to 
serve  as  a  barrier  between  the  water 
and  the  A/C  pipe  surface.  Zinc  salts 
such  as  xinc  chloride,  zinc  sulfate  and 
zinc  orthophosphate  are  suitable 
inhibitors  to  protect  A/C  pipe  from 
aggressive  waters.  Recent  developments 
in  corrosion  control  indicate  that  zinc 
orthophosphate  may  be  the  most 
elective  inhibitor  since  in  addition  to 
protecting  A/C  pipe,  it  can  effectively 
prevent  the  corrosion  of  materials 
containing  lead  copper,  and  cadmium. 
Estimated  costs  to  use  inhibitors  ranges 
horn  $0.41/1,000  gallons  treated  for 
small  systems  (serving  25  to  100 
persons)  to  $0.01/1.000  gallons  treated 
for  large  systems. 

Where  source  water  is  contaminated 
by  asbestos  (e.g.,  from  natural  geologic 
erosion,  industrial  discharge,  mineral 
mining  process  wastes,  etc.).  the 
following  filtration  techniques  are 
suitable  for  asbestos  fiber  removal. 

Coagulation/Filtration:  Studies  show 
that  coagulation/  filtration  to  remedy 
asbestos  has  been  shown  to  be  greater 
than  95  percent  effective.  Several  large 
metropolitan  systems  remove  asbestos 
using  this  technology,  where  turbidity 
reduction  is  also  required.  The 
construction  of  new  coagulation/ 
filtration  facilities  is  cost  effective  for 
large  systems,  especially  if  turbidity 
removal  is  also  required.  Existing 
coagulation/filtration  treatment  can  be 
modified  to  increase  removal 
efficiencies  for  asbestos  fibers  by 


optimizing  the  coagulant  dosage,  pH, 
and/or  adding  polymers.  Estimated 
costs  to  remove  asbestos  using 
conventional  coagulation  techniques, 
adjusting  pH,  and  coagulant  dosages  in 
existing  facilities  range  irom  $0.18/1,000 
gallons  treated  for  systems  serving  500 
to  1.000  persons  to  $0.01/1,000  gallons 
treated  for  large  systems  (i.e.,  those 
serving  more  than  1,000,000  persons). 
Construction  and  operation  of  new 
coagulation  facilities  to  remove  asbestos 
from  drinking  water  are  estimated  to 
cost  bom  $1.20/1,000  gallons  treated  for 
systems  serving  500  to  1,000  persons  to 
$0.08/1,000  gallons  treated  for  large 
systems. 

Direct  Filtration:  Actual  plant 
operations  and  pilot  plant  studies  show 
that  direct  filtration  with  proper 
chemical  treatment  is  suitable  to  remove 
asbestos  fibers.  Modification  of  existing 
filtration  plants  to  provide  improved 
removal  of  existing  turbidity  and 
asbestos  fibers  is  feasible  and  cost 
effective.  This  treatment  method  is 
feasible  and  cost  effective  for  both  small 
and  large  systems.  Experience  indicates 
that  direct  filtration  removes  70  to  99 
percent  of  asbestos.  Estimated  costs  to 
remove  asbestos  by  modifying  existing 
filtration  facilities  range  from  $3.20/ 
1,000  gallons  treated  for  small  systems 
to  $0.01/1.000  gallons  treated  for  large 
systems.  Construction  and  operation  of 
new  direct  filtration  facilities  results  in 
costs  ranging  from  $0.88/1,000  gallons  , 
treated  for  systems  serving  500  to  1,000 
persons  to  $0.12/1.000  gallons  treated  for 
large  systems. 

Diatomite  Filtration:  Removal  of 
asbestos  fibers  by  diatomite  filtration 
has  been  shown  to  be  greater  than  95 
percent  efficient.  Diatomite  filtration  is 
currently  used  in  community  water 
systems  to  filter  relatively  dean  source 
waters.  Estimated  costs  for  the 
construction  and  operation  of  a 
diatomite  filtration  facility  range  fit>m 
$1.30/1.000  gallons  treated  for  small 
systems  to  $0.08/1,000  gallons  treated 
for  systems  serving  more  than  1.000 
persons.  These  costs  exclude  the  cost  of 
waste  by-product  disposal  because  they 
are  small  relative  to  overall  costs. 

(2)  Proposed  MCL  for  Asbestos 

Each  technology  identified  by  EPA  as 
BAT  is  highly  efficient  in  removing 
asbestos,  is  currently  available,  is 
installed  in  public  water  supplies,  and  is 
compatible  with  other  water  treatment 
processes  in  use  in  different  regions  of 
the  U.S.  Based  on  the  cost  data 
summarized  above,  EPA  believes  that 
the  costs  to  large  systems  of  installing 
these  technologies  are  reasonable. 
Furthermore,  BAT  can  reduce  asbestos 
from  the  maximum  occurrence  level  of 


10  million  fibers/liter  (MFL)  to  the 
proposed  MCLG  of  7  MFL.  a  level 
greater  than  the  PQL  of  0.1  MFL. 
Therefore,  EPA  is  proposing  the  MCL  at 
7  MFL  for  fibers  greater  then  10  microns. 

b.  Barium — (1)  Technologies  and 
Costs.  The  Agency  has  determined  that 
the  technologies  of  ion  exchange,  lime 
softening  and  reverse  osmosis  are.  BAT 
for  barium  removal. 

Ion  exchange:  Cation  exchange  to 
remove  barium  is  considered  BAT  in 
part  because  of  its  demonstrated  ability 
to  reduce  barium  concentration  levels 
down  to  or  below  the  proposed  MCLG 
at  reasonable  costs.  Sodium  cation 
exchange  resins  and  ion  exchange 
equipment  are  readily  available 
commercially.  Sodium  cation  exchange 
is  successfully  used  in  water  treatment 
facilities  to  remove  93  to  98  percent  of 
barium  from  water.  Ion  exchange 
treatment  is  feasible  for  all  system  sizes. 
Barium  removal  by  ion  exchange  to 
reduce  the  concentration  in  water  by  75 
to  60  percent  ranges  fnm  $2.30/1,000 
gallons  for  small  systems  to  $oJz8/l,000 
gallnim  for  large  systems.  Blending  of 
source  and  finished  waters,  where  initial 
barium  concentrations  are  low  enough 
to  allow,  significantly  reduces  ion 
exchange  capital  requirements  and 
operating  costs. 

Reverse  Osmosis:  Reverse  osmosis 
(RO)  utilizes  semi-permeable 
membranes  to  remove  a  high  percmtage 
of  almost  all  inorganic  ions,  including 
barium.  Most  organic  matter  is  also 
removed,  with  the  exception  of  many 
halogenated  and  low-molecular-weight 
compounds.  This  technology  is 
considered  BAT  for  barium  because  it  is 
effective  in  removing  barium  (and  other 
dissolved  inorganic  substances)  at 
feasible  costs.  RO  is  used  as  a  treatment 
method  to  reduce  contaminants  other 
than  barium.  Pilot  plant  studies  and 
laboratory  tests  indicated  that  RO  can 
remove  92  to  96  percent  of  barium. 

The  estimated  cost  of  using  RO  to 
reduce  barium  levels  in  surface  water 
sotm:es  by  75  to  80  percent  ranges  from 
$4.60/1,000  gallons  in  small  systems  to 
$1.10/1.000  gallons  in  large  systems. 

RO  performance  is  adversely  affected 
by  the  presence  of  turbidity,  iron, 
manganese,  silica,  or  scale  producing 
constituents  in  source  water,  ff 
pretreatment  does  not  exist  to  remove 
these  constituents,  the  cost  to  install  the 
pretreatment  technologies  (e.g.  pH 
adjustment,  filtration,  or  scale 
prevention  additives)  may  be 
considerable. 

In  situations  where  high  dissolved 
solids  and/or  other  contaminants  may 
have  to  be  removed  in  addition  to 
barium,  the  RO  process  may  offer  an 


especially  desirable  and  cost  effective 
approach.  If  the  influent  concentration 
of  contaminants  allows  partial 
treatment  and  blending,  the  above  costs 
may  be  significantly  lower. 

Lime  Softening:  Lime  softening  can 
achieve  00  to  95  percent  removal  of 
barium  at  optimum  pH  levels  ranging 
between  9.2  and  11.6,  as  indicated  by 
laboratory  and  pilot  plant  studies.  Lime 
softening  is  used  on  a  full  scale  basis  to 
reduce  contaminants  other  than  barium. 
Estimated  costs  of  lime  softening  to 
reduce  barium  concentrations  in  surface 
water  sources  by  75  to  80  percent  range 
&t>m  $2.30/1.000  gallons  for  systems 
serving  500  to  1,000  persons  to  $0.61/ 
1,000  gallons  for  large  systems. 

(2)  Proposed  MCL  for  Barium.  All  of 
the  above  barium  removal  technologies 
demonstrate  high  removal  efficiencies, 
are  currently  avaUable  in  all  geographic 
regions,  have  been  installed  in  public 
water  systems,  are  compatible  with 
other  water  treatment  processes,  and 
can  achieve  compliance  for  all  the 
system's  water.  Based  on  the  cost  data 
summarized  above.  EPA  believes  that 
the  costs  of  these  technologies  to  large 
systems  are  reasonable.  The  MCLG  for 
barium  is  5  mg/1.  This  concentration  is 
equal  to  the  maximum  reported 
occurrence  level  for  this  contaminant  in 
drinking  water.  EPA  is  proposing  to  set 
the  MCL  equal  to  the  proposed  MCLG  (5 
mg/1).  This  level  is  above  the  PQL. 

c  Cadmium — (1)  Technologies  and 
Costs.  The  Agency  proposes  that  ion 
exchange,  coagulation/  filtration,  lime 
softening  and  reverse  osmosis  fulfill  the 
requirements  of  the  SDWA  as  BAT  for 
cadmium  removal 

Ion  Exchange:  Cation  exchange  is 
BAT.  in  part,  because  it  can  reduce 
cadmium  levels  trom  maximum 
occurrence  levels  to  the  proposed  MCLG 
at  reasonable  costs.  Sodium  cation 
exchange  resins  and  ion  exchange 
equipment  are  readily  available 
commercially.  Field  and  pilot  plant 
studies  demonstrate  that  sodium  cation 
exchange  can  remove  90  to  99  percent  of 
cadmium.  (Ion  exchange  treatment  is 
effective  for  all  system  sizes.)  Ion 
exchange  to  remove  cadmium  in  small 
systems  is  $2.30/1,000  gallons  and  $0.23/ 
1,000  gallons  for  large  systems.  Blending 
significantly  reduces  ion  exchange 
capital  requirements  and  operating  costs 
since  only  a  portion  of  the  raw  water 
must  be  treated. 

Reverse  Osmosis:  RO  utilizes  semi- 
permeable membranes  to  remove  a  high 
percentage  of  almost  all  inorganic  ions, 
including  cadmium.  Most  organic  matter 
is  also  removed  with  the  exception  of 
some  halogenated  and  low-molecular- 
weight  compounds.  This  technology  is 
BAT  because  it  is  effective  in  removing 


cadmium  at  feasible  costs.  RO  is  widely 
used  on  a  full  scale  basis  to  reduce  other 
contaminants.  Pilot  studies  demonstrate 
that  RO  can  remove  96  to  98  percent  of 
cadmium.  Using  RO  to  reduce  cadmium 
costs  $4.60/1,000  gallons  for  small 
systems  and  $1.10/1,000  gallons  for  large 
systems. 

RO  performance  is  adversely  affected 
by  turbidity,  iron,  manganese,  silica,  or 
scale  producing  constituents  in  source 
water.  If  pretreatment  does  not  exist  to 
remove  these  constituents,  the  cost  to 
install  the  pretreatment  technologies 
(e.g.,  pH  adjustment,  filtration,  or  scale 
prevention  additives)  may  be 
considerable. 

If  high  dissolved  solids  or  other 
contaminants  must  be  removed  in 
addition  to  cadmium.  RO  is  especially 
desirable  and  cost  efifective.  If  the 
influent  concentrations  allow  the  partial 
treatment  and  subsequent  blending  of 
water,  the  above  costs  for  treatment 
may  be  significantly  lower. 

Lime  Softening:  Laboratory  and  pilot 
plant  studies  have  demonstrated  that 
lime  softening  can  remove  98  to  99 
percent  of  cadmium  at  pH  levels  ranging 
between  &5  and  11.5.  Iliis  technology  is 
BAT  because  it  has  been  demonstrated 
to  be  capable  of  reducing  cadmium 
concentrations  bom  maximum 
occurrence  levels  to  the  proposed  MCLG 
level  Lime  softening  is  widely  and 
effectively  used  in  water  treatment 
plants  to  reduce  hardness.  Estimated 
costs  of  providing  new  lime  softening 
facilities  to  reduce  cadmium  range  bom 
$2.20/1,000  gallons  for  systems  serving 
500  to  1,000  persons  to  $0.59/1,000 
gallons  for  very  large  systems. 

Coagulation/Filtration:  Laboratory 
and  pilot  plant  studies  show  that 
conventional  coagulation  using  alum 
and.  in  some  cases,  ferric  sulfate 
coagulant,  achieves  80  to  95  percent 
cadmium  removal  at  pH  levels  of  8.0  or 
above.  Several  studies  referenced  in 
EPA  technology  and  cost  documents 
suggest  that  site-specific  raw  water 
quality  indicators,  such  as  pH, 
significantly  affect  removal  efficiencies. 
Data  are  not  available  which  identify 
optimum  operating  conditions  for 
coagulation/filtration  treatment  to 
remove  cadmium.  This  technology  is 
BAT  because  it  is  capable  of  reducing 
cadmium  concentrations  to  below  the 
proposed  MCL.  Coagulation/filtration 
has  been  used  on  a  full  scale  basis  to 
reduce  other  contaminants  such  as 
turbidity,  particulate  matter,  and 
microbial  contaminants.  Estimated  costs 
of  reducing  cadmium  using  coagulation/ 
filtration  range  bom  $1.50/1,000  gallons 
for  systems  serving  500  to  1,000  persons 
to  $0.16/1,000  gallons  for  large  systems. 


(2)  Proposed  MCL  for  Cadmium.  The 
technologies  described  above  are  highly 
efficient  in  removing  cadmium  from 
drinking  water,  are  currently  available, 
are  installed  in  public  water  systems, 
and  are  compatible  with  other  water 
treatment  processes  in  different  regions 
of  the  U.S.  Based  on  the  cost  data 
summarized  above,  EPA  believes  the 
costs  for  lai^e  systems  to  install  ion 
exchange,  lime  softening,  coagulation/ 
filtration  and  RO  treatment  are 
reasonable.  Each  of  these  technologies 
can  reduce  cadmium  from  the  maximum 
levels  of  occurrence  of  0.045  mg/1  to  the 
proposed  MCLG  of  0.005  mg/1.  The 
MCLG  proposed  is  at  a  level  which  is 
greater  than  the  PQL  Therefore.  EPA  is 
proposing  the  MCL  for  cadmium  at  0.005 
mg/l 

A  Chromium — (1)  Technologies  and 
Costs.  Ion  exchange,  reverse  osmosis, 
coagulation/filtration  and  lime  softening 
fuffiU  the  SDWA  requirements  as  BAT 
to  remove  chromium.  Successful 
installation  of  several  technologies  is 
dependent  upon  the  valence  or 
oxidation  state  of  the  chromium  present. 
Chromium  is  present  in  water  in  a 
trivalent  (Cr  III)  state  as  a  cation,  or  in  a 
hexavalent  (Cr  VI)  state. 

Ion  Exchange:  The  valence  of  the 
chromium  ions  significantly  affects  the 
type  of  ion  exchange  resin  used  for 
removal.  Removal  of  Cr  III  requires  a 
cation  exchange  resin  while  removal  of 
Cr  VI  requires  the  use  of  an  anion 
exchange  resin.  Laboratory  and  field 
studies  indicate  that  both  resins  are 
effective  for  removing  chromium  from 
drinking  water.  Ion  exchange  softening 
using  standard  strong  acid  synthetic 
resin  and  sodium  chloride  as  a 
regenerant  effectively  removes  Cr  III 
with  a  90  percent  or  greater  efficiency. 
Pilot  plant  studies  indicate  that  strong 
base  resins  are  capable  of  removing  80 
to  96  percent  of  Cr  VI.  Ion  exchange 
technology  is  considered  BAT  in  part 
because  of  its  demonstrated  ability  to 
reduce  chromium  concentrations  to 
levels  at  or  below  the  proposed  MCLG 
at  feasible  costs.  Treatment  is  feasible 
for  all  system  sizes.  Removal  costs  of  Cr 
III  bom  surface  waters  by  cation 
exchange  range  from  $2.00/1.000  gallons 
for  small  systems  to  $0.13/1.000  gallons 
for  large  systems.  Removal  costs  of  Cr 
VI  from  surface  waters  by  anion 
exchange  ranges  from  $2.20/1.000 
gallons  for  small  systems  to  $0.13/1.000 
gallons  for  large  systems.  Cost  effective 
operation  of  this  technology  is 
dependent  upon  the  amount  and 
proportion  of  chromium  valence  species 
present.  If  removing  both  chromium 
species  is  required,  installation  of  a 
cation  exchanger  in  series  with  an  anion 
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exchanger  is  required.  Costs  to  operate 
a  two-ted  ion  exchange  system  to 
reduce  total  chromium  levels  from 
surface  water  by  50  percent  ranges  from 
$3.40/1,000  gallons  for  small  systems  to 
$0.23/1.000  gallons  for  large  systems. 
Reverse  Osmosis:  RO  utilizes  semi- 
permeable membranes  to  remove  a  high 
percentage  of  almost  all  inorganic  ions, 
including  chromium.  Most  organic 
matter  is  also  removed,  with  the 
exception  of  many  halogenated  and  low 
molecular  weight  compounds.  This 
technology  is  considered  BAT  because  it 
has  been  demonstrated  to  be  effective  in 
removing  chromium  (and  other 
dissolved  inorganic  substances)  at 
feasible  costs.  RO  is  used  on  a  full  scale 
basis  to  reduce  contaminants  other  than 
chromium.  Pilot  plant  studies 
demonstrate  that  RO  can  remove  82  to 
97  percent  of  chromium.  Reducing 
chromium  in  surface  water  sources  by 
50  percent  (assuming  pretreatment  is  in 
place)  ranges  from  $3.40/1,000  gallons  in 
small  systems  to  $0J2/l.000  gallons  in 
large  systems. 

RO  performance  is  adversely  affected 
by  the  presence  of  turbidity,  iron, 
manganese.  sUica,  or  scale  producing 
constituents  in  source  water.  If 
pretreatment  does  not  exist  to  remove 
these  constituents,  the  cost  of  installing 
pretreatment  technology  (e.g..  pH 
adjustment,  filtration,  or  scale 
prevention  additives)  may  be 
considerable. 

The  RO  process  is  especially 
desirable  and  cost  effective  in  situations 
where  hi^  dissolved  solids  and  other 
contaminants  must  be  removed  in 
addition  to  chromium.  If  chromium 
influent  concentration  levels  allow 
partial  treatment  and  blending  of  the 
water,  the  above  estimated  costs  may  be 
significantly  lower. 

Ljme  Softening:  Lime  softening  can 
achieve  72  to  99  percent  removal  of  Cr 
III.  At  pH  levels  of  11  to  11.5.  pilot  plant 
tesU  achieved  99  percent  Cr  III  removal. 
The  same  studies  showed  that  lime 
softening  is  Ineffective  in  removing  Cr 
VI  to  20  fig/1.  Lime  softening  has  been 
used  on  a  full  scale  btwis  to  reduce 
contaminants  other  than  chromium. 
Estimated  lime  softening  costs  to  reduce 
Cr  in  concentrations  from  surface  water 
sources  by  50  percent  ranges  frmn  $2.20/ 
1,000  gallons  for  systems  serving  500  to 
1,000  persons  to  $0.55/1,000  gallons  for 
large  systems. 

Coagulation/Filtration:  Laboratory 
and  pilot  plant  studies  indicate  that 
conventional  coagulation  using  ferric 
sulfate  or  alum  as  a  coagulant  achieves 
go  to  99  percent  chromium  removal  The 
same  studies  showed  that  while  ferric 
sulfate  and  alum  are  ineffective  for 
removal  of  Cr  VL  the  use  of  ferrous 


sulfate  as  a  coagulant  renoves  up  to  98 
perceht  of  Cr  VI.  This  technology  is 
considered  BAT  L  because  it  has  been 
demonstrated  to  be  capable  of  reducing 
chromium  concentrations  to  meet  the 
proposed  MCLG.  Estimated  costs  of 
reducing  chromium  levels  bom  surface 
water  sources  by  50  percent  by  using 
conventional  coagulation/filtration 
techniques  range  from  $1.40/1,000 
gallons  for  systems  serving  500  to  1.000 
persons  to  $0.13/1.000  gallons  for  large 
systems. 

(2)  Proposed  MCL  for  Chromium.  The 
technologies  identified  above  are  highly 
efficient  in  removing  Cr  ni  and  Or  VL 
either  singly  or  together,  are  currently 
available;  have  been  installed  in  public 
water  systems;  are  compatible  with 
other  water  treatment  processes  in 
various  regions  of  the  IJ.S.;  and  can 
achieve  compliance  for  all  the  system's 
water.  Based  on  the  above  cost  data. 
EPA  believes  that  the  large  systems 
BAT  costs  to  remove  chromium  are 
reasonable.  EPA  is  proposing  the  MCL 
equal  to  the  proposed  MCLG  of  0.1  mg/L 
This  level  is  above  the  PQL 

e.  Mercury— {1)  Technologies  and 
Costs.  Reverse  osmosis,  lime  softening, 
granular  activated  carbon  (GAG),  and 
coagulation/filtration,  modified  by  the 
addition  of  powdered  activated  carbon 
(PAC)  or  post-filtration  GAC  fulfiO 
SDWA  requirements  as  BAT  for 
mercury  removaL  Occurrence  data 
indicates  that  maximum  concentration 
levels  of  total  mercury  (inorgaiuc  and 
organic)  in  U.S.  waters  rarely  exceed  10 
^g/1.  At  an  influent  concentration  level 
above  10  |ig/l  only  GAC  sufficiently 
removes  mercury  to  comply  with  the 
proposed  MCL 

Granular  Activated  Carbon  (GAC): 
PUot  plant  and  laboratory  studies 
indicate  GAC  can  remove  80  to  100 
percent  of  organic  and  inorganic 
mercury.  The  same  studies  also  show 
that  GAC  adsorbs  organic  mercury 
better  ^an  the  inorganic  mercury  ion. 
Therefore,  if  both  organic  and  inorganic 
mercury  are  prer  ent  in  the  water, 
replacement  of  the  GAC  bed  will  be 
governed  by  inorganic  merciuy 
breakthrough.  GAC  is  considered  BAT. 
in  part  because  it  is  capable  of  reducing 
mercury  influent  concentrations  above 
10  fig/1  to  effluent  concentrations  of  2 
ug/1.  Removal  efficiencies  are  affected 
by  contact  time  within  the  GAC  bed  and 
the  volume  of  water  treated.  GAC  is 
also  used  in  water  treatment  plants  to 
reduce  other  contaminants  in  drinking 
water.  Estimated  costs  to  reduce 
mercury  from  100  fig/l  to  2  jig/1  by  GAC 
range  frvm  $2.10/1.000  gallons  treated 
for  small  systems  to  $0.34/1,000  gallons 
treated  for  large  systems. 


The  following  BAT  technologies  all 
reduce  levels  of  mercury  from  relatively 
clean  source  water  (i.e..  mercury  levels 
in  the  untreated  water  do  not  exceed  .01 
mg/1)  to  achieve  compliance  with  the 
proposed  MCL. 

Reverse  Osmosis:  RO  utilizes  semi- 
permeable membranes  to  remove  a  high 
percentage  of  almost  all  inorganic  ions, 
including  mercury.  Most  organic  matter 
is  also  removed,  with  the  exception  of 
many  halogenated  and  low  molecidar 
wei^t  compounds.  This  technology  is 
considered  BAT  because  it  has  been 
demonstrated  to  be  effective  in 
removing  mercury  (and  other  dissolved 
inorganic  substances]  at  feasible  costs. 
RO  is  capable  of  removing  80  percent  of 
mercury.  RO  is  currenUy  used  in  water 
treatment  plants  to  reduce  contaminants 
other  than  mercury.  Pilot  plant  studies 
demonstrated  the  efiiectiveness  of  RO  to 
remove  mercury.  Estimated  costs  to 
reduce  mercury  by  RO  frtun  10  ^/l  to  2 
ftg/1  range  from  $&20/l.000  gallons 
treated  in  small  systems  to  $1.50/14X)0 
gallons  treated  in  large  systems, 

RO  performance  is  adversely  affected 
by  the  presence  of  turbidity,  iron, 
manganese,  silica,  or  scale  producing 
constituents  in  source  water.  If 
pretreatment  does  not  already  exist,  the 
cost  of  installing  techndogy  (e.g.,  pH 
adiustment.  filtration,  or  scale 
prevention  additives)  may  be 
considerable. 

The  RO  process  is  especially 
desirable  and  cost  effective  in  situations 
where  high  dissolved  solids  and  other 
contaminants  must  be  removed  in 
addition  to  mercury.  If  mercury  influent 
concentration  levels  allow  partial 
treatment  and  blending  of  watv,  the 
above  estimated  costs  may  be 
significandy  lower. 

Lime  Softening:  Laboratory  studies 
show  lime  softening  achieves  80  to  80 
percent  removal  of  inorganic  mercury, 
provided  pH  levels  are  maintained 
between  10.7  and  11.4.  The  same  studies 
show  that  lime  softening  is  ineffective  in 
removing  organic  mercury.  Using  this 
technology  is  limited  to  systems  where 
reducing  inorganic  mercury  is  necessary 
to  comply  wiUi  the  mercury  MCL. 
Estimated  costs  to  reduce  inorganic 
mercury  in  surface  watere  frwm  10  jig/1 
to  2  fig/1  by  modifying  the  lime  softening 
feed  rate  at  existing  treatment  plants 
range  from  $0.43/1.000  gallons  ti«ated 
for  systems  serving  500  to  1.000  persons 
to  $(Mn/l.000  gallons  for  large  systems. 

Coagulation/Filtration:  Laboratory 
and  pilot  plant  studies  demonstrate  that 
conventional  coagulation  using  ferric 
sulfate  achieves  40  to  90  percent 
removal  of  inorganic  mercury.  The  use 
of  alinn  coagulant  achieves  30  to  80 


percent  removal  of  inorganic  mercury. 
Removal  efficiencies  are  significantly 
affected  by  source  water  turbidity  (i.e.. 
inorganic  mercury  removal  increases 
with  turbidity  removal  by  coagulation/ 
filtration).  Mercury  removal  using  both 
iron  and  aluminum  coagulants  tends  to 
be  less  efficient  at  pH  ranges  of  6.5  to 
9.0. 

The  same  laboratory  studies  also 
found  that  conventional  coagulation  was 
not  effective  in  removing  organic 
mercury.  However,  modification  of 
conventional  coagulation  by  adding 
powdered  activated  carbon  (PAC)  to 
influent  feed  water,  or  adding  a  post- 
filtration  GAC  column,  can  improve 
total  mercury  removal  efficiency  to  over 
80  percent.  Estimated  costs  to  reduce 
mercury  from  surface  water  sources 
from  10  ;ig/I  to  2  fig/1  by  modifying 
coagulation/  filtration  treatment  by 
adding  PAC  ranges  from  $0.82/1,000 
gallons  treated  for  systems  serving  500 
to  1,000  persons  to  $0.34/1,000  gallons 
treated  for  large  systems.  Estimated 
costs  to  reduce  mercury  fix>m  surface 
water  sources  from  10  fig/l  to  2  figfX 
using  coagulation/filtration  with  GAC 
post-treatment  range  fit)m  $2.10/1,000 
gallons  treated  for  systems  serving  500 
to  1,000  persons  to  $0.54/1,000  gallons 
treated  for  large  systems. 

(2)  Proposed  MCL  for  Mercury.  Each 
of  the  above  treatment  technologies 
efficiently  removes  mercury,  is  currentiy 
available,  is  installed  in  public  water 
systems,  and  is  compatible  with  other 
water  treatment  processes  in  different 
regions  of  the  U.S.  EPA  believes  that  the 
cost  to  large  systems  to  install  each  of 
the  identified  DATs  is  reasonable.  All 
the  above  technologies  reduce  mercury 
from  influent  concentration  levels  of  0.01 
mg/1  to  the  proposed  MCLG  of  0.002 
mg/1.  However,  only  GAC  effectively 
reduces  mercury  frvm  concentration 
levels  above  0.01  mg/1  to  the  MCLG 
level  of  0.002  mg/1,  a  level  greater  than 
die  PQL.  Therefore,  only  GAC  is  BAT 
when  influent  concentrations  exceed 
0.01    mg/L  Therefore.  EPA  is  proposing 
the  MCL  at  a0O2  mg/1. 

f.  Nitrate  and  Nitrite— [1] 
Technologies  and  Costs.  Ion  exchange 
and  RO  fulfill  the  SDWA  requirenlenU 
as  BAT  for  nitrate/nitrite  removal.  Both 
technologies  have  high  nitrate  and 
nitrite  removal  capacity,  are  effective  in 
reducing  nitrate  and  nitrite  maximum 
occurence  levels  to  the  proposed  MCLG 
level,  and  their  costs  are  reasonable  for 
large  public  water  systems. 

Another  method  (though  EPA  is  not 
defining  it  as  BAT)  which  may  be  used 
for  elimination  of  excess  nitrites  in 
source  water  is  chemical  oxidation  (e.g., 
breakpoint  chlorination)  which  converts 
nitrites  to  nitrates.  If  the  nitrite 


concentration  exceeds  the  allowable 
level  and  the  nitrate  concentration  is 
low,  then  oxidation  or  breakpoint 
chlorination  (though  EPA  is  not  defining 
it  as  BAT)  may  be  more  economical  than 
RO  or  ion  exchange,  unless  the  nitrate 
concentration  after  oxidation  exceeds 
the  allowable  or  treatable  level.  Since 
anion  exchange  resins  and  RO 
membranes  can  be  sensitive  to  chemical 
oxidants,  the  point  of  oxidant  injection 
should  be  after  the  ion  exchange  or  RO 
unit.  Approximately  5  parts  of  chlorine 
are  required  to  oxidize  1  part  of  nitrite. 
Since  nitrite  in  source  water  is  generally 
indicative  of  recent  sewage  or  animal 
waste  contamination,  breakpoint 
chlorination  is  recommended,  although 
oxidation  is  not  specified  as  a  BAT  for 
meeting  nitrate  and  nitrite  MCLs. 

Ion  ^change:  Nitrate  and  nitrite 
removal  using  anion  exchange  resins  as 
a  reversible  exchange  medium 
exchanges  nitrate  and  nitrite  with 
chloride  ions  from  the  exchange  resins. 
The  efficiency  and  cost  of  nitrate  and 
nitrite  removal  by  ion  exchange  is 
significantiy  affected  by  sulfate  ions. 
Because  sulfate  ions  are  preferred  over 
nitrate  and  nitrite  by  the  ion  exchange 
medium,  high  sulfate  source  waters 
increase  the  load  on  the  resin  and  result 
in  more  frequent  sodium  chloride 
regeneration.  Field  studies  demonstrate 
that  nitrate  and  nitrite  removal  using  ion 
exchange  is  effective  in  water 
containing  concentrations  of  sulfates  as 
high  as  380  mg/L 

Anion  exchange  has  been 
demonstrated  to  remove  75  to  99  percent 
of  influent  nitrate  and  nitrite.  The  same 
ion  exchange  resins  which  remove 
nitrate  also  remove  nitrite.  However, 
since  the  resins  exhibit  a  greater 
preference  for  nitrate,  nitrite 
breakthrough  occurs  before  the  nitrate 
breakthrough.  Therefore,  if  both  nitrate 
and  nitrite  are  present  the  anionic  resins 
capacity  for  nitrite  governs  the 
treatment  and  regeneration  cycles. 

The  costs  of  removing  nitrate  and 
nitrite  from  ground  water  using  ion 
exchange  technology  ranges  from  $3.40/ 
1,000  gallons  treated  for  small  systems 
to  $0.77/1,000  gallons  boated  for  large 
systems.  Blending  significantly  reduces 
ion  exchange  capital  requirements  and 
operating  costs.  Blending  is  effective  if  a 
portion  of  the  water  is  treated  by 
breakpoint  chlorination  to  remove  nitrite 
while  another  portion  is  treated  by  ion 
exchange  to  reduce  nitrate. 

Reverse  Osmosis:  RO  utilizes  semi- 
permeable membranes  to  remove  a  high 
percentage  of  almost  all  inorganic  ions, 
including  nitrate  and  nitrite.  Most 
organic  matter  is  also  removed,  with  the 
exception  of  many  halogenated  and  low 
molecular  weight  compounds.  RO  is 


capable  of  removing  up  to  95  percent  of 
nitrate  and  nitrite  at  feasible  costs.  RO 
is  widely  used  to  reduce  contaminants 
other  than  nitrate  and  nitrite.  Pilot  plant 
studies  using  RO  have  demonstrated 
effective  reduction  of  nitrate  and  nitrite. 
Nitrate/nitrite  removal  from  ground 
water  using  RO  ranges  fix)m  $5.90/1.000 
gallons  treated  in  small  systems  to 
$1.50/1,000  gallons  treated  in  large 
systems. 

RO  performance  is  adversely  affected 
by  the  presence  of  turbidity,  iron, 
manganese,  sihca,  or  scale  producing 
constituents  in  source  water.  If 
pretreatment  does  not  already  exist  the 
cost  to  install  the  technology  (e.g..  pH 
adjustment  filtration,  or  scale 
prevention  additives)  may  be 
considerable. 

The  RO  process  is  especially 
desirable  and  cost  effective  in  situations 
where  high  levels  of  dissolved  solids 
and  other  contaminants  must  be 
removed  in  addition  to  nitrate/nitrite.  If 
influent  concentration  levels  of  nitrate/ 
nitrite  allow  partial  treatment  and 
blending  of  water,  the  above  estimated 
costs  may  be  significantiy  lower. 

(2)  Proposed  MCL  for  Nitrate  and 
Nitrite.  Ion  exchange  and  RO  are  BAT 
for  nitrate  and  nitrite  removal  because 
both  are  effective  at  removing  nitrate 
and  nitrite,  are  currentiy  available  and 
have  been  installed  in  public  water 
systems,  and  are  compatible  with  other 
water  treatment  processes  in  use  in 
different  regions  of  the  U.S.  In  addition, 
oxidation  techniques  which  convert 
nitrite  to  nitrate  may  be  used.  Based  on 
the  above  cost  data,  EPA  believes  the 
treatment  cost  to  a  large  system  is 
reasonable.  Ion  exchange  and  RO  can 
reduce  the  nitrate/nitrite  levels  from 
influent  levels  of  up  to  100  mg/1  and  10 
mg/1  to  the  MCLGs  of  10  mg/1  and  1 
mg/1,  respectively.  These  MCLG  levels 
are  greater  than  the  PQL  of  0.4  mg/1. 
Therefore,  EPA  is  proposing  the  MCL  for 
nitrate  and  nitrite  at  10  mg/1  and  1  mg/L 
respectively,  and  a  joint  standard  of  10 
mg/1. 

g.  Selenium — (1)  Technologies  and 
Costs.  The  Agency  proposes  that 
activated  alumina,  lime  softening, 
coagulation/filtration,  and  reverse 
osmosis  fulfill  the  requirements  of  the 
SDWA  88  BAT  for  selenium  removal. 
Activated  alumina  and  reverse  osmosis 
are  effective  in  removing  selenium  IV 
(selenite)  and  selenium  VI  (selenate) 
from  drinking  water.  Though  lime 
softening  and  conventional  coagulation 
have  a  limited  capacity  for  removing 
selenium  VI,  these  two  technologies  are 
used  successfully  when  reduction  of 
selenium  IV  is  sufficient  to  meet  the 
selenium  MCL 
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Activated  Alumina:  The  efficiency 
and  cost  of  selenium  removal  is 
significantly  affected  by  the  valance 
state  of  selenium.  Laboratory  studies 
indicate  that  though  activated  alumina 
has  a  higher  capacity  for  removing 
selenium  FV  than  selenium  VI,  this 
teduiology  is  capable  of  removing  85  to 
95  percent  of  boUi  selenium  IV  and  VI. 
For  small  systems  this  technology  may 
not  be  cost  effective  because  of  special 
operational  requirements.  Activated 
alumina,  when  not  used  properly, 
leaches  significant  quantities  of  alumina 
into  the  finished  water.  Therefore,  this 
technology  is  only  recommended  where 
adequate  surveillance  and  maintenance 
are  available. 

Successful  and  cost-effective 
operation  depends  upon  pH  adjustment 
of  the  feed  water  to  an  optimum  range. 
At  the  optimum  the  selenium  ion 
exchanges  with  hydroxy  ion  contained 
in  the  activated  alumina.  A  second  key 
factor  in  successful  and  economical 
operation  is  regeneration  by  sodium 
hydroxide  of  this  exhausted  activated 
alumina  bed  to  its  original  state. 
Selenium  adsorption  utilizing  activated 
alumina  is  considered  BAT,  in  part 
because  it  reduces  selenium  IV  and  VI 
concentrations  levels  to  or  below  the 
proposed  MCLG  at  feasible  costs. 

Selenium  IV  removal  from  surface 
water  sources  by  activated  alumina 
ranges  from  $4.10/1.000  gallons  for  small 
systems  to  $0.06/1.000  gallons  for  large 
systems.  Selenium  VI  removal  from 
surface  water  sources  by  activated 
alumina  ranges  from  $4.10/1.000  gallons 
for  small  systems  to  $0.21/1.000  gallons 
for  large  systems. 

Reverse  Osmosis:  RO  utilizes  semi- 
permeable membranes  to  remove  a  high 
percentage  of  almost  all  inorganic  ions, 
including  selenium.  Most  organic  matter 
is  also  removed,  with  the  exception  of 
some  halogenated  and  low  molecular 
weight  compounds.  This  technology  is 
considered  BAT  because  it  is  effective 
for  removing  selenium  (and  other 
dissolved  inorganic  substances)  at 
feasible  costs.  Reverse  osmosis  has 
been  used  on  a  full  scale  basis  to  reduce 
contaminants  other  than  seleniimi.  Pilot 
plant  studies  demonstrate  that  RO  can 
remove  75  to  99  percent  selenium.  Costs 
for  reducing  selenium  by  RO  by  10 
percent  range  from  $1.50/1.000  gallons  in 
small  systems  to  $0.17/1.000  gallons  in 
large  systems.  This  technology  is 
especially  desirable  where  high 
dissolved  solids  and  other  contaminants 
must  be  removed  in  addition  to 
selenium. 

Lime  Softening:  Lime  softening 
achieves  partial  removal  of  selenium  IV. 
At  a  pH  of  11.5.  laboratory  tests 
achieved  a  45  to  50  percent  removal  of 


selenium  m.  Up  to  10  percent  of 
selenium  VI  is  removed  by  lime 
softening.  This  technology  is  considered 
BAT  because  it  is  effective  in  reducing 
selenium  concentration  levels.  Lime 
softening  has  been  used  on  a  full  scale 
basis  to  reduce  contaminants  other  than 
selenium  from  drinking  water.  Estimated 
costs  of  modifying  airrent  lime  softening 
treatment  to  reduce  influent  selenium  IV 
concentrations  by  10  percent  in  a 
surface  water  source  range  from  $0.73/ 
1.000  gallons  for  systems  serving  500  to 
1.000  persons  to  $0.11/1.000  gallons  for 
large  systems. 

Coagulation/Filtration:  Laboratory 
and  pilot  plant  studies  demonstrate  that 
coagulation  using  ferric  sulfate  as  a 
coagulant  removes  80  to  85  percent  of 
selenium  IV.  This  technology  is 
considered  BAT  in  those  situations 
where  reducing  selenium  IV  is  sufficient 
to  reduce  the  total  selenium 
concentration.  Coagulation/filtration  is 
used  on  a  full  scale  basis  to  reduce 
contaminants  other  than  selenium.  The 
estimated  costs  of  using  coagulation/ 
filtration  to  reduce  selenium  IV  from 
surface  water  sources  by  10  percent 
ranges  from  $0.71/1.000  gallons  for 
systems  serving  500  to  1.000  persons  to 
$0.03/1.000  gallons  for  large  systems. 

(2)  Proposed  MCL  for  Selenium.  Each 
of  the  technologies  described  above 
effectively  removes  selenium  from 
drinking  water,  is  currently  available, 
has  been  installed  in  public  water 
systems,  and  is  compatible  with  other 
water  processes  in  use  in  different 
regions  of  the  U.S.  Because  the 
maximum  occurrence  level  of  SO  pig/I 
equals  the  proposed  MCLG.  all  systems 
should  be  able  to  meet  with  the  MCL 
without  treatment.  If  treatment  is 
necessary,  the  cost  data  summarized 
above  indicate  that  costs  to  large 
systems  are  reasonable.  The  MCLG  is 
greater  than  the  PQL  Therefore.  EPA  is 
proposing  the  MCL  at  the  MCLG  level  of 
0.05  mg/1. 

2.  Synthetic  Organic  Chemicals 

The  following  section  discusses  EPA's 
consideration  of  technologies  to  remove 
SOCs  and  the  Agency's  determination  of 
proposed  BATs  for  the  SOCs  in  this 
notice.  In  addition,  this  section 
discusses  the  Agency's  rationale  for  the 
proposed  MCLs.  The  rationale  considers 
treatment  technologies,  costs,  analytical 
method  performance,  and  the  goal  of  the 
SDWA  to  reduce  health  risks. 

a.  Treatment  Technologies.  EPA 
examined  a  number  of  technologies  for 
their  potential  to  remove  the  proposed 
SOCs.  These  technologies  are  discussed 
in  the  document  'Technologies  and 
Costs  For  The  Removal  of  Synthetic 
Organic  Chemicals  From  Potable  Water 


Supplies"  (referred  to  belo\<  as  the  SOC 
TftC  document).  A  more  complete 
description  of  the  technologies 
evaluated  can  be  found  in  the  November 
13, 1985  Federal  Register  Notice  (50  FR 
No.  219.  Nov.  13. 1985.  p.  46902). 

Activated  Carbon:  Activated  carbon 
is  used  to  treat  all  the  SOCs.  The  sole 
exception  is  epichlorohydrin  for  which 
no  treatability  information  exists. 
Extensive  bench-scale  testing  either  in 
the  form  of  isotherm  or  dynamic 
minicolumn  testing  has  been  performed. 
Some  pilot  and  several  full-scale 
evaluations  have  also  been  performed. 
Several  of  the  full-scale  evaluations 
involved  either  partial  replacement  of 
media  filters  with  carbon  or  powdered 
activated  carbon  (PAC)  in  conjunction 
with  coagulation/sedimentation. 

Extensive  testing  of  carbon  absorption 
indicates  it  is  effective  in  removing  a 
broad  spectrum  of  SOCs.  Therefore,  it  is 
the  most  feasible  technology  in 
removing  SOCs  from  drinking  water  and 
is  considered  a  best  available 
technology. 

Aeration:  Aeration  has  been 
sucessfully  used  to  test  15  of  the  SOCs. 
These  tests  primarily  involved  pilot- 
scale  testing  of  air  stripping  equipment. 
The  15  SOC  compounds  tested  represent 
the  more  volatile  SOCs,  many  of  which 
are  chlorinated  solvents.  Studies  show 
aeration  is  as  effective  as  GAC  in 
removing  some  volatile  SOCs  and  is 
therefore  a  best  available  technology  for 
certain  contaminants. 

Reverse  Osmosis:  Reverse  osmosis 
along  with  other  membrane  technologies 
such  as  ultrafiltration  (UF)  has  been 
tested  for  removal  of  15  SOCs  from 
water.  Tests  were  primarily  bench  scale, 
although  some  pilot-scale  evaluations  ' 
were  recently  conducted.  While  some 
SOC  removals  were  reported,  especially 
for  pesticides,  it  was  not  always  clear 
whether  the  removal  was  a  result  of 
rejection  by  the  membrane  or  adsorption 
onto  the  membrane.  Some  bench-scale 
tests  indicate  that  adsorption  of 
particular  SOCs  may  occur,  and  that 
once  adsorption  has  occurred, 
desorption  may  be  difficult. 

Because  there  is  limited  treatability 
information  on  RO  (much  of  which  is 
bench  scale)  and  because  there  is  some 
question  as  to  how  SOC  removal  occurs, 
RO  is  not  considered  a  best  available 
technology.  Rather  it  should  be 
considered  as  an  additional  technology 
which  requires  further  development. 

Oxidation:  A  number  of  oxidants  are 
available  for  removing  SOCs  in  drinking 
water.  These  include  ozone,  chlorine, 
chlorine  dioxide,  permanganate, 
hydrogen  peroxide,  and  ultraviolet  light 
(UV)  (either  by  itself  or  in  combination 


with  any  of  the  other  oxidants).  Hie 
ultimate  end-product  of  complete 
oxidation  is  carbon  dioxide  and  water, 
but  the  mechanism  rarely  goes  to 
completion,  as  intermediate  compounds 
formed  during  oxidation  may  be  more 
resistant  to  oxidation.  Currently,  limited 
data  is  available  on  removing  SOCs  by 
oxidation. 

Oxidation  has  been  used  to  treat  20 
SOCs.  primarily  using  bench-scale 
evaluations.  Oxidation  techniques 
which  were  evaluated  include  ozone, 
chlorine,  chlorine  dioxide,  hydrogen 
peroxide,  potassium  permanganate,  and 
ultraviolet  light  (either  alone  or  in 
combination  with  some  of  the  other 
oxidants). 

While  oxidation  may  be  effective  in 
degrading  certain  SOCs  (especially 
those  wi^  unsaturated  bonds),  EPA  has 
considerable  concern  about  the 
degradation  products  formed  by  the 
partial  oxidation  of  some  SOCs.  Because 
there  is  limited  treatability  information 
on  oxidation,  much  of  which  is  bench 
scale,  oxidation  is  not  considered  best 
available  technology.  Rather  it  should 
be  considered  as  an  additional 
technology  that  requires  further 
development. 

Ozonation  has  been  the  most  widely 
tested  oxidant  because  of  its  use  in 
Europe  since  the  eariy  19008  as  a 
disinfectant.  Currentiy.  about  3.000 
facilities  worldwide  utilize  ozone  for 
water  treatment.  Approximately  40  U.S. 
treatment  plants  utilize  ozonation  for 
disinfection,  color  destruction,  taste  and 
odor  control,  and  THM  (trihalomethane) 
precursor  removal. 

Ozone  is  the  most  powerful  oxidant  of 
the  group  of  commonly  used  water 
treatment  chemicals.  "The  degree  and 
rate  of  oxidation  depends  on  the  type  of 
SOC.  ozone  dosage,  pH,  carbonate 
alkalinity,  other  competing  organics 
present,  and  contact  time.  In  some 
cases,  reports  of  good  destruction  of 
SOCs  by  ozone  are  more  correctiy 
attributable  to  air  stripping  of  the 
compound. 

Hoigne  and  Bader  (1979)  suggest  that 
at  a  pH  less  than  9,  ozone  remains  in 
solution  as  Oi  and  selectively  oxidizes 
SOCs.  At  a  higher  pH.  initiated  by 
hydroxide  ions,  ozone  will  decon^jose 
rapidly  into  free  radicals,  highly  reactive 
and  short-lived  species,  which  react 
non-selectively  with  oxidizable 
compounds. 

Fronk  (1985),  and  others  report  the 
ability  of  ozone  to  remove  aromatic 
compounds  and  alkenes  in  direct 
proportion  to  ozone  dosage,  and  the 
ineffectiveness  of  ozone  for  alkane 
removal.  In  general,  alkenes  are  more 
reactive  than  aromatics,  which  in  turn 
are  more  reactive  than  alkanes.  'The 


apparent  reason  is  that  ozone  is  known 
to  react  at  points  of  unsaturation. 
Alkenes  are  straight  chain  (aliphatic), 
unsaturated  hydrocarbons,  such  as  cis-, 
and  ti-ans-1.2-dichloroethylene.  The 
aromatics  are  closed  rings  of  carbon 
atoms  containing  double  bonds,  e.g., 
toluene  and  xylene,  and  are  susceptible 
to  oxidation  at  the  double  bond.  The 
alkanes,  however,  are  aliphatic 
compounds  with  no  double  bonds,  such 
as  DBCP  and  1,2-dichloropropane,  thus 
are  less  susceptible  to  ozone  attack. 

With  alkenes,  destruction  decreases 
with  increasing  halogen  substitutions.  A 
pH  increase  appears  to  enhance 
oxidation.  Increasing  the  ozone  dosage 
improves  destruction  of  alkenes  over  a 
wide  range  of  pH.  DestiTiction  of 
aromatics  increases  in  proportion  to 
ozone  dose,  but  is  not  affected  by  a 
change  in  pH.  Alkanes  are  removed 
little  at  low  pH  regardless  of  ozone 
dose,  but  at  pH  greater  than  9, 
destruction  is  enhanced  by  increasing 
the  ozone  dose  as  free  radical  reactions 
occur. 

The  economic  feasibility  of  ozonation 
appears  to  be  favorable.  "The  doses  for 
oxidation  are  generally  in  the  range  of  6 
mg/1  which  is  three  to  four  times  the 
normal  (1.5  to  2.0  mg/1)  dose  for 
disinfection  and  oxidation.  Ozonation 
has  the  advantage  of  serving  a  dual  role 
of  disinfection  and  oxidation,  and  this 
may  make  it  an  attractive  technology  for 
certain  systems  depending  on  raw  water 
quality,  system  size,  and  other  factors. 
Even  though  there  are  still  questions 
regarding  reaction  kinetics  and  by- 
products, it  is  a  promising  technology 
which  may  be  a  BAT  in  the  future  for 
particular  compounds  or  groups  of 
compounds.  EPA  encourages  research 
and  welcomes  comments  on  this 
technology. 

Powdered  Activated  Carbon: 
Powdered  activated  carbon  (PAC)  is 
considered  an  applicable  method  of 
applying  carbon  adsorption  to  remove 
SOCs.  PAC  can  be  added  either  through 
dry  feed  machines  or  as  a  carbon  slurry. 
PAC  is  most  frequentiy  used  for  taste 
and  odor  control  in  conventional 
coagulation/filtration  plants  treating 
surface  water  since  it  requires  the  same 
facilities  (feed  equipment,  mixing 
chambers,  clarifiers,  and  filtration)  as 
those  plants,  as  well  as  additional 
sludge  handling  capabilities.  Unless 
these  facilities  are  already  in  place,  PAC 
is  generally  not  economically  feasible  to 
treat  drinking  water.  For  the  above 
reasons,  GAC  is  generally  the  preferred 
process  for  ground  water  systems. 

Unlike  GAC  adsorption,  in  which  the 
carbon  in  the  bed  approaches 
equiUbrium  with  the  influent  SOC 
concentration,  PAC  approaches 


equilibrium  with  the  effluent  SOC 
concentration  since  it  is  removed  by  a 
settiing  or  filti-ation  process.  With  the 
same  influent  concentration  therefore, 
PAC  will  have  a  lower  adsorptive 
capacity  tiian  GAC.  However,  if  an  SOC 
enters  a  surface  water  source 
periodically,  such  as  a  pesticide  or 
herbicide  used  on  a  seasonal  basis.  PAC 
can  be  brought  on-line  at  that  time  to 
meet  the  need,  whereas  GAC  systems 
must  generally  remain  on-line. 

Pilot-  and  full-scale  studies  of  PAC 
effectiveness  give  mixed  results,  though 
most  studies  to  date  agree  that  PAC  has 
applicability  primarily  in  locations 
which  have  physical  constraints  (e.g., 
hydraulic  or  space).  Fewer  studies  on 
using  PAC  to  remove  oiganics  found  in 
ground  water  have  been  conducted 
primarily  because  of  the  need  for  very 
large  doses  of  PAC  to  achieve  necessary 
organic  removals.  Because  of  the  above 
reasons.  EPA  is  not  defining  PAC  as 
BAT  at  this  time. 

Conventional  Treatment 
Conventional  treatment  (coagulation/ 
sedimentation/filtration)  was  used  to 
treat  ten  SOCs,  six  of  which  have  been 
evaluated  in  full-scale  installations.  The 
removals  for  most  SOCs  were  poor, 
typically  less  than  ten  percent  It  should 
be  noted  that  influent  concentrations  in 
much  of  this  testing  were  very  low. 
typically  less  than  5  Mg/L. 

Since  conventional  treatment  is  of 
limited  effectiveness  in  removing  SOCs 
it  is  not  considered  best  available 
technology.  Rather  it  should  be 
considered  as  an  additional  technology 
of  limited  appUcability. 

b.  SOC  Best  A  vailable  Technologies. 
In  the  1986  SDWA  amendments. 
Congress  specified  in  section  1412(b)(5) 
of  the  Act  that 

Granular  activated  cartwn  is  feasible  for 
the  control  of  synthetic  organic  chemicals, 
and  any  technology,  treatment  teclmique,  or 
other  means  found  to  be  the  best  available 
for  the  control  of  synthetic  organic  chemicals 
must  be  at  least  as  effective  in  controlling 
synthetic  organic  chemicals  as  granular 
activated  carbon. 

EPA  considered  five  basic  treatment 
technologies  to  remove  SOCs:  GAC 
aeration.  RO,  oxidation,  powered 
activated  carbon,  and  conventional 
treatment.  In  the  Agency's  judgement 
only  GAC  and  PTA  are  considered  BAT 
for  SOC  removal  at  this  time.  A  detailed 
discussion  of  GAC  and  PTA  is  discussed 
below. 

Polymer  addition  practices  (PAP)  is 
proposed  as  a  treatment  technique  for 
control  of  acrylamide  and 
epichlorohydrin  (see  discussion  in 
Section  IV-C,  below).  The  proposed 
BATs,  eitiier  GAC  PTA.  PAP.  or  a 
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combination,  for  each  of  the  SOCs  are 
listed  in  Table  23. 

Table  23.— Proposed  BAT  for  SOCs 
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Soufca:  EPA  (9),  lOSS. 

(1)  Granular  Activated  Carbon.  The 
use  of  GAC  for  drinking  water  treatment 
in  the  United  States  has  been 
historically  limited  to  addressing  taste 
and  odor  problems.  However,  following 
the  widespread  detection  of  SCX^s  in 
drinking  water  supplies,  research  and 
many  pilot-scale  studies  evaluating  the 
effectiveness  of  GAC  indicate  that  GAC 
can  remove  a  broad  spectrum  of  organic 
chemicals  from  water.  Although  GAC  is 
considered  to  be  the  best  available 
broad  spectrum  removal  process,  it 
exhibits  a  wide  range  of  effectiveness  in 
adsorbing  organic  compounds. 

In  general,  the  strongly  adsorbed 
compounds  consist  of  high  molecular 
wei^t  pesticides  and  insecticides  with 
high  boiling  points,  low  solubilities,  and 
consequently  low  carbon  usage  rates. 
Alachlor,  heptachlor  epoxide,  lindane, 
and  2.4,5-TP  (Silvex)  are  examples  of 
compounds  Included  in  this  category.  In 
contrast,  weakly  adsorbed  compounds 
are  comprised  of  low  molecular  weight 
SOCs.  which  possess  low  boiling  points, 
moderate  solubilities,  and  therefore  high 
carbon  usage  rates.  Cis-  and  trans-1.2- 
dichloroethylene.  and  xylene,  are 
examples  of  weakly  adsorbed  SOCs. 
Moderately  adsorbed  SOCs  are 
pesticides,  herbicides,  and  volatile 
organics  which  have  physical  and 


chemical  properties  which  lie  between 
those  of  the  strongly  and  weakly 
adsorbed  compounds.  Aldicarb,  o- 
dichlorobenzene,  and  the  VOC 
tetrachloroethylene,  all  have 
intermediate  carbon  usage  rates 
characteristic  of  this  classification. 

GAC  Operating  Considerations:  The 
application  of  granular  activated  carbon 
adsorption  for  removing  organic 
compounds  from  drinking  water  supplies 
involves  the  following  major  process 
design  considerations: 
—Carbon  Usage  Rate  (CUR)— pounds  of 

carbon  per  volume  of  water  treated 
—Empty  Bed  Contact  Time  (EBCT) 
— Pretreatment 

—Contactor  Configuration— downflow 
versus  upflow,  pressure  versus 
gravity,  single-stage  versus  multi- 
stage or  parallel  versus  series 
—Method  of  GAC  Regeneration— on- 
site  versus  off-site 

Carbon  Usage  Rate:  This  basic  design 
parameter,  expressed  as  lbs/1,000 
gallons,  indicates  the  pounds  of  carbon 
required  per  1,000  gallons  of  water 
treated— in  this  case  to  the  level  of  the 
MCL  It  indicates  the  rate  at  which 
carbon  will  be  exhausted  or  replaced, 
thus  affecting  the  operating  cost  of  the 
treatment  system.  For  full-scale  GAC 
installation,  the  carbon  usage  rate  is 
often  the  decisive  factor  in  selecting  on- 
site  carbon  regeneration  or  replacing 
spent  cartran  with  virgin  carbon.  It  also 
impacts  any  costs  associated  with 
carix>n  handling,  such  as  storage, 
dewatering.  losses  via  attrition,  and 
transportation.  A  detailed  discussion  of 
each  method  is  provided  in  the  T&C 
document 

Empty  Bed  Contact  Time:  The  empty 
bed  contact  time  (EBCT).  the  volume  of 
carbon  divided  by  the  hydraulic  flow 
rate,  provides  an  indication  of  the 
quantity  of  carbon  which  will  be  on-line 
at  any  one  time,  and  thus  reflects  the 
capital  cost  for  the  system.  The  EBCT  is 
an  important  design  parameter  as  it  has 
a  significant  impact  on  the  carbon  usage 
rate  for  each  SOC  The  carbon  usage 
rate  reflects  the  equilibrium  capacity  of 
GAC  for  a  particular  SOC  at  a  given 
influent  concentration,  if  sufficient 
EBCT  is  provided. 

Pretreatment  GAC  systems  may 
require  some  kind  of  pretreatment  to 
prevent  clogging  of  the  carbon  bed  and 
to  minimize  the  organic  loading  on  the 
carbon.  Clogging  of  the  bed  may  be 
caused  by  suspended  solids  in  the 
influent  water  or  iron  and  manganese 
precipitation.  Clogging  is  also  caused  by 
biological  growth  when  the  carbon  bed 
life  is  long.  However,  systems  should 
avoid  chlorine  disinfection  prior  to  GAC 
adsorption  because  chlorine  by-products 


are  adsorbed  by  the  carbon  and 
compete  with  the  organics  for 
adsorption  sites.  Also,  if  carbon 
regeneration  is  anticipated,  adsorption 
of  these  ddorine  by-products  could 
result  in  the  formation  of  additional 
hazardous  substances  during  the 
regeneration  processes.  GAC  systems 
are  generally  added  to  the  end  of  a 
conventional  treatment  process  which 
minimizes  clogging. 

When  the  back^und  organic  levels 
in  the  raw  water  are  high,  carbon  is 
used  at  a  faster  rate,  necessitating  more 
frequent  regeneration  (or  replacement). 
This  increases  the  operating  cost  of  the 
system.  Pretreatment  can  reduce  the 
organic  loading  on  the  carbon,  thereby 
decreasing  the  carbon  usage  rate.  The 
need  for  pretreatment  should,  however, 
be  justified  on  the  basis  of  costs. 
Examples  of  processes  which  may  be 
used  for  pretreatment  include 
conventional  treatment  ozonation,  and 
packed  column  aeration. 

Contactor  Configuration:  The  two 
basic  modes  of  contactor  operation  are 
upflow  and  downflow.  Upflow 
expanded  bed  contactors  allow 
suspended  solids  to  pass  through  the 
bed  without  producing  a  major  drop  in 
pressure.  This  configuration  is  not 
generally  used  in  water  treatment 
processes  where  the  level  of  suspended 
solids  is  relatively  low.  Downflow  fixed 
bed  contactors  offer  the  simplest  and 
most  common  contactor  configuration 
for  SOC  removal  from  drinking  water. 
These  contactors  can  be  operated  either 
under  pressure  or  by  gravity. 

The  choice  of  pressure  or  gravity  is 
generally  dependent  upon  the  hydraulic 
constraints  of  a  given  system.  Pressure 
contactors  are  more  suitable  to  ground 
water  systems  because  pumping  of 
ground  water  is  required.  Gravity 
contactors  are  generally  more  suitable 
for  surface  water  systems  if  sufficient 
head  is  available.  Gravity  contactors, 
when  used,  will  typically  be  placed 
downstream  of  surface  water  filtration 
systems. 

GAC  contactors  may  be  configured  to 
operate  in  series  or  parallel.  Parallel 
flow  necessitates  complete  carbon 
replacement  at  SOC  breakthrough; 
whereas,  operation  in  series  allows  for 
utilization  of  the  carbon  in  each 
contactor  almost  until  exhaustion.  In 
series,  only  the  carbon  in  the  first 
contactor  is  replaced  when  SOC 
breakthrough  occurs.  Although  GAC  is 
used  more  effectively  in  series,  more 
contactors  are  required  to  treat  the  same 
quantity  of  water  for  the  same  EBCT. 
GAC  Regeneration:  Another  basic 
consideration  in  evaluating  GAC  system 
design  for  SOC  removal  is  the  method  of 


carbon  regeneration.  The  two  basic 
approaches  to  regenerating  the  carbon 
are  off-site  disposal  or  regeneration  and 
on-site  regeneration.  Based  on 
information  from  GAC  manufacturers, 
on-site  regeneration  generally  does  not 
appear  to  be  economical  for  systems 
where  the  carbon  usage  rate  is  less  than 
1,000  to  2.000  pounds  per  day. 

TYeatability  Studies:  Treatability 
studies  were  used  to  determine  the 
feasibility  of  GAC  to  remove  SOCs  bom 
drinking  water.  These  treatability 
studies  are  classified  as  isotherm 
evaluations,  mini  column  tests,  pilot- 
scale  tests,  and  full-scale  tests. 

Isotherm  evaluations  are  batch  tests 
which  yield  the  equilibrium  or  maximum 
SOC  loading  on  a  particular  carbon  at  a 
given  SOC  equilibrium  concentration. 
Isotherm  data  are  used  to  develop  model 
predictions  to  estimate  carbon  usage 
rates  and  bench-scale  test  design 
prameters.  Bench  scale  tests  use  a  mini 
column  to  estimate  carbon  usage  rates 
under  flowthrough  conditions.  Pilot  tests 
are  conducted  with  larger  columns  than 
those  used  in  mini  column  testing  and 
require  significantly  greater  water 
quantities  and  longer  run  times.  Full- 
scale  tests  evaluate  the  performance  of 
GAC  in  actual  field  installations.  In 
addition  to  the  treatability  studies, 
computer  models  can  predict 
breakthrough  profiles,  carbon  usage 
rates,  and  bed  lives  using  treatability 
study  results. 

The  Constant  Pattern  Homogeneous 
Surface  Diffusion  Model  (CPHSDM) 
(Hand  et  al.,  1984)  was  utilized  to 
predict  usage  rates  (Miltner  et  al.,  1987). 
The  model  predictions  were  based  on 
distilled  water  isotherm  data. 

However,  since  the  background 
matrix  has  been  shown  to  have  an  effect 
on  the  adsorption  equilibria  and  kinetics 
(Summers.  1988;  Crittenden.  1988), 
predicted  carbon  usage  rates  using 
distilled  water  isotherm  data  were 
compared  with  usage  rates  fit)m  actual 
field  data  using  the  following 
information: 
—EBCT. 

— Influent/effluent  concentration,  and 
— ^Temperature. 

The  comparison  of  field  and  distilled 
water  indicates  that  strongly  adsorbable 
compounds  are  more  affected  by  the 
presence  of  background  matrix  than 
weakly  adsorbable  compounds.  The 
ratio  of  field  to  distilled  water  isotherm 
usage  rates  was  calculated  for  each 
available  influent/effluent  combination. 
Based  on  the  results,  when  the  distilled 
water  carbon  usage  rate  (CUR)  was  less 
than  0.01  Ibs/l.OOO  gallons,  it  was 
multiplied  by  30  to  give  a  corrected 
CUR.  A  multiplier  of  two  was  chosen 


when  the  distilled  water  usage  rate  was 
greater  than  or  equal  to  0.01  lbs/1.000 
gallons. 

GA  C  Design  Criteria  for  Cost  Model: 
The  following  assumptions  were  used 
for  design  purposes: 

— ^The  contactors  were  sized  to  provide 
an  empty  bed  contact  time  (EBCT)  of 
7.5  minutes  at  the  design  flow,  and  15 
minutes  based  on  the  average  flow, 
except  for  the  three  largest  flow 
categories. 

— Systems  with  a  design  flow  of  less 
than  1 MCD  used  package  pressure 
contactors;  systems  with  a  design 
flow  of  1 MGD-11 MGD  used  pressure 
contactors;  systems  with  a  design 
flow  larger  than  11  MGD  used 
concrete  gravity  contactors. 

— Housing  requirements  assumed 
contactors  were  totally  enclosed,  with 
additional  area  for  pipe  galleries  and 
operating  and  maintenance  service 
area. 

—Electrical  energy  was  25  Kwh/sq  ft  of 
building  area  per  year. 

— ^Maintenance  material  costs  were 
estimated. 

— Costs  for  land,  raw  water  pumping, 
chlorination,  bulk  potable  water 
storage,  finished  water  pumping  and 
waste  disposal. 

The  base  capital  and  O  &  M  costs  for 
carbon  contactors  are  mainly  flow 
dependent.  However,  the  cost  of 
replacing  or  regenerating  the  carbon 
must  be  evaluated  at  each  site  to 
determine  its  impact  on  the  overall  cost 
of  the  contactor. 

The  following  assumptions  were  used 
for  estimating  the  carbon  replacement/ 
regeneration  costs: 

— ^The  raw  water  contained  only  the 
individual  SOC  under  consideration. 

— Carbon  usage  rates  were  developed 
using  model  predictions  for  the 
specific  SOC  in  distilled  water.  These 
carbon  usage  rates  were  adjusted  as 
follows:  multiplied  by  30,  if  the 
distilled  water  carbon  usage  rate  was 
below  0.01  lbs/1,000  gallons  and 
multiplied  by  two,  if  the  distilled 
water  carbon  usage  rate  was  greater 
or  equal  to  0.01  Ib8/l,000  gallons. 

— If  the  carbon  demand  (calculated 
based  on  carbon  use  rate  and  average 
flow)  was  less  than  1,000  lb/day,  the 
spent  carbon  was  replaced  at 
breakthrough. 

— On-site  regeneration  utilized  multiple- 
hearth  furnaces  oversized  by  30 
percent  to  account  for  downtime.  For 
carbon  demands  greater  than  80,000 
lb/day,  two  or  more  furnaces  were 
used.  Carbon  handling  losses  were 
assumed  to  be  15  percent. 

—Cost  of  GAC  was  $l/lb. 


In  order  to  determine  the  impact  of 
carbon  replacement/regeneration  on  the 
total  cost  a  relationship  was  developed 
between  total  production  cost  and 
carbon  usage  rate  for  each  flow 
category.  It  shows  that  as  the  carbon 
usage  rate  drops,  the  costs  drop.  At  a 
CUR  of  about  0.1  lbs/1,000  gallons,  the 
cost  curve  flattens  out  The  family  of 
cost  curves  (one  for  each  size  system) 
are  parallel;  i.e.,  higher  costs  for  small 
systems  versus  lower  costs  for  lai^ 
ones.  The  curves  are  useful  in  that  for 
any  given  system  size,  the  costs  for 
removal  of  an  SOC  to  the  MCL  can  be 
determined  based  on  the  CUR  for  that 
contaminant  SOCs  with  equivalent 
CURs  will  have  equal  removal  costs. 
Where  the  cost  curve  flattens  out  at  a 
CUR  of  0.1,  removal  cost  for  that  size 
system  will  be  the  same  for  all  SOCs 
with  a  CUR  below  0.1.  Based  on  these 
observations,  it  is  possible  to  provide 
costs  for  each  size  of  treatment  plant  for 
SOC  removal  by  grouping  the  SOCs 
together  according  to  their  carbon  usage 
rates,  and  referring  to  the  appropriate 
cost  curve. 

CURs  for  the  moderate  to  high  percent 
removals  (i.e.,  80-90%  removals)  down 
to  the  MCL  were  calculated  for  each 
SOC,  and  used  to  derive  costs  from  the 
curves.  These  costs  are  presented  in  a 
following  section  in  Table  27.  The  costs 
are  expressed  as  total  production  costs 
(total  capital  plus  operation  and 
maintenance)  in  cents  per  1.000  gallons. 
This  is  equivalent  to  dollars  per  average 
household  per  year  (at  3.2  people  using  a 
total  of  100.000  gallons  per  year). 

The  various  studies  reviewed  indicate 
that  all  the  SOCs  proposed  in  the  notice 
can  be  removed  by  GAC  to  levels  at  or 
below  the  MCLGs  at  reasonable  costs. 
As  discussed  previously  the  cost  of 
this  technology  is  dependent  on  the 
carbon  usage  rate.  Certain  volatile 
organics  and  chlorinated  aromatics  have 
relatively  poor  adsorbabilities,  which 
result  in  higher  carbon  usage  rates. 
Because  of  their  volatile  nature,  these 
SOCs  may  be  removed  more 
economically  by  packed  tower  aeration, 
which  is  discussed  below. 

(2)  Packed  Tower  Aeration.  The 
purpose  of  packed  tower  aeration  (PTA) 
or  packed  column  air  stripping  is  to 
optimize  conditions  under  which  SOCs 
will  transfer  out  of  solution  in  water  to 
solution  in  air.  According  to  Henry's 
Law,  the  concentration  of  gas  dissolving 
in  a  liquid  at  constant  temperature  and 
pressure  is  proportional  to  the  partial 
pressure  of  the  gas  above  the  solution.  If 
the  equilibrium  concentration  of  the  gas 
above  the  liquid  decreases,  the  tendency 
is  for  the  gas  dissolved  in  the  liquid  to 
transfer  back  to  the  gaseous  phase. 
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Each  SOC  has  a  relative  tendency  to 
transfer,  or  parlitioa  out  of  sohition  in 
water,  and  that  tendency  ia  quantified 
by  a  mass  transfer  ooefficienL  The  mass 
transfer  coefficient  is  a  function  of  the 
desi^  of  the  column  and  the  chemical 
The  driving  force  for  mass  transfer  is  a 
change  in  the  equilibrium  which 
develops  a  concentration  gradient  The 
mass  transfer  coefficient  (MTC)  relates 
the  cooGcntration  gradient  (driving 
force)  with  the  actual  quantity  of 
material  transferred  from  liquid  to  air.  In 
packed  columns,  the  packing  material 
maximizes  the  surface  area  of  water 
exposed  to  the  air  moving  through  the 
column.  The  air  moving  through  the 
tower  prevents  equilibrium,  and 
maintains  the  concentration  gradient, 
forcing  more  gas  out  of  solution  into  the 


air. 


The  greater  the  Henry's  Law 
CoefTicient  (HLC),  generally  the  more 
volatile  the  compound,  and  the  less  air 
required  to  remove  the  compound  from 
the  water.  As  a  rule  of  thumb,  SOCa 
having  HLCs  less  than  1  atmosphere  at 
or  above  room  temperature],  probably 
would  not  be  effectively  removed  by 
packed  tower  aeration.  In  actual  field 
conditions,  the  coefficient  is 
approximately  50  percent  of  the  value 
estimated  from  vapor  pressure  and 
solubility  data  at  20'C. 

The  compounds  listed  in  Table  24  are 
potentially  amenable  to  treatment  via 
packed  tower  air  stripping  because  of 
their  high  Henry's  coefficients.  The  four 
compounds  at  tiie  bottom  of  the  list  had 
a  vapor  pressure  of  less  than  0l2  mm  Hg. 
were  not  considered  strippable.  even  if 
the  Henry's  coefficients  were  above  1 
atinosphere.  When  the  vapor  pressure  of 
a  compound  is  very  low,  the  solubility 
will  drive  the  theoretical  HLC  up.  while 
the  strippability  may  in  fact  be  low.  The 
last  four  compounds  listed  in  Table  24 
may  be  strippable,  but  further  testing 
would  be  required.  Toxaphene  and  PCBs 
are  mixtures  which  contain  fractions 
which  theoretically  would  be  amenable 
to  aeration. 

Table  24.— SOCs  AMENABt.E  to  Air 
Stripping 


Compoundi 


•thyltMnnns ».... 

toluan* 

lran«-1.2-dicM0RMt«ylane.. 

p.xyl«n* 

fTvxywns  ...—.«.»«»....««.«• 

o-xyi«n« 

cia-t.2<>cNoft»Sfytana 

iiiuiiuUilowbtmm. 

hMticMov            ,1 
styffww 


•  law 


HenrVtIm 


Table  24.— SOCs  Amenable  to  Air 
Stripping— Corrtinued 


Compounds 


1 .2-dicMoraprapww 

o-iMOikjivtmmn* 

•ttiytww  dibromid*  (EOBK-. — 
dibromocMoropfopane  (DBCP).. 

toxap»wrw _ 

heptacNori 


PCS  (Arodcr  1242).. 
chlordans - — 


Hwvy'siM* 

coeltcMnt 

(■tm) 


53.5 
38.6 
17.5 

7.0 

2,010.0 

24.4 

3»J 

Sl4 


The  design  of  air  stripping  equipment 
has  been  developed  extensively  in  the 
chemical  engineering  industry  for 
handling  concentrated  organic  solutions. 
The  rate  at  which  a  volatile  compound 
is  removed  from  water  by  aeration 
depends  on  the  following  factors:  air-to- 
water  ratio  (ideally  less  than  100); 
packing  material  height;  available  area 
for  mass  transfer  water  and  air 
temperature;  and  the  physical  chemistry 
of  the  contaminant.  The  first  three 
factors  can  be  ctrntrolled  in  the  design  of 
the  air  stripping  unit,  while  the  last  two 
(temperature  and  chemistry)  are 
determined  by  the  raw  water  quality. 

The  performance  of  packed  column 
aeration  systems  in  treating  specific 
SOCs  is  dependent  upon  die  mass 
transfer  coefficient  developed  for  each 
SOC.  llie  MTCs  can  be  estimated 
empirically  from  SOC  physical/chemical 
properties  and  the  physical 
characteristics  of  a  particular  packing 
material  or  they  can  be  developed  by 
actual  pilot  testing.  The  empirical 
approach  allows  cost  estimating  to  be 
done  on  a  consistent  basis  since  pUot- 
and  field-scale  data  often  introduce  a 
number  of  variables  which  are 
sometimes  Inconsistent  between  studies. 
The  mass  transfer  coefficients 
developed  by  EPA  were  incorporated 
into  a  packed  colunm  design  model  to 
optimize  the  design  criteria.  The  design 
criteria  were  then  used  in  developing 
costs  to  determine  the  feasibility  of  PTA 
in  removing  individual  SOCs  from 
drinking  water. 

Table  25.— Packed  Column  Design 
Parameters 


214.0 

174.4 

161.9 

148.5 

148.5 

1370 

124.5 

834 

74.7 

73.1 

62.4 


Ground  wmtar  twnperature . — 

Column  Shan  conatnKtion 

Packino  matartal 

12 -C 

304  stainless  steel. 

Aif  waS 

Maximum  column  diaroatar — 
Maximum  liquid  loading 

saddias. 

ooncfalB. 
16  ft. 

30«>mft'. 
S0Nm-2m-1. 

Safoty  fadof  for  H^nr/t  ay 
effici6nt. 

1.1. 

Table  25.— Packed  Column  Design 
Parameters— Continiied 


Saleiy  tactor  lor  K  ,a 1.1 


The  transfer  of  VOCs  from  water  to 
air  by  packed  tower  aeration  (PTA) 
technology  can  pose  a  problem  of 
exposure  via  inhalation  of  volatilized 
chemicals  stripped  from  the  water  aitd 
transferred  to  the  air. 

EPA  considered  the  risks  posed  by  air 
sti-ipping  EDB  and  DBCP.  ESB  and 
DBCP  are  among  die  least  volatile 
chemicals  being  considered  using  air 
stripping  techniques.  However,  they  are 
amenable  to  removal  from  water  by 
using  PTA.  They  are  also  probable 
carcinogens  with  unit  risk  factors  (per 
>ig/m*}  of  2.1X10-«(EDB)  and  6.7X10-' 
(DBCP).  For  comparisfwi,  the  unit  (per 
fxg/I)  risk  factors  for  oral  ingestion  is 
2.0X10-»(EDB).  and 4X10- •(DBCP). 
To  quantify  the  risk  to  downwind 
populations,  EPA  used  a  human 
exposure  model  (HEM)  to  perform  a  risk 
assessment.  The  HEM  used  data  on 
emissions  of  EDB  and  DBCP  from  seven 
packed  tower  aeration  facilities.  It 
calculated  individual  risks  and  excess 
cancers  of  a  population  (based  on  1980 
census  data]  living  for  seventy  years 
within  a  50  km  radius  of  the  facility.  The 
model  assumes  100  percent  transfer  of 
the  contaminant  in  the  water  to  the  air. 
It  also  assumes  the  PTA  plants  are 
located  approximately  in  the  middle  of 
town,  and  that,  for  the  purpose  of  air 
dispersion  modeling,  the  terrain  within 
50  km  is  flat. 

Because  the  HEM  cannot  factor  in  the 
risk  of  more  than  one  chemical  emission 
in  the  calculation,  the  risk  factor  for 
EDB,  which  poses  a  hi^er  risk  was  used 
in  the  model  In  (wder  to  use  the  EDB 
risk  factor,  the  amount  of  all  DBCP 
emissions  was  first  divided  by  3.2.  the 
ratio  of  the  DBCP  and  EDB  risk  factors, 
to  account  for  the  differences  in 
carcinogenicity. 

Table  26  compares  the  risks  via 
inhalation  of  airborne  EDB  and  DBCP 
emissions  from  air  stripping  facilities  to 
the  risks  of  drinking  the  EDB-  and 
DBCP-contaminated  water  untreated. 
The  maximum  individual  Ufetime  risk 
estimate  is  expressed  as  a  probability. 
Thus,  at  3  X IQ- '.  the  most  exposed 
person  has  a  risk  of  developing  cancer 
of  3  in  10  million.  This  number  can  also 
be  expressed  by  saying  there  would  be 
three  additicHial  cancers  if  a  population 
of  10  million  were  exposed  to  the 
maximum  predicted  concentration  of  the 
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contaminant  throughout  their  (70-year) 
lifetimes. 

It  was  apparent  in  the  cases  examined 
that  the  risk  resulting  from  exposure  to 

I  Table  26.— Increased  Risk  Due  to  PTA  Treatment 


EDB  or  DBCP  by  mhalation  is  several 
orders  of  magnitude  lower  than  that 
resulting  frt)m  drinking  the 
contaminated  water,  and  that  the 


amount  of  EDB  or  DBCP  added  to  the  air 
did  not  significantiy  increase  risks  from 
airborne  contaminants. 


Location 


A.... 
8.... 
C... 
D,... 
D,._ 
E.... 

F 

G... 


Pollutant 


DBCP.. 
E0B.„ 
EDB.... 
DBCP.. 
BOB.™ 
EDB.... 
DPCP.. 
EDB.„. 


Tot^ 
population 
exposed 


1.480.000 
401.000 
437.000 
658.000 
658.000 

1.790,000 
763.000 
763,000 


Total  annual 


incidonco 

Mettme  risk 

from  exposure 

10  air 


0.0001 
<0.0001 
<0.0001 
<0.0001 
<0.0001 

00001 
<0.0001 
<0.0001 


Maximum 

individual 

MetMiie  rak 

exposure 

to  air 


1x10-' 
3x10' 
1x10-' 
3xlO-« 
1x10-« 
2x10-« 
3x10-' 
6x10-' 


Maximum 
individutf 


Irom  eiqxMure 
to  water 


2x10-« 
4xl0-» 
8x10-' 
4x10-» 
3x10-« 
8x10-» 
3x10-» 
3x10-« 


EPA  proposes  that  in  addition  to 
GAC.  PTA  is  also  BAT  for  Uie  twelve 
volatile  contaminants  listed  in  Table  27. 
PTA  can  remove  SOC  contaminants  to 
levels  at  or  below  the  MCLG.  but 
because  of  the  higher  costs  associated 
with  EDB  and  DBCP  removal,  (compared 
to  the  removal  of  the  other  SOCs)  EPA 
requests  comments  on  whether  PTA 
should  be  specified  as  BAT  for  these 
contaminants. 


Where  both  carbon  and  aeration  are 
effective  in  treating  an  SOC  (i.e.,  a 
volatile  SOC),  both  GAC  and  PTA  are 
designated  as  BAT.  The  decision  to  use 
either  technology  depends  on,  among 
other  things,  the  SOC,  or  combination  of 
SOCs,  the  influent  concentration,  and 
the  size  of  the  system.  For  PTA,  costs 
rise  with  increased  percent  removals 
needed  to  meet  the  MCL  For  GAC, 
greater  removals  will  only  increase  cost 
if  the  CUR  becomes  greater  than  0.1  lb/ 


1,000  gallons.  A  volatile  SOC  witii  a  low 
CUR  may  be  cheaper  to  control  using 
GAC  than  PTA  if  it  has  a  strong  affinity 
for  carbon  (a  low  CUR)  and  the  influent 
concentration  is  high  (high  percent 
removal).  For  volatile  SOCs  with  a  low 
or  medium  CUR,  total  production  costs 
using  GAC  may  be  lower  than  PTA  for 
large  systems,  yet  higher  than  PTA  for 
smaller  systems.  The  choice  of  GAC  or 
PTA  is  also  dependent  on  the  design 
factors  of  each  system. 


Table  27.  GAC  and  Packed  Column  Costs  to  remove  SOCs 

[Dollars/household/year]  ■ 


Compound 


Volatile  SOCs: 

cis-l  .2-Oichloroethylane 

Dibromochkxopropane  (DBCP) . 

o-Dichkyobenzene 

1 .2-OicNoropropane 

Etttytt>enzene.. 


Cartion 

usage 

rate 


Ethylene  Oibromide  (EDB).. 

MonocMorobenzene 

Styrene 

Tetrachkxoetttylene 

Tokiene 


lrans-1 ,2-Oichk)roethylene.. 
Xylenes: 

m-Xylene „ 

o-Xylene 

p-Xylene 

Non-Volatile  SOCs: 
Alachtor 


Aktcarb  (sulfoxide  &  sulfone) . 

Atrazine _ 

Cart)ofuran 

Chtordane 

2,4-D 

Heptaciikx 

Heptachlor  Epoxkle 

Lindane ™ 

Methoxychky 

PCBs 


Pentaditorophenol.. 

Toxaphene 

2,4.5-TP  (SHvex) 


0.544 
.089 
.049 
.134 
.093 
.068 
.123 
.167 
.042 
.316 
.497 

.153 
.450 
.496 

.061 
.033 
.134 
.148 
.064 
.048 
.140 
.032 
.018 
.151 
.021 
.024 
.083 
.021 


GAC 


Small 


$650 
600 
600 
600 
600 
600 
600 
600 
600 
650 
650 

600 
650 
650 

600 
600 
600 
600 
600 
600 
600 
600 
600 
600 
600 
600 
600 
600 


Medium 


S52 
39 
39 
42 
39 
39 
42 
42 
39 
52 
52 

42 
52 
52 

39 
39 
42 
42 
39 
39 
42 
39 
39 
42 
39 
39 
39 
39 


Large 


•Costs  include  amortized  capital  and  annual  operatkyi  and  maintenance  Reference  (9) 
Small  systems  aerte  25-100  persons;  medwm  systems  sen/e  10,000  to  25,000  persons: 
Cost  m  S/househoM/year.  Productmn  in  «/1,000  galk>ns  is  equal  to  dollars  per  " 
« Percent  removals  from  maximum  influent  levels  to  at  or  betow  the  MCL 


S14 

8 

8 

10 

8 

8 

10 

10 

8 

14 

14 

10 
14 
14 

8 
8 

10 

10 
8 
8 

10 
8 
8 

10 
8 
8 
8 
8 


PTA 


Small 


$110 
310 
100 
180 
93 
210 
140 
160 
140 
100 
130 

120 
120 
120 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Medium 


$8 
51 

7 
15 

6 
23 
11 
13 
10 

7 

9 

8 
8 
8 


Large 


$5 

36 

5 

11 

4 
16 
7 
9 
7 
5 
6 

6 
6 
6 


Percent 
removal ' 


_L 


65 
90 
40 
95 
30 
90 
86 
90 
95 
60 
86 

76 
76 
76 


systems  serve  greater  tfian  1,000,000. 

'-■  per  year  (i.e.  8  ct/1,000  galkxis=$8  00/househoW  per  year. 
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EPA  is  requesting  comment  on  the 
proposed  BAT  determination  of  packed 
tower  aeration  for  the  volatile  SOCs; 
comment  is  especially  requested  on  the 
treatability  by  PTA  of  EDB  and  DBCP. 

c.  Proposed  MCLa  for  Synthetic 
Organic  Chemicals.  EPA  established  the 
proposed  MCLs  for  the  synthetic  organic 
chemicals  based  upon  an  analysis  of 
several  factors.  These  include:  (1]  The 
effectiveness  of  BAT  (either  GAC  or 
PTA)  to  reduce  contaminant  levels  from 
influent  concentrations  to  the  MCLG. 
Since  the  two  BATs  are  capable  of 
reducing  SOCs  to  extremely  low  levels, 
they  are  not  the  limiting  factor 
determining  the  levels  which  are  as 
close  to  the  MCLG  as  feasible.  (2)  The 
feasibility  {including  costs)  of  applying 
BAT.  EPA  considered  the  availability  of 
the  technology  and  the  costs  of 
installation  and  operation  for  large 
systems  (serving  more  than  l,0(X)jOOQ 
people).  (3)  The  performance  of 
available  analytical  methods  as 


reflected  in  the  PQL  for  eadi 
contaminant.  In  order  to  ensure  that 
analytical  measurement  of  contaminants 
at  the  MCL  are  suffidendy  precise  and 
accurate,  the  MCL  is  set  at  a  level  which 
is  no  lower  than  the  PQL  (4)  After 
taking  into  account  the  above  factors, 
EPA  then  considered  the  risks  at  the 
MCL  level  for  the  EPA  group  A  and  B 
carcinogens  to  determine  whether  they 
would  be  adequately  protective  of 
public  health.  EPA  considers  a  target 
risk  range  of  10"  *  to  10"  •  to  be  safe  and 
protective  of  public  health  when 
calculated  by  the  conservative  linear 
multistage  model.  The  factors  EPA  used 
in  its  analysis  are  summarized  in  Tables 
28  and  29  for  the  non-carcinogenic  and 
carcinogenic  contaminants  respectively. 

(1)  Non-carcinogenic  Contaminants. 
For  the  non-carcinogenic  contaminants 
listed  in  Table  28.  each  of  the  MCLs  is 
proposed  equal  to  their  proposed 
MCLGs.  Section  1412  of  the  SDWA 
requires  EPA  to  set  MCLs  as  close  to  the 


MCLGs  as  is  feasible  (taking  costs  into 
consideration).  EPA  beheves  that  it  is 
feasible  to  set  the  MCU  at  the  MCLGs 
because:  (1)  The  PQL  f«r  each 
contaminant  is  at  or  below  the  level 
established  by  the  MCLG;  (2)  BAT  can 
remove  each  contaminant  to  a  level 
equal  to  or  below  the  MCLG;  and  (3)  the 
annual  household  costs  to  install  BAT  in 
large  systems  is  a  maximum  of  $14.00 
per  household  per  year  and  generally 
less  than  $10.00.  EPA  believes  that  these 
costs  are  affordable  for  large  systems. 
Therefore,  EPA  proposes  the  MCLs  for 
the  non-carcinogenic  contaminants 
equal  to  their  MCLGs. 

For  styrene  EPA  is  also  proposing  an 
MCLG  of  0.1  mg/1  based  upon  a  Class  C 
carcinogen  classification.  Based  upon 
this  classificabon  the  proposed  MCL 
would  also  be  0.1  mg/1.  EJ»A  requests 
comments  on  the  styrene  classification 
andtheMCLofaimg/L 


Table  28.— MCL  Analysis  for  Synthetic  Organjc  Contamihants  (Non-Carcinogens) 


SOC  comMnnam 


AWicart) 

AMicaft)  Sullon* .... 
AWicait  SulfOMde.. 

Atrazme 

Cafbofufan -.... 


o-OicNarabanzeM - 

c»-l.2.0icNorMthylan«  .... 
trar»-i  ,2-OkMo(o«thftana . 

2,4-0 - 

Eitiylbaraena 

LindHM 

hMhoxycMor 

MoHocMofobaniena .- 

PaMachloroptwnoi  ~ 

StyMTW 

Toluane — 

1.3>TP(Silvex)... 

XylBfto _.— 


Proposed 
MCLG(m9/9 


0.01 

ao4 

0.01 
0.003 

ao4 

ae 

ao7 

ai 

ao7 

a? 

aooo? 

04 

at 

02 

ai 

20 

ao5 
lao 


Proposed  MCL 

(M0/I) 


0.01 

0.04 

0.01 

0.003 

004 

0.6 

0.07 

0.1 

0.07 

0.7 

a0002 

04 

ai 

02 

«at 

005 

lao 


POL  (mft/l) 


Annual  household  costs  using 
bat' 


GAC 


0.005 
0003 
O008 
0.001 
0007 
0.005 
0005 
0.005 
0005 
0.005 
00002 
0.01 
0.005 
0.0001 
.005 
0005 
0.002 
0.005 


$8.00 

8.00 

8.00 

1000 

1O00 

8.00 

14.00 

14.00 

8.00 

8.00 

&00 

10.00 

1O0O 

aoo 

1O00 

1400 

8.00 

14.00 


PTA 


S500 
500 
6.00 


4.00 


7.00 


»00 
&00 


6.00 


'  For  large  wrface  systanw  lerving  >  1.000,000  pjople.  see  Table  27.        

>  For  styrene  EPA  '»  also  proposing  an  MCL  ol  .006  t>ased  on  a  group  B,  daaarfication.  See  tat>le  29. 


Table  29.— MCL  Analysis  for  Synthetic  Organic  Contamikiants  (Carcinogens)  • 


SOC  contaminant 


Alachlof - - 

CMordane - - 

Dibromochloropropana  (DBCP).. 

l,24>chloropropane — 

Ethylene  dibromide  (EDB) 

Heptachlor - - 

Heptachky  epo»de _.... 

PoiycMonnated  biphanyls 


Proposed 

MCLG' 

(mg/D 


Proposed 
MCL  (mg/9 


0.002 

0.002 

0.0002 

0.005 

0.00005 

0.0004 
0.0002 
00005 


P0L(mg/9 


0002 

0.002 

0.0002 

0005 

000005 

0.0004 

0.0002 

•0  0005 


Annual  household 
costs  using  BAT  ♦ 


GAC 


S800 
8.00 
600 

10.00 
800 

10.00 
BOO 
800 


PTA 


$36.00 
1100 
16.00 


10 'Risk 
Level 
(mg/l) 


0.04 

0003 

0002 

005 

000004 

0.0008 
00004 
00005 


Proposed 
hsk. 


MCL   is   1.25  s  10  ' 
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Table  29.— MCL  Analysis  for  Synthetic  Organk  Contaminamts  (Carcinogens)  '-Continued 


SOC  comaminant 


Styiene  • 

Tetrachloroethylene. 
Toxaphene  „ 


Proposed 

MCLG* 

(mg/0 


I     Proposed 
MCL(ing/l> 


0.005 
0.005 
O005 


POt(nig/I> 


0.006 
0.005 
0005 


Annual  household 
costs  usng  BAT  * 


GAC 


10.00 
8.00 
&00 


PTA 


900 

7.00 


10 'Risk 
Level 
(mg/f) 


0.1 

0.07 

0003 


'  CtassMad  b)r  EPA  as  A  or  B  cwcimiQer*. 
»  EPA  polin  IS  mat  (or  aN  A  and  B  carcinogen*  the  ^4CLG  is  zera 
*  cslwnatod. 

'For  targe  swtaca  system  safvmg  >  1,000,000  people. 
For  styrene  EPA  is  also  proposing  an  MCL  ol  0.1  mg/1  based  upon  a  Gmuf,  C  ctessiScation.  See  table  28. 


Notes 


Proposed    MCL    is    1 6  ■  to 
risk. 


(2)  Carcinogenic  Contaminants.  EPA 
considered  the  same  factors  in 
determining  the  proposed  MCLs  for 
carcinogenic  contaminants  as  were  used 
for  the  non-carcinogenic  contaminants. 
However,  the  proposed  MCLGs  for 
carcinogens  are  zero,  a  level  which  by 
definition  is  not  "feasible"  because  no 
analytical  method  is  capable  of 
determining  wdietber  a  contaminant 
level  is  zero.  The  lowest  level  whicfa  can 
be  reliably  measured  is  the  PQL  As 
described  in  section  IV-A  above,  EPA 
calculated  PQLs  for  most  SOCs,  at  ten 
times  the  interlaboratory  method 
detection  limit  For  toxaphene,  EDB,  and 
PCBs.  EPA  set  the  PQL  at  five  times  the 
interlaboratory  method  detection  limit 
because  the  Agency  believes  that  the 
carcinogenic  rUks  posed  by  these  three 
contaminants  justify  slight]^  less 
precision  in  measurement  in  order  to 
obtain  a  more  stringent  level  of  umtrol. 
EPA  beheves  that  setting  the  MCL  equal 
to  the  PQL  for  each  carcinogen 
contaminant  is  as  close  to  the  MCLG 
level  as  feasible. 

EPA  also  calculated  the  per  capita 
costs  to  remove  the  SOC  contaminants 
to  or  below  the  MCL  using  GAC  or  PTA. 
These  costs  range  from  $8.00  to  $36.00 
per  household  per  year.  EPA  believes 
these  costs  are  reasonable  and  {Ht>posefl 
the  MCLs  at  the  levels  listed  in  Table  2a 

Though  EPA  is  proposing  an  MCL  for 
pentachlorophenol  at  0.2  mg/l  based 
upon  EPA's  Group  D  carcinogen  ranking, 
there  is  considerable  evidence  which 
could  result  in  reclassification  to  Group 
B2.  Based  upon  a  B2  classification,  the 
MCLG  would  be  zero  and  the  MCL 
would  be  set  at  the  PQL  of  0.0001  mg/1. 
EPA  requests  comment  on  this  issue  and 
whether  an  M(X  of  0.0001  mg/1  is 
feasible. 

C.  Treatment  Technique  for  Acrylamide 
and  Epichlorohydrin;  Guidance  for 
Styrene 

The  Agency  evaluated  the  analytical 
methods  to  measure  acrylamide, 
epichlorohydrin,  and  styrene  drinking 
water  concentrations.  Currently 


analytical  methods  do  not  exist  which 
accurately  measure,  at  any  level, 
acrylamide  and  epichlorohydrin 
concentrations  in  drinking  water.  Thus, 
for  these  two  contaminants,  EPA 
believes  that  it  is  not  technologically 
feasible  to  ascertain  their  level  in 
drinking  water.  The  SDWA  authorizes 
EPA  to  promulgate  a  treatment 
technique  in  lieu  of  an  MCL  when 
analysis  is  not  feasible.  Consequently, 
EPA  is  proposing  a  treatment  technique 
for  both  acrylamide  and 
epichlorohydrin.  EPA  will  continue  to 
conduct  research  on  analytical  methods 
for  these  contaminants. 

Although  analytical  methods  exist  to 
determine  styrene  in  drinking  water 
(described  in  section  V),  styrene  may 
not  be  stable  in  all  drinking  waters  since 
it  appears  to  react  with  chlorine. 
Therefore,  in  addition  to  an  MCL,  EPA  is 
providing  guidance  for  public  water 
systems  using  polymers  containing 
styrene.  EPA  recommends  that  public 
water  systems  follow  this  guidance  to 
minimize  the  amount  of  styrene  which 
may  enter  the  drinking  water  supply. 
Acrylamide,  epichlorohydrin,  and 
styrene  are  introduced  as  impurities  in 
water  treatment  chemicals  and  contact 
surfaces  primarily  during  wafer 
treatment,  storage  and  distributiort 
These  chemicals  are  present  in  polymers 
and  copolymers  used  as  coagulant  aids 
and  ion  exchange  resins  in  water 
treatment  processes  and  as  grout  and 
protective  paints  in  the  interior  of  water 
tanks  and  pipes.  Polyacrylamide  used  as 
flocculant  is  extremely  water  soluble 
and  is  not  expected  to  be  removed 
during  normal  treatment.  Styrene- 
divinylbenzene  cross-linked  copolymer, 
which  is  the  basic  resin  material  for  ion 
exchange  media,  may  contain  residual 
styrene.  The  use  of  acrylamide, 
epichlorohydrin.  and  styrene  poliTners 
is  widespread  in  drinking  water  systems 
and  highly  desirable  because  these 
materials  are  effective  in  removing  other 
drinking  water  contaminants.  Because  a 
large  segment  of  the  U.S.  population 
may  be  exposed  to  these  substances. 


EPA  is  proposing  a  treatment  technique 
for  acrylamide  and  epichlorehydrin  to 
limit  the  exposure  via  drinking  water. 

Because  no  standardized  analytical 
methods  exist  to  determine  acrylamide 
and  epichlorohydrin  in  drinking  water 
and  accurate  measurement  of  styrene 
may  be  complicated  by  styrene's 
decomposition  in  dtlorinated  water, 
EPA  believes  that  limiting  their 
introduction  into  drinking  water  via 
treatment  appears  to  be  the  most 
effective  means  to  reduce  exposure  to 
these  contaminants. 

In  determinmg  the  proposed  treatment 
techniques  for  actrylamide, 
epichlorohydrin  and  guidance 
procedures  for  styrene.  EPA  is  relying 
upon  information  and  data  collected 
during  operation  of  EPA's  Drinking 
Water  Additives  Advisory  Program. 
EPA  formerly  operated  this  program  to 
provide  technical  assistance  to 
concerned  parties  in  evaluating  drinking 
water  additives  products.  Due  to 
resource  constraints,  the  Agency  has 
decided  to  terminate  this  federal 
program  and  is  seeking  to  help  establish 
a  program  in  the  private  sector.  See  S3 
PR  25586  (July  7. 1986). 

1.  Acrylamide 

EPA  proposes  to  control  hiunan 
exposure  to  acrylamide  by  limiting  the 
level  that  may  be  used  in  products  used 
diu-ing  the  treatment  of  drinking  water. 
EPA  is  proposing  that  this  level  be 
based  on  the  lowest  level  of  the 
monomer  which  can  be  achieved  by 
current  manufacturing  technology.  EPA 
determined  during  operation  of  the 
Drinking  Water  Additives  Advisory 
Program  that  the  level  of  residual 
monomer  in  the  polymer  product  can  be 
reliably  measured.  This  level  is 
measured  regularly  by  polymer 
manufacturers  who  certify  such  levels  to 
EPA.  utilities,  and  State  authorities. 
Under  the  proposed  rule,  water  systems 
must  certify  to  the  State  that  the  amount 
of  residual  monomer  in  the  polj-mer  and 
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the  dosage  rate  do  not  exceed  specified 
levels. 

Under  the  Drinking  Water  Additives 
Advisory  Program,  the  maximum 
acceptable  level  of  acrylamide  in 
polyacrylamide  was  0.05  percent.  The 
maximum  use  level  of  polyacrylamide 
as  a  flocculant  was  1  ppm.  The 
acrylamide  guidance  level  was  adopted 
from  the  FDA  regulations  for 
polyacrylamide  as  a  secondary  direct 
food  additive.  This  level  of  acrylamide 
is  consideted  to  be  the  lowest  feasible 
level  that  can  be  achieved  using 
available  manufacturing  practices. 
Therefore,  the  proposed  treatment 
technique  requires  that  PWSs  not 
exceed  these  levels  when  acrylamide  is 
used  during  water  treatment 

EPA  has  estimated  the  possible 
exposure  that  might  occur  as  a  result  of 
this  treatment  technique  in  order  to 
assure  that  this  approach  adequately 
protects  the  public  against  the 
carcinogenic  effects  of  acrylamide.  EPA 
believes  that  using  polyacrylamide  as  a 
flocculating  agent  is  the  major  source  of 
potential  contamination  of  drinking 
water  by  acrylamide.  Therefore,  EPA 
has  estimated  that  approximately  90 
percent  of  acrylamide  in  water  results 
from  this  use.  The  remaining  10  percent 
is  estimated  to  be  contributed  from 
other  sources,  including  quantities 
present  in  raw  water  and  leaching  from 
polyacrylamide  containing  adhesives. 
grouts  and  paints  in  contact  with 
drinking  water.  If  one  makes  the  worst 
case  assumption  that  all  of  the  residual 
monomer  remains  in  water  during 
flocculation  this  yields  a  maximum  of 
0.0005  mg/1  acrylamide  in  finished 
water.  Taking  into  account  exposure 
through  leaching  of  polyacrylamide 
materials,  total,  human  exposure  to 
acrylamide  via  drinking  water  will  at  a 
maximum  be,  approximately  0.00055 
mg/1. 

EPA  believes  this  estimate  of  the 
acrylamide  in  finished  water  is  high 
because  most  of  the  acrylamide  will 
hydrolize  or  otherwise  react  to  reduce 
the  monomer  level.  However,  the 
upperbound  theoretical  estimated 
excess  cancer  risk  at  the  above 
concentration  is  5xl0"»  for  a  70-kg 
adult  who  ingests  2  liters  of  drinking 
water  per  day  over  a  70-year  lifetime. 
This  estimate  represents  the  upper  95 
percent  confidence  limit  from 
extrapolations  prepared  by  EPA's 
Cancer  Assessment  Group  using  the 
linearized  multistage  model.  This  risk 
level  falls  within  the  10"*  to  10'«  range 
generally  considered  by  the  Agency  as 
acceptable. 

Several  analytical  methods  have 
recently  been  reported  in  the  literature 
for  the  detection  of  acrylamide  in 


drinking  water  in  the  parts  per  billion 
range  [see  Daughton.  C.G.  1988. 
"Quantitation  of  Acrylamide  (and 
Polyacrylamide):  Critical  Review  of 
Methods  for  Trace  Determination/ 
Formulation  Analysis  and  Future 
Research  Recommendations";  Report 
prepared  for  the  California  PubUc 
Health  Foundation.  Bericeley,  CA:  and 
Letterman,  Raymond  D.  and  Pero. 
Richard  W.  198a  "Polyelectrolyte 
Coagulants  in  Water  Treatment  as 
Assessment  of  Research  Needs";  Report 
prepared  for  the  AWWA  Research 
Foundation,  July  1968].  These  methods 
have  not  been  validated  by  EPA  for 
analysis  of  drinking  water  samples  and 
determinations  of  method  detection 
limits  (MDLs)  and  practical  quantitation 
levels  (PQLs). 

EPA  will  study  the  usefulness  of  these 
methods  for  this  regulation.  If  EPA 
determines  that  the  method  is 
technologically  and  economically 
feasible,  the  establishment  of  an  MCL 
for  acrylamide  may  be  appropriate.  If  an 
MCL  is  established,  the  level  would 
depend  upon  the  feasibility  of 
attainment  the  detection  limit  the  PQL, 
cost  and  carcinogenic  risk.  At  this  time, 
these  factors  have  not  been  determined. 
EPA  anticipates  that  under  an  MCL„ 
monitoring  would  be  tied  to  system 
vulnerability  based  on  the  use  of 
polyacrylamide.  If  EPA  determines  that 
it  is  feasible  to  establish  an  MCL  for  this 
contaminant,  the  Agency  will  solicit 
comment  on  a  proposed  MCL  at  that 
time.  EPA  requests  comments  on  the 
alternative  of  establishing  an  MCL  and 
the  potential  methodologies  to  analyze 
acrylamide  in  drinking  water. 

2.  Epichlorohydrin 

Several  epichlorohydrin  polymers  and 
copolymers  were  accepted  as 
flocculating  agents  by  EPA's  Drinking 
Water  Additives  Advisory  Program.  . 
Epichlorohydrin  polymers  and 
copolymers  are  also  used  as  contact 
surfaces  for  drinking  water  storage  and 
distribution  facilities.  The  most  common 
residual  epichlorohydrin  concentration 
accepted  in  flocculating  agents  by  EPA's 
Drinking  Water  Additives  Advisory 
Program  was  0.01  percent  at  a  maximum 
usage  rate  of  20  ppm,  though  some 
flocculating  agents  were  accepted  at 
lower  levels.  EPA  proposes  that  the 
maximum  residual  epichlorohydrin 
content  concentration  in  flocculating 
agents  shall  not  exceed  .01  percent  at  a 
maximum  usage  rate  of  20  ppm. 

To  evaluate  the  possible  health  efl'ects 
associated  with  the  .01  percent  level, 
EPA  conservatively  assumed  that  all  the 
residual  epichlorohydrin  monomer 
remains  following  flocculation.  This 
results  in  an  epichlorohydrin 


concentration  in  treated  water  of  0.002 
mg/1.  If  one  assumes,  as  was  asumed 
with  regard  to  acrylamide.  that  10 
percent  of  the  total  epichlorohydrin  in 
drinking  water  is  introduced  firom 
indirect  sources  (leaching  from  contact 
surfaces)  and  the  remaining  90  percent 
is  derived  from  epichlorohydrin- 
containing  flocculating  agents,  the 
nominal  epichlorohydrin  concentration 
m  drbiking  water  would  be  a0022  mg/L 
At  0.0022  mg/1  the  upper  bound 
hjrpothetical  cancer  risk  calculated 
using  the  multistage  model  (95  percent 
upper  confidence  limit)  for  a  70-kg  adult 
consuming  2  liters  of  water  per  day  over 
a  70-year  lifetime  would  be  6  X 10'^ 
(EPA/CAG). 

The  regulations  for  epichlorohydrin  in 
drinking  water  are  based  upon 
limitations  on  conditions  of  use  of 
epichlorohydrin-based  polymers  as  part 
of  a  treatment  technique  and  polymer 
quality  specifications  based  upon 
available  manufacturing  technology. 

Epichlorohydrin-based  polymers 
employed  as  indirect  additives  in 
drinking  water  must  contain  no  more 
than  0.01  percent  residual 
epichlorohydrin.  assuming  a  maximum 
dose  of  20  ppm  of  polymer.  The  Food 
and  Drug  Administration  (FDA)  has 
established  residual  levels  of  .001 
percent  for  certain  food  additive 
apphcations  (21  CFR  173.60).  EPA 
requests  comments  concerning  whether 
FDA's  food  additive  limitations  are 
relevant  to  the  Agency's  proposed 
standard  for  epichlorohydrin-based 
drinking  water  applications. 

Based  upon  information  available  to 
date.  EPA  believes  the  0.01  percent  level 
represents  the  lowest  feasible  attainable 
level  since  products  containing  0.01 
percent  epichlorohydrin  are  widely 
available  at  no  incremental  cost  to 
pubUc  water  systems.  If  products  with 
less  epichlorohydrin  are  available, 
systems  may  use  them.  However,  given 
the  extremely  low  risks  of  the  0.01 
percent  level  proposed  by  EPA,  lower 
.esidual  levels  would  offer  negligible 
improvements  to  public  health.  In 
addition,  such  products  may  be  more 
costly  for  public  water  systems. 

3.  Styrene 

EPA  proposes  an  MCL  of  0.005  mg/1 
and  0.1  mg/1  for  styrene  (see  Section  V 
of  this  proposal).  However,  EPA 
recognizes  that  measurement  of  styrene 
may  be  problematic  in  certain  instances. 
EPA  believes  that  recommending  a 
guidance  level  for  styrene  in  styrene 
copolymers  used  as  additives  can 
reduce  further  styrene  exposure  via 
drinking  water.  EPA's  Drinking  Water 
Additives  Advisory  Program 


recommended  several  styrene 
copoljrmers  as  secondary  direct 
adiditives  (e.g..  as  ion  exchange  resins, 
coagulant  aids,  etc.).  Among  styrene 
copolymers,  the  lowest  styrene  residual 
monomer  concentration  is  0.09  ppm  at  a 
recommended  dose  of  20  mg/1. 
Assuming  that  all  the  residual  styrene 
associated  with  the  polymer  remains  in 
water,  this  would  result  in  a  styrene 
concentration  of  0.000002  mg/1. 

Because  EPA's  Drinking  Water 
Additives  Advisory  Program  data  base 
on  the  range  of  residual  styrene 
concentrations  in  styrene  copolymers 
was  somewhat  limited,  the  technology 
to  produce  styrene  copolymers  at  0.09 
ppm  may  not  be  commonly  available  for 
use  by  PWSs  throughout  the  United 
States.  Consequently,  a  ten-fold  upward 
adjustment  for  the  minimum  residual 
concentration  (i.e,  0.9  ppm),  was  used  to 
account  for  this  uncertainty.  At  this 
residual  concentration  and  an 
application  rate  of  20  mg/1  the 
concentration  in  water  under  worst  case 
conditions  would  be  0.00002  mg/I.  This 
concentration  level  is  still  significantly 
lower  than  the  proposed  MCLs  for 
styrene. 

EPA  recommends  that  styrene 
copolymers  intended  for  use  as  ion- 
exchange  resins  follow  additional  use 
restrictions:  (1)  The  resin  bed  should  be 
thoroughly  cleaned  by  washing  with  a 
minimum  of  five  bed  volumes  of  water 
prior  to  distributing  water  to  consumers; 

(2)  the  rinse  water  should  be  discarded; 

(3)  the  temperature  of  the  water  passing 
through  the  resin  bed  should  be 
maintained  at  25  "C  or  less;  and  (4)  the 
flow  rate  of  the  water  passing  throu^ 
the  bed  should  be  more  than  2  gallons/ 
cubic  ft/minute.  These  use  conditions 
are  adapted  from  FDA  regulations 
governing  the  use  of  polymeric  styrene- 
divinylbenzene  ion  exchange  resins  for 
treatment  of  bulk  quantities  of  aqueous 
food  and  water  (21  CFR  173.25). 

4.  Summary 

The  approaches  described  above  for 
controlling  acrylamide,  epichlorohydrin, 
and  styrene  occurrence  in  drinking 
wafer  are  based  on  the  lowest  monomer 
level  which  is  achievable  with  current 
manufacturing  technology.  These  levels 
were  determined  by  EPA  through  its 
experience  with  the  Drinking  Water 
Additive  Advisory  Program.  The 
resulting  monomer  levels  in  polymeric 
drinking  water  additives  are  0.0005  mg/1 
for  acrylamide  and  a002  mg/1  for 
epichlorohydrin.  0.00002  mg/1  is  also 
recommended  as  the  monomer  level 
when  styrene  is  used  as  an  additive. 
Compliance  for  acrylamide  and 
epichlorohydrin  will  be  determined  by 
water  systems  certifying  to  the  State 
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that  the  combination  of  dose  and 
monomer  level  in  the  product  do  not 
exceed  these  specified  monomer  levels. 
Similarly,  a  recommended  treatment 
technique  for  styrene  is  provided  in  this 
notice  in  addition  to  the  MCL. 

Each  public  water  system  must 
amiually  certify  to  the  State  that  it 
achieves  the  specified  levels  by  not 
exceeding  the  specified  dosage  levels. 
For  acrylamide,  the  public  water  system 
may  not  exceed  0.05  percent  acrylamide 
in  polyacrylamide  dosed  at  1  ppm.  For 
epichlorohydrin,  the  public  water 
system  may  not  exceed  0.01  percent 
residual  epichlorohydrin  concentration 
dosed  at  20  ppm.  For  styrene,  EPA 
recommends  that  public  water  systems 
not  exceed  1  ppm  in  styrene  copolymers 
used  as  direct  additives  and  as  resins. 
Public  comments  are  requested  on  the 
treatment  control  approach  described 
above  for  acrylamide,  epichlorohydrin 
and  the  guidance  for  controlling  styrene. 

V.  Variances  and  Exemptions 

A.  Variances 

Under  section  1415(aKl)(A)  of  the 
SpWA,  EPA  or  a  State  which  has 
primary  enforcement  responsibility  (i.e., 
primacy)  may  grant  variances  fivm 
MCLs  to  those  public  water  systems  that 
cannot  cmnply  with  the  MCLs  because 
of  characteristics  of  the  water  sources 
that  are  reasonably  available.  A 
variance  may  only  be  granted  to  those 
systems  which  have  installed  BAT  as 
identified  by  EPA  pursuant  to  section 
1415.  Thou^  EPA  is  not  proposing  that 
BATs  meet  specified  performance 
criteria,  EPA  soUcits  comments  on  this 
issue.  EPA  at  the  time  of  final 
promulgation  of  this  rule  may  specify 
minimum  performance  criteria  before  a 
variance  is  issued. 

Furthermore,  before  EPA  or  a  State 
may  grant  a  variance,  it  must  find  that 
the  variance  will  not  result  in  an 
unreasonable  risk  to  health.  The  levels 
representing  an  unreasonable  risk  to 
health  for  each  of  the  contaminants  in 
this  proposal  will  be  addressed  in  a 
subsequent  Federal  Register  notice.  In 
general  the  unreasonable  risk  to  health 
level  would  reflect  acute  and  subchronic 
toxicity  for  short-term  exposures  and 
high  carcinogenic  risks  for  long-term 
exposures  (as  calculated  using  the 
linearized  multistage  model  in 
accordance  with  the  Agency's  risk 
assessment  guidelines). 

Under  section  1413(a)(4),  States  that 
choose  to  issue  variances  must  do  so 
under  conditions,  and  in  a  manner, 
which  are  no  less  stringent  than  EPA 
allows  in  section  1415.  States  may  adopt 
standards  which  are  more  stringent  than 
the  EPA  standards. 


EPA  specifies  BATs  for  varia.nce 
purposes.  EPA  may  vary  its  BAT 
findings  under  section  1415  for  variancps 
from  its  BAT  findings  under  section  1412 
for  MCLs  depending  on  a  number  of 
factors,  including  system  size,  piiysii  cil 
conditions  related  to  engineering 
feasibility,  and  MCL  compliance  costs. 

1.  Best  Available  Technology  for 
Inorganic  Compounds 

Table  30  shows  the  BATs  that  EP.^  is 
proposing  for  variance  purposes  for 
inorganic  compounds.  EPA  has  not 
proposed  coagulation/filtration  or  lime 
softening  as  BAT  for  small  systems  (i.e.. 
those  systems  ^  500  connections)  for  the 
purpose  of  granting  variances  because 
they  are  not  technologically  feasible  for 
small  systems,  as  noted  below. 

Coagulation/filtration  and  lime 
softening  of  the  heavy  metals  (i.e.. 
barium,  cadmium,  chromium,  mercury 
and  selenium)  are  more  complex  than 
conventional  treatment  (i.e.,  treatment 
for  turbidity  removal).  Their  complexity 
results  in  the  need  for  increased 
operating  time  and  expertise  to  operate 
coagulation/filti-ation  and  lime  softening 
systems.  This  complexity  is  a  result  of: 
(a)  Generally  higher  pH  requirements  for 
precipitation  of  heavy  metals  than  for 
turbidity:  (b)  differences  in  coagulant 
selection,  generally  favoring  the  iron 
salts;  (c)  much  higher  doses  of 
coagulants  or  lime  to  precipitate  hea\-y 
metals  than  for  conventional  turbidity 
removal  or  lime  softening;  and  (d)  larger 
sedimentation  basins  tmd  possible  two- 
stage  processes  (one  for  turbidity 
softening  and  one  for  metals 
precipitation).  Consequently,  EPA 
beheves  coagulation/filtration  and  lime 
softening  are  too  complex,  as  measured 
by  operating  time  and  the  level  of 
expertise  required,  for  small  systems. 

Costs  of  installing  and  operating 
reverse  osmosis,  activated  alumina,  and 
ion  exchange  are  relatively  high  for 
small  systems  compared  to  large 
systems.  EPA  requests  comment  on 
whether  these  technologies  should 
constitute  BAT  for  small  systems  under 
section  1415.  EPA  is  continuing  to 
evaluate  what  costs  are  reasonable  for 
public  water  systems.  Conunenters  are 
encouraged  to  provide  comment  on  whdt 
should  constitute  BAT  for  small 
^systems.  The  Agency  is  currently 
developing  affordabilily  criteria  and  will 
request  public  comment  on  those  criteria 
in  a  separate  notice.  After  public 
comment  the  Agency  may  use  them  in 
this  rulemaking. 

With  regard  to  BAT  under  section 
1415.  EPA  requests  comment  on:  (1) 
Whether  other  technologies  should  be 
considered  BAT  under  section  1415  for 
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the  ICX^s;  (2)  whether  it  is  appropriate  to 
exclude  coagulation/filtration  and  lime 
softening  for  small  systems;  and  (3)  the 
appropriateness  of  reverse  osmosis 


(RO).  ion  exchange  and  activated 
alumina  as  BAT  under  section  1415  for 
small  systems.  EPA  notes  that  RO  offers 
the  benefit  of  multiple  contaminant 

Table  30.— BAT  FOR  ICXJs  FOR  Variances 


removal  and  desalting,  which  makes  RO 
technology  especially  attractive  for 
some  drinking  water  systems,  including 
small  systems. 


tnoigank:  contaminant 


Baiiwn 

Cadmium 

Ctwomium  HI- 
CtwomiumVI. 
Mareuiy 


S«leniura  IV  (i 
Selenium  VI  (I 


Best  availabte  technologies 


Activated 

alumina 


Coagulation/ 
filtration' 


X 


Com>sion 
control 


Directs 
diatomHe 
flrtration 


Granular 

activated 

cartxxi 


Ion 
exchange 


Lime 
softeningi 


X 
X 
X 

x« 

X 
X 


Reverse 
osmosis 


X 
X 

X 
X 

x» 

X 
X 

X 


i  B?!^*?  K7Slrc^SS^!?2JS«"dS^^^  10  ug/1.  Coagmat^n/FMtration  tor  mercury  removal  «lude.  PAC  addit«n  or  poet-filtration  GAC 
column  whara  high  organic  mercury  is  present  m  source  water. 


2.  Best  Available  Technology  for 
Synthetic  Organic  Chemicals 

EPA  proposes  granular  activated 
carbon  as  BAT  for  SOCs  under  section 
1415  for  all  size  systems  (see  Table  23). 
FTA  is  proposed  as  BAT  for  the  volatile 
SOCs  and  EDB  and  DBCP.  EPA  believes 
these  technologies,  as  discussed  in 
Section  IV.  are  technologically  and 
economically  feasible  for  all  size 
systems. 

EPA.  however,  specificially  requests 
conunent  on  whether  PTA  should  be 
BAT  under  section  1415  for  DBCP  and 
EDB  in  light  of  the  fact  that  air  to  water 
ratios  of  greater  than  100  would  be 
required  for  90  to  99  percent  removal, 
resulting  in  increased  costs. 

3.  Use  of  POU  Devices  and  Bottled 
Water 

Under  secUon  1415(a)(l)(A)(ii)  of  the 
Act.  when  the  State  grants  a  variance,  it 
must  prescribe  an  implementation 
schedule  of  any  additional  required 
control  measures.  The  State  may  require 
the  use  of  POU  devices,  bottled  water, 
or  other  mitigating  measures  as 
"additional  control  measures"  as  a 
condition  if  an  uiu^asonable  risk  to 
health  exists.  EPA  has  previously 
promulgated  regulations  specifying 
when  POU  devices  and  bottled  water 
may  be  used.  (See  52  FR  25690.  25701- 
25702.  and  25708.  July  8. 1987.)  This 
proposed  rule  would  extend  those 
provisions  to  cover  the  contaminants  in 
this  notice.  EPA's  explanation  for  those 
provisions  was  explained  in  the  July  8, 
1987  rulemaking. 

B.  Exemptions 

Under  section  1416(a).  a  State  or  EPA 
may  grant  an  exemption  extending 


deadlines  for  compliance  with  a 
treatment  technique  or  MCL  if  it  finds 
that  (1)  due  to  compelling  factors  (which 
may  include  economic  factors),  the  PWS 
is  unable  to  comply  with  the 
requirement:  (2)  the  exemption  will  not 
result  in  an  unreasonable  risk  to  human 
health;  and  (3)  the  system  was  in 
operation  on  Uie  effective  date  of  the 
NPDWR.  or.  for  a  system  not  in 
operation  on  that  date,  that  no 
reasonable  alternative  source  of 
drinking  water  is  available  to  the  new 
system. 

If  EPA  or  a  State  grants  an  exemption 
it  must  at  the  same  time  prescribe  a 
compUance  schedule  (including 
increments  of  progress)  and  it  may 
specify  appropriate  control  measures 
that  the  system  must  meet  while  the 
exemption  is  effective.  Under  section 
1416(2)(A).  the  schedule  must  require 
compliance  within  one  year  after 
issuance  of  the  exemption.  However, 
section  1416(b)(2)(B)  states  that  EPA  or 
the  State  may  extend  the  final 
compliance  date  for  a  period  not  to 
exceed  three  years,  if  the  public  water 
system  is  taking  all  practicable  steps  to 
comply  and  one  of  the  following 
conditions  applies:  (1)  The  system 
cannot  comply  without  capital 
improvements  which  cannot  be 
completed  within  the  period  of  the 
exemption:  (2)  in  the  case  of  a  system 
which  needs  financial  assistance  for  the 
necessary  implementation,  the  system 
has  entered  into  an  agreement  to  obtain 
financial  assistance;  or  (3)  the  system 
has  entered  into  an  enforceable 
agreement  to  become  part  of  a  regional 
public  water  system.  For  public  water 
systems  which  serve  less  than  500 
service  connections  and  which  need 


financial  assistance  for  the  necessary 
improvements.  EPA  or  the  State  may 
renew  an  exemption  for  one  or  more 
additional  two-year  periods  if  the 
system  establishes  that  it  is  taking  all 
practicable  steps  to  meet  the 
requirements  noted  above. 

Under  section  1416(d),  EPA  is  required 
to  review  State-issued  exemptions  at 
least  every  three  years  and.  if  the 
Administrator  finds  that  a  State  has,  in 
a  substantial  number  of  instances, 
abused  its  discretion  in  granting 
exemptions  or  failed  to  prescribe 
schedules  in  accordance  with  the 
statute,  the  Administrator,  after 
following  established  procedures,  may 
revoke  or  modify  those  exemptions  and 
schedules.  EPA  will  use  these 
procedures  to  scrutinize  exemptions 
granted  by  States  and.  if  appropriate, 
may  revoke  or  modify  exemptions. 

As  a  condition  for  receiving  an 
exemption,  the  State  may  require  the 
use  of  POU  devices  or  bottled  water  for 
the  duration  of  the  exemption.  The 
exemption  conditions  are  the  same  as 
those  referenced  in  the  variance  section. 

VI.  Compliance  Monitoring 
Requirements 

A.  Background 

Compliance  monitoring  requirements 
are  proposed  to  determine  whether 
community  (CWS)  and  non-transient, 
non-community  water  systems  and 
transient  non-community  water  systems 
(for  nitrate/nitrite  only)  supply  drinking 
water  that  meets  the  MCLs.  EPA  is 
proposing  these  monitoring 
requirements  under  section  1445  of  the 
SDWA. 


Although  section  1412(b)  of  die  SDWA 
provides  that  the  National  Primary 
Drinking  Water  Regulations  (as 
described  in  section  1401)  take  effect  18 
months  after  their  promulgation,  under 
section  1445  there  is  no  such  limitation 
for  monitoring,  reporting,  and 
recordkeeping  regulations.  To  allow  the 
monitoring  requirements  to  be  effective 
within  30  days  of  promulgation.  EPA 
proposes  to  promulgate  these 
regulations  under  section  1445.  Effective 
18  months  after  promulgation,  the 
monitoring  requirements  will  also  be 
deemed  to  be  promulgated  under  section 
1412.  This  change  will  allow  systems  to 
complete  monitoring  and  analysis  by  the 
effective  date  of  the  MCLs  (effective 
date  of  the  MCLs  are  18  months  after 
promulgation  of  this  regulation).  Each 
contaminant  in  this  proposed  rule  is 
classified  using  the  three-tiered 
approach  (presented  in  the  Advanced 
Notice  of  Proposed  Rulemaking 
published  on  October  5, 1983. 48  FR 
45502).  The  tiers  are  as  follows: 

r/er/— Those  contaminants  which 
occur  with  sufficient  frequency,  are  of 
sufficient  concern  to  warrant  national 
regulation  (MCLs),  and  therefore  require 
uniform  monitoring  and  reporting  (M/R) 
requirements. 

r/er//— Those  contaminants  which 
occur  with  limited  frequency,  are  of 
sufficient  concern  to  warrant  national 
regulation  (MCLs).  and  therefore  justify 
flexible  monitoring  requirements  based 
on  vulnerability  assessments. 

Tier  III— Those  contaminants  which 
occur  with  limited  frequency  and  are  not 
of  sufficient  concern  to  warrant 
development  of  a  national  regulation 
(MCL).  but  for  which  EPA  may  provide 
non-regulatory  health  guidance  to  States 
and  water  systems. 

The  main  difference  between  Tier  I 
and  n  contaminants  is  the  probability 
and  predictability  of  occurrence, 
although  the  health  implications  of 
contaminants  in  the  two  groups  may  be 
similar.  The  three-tiered  approach  was 
developed  to  provide  a  framework  for 
developing  both  MCL  and  monitoring 
requirements  based  on  the  health 
significance  of  the  contaminants  in 
drinking  water,  the  occurrence,  and  the 
predictability  of  occurrence  or  potential 
occurrence. 

EPA  proposes  to  classify  all  inorganic 
contaminants  in  this  proposal  as  Tier  II 
contaminants  except  nitrate  and  nitrite, 
which  are  classified  as  Tier  I 
contaminants.  This  proposed 
classification  is  based  in  part  on  the 
recommendations  from  a  Workshop  on 
Revised  Drinking  Water  Regulations  for 
Inorganics  and  Corrosion  By-products 
held  on  June  4-6, 1985.  The  results  from 
this  workshop  are  summarized  in  the 
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Methods  and  Monitoring  Document  for 
Inorganic  Contaminants. 

Nitrate  and  nitrite  are  proposed  as 
Tier  I  contaminants  because  the 
presence  of  nitrates  is  widespread  in 
drinking  water  supplies  and  their 
presence  is  associated  with  acute 
adverse  health  effects  in  infants.  In 
addition,  nitrate/nitrite  occurrence  is 
expected  to  continue  due  to  the 
widespread  use  of  fertilizers. 

All  the  SOCs  are  proposed  as  Tier  II 
contaminants.  Tier  II  includes  those 
contaminants  whose  occurrence  may  be 
predictable  in  drinking  water  based 
upon  a  multiplicity  of  factors  such  as 
geological  conditions,  use  patterns  (e.g.. 
pesticides),  type  of  source,  historic 
record,  or  the  nature  of  the  distribution 
system.  Tier  II  contaminants  appear  to 
warrant  giving  States  discretion  so  that 
monitoring  requirements  are  tailored  to 
local  conditions.  Tjhus.  although 
compliance  with  the  MCL  is  required  in 
all  cases.  EPA  is  providing  States  the 
latitude  to  tailor  monitoring 
requirements  for  each  system  provided 
the  minimum  Federal  standards  are  met. 

EPA  has  divided  the  SOCs  into  two 
groups  to  propose  monitoring 
requirements: 

Group  A— Ten  Volatile  Synthetic  Otsanic 
Chemicals  (VOCs) 


018-1,2- 

Dichloroethylene 
1.2- 

Dichloropropane 
o-Dichlorobenzene 
Ethylbenzene 
Monochloroben- 

zene 


Toluene. 

trans-1.2- 

Dichloroethylene 
Xylenes  (total) 
Tetrachloroethylene 
Styrene. 


Group  S-SOCs:  Eighteen  PesUcides  and 
Polychlorinated  Biphenyls  (PCBs) 

Alachlor  Ethylene  dibromide 

(EDB). 
Aldicarb  Heptachlor 

Aldicarb  sulfone         Heptachlor  Epoxide 
Aldicarb  sulfoxide      Lindane 
Atrazine  Methoxychlor 

Carbofuran  Polychlorinated 

biphenyls  (PCBs) 
Chlordane  Pentachlorophenol 

Dibromochloropro-     Toxaphene 

pane  (DBCP) 
2.4-D  2.4.5-TP  (Silvex). 

EPA  has  separated  the  SOCs  into  two 
groups  for  three  reasons.  First,  the 
sources  and  mechanisms  of 
contamination  of  drinking  water  are 
different  for  Groups  A  and  B.  VOCs  are 
most  likely  to  occur  in  areas  with 
considerable  industrial  activity,  while 
pesticides  are  most  likely  to  occur  in 
areas  with  considerable  agricultural 
activity.  Second,  the  available 
occurrence  data  indicate  that  the 
presence  of  VOCs  is  more  widespread 


throughout  the  U.S.  than  the  presence  of 
pesticides.  Therefore  pesticide 
monitoring  can  be  targeted  based  ofi 
knowledge  of  pesticide  use  and  croppiT;g 
patterns.  Third,  the  same  analytical 
methods  are  used  to  monitor  all  the 
VOCs  in  Group  A,  while  different 
techniques  are  needed  to  monitor  the 
pesticides  and  PCBs  in  Group  B. 

In  developing  the  proposed 
compliance  monitoring  requirements  for 
these  contaminants,  EPA  considered: 

(1)  The  likely  source  of  drinking  water 
contamination.  (2)  differences  between 
ground  and  surface  water  systems.  (3) 
samples  which  are  representative  of 
consumer  exposure,  (4)  sample 
collection  and  analysis  costs,  (5)  use  of 
historical  monitoring  data  which 
identifies  vulnerable  systems  and 
subsequently  specifies  monitoring 
requirements  for  vulnerable  systems.  (6) 
the  limited  occurrence  of  some 
contaminants,  and  (7)  the  need  for 
States  to  tailor  monitoring  requirements 
to  system-specific  conditions. 

Monitoring  requirements  for  surface 
and  ground  water  systems  are 
addressed  separately  because:  (1)  The 
sources  and  mechanisms  of 
contamination  for  ground  and  surface 
wafer  systems  are  different,  (2)  the 
overall  quality  of  surface  waters  tends 
to  change  more  rapidly  with  time  than 
does  the  quality  of  ground  waters.  (3) 
seasonal  variations  tend  to  affect 
surface  waters  more  than  ground 
waters,  and  (4)  spatial  variations  are 
more  important  in  ground  waters  than  in 
surface  waters  since  groundwater 
contamination  is  often  a  localized 
problem  confined  to  one  or  several  wells 
within  a  system.  Therefore,  monitoring 
frequency  is  an  important  factor  for 
surface  water  systems  while  sampling 
location  is  important  for  groundwater 
systems.  The  proposed  monitoring 
requirements  require  surface  water 
systems  to  monitor  more  frequently  than 
groundwater  systems. 

EPA  desires  monitoring  requirements 
which  ensure  the  statutory  goal  of 
compliance  with  the  MCLs  and 
efficiently  utilize  State  and  utility 
resources.  A  major  goal  is  to  ensure 
these  monitoring  requirements  are 
consistent  with  monitoring  requirements 
promulgated  previously  by  EPA.  The 
monitoring  program  proposed  by  EPA 
focuses  monitoring  in  individual  public 
water  systems  to  the  contaminants  that 
are  likely  to  occur.  This  approach 
includes: 

•  For  the  volatile  SOCs  listed  in 
§  141.61(a).  allowing  States  to  reduce 
monitoring  frequencies  based  upon  a 
vulnerability  assessment.  For  the 
pesticides  and  PCBs  listed  in  §  141.61(c). 
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requiring  only  vulnerable  systems  to 
monitor. 

•  Allowing  States  to  target  monitoring 
to  those  systems  which  are  vulnerable 
to  a  particular  contaminant. 

•  Allowing  the  use  of  recent 
monitoring  data  in  lieu  of  new  data  if 
the  system  has  conducted  a  monitoring 
program  using  reliable  analytical 
methods. 

•  Encouraging  the  States  to  use 
historical  monitoring  data  meeting 
specified  quality  requirements  and  other 
available  records  to  make  decisions 
regarding  a  system's  vulnerability. 

•  Requiring  all  vulnerable  systems  to 
conduct  repeat  monitoring  unless  the 
system  demonstrates  that  its 
vulnerability  status  has  changed. 

•  Designating  sampling  locations  and 
frequencies  that  permit  simultaneous 
monitoring  for  all  regulated 
contaminants,  whenever  possible. 

•  Requiring  that  samples  be  taken 
during  high  vulnerability  times  for  those 
contaminants  whose  concentration  may 
fluctuate  seasonally  (e.g..  nitrates, 
pesticides). 

B.  Rounding  of  Analytical  Results  for 
Compliance  Determination 

The  procedure  to  be  followed  in 
determining  compliance  with  the  revised 
regulations  for  both  the  inorganic  and 
organic  chemicals  is  as  follows:  Data 
reported  to  the  State  or  EPA  should 
contain  the  same  number  of  significant 
digits  as  the  MCL  In  calculating  data  for 
compliance  purposes,  numbers  should 
be  rounded  off  to  one  significant  digit. 
The  last  significant  digit  should  be 
increased  by  one  unit  if  the  digit 
dropped  is  5, 6. 7. 8.  or  9.  If  the  digit  is  a 
1.  2.  3,  or  4,  the  preceding  number  does 
not  change.  For  example,  analytical 
results  for  mercury  of  0.0016  mg/l  would 
be  reported  as  0.002  mg/l.  while  results 
of  0.23  mg/I  for.pentachlorophenol 
would  be  reported  as  0.2  mg/l.  For 
nitrate,  results  of  10.4  mg/l  would  be 
roimded  to  10  mg/l.  while  a  value  of  10.6 
mg/I  would  be  rounded  to  11  mg/l  and 
would  be  in  violation  of  the  MCL. 

C.  Inorganic  Chemical  Monitoring 
Requirements 

1.  Introduction 

EPA  proposes  to  change  the  existing 
monitoring  requirements  for  barium, 
cadmium,  chromium,  mercury,  nitrate, 
and  selenium  and  proposes  new 
monitoring  requirements  for  asbestos 
and  nitrite.  In  addition.  EPA  proposes  to 
reorganize  the  current  fluoride 
monitoring  requirements  in  \  141.23(g) 
and  include  fluoride  in  the  monitoring 
requirements  applicable  to  barium, 
cadmium,  etc.  Including  fluoride  in  the 


requirements  applicable  to  the  other 
inorganics  is  not  a  substantive  change 
from  existing  requirements  and  serves  to 
simplify  the  inorganic  monitoring 
requirements. 

EPA  believes  that  the  inorganic 
contaminant  sampling  and  analytical 
costs  are  reasonable  and  that  sufficient 
analytical  capability  currently  exists  to 
analyze  all  inorganic  contaminants 
except  asbestos  (see  the  discussion 
under  the  Analytical  Methods.  Section 
rV-A).  To  provide  enough  time  for 
laboratory  capabilities  to  expand,  EPA 
is  proposing  that  water  supply  systems 
be  allowed  to  complete  the  first  round  of 
monitoring  requirements  for  asbestos 
within  five  years  of  publication  of  the 
final  rule. 

2.  Dates  for  Completion  of  Initial 
Monitoring 

The  new  MCLs  being  promulgated 
under  section  1412  of  the  Act  (see 
proposed  1 141.62),  will  not  become 
effective  until  18  months  after 
promulgation.  Prior  to  that  time  the 
existing  MCLs  (see  S  141.11)  will  remain 
in  effect 

Effective  thirty  days  after 
promulgation,  the  monitoring 
requirements  contained  in  the  final  rule 
will  replace  existing  monitoring 
provisions  contained  in  40  CFR  141.23. 
Proposed  S  141.23  notes  that  the  new 
monitoring  requirements  for  inorganics 
will  apply  to  both  the  existing  MCLs  and 
the  new  MCLs  being  promulgated  by 
EPA  "as  appropriate."  This  provision 
means  that  the  new  monitoring 
requirements  must  be  followed  in 
determining  compliance  with  the 
existing  MCLs  until  those  MCLs  are 
superceded  by  the  new  MCLs  being 
promulgated  at  S  141.62.  EPA  believes  it 
is  appropriate  to  require  systems  to 
follow  the  new  monitoring  requirements 
in  determining  compliance  with  existing 
MCLs  for  several  reasons.  First,  the  new 
monitoring  provisions  are  not 
significantly  different  from  the  current 
monitoring  protocols  being  followed  by 
water  systems,  and  changing  to  the  new 
procedures  should  therefore  not  be 
difficult.  Second,  since  systems  will 
have  to  complete  monitoring  for  the  new 
MCLs  within  18  months  in  any  case, 
applying  the  new  monitoring  provisions 
for  the  existing  MCLs  will  eliminate  the 
need  for  duplicative  monitoring  to 
determine  compliance  with  the  existing 
and  new  MCLs. 

Under  this  proposal  community  water 
systems  are  required  to  complete  the 
initial  round  of  monitoring  for  barium, 
cadmium,  chromium,  nitrate,  nitrite, 
mercury  and  selenium  and  report  the 
results  to  the  State  within  18  months  of 
promulgation:  non-transient,  non- 


conununity  water  systems  must 
complete  the  initial  round  of  monitoring 
and  report  the  results  to  the  State  within 
four  years  of  promulgation.  Since 
virtually  all  non-transient,  non- 
community  water  systems  are  small 
systems  serving  less  than  3.300  persons, 
this  proposal  is  consistent  with  previous 
EPA  proposals  to  phase  in  monitoring 
requirements  based  on  system  size.  For 
asbestos,  both  community  and  non- 
transient,  non-community  systems  that 
are  vulnerable  to  asbestos 
contamination  must  complete  all 
monitoring  and  report  the  results  to  the 
State  within  five  years  of  promulgation. 
EPA  requests  comments  on  allowing 
non-transient,  non-community  systems 
four  years  to  complete  inorganics 
monitoring  and  five  years  for  community 
and  non-transient  non-community 
water  systems  to  complete  the  asbestos 
monitoring.  Comment  is  particularly 
requested  on  whether  non-transient, 
non-community  water  systems  should 
have  up  to  four  years  to  complete  the 
initial  sampling  for  nitrate/nitrite  or 
whether  these  systems  should  complete 
that  sampling  sooner. 

3.  Sampling  Location 

Under  the  proposed  regulation, 
surface  water  systems  must  sample  at 
points  in  the  distribution  system  which 
are  representative  of  each  source  or  at 
each  entry  point  to  the  distribution 
system  which  is  located  after  any 
treatment  and  which  is  representative  of 
each  source.  The  number  of  samples  will 
be  determined  by  the  number  of  sources 
or  treatment  plants.  For  groundwater 
systems,  sampling  must  be  done  at  each 
entry  point  to  the  distribution  system 
after  treatment.  The  number  of  samples 
a  system  must  take  will  be  determined 
by  the  number  of  entry  points.  EPA 
believes  this  approach  will  make  it 
easier  to  pinpoint  possible  contaminated 
sources  (wells)  within  a  system.  In  both 
surface  and  ground  water  systems,  the 
proposed  sampling  locations  are  such 
that  the  same  sampling  locations  may  be 
used  for  the  collection  of  samples  for 
other  source-related  contaminants  such 
as  the  volatile  organic  chemicals,  which 
simplifies  sample  collection  efforts.  The 
only  exception  would  be  for  asbestos, 
where  if  the  system  has  asbestos/ 
cement  (A/C)  pipes,  sampling  must  be  at 
a  tap  served  by  asbestos  cement  pipe. 
Inorganic  sampling  (except  for  nitrate/ 
nitrite)  may  be  conducted  at  any  time. 
Nitrate/nitrite  sampling  must  be 
conducted  at  the  time  when  the  system 

is  most  susceptible  to  contamination. 
This  generally  occurs  after  rain  and 

after  the  application  of  fertilizers  when 

there  may  be  fertilizer  runoff.  F.PA  is 
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proposing  nitrate  sampling  at  the  time 
the  system  is  most  vulnerable  to  ensure 
that  monitoring  detects  contamination 
when  it  is  most  likely  to  occur. 

This  proposed  rule  relates  primarily  to 
contaminants  that  enter  drinking  water 
due  to  contamination  of  source  waters. 
However,  in  some  cases  contamination 
may  occur  as  a  by-product  of  corrosion 
in  the  water  delivery  system.  EPA  has 
proposed  monitoring  requirements  for 
corrosion  by-products  (i.e..  lead  and 
copper)  in  another  rule.  Monitoring  for 
such  corrosion  by-products  generally 
occurs  at  the  tap  in  order  to  ensure  Uiat 
contamination  due  to  corrosion  is 
detected.  Two  contaminants  addressed 
by  this  proposal  are  potential  corrosion 
by-products:  cadmium  and  asbestos. 

Cadmium  present  in  some  galvanized 
iron  pipes  in  the  distribution  system  has 
the  potential  to  leach  into  the  drinking 
water.  Present  evidence  indicates  that 
the  cadmium  contribution  from 
galvanized  iron  pipes  is  insignificant. 
EPA  therefore  believes  that  cadmium 
exposure  from  drinking  water  primarily 
results  from  cadmium  in  the  source 
water.  Therefore,  cadmium  monitoring 
requirements  in  the  proposed  rule  are 
designed  to  detect  source-related 
contamination. 

Asbestos  may  also  be  present  at  the 
tap  (in  addition  to  in  the  source)  due  to 
corrosion  of  A/C  pipe  that  is  used  in 
some  distribution  systems.  Where  the 
potential  exists  for  asbestos 
contamination  due  to  corrosion,  EPA 
proposes  that  sampling  be  conducted  at 
the  tap.  The  proposed  monitoring 
requirements  for  asbestos  are  explained 
in  more  detail  below. 

Public  comments  are  requested  on  the 
proposed  requirements  related  to 
monitoring  locations. 

4.  Monitoring  Frequency 

Barium,  cadmium,  chromium, 
mercury,  and  selenium:  Under  this 
proposal,  groimdwater  systems  must 
monitor  every  three  years  and  surface 
water  systems  must  monitor  annually. 
The  State  may  reduce  the  three  year  and 
one  year  monitoring  frequencies  to  no 
less  than  every  ten  years  provided:  (1) 
Surface  systems  have  monitored 
annually  for  at  least  three  years  and 
groundwater  systems  have  conducted  at 
least  three  rounds  of  monitoring;  and  (2) 
all  previous  analytical  results  are  <50 
percent  of  the  MCL.  Systems  using  a 
new  water  source  are  not  eligible  for 
reduced  monitoring  until  three  rounds  of 
monitoring  from  the  new  source  are 
completed.  States  should  base  their 
decision  on  the  reduced  monitoring 
frequency  for  each  system  on 
consideration  of  historical  analytical 
results,  variations  in  the  historical 
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results,  and  system  changes  such  as 
pumping  rates  or  stream  flows/ 
characteristics. 

EPA  is  proposing  to  allow  States  to 
reduce  the  inorganic  monitoring 
frequencies  where  an  adequate  baseline 
of  data  has  been  collected  because  EPA 
believes  that  drinking  water 
contamination  by  most  lOCs  is  highly 
stable  over  time.  Therefore,  those 
systems  that  can  demonstrate  to  the 
State  that  there  is  a  remote  possibility 
that  the  system  will  exceed  the  MCL  can 
be  allowed  to  monitor  on  a  less  frequent 
basis. 

Asbestos:  Systems  determined  by  the 
State  to  be  vulnerable  to  asbestos 
contamination  after  a  vulnerability 
assessment  are  required  to  complete  one 
round  of  monitoring  within  5  years  of 
promulgation  of  the  final  rule.  If  the 
asbestos  concentration  in  the  initial 
round  is  >50  percent  of  the  MCL  then 
groundwater  systems  must  monitor 
every  three  years  and  surface  water 
systems  must  monitor  annually.  If  the 
initial  results  are  <  50  percent  of  the 
MCL.  then  the  State  can  determine  the 
repeat  monitoring  frequency.  EPA 
believes  it  is  appropriate  to  base  the 
repeat  monitoring  frequency  on  the 
analytical  results  of  the  initial 
monitoring  because  it  believes  that  the 
possibility  of  the  system  exceeding  the 
MCL  in  the  future  is  remote  where  the 
initial  results  are  <  50  percent  of  the 
MCL.  Consequently,  repeat  monitoring 
in  cases  where  the  result  is  <50  percent 
of  the  MCL  would  not  be  required  by  the 
rule.  Public  comment  is  requested  on 
this  approach. 

Nitrate  and  Nitrite— Community  and 
Non-Transient.  Non-Community  Water 
Systems:  Under  the  proposed  rule, 
groundwater  systems  must  monitor 
annually  for  nitrate  and  nitrite. 
Groundwater  systems  must  however, 
monitor  quarterly  when  the 
concentration  is  >50  percent  of  the 
MCL(8)  for  any  one  sample.  The 
sampling  frequency  must  remain 
quarterly  until  four  consecutive 
quarterly  samples  are  <50  percent  of 
the  MCL(s).  Surface  water  systems  must 
monitor  quarterly.  Surface  water 
systems  may  sample  annually  provided 
all  analytic  results  from  four  consecutive 
quarters  are  <50  percent  of  the  MCL(s). 
Surface  water  systems  must  return  to 
quarterly  monitoring  if  any  one  sample 
is  >50  percent  of  the  MCL(s). 

Nitrate  and  Nitrite— Transient,  Non- 
Community  Water  Systems:  EPA  is 
proposing  to  change  the  current  nitrate 
monitoring  requirements  for  transient, 
non-community  water  systems  from 
monitoring  at  the  discretion  of  the  State 
to  a  minimum  of  every  three  years  for 
groundwater  systems  and  annually  for 


surface  water  systems  for  both  nitrate 
and  nitrite.  EPA  beheves  this  change  for 
transient  non-community  water  systems 
is  appropriate  due  to  the  widespread 
presence  of  these  contaminants  in 
drinking  water  and  because  they  are 
associated  with  acute  health  effects  in 
infants.  EPA  requests  comments  on  the 
proposed  monitoring  frequencies  for 
nitrate  and  nitrite  for  transient  non- 
community  water  systems  and  whether 
the  frequencies  are  adequate  to  protect 
customers  in  such  systems. 

5.  Confirmation  Samples 

Asbestos,  barium,  cadmium, 
chromium,  mercury,  selenium:  If  an 
analytical  result  indicates  that  the 
contaminant  level  in  a  system  exceeds 
the  MCL  the  proposed  rule  provides 
that  the  State  may  require  the  system  to 
take  a  confirmation  sample.  The 
confirmation  sample  must  be  taken 
within  two  weeks  after  the  system  is 
notified  of  the  analytical  result  and  must 
be  taken  at  the  same  sampling  point  as 
the  original  sample. 

Nitrate  and  Nitrite:  If  an  analytical 
result  indicates  the  system  will  exceed 
the  MCL  then  the  proposed  rule 
provides  that  the  system  must  take  a 
confirmation  sample  within  24  hours  of 
notification  of  the  analytical  result  from 
the  first  sample.  Results  of  both  samples 
must  be  reported  to  the  State  within  two 
weeks  of  the  date  the  initial  sample  was 
taken. 

6.  Compliance  Determination 

For  systems  which  are  monitoring 
quarterly,  compliance  with  the  MCLs  for 
asbestos,  barium,  cadmium,  chromium, 
mercury,  and  selenium  is  determined  by 
a  running  annual  average  (i.e..  the  last 
four  quarteriy  samples)  at  each  sampling 
point.  If  any  one  quarteriy  .sample  would 
cause  the  annual  average  to  be 
exceeded,  the  system  is  out  of 
compliance  immediately.  For  example,  if 
the  first  quarteriy  sample  were  four 
times  the  MCL  the  system  would  be  out 
of  compliance  based  on  that  one  sample. 
This  provision  serves  to  provide  early 
notification  to  consumers  of  potential 
health  risks.  If  the  average  exceeds  the 
MCL  at  any  sampling  point,  then  the 
entire  system  is  out  of  compliance  and 
public  notification  is  required.  For 
systems  which  are  monitoring  annually 
or  less  fi^quently,  a  system  is  out  of 
compliance  with  the  MCLs  for  asbestos, 
barium,  cadmium,  chromium,  mercury, 
and  selenium  if  the  analytical  result  at 
any  sampling  point  exceeds  the  MCL  If 
a  confirmation  sample  is  required  by  the 
State,  then  the  average  of  two  samp.'f s 
is  used.  Compliance  for  nitrate  and 
nitrite  is  based  on  one  sample  or.  if  the 
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initial  sample  exceeds  the  MCL.  on  the 
average  of  two  samples  (i.e..  initial  and 
confirmation). 

7.  Asbestos  Monitoring 

Asbestos  occurs  in  drinking  water  as 
a  result  of  asbestos  in  the  raw  water 
supply  and/or  as  a  result  of  corrosion  of 
asbestos-cement  pipe  in  the  distribution 
system.  Therefore,  systems  must  first 
determine  whether  asbestos  may  be  a 
source-related  problem  and/or  a 
distribution  system  problem  before  the 
appropriate  monitoring  regime  is 
established.  Because  of  the  analytical 
limitations  (e.g..  analytical  costs,  limited 
trained  personnel  and  laboratory 
capabilities)  described  above.  EPA 
proposes  that  only  vulnerable  systems 
must  monitor  for  asbestos.  States  are 
required  to  evaluate  a  system's 
vulnerability  to  asbestos  contamination 
within  18  months  of  rule  promulgation. 
The  assessment  must  consider  the 
following  factors:  (1)  Potential 
contamination  of  the  water  source  and 
(2)  the  use  of  asbestos-cement  pipes  for 
finished  water  distribution  and  the 
corrosive  nature  of  the  water. 

In  evaluating  whether  systems  may  be 
vulnerable  to  asbestos  contamination 
due  to  corrosion  of  A/C  pipe.  States 
should  consider  systems  to  be 
vulnerable  that  have  A/C  pipe  as  well 
as  aggressive  water.  The  aggressivity  of 
water  is  measured  by  an  "aggressive 
index:"  values  greater  than  10  indicate 
nonaggressive  or  moderately  aggressive 
water  while  values  below  10  indicate 
highly  aggressive  water. 

If  a  system  is  determined  to  be 
vulnerable  to  asbestos  contamination  in 
its  source  water,  the  proposed  rule 
provides  that  the  system  must  monitor 
in  accordance  with  the  protocol 
described  above  for  other  source-related 
inorganics.  If  the  system  is  vulnerable  to 
asbestos  as  a  corrosion  by-product,  then 
the  proposed  rule  requires  systems  to 
take  a  sample  at  a  tap  served  by 
asbestos-cement  pipe  under  conditions 
under  which  contamination  is  most 
likely  to  occur  (i.e.,    *  *  *  when 
asbestos  cement  and  corrosive  water  co- 
occur).  If  a  system  is  vulnerable  in  both 
respects  (in  source  water  and  due  to 
corrosion),  the  proposed  rule  requires 
the  system  to  take  a  sample  at  a  tap 
served  by  asbestos-cement  pipe  under 
worst-case  conditions.  EPA  believes 
sampling  at  the  tap  is  the  best  approach 
where  both  sources  of  contamination 
are  forseeable  because  it  will  detect 
asbestos  contamination  in  the  source 
water  as  well  as  contamination  due  to 
corrosion.  If  such  a  sample  exceeds  the 
MCL,  a  system  may  want  to  conduct 
additional  monitoring  to  determine 
whether  the  primary  cause  of 


contamination  is  the  source  water  or 
due  to  corrosion  of  asbestos/cement 
pipe.  EPA  solicits  comment  on  whether 
systems  determined  by  the  State  to  be 
vulnerable  due  to  contamination  of 
source  water  as  well  as  corrosion 
should  be  required  to  sample  both  at  the 
tap  and  in  the  distribution  system. 

EPA  also  requests  conunent  on  the 
alternative  approach  of  classifying  each 
system  as  vulnerable  unless  an 
assessment  by  the  State  determines  that 
the  system  is  not  vulnerable.  Under  this 
option,  all  systems  would  be  required  to 
monitor  for  asbestos  unless  the  State 
made  the  affirmative  determination  that 
the  system  was  not  vulnerable  and 
therefore  not  required  to  monitor. 

Public  comments  are  requested  on  all 
aspects  of  the  proposed  monitoring 
requirements  for  the  inorganic 
contaminants. 


D.  Volatile  Synthetic  Organic  Chemical 
Monitoring  Requirements 

EPA  proposes  that  the  compliance 
monitoring  requirements  for  the  ten 
Group  A  SOCs  (i.e..  the  volatile  organic 
compounds)  be  identical  to  the  final 
monitoring  requirements  that  have 
already  been  estabUshed  for  eight 
volatile  organic  chemicals  (see  52  FR 
25680.  July  8. 1987)  because  the  factors 
affecting  the  potential  for  contamination 
of  drinking  water  are  the  same  and  the 
same  analytical  methods  used  for  the 
previously  regulated  VOCs  are  used  to 
measure  the  VOCs  covered  by  this 
proposal.  EPA  believes  this  approach  is 
the  most  effective  way  to  implement  this 
regulation  since  the  addition  of  these  ten 
compounds  to  the  Ust  of  regulated  VCKls 
will  only  increase  monitoring  costs 
slightly.  In  addition,  one  round  of 
monitoring  for  the  ten  VOCs  included  in 
this  proposal  was  required  under  the 
Section  1445  monitoring  regulations  for 
unregulated  VOCs  promulgated  July  8, 
1987  (See  52  FR  25712).  Today's 
proposed  regulation  would  allow  the  use 
of  previous  monitoring  data  from  the 
Section  1445  monitoring  regulation,  in 
lieu  of  new  data,  for  the  initial  round  of 
monitoring.  EPA's  rationale  for  proposed 
monitoring  requirements  for  the  ten 
VOCs  was  previously  discussed  in  the 
July  8, 1987  notice  (52  FR  25712). 

EPA  is  also  proposing  a  modification 
to  the  existing  monitoring  requirements 
contained  in  S  141.24(g){8)(i)(B).  The 
language  in  that  provision  has  been 
interpreted  to  allow  vulnerable  systems 
to  take  only  one  sample  in  the  initial 
year  of  monitoring  if  no  VOCs  are 
detected  in  the  initial  sample. 

EPA  had  originally  intended,  however, 
for  systems  that  are  vulnerable,  to 
conduct  quarterly  sampling  during  the 
first  year  of  monitoring.  The  Agency 


believes  that,  if  a  system  is  determined 
to  be  v\ilnerable,  there  is  the  potential 
that  contamination  may  exist  even  if 
none  is  detected  in  the  first  sample  and 
that  quarterly  monitoring  for  at  least  one 
year  is  warranted  before  reducing 
monitoring  to  once  per  year.  EPA  is 
therefore  proposing  to  amend 
S  141.24(g)(8)(i)(B)  in  order  to  clarify  that 
vulnerable  systems  must  conduct 
quarterly  monitoring  during  the  first 
year  regardless  of  whether  VOCs  are 
detected  in  the  first  sample.  The 
proposed  amendment  to  the  existing 
§  141.24(g)(8)(i)(B)  will  affect  the 
monitoring  for  all  VOCs,  including  those 
regulated  by  the  rule  published  July  8. 
1987.  Given  the  timetable  for  monitoring 
for  eight  VOCs  established  in  that 
notice,  most  systems  will  have  already 
completed  the  initial  year  of  monitoring 
by  the  time  this  amendment  becomes 
effective.  Those  systems  that  have  not 
completed  the  initial  year  of  monitoring 
will  be  required  to  monitor  in 
accordance  with  the  amended 
5  141.24(g)(8)(i){B). 

The  proposed  monitoring 
requirements  for  the  determination  of 
compliance  with  MCLs  for  the  Group  A 
SOCs  (i.e..  VOCs)  are  as  follows: 

•  All  systems  must  conduct  an  initial 
round  of  quarterly  monitoring  at  least 
once  over  the  four-year  period  following 
promulgation.  Monitoring  will  be  phased 
in  based  on  the  system  size  as  follows: 


System  size 


>  10,000  persons  served.. 

3.300-10.000  persons 

served. 
< 3,300  persons  served. 


Monitoring  completed 
within 


IB  monttis  of 
promulgation. 

30  months  of 
promulgation. 

54  months  o( 
promulgation. 


•  Ground  water  systems  shall  sample 
at  points  of  entry  to  the  distribution 
system  after  any  treatment.  The 
minimum  number  of  samples  for  ground 
water  systems  is  one  sample  at  each 
entry  point  to  the  distribution  system, 
per  quarter  for  one  year.  However,  if  a 
system  is  determined  not  to  be 
vulnerable  (see  50  FR  46902,  November 
13. 1985,  and  52  FR  25690,  July  8, 1987, 
for  a  definition  of  vulnerability)  and  the 
first  quarterly  sample  does  not  detect 
VOCs,  States  have  the  discretion  to 
reduce  the  initial  sampling  round  from  4 
quarteriy  samples  to  that  one  sampling 
round.  The  total  number  of  samples 
which  must  be  analyzed  may  be 
reduced,  at  State  discretion,  by 
compositing.  Up  to  5  samples  may  be 
composited.  If  VOCs  are  detected  in  the 
composite,  systems  must  take  a  follow- 


up  sample  at  each  sampling  point  which 
was  included  in  the  composite.  Readers 
are  referred  to  52  FR  25713,  July  8, 1987, 
for  a  more  complete  discussion  about 
compositing  procedures. 

•  Each  laboratory  must  determine  the 
minimum  concentration  at  which  VOCs 
are  detected  (i.e.,  method  detection  limit 
(MDL)  as  defined  in  Appendix  B  to  Part 
136).  This  omcentration  must  be  no 
greater  than  0.0005  mg/1. 

•  Surface  water  systems  are  required 
to  sample  at  points  in  the  distribution 
system  or  at  each  entry  point  to  the 
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distribution  system  which  are  located 
after  any  treatment  and  which  is 
representative  of  each  source  (called  a 
sampling  point).  Each  system  must  take 
one  sample  at  each  sampling  point  per 
quarter  for  one  year.  Composite  samples 
from  up  to  five  sources  are  allowed.  If 
VOCs  are  detected  in  the  composite 
sample,  follow-up  monitoring  at  each 
sampling  point  included  in  the 
composite  sample  is  required. 

•  All  systems  are  required  to  conduct 
repeat  monitoring  every  3  or  5  years 
(depending  upon  system  size)  except  for 


surface  water  systems  that  were  not 
vulnerable  and  did  not  detect  any  VOCs 
in  the  first  round  of  sampling.  (EPA 
defines  the  detection  level  as  0.0005  ms/ 
1.)  Systems  which  detect  VOCs  in  the 
initial  round  of  sampling  or  any 
subsequent  round  are  required  to 
monitor  quarteriy.  The  repeat 
monitoring  frequency  is  based  on  prior 
monitoring  results,  system  vulnerability, 
and  system  size. 


I 


Schedule  of  Repeat  Monitoring  Requirements 


Status 


Groimdwaiar     |   Surface  wa(«  • 


VOCs  not  detected  *  and  rtot  vulnerai>le.. 

VOCt  not  detected  and  vulnerable: 
Systems  >  500  connections 


Systems  ^500  connections.. 
VOCs  detected 


'^o^^^^oS^r^"^*^"'"'^'^'*^^ 


•  States  have  discretion  to: 

— Require  confirmation  samples  for 
positive  results. 

— Reduce  the  repeat  monitoring 
requirements  for  systems  detecting 
VOCs  but  at  levels  consistently  less 
than  the  MCL  The  reduction  can  be 
fi^m  quarterly  sampling  to  no  less 
than  annually  after  a  three-year  data 
baseline  is  developed. 

— allow  the  use  of  previous  monitoring 
data  of  acceptable  quality  in  lieu  of 
new  data  to  satisfy  the  initial 
monitoring  requirement  if  the  system 
is  not  vulnerable. 

•  MCL  compliance  is  based  upon  a 
rimning  annual  average  of  quarterly 
samples  at  each  sampling  point  (i.e.,  the 
previous  four  quarterly  samples).  If  the 
annual  average  at  any  sampling  point  is 
above  the  MCL.  the  entire  system  is  out 
of  compUance  and  public  notification  of 
the  system's  customers  is  required. 

•  If  monitoring  is  conducted  annually 
or  less  frequently  and  if  the  State 
reduces  the  initial  quarterly  monitoring 
requirement  to  one  sample,  then  the 
compliance  determination  is  based  upon 
that  one  sample. 

E.  Pesticide  and  PCB  Monitoring 
Requirements 

In  order  to  propose  monitoring 
requirements  for  the  pesticides  and 
PCBs.  EPA  evaluated  which  sampling 
frequencies  and  locations  provide  the 
best  information  on  whether  water 
delivered  to  the  consumer  comphes  with 


the  MCL  at  reasonable  sampling  and 
analytical  costs. 

When  developing  the  July.  1987  VOC 
monitoring  requirements.  EPA  used 
occurrence  data  gathered  primarily  from 
EPA  and  State  sponsored  surveys.  Due 
to  the  occurrence  of  VOCs.  the 
incidence  of  contamination  was 
correlated  with  size  of  the  population 
served  by  the  system  (i.e..  the  likelihood 
of  contamination  increases  for  large 
systems).  However,  the  occurrence  data 
also  supported  the  decision  that  all 
systems  should  monitor  for  VOCs  since 
both  small  and  large  systems  have 
detected  VOCs  at  relatively  high 
concentrations.  That  decision  was 
supported  by  the  fact  that  a  single 
analytical  method  measures  all  the 
VOCs  included  in  the  July,  1987  notice  at 
about  $200  per  sample.  Consequently. 
EPA  promulgated  VOC  monitoring 
requirements  that  would  first  require 
larger  systems  to  monitor  and 
subsequently  phase  in  the  smaller 
systems  over  a  period  of  several  years. 
EPA  reasoned  that  larger  systems  could 
best  afford  the  sampling  and  analytical 
costs  associated  with  the  monitoring 
and  should  be  required  to  monitor  first. 

Determining  which  systems  should 
monitor  for  pesticides  and  PCBs  is  a 
more  complex  problem  than  for  the 
VOCs  because  national  survey  data 
does  not  clearly  define  the  extent  of  the 
contamination  problem.  In  addition, 
EPA  beheves  the  occurrence  potential 
for  most  contaminants  is  limited  based 
on  previous  survey  data.  For  example. 


BEST  COPY  AVAILABLE 


Repeat  every  5        State  (fecretion 


Repeat  every  3 

years, 
r^epeat  every  5 


I 


Ouarterty. 


Repeat  e^ery  3 

years 
Repeat  every  5 


Quarterly 


manufacture  of  PCBs  was  discontinued 
in  the  U.S.  in  1976.  However, 
contamination  potential  still  exists, 
primarily  from  capacitcns  and 
transformers. 

There  are  many  point  and  non-point 
sources  of  pesticide  contamination. 
Point  sources  may  include  spills  and 
leaks  of  pesticides  at  manufacturing, 
distribution,  or  storage  facilities,  or  from 
hazardous  and  municipal  waste  landfills 
and  other  waste  handling  of  treatment 
facilities.  The  use  of  pesticides  to 
control  insect  and  weed  pests  on 
agricultural  areas,  forest  lands,  home 
and  gardens,  and  other  land 
applications  contribute  to  non-point 
sources  pollution  of  drinking  water 
sources.  Pesticide  contamination,  largely 
due  to  sanctioned  pesticide  us**  in 
agricultural  areas,  most  likely  affects 
small  systems.  In  addition,  a  single 
analytical  method  does  not  exist  to 
analyze  all  the  pesticides.  Rather,  a 
minimum  of  four  separate  analytical 
methods  must  be  used  to  analyze  all  the 
pesticides/PCBs  included  in  todays 
notice.  EPA  estimates  each  analytical 
method  costs  $200  per  sample  analyzed. 

In  order  to  ensure  that  monitoring 
costs  are  reasonable,  the  proposed 
requirements  tai^get  compliance 
monitoring  to  community  and  non- 
transient,  non-community  water  systems 
which  are  vulnerable  to  contamination. 
Because  local  pesticide  use  and  the 
existence  of  capacitors  and  transformers 
are  the  primary  factors  in  determining 
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vulnerability,  EPA  believes  that  the 
States  are  in  the  best  position  to  assess 
a  system's  vulnerability.  Appendix  B  of 
this  notice  provides  guidance  on  the 
factors  which  may  influence  the 
vuhierabiUty  of  systems  to 
contamination  by  pestiddes/PCBs. 

EPA  considered  three  options  related 
to  the  specific  monitoring  requirements 
for  pesticides  and  PCBs.  The  options 
were:  G^tion  #1:  Monitoring 
requirements  should  only  apply  to 
vulnerable  systems:  Option  #2:  EPA 
would  require  all  systems  to  conduct 
one  round  of  monitoring  unless  the  State 
waives  the  requirement  on  a  case-by- 
case  basis;  and  Option  #3:  Vulnerable 
ground  water  systems  would  take  a 
rnjni"'"'"  of  a  single  quarterly  sample 
during  the  period  of  highest 
vulnerability:  surface  water  systems 
would  take  four  quarterly  samples. 
Under  Option  3,  if  groundwater  systems 
detected  no  contaminants  in  the  initial 
sample,  additional  monitoring  would  not 
be  required.  If  systems  do  not  detect 
contamination  at  the  period  of  highest 
vulnerability,  it  may  be  unlikely  that 
future  contamination  would  be  detected. 
However,  EPA  asks  for  comment  on  the 
ability  of  the  State  to  reliably  estimate 
the  period  of  highest  vidnerability. 

Today's  proposal  proposes  Option  #1 
(only  vulnerable  systems  are  required  to 
monitor  for  pesticides  and  PCBs  for  four 
quarters).  EPA  believes  this  option 
provides  the  greatest  opportunity  for 
States  to  target  monitoring  to  those 
areas  where  problems  are  likely  to 
occur.  Public  comment  Is  requested  on 
the  chosen  option  and  the  other  two 
options  presented  above. 

The  proposed  monitoring 
requirements  described  below  for  the 
pesticides  and  PCBs  are  similar  to  those 
for  VOCs,  wlUi  a  few  exceptions  as 
follows:  (1)  Systems  must  monitor  only 
for  those  contaminants  to  which  they 
are  vulnerable:  (2)  sampling  must  occur 
during  periods  when  contamination  is 
most  likely  to  occur  (e.g..  after  first 
rainfall  during  application  season  for 
pesticides  for  surface  water  sources): 
and  (3)  the  repeat  monitoring 
requirements  are  not  as  stringent  for 
small  systems  (i.e.,  <500  connections) 
because  the  pesticide/PCB  monitoring 
costs  are  higher.  These  coats  would 
impose  a  significant  economic  burden 
on  small  systems. 

The  proposed  monitoring 
requirements  to  determine  compliance 
with  the  MCLs  for  the  Group  B  organics 
(i.e..  pesticides  and  PCBs)  are: 

•  Monitoring  will  be  phased  in  over 
four  years.  Vulnerable  systems  (as 
determined  by  the  State)  must  monitor 
at  least  quarterly  for  one  year  during  the 
initial  four  years. 


•  Each  State  will  determine  which 
systems  are  vulnerable  within  18 
months  after  promulgation  of  the  final 
rule  after  considering  factors  that 
influence  vulnerability  described  in 
Appendix  E  EPA  will  provide  general 
procedures  that  the  States  may  use  to 
conduct  vulnerability  assessments  of 
systems  to  contamination  in  a  guidance 
document. 

•  Systems  which  detect  pesticides/ 
PCBs  remain  vulnerable  to  the 
contaminants  detected  for  a  minimum  of 
three  years.  After  three  years  the  State 
can  reclassify  the  system  based  upon  a 
new  assessment. 

•  Vulnerable  groundwater  systems 
must  take  a  minimum  of  one  sample  at 
every  entry  point  to  the  distribution 
system  whidi  is  representative  of  each 
weU  after  treatment  For  the  initial 
round  of  monitoring,  each  system  must 
sample  quarterly  for  one  year.  Repeat 
sampling  frequencies  are  based  on 
system  size  and  whether  pesticides/ 
PCBs  are  detected  (see  Table  31). 

•  The  State  may  reduce  the  total 
number  of  samples  by  allowing  use  of 
composite  samples  from  up  to  five  entry 
points  if  the  composite  reflects  the 
system's  normal  operating 
characteristics  (i.e.,  if  the  composite  is 
representative  of  each  well  that  is 
operating).  If  contamination  is  detected 
in  a  composite  sample  follow-up 
sampling  is  required  at  each  entry  point 
Included  in  the  composite. 

•  Surface  water  systems  must  sample 
at  points  in  the  distribution  system  that 
are  representative  of  each  source  or  at 
each  entry  point  to  the  distribution 
system  which  is  located  after  any 
treatment.  For  the  initial  round,  each 
system  must  monitor  quarterly  for  one 
year.  EPA  is  proposing  that  a  surface 
water  system  may  sample  more 
frequently  than  quarterly.  The  rationale 
for  allowing  more  frequent  sampling  for 
surface  systems  is  that  monitoring 
results  are  more  variable  than  for 
ground  water  systems.  Because 
monitoring  is  required  at  periods  of 
highest  vulnerability,  the  four  quarteriy 
samples  may  not  reflect  actual 
exposure.  Surface  water  systems  may  at 
their  option  monitor  more  frequentiy  as 
long  as  all  samples  taken  are  used  to 
determine  compliance  and  the  sampling 
design  chosen  is  representative.  For 
example,  a  representative  design  is 
sampling  on  the  same  day  of  the  month 
or  at  consistent  intervals  between 
samples.  EPA  believes  that  additional 
sampling  will  result  in  better  estimates 
of  the  Ukelihood  that  the  annual  average 
exposure  exceeds  the  MCL,  especially 
when  contamination  levels  vary 
significantly.  Repeat  sampling 
frequencies  are  based  on  system  size 


and  whether  pesticides/PCBs  are 
detected  (see  Table  31). 

Table  31.— Frequency  of  Repeat  Mon- 
rroRiNQ   Requirements   for   Pesti- 

aOES/PCBS     (VULNERABIf     SYSTEMS 

Only) 


Status 

Ground  water 

Surface 
water 

SOCsarenot 

deMctwJ* 

Systems  >500 

Repeat  every 

Repeat 

connections. 

Syears. 

every  3 
years'. 

Systems  <  500 

Repeat  every 

Repeat 

Syears. 

quarterly 
every  5 
years'. 

SOCs  detected* 

Systems  >S00 

Quatterty*. 

Systems  <S00 

Annually 

Annually'. 

connectiont. 

'  Must  sample  for  lour  consecutive  quarters. 

*  Detection = the  MDL  as  defined  in  Table  14. 

*The  number  ol  samples  required  varies  tar 
ground  and  surface  water  systems  because  o(  the 
Bceiihood  o(  short  tenn  variably  o(  contaminant 
concentration  in  surface  water  sources.  Since  great- 
er Suctuations  in  concentralion  are  more  kkely  to 
occur  in  surtaoa  water  systems  (and  ground  water 
systems  directly  inSuanced  by  surface  wateO  such 
systems  must  moniior  more  frequently  (le..  quarter- 
ly) during  ttte  monilonng  period. 

•  Systems  must  monitor  during 
periods  of  highest  vulnerability  (i.e.. 
after  rain  and  application  of  pesticides, 
fertilizer). 

•  States  have  the  discretion  to: 
— ^Require  confirmation  samples  for 

positive  results. 

— Reduce  the  repeat  monitoring 
requirements  for  systems  >500 
service  connections  which  detect 
contamination,  but  at  levels  <50 
percent  of  the  MCL  The  reduction 
from  quarterly  to  annually  is  allowed 
after  3  years  of  quarterly  monitoring  is 
completed. 

— ^Reduce  the  monitoring  frequency  for 
vulnerable  groundwater  systems 
which  do  not  detect  pesticides/PCBs 
from  annually  to  every  3  years  after  3 
years  of  annual  sampling  is 
completed. 

— Allow  the  use  of  monitoring  data 
collected  after  January  1, 1986.  in  lieu 
of  new  data  for  the  initial  sample 
provided  the  data  are  of  acceptable 
quality  and  provide  information 
equivalent  to  that  required  in  the 
proposed  rule.  EPA  requests 
comments  on  whether  it  is  reasonable 
to  allow  systems  to  use  data  collected 
after  January  1, 1986  to  satisfy  the 
compliance  monitoring  requirement  or 
whether  more  recent  data  should  be 
specified. 
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•  Compliance  determination  with  the 
MCLs  for  pesticides  and  PCBs  is  as 
follows: 

— For  ground  water  systems  which 
monitor  quarterly,  compliance  is 
based  upon  a  nmning  annual  average 
of  quarterly  samples  at  each  sampling 
location  (i.e..  the  previous  four 
quarteriy  samples).  If  the  annual 
average  at  any  sampling  location  is 
above  the  MCL.  the  system  is  out  of 
compliance  and  public  notification  is 
required.  For  surface  water  systems, 
which  monitor  quarteriy  or  more 
frequently,  compliance  is  based  upon 
a  running  annual  average  of  all 
samples  taken  at  each  sampling  point. 
If  the  annual  average  at  any  sampBng 
location  is  above  the  MCL,  the  system 
is  out  of  compliance  and  public 
notification  is  required. 
— ^For  systems  which  monitor  annually 
or  less  frequentiy.  compliance  is 
based  upon  one  sample.  If  a 
confirmation  sample  is  required,  the 
determination  of  compliance  will  be 
based  on  the  average  of  the  two 
samples. 
— If  any  one  quarterly  sample  causes  the 
annual  average  to  be  exceeded,  the 
system  is  out  of  compliance 
immediately.  For  example,  if  the 
sample  exceeded  the  MCL  by  as  many 
times  as  there  would  be  samples  in 
that  year  (i.e.,  4  times  if  quarterly,  12 
times  if  monthly),  the  system  would 
be  out  of  cmnpliance  immediately. 
This  residts  in  early  notification  of 
potential  health  risks  to  consumers.  In 
addition,  if  at  any  point  during  the 
sampling  year,  it  is  dear  the  MCL 
would  be  exceeded,  the  system  is  out 
of  compliance  immediately. 

Public  comments  are  requested  on  all 
aspects  of  the  proposed  monitoring 
requirements  for  inorganic,  VOC, 
pesticide,  and  PCB  contaminants.  EPA 
specifically  requests  conmients  on  the 
following  issues: 

•  Should  the  monitoring  requirements 
apply  only  to  vulnerable  systems  or 
should  all  systems  conduct  a1  least  one 
initial  round  of  monitoring? 

•  Are  the  sampling  locations,  number 
of  samples  per  system  and  sampling 
frequency  adequate  to  measure  drinking 
water  quality? 

•  Are  the  proposed  requirements 
affordable  by  public  water  systems, 
especially  small  systems? 

•  Is  the  active  role  of  the  States  to 
determine  each  system's  vulnerability 
and  the  repeat  monitoring  frequencies  a 
reasonable  expectation? 

•  Should  EPA  require  States  to 
conduct  periodic  vulnerability 
assessments  (i.e.,  every  3  or  5  years). 
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•  Whether  systems  which  did  not 
detect  pesticides  which  were  cancelled 
(Chlordane,  PCBs.  Silvex,  Hepachlor. 
Toxaphene.  EDB.  DBCP)  in  die  initial 
monitoring  round  should  be  presumed  to 
be  reclassified  as  not  vulnerable.  Future 
monitoring  would  not  be  required  unless 
the  State  reclassifies  the  system  as 
vulnerable  to  the  cancelled  pesticides. 

•  Whether  systems  are  allowed  to 
composite  samples  without  State 
approval.  Under  this  scenario,  systems 
or  laboratories  would  decide  whether  to 
composite  rather  than  the  State. 
However,  because  States  may  adopt 
regulations  limiting  compositing  which 
are  more  stringent  than  Federal 
requirements.  States  may  hmit 
compositing  requirements  as  part  of 
State  regulations.  EPA  solicits 
comments  on  the  problems  and  benefits 
compositing  may  provide.  For  example, 
certain  contaminants  such  as  PCBs  and 
chlordane  may  adhere  to  sample  bottles 
and  could  be  missed  if  sampling 
techniques  fail  to  obtain  a 
representative  sample.  Is  this  a  problem 
and  are  there  techniques  to  overcome 
this  limitation.  Where  technically 
feasible,  compositing  should  reduce 
monitoring  costs  and  will  reduce 
demand  on  limited  laboratory  capacity. 

In  addition  to  the  proposed  monitoring 
requirements,  EPA  is  considering  an 
alternative  monitoring  scheme  and  may 
adopt  it  in  the  final  rule.  Under  this 
alternative,  all  ccHnmunity  and  non- 
transient,  non-community  public  water 
systems  would  be  required  to  monitor 
for  asbestos  and  the  pesticides/PCBs  at 
the  locations  and  the  frequencies 
specified  in  §  141.23  and  i  141.24,  as 
appropriate.  The  States  would  not  be 
requinsd  to  conduct  vulnerability 
assessments  to  determine  which 
systems  would  be  required  to  monitor 
and  at  what  intervals.  Vulnerability 
assessments  would  be  required  only 
when  a  system  wished  to  decrease  the 
monitoring  required  by  §  141.23  and 
§  141.24.  If  a  system  wished  to  decrease 
the  monitoring  requirements,  it  would 
have  to  submit  documentation  to  the 
State  demonstrating  that  the  reduced 
monitoring  frequencies  were 
appropriate.  The  State  would  then  make 
a  decision  on  the  system's  request  based 
on  the  data  the  system  submitted  and  its 
own  vulnerability  assessment. 

The  major  difference  between  this 
alternative  and  EPA's  proposal  is  that 
the  alternative  shifts  the  workload 
burden  from  the  States  to  the  public 
water  systems;  that  is,  the  burden  is  on 
the  system  to  monitor  or  to  demonstrate 
to  the  State  that  its  unique 
circumstances  justify  a  change  in  the 
monitoring  requirements.  (Under  the 
current  proposal,  the  burden  is  on  the 


State  to  notify  the  system  that  it  is 
vulnerable  and  that  it  must  monitor.) 

EPA  solicits  comments  from  all 
parties  on  this  alternative  approach. 
EPA  is  especially  interested  on  the 
impact  of  this  alternative  on  both  the 
public  water  systems  and  on  State 
programs. 

Vn.  Laboratory  Approval 

EPA  recognizes  tiiat  tiie  effectiveness 
of  the  proposed  regulations  is  dependent 
upon  the  ability  of  laboratories  to 
reliably  analyze  contaminants  at 
relatively  low  levels.  The  existing 
drinking  water  laboratory  certification 
program  (LCP)  established  by  EPA 
requires  that  only  approved  laboratories 
may  analyze  compliance  samples. 
The  LCP  uses  external  checks  of 
performance  to  evaluate  a  laboratory  s 
ability  to  analyze  samples  for  specific 
contaminants  within  specific  limits.  For 
this  purpose.  EPA  provides  performance 
evaluation  (PE)  samples  to  laboratories 
on  a  regular  basis:  participation  in  this 
program  is  a  prerequisite  for  a 
laboratory  to  achieve  certification  and 
to  remain  certified  for  analyzing 
compliance  samples.  Achieving 
acceptable  performance  in  these  studies 
of  known  test  samples  provides  some 
indication  that  the  laboratory  is 
following  proper  practices. 
Unacceptable  performance  may  be 
indicative  of  problems  that  could  impact 
on  the  reliability  of  the  compliance  data. 

Unacceptable  performance  should 
tiigger  an  investigation  to  establish  the 
possible  cause(s)  and  to  take  corrective 
action.  EPA  recognizes  that  even  a 
superior  analytical  laboratory 
occasionally  produce  data  which  is 
outside  the  acceptable  limits  due  to 
statistical  reasons  rather  than  from  any 
actual  analytical  problems.  A  provision 
for  rapid  follow-up  analysis  is  necessary 
if  a  laboratory  fails  the  initial 
determination  to  decrease  the  likelihood 
of  statistical  error  and  to  determine  if  a 
real  problem  exists. 

EPA's  present  PE  sample  program  and 
the  approaches  used  to  determine 
laboratory  performance  requirements 
were  discussed  at  50  FR  46907 
(November  13, 1985).  Acceptable 
performance  has  historically  been  set  by 
EPA  using  two  different  approaches:  (1 ) 
regressions  from  performance  of  pre- 
selected laboratories,  or  (2)  specified 
accuracy  requirements.  EPA  requested 
public  conunent  on  these  approaches  in 
the  November  13. 1985  notice.  Most 
commenters  supported  the  use  of  a  •plus 
or  minus  percent  of  the  true  value " 
approach  to  derive  acceptance  limits 
instead  of  generating  performance 
requirements  from  study  statistics.  EPA 
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agrees  with  these  conunenters  and  will 
specify  accuracy  requirements  in  the 
revised  regulations,  whenever  possible. 
This  approach  involves  the  specification 
of  a  "plus  or  minus  percent  of  the  true 
value"  for  setting  acceptance  limits. 
The  acceptance  limits  are  derived 
from  an  evaluation  of  existing  I^  study 
data.  Under  some  circumstances,  when 
there  is  insufficient  information  to 
determine  the  expected  performance  for 
analytical  laboratories  because  the 
analytical  methods  are  new  and  the 
contaminants  have  not  been  included  in 
PE  studies,  EPA  wrill  determine  the 
acceptance  limiU  from  individual  study 
statistics  based  upon  95  percent 
confidence  limits  (refer  to  Section  IV  for 
additional  information).  After  sufficient 
performance  data  are  generated  from  PE 
studies,  EPA  will  develop  acceptance 
limits  using  a  "plus  or  minus  percent  of 
the  true  value  approach." 

A.  Inorganic  Chemicals 

EPA  evaluated  performance  data 
gathered  from  past  PE  studies  to  set 
performance  requirements  for  the 
inorganics.  Performance  data  are 
avaUable  for  all  the  inorganics  with  the 
exception  of  nitrite  and  asbestos.  The 
avaUable  PE  data  indicate  that  both  the 
precision  and  the  accuracy  attained  for 
specific  inorganic  contaminants  are 
contaminant-specific.  For  example,  the 
percent  recoveries  are  between  93  and 
100  percent,  while  the  relative  standard 
deviations  are  between  4  and  14  percent 
for  the  inorganics  in  this  proposal.  The 
"plus  or  minus  percent  of  the  true  value" 
acceptance  limits  have  been  derived  for 
each  contaminant  taking  into 
consideration  the  expected  precision 
and  accuracy  and  using  95  percent 
confidence  limits  to  estimate  the 
acceptance  limits.  For  example,  the 
percent  recovery  for  chromium  is  100 
percent  and  the  relative  standard 
deviation  is  7  percent.  The  acceptance 
limits  using  95  percent  confidence  Umits 
would  be  100%  ±2(7%)  or  86  to  114%  of 
the  "true  value."  Thus,  a  ±15%  of  the 
"true  value"  acceptance  limit  is 
approximately  equal  to  the  95% 
confidence  limito.  The  acceptance  limits 
for  the  other  inorganics  were  estimated 
using  a  similar  approach.  The 
acceptance  limits  for  nitrite  will  be  the 
same  as  for  nitrate  for  the  reasons 
discussed  earlier  (i.e..  the  analytical 
procedures  used  for  nitrite 
determination  and  the  MDLs  are  similar 
to  nitrate).  The  acceptance  limits  only 
apply  to  concentrations  >PQL.  The 
reader  should  note  that  fiuoride 
acceptance  limits  are  also  proposed  in 
this  proposal  since  they  were  not 
previously  established. 


The  acceptance  limits  are  summarized 
below: 


Containinant 


AstMSttM.. 


Banum 

Cadmium... 
Ctvomium. 

Fluoride 

Mofcury.— . 
Nitrato 


Selenium.. 


Acceptance  limits 


T«*o  etwidwd  deviations  twaed  on 

study  stattstKS. 
±15  percent  at  >.15mg/l. 
±20  percent  at  >.002  mg/L 
±15  percent  at  >.0l  mg/l. 
±10  percent  at  1  to  10  mg/L 
±30  percent  at  >.00O5  mg/l. 
±10  percent  at  >.4  mg/l. 
±10  percent  at  >.4  mg/l 
±20  percent  at  >.01  mg/l. 


Public  conunents  are  requested  on  the 
acceptance  limits  for  the  inorganics. 

B.  Synthetic  Organic  Chemicals 

1.  Volatile  Synthetic  Organic  Chemicals 

The  proposed  performance 
requirements  are  the  same  as  the 
performance  requirements  established 
for  the  8  VOCs  promulgated  July  8. 1987 
since  laboratory  performance  for  the 
VCKIs  was  similar.  Laboratory  studies 
show  that  approximately  85-90%  of  the 
EPA  and  State  laboratories  will  be 
within  ±40%  of  the  true  value  for 
concentrations  less  than  10  fig/1  and 
within  ±20%  of  the  true  value  for  levels 
above  10  ng/\.  Therefore,  the  acceptance 
limits  for  the  VCXIs  are  ±20%  of  the  true 
value  for  concentrations  of  10  fig/1  or 
above  and  ±40%  of  the  true  value  for 
concentrations  below  10  fig/1. 

Public  conunents  are  requested  on  the 
proposed  acceptance  limits  for  the 
VOCs. 

2.  Pesticides  and  PCBs 

There  are  no  performance  evaluation 
study  data  for  these  contaminants  at  the 
present  time  because  the  analytical 
methods  were  only  recently  developed. 
Therefore,  specified  accuracy 
requirements  for  laboratory 
performance  cannot  be  established  until 
more  information  is  available  on  the 
actual  performance  of  these  methods  at 
different  analytical  laboratories.  In  the 
interim,  acceptable  performance  for 
laboratory  certification  for  these 
contaminants  will  be  based  on 
tfcueptance  limits  generated  from 
individual  study  statistics  using  two 
standard  deviations  (i.e..  95  percent 
confidence  limits  using  study  statistics). 
EPA  will  collect  performance  data  from 
future  PE  studies  and  then  develop 
accuracy  requirements  of  laboratory 
performance  based  on  a  plus  or  minus 
percent  of  the  true  value. 

Public  comments  are  requested  on  the 
use  of  two  standard  deviations  (i.e.. 
confidence  intervals  generated  from 
individual  study  statistics)  to  determine 


acceptance  limits  for  the  pesticides  and 
PCBs  in  this  proposed  rule. 

Vm.  Monitoiing  for  Unregulated 
Contaminants 

Requirements  are  proposed  in  this 
notice  to  monitor  for  other 
"unregulated"  contaminants. 
"Unregulated  contaminants"  are  those 
contaminants  for  which  EPA  establishes 
a  monitoring  requirement  but  the 
contaminant  does  not  have  an 
associated  MCLG  and  MCL  or  treatment 
technique.  The  discussion  below 
describes  the  statutory  authority, 
provides  background  information,  and 
describes  the  proposed  requirements. 

A.  Statutory  Authority 

The  establishment  of  monitoring 
regulations  is  authorized  by  section 
1445(a)(1)  of  the  SDWA  which  states: 

Every  person  who  is  a  supplier  of  water. 
*  *  *  shall  establish  and  maintain  such 
records,  make  such  reports,  conduct  such 
monitoring,  and  provide  such  information  as 
the  Administrator  may  reasonably  require  by 
regulation  to  assist  him  in  establishing 
regulations,  *  *  *  in  evaluating  the  health 
risks  of  unregulated  contaminants  or  in 
advising  the  public  of  such  risks.  . 

Further,  section  1445(a)(2)  of  the  SDWA 
require  the  EPA  to  promulgate 
monitoring  requirements  for  unregulated 
contaminants: 

*  *  *  The  Administrator  shall  promulgate 
regulations  requiring  every  public  water 
system  to  conduct  a  monitoring  program  for 
unregulated  contaminants.  The  regulations 
shall  require  monitoring  of  drinking  water 
supplied  by  the  system  and  shall  vary  the 
frequency  and  schedule  of  monitoring 
requirements  for  systems  based  on  the 
number  of  persons  served  by  the  system,  the 
source  of  supply,  and  the  contaminants  likely 
to  be  found.  Each  system  shall  be  required  to 
monitor  at  least  once  every  5  years  after  the 
effective  date  of  the  Administrator's 
regulations  unless  the  Administrator  requires 
more  frequent  monitoring. 

EPA  fulfilled  the  statutory  mandate 
contained  in  section  1445  (c)(2)  of  the 
Act  by  promulgating  regulations 
establishing  monitoring  requirements  for 
unregulated  contaminants  on  July  8, 1987 
(52  FR  2590).  EPA  is  proposing 
additional  monitoring  requirements 
pursuant  to  section  1445  (a)(1)  to  assist 
the  Agency  in  establishing  future 
NPDWRS. 

B.  Background 

In  recent  years,  numerous  chemical 
contaminants  have  been  found  in 
drinking  water.  Assessment  of  the 
quality  of  drinking  water  in  the  U.S.  has 
been  accomplished  through  various 
monitoring  activities  including:  (1) 
Compliance  monitoring  for  the  primary 


and  secondary  Federal  drinking  water 
standards.  (2)  compliance  monitoring  for 
certain  State  developed  drinking  water 
sUndards.  (3)  EPA  conducted  national 
statistically  designed  surveys  of 
selected  drinking  water  supplies,  (4) 
State  surveys.  (5)  responses  to 
contamination  incidents,  and  (6) 
research  studies. 

These  monitoring  activities  can 
determine  in  part  the  quality  of  the 
nation's  drinking  water.  However,  most 
small  (and  many  laige)  public  water 
systems  are  unaware  of  possible 
contamination  of  their  supplies.  Except 
for  certain  large  systems  and  those 
systems  in  a  few  States  with  aggressive 
monitoring  programs,  very  little  ongoing 
monitoring  occurs  of  potential 
contaminants  not  yet  regulated  in 
drinking  water.  Consequently.  EPA 
believes  that  a  systematic  and 
comprehensive  monitoring  program  is 
needed  to  determine  the  quality  of  water 
delivered  by  public  water  systems.  This 
program  would  enhance  public 
awareness  of  drinking  water,  quality 
encourage  control  actions,  when 
appropriate,  before  standards  are 
implemented,  and  provide  data  useful  in 
developing  regulations  in  the  future. 

EPA  recognized  the  need  for  a 
national  monitoring  program  several 
years  ago.  In  1984.  EPA  sponsored  a 
public  workshop  to  discuss  the  need  to 
monitor  unregulated  drinking  water 
contaminants.  State,  utility,  public 
interest  group,  analytical  laboratory, 
and  individual  consultant 
representatives  attended  the  workshop. 
The  workshop  split  all  organic 
chemicals  that  were  considered  to  be 
potential  drinking  water  contaminants 
into  two  groups:  VOCs  and  pesticides 
and  other  higher  molecular  weight 
synthetic  oiganic  chemicals.  The 
workshop  participants  recommended 
that: 

•  EPA  should  initially  develop 
monitoring  regulations  for  imregulated 
VOCs  for  all  commimity  water  systems. 
•  EPA  should  next  develop  monitoring 
regulations  for  a  limited  niunber  of 
pesticides/SOCs  which  have  sufficient 
information  on  occurrence  and  system 
vulnerability  and  for  which  analytical 
methods  are  available.  Pesticide/  SOC 
monitoring  should  be  directed  at  those 
Contaminants  most  likely  to  occur. 

•  Before  additional  pesticide 
monitoring  requirements  are 


established,  EPA  should  develop 
additional  analytical  methods  and 
derive  information  on  system 
vulnerability. 

•  States  should  have  flexibility  to 
design  monitoring  programs  which 
reflect  regional  priorities  and  concerns. 

The  National  Drinking  Water 
Advisory  Council  (NDWAC)  also 
considered  this  issue  in  1984  and 
recommended  that  EPA  develop 
monitoring  regulations  for  a  limited 
number  of  pesticides  for  which 
analytical  capabilities  exist. 

Since  the  1984  Workshop.  EPA 
promulgated  monitoring  regulations  for 
50  unregulated  VOCs  on  July  8, 1987  (52 
FR  25709).  In  order  to  establish  MCLs  for 
pesticides  and  PCBs,  EPA  recently 
developed  analytical  methods  to 
analyze  these  contaminants.  A  residual 
benefit  of  the  new  methods  is  that  they 
will  also  detect  other  chemicals  which 
occur  in  drinking  water. 

C.  Summary  of  Unregulated 
Contaminant  Monitoring  Requirements 

EPA  proposes  monitoring 
requirements  for  approximately  110 
"miregulated"  organic  chemical  and  6 
inorganic  contaminants.  These 
"imregulated"  contaminants  are  divided 
into  two  groups.  The  monitoring 
requirements  for  contaminants  in  the 
first  group  only  apply  to  those  systems 
vulnerable  to  contamination  to  Uie  listed 
chemicals.  States  may  require 
monitoring  contaminants  in  the  second 
group  based  on  local  concerns  and 
priorities. 

For  the  first  list  of  29  organic  and 
inorganic  contaminants,  the  State  must 
conduct  a  vulnerability  assessment  for 
each  contaminant  The  vulnerability 
assessment  will  determine  the  specific 
contaminants  which  community  and 
non-transient,  non-community  systems 
must  monitor  based  on  factors  such  as 
chemical  use.  hydrogeology.  or  other 
factors. 

1.  Selection  of  Chemicals 

Two  factors  were  considered  to  select 
the  specific  contaminants  for 
"unregulated  contaminant"  monitoring. 
First.  EPA  included  those  contaminants 
which  section  1412  of  the  SDWA  directs 
EPA  to  regulate  and  which  are  not 
covered  by  this  notice  (the  list  of  83 
contaminants).  Since  those 
contaminants  will  be  regulated  by  EPA 
in  future  rulemaking  it  is  reasonable  to 


have  systems  begin  monitoring  for  the 
contaminants.  Analytical  methods  505. 
507,  508,  515.1.  and  531.1  can  analyze 
over  one  hundred  pesticides,  including 
all  the  organic  contaminants  included  in 
this  proposal.  The  second  factor  was 
used  to  discriminate  those  pesticides  of 
higher  priority  and  certain  inorganic 
chemicals,  based  on  previous  detection 
in  drinking  water. 

EPA  believes  that  the  monifori.ng 
requirements  should  focus  on  those 
chemicals  of  greatest  concern  in 
drinking  water.  However,  the  Agency 
does  not  want  to  rule  out  other 
chemicals  that  may  pose  an  adverse 
health  risk  and  that  can  be  measured 
with  little  additional  analytical  effort. 
Therefore,  the  Agency  proposes  that  the 
State  conduct  system  specific 
vulnerability  assessments  for  23 
pesticides/SOCs  and  six  inorganic 
contaminants.  Systems  must  complete 
monitoring  for  these  priority'  -l 
contaminants  within  four  years  of 
promulgation  of  the  final  rule.  States 
may  require  systems  to  monitor  for  the 
remaining  84  contaminants  (priority  =s2) 
at  its  discretion.  All  pesticides  (except 
two)  in  the  second  priority  list  can  be 
analyzed  using  EPA  Methods  507  and 
508. 

The  two  priority  groups  of 
contaminants  are  listed  in  Tables  32  and 
33.  EPA  requests  comments  on  the 
specific  contaminants  and  their  priority 
listed  in  these  tables.  Readers  should 
note  that  only  vulnerable  systems,  as 
determined  by  the  State,  need  to 
monitor  for  priority  contaminants  listed 
in  Table  32.  Monitoring  for  priority  2 
contaminants  is  at  State  discretion. 
These  contaminants  are  listed  in  Table 
33. 

Analysis  for  unregulated 
contaminants  must  be  conducted  in 
laboratories  certified  by  the  State  or 
EPA.  EPA  will  provide  interim 
certification  to  those  laboratories  that    , 
analyze  performance  evaluation 
samples  within  the  acceptance  limits 
established  by  the  EPA  using  approved 
analytical  methodology.  The  laboratory 
can  use  this  interim  ceriification  until  a 
full  certification  program  is  completed. 
The  acceptance  limits  for  unregulated 
contaminants  in  this  proposal  are  based 
on  two  standard  deviations  (i.e..  95 
percent  confidence  limits  based  on 
study  statistics). 
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Table     32.— Unreqolated     Contami- 
nants MONITOWINO  FOR  PRIORITY  #1 

Contaminants— VutNERABLE       Sys- 
tems ' 


Contamlntnl 


MettKXl 


SOCs:    __ 

Hoochhynlxrotw . 


DNiOMb.. 


Simazirw 

GlyphouM. 


H«Kact*irocyap«nl»- 


PAHi. 


2.3.7.8-TCOO(DiO)dn). 

AMrin 

OMdrin 

2.4-Oe 

Dicainba 

2.4.5-T 


Cwtaryl 

3-llyUiW)Mitwlunn.. 


ButacMor_ 
MMoiacMar.. 
PropMNor.. 
MothtMOin.. 

iocs: 

Antmony.... 


BwyKum. 


Sutfato.... 
Thallium. 


Cyanid*.. 


SOS.  506 

515.1 

515.1 

515.1 

531.1 
.  505.507 
.  547 

SOS.  S2S 

.  550.  550.1.  525 

.  506.525 

.  513 

.  505.506 

.  505.506 

.  515.1 

.  515.1 

:  515.1 

.  531.1 

.  531.1 

..  531.1 

,.  505.507 

_  505,  507      • 

..  505.  507 

-  507 

..  GrapMe  Fumac*  Akxnic 
Ataaorplion:  lnductiv«ty 
Couplad  Plaama. 

..  Atomic  Abaorplion; 
Inductively  Coupled 
Maas  Spectrometiy 
Plasma; 
Spactiuphotometric. 

._  Atomic  AlMOiplion; 
Inductiwaly  Couiilad 
Maas  Spadromaky 
Plasma:  GrapDMe 
Fumaca  Atomic 
Abaotption. 

uQionmavic. 

...  GrapMa  Fumaca  Atomic 
AbaorpUon;  Inductively 
Coupled  Maas 
Spectrometiy  Plasma. 

„..  Spectrophotometiic. 


Table  33.— Unregulated  Contami- 
nants Monitoring  for  Priority  #2 
Contaminants— State  Discre- 

tion'— Continued 

Dchlofvos 

Diphanamid 

DisuNoton 

Owulfoton  suHone 

DisuHoton  sulfoxide 

EPN 

EPTC 

EtNon 

Ethoprap 

Ethyl  parattvon 

Famphur 

Fenamiphoa 

Fenarimol 

Fenitfothion 

FensuNothion 

Fenthiofi 

Fluhdona 

Fonoios 

Hexazinone 


'Monitonng    required   tor   all   contaminants   tor 
wtiich  systems  are  detemiined  t>y  the  State  to  be 


Table  33.— Unregulated  Contami- 
nants Monitoring  for  Priority  #2 
Contaminants— State  Discretion' 

Contaminants  Analyiad  Using  Method  507. 


Aspon 
Alraton 

Azinptaa  methyl 
BoMar 


Butyiala 

Caitoxin 

Chiorpropham 

Cournophoe 

Cydoate 

DemetorvO 

Domoton-S 

Diazmon 

Dichloienthton 


Methyl  paraoxon 
Methyl  parathion 
Mevinphos 
MGK264 
MGK326 

Napropamide 

Norflurazon 

Pebulato 


Ptwsmet 


Prometiyn 

Pronenvde 

Propazirte  | 

Sinielryn  | 

SUfoloe 

Tebuthiuron 

Terbadl 

TeitMtoe 

TertMiiyn 

Triademefon 

Tricydazole 

Vemolate 

Contaminants  Analyzed  Using  Method  508: 

Chlomeb 

Chlorobenzilate 

Chioropropylate 

Chlorolhtfonil 

Chtorpyritos 

DCPA 

4,4'-ODO 

4.4-DOE 

4,4-DOT 

Oichloran 

EndosutfanI 

Endosulfanll 

Endosulfan  sulfate 

Endrin  aldehyde 

Etndiazde 

HGH-alpha 

HCH-beU 

HCH^teWa 

HCH-gamma 

os-Permethrm 

trans-Permothrin 

Trifturalin 
Contaminants  Analyzed  Using  Other  Methods: 

Diquat— Method  549 

Endothall— Method  548. 


■  Monitonng  for  these  contaminants  is  at  the  dis- 
cretion o<  the  State. 


2.  Proposed  Monitoring  Requirements 
for  Unregulated  Contaminants 

The  monitoring  requirements  for  the 
unregulated  SQCs  and  inorganics  are 
similar  to  the  monitoring  requirements 
previously  described  for  inorganics  and 
pesticides/PCBs  compliance  monitoring 
(See  section  VI  of  this  proposal).  The 
unregulated  contaminant  monitoring 
specifies  the  same  sampling  locations 
and  the  same  minimimi  nimiber  of 
samples  which  must  be  collected  and 
analyzed.  Monitoring  for  the  29  priority 
#1  contaminants  must  be  completed 
within  four  years  of  promulgation. 

EPA  believes  the  proposed  monitoring 
requirement  for  unregidated 
contaminants  gives  the  States  flexibility 
to  design  a  program  that  targets 
monitoring  to  those  systems  which  are 
potentially  vulnerable  to  contamination. 
Unlike  the  monitoring  reqtiirements  for 
the  regulated  pesticides/PCBs  which 
specify  repeat  frequencies,  monitoring 
for  unregulated  contaminants  involves 
only  one  round  of  monitoring.  For  the 
imregulated  contaminants,  though  not 
required,  EPA  recommends  that  systems 
perform  confirmatory  analyses  and  that 
States  follow  up  any  detected 
contamination  to  determine  the  precise 
nature  of  the  problem. 

The  proposed  community  and  non- 
transient,  non-commimity  monitoring 
requirements  for  the  unregulated  SOCs 
are  as  follows: 

•  For  the  priority  #1  contaminants, 
states  must  determine  which  systems 
are  vulnerable  to  the  contaminants  list 
in  Table  32.  Monitoring  for  the 
contaminants  listed  in  Table  33  is  at 
State  discretion. 

•  For  the  inorganics,  the  vidnerability 
assessment  considers  potential 
contamination  of  the  water  source.  For 
the  SOCs,  the  assessment  considers 
previous  results,  the  proximity  to 
potential  point  and  non-point  sources  of 
contamination,  environmental 
persistence,  how  well  the  source  is 
protected,  and  nitrate  levels.  EPA  notes 
that  systems  are  only  required  to 
monitor  for  the  specific  contaminants  to 
which  the  State  determines  they  are 
vulnerable  to. 

•  For  the  priority  #1  contaminants,  all 
vulnerable  systems  must  monitor 
quarterly  at  each  sampling  point  for  one 
year  over  the  four-year  monitoring 
period. 

•  Ground  water  systems  must  sample 
at  each  entry  point  to  the  distribution 
system  which  is  located  after  treatment. 
Surface  water  systems  must  take  a 
minimum  of  one  sample  at  points  in  the 
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distribution  system  that  are 
representative  of  each  source  or  at  each 
entry  point  to  the  distribution  system 
and  which  is  representative  of  each 
source. 

•  The  State  may  reduce  the  total 
nimiber  of  samples  by  the  use  of 
composite  samples  of  multiple  entry 
points  (up  to  five  entry  points  per 
sample)  if  the  composite  reflects 
operating  characteristics.  If 
contamination  is  detected  in  a 
composite,  follow-up  sampling  is 
required  from  each  sample  included  in 
the  composite. 

•  The  State  may  require  systems  to 
take  a  confirmation  sample. 

The  proposed  monitoring 
requirements  for  the  lOCs  are  similar  to 
the  monitoring  requirements  previously 
described  for  bariiun,  cadmiimi, 
chromiimi,  mercury  and  selenium.  Only 
one  roimd  (one  sample)  of  monitoring  is 
required  for  the  unregulated  inorganics. 
The  proposed  monitoring  requirements 
are  as  follows: 

•  The  State  shall  determine  which 
systems  are  vulnerable.  All  vulnerable 
systems  shall  monitor  once  within  the 
four-year  mionitoring  period. 

•  Systems  must  sample  at  entry 
points  to  the  distribution  system  for 
groimdwater  systems.  Surface  water 
systems  must  sample  at  entry  points  to 
the  distribution  system  or  in  the 
distribution  system,  at  points 
representative  of  each  source  or 
treatment  plant.  One  sample  at  each 
sampling  point  is  required. 

•  The  total  number  of  samples  may 
be  reduced  at  the  discretion  of  the  State 
by  the  use  of  composite  samples. 
Composite  samples  from  five  sources 
are  allowed.  If  contamination  by  one  or 
more  lOCs  is  detected,  follow-up 
sampling  at  each  sampling  point 
included  in  the  composite  sample  is 
required. 

As  with  the  proposed  monitoring 
requirements  for  the  regulated 
contaminants,  EPA  is  considering  an 
alternative  monitoring  scheme  for  the 
unregulated  contaminants.  EPA  may 
adopt  this  alternative  in  the  final  rule. 
Under  this  alternative,  EPA  would 
require  all  community  and  non- 
transient,  non-community  water  systems 
to  conduct  one  round  of  monitoring  for 
the  unregulated  contaminants  as 
specified  in  §  141.40(m)  (organics)  and 
§  141.40(n)  (inorganics).  No  vulnerability 
assessments  would  be  required.  The 
major  difference  between  the  proposal 
and  the  alternative  is  that  the 
alternative  monitoring  scheme  places 
the  burden  on  the  system  to  perform  the 
monitoring  as  opposed  to  placing  it  on 
the  State  to  perform  an  assessment  to 
determine  which  systems  must  monitor. 
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The  State  would  have  the  discretion  to 
exempt  systems  from  monitoring  for 
one.  several,  or  all  of  the  unregulated 
contaminants  if  system  submitted 
documentation  to  the  State  showing  that 
it  was  not  vulnerable  to  contamination 
by  the  contaminant(s)  for  which  it  did 
not  wish  to  monitor.  The  State  would 
then  make  a  determination  based  on  the 
system's  submission  and  its  own 
assessment  of  the  circumstances. 

EPA  solicits  comments  from  all 
parties  on  the  alternative  monitoring 
scheme.  EPA  is  especially  interested  in 
the  effects  of  the  alternative  on  both  the 
water  systems  and  on  the  State 
programs. 

Public  comments  are  requested  on  the 
need  for  monitoring  for  imregulated 
contaminants  specified  in  this  notice 
and  on  specific  aspects  of  the  proposed 
requirements. 

IX.  State  bnplementadon 

The  Safe  Drinking  Water  Act  provides 
that  States  may  assume  primary 
implementation  and  enforcement 
responsibilities.  Fifty-four  out  of  57 
jurisdictions  have  applied  for  and 
received  primary  enforcement 
responsibility  (primacy)  imder  the  Act. 
To  implement  the  Federal  regulations  for 
drinking  water  contaminants.  States 
must  adopt  their  own  regulations  which 
are  at  least  as  stringent  as  the  Federal 
regulations.  This  section  of  today's 
proposal  describes  the  regulations  and 
other  procedures/policies  the  States 
must  adopt  to  implement  today's 
proposed  rule.  EPA  has  previously 
proposed  to  revise  existing  program 
implementation  requirements  of  40  CFR 
Part  142,  August  2, 1988  (53  FR  29194). 

To  implement  today's  proposed  nde. 
States  will  be  required  to  adopt  the 
following  regulatory  requirements:  when 
they  are  promulgated:  §  141.23, 
Inorganic  Chemical  Sampling  and 
Analytical  Requirements;  S  141.24, 
Organic  Chemical  Other  than  Total 
Trihalomethanes  Sampling  and 
Analytical  Requirements;  §  141.32, 
General  Public  Notice  Requirements 
(i.e..  mandatory  health  effects  language 
to  be  included  in  public  notification  of 
violations);  S  141.40,  Special  Monitoring 
for  Inorganic  and  Organic  Chemicals; 
§  141.61  (a)  and  (c).  Maximum 
Contaminant  Levels  for  Organic 
Contaminants;  §  141.62,  Maximum 
Contaminant  Levels  for  Inorganic 
Chemicals;  and  §  141.111,  Treatment 
Techniques  for  Acrylamide  and 
Epichlorohydrin. 

In  addition  to  adopting  drinking  water 
regulations  no  less  stringent  than  the 
federal  regulations  listed  above,  EPA  is 
proposing  that  States  adopt  certain 
requirements  related  to  this  regulation  in 


order  to  have  their  program  revision 
application  approved  by  EPA.  In  various 
respects  the  proposed  NPDWRs  provide 
flexibility  to  the  State  with  regard  to 
implementation  of  the  monitoring 
requirements  by  this  rule.  Because  State 
determinations  regarding  vulnerability 
and  monitoring  frequency  will  have  a 
substantial  impact  with  implementation 
of  this  regulation,  the  proposed  rule 
requires  States  to  submit  as  part  of  their 
State  program  submissions  their  policies 
and  procedures  in  these  areas.  This  will 
serve  to  inform  the  regulated  community 
of  State  requirements  and  also  help  EPA 
in  its  oversight  of  State  programs.  These 
proposed  requirements  are  discussed 
below  under  the  section  Special  Primacy 
Requirements. 

Today,  EPA  is  also  proposing  changes 
to  State  recordkeeping  and  reporting 
requirements.  EPA's  proposed  changes 
are  discussed  below.  EPA  requests 
comments  on  these  proposed 
requirements. 

A.  Special  State  Primacy  Requirements 

To  ensure  that  the  State  program 
includes  all  the  elements  necessary  for 
an  effective  and  enforceable  program. 
EPA  proposes  that,  to  obtain  EPA 
approval  of  program  revisions,  the 
State's  request  for  approval  must 
contain  the  following: 

(1)  The  procedures  and/or  jjolicies  the 
State  will  use  to  conduct  vulnerability 
assessments.  These  procedures/policies 
must  include  the  factors  the  State  will 
use  in  conducting  vulnerability 
assessments  and  the  methods  the  State 
will  use  to  inform  each  system  of  its 
vulnerability  classification.  The 
procedures  must  also  include 
procedures  and  factors  to  be  followed 
for  reclassifying  systems  with  regard  to 
their  vulnerability. 

(2)  The  procedures/policies  the  State 
will  use  to  allow  a  system  to  decrease 
its  monitoring  fi«quency.  The  policies/ 
procedures  must  include  the  factors  a 
State  will  use  in  making  this 
determination  as  well  as  the  method  the 
State  will  use  to  inform  the  system  of  its 
new  required  monitoring  ft«quency. 

B.  State  Recordkeeping  Requirements 

The  current  regulations  in  §  142.14 
require  States  with  primary  enforcement 
responsibility  to  keep  records  of 
analytical  results  to  determine 
compliance,  system  inventories,  sanitary 
surveys.  State  approvals,  enforcement 
actions,  and  the  issuance  of  variances 
and  exemptions.  States  must  keep 
records  for  forty  years.  In  this  proposal 
EPA  would  require  that  States  keep 
additional  records  of: 
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(1)  System  vulnerability 
determinations  and  the  basis  for  the 
determination. 

(2)  Any  determinations  that  a  system 
may  decrease  the  repeat  monitoring 
frequency  for  the  inorganic  chemicals 
and  pesticides/PCBs.  The  records  must 
include  the  basis  for  the  decision  and 
the  new  monitoring  frequency. 

(3)  Any  determinations  that  a  system 
is  required  to  conduct  repeat  monitoring 
for  asbestos  when  the  initial  analytical 
result  is  <50%  of  the  MCL.  the  basis  for 
the  decision,  and  the  repeat  monitoring 
frequency. 

(4)  Decisions  that  systems  must 
monitor  for  die  unregulated 
contaminants. 

(5)  Letters  received  from  systems 
serving  less  dian  ISO  service 
connections  stating  that  the  system  is 
available  for  sampling  for  the 
"unregulated  contaminants." 

(6)  Annual  certifications  received 
from  systems  that  when  acrylamide  and 
epichlorohydrin  are  used  in  drinking 
water  systems  that  the  combination  of 
dose  and  monomer  levels  do  not  exceed 
the  specified  levels. 

Since  the  above  determination  and 
information  will  determine  Uie 
monitoring  requirements  applicable  to  a 
system  and  will  indicate  whether  a 
system  is  complying  with  the  treatment 
technique  requirement  in  the  proposed 
rule. 

EPA  believes  that  the  additional  State 
recordkeeping  requirements  are 
necessary  for  effective  EPA  ovenight  of 
State  primacy  programs.  EPA  request 
public  comments  on  these  proposed 
requirements.  EPA  is  also  soliciting 
comments  on  the  existing  40  year  State 
recordkeeping  requirement.  EPA  desires 
comment  on  whether  Uiis  requirement 
should  be  modified. 
C.  State  Reporting  Requirements 

EPA  currently  requires  in  i  141.15  Uiat 
States  report  to  EPA  information  such  as 
violations,  variances  and  exemption 
status,  enforcement  actions,  eta  EPA 
proposes  in  this  notice  that  in  addition 
to  the  current  reporting  requirements, 
States  report  to  EPA: 

(1)  A  list  of  all  systems  on  which  the 
State  conducted  a  vulnerability 
assessment,  the  results  of  that 
assessment,  and  the  basis  for  the 
determination. 

(2)  A  list  of  all  systems  for  which  the 
State  reduced  the  monitoring  frequency, 
the  new  required  monitoring  frequency, 
and  the  basis  for  the  State's  decision. 

(3)  A  list  of  all  systems  which  the 
State  determines  must  conduct  repeat 
monitoring  for  asbestos. 


(4)  The  results  of  any  monitoring  for 
the  "unregulated  contaminants"  listed  in 
S  141.40  (m).  (n).  and  (o). 

(5)  A  list  of  all  systems  serving  less 
than  150  service  connections  which 
during  die  previous  quarter  sent  a  letter 
to  die  State  stating  iU  availability  for 
sampling  for  the  "unregulated 
contaminants." 

(6)  A  list  of  diose  systems  which 
certified  compliance  with  the  treatment 
technique  requirements  for 
epichlorohydrin  and  acrylamide. 

EPA  believes  that  the  State  reporting 
requirements  contained  in  this  proposal 
are  necessary  to  ensure  effective 
oversight  of  State  programs.  Public 
comments  on  these  proposed  State 
reporting  requirements  are  requested. 
EPA  particularly  requests  comments 
from  States  on  whether  die  proposed 
reporting  requirements  are  reasonable. 

X.  System  Reporting  Requuements 

The  current  regulations.  40  CFR 
141.31.  require  public  water  systems  to 
report  monitoring  data  to  States  within 
ten  days  after  the  end  of  the  compliance 
period.  No  changes  are  proposed  to 
those  requirements. 

XI.  State  Wellhead  Protection  Programs 
Section  1428  of  die  SDWA  contains 

requirements  for  the  development  and 
implementation  of  State  WHP  Programs 
and  authority  for  Federal  grants. 
Specifically,  subsections  1428  (a)  and  (b) 
provides  that  each  State,  including  die 
District  of  Columbia  and  the  eligible 
territories,  shall  adopt  and  submit  to  die 
Environmental  Protection  Agency  (EPA) 
a  WHP  Program  that,  at  a  minimum: 

1.  Specifies  the  duties  of  State 
agencies,  local  governmental  entities 
and  public  water  supply  systems  widi 
respect  to  the  development  and 
implementation  of  Programs. 

2.  For  each  wellhead,  determines  die 
wellhead  protection  area  (WHPA)  as 
defined  in  subsection  1428(e)  based  on 
all  reasonably  available  hydrogeologic 
information  on  ground  water  flow, 
recharge  and  discharge  and  other 
information  die  State  deems  necessary 
to  adequately  determine  die  WHPA. 

3.  Identifies  widiin  each  WHPA  all 
potential  anthropogenic  sources  of 
contaminants  which  may  have  any 
adverse  effect  on  the  health  of  persons. 

4.  Describes  a  Program  that  contains, 
as  appropriate,  technical  assistance, 
financial  assistance,  implementation  of 
control  measures,  education,  ti-aining 
and  demonstration  projects  to  protect 
the  water  supply  within  WHPAs  from 
such  contaminants. 

5.  Includes  contingency  plans  for  the 
location  and  provision  of  alternate 
drinking  water  supplies  for  each  public 


water  system  in  the  event  of  well  or 
wellfield  contamination  by  such 
contaminants. 

6.  Includes  a  requirement  that 
consideration  be  given  to  all  potential 
sources  of  such  contaminants  within  the 
expected  wellhead  area  of  a  new  water 
well  which  serves  a  public  water  supply 
system. 

7.  Includes  a  requirement  for  public 
participation. 

Guidance  on  the  content  of  State 
Wellhead  Protection  Programs  and  the 
delineation  of  State  Wellhead  Protection 
areas  are  available  from  EPA's  Office  of 
Groundwater. 

EPA  believes  it  can  reduce  the 
regulatory  burden  of  the  State  and 
public  water  systems  by  linking  similar 
program  requirements  of  the  WHP 
program  and  the  Public  Water  Supply 
System  program  under  the  Safe  Drinking 
Water  Act. 

Specifically,  die  1986  Amendments  to 
die  SDWA  establish  a  new  Wellhead 
Protection  Program  (WHP)  to  protect 
ground  waters  that  supply  wells  and 
wellfields  contributing  drinking  water  to 
public  water  supply  systems.  The 
Program  offers  an  innovative  approach 
to  ground  water  protection.  Unlike  most 
other  environmental  programs,  the  WHP 
Program  focuses  on  the  entire  resource 
requiring  protection,  rather  than  on  a 
limited  set  of  sources  of  contamination. 
The  WHP  Program,  furthermore,  focuses 
on  a  very  important  subset  of  ground 
water  resources;  diat  is,  specific  areas 
that  supply  wells  or  wellfields 
withdrawing  drinking  water  for  public 
systems.  This  focus  on  pubUc  water 
systems  will  protect  approximately  90 
percent  of  the  total  amount  of  ground 
water  used  for  drinking  in  the  United 
States.  The  management  of 
contamination  risks  to  these  wells 
through  the  WHP  Program,  dierefore. 
provides  the  basis  for  significant  gains 
in  human  health  protection  in  a  focused, 
effective  manner. 

Section  1428  of  die  1988  SDWA 
Amendments  addresses  areas 
vulnerable  to  ground  water 
contamination  in  defining  a  "wellhead 
protection  area."  The  Act  defines  a 
"wellhead  protection  area"  as  "the 
surface  and  subsurface  area  surrounding 
a  water  well  or  wellfield,  supplying  a 
public  water  system,  through  which 
contaminants  are  reasonably  likely  to 
move  toward  and  reach  such  water  well 
or  wellfield"  (section  1428(e)).  Thus, 
such  a  water  well  or  wellfield  may  be 
vulnerable  to  contamination  because  the 
nature  of  the  surface  or  subsurface  area 
(i.e.,  the  geology  of  the  area)  and  the 
activities  in  the  area  are  reasonably 
likely  to  allow  contamination  to  reach 


the  well  or  wellfield  A  major  factor  in 
reducing  vulnerabUity  is  a  program  of 
management  controls  for  existing  and 
potential  sources  of  contamination.  A 
State  Wellhead  Protection  Program  will 
also  include:  (1)  Contingency  plans  to 
respond  to  contamination  of  ground 
water  and  (2)  consideration  of  sources 
of  contamination  in  siting  new  wells. 
The  management  of  existing  and 
potential  sources  of  contamination, 
contingency  plans,  and  new  well  siting 
is  expanded  to  reduce  the  vulnerability 
of  public  water  supply  wells. 

EPA's  Office  of  Chinking  Water  is 
currendy  in  the  process  of  developing 
guidance  on  how  to  evaluate  and  assess 
contamination  potential  which  may 
affect  drinking  water  sources.  This 
guidance  will  discuss  how  the 
assessments  conducted  under  State 
Wellhead  Programs  and  Drinking  Water 
Programs  should  be  linked. 

At  this  time.  EPA  is  inviting  public 
comment  on  linking  certain 
requirements  of  the  Wellhead  Protection 
Program  and  the  PubUc  Water  Supply 
System  Program.  Specifically,  EPA 
would  like  comment  on  whether  the 
WHP  assessment  of  sources  of 
contamination  could  be  used  for  the 
vulnerability  assessment  of  this 
proposed  rule  in  determining  monitoring 
frequency  of  public  water  supply 
systems,  and  what  the  relationship  of 
the  two  assessments  should  be. 

XII.  Public  Notice  Requirements 

Under  Section  1414(c)(1)  of  die  Act. 
each  owner  or  operator  of  a  public 
water  system  must  give  notice  to 
persons  served  by  it  of  (1)  any  violation 
of  any  MCL.  treatment  technique 
requirement,  or  testing  provision 
prescribed  by  an  NPDWR;  (2)  failure  to 
comply  with  any  monitoring  requirement 
under  section  1445(a)  of  the  Act;  (3) 
existence  of  a  variance  or  exemption; 
and  (4)  failure  to  comply  with  the 
requirements  of  a  schedule  prescribed 
pursuant  to  a  variance  or  exemption. 
The  1986  amendments  require  that 
within  15  months  of  enactment.  EPA 
amend  its  current  public  notification 
regulations  to  provide  for  different  types 
and  frequencies  of  notice  based  on  die 
differences  between  violations  which 
are  intermittent  or  infrequent  and 
violations  which  are  continuous  or 
frequent,  taking  into  account  the 
seriousness  of  any  potential  adverse 
health  effects  which  may  be  involved. 

EPA  promulgated  regulations  to  revise 
the  public  notification  requirements  on 
October  28, 1987  (52  PR  41534).  The 
regulations  state  that  violations  of  an 
MCL,  treatment  technique  or  variance  or 
exemption  schedule  ("Tier  1  violations") 
contain  health  effects  language  specified 


by  EPA  which  concisely  and  in  non- 
technical terms  conveys  to  the  public 
the  adverse  health  effects  that  may 
occur  as  a  result  of  the  violation.  States 
and  water  utilities  remain  free  to  add 
additional  information  to  each  notice,  as 
deemed  appropriate  for  specific 
situations.  This  proposed  rule  contains 
specific  health  effects  language  for  the 
contaminants  which  are  in  today's 
proposed  rulemaking.  EPA  beUeves  that 
the  mandatory  health  effects  language  is 
the  most  appropriate  way  to  inform  the 
affected  public  of  the  health 
implications  of  violating  a  particular 
EPA  standard.  The  proposed  mandatory 
health  effects  language  in  {  141.32(e) 
describes  in  non-technical  terms  the 
health  effects  associated  with  the 
proposed  contaminants.  Public  comment 
is  requested  on  the  proposed  language. 

Xin.  Regulatory  Impact  Analysis 

Executive  Order  12291  requires  EPA 
and  other  regulatory  agencies  to  perform 
a  regulatory  impact  analysis  (RIA)  for 
all  "major"  regulations,  which  are 
defined  as  those  regulations  which 
impose  an  annual  cost  to  the  economy 
of  $100  million  or  more,  or  meet  other 
criteria.  The  Agency  has  determined 
that  the  proposed  rule  is  a  major  rule  for 
purposes  of  the  Executive  Order.  This 
regulation  has  been  reviewed  by  the 
Office  of  Management  and  Budget  as 
required  by  the  Executive  Order  and 
their  comments  are  available  in  the 
public  docket. 

In  accordance  with  the  Executive 
Order,  the  Agency  has  conducted  an 
assessment  of  the  benefits  and  costs  of 
regulatory  alternatives  (see  "Regulatory 
Impact  Analysis  of  Proposed  Inorganic 
Chemical  Regulations,"  March  31, 1989. 
and  "Regulatory  Impact  Analysis  of 
Proposed  Synthetic  Organic  Chemical 
Regulations,"  April.  1989).  The  purpose 
of  the  assessment  was  to  determine 
overall  impacts  of  the  proposed 
regulation. 

Table  34  shows  results  from  the 
regulatory  impact  analyses. 
Approximately  2.475  community  and 
non-transient,  non-community  water 
systems  would  be  expected  to  exceed 
the  final  standards  for  SOCs  and  lOCs 
without  additional  treatment.  If  these 
systems  took  actions  to  comply  with  the 
regulations,  the  annual  costs  ^o  the 
nation  would  be  $88  million. 

Table  34.— National  Costs  and 
Benefits  of  Phase  II  Contaminants 


Table  34.— National  Costs  and  Bene- 
fits of  Phase  II  Contaminants— Con- 
tinued 


Annualized  capital  (SM/yr.)  ■ 

Operating  and  maintenanoe  costt 

($M/yr.) 

Annualized  monitoring  costs  ($M/ 

y)' _ 

State  imptementalioii  cost 

Total  annual  costs  (SM/yr.)..„ 

Number  of  systems  impacted 

Cancer  cases  avoided 

Populalion  exposed  (miRions) 

Cost  per  household  per  year  <$/ 

hh/yr.)  lor  keatment 

Small ...__™ 

.    Medum 

Large 

Very  large 


SOCs 


IOCS 


19 

5 

12 

6 

»30 

•2 

14 

(*) 

75 

13 

^283 

192 

72 

<*) 

1.7 

0.6 

125 

461 

40 

126 

20 

72 

10 

0 

■  Includes  waste  disposal  costs. 

*  Annuakzed  at  3%  over  20  yews. 

*lncludas  the  onetime  costs  tor  oompfeance  with 
monrtohng  requirements  tor  magulated  contam- 
nants. 

*  Included  tuittiin  SOCa. 

*  Because  doae/reaponse  fundiona  tor  the  suble- 
thal health  eflects  are  not  availabto.  carKar  cases 
avoided  could  not  be  calculated. 

The  cost  impacts  on  water  systems 
and  consumers  affected  by  most  of  the 
synthetic  organic  and  inorganic 
contaminants  are  small  and  vary 
depending  upon  the  specific  chemical 
contaminant  and  the  size  of  the  pubUc 
water  system.  Households  served  by 
lai^  to  very  laige  water  systems  (those 
serving  more  than  3.300  people)  could  be 
subject  to  water  bill  increases  of 
between  $20  and  $72  per  year,  if  their 
systems  had  SOC  or  IOC  contamination 
greater  than  the  proposed  MCLs.  EPA 
beUevzs  that  these  costs  are  affordable. 
Small  systems,  those  serving  fewer  than 
500  people,  incur  higher  per  household 
costs  because  they  do  not  benefit  &t)m 
engineering  economies  of  scale. 
Households  served  by  these  small 
systems  would  have  to  pay  significantiy 
more,  should  their  system  have  SOC  or 
IOC  contamination  greater  than  the 
proposed  MCL  In  the  case  of  SOCs. 
typical  annual  water  bills  could  increase 
by  as  much  as  $125,  which  EPA  believes 
is  an  affordable  level.  In  the  case  of 
lOCs.  however,  water  bills  in  small 
supplies  could  climb  an  additional  $461 
per  year  in  contaminated  systems.  As 
discussed  in  Section  V.  above.  EPA  is 
soliciting  comment  on  whether  these 
costs  for  small  systems  are  affordable  in 
order  to  determine  BAT  for  small 
systems  under  section  1415  of  the  Act 
for  the  purpose  of  issuing  variances. 

A.  Regulatory  Flexibility  Analysis 


Central  treatment  ■ 
Capital  costs  (SM). 


SOCs 


268 


OCs 


The  Regulatory  Flexibility  Act 
requires  EPA  to  consider  the  effect  of 
regulations  on  small  entities,  5  U.S.C. 
73     602  et  seq.  If  there  is  a  significant  effect 
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on  a  substantial  number  of  small 
systems,  the  Agency  must  prepare  a 
Regulatory  Flexibility  Analysis  which 
describes  significant  alternatives  which 
would  minimize  the  impact  on  small 
entities.  The  Administrator  has 
determined  that  the  proposed  rule,  if 
promulgated,  will  not  have  a  signiflcant 
effect  on  a  substantial  number  of  small 
entities.  Using  the  Small  Business 
Administration's  definition,  a  small 
water  utility  is  one  that  serves  fewer 
than  saOOO  people.  There  are  about 
78.000  such  systems.  Of  these,  fewer 
than  200  are  likely  to  have 
contamination  levels  greater  than  the 
inorganics'  MCLs  and  fewer  than  2.300 
are  likely  to  have  contamination  in 
excess  of  the  organic  contaminants' 
MCLs.  Therefore,  this  rule  will  affect 
less  than  one  percent  of  small  systems 
under  inorganic  MCLs  and  about  2.9 
percent  of  small  systems  under  the  SOC 
MCLs.  which  EPA  believes  does  not 
constitute  a  substantial  number  of  small 
systems.  It  is  possible  that  today's 
action  will  have  a  significant  Impact  on 
a  few  small  systems  if  SOCa  and  lOCs 
are  found  at  levels  higher  than  the 
MCLs.  .  .,    .. 

Even  though  this  rule  is  not  subject  to 
the  requirements  of  the  Act  the  Agency 
is  concerned  about  potential  impacts  on 
small  systems  and  the  proposed  rule,  in 
many  respects,  seeks  to  mitigate  that 
impact  Specifically,  the  proposed  rule 
allows  compositing  of  samples  in  order 
to  reduce  analytical  costs.  Also,  the 
Agency  has  allowed  bottled  water  and 
point-of-use  devices  as  conditions  of 
receiving  a  variance  or  exemption  to 
accommodate  the  needs  of  smaller 
systems  with  limited  resources.  The 
Agency  has  also  given  the  States  the 
discretion  to  reduce  monitoring 
frequency  in  accordance  with  a  systems 
findings  of  no  SOCs  or  lOCs  and  its 
vulnerability  status.  Consequently, 
smaller  systems  which  do  not  have  IOC 
or  SOC  contamination  in  their  water 
supply  and  are  not  located  in  a 
vulnerable  area  may  have  to  monitor 
only  infrequently.  EPA  has  also  sought 
to  reduce  the  burden  of  compliance 
monitoring  by  allowing  smaller  systems 
more  time  to  complete  the  initial  round 
of  monitoring  for  VOCs  in  the  proposed 
rule,  and  by  requiring  less  frequent 
monitoring  for  SOCs  for  the  smallest 
size  systems. 

B.  Paperwork  Reduction  Act 
The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  44  U.S.C. 
3501  et  seq.  The  information  collection 
requirements  are  not  effective  until 


OMB  approves  them  and  a  technical 
amendment  to  that  effect  is  published  in 
the  Federal  Register. 
XIV.  Secondary  MCU  (SMCLs) 

EPA  is  proposing  SMCLs  in  this  notice 
based  upon  taste  or  odor  detection 
levels  for  seven  organic  chemicals.  (For 
five  chemicals  for  which  SMCLs  are 
proposed.  EPA  also  is  proposing 
MCLGs/MCLs  in  this  notice).  The  MCL/ 
MCLGs  for  an  additional  SMCL.    p- 
dichlorobenzene,  was  promulgated  in 
the  July  a  1987  Federal  Register  notice. 
Seven  of  these  organic  chemicals  have 
reported  taste  or  odor  detection  levels 
lower  than  the  proposed  (or  final)  MCLs. 
EPA  believes  that  it  is  appropriate  to  set 
SMCLs  for  these  compounds  to  protect 
against  aesthetic  effects  (such  as  odor) 
which  could  be  present  at  levels  below 
the  proposed  MCLs. 

SMCLs  are  also  proposed  for  two 
inorganic  contaminants,  silver  and 
aluminum  based  on  cosmetic  and/or 
aesthetic  effects.  These  contaminants 
were  originally  contained  in  the  list  of 
83  contaminants  which  were  to  be 
regulated  by  June  19. 1989.  However,  the 
Agency  substituted  other  priority 
contaminants  for  silver  and  aluminum 
(see  53  FR 1892.  January  22. 1988). 

EPA  believes  that  the  nine  SMCL 
contaminants  may  adversely  affect  the 
appearance  or  odor  of  drinking  water 
and  thereby  may  cause  a  substantial 
number  of  persons  served  by  the  public 
water  system  to  discontinue  their  use  of 
its  drinking  water,  or  may  otherwise 
affect  the  public  welfare. 

For  the  other  chemicals  in  this  notice. 
EPA  would  like  to  develop  SMCLs  in 
order  to  inform  the  public  about 
expected  aesthetic  effects  (primarily 
taste  and  odor)  from  exposure  to  a 
contaminant.  However,  information  on 
taste  or  odor  detection  levels  was  not 
available  in  the  literature.  EPA  asks  that 
any  information  that  may  be  available 
on  taste  or  odor  detection  levels  for 
these  chemicals  be  submitted  to  the 
Agency.  EPA  also  plans  to  carry  out 
studies  on  taste  and  odor  detection 
levels  for  those  chemicals  for  which 
information  is  not  available  in  order  that 
SMCLs  may  be  proposed  in  the  future. 

EPA  determined  the  SMCLs  by 
evaluating  the  literature  for  taste  and 
odor  detection  levels  and.  if  more  than 
one  threshold  level  was  available,  using 
the  most  conservative  (i.e.,  the  lowest) 
value  for  that  chemical.  Literature 
evaluations  included  laboratory 
determinations  of  taste  and  odor  and 
thresholds  in  water  dilution  calculated 
from  air  odor  thresholds  (a  situation 
which  could  represent  detection  of 
odors  in  bathing  or  showering).  The 


following  is  a  summary  of  the  proposed 
SMCLs: 

A.  Aluminum 

Proposed  SMCL  of  0.05  mg/1  based 
upon  a  level  recommended  by  the 
American  Water  Works  Association 
(AWWA)  to  prevent  post-ti'eatment 
precipitation  in  the  distribution  system. 

B.  o-Dichlorobenzene 

Proposed  SMCL  of  0.01  mg/1.  based 
upon  the  odor  detection  level  as 
reported  by  Kolle.  W.,  K.H.  Schweer.  N. 
Gusten  and  L.  Stieglitz  (1972).  Reference: 
Identifizierung  schwer  abbaubaren 
Schadstoffen  in  Rhein  and 
Rheinuferfiltrat  Vom  Wasser.  39. 109- 
119.  (In:  Compilation  of  Odour 
Threshold  Values  in  Air  and  Water. 
Circa  1978.  Editors,  van  Gemert,  L-J..  and 
A.H.  Nettenbreijer.  National  Institute  of 
Water  Supply.  Voorburg.  Netherlands.) 


C.  p-Dichlorobenzene 

Proposed  SMCL  of  0.005  mg/1.  The 
odor  detection  level  as  reported  by 
Grunt  F.E.De.  (1975)  is  0.003  mg/l. 
Reference:  Unpublished  data— National 
Institute  for  Water  Supply.  Voorburg. 
Netherlands.  (In:  Compilation  of  Odour 
Threshold  Values  in  Air  and  Water, 
Circa  1978,  Editors,  van  Gemert.  LJ.,  and 
A.H.  Nettenbreijer.  National  Institute  of 
Water  Supply.  Voorburg.  Netherlands.) 
This  level  is  below  the  PQL  for  this 
compound,  which  is  0.005  mg/1. 
Therefore,  the  Agency  is  proposing  the 
SMCL  for  this  compound  at  0.005  mg/1. 

D.  Ethylbenzene 

Proposed  SMCL  of  0.03  mg/l.  rounded 
from  a  threshold  of  0.029  mg/l  in  water 
dilution  calculated  by  J.E.  Amoore  and 

E.  Hautala  (1983).  Reference:  Odor  as  an 
Aid  to  Chemical  Safety:  Odor 
Thresholds  Compared  With  Threshold 
Limit  Values  and  Volatilities  for  214 
Industrial  Chemicals  in  Air  and  Water 
Dilution.  Journal  of  Applied  Toxicology. 
3:6:272-290. 

E.  Pentachlorophenol 

Proposed  SMCL  of  0.03  mg/l.  based 
upon  the  taste  threshold  as  reported  by 
Dietz.  F..  and  J.  Traud.  (1978). 
References:  Geruchs-und-Geschmacks- 
Schwellen-Konzentrationen  von 
Phenolkorpera.  Gas-Wasserfach. 
Wasser-Abwasser.  119:318.  In:  Ambient 
Water  Quality  Criteria  for 
Pentachlorophenol,  October  1980.  EPA 
440/580-06.5.  Office  of  Water 
Regulations  and  Standards.  Washinglon. 
DC. 
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F.  Silver 

EPA  proposes  a  SMCL  of  0.09  mg/l. 
based  upon  argyria  as  a  cosmetic  effect 
The  SMCL  was  determined  based  upon 
several  clinical  reports  in  which  humans 
developed  argyria  as  a  result  of  i.v.  and 
oral  exposure  to  silver  (Gaul  and  Staud. 
(1935).  Clinical  Spectroscopy.  Seventy 
Cases  of  Generalized  Ai^gyrosis 
Following  Organic  and  Colloidal  Silver 
Medication.  J.  Am.  Med.  Assoc. 
104:1387-1390;  Blumbei^  H..  and  T.N. 
Carey.  (1934).  Argyremia:  Detection  of 
Unsuspected  and  Obscure  Argyria  by 
the  Spectrographic  Demonstration  of 
High  Blood  Silver.  J.  Am.  Med.  Assoa 
103:1521-1524:  and  East  et  al.  (1980). 
Silver  Retention.  Total  Body  Silver  and 
Tissue  Silver  Concentration  in  Argyria 
Associated  with  Exposure  in  Anti- 
Smoking  Remedy  Containing  Silver 
Acetate.  Clin.  Exp.  Dermatol.  5:305-311). 

Though  EPA  proposes  the  SMCL  for 
silver  to  remain  at  0.09  mg/l  based  on  a 
skin  cosmetic  problem  called  argyria.  a 
different  calculation,  assuming  an  oral 
absorption  rate  of  4.4  percent  and 
assuming  a  total  accumulation  of  1  gram 
by  i.v.  would  result  in  a  SMCL  of  50. 100 
or  250  iig/l  depending  on  the  selection  of 
an  uncertainty  factor  of  10.  5  or  2.  EPA 
would  like  the  public  to  comment  on 
these  alternatives. 

G.  Styrene 

Proposed  SMCL  of  0.01  mg/l.  rounded 
from  a  threshold  in  water  dilution  of 
0.011  mg/l,  calculated  by  J.E.  Amoore 
and  E.  Hautala  (1983).  Reference:  Odor 
as  an  Aid  to  Chemical  Safety:  Odor 
Thresholds  Compared  WiUi  Threshold 
Limit  Values  and  Volatilities  for  214 
Industrial  Chemicals  in  Air  and  Water 
Dilution.  Journal  of  Applied  Toxicology, 
3:6:272-290. 

H.  Toluene 

Proposed  SMCL  of  0.04  mg/l.  rounded 
from  a  threshold  in  water  dilution  of 
0.042  mg/l.  calculated  by  J.E.  Amoore 
and  E.  Hautala  (1983).  Reference:  Odor 
as  an  Aid  to  Chemical  Safety:  Odor 
Thresholds  Compared  With  Threshold 
Limit  Values  and  Volatilities  for  214 
Industrial  Chemicals  in  Air  and  Water 
Dilution.  Journal  of  Applied  Toxicology, 
3:6:272-290. 

/.  Xylene 

Proposed  SMCL  of  0.02  mg/l.  rounded 
from  a  threshold  in  water  dilution  of 
0.017  mg/l,  calculated  by  J.E.  Amoore 
and  E.  Hautala  (1983).  Reference:  Odor 
as  an  Aid  to  Chemical  Safety:  Odor 
Thresholds  Compared  With  Threshold 
Limit  Values  and  Volatilities  for  214 
Industrial  Chemicals  in  Air  and  Water 


Dilution.  Journal  of  Applied  Toxicology. 
3:6:272-290. 

XV.  Proposal  To  Delete  MCL  for  Silver 

Currently  the  MCL  for  silver  is  0.05 
mg/l  (See  40  CFR  141.11(b).  This  MCL 
was  established  in  1975,  as  part  of  the 
National  Interim  Primary  Drinking 
Water  Regulations.  EPA  examined  the 
available  data  on  silver  and  did  not 
propose  an  RMCL  for  this  compound  on 
November  13. 1985  due  to  the  fact  that 
the  only  adverse  effect  from  exposure  to 
silver  is  argyria  (a  discoloration  of  the 
skin).  EPA  considers  argyria  a  cosmetic 
effect  since  it  does  not  impair  the 
functioning  of  the  body  or  present  other 
physiological  problems. 

The  SDWA  Amendments  of  1986 
require  EPA  to  regulate  83  contaminants 
in  drinking  water  by  1989.  The  SDWA 
allows  EPA  to  substitute  up  to  seven 
contaminants  if  regulation  of  the 
substitutes  is  more  likely  to  be 
protective  of  public  health.  EPA  has 
substituted  silver  from  the  list  of  83 
contaminants  for  regulation  (53  FR  1892). 
Since  the  effects  associated  with 
ingestion  of  silver  are  not  considered 
adverse  and  silver  is  seldom  found  at 
significant  levels  in  water  supplies.  EPA 
substituted  silver  out  of  the  list  of  83 
contaminants. 

EPA  is  proposing  to  delete  the  current 
MCL  for  silver,  since  the  effects  of 
ingesting  the  contaminant  are  solely 
cosmetic  and  not  adverse  within  the 
meaning  of  the  SDWA.  As  noted  above, 
EPA  is  proposing  an  SMCL  for  silver 
based  on  cosmetic  effects.  EPA  requests 
public  comment  on  the  removal  of  the 
silver  MCL 

XVI.  Reference  and  Public  Docket 

All  supporting  materials  pertinent  to 
the  development  of  this  proposal  are 
included  in  the  Public  Docket  located  at 
EPA  headquarters,  Washington,  DC.  The 
Public  Docket  is  available  for  viewing 
by  appointment  by  calling  the  telephone 
number  at  the  beginning  of  this  notice. 
All  public  comments  received  on  the 
1985  proposal  are  included  in  the 
Docket. 

The  following  references  are  included 
in  the  Public  Docket  together  with  other 
correspondence  and  information. 
Additional  references  are  cited 
throughout  the  preamble  of  this 
proposed  rule. 

(1)  Millette,  J.R..  P.J.  Clark  and  M.F. 
Pansing  1979.  Exposure  to  Asbestos 
from  Drinking  Water  in  the  United 
States.  Cincinnati,  OH:  Health  Effects 
Research  Lab.  U.S.  EPA.  EPA-600/1-79- 
028. 

(2)  For  each  inorganic  and  organic 
chemical  for  which  an  MCLG  is 
proposed,  a  health  effects  criteria 


document  has  been  prepared.  For 
example,  a  typical  reference  listing 
would  be  as  follows: 

U.S.  EPA.  Office  of  Drinking  Water, 
Criteria  and  Standards  Division,  Draft 
Health  Effects  Criteria  Document  for 
Cadmium,  September,  1987. 

(3)  U.S.  EPA,  EMSL-Cincinnati, 
Methods  Manuals  for  Organics  in 
Drinking  Water,  December,  1988. 

(4)  U.S.  EPA.  Office  of  Drinking 
Water.  Office  of  Program  Development 
and  Evaluation.  Regulatory  Impact 
Analysis  of  Proposed  Inorganic 
Chemical  Regulations.  March.  1989. 

(5)  U.S.  EPA,  Office  of  Drinking 
Water,  Office  of  Program  Development 
and  Evaluation,  Regulatory  Impact 
Analysis  of  Proposed  Organic  Chemical 
Regulations.  April.  1989. 

(6)  U.S.  EPA,  Office  of  Drinking 
Water,  Criteria  and  Standards  Division, 
Technologies  and  Costs  for  the 
Treatment  and  Disposal  of  Waste  By- 
products from  Water  Treatments  for  the 
Removal  of  Inorganic  and  Radioactive 
Contaminants.  Revised  draft. 
September,  1986. 

(7)  U.S.  EPA.  Office  of  Drinking 
Water,  Criteria  and  Standards  Division. 
Estimated  Low  Range  Costs  for  the 
Removal  of  Inorganics.  Radionuclides 
and  Corrosion-Related  Contaminants 
from  Potable  Water  Supplies.  Draft 
November,  1986. 

(8)  For  each  inorganic  chemical  fur 
which  an  MCLG  is  proposed,  a 
Technologies  and  Costs  Document  has 
been  prepared.  For  example,  a  typical 
reference  listing  would  be  as  follows: 

U.S.  EPA.  Office  of  Drinking  Water. 
Criteria  and  Standards  Division. 
Technologies  and  Costs  for  the  Removal 
of  Selenium  from  Potable  Water 
Supplies.  Final  draft.  November  18, 1985. 

(9)  U.S.  EPA,  Office  of  Drinking 
Water,  Criteria  and  Standards  Division, 
Technologies  and  Costs  for  the  Removal 
of  Synthetic  Organic  Chemicals  from 
Potable  Water  Supplies.  Draft.  March, 
1989. 

(10)  For  each  inorganic  chemical  for 
which  an  MCLG  is  proposed,  a  cost 
supplement  document  has  been 
prepared.  For  example,  a  typical 
reference  listing  would  be  as  follows: 

U.S.  EPA,  Office  of  Drinking  Water. 
Criteria  and  Standards  Division.  Cost 
Supplement  to  Technologies  and  Costs 
for  the  Removal  of  Selenium  from 
Potable  Water  Supplies.  Draft.  February 
13, 1987. 

XVIL  Request  for  Public  Comment 

EPA  requests  public  analysis, 
comments  and  information  on  all 
aspects  of  this  proposal.  In  addition  to 
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the  quettlons  noted  earlier,  we  are  also 
soliciting  comment  for  the  following: 

•  Do  the  MCLGs  which  have  been 
changed  since  the  November  1985  notice 
represent  a  level  such  that  "no  known  or 
anticipated  adverse  effect  would  result 
with  an  adequate  margin  of  safety?" 

•  Do  the  MCLs  represent  a  level  as 
close  to  the  MCLGs  as  feasible? 
—Is  the  methodology  for  determining 

the  MCLs  appropriate? 
—Are  the  levels  set  for  the  MCLs 

feasible? 
—Are  the  costs  of  meeting  the  MCLs 

reasonable? 

•  Should  the  Agency  consider  other 
technologies  as  BAT  In  addition  to  the 
proposed  BATs? 

•  Is  the  approach  used  to  determine 
the  treatment  technique  for  acrylamide 
and  epichlorohydrin  reasonable? 

•  Are  the  technologies  proposed  as 
BAT  (Section  1415  variances) 
appropriate? 

•  Are  the  proposed  performance 
requirements  reasonable  for  the 
purposes  of  determining  laboratory 
approval? 

•  Does  the  proposed  mandatory 
health  effects  information  for  the  public 
notification  requirements  represent  a 
clear  statement  of  the  potential  health 
effecU  of  the  chemicals? 

•  Do  the  proposed  compliance 
monitoring  requirements  serve  the 
purpose  of  ensuring  that  high  quality 
water  is  available? 

•  Is  the  proposal  for  monitoring  for 
unregulated  contaminants  reasonable? 

•  Do  the  proposed  SMCLs  protect 
against  aesthetic  effects?  Is  there 
additional  taste  and  odor  data  that 
could  be  used  to  set  SMCLs  for  other 
chemicals  in  this  notice? 

•  Are  there  alternative  monitoring 
requirements  which  would  still  ensure 
high  quality  water  but  which  would  be 
less  burdensome  for  water  systems  and 
States? 

Appendix    A.    83  Contaminants 
required  to  be  ragulatad  under  the 
SDWAoflsae 


Thchtoroethylana 

T«trachtoro«thyt«n« 

Carbon  MracNorid* 

i.i.i-ThcNoro«lhan« 

i.2-0ictiloro«than« 

Vi«y«cWOfid« 

M«tttyt«n«  chloiWt 

MtooMology 

ToUICOMorms 
TurtMity 
Giattita  lamUia 


Barium 

Cadmium 

Chromium 

Laad 

Marcury 

Nitrala 

Salanium 

Silvar 

FkMrtda 

Aluminum 

Antimony 

Endrin 


Damana 

CMorobanzana 

OicMorobanzana 

TricMorobanzaoa 

1.1-OicWoroaltiy*ana 

tranft-1.2- 

Dicttloroathylana 
eia-1 ,2-OlcNoroathylena 

andTurtaMtty 

Vinjtaa 

Standard  piata  count 

LegkxMila 


lnof9Milcs 

Mdytxjenum 

AatMstos 

SuKata 

Coppar 

Vanadium 

Sodium 

Nickal 

Zinc 

ThaHium 

Barytlium 

Cyanida 

OrQantea 

1.1.2-Trichlofoathana 

Vydaia 

Simazina 

PAHa 

PCBa 

Atrazina 

Ptithalataa 

Acrytamida 

Dibromochloropropana 

(DBCP) 
l^-Oi(MoroprDpana 
PantacNorophanol 
PIchloram 
Dinoaab 
Ethylana  dibramida 

(EDB) 
Dibromomethana 
Xytana 
HaxacNorocyciopanta- 


MathoxycMa 
Toxaphana 

2.4-0 

2.4,5-TP 

AldiCWb 

Chlordana 

Oalapon 

Oiquat 

Endoltiaa 

Gtyphoaata 

Caiboluran 

Alachior 

EpicMorobydrin 

Totuana 

Adipataa 


2,3.7.8-TCOO  (Dioidn) 

Radium  226  and  228  Qfoaa  aipha  particJa 

activity 
Beta  partida  and  photon     Radon 

radioactivity 
Uranium 


Appendix  B.— Guidance  to  Determine 
Vulnerability  of  Public  Water  Systems 
to  Contamination  by  Pesticides 

EPA  has  reviewed  existing 
information  and  scientific  knowledge 
about  the  extent  of  pesticide 
contamination,  its  causes,  and  its 
potential  health  impacts  via  drii^dng 
water  consumption.  Recent  monitoring 
efforts  by  some  States  indicate  that  the 
number  of  pesticides  found  in  ground 
water  is  significant  enough  to  cause 
concern.  However  most  pesticides  are 
generally  found  at  low  levels.  Most  of 
the  available  monitoring  data  is  the 
result  of  studies  conducted  in  "hot-spot" 
areas  or  in  wells  not  used  for  drinking 
water  consumption.  Therefore,  the 
available  occiurence  information  is 
inadequate  to  make  national  projections 
of  consumer  exposure  to  pesticides  via 
drinking  water.  Currentiy  EPA  is 
surveying  public  and  private  wells  via  a 
pesticide  survey  and  may  be  able  to  use 
this  data  to  determine  national 
occurrence  at  a  later  date. 

There  are  five  general  criteria  that  can 
be  used  to  target  those  systems  which 
appear  to  have  the  greatest  vuhierability 
to  pesticide  contamination.  These 
criteria  can  aid  the  States  in  the 


development  and  implementation  of 
monitoring  programs  that  would  focus 
monitoring  efforts  on  those  systems 
most  vuhierable  to  contamination  by 
pesticides.  These  criteria  are: 

(1)  Available  monitoring  data  on 
pesticides  or  other  synthetic  organic 
compounds, 

(2)  The  nearby  presence  of  potential 
sources  of  contamination, 

(3)  Environmental  persistence  of  the 
pesticide  and  mobility  of  the 
contaminant, 

(4)  The  hydrogeological  conditions  in 
the  area,  and 

(5)  The  finding  of  elevated  nitrate 
levels  in  the  water  supply. 

The  best  indicator  that  a  system  is 
vulnerable  to  pesticide  contamination  is 
prior,  reliable  occurrence  data.  The 
second  criterion,  nearby  use,  storage  or 
disposal  of  pesticides,  is  an  obvious 
indication  of  potential  contamination, 
provided  the  pesticide  can  infiltrate  the 
water  supply.  This  phenomenon 
encompasses  the  third  and  fourth 
criteria,  which  depend  on  the 
environmental  persistence  of  the 
contaminant  and  the  vuhierability  to 
infiltration  of  the  water  source.  The 
latter  is  a  complex  function  of  the  local 
climate,  geology,  and  hydrology  of  the 
water  source. 

The  EPA  has  postulated  the  fifth 
criterion,  elevated  nitrate  levels,  as  an 
indicator  of  pesticide  infiltration.  Since 
nitrates  in  water  are  an  indication  that 
fertilizer  (man  made  or  animal 
droppings]  has  leached  into  the  water 
source,  it  also  indicates  that 
environmentally  stable,  water 
transported  pesticides  could 
contaminate  the  same  source.  It  appears 
that  there  is  a  positive  correlation 
between  high  nitrate  levels  and  the 
presence  of  other  contaminants. 
Unfortunately,  like  many  simple 
indicators,  it  only  flags  contaminated 
supplies.  The  absence  of  higher  than 
normal  nitrate  levels  does  not  seem  to 
indicate  that  a  supply  is  invulnerable  or 
uncontaminated.  However.  EPA 
encourages  authorities  to  consider  this 
as  a  possible,  facile  way  to  select  hot 
spots  for  more  thorough  pesticide 
screening. 

The  first  four  criteria  are  discussed  in 
more  detail  below. 


1.  Previous  Findings 

The  identification  of  contamination  by 
pesticides  or  other  synthetic  organic 
compounds  during  previous  monitoring 
efforts  suggests  that  the  recharge  area  is 
vulnerable.  This  occurs  in  locations 
where  the  recharge  areas  are  close  to 
the  land  surface  and  thus  may  be 
affected  by  land  management  practices 


Federal  Register  /  Vol.  54.  No.  97  /  Monday.  May  22.  1989  /  Proposed  Rules 


such  as  pesticide  application.  Water 
supplies  are  contaminated  eitiier 
through  a  transport  of  the  chemicals 
through  the  soil  to  the  ground  water,  or 
in  the  case  of  surface  waters,  through 
surface  run-off.  Positive  results  are 
always  helpful  in  identifying  areas 
conducive  to  chemical  residue  transport 

2.  Proximity  to  Sources  of 
Contamination 

Pesticides  may  contaminate  a 
vulnerable  water  source  during  their 
manufacture,  distribution,  storage, 
disposal,  or  use.  They  may  be  used  on 
the  land  or  in  industrial  settings.  The 
sources  of  contamination  may  be 
grouped  into  two  general  categories 
based  on  the  characteristics  of  the 
contamination: 

a.  Point  sources— include  spills  and 
leaks  of  pesticides  at  mtinufactiuing. 
distribution  or  storage  facilities,  or  from 
hazardous  and  municipal  waste  landfills 
and  other  waste  handling  or  treatment 
facilities  where  bulk  pesticides  are 
disposed.  There  are  a  number  of  Federal 
and  state  laws  that  are  aimed  at  the 
prevention  and  reporting  of  spills  and 
leaks  from  these  facilities.  When  an 
accident  does  occur.  It  is  relatively 
localized  and  can  be  at  least  partially 
controlled.  Reports  of  these  incidents 
can  aid  in  assessing  the  vulnerability  of 
a  supply. 

b.  Non-point  sources — include  use  of 
pesticides  to  control  insect  and  weed 
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pests  on  agricultural  areas,  forest  lands, 
home  and  gardens,  and  other  land 
application  uses.  The  pesticides  applied 
to  the  land  may  be  carried  by  runoff 
waters  into  surface  water  or  may  enter 
ground  water  by  infiltration  through  the 
ground. 

For  surface  water  systems,  the 
proximity  of  the  water  sources  to 
manufactiu^rs  and  formulators 
increases  the  probabilify  of 
contamination  because  of  potential 
discharges  into  the  surface  water.  The 
potential  for  contamination  of  the  water 
source  also  increases  with  the  proximity 
to  agricultural  areas  because  of  runoff  of 
pesticides  into  surface  water.  Thus,  a 
sanitary  survey  and  an  examination  of 
upstream  waste  water  discharges  and 
agricultural  activities  can  indicate  the 
natm«  and  extent  of  pollution  activities 
that  affect  the  vulnerability  of  a  surface 
water  system.  Some  watersheds  are 
protected  by  strict  access  and  land  use 
laws.  Surface  water  systems  could  be 
ranked  according  to  the  extent  of 
watershed  protection  afforded  by  these 
land  use  restrictions  or  the  remoteness 
of  the  source  to  pesticide  manufacttiring 
or  use  activities. 

Table  B-1  summarizes  potential 
sources  of  contamination  of  ground 
water  sources.  States  should  determine 
the  presence  of  manufacturing, 
commercial,  or  waste  disposal  facilities, 
or  other  potential  point  sources  near  the 
recharge  areas.  The  presence  of 


contamination  from  agricultural  use  or 
other  land  uses  is  more  difficult  to 
assess  because  such  usage  is  often 
spread  over  a  wide  area  at  very  low 
concentrations  initially  that  may  build 
up  over  time  with  continued  pesticide 
use. 

States  may  establish  a  hierarchy  that 
would  characterize  regions  according  to 
whether  they  have  high,  medium,  low  or 
uncommon  pesticide  usage  for  land 
application  uses.  Specific  information  on 
use  patterns  may  be  obtained  from  the 
agricultural  commissioner  or  other  local 
authorities.  Also,  regional  pesticide 
sales  data  and  county  level  crop  data 
are  available.  Table  B-2  summarizes  the 
major  current  applications  of  selected 
pesticides.  These  tools  can  be  used  by 
States  to  set  monitoring  priorities  for 
water  systems. 

The  use  of  2,4,5-TP  (Silvex)  was 
cancelled  in  1984.  In  addition,  toxaphene 
was  apparentiy  used  only  in  cotton 
growing  areas  since  1984  when  its  use 
was  cancelled  for  most  other  crops. 
More  recentiy,  the  use  of  clilordane  and 
heptachlor  was  cancelled  in  1988.  The 
use  of  EDB  and  DBCP  has  also  been 
severely  resbicted.  Water  supplies  that 
do  not  detect  the  presence  of  these 
contaminants  during  initial  monitoring 
should  not  be  required  to  conduct  repeat 
monitoring.  States  may  want  to 
reclassify  the  vulnerability  of  the  system 
based  upon  the  initial  monitoring 
results. 


Table  B-1.— Potential  Sources  of  Pesticide  Contamination  of  Ground  Water 


1 

Manuiac- 
Iwers/ 
Formula- 
tors 

Dealer 

Indus- 

Inai 
user 

Lwtd 
cainn 

Spills  and  Leaks 
Storage  Areas 

X 
X 
X 
X 

X 
X 
X 
X 

X 
X 
X 
X 

X 
X 
X 
X 

X 

Storage  Tanks/Pioelines ' "" 

X 

Loadinfl/Unload«9 "'    ■" ^ 



TransDort  Acddenta 

X 

Disposal                                                                                                                                                   ■" ""^ 

Process  Waste ..._ „ . 

X 

Off-specification  Material ..       „     

Containers 

X 
X 

X 
X 

X 

Rinsate 

X 

Land  Application                                                                                                     ~ '    —  

Laachino ' 

Backfiow  to  Irrioation  mi\.^ " — 

Run-in  to  wiells,  smkholes _ 

X 

X 
X 
X 



X 

'Leaching  potential  affected  by  chemical-physical  properties  of  pesticide,  hydrogeoiogic  setting  and  {colication  and  cultivatnn  nraciic» 
Reference:  PestKXles  m  Ground  Water  Background  Document  uTePA.  OffiSrtoSindwSw^otebSw^  practices. 
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Table  B-2.— Cu*we>4t  Appucations  of 
Selected  PesTiaoes 


^lacNof . 
Akticart).. 


CwtxAw- 


A|](l<ic«lions  ' 


Chiofovw- 
2.4-0 


DBCP 

LZ-OcMoroprapaM.. 

EOB..._ ~ 

H«plKNar 

Lindane 


MetfwxycNor. 


PaniacMoratihanal. 
2.4>TP  tSMDi)— 


Com;  toybeara.  pettnM. 

While/ sweet  potatoes; 

cotton;  peanuts;  pecans 
(SBT.  ctlnjs;  suQar  beets; 
ORHmanlals:  dry  baans: 
ao>g»<um;  aoytwaM;  sugar- 
cane (La.). 

Swaai/tiatd  com;  sorghum; 
MMm.  paanula:  soybeans; 
dc«  grapaK  cotton;  sugar- 
cww;  tobacco;  potatoes; 
grapaa;  small  grams;  cu- 

CanoaHad.  1960 

Graisaa;  wha*  bartey.  oats; 
torghum;  com;  sugarcane. 

Ptnaapplet  (Hawaa  only). 

SolftjmiganL 

Funsgaliort  o»  exported  »nM. 

Cancated.  1968. 

Seed  and  aol  treatment; 
lumbar  dips;  Iruil  and  nut 
tree  foliage  appTication; 
vagatiWaa:  human  scalp 
(tea);  uii—eantHa;  tobac- 
co karvpianls. 

[My  and  bael  cattle;  twme 
gwtfsna;  tnH  and  shade 


Cvoaaadk  1964. 
Canon:  cancelled  lor  other 
1984. 


•dL.  Fmiii  Chanicala  Handbook. 


•Berg.   6X.. 

1966. 

In  lummary.  the  following  information 
should  be  considered  in  the 
determination  of  proximity  of  the  water 
system  to  potential  sources  of 
contamination: 

a.  Nearby  manufacttuing.  distribution 
or  storage  facilities; 

b.  Nearby  hazardous  and  municipal 
waste  landfills  or  other  waste  handling 
or  treatment  facilities; 

c.  Nearby  land  application  uses, 
especially  in  crop  growing  areas;  and 

d.  Reports  of  spills  or  leaking  storage 
areas. 
3.  Environmental  Persistence 

In  general,  the  ability  of  a  pesticide  to 
reach  groundwater  increases  with  its 
environmental  persistence.  Many 
organochlorine  pesticides  have  been 
banned  because  of  their  long  persistence 
in  the  environment.  The  disappearance 
of  a  pesticide  from  soil  can  be  the  result 
of  physical,  chemical  and  biological 
processes.  These  processes  include 
volatilization,  hydrolysis,  photolysis  and 
microbial  degradation.  Degradation  of 
pesticides  can  be  expressed  as  field 
dissipation  half-lives  or  as  persistence 
in  soil  (i.e..  approximate  time  for  90% 
disappearance  from  soil).  The 
decomposition  processes  are  in  turn  a 
function  of  the  climate  (humidity, 
temperature,  rainfall)  and  the  soil  type. 


The  combination  of  pesticide 
degradation  rates  and  the 
hydrogeological  characteristics  of  the 
area  determine  whether  the  pesticide 
has  the  opportunity  to  contaminate  the 
water  soivce. 
4.  Vulnerable  Hydrogeohgy 

Certain  hydrogeological 
characteristics  influence  the  likelihood 
that  a  pesticide  will  infiltrate  through 
the  soil  and  contaminate  ground  water 
sources.  Hydrogeological  factors  such  as 
type  of  soil,  depth  to  water,  and 
permeability  of  the  aquifer  formation 
can  determine  the  vulnerability  of  a 
ground  water  source  to  pesticide 
contamination.  There  are  various 
approaches  that  have  been  evaluated  for 
modeling  ground  water  vulnerability 
from  the  knowledge  of  hydrogeological 
Ijarameters.  One  of  these  approaches, 
known  by  the  acronym  DRASTIC 
combines  information  on  seven  different 
hydrogeological  parameters  to  produce 
a  score  which  is  an  indicator  of  relative 
ground  water  contamination  potential 
for  a  county  or  subcounty  region. 

DRASTIC  has  been  used  by  EPA  to 
classify  all  the  counties  of  the  United 
States  into  three  categories  of  ground 
water  vulnerability  (high,  medium  or 
low)  as  part  of  the  design  of  National 
Pesticide  Survey.  States  may  use 
DRASTIC  or  other  approaches  in 
combination  with  pesticide  use  data  to 
determine  those  areas  particularly 

vulnerable  to  pesticide  contamination. 

Specific  hydrogeologic  considerations  of 

DRASTIC  are: 

a.  Depth  to  water— \X  determines  the 
thickness  of  the  material  through  which 
a  contaminant  must  travel  to  reach  the 
aquifer  (shallow  ground  water  depths 
are  more  vulnerable  than  deeper  ground 
water  depths). 

b.  Recharge — amount  of  water  per 
unit  area  of  land  that  reaches  the  water 
table  (the  greater  the  recharge,  the 
easier  it  is  for  contamination  to  occur). 

c.  Aquifer  m«//o— geological 
materials  that  exert  control  over  the 
route  and  path  length  that  a 
contaminant  must  follow  (the  larger  the 
grain  size  or  porosity  and  the  more 
fractures  within  the  aquifer,  the  higher 
permeability,  and  the  greater  the 
contamination  potential). 

d.  Soil  type—ii  affects  the  amount  of 
recharge  that  can  infiltrate  into  ground 
water  and  the  abiUty  of  a  contaminant 
to  move  vertically  (highly  permeable 
soils  increase  contamination  potential). 

e.  Topography— \\  refers  to  the  slope 
of  the  land  surface  (steep  slopes  are 
more  conducive  to  high  runoff  capacity, 
rapid  erosion  and  contamination  of 
surface  waters  and  provide  less 


probability  of  infiltration  into  ground 
water). 

f.  Vadose  zone  media — it  refers  to  the 
water-saturated  zone  above  the  water 
table  which  controls  the  path-length  and 
routing  of  contamination  (similar  to 
aquifer  media). 

g.  Hydraulic  conductivity— it  refers  to 
the  ability  of  the  aquifer  material  to 
transmit  pollutants  throughout  the 
aquifer. 

The  source  of  water  may  be  protected 
by  natural  factors  such  as  the 
hydrogeologic  characteristics  described 
above,  or  regulatory  discharge  controls. 
However,  other  conditions  may  arise 
that  could  lead  to  contamination 
problems.  For  example,  even 
geologically  invulnerable  formations  can 
be  polluted  by  improper  well 
construction  or  discharging  into  existing 
wells.  Also,  areas  with  cool,  moist 
climates,  where  evaporation  is  low  and 
rainfall  is  high  are  likely  to  be  conducive 
to  pesticide  transport  to  ground  water, 
particularly  where  such  conditions  exist 
during  or  shortly  after  application. 

Irrigation  practices  may  also  facilitate 
contaminant  movement.  For  surface 
water  sources,  a  sanitary  survey  and  an 
examination  of  upstream  waste 
dischargers  or  agricultural  runoff  can 
indicate  the  extent  of  pollution  activities 
that  affect  the  vulnerability  of  surface 
water  systems.  Contamination  of 
surface  water  systems  from  agricultural 
runoff  is  influenced  by  the  timing  of 
rainfall  events  after  application. 

The  above  criteria  may  be  us'ed  by 
individual  states  to  determine  the 
vulnerability  of  public  water  systems  to 
contamination  by  pesticides. 

List  of  Subjects  in  40  CFR  Parts  141. 142 
and  143 

Chemicals,  Reporting  and 
recordkeeping  requirements.  Water 
supply,  Administrative  practice  and 
procedure. 

WUUam  K.  Reiny, 

Administrator.  Environmental  Protection 
Agency. 

Date:  April  27, 1989. 

For  the  reasons  set  forth  in  the 
preamble,  Title  40  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  141-NATlONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  Part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300g-l,  300g-3.  300g-«. 
300J-4  and  30OJ-9. 

2.  In  §  141.11,  paragraph  (b)  is 
amended  by  removing  the  entry  for 
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"silver"  fi^m  the  table,  and  by  revising 
the  text  of  paragraph  (b)  preceding  the 
table  to  read  as  follows: 

9141.11    Maximum  contaminant  levels  for 


(b)  The  following  maximum 
contaminant  levels  for  bariiun. 
cadmium,  chromium,  merciuy.  nitrate, 
and  selenium  shall  remain  effective  imtil 
[insert  date  18  months  after  publication 
affinal  rule  in  the  Federal  Register]. 
*        *        •        •        • 

3.  Section  141.23.  is  revised  to  read  as 
follows: 

§  141.23    Inorganic  dtwnlcal  nmpUng  and 
■rtalytlcal  raqulrwnants. 

Community  water  systems  shall 
conduct  monitoring  to  determine 
compliance  with  the  maximimi 
contaminant  levels  specified  in  {  141.11 
or  141.62  (as  appropriate)  in  accordance 
with  this  section.  Non-transient,  non- 
community  water  systems  shall  conduct 
monitoring  to  determine  compliance 
with  the  maximimi  contaminant  levels  in 
S  142.62  in  accordance  with  this  section. 
Transient,  non-commimity  water 
systems  shall  conduct  monitoring  to 
determine  compliance  with  the  nitrate 
and  nitrite  maximimi  contaminant  levels 
in  S  141.11  and  S  141.62  (as  appropriate) 
in  accordance  with  this  section. 

(a)  Monitoring  shall  be  conducted  as 
follows: 

(1)  Groundwater  systems  shall  take  a 
minimum  of  one  sample  at  every  entry 
point  to  the  distribution  system  which  is 
representative  of  each  well  after 
treatment  (hereafter  called  a  sampling 
point).  The  system  shall  take  each 
sample  at  the  same  sampling  point 
unless  conditions  make  another 
sampling  point  more  representative  of 
each  source  or  treatment  plant. 

(2)  Surface  water  systems  shall  take  a 
minimum  of  one  sample  at  every  entry 
point  to  the  distribution  system  after 
any  application  of  treatment  or  in  the 
distribution  system  at  a  point  which  is 
representative  of  each  source  after 
treatment  (hereafter  called  a  sampling 
point).  The  system  shall  take  each 
sample  at  the  same  sampling  point 
unless  conditions  make  another 
sampling  point  more  representative  of 
each  source  or  treatment  plant. 

(3)  If  a  system  draws  water  from  more 
than  one  source  and  the  sources  are 
combined  before  distribution,  the 
system  must  sample  at  an  entry  point  to 
the  distribution  system  during  periods  of 
normal  operating  conditions  (i.e..  when 
water  is  representative  of  all  sources 
being  used). 

(4)  The  State  may  reduce  the  total 
number  of  samples  which  must  be 


analyzed  by  allowing  the  use  of 
compositing.  Composite  samples  from  a 
maximum  of  five  sampling  points  are 
allowed.  Compositing  of  samples  must 
be  done  in  the  laboratory.  If  the 
concentration  in  the  composite  sample 
indicates  contamination  by  one  or  more 
inorganic  chemicals,  then  a  follow-up 
sample  must  be  taken  at  each  sampling 
point  included  in  the  composite  and 
analyzed  for  the  contaminants  which 
were  present  in  the  composite  sample 
within  14  days. 

(5)  The  frequency  of  monitoring  for 
barium,  cadmium,  chromium,  fluoride, 
mercury,  and  selenium  shall  be  in 
accordance  with  paragraph  (c)  of  this 
section,  the  frequency  of  monitoring  for 
asbestos  shall  be  in  accordance  with 
paragraph  (d)  of  this  section:  the 
frequency  of  monitoring  for  nitrate  and 
nitrite  shall  be  in  accordance  with 
paragraph  (e)  of  this  section. 

(b)  Monitoring  conducted  to  determine 
compliance  with  the  maximum 
contaminant  level  for  asbestos  specified 
in  S  141.62  shall  be  conducted  as 
follows: 

(1)  No  community  or  non-transient, 
non-community  water  system  is 
required  to  monitor  for  asbestos  unless 
the  State  determines  the  system  is 
vulnerable,  to  asbestos  contamination  in 
its  source  water  or  due  to  corrosion  of 
asbestos-cement  pipe,  or  both.  The  State 
shall  make  this  determination  by  [insert 
date  18  months  from  publication  of  the 
final  rule  in  the  Federal  Register],  based 
on  a  consideration  of  the  following 
factors: 

(i)  Potential  asbestos  contamination  of 
the  water  source, 

(ii)  The  use  of  asbestos-cement  pipe 
for  finished  water  distribution  and  the 
corrosive  nature  of  the  water. 

(2)  ff  the  system  is  determined  by  the 
State  in  accordance  with  paragraph 
(b)(1)  of  this  section  to  be  vulnerable  to 
asbestos  contamination  in  its  source 
water,  the  system  shall  monitor  in 
accordance  with  the  provisions  of 
paragraph  (a)  of  this  section. 

(3)  If  the  system  is  determined  by  the 
State  in  accordance  with  paragraph 
(b)(1)  of  this  section  to  be  vulnerable  to 
asbestos  contamination  due  to  corrosion 
of  asbestos-cement  pipe,  the  system 
shall  take  one  sample  at  a  tap  served  by 
asbestos-cement  pipe  and  under 
conditions  where  asbestos 
contamination  is  most  likely  to  occur. 

(4)  M  the  system  is  determined  by  the 
State  in  accordance  with  paragraph 
(b)(1)  of  this  section  to  be  vulnerable  to 
asbestos  contamination  both  in  its  raw 
water  supply  and  due  to  corrosion  of 
asbestos-cement  pipe,  the  system  shall 
take  one  sample  at  a  tap  served  by 
asbestos-cement  pipe  and  under 


conditions  where  asbestos 
contamination  is  most  likely  to  occur. 

(5)  Systems  designated  as  ^nerable 
to  asbestos  contamination  may  be 
redesignated  by  the  State  as  not 
vulnerable  based  upon  the  results  of 
initial  monitoring  and  a  revised 
assessment  that  it  is  not  vulnerable  to 
asbestos  contamination. 

(c)  The  frequency  of  monitoring 
conducted  to  determine  compliance  *vith 
the  maximum  contaminant  levels  in 
§§  141.11  or  141.62  (as  appropriate)  for 
barium,  cadmium,  chromium,  fluoride, 
mercury,  and  selenium  shall  be  as 
follows: 

(1)  Groundwater  systems  shall 
monitor  once  every  three  years  and 
surface  water  systems  shall  monitor 
once  every  year. 

(2)  The  State  may  reduce  the  three 
year  and  one  year  monitoring 
frequencies  specified  in  paragraph  (c)(1) 
of  this  section  to  no  less  than  once  every 
ten  years  provided  that  surface  water 
systems  have  monitored  annually  for  at 
least  three  years  and  that  groundwater 
systems  have  conducted  a  minimimi  of 
three  rounds  of  monitoring  and  all 
previous  analytical  results  are  <  50 
percent  of  the  maximum  contaminant 
level.  Systems  that  use  a  new  water 
source  are  not  eligible  for  reduced 
monitoring  until  three  rounds  of 
monitoring  from  the  new  source  have 
been  completed.  In  determining  the 
appropriate  reduced  monitoring 
frequency,  the  State  shall  consider 

(i)  Reported  concentrations  from  all 
previous  monitoring: 

(ii)  The  degree  of  variation  in  reported 
concentrations;  and 

(iii)  Other  factors  which  may  affect 
contaminant  concentrations  such  as 
changes  in  groundwater  pumping  rates, 
changes  in  the  system's  configuration, 
changes  in  the  system's  operating 
procedures,  or  changes  in  stream  flows 
or  characteristics. 

(3)  A  decision  by  the  State  to  reduce 
the  monitoring  frequency  shall  be  made 
in  writing  and  shall  set  forth  the  basis 
for  the  determination.  The  determination 
may  be  initiated  by  the  State  or  upon  an 
application  by  the  public  water  system. 
The  public  water  system  shall  specify 
the  basis  for  its  request.  The  State  shall 
review  and,  where  appropriate,  revise 
its  determination  of  the  appropriate 
monitoring  frequency  when  the  system 
submits  new  monitoring  data  or  when 
other  data  relevant  to  the  system's 
appropriate  monitoring  frequency 
becomes  available. 

(4)  Each  community  water  system 
shall  complete  the  first  round  of 
monitoring  required  by  paragraph  (c)(1) 
of  this  section  and  report  the  results  to 
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the  State  by  [inaert  18  months  after 
publication  of  this  final  rule  in  the 

FadanlKa^atar)- 

(5)  Each  non-transient,  non- 
community  water  system  shall  complete 
the  first  round  of  monitoring  required  by 
paragraph  (cMl)  of  this  section  and 
r-jport  the  results  to  the  State  by  Imsert 
four  years  after  publication  of  this  final 
rule  in  the  Fadaral  RagMar]. 

(d)  Bach  community  and  Don- 
Iransient.  non-community  water  system 
determined  by  the  State  in  accordance 
with  paragraph  (bHl)  of  this  section  to 
be  vulnerable  to  asbestos  contamination 
shall  conduct  one  round  of  monitoring 
and  report  the  resulu  to  the  State  by 
Insert  five  years  from  publication  of 
this  final  rule  in  the  Fadaral  Maiu]. 

(1)  For  those  systems  where  the  level 
of  asbestos  in  any  sample  in  the  initial 
round  of  OMmitoring  is  >50  percent  of 
the  MCL  for  asbestos,  monitoring  for 
ground  water  systems  shall  be  repeated 
every  three  years  and  monitoring  for 
surface  water  systems  shall  be  repeated 
every  year.  .    ,      i 

(2)  For  those  systems  where  the  level 
of  asbestos  in  each  sample  in  the  initial 
round  of  monitoring  is  >  50  percent  of 
the  MCL  for  asbestos,  the  State  shall 
determine  whether  repeat  monitoring  is 
required  and,  if  so.  the  frequency  of  such 
monitoring. 

(e)  Each  community,  non-transient, 
non-community:  and  transient,  non- 
community  water  system  shall  monitor 
to  determine  compliance  with  the 
maximum  contaminant  level  for  nitrate 
in  {  141.11  or  { 141.62(b)  (as 
appropriate)  and  for  nitrite  in 
S  141.62(b). 

(1)  Community  and  non-tranaient. 
non-community  water  systems  served 
by  ground  water  systems  shall  monitor 
annually,  systems  served  by  surface 
water  shall  monitor  quarterly. 

(2)  For  community  and  non-transient, 
non-community  water  systems,  the 
repeat  monitoring  frequency  for  ground 
water  systems  shall  be  quarteriy  for  at 
least  one  year  following  any  one  sample 
in  which  the  concentration  is  >50 
percent  of  the  MCL  The  State  may 
allow  a  ground  water  system  to  reduce 
the  sampling  frequency  to  annually  after 
four  consecutive  quarterly  samples  are 
<  50  percent  of  the  MCL. 

(3)  For  community  and  non-transient 
non-community  water  systems,  the  State 
may  allow  a  surface  water  system  to 
reduce  the  sampling  frequency  to 
annually  if  all  analytical  results  from 
four  consecutive  quarters  are  <  50 
percent  of  the  MCI-  A  surface  water 
system  shall  return  to  quarterly 


monitoring  if  any  one  sample  is  >50 
percent  of  the  MCL. 

(4)  Each  transient  non-community 
water  system  served  by  groundwater 
shall  monitor  for  nitrate  and  nitrite 
every  three  years.  Each  non-community 
water  system  served  by  surface  water 
shall  mwiitor  for  nitrate  and  nitrite 

aimually. 

(5)  Each  sample  must  be  taken  at  the 
time  of  highest  vulnerability  to  nitrate/ 
nitrite  contamination  (i.e..  after  rain 
and/or  application  of  fertilizer). 

(6)  Each  community  water  system 
shall  complete  the  initial  monitoring 
required  by  paragraph  (e)(1)  of  this 
section  (as  appropriate)  and  report  the 
results  to  the  State  by  (insert  18  months 
after  publication  of  this  final  rule  in  the 
Federal  Ragteter). 

(7)  Each  non-transient,  non- 
community  water  system  shall  complete 
the  initial  monitoring  required  by 
paragraph  {e)(l)  of  this  section  and 
report  the  resulU  to  the  State  by  [insert 
4  years  after  publication  of  this  firud  rule 
in  the  Federal  Register]. 

(8)  Each  transient  non-community 
water  system  shall  complete  the  initial 
monitoring  required  by  paragraph  (e)(4) 
of  this  section  and  report  the  resulta  to 
the  State  by  (insert  4  years  after  "■ 
publication  of  this  final  rule  in  the 
Federal  Res^ster). 

(f)  Confirmation  samples: 

(1)  Where  the  resulta  of  sampling  for 
asbestos,  barium,  cadmium,  chromium, 
fluoride  mercury,  or  selenium  indicate 
an  exceedance  of  the  maximum 
contaminant  level,  the  State  may  require 
that  one  additional  sample  be  collected 
as  soon  as  possible  after  the  initial 
sample  was  taken  (but  not  to  exceed 
two  weeks)  at  the  same  sampling  point. 

(2)  Where  nitrate  or  nitrite  sampling 
results  indicate  an  exceedance  of  the 
maximum  contaminant  level,  the  system 
shall  take  a  confirmation  sample  within 
24  hours  of  the  system's  receipt  of 
notification  of  the  analytical  results  of 
the  first  sample.  Both  samples  must  be 
analyzed  and  the  results  reported  to  the 
State  within  two  weeks  of  the  initial 
sampling. 

(3)  If  a  confirmation  sample  is  taken 
for  any  contaminant,  then  the  results  of 
the  initial  and  confirmation  sample  shall 
be  averaged.  The  resulting  average  shall 
be  used  to  determine  the  system's 
compliance  in  accordance  with 
paragraph  (h)  of  this  section.  States 
have  the  discretion  to  delete  results  ojf. 
obvious  sampling  errors. 

(g)  The  State  may  require  more 
frequent  monitoring  than  specified  in 
paragraphs  (b).  (c).  (d)  and  (e)  of  this 


section  or  may  require  confirmation 
samples  for  positive  and  negative  results 
at  its  discretion. 

(h)  Compliance  with  S  141.11  or 
141.e2(b)  (as  appropriate)  shall  be 
determined  based  on  the  analytical 
result  obtained  at  each  sampling  point. 
(1)  For  systems  which  are  conducting 
quarterly  monitoring,  compliance  with 
the  maximum  contaminant  levels  for 
asbestos,  barium,  cadmium,  chromium, 
fluoride,  mercury,  and  selenium  is 
determined  by  a  running  annual  average 
at  each  sampling  point.  If  the  average  at 
any  sampling  point  is  greater  than  the 
MCL.  then  the  system  is  out  of 
compliance.  If  any  one  sample  would 
cause  the  annual  average  to  be 
exceeded,  then  the  system  is  out  of 
compliance  immediately. 

(2)  For  systems  which  are  monitoring 
annually,  or  less  frequently,  the  system 
is  out  of  compliance  with  the  maximum 
contaminant  levels  for  asbestos,  barium, 
cadmium,  chromium,  fluoride,  mercury 
and  selenium  if  the  level  of  a 
contaminant  at  any  sampling  point  is 
greater  than  the  MCL  If  a  confirmation 
sample  is  required  by  the  State,  the 
determination  of  compliance  will  be 
based  on  the  average  of  the  two 
samples. 

(3)  Compliance  with  the  maximum 
contaminant  levels  for  nitrate  and  nitrite 
is  determined  based  on  one  sample  if 
the  levels  of  these  contaminants  is 
below  the  MCL  If  the  levels  of  nitrate  or 
nitrite  exceed  the  MCLs  in  the  initial 
sample,  a  confirmation  sample  is 
required  in  accordance  with  paragraph 
(f)(2)  of  this  section,  and  compliance 
shall  be  determined  based  on  the 
average  of  the  initial  and  confirmation 
samples. 

(4)  If  a  public  water  system  has  a 
distribution  system  separable  from  other 
parte  of  the  distribution  system  with  no 
interconnections,  only  Uiat  part  of  the 
system  that  exceeds  the  MCL  as 
specified  in  {  141.11  or  141.62(b)  (as 
appropriate)  will  be  out  of  compliance. 
The  State  may  allow  the  system  to  give 
public  notice  to  only  that  portion  of  the 
system  which  is  out  of  compliance, 
(i)  The  State  has  the  authority  to 
determine  compliance  or  initiate 
enforcement  action  based  upon 
analytical  results  and  other  information 
compiled  by  their  sanctioned 
representatives  and  agencies, 
(j)  Inorganic  analysis: 
(1)  Analysis  for  asbestos,  barium, 
cadmium,  chromium,  mercury,  nitrate, 
nitrite,  and  selenium  shall  be  conducted 
using  the  following  methods: 


Methodology  for  Inorganic  Contaminants 


Contaminant 


Ast)estos.. 
Barium 


Cadmium... 
ChrotniuiTi .. 

Mercury 

Nitrate 


Nitrite.. 


Selenium.. 


MettKxlology  < 


Transmission  electron  microscopy 

Graphite  furnace  Atomic  absorption:  technique  *.. 

Atomic  absorption;  direct  aspiration  ' 

InductivelyHXMpled  plasma-Atomic  emission ' 

Graphite  furnace  Atomic  absorption:  technique.... 

lnductivaly.coupled  plasma ' 

Atomic  atworption;  furnace  technique  • 

Atomic  absorption:  direct  aspiration ' 

Inductively-coupled  plasma ' 

Manual  cold  vapor  technique 

Automated  cold  vapor  techntque 

Manual  cadmium  reduction ™ 

Automated  hydrazine  reduction 

Automated  cadmium  reduction 

Ion  selective  electrode 


Ion  dvomatography 

Spectophotometric 

Automated  cadmium  reduction 

Mar«ual  cadmium  reduction 

Ion  chromatography 

Atomic  absorption:  gaseous  hydride- 
Atomic  at>sorption:  fumace  • 


EPA' 


EPA* 

206.2 

206.1 

200.7A» 

213.2 

200. 7A» 

216.2 

218.1 

200.7A* 

245.1 

245.2 

353.3 

353.1 

3532 


300.0 
354.1 
353.2 
353.3 
300.0 
270.3 
270.2 


Reference  (MettKid  Number) 


ASTM« 


01667-840 
03223-80 


D3867-6SB 


03867-85A 


03867-85A 
D3867-85B 

03859-84A 
D38S»-84B 


SM> 


Other 


304 
303C 

304 

304» 

303Aorl 

303F 
4eiC 
41 8F 


418F 
418C 

303E 
304* 


WeWWG/ 

5660» 
B-1011  '» 


B-1011  •• 
1-3667-85  • 


•  Graphite  fcjmace  Atomic  Absorption  Spectroscopy  (GFAA). 

*  Direct  Aspiration  Atomic  Absorption  Spectroscopy  (AA). 
'  Inductively  Coupled  Plasma  Atomic  Emission  Spectroscopy  (ICP-AES). 

*  "Methods  of  Chemical  Analysis  of  Water  and  Wastes,"  EPA  Environmental  Monitoring  and  Support  Laboratorv  Cincinnati  OH  45268  (EPA-600/4-7a-o?oi 
March  1983.  Available  from  ORO  Publications.  CERI,  EPA.  Cincinnati,  OH  45268.  ^=~w«   i-^aiwy.  v.ir«rTOD.  un  «s.»o  (tKA-,«o/4-79-ozo). 

!  ^?**!  ??*  **•  ^™  Standards,  Vol.  1 1.01  Amencan  Society  for  Testing  and  Materials,  1916  Race  Street.  Philadelphia  PA  19103 
D-ji  l-r^^**!l!S  'if^!^  for  the  Examination  of  Water  and  Wastewater."  16th  editioa  Amencan  Public  Health  Assoaatjon.  A-noncan  Water  Works  Association  Water 
rotiunon  uontroi  Federation,  1985. 

c     *  "^?H!?**M?'_P*'?7'*?SS2"^  '^?*?F  Substances  in  Water  and  Fluvial  Sediments."  Techniques  of  Water-Resources  Investigations  of  the  U  S  Geologcai 
i^K^DiJSj^FSteii  C^ir^^COMal^*       *''"**^  "*"  °**^*'  ^^""^  ^**°"'  ^'^'^  D^tribulKin  Branch.  U^  GeologiS  S^eyW^^ 
»  "Orion  Guide  to  Water  and  Wastewater  Analysis,"  Form  WeWWG/5880.  p.  5,  1985.  Orion  Research.  Inc..  Cambndge  MA. 

c  .~1J1'^E5IS!!'2^?£'^  ''^^  ^iSS^  Emission  Analysis  of  Drinking  Water."  Appendix  to  Method  200.7.  March  1987,  U.S.  EPA  EnvronmenUI  Mootioono  and 
ouppon  (.aboratory,  Cincinnati,  OH  45268.  ' 

'  The  addition  of  1  mL  of  30%  HA  to  each  100  mL  of  standards  and  samples  is  required  before  analysis. 

•  Prior  to  dilution  of  the  Se  calibration  standards,  add  2  mL  of  30%  H,0,  for  each  100  mL  of  standard 

«.K«L''^'^lo"**^  *°'  Dete^natW"  <>♦  Asbestos  Fibers  in  Water,"  EPA-600/4-83-043,  September  1983,  U.S.  EPA  Environmental  Research  Laboratory. 

AlnGnSi  uA  30613. 

u,  . '"  )!5^?!?^^®*'  ****!tod  for  me  Deterrnination  of  Nitrite  and  Nitrate  in  Water  Using  Single  Column  Ion  Chromatography.  Method  B-1011.  Mithpore  Corporation 
WatersChromatographyDivision,  34  Maple  Street.  Milford,  MA  01757.  ~».-»"  /  v^^  ^^i^mnK^. 

' '  For  approved  analytical  procedures  for  metals,  the  technique  applicable  to  total  metals  must  be  used. 


(2)  Analyses  for  arsenic  shall  be 
conducted  using  the  following  methods: 

Method  *  206.2,  Atomic  Absorption 
Fumace  Technique;  or  Method  *  206.3. 
or  Method  ♦  D2972-78B,  or  Method  « 


301.A  VII.  pp.  159-162,  or  Method  »  I- 
1062-78,  pp.  61-63,  Atomic  Absorption- 
Gaseous  Hydride;  or  Method  >  206.4,  or 
Method  *  D-2972-78A,  or  Method  <• 

Methodology  for  Fluoride 


404-A  and  404-B(4),  Spectrophofometric. 
Silver  Diethyl-dithiocarbamate. 

(3)  Analyses  for  fluoride  shall  be 
conducted  using  the  following  methods: 


...     .                                                                                                             Reference  (mettxxl  number) 
Methodology  

EPA  '  ASTM  * ^SM» 

Colorimetric  SPADNS,  with  distillation _ .340.1  D1 179-72A        43  A  and  C 

Potentiometric  ion  selective  electrode „ 340.2  D1179-72B        413  B 

Automated  alizarin  fluoride  blue.  «»ith  distillation  (complexone) _ 340.3  413  E 

Automated  ion  selective  electrode 


Other 


129-71W* 
380-75WE  ' 


•  "Memods  Of  Chemical  Analysis  of  Water  and  Wastes,"  EPA  Environmental  Monitoring  and  Support  Laboratory.  Cinannati.  Ohw  45268  (EPA-600/4-79-020) 
March  1979.  Available  from  ORD  Publications,  CERI,  EPA,  Cmannab,  Ohio  45268.  For  approved  analytical  procedures  tor  metals,  the  lechmqoe  applicable  to  total 
metals  must  be  used. 


'  "Methods  of  Chemical  Analysis  of  Water  and 
Wastes,"  EPA  Environmental  Moniloring  and 
Support  L,aboratory,  Cincinnati,  Ohio  45268  (EPA- 
600/4-79-020),  March  1979.  Available  from  ORD 
Publications.  CERL  EPA.  Cincinnati.  Ohio  45268.  For 
approved  analytical  procedures  for  metals,  the 
technique  applicable  to  total  metals  must  be  used. 


'  "Standard  Methods  for  the  Examination  of 
Water  and  Wastewater."  14th  Edition.  American 
Public  Health  Association.  American  Water  Works 
Association.  Water  (Pollution  Control  Federation. 
1978. 

'  Techniques  of  Water-Resources  Investigation  of 
the  United  States  Geological  Survey.  Chapter  A-1. 
"Methods  for  Determinallon  of  Inorganic 


Sulistunces  in  Water  and  Fluvial  St-dimpn's."  Book 
5.  1979,  SltK:k  SOI 4-001 -031 77 -9  AvalLible  from 
SuperinlendenI  of  Oucumenls.  U.S  Covrmmcnt 
Pnnllng  Office.  VVrishinglon.  DC  20402 

*  Annual  Book  of  ASTM  Standards,  part  31 
Waler.  American  Society  for  Testing  and  Materials. 
1916  Race  Street.  Philadelphia.  Pennsylvania  19103. 
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>[RM8rv«d] 
'[RMarvod] 
«Annuat  Book  ol  ASTM  Standards,  ^ 

•  "StMidwd  Malhoda  «or  ttia  Exainination 

'"•'^SJSIS  S^'^JSwiSiiS!^"  industrial  M«rthod  =129-71W."  Technicon  Industnai  Systems.  Tj^yto^Jtew  York.  10591.  December  1372 

*  "FkSS!  !J1  wJS  JIS  wSSnS:  •  rSdinS^  industrial  Systems.  TarTyt«»n.  New  York,  10591.  February  1976. 


oart  31  Water   American  Society  for  Testing  and  Materials.  1916  Race  Street  Ptiiladetphia,  Pe^Wi^wM  ^VJ^- 
of  Watwind  WjSwwS^eth  Editton,%meflcan  Public  Health  Association.  American  Water  Wori«i  Assocatioa 


(4)  Sample  collection  for  asbestos, 
barium,  cadmium,  chromium,  fluoride, 
mercury,  nitrate,  nitrite,  and  selenium 


under  this  section  shall  be  conducted 
using  the  sample  preservation, 


container,  and  maximum  holding  time 
procedures  specified  in  the  table  below: 


Contaminant 


Bark«n. 

Cadmium... 
Chtofimjfn.. 

Fluoride 

Mercury 


Nttrata 

Chtorinatad 

Norv«hlorinatad. 

rwrite 

Selenium - 


Preservative ' 


Cool.  4  'C 

ConcHNOttopH  <2. 
ConcHNO>topH  <2. 
ConcHNOitopH  <2. 

None 

ConcHNOttopH  <2. 


Cool.  4  -C „ 

Cone  HiSO.  to  pH  <2. 

Cool.  4  "C 

ConcHNOitopH  <2.. 


Container* 


PorG.... 
PorG.... 
PorG... 
PorG... 
PorG.... 

G 

P 


PorG. 
PorG. 
PorG. 
PorG. 


Maximum 
hokJing  time* 


6  monttis. 
6  monttw. 
6  monttw. 
1  month. 
38  days. 
14  days. 

28  days. 
14  days. 
48  hours. 
6  months. 


of  Shipping  restnctions,  sample  mav  be  initialty  presen^d  by  fcing  and  '•"SJfJIf'aJy  *|W»X",Si? 

^difiodWltfi  cooc  HNO,  to  pH  <2.  At  time  ol  analysis,  sample  container  shooW  be  thoroughly  nnsed  with  1.1  HNO,.  washings 


•  If  HMOj  cannot  be  used  because 
m  the  laboratory,  the  sampla  must  be  aoditied 
Should  be  added  to  sample.    „     .       ^  _ 

»P=p»a«tic.  h«d  or  soft;  G=ola88.  hard  or  soft 

*  In  aNMMS.  samples  shouM  be  analyzed  as  soon  after  collection  as  poesible. 


(5)  Analysis  under  this  section  shall 
only  be  conducted  by  laboratories  that 
have  received  approval  by  EPA  or  the 
State.  To  receive  approval  to  conduct 
analyses  for  asbestos,  barium,  cadmium, 
chromium,  fluoride,  mercury,  nitrate, 
nitrite  and  selenium  the  laboratory  must: 

(i)  Analyze  Performance  Evaluation 
samples  which  include  those  substances 
provided  by  EPA  Environmental 
Monitoring  and  Support  Laboratory  or 
equivalent  samples  provided  by  the 
State. 

(ii)  Achieve  quantitative  results  on  the 
finalyses  that  are  within  the  following 
■acceptance  limits: 


Contaminant 

Acceptance  limit 

2  standard  deviations  based  on 

study  statistx:s. 
♦15%  at  >0.15mg/l. 

^20%  at  >0.002  mg/l. 

Chromium        

±15%  at  >0.01  mg/l. 

Fiuonde       

±10%  at  1  to  10  mg/l. 

Mercury 

KMrate            

±30%  at  >0.0005  mg/l. 
±l0%at  >0.4mg/l. 

Niiiite   

±lO%at  »0.4mg/l. 

±20%  at  >0.01  mg/l. 

9141.24    Organic  etMfnleais  Other  Ituwi 
total  trttMtometlwnM,  sampNng  and 
analytical  raqulrwnents. 

(a)  Monitoring  of  endrin  for  purposes 
of  determining  compliance  with  the 
maximum  contaminant  level  listed  in 
i  141.12(a)  shall  be  conducted  as 
follows: 

•        •        •        •        • 

(e)  Analysis  made  to  determine 
compliance  with  the  maximum 
contaminant  level  for  endrin  in 
§  141.12(a)  shall  be  made  in  accordance 
with  "Methods  for  Organochlorine 
Pesticides  and  Chlorophenoxy  Acid 
Herbicides  in  Drinking  Water  and  Raw 
Source  Water,"  available  from  ORD 
Publications.  CERI.  EPA.  Cincinnati, 
Ohio  45288;  or  "Organochlorine 
Pesticides  in  Water,"  Annual  Book  of 
ASTM  Standards,  part  31,  Water, 
Method  D-3088-79;  or  Method  509-A. 
pp.  555-585:*  or  Gas  Chromatographic 
Methods  for  Analysis  of  Organic 
Substances  in  Water,*  USGS.  Book  5. 
Chapter  A-3.  pp.  24-39. 


4  In  S  141.24,  paragraph  (a) 
iniioductory  text  is  revised,  paragraph 
|<>)  is  revised,  paragraph  (f)  is  removed 
and  reserved;  paragraph  (g)  introductory 
lext  is  revised,  paragraph  (g)(4)  and 
|g)(B)(i](B)  are  revised,  and  a  new 
paragraph  (h)  is  added  to  read  as 
follows: 


'  "Standard  Method*  for  the  Examination  of 
Water  and  Wastewater."  14th  Edition.  American 
Public  Health  Association.  American  Water  Works 
Association.  Water  Pollution  Control  Federation. 
1976. 

»  Techniques  of  Water-Resources  Investigation  of 
the  United  States  Geological  Survey.  Chapter  A-3 
"Methods  for  Analysis  of  Organic  Substances  in 
Water."  Book  5, 1972.  Stock  «24(n-1227.  Available 
from  Superintendent  of  Documents.  U.S. 
Government  Printing  Office.  Washington.  DC  20402. 


(f)  [Reserved] 

(g)  Monitoring  of  the  contaminants 
listed  in  S  141.61(a)  for  purposes  of 
determining  compliance  with  the 
maximum  contaminant  levels  shall  be 
conducted  as  follows: 

(1)  *  •  * 
*        •        *        *        • 

(4)  The  schedule  for  monitoring  is  as 
follows: 

(i)  To  determine  compliance  with  the 
MCLs  for  benzene,  vinyl  chloride, 
carbon  tetrachloride,  1,2-dichloroethane, 
trichloroethylene,  1,1-dichloroethylene, 
1,1,1-trichloroethane,  and  para- 
dichlorobenzene,  each  community  water 
systems  and  non-transient  non- 
community  water  system  which  serves 
more  than  10,000  people  shall  analyze 
all  distribution  or  endy-point  samples, 
as  appropriate,  representing  all  source 
waters  beginning  no  later  than  January 

1. 1988.  Each  community  water  systems 
and  non-transient  non-community  water 
systems  serving  from  3,300  to  10,000 
people  shall  analyze  all  distribution  or 
entry-point  samples,  as  required  in  this 
paragraph  (g),  representing  sourt* 
waters  beginning  no  later  than  January 

1. 1989.  All  other  community  and  non- 
transient  non-community  water  systems 
shall  analyze  distribution  or  entry-point 
samples,  as  required  in  this  paragraph 
(g),  representing  all  source  waters 
beginning  no  later  than  January  1, 1991. 

(ii)  For  all  other  contaminants  listed  in 
S  141.61(a).  (ci8-l,2-dichloroethylene,  1.2- 
dichloropropane,  ethylbenzene, 


monochlorobenzene,  o-dichlorobenzene, 
styrene,  tetrachloroethylene,  toluene, 
tran8-l,2-dichloroethylene.  and 
xylene(s))  each  community  water 
systems  and  non-transient,  non- 
community  water  systems  serving  more 
than  10,000  people  shall  analyze  and 
report  results  to  the  State,  distribution 
or  entry-point  samples,  as  appropriate, 
representing  all  source  waters  to  begin 
no  later  than  [six  months  after 
publication  of  this  final  rule  in  the 
Federal  Register].  All  community  water 
systems  and  non-transient,  non- 
community  water  systems  serving  from 
3.300  to  10,000  people  shall  analyze  and 
report  results  to  the  State  all  distribution 
or  entry-point  samples,  as  required  in 
this  paragraph  (g),  representing  source 
waters  to  b^gin  no  later  than  [18  months 
after  publication  of  this  final  rule  in  the 
Federal  Register].  All  other  comraimity 
and  non-transient  non-community 
water  systems  shall  analyze  and  report 
results  to  the  State,  all  distribution  or 
entry-point  samples,  as  required  in  this 
paragraph  (g),  representing  aU  source 
waters  to  be  completed  no  later  than  [42 
months  after  publication  of  this  final 
rule  in  the  Federal  Register]. 

•  •        *        »        • 

(8)  •   •   * 

(i)  *  *  * 

(A)  *  •  • 

(B)  When  VOCs  are  not  detected  in 
the  first  year  of  quarterly  sampling  (or 
any  subsequent  sample  that  may  be 
taken)  and  the  system  is  vulnerable  as 
defined  in  paragraph  (g)(8)(iv)  of  this 
section, 

[1]  Monitoring  (i.e.,  one  sample)  must 
be  repeated  every  3  years  for  systems 
>500  connections. 

(2)  Monitoring  (i.e.,  one  sample]  must 
be  repeated  every  5  years  for  systems 
>500  connections. 

♦  •        •        •        * 

(h)  Analysis  of  the  contaminants 
listed  in  S  141.61(c)  shall  be  conducted 
during  periods  of  highest  susceptability 
vulnerability  (i.e.,  after  rain,  application 
of  pesticides,  etc.)  as  follows: 

(1)  The  State  shall  determine  by 
[insert  18  months  after  publication  of 
this  final  rule  in  the  Federal  Register] 
whether  a  community  or  non-transient, 
non-community  water  system  is 
vulnerable  to  one  or  more  contaminants 
based  upon  an  assessment.  The 
assessment  shall  consider  the  following 
factors: 

(i)  Previous  analytical  results. 

(ii)  The  proximity  of  the  system  to  a 
potential  point  or  non-point  source  of 
contamination.  Point  sources  include 
spills  and  leaks  of  chemicals  at  or  near  a 
water  treatment  facility  or  at 
manufacturing,  distribution,  or  storage 
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facilities,  or  from  hazardous  and 
mimicipal  waste  landfills  and  other 
waste  handling  or  treatment  facilities. 
Non-point  sources  include  the  use  of 
pesticides  to  control  insect  and  weed 
pests  on  agricultural  areas,  forest  lands, 
home  and  gardens,  and  other  land 
application  uses. 

(iii)  The  environmental  persistence  of 
the  pesticide  or  PCBs. 

(iv)  How  well  the  water  source  is 
protected  against  contamination  due  to 
such  factors  as  depth  of  the  well  and  the 
tjTpe  of  soil. 

(v)  Elevated  nitrate  levels  at  the  water 
supply  source. 

(vi)  Use  of  PCBs  in  equipment  used  in 
the  production,  storage,  or  distribution 
of  water  (i.e.,  PCBs  used  in  pumps, 
transformers,  etc.). 

(2)  A  system  shall  remain  vulnerable 
to  a  contaminant  hsted  in  §  141.61(c)  for 
a  minimum  of  three  years  after  detection 
of  one  or  more  such  contaminants.  Upon 
meeting  the  three  year  minimum  the 
State  may  reclassify  the  system's 
vulnerability  as  to  the  contaniinant(s) 
based  upon  a  revised  assessment 

(3)  Upon  a  finding  by  the  State  that  a 
system  is  vulnerable  to  one  or  more 
contaminants  listed  in  {  141.61(c)  each 
community  and  non-transient  non- 
community  water  system  so  designated 
shall  monitor  for  the  contaminants  for 
which  it  was  foimd  vulnerable  every 
three  months  for  one  year  and  report  the 
results  to  the  State  by  [insert  4  years 
after  publication  of  final  rule  in  the 
Federal  Register].  After  the  initial 
monitoring,  systems  shall  monitor  in 
accordance  with  paragraphs  (h)  (12)  and 
(13)  of  this  section. 

(4)  A  system  may  request  the  State  to 
reassess  its  viJnerability  to  one  or  more 
contaminants  listed  in  S  141.61(c) 
provided  the  initial  monitoring 
conducted  imder  paragraph  (h)(3)  of  this 
section  does  not  detect  contamination. 

(5)  Systems  are  required  to  monitor 
only  for  contaminants  listed  in 

§  141.61(c)  to  which  the  system  is 
vulnerable.  Systems  which  are  not 
classified  as  vulnerable  to  any 
contaminants  listed  in  §  141.61(c)  are 
not  required  to  monitor. 

(6)  Vulnerable  ground  water  systems 
shall  take  a  minimum  of  one  sample  at 
every  entry  point  to  the  distribution 
system  which  is  representative  of  each 
well  after  treatment  (hereafter  called  a 
sampling  point).  Each  sample  must  be 
taken  at  the  same  sampling  point  unless 
conditions  make  another  sampling  point 
more  representative  of  each  source  or 
treatment  plant. 

(7)  Vulnerable  surface  water  systems 
shall  take  a  minimum  of  one  sample  at 
points  in  the  distribution  system  that  are 
representative  of  each  source  or  at  each 


entry  point  to  the  distribution  system 
after  treatment  (hereafter  called  a 
sampling  point).  Each  sample  must  be 
taken  at  the  same  sampling  point  unless 
conditions  make  another  sampling  point 
more  representative  of  each  8oiux%  or 
treatment  plant 

(8)  If  the  system  draws  water  from 
more  than  one  source  and  the  sources 
are  combined  before  distribution,  the 
system  must  sample  at  an  entry  point  to 
the  distribution  system  during  periods  of 
normal  operating  conditions  (i.e.,  when 
water  representative  of  all  sources  is 
being  used). 

(9)  The  State  may  require  a 
confirmation  sample  for  positive  or 
negative  results.  If  a  confirmation 
sample  is  taken,  the  confirmation  result 
is  averaged  with  the  first  sampling  result 
and  the  average  is  used  for  the 
compliance  determination  as  specified 
by  S  141.24(h)(14).  States  have  discretion 
to  delete  results  of  obvious  sampling 
errors  fiY)m  this  calcidation. 

(10)  The  State  may  reduce  the  total 
number  of  samples  a  system  must 
analyze  by  allowing  the  use  of 
compositing.  Composit  samples  from  a 
maximimi  of  five  sampling  points  are 
allowed.  Compositing  of  samples  must 
be  done  in  the  laboaratory  and  analyzed 
within  14  days  of  sample  collection.  If 
the  concentration  in  the  composite 
sample  detects  one  or  more 
contaminants  Usted  in  S  141.61(c),  then  a 
follow-up  sample  must  be  taken  and 
analyzed  within  14  days  from  each 
sampling  point  included  in  the 
composite.  If  duplicates  of  the  original 
sample  taken  from  each  sampling  point 
used  in  the  composite  are  available,  the 
system  may  use  these  instead  of 
resampling.  The  dupUcate  must  be 
analyzed  and  the  results  reported  to  the 
State  within  14  days  of  collection. 

(11)  For  the  initial  round  of  sampling 
each  vulnerable  community  and  non- 
transient  non-community  water  system 
shall  take  a  minimum  of  one  sample 
every  three  months  for  one  year  (i.e., 
four  quarterly  samples)  at  each  sampling 
point  and  analyze  for  the  contaminants 
listed  in  §  141.61(c)  to  which  it  is 
vulnerable. 

(12)  The  repeat  monitoring  frequency 
for  groundwater  systems  after  the  year 
of  initial  monitoring  is  as  follows: 

(i)  When  an  organic  contaminant(s) 
listed  in  S  141.61(c)  and  analj-zed  by  the 
system  is  not  detected  during  the  initial 
year  of  quarterly  monitoring  or  any 
repeat  monitoring  required  by  paragraph 
(h)(12)(i)  of  this  section,  then: 

(A)  Systems  >500  service  connections 
must  monitor  at  each  sampling  point  for 
the  contaminants  to  which  they  are 
vulnerable  every  3  years. 
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(B)  Systems  <500  service  connections 
must  monitor  at  each  sampling  point  for 
the  contaminants  to  which  they  are 
vulnerable  every  5  years. 

(ii)  When  an  organic  contaminant 
listed  in  (  141.ei(c)  is  detected  in  any 
sample  taken  during  the  first  year  of 
monitoring  or  any  subsequent 
monitoring,  then: 

(A)  Systems  >500  service  connections 
must  subsequently  monitor  at  each 
sampling  point  every  3  months  for  any 
contaminant  listed  in  S  141.61(c)  to 
which  they  are  vulnerable.  After  a 
system  conducts  three  years  of  quarterly 
sampling,  the  State  may  allow  the 
system  to  reduce  the  monitoring 
frequency  for  a  contaminant  to  an 
annual  sample  at  each  sampling  point  if 
the  concentration  of  the  contaminant  in 
each  sample  analyzed  in  the  previous  3 
years  is  <50  percent  of  the  MCL  for  that 
contaminant. 

(B)  Systems  <500  service  connections 
must  monitor  annually  at  each  sampling 
point  for  3  years  for  any  contaminants 
listed  in  i  141.61(c)  to  which  they  are 
vulnerable.  When  an  organic 
contaminant  Usted  in  1 141.61(c)  is  not 
detected  during  3  consecutive  years  of 
sampling,  then  the  State  may  reduce  the 
monitoring  frequency  for  that 
contaminant  to  every  3  years.  States 
have  the  discretion  to  require  systems  to 
monitor  more  frequently  at  any  time. 

(13)  The  repeat  monitoring  frequency 
for  surface  water  systems  is  as  follows: 

(i)  When  an  organic  contaminant 
listed  In  1 141.61(c)  and  analyzed  by  the 
system  Is  not  detected  during  the  Initial 
year  of  quarterly  monitoring  or  any 
repeat  monitoring  required  by  paragraph 
(h)(13)(i)  of  this  section,  then: 

(A)  Systems  >  500  service  connections 
must  monitor  quarterly  at  each  sample 
point  for  the  contaminants  to  which  they 
are  vulnerable  for  one  year  every  three 
years. 

(B)  Systems  <500  service  connecUons 
must  monitor  quarterly  at  each  sampling 
point  for  the  contaminants  to  which  they 
are  vulnerable  for  one  year  every  five 

years. 

(II)  When  an  organic  contammant(8) 
listed  in  i  141.61(c)  is  detected  In  any 
sample  taken  during  the  first  year  of 
monitoring  or  any  subsequent 
monitoring,  then: 

(A)  Systems  >500  service  connections 
must  subsequently  monitor  at  each 
sampling  point  every  three  months  for 
any  contaminants  listed  In  S  141.61(c)  to 
which  they  are  vulnerable.  After  a 
system  conducU  three  years  of  quarterly 
■ampling.  the  State  may  allow  the 
system  to  reduce  the  monitoring 
frequency  for  a  contaminant  to  an 
annual  sample  at  each  sampling  point  if 
he  concentration  of  the  contaminant  in 


each  sample  analyzed  in  the  previous  3 
years  Is  <50  percent  of  the  MCL  for  this 
contaminant. 

(B)  Systems  <500  service  connections 
must  monitor  annually  at  each  sampling 
point  for  any  contaminant  listed  in 
i  141.61(c)  to  which  they  are  vulnerable. 
The  State  has  the  discretion  to  require 
systems  to  monitor  more  frequently  (I.e., 
quarterly). 

(14)  Compliance  with  i  141.61(c)  shall 
be  determined  based  on  the  analytical 
results  obtained  at  each  sampling  point. 

(i)  For  ground  water  systems  which 
a-9  conducting  quarterly  monitoring, 
compliance  is  determined  by  a  running 
annual  average  of  all  samples  taken  at 
each  sampling  point.  If  the  annual 
average  of  any  sampling  point  Is  greater 
than  the  MCL,  then  the  system  is  out  of 
compliance.  If  the  Initial  sample  or  a 
subsequent  sample  would  cause  the 
annual  average  to  be  exceeded,  then  the 
system  is  out  of  compliance 
Immediately. 

(II)  For  surface  water  systems  which 
are  conducting  quarterly  or  more 
frequent  monitoring,  compliance  Is 
determined  by  a  running  annual  average 
of  all  samples  taken  at  each  sampling 
point.  If  the  annual  average  of  any 
sampling  point  Is  greater  than  the  MCL. 
then  the  system  Is  out  of  compliance. 

(iii)  If  monitoring  Is  conducted 
annually,  or  less  frequently,  the  system 
Is  out  of  compliance  if  the  level  of  a 
contaminant  at  any  sampling  point  Is 
greater  than  the  MCL.  If  a  confirmation 
sample  Is  required  by  the  State,  the 
determination  of  compliance  will  be 
based  on  the  average  of  two  samples. 

(iv)  If  a  public  water  system  has  a 
distribution  system  separable  ftxim  other 
parts  of  the  distribution  system  with  no 
interconnections,  only  that  part  of  the 
system  that  exceeds  the  MCL  as 
specified  in  i  141.61(c)  will  be  out  of 
compliance.  The  State  may  allow  the 
system  to  give  public  notice  to  only  that 
portion  of  the  system  which  is  out  of 
compliance. 

(15)  Analysis  for  the  contaminants 
listed  In  1 141.61(c)  shall  be  conducted 
using  the  following  EPA  methods  or 
their  equivalent  as  approved  by  EPA. 
(i)  Method  504.  "1.2-Dibromoethane 
(EDB)  and  i.2-Dibromo-3-chloropropane 
(DBCP)  in  Water  by  Microextraction 
and  Gas  Chromatography."  Method  504 
can  be  used  to  measure  dibromo- 
chloropropane  and  ethylene  dlbromide. 

(ii)  Method  505.  "Analysis  of 
O^nohallde  Pesticides  and  Aroclors  In 
Drinking  Water  by  Microextraction  and 
Gas  Chromatography."  Method  505  can 
be  used  to  measure  alachlor.  atrazine. 
chlordane.  heptachlor.  heptachlor 
epoxide,  lindane,  methoxychlor.  and 


toxaphene.  Method  505  can  be  used  as  a 
screen  for  PCBs. 

(ill)  Method  507,  "Determination  of 
Nitrogen-  and  Phosphorus-Containing 
Pesticides  In  Ground  Water  by  Gas 
Chromatography  with  a  Nitrogen- 
Phosphorus  Detector."  Method  507  can 
be  used  to  measure  alachlor  and 
iitr&ziiiG* 

(iv)  Method  508,  "Determination  of 
Chlorinated  Pesticides  In  Ground  Water 
by  Gas  Chromatography  with  an 
Electron  Capture  Detector."  Method  508 
can  be  used  to  measure  chlordane, 
heptachlor,  heptachlor  epoxide,  lindane 
and  methoxychlor.  Method  508  can  be 
used  as  a  screen  for  PCBs. 
(v)  Method  508A.  'Total 
Polychlorinated  Biphenyls  (PCBs)  by 
Perchlorination/Gas  Chromatography." 
Method  508A  Is  used  to  quantltate  PCBs 
(as  decachloroblphenyl). 

(vi)  Method  515.1.  "Determination  of 
Chlorinated  Acids  in  Ground  Water  by 
Gas  Chromatography  with  an  Electron 
Capture  Detector."  Method  515.1  can  be 
used  to  measure  2.4-D.  2,4,5-TP  (Silvex) 
and  pentachlorophenol. 

(vii)  Method  531.1.  "Measurement  of 
N-Methyl  Carbamoyloxlmes  and  N- 
Methyl  Carbamates  In  Ground  Water  by 
Direct  Aqueous  Injection  HPLC  with 
Post-Column  Derivatization."  Method 
531.1  can  be  used  to  measure  aldicarb. 
aldlcarb  sulfoxide,  aldicarb  sulfone,  and 
carbofuran. 

(16)  Analysis  for  PCBs  shall  be 
conducted  as  follows: 

(i)  Each  system  which  monitors  for 
PCBs  shall  analyze  each  sample  using 
either  Method  505  or  Method  508  (see 
paragraph  (15)). 

(Ii)  If  PCBs  (as  Aroclors  or  as  any 
individual  or  group  of  isomers  or 
congeners)  are  detected  in  any  sample 
analyzed  using  Methods  505  or  508,  the 
system  shall  reanalyze  the  sample  using 
Method  508A  to  quantltate  PCBs  (as 
decachloroblphenyl). 

(iii)  Compliance  with  the  PCB  MCL 
shall  be  determined  based  upon  the 
quantitative  results  of  analyses  using 
Method  508A. 

(17)  If  monitoring  data  collected  after 
January  1. 1986,  was  generally 
consistent  with  the  requirements  of 
i  141.24(h).  then  the  State  may  allow 
systems  to  use  that  data  to  satisfy  the 
initial  monitoring  requirement  of 
§  141.24(h)(3). 

(18)  The  State  may  increase  the 
required  monitoring  frequency,  where 
necessary,  to  detect  variations  within 
the  system  (e.g..  fluctuations  in 
concentration  due  to  seasonal  use. 
changes  in  water  source). 

(19)  The  State  has  the  authority  to 
determine  compliance  or  initiate 


Federal  Register  /  Vol.  54.  No.  97  /  Monday.  May  22.  1989  /  Proposed  Rules 


22149 


enforcement  action  based  upon 
analytical  results  and  other  information 
compiled  by  their  sanctioned 
representatives  and  agencies. 

5.  In  5  141.32.  paragraph  (a)(l)(iii)(B)  is 
revised,  paragraphs  (e)  (10)  through  (14) 
are  reserved,  and  paragraphs  (e)  (15) 
through  (52)  are  added  to  read  as 
follows: 

S  141.32    GeiMfal  PubHc  Notifieation 
Requirtmwits. 

(a)  *  *  * 
(1) 

(iii)  *  •  * 

(B)  Violation  of  the  MCL  for  nitrate/ 
nitrite  as  defined  in  S  141.11  or  S  141.62 
(as  appropriate)  and  determined 
according  to  9  141.23(h)(3). 

(e)  *  •  • 

(10}-{14)  Reserved 

(15)  Asbestos.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  asbestos  fibers  greater 
than  10  fan  are  a  health  concern  at 
certain  levels  of  exposure.  Asbestos  is  a 
naturally  occurring  mineral.  Most 
asbestos  fibers  in  drinking  water  are 
less  than  10  ftm  in  length  and  occur  In 
drinking  water  from  natural  sources. 
Asbestos  was  once  a  popular  Insulating 
and  fire  retardant  material  used  for 
pipes  and  heating  equipment  and  may 
get  into  drinking  water  as  asbestos 
cement  pipes  corrode  over  time. 
Ingestion  of  asbestos  is  associated  with 
cancer  in  rats.  Chemicals  that  cause 
cancer  in  laboratory  animals  also  may 
increase  the  risk  of  cancer  in  humans 
who  are  exposed  over  long  periods  of 
time.  EPA  has  set  the  drinking  water 
standard  for  asbestos  at  7  million  long 
fibers  per  hter  to  reduce  the  risk  of 
cancer  or  other  adverse  health  effects 
which  have  been  observed  in  laboratory 
animals.  Drinking  water  which  meets 
the  EPA  standard  is  associated  with 
little  to  none  of  this  risk  and  should  be 
considered  safe  with  respect  to 
asbestos. 

(16)  Barium.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  barium  is  a  health 
concern  at  certain  levels  of  exposure. 
This  inorganic  chemical  occurs  naturally 
in  some  types  of  minerals  that  may 
serve  as  sources  of  ground  water.  It  is 
also  used  in  oil  and  gas  drilling  muds, 
automotive  paints,  bricks,  tiles  and  jet 
fuels.  It  generally  gets  into  drinking 
water  after  dissolving  from  naturally 
occuring  minerals  in  the  ground.  This 
chemical  has  been  shown  to  damage  the 
heart  and  cardiovascular  system,  and  is 
associated  with  high  blood  pressure  in 
laboratory  animals  such  as  rats  exposed 


to  high  levels  during  their  lifetimes.  EPA 
has  set  the  drinking  water  standard  for 
barium  at  5  parts  per  million  (ppm)  to 
protect  against  the  risk  of  these  adverse 
health  effects.  Drinking  water  which 
meets  the  EPA  standard  is  associated 
with  Uttle  to  none  of  this  risk  and  should 
be  considered  safe  with  respect  to 
barium. 

(17)  Cadmium.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  cadmium  is  a  health 
concern  at  certain  levels  of  exposure. 
Smoking  of  tobacco  is  a  common  source 
of  general  exposure.  This  inorganic 
metal  is  a  contaminant  in  the  metals 
used  to  galvanize  pipe.  It  generally  gets 
into  water  by  corrosion  of  galvanized 
pipes  or  by  improper  waste  disposal. 
This  chemical  has  been  shown  to 
damage  the  kidney  in  animals  such  as 
rats  and  mice  when  the  animals  are 
exposed  at  high  levels  over  their 
lifetimes.  Some  industrial  workers  who 
were  exposed  to  relatively  large 
amounts  of  this  chemical  during  working 
careers  also  suffered  damage  to  the 
kidney.  EPA  has  set  the  drinking  water 
standard  for  cadmium  at  0.005  parts  per 
million  (ppm)  to  protect  against  the  risk 
of  these  adverse  health  effects.  Drinking 
water  which  meets  the  EPA  standard  is 
associated  with  little  to  none  of  this  risk 
and  should  be  considered  safe  with 
respect  to  /cadmium. 

(18)  Chromium.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  chromium  is  a  health 
concern  at  certain  levels  of  exposure. 
This  inorganic  metal  occurs  natujrally  in 
the  ground  and  is  often  used  in  the 
electroplating  of  metals.  It  generally  gets 
into  water  from  runoff  from  old  mining 
operations  and  improper  waste  disposal 
from  plating  operations.  This  chemical 
has  been  shown  to  damage  the  kidney, 
nervous  system,  and  the  circulatory 
system  of  laboratory  animals  such  as 
rats  and  mice  when  the  animals  are 
exposed  at  high  levels  over  their 
lifetimes.  Some  humans  who  were 
exposed  to  this  chemical  suffered  liver 
and  kidney  damage,  dermatitis  and 
respiratory  problems.  EPA  has  set  the 
drinking  water  standard  for  chromium  at 
0.1  parts  per  million  (ppm)  to  protect 
against  the  risk  of  these  adverse  health 
effects.  Drinking  water  which  meets  the 
EPA  standard  is  associated  with  little  to 
none  of  this  risk  and  should  be 
considered  safe  with  respect  to 
chromium. 

(19)  Mercury.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  mercury  is  a  health 
concern  at  certain  levels  of  exposure. 
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This  inorganic  metal  is  used  in  electrical 
equipment  and  some  water  pumps.  It 
usually  gets  into  water  as  a  result  of 
improper  waste  disposal.  This  chemical 
has  been  shown  to  damage  the  kidney  of 
laboratory  animals  such  as  rats  when 
the  animals  are  exposed  at  high  levels 
over  their  lifetimes.  EPA  has  set  the 
drinking  water  standard  for  mercury  at 
0.002  parts  per  million  (ppm)  to  protect 
against  the  risk  of  these  adverse  health 
effects.  Drinking  water  which  meets  the 
EPA  standard  is  associated  with  little  to 
none  of  this  risk  and  should  be 
considered  safe  with  respect  to  mercur>'. 

(20)  Nitrate.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  nitrate  poses  an  acute 
health  concern  at  certain  levels  of 
exposure.  This  inorganic  chemical  is 
used  in  fertiUzer.  and  is  associated  with 
sewage  and  wastes  fit)m  farm  animals. 
It  generally  gets  into  water  from  sewage 
or  as  a  result  of  agricultural  fertilizing 
activity.  Excessive  levels  of  nitrate  in 
drinking  water  has  caused  serious 
illness  and  sometimes  death  in  young 
children  under  one  year  of  age.  Infants 
are  at  the  greatest  risk.  The  serious 
illness  in  children  is  caused  because 
nitrate  is  converted  to  nitrite  in  the  body 
and  nitrite  interferes  with  the  oxygen 
carrying  capacity  of  the  child's  blood. 
This  is  an  acute  disease  in  that  the  child 
can  exhibit  symptoms  within  hours  of 
consuming  water.  Symptoms  include 
shortness  of  breath  and  blueness  of  the 
skin.  Clearly,  expert  medical  advice 
should  be  sought  immediately  if  these 
symptoms  occur.  However,  they  do  not 
always  occur.  The  purpose  of  this  notice 
is  to  encourage  parents  and  other 
responsible  parties  to  provide  children 
with  an  alternate  source  of  drinking 
water.  Local  and  State  health  authorities 
are  the  best  source  for  information 
concerning  alternate  sources  of  drinking 
water  for  infants.  You  will  receive 
notice  as  soon  as  a  determination  has 
been  made  that  the  drinking  water  is 
safe.  EPA  has  set  the  drinking  water 
standard  at  10  parts  per  million  (ppm) 
for  nitrate  to  protect  against  the  risk  of 
these  adverse  effects.  EPA  has  also  set  a 
drinking  water  standard  for  nitrite  at  1 
ppm.  To  allow  for  the  fact  that  the 
toxicity  of  nitrate  and  nitrite  are 
additive.  EPA  has  also  established  a 
standard  for  effective  nitrate  (the  sum  of 
nitrate  and  nitrite)  at  10  ppm.  Drinking 
water  which  meets  the  EPA  standard  is 
associated  with  little  to  none  of  this  risk 
and  should  be  considered  safe  with 
respect  to  nitrate. 

(21)  Nitrite.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
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detennined  that  nitrite  pose*  an  acute 
health  concern  at  certain  levels  of 
exposure.  This  inorganic  chemical  is 
Med  in  fertilixer.  and  is  associated  with 
sewage  and  wastes  from  farm  animals. 
It  generally  geU  into  water  from  sewage 
or  as  a  result  of  agricultural  fertilizing 
activity.  While  excessive  levels  of  nitrite 
in  drinking  water  have  not  been 
observed,  other  sources  of  nitrite  have 
caused  serious  illness  and  sometimes 
death  in  young  children  under  one  year 
of  age-  Infants  are  at  the  greatest  risk. 
The  serious  illness  in  chiWren  is  caused 
because  nitrate  is  converted  to  nitrite  in 
the  body  and  nitrite  interferes  with  the 
oxygen  carrying  capacity  of  the  child's 
blood.  This  is  an  acute  disease  in  that 
the  child  can  exhibit  symptoms  within 
hours  of  consuming  water.  Symptoms 
include  shortness  of  breath  and 
blueness  of  the  skin.  Qearly,  expert 
medical  advice  should  be  sought 
immediately  if  these  symptoms  occur. 
However,  they  do  not  always  occur.  The 
purpose  of  this  notice  is  to  encourage 
parents  and  other  responsible  parties  to 
provide  children  with  an  alternate 
source  of  drinking  water.  Local  and 
State  health  authorities  are  the  best 
source  for  information  concerning 
alternate  sources  of  drinking  water  for 
infanU.  You  will  receive  notice  as  soon 
as  a  determination  has  been  made  that 
the  drinking  water  is  safe.  EPA  has  set 
the  drinkii^  water  standard  at  1  part  per 
million  ippml  foi  nitrite  U>  protect 
against  the  risk  of  these  adverse  eOects. 
EPA  has  also  set  a  drinking  water 
standard  for  nitrate  at  10  ppm  and  for 
effective  nitrate  (the  sum  of  nitrate  and 
nitrite)  at  10  ppm.  Drinking  water  which 
meets  the  EPA  standard  is  associated 
with  httle  to  none  of  this  risk  and  should 
be  considered  safe  with  respect  to 
nitrite. 

(22)  Selenium.  The  United  States 
Enviromnenlal  Protectioo  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  thai  selenium  is  a  health 
concern  at  certain  high  levels  ol 
expowu*.  Selenium  is  also  an  essential 
nutrient  at  low  levels  of  exposure.  This 
inorganic  chemical  is  found  naturally  in 
soils  and  is  used  in  electronics, 
photocopy  operations,  the  manufacture 
of  glass,  chemicals,  drugs,  and  as  a 
fungicide  and  a  feed  additive.  This 
chemical  has  been  shown  to  damage  the 
kidney,  nervous  system,  and  the 
circulatory  system  of  laboratory  animals 
such  as  rats  and  mice  when  the  animals 
are  axposed  at  high  levels  over  their 
lifetimes.  Some  industrial  workers  who 
were  exposed  to  relatively  large 
amounts  of  this  chemical  during  working 
careers  also  suffered  damage  to  the 
liver,  nervous  system,  and  circulatory 


system.  EPA  has  set  the  drinking  water 
staivdard  for  selenium  at  OJOS  parts  per 
million  (ppm)  to  protect  against  the  risk 
of  these  adverse  health  effects.  Drinking 
water  which  meets  the  EPA  standard  is 
associated  with  httle  to  none  of  this  risk 
and  should  be  considered  safe  with 
respect  to  selenium. 

(23)  Acrylamide.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
detennined  that  acrylamide  is  a  health 
concern  at  certain  levels  of  exposure. 
Polymers  made  from  this  chemical  are 
sometimes  used  to  treat  water  supplies 
to  remove  particulate  contaminants. 
This  chemical  has  been  shown  to  cause 
cancer  in  laboratory  animals  such  as 
rats  and  mice  when  die  animals  are 
exposed  at  high  levds  over  their 
lifetimes.  Cbemicala  that  cause  cancer  in 
laboratory  animals  also  may  increase 
the  risk  rf  cancer  in  humans  who  are 
exposed  over  long  periods  of  time.  EPA 
has  set  the  drinking  water  standard  for 
acrylamide  using  a  treatment  technique 
to  reduce  the  risk  of  cancer  or  other 
adverse  health  effects  which  have  been 
observed  m  laboratory  animals.  This 
treatment  technique  limits  the  amount  of 
acrylamide  which  may  be  added  to 
drinking  water  to  remove  particulate 
contaminant.  Drinking  water  which  oses 
this  treatment  technique  is  associated 
with  Kttle  to  none  of  this  risk  and  should 
be  considered  safe  v«tb  respect  to 
acrylamide. 

(24)  AJachlor.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determfned  that  alachlor  is  a  health 
concern  at  certain  levels  of  exposure. 
This  organic  chemical  is  a  widely  used 
pesticide.  It  generaUy  gets  in  to  drinking 
water  after  application  to  com,  soy 
beans  or  other  crops.  This  chemical  has 
been  shown  to  cause  cancer  In 
laboratory  animals  such  as  rats  and 
mice  when  the  animals  are  exposed  at 
high  levels  over  their  lifetimes. 
Chemicals  that  cause  cancer  in 
laboratory  animals  also  may  increase 
the  risk  of  cancer  in  humans  who  are 
exposed  over  long  periods  of  time.  EPA 
has  set  the  drinking  water  standard  for 
alachlor  at  O.OOZ  parts  per  million  (ppm) 
to  reduce  the  risk  of  cancer  or  other 
adverse  health  effects  whkh  have  been 
observed  in  laboratory  animals. 
Drinking  water  which  meets  this 
standard  is  associated  with  little  to  none 
of  this  risk  and  shouW  be  considered 
safe  with  respect  to  alachlor. 

(25)  Aldicarb.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  aldicarb  is  a  health 
concern  at  certain  levels  of  exposure. 


Aldicarb  is  a  widely  used  pesticide  and 
generally  gets  into  drinking  water  after 
application  to  crops  such  as  potatoes  or 
peanuts.  This  chemical  has  been  shown 
to  damage  the  nervous  system  in 
laboratory  animals  such  as  rats  exposed 
to  high  levels.  EPA  has  set  the  drinking 
water  standard  for  aldicarb  at  aoi  parts 
per  million  (ppm)  to  protect  against  the 
risk  of  adverse  health  effects.  EPA  has 
also  set  a  drinking  water  standard  of 
0.01  ppm  for  total  aldicarb.  Drinking 
water  which  meets  the  EPA  standard  is 
associated  with  little  to  none  of  this  risk 
and  should  be  considered  safe  with 
respect  to  aldicarb. 

(26)  Aldicarb  sulfoxide.  The  United 
States  Environmental  Protection  Agency 
(EPA)  sets  drinking  water  standards  and 
has  determined  that  aldicarb  sulfoxide 
is  a  health  concern  at  certain  levels  of 
exposure.  Aldicarb  sulfoxide  is  a  widely 
used  pesticide  and  generally  gets  into 
drinking  water  after  apphcation  to  crops 
such  as  potatoes  or  peanuts.  This 
chemical  has  been  shown  to  damage  the 
nervous  system  in  laboratory  animals 
such  as  rats  exposed  to  high  levels.  EPA 
has  set  the  drinking  water  starulard  for 
aldicarb  sulfoxide  at  0.01  parts  per 
million  (ppm)  to  protect  against  the  risk 
of  adverse  health  effects.  EPA  has  also 
set  a  drinking  water  standard  of  0.01 
ppm  for  total  aldicarb.  Drinking  water 
which  n\eets  the  EPA  standard  is 
associated  with  little  to  none  of  this  risk 
and  should  be  considered  safe  with 
respect  to  aldicarb  sulfoxide. 

(27)  Aldicarb  sulfone.  The  United 
States  Environmental  Protection  Agency 
(EPA)  sets  drinking  water  standards  and 
has  determined  that  aldicarb  sulfone  is 
a  health  concern  at  certain  levels  of 
exposure.  Aldicarb  sulfone  is  a  widely 
used  pesticide  and  generally  gets  into 
drinking  water  after  application  to  crops 
such  as  potatoes  or  peanuts.  This 
chemical  has  been  shown  to  dan»age  the 
nervotis  system  in  laboratory  animals 
such  as  raU  exposed  to  high  levels.  EP.\ 
has  set  the  drinking  water  standard  for 
aldicarb  sulfone  at  OM  parts  per  million 
(ppm)  to  protect  against  the  risk  of 
adverse  health  effects.  EPA  has  also  set 
a  drinking  water  standard  of  0.01  ppm 
for  total  aldicarb.  Drinking  water  which 
meets  the  EPA  standard  is  associated 
with  little  to  none  of  this  risk  and  should 
be  considered  safe  with  respect  to 
aldicarb  sulfone. 

(28)  Atrazine.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  atrazine  is  a  health 
concern  at  certain  levels  of  exposure. 
This  organic  chemical  is  a  herbicide.  It 
generally  gets  into  drinking  water  by 
runoff  into  surface  water  or  leaching 


into  ground  water.  This  chemical  has 
been  shown  to  damage  the  liver  tmd 
kidney  of  laboratory  animals  such  as 
dogs  and  rats  exposed  at  high  levels 
over  their  lifetimes.  EPA  has  set  the 
drinking  water  standard  for  atrazine  at 
0.003  parts  per  million  (ppm)  to  protect 
against  the  risk  of  these  adverse  health 
effects.  Drinking  water  which  meets  the 
EPA  standard  is  associated  with  little  to 
none  of  this  risk  and  shoidd  be 
considered  safe  with  respect  to  atrazine. 

(29)  CarbofuraiL  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  carbof^an  is  a  health 
concern  at  certain  levels  of  exposure. 
This  organic  chemical  is  a  pesticide.  It 
generaUy  gets  into  water  by  runoff  into 
surface  water  or  leaching  into  ground 
water.  This  chemical  has  been  shown  to 
damage  the  nervous  and  reproductive 
systems  of  laboratory  animals  such  as 
rats  and  mice  exposed  at  high  levels 
over  their  lifetimes.  Some  humans  who 
were  exposed  to  relatively  large 
amounts  of  this  chemical  during  their 
working  careers  also  suffered  damage  to 
the  nervous  system.  EPA  has  set  the 
drinking  water  standard  for  carbofuran 
at  0.04  parts  per  million  (ppm)  to  protect 
against  the  risk  of  these  adverse  health 
effects.  Drinking  water  which  meets  the 
EPA  standard  is  associated  with  little  to 
none  of  this  risk  and  should  be 
considered  safe  with  respect  to 
carbofuran. 

(30)  Chlordane.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  chlordane  is  a  health 
concern  at  certain  levels  of  exposure. 
This  organic  chemical  is  a  pesticide 
used  to  control  termites.  It  usually  gets 
into  drinking  water  after  application 
near  water  supply  intakes  or  wells.  This 
chemical  has  been  shown  to  cause 
cancer  in  laboratory  animals  such  as 
rats  and  mice  when  the  animals  are 
exposed  at  high  levels  over  their 
lifetimes.  Chemicals  that  cause  cancer  in 
laboratory  animals  also  may  increase 
the  risk  of  cancer  in  humans  who  are 
exposed  over  long  periods  of  time.  EPA 
has  set  the  drinking  water  standard  for 
chlordane  at  0.002  parts  p6r  million 
(ppm)  to  reduce  the  risk  of  cancer  or 
other  adverse  health  effects  which  have 
been  observed  in  laboratory  animals. 
Drinking  water  that  meets  Uie  EPA 
standard  is  associated  with  little  to  none 
of  this  risk  and  should  be  considered 
safe  with  respect  to  chlordane. 

(31)  Dibromochloropropane  (DBCP). 
The  United  States  Enviroiunental 
Protection  Agency  (EPA)  sets  drinking 
water  standards  and  has  determined 
that  DBCP  is  a  health  concern  at  certain 


levels  of  exposure.  This  organic 
chemical  was  once  a  popular  pesticide. 
It  generally  gets  Into  drinking  water 
after  application  to  crops.  This  chemical 
has  been  shown  to  cause  cancer  in 
laboratory  animals  such  as  rats  and 
mice  when  the  animals  are  exposed  at 
high  levels  over  their  lifetimes. 
Chemicals  that  cause  cancer  in 
laboratory  animals  also  may  increase 
the  risk  of  cancer  in  humans  who  are 
exposed  over  long  periods  of  time.  EPA 
has  set  the  drinking  water  standard  for 
DBCP  at  0.0002  parts  per  million  (ppm) 
to  reduce  the  risk  of  cancer  or  other 
adverse  health  effects  which  have  been 
observed  in  laboratory  animals. 
Drinking  water  which  meets  the  EPA 
standard  is  associated  with  little  to  none 
of  this  risk  and  should  be  considered 
safe  with  respect  to  DBCP. 

(32)  o-Dichlorobenzene.  The  United 
States  Environmental  Protection  Agency 
(EPA)  sets  drinking  water  standards  and 
has  determined  that  o-dichlorobenzene 
is  a  health  concern  at  certain  levels  of 
exposure.  This  organic  chemical  is  used 
as  a  solvent  in  the  production  of 
pesticides  and  dyes.  It  generally  gets 
into  water  by  improper  waste  disposal. 
This  chemical  has  been  shown  to 
damage  the  liver,  kidney  and  the  blood 
cells  of  laboratory  animals  such  as  rats 
and  mice  exposed  to  high  levels  during 
their  lifetimes.  Some  industrial  woricers 
who  were  exposed  to  relatively  large 
amounts  of  this  chemical  during  working 
careers  also  suffered  damage  to  the 
liver,  nervous  system,  and  circulatory 
system.  EPA  has  set  the  drinking  water 
standard  for  o-dichlorobenzene  at  0.6 
parts  per  million  (ppm)  to  protect 
against  the  risk  of  these  adverse  health 
effects.  Drinking  water  which  meets  the 
EPA  standard  is  associated  with  Uttle  to 
none  of  this  risk  and  should  be 
considered  safe  with  respect  to  o- 
dichlorobenzene. 

(33)  cis-l,2-Dichloroethylene.  The 
United  States  Environmental  Protection 
Agency  (EPA)  establishes  drinking 
water  standards  and  has  determined 
that  cis-1.2-dichloroethylene  is  a  health 
concern  at  certain  levels  of  exposure. 
This  organic  chemical  is  used  as  a 
solvent  and  intermediate  in  chemical 
production.  It  generally  gets  into  water 
by  improper  waste  disposal.  This 
chemical  has  been  shown  to  damage  the 
liver,  nervous  system,  and  circulatory 
system  of  laboratory  animals  such  as 
rats  and  mice  when  exposed  at  high 
levels  over  their  lifetimes.  Some  humans 
who  were  exposed  to  relatively  large 
amounts  of  this  chemical  also  suffered 
damage  to  the  nervous  system.  EPA  has 
set  the  drinking  water  standard  for  cis- 
1,2-dichloroethylene  at  0.07  parts  per 


million  (ppm)  to  protect  against  the  risk 
of  these  adverse  health  effects.  Drinking 
water  which  meeU  the  EPA  standard  is 
associated  with  little  to  none  of  this  risk 
and  should  be  considered  safe  with 
respect  to  ds-1.2-didiloroethylene. 

(34)  trans-U-Dichloroethylenf.  The 
United  States  Environmental  Protection 
Agency  (EPA)  establishes  drinking 
water  standards  and  has  detennined 
that  trans-l,2-dichloroethylene  is  a 
health  concern  at  certain  levels  of 
exposure.  This  organic  chemical  is  used 
as  a  solvent  and  intermediate  in 
chemical  production.  It  generally  gets 
into  water  by  improper  waste  disposal. 
This  chemical  has  been  shown  to 
damage  the  liver,  nervous  system,  and 
the  circulatory  system  of  laboratory 
animals  such  as  rats  and  mice  when 
exposed  high  levels  over  their  lifetimes. 
Some  humans  who  were  exposed  to 
relatively  large  amounts  of  this  chemical 
also  suffered  damage  to  the  nervous 
system.  EPA  has  set  the  drinking  water 
standard  for  traiis-1.2-dichloroethylene 
at  0.1  parts  per  million  (ppm)  to  protect 
against  the  risk  of  these  adverse  health 
effects.  Drinking  water  which  meets  the 
EPA  standard  is  associated  with  little  to 
none  of  this  risk  and  should  be 
considered  safe  tvith  respect  to  trans- 
1.2-dichloroethyIene. 

(35)  1^-Dichloropmpane.  The  United 
States  Environmental  Protection  Agency 
(EPA)  sets  drinking  water  standards  and 
has  detennined  that  1,2-dichloropropane 
is  a  health  concern  at  certain  levels  of 
exposure.  This  organic  chemical  is  used 
as  a  solvent  and  pesticide.  It  generally 
gets  into  drinking  water  by  runoff  into 
surface  water  or  leaching  into  ground 
water  as  a  result  of  pesticide  application 
and  improper  waste  disposal.  This 
chemical  has  been  shown  to  cause  to 
cancer  in  laboratory  animals  such  as 
rats  and  mice  when  the  animals  are 
exposed  at  high  levels  over  their 
lifetimes.  Chemicals  that  cause  cancer  in 
laboratory  animals  also  may  increase 
the  risk  of  cancer  in  humans  who  are 
exposed  over  long  periods  of  time.  EPA 
has  set  the  drinking  water  standard  for 
1.2-dichloropropane  at  0.005  parts  per 
million  (ppm)  to  reduce  the  risk  of 
cancer  or  other  adverse  health  effects 
which  have  been  observed  in  laboratory 
animals.  Drinking  water  which  meets 
the  EPA  standard  is  associated  with 
little  to  none  of  this  risk  and  should  be 
considered  safe  with  respect  to  1.2- 
dichloropropane. 

(36)  2.4-D.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  2.4-D  is  a  health 
concern  at  certain  levels  of  exposure. 
This  organic  chemical  is  used  to  control 
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alga*  in  reMrvoin.  It  generally  keaciica 
iaio  youndwater  or  now  of!  tato  fwhce 
water  after  aM^catto"  ■•  ■  weed  ktHer. 
Tkia  chei^cal  1m»  bc«a  ahown  to 
produce  t&ntm  effects  cheracterned 
by  daiiM«e  to  tke  Kver  end  kkkney  of 
labotataey  aniMb  eadi  a»  rata  expoeed 
at  high  lewk  dvtag  thek  fiMaMS. 
Some  hoBUDB  who  w«to  expoaed  to 
relatiwijr  tatfe  aMWta  el  tUa  cheneal 
also  s^kred  daaage  to  th»  nenraa 
system.  EPA  has  aet  tbe  drinkiBig  water 
standBd  Ear  &A-D  at  007  parts  per 
miUion  (ppn^  to  protect  agaioal  the  risk 
of  theae  advose  heaMk  aOecla.  IMakii« 
water  which  neots  the  EPA  elaadard  ia 

associatad  «l&  Uttie  to  none  of  thaa  risk 
and  shoM  be  oonidered  safe  with 

respect  to  tA-D. 

(37)  Epichlonhydrui.  The  United 
States  EavinomeBtal  Piotection  Agency 
(EPA)  sets  dciakiag  water  stendards  and 
has  detenained  that  qiidikirahydrin  ia  a 
health  concern  at  luiteia  levels  of 
expoaare  PelyaKra  made  Eran  this 
chaarfcat  are  seesetiaaea  aaad  in  die 
treatment  of  water  soppltee  as  a 
nocadent  to  icmove  particalates.  It 
gcmrelly  gels  tatto  drinking  water  hy 
iaqsoper  aae  of  water  treatnwnt 
chemicals.  THIa  chemical  has  been 
shown  to  cauae  cancer  in  laboratory 
animals  such  as  rats  and  aice  when  the 
animala  are  expoeed  at  U^  kvdia  over 
their  UfetiBBes.  Chenscak  diat  cause 
cancg  in  laboratoiy  animals  also  may 
iiicreaae  the  risk  of  cancer  in  huaaana 
who  are  expoeed  over  long  perioda  of 
time.  EPA  has  set  the  drinking  water 
standetd  for  eptcfalorofaydrin  using  a 
treatment  tednuque  to  reduce  the  risk  oi 
cancer  or  ether  adverse  health  effecta 
which  have  been  obaerved  in  leboratory 
animals.  This  treatment  technique  lisnts 
the  amount  of  epichkxtihydrin  w^icb 
may  be  added  to  drinking  water  ee  a 
flocculanl  to  remove  particulate. 
Drinking  water  which  uaee  this 
treatment  lechniqtie  is  associated  with 
little  to  none^  of  thia  risk  and  should  be 
considered  safe  with  respect  to 
epicbkirohydrin. 

(3S)  Ethylbaaeae.  The  United  States 
Enviranmental  Protection  Agency  (EPA) 
sets  drinking  wets'  standards  and  has 
determined  ediylbenzcne  is  a  health 
concern  at  certain  levels  of  exposare. 
This  organk  chemical  is  a  Biajor 
component  of  gasoline  It  generally  gets 
into  water  by  improper  waste  disposal 
or  leaking  gasoline  tanks.  This  chemical 
has  been  shown  to  damage  the  kidney. 
liver,  and  nervoas  system  of  laboratory 
animals  such  as  rats  exposed  to  hi^ 
levels  daring  their  lifetimes.  EPA  has  set 
the  drinking  water  standard  for 
ethylbenzene  at  0l7  parts  per  million 
(ppm)  to  protect  against  the  risk  of  these 


adverse  heahh  effects.  Drinking  water 
which  meets  the  BPA  standard  is 
associated  wHh  httle  to  none  of  this  risk 
and  should  be  considered  sale  widi 
respect  to  ethylbenzene. 

(39)  Ethylene  Dibromide  (EDBf.  T1»e 
United  Slates  Envttonmental  Protection 
Agency  (EPA)  sets  drinking  water 
standards  and  has  determined  that  n)B 
is  a  health  eoncem  et  certain  levels  of 
exposare.  TTiis  organic  chemical  wss 
once  a  popalar  pesticide,  h  generally 
gets  into  drinking  water  after 
appKcation  to  cropa  by  leaching  mto 
ground  water.  This  chenrical  has  been 
shown  to  cause  cancer  in  laboratory 
animals  sadi  as  rats  and  BUk»  when  die 
animala  are  exposed  at  M^  levda  over 
their  lifetimea.  Chemicats  that  caose 
cancer  hi  laboratory  aniraals  also  may 
increase  the  risk  of  cancer  in  hamans 
who  are  exposed  over  hag  periods  of 
time.  EPA  has  set  die  drinking  water 
standard  Ear  ECA  at  OinOBS  parts  per 
milhoa  (ppm)  to  redaca  the  risk  of 
cancer  or  other  adveise  health  efiects 
wfaii^  have  been  (dmnred  fa  laboratory 
animals.  Drinking  water  whidi  meets 
this  standard  is  asaociated  with  little  to 
none  of  this  risk  and  shoald  be 
considerad  safe  with  respect  to  EDB. 
(40)  Heptachior.  The  United  Slates 
Eiwirontiental  Protection  Agency  (EPA) 
sets  driiddng  water  standards  and  has 
detereiined  diat  heptaddor  is  a  health 
concern  at  certain  levels  of  exposure. 
This  organic  cfaemirjil  waa  ooce  a 
popular  pesticide,  tt  generally  gels  into 
drinking  water  by  runoff  into  surface 
water  or  leadung  into  ground  water. 
This  cheniical  has  been  shown  to  caase 
cancer  in  laboratory  aniraals  such  as 
rats  and  mice  when  the  animals  are 
exposed  at  high  levds  over  their 
lifetimes.  Ch^erif^t*  diat  cause  cancer  in 
laboratory  animals  also  may  increase 
the  risk  of  cancer  in  hamans  who  are 
exposed  over  long  periods  of  time.  EPA 
has  set  the  drinking  water  standards  for 
heptachior  at  OiXXM  parts  per  mittion 
(ppm)  to  reduce  the  risk  of  csncer  or 
other  adverse  lealth  effects  which  have 
been  observed  in  laboratory  animals. 
Drinking  water  whii^  meets  this 
standard  is  associated  with  little  to  none 
of  this  risk  and  should  be  considered 
safe  with  respect  to  hepladdor. 

(41)  Heptachior  Epoxide.  Tbe  United 
States  Environraental  Protection  Agency 
(EPA)  sets  drinking  water  standards  and 
has  determined  that  heptachior  epoxide 
is  a  health  concern  at  certain  levels  of 
exposure.  This  organic  chemical  was 
once  a  popular  pestidde.  H  generally 
gets  into  drinking  water  by  renoff  into 
surface  water  or  leaching  into  grotmd 
water.  This  chemkal  has  been  shown  to 
cause  cancer  in  laboratory  animals  such 


as  rats  and  mice  when  the  animals  are 
expoeed  at  hi^  lords  over  their 
lifetimes.  Chemicals  that  cause  cancer  in 
laboratory  animala  also  suy  increase 
the  rid(  of  cancer  m  humans  who  are 
exposed  over  long  periods  of  time.  EPA 
has  set  the  drinkhig  water  standards  Cor 
heptachior  epoxide  at  aiXXB  parts  per 
million  (ppm)  to  reduce  the  rtek  of 
cancer  or  other  adverse  heahh  effects 
which  have  been  observed  in  laboratory 
animals.  Drinking  water  which  meets 
this  standard  is  associated  with  tittle  to 
none  of  diis  risk  and  should  be 
considered  safe  with  reepect  to 
heptachkw  epoxide. 

(42)  Lindaae.  The  United  States 
Environmental  Protectian  Agency  (EPA) 
sets  drinking  water  standards  snd  has 
determined  diat  tindane  is  a  health 
concern  at  certain  levela  of  exposure. 
This  organic  chemkal  is  ased  as  a 
pestidde.  It  generally  gets  into  drinking 
water  by  nmofif  into  surface  water  or 
leaching  into  miwid  water  after 
application  to  crops.  This  chemical  has 
been  shown  to  damage  die  Kver.  kidney, 
nwoos  system,  and  immnne  system  oi 
laboratory  animals  such  as  rata»  mice 
and  dogs  expoeed  at  high  levds  daring 
their  hfetimes.  Some  humans  who  were 
exposed  to  relativdy  large  amounts  of 
this  chemical  also  saffered  damage  to 
the  nervous  system  and  circulatory 
system.  EPA  has  established  the 
drinking  water  staasdard  for  lindane  at 
0.0002  parts  per  million  (ppm)  to  protect 
against  the  ridi  of  these  adverse  health 
effects.  Drinking  water  which  meets  the 
EPA  standard  is  asaociated  with  little  to 
none  of  this  risk  and  should  be 
considered  safe  with  respect  to  lindane. 
(43)  MethcfxytMar.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  metboxychlor  is  a 
health  concern  at  certain  levds  of 
exposure.  This  organic  chemkal  is  used 
as  a  pesticide.  It  generally  gets  into 
water  by  runoff  into  tmfacK  vrater  or 
leadung  into  ground  water.  This 
chemical  has  been  shown  to  damage  the 
liver,  kidney,  nervoos  system,  and 
circulatory  system  of  laboratory  animals 
sudi  as  rats  exposed  at  high  levds 
during  their  lifetimes.  It  has  also  been 
shown  to  produce  growth  retardation  in 
rats.  EPA  has  set  the  driiyring  water 
standard  for  metiioxydilor  at  0.4  parts 
per  million  (ppm)  to  protect  against  the 
risk  of  these  adverse  health  effects. 
Drinking  water  whfch  meets  the  EPA 
standard  is  assodated  with  htlde  to  ncoe 
of  this  risk  and  shoakl  be  considered 
safe  with  respect  to  ssethoxychlor. 

(44)  Monochhrobenzetie.  The  Urrited 
States  Environmental  Protection  Agency 
(EPA)  seta  drinking  water  standards  and 


has  determined  that  monochlorobenzene 
is  a  health  concern  at  certain  levels  of 
exposure.  This  organic  chemical  is  used 
as  a  solvent.  It  generally  gets  into  water 
by,  improper  waste  disposal.  This 
chemical  has  been  shown  to  damage  the 
liver,  kidney  and  nervous  system  of 
laboratory  animals  such  as  rats  and 
mice  exposed  to  high  levels  d..  -<ng  their 
lifetimes.  EPA  has  set  the  drinking  water 
standard  for  monochlorobenzene  at  0.1 
parts  per  million  (ppm)  to  protect 
against  the  risk  of  these  adverse  health 
effects.  Drinking  water  which  meets  the 
EPA  standard  is  associated  with  little  to 
none  of  this  risk  and  should  be 
considered  safe  with  respect  to 
monochiorobenzme. 

[45]  PolychJorinaled  bipheny/s 
(PCBs).  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  polychlorinated 
biphenyls  (PCBs)  are  a  health  concern  at 
certain  levels  of  exposure.  These 
organic  chemicals  were  once  widely 
used  in  electrical  transformers  and  other 
industrial  equipment  They  generally  get 
into  drinking  water  by  improper  waste 
disposal  or  leaking  electrical  industrial 
equipment.  This  chemical  has  been 
shown  to  cause  cancer  in  laboratory 
animals  such  as  rats  and  mice  when  the 
animals  are  exposed  at  hign  levels  over 
their  lifetimes.  Chemicals  that  cause 
cancer  in  laboratory  animals  also  may 
increase  the  risk  of  cancer  in  humans 
who  are  exposed  over  long  periods  of 
time.  EPA  has  set  the  drinking  water 
standard  for  PCBe  at  O.0OO5  parts  per 
million  (ppm)  to  reduce  the  risk  of 
cancer  or  other  adverse  health  effects 
which  have  been  observed  in  laboratory 
animals.  Drinking  water  which  meets 
this  standard  is  associated  with  little  to 
none  of  this  risk  and  should  be 
considered  safe  with  respect  to  PCBs. 
(46)  Pentachlorophenol.  The  United 
States  Environmental  Protection  Agency 
(EPA)  sets  drinking  water  standards  and 
has  determined  that  pentachlorophenol 
is  a  health  concern  at  certain  levels  of 
exposure.  This  organic  chemical  is  used 
as  a  wood  preservative,  herbicide, 
dismfectant.  and  defdiant  It  generally 
gets  into  drinking  water  by  runoff  into 
surface  water  or  leaching  into  ground 
water.  This  chemical  has  been  shown  to 
produce  adverse  reproductive  effects 
and  to  damage  the  liver  and  kidneys  of 
laboratory  animals  such  as  rats  exposed 
to  high  levels  during  their  lifetimes. 
Some  humans  who  were  exposed  to 
relatively  large  amounts  of  this  chemical 
also  suffered  damage  to  the  liver  and 
kidneys.  EPA  has  set  the  drinking  water 
standard  for  pentachlorophenol  at  0.2 
parts  per  miUion  (ppm)  to  protect 


against  the  risk  of  these  adverse  health 
effects.  Drinking  water  which  meets  the 
EPA  standard  is  associated  with  little  to 
none  oi  this  risk  and  should  be 
considered  safe  with  respect  to 
pentachlorophenol. 

(47)  Styrene.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  styrene  is  a  health 
concern  at  certain  levels  of  exposure. 
This  organic  chemical  is  commonly  used 
to  make  plastics  and  is  sometimes  a 
component  of  resins  used  for  drinking 
water  treatment  and  by  improper  waste 
disposal.  This  chemical  has  been  shown 
to  cause  cancer  in  laboratory  rats  and 
mice  when  the  animals  are  exposed  to 
high  levels  over  their  lifetimes. 
Chemicals  that  cause  cancer  in 
laboratory  animals  also  may  increase 
the  risk  of  cctncer  in  humans  who  are 
exposed  over  a  long  period  of  time.  EPA 
has  set  the  drinking  water  standard  for 
styrene  at  a005/.l  parts  per  million 
(ppm)  to  reduce  tbe  risk  of  cancer  and 
other  adverse  health  effects.  Drinking 
water  which  meets  the  EPA  standard  is 
associated  with  little  to  none  of  this  risk 
and  should  be  considered  safe  with 
respect  to  styrene. 

(48)  Tetrachhroethylene.  The  United 
States  Environmental  Protection  Agency 
(EPA)  sets  drinking  water  standards  and 
has  determined  that  tetrachloroethylene 
is  a  health  concern  at  certain  levels  of 
exposure.  This  organic  chemical  has 
been  a  popular  general  and  dry  deaning 
solvent.  It  generally  gets  into  drinking 
water  by  improper  waste  disposal.  This 
chemical  has  been  shown  to  cause 
cancer  in  laboratory  animals  such  as 
rats  and  mice  when  the  animals  are 
exposed  at  high  levds  over  their 
lifetimes.  Chemicals  that  cause  cancer  in 
laboratory  animals  also  may  increase 
the  risk  of  cancer  in  humans  who  are 
exposed  over  long  periods  of  time.  EPA 
has  set  the  drinking  water  standard  for 
tetrachloroethylene  at  0.005  parts  per 
million  (ppm)  to  reduce  the  risk  of 
cancer  or  other  adverse  health  effects 
which  have  been  observed  in  laboratory 
animals.  Drinking  water  which  meets 
this  standard  is  associated  with  Uttle  to 
none  of  this  risk  and  should  be 
considered  safe  with  respect  to 
tetrachloroethylene. 

(49)  Toluene.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  toluene  is  a  health 
concern  at  certain  levels  of  exposure. 
This  organic  chemical  is  used  as  a 
solvent  and  in  the  manufacture  of 
gasoline  for  airplanes.  It  generally  gets 
into  water  by  improper  waste  disposal 
or  leaking  underground  storage  tanks. 


This  chemical  has  been  shown  to 
damage  the  kidney,  nervous  system,  and 
circulatory  system  of  laboratory  animals 
such  as  rats  and  mice  exposed  to  high 
levels  during  their  lifetimes.  Some 
industrial  workers  who  were  exposed  to 
relatively  targe  amounts  of  this  chemical 
during  working  careers  also  suffered 
damage  to  the  liver,  kidney  and  nervous 
system.  EPA  has  set  the  drinking  water 
standard  for  toluene  at  2  parts  per 
million  (ppm)  to  protect  against  the  nsk 
of  these  adverse  health  effects.  Drinking 
water  which  meets  the  EPA  standard  is 
associated  with  little  to  none  of  this  risk 
and  should  be  considered  safe  with 
respect  to  toluene. 

(50)  Toxaphene.  The  United  States 
Environmental  I»rotection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  toxaphene  is  a  health 
concern  at  certain  levels  of  exposure. 
This  organic  chemical  was  once  a 
pesticide  widely  used  on  cotton,  com. 
soybeans,  pineapples  and  other  crops.  It 
generally  gets  into  drinking  water  by 
runoff  into  surface  water  or  leaching 
into  ground  water.  This  chemical  has 
been  shown  to  cause  rjinr^x  in 
laboratory  animals  such  as  rats  and 
mice  when  the  animals  are  exposed  at 
high  levels  over  their  lifetimes. 
Chemicals  that  cause  cancer  in 
laboratory  animals  also  may  increase 
the  risk  of  cancer  in  humans  who  are 
exposed  over  long  periods  of  time.  EPA 
has  set  the  drinking  water  standard  for 
toxaphene  at  0.005  parts  per  million 
(ppm)  to  reduce  the  risk  of  cancer  or 
other  adverse  heahh  effects  which  havf 
been  observed  in  laboratory  animals. 
Drinking  water  which  meets  this 
standard  is  associated  with  little  to  none 
of  this  risk  and  should  be  considered 
safe  with  respect  to  toxaphene. 

(51)  2,4.5-TP.  The  United  States 
Environmental  I>rotection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  2,4,5-TP  is  a  health 
concern  at  certain  levels  of  exposure. 
This  organic  chemical  is  used  as  a 
herbicide.  It  generally  gets  into  water  by 
runoff  into  surface  water  or  leaching 
into  ground  water.  This  chemical  has 
been  shown  to  damage  the  liver  and 
kidney  of  laboratory  animals  such  as 
rats  and  dogs  exposed  to  high  levels 
during  their  lifetimes.  Some  industrial 
workers  who  were  exposed  to  relatively 
large  amounts  of  this  chemical  during 
working  careers  also  suffered  damage  to 
the  nervous  system.  E" A  has  set  the 
drinking  water  standard  for  2.4.5-TP  at 
0.05  parts  per  million  (ppm)  to  protect 
against  the  risk  of  these  adverse  health 
effects.  Drinking  water  which  meets  tbe 
EPA  standard  is  associated  with  litde  to 
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none  of  this  risk  and  should  be 
considered  safe  with  respect  to  2.4.5-TP. 

(52)  Xylene.  The  United  States 
Environmental  Protection  Agency  (EPA) 
sets  drinking  water  standards  and  has 
determined  that  xylene  is  a  health 
concern  at  certain  levels  of  exposure. 
This  organic  chemical  is  used  in  the 
manufacture  of  gasoline  for  airplanes 
and  as  a  solvent  for  pesUcides.  and  as  a 
cleaner  and  degreaser  of  metals.  It 
usually  gets  into  water  by  improper 
waste  disposal.  This  chemical  has  been 
shown  to  damage  the  liver,  kidney  and 
nervous  system  of  laboratory  ammals 
such  as  rats  and  dogs  exposed  to  high 
levels  during  their  lifetimes.  Some 
humans  who  were  exposed  to  relatively 
large  amounts  of  this  chemical  also 
suffered  damage  to  the  nervous  system. 
EPA  has  set  the  drinking  water  standard 
for  xylene  at  10  parts  per  million  (ppm) 
to  protect  against  the  risk  of  these 
adverse  health  effects.  Drinking  water 
which  meets  the  EPA  standard  is 
associated  with  little  to  none  of  this  nsk 
and  should  be  considered  safe  with 
respect  to  xylene.  . 

6.  In  5  141.40  the  section  heading  is 
revised  and  new  paragraphs  (n)  through 
(p)  are  added  to  read  as  follows: 
{141.40   8p«cM  monltortng  for  Inorganic 
and  organic  Ghamlcala. 


(n)  Monitoring  of  the  organic 
contaminants  listed  in  S  141.40(n)(10) 
shall  be  conducted  during  periods  of 
highest  vulnerabihty  as  follows: 

(1)  The  State  shall  determine  whether 
a  community  or  non-transient,  non- 
community  water  system  is  vulnerable 
to  one  or  more  contaminants  based 
upon  an  assessment.  The  assessment 
shall  consider  the  criteria  specified  in 
5141.24(h)(1).  ^    ^        .    , 

(2)  Upon  a  finding  by  the  State  that 
the  system  is  vulnerable  to  a 
contaminant  listed  in  S  141.40(n)(10). 
each  community  and  non-transient,  non- 
community  water  system  so  designated 
shall  monitor  for  the  contaminant  every 
3  months  for  one  year  and  report  the 
results  to  the  State  by  [insert  4  years 
after  publication  of  the  final  rule  in  the 
Federal  Register]. 

(3)  Systems  which  are  not  designated 
by  the  State  as  vulnerable  to  a 
contaminant  listed  in  S  141.4O(n)(10)  are 
not  required  to  monitor  for  that 
contaminant. 

(4)  Vulnerable  ground  water  systems 
shall  take  a  minimum  of  one  sample  at 
every  entry  point  to  the  distribution 
system  which  is  representative  of  each 
well  after  treatment  (hereafter  called  a 
sampling  point).  Each  sample  must  be 
taken  at  the  same  sampling  point  unless 
conditions  make  another  sampling  point 


more  representative  of  each  source  or 
treatment  plant. 

(5)  Vulnerable  surface  water  systems 
shall  take  a  minimum  of  one  sample  at 
points  in  the  distribution  system  that  are 
representative  of  each  source  or  at  each 
entry  point  to  the  distribution  system 
after  treatment  (hereafter  called  a 
sampling  point).  Each  sample  must  be 
taken  at  the  same  sampling  point  unless 
conditions  make  another  sampling  point 
more  representative  of  each  source  or 
treatment  plant. 

(6)  If  the  system  draws  water  from 
more  than  one  source  and  the  sources 
are  combined  before  distribution,  the 
system  must  sample  at  an  entry  point  to 
the  distribution  system  during  periods  of 
normal  operating  conditions  (i.e..  when 
water  representative  of  all  sources  is 
being  used). 

(7)  The  State  may  require  a 
confirmation  sample  for  positive  or 
negative  results. 

(8)  The  State  may  reduce  the  total 
number  of  samples  a  system  must 
analyze  by  allowing  the  use  of 
compositing.  Composite  samples  from  a 
maximum  of  five  sampling  points  are 
allowed.  Compositing  of  samples  must 
be  done  in  the  laboratory  and  the 
composite  sample  must  be  analyzed 
within  14  days  of  collection. 

(9)  Instead  of  performing  the 
monitoring  required  by  this  section,  a 
community  water  system  or  non- 
transient  non-community  water  system 
serving  fewer  than  150  service 
connections  may  send  a  letter  to  the 
State  stating  that  the  system  is  available 
for  sampling.  This  letter  must  be  sent  to 
the  State  no  later  than  3  years  after 
promulgation  of  final  rule.  The  system 
shall  not  sent  such  samples  to  State, 
unless  requested  to  do  so  by  the  State. 

(10)  List  of  Unregulated  Organic 
Contaminants: 


Contaminant 


(xxU)  Metotachkx. 
(xxiH)  Propachkx.. 


EPA  analytical 
mettxx) 


505,507 
505,507 


Contaminant 


0)  Metribozin 

(ii)  HexachlofObenzone 

(w)  Dalapon 

(iv)  Dinoseb - 

(v)  Piclofam 

(vi)  Oxamyl  (vydate) 

(vii)  Simazine 

(viii)  Glyphosate 

(ix)  Hexactiiofocydopentadiene. 

(X)  PAHS 

(xi)  Ptithalates 

(XH)  2,3.7.8-TClX)  (Oioxin) 

(xiii)  AKJrin 

(XIV)  Dteldon 

(XV)  2.4-DB — 

(xvi)  Dicamba 

(xvii)  2,4,5-T 

(xviii  Cartjaryt 

(XIX)  3-Hydro)«ycait)oturan 

(XX)  Methomyl 

(xxi)  Butachtor 


EPA  analytical 
mettiod 


525 


507.508 
505,506 
615.1 
515.1 
515.1 
531.1 
505.507 
547 
505,  525 
550,  550.1 
506.525 
513 
505.  508 
505,508 
515.1 
515.1 
515.1 
531.1 
531.1 
531.1 
505,507 


(0)  Monitoring  of  the  inorganic 
contaminants  listed  in  S  141.40(o)(9) 
shall  be  conducted  as  follows: 

(1)  The  State  shall  determine  whether 
a  community  or  non-transient,  non- 
community  water  system  is  vulnerable 
to  one  or  more  contaminants  based 
upon  an  assessment.  The  assessment 
shall  consider  the  potential 
contamination  of  the  water  source  by  a 
contaminant(s)  listed  in  §  141.40(o)(9). 

(2)  Upon  a  finding  by  the  State  that 
the  system  is  vulnerable  to  a 
contaminant(8)  listed  in  S  141.40(o)(9). 
each  community  and  non-transient,  non- 
community  water  system  so  designated 
shall  monitor  as  specified  below  for  the 
contaminant(s)  and  report  the  results  to 
the  State  by  [insert  4  years  after 
publication  of  the  final  rule  in  the 
Federal  Register]. 

(3)  Systems  which  are  not  designated 
by  the  State  as  vulnerable  to  a 
contaminant  listed  in  S  141.40(o)(9)  are 
not  required  to  monitor. 

(4)  Vulnerable  groundwater  systems 
shall  take  a  minimum  of  one  sample  at 
every  entry  point  to  the  distribution 
system  which  is  representative  of  each 
well  after  treatment  (hereafter  called  a 
sampling  point). 

(5)  Vulnerable  surface  water  systems 
shall  take  a  minimum  of  one  sample  at 
every  entry  point  to  the  distribution 
system  or  in  the  distribution  system  at  a 
point  which  is  representative  of  each 
source  after  treatment  (hereafter  called 
a  sampling  point). 

(6)  If  a  system  draws  water  from  more 
than  one  source  and  the  sources  are 
combined  before  distribution,  the 
system  must  sample  at  an  entry  point  to 
the  distribution  system  during  periods  of 
normal  operating  conditions  (i.e.,  when 
water  is  representative  of  all  sources 
being  used). 

(7)  The  State  may  reduce  the  total 
number  of  samples  which  must  be 
analyzed  by  the  system  by  allowing  the 
use  of  compositing.  Compositing  of 
samples  must  be  done  in  the  laboratory. 
Composite  samples  from  a  maximum  of 
five  sampling  points  are  allowed. 

(8)  Instead  of  performing  the 
monitoring  required  by  this  section,  a 
community  water  system  or  non- 
transient  non-community  water  system 
serving  fewer  than  150  service 
connections  may  send  a  letter  to  the 
State  stating  that  the  system  is  available 
for  sampling.  This  letter  must  be  send  to 
the  State  no  later  than  3  years  after 


promulgation  of  final  rule.  The  system 
shall  not  sent  such  sami^s  to  Slate, 
unless  requested  to  do  so  by  the  State. 

(9)  List  of  Unregulated  Inoiganic 
Contaminants: 


Contaminant 

EPA  analytical  method 

(i)  Antimony 

Graphite  Furnace  Atomic  Atisorp- 

•on;        Inductivety       Coupled 

Plaama. 

(ii)  Beryllium 

Graphite  Furnace  Atomic  Absorp- 

tion; Inductively  Coupled  Mass 

1 

Spectrometry  Plasma;  Spectro- 

photometric. 

(iii)  Nickel 

Atomic     Absorption;     Inductivety 

Coupled  Plasma;  Graphite  Fur- 

nace Atomic  Absorption. 

(iv)  Sulfate 

Colorimefric. 

(v)  Thallium 

Graphite  Fumace  Atomic  Absorp- 

tion; Inductively  Coupled  Maae 

Spedrometry  Plasma 

(VI)  Cyanide 

Spectropholometric 

(p)  The  State  has  the  discretion  to 
require  monitoring  for  the  contaminants 
listed  below.  Each  system  required  by 
the  State  to  monitor  shall  use  the 
procedures  specified  in  }  141.40(n) 
paragraphs  (4).  (5).  (6).  (7).  (8).  and  (9). 


Contaminant 


EPA 

analytical 

mettiod 


(1)  Ametryn.... 

(2)  Aspon 

(3)  Atraton ...._ 

(4)  Azinphos  methyl . 

(5)  Bolstar ..„ 

(6)  Bromacii 

(7)  Butylate...- 

(8)  Carboxin... 

(9)  Chloropropham ... 

(10)  Coumophos 

(ll)Cycloale 

(12)  Demeton-O 

(13)  Oemeton-S 

(14)  Diazinon 

(15)  Dichlofwithion.... 

(16)  Dichkxvo* 

(17)  Diphenaraid „ 

(18)C)isulfoton. 


(19)  Disulfoton  sulfone 

(20)  Disulfoton  sulfoxide.. 

(21)  EPN 

(22)  EPTC 

(23)  Ethion 

(24)  Ethoprop 

(2^  Ethyl  parathion 

(26)  Fainphur 

{27y  renaiiMpfios. 

(28)  Fenonmol 

(29)  FenitnittMA 

(30)  FansuHothion 

(31)  Fenthion „... 

(32)  Fhxidone 

(33)  Fonolw. 

(34)  Hnxazinon*. 

(35)  Malalhion 

(36)  Merpbos 

(37)  Methyt  paraoxon 

(3a)Ms» 

(39)  ktovinplio*- 

(40)MQK264„ 

(41)MGK326.... 

(42)  MoMnate 


(43)  Clapropamide.. 

(44)  Norflurazon 


507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507  I 


Contaminant 


EPA 
analytical 
mettiod 


(45)  Pebulate.™ 
(46)Phoraie 

(47)  Pho»iiiat__ 

(48)  Prometoo... 
(49)Prometryn.. 

(50)  Pronainde . 

(51)  Propcrane.. 

(52)  Simetryn.... 

(53)  Stirofos. 


(54)  Tebuthturon .. 

(55)  Terbacil 

(56)  Terbufos 

(57)  Tertxitryn 

(56)  Triademeton.. 

(59)  Tricyclazole ... 

(60)  Vemolate 

(6l)Chlomeb 


(62)  Chlorobenzilate.. 
(63)Chiotopropytate. 

(64)  Chlorolhalonil 

(65)  Chlorpyritoa 

(66)  DCPA 

(67)4.4-OOD__„. 
(68)  4,4-OOE 


(69)  4A-ODT. 

(70)  Dichloian 

(71)  EndosuUan  I 

(72)  EndosuUan  U 

(73)  Endoauttan  suttaie.. 

(74)  Endiin  aldehyde 

(75)  Etridiazole 

(76)  BCH-alpha 

(77)  BCH-teta 


(78)  BCH-detta 

(79)  BCH-^arama 

(80)  cis^annethnn 

(81)  lran8-PaiTnethrin_ 

(82)  TriSuMlin 

(83)0iquat.. 


(84)  EndothalL. 


507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

507 

508 

508 

508 

soe 

507.508 
508 
508 

508 

508 

508 

508 

508 

508 

506 

508 

505,506 

505,508 

505,508 

505,508 

508 

508 

507,508 

548 

548 


7.  Section  141.50  rs  amended  by 
adding  paragraphs  (a)(6)  through  (a)(18) 
and  entries  (4)  through  (21)  in  the  table 
in  paragraph  (1)  as  follows: 

§141.50    Mmimum  contaminant  level 
Bcaia  'or  organic  chemicaia. 

(a)  *  •  • 

(6)  Acrylamide. 
(7)Alachlor. 

(8)  Chlordane. 

(9)  Dibromochloropropane. 

(10)  1.2-Dichloropropane. 

(11)  Epichlorohydrin. 

(12)  Ethylene  dibromide. 

(13)  Heptachlor. 

(14)  Heptachlor  epoxide. 

(15)  Polychlorinated  biphenyls{PCBs). 

(16)  Styrene. 

(17)  Tetrachloroethylene. 

(18)  Toxaphene. 

(b)  *  *  * 


Contamnant 


MCLG 

(mg/l) 


Contaminani 


MCLG 
(mg/l) 


(4)  Aldicarb „ 

(5)  Aldicarb  sulfoxide.. 

(6)  Aldicarb  sulfone 


0.01 

0.01 

0.04 

(7)Atrazine _ o.o03 

(8)  Cartx>furan _ o  04 


(9)  o-DicNorobenzene 

(10)  as-l,2-Oichtoroethyten«. 

(11)  trana-i.2-OicMaRMhyt«« 
(12)2.4-0 

(13)  EihylbenzanB 

(14)  Undaoe 

(15)  Mettywychtor 

(16)  Monoctilorobenzena 

(17)  Pentachlorophenol „ 

(18)  Styrerie 

(19)  Tohiene 

(20)2,4,5-TP 


(21)  Xylenes  (total) iq 


06 

007 

01 

007 

0  7 

0.0002 

04 

01 
0^ 
01 
2 

0  05 


8.  Section  141.51  is  amended  by 
adding  entries  (2)  through  (9)  in  the  table 
in  paragraph  (b)  to  read  as  follows: 

})41.51    ManlwiMm  contaminant  larol 
gonis  tor  inorganic  contaminanta. 

(b)  *  •  * 


Contammant 


»«XG(in9/«> 


(2)  Asbestos 7  MiKon  <tws/lit» 

Oonger  than  10  um). 

(3)  Barium 5. 

(4)  Cadmium 0.005. 

(5)Ctwomium o.l. 

(6)  Mercury 0.002. 

(7)mr«e' 10  (as  Nitrogen). 

(8)  Nitrite* 1  („  Ntoogen). 

(9)  Seterium 0.05. 


*  MCLG  for  total  n«ate  and  ntnte- 10  mg/l 

9.  Section  141.6a  is  revised  to  read  as 
follows: 

S  141.60    Effecthwdalaa. 

(a)  The  effective  dates  for  i  141.61  are 
as  follows: 

(1)  The  efi^ective  date  for  paragraphs 
(a)(1)  through  (a)(8)  of  {  141in  is 
January  9, 1989. 

(2)  The  effective  date  for  paragraphs 
(a)(9)  through  (aMl8)  and  (cMl)  through 
(c)(18)  of  S  141.61  is  [insert  18  months 
after  publication  of  final  rule  in  the 
Federal  Registar]. 

(b)  The  effective  dates  for  S  141.62  are 
as  follows: 

(1)  The  effective  date  of  paragraph 
(b)(1)  of  S  141,62  is  October  Z  1987. 

(2)  The  Effective  date  for  paragraphs 
(b)(2)  through  (b)(9)  of  S  141.62  is  [insert 
18  months  after  publication  of  final  rule 
in,the  Federal  Register], 

la  Section  141.61.  is  revised  to  read 
as  follows: 


§  141.61 

organic  contaminanta. 

(a)  The  following  maximum 
contaminant  levels  for  organic 
contanmnants  apply  to  community  and 
non-transient,  non-community  water 
systems. 
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(1)71-43-2  — 

(2)5»-23-6 

(3)  107-06-2.... 

(4)79-01-6 

(5)106-46-7.... 

(6)  7S-35-4 

(7)  71-55-6 

(8)75-01-4 

(9)  156-69-2... 

(10)78-67-5... 


C«t)on  MracNoride... 

1.2.0iclitara«than« 

TrtcNorodhylanc 

pvaOicNorotMnzan* . 
i.l-OicNoro«ihyteo«.... 
1.l.l.TiteNoro«lhan«.. 

Vinyl  cWorida 

d^l.2- 

Oichknu0lnyiana. 
I^^OicMoropropan*.... 


0.005 

0.005 

0.005 

0.005 

0.075 

0.007 

0.2 

0.002 

0.07 

0.005 


(11)100-41-4.. 

(12)  106-90-7.. 

(13)  95-50-1 .... 

(14)  100-42-5.. 

(15)  127-18-4.. 

(16)  106-88-3. 

(17)  156-60-5. 

(18)  1330-20- 
7. 


Ethylbanzene 

Monochlorobanzwie 
o-OieNorobenzane... 

Styrene 

TaracMoroettiylene 

Tokjana 

trana-1.2- 

Dtchloroamyleoa. 
Xylanaa  (total) 


(b)  The  Administrator,  pursuant  to 
section  1412  of  the  Act.  hereby  identifies 
as  indicated  in  the  Table  below  either 
granular  activated  carbon  (GAC). 
packed  tower  aeration  (PTA).  or  both  as 
the  best  technology,  treatment 
technique,  or  other  means  available  for 
achieving  compliance  with  the 
maximum  contaminant  level  for 
synthetic  organic  contaminants 
identified  in  paragraphs  (a)  and  (c)  of 
this  section: 


BAT  FOR  SYNTHETIC  ORGANIC  CONTAMINANTS  LISTED  IN  SECTION  141.61  (a)  AND  (C) 


1646-67-3 
1912-24-9 
71-43-2 
1563-66-2 
56-23-6 
57-74-9 
94-75-7 
96-12-6 
95-50-1 
107-06-2 
156-69-2 
156.60-S 
75-35-4 
76-87-5 
106-93-4 
100-41-4 
76-44-8 
1024-57-3 
58-69-9 
72-43-5 
106-90-7 
106-46-7 
1336-36-3 
87-86-5 
100-42-5 
93-72-1 
127-1 
71-55-6 
79-01-6 
106-88-3 
8001-35-2 
75-01-4 
1330-20-7 


GAC 


PTA 


o.Oichtoroban2ana 

1.2-Otchloroathana 

da-U-Ochloroamylana 

trana-U-OMHotoalhylana 

l.mkJitooattTylana 

1 .2-Oichlorapropana. 


Ettrylana  Dibroniida  (EDB) 
Ethylbanzana 
Haptachkx 
HaptacNor  apoxida 


Malhoxychlor 
Muiiucliluiutoanzana 
pwa-Olchlorobanzana. 
PotycNorlnatad  biphany1s(PC8) 
Pantachkxophanol 

Styrana — 

2,4,5-TP  (SHvax) 

Tatrachloroathytana .. 
1.1,1-Trichlofoathana 
TricWoroathylana 

Tokiana 

Toxaphana 

Vinyl  cMofida..-. 
Xylana 


(c)  The  following  Maximum 
Contaminant  Levels  for  synthetic 
organic  contaminants  apply  to 
community  water  systems  and  non- 
transient,  non-community  water 
systems. 


CAS  No. 


(1)  15972-60-8 

(2)  116-06-3 

(3)  1646-87-3... 

(4)  1646-87-4... 

(5)  1912-24-9 .. 

(6)  1563-66-2... 

(7)  57-74-9 

(8)  96-12-8 

(9)  94-75-7 


Contaminant 


MCL 

(rtifl/l) 


CAS  No. 


AlacWof 

Aldicwt 

Aldicart)  suHoxide 

Aldicart)  wHona 

Atrazma 

Cart)o(uran 

Chlocdana 

Oibromocttloropropana. 
2.4-0 


0002 

0.01 

0O1 

O04 

0.003 

0.04 

0.002 

0.0002 

0.07 


(10)  106-93-4... 
(11)76-44-8 

(12)  1024-57-3 

(13)  58-89-9 

(14)  72-43-5 

(15)  1336-36-3 


Contaminant 


(16)  87-86-5 

(17)8001-35-2 
(18)93-72-1 


Ethylene  dityomide 

Heptachlor 

Heptactilor  epoxide 

Lindane 

MethoxychlOf 

Polyctilonnated 
tMphenyls  (PCBs)(as 
decachtorobiphenyl). 

Pantachlorophenol 

Toxaphena 

2,4.5-TP 


MCL 
(mg/l) 


000005 

0.0004 

0.0002 

0.0002 

0.4 

0.0005 


0.2 

0.005 

0.05 


11.  In  Section  141.62  paragraph  (b)  is 
revised  and  a  new  paragraph  (c)  is 
added  to  read  as  follows: 


S  141.62    Maximum  contaminant  levels  for 
Inorganic  contaminants. 

(a)  [Reserved] 

(b)  The  Maximum  Contaminant  Levels 
for  inorganic  contaminants  specified  in 
paragraphs  (b)  (2)  through  (6)  and  (b](9) 
of  this  section  apply  to  community 
water  systems  and  non-transient,  non- 
community  water  systems.  This 
Maximum  Contaminant  Level  specified 
in  paragraph  (b)(1)  of  this  section  only 
applies  to  community  water  systems. 
The  Maximum  Contaminant  Levels 
specified  in  paragraphs  (b)(7)  and  (b)(8) 
of  this  section  apply  to  community:  non- 
transient,  non-community:  and  transient 
non-community  water  systems. 


Contammant 


(1)  Fhiohde... 

(2)  Asbestos.. 


(3)  Barium 

(4)  Cadmium... 

(5)  Chromium . 

(6)  Mercury 

(7)  Nitrate* 

(8)  Nitrite* 

(9)  Selenium.... 


MCL  (mg/l) 


7  Million  Fit>ers/ liter 
(longer  than  10 
>tm) 

5 

0.005 

0.1 

0.002 

10  (as  Nitrogen) 

1  (as  Nitrogen) 

0.05 


•  MCL  for  total  nitrate  and  nitrite=  10  mg/l 

(c)  The  Administrator,  pursuant  to 
section  1412  of  the  Act,  hereby  identifies 
the  following  as  the  best  technology, 
treatment  technique,  or  other  means 
available  for  achieving  compliance  with 
the  maximum  contaminant  level  for 
inorganic  contaminants  identified  in 
paragraph  (b)  of  this  section,  except 
fluoride: 


BAT  TOR  INORGANIC  CONTAMINANTS 
USTED  IN  §  141.62(B) 


Chemical  name 

BAT(s) 

Asbestos 

2. 3.  and  8. 
5. 6;  and  7. 
2.  5. 6.  and  7. 
2  5  6'  and  7 

Barium 

Cadmium 

Chromium 

Mercury 

2  ■  4  6  ■  and  7  ■ 

Nitrate 

5  and  7 

Nitrite 

5  and  7 

Selenium 

1  2 '  6  and  7 

'  BAT  only  if  influent  Hg  concentrations  <10  ua/L 
»  BAT  for  Chromium  III  only. 
'  BAT  for  Selenium  IV  only. 

Key  to  BATs  in  Table 

1 = Activated  Alumina 
2=Coagulation/Filtration 
3=Direct  and  Diatomite  Filtration 
4= Granular  Activated  Carbon 
5= Ion  Exchange 
6= Lime  Softening 
7= Reverse  Osmosis 
8= Corrosion  Control 

12.  A  new  Subpart  K  is  added  to  Part 
141  to  read  as  follows: 

Subpart  K— Treatment  Tectmiques 

Sea 

141.110  General  requirements. 

141.111  Treatment  techniques  for 
acrylamide  and  epichlorohydrin. 

Subpart  K— Treatment  Techniques 

§141.110   General  requirements. 

The  requirements  of  Subpart  K 
constitute  national  primary  drinking 
water  regulations.  These  regulations 
establish  treatment  techniques  in  lieu  of 
maximum  contaminant  levels  for 
specified  contaminants. 


§  141.111    Treatment  techniques  for 
acrylamide  and  epichlorohydrin. 

Each  public  water  system  must  certify 
annually  in  writing  to  the  State  that 
when  acrylamide  and  epichlorohydrin 
are  used  in  drinking  water  systems,  the 
combination  of  dose  and  monomer  level 
does  not  exceed  the  levels  specified  as 
follows: 

Acrylamide =0.05%  dosed  at  1  ppm 
Epichlorohydrin  =  0.01%  dosed  at  20  ppm 

PART  142— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 
IMPLEMENTATION 

1.  The  authority  citation  for  Part  142 
continues  to  read  as  follows: 

Autbority:  42  U.S.C.  300g-2.  300g-3.  300^-4. 
300g-5,  300J-4  and  300J-9. 

2.  In  §  142.14,  paragraph  (d)  is 
amended  by  reserving  paragraphs  (d)(4) 
through  (d](10)  and  by  adding  new 
paragraphs  (d)(ll)  through  (d)(16)  as 
follows: 

§  142.14    Records  kept  by  States. 

***** 

(d)  •  •  * 
(4)-{10)  [Reserved) 

(11)  Records  of  any  determination  of  a 
system's  vulnerability  to  contamination 
made  pursuant  to  §§  141.23(b),  141.24(g) 
and  (h).  and  141.40(n)  and  (o).  The 
records  shall  also  include  the  basis  for 
such  determination. 

(12)  Records  of  any  determination, 
made  pursuant  to  §§  141.23(c),  141.23(e). 
and/or  141.24(g)  and  (h)  that  a  system 
may  decrease  the  frequency  of  its 
monitoring  and  records  of  any 
determination,  made  pursuant  to 

§S  141.23(g).  141.24(g)(13)  and 
141.24(h)(18)  requiring  a  system  to 
increase  monitoring  frequency.  The 
records  shall  include  the  basis  for  the 
decision  and  the  new  required 
monitoring  frequency. 

(13)  Records  of  any  determination 
made  pursuant  to  §  141.23(d)(2)  that  a 
system  is  required  to  conduct  repeat 
monitoring  for  asbestos,  the  basis  for 
that  decision,  and  the  repeat  monitoring 
frequency. 

(14)  Records  of  any  decisions  that 
systems  must  monitor  for  the 
unregulated  contaminants  listed  in 

§  141.40(n)  and  (o). 

(15)  Records  of  any  letters  received 
from  systems  serving  less  than  150 
service  connections  stating  that  the 
system  is  available  for  sampling  for  the 
contaminants  listed  in  §  141.40(n)  and 
(o). 

(16)  Records  of  annual  certifications 
received  from  systems  pursuant  to  Part 
141  Subpart  K  demonstrating  the 
system's  compliance  with  the  treatment 
techniques  for  acrylamide  and/or 
epichlorohydrin  in  §  141.111. 


3.  In  §  142.15,  paragraph  (a)  is 
amended  by  reserving  paragraphs  {h)[1) 
through  (a)(n)  and  by  adding  new 
paragraphs  (a)(12)  through  (a){17)  as 
follows: 

§14Z15    Reports  by  States. 

(a)  •  *  * 
(l)^ll)  (Reserved) 

(12)  A  list  including  the  PWS 
identification  number,  of  all  systems,  on 
which,  the  State  has  conducted  a 
vulnerability  assessment  pursuant  to 
§§  141.23(b),  141.24(g)  and  (h),  141  40(n) 
or  141.40(0).  The  report  shall  include  the 
State's  classification  of  the  system  as 
either  vulnerable  or  not  vulnerable  to 
each  contaminant  and  the  basis  for  that 
determination. 

(13)  A  list,  including  the  PWS 
identification  number  of  all  systems 
which,  the  State  has  determined 
pursuant  to  S§  141.23(c),  141.23(e)  and/ 
or  141.24(g)  and  (h)  may  decrease  the 
frequency  of  its  monitoring,  and  a  list  of 
all  systems  which  the  State  has 
determined  pursuant  to  §§  141.23(g).  and 
141.24(g)(13J  and  141.24(h)(18),  that  it 
must  increase  monitoring  frequency.  The 
report  shall  include  the  basis  for  the 
State's  decisions  and  the  new  required 
monitoring  frequency. 

(14)  A  list,  including  the  PWS 
identification  number,  of  all  systems 
which  the  State  has  determined  must 
conduct  repeat  monitoring  for  asbestos, 
the  basis  for  that  determination,  and  the 
frequency  of  such  repeat  monitoring. 

(15)  The  results  of  any  monitoring 
conducted  for  the  contaminants  listed  in 
§  141.40(n),  (o),  and  (p). 

(16)  A  list,  including  the  PWS 
identification  number,  of  those  systems 
serving  under  150  service  connections 
which  have  sent  letters  to  the  State 
stating  that  their  systems  are  available 
for  sampling  for  the  contaminants  listed 
in  §§  141.40(n)  and  141.40(o). 

(17)  A  list,  including  the  PWS 
identification  number,  of  those  systems 
which  certified  compliance  with  the 
treatment  technique  for  accrylamide  and 
epichlorohydrin  specified  in  Part  141. 
Subpart  K. 
***** 

4.  Section  142.16  is  amended  by 
reserving  paragraphs  (b)  through  (d)  and 
by  adding  a  new  paragraph  (e)  to  read 
as  follows: 

§  142.16    Special  Primacy  Requirements. 

***** 

(b)-{d)  [Reserved] 

(e)  An  application  for  approval  of  a 
State  program  revision  which  adopts  'he 
requirements  specified  in  §§  141.23. 
141.24, 141.40, 141.61.  and  141.62  must 
contain  the  following: 
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(1)  The  procedure  the  State  will  use  to 
conduct  vulnerability  assessments  as 
required  by  H  141.23. 141.24.  and  141.40. 
The  procedure  must  include  the  factors 
the  State  will  use  in  conducting 
vulnerability  assessments  and  the 
method  the  State  will  use  to  inform  die 
system  of  iU  classification  as  either 
vulnerable  or  not  vulnerable.  The 
procedure  shall  also  Include  provisions 
for  reclassification  of  systems  and  the 
factors  the  State  will  use  in 
reclassifying. 

(2)  The  procedure  the  State  will  use  in 
determining  that  a  system  may  decrease 
the  frequency  of  its  monitoring  (as 
provided  for  by  58 141.23  and  141.24). 
including  the  factors  a  State  will  use  in 
making  this  determination  as  well  as  the 
method  the  State  will  use  to  inform  the 
system  of  Its  new  required  monitoring 
frequency. 

6.  Section  142.57  is  revised  to  read  as 

foUows: 

§142^   Bowed  w«lw  and  pomt-of-uee 


Bestavalabie 
lachnotogMs 


ContarainarA 


Pacfcad 


(a)  A  SUte  may  require  a  public  water 
system  to  use  botUed  water  or  point-of- 
use  devices  as  a  condition  for  granting 
an  exemption  from  die  requiremenU  of 
i  S  141.61(a)  and  141.62  of  this  part. 

(b)  Pubhc  water  systems  diat  use 
bottled  water  as  a  condition  of  obtaining 
an  exemption  from  d»e  requirements  of 
{t  141.61(c)  and  141.62  must  meet  the 
requirements  set  out  in  1 142.62(f)  of  this 
part. 

(c)  Public  water  systems  that  use 
point-of-use  devices  as  a  condition  for 
receiving  an  exemption  must  meet  Uie 
requirements  set  out  in  S  142.62(g)  of 
diis  part  Public  water  systems  that  use 
polnt-of-use  devices  as  a  condition  for 
receiving  an  exemption  must  meet  the 
requiremenU  set  out  in  B  141.64(f)  of  tiiis 
part. 

6.  Section  142.82  is  revised  to  read  as 

follows: 

{142jB2   Vartanees  and  ex«inf»llora  from 
the  maxhiNim  oontwnirwnt  Irreto  for 
synihetle  organte  and  »norgan«e  eliemtcala. 

(a)  The  Administrator,  pursuant  to 
section  1415(a)(1)(A)  of  the  Act  hereby 
identifies  the  technologies  listed  in 
paragraphs  (a)(1)  tiirough  (a)(36)  of  tills 
section  as  the  best  technology. 
treaUnent  techniques,  or  other  means 
available  for  achieving  compliance  witii 
the  maximum  contaminant  levels  for 
synthetic  organic  diemicals  as  listed  in 
{  141.61  (a)  and  (c)  and  the  maximum 
contaminant  levels  for  inorganic 
chemicals  listed  In  diU  8  14162. 


(1)  BergfW •• ■-■■ ■•^■-•- 

(2)  CartxMt  MiacMonito  — 

(3)  y2-OkMon¥tmm 

(4)  TnUitoimthytaw 

(5)  para-OicNo«otMnzan«. 

(6)  i.2.0ichloro«»hyteo«... 

(7)  i,i,l-TrieWo»oethan>- 

(8)  Vinyl  chkxWe 

(9)d»-l.2- 

Oichioroettiytefw. 

(10)  yjl-adPtomprofturm 

(11)  EthyftMnzana 

(12)  MonocWorotwroena.. 

(13)  o-OicNoroba»aena.... 
(i4)Styrana 

(15)  Ta«rachloroa«hytana.. 

(16)  Tofcjena 

(17)  wna-1.2- 
Dtchlofoattiyteoa. 

(18)  Xylaoaa  (total) 

(l9)Alachlor - 

(20)Ak«cart) 

(21)  AMcarb  auHonda.-. 

(22)  Aidicart)  tuHona 

(23)Atra2ina_ 

(24)  Cartxjfuran - 

(25)  Chlordana 

(26) 

OHjrocnochtofopropana 
(27)2.443..- 

(28)  Ethytana  OkmrnOe . 

(29)  Haplachlor 

(30)  HaptacNor  apoxWa. 

(31)  Undana — • 

(32)  MaihoxycNor 

(33)PC8a 


X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 


(Vanulir 

acliwalad 

caibon 


(34)  PantacNoraphanot. 

(35)  Toxaphena 

(36)  2.4.5-TP 


X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


(b)  A  State  shall  require  community 
water  systems  and  non-transient  non- 
community  water  systems  to  install 
and/or  use  any  treatment  method 
identified  in  8  142.62(a)  as  a  condition 
for  granting  a  variance  except  as 
provided  in  paragraph  (c)  of  tiiis  section. 
If.  after  the  system's  installation  of  die 
treatment  method,  the  system  cannot 
meet  Uie  MCL,  diat  system  shall  be 
eligible  for  a  variance  under  the 
provUions  of  section  1415(a)(1)(A)  of  Uie 

Act. 

(c)  If  a  system  can  demonstrate 
through  comprehensive  engineering 
assessments,  which  may  include  pilot 
plant  studies,  diat  die  treatinent 
methods  identified  in  8 142.62(a)  would 
only  achieve  a  de  minimus  reduction  in 
contaminants,  the  State  may  issue  a 
schedule  of  compliance  diat  requires  die 
system  being  granted  die  variance  to 
examine  other  treatinent  mediods  as  a 
condition  of  obtaining  the  variance, 
(d)  If  die  State  determines  diat  a 
treatinent  method  identified  in 
paragraph  (c)  of  this  section  is 
technically  feasible,  die  Administrator 
or  primacy  State  may  require  die  system 
to  install  and/or  use  that  treatment 

method  in  connection  ytith  a  compliance 


schedule  issued  under  die  provisions  of 
section  1415(a)(1)(A)  of  die  Act.  The 
State's  determination  shall  be  based 
upon  studies  by  the  system  and  other 
relevant  information. 

(e)  The  State  may  require  a  public 
water  system  to  use  botded  water  or 
point-of-use  devices  or  other  exemption 
from  the  requirements  of  8  141.61  (a),  (c) 
or  this  8 141.62  to  avoid  an 
unreasonable  risk  to  health. 

(f)  Public  water  systems  that  use 
botded  water  as  a  condition  for 
receiving  a  variance  or  an  exemption 
from  die  requirements  of  8  14161  (a),  (c) 
or  this  8  141.62  must  meet  die 
requirements  specified  in  either 
paragraph  (f)(1)  or  (f)(2)  of  diis  section  in 
addition  to  requirements  in  paragraph 
(f)(3)  of  this  section: 

(1)  The  Administrator  or  primacy 
State  must  require  and  approve  a 
monitoring  program  for  botded  water. 
The  public  water  system  must  develop 
and  put  in  place  a  monitoring  program 
that  provides  reasonable  assurances 
that  the  botded  water  meets  all  MCLs. 
The  public  water  system  must  monitor  a 
representative  sample  of  the  botded 
water  for  all  contaminants  regulated 
under  8  141.61  (a),  (c)  and  8  14182  die 
first  quarter  diat  it  supplies  the  botded 
water  to  die  public,  and  annually 
diereafter.  Results  of  die  monitoring 
program  shall  be  provided  to  the  State 
annually. 

(2)  The  public  water  system  must 
receive  a  certification  from  the  botded 
water  company  tiiat  die  botded  water 
supplied  has  been  taken  from  an 
"approved  source"  as  defined  in  21  CFR 
129.3(a):  die  botded  water  company  has 
conducted  monitoring  in  accordance 
widi  21  CFR  129.80(g)  (1)  dffongh  (3); 
and  die  botded  water  does  not  exceed 
any  MCLb  or  quality  limits  as  set  out  in 
21  CFR  103.35, 110.  and  129.  The  public 
water  system  shall  provide  the 
certification  to  die  State  die  first  quarter 
after  it  supplies  bottled  water  and 
annually  thereafter. 

(3)  The  public  water  system  is  fully 
responsible  for  the  provision  of 
sufficient  quantities  of  botded  water  to 
every  person  supplied  by  the  public 
water  system,  via  door-to-door  bottled 
water  delivery. 

(g)  Public  water  systems  diat  use 
point-of-use  devices  as  a  condition  for 
obtaining  a  variance  or  an  exemption 
ft^m  NPDWRs  must  meet  the  following 
requirements: 

(1)  It  is  die  responsibdity  of  the  public 
water  system  to  operate  and  maintain 
tiie  point-of-use  treatment  system. 

(2)  The  public  water  system  must 
develop  a  monitoring  plan  and  obtain 
State  approval  for  die  plan  before  point- 


of-use  devices  are  installed  for 
compliance.  This  monitoring  plan  must 
provide  health  protection  equivalent  to  a 
monitoring  plan  for  central  water 
treatment. 

(3)  Effective  technology  must  be 
properly  applied  under  a  plan  approved 
by  the  State  and  the  microbiological 
safety  of  the  water  must  be  maintained. 

(4)  The  State  must  require  adequate 
certification  of  performance,  field 
testing,  and.  if  not  included  in  the 
certification  process,  a  rigorous 
engineering  design  review  of  the  point- 
of-use  devices. 

(5)  The  design  and  application  of  the 
point-of-use  devices  must  consider  the 
tendency  for  increase  in  heterotrophic 
bacteria  concentrations  in  water  treated 
with  activated  carbon.  It  may  be 
necessary  to  use  frequent  backwashing, 
post-contactor  disinfection,  and 
Heterotrophic  Plate  Count  monitoring  to 
ensure  that  the  microbiological  safety  of 
the  water  is  not  compromised. 

(6)  All  consumers  shall  be  protected. 
Every  building  connected  to  die  system 
must  have  a  point-of-use  device 
installed,  maintained,  and  adequately 
monitored.  The  State  must  be  assured 
that  every  building  is  subject  to 
treatment  and  monitoring,  and  that  the 
rights  and  responsibilities  of  the  public 
water  system  customer  convey  with  title 
upon  sale  of  property. 

7.  A  new  8  142.64  is  added  to  Subpart 
G  to  read  as  follows: 

S 142M    VartancM  and  exemptions  from 
tha  maximum  contaminant  levels  for  tlM 
inorganic  contaminants  listed  in  §  141.62. 

(a)  The  Administrator,  pursuant  to 
section  1415(a)(1)(A)  of  die  Act.  hereby 
identifies  the  following  as  the  best 
technology,  treatment  techniques,  or 
other  means  available  for  achieving 
compliance  with  the  maximum 
contaminant  levels  for  the  inorganic 
contaminants  listed  in  5  141.62: 

BAT  FOR  Inorganic  Compounds  Listed 
IN  Section  141.62(b) 
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CAS  No. 

Cttemical  name 

BAT(s) 

Aatwstos 

2  3  8 

Barium 

Cadmium 

5.6.7 
2,  5,  6,  7 
2,  5.  6  »,  7 
2 ■   4  6'   7 ■ 

Ctvomium 

Mercury 

5  7 

Nitrite 

5  7 

Selenium 

1   2'  6  7 

'  BAT  only  il  mfluent  Hg  concentrations  <  10  ug/l 
»  BAT  for  Chromium  III  only. 
*  BAT  for  Selenium  IV  only. 

Key  to  BATs  in  Table 
1=  Activated  Alumina 
2=Coagulation/Filtreation  (not  BAT  for 
systems  <500  service  connections) 


3=Direct  and  Diatomite  Filtration 

4=GranuIar  Activated  Carbon 

5= Ion  Exchange 

6= Lime  Softening  (not  BAT  for  systems 

<500  service  connections) 
7= Reverse  Osmosis 
8= Corrosion  Control 

(b)  A  State  shall  require  community 
water  systems  and  non-transienL  non- 
community  water  systems  to  install 
and/or  use  any  treatment  method 
identified  in  §  141.64(a)  as  a  condition 
for  granting  a  variance  except  as 
provided  in  paragraph  (c)  of  this  section. 
If.  after  the  system's  installation  of  the 
treatment  method,  the  system  cannot 
meet  the  MCL,  that  system  shall  be 
eligible  for  a  variance  under  the 
provisions  of  section  1415(a)(1)(A)  of  die 
Act. 

(c)  If  a  system  can  demonstrate 
through  comprehensive  engineering 
assessments,  which  may  include  pilot 
plant  studies  that  the  treatment  methods 
identified  in  §  141.64(a)  would  only 
achieve  a  de  minimis  reduction  in 
contaminants,  the  State  may  issue  a 
schedule  of  compliance  that  requires  the 
system  being  granted  the  variance  to 
examine  other  treatment  methods  as  a 
condition  of  obtaining  the  variance. 

(d)  If  the  State  determines  that  a 
treatment  method  identified  in 
paragraph  (c)  of  this  section  is 
technically  feasible,  the  Administrator 
or  primacy  State  may  require  the  system 
to  install  and/or  use  that  treatment 
method  in  connection  with  a  compUance 
schedule  issued  under  the  provisions  of 
section  1415(a)(1)(A)  of  the  Act.  The 
State's  determination  shall  be  based 
upon  studies  by  the  system  and  other 
relevant  information. 

(e)  The  State  may  require  a  pubUc 
water  system  to  use  botded  water  or 
point-of-use  devices  or  other  means  as  a 
condition  of  granting  a  variance  or  an 
exemption  from  the  requirements  of 

8  141.62,  to  avoid  an  unreasonable  risk 
to  health. 

(f)  Public  water  systems  that  use 
bottled  water  as  a  condition  for 
receiving  a  variance  or  an  exemption 
from  the  requirements  of  §  141.62  must 
meet  the  following  requirements  in 
either  paragraph  (f)(1)  or  (f)(2)  of  this 
section  in  addition  to  requirements  in 
paragraph  [f)(3)  of  this  section: 

(1)  The  Administrator  or  primacy 
State  must  require  and  approve  a 
monitoring  program  for  bottled  water. 
The  public  water  system  must  develop 
and  put  in  place  a  monitoring  program 
that  provides  reasonable  assurances 
that  the  bottled  water  meets  all  MCLs. 
The  public  water  system  must  monitor  a 
representative  sample  of  the  bottled 
water  for  all  contaminants  regulated 
under  8  141.62  the  first  quarter  that  it 


supplies  the  botUed  water  to  the  public, 
and  annually  thereafter.  Results  of  the 
monitoring  program  shall  be  provided  to 
the  State  annually. 

(2)  The  public  water  system  must 
receive  a  certification  from  the  bottled 
water  company  that  the  botded  water 
supplied  has  been  taken  from  an 
"approved  source"  as  defined  in  21  CFR 
129.3(a);  the  bottled  water  company  has 
conducted  monitoring  in  accordance 
widi  21  CFR  129.80(g)  (1)  through  (3); 
and  the  bottled  water  does  not  exceed 
any  MCLs  or  quality  limits  as  set  out  in 
21  CFR  103.35. 110,  and  129.  The  public 
water  system  shall  provide  the 
certification  to  the  State  the  first  quarter 
after  it  supplies  botded  water  and 
annually  thereafter. 

(3)  The  public  water  system  is  fully 
responsible  for  the  provision  of 
sufficient  quantities  of  bottled  water  to 
every  person  supplied  by  the  public 
water  system,  via  door-to-door  bottled 
water  delivery. 

(g)  Public  water  systems  that  use 
point-of-use  devices  as  a  condition  for 
obtaining  a  variance  or  an  exemptio.T 
from  NPDWRs  for  inorganic  compounds 
must  meet  the  following  requirements: 

(1)  It  is  the  responsibility  of  the  public 
water  system  to  operate  and  maintain 
the  point-of-use  treatment  system. 

(2)  The  public  water  system  must 
develop  a  monitoring  plan  and  obtain 
State  approval  for  the  plan  before  point- 
of-use  devices  are  installed  for 
compliance.  This  monitoring  plan  must 
provide  health  protection  equivalent  to  a 
monitoring  plan  for  central  water 
treatment. 

(3)  Effective  technology  must  be 
properly  applied  under  a  plan  approved 
by  the  State  and  the  microbiological 
safety  of  the  water  must  be  maintained. 

(4)  The  State  must  require  adequate 
certification  of  performance,  field 
testing,  and,  if  not  included  in  the 
certification  process,  a  rigorous 
engineering  de.sign  review  of  the  point- 
of-use  devices. 

(5)  The  design  and  application  of  the 
point-of-use  devices  must  consider  the 
tendency  for  increase  in  heterotrophic 
bacteria  concentrations  in  water  treated 
with  activated  carbon.  It  may  be 
necessary  to  use  frequent  backwashiiig. 
post-contactor  disinfection,  and 
Heterotrophic  Plate  Count  monitoring  to 
ensure  that  the  microbiological  safety  of 
the  water  is  not  compromised. 

(6)  All  consumers  shall  be  protected. 
Every  building  connected  to  the  system 
must  have  a  point-of-use  device 
installed,  maintained,  and  adequately 
monitored.  The  State  must  be  assured 
that  every  building  is  subject  to 
treatment  and  monitoring,  and  that  the 
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rights  and  responsibilitlet  of  the  public 
water  system  customer  convey  with  tiUe 
upon  sale  of  property. 

PART  143-IIATIONAL  8EC0M0ARY 
DRINKINQ  WATER  REGULATIONS 

1.  The  authority  citation  for  Part  143 
continues  to  read  as  follows: 

Authority:  42  U.S.C  300g-l(c).  300J-4.  and 
300)-«- 

2.  In  1 143  J  the  table  U  revised  to 
read  as  foUows: 


9143^ 


SMondMry  nwdmum  contaminant 


Contaminanl 


Aluminum 

Chloode — 

Cokjf 

Coppef 

Corrosivity 

oOicMorotMnzane.. 
p^OicMorotMnzsne.. 

ElM>«nzene 

Fluonde...- 

Foaming  agems— 

Iron 

ManganeM 


Laval 


0.06  mg/L 
2S0mg/l. 
15  cotor  units. 

1  mg/l. 

Non-corroiiva. 
0.01  mg/L 
0.005  mg/l. 
0.03  mg/L 

2  mg/L 
0.5mg/t 
0.3mg/1. 
0.05  mg/L 


Contamwant 


Odor 

Peotachlorophanol.. 

PH 

Sitver - 

Styrena 

SuBale 

Totuena. 


Total  dissotvad  mMs 
(TOS). 

Xylenas  (total) 

Zinc 


3  inrashold  odo<  nunttat 

0.03  mg/L 

6.5-8.5. 

0.08  mg/l 

0.01  mgA 

250  mg/L 

0.04  mg/l. 

500  mg/L 

0.02  mg/1 
5  mg/L 
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Federal  Emergency 
Management  Agency 

44  CFR  Part  206 

Disaster  Assistance;  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act;  Implementation,  Etc.; 
Interim  Rules  With  Request  for 
Comments 
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FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

44  CFR  Part  206 

Dtsastar  Aaaiatancr,  Robart  T. 
Stafford  DIaaatar  RaNaf  and 
EmargaiKy  Aaaiatanca  Act; 
Imptamantation,  Etc 

aoency:  Federal  Emergency 
Management  Agency. 
action:  Interim  rule  with  request  for 
comments.  


auMMARV:  President  Reagan  signed  the 
Disaster  Relief  and  Emergency 
Assistance  Amendments  of  1988  (Pub.  L 
100-707)  on  November  23, 1988.  This  law 
amended  the  Disaster  Relief  Act  of  1974. 
Pub.  L  93-288,  and  retitled  it  the  Robert 
T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the 
Stafford  Act").  FEMA  is  today 
publishing  Subparts  A.  B,  and  C  of 
interim  44  CFR  Part  206  to  implement  the 
Stafford  Act.  On  March  21, 1989.  FEMA 
published  interim  Subparts  D.  E.  F.  G.  H. 
I, },  K.  L  and  M  to  implement  the 
Stafford  Act.  Subparts  A.  B,  and  C  will 
govern  disasters  or  emergencies 
declared  by  the  President  on  or  after 
November  23. 1988.  Existing  regulations 
at  44  CFR  Part  205  will  remain  in  effect 
to  govern  those  major  disasters  and 
emergencies  declared  prior  to  enactment 
of  Pub.  L  100-707. 
DATES:  The  interim  rules  covering 
Subparts  A.  B.  and  C  will  be  effective  on 
May  22. 1989.  Comments  from  the  public 
are  encouraged;  they  will  be  accepted 
until  July  21, 1989. 

ADDRESS:  Send  written  comments  to  the 
Rules  Docket  Clerk.  Office  of  the 
General  Counsel.  Federal  Emergency 
Management  Agency.  500  C  Street  SW.. 
Washington.  DC  20472. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  G.  Chappell.  Assistant  Associate 
Director,  Disaster  Assistance  Programs. 
State  and  Local  Programs  and  Support. 
500  C  Street  SW..  Washington.  DC 
20472,  or  contact  the  program  officer  for 
the  particular  section  in  question. 
SUPPtEMENTARY  INFORMATION: 

General  Informatioa  (Subpart  A) 

Sections  of  the  Stafford  Act  which 
apply  to  overall  disaster  assistance  are 
codified  in  this  subpart.  The  following 
major  changes  from  prior  law  are  noted: 

1.  The  definition  of  a  major  disaster 
has  been  amended  to  limit  the  qualifying 
events  to  natural  catastrophes,  except 
for  fire,  flood,  or  explosion,  which  may 
be  declared  for  any  cause.  In  order  to 
warrant  a  Presidential  declaration  of  a 
major  disaster,  the  determination  must 
be  made  that  damages  are  of  sufficient 


severity  and  magnitude  to  warrant 
Federal  assistance  to  supplement  the 
efforts  and  available  resources  of  States, 
local  governments,  and  disaster  relief 
organizations  in  alleviating  the  damage, 
loss,  hardship,  or  suffering  caused  by 
the  disaster  event. 

2.  The  definition  of  an  emergency  has 
been  amended  to  include  any  occasion 
or  instance  for  which  Federal  assistance 
is  needed  to  supplement  State  and  local 
efforts  and  capabilities  to  save  lives, 
protect  property,  public  health  and 
safety,  or  to  lessen  or  avert  the  threat  of 
a  catastrophe. 

3.  Section  317  of  the  Stafford  Act 
provides  for  recovery  of  monies 
expended  in  providing  Federal 
assistance  when  it  is  determined  that 
any  person  intentionally  caused  the  , 
condition  which  resulted  in  a  major 
disaster  or  emergency  declaration.  This 
is  a  new  authority  not  included  in 
previous  disaster  legislation. 

4.  Section  206.16.  Audits  and 
Investigations,  has  been  included  to 
reflect  the  new  authority  given  in 
section  318  of  the  Act.  Section  318  of  the 
Act  permits  FEMA  to  (a)  conduct  audits 
and  investigations  necessary  to  assure 
compliance  with  the  Act,  (b)  examine 
the  books  and  records  of  any  person 
related  to  activity  funded  under  the  Act. 
and  (c)  require  audits  by  State  and  local 
governments  in  connection  with 
assistance  under  the  Act  when 
necessary  to  assure  compliance  with  the 
Act  or  related  activities.  Although  the 
provisions  of  section  318(c)  would  allow 
FEMA  to  supplant  the  requirements  of 
the  Single  Audit  Act.  and  require  audits 
by  State  and  local  governments.  FEMA 
has  decided  to  comply  with  the 
requirements  of  the  Single  Audit  Act 
and  not  to  implement  those  portions  of 
this  subsection  of  the  Stafford  Act 
which  are  inconsistent  with  the 
mandates  of  the  Single  Audit  Act. 

5.  Assistance  by  Federal  agencies  has 
been  amended  to  reflect  minor  changes 
authorized  by  the  Stafford  Act.  In 
addition,  for  clarity,  procedures  for 
requesting  assistance  from  other  Federal 
agencies,  and  the  reimbursement 
therefor,  has  been  included.  The 
information  was  previously  shovim  in  44 
CFR  Part  205  as  Subpart  I. 

For  further  information  on  provisions 
generally  applicable  to  disaster 
assistance  programs,  contact  Deborah 
Hart  at  202-646-3612. 

The  Declaration  Process  (Subpart  B) 

This  subpart  outlines  the  process  by 
which  a  major  disaster  or  emergency 
may  be  declared,  including  additional 
actions  which  may  result  after  a 
declaration. 


1.  The  Stafford  Act  establishes 
statutory  provisions  for  cost  sharing  by 
State  and  local  governments.  The 
procedures  for  the  Governor's  request 
have  been  amended  to  include  a 
commitment  that  the  State  and  local 
governments  will  assume  the  non- 
Federal  share  of  costs  required  under 
the  Act.  The  Governor's  certification  of 
compliance  with  cost-sharing 
requirements  will  satisfy  the  need  for  a 
State  and  local  commitment,  including 
the  requirement  that  the  State's 
commitment  must  be  significant 
proportion  of  the  combined  State  and 
local  contribution.  When  no  cost-shared 
programs  are  implemented,  other  State/ 
local  commitments  may  be  required. 

2.  It  is  FEMA's  responsibility  to  gather 
information  pertaining  to  assistance 
requested  by  a  Governor,  and  provide  a 
recommendation  to  the  President.  The 
ultimate  decision  whether  to  activate 
the  Act's  authorities  is  the  President's. 
In  response  to  a  Governor's  request  for  a 
major  disaster  declaration,  the  President 
may  declare  either  a  major  disaster  or 
an  emergency,  or  deny  the  Governor's 
request.  The  Governor's  request  for  an 
emergency,  however,  may  result  only  in 
a  declaration  of  an  emergency  or  denial 
of  the  request. 

3.  Assistance  provided  under  a  major 
disaster  declaration  may  include  a 
complete  range  of  emergency  and 
permanent  assistance  or  may  be  limited 
to  certain  types  of  assistance. 
Assistance  provided  under  an 
emergency  declaration  is  limited  only  to 
emergency  assistance  necessary  to  save 
lives  and  protect  property,  public  health 
and  safety,  or  to  lessen  or  avert  the 
threat  of  a  catastrophe. 

The  idea  of  restricting  the  recovery 
provisions  and  programs  to  cover 
primarily  natural  catastrophes  under  a 
major  disaster  is  not  new.  Legislation 
was  first  introduced  in  1982  to  change 
the  definitions  of  "major  disaster"  and 
"emergency"  to  establish  separate 
statutory  authorities  for  dealing  with 
two  distinct  types  of  situations:  (1) 
programs  of  response  and  recovery 
following  "major  disasters",  primarily  of 
"natural "  origin,  and  (2)  "emergency" 
programs  of  short-term,  immediate 
response  to  provide  needed  life-saving, 
public  health,  safety  and  property- 
protecting  measures  in  a  broad  range  of 
incidents. 

In  S.  Rpt.  No.  97-459  dated  May  28, 
1982,  accompanying  S.  2250,  97th  Cong. 
2d  Sess.,  the  Committee  on  Environment 
and  Public  Works  stated: 

The  authorities  of  title  V  permit  the 
Government  to  provide  needed  life-saving, 
public  health,  safety  and  property-protecting 
measures  in  a  broad  range  of  incidents.  The 
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Administration  could  then,  in  a  more 
deliberate  manner,  determine  whether  to 
provide  continuing  assistance  and.  if  so, 
identify  the  proper  authorities  under  which  to 
provide  it.  For  unusual  types  of  civil 
emergencies  for  which  adequate  response 
authorities  do  not  exist,  the  Administration, 
and  the  Congress,  as  a  result  of  enactment  of 
the  new  title  V,  would  have  more  time  to 
design  and  enact  legislation  specifically 
tailored  to  the  problem  instead  of  relying 
upon  the  Disaster  Relief  Act  of  1974  which 
was  written  to  respond  to  a  specific  class  of 
natural  catastrophes  for  which  the  Act  was 
tailored. 

Although  virtually  identical  legislation 
was  proposed  in  several  bills  during  the 
1980's,  the  provisions  did  not  become 
law  until  passage  of  the  Disaster  Relief 
and  Emergency  Assistance 
Amendments  of  1988,  Pub.  L 100-707. 
Nevertheless,  the  legislative  history 
leading  to  the  enactment  of  Pub.  L.  100- 
707  indicates  a  clear  Congressional 
intent  to  authorize  a  much  more  limited 
range  of  Federal  assistance  in  response 
to  "emergencies"  than  in  response  to 
"major  disasters". 

4.  Under  previous  disaster  legislation. 
Federal  assistance  could  not  be 
provided  until  a  declaration  was  made 
by  the  President.  A  new  authority  under 
the  Stafford  Act  permits  emergency 
assistance  to  be  provided  by 
Department  of  Defense  for  10  days 
during  the  immediate  aftermath  of  an 
incident  which  may  ultimately  qualify 
for  a  major  disaster  or  emergency 
declaration.  The  assistance  must  be 
requested  by  the  Governor  to  the  FEMA 
Associate  Director.  If  justified.  FEMA 
will  direct  the  DOD  through  mission 
assignment  to  provide  personnel  and 
equipment  to  accomplish  the  task.  The 
75  percent  Federal  share  of  the  cost  of 
such  assistance  will  be  paid  from  funds 
appropriated  for  disaster  relief  under  the 
Stafford  Act.  The  remaining  25  percent 
will  be  paid  by  the  State  and  local 
governments.  This  assistance  will  not 
supplant  assistance  provided  by  DOD  or 
other  Federal  agencies  under  separate 
authorities. 

5.  Under  section  501(b)  of  the  Stafford 
Act.  the  President  may  declare  an 
emergency,  without  a  request  from  the 
Governor,  if  the  emergency  situation  is 
one  for  which  the  primary  responsibility 
rests  with  the  Federal  government. 
FEMA  will  coordinate  with  the 
Governor  if  practicable.  This  authority 
is  not  intended  to  be  used  to  preempt 
the  authorities  of  other  Federal  agencies 
or  to  fund  other  programs  in  place 
independent  of  the  Stafford  Act. 

Section  503(a)  of  the  Act  includes  a 
cost-sharing  provision.  The  minimum 
Federal  share  is  75  percent.  In  a 
modified  emergency  declaration  where 
the  situation  is  a  unique  Federal 


responsibility,  the  Federal  share  may  be 
more  than  75  percent.  It  is  anticipated 
that  such  a  declaration  would  be 
extremely  rare.  Such  a  declaration 
would  be  a  deviation  from  normal 
experience  and  would  have  to  be 
evaluated  on  a  case  by  case  basis. 

6.  Under  certain  limited  conditions. 
FEMA  may  lend  or  advance  a  grantee 
the  non-Federal  share  of  assistance. 
FEMA  interprets  the  "lending"  and 
"advancing"  authorities  at  section  319  of 
the  Stafford  Act  to  be  identical. 
Therefore,  FEMA  considers  all  advances 
of  the  non-Federal  share  of  disaster 
assistance  to  be  tantamount  to  loans. 
The  terms  and  conditions  for  loans  and 
loan  repayment  are  given  in  paragraph 
206.45.  There  is  no  forgiveness  feature 
authorized  under  the  Act  therefore,  all 
such  loans  must  be  repaid.  In 
compliance  with  the  Common  Rule  as 
referenced  in  44  CFR  Part  13,  FEMA 
considers  the  "grantee"  to  be  the  State. 
Therefore,  all  loans  will  be  to  the  State 
as  the  grantee.  It  will  be  the 
responsibility  of  the  State  to  distribute 
and  administer  loans  to  subgrantees. 

FEMA  will  evaluate  each  loan  request 
on  its  own  merits,  considering,  as  an 
example,  disaster  related  expenditures 
incurred  by  the  grantee  over  the 
preceding  12  months,  or  the  impact  of  a 
catastrophic  event  on  the  budgets  of 
State  and  local  governments  and  how  it 
affects  their  ability  to  provide 
continuing  services  to  their  constituents. 

7.  Section  320  of  the  Act  stipulates 
that  an  arithmetic  formula  or  sliding 
scale  may  not  be  used  as  the  sole  basis 
for  denying  assistance.  FEMA  has 
includes  a  list  effectors  in  S  206.37 
which  will  be  used  to  evaluate  all 
requests  for  a  declaration  of  major 
disaster  or  emergency.  Therefore,  no 
arithmetic  formula  or  sliding  scale  will 
be  used  as  the  sole  basis  for  denying 
disaster  assistance. 

8.  Regulations  published  in  44  CFR 
Part  205  outlined  specific  language  that 
would  be  used  in  FEMA-State 
Agreements.  We  have  modified  the 
paragraph  on  FEMA-State  Agreements 
to  outline  the  process,  rather  than  to 
identify  any  mandatory  language  for 
such  agreements.  In  a  modified 
declaration  for  a  Federal  emergency,  a 
FEMA-State  Agreement  may  not  be 
required  where  there  is  little  or  no  State 
and  local  involvement  in  the  assistance 
provided. 

For  futher  information  on  the 
declaration  process,  contact  Deborah 
Hart  at  202-646-3612. 

Emergency  Assistance  (Subpart  C) 

Title  V  of  the  Stafford  Act  redefines 
the  circumstance  for  which  an 
emergency  may  be  declared  and  the 


assistance  which  may  be  provided 
under  an  emergency  "declaration.  The 
declaration  process  for  emergencies  is 
included  in  Subpart  B.  Subpart  C 
contains  a  description  of  the  assistance 
available  after  an  emergency 
declaration  and  of  when  that  assistancp 
may  be  authorized. 

1.  Assistance  under  an  emergency 
declaration  is  limited  to  essential  work 
to  save  and  protect  hves.  property, 
health,  and  safety,  or  to  lessen  or  avert 
the  threat  of  a  catastrophe.  No  long  term 
or  permanent  restorative  assistance  is 
authorized.  Title  V  of  the  Act 
specifically  identifies  the  kind  of 
assistance  that  may  be  provided  under 
an  emergency  declaration.  The  only 
specific  Stafford  Act  major  disaster 
authorities  (i.e.,  authorized  by  Title  IV  of 
the  Act)  that  Congress  also  rnade 
available  in  Title  V  are  debris  remo\.ii 
under  Section  407  of  the  Act.  and 
temporary  housing  assistance  under 
Section  408  of  the  Act. 

2.  Title  V  of  the  Act  indicates  a  clear 
Congressional  intent  that  the  resources 
and  authorities  of  other  Federal 
agencies  will  be  utilized  first.  Only  if 
such  authorities  and  resources  are 
inadequate  to  meet  immediate 
emergency  reeds  will  FEMA  implemi>nl 
emergency  assistance  programs  under 
the  Act. 

Prior  to  enactment  of  Pub.  L  100-707. 
discussions  in  both  the  Senate  and  the 
House  of  Representatives  indicate  the 
clear  intent  that  Stafford  Act  emei^ency 
declarations  should  not  be  used  to 
override  other  Federal  response 
mechanisms  already  in  place.  For 
example.  Congressman  Stangeland.  onn 
of  the  sponsors  of  H.R.  2707.  lOOlh 
Cong..  2d  Sess.,  and  a  member  of  the 
House  Committee  for  Public  Works  and 
Transportation,  remarked  on  p.  H94.1. 
Cong.  Rec.  March  17. 1988: 

The  commitlen.  however,  dors  not  inii-nil 
for  cmersenry  decl.irjlions  to  be  iu  jil.ilijp  m 
respomlinK  to  pul)lir  health  problems  su<:h  as 
AIDS  I'pidemics  or  environmental  or  nut  le.ir 
i:,ji.!strophi?s  for  which  Federal  assisLin.  e  is 
already  available.  Nor  do  we  intend  lo 
interfere  wiLh  existing  Federal  cnier^-n»:y 
auihorilies  or  the  Comprehensive  Crime 
Control  Act's  law  enforcement  emersemv 
ii.ssistance  provisions. 

Likewis*;.  a  page  4  in  S.  Rpt.  No.  lOrv 
524  (September  7. 1988).  which 
ac;companied  S.  2380. 100th  Cong..  2d 
Sess..  the  Committee  on  Environment 
and  Public  Works  of  the  United  States 
Senate  stated: 

In  .iny  eniersenry  th:  Pn-sidenl  must  fust 
invoke  other  Fedenil  .iiithonlies  iiv;iil.il>le  to 
him  lo  m«?el  the  itisis  If  there  are  other 
authorities,  the  role  of  (he  Feiler.il  F.merK.'n.  i 
Mjn;ij>emenl  Agi<nry  vould  be  iimili-d  lo 
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providing  technical  assistance  and 
coordinating  the  efforts  of  other  Federal 
agencies  under  authorities  granted  to  them 
under  other  Federal  acts.  Only  after  a 
determination  that  assistance  under  other 
Federal  authorities  is  inadequate  to  meet  the 
crisis  may  FEMA  directly  intervene.  Up  to  $5 
million  in  Federal  assistance  may  be 
provided  to  FEMA  for  each  emergency  before 
the  President  is  required  to  ask  the  Congress 
for  additional  authority  or  funds.  'Jnae'" '["« 
bill,  emergency  assistance  differs  from  the 
emergency  program  available  under  current 
law. 


13.  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  GovemmenU.  These  regulations 
conform  FEMA  assistance  to  the 
executive  order  to  describe  this,  a 
Federalism  assessment  has  been 
prepared.  It  may  be  obtained  or 
reviewed  at  the  Office  of  the  Rules 
Docket  Clerk.  Federal  Emergency 
Management  Agency.  500  C  Street  SW., 
Washington,  DC  20472. 


This  comment  is  consistent  with 
remarks  made  by  the  Senate  Conunittee 
on  Environment  and  Public  Works  in  S. 
Rpt.  No.  9a-448  (May  14. 1964).  which 
accompanied  S.  2517. 98th  Cong..  2d 

Sess. 

In  the  event  of  a  declaration,  all 
agencies  providing  assistance  will 
operate  under  the  coordination  of  the 
Federal  Coordinating  Officer. 

3.  There  is  a  funding  cap  of  $5,000,000 
per  declaration.  If  it  becomes  necessary 
to  exceed  this  limitation  for  any  one 
incident,  a  report  must  be  made  to 
Congress  and.  if  necessary,  additional 
legislation  would  be  proposed. 

For  further  information  on  emergency 
assistance,  contact  Deborah  Hart  at 
202-646-3612. 
Environmental  CooMderations 

An  environmental  assessment  has 
been  prepared,  leading  to  the 
determination  that  this  rule  will  not 
have  a  significant  impact  on  the 
environment  and  that  an  Environmental 
Impact  Statement  is  not  required.  The 
assessment  is  available  for  review  at  the 
Office  of  the  Rules  Docket  Clerk.  Office 
of  General  Counsel.  Federal  Emergency 
Management  Agency.  500  C  Street.  SW.. 
Washington.  DC  20472. 

Regulatory  Flexibility 

FEMA  has  determined  that  this  rule  is 
not  a  major  rule  under  Executive  Order 
12291.  and  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  Hence,  no 
regulatory  impact  analyses  have  been 
prepared. 
Federalism  Assessment 

In  promulgating  these  rules,  FEMA 
has  considered  the  President's  Executive 
Order  on  Federalism  issued  on  October 
26, 1978  (E.0. 12612.  52  FR  41685).  The 
purpose  of  the  order  is  to  assure  the 
appropriate  division  of  governmental 
responsibilities  between  national 
government  and  the  States.  Among  other 
provisions,  this  rule  implements  the 
requirement  that  agency  rules  be  in 
accordance  with  the  so-called  common 
rule,  adopted  by  FEMA  at  44  CFR  Part 


Reporting  Requirements 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  contained  in  Subparts  B 
and  C  of  this  rule  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  198a 
44  U.S.C.  3501,  et  seq.,  and  has  assigned 
OMB  Control  Number  3067-0113. 

List  of  Subjects  in  44  CFR  Part  206 

Disaster  assistance:  General.  The 
declaration  process,  Emergency 
assistance,  Individual  assistance.  Public 
assistance.  The  Coastal  Barrier 
Resources  Act,  Commimity  disaster 
loans.  Fire  suppression.  Hazard 
mitigation. 

Accordingly,  FEMA  is  making  the 
following  changes  to  Chapter  L 
Subchapter  D.  of  Title  44,  as  follows: 

PART  206— FEDERAL  DISASTER 
ASSISTANCE  DECLARED  ON  OR 
AFTER  NOVEMBER  23, 1988 

1,  The  authority  citation  for  Part  206 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  5121:  Reorganization 
Plan  No.  3  of  1978  (3  CFR,  1979,  p.  329); 
Executive  Order  12148  (3  CFR,  1980.  p.  412): 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act:  Pub.  L  9»-288,  as 
amended  by  Pub,  L  100-707. 

2.  Adding  three  new  subparts  to  Part 
206,  as  follows: 
Subpart  A— General 

206.1  Purpose. 

206.2  Definitions. 

206.3  Policy. 

206.4  State  emergency  plans. 

206.5  Assistance  by  other  Federal  agencies. 

206.6  Donation  or  loan  of  Federal  equipment 
and  supplies. 

206.7  Implementation  of  assistance  from 
other  Federal  agencies. 

206.8  Reimbursement  of  other  Federal 
agencies. 

206.9  Nonliability. 

206.10  Use  of  local  firms  and  individuals. 

206.11  Nondiscrimination  in  disaster 
assistance. 

206.12  Use  and  coordination  of  relief 
organization. 

206.13  Standards  and  reviews. 

206.14  Criminal  and  civil  penalties. 

206.15  Recovery  of  assistance. 

206.16  Audits  and  investigations. 


206.17  Emergency  mass  care. 

206.18  Payments  to  States. 

208.19  Effective  date. 
206.20-206.30    [Reserved) 

Subpart  B— The  Dedaration  Prooeea 

206.31  Purpose. 

206.32  Definitions. 

206.33  Preliminary  damage  assessment 

206.34  Request  for  utilization  of  Department 
of  Defense  (DOD)  resources. 

206.35  Requests  for  emergency  declarations. 

206.36  Requests  for  major  disaster 
declarations. 

206.37  Processing  requests  for  declarations 
of  a  major  disaster  or  emergency. 

206.38  Presidential  determination. 

206.39  Notification. 

206.40  Designation  of  affected  areas  and 
eligible  assistance. 

206.41  Appointment  of  disaster  officials. 

206.42  Responsibilities  of  coordinating 
officers. 

206.43  Emergency  support  teams. 

206.44  FEMA-State  Agreements. 

206.45  Advance  of  non-Federal  share. 

206.46  Appeals. 
206.47-206.60    [Reserved] 

Subpart  C—Emergenqr  Assistance 

206.61  Purpose. 

206.62  Available  assistance. 

206.63  Provision  of  assistance. 

206.64  Coordination  of  assistance. 

206.65  Cost  sharing. 

206.66  Limitation  on  expenditures. 

206.67  Requirement  when  limitation  Is 
exceeded. 

206.68-206.100    [Reserved] 


Subpart  A— General 

§  206.1    Purpose. 

The  purpose  of  this  subpart  is  to 
prescribe  the  policies  and  procedures  to 
be  followed  in  implementing  those 
sections  of  Pub.  L.  9»-288,  as  amended 
by  Pub.  L  100-707,  assigned  to  the 
Director.  Federal  Emergency 
Management  Agency  (FEMA). 

§206.2    Definitions. 

(a)  General.  The  following  definitions 
have  general  applicability  throughout 
this  part: 

(1)  The  Stafford  Act:  The  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act.  Pub.  L  93-288,  as 
amended  by  Pub.  L  100-707. 

(2)  Applicant:  Individuals,  families. 
State  and  local  governments,  or  private 
nonprofit  organizations  who  apply  for 
assistance  as  a  result  of  a  declaration  of 
a  major  disaster  or  emergency. 

(3)  Associate  Director:  The  Associate 
Director  for  State  and  Local  Programs 
and  Support,  FEMA,  or  his/her 
designated  representative. 

(4)  Concurrent.  Multiple  Major 
Disasters:  In  considering  a  request  for 
an  advance,  the  term  concurrent 


multiple  major  disasters  means  major 
disasters  which  occur  within  a  12-month 
period  immediately  preceding  the  major 
disaster  for  which  an  advance  of  the 
non-Federal  share  is  requested  pursuant 
to  section  319  of  the  Stafford  Act. 

(5)  Contractor  Any  individual, 
partnership,  corporation,  agency,  or 
other  entity  (other  than  an  oi^anization 
engaged  in  the  business  of  insurance) 
performing  work  by  contract  for  the 
Federal  Government  or  a  State  or  local 
agency. 

(6)  Designated  area:  Any  emergency 
or  major  disaster-affected  portion  of  a 
State  which  has  been  determined 
eligible  for  Federal  assistance. 

(7)  Director  The  Director,  FEMA. 

(8)  Disaster  Recovery  Manager 
(DRM):  The  person  appointed  to 
exercise  the  authority  of  a  Regional 
Director  for  a  particular  emergency  or 
major  disaster. 

(9)  Emergency:  Any  occasion  or 
instance  for  which,  in  the  determination 
of  the  President.  Federal  assistance  is 
needed  to  supplement  State  and  local 
efforts  and  capabilities  to  save  lives  and 
to  protect  property  and  public  health 
and  safety,  or  to  lessen  or  avert  the 
threat  of  a  catastrophe  in  any  part  of  the 
United  States. 

(10)  Federal  agency:  Any  department, 
independent  establishment.  Government 
corporation,  or  other  agency  of  the 
executive  branch  of  the  Federal 
Government,  including  the  United  States 
Postal  Service,  but  shall  not  include  the 
American  National  Red  Cross. 

(11)  Federal  Coordinating  Officer 
(FCO):  The  person  appointed  by  the 
Director,  or  in  his  absence,  the  Deputy 
Director,  or  alternatively  the  Associate 
Director,  to  coordinate  Federal 
assistance  in  an  emergency  or  a  major 
disaster. 

(12)  Governor:  The  chief  executive  of 
any  State  or  the  Acting  Governor. 

(13)  Governor's  Authorized 
Representative  (GAR):  The  person 
empowered  by  the  Governor  to  execute, 
on  behalf  of  the  State,  all  necessary 
documents  for  disaster  assistance. 

(14)  Hazard  Mitigation:  Any  cost 
effective  measure  which  will  reduce  the 
potential  for  damage  to  a  facility  from  a 
disaster  event. 

(15)  Individual  assistance: 
Supplementary  Federal  assistance 
provided  under  the  Stafford  Act  to 
individuals  and  families  adversely 
affected  by  a  major  disaster  or  an 
emergency.  Such  assistance  may  be 
provided  directly  by  the  Federal 
Government  or  through  State  or  local 
governments  or  disaster  relief 
organizations.  For  further  information, 
see  Subparts  D,  E,  and  F  of  these 
regulations. 


(16)  Local  government:  Any  county, 
city,  village,  town,  district,  or  other 
political  subdivision  of  any  State;  any 
Indian  tribe  or  authorized  tribal 
organization;  any  Alaska  Native  village 
or  organization;  and  includes  any  rural 
community,  unincorporated  town  or 
village,  or  other  public  entity  for  which 
an  application  for  assistance  is  made  by 
a  State  or  political  subdivision  thereof. 

(17)  Major  disaster  Any  natural 
catastrophe  (including  any  hurricane, 
tornado,  storm,  high  water,  winddriven 
water,  tidal  wave,  tsunami,  earthquake, 
volcanic  eruption,  landslide,  mudslide, 
snowstorm,  or  drought),  or.  regardless  of 
cause,  any  fire,  flood,  or  explosion,  in 
any  part  of  the  United  States,  which  in 
the  determination  of  the  President 
causes  damage  of  sufficient  severity  and 
magnitude  to  warrant  major  disaster 
assistance  under  this  Act  to  supplement 
the  efforts  and  available  resources  of 
States,  local  governments,  and  disaster 
relief  organizations  in  alleviating  the 
damage,  loss,  hardship,  or  suffering 
caused  thereby. 

(18)  Mission  assignment:  Work  order 
issued  to  a  Federal  agency  by  the 
Regional  Director,  Associate  Director,  or 
Director,  directing  completion  by  that 
agency  of  a  specified  task  and  citing 
funding,  other  managerial  controls,  and 
guidance. 

(19)  Private  nonprofit  organization: 
Any  nongovernmental  agency  or  entity 
that  currently  has  (i)  an  effective  ruling 
letter  from  the  U.S.  Internal  Revenue 
Service  granting  tax  exemption  under 
section  501  (c),  (d).  or  (e)  of  the  Internal 
Revenue  Code  of  1954;  or  (ii) 
satisfactory  evidence  from  the  State  that 
the  organization  or  entity  is  a  nonprofit 
one  organized  or  doing  business  under 
State  law. 

(20)  Public  assistance:  Supplementary 
Federal  assistance  provided  under  the 
Stafford  Act  to  State  and  local 
governments  or  certain  private, 
nonprofit  organizations  other  than 
assistance  for  the  direct  benefit  of 
individuals  and  families.  For  further 
information,  see  Subparts  G  and  H  of 
this  part.  Community  Disaster  Loans 
under  section  417  of  the  Stafford  Act 
and  Fire  Suppression  Grants  under 
section  420  of  the  Stafford  Act  are  also 
included  in  Public  Assistance.  See 
Subparts  K  and  L  of  this  part. 

(21)  Regional  Director  A  director  of  a 
regional  office  of  FEMA,  or  his/her 
designated  representative.  As  used  in 
these  regulations.  Regional  Director  also 
means  the  Disaster  Recovery  Manager 
who  has  been  appointed  to  exercise  the 
authority  of  the  Regional  Director  for  a 
particular  emergency  or  major  disaster. 

(22)  State:  Any  State  of  the  United 
States,  the  District  of  Columbia.  Puerto 


Rico,  the  Virgin  Islands.  Guam, 
American  Samoa,  the  Trust  Terntory  of 
the  Pacific  Islands,  the  Commonwealth 
of  the  Northern  Mariana  Islands,  the 
Federated  States  of  Micronesia,  or  the 
Republic  of  the  Marshall  Islands. 

(23)  State  Coordinating  Officer  (SCO): 
The  person  appointed  by  the  Governor 
to  act  in  cooperation  with  the  Federal 
Coordinating  Officer  to  administer 
disaster  recovery  efforts. 

(24)  State  emergency  plan:  As  used  in 
section  401  or  section  501  of  the  Stafford 
Act  means  that  State  plan  which  is 
designated  specifically  for  State-level 
response  to  emergencies  or  major 
disasters  and  which  sets  forth  actions  to 
be  taken  by  the  State  and  local 
governments,  including  those  for 
implementing  Federal  disaster 
assistance. 

(25)  Temporary  housing:  Temporary 
accommodations  provided  by  the 
Federal  Government  to  individuals  or 
families  whose  homes  are  made 
unlivable  by  an  emergency  or  a  major 
disaster. 

(26)  United  States:  The  50  States,  the 
District  of  Columbia,  Puerto  Rico,  the 
Virgin  Islands,  Guam.  American  Samoa, 
the  Trusty  Territory  of  the  Pacific 
Islands,  and  the  Northern  Mariana 
Islands.  ^ 

(27)  Voluntary  organization:  Any 
chartered  or  otherwise  duly  recognized 
tax-exempt  local.  State,  or  national 
organization  or  group  which  has 
provided  or  may  provide  needed 
services  to  the  States,  local 
governments,  or  individuals  in  coping 
with  an  emergency  or  a  major  disaster. 

(b)  Additional  definitions.  Definitions 
which  apply  to  individual  subparts  are 
found  in  those  subparts. 

§206.3    Policy. 

It  is  the  policy  of  FEMA  to  provide  an 
orderly  and  continuing  means  of 
assistance  by  the  Federal  Government 
to  State  and  local  governments  in 
carrying  out  their  responsibilities  to 
alleviate  the  suffering  and  damage  that 
result  from  major  disasters  and 
emergencies  by: 

(a)  Providing  Federal  assistance 
programs  for  public  and  private  losses 
and  needs  sustained  in  disasters; 

(b)  Encouraging  the  development  of 
comprehensive  disaster  preparedness 
and  assistance  plans,  programs, 
capabilities,  and  organizations  by  the 
Slates  and  local  governments: 

(c)  Achieving  greater  coordination 
and  responsiveness  of  disaster 
preparedness  and  relief  programs; 

(d)  Encouraging  individuals.  States, 
and  local  governments  to  obtain 
insurance  coverage  and  thereby  redui  e 
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their  dependence  on  governmental 
assistance;  and 

(e)  Encouraging  hazard  mitigation 
measures,  sudi  as  development  of  land- 
use  and  construction  regulations, 
floodpiain  management,  protection  of 
wetlands,  and  environmental  planning. 
to  reduce  losses  from  disasters. 

9206.4  Stat* Mwrgancy plana. 
The  State  shall  set  forth  in  its 

emergency  plan  all  responsibilities  and 
actions  specified  in  the  Stafford  Act  and 
these  regulations  that  are  required  of  the 
State  and  its  political  subdivisions  to 
prepare  for  and  respond  to  major 
disasters  and  emergencies  and  to 
facilitate  the  delivery  of  Federal  disaster 
assistance. 

5206.5  AaaMMtce by otitar Federal 
•ganclas. 

(a)  In  any  declared  major  disaster,  the 
Associate  Director  or  the  Regional 
Director  may  direct  any  Federal  agency 
to  utilize  its  authorities  and  the 
resources  granted  to  it  under  Federal 
law  (including  personnel,  equipment, 
supplies,  facihties,  and  managerial, 
technical,  and  advisory  services)  to 
support  State  and  local  assistance 
efforts. 

(b)  In  any  declared  emergency,  the 
Associate  Director  or  the  Regional 
Director  may  direct  any  Federal  agency 
to  utilize  its  authorities  and  the 
resources  granted  to  it  under  Federal 
law  (including  personnel,  equipment, 
supplies,  facilities,  and  managerial, 
technical,  and  advisory  services)  to 
support  emergency  efforts  by  State  and 
local  governments  to  save  lives;  protect 
property,  public  health  and  safety;  and 
lessen  or  avert  the  threat  of  a 
catastrophe. 

(c)  In  any  declared  major  disaster  or 
emergency,  the  Associate  Director  or  the 
Regional  Director  may  direct  any 
Federal  agency  to  provide  emergency 
assistance  necessary  to  save  lives  and 
to  protect  property,  public  health,  and 

safety  by; 

(1)  Utilizing,  lending,  or  donating  to 
State  and  local  governments  Federal 
equipment,  supplies,  facilities, 
personnel,  and  other  resources,  other 
than  the  extension  of  credit,  for  use  or 
distribution  by  such  governments  iii 
accordance  with  the  purposes  of  this 

Act;  ,     _,        . 

(2)  Distributing  medicine,  food,  and 
other  consumable  supplies:  or 

(3)  Performing  work  or  services  to 
provide  emergency  assistance 
authorized  in  the  Stafford  Act. 

(d)  Disaster  assistance  by  other 
Federal  agencies  is  subject  to  the 
coordination  of  the  FCO.  Federal 
agencies  shall  provide  any  reports  or 


information  about  disaster  assistance 
rendered  under  the  provisions  of  these 
regulations  or  authorities  Independent  of 
the  Stafford  Act.  that  the  FCX)  or 
Regional  Director  considers  necessary 
and  requests  from  the  agencies. 

(e)  Assistance  furnished  by  any 
Federal  agency  under  paragraphs  (a), 
(b).  or  (c)  of  this  section  is  subject  to  the 
criteria  provided  by  the  Associate 
Director  under  these  regulations  and 
other  instructions  as  the  Associate 
Director  or  Regional  Director  may  issue. 

(f)  Assistance  under  paragraphs  (a), 
(b).  or  (c)  of  this  section,  when  directed 
by  the  Associate  Director  or  Regional 
Director,  does  not  apply  to  nor  shall  it 
affect  the  authority  of  any  Federal 
agency  to  provide  disaster  assistance 
independent  of  the  Stafford  Act. 

(g)  In  carrying  out  the  purposes  of  the 
Stafford  Act,  any  Federal  agency  may 
accept  and  utilize,  with  the  consent  of 
the  State  or  local  government,  the 
services,  personnel,  materials,  and 
facilities  of  any  State  or  local 
government,  agency,  office,  or  employee. 
Such  utilization  shall  not  make  such 
services,  materials,  or  facilities  Federal 
in  nature  nor  make  the  State  or  local 
government  or  agency  an  arm  or  agent 
of  the  Federal  Government. 

(h)  Any  Federal  agency  charged  with 
the  administration  of  a  Federal 
assistance  program  may,  if  so  requested 
by  the  applicant  State  or  local 
authorities,  modify  or  waive,  for  a  major 
disaster,  such  administrative  conditions 
for  assistance  as  would  otherwise 
prevent  the  giving  of  assistance  under 
such  programs  if  the  inability  to  meet 
such  conditions  is  a  result  of  the  major 
disaster. 

S20C.6    Donalion  or  loan  of  Federal 
•quipnwnt  and  suppliea. 

(a)  In  any  major  disaster  or 
emergency,  the  Associate  Director  or  the 
Regional  Director  may  direct  Federal 
agencies  to  donate  or  loan  their 
equipment  and  supplies  to  State  and 
local  governments  for  use  and 
distribution  by  them  for  the  purposes  of 
the  Stafford  Act. 

(b)  A  donation  or  loan  may  include 
equipment  and  supplies  determined 
under  applicable  laws  and  regulations  to 
be  surplus  to  the  needs  and 
responsibilities  of  the  Federal 
Government.  The  State  shall  certify  that 
the  surplus  property  is  usable  and 
necessary  for  current  disaster  purposes 
in  order  to  receive  a  donation  or  loan. 
Such  a  donation  or  loan  is  made  in 
accordance  with  procedures  prescribed 
by  the  General  Services  Administration. 


§206.7    linplemanlaMon  of  asalatance  from 
ott««r  Federal  agwioiea. 

All  directives,  known  as  mission 
assignments,  to  other  Federal  agencies 
shall  be  in  writing,  or  shall  be  confirmed 
in  writing  if  made  orally,  and  shall 
identify  the  specific  task  to  be 
performed  and  the  requirements  or 
criteria  to  be  followed.  If  the  Federal 
agency  is  to  be  reimbursed,  the  letter 
will  also  contain  a  dollar  amount  which 
is  not  to  be  exceeded  in  accomplishing 
the  task  without  prior  approval  of  the 
issuing  official. 

S206J    fMmlMiraanient of odier Federal 


(a)  Assistance  furnished  under  §  206.5 
(a)  or  (b)  of  this  subpart  may  be 
provided  with  or  without  compensation 
as  considered  appropriate  by  the 
Associate  Director  or  Regional  Director. 

(b)  The  Associate  Director  or  the 
Regional  Director  may  not  approve 
reimbursement  of  costs  incurred  while 
performing  work  pursuant  to  disaster 
assistance  authorities  independent  of 
the  Stafford  Act. 

(c)  Expenditures  eligible  for 
reimbursement  The  Associate  Director 
or  the  Regional  Director  may  approve 
reimbursement  of  the  following  costs 
which  are  incurred  in  providing 
requested  assistance. 

(1)  Overtime,  travel,  and  per  diem  of 
permanent  Federal  agency  personnel. 

(2)  Wages,  travel,  and  per  diem  of 
temporary  Federal  agency  personnel 
assigned  solely  to  performance  of 
services  directed  by  the  Associate 
Director  or  the  Regional  Director  in  the 
major  disaster  or  emergency  area 
designated  by  the  Regional  Director. 

(3)  Travel  and  per  diem  of  Federal 
military  personnel  assigned  solely  to  the 
performance  of  services  directed  by  the 
Associate  Director  or  the  Regional 
Director  in  the  major  disaster  or 
emergency  area  designated  by  the 
Regional  Director. 

(4)  Cost  of  work,  services,  and 
materials  procured  under  contract  for 
the  purposes  of  providing  assistance 
directed  by  the  Associate  Director  or  the 
Regional  Director. 

(5)  Cost  of  materials,  equipment,  and 
supplies  (including  transportation, 
repair,  and  maintenance)  from  regular 
stocks  used  in  providing  directed 
assistance. 

(6)  All  costs  incurred  which  are  paid 
from  trust,  revolving,  or  other  funds,  and 
whose  reimbursement  is  required  by 
law. 

(7)  Other  costs  submitted  by  an 
agency  with  written  justification  or 
otherwise  agreed  to  in  writing  by  the 


FederalRegUter  /  Vol.  54.  No.  97  /  Monday,  May  22,  1989  /  Rules  and  Regulations 


22187 


Associate  Director  or  the  Regional 
Director  and  the  agency. 

(d)  Procedures  for  reimbursement. 
Federal  agencies  performing  work  under 
a  mission  assignment  will  submit 
requests  for  reimbursement,  as  follows: 

(1)  Federal  agencies  may  submit 
requests  for  reimbursement  of  amounts 
greater  than  $1,000  at  any  time.  Requests 
for  lesser  amounts  may  be  submitted 
only  quarteriy.  An  agency  shall  submit  a 
final  accounting  of  expenditures  after 
completion  of  the  agency's  work  under 
each  directive  for  assistance.  The  time 
limit  and  method  for  submission  of 
reimbursement  requests  will  be 
stipulated  in  the  mission  assignment 
letter. 

(2)  An  agency  shall  document  its 
request  for  reimbursement  with  specific 
details  on  personnel  services,  travel, 
and  all  other  expenses  by  object  class 
as  specified  in  OMB  Circular  A-12  and 
by  any  subobject  class  used  in  the 
agency's  accounting  system.  Where 
contracts  constitute  a  significant  portion 
of  the  billings,  the  agency  shall  provide 
a  listing  of  individual  contracts  and  their 
associated  costs. 

(3)  Reimbursement  requests  shall  cite 
the  specific  mission  assignment  under 
which  the  work  was  performed,  and  the 
major  disaster  or  emergency 
identification  number.  Requests  for 
reimbursement  of  costs  incurred  under 
more  than  one  mission  assignment  may 
not  be  combined  for  billing  purposes. 

(4)  Unless  otherwise  agreed,  an 
agency  shall  direct  all  requests  for 
reimbursement  to  the  Regional  Director 
of  the  region  in  which  the  costs  were 
incurred. 

(5)  A  Federal  agency  requesting 
reimbursement  shall  retain  all  financial 
records,  supporting  documents, 
statistical  records,  and  other  records 
pertinent  to  the  provision  of  services  or 
use  of  resources  by  that  agency.  These 
materials  shall  be  accessible  to  duly 
authorized  representatives  of  FEMA  and 
the  U.S.  Comptroller  General,  for  the 
purpose  of  making  audits,  excerpts,  and 
transcripts,  for  a  period  of  3  years 
starting  from  the  date  of  submission  of 
the  final  billing. 

§206.9    NonHabiHty. 

The  Federal  Government  shall  not  be 
liable  for  any  claim  based  upon  the 
exercise  or  performance  of,  or  the  failure 
to  exercise  or  perform  a  discretionary 
function  or  duty  on  the  part  of  a  Federal 
agency  or  an  employee  of  the  Federal 
Government  in  carrying  out  the 
provisions  of  the  Stafford  Act. 

§206.10    Use  of  local  firms  and  individuals. 

In  the  expenditure  of  Federal  funds  for 
debris  removal,  distribution  of  supplies. 


reconstruction,  and  other  major  disaster 
or  emergency  assistance  activities 
which  may  be  carried  out  by  contract  or 
agreement  with  private  organizations, 
firms,  or  individuals,  preference  shall  be 
given,  to  the  extent  feasible  and 
practicable,  to  those  organizations, 
firms,  and  individual'  residing  or  doing 
business  primarily  in  the  area  affected 
by  such  major  disaster  or  emergency. 
This  shall  not  be  considered  to  restrict 
the  use  of  Department  of  Defense 
resources  in  the  provision  of  major 
disaster  assistance  under  the  Stafford 
Act. 

§  206. 1 1    Nondiscrimination  in  disaster 
assistance. 

(a)  Federal  financial  assistance  to  the 
States  or  their  political  subdivisions  is 
conditioned  on  full  compliance  with  44 
CFR  Part  7,  Nondiscrimination  in 
Federally-Assisted  Programs. 

(b)  All  personnel  carrying  out  Federal 
major  disaster  or  emergency  assistance 
functions,  including  the  distribution  of 
supplies,  the  processing  of  the 
applications,  and  other  relief  and 
assistance  activities,  shall  perform  their 
work  in  an  equitable  and  impartial 
manner,  without  discrimination  on  the 
grounds  of  race,  color,  religion, 
nationality,  sex.  age,  or  economic  status. 

(c)  As  a  condition  or  participation  in 
the  distribution  of  assistance  or  supplies 
under  the  Stafford  Act,  or  of  receiving 
assistance  under  the  Stafford  Act. 
government  bodies,  and  other 
organizations  shall  provide  a  written 
assurance  of  their  intent  to  comply  with 
regulations  relating  to 
nondiscrimination. 

(d)  The  agency  shall  make  available 
to  employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
parties  such  information  regarding  the 
provisions  of  this  regulation  and  its 
applicability  to  the  programs  or 
activities  conducted  by  the  agency,  and 
make  such  information  available  to 
them  in  such  manner  as  the  head  of  the 
agency  finds  necessary  to  apprise  such 
persons  of  the  protections  against 
discrimination  assured  them  by  the  Act 
and  this  regulation. 

§  206.12    Use  and  coordination  of  relief 
organizations. 

(a)  In  providing  relief  and  assistance 
under  the  Stafford  Act,  the  FCO  or 
Regional  Director  may  utilize,  with  their 
consent,  the  personnel  and  facilities  of 
the  American  National  Red  Cross,  the 
Salvation  Army,  the  Mennonite  Disaster 
Service,  and  other  voluntary 
organizations  in  the  distribution  of 
medicine,  food,  supplies,  or  other  items, 
and  in  the  restoration,  rehabilitation,  or 
reconstruction  of  community  services 


and  essential  facilities,  whenever  the 
FCO  or  Regional  Director  finds  that  such 
utilization  is  necessary. 

(b)  The  Associate  Director  is 
authorized  to  enter  into  agreements  with 
the  American  Red  Cross,  the  Salvation 
Army,  the  Mennonite  Disaster  Service, 
and  other  voluntary  organizations 
engaged  in  providing  relief  during  and 
after  a  major  disaster  or  emergency. 
Any  agreement  shall  include  provisions 
assuring  that  use  of  Federal  facilities, 
supplies,  and  services  will  be  in 
compliance  with  {  206.11. 
Nondiscrimination  in  Disaster 
Assistance,  and  §  206.191.  Duplication  of 
Benefits,  of  these  regulations  and  such 
other  regulations  as  the  Associate 
Director  may  issue.  The  FCO  may 
coordinate  the  disaster  relief  activities 
of  the  voluntary  organizations  which 
agree  to  operate  under  his/her  direction. 

(c)  Nothing  contained  in  this  section 
shall  be  construed  to  limit  or  in  any  way 
affect  the  responsibilities  of  the 
American  National  Red  Cross  as  stated 
in  Pub.  L.  58-4. 

§206.13    Standards  and  reviews. 

(a)  The  Associate  Director  shall 
establish  program  standards  and  assess 
the  efficiency  and  effectiveness  of 
programs  administered  under  the 
Stafford  Act  by  conducting  annual 
reviews  of  the  activities  of  Federal 
agencies  and  State  and  local 
governments  involved  in  major  disaster 
or  emergency  response  efforts. 

(b)  In  carrying  out  this  provision,  the 
Associate  Director  or  Regional  Director 
may  direct  Federal  agencies  to  submit 
reports  relating  to  their  disaster 
assistance  activities.  The  Associate 
Director  or  the  Regional  Director  may 
request  similar  reports  from  the  States 
relating  to  these  activities  on  the  part  of 
State  and  local  governments. 
Additionally,  the  Associate  Director  or 
Regional  Director  may  conduct 
independent  investigations,  studies,  and 
evaluations  as  necessary  to  complete 
the  reviews. 

§206.14    Criminal  and  civil  penalties. 

(a)  Misuse  of  funds.  Any  person  who 
knowingly  misapplies  the  proceeds  of  a 
loan  or  other  cash  benefit  obtained 
under  this  Act  shall  be  fined  an  amouni 
equal  to  one  and  one-half  times  the 
misapplied  amount  of  the  proceeds  or 
cash  benefit. 

(b)  Civil  enforcement.  Whenever  it 
appears  that  any  person  has  violated  or 
is  about  to  violate  any  provision  of  this 
Act,  including  any  civil  penalty  imposed 
under  this  Act.  the  Attorney  General 
may  bring  a  civil  action  for  such  relief  as 
may  be  appropriate.  Such  action  may  bp 
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brought  in  an  appropriate  United  States 
district  court. 

(c)  Referral  to  the  Attorney  General. 
The  Associate  Director  shall 
expeditiously  refer  to  the  Attorney 
General  for  appropriate  action  any 
evidence  developed  in  the  performance 
of  functions  under  this  Act  that  may 
warrant  consideration  for  criminal 
prosecution.  .     .    ,    l 

(d)  Civil  penalty.  Any  individual  who 
knowingly  violates  any  order  or 
regulation  issued  under  this  Act  shall  be 
subject  to  a  civil  penalty  of  not  more 
than  $5,000  for  each  violation. 


1206.19    Recovery  of  I 

(a)  Party  liable.  Any  person  who 
intentionally  causes  a  condition  for 
which  Federal  assistance  is  provided 
under  this  Act  or  under  any  other 
Federal  law  as  a  result  of  a  declaration 
of  a  major  disaster  or  emergency  under 
this  Act  shall  be  liable  to  the  United 
States  for  the  reasonable  costs  incurred 
by  the  United  States  in  responding  to 
such  disaster  or  emergency  to  the  extent 
that  such  costs  are  attributable  to  the 
intentional  act  or  omission  of  such 
person  which  caused  such  condition. 
Such  action  shall  be  brought  in  an 
appropriate  United  SUtes  District  Court. 

(b)  Rendering  of  care.  A  person  shall 
not  be  liable  under  this  section  for  costs 
incurred  by  the  United  States  as  a  result 
of  actions  taken  or  omitted  by  such 
person  In  the  course  of  rendering  care  or 
assistance  in  response  to  a  major 
disaster  or  emergency. 

t20e.ie    Audits  and  Inveetloallene. 

(a)  Subject  to  the  provisions  of 
Chapter  75  of  TiUe  31.  United  States 
Code,  and  44  CFR  Part  14.  relating  to 
requirements  for  single  audits,  the 
Associate  Director  or  Regional  Director 
shall  conduct  audits  and  investigations 
as  necessary  to  assure  compliance  with 
the  Stafford  Act.  and  in  connection 
therewith  may  question  such  persons  as 
may  be  necessary  to  carry  out  such 
audits  and  investigations. 

(b)  For  purposes  of  audits  and 
investigations  under  this  section.  FEMA 
or  State  auditors,  the  Governor's 
Authorized  Representative,  the  Regional 
Director,  the  Associate  Director,  and  the 
Comptroller  General  of  the  United 
States,  or  their  duly  authorized 
representatives,  may  inspect  any  books, 
documents,  papers,  and  records  of  any 
person  relating  to  any  activity 
undertaken  or  funded  under  the  Stafford 
Act. 
9206.17    Emergency  mass  care. 

Emergency  mass  care,  such  as 
emergency  medical  care,  emergency 
shelter,  emergency  provision  of  food. 


water  and  medicine,  and  other  essential 
needs,  are  normally  provided  by  the  Red 
Cross  or  other  voluntary  organizations 
and  Federal  emergency  assistance  will 
be  approved  by  the  Regional  Director 
only  upon  an  affirmative  showing  that 
such  organizations  are  not  providing  all 
or  part  of  emergency  mass  care  essential 
needs. 

§206.16   Payments  to  States. 

All  payments  to  States  for  assistance 
authorized  under  the  Act  will  be  made 
no  later  than  00  days  after  approval  of 
final  claims. 

$206.16    Effective  date. 

These  regulations  are  effective  for  all 
major  disasters  or  emergencies  declared 
on  or  after  November  23. 1968. 

S§  206.2O-206J0    [Reserved] 

Subpart  B— Th«  Dtdaration  Procasa 

§206.31    Purpose. 

The  purpose  of  this  subpart  is  to 
describe  the  process  leading  to  a 
Presidential  declaration  of  a  major 
disaster  or  an  emergency  and  the 
actions  triggered  by  such  a  declaration. 

§206.32    DefinHlons. 

All  definitions  in  the  Stafford  Act  and 
in  (  206.2  apply.  In  addition,  the 
following  definitions  apply: 

(a)  Appeal:  fi  request  for 
reconsideration  of  a  determination  on 
any  action  related  to  Federal  assistance 
under  the  Stafford  Act  and  these 
regulations.  Specific  procedures  for 
appeals  are  contained  in  the  relevant 
subparts  of  these  regulations. 

(b)  Commitment  A  certification  by 
the  Governor  that  the  State  and  local 
governments  will  expend  a  reasonable 
amount  of  funds  to  alleviate  the  effects 
of  the  major  disaster  or  emergency,  for 
which  no  Federal  reimbursement  will  be 

requested. 

(c)  Disaster  Application  Center.  A 
center  established  in  a  centralized 
location  within  the  disaster  area  for 
individuals,  families,  or  businesses  to 
apply  for  disaster  aid. 

(d)  FEMA-Stale  Agreement  A  formal 
legal  document  stating  the 
understandings,  commitments,  and 
binding  conditions  for  assistance 
applicable  as  the  result  of  the  major 
disaster  or  emergency  declared  by  the 
President. 

(e)  Incident  Any  condition  which 
meets  the  definition  of  major  disaster  or 
emergency  as  set  forth  in  §  206.2  which 
causes  damage  or  hardship  that  may 
result  in  a  Presidential  declaration  of  a 
major  disaster  or  an  emergency. 

(f)  Incident  period.  The  lime  interval 
during  which  the  disaster-causing 


incident  occurs.  No  Federal  assistance 
under  the  Act  shall  be  approved  unless 
the  damage  or  hardship  to  be  alleviated 
resulted  from  the  disaster-causing 
incident  which  took  place  during  the 
incident  period  or  was  in  anticipation  of 
that  incident.  The  incident  period  will  be 
established  by  FEMA  in  the  FEMA-State 
Agreement  and  published  in  the  Federal 
Register. 

§206.33    Preliminary  damage  assessment 

The  preliminary  damage  assessment 
(PDA)  process  is  a  mechanism  used  to 
determine  the  impact  and  magnitude  of 
damage  and  the  resulting  unmet  needs 
of  individuals,  businesses,  the  public 
sector,  and  the  community  as  a  whole. 
Information  collected  is  used  by  the 
State  as  a  basis  for  the  Governor's 
request,  and  by  FEMA  to  document  the 
recommendation  made  to  the  President 
in  response  to  the  Governor's  request.  It 
is  in  the  best  interest  of  all  parties  to 
combine  State  and  Federal  personnel 
resources  by  performing  a  joint  PDA 
prior  to  the  initiation  of  a  Governor's 
request,  as  follows. 

(a)  Preassessment  by  the  State.  When 
an  incident  occurs,  or  is  imminent, 
which  the  State  official  responsible  for 
disaster  operations  determines  may  be 
beyond  the  State  and  local  government 
capabilities  to  respond,  the  State  will 
request  the  Regional  Di^-ector  to  perform 
a  joint  FEMA-State  preliminary  damage 
assessment.  It  is  not  anticipated  that  all 
occurrences  will  result  in  the 
requirement  for  assistance:  therefore, 
the  State  will  be  expected  to  verify  their 
initial  information,  in  some  manner, 
before  requesting  this  support. 

(b)  Damage  assessment  teams. 
Damage  assessment  teams  will  be 
composed  of  at  least  one  representative 
of  the  Federal  Government  and  one 
representative  of  the  State. 
Representatives  from  local  governments, 
other  State  and  Federal  agencies,  and 
voluntary  relief  organizations  may  also 
be  asked  to  participate,  as  needed.  A 
FEMA  official  will  brief  team  members 
on  damage  criteria,  the  kind  of 
information  to  be  collected  for  the 
particular  incident,  and  reporting 
requirements. 

(c)  Review  of  findings.  At  the  close  of 
the  PDA,  FEMA  will  consult  with  State 
officials  to  discuss  findings  and 
reconcile  any  differences. 

(d)  Exceptions.  The  requirement  for  a 
joint  PDA  may  be  waived  for  those 
incidents  of  unusual  severity  and 
magnitude  that  do  not  require  field 
damage  assessments  to  determine  the 
need  for  supplemental  Federal 
assistance  under  the  Act.  or  in  such 
other  instances  determined  by  the 
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Regional  Director  upon  consultation 
with  the  State.  It  may  be  necessary, 
however,  to  conduct  an  assessment  to 
determine  unmet  needs  for  managerial 
response  purposes. 

§  206.34    Request  for  utttization  of 
Dspartnwnt  of  Defense  (DOO)  resources. 

(a)  General.  During  the  immediate 
aftermath  of  an  incident  which  may 
ultimately  qualify  for  a  Presidential 
declaration  of  a  major  disaster  or 
emergency,  when  imminent  threats  to 
life  and  property  are  present  which 
cannot  be  effectively  dealt  with  by  the 
State  or  local  governments,  the 
Associate  Director  may  direct  DOD  to 
utilize  DOD  personnel  and  equipment 
for  removal  of  debris  and  wreckage  and 
temporary  restoration  of  essential  public 
facilities  and  services. 

(b)  Request  process.  The  Governor  of 
a  State,  or  the  Acting  Governor  in  his/ 
her  absence,  may  request  such  DOD 
assistance.  The  Governor  should  submit 
the  request  to  the  Associate  Director 
through  the  appropriate  Regional 
Director  to  ensure  prompt 
acknowledgment  and  processing.  The 
request  must  be  submitted  within  48 
hours  of  the  occurrence  of  the  incident. 
The  request  shall  include: 

(1)  Information  describing  the  types 
and  amount  of  DOD  emergency 
assistance  being  requested; 

(2)  Confirmation  tfiat  the  Governor 
has  taken  appropriate  action  under 
State  law  and  directed  the  execution  of 
the  State  emergency  plan; 

(3)  A  finding  that  the  situation  is  of 
such  severity  and  magnitude  that 
effective  response  is  beyond  the 
capabilities  of  the  State  and  affected 
local  governments  and  that  Federal 
assistance  is  necessary  for  the 
preservation  of  life  and  property; 

(4)  A  certification  by  the  Governor 
that  the  State  and  local  government  will 
reimburse  FEMA  for  the  non-Federal 
share  of  the  cost  of  such  work;  and 

(5)  An  agreement: 

(i)  To  provide  all  lands,  easements 
and  rights-of-way  necessary  to 
accomplish  the  approved  work  without 
cost  to  the  United  States; 

(ii)  To  hold  and  save  the  United  States 
free  from  damages  due  to  the  requested 
work,  and  to  indemnify  the  Federal 
Government  against  any  claims  arising 
from  such  work;  and 

(iii]  To  assist  DOD  in  all  support  and 
local  jurisdictional  matters. 

(c)  Processing  the  request.  Upon 
receipt  of  the  request,  the  Regional 
Director  shall  gather  adequate 
information  to  support  a 
recommendation  and  forward  it  to  the 
Associate  Director.  If  the  Associate 
Director  determines  that  such  work  is 


essential  to  save  lives  and  protect 
property,  he/she  will  issue  a  mission 
assignment  to  DOD  authorizing  direct 
Federal  assistance  to  the  extent  deemed 
appropriate. 

(d)  Implementation  of  assistance.  The 
performance  of  emergency  work  may 
not  exceed  a  period  of  10  days  from  the 
date  of  the  mission  assignment. 

(e)  Limits.  Generally,  no  work  shall  be 
approved  under  this  section  which  falls 
within  the  statutory  authority  of  DOD  or 
another  Federal  agency. 

(f)  Federal  share.  The  Federal  share  of 
assistance  under  this  section  shall  be 
not  less  than  75  percent  of  the  cost  of 
eligible  work. 

(g)  Project  management  DOD  shall 
ensure  that  the  work  is  completed  in 
accordance  with  the  approved  scope  of 
work,  costs,  and  time  limitations  in  the 
mission  assignment.  EKDD  shall  also 
keep  the  Regional  Director  and  the  State 
advised  of  work  progress  and  other 
project  developments.  It  is  the 
responsibility  of  DOD  to  ensure 
compliance  with  appUcable  Federal. 
State  and  local  legal  requirements.  A 
final  report  will  be  submitted  to  the 
Regional  Director  upon  termination  of 
all  direct  Federal  assistance  work.  Final 
reports  shall  be  signed  by  a 
representative  of  DOD  and  the  State. 
Once  the  final  eligible  cost  is 
determined,  DOD  will  request 
reimbursement  from  FEMA  and  FEMA 
will  submit  a  bill  to  the  State  for  the 
non-Federal  share  of  the  mission 
assignment. 

(h)  Reimbursement  of  DOD. 
Reimbursement  will  be  made  in 
accordance  with  §  206.8  of  these 
regulations. 

§  206.35    Requests  for  Emergency 
Declarations. 

(a)  When  an  incident  occurs  or 
threatens  to  occur  in  a  State,  which 
would  not  qualify  under  the  definition  of 
a  major  disaster,  the  Governor  of  a 
State,  or  the  Acting  Governor  in  his/her 
absence,  may  request  that  the  President 
declare  an  emergency.  The  Governor 
should  submit  the  request  to  the 
President  through  the  appropriate 
Regional  Director  to  ensure  prompt 
acknowledgment  and  processing.  The 
request  must  be  submitted  within  5  days 
of  the  occurrence  of  the  incident  in  order 
to  be  considered  .  The  5-day  period  may 
be  extended  by  the  Associate  Director 
provided  that  a  written  request  for  such 
extension  is  made  by  the  Governor,  or 
Acting  Governor,  during  the  5-day 
period  immediately  following  the 
incident.  The  extension  request  must 
stipulate  the  reason  for  the  delay. 


(b)  The  basis  for  the  Governor's 
request  must  be  the  finding  that  the 
situation: 

(1)  Is  of  such  severity  and  magnitude 
that  effective  response  is  beyond  the 
capability  of  the  State  and  the  affected 
local  govemment(s):  and 

(2)  Requires  supplementary  Federal 
emergency  assistance  to  save  lives  and 
to  protect  property,  public  health  and 
safety,  or  to  lessen  or  avert  the  threat  of 
a  disaster. 

(c)  In  addition  to  the  above  findings, 
the  complete  request  shall  include: 

(1)  Confirmation  that  the  Governor 
has  taken  appropriate  action  under 
State  law  and  directed  the  execution  of 
the  State  emergency  plan; 

(2)  Information  describing  the  State 
and  local  efforts  and  resources  which 
have  been  or  will  be  used  to  alleviate 
the  emergency,  including  those  for 
which  no  Federal  funding  will  be 
requested; 

(3)  Information  describing  other 
Federal  agency  efforts  and  resources 
which  have  been  or  will  be  used  in 
responding  to  this  incident 

(4)  Identification  of  the  type  and 
extent  of  additional  Federal  aid 
required;  and 

(5)  Certification  by  the  Governor  that, 
for  the  current  emergency,  the  Slate  and 
local  governments  will  assume  the  non- 
Federal  share  of  costs  required  by  the 
Stafford  Act. 

(d)  Modified  declaration  for  Federal 
emergencies.  The  requirement  for  a 
Governor's  request  under  paragraph  (a) 
of  this  section  can  be  waived  when  an 
emergency  exists  for  which  the  primary 
responsibility  rests  in  the  Federal 
government  because  the  emergency 
involves  a  subject  area  for  which,  under 
the  Constitution  or  laws  of  the  United 
States,  the  Federal  government 
exercises  exclusive  or  preeminent 
responsibility  and  authority.  Any 
recommendation  for  a  Presidential 
declaration  of  emergency  in  the  absence 
of  a  Governor's  request  must  be 
initialed  by  the  Regional  Director  or 
transmitted  through  the  Regional 
Director  by  another  Federal  agency.  In 
determining  that  such  an  emergency 
exists,  the  Associate  Director  or 
Regional  Director  shall  consult  the 
Governor  of  the  affected  Slate,  if 
practicable. 

(e)  Other  authorities.  It  is  not 
intended  for  an  emergency  declaration 
to  preempt  other  Federal  agency 
authorities  and/or  established  plans  and 
response  mechanisms  in  place  prior  to 
the  enactment  of  the  Stafford  Act. 
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§20CJe    RaqiiMtsforiMlordlsMMr 


(a)  When  a  catastrophe  occurs  in  a 
State,  the  Governor  of  a  State,  or  the 
Acting  Governor  in  his/her  absence, 
may  request  a  major  disaster 
declaration.  The  Governor  should 
submit  the  request  to  the  President 
through  the  appropriate  Regional 
Director  to  ensure  prompt 
acknowledgment  and  processing.  The 
request  must  be  submitted  within  30 
days  of  the  occurrence  of  the  incident  in 
order  to  be  considered.  The  30-day 
period  may  be  extended  by  the 
Associate  Director,  provided  that  a 
written  request  for  an  extension  is 
submitted  by  the  Governor,  or  Acting 
Governor,  during  this  30-day  period.  The 
extension  request  will  stipulate  reasons 
for  the  delay. 

(b)  The  basis  for  the  request  shall  be  a 
flnding  that: 

(1)  The  situation  is  of  such  severity 
and  magnitude  that  effective  response  is 
beyond  the  capabilities  of  the  State  and 
affected  local  governments;  and 

(2)  Federal  assistance  under  the  Act  is 
necessary  to  supplement  the  e^orts  and 
available  resources  of  the  State,  local 
governments,  disaster  relief 
organizations,  and  compensation  by 
insurance  for  disaster-related  losses. 

(c)  In  addition  to  the  above  flndings, 
the  completed  request  shall  include: 

(1)  Confirmation  that  the  Governor 
has  taken  appropriate  action  under 
State  law  and  directed  the  execution  of 
the  State  emergency  plan: 

(2)  An  estimate  of  the  amount  and 
severity  of  damages  and  losses  stating 
the  impact  of  the  disaster  on  the  public 
and  private  sector 

(3)  Information  describing  the  nature 
and  amount  of  State  and  local  resources 
which  have  or  will  be  committed  to 
alleviate  the  results  of  the  disaster, 
stating  specifically  those  activities  for 
which  no  Federal  funding  will  be 
requested; 

(4)  Preliminary  estimates  of  the  types 
and  amounts  of  supplementary  Federal 
disaster  assistance  needed  under  the 
Stafford  Act;  and 

(5)  Certification  by  the  Governor  that 
State  and  local  government  obligations 
and  expenditures  for  the  current 
disaster  will  comply  with  all  applicable 
cost  sharing  requirements  of  the  Stafford 
Act.  or  constitute  the  expenditure  of  a 
reasonable  amount  of  ftuids  for 
alleviating  the  damage,  loss,  hardship  or 
suffering  resulting  from  such  disaster. 
The  cost  sharing  provisions  of  the 
legislation  will  satisfy  the  commitment 
requirements.  However,  in  disasters 
which  do  not  involve  programs  with  cost 
sharing  provisions,  additional 
commitments  will  be  required. 


(d)  For  those  catastrophes  of  unusual 
severity  and  magnitude  when  field 
damage  assessments  are  not  necessary 
to  determine  the  requirement  for 
supplemental  Federal  assistance,  the 
Governor  or  Acting  Governor  may  send 
an  abbreviated  written  request  through 
the  Regional  Director  for  a  declaration 
of  a  major  disaster.  This  may  be 
transmitted  in  the  most  expeditious 
manner  available. 

In  the  event  the  FEMA  Regional 
Office  is  severely  impacted  by  the 
catastrophe,  the  request  may  be 
addressed  to  the  Director  of  FEMA.  The 
request  must  indicate  a  finding  in 
accordance  with  9  206.36(b),  and  must 
include  as  a  minimum  the  information 
requested  by  S  206.36(c)  (1).  (3),  and  (5). 
Upon  receipt  of  the  request,  FEMA  shall 
expedite  the  processing  of  reports  and 
recommendations  to  the  President. 
Notification  to  the  Governor  of  the 
Presidential  declaration  shall  be  in 
accordance  with  44  CFR  206.39.  The 
Associate  Director  shall  assure  that 
documentation  of  the  declaration  is  later 
assembled  to  comply  fully  with  these 
regulations. 

9206.37    Processing  requests  for 
dodaretions  of  a  m«|or  disaster  or 


(a)  Acknowledgement.  The  Regional 
Director  shall  provide  written 
acknowledgement  of  the  Governor's 
request. 

(o)  Regional  summary.  Based  on 
information  obtained  by  FEMA/State 
preliminary  damage  assessments  of  the 
affected  area(3)  and  consultations  with 
appropriate  State  and  Federal  ofHcials 
and  other  interested  parties,  the 
Regional  Director  shall  promptly 
prepare  a  summary  of  the  PDA  findings. 
The  data  will  be  analyzed  and 
submitted  with  a  recommendation  to  the 
Associate  Director.  The  Regional 
Analysis  shall  include  a  discussion  of 
State  and  local  resources  and 
capabilities,  and  other  assistance 
available  to  meet  the  major  disaster  or 
emergency-related  needs. 

(c)  FEMA  recommendation.  Based  on 
all  available  information,  the  Director 
shall  formulate  a  recommendation 
which  shall  be  forwarded  to  the 
President  with  the  Governor's  request. 
(1)  Major  disaster  recommendation. 
The  recommendation  will  be  based  on  a 
finding  that  the  situation  is  or  is  not  of 
such  severity  and  magnitude  as  to  be 
beyond  the  capabilities  of  the  State  and 
its  local  governments.  It  will  also 
contain  a  determination  of  whether  or 
not  supplemental  Federal  assistance 
under  the  Stafford  Act  is  necessary  and 
appropriate.  In  developing  a 
recommendation.  FEMA  will  consider 


such  factors  as  the  amount  and  type  of 
damages:  the  impact  of  damages  on 
affected  individuals,  the  State,  and  local 
governments;  the  available  resources  of 
the  State  and  local  governments,  and  '^ 

other  disaster  relief  organizations;  the  ; 

extent  and  type  of  insurance  in  effect  to         '< 
cover  losses;  assistance  available  from  ^ 

other  federal  programs  and  other 
sources;  imminent  threats  to  public 
health  and  safety;  recent  disaster 
history  in  the  State:  hazard  mitigation 
measures  taken  by  the  State  or  local 
governments,  especially  implementation 
of  measures  required  as  a  result  of 
previous  major  disaster  declarations; 
and  other  factors  pertinent  to  a  given 
incident.  Any  mathematic  formula  used 
to  evaluate  these  factors  will  be  used  as 
indicators  only,  and  not  the  sole  basis 
for  determining  whether  or  not 
assistance  will  be  provided. 

(2)  Emergency  recommendation.  The 
recommendation  will  be  based  on  a 
report  which  will  indicate  whether  or 
not  Federal  emergency  assistance  under 
Sec.  502  of  the  Stafford  Act  is  necessary 
to  supplement  State  and  local  efforts  to 
save  lives,  protect  property  and  public 
health  and  safety,  or  to  lessen  or  avert 
the  threat  of  a  catastrophe.  Only  after  it 
has  been  determined  that  all  other 
resources  and  authorities  available  to 
meet  the  crisis  are  inadequate,  and  that 
assistance  provided  in  Sec.  502  of  the 
Stafford  Act  would  be  appropriate,  will 
FEMA  recommend  an  emergency 
declaration  to  the  President. 

(d)  Modified  Federal  emergency 
recommendation.  The  recommendation 
will  be  based  on  a  report  which  will 
indicate  that  an  emergency  does  or  does 
not  exist  for  which  assistance  under 
Sec.  502  of  the  Stafford  Act  would  be 
appropriate.  An  emergency  declaration 
will  not  be  recommended  in  situations 
where  the  authority  to  respond  or 
coordinate  is  within  the  jurisdiction  of 
one  of  more  Federal  agencies  without  a 
Presidential  declaration. 

9206.38  Presidential  determination. 

(a)  The  Governor's  request  for  a  major 
disaster  declaration  may  result  in  either 
a  Presidential  declaration  of  a  major 
disaster  or  an  emergency,  or  denial  of 
the  Governor's  request. 

(b)  The  Governor's  request  for  an 
emergency  declaration  may  result  only 
in  a  Presidential  declaration  of  an 
emergency,  or  denial  of  the  Governor's 
request. 

9206.39  Notification. 

(a)  The  Governor  will  be  promptly 
notified  by  the  Director  or  his/her 
designee  of  a  declaration  by  the 
President  that  an  emergency  or  a  major 


disaster  exists.  FEMA  also  will  notify 
other  Federal  agencies  and  other 
interested  parties. 

(b)  The  Govemc  will  be  promptly 
notiHed  by  the  Director  or  his/her 
designee  of  a  determination  that  the 
Governor's  request  does  not  justify  the 
use  of  the  authorities  of  the  Stafford  Act. 

(c)  Following  a  major  disaster  or 
emergency  declaration,  the  Regional 
Director  or  Associate  Director  will 
promptly  notify  the  Governor  of  the 
designations  of  assistance  and  areas 
eligible  for  such  assistance. 

9  206.40    Designation  of  affected  areas 
and  eligible  assistanee. 

(a)  Eligible  assistance.  After  a 
declaration  by  the  President,  the 
Associate  Director  shall  determine  and 
designate  the  types  of  assistance  to  be 
made  available.  The  Associate  Director 
may.  at  his/her  discretion,  or  as  directed 
by  the  President  in  the  declaration 
letter,  authorize  all.  or  only  particular 
types  of.  supplementary  Fe<^ral 
assistance.  Determinations  by  the 
Associate  Director  of  the  types  and 
extent  of  FEMA  disaster  assistance  to 
be  provided  are  based  upon  findings 
whether,  in  any  given  area,  the  damage 
involved  and  its  effects  are  of  such 
severity  and  magnitude  as  to  be  beyond 
the  response  capabilities  of  the  State, 
the  affected  local  governments,  and 
other  potential  recipients  of 
supplementary  Federal  assistance. 

(b)  Areas  eligible  to  receive 
assistance.  The  Associate  Director  shall 
also  designate  the  disaster-affected 
areas  eligible  for  supplementary  Federal 
assistance  under  the  Stafford  Act,  and 
these  designations  shall  be  published  in 
the  Federal  Register.  A  disaster-affected 
area  designated  by  the  Associate 
Director  includes  all  local  government 
jurisdictions  within  its  boundaries.  The 
Associate  Director  may,  at  his/her 
discretion,  designate  all  or  only  some  of 
the  areas  requested  by  the  Governor  as 
eligible  for  supplementary  Federal 
assistance. 

(c)  Requests  for  additional 
designations  after  a  declaration.  After  a 
declaration  by  the  President  the 
Governor,  or  the  GAR.  may  request  that 
additional  areas  or  types  of 
supplementary  Federal  assistance  be 
authorized  by  the  Associate  Director. 
Such  requests  shall  be  accompanied  by 
appropriate  verified  assessments  and 
commitments  by  State  and  local 
governments  to  demonstrate  that  the 
requested  designations  are  justified  and 
that  the  uimiet  needs  are  beyond  State 
and  local  capabilities  without 
supplementary  Federal  assistance. 

(d)  Time  limits  to  request  All 
supplemental  requests  under  paragraph 


(c)  of  this  section  must  be  submitted 
within  30  days  after  the  incident  in  order 
to  be  considered.  The  30-day  period  may 
be  extended  by  the  Associate  Director 
provided  that  a  written  request  is  made 
by  the  appropriate  State  official  during 
this  30-day  period.  The  request  must 
include  justification  of  the  State's 
inability  to  meet  the  deadline. 

9206.41    Appointment  of  disaster  officials. 

(a)  Federal  Coordinating  Officer. 
Upon  a  declaration  of  a  major  disaster 
or  of  an  emergency  by  the  President,  the 
Director,  or  in  his  absence,  the  Deputy 
Director,  or  alternately,  the  Associate 
Director  shall  appoint  an  FCO  who  shall 
initiate  action  immediately  to  assure 
that  Federal  assistance  is  provided  in 
accordance  with  the  declaration, 
applicable  laws,  regulations,  and  the 
FEMA-State  Agreement. 

(b)  Disaster  Recovery  Manager.  The 
Regional  Director  shall  designate  a  DRM 
to  exercise  all  the  authority  of  the 
Regional  Director  in  a  major  disaster  or 
an  emeigency. 

(c)  State  Coordinating  Officer.  Upon  a 
declaration  of  a  major  disaster  or  of  an 
emergency,  the  Governor  of  the  affected 
State  shall  designate  a  SCO  who  shall 
coordinate  State  and  local  disaster 
assistance  efforts  with  those  of  the 
Federal  Government 

(d)  Governor's  Authorized 
Representative.  In  the  FEMA-State 
Agreement,  the  Governor  shall 
designate  the  GAR.  who  shall 
administer  Federal  disaster  assistance 
programs  on  behalf  of  the  State  and 
local  governments  and  other  grant  or 
loan  recipients.  The  GAR  is  responsible 
for  the  State  compliance  with  the 
FEMA-State  Agreement. 

9206.42    Responsibilities  of  coordinating 
officers. 

(a)  Following  a  declaration  of  a  major 
disaster  or  an  emergency,  the  FCO  shall: 

(1)  Make  an  initial  appraisal  of  the 
types  of  assistance  most  ui^gently 
needed; 

(2)  In  coordination  with  the  SCO. 
establish  field  offices  and  Disaster 
Application  Centers  as  necessary  to 
coordinate  and  monitor  assistance 
programs,  disseminate  information, 
accept  applications,  and  counsel 
individuals,  famiUes  and  businesses 
concerning  available  assistance; 

(3)  Coordinate  the  administration  of 
relief,  including  activities  of  State  and 
local  governments,  activities  of  Federal 
agencies,  and  those  of  the  American  Red 
Cross,  the  Salvation  Army,  the 
Mennonite  Disaster  Service,  and  other 
voluntary  relief  organizations  which 
agree  to  operate  under  the  FCO's  advice 
and  direction; 


(4)  Undertake  appropriate  action  to 
make  certain  that  all  of  the  Federal 
agencies  are  carrying  out  their 
appropriate  disaster  assistance  roles 
under  their  own  legislative  authorities 
and  operational  policies;  and 

(5)  Take  other  action,  consistent  with 
the  provisions  of  the  Stafford  Act  as 
necessary  to  assist  citizens  and  public 
officials  in  promptly  obtaining 
assistance  to  which  they  are  entitled. 

(b)  The  SCO  coordinates  State  and 
local  disaster  assistance  efforts  with 
those  of  the  Federal  Government 
woilcing  closely  with  the  FCO.  The  SCO 
is  the  principal  point  of  contact 
regarding  coordination  of  Slate  and 
local  disaster  relief  activities,  and   y 
implementation  of  the  State  emergency 
plan.  The  functions,  responsibilities,  and 
authorities  of  the  SCO  are  set  forth  in 
the  State  emergency  plan. 


9206.43    Enwrgancy  support  I 

The  Federal  Coordinating  Officer  may 
activate  emergency  support  teams, 
composed  of  Federal  program  and 
support  personnel,  to  be  deployed  into 
an  area  affected  by  a  major  disaster  or 
emergency.  These  emergency  support 
teams  assist  the  FCO  in  carrying  out 
his/her  responsibilities  under  the 
Stafford  Act  and  these  regulations.  Any 
Federal  agency  can  be  directed  to  detail 
personnel  within  the  agency's 
administrative  jurisdiction  to  temporary 
duty  with  the  FCO.  Each  detail  shall  be 
without  loss  of  seniority,  pay.  or  other 
employee  status. 

9206.44    FEMA-State agrcMients. 

(a)  General.  Upon  the  declaration  of  a 
major  disaster  or  an  emergency,  the 
Governor,  acting  for  the  State,  and  the 
FEMA  Regional  Director  or  his/her 
designee,  acting  for  the  Federal 
Government  shall  execute  a  FEMA- 
State  Agreement.  The  FEMA-State 
Agreement  states  the  understandings, 
commitments,  and  conditions  for 
assistance  under  which  FEMA  disaster 
assistance  shall  be  prdvided.  This 
Agreement  imposes  binding  obligations 
on  FEMA,  States,  their  local 
governments,  and  private  nonprofit 
organizations  within  the  States  in  the 
form  of  conditions  for  assistance  which 
are  legally  enforceable.  No  FEMA 
funding  will  be  authorized  or  provided 
to  any  grantees  or  other  recipients,  nor 
will  direct  Federal  assistance  be 
authorized  by  mission  assignments,  until 
such  time  as  this  Agreement  for  the 
Presidential  declaration  has  been 
signed,  except  where  it  is  deemed 
necessary  by  the  Regional  Director  to 
begin  the  process  of  providing  essential 
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emergency  services  or  temporary 
housing. 

(b)  Terms  and  conditions.  This 
Agreement  describes  the  incident  and 
the  incident  period  for  which  assistance 
will  be  made  available,  the  type  and 
extent  of  the  Federal  assistance  to  be 
made  available,  and  contains  the 
commitment  of  the  State  and  local 
govenunent(s)  with  respect  to  the 
amount  of  funds  to  be  expended  in 
alleviating  damage  and  suffering  caused 
by  the  major  disaster  or  emergency.  The 
Agreement  also  contains  such  other 
terms  and  conditions  consistent  with  the 
declaration  and  the  provisions  of 
applicable  laws.  Executive  Orders  and 
regulations. 

(c)  Provisions  ft>r  modification.  In  the 
event  that  the  conditions  stipulated  in 
the  original  Agreement  are  changed  or 
modified,  such  changes  will  be  reflected 
in  properly  executed  amendments  to  the 
Agreement,  which  may  be  signed  by  the 
GAR  and  the  Regional  Director  or  his/ 
her  designee  for  the  speciHed  major 
disaster  or  emergency.  Amendments 
most  often  occur  to  close  or  amend  the 
incident  period,  to  add  forms  of 
assistance  not  originally  authorized,  or 
to  designate  additional  areas  eligible  for 
assistance. 

(d)  In  a  modified  declaration  for  a 
Federal  emergency,  a  FEMA-State 
Agreement  may  or  may  not  be  required 
based  on  the  type  of  assistance  being 
provided. 

{206.45    Loenofnon-FMteralshar*. 

(a)  Conditions  for  making  loans.  At 
the  request  of  the  Governor,  the 
Associate  Director  may  lend  or  advance 
to  a  State,  either  for  its  own  use  or  for 
the  use  of  public  or  private  nonprofit 
applicants  for  disaster  assistance  under 
the  Stafford  Act.  the  portion  of 
assistance  for  which  the  State  or  other 
eligible  disaster  assistance  applicant  is 
responsible  under  the  cost-sharing 
provisions  of  the  Stafford  Act  in  any 
case  in  which: 

(1)  The  State  or  other  eligible  disaster 
assistance  applicant  is  unable  to  assume 
their  financial  responsibility  under  such 
cost  sharing  provisions: 

(i)  As  a  result  of  concurrent,  multiple 
major  disasters  in  a  jurisdiction,  or 

(ii)  After  incurring  extraordinary  costs 
as  a  result  of  a  particular  disaster 

(2)  The  damages  caused  by  such 
disasters  or  disaster  are  so 
overwhelming  and  severe  that  it  is  not 
possible  for  the  State  or  other  eligible 
disaster  assistance  applicant  to 
immediately  assume  their  financial 
responsibility  under  the  Act;  and 

(3)  The  State  and  the  other  eligible 
disaster  applicants  are  not  delinquent  in 
payment  of  any  debts  to  FEMA  incurred 


as  a  result  of  Presidentially  declared  . 
major  disasters  or  emergencies. 

(b)  Repayment  of  Joans.  Any  loan 
made  to  a  State  under  paragraph  (a)  of 
this  section  must  be  repaid  to  the  United 
States.  The  Governor  must  include  a 
repayment  schedule  as  part  of  the 
request  for  advance. 

(1)  The  State  shall  repay  the  loan  (the 
principal  disbursed  plus  interest)  in 
accordance  with  the  repayment 
schedule  approved  by  the  Associate 
Director. 

(2)  If  the  State  fails  to  make  payments 
in  accordance  with  the  approved 
repayment  schedule.  FEMA  will  offset 
delinquent  amounts  against  the  current, 
prior,  or  any  subsequent  disasters,  or 
monies  due  the  State  under  other  FEMA 
programs,  in  accordance  with  the 
established  Claims  Collection 
procedures. 

(c)  Interest  Loans  or  advances  under 
paragraph  (a)  of  this  section  shall  bear 
interest  at  a  rate  determined  by  the 
Secretary  of  the  Treasury,  taking  into 
consideration  the  current  market  yields 
on  outstanding  marketable  obligations 
of  the  United  States  with  remaining 
periods  to  maturity  comparable  to  the 
reimbursement  period  of  the  loan  or 
advance.  Simple  interest  will  be 
computed  from  the  date  of  the 
disbursement  of  each  drawdown  of  the 
loan/advance  by  the  State  based  on  365 
days/year. 

{20M6    AppMlS. 

(a)  Denial  of  declaration  request 
When  a  request  for  a  major  disaster 
declaration  or  for  an  emergency 
declaration  is  denied,  the  Governor  may 
appeal  the  decision.  An  appeal  must  be 
made  within  30  days  after  the  date  of 
the  letter  denying  the  request.  This  one- 
time request  for  reconsideration,  along 
with  appropriate  additional  information, 
is  submitted  to  the  President  through  the 
appropriate  Regional  Director.  The 
processing  of  this  request  is  similar  to 
the  initial  request. 

(b)  Denial  of  types  of  assistance  or 
areas.  In  those  instances  where  the  type 
of  assistance  or  certain  areas  requested 
by  the  Governor  are  not  designated  or 
authorized,  the  Governor,  or  the  GAR, 
may  appeal  the  decision.  An  appeal 
must  be  submitted  in  writing  within  30 
days  of  the  date  of  the  letter  denying  the 
request.  This  one-time  request  for 
reconsideration,  along  with  justification 
and/or  additional  information,  is  sent  to 
the  Associate  Director  through  the 
appropriate  Regional  Director. 

(c)  Denial  of  advance  of  non-Federal 
share.  In  those  instances  where  the 
Governor's  request  for  an  advance  is 
denied,  the  Governor  may  appeal  the 
decision.  An  appeal  must  be  submitted 


in  writing  within  30  days  of  the  date  of 
the  letter  denying  the  request.  This  one- 
time request  for  reconsideration,  along 
with  justification  and/or  additional 
information,  is  sent  to  the  Associate 
Director  through  the  appropriate 
Regional  Director. 

(d)  Extension  of  time  to  appeal.  The 
30-day  period  referred  to  in  paragraphs 
(a),  (b),  or  (c)  of  this  section  may  be 
extended  by  the  Associate  Director 
provided  that  a  written  request  for  such 
an  extension,  citing  reasons  for  the 
delay,  is  made  by  the  appropriate  State 
official  during  this  30-day  period,  and  if 
the  Associate  Director  agrees  that  there 
is  a  legitimate  basis  for  extension  of  the 
30-day  period. 

§§  206.47-20C60    [R«Mrv«dl 
Subpart  C— Emergenqr  Assistance 

§206.61    PurpoM. 

The  purpose  of  this  subpart  is  to 
identify  the  forms  of  assistance  which 
may  be  made  available  under  an 
emergency  declaration. 

§206.62    AvaMabtaSMlstanc*. 

In  any  emergency  declaration,  the 
Associate  Director  or  Regional  Director 
may  provide  assistance,  as  follows: 

(a)  Direct  any  Federal  agency,  with  or 
without  reimbursement,  to  utilize  its 
authorities  and  the  resources  granted  to 
it  under  Federal  law  (including 
persormel,  equipment,  supplies, 
facilities,  and  managerial,  technical  and 
advisory  services)  in  support  of  State 
and  local  emergency  assistance  efforts 
to  save  lives,  protect  property  and 
public  health  and  safety,  and  lessen  or 
avert  the  threat  of  a  catastrophe; 

(b)  Provide  technical  and  advisory 
assistance  to  affected  State  and  local 
governments  for 

(1)  The  performance  of  essential 
community  services; 

(2)  Issuance  of  warnings  of  risks  or 
hazards; 

(3)  Public  health  and  safety 
information,  including  dissemination  of 
such  information; 

(4)  Provision  of  health  and  safety 
measures;  and 

(5)  Management,  control,  and 
reduction  of  immediate  threats  to  public 
health  and  safety; 

(c)  Provide  emergency  assistance 
under  the  Stafford  Act  through  Federal 
agencies; 

(d)  Remove  debris  in  accordance  with 
the  terms  and  conditions  of  section  407 
of  the  Stafford  Act; 

(e)  Provide  temporary  housing 
assistance  in  accordance  with  the  terms 
and  conditions  of  section  408  of  the 
Stafford  Act; 


(f)  Assist  State  and  local  governments 
in  the  distribution  of  medicine,  food,  and 
other  consumable  supplies,  and 
emergency  assistance;  and 

(g)  Make  contributions  to  affected 
State  and  local  govenunents  for  the 
purpose  of  accomplishing  essential 
emergency  work. 

§206.63    ProvMon  Of  assistance. 

(a)  Assistance  authorized  by  an 
emergency  declaration  is  limited  to 
essential  work  and  services  to  save 
lives,  to  protect  property  and  public 
health  and  safe^,  or  to  lessen  or  avert 
the  threat  of  a  catastrophe.  No 
assistance  will  be  authorized  that  has 
the  effect  of  long-term  recovery  or 
permanent  restoration. 

(b)  Only  when  assistance  under 
§  206.62  (a)  and  (b)  is  inadequate,  may 
the  Associate  Director  or  the  Regional 
Director  provide  assistance  in 
accordance  with  S  206.62  (c)  through  (g). 

§206.64    Coordination  of  assistance. 

After  an  emergency  declaration  by  the 
President,  all  Federal  agencies, 
voluntary  organizations,  and  State  and 
local  governments  providing  assistance 
shall  operate  under  the  coordination  of 
the  Federal  Coordinating  Officer. 

§206.65    Costsharing. 

The  Federal  share  for  assistance 
provided  under  this  title  shall  not  be  less 
than  75  percent  of  the  eligible  costs, 

§206.66    Umitation  on  expenditures. 
Total  assistance  provided  in  any 
given  emergency  declaration  may  not 
exceed  $5,000,000,  except  when  it  is 
determined  by  the  Associate  Director 
that- 

(a)  Continued  emergency  assistance  is 
immediately  required; 

(b)  There  is  a  continuing  and 
immediate  risk  to  lives,  property,  public 
health  and  safety;  and 

(c)  Necessary  assistance  will  not 
otherwise  be  provided  on  a  timely  basis. 

§206.67    Requirement wtienlimitation is 
exceeded. 

Whenever  the  limitation  described  in 
§  206.66  is  exceeded,  the  Director  must 
report  to  the  Congress  on  the  nature  and 
extent  of  emergency  assistance 
requirements  and  shall  propose 
additional  legislation  if  necessary. 

§§206.68-206.100   [Reserved] 

Dated:  May  12. 1989. 

Grant  C  t'etersoo. 

Associate  Director.  State  and  Local  Programs 
and  Support. 

(FR  Doc.  89-11989  Filed  5-19-89;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  206 
RIN  3067-AB37 

Disaster  Assistance;  Robert  T. 
Stafford  Disaster  Relief  and 
Emergency  Assistance  Act; 
Implementation 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Interim  rule  with  request  for 
comments. 


summary:  President  Reagan  signed  the 
Disaster  Relief  and  Emergency 
Assistance  Amendments  of  1988  (Pub.  L 
100-707)  on  November  23, 1988.  This  law 
amended  the  Disaster  Relief  Act  of  1974, 
Pub.  L  93-288,  and  retitled  it  the  Robert 
T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act.  FEMA  is 
today  pubUshing  Subpart  N  of  new  44 
CFR  Part  206  to  implement  the  Stafford 
Act.  On  March  21, 1989,  at  54  FR  11610, 
FEMA  published  a  document  containing 
Subparts  D,  E,  F,  G,  H.  I.  J.  K.  L,  and  M. 
Subparts  A.  B,  and  C  are  published 
elsewhere  in  this  Part  III  in  today's 
Federal  Register.  FEMA  is  publishing 
interim  (effective)  rather  than  proposed 
rules  because  amendments  to  the 
Disaster  Relief  Act  were  effective 
immediately  upon  enactment.  FEMA 
also  pubUshed  new  Part  207,  Great 
Lakes  States  Planning  Assistance,  as  an 
interim  rule  to  implement  Title  II  of  Pub. 
L 100-707.  on  April  21, 1989  (54  FR 
16108).  Subpart  N  published  here  will 
govern  disasters  or  emergencies 
declared  by  the  President  on  or  after 
November  23, 1988.  Existing  regulations 
at  44  CFR  Part  205  will  remain  in  effect 
to  govern  those  major  disasters  and 
emergencies  declared  prior  to  enactment 
of  the  amendments. 

DATES:  The  interim  rules  covering 
Subpart  N  will  be  effective  on  May  22. 
1989.  Comments  from  the  public  are 
encouraged,  and  will  be  accepted  until 
July  21. 1989. 

ADDRESS:  Send  written  comments  to  the 
Rules  Docket  Clerk,  Office  of  the 
General  Counsel.  Federal  Emergency 
Management  Agency,  500  C  Street  SW.. 
Washington.  DC  20472. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  G.  Chappell,  Assistant  Associate 
Director,  Disaster  Assistance  Programs. 
State  and  Local  Programs  and  Support, 
500  C  Street  SW..  Washington,  DC 
20472.  (202)  646-3615,  or  contact  the 
program  officer  for  Subpart  N  listed  at 
the  end  of  the  "Supplementary 
Information." 


SUPPLEMENTARY  INFORMATION:  Section 
404  of  the  Stafford  Act  establishes  for 
the  first  time  an  independent  hazard 
mitigation  grant  program  to  be  used  to 
fund  State  and  local  post-disaster 
mitigation  measures.  This  grant  program 
is  one  of  many  programs  and  activities 
that  in  combination  help  form  an  overall 
pre-  and  post-disaster  mitigation 
strategy  for  a  State  or  local  unit  of 
government.  It  is  closely  tied  to  the  post- 
disaster  mitigation  plans  required  under 
section  409  of  the  Stafford  Act,  which 
form  the  basis  for  identifying  measures 
to  be  funded  under  section  404.  Other 
existing  hazard  mitigation  plans  or 
programs  in  the  disaster  area  are  also 
useful  in  identifying  mitigation  measures 
to  be  funded  under  section  404. 
Mitigation  recommendations  of  the 
Interagency  Hazard  Mitigation  Teams 
and  the  Hazard  Mitigation  Survey 
Teams,  which  are  part  of  the  post- 
disaster  process,  assist  in  eariy 
identification  of  measures  to  be  funded 
under  section  404.  These  and  other 
mitigation  plans,  programs,  and 
activities  within  the  disaster  area  should 
be  coordinated  so  that  the  Hazard 
Mitigation  Grant  Program  can  be  used  in 
the  most  effective  maimer  possible  to 
reduce  the  potential  for  future  losses 
fit)m  natural  disasters  within  the 
disaster  area. 

In  the  past,  mitigation  has  been 
encouraged  in  a  number  of  ways.  Rrst, 
prior  to  the  enactment  of  Pub.  L  lOO- 
707.  section  406  of  the  Disaster  Relief 
Act  of  1974  required  State  and  local 
governments  to  evaluate  the  hazards  in 
the  disaster  area  and  take  steps  to 
mitigate  these  hazards.  (Section  406  was 
renumbered  in  its  entirety  as  section  409 
of  the  Stafford  Act  pursuant  to  Pub.  L 
100-707.)  Section  406  regulations  at  44 
CFR  Part  205  Subpart  M  required  State 
and  local  governments  to  prepare  and 
implement  hazard  mitigation  plans  as  a 
condition  of  receiving  Federal  disaster 
assistance.  (After  passage  of  the 
Stafford  Act,  44  CFR  Part  205  Subpart  M 
was  reissued  without  change  at  44  CFR 
Part  206  Subpart  M  for  use  in  disasters 
declared  after  the  effective  date  of  Pub. 
L.  100-707,  i.e.,  November  23, 1988.) 
These  plans  are  due  to  FEMA  180  days 
after  the  declaration.  The  objective  of 
these  plans  is  to  encourage  the  Slate 
and  local  governments  to  conduct  a 
systematic  assessment  of  their 
mitigation  capabilities  and  to  develop  a 
long  term  comprehensive  plan  or 
strategy  to  limit  vulnerability  to  hazards. 

Hazard  evaluation,  as  it  pertains  to 
sections  404  and  409  of  the  Stafford  Act, 
means  an  evaluation  of  State  or  local 
vulnerability  to  natural  hazards,  rather 
than  hazardous  materials,  radiological 
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hazards,  or  other  types  of  technological 
hazards,  unless  these  hazards  are  a  part 
of  the  major  disaster  under  which 
section  404  funds  are  made  available 
and  are  a  part  of  the  section  409 
mitigation  plan.  A  key  part  of  the 
planning  process  is  the  Federal/State/ 
local  hazard  mitigation  survey  teams 
which  identify  immediate  mitigation 
opportunities  and  long  range  issues  to 
be  addressed  in  the  section  409  plan. 
These  survey  teams  are  critical  in  the 
early  identification  of  mitigation 
measures  to  be  funded  under  section 
404.  The  mitigation  planning 
requirement  under  section  409  of  the 
Stafford  Act  is  particularly  Important  to 
the  Hazard  Mitigation  Grant  Program 
because  all  measures  identified  for 
funding  under  section  404  must  be 
consistent  with  and  a  part  of  the 
evaluation  of  hazards  conducted  under 
section  409. 

A  second  major  post-disaster  hazard 
mitigation  acUvity  is  the  Interagency 
Hazard  Mitigation  Team  activated  after 
flood  related  disasters.  In  19ea  die 
Office  of  Management  and  Budget 
issued  a  directive  to  twelve  Federal 
agencies  requiring  diem  to  coordinate 
post-flood  disaster  assistance  and 
recovery  planning  and  to  emphasize 
nonstructural  flood  hazard  mitigaUon 
measures,  to  the  greatest  extent 
possible,  as  part  of  an  effort  to  minimize 
Federal  expenditures.  The  Interagency 
Agreement  for  Nonstructural  Flood 
Damage  Reduction  signed  by  Uiese 
agencies  created  interagency, 
intergovernmental,  and  interdisciplinary 
teams  which  idenUfy  and  recommend 
approaches  for  recovery  and  mitigaUon 
actions  UuDugh  die  production  of  a 
mitigation  report  15  days  after  die 
declaration.  These  interagency  teams 
often  identify  mitigaUon  issues  to  be 
addressed  in  die  State's  secUon  409 
hazard  miUgaUon  plan,  and  in  die  case 
of  Hood  disasters  replace  die  mitigation 
survey  team. 

A  third  post-disaster  mitigaUon 
activity  is  die  mitigation  required  under 
Uie  public  assistance  program. 
Historically.  FEMA  has  approached 
mitigaUon  under  die  public  assistance 
program  in  duee  basic  ways:  by 
requiring  disaster  assistance  applicanU 
to  perform  mitigaUon  measures  as  a  part 
of  the  Hoodplaln  management  review 
process:  by  incorporating  mitigation 
measures  into  the  repair  or 
reconstruction  of  facilities  through 
existing  code  requirements;  and  by 
allowing  a  small  portion  of  disaster 
assistance  grants  to  be  used  for 
mitigation  {formerly  referred  to  as 
"disasterproofing"). 


Under  new  44  CFR  Part  206 
regulations.  FEMA  has  strengthened  its 
emphasis  on  mitigation  through  die 
public  assistance  program.  First,  cost- 
effective  hazard  mitigation  measures 
identified  through  floodplain 
management  review  or  by  other  means, 
and  required  by  FEMA,  are  an  eligible 
grant  activity.  There  is  no  limit  on  die 
percentage  of  the  grant  amount  to  be 
used  for  mitigation  so  long  as  the 
measure  is  cost-effective.  This  includes 
mitigation  actions  formeriy  covered 
under  the  concept  of  disasterproofing. 
Second,  FEMA  will  fund  public 
assistance  work  necessary  to  meet  code 
requirements  adopted  after  the 
declaration,  as  well  as  those  in  place 
prior  to  the  disaster,  when  such 
standards  apply  to  die  type  of  work 
being  performed.  Code  requirements  can 
be  adopted  after  the  declaration  but 
must  be  adopted  before  project 
approval.  Section  404  funding  is  not  to 
be  used  to  fund  any  type  of  mitigation 
measure  that  might  otherwise  be  eligible 
under  public  assistance,  diough  secUon 
404  funding  might  be  used  to 
complement  or  enhance  mitigation 
funded  under  public  assistance. 

Major  provisions  of  the  secUon  404 
interim  regulations  are  oudined  below, 
along  widi  a  discussion  of  key  portions 
of  the  regulations. 

1.  The  total  estimate  of  Federal 
assistance  available  for  the  Hazard 
Mitigation  Grant  Program  shall  be  based 
on  10  percent  of  the  Federal  share  of  the 
FEMA  estimate  of  all  Damage  Survey 
Reports  under  section  406  of  die  Stafford 
Act  (public  assistance  permanent 
restorative  work).  Federal  contributions 
can  be  up  to  50  percent  of  die  cost  of  the 
hazard  mitigation  measures  approved 
for  funding. 

—FEMA  must  determine  when  die 
final  estimate  is  set  so  diat  a  firm  figure 
for  section  404  funding  can  be 
established.  The  final  10  percent  figure 
will  be  based  on  die  estimate  of  the 
Federal  share  of  all  initial  approved 
Damage  Survey  Reports  (DSR's).  Until 
such  time  as  this  figure  is  known,  the 
State  will  operate  under  a  FEMA 
estimate  of  die  amount  of  funds 
expected  to  be  avaUable  under  section 
404.  The  first  estimate  will  be  based  on 
the  preliminary  damage  assessment,  and 
will  be  refined  as  more  information 
becomes  available  from  public 
assistance.  Because  of  the  period  of 
months  over  which  section  404  projects 
will  be  identified,  it  is  not  essential  to 
lock  into  a  final  ceiling  of  funding  until  a 
reasonably  reliable  figure  can  be 
determined. 

—The  full  amount  of  Federal  funds 
available  under  section  404  is  based  on 


the  Federal  share  of  the  section  406 
grants.  Hence,  if  the  section  406  grants 
are  75  percent  Federal  and  25  percent 
State  funded,  total  section  404  funding 
will  be  based  on  the  75  percent  Federal 
share.  Even  though  section  404  funds  are 
based  on  a  percentage  of  public 
assistance  funding,  the  measures  funded 
under  section  404  are  not  limited  to 
measures  that  protect  public  facilities. 
Section  404  projects  are  derived  from 
the  full  range  of  measures  identified  in 
the  hazard  mitigation  plan  developed 
under  section  409. 

—The  law  states  that  the  President 
may  contribute  up  to  50  percent  of  the 
cost  of  hazard  mitigation  measures.  The 
Federal  share  of  the  mitigation  measures 
will  typically  be  50  percent  of  the  cost  of 
the  measures,  unless  the  State  or 
subgrantees  wish  to  contribute  more  in 
order  to  increase  the  total  amount 
available  for  mitigation.  In  no  instance 
will  the  Federal  share  exceed  50  percent 
or  exceed  the  final  10  percent  estimate 
of  section  406  funding.  Any  specific 
requirements  for  die  cost-share  will  be 
established  in  the  FEMA-State 
Agreement. 

2.  The  State  is  designated  as  the 
grantee  to  which  funds  are  awarded  and 
which  will  be  accountable  for  the  use  of 
those  funds.  State  agencies,  local 
governments,  certain  private  nonprofit 
organizations,  and  Indian  tribes  are 
eligible  subgrantees.  Key  State 
responsibilities  for  program 
management  include  determination  of 
eligible  applicants,  identification  and 
selection  of  projects  for  which  funding  is 
requested,  identification  of  a  State 
Hazard  Mitigation  Officer  to  serve  as  a 
point  of  contact  for  all  program  matters, 
and  development  of  a  State 
administrative  plan  that  outlines 
procedures  for  administration  of  the 
program. 

— In  accordance  with  the  "common 
rule"  adopted  by  FEMA  at  44  CFR  Part 
13,  Uniform  AdminisU-ative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,  States  will  be  given 
as  much  flexibility  and  authority  as 
possible  in  the  management  of  the 
Hazard  Mitigation  Grant  Program. 
States  will  act  as  the  grantee  with 
overall  financial  and  management 
responsibility  for  the  program  and  will 
be  responsible  for  all  interface  with  the 
applicants  and  subgrantees.  The  States 
responsibilities  will  be  governed  by  44 
CFR  Part  13.  by  the  requirements  of  44 
CFR  Part  206  Subpart  N,  and  by  any 
other  pertinent  requirements  that  may 
apply  to  grant  programs.  FEMA  will 
provide  technical  assistance  necessary 
to  implement  the  program. 


— ^The  State  is  responsible  as  grantee 
for  ensuring  that  applicants  meet  the 
basic  eligibility  for  subgrantees 
described  at  §  206.434,  and  that 
applicants  receive  adequate  notification 
of  the  availability  of  and  requirements 
for  funding.  Procedures  for  carrying  out 
these  requirements  are  to  be  contained 
in  the  State  administrative  plans  for 
hazard  mitigation  described  under 
S  206.437. 

— ^The  State  will  determine  priorities 
for  funding  under  section  404.  These 
priorities  must  be  consistent  with  the 
requirements  of  Subpart  N,  with  die 
State's  administrative  plan  for  hazard 
mitigation,  and  with  the  section  409 
hazard  mitigation  plan  for  the  disaster. 
FEMA  will  work  witii  Uie  State  through 
normal  post-disaster  mitigation 
processes  to  ensure  that  effective  and 
worthwhile  mitigation  measures  are 
selected  for  funding. 

— A  key  responsibility  of  the  State  is 
to  appoint  a  State  Hazard  MitigaUon 
Officer  (SHMO)  with  overall  program 
responsibility  for  the  section  404 
program.  The  SHMO  is  also  responsible 
for  the  development  of  the  section  409 
plan,  which  is  the  tool  for  idenUfying 
mitigation  measures  to  be  funded. 
Though  overall  program  responsibility 
rests  widi  the  SHMO,  who  typically 
works  in  an  emergency  management  or 
natural  resources  type  of  agency,  the 
SHMO  must  rely  on  the  support  and 
resources  of  all  other  key  State  agencies 
that  have  a  role  in  mitigation  and 
recovery.  The  SHMO  will  woric  closely 
with  the  FEMA  Hazard  Mitigation 
Officer  on  the  implementation  of  all 
disaster  related  mitigation  programs  and 
activities. 

— ^The  State  must  have  an  approved 
administrative  plan  for  hazard 
mitigation  in  order  to  receive  funding 
under  the  section  404  program.  TTie 
administrative  plan  outlines  all  financial 
and  administrative  procedures  that  the 
State  will  follow  to  implement  the 
Hazard  Mitigation  Grant  Program.  The 
Plan  not  only  assures  FEMA  that  die 
State  has  the  capability  to  manage  the 
program,  but  establishes  essential 
procedures  for  the  State's  interface  with 
FEMA  and  with  the  subgrantees.  All 
States  are  required  to  develop  such  a 
plan  within  180  days  of  publication  of 
these  regulations.  The  administrative 
plan  is  discussed  in  greater  detail  below. 
3.  The  regulation  establishes  minimum 
criteria  for  mitigation  measures  eligible 
for  funding  under  the  Hazard  Mitigation 
Grant  Program.  Any  tj^je  of  measure  is 
eligible  for  funding  so  long  as  the 
measure  benefits  the  disaster  area  and 
meets  the  basic  project  eligibility 
established  in  Subpart  N.  It  is  die  State's 
responsibility  to  identify  and  select 


mitigation  projects.  FEMA  has  final 
apnroval  of  all  measures  selected  for 
funding  under  section  404. 

—Subpart  N  establishes  minimum 
criteria  that  all  projects  must  meet  in 
order  to  qualify  for  section  404  funding 
at  §  206.434.  A  State  may  estabUsh 
additional  criteria  through  its 
administrative  plan.  The  criteria  found 
in  Subpart  N  are  based  on  the 
provisions  of  section  404  and  on  sound 
mitigation  and  environmental  practices. 

— ^The  first  requirement  is  that 
projects  must  follow  an  evaluation  of 
hazards  under  section  409.  Projects  may 
be  identified  at  any  point  in  the  section 
409  planning  process.  They  may  be 
identified  in  a  previous  section  409  plan 
developed  by  the  State,  by  die 
mitigation  survey  team  or  interagency 
team,  or  as  the  State  develops  the 
secUon  409  plan  or  update  for  the 
current  disaster.  Projects  may  also  be 
identified  dirough  other  mitigation  plans 
for  the  disaster  area,  such  as  hurricane, 
earthquake,  dam  safety,  or  landslide 
plans,  or  through  other  mitigation  plans 
that  may  have  been  developed  for 
specific  communities.  Such  plans  should 
be  consistent  with  plans  developed 
under  section  409,  and  should  in  fact  be 
considered  in  the  section  409  planning 
process.  Because  section  409  requires  an 
evaluation  of  all  natural  hazards  in  the 
designated  area,  measures  identified  in 
the  plan  and  selected  for  fimding  do  not 
necessarily  need  to  provide  protection 
from  the  type  of  hazard{s)  covered  in  the 
declaration,  though  priority  may  be 
given  to  those  hazard(s).  For  example,  a 
declaration  may  be  made  for  tornadoes, 
high  winds,  and  storms,  but  if  repair  and 
reconstruction  is  occurring  in  a  flood 
hazard  area,  flood  hazard  mitigaUon 
measures  may  be  selected  for  funding. 

— Second,  projects  must  have  a 
beneficial  impact  on  the  disaster  area 
although  they  might  not  necessarily  be 
located  in  the  disaster  area.  For 
example,  land  treatment  and  erosion 
control  measures  outside  of  the  disaster 
area  might  be  funded  so  long  as  those 
measures  have  a  beneficial  impact  on 
the  disaster  area.  A  measure  may  also 
have  an  impact  beyond  the  disaster 
area,  such  as  the  adoption  of  a 
statewide  standard. 

— ^Third,  the  measures  must  be  in 
conformance  with  Executive  Order 
11988  and  Executive  Order  11990;  44 
CFR  Part  9,  Floodplain  Management  and 
Protection  of  Wetlands;  and  44  CFR  Part 
10,  Environmental  Considerations.  ITie 
State  (through  information  submitted  by 
the  applicant)  will  need  to  provide 
adequate  environmental  information  to 
FEMA  so  that  an  environmental 
assessment  of  the  project(s)  can  be 
completed.  It  is  expected  that  the  State 


environmental  agency  would  be 
involved  in  this  process,  and  that  the 
State  might  follow  procedures  that  have 
already  been  established  to  meet 
environmental  requirements  of  other 
grant  programs. 

—Fourth,  projects  must  solve  a 
problem  independently  or  constitute  a 
functional  portion  of  a  solution  where 
there  is  assurance  that  the  project  as  a 
whole  will  be  completed.  Independent 
studies  which  are  not  intended  to  result 
in  a  project(s)  with  measurable  cost 
savings  are  not  eligible.  For  example,  a 
study  to  determine  the  location  of  debris 
basins  might  be  funded  as  part  of  an 
overall  project  to  construct  debris 
basins.  A  study  to  merely  determine  the 
extent  of  a  hazard  in  a  community 
would  not  be  eligible. 

—A  key  criteria  of  all  measures 
funded  under  section  404  is  that  they  be 
cost-effective,  and  that  the  measure 
being  proposed  is  the  most  cost-effective 
of  a  range  of  alternatives.  The  applicant 
must  demonsU-ate  that  the  measure  is 
cost-effective,  using  the  broad  guidelines 
provided  in  S  206.434.  To  determine 
cost-effectiveness  both  benefits  and 
costs  must  be  calculated  on  a  net 
present  value  basis.  For  the  purpose  of 
this  calculation  applicants  will  use  the 
discount  rate  of  ten  percent,  as 
established  in  OMB  Circular  No.  A-94. 
Section  404  projects  may  be  of  any 
nature  that  will  result  in  cost-effective 
protection  to  public  or  private  property, 
whether  structural  or  nonstructural.  The 
list  of  types  of  projects  contained  in 
S  206.434  is  by  no  means  exhaustive. 

— Section  404  funds  are  not  intended 
to  be  used  as  a  substitute  or 
replacement  to  fund  projects  or 
programs  that  are  authorized  by  other 
Federal  authorities.  In  fact,  section  404 
funds  should  be  considered  as  a  source 
of  last  resort  when  seeking  mitigation 
funding.  Section  404  funds  can  he 
packaged  with  other  Federal.  State, 
local,  or  private  funds  to  develop  a 
comprehensive  mitigation  solution. 
However.  secUon  404  funds  are  not  to  be 
used  as  die  cost-share  for  other  Federal 
programs,  nor  are  other  Federal  funds  to 
be  used  as  the  cost-share  for  section  404. 
For  example,  if  National  Flood 
Insurance  Program  Section  1362  funds 
are  available  to  acquire  and  relocate 
flood  damaged  structures,  section  404 
funds  might  be  used  to  purchase  other 
structures  in  the  area  that  do  not  qualify 
for  SecUon  1362  funding  to  avoid  a 
checkerboard  pattern  in  the  purchase  of 
property. 

— ^It  is  the  State's  responsibility  to 
identify  and  select  hazard  mitigation 
projects.  Basic  selection  criteria  must  be 
included  in  the  State's  administrative 
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plan,  though  additional  specific  criteria 
might  be  identified  for  a  particular 
disaster.  Selection  criteria  must  at  a 
minimum  meet  the  requirements  of 
S  206.435.  The  intent  of  the  basic  criteria 
outlined  in  Subpart  N  is  to  ensure 
selection  of  the  best  and  most  effective 
mitigation  measures.  Projects  to  be 
selected  must  be  consistent  with  the 
section  409  plan,  and  will  be  identified 
as  part  of  the  normal  post-disaster 
mitigation  processes,  with  FEMA 
providing  technical  assistance  to  the 
State. 

4.  The  Governor's  Authorized 
Representative  (GAR)  serves  as  the 
grant  administrator  and  is  responsible 
for  submitting  an  application  to  FEMA 
that  contains  basic  information  on 
mitigation  projects  for  which  funding  is 
requested.  In  order  to  take  advantage  of 
post-disaster  mitigation  opportunities, 
the  application,  which  will  contain  one 
or  more  projects,  is  due  within  60  days 
of  the  disaster  declaration.  Supplements 
to  the  application  will  be  submitted  as 
additional  projects  are  identified,  or  as 
previously  approved  projects  are 
amended.  All  projects  are  to  be 
identified  within  80  days  of  FEMA 
approval  of  the  section  409  hazard 
mitigation  plan  prepared  as  a  condition 
of  receiving  Federal  disaster  assistance. 
The  Regional  Director  has  the  authority 
to  extend  these  dates  upon  submission 
of  adequate  justification  from  the  State. 
—As  grantee,  the  State  is  responsible 
for  financial  and  administrative 
management  of  the  program.  This 
includes  providing  technical  advice  and 
assistance  to  eligible  subgrantees.  and 
ensuring  that  all  potential  applicants  are 
aware  of  assistance  available  and 
submission  of  those  documents 
necessary  for  grant  award.  It  is  critical 
that  the  State  have  sound  procedures 
outlined  in  the  administrative  plan  to 
ensure  that  all  applicants  and 
subgrantees  receive  adequate 
information  and  fair  treatment  under  the 
program. 

—The  application,  due  within  60  days 
of  the  declaration,  must  include  a 
Standard  Form  424  and  a  narrative 
statement  describing  each  measure  for 
which  funding  is  requested,  as  outlined 
in  9  206.436.  The  application  will 
identify  one  or  more  mitigation 
measures  for  which  funding  is 
requested.  As  additional  measures  are 
identified  or  as  modifications  are  made 
to  previously  funded  measures, 
supplements  to  the  application  will  be 
submitted  to  FEMA.  The  intent  here  is  to 
be  consistent  with  other  timelines  for 
applications  under  disaster  assistance, 
and  to  encourage  applicants  to  identify 
those  typos  of  mitigation  measures  that 


must  be  implemented  quickly  before 
recovery  begins.  Based  on  discussions 
with  FEMA  and  State  staff,  it  was 
determined  that  it  is  reasonable  to 
assume  that  at  least  one  mitigation 
measure  would  be  identified  within  the 
first  60  days  following  a  declaration, 
though  comments  are  being  sought  on 
the  adequacy  of  this  timeframe.  It  is 
expected  that  additional  mitigation 
measures  will  be  identified  and 
submitted  to  FEMA  for  funding  for 
several  months  after  the  declaration. 
throughout  the  development  of  the 
section  409  mitigation  plan.  All 
supplements  for  the  purpose  of 
identifying  new  measures  to  be  funded 
are  to  be  submitted  to  FEMA  within  60 
days  of  FEMA  approval  of  the  section 
409  plan.  The  section  409  plan  is  due  180 
days  after  the  disaster  declaration, 
though  States  may  receive  an  extension 
of  that  date  if  justified.  In  the  past. 
States  have  often  requested  and  been 
granted  extensions  to  the  due  date  of  the 
section  409  plan,  generally  up  to  1  year 
after  the  declaration.  Allowing 
approximately  1  month  for  FEMA 
approval  of  the  section  409  plan.  States 
will  typically  have  90  days  after  the 
completion  of  the  section  409  plan  to 
submit  new  measures  for  section  404 
funding.  If  justified,  the  FEMA  Regional 
Director  can  grant  extensions  to  either 
the  application  date  or  the  date  of  the 
final  supplement  for  new  measures.  In 
setting  the  deadlines  for  these 
submissions.  FEMA  is  attempting  to 
strike  a  balance  between  encouraging 
early  identification  of  mitigation 
measures  that  must  be  implemented 
before  recovery  begins,  and  allowing 
sufficient  time  to  select  the  most 
appropriate  measures  contained  in  the 
section  409  plan. 

—Though  it  is  up  to  the  State  and  to 
the  applicants  to  identify  potential 
measures  for  funding,  and  though  the 
State  establishes  criteria  for  selecting 
projects  to  be  funded.  FEMA  does  have 
final  approval  of  funding  for  all  projects. 
It  is  therefore  essential  that  FEMA  and 
the  State  work  together  closely 
throughout  the  identification  and 
selection  process  to  ensure  that  program 
guidelines  are  being  followed  and  that 
appropriate  and  worthwhile  mitigation 
measures  are  identified. 

5.  The  State  must  submit  an 
administrative  plan  outlining  the 
procedures  for  administration  of  the 
Hazard  Mitigation  Grant  Program  within 
180  days  following  publication  of  these 
regulations.  This  regulation  outlines  the 
points  which  must  be  addressed  in  the 
State  administrative  plan.  Hazard 
mitigation  funding  cannot  be  awarded 


without  receipt  and  approval  of  the  plan 
by  FEMA. 

— As  grantee,  it  is  essential  that  the 
State  have  an  administrative  plan  in 
place  that  details  financial  and 
administrative  procedures  for 
implementation  of  the  program.  Funds 
shall  not  be  awarded  under  section  404 
until  a  State  administrative  plan  for 
hazard  mitigation  has  been  approved. 
All  States  are  encouraged  to  develop 
administrative  plans  as  quickly  as 
possible  so  that  section  404  funding  is 
not  delayed  in  the  event  of  a  disaster. 
FEMA  now  also  requires  an 
administrative  plan  for  public  assistance 
under  44  CFR  Part  206  (54  FR 11610: 
March  21. 1989).  The  administrative 
plans  for  hazard  mitigation  and  public 
assistance  will  have  many  similarities, 
particularly  in  terms  of  financial 
rocedures  and  grant  management.  States 
can  use  the  Disaster  Preparedness 
Improvement  Grant  (44  CFR  Part  300)  as 
a  means  of  preparing  and  keeping  these 
administrative  plans  up  to  date. 

—It  is  not  intended  that  the  plan  for 
hazard  mitigation  be  a  lengthy 
document.  The  emphasis  should  be  on 
providing  useful  guidance  to  the  State 
on  the  procedures  necessary  to 
implement  the  program.  At  a  minimum, 
the  plan  must  address  the  criteria 
outlined  in  i  206.437.  It  is  expected  that 
the  administrative  plan  will  become  part 
of  the  State's  overall  emergency 
response  or  operations  plan  as  a 
separate  annex  or  chapter.  Following 
each  major  disaster  declaration,  the 
State  shall  prepare  any  necessary 
updates,  guidance,  or  changes  in  the 
administration  of  the  program. 

6.  The  regulations  establish  guidelines 
incorporating  the  grant  management 
procedures  of  44  CFR  Part  13  and  the 
audit  requirements  of  44  CFR  Part  14. 
The  regulations  describe  how  the  CAR 
shall  handle  cost  overruns,  progress 
reports,  advance  of  funds,  payment  of 
claims,  and  appeals.  Specific  guidance 
on  allowable  project  and  administrative 
costs  is  provided. 

—As  grantee,  the  State  has  primary 
responsibility  for  project  management 
and  accountability  of  funds  as 
indicated  in  44  CFR  Part  13,  and  is 
responsible  for  ensuring  that 
subgrantees  meet  all  program  and 
administrative  requirements.  The 
procedures  needed  to  accomplish  this 
should  be  included  in  the  State's 
administrative  plan. 
—Because  funding  of  mitigation 
measures  is  based  on  an  estimate  of 
costs,  it  is  expected  that  cost  overruns 
and  underruns  will  occur.  For  cost 
overruns  under  10  percent,  the  GAR 
has  the  authority  to  approve  overruns. 


so  long  as  they  are  offset  by 
underruns  on  other  projects.  If  cost 
overruns  exceed  10  percent  of  the 
approved  project  cost,  the  GAR  must 
submit  a  request  with  a 
recommendation  to  the  Regional 
Director  for  a  final  determination.  All 
problems  or  circumstances  affecting 
completion  dates,  scope  of  work,  or 
project  costs  that  are  not  consistent 
with  the  approved  grant  conditions 
must  be  reported  to  FEMA  through 
quarterly  reports.  The  intent  is  to 
allow  the  State  a  reasonable  amount 
of  freedom  in  managing  the  program 
and  not  to  burden  FEMA  with  minor 
adjustments  to  the  projects,  while  at 
the  same  time  providing  F^iA  an 
adequate  level  of  information  and 
oversight  on  a  regular  basis. 
—In  accordance  with  44  CFR  Part  13. 
and  as  established  in  section  406  of 
the  Stafford  Act  the  States  and 
subgrantees  are  allowed  certain  costs 
in  administering  the  program. 
Subgrantee  administrative  expenses, 
and  extraordinary  costs  incuired  by 
the  State,  are  provided  for  on  a 
percentage  basis  under  44  CFR 
206.228,  Allowable  Cost  (public 
assistance).  Costs  of  State  personnel 
(regular  time  salaries  only)  assigned 
to  administer  the  Hazard  Mitigation 
Grant  Program  may  be  eligible  when 
approved  by  the  Regional  Director  as 
outlined  in  {  206.439.  The  staffing 
pattern  for  which  funding  is  requested 
must  be  in  accordance  with  the  State 
administrative  plan.  This  is  another 
area  of  the  program  where  it  is 
essential  to  have  clear  and  adequate 
procedures  contained  within  the 
administrative  plan. 
— ^The  timelines  established  for  appeals 
under  §  206.440  are  consistent  with 
the  timelines  established  for  other 
disaster  assistance  programs  and  are 
in  conformance  with  the  Stafford  Act. 
The  first  level  to  which  the  GAR 
submits  an  appeal  is  the  Regional 
Director,  with  the  Associate  Director 
of  State  and  Local  Programs  and 
Support  as  the  second  and  final  level 
of  appeal 

For  further  information  on  the  Hazard 
Mitigation  Grant  Program,  contact 
Patricia  Stahlschmidt  at  202-646-3678. 

Environmental  Considerations 

An  environmental  assessment  has 
been  prepared,  leading  to  the 
determination  that  this  rule  will  not 
have  a  significant  impact  on  the 
environment  and  that  an  Environmental 
Impact  Statement  is  not  required.  The 
assessment  is  available  for  review  at  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel.  Federal  Emergency 
Management  Agency.  500  C  Street  SW., 
Washington.  DC  20472. 
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Regulatory  Flexibility 

FEMA  has  determined  that  this  rule  is 
not  a  major  rule  under  Executive  Order 
12291.  and  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  Hence,  no 
regulatory  impact  analyses  have  been 
prepared. 

Federalism  Assessment 

In  promulgating  this  rule.  FEMA  has 
considered  the  President's  Executive 
Order  on  Federalism  issued  on  October 
26. 1987  (E.0. 12612,  52  FR  41685).  The 
purpose  of  the  Order  is  to  assure  the 
appropriate  division  of  governmental 
responsibilities  between  national 
government  and  the  States.  Among  other 
provisions,  this  rule  implements  the 
requirement  that  agency  rules  be  in 
accordance  with  the  so-called  common 
rule,  adopted  by  FEMA  at  44  CFR  Part 
13.  Uniform  Administrative 
Requirements  for  Gremts  and 
Cooperative  Agreements  to  State  and 
Local  Governments.  These  regulations 
conform  FEMA  assistance  to  Executive 
Order  12612.  To  describe  this,  a 
Federalism  assessment  has  been 
prepared.  It  may  be  obtained  or 
reviewed  at  the  Office  of  the  Rules 
Docket  Clerk,  Federal  Emergency 
Management  Agency.  500  C  Street  SW., 
Washington,  DC  20472. 

Reporting  Requirements 

The  information  collection 
requirements  in  this  interim  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980,  as  amended,  44  U.S.C.  3501 
et  seq.  Submit  comments  on  these 
requirements  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  726  Jackson  Place  NW., 
Washington,  DC  20503  marked 
"Attention:  Ms.  Pamela  Barr,  FEMA 
Desk  Officer."  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements. 

List  of  Subjects  in  44  CFR  Part  206 

Disaster  assistance:  General,  The 
declaration  process.  Emergency 
assistance.  Individual  assistance.  Public 
assistance,  The  Coastal  Barrier 
Resources  Act,  Community  disaster 
loans.  Fire  suppression.  Hazard 
mitigation. 

Accordingly,  FEMA  is  amending 
Chapter  I,  of  Subchapter  D,  Part  206  of 
Title  44  as  follows: 

PART  206— {AMENDED] 

1.  The  authority  citation  for  Part  206 
continues  to  read  as  follows: 


Autbority:  The  Robert  T.  Stafford  Disaster 
Relief  and  EmergencyAssistance  Act.  Pub.  L 
93-288,  as  amended  by  Pub.  L  100-707;  42 
U.S.C.  5121.  et  seq.;  Reorganization  Plan  No.  3 
of  1978;  E.0. 12148:  and  E.0. 12673. 

2.  By  adding  Subpart  N  to  read  as 
follows: 

Subpwt  N— Hazard  Mitigation  Grant 


206.430  General 

206.431  Definitions. 

206.432  Federal  Grant  Assistance. 

206.433  State  Responsibilities 

206.434  Eligibility 

206.435  Project  Identification  and  Selection 
Criteria 

206.436  Application  Procedures 

206.437  State  Administrative  Plan 

206.438  Project  Management 

206.439  Allowable  Costs 

206.440  Appeals 

Subpart  N— Hazard  Mitigation  Grant 
Program 

§206.430    Gaiwrai 

TTiis  subpart  provides  guidance  on  the 
adihinistration  of  hazard  mitigation 
grants  made  under  the  provisions  of 
section  404  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (Pub.  L  93-288,  as 
amended)  hereafter  referred  to  as  the 
Stafford  Act 

S  206.431    Oefinitiona. 

(a)  "Applicant"  means  a  State  agency, 
local  government  or  eligible  private 
nonprofit  organization,  as  defined  in 
Subpart  H  of  this  regulation,  submitting 
an  application  to  the  GAR  for  assistance 
under  the  Hazard  Mitigation  Grant 
Program. 

(b)  "Application"  means  the  initial 
request  for  section  404  funding,  to  be 
submitted  to  FEMA  by  the  State  within 
60  days  of  the  declaration,  as  outlined  in 
§  206.436. 

(c)  "Grant"  means  an  award  of 
financial  assistance.  The  total  grant 
award  shall  not  exceed  ten  percent  of 
the  estimated  total  eligible  Federal 
share  of  all  Damage  Survey  Reports 
(DSR's)  under  section  406  of  the  Stafford 
Act. 

(d)  "Grantee"  means  the  government 
to  which  a  grant  is  awarded  and  which 
is  accountable  for  the  use  of  the  funds 
provided.  The  grantee  is  the  entire  legal 
entity  even  if  only  a  particular 
component  of  the  entity  is  designated  in 
the  grant  award  document.  For  purposes 
of  this  regulation,  except  as  noted  in 

§  206.436(f).  the  State  is  the  grantee. 

(e)  "Hazard  Mitigation  Survey  Team 
(HMST)"  means  the  FEMA/State/Local 
survey  team  that  is  activated  following 
disasters  to  identify  immediate 
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mitigation  opportunities  and  issues  to  be 
addressed  in  the  section  409  Hazard 
Mitigation  Plan.  The  HMST  may  include 
representatives  of  other  Federal 
agencies,  as  appropriate. 

(f)  "Interagency  Hazard  Mitigation 
Team  (IHMT)"  means  the  mitigation 
team  that  is  activated  following  flood 
related  disasters  pursuant  to  the  July  10. 
1980  Office  of  Management  and  Budget 
directive  on  Nonstructural  Flood 
Protection  Measures  and  Flood  Disaster 
Recovery,  and  the  subsequent  December 
15. 1980  Interagency  Agreement  for 
Nonstructural  Damage  Reduction. 

(g)  "Measure"  means  any  mitigation 
measure,  project,  or  action  proposed  to 
reduce  risk  of  future  damage,  hardship, 
loss  or  suffering  from  disasters.  The 
term  "measure"  is  used  interchangeably 
with  the  term  "project"  in  the 
regulations. 

(h)  "Project"  means  any  mitigation 
measure,  project,  or  action  proposed  to 
reduce  risk  of  future  damage,  hardship, 
loss  or  suffering  from  disasters.  The 
term  "project"  is  used  interchangeably 
with  the  term  "measure"  in  the 
regulations. 

(i)  "Section  400  Hazard  Mitigation 
Plan"  is  the  hazard  mitigation  plan 
required  under  section  400  as  a 
condition  of  receiving  Federal  disaster 
assistance  under  Pub.  L  93-288.  as 
amended.  The  section  409  plan  is  the 
basis  for  the  identification  of  measures 
to  be  funded  under  section  404. 

(j)  "State  Administrative  Plan  for  the 
Hazard  Mitigation  Grant  Program" 
means  the  plan  developed  by  the  State 
to  describe  the  procedures  for 
administration  of  the  Hazard  Mitigation 
Grant  Program.  „ 

(k)  "State  Hazard  Mitigation  Officer 
is  the  representative  designated  by  the 
GAR  as  the  responsible  individual  on  all 
matters  related  to  the  Hazard  Mitigation 
Grant  Program. 

(I)  "Subgrant"  means  an  award  of 
nnancial  assistance  under  a  grant  by  a 
grantee  to  an  eligible  subgrantee. 

(m)  "Subgrantee"  means  the 
government  or  other  legal  entity  to 
which  a  subgrant  is  awarded  and  which 
is  accountable  to  the  grantee  for  the  use 
of  the  funds  provided.  Subgrantees  can 
be  a  State  agency,  local  government, 
private  non-profit  organization,  or 
Indian  tribe  as  outlined  in  S  206.434. 

{208.432    fdrnttgnrHmuMrnKm. 

(a)  General.  This  section  describes  the 
extent  of  Federal  funding  available 
under  the  State's  grant,  as  well  as 
limitations  and  special  procedures 
applicable  to  eadi. 

(b)  Limitations  on  Federal 
Expenditures.  The  total  of  Federal 
assistance  under  this  section  shall  not 


exceed  10  percent  of  the  estimated 
Federal  assistance  under  section  406. 
The  estimate  of  Federal  Assistance 
under  section  406  shall  be  based  on  the 
Regional  Director's  (RD)  estimate  of  all 
Damage  Survey  Reports  (DSR's). 
(c)  Cost  Sharing.  All  mitigation 
measures  approved  under  the  State's 
grant  will  be  subject  to  the  cost  sharing 
provisions  established  in  the  FEMA- 
State  Agreement.  FEMA  may  contribute 
up  to  50  percent  of  the  cost  of  measures 
approved  for  funding  under  the  Hazard 
Mitigation  Grant  Program.  The 
nonfederal  share  may  exceed  the 
Federal  share.  Costs  above  the  federally 
approved  estimate  for  mitigation 
measures  are  the  responsibility  of  the 
grantee  and  subgrantee.  (See 
S  206.438(b)  Cost  Overruns.) 

9206.433    Stat*  RMporaibiHtiM. 

(a)  Grantee.  The  State  will  be  the 
Grantee  to  which  funds  are  awarded 
and  will  be  accountable  for  the  use  of 
those  funds.  There  may  be  subgrantees 
within  the  State  government. 

(b)  Priorities.  The  State  will  determine 
priorities  for  funding.  This  determination 
must  be  made  in  conformance  with 
S  206.435. 

(c)  Hazard  Mitigation  Officer.  The 
State  must  appoint  a  Hazard  Mitigation 
Officer,  as  required  under  44  CFR  Part 
205  Subpart  M.  who  serves  as  the 
responsible  individual  for  all  matters 
related  to  the  Hazard  Mitigation  Grant 
Program. 

(d)  Administrative  Plan.  The  State 
must  have  an  approved  administrative 
plan  for  the  Hazard  Mitigation  Grant 
Program  in  conformance  with  S  206.437. 

§208.434    EIJgibMtty. 

(a)  Applicants.  The  following  are 
eligible  to  apply  for  the  Hazard 
Mitigation  Program  Grant: 

(1)  State  and  local  governments; 

(2)  Private  non-profit  organizations  or 
institutions  that  own  or  operate  a 
private  non-profit  facility  as  defined  in 
{  206.221(e): 

(3)  Indian  tribes  or  authorized  tribal 
organizations  and  Alaska  Native 
villages  or  organizations,  but  not  Alaska 
native  corporations  with  ownership 
vested  in  private  individuals. 

(b)  Minimum  Project  Criteria.  To  be 
eligible  for  the  Hazard  Mitigation  Grant 
Program,  a  project  must: 

(1)  Be  in  conformance  with  the  hazard 
mitigation  plan  developed  as  a 
requirement  of  section  409: 

(2)  Have  a  beneficial  impact  upon  the 
designated  disaster  area,  whether  or  not 
located  in  the  designated  area: 

(3)  Be  in  conformance  with  44  CFR 
Part  9.  Floodplain  Management  and 


Protection  of  Wetlands,  and  44  CFR  Part 
10,  Environmental  Considerations; 

(4)  Solve  a  problem  independently  or 
constitute  a  functional  portion  of  a 
solution  where  there  is  assurance  that 
the  project  as  a  whole  will  be 
completed.  Projects  that  merely  identify 
or  analyze  hazards  or  problems  are  not 
eligible: 

(5)  Be  cost-effective  and  substantially 
reduce  the  risk  of  future  damage, 
hardship,  loss,  or  suffering  resulting 
from  a  major  disaster.  The  grantee  must 
demonstrate  this  by  documenting  that 
the  project; 

(!)  Addresses  a  problem  that  has  been 
repetitive,  or  a  problem  that  poses  a 
significant  risk  if  left  unsolved, 

(ii)  Will  not  cost  more  than  the 
anticipated  value  of  the  reduction  in 
both  direct  damages  and  subsequent 
negative  impacts  to  the  area  if  future 
disasters  were  to  occur.  Both  costs  and 
benefits  will  be  computed  on  a  net 
present  value  basis, 

(iii)  Has  been  determined  to  be  the 
most  practical,  effective,  and 
environmentally  sound  alternative  after 
consideration  of  a  range  of  options, 

(iv)  Contributes,  to  the  extent 
practicable,  to  a  longterm  solution  to  the 
problem  it  is  intended  to  address, 

(v)  Considers  long-term  changes  to  the 
areas  and  entities  it  protects,  and  has 
manageable  future  maintenance  and 
modification  requirements. 

(c)  Types  of  Projects.  Projects  may  be 
of  any  nature  that  will  result  in 
protection  to  public  or  private  property. 
Eligible  projects  include,  but  are  not 
limited  to: 

(1)  Structural  hazard  control  or 
protection  projects; 

(2)  Construction  activities  that  will 
result  in  protection  from  hazards; 

(3)  Retrofitting  of  facilities; 

(4)  Acquisition  or  relocation; 

(5)  Development  of  State  or  local 
mitigation  standards; 

(6)  Development  of  comprehensive 
hazard  mitigation  programs  with 
implementation  as  an  essential 
component; 

(7)  Development  or  improvement  of 
warning  systems. 

(d)  Duplication  of  Programs.  Section 
404  funds  cannot  be  used  as  a  substitute 
or  replacement  to  fund  projects  or 
programs  that  are  available  under  other 
Federal  authorities. 

(e)  Packaging  of  Programs.  Section 
404  funds  may  be  packaged  or  used  in 
combination  with  other  Federal,  State, 
local,  or  private  funding  sources  when 
appropriate  to  develop  a  comprehensive 
mitigation  solution,  though  section  404 
funds  cannot  be  used  as  a  match  for 
other  Federal  funds. 
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S206.43S    PrajMt  idwitmartkMi  and 
••lection  crftoria. 

(a)  Identification.  It  is  the  State's 
responsibility  to  identify  and  select 
hazard  mitigation  projects.  All  funded 
projects  must  be  consistent  with  the 
State's  section  409  hazard  mitigation 
plan.  Hazard  mitigation  projects  may  be 
identified  through  the  section  409 
process,  or  through  any  other 
appropriate  means.  Procedures  for  the 
identification,  funding,  and  management 
of  mitigation  projects  shall  be  included 
in  the  State's  administrative  plan. 

(b)  Selection.  The  State  will  establish 
procedures  and  priorities  for  the 
selection  of  mitigation  measures.  At  a 
minimum  the  criteria  must  be  consistent 
with  the  criteria  stated  in  §  206.434(b) 
and  include: 

(1)  Measures  that  best  fit  within  an 
overall  plan  for  development  and/or 
hazard  mitigation  in  the  community, 
disaster  area,  or  State; 

(2)  Measures  that,  if  not  taken,  will 
have  a  severe  detrimental  impact  on  the 
applicant,  such  as  potential  loss  of  life, 
loss  of  essential  services,  damage  to 
critical  facilities,  or  economic  hardship 
on  the  community; 

(3)  Measures  that  have  the  greatest 
potential  impact  on  reducing  future 
disaster  losses; 

(c)  Other  Considerations.  In  addition 
to  the  selection  criteria  noted  above, 
consideration  should  be  given  to 
measures  that  are  designed  to 
accomplish  multiple  objectives  including 
damage  reduction,  environmental 
enhancement,  and  economic  recovery, 
when  appropriate. 

§206.436    Application  procedures. 

(a)  General.  This  section  describes  the 
procedures  to  be  used  by  the  State  in 
submitting  an  apphcation  for  funding  for 
hazard  mitigation  grants.  Under  the 
Hazard  Mitigation  Grant  Program  the 
State  is  the  grantee  and  is  responsible 
for  processing  subgrants  to  applicants  in 
accordance  with  44  CFR  Parts  13  and 
206. 

(b)  Governor's  Authorized 
Representative  (G.\R).  The  GAR  serves 
as  the  grant  administrator  for  all  funds 
provided  under  the  Hazard  Mitigation 
Grant  Program.  The  GAR's 
responsibilities  as  they  pertain  to 
procedures  outlined  in  this  section 
include  providing  technical  advice  and 
assistance  to  eligible  subgrantees,  and 
ensuring  that  all  potential  applicants  are 
aware  of  assistance  available  and 
submission  of  those  documents 
necessary  for  grant  award. 

(c)  Hazard  Mitigation  Application. 
Within  60  days  of  the  disaster 
declaration,  the  State  (GAR)  will  submit 
its  section  404  Hazard  Mitigation 


Application  to  the  FEMA  Regional 
Director  (RD).  The  Application  will 
identify  one  or  more  mitigation 
measures  for  which  funding  is 
requested.  The  Application  must  include 
a  Standard  Form  (SF)  424.  Application 
for  Federal  Assistance,  SF  424D, 
Assurances  for  Construction  Programs  if 
appropriate,  and  a  narrative  statement. 
The  narrative  statement  will  contain 
any  pertinent  project  management 
information  not  included  in  the  Stale's 
administrative  plan  for  Hazard 
Mitigation.  The  narrative  statement  will 
also  serve  to  identify  the  specific 
mitigation  measures  for  which  funding  is 
requested.  Information  required  for  each 
mitigation  measure  shall  include  the 
following: 

(1)  Name  of  the  subgrantee.  if  any; 

(2)  State  or  local  contact  for  the 
measiu-e; 

(3)  Location  of  the  project; 

(4)  Description  of  the  measure; 

(5)  Cost  estimate  for  the  measure; 

(6)  Analysis  of  the  measure's  cost- 
effectiveness  and  substantial  risk 
reduction,  consistent  with  §  206.434(b)- 

(7)  Work  schedule; 

(8)  Justification  for  selection; 

(9)  Alternatives  considered; 

(10)  Environmental  information 
consistent  with  44  CFR  Part  9, 
Floodplain  Management  and  Protection 
of  Wetlands,  and  44  CFR  Part  10, 
Environmental  Considerations; 

(d)  Supplements.  The  application  may 
be  amended  as  the  State  and 
subgrantees  develop  the  section  409 
hazard  mitigation  plan  and  continue  to 
identify  measures  to  be  funded. 
Amendments  to  add  or  modify  measures 
are  made  by  submitting  supplements  to 
the  application.  All  supplements  to  the 
application  for  the  purpose  of 
identifying  new  mitigation  measures 
must  be  submitted  to  FEMA  within  60 
days  of  FEMA  approval  of  the  section 
409  plan.  The  supplements  shall  contain 
all  necessary  information  on  the 
measures  as  described  in  §  206.436(c). 

(e)  FEMA  Approval.  The  application 
and  supplement{s)  will  be  submitted  to 
the  FEMA  RD  for  approval.  FEMA  has 
final  approval  authority  for  funding  of 
all  projects. 

(f)  Exceptions.  The  following  are 
exceptions  to  the  above  outlined 
procedures  and  time  limitations. 

(1)  Grant  Applications.  An  Indian 
tribe  or  authorized  tribal  oi^ganization 
may  submit  a  SF  424  directly  to  the  RD 
when  assistance  is  authorized  under  the 
Act  and  a  State  is  unable  to  assume  the 
responsibilities  prescribed  in  these 
regulations. 

(2)  Time  Limitations.  The  time 
limitations  shown  in  paragraphs  (c)  and 
(d)  of  this  section  may  be  extended  by 


the  RD  when  justified  and  requested  in 
writing  by  the  GAR. 

§206.437    State  administrative  plan. 

(a)  General.  The  State  shall  develop  a 
plan  for  the  administration  of  the 
Hazard  Mitigation  Grant  Program.  The 
State  administrative  plan  must  be 
submitted  to  FEMA  within  180  days  of 
publication  of  these  regulations. 

(b)  Minimum  Criteria.  At  a  minimum, 
the  State  administrative  plan  must 
include  the  items  listed  below: 

(1)  Designation  of  the  State  agency 
that  will  have  responsibility  for  program 
administration; 

(2)  Identification  of  the  State  Hazard 
Mitigation  Officer  responsible  for  all 
matters  related  to  the  Hazard  MitigaUon 
Grant  Program. 

(3)  Determination  of  staffing 
requirements  and  sources  of  staff 
necessary  for  administration  of  the 
program; 

(4)  Establishment  of  procedures  to: 
(i)  Identify  and  notify  potential 

applicants  (sub-grantees)  of  the 
availability  of  the  program; 

(ii)  Ensure  that  potential  applicants 
are  provided  information  on  the 
application  process,  program  eligibility 
and  key  deadlines; 
(iii)  Determine  applicant  eligibility; 
(iv)  Conduct  environmental  and 
fioodplain  management  reviews; 

(v)  Establish  priorities  for  selection  of 
mitigation  projects; 

(vi)  Process  requests  for  advances  of 
funds  and  reimbursement; 

(vii)  Monitor  and  evaluate  the 
progress  and  completion  of  the  selected 
projects; 

(viii)  Review  and  approve  cost 
overruns; 
(ix)  Process  appeals; 
(x)  Provide  technical  assistance  as 
required  to  sub-grantee(s): 

(xi)  Comply  with  the  administrative 
requirements  of  44  CFR  Parts  13  and  206; 

(xii)  Comply  with  audit  requirements 
of44CFRPartl4: 

(xiii)  Provide  quarterly  progress 
reports  to  the  Regional  Director  on 
approved  projects. 

(t)  Format.  The  administrative  plan  is 
intended  to  be  a  brief  but  substantive 
plan  documenting  the  State's  process  for 
the  administration  of  the  Hazard 
Mitigation  Grant  Program  and 
management  of  the  section  404  funds. 
This  administrative  plan  should  be 
become  a  part  of  the  States  overall 
emergency  response  or  operations  plan 
as  a  separate  annex  or  chapter. 

(d)  Approval.  The  State  must  submit 
the  administrative  plan  to  the  Regional 
Director  for  approval.  Following  each 
major  disaster  declaration,  the  State 
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shall  prepare  any  updates,  amendments, 
or  plan  revisions  required  to  meet 
current  policy  guidance  or  changes  In 
the  administration  of  the  Hazard 
Mitigation  Grant  Program.  Funds  shall 
not  be  awarded  until  the  State 
administrative  plan  is  approved  by  the 
FEMA  Regional  Director. 

§2(M.43S   yroiectin«miflement. 

(a)  General.  The  State  serving  as 
grantee  has  primary  responsibility  for 
project  management  and  accountability 
of  funds  as  indicated  in  44  CFR  Part  13. 
The  State  is  responsible  for  ensuring 
that  subgrantees  meet  all  program  and 
administrative  requirements. 

(b)  Coat  Overruns.  During  the 
execution  of  work  on  an  approved 
mitigaUon  measure  the  GAR  may  find 
that  actual  project  costs  are  exceeding 
the  approved  estimates.  The  GAR  shall 
evaluate  each  cost  overrun  and.  if  it 
exceeds  10  percent  of  the  approved 
project  cost,  submit  a  request  with  a 
recommendation  (based  on  the 
applicant's  jusUfication  for  additional 
costs)  to  the  RD  for  a  final 
determination.  Cost  overruns  under  10 
percent  of  the  approved  project  cost  will 
be  allowed  by  the  RD  as  long  as  there 
are  offsetting  cost  underruns  on  other 
projects.  The  RD  shall  notify  the  GAR  m 
writing  of  the  final  determination  and 
process  a  supplement,  if  necessary.  All 
requests  that  are  not  justified  shall  be 
denied  by  the  GAR.  In  no  case  will  the 
total  amount  obligated  to  the  State 
exceed  the  funding  limits  set  forth  in 
§  206.432(b).  ^  .       u  11 

(c)  Progress  Reports.  The  grantee  shall 
submit  a  quarterly  progress  report  to 
FEMA  indicating  the  status  and 
completion  date  for  each  measure 
funded.  Any  problems  or  circumstances 
affecting  completion  dates,  scope  of 
work,  or  project  costs  which  are 
expected  to  result  in  noncompliance 
with  the  approved  grant  conditions  shall 
be  described  in  the  report. 

(d)  Payment  of  Claims.  The  GAR  shall 
make  a  claim  to  the  RD  for 
reimbursement  of  allowable  costs  for 
each  approved  measure.  In  submitting 
such  claims  the  GAR  shall  certify  that 
reported  costs  were  incurred  in  the 
performance  of  eligible  work,  that  the 
approved  work  was  completed  and  that 
the  mitigation  measure  is  in  compliance 
with  the  provisions  of  the  FEMA-State 
Agreement.  The  RD  shall  determine  the 
eligible  amount  of  reimbursement  for 
each  claim  and  approve  payment.  If  a 


mitigation  measure  is  not  completed, 
and  is  without  adequate  justification  for 
noncompletion.  no  Federal  funding  will 
be  provided  for  that  measure. 

(e)  Audit  Requirements.  Uniform  audit 
requirements  as  set  forth  in  44  CFR  Part 
14  apply  to  all  grant  assistance  provided 
under  this  Subpart.  FEMA  may  elect  to 
conduct  a  Federal  audit  on  the  disaster 
assistance  grant  or  on  any  of  the 
subgrants. 

9206.439    AUowaMecocts. 

(a)  General.  General  policies  and 
guidelines  for  determining  allowable 
costs  are  established  in  44  CFR  13.22 
and  detailed  in  OMB  Circulars  A-21.  A- 
87.  and  A-122.  Cost  guidelines  not 
covered  in  the  above  referenced  OMB 
Circulars  are  set  forth  below. 

(b)  Subgrantee  administrative 
expenses.  Pursuant  to  section  406(f)(1)  of 
the  Stafford  Act.  necessary  costs  of 
requesting,  obtaining,  and  administering 
Federal  disaster  assistance  subgrants 
will  be  covered  by  an  allowance  which 
is  based  on  a  percentage  of  total  net 
eligible  costs  under  sections  403. 404. 
406. 407.  502,  and  503  of  the  Act.  The 
applicable  percentages  may  be  found 
under  Public  Assistance  Eligibility 
(Subpart  H)  S  206.228(b)(1). 

(c)  Grantee  administrative  expenses. 
Pursuant  to  406(f)(2)  of  the  Stafford  Act. 
an  allowance  will  be  provided  to  the 
State  to  cover  the  extraordinary  costs 
incurred  by  the  State  for  preparation  of 
applications,  quarterly  reports,  final 
audits,  and  related  field  inspections  by 
State  employees,  including  overtime  pay 
and  per  diem  and  travel  expenses,  but 
not  including  regular  time  for  such 
employees.  The  allowance  will  be  based 
on  a  percentages  of  total  assistance 
provided  for  all  subgrantees  in  the  State 
under  sections  403.  404.  406.  407,  502. 
and  503  of  the  Act.  The  applicable 
percentages  may  be  found  under  Public 
Assistance  Eligibility  (Subpart  H) 
§  206.228(b)(2). 

(d)  State  Management  Costs.  (1)  Costs 
of  State  personnel  (regular  time  salaries 
only)  assigned  to  administer  the  Hazard 
Mitigation  Grant  program  in  the  Disaster 
Field  Office  (DFO)  may  be  eligible  when 
approved  by  the  Regional  Director.  The 
State  shall  submit  a  plan  for  the  staffing 
of  the  DFO  within  5  days  of  the  opening 
of  the  office.  This  plan  :ind  the  plans 
required  in  paragraph  (d)(2)  of  this 
section  shall  be  in  accordance  with  the 
administrative  plan  requirements  of 


S  206.437.  State  administrative  plan,  in 
this  subpart. 

(2)  After  the  close  of  the  DFO.  costs  of 
State  personnel  (regular  time  salaries 
only)  for  continuing  management  of  the 
Hazard  Mitigation  grants  may  be 
eligible  when  approved  in  advance  by 
the  Regional  Director.  The  State  shall 
submit  a  plan  for  such  staffing  in 
advance  of  the  requirement. 

§206.440    AppMis. 

(a)  GAR.  The  GAR  may  appeal  any 
determination  previously  made  related 
to  Federal  assistance  for  a  subgrantee. 
The  GAR'S  appeal  shall  be  made  in 
writing  and  submitted  within  60  days 
after  receipt  of  notice  of  the  action 
which  is  being  appealed. 

(b)  Regional  Director.  Upon  receipt  of 
an  appeal,  the  RD  shall  review  the 
material  submitted  and  make  such 
additional  investigations  as  deemed 
appropriate.  Within  90  days  following 
receipt  of  all  related  information  the  RD 
shall  notify  the  GAR.  in  writing,  as  to 
disposition  of  the  appeal.  If  the  decision 
is  to  grant  the  appeal,  the  RD  will  take 
appropriate  implementing  action. 

(c)  Associate  Director  (1)  If  the  RD 
denies  the  appeal,  the  GAR  may  submit 
a  second  appeal  to  the  Associate 
Director.  Such  appeals  shall  be  made  in 
writing,  through  the  RD.  and  shall  be 
submitted  not  later  than  60  days  after 
receipt  of  notice  of  the  RD's  denial  of 
the  first  appeal.  The  Associate  Director 
shall  render  a  determination  on  the 
GAR'S  appeal  within  90  days  following 
receipt  of  all  related  information.  Action 
by  the  Associate  Director  is  final. 

(2)  In  rendering  such  determinations 
the  Associate  Director  may.  in  those 
cases  involving  appeals  of  a  highly 
technical  nature,  refer  the  appeal  to  an 
independent  scientific  or  technical  body 
for  review.  The  GAR  must  first  agree  to 
such  a  process,  including  a  waiver  of  the 
90  day  time  limitation  for  appeal 
resolution,  as  well  as,  sharing  in  the  cost 
of  such  reviews. 

(3)  The  Associate  Director  will 
periodically  review  determinations 
rendered  by  the  RD  to  ensure  that 
appeals  are  being  given  fair  and 
impartial  consideration. 

Dated:  May  15. 1989. 
Grant  C.  Peterson, 
Assoi  law Diivtli^r.Stah'aiul Ia'ioI Pit):^rii:!:s 

and  Support. 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaire 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

25  CFR  Parte  200  and  750 

RIN  1029-AB04 

Surface  Coal  Mining  and  Reclamation 
Operatlone;  Federal  Program  for 
Indian  Lande 

AOf  NOV:  Bureau  of  Indian  Affairs,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement  Interior. 
ACnow:  Final  rule. 

summary:  The  OfTice  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
and  the  Bureau  of  Indian  Affairs  (BIA) 
of  the  United  States  Department  of  the 
Interior  (DOI)  are  adopting  a  final  rule 
clarifying  and  revising  the  regulatory 
and  leasing  requirements  for  surface 
coal  mining  and  reclamation  operations 
on  Indian  lands.  Those  changes  respond 
to  settlement  agreements  reached  in 
United  States  District  Court  for  the 
District  of  Columbia  concerning 
OSMRE's  Federal  program  for  Indian 
lands.  The  rule  establishes  the  Secretary 
of  the  Interior  (the  Secretary)  as  the 
exclusive  regulatory  authority  for 
surface  coal  mining  operations  on  Indian 
lands,  and  clarifies  the  jurisdictional 
status  under  the  Sorface  Mining  Control 
and  Reclamation  Act  of  1977  (SMCRA  or 
the  Act)  of  Indian  allotments  and  tribal 
fee  lands  located  outside  the  boundaries 
of  Federal  Indian  reservations.  The  final 
rule  also  deletes  the  permit  application 
information  requirement  concerning  the 
•   American  Indian  Religious  Freedom  Act 
and  clarifies  and  recodifies  the 
procedures  for  incorporating  the 
requirements  of  SMCRA,  including  tribe- 
requested  terms  and  conditions,  into 
existing  and  new  leases  for  coal  on 
Indian  lands. 

f  FFCcnvi  OA-ii:  Wne  21. 1988. 
Fon  Fwmwi  mPommKVOH  cohtact: 
Suzanne  Hudak.  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
U.S.  Department  of  the  Interior.  1951 
Constitution  Avenue  NW..  Washington, 
DC  20240:  Telephone:  202-343-4540 
(Commercial  or  FTS). 
SUmfMCNTARY  INFORMATION: 

I.  Bacliground 

II.  Diacussion  of  Final  Rule  and  Responses  to 

Public  Comments  on  Proposed  Rule 

III.  Procedural  Matters 

1.  Background 

The  Surface  Mining  Control  and 
Reclamation  Act  of  1977.  Pub.  L  95-87. 
30  U.S.C.  1201  et  seq.,  provides  statutory 


authority  for  the  development  of 
regulations  for  surface  coal  mining 
operations.  Section  710(d)  require* 
compliance  "(o]n  and  after  thirty  months 
from  the  enactment  of  this  Act,"  with 
requirements  at  least  as  stringent  as 
those  imposed  by  sections  507,  508, 509, 
510.  515.  516.  517.  and  519  of  SMCRA.  for 
all  surface  coal  mining  operations  on 
Indian  lands.  It  also  directs  the 
Secretary  of  the  Interior  to  incorporate 
the  requirements  of  such  provisions  in 
all  existing  and  new  leases  issued  for 
coal  on  Indian  lands.  Section  710(e) 
further  requires  the  Secretary  to  include 
and  enforce  in  all  post-SMCRA  lease*  of 
coal  on  Indian  lands,  such  terms  and 
conditions  as  may  be  requested  by  the 
Indian  tribe  in  such  leases. 

On  September  28. 1984.  the  Secretary 
issued  a  final  rule  implementing  the 
requirements  of  sections  710(d)  and 
710(e)  of  SMCRA  (49  FR  38462).  A  new 
subchapter,  Subchapter  E — Indian 
Lands  Program,  was  added  to  30  CFR 
Chapter  VII  and  included  Part  750— 
Requirements  For  Surface  Coal  Mining 
And  Reclamation  Operations  On  Indian 
Lands,  and  Part  755— Tribal-Federal 
Intergovernmental  Agreements. 

The  final  Indian  lands  rules  were 
subsequently  challenged  by  the  State  of 
New  Mexico  [IVew  Mexico  v.  DOI,  Qvil 
No.  84-3572  (D.D.C.)),  (hereafter.  "iVeiv 
Mexico"]  and  the  National  Coal 
Association/American  Mining  Congress 
(NCA/AMC)  {NCA  v.  DOI.  Civil  No.  •*- 
3586  (D.D.C)),  (hereafter.  "NCA/AMCT). 
Both  diallenges  were  settled  in  VS. 
District  Court  in  August  1985  under 
separate  agreements  in  which  OSMRE 
agreed  to  undertake  certain  rulemaking 
actions  concerning  the  Federal  program 
for  Indian  lands. 

On  August  21. 1987,  OSMRE  published 
a  notice  in  the  Federal  Register 
suspendmg  the  fmal  rule  at  30  CFR 
750.20(a)  pursuant  to  the  NCA/AMC 
seUlement  agreement  (52  FR  31621). 

On  February  10, 1988.  OSMRE 
pablia^d  a  proposed  rule  to  clarify  and 
amend  the  preamble  and  regulations  for 
the  Indian  lands  program  in  accordance 
with  the  terms  of  the  New  Mexico  and 
AfC-4/i4A/C  agreements  (53  FR  3992). 
The  notice  announced  a  60-day 
comment  period  ending  on  April  20. 
1988.  and  public  hearings  to  be  held 
upon  request  in  Washington,  DC  and 
Denver,  Colorado.  A  public  hearing  was 
requested  and  held  in  Denver  on  April 
13. 1988.  during  which  OSMRE  received 
requests  for  an  extension  of  the  poblic 
comment  period.  The  comment  period 
on  the  proposed  rule  was  reopened  until 
May  12, 1988.  in  response  to  the  requests 
received  at  the  public  hearing.  The 
notice  reopening  the  public  comment 


period  was  published  in  the  Federal 
R^ter  on  April  27. 1988  (53  FR  15064). 

n.  Discussion  of  Final  Rule  and 
Response  to  Public  Comments  on 
ftopesedRide 

During  the  comment  period,  OSMRE 
received  comments  from  three  Indian 
triba.  an  energy  resource  tribal 
organization,  a  national  coal  industry 
trade  oiganization.  and  a  coal  company. 
OSMRE  has  reviewed  each  comment 
carefully  and  has  considered  the 
comnenters'  suggestions  and  remarks  in 
preparing  the  final  rule. 

Many  of  the  comments  received  were 
general  in  nature  and  others  went 
beyond  the  scope  of  the  proposed 
rulemaking.  These  general  comments 
and  concerns  are  addressed  in  the 
•ecrtion  that  follows.  Conunents  of  a 
more  specific  nature  on  the  proposed 
rule  are  discussed  in  the  section-by- 
wction  analysis  portion  of  the  preamble. 

A  General  Comments 

OSMRE  published  the  proposed  rule 
pursuant  to  the  provisions  of  the  NCA/ 
AMC  and  New  Mexico  settlement 
agreements.  One  commenter  expressed 
support  for  the  rules  as  proposed  and 
orged  OSMRE  to  move  forward 
expeditiously  with  the  final  rule. 

Several  commenters  contended  thut 
the  Secretary  failed  to  consult  with  the 
Indian  tribes  prior  to  entering  into  the 
settlement  agreements  in  New  Mexico 
and  NCA/AMC  and  variously 
maintained  that  the  agreements  and  the 
proposed  regulations  are  violative  of 
Federal  law  including  SMCRA,  Federal 
policy  promoting  tribal  self-government. 
Federal  fiduciary  and  trust 
responsibilities,  tribal  sovereignty,  and 
the  tribes'  right  to  due  process.  One 
commenter  reconunended  that,  if 
necessary.  OSMRE  should  move  to 
vacate  or  modify  the  agreements  so  that 
they  comport  with  Federal  law.  Another 
coounenter  opposed  the  proposed 
regulations  as  an  effort  to  circumvent 
tribal  aspirations  to  regulate  mining 
activities  on  their  lands  and 
recommended  renewed  efforts  by  the 
Secretary  to  develop  enabling 
legislation,  pursuant  to  section  710  of 
SMCRA.  authorizing  tribal  assumption 
of  primacy.  This  commenter  further 
recommended  that  OSMRE  meet  with 
other  DOI  agencies  to  examine,  as  a 
whole,  legislation  and  Congressional 
intent  regarding  tribal  sovereignty  and 
self-determination.  Another  commenter 
contended  that  promulgation  of  the  final 
rale  would  only  result  in  further 
litigation  and  recommended 
ahematively  that  OSMRE  meet  with  the 
affected  tribes,  companies,  and  States  to 


discuss,  and  attempt  to  resolve,  the 
issues  of  concern.  One  tribal  commenter 
posed  a  series  of  questions  regarding 
OSMRE's  consultations  with  the  tribe 
and  industry,  and  within  DOI,  during 
settlement  negotiations  and  the 
rulemaking  process. 

OSMRE  considers  those  comments 
which  address  the  propriety  of  the 
manner  in  which  the  Slicretary  entered 
the  settlement  agreements,  or  the 
substance  of  the  settlement  agreements, 
irrelevant  to  this  rulemaking,  in  that 
they  do  not  specifically  discuss  the 
merits  of  the  proposal  itself  Similarly, 
comments  which  address  efforts  to 
develop  legislation  pursuant  to  section 
710  are  beyond  the  scope  of  this 
rulemaking.  This  rulemaking  is 
consistent  with  SMCRA  and  other 
applicable  Federal  law  and  does  not 
affect  existing  Federal  law  or  policy 
regarding  tribal  self-government. 
Federal  fiduciary  and  trust 
responsibilities,  tribal  sovereignty,  and 
the  tribes'  right  to  due  process.  The 
commenter's  belief  that  promulgation  of 
this  rule  might  result  in  litigation  does 
not  address  the  merits  of  the  rulemaking 
and  is  not  an  appropriate  factor  to  be 
considered  in  development  of  the  final 
rule. 

Two  commenters  raised  issues 
concerning  the  jiuisdictional  status  of 
the  Crow  Ceded  Area  in  Montana  and 
asserted  their  views  regarding  tribal 
authority  to  regulate  on  tribal  lands. 
One  of  the  commenters  expressed 
opposition  to  OSMRE's  settlement 
agreement  with  the  State  of  Montana 
and  Westmoreland  Resources.  Inc., 
regarding  regulation  of  surface  coal 
mining  on  the  Crow  Ceded  Area. 

As  stated  herein.  OSMRE  is  the 
exclusive  regulatory  authority  on  Indian 
lands  under  SMCRA.  Review  of  the 
complex  issues  surrounding  the 
jurisdictional  status  of  the  Crow  Ceded 
Area  and  the  settlement  agreement 
referenced  by  the  commenter  are  more 
properly  dealt  with  under  the  terms  of 
the  settlement  agreement  and 
Memorandum  of  Understanding. 

Another  commenter  posed  a  question 
regarding  the  future  of  Title  V  fiinding 
for  the  tribes,  with  or  without  adoption 
of  the  proposed  regulations. 

OSMRE  considers  this  comment 
beyond  the  scope  of  this  rulemaking. 

B.  Clarification  and  Comments 

Clarification  of  Regulatory  Authority  on 
Indian  Lands 

The  rule  at  30  CFR  750.6(a)  designates 
OSMRE  as  the  regulatory  authority  on 
Indian  lands.  Pursuant  to  the  New 
Mexico  and  NCA/AMC  settlements. 
OSMRE  published  a  proposed 


clarification  of  this  rule  stating  that 
OSMRE  is,  and  will  remain,  the  sole 
regulatory  authority  of  surface  coal 
mining  operations  on  Indian  lands  in 
Arizona  and  New  Mexico  until 
legislation  is  enacted  authorizing  Indian 
tribes  to  assume  regulatory  primacy  and 
the  tribes  elect  to  do  so. 

Three  commenters  objected  to  the 
proposed  clarification  as  inconsistent 
with  the  Indian  tribes'  inherent 
sovereign  power  to  regulate  activities  on 
lands  under  their  jurisdiction,  citing 
Federal  Indian  law.  Federal  policy 
promoting  tribal  self-government,  and 
various  court  decisions  to  support  their 
position.  Two  of  the  commenters  also 
cited  section  710(h)  of  SMCRA  (30 
U.S.C.  section  1300(h)).  wherein  it  states 
that  "nothing  in  this  Act  shall  change 
the  existing  jurisdictional  status  of 
Indian  Lands,"  as  confirmation  of 
Congressional  intent  to  preserve  tribal 
governmental  authority  to  regulate 
surface  mining  activities  on  tribal  lands. 

OSMRE  disagrees  in  part.  Pending 
Congressional  enactment  of  additional 
legislation  pursuant  to  section  710(a)  of 
SMCRA,  OSMRE  interprets  SMCRA  to 
provide  that  the  Indian  tribes  are  not 
authorized  by  SMCRA  to  act  as  the 
regulatory  authority  for  surface  coal 
mining  on  Indian  lands  concerning 
matters  which  are  regulated  under 
SMCRA.  This  rulemaking  does  not 
discuss  or  affect  the  extent  to  which  the 
Indian  tribes  may  have  residual  or 
inherent  authority  to  regulate  any  aspect 
or  impacts  of  surface  coal  mining 
operations.  Whether  such  authority 
exists  is  beyond  the  scope  of  this 
rulemaking.  A  more  detailed  discussion 
of  the  Secretary's  regulatory  authority 
on  Indian  lands  can  be  found  in  the 
preamble  to  the  September  28. 1984, 
final  Indian  lands  rule  (49  FR  38462  et 
seq.). 

OSMRE  also  rejects  the  commenters' 
interpretation  of  section  710(h)  of 
SMCRA.  Section  710(a)  mandates  the 
enactment  of  enabling  legislation  as  a 
prerequisite  to  tribal  assumption  of  full 
regulatory  authority  under  the  Act. 
OSMRE  does  not  interpret  section  710(h) 
as  impairing  the  Secretarj-'s  authority  to 
act  as  regulatory  authority  for  surface 
coal  mining  operations  on  Indian  lands 
and  to  implement  the  requirements  of 
sections  710  (c),  (d),  (e),  and  (f). 

One  commenter  objected  to  the 
proposal  on  the  grounds  that  it  would 
preclude  OSMRE  from  delegating 
SMCRA  responsibilities  to  Indian  tribes 
until  and  unless  section  710  legislation  is 
adopted,  and  suggested  that  the  tribes 
could  assume  concurrent  regulatory 
jurisdiction  with  OSMRE  without 
enactment  of  such  legislation.  Another 
commenter  suggested  that  the  Indian 


tribes  could  regulate  surface  coal  mining 
activities  on  their  lands  through 
contractual  arrangements  with  the 
Secretary. 

OSMRE  disagrees  that  section  710 
legislation  is  unnecessary  for  tribal 
assumption  of  surface  mining  reguldtory 
duties,  for  the  reasons  stated  earlier  in 
this  preamble  that  section  710(a) 
specifically  requires  the  enactment  of 
enabling  legislation  for  the  assumption 
of  tribal  regulatory  authority  under 
SMCRA  concerning  surface  coal  mining 
operations  on  Indian  lands. 
Furthermore,  section  710  does  not 
authorize  delegation  of  the  Secretary's 
regulatory  authority  under  SMCRA 
concerning  Indian  lands.  OSMRE  notes 
that  this  position  is  supported  by  the 
fact  that  Congress  found  it  necessary  to 
enact  specific  legislation  authorizing  the 
tribes  to  assume  Title  IV  functions  under 
SMCRA.  (Pub.  L  100-71.  30  U.S.C.  1235. 
as  amended.)  Because  of  the  wide  range 
of  regulatory  responsibilities  under  Title 
V,  it  is  reasonable  to  assume  that 
Congress  would  find  it  even  more 
necessary  to  enact  specific  legislation 
authorizing  the  tribes  to  assume 
regulatory  functions  under  Title  V  of 
SMCRA.  This  rulemaking  does  not 
address  the  question  of  what  OS.MRE 
might  do  if  other  appropriate  legislation 
were  to  authorize  such  delegation,  in 
whole  or  in  part.  OSMRE  therefore  does 
not  consider  this  rulemaking  action  the 
proper  forum  for  discussing  the 
plausibility  and  merits  of  the  potential 
regulatory  arrangements  posed  by  the 
commenters. 

One  of  the  commenters  objected  to 
the  proposed  clarification  as 
discriminatorj'  under  the  Fifth 
Amendment,  claiming  that  the 
designation  of  OSMRE  as  the  sole 
regulator^'  authority  only  in  the  States  of 
Arizona  and  New  Mexico  intentionally 
targeted  specific  Indian  tribes  for 
adverse  treatment.  This  commenter  also 
questioned  the  origin  of  and  basis  for. 
the  proposal. 

OSMRE  disagrees  that  this  action  is 
discriminatory  in  intent  or  in  effect.  The 
clarification  is  intended  to  reaoUe  any 
ambiguity  regarding  surface  mining 
regulatory  jurisdiction  on  Indian  lands 
in  the  two  States  where  this  question 
has  been  specifically  at  issue  in  the  New 
Mexico  and  NCA/AMC  challenges, 
namely  Arizona  and  New  Mexico. 
OSMilE  does  acknowledge,  however, 
that  the  clarification  could  be 
misinterpreted  by  the  public  as 
confining  the  agency's  regulaforj' 
jurisdiction  on  Indian  lands  exclusively 
to  those  two  States  and  hereby  further 
clarifies  that  OSMRE's  exclusive 
regulator}'  authority  extends  to  ail 
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surface  coal  mining  operations,  or 
portions  thereof.  located  on  Indian  lands 
as  defined  in  section  701  of  SMCRA. 
OSMRE's  regulatory  jurisdiction  on 
Indian  lands  is  based  on  and  authorized 
by  section  710  of  SMCRA. 

One  commenter  opposed  the  proposed 
clarification  as  incongruent  with  tribal 
and  agency  efforts  to  develop  tribal 
capabilities  to  regulate  surface  coal 
mining  operations  on  their  lands,  citing 
OSMRE's  own  findings  regarding  the 
partial  regulatory  abilities  of  two  of  the 
coal-producing  tribes  as  evidence  of  the 
progress  and  success  of  such  efforts.  (It 
should  be  noted  that  the  findings  cited 
by  the  commenter  are  contained  in  an 
OSMRE  report  entitled  Study  On  Tribal 
Capability  To  Assume  Resulatory 
Primacy  which  was  released  in  final 
form  in  February  1988.  The  report 
examined  and  evaluated  the  capabilities 
of  the  three  coal-producing  tribes  [Crow. 
Hopi.  and  Navajo)  to  assume  potential 
or  hypothetical  surface  coal  mining 
regulatory  duties  on  Indian  lands,  in 
order  to  determine  the  success  and 
future  direction  of  Title  V  funding 
cooperative  agreements  with  the  three 
tribes.)  This  commenter  further 
contended  that  the  proposal  was  neither 
required  by  law,  nor  compatible  with 
the  Administration's  Indian  policy. 
Another  commenter  maintained  that 
OSMRE  had  overlooked  the  intent  of 
legislation  such  as  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  of  1975.  25  U.S.C.  450  et 
seq..  in  developing  agency  regulations 
and  policy,  and  that  the  Secretary  had 
violated  the  self-determination  policy  by 
negotiating  and  entering  into  settlement 
agreements  "that  affect  the  Tribe's  vital 
interests  on  surface  mining." 

OSMRE  disagrees  with  these 
comments.  Regardless  of  the  tribes' 
abilities  to  regulate  surface  coal  mining 
activities  on  their  lands,  and  regardless 
of  previous  or  ongoing  efforts  to  develop 
those  abilities,  OBMRE  is  and  will 
continue  to  be  the  sole  regulatory 
authority  on  Indian  lands  pending 
enactment  of  section  710  legislation  and 
tribal  assumption  of  primacy.  Section 
710  requires  the  Secretary  to  ensure 
compliance  with  SMCRA  on  Indian 
lands.  Consistent  with  this  mandate,  the 
clarification  emphasizes  that  OSMRE  is 
the  sole  designated  regulatory  authority 
on  Indian  lands.  OSMRE  recognizes  that 
greater  tribal  self-determination  is  an 
important  policy  goal  of  the  Department 
and  this  Administration  consistent  with 
the  provisions  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  as  amended  However, 
the  attainment  of  that  goal  must  be 
compatible  with  the  existing  statutory 


requirements  governing  mineral 
development  on  Indian  lands,  including 
the  Secretary's  obligation  under  section 
710  of  SMCRA  to  regulate  surface  coal 
mining  operations  on  such  lands. 
OSMRE  notes  that  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  was  recently  amended 
by  the  Indian  Self-Determination  and 
Education  Assistance  Act  Amendments 
of  1988.  Pub.  L.  100-472.  but  considers 
the  implementation  and  interpretation  of 
that  legislation  outside  the  scope  of  this 
rulemaking. 

One  commenter  opposed  the 
designation  of  OSMRE  as  the  sole 
regulatory  authority  on  Indian  lands  on 
the  grounds  that  it  would  exclude  the 
tribes  from  the  regulatory  process  and 
could  deprive  them  of  the  abibty  to 
impose  revenue-generating  taxes  on 
surface  coal  mining  activities  conducted 
on  reservation  lands. 

OSMRE  disagrees  with  this  comment. 
As  the  regulatory  authority  on  Indian 
lands.  OSMRE  is  required  by  its  own 
regulations  at  30  CFR  Part  750  to  include 
the  affected  Indian  tribes  in  the 
permitting  and  inspection  and 
enforcement  processes.  OSMRE  must 
consult  with  the  affected  tribe  regarding 
special  requirements  relating  to  the 
protection  of  non-coal  resources  of  the 
area  affected  by  surface  coal  mining  and 
reclamation  operations,  and  assure 
operator  compliance  with  such  special 
requirements,  pursuant  to  30  CFR  750.6. 
The  regulations  at  30  CFR  750.18  provide 
for  tribal  participation  in  the  inspection 
and  enforcement  process  on  Indian 
lands.  Clarifying  the  OSMRE  is  the 
SMCRA  regulatory  authority  on  Indian 
lands  in  no  way  affects  the  tribes' 
authority  to  levy  taxes  on  coal  mining 
operations  located  on  lands  under  their 
jurisdiction. 

Clarification  of  Jurisdictional  Status  of 
Allotted  Lands 

The  February  10. 1988.  proposed 
rulemaking  included  a  clarification 
regarding  the  jurisdictional  status  of 
individual  Indian  allotments  located 
outside  the  boundaries  of  Federal  Indian 
reservations.  The  clarification  was 
published  pursuant  to  the  New  Mexico 
and  NCA/AMC  settlement  agreements 
to  amend  a  misstatement  contained  in 
the  September  28, 1984,  preamble  to  30 
CFR  Part  750  wherein  the  applicability 
of  the  Federal  program  for  Indian  lands 
was  described  as  including  "all  lands 
within  the  exterior  boundaries  of  Indian 
reservations,  allotted  lands,  and  all 
lands  where  either  the  surface  or 
minerals  are  held  in  trust  for  or 
supervised  by  an  Indian  tribe  or 
individual  Indians"  (emphasis  added) 
(49  FR  38463). 


As  explained  in  the  preamble  to  the 
February  10. 1988,  proposed  rule,  the 
inclusion  of  lands  outside  the 
reservation  and  not  held  in  trust  for  or 
supervised  by  an  Indian  tribe  was 
unintentional  and  was  subsequently 
recognized  by  OSMRE  to  exceed  the 
scope  of  the  statutory  definition  of 
"Indian  lands"  in  section  701(9)  of 
SMCRA.  Thus.  OSMRE  wishes  to  clarify 
that  for  purposes  of  surface  coal  mining 
regulatory  jurisdiction,  off-reservation 
allotted  lands  are  include  in  the  SMCRA 
definition  of  Indian  lands  only  if  an 
interest  in  the  surface  or  mineral  estate 
is  held  in  trust  for  or  supervised  by  an 
Indian  tribe. 

Two  commenlers  maintained  that 
OSMRE  should  await  the  outcome  of 
pending  litigation  involving 
jurisdictional  issues  on  Indian  lands 
before  publishing  a  final  clarification 
regarding  surface  coal  mining  regulator>' 
jurisdiction  on  trust  allotments.  One  of 
the  commenters  specifically  cited  two 
cases  [Energy  and  Minerals  Dept.  v. 
U.S.  Dept.  of  the  Interior,  820  F.2d  441 
(D.C.  Cir.  1987)  (hereafter,  "Energy  and 
Minerals")  which  was  remanded  in  part 
to  the  District  Court  for  the  District  of 
New  Mexico;  and  Pittsburgh  S' Midway 
Coal  Mining  Co.  v.  OSMRE  and  Navajo 
Tribe,  IBLA  No.  87-577.  (hereafter. 
"Pittsburgh  &  Midway",  which  is  fully 
briefed  and  awaiting  a  decision  by  the 
Interior  Board  of  Land  Appeals),  and 
contened  that  "the  issue  of  whether  any 
allotments  held  in  trust  for  either  tribes 
or  individual  Indians  can  be  excluded 
from  "Indian  lands'  is  squarely  at  issue" 
in  those  two  cases. 

OSMRE  disagrees  that  the  final 
clarification  should  be  indefinitely 
delayed  pending  the  issuance  of  final 
administrative  or  court  decisions  in  the 
referenced  case.  The  Energy  and 
Minerals  case  concerns  a  reservation 
boundary  dispute,  and  does  not  involve 
interpretation  of  SMCRA.  The 
clarification  is  fully  consistent  with  the 
position  taken  by  OSMRE  in  the 
Pittsburgh  &  Midway  case  as  to  what 
constitutes  Indian  lands  for  purposes  of 
surface  coal  mining  regulation,  and  is 
also  consistent  with  the  statutory 
definition  of  "Indian  lands"  at  section 
701(9)  of  SMCRA.  Furthermore,  the 
clarification  is  necessary  to  resolve  any 
remaining  ambiguity  concerning  the 
applicability  of  the  Federal  program  for 
Indian  lands  to  individual  Indian 
allotments  that  may  have  resulted  from 
the  inaccurate  statement  contained  in 
"the  1984  premable  to  30  CFR  P&rt  750. 
OSMRE  believes  that  it  »  more 
appropriate  that  this  jurisdictional  issue 
be  addressed  by  rulemaking,  which 
provides  opportunity  for  widespread 
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public  participation  and  the  fullest 
practical  discusston  of  issues,  rather 
than  by  quasi-judicial  proceedings  in 
which  only  parties  and  intervenors  have 
standing  and  which  apply  only  to  the 
lands  and  facts  at  issue  in  the 
proceeding.  This  rulemaking  is  intended 
in  part  to  provide  guidance  to  IBLA 
concerning  the  application  and 
interpretation  of  the  SMCRA  definition 
of  Indian  lands. 

Two  commenters  opposed  (be 
clarification,  alleging  that,  if  adopted, 
the  clarification  would  unlawfully  allow 
State  regulation  oa  tadian  (rust 
allotments.  One  of  the  commenters  dted 
section  710(h)  of  SMCRA.  which  slates 
"[tjhat  nothing  in  this  Act  shall  change 
the  existing  jurisdictional  status  of 
Indian  Lands."  as  clear  evidence  of 
Congressional  intent  to  preclude  State 
control  of  Indians  and  Indian  lands.  The 
commenter  further  cited  the  decision 
rendered  in  Montana  v.  Clark  (749  F.2d 
740  (D.C  Cir.  1958).  eert  den.  474  U.S. 
919  (1985)1  thereafter.  "M<M7to/ja"J  as 
evidence  that  trust  allotments  must  be 
considered  as  Indian  lands  under 
SMCRA.  Montana  involved  a  challenge 
to  OSMRE's  regulations  at  30  CFR 
872.11(b)f3).  which  implement  the 
provisions  of  section  402(g)  of  SMCRA 
concendng  the  aQoeation  of  abandoned 
mine  land  monies  colhected  in  States 
and  Indian  reservations. 

The  commenter  maintained  that  riie 
Montana  court,  in  uphokKng  the 
substittitioB  of  the  t«rm  "Indian  lands" 
for  "indian  reservation-  ni  the 
challenged  regulation,  equated  the  term 
"Indian  lands"  with  all  lands  in  which 
Indians  have  an  interest.  Thus,  the 
commenter  reasoned  that  off- 
reservation  trust  allotments  plainly 
quahfy  as  Indian  lands. 

OSMRE  disagrees  that  the 
clarification  would  unlawfully  allow 
State  regulation  of  surface  coal  mining 
operations  on  Indian  allotments.  Section 
710  applies  to  "Indian  lands."  and  given 
the  definition  of  Indian  lands  at  section 
701(9).  is  applicable  to  lands  owmed  by 
or  held  in  trust  for  individual  Indians 
only  if  an  interest  in  those  lands  is  also 
held  in  trust  for  or  supervised  by  an 
Indian  tribe.  SMCRA  does  not  pr(>clude 
State  regulation  of  surface  coal  mining 
operations  located  on  off-reservation 
individual  trust  allotments  if  those 
allotments  are  not  held  in  trust  for  or 
supervised  by  a  tribe,  because  such 
allotments  would  not  be  considered 
Indian  lands  under  the  Act. 

OSMRE  disagrees  with  the 
commenter's  interpretation  of  the 
Ml  in  tana  decision  and  views  it  as  a 
misconstrued  reading  of  the  court's 
holding.  The  commenter  claims  that  the 
court,  in  reaching  its  decision,  equated 


the  term  "Indian  lands"  witk  the  phrase 
"all  lands  in  which  Indians  have  an 
interest."  This  is  not  correct  In 
examining  the  legislative  history  of 
SMCRA,  the  court  found  "overwhelming 
evidence"  of  Congressional  intent  to 
temporarily  "postpone  determining  the 
locus  of  regulatory  authority  over  all 
lands  in  which  Indians  have  an 
interest"  Moataaa  v.  Clark,  supra,  749 
F.2d  at  752  (emphasis  added).  The  court 
explicitly  recognized  that  an  exhaustive 
treatment  of  SMCRA  jurisdiction  for  the 
variety  of  off-reservation  land 
ownership  patterns  involving  Indian 
interests  was  intentionally  set  aside  by 
Congress  for  future  consideration.  The 
court  did  not  address  the  issue  of 
whether  off-reservation  trust  allotments 
are  Indian  lands  for  purposes  of  SMCRA 
regulation. 

One  eoBoienter  maintained  that  all 
lands  allotted  to  members  of  a  specified 
tribe  must  be  considered  "Indian  lands" 
pursuant  to  SMCRA  for  several 
additional  reasons.  The  coomienter  gave 
incomplete  or  incorrect  citations  to  State 
statutory  provisions  and  dted  several 
court  cases  for  the  proposition  that  both 
New  Mexico  and  Arizona  have 
expressly  disdained  aU  jurisdiction 
over  such  trust  lands.  Tke  commenter 
farther  maintained  that  "as  a  purely 
factual  mattw."  all  such  allotments  are 
and  have  been  supe^ised  by  the  tribe, 
and  that  the  tribe  is  acquiring  and  will 
continue  to  acquire  interests  in  the 
allotments  under  the  amended  Indian 
Land  Consolidation  Act  25  U.S.C  2201 
et  seq.  Finally,  the  commenter  stated 
that  thousands  of  such  allotments  are 
within  reservation  boundaries  and/or 
are  categorized  by  BIA  as  "reservation 
allotments." 

OSMRE  considers  the  comment 
regarding  the  States'  complete 
renunciation  of  jurisdiction  over  jII  trust 
allotments  as  unsupported  and 
irrelevant  to  the  merits  of  this 
rulemaking.  None  of  the  materi.jls  which 
were  cited  with  sufficient  specificity 
that  they  could  be  located  supported 
the  cited  proposition.  All  of  the 
referenced  State  cases  concerned 
reservation  lands,  which  are  included  in 
the  SMCRA  definition  uf  Indian  lands. 
Therefore,  none  of  these  cases  support 
the  comment  insofar  as  it  refers  to  Unds 
not  included  in  the  SMCRA  definition. 
Even  if  such  renunciation  by  a  Slate  had 
taken  place,  other  procedures  for 
dealing  wifh  any  such  hypoth.'^tical 
situation  are  set  forth  in  30  CFR, 
including  pu;  ts  732.  733.  and  736. 
Renunciation  perse  could  not  servo  as  a' 
basis  for  treaiing  such  lands  as  Indian 
lands. 

OSMRE  also  has  no  evidence  (o 
support  the  commenter's  assertiun  Ihat 


all  individual  Indian  allotments  arc  and 
have  been  supervised  by  the  "jibe,  nor 
has  the  commenter  provided  any 
information  supporting  this  slaterr.ent. 
However,  OSMi^E  recognizes  that  tribal 
supervision  of  allotments  may  be  shown 
to  exist  in  some  cases,  and  the 
clarification  is  consistent  with  that 
premise.  The  determination  of  tribal 
supervision  over  off-reser\ation  lands 
will  be  made  on  a  case-by-case  basis. 
FinaHy,  the  commenter's  daim  that 
many  allotments  are  within  reservation 
boundaries  and/ or  categorized  as 
"reservation  allotments"  is  vague  and 
unclear.  OSA^IE  has  consistently 
interpreted  and  continues  to  interpret 
SMCRA  section  701(9)  to  provide  that 
any  lands  located  within  the  recognized 
boundaries  of  a  Federal  bidi  jn 
reservation  are  Indian  lands  under 
SMCRA.  The  commenter  provides  no 
information  as  to  the  nunUier.  extent,  or 
geographic  location  of  "reservation 
allotments"  which  are  located  outside 
the  recognized  boundaries  of  Federal 
Indian  reservations,  nor  is  the  term 
"reservation  allotments"  defmed  or 
described  nms,  any  attempt  bv  OSMRE 
to  determine  the  validity  or  relevance  of 
this  comment  would  be  purelv 
speculative. 

One  commenter  objected  to  the 
clarification  on  the  grounds  that  it 
"suggests  that  any  mineral  interests 
underiying  tribal  trust  surface 
ownership  would  be  subject  to  tribal 
surface  regulation."  and  that  if  does  not 
explain  the  meaning  of  the  phrase 
"supervised  by"  (an  hidian  tribe)  as  that 
term  is  used  in  SMCRA  and  the 
implementmg  regulations.  The 
commenter  recommended  that  OSMRE 
limit  the  definition  of  "Indian  lands'*  to 
"recognized  reservation  lands  and  those 
lands  held  in  trust  for  a  tribe  b\  the 
United  Stales  that  do  not  o\crrie  non- 
Indian  ownership  of  minerals."  a'A 
exclude  any  fee  lands,  including  split 
estates.  The  commenter  mainlainod  that, 
absent  express  Federal  delegation. 
Indian  tribes  lack  inherent  authority  to 
regulate  activities  outside  reservation 
boundaries,  including  the  assertion  of 
SMCRA  resulatory  jurisdiction  oxer  off- 
reservation  fee  lands.  The  commenter 
apprised  OSMRE  of  p.nding  ti!;oalion 
challenging  tribal  junstiiction  for 
taxation  purposes  in  oi"f  reser\.i*ion 
areas,  and  suggested  thai  OSMRK 
consider  (he  conseqicnces  of  the 
cJarificdt:on  in  light  r,f  a  Bureau  of  Lind 
M.inagomenI  |BL\1)  land  exch.iniie 
proposal  di'signed  to  consolidate  tribal 
trust  lands  in  New  M-'xico.  The 
commenter  contend,  d  that  defining 
"Indian  liinds'  so  as  to  subject  private 
fee  miner.. Is  to  event  ua!  Indian 
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regulatory  control  might  constitute  a 
"taking  witiiout  compensation."  Finally, 
as  a  matter  of  information,  the 
commenter  cited  pending  litigation 
involving  tribal  claims  that  certain  lands 
located  outside  the  tribe's  recognized 
reservation  boundaries  are  part  of  the 
reservation  proper  [Bhtchfurd  v. 
Sullivan.  Tenth  Circuit  Court  of  Appeals 
Case  No.  87-1547).  (hereafter. 
"Blotch  ford"]. 

OSMRE  rejects  the  commenter's 
proposed  definition  of  "Indian  lands"  as 
overly  restrictive  and  inconsistent  with 
SMCRA.  With  respect  to  off-reservation 
areas,  the  statutory  definition  at  section 
701(9)  of  SMCRA  includes  "all  lands 
including  mineral  interests  held  in  trust 
for  or  supervised  by  an  Indian  tribe."  It 
is  OSMRE's  position  that  the  SMCRA 
definition  encompasses  not  only  the 
unsevered  tribal  trust  estates  included 
in  the  commenter's  proposed  definition, 
but  also  severed  tribal  trust  lands,  and 
lands  supervised  by  a  tribe. 

OSMRE  regards  the  comments 
concerning  the  ongoing  legal  challenges 
to  tribal  regulatory  and  taxation  powers 
outside  reservation  boundaries,  and 
concerning  BLM's  land  exchange 
proposal,  as  irrelevant.  This  rulemaking 
does  not  encompass  such  issues  or 
proposals,  but  merely  seeks  to  clarify 
the  geographic  extent  of  OSMRE's 
regulatory  jurisdiction  under  SMCRA 
concerning  Indian  lands.  This 
clarification  provides  that  off- 
reservation  allotments  are  included  in 
the  SMCRA  definition  of  Indian  lands 
only  if  an  interest  in  the  surface  or 
mineral  estate  is  held  in  trust  for  or 
supervised  by  an  Indian  tribe.  The 
Blatchford  case  cited  by  the  commenter 
involves  the  issue  of  whether  a 
particular  area  is  part  of  the  Navajo 
Reservation.  The  resolution  of  that  case 
would  not  affect  this  rulemaking  since 
the  case  has  nothing  to  do  with 
allotments. 

OSMRE  regards  the  comments 
concerning  tribal  surface  regulation  and 
possible  compensable  takings  if  the 
definition  were  applied  by  a 
hypothetical  tribal  regulatory  authority 
at  some  unspecified  future  time,  to  be 
irrelevant  to  this  rulemaking.  The 
purpose  of  defining  Indian  lands  is  to 
cUirify  how  this  term  will  be  applied  by 
OSMRE  as  the  sole  regulatory  authority 
under  SMCRA.  OSMRE  cannot 
btioculate  as  to  when  or  under  what 
specific  legislative  language  Indian 
tribes  may  eventually  assume  regulatory 
responsibility  if  section  710(a) 
legislation  is  passed. 

OSMRE  notes  the  comment  that  the 
meaning  of  the  phrase  "supervised  by  " 
jan  Indian  tribe]  should  be  clarified. 
lUiwever.  a  dispositive  poli'-y 


concerning  the  concept  of  tribal 
supervision  of  individual  trust 
allotments  and  other  forms  of  tribal 
interests  in  land  would  have  to 
encompass  a  highly  complex  set  of 
potential  issues  and  fact  patterns,  and  is 
beyond  the  scope  and  purpose  of  this 
rulemaking.  As  stated  earlier  in  this 
preamble,  OSMRE  will  make  such 
determinations  on  a  case-by-case  basis 
if  and  when  the  need  arises. 

C.  Specific  Regulotory  Changes  and 
Comments 

25  CFR  Part  200 

Section  200. 1 1    Incorporation  of  Coal 
Lease  Terms  and  Conditions 

In  the  February  1988  rulemaking 
proposal.  OSMRE  proposed  to  amend 
the  regulations  at  30  CFR  750.20  (a)  and 
(b)  concerning  the  incorporation  of  coal 
lease  terms  and  conditions  on  Indian 
lands.  Upon  review,  it  has  been  jointly 
decided  by  OSMRE  and  BIA  to  transfer 
the  rules  from  OSMRE's  regulatory 
program  at  30  CFR  Chapter  VII  to  BlA's 
regulatory  program  at  25  CFR  Chapter  1. 
Subchapter  I.  The  regulations  at  25  CFR 
Chapter  I.  Subchapter  I  govern  leasing 
and  development  of  energy  and  mineral 
resources  on  Indian  lands  and  place 
primary  responsibility  for  approval  and 
management  of  prospecting  and  leasing 
activities  with  BIA.  Thus,  the 
recodification  of  the  rules  implements 
existing  Departmental  organization  and 
performance  of  responsibilities 
concerning  Indian  lands,  because  it 
reflects  the  lead  role  of  BIA  in  the 
approval  and  amendment  of  coal  leases 
on  Indian  lands. 

In  the  proposed  rule,  the  regulations  at 
30  CFR  750.20  (a)  and  (b)  were 
contained  within  a  section  entitled 
"Incorporation  of  coal  lease  terms  and 
conditions."  The  rules  have  been 
recodified  within  25  CFR  Subchapter  I 
and  a  new  part  has  been  added  as 
follows:  Part  200— Terms  and 
Conditions:  Coal  Leases.  The  rules  have 
been  redesignated  as  25  CFR  200.11  (a) 
and  (b)  under  the  section  heading 
"Incorporation  of  coal  lease  terms  and 
conditions." 

The  regulations  at  25  CVB.  200.11  (a) 
and  (b)  implement  sections  710  (d)  and 
(e)  of  SMCRA.  respectively,  wherein  the 
Secretary  is  directed  to  incorporate  the 
requirements  of  the  applicable 
provisions  of  SMCRA.  and  tribe- 
requested  terms  and  conditions,  into 
leases  of  coal  on  Indian  lands. 

Section  200.17(a) 

The  rule  at  25  CFR  200.11(a)  (formerly 
30  CFR  750.20(a))  provides  for  the 
incorporation  of  the  SMCRA-compliance 
provision  into  existing  and  new  leases 


of  coal  on  Indian  lands  at  the  time  such 
leases  are  issued,  renewed, 
renegotiated,  or  readjusted,  as 
applicable. 

One  tribal  commenter  maintained  that 
deferring  the  inclusion  of  the  proposed 
lease  provision  for  existing  leases  until 
renewal,  renegotiation,  or  readjustment, 
was  contrary  to  law  and  Congressional 
intent  in  that  it  further  delayed  the 
action  beyond  the  thirty-month  time 
limit  specified  in  SMCRA.  The 
commenter  further  claimed  that  the  rule 
change  was  arbitrary  and  capricious  on 
the  grounds  that  OSMRE  had  failed  to 
explain  why  the  new  rule  was 
preferable  to  the  previous  regulation. 
The  commenter  also  contended  that  the 
rule  change  constituted  a  violation  of 
the  Secretary's  trust  responsibility  since 
neither  OSMRE  nor  BIA  had  consulted 
with  the  tribe  prior  to  entering  into  the 
settlement  agreement  where  the 
proposed  rule  change  was  first 
contemplated.  Finally,  the  commenter 
raised  a  question  regarding  the 
enforceability  of  SMCRA  section  710(d) 
standards  for  existing  Indian  coal  leases 
should  the  rule  change  be  implemented. 
OSMRE  disagrees  that  the  rule  change 
is  contrary  to  law  and  Congressional 
intent.  Section  710(d)  of  SMCRA 
provides  that  "/ojn  and  after  thirty 
months  from  the  enactment  of  this  Act. 
all  surface  coal  mining  operations  on 
Indian  lands  shall  comply  with 
requirements  at  least  as  stringent  as 
those  imposed  by  (applicable  provisions 
of  SMCRAl  and  the  Secretary  shall 
incorporate  the  requirements  of  such 
provisions  in  all  existing  and  new  leases 
issued  for  coal  on  Indian  lands" 
(emphasis  added).  This  language  does 
not  specify  the  mechanism  by  which  the 
requirement  is  to  be  implemented  with 
respect  to  new  and  existing  leases.  The 
Secretary  has  achieved  the  required 
result  by  applying  these  provisions  by 
operation  of  law  under  30  CFR  Part  750 
and,  prior  to  the  adoption  of  Part  750, 
under  SMCRA  itself,  to  all  surface  coal 
mining  operations  on  Indian  lands  (30 
CFR  750.11.  750.12,  750.16).  Thus,  there 
has  been  no  delay  in  applying  the 
requirement  to  all  existing  operations 
involving  coal  leases  on  Indian  lands. 
The  new  rule  establishes  an  orderiy  and 
equitable  process  for  implementing  the 
Secretary's  obligations  under  section 
710(d)  to  incorporate  appropriate 
provisions  in  both  existing  and  new 
leases  of  coal  on  Indian  lands.  Although 
the  required  result  was  already 
achieved  by  operation  of  law,  the 
absence  in  the  previous  rule  of  such  a 
process  for  incorporating  the  required 
provisions  had  raised  questions 
regarding  the  equitable  impact  of  the 


provision  and  its  effect  on  existing 
leases  of  coal  on  Indian  lands.  This  siAt 
is  intended  to  address  those  coacems. 

OSMRE  disagrees  with  the 
eommenler^s  assertions  that  proposal  of 
the  rule  change  was  arbitrary  and 
capricious  and  violated  the  Secretary's 
trust  responsibilities.  OSMRE  proposed 
the  rule  change  pursuant  to  the  A'Ci4/ 
AMC  settlement  agreement,  in  response 
to  objections  raised  by  the  complainant 
eonceraiog  the  unilateral  amendment  of 
existing  leases. 

Non-parties  to  the  agreement,  though 
not  involved  in  the  settlement 
negotiations,  were  afforded  ample 
opportunity  to  comment  on  the  proposed 
rule  change  through  the  public  coaiment 
process. 

Finally,  the  commenter's  concern 
regarding  the  enforceability  of  section 
710(d)  standards  for  existing  leases 
pending  incorporation  of  the  SMCRA- 
compliance  provision  into  such  leases  is 
without  merit.  OSMRE  addressed  this 
issue  in  the  preamble  to  the  proposed 
rule  wherein  it  stated  that  all  surface 
coal  mining  operatioHs  on  hidian  lands 
are  subject  to  the  requirements  of 
section  710  of  SMCRA  and  30  CFR  Part 
750  by  operation  of  law.  This  holds  true 
regardless  of  wbetlwr  the  leases 
associated  with  such  operations  have 
been  aaiended  to  inchuie  die  SMCRA- 
complianee  proviaioa  mandated  by 
section  710(d). 

Section  200.1  J  (b) 

The  rule  adopted  today  at  25  CFR 
20ail(b)  (formefly  30  CFR  75a20(bU 
provides  for  the  incorporation  of 
SMCRA-related  terms  and  conditions, 
as  requested  in  writiiig  by  the  lessav 
Indian  tribe,  iate  pesVSMCRA  leases  of 
coal  on  hdian  iands.  The  role  specifies 
that  these  terms  and  cosditions  sfaaH  be 
included  when  such  lea.ses  are  issued. 
renewed,  renegotiated,  or  readjnstedl  as 
applicable. 

One  commeriter  objected  to  the 
proposed  rule  change  at  25  CFR 
200.11(b)  as  contrary  to  SMCRA  iFk  that 
it  would  limit  the  scope  of  tribe- 
requested  temis  and  conditicms  to 
SMCRA-related  concerns  and  would 
allow  their  incorporation  into  existing 
Iciises  only  at  the  time  of  lease  renewal, 
renegotiation,  or  readjuslnient. 

OSMRE  dis.igrees  that  the  rule  change 
is  contrary  to  SMCRA.  Although  section 
710te)  does  not  specifically  state  that 
tribe-requested  terms  and  conditions  be 
related  to  SMCRA.  OSMRE  believes 
thai  section  710(e)  was  not  intended  to 
encompass  terms  and  conditions 
unrelated  to  SMCRA,  since  the 
mechanisms  for  incorporating  other 
teiTTis  and  conditions  were  in  place  prior 
to  the  enactment  of  SMCRA.  The 


requirement  that  section  710(e)  terms 
and  conditions  be  incorporated  into 
existing  teases  only  at  specific, 
psedetermined  times  is  beneficial  in  diat 
it  miaiauaes  the  Idielihood  of  frequent 
and  WHpredictable  araendnents  to 
existing  agreements.  OSMRE  believes 
this  is  necessary  to  implement  section 
710(e)  m  an  orderly  and  reasonable 
manner  with  respect  to  existing 
contracts  and  leases.  Moreover,  the 
leasing  and  lease  readjustment 
processes  are  not  the  tribes'  sole  means 
of  ensuring  operator  compliance  with 
special  tribal  requirements  related  to 
S\fCRA.  The  ndes  at  30CFI<  750.6 
provide  an  opportunity  for  the  tribes  to 
advise  OSMRE  and  BIA  of  special 
requirements  relating  to  the  protection 
of  non-coal  resources  of  the  area 
affected  by  surface  coal  mining  and 
reclamation  operations  durkig  the 
penmtting  process.  As  the  regulatory 
authority  on  Indian  lands,  OSMRE  must 
assure  operator  compliance  with  such 
special  requirements. 

One  commenter  expressed  concern 
that  the  revised  rule  could  be 
misinterpreted  as  restricting  lease 
readjustment  solely  to  SMCRA-related 
purposes  and  recommended  that  the  rule 
be  clarified  accordingly. 

As  a  point  of  clarification,  die 
implementation  of  the  rule  will  in  no 
way  affect  the  tribes'  ability  to  continue 
to  request  the  inchision  of  non-SMCRA- 
related  terms  and  eonditions  in  new  and 
existing  coal  leases  on  Indian  lands 
pursuant  to  other  existing  statutes  and 
regalations  governing  the  teasing 
process  on  such  lands. 

One  commenter  maintained  that  the 
revised  rule  would  give  the  lessee  "veto 
power"  ever  the  terms  and  conditions 
reqaested  by  a  tribe,  or  would  force  the 
tribe  to  conapromise  on  prt^osed  lease 
ameodments. 

OSMRE  disagrees.  Section  71fl(eJof 
SMCRA  clearly  empowers  the  Secretary 
to  incorporate  tribe-requested  terms  and 
conditions  into  leases  of  coal  on  Indian 
lands,  and  the  lessee  must  comply. 
One  commenter  contend-id  that 
OSMRE  breached  its  due  process  and 
fiduciary  trust  responsibilities  by  failing 
to  consult  with  the  tribe  prior  to  entering 
into  the  settlement  agreement  which 
contained  the  provision  affecting  the 
tribe's  rights  under  section  710(e). 
OSMRE  considers  this  comment 
beyond  the  scope  of  this  rulemaking, 
because  it  concerns  general  legal  and 
procedural  issues  relating  to  a  previous 
action  by  the  Department,  rather  than 
the  merits  of  the  rule  itself.  OSMRE 
reiterates  th.^f  it  has  provided  full 
opportunity  to  comment  on  the 
rulemaking  implementing  the  settidment, 
through  the  public  comment  proi  ess. 


The  commenter  further  claimed  that, 
by  Uraiting  the  scope  and  time  periods 
for  mcorporatioR  of  section  710(e)  terms 
and  conditions,  OSMRE  breached  its 
trust  duty  to  assist  the  tribe  in 
developing  its  powers  of  self- 
government,  aad  inipaired  the  tribe's 
ability  lo  achieve  its  section  710(e) 
objectives  and  maximize  its  economic 
benefits  diiring  the  lease  renegotiation 
and  renewal  process. 

OSMRE  disagrees.  The  rule  change 
does  not  affect  the  Department's 
commitment  to  continued  development 
of  tribal  self-governing  powers,  nor  does 
it  undermine  the  tribe  s  ability  lo 
negotiate  leases  for  maximum  economic 
gain.  All  coal  lease  terms  and  conditions 
on  Indian  lands,  including  those  related 
to  secUon  710  of  SMCRA.  are  ultimately 
subject  to  Secretarial  approval,  thereby 
ensuring  that  tribal  economic  and 
environmental  interests  are  protected. 
30  CFR  Part  750 

Section  7.50. 12    Permit  Appliccrions 

SecUon  750.12(d)(2)  describes  the 
infarraation  that  roust  be  included  in  the 
permit  application  package  [PAP]  for  a 
surface  coal  mining  operation  on  Indian 
lands  in  order  to  assure  compliance  with 
Federal  laws  other  than  SMCRA.  The 
rule  at  30  CFR  750.12ld;(2)(v)  is 
amended  by  deleting  the  reference  to 
the  American  Indian  Religious  Freedom 
Act  (AIRFA),  42  U.SC.  1996,  as  a 
specific  permit  application  information 
requirement. 

'The  final  rule  adopted  today 
continues  to  require  that  the  permit 
application  contain  a  description  of 
compbance  wiA  Federal  lavrs  aimed  at 
protecting  cultiwal  resources  on  Indian 
lands.  The  nde  change  does  not 
eliminate  the  need  for  AIRFA 
compliance  for  surface  coal  mmiiig 
operations  on  bidian  lands,  but  transfers 
the  primary  responsibility  from  the 
applicant  to  OSMRE.  This  is  consistent 
with  AERFA  provisions  requiring  the 
various  Federal  departments  and 
agencies  to  implement  policies  and 
procedures  to  protect  mnd  preserve 
Native  American  religious  cultural  rights 
and  practices.  OSMRE  fulfnis  diis 
obligation  through  the  rule  at  30  CFR 
750.6(a)(4).  That  provision  requims 
OSMRE  to  assure  operator  compliance 
with  appropriate  special  requirements 
relating  to  the  protection  of  non-coal 
resources  of  tlu  area  affected  by  surface 
coal  mining  and  reclamation  operr'tKjns, 
in  consultation  with  BLA  and  the 
affected  tribe. 

Two  commenters  objected  to  the 
proposed  rule  change.  One  commenter 
claimed  that  the  revised  rule  would 
eliminate  the  need  for  an  applicant  to 
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deal  directly  with  the  affected  tribes 
regarding  the  presence  or  absence  of 
cultural/religious  sites  and  resources  on 
the  proposed  permit  area,  and  that  it 
would  impose  no  obligation  upon 
OSMRE  to  resolve  AIRFA-related 
issues.  Another  commenter 
acknowledged  that  while  AIRFA 
compliance  is  ultimately  a  Federal 
responsibility.  OSMRE  should  retain  the 
option  of  requiring  the  proposed 
operator  to  conduct  a  survey  of  religious 
sites,  claiming  that  the  general 
requirements  of  30  CFR  750.6(a)(4)  are 
insufficient  to  ensure  agency  compliance 
with  AIRFA. 

OSMRE  disagrees  with  the 
commenters  assertions  that  the  existing 
rule  at  30  CFR  750.6(a)(4)  is  inadequate 
for  purposes  of  AIRFA  compliance  and 
that  OSMRE  is  under  no  obligation  to 
resolve  AIRFA-related  issues.  The 
regulation  at  30  CFR  750.6(a)(4)  is  broad 
in  scope,  providing  for  protection  of  all 
non-coal  resources  on  Indian  lands 
without  exception,  including  Native 
American  religious  sites  and  resources. 
The  regulation  further  requires  OSMRE 
to  assure  operator  compliance  with 
special  requirements  relating  to  the 
protection  of  such  resources.  This  could 
include  operator-conducted  surveys  of 
religious  sites,  and  could  involve  direct 
communications  between  the  operator 
and  the  affected  tribe,  as  necessary  to 
ensure  compliance  with  AIRFA. 

One  commenter  maintained  that  the 
rule  change  could  jeopardize  the 
conndentiality  of  Native  American 
cultural/religious  sites  and  resources  by 
placing  sensitive  information  in  the 
hands  of  government  agencies  subject  to 
Freedom  of  Information  Act  (FOIA) 
requests,  and  urged  OSMRE  to  propose 
a  new  rule  requiring  the  applicant  to 
address  AIRFA-related  issues  in  the 
PAP.  in  consultation  with  the  tribal  land 
owners. 

OSMRE  regards  this  comment  as 
irrelevant  to  whether  the  proposal 
should  be  adopted.  Ijecause  the  same 
concern  will  exist  under  this  rule  or  the 
previous  rule.  The  rule  change  merely 
reflects  the  fact  that  OSMRE,  rather 
than  the  applicant,  is  ultimately 
responsible  for  ensuring  AIRFA 
compliance  on  Indian  lands.  OSMRE 
recognizes  the  sensitive  nature  of 
AIRFA-related  information  and  its 
significance  to  the  Indian  tribes. 
However,  the  determination  as  to 
whether  such  information  would  be 
exempt  from  disclosure  under  FOIA.  if  it 
were  submitted  to  OSMRE.  is  not 
affected  by  this  rulemaking,  and  is 
properly  addressed  outside  of  this 
rulemaking  action. 


III.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

The  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  DOI  has  determined  that  this 
document  is  not  a  major  rule  under  the 
criteria  of  Executive  Order  12291 
(February  17. 1981)  and  certifies  that  it 
will  not  have  significant  economic  effect 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.  This  rule  affects  a 
relatively  small  number  of  surface  coal 
mining  operations.  The  rule  does  not 
distinguish  between  small  and  large 
entities.  The  economic  effects  of  the 
proposed  rules  are  estimated  to  be 
minor  and  no  incremental  economic 
effects  are  anticipated  as  a  result  of  the 
rule. 
National  Environmental  Policy  Act 

OSMRE  has  prepared  an 
environmental  assessment  (EA)  and  has 
made  a  finding  that  the  final  rule  will 
not  significantly  affect  the  quality  of  the 
human  environment  under  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1960  (NEPA).  42  U.S.C. 
4332(2)(C).  The  EA  is  on  file  in  the 
OSMRE  Administrative  Record,  Room 
5131. 1100  L  Street  NW..  Washington, 
DC. 

Author 

The  principal  author  of  this  rule  is 
Suzanne  M.  Hudak,  Branch  of  Federal 
and  Indian  Programs,  OSMRE,  1951 
Constitution  Avenue  NW..  Washington. 
DC  20240:  Telephone:  (202)  343-4540. 

List  of  Subjects 

25  CFR  Port  200 

Environmental  protection,  Indian 
lands,  Mintnil  resources.  Mines. 

30  CFR  750 

Indian-lands.  Reporting  and 
recordkeeping  requirements.  Surface 
mining.  Surface  Mining  Reclamation  and 
Fjiforcement  Office. 

Accordingly,  25  CFR  Part  200  is  added 
and  30  CFR  Part  750  is  amended  as  set 
forth  herein. 

Dated:  April  21.  1989. 
Michael  A.  Poling, 

Deputy  Assistant  Secretary— Land  and 
Minerals  Manafierr^ent. 


-  Dated:  April  24. 1989. 
W.  P.  Ragsdale, 

Assistant  Secretary— Indian  Affairs. 

1.  Part  200  is  added  to  25  CFR  Chapter 
1,  Subchapter  1  to  read  as  follows: 

PART  200— TERMS  AND  CONDITIONS: 
COAL  LEASES 

Set 

200.1-200.10    I  Reserved  I 
200.11     Incorporation  of  coal  lease  liirms  and 
conditions. 
Authority:  Pub.  L  95-87  (30  U.S.C.  1201  at 
seq.].  as  amended. 

§§200.1-200.10    (Reserved! 

§  200.1 1    Incorporation  of  coal  lease  terms 
and  conditions. 

(a)  All  leases  of  coal  on  Indian  lands, 
as  defined  in  section  216.101  of  this 
chapter,  issued  by  the  Secretary,  will 
include  at  the  time  of  issuance,  renewal, 
renegotiation,  or  readjustment,  as 
applicable,  the  following  provision: 

The  l*ssee  shall  comply  with  all  applicaldi! 
requirements  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977,  and  all 
regulations  promulgated  thereunder, 
including  those  codified  at  30  CFTt  Part  750. 

(b)  With  respect  to  leases  of  coal  on 
Indian  lands  issued  by  the  Secretary 
after  August  3, 1977,  the  Secretary  shall, 
at  the  time  of  issuance,  renewal, 
renegotiation,  or  readjustment,  as 
applicable,  include  and  enforce  in  such 
leases,  terms  and  conditions  related  to 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  as  requested 
by  the  lessor  Indian  tribe  in  writing. 

PART  750-REQUIREMENTS 
FOR  SURFACE  COAL  MINING  AND 
RECLAMATION  OPERATIONS  ON 
INDIAN  LANDS 

2.  The  authority  citation  for  Part  750  is 
revised  to  read  as  follows: 

Authority:  Pub.  L  95-67  (30  U.S.C.  1201  et 
seq..  as  amended);  and  Pub.  L  100-34. 

3.  Section  750.12  is  amended  by 
revising  paragraph  (d)(2)(v)  to  read  as 
follows: 

S  7S0.12    Permit  applications. 
«         •         •         •         • 

(d)  *  *  * 

(2)  •  •  * 

(v)  A  description  of  compliance  with 
Federal  laws  aimed  at  protecting 
cultural  resources  on  Indian  lands. 
*        •        *        *        • 

§750.20    [Remowedl 

4.  Section  750.20  is  removed. 
[KR  Doc.  89-12062  Filed  5-19-89:  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
UReAN  DEVELOPMENT 

Oflice  of  Assistant  Secretary  for 
HokiFing— Federal  Housing 
Comnisslonsr 

24  CFR  Part  8C8 

IDockCt  No.  N-e»-1961;  FR-26341 

Section  8  Housing  Assistance 
Payments  Program;  Fair  Market  Rents 
for  (Jew  Construction  and  Substantial 
Rehabilitation— All  Market  Areas 

AQENCY:  Officp  of  Assistant  Secretary 

for  i  lousing — Federal  Housing 

Corr  missioner.  HUD. 

ACTION:  Proposed  notice. 

summary:  Section  8(c)(H  of  the  United 
Statrs  Housing  Act  of  1937  requires  tlie 
Secretary  to  establish  Fair  Mp.rket  Rents 
(FMRs)  periodically,  but  not  less 
frequently  than  annually.  This  document 
proposes  Fiscal  Year  1988  FMRs  for  the 
Sectirm  8  New  Construction  Program 
and  the  section  8  Substantial 
Rehabilitation  Program.  These  proposed 
FMRs  are  based  primarily  on  the  level  of 
rentals  paid  for  recently  completed  or 
newly-constructed  dwelling  units  of 
modest  design  within  each  market  area 
as  determined  by  HUD  Field  Office 
staff.  They  also  reflect  the  Department's 
cost  containment  efforts  in  relation  to 
housing  assistance  provided  in  the 
Section  8  New  Construction  and 
Substantial  Rehabilitation  Programs. 
DATE:  Comment  due  date:  June  21.  1989. 
ADORCSS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Rules  Docket  Clerk.  Office  of 
General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington.  DC  20410.  Communications 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  communication 
submitted  will  be  available  for  public 
inspection  during  regular  business  hours 
at  the  above  address. 
rom  ruKTHtn  iNromMATtoN  contact: 
Edward  M.  Winiarskl.  Chief  Appraiser. 
Valuation  Branch,  Technical  Support 
Division,  Office  of  Insured  Multifamily 
Housing  Development.  451  Seventh 
Street  SW..  Washington.  DC  20410-8000. 
telephone  (202)  42ft-7624.  (This  is  not  a 
toll-free  number.) 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  8  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437f)  (the  Act) 
authorizes  a  system  of  housing 
assistance  payments  to  aid  lower 
income  families  in  renting  decent,  safe, 
and  sanitary  housing.  These  programs. 


known  collectively  as  the  section  8 
Housing  Assistance  Payments  Program, 
provide  assistance  payments  for  lower 
income  fami'ias  for  a  variety  of  housing 
options,  inc' jding  new  construction  and 
substantial  rehabilitation. 

Under  these  programs,  HUD  or  public 
housing  agencies  (PHAs)  make  rental 
assistance  payments  on  behalf  of 
eligible  families  to  owners.  Total 
housing  expense  represents  the  total 
monthly  cost  of  housing  an  eligible 
family,  which  is  the  sum  of  the  contract 
rent  and  any  utility  allowance  for  the 
assisted  unit  occupied  by  the  family. 
Where  the  unit  is  leased  to  an  eligible 
family,  the  housing  assistance  payment 
represents  the  difference  between  the 
total  housing  expense  and  the  total 
family  contribution.  Initial  contract  rents 
plus  any  allowances  for  utilities 
generally  may  not  exceed  area-wride 
FMRs  established  by  the  Department 
Section  8(c)(1)  of  the  Act  states  that 
the  Secretary  shall  establish  FMRs 
periodically,  but  not  less  frequently  than 
annually.  Section  8(c)(1)  further 
provides  that  the  Department  shall 
publish  FMRs  in  the  Federal  Register. 
with  reasonable  time  for  public 
comment,  and  that  the  FMRs  will 
become  effective  upon  their  publication 
in  final  form  in  the  Federal  Register. 
The  Department  determined  that 
publication  by  rulemaking  is  not 
necessary  and  has  delayed  timely 
publication  of  the  FMRs.  Accordingly, 
the  Department  published  a  final  rule  on 
September  25. 1985  (see  50  FR  38791) 
changing  the  FMR  publication  procedure 
to  a  Notice  procedure,  effective  October 
30. 1985.  Under  the  Notice  procedure. 
FMRs  are  published  in  proposed  form  in 
a  Notice  with  a  minimum  of  30  days  for 
comment  and  then  are  published  in  final 
form  in  a  Notice  for  immediate  effect. 
This  means  FMRs  may  be  effective  the 
same  day  they  appear  in  final  form  in 
the  Federal  Register. 

This  Notice 

Today's  document  proposes  the  FY 
1988  FMRs  for  new  construction  and 
substantial  rehabilitation  that  apply.to 
Section  8  New  Construction  undw  Part 
880.  Substantial  Rehabilitation  under 
Part  881.  Housing  Finance  and 
Development  Agencies  under  Part  883, 
New  Construction  Set-Aside  for  Section 
515  Rural  Rental  Housing  Projects  under 
Part  884.  Housing  for  the  Elderly  and 
Handicapped  under  Part  885,  and 
Disposition  of  HUD-owned  projects 
under  Part  886,  Subpart  C. 

The  FMRs  are  based  primarily  on  the 
levels  of  rent  paid  for  recently 
completed  or  newly  constructed 
dwelling  units  of  modest  design  within 
each  market  area,  as  determined  by 


HUD  Field  Office  staff,  trended  ahead  to 
October  1, 1989,  to  allow  time  for  the 
period  of  construction  or  rehabilitation 
of  the  projects  involved.  They  are 
estimates  of  rentals  that  prospective 
tenants  who  are  not  receiving  Federal 
rent  subsidies  would  be  willing  and  able 
to  pay  for  recently  completed  or  newly 
constructed  dwelling  units  of  modest 
design,  with  suitable  amenities.  They  do 
not  necessarily  represent  rents  needed 
to  support  construction  and  operating 
costs. 

This  Notice  includes  FMRs  for  0. 1.  2, 
3  and  4  or  more  bedroom  units  in  five 
structural  categories  (detached,  semi- 
detached/row. walkup.  2-4-story 
elevator  and  S-plus-story  elevator 
buildings).  Construction  or  rehabilitation 
of  elevator  projects  for  families  with 
children  is  prohibited  unless  there  is  no 
practical  alternative.  FMRs  for  family 
units  in  elevator  structures  are  proposed 
for  appropriate  market  areas;  however, 
the  determination  that  there  is  "no 
practical  allemative"  must  be  made  on  a 
project-by-project  basis.  HUD 
regulations  also  provide  that  high-rise 
elevator  projects  for  the  elderly  may  be 
approved  only  if  HUD  determines  that 
high-rise  construction  is  appropriate 
after  talking  into  account  land  costs, 
safety  and  security  factors. 

With  the  publication  for  effect  in  the 
Federal  Register,  these  FMRs  will  be 
made  retroactive  to  September  15, 1988. 

Applicability 

A.  For  section  202  projects  with 
section  8  assistance,  beginning  with 
Federal  Fiscal  Year  1986  selections,  the 
Fair  Market  Rents  (FMRs)  on  which  the 
contract  rents  will  be  based  will  be  the 
Fair  Market  Rents  applicable  to  projects 
for  the  elderly  or  handicapped  published 
and  in  effect  on  the  date  of  the  Notice  of 
Section  202  Fund  Reservation.  Providing 
that  the  project  meets  cost  contaiiunent. 
these  FMRs  may  be  increased  by  up  to 
10  percent  with  the  approval  of  the  Field 
Office  Manager  or  by  up  to  20  percent 
with  the  approval  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner. 

B.  For  section  202  projects  with 
section  8  assistance  selected  during 
Federal  Fiscal  Year  1985  and  earlier, 
and  for  section  8  projects  under  the 
section  8  New  Construction  and 
Substantial  Rehabilitation  Program,  the 
applicable  Fair  Market  Rents  are  those 
in  effect  on  the  date  that  the  proposal  or 
application  for  assistance  was 
submitted  to  HUD  (or  in  the  case  of 
assistance  under  Part  884,  by  the 
Farmers  Home  Administration  (FmHA). 
and  in  the  case  of  assistance  under  Part 


883.  by  the  State  Agency).  The  following 
exceptions  apply: 

1.  For  all  the  projects  where  the  FMRs 
are  increased  after  the  completion  date 
w  a  processing  stage,  the  increased 
FMRs  will  apply  to  all  subsequent 
processing  in  reviewing  contract  rents 
and  utilities.  (This  does  not  apply  when 
the  borrower  agrees  to  limit  the  rents  to 
110  percent  of  the  FMRs  in  effect  at  the 
time  of  fund  reservation  in  order  to  enter 
into  a  negotiated  construction  contract, 
as  permitted  under  the  section  202 
competitive  bid  procedure.)  The 
decision  concerning  appropriate  FMRs 
to  use  in  project  processing  will  be 
based  upon  an  entire  schedule  rather 
than  selectively  choosing  the  highest 
unit  rents  from  the  currently  effective 
FMR  schedule  or  a  previously  published 
schedule  for  that  area. 

2.  For  all  projects  where  the  FMRs  are 
decreased  after  the  completion  date  of  a 
processing  stage,  the  applicable  FMR 
will  be  the  higher  of: 

a.  The  FMR  set  forth  in  Schedule  A  of 
the  annual  publication  of  FMRs  or 

b.  The  FMR  set  forth  in  a  previously 
published  schedule  that  was  in  effect  at 
the  tune  that  the  application  was 
submitted. 

Interested  persons  will  have  a  30-day 
comment  period  after  puWication  of  this 
Notice  in  which  to  submit  comments  on 
the  revised  FMRs  contained  in  Schedule 
A.  All  comments  submitted  during  this 
period  will  be  carefidly  considered  and 
FMRs  will  be  revised  as  appropriate. 

Proposals  may  be  submitted  that 
involve  combinations  of  structural  types 
and  unit  sizes  for  which  FMRs  are  not 
proposed  in  this  document  or  for  which 
there  are  no  FMRs  already  m  effect 
However,  no  proposal  of  this  type  will 
be  approved  until  the  FMRs  in  this 
Notice  have  been  published  for  effect 
In  addition,  interested  persons  may 
submit  comments  or  other  information 
(with  adequate  documentation)  on 
FMRs  at  any  time,  even  after  expiration 
of  the  30-day  comment  period  provided 
in  this  Notice.  Any  data  submitted  will 
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be  considered  in  initiating  interim 
revisions  to  the  FMR  schedules.  In  order 
to  expedite  consideration  of  your 
submission,  please  send  a  copy  to  the 
HUD  Field  Office  having  jurisdiction  for 
the  market  area  involved,  as  well  as  to 
the  Rules  Docket  Clerk. 

Other  Information 

HUD  regulations  in  24  CFR  Part  50. 
implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  contain  categorical  exclusions 
from  their  requirements  for  the  actions, 
activities,  and  programs  specified  in 
§  50.20.  Since  the  FMRs  proposed  in  this 
Notice  are  within  the  exclusion  set  forth 
in  S  50.20(1),  no  environmental 
assessment  is  required,  and  no 
environmental  finding  has  been 
prepared. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  and  title  for 
the  activities  covered  by  this  Notice  are 
14.156,  Lower  Housing  Assistance 
Program  (section  8). 

Accordingly,  the  Department  proposes 
to  revise  Schedule  A  of  24  CFR  Part  888 
to  read  as  set  forth  below. 

Authority:  Section  8(c)(1),  U.S.  Housing  Act 
of  1937. 42  U.S.C.  1437f:  Section  7(d), 
Department  of  HUD  Act  42  U.S.C.  3535(d). 

Date:  May  5, 1989. 

James  E.  Schoenberger. 

General  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 

Schedule  A-^>roposed  Fair  Market 
Rents  for  New  Coostniction  and 
Substantial  Rehalnlitation. 

Special  Category  Computations 

1.  FMRs  for  dwelling  units  designed 
for  the  elderly  or  handicapped  are  those 
for  appropriate  size  units,  not  to  exceed 
two  bedrooms  for  the  elderiy.  multiplied 
by  1.05. 

2.  Congregate  housing  dwelling  unit 
FMRs  are  the  same  as  for  noncongregate 
units. 

3.  Single-room  occupancy  dwelling 
unit  FMRs  (applicable  only  for 
substantial  rehabilitation  projects)  are 


75  percent  of  those  for  zero-bedroom 
units  of  the  same  structural  type. 

4.  FMRs  for  living  units  in  a  group 
home  developed  with  a  direct  loan 
under  section  202  of  the  Housing  Act  of 
1959  are  those  for  zero-bedroom  or  a  one 
bedroom  unit  of  the  walkup  structural 
type  (or  if  the  group  home  contains  an 
elevator,  of  the  2-4-story  elevator 
structural  type).  Each  living  unit  in  a 
group  home  is  composed  of  a  bedroom 
plus  a  proportionate  part  of  common 
living  space  ordinarily  included  in  a 
living  unit.  One-bedroom  FMRs  may  be 
applied  only  when  the  bedroom  space 
plus  the  proportionate  part  of  the 
common  space  totals  at  least  450  square 
feet 

5.  Manufactured  home  (unit  and 
space)  FMRs  shall  be  95  percent  of  the 
rents  for  detached  units  of  the 
appropriate  bedroom  size  (except  that 
where  a  manufachued  home  FMR  is 
specified  in  the  schedule  for  an  area,  the 
amount  in  the  schedule  shall  be  the 
FMR). 

6.  FMRs  for  manufactured  home 
spaces  in  newly-constructed  or 
substantially  rehabilitated 
manufactured  home  parks  are 
determined  by  multiplying  by  1.25  the 
FMR  for  the  spaces  published  for  the 
Existing  Housing  Program.  (For  currently 
effective  FMRs  for  the  Existing  Housing 
Program,  see  Federal  Register 
documents  published  on  April  29, 1987 
(52  FR  15630),  March  18, 1988  (53  FR 
8888),  and  September  21, 1988  (53  FR 
36700). 

Rent  Computations 

All  rents  computed  in  accordance 
with  this  note  shall  be  rounded  down  to 
the  nearest  whole  dollar. 

Similariy.  all  FMRs  increased  by  up  to 
10  percent  with  the  approval  of  the  HUD 
Field  Office  Manager,  or  by  up  to  20 
percent  with  the  approval  of  the  HUD 
Assistant  Secretary  for  Housing  should 
have  the  result  rounded  down  to  the 
nearest  whole  dollar. 

aiLUNQ  COOC  4210-Z7-II 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


{S 


REGION   1 
BOSTON  REGIONAL  OFFICE 


MARKET:  BOSTON 

NUMBER  OF  BEDROOMS 


MARKET:  WORCESTER 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


PREPARED  ON  021389 


-0-   -1- 

-2- 

-3-   -4+ 

818 

1050  1141 

683   689 

809 

954  1057 

594   671 

804 

887  1007 

616   748 

865 

1107  1209 

621   753 

870 

1208  1334 

EFFECTIVE 

DATE 

100187 

TRENDED  DATE 

100189 

-o- 


NUMBER  OF  BEDROOMS 
-1- 


-2-  -3-  -4+ 

759  971  1053 

604   611   751  876  1005 

545   580   728  826  949 

556   639   766 

584   673   805 


MARKET:  FALL  RIVER 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
783  943  959 
601  607  768  931  943 
565  586  725  830  871 
585  607  741 
590   639   774 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


s 


REGION   1 
HARTFORD  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ ROW 

WALKU" 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MiNUPACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WAIKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


PREPARED  ON  021339 


MARKET- 

HARTFORD 

NUMBER  OF 

BEDROOMS 

-0-   -1- 

-2- 

-3-   -4+ 

724 

805   829 

584   598 

690 

781   805 

455   576 

655 

740   764 

503   585 

661 

520   636 

732 

PFFECTIVE 

DATE 

100187 

TRENDED  DATE 

100189 

MARKET: 

WINDHAM 

NUMBER  OF 

BEDROOMS 

-0-   -1- 

-2- 

-3-   -4+ 

600 

665   690 

506   512 

573 

64  1   668 

419   488 

547 

607   625 

444   508 

559 

462   539 

615 

EPFECTIVE 

DATE 

100187 

TRENDED  DATE 

1C0189 

MARKET:  NEW  HAVEN 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

703   795  849 

556   579   652   768  826 

495   554   628   716  740 
509   570   668 

527   629   744  — 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  BRIDGEPORT 

NUMBER  OF  BEDROOMS 


■1- 


-4* 


702  750   782 

575   580   669  725   758 

481   557   632  703   728 
488   584   640 

508   617   711  I 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  NEW  LONDON 

NUMBER  OF  BEDROOMS 


■1- 


•4+ 


700   781   816 
514   519   665   742   791 
463   497   654   735   762 
468   513   679 
494   567   700 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  RIDGEFIELD 

NUMBER  OF  BEDROOMS 


1- 


-4+ 


815   873   904 
668   673   776   849   879 
557   649   738   826   850 
567   658   745 
585   716   824 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  NEW  MILFORD 
NUMBER  OF  BEDROOMS 


•1- 


-4  + 


653   728   747 
538   562   648   723   742 
467   542   616   694   713 
472   549   621 
488   597   689 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  NORWICH 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
653  728  747 
525  572  648  723  742 
476  553  623  695  717 
483  561  633 
500   600   700 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 
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REGION   1 
MANCHESTER  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  MAINE  STATEWIDE 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
595   671   766   889 

468  549   627   722   836 
419   510   597   677   765 

469  561   706 
521   626   786 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  VERMONT  STATE 
NUMBER  OF  BEDROOMS 


1- 


-4  + 


616  716  798   898 

513   576  679  762   860 

459   538  639  721   795 

521   595  705 

578   659  783 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  NEW  HAMPSHIRE  ST. 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
593   664   765   889 
503   561   631   724   840 
444   498   573   652   742 
469   568   654 
521   630  727 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  0213B9 
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PEGION   1 


PROVIDENCE  OFFICe 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


MARKET:  PROVIDENCE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
882  1027  1149 
536  656  748  829  895 
481  651  723  744  874 
488  646  841 
494   653   849 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


PREPARED  ON  031389 
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REQION   2 
BUFFALO  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


MARKET:  BUFFALO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
60S  686  773 
435  455  531  623  723 
346  410  493  579  617 
454  SCO  663 
494   540   702 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  ELMIRA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
572  662  733 
358  415  521  617  688 
310  359  472  585  663 
381  465  596 
419   503   635 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKfcT:  JAMESTOWN 

NUMBER  OF  BEDROOMS 


•1- 


-4* 


598   672   754 
440   469   545   625   715 
361   424   504   579   669 
442   521   640 
481   561   679 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  ROCHESTER 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

585  654   726 

456   460   538  625   706 

354   413   496  563   635 
458   521   625 
497   561   668 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


a 

9 


9B 
o 

(M 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  ALBANY 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
668  808  894 
486  492  590  717  794 
420  479  562  661  751 
426  516  652 
457   564   704 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  PLATTSBURGH 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
585   690   762 
488   493   538   621   693 
387   424   491   575   655 
432   511   621 
471   551   666 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  SYRACUSE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
593  683  781 
427  438  520  626  703 
341  409  498  569  655 
346  454  576 
384   495   619 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


PREPARED  ON  021389 


MARKET:  BINGHAMTON 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
572   690   763 
415   420   508   607   674 
359   410   481   565   639 
364   446   567 
398   474   610 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION 


NEW  YORK  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  NEW  YORK  CITY 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

687  692  953  1131  1382 

621  649  884  1058  1279 

664  853  912  1151  1351 

866  1054  1171  1487  1699 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  ROCKLAND 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
944  1024  1100 
586  675  842  980  1063 
501  636  795  923  1022 
567  683  848 
620   739   894 


MARKET:  SUFFOLK 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


NUMBER  OF  BEDROOMS 


-O- 


-1-   -2-  -3-  -4* 

1054  1279  1425 

797   844  1001  1047  1247 

640   745   898  977  1080 
822   966  1177 
888   991  1238 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  NASSAU 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
1008  1151  1264 
708  715  922  1046  1159 
552  688  834  958  1061 
568  703  875 
575   807   933 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


PREPARED  ON  021389 


MARKET:  WESTCHESTER 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
955  1115  1222 
677   682   799   985  1072 
534   637   762   921  1010 
659   755   928 
715   849   988 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  PUTNAM 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
879  1011  1100 
587  592  754  905  987 
478  561  647  809  940 
672  762  833 
720   828   920 


MARKET:  ORANGE 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-  -4+ 

810  920  997 

732  873  955 

695  816  903 
912 


563  612 

498  572 

667  722 

717  820  1002 


EFFECTIVE  DATE 
TRENDED  DATE 


10O187 
100189 


MARKET:  POUGHKEEPSIE 

NUMBER  OF  BEDROOMS 
-0- 


•1-   -2-  -3-  -4+ 

731  854  976 

502   534   639  731  803 

425   509   633  679  754 
648   757   872 
677   786   942 


EFFECTIVE  CATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 
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REGION   2 
NEWARK  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*'  STY 

MANUFACTURED  HOME 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUESTANTIflL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGFNCIES  PROGRAMS) 


MARKET:  NEWARK 

NUMBER  OF  BEDROOMS 

-3-  -4* 

1300  1382 

1076  1170 

962  1054 

1103  1191 

1259  1356 


-0-  -1-  -2- 
1163 
657  731  927 
578  647  829 
668  743  947 
751   842  1075 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  ATLANTIC  CITY 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
982  1112  1177 
653  658  750  895  984 
523  586  664  795  878 
630  702  792  942  1026 
715   802   920  1096  1194 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  VINELAND 

NUMBER  OF  BEDROOMS 


1- 


-4+ 


895  1024  1103 
560  580  664  807  897 
414  494  576  707  792 
553  630  705  854  941 
645   730   833  1010  1108 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  021389 


MARKET:  NORTH  BERGEN 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
1156  1293  1375 
722  795  922  1069  1162 
640  707  822  954  1047 
729  804  940  1095  1184 
813   904  1068  1252  1349 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  BURLINGTON 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4+ 
1020  1150  1229 
629   789   935  1022 


621 

493   555 

599   671 


702 
830 


833   917 
980  1067 


683   770   959  1136  1232 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  ASBU9Y  PARK 
NUMBER  OF  BEDROOMS 
-2-  -3-  -4+ 
1026  1162  1243 
793  940  1034 
692  826  918 
810  967  1053 
938  1121  1222 


-0-  -1- 

593  666 

511  578 

600  675 

683  781 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET;  FREEHOLD 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
1070  1204  1289 
643  722  839  982  1076 
568  633  742  868  961 
655  730  852  1009  1096 
739   830   980  1153  1264 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  GLOUCESTER 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
1020  1150  1229 
574  629  777  935  1022 
475  553  668  830  917 
599  671  828  980  1067 
683   770   959  1136  1232 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  CAMDEN 

NUMBER  OF  BEDROOMS 


624 

465 
598 
633 


-  1- 

629 
539 

671 
770 


-2-   -3-  -4+ 

1020  1150  1229 

769   935  1022 

819  917 

960  1067 


662 
817 
959  1135  1232 


EFFECTIVE  DATE 
TRENDED  DATE 


1Q0187 
100189 


MARKET:  TRENTON 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4+ 

1042  1170  1249 

684   707   807   954  1043 

539   614   723   853  938 

672   752   851  1001  1086 

769   858   979  1156  1255 


EFFECTIVE  DATE 
TRENDED  DATE 


1001S7 
100189 
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REGION   2 
CARIBBEAN  OFFICE 


SCHEDULE  A-  rAIH  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 
DETACHED 


MARKET:  SAN  JUAN 


NUMBER  OF  BEDROOMS 


-0- 


■1- 


-2- 
518 


-3-   -4* 
576   639 


SEMI-DETACHED/ROW   428   439   491   535   596 


WALKUP 

ELEVATOR  2-4  STY 
ELEVATOR  S*  STY 
MANUFACTURED  HOME 


361   417   463   505   546 
413   463   530   611   675 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  MAYAGUEZ 

NUMBER  OF  BEDROOMS 


1- 


-4+ 


500  550  612 

401   439   464  508  570 

343   408   436  477  520 

385   437   543  588  658 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  PONCE 


'  NUMBER  OF  BEDROOMS 


-O- 


-1- 


365   402 

336   373   399 


-2- 
464 
427   471 


-3-   -4+ 

514  575 
534 
484 


44  1 


385   437   517   551   622 


MARKET:  ARECIBO 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

495   545  606 

396   434   459   502  565 

343   404   430   472  515 

385   437   543   582  653 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


a 

a. 


100187 
100189 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  ST.  CROIX 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4+ 

653   737   849 

432   504   592   684   779 

367   432   525   591   554 


MARKET:  ST.  THOMAS 
NUMBER  OF  BEDROOMS 


•1- 


-4+ 


963  1051  1186 
648  716  825  950  1078 
520  60S  746  830  931 
525   632   772 


MARKET:  OLD  SAN  JUAN 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

572   617   647   702   775 
538   581   614   665   714 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


PREPARED  ON  021389 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


S 


REGION   3 
BALTIMORE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5-t-  STY 

MANUFACTURED  HOME 


MARKET:  BALTIMORE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
755  852  1002 
452  529  612  725  938 
409  524  602  720  778 
442  552  654 
488  602   730 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  HAGERSTOWN 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4+ 
653   767   884 
368   490   576   651   846 
366   485   570   646   676 
393   492   576 
427   497   590 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  SALISBURY 

NUMBER  OF  BEDROOMS 


•1- 


-4+ 


641  707   830 

413   452   521  603   777 

345   447   515  597   672 
358   490   537 
395   515   625 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


PREPARED  ON  021389 
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REGION   3 
CHARLESTON  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  CHARLESTON 

NUMBER  OF  BEDROOMS 


•1- 


-4* 


561   666   757 
346   420   532   637   735 
325   415   521   532   601 
425   523   591 
438   530   597 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  WHEELING 

NUMBER  OF  BEDROOMS 


1- 


274  363 

269  352 

395  472 

400  479   578 


490   584 
460   566 
455 
573 


-4-f 

653 

627 

526   574 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  021389 


MARKET:  BLUEFIELD 

NUMBER  OF  BEDROOMS 


•1- 


-4+ 


MARKET:  HUNTINGTON 

NUMBER  OF  BEDROOMS 


-0- 


•1- 


519   592   658 
303   392   489   553   595 
298   381   449   502   552 
422   502   562 
430   509   570 


-2- 


-4+ 


MARKET:  PARKERSBURG 
NUMBER  OF  BEDROOMS 


512   618   672 
312   401   498   584   645 
262   390   493   556   610 
399   474   569 
405   481   575 


-0-   -1-   -2-   -3- 


-4+ 


479   553   608 
272   352   450   522   575 
267   341   423   495   546 
411   495   600 
420   502   608 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  MARTINSBURG 
NUMBER  OF  BEDROOMS 
2-   -3-   -4+ 


1- 


293  367 
283  342 
44  1   492 


496 
459 
454 

547 


584  653 
550  627 
526   595 


452   497   554 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  FAIRMONT 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
555  618  692 
345  425  524  592  664 
340  415  504  556  613 
472  519  578 
480   525   585 


MARKET:  POINT  PLEASANT 
NUMBER  OF  BEDROOMS 


-O- 


-3-   -4* 


478   551   601 
272   352   446   519   572 
259   341   438   488   543 
409   488   547 
414   497   555 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMLNT  AGENCIES  PROGRAMS) 


REGION   3 


PHILADELPHIA  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  PHILADELPHIA 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

612  766   886   993 

479   540  682   774   856 

582   604  756 

641   720  849 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  LANCASTER 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

479  485  596  733  762 

400  468  584   695   732 

486  562  730 

511  587  755 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  WELLSBORO 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

418  517  624   716   799 

408  489  589   686   727 

447  522  649 

497  561  693 


MARKET:  ALLENTOWN 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4-f 

492  511  636   744   822 

436  480  598   699   780 

515  543  637 

529  581  713 


MARKET:  BELLEFONTE 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

451  517  549   713   799 

408  480  544   686   748 

447  522  649 

497  561  693 


MARKET:  HARRISBURG 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

516  521  574   713   799 

411  480  555   686   746 

467  542  598 

505  586  649 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  YORK 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 


479  485  596   733   762 

400  468  584   690   732 

484  562  730 

509  587  755 


MARKET:  READING 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

505  511  612   735   818 

407  490  587   694   762 

465  548  636 

503  601  705 


MARKET:  SCRANTON 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

475  542  629   684   779 

407  482  598   679   762 

504  561  668 

536  597  711 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


PREPARED  ON  021389 
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REGION   3 
PITTSBURGH  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRL'CTIO'I  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


MARKET:  PITTSBURGH 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4-f 
686   762   892 
487   585   649   724   847 
418   497   579   695   813 
531   595   686 
548   620   729 

EFFECTIVE  DATE    100187 
TRENDED  DATE      10C189 


MARKET:  ERIE 

NUMBER  OF  BEDROOMS 


•1- 


641 
462  555  611 
369  455  541 
521  578  672 
540   596   722 


-3-  -4+ 

713  834 

679  795 

628  703 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET;  ALTOONA 

NUMBER  OF  BEDROOMS 


1- 


376 
358 
518 
531 


453 
44  1 

584 

601 


557 
547 
542 
618 
657 


EFFECTIVE  DATE 
TRENDED  DATE 


-  3  -  -f,^ 

671  610 

639  772 

623  717 


100187 
100189 


MARKET:  JOHNSTOWN 

NLMBER  OF  BEDRCD^'S 
-C-   -1-   -2-   -3 


394  467 

361  445 

484  520 

'"93  559 


574 
546 
536 
623 
656 


PREPARED  ON  021389 


EFFECTIVE  DATE 
TRENDED  DATE 


-3-  -4+ 

682  816 

643  777 

616  702 


100187 
100169 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   3 
RICHMOND  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  NORTON 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

364  375  451   547   610 

276  343  436   542   597 

312  378  471 

342  425  563 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  HARRISONBURG 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

379  419  488   563   638 

327  389  483   557   620 

363  424  519 

394  488  568 


MARKET:  NEWPORT  NEWS 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4-f 

413  418  481   600  653 

328  372  449   538   599 

364  407  484 

467  555  638 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  NORFOLK 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4+ 

442  447  534   605   657 

384  433  512   600   650 

419  468  547 

490  597  692 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 
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STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  CHARLOTTESVILLE 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

463  469  554   655   696 

385  436  522   580   646 

420  471  557 

465  563  698 


MARKET:  RICHMOND 

NUMBER  OF  BEDROOMS 
-0-"  -1-   -2-   -3-   -4+ 

426  433  502   587   638 

351  412  492   580   632 

387  446  526 

438  532  657 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 
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SCHEDULE  A-  r*IR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  3 


WASHINGTON  O.C.  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  S*  STV 

MANUFACTURED  HOME 


MARKET:  WASHINGTON  O.C. 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-  '** 


581  653  716   796 

468  553  629  729 

505  610  787 

S66  652  846 


898 
814 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


PREPARED  ON  021389 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   3 


WILMINGTON 


STRUCTURE  TVPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  WILMINGTON.  DEL 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
658   828   866 
475   480   587   705   774 
397   460   543   631   676 
438   512   646 
466   594   658 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  DOVER.  DEL 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
630   755   854 
436   441   530   653   712 
384   419   476   568   614 
395   485   574 
419   536   637 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  021389 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   4 


ATLANTA  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-OtTACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  ATLANTA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

466  497  564   681   724 

453  481  551   667   708 

483  511  579 

541  576  659 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  COLUMBUS 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
471  576  621 
340  378  423  543  584 
325  364  410  529  570 
353  394  438 
413   454   495 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  VALOOSTA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

451 
314   356   424 
302   337   414   484 
331   372   444 
385   428   497 


517  592 
509  557 
545 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


PREPARED  ON  021389 


MARKET:  ALBANY 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
492  564  599 
336  375  439  511  557 
324  364  423  500  546 
350  390  454 
404   444   509 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET;  MACON 

NUMBER  OF  BEDROOMS 


MARKET:  AUGUSTA 

NUMBER  OF  BEDROOMS 


-0-  -1- 

344  370 

334  360 

359  385 

409  435 


-2- 
462 
434 
421 
448 
498 


-3-  -4+ 

543  568 

495  527 

485  517 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


-2- 

481 


-0-   -1- 

365  400 

361  382 

391  4  13 

446  480   517 

EFFECTIVE  DATE 
TRENDED  DATE 


-3-  -4+ 

521  579 

448   496  557 

437   480  536 

463 


100187 
100189 


MARKET;  ROME 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
460  536  577 
319  346  399  474  530 
307  333  394  461  516 
333  359  420 
396   416   478 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  BRUNSWICK 

NUMBER  OF  BEDROOMS 


-0-  -1- 

364  405 

351  393 

382  421 

438  476 


-2- 
502 
461 


455   523 

486 

544 


-3-  -4* 
591  628 
536  596 
572 


EFFECTIVE  DATE    10O187 
TRENDED  DATE      100189 

MARKET:  SAVANNAH 

NUMBER  OF  BEDROOMS 


-0-   -1- 

375  414 

362  400 

390  434 

446  490   569 

EFFECTIVE  DATE 
TRENDED  DATE 


-3-  -4-t- 

622  661 

565  613 

485   552  600 

513 


-2- 
537 
498 


100187 
100189 
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REGION   4 
BIRMINGHAM  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


MARKET:  BIRMINGHAM 

NUMBER  OF  BEDROOMS 


MARKET:  DOTHAN 

NUMBER  OF  BEDROOMS 


1- 


■4* 


1- 


-4* 


583   709   802 
379   386   459   555   595 

34  1   379   445   536   576 

352  399   471 
366   419   498 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  MOBILE 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
554   700   789 

353  582   466   535   575 
534   375   452   522   561 

35  1   386   469 
357   398   486 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


490   620   703 
333   363   421   506   552 
327   358   415   487   632 
339   375   438 
345   386   455 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  MONTGOMERY 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
544   656   747 
367   372   473   561   616 
340   366   453   555   608 
352   386   479 
365  405   506 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  FLORENCE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
519  658  745 
341  368  437  531  575 
319  362  423  511  559 
334  375  447 
347   388  460 


MARKET:  HUNTSVILLE 

NUMBER  OF  BEDROOMS 


•1- 


-4* 


549   701   796 
399   404   483   570   620 
337   398   476   555   612 
386   429   518 
398   449   544 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  TUSCALOOSA 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
516   686   774 
379   397   461   561   600 
351   391   447   544   583 
374   411   473 
388  427   497 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  021389 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   4 


COLUMBIA  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  GREENVILLE 
NUMBER  OF  BEDROOMS 


-0-   -1- 

375   401 
366   391 


400 
425 


416 
441 


-2-  -3-  -4+ 

530  643  693 

510  604  652 

498  589  630 
525 
550 


MARKET:  GREENWOOD 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
554   60O 
523   565 
445   511   548 


471 
454 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  COLUMBIA 

NUMBER  OF  BEDROOMS 


346  3G2 

337  353 

360  375   467 

382  397   488 

EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


-0- 

391 
381 
406 
431 


•1- 


-2- 
539 


-3-   -4+ 
634   673 


443  519   614   653 

433  509   604   643 

458  534 

483  553 


MARKET:  AIKEN 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4-f 
513  594  631 
387  438  494  575  612 
377  429  485  566  603 
402  453  508 
426   478   572 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


PREPARED  ON  021389 


MARKET:  MYRTLE  BEACH 
NUMBER  OF  BEDROOMS 


1- 


-4  + 


500   607   645 
378   392   481   586   624 
368   383   472   576   614 
391   406   495 
414   429   519 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  CHARLESTON 
NUMBER  OF  BEDROOMS 


•1- 


-4  + 


523   589   626 
405   420   503   569   606 
395   410   493   559   596 
420   435   518 
445   460   543 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


BEST  COPY  AVAILABLE 


MARKET:  ROCKHILL 

NUMBER  OF  BEDROOMS 


401 
391 
416 


-1- 

454 
444 


-2-   -3- 
528   616 


508 
498 
470   523 
442   495   547 

EFFECTIVE  DATE 
TRENDED  DATE 


-4  + 
654 
596  634 
587   625 


100187 
100189 


MARKET:  FLORENCE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
490  560  595 
361  434  473  543  578 
350  425  464  534  569 
398  449  486 
422   474   508 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 
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FAIR  MARKfeT  tf'ENtS'FOft'  NEW'Cb^Js'rtJUCt^ON  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


h9 

to 


REGION   4 
GREENSBORO  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  GREENSBORO 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4> 
505   577   684 
400   413   493   543   652 
349   408   488   538   648 
372   444   516 
S30   570   691 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  ASHEVILLE 

NUMBER  OF  BEDROOMS 


•1- 


-4+ 


403  589   673 

389   395   465  565   652 

332   389   448  560   647 
369   425   485 
483   543   641 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  CHARLOTTE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
549  638  716 
430  437  517  598  691 
369  432  512  593  686 
395  461  548 
532   572   686 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  DURHAM 

NUMBER  OF  BEDROOMS 


1- 


-4  + 


540   620   728 
405   411   506   608   695 
381   405   501   601   690 
416   442   536 
529   576   701 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


CB 


STRUCTURE  TYPE 

DETACHED 

SEMI-OETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  GREENVILLE 
NUMBER  OF  BEDROOMS 


•1- 


■A* 


469   540   641 
345   377   453   516   596 
303   372   447   511   591 
337   395   470 
454   512   606 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  WILMINGTON 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
484   572   650 
381   386   465   527   593 
327   381   459   £22   603 
361   402   481 
473   525   631 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  021389 


MARKET:  RALEIGH 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
544  648  757 
445  458  534  594  683 
381  451  527  589  676 
411  474  551 
543   608   768 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  ELIZABETH  CITY 
NUMBER  OF  BEDROOMS 


1- 


-4  + 


489  555   622 

332   350   444  54  1   617 

296   345   438  522   588 
323   395   475 
450   508   612 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


MARKET:  WINSTON-SALEM 
NUMBER  OF  BEDROOMS 


MARKET:  FAYETTEVILLE 
NUMBER  OF  BEDROOMS 


•1- 


-4  + 


1- 


-4* 


492  586   667 

385   400   465  544   629 

323   395   459  539   623 
352   418   490 
508   543   651 

EFFECTIVE  DATE  10O187 

TRENDED  DATE  100189 


458   547   627 
364   373   438   510   506 
322   368   434   504   580 
353   402   470 
500   594 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 
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REGION   4 
JACKSON  OFFICE 


SCHEDULE  A- 


FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5-t-  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  JACKSON 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
531  641  727 
388  426  525  613  676 
355  421  476  564  630 
437  541  629 
447   552   644 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  GULFPORT 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
494  579  664 
401  423  488  564  613 
337  390  444  543  607 
451  500  624 
462   512   639 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  021383 


MARKET:  CORINTH 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3 


303 
288 
390 
403 


354 
344 
477 
489 


435 
422 
417 

558 
573 


-3-  -4+ 

551  636 

531  613 

519  573 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  HATTIE5BURG 
NUMBER  OF  BEDROOMS 


1- 


333 
292 
414 
425 


385 
348 
444 
455 


476 
458 
439 

551 
567 


EFFECTIVE  DATE 
TRENDED  DATE 


-3-  -4-t- 

547  616 

525  590 

487  536 


100187 
100189 


MARKET:  GREENVILLE 

NUMBER  OF  BEDROOMS 


1- 


MARKET:  GREENWOOD 

NUMBER  OF  BEDROOMS 


388 
349 
451 
465 


430 
397 
504 
519 


526 
498 
475 
632 
631 


EFFECTIVE  DATE 
TRENDED  DATE 


-3-  -4+ 

557  640 

541  629 

503  579 


100187 
100189 


1- 


363 
323 
451 
471 


41  1 
3S1 
504 
516 


489 
473 
448 
534 
539 


-3-  -4+ 

529  623 

506  613 

470  540 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  SOUTHAVEN 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 


350  434 

337  414 

459  509 

468  521 


519 
500 
494 
613 
628 


EFFECTIVE  DATE 
TRENDED  DATE 


€00  684 
586  663 
573   629 


1 00 1 8  7 
100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION 


JACKSONVILLE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  JACKSONVILLE 
NUMBER  OF  BEDROOMS 
-O- 


■1-   -2-  -3-   -4* 

597  660   738 

428   492   573  642 

379   424   523  631 
446   497   626 
501   553   698 


EFFECTIVE  DATE 
TRENDED  DATE 


MARKET:  TAMPA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
576  655  773 
437  499  571  642  719 
386  440  530  622  686 
483  541  664 
569   631   764 


MARKET:  PENSACOLA 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4* 

540   600   702 

568   626 

533   575 


100187 
100189 


MARKET:  ORLANDO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
638  712  757 
423  486  598  660  732 
396  459  543  616  693 
473  539  657 
550   613   726 


2   693 

387 

433   508 

1   686 

328 

376   457 

384 

436   531 

433 

491   593 

100187 

EFFECTIVE  DATE 

100189 

TRENDED  DATE 

MARKET:  KEY  WEST 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
757  836  921 
544  611  680  778  867 
451  501  610  726  777 
524  579  721 
595   663   824 


MARKET:  MIAMI 

NUMBER  OF  BEDROOMS 


-0- 

544 
451 
524 
595 


-  1- 

61  1 
501 
579 
663 


-2- 

757 
680 


610   726 

721 

824 


-3-   -4+ 

836  921 
778  867 
777 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


PREPARED  ON  021389 
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REGION   4 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


LOUISVILLE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  LOUISVILLE 
NUMBER  OF  BEDROOMS 


MARKET:  COVINGTON 

NUMBER  OF  BEDROOMS 


•1- 


•4* 


580   656   744 
406   458   543  611   700 
390   436   516   594   652 
420   471   549 
455   513   596 

EFFECTIVE  DATE    100187 
TRENDED  DATE     100189 

MARKET:  PIKEVILLE 

NUMBER  OP  6EDR00MS 
-O-  -1-  -2-  -3-  -4* 
612  697  765 
440  479  572  647  711 
408  453  522  598  653 
455  489  587 
493   556   646 


-0-  -1- 

376  429 

359  407 

389  442 

425  485 


-2-  -3-  -4+ 

539  630  741 

501  585  688 

472  553  646 
514 
567 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  OWENSBORO 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
511  592  698 
332  388  474  548  646 
316  367  448  516  600 
345  401  487 
380   443   539 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  PADUCAH 

NUMBER  OF  BEDROOMS 


-0-  -1-  -2- 
514 
334  390  477 
318  369  451 
347  403  490 
382   446   542 

EFFECTIVE  DATE 
TRENDED  DATE 


-3-  -4+ 

596  702 

551  650 

519  603 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


PREPARED  ON  021389 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   4 
KNOXVILLE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  KNOXVILLE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -A* 
481  562  599 
379  4  17  466  551  589 
364  390  454  541  578 
390  412  481 
412   439   492 


MARKET:  CHATTANOOGA 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4+ 

493  584   623 

439   442   481  567   607 

401   430   465  555   595 
430   453   493 
453   481   521 


MARKET:  JOHNSON  CITY 
NUMBER  OF  BEDROOMS 


MARKET:  KINGSPORT 

NUMBER  OF  BEDROOMS 


■1- 


-4* 


■1- 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
10O189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


47  1  546   584 

359   385   460  536   567 

347   369   449  514   556 
38b   407   471 
407   433   497 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


359  385 

343  360 

385  407 

407  433 


471 
460 
449 
471 
497 


-3-  -4+ 

546  584 

536  567 

497  536 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  OAKRIDGE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4'»- 
481  562  599 
379  417  466  551  589 
364  390  454  541  578 
390  412  481 
412   439   492 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  021389 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  RPHAB I LITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION 


NASHVILLE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/RCW 

WAlKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


PREPARED  ON  021339 


MARKET: 

NASHVILLE 

NUMBER  OF 

BEDROOMS 

-0-   -1- 

-2- 

-3-   -4-t- 

512 

597   641 

■J91   435 

494 

584   629 

358   414 

486 

577   623 

369   435 

494 

376   450 

512 

EFFECTIVE 

DATE 

100187 

TRENDED  DATE 

100189 

MARKET; 

JACKSON 

NUMBER  OF 

BEDROOMS 

-0-   -1- 

-2- 

-3-  -A* 

439 

512   599 

307   350 

412 

475   553 

288   332 

400 

463   527 

337   379 

470 

359   420 

505 

EFFECTIVE 

DATE 

100187 

TRENDED  DATE 

100189 

MARKET:  CLARKSVILLE 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4+ 
456   552   584 
332   373   436   517   570 
307   350   431   504   565 
332   379   448 
338   402   469 


MARKET:  COLUMBIA 


NUMBER  OF  BEUROUMS 


MARKET:  MEMPHIS 

NUMBER  OF  BEDROOMS 


-0- 


•1- 


321  345 

287  338 

294  358 

306  383 


-2- 
434 

409 
397 
405 
443 


-3-  -A* 

536  587 

527  564 

512  557 


-0-   -1- 


332 
296 
345 
388 


377 
332 
414 
459 


-2- 
460 
439 
387 
488 
532 


-3- 

517 
491 
467 


-4-f 
604 
561 
502 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCt  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


to 


REGION 


CHICAGO  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  CHICAGO 

MAC 

!KET:  ( 

3ELLE 

VILLE 

NUMBER  OF 

BEDROOMS 

NUMBER  OF 

BEDROOMS 

-0-   -1-   -2- 

-3-   -4* 

-0- 

-1- 

-2- 

-3-   -4+ 

816 

970  1119 

675 

751   837 

590   663   748 

879   975 

431 

481 

578 

653   733 

500   577   690 

827   868 

371 

429 

543 

620   690 

534   628   741 

880   882 

405 

456 

576 

578   724   861 

894   945 

462 

514 

648 

EFFECTIVE  DATE 

100187 

EFFECTIVE 

DATE 

100187 

TRENDED  DATE 

100189 

TRENDED  DATE 

100189 

MARKET:  MOLINE 

NUMBER  OF  BEDROOMS 


MARKET:  SPRINGFIELD 
NUMBER  OF  BEDROOMS 


1- 


-4* 


•1- 


-4  + 


622   767   897 
451   508   560   701   821 
393   449   503   638   716 
418   478   539 
500   569   640 


680   765   855 
403   459   538   612   690 
367   431   500   577   654 
396   455   534 
454   509   603 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  EAST  ST.  LOUIS 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4-t- 
577  664  739 
4  10  472  528  605  675 
373  432  505  584  649 
397  460  541 
480   535   585 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARfcD  ON  02  1389 
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REGICN   5 
CINCINNATI  Ot^FICe 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  CINCINNATI 

NUMBER  OF  BEDROOMS 


-0-   -1- 

-2- 

-3-   -4* 

713 

870   937 

447   516 

587 

704   775 

361   424 

536 

610   703 

397   530 

632 

553   651 

739 

EFFECTIVE 

DATE 

100137 

TRENDED  DATE 

100189 

MARKET:  DAYTON 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
638  828  915 
415  444  516  618  696 
346  433  501  579  648 
404  537  641 
560   657   704 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION 


CLEVELAND  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  CLEVELAND 

NUMBER  OF  BEDROOMS 


MARKET:  AKRON 

NUMBER  OF  BEDROOMS 


MARKET:  FINDLAY 

NUMBER  OF  BEDROOMS 


MARKET:  LORAIN 

NUMBER  OF  BEDROOMS 


•1- 


-4-t- 


1- 


743  806  869 
521  545  613  692  726 
390   449   521   604   688 

400   475   586 
456   485   608 


496 
385 
390 


522 
439 
428 


395   458 


-2-  -3-  -4+ 

711  779  803 

589  666  699 

515  589  655 
520 
525 


1- 


-4+ 


1- 


-4  + 


605   678   729 
413   446   495   591   626 
343   371   436   530   589 
348   376   485 
393   450   554 


607   681   733 
401   407   481   560   597 
294   323   397   498   541 
371   390   465 
390   396   484 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  MANSFIELD 

NUMBER  OF  BEDROOMS 


-0-  -1- 

466  471 

344  370 

379  417 


-2-  -3-  -4* 

629  684  757 

520  598  666 

420  522  562 
498 


386   444   510 

EFFECTIVE  DATE 
TRENDED  DATE 


MARKET:  TOLEDO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
704  772  822 
430  491  562  645  688 
364  404  478  584  620 
387  420  515 
424   430   524 


MARKET:  YOUNGSTOWN 

NUMBER  OF  BEDROOMS 
2-   -3-   -4+ 


-0-  -1- 

423  429 

308  347 

345  364 

352  372 


623 
496 
413 
453 
462 


695  701 
579  596 
518   565 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100169 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


PREPARED  ON  021389 
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REGION   5 
COLUMBUS  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


MARKET:  COLUMBUS 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 


549   672   683 
383   420   482   563   616 
333   409   475   520   584 
370  445   528 
419   500  590 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


PREPARED  ON  021389 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


{I 


REGION  S 
DETROIT  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET;  DETROIT 

NUMBER  OF  BEDROOMS 

-o-  -I-  -a-  -3-  -4* 

668  829  966 

460   496   617  721  832 

388   479   562  663  771 

415   506   578 
424   521   638 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  FLINT 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
532  680  760 
359  400  500  639  679 
343  386  450  591  664 
348  405  476 
356   455   542 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  ANN  ARBOR 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
659  758  799 
417  422  546  655  722 
340  417  513  562  628 
382  449  532 
387   489   555 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  YPSILANTI 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
659  758  799 
417  422  546  655  722 
340  417  513  562  628 
382  449  532 
387   489   555 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
'TNCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   5 
GRAND  RAPIDS  OFFICE 


MARKET:  MT  PLEASANT 
NUMBER  OF  BEDROOMS 


STRUCTURE  TYPE 

-0- 

-1- 

-2- 

-3-   -4* 

DETACHED 

615 

728   776 

SEMI-DETACHED/ROW 

402 

453 

522 

647   699 

WALKUP 

275 

369 

412 

512   551 

ELEVATOR  2-4  STY 

284 

386 

430 

ELEVATOR  5*  STY 

441 

527 

612 

MANUFACTURED  HOME 

EFFECTIVE 

DATE 

100187 

TRENDED  DATE 

100189 

STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  LANSING 

NUMBER  OF  BEDROOMS 


1- 


MARKET:  GRAND  RAPIDS 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4+ 
611   722   757 
420   425   525   622   672 
309   385   489   537   574 
327   405   506 
446   520   577 

EFFECTIVE  DATE    1O0187 
TRENDED  DATE      100189 

MARKET:  MUSKEGON 

NUMBER  OF  BEDROOMS 


MARKET:  BENTON  HARBOR 
NUMBER  OF  BEDROOMS 


1- 


MARKET:  BATTLE  CREEK 
NUMBER  OF  BEDROOMS 


-4* 


•1- 


-4* 


1- 


613   753   797 
420   428   512   632   681 
328   386   468   564   598 
347   405   486 
414   468   549 


-4* 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


619  730   767 

439   481   572  671   713 

314   397   470  557   569 
334   4  18   489 
454   530   590 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


586   696   732 
400   429   536   644   679 
299   347   429   525   559 
317   365   447 
433   496   568 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  TRAVERSE  CITY 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
663   775   811 
481   496   581   715   754 
317   412   466   572   614 
335   429   484 
502   580   644 


-4  + 


638   729   768 
398   423   520   642   691 
298   383   469   567   602 
317   401   487 
458   530   595 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  MARQUETTE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
575  689  725 
363  416  524  631  668 
236  328  425  529  569 
254  346  444 
462   541   556 

EFFECTIVE  DATE    100187 
TRENDED  DATE      10O189 


MARKET:  UACKSON 

NUMBER  OF  BEDROOMS 


•1- 


-4* 


599   730   780 
409   414   501   619   667 
321   398   455   560   590 
327   417   474 
470   543   615 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


PREPARED  ON  021389 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRLlCTICtO  AND  SUBST/iNTIAI.  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DFVELOPMENT  AGEMCIES  PROGRAMS  J 


REGION   5 


."J 


INDIANAPOLIS  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  INDIANAPOLIS 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
582   652   716 

367  413   512   619   627 
339   384   460   520   558 

368  407   488 
463   512   593 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  HAMMOND 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
592  662  730 
397  448  531  608  688 
363  416  496  5C3  599 
408  439  524 
466   532   620 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  GARY 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
581  648  717 
385  441  521  596  686 
363  416  496  568  585 
405  439  530 
443   506   596 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  ELOOMINGTON 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
560   632   709 

345  389   484   563   616 
309   359   448   526   563 

346  385   479 
424   472   568 


MARKET:  EVANSVILLE 

NUMBER  OF  BEDROCMS 
-0-  -1-  -2-  -3-  -4+ 
654  627  685 
335  386  478  5S8  635 
301  349  44  1  509  555 
335  376  47  1 
405   478   530 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  LAFAYETTE 

NUMBER  OF  BEDROOMS 


-O- 


1- 


376  418 

346  393 

379  411 

462  516 


-2- 

587 
513 
472 
501 
616 


-3-  -4-t- 

658  734 

582  645 

534  585 


MARKET:  SOUTH  BEND 
NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

586  656   732 

381   425   517  595   680 

349   395   475  538   582 
383   417   508 
460   513   610 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100139 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


PREPARED  ON  021389 


MARKET:  FORT  WAYNE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
580  647  721 
390  422  505  561  626 
343  387  460  516  567 
379  412  490 
475   526   616 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  TERRE  HAUTE 


NUMBER  OF  BEDROOMS 


-0- 

379 
338 
374 
443 


-  1- 

421 
389 
412 
496 


-2- 
572 
507 
475 
503 
612 


-3- 

646 
582 
546 


-4  + 
727 
647 
579 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 
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REGION  5 
MILWAUKEE  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  MADISON 

NUMBER  OF  BEDROOMS 


•1" 


•3-   -4* 


650   736   770 
395  476   570  679   729 
385   429   525   628 
401   444   540 
518   561   685 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  EAU  CLAIRE 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
520   607   643 
303   383   437   551   605 
295   339   392   497 
315   358   412 
423   465   559 


MARKET:  REEOSVILLE 
NUMBER  OF  BEDROOMS 


•1- 


•4* 


592   675   707 
340   427   506   622   357 
335   384   459   548      i 
353  400  472  I 

468   514   630 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  GREEN  BAY 

NUMBER  OF  BEDROOMS 


1- 


-4* 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


555  635   665 

323   398   477  580  614 

303   350   434  530 
318   365   449 
438   477   588 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


PREPARED  ON  0213bji 


MARKET:  SUPERIOR 

NUMBER  OF  BEDROOMS 


•1- 


-4* 


MARKET:  MILWAUKEE 

NUMBER  OF  BEDROOMS 


1- 


553   664   699 
324   433   497   605   641 
318   379   452   561 
337   398   469 
475   520   614 


-4* 


741   825   866 
430   543   646   742   802 
424   481   573   700 
444   498   592 
579   629   772 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  WAUSAU 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4+ 
562   649   683 
326   417   479   592   630 
321   368   435   539 
337   385   453 
456   501   597 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION 


MINNEAPOLIS-ST.  PAUL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5-t-  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  MINNEAPOLIS 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 


440 
363 

402 

41  1 


445 
417 
478 
593 


596 
497 
599 
686 


686 
636 


766 
658 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100183 


MARKET:  ST.  CLOUD 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 


353 
322 
349 
354 


384 
36  1 
423 
498 


512 
448 
487 

589 


590 
540 


649 
573 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  021389 


MARKET:  DULUTH 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 


MARKET:  MANKATO 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 


MARKET;  ROCHESTER 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 


372  404  559   643   708 

356  386  477   584   620 

376  446  552 

394  481  613 


413  453  570   649 

356  398  496   573 

389  437  512 

407  561  665 


726 
605 


422  457  587   678 

372  413  510   587 

402  448  530 

438  591  673 


759 
622 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


to 

1^ 


MARKET:  WORTHINGTON 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4+ 


324  345  479   545 

295  324  418   504 

313  384  458 

313  445  543 


610 
536 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   6 


FORT  WORTH  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DtTACHED 

StMI -DETACHED/ROW 

WALKUP 

CLEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WAUKU? 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

ORTACHEO 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HCM£ 


MARKET: 

OALLA 

; 

MARKET: 

SHERMAN 

NUMBER  CF 

BEDROOMS 

NUMBER  OF 

BEDROOMS 

-0-   -1- 

-2- 

-3- 

-4* 

-0- 

-  1- 

-2- 

-3-   -4* 

550 

670 

778 

456 

578   655 

351   389 

479 

534 

659 

297 

329 

407 

516   595 

299   328 

455 

534 

612 

259 

296 

386 

47  1   559 

312   356 

494 

270 

332 

419 

4  38   b04 

699 

379 

455 

593 

EFFECTIVE 

DATE 

100187 

EFFE 

CTIVE 

DATE 

100187 

TRENDED  DATE 

100189 

TRENDED  DATE 

100189 

MARKET:  WICHITA  FALLS 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
483   610   687 
308   34  1   421   534   620 
268   307   399   488   576 
280   335   434 
393   471   614 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  AMARILLO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
505  612  688 
333  357  4J0  637  605 
275  301  4  18  509  562 
237  327  454 
402   463   642 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  SAN  ANGELO 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
466   569   666 

298  330  407  496  559 
254  278  386  470  470 
265   302   419 

371   427   593 

EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 

MARKET;  EL  PASO 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4+ 

469   538  673 

299  332  409  512  578 
261  288  388  473  537 
272   312   421 

382   442   596 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  TYLER 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
440  536  628 
281  311  384  461  527 
239  262  364  444  490 
250  285  395 
350   403   559 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  ABILENE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
464  568  662 
296  328  405  493  556 
252  277  384  468  517 
263  300  417 
369   425   590 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  MIDLAND 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
430  524  614 
275  304  375  457  516 
234  257  356  434  479 
244  278  386 
342   394   547 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  WACO 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
483  593  666 
308  341  421  534  618 
268  307  399  488  578 
280  339  434 
393   471   614 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  LUBBOCK 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
430  583  683 
301  334  411  509  574 
260  285  390  476  533 
272  310  423 
381   438   599 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  ODESSA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
430  524  614 
275  304  375  457  516 
234  257  356  434  479 
244  278  386 
342   394   547 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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STRUCTURE    TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  ALBUQUERQUE  NM 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
543  633  707 
364  387  492  578  670 
305  356  463  538  627 
319  400  503 
448   523   694 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  021389 


MARKET:  SANTA  FE  NM 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
559   707   828 
371   415   487   598   695 
315   340   462   530   646 
329   426   501 
478   574   709 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  SILVER  CITY  NM 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4-»- 
457  557  652 
292  332  398  485  547 
248  283  378  441  509 
259  341  410 
393   479   581 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  TAOS  NM 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
521  635  721 
333  378  454  553  624 
283  340  431  525  580 
296  389  468 
442   529   662 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   6 


FORT  WORTH  REGIONAL  OFFICE 


MARKET:  CLOVIS  NM 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


-0- 


NUM8ER  OF  BEDROOMS 
-1- 


-2-  -3-  -4-t- 

433  543  636 

285   323   377  464  534 

242   263   358  411  496 

253   333   388 

372   447   549 


a» 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


PREPARED  ON  021389 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   6 
HOUSTON  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  HOUSTON 

NUMBER  OF  BEDROOMS 


■1- 


-4* 


674   823   9S7 
361   430   552   656   747 
336   405   527   627   722 
396   470   592 
570   666   770 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  EL  CAMPO 

NUMBER  OF  BEDROOMS 
-0-  -1*  -2-  -3-  -4*- 
575  673  780 
358  396  482  608  706 
338  376  460  588  680 
393  436  545 
481   568   702 


MARKET:  BEAUMONT 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

612  699   857 

338   394   477  569   657 

313   369   457  544   627 
373   444   552 
548   599   603 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  TEXAS  CITY 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
668   762   882 
379   456   574   650   750 
358   444   560   621   719 
421   509   645 
570   666   770 


MARKET:  BRYAN 

NUMBER  OF  BEDROOMS 


•  1- 


MARKET:  LUFKIN 

NUMBER  OF  BEDROOMS 


-4-t- 


■1- 


-4  + 


585  774   898 

362   404   536  667   769 

341   386   515  639   749 
393   441   603 
544   653   802 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


557  654   758 

312   363   452  533   614 

292   343   427  508   588 
339   398   499 
487   567   696 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100139 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


PREPARED  ON  021389 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   6 
LITTLE  ROCK  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  FAYETTEVILLE 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
504   S7S   652 
337   4t1   474   553  610 
328   396   461   548   60S 
3SO   422   493 
433  506  589 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  OONESBORO 

NUMBER  OF  BEDROOMS 
-0-  -1-  •2-  -3-  -4* 
497  569  637 
334  397  465  564  619 
320  377  445  559  614 
343  404  482 
426   499   585 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  LITTLE  ROCK 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
52S   599   674 
352  444   496   576  635 
.327   412   460   571   630 
351   441   495 
436  510  600 

EFFECTIVE  DATE    100187 
TfiENOEO.  DATE      100189 


MARKET:  TEXARKANA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
516  593  666 
339  400  478  574  631 
323  389  455  569  626 
346  420  489 
433  506  590 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  FORT  SMITH 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
491   559   631 
328   375   461   528   591 
308   354   433   497   552 
331   382   466 
439   517   604 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  021389 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  6 
NEW  ORLEANS  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  NEW  ORLEANS 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
455   509   591 
298   345   441   492   568 
291   336   433   480   545 
301   346   443 
427   486   618 


MARKET:  LAKE  CHARLES 
NUMBER  OF  BEDROOMS 


■1- 


MARKET:  LAFAYETTE 

NUMBER  OF  BEDROOMS 


-4+ 


1- 


MARKET:  BATON  ROUGE 
NUMBER  OF  BEDROOMS 


-4+ 


409   518   615 
297   331   396   505   596 
257   307   370   475   549 
268   318   382 
416   463   570 


1- 


-4  + 


324   447   542 
197   238   309   435   523 
190   230   300   423   500 
200   240   310 
325   371   484 


404   506   588 
280   318   389   490   565 
249   288   354   450   508 
260   298   365 
395   442   551 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  HOUMA 

NUMBER  OF  BEDROOMS 


1- 


MARKET:  SHREVEPORT 
NUMBER  OF  BEDROOMS 


-4+ 


1- 


MARKET:  ALEXANDRIA 
NUMBER  OF  BEDROOMS 


-4+ 


357   478   560 

246  286   342   462   539 
237   276   331   448   515 

247  286   341 
374   420   516 


1- 


MARKET:  MONROE 

NUMBER  OF  BEDROOMS 


-4  + 


429   539   619 
297   331   409   517   592 
271   302   382   484   541 
282   313   392 
429   474   595 


1- 


-4  + 


407   481   550 
294   329   388   461   527 
280   313   374   444   499 
290   323   385 
427   473   580 


411   565   635 
289   323   394   547   613 
278   311   386   536   592 
288   321   396 
427   472   590 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


1O0187 
100189 


PREPARED  ON  021389 
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SCHEDULE  A-  FAIR  MARKET;  RE^^TS  FOR  -NeW  •CONf&T^UClION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDIN9 -HOCfSlNC  FiNAfNCt  AnS  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   6 


OKLAHOMA  CITY  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-OETACHEO/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  StY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  OKLAHOMA  CITY 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

496  618   682 

306   349   424  510   568 

242   291   369  480   543 

271  323   418 
353   407   516 

EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 

MARKET:  GUYMON 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-  -4* 

409   495  567 

272  290  356  436  498 
217  234  299  373  421 
233   254   330 

333   352   452 

EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 

MARKET:  WOODWARD 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
406  491  562 
270  288  353  432  494 
215  232  297  370  417 
231  252  327 
329   349   448 

EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 


MARKET:  ADA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4^ 
456  536  603 
306  369  4  15  489  552 
258  317  363  437  484 
272  336  392 
357   4  19   493 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  LAWTON 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
548  631  712 
374  4  18  495  580  644 
303  349  441  521  568 
322  375  471 
395   449   561 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  BARTLESVILLE 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
484   569   631 
297   338   470   553   616 
245   285   404   481   529 
260   305   414 
338   373   470 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  ARDMORE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
472  555  624 
317  382  430  509  572 
267  328  376  453  501 
282  348  406 
370   419   511 

EFFECTIVE  DATE    100187 
TRENDED  DATE       100189 

MARKET:  SHAWNF.E 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
481  529  584 
326  381  461  516  567 
272  326  396  432  472 
287  345  436 
354   395   474 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  MC  ALESTER 
NUMBER  OF  BEDROOMS 


■1- 


-4+ 


480   557   615 
345   350   449   517   579 
245   277   386   448   495 
259   296   407 
308   345   459 


MARKET:  ENID 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
496  575  649 
299  363  446  549  586 
24  1  301  380  448  495 
256  321  409 
347   422   513 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  STILLWATER 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
468  574  629 
337  360  4  13  527  665 
283  306  363  467  491 
298  326  393 
353   417   490 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  MUSKOGEE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
437  504  572 
317  363  421  490  555 
258  301  350  435  47  1 
273  321  364 
345   382   417 
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EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
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STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  TULSA 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-  -3-   -4* 

457  536   709 

281   322   394  488   535 

227   286   366  433   500 
242   308   396 
336   399   508 

EFFECTIVE  DATE  100187 

TRENDED  DATE  100189 


PREPARED  ON  021389 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   6 
SAN  ANTONIO  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


PREPARED  ON  021389 


MARKET:  SAN  ANTONIO 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
429   517   594 
330   347   408   492   563 
303   327   392   471   530 
423   455   554 
433   468   569 


EFFECTIVE 

DATE 

100187 

TRENDED  DATE 

100189 

MARKET: 

HARLINGEN 

NUMBER  OF 

BEDROOMS 

-0-   -1- 

-2- 

-3-   -4+ 

415 

466   521 

324   332 

371 

415   487 

302   315 

355 

385   415 

378   396 

458 

396   409 

473 

EFFECTIVE 

DATE 

100187 

TRENDED  DATE 

100189 

MARKET:  AUSTIN 

NUMBER  OF  BEDROOMS 


1- 


-4  + 


471   619   718 
346   388   449   593   685 
317   361   420   561   636 
377   453   537 
387   466   552 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  LAREDO 

NUMBER  OF  BEDROOMS 


1- 


-4* 


478   512   600 
326   372   453   485   566 
295   337   4  18   442   507 
396   442   552 
406   555   567 


MARKET:  CORPUS  CHRISTY 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
463  582  630 
317  345  442  557  600 
295  321  4  19  529  555 
357  381  550 
367   394   565 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  VICTORIA 

NUMBER  OF  BEDROOMS 


1- 


-4+ 


380   580   602 
292   333   370   566   589 
272   314   353   548   555 
370   415   482 
380   428   497 


MARKET:  EAGLE  PASS 
NUMBER  OF  BEDROOMS 


1- 


-4* 


443   536   597 
304   354   392   474   522 
284   337   375   456   489 
384   440   505 
394   453   525 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  DEL  RIO 

NUMBER  OF  BEDROOMS 
•0-   -1-   -2-   -3-   -4* 


274 
254 
354 
364 


349 
330 
335   546 
448   551 


436  527 
430  504 
414 


572 

545 

485   515 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
1001S9 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 
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REGION   7 
DES  MOINES  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  DES  MOINES 

NUMBER  OF  BEDROOMS 


MARKET:  BETTENDORF 

NUMBER  OF  BEDROOMS 


MARKET:  CEDAR  RAPIDS 
NUMBER  OF  BEDROOMS 


-0-   -1- 

-2- 

-3- 

-4  + 

-0- 

-1- 

-2- 

-3- 

-4-f 

-0- 

-1- 

-2- 

-3-   -4+ 

635 

743 

846 

531 

616 

695 

617 

718   807 

438   463 

556 

626 

717 

355 

396 

469 

535 

615 

377 

440 

546 

623   710 

354   408 

474 

534 

592 

302 

345 

415 

477 

541 

313 

367 

470 

543   616 

428   474 

561 

369 

412 

500 

407 

462 

569 

461   515 

611 

404 

451 

550 

459 

511 

621 

EFFECTIVE 

DATE 

100187 

EFFECTIVE 

DATE 

100187 

EFFECTIVE 

DATE 

100187 

TRENDED  DATE 

100189 

TRENDED  DATE 

100189 

TKENDED  DATE, 

100189 

MARKET:  COUNCIL  BLUFF 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
587   681   788 
415   443   529   596   677 
332   382   449   502   556 
420   476   548 
456   517   612 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


O 

a. 

CD 

•1 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


PREPARED  ON  021389 


MARKET:  DUBUQUE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
576  663  745 
383  442  509  582  663 
323  378  451  529  599 
405  456  540 
441   497   593 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  WATERLOO 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 


500 

583   662 

340   390 

439 

505   583 

295   338 

387 

457   520 

356   402 

467 

388   439 

515 

EFFECTIVE 

DATE 

100187 

TRENDED  DATE 

100189 

MARKET:  MASON  CITY 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
594  686  770 
377  432  528  601  684 
324  374  453  522  596 
394  444  559 
428   484   611 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  SIOUX  CITY 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
623  706  785 
399  450  548  620  695 
336  375  455  523  608 
418  466  565 
452   505   617 


MARKET:  DAVENPORT 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
532  614  692 
356  405  469  536  613 
307  353  415  488  552 
378  422  502 
411   461   552 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 
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SCHEDULE  A- 


REGION   7 


KANSAS  CITr  REGIONAL  OFFICE 


FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


I 


MARKET:  KANSAS  CITY 
NUMBER  OF  BEDROOMS 


STRUCTURE  TYPE 

-0- 

-  1- 

-2- 

-3-   -4-t- 

DETACHED 

SEMI-DETACHED/ROW 

416 

455 

528 

646   687 

WALKUP 

352 

416 

490 

611   648 

ELEVATOR  2-4  STY 

388 

435 

563 

ELEVATOR  5+  STY 

473 

512 

646 

MANUFACTURED  HOME 

EFFECTIVE 

DATE 

100187 

TRENDED  DATE 

100189 

STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  6+  STY 

MANUFACTURED  HOME 


MARKET:  SPRINGFIELD 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 


303  328  442   534 

254  307  416   512 

302  347  435 

395  439  559 


582 
549 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  SALINA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

296  333  410   494   529 

259  296  367   452   487 

334  367  470 

394  427  539 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


PREPARED  ON  021389 


MARKET:  JOPLIN 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

323  366  472   560   597 

269  321  412   510   547 

340  390  487 

435  471  594 


MARKET:  ST.  JOSEPH 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

303  343  4  15   504   542 

298  338  387   477   514 

349  401  502 

455  500  631 


MARKET:  SEDALIA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

297  342  433   522   559 

292  337  419   508   545 

354  408  510 

445  481  607 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  TOPEKA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

336  375  454   538   573 

301  334  418   516   552 

352  387  495 

416  451  568 


MARKET:  GARDEN  CITY 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

336  373  450   534   569 

297  334  411   495   530 

329  362  463 

389  421  532 


MARKET:  PITTSBURG 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

300  339  403   500   535 

255  293  375   464   501 

329  362  463 

389  421  532 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  WICHITA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 


321  381  473   565 

285  333  433   525 

334  367  470 

394  427  539 


601 
560 


EFFECTIVE    DATE 
TRENDED   DATE 


100187 
100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  OFM68I L I T4 T IQN 
SCHEDULE  A   f*^^;;*^;^^  housing  finance  AND  DEVELOPMENT  AGENCIES  PHOGRAMS) 


REGION   7 


OMAHA  OFFICE 


STPUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 
ELEVATOR  5*  STY 
MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  OMAHA 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

333  399  510   580  633 

309  373  460  569  601 

316  419  504 

347  434  522 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET :  NORTH  PLATTE 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

284  351  442   517   565 

273  346  410   493   542 

302  383  483 

324  410  504 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  GRAND  ISLAND 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

272  340  431   506   574 

263  315  413  490  554 

314  386  497 

325  395  510 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  SCOTTS  BLUFF 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

286  358  453   532   592 

276  340  431   509   567 

321  406  515 

338  416  529 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  LINCOLN 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4+ 

326  390  494   567   625 

308  373  460  562   619 

316  421  504 

361  434  522 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET   NORFOLK 

NUMBER  or  BEOOOOMS 
-0-   -1-   -2-   -3-   -«♦ 

272  340  431   506   974 

263  315  413   490   554 

314  386  497 

325  395  510 

EFFECTIVE  DATE    100'87 
TRENDED  DATE      i00»e9 
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PREPARED  ON  021389 
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REGION   7 


ST.  LOUIS  OFFICE 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  ANO  SUBSTANTIAL  REHABILITATION 
(INCLUOINQ  I40USING  FINANCE  ANO  DEVELOPMENT  AGENCIES  PROGRAMS) 


STRUCTURE  TYPE 
DETACHED 


MARKET:  ST.  LOUIS 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
638   764   822 


SEMI-DETACHEO/ROW   437   S22   618   731   805 


WALKUP 

ELEVATOR  2-4  STY 
ELEVATOR  5*  STY 
MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


384   486   979   656 
417   523   626 
469   591   799 


724 


MARKET:  CAPE  GIRARDEAU 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
429  493  538 
305  351  413  488  533 
266  314  373  461  480 
295  346  4  17 
325   380   557 


MARKET:  COLUMBIA 

NUMBER  OF  BEDROOMS 


MARKET:  KIRKSVILLE 


NUVBER  OF  BEDROOWS 


EFFECTIVE  DATE 
TRENDED  DATE 

MARKET:  ROLLA 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


-0-   -1- 

290  3G6 

283  3G0 

307  386 

342  453   624 

EFFECTIVE  DATE 
TRENDED  DATE 


-2- 
422 
403 
C93 
466 


-3- 
555 
550 
528 


-4  + 

605 
600 
582 


-0- 


•  1- 


291  355 
277  360 
302   378 


-2- 
422 

412 
407 
477 


-3- 
519 
530 
525 


-4  + 
589 

583 
578 


100187 
100189 


335   448   638 

EFFECTIVE  DATE 
TRENDED  DATE 


1C0187 
100189 


NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-  -4+ 

441  519  563 

304   368   436  514  558 

273   346   431  509  553 
297   373   471 
332   434   576 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


PREPARED  ON  021389 
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c^ueniii c  A.  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
SCHEDULE  A-  JJJJ^JJJI^^^hSS^I'/^inanCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


\u» 
\a» 


REGION   8 


DENVER.  COLORADO  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  DENVER.  CO 
NUMBER  OF  BEDROOMS 


-4-t- 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 
ELEVATOR  5+  STY 
MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


708   834   932 
458   509  596  662   753 
350   449   495   651   736 
369   456   556 
454   500  632 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  BISMARK.  NO 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
490  599  672 
304  335  412  511  579 
280  319  378  469  531 
297  340  415 
304   349  425 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  GREAT  FALLS. MT 
NUMBER  OF  BEDROOMS 
2-   -3-   -4* 


-0-   -1-   -2-  -3 

509  586   629 

300   350   437  553   619 

272   319   399  504   586 
339   393   488 
363   419   515 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  VERNAL.  UT 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
447  577  674 
219  277  314  485  578 
172  226  309  420  506 
240  301  397 
258   321   419 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  GRAND  JUNCT.CO 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

540  660   728 

311   358   435  547   627 

283   314   398  500  573 
349   400   485 
373   425   512 

EFFECTIVE  DATE    10O187 
TRENDED  DATE      100189 

MARKET:  DICKINSON.  ND 
NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

416   525  598 

230   261   338   437  505 

206   242   304   395  457 
223   266   341 
230  275   351 

EFFECTIVE  DATE    100137 
TRENDED  DATE      100189 

MARKET:  MISSOULA.  MT 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
493  580  626 
283  339  428  557  616 
252  324  386  504  591 
326  386  486 
353   415   516 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  SIOUX  FALLS. SO 
NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
492  572  619 
313  351  416  509  573 
290  -324  384  470  528 
304  339  416 
311   353   426 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  ASPEN/VAIL 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-  -** 
545   669   750 
329   380   463   578   666 
302  336  426  532  614 
361   416   507 
369   426   518 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  HELENA.  MT 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
480  567  610 
300  350  437  553  598 
272  319  399  504  590 
339  393  483 
353   419   496 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  SALT  LAKE  CITY 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
569  713  787 
344  395  454  551  686 
288  380  443  542  635 
360  441  534 
397   461   556 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  PIERRE.  SO 

f4UMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
511  585  636 
266  332  432  537  613 
260  314  389  496  567 
298  343  432 
306   358   442 

fFFrCTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  FARGO.  ND 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
520  638  722 
317  355  442  550  629 
293  330  408  508  581 
310  360  445 
317   369   455 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  BILLINGS.  MT 
NUMBER  OF  BEDROOMS 


-0-   -1-   -2-  -3-  -4+ 

574  652  693 

332   382   467  580  667 

305   350   429  533  614 
370  424   517 
385   450   545 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  CEDAR  CITY.  UT 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
506  555  603 
357  385  453  508  545 
277  376  433  502  524 
352  424  490 
371   472   542 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  RAPID  CITY,  SO 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
554   664   730 

350  404   478   579   652 
322   369   446   540   607 

351  392   478 
358   406   488  , 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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PREPARED  ON  021389 


SCHEDULE  A- 


FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  8 


DENVER.  COLORADO  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI -DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5«-  STY 

MANUFACTURED  HOME 


MARKET:  CASPER.  WV 
NUMBER  OF  BEDROOMS 


•1" 


■4* 


641   658   744 
315  362   438  545  625 
290   333   403   501   575 
352   402   485 
375   427   512 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  CHEYENNE.  WY 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 
543   658   743 
318   363   438   544   623 
293   334   404   500   574 
353   403   486 
377   428   513 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  CODY.  WY 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -44 

577  706   791 

328   381   467  586   672 

300   348   428  539   622 
367   422   517 
393   450   545 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


PREPARED  ON  021389 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HUUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   9 
HONOLULU  OFFICE 


STRUCTURE  TY^E 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  HONOLULU 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
883  1150  1306 
582  €21  849  1016  1146 
521  598  692  1008  1134 
578  672  722 
594   797   966 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  HILO 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-  -3-  -4* 

632  79 1  890 

509   532  621  779  869 

433   479   591  750  848 
467   510   625 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  GUAM 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 
690   791   887 
502  559  641   711   838 
376   445   530   603 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  KONA 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-   -4* 

775  922  1017 

617   676   764  909  1006 

501   572   667  814   894 
53 1   602   699 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  KAUAI 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
900  1015  1102 
620  758  889  1005  1090 
523  639  696  981  1066 
552   670   726 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  MAUI 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-  -4* 

813  1007  1067 

671   755   798   995  1056 

491   635   767   896  956 
523   667   800 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


s 


5 


PREPARED  ON  021389 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


I        REGION   9 
LOS  ANGELES  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  ST i 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACH£D/ROW 

WALKUP 

ELEVATOR  2-4  STV 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  T*PE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

E;.E^AT0R  2-4  ST/ 

ELEVATOR  5*  STV 

MANUFACTURED  HOME 


PREPARED  ON  021389 


MARKET:  LOS  ANGELES 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
847   953  1059 
577   670   781   886  1001 
518   597   721   859   935 
560   644   777 
704   799  1031 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  PASO  ROBLES 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
755   831   S25 
515   520   647   777   865 
433   488   601   717   775 
453   510   626 
616   688   851 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  SAN  DICGO 

NUMBER  OF  BEDROOMS 


MARKET:  BAKERSFIELD 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
586   736   827 
424   479   538   681   769 
368   451   514   656   721 
386   472   536 
552   631   738 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET;  LANCASTER 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
637  733  855 
494  498  601  696  814 
389  469  576  666  759 
4  16  495  601 
586   670   831 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  EL  CAuON 

NUMBER  OF  BEDROOMS 


-0-   -1- 

-2- 

-.?- 

-4* 

-0- 

-1- 

-2- 

-3-   -4+ 

704 

836 

925 

704 

836   925 

563   568 

677 

768 

901 

5<53 

568 

677 

768   901 

458   522 

632 

742. 

796 

458 

?22 

632 

'4?    796 

495   572 

690 

«95 

57  r 

690 

593   692. 

847 

593 

692 

847 

EFFECTIVE 

DATf 

10018- 

EFFECTIVE 

D^TF 

100187 

TRENDED  DATt 

100^89 

TRENDED  DATE 

100189 

MARKET:  SANTA  BARBARA 

NUMBER  OF  BEDROOMS 

-0- 


-1-   -2-  -3-  -4+ 

847  942  1067 

564   669   814  906  1025 

473   527   682  773  839 

492   552   705 


640 


■15   915 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  OXNARD 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -J-  -4+ 
799  908  1010 
573  590  655  800  872 
506  554  621  762  814 
529  577  646 
690   750   865 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  SANTA  MARIA 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 
T19   816   916 
538   594   686   '69   957 
422   478   554   6'6   67"' 
446   501   577 
599   670   793 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET;  VENTURA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
799  907  1010 
569  590  655  800  872 
506  554  621  762  814 
529  577  646 
690   750   865 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  SANTA  ANA 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
842  1019  1110 
706  713  827  1001  1086 
570  670  770  924  979 
573  690  795 
730   851  1011 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  SAN  BERNARDINO 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
640  772  869 
498  526  628  730  851 
447  504  593  598  780 
478  525  615 
646   697   835 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


1^ 


REGION   9 


PHOENIX  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 
ELEVATOR  5+  STY 
MANUFACTURED  HOME 


STRUCTURE  TYPE 
DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-1  STY 
ELEVATOR  5+  ST Y 
MANUFACTURED  HCME 


MARKET:  PHOENIX 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
619  745  843 
445  511  595  708  777 
391  482  582  682  727 
4  13  504  609 
501   597   732 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  YUMA 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-  -4+ 

545  617  701 

397   436   519  576  653 

382   424   512  £66  625 
412   446   534 


EFFECTIVE  DATE    100107 
TRENDED  DATE      100189 


PREPARED  ON  021389 


MARKET:  CASA  GRANDE 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
510  607  692 
364  411  481  572  649 
351  406  475  555  616 
382   428   497 


EFFECTIVE  DATE    100187 
TRENDED  DAiE      100189 

MARKET:  KINGMAN 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4+ 

529   611  698 

402   437   514   579  639 

376   424   508   565  627 
399   458   530 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  FLAGSTAFF 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
636  696  769 
418  459  555  658  737 
402  446  547  643  706 
424  468  569 
525   575   707 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  SIERRA  VISTA 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
532  582  670 
352  397  509  569  643 
336  382  498  555  613 
358   404   520 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET;  TUCSON 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4* 
564  632  719 
363  432  525  608  693 
344  407  520  592  653 
366  438  552 
498   592   766 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   9 
SACRAMENTO  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


PREPARED  ON  021389 


MARKET: 

SACRAMENTO 

NUMBER  OF 

BEDROOMS 

-0-   -1- 

-2- 

-3-   -4+ 

603 

640   735 

493   504 

576 

633   696 

384   457 

521 

626   701 

437   481 

577 

592   650 

792 

EFFECTIVE 

DATE 

100187 

TRENDED  DATE 

100189 

MARKET: 

S.  LAKE  TAHOE 

NUMBER  OF 

BEDROOMS 

-0-   -1- 

-2- 

-3-   -4+ 

677 

784   854 

535   540 

655 

760   816 

435   512 

584 

699   767 

474   532 

625 

EFFECTIVE 

DATE 

100187 

TRENDED  DATE 

100189 

MARKET:  REDDING 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4+ 

560   586  672 

409   475   526   579  650 

347   403   472   520  654 
367   423   522 


MARKET:  PLACERVILLE 
NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4+ 
628  672  772 
523  528  603  666  731 
396  473  540  657  737 
466   531   633 


MARKET:  YREKA 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4-t- 

562   657  706 

360   442   541   626  674 

305   372   481   576  658 
325   392   503 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


a 

a. 

CO 


9Q 

M 


< 
C 


z 

o 
CO 


2 

o 

3 
C 
q: 
■< 

«< 

NS 
N9 


(O 
03 
CO 


-0 

■-« 

o 
•a 
o 
a> 
n 
a. 

» 

re* 
ce 


SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION   9 


SAN  FRANCISCO  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  SAN  FRANCISCO 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

833  865  1027  1215  1292 

593  686   897  1093  1200 

652  788  1007 

829  962  1220 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  OAKLAND 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

564  668  850   973  1075 

523  638  792   897   994 

590  646  87 1 

805  880  1147 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  SANTA  CRUZ 
NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 


496 
418 

516 


502 
497 
637 


676 
636 
768 


864 
820 


951 
895 


MARKET:  FRESNO 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4+ 

336  4  19  489  673  736 
310  404  478  618  691 
423   526   656 


EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 

MARKET:  MARIN 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4-»- 

564  668  850  973  1075 

623  638  792   897   994 

590  646  87 1 

805  880  1147 

EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 

MARKET:  RENO 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4* 

432  496  612  747  823 
404  475  585  680  754 
518   607   784 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


EFFECTIVE  DATE 
TRENDED  DATE 


10O187 
100189 


MARKET:  MODESTO 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

384  389  467  569  627 
363  384  461  564  622 
469   526   659 


EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 

MARKET:  EUREKA 

NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4* 

353  417  531  688  749 
348  409  508  665  702 
444   541   647 


EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 

MARKET:  LAS  VEGAS 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 

401  460  535  688  751 
377  436  529  680  735 
489   554   707 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  SAN  JOSE 

NUMBER  OF  BEDROOMS 
-0-   -1-   -2-   -3-   -4+ 


578  584  712  864  950 
481  578  688  820  895 
516   599   695 


EFFECTIVE  DATE  100187 
TRENDED  DATE      100189 

MARKET:  SANTA  ROSA 
NUMBER  OF  BEDROOMS 
-O-   -1-   -2-   -3-   -4+ 

504  552  667  808  873 
469  536  648  793  856 
580   668   825 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  10 
ANCHORAGE  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


MARKET:  ANCHORAGE 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4+ 

575   638  744 

354   448   548   627  737 

340   425   530   612  694 
365   450   555 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  KENAI  PENINSULAR 
NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
558  618  702 
344  413  547  606  688 
331  397  525  583  662 
356   422   551 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  FAIRBANKS 

NUMBER  OF  BEDROOMS 

-O-   -1-   -2-   -3-  -4* 

673   761  868 

400   585   667   749  858 

350   512   654   732  812 
400   537   679 


MARKET:  JUNEAU 

NUMBER  OF  BEDROOMS 


•1- 


-4-t- 


694  770  850 

464   576   681  756  828 

418   519   655  727  802 
443   544   680 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


MARKET:  KETCHIKAN 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4+ 

623   700  796 

468   475   617   686  780 

454   465   607   680  754 
483   490   632 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  SITKA 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

560   640  719 

322  «412   521   628  706 

311   398   496   585  672 
404   468   553 


EFFECTIVE  DATE    100187 
TRENDED  DATE       100189 


PREPARED  ON  021389 
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SCHEDULE  A-  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOUSING  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  10 


PORTLAND  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5+  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI-DETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


MARKET:  PORTLAND 

NUMBER  OF  BEDROOMS 
-0-  -1-  -2-  -3-  -4* 
498  607  668 
318  379  451  549  592 
306  376  437  504  566 
317  384  454 
369   455   616 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  EUGENE 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

401   505  563 

242   277   375   458  502 

222   270   340   440  474 
236   288   360 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 


MARKET:  BEND 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-  -3-  -4+ 

381  489  546 

277   297   344  422  474 

216   278   323  399  442 
230   299   342 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  IDAHO  FALLS 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4+ 

356   401   447 

261   266   317   371   417 

195   246   295   356   401 


MARKET:  COOS  BAY 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-  -4* 

381   445  495 

260   294   344   423  471 

231   280   335   409  458 
242   294   350 


EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  POCATELLO 

NUMBER  OF  BEDROOMS 

-0-   -1-   -2-   -3-   -4+ 

380   501   558 

265   287   352   451   487 

215   268   334   430   463 


MARKET:  BOISE 

NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
437  551  598 
319  352  391  509  564 
286  339  385  485  528 
311  349  399 
384   434   517 

EFFECTIVE  DATE    100187 
TRENDED  DATE      100189 

MARKET:  COEUR  D'ALEN 
NUMBER  OF  BEDROOMS 
-O-  -1-  -2-  -3-  -4+ 
399  494  545 
267  277  361  421  465 
238  255  318  400  436 
261   270   338 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


PREPARED  ON  021389 
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SCHEDULE  A'  FAIR  MARKET  RENTS  FOR  NEW  CONSTRUCTION  AND  SUBSTANTIAL  REHABILITATION 
(INCLUDING  HOySiNG  FINANCE  AND  DEVELOPMENT  AGENCIES  PROGRAMS) 


REGION  10 
SEATTLE  REGIONAL  OFFICE 


STRUCTURE  TYPE 

DETACHED 

SEMI-OETACHED/ROW 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTURED  HOME 


STRUCTURE  TYPE 

DETACHED 

SEMI  -DETACHEO/ROI. 

WALKUP 

ELEVATOR  2-4  STY 

ELEVATOR  5*  STY 

MANUFACTiJRED  HUME 


MARKET:  SEATTLE 

NUMBER  OF  BEDROOMS 
-0-  -1-  -a-  -3-  -4* 
628  695  789 
351  433  528  627  727 
343  426  523  595  612 
384  459  567 
430  498  605 


MARKET:  BELLINGHAM 
NUMBER  OF  BEDROOMS 


MARKET:  OLYMPIA 

NUMBER  OF  BEDROOMS 


1- 


-4  + 


MARKET:  YAKIMA 

NUMBER  OF  BEDROOMS 


1- 


-4  + 


478  567  646 

307   350   424  523  577 

262   335   4  14  500  562 
280   352   433 


1- 


•4+ 


455  546  635 

345   365   393  492  569 

263   336   387  466  527 
281   353   432 


448  539  631 

297   342   422  493  577 

245   319   381  469  551 
263   343   398 


EFFECTIVE  DATE 
TDENOED  DATE 

MARKET:  SPOKANE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


EFFECTIVE  DATE 
TRENDED  DATE 


100187 
100189 


NUMBER  OF  BEDROOMS 

-O-   -1-   -2-  -3-  -4* 

469  54 1  626 

288   333  415  481  552 

252   309   382  499  811 
270  ?4S  399 
3B1   412   532 


EFFfCTIVE  DATE 
TRf  <OED  DATE 

PREPARED  ON  021389 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  for 
Housin9-Fe<leral  Housing 
Commissioner 

24  CFR  Part  280 

[Docket  Na  R-«»-1403;  FH-24781 

RIN  2502-AE45 

Netiemlah  Housing  Opportunity  Grants 


AOINCV:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
aCTWH:  Final  rule.  


summary:  Title  VI  of  the  Housing  and 
Community  Development  Act  of  1987 
(Pub.  L 100-242,  approved  February  5, 
1988)  (the  Act)  establishes  the  Nehemiah 
Housing  Opportunity  Grants  Program 
(NHOP).  Title  VI  authorizes  HUD  to 
make  grants  to  nonprofit  organizations 
to  enable  them  to  provide  loans  to 
families  purchasing  homes  that  are 
constructed  or  substantially 
rehabilitated  in  accordance  with  a  HUD- 
approved  program.  The  loans  to  the 
family:  May  not  exceed  $15,000;  bear  no 
interest;  are  secured  by  a  second 
mortgage  held  by  the  Secretary;  and  are 
repayable  to  the  Secretary  upon  the 
sale,  lease  or  transfer  of  the  property. 
This  notice  announce*  the  final  rules 
governing  NHOP. 

dates:  Effective  date:  luly  13, 1989. 
RWTNei  MFOMMATION  COMTACT.  Morris 
Carter,  Director,  Single  Family 
Development  Division.  Office  of  Insured 
Single  Family  Housing.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  S.W.,  Washington,  DC 
204ia  telephone  (202)  755-6720.  Hearing 
or  speech-impaired  individuals  may  call 
HUDs  TDD  number  (202  426-0015. 
(These  telephone  numbers  are  not  toll- 
free.) 
SUPPLEMEHTARY  INFORMATION: 

I.  Information  collection  requirements 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Ofnoe  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980.  No  person  may  be  subjected 
to  a  penalty  for  failure  to  comply  with 
these  information  coliection 
requirements  until  they  have  been 
approved  and  assigned  an  OMB  conlrol 
number.  The  OMB  control  number, 
when  assigned,  will  be  announced  by 
separate  notice  in  the  Federal  Register. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 


include  the  time  for  reviewing 
instructions,  searching  existing  date 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
Preamble  heading  Other  Matters.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development.  Rules  Docket  Clerk.  461 
Seventh  Street.  SW..  Room  10276, 
Washington,  DC  20410  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington  DC  20503. 

II.  Background 

On  February  5, 1988,  President  Reagan 
approved  the  Housing  and  ConiBuoity 
Development  Act  of  1987  (Pub.  L.  100- 
242)  (the  Act).  Tide  VI  of  the  Act 
establishes  the  Nehemiah  Housing 
Opportunity  Grants  Program  (NHO^ 
Under  NHOP.  HUD  is  audiorized  to 
make  grants  to  nonprofit  organizations 
to  enable  them  to  provide  loans  to 
families  purdiasing  homes  that  are 
constructed  or  substantially 
rehabilitated  in  accordance  with  a  HUD- 
approved  program. 

On  November  8. 1988  (53  FR  45216). 
HUD  published  a  notice  announcing 
proposed  rules  governing  NHOP.  HUD 
received  26  comments  in  response  to  the 
proposed  rule.  The  issues  raised  by  the 
commenters  are  summarized  below. 

in.  Discussion  of  Public  Conments 

A.  Statutory  Constraints 

In  many  instances,  commenters 
suggested  revisions  that  conflict  with 
the  statutory  NHOP  requirements.  The 
sUtutorily  impermissible  suggestions 

W6r6> 

1.  Include  Public  Housing  Authorities, 
entitlement  cities  under  the  Community 
Development  Block  Grants  program 
(CDBG  program),  and  public  nonprofit 
organizations  as  eligible  recipients. 
Section  603(a)  states  that  HUD  will 
provide  assistance  under  the  program  to 
nonprofit  organizations.  Section  602(5) 
defines  a  nonprofit  organization  as  a 
private  nonprofit  corporation  or  other 
private  nonprofit  legal  entity  that  is 
approved  by  the  Secretary  as  to 
financial  responsibility.  While  entities 
other  Ihun  nonprofit  organizations 
cannot  be  recipients,  they  may  assist  the 
recipient  in  the  development  of  a 
program  in  several  different  capacities. 
Foi-  example,  the  unit  of  general  local 
government  must  approve  the  proposed 
program  (5  280.215(b)(5));  public  and 


private  entities  may  contribute  land 
necessary  to  make  the  program  feasible 
(S  280.220(b)(1)),  or  make  other 
contributions  that  will  reduce  the  cost  to 
families  of  purchasing  homes  under  the 
program  (S  280.220(b)(2));  and  States  and 
units  of  general  local  government  may 
provide  the  first  mortgage  under  a  home 
loan  program  in  association  with  the 
program  (S280.320(l)(ii)). 

2.  Redefine  "home"  to  permit  the 
development  of  large  multifamily 
structures.  Section  602(2)  defines  home 
as  any  one-  to  four-family  dwelling.  The 
term  includes  any  dwelling  unit  in  a 
condominium  project  or  cooperative 
project  consisting  of  not  more  than  four 
dwelling  units,  any  townhouse.  and  any 
manufactured  home. 

3.  Provide  reimbursement  of  program 
costs  to  recipients.  Section  604  provides 
that  recipients  shall  use  assistance  to 
provide  loans  to  families  purchasing 
homes  constructed  or  substantially 
rehabilitated  under  an  approved 
program.  No  other  use  of  NHOP  funds  is 
authorized  by  the  statute. 

4.  Reduce  the  minimum  program  size 
requirements  contained  in  proposed 
§  280.105(a).  The  minimum  program  size 
requirements  reflect  the  statutory 
requirements  contained  in  section 
606(e)(1). 

5.  Eliminate  the  requirement  that  the 
program  must  be  located  in  Census 
tracts  (or  indentifiable  neighborhoods 
within  Census  tracts)  in  which  the 
median  family  income  is  not  more  than 
80  percent  of  the  median  family  income 
for  the  area.  Section  606(e)(3)  imposes 
this  requirement. 

6.  Revise  the  selection  procedures  to 
provide  funds  on  an  entitlement  basis, 
rather  than  by  a  competitive  selection. 
Section  607  imposes  six  statutory 
selection  criteria  for  the  competitive 
ranking  of  applications. 

7.  Eliminate  the  ranking  criterion  that 
addresses  the  extent  to  which  financial 
and  other  contributions  will  reduce  the 
cost  to  families  purchasing  homes 
constructed  or  substantially 
rehabilitated  under  a  program.  Use  of 
this  ranking  criterion  is  required  under 
section  607(a)(2). 

8.  Consider  additional  criteria  in  the 
ranking  of  applications.  Suggestions 
included  such  factors  as  the  extent  to 
which  programs  will  develop  single 
family  units  or  condominium  projects, 
and  the  extent  to  which  the  application 
is  consistent  with,  and  advances  the 
purposes  of,  the  National  Historic 
Preservation  Act.  Section  607  specifies 
the  six  ranking  criteria  that  HUD  must 
apply  in  the  selection  of  applications. 
The  statute  dees  not  authorize  HUD  to 
go  beyond  the  listed  criteria. 


9.  Revise  the  provision  that  states  that 
construction  or  substantial 
rehabilitation  of  homes  (other  than 
display  homes)  may  not  commence  until 
25  percent  of  the  homes  under  the 
program  are  contracted  for  sale  to 
purchasers  who  intend  to  live  in  the 
homes,  and  the  required  downpayments 
for  such  homes  are  made.  Proposed 
revisions  included: 
— Eliminate  the  minimum  participation 

requirement.  Section  606(c)  imposes 

the  requirement. 
-Provide  that  a  lease  and  time-limited 

option  to  purchase  will  satisfy  the 

minimum  participation  requirement. 

Section  606(c)  requires  a  contract  for 

saie. 

—Substitute  various  requirements  (e.g., 
earnest  money  deposits)  for  the 
requirement  that  the  downpayment 
must  be  paid  before  the 
commencement  of  construction  or 
substantial  rehabilitation.  Section 
606(c)  prohibits  construction  until  25 
percent  of  the  units  are  contracted  for 
sale  and  the  required  downpayments 
are  made.  SecUon  605(c)(1)  requires 
downpayments  of  not  less  Uian  10 
percent  of  the  purchase  price  (except 
under  the  limited  circumstances 
described  below). 
—Apply  the  25  percent  downpayment 
requirement  to  separate  phases  of  the 
program.  The  minimum  participation 
requirement  under  section  606(c) 
requires  that  not  Jess  than  25  percent 
of  the  homes  to  be  constructed  or 
substantially  rehabilitated  must  be 
contracted  for  sale  and  the  required 
downpayment  made. 
10.  Provide  more  flexible  income 
eligibility  standards  for  purchasers. 
Except  as  described  immediately  below, 
section  605(b)  requires  that  the  family 
income  on  the  date  of  purchase  cannot 
exceed  the  higher  of  the  median  income 
for  a  family  of  four  in  the  metropolitan 
statistical  area  (MSA)  involved,  or  the 
national  median  income  for  a  family  of 
four. 

11.  Permit  th«  Modification  of  the 
income  eligibili! ,  standanl  to  permit  up 
to  25  percent  of  th«  families  purchasing 
homes  to  have  a  family  ir.ccime  on  the 
dd?e  of  purchase  that  is  between  100 
and  115  percent  of  the  msdian  family 
incense  for  the  MSA.  Under  section 
fi05ib)(lt(A).  HUU  may  modify  the 
income  eligibility  standard  in  the  MSA 
for  up  to  15  percent  of  the  families. 

12.  Reduce  the  downpayment  required 
from  the  family  purchasing  a  home 
under  NHOP.  Section  605(c)  requires 
each  family  to  make  a  downpayment  of 
10  percent  of  the  sales  price  of  the  home 
unless  the  nonprofit  organization 
determines  a  higher  downpayment  to  be 
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appropriate,  or  the  first  mortgage  oi  the 
home  is  held  by  a  State  or  unit  of 
general  local  government  and  the 
program  provides  for  a  lower 
downpayment. 

13.  Eliminate  the  requirement  that  the 
recipient  must  pay  interest  to  families 
on  downpayments  in  situations  where 
the  cost  of  computing  the  interest  will 
exceed  the  interest  payment.  Seciion 
605(c)(2)  provides  that  downpayments 
shall  accrue  interest,  from  the  daie  on 
which  the  downpayment  is  made 
through  settlement  at  1  rate  not  less 
than  the  passbook  rate,  and  that  such 
interest  shall  be  paid  by  the  nonprofit 
organization  to  the  family. 

14.  Increase  the  maximum  amo:mt  of 
the  NHOP  loan.  Section  604(b)(3)  sets 
the  maximum  loan  amount  at  $15,000. 

15.  Permit  the  recipient  to  hold  the 
second  mortgage,  make  the  loan 
repayable  to  the  recipient,  and  permit 
the  recipient  to  use  repayments  for 
various  purposes.  Section  604(b)  stales 
that  the  NHOP  loan  is  to  be  secured  by 
a  second  mortgage  held  by  the  Secretary 
and  repayable  to  the  Secretary  upon  the 
sale,  lease  or  transfer  of  the  proprrty. 
Repayments  are  included  in  the 
Nehemiah  Housing  Opportunities 
revolving  fund  which  is  used  by  HUD  to 
provide  assistance  to  nonprofit 
organizations  to  carry  out  NHOP  (see 
section  609). 

B.  Assistance  Provided  Under  Other 
HUD  Programs 

Except  for  assistance  made  available 
under  the  CDBG  program,  a  recipienCs 
program  is  ineligible  for  assistance 
under  other  HUD  programs.  (Families 
purchasing  homes,  however,  may  be 
eligible  for  mortgage  insurance  under 
various  HUD  programs.)  Two 
commenters  argued  that  the  prohibi!i«n 
against  the  use  of  other  HUD  funds, 
whor  combined  with  the  $15,000 
litniiation  on  the  amouuS  of  the  loan 
under  §  280.322ia)(2),  may  be  a  s-rious 
impediment  to  the  deveioprnti)*  of  .some 
progranis.  Th.?  commenters  urged  ilUD 
to  permit  recipients  to  use  other  HVO 
funds  where  necessary  to  achieve 
feasibility. 

HUD  has  niained  the  prohibiiion. 
This  provision  is  necess.jry  to  en.suie 
that  the  recipient.  Slates,  units  of 
general  loc.il  government,  and  other 
members  of  the  commiinify  are 
comiT.ilfed  to  the  development  anJ 
operation  of  a  successful  progiam— nn 
involvomenl  that  is  essentialto  the 
success  of  any  attempt  to  rebuild  the 
depressed  areas  of  the  cities  and  to 
create  sound  and  attrartixc 
neighborhoods.  The  provision  als) 
prevents  undue  reliance  on  assistance 
from  the  Federal  government  and  niakrs 


sure  that  tho  most  effective  use  is  made 
of  iimiled  Federal  fu.nds.  This 
pr-hibitron  is  consislpnl  wUh  the 
slalutory  emphasis  <;r  non  Fpderal 
fu.nding  (section  607;  ,;(3j  of  thf  Ail 
provides  that  HLT3  w:!l  rank 
applications  based  on  the  extent  to 
whJch  the  pngram  wsl!  produce  thp 
greatest  nu.-nher  of  h  v.,:sj,,g  uf,,,s  f^^  ^^^ 
least  amount  of  NHOP^.ssisia.noej.-jnd 
with  the  statute's  emphasis  on  non- 
FederaJ  ccn'.ribufions  of  land,  and 
financial  and  other  conlributior.s  f^ee 
settion6C7{a)(i)and{2)). 

C.  Program  EligihU-iy  Rpquiremorts 

1.  Consti-uition  or  substantia: 
rehabilitation  of  homos.  Assistance 
under  NHOP  is  hmitt- d  Jo  programs  that 
involve  the  construction  or  siibstaniial 
rehabilitation  of  homis.  Proposed 
§  280.5  stated  that  a  home  would  be 
substantially  rehabilitated  if  the 
rehabilitation  costs  exceed  60  pen  ent  of 
the  maximum  sales  price  of  the  ho.^^e  or 
If  the  home  to  be  rehabilitdted  U  a 
vacant,  abandoned  sL-ucture.  Al  the 
request  of  a  commenter,  ihe  defir.iiiun  of 
substantial  rehabilitation  has  been 
clarified  to  state  that  substanli.,1 
rehabilitation  is  determined  by 
reference  to  the  maximum  sales  ji i.*  of 
the  home  after  rehabilitation. 
Additionally,  the  definition  of 
rehabilitation  has  been  revised  for 
clarity  (e.g.,  the  final  rule  includes  the 
cost  of  tools  as  an  el.gible  rehai)ii,ta:ion 
cost). 

2.  Prof-rcji  size  rtHf:.ij>'wnnls.  As 
noted  above,  programs  musi  meel 
rorf-iin  minimum  size  limitations  The 
statute  permils  the  S«-;.rnfary  to  w.iive 
the  program  size  limii..:ions  if  the 
Governor  of  Ihe  State  or  the  unit  of 
general  local  government  requests  ihe 
wauer  and  certifies,  wish  supporli.ig 
documentation,  that  th-  requiu-mcpis 
ivouid  prevor.t  Ihe  Slate  or  the  i.,i.t  of 
general  locil  government  from  lis.n.^  the 
profiram  effectively.  MS  D  will  d.-iermino 
thu:  the  proon,m  size  r  ■(,iiirtmeni  uill 
prevent  the  effective  ;..se  of  Ihi  ir..qj.,ni 
if  throe  LonJitiyjns  an-  wtrt.  Tht-  f:.i.il 
rule  cUiif-.  s  Iwo  of  li.,  m-  ,;ond.i...u.s  ,»s 
h-'ovvs: 


— I'nd.T  §  :;ao.io.5(lM|J!.  JIIID  w-ll 
t;on.sid;;r  whether  the  tonsinii  ti.,n  or 
substantial  rehabillt.jtion  of.i  program 
i>!  Ihe  proposed  si.?(-  wil!  result  in  cost 
ri;duclion.s  Ihtoii^h  economies  of  scale 
conip  iraiiip  to  Ihe  mst  reductions 
achieved  by  other  procrams  rl.oiil,. 
under  MIO!\  The  pniposed  r..)e 
included  exampios  of  cost  rf!<hi<  tic.ns. 
I  hose  examples  h.ive  been  revisfd  so 
that  they  .i.tdress  only  those  m.^i 
reductions  generated  through 
economies  of  scale.  A  nl.,|.d 
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provision  at  §  280.nO(b)(2)(ii)  has  also 
been  revised. 
-I'nder  9  280.105(b)(3).  HUD  will 
consider  whether  the  program,  by 
itself  or  together  with  other 
improvement  efforts,  will  result  in  a 
substantial  improvement  in  the 
overall  quality  and  long  term  viability 
of  the  neighborhood.  Improvement 
efforts  may  include  the  construction 
or  rehabilitation  of  other  structures. 
improvements  to  public  facilities  or 
services  or  the  expansion  of  private 
enterprise  in  the  area.  The  final  rule 
specifies  that  improvement  efforts 
include  the  construction  and 
rehabilitation  of  a  commercial 
property  or  an  exisUng  subdivision.  A 
similar  clarification  has  been  made  to 
a  related  provision  at  5  280.1 10(b)(iu). 
3  Program  location,  (a)  Neighborhood 
requirements.  All  homes  constructed  or 
substantially  rehabilitated  under  NHOP 
must  be  concentrated  in  a  single 
neighborhood  and  located  on  contiguous 
parcels  of  land.  Programs  located  m  up 
to  four  neighborhoods  are  permitted  it 
certain  requirements  are  met. 

Under  the  proposed  rule, 
"neighborhood"  was  defined  as  an  area 
that  (a)  has  a  population  of  at  least  2.500 
persons,  and  (b)  is  distinguishable  from 
other  areas  on  the  basis  of  one  or  more 
significant  features,  such  as:  (1)  Natural 
or  man-made  boundaries:  (2)  a  locally 
recognized  name,  formal  or  informal;  (3) 
.    an  identity  as  a  residential  subdivision; 
(4)  an  identity  as  an  elementary  school 
district:  or  (5)  distinctive  population, 
social,  or  housing  characteristics. 
Several  commenters  urged  HUD  to 
eliminate  the  minimum  population 
requirement.  These  commenters  argued 
that  the  requirement  will  be  difficult  to 
meet  in  Western  states  and  rural  areas; 
other  criteria  adequately  define 
neighborhood:  and  the  requirenient  will 
unnecessarily  limit  NHOP  flexibility. 
The  final  rule  eliminates  the  minimum 

population  requirement.  

Under  proposed  5  280.110(b)(2).  homes 
may  be  constructed  or  substantially 
rehabilitated  in  up  to  four  identifiable 
neighborhoods,  each  of  which  consists 
of  contiguous  parcels  of  land,  provided 
certain  conditions  are  met.  One 
commenter  observed  that  the  proposed 
rule  seemed  to  require  all  parcels  in  a 
program  to  be  contiguous,  even  if  the 
nrogram  is  located  in  multiple 
neighborhoods.  The  final  rule  clarifies 
that  where  a  program  is  located  in  more 
than  one  neighborhood,  all  homes  in  the 
program  are  not  required  to  be  located 
on  contiguous  parcels  of  land,  as  long  as 
all  homes  constructed  or  substantially 
rehabilitated  within  each  neighborhood 
are  located  on  contiguous  parcels  of 
land. 


The  proposed  rule  defined  contiguous 
parcels  of  land  as  parcels  of  land  that 
abut,  or  if  the  parcels  of  land  do  not 
abut,  parcels  of  land  that  are  divided 
only  by  natural  or  man-made 
boundaries  (such  as  streets,  rights-of- 
way,  or  similar  divisions),  and  that  are 
located  within  the  same  neighborhood 
(see  proposed  §  280.5).  Commenters 
objected  that  the  proposed  definition 
was  too  re.strictive:  would  prevent  the 
use  of  NHOP  in  many  otherwise  eligible 
areas;  and  may  result  in  the  clearance  of 
otherwise  sound  buildings  in  order  to 
permit  a  program  that  meets  the 
contiguous  requirement. 

In  response  to  commenters  concerns, 
contiguous  parcels  of  land  has  been ' 
defined  as  pi^ reels  of  land  that:  abut:  are 
divided  only  by  natural  or  man-made 
boundaries  (such  as  streets,  rights-of- 
way,  or  similar  divisions):  or  are  closely 
located.  Parcels  will  be  considered  to  be 
closely  located  if:  the  majority  of  homes 
to  be  constructed  or  substantially 
rehabilitated  in  the  neighborhood  are 
located  on  parcels  that:  abut;  are 
divided  by  natural  or  man-made 
boundaries  (such  as  streets,  rights-of- 
way.  or  similar  divisions);  or  are  divided 
only  by  a  small  number  of  lots  that  do 
not.  in  the  Secretary's  determination, 
detract  from  the  objective  of  fostering  a 
concentrated  effort  to  rebuild  depressed 
areas  and  to  create  sound  and  attractive 
neighborhoods. 

The  remaining  homes  to  be 
constructed  or  substantially 
rehabilitated  in  the  neighborhood  must 
be  located  on  parcels  in  one  or  more 
areas,  in  which  the  parcels  for  each  such 
subordinate  area  meet  the  same 
requirements  that  the  main  area  must 
meet.  The  subordinate  area  or  areas  can 
be  separated  from  the  main  area  by  a 
dWance.  at  the  closest  point,  of  no  more 
than  two  city  blocks  (exclusive  of  any 
natural  or  man-made  boundary). 

(b)  Census  tract  or  neighborhood 
income  limitations.  Section  606(e)(3)  of 
the  Act  provides  that  programs  must  Ije 
located  in  Census  tracts  (or  identifiable 
neighborhoods  within  Census  tracts)  m 
which  the  median  family  income  is  not 
more  than  80  percent  of  the  median 
family  income  for  the  area.  Section 
606(e)(3)  also  provides  that  "median 
family  income"  and  "area"  (as 
determined  for  the  purposes  of 
assistance  under  section  8  of  the  United 
States  Housing  Act  of  1937)  are  to  be 
used  to  determine  whether  a  program 
meets  the  median  family  income 
requirements.  In  accordance  with  these 
requirements,  proposed  §  280.110(a)(1) 
stated  that  HUD  would  use  median 
family  incomes  derived  from  the  most 
recent  decennial  Census  and  the  areas 
established  under  Section  8  of  the 


USHA  of  1937  for  the  purpose  of 
determining  the  median  family  income 
of  the  area  in  which  the  program  is  to  be 
located. 

A  commenter  asked  whether  the 
median  family  income  in  high  cost 
MSAs  will  be  limited  to  the  national 
median  income  instead  of  the  actual 
median  income  for  the  MSA.  The 
commenter  has  confused  median  family 
income  with  the  income  limits  for 
various  family  sizes,  as  established 
under  section  8.  In  the  section  8 
program,  the  income  limits  for  various 
family  sizes  are  based  on  the 
Department's  estimates  of  median 
family  income.  For  most  areas,  the  lower 
income  limit  for  a  family  of  four  is  set  at 
80  percent  of  the  median  family  income. 
Adjustments,  however,  are  made  to 
income  limits  in  areas  that  have 
unusually  high  or  low  income  to  housing 
cost  relationships.  For  example,  in  FY- 
1989  the  maximum  income  limit  for  a 
four-person  family  in  several  areas  was 
capped  at  the  United  States  median 
family  income  of  $34,000.  HUD  does  not. 
however,  adjust  median  family  income 
on  this  basis. 

(c)  Location  in  MSA.  Section  605(b)  of 
the  Act  contains  the  eligibility 
requirements  for  families  purchasing 
homes  under  NHOP.  Section 
605(b)(1)(A)  provides  that  the  family 
must  meet  certain  income  requirements 
based  on  the  median  family  income  for  a 
family  of  four  persons  in  the  MSA 
involved.  In  the  proposed  rule.  HUD 
determined  that  the  family  income 
provision  implicitly  imposed  the 
additional  requirement  that  all  programs 
must  be  located  in  an  MSA  (see 
proposed  rule  at  i  280.110(c)). 

Many  commenters  objected  to  the 
requirement.  Commenters  argued  that 
the  MSA  requirement  was  contrary  to 
legislative  intent:  that  the  proposed  rule 
would  arbitrarily  exclude  rural  areas 
from  participation  in  NHOP;  and  that 
the  inclusion  of  non-MSA  areas  would 
promote  the  purposes  of  NHOP.  since 
non-MSAs  have  a  great  need  for 
homeownership  assistance  and  may  not 
have  access  to  other  Federal  funding 
sources. 

Upon  a  review  of  the  legislative 
histor>'  of  NHOP.  HUD  agrees  that  the 
MSA  requirement  should  be  deleted.  For 
example,  the  House  Committee  Report 
(H.R.  Rep.  No.  100-122, 100  Cong.  1st 
Sess.  96-97  (1987))  stated  that 
purchasers  located  in  non-MSAs  would 
be  subject  to  certain  income  eligibility 
requirements.  The  House  Report  also 
explained  that  the  minimum  size 
requirements  contained  in  the  legislation 
had  been  reduced  in  order  to  provide 
assistance  in  smaller  cities.  Moreover. 
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during  Senate  consideration  of  NHOP, 
Senator  Nickles  expressed  concern. that 
assistance  would  not  be  provided  within 
certain  States,  in  cities  with  populations 
under  2aooa  and  in  rural  areas.  Senator 
D'Amato  explained  thai  such  programs 
would  be  required  to  provide  a  minimum 
of  50  homes,  but  would  not  be  precluded 
from  participation.  134  Cong.  Rec. 
S4158-59  (Daily  Ed.  March  31. 1987). 
Also  see  134  Cong.  Rec.  S4197-98. 

In  accordance  with  this  change,  the 
eligibility  of  families  purchasing  homes 
in  programs  that  are  not  located  in 
MSAs  will  be  determined  by  reference 
to  the  national  median  income.  The 
eligibility  of  families  purchasing  homes 
in  programs  that  are  located  in  MSAs 
will  continue  to  be  determined  by 
reference  to  the  higher  of  the  national  or 
MSA  median  income.  As  a  related 
matter,  the  following  changes  have  been 
made  in  the  final  rule: 
—The  requirement  that  applicants  must 
identify  the  MSA  in  which  the 
program  will  be  located  has  been 
deleted  (§  280.205(b)(2)(i)). 
—The  requirement  that  applicants  must 
provide  evidence  of  a  demand  for 
.   .  homes  in  the  MSA  has  been  revised  to 
require  a  showing  of  need  within  the 
area  to  be  served  by  the  program 
(§§  280.205(b)(4}  and  280.215(b)(4)). 
—The  ranking  criterion  that  requires 
HUD  to  consider  the  degree  to  which 
each  program  will  produce  the 
maximum  number  of  homes  for  the 
least  assistance,  taking  into  account 
the  cost  differences  among  different 
MSAs.  has  been  revised  to  refer  to 
cost  differences  between  different 
market  areas  (§  280.220(b)(3)). 
Similarly,  the  ranking  criterion  that 
requires  HUD  to  consider  the  extent 
to  which  the  applicant  will  use 
construction  or  rehabilitation  methods 
that  will  reduce  the  cost  per  square 
fool  below  the  average  construction 
cost  per  square  foot  in  the  MSA  has 
been  revised  to  refer  to  the  average 
construction  cost  per  square  foot  in 
the  market  area  of  the  program 
(§  280.220(b)(5)).  Construction  cost 
data  and  market  areas  will  be 
determined  by  reference  to  the 
commercial  construction  cost  indices 
that  will  be  announced  in  a  NOFA. 
—The  provision  governing  the  minimum 
interest  rate  to  be  paid  to  families  on 
downpayments  has  been  revised  to 
refer  to  the  rates  offered  within  the 
State,  rather  than  within  the  MSA. 


D.  Application  and  Selection  Process 

1.  Application  requirements.  The 
proposed  rule  prohibited  applications 
jointly  submitted  by  two  or  more  entities 
(see  definition  of  applicant  at  §  280.5). 
The  final  rule  has  been  revised  to  permit 


applications  jointly  submitted  by  two  or 
more  nonprofit  organizations. 

Minimum  application  requirements 
are  described  at  §  280.205.  One 
commenter  argued  that 
S  280.205(b)(2)(iii).  which  requires  the 
submission  of  architectural  drawings, 
imposes  unnecessary  expenses  on 
applicants.  The  commenter  suggested 
that  HUD  permit  applicants  to  submit 
architectural  drawings  or  detailed  work 
write-ups.  as  appropriate.  The 
commenter  has  misunderstood  the 
proposed  application  requirement.  This 
section  does  not  require  the  submission 
of  detailed  working  drawings.  Rather,  it 
requires  architectural  drawings  of  the 
site  (i.e.,  site  plans)  and  the  floor  plans 
for  some  typical  units.  The  provision  is 
revised  for  clarity. 

2.  Other  Federal  requirements. 
Proposed  §  280.207  addressed  other 
applicable  Federal  requirements, 
including  nondiscrimination  and  equal 
opportunity  requirements;  lead-based 
paint  requirements;  flood  insurance 
purchase  requirements;  requirements  of 
0MB  Circulars  governing  the 
acceptance  and  use  of  assistance  by 
nonprofit  organizations;  conflict  of 
interest  provisions;  provisions 
applicable  to  the  use  of  debarred, 
suspended  or  ineligible  contractors;  and 
audit  requirements. 

(a]  Relocation  assistance.  One 
commenter  objected  that  the  proposed 
rule  did  not  contain  relocation 
assistance  provisions  for  persons 
displaced  as  a  result  of  NHOP.  The 
commenter  asserted  that  the  absence  of 
relocation  payments  has  brought  the 
prototype  Nehemiah  program  in  New 
York  to  a  standstill.  The  commenter 
argued  that  a  system  for  the  prompt 
payment  of  adequate  relocation  benefits 
must  be  imposed.  The  commenter 
requested  that  HUD  provide  a  60-day 
public  comment  period  for  such 
relocation  requirements,  or  delay 
publication  of  the  final  rule  until  rules 
are  published  implementing  the  changes 
to  the  Uniform  Relocation  Assistance 
and  Real  Property  Acquisition  Policies 
Act  of  1970  (URA)  (42  U.S.C.  4601) 
(URA)  that  were  made  by  the  Uniform 
Relocation  Act  Amendments  of  1987, 
Title  IV  of  the  Surface  Transportation 
and  Uniform  Relocation  Assistance  Act 
of  1987  (Pub.  L.  100-17,  approved  April  2, 
1987).  Effective  April  2. 1989.  certain 
relocation  assistance  requirements 
apply  to  programs  or  projects  that 
involve  acquisition,  rehabilitation,  or 
demolition,  and  that  receive  Federal 
financial  assistance. 

When  the  proposed  NHOP  rule  was 
published,  HUD.  with  the  Department  of      - 
Transportation  as  the  lead  agency,  was 
engaged  in  formulating  uniform 


government  wide  URA  regulations  for 
Federal  and  federally  assisted  programs 
Accordingly,  the  proposed  NHOP  rule 
did  not  include  relocation  provisions. 
HUD,  however,  stated  that  the  NtlOP 
final  rule  would  address  the 
applicability  of  the  URA,  and  would 
include  appropria'-?  relocation 
provisions  implementing  the  1987 
amendments.  The  government  wide  rule 
was  published  on  March  2, 1939  f54  fr 
8912). 

HUD  does  no!  anticipate  that 
approved  programs  will  cause  a 
significant  amount  of  displacement  The 
Statute  provides  that  NHOP  funds  may 
be  used  only  for  loans  to  families 
purchasing  homes  under  an  approved 
program.  Thus,  the  recipient,  not  HUD, 
will  be  required  to  fund  relocation 
payments  through  the  sales  price  of  the 
homes  or  through  financial  and  other 
contributions  to  the  program.  To  the 
extent  that  recipients  will  develop  such 
programs.  HUD  has  added  the  following 
relocation  provisions  to  the  final  rule  at 
!  280.207(b): 

—The  URA  and  government-wide 
implementing  regulations  at  49  CFR 
Part  24  set  forth  relocation  assistance 
requirements  that  apply  to  the 
displacement  of  any  person  (family, 
individual,  business,  nonprofit 
organization  or  farm)  as  i  direct  result 
of  acquisition,  rehabilitation  or 
demolition  for  a  program  assisted 
under  this  part. 
—A  displacement  from  the  real  property 
is  covered  by  the  URA  if  if  occurs  on 
or  after  the  date  that  an  application  is 
submitted  under  Part  280  and  the 
application  is  later  approved  and 
funded,  unless:  (i)  The  person  has 
been  evicted  for  cause  based  upon  a 
serious  or  repealed  violation  of  the 
material  terms  of  the  lease  or 
occupancy  agreement  and  HLFD 
determines  that  the  eviction  was  not 
undertaken  for  the  purpose  of  evading 
the  obligation  to  provide  relocation 
assistance;  (ii)  The  person  moved  info 
the  real  property  after  the  application 
was  submitted,  but  received  prior 
written  notice  of  the  expected 
displacement;  (iii)  The  person  is  an 
owner-occupant  and  has  been 
informed  that  the  real  property  will 
not  be  acquired  for  the  program  under 
the  threat  of  emine.nt  domain;  or(iv) 
The  applicant  (recipient)  determines 
that  the  displacement  did  not  occur  as 
a  direct  result  of  the  acquisition, 
rehabilitation,  or  demolition  for  the 
program,  and  HUD  concurs  in  that 
determination. 

-If  a  person  is  displaced  from  the  real 
property  before  the  submission  of  the 
application  and  either  HUD  or  the 
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applicant  (recipient)  determines  that 
the  displacement  was  a  direct  result 
of  the  acquisition,  rehabilitation,  or 
demolition,  the  person  shall  be  eligible 
for  relocation  assistance  as  a 
displaced  person. 
—The  applicant  (recipient)  may.  at  any 
time,  request  a  HUD  determination 
whether  a  displacement  will  be 
covered  by  the  URA  and  the 
implementing  regulations. 
—A  displaced  persons'  eligibility  for 
relocation  assistance  is  subject  to  the 
requirements  in  49  CFR  Part  24. 
(b)  Conflicts  of  interest.  A  nonprofit 
organization  argued  that  the  conflict  of 
interest  provisions  contained  in  the 
proposed  rule  could  be  interpreted  to  in 
a  manner  that  would  limit  their 
participation  in  NHOP.  The  commenter 
argued  that  it  is  counterproducHve  to 
impose  broad  conflict  of  interest 
provisions  on  all  entities  where  the  real 
and  legitimate  purpose  of  the  provision 
is  to  prevent  the  manipulation  of 
nonprofit  organizations  that  are  formed 
primarily  to  benefit  for-profit  companies 
or  individuals. 

The  proposed  conflict  of  interest 
provisions  were  based  on  similar 
requirements  imposed  in  other  programs 
using  private  nonprofit  organizations  as 
recipients  (see  e.g..  5  §  840.330(e)  and 
641  330(e)).  HUD  is  not  aware  that  these 
provisions  have  resulted  in  unwarranted 
restrictions  on  participation  in  such 
programs  by  nonprofit  organizations. 
The  proposed  conflict  of  interest 
provisions  are  adopted  without  change, 
(c)  Drug-Free  Workplace.  The  Drug- 
Free  Work  Workplace  Act  of  1988  (Pub. 
L  100-690)  which  became  effective  on 
March  1&  1989  applies  to  NHOP.  This 
Act  requires  applicants  to  make  a 
certification  as  a  condition  to  an  award 
of  a  orant.  that  they  will  provide  a  drug- 
free  workplace.  Accordingly.  55  280.207 
Other  Federal  Requirements  and  280.205 
Application  Requirements  have  been 
revised  to  refer  to  the  certification. 

3.  Selection  process.  HUD  proposed  to 
use  a  three-step  competitive  process  in 
the  selection  of  recipients.  The  steps 
included  threshold  review,  ranking,  and 
final  selection.  Comments  on  this 
process  are  discussed  below. 

(a)  Threshold  review  (5  280.215).  In  the 
threshold  stage.  HUD  would reviewall 
applications  under  stated  criteria.  The 
following  threshold  criteria  were 
addressed  by  commenters: 
—Mo  'iet  demand.  One  threshold 
criterion  requires  the  applicant  to 
demonstrate  that  there  is  a  demand 
among  eligible  purchasers  for  homes 
in  the  area  to  be  served,  and  that  this 
demand  is  sufficient  to  ensure  the  sale 
of  all  homes  under  the  proposed 


program.  A  commenter  thought  that 
this  requirement  was  excessive. 
Instead,  the  commenter  suggested  that 
HUD  require  applicants  to 
demonstrate  a  need  sufficient  to 
justify  a  program  of  a  certain  size,  and 
evidence  to  demonstrate  that  demand 
is  sufficient  to  ensure  that  25  percent 
of  the  homes  will  be  sold  immediately 
to  eligible  buyers. 
The  final  rule  clarifies  that  the 
recipient  is  not  required  to  demonstrate 
that  there  is  an  existing  demand  that 
will  ensure  the  immediate  sale  of  each 
home.  Rather,  the  applicant  will  be 
required  to  demonstrate  that  there  is  or 
will  be  sufficient  demand  among  eligible 
purchasers  for  homes  in  the  area  to  be 
served,  and  that  this  demand  is 
sufficient  to  ensure  the  sale  of  all  homes 
consistent  with  the  program  schedule 
submitted  under  5  208.205(b)(5). 
—Local  consultation.  The  applicant 
must  demonstrate  that  it  has 
consulted  with,  and  has  received  the 
support  of.  residents  of  the 
nei^borhood  in  which  the  program  is 
located.  At  a  minimum,  the  applicant 
must  demonstrate  that  it  provided  a 
description  of  the  program  to  the 
residents  and  requested  their 
comments.  The  method  used  by  the 
applicant  to  furnish  the  information 
must  be  designed  to  ensure  that  all 
residents  receive  actual  or 
constructive  notice  of  the  program 
description  and  the  request  for 
comments.  In  response  to  a 
commenter.  the  final  rule  states  that 
publication  at  least  once  a  week  for 
two  consecutive  weeks  in  a 
newspaper  of  general  circulation 
serving  the  neighborhoods  in  which 
the  program  is  located  will  constitute 
constructive  notice. 
—Zoning.  The  proposed  rule  required 
the  applicant  to  demonstrate  that  the 
use  of  the  proposed  site  is  permissible 
under  applicable  zoning  and  other 
regulations,  or  that  there  is  a 
reasonable  basis  to  believe  that 
proposed  zoning  actions  will  be 
completed  successfully  within  four 
months  of  the  submission  of  the 
application.  A  commenter  observed 
that  it  will  be  extremely  difficult  to 
complete  all  zoning  actions 
successfully  within  the  proposed  time 
period  in  some  areas. 
The  zoning  requirement  is  necessary 
to  ensure  that  the  applicant  will  make 
satisfactory  progress  toward  the  start  of 
new  construction  or  substantial 
rehabilitation  following  selection.  The 
requirement  should  be  easy  to  satisfy  if 
the  applicant  has  site  control 
(5  280.215(b)(7)(i)).  has  consulted  with 
and  received  the  support  of  residents  of 


the  neighborhood  in  which  the  program 
is  to  be  located  (S  280.215(b)(5)(i)).  and 
has  the  approval  of  each  unit  of  general 
local  government  in  which  the  program 
is  to  be  located  (5  280.215(b)(5)(ii)).  In 
recognition  that  zoning  actions  may  take 
additional  time  in  some  areas  even  with 
official  support,  the  final  rule  has  been 
revised  to  require  applicants  to  show 
that  all  zoning  actions  will  be  completed 
within  six  months  of  the  submission  of 
the  application. 

— Environmental  impact.  The  final  rule 
states  that  HUD  will  assess  the 
environmental  effects  of  each 
proposal  under  the  National 
Environmental  Policy  Act  of  1969 
(NFJA)  and  HUD's  implementing 
regulations  at  24  CFR  Part  50.  Any 
application  that  requires  an 
Environmental  Impact  Statement  (EIS) 
(generally  those  applications  that 
HUD  determines  would  have  an 
unavoidable  significant  impact  on  the 
environment  in  accordance  with  the 
environmental  assessment  procedures 
at  24  CFR  Part  50.  Subpart  E)  will  not 
be  eligible  for  ranking.  The  final  rule 
has  moved  the  references  to  the 
Coastal  Barriers  Act  to  the  section 
governing  "Other  Federal 
requirements"  (5  280.207)  and  has 
added  clarifying  language  that 
significant  impacts  generally  must  be 
"unavoidable"  to  require  an  EIS. 
One  commenter  argued  that  the 
exclusion  of  proposals  requiring  an 
environmental  impact  statement  is 
unnecessarily  restrictive.  HUD  notes 
that  many  factors  warrant  an  active 
concern  for  the  environmental  quality  of 
proposals.  HUD  believes  that  it  is 
appropriate  to  reject  proposals  that  will 
cause  environmental  impacts,  or  will  be 
affected  by  existing  adverse  conditions 
that  would  remain  as  a  detriment  and 
hazard  to  neighborhood  residents  and 
purchasing  families  and  that  would  not 
be  resolved  by  proposed  means  of 
improvement. 

Another  commenter  argued  that 
NHOP  is  categorically  exempt  from 
environmental  requirements  because  it 
involves  the  development  of  one-  to 
four-family  buildings.  The  categorical 
exemption  for  one-  to  four-family 
buildings  is  found  at  24  CFR  50.20(a)  and 
provides  that  NEPA  does  not  apply  to 
"an  individual  action  on  a  one-  to  four- 
family  dwelling  or  an  individual  action 
on  a  project  of  five-  or  more  units 
developed  on  scattered  sites  *  *  *  and 
there  are  not  more  than  four  units  on 
any  one  site".  Programs  will  generally 
range  in  size  from  50  to  250  homes. 
While  such  programs  will  involve  the 
development  of  one-  to  four-family 
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buildings,  an  application  for  such  a 
program  does  not  constitute  "an 
individual  action  on  a  one-  to  four- 
family  dwelling".  The  categorical 
exemption  is  not  applicable. 

Various  commenters  addressed 
historic  preservation  requirements.  The 
Advisory  Council  on  Historic 
Preservation  (ACHP)  asked  how  HUD 
will  fulfill  its  responsibilities  under  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470-470W6)  (NHPA).  The 
final  rule  states  that  HUD  will  assess 
the  environmental  impacts  of  each 
proposal  in  accordance  with  NEPA  and 
HUD's  implementing  regulations  at  24 
CFR  Part  50.  Part  50  covers  NEPA  and  a 
number  of  other  environmental 
authorities.  These  authorities,  cited  at  24 
CFR  50.4,  include  NHPA.  procedures  for 
the  Protection  of  Historic  and  Cultural 
Properties  (36  CFR  Part  800)  and  other 
historic  preservation  authorities. 

ACHP  was  also  concerned  that  the 
proposed  rule  would  discourage  creative 
use  of  historic  properties.  ACHP 
asserted  that  the  provision  disqualifying 
proposals  that  require  the  preparation 
an  EIS  has  been  used  in  other  HUD 
programs  to  deny  applications  involving 
the  rehabilitation  of  historic  properties. 
ACHP  asserts  that  HUD  has  determined 
that  such  rehabilitation  would  constitute 
a  "significant  impact"  on  these 
buildings.  The  commenter  suggested  that 
HUD  and  ACHP  negotiate  an  agreement 
addressing  HUD's  administration  of 
NHOP  with  regard  to  historic  properties. 
The  cited  provision  does  not  preclude 
or  discourage  the  use  of  historic 
properties.  Section  llO(i)  of  NHPA  (16 
U.S.C  47rti-2(i)}  makes  it  clear  that 
nothing  in  NHPA  shall  be  construed  to 
require  the  preparation  of  an  EIS  where 
such  a  statement  would  not  otherwise 
be  required  under  NEPA.  Thus,  the 
exclusion  of  proposals  that  require  the 
preparation  of  an  EIS  does  not.  by  itself, 
preclude  the  use  of  historic  properties. 
HUD  will  encourage  the  use  of  historic 
properties  where  feasible. 

Another  commenter  ui^ged  HUD  to 
exempt  programs  from  all  historic 
preservation  requirements.  TTie 
commenter  ai^gued  that  this  change 
would  relieve  recipients  of  the 
responsibility  of  meeting  extraordinary 
historical  standards  that  increase 
program  costs  and  cause  delay. 

Historic  preservation  requirements 
are  imposed  on  actions  that  involve 
"undertakings".  Programs  assisted 
under  NHOP  will  constitute 
undertakings  when  they  result  in 
changes  in  the  character  or  use  of 
historic  properties  or  if  any  such  historic 
properties  are  located  in  the  area  of 
potential  effects.  (See  36  CFR  Part  800.) 
HUD  cannot  exempt  NHOP  from  the 
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application  of  these  requirements.  As  to 
delays  caused  by  compliance,  these  are 
a  function  of  the  law  and  of  the 
applicable  historic  preservation 
regulations.  As  to  increased  program 
costs,  the  use  of  historic  properties  does 
nbt  always  require  full  historic 
restoration,  but  usually  involves  meeting 
preservation  standards  that  are 
technically  sound  and  financially 
reasonable  based  on  the  property  and 
the  program  resources  available. 
Experience  has  demonstrated  that  the 
mitigation  of  adverse  effects  on  historic 
property  is  almost  always  negotiated  in 
the  process.  While  treatment  costs  on 
historic  properties  may  be  higher  than 
the  cost  of  rehabilitating  non-historic 
property,  they  are  usually  reasonable. 
Only  rarely  is  the  use  of  historic 
property  foreclosed  on  an  economic 
basis. 

Finally,  one  commenter  argued  that 
HUD  should  exempt  programs  from  all 
local  environmental  procedures.  HUD 
does  not  believe  that  it  is  appropriate  to 
preempt  State  and  local  laws  with 
regard  to  environmental  matters  by  this 
regulation. 

(b)  Ranking.  In  the  second  stage,  HUD 
evaluates  those  applications 
successfully  completing  threshold 
review  and  places  these  applications  in 
a  rank  order  based  on  six  criteria  set 
forth  in  section  607  of  the  Act. 

One  commenter  complained  that  the 
regulation  does  not  describe  how  the 
ranking  criteria  are  to  be  weighted  and 
scored.  The  commenter  ai:gued  that  such 
information  is  necessary  to  enable 
potential  recipients  to  develop 
applications  that  are  responsive  to 
HUD's  concerns  and  NHOP  goals.  HUD 
will  periodically  publish  a  notice 
announcing  the  availability  of  funds  for 
NHOP.  The  notice  will  specify  the 
maximum  number  of  points  that  may  be 
awarded  under  each  of  the  ranking 
criteria  and  provide  other  appropriate 
program  information  and  guidance  (see 
5  280.200).  To  ensure  that  each 
statutorily-imposed  ranking  criterion 
will  receive  adequate  consideration,  the 
final  rule  provides  that  the  maximum 
number  of  points  that  may  be  awarded 
under  each  ranking  criterion  will  be  not 
less  than  10  percent  of  the  maximum 
number  of  points  that  may  be  awarded 
under  all  of  the  ranking  criteria. 

Under  proposed  5  280.220(b)(2),  HUD 
considered  the  extent  to  which  non- 
Federal  public  or  private  financial  and 
other  contributions  to  the  program  will 
reduce  the  cost  to  families  purchasing 
homes  constructed  or  substantially 
rehabilitated  under  the  program.  Upon 
reconsideration,  the  final  rule  has  been 
revised  to  provide  that  programs  that 
receive  such  contributions  under  a 


State-designated  enterprise  zone 
program  will  receive  additional  points 
under  this  criterion.  (A  State-designated 
enterprise  zone  means  an  area  that  is 
designated  in  accordance  with  a  State 
law.  State  executive  order,  or  Stale  plan 
that  recognizes  distressed  areas  and 
encourages  or  offers  incentives  for 
pnvate  investment  that  will  create  jobs 
and  assist  in  the  economic  revitalization 
of  the  area.)  This  revision  will  give 
State-designated  enterprise  zones  the 
recognition  and  support  that  they 
deserve.  Enterprise  zones  encourage 
entrepreneurship  and  job  creation  in 
distressed  inner  city  and  rural  areas  a 
major  goal  of  any  economic 
development  effort  such  as  NHOP.  The 
number  of  additional  points  that  will  be 
awarded  to  programs  meeting  these 
State-designated  enterprise  zone 
requirements  will  also  be  announced  in 
the  NHOP  NOFA. 

The  commenters  addressed  the 
following  ranking  criteria: 
—Contributions  of  land.  HUD  is 
required  to  consider  the  extent  to 
which  non-Federal  public  or  private 
entities  will  contribute  land  necessary 
to  make  the  program  feasible.  Land 
necessary  to  the  feasibility  of  the 
program  would  include  individual  lots 
for  homes  constructed  or  substantially 
rehabilitated  under  the  program.  In 
response  to  one  commenler's  request, 
this  requirement  has  been  clarified  to 
permit  the  consideration  of  land 
contributed  for  use  in  the  program 
prior  to  the  submission  of  the 
application. 
—Cost  effectiveness.  HUD  is  required  to 
consider  the  degree  to  which  the 
program  will  produce  the  maximum 
number  of  homes  for  the  least  amount 
of  NHOP  assistance,  taking  into 
consideration  cost  differences  among 
different  market  areas.  Cost 
adjustments  are  made  by  the 
application  of  a  commercial 
construction  cost  index  selected  by 
HUD  and  announced  in  the  NOFA.  .A 
commenter  emphasized  that  the 
selected  index  must  reflect  the  costs 
of  construction  in  such  high  cost  cities 
as  New  York.  HUD  intends  to  use  the 
appropriate  quarleriy  local  cost 
multipliers  listed  in  the  Residcnti.i! 
Cost  Handbook  published  by 
Marshall  and  Swift  Publication 
Company  to  adjust  between  miirkel 
areas.  HUD  believes  that  these 
multipliers  will  provide  appropriate 
adjustments. 
-Neighborhood  blii^ht.  One  conimenlcr 
suggested  that  HUD  consider  Ihe 
degree  to  which  the  median  income  of 
the  neighborhood  in  which  Ihe 
program  is  located  is  lower  than 
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median  incomes  of  the  nelahborhoods 
involved  in  competing  applications. 
This  information  is  considered  when 
HUD  determines  the  extent  to  which 
each  program  is  located  i"  a 
neightoAood  of  severe  phy»;cal  and 
economic  bhght  (i  28a220(b)(4Ui)). 


E.  Program  Operation 

1  Eligible  purchasers.  The  statute 
nrovides  that  families  purchasing  a 
home  must  have  a  family  income  on  the 
date  of  purchase  that  does  not  exceed 
the  higher  of  "the  median  income  for  a 
famiWof  4  persons  in  the  metropohtan 
lta"!!s&a^a  involved"  (»ub|y^»»?i 
limited  exception,  discussed  below)  or 
"the  national  median  income  for  a 
family  of  4  persons."  The  preamble  to 
the  proposed  rule  observed  that  this 
statutory  Unguage  was  troublesome 
because  data  on  median  income  for  a 
family  of  four  are  not  available.  HUU 
noted  that  the  decennial  Census 
provides  only  median  income  data  a^d 
does  not  provide  median  income  data 

develop  lower  income  limits  that  are 
based  on  80  percent  of  the  inedian 
family  Income  for  an  area  of  programs 
unde?the  United  States  Housing  Act  of 
ia37  These  median  Income  Umltt  are 
thlti  adjusted  for  smaller  and  largw 
families.  Currently  for  most  areas,  the 
lower  income  limit  for  a  famUy  of  four 
under  the  programs  is  set  at  80  Percent 
of  the  median  famUy  income.  {Le.,  under 
these  programs,  the  median  family 

IncomS^usted  ^r  •  'amily  of  oj^  • 
assumed  to  be  equal  to  mwUanfanuly 
income.)  In  light  of  the  lack  of  data  for 
median  income  for  a  family  of  four,  the 
proposed  rule  made  a  similar 
assumpHon  and  used  median  famUy 

income  as  the  eligibility  »«anf  "f^ensus 
One  commenter  observed  that  Census 
data  on  national  median  family  income 
Sy  family  size  are  available  mLte/oWed 
Population  Charactenstic.PCaO-1-om 
(Table  299),  and  that  annual  updates  to 
median  family  income  by  family  size  is 
available  in  Current  Population  Survey. 
P-60  Series.  Money  Income  and  Poverty 
Status  in  the  United  States  (Table  1). 
The  commenter  urged  HUD  to  revise  the 
proposed  rule  to  reflect  the  availability 

of  this  data.  .    ,  .  .    „„  ,k« 

HUD'S  statement  that  data  on  the 
national  median  income  for  a  family  of 
four  persons  is  not  available  was 
incorrect.  Nonetheless.  HUD  believes 
that  the  data  cited  by  the  commenter 
have  numerous  disadvantages  that 
makes  their  use  for  NHOP  infeasible. 
These  disadvantages  include: 
—The  data  are  not  current.  As  of  March 
1989  the  most  recent  P-«0  «»<*?«*«» 
measure  median  income  for  mid-1987. 
By  contrast,  the  median  family  income 


estimates  developed  for  the  Section  8 
program  by  HUD  have  been 
calculated  forward  to  the  start  of  the 
second  quarter  of  calendar  year  1988. 
This  represents  a  20-month  difference 
between  the  availability  of  the  cited 
data  estimates  and  the  mid-point  of 
the  projected  HUD  median  family 
Income  estimates. 
—The  data  only  reflect  median  income 
esUmates  for  a  family  of  four  for  the 
nation  and  for  Census  regions.  Median 
family  income  for  a  family  of  four  for 
subregional  areas  Is  not  ava  lable. 
While  formulae  can  be  developed  to 
compute  this  figure  for  MSAs.  such  a 
breakdown  would  conceal  large 
variaHons  in  median  income  amo^ 
the  MSAs.  For  example,  the  P-BO  data 
may  show  no  income  increase  for  a 
Census  region.  This  data,  however, 
would  not  reveal  a  median  income 
increase  in  one  MSA  that  was 
counterbalanced  by  an  Income 
decrease  In  another  MSA.  While  HUD 
could  use  the  ?-eO  data  for  national 
Income  Umit  and  the  Section  8  income 
data  for  the  local  limit,  such  estimates 
are  statistically  Inconsistent  since 
they  would  be  based  on  different  data 
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—It  Is  highly  likely  that  Congress 
Intended  the  HUD  median  famUy 
Income  estimate  developed  under  the 
Section  8  program  to  be  used.  This 
median  income  estimate  Is  commonly 
used  by  HUD  and  many  other  Federal 
agencies  (e*.  the  Department  of  the 
Treasury  and  Farmer's  Home 
Administration)  In  the  adminlstraUon 
of  various  programs.  Moreover,  there 
Is  a  common  misconception  that  the 
four-person  Income  limit  under  the 
Section  8  program  U  derived  from  a 
four-person  median  Income  estimate. 
It  is  not.  HUD  does  not  prepare  any 
estimates  of  the  median  famUy  income 
for  various  family  sizes.  Rather,  the 
four-person  income  limit  is  derived 
from  the  median  income  estimate  for 
all  families. 

The  commenter  also  noted  that  the 
1987  Current  Population  Survey  ixBes 
3 17  persons  as  the  median  family  size 
and.  thus,  the  median  family  income  m  a 
particular  MSA  is  more  comparable  to 
the  median  family  income  of  a  familyot 
3  persons  in  the  MSA  rather  than  4.  The 
commenter  argued  that  HUD's 
determination  of  MSA  median  family 
income  for  a  family  of  four  should 
reflect  this  data.  The  commenter  s 
information  on  family  size  is  accurate. 
However  as  noted  above,  there  simply  is 
no  available  data  source  that  provides  a 
factor  to  make  this  correction. 
Moreover,  the  limited  information 
available  seems  to  indicate  that  there  is 


no  direct  correlation  between  family 
size  and  income.  Eg.,  in  some  areas,  the 
median  family  income  for  families  of 
four  will  exceed  the  median  income  for 
families  of  three  and  in  other  areas  the 

opposite  is  true. 
Based  on  the  above,  HUD  will  use  the 

most  recent  median  family  income  data 
developed  by  HUD  for  the  Section  8 

program.  .~   . . 

The  final  rule  has  been  clarified  in 
response  to  commenters  who  believed 
that  HUD  Intended  to  rely  on  1980 
Census  data  without  an  annual  update. 
As  revised,  the  final  rule  states  that  for 
the  purpose  of  determining  the  median 
family  income  for  the  nation  and 
metropolitan  statistical  areas,  the 
recipient  must  use  the  most  recent 
median  family  Incomes  developed  by 
HUD  under  Section  8  of  the  United 
States  Housing  Act  of  1937. 

2.  Sales  contract  Under  proposed 
i  280.320.  the  recipient  and  each  family 
purchasing  a  home  under  NHOP  are 
required  to  execute  a  sales  conti«ct 
containing  appropriate  terms  and 
conditions  covering  the  purchase  of  the 
home,  the  downpayment  requiremenU 
and  repayment  provisions  described 
below,  and  such  other  terms  and 
conditions  as  HUD  may  require.  A 
commenter  suggested  that  the  provision 
requiring  sales  contracto  to  contam  such 
other  terms  and  conditions  should  be 
revised.  The  commenter  would  make  the 
loan  subject  to  such  o&er  terms  and 
conditions  as  are  estabUshed  by  HUU 
before  the  deadline  for  NHOP 
apphcations.  The  commenter  noted  that 
if  additional  terms  and  conditions  are 
inqwsed,  recipients  would  be  unfairiy 
required  to  revise  plans  for 
implementing  programs.  The  same 
comment  was  raised  regarding  sumlar 
requirements  governing  the  loan 
agreement  under  S  28a322(a)(7). 

The  final  rule  retains  the  contested 
provisions.  The  additional  terms  and 
conditions  that  will  be  required  in  the 
agreements  will  be  limited  to  those 
necessary  to  complete  tiie  sale  or  loan 
[e.g.,  provisions  governing  setUement 
procedures)  and  will  be  specifically 
tailored  to  cover  the  applicable  State 
and  local  laws.  HUD  will  not  require 
terms  and  conditions  in  the  sales 
contract  or  in  tiie  loan  agreement  that 
will  be  contrary  to  the  requirements  of 
the  statute  or  these  regulations.  The 
additional  terms  and  conditions  should 
not  have  a  substantial  impact  on  the 
recipient  and  the  terms  and  conditions 
should  not  require  recipients  to  revise 
their  plans  for  implementing  programs. 

3.  Downpayment  requirement.— (a) 
Amount.  Proposed  §  280.320(b)  required 
each  family  purchasing  a  home  to  make 


a  downpayment  of  10  percent  of  the 
sales  price  of  the  home.  A  higher 
downpayment  may  be  required  if  the 
recipient  determines  that  such  a 
downpayment  is  appropriate 
(§  280.320(b)(l)(i)).  A  lower 
downpayment  may  be  required  under 
the  circumstances  described  below 
(§  280.320(b)(l)(ii)). 

HUD  recognizes  that  most  eligible 
purchasers  have  few  resources  for 
downpayments  and  have  a  limited 
ability  to  amass  significant  sums 
quickly.  The  amount  of  the 
downpayment.  however,  is  set  by  the 
terms  of  the  statute.  To  the  extent 
consistent  with  the  statute,  HUD  has 
tried  to  lessen  the  financial  impact  of 
this  10  percent  requirement.  For 
example,  the  final  rule  has  been 
clarified  to  state  that  all  of  the 
purchaser's  cash  contributions  (e.^. 
closing  costs)  are  included  in  the 
computation  of  the  purchaser's  10 
percent  downpayment. 

Section  280.320(b)(1)  states  that  the 
recipient  may  require  a  downpayment  of 
less  than  10  percent,  if  the  first  mortgage 
on  the  home  is  to  be  held  by  a  State  or  a 
unit  of  general  local  government  under  a 
home  loan  program  provided  by  the 
State  or  unit  of  general  local 
government,  and  the  program  provides 
for  a  lower  downpayment.  One 
commenter  requested  that  HUD 
specifically  provide  that  mortgage 
revenue  bond  programs  qualify  for 
exception  under  this  provision. 

Mortgages  issued  in  connection  with  a 
mortgage  revenue  bond  program,  in 
most  instances,  will  qualify  for 
exception  under  this  provision  because 
the  State  or  unit  of  general  local 
government  will  hold  the  first  mortgage. 
In  some  programs,  however,  the  State  or 
unit  of  general  local  government  will 
enter  into  agreements  with  mortgage 
lenders  where  the  lender  issues  the  first 
mortgage.  The  proceeds  of  the  mortgage 
revenue  bonds  are  used  to  purchase 
these  mortgages  on  the  secondary 
market.  In  such  cases,  the  holder  of  the 
first  mortage  is  the  commercial  lender, 
not  the  State  or  unit  of  general  local 
government.  Such  programs  would  not 
qualify  for  the  exception.  The  proposed 
clarification  has  not  been  made. 

(b)  Source  of  downpayment.  The 
proposed  rule  provides  that  the  family 
must  provide  a  downpayment  and  that 
government  entities  and 
instrumentalities  are  prohibited  from 
providing  the  funds  for  the 
downpayment.  A  commenter  opposed 
this  prohibition.  The  commenter  noted 
that  the  prohibition  is  not  required  by 
statute  and  alleged  that  the  proposed 
rule  would  prohibit  the  use  of  many 


State  and  local  government 
downpayment  assistance  programs. 

Congress  recognized  that 
downpayment  requirements  provide  a 
valuable  incentive  to  save  for  families 
wishing  to  purchase  a  home,  and  ensure 
that  purchasers  have  some  equity,  and 
thus  a  greater  stake  in  the  home's 
upkeep.  (See  H.  Rep.  No.  100-122. 100th 
Cong.  1st  Sess,  97  (1987).)  Accordingly, 
section  605(c)  of  the  Act  required  that 
the  family  purchasing  a  home  under 
NHOP  must  make  the  required 
downpayment.  To  ensure  that  families 
will  have  a  financial  stake  in  t.he  home, 
the  final  rule  continues  to  forbid 
government  entities  and  other 
instrumentalities  from  providing  the 
funds  for  the  family's  downpayment. 
Moreover,  the  imposition  of  this 
prohibition  is  supported  by  section 
605(c)(1)(B).  This  section  recognizes  only 
one  exception  to  the  requirement  that 
the  family  must  provide  at  least  a  10 
percent  downpayment.  This  exception  is 
specifically  limited  to  situations  where 
the  first  mortgage  on  the  home  is  to  be 
held  by  a  State  or  unit  or  general  local 
government  under  a  home  loan  program 
provided  by  the  State  or  unit  of  general 
local  government  and  the  program 
provides  for  lower  downpayment. 

Another  commenter  argued  that  the 
proposed  rule  should  permit  States  and 
local  governments  to  provide  funds  (by 
local  or  other  forms  of  assistance)  to 
eligible  purchasers  if  the  funds  are  not 
used  for  the  downpayment.  For 
example.  State  and  local  governments 
may  provide  additional  assistance  in  the 
form  of  a  reduction  of  the  total  purchase 
price  of  the  home  or  the  payment  of 
settlement  costs.  Financial  and  other 
contributions,  (contributions  that  result 
in  the  program  cost  reductions  that  are 
reflected  in  the  sales  price  of  homes  or 
that  result  in  the  reduction  of  carrying 
charges  to  families  purchasing  homes 
under  the  program)  are  permitted  under 
the  program  and  are  discussed  at 
§  280.220(b)(2).  This  section  expressly 
provides  that  financial  and  other 
contributions  to  the  program  that  will 
reduce  the  cost  of  families  purchasing 
homes  under  NHOP  will  be  considered 
as  a  ranking  factor.  HUD  does  not 
believe  that  further  specificity  is 
required. 

(c)  Date  of  downpayment.  Comments 
noted  that  standard  real  estate  practice 
does  not  require  borrowers  to  provide  a 
10  percent  downpayment  at  the  time  of 
the  execution  of  the  sales  contract. 
Rather,  earnest  money  deposits  are 
made  in  conjunction  with  the  execution 
of  a  sales  contract.  A  commenter  argued 
that  it  would  be  highly  irresponsible  for 
HUD  to  require  the  full  downpayment 


when  the  sales  contract  is  executed, 
particularly  where  homes  may  not  he 
under  construction  when  the  sales 
contract  is  executed. 

The  statute  does  not  specify  a  ddie  by 
which  the  family  must  provide  a 
downpayment.  HUD  anticipates  that 
recipients  may  wish  to  require  paymenl 
of  the  downpayment  at  different  l"jmes, 
or  may  wish  to  permit  families  to 
accumulate  their  downpayments  over  a 
period  of  time  before  settlement  To 
provide  the  recipient  with  the  greatest 
amount  of  discretion  with  regard  to  Ihe 
date  of  the  required  downpavment 
proposed  S  280.320(b)(2)  provided  thai 
the  family  must  make  the  downpaym.rni 
on  the  date  required  by  the  recipient. 
This  provision  is  retained  in  the  final 
rule.  This  requirement  is  subjec:  to  the 
minimum  participation  provision  which 
states  that  construction  or  substantial 
rehabilitation  of  non-display  homes  may 
not  begin  until  25  percent  of  the  homes 
under  the  program  have  been  contracted 
for  sale  and  the  required  downpayments 
are  made. 

One  commenter  suggested  that  HUD 
permit  lease-purchase  arrangements. 
Such  lease-purchases  would  require  the 
commitment  of  a  small  sum  (1  to  2 
percent  of  the  purchase  price)  and 
would  have  a  built-in  savings  program 
(monthly  commitment  of  funds  to  a 
downpayment  escrow  concurrent  with 
rent  payment).  HUD  does  not  believe 
that  lease-purchase  agreements  are 
contemplated  by  the  statute.  The  statute 
generally  refers  to  contracts  for  sale, 
and  contains  prohibitions  against 
leasing  (e.g.,  section  605(d)  states  that 
no  family  purchasing  a  home  under 
NHOP  may  lease  the  home.)  Moreover, 
die  purpose  of  NHOP  is  to  encourage 
homeownership  by  families  and  to 
rebuild  the  depressed  areas  of  the  cities, 
HUD  believes  that  the  leasepurchase 
contracts  envisioned  by  the  commentnr 
would  substantially  reduce  the  stake 
that  the  family  would  have  in  Ihe  home 
and  the  commitment  of  Ihe  purchasers 
to  the  upkeep  of  the  home,  and  would 
tend  to  turn  NHOP  homes  into  rental 
properties  contrary  to  the  goals  of  Ihe 
legislation, 

(d)  Interest  on  downpavment.  Under 
proposed  §  280,320(b)(3).'the  recipient  is 
required  to  deposit  all  downpayments  in 
an  account  with  a  federally-insured 
bank  or  savings  and  loan  instilulion.  In 
response  to  a  commenter's  suggestion, 
the  final  rule  includes  federally  insured 
credit  unions  as  eligible  depositories. 

The  recipient  is  required  to  pay 
interest  on  the  downpayment  to  the 
family  from  the  date  that  the 
downpayment  is  made  through  the  date 
of  settlement  at  the  actual  rale  of 
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interest  earned  on  the  account.  Under 
the  proposed  rule,  the  interest  rote  paid 
to  the  family  may  not  be  lower  that  the 
lowest  rate  of  interest  paid  on  time 
savings  deposits  with  a  federally 
insured  bank  or  savings  and  loan 
institution  conducting  business  within 
the  MSA  in  which  the  program  is 
located.  (The  final  rule  has  been 
changed  to  refer  to  the  lowest  rate  of 
interest  paid  by  such  institutions  within 

the  State).  ., 

A  commenler  urged  HUD  to  provide  a 
definition  of  time  savings  deposit.  The 
commcnter  noted  that  deposits  into  time 
certificates  could  limit  the  availability  of 
funds  when  needed  for  closing. 
Consistent  with  the  statutory  language. 
the  final  rule  has  been  revised  to 
provide  that  the  interest  rate  shall  not 
be  lower  than  the  "pasabook  rale". 

4.  Loan  requirements.  Section 
280.322(a)  contains  the  HUD-imposed 
requirement*  for  each  NHOP  loan.  A 
commenter  argued  that  the  rule  must 
include  the  formula  that  HUD  will  use  to 
compute  the  amount  of  the  loan.  This 
commenter  believed  that  the  amount  of 
the  loan  would  be  based  upon  family 
size  and  family  income.  Under 
§  280.322(a)(2),  the  amount  of  the  NHOP 
loan  is  limited  to  $15,000.  HUD  has  not 
imposed  any  further  regulatory 
limitations  on  the  loan  amount.  HUD 
notes,  however,  that  recipients  may 
place  their  own  restrictions  on  the  size 
of  NHOP  loan.  Indeed.  HUDs  ranking  of 
eligible  applicants  will  be  based,  in  part, 
upon  the  degree  to  which  each  program 
will  produce  the  maximum  number  of 
homes  for  the  least  amount  of  assistance 
under  NHOP.  taking  into  consideration 
cost  differences  among  the  market 

areas.  .   . 

5  I {UD  payments  to  recipient. 

Proposed  i  280.322(b)  stated  that  HUD 
will  provide  the  recipient  with  an 
amount  equal  to  the  amount  of  the  loan 
within  30  days  after  the  dale  of  purchase 
of  a  home  with  a  loan  under  this  part. 
The  date  of  purchase  was  defined  as  the 
date  ihdt  a  family  executes  a  sales 
contract  for  the  purchase  of  a  home 
und<;rNHOP. 

A  conmenter  noted  that  the 
traditional  definition  of  the  purchase 
d-ite  is  the  date  of  settlemrnt.  This 
commenter  asked  whether  th;s  provision 
would  permit  MUD  to  provide  funding 
before  the  actui.l  closing  of  the  home 
based  on  llie  execution  of  a  sales 
contraul.  if  so.  the  commenter  asked 
whether  HUD  funds  could  be  used  to 
support  actual  construction.  NHOP 
funds  will  be  available  to  the  recipient 
within  30  days  of  the  date  that  the 
family  executes  a  sales  contract  for  the 
purch'se  of  a  home.  The  use  of  these 
funds,  however,  is  limited  to  the 


provision  of  a  loan  to  the  purchasing 
family.  The  funding  may  not  be  used  for 
other  purposes  and  may  not  be  used  to 
support  actual  construction  or 
substantial  rehabilitation. 

Another  commenter  noted  that  funds 
must  be  available  before  a  loan  can  be 
closed.  The  commenter  argued  that  this 
rule  must  clearly  state  that  HUD  will 
make  an  amount  equal  to  the  loan 
available  for  the  closing  and  that  in 
every  case  the  money  should  be  made 
available  no  later  than  30  days  after  the 
closing.  As  noted  above,  reimbursement 
will  be  made  within  30  days  of  the  date 
that  the  contract  of  sale  is  executed. 
This  should  be  sufficient  to  ensure  that 
the  recipient  will  have  access  to  funds 
before  closing  .  urm. 

One  commenter  addressed  HUD  s 
method  of  reimbursement  to  recipients. 
The  commenter  recommended  that  HUD 
provide  for  payment  by  letter  of  credit. 
Under  such  a  system.  HUD  would 
commit  the  entire  amount  of  the  NHOP 
grant  to  an  approved  recipient  through  a 
letter  of  credit  upon  initiation  of 
presales.  The  commenter  argued  that 
this  revision  would  simplify  the  process 
of  drawing  down  funds  and  expedite 
completion  of  settlements. 

HUD  intends  to  reimburse  recipients 
under  NHOP  through  direct  deposit. 
Payments  will  be  made  following  the 
presentation  of  a  request  for  advance  or 
reimbursement.  Payments  will  be  made 
through  the  Department  of  the 
Treasury's  Automated  Clearing  House 
which  will  automatically  deposit 
approved  funds  into  the  recipient's  bank 
account.  HUD  does  not  believe  that  the 
letter  of  credit  method  proposed  by  the 
commenter  is  a  preferable  method  of 
payment  since  both  methods  require 
recipients  to  provide  an  accounting  for 
each  home  sale  and  because  payments 
under  either  system  would  be  equally 
expeditious.  (Generally  reimbursement 
will  occur  within  48  hours  of  the 
recipient's  submission  of  information 
regarding  the  purchase ) 

6.  Repayment  of  loan.  As  required  by 
sections  604(b)(4)  and  606|e)(5]  of  the 
Act,  proposed  |  280.330(a)  provided  that 
the  family  must  repay  the  NHOP  loan  to 
HUD  if  the  family  sells,  leases,  or 
transfers  any  interest  in  the  property. 
The  Senate  Committee  Report  slated 
that  the  refinancing  of  the  first  mortg.ige 
would  not  require  repayment,  unless 
there  is  a  related  sale,  lease  or  other 
transfer  of  the  property.  See  S.  Rep.  No. 
100-121.  100  Cong.,  Ist  Sess.  23  (1907). 
Based  on  this  report,  the  proposed  rule 
stated  that  refinancing  that  is  unrelated 
to  a  sale,  equity  withdrawal,  lease,  or 
transfer  of  interest  in  the  property  would 
not  require  repayment.  Refinancing 
involving  an  equity  withdrawal  would 


require  repayment  of  the  loan  to  HUD  to 
the  extent  of  the  withdrawal. 

Section  606(e)(5)  of  the  Act  provides 
that  the  Secretary  may  approve  a 
transfer  of  the  home  without  repayment. 
Based  upon  the  House  Committee 
Report  which  indicated  that  the 
Committee  anticipated  that  the 
Secretary  would  issue  such  approval 
only  if  the  proceeds  of  the  sale  are 
insufficient  to  repay  the  second 
mortgage  in  full  (H.R.  Rep,  No.  100-122. 
100  Cong..  1st  Sess.  96  (1987),  the 
proposed  rule  stated  that  approval 
would  be  granted  only  if  HUD 
determined  that  an  undue  hardship 
would  result  from  the  application  of  the 
repayment  requirement,  and  thai  HUD 
will  make  this  finding  only  if  the 
proceeds  of  the  transaction  are 
insufficient  to  repay  the  loan  amount  in 
full.  This  provision  further  provided  that 
approval  would  be  granted  only  to  the 
extent  that  the  proceeds  of  the  sale  are 
insufficient  to  repay  the  loan  in  full  and 
that  HUD  will  not  approve  a  lease 
without  repaj-ment. 

Several  commenters  objected  that  the 
proposed  rule  was  too  restrictive.  (E.g.. 
one  commenter  noted  that  the 
congressional  intent  with  regard  to  the 
forgiveness  of  the  repayment  obligation 
was  not  memorialized  in  the  statutory 
language  and  that  broader  provisions  for 
transfer  and  HUD  approval  of  transfers 
may  be  included  in  the  final  rule.) 
Commenters  proposed  revisions  that 
would  permit  transfers  without 
repayment  or  would  permit  HUD  to 
approve  transfers  without  repayment 
under  various  circumstances.  For 
example,  commenters  would  permit: 
—Equity  withdrawal  without  repayment 
if  the  property  value  is  sufficient  to 
cover  the  first  and  second  mortgages; 
—Sale  without  repa>-ment  where  an 
income-eligible  first-time  homebuyer 
purchases  the  home; 
—Transfer  without  repayment  where  the 
resale  price  of  the  homes  in  the  area 
are  "restricted"; 
—Transfer  without  repayment  where  the 
family  has  held  the  property  for  a  set 
number  of  years  (or  has  transferred 
the  home  to  another  income  eligible 
faniily  for  this  sot  number  of  years): 
—The  establishment  of  a  formula  that 
would  allow  the  family,  if  the  home  is 
well  maintained,  to  receive  a  portion 
of  whatever  is  realized  in  a  sale  over 
and  above  the  first  mortgage. 
Purportedly,  this  would  ensure  that 
each  family  would  receive  some 
monetary  return  for  their  commitment 
to  a  high-risk  neighborhood  and  the 
maintenance  of  their  house. 


The  proposed  changes  would  permit 
the  family  purchasing  a  home  to  reap  a 
benefit  under  NHOP  that  was  not 
intended  by  Congress.  One  of  the  main 
purposes  of  NHOP  is  to  encourage 
homeownership  by  families  in  the 
United  States  who  are  otherwise  not 
able  to  afTord  homeownership.  Many  of 
the  proposed  changes  would  benefit 
first-time  sellers  rather  than  first-time 
purchasers.  For  example,  permitting 
transfers  without  repayment  to  income- 
eligible  first-time  buyers  would  not 
assist  that  second  buyer  in  the  purchase 
of  the  home.  Rather,  the  benef^lts  from 
such  a  transfer  would  inure  entirely  to 
the  s»>!ler  since  the  purchase  price  of  the 
home  would,  if  economic  forces  of  the 
market  prevail,  include  an  incremental 
payment  for  the  non-interest  bearing 
loan. 

Congress  did  not  choose  to  attach  the 
beneficial  loan  provisions  of  NHOP  to 
specific  properties  in  perpetuity.  Rather, 
it  permitted  the  family  purchasing  the 
home  to  receive  the  benefits  of  the 
interest-free  second  mortgage  only 
during  the  time  that  tiie  family  owns  the 
property.  Upon  the  sale,  lease  or 
transfer,  NHOP  requires  repayment  into 
a  revolving  fund  that  will  be  used  to 
develop  further  NHOP  properties.  In 
light  of  this  statutory  framework,  the 
proposed  changes  discussed  above  have 
not  been  made. 

Upon  consideration,  HUD  believes 
that  the  provisions  permitting  HUD  to 
approve  a  sale  or  other  transfer  on  a 
case-by-case  basis  may  be  too 
restrictive.  While  the  Senate  report 
anticipated  that  HUD  would  grant 
approval  only  where  the  funds  were 
insufficient  to  repay  the  second 
mortgage  in  full,  the  report  did  not  limit 
HUD's  approval  to  such  situations.  HUD 
believes  that  thero  -n.i]'  be 
circumstances  wH^'r.  such  approval 
should  be  granted.  For  example,  if  there 
is  an  equity  withdrawal  related  to  a 
refinancing  of  a  home,  the  current  njJe 
would  require  a  family  to  repay  the 
second  mortgage  up  to  the  extent  of  the 
equity  Tv-'h.fnwal.  Rcpaymenl  would  b-j 
required  even  if  the  family  intended  to 
use  the  equity  wiihdiawai  to  maintain 
or  preserve  the  morlgnged  premises 
(roof  rep.3ir.  replacement  of  major 
appliances,  etc.).  The  final  rule  provid.,'s 
HUD  with  greater  discretion  in  the 
approval  of  such  transfers. 

7.  Funding  omemlmeiits  end 
dcobJi^ation  of  funds.  Proposed 
§  280.33.5(b)(l){ii)  stated  that  HUD  may 
deoblig.ire  amounts  if  the  recipient  fails 


to  carry  ou!  activities  under  the  program 
vv'ithin  a  reasonable  time  after  sele-Ztion. 
One  commenter  asked  what  will 
constitute  a  reasonable  time  and 
suggested  that  a  minimum  cf  two  years 
should  be  allotted  to  the  grant  recipient 
to  carry  out  the  program. 

The  amount  of  time  that  will  be 
reasonable  for  the  completion  of  various 
NtlOP  activities  will  vary  from  program 
to  program  and  may  be  affected  by  such 
factors  as:  the  recipient  s  planned 
production  schedule,  the  size  of  the 
program,  consumer  acceptance  of  the 
homes,  seasonal  limitations  on 
construction  and  rehabilitation 
activities,  unforeseeable  contingencies 
(such  as  litigation),  etc.  .Accordingly. 
HUD  will  review  each  program  on  a 
case-by-case  basis.  HUD  will  base  its 
determination  of  reasonableness  on  the 
recipient's  program  schedule  (see 
§  280.205(b)(5))  and  on  the 
circumstances  affecting  each  program. 

IV.  Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102{2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7;30  a.m.  and  5;30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  the  Cene.'a! 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10276,  451 
Seventh  Street.  S.W..  Washington.  DC 
20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Fodcr^l 
Regulations  issued  by  the  Pi  csident  on 
Fehruary  17, 1931.  An  analysis  of  the 
rule  indicates  that  it  does  not  (1 )  have 
an  annual  cffoct  on  the  economy  of  3TH1 
million  or  more;  (2)  cau.se  a  Tiajor 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  gove.rnnient 
ageoLies,  or  geojjraphic  regions;  or  (3j 
have  a  significant  adverse  crf.,vl  on 
competition,  employment.  in>.esiment, 
productivity,  innovation,  or  on  the 
ability  to  United  States-based 
enterprises  to  compete  with  foreign- 
ba.sed  enterprises  in  domestic  orexpinf 
markets. 

In  accordance  with  5  U.SC.  BOolb) 
(the  Regulatory  Flexibility  Art),  the 
undersigned  hereby  certifies  that  this 
ru!"  docs  not  have  a  significanl 


economic  impact  on  a  substantial 
number  of  small  entities.  S'nce  the 
number  of  recipients  that  will  he  funded 
under  the  program  wi!l  be  small  and  will 
include  both  small  and  large  recipients, 
HUD  does  not  believe  thnt  a  signi'^icant 
number  of  .small  entities  w  ill  be  afferlcd 
by  this  program. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  No.  12605— The  Family,  has 
determined  that  the  rule  wiifnot  have  a 
significant  i.mpact  on  family  formation, 
maintenance,  or  well-being.  The 
program  is  a  benefit  to  families  because 
it  encourages  homeownership  in  the 
United  States  by  eligible  families  who 
are  not  otherwise  able  to  afford 
homeownership. 

The  General  Counsel  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  No.  12611— Federalism, 
has  determined  that  the  final  rule  does 
not  involve  the  preemption  of  Slate  law  . 
by  Federal  statute  or  regulation  and 
does  not  have  federalism  implications. 
Rather,  the  rule  requires  approval  by 
State  and  local  govemmonts  of  proposed 
programs  and  defers  to  State  and  local 
policies  in  many  areas  including:  local 
building  codes;  the  amount  of  the 
required  downpavment  where  the  first 
mortgage  is  held  by  local  governments 
under  a  home  loan  program  conducted 
by  the  State  or  local  go\  emmcnl;  and 
local  government  approval  of  the 
program  schedule.  In  addition,  the  rule 
does  not  penalize  appi-cations  U!id(>r  the 
ranking  criter-a  for  fin-incial  and  riher 
contributions  to  the  extenl^fhal  St.,1.' 
and  local  governments  are  prohibited 
from  making  such  contributions. 

This  rule  was  listed  as  Item  No.  9.">9  m 
Xhc.  Doparlmtnt  s  Semi.innual  Agenda  of 
R- ,4L.;dt!ons  published  on  April  24. 1989 
(54  FR  1G708,  l-.)r2;))  und^'r  Executive 
Order  122!^l  and  the  Regulat.try 
Fle\ii>iiity  Act 

Tho  Ci.talog  of  Federal  Domr.'^lii 
Asist.iiire  Number  is  14.179. 

The  collection  of  information 
retjciremcnts  conlaJied  in  this  rale  h.Jvp 
been  submitted  to  the  Office  of 
M.inaiiemeiit  and  Budget  fjr  rovii  w 
under  section  J.^Mlhl  of  the  Paperwork 
RiJ:!ction  Act  cf  1980.  The  sections  of 
the  proposed  rule  identified  in  the 
miilr^x  below  have  bepn  determined  by 
the  D.'partmont  to  ronl.iin  collec  tion  of 
infomiaMon  requireinents.  Inform.itlon 
on  these  requirement.?  is  provided  as 
follows: 
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Appbcabon  subonssion  requsements. 


Section  o»  CFR  aHocted 


AHirmative  (««'  fwusing  martielinq  reqi^omenls 

Racial  and  ettmc  data  collection  requ«ement 

Lead^sed  pami  reporting  and  reco«Jt(eop.ng  reqi-re- 
mem 


buyers. 

Sal«rS  contract  requ<fen>ent 

Request  »0f  reifT*ufsemenl 

Loan  and  second  mortgage  reqoiremeot  ...^ 

Request  tor  HUD  approval  o«  sale  Of  trar»ster -.•• 


Tol^  txtrden  hours 


List  of  Subject*  In  24  CFR  Part  2«0 

Grant  program;  housing  and 
community  development.  Loan  program: 
housing  and  community  development. 
Low-  and  moderate-Income  housing. 

For  the  reasons  set  forth  in  the 
preamble.  Title  24  of  the  Code  of  Federal 
Regulations  is  amended  to  add  a  new 
Subchapter  E  to  Chapter  II  to  read  as 
follows: 

PART  2flO-(AMENDED] 
SUBCHAPTER  E-CRAMT  PROGRAMS 

PART  280-NEHEMIAH  HOUSINQ 
OPPORTUMITY  GRANTS  PROGRAM 

Subpart  A— OcfMral 

See. 

280.1     ApplicHbility  and  scope. 

280.5    Definitions. 

280.10    Waiver. 

Subpart  B—Aaatotanc«  Providad 

280100    NHOP  Assistance. 

280.103    Assistance  under  other  HUU 

programs. 
Subpart  C— Program  EliQibNity 
Raqulramants 
280105    Program  size. 
Z80.110    Program  location. 
280.115    Home  quality. 
Subpart  D— Application  and  Sataction 
Procaduraa 

280.200    Notice  of  fund  availability. 
280.205    Application  requirements. 
280.207    Other  Fednral  requirements. 
280  210    Selection  process. 

28a215    Threshold  requirements. 

280.220    Ranking  criteria. 

280.225    Final  selection. 

Subpart  E— Program  Operation 

280.300    Obligation  of  funds. 

280.303    Grant  agreement. 

280J05    Minimum  participation. 

28a315    Eligible  purchasers. 

280.320    Sales  contract  and  downpayment 
requirements. 

28a322    Loan  requirements. 


s  280  105  (b)  and  (c).  §280  110  (a)  and 
(b».     $280,205.     J  208  215     (b)(2)(i). 
(bK2)(iv),     (bK5>     and     (bM7): 
§280  207(8X6).. 
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$  280  320(b) 

§280  322(b) 
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$  280  330(b) 


150 


10 

10 

2 

10 
5 

10 
10 
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145 

1 
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10 

1.450 
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10 
5 

1.450 

1,450 

1.450 

450 


Hours  per 
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8.00 1.200O 


Total 
txxirs 


3  minutes. - 
3  minutes.. 
.50 


2.00.. 
1.50.. 


.50... 
.50.... 
.50.._ 
1.50.. 


.5 

435 
145.0 

20.0 
7.5 

7250 
725.0 
725.0 
6750 


4.266.5 


280.330    Repayment  of  loan. 
280.335    Funding  amendments  and 
deobligation  of  funds. 
Authority:  Sec.  611.  Housing  and 
Community  Development  Act  of  1987  (Pub.  L. 
100-242.  approved  February  5, 1988):  sea  7(d1. 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.a  3535{d||. 

Subpart  A— General 

9280.1    Applicatillity  and  scope. 

(a)  General.  This  part  establishes  the 
Nehemiah  Housing  Opportunity  Grants 
Program  (NHOP)  contained  In  Title  VI  of 
the  Housing  and  Community 
Development  Act  of  1987  (Pub.  L  100- 
242.  approved  February  5. 1988).  Under 
this  Program.  HUD  is  making  grants  to 
nonprofit  organizations  to  be  used  to 
provide  loans  to  families  purchasing 
homes  constructed  or  substantially 
rehabilitated  in  accordance  with  an 
approved  program  under  this  part, 
(b)  Purpose.  The  purposes  of  NHOP 

(1)  To  encourage  homeownership  by 
families  who  are  not  otherwise  able  to 
afford  homeownership;  .    rr  .* 

(2)  To  undertake  a  concentrated  effort 
to  rebuild  the  depressed  areas  of  cities 
and  to  create  sound  and  attractive 
neighborhoods;  and 

(3)  To  increase  the  employment  of 
residents  of  these  neighborhoods. 

§280.5    Dafinttiona. 

As  used  in  this  part: 
Applicant  means  a  nonprofit 
organization  that  submits  an  application 
for  assistance  under  this  part.  The  term 
applicant  includes  two  or  more 
nonprofit  organizations  submitting  a 
joint  application.  , 

Assistance  means  grants  to  recipients 
for  the  purpose  of  providing  loans  to 
families  purchasing  homes  constructed 


or  substantially  rehabilitated  in 
accordance  with  an  approved  program. 

Contiguous  parcels  of  land  mean 
parcels  of  land  that: 

(a)  Abut: 

(b)  Are  divided  only  by  natural  or 
man-made  boundaries  (such  as  streets, 
rights-of-way,  or  similar  divisions);  or 

(c)  Are  closely  located.  For  the 
purposes  of  paragraph  (c)  of  this 
definition,  parcels  will  be  considered  to 
be  closely  located  if: 

(i)  The  majority  of  homes  to  be 
constructed  or  substantially 
rehabilitated  in  the  neighborhood  are 
located  on  parcels  that: 

(A)  Abut; 

(B)  Are  divided  by  natural  or  man- 
made  boundaries  (such  as  streets,  rights- 
of-way.  or  similar  divisions);  or 

(C)  Are  divided  by  a  small  number  of 
lots  that  do  not.  in  the  Secretary's 
determination,  detract  from  the 
objective  of  fostering  a  concentrated 
effort  to  rebuild  depressed  areas  and  to 
create  sound  and  attractive 
neighborhoods;  and 

(ii)  The  remaining  homes  to  be 
constructed  or  substantially 
rehabilitated  in  the  neighborhood  are 
located  on  parcels  in  one  or  more  areas, 
in  which  the  parcels  for  each  such  area: 

(A)  Meet  the  requirements  of  clause 
(A).  (B)  or  (C)  of  paragraph  (c)(i)  of  this 
definition,  and 

(B)  Are  separated  from  the  parcel 
referred  to  in  paragraph  (c)(i)  of  this 
definition  by  a  distance,  at  the  closest 
point,  of  no  more  than  two  city  blocks 
(exclusive  of  any  natural  or  man-made 
boundary). 

Date  of  purchase  means  the  date  that 
a  family  executes  a  sales  contract  for 
the  purchase  of  a  home  under  this  part. 
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Financial  and  other  contributions  to 
the  program  means  financial  or  other 
contributions  that  result  in  program  cost 
reductions  that  will  be  reflected  in  the 
sales  price  of  the  homes  purchased 
under  the  program,  or  that  result  in  the 
reduction  of  carrying  charges  to  families 
purchasing  homes  under  the  program. 
Such  contributions  include  (but  are  not 
limited  to)  cash  contributions  to  the 
program;  the  waiver  or  modification  of 
construction,  development,  or  zoning 
requirements  by  units  of  general  local 
government;  the  provision  of  no-interest 
or  below-market  interest  construction 
loans;  "in  kind"  donations  of  land, 
structures,  equipment,  materials  or 
supplies;  home  loan  programs  that 
provide  below-market  interest  rates,  or 
principal  or  interest  payment  reductions 
to  families  purchasing  homes  under  the 
program;  and  property  tax  abatement 
offered  by  a  State  or  a  unit  of  general 
local  government  to  families  purchasing 
homes  under  the  program.  Such 
contributions  do  not  include:  the  time  or 
services  contributed  by  volunteers,  or 
contributions  provided  with  funds 
obtained  through  a  federally  assisted 
program,  except  for  contributions  made 
available  under  the  Community 
Development  Block  Grant  Program 
under  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974  f42 
U.S.C.  5301.e/se9.). 

Home  means  a  one-  to  four-family 
dwelling.  The  term  includes  dwelling 
units  in  a  condominium  project  that 
consists  of  not  more  than  four  dwelling 
units,  dwelling  units  in  a  cooperative 
project  that  consists  of  not  more  than 
four  dwelling  units,  townhouses,  and 
manufactured  homes. 

HUD  means  the  United  States 
Department  of  Housing  and  Urban 
Development. 

Metropolitan  statistical  area  means  a 
metropolitan  statistical  area  or  a 
primary  metropolitan  statistical  area 
established  by  the  Office  of 
Management  and  Budget. 

Neighborhood  means  an  area  that  is 
distinguishable  from  other  areas  on  the 
basis  of  one  or  more  significant  features 
such  as: 

(a)  Natural  or  man-made  boundaries; 

(b)  A  locally  recognized  name,  formal 
or  informal; 

(c)  An  identity  as  a  residential 
subdivision; 

(d)  An  identity  as  an  elementary 
school  district;  or 

(e)  Distinctive  population,  social,  or 
housing  characteristics. 

Nonprofit  organization  means  a 
private  nonprofit  corporation  or  other 
private  nonprofit  legal  entity.  No  part  of 
the  net  earnings  of  the  organization  may 
inure  to  the  benefit  of  any  member. 
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founder,  contributor,  or  individual.  The 
organization  (a)  may  not  be  controlled 
by.  or  be  under  the  direction  of,  persons 
or  firms  seeking  to  derive  profit  or  gain 
from  the  organization;  (b)  must  have  a 
voluntary  board;  and  (c)  must  have  a  tax 
exemption  ruling  from  the  Internal 
Revenue  Service  under  section  501(c)  of 
the  Internal  Revenue  Code  of  1986. 
Nonprofit  organization  does  not  include 
a  public  body  or  the  instrumentality  of 
any  public  body. 

Program  means  the  undertaking  by  a 
recipient  with  HUD  assistance  under 
this  part  for  the  construction  or 
substantial  rehabilitation  of  homes  in 
accordance  with  the  requirements  of 
this  part. 

Recipient  means  an  applicant  that 
HUD  approves  as  to  financial 
responsibility  and  that  executes  a  grant 
agreement  with  HUD  to  carry  out  a 
program  under  this  part. 

Rehabilitation  means  labor,  materials, 
tools  and  other  costs  of  improving 
buildings,  including  repair  directed 
toward  an  accumulation  of  deferred 
maintenance;  replacement  of  principal 
fixtures  and  components  of  existing 
buildings;  installation  of  security 
devices;  and  improvement  through 
alteraUons  or  incidental  addiUons  to,  or 
enhancement  of,  existing  buildings, 
including  improvements  to  increase  the 
efficient  use  of  energy  in  buildings. 

State  means  any  of  the  several  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  and  any 
other  territory  or  possession  of  the 
United  States. 

Substantial  rehabilitation  means:  (a) 
Rehabilitation  involving  costs  in  excess 
of  60  percent  of  the  maximum  sales 
price  of  a  home  assisted  under  this  part 
after  rehabilitation;  or  (b)  the 
rehabilitation  of  a  vacant,  uninhabitable 
structure. 

Unit  of  general  local  government 
means  a  borough,  city,  county,  parish, 
town,  township,  village,  or  other  general 
purpose  political  subdivision  of  a  State. 


Subpart  B— Assistance  Provided 
§280.100    NHOPasaistance. 

(a)  General.  liUD  wiil  provide 
assistance  to  recipients  in  accorddnce 
with  the  requirements  of  this  part. 
Recipients  may  only  use  assistance 
under  this  part  to  provide  loans  to 
families  purchasing  homes  constructed 
or  substantially  rehabilitated  in 
accordance  with  an  approved  program. 

(b)  Amount.  The  amount  of  assistance 
provided-to  any  recipient  under  this  part 
may  not  exceed  $15,000  for  each  home 
purchased  by  an  eligible  family  under 
an  approved  program. 

J2eai03    Assistance  under  other  HUD 
programs. 

Except  for  assistance  made  available 
under  the  Community  Development 
Block  Grant  program  under  title  I  of  the 
Housing  and  Community  Development 
Act  of  1974  (42  U.S.C  5301  et  seq.)  a 
recipient's  program  is  not  eligible  for 
assistance  under  other  HUD  assistance 
programs.  Dwellings  purchased  under 
the  program  are  eligible  for  mortgage 
insurance  under  section  203(b)  (one-  to 

,m^Lw'"'Ly  ^T^  mortgages),  section 
203(k)  (rehabilitation  of  one-  to  four- 
family  homes),  section  221(d)(2)  (low- 
and  moderate-income  families),  section 
234(c)  (condominium  mortgages),  section 
245(a)  (graduated  payment  mortgages) 
and  section  251  (adjustable  rate 
mortgages)  of  the  National  Housing  Act. 

Subpart  C— Program  EHgttMHy 
RequiremenU 


S  280.10    Waiver. 

The  Secretary  of  HUD  may  waive  any 
requirement  of  this  part  that  is  not 
required  by  law,  if  the  Secretary 
determines  that  good  cause  for  waiver 
exists.  Each  waiver  must  be  in  writing 
and  must  be  supported  by 
documentation  of  the  pertinent  facts  or 
grounds. 


§280.105    Program  aiza. 

[a)  Number  of  homes.  The  minimum 
number  of  homes  that  must  be 
constructed  or  substantially 
rehabilitated  under  a  program  will 
depend  on  the  number  of  existing 
dwelling  uniu  that  are  located  in  the 
unit  of  general  local  government  in 
which  the  program  is  to  be  carried  out.  If 
the  program  is  to  be  carried  out  within 
the  jurisdiction  of  more  than  one  unit  of 
general  local  government,  the  number  of 
existing  dwelling  units  wiil  be  those 
located  in  the  unit  of  general  local 
government  that  provides  the  greater,  or 
if  appropriate  the  greatest,  amount  of 
financial  and  other  contributions  to  the 
program.  For  the  purposes  of  programs 
under  this  part,  the  minimum  number  of 
homes  is:  (1)  250.  if  there  are  more  than 
100,000  existing  dwelling  units  in  the 
relevant  unit  of  general  local 
government:  (2)  .25  percent  of  the 
number  of  existing  dwelling  units  in  the 
relevant  unit  of  general  local 
government,  if  the  number  of  existing 
dwelling  units  in  the  unit  of  general 
local  government  is  between  20.000  and 
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loaoOO;  or  (3)  50.  If  there  are  less  than 
2a000  existing  dwelling  units  in  the 
relevant  unit  of  general  local 
government. 

(b)  Exception.  HUD  may  waive  the 
program  size  requirement  in  paragraph 
(a)  of  this  section,  if  the  chief  elected 
official  of  the  unit  of  general  local 
government  that  provides  the  greatest 
amount  of  financial  and  other 
contributions  to  the  program,  or  the 
Governor  of  the  State  in  which  the 
program  is  to  be  located,  requests  a 
waiver  and  certifies,  with  supporting 
documentation,  that  the  program  size 
requirement  will  prevent  the  State  or  the 
unit  of  general  local  government  from 
using  the  program  effectively.  HUD  wrill 
determine  that  the  program  size 
requirement  would  prevent  the  effective 
use  of  the  program  if: 

(l)(i)  The  projected  market  demand 
for  the  homes  is  insufficient  to  support  a 
program  of  the  size  required; 

(ii)  Structures  cannot  be  made 
available  for  rehabilitation  and  a 
sufficent  amount  of  land  cannot  be 
made  available  for  new  construction,  at 
a  reasonable  cost,  to  support  a  program 
of  the  size  required; 

(iii)  The  financial  and  other 
contributions  available  to  the  program 
are  insufficient  to  support  a  program  of 
the  size  required;  or 

(vi)  The  amount  of  mortgage  financing 
available  if  insufficient  to  support  a 
program  of  the  size  required; 

(2)  The  construction  or  substantial 
rehabilitation  of  a  program  of  the 
proposed  size  will  result  In  cost 
reductions  through  economies  of  scale, 
comparable  to  the  cost  reductions 
achieved  by  other  programs  eligible  for 
assistance  under  this  part.  (Such  cost 
reductions  include  (but  are  not  limited 
to)  economies  of  scale  in  construction, 
in  compliance  with  State  and  local  laws 
and  regulations,  and  in  legal, 
architectural,  engineering  and  sales 

costs):  and 

(3)  The  program,  by  itself  or  together 
with  improvement  efforts  that  are  or  will 
be  undertaken  in  the  neighborhood  by 
units  of  general  local  government  or 
private  entities,  will  result  in  a 
substantial  improvement  in  the  overall 
quality  and  long-term  viability  of  the 
neighborhood.  Other  improvement 
efforts  may  include  that  construction  or 
rehabilitation  of  other  stractures 
(including  commercial  properties  and 
subdivisions),  improvements  to  public 
facilities  or  services,  or  the  expansion  of 
private  enterprise  in  the  neighborhood, 
(c)  Number  of  dwelling  units.  For  the 
purposes  of  this  section,  the  number  of 
existing  dweUing  units  in  the  unil  of 
general  local  government  means  the 
number  of  housing  unite  in  the  unit  of 


general  local  government,  as  reported  In 
the  most  recent  decennial  Census.  HUD 
will  use  the  Census  number  unless  the 
applicant  submits  a  revised  estimate 
and  supporting  documentation 
demonstrating  that  the  number  of 
housing  units  has  changed  significantly 
since  the  most  recent  decennial  Census. 

9280.110   Program locaMon. 

(a)  Census  tract  or  neighborhood 
income  limitations.  All  homes 
constructed  or  substantially 
rehabilitated  under  a  program  must  be 
located  in  Census  tracts,  or  in 
neighborhoods  (within  Census  tracts),  in 
which  the  median  family  income  does 
not  exceed  80  percent  of  the  median 
family  income  of  the  area  in  which  the 
program  is  to  be  located.  Median  family 
income  will  be  determined  as  follows: 

(1)  For  the  purpose  of  determining  the 
median  family  income  of  the  area  in 
which  the  program  is  to  be  located.  HUD 
will  use  the  median  family  incomes 
derived  from  the  most  recent  decennial 
Census  and  the  areas  established  for 
Section  8  of  the  United  States  Housing 
Act  of  1937. 

(2)  For  the  purpose  of  determining  the 
median  family  income  for  Census  tracts, 
HUD  will  use  the  tract  definitions  and 
median  family  income  data  reported  in 
the  most  recent  decennial  Census, 
unless  the  applicant  demonstrates  that 
the  Census  data  does  not  reflect  the 
current  median  family  income  of  the 
tract.  The  applicant  must  submit 
appropriate  supporting  documentation, 
including  a  revised  estimate  of  median 
family  income  for  the  tract;  an 
explanation  of  the  methods  used  to 
compute  the  revised  estimate;  and  a 
description  of  the  social  and  economic 
changes  causing  the  median  family 
income  change. 

(3)  If  the  homes  are  located  in  a 
Census  tract  that  does  not  meet  the 
median  family  income  requirements,  the 
applicant  may  demonstrate  that  the 
homes  will  be  located  in  a  neighborhood 
(within  a  Census  tract)  that  meets  these 
median  family  income  limitations.  The 
applicant  must  submit  appropriate 
supporting  documentation,  including  an 
estimate  of  the  median  family  income 
for  the  neighborhood;  an  explanation  of 
the  methods  used  to  compute  the 
estimate;  and  a  description  of  the  social 
and  economic  factors  tha»  cause  the 
median  family  income  for  the 
neighborhood  to  be  less  than  the  median 
family  income  of  the  Census  tract.  In 
computing  neighborhood  median  family 
income,  applicants  should  rely,  to  the 
extent  practicable,  on  block  group  data 
reported  in  the  most  recent  decennial 
Census. 


(b)  Neighborhood  requirements.  (1) 
Except  as  provided  under  paragraph 
(b)(2)  of  this  section,  all  homes 
constructed  or  substantially 
rehabilitated  under  a  program  must  be 
located  in  one  neighborhood  and  must 
be  located  on  contiguous  parcels  of 
land. 

(2)  Homes  constructed  or 
substantially  rehabilitated  under  a 
program  may  be  located  in  up  to  four 
nei^borhoods,  if  the  following 
requirements  are  met: 

(i)  All  homes  to  be  constructed  or 
substantially  rehabilitated  within  each 
neighborhood  are  located  on  contiguous 
parcels  of  land; 

(ii)  Each  unit  of  general  local 
government  in  which  the  program  is  to 
be  located  certifies  that  land  cannot  be 
made  available,  at  a  reasonable  cost,  in 
a  single  neighborhood  for  a  program  of 
the  size  required  under  §  280.105. 

(iii)  The  applicant  submits  evidence 
demonstrating  that  construction  or 
substantial  rehabilitation  in  the 
neighborhoods  will  result  in  cost 
reductions  through  economies  of  scale, 
comparable  to  the  cost  reductions 
achieved  by  other  programs  eligible  for 
assistance  under  this  part.  (Such  cost 
reductions  include  (but  are  not  limited 
to)  economies  of  scale  in  construction, 
in  compliance  with  State  and  local  laws 
and  regulations,  and  in  legal, 
architectural,  engineering  and  sales 
costs). 

(iv)  The  applicant  submits  evidence 
demonstrating  that  the  program,  by  itself 
or  together  with  improvement  efforts 
that  are  or  will  be  undertaken  in  the 
neighborhoods  by  units  of  general  local 
government  or  private  entities,  will 
result  in  a  substantial  improvement  in 
the  overall  quality  and  long-term 
viability  of  the  neighborhoods.  Other 
improvement  efforts  may  include  the 
construction  or  rehabilitation  of  other 
structures  (including  commercial 
properties  and  subdivisions), 
improvements  to  public  facilities  or 
services,  or  the  expansion  of  private 
enterprise  in  the  neighborhoods. 

§280.115    Horn*  quality. 

(a)  Generally.  Except  for 
manufactured  homes,  homes 
constructed  or  substantially 
rehabilitated  under  a  program  must 
comply  with  applicable  local  building 
code  standards.  (If  no  local  building 
code  standards  are  applicable,  the 
homes  must  comply  with  a  nationally 
recognized  model  building  code  (such  as 
the  CABO  One-  and  Two-  Family 
DweUing  Code)  mutually  agreed  upon 
by  the  recipient  and  HUD).  All  such 
homes  must  also  comply  with  the  energy 
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performance  requirements  contained  in 
the  minimum  property  standards  under 
.   24  CFR  Part  200  Subpart  S. 
{h)  Manufactured  homes. 
Manufactured  homes  under  a  program 
must  comply  with  the  Manufactured 
Home  Construction  and  Safety 
Standards  in  24  CFR  Part  3280;  the 
installation,  structural,  and  site 
requirements  described  in  24  CFR 
203.43f;  and  the  energy  performance 
requirements  of  24  CFR  200.926d(e). 

Subpart  D— Application  and  Selection 
Procedures 

S  280.200    Notice  of  fund  avaHabHity. 

HUD  will  periodically  publish  a 
Notice  Of  Fund  Availability  in  the 
Federal  Register.  The  Notice  will: 

(a)  Explain  how  application  packages 
providing  specific  application 
requirements  and  guidance  may  be 
obtained; 

(b)  Specify  the  place  for  filing 
completed  applications,  and  the  date  by 
which  the  applications  must  be 
physically  received  at  that  location: 

(c)  State  the  amount  of  funding 
available  under  the  Notice; 

(d)  Specify  the  maximum  number  of 
points  that  may  be  awarded  under  each 
of  the  ranking  criterion  described  in 
§  280.220,  and  the  commercial 
construction  cost  indices  and  data  that 
will  be  used  under  ranking  criteria 
described  in  $  280.220(b)  (3)  and  (5). 

(e)  Provide  other  appropriate  program 
information  and  guidance. 

§280.205    Application  requirmnents. 

(a)  General.  Applicants  must  submit 
applications  for  assistance  in  the  form 
and  within  the  time  periods  established 
by  HUD. 

(b)  Application  requirements.  At  a 
minimum,  HUD  will  require  applications 
to  include: 

(1)  Applicant  data  (identity,  evidence 
of  eligibility  and  capacity  to  carry  out 
program  activities,  legal  authority  to 
submit  the  appUcation  and  to  participate 
in  the  program,  and  information 
necessary  to  demonstrate  financial 
responsibility). 

(2)  A  description  of  the  proposed 
program,  including: 

(i)  The  program  location.  The 
applicant  must  identify  the  Census 
tracts,  neighborhoods,  and  parcels  of 
land  where  the  program  will  be  located. 
The  applicant  must  demonstrate  that  the 
program  will  be  located  in  one 
neighborhood  or  must  provide  the 
information  necessary  to  meet  the 
requirements  of  §  280.110(b)(2).  In 
addition,  the  application  must  include 
evidence  demonstrating  the  extent  of 
physical  and  economic  blight  in  each 
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neighborhood,  must  describe  any 
improvement  efforts  undertaken  or  to  be 
undertaken  by  units  of  general  local 
government  or  private  entities  in  the 
neighborhoods,  and  must  describe  the 
improvements  in  the  quality  and 
viability  of  the  neighborhoods  that  will 
result  from  the  proposed  program  and 
other  efforts  (see  §  280.220(b)(4)). 

(ii)  Number  of  homes.  The  applicant 
must  identify  the  number  of  homes  that 
will  be  constructed  or  substantially 
rehabilitated  under  the  program.  If 
waiver  of  the  program  size  limitation  is 
sought,  the  application  must  include  a 
waiver  request  and  certification  as 
described  in  §  280.105(b). 

(iii)  Architectual  drawings.  The 
application  must  include  a  site  plan,  and 
floor  plans  for  typical  units  to  be 
constructed  or  substantially 
rehabilitated  under  the  program. 

(iv)  Substantial  rehabilitation  and 
construction.  The  application  must 
include  a  description  of  the  proposed 
construction  and  substantial 
rehabilitation.  If  the  program  involves 
substantial  rehabilitation,  the  applicant 
must  idenUfy  all  existing  structures  that 
will  be  used  in  the  program,  describe  the 
proposed  rehabilitation  activities,  and 
demonstrate  that  the  proposed 
rehabilitation  activities  will  constitute 
substantial  rehabilitation. 

(v)  Compliance  with  home  quality 
standards.  The  applicant  must  certify 
that  the  proposed  program  will  comply 
with  the  home  quality  standards 
contained  in  S  280.115. 

(vi)  Compliance  with  site  control  and 
zoning  requirements.  The  applicant  must 
demonstrate  that  the  program  will  meet 
the  site  control  and  zoning  threshold 
described  at  S  280.215(b)(7). 

(3)  Program  financial  data.  The 
applicant  must  provide  specific 
information  on  program  costs  and 
financing  including: 
(i)  Total  program  development  costs, 
(ii)  Sources  and  applications  of  all 
funds  that  will  be  used  in  the 
development  of  the  program. 

(iii)  The  source  and  amount  of 
financial  and  other  contributions  to  the 
program.  For  financial  and  other 
contributions  to  the  program  that  will  be 
made  by  entities  other  than  the 
applicant,  the  application  must  provide 
firm  commitments  to  provide  the 
contributions  to  the  program.  The  firm 
commitment  must  demonstrate  the 
source's  binding  commitment  to  provide 
the  contribution  and  the  date  upon 
which  the  contribution  will  be  made 
available.  The  commitment  may  be 
contingent  upon  the  applicant's 
selection  for  funding  under  this  part. 

(A)  If  "in  kind"  contributions  are 
made  to  the  program,  the  application 


must  include  documentation  supporting 
the  valuation  of  the  property.  If  real 
property  is  contributed,  the  supporting 
documentation  must  include  an 
appraisal,  acceptable  to  HUD,  prepared 
by  a  real  estate  appraiser. 

(B)  If  State  or  local  governmental 
entities  are  prohibited  from  making  a 
financial  or  other  contribution  to  the 
program  by  State  law.  the  application 
must  idenUfy  the  State  law  prohibitino 
the  contribution. 

(iv)  Projected  annual  budget  for  each 
year  until  program  completion. 

(v)  The  amount  of  assistance 
requested  under  this  part. 

(4)  Need.  The  application  must  include 
evidence  of  the  demand  for  homes  under 
the  proposed  program  in  the  area  to  be 
served  by  the  program.  Housing  demand 
may  be  demonstrated  with  a  market 
analysis  prepared  by  a  reliable, 
knowledgeable  source.  Applicants  are 
not  required  to  submit  commercially 
prepared  market  studies. 

(5)  A  program  schedule.  The  applicant 
must  submit  an  esUmated  schedule  for 
completion  of  the  proposed  program 
including  the  dates  of  the 
commencement  and  completion  of 
construction  and  substantial 
rehabilitaUon  of  any  display  homes:  the 
date  that  homes  will  first  be  offered  for 
sale;  and  the  dates  of  the 
commencement  and  completion  of 
construction  and  substantial 
rehabilitation  of  nondisplay  homes.  In 
addiUon,  the  applicant  must  submit 
evidence  that  each  unit  of  local 
government  in  which  the  program  is  to 
be  located  has  approved  of  the  program 
schedule. 

(6)  Home  sales  description.  The 
application  must  describe  the 
applicant's  home  sales  process, 
including  the  proposed  marketing 
procedures,  procedures  for  determining 
famify  eligibility,  a  copy  of  the  proposed 
sales  contract,  the  downpaymenf 
requirements,  the  projected  sales  prices 
of  homes,  and  settlement  procedures. 
The  application  should  indicate  whether 
the  applicant  is  seeking  a  modification 
of  the  family  income  limitations  under 
S  280.315(a). 

(7)  Local  participation.  The  applicant 
must  demonstrate  that  the  local 
consultation  requirements  of 
S  280.215(b)(5)  have  been  met,  and  must 
provide  a  narrative  statement  describing 
the  involvement  of  neighborhood 
residents  in  the  development  of  the 
proposed  program,  the  likelihood  of 
continued  neighborhood  resident 
participation  in  program  activities 
following  selection  of  the  program,  and 
the  planned  employment  of 
neighborhood  residents  in  the 
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construction  or  gubstantlal 
rehabilitation  of  the  program. 

(8)  Drug-free  workplace  certincation. 
The  applicant  must  certify  that  it  will 
comply  with  the  provisions  of  the  Drug- 
Free  Workplace  Act  of  1988  (Pub.  L.  100- 
690.  Title  V.  Subtitle  D)  and  provide  a 
drug-free  workplace. 

(9)  Additional  data,  (i)  If  the 
application  states  that  the  number  of 
housing  units  In  a  unit  of  general  local 
government  has  significantly  changed 
since  the  most  recent  decennial  Census, 
the  applicant  must  provide  the 
additional  information  described  at 
1280.108(c).  .    .,. 

(ii)  If  the  application  states  that  the 
most  recent  decennial  Census  does  not 
reflect  the  current  median  family  Income 
for  a  Census  tract,  the  applicant  must 
provide  the  additional  information 
described  in  1 280.110(8«2). 

(iii)  If  the  homes  will  be  located  in  a 
Census  tract  that  does  not  meet  the 
median  family  income  requirements  of 
1 280.110(a).  but  the  homes  will  be 
located  in  a  neighboAood  that  does 
meet  these  requirements,  the  applicant 
must  provide  the  additional  information 
described  in  1 280.110(a)(3). 

flO)  Other  data  as  prescribed  by  HUD. 


latOiaOT   other  Federal 

The  applicant  (or  recipient)  must 
assure  that  the  following  additional 
requirements  are  met: 

(a)  Nondiscrimination  ana  equal 
opportunity.  The  nondiscrimination  and 
equal  opportunity  requirements  that 
apply  to  NHOP  include: 

(1)  The  requirements  of  Title  Vffl  of 
the  Civil  RighU  Act  of  1988  (42  U5.C 
3601-20)  (Fair  Housing  Act)  and 
Implementing  regulations;  Executive 
Order  11063  (Equal  Opportunity  In 
Housing)  and  Implementing  regulations 
at  24  CFR  Part  107.  and  Title  VI  of  tiie 
Civil  Rights  Act  of  1964  (42  U.SC.  2000d) 
(Nondiscrimination  In  Federally 
Assisted  Programs)  and  Implementing 
regulations  Issued  at  24  CFR  Part  1: 

(2)  The  prohibitions  against 
discrimination  on  the  basis  of  age  under 
the  Age  Discrimination  Act  of  1975  (42 
U  S.C.  6101-07)  and  implementing 
regulations  at  24  CFR  Part  146.  and  the 
prohibitions  against  discrimination 
against  handicapped  individuals  under 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  and  Implementing 
regulations: 

(3)  The  requirements  of  fcxecutive 
Order  11246  (Equal  Employment 
Opportunity)  and  the  regulations  issued 
under  the  Order  at  41  CFR  Chapter  60; 

(4)  The  requirements  of  section  3  of 
the  Housing  and  Urt>an  Development 
Act  of  1968  (12  U.S.C.  1701u) 
(Employment  Opportunities  for  Lower 


Income  Persons  in  Connection  with 
Assisted  Projects)  and  implementing 
regulations  at  24  CFR  Part  135; 

(5)  The  requirements  of  Executive 
Order  Nos.  11625. 12432,  and  12138. 
Consistent  with  HUD's  responsibilities 
under  these  Ordere,  recipients  must 
make  efforts  to  encourage  the  use  of 
minority  and  women's  business 
enterprises  in  connection  witii  funded 
activities;  and 

(6)  The  affirmative  fair  housing 
marketing  requirements  at  24  CFR  Part 
20a  Subpart  M.  and  the  implementing 
regulations  at  24  CFR  Part  108. 

(7)  Racial  and  ethnic  data  collection 
requirements.  Recipients  must  maintain 
current  data  on  the  race  and  ethnicity  of 
program  beneflclaries. 

(b)  Displacement  and  relocation 
assistance.  (1)  The  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (42 
U.S.C  4601)  as  amended  by  the  Uniform 
Relocation  Act  Amendments  of  1987. 
Tide  IV  of  the  Surface  Transportation 
and  Uniform  Relocation  Assistance  Act 
of  1987  (Pub.  L 100-17.  approved  April  2. 
1987)  (URA)  and  govemment-wlde 
implementing  regulations  at  49  CFR  Part 
24  set  forth  relocation  assistance 
requlremenU  that  apply  to  the 
displacement  of  any  person  (family, 
individual,  business,  nonproflt 
organization  or  farm)  as  a  direct  result 
of  acquisition,  rehabilitation  or 
demolition  for  a  program  assisted  under 
tills  part 

(2)  A  displacement  from  the  real 
property  is  covered  by  die  URA  if  it 
occun  on  or  after  the  date  that  an 
application  is  submitted  under  this  part 
and  tiie  application  is  later  approved 
and  funded,  unless: 

(1)  The  person  has  been  evicted  for 
cause  based  upon  a  serious  or  repeated 
violation  of  tiie  material  terms  of  the 
lease  or  occupancy  agreement  and  HUD 
determines  tiiat  the  eviction  was  not 
undertaken  for  the  purpose  of  evading 
the  obligation  to  provide  relocation 
assistance; 

(ii)  The  person  moved  into  the  real 
property  after  the  application  was 
submitted,  but  received  prior  written 
notice  of  the  expected  displacement; 

(iii)  The  person  is  an  owner-occupant 
and  has  been  informed  that  the  real 
property  will  not  be  acquired  for  the 
program  under  the  threat  of  eminent 

domain:  or 

(iv)  The  applicant  (recipient) 
determines  that  the  displacement  did 
not  occur  as  a  direct  result  of  the 
acquisition,  rehabilitation,  or  demolition 
for  the  program,  and  HUD  concurs  in 
that  determination. 

(3)  If  a  person  is  displaced  from  the 
real  property  before  the  submission  of 


the  application,  and  either  HUD  or  the 
applicant  (recipient)  determines  that  the 
displacement  was  a  direct  result  of  the 
acquisition,  rehabilitation,  or  demolition, 
the  person  shall  be  eligible  for 
relocation  assistance  as  a  displaced 
person. 

(4)  The  applicant  (recipient)  may.  at 
any  time,  request  a  HUD  determination 
whether  a  displacement  will  be  covered 
by  the  URA  and  the  implementing 
regulations. 

(5)  A  displaced  persons  eligibility  for 
relocation  assistance  is  subject  to  the 
requirements  in  49  CFR  Part  24. 

(c)  Flood  insurance  purchase 
requirements.  Grants  will  not  be 
provided  to  programs  involving  the 
acquisition  or  rehabilitation  of  a 
building  located  in  an  area  that  has 
been  identified  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  as  a  special  flood  hazard  area, 
unless:  (1)  the  community  in  which  the 
area  is  situated  Is  participating  in  the 
National  Flood  Insurance  Program  in 
accordance  with  the  regulations  under 
tiiat  program  (44  CFR  59  through  79);  or 
(2)  less  than  a  year  has  passed  since 
FEMA  notification  regarding  such 
hazards.  A  recipient  may  not  make  a 
loan  under  this  part  involving  buildings 
located  in  these  areas  unless  flood 
Insurance  on  the  structure  is  obtained 
by  the  purchaser  in  compliance  with 
section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C.  4001  et. 
seq.). 

(d)  Applicability  ofOMB  Circulars. 
The  policies,  guidelines,  and 
requirements  of  OMB  Circular  Nos.  A- 
110  and  A-122  apply  to  the  acceptance 
and  use  of  assistance  by  nonprofit 
organizations. 

(e)  Lead-based  paint.  (1)  The 
requirements  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C. 
4821-4846)  and  implementing  regulations 
at  24  CFR  Part  35  (except  as  superseded 
in  paragraph  (e)(2),  of  this  section  apply 
to  the  program. 

(2)(i)  This  paragraph  implements  the 
provisions  of  section  302  of  the  Lead- 
Based  Paint  Poisoning  Prevention  Act, 
42  U.S.C.  4822.  by  establishing 
procedures  to  eliminate,  as  far  as 
practicable,  the  hazards  of  lead-based 
paint  poisoning  with  respect  to 
structures  for  which  assistance  is 
provided  under  this  part.  This  paragraph 
is  promulgated  under  24  CFR  35.24(c)(4) 
and  supersedes,  with  respect  to 
assistance  under  this  part,  the 
requirements  prescribed  in  Subpart  C  of 
24  CFR  Part  35.  The  requirements  of  this 
paragraph  apply  to  structures  that  are 
occupied  or  are  expected  to  be  occupied 
by  children  under  seven  years  of  age. 


(ii)  The  following  definitions  apply  to 
this  paragraph  (e): 

Applicable  surface  means  all  interior 
and  exterior  surfaces  of  a  residential 
structure. 

Chewable  surface  means  all  chewable 
protruding  painted  surfaces  up  to  five 
feet  from  the  floor  or  ground,  which  are 
readily  accessible  to  children  under 
seven  years  of  age:  e.g.,  protruding 
corners,  windowsilis  and  frames,  doors 
and  frames,  and  other  protruding 
woodworks. 

Defective  paint  surfaces  means  paint 
;;n  applicable  surfaces  that  is  cracking, 
scaling,  chipping,  peeling,  or  loose. 
Elevated  blood  lead  level  or  EBL 
means  excessive  absorption  of  lead:  i.e., 
a  confirmed  concentration  of  lead  in 
whole  blood  of  25  /ig/dl  (micrograms  of 
lead  per  deciliter  of  whole  blood)  or 
greater. 

Lead-based  paint  means  a  paint 
surface,  whether  or  not  defective, 
identified  as  having  a  lead  content 
greater  than  or  equal  to  1  mg/cm*. 

(iii)  In  the  case  of  a  structure 
constructed  or  substantially 
rehabilitated  before  1978,  the  applicant 
must  inspect  the  structure  for  defective 
paint  surfaces  before  it  submits  an 
application.  If  defective  paint  surfaces 
are  found,  treatment  in  accordance  with 
24  CFR(b)(2)(ii)  is  required.  Correction 
of  defective  surfaces  found  during  the 
inspection  must  be  completed  before 
initial  occupancy  of  the  structure. 

(iv)  In  the  case  of  a  structure 
constructed  or  substantially 
rehabilitated  before  1978.  if  the  recipient 
is  presented  with  test  results  that 
indicate  that  the  family  purchasing  a 
home  under  the  program  includes  a  child 
under  the  age  of  seven  years  who  has  an 
elevated  blood  lead  level  (EBL).  the 
recipient  must  cause  the  unit  to  be 
tested  for  lead-based  paint  on  chewable 
surfaces.  Testing  must  be  conducted  by 
a  State  or  local  health  or  housing 
agency,  by  an  inspector  certified  by  a 
Slate  or  local  health  or  housing  agency, 
or  by  an  association  recognized  by 
HUD.  Lead  content  must  be  tested  by 
using  an  X-ray  flourescence  analyzer 
(XRF)  or  other  method  approved  by 
HUD.  Test  readings  of  1  mg/cm  *  or 
higher  using  an  XRF  shall  be  considered 
positive  for  presence  of  lead-based 
paint.  Where  lead-based  paint  on 
chewable  surfaces  is  identified,  covering 
or  removal  of  the  paint  surface  in 
accordance  with  24  CFR  35.24(bK2){ii)  is 
required. 

(v)  In  lieu  of  the  procedures  set  forth 
in  the  preceding  clause,  the  recipient 
may.  at  its  discretion,  abate  all  interior 
and  exterior  chewable  surfaces  in 
accordance  with  the  methods  set  out  at 
24  CFR  35.24{b)(2)(ii). 
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(vi)  The  recipient  must  take 
appropriate  action  to  protect  residents 
of  the  structure  from  hazards  associated 
with  abatement  procedures. 

(vii)  The  recipient  must  keep  a  copy  of 
each  inspection  report  for  an  least  three 
years.  If  a  unit  requires  testing,  or 
treatment  of  chewable  surfaces  based 
on  the  testing,  the  recipient  must  submit 
the  test  results  and,  if  applicable,  the 
certification  of  treatment  to  HUD.  HUD 
will  retain  the  records  in  the  recipient's 
case  file.  The  records  must  indicate 
which  chewable  surfaces  in  the  units 
have  been  tested  or  treated.  If  records 
establish  the  certain  chewable  surface 
were  tested,  or  tested  and  treated,  in 
accordance  with  the  standards 
prescribed  in  tiiis  section,  these  surfaces 
do  not  have  to  be  tested  or  treated  as 
any  subsequent  time. 

(3)  The  applicant  or  recipient, 
however,  must  ensure  that  tiie  program 
sponsor  carries  out  all  requirements  in 
accordance  with  the  paragraph,  and 
must  retain  ultimate  responsibility  for 
complying  with  the  requirements  of  this 
paragraph. 

(f)  Conflicts  of  interest.  No  person  (1) 
who  is  an  employee,  agent,  consultant, 
officer,  or  elected  or  appointed  official 
of  the  recipient  that  receives  assistance 
under  tiie  program  and  who  exercises  or 
has  exercised  any  functions  or 
responsibilities  with  respect  to  activities 
under  Uie  program  or  (2)  who  is  in  a 
position  to  participate  in  a 
decisionmaking  process  of  gain  inside 
information  with  regard  to  such 
activities,  may  obtain  a  personal  or 
financial  interest  of  benefit  from  the 
activity,  or  have  an  interest  in  any 
contract,  subcontract,  or  agreement  with 
respect  thereto,  or  the  proceeds 
thereunder,  either  for  him  or  herself  or 
for  those  with  whom  he  or  she  has 
family  or  business  ties,  during  his  or  her 
tenure  or  for  one  year  thereafter.  The 
provisions  of  paragraph  (e)(1)  of  this 
section  do  not  prohibit  a  non-managerial 
and  nonsupervisory  employee  who  is 
otherwise  eligible,  from  purchasing  a 
home  under  this  part. 

(g)  Use  of  debarred,  suspended,  or 
ineligible  contractors.  The  provisions  of 
24  CFR  Part  24  apply  to  the  employment, 
engagement  of  services,  awarding  of 
contracts,  or  funding  of  any  contractors 
or  subcontractors  during  any  period  of 
debarment,  suspension,  or  placement  in 
ineligibility  status. 

(h)  Audit.  Recipients  are  subject  to  the 
audit  requirements  of  OMB  Circular  A- 
110.  HUD  may  perform  or  require  further 
and  additional  audits  as  it  finds 
necessary  or  appropriate. 

(i)  Coastal  Barriers  Resources  Act. 
The  Coastal  Barriers  Resources  Act  of 


1982  (16  U.S.C.  3601)  applies  to  the 
program. 

(j)  Davis-Bacon  Act.  The  prevailing 
wage  rate  determinations  under  the 
Davis-Bacon  Act  (40  U.S.C.  276d-2r6a-5) 
do  not  apply  to  the  program. 

(k)  Drug-Free  Workplace.  The  Drug- 
Free  Workplace  Act  of  1988  (Pub.  L  100- 
690.  Title  V.  Subtitle  D)  and  HUDs 
implementing  regulations  at  24  CFR  Part 
24  (Subpart  F)  apply  to  N'HOP 
recipients. 

§280.210    Selection  process. 

The  section  process  for  applications 
for  assistance  under  this  part  has  three 
stages:  (a)  the  threshold  stage  (see 
§  280.215);  (b)  the  ranking  stage  (see 
§  280.220):  and  (c)  the  final  selection 
stage  (see  §  280.225). 


5  280^15    TlKeshokl  requlrementt. 

(a)  General.  To  be  eligible  for 
evaluation  under  tiie  ranking  criteria  set 
out  in  §  280  220,  applications  must  meet 
each  of  the  threshold  criteria  described 
below.  Applications  that  fail  to  meet  all 
Uireshold  criteria  will  not  be  eligible  for 
assistance  under  this  part. 

(b)  Threshold  criteria.  The  threshold 
criteria  are: 

(1)  Form,  time  and  adequacy  of  the 
application.  The  application  must  be 
filed  in  the  application  form  prescribed 
by  HUD  under  §  280.205.  and  witiiin  tiie 
time  period  established  by  HUD  in  tiie 
notice  of  funds  availability  under 
§  280.200. 

(2)  Applicant— {i)  Eligibility  to  receive 
assistance.  The  applicant  must 
demonstrate  that  it  is  a  nonprofit 
organization.  An  applicant  will  meet  this 
threshold  requirement  if  it  demonstrates 
that  it  applied  for  a  tax  exemption  ruling 
from  the  Internal  Revenue  Ser\  ice  under 
section  501(c)  of  the  Internal  Revenue 
Code  of  1986  before  the  submission  of 
Its  application.  However,  assistance  w  ill 
not  be  provided  until  an  effective  tax 
exemption  ruling  has  been  issued  by  the 
Internal  Revenue  Serv  ice. 

(ii)  Financial  responsibility.  The 
applicant  must  demonstrate  its  financial 
responsibility.  In  making  its 
determination  of  financial  responsibilitv 
HUD  will  consider  the  appiicams 
ability  to  maintain  a  functioning 
accounting  system  for  the  organirafion 
in  accordance  with  generally  accepted 
accounting  principles. 

(iii)  Capacity.  Each  applicant  must 
demonstrate  that  it  has  the  ability  to 
carry  out  activities  under  the  program 
within  a  reasonable  time  after  execution 
of  the  grant  agreement  with  HUD,  and  in 
a  successful  manner.  In  making  th^s 
determination.  HUD  will  consider  the 
extent  and  quality  of  the  applicant's 
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past  experience  in  developing  or 
administering  program  similar  to  the 
proposed  program.  HUD  will  also 
consider  the  ability  of  applicant's 
personnel  to  perform  administrative, 
managerial,  and  operational  functions 
necessary  to  the  successful  development 
and  administration  of  the  proposed 
program. 

(iv)  Legal  authority.  Each  applicant: 

(A)  Must  demonstrate  that  it  has  the 
legal  authority  to  participate  in  the 
program  and  to  carry  out  activities  in 
accordance  with  program  requirements, 
and  the  requirements  of  other  applicable 
Federal  law. 

(B)  Must  certify  that  a  resolution, 
motion,  or  similar  action  has  been  duly 
adopted  or  passed  as  an  official  act  by 
its  governing  body,  authorizing  the 
submission  of  the  application  under  this 

part. 

(3)  Program  eligibility.  The  applicant 
must  demonstrate  that  the  program 
meets  the  program  size,  location  and 
home  quality  requirements  described 
under  Subpart  C  of  this  part,  and  that 
the  sales  contract  will  meet  the 
requirements  described  at  |  280.320. 

(4)  Need.  The  applicant  must 
demonstrate  that  ttiere  is  a  demand  for 
homes  in  the  area  to  be  served  by  the 
program  among  eligible  purchasers  and 
that  this  demand  is  or  will  be  sufficient 
to  ensure  the  sale  of  all  homes 
constructed  or  substantially 
rehabilitated  under  the  program 
consistent  wrilh  the  program  schedule 
submitted  under  S  280.205(bK5). 

(5)  Local  consultation  requirements. 
(i)  The  applicant  must  demonstrate  that 
it  has  consulted  with,  and  received  the 
support  of.  residents  of  the 
neighborhood  in  which  the  program  is  to 
be  located.  At  a  minimum,  the  applicant 
must  demonstrate  that  it  provided  a 
description  of  the  program  to  the 
residents  of  the  neighborhood  and 
requested  their  comments  on  the 
proposal.  The  method  used  by  the 
applicant  to  furnish  information  to  the 
residents  must  be  designed  to  ensure 
that  all  residents  receive  actual  or 
constructive  notice  of  the  program 
description  and  the  request  for 
comments.  Constructive  notice  is 
publication  at  least  once  a  week  for  two 
consecutive  weeks  in  a  newspaper  of 
general  circulation  serving  the 
neit;hborhooils  in  which  the  program 
will  be  locat.-'J.  Support  of  the  residents 
may  be  demonstrated  by  such 
documents  as  a  summary  of  all 
comments  received  to  the  request,  the 
transcript  of  any  public  meeting,  and 
affidavits  of  support  submitted  by  local 
residents  of  the  neighborhood. 

(ii)  The  applicant  must  also  submit  a 
written  statement  signed  by  the  chief 


elected  official  of  each  unit  of  general 
local  government  in  which  the  program 
is  to  be  located,  stating  that  the  unit  of 
general  local  government  approves  of 
the  proposed  program. 

(6)  Financial  feasibility  of  the 
program.  The  applicant  must 
demonstrate  that  the  proposed  program 
is  financially  feasible.  In  determining 
financial  feasibility.  HUD  will  consider, 
(i)  the  sources  and  amounts  of  financial 
or  other  resources  that  will  be  used  to 
carry  out  the  program  (including  the 
availability  of  financial  and  other 
contributions  to  the  program);  and  (ii) 
the  total  projected  program  costs. 

(7)  Siting  and  zoning.  Applicants  must 
meet  the  following  siting  and  zoning 
requirements  at  the  time  of  the 
application: 

(i)  The  applicant  must  demonstrate 
th§t  it  has  control  of  the  site  involved. 
The  applicant  must  demonstrate  that  it 
owns  or  has  an  option  to  purchase  the 
properties  involved,  or  has  a  long-term 
lease  or  has  an  option  on  a  long-term 
lease  on  such  properties. 

(ii)  The  applicant  must  demonstrate 
that  the  proposed  use  of  the  site  is 
permissible  under  applicable  zoning 
ordinances  and  regulations;  or  provide  a 
statement  describing  the  proposed 
actions  necessary  to  make  the  use  of  the 
site  permissible  under  applicable  zoning 
ordinances  and  regulations,  and 
demonstrate  that  there  is  a  reasonable 
basis  to  believe  that  the  proposed 
zoning  actions  will  be  completed 
successfully  within  six  months  following 
the  submission  of  the  application. 

(8)  Environmental  review,  (i)  HUD 
will  assess  the  environmental  effects  of 
each  proposal  in  accordance  with  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321)  and  HUD's 
regulations  at  24  CFR  Part  50  which 
implement  NEPA.  the  National  Historic 
Preservation  Act,  and  the  other 
environmental  authorities  cited  at  24 
CFR  50.4.  Any  application  that  requires 
an  Environmental  Impact  Statement 
(EIS)  (generally,  those  applications  that 
HUD  determines  would  have  an 
unavoidable  significant  impact  on  the 
human  environrnfint,  in  accordance  with 
the  environmental  assessment 
procedures  at  24  CFR  Part  50.  Subpart  Ej 
will  not  be  eligible  for  assistance  under 
this  part.  This  review  is  not  intended  to 
prohibit  or  discourage  the  use  of  historic 
property.  The  use  of  historic  properly  in 
the  proposed  program  or  the  presence  of 
an  historic  properly  in  the  proposed 
program  area  alone  will  not  constitute 
an  unavoidable  significant  impact  on  the 
human  environment  requiring  the 
preparation  of  an  EIS. 


(li)  The  environmental  review  may 
reveal  information  not  contained  in  the 
application  that  may  have  relevance  to 
the  selection  process.  HUD  will  consider 
such  relevant  information  under  the 
appropriate  threshold  and  ranking 
criteria. 

§  280.220    Ranking  criteria. 

(a)  In  general.  Applications  that  fuli." 
each  of  the  threshold  requirements  of 
§  280.215  will  be  assigned  a  rating  score 
and  will  be  placed  in  ranked  order, 
based  upon  the  criteria  described  in 
paragraph  (b)  of  this  section.  The 
number  of  points  that  will  be  awarded 
under  each  ranking  criterion  will  be 
announced  in  the  Notice  Of  Fund 
Availability  under  §  280.200.  The 
maximum  number  of  points  possible 
under  each  ranking  criterion  will  be  not 
less  than  10  percent  of  the  maximum 
number  of  total  points  possible  under  all 
of  the  ranking  criteria, 
(b)  Criteria.  The  ranking  criteria  are: 
(1)  Contributions  of  land,  (i)  HUD  will 
consider  the  extent  to  which  non- 
Federal  public  and  private  entities  have 
contributed  or  will  contribute  land 
necessarj'  to  make  the  program  feasible. 
To  be  considered  under  this  criterion, 
the  contribution  of  land  must  meet  the 
definition  of  financial  and  other 
contributions  to  the  program  as 
described  in  §  280.5. 

(ii)  For  the  purposes  of  this  criterion, 
land  is  necessary  to  the  feasibility  of  the 
program  if  the  land  is  used  to  provide 
individual  lots  for  homes  constructed  or 
substantially  rehabilitated  under  the 
program.  Other  contributions  of  land, 
such  as  land  that  will  be  used  for  parks, 
green  spaces,  or  lots  to  support 
community  facilities,  are  not  necessary 
to  the  feasibility  of  the  program  and  will 
not  be  considered  under  this  criterion. 
Such  contributions,  however,  may  be 
considered  if  the  requirements  of 
paragraph  (b)(2)  of  this  section  are  met. 

(iii)  HUD  will  award  the  maximum 
number  of  points  to  applications  that 
involve  programs  for  which  all  land 
necessary  to  the  feasibility  of  the 
program  w  ill  be  contributed  from  such 
sources. 

(2)  Oihcr  contributions,  (i)  HUD  will 
consider  the  extent  to  which  non- 
Federal  public  or  private  financial  and 
other  contributions  to  the  program  will 
reduce  the  cost  to  families  purchasing 
homes  constructed  or  substantially 
rehabilitated  under  the  progrnm. 
Programs  that  receive  such 
contributions  under  a  State-designated 
enterprise  zone  program  will  receive 
additional  points  under  this  criterion. 
For  the  purpose  of  this  criterion,  a  State- 
designated  enterprise  zone  means  an 


area  that  is  designated  in  accordance 
with  a  State  law.  State  executive  order, 
or  State  plan  that  recognizes  distressed 
areas  and  encourages  or  offers 
incentives  for  private  investment  that 
will  create  jobs  and  assist  in  the 
economic  revitalization  of  the  area, 
(ii)  Donations  of  land  will  not  be 
considered  under  this  criterion  to  the 
extent  that  such  donations  are 
considered  under  paragraph  (b)(1)  of 
this  section. 

(iii)  HUD  will  assign  the  maximum 
number  of  points  under  this  criterion  to 
applications:  that  involve  financial  and 
other  contributions  to  the  program  that 
will  result  in  the  greatest  reduction  in 
purchase  price  and  carrying  charges  to 
families  purchasing  homes  constructed 
or  substantially  rehabilitated  under  the 
program;  and  that  will  receive  such 
contributions  under  a  State-designated 
enterprise  zone  program. 

(3)  Cost  effectiveness.  HUD  will 
consider  the  degree  to  which  each 
program  will  produce  the  maximum 
number  of  homes  for  the  least  amount  of 
assistance  under  this  part,  taking  into 
consideration  cost  differences  among 
different  market  areas.  For  each 
application.  HUD  will:  (i)  adjust  the 
amount  of  requested  assistance  to 
eliminate  cost  differences  between 
market  areas  by  applying  a  commercial 
construction  cost  index  selected  by 
HUD  and  announced  in  the  Notice  Of 
Fund  Availability  under  §  280.200:  and 
(ii)  divide  the  adjusted  assist;ince  by  the 
number  of  homes  to  be  constructed  or 
substantially  rehabilitated  under  the 
program.  Applications  that  have  the 
smallest  adjusted  assistance  average 
will  receive  the  maximum  number  of 
points  under  this  criterion. 

(4)  Neighborhood bli<;lit.  |i)  HUD  will 
consider  the  degrf  e  of  the  physical  and 
economic  blight  in  the  neighborhoods  in 
which  iIk:  program  is  located.  In 
delerniining  thr-  i-oj^rfje  of  physical 
bliqht,  I  il'D  nil.  :onsidor  the  condition 
(but  not  ihf  age)  of  existing  housiny. 
othfr  h'ii!'ii'';4s  ind  the  infrastructure  in 
the  n»Mj;hl)(trhoods.  In  assessing  the 
dearee  of  economic  blight.  HUD  will 
-  cot.^idi■f  such  factors  as  the 
uif-  i.,v.;.:.vn.tirit  rale,  rredian  fairily 
iriiorne  and  crime  rate  in  X\\h 
ncigi.imrhoods.  HI'D  will  assign  the 
ma\itnu;n  number  of  points  under  this 
factor  to  applications  that  demonstrate 
the  gredtest  degree  of  phy.'^icdl  and 
economic  blijjht. 

(i'i  \W\i  will  also  consider  the  impact 
that  the  proposed  program,  by  itself  ur 
logeihi'!  with  improvement  efforts  that 
a.'-e  or  will  be  undertaken  in  the 
neiphborhoods  by  units  of  general  local 
government  or  private  entities,  will  have 
upon  the  quality  and  viability  of  the 


neighborhoods.  Other  improvement 
efforts  may  include  the  construction  or 
rehabilitation  of  other  structures, 
improvements  to  public  facilities  or 
services,  or  the  expansion  of  private 
enterprise  in  the  neighborhoods.  HUD 
will  assign  the  maximum  number  of 
points  under  this  factor  to  applications 
that  demonstrate  that  the  program,  by 
itself  or  together  with  other 
improvement  efforts,  will  result  in  a 
substantial  improvement  in  the  overall 
quality  and  long-term  viability  of  the 
neighborhood. 

(5)  Construction  cost.  HUD  will 
consider  the  degree  to  which  the 
applicant  will  use  construction  or 
rehabilitation  methods  that  will  reduce 
the  cost  per  square  foot  for  the  proposed 
program  below  the  average  construction 
cost  per  square  foot  in  the  market  area 
involved.  HUD  will  determine:  (i)  the 
average  construction  cost  per  square 
foot  in  the  market  area  of  the  proposed 
program  by  referring  to  a  commercially 
available  publication  issuing 
construction  cost  data  for  the  market 
area  (the  construction  cost  publication 
will  be  selected  by  HUD  and  announced 
in  the  notice  of  fund  availability  under 
§280.200):  and  (ii)  the  average 
construction  or  rehabilitation  cost  per 
square  foot  of  the  program  (as  adjusted 
for  cost  reductions  that  are  attributable 
solely  to  financial  and  other 
contributions  to  the  program).  HUD  will 
award  the  maximum  number  of  points 
undei  this  criterion  to  the  applications  in 
which  the  average  adjusted  cost  per 
squa,-e  foot  for  the  program  is  the 
smallest  pen;entage  of  the  average 
construction  cost  per  square  foot  in  the 
market  iirea. 

(6)  Loco!  resident  involvement.  HUD 
will  consider  the  degree  to  which  the 
p-f-oi^ram  provides  for  the  involvement  of 
local  residents  of  the  neighborhood  in 
the  planning  and  construction  or 
siibslaniirtl  rehabilitation  of  homes. 
Under  this  criterion  HUD  will  consider: 
(i|  the  extent  to  which  resitients  of  the 
neighborhood  will  be  employed  in  the 
construction  and  substantial 
r»;hii!iilitation  of  homes  in  the  program; 
(ii)  the  fxtenl  to  which  local  residents, 
individu.^ijy  or  throujib  membership  in 
local  o'-<:;ir.izations.  have  advised  or 
assisted  the  .applicant  in  the 
dpvelnyjment  of  the  proposed  prtjgrnm. 
or  h'jve  participated  on  committees  or 
governing  boards  of  the  applicant 
involved  in  the  development  of  the 
profiosed  program;  and  (iii)  the 
likelihood  of  continued  participation  by 
local  residents  in  program  activities 
following  selection.  The  maximum 
number  of  points  under  this  criterion 
will  be  awarded  to  nppiicanls  that 
demonstrate:  a  commitment  to  employ  a 


significant  numbtr  of  local  resldt-nts  in 
the  construction  or  substantial 
rehabilitation  of  homes  in  the  program:  a 
significant  past  commitment  bv  local 
residents  to  the  development  of  the 
program:  and  a  strong  likelihood  that 
this  level  of  commitment  to  the  program 
will  continue  through  program 
completion. 

(c)  Exception.  If  State  or  local 
governmental  entities  are  prohibited  by 
State  law  from  making  a  financial  or 
other  contribution  to  a  program  and  the 
contribution  would  be  eligible  for 
consideration  under  the  cnlerion 
described  at  paragraph  (t)  [1)  or  (2)  of 
this  section.  HUD  will  not  penalize  an 
applicant  under  the  ranking;  pro  tss  for 
the  lack  of  such  a  contribution  to  the 
program. 

§280.225    FHtal  setection. 

In  the  final  stage  of  the  selection 
process,  the  highest-ranked  applications 
will  be  considered  for  final  selection  in 
accordance  with  their  rank  order,  as 
determined  under  §  280.220.  If  the 
highest-ranked  applications  involve 
programs  that  predominantly  ser\  e  one 
geographic  area.  HUD  may  substitute 
one  or  more  other  highly-ranked 
applications  to  ensure  reasonable 
geographic  variety  in  the  program.  Upon 
completion  of  final  selection,  HUD  will 
notify  each  successful  applicant  of  its 
selection.  YWD  will  also  notify  each 
unsuccessful  applicant  that  it  has  not 
been  selected,  and  will  provide  the 
unsuccessful  applicant  with  an 
explanation  for  the  denial  of  the 
application. 

Subpart  E— Program  Operation 
§  280.300    Obligation  of  funds. 

When  HLT)  selects  an  application  for 
funding,  it  will  obligate  sufficient 
amounts  for  a  grant  to  cover  the 
aggrr.gbte  amount  of  the  loans  proposed 
under  the  selected  propram. 

!;  280.303    Grant  agreement 

(a)  General.  The  recipient's 
responsibilities  undf r  M lOP  wdl  be 
incorporated  in  a  grant  agreement 
excecuted  by  HUD  and  the  recipient. 

(b)  HUD  Monitor! f^f;  UL'D  will 
n^^oniior  the  recipients  performance  to 
determine  wheti'er  the  recipient  is 
complying  with  the  requirements  of  the 
grant  agreement.  \  WU  will  rely  on  such 
drtta  as  information  obt.jined  from  the 
recipient's  records  and  reporis,  findings 
from  on-site  monilo^l.^g  and  audit 
reports. 

§  280.305    Minimupi  participation. 

The  recipient  may  not  begif.  the 
crinstriiction  ci  substantial 
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rehabilitation  of  homes  until  25  percent 
of  the  homes  to  be  constructed  or 
substantially  rehabilitated  under  the 
prugram  are  contracted  for  sale  to 
purchasers  who  intend  to  live  in  the 
homes  and  the  downpayments  required 
under  §  280.320(b)  are  made.  However, 
the  recipient  may  construct  and 
substantially  rehabilitate  homes  for  the 
purpose  of  display  to  potential 
homeowners.  The  maximum  number  of 
display  homes  is  limited  to  five  percent 
of  the  number  of  homes  to  be 
constructed  or  substantially 
rehabilitated  under  the  program,  or  three 
homes,  where  the  program  involves  less 
than  60  homes. 

S  280.3 1 5    EUgibI*  purchaser*. 

(a)  Income  limitations.  (1)  Each  family 
purchasing  a  home  constructed  or 
substantially  rehabilitated  under  a 
program  must  have  a  family  income  on 
the  date  of  purchase  that  does  not 
exceed  the  following  limitations: 

(i)  For  programs  located  in  a 
metropolitan  statistical  area,  the  family 
income  may  not  exceed  the  higher  of: 

(A)  The  median  family  income  for  the 
metropolitan  statistical  area  in  which 
the  program  is  located.  At  any  time 
during  the  development  of  the  program, 
the  recipient  may  request  HUD  to 
modify  this  family  income  requirement. 
To  obtain  a  modification,  the  recipient 
must  submit  a  request  by  a  unit  of 
general  local  government  in  which  the 
program  is  located,  and  supporting 
documentation  demonstrating  to  HUD 
that  such  action  is  necessary  to  achieve 
or  maintain  neighborhood  stability.  If  a 
modification  is  granted,  HUD  may 
permit  up  to  15  percent  of  the  families 
that  purchase  homes  under  this  part,  to 
have  a  family  income  on  the  date  of 
purchase  that  is  between  100  and  115 
percent  of  the  median  family  income  for 
the  metropolitan  statistical  area. 
(B)  The  national  median  income, 
(ii)  For  programs  that  are  not  located 
in  a  metropolitan  statistical  area,  the 
family  income  may  not  exceed  the 
national  median  income. 

(2)  For  the  purpose  of  determining  the 
medi.jn  f.unily  income  for  the  nation  and 
metropolitan  statistical  areas,  the 
recipient  must  use  the  most  recent 
median  family  incomes  developed  by 
HUD  under  Section  8  of  the  United 
St  ites  Housing  Act  of  1937.  Family 
income  is  the  annual  income  as 
computed  in  accordance  with  24  CFR 
813.  lot). 

(b)  Hnnwownership.  No  member  of  a 
family  purchasing  a  home  constructed  or 
substantially  rehabilitated  under  the 
program  may  have  owned  a  home  at  any 
time  during  the  three  years  before  the 
date  of  purchase. 


§  280.320    Sales  contract  and 
downpaymsnt  rsquiremants. 

(a)  Sales  contract.  The  recipient  and 
each  family  purchasing  a  home 
constructed  or  substantially 
rehabilitated  under  the  program  must 
execute  a  sales  contract.  The  sales 
contract  shall  contain  appropriate  terms 
and  conditions  covering  the  purchase  of 
the  home  and  must  contain: 

(1)  The  downpayment  provisions 
described  in  paragraph  (b)  of  this 
section: 

(2)  The  repayment  provisions  J 
described  at  §  280.330  of  this  part. 

(3)  Such  other  terms  and  conditions  as 
HUD  may  require. 

(b)  Downpayment.  Each  family 
purchasing  a  home  constructed  or 
substantially  rehabilitated  under  the 
program  must  provide  a  downpayment. 
A  governmental  entity  or 
instrumentality  may  not  provide  funds 
for  the  family's  downpayment. 

(1)  Amount.  The  amount  of  the 
downpayment  includes  all  cash 
contributions  made  by  the  family  (e.g.. 
contributions  for  settlement  and  closing 
costs).  The  total  amount  of  the 
downpayment  must  be  equal  to  10 
percent  of  the  sales  price  of  the  home 
except: 

(i)  The  recipient  may  require  a 
downpayment  that  is  greater  than  10 
percent  of  the  sales  price  of  the  home,  if 
the  recipient  has  determined  that  a 
higher  downpayment  is  appropriate. 

(ii)  The  recipient  may  require  a 
downpayment  that  is  less  than  10 
percent  of  the  sales  price  of  the  home,  if 
the  first  mortgage  on  the  home  is  to  be 
held  by  a  State  or  a  unit  of  general  local 
government  under  a  home  loan  program 
provided  by  the  State  or  unit  of  general 
local  government,  and  the  program 
provides  for  a  lower  downpayment. 

(2)  Date  of  downpayment.  The 
downpayment  must  be  made  on  the  dale 
••"quired  by  the  recipient.  Under 
§  280.305,  however,  no  construction  or 
rehabilitation  may  be  begun  until  at 
least  25  percent  of  the  homes 
constructed  or  substantially 
rehabilitated  under  the  program  are 
contracted  for  sale  to  purchiKsers  who 
intend  to  live  in  the  homes  and  the 
downpayments  are  made. 

(3)  Interest.  The  recipient  shall  deposit 
the  downpayment  in  an  account  with  a 
federally  insured  bank,  savings  and  loan 
institution  or  credit  union.  The  recipient 
shall  pay  interest  on  the  downpayment 
to  the  family  from  the  date  that 
downpayment  is  made  through  the  date 
of  settlement,  at  the  actual  rale  of 
interest  earned  on  the  account.  Under  no 
circumstances  may  the  interest  rate  paid 
to  the  family  be  lower  than  the  lowest 
passbook  rate  of  interest  paid  by  a 


federally  insured  bank,  savings  and  loan 
institution  or  credit  union  conducting 
business  within  the  State  in  which  the 
program  is  located. 

§  280.322    Loan  requirements. 

(a)  Loan  requirements.  A  loan  made 
to  a  family  purchasing  a  home 
constructed  or  substantially 
rehabilitated  under  the  program: 

(1)  Must  be  secured  by  a  second 
mortgage  held  by  HUD  on  the  property 
involved; 

(2)  May  not  exceed  $15,000: 

(3)  May  not  bear  interest: 

(4)  Is  repayable  to  HUD  upon  the  sale, 
lease,  or  other  transfer  of  the  property. 

(5)  Must  be  applied  by  the  family  to 
the  purchase  price  of  the  home. 

(6)  May  not  be  used  by  the  family  to 
provide  the  downpayment  required 
under  5  280.230. 

(7)  Is  subject  to  such  other  terms  and 
conditions  as  HUD  may  require. 

(b)  Reimbursement  of  recipient. 
Within  30  days  after  the  date  of 
purchase  of  a  home  with  a  loan  under 
this  part,  HUD  will  provide  the  recipient 
with  an  amount  equal  to  the  amount  of 
the  loan. 

§  280.330    Repayment  of  loan.    ' 

(a)  Repayment.  A  family  purchasing  a 
home  with  a  loan  under  this  part  must 
repay  the  loan  to  HUD.  if  the  family 
sells,  leases,  or  transfers  any  interest  in 
the  property.  If  the  family  refinances  the 
first  mortgage  and  the  refinancing  is 
unrelated  to  a  sale,  equity  withdrawal, 
lease  or  transfer  of  an  interest  in  the 
property,  the  family  will  not  be  required 
to  repay  the  loan.  If  the  refinancing  of 
the  first  mortgage  involves  an  equity 
withdrawal,  the  family  will  be  required 
to  repay  the  loan  to  HUD  to  the  extent 
of  the  withdrawal.  To  the  extent  that 
repayment  is  not  required  as  a  result  of 
refinancing,  the  second  mortgage  h.  kl 
by  HUD  on  the  property  will  remain  .n 
force  until  the  loan  is  repaid  in  full. 

(b)  Hi'D-approvuI.  (1)  The  family  n;ay 
request  HUD  approval  of  a  sale,  equity 
withdrawal  or  other  transfer  of  the 
property  without  full  repayment. 
Approval  will  be  granted  if  HUD 
determines  that  an  undue  hardship  will 
result  from  the  application  of  the 
repayment  requirement.  Generally.  HUD 
will  make  this  finding  only  if  the    • 
proceeds  of  the  transaction  are 
insufficient  to  repay  the  loan  amount  in 
full  and  approval  will  be  granted  only  to 
the  extent  that  the  proceeds  of  the 
transaction  are  insufficient  to  repay  the 
loan  in  full.  HUD  will  not  approve  the 
lease  of  a  home  without  repayment. 

(2)  To  the  extent  that  HUD  approves  a 
sale  or  transfer  without  repayment,  the 
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second  mortgage  held  by  HUD  on  the 
property  will  remain  in  force  until  the 
loan  is  repaid  in  full. 

§280.335    Funding  amendments  and 
deobligation  of  funds. 

(a)  Increases.  After  the  initial 
obligation  of  funds.  HUD  will  not  make 
any  upward  revisions  to  the  amount 
obligated. 

(b)  Deobligation.  (1)  HUD  may 
deobligate  amounts: 


(i)  If  the  amount  of  the  loans  provided 
under  the  program  are  less  than  the 
amount  of  the  loans  anticipated  in  the 
application;  or 

(ii)  If  the  recipient  fails  to  carry  out 
activities  under  the  program  within  a 
reasonable  time  after  selection: 

(2)  If  as  a  result  of  an  audit.  HUD 
determines  that  the  recipient  has 
expended  funds  for  uses  that  are 
ineligible  under  this  part.  HUD  may 
adjust  or  deobligate  funding  amounts,  as 


appropriate,  to  recover  the  ineligible 
costs. 

•    'i^  ^^1^  ^"^^"^  agreement  may  set  forth 
m  detail  other  circumstances  under 
which  funds  may  be  deobligated,  and 
other  sanctions  may  be  imposed. 

Dated:  May  15, 1989. 
James  E.  Schoenberger. 
General  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 
(PR  Doc.  89-12131  Filed  5-19-89;  8:45  amj 
BIUJNG  CODE  4210-27-M 


Monday 
May  22,  1989 


Part  VII 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Part  121 

Protective  Breathing  Equipment;  Final 

Rule;  Amendment  of  Compliance  Dates 


BEST  COPY  AVAILABLE 


22270  Federal  Register  /  Vol.  54.  No.  97  /  Monday.  May  22.  1989  /  Rules  and  Regulations 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlatration 
14  CFR  Part  121 

(Oocttvt  No.  24792;  Amdt  121-204] 

Protective  Breatt)ing  Equipment 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  amendment  of 
compliance  dates. 


tUMlMARY:  This  amendment  revises 
i  S  121.337(f)  and  121  417(d)  by  changing 
the  compliance  date  for  installing 
protective  breathing  equipment  (PBE) 
and  for  training  air  carrier  crewmembers 
in  the  use  of  PBE.  The  compliance  date 
is  extended  from  July  6, 1989.  to  January 
31. 1990.  This  amendment  is  necessary 
due  to  technical  problems  and  delays  in 
the  certification  of  PBE  and  production 
problems  experienced  by  several 
manufacturers  of  PBE.  By  extending  the 
compliance  date,  air  carriers  will  not  be 
penalized  for  the  supply  problems 
caused  by  the  delayed  certification  and 
production  of  PBE  units. 
DATIS:  Effective  May  22, 1969. 
Comments  must  be  received  by  July  21. 
1989. 

ADOWESSES:  Comments  on  this 
amendment  may  be  mailed  in  duplicate 
or  delivered  to:  Federal  Aviation 
Administration.  Office  of  Chief  Counsel 
Attention:  Rules  Docket  (AGC-204), 
Docket  No.  25909. 800  Independence 
Avenue  Washington.  DC  20591. 

PON  FURTHER  INFORMATKM  CONTACT: 

Gary  E.  Davis.  Project  Development 
Branch.  AFS-24a  Air  Transportation 
Division.  Office  of  Flight  Standards. 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591.  Telephone  (202) 
267-8096. 
•UPPLEMENTARV  INFORMATION: 


Background 

The  FAA  states  in  the  preamble  to 
Amendment  No.  121-193.  dated  June  3. 
1987,  that  tests  show  there  is  at  least 
one  currently  available  portable  smoke 
hood  device  that  would  essentially 
provide  the  required  levels  of  protection 
for  crewmembers  combating  fires. 
Further,  the  amendment  states  that  the 
2-year  compliance  period  for  PBE  should 
allow  ample  time  for  development, 
manufacture,  and  distribution  of 
adequate  numbers  of  new  equipment 
and  time  for  required  training. 

The  statement  concerning  the  2-year 
compliance  period  being  ample  later 
proved  to  be  in  error.  Although  the  FAA 
issued  certification  standards  on  April 


21, 1987,  manufacturers  encountered 
difficulties  designing  a  PBE  unit  that  met 
those  standards.  On  May  24, 1988.  an 
FAA  memorandum  was  sent  to  field 
offices  providing  guidance  and 
clarification  on  these  problems.  In 
October  1988.  after  a  major  product 
redesign,  one  vendor's  PBE  unit  design 
was  approved.  Manufacturing  approval 
for  this  unit  was  obtained  in  November 
1988. 

Since  November  1988.  one  PBE  vendor 
had  discontinued  manufacturing  the 
units  due  to  production  problems. 
Production  was  resumed  in  April  1989, 
with  deliveries  completed  in  September 
1989.  Other  PBE  vendors  are  also 
experiencing  production  difficulties,  fai 
addition,  air  carriers  cannot  train 
crewmembers  without  PBE  units; 
therefore,  the  production  delays  cause 
the  concurrent  problem  of  air  carriers 
not  meeting  the  compliance  date  for 
crewmember  training. 

If  the  compliance  date  is  not  changed, 
several  air  carriers  will  have  to  conduct 
special  out-of-cycle  installation  and 
training  programs.  Such  programs  will 
require  air  carriers  to  remove  a  large 
number  of  aircraft  from  public  service. 
Other  air  carriers  will  not  achieve 
compliance  under  any  circumstances. 

The  FAA  has  determined  that  the 
original  2-year  compliance  period  does 
not  provide  enough  time  for 
development,  manufacture,  and 
distribution  of  adequate  numbers  of  PBE 
units.  Although  the  air  carriers  have 
made  a  good  faith  effort  to  comply  with 
the  rule,  compliance  by  July  6. 1969,  is 
impracticable.  In  this  case,  extension  of 
the  compliance  date  is  justified  and  in 
the  public  interest  Therefore,  the  FAA 
is  amending  (  §  121.337(f)  and  121.417(d) 
to  change  the  compliance  date  in  the 
regulations  from  July  6. 1989.  to  January 
31.1990. 

Good  Cause  Justification  for  bnnadate 
Adoption 

Ths  amendment  is  being  adopted 
without  notice  and  public  comment 
procedure  because  delay  could  have  a 
signficant  impact  on  passenger  service 
without  increasing  the  level  of  safety.  In 
th»s  case,  the  compliance  problem  is  a 
result  of  certification  and  production 
delays  forcing  manufacturers  of  PBE 
units  to  delay  production  and  delivery 
schedules.  Thus,  air  carrier  compliance 
is  an  industry  wide  problem  making  the 
exemption  process  impractical  and 
rulemaking  necessary.  However, 
issuance  of  a  notice  of  proposed 
rulemaking  would  delay  the  final  rule 
beyond  the  current  compliance  date  of 
July  6, 1989,  forcing  many  air  carriers 
into  noncompliance.  Noncompliance, 
even  for  a  short  period  of  time,  would 


require  air  carriers  to  remove  all 
Boncomplying  aircraft  from  service  until 
the  final  rule  could  be  issued.  To  avoid 
widespread  disruption  of  passenger 
service,  the  FAA  finds  that  the  — 

compliance  date  should  be  extended 
until  January  31. 1990.  Accordingly.  I 
find  that  notice  and  public  procedure 
are  impracticable  and  contrary  to  the 
pubhc  interest.  In  addition,  since  this 
amendment  relieves  a  restriction,  I  find 
it  may  be  made  effective  in  less  than  30 
days. 

Interested  persons  are  invited  to 
submit  such  comments  as  they  may 
desire  regarding  this  amendment. 
Communications  should  identify  the 
docket  number  and  be  submitted  in 
duplicate  to  the  address  above.  All 
communications  received  on  or  before 
die  close  of  the  comment  period  will  be 
considered  by  the  Administrator,  and 
diis  amendment  may  be  changed  in  light 
of  the  comments  received.  All  comments 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examination  by 
interested  parties. 

Trade  Impact  Statement 

The  FAA  finds  that  this  amendment 
win  have  no  impact  on  international 
trade. 

Economic  Assessment 

Because  the  amendment  does  not 
impose  any  cost  to  operators,  the  impact 
of  the  delay  in  compliance  is  expected 
to  be  minimal.  Accordingly,  a  full 
Regulatory  Evaluation  is  not  warranted. 

Federalism  Implications 

Final  Rule 

The  regulation  adopted  herein  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  Slates,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12812.  it  is 
determined  that  this  amendment  would 
not  have  federalism  implications 
requiring  the  preparation  of  a 
Federalism  Assessment. 

Conclurion 

This  amendment  will  not  have  an 
economic  effect  on  the  public.  The 
delayed  compliance  date  will  allow  air 
carriers  to  keep  non-complying 
airplanes  operating  so  that  passenger 
service  will  not  be  disrupted.  Because 
the  delay  in  installing  PBE  units  is  so 
short,  the  effect  on  passenger  safety  is 
diminutive.  Therefore,  the  FAA  has 
determined  that  this  amendment 
involves  a  regulation  which  is  not  major 
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under  Executive  Order  12291  or 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  PR  11034:  Februdry  26. 
1979).  Since  no  small  entities  would  be 
affected  by  the  rule,  it  is  cortified  that 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  the  rule  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities.  Because  of  the  absence  of 
any  costs  attendant  with  the 
amendment,  the  FAA  has  determined 
that  the  expected  impact  of  the 
amendment  is  so  minimal  that  it  does 
not  warrant  a  full  regulatory  evaluation. 

List  of  Subjects  in  14  CFR  Part  121 

Air  safety.  Air  transportdtion. 
Aviation  safety.  Drug  abuse.  Narcotics, 
Safety.  Transportation. 


Adoption  of  the  Amendment 

Accordingly,  Pari  121  of  the  Federal 
AviHtion  Regulations  (14  CFR  121)  is 
amended  as  follows: 

PART  121-CERTIFICATION:  FLIGHT 
CREWMEMBERS  OTHER  THAN 
PILOTS 

1  The  authority  citation  for  Part  121 
continues  to  read  as  follows; 

Authority:  49  US  C.  13r.4(a).  13.'")5.  1421 
1 422.  and  1427;  49  U.S.C  in6{g)  (rpvis^d.  Piifi 
I,.  ft7-M9,  January  12. 1963). 

2.  By  revising  1 121.337(0  to  read  as 
follows: 

§  1 2 1 .337    Protective  breathing  equipment 
*         «         •         .         . 

(f)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section, 
the  final  compliance  dale  for  furnishing 


portable  PBE  for  use  on  combatting  in- 
Highf  fires  aboard  airplanes  shall  be 
January  31. 1?»(». 

•  •         .         .         . 

3.  By  revising  §  121.417(d)  to  read  as 
follows: 

§  12141 7(d)    Crewmember  emergency 
training. 

•  •         •         .         . 

(d)  After  Jiinuary  31.  1990.  no 
crewmember  may  serve  in  operations 
under  this  part  ur.Iess  thi<l  crewmember 
has  performed  the  firefighting  drill 
prescribed  by  pHragryph  (r)(1)(i)  of  this 
section. 

•  •         •         •        • 

Issued  in  Washintjlon.  DC.  on  M.iy  17.  lf«9. 
Rotiert  E.  W'hitlington. 
Acting  Administrator. 
|FR  Doc.  89-12260  Fiied  5-17-89:  5fl6  pf»i| 
HUJNG  COOE  4910-13-M 
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29:^. — 18905 

52 20133 

301 20476 

318 18528,21069 

401 _ 20391,  20392 

454 203S4 

917 20141 

918 20857 

953 20604 

982 19377 

989 „ 18664 

1007 20858 

1030 20605 

1079 18979.  20605 

1 131 -. 19665 

H39 18666 

1 475 21 625 

1493 219S0 

1322 21530 

1900 20395 

1 330. 2 1  £30 

1S44 ._ 21530 

1 95 1 _ _ 2 1 530 

1965 _ _ 21530 

8  CFR 

100 18648 

103 18548 

214 19543 

280 16648 
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111 


103 19905 

•  CFR 

77 19350.  21048 

83 21049 

11 3. _ 19351 

201 18713 

Pr0P0990  nUMK 

1     20669 

2 20669 

3  20669 

11   20605 

92 21626 

10  CFR 

50  r. 18649 

52 19732 

PrOpOMO  nUM9S 

Ch.l 21223 

35 19378 

50 19378.  19388 

72 - 1 9379 

73 19388 

170 19379 

12  CFR 

549 19155 

5631 21595 

569a 19155 

569c - 19155 

701 18466.  18468.  18470. 

18471.18473 

703 18471 

790 » 1 8473 

792 18473 

796 18473 

PTOp099Q  nUNSS 

700 21961 

701 21223.  21963.  21967 

702 21961 

708 21968 

13  CFR 

115 19544.21526 

FTOPOOTQ  flUi^K 

120 1852«,  20476 

14  CFR 

21 21409,21411 

25 21409.21411 

36 21040 

39 18486.  19872-19877. 

20117-20120,21414- 

21420.21596.21598, 

21932-21936 

71 18487,  18488,  19157- 

19159,19352-19354, 

19878,20121,21421- 

21424.21937 

75 19160,20122 

95 20373 

97 19878 

121 22270 

1259 19880 

PropoMd  RuIm: 

Ch.  1 19388 

21 18530,  18534 

23 18530 

25 18534,  18824 

36 19498 

39 18536,  19905-19911. 

20142.20144,20397. 
21627,21969 

61 21580 

67 21 580 


71 18538,  18667.  18668. 

19195,19196,19389. 
19860,20145.20146. 
21345,21432-21434. 
21526.21629,21971 

75 21434 

15  CFR 

Ch.  VII 19355 

770 21937 

771 19883.21937 

774 18489.  21937 

775 21050 

779 18489,  21937 

799 18489.  20783 

1 150 1 9356 

16  CFR 

0   19885 

1    19885 

3   18883 

13 19358. 19359 

305 21051.21196 

453 1 9359 

803 21 425 

PfopOMO  Rums: 

13 18539.  18541.  18544. 

19912.19915,21435 
401  18906 

453 21 972 

703 21 070 

17  CFR 

3   19556 

30 21599-21614 

145 19556.  19886 

240 20524 

18  CFR 

154 21197.21199 

157 21199 

260 21 1 99 

271 19161 

284 21199 

385 21 197.  21 199 

388 21 199 

19  CFR 

4 19560.  20380 

128 1 9561 

1 43 1 9561 

1 78 1 9561 

192 21345 

PropoMdRulM: 

101 19577 

177 21223 

20  CFR 

10  18834 

225 21202 

260 21202 

301 21202 

416 19162 

PropoMd  RuIm: 

626 19316 

636 19316 

638 19316 

675 19316 

676 19316 

677 19316 

678 19316 

679 19316 

680 19316 

684 19316 

685 19316 

688 19316 


689 19316 

21  CFR 

5   20381 

103 18651 

165 18651 

176 19360 

177 19283,  20381 

178 21052.  21618.  21938 

430 20783 

436 20382.  20783 

442   20783 

455 - 20382 

514 20235 

520 19283.  20786 

556 20235 

558 21939 

ri  cipoMd  RuIm: 

1 09 1 9486 

509 1 9486 

864 20147 

880 20147 

872 20962 

892 20962 

22  CFR 

1300 18886 

23  CFR 

658 19196 

24  CFR 

111 20094 

200 „ 1 9888 

280 22248 

570 21166.21388 

905 20758 

960 20758 

990 1 8889 

PfOpOMO  RUlMS 

25 21978 

203 21978 

888 20859.  20860.  21812. 

22190 

25  CFR 

200 221 82 

750 22182 

26  CFR 

1         19165.  19283,  19363. 

20527.20787,21224 

35a 18713 

301 19568.  21053.  21055 

602 19165,  19283,  19363, 

20527.20787,21055. 
21203 

Proposvd  RutaK 

1       19390,19409.19732, 

20606,20861.21224. 
21437 

301 19578.21073 

602 20606,  20861.  21073 

27  CFR 

Proposed  RuIm: 

5       21630 

19 21630 

28  CFR 

60 20123 

552 21392 

PropoMQ  Rulssi 

75 1 8907 


29  CFR 

1601 ...•20123 

2200 1 8490 

2610 20837 

261 9....„ 20838 

2676 20839 

PropoMd  Rutes: 

1910 1 8798,  20672 

1926 20672 

30  CFR 

845 19342 

931 20567 

PfOpOMG  RUiSK 

44   „ 19492 

250 20607 

761 1 9732 

785 19732 

81 6 1 9732 

81 7 1 9732 

006 20862 

913 21630 

91 7 201 48 

918 19923 

925 19923 

926 21 228 

31  CFR 

1 03 20398.  21 21 3 

210 20568 

316 19488,  20476 

342 19486.  20476 

351 19486.  20476 

PropOMO  RiMK 

240 21527 

32  CFR 

169 21726 

199 20385 

369 1 9372 

518 18653 

536 - 21 343 

706 18651,  18652 

PfOpOMQ  RiMK 

98a. 18547 

169 21631 

169a 21631 

33  CFR 

3 1 91 66 

100 18653. 18654, 19166, 

19167,20571,21940 

140 21566 

143 21566 

146 21566 

165 19168.  20571-20573. 

21940 

Proposed  RuIm: 

100 18668.  18670.  13405. 

20607.21074.21980. 
21982 

117    20149 

166 20235 

167 20235 

326 20608 

34  CFR 

75 21752 

76 21752 

77   21752 

78 21752 

81 19512,  21622,  21726 

200 21752 

204    21752 

205 20052 


250_. 


20480 

- 19334 

20480 

.20480 


251 _ 

252. 

253. ~""" 

254 20480 

255 20480 

256. 20480 

257 20480 

258. 20480 

263 21576 

280. 19506.  21164 

54a 1B488 

757 18840 

758 1 8840 

atCFR 

13. 18491 

FrapoMdRulM: 

9 1941 1 

97  cm 

202. 21069 


1 18671.  18907. 19286. 

20670 

2 18907. 19286. 20670 

301 21451 

309 21451 

atcni 

'7. 20S40 

21 ™...  21214 


—  21229 
— 18660 

—  21230 

—  20388 


1 

a.-... 

21.... 
36.... 


at  era 

232. 


265... 
3001.. 


.20626 

.21235 
.19924 


40CFB 

22. _ 21174 

52 18494,  19160-19173. 

19372.20369.20574. 

20577,20845,21050 

«>• 18495,  18496.  21344 

•^ 18498 

«1 18498.  21059,  21216, 

21904,22054 

122 18716 

123 18716 

124 18716 

135 20770 

144. 21 427 

180- _20124.  20125.  21220, 

21427 

261 18503,  18505,  19888, 

20580.21941 
268 18836 

271 19184.  20847.  20849. 

21953 

272 20851 

501 18716 

700 21249 

750 21622 

796 21063 

798 21063 

Propossd  RuIm: 

52 18551.  18911.20150, 

20153,20613.20863. 

20865 

81 18551 


141 22062 

1 42. „ 22062 

143 -.22062 

160 18912.  22054 

180 21 236 

300 19526 

372 20666 

790 ...21237 

799 _ 21240 

41  era 

Ch.  1 01 20354 

101-7 .20356 

1 01  -50 1 8506 

105-«8 18506 

SuWMe  F. 20355-20360 

Ch.  301 20262 

Ch.  302. 20262 

Ch.  303 _  20862 

Ch.304_„„!_ 20262 


42  era 

4oa 

433 


.21066 
.21066 


412. 19636 

43  era 

FrapoMdRutoK 

17. 18554 

3160. 2T075 

8365 21023 


44  era 

50. 

60. 

64. „.. 

67 

206. 


58. 

60 

67 

45  era 

1351 


21888 

21888 

—  20128 

....- 21954 

.22162.  22173 


21889 

-.21888 

.20157.20615.21983 


.20853 


233 19197 

48  era 

10 -21246 

15.°. 21246 

50 1 9570 

71  ••• 19570 

91 19570 

98 19570 

107 19570 

1 10 1 9570 

153. 19570 

1 54. 1 9570 

170 19570 

189 19570 

580 „„ 20127 


69.... 
125.. 
126.. 
127.. 
128.. 
129.. 
130.. 
131.. 
132.. 
133.. 


20670 

20006 

20006 

20006 

20006 

20006 

20006 

-.20006 

20006 

20006 

1 34 20006 


1 35 20006 

136 20006 

1 70. 20006 

1 74 20006 

201 20402 

203 „ 20402 

47  era 

1 19373,  19374,  19836 

22. -...20962 

61 19836 

65 1986 

68 21249 

69 18654 

73 18506,  18507.  18889. 

laeea  19374, 19572. 

20855.21221.21222 

76 20855 

94 19575 

95 20476 

97.,...: - _  19375 


Oh.  I.... 

2. 

15 

2S 

61 

65 


19413 

20869 

19925 

20869 

19646 

19646 

60 19846.  20873 

731 19415, 18416,  19678, 

20874, 2t08e,  21260- 
21262 

76. 20875 

80 20869 

87. 20868 

90. 20615 


I  era 


i..„ 

3..- 
4.-. 
5..- 
ft„. 
15.. 
22- 


25i- 


31 

38...-. 
33.—. 


jBl— .M-.. 


37- 
41. 


44 

52 


..  t8ei2,  20488 
.  20488,  21066 

20468 

- 19812 

.  19812,  20468 

20488 

19812 

19612 

18507 

19812 

19812 

19812 

.20488.21066 

20488 

.19812 


.19732,  19812.20488. 
21066. 21067 

201 21067 

203. 21067 

204 20589 

207 20589 

208. 20589.  21067 

211 20589 

215. 20589 

?17 20589 

219. 20589 

227 20589 

232 20589 

235 20589 

242. 20589 

245 20569 

252 20589 

253 20589 

733. _.. 20596 

1822 21 222 

1825 19576 

1852 21222 

PrspoMilIMM; 

13^ — 19339 


31 18634 

52 18558.  18631 

552 18912 

49  era 

173 18820,  20856 

178 _..  18620 

571 18890,  20066.  20062. 

21624 

580 18507-18516 

1004 21 955 


1 1 1 5 - 1 9894 

PtopuMd  RuIm: 

383 20875 

531 21985 

564...- ...„ 20084.  21727 

571.18912.  20084,  21263. 
21727 

lOOa 20679 

1 160 20879 

1162 20879 


1168.. 


.20879 


50  era 

17 -.- _ 20598 

?10- 18519.  21910 

229 21910 

301 -„ 19886 

611 18903.  21910 

661 19185.  19796. 19804. 

20603 

663 18658.  18903.  20603 

672 18519.  18526.  19975 

875...- 18619 


14 -.„ 194T8 

17 19416.  20616.  20619. 

2163^21C^5 

32. 20623 

33. 20623 

611 19510.  18683,  191981 

21343 
650 21640 


675. 


.19198.21943 


LIST  OF  PUBLIC  LAWS 


Last  list  May  18.  1989 

This  is  a  continuing  Hst  at 
public  tMHsfrom  the  cvnent 
session  of  Congress  which 
have  becon>e  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  523-6641. 
The  te»rt  o<  laws  is  not 
published  in  the  Federtf 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  ttie  Superintendent  oi 
Documents.  U.S.  Government 
Printing  Office,  Washington, 
[X:  20402  (phone  202-275- 
3030). 

SJ.  Res.  37/Pub.  L  10V-29 

Designating  the  week 
beginning  May  14.  1989.  and 
the  week  beginning  May  13, 
1990,  as  "National 
Osteoporosis  Prevention 
Week"  (May  17.  1989;  103 
Stat.  58:  1  page)    Pnca: 
$1.00 
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CFR  CHECKLIST 


Ttii»  checklist,  prepared  by  the  Office  of  the  Federal  Register.* 
published  weekly.  It  is  arranged  In  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  Issued  since  last 
week  and  which  is  now  avaHable  for  sale  at  the  Government  Printing 

Office. 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 

the  d^  Federal  Register  as  they  become  available. 

A  checklist  of  current  CFR  vokimes  comprising  a  complete  CFR  set. 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Secttons 

Affected),  which  Is  revised  monthly. 

The  annual  rate  for  subscriptton  to  all  revised  volumas  is  $620.00 

domestk:.  $1 55.00  additkxial  for  foreigr.  rr^lirsi- 

Order  from  Superintendent  of  Documents.  Government  Printing  Office. 

Washington.  DC  20402.  Charge  orders  (VISA.  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

7S3-32M  from  8:00  a.m.  to  4:00  p.m.  eastern  time.  Monday— Fnday 

(except  holktays). 

TNto 


1, 2  (2  RMWtd) 

3  (198S  Compilalien  and  tan  tOOondlOl) 

4 

S  Parts: 

1-699 


$10.00 
21.00 
14.00 

..   14.00 
..  15.00 


700-1199 

1200-M.  6  (6  UiTMtt ' '  •«' 

7Parts: 

0-26 

27-45 

46-51 - 

52 

51-209 

210-299 . ~....~..— .- 

300-399 

400-699 

700-«99 

900-999 • • * 


1000-1059. 


15.00 

11.00 

16.00 

„ 23.00 

18.00 

""Z M.00 

11.00 

Z!ZZ"!Z"Z"Z™!  17.00 

■  ■ 22.00 

26  00 

, 15.00 

1660-1119 "W 

1 120-1 199 "W 

1200-1499 "•<» 

1500-1899 »-50 

1900-1939 1 '  •«> 

1940-1949 2100 

1950-1999 !•*> 

2000-lnd '-50 

0  11.00 

•  Parts: 

1-199 

200.M 


Jon.  1. 1988 

» Joi.  1, 1989 

Jon.  1, 1988 

im.  1, 1988 
Jon.  1. 1988 
J«.  1. 1988 

Jan.  1. 1988 
Joi.  1, 1988 
Jan.  1. 1988 
*  Jon.  1. 1988 
Jan.  1, 1988 
Jan.  1.1988 
Jan.  1, 1988 
Jan.  1, 1988 
Jan.  1.  1988 
Jon.  1,  1988 
Jan.  1, 1988 
Jon.  1, 1988 
Joi.  1, 1988 
Jan.  1, 1988 


Jan. 
Jan. 
Jan. 
Jan. 
Jan 


1.1988 
1,1988 
1,1988 
1,1988 
1.1988 
1,1988 


19.00 
17.00 


10  Parts: 

0-50    '••«> 

51-199 '*«> 

200-399 13«> 

400-499 13M 

500-Eiid 2*«> 

f^  10.00 


11.00 
10.00 
14.00 
13.00 
18.00 
12.00 
20.00 


121 

1-199 

200-219 

220-299 

300-499.... 
500-599... 

60O-M 

13 

14  Parts: 

1-59 

60-139 


21.00 
19.00 


Jan.  1. 1988 
Jon.  1.  1988 

Jan.  1, 1988 
Jan.  1, 1988 

*Jan.  1,1987 
Jon.  1, 1988 
Jan.  1, 1988 

*Jan.  1,1988 

Jan.  1, 1988 
Jon.  1,  1988 
Jan.  1, 1988 
Jon.  1,  1988 
Jan.  1,  1988 
Jan.  1,  1988 
Joi.  1,  1988 

Jan.  1,  1988 
Jan.  1,  1988 


TMs 

140-199 '12 

200-1199 - »•" 

1200-W "•<» 

0-299 low 

300-399 »» 

400-M ^*" 


161 

0-149 

150-999 

1000-M.... 

17  Parts: 

1-199 

200-239.... 
240-M 


12.00 

13.00 

""""" „ 19.00 

14.00 

14.00 

;;™;Z" 21.00 

15.00 

12.00 

„  13.00 

"""""""". '•«> 

1-w ^s 

200-M '•* 

20  Parts: 

.AT  ijoo 

1-399 ''■'JJ' 

400-499 ??•? 


161 

1-149...-. 

150-279.. 

280-399.. 

400-M... 


500-lnd.. 


21 

1-99 

100-169 
170-199. 


25.00 

12.00 
14.00 
16.00 


200-299 5-52 


300-499 
500-599 
600-799 


26.00 

20.00 

7.50 


800-1299 '*•?? 


1300-M... 

22  Parts: 

1-299 

300-fnd 

23 


241 

0-199 

200-499 

500-699 

700-1699 

1700-End 

25 

26  Parts: 

5  j  1.0-1-1 .60 

§S  1.61-1.169 

{§  1.170-1.300 

SS  1.301-1.400 

SS  1.401-1.500 

iS  1.501-1.640.... 
§S  1.641-1.850... 
iH  1.851-1.1000.. 
{}  1.1001-1.1400 

Si  1.1401-M 

2-29 

30-39 

40-49 

50-299 


6.00 

20.00 
13.00 
16.00 

15.00 
26.00 
9.50 
19.00 
15.00 
24.00 

.  13.00 
.  23.00 
.  17.00 
.  14.00 
.  24.00 
.  15.00 
.  17.00 
,.  28.00 
..  16.00 
..  21.00 
.  19.00 
.  14.00 
.  13.00 
.    15.00 


300-499 'S?" 


500-599.... 
600-End 

27  Parts: 

1-199 

200-M 

28 


Jan.  1, 1988 
im.  1,  1988 
J«ai.  1,  1988 

Jan.  1,  1988 
Jon.  1,  1988 
Jan.  1,  1988 

Jan.  1, 1989 
km.  1, 1988 
Jan.  1. 1988 

Apr.  1, 1988 
Apr.  1, 1988 
Apr.  1,  1988 

Apr.  1. 1988 
Apr.  1, 1988 
Apr.  1,  1988 
Apr.  1,  1988 

Apr.  1, 1988 
Apr.  1, 1988 

Apr.  1, 1988 
Apr.  1, 1988 
Apr.  1, 1988 


8.00 
6.00 

23.00 
13.00 
25.00 


Apr. 
Apr. 

Apr- 
Apr. 
Apr. 
Apr. 
Apr. 
Apr 
Apr 


1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
1.1988 
1,1988 
1,1988 
1,1988 


Apr.  1,  1988 
Apr.  1, 1988 
Apr.  1, 1988 


Apr. 
Apr. 
Apr. 
Apr. 
Apr 
Apr 


1,1988 
1.1988 
1,1988 
1,1988 
1,1988 
1,1988 


1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
1,1988 
.1,  1988 
1,1988 
1,1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1,  1988 
Apr.  1, 1988 
Apr.  1,  1988 
«Apr.  1,1980 
Apr.  1,  1988 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 


Apr.  1,  1988 
Apr.  1,  1988 
July  1,  1988 


32  Parts: 
1-39,  Vol.  I.. 


1-39,  Vol 

1-189 

190-399.. 
400-629.. 
630-499.. 
700-799.. 
800-M... 

33  Parts: 

1-199 

200-End.... 

34  Parts: 

1-299 

300-399... 
400-M.... 
35 

36  Parts: 

1-199 

200-M... 
37 

38  Parts: 

0-17 

18-M 

30 

40  Parts: 

1-51 

52 

53-60 

61-80 

81-99 

100-149.... 
150-189.... 
190-299... 

300-399 

400-424 

425-499 

700-Cnd 


29  Parts: 

0-99 

100-499.... 
500-899.... 
900-1899.. 
1900-1910 
1911-1925 
1926 

'^^'-w - ...;:;:::::::::::::  iiw 

30  Parts: 
0-199... 
200-699 
700-M.. 

31  Parti 

0-199 

200-M.. 


19-100 

1-100 

101 

102-200. 
201-M.. 


17.00 
6.50 
24.00 
11.00 
29.00 
8.50 
10.00 


20.00 
12.00 
18.00 


13.00 
17.00 


1-39,  Vol.  a ;  „ 


15.00 
00 


..  18.00 

.  21.00 

.  27.00 

.  21.00 

.  13.00 

.  15.00 

.  16.00 

.   27.00 
.    19.00 

.   22.00 

.    12.00 

26.00 

12.00 
20.00 
13.00 

21.00 
19.00 
13.00 

23.00 
27.00 
28.00 
12.00 
25.00 
25.00 
24.00 
24.00 
8.50 
21.00 
21.00 
31.00 


41Ctiapters: 

1,  l-I  to  1-10 

1,  1-11  to  AppwHfix,  2  (2  Resofved) ..........'..".".""    13  oo 

3-6 

7 

8 

9 

10-17 

18,  Vol.  I,  Ports  1-5 

18,  Vol.  I,  Ports  6-19 ia  M 

18,  Vol.  ai.  Ports  20-52 Z""Z'ZZ   ^3M 

-.    13.00 


13.00 


14.00 
6.00 
4.50 

13.00 
9.50 

13.00 


10.00 

25.00 

12.00 

8.50 


July  1,  1988 
July  1,  1988 
Julyl,  1988 
Julyl.  1988 


Julyl. 
Julyl. 
Julyl. 
Julyl. 


1988 
1988 
1988 
1988 


July  1,  1988 
Julyl.  1988 
July  1.  1988 

July  1,  1988 
Julyl.  1988 

■"July  1,  1984 
'Julyl,  1984 


"Julyl, 
Julyl. 
Julyl. 
Julyl. 

•Julyl, 


1984 
1988 
1988 
1988 
1986 
July  1,  1988 
Julyl.  1988 

Julyl,  1988 
July  1,  1988 

July  1.  1988 
July  1, 1988 
Julyl.  1988 
Julyl,  1988 

July  1,  1988 
Julyl,  1988 
July  1,  1988 

Julyl,  1988 
Julyl,  1988 
Julyl.  1988 


1988 
1988 
1988 
1988 


July  1 
July  I 
Julyl 
Juiyi 
Julyl 
July  1,1988 
July  1,  1988 
Julyl,  1988 
July  1.1988 
July  1,  1988 
Julyl.  1988 
Julyl.  1988 

'  July  1,  1984 

^July  1,  1984 

'Julyl,  1984 

'Julyl,  1984 

'  July  1,  1984 

'  July  1,  1984 

'July  1,1984 

'  July  1,  1984 

'Julyl.  1984 

'Julyl,  1984 

'  July  1,  1984 

Julyl,  1988 

Julyl,  1988 

Julyl,  1988 

July  1,  1988 


Titlt 

42  Parts: 

1-60 

61-399 

400-429... 
430-M 

43  Parts: 
1-999 


15.00 

5J0 

21 .00 

14  00 

-- 15  00 

1000-3999 24.00 


4000-M. 


11.00 
18.00 


17.00 


45  Parts: 

1-199 „ 

200-499 ZZZZZ 900 

500-1 199 24  00 

1200-M ,400 

46  Parts: 

'-«0 ,400 

*!-*' 14.00 

70-89 


7.50 

90-139 ,2.00 

1^155 12.00 

156-165 „ _  ,3  00 

16^1" - 14.00 

20O499 _ 20.00 

500-&d ,000 

47  Parts: 

0-19 

20-39 '"' 

<0-69 Z"; 9.00 

18.00 

■ 19.00 


1800 
18.00 


70-79 
80-M 

48  Chapters: 

1  (Ports  1-51) 26  00 

1  (Ports  52-99) ,4  qo 

2  (Ports  201-251) _ ,7  00 

2  (Ports  252-299) ',5  00 

3-* 20.00 

'-1* 24.00 

15-M 23.00 

49  Parts: 

*1-W 13.00 

100-177 24  00 

178-199 20.00 

200-399 ,7  00 

«0-999 24.00 

1000-1199 ,7  00 

1200-M ,goo 

50  Parts: 

1-199 ,7.00 

200-599 ,300 

600-M ,4.00 

CFR  Index  and  Rndmgs  Aids „ 28.00 

Complete  1989  CFR  set 620.00 

Mienrfidie  CFR  EdWoD: 

Complete  set  (one-time  moilim) 125.00 

Complele  set  (one-time  mailing) 1 15.0O- 

Si4isaiplion  (moiled  os  issued) 185.00 

SobscripHon  (moiled  as  issued) 185.00 

Subscription  (moled  as  issued) 188.00 


HevtiJofi  Dote 

Oct.  1.  1988 
Od.  1,  1988 
Oct  1.  1987 
Od.  1.  1987 

Oct  1.  1988 
Od.  1.  1987 
Od.  1,  1987 
Od.  1.  1987 

Od  1.  1988 
Od  1.  1988 
Od.  1.  1988 
Od  1.  1987 


Od.  1. 
Od.  1. 
Od  1. 
Od  1. 
Od.  1. 
Od.  1. 
Od.  1, 
Od  1. 
Od  1, 


1988 
1988 
1988 
1988 
1988 
1988 
1988 
1988 
198( 


Od.  1.  1988 
Od.  1.  1988 
Od  1.  1988 
Od.  1.  1988 
Od  1.  1988 


Od.  I. 
Od  1, 
Od.  1. 
Od  1. 
Od  1. 
Od.  1, 


1987 
1987 
1987 
1987 
1988 
1987 


Od.  1.  1987 

Od.  1.  1988 
Od  1.  1988 
Od  1.  1988 
Od.  1,  1987 
Od  1.  1988 
Od.  1.  1987 
Od.  1.  1988 

Od  1.  1988 
Od.  1.  1988 
Od  1.  1987 

Jon  1.  1988 

1989 

1984 
1985 
1987 
1988 
1989 
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Public  Papers 
of  the 

Presidents 
of  tlie 
United  States 


Annual  volumes  containing  the  public  messages 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  the  White  House. 

Volumes  for  the  following  years  are  available:  other 
volumes  not  listed  are  out  of  print. 


Gerald  R.  Ford 

1975 

(Book  I) ,. ,$22J» 

limmy  Carter 

1978 

(Book  I) SZtM 

1979 

(Book  I)  ...„ — SZ*M 

1979 

(Book  il) -™»24J» 

1980-81 

(Book  I) SnJOO 

1980-81 

(Book  !!)..„ ^S2ZM 

1960-81 

(Book  III) .$24.00 


Ronald  Reagan 

1981 .$25.00 

1982 

(Book  II) .$25J» 

1983 

(Book  1) S31M 


1983 
(Book  II).... 

IIM 
(Book  I) 


...$32.00 
..536.00 


1984 

(Book  II) .S3S.00 

1985 

(Book  I) .$34.00 

1985 

(Book  II) .$30.00 

1966 

(Book  I) _$37.00 
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Agency  for  International  Developraent 

NOTICES 

Meetings: 
Vohintary  Fwei^  Aid  Advisory  Committee,  22375 

Agricultural  Stat>ilization  and  Coneervatkm  Service 
Nonces 

Feed  grain  donations: 

Santee  Sioux  Tribe  Indian  Reservation,  NE.  22339 
Marketing  quotas  and  acreage  allotments: 

Tobacco,  22339 

Agriculture  Department 

See  Agriculhiral  Stabilization  and  Conservation  Service: 
Commodity  Credit  Corporation;  Farmers  Home 
Administration;  Food  and  Nutrition  Service;  Food 
Safety  and  Inspection  Service;  Forest  Service;  Rural 
Electrification  Administration 

Army  Department 

See  Engineers  Corps 

Child  Support  Enforcement  Office 
PROPOSED  RULES 

State  plans,  program  operation  standards,  etc.: 
Child  support  enforcement  program — 

Medicaid  applicants  and  recipients  and  former  AFDC 
I  recipients;  extension  of  services,  22325 

Commerce  Department 

See  International  Trade  Adminisb^tion;  National  Oceanic 
and  Atmospheric  Administration;  Patent  and 
Trademark  Of^ce 

Commission  of  nne  Arts 

NOTICES 

Meetings,  22352 

Commodity  Credit  Corporation 

NOTICES 

Loan  and  purchase  programs: 
Price  support  levels — 
Tobacco 

Defense  Communications  Agency 

NOTICES 

Meetings: 
Scientific  Advisory  Group,  22353 

Defense  Department 

See  also  Defense  Communications  Agency;  Defense 

Mapping  Agency;  Engineers  Corps 
RUIXS 

Acquisition  regulations: 
Conti-acting  with  Toshiba  Corp.  or  Kongsberg 

Vapenfabrikk;  restriction;  withdrawn,  22282 
Miscellaneous  amendments 

Correction,  22283 
Procurement  integrity,  22282 
Federal  Acquisition  Regulation  (FAR): 
Procurement  integrity,  22282 


Federal  Register 

Vol.  54,  No.  98 
Tuesday,  May  23,  1989 


PROPOSED  RULES 

Acquisition  regulations: 
Conti-acting  with  small  disadvantaged  business  concerns. 

historically  black  colleges  and  universities,  and 

minority  institutions,  22337 
NOTICES 

Agency  information  collection  activities  under  OMB  review 

22352 
Meetings: 
Defense  Information  School  Board  of  Visitors,  22352 

Defense  Mapping  Agency 

NOTICES 

Environmental  statements;  availability,  etc.: 
DMA  Field  Office.  Kansas  City.  MO,  22353 

Education  Department 

RtlLES 

Elementary  and  secondary  education: 
Even  Start  program,  22278 

Employment  and  Training  Administration 

RULES 

Trade  adjustment  assistance  for  workers: 

Job  search  program  requirements;  justifiable  cause, 
definition,  22276 
NOTICES 
Adjustment  assistance: 

Dresser  Atias,  22377 

Eastman  Whipstock  Manufacturing,  22377 

Excel  Energy  Corp.,  22376 

Exeter  Drilling  Co.,  22378 

Intec  Medical,  22376 

J-M  Manufacturing  Co.,  Inc.  et  al.,  22378 

Newton  Exploration  Co.  et  al.,  22378 

PJI.Z.  Jewelry  Manufacturing  Corp..  22383 

Tenneco  Inc.,  22383 

Zapata  Offshore  Co.,  22383 
Federal-State  unemployment  compensation  program; 

Federal  Unemployment  Tax  Act- 
Certification  relating  to  credits,  22384 
Grant  and  cooperative  agreement  awards: 

Mainstream,  Inc.  et  al.,  22384 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Dade  County,  FL,  22353 

Environmental  Protection  Agency 

RULES 

Hazardous  waste  program  authorizations: 

Wisconsin,  22278 
NOTICES 
Air  programs: 
Ambient  air  monitoring  references  and  equivalent 
methods — 
Tecan  ENVIA,  Inc.,  Model  AF  21M  UV  Fluorescence 
Sulfur  Dioxide  Analyzer,  22359 
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Meetings: 
Science  Advisory  Board,  22360 

Executive  Office  of  the  l>reeldent 

See  Trade  Representative,  Office  of  United  States 

FamNy  Support  Adminletration 

See  Child  Support  Enforcement  Office 

Faiiiieie  Home  Admtaiistnrtion 


Agency  information  collection  activities  under  OMB  review, 
22341 

Federal  Aviation  Admlnlatration 

MOMSCO  RULES 
Airworthiness  directives: 

Boeing.  22300,  22302.  22304 
(3  documents) 

Pratt  ft  Whitney,  22306 
Control  zones.  22307 

Federal  Communicationa  Commlaalon 

RULE* 

Radio  stations;  table  of  assignments: 

Georgia.  22280 
(2  documents) 

Georgia  and  North  Carolina.  22281 

Missouri.  22281 


Radio  and  television  broadcasting: 

Standard  computer  algorithm  designation  for  propagation 
prediction.  22336 
Radio  stations;  table  of  assignments: 

California,  22335 

Georgia,  22335 
Television  stations;  table  of  assignments: 

Idaho,  22336 

Federal  Depoett  Ineurance  Corporation 

Ncnccs 

State  nonmember  banks,  independent  external  audits; 
policy  statement  22360 

Federal  Election  Commlasion 
Nonccs 

Meetings;  Sunshine  Act  22395 

Federal  Emergency  Management  Agency 

Noncca 

Disaster  and  emergency  areas:  , 

Minnesota,  22364 
(2  documents) 

North  Dakota,  22364 

Federal  Energy  Regulatory  Commlasion 
Nonccs 

Environmental  statements:  availability,  etc.: 

Environmental  Energy  Co.,  22354 

Mahoning  Hydro  Associates,  22354 

Spartan  Mills,  22354 
Natural  gas  certificate  filings: 

Transcontinental  Gas  Pipe  Line  Corp.  et  al.,  22354 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gas  Transmission  Corp.,  22358 

McKelvy  Operating  Corp.,  22358 

Montana  Power  Co.,  22359 

Northern  Natural  Gas  Co.,  22359  « 


Northwest  Pipeline  Corp.,  22359 
Federal  Highway  Administration 

RULES 

Motor  carrier  safety  standards: 
Commercial  driver  testing  and  licensing  standards; 
Canadian  provinces  and  territories,  22285 

NOTICES 

Environmental  statements;  notice  of  intent 

Alpine  lunction/Hoback  Junction  vicinity,  WY,  22391 

Wake  County,  NC.  22391 
Motor  carrier  safety  standards: 

Commercial  driver's  license  reciprocity  with  Canada, 
22392 

Federal  Maritime  Commlaalon 

NOTICES 

Agreements  filed,  etc.,  22364 
Federal  Railroad  Admlnlatration 

RULES 

Railroad  operating  rules: 
Alcohol  and  drug  use  control — 
Random  drug  testing  program;  compliance  dates,  22283 

Federal  Reeerve  Syatem 

NOTICES 

Meetings;  Sunshine  Act  22395 

Applications,  hearings,  determinations,  etc: 

Atherton,  W.S.,  et  al.,  22365 

Bamett  Banks.  Inc..  22365 

First  American  Corp.,  22365 

Midlantic  Corp.,  et  al,  22365 

Fine  Arts  Commiaaion 

See  Commission  of  Fine  Arts 

Fish  and  WlMlife  Service 

RULES 

Importation,  exportation,  and  transportation  of  wildlife: 
Mitten  crabs;  injurious  wildlife,  22286 

NOTICES 

Endangered  Species  Convention;  foreign  law  notifications: 
Pakistan.  22374 

Food  and  Drug  Admlnlatration 

RULES 

Organization,  functions,  and  authority  delegations: 
Center  for  Devices  and  Radiological  Health,  Director,  et 
al. 
Correction,  22278 
NOTICES 

Committees;  establishment  renewal,  termination,  etc.: 
Advisory  committees,  panels,  etc.,  22367 

Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs: 
Women,  infants,  and  children — 
Special  supplemental  food  program,  22273 

Food  Safety  and  Inapection  Service 

PROPOSEO  RULES 

Meat  and  poultry  inspection: 
Processing,  improved  inspection;  implementation; 
withdrawal,  22300 


NOTICES 

Meat  and  poultry  inspection: 
Listeria  monocytogenes;  contaminated  cooked  and  ready- 
to-eat  meat'  revised  policy,  22345 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Mendocino  National  Forest,  CA;  wind-thrown  trees 

harvesting,  22346 
Sequoia  and  Inyo  National  Forests,  CA,  22347 

General  Servicea  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Procurement  integrity,  22282 

Health  and  Human  Services  Department 
See  Child  Support  Enforcement  Office;  Food  and  Drug 
Administration;  National  Institutes  of  Health 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Minerals  Management  Service;  National  Park  Service 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Admlnlatration 

NOTICES 

Export  trade  certificates  of  review,  22348 
(2  documents) 

Interstate  Commerce  Commiaaion 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Austin  &  Northwestern  Railroad  Co.,  Inc.  22376 

Justice  Department 

See  also  Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
22376 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
American  Inc^an  and  Alaskan  Native  Youth;  Tribal  and 
Alaskan  native  justice  systems,  study,  22398 

LalKK  Department 

See  also  Employment  and  Training  Administration 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
22377 

Land  Management  Bureau 

NOTICES 

Meetings: 

Pringle  Falls  Experimental  Forest,  OR;  proposed 
withdrawal,  22371 

Ukiah  District  Advisory  Council  22372 
Oil  and  gas  leases: 

Wyoming,  22372 
Realty  actions:  sales,  leases,  etc.: 

New  Mexico,  22372 

Utah,  22373 
Withdrawal  and  reservation  of  lands: 

Montana,  22373 


Minerals  Management  Service 

NOTICES 

Meetings: 
Outer  Continental  Shelf  Advisory  Board 
Scientific  Committee,  22374 

Nationat  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Procurement  integrity,  22282 

National  Arctihres  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability.  22384 

National  Institutes  of  Health 

NOTICES 

Meetings: 
Bibliometric  databases  and  analyses;  format  and  uses  in 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicaMity  and  legal  effect,  most 
of  which  are  Iteyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 

WOOK. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Part  246 

Sp«cial  Suppiemantai  Food  Program 
for  Women,  Infanta  and  CItiidren 
(WIC):  Implementation  of  Food-Cost- 
Cutting  Systema 

AQENCY:  Food  and  Nutrition  Service. 

USDA. 

ACTION:  Interim  rule. 

SUMMAIIY:  This  interim  rule  implements 
the  mandate  of  section  645  of  the 
Agriculture  Appropriations  Act  of  1989 
(Pub.  L  100-460)  by  requiring  State 
agencies  administering  the  Special 
Supplemental  Food  Program  for  Women, 
Infants  and  Children  (WIC)  to  explore 
the  feasibility  of  and  potential  for  cost 
savings  through  implementation  of 
competitive  bidding,  rebates,  home 
delivery,  and  direct  distribution  systems 
by  June  1, 1989.  State  agencies  must  take 
action  to  implement  an  initiative  in  one 
of  these  categories  through  the 
submission  of  a  State  nan  or  plan 
amendment  by  August  30. 1989,  if  they 
determine  through  their  study  diat  it  will 
be  cost-effective  without  interfering  with 
the  delivery  of  nutritious  foods  to 
recipients.  Those  States  v^ch  have 
ah^ady  implemented  a  food-cost  cutting 
system  in  any  of  those  categories  may. 
through  their  feasibility  study,  find  that 
further  action  at  this  time  would  not  be 
feasible.  The  Department  will  issue  WIC 
fimding  for  the  final  one-twelfth  of 
Fiscal  Year  1989  in  a  conditional  Letter 
of  Credit  The  State  agency  will  be  able 
to  draw  down  these  funds  only  if  it  has 
met  the  above  requirements. 
Furthermore,  the  Department  will 
recover  all  unobligated  funds  from  the 
Fiscal  Year  1989  WIC  grants  of  State 
agencies  which  have  not.  by  the  above 
legislatively  mandated  date,  either 
submitted  a  feasibility  study  and  State 


plan  setting  forth  implementation  plans 
or  demonstrated  in  the  feasibihty  study 
to  the  satisfaction  of  FNS  that  cost- 
containment  action  is  not  cost-effective 
or  feasible. 

DATES:  This  rulemaking  becomes 
effective  on  May  23, 1969.  Comments 
pertaining  to  the  provisions  of  this 
interim  rule  must  be  received  on  or 
before  ]une  23, 1989. 
ADDRESS:  Comments  may  be  mailed  to 
Ronald ).  Vogel,  Director.  Supplemental 
Food  Programs  Division,  Food  and 
Nutrition  Service.  USDA.  3101  Park 
Center  Drive.  Room  1017,  Alexandria. 
Virginia  22302.  (703)  756-^746.  All 
written  submissions  will  be  available 
for  public  inspection  at  this  address 
during  regular  business  hours  (8:30  a.m. 
to  SKX)  p.m.)  Monday  through  Friday. 

FOR  FURTHER  INF0R«UT10N  CONTACT: 

Ronald  J.  Vogel  at  the  above  address  or 
at  (703)  756-3746. 

SUPPLEMENTARY  MFORMATKHC 

Classification 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12291.  and  has 
been  determined  not  to  be  major.  The 
Department  does  not  anticipate  that  this 
rule  will  have  an  impact  on  the  economy 
of  $100  million  or  more.  Hiis  mle  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions.  Further,  this  rule  will  not  have  a 
si^iificant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regidatory  FlexibiUty  Act  (5  U.S.C.  601- 
612).  Pursuant  to  that  review,  the 
Administrator  of  the  Food  and  Nutrition 
Service  (FNS)  has  certified  that  this 
interim  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

The  reporting  requirements 
established  by  this  rulemaking  will  be 
reviewed  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

The  legislative  provisions 
implemented  in  this  rulemaking  became 


effective  upon  enactment  of  Pub.  L  100- 
460,  on  October  1. 1988.  In  order  to 
comply  with  these  provisions  by  the 
legislatively  established  date  of  August 
30, 1989,  State  agencies  will  need  to  ' 
begin  immediately  to  study  the 
feasibility  of  implementing  and,  when 
implementation  is  indicated,  to  begin 
implementation  of  one  of  the  four  food- 
cost-cutting  initiatives  specified  by  Pub. 
L»  100-237,  namely,  competitive  bidding, 
rebates,  home  delivery,  and  direct 
distribution.  For  this  reason,  the 
Administrator  of  FNS  has  certified  that 
public  comment  on  this  rule  and  a  post- 
publication  waiting  period  prior  to 
implementation  are  impracticable  and 
contrary  to  the  pubhc  interest,  and  that 
therefore,  good  cause  exists  for  making 
this  rule  effective  immediately  upon 
promulgation. 

The  provisions  contained  in  this  rule 
are  all  pursuant  to  mandates  of  Pub.  L 
100-460,  and  made  effective  in 
accordance  with  legislatively  mandated 
effective  dates.  For  these  reasons,  prior 
public  comment  and  publication  of  this 
rulemaking  not  less  than  30  days  prior  to 
the  effective  dates  are  not  required 
under  5  U.S.C.  553.  However,  the 
Department  believes  that  the  rule  may 
be  improved  by  public  comment.  In 
keeping  with  the  timeframe  established 
by  Pub.  L.  100-46a  comments  are 
solicited  on  thes^  provisions  and  must 
be  received  by  June  23, 1989.  This 
schedule  should  allow  sufficient  time  for 
the  public  to  make  comment  and  for 
USDA  to  analyze  the  comments 
received  and  to  effect  any  necessary 
revisions  in  advance  of  the  August  30. 
1989,  deadline. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance 
Programs  under  10.557  and  is  subject  to 
Executive  Order  12372,  which  requires  , 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  Part 
3015.  Subpart  V,  and  final  rule-related 
notice  pubUshed  June  24, 1983  (48  FR 
29114)). 

Legislative  Baclcground 

Existing  WIC  Program  regulations 
have  always  allowed  State  agencies  to 
develop  and  implement  procedures 
directed  toward  achieving  reductions  in 
their  overall  food  package  costs,  so  long 
as  such  reductions  do  not  affect  the 
overall  nutritional  integrity  of  the  food 
packages.  Pub.  L  100-237,  and 
regulations  pubUshed  on  July  6, 1988  (53 
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FR  25310).  encouraged  the 
implementation  of  four  such  initiatives 
by  permitting  States  to  convert  a  portion 
of  their  food  cost  savings  resulting  from 
such  initiatives  to  administrative  funds, 
in  order  to  accommodate  the  higher 
caseload  levels  made  possible  by  these 
food  cost  reductions.  The  initiatives 
under  which  funds  could  be  converted 
were  limited  by  law  to  competitive 
bidding,  rebates,  home  delivery,  and 
direct  distribuUon.  Pub.  L 100-356, 
enacted  June  28, 1988.  further  facilitated 
implementation  of  these  four  food-cost- 
cutting  systems  through  two  provisions 
offering  implementing  State  agencies 
additional  flexibility  over  the  use  of 
funds.  First,  this  legislation  permits 
State  agencies  to  carry  over  up  to  the  5 
percent  of  their  food  grants  from  each  of 
the  first  two  years  of  implementation  of 
their  systems.  Second.  Pub.  L 100-358 
permits  State  agencies  to  convert  from 
food  funds  to  administrative  and 
program  services  funds  whatever 
amoimt  would  be  necessary  to  limit  to  2 
percent  the  annual  decrease  in  their 
administrative  grant  per  participanL 

Other  management  initiatives  besides 
competitive  bidding,  rebates,  home 
delivery,  and  direct  distribution  may 
also  have  food-cost-cutting  implications. 
Examples  of  excluded  initiatives  are 
price-based  vendor  selection  systems, 
breast-feeding  promotions,  and  grants  to 
or  on  behalf  of  State  WIC  Programs 
from  the  private  sector.  It  should  be 
noted  that  these  undertakings  neither 
generate  authority  to  convert  funds 
under  Public  Laws  100-237  and  100-356 
nor  satisfy  the  requirements  of  Pub.  L 
100-MO  and  this  rulemaking.  Although 
encouraged  to  implement  such  systems 
by  these  laws,  State  agencies  have  not 
heretofore  been  required  to  implement 
one  of  the  four  food-cost-cutting 
initiatives. 

Mandates  of  Pub.  L  100-«60 

Section  645  of  Pub.  L  100-4ea  enacted 
October  1, 1988,  requires  State  agencies 
(a)  to  explore,  by  conducting  a 
feasibility  study,  the  potential  for 
reducing  their  WIC  food  costs  through 
one  of  the  four  specified  cost- 
containment  procedures,  and  if  found  to 
be  cost-effective,  (b)  to  implement  one 
(or  more)  of  the  new  procedures  by 
August  30, 1989.  Because  of  its  high  cost 
infant  formula  is  specifically  mentioned 
in  the  legislation  as  a  likely  target  for 
cost  reduction  savings.  The  law 
indicates  that  the  cost  of  other  foods 
should  also  be  reduced  through  these 
systems  insofar  as  is  practicable. 

PNS  has  provided  guidance  on 
development  of  the  feasibility  study. 
Guidance  on  development  of  State  Plan 
amendments  addressing  implementation 


of  competitive  bidding  rebates,  home 
delivery,  and  direct  distribution  systems 
has  been  distributed.  Once  the 
feasibility  study  is  completed,  States 
which  have  determined  that  a  new  food- 
cost-cutting  procedure  would  be 
effective  in  their  WIC  programs  must 
initiate  action  to  implement  such  steps 
by  August  30, 1908.  The  law  specifies 
that  a  State  which  by  this  date  does  not 
either  take  the  prescribed  steps  to 
implement  such  a  system,  or 
demonstrate  to  FNS  that  such  action  is 
not  reasonable  or  practicable  at  this 
time,  will  not  receive  a  portion  of  its 
Fiscal  Year  1989  grant.  The  anticipated 
inability  of  a  State  agency  to  use  all  of 
the  savings  which  would  result  from  a 
food-cost-cutting  system  is  not  an 
acceptable  basis  for  deciding  against 
implementation  of  such  a  system.  In  the 
event  of  noncompliance,  a  State  agency 
will  not  receive  WIC  funding  for  the 
month  of  September  1989.  will  be 
required  to  return  any  portion  of  its 
Fiscal  Year  1989  grant  not  obligated  as 
of  August  30. 1989.  and  will  not  be 
eligible  to  receive  any  Fiscal  Year  1989 
funds  which  may  be  subsequentiy 
reallocated.  Stability  grants  under 
current  funding  formulas  will  not  be 
affected  by  this  penalty  in  the  following 
fiscal  year.  For  purposes  of  this 
rulemaking,  "initiate  action  to 
implement"  means  submission  of  a  State 
Plan  or  plan  amendment  addressing  the 
State  agency's  proposed  food-cost- 
cutting  initiative  and,  if  the  State  agency 
is  initiating  a  competitive  bidding  or 
rebate  system,  procurement  instruments. 

The  Department  endorses  State 
agency  efforts  to  complement  infant 
formula  rebate  systems  with  other 
actions  to  reduce  food  package  costs. 
The  Department  believes  it  likely  that 
the  cost-containment  provisions  of  Pub. 
L  100-460,  or  something  similar,  will  be 
applied  by  Congress  to  Fiscal  Year  1990 
WIC  appropriations.  A  proposed  rule  in 
support  of  further  cost-containment 
measures  is  also  under  consideration. 

The  provisions  of  Pub.  L 100-460  have 
been  set  forth  in  a  new  Section  246.29  at 
the  end  of  the  current  regulations.  These 
provisions  apply  only  to  funds 
appropriated  for  Fiscal  Year  1989.  As 
indicated  above,  it  is  probable  that  the 
requirements  of  Pub.  L 100-460 
implemented  in  this  rule  will  also 
appear  in  the  Agriculture 
Appropriations  Act  of  1989,  in  which 
event  the  provisions  of  this  rule  will  be 
extended  through  Fiscal  Year  1990. 
Several  issues  pertinent  to  the  effective 
implementation  of  Pub.  L  100-460  are 
explained  below. 


1.  Feaaibility  Study 

All  four  of  the  cost-contaiiunent 
methods  referenced  in  Pub.  L.  100-460 
(competitive  bidding,  rebates,  home 
delivery,  and  direct  distribution)  must 
be  considered  in  a  legislatively 
mandated  feasibility  study  conducted  or 
updated  by  each  State  agency  no  earlier 
than  October  1, 1988.  In  view  of  the 
relative  success  in  lowering  WIC  food 
costs  achieved  by  those  State  agencies 
which  have  already  implemented  cost- 
containment  procedures.  Congress  has 
indicated  that  States  should  be  required 
at  least  to  consider  the  potential 
benefits  of  these  cost-containment 
initiatives.  Since  the  law  makes  no 
exceptions,  the  feasibility  study 
requirement  is  applicable  to  all  State 
agencies,  including  those  which  already 
have  such  systems  in  place.  Every  State 
must  submit  its  completed  feasibility 
study  to  FNS  no  later  than  June  1. 1988. 
The  State  must  justify  the  FNS  in  its 
study  why  it  selected  one  system  or 
more  over  the  others;  why,  if  it  has  such 
a  system  in  place,  it  has  chosen  to 
expand  its  system  and/or  initiate  further 
action,  or  has  decided  that  further  action 
is  impracticable;  or  why  implementation 
of  any  of  the  four  systems  is 
impracticable.  Within  30  days  of  receipt 
of  a  study,  FNS  will  notify  the  State 
agency  of  any  deficienceies  in  its  study 
and  will  indicate  whether  it  accepts  the 
findings  of  any  State  agency  which 
concludes  that  implementation  of  a 
food-cost-cutting  system  would  not  be 
feasible.  Thus  State  agencies  will  be 
assured  of  sufficient  time  to  meet  the 
implementation  deadline  of  August  30, 
1989. 

Consideration  of  cost-contaiiunent 
systems  cannot  be  limited  to  the 
acquisition  of  infant  formula.  The  law 
specifically  refers  to  systems  for 
"acquiring  infant  formula  and,  where 
practicable,  other  foods."  State  agencies 
are  encouraged  to  consider  carefully 
more  economical  means  of  securing 
other  items  in  the  WIC  food  package.  If 
a  State  agency  has  determined  that  its 
activity  will  be  limited  to  infant  formula, 
it  must  explain  in  its  feasibility  study 
why  it  would  not  be  practicable  to 
initiate  cost-containment  efforts  relative 
to  other  foods. 

The  legislation  requires  the  State  to 
determine  whether  implementation  of  a 
cost  cutting  procedure  would  lower 
costs  and  enable  more  eligible  persons 
to  be  served.  Lowering  the  costs  of 
providing  benefits  to  program 
participants  necessarily  enables  more 
eligible  persons  to  be  served  in  the  WIC 
Program  nationally.  Therefore,  the 
Department  is  requiring  the  State  to 


include  in  its  feasibilify  study  a 
determination  of  whether  costs  can  be 
lowered.  This  effort  must  include  a 
financial  review  of  costs  and  savings. 

The  legislation  also  states  that  lower 
food  costs  and  higher  participation  are 
not  to  be  achieved  at  the  expense  of 
disrupting  the  State's  system  for 
providing  benefits  to  WIC  participants. 
Therefore,  costs  should  not  be  the  only 
consideration  in  the  feasibilify  study. 
Other  examples  of  equally  important  but 
less  quantifiable  criteria  to  consider  are 
administrative  demands  affecting 
staffing  levels  and  other  resoiut:es, 
education  of  participants  and  vendors 
on  the  use  of  a  new  system,  participant 
preference  for  the  convenience  of 
transacting  WIC  food  instruments 
through  conventional  outiets.  and  the 
preferences  of  the  pediatric  communify. 
As  expressly  required  in  Pub.  L  100-460. 
States  must  consider  Qie  potential 
interference  of  system  implementation 
with  the  delivery  of  nutritious  foods  to 
participants.  Implementing  a  completely 
new  food  deUvery  system  might  also 
entail  significant  and  costiy  dianges  to  a 
State's  operational  structures  and 
administrative  systems  (i.e.,  local 
agency  and  clinic  locations,  health  care 
coordination,  management  information 
systems,  etc.). 

For  those  States  already  using  an 
infant  formula  rebate  system,  the  terms 
of  their  existing  contracts  with  the 
formida  manufacturer(s]  may  serve  as  a 
deterrent  to  selecting  another  cost- 
contaiimient  system.  In  such  cases,  any 
direct  increases  to  be  achieved  in  food- 
cost  savings  through  further  action  may 
not  justify  or  may  be  offset  by  the 
necessary  additional  complications  and 
costs  to  the  State's  methods  for 
providing  benefits  to  participants. 

The  Department  does  not  believe  that 
Congress  intended  Pub.  L.  100-460  to 
create  an  undue  administrative  hardship 
for  States.  Thus,  the  Department  neither 
requires  nor  expects  elaborate  and 
extensive  feasibilify  research  from  every 
State  agency.  As  previously  indicated. 
State  agencies  with  cost  containment 
systems  currenUy  in  place  may  find,  and 
be  able  to  demonstrate  readily,  that  the 
marginal  additional  direct  savings 
possible  through  further  action  do  not 
justify  the  costs  and  disruptive  effects  of 
implementation.  Such  States  should 
present  this  rationale  in  their  studies. 
States  without  a  system  currentiy  in 
place,  but  which  intend  to  implement 
one  of  the  four,  should  find  a 
straightforward  justification  of  the  cost- 
containment  system  selected  to  be 
sufficient.  A  State  agency  wisiiing,  for 
example,  to  implement  an  infant  formula 
competitive  bidding  system  may 


reasonably  justify  its  decision  on  the 
basis  of  the  successful  formula  rebate 
systems  already  implemented  by 
numerous  other  States.  However,  the 
Department  would  expect  a  fully 
detailed  feasibilify  study  from  any  State 
agency  which  does  not  currentiy  have 
one  of  the  specified  food-cost-cutting 
systems  in  place  but  has  concluded  that 
it  is  infeasible  or  would  not  be  in  the 
best  interests  of  the  State's  WIC 
Program  to  implement  one.  In  such 
cases,  a  State  must  demonstrate  to  FNS 
that  its  decision  is  not  an  arbitrary  one, 
but  is  based  in  good  faith  on  due 
consideration  of  all  cost-containment 
options,  including  contacts  with 
prospective  contract  suppliers  of  WIC 
foods.  Such  a  State  might  docimient,  for 
example,  that  telephone  calls  and/or  a 
public  hearing  to  gauge  interest  in  the 
competitive  procurement  of  infant 
formula  or  other  WIC  foods  were 
unproductive:  that  no  commercial  or 
State-owned  warehouse  space  is 
available  from  which  WIC  foods  could 
be  distributed;  and  that  home  delivery 
by  local  dairy  suppliers  is  prohibitively 
expensive,  or  that  none  of  the  local 
dairies  are  interested  in  contracting  for 
a  home  delivery  service. 

All  of  the  specified  food-cost-cutting 
initatives  are  dependent  on  business 
relationships:  as  such,  they  are  all 
subject  to  market  forces,  such  as  the 
level  of  interest  by  infant  formula 
manufacturers  in  bidding  on  a  given 
contract  State  agencies  serving  a  small 
number  of  participants,  including  Indian 
State  agencies,  may  not  be  able  to 
interest  businesses  in  providing  an 
appreciable  discount  or  price  concession 
simply  because  such  arrangements 
would  not  be  profitable  given  the  State 
agency's  low  purchase  volume. 

A  State  agency  which  is  not  likely  to 
be  able  to  implement  a  cost-containment 
system  may  wish  to  establish  formal 
sontact  with  prospective  contractors 
regarding  the  most  promising  system  (as 
identified  through  analysis  to  be 
included  in  the  feasibilify  study)  before 
submitting  its  feasibility  study.  In  the 
event  that  the  response  from  contractors 
contraindicates  operation  of  the  system, 
the  State  agency  can  document  this  fact 
in  its  feasibilify  study,  requesting  FNS 
approval  of  its  finding  that 
implementation  would  be  impracticable. 
This  approach  could  save  States 
unlikely  to  implement  such  a  system  the 
additional  effort  of  addressing  their 
system  of  choice  in  their  State  Plans  or 
in  plan  amendments  only  to  discover 
later  that  the  system  cannot  be 
activated  for  reasons  beyond  the  States' 
control.  Documentation  that  a  State 
agency  cannot  be  expected  to  implement 


a  system  might  include,  for  example,  a 
publicly  advertised  request  for 
proposals  or  copies  of  letters  of  inquiry 
to  infant  formula  companies  about  their 
receptiveness  to  a  rebate  system 
together  with  an  indication  of  no 
response  or  negative  responses. 

2.  Implementation 

Pub.  L  100-460  mandates  tiiat  State 
agencies  initiate  action  to  implement  a 
cost-containment  system  by  August  30, 
1989,  for  State  agencies  whose 
feasibilify  studies  indicate  that  food  cost 
savings  can  realistically  be  expected 
from  a  cost-contaimnent  initiative 
without  undue  disruption  of  benefit 
delivery.  For  the  purposes  of  this 
rulemaking,  "initiate  action  to 
implement"  means  the  submission  of  a 
State  plan  or  plan  amendment  and,  if  the 
State  agency  is  implementing  a 
competitive  biddiiig  or  rebate  system,  a 
procurement  plan  or  instrument  e.g..  a 
Request  for  Proposal,  to  FMS  for  review 
and  comment.  Such  documents  must  be 
submitted  to  FNS  by  August  30, 1989. 
States  with  cost-containment  systems 
already  in  place,  and  whose  feasibihfy 
studies  have  documented  that 
expansion  of  the  current  system  or 
implementation  of  a  new  system  would 
not  be  practicable  at  this  time,  should 
include  in  their  State  plans  for  Fiscal 
Year  1990  a  description  of  their  ciurent 
system  as  is  routinely  required  State 
agencies  with  existing  systems  need  not 
submit  an  amendment  to  their  pre\ious 
State  Plans  and  procxu^ment 
instruments  in  order  to  comply  with  the 
provisions  of  this  rulemaking  unless 
significant  alterations  to  the  existing 
food-cost-cutting  system  are  anticipated. 
The  law  authorizes  the  Department  to 
grant  extensions  for  implementation  on 
a  case-by-case  basis,  as  necessary.  The 
authorify  to  grant  such  extensions 
applies  only  to  the  initiation  of 
implementation  of  a  selected  system 
after  the  feasibility  study  has  been 
completed,  and  not  to  the  feasibiUty 
study  itself. 

Most  State  agencies  which  do  not 
have  one  of  the  four  specified  systems  in 
place  will  conclude  through  the 
feasibilify  study  that  they  should 
implement  such  a  system.  The 
requirement  under  this  rulemaking  to 
initiate  action  to  implement  a  cost- 
containment  procedure  will  have  been 
fulfilled  when  State  agencies  have 
submitted  timely  feasibilify  studies. 
State  Plans  or  plan  amendments,  and.  if 
implementing  a  competitive  bidding  or 
rebate  system,  procurement  instruments. 

The  Department  intends  to  monitor 
States'  progress  toward  making  their 
food  cost-containment  systems  fulfy 


2227B  Federal  Reglater  /  Vol.  54.  No.  98  /  Tuesday,  May  23.  1989  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54,  No.  98  /  Tuesday.  May  23.  1989  /  Rules  and  Regulations  22277 


operational  in  the  coming  Rscal  year,  in 
accordance  with  their  State  Plans  or 
plan  amendments  as  submitted  pursuant 
to  this  rulemaking. 

3.  Funding  Considemtiona 

Pub.  L  100-460  requires  that  State 
agencies  which  are  found  to  be  out  of 
compliance  with  the  feasibility  study 
and  implementation  requirements  must 
not  be  fully  funded  for  Fiscal  Year  1989. 
The  legislation  states  that  none  of  the 
funds  appropriated  for  the  WIC  Program 
by  Pub.  L  100-460  may  be  used  by  a 
State  which  has  been  determined  not  to 
have  met  these  requirements  as  of 
August  30, 1989.  However,  by  the  time 
this  deadline  has  been  reached,  almost 
all  of  Fiscal  Year  1989  will  have  passed 
and  thus  WIC  food  and  administrative 
and  program  services  funds  received  by 
the  States  for  the  flscal  year  will  for  the 
most  part  have  been  disbursed  or 
obligated  by  the  State  agency  in  the 
legitimate  and  proper  delivery  of 
benefits  to  low-income  women,  infants 
and  children.  Recovery  of  any  portion  of 
funds  which  have  already  been 
expended  or  obligated  would  conflict 
with  the  purpose  of  this  legislation, 
which  is  to  increase  service  to  this  same 
population. 

Therefore,  the  Department  will  issue 
WIC  funding  for  the  final  one-twelfth  of 
Fiscal  Year  1989  in  a  conditional  Letter 
of  Credit.  The  State  agency  will  be  able 
to  draw  down  these  funds  only  if  it  is 
determined  by  FNS  to  be  in  compliance 
with  the  feasibility  study  and/or 
implementation  requirements  of  Pub.  L 
100-460  as  of  August  30. 1989.  Any  WIC 
funds  already  received  by  the  State  for 
Fiscal  Year  1989  which  remain 
unobligated  as  of  this  date  will  be 
recovered  by  FNS  from  any  non- 
compliant  State.  Furthermore,  such 
States  will  not  be  eligible  to  receive  any 
Fiscal  Year  1989  funds  which  may  be 
reallocated  in  the  following  month.  The 
Department  believes  that  this  procedure 
places  appropriately  strong  emphasis  on 
the  need  for  food-cost-cutting  initiatives 
in  the  WIC  Program  without  putting 
State  program  operations — and  the 
women,  infants,  and  children  they 
serve — at  prohibitively  great  risk. 

List  of  SubJecU  in  7  CFR  Part  246 

Food  assistance  programs.  Food 
donations.  Grant  programs— Social 
programs.  Infants  and  children. 
Maternal  and  child  health,  Nutrition 
education,  Public  assistance  programs, 
WIC.  Women. 

For  reasons  set  forth  in  the  preamble, 
7  CFR  Part  246  is  amended  as  follows: 


PART  246-SPECIAL  SUPPLEMENTAL 
FOOD  PROGRAM  FOR  WOMEN. 
INFANTS,  AND  CHILDREN 

1.  The  authority  citation  for  Part  246  is 
revised  to  read  as  follows: 

AutiMrity:  Sec  645,  Pub.  L  100-46a  102 
Stat  2229  (42  U.S.C.  1786):  leca.  212  and  501, 
Pub.  L  100-435, 102  Stat  1645  (42  U.&C 
1786):  sec.  3,  Pub.  L 100-356, 102  Stat  660  (42 
U.S.C  1786):  sees.  6-12,  Pub.  L 100-237, 101 
Stat  1733  (42  U.S.C.  1786):  sees.  341-353,  Pub. 
L  99-500  and  99-591, 101  SUt  1783  and  3341 
(42  U.S.C.  1786);  sec  3,  Pub.  L  95-627, 92  Stat 
3611  (42  U.S.C  1786):  sec  203,  Pub.  L  96-499, 
94  Stat  2599  (42  U.S.C  1786);  sec  815,  Pub.  L. 
97-35, 95  Stat  521  (42  U.S.C  1786). 

2.  A  new  {  246.29  is  added  to  read  as 
follows: 

S  246i29    ImplenMniatlon  of  coat 
conwniiMfn  sysmns  n  nscM  yvir  ivw. 

(a)  General.  The  following 
requdrements  shall  apply  only  to  WIC 
funds  appropriated  for  Fiscal  Year  1989. 

(b)  Feasibility  study.  Each  State 
agency  shall  submit  for  FNS  review  and 
approval  by  June  1, 1989,  a  study 
conducted  or  updated  no  earlier  than 
October  1, 1988.  of  the  feasibility  of 
competitive  bidding,  rebates,  home 
delivery,  and  direct  distribution  as 
methods  of  acquiring  infant  formula  and, 
where  practicable,  other  supplemental 
foods.  Such  study  shall  address,  at  a 
minimum,  the  cost-effectiveness  of  such 
systems  and  their  potential  for  achieving 
savings  without  disrupting  the  delivery 
of  benefits  to  participants.  The  State 
agency  shall  indicate  in  its  study  why,  if 
it  has  no  such  system  in  place,  it  has 
decided  to  implement  a  particular 
system  or  systems,  or  determined  that 
implementation  of  any  such  system 
would  be  impracticable;  or  why,  if  it  has 
such  a  system  in  place,  it  considers 
further  action  either  practicable  or 
impracticable.  Within  30  days  of  receipt 
of  each  feasibility  study,  FNS  will  notify 
the  State  agency  of  any  deficiencies  in 
the  study,  and  will  indicate  whether  it 
accepts  the  State  agency's  findings. 

(c)  Implementation.  State  agencies 
whose  feasibility  studies  either  indicate 
that  food  cost  savings  can  realistically 
be  achieved  through  one  of  the  four 
specified  cost-contaiiunent  initiatives  or 
do  not  sufficiently  demonstrate  to  FNS 
that  implementation  of  such  a  system 
would  be  impracticable  shall  initiate 
implementation  of  a  system  by 
submitting  a  State  plan  or  plan 
amendment,  and,  if  the  State  agency  is 
initiativing  a  competitive  bidding  or 
rebate  system,  a  proposed  procurement 
instrument,  to  FNS  not  later  than  August 
30, 1980.  At  die  discretion  of  FNS, 
extensions  beyond  this  date  may  be 
granted  on  a  case-by-case  basis  for 


submission  of  the  State  Plan  amendment 
and  applicable  accompanying 
documents. 

(d)  Funding  implications.  Failure  of  a 
State  agency  to  comply  with  the 
provisions  of  paragraph  (c)  of  this 
section,  unless  an  extension  has  been 
granted  by  FNS,  wiU  affect  die  State 
agency's  Fiscal  Year  1989  program 
fujading  as  follows: 

(1)  FNS  will  not  allow  Uie  State 
agency  to  draw  down  the  final  one- 
twelfth  of  its  Fiscal  Year  1969  food  and 
administrative  and  program  services 
grants; 

(2)  FNS  will  recover  any  previously 
allocated  Fiscal  Year  1989  grant  funds 
which  the  State  agency  has  not 
obligated  as  of  August  30, 1989;  and 

(3)  The  State  agency  will  be  excluded 
from  any  allocation  of  Fiscal  Year  1989 
funds  which  may  take  place  in 
September  1989. 

Date:  May  17, 1969.  ' 

G.  ScoN  Dunn, 

Acting  Administrator,  Food  and  Nutrition 

Service. 
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AOENCV:  Employment  and  Training 
Administration,  Labor. 

ACnON:  Final  rule. 

summary:  This  dociunent  adopts  as  a 
final  rule,  without  change,  the  definition 
of  the  term  "justifiable  cause"  as  a 
reason  for  excusing  adversely  affected 
workers  fit>m  participating  in  a  job 
search  program  as  is  required  under  the 
1986  Amendments  to  the  trade 
adjustment  assistance  program.  The 
definition  was  published  as  an  interim 
final  rule,  with  a  request  for  comments, 
and  became  effective  on  September  23, 
1988.  Three  printing  errors  in  Part  617 
are  also  corrected  in  this  document 

EFFECnvi  date:  September  23, 1988. 

FOR  FURTHER  INFORMATION  CONTACR 

Glenn  M.  Zech,  Deputy  Director,  Office 
of  Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  "D"  Street,  NW.,  Washington, 


DC  20213;  telephone:  (202)  376-2646  (this 
is  not  a  toll  free  number). 

SUFPLEMCNTARV  INFORMATION: 

Extensive  amendments  to  the  trade 
adjustment  assistance  program  for 
workers  were  made  in  the  "Trade 
Adjustment  Assistance  Reform  and 
Extension  Act  of  1986"  which  was 
contained  in  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985  (the 
"1986  Amendments").  Among  die  1986 
Amendments  was  a  new  requirement 
that  adversely  affected  workers  filing 
claims  for  trade  readjustment 
allowances  must  participate  in  a  job 
search  program  as  defined  in  the 
amendments,  and  that  a  worker  who, 
without  justifiable  cause,  failed  to  begin 
participation  in,  or  ceased  to  participate 
before  completing,  a  job  search  program 
would  be  ineligible  for  trade 
readjustment  allowances. 

A  proposed  rule  for  implementing  the 
1988  Amendments,  including  the  job 
search  program  requirement,  was 
published  in  the  Federal  Register  on 
October  22, 1987,  at  52  FR  39586.  A 
commenter  on  the  proposed  rule  noted 
that  a  definition  of  the  term  "justifiable 
cause"  was  not  included  in  the  proposal. 
The  final  rule,  which  included  a 
definition  of  "justifiable  cause"  for  the 
purposes  of  the  job  search  program 
requirement,  was  published  on  August 
24, 1988,  effective  September  23, 1988,  at 
53  FR  32344,  with  a  post-publication 
comment  period  on  the  definition  of 
"justifiable  cause"  ending  on  September 
23,1988. 

No  comment  was  received  on  the 
definition  of  "justifiable  cause". 
Accordingly,  the  definition  of 
"justifiable  cause"  is  adopted  as  a  final 
rule  without  change.  As  noted  in  the 
final  rule  published  on  August  24, 1988, 
this  definition  of  "justifiable  cause" 
became  effective  on  September  23, 1988. 

One  printing  error  is  corrected  in  20 
CFR  617.14(a)(2),  as  it  appeared  in  the 
final  rule  of  the  1986  Amendments 
which  was  published  on  August  24, 1988, 
at  53  FR  32349.  The  word  "subti-acted" 
in  the  last  sentence  of  paragraph  (a)(2) 
of  S  617.14  is  correctly  printed  in  this 
document. 

With  this  docimient  the  Department 
also  is  correcting  two  printing  errors  in 
20  CFR  617.55,  as  tiiey  appeared  in  the 
final  rule  of  the  1981  Amendments 
which  was  published  on  December  22, 
1986,  at  51  FR  45840, 45861.  As  published 
at  page  45861,  paragraphs  (a)(3]  and 
(a)(4)(i)  of  i  617.55  are  shown  as 


subclauses  of  paragraph  (a](2)(ii)(C]  of 
such  section.  'The  references  are 
redesignated  in  this  document 

Drafting  Information 

This  document  was  prepared  under 
the  direction  and  control  of  the  Director, 
Office  of  Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  "D"  Street  NW.,  Washington, 
DC  20213:  telephone:  (202)  376-2646  (tiiis 
is  not  a  toll-free  number). 

Classification — Executive  Order  12291 

The  final  rule  in  this  document  is  not 
classified  as  a  "major  rule"  under 
Executive  Order  12291  on  Federal 
Regulations,  because  it  is  not  likely  to 
result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Paperworii  Reduction  Act 

This  rule  is  not  subject  to  section 
3504(b)  of  the  Paperwork  Reduction  Act 
since  it  does  not  contain  a  collection  of 
information  request. 

Regulatory  Flexibility  Act 

No  regulatory  flexibility  analysis  is 
required  where  the  rule  "will 
not  *  *  *  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities."  5  U.S.C.  605(b).  The  definition 
of  the  term  "small  entity"  under  5  U.S.C. 
601(6)  does  not  include  States.  Since 
these  regulations  involve  an  entitlement 
program  administered  by  the  States,  and 
are  directed  to  the  States,  no  regulatory 
flexibility  analysis  is  required.  The 
Secretary  has  certified  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required. 

Catalog  of  Federal  Domestic  Assistance 
Numlier 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  at  No. 
17.245,  'Trade  Adjustment  Assistance — 
Workers." 

List  of  Subjecte  in  20  CFR  Part  617 

]ob  search  assistance,  Labor, 
Reemployment  services.  Relocation 


assistance,  Trade  readjustment  v 

allowances.  Unemployment 
compensation,  Vocational  education. 

Words  of  Issuance 

For  the  reasons  set  out  in  the 
preamble.  Part  617  of  Tide  20.  Code  of 
Federal  Regulations,  is  amended  as 
follows. 

PART  617— TRADE  ADJUSTMENT 
ASSISTANCE  FOR  WORKERS  UNDER 
THE  TRADE  ACT  OF  1974 

1.  The  authority  citation  for  Part  617 
continues  to  read  as  follows: 

Autlwrity:  19  U.S.C.  2320;  Secretary's  Ordei 
No.  3-81. 46  FH  31117. 

2.  The  last  sentence  of  paragraph 
(a)(2)  of  S  617.14  is  revised  to  read  as 
follows: 

§617.14    Maximum  amount  of  TRA. 

[a]  General  Rule.  *  *  *  * 

(2)  •  *  *  The  individual's  fuU 
entitiement  shall  be  subtracted  under 
this  paragraph,  without  regard  to  the 
amount,  if  any,  that  was  actually  paid  to 
the  individual  with  respect  to  such 
benefit  period. 


3.  The  last  sentence  of  paragraph 
(a)(3)  of  §  617.49  is  republished  to  read 
as  follows: 

9617.49   Job  Search  Program. 
(a)  Program  requirements.   '  •  * 
(3)  *  *  *.  For  purposes  of  this 
paragraph  (a)(3),  justifiable  cause  meant 
such  reasons  as  would  justify  an 
individual's  conduct  when  measured  by 
conduct  expected  of  a  reasonable 
individual  in  like  circtunstances, 
including  but  not  limited  to  reasons 
beyond  the  individual's  control  and 
reasons  related  to  the  individual's 
capability  to  enroll  in  an  approved  )SP 
or  complete  the  JSP. 


§617.55    (Amended] 

4.  The  designations  in  §  617.55(a). 
which  were  published  December  22. 
1986  at  51  FR  45861  and  20  CFR  Pari  617 

as  §§  617.55(a}(2)(ii)(C)(5)  and  [4)[!\  are 
redesignated  as  §§  617.55(a)(3]  and 
(4)(i),  respjectively. 

Signed  at  Washington  DC  on  May  5. 1989. 
Roberts  T.  lones. 

Assistant  Secretary  of  Labor 

|FR  Doc.  89-12338  Filed  5-22-89:  8:45  am) 
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DEPARTyENT  Of  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmMstratton 

21  CFR  Parts  5  and  520 

Dolagatlons  of  Authodty  and 
Organintion.  Contar  for  Dovtoos  and 
Radiologieal  HoaWi  (CDRH);  Oral 
Oosaga  Form  Now  Animal  Drugs  Not 
Subject  to  COiUHcatlon, 
SutfamottMttIno  Suatalned  Ralaaae 
Boluaaa;  Corroctlona 

AOINCV:  Food  and  Drug  Administration. 
ACTION:  Final  rule;  corrections. 


:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
Anal  rule  that  amended  the  regulations 
for  delegations  of  authority  relating  to 
responses  to  citizen  petitions  under  Part 
10  (54  FR 14796;  April  13. 1989).  The  title 
for  Ronald  G.  Chesemore,  the  authorized 
official  who  signed  the  document,  was 
typed  incompletely  as  "Acting 
Commissioner  for  Regulatory  Affairs." 
This  document  corrects  that  inadvertent 
error  to  add  the  word  "Associate" 
before  the  word  "Commissioner"  in  the 
title.  In  addition.  FDA  is  correcting  the 
flnal  rule  that  amended  the  animal  drug 
regulations  to  reflect  approval  of  a 
supplemental  new  animal  drug 
application  filed  by  Fermenta  Animal 
Health  Co.  (54  FR  14340;  April  11. 1989). 
The  title  for  Robert  C.  Livingston,  the 
authorized  official  who  signed  the 
document,  was  typed  incompletely  as 
"OfTice  of  New  Animal  Drug  Evaluation 
Center  for  Veterinary  Medicine."  This 
dociunent  corrects  that  inadvertent  error 
to  add  the  words  "Deputy  Director" 
before  the  word  "Office"  in  the  title. 
imCTtvi  DATCS:  The  effective  date  for 
the  amendment  to  21  CFR  Part  5 
continues  to  be  April  13, 1989.  The 
effective  date  for  the  amendment  to  21 
CFR  Part  520  continues  to  be  April  11. 
1989. 

TON  nmTHER  INFORMATION  CONTACT:  T. 
Rada  Proehl,  Regulations  Editorial  Staff 
(HFC-222).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857. 301-443-2994. 

SUrPLnMNTARY  INTORMATION:  The 

following  corrections  are  made: 

1.  In  FR  Doc.  80-8654,  appearing  at 
page  14796  in  the  Federal  Register  of 
Thursday.  April  13, 1989,  the  following 
correction  should  be  made:  On  page 
14797.  first  column,  at  the  end  of  the 
document,  Ronald  G.  Chesemore's  title 
is  corrected  to  read  "Acting  Associate 
Commissioner  for  Regulatory  Affairs". 

2.  In  FR  Doc.  89-8477,  appearing  at 
page  14340.  in  the  Federal  Register  of 
Tuesday.  April  11. 1989,  the  following 
correction  should  be  made:  On  page 


14341,  second  column,  at  the  end  of  the 
document.  Robert  C.  Livingston's  title  is 
corrected  to  read  "Deputy  Director. 
Office  of  New  Animal  Drug  Evaluation, 
Center  for  Veterinary  Medicine". 

Dated  May  17. 1968. 
|ohn  M.  Taylor. 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc  89-12286  Filed  5-22-80: 8:4S  am] 
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DEPARTMENT  OF  EDUCATION 

Offica  of  Elamantary  and  Saeondary 
Education 

34  CFR  Part  212 

Evan  Start  i 

Aomcv:  Department  of  Education. 
action:  Notice  of  availability  of 
document  entitied  "Even  Start 
Questions  and  Answers". 


r.  The  Secretary  of  the  U.S. 
Department  of  Education  announces  the 
availability  of  a  document  containing 
questions  and  answers  concerning  the 
new  Even  Start  discretionary  grant 
program. 

•UPMnMNTARV  tNTORMATMN:  Even 

Start  is  a  new  family-centered,  home- 
based  program  that  combines  adult 
literacy,  parent  education,  aiid  early 
childhood  education.  Final  regulations 
and  a  notice  inviting  applications  were 
published  on  March  23. 1988  (54  FR 
12138).  Because  the  program  is  new, 
local  educational  agencies  (LEAs) 
preparing  Even  Start  applications  may 
have  questions.  In  an  attempt  to  assist 
LEAs.  the  Parents  in  Education  Center, 
funded  through  Chapter  1.  has  prepared 
a  list  of  questions  and  answers.  The  list 
is  intended  as  an  aid  in  understanding 
the  purposes  and  requirements  of  the 
Even  Start  program.  While  the  document 
may  be  helpful  to  applicants,  it  has  no 
legal  effect  beyond  the  statute  and 
regulations  for  this  program. 

TO  ORDER:  Copies  of  "Even  Start 
Questions  and  Answers"  can  be  ordered 
from  thie  appropriate  regional  Chapter  1 
Technical  Assistance  Center,  as  follows: 

Region  A-  CT.  ME.  MA.  NH.  NJ.  PR.  RI, 
VT  RMC  Research  Corporation. 
Hampton,  NH,  1-800-256-0802 

Region  B:  DE.  DC,  IN,  KY.  MD,  MI.  OH. 
PA.  WV  Advanced  Technology, 
Indianapolis,  IN,  l-80(M56-2380 

Region  C:  AL,  FL,  GA,  MS,  NC.  SC  TN, 
VA  Educational  Testing  Service. 
Atlanta.  GA.  404-524-4501 


Region  D:  TL.  lA,  MN,  MO,  ND.  NE,  SD. 

WI  Research  ft  Training  Associates. 

Overiand  Parte  KS.  913-451-8117 
Region  E:  AR.  AZ,  CO.  LA,  KS,  NM,  OK. 

TX.  UT  RMC  Research  Corporation. 

Denver.  CO.  1-800-022-3636 
Region  f>  AK,  CA,  HL  ID,  MT.  NV.  OR. 

WA.  WY  RMC  Research  Corporation, 

Mountain  View.  CA,  1-800^451-4407 

TOR  PURTMCR  INTORMATION  CONTACT: 

Thomas  W.  Fagan,  Compensatory 
Education  Programs,  Office  of 
Elementary  and  Secondary  Education, 
U.S.  Department  of  Education.  400 
Maryland  Avenue,  SW.,  Washington, 
DC  20202.  Telephone:  (202)  732-4682. 

Dated:  May  18, 1989. 
Lauro  F.  Cavasoa, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
No.  84.213.  Even  Start) 

[FR  Doc.  89-12355  Filed  5-22-89: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart271 

[FRL-3S70-8) 

Wiaconain;  Hnal  Authorization  Of  Stata 
Hazardoua  Waate  Managamant 
Program 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule  on  application  of 

Wisconsin  for  program  revision. 

summary:  Wisconsin  has  applied  for 
final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  United  States 
Environmental  Protection  Agency  (U.S. 
EPA)  has  reviewed  Wisconsin's 
application  and  has  reached  a  decision 
that  Wisconsin's  hazardous  waste 
program  revisions  satisfy  all  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus.  U.S.  EPA  is 
granting  fmal  authorization  to 
Wisconsin  to  operate  its  expanded 
program,  subject  to  authority  retained 
by  U.S.  EPA  under  the  Hazardous  and 
Solid  Waste  Amendments  of  1984. 
EFFECTIVE  DATE:  Final  authorization  for 
Wisconsin  shall  be  effective  at  1:00  p.m.. 
on  June  6, 1989. 

FOR  FURTHER  INFORMATION  CONTACT. 

Brian  Barwick.  Wisconsin  Regulatory 
Specialist,  U.S.  Environmental 
Protection  Agency,  Region  V,  Waste 
Management  Division,  Office  of  RCRA, 
Program  Management  Branch. 
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Regulatory  Development  Section,  5HR- 

JCK-13,  230  South  Dearborn,  Chicago. 

Illinois  60604.  (312)  886-6085,  FTS  8-886- 

6085. 

SUPPLEMENTARY  INFORMATION:  . 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  RCRA,  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  at  least  equivalent  to.  and 
consistent  with,  the  Federal  hazardous 
waste  program.  In  addition,  as  an 
interim  measure,  the  Hazardous  and 
Solid  Waste  Amendments  of  1984  (Pub. 
L.  98-616,  November  8, 1984,  hereinafter 
HSWA)  allow  States  to  revise  their 
programs  to  become  substantially 
equivalent  to  RCRA  requirements 
promulgated  tmder  HSWA  authority.  A 
State  exercising  this  option  receives 
"interim  authorization"  for  the  HSWA 
requirements  under  section  3006(g)  of 
RCRA,  42  U.S.C.  6926(g).  and  later 
applies  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occtir.  Most  commonly.  State  program 
revisions  are  necessary  because  of 
changes  to  U.S.  EPA's  regulations  in  40 
CFR  Parts  260-268  and  124  and  27a 

B.  Wisomsui 

Wisconsin  initially  received  final 
authorization  on  January  31. 1986.  On 
June  30. 1987,  and  July  23, 1987. 
Wisconsin  submitted  program  revision 
applications  for  additional  program 
approvals.  On  September  21, 1987.  U.S. 
EPA  published  a  proposal  to  approve 
Wisconsin's  program  revision 
applications  in  accordance  with  40  CFR 
271.21(b)(4). 

U.S.  EPA  has  reviewed  Wisconsin's 
applications  and  has  made  a  final 
decision  that  Wisconsin's  hazardous 
waste  program  revisions  satisfy  all  the 
requirements  necessary  to  qualify  for 
final  authorization.  U.S.  EPA  received 
one  comment  diuing  the  public  comment 
period  which  began  September  21, 1987. 
and  ended  October  21, 1987.  That 
comment  endorsed  U.S.  EPA's  proposal 
to  approve  Wisconsin's  program 
revision  applications.  Consequently, 
U.S.  EPA  is  granting  final  authorization 
for  the  additional  program  modifications 
to  Wisconsin. 

The  September  21, 1987,  proposal 
explained  that  approval  of  Wisconsin's 
program  revision  applications  was 
contingent  on  the  signing  by  the 
Secretary  of  the  Wisconsin  Department 
of  Natural  Resources  ( WDNR)  of  certain 
regulations  in  substantially  the  same 


form  as  they  were  approved  and 
adopted  by  the  Natural  Resources  Board 
(NRB).  The  Secretary  of  the  WDNR 
signed  those  regulations  in  the  same 
form  as  approved  and  adopted  by  the 
NRB.  The  regulations  became  effective 
in  Wisconsin  on  April  1, 1988. 

Wisconsin  mil  be  authorized  to  carry 
out,  in  lieu  of  the  Federal  program,  those 
provisions  of  the  State's  program  which 
are  analogous  to  the  following 
provisions  of  the  Federal  program: 


Federal  Provisioo 

Analogmn  State 
Provision 

Interim  Status  Standards 
ApplicatJtIity  (49  FR, 

Code,  sections  NR 

46095.  November  21. 

181:  .42  and  .53 

1984) 

(effective  April  1. 

1988). 

Definition  of  Solid  Waste 

Wisconsin  Statutes. 

(50  FR.  614.  January 

sections  144:  .01 

4.1965) 

(4)(m);  .01(5);  .01(15); 

.61(3):  and.  .61(10) 

(1965-86);  Waconsin 

sections  NR  181: 

.04(6r);  .04(22); 

.04(51):  .04(52m); 

04<61g):  04(78g); 

.04(78r);  .04(93); 

.04(98):  .12;  .16;  .17; 

.19;  .415(2);  .42(1Ha)7; 

.43;  .45(1):  .46(1);  and. 

.46(5)  (effective  April 

1.  1988). 

Availability  of  mformation 

Wisconsin  Statutes. 

(Section  3006(f)  of 

sections  19:  .32(2); 

RCRA,  42  use. 

.36(3);  .35(4);  .36; 

6926(f)) 

.37(1);  and.  .37(2) 

(1985-86);  Wisconsin 

Statutes,  sections  144: 

.431(1);  .431(2)(d); 

.433;  and  .70  (1985- 

86);Wsconsin 

Administrative  Code. 

sections  NR  2:  .19; 

.195(1):  and,  .195(5) 

(effective  April  1. 

1964). 

State  regulatory  revisions 

Wisconsin  Statutes. 

analogous  to  40  CFR 

sections  19:  .32(2) 

Pail  124  as  required 

and,  32(5)  (1985-86); 

by40CFR271.14(t)- 

Wisconsin  SUtutes, 

(aa) 

sections  144:  .44(4m) 

and.  .645  (1985-86); 

Wisconsin  Statutes. 

section  227.51  (1985- 

86);  Wisconsin 

Administrative  Code. 

sections  NR  181: 

.56(2)  and.  .56 

(effective  April  1. 

1988). 

The  September  21, 1987,  proposal 
includes  a  detailed  discussion  of  the 
revisions  for  which  U.S.  EPA  is  granting 
Wisconsin  final  authorization.  (52  FR. 
35453,  September  21, 1987). 

U.S.  EPA  will  suspend  issuance  of  any 
further  permits  under  the  RCRA 
provisions  covered  by  this  authorization 
on  June  6, 1989.  the  effective  date  of 
authorization  for  Wisconsin's  program 
revisions.  However,  U.S.  EPA  will 
administer  hazardous  waste  permits,  or 


portions  of  permits,  that  it  issued  under 
these  provisions  before  June  6. 1989.  U.S. 
EPA  previously  suspended  issuance  of 
permits  for  other  provisions  on  January 
30, 1986.  the  effective  date  of 
authorization  for  Wisconsin's  base 
RCRA  program. 

Wisconsin  is  not  authorized  to 
operate  the  Federal  program  on  Indian 
lands.  This  authority  remains  with  U.S. 
EPA. 

C  Effect  of  HSWA  on  Wisconsin's 
Autboiization 

Before  the  Hazardous  and  Solid 
Waste  Amendments,  a  State  with  Final 
authorization  administered  its 
hazardous  waste  program  instead  of,  or 
entirely  in  lieu  of,  the  Federal  program. 
Except  for  enforcement  provisions,  the 
Federal  requirements  no  longer  applied 
in  the  authorized  State,  and  U.S.  EPA 
could  not  issue  permits  for  any  facilities 
the  State  was  authorized  to  permit. 
When  new  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obligated  to 
obtain  equivalent  authority  within 
specified  time  frames.  New  Federal 
requirements  did  not  take  effect  in  an 
authorized  State  tmtil  the  State  adopted 
the  requirements  as  State  law. 

In  contrast,  tmder  the  amended 
section  3006(gl  of  RCRA,  42  U.S.C. 
6926(g),  new  HSWA  requirements  and 
prohibitions  take  effect  in  authorized 
States  at  the  same  time  as  they  take 
effect  in  non-authorized  States.  U.S. 
EPA  carries  out  those  requirements  and 
prohibitions  in  authorized  States, 
including  the  issuance  of  full  or  partial 
permits,  until  U.S.  EPA  grants  the  State 
authorization  to  do  so.  States  must  still 
adopt  HSWA-related  provisions  as 
State  law  to  retain  final  authorization. 
Meanwhile,  the  HSWA  provisions  apply 
in  authorized  States. 

As  a  result  of  the  HSWA,  there  is  a 
dual  State/Federal  regulatory  program 
in  Wisconsin.  To  the  extent  HSWA  does 
not  affect  the  authorized  State  program, 
the  State  program  will  operate  in  lieu  of 
the  Federal  program.  To  the  extent 
HSWA-related  requirements  are  in 
effect,  U.S.  EPA  will  administer  and 
enforce  those  HSWA  requirements  in 
Wisconsin  imtil  the  State  is  authorized 
to  do  so.  Among  other  things,  this  will 
entail  the  issuance  of  Federal  RCRA 
permits  for  those  HSWA  requirements 
for  which  the  State  is  not  yet  authorized. 

Once  U.S.  EPA  authorizes  the  State  to 
carry  out  a  HSWA  requirement  or 
prohibition,  the  State  program  in  that 
area  will  operate  in  lieu  of  the  Federal 
provision  or  prohibition.  Until  that  time, 
the  State  may  assist  U.S.  EPA's 
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implementation  of  the  HSWA  under  a 
Cooperative  Agreement 

Today's  rulemaking  includes 
authorization  of  Wisconsin's  program 
for  one  HSWA  requirement:  Availability 
of  Infonnation  (section  300e(f)  of  RCRA. 
42  U.S.C.  6026(0)  which  is  a  HSWA 
requirement  Any  State  requirement  that 
is  more  stringent  than  a  Federal  HSWA 
provision  will  remain  in  effect  thus, 
regulated  handlers  must  comply  with 
any  more  stringent  State  requirements. 
U.S.  EPA  published  a  Federal  Register 
notice  explaining  in  detail  the  HSWA 
and  its  affect  on  authorized  States  (50 
FR.  28702-28755.  July  15. 1985). 

D.  DedsioD 

I  conclude  that  Wisconsin's  program 
revision  applications  meet  all  ihe  RCRA 
statutory  and  regulatory  requirements. 
Accordingly,  U.S.  EPA  grants  Wisconsin 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 
Wisconsin  now  has  responsibility  for 
permitting  treatment  storage,  and 
disposal  facilities  within  its  borders  and 
canying  out  other  aspects  of  the  RCRA 
program.  This  responsibility  is  subject  to 
the  limitations  of  its  program  revision 
applications  and  previously  approved 
authorities.  Wisconsin  also  has  primary 
enforcement  responsibilities,  although 
U.S.  EPA  retains  the  right  to  conduct 
inspections  under  section  3007  of  RCRA 
and  to  take  enforcement  actions  under 
sections  3008, 3013.  and  7003  of  RCRA. 

E.  Codificatioa  in  Part  272 

On  February  21, 1980.  U.S.  EPA 
published  a  Federal  Register  notice 
which  codifled  the  Wisconsin  hazardous 
waste  program  that  was  in  effect  when 
U.S.  EPA  granted  Wisconsin  flnal 
authorization  (see  54  FR  7422).  One  of 
the  reasons  U.S.  EPA  codified 
Wisconsin's  hazardous  waste  program 
was  to  provide  the  public  with  notice  of 
the  scope  of  Wisconsin's  autiiorized 
program.  In  a  future  Federal  Register 
notice.  U.S.  EPA  will  codify  Wisconsin's 
revised  hazardous  waste  program.  In  the 
interim.  U.S.  EPA  intends  that  the  table 
in  PART  B  of  this  Federal  Register  will 
serve  as  notice  to  the  public  of  the  scope 
of  the  revisions  to  the  previously 
codified  Wisconsin  program. 

Complianca  WOh  Executive  Older  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  die  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b).  I  hereby  certify  that  Uiis 


authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  die 
applicability  of  certain  Federal 
regulations  in  favor  of  Wisconsin's 
program  thereby  eliminating  duplicate 
requirements  for  handlers  of  hazardous 
waste  in  the  State.  It  does  not  inqMse 
any  new  burdens  on  small  entities.  This 
rule,  therefore,  does  not  require  a 
regulatory  flexibility  analysis. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  infonnation  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste. 
Incorporation  by  reference,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(8),  3006.  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  (42  U.S.C  eei2(a),  6626.  and 
e074(b]]. 

Dated:  April  19, 198U. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
(FR  Doc  ae-12323  Hied  5-22-89;  8:45  am] 
aajjNaoooc( 


FEDERAL  COyMUNICATIONS 
COMMISSION 

47CFRP»rt73 

(MM  Dodiet  No.  8»-416;  RM-6426] 

Radio  Broadcasting  ServlCM;  Poarton, 
GA 

aqency:  Federal  Conununications 

Commission. 

action:  Final  rule. 


r.  This  docxmient  allots  Channel 
270A  to  Pearson,  Georgia,  as  that 
coRununity's  first  local  FM  service,  at 
the  request  of  Albert  E.  Harper  d/b/a/ 
Harper  Broadcasting.  Channel  270A  can 
be  allotted  to  Pearson  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  2.5  kilometers  (1.6 
miles)  west  to  avoid  a  short-spacing  to 


Station  WZAT(FM).  Channel  271C 

Savannah,  Georgia.  The  coordinates  for 

this  allotment  are  North  Latitude  31-17- 

38  and  West  Longitude  82-52-51.  With 

this  action,  this  proceeding  is    . 

terminated. 

DATls:  Effective  June  29, 1989.  The 

window  period  for  filing  applications 

will  open  on  June  30, 1988,  and  close  on 

July  31, 1989. 

FOR  FURTHEN  INFORMATION  CONTACT: 

Nancy  J.  Walls,  Mass  Media,  (202)  634- 

6530. 

•UFPUEMCNTARV  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-416, 
adopted  May  3, 1989,  and  released  May 
15. 1989.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
die  FCC  Dockets  Branch  (Room  230), 
1919  M  Sti%et  NW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AutlMHity:  47  U.S.C.  154,  303. 

S  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  by  adding 
Pearson,  Georgia,  Channel  270A. 
Kail  A  Kenringer, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  89-12238  Filed  5-22-89:  8:45  am] 
BtLUNO  COOE  S71S-01-M 


47  CFR  Part  73 

[MM  Docket  Na  88-436;  RM-83S9] 

Radio  Broadcasting  Services; 
Vakiosta,GA 

AOENCV:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


r:  This  document  substitutes 
Channel  244C2  for  Channel  244A  at 
Valdosta,  Georgia,  and  modifies  the 
license  of  Station  WZLS(FM]  to  specify 
operation  on  the  higher  class  co- 
channel,  as  requested  by  Multi-Media 
Broadcasting,  Inc.  Channel  244C2  can  be 
allotted  to  Valdosta  in  compliance  with 
the  Commission's  minimum  distance 


separation  requirements  with  a  site 
restriction.  The  coordinates  for  this 
allotment  are  North  Latitude  30-53-12 
and  West  Longitude  83-23-36.  With  this 
action,  this  proceeding  is  terminated. 

EFFECnVE  DATE  June  29, 1989. 

FOR  FURTHER  MFORMATION  CONTACT: 

Nancy  J.  Walls,  Mass  Media,  (202)  634- 
6530. 

SUFFIEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-436, 
adopted  May  3, 1989,  and  released  May 
15, 1989.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Sti«et,  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Sti^et  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  tiie  Table  of  FM 
Allotments  for  Valdosta,  Georgia,  is 
amended  by  removing  Channel  244A 
and  adding  Channel  244C2. 

Kari  A  Kensinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  89-12240  Filed  5-22-89:  8:45  am] 

BiLUNO  COOE  •712.41-M 

47  CFR  Part  73 

[MM  Docket  Na  87-294;  RM-5733] 

Radio  Broadcasting  Services; 
Jefferson  City  and  Vandalla,  MO 

agency:  Federal  Commimications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  substitutes 
FM  Channel  261C2  for  Channel  261A  at 
Jefferson  City,  Missouri,  and  modifies 
the  license  of  Station  KJMO-FM.  This 
action  is  taken  in  response  to  a  petition 
filed  by  Triple  D.  Properties.  The 
coordinates  for  Channel  261C2  at 
Jefferson  City  are  38-28-35  and  92-20-19 
which  include  a  site  restriction  18.3 
kilometers  southwest  of  the  community. 
To  acconunodate  the  upgrade  at 
Jefferson  City,  it  is  necessary  to  make  a 
substitution  in  Vandalia,  Missouri. 


Channel  282A  can  be  substituted  lor 
Channel  281A  at  Vandalia  at  the  current 
site  of  Station  iCLRK.  The  coordinates 
for  Channel  282A  at  Vandalia  are  39-19- 
00  and  91-28-22.  With  this  action,  this 
proceeding  is  terminated. 
effective  date:  June  29, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 

Kathleen  Scheuerie,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPtEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-294, 
adopted  May  3, 1989,  and  released  May 
15, 1989.  The  full  text  of  tills  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
tiie  FCC  Dockets  Branch  (Room  230). 
1919  M  Sti-eet  NW.  Washington.  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800. 2100  M  Street  NW.  Suite 
140.  Washington.  DC  30037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 


$73,202    [Amended] 

2.  In  §  73.202(b),  tiie  Table  of  FM 
Allotments,  is  amended  under  Missouri, 
by  removing  Channel  261A  and  adding 
Channel  261C2  at  Jefferson  City  and  by 
removing  Channel  261A  and  adding 
Channel  282A  at  Vandalia. 

Federal  Communications  Commission. 
Kari  Kensinger. 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc  89-12239  Filed  5-22-89: 8:45  am] 

BUXma  CODE  S712-01-M 


47  CFR  Part  73 

[MM  Docket  Na  88-356;  RM-6324] 

Radio  Broadcasting  Service^ 
Dahlonega,  GA  and  Murptiy,  NO 

agency:  Federal  Communications 
Conmiission. 

ACTION:  Final  rule. 

SUMMARY:  This  doomient  allots  Channel 
282A  at  Dahlonega,  Georgia  as  that 
community's  first  local  FM  service,  at 
the  request  of  Andrews  Broadcasting 
Company.  Channel  282A  can  be  allotted 
to  Dahlonega  in  compliance  with  the 
minimum  distance  separation 


requirements  with  a  site  restriction  of  8 
kilometers  (5  miles)  northwest  of  the 
city  to  avoid  short-spacing  to  Station 
WBBQ{FM),  Channel  282a  Augusta. 
Georgia.  The  coordinates  for  this 
allotment  are  34-35-06  and  84-02-37.  In 
addition,  the  Commission  substitutes 
Channel  274A  for  Channel  282A  at 
Murphy,  North  Carohna.  and  modifies 
the  construction  permit  of  Station 
WCNG  to  specify  Channel  274A. 
Channel  274A  can  be  allotted  to  Murphy 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  and  can  be  used  at  Station 
WCNG's  present  construction  permit 
site.  The  coordinates  for  this  allotment 
are  35-07-12  and  84-02-06.  Witii  tiiis 
action,  this  proceeding  is  terminated. 

DATES:  Effective  June  29. 1989;  The 
window  period  for  filing  applications  for 
Channel  282A  at  Dahlonega,  Georgia 
will  open  on  June  30, 1989.  and  close  on 
July  31. 1988. 

FOR  FURTHER  MFORMATION  CONTACT 

Nancy  J.  Walls.  Mass  Media.  (202)  634- 
6530. 


SUPPIEMENTARY  ITDRMATWN:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-356. 
adopted  May  3, 1989,  and  released  May 
15. 1989.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Sti«et  NW.,  Washington.  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  fixim  the 
Conunission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-380a  2100  M  Sti«et  NW..  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting^ 

PART  73-[  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

§73J202    [Amended] 

2.  Section  73.202(b),  tiie  Table  of  FM 
Allotments  is  amended  by  adding 
Dahlonega.  Georgia,  Channel  282A.  and 
by  removing  Channel  282A  at  Murphy. 
North  Carolina,  and  adding  Channel 
274A. 

Kari  A  Kenaiiiger. 

Chief  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  89-12241  FUed  5-22-89:  8:45  am) 

BHXINQ  COM  t712-01-M 
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DEPARTMEMT  OF  DEFENSE 

QENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1. 3, 4, »,  15. 37. 43.  and 
52 

(F«<toral  AequtaMen  Orcutar  S4-47] 

Federal  AcquiaMon  Regulation  (FAR); 
Procurement  Integrity:  Delay  of 
Effactiva  Date  and  Correction 

iMMWCiaa;  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACnOM:  Delay  of  effective  date  of 
interim  rule  and  correction. 


:  This  document  extends  to 
July  16. 1989,  the  effective  date  of 
Federal  Acquisition  Circular  (FAC)  84- 
47  published  in  the  Federal  Register  on 
Thursday.  May  11. 1989  (54  FR  20488) 
and  the  correction  published  on 
Tuesday,  May  16, 1989  (54  FR  21066). 
Pub.  L  101-28.  dated  May  15, 1989, 
delayed  to  July  16, 1989.  die 
implementation  date  of  sec.  6  of  the 
OFPP  Act  Amendments  of  1988. 
tmcnvi  DATE  The  effective  date  has 
been  delayed  to  July  16, 1989. 
ran  nNTTNCii  mrownATiON  coNTAcr. 
Margaret  A.  Willis.  FAR  Secretariat. 
Room  4041.  OS  Building,  Washington, 
DC  20405,  (202)  523^755.  Please  cite 
FAC  84-17. 

aUPfUIMNTAIIV  mvommation:  In  FR 
Doc  89-11472,  published  May  11, 1989, 
remove  the  date  "May  16. 1988"  and 
Insert  "July  16. 1989"  in  subsection 
3.104-2,  in  3.104-4(c){3)  and  (d).  four 
places  in  3.104-9,  in  the  provision  at 
52.203-8.  and  in  the  clause  52.203-9. 

In  FR  Doc.  89-11770.  published  May 
16, 1989.  in  the  FAC  Item  description. 
Procurement  Integrity,  remove  the  last 
three  paragraphs  of  the  FAC  Item 
desctipdon  and  insert  in  their  place  the 
following:  "Except  as  provided  herein 
with  respect  to  sealed  bid  procurements, 
all  requirements  of  this  interim  rule 
apply  to  all  contracts  awarded,  or 
contract  modifications  executed,  on  or 
after  July  16, 1989.  For  a  sealed  bid,  if 
bids  have  been  opened  and  award  is  not 
made  before  July  16, 1989,  the  clauses  at 
52.203-9  and  52.203-10  are  not  required 
to  be  included  in  any  resultant  contract 
at  time  of  contract  award.  However,  the 
certiflcates  required  by  3.104-0  and 
52.203-8  must  still  be  obtained  prior  to 
contract  award,  and  the  clause  at 
52.237-9,  where  applicable,  must  still  be 


incorporated  into  any  contract  awarded 
on  or  after  July  16, 1989." 

For  the  Department  of  Defense  only: 
Where  the  date  set  for  receipt  of  best 
and  final  offers  has  passed,  the 
obtaining  of  a  second  or  subsequent 
best  and  final  offer  solely  for 
compliance  with  this  rule  does  not 
require  the  special  approvals  required 
by  DFARS  215.611. 

List  of  Subjects  in  48  CFR  ParU  1, 3. 4. 9, 
IS,  37. 43.  and  52 

Government  procurement. 

Dated:  May  18, 1989. 
Hairy  8.  Rodiuki. 

Acting  Director,  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore,  48  CFR  Parts  3  and  52  are 
amended  as  set  forth  below: 

PARTS  3  AND  52— [AMENDED] 

1.  The  authority  citation  for  48  CFR 
Parts  3  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C 
Chapter  137;  and  42  U.S.C.  2473(c). 

3.104-2. 3.104-4. 3.104-9. 52.203-8. 52.203- 
9   [Amended] 

2.  In  the  locations  listed  below, 
remove  "May  16. 1989"  and  insert  in 
each  place  "July  16, 1989": 

3.104-2 

3.104-4{c)(3) 

3.104-«(d) 

3.104-9(a)  in  two  places 

3.104-9(b)(iii] 

3.104-9(c)(2)  in  the  certificate  in  the 

footnote  to  paragraph  (i) 
52.203-8(b)  in  the  provision  in  die 

footnote  to  paragraph  (1) 
52.203-9(c)  in  the  clause  in  the  footnote 

to  paragraph  (1) 

[FR  Doc  88-12391  Filed  5-22-89;  8:45  am) 

MUJNO  COOC  MM-JC-M 


48  CFR  Parte  201. 203,  and  208 

Department  of  Defence  Federal 
Acqulaltlon  Regulation  Supplement; 
Procurement  Integrity 

AQENCY:  Department  of  Defense  (DOD). 
action:  Final  rule:  effective  date. 

summary:  The  purpose  of  this  document 
is  to  establish  the  new  effective  date  of 
the  final  rule  on  Procurement  Integrity. 

EFFECTIVE  DATE:  July  16, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council.  (202)  697-7266. 
SUPPLEMENTARY  INFORMATION: 


A.  Bedcground 

The  Department  of  Defense  issued  a 
final  rule  in  the  Federal  Register  on  May 
16, 1989  (54  FR  21067),  revising  die 
proposed  rule  on  Procurement  Integrity, 
published  at  54  FR  12566.  The  effective 
date  of  the  final  rule  is  hereby  changed 
to  July  16, 1989,  to  accommodate  Pub.  L. 
101-28,  which  delayed  the  effective  date 
of  section  6(b)  of  the  Office  of  Federal 
Procurement  Policy  Act  Amendments  of 
1988  (Pub.  L  100-679}  until  July  16, 1989. 
ChariM  W.  Lloyd. 

Executive  Secretary,  Defense  Acquisition 
Regulatory  Council 
[FR  Doc.  89-12266  Filed  5-22-89;  8:45  am] 

BiUINO  CODE  3S10.01-M 


48  CFR  Parte  225  and  252 

Department  of  Defence  Federal 
AcquMtion  Regulation  Supplement; 
Restriction  on  Procurement  From 
ToetiilM  Corp.  and  Kongatierg 
VapanfalNlkk 

agency:  Department  of  Defense. 
action:  Cancellation  of  interim  rule. 

SUMMARY:  Coverage  on  the  Restriction 
on  Procurement  from  Toshiba 
Corporation  and  from  Kongsberg 
Vapenfabrikk  was  published  in  the 
Federal  Register  as  an  interim  rule  on 
March  21. 1988  (53  FR  9118)  and 
corrected  on  March  30, 1988  (53  FR 
10250).  That  coverage  is  hereby 
canceled  as  the  coverage  now  appears 
in  the  Federal  Acquisition  Regulation 
(FAC  84-46,  54  FR  19812). 

FOR  FURTHER  INFORMATION  CONTACR 

Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,  (202)  697-7266. 

List  of  Subjecte  in  48  CFR  Parts  225  and 
252 

Government  procurement 

Charles  W.  Lloyd, 

Executive  Secretary.  Defense  Acquisition 
Regulatory  Council. 

Accordingly.  48  CFR  Parts  225  and  252 
are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Paris  225  and  252  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202, 
DOD  Directive  5000.35,  and  DOD  FAR 
Supplement  201.301. 

PART  225— FOREIGN  ACQUISITION 

225.701 1    ( Removed  and  Reserved] 

2.  Section  225.7011  is  removed  and  the 
section  marked  [Reserved]. 


PART  252— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.225-7026  and  252.225-7027 
(Removed  and  Reserved] 

3.  Sections  252.225-7026  and  252.225- 
7027  are  removed  and  the  sections 
marked  [Reserved]. 

(FR  Doc.  8»-12267  Filed  5-22-89;  &45  am] 

BILLINQ  CODE  MW-Ot-M 

48  CFR  Part  247 

(Defense  AcquisitkMi  Circular  (DAG)  88-6] 

Department  of  Defence  Federal 
Acquialtion  Regulation  Supplement; 
Regulatory  and  Miscellaneous 
Amendmente 

aoency:  Department  of  Defense  (DoD). 
action:  Final  rules  and  interim  rules  as 
indicated:  correction. 

summary:  This  document  corrects  an 
interim  rule  on  ocean  transportation  by 
U.S.-Flag  vessels  which  was  published 
April  21, 1989  (54  FR  16111).  This  action 
is  necessary  to  add  text  which  was 
omitted  and  to  correct  a  typographical 
error. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  Defense  Acquisition 
Regulatory  Council,  ODASD(P)/DARS, 
OASD(P&L),  c/o  OUSD(A){M&RS). 
Room  3D139,  The  Pentagon, 
Washington,  DC  20301-3062.  telephone 
(202)  697-7266. 
ChariesW.Uoyd. 

Executive  Secretary,  Defense  Acquisition 
Regulatory  Council. 

Accordingly.  48  CFR  Part  247  is 
corrected  as  follows: 

247.571    [Corrected] 

1.  On  page  16118,  section  247.571  is 
corrected  by  adding  the  definition  "U.S.- 
flag  vessel"  at  the  end  of  the  section,  to 
read  as  follows:  "U.S.-Flag  vessel" 
means  a  vessel  of  the  United  States  or 
belonging  to  the  United  States,  including 
any  vessel  registered  or  having  national 
status  under  die  laws  of  the  United 
States. 

247.573-2    [Conected] 

2.  On  page  16119,  section  247.573-2  is 
corrected  by  substituting  in  the  first 
sentence  of  paragraph  (a)  the  words 
"Time  Charters"  in  lieu  of  the  words 
"Time  Charter";  and  by  adding  in  the 
parenthetical  phrase  of  paragraph 
(c)(3)(i)[A)  between  the  word  "be"  and 
the  word  "high"  the  word  "so". 

(FR  Doc  89-12265  Filed  5-22-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  219 

[FRA  Docket  Na  RSOfMt,  Notic*  Na  22] 
RIN  2130-AA43 

Alcohol/Dnig  Regulationa;  Revleed 
Compliance  Dates  and  MisceOaneoua 
Amendmente 

agency:  Federal  Railroad 
Administration  (FRA).  DOT. 
ACTION:  Final  rule. 

summary:  FRA  issues  amendments  to 
its  rule  on  Control  of  Alcohol  and  Drug 
Use  in  Railroad  Operations  to  revise 
mandatory  dates  for  compliance  with 
the  Transportation  Workplace  Drug 
Testing  Procedures,  a  rule  prohibiting 
non-medical  use  of  controlled 
substances,  and  requirements  regarding 
submission  and  implementation  of 
random  drug  testing  programs.  These 
amendments  are  necessary  to  provide 
for  orderly  implementation  of  drug 
testing  requirements. 

DATE:  These  final  rule  amendments  will 

be  effective  May  23, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Sam  Holley,  Alcohol  &  Drug  Program 
Manager  (RRS-10),  Office  of  Safety 
Enforcement  FRA,  Washington,  DC 
20590  (Telephone:  (202)  366-0501)  or 
Grady  Cothen,  Special  Counsel  (RCC-4). 
FRA,  Washington,  DC  20590  (Telephone: 
(202)  366-0767). 

SUPPLEMENTARY  INFORMATION:  On 

November  21, 1988,  FRA  published  in 
the  Federal  Register  a  final  rule  (53  FR 
47102]  making  certain  amendments  to  its 
regulations  on  control  of  alcohol  and 
drug  use  in  railroad  operations  (49  CFR 
Part  219).  The  amendments  added 
requirements  for  random  testing,  a 
prohibition  on  non-medical  use  of 
controlled  substances  at  any  time  (a 
"drug-free  rule"),  and  new  urine  drug 
testing  requirements  incorporating  the 
Transportation  Workplace  Drug  Testing 
Procedures  (53  FR  47002).  The  November 
21  issuance  included  the  following 
compliance  schedule: 

1988 

Nov.  21 Published       in       the       Federal 

Register. 

Dec.  21 Rule  becomes  effective  (technical 

effective  date). 
1989 

June  19 Railroads   must   submit   random 

testing  plans  for  approval. 

July  19 Prohibition  on  non-medical  drug 

use  effective;  Trans(>ortation 
Workplace  Drug  Testing  Proce- 
dures effective. 


Nov.  20. —  Railroads    must    begin    random 
testing. 


In  issuing  the  random  testing  rule  and 
associated  amendments.  FRA  indicated 
that  further  rulemaking  would  be 
required  to  conform  the  existing 
provisions  of  the  alcohol/drug 
regulations  to  the  new  requirements.  In 
addition,  the  Department's 
Transportation  Workplace  Drug  Testing 
procedures  were  issued  as  interim  final 
requirements,  with  invitation  for  further 
comments. 

Since  last  November,  work  has 
progressed  on  a  broad  front  to  resolve 
remaining  details  of  the  drug  testing 
requirements  and  achieve  early 
implementation.  However,  litigation 
regarding  FRA's  existing  program  did 
not  conclude  until  the  U.S.  Supreme 
Court  issued  its  decision  in  Skinner  v. 
Railway  Labor  Executives '  Association 
on  March  21. 1989.  Following  conclusion 
of  that  litigation,  FRA  immediately 
initiated  work  to  determine  its  impact 
and  to  weigh  the  further  steps  that  must 
be  taken  to  reconcile  the  current 
program  with  the  additional  regulatory 
provisions  issued  last  November. 
Further,  additional  work  has  been 
undertaken  to  refine  the  Transportation 
Workplace  Drug  Testiivg  Procedures, 
including  revision  of  the  urine  custody 
and  control  form.  These  initiatives  will 
be  brought  to  completion  over  the  next 
few  months  through  further  rulemaking. 
FRA  has  noted  the  need  to  provide 
additional  time  to  complete  these 
activities  and  for  the  railroads  to 
incorporate  any  further  guidance  into 
their  programs.  Similar  concerns  were 
raised  by  the  Association  of  American 
Railroads  in  a  request  for  postponement 
of  the  implementation  schedule  filed  on 
May  8, 1989. 

Accordingly,  FRA  is  adjusting  the 
compliance  schedule  to  ensure  that 
railroads  have  complete  and  current 
guidance  before  embarking  on  the  final 
stages  of  implementation.  Under  the 
adjusted  schedule,  all  railroads  will  be 
required  to  comply  with  the 
Transportation  Workplace  Drag  Testing 
Procedures  for  existing  testing  programs 
(pre-employment  and  reasonable  cause) 
by  October  2, 1989  (formerly  July  19, 
1989),  and  the  new  drug-free  rule  will 
become  effective  on  that  date  (formerly 
July  19, 1989). 

Class  I  freight  railroads,  the  National 
Railroad  Passenger  Corporation,  and 
railroads  providing  commuter  service 
will  be  required  to  submit  random 
testing  programs  for  approval  by 
October  2. 1989  (formeriy  July  19, 1989). 
and  to  implement  approved  programs 
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not  later  than  January  16, 1990  (formerly 
November  20. 1989). 

In  addition.  FRA  has  further  reviewed 
the  issue  of  compliance  by  smaller 
railroads  with  the  random  testing 
requirements  in  light  of  the  policies  of 
the  Regulatory  Flexibility  Act,  the 
compliance  schedules  set  by  the  other 
modal  administrations,  and  a  petition 
for  rulemaking  filed  by  the  American 
Short  Line  Railroad  Association  on 
behalf  of  its  member  railroads.  FRA  is 
persuaded  that  holding  smaller  railroads 
to  the  adjusted  schedule  applicable  to 
large  rail  systems  would  have  the 
following  adverse  effects: 

•  Small  railroads  would  be  required 
to  implement  random  testing  well  ahead 
of  other  similarly  situated  entities, 
putting  them  at  a  disadvantage  with 
respect  to  the  capacity  of  the  private 
market  to  provide  expert  services  in  the 
areas  of  collection,  medical  review  and 
quality  control. 

•  FRA  would  experience  significant 
difficulty  in  thoroughly  reviewing  small 
railroad  programs  and  providing 
technical  guidance  to  ensure  that 
programs  are  soundly  constructed. 

•  Employees  of  small  railroads,  which 
generally  have  less  experience  in  the 
field  of  drug  testing,  would  be  exposed 
to  unnecessary  risks  of  improperly 
implemented  procedures  because  of  the 
limited  time  available  for  training  and 
the  limited  capacity  of  FRA  to  monitor 
implementation. 

FRA  will  therefore  segment  the 
regulated  industry  for  purposes  of  a 
phased  compliance  schedule.  The 
deadline  for  submission  of  programs  by 
Qass  n  rail  carriers  will  be  April  2, 1990. 
with  implementation  of  approved 
programs  to  begin  not  later  than  July  2, 
1990.  Class  in  rail  carriers  subject  to 
random  testing  must  submit  programs 
not  later  than  July  2, 199a  and 
implement  approved  programs  not  later 
than  November  1. 1990.  Additional  time 
is  provided  for  review,  approval  and 
implementation  of  programs  fivm  the 
smallest  railroads  subject  to  these 
requirements  because  of  the  number  of 
programs  involved  and  the  need  to 
provide  special  guidance  to  those 
companies. 

The  date  on  which  foreign-based 
employees  may  be  subject  to  testing  is 
also  extended  to  January  1, 1991,  to 
provide  additional  time  for  the 
conclusion  of  Departmental  negotiations 
with  foreign  governments. 

Regulatory  Procedures 

FRA  finds  that  notice  and  opportunity 
for  comment  are  not  necessary  because 
the  effect  of  the  amendments  is  to 
provide  additional  time  for  compliance. 
FRA  also  finds  that  providing  such 


notice  would  be  contrary  to  the  public 
interest  because  regulated  entities 
would  be  compelled  to  expend  resources 
over  the  short  term  to  comply  with 
deadlines  that  clearly  must  be  adjusted. 
FRA  further  finds  that  there  is  good 
cause  for  making  the  rule  effective  in 
less  than  30  days  from  the  date  of 
publication,  since  the  amendments 
modify<current  regulatory  obligations 
and  do  not  impose  more  stringent 
requirements. 

This  final  rule  has  been  evaluated  in 
accordance  with  existing  regulatory 
policies.  It  is  neither  a  "major"  rule 
under  Executive  Order  12291  nor  a 
"significant"  rule  as  defined  under  DOT 
poUcies  and  procedures.  The 
amendments  contained  in  this  final  rule 
do  not  have  any  significant  paperwork. 
Federalism,  or  economic  impact.  To  the 
extent  that  any  such  impact  exists,  the 
amendments  will  lessen  regulatory 
burdens  by  increasing  the  time  available 
to  comply  with  regulations  previously 
issued.  Because  the  amendments  do  not 
have  any  significant  economic  impact, 
FRA  has  not  prepared  a  regulatory 
evaluation.  It  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  provisions  of  the 
Regulatory  FlexibUity  Act  (5  U.S.C.  60  et 
seq.). 

Ust  of  Subjects  in  49  CFR  Part  219 

Control  of  alcohol  and  drug  abuse. 
Railroad  safety. 

Therefore,  in  consideration  of  the 
foregoing.  Part  219,  title  49,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  21»-{  AMENDED] 

1.  The  authority  citation  for  Part  219 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  431, 437.  and  438,  as 
amended:  Pub.  L 10O-342;  and  49  CFR 
1.4J9(in). 

2.  Section  219.3  is  amended  by 
revising  paragraph  (c]  to  read  as 
follows: 

§219^    Application. 
•        *        *        <        * 

(c)(1)  Subpart  G  of  this  part  shall  not 
apply  to  any  person  for  whom 
compliance  with  that  subpart  would 
violate  the  domestic  laws  or  policies  of 
another  country. 

(2)  Subpart  G  is  not  effective  until 
January  1, 1901,  with  respect  to  any 
employee  whose  place  of  reporting  or 
point  of  departure  ("home  terminal")  for 
rail  transportation  services  is  located 
outside  the  territory  of  the  United 
States. 


3.  Section  219.102  is  revised  to  read  as 
follows: 

S  219.102    ProhMtiononabiiseof 
controNad  substances. 

On  and  after  October  2, 1969,  no 
employee  who  performs  covered  service 
may  use  a  controlled  substance  at  any 
time,  whether  on  duty  or  off  duty,  except 
as  permitted  by  S  219.103  of  this  subpart. 

4.  Section  219.601  is  amended  by 
revising  paragraphs  (a)  and  (d)(2)  to 
read  as  follows: 

S  219.601    RaHroad  random  tesUng 
programs 

(a)  Submission.  Each  railroad  shall 
submit  for  FRA  approval  a  random 
testing  program  meeting  the 
requirements  of  this  subpart.  A  Class  I 
railroad  (including  the  National  Railroad 
Passenger  Corporation)  or  a  railroad 
providing  commuter  passenger  service 
shall  submit  such  a  program  not  later 
than  October  2, 1989.  A  Class  II  railroad 
shall  submit  such  a  program  not  later 
than  April  2, 1990.  A  Class  UI  railroad 
(including  a  switching  and  terminal  or 
other  railroad  not  otherwise  classified) 
shall  submit  such  a  program  not  later 
than  July  2. 1990.  A  railroad  conunencing 
operations  after  the  pertinent  date 
specified  in  this  paragraph  shall  submit 
such  a  program  not  later  than  30  days 
prior  to  such  conmiencement  The 
program  shall  be  submitted  to  the 
Associate  Administrator  for  Safety, 
FRA,  for  review  and  approval  by  the 
Administrator,  ff,  after  approval,  a 
railroad  desires  to  amend  the  random 
testing  program  implemented  under  this 
subpart,  the  raiboad  shall  file  with  FRA 
a  notice  of  such  amendment  at  least  30 
days  prior  to  the  intended  effective  date 
of  such  action.  A  program  responsive  to 
the  requirements  of  this  section  or  any 
amendbnent  to  this  program  shall  not  be 
implemented  prior  to  approval. 
*        *        *        •        • 

(d)  Implementation. 


(2)  Each  Class  I  railroad  (including  the 
National  Railroad  Passenger 
Corporation)  and  each  railroad 
providing  commuter  passenger  service 
shall  implement  its  approved  random 
testing  program  not  later  than  January 
16, 1990.  Each  Class  II  railroad  shall 
implement  its  approved  random  testing 
program  not  later  than  July  2, 1990.  Each 
Class  III  railroad  (including  a  switching 
and  terminal  or  other  railroad  not 
otherwise  classified)  shall  implement  its 
approved  random  testing  program  not 
later  than  November  1, 1990.  In  the  case 
of  a  railroad  commencing  operations 
after  the  pertinent  date  set  forth  in 
paragraph  (a)  of  this  paragraph  for  filing 


of  a  program,  the  railroad  shall 
implement  its  approved  random  testing 
program  not  later  than  the  expiration  of 
60  days  from  approval  by  the 
Administrator  or  by  the  pertinent  date 
set  forth  in  this  paragraph,  whichever  is 
later. 

5.  Section  219.701  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§219.701    Standards  for  urina  drug  testing. 

(a)  On  and  after  October  2, 1989,  the 
conduct  of  urine  drug  testing  under 
Subparts  D,  F,  and  G  of  this  part  shall  be 
governed  by  this  subpart  and  Part  40  of 
Subtitle  A  of  this  title.  Laboratories 
employed  for  these  purposes  must  be 
certified  by  the  Department  of  Health 
and  Humtm  Services  under  that 
Department's  Mandatory  Guidelines  for 
Federal  Workplace  Drug  Testing 
Programs. 
•       •       •       •       * 

6.  Section  219.711  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§219.711    Confidentiality  of  test  results. 


(c)(1)  Effective  October  2, 1989.  results 
of  post-accident  toxicological  testing 
under  Subpart  C  of  this  part  are  reported 
to  the  railroad's  Medical  Review  Officer, 
and  the  raUroad  shall  treat  the  test 
results  as  subject  to  paragraph  (b)  of 
this  section,  except  where  publicly 
disclosed  by  FRA  or  the  National 
Transportation  Safety  Board. 

Issued  in  Washington,  DC,  on  May  19, 1989. 
Susan  M.  Coughlm, 
Acting  Administrator. 
(FR  Doc.  89-12490  FUed  S-19-89;  4:58  pm] 
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Federal  Highway  Administration 

49  CFR  Part  383 

RIN  212S-AC33 

Commercial  Driver  Testing  and 
Licensing  Standards;  Canadian 
Provinces  and  Territories 

aqency:  Federal  tlighway 
Administration  (FHWA),  DOT. 
action:  Final  rule;  technical 
amendment. 

summary:  This  technical  amendment 
inserts  into  regulatory  text  the  Federal 
Highway  Administrator's  determination 
that  commercial  drivers'  licenses  issued 
by  Canadian  jurisdictions  under  the 
Canadian  National  Safety  Code  meet 
the  commercial  driver  testing  and 


licensing  standards  contained  in  49  CFR 
Part  383.  Accordingly,  a  commercial 
driver's  hcense  issued  by  a  Canadian 
jurisdiction  in  conformity  with  the 
Canadian  National  Safety  Code  will  be 
considered  to  be  the  single  commercial 
driver's  license  for  operation  in  the 
United  States  by  Canadian  drivers. 
Also,  a  Canadian  driver  will  be 
prohibited  from  obtaining  any  driver's 
license  from  a  State  or  other  licensing 
jurisdiction  of  the  United  States. 

EFFECTIVE  DATE:  December  29, 198& 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jill  L.  Hochman.  Office  of  Motor 
Carrier  Standards,  (202)  366-MOl.  or  Mr. 
Paul  L  Brennan,  Office  of  Chief  Counsel 
(202)  366-1350,  Federal  Highway 
Administration,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  Office  hours  are 
&t)m  7:45  a.m.  to  4:15  p.m.  e.L,  Monday 
through  Friday,  except  legal  holidays. 

SUPPLEMENTARY  INFORMATION:  The 

Notice  entitied  "Commercial  Driver's 
License  Reciprocity  With  Canada," 
published  elsewhere  in  today's  Federal 
Registm,  provides  detailed  background 
information  on  the  agreement  between 
the  United  States  and  Canada  and  on 
the  Federal  Highway  Administrator's 
determination  as  codified  herein. 

The  FHWA  has  determined  Uiat  tiiis 
document  does  not  contain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  The 
amendment  in  this  document  is 
primarily  technical  in  nature  and  is 
needed  solely  to  update  the  regulations 
to  include  an  enabling  agreement 
between  the  government  of  Canada  and 
the  United  States.  For  these  reasons  and 
since  this  rule  imposes  no  additional 
burdens  on  the  States  or  other  Federal 
agencies,  the  FHWA  finds  good  cause  to 
make  this  regulation  final  without  prior 
notice  and  opportunity  for  comments 
and  without  a  30-day  delay  in  effective 
date  under  the  Administrative 
Procedure  Act  For  the  same  reasons, 
notice  and  opportunity  for  comment  are 
not  required  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  because  it 
is  not  anticipated  that  such  action  would 
result  in  the  receipt  of  useful 
information.  Accordingly,  this  final  rule 
is  effective  as  of  December  29, 1988. 

Since  the  changes  in  this  document 
are  primarily  technical  in  nature,  the 
anticipated  economic  impact  if  any,  is 
minimal.  Therefore,  a  full  regulatory 
evaluation  is  not  required.  For  the  above 
reasons  and  under  the  criteria  of  the 
Regulatory  FlexibiUty  Act  the  FHWA 
certifies  that  this  final  rule  will  not  have 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12812,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

The  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross-reference 
this  action  writh  the  Unified  Agenda. 

List  of  Subjecto  in  49  CFR  Part  383 

Commercial  driver's  license 
documents.  Commercial  motor  vehicles. 
Highways  and  roads.  Motor  carriers 
licensing  and  testing  procedures,  and 
Motor  vehicle  safety. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numl>er  20JH7,  Motor  Carrier 
Safety) 

Issued  on:  May  16, 1989. 
RJ).  Mocgan. 
Executive  Director. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  Tide  49,  Code  of 
Federal  Regulations,  Chapter  III, 
Subchapter  B,  as  set  forth  below. 

PART  383-COMMERCIAL  DRIVER'S 
LICENSE  STANDARDS; 
REQUiREIIENTS  AND  PENALTIES 
[AMENDED] 

1.  The  authority  citation  for  49  CFR 
Part  383  continues  to  read  as  follows: 

Authority:  Title  XD  of  Pub.  I^  99-S7a  100 
Stat.  3207-170:  49  U.S.C.  3102;  49  U.S.C  App. 
2505:  49  CFR  1.48. 

2.  Section  383.23  is  amended  by 
adding  a  footnote  to  the  end  of 
paragraph  (b)  to  read  as  follows: 

§383.23    Commercial  drtvMT's  Hcense. 

(b)  Exception.  •  •  •  > 

*        •        •        •        • 

(FR  Doc.  89-12259  Filed  5-22-89;  8:45  am| 
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'  Effective  December  29. 1984  the  Administrator 
determined  that  commercial  driven'  license*  issued 
by  Canadian  Provinces  and  Territories  in 
conformity  with  the  Canadian  National  Safety  Code 
are  in  accordance  with  the  standards  of  this  part. 
Therefore,  under  the  single  license  provision  of 
S  383.21.  a  driver  holding  a  commercial  driver's 
license  issued  under  the  Canadian  National  Safely 
Code  is  prohibited  from  obtaining  a  Nonresident 
CDU  or  any  other  type  of  driver's  license,  from  a 
State  or  other  jurisdiction  in  the  United  States. 
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OEPARTMEflT  OF  THE  MTERIOR 
Fish  and  WMIIfe  Servto* 

50CFRPart1« 

RM  101t-AB04 

Importation  or  SWpmont  of  ln|urious 
Wlkfflfe:  Mitten  Crabo 

AMNCv:  Fish  and  Wildlife  Service. 

Interior. 

action:  Pinal  rule. 


:  The  Fish  and  Wildlife  Service 
(Service)  amends  SO  CPR  16.13  by 
adding  mitten  crabs  (genus  Eriocheir), 
non-indigenous  crustaceans  of  the 
Family  Grapsidae,  to  the  list  of  injurious 
fish.  moUusks,  and  crustaceans.  By  this 
action,  the  Service  prohibits  importation 
into,  acquisition,  or  transportation  of 
live  mitten  crabs  or  viable  eggs  thereof 
between  the  continental  United  States, 
the  District  of  Columbia.  Hawaii,  the 
Commonwealth  of  Puwto  Rico,  or  any 
territory  or  possession  of  the  United 
States.  However,  live  mitten  crabs  or 
viable  eggs  thereof  can  still  be  imported 
by  permit  for  scientifia  medical, 
educational,  or  zoological  purposes,  or 
without  a  permit  by  Federal  agencies 
solely  for  their  own  use.  This  action  is 
necessary  to  protect  the  interests  of 
agriculture,  human  health  and  safety, 
and  existing  fish  and  wildlife  resources 
from  potential  adverse  effects  that  could 
result  from  purposeful  or  accidental 
introduction  and  subsequent 
establishment  of  naturally  reproducing 
mitten  crab  populations  into  ecosystems 
of  the  United  States. 
EFFIcnvt  DATE  June  22. 1989. 

AOONCn:  Division  of  Rsh  and  Wildlife 
Management  Assistance,  U.S.  Fish  and 
Wildlife  Service,  18th  and  C  Streets. 
NW.,  Washington.  DC  20240. 
FOn  FURTHHI  mTOIIMATION  CONTACT: 
Ms.  Lynn  B.  Stames,  Chief,  Division  of 
Fish  and  Wildlife  Management 
Assistance,  (703)  358-1718. 
SUPPLOKNTAIIV  WrORMATMN: 

Background 

On  November  14, 1988  (53  FR  45784), 
under  Authority  of  the  Lacey  Act  (18 
U.S.C.  42),  the  Service  proposed  to 
amend  50  CFR  Pari  16  to  add  mitten 
crabs  (genus  Eriocheir)  to  the  list  of 
injurious  wildlife  as  the  means  to 
prohibit  importation  of  live  crabs  or 
viable  eggs  thereof. 

The  proposed  rule  invited  comments 
for  45  days  with  the  coniment  period 
ending  on  December  29, 1988. 
Approximately  190  copies  of  the 
proposed  rule  were  mailed  to  various 
State  and  Federal  government  agencies, 


organixations,  associations,  and 
individuals  considered  possibly  to  have 
knowledge  of  mitten  crabs  or  a  vested 
interest  in  the  outcome  of  the  review 
process.  The  mailing  included,  but  was 
not  limited  to: 

— All  State  fish  and  game  agencies; 
— Conservation  agencies  of  all 

Canadian  Provinces  and  the 

Canadian  Wildlife  Service; 
— Conservation  agencies  of  Asian  and 

European  countries  where  mitten 

crabs  are  known  to  exist  in  the 

environment; 
— Domestic  and  foreign  conservation 

and  professional  organizations  and 

associations; 
— Academic  community; 
— ^Federal  agencies; 
— Aquacultiue  spedalists;  and 
— ^Business  organizations  including  the 

wholesale  food  industry. 

A  complete  copy  of  the  mailing  list 
can  be  obtained  by  contacting  the 
individual  identified  in  the  section 
above  entitled  "FOR  FURTHER 

MFORMATION  CONTACT." 

Summary  and  Analysis  of  Comments 
and  Action  Takan 

Two  submissions,  both  written,  were 
received  by  the  Service  in  response  to 
the  proposed  rule.  The  first  response, 
received  before  the  end  of  the  comment 
period  and  submitted  by  a  State 
government,  expressed  strong  support 
for  our  proposed  rule  in  the  belief  that 
importation  of  mitten  crabs  would 
threaten  agriculture,  human  health  and 
safety,  and  native  crustaceans.  That 
State  expressed  the  additional  belief 
that  threats  from  mitten  crabs  were  real 
because  of  the  ease  at  which  they  adapt 
to  new  environments.  Subsequent  to 
December  29, 1988,  the  second  written 
communication  was  received  by  the 
Service,  it  being  from  an  individual  in 
Paris,  France,  promising  to  send  a  copy 
of  his  principal  research  work  on  the 
subject,  lliis  particular  letter  expressed 
no  opinions,  and  contained  no 
information  for  or  against  the  proposed 
rule.  The  research  publication,  which 
was  received  several  weeks  later,  is  an 
extensive  study  of  the  Chinese  mitten 
crab  [Eriocheir  sinensis]  published  on 
]uly  26, 1948.  The  paper,  which  focuses 
on  the  biology  of  the  crab  in  Prance, 
contains  no  new  information  to  support 
or  refute  arguments  made  in  the 
Service's  proposed  rule.  In  consideration 
of  the  responses  discussed  above,  and  in 
light  of  the  best  available  information  on 
mitten  crabs,  the  Service  has  determined 
that  this  frnal  rule  is  warranted.  The 
basis  for  his  decision  is  included  in  the 
discussion  that  follows. 


Service  involvement  with  mitten  crabs 
began  in  1986  when,  in  a  September  16 
letter,  the  California  Department  of  Fish 
and  Game  (Department)  requested  that 
the  Service  prevent  the  importation  of 
mitten  crabs  (genus  Eriocheii)  into  the 
United  States.  The  Department,  aware 
that  live  Chinese  mitten  crabs  [Eriocheir 
sinensis)  were  being  legally  imported 
from  China  and  sold  as  a  live  food  item 
at  Asian-American  food  maricets  in  the 
Los  Angeles  and  San  Francisco  Bay 
Areas  for  $10-$1S  per  pound,  was 
concerned  that  people  might  release  live 
crabs  into  public  or  private  waters  as. 
for  example,  part  of  religious  ceremonies 
or  for  other  unspecified  reasons.  Such 
releases,  the  Department  stated,  were 
increasing  in  occurrence  in  the  State's 
waters.  Believing  a  threat  to  the  State 
existed,  the  Department  itself  on  June 
12. 1986,  initiated  actions  to  prevent  the 
importation,  transportation,  and 
possession  in  California  of  the  genus 
Eriocheir  by  proposing  to  place  it  on 
that  State's  "List  of  Prohibited  Species." 
That  effort  resulted  in  the  addition  of 
the  genus  to  that  list  in  October  1986 
(Section  671(h)(2)  of  Title  14  of  the 
California  Code  of  Regulations).  The 
Department  feared  that  importation 
could  ultimately  lead  to  the  introduction 
and  subsequent  establishment  of  a 
reproducing  population  in  the  State's 
natural  ecosystem  with  concomitant 
adverse  results  to  agriculture,  aquatic 
resources,  and  human  health. 

The  Department's  1966  action  to 
prohibit  importations  into  California  has 
no  effect  on  prohibiting  importations 
throughout  the  rest  of  the  United  States. 
If  importations  are  not  prohibited 
nationwide,  mitten  crabs  could 
ultimately  establish  wild  populations  in 
other  geographical  areas  where 
appropriate  environmental  conditions 
exist. 

The  Department's  September  16, 1986, 
letter  requested  that  the  Service 
examine  the  genus  Eriocheir  for 
possible  prohibition  of  importation 
under  the  Lacey  Act  althoti^  only  the 
Chinese  mitten  crab,  E.  sinensis,  was 
specifically  identiHed  and  discussed  in 
the  supporting  dociunents  submitted 
along  with  the  letter.  The  literature 
search  conducted  by  the  Service  in  the 
process  of  developing  the  proposed  rule 
that  was  published  on  November  14, 
1988,  revealed  that  at  least  three 
additional  species  of  mitten  crabs  exist 
(Sakai  1976)  as  follows: 

— E.  faponicus,  found  throughout 
]apan  from  Hokkaido  to  Okinawa, 
to  Vladivostok,  north  and  east 
coasts  of  Korea,  Taiwan,  and  Hong 
Kong; 

— E.  rectus,  found  on  Taiwan  and 


Mainland  China  to  Macao:  and 
— E.  leptognathus,  distributed  along 
I       coastal  areas  of  the  Yellow  Sea, 
from  Shanghai  to  various  localities 
of  northern  Mainland  China  to 
Korea. 

A  preponderance  of  information 
obtained  in  the  Service's  literature 
search  and  discussions  with  individuals 
of  the  academic  and  scientific 
communities  dealt  with  the  species  E. 
sinensis,  a  fact  clearly  reflected  in  the 
discussion  below,  and  other  documents 
prepared  for,  and  in  support  of,  this 
action.  However,  the  Service  is  listing  as 
injurious  the  entire  genus  Eriocheir 
because  of  the  similarity  of  appearance 
of  the  species,  and  because  all  species 
have  similar  habits  and  utilize  similar 
habitats  (Felder  and  Wicksten  pers. 
comm.);  it  is  believed  that  all  four 
species  might  have  the  same  negative 
impacts. 

Description  of  the  Final  Rule 

The  regulations  contained  in  50  CFR 
Part  16  implement  the  Lacey  Act  (18 
U.S.C.  42)  as  amended.  Under  the  terms 
of  that  law,  the  Secretary  of  the  Interior 
is  authorized  to  prescribe  by  regulation 
those  honindigenous  wild  animals,  or 
viable  eggs  thereof,  which  are  deemed 
to  be  injurious  or  potentially  injurious  to 
the  health  and  welfare  of  human  beings, 
to  the  interests  of  agriculture,  forestry, 
and  horticulture,  or  the  welfare  and 
stuvival  of  wildlife  or  wildlife  resources 
of  the  United  States.  By  this  Service 
action  of  adding  the  genus  Eriocheir  to 
the  list  of  injurious  fish,  mollusks,  and 
crustaceans  in  50  CFR  16.13.  their 
acquisition,  importation  into,  or 
transportation  between  the  continental 
United  States,  the  District  of  Columbia, 
Hawaii,  the  Commonwealth  of  Puerto 
Rico,  or  any  territory  or  possession  of 
the  United  States  by  any  means 
whatsoever  is  prohibited  except  by 
permit  for  zoological,  educational, 
medical,  or  scientific  purposes,  or  by 
Federal  agencies  without  a  permit  solely 
for  their  own  use  upon  filing  a  written 
declaration  with  the  District  Director  of 
Customs  at  the  port  of  entry.  In  addition, 
no  live  mitten  crab,  viable  eggs,  or 
progeny  thereof  acquired  under  permit 
may  be  sold,  donated,  traded,  loaned,  or 
transferred  to  any  other  person  unless 
such  person  has  a  permit  issued  by  the 
Director  of  the  Service.  The  interstate 
transportation  of  any  live  mitten  crabs 
or  viable  eggs  thereof  that  currently  may 
be  held  in  the  United  States  for  purposes 
such  as  aquaculture  propagation  or  for 
human  consumption,  or  for  any  purpose 
not  otherwise  permitted,  would  be 
prohibited. 


Distribution 

The  Chinese  mitten  crab  is  indigenous 
to  the  temperate  zone  in  eastern  Asia, 
including  the  east  coast  of  Mainland 
China  from  Fuchien  Province  in  the 
south,  northward  along  the  coast  of  the 
Yellow  Sea,  and  around  the  west  coast 
of  the  Korean  Peninsula  (Panning  1938). 
Although  the  species  apparently  prefers 
the  coastal  areas  of  China  and  Korea,  it 
is  also  found  upstream  in  river  systems 
at  considerable  distances  from  coastal 
areas.  For  example,  in  the  Yangtse-kiang 
River  it  occurs  more  than  800  miles 
upstream  (Schmitt  1965),  and  in 
Germany's  Elbe  River  they  have  been 
found  more  than  400  miles  from  the 
coast  (Christiansen  1969). 

As  just  alluded  to,  the  Chinese  mitten 
crab  also  occurs,  as  an  introduced 
species,  throughout  the  coastal  areas 
and  many  river  systems  of  temperate 
central  Europe  and  cold-temperate 
northern  Europe  according  to  Panning 
(1938).  He  reported  that  the  first  Chinese 
mitten  crab  was  taken  in  1912  from 
Germany's  Aller  River,  a  tributary  of  the 
Weser  River  with  a  confluence 
approximately  60  miles  from  the  North 
Sea,  and  surmised  that  the  species  was 
first  introduced  into  Europe  between 
1900  and  1910  with  the  release  into 
German  coastal  areas  of  ship's  ballast 
water  containing  larvae  taken  on  board 
in  Chinese  ports.  During  the  next  two 
decades  the  crab  expanded  throughout 
Germany.  By  the  1930's  it  had  moved 
westward  into  The  Netherlands, 
Belgium,  and  northern  France  [ibid.. 
Wolff  and  Sandee  1971)  and  eastward 
into  Denmark,  Norway,  Sweden, 
Finland,  and  Poland  [ibid.,  Grabda  1973, 
Christiansen  1977).  Ingle  and  Andrews 
(1976)  discussed  the  first  three  isolated 
collections  of  the  crab  in  Great  Britain: 
Chelsea  (London)  in  the  Thames  River 
in  1935;  in  the  Southfields  Reservoir 
near  Castleford  in  1949;  and  three 
individual  crabs  in  the  Thames  River 
approximately  20  miles  downstream 
from  London  in  1976.  They  believed  the 
1976  collections  arrived  in  Great  Britain 
in  the  ballast  water  of  ships  arriving 
fi^m  European  ports,  but  did  "*  *  •  not 
constitute  a  serious  invasion  by  the 
species."  However,  Clark  (1984) 
described  a  number  of  subsequent 
findings  of  the  crab  in  Great  Britain 
including  annual  sightings  from  the 
Humber  and  Ancholme  Rivers 
(approximately  150  miles  north  of 
London]  from  1976  through  1979,  and 
again  in  1984.  Additionally,  Clark 
reported  that  sixteen  more  specimens 
were  collected  from  the  Thames  River 
subsequent  to  the  1976  accoimt  of  Ingle 
and  Andrews.  It  seems  apparent  ftt)m 
the  accounts,  therefore,  that  the  species 


commonly  occurs  along  coastal  areas 
and  into  many  river  systems  of  northern 
Europe  fit)m  France  to  Norway;  if  may 
be  established  in  Great  Britain  although 
this  has  not  been  conclusively  stated  in 
the  literature. 

Several  known  collections  of  the  crab 
have  occurred  in  North  America.  Nepszy 
and  Leach  (1973)  reported  the  first 
collection  of  the  species  trom  the  Detroit 
River  (between  Lake  St  Clair  and  Lake 
Erie)  in  1965,  while  three  more 
specimens  were  taken  &x)m  commercial 
gillnets  in  Lake  Erie  in  1973.  Theorized 
to  have  been  brought  to  North  America, 
as  in  Europe,  in  the  ballast  of  cargo 
ships,  they  offered  the  opinion  (p.  1910) 
that: 

*  *  *  (Although)  the  crab  is  unlikely  to 
l)ecome  established  in  Lake  Erie  or  the  Upper 
Great  Lakes  [presumably  because  of  natural 
and  artificial  barriers  that  would  impede 
migrations  to  salt  water  for  reproductive 
purposes]  accidental  introduction  to  an 
estuarine  system  might  permit  it  to  become 
established  in  North  America.  The  crab  is  a 
lowland  form  that  needs  not  only  sea  or 
brackish  water  for  its  propagation  but  also 
the  mouths  of  large  rivers  not  subject  to 
strong  currents  [which  evidently  facilitates 
upstream  migration]  *  *  *  The  normal 
habitat  of  the  adults  in  Europe  is  the  bottoms 
and  l>ank8  of  freshwater  rivers  and  estuaries: 
individuals  prefer  hard  bottom  and  areas 
covered  with  submerged  plants,  which  are 
the  main  food  source  •  *  *  in  Europe,  it 
bypasses  obstacles  such  as  dams  and 
survives  up  to  36  days  in  wet  meadows  *  *  * 

A  live  Chinese  mitten  crab  was  taken 
fix)m  a  crab  trap  in  Louisiana's 
Mississippi  River  Delta  in  early  1987 
(Felder  pers.  comm.).  It  is  not  yet  known 
if  this  individual  animal  represents  a 
widespread  infestation  or  an  isolated 
incident,  and  the  crab's  origin  is 
unknown.  No  other  sightings  or 
collections  are  known  to  have  occurred 
since  this  1987  finding. 

Biology 

Grzimek  (1974)  includes  the  Chinese 
mitten  crab  in  the  Suborder  Brachyura, 
Family  Grapsidae  (rock  crabs).  In 
apparent  recognition  of  the  hair  covering 
the  species'  claws,  it  is  variously 
referred  to  as  the  wool  crab  [ibid.], 
Chinese  mitten  crab,  mitten  crab,  and 
hairy-fisted  crab  (Ingle  1980).  The 
species  varies  in  color  from  grayish- 
green  to  dark  brown  with  "*  *  *  the 
carapace  subsquare,  a  little  broader 
than  long  with  lateral  margins  slightly 
curved,  rather  convex  in  longitudinal 
direction,  front  scarcely  deflexed."  (p. 
96)  (Christiansen  1969).  Nepszy  and 
Leach  (1973)  stated  that  the  four  crabs 
taken  in  Lake  Erie  and  the  Detroit  River 
had  carapace  lengths  of  57  to  64  mm. 
and  carapace  widths  of  65  to  74  mm. 
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Their  weights  ranged  from  124  to  201 
grams. 

Panning  (1938)  discussed  reproduction 
by  the  species  (pp.  365-366]  as  follows: 

The  mitten  crab  is.  during  its  whole  life, 
practically  a  fresh-water  animal  and  is  found 
hundreds  of  kilometers  upstream  In  thicldy 
infested  rivers.  With  the  development  of  the 
■ex  instinct  the  urge  for  the  sea  also 
awakens  in  them,  and  in  August  or  after, 
they  leave  their  feeding  grounds,  often 
located  far  inland,  to  move  on  downstream  to 
lite  sea.  The  sex  organs  develop  during  this 
migration  and  the  crabs  reach  puberty  on  the 
last  lap  of  the  journey  through  the  usually 
brackish  water  in  the  tidal  ragions.  In  the  fall 
they  always  gather  to  breed  te  large  swarms 
in  the  brackish  water  hi  the  lower  course  of 
U-.e  river*  *  * 

The  eggs  are  laid  Mrithin  M  hours  after 
mating  and  are  fastened  to  the  small  hairs  on 
tf-e  pleopods  on  the  underside  of  the 
B^jdomen  with  a  cementlike  substance  which 
hardens  in  salt  water.  This  oemantlike 
lubstance  hardens  only  in  water  that  has  a 
sdlt  content  of  more  than  Zi  percent 
according  to  F.  Buhk.  The  females,  burdened 
with  the  weight  of  the  eggs  on  the  pleopods 
under  their  abdomens,  choose  to  stay  on  in 
the  deep  water  outside  the  river  mouths 
t.^rough  the  winter.  As  soon  as  it  gets  warm 
in  the  spring  the  tiny  larvae  escape  from  the 
eggs  to  start  to  drift  about  free  *  *  * 

In  all  probability  the  females  hunt  up 
particularly  brackish  water  for  this  purpose. 
In  June  or  July,  after  all  the  larvae  have  left 
the  eggs,  both  males  and  females  set  out  for 
the  river  banks  at  the  mouths  of  die  rivers, 
where  they  gradually  perish. 

The  intermittent  stay  in  fresh  water,  and 
these  long  journeys  far  inland  between  birth 
and  deatk  which  both  take  place  in  salt 
water,  bring  about  the  peculiar  character  of 
the  life  cycle  of  diese  mitten  crabs.  They 
cannot  repeal  these  long  journeys  to 
reproduce  every  year  or  two,  whidi  other 
crawfishes  da  becanse  the  distances  are  too 
great.  Breeding  has.  therefor*,  been  pat  off  to 
the  last  part  of  their  life  apan.  But  under 
normal  circumstances  this  single  tirteding 
period  is  compensated  by  an  enormous  egg 
production  •  •  • 

Whereas  the  eggs  need  pure  salt  «vater  to 
mature,  the  larvae  leave  the  eggs  in  very 
brackish  water  *  *  *  These  larvae  probably 

move  gradually  into  less  braddah  water 

•  •  • 

This  migration  from  salt  to  frvsh  water  in 
the  larval  stage  and  from  fresh  water  to  salt 
water  as  adults  toward  the  end  of  their  life,  is 
a  distinguishing  habit  of  the  mitten  crab  *  *  * 

Panning  attributed  the  upstream 
migration  into  waters  beyond  tidal 
influence  to  the  tremendous  number  of 
crabs  and  inadequate  forage.  He 
reported  that  the  species  is  omnivorous; 
it  primarily  eats  vegetable  matter 
although  a  portion  of  its  diet  includes 
"*  *  *  worms,  *  *  •  mussels  and  snails, 
inferior  crustaceans,  water  insects, 
insect  larvae,  and  •  *  *  dead  •  •  * 

organic  (matter] (pg.  371).  He  also 

stated  that  the  crab  consumes  fish 
trapped  in  nets  although  a  study  of  the 


stomach  contents  of  1,000  crabs 
revealed  only  four  or  five  with  fish  in 
them;  it  was  not  determined  whether 
these  remains  were  of  netted,  free- 
swimming,  or  dead  fish. 

Coatnil 

Several  methods  of  controlling  mitten 
crabs  in  Europe  are  described  in 
literature  sources;  apparently,  none  of 
these  methods  are  completely  effective 
in  controlling  their  migratory 
movements  or  geographical  spread  It  is 
doubtful  that  these  methods  would  be 
any  more  practical  or  effective  in  the 
United  States  than  they  are  in  Europe. 

Panning  (1936)  has  stated  that  once 
established,  omtrol  of  mitten  crabs  is 
best  effected  iust  below  barriers  (e.g., 
dams)  that  ob«truct  their  upstream 
migrations.  As  the  crabs  leave  the  water 
in  efforts  to  bypass  the  barriers,  they  are 
directed  by  means  of  sheet  metal  into 
collection  pits.  He  also  stated  that  crabs 
moving  upstream  and  downstream  were 
collected  at  dams  from  eel  basket  pots. 
In  Germany  during  1936  and  1937.  nearly 
580.000  pounds  and  420.000  pounds, 
respectively,  were  collected  by  these 
methods.  Other  means  of  control  were 
not  considered  by  Panning  to  be 
efficadous.  More  recently,  Halsband 
(1966)  described  the  use  in  Germany  of 
electrical  screens  installed  on  river 
bottoms  to  blodc  the  movements  of 
crabs  during  migration;  electrical  pulses  ■ 
at  a  frequency  of  30-40  per  minute  were 
found  to  disable,  then  kill  the  crabs. 
Schmitt  (1965)  reported  that  efforts  were 
unsuccessful  in  Europe  to  market  the 
large  numbers  of  minting  crabs 
collected  from  river  systems.  Panning 
(1936)  mentioned  that  crabs  taken  in 
Germany  were  used  to  feed  pigs,  dudes 
and  fish;  these  uses,  however,  were 
unprofitable  and  otiber  more 
economically  viable,  but  unidentified, 
solutions  were  being  sought. 

In  mainland  China  where  availability 
fluctuates,  the  species  is  commercially 
harvested  from  November  through 
February.  Until  their  recent  listing  by 
California  as  a  prohibited  species. 
Chinese  mitten  crabs  were  known  to 
have  been  imported  legally  into  that 
State  and  sold  at  $10-15  per  pound  as  a 
specialty,  live-food  item  at  small  Asian- 
American  food  markets  in  the  San 
Francisco  Bay  and  Los  Angeles  areas. 
Their  apperance  in  food  markets  was 
sporadic  (California  Department  of  Fish 
and  Game  1986).  No  information  is 
currently  available  to  indicate  that  live 
crabs  are  either  imported  for  sale  as  a 
live  food  item  in  Asian-American  food 
markets  in  other  States,  or  produced  in 
aquaculture  in  the  United  States. 


Affected  Environment 

The  average  yearly  surface 
temperature  (extending  down  to  100 
meters)  of  water  in  the  Yellow  Sea  off 
the  coast  of  mainland  China  and  Korea 
is  approximately  15  to  25  degrees 
centigrade,  while  the  average  yeariy 
surface  temperatiu«  in  the  North  and 
Baltic  Seas  in  Northern  Europe  and 
Scandinavia  is  approximately  10  to  15 
degrees  centigrade  (Williams  et  al. 
1960).  According  to  this  sotm:e.  these 
same  average  temperatures  exist  along 
most  of  North  America's  coastal  areas, 
from  Nova  Scotia  to  Florida  in  the  East, 
and  from  British  Columbia's  Queen 
Charlotte  Island  south  to  the  Baja 
Peninsula  in  the  West.  The  average 
yearly  surface  temperature  of  water  in 
the  Gulf  of  Mexico  is  given  as 
approximately  25  degrees  centigrade. 

Additionally  and  as  previously  stated, 
during  the  reproductive  process 
hardening  of  the  substance  that  cementf 
the  eggs  to  the  pleopods  occurs  in  watei 
with  a  salt  content  greater  than  2.5 
percent  (interpreted  to  mean  25  parts 
per  thousand),  a  factor  that  would  not 
be  likely  to  significantly  restrict 
establishment  and  expansion  of  the 
species  into  estuaries  and  upstream  int( 
wide,  slow  moving  river  streams  of  the 
United  States. 

Literature  Qted 

Citations  for  all  references  listed  in 
this  Proposed  Rule  appear  in  the 
Environmental  Assessment,  copies  of 
which  are  available  by  contacting  the 
individual  identified  in  the  section 
above  entitled  "FOR  nmiHEll 
INFORMATION  CONTACT." 

Need  for  the  Pn^iosed  Rule — 
Environmental  Consequences 

The  Service  believes  this  final  rule  is 
needed  based  on  currently  available 
evidence  which  suggests  that 
importation  of  live  mitten  crabs  or 
viable  eggs  thereof,  their  release,  and 
subsequent  establishment  of  naturally 
reproducing  populations  in  ecosystems 
of  the  United  States  could  pose  a  real,  oi 
potential,  threat  of  undetermined  extent 
to  the  interests  of  agriculture,  human 
health  and  safety,  and  existing  fish  and 
wildlife  resources  as  follows: 

1.  Agriculture:  Mitten  crabs  could 
destroy  levee  systems  and  earth  fill 
irrigation  canals  as  a  result  of  their 
burrowing  behavior.  The  species  is 
known  to  seriously  undermine 
streambanks  and  earthen  levee  and 
irrigation  systems.  According  to  Chivers 
(1986),  it  has  caused  millions  of  dollars 
of  damage  to  dikes  in  Germany  and  The 
Netherlands  as  a  result  of  its  burrowing 
behavior.  Their  tunnels,  which  may 


number  up  to  30  per  square  meter,  are 
believed  to  provide  protection  from 
birds  and  other  crabs  during  the 
moulting  process  (Ingle  1988).  Extensive 
biuTowing  activities  over  time  could 
result  in  the  collapse  of  riverbanks  or 
levees  with  significant  impacts  likely  to 
occur  to  the  interests  of  agricidture. 

2.  Human  health  and  safety:  Mitten 
crabs  serve  as  an  intermediate  host  to 
the  Oriental  lung  fluke  Paragonimus 
westermani.  Human  beings  are  final 
hosts  in  the  life  cycle  of  this  internal 
parasite  that  commonly  occurs 
throughout  the  Orient  The  Chinese 
mitten  crab  provides  an  essential  link  in 
the  life  cycle  of  the  Oriental  lung  fluke, 
P.  westermani,  by  serving  as  a  second 
intermediate  host  of  the  parasite.  P. 
westermani  is  not  known  to  exist  in  the 
United  States  although  the  closely 
related  lung  fluke  P.  kellicotti  has  been 

^ound  in  pigs  and  cats  in  South  Carolina, 
Mississippi,  and  Louisiana  (Nash  pers. 
comm.).  According  to  Burch  (pers. 
comm.),  freshwater  snails  of  the  Family 
Thiaridae  (several  species  of  which 
have  been  introduced  into  Hawaii. 
Florida,  Texas,  and  Arizona)  and  the 
closely  related  Family  Pleuroceridae 
(representatives  of  which  are  native  to 
the  United  States  and  common  in  the 
South)  serve  as  first  intermediate  hosts 
of  the  fluke.  Mammals,  including 
hiunans.  dogs,  cats,  raccoons,  opossums, 
and  fox  could  serve  as  final  hosts. 
Common  in  Asia,  P.  westermani  is 
transmitted  in  raw  or  undercooked  crab 
meat  or  in  the  crab's  body  fluids. 
Schmitt  (1965)  states  (pg.  184): 

*  *  *  in  countries  where  the  lung  fluke  is 
prevalent  it  is  a  greater  scourge  than  the 
hookworm.  Not  only  does  it  invade  the  lungs, 
producing  a  chronic  cough,  blood  spitting, 
and  {ui  anemic  condition,  but  it  penetrates 
the  brain  as  well,  giving  rise  to  *  *  * 
afflictions  that  have  been  variously 
diagnosed  as  infantile  paralysis,  cerebral 
hemorrhage,  encephalitis  *  *  * 

P.  westermani  is  also  known  to  move  to 
the  heart  in  severe  infestations  such  as 
when  it  is  undiagnosed  and,  according 
to  Durio  (pers.  comm.),  both  heart  and 
brain  infestations  can  cause  death. 

3.  Wildlife  resources:  Mitten  crabs  are 
an  intermediate  host  to  the  Oriental  lung 
fluke  P.  westermani.  As  with  humans,  a 
number  of  wildlife  species  could  become 
infected  with  the  lung  fluke  and  function 
in  the  life  cycle  of  the  parasite  as  final 
hosts. 

4.  Fish  resources:  Mitten  crabs  could 
provide  interspecific  competition  to 
indigenous  crustaceans  resulting  in  the 
displacement  of  these  native  species.  It 
has  been  stated  that  the  species  could 


prove  harmful  to  native  crustaceans  and 
other  aquatic  resources  (Pamell  1986), 
presumably  by  competing  for  available 
food  resources,  or  as  stated  by  Wicksten 
(1986)  by  introducing  diseases  and 
parasites  (other  than  the  Itmg  fluke)  for 
which  native  species  would  show  little 
or  no  tolerance. 

Information  on  the  impacts  of 
introducing  the  mitten  crab  in  the  United 
States  is  generally  incomplete  and 
unavailable  at  this  time.  Unless  actually 
introduced  and  established  in  the  United 
States,  the  long-term  effects  on 
agricultiue,  human  health  and  safety, 
and  existing  fish  and  wildlife  resources 
are  not  known.  Based  on  the  history  of 
other  exotic  introductions  and  the 
ecology  of  the  mitten  crab,  its 
introduction  into  the  United  States 
should  be  avoided.  The  Service  has 
determined  that  addition  of  mitten  crabs 
and  viable  eggs  thereof  to  the  list  of 
injiuious  fish,  mollusks,  and  crustaceans 
in  50  CFR  16.13  is  the  only  means 
available  to  achieve  this  result  ^ 

Required  Determinations 

An  assessment  of  the  environmental 
effects  of  the  proposal  to  list  mitten 
crabs  as  injurious  was  prepared  and  a 
determination  made  on  October  24, 1988, 
that  it  is  not  a  major  Federal  action 
under  the  National  Environmental  Policy 
Act.  The  comments  submitted  to  the 
Service  in  response  to  our  November  14, 
1988,  proposed  rule  provided  no  new 
information  on  environmental  impacts 
that  might  be  expected  or  attributable  to 
this  action;  it  has  been  determined, 
therefore,  that  the  October  24, 1988, 
"Finding  of  No  Significant  Impact"  for 
the  Environmental  Assessment  is  still  a 
valid  finding  for  this  final  rule.  It  has 
also  been  determined  that  this  is  not  a 
major  rule  under  Executive  Order  12291. 
In  addition,  the  best  available 
information  indicates  that  no  live  mitten 
crabs  or  viable  eggs  thereof  are  known 
to  be  imported  for  human  consumption, 
or  propagated  at  aquaculture  facihties, 
and  this  final  rule  is  not  expected  to 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act. 
Although  the  prohibitions  imposed  by 
this  final  rule  will  not  significantly  affect 
the  human  environment  in  the  United 
States,  the  importation  and  spread  of 
mitten  crabs,  without  imposing  these 
restrictions,  could  pose  potential 
adverse  impacts  on  agriculture,  human 
health  and  safety,  and  fish  and  wildlife 
resources.  Since  data  on  the  impacts  of 
mitten  crabs  on  the  resources  of  the 
United  States  are  incomplete  and 


imavailable,  a  rigorous  evaluation  of 
impacts  is  not  possible. 

The  Environmental  Assessment,  the 
Determination  of  Effects  of  Rule,  the 
proposed  rule,  and  all  other  supporting 
documents  are  available  for  public 
inspection  during  regular  business  hours 
of  7:45  a.m.  to  4:15  p.m.,  Monday  through 
Friday,  at  the  Service's  Division  of  Fish 
and  Wildlife  Management  Assistance, 
Room  840,  4401  North  Fairfax  Drive. 
Arlington,  Virginia. 

Information  Collection  Requirements 

This  final  rule  contains  no  information 
collection  requirements  for  which  Office 
of  Management  and  Budget  approval  is 
required  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 

Author 

The  author  of  this  final  rule  is  Jeffrey 
Lorenz  Horwath,  Wildlife  Biologist 
Division  of  Fish  and  Wildlife 
Management  Assistance,  U.S.  Fish  and 
Wildlife  Service. 

List  of  Subjects  in  50  CFR  Part  16 

Fish,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation.  Wildlife. 

Accordingly,  50  CFR  Part  16  is 
amended  as  described  below: 

PART  16— INJURIOUS  WILDUFE 

1.  The  authority  for  Part  16  continues 
to  read  as  follows: 

Authority:  Lacey  Act  74  Stat  754  (18  U.S.C 
42). 

2.  Section  16.13(a)(1)  is  revised  to  read 
as  follows: 

§  16.13    Importation  of  Rvo  or  dead  fish. 
moNusks,  and  crustaceans,  or  their  egg*. 

***** 

(a)(1)  The  importation,  transportation, 
or  acquisition  is  prohibited  of  any:  (i) 
live  fish  or  viable  eggs  of  the  family 
Clariidae:  and  (ii)  live  crustaceans  or 
viable  eggs  of  mitten  crabs,  genus 
Eriochein  Provided,  That  the  Director 
shall  issue  permits  authorizing  the 
importation,  transportation,  and 
possession  of  such  live  fish  or 
crustaceans  or  viable  eggs  under  the 
terms  and  conditions  set  forth  in  \  16.22. 
***** 

Dated:  April  12. 1989. 
Becky  Norton  Dunlop, 

Assistant  Secretary.  Fish  and  Wildlife  and 

Parks,  Department  of  the  Interior. 
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TNt  SKtion  of  the  FEDERAL  REGISTER 
contains  notices  to  itw  public  of  ttie 
proposed  issuance  of  rules  arxl 
regulations.  The  purpose  of  ttwse  notices 
is  to  give  interested  persons  sn 
opportunity  to  psrticipate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Electrtflcatlon  Administration 
7CFR  Part  1786 

Prapaymant  of  REA  Quarantaad 
FadaralFlnancing  Bank  Loana 

AOmcv:  Rural  Electrification 
Administration,  USDA. 

ACTION:  Proposed  rule. 

summary:  The  Rural  Electrification 
Administration  (REA)  proposes  to 
amend  7  CFR  Chapter  XVO  by  revising 
Part  1786,  Prepayment  of  REA 
Guaranteed  Federal  Financing  Bank 
Loans.  The  revised  part  will  establish 
policies  and  procedures  to  implement 
the  provisions  of  section  306(A)  of  the 
Rural  Electrification  Act  of  1936  (7 
U.S.C.  901  et  seq.)  (the  "RE  Act"), 
section  633  of  the  Rural  Development, 
Agriculture,  and  Related  Agencies 
Appropriations  Act.  1988  (Pub.  L  lOO- 
202)  (the  "Continuing  Resolution"),  and 
section  637  of  the  Rural  Development. 
Agriculture,  and  Related  Agencies 
Appropriations  Act.  1980  (Pub.  L 100- 
460)  (the  "1989  Appropriations  Act"). 

Section  306(A)  of  the  RE  Act  deals 
with  the  prepayment  of  certain  loans 
held  by  the  Federal  Financing  Bank 
("FFB").  a  wholly-owned  government 
instrumentality  under  the  supervision  of 
the  Secretary  of  the  Treasury,  and 
guaranteed  by  REA. 

Section  633  of  the  Continuing 
Resolution  provides  that  REA 
guaranteed  FFB  loans  may  be  prepaid 
by  borrowers  pursuant  to  subsections 
(a)  and  (b)  of  section  306(A)  of  the  REA 
Act,  notwithstanding  the  provisins  of 
subsections  (c),  (d).  and  (e)  of  section 
306(A].  provided  that  prepayments  in 
excess  of  $2,500,000,000  shall  be  subject 
to  the  approval  of  the  Secretary  of  the 
Treasury. 

Because  $2  billion  of  prepayments 
were  completed  during  FY  1988  under 
the  provisions  of  section  1401  of  the 
Omnibus  Buaget  Reconciliation  Act  of 
1987  ( "OBRA")  only  an  additional  $500 


million  of  prepayments  may  be 
consiunmated  without  the  approval  of 
the  Secretary  of  the  Treasury. 

The  proposed  regulations  will 
implement  the  provisions  of  section  637 
of  the  1989  Appropriations  Act  which 
allocates  $350  million  of  this  $500 
million  or  prepayment  activity  to  REA- 
financed  electric  utilities,  and  the 
remaining  $150  million  to  REA-financed 
telephone  utiUties. 

The  proposed  regulations  also  set 
forth  procedures  for  prioritizing  and 
processing  prepayment  applications. 

DATS:  Written  comments  must  be 

received  by  REA  no  later  than  June  22, 

1989. 

ADoacssiS:  Submit  written  comments 

to  Mr.  Laurence  V.  Bladen,  Financing 

Policy  Specialist,  Rural  Electrification 

Administration,  Room  1272,  South 

Building,  U.S.  Department  of 

Agriculture,  Washington,  DC  20250- 

1500.  Comments  may  also  be  inspected 

at  Room  1272  between  8:30  a.m.  and  5:00 

p.m. 

KM  FURTHER  INFORMATION  CONTACT: 

Mr.  Laurence  V.  Bladen,  Financing 
Policy  Specialist,  Rural  Electrification 
Administration,  Room  1272,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
1500,  telephone  number  (202)  382-955a 

SUPfLSMENTARV  INFORMATION:  Pursuant 
to  the  RE  Act.  REA  hereby  proposes  to 
amend  7  CFR  Chapter  XVII  by  revising 
Part  1786,  "Prepayment  of  REA 
Guaranteed  Federal  Financing  Btmk 
Loans." 

This  regulation  will  be  issued  in 
conformity  with  Executive  Order  12291, 
Federal  Regulations.  It  will  not  (1)  have 
an  annual  ei^ect  on  the  economy  of  $100 
million  or  more;  or  (2)  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individuals,  industries. 
Federal,  state,  or  local  government 
agencies  or  geographic  regions;  or  (3) 
result  in  significant  adverse  effects  on 
competition,  employment,  investment  or 
productivity,  and  has  been  determined 
not  to  be  "major". 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 
REA  has  concluded  that  promulgation  of 
this  proposed  rule  would  not  represent  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  under  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.  (1976))  ant^  therefore. 


does  not  require  an  environmental 
impact  statement  or  an  environmental 
assessment.  This  program  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
as  10.850.  Rural  Electrification  Loans 
and  Loan  Guarantees  and  10.851.  Rural 
Telephone  Loans  and  Loan  Guarantees. 
For  the  reasons  set  forth  in  the  final  rule 
related  Notice  to  7  CFR  Part  3015 
Subpart  V  in  50  FR  47034,  (November  14, 
1985),  this  program  is  excluded  from  the 
scope  of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  state  and  local  officials. 

The  reporting  and/or  recordkeeping 
requirements  contained  in  this  proposed 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB) 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.)  The  0MB 
approval  number  for  these  requirements 
is  0572-0088. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  10  to  200  hours  per  response 
with  an  average  of  27  hours  per 
response  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  Department  of  Agriculture, 
Clearance  Officer,  OIRM.  Room  404-W, 
Washington,  DC  20250  and  to  the  OfTice 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (OMB#  0572-0088), 
Washington.  DC  20503. 

Background 

On  January  14, 1987,  REA  published  a 
final  rule  to  add  a  new  Part  1786  to  7 
CFR  Chapter  XVII.  This  rule  set  forth 
the  REA  policy  and  procedtues 
implementing  section  306(A)  of  the  RE 
Act  which  permits  an  REA-financed 
electric  or  telephone  system  to  prepay 
an  FFB  loan  (or  any  loan  advance  on  the 
loan  (or  advance),  if: 

(a)  The  loan  was  outstanding  on  July 
2,1986; 

(b)  Private  capital,  with  the  existing 
loan  guarantee,  is  used  to  replace  the 
loan;  and 

(c)  The  borrower  certifies  that  any 
savings  from  such  prepayment  will  be 
passed  on  to  its  customers  or  used  to 
improve  the  financial  strength  of  the 
borrower  in  cases  of  financial  hardship. 

Pursuant  to  subsection  (c)  of  section 
306(A)  and  the  determination  of  the 
Department  of  the  Treasury  that  par 


prepayments  of  FFB  loans  have  an 
adverse  effect  on  the  operation  of  the 
FFB.  prepayments  were  limited  during 
FY  1987  to  no  more  than  $2.0175  billion. 

Furthermore,  pursuant  to  subsection 
(d)  of  section  306(A),  the  January  14, 
1987  final  rule  established  eligibUity 
criteria  to  ensure  that  the  authorized 
prepayments  during  FY  1987  were 
directed  to  the  cooperative-type 
borrowers  in  the  greatest  need  of  the 
benefits  associated  with  prepayment. 

The  enactment  of  section  1401  of 
OBRA  on  December  22, 1987.  permitted 
a  borrower  to  prepay  FFB  pursuant  to 
subsections  (a)  and  (b)  of  section  306(A). 
during  FY  1988,  notwithstanding  the 
provisions  of  subsections  (c),  (d),  and  (e) 
of  said  S  306(A). 

However,  section  1401  of  OBRA 
provided  that  prepayments  in  excess  of 
$2,000,000,000  during  FY  1988  would  be 
subject  solely  to  the  approval  of  the 
Secretary  of  the  Treasury.  The 
Department  of  the  Treasury  determined 
that  par  prepayments  in  excess  of 
$2,000.00a000  during  FY  1988  would  not 
be  approved. 

On  January  27, 1988,  in  order  to 
implement  the  provisions  of  OBRA,  REA 
published  an  interim  rule  with  requests 
for  comments,  which  amended  the 
January  14, 1987  regulations  by  revising 
7  CFR  Part  1786.  "REA  Guaranteed 
Federal  Financing  Bank  Loans"  in  its 
entirety.  By  February  25. 1988. 
borrowers  had  consummated 
$2,000,000,000  in  prepayments,  thus 
completing  the  prepayment  program 
under  OBRA. 

The  January  27, 1988  interim  rule  did 
not  address  prepayments  under  the 
provisions  of  section  633  of  the 
Continuing  Resolution,  some  of  the 
provisions  of  which  have  been  modified 
by  section  637  of  the  1989 
Appropriations  Act.  nor  did  that  interim 
rule  address  prepayments  to  be  made 
after  September  3a  1988. 

As  a  result,  in  order  to  (1)  implement 
the  provisions  of  section  633  of  the 
Continuing  Resolution  and  the 
allocation  provisions  of  section  637  of 
the  1989  Appropriations  Act;  (2) 
eliminate  certain  provisions  contained 
in  the  prior  regulations  which  are  no 
longer  applicable;  and  (3)  respond  to 
comments  received  in  conneciton  with 
the  January  27. 1988  interim  rule,  REA 
proposes  to  revise  7  CFR  Part  1788. 
Because  some  of  the  revisions  are 
substantive,  the  regulations  are  being 
published  as  a  proposed  rule. 

Comments 

In  the  January  27, 1988  interim  rule. 
REA  invited  interested  parties  to  file 
comments  on  or  before  February  26. 
1988.  Although  some  comments  were 


received  after  that  date,  all  responses 
have  been  considered  in  preparing  this 
proposed  rule. 

Seven  different  organizations  or 
groups  comments  on  the  January  27, 
1988  interim  rule.  They  are: 

1.  The  National  Rural  Electric 
Cooperative  Association  and  the 
National  Rural  Utilities  Cooperative 
Finance  Corporation  (signed  jointly), 

2.  The  National  Rural  Telecom 
Association  and  the  United  States 
Telephone  Association, 

3.  The  National  Telephone  Cooperative 
Association, 

4.  Contel  Service  Corporation. 

5.  Conunonwealth  Telephone  Company, 

6.  North  Carolina  Electric  Membership 
Corporation,  and 

7.  United  Telephone  System. 

For  the  purposes  of  discussion,  the 
comments  of  these  organizations  have 
been  categorized. 

A  number  of  the  organizations  pointed 
out  that  par  prepayments  during  FY  1988 
were  limited  to  $2  billion,  and  that  the 
Interim  Rule  did  not  address  the 
provisions  of  section  633  of  the 
Continuing  Resolution  or  prepayments 
to  be  made  after  September  30. 1986. 
Because  the  provisions  of  OBRA  applied 
to  prepayments  during  FY  1988  and 
because  the  Treasury  had  determined 
that  par  prepayments  in  excess  of  $2 
billion  would  not  be  approved  during  FY 
1988,  REA  did  not  intend  that  the 
January  27, 1988  regulations  address 
either  prepayments  in  excess  of  $2 
billion,  or  prepayments  made  after  the 
end  of  FY  1988.  This  Proposed  Rule 
responds  to  these  concerns  by 
implementing  the  provisions  of  section 
633  of  the  Continuing  Resolution  and  the 
allocation  provisions  of  section  637  of 
the  1989  Appropriations  Act. 

A  second  major  objection  related  to 
the  fact  that  borrowers  were  unable  to 
use  internally  generated  funds  to  make 
the  prepayment  Heretofore.  REA  has 
required  applicants  to  obtain  the  fimds 
for  the  FFB  prepayment  fit)m  a  private 
sector  loan  guaranteed  by  REA. 

REA  has  concluded  that  the 
requirement  to  borrow  funds  and 
refinance  the  FFB  loan  could  be 
burdensome  on  borrowers  which  may 
be  restricted  from  obtaining  private 
sector  borrowings  using  an  REA 
guarantee  under  the  terms  and 
conditions  required  by  the  previously 
issued  interim  regulations.  Furthermore. 
REA  recognizes  nothing  prevents  the 
borrower  from  prepaying  its  new  private 
sector  loan  at  any  time  it  chooses.  An 
applicant  could  borrow  funds  horn  a 
private  sector  lender  to  prepay  FFB  and 
then  immediately  prepay  the  new 
private  sector  loan  with  internally 


generated  funds.  In  a  situation  where  a 
borrower  wanted  to  use  internally 
generated  funds  in  connection  with  a 
prepayment  it  could  be  unduly 
burdensome  to  require  an  applicant  to 
expend  time,  money,  and  effort  to 
borrow  the  funds  from  a  private  sector 
lender,  with  an  REA  guarantee,  then 
prepay  that  loan. 

Additionally,  the  use  of  internally 
generated  funds  are  likely  to  result  in 
faster  processing  of  prepayment 
applications,  reduced  "regulatory 
burden"  on  participating  borrowers,  and 
potentially  more  benefits  being  passed 
on  to  consumers  by  way  of  reduced 
transaction  costs.  Therefore,  7  CFR  Part 
1786  will  be  amended  to  permit 
prepayments  with  internally  generated 
funds. 

Also,  many  of  these  organizations 
objected  to  the  provisions  of  the  interim 
rule  which  required  that,  in  order  to 
qualify  for  an  REA  guarantee,  the  terms 
and  conditions  of  the  private  loans  must 
meet  certain  criteria.  REA  has  the 
authority  and  responsibility  under  the 
RE  Act  to  set  criteria  for  loans  it 
guarantees,  in  order  to  minimize  the 
potential  for  default  and  avoid 
increasing  the  risk  and  exposure  of  the 
Government  under  its  guarantee. 
Therefore,  provisions  in  the  regulations 
relating  to  loan  structure,  amortization, 
and  prepayment  terms,  etc.  are  justified. 

The  terms  of  the  existing  promissory 
notes  payable  to  FFB  provide  borrowers 
with  the  choice  of  repaying  short-term 
FFB  advances  without  premium  on  the 
short-term  maturity  dates  of  such 
advances  or  extending  the  maturity  date 
of  such  advances  at  interest  rates 
reflecting  then  prevailing  market 
conditions.  With  such  options  available 
with  respect  to  short-term  FFB 
advances.  REA  believes  that  it  is 
appropriate  to  require  prepayments  to 
consist  of  long-term  FFB  advances. 

In  response  to  comments  requesting 
additional  flexibility  in  structuring  the 
private  sector  loans  used  to  prepay  the 
FFB  loans,  REA  proposes  to  modify 
certain  provisions  of  the  regulations 
where  such  modifications  do  not 
increase  the  loan  guarantee  risk  to  REA. 

Additionally,  the  regulations  will  be 
modified  to  eliminate  the  provisions 
relating  to  OBRA  which  no  longer  apply. 

The  principal  proposed  modifications 
to  7  CFR  Part  1786  are  summarized  as 
follows: 

In  accordance  with  the  provisions  of 
section  637  of  the  1989  Appropriations 
Act,  this  $500  million  is  being  allocated. 
$350  million  to  REA-financed  electric 
utilities  and  $150  million  to  REA- 
financed  telephone  utilities  (§  1786.5(b]). 
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Additionally,  the  Administrator  is 
reserving  $200  million  of  the  electric 
program  allocation  until  December  31. 
1900,  to  allow  financially  distressed 
electric  borrowers  time  to  develop  a 
restructuring  plan  which  may  include  a 
prepayment  pursuant  to  section  306(A) 
oftheREAct(Sl78a5(d)). 

Previously.  REA  identified  eight 
electric  borrowers  as  organizations  who 
have  or  may  be  unable  to  make  timely 
payments  of  principal  and  interest  on 
their  outstanding  F£A  loans  and  loan 
guarantees.  Additionally,  other  electric 
borrowers  who  are  in  default  or  near 
default  may  be  unable  to  pay  their 
outstanding  loans  and  loan  guarantees 
in  accordance  with  their  terms. 

In  connection  with  REA  guarantees  of 
loans  made  to  some  of  these  financially 
distressed  electric  borrowers,  REA  may, 
in  order  to  make  payments  to  lenders  in 
accordance  «vith  its  contracts  of 
guarantee,  be  required  to  utilize  the 
financial  resources  of  the  Rural 
Electrification  and  Telephone  Revolving 
Fund  (the  "Revolving  Fund")  in 
accordance  with  the  provisions  of 
section  302  of  the  RE  Act  By  reserving 
$200  million  of  this  prepayment 
authority  to  be  used  in  connection  with 
prepayment  applications  submitted  by 
financially  distressed  electric 
borrowers.  REA  will  be  able  to  provide, 
should  it  b«  required,  additional  Federal 
financial  assistance  to  such  borrowers 
under  the  existing  authorities  granted 
the  Administrator  under  the  RE  Act. 
while  at  the  same  time  ameliorating  a 
portion  of  the  adverse  financial  impact 
on  the  Revolving  Fund  caused  by 
making  payments  under  contracts  of 
guarantee. 

Certain  provisions  of  section  306(A) 
directing  the  Administrator  to  ensure 
that  the  oenefits  associated  with 
prepayments  be  directed  to  cooperative 
type  borrowers  in  the  "greatest  need" 
expired  as  of  September  30. 1987.  The 
provisions  in  OBRA  for  prioritizing 
prepayment  applications  expired  as  of 
September  30. 1988  and  the  regulations 
are  being  revised  to  eliminate  these 
provisions.  Neither  section  633  of  the 
Continuing  Resolution,  nor  section  637 
of  the  1989  Appropriations  Act  contain 
any  explicit  provisions  for  prioritizing 
prepayment  applications.  Under  the 
proposed  revised  regulations, 
prepayment  applications  from  electric 
and  telephone  borrowers  will  be 
processed  in  the  following  order  of 
priority: 

(1)  Applications  from  financially 
distressed  electric  borrowers;  and 

(2)  Applications  from  other  borrowers. 
For  purposes  of  these  regulations,  a 

borrower  is  considered  to  be  financially 
distressed,  if  it  is  an  electric  borrower 


determined  by  the  Administrator  to  be 
in  default  or  near  default  or  is 
participating  in  a  work  out  or  debt 
restructuring  plan  with  REA 
(S  1786.3(a)). 

Except  for  applications  from 
financially  distressed  borrowers,  all 
prepayment  applications  from  qualified 
electric  and  telephone  borrowers  must 
be  received  by  REA  during  a  specified 
application  period.  This  will  ensure  that 
all  such  electric  and  telephone 
borrowers  have  an  equal  opportunity  to 
apply  for  a  prepayment  under  these 
revised  regulations.  Old  prepayment 
applications.  appUcations  submitted 
under  the  provisions  of  prior  versions  of 
7  CFR  Part  1786.  applications  received 
prior  to  the  commencement  of  the 
application  period,  and  applications 
received  after  the  expiration  of  the 
application  period  will  be  returned  to 
the  borrower  without  action  by  REA. 
The  actual  time  and  date  an  application 
is  received  by  REA  during  the 
application  period  and  the  proposed 
settlement  date  of  the  prepayment  will 
not  be  considered  in  determining  the 
priority  of  the  prepayment  applications 
or  their  order  of  processing  (9 1786.6(a)]. 

REA  believes  that  the  amount  of 
prepayment  applications  received  from 
financially  distressed  electric  borrowers 
and  from  other  electric  and  telephone 
borrowers  will  exceed  the  $500  million 
available  for  prepayment.  In  the  event 
that  during  the  application  period  REA 
does  not  receive  prepayment 
applications  totaling  $150  million  from 
electric  borrowers  other  than  financially 
distressed  borrowers  or  $150  million 
fix)m  telephone  borrowers  REA  intends 
to  publish  a  notice  establishing  a  new 
application  period  (S  1786.6(a)(2]). 

Additionally,  should  a  portion  of  the 
$200  million  currently  being  reserved  for 
financially  distressed  borrowers  remain 
available  after  December  31, 199a  REA 
will  evaluate  whether  further  financially 
distressed  borrowers  may  need 
assistance,  and  if  not,  REA  will 
announce  the  establishment  of  a  new 
application  period  (S  1786.5(d)  and 
S  1786.6(a)). 

Should  the  amount  of  prepayment 
applications  submitted  during  the 
application  period  by  telephone  or 
electric  borrowers  exceed  the  amount  of 
prepayment  authority  available  to  such 
borrowers  under  their  respective 
programs,  such  applications  shall  be 
prorated  on  a  percentage  basis  so  that 
all  such  qualifying  borrowers  will  be 
able  to  participate  in  this  prepayment 
program.  In  no  event  shall  funds 
allocated  to  electric  program  borrowers 
and  to  telephone  program  borrowers  be 
reallocated  to  the  other  program 
(9  1786.6(b)). 


The  application  procedure  is  being 
modified  to  reduce  the  financial  and 
administrative  burden  in  connection 
with  filing  the  initial  prepayment 
application  (9  1786.7). 

List  of  Subjecto  in  7  CFR  Part  1786 

Administrative  practice  and 
procedure.  Electric  utilities.  Telephone 
utiUties,  Guaranteed  loan  program — 
Energy,  Guaranteed  loan  program — 
Telephony. 

In  view  of  the  above,  REA  proposes  to 
amend  7  CFR  Chapter  XVII  by  revising 
Part  1786  to  read  as  follows: 

PART  1786-PREPAYMENT  OF  REA 
GUARANTEED  FEDERAL  FINANCING 
BANK  LOANS 

1786.1  Purpose. 

1786.2  Policy. 

1786.3  DefinitionB  and  rules  of  construction. 

1786.4  Qualifications. 

1788.5  Prepayment  authority,  program 
allocations,  categories  of  prepayment 
applications,  and  financially  distressed 
borrowers'  reserve. 

1786.6  Processing  procedure. 

1786.7  Application  procedure. 

1786.8  Settlement  procedure. 

1786.9  Forms. 

1786.10  Access  to  records  of  lenders, 
servicers,  and  trustees. 

1786.11  Loss,  theft,  destruction,  mutilation, 
or  defacement  of  REA  guarantee. 

1786.12  Other  prepayments. 

1786.13  Application  of  regulation  to 
previous  prepayments. 

1786.14  Judicial  review. 

Authority:  7  U.S.C  901-«50b;  Title  I 
Subtitle  a  Pub.  L  99-509;  Title  I.  Pub.  L 100- 
202;  Title  VI,  Pub.  L 100-160,  delegation  of 
authority  by  the  Secretary  of  Agriculture,  7 
CFR  2.23;  delegation  of  authority  by  the 
Under  Secretary  for  Small  Conununity  anti 
Rural  Development  7  CFR  Z72. 

§1786.1    Purposs. 

This  subpart  contains  the  general 
regulations  of  the  Rural  Electrificatior. 
Administration  (REA)  for  implementing 
the  provisions  of  (a)  section  306(A)  of 
the  Rural  Electrification  Act  of  1936,  as 
amended  (RE  Act):  (b)  section  633  of  the 
Rural  Development,  Agriculture,  and 
Related  Agencies  Appropriations  Act, 
1988  (Pub.  L.  100-202)  (the  continuing 
resolution);  and  (c)  section  637  of  the 
Rural  Development,  Agriculture,  and 
Related  Agencies  Appropriations  Act, 
1089  (Pub.  L  100-460)  (the  1989 
Appropriations  Act)  which  permit,  in 
certain  circumstances,  loans  made  by 
the  Federal  Financing  Bank  (FFB)  and 
guaranteed  by  the  Administrator  of  REA 
to  be  prepaid  by  REA  electric  and 
telephone  borrowers  by  paying  the 
outstanding  principal  balance  due  on  the 
FFB  loan,  using  a  private  loan  with  the 
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existing  REA  guarantees  or  using 
internally  generated  funds. 

$1786^    PoNey. 

It  is  the  policy  of  REA  to  facilitate  the 
prepayment  of  FFB  loans  in  accordance 
with  the  provisions  of  section  306(A)  of 
the  RE  Act  and  section  633  of  the 
continuing  resolution  as  modified  by 
section  637  of  the  1989  Appropriations 
Act.  Fuirthermore.  consistent  with  the  RE 
Act,  the  continuing  resolution  and  the 
1989  Appropriations  Act  it  is  the  policy 
of  REA  to  implement  the  objectives  of 
the  prepayment  program  in  a  manner 
which  does  not  resiilt  in  an  increase  in 
loan  guarantee  risk  or  an  inappropriate 
increase  in  the  administrative  bu^en  on 
REA. 

$1786^    Definitions  and  rules  of 
construction. 

(a)  Definitions.  ¥at  the  purposes  of 
this  part,  the  following  terms  shall  have 
the  following  meanings: 

"Administrator"  means  the 
Administrator  of  REA. 

"Application  Category"  shall  have  the 
meaning  set  forth  in  9 1788.5(c). 

"Application  Period"  means  a  period 
during  which  REA  is  accepting 
applications  to  make  prepayments 
pursuant  to  this  part,  and  initially  means 
the  period  commencing  on  (a  date  15 
days  after  the  date  the  final  rule  is 
published  in  the  Federal  Renter)  and 
ending  on  (a  date  30  days  after  the  date 
the  final  rule  is  published  in  the  Federal 
Register.) 

"Business  Day"  means  any  day  other 
than  a  Saturday,  a  Sunday,  a  legal 
public  holiday  under  5  U.S.C.  6103  for 
the  piuposes  of  statutes  relating  to  pay 
and  leave  of  employees  or  any  other  day 
declared  to  be  legal  holiday  for  the 
purposes  of  statutes  relating  to  pay  and 
leave  of  employees  by  Federal  statute  oi 
Federal  Executive  order. 

"Continuing  Resolution"  means 
section  633  of  the  Rural  Development 
Agriculture,  and  Related  Agencies 
Appropriations  Act  1988  (Pub.  L 100- 
202). 

"Date  Received"  means  the  date 
inscribed  on  the  Notice  of  Intent  to 
Prepay  the  Federal  Financing  Bank,  by 
an  authorized  official  of  REA,  as  the 
date  the  application  was  received. 

"Documentation"  means  all  or  part  of 
the  agreements  relating  to  a  prepayment 
under  this  part,  irrespective  of  whether 
REA  is  a  party  to  each  agreement, 
including  all  exhibits  to  such 
agreements. 

"Electric  Program  Applications"  shall 
have  the  meaning  specified  in 
9 1786.5(c)(1). 

"Existing  Loan  Guarantee"  means  a 
guarantee  of  payment  issued  by  REA  to 


FFB  piusuant  to  the  RE  Act  for  an  FFB 
loan  made  on  or  before  July  2, 1986. 

"Fees"  means  any  fees,  costs  or 
charges,  incurred  in  connection  with 
obtaining  the  private  loan  used  to  make 
the  prepayment  including  without 
limitation,  accoimting  fees,  filing  fees, 
legal  fees  (including  fees  and 
disbursements  charged  by  counsel 
representing  the  borrower),  printing 
costs,  recording  fees,  trustee  fees, 
underwriting  fees,  capital  stock 
purchases  or  other  equity  investment 
requirements  of  the  lender,  and  other 
related  transaction  expenses. 

"Financially  Distressed  Borrower" 
means  an  REA-financed  electric  system 
determined  by  the  Administrator  to  be 
either  (1)  in  default  or  near  default  on 
interest  or  principal  payments  due  on 
loans  made  or  guaranteed  uinder  the  RE 
Act,  and  which  is  making  a  good  faith 
effort  to  increase  rates  and  reduce  costs 
to  avoid  default  or  (2)  participating  in  a 
work  out  or  debt  restructuring  plan  with 
REA,  either  as  the  borrower  being 
restructiu^d  or  as  a  borrower  providing 
assistance  as  part  of  the  work  out  or 
restructming. 

"Financially  Viable  Lender"  means: 

(1)  A  lender  (i)  which  has  a  capital 
and  surplus  of  at  least  $50  million;  (ii)  is 
a  beneficiary  of  an  irrevocable  letter  of 
credit  in  form  and  substance 
satisfactory  to  the  Administrator, 
payable  to  it  in  the  amount  of  $50 
million;  (iii)  is  the  beneficiary  of  a 
guarantee,  in  form  and  substance 
satisfactory  to  the  Administrator,  in  the 
amotmt  of  $50  million  itom  a  lending 
institution  with  a  capital  and  siuplus  of 
at  least  $50  million  or  (iv)  has  other 
credit  support,  in  form  and  substance 
satisfactory  to  the  Administrator,  in  the 
amount  of  $50  million;  or 

(2)  In  the  event  of  a  prepayment 
totalling  less  than  $100  million,  a  lender 
(i)  which  has  a  capital  and  surplus  of  at 
least  $10  miUion;  (ii)  is  a  beneficiary  of 
an  irrevocable  letter  of  credit  in  form 
and  substance  satisfactory  to  the 
Administrator,  payable  to  it  in  the 
amount  of  $10  million;  (iii)  is  the 
beneficiary  of  a  guarantee,  in  form  and 
substance  satisfactory  to  the 
Administrator,  in  the  amount  of  $10 
million  irora  a  lending  institution  with  a 
capital  and  surplus  of  at  least  $10 
million  or  (iv)  has  other  credit  support, 
in  form  and  substance  satisfactory  to 
the  Administrator,  in  the  amount  of  $10 
million; 

"FFB"  means  the  Federal  Financing 
Bank,  an  instrumentalify  and  wholly 
owned  corporation  of  the  United  States. 

"FFB  Loan"  means  one  or  more 
advances,  or  a  part  of  one  or  more 
advances,  made  on  or  before  July  2, 
1988,  by  FFB  on  a  promissory  note  or 


notes  executed  by  a  borrower  and 
guaranteed  by  REA  pursuant  to  section 
306  of  the  RE  Act  (7  U.S.C.  936). 

"Guarantee"  means  the  original 
endorsement,  in  the  form  specified  by 
REA  which  is  executed  by  the 
Administrator  and  shall  be  an  obligation 
supported  by  the  full  faith  and  credit  of 
the  United  States  and  incontestable 
except  for  fraud  or  misrepresentation  of 
which  the  holder  had  actual  knowledge 
at  the  time  it  became  a  holder. 

"Increase  in  Loan  Guarantee  Risk" 
means  the  change  in  any  of  the 
components  of  loan  guarantee  risk 
associated  with  the  private  loan  which 
in  the  judgement  of  REA  increases  the 
magnitude  or  duration  of  the  loan 
guarantee  risk  cturently  assumed  by 
REA  in  connection  with  the  existing 
loan  guarantee; 

"Internally  Generated  Funds"  means 
money  belonging  to  the  borrower  other 
than:  (1)  Proceeds  of  loans  made  or 
guaranteed  under  the  RE  Act  or  (2) 
funds  on  deposit  in  the  cash 
construction  trustee  account 

"Lender"  means  the  organization 
making  and  servicing  the  private  loan 
which  is  to  be  guaranteed  under  the 
provisions  of  this  part  and  used  to 
prepay  the  FFB  loan.  The  tenn  "lender" 
does  not  include  the  FFB,  or  any  other 
Government  agency. 

"Loan  Guarantee  Agreement"  means 
the  written  contract  by  and  among  the 
lender,  the  borrower,  the  Administrator, 
and  such  other  parties  that  REA  may 
require,  setting  forth  the  terms  and 
conditions  of  a  guarantee  issued 
pursuant  to  the  provisions  of  this  part 

"Loan  Guarantee  Risk"  means  the  risk 
as  determined  by  REA  associated  with 
guaranteeing  a  loan  for  a  particidar 
borrower.  Components  of  loan 
guarantee  risk  include  the  following: 

(1)  The  outstanding  principal  balance 
of  a  loan; 

(2)  The  dollar  weighted  average 
interest  rate  (stated  as  an  annual 
percentage  rate)  on  a  loan; 

(3)  The  final  maturity  date  of  a  loan: 

(4)  The  annual  principal  amortization 
of  the  loan:  and 

(5)  Any  other  factor  that  as 
determined  by  REA  increases  the 
magnitude  or  duration  of  the  guarantee. 

"Mortgage"  means  the  mortgage  and 
security  agreements  by  and  among  the 
borrower  and  REA.  as  from  time  to  time 
supplemented,  amended  and  restated. 

"1989  Appropriations  Act"  means  the 
Rural  Development,  Agricidture,  and 
Related  Agencies  Appropriations  Act 
1989  (Pub.  L  100-460). 

"Notice  of  Intent  to  Prepay  the 
Federal  Financing  Bank"  means  the 
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notice  in  the  form  specified  in  i  1786.9 
hereof. 

"Prepayment  Authority"  shall  have 
the  meaning  specified  in  i  1788.5{a]. 

"Private  Loan"  means  a  loan  or  loans 
to  be  guaranteed  under  the  provisions  of 
this  part  and  used  to  prepay  an  FFB 
loan. 

"Pro-rated  Percentage"  shall  have  the 
meaning  spedfied  in  i  1786.6(bNl)- 

"REA"  means  the  Rural  Electrification 
Administration,  an  agency  of  the  United 
States  Department  of  Agriculture. 

"RE  Act"  means  the  Rural 
Electriiicatioa  Act  of  1906  (7  U.S.C.  901- 
950b),  as  amended. 

"Service"  or  "Serviciag"  means  the 
following  activities: 

(1)  The  billing  and  collecting  of  the 
private  loan  payments  from  the 
borrower 

(2]  Notifying  the  Administrator 
promptly  of  any  default  in  the  payment 
of  princ^Ml  and  interest  on  the  private 
loan  and  submitting  a  report  as  soon  as 
possible  thereafter,  setting  forth  the 
servicer's  views  as  to  the  reasons  for  the 
default,  how  long  the  service  expects  the 
borrower  to  be  in  default,  and  what 
corrective  actions  the  borrower  states  it 
is  taking  to  achieve  a  current  debt 
service  position; 

(3)  Notifying  the  Administrator  of  any 
known  violations  or  defaults  by  the 
borrower  under  the  lending  agreement, 
loan  guarantee  agreement,  the  mortgage, 
or  related  security  instruments,  or 
conditions  of  which  the  servicer  or  the 
lender  is  aware  which  might  lead  to 
nonpayment,  violation  or  other  default; 
and 

(4)  Such  other  activities  as  may  be 
specified  in  the  loan  guarantee 
agreement 

"Settlement  Date"  means  the  date  the 
borrower  disburses  funds  to  the  FFB  in 
order  to  complete  a  prepayment 
pursuant  to  ^is  Part,  and  shall  be  a  date 
agreed  to  by  REA,  and  a  date  on  which 
both  the  FFB  and  the  Federal  Reserve 
Bank  of  New  York  are  open  for 
Business. 

"Telephone  Program  Applications" 
shall  have  the  meaning  specified  in 
§  1786.5(c)(2). 

(b)  Rules  of  construction.  Unless  the 
context  shall  otherwise  indicate,  the 
terms  defined  in  S  1788.3(a)  hereof 
include  the  plural  as  well  as  the 
singular,  and  the  singular  as  well  as  the 
plural.  The  words  "herein,"  "hereof  and 
"hereunder",  and  words  of  similar 
import,  refer  to  this  part  as  a  whole. 

S17M.4    OuaiflcatiOM. 

(a)  Borrowers.  To  qualify  to  prepay  an 
FFB  loan  pursuant  to  this  part  the 
borrower  must; 


(1)  Demonstrate  that  the  FFB  loan  was 
outstanding  on  ]uly  2, 1066: 

(2)  Prepay  the  FFB  loan  by  using  a 
private  loan  with  the  existing  loan 
guarantee,  or  by  using  internally 
generated  funds  and: 

(3)  Colify  that  any  savings  resulting 
from  such  prepayment  will  be  passed  on 
to  its  customers,  or  used  to  improve  the 
financial  strength  of  the  borrower  in 
cases  of  financial  hardship. 

(b)  Leaden.  To  participate  pursuant  to 
this  part  in  a  borrower's  prepayment  of 
an  FFB  loan  by  means  of  a  private  loan, 
the  lender  must- 

(1)  Be  a  private  legally  organized 
lender,  or  a  lender  establisted  pursuant 
to  the  Farm  Credit  Act  of  1971.  as 
amended; 

(2)  (i)  Be  subject  to  credit  examination 
and  supervision  by  either  an  agency  of 
the  United  States  or  a  state  and  be  in 
good  standing  wnth  its  licensing 
authority  and  have  met  the 
requirements,  if  any,  of  Koensing. 
lending  and  loan  servicing  in  the  state 
where  the  collateral  for  the  loan  is 
located:  (ii)  be  a  financially  viable 
lender  or  (iii)  be  a  trust  administered  by 
an  entity  meeting  the  requirements  of  (i) 
or  (ii)  ot  this  subsection;  and 

(3)  Have  the  capability  to  adequately 
service  the  private  loan  either  by  using 
its  own  resources  or  by  contracting  for 
such  resources  with  a  financially  viable 
lender.  Under  no  ctrcumstances  may  the 
borrower  or  an  affiliate  of  the  borrower 
service  the  private  loan.  A  qualified 
lender  may  participate  out  each  private 
loan  to  entities  other  tisan  a  Government 
agency,  the  borrower,  or  an  affiliate  of 
the  borrower,  provided  that  such 
participation  shall  be  on  terms  and 
conditions  satisfactory  to  the 
Administrator. 

(c)  Private  Joans.  A  borrower  who 
qualifies  piu«uant  to  9  1786.4(a)  may  at 
its  option  elect  to  use  a  private  loan  to 
make  a  prepayment  pursuant  to  this 
part.  Private  loans,  the  proceeds  of 
which  are  used  exdueively  to  prepay 
FFB  loans,  shall  be  eligible  for  a 
guarantee  under  this  part.  The 
Administrator  shall  endorse  a  guarantee 
on  each  note  evidencing  a  qualifying 
private  loan.  The  private  loan  shall  be 
structured  in  a  manner  which  in  the 
judgment  of  REA  shall  not  result  in  an 
increase  in  loan  guarantee  risk  and  shall 
comply  wnth  the  following: 

(1)  The  private  loan  shall  provide  for 
the  periodic  payment  of  interest  by  the 
borrower  not  less  frequentiy  than 
annually,  at  either  a  variable  or  fixed 
rate  in  a  manner  which  shall  not  result 
in  an  increase  in  loan  guarantee  risk, 
(i.e.  The  dollar  weighted  average 
interest  rate  on  the  private  loan  shall  be 
less  than  or  equal  to  the  dollar  weighted 


average  interest  rate  on  the  FFB  loan 
being  prepaid,  so  that 
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Cr=    C.+ 


Yi    (C.-A.)T. 


(J-n) 


Where. 

C=The  revised  interest  rate  cap: 

C,=The  original  interest  rate  cap  at  the  time 

of  prepayment; 
A|=The  average  interest  rate  actually 

charged  tai  the  i**  period; 
Ti= Length  of  the  i*^  period  expressed  in 

years; 
n=The  number  of  years  that  have  elapsed 

since  the  initial  prepayment; 
)=The  initial  term  of  the  imvate  loan,  at  the 

time  of  prepayment; 

Subject  to  the  constraint  that  Aj  must  be 
less  or  equal  to  C,). 

(2)  Principal  payments  oo  the  private 
loan  shall  be  made  either  qnartcriy. 
semiannuaUy,  or  annuaUy  and  shall 
conmience  on  or  before  the  last  day  of 
the  calendar  year  daring  which  the 
prepayment  pursoant  to  this  part  was 
made. 

(3)  With  the  approval  of  Ae 
Administrator,  die  lender  may  refund 
the  private  loan  wiUi  the  pnxxeds  of 
another  loan  from  die  same  lender,  with 
the  existing  guarantee  and  under  terms, 
conchtions.  and  a. structure  substantially 
similar  to  die  private  loan,  on  such  dates 
as  the  lender,  the  borrower  and  REA 
may  agree,  provided  however,  that  such 
a  refunding  loan  shall  comply  with  the 
provisions  of  S  1786.4(c)  hereof. 
Additionally,  with  the  approval  of  the 
Administrator,  the  private  loan  may  be 
prepaid  either  in  whole  or  in  part  at  any 
time  by  the  borrower  using  its  general 
funds. 

(4)  The  private  loan  and  the 
guaranteed  note  evidencing  the  private 
loan  shall  not  be  direcUy  or  indirectly 
part  of  a  transaction  the  income  of 
which  is  excluded  irom  gross  income  for 
the  purposes  of  Chapter  I  of  the  Internal 
Revenue  Code  of  1986. 

(5)  The  guaranteed  note  evidencing 
the  private  loan  shall  not  be  transferable 
or  assignable  except  (i)  with  the  written 
approval  of  the  Achninistrator  (ii)  in  the 
event  that  the  guaranteed  note 
evidencing  the  private  loan  is  held  by  a 
trust,  to  a  similar  trust  in  connection 
with  a  refunding  loan  made  by  the 
lender  pursuant  to  S  1786.4(cK3};  or  (iii) 
as  an  tmdivided  pro  rata  interest  in  a 
pool  of  obligations. 


(6)  The  loan  documentation  shall 
provide  REA  with  the  right  to  accelerate 
the  private  loan  upon  the  occurrence  of 
an  Event  of  Default  as  that  term  is 
defined  in  the  mortgage,  on  the  earUer  of 
(i)  any  date  the  interest  rate  on  the 
private  loan  is  reset  without  premium  or 
penalty:  (ii)  any  date  the  borrower  may 
prepay  in  accordance  with  the  terms  of 
the  private  loan,  or  (iii)  the  tenth 
anniversary  of  the  date  the  private  loan 
first  bears  interest  at  a  fixed  interest 
rate. 

(7)  The  principal  of  the  private  loan 
shall  not  include  amounts  attributable  to 
fees  associated  with  the  private  loan.  At 
the  time  it  submits  its  application,  a 
borrower  may  request  that  the 
Administrator  approve  the  inclusion  of 
amounts  attributable  to  fees  as  part  of 
the  interest  rate  on  the  private  loan,  if 
the  net  effective  interest  rate  including 
such  fees  meets  the  test  contained  in 

S  1786.4(c)(1).  For  the  purposes  of  these 
regulations,  such  financed  fees  shall  be 
considered  "interest". 

(8)  Private  loans  tmd  guaranteed  notes 
evidencing  private  loans  shall  otherwise 
be  in  form  and  substance  satisfactory  to 
the  Administrator. 

(d)  Prepayments  without  a  guarantee. 
Qualifying  borrowers  may  elect  to 
utilize  internally  generated  funds 
without  a  guarantee,  to  prepay  an  FFB 
loan  pursuant  to  this  part,  if 

(1)  The  borrower  iiSorms  REA  at  the 
time  it  submits  a  prepayment 
application,  of  its  intent  to  prepay  using 
internally  generated  funds;  and 

(2)  The  prepayment  does  not  in  the 
judgment  of  REA,  materially  adversely 
affect  the  fmancial  stability  of  the 
borrower  and  its  ability  to  meet  all  its 
obligations,  including  debt  service  on  all 
loans  made,  guaranteed  or  lien 
accommodated  under  the  RE  Act  which 
remain  outstanding  after  the  date  of  the 
prepayment. 

(e)  FFB  loans.  A  borrower's  FFB  loans 
that  qualify  to  be  prepaid  pursuant  to 
this  part  are  advances  with  long-term 
maturity  dates. 

S  1786.5    Prepayment  auttwrlty.  program 
allocatkMM,  categories  of  prepayment 
application*  and  financially  distressed 
tKNTowers' reserve. 

(a)  Prepayment  authority.  So  long  as 
the  aggregate  prepayments  made  after 
December  22, 1987,  under  section  306(A) 
of  the  RE  Act,  does  not  exceed  $2.5 
billion,  the  approval  of  the  Secretary  of 
the  Treasury  is  not  required  in  order  to 
make  a  prepayment  pursuant  to  this  part 
(such  amount  of  prepayments  is 
herinafter  called  prepayment  authority). 

(b)  Program  allocations.  In 
accordance  with  the  provisions  of 
section  637  of  the  1989  Appropriations 


Act  $350  million  of  prepayment 
authority  is  allocated  to  REA-financed 
electric  systems  and  $150  million  of 
prepayment  authority  is  allocated  to 
REA-financed  telephone  utilities. 

(c)  Categories  of  prepayment 
Applications.  Applications  received  by 
REA  from  borrowers  desiring  to  prepay 
pursuant  to  this  part  will  be  separated 
into  the  following  two  application 
categories: 

(1)  Electric  program  applications. 
Electric  program  applications  are 
applications  to  make  a  prepayment 
pursuant  to  this  part  from  REA-financed 
electric  utilities,  other  than  financially 
distressed  borrowers,  that  qualify  in 
accordance  with  S  1786.4(a)  hereof  and 
which  are  received  by  REA  during  the 
application  period;  or  are  applications  to 
make  a  prepayment  pursuant  to  this  part 
fitim  financially  distressed  borrowers 
that  qualify  in  accordance  with 

S  1786.4(a)  hereof  and  which  are 
received  by  REA  prior  to  November  30. 
1990; 

(2)  Telephone  program  applications. 
Telephone  program  applications  are 
applications  to  make  a  prepayment 
pursuant  to  this  part  from  REA-financed 
telephone  utilities  that  qualify  in 
accordance  with  S  1786.4(a)  hereof  and 
which  are  received  by  REA  during  the 
application  period: 

(d)  Financially  distressed  borrowers' 
reserve.  Of  the  $350  million  of 
prepayment  authority  allocated  for 
REA-financed  electric  utilities,  $200 
million  in  prepayment  authority  is  set 
aside  into  a  financially  distressed 
borrowers  reserve.  This  reserve  of 
prepayment  authority  will  be  available 
for  prepayments  pursuant  to  this  part  by 
current  or  future  financially  distressed 
borrowers  uniU  December  31, 1990,  to 
allow  such  borrowers  time  to  develop  a 
financial  restructuring  or  other  work-out 
plan  which  may  include  such 
prepayment  In  the  event  that  a  portion 
of  financially  distressed  borrowers' 
reserve  has  not  been  used  to  make 
prepayments  pursuant  to  this  part  prior 
to  January  1, 1991,  REA  will  evaluate 
whether  further  financially  distressed 
borrowers  may  need  assistance,  and  if 
not  REA  will  establish  and  announce  a 
new  application  period,  during  which 
REA  will  accept  new  electric  program 
applications. 

S  1786.6    Processing  procedure. 

(a)  Priority  of  processing.  The 
determination  of  the  order  or  method  in 
which  applications  or  portions  of 
applications  will  be  processed  by  REA 
rests  solely  within  the  discretion  of  the 
Administrator.  Without  regard  to  the 
date  received,  prepayment  applications 


generally  will  be  processed  in  the 
following  order  of  priority: 

(1)  Applications  from  financially 
distressed  borrowers:  and 

(2)  Apphcations  from  all  other 
borrowers.  In  the  event  that  REA 
receives  during  the  initial  application 
period,  prepayment  applications  from 
such  borrowers  in  an  amount  less  than 
remaining  prepayment  authority  for 
each  resfiective  program,  REA  intends  to 
establish  a  new  application  period. 

(b)  Pro-rated  applications.  Electric 
program  applications,  other  than 
apphcations  irom  financially  distressed 
borrowers,  and  telephone  program 
applications  will  be  prorated  within 
their  respective  application  categories  to 
permit  partial  prepayments  in  the  event 
that  the  aggregate  amount  of 
prepayment  applications  received 
during  the  application  period  exceeds 
the  amount  of  prepayment  authority 
allocated  to  that  application  category.  In 
such  circumstances,  the  amount  of  each 
borrower's  permitted  prepayment  shall 
be  determined  within  each  respective 
application  category,  as  follows: 

(1)  The  principal  amount  of  FFB 
advances  under  each  individual 
application,  bearing  an  interest  rate 
greater  than  10.0  percent  shall  be 
divided  by  the  aggregate  principal 
amount  of  FFB  advances,  under  all  of 
the  applications,  which,  bear  an  interest 
rate  greater  than  10.0  percent,  in  order  to 
determine  a  percentage  (hereinafter 
called  a  pro-rated  percentage)  for  each 
borrower 

(2)  Each  borrower's  share  of  the 
prepayment  authority  for  its  application 
category  shall  be  equal  to  the  product  of 
(i)  the  prepayment  authority  times  (ii) 
the  respective  pro-rated  percentage,  and 
may  be  used  to  prepay  a  portion  of  any 
FFB  loan  hsted  pursuant  to 

S  1786.7(a)(2); 

(3)  Except  for  prepayments  made  by 
financially  distressed  borrowers  which 
are  to  be  completed  on  or  before 
December  31, 1990,  if  any  approved 
prepayment  transaction  fails  to  be 
settled  within  180  days  of  the  end  of  the 
initial  application  period,  REA  may 
rescind  its  approval.  The  unused 
prepayment  authority  represented  by 
such  a  failed  transaction  is  subject  to 
being  included  in  any  subsequent  notice 
of  a  new  appUcation  period  under  this 
part;  and 

(4)  In  the  event  that  pending 
applications  from  financially  distressed 
borrowers  at  any  time  exceed  the 
amount  prepayment  authority  remaining 
in  the  financially  distressed  borrowers' 
reserve,  the  Administrator  at  his 
discretion  shall  select  one  or  more  of 
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such  applications  and  allocate  the 
remaining  reserve. 

S  17M.7    ApplcaHon  prooMlur*. 

Applications  to  make  a  prepayinent 
pursuant  to  this  part  shaD  be  submitted 
to  R£A  on  such  forms  as  REA  may 
prescribe  in  the  following  manner 

(a)  Initial  application.  Each  borrower 
desiring  to  make  a  prepajrment  pursuant 
to  this  part  shall  submit  an  initial 
application  to  REA.  No  initial 
application  from  a  borrower  will  be 
accepted  by  REA  prior  to  the 
commencement  of  the  application 
period.  An  initial  application  shall  not 
be  deemed  snbmitted  to  REA  until  it  is 
received  by  REA.  and  the  "Date 
Received"  has  been  inscribed  on  the 
Notice  of  Intent  to  Prepay  the  Federal 
Financing  Bank  by  an  authorized  ofTicial 
of  REA.  Incomplete  initial  applications 
may  be  returned  to  the  borrower  at  the 
discretion  of  REA  and  thereafter  must 
be  resubmitted  in  order  to  be  processed. 
To  be  considered  complete,  the  initial 
application  should  include  the  following: 

(1)  "Notice  of  Intent  to  Prepay  the 
Federal  Financing  Bank"  in  the  form 
specified  in  S  1786.9  hereof; 

(2)  A  listing  of  each  FFB  loan  advance 
to  be  prepaid  by  loan  designation.  REA 
note  number,  REA  accoimt  number, 
advance  date,  maturity  date,  original 
amount,  outstanding  balance,  and 
interest  rate: 

(3)  Evidence  that  the  borrower  meets 
the  qualification  provisiooi  of 

S  1786.4(a)  of  these  regulations: 

(4)  A  certification  of  the  chief 
executive  officier  of  the  borrower 
stating  that.  "Any  savings  from  the 
prepayment  of  Federal  Financing  Bank 
Loans  pursuant  to  section  306(A]  of  the 
Rural  Electrification  Act  of  1936,  as 
amended  (7  U.S.C.  936(A]]  will  be 
passed  on  to  the  customers  of  (insert  the 
corporate  name  of  the  borrower]  or  used 
to  improve  the  fmancial  strength  of 
(insert  the  corporate  name  of  the 
borrower]  in  cases  of  financial 
hardship." 

(5)  A  certified  copy  of  a  resolution  of 
the  board  of  directors  of  the  borrower 
approving  the  certification  cited  above 
and  requesting  REA  approval  of  the 
prepayment. 

(b]  Final  documentation.  All 
documentation  in  connection  with  a 
proposed  prepayemnt  made  pursuant  to 
this  pari  must  be  submitted  to  REA  in 
r.nal  form,  no  later  than  5  business  days 
prior  to  the  settlement  date  agreed  to  by 
the  borrower  and  REA.  To  be 
considered  complete,  the  final 
documentation  shall  include  the 
following  material: 

(1)  In  the  event  that  the  borrower 
proposes  to  utilize  internally  generated 


funds  in  connection  with  the 
prepayment,  (i)  a  certification  that  the 
borrower  intends  to  utilise  internally 
generated  funds  in  connection  with  die 
prepayment  and  that  the  prepayment 
will  not  have  a  material  adverse  affect 
on  the  borrower's  ability  to  meet  all  its 
obligations,  including  debt  service  on  all 
loans  made  or  {guaranteed  under  the  RE 
Act  remaining  outstanding  after  the  date 
of  the  prepayment;  and  (ii]  evidence,  in 
form  and  substance  satisfactory  to  REA. 
that  the  borrower  has  sufficient 
resources  available  and  it  is  committed 
to  making  the  prepayment  on  the 
settlement  date; 

(2]  In  the  event  that  a  borrower 
proposes  to  utilize  a  private  loan  in 
connection  with  the  prepayment 

(i)  Evidence,  in  form  and  subatanoe 
satisfactory  to  REA,  that  the  borrower 
has  an  irrevocable  commitment  from  the 
lender  to  close  the  private  loan  on  the 
setUement  date  at  an  interest  rate  that 
meets  the  requirements  of  1 1786.4(c)(1); 

(ii)  Evidence  that  the  lender  meets  the 
qualification  provisions  of  S  1786.4(b); 

(iii)  Evidence  that  the  private  loan 
meets  the  qualification  provisions  of 
9 1788.4(c);  and 

(iv)  The  final  documentation  for  the 
private  loan; 

(3)  Estimate  of  fees,  and  expenses, 
including  any  taxes,  in  connection  with 
the  prepayment  transaction; 

(4)  In  the  case  of  financially  distressed 
borrowers,  evidence  in  form  and 
substance  satisfactory  to  die 
Administrator  diat  the  benefits  of 
prepayment  will  not  be  used  to  reduce 
rates  and  that  any  Federal  or  state 
regulatory  body  having  jurisdiction  over 
the  borrower's  rates  has  acknowledged 
its  awareness  of  this  requirement, 

(6)  In  the  event  that  borrower  is 
unable  to  deliver  final  dociunentation  or 
the  evidence  specified  in  accordance 
%vith,  1 1786.7(b),  REA  may  reschedule 
the  settlement  date  at  is  discretion. 

(c)  Procedure  for  Bubmiasion  of 
prepayment  applications.  An  original 
and  three  copies  of  each  initial 
appUcation  must  be  submitted,  between 
the  hours  of  6:15  a.m.  to  4:45  pjn. 
Washington.  DC  time,  to:  Mr.  Walter 
Twiggs,  Chief,  Communications  and 
Records  Management  Branch, 
Administrative  Service  Division.  Rural 
Electrification  Administi-ation,  U.S. 
Department  of  Agriculture,  Room  0175 
South  Agriculture  Building.  Washington, 
DC  20250-1500.  The  outside  front  of  the 
package  containing  the  prepayment 
application  must  be  clearly  marked, 
"FFB  prepayment  application,"  and 
whether  the  application  is  an  "Electric 
Program  Application"  or  a  'Telephone 
Program  Application".  The  Notice  of 
Intent  to  Prepay  the  Federal  Financing 


Bank  must  be  the  fvst  document  in  die 
application  package.  Upon  receipt  the 
prepayment  application  will  be  opened, 
logged  in,  and  the  Notice  of  Intent  to 
Prepay  the  Federal  Rnandng  Bank  will 
be  inscribed  witii  die  date  received  by 
an  authorized  official  of  REA.  A  copy  of 
die  Notice  of  Intent  to  Prepay  the 
Federal  Financing  Bank  will  then  be 
returned  to  the  borrower.  Should  an 
application  be  snbmitted  other  than  in 
accordance  with  the  provisions  of 
S  1786.7.  the  date  received  shall  be  a 
date  determined  by  REA  in  its  sole 
discretion. 

§  17M.S    SatttaiiMiil  procodim. 

(a)  General.  Settiements  in  connection 
with  prepaying  FFB  loans  pursuant  to 
this  part  shall  be  conducted  in 
accordance  with  the  provisions  of  this 
section. 

(b)  Settlement  date.  The  prepayment 
will  be  setUed  and  if  a  private  loan  is 
utilized,  the  guarantee  will  be  delivered, 
on  a  setUement  date  agreed  upon  by  the 
borrower  and  REA. 

(c)  Place  of  settlement  All  settlements 
will  take  place  in  Washington.  DC  at  a    • 
location  of  the  borrower's  choosing; 
provided  however,  if  more  than  one 
setUement  is  proposed  for  the  same 
setUement  date.  REA  reserves  the  right 
to  coordinate  the  date  and  location  of 
the  settlements  with  borrowers 
involved. 

(d)  Repayment  of  FFB.  Prior  to  lO) 
p.m.  prevailing  local  time  in  New  York. 
New  York,  on  the  setUement  date,  the 
borrower  shall  nvire  immediately 
available  funds  to  REA  through  the 
Department  of  the  Treasury  account  at 
the  Fedeal  Reserve  Bank  of  New  York  or 
shall  provide  for  payment  to  REA  in 
another  manner  acceptable  to  REA  and 
FFB,  in  an  amount  sufficient  to  pay  the 
outstanding  principal  of  the  FFB  loan 
plus  accrued  interest  from  the  last 
payment  date  to  and  including  the 
setUement  date. 

(e)  Documentation.  The  borrower 
shall  deliver,  or  cause  to  be  delivered  to 
REA  and  FFB,  not  less  than  3  business 
days  prior  to  the  setUement  date, 
written  notice  of  the  settlement  date  and 
a  complete  listing  of  each  FFB  loan 
advance  to  be  prepaid,  in  the  format 
required  by  { 1786.7(a)(2).  In  the  event 
that  a  private  loan  is  used  in  connection 
with  the  prepayment,  the  following 
executed  documents,  opinions  and 
material  shall  be  delivered  at  the 
settlement: 

(1)  The  guaranteed  note  evidencing 
the  private  loan. 

(2)  The  guarantee. 

(3)  The  loan  guarantee  agreement. 


(4)  Copy  of  die  private  loan  agreement 
between  the  lender  and  the  borrower. 

(5)  Evidence  Uiat  die  borrower  has 
received  all  approvals  which  are 
required  under  Federal  or  state  law, 
loan  agreements,  security  agreements, 
existing  financing  arrangements,  or  any 
other  agreement  to  which  the  borrower 
is  a  party. 

(6)  An  amendment  in  recordable  form 
revising  the  description  of  the 
obligations  secured  by  the  mortgate 
including  the  obligation  of  the  borrower 
to  reimburse  REA  for  any  amounts  that 
REA  may  pay  under  the  guarantee. 

(7)  An  approving  opinion  of  the 
borrower's  legal  counsel  to  the  effect 
that  the  guaranteed  note  evidencing  the 
private  loan  is  a  valid  and  legaUy 
binding  obligation  of  the  borrower 
which  is  secured  under  die  mortgage, 
and  the  priority  of  the  mortgage,  as 
amended  pursuant  to  paragraph  (f)(6)  of 
this  section,  remains  undisturbed. 

(8)  An  approving  opinion  of  the 
lender's  legal  counsel  to  the  effect  that 
the  loan  guarantee  agreement  is  a  valid 
and  legally  binding  obligation  of  the 
lender. 

(9)  Such  other  opinions  of  counsel  as 
may  be  required  by  the  Administrator. 

(10)  Copies  of  any  other 
documentation  required  by  the  lender. 

(11)  Copies  of  any  other 
documentation  required  by  REA  to 
ensure  that  the  obligations  of  the 
borrower  to  reimburse  REA  for  any 
amounts  that  REA  pays  under  the 
guarantee  or  may  advance  in  connection 
with  the  private  loan  are  adequately 
secured  under  the  mortgage. 

91786.9  Forms. 

Guarantees  and  loan  guarantee 
agreements  executived  by  REA  pursuant 
to  this  part  wiU  be  on  forms  prescribed 
by  REA.  Such  forms  will  include, 
without  limitation,  additional  details  on 
servicing,  procedures  for  notifying  REA 
of  a  default,  the  manner  for  requesting 
payment  on  a  guarantee.  The  Notice  of 
Intent  to  Prepay  the  Federal  Financing 
Bank  shaU  be  substantially  in  the  form 
specified  by  REA.  REA  may  also 
prescribe  standard  forms  of 
certifications  to  be  used  in  connection 
with  materials  required  to  be  furnished 
pursuant  to  9  1786.6(a)  of  this  part. 

91786.10  Accew  to  records  of  lenders, 
•arvicers,  and  tnntees. 

The  lender,  the  servicer,  or  the  trustee 
will  permit  representatives  of  REA  (or 
other  agencies  of  the  U.S.  Department  of 
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Agriculture  suthorized  by  that 
Department]  to  inspect  and  make  copies 
of  any  of  their  records  pertaining  to  REA 
guaranteed  loans.  Such  inspection  and 
copying  may  be  made  during  regular 
office  hours  of  the  respective  parfy  or 
any  other  time  the  party  and  REA  find 
convenient. 

91786.11    Loss,  theft.  dMtniction, 
mutilation,  or  defacement  of  REA 
guarante*. 

[a)  Authorized  representative.  Except 
where  the  evidence  of  debt  was  or  is  a 
bearer  instrument,  the  REA 
Administrator  is  authorized  on  behalf  of 
REA  to  issue  a  replacement  guarantee(s) 
for  one(8)  which  may  have  been  lost, 
stolen,  destroyed,  mutilated,  or  defaced. 
Such  replacement(s)  shall  be  issued  only 
to  the  lender  or  holder  and  only  upon 
receipt  of  an  acceptable  certificate  of 
loss  and  an  indemnity  bond. 

(b)  Requirements.  When  a 
guarantee(8)  is  lost,  stolen,  destroyed, 
mutilated,  or  defaced  while  in  the 
custody  of  the  lender,  or  holder,  the 
lender  will  coordinate  the  activities  of 
the  party  who  seeks  the  replacement 
documents  and  will  submit  the  required 
documents  to  REA  for  processing.  The 
requirements  for  replacement  are  as 
follows: 

(1)  A  certificate  of  loss  properly 
notarized  which  includes: 

(i)  Legal  name  and  present  address  of 
the  owner,  requesting  the  replacement 
forms. 

(ii)  Legal  name  and  address  of  lender 
of  record. 

(iii)  Capacity  of  person  certifying. 

(iv)  Full  identification  of  the 
guarantee,  including  the  name  of  the 
borrower,  date  of  the  guarantee,  face 
amount  of  the  evidence  of  debt 
purchased,  date  of  evidence  of  debt  and 
present  balance  of  the  loan.  Any 
existing  parts  of  the  documents  to  be 
replaced  should  be  attached  to  the 
certificate. 

(v)  A  full  statement  of  circumstances 
of  the  loss,  theft,  or  destruction  of  the 
guarantee. 

(vi)  The  lender  or  holder,  shall  present 
evidence  demonstrating  current 
ownership  of  the  guarantee  and  note.  If 
the  present  holder  is  not  the  same  as  the 
original  lender,  a  copy  of  the 
endorsement  of  each  successive  holder 
in  the  chain  of  transfer  from  the  initial 
private  lender  to  present  holder  shall  be 
included.  If  copies  of  the  endorsement 
cannot  be  obtained,  best  available 
records  of  transfer  shall  be  presented  to 


REA  (e.g.,  order  confinnation.  cancelled 
diecks,  etc.). 

(2)  An  indemnify  bond  acceptable  to 
REA  shall  accompany  the  request  for 
replacement  except  when  die  holder  is 
the  United  States,  a  Federal  Reserve 
bank,  a  Federal  Government 
Corporation,  a  state  or  territory,  or  the 
District  of  Columbia.  The  bond  may  be 
with  or  without  surety.  The  bond  sbaU 
be  with  surefy  except  when  the 
outstanding  principal  balance  and 
accrued  interest  due  the  p>resent  holder 
is  less  than  $1,000,000  verified  by  the 
lender  in  writing  in  a  letter  of 
certification  of  balance  due.  The  surety 
shall  be  a  qualified  surety  company 
holding  a  certificate  of  auUiorify  from 
the  Secretary  of  the  Treasury  ana  listed 
in  Treasury  Department  Circular  580. 

(3)  All  indemnity  bonds  shall  be 
issued  and/or  payable  to  the  United 
States  of  America  acting  through  the 
Administrator  of  the  Rural 
Electrification  Administration.  The  bond 
shaU  be  in  an  amount  not  less  than  the 
unpaid  principal  and  interest  The  bond 
shaU  save  REA  harmless  against  any 
claim  or  demand  which  might  arise  or 
against  any  damage,  loss,  costs,  or 
expenses  which  might  be  sustained  or 
inciured  by  reasons  of  the  loss  or 
replacement  of  the  instruments. 

91786.12  Othw  prepayments. 

Nothing  contained  in  this  part  shaU 
prohibit  a  borrower  bom  making 
prepayments  of  FFB  loans  in  accordance 
%vith  the  terms  thereof. 

91788.13  AppHcatlon  of  regulation  to 
previous  prepayment*. 

Nothing  contained  in  this  part  shall 
affect  the  validify  of  prepayments  made 
or  guarantees  issued  pursuant  to 
previous  regulations.  Those  borrowers, 
however,  that  completed  a  prepayment 
pursuant  to  section  306(A)  of  the  RE  Act 
and  closed  loans  prior  to  February  27. 
1986,  may,  in  their  discretion  request 
REA  approval  and  if  required  by  prior 
regulations  the  concurrence  of  die 
Secretary  of  the  Treasury,  of  any 
amendments  necessary  to  make  the 
terms  and  conditions  of  such  loans 
consistent  with,  or  to  consolidate  such 
loans  with,  loans  guaranteed  under 
these  regulations. 

91786.14  Judicial  review. 

This  part  is  intended  to  set  forth  REA 
policies  and  procedures  for  the  orderly 
administration  of  the  provisions  of 
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section  306(A)  of  the  RE  Act.  section  633 
of  the  continuing  resolution,  and  section 
637  of  the  1989  Appropriations  Act  and 
is  not  intended  to  create  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  by  a  party  against 
the  United  States,  its  agencies,  its 
officers  or  any  person. 

Date:  May  18. 1988. 
OuriMR.  Millar, 

Acting  Administrator. 

Note:  The  following  form  of  the  Notice  of 
Intent  to  Prepay  the  Federal  Financing  Bank 
(which  will  not  be  published  in  the  Code  of 
Federal  Regulations)  may  be  used  In 
connection  with  a  prepayment  application. 
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NOTICE  OF  INTENT  TO  PREPAY  THE 
FEDERAL  FINANCING  BANK 
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"      'El 


REA  USE  ONLY 


NOTIFICATION 


— iitm^r  Nai^ hereby  navies  iht  Administrator  ef 

the  Rural  Electrification  Administralioa  (REA)  of  us  intent  lo  prepay  the  Federal  FiruMcing  Branl  under  the  provisions  of7CFRI786. 
"Prepayment  of  REA  Gmaranleed  Federal  Finoncmg  Bant  Loons',  (the  'Regulations-)  and  pursuant  to  §306(A)  of  the  Rural  Electrification  Act 
of  1936.  as  amended.   The  following  infornuuion  is  provided  to  REA  in  connection  with  its  t^piicatum  to  prepay: 


1    Borrower  Mam*  and  Address 


3.  Proposed  PfBpayment  Amount 


4   Dollar  weighted  average  FfB  tnterest  rale  on  the 
propOMdpwpaynieni  amount 


2.  This  prepayment  IS  intened  lo  be  made  using  {cHuJt  om  ikm  appittsi 

a  Lj    Inlemaly  generated  tunds 

OR 
b.  I — I    Private  capital  with  (he  existng  guarantee 


5   Name  ar)d  Address  of  Proposed  Lender.  Servicer,  and  Trustee  (ijappiicabU). 
LENDER  SERVICER 


TRUSTEE 


6.  SetUement  Date  (titt  dale  the  borrower  is  prrpared  lo 
disbtrst  funds  to  FFB) : 

.19 

ACKNOWl  FDGUENT 

achurtvledges  iha  the 

{Btirrmwtr  Sam) 

procedures  set  forth  in  7  CFR  1 786  wUl  be  used  by  REA  lo  establish  processing  priority. 

BY: 

iAulimnudO^uil^Borrowtr) 

"nTLE                                                                                DATE: 

REA  Form  606    (05-89) 


[FR  Doc.  89-12315  Filed  5-22-89;  8:45  am) 
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Food  Safety  and  Inapoctloo  Sarvico 

•  CFR  Part*  301, 302. 303, 908, 306, 
307. 308, 312. 314, 310, 317, 318, 320, 
322. 325, 327. 331, 335,  and  381 

(Docket  No.  I7-020P] 

linpleniantation  of  Inpcovod 
ProooaainQ  InipoGtIon 

AoaNCV:  Food  Safety  and  Inspection 

Service.  USDA. 

action:  Withdrawal  of  proposed  rule. 

iUMMAllv:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  withdrawing 
its  proposal  of  November  4, 1888.  to 
change  its  system  of  processing 
inspection.  The  proposed  rule  changes 
were  intended  to  carry  out  the 
provisions  of  the  1986  amendments  to 
the  Federal  Meat  Inspection  Act  (FMIA) 
and  existing  provisions  in  the  Poultry 
Products  Inspection  Act  (PPIA)  by 
implementing  a  method  of  inspection, 
known  as  "Improved  Processing 
Inspection."  whereby  FSIS  womd 
allocate  its  inspection  program 
resources  to  each  processing 
establishment  based  on  the  public 
health  and  economic  risks  presented  by 
the  establishment.  FSIS  will  gather 
additional  information  regarding  a 
processing  inspection  system,  and  will 
thereafter  determine  if  a  new  proposal  is 
to  be  published. 

tmCVM*  DATE  May  23. 1989. 

TOR  PUKTHIR  INTOMiATKMI  CONTACT: 

Judith  A.  Segal.  Director,  Policy  and 
Planning  Sta^,  Food  Safety  and 
Inspection  Sevice,  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 
(202)  447-8525. 

•umiiNNTAiiv  information:  The 
Food  Safety  and  Inspection  Service 
(FSIS)  on  November  4. 1988,  published  a 
proposal  to  amend  various  provisions  of 
the  Federal  meat  inspection  regulations 
and  poultry  products  inspection 
regulations  to  permit  the  Agency  to 
implement  improvements  in  its  system 
of  inspection  for  establishments  that 
prepare  meat  food  products  and/or 
process  poultry  products  beyond 
slaughter  and  evisceration  (53  FR  44818). 

The  proposed  changes  were 
authorized  by  1986  amendments  to  the 
Federal  Meat  Inspection  Act  (FMIA)  (21 
U.S.C.  601  et  seg.]  and  by  the  existing 
provisions  in  the  Poultry  Products 
Inspection  Act  (PPIA)  (21  U.S.C.  451  et 
seq.].  The  FMIA  and  PPIA  now  permit 
the  Secretary  of  Agriculture,  through  the 
Administrator  of  FSIS,  more  closely  to 
link  application  of  Inspection  program 
resources  in  each  inspected  processing 
establishment  to  the  public  health  and 
economic  risks  presented  by  the 


establishment's  operations  (21  U.S.C 
455(b)  and  e06(a)).  They  also  provide  the 
discretion  to  provide  less  than  daily 
inspection  coverage  in  some  plants. 

The  proposed  changes  were  intended 
to  provide  for  a  more  effective  and 
efficient  method  of  inspecting  processed 
products,  and  the  facilities  in  which  they 
are  produced,  known  as  "Improved 
Processing  Inspection."  A  considerable 
number  of  public  comments  oppposed 
the  activities  proposed  by  the  Agency  in 
this  rulemaking.  Consumers  expressed 
concerns  that  the  Agency  would  use  its 
new  authority  simply  to  reduce 
inspection  and,  consequently,  reduce  the 
safety  and  wholesomeness  of  inspected 
products.  At  the  same  time,  the 
regulated  industry  expressed  concerns 
that  the  Agency  would  use  its  new 
authority  to  place  more  burdensome 
requirements  on  inspected 
establishments. 

FSIS  does  not  intend  to  proceed  with 
this  rulemaking  because  the  comments 
received  have  persuaded  the  Agency  to 
reconsider  how  to  improve  its 
processing  inspection  procedures. 

Accordingly,  FSIS  hereby  withdraws 
the  proposed  rule  published  in  the 
Federal  Register  on  November  4. 1988 
(53  FR  44848). 

Done  at  Washington,  DC  on  May  19, 1989. 
LMtar  M.  Cnnvfocd. 

Administrator,  Food  Safety  and  Inspection 
Service. 

[FR  Doc.  89-12454  Filed  5-22-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Aviation  Admlnlatration 

14CFRPart39 

(Docket  Na  8»-NM-ea-A0] 

Alrwortlilnaaa  DIractivaa;  Boeing 
Modal  747  Sarlaa  Alrplanaa 

AQINCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

•UMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  747  series 
airplanes,  which  would  require 
incorporation  of  certain  structural 
modiHcations.  This  proposal  is 
prompted  by  reports  of  recent  incidents 
involving  fatigue  cracking  and  corrosion 
in  transport  category  airplanes  that  are 
approaching  or  have  exceeded  their 
economic  design  goal.  These  incidents 
jeopardized  the  airworthiness  of  the 
affected  airplanes.  These  conditions,  if 
not  corrected,  could  result  in  a 


degradation  in  the  structural  capabilities 
of  the  affected  airplanes.  This  action 
also  reflects  the  FAA's  decision  that 
long  term  continued  operational  safety 
should  be  assured  by  actual 
modification  of  the  airframe  rather  than 
repetitive  inspections. 
DATC  Comments  must  be  received  no 
later  than  July  24. 1989. 

Aoomtscs:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
68-AD.  17900  Pacific  Highway  South,  C- 
68066,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
the  Seattle  Aircraft  Certification  Office, 
FAA.  Northwest  Mountain  Region.  9010 
East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Richard  H.  Yarges  or  Mr.  Dan  R.  Bui, 
Airframe  Branch.  ANM-120S;  telephone 
(206)  431-1920.  Mailing  address:  FAA. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  C-68966,  Seattle. 
Washington  98168. 

SUFFLIMENTARV  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  speciHed  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acluiowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 


must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-68-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion. 

In  April  1988.  a  high-cycle  Boeing 
Model  737  suffered  major  structural 
damage  in  flight.  Although  the  cause  of 
the  accident  has  not  yet  been 
determined,  it  has  become  clear  that  the 
airplane  had  numerous  fatigue  cracks 
and  a  great  deal  of  corrosion. 
Subsequent  inspections  conducted  by 
the  operator  on  the  high-cycle  airplanes 
in  its  fleet  revealed  that  two  other 
airplanes  had  extensive  fatigue  cracking 
and  corrosion.  These  airplanes  were 
taken  out  of  service. 

In  June  1988,  the  FAA  sponsored  a 
conference  on  aging  airplanes.  It  became 
obvious,  because  of  the  huge  increase  in 
air  travel,  the  relatively  slow  pace  of 
new  airplane  production,  and  the 
apparent  economic  feasibiUty  of 
operating  older  technology  aiiplanes, 
that  older  airplanes  will  continue  to  be 
operated  rather  than  be  retired.  Because 
of  the  problems  revealed  by  the  accident 
described  above,  it  was  generally 
agreed  that  increased  attention  needed 
to  be  focused  on  this  aging  fleet  and 
maintaining  its  continued  operational 
safety. 

The  Air  Transport  Association  (ATA) 
of  America  and  the  Aerospace 
Industries  Association  (AIA)  of  America 
committed  to  identifying  and 
implementing  procedures  to  ensure 
continuing  structural  airworthiness  of 
aging  transport  category  airplanes.  An 
Aging  Aircraft  Task  Force,  with 
representatives  from  the  aircraft 
operators,  manufacturers,  regulatory 
authorities,  and  other  aviation 
representatives,  was  established  in 
August  1988.  The  objective  of  the  Task 
Force  was  to  sponsor  "Working  Groups" 
to  (1)  select  service  bulletins,  applicable 
to  each  airplane  model  in  the  transport 
fleet,  to  be  recommended  for  mandatory 
modiflcation  of  aging  airplanes,  (2) 
develop  corrosion-directed  inspections 
and  prevention  programs,  (3)  review  the 
adequacy  of  each  operator's  structural 
maintenance  program,  (4)  review  and 
update  the  Supplemental  Structural 
Inspection  Documents  (SSID),  and  (5) 
assess  repair  quality. 

The  Working  Group  assigned  to 
review  Boeing  Model  747  series 
airplanes  completed  its  work  on  Item 
(1),  above,  in  March  1989.  The  Working 
Group's,  proposal  is  contained  in  Boeing 
Dociunent  Number  D6-35999,  "Aging 
Airplane  Service  Bulletin  Structural 
Modiflcation  Program — Model  747."  The 


FAA  has  reviewed  and  approved  this 
Document. 

The  Document  references 
modiflcations  described  in  29  service 
bulletins  and  recommends  they  be 
incorporated  in  the  applicable  Boeing 
Model  747  airplanes.  In  addition,  the 
Document  describes  additional 
modiflcations  which  will  be  included  in 
upcoming  revisions  to  those  service 
bulletins.  These  modiflcations  consist  of 
8  modiflcations  to  the  wing,  13 
modiflcations  to  the  fuselage,  1 
modiflcation  to  the  empennage,  4 
modiflcations  to  the  landing  gear,  and  5 
modifications  to  the  engine  strut.  They 
include  structural  reinforcement/ 
replacement  of  skins,  stringers, 
bulkheads,  frames,  ribs,  spars,  and  other 
structural  members.  Completing  these 
modiflcations  will  reduce  the  possibility 
for  major  structural  failure. 

Since  fatigue  cracking  and  corrosion 
is  likely  to  exist  or  develop  on  other 
airplanes  of  this  same  type  design,  an 
AD  is  proposed  which  would  require 
modiflcation  of  Boeing  Model  747  series 
airplanes  at  their  economic  design  goal 
or,  in  some  cases,  at  a  specific  time,  in 
accordance  with  the  Boeing  Document 
previously  described. 

The  "economic  design  goal"  of  an 
airplane  is  typically  considered  to  be  the 
period  of  service,  afler  which  a 
substantial  increase  in  the  maintenance 
costs  is  expected  to  take  place  in  order 
to  assure  continued  operational  safety. 
The  economic  design  goal  for  the  Boeing 
Model  747  airplane  is  20  years  for 
structural  problems  associated  with 
environmental  deterioration,  and  20,000 
flight  cycles  for  structural  problems 
associated  with  fatigue  damage. 

The  proposed  compliance  time  for 
implementation  of  the  mandatory 
structural  modiflcation  program  is  upon 
reaching  the  applicable  economic  design 
goal  or  within  4  years  after  the  effective 
date  of  the  AD.  "This  time  interval  was 
based  upon  the  ability  of  the 
manufacturer  to  provide  the  parts 
necessary  for  the  modification,  and  the 
time  necessary  to  incorporate  the 
modiflcations. 

In  the  interim,  safety  will  be  provided 
by  various  means  currently  in  place  that 
are  considered  satisfactory  to  detect 
damage  prior  to  the  occurrence  of  an 
unsafe  condition.  These  include 
operators'  on-going  basic  maintenance 
programs;  continuing  inspections 
required  by  numerous  previously  issued 
AD's;  the  Supplemental  Structural 
Inspection  Document  (SSID)  program, 
previously  mandated  by  AO  84-21-02, 
Amendment  39-4936  (49  FR  44890; 
November  13, 1984);  the  FAA's 
increased  emphasis  on  surveillance  of 
operators'  maintenance  programs  and 


-procedures;  and  the  FAA's  participation 
in  programs  to  physically  inspect  high- 
time  airplanes  during  scheduled  heavy 
maintenance. 

There  are  approximately  680  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
■  estimated  that  20  airplanes  of  U.S. 
registry  would  be  affected  by  this  AO 
within  the  initial  threshold  of  4  years. 
The  cost  to  modify  each  airplane  is 
estimated  to  be  $2,300,000.  This  cost 
includes  the  price  of  modiflcation  kits, 
which  is  $900,000  per  airplane,  and  the 
estimated  number  of  manhours  to 
accomplish  the  modiflcations.  which  is 
35,000  manhours  at  $40  per  manhour.  It 
does  not  include  downtime,  planning, 
set  up,  familiarization,  or  tool 
acquisition  costs.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $46,000,000 
over  the  4  year  time  period. 

Additional  airplanes  will  be  affected 
as  they  accumulate  time-in-service  and 
reach  the  threshold  for  modification. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "signiflcant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  signiflcant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  39)  as  follows: 
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PART39-(AMENOEO] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C  1354(a).  1421  and  1423: 
49  U.S.C.  10e(g)  (Revised  Pub.  L  07-449, 
January  12, 1963):  and  14  CFR  UM. 

130.13    [AiMndMll 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  747  seriea 

airplanes,  listed  in  Boeing  Document  No. 
Dfr-35900.  dated  Maich  lOSa  certificated 
in  any  category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  structural  failure,  accomplish 

the  following: 

A.  Prior  to  reaching  the  incorporation 
thresholds  listed  in  Boeing  Document  No.  D6- 
3S999.  dated  Mardi.  196B,  "Aging  Airplane 
Service  Bulletin  Structural  Modification 
Program — Mode!  747,"  or  within  the  next  4 
years  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  except  as  noted  in 
paragraph  B.,  t>elow,  accomplish  the 
structural  modifications  listed  in  Section  3  of 
Boeing  Document  No.  De-359e9,  dated  March 
1980. 

B.  1.  Accomplish  replacement  of  the  trailing 
edge  flap  tracks  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-57 A2229.  Revision 
8.  dated  January  31. 1960,  «vithin  5  years  after 
the  effective  ddte  of  this  AD. 

2.  Incorporation  thresholds  expressed  as 
"at  next  overhaul,"  shall  be  accomplished 
within  the  next  6  years  after  the  effective 
date  of  this  AD:  or  within  6  years  after  the 
accumulation  of  10,000  Hights  in  the  case  of 
the  wing  landing  gear  jury  strut  spindle, 

3,  Accomplish  the  AJPU  cutout 
reinforcement  in  accordance  with  Boeing 
Service  Bulletin  747-53-2275.  Revision  3,  prior 
to  accumulation  of  20.000  flights,  or  within 
5,000  flights  after  the  effective  date  of  this 
AD,  whichever  occurs  later, 

Nota:  The  modifications  required  by 
paragraphs  A.  and  B..  above,  do  not 
termina'e  the  inspection  requirements  of  any 
other  AD  unless  that  AD  specifies  that  any 
such  modification  constitutes  terminating 
action  for  the  inspection  requirements, 

C.  An  alternate  means  of  compUance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region, 

Nota:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
coRunent.  and  then  send  it  to  the  Manager, 
Seattle  Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21,197  and  21,199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

The  FAA  has  requested  Federal 
Register  approval  to  incorporate  by 
reference  Boeing  Document  No.  D6- 
35999,  dated  March  1989,  identified  and 
described  in  this  proposed  directive. 


All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  doctunents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South.  Seattle.  Washington,  or 
Seattle  Aircraft  Certification  Office, 
FAA,  Northwest  Mountain  Region,  9010 
East  Marginal  Way  South.  Seatde. 
Washington. 

Issued  in  Seattle,  Washington,  on  May  1, 
1980. 
LaroyA.KaUh, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  80-12275  Filed  5-18-89: 11:10  am] 
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14  CFR  Part  39 

[Docket  Na  89-NM-«0-AO] 

Airworthlnesa  Directivea;  Boeing 
Model  727  Seriea  Alrplanea 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

auMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  727  series 
airplanes,  which  would  require 
incorporation  of  certain  structural 
modifications.  This  proposal  is 
prompted  by  reports  of  recent  incidents 
involving  fatigue  cracking  and  corrosion 
in  transport  category  airplanes  that  are 
approaching  or  have  exceeded  their 
economic  design  goal.  These  incidents 
have  jeopardized  the  airworthiness  of 
the  affected  airplanes.  These  conditions, 
if  not  corrected,  could  result  in  a 
degradation  in  the  structural  capabilities 
of  the  affected  airplanes.  This  action 
also  reflects  the  FAA's  decision  that 
long  term  continued  operational  safety 
should  be  assured  by  actual 
modification  of  the  airframe  rather  than 
repetitive  inspections. 
DATE:  Comments  must  be  received  no 
later  than  July  24, 1989. 
AOOREaaca:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
60-AD,  17900  Pacific  Highway  South.  C- 
68966,  Seattie,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 


Airplanes,  P.O.  Box  3707,  Seattie, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  17900  Pacific 
Hi^way  South,  Seatde,  Washington,  or 
Seatde  Aircraft  Certification  Office, 
FAA,  Northwest  Mountain  Region,  9010 
East  Marginal  Way  Soutii,  Seattie, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stanton  R.  Wood,  Airframe  Branch. 
ANM-120S:  telephone  (206)  431-1924. 
Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattie,  Washington 
98168. 

8UPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
writien  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-60-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

In  April  1988,  a  high-cycle  Boeing 
Model  737  suffered  major  structural 
damage  in  flight.  Although  the  cause  of 
the  accident  has  not  yet  been 
determined,  it  has  become  clear  that  the 
airplane  had  numerous  fatigue  cracks 
and  a  great  deal  of  corrosion. 
Subsequent  inspections  conducted  by 
the  operator  on  the  high-cycle  airplanes 
in  its  fleet  revealed  that  two  other 
airplanes  had  extensive  fatigue  cracking 


and  corrosion.  These  airplanes  were 
taken  out  of  service. 

In  June  1988,  die  FAA  sponsored  a 
conference  on  aging  airplanes.  It  became 
obvious,  because  of  the  huge  increase  in 
air  travel,  the  relatively  slow  pace  of 
new  airplane  production,  and  the 
apparent  economic  feasibility  of 
operating  older  technology  airplanes, 
that  older  airplanes  will  continue  to  be 
operated  rather  than  be  retired.  Because 
of  the  problems  revealed  by  the  accident 
described  above,  it  was  generally 
agreed  that  increased  attention  needed 
to  be  focused  on  this  aging  fleet  and 
maintaining  its  continued  operational 
safety. 

The  Air  Transport  Association  (ATA) 
of  America  and  the  Aerospace 
Industries  Association  (AIA)  of  America 
committed  to  identifying  and 
implementing  procedures  to  ensure 
continuing  structural  airworthiness  of 
aging  transport  category  airplanes.  An 
Aging  Aircraft  Task  Force,  witii 
representatives  from  the  aircraft 
operators,  manufacturers,  regulatory 
authorities,  and  other  aviation 
representatives,  was  established  in 
August  1988.  The  objective  of  the  Task 
Force  was  to  sponsor  "Working  Groups" 
to  (1)  select  service  bulletins,  applicable 
to  each  airplane  model  in  the  transport 
fleet,  to  be  recommended  for  mandatory 
modification  of  aging  airplanes,  (2)  ' 

develop  corrosion-directed  inspections 
and  prevention  programs,  (3)  review  the 
adequacy  of  each  operator's  structural 
maintenance  program,  (4)  review  and 
update  the  Supplemental  Structural 
Inspection  Documents  (SSID],  and  (5) 
assess  repair  quality. 

The  Working  Group  assigned  to 
review  Boeing  Model  727  series 
airplanes  completed  its  work  on  Item 
(IJ,  above,  in  March  1989.  The  Working 
Group's,  proposal  is  contained  in  Boeing 
Document  Number  D6-54880,  "Aging 
Airplane  Service  Bulletin  Structural 
Modification  Program— Model  727."  The 
FAA  has  reviewed  and  approved  tiiis 
Document 

The  Document  references 
modifications  from  74  service  bulletins 
and  recommends  they  be  incorporated 
in  the  applicable  Boeing  Model  727 
airplanes.  In  addition,  die  Document 
describes  additional  modifications 
which  will  be  included  in  upcoming 
revisions  to  these  service  bulletins. 
The  modifications  consist  of  12 
modifications  to  the  wing,  45 
modifications  to  the  fuselage,  8 
modifications  to  the  doors,  7 
modifications  to  the  empennage,  1 
modification  to  the  landing  gear,  and  1 
modification  to  the  engine  strut.  They 
include  structural  reinforcement/ 
replacement  of  skins,  stringers, 
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bulkheads,  frames,  ribs,  spars,  and  other 
structural  members.  Completing  these 
modifications  will  reduce  the  possibility 
for  major  structural  failure. 

Since  fatigue  cracking  and  corrosion 
is  likely  to  exist  or  develop  on  other 
airplanes  of  this  same  type  design,  an 
AD  is  proposed  which  would  require 
modification  of  Boeing  Model  727  series 
airplanes  at  their  economic  design  goal 
or,  in  some  cases,  at  a  specific  time,  in 
accordance  with  the  Boeing  Document 
previously  described. 

The  "economic  design  goal"  of  an 
airplane  is  typically  considered  to  be  the 
period  of  service,  after  which  a 
substantial  increase  in  the  maintenance 
costs  is  expected  to  take  place  in  order 
to  assure  continued  operational  safety. 
The  economic  design  goal  for  the  Boeing 
Model  727  airplane  is  20  years  for 
structural  problems  associated  with 
environmental  deterioration,  and  60,000 
flight  cycles  for  structural  problems 
associated  with  fatigue  damage. 

The  proposed  compliance  time  for 
implementation  of  the  mandatory 
structural  modification  program  is  upon 
reaching  the  applicable  economic  design 
goal  or  within  4  years  after  the  effective 
date  of  the  AD.  This  time  interval  was 
determined  based  upon  the  ability  of  the 
manufacturer  to  provide  the  parts 
necessary  for  the  modification,  and  the 
time  necessary  to  incorporate  the 
modifications. 

In  the  interim,  safety  will  be  provided 
by  various  means  currentiy  in  place  that 
are  considered  satisfactory  to  detect 
damage  prior  to  the  occurrence  of  an 
unsafe  condition.  These  include 
operators'  on-going  basic  maintenance 
programs;  continuing  inspections 
required  by  numerous  previously  issued 
AD's;  the  Supplemental  Structural 
Inspection  Document  (SSID)  program, 
previously  mandated  by  AD  84-21-05, 
Amendment  39-4920  (49  FR  38931: 
October  2. 1984):  die  FAA's  increased 
emphasis  on  surveillance  of  operators' 
maintenance  programs  and  procedures; 
and  the  FAA's  participation  in  programs 
to  physically  inspect  high-time  airplanes 
during  scheduled  heavy  maintenance. 

There  are  approximately  1,700  Model 
727  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  67  airplanes  of  U.S. 
registry  would  be  idfected  by  this  AD 
within  the  initial  threshold  of  4  years. 
The  cost  to  modify  each  airplane  is 
estimated  to  be  $1,057,212.  This  cost 
includes  the  price  of  modification  kits, 
which  is  $362,932  per  airplane,  and  the 
estimated  number  of  manhours  to 
accomplish  the  modifications,  which  is 
17,357  manhours  at  $40  per  manhour.  It 
does  not  include  the  cost  of  downtime, 
planning,  set  up,  familiarization  or  tool 


acquisition  costs.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $70,833,204 
over  the  4  years  time  period. 

Additional  airplanes  will  be  affected 
as  they  accumulate  time-in-service  and 
reach  the  threshold  for  modification. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket  A  copy  of  it  may  be 
obtained  from  the  Rides  Docket 

List  of  Subjecto  in  14  CFR  Fait  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  39)  as  follows: 

PART  3»-{AMEN0ED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C  1354(a).  1421  and  1423: 
40  U.S.C  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

§99.13    [AfiWfMlMll 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  727  series 

airplanes.  Usted  in  Boeing  Document  No. 
D6-5486a  dated  March  31,  1989. 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 

To  prevent  structural  failure,  accomplish 
the  following: 

A.  Except  as  provided  below,  prior  to 
reaching  the  incorporation  thresholds  listed 
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in  Boeing  Document  No.  06-84860.  dated 
March  31. 198B,  "Aging  Airplane  Service 
Bulletin  Structural  Modification  Program  - 
Model  727,"  or  «vithin  the  next  4  years  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  accomplish  the  structural 
modifications  listed  in  Section  3  of  Boeing 
Document  No.  06-64860,  dated  March  31, 
1969.  Service  bulletins  whose  threshold  is 
speciRed  in  Boeing  Document  06-54860, 
dated  March  31, 1989,  by  a  calendar  date 
must  be  modified  by  that  date  in  lieu  of  the  4 
years  specified  in  this  paragraph. 

Note:  The  modifications  required  by  this 
paragraph  do  not  terminate  the  inspection 
requirements  of  any  other  AD  unless  that  AD 
speciHes  that  any  such  modification 
constitutes  terminating  action  for  the 
inspection  requirements. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  CertiRcation  Office.  FAA. 
Northwest  Mountain  Region. 

NolK  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment,  and  then  send  it  to  the  Manager, 
Seattle  Aircraft  Certification  O^ce. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

The  FAA  has  requested  Federal 
Register  approval  to  incorporate  by 
reference  Boeing  Document  No.  D&- 
54680,  dated  March  31, 1989,  identified 
and  described  in  this  proposed  directive. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  dociunents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  These  dociunents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
the  Seattle  Aircraft  Certification  Office. 
FAA,  Northwest  Mountain  Region.  9010 
East  Marginal  Way  South.  Seattle. 
Washington. 

Issued  in  Seattle.  Washington,  on  May  1. 

1969. 

Laroy  A.  Keith. 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 

[FR  Doc.  89-12776  Hied  05-16-89;  11:10  am] 
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(Docket  No.  ••-NM-C7-AD] 

Airworthineee  Directives;  Boeing 
Model  737  Seriee  Airplanes 


AOINCV:  Federal  Aviation 
Administration  (FAA).  DOT. 


action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMAIIY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
t  J  certain  Boeing  Model  737  series 
airplanes,  which  would  require 
incorporation  of  certain  structural 
modifications.  This  proposal  is 
prompted  by  reports  of  recent  incidents 
involving  fatigue  cracking  and  corrosion 
in  transport  category  airplanes  that  are 
approaching  or  have  exceeded  their 
economic  design  goal.  These  incidents 
have  jeopardized  the  airworthiness  of 
the  affected  airplanes.  These  conditions, 
if  not  corrected,  could  result  in  a 
degradation  in  the  structural  capabilities 
of  the  affected  airplanes.  This  action 
also  reflects  the  FAA's  decision  that 
long  term  continued  operational  safety 
should  be  assured  by  actual 
modification  of  the  airframe  rather  than 
repetitive  inspections. 

DATE:  Comments  must  be  received  no 
later  than  July  24. 1989. 

ADDRESSES:  Send  conunents  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
67-AD,  17900  Pacific  Highway  South.  C- 
68966.  Seattle.  Washington  9816&  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle. 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  17900  Pacific 
Hi^way  South.  Seattle.  Washington,  or 
Seattle  Aircraft  Certification  Office. 
FAA.  Northwest  Mountain  Region.  9010 
East  Marginal  Way  South.  Seattle. 
Washington. 

TOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Barbara  J.  Mudrovich.  Airframe 
Branch.  ANM-120S;  telephone  (206)  431- 
1927.  Mailing  address:  FAA.  Northwest 
Moimtain  Region,  17900  Pacific  Highway 
South,  C-68966.  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
niunber  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 


contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-67-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

In  April  1988.  a  high-cycle  Boeing 
Model  737  suffered  major  structural 
damage  in  flight.  Although  the  cause  of 
the  accident  has  not  yet  been 
determined,  it  has  become  clear  that  the 
airplane  had  numerous  fatigue  cracks 
and  a  great  deal  of  corrosion. 
Subsequent  inspections  conducted  by 
the  operator  on  the  high-cycle  airplanes 
in  its  fleet  revealed  that  two  other 
airplanes  had  extensive  fatigue  cracking 
and  corrosion.  These  airplanes  were 
taken  out  of  service. 

In  ]une  1988,  the  FAA  sponsored  a 
conference  on  aging  airplanes.  It  became 
obvious,  because  of  the  huge  increase  in 
air  travel,  the  relatively  slow  pace  of 
new  airplane  production,  and  the 
apparent  economic  feasibility  of 
operating  older  technology  airplanes, 
that  older  airplanes  will  continue  to  be 
operated  rather  than  be  retired.  Because 
of  the  problems  revealed  by  the  accident 
described  above,  it  was  generally 
agreed  that  increased  attention  needed 
to  be  focused  on  this  aging  fleet  and 
maintaining  its  continued  operational 
safety. 

The  Air  Transport  Association  (ATA) 
of  America  and  the  Aerospace 
Industries  Association  (AlA)  of  America 
committed  to  identifying  and 
implementing  procedures  to  ensure 
continuing  structural  airworthiness  of 
aging  transport  category  airplanes.  An 
Aging  Aircraft  Task  Force,  with 
representatives  from  the  aircraft 
operators,  manufacturers,  regulatory 
authorities,  and  other  aviation 
representatives,  was  established  in 
August  1988.  The  objective  of  the  Task 
Force  was  to  sponsor  "Working  Groups" 
to  (1)  select  service  bulletins,  applicable 
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to  ead)  airplane  model  in  the  transport 
fleet,  to  be  reccnnmended  for  mandatory 
modification  of  aging  airplanes,  (2) 
develop  corrosion-directed  inspections 
and  prevention  programs,  (3)  review  the 
adequacy  of  each  operator's  stmctival 
maintenance  program.  (4)  review  and 
update  the  Supplemental  Structural 
Inspection  Documents  (SSIO).  and  (5) 
assess  repair  quality. 

The  Working  Croup  assigned  to 
review  Boeing  Model  737  series 
airplanes  completed  its  work  on  Item 
(1).  above,  in  March  1989.  The  Woricing 
Group's,  proposal  is  contained  in  Boeing 
Document  Number  D6-38505,  "Aging 
Airplane  Service  Bulletin  Structural 
Modification  Program— Model  737-100/- 
200/-200C."  The  FAA  has  reviewed  and 
approved  this  Document 

The  Document  references 
modifications  described  in  58  service 
bulletins  and  recommends  they  be 
incorporated  in  the  applicable  Boeing 
Model  737  series  airplanes.  In  addition, 
the  Dociunent  describes  additional 
modifications  which  will  be  included  in 
upcoming  revisions  to  those  service 
bulletins.  These  modifications  consist  of 
15  modifications  to  the  wing.  25 
modifications  to  the  fuselage.  8 
modifications  to  the  doors,  8 
modifications  to  the  empennage,  and  2 
modifications  to  the  landing  gear.  They 
include  structural  reinforcement/ 
replacement  of  skins,  stringers, 
bulkheads,  frames,  ribs,  spars,  and  other 
structural  members.  Completing  the^ 
modifications  will  reduce  the  possibility 
for  major  structural  failiu«. 

Since  fatigue  cracking  and  corrosion 
is  likely  to  exist  or  develop  on  other 
airplanes  of  this  same  type  design,  an 
AD  is  proposed  which  would  require 
modification  of  Boeing  Model  737  series 
airplanes  at  their  economic  design  goal 
or.  in  some  cases,  at  a  specific  time,  in 
accordance  with  the  Boeing  Document 
previously  described. 

The  "economic  design  goal"  of  an 
airplane  is  typically  considered  to  be  the 
period  of  8«vice,  after  which  a 
substantial  increase  in  the  maintenance 
costs  is  expected  to  take  place  in  order 
to  assuK  continued  operational  safety. 
The  eccmomic  design  goal  for  the  Boeing 
Model  737  airplane  is  20  years  for 
structural  problems  associated  with 
environmental  deterioration,  and  75,000 
flight  cycles  fw  structural  problems 
associated  with  fatigue  damage. 

The  proposed  compliance  time  for 
implementation  of  the  mandatory 
structural  modification  program  is  upon 
reaching  the  applicable  economic  design 
goal  or  within  4  years  after  the  effective 
date  of  the  AD.  This  time  interval  was 
based  upon  the  ability  of  the 
manufacturer  to  provide  the  parts 


necessary  for  the  modification,  and  the 
time  necessary  to  incorporate  the 
modifications. 

In  the  interim,  safety  will  be  provided 
by  various  means  ciurently  in  place  that 
are  considered  satisfactory  to  detect 
damage  prior  to  the  occurrence  of  an 
unsafe  condition.  These  include 
operators'  on-going  basic  maintenance 
programs;  continuing  inspections 
required  by  ntmierous  previously  issued 
AD's;  the  Supplemental  Structiu^ 
Inspection  Dhscument  (SSID)  program, 
previously  mandated  by  AD  84-21-06. 
Amendment  3»-4g33  (49  FR  42556; 
October  23. 1984);  the  FAA's  increased 
emphasis  on  surveillance  of  operators' 
maintenance  programs  and  procediu^s; 
and  the  FAA's  participation  in  programs 
to  physically  inspect  high-time  airplanes 
dliring  scheduled  heavy  maintenance. 

There  are  approximately  1.200  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  Is 
estimated  that  28  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD 
within  the  initial  threshold  of  4  years. 
The  cost  to  modify  each  airplane  is 
estimated  to<be  $898,070.  This  cost 
includes  the  price  of  modification  kits, 
which  is  $324,670  per  airplane,  and  the 
estimated  number  of  manhours  to 
accomplish  the  modifications,  which  is 
14,335  manhours  at  $40  per  manhour.  It 
does  not  include  downthne,  planning, 
set  up,  familiarization  or  tool  acquisition 
costs.  Based  on  these  figures,  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $25,145,960  over  the  4 
year  time  period. 

Additional  airplanes  will  be  affected 
as  they  accumulate  time-in-service  and 
reach  the  threshold  for  modifications. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  nile"  tmder  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 


regulatory  docket  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
Safety,  Safety. 

The  Proposed  Ameodment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  39)  as  follows: 

PART  3»-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C  106(g)  (Revised  Pub.  L  B7-449. 
January  12, 1983);  and  14  CTR  11.88. 

S  39.13    [AnModtd] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  737  series 

airplanes,  Usted  in  Boeing  Document  No. 
D6-38505,  dated  March  31, 1989. 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 

To  prevent  structural  failure,  accomplish 
the  foUonving: 

A.  Except  as  provided  below,  prior  to 
reaching  the  incorporation  thresholds  listed 
in  Boeing  Document  No.  De-38S0S.  dated 
March  31, 1989,  "Aging  Airplane  Service 
Bulletin  Structural  Modiflcation  Program — 
Model  737-100/-200/-200a"  or  wthin  the 
next  4  years  after  the  effective  date  of  this 
AD,  whichever  occurs  later,  accomplish  the 
structural  modifications  Usted  in  Section  3  of 
Boeing  Document  No.  06-38505,  dated  March 
31, 1989.  Service  bulletins  whose  threshold  is 
specified  in  Boeing  Document  06-38505, 
dated  March  31, 1986,  by  a  calendar  date 
must  be  modified  by  that  date  in  lieu  of  the  4 
years  specified  in  this  paragraph. 

NolK  The  modifications  required  l>y  this 
paragraph  do  not  terminate  the  inspection 
requirements  of  any  other  AD  unless  that  AO 
specifies  that  any  such  modification 
constitutes  terminating  action  for  the 
inspection  requirements. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

Note.  The  request  should  l>e  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Seattle  Aircraft  Certification  Office. 

C  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.196  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AO. 


BEST  COPY  AVAILABLE 
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The  FAA  has  requested  Federal 
Ragistar  approval  to  incorporate  by 
reference  Boeing  Document  No.  D6- 
38506.  dated  March  31. 1968.  identified 
and  described  in  this  proposed  directive. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707.  Seattle. 
Washington  96124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Ttansport 
Airplane  Directorate,  17900  Pacific 
Hi^way  South.  Seattle,  Washington,  or 
Seattle  Aircraft  Certiflcation  Office. 
FAA,  Northwest  Mountain  Region,  9010 
Bast  Marginal  Way  South,  Seattle. 
Washington. 

baued  in  Smttle.  WMliington,  on  May  1. 
1989. 
UrajrA.lCiMi. 

Manager,  Transport  Airplatm  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  ae-12277  Hied  S-lS-89;  11:10  am] 
COOK  4S1S-1S-II 


14CFRPart39 
[Docket  Nai1-ANE-03] 

Alrworthln«M  DIrtcttv— ;  Prrtt  t 
WMIiwy  (RW)  JT«>-1,  -1A,  -7,  -7A, 
-7B,  -•,  -AA.  -11,  -18,  -ISA,  -17,  -17A, 
-17R.  -17AR  TurbofM  EngtaM 


v:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


;  This  document  proposes  to 
amend  Airworthiness  Directive  (AD)  81- 
08-02  R2.  which  requires  inspections  at 
the  tierod  holes  of  stages  9  through  12 
high  pressure  compressor  (HPC)  disks. 
The  proposed  amendment  would 
eliminate  the  inadequate  optional  on- 
wing  ultrasonic  inspection  of  tenth  stage 
compressor  disks,  and  add  an  engine 
model  inadvertently  omitted  in  the 
previous  amendment  Tlie  proposed  AD 
is  needed  to  prevent  uncontained 
ruptures  of  tenth  stage  compressor  disks 
due  to  undetected  fatigue  cracks 
originating  at  the  tierod  holes. 
DATit:  Comments  must  be  received  on 
or  before  July  31. 1960. 
AOOmsttS:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration.  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
81-ANB-03, 12  New  England  Executive 
Park,  Burlington.  Massachusetts  01803; 
or  delivered  in  duplicate  to  Room  311.  at 
the  above  address. 


Comments  delivered  must  be  marked: 
Docket  No.  81-ANE-03. 

Comments  may  be  inspected  at  the 
New  England  Regioa  Office  of  the 
Assistant  Chief  Counsel  Room  311. 
between  the  hours  of  8:09  a jn.  and  4:30 
p.m..  Monday  through  FHday.  except 
Federal  holidays. 

The  appUcable  alert  service  bulletin 
(ASB)  may  be  obtained  from  Pratt  ft 
Whitney,  Publication  Department,  P.O. 
Box  811.  Middletown,  Connecticut  08457. 
or  may  be  examined  in  the  Regional 
Rules  Docket 

KM  RMTMni  mroilMATION  CONTACT: 

Thomas  Boudreau,  Engine  Certification 
Branch.  ANE-141.  En^e  Certification 
Office.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service.  Federal 
Aviation  Administration.  12  New 
England  Executive  Paric  Burlington, 
Massachusetts  01803:  telephone  (817) 
273-7121. 

•UmtMtNT ARV  inrmmation: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire. 

Communications  should  identify  the 
regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
FAA  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light  of 
comments  received. 

Comments  are  spedfically  invited  on 
the  overall  regulatory,  economic 
environmental  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  at  the  address  given 
above,  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact  concerned  with  the 
substance  of  the  proposed  AD,  will  be 
filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  to  Docket 
No.  81-ANE-03.  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter. 

AD  81-08-02  R2.  Amendment  39-4083 
as  amended  by  Amendment  39-4432  as 
further  amended  by  Amendment  39-4817 
(49  FR  7361;  February  29, 1984).  requires 
inspections  at  the  tierod  holes  of  stages 
9  through  12  HPC  disks.  AD  81-08-02  R2 
also  allows  for  an  on-wing  ultrasonic 
inspection  of  tenth  stage  ^sks.  The 


i  'tiAj'Av^-  '''ar:  '\:':\\ 


intent  of  developing  the  on-wing  tenth 
stage  disk  Inspection  procedure  was  to 
provide  an  alternative  inspection 
method  for  operator  scheduling 
flexibility. 

Since  issuing  AD  81-08-02  R2.  an 
incident  has  occurred  resulting  in  an 
uncontained  fracture  of  a  tenth  stage 
compressor  disk.  The  disk  had  been 
subjected  to  three  previous  on-wing 
ultrasonic  inspections  prior  to  fracture. 

The  FAA  has  determined  that  AD  81- 
08-02  R2  should  be  amended  to  remove 
the  on-wing  ultrasonic  inspection  of 
tenth  stage  compressor  disks.  This 
method  has  been  determined  as 
inadequate  for  detecting  tierod  hole 
cracking.  Since  this  condition  is  likely  to 
exist  or  develop  in  other  engines  of  the 
same  type  design,  the  proposed  AD 
would  amend  AD  81-08-02  R2, 
Amendment  39-4817  (49  FR  7361; 
February  29, 1984)  and  require  only 
uninstalled  inspections  of  stages  9 
through  12  HPC  disks  on  certain  PW 
JT8D  engines  in  accordance  with  PW 
ASB  4723.  Revision  11,  dated  October 
301987. 

The  proposed  amendment  also  adds 
the  rT^D-7A  engine  model  to  the 
compliance  section  where  it  was 
inadvertently  omitted  from  the  original 
amendment. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
proposed  regulation  involves  few 
engines  and  will  have  negligible 
economic  impact  since  most  operators 
use  uninstalled  tenth  stage  disk 
inspections.  It  has  also  been  determined 
that  few,  if  any,  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  will  be  affected  since  the  proposed 
rule  affects  only  operators  using  aircraft 
in  which  )T8D  engines  are  installed, 
none  of  which  are  believed  to  be  small 
entitles.  Therefore,  I  certify  that  this 
action  (1)  is  not  a  "major  nile"  imder 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  imder  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal; 
and  (4)  if  promulgated,  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 


small  entities  under  the  criteria  of  the 
Regulatory  Flexlbillfy  Act. 

List  of  Subjects  In  14  CFR  Part  38 

Engines,  Air  transportation.  Aircraft, 
Aviation  safety,  and  Incorporation  by 
reference. 

Tile  Proposed  Amendment 

Accordingly,  pursuant  to  the  authorify 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  (FAR)  as 
follows: 

PART  39-[  AMENDED] 

1.  The  audiority  citation  for  Part  39 
continues  to  read  as  follows: 

Andiarity:  49  U.S.C  1354(a).  1421,  and  1423; 
49  U.S.C.  106(g)  (Reviaed.  Pub.  L  07-449. 
Januaiy  12, 1983);  and  14  CFR  11.89. 

{39.13    [Amended] 

2.  Section  39.13  is  amended  by 
amending  Amendment  39-4817  (48  FR 
7361;  February  29, 1984).  Airworthiness 
Directive  (AD)  81-08-02  R2.  as  follows: 
Piatt  ft  Whitney:  Appliea  to  Pratt  ft  Whitney 

(PW)  IT8D-1.  -lA.  -7,  -7A,  -7B,  -9,  -flA. 
-11.  -15,  -15A.  -17,  -17A.  -17R.  and 
-17AR.  turbofan  engines 
(a)fauerb 

(1)  "-7 A,"  between  "-7,"  and  "-7B,"  in  the 
list  of  applicable  engine  models. 

(2)  the  following  paragraph  after  the 
paragraph  which  begins:  "Remove  cracked 
dislcs...  Revision  9.": 

"Reinspect  tenth  stage  HPC  disks  which 
had  heea  previously  inspected  prior  to  the 
efl'ective  date  of  this  AD,  in  accordance  Mrith 
the  procedures  specified  in  PWA  ASB  4723, 
Revision  11,  prior  to  reaching  the  on-«ving 
reinspection  intervals  specified  in  AD  81-0&- 
02  R2,  Amendment  39-48ir'. 

(b)  Replace  as  follows: 

(1)  Replace  the  paragraph: 
"Compliance  required  as  indicated,  unless 

already  accomplished  in  accordance  with 
Pratt  ft  Whitney  Aircraft  Alert  Service 
Bulletin  Numl>er  4723,  Revision  7,  dated 
February  28, 1981.  or  Revision  8,  dated  )uly  9, 
1982.  Inspection  methods  and  intervals 
subsequent  to  the  effective  date  of  this  AD 
must  be  in  accordance  with  Revision  9  of  the 
atx)ve  Alert  Service  Bulletin.",  with: 

"Compliance  is  required  as  indicated, 
unless  already  accompUshed." 

(2)  In  the  paragraph  that  begins  and  ends: 
'To  prevent  crack  .  .  .  New  England 
Region.",  replace  "Pratt  ft  Whitney  Alert 
Service  Bulletin  Number  4723,  Revision  9, 
dated  July  13. 1983",  with  "Pratt  ft  Whitney 
(PW)  Alert  Service  Bulletin  (ASB)  4723. 
Revision  11,  dated  October  30, 1987". 

(3)  In  the  paragraph  that  begins  and  ends: 
"Accomplish  first  inspection  .  .  .  disk  be 
exceeded.",  replace  'Table  VIII  of  Alert 
Service  Bulletin  4723,  Revision  9",  with 
'Table  VIII  of  PW  ASB  4723,  Revision  11". 

(4)  In  the  paragraph  that  begins  and  ends: 
"Remove  craclied  disks  .  .  .  Revision  9.", 
replace  "Paragraph  6  of  the  above  Alert 


Service  Bulletin  4723,  Revision  9".  with 
"Paragraph  7  of  PW  A^  4723.  Reviaion  11". 

Issued  in  Burlington,  Massachusetts,  on 
May  8,  igaa 

jack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  89-12278  Filed  5-22-89;  8:45  am] 

eailNO  CODE  4S10-1S-M 


14  CFR  Part  71 

[Airspace  Docket  Na  8»-AWf>-l2] 

Proposed  EstabHshment  of  CamarMo, 
CA,  Control  Zono  and  Revfsion  of 
Oxnard,  CA,  Control  Zone 

agency:  Federal  Aviation 

Administration  (FAA).  DOT 

action:  Notice  of  proposed  rulemaking. 


:  This  notice  proposes  to 
establish  a  control  zone  at  Camarillo, 
CA,  to  provide  controlled  airspace  for 
aircraft  executing  instrument  approach 
and  departiuv  procedures  to  and  from 
Camarillo  Airport  This  action  will 
require  the  revision  of  the  adjoining 
Oxnard,  CA,  control  zone. 
DATE:  Comments  must  be  received  on  or 
before  July  10. 1989. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Attn:  Manager. 
Airspace  and  Procedures  Branch,  AWP- 
530.  Docket  No.  89-AWP-12.  Air  Traffic 
Division,  P.O.  Box  92007,  Worldway 
Postal  Center,  L,08  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Western-Pacific  Region,  Federal 
Aviation  Administration,  Room  6W14, 
15000  Aviation  Boulevard,  Lawndale, 
California. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Manager,  Airspace 
and  Procedures  Branch,  Air  Traffic 
Division  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jon  Semanek,  Airspace  and  Procedures 
Specialist  Airspace  and  Procedures 
Branch.  AWP-530,  Air  Traffic  Division, 
Western-Pacific  Region,  Federal 
Aviation  Administration.  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (213)  297-0433. 
SUPPIfMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 


presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  sliould 
identify  the  airspace  docket  and  be 
submitted  in  tripUcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
AWP-12."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
at  15000  Aviation  Boulevard.  Lawndale, 
California  90261,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availabillfy  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace  and 
Procedures  Branch,  P.O.  Box  92007, 
Worldway  Postal  Center.  Los  Angeles. 
California  90009.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  which 
describes  the  application  procedure. 

The  Proposal 

Tiie  FAA  is  considering  an 
amendment  to  §  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  control  zone  at 
Camarillo,  CA,  and  revise  the 
description  of  the  Oxnard,  CA,  control 
zone  where  it  adjoins  the  Camarillo,  CA. 
control  zone.  This  action  would  provide 
controlled  airspace  for  the  conduct  of 
instrument  approach  and  departure 
procedures.  Section  71.171  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6E  dated 
January  3, 1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
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established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  a^ect  air  trafHc 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Aviation  safety,  Control  zones. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 


71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71-OESIQNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a],  1354(a),  1510; 
Executive  Order  10854: 49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 

CFR  ii.eo. 

971.171    [AmendMl] 

2.  Section  71.171  is  amended  as 
follows: 

Caniaiillo.CA    {New] 

Within  a  5-mile  radius  of  Camarillo  Airport 
(34'12'SO"  N.,  long.  119'0S'3e"  W.),  beginning 
at  lat.  34'15'25"  N..  long.  119*09'15"  W.: 
ciockwise  to  lat.  34°09'1S"  N.,  long.  119'02'45" 
W.:  then  counterclocicwise  via  the  S-mile 
radius  circle  of  NAS  Point  Mugu  (lat. 
34°07'09"  N..  long.  119'07'or'  W.);  to  lat. 
34'11'20"  N.,  long.  119*08'20"  W.,  then  direct 
to  the  point  of  beginning  and  that  area  within 
2  miles  each  side  of  the  Camarillo  VOR  072* 


radial,  extending  from  the  5-mile  radius  zone 
to  7  miles  east  of  the  VOR.  This  control  zone 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  of 
Airmen.  The  effective  date  and  time  will 
thereafter  l>e  continuously  published  in  the 
Airport/Facility  Directory. 

Oxnaid,  CA    [Revised] 

Within  a  5-mile  radius  of  Oxnard  Ventura 
County  Airport  (lat.  34'12'03"  N..  long. 
119'12'23"  W.),  beginning  at  lat  34'07'45"  N., 
long.  119*12'40"  W.;  clockwise  to  34*15'25"  N., 
long.  119*09*15"  W.;  then  direct  to  lat 
34*11'20"  N.,  long.  119*08'20"  W.;  then 
counterclockwise  via  the  5-mile  radius  circle 
of  NAS  Point  Mugu  (lat.  34*07*09"  N..  long. 
119*07'0r'  W.);  to  the  point  of  beginning.  This 
control  zone  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 

Issued  in  Los  Angeles,  California,  on  May 
11, 1989. 

|aoi|ueUiM  L  Smith, 

Manager,  Air  Traffic  Division.  Western- 
Pacific  Region. 

mUUm  CODE  4t10-13-M 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

15  CFR  Part  2006 

Procedure*  for  FWng  PetMona  for 
Action  Under  Section  301  of  the  Trad* 
Act  of  1974.  A*  Afn*nd*d 

AQCNCV:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Proposed  rules  and  request  for 

comments. 

SUMMAMY:  The  OfHce  of  the  United 
States  Trade  Representative  (USTR) 
proposes  to  revise  15  Part  2006  to 
conform  to  amendments  to  Chapter  1  of 
title  in  of  the  Trade  Act  of  1974 
contained  in  section  1301  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (19  use  2411  et  seq.).  Part 
2006  sets  forth  procedures  for  filing 
petitions  for  action  under  section  301  of 
the  Trade  Act  of  1974.  as  amended,  in 
response  to  unfair  international  trade 
practices. 

DATi:  Comments  must  be  received  on  or 
before  June  23, 1989. 
AOORCSSCS:  All  comments  on  the 
proposed  rules  should  be  sent  to  Section 
301  Chairman.  Office  of  the  General 
Counsel.  Room  222.  Office  of  the  United 
States  Trade  Representative.  600 17th 
Street.  NW..  Washington.  DC  20506. 
FOR  FURTNER  INFORMATION  CONTACT: 
A.  Jane  Bradley,  Associate  General 
Counsel  and  Chairman,  Section  301 
Committee  at  the  address  given  above, 
telephone  (202)  395-3432. 
SUPPLCMENTARY  INFORMATION:  The 
Trade  Representative  is  required  by 
section  309(a)(1)  of  die  Trade  Act  of 
1974.  as  amended  (the  "Trade  Act"),  to 
issue  regulations  concerning  the  filing  of 
petitions  and  the  conduct  of 
investigations  and  hearings  related  to 
enforcement  of  U.S.  rights  under  trade 
agreements  and  responses  to  certain 
foreign  trade  practices. 

These  proposed  rules  are  being 
promulgated  in  accordance  with  the 
rulemaking  provisions  of  section  553  of 
the  Administrative  Procedure  act  (5 
U.S.C.  551  etseq.),  which  entails  the 
following  steps:  (1)  Publication  of  a 
notice  of  proposed  rulemaking;  (2) 
solicitation^f  public  comment  on  the 
proposed  rules:  (3)  Office  of  United 
States  Trade  Representative  review 
prior  to  developing  final  rules;  and  (4) 
publication  of  the  final  rules  30  days 
prior  to  their  effective  date.  See  5  U.S.C. 
553. 

The  Trade  Representative  has 
determined  that  the  proposed  rules  do 
not  constitute  major  rules  for  the 
purposes  of  Executive  Order  12291. 
because  they  do  not  fall  within  the 


categories  described  in  section  (b)  of  the 
Executive  Order. 

Explanation  of  Proposed  Revisions  to  15 
CFR  Fait  2006 

Section  2006.0  is  amended  in 
paragraph  (a)  to  reflect  amendments  to 
section  301(a)ri)  of  the  Trade  Act. 
requiring  the  Trade  Representative  to 
act  subject  to  the  speciflc  direction,  if 
any,  of  the  President.  Paragraph  (b)  is 
amended  to  include  references  to 
services,  investment  and  intellectual 
property  rights  in  addition  to  goods. 
Subparagraph  (c)  adds  to  former 
provisions  the  requirement  that  petitions 
be  filed  during  specified  business  hours, 
to  enable  proper  docketing.  Paragraph 
(d)  provides  a  new  telephone  number  for 
recorded  information  on  pending 
petitions  and  investigations. 

Section  2006.1(a)(7)  is  amended  to 
provide  guidance  on  information  related 
to  burden  or  restriction  on  U.S. 
commerce.  Section  2006.1(a)(8)  provides 
that  if  the  foreign  practice  at  issue  is  the 
subject  of  investigation  under  any  other 
provision  of  law,  USTR  may  decline  to 
initiate  an  investigation  or  terminate  a 
pending  investigation. 

Section  2006.1  (b)  has  renumbered 
subparagraphs  and  adds  new 
subparagraphs  to  provide  guidance  on 
information  that  should  be  included  in 
petitions  concerning  unreasonable 
practices  defined  in  secion  301(d)  that, 
while  not  necessarily  in  violation  of.  or 
inconsistent  with  the  international  legal 
rights  of  the  United  States,  or  otherwise 
unfair  and  inequitable. 

Section  2006.3  clarifies  that  the 
Section  301  Chairman  shall  publish  in 
the  Federal  Re^star  the  Trade 
Representative's  determination  whether 
to  initiate  an  investigation,  pursuant  to 
section  302(a)(2)  of  Uie  Trade  Act.  That 
has  been  the  customary  practice  since 
1974.  Paragraph  (b)  also  adds  a 
reference  to  requests  for  hearings  under 
section  302(a)(4)(B].  identifying 
"interested  persons"  who  may  request 
such  hearings  as  defined  in  section 
301(d)(9). 

Section  2006.4  is  amended  to  add  a 
citation  of  amended  section  304(a)(1)(A) 
of  the  Trade  Act. 

Section  2006.5  is  amended  to  add  the 
provision,  reflected  in  section  303(a)(3) 
of  the  Trade  Act.  for  the  Trade 
Representative  to  receive  information 
and  advice  from  the  petitioner  and 
private  sector  advisers  in  preparing  for 
consultations  with  the  foreign 
government.  It  also  adds  a  new 
paragraph  (b)  to  conform  to  section 
303(b],  which  permits  a  90-day  delay  or 
a  request  for  consultations  with  the 
foreign  government. 


Former  S  2006.5(b)  is  renumbered  as 
9  2006.6.  concerning  formal  dispute 
settlement  and  is  amended  to  reflect  the 
150-day  limit  on  consultations  provided 
for  in  section  303(a)(2)(B). 

Former  8  2006.6.  regarding  termination 
or  suspension  of  review,  is  deleted, 
because  the  Trade  Act  now  requires 
investigations  to  be  terminated  with  a 
determination  under  section  304(a)(2); 
see  §2006.12. 

Section  2006.7  is  amended  to  reflect 
provisions  in  sections  302(a)(4)(B)  and 
304(b)(1)(A)  of  die  Trade  Act.  for  public 
hearings  on  issues  raised  in  a  petition 
and  prior  to  a  determination  under 
section  304(a)(1)(B)  as  to  what  action,  if 
any,  should  be  taken  under  section  301. 

Section  2006.11  is  amended  to  reflect 
the  provisions  of  amended  section  304  of 
the  Trade  Act,  requiring  a  determination 
on  what  action,  if  any.  should  be  taken 
if  a  determination  is  made  that  a 
practice  is  actionable  under  section  301. 

Section  2006.12  is  amended  to  reflect 
the  time  limits  for  section  302 
investigations  set  forth  in  section 
304(a)(2)  of  die  Trade  Act. 

Section  2006.13  is  renumbered  and  in 
paragraph  (a)  provides  for  public 
reading  files  to  be  made  available  at  the 
office  of  the  United  States  Trade 
Representative.  Paragraph  (b) 
implements  the  provisions  of  section  308 
of  the  Trade  Act,  providing  for  requests 
for  information  to  be  made  to  the 
Section  301  Chairman. 

Sections  2006.14  and  2006.15  reflect 
provisions  in  section  308  for  exempting 
certain  business  confidential 
information  from  public  inspection. 
Section  2006.15(b)  adds  a  new 
requirement  that  business  confidential 
information  be  clearly  marked  as  such 
in  contrasting  color  ink. 

Part  2006  is  proposed  to  be  revised  to 
read  as  follows: 

PART  ?006-PROCEDURES  FOR 
FIUNG  PETITIONS  FOR  ACTION 
UNDER  SECTION  301  OF  THE  TRADE 
ACT  OF  1974,  AS  AMENDED 

90C< 

2006.0  Submission  of  petitions  requesting 
action  under  section  301. 

2006.1  Information  to  l>e  included  in 
petition. 

2006.2  Adequacy  of  the  petition. 

2006.3  DeterminationB  regarding  petitions. 

2006.4  Requests  for  information  made  to 
foreign  governments  or  instrumentalities. 

2006.5  Consultations  with  the  foreign 
government. 

2006.6  Formal  dispute  settlement 

2006.7  Public  hearings. 

2006.8  Submission  of  written  briefs. 

2006.9  Presentation  of  oral  testimony  at 
public  hearings. 


Sec. 

2006.10  Waiver  of  requirements. 

2006.11  Consultations  before  making 
determinations. 

2006.12  Determinations;  time  limits. 

2006.13  Information  open  to  public 
inspection. 

2006.14  Information  not  available. 

2006.15  Information  exempt  from  public 
inspection. 

Authority:  Sec.  309(a)(1).  Trade  Act  of  1974, 
as  amended  by  sec.  1301  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988,  Pub. 
L  100-418, 102  Stat  1176  (19  U.S.C  2419). 

§2006i>    Sutwnlsslon of ptWons 
raqueatktg  action  undar  section  301. 

(a)  Section  301  of  die  Trade  Act  of 
1974.  as  amended  (die  'Trade  Act") 
requires  the  United  States  Trade 
Representative,  subject  to  the  specific 
direction,  if  any.  of  the  President 
regarding  such  action,  to  take 
appropriate  and  feasible  action  in 
response  to  a  foreign  government's 
violation  of  a  trade  agreement,  or  any 
other  international  agreement  the 
breach  of  which  burdens  or  restricts 
United  States  commerce;  and  authorizes 
the  Trade  Representative,  subject  to  the 
specific  direction  of  the  President,  if 
any.  to  take  action  to  obtain  the 
elimination  of  acts,  policies,  and 
practices  of  foreign  cotmtries  that  are 
unjustifiable,  unreasonable,  or 
discriminatory  and  burden  or  restrict 
United  States  commerce.  Section  302  of 
the  Trade  Act  provides  for  petitions  to 
be  filed  with  the  Trade  Representative 
requesting  that  action  be  taken  under 
section  301.  Petitions  filed  under  section 
302  will  be  treated  as  specified  in  these 
regulations. 

(b)  Petitions  may  be  submitted  by  an 
interested  person.  An  interested  person 
is  deemed  to  be  any  party  who  has  a 
significant  interest  ejected  by  the  act, 
policy,  or  practice  complained  of.  for 
example:  a  producer,  a  commercial 
importer,  or  an  exporter  of  an  affected 
product  or  service;  a  United  States 
person  seeking  to  invest  direcdy  abroad, 
with  implications  for  trade  in  goods  or 
services;  a  person  who  relies  on 
protection  of  intellectual  property  rights; 
a  trade  association,  a  certified  union  or 
recognized  union  or  group  of  workers 
which  is  representative  of  an  industry 
engaged  in  the  manufacture,  production 
or  wholesale  distribution  in  the  United 
States  of  a  product  or  service  so 
affected;  or  any  other  private  party 
representing  a  significant  economic 
interest  affected  direcdy  by  the  act 
policy  or  practice  complained  of  in  the 
fietition. 

(c)  The  petitioner  shall  submit  20 
copies  of  the  petition  in  English,  clearly 
typed,  photocopied,  or  printed  to: 


Chairman,  Section  301  Committee. 
Office  of  die  United  States  Trade 
Representative,  600 17di  Sti-eet  NW., 
Washington.  DC  20506. 

To  ensure  proper  docketing,  petitions 
may  be  filed  only  during  the  following 
hours  on  days  when  the  Federal 
Government  is  open  for  business: 
between  9:00  a.m.  and  12:00  noon  and 
IKX)  p.m.  to  5:00  p.m. 

(d)  Recorded  information  on  section 
302  petitions  and  investigations  may  be 
obtained  by  calling  (202)  395-3871. 

92006.1    Information  to  Iw  IncliMted  m 
petition. 

(a)  General  information.  Petitions 
submitted  pursuant  to  section  302  of  the 
Trade  Act  shall  clearly  state  on  the  first 
page  that  the  petition  requests  that 
action  be  taken  under  section  301  of  the 
Trade  Act  tmd  shall  contain  allegations 
and  information  reasonably  available  to 
petitioner  in  support  of  the  request  in 
the  form  specified  below.  Petitioners  for 
whom  such  information  is  difficult  or 
impossible  to  obtain  shall  provide  as 
much  information  as  possible,  and 
assistance  in  filing  their  petition  may  be 
obtained  through  the  Chairman  of  the 
Section  301  Committee.  All  petitions 
shall: 

(1)  Identify  the  petitioner  and  the 
person,  firm  or  association,  if  any,  which 
petitioner  represents  and  describe 
briefly  the  economic  interest  of  the 
petitioner  which  is  direcdy  affected  by 
the  failure  of  a  foreign  government  or 
instrumentality  to  grant  rights  of  the 
United  States  under  a  trade  agreement 
or  which  is  otherwise  direcdy  affected 
econonucally  by  an  act  policy,  or 
practice  which  is  actionable  under 
section  301. 

(2)  Describe  the  rights  of  the  United 
States  being  violated  or  denied  under 
the  trade  agreement  which  petitioner 
seeks  to  enforce  or  the  other  act  policy 
or  practice  which  is  the  subject  of  the 
petition,  and  provde  a  reference  to  the 
particular  part  of  section  301  related  to 
the  assertion  in  the  petition. 

(3)  Include,  wherever  possible,  copies 
of  laws  or  regulations  which  are  the 
subject  of  the  petition.  If  this  is  not 
possible,  the  laws  and  regulations  shall 
be  identified  with  the  greatest  possible 
particularity,  such  as  by  citation. 

(4)  Identify  the  foreign  country  or 
instrumentality  with  whom  the  United 
States  has  an  agreement  under  which 
petitioner  is  asserting  rights  claimed  to 
be  denied  or  whose  acts,  policies  or 
practices  are  the  subject  of  the  petition. 

(5)  Identify  the  product  service, 
intellectual  property  right  or  foreign 
direct  investment  matter  for  which  the 
rights  of  the  United  States  under  the 
agreement  claimed  to  be  violated  or 


denied  are  sought,  or  which  is  subject  to 
the  act  policy  or  practice  of  the  foreign 
government  or  instrumentalify  named  in 
paragraph  (4)  of  this  section. 

(6)  Demonstrate  that  rights  of  the 
United  States  under  a  trade  agreement 
are  not  being  provided;  or  show  the 
manner  in  which  the  act  policy  or 
practice  violates  or  is  inconsistent  with 
the  provisions  of  trade  agreement  or 
otherwise  denies  benefits  accruing  to 
the  United  States  under  a  trade 
agreement  or  is  unjustifiable, 
unreasonable,  or  discriminatory  and 
burdens  or  restricts  United  States 
commerce. 

(7)  Provide  information  concerning 

(i)  The  degree  to  which  U.S.  commerce 
is  burdened  or  restricted  by  the  denial  of 
rights  under  a  trade  agreement  or  by  any 
other  act  policy,  or  practice  which  is 
actionable  under  section  301, 

(u)  The  volume  of  trade  in  the  goods 
or  services  involved,  and 

(in)  A  description  of  the  methodology 
used  to  calculate  the  burden  or 
restriction  on  U.S.  commerce. 

(8)  State  whether  petitioner  has  filed 
or  is  filing  for  other  forms  of  relief  under 
the  Trade  Act  or  any  other  provision  of 
law.  If  the  foreign  government  practice 
at  issue  is  the  subject  of  investigation 
under  any  other  provision  of  law,  the 
USTR  may  determine  not  to  initiate  an 
investigation;  or  if  the  same  matter  is 
subsequendy  subject  to  investigation 
under  some  other  provision  of  law, 
USTR  may  terminate  the  section  302 
investigation. 

(b)  Additional  Specific  Information — 
(1)  Subsidies.  If  the  petition  includes  an 
assertion  that  subsidy  payments  are 
having  an  adverse  effect  upon  products 
or  services  of  the  United  States  in 
United  States'  markets  or  in  other 
foreign  markets,  it  shall  include  an 
analysis  supporting  any  claim  that  the 
subsidy  complained  of  is  inconsistent 
with  any  trade  agreement  and  describe 
the  manner  in  which  it  burdens  or 
restricts  United  States  commerce. 

(2)  Certain  unreasonable  practices.  U 
the  petition  asserts  that  an  unreasonable 
practice  defined  in  section  301(d)(3) 
denies  fair  and  equitable  opportunities 
for  the  establishment  of  an  enterprise,  or 
denies  adequate  and  effective  protection 
of  intellectual  property  rights,  or  denies 
fair  and  equitable  market  opporturuties. 
and  burdens  or  restricts  U.S.  commerce, 
the  petition  should  include,  to  the  extent 
possible,  identification  of  reciprocal 
opportunities  in  the  United  States  that 
may  exist  for  foreign  nationals  and 
firms;  and 

(i)  If  the  petition  asserts  that  fair  and 
equitable  opportunities  for  the 
establishment  of  an  enterprise  in  a 
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foreign  country  are  denied,  the  petition 
shall 

(A)  Describe  in  detail  the  nature  of 
any  foreign  direct  investment  proposed 
by  the  United  States  person,  including 
estimates  of  trade  in  goods  cuid  services 
that  could  reasonably  be  expected  to 
result  from  that  investment. 

(B)  Indicate  the  manner  in  which  the 
foreign  government  is  denying  the 
United  States  person  a  fair  and 
equitable  opportunity  for  the 
establishment  of  an  enterprise. 

(C)  State  whether  action  by  the 
foreign  government  is  in  violation  of  or 
inconsistent  with  the  international  legal 
rights  of  the  United  States,  citing  the 
relevant  provisions  of  any  international 
agreements  to  which  the  United  States 
and  the  foreign  government  are  party. 

(D)  To  the  extent  possible,  provide 
copies  of  all  relevant  foreign 
government  statutes,  regulations, 
directives,  public  pohcy  statements  and 
correspondence  with  the  United  States 
person  who  respect  to  the  proposed 
investment. 

(ii)  If  the  petition  asserts  that  fair  and 
equitable  provision  of  adequate  and 
effective  protection  of  intellectual 
property  nghts  m  a  foreign  coimtry  is 
denied,  the  petition  shall 

(A)  Identify  the  intellectual  property 
right  for  which  protection  has  been 
sought. 

(B)  Indicate  how  peraons  who  are  not 
citizens  or  nationals  of  such  foreign 
country  are  denied  the  opportunity  to 
secure,  exercise,  and  enforce  rights 
relating  to  patents,  process  patents, 
registered  trademarks,  copyrights,  or 
mask  works,  and 

(C)  Provide  information  on  the 
relevant  laws  of  the  foreign  country  and 
an  analysis  of  how  the  foreign  country's 
law  or  policies  conform  to  provisions  of 
international  law  or  international 
agreements  to  which  both  the  United 
States  and  the  foreign  country  are 
parties; 

(iii)  If  the  petition  asserts  that  fair  and 
equitable  market  opportunities  are 
denied  through  the  toleration  by  a 
foreign  government  of  systematic 
private  anticompetitive  activities,  the 
petition  shall  specifically 

(A)  Idenufy  the  private  firms  in  the 
foreign  country  whose  systematic 
anticompetitive  activities  have  the  effect 
of  restricting  access  of  United  States 
goods  to  purchasing  by  those  firms, 
inconsistent  with  commercial 
considerations, 

(B)  Describe  in  detail  the  private 
activities  in  question. 

(C)  State  whether  evidence  of  such 
activities  has  been  provided  (by 
petitioner  or  others]  to  the  appropriate 
foreign  government  authorities,  and 


describe  the  evidence  indicating  that  the 
foreign  government  is  aware  of  and 
supports,  encourages,  or  tolerates  such 
activities, 

(D)  Describe  the  duration  and 
pervasiveness  of  such  activities, 

(E)  Indicate  whether  such  activities 
are  inconsistent  with  the  laws  of  the 
foreign  country  involved,  making 
specific  reference  to  any  laws  in 
question,  and 

(F)  Indicate  whether  the  foreign 
government's  enforcement  of  (or  failure 
to  enforce)  its  relevant  laws  with 
respect  to  the  private  activities  at  issue 
is  inconsistent  with  its  enforcement 
practices  in  other  situations; 

(iv]  If  the  petition  asserts  that  an  act, 
policy  or  practice,  or  combination 
thereof  consistutes  export  targeting,  the 
petition  shall 

(A)  Identify  the  specific  enterprise, 
industry,  or  group  thereof  which  has 
been  assisted  in  becoming  more 
competitive  in  the  export  of  the  affected 
product  or  products, 

(B)  describe  the  elements  of  the 
foreign  government's  plan  or  scheme 
consisting  of  coordinated  actions  to 
assist  that  enterprise,  industry  or  group, 
and 

(C)  Provide  information  on  how  and  to 
what  degree  exports  of  the  affected 
products  by  that  enterprise,  industry,  or 
group  have  become  more  competitive  as 
a  result  of  the  foreign  govenunent's  plan 
or  scheme;  and 

(v)  If  the  petition  asserts  that  an  act 
policy  or  practice,  or  combination 
thereof  consistutes  a  peraistent  pattern 
of  conduct  that  denies  workere  the  right 
of  association  or  the  right  to  organize 
and  bargain  collectively,  or  permits 
forced  or  compulsory  labor,  or  fails  to 
provide  a  minimum  age  for  employment 
of  children  or  standards  for  minimiun 
wages,  houra.  and  occupational  safety 
and  health  of  workers,  the  petition  shall 

(A)  Describe  the  rights  or  standards 
denied  and  provide  information  on  the 
laws,  policies  and  practices  of  the 
foreign  country  involved,  if  any.  that 
relate  to  such  rights  or  standards,  and 

(B]  Indicate,  to  the  extent  such 
information  is  available  to  petitioner, 
whether  the  foreign  country  has  taken, 
or  is  taking,  actions  that  demonstrate  a 
significant  and  tangible  overall 
advancement  in  providing  these  rights 
or  standards. 

S200C.2    Adequacy  Of  the  petition. 

U  the  petition  filed  ptvsuant  to  section 
302  does  not  conform  substanially  to  the 
requirements  of  S  S  2006.0  and  2006.1,  the 
Chairman  of  the  Section  301  Committee 
may  decline  to  docket  the  petition  as 
filed  and,  if  requested  by  petitioner, 
return  it  to  petitioner  with  guidance  on 


making  the  petition  conform  to  the 
requirements,  or  may  nevertheless 
determine  that  there  is  sufficient 
information  on  which  to  proceed  to  a 
determination  whether  to  initiate  and 
investigation. 

S  2006.3    Determination  regwdlng 
petMoiw. 

Within  45  days  after  the  day  on  which 
the  petition  is  received,  the  Trade 
Representative  shall  determine,  after 
receiving  the  advice  of  the  Section  301 
Committee,  whether  to  initiate  an 
investigation. 

(a)  If  the  Trade  Representative 
determines  not  to  initiate  an 
investigation,  the  Section  301  Chairman 
shall  notify  the  petitioner  of  the  reasons 
and  shall  publish  notice  of  the  negative 
determination  and  a  summary  of  the 
reasons  therefor  in  the  Federal  Register. 

(b)  If  the  Trade  Representative 
determines  to  initiate  an  investigation 
regarding  the  petition,  the  Section  301 
Chairman  shall  publish  a  summary  of 
the  petition  in  the  Federal  Register,  and 
provide  an  opportunity  for  the 
presentation  of  views  concerning  the 
issues,  including  a  public  hearing  if 
requested.  A  hearing  may  be  requested 
by  the  petitioner  or  any  interested 
person,  including  but  not  limited  to  a 
domestic  firm  or  worker,  a 
representative  of  consumer  interests,  a 
United  States  product  exporter,  or  any 
industrial  user  of  any  goods  or  services 
that  may  be  affected  by  actions  taken 
under  section  301  with  respect  to  the  act, 
policy  or  practice  that  is  the  subject  of 
the  petition. 

§  2006.4    Requests  for  Information  made 
to  foreign  Qovemments  or 
inetf  umentslltles. 

If  the  U.S.  Trade  Representative 
receives  a  petition  alleging  violations  of 
any  international  agreement,  he  will 
notify  the  foreign  government  or 
instnunentality  of  the  allegations  and 
may  request  information,  in  English, 
necessary  to  a  determination  under 
section  304(a)(1)(A)  of  the  Trade  Act. 
The  Trade  Representative  may  proceed 
on  the  basis  of  best  information 
available  if,  within  a  reasonable  time, 
no  information  is  received  in  response  to 
the  request. 

2UUO.A   boiwuiuDone  wnn  me  lOreign 


(a)  If  the  Trde  Representative 
determines  to  initiate  an  investigation 
on  the  basis  of  a  petition  he  shall,  on 
behalf  of  the  United  States,  request 
consultations  with  the  foreign  country 
concerned  regarding  the  issues  involved 
in  such  an  investigation.  In  preparing 
United  States  presentations  for 
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consultations  and  dispute  settlement 
proceedings,  the  Trade  Representative 
shall  seek  information  and  advice  from 
the  petitioner  and  any  appropriate 
private  sector  representatives,  including 
committees  established  pursuant  to 
section  135  of  the  Trade  Act. 

(b)  To  ensure  an  adequate  basis  for 
consultation,  the  Trade  Representative 
may,  after  consulting  with  the  petitioner, 
delay  requests  for  consultations  for  up 
to  90  days  in  order  to  verify  or  improve 
the  petition.  If  consultations  are 
delayed,  the  time  limits  referred  to  in 
§  2006.12  shall  be  extended  for  the 
period  of  such  delay. 

§2006.6    Formal  dispute  settlement 

If  the  issues  in  a  petition  are  covered 
by  a  trade  agreement  between  the 
United  States  tmd  the  foreign 
government  involved  and  a  mutually 
acceptable  resolution  cannot  be  reached 
within  the  consultation  period  provide 
for  the  agreement,  or  by  150  days  after 
consultations  begin,  whichever  is 
earlier,  the  Trade  Representative  shall 
institute  the  formal  dispute  settlement 
proceedings,  if  any.  provided  for  in  the 
trade  agreement 

§  2006.7    Public  hearings. 

(a)  A  public  hearing  for  the  purpose  of 
receiving  views  on  the  issues  raised  in  a 
petition  shall  be  held  by  the  Section  301 
Committee: 

(1)  within  30  days  after  the  date  that 
an  investigation  is  initiated  under 
section  302(a](2]  if  a  hearing  is 
requested  in  the  petition  (or  later,  if 
agreed  to  by  the  petitioner);  or 

(2)  within  a  reasonable  period  if,  after 
the  investigation  is  initiated,  a  timely 
request  is  made  by  the  petitioner,  or  any 
other  interested  person  as  defined  in 

§  2006.3(b). 

(b)  Prior  to  making  a  recommendation 
on  what  action,  if  any,  should  be  taken 
in  response  to  issues  raised  in  the 
petition,  the  Section  301  Committee  shall 
hold  a  public  hearing  upon  the  written 
request  of  any  interested  person.  An 
interested  person  should  submit  an 
application  to  the  Section  301  Chairman 
stating  briefly  the  interest  of  the  person 
requesting  the  hearing,  the  firm,  person, 
or  association  he  represents,  and  the 
position  to  be  taken.  A  hearing  so 
requested  shall  be  held: 

(1)  prior  to  determining  what  action 
should  be  taken  under  section  301,  and 
after  at  least  30  days'  notice;  or 

(2)  within  30  days  after  the 
determination  of  action  is  made,  if  the 
Trade  Representative  determines  that 
expeditious  action  is  required. 

(c)  After  receipt  of  a  request  for  a 
public  hearing  imder  sections 
302(a)(4)(B)  or  304(b)(1)(A)  of  the  Trade 


Act,  the  Chairman  of  the  Section  301 
Committee  will  notify  the  applicant 
whether  the  request  meets  the 
requirements  of  this  part,  and  if  not  the 
reasons  therefor.  If  the  applicant  has 
met  the  requirements  of  this  part  he  will 
receive  at  least  30  days'  notice  of  the 
time  and  place  of  the  hearing. 

(d)  Notice  of  public  hearings  to  be 
held  under  sections  302(a)(4)(B)  and 
304(b)(1)(A)  shall  be  published  in  the 
Federal  Register  by  the  Chairman  of  the 
Section  301  Committee. 

§2006J    Submission  of  written  briefs. 

(a)  In  order  to  participate  in  the 
presentation  of  views  either  at  a  public 
hearing  or  otherwise,  an  interested 
person  must  submit  a  written  brief 
before  the  close  of  the  period  of 
submission  announced  in  the  public 
notice.  The  brief  may  be,  but  need  not 
be,  supplemented  by  the  presentation  of 
oral  testimony  in  any  public  hearing 
scheduled  in  accordance  with  I  2006.7. 

(b)  The  brief  shall  state  clearly  the 
position  taken  and  shall  describe  with 
particularity  the  supporting  rationale.  It 
shall  be  submitted  in  20  copies,  which 
must  be  legibly  typed,  printed,  or 
duplicated. 

(c)  In  order  to  assure  each  interested 
person  an  opportunity  to  contest  the 
Information  provided  by  other  parties, 
the  Section  301  Committee  will  entertain 
rebuttal  briefs  filed  by  any  interested 
person  within  a  time  Umlt  specified  in 
the  pubUc  notice.  Rebuttal  briefs  should 
be  strictly  limited  to  demonstrating 
errors  of  fact  or  analysis  not  pointed  out 
in  the  briefs  or  hearing  and  should  be  as 
concise  as  possible. 

S2006J    Presentation  Of  oral  testimony  at 
public  hearlnos. 

(a)  A  request  by  an  interested  person 
to  present  oral  testimony  at  a  public 
hearing  shall  be  submitted  In  writing 
before  the  close  of  the  period  of 
submission  announced  in  the  public 
notice  and  shall  state  briefly  the  interest 
of  the  applicant  Such  request  will  be 
granted  If  a  brief  has  been  submitted  in 
accordance  with  §  2006.8. 

(b)  After  consideration  of  a  request  to 
present  oral  testimony  at  a  pubUc 
hearing,  the  Chairman  of  the  Section  301 
Committee  will  notify  the  applicant 
whether  the  request  conforms  to  the 
requirements  of  S  2006.8(a)  and,  if  it 
does  not  will  give  the  reasons.  If  the 
applicant  has  submitted  a  conforming 
request  he  shall  be  notified  of  the  time 
and  place  for  the  hearing  and  for  his 
oral  testimony. 

9  2006.10    Waiver  of  requirements. 

To  the  extent  consistent  with  the 
requirements  of  the  Trade  Act  the 


requirements  of  S  S  2006.0  through  2006.3 
and  2006.8  may  be  waived  by  the  Trade 
Representative  or  the  Chairman  of  the 
Section  301  Committee  upon  a  showing 
of  good  cause  and  for  reasons  of  equity 
and  the  public  interest. 

§2006.11    Consultations  before  making 
determintione. 

Prior  to  making  a  determination  on 
what  action,  if  any.  should  be  taken  in 
regard  to  issues  raised  in  the  petition, 
the  Trade  Representative  shall  obtain 
advice  from  any  appropriate  private 
sector  advisory  representatives, 
including  committees  established 
pursuant  to  section  135  of  the  T^ade  Act 
unless  expeditious  action  is  required,  in 
which  case  he  shall  seek  such  advice 
after  making  the  determination.  The 
Trade  Representative  may  also  request 
the  views  of  the  International  Trade 
Commission  regarding  the  probable 
economic  impact  of  the  proposed  action. 

§2006.12    Determinati'His;  time  Imlts. 

On  the  basis  of  the  petition, 
investigation  and  consultations,  and 
after  receiving  the  advice  of  the  Section 

301  Committee,  the  Trade 
Representative  shall  determine  whether 
U.S.  rights  under  any  trade  agreement 
are  being  denied,  or  whether  any  other 
act  policy,  or  practice  actionable  under 
section  301  exists  and.  if  so.  what  action 
(if  any)  should  be  taken  under  section 
301.  'These  determinations  shall  be 
made: 

(a)  In  the  case  of  an  investigation 
involving  a  trade  agreement  (other  than 
the  agreement  on  subsidies  and 
countervailing  measures  described  in 
section  2(c)(5)  of  the  Trade  Agreements 
Act  of  1979),  within  30  days  after  the 
dispute  settlement  procedure  concludes, 
or  18  months  after  the  initiation  of  the 
investigation,  whichever  is  earher. 

(b)  In  all  other  cases,  within  12 
months  after  Initiating  an  investigatioiL 

§  2006.13    Information  open  to  pultlic 
Inspection. 

(a)  With  the  exception  of  information 
subject  to  §  2006.15,  an  interested 
person  may,  upon  advance  request 
inspect  at  a  public  reading  room  in  the 
Office  of  the  United  States  Trade 
Representative: 

(1)  Any  written  petition,  brief,  or 
similar  submission  of  information  (other 
than  that  to  which  confidentiality 
applies)  made  in  the  course  of  a  section 

302  proceeding; 

(2)  Any  stenographic  record  of  a 
public  hearing  held  pursuant  to  section 
302  or  304. 

(b)  In  addition,  upon  written  request 
submitted  in  accordance  with  section 
308  of  the  Trade  Act,  any  person  may 
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obtain  from  the  Section  301  Chainnan 
the  following,  to  the  extent  that  such 
information  is  available  to  the  Office  of 
the  U.S.  Trade  Representative  or  other 
Federal  agencies: 

(1)  Information  on  the  nature  and 
extent  of  a  specific  trade  policy  or 
practice  of  a  foreign  government  or 
instrumentaUty  with  respect  to 
particular  goods,  services,  investment. 
or  intellectual  property  rights: 

(2)  Information  on  United  States  rights 
under  any  trade  agreement  and  the 
remedies  which  may  be  available  under 
that  agreement  and  under  the  laws  of 
the  United  States;  and 

(3)  Information  on  past  and  present 
domestic  and  international  proceedings 
or  actions  with  respect  to  the  policy  or 
practice  concerned. 

(c)  Fees  will  be  charged  for 
duplication  of  documents  requested  in 
accordance  with  the  fee  schedule  and 
payments  provisions  of  15  CFR  2004.9 
and  2004.10. 

S  2008.14   kitoniMlloii  not  avellible. 

If  the  Office  of  the  U.S.  Trade 
Representative  does  not  have,  and 
cannot  obtain  from  other  Federal 
agencies,  information  requested  in 
writing  by  any  person,  the  Section  301 
Chairman  shall,  within  30  days  after  the 
receipt  of  the  request: 

(a)  Request  the  information  from  the 
foreign  government  involved;  or 

(b)  Decline  to  request  the  information 
and  inform  the  person  in  writing  of  the 
reasons  for  the  refusal. 

f  200S>15    InfocnMtton  exempt  from  put>llc 


(a)  The  Chairman  of  the  Section  301 
Committee  shall  exempt  from  public 
inspection  business  information 
submitted  in  confldence  if  he  determines 
that  such  information  involves  trade 
secrets  or  commercial  and  financial 
information  the  disclosure  of  which  is 
not  authorized  by  the  person  furnishing 
such  information  nor  required  by  law. 

(b)  An  interested  person  requesting 
that  the  Chairman  exempt  from  public 
inspection  confidential  business 
information  submitted  in  writing  must 
certify  in  writing  that  such  information 
is  business  confidential,  the  disclosiuv 
of  such  information  would  endanger 
trade  secrets  or  profitability,  and  such 
information  is  not  generally  available. 
The  information  submitted  must  be 
clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  on  each  copy, 
and  shall  be  accompanied  by  a 
nonconfidential  summary  of  the 
confidential  information. 

(c)  The  Section  301  Chairman  may  use 
such  information,  or  make  such 


information  available  (in  his  own 
discretion)  to  any  employee  of  the 
Federal  Government  for  use  in  any 
investigation  under  section  302.  or  make 
such  information  available  to  any  other 
person  in  a  form  which  cannot  be 
associated  with,  or  otherwise  identify, 
the  person  providing  the  information, 
(d)  The  Section  301  Chainnan  may 
deny  a  request  that  he  exempt  itom 
public  inspection  any  particular 
business  information  if  he  determines 
that  such  information  is  not  entitled  to 
exemption  under  law.  In  the  event  of  a 
denial,  the  interested  person  submitting 
the  particular  business  information  will 
be  notified  of  the  reasons  for  the  denial 
and  will  be  permitted  to  withdraw  the 
submission. 

loihua  Bolten. 

General  Counsel. 

[FR  Doc.  80-12261  Filed  S-22-88;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  250 

[Releate  Na  35-24M1;  FHe  Na  87-14-89] 

Issue  and  Sale  of  Certain  Securities  by 
Publie  UtiHty  Subsidiary  Companies  of 
Registered  Public  Utility  Holding 
CompMiies;  Acquisitions  of  Public 
Utitlty  Subsidiary  Company  Securities 
by  Registsred  Holding  Companies 

AOCNCY:  Seciuities  and  Exchange 

Commission. 

ACTON:  Proposed  rulemaking. 

SUMMARV:  The  Commission  requests 
comments  on  a  proposal  to  adopt  a  rule 
exempting  certain  transactions  from  the 
requirement  of  a  declaration  under 
section  6(a)  of  the  Public  Utility  Holding 
Company  Act  of  1935  (15  U.S.C.  79(8)  et 
seq.)  ("Act")  and  from  the  application 
requirement  of  section  9(a)  of  the  Act. 
The  rule  is  proposed  in  furtherance  of 
the  Commission's  responsibilities  under 
the  Act  and  in  response  to  a  rulemaking 
petition  filed  by  a  task  force  ("the  task 
force")  of  a  number  of  registered  public 
utility  holding  companies  subject  to  the 
Act.  If  adopted,  the  rule  would  exempt 
from  specific  Commission  approval 
certain  financings  by  public  utility 
subsidiary  companies  of  registered 
holding  companies  as  long  as  specified 
conditions  are  met  In  addition,  where 
the  exempt  securities  are  to  be  acquired 
by  a  parent  holding  company,  a  limited 
exemption  would  be  available  from  the 
application  requirements  of  section  9(a) 
of  the  Act.  If  adopted,  the  rule  should 
eliminate  unnecessary  paperwork 


associated  with  a  significant  percentage 
of  financing  applications  under  the  Act. 
DATE  Comments  must  be  received  on  or 
before  July  7. 1989. 

AOORESSCS:  Send  comments  in  triplicate 
to  Jonathan  G.  Katz.  Secretary, 
Securities  and  Exchange  Commission, 
450  5th  Street  NW..  Washington.  DC 
20549.  All  comment  letters  should  refer 
to  File  No.  S7-14-89.  All  comments 
received  will  be  available  for  public 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  5th  Street  NW..  Washington.  DC 
20549. 

FOR  nmTHcii  mromiATKM  contact. 
William  C.  Weeden.  Assistant  Director. 
(202)  272-7676  or  Robert  F.  McCulloch. 
Special  Counsel.  (202)  272-7676.  Office 
of  Public  Utility  Regulation,  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission,  450  5th  Street 
NW..  Washington,  DC  20549. 

Discussion 

Proposed  rule  52  would  exempt  from 
section  6(a)'s  requirement  of 
Commission  approval  under  section  7  of 
the  Act,  the  issuance  and  sale  of 
securities  by  public  utility  subsidiary 
companies  of  registered  public  utility 
holding  companies,  subject  to  specified 
terms  and  conditions.'  In  this  regard, 
the  proposed  rule  is  in  furtherance  of  the 
mandate  contained  in  section  6(b)  of  the 
Act  that  the  Commission  exempt  certain 
security  issuances  or  sales  from  section 
6(a)'s  declaration  requirements.'  ■ 


■  Section  6(a)  of  the  Act  provides: 

Except  In  accordance  with  a  declaration  effective 
under  section  7  and  with  the  order  under  such 
section  permitting  such  declaration  to  become 
effective,  it  shall  be  unlawful  for  any  registered 
holding  company  or  subsidiary  company  thereof, 
*  *  *  directly  or  indirectly  (1)  to  issue  or  sell  any 
security  of  such  company.  *  *  ' 

*  Section  6(b)  provides  in  relevant  part: 

The  Commission  *  •  •  shall  exempt  from  the 
provisions  of  subsection  (a)  the  issue  or  sale  of  any 
security  by  any  subsidiary  company  of  a  registered 
holding  company,  if  the  issue  and  sale  of  such 
security  are  solely  for  the  purpose  of  financing  the 
business  of  such  subsidiary  company  and  have  been 
expressly  authorized  by  the  Stale  commission  of  the 
State  in  which  such  subsidiary  company  is 
organized  and  doing  business,  or  if  the  issue  and 
sale  of  such  security  are  solely  for  the  purpose  of 
financing  the  business  of  such  subsidiary  company 
when  such  subsidiary  company  is  not  a  holding 
company.  |or]  a  public  utility  company.  *  *  * 

The  directive  to  the  Commission  to  adopt  such 
rules  was  the  result  of  a  compromise  between  the 
House  and  Senate  versions  of  section  S  Section  e(a) 
of  both  the  substitute  Senate  bill  (S.  2796,  74th 
Cong..  1st  Sess.  (1935))  ("S.  2796")  and  S.  2796  as 
amended  by  the  House  required  Commission 
approval  for  the  issuance  and  sale  of  securities.  The 
Senate  subsection  applied  to  any  registered  holding 
company  or  subsidiary  company,  while  the  House 
amendment  applied  only  to  registered  holding 
companies  and  to  any  subsidiary  company  thereof 
which  is  a  public  utility  company  the  issuance  of 

Continupd 


Proposed  rule  52  would  also  exempt 
from  section  9(a)'s  requirement  of 
Commission  approval  imder  section  10 
of  the  Act  the  acquisition  by  a  parent 
holding  company  of  securities  of  its 
public  utility  subsidiary  companies. 
Under  section  9(a)  of  the  Act.  it  is 
unlawd^l  for  a  registered  holding 
company  to  acquire  securities  except 
pursuant  to  an  application  which  has 
been  approved  by  the  Commission. 
Section  9(c)(3)  excepts  from  the 
application  requirement  the  acquisition 
of  securities  by  registered  holding 
companies  which  are  appropriate  in  the 
ordinary  course  of  the  companies' 
business  provided  that  there  is  no 
detriment  to  the  public  interest  or  the 
interest  of  investors  or  consumers.*  The 
standards  proposed  in  rule  52  are 
designed  to  guard  against  detriment  to 
these  protected  interests. 

The  requirements  of  proposed  rule  52 
are  that  (i)  the  state  commission  has 
approved  the  issuance  of  the  seciuities; 
(ii)  the  securities  are  solely  for  financing 
the  business  of  the  public  utility 
subsidiary;  (iii)  the  securities  are:  a 
common  or  preferred  stock,  a  first 
mortgage  bond,  or  a  note  issued  to  a 
parent  company,  the  terms  of  which 
parallel  a  debenture  or  preferred  stock 
issued  by  the  parent  company;  (iv)  the 
securities  are  sold  consistent  with  the 
competitive  bidding  provisions  of  rule 
50;*  and  (v)  the  corporation's 
Capitalization  and  the  holding-company 
system's  Consohdated  Capitalization  (as 
these  terms  are  defined  in  proposed  nile 
52)  are  and  remain  within  certain  debt 
to  equity  limits.  In  addition,  preferred 
stock  and  first  mortgage  bonds  issued 


whose  securities  is  not  subject  to  regulation  by  a 
State  commission  or  State  securities  commission. 
(H.R.  Rep.  No.  13ia  74th  Cong..  1st  Sess.  5  (1935)) 
Thus,  under  the  House  version.  (Dommission 
authorization  would  have  been  required  only  for  the 
issuance  of  securities  by  the  parent  and  by 
tmregulated  utility  subsidiaries.  As  stated  in  the 
Conference  Report  HHie  substitute  agreed  upon  is 
the  language  of  the  Senate  bill,  which  Is  quahfied  by 
a  provision  in  Section  e(b)  which  directs  the 
Commission  to  exempt  the  issue  of  securities  by 
subsidiary  companies  in  cases  where  holding 
company  abuses  are  unlikely  to  exist"  (HJt  Rep. 
No.  1903,  74th  Cong.,  Isl  Sess.  66-67  (1935)).  The 
version  of  the  bill  reported  by  the  Conference 
Committee  allowed  for  the  exemption  from  the 
declaration  requirements  of  section  6(a)  of  the  Act 
qf  the  issuance  and  sale  of  securities  which  have 
been  expressly  approved  by  a  state  commission. 

*  Section  9(c)(3)  excepts  from  the  application 
requirement  of  section  9(a)  the  acquisition  of  such 
commercial  paper  and  other  securities,  within  such 
limitations,  as  the  Commission  may  by  rules  and 
regulations  or  order  prescribe  as  appropriate  in  the 
ordinary  course  of  business  of  a  registered  holding 
company  or  subsidiary  company  thereof  and  as  not 
detrimental  to  the  public  interest  or  the  interest  of 
investors  or  consumers. 

*  17  CFR  2S0.S0  [rule  SO  seU  forth  the  requirement 
of  public  invitation  of  proposals  for  the  purchase  or 
underwriting  of  securities). 


pursuant  to  the  rule  would  have  to  be  in 
compliance  with  the  Commission's 
Statements  of  Policy  regarding  Preferred 
Stock  and  First  Mortgage  Bonds 
("Statements  of  Policy")  as  contained  in 
HCAR  Nos.  13105  and  13106  (February 
16, 1956)  and  as  amended  in  HCAR  Nos. 
16369  and  16758  (May  8, 1969  and  ]une 
22, 1970,  respectively).'  Deviations  from 
the  Statements  of  PoUcy  and 
competitive  bidding  would  be  permitted, 
if  at  all,  only  after  notification  of  the 
Commission  and  with  its  written 
approval. 

Differences  Between  The  Commission's 
Proposed  Rule  and  The  Rulemaking 
Petition 

The  rule  proposal  published  for 
comment  by  the  Commission  differs 
from  the  rulemaking  petition  filed  by  the 
registered  holding  company  task  force  in 
three  important  respects.  Of  principal 
importance,  the  task  force's  proposal 
would  have  extended  the  proposed 
exemptions  from  sections  6(a)  and  9(a) 
of  the  Act  to  the  issuance  and  sale  of 
securities  by  non-utility  as  well  as  utility 
subsidiaries  of  registered  holding 
companies.  With  respect  to  non-utility 
subsidiaries,  the  rule  as  proposed  by  the 
task  force  would  provide  exemptions 
where:  (i)  The  security  to  be  issued  is  for 
the  purpose  of  financing  the  existing 
business  of  the  subsidiary;  (ii)  the 
security  is  one  that  could  be  issued  by  a 
public-utility  subsidiary  or  is  a 
debenture  or  a  note  issued  to  a 
commercial  bank  or  other  financial 
institution;  (iii)  the  security  issuance 
would  not  cause  the  Consolidated 
Capitalization  (as  defined  in  the 
proposed  rule)  of  the  holding-company 
system  to  violate  proposed  guidelines; 
and  (iv)  the  sale  of  securities  is  subject 
to  competitive  bidding. 

The  Commission  is  deferring  action  on 
the  task  force's  proposal  concerning  the 
financing  of  non-utility  subsidiaries 
pending  further  review  by  the  staff.  The 
Commission's  deferral  stems  from 


*  The  Statements  of  Policy  adopted  various 
protective  provisions  that  issuers  of  first  mortgage 
bonds  and  preferred  stock  were  to  incorporate  into 
the  indentures  and  charters.  These  provisions 
include:  (1)  Limiting  additional  secured  debt  to  60% 
of  property  additions:  (2)  limiting  unsecured  debt  of 
the  issuer  of  preferred  stock  to  20%  of  total 
capitalization:  (3)  requiring  an  earnings  coverage  for 
the  issuance  of  additional  first  mortgage  bonds  and 
preferred  stock  of  2  times  and  l.S  times  earnings, 
respectively;  (4)  requiring  for  Hrst  mortgage  bonds  a 
minimum  sinking  hind  equal  to  1%  of  the 
outstanding  principal  balance  of  first  mortgage 
bonds;  (S)  limiting  the  nonrefundability  of  first 
mortgage  bonds  and  preferred  stock  to  a  maximum 
of  five  years  from  the  date  of  issuance:  (6)  requiring 
a  renewal  and  replacement  fund  to  keep  in  good 
repair  the  property  that  secures  the  first  mortgage 
bond:  and  (7)  limiting  the  declaration  and  payment 
of  common  stock  dividends. 


concern  that  the  task  force's  proposal 
does  not  deal  adequately  with  the 
adverse  consequences  that  potential 
growth  of  debt  in  the  non-utility 
subsidiary  companies  could  have  for  the 
holding-company  system  and  the  public- 
utihty  subsidiaries.  •  Without  a 
limitation  on  the  level  of  corporate  debt 
that  a  nonutility  subsidiary  company 
may  incur,  and  none  was  proposed  by 
the  task  force,  the  amount  of  debt  that 
may  be  undertaken  by  the  aggregate  of 
all  non-utility  subsidiaries  in  a  public- 
utihty  holding-company  system  may  be 
so  large  as  to  impede  or  eliminate  the 
ability  of  that  holding-company  system 
to  issue  debt  to  carry  on  its  utility 
business.  Further,  without  safeguards  as 
to  the  absolute  and  relative  size  of  the 
non-utility  businesses,  the  integrated 
public-utility  system  ultimately  could  be 
dwarfed  by  the  non-utiUty  subsidiaries, 
a  result  not  intended  by  Congress  when 
the  Act  was  passed.  The  only  check  the 
Commission  would  have  on  the  growth 
of  the  non-utility  companies  would  be 
through  ordering  an  after-the-fact 
proceeding  under  section  llfb)(l]  to 
require  "limit[ing]  the  operations  of  the 
holding-company  system  ...  to  such 
other  businesses  as  are  reasonably 
incidental,  or  economically  necessary  or 
appropriate  . . . ."  This  procedure  would 
not  be  a  prudent  or  efficient  way  to 
administer  the  Act. 

The  same  concerns  do  not  arise 
concerning  the  financing  of  utility 
subsidiaries,  because  the  amount  of  debt 
which  may  be  undertaken  by  subsidiary 
utility  companies  is  limited  by  their 
indentures,  charters,  and  relevant 
Commission  cases  which  are  reflected  in 
the  proposed  rule.  ^  For  the  present  the 
Commission  is  proposing  to  limit  rule  52 
to  the  issue  or  sale  of  securities  by 
public-utility  subsidiary  companies. 

A  second  difference  between  the  task 
force's  proposed  rule  and  the  proposed 
rule  put  forth  by  the  Commission  is  that 
the  task  force's  rule  would  permit  two- 
tier  financing  by  holding-company 


*  Section  7td)(1)  of  the  Act  provides  that  the 
Commission  shall  permit  a  declaration  regarding  the 
issue  or  sale  of  a  security  to  become  effective  unless 
the  Conunission  finds  that — 

(1)  The  security  is  not  reasonably  adapted  to  the 
security  structure  of  the  declarant  and  other 
companies  in  the  same  holding-company  system. 

'  See.  e.g..  Kentucky  Power  Co..  41  S£.C  29 
(1961)  (Commission  will  not  impose  any  terms  and 
conditions  or  make  adverse  findings  under  section 
6(b)  or  make  adverse  findings  under  section  7 
concerning  capitalization  ratios  with  respect  to  any 
proposed  financing  of  holding-company  system 
where  upon  completion  of  the  financing  common 
stock  equity  is  not  less  than  30%  of  total 
capitalization  and  long-term  debt  is  not  in  excess  of 
65%  of  total  capitalization).  See  also  Ohio  Power 
Co..  46  S£.C.  332  (1976)  (compulation  of  total 
capitalization  included  short-term  debt). 
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systems,  that  is.  the  issuance  and  sale  of 
securities  to  third  parties  by  both  the 
parent  and  subsidiary  companies. 
Presently,  electric  holding  companies 
and  gas  holding  companies  conduct 
their  public  long-term  debt  and  preferred 
stock  financing  only  at  one  level.  The 
electric  holding  companies  generally 
finance  at  the  subsidiary  level,  *  while 
the  gas  holding  companies  finance  at  the 
holding-company  level.  Common  stock 
financing  is  always  conducted  at  the 
holding  company  level. 

Section  11(b)(2)  of  the  Act  prohibito 
any  undue  or  unnecessary  complexity  in 
the  corporate  structive  of  a  registered 
holding-company  system.  The 
Commission  has  long  held  that  the 
existence  of  publicly  owned  long-term 
debt  and  preferred  stock  at  more  than 
one  level  in  a  registered  holding- 
company  system  constitutes  an  undue  or 
unnecessary  complexity  in  the  capital 
structure  and  should  be  permitted  only 
in  extraordinary  situations.  *  The 
complexity  arises  because  the  holding 
company's  earnings  are  derived  from 
dividends  declared  and  paid  by  its 
operating  subsidiary  companies.  Thus, 
all  security  holders  of  the  parent  holding 
company  are  subordinated  to  all  holders 
of  comparable  securities  issued  by  any 
subsidiary  company;  i.e.,  the  latter  have 
a  prior  claim  to  the  earnings  of  the 
subsidiary  company.  Such  "pyramiding" 
of  system  securities  was  one  of  the  evils 
the  Act  was  designed  to  prevent.  *° 
Consequently,  the  Commission  has 
required  that  all  public  financings  by 
registered  holding-company  systems  be 
done  either  at  the  parent  or  operating 
subsidiary  company  level,  but  not  at 
both. 

The  debenture  indentures  of  the  three 
gas  registered  holding  companies  would 
permit  the  subsidiary  companies  to  issue 
and  sell  funded  debt  and  preferred  stock 
to  non-associate  persons  in  addition  to 
that  issued  and  sold  by  the  holding 
company.  Thus,  an  undue  and 
unnecessary  complexity  of  the  capital 
structive  might  result  if  the  task  force 
proposal  were  not  modified. 
Accordingly,  the  proposed  rule  would 
allow  the  subsidiary  companies  of 
registered  holding  companies  to  issue  or 
sell  securities  to  nonassociated  persons 
only  when  the  financing  at  the  holding- 
company  level  consists  exclusively  of 
common  stock. 


*  ThU  U  •ccompU*h«d  through  the  iHue  and  lale 
of  flnt  mortgage  tMiida,  unaocurcd  debt  and 
preferred  stock. 

*  See  Columbia  Gulf  Tnnamiuion  Co..  38  S.E.C 
701.  772-73  (19661:  Batleni  Utilitie$  Aitociolea.  38 
S£.C  726. 732-38  (1968). 

'•  See  Columbia  Gulf  Trantmiuion  Co..  38  S.E.C. 
at  772:  Eaatem  Utilitiet  AuocJate*.  38  SJLC  at  732- 
33. 


The  third  difference  between  the 
instant  proposal  and  the  task  force 
proposal  is  that  the  latter  would  have 
limited  the  amount  of  securities 
purchased  by  the  parent  company  from 
its  subsidiary.  The  proposed  rule  would 
not  impose  such  limits  so  long  as  the 
parent  were  purchasing  securities  the 
issuance  and  sale  of  which  were 
exempted  by  the  proposed  rule  fitim 
prior  Commission  approval.  The 
Commission  believes  that  limits  are 
unnecessary  because  the  parent's  ability 
to  acquire  sectuities  is  largely 
dependent,  among  other  things,  on  its 
ability  to  raise  funds  externally. 
Inasmuch  as  a  holding  company  must 
commit  a  large  amount  of  its  cash  flow 
to  pay  the  dividends  on  its  common 
stock,  it  is  imlikely,  based  on  the 
Commission's  experience,  that  a  holding 
company  would  be  able  to  acquire  such 
securities  without  accessing  the  capital 
markets.  To  raise  funds,  the  parent 
would  need  to  issue  and  sell  common 
stock,  preferred  stock,  or  debt,  all  of 
which  activities  require  prior 
Commission  approval.  Fiuther,  it  is 
unlikely  that  a  public-utility  subsidiary 
company  could  issue  and  sell  tmlimited 
amounts  of  seciuities  to  its  parent 
holding  company,  even  if  the  holding 
company  was  disposed  towards 
acquiring  them,  because  the  state 
commission  authorizing  such  issuance 
and  sale  of  securities  would  be 
cognizant  that  the  cost  of  such  financing 
would  be  a  recoverable  expense  in 
rates. 

Request  for  CommeDts 

The  Commission  requests  public 
comments  on  proposed  rule  52. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  e05(b)  of  the 
Regulatory  Flexibility  Act  5  U.S.C. 
605(b),  the  Chairman  of  the  Commission 
has  certified  that  the  proposed  rule  will 
not,  if  adopted,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification,  including  the  reason 
therefor,  is  attached  to  this  release. 

Cost/Benefit  of  Proposal 

The  proposed  rule  will  substantially 
decrease  regulatory  compliance  costs 
for  the  registered  holding  companies.  In 
fiscal  year  1988,  for  example,  24 
applications  would  not  have  been  filed 
had  proposed  Rule  52  been  in  place.  In 
addition  to  the  $2,000  filing  fee  per 
application,  estimated  savings  per 
application  would  have  been 
approximately  $12,500  including  legal, 
accoimting,  and  management  costs. 
Thus,  for  24  applications  filed  in  FY  1988 
the  aggregate  savings  would  have  been 


approximately  $348,000.  Moreover,  the 
reduction  in  aggregate  staff  hours 
associated  with  reviewing  and 
analyzing  these  applications  would  have 
been  approximately  3,744  hours.  The 
only  cost  incurred  by  the  registered 
holding  companies  in  complying  with 
the  proposeti  rule  involves  completing  a 
Form  U-6B-2  after  the  issue  or  sale  of 
any  security.  It  is  estimated  that 
approximately  thirty  minutes  will  be 
required  to  complete  such  form. 

List  of  Subjects  in  17  CFR  Part  250 

Utilities. 

Text  of  Proposed  Amendment 

The  Commission  proposes  to  amend 
Part  250  of  Chapter  II,  Title  17,  Code  of 
Federal  Regulations  as  set  forth  below. 

PART  250-GENERAL  RULES  AND 
REGULATIONS.  PUBLIC  UTILITY 
HOLDING  COMPANY  ACT  OF  1935 

1.  The  authority  citation  for  Part  250  is 
amended  by  add^  the  following 
citation: 

Authority:  Sees.  3, 20, 49  Stat.  Sia  S33;  15 
U.S.C.  79c,  79t  unless  otherwise  noted.  *  *  * 
f  250.52  is  also  issued  under  tlie  authority 
contained  in  sections  e(b),  9(c)(3),  and  20(a) 
of  the  Act 

2.  Add  new  section  250.52  to  read  as 
follows: 

82Sa52   Exemption  tor  Issue  and  sale  Of 
oertahi  eecurftles. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  subsidiary  of  a 
registered  holding  company  which  is 
itself  a  public  utility  company  shall  be 
exempt  fit)m  section  6(a)  of  the  Act  or 
any  rule  thereunder  with  respect  to  the 
issue  and  sale  of  any  common  stock, 
preferred  stock,  first  mortgage  bonds,  or 
of  any  notes  issued  to  a  parent  holding 
company  the  interest  rates  and  maturity 
dates  of  which  are  designed  to  parallel  a 
debentiue  or  preferred  stock  issued  by 
the  parent  holding  company 
(collectively,  "seciuity")  of  which  it  is 
the  issuer  if: 

(1)  The  issue  and  sale  of  such  security 
are  solely  for  the  purpose  of  financing 
the  business  of  such  public  utility 
subsidiary  company;  and 

(2)  The  issue  and  sale  of  such  security 
have  been  expressly  authorized  by  the 
State  commission  of  the  State  in  which 
such  subsidiary  company  is  organized 
and  doing  business;  and 

(3)  The  issue  and  sale  of  such  security 
will  not  cause  the  Corporate  Debt  of  the 
company  proposing  to  issue  and  sell  the 
security  to  exceed  65%  of  its  Corporate 
Capitalization;  will  not  cause  the 
Consolidated  Debt  of  the  holding 
company  system  to  exceed  65%  of  its 


Consolidated  Capitalization:  will  not 
cause  the  Corporate  Common  Stock 
Equity  of  the  company  proposing  to 
issue  and  sell  the  security  to  fall  below 
30%  of  its  Corporate  Capitalization:  and 
will  not  cause  the  ConsoUdated 
Conunon  Stock  Equity  of  the  holding 
company  system  to  fall  below  30%  of  its 
Consolidated  Capitalization;  and 

(4)  Such  preferred  stock  and/ or  first 
mortgage  bonds  issued  and  sold 
conform  with  the  Commission's 
Statements  of  Policy  Regarding  First 
Mortgage  Bonds  and  Preferred  Stock 
("SOP')  as  expressed  in  HCAR  Nos. 
13105  and  13106  (February  16, 1956),  as 
amended  in  HCAR  Nos.  16360  and  16758 
(May  8, 1969  and  June  22, 197a 
respectively),  and  as  may  be  further 
amended  by  the  Commission  at  any  time 
after  the  adoption  of  this  rule;  provided, 
however,  that  a  company  may  issue  and 
sell  first  mortgage  bonds  and/or 
preferred  stodc  which  deviate  from  the 
SOP  if  the  company  notifies  the 
Commission  in  writing  of  its  proposed 
deviation  and  the  Commission  has 
stated  in  writing  that  the  Commission 
has  no  objection  thereto;  and 

(5)  The  issue  and  sale  of  common 
stodc  by  the  subsidiary  company  are 
only  to  the  holding  company;  and 

(6)  The  issue  and  sale  of  securities  to 
nonassociated  persons  occurs  only 
when  financing  at  the  holding  company 
level  consists  exclusively  of  common 
stock;  and 

(7)  The  issue  and  sale  of  the  seciuity 
are:  (i)  Excepted  under  rule  50(a)(l)-(4) 
(§  250.50(a)(lH4))  fixim  the  requirement 
for  competitive  bidding  of  rule  50  (b) 
and  (c)  (S  250.50  (b)  and  (c));  or  (ii)  made 
piu*suant  to  competitive  bidding  imder 
rule  50  (b)  and  (c)  or  under  the 
Commission's  Statement  of  Policy 
Concerning  Application  of  Rule  50 
Under  the  Public  Utility  Holding 
Company  Act  of  1935  as  Related  to  the 
Distribution  of  Sectuities  Registered 
Under  Rule  415  Under  the  Securities  Act 
of  1933  as  expressed  in  HCAR  No.  22623 
(September  2, 1982);  or  (iii)  made  after 
the  company  shall  have  notified  the 
Commission  in  writing  of  its  intent  to 
issue  and  sell  the  securities  pursuant  to 
a  negotiated  offering  and  the 
Commission  has  stated  in  writing  that 
the  Commission  has  no  objection 
thereto;  and 

(8)  The  seciuity  issued  or  sold 
pursuant  to  this  section  is  not 
convertible  into  any  other  security  nor 
(except  for  stockholders'  preemptive 
rights)  entitles  the  holder  to  piu^ase  or 
otherwise  acquire  any  other  seciuity. 

(b)  Within  ten  days  after  the  issue  or 
sale  of  any  security  exempt  under  this 
section,  the  issuer  or  seller  shall  file 
with  the  Commission  a  Certificate  of 
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Notification  on  form  U-6B-2  containing 
the  information  prescribed  by  that  form. 

(c)  If  the  issue  and  sale  of  a  security 
which  is  exempted  irom  the 
requirements  of  section  6(8)  pursuant  to 
section  6(b)  and  this  section  thereunder 
is  part  of  a  transaction  in  which  a 
subsidiary  utility  company  of  a 
registered  holding  company  is  issuing 
and  selling  and  such  holding  company  is 
acquiring  a  security  issued  and  sold  by 
the  subsidiary  utility  company,  such 
acquisition  is  likewise  exempt  ptu^uant 
to  section  9(c)(3)  torn  the  requirements 
of  section  9(a)  of  the  Act  and  rules 
thereunder. 

(d)  For  the  ptuposes  of  this  section, 
the  following  terms  shall  have  the 
meanings  assigned: 

(1)  "Consolidated  Capitalization"  of  a 
holding-company  system  shall  mean,  as 
of  any  particular  time,  an  amount  equal 
to  the  sum  of  (i]  Consolidated  Debt;  (ii) 
the  aggregate  of  the  par  value  of,  or 
stated  capital  represented  by,  the 
outstanding  shares  of  all  classes  of 
common  and  preferred  stock  of  all 
companies  in  a  holding-company  system 
which  are  held  by  any  person  not 
associated  with  such  holding-company 
system:  and  (iii)  the  consolidated 
surplus  of  the  holding-company  system, 
paid-in  surplus,  earned  surplus,  and 
other  surplus,  if  any. 

(2)  "Consolidated  Debt"  of  a  holding- 
company  system  shall  mean,  as  of  any 
particular  time,  an  amount  equal  to  the 
total  principal  amount  of  all 
indebtedness  for  borrowed  money, 
secured  or  unsecured,  created  or 
incurred  by  all  companies  in  a  holding- 
company  system  which  is  held  by  any 
person  not  associated  with  such 
holding-company  system. 

(3)  "Consolidated  Common  Stock 
Equity"  of  a  holding-company  system 
shall  mean,  as  of  any  particular  time,  an 
amount  equal  to  the  sum  of  (!)  the 
aggregate  of  the  par  value,  or  stated 
capital  represented  by,  the  outstanding 
shares  of  common  stock  of  all 
companies  in  a  holding-company  system 
which  are  held  by  any  person  not 
associated  with  the  holding-company 
system  and  (ii)  the  consolidated 
common  stock  surplus  of  the  holding- 
company  system,  paid-in  surplus, 
earned  surplus,  and  other  surplus,  if  any. 

(4)  "Corporate  Capitalization"  of  a 
particular  company  shall  mean,  as  of 
any  particular  time,  an  amount  equal  to 
the  sum  of  (i)  indebtedness  for  borrowed 
money,  secured  or  unsecured,  of  such 
company,  (ii)  the  aggregate  of  the  par 
value  of,  or  stated  capital  represented 
by,  the  outstanding  shares  of  all  classes 
of  common  or  preferred  stock  of  such 
company,  and  (iii)  the  surplus  of  such 


company,  paid-in  surplus,  earned 
surplus,  and  other  surplus,  if  any. 

(5)  "Corporate  Debt"  shall  mean,  as  of 
any  particular  time,  an  amount  equal  to 
the  total  principal  amount  of  all 
indebtedness  for  borrowed  money, 
secured  or  imsecured,  created  or 
incurred  by  any  company. 

(6)  "Corporate  Common  Stock  Equity" 
shall  mean,  as  of  any  particular  time,  an 
amoimt  equal  to  the  sum  of  (!)  the 
aggregate  of  the  par  value,  or  stated 
capital  represented  by,  the  outstanding 
shares  of  common  stock  of  the  company 
and  (ii)  the  common  stock  surplus  of 
such  company,  paid-in  surplus,  earned 
surplus,  and  other  surplus,  if  any. 

By  the  CommissioiL 
Jonadun  C.  K«tx, 
Secretary. 
May  17, 1989. 

Regulatory  FlexilMlity  Certificadon 

I,  David  S.  Ruder,  Chairman  of  the 
Securities  and  Exchange  Commission, 
hereby  certify  pursuant  to  5  U.S.C. 
605(b)  that  proposed  rule  52  imder  the 
Public  Utibty  Holding  Company  Act  of 
1935  ("Act")  |15  U.S.C.  80a-l  et  seq.].  set 
forth  in  Holding  Company  Act  Release 
No.  24891,  if  promulgated,  will  not  have 
a  significant  impact  on  any  small 
entities.  The  reason  for  this  certification 
is  that  it  does  not  appear  that  any  small 
entities  would  be  affected  by  the  rule. 
David  S.  Ruder, 
Chairman. 

Dated:  May  17, 1989. 
(FR  Doc.  89-12257  Filed  5-22-89:  8:45  am] 

MUJNO  CODE  aOIO-OI-M 


POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Docket  Na  RM«9-3] 

Rulee  of  Practice  and  Procedure 
Relating  to  Documentation  of 
Statisticai  and  Volume  Evidence 

May  17, 1989. 

agency:  Postal  Rate  Commission. 

ACTION:  Second  notice  of  proposed 
rulemaking. 

summary:  The  Commission  has  revised 
and  invited  a  second  round  of  comment 
on  its  proposals  of  March  1, 1989,  to 
require  improved  documentation  of 
econometric  studies  offered  in  evidence 
(Rule  31(k)(2)),  improved  documentation 
of  volume  estimates  offered  in  evidence 
by  the  Postal  Service  (Rule  54{j)),  and 
periodic  reports  by  the  Postal  Service  of 
certain  data  relating  to  volumes  (Rule 
102(b)). 
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DATI:  Comments  must  be  received  May 
13, 1989. 

ADOwm:  Comments  and 
correspondence  relating  to  this  Notice 
should  be  sent  to  Charles  L  Clapp. 
Secretary  of  the  Commission,  Suite  300. 
1333  H  Street  NW^  Washington.  DC 
20288.  (Telephone:  202/780-8820.) 
SUPTUIMNTAIIV  mfomiation:  On 
March  1. 1080.  the  Commission  issued 
proposals  to  amend  rule  31(li)(2)  of  our 
rules  of  practice  (30  CFR  3001.31(k)(2)). 
which  governs  the  statistical 
presentations  of  aU  parties  to  our 
proceedings:  rule  S4(j)  of  our  rules  of 
practice  (30  CFR  3001.54(J)).  which 
governs  the  Postal  Service's 
presentation  of  projected  volumes  in  our 
proceedings:  and  rule  102(b)  of  our  rules 
of  practice  (39  CFR  3001.102(b)).  which 
governs  periodic  data  reporting 
requirements  to  the  Commission.  (See  54 
FR  9848-52.  March  8. 1988.)  Our 
proposals  were  meant  to  establish  initial 
documentation  standards  for  these 
categories  of  evidence  that  would  be 
clearer  and  more  specific  than  those 
contained  in  our  current  rules.  Their 
purpose  was  to  expedite  discovery  and 
cross-examination  of  such  evidence  and 
to  facilitate  its  analysis  in  the  limited 
time  available  in  our  rate  hearings.  Most 
of  the  comments  applauded  our 
proposals  generally,  agreeing  that  there 
is  a  need  to  expedite  discovery  and 
cross-examination  of  such  evidence 
through  improved  documentation 
requirements.  Many  of  them  asked  that 
we  make  a  similar  effort  to  improve 
documentation  standards  for  other 
categories  of  evidence  where  they  see  a 
similar  need  to  expedite  the  discovery 
and  cross-examination. 

We  received  comments  on  our 
proposals  from  the  Postal  Service,  the 
American  Newspaper  Publishers 
Association  (ANPA),  the  Bureau  of 
Economics  of  the  Federal  Trade 
Commission  (Bureau),  the  Direct 
Marketing  Association  (DMA),  the 
Office  of  the  Consumer  Advocate 
(OCA).  Time.  Inc.  (Time),  and  United 
Parcel  Service  (UFS).  These  comments 
were  extensive,  and  suggested  a 
significant  number  of  modifications  to 
our  proposals,  including  some  directiy 
relevant  new  proposals.  Therefore,  in 
this  Second  Notice,  we  are  revising  our 
proposed  rules  and  providing  a  second 
opportimity  for  comment  both  on  them, 
and  on  new  proposals  that  are  directly 
relevant 

As  we  have  noted,  several  parties 
suggested  changes  to  our  rules  that  were 
not  directiy  related  to  the  proposals  in 
our  Notice  of  March  1. 1989.  The  OCA 
proposed  extensive  revisions  to  our 
rules  governing  documentation  of 


sample  surveys  (rule  31(k](2)(i]).  and  our 
rules  governing  ongoing  reporting  by  the 
PostalService  of  costing  data  (rule 
102(a)).  It  also  proposed  less  extensive 
revisions  to  our  rules  governing 
documentation  of  "other  statistical 
studies'.'  (rule  31(k](2)(iv]);  computer- 
based  evidence  (rule  31(k)(3]);  costing 
data  (rule  54(h)):  and  the  requirement 
that  an  independent  audit  accompany 
each  formal  rate  request  (rule  54(q)). 

Time  made  the  general  proposal  that 
we  amend  rule  31(k)  to  provide  that 
whatever  data  and  documentation  rule 
31  (k)  requires  for  statistical  studies, 
econometric  studies,  and  computer 
analyses  be  produced  automatically  at 
the  time  that  the  study  is  filed.  It  also 
made  the  general  proposal  that  rule 
102(a]  be  amended  to  require  the  Postal 
Service  to  file  annually  the  data  and 
reports  produced  by  its  city  carrier 
street  cost  data  collection  systems.  Time 
Comments  at  3. 

DMA  proposed  that  we  amend  rule 
54(j)  to  reqitire  the  Postal  Service  to 
provide  volume  data  and  forecasts 
broken  down  by  rate  category  to 
facilitate  the  analysis  of  revenues  and 
costs.  DMA  Comments  at  2. 

We  are  not  inviting  comment  on  these 
indirectiy  related  proposals  for  two 
reasons.  One  is  that  they  are  so  basic 
and  wide  ranging  that  their  inclusion  in 
this  docket  would  make  it 
unmanageable. 

Another  reason  is  that  the  large 
majority  of  them  appear  to  represent 
only  the  formative  stage  of  serious 
proposals.  Most  seem  to  fall  into  two 
categories.  One  category  consists  of 
exceedingly  general  proposals 
unaccompanied  by  specific  proposed 
language,  or  substantial  supporting 
rationale.  The  other  category  consists  of 
very  elaborate  proposals  framed  in 
exceedingly  detailed  proposed  language 
that  do  not  appear  to  be  tied  to  a  well 
defined  need,  or  to  reflect  a  thorough 
consideration  of  their  interrelationships, 
or  their  impact  upon  hearing 
participants.  In  short  these  indirectiy 
relevant  proposals  need  to  be  "fleshed' 
out"  or  "boiled  down,"  depending  upon 
which  category  they  belong  to.  before  it 
would  be  productive  to  launch  a  docket 
to  evaluate  them. 

Some  of  our  initial  proposals  drew 
favorable  responses  from  all  of  the 
commenters.  Our  initial  proposal  that 
econometric  studies  be  accompanied  at 
the  outset  by  descriptions  and  source 
citations  for  input  data  (proposed  rule 
31(k)(2)(iii)(/)).  and  by  a  set  of  standard 
measures  of  statistical  reliability 
(proposed  rule  31(k)(2)(iii)(g)).  were 
generally  concured  in.  Ovi  initial 
proposals  that  the  Postal  Service 


provide  with  its  filing  a  "turn-key" 
computer  implementation  of  its 
forecasting  procedure  (proposed  ndes 
54(j)(B)(iii)-(v)).  and  machine-readable 
input  files  andprogams  sufficient  to 
replicate  the  Postal  Services  demand 
study  (proposed  rules  54(j)(7)  (i)  and  (v)) 
were  generally  concurred  in  by  the 
commenters.  The  Postal  Service's 
assurance  that  it  will  provide  this 
material  has  persuaded  us  to  delete 
some  of  our  documentation  proposals, 
and  observe  over  the  next  rate  cycle 
whether  a  turn-key  computer 
implementation  is  sufficient  to  achieve 
the  objectives  of  those  deleted 
proposals. 

In  its  comments,  the  Postal  Service 
said  that  it  perceived  a  theme  running 
throughout  our  original  proposal  that 
demand  analysis  and  volume 
forecasting  should  be  devoid  of 
judgment  Postal  Service  Initial 
Comments,  at  4.  That  is  a 
misimpression.  We  are  aware  that 
judgment  plays  a  legitimate  role  in  the 
development  of  econometric  demand 
models.  We  recognize  that  among  other 
things,  it  is  indispensable  to  the  process 
of  sifting  through  reasonable  candidates 
for  the  functional  form  and  variables  of 
the  demand  equation.  We  also  agree 
that  judgment  is  necessary  to  determine 
whether,  and  in  what  manner,  an 
econometric  demand  model  should  be 
modified,  for  example,  with 
unmodellable  "add  factors,"  in  order  to 
improve  the  accuracy  of  a  forecast 

Substantively,  we  have  expressed  as 
our  goal  that  the  Postal  Service's 
forecasts  be  based  on  the  best 
econometric  practice.  This  is  not  a 
question  of  v^ether  judgment  is  used,  or 
not  used,  but  how  it  is  used.  We  have 
expressed  some  criticism  in  the  past  of 
the  subtantive  manner  in  which  the 
Postal  Service  has  employed  judgment 
in  its  econometric  analysis.  See  PRC  Op. 
R87-1,  paras.  2175-80  and  Appendix  H 
at  13.  Our  concern  with  these  proposals, 
however,  is  procedural,  not  substantive. 
The  intended  theme  was  not  that 
judgment  in  these  areas  should  be 
suppressed,  but  that  its  role  be  made 
explicit  and  trackable.  to  the  maximum 
extent  possible.  It  is  precisely  because 
the  role  of  judgment  is  so  crucial  in 
econometric  analysis  and  in  voliune 
forecasting,  that  our  rules  should  place  a 
premium  on  dociunenting  and 
articulating  it 

Proposed  Rule  540)(6). 

Of  our  initial  proposals,  perhaps  the 
one  that  was  most  responsible  for  the 
Postal  Service's  impression  that  we 
were  seeking  to  suppress  the  use  of 
judgment  in  demand  anlysis  and 


forecasting  was  our  proposed  rewording 
of  the  preamble  to  current  rule  54(j)(e). 
We  had  proposed  to  add  to  that 
preamble  a  requirement  that  the  Postal 
Service's  volume  forecast  "conform 
exactiy  to  the  assumptions  and 
specifications  used  in  the  econometric 
demand  study." 

In  our  Notice  of  March  1. 1989,  at  11, 
we  explained  that  our  intent  was  to 
prevent  "imacknowledged  differences 
between  the  Postal  Service's  demand 
model  as  presented,  and  its  model  as 
implemented  in  making  the  forecasts 
required  by  the  current  rule."  He  Postal 
Service  has  pointed  out  to  us  that  this 
language  is  susceptible  to  being 
misconstrued  to  mean  that  its  voliune 
forecast  must  be  a  mechanistic 
extrapolation  of  its  econometric  model 
of  historic  demand,  with  judgmental 
modifications  or  unmodelled  "add 
factors"  prohibited. 

As  stated  in  our  initial  Notice,  our 
intent  was  only  to  require  that  any 
modifications  made  to  the  forecasts  that 
are  derived  from  the  econometric 
demand  model  be  acknowledged  and 
explained.  It  was  not  to  prohibit  or 
discourage  judgmental  adjustments  to 
such  forecasts.  The  Postal  Service 
expressed  some  concern  in  its  comments 
that  our  proposal  would  bar  the  use  of 
its  net  trend  "add  factor"  to 
judgmentally  adjust  its  forecasts.  Postal 
Service  Conunents  at  23.  It  had  some 
justification  for  this  concern,  based  upon 
remarks  made  by  Commission  staff  in 
an  informal  public  conference  on  ovi 
proposals.  It  is  not  our  intent  however, 
to  restrict  judgmental  adjustments  to 
forecasts,  such  as  net  trend. 

To  avoid  misconstruction  of  our 
intent  we  have  revised  the  language 
that  we  originally  proposed  for  the 
preamble  to  rule  54(j)(6)  to  convey  our 
intent  that  the  Postal  Service 
acknowledge  and  explain  any 
departiu^s  from  the  assumptions  and 
specifications  of  its  econometric 
demand  model  that  it  makes  in  its 
forecasting  procediu^.  Illustrations  of 
departures  to  which  the  proposed 
language  would  apply  can  be  found  in 
section  "C.  Discrepancies"  of  Appendix 
H,  in  PRC  Op.  R87-1.  Volume  2. 

The  purpose  of  this  proposed  change 
is  to  make  it  easier  to  track  and  evaluate 
the  Postal  Service's  forecasting  method. 
The  OCA  suggested  language  for 
proposed  rules  54(j)(5)  (ii)  and  (iii)  that 
would  require  the  Postal  Service  to 
demonstrate  a  step-by-step  derivation  of 
each  volume  forecast  from  its 
econometric  demand  model.  OCA 
Comments  at  15,  and  at  Attachment  1. 8 
of  12. 

The  OCA  s  suggested  language  would 
promote  the  purpose  underlying  our 


proposed  preamble.  Its  suggestion  has 
merit  Since  it  would  require  a  detailed 
derivation  for  all  classes  of  mail, 
however,  it  would  greaUy  increase  the 
quantity  of  workpapers  above  what  the 
Postal  Service  currentiy  provides,  with 
no  commensurate  increase  in 
information  about  the  process.  The 
Postal  Service's  forecasting  procedure  is 
essentially  the  same  for  all  classes  and 
subclasses  of  mail,  since  it  is  the  Postal 
Service's  ciurent  practice  to  provide 
detailed  derivations  for  First-  and  Third- 
class  mail  only.  As  revised,  our 
proposed  rule  54[j)(e)(i)  incorporates 
language  similar  to  that  suggested  by  the 
OCA  for  rules  54(j)(5)  (ii)  and  (iii).  It  is, 
however,  more  concise,  and  requires  the 
Postal  Service  to  provide  only 
representative  derivations  for  two  major 
mail  classes,  and  identification  of 
departures  from  that  representative 
method  for  remaining  classes. 

Proposed  Rule  Sl(k)(2)riii)(e). 

As  originally  proposed,  this  rule 
would  have  required  the  party 
submitting  an  econometric  study  to 
provide  a  detailed  reference  to  a  text  or 
manual  for  each  econometric  technique 
used  in  the  estimation  process.  The 
purpose  of  this  proposal  was  to  avoid 
the  use  of  ad  hoc  techniques  that  the 
Commission  would  have  to  judge  as  a 
technical  reviewer. 

Technical  review  of  a  novel 
econometric  techniques  in  professional 
journals  is  a  demanding  and  time 
consuming  undertaking.  It  typically 
requires  several  layers  of  expert  review 
and  revision,  followed  by  a  record  of 
post-publication  conunents  evaluating 
the  technique  before  it  acquires  the 
status  of  an  acceptable  econometric 
practice.  Clearly,  this  is  a  difficult  role 
for  the  Commission  to  perform 
adequately  within  the  narrow  window 
provided  by  a  general  rate  case. 

The  Postal  Service  criticized  the 
proposed  rule  on  the  groimd  that  the 
parties'  hearing  rights  required  that  ad 
hoc  econometric  techniques  not  be 
restricted.  Postal  Service  Comments  at 
14-18.  The  FTC's  Bureau  of  Economics 
also  argued  that  ad  hoc  econometric 
techniques  should  not  be  excluded  from 
consideration,  at  least  where  it  can  be 
shown  that  there  are  no  viable 
alternatives.  Biu^au  Comments  at  12. 
UPS  suggested  that  the  allowable 
references  be  broadened  to  include 
journals  or  university  working  papers. 
UPS  Comments  at  2. 

The  OCA  suggested  that  the  proposed 
rule  be  expanded  to  require 
identification  and  referencing  of 
"mixed"  estimation  techniques  that 
incorporate  such  things  as  results  from 
hypothesis  tests  or  other  models,  and 


could  be  considered  to  be  estimation 
techniques  themselves.  OCA  Comments 
at  9. 

We  have  reconsidered  the  desirability 
of  excluding  reliance  upon  ad  hoc 
econometric  techniques  on  the  grounds 
that  they  are  difficult  to  review  in  the 
confines  of  a  rate  case.  We  have  revised 
our  proposed  rule  to  allow  such  reliance, 
but  to  require  supporting  evidence 
sufficient  for  a  technical  evaluation. 

We  have  revised  it  in  this  manner 
rather  than  follow  the  Postal  Service's 
suggestion  that  we  condition  the 
requirement  on  the  request  for  a 
reference  by  another  party,  and  that  we 
allow  a  statement  of  reasons  for  not 
using  a  standard  econometric  technique 
to  substitute  for  the  required  reference. 
Postal  Service  Comments  at  18. 
Although  similar  in  intent  we  think  that 
requiring  evidence  sufficient  for 
technical  review  of  ad  hoc  techniques  to 
be  more  useful  than  a  mere  statement  of 
the  reasons  that  a  standard  technique 
was  not  used. 

The  Postal  Service's  suggestion  that 
the  requirement  should  be  conditioned 
on  the  request  of  another  party  is  based 
upon  the  premise  that  the  laige  number 
of  econometric  techniques  used  in  any 
econometric  study  would  make  it 
impractical  to  reference  them  all.  Id. 

Perhaps  we  should  clarify  that  by 
"econometric  technique  used  in  the 
estimation  process"  we  mean  only 
techniques  used  for  fitting  equations  to 
data.  By  this  defmiUon,  the  econometric 
techniques  used  by  the  Postal  Service  in 
its  demand  model  in  Docket  No.  R87-1 
would  only  have  involved  those  half- 
dozen  techniques  listed  in  paragraphs 
005-018  of  Appendix  H  in  Volume  2  of 
our  opinion.  Our  revised  referencing 
proposal  would,  in  our  view,  impose 
only  a  minor  burden  with  respect  to 
standard  econometric  techniques. 

We  have  not  adopted  the  (DCA's 
suggestion  that  we  require  a  statement 
identifying  each  "estimation  technique" 
used.  We  do  not  think  that  it  adds 
materially  to  the  useful  information 
required  by  oiu*  revised  rule. 

Proposed  Rules  31(k)(2)riii)  (d)  and  ft). 
aiid540)(7)fu). 

A  major  goal  of  our  original  proposals 
was  to  ensure  that  the  judgmental 
decisions  which  play  such  an  important 
role  in  developing  most  econometric 
models  would  be  preserved  and 
presented  with  the  submitted  model 
This  goal  was  to  be  implemented  by 
proposed  rules  31(k)(2)(iii)  (</)  and  [i], 
and  54(j)(7)(ii). 

As  initially  proposed,  rule 
31(k)(2)(iii)(a')  would  have  required  that 
parties  who  submit  econometric  models 
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include  in  their  tubmission  a  brief 
description  of  any  alternative  models 
with  different  assumption  or 
specincations  that  were  tested  and 
rejected.  Proposed  rule  54(j)(7)(ii)  would 
have  required  that  their  submission 
include  the  computer  input  files  used  to 
implement  such  alternatives.  Proposed 
rule  31(k)(2}(iii)  would  have  required 
that  the  computed  econometric  results  of 
such  alternatives  be  provided,  upon 
request 

Rules  31(k)(2)(Ui)  ((/)  and  [i],  as 
ori^nally  proposed,  were  intended  to 
prompt  the  econometrician  to  keep  brief 
notes  of  his  explorations  that  culminate 
in  the  selection  of  his  preferred  model 
These  would  include  the  equation  forms 
and  variables  tried,  and  a  brief 
statistical  expression  of  results.  The 
premise  of  these  rules  was  that  the 
researcher  would  make  such  minimal 
notes  at  each  decision  point  on  the  path 
to  his  preferred  modeL  I>roposed  rule 
31(k)(2)(iii)('l  would  have  required  him 
to  keep  and  provide  the  computer  input 
files  used  to  implement  rejected 
alternatives  so  that  if  opposing  parties 
wished  to  reconstruct  a  particular 
"experiment"  they  would  be  able  to. 

We  are  revising  these  proposed  rules 
90  that  they  will  better  reflect  otir  intent, 
and  will  more  cleariy  indicate  what 
documentation  would  have  to  be 
preserved  and  provided,  and  the 
probable  burden  involved.  Our  revisions 
are  also  meant  to  reduce  that  burden,  in 
response  to  the  concerns  exi»essed  by 
the  commenters. 

As  the  comments  point  out  by 
requiring  a  nmunary  description  of 
rejected  alternatives,  proposed  rule 
31(k)(2)(iii)(</)  did  not  exivessly  require 
preservaticm  of  sufficient  documentation 
of  the  "choice  trail"  to  ilhuninate 
technical  judgments  leading  to  the 
selection  of  the  preferred  model.  CXIA 
Comments  at  9.  We  thoefore  have 
revised  proposed  (iii)((/)  to  spell  out  that 
the  minimum  documentation  to  be 
retained  should  consist  of  an  indication 
of  why  a  relevant  alternative  was 
rejected,  and  an  identification  of  the 
elements  of  the  rejected  alternative.  i.e., 
the  variable  definition,  equation  form, 
data,  or  estimation  method,  that  itiffer 
from  the  preferred  model. 

Proposed  rule  31(k)(2)(iii)(/)  required 
that  computed  econometric  resiilts  for 
any  alternatives  covered  by  proposed 
rule  (iii)((/)  be  provided  upon  request. 
This  rule  would  have  required  that  the 
analyst  be  able  to  reproduce  computed 
results  for  rejected  alternatives.  We  are 
retaining  this  requirement  in  our  revised 
proposed  rules  but  for  drafting 
purposes,  we  are  incorporating  it  in  otu* 
revised  rule  31(k}(2)(iii]((y). 


We  agree  with  the  Postal  Service  that 
if  the  computed  results  for  rejected 
alternative  models  need  only  be 
provided  upon  request  it  is  imwarranted 
to  require  mandatory  production  of  the 
input  files  used  to  generate  those  results. 
Wc  have  come  to  die  conclusion  that  to 
require  that  such  files  be  preserved  for 
all  relevant  rejected  alternatives  could 
be  an  excessive  burden  if  the  number  of 
alternatives  is  substantial.  Therefore. 
we  are  deleting  rule  54(j)(7)(ii)  from  our 
proposals.  We  do  so  with  the 
expectation  that  if  an  opposing  party 
through  normal  discovery  should 
request  that  a  particular  rejected 
alternative  be  reproduced,  that  the 
researcher  coidd  recreate  such  files  bom 
the  notes  that  revised  rules  (iii)(<y)  would 
require  him  to  keep. 

Several  commenters  argued  that  as 
originally  proposed,  rule  31(k)(2)(iii)(cO 
would  have  required  descriptions  of 
trivial  or  dead-end  explorations  that  had 
no  influence  on  the  design  of  the 
submitted  model,  and  would  have 
imposed  a  substantial  and  unnecessary 
documentation  burden.  Postal  Srvice 
Comments  at  48-50.  ANPA  Comments  at 
2. 

This  is  a  valid  criticism.  As  revised, 
proposed  rule  31(k](2)(iii)(d)  explicitly 
limits  the  alternatives  that  must  be 
described  to  those  that  influenced  the 
selection  of  the  preferred  model.  Several 
commenters  argued  that  this  material 
should  not  be  required  at  the  outset  but 
only  if  requested  by  a  participant  The 
rationale  was  primarily  to  narrow  the 
focus  to  relevant  alternatives,  and 
therefore  reduce  the  burden  of 
complying.  Postal  Service  Comments  at 
48.  OCA  Comments.  Attachment  1  at  4 
oflZ 

Since  our  revised  proposed  rule 
31(k)(2)(iii)((/)  is  narrowed  to  apply  only 
to  relevant  alternatives,  and  requires 
only  a  simple  statement  for  each,  we 
think  that  the  dociunentation  burden 
will  now  be  modest  Requests  for 
production  of  this  minimal 
documentation,  in  our  view,  will  be 
almost  inevitable.  Therefore,  we  see 
little  to  be  gained  from  the  delay  that 
would  be  caused  by  conditioning  this 
disclosure  on  the  request  of  participants. 
If  the  Postal  Service  is  concerned  that  it 
wotdd  have  difficulty  documenting  the 
"choice  trail"  as  required  by  this  rule 
because  the  "trail"  was  blazed  long 
before  this  rule  was  proposed,  and  it  did 
not  keep  and  can  no  longer  reproduce  it 
we  will  assure  them  that  the  rule  would 
not  require  them  to  recreate  the 
documentation. 

Adopting  DMA's  suggestion  at  page  2 
of  its  comments,  we  have  added  a 
statement  of  reasons  for  rejecting  a 


relevant  alternative  to  the  disclosure 
required  by  revised  rule  31(k)(2)(iii)((y). 
We  agree  that  this  will  help  bring  the 
technical  judgments  made  in  selecting 
the  preferred  model  quickly  into  focus. 

Piopoeed  Rule  31(k)(2)Ciii)(j)* 

Proposed  rule  31(k](2)(iii)(;')  would 
have  allowed  opposing  parties  or  the 
Commission  to  request  that  the  party 
submitting  an  econometric  model 
compute  results  for  specified  variations 
in  its  model,  where  it  could  be  done  by  a 
simple  "plug-in"  of  different  input  data. 
The  purpose  was  to  allow  other  parties 
to  investigate  the  reasonableness  of  the 
judgments  made  in  the  course  of  the 
submitting  party's  econometric 
investigation,  by  observing  the  effect  of 
small  variations  in  the  model. 

The  safeguards  that  we  contemplated 
were  that  the  request  be  made  through 
the  Presiding  Officer,  that  it  include  a 
showing  of  its  likely  value  in  validating 
the  specific  judgment  being  probed,  that 
the  computation  requested  be  simple, 
straightforward,  and  non-burdensome, 
and  that  the  allowed  use  of  the  result  be 
strictly  limited  to  validation  of  the 
submitted  model.  Notice  at  8.  (We  agree 
with  the  commenters  that  all  of  our 
contemplated  safeguards  should  have 
been  explicidy  stated  in  the  rule.) 

Several  commenters  objected  that  this 
procedure  was  not  appropriate  for  an 
adversary  proceeding,  because  it 
required  the  submitting  party  to  help 
make  its  opponent's  case.  Postal  Service 
Comments  at  34;  ANPA  Comments  at  4. 

We  think  that  this  criticism  is 
unfounded.  Although  the  proposed 
procedure  is  somewhat  unortiiodox,  it  is 
a  legitimate  application  of  evidentiary 
procedures.  As  we  discussed  in 
connection  with  the  adoption  of  our 
computer  evidence  rule,  validation  is  an 
essential  part  of  the  foundation  that 
must  be  laid  before  analytical  models  of 
real-world  phenomena  may  be  accepted 
into  evidence.  The  burden  of  validating 
the  model  rests  with  the  submitting 
party.  Proposed  rule  31(k)(2)(iii)(/)  would 
have  provided  a  means  of  validating  the 
submitting  party's  model  where  the 
submitting  party  has  not  carried  its 
burden  in  the  eyes  of  the  Presiding 
Officer.  Where  the  submitting  party  had 
already  adequately  documented  the 
behavior  of  the  model  relative  to 
plausible  alternatives,  as  proposed  nde 
31(k)(2)(iii)((0  contemplates,  opposing 
parties  would  have  had  difficulty 
demonstrating  to  the  Presiding  Officer 
the  likely  value  of  their  request  in 
validating  the  model. 

The  Postal  Service  objected  that  we 
would  not  as  a  practical  matter,  be  able 
to  restrict  this  procedure  to  its  intended 


validating  function.  It  argued  that  if  an 
opposing  party  wished  to  base  an 
affirmative  case  upon  the  alternative 
computation  that  it  requested,  that  we 
could  not  prevent  it  from  using  the  result 
in  that  manner.  Postal  Service 
Comments  at  34-35.  We  see  no  reason 
that  this  should  be  true.  If  the  evidence 
is  allowed  in  the  record  for  a  restricted 
purpose,  we  are  fully  able  to  respect 
that  restriction  in  our  deliberations, 
especially  where  the  submitting  party  is 
diligent  in  reminding  us  of  the 
restriction. 

A  more  legitimate  criticism  of 
proposed  rule  31(k)(2)(iii)(/l,  in  our  view, 
is  that  it  might  spawn  excessive 
litigation  of  the  issue  of  the 
appropriateness  of  requests.  ANPA 
Comments  at  5. 

We  recognize  that  proposed  rule 
31{k)(2)(iii)(/]  is  a  "second-best" 
solution.  Several  commenters  have 
pointed  out  that  ideaHy,  the  validation 
and  testing  functions  of  proposed  rule 
31(k)(2)(iii)(/)  could  be  performed  by 
opposing  parties  themselves,  if  the 
submitted  model  is  documented  in  the 
maimer  that  our  other  rules  would 
require.  Postal  Service  Comments  at  36; 
ANPA  Comments  at  4-5. 

We  agree  that  if  our  proposed  rules 
governing  econometric  studies  and  our 
ciurent  computer  evidence  rule  (rule 
31(k)(3))  are  faiUifully  complied  with, 
this  should  be  possible.  We  have 
decided  to  defer  further  consideration  of 
proposed  rule  31(k)(2](iii)(/]  until  we 
have  had  a  chance,  over  the  next  rate 
cycle,  to  evaluate  the  adequacy  of  the 
balance  of  our  rules  to  accomplish  the 
purpose  underlying  this  proposal. 

Sensitivity  Tests 

Providing  for  validating  sensitivity 
tests  was  the  main  purpose  of  proposed 
rule  31(k)(2){iii)(/').  The  FTC's  Bureau  of 
Economics  proposed  that  we  require 
parties  to  submit  sensitivity  tests  with 
their  econometric  models,  to  provide  an 
indication  of  the  robustness  of  the 
results.  Bureau  Comments  at  11. 

We  agree  that  this  is  standard 
practice  for  good  econometrics,  and  it  is 
our  strong  preference  that  econometric 
studies  offered  in  evidence  in  our 
hearings  be  accompanied  by  such  tests. 
But  it  seems  to  us  that  not  much  would 
be  gained  from  a  nde  requiring,  in  the 
abstract  that.sensitivity  tests  be 
performed.  That  requirement  would  be 
open-ended,  and  likely  to  elicit  only  self- 
servingly  selective  sensitivity  tests.  It 
would  be  very  difficult  to  try  to  specify 
in  advance  a  standard  set  of  sensitivity 
tests  to  counter  this  tendency.  Useful 
sensitivity  tests  would  likely  only  be 
those  that  a  party  voluntarily  presents 
because  they  confirm  the  robustness  of 


its  results,  or  those  that  as  in  proposed 
rule  31(k)(2)(iii)(/),  would  be  specified  by 
opposing  parties  after  seeing  the  design 
of  the  model  submitted.  We  would, 
nevertheless,  entertain  comments  on  a 
more  specific  proposal  to  require 
sensitivity  tests. 

Seasonal  Adjustment  Requirements 
(Proposed  Rules  540')(5)(iv).  54(j)(7)(iv). 
and  102(b)(5)) 

Proposed  rule  54(j)(5](iv]  would  have 
required  the  Postal  Service  to  provide, 
as  part  of  its  filing,  observed  and 
estimated  quarterly  volumes  in 
seasonally  adjusted  form,  at  annual 
rates.  Proposed  rule  54(j)(7)(iv)  would 
have  required  it  to  provide  the  input 
files  and  computer  programs  used  to 
make  seasonal  adjustments.  Proposed 
rule  102(b)(5)  would  require  the  Postal 
Service  to  seasonally  adjust  the 
quarterly  volume  updates  called  for  in 
that  proposed  rule  for  ongoing  data 
reporting. 

The  Postal  Service  devoted  a 
considerable  portion  of  its  comments 
objecting  to  these  proposals,  if  they  are 
construed  to  impose  a  requirement  that 
deseasonalized  data  be  incorporated  in 
its  econometric  method.  Postal  Service 
Comments  at  25-32.  It  stated  at  the  end 
of  its  discussion,  however,  that  if  these 
proposals  merely  require  it  to  perform  a 
seasonal  conversion  after  its  forecast  is 
made,  that  it  would  comply  with  them, 
despite  its  skepticism  as  to  their  value. 
Id.  at  33. 

We  did,  indeed,  intend  that  the  Postal 
Service  would  be  free  under  these 
proposals  to  perform  the  seasonal 
conversion  after  its  forecast  is  made. 
Our  proposals  were  not  intended  to 
affect  its  forecasting  method,  but  merely 
the  presentation  of  its  results. 

The  Postal  Service  has  aigued  that  to 
present  its  volume  data  in  seasonally 
adjusted  form  would  be  a  complex  and 
burdensome  effort  Presumably  the 
Postal  Service  could  find  among  the 
wide  array  of  government  and 
commercial  software  packages  available 
for  the  task,  one  that  it  considered 
suitable  for  converting  its  data.  But 
presenting  results  in  seasonally  adjusted 
form  is  not  central  to  our  overall 
objectives  in  revising  our  volume 
evidence  rules.  The  proposal  was 
merely  intended  to  make  it  easier  for  all 
participants  to  recognize  volume  trends 
and  to  evaluate  the  accuracy  of  volume 
forecasts. 

Because  the  Postal  Service  insists  that 
it  would  be  a  complex  and  burdensome 
task,  we  have  decided  to  delete 
requirements  for  seasonally  adjusted 
data  from  our  revised  proposed  rules. 
We  believe,  however,  that  seasonally 
adjusted  data  allows  us  to  directiy 


compare  observations  and  forecasts  for 
adjacent  quarters,  as  an  aid  in 
evaluating  the  reasonableness  of 
forecasts  over  the  near  term.  For  this 
reason  it  is  Ukely  that  we  would  request 
some  seasonally  adjusted  volume  data 
in  the  next  rate  proceeding,  even  though 
it  would  not  be  required  by  rule. 

Proposed  Rules  54(j)(5)  fii)  and  fui) 

These  proposed  rules  would  require 
the  Postal  Service  to  extend  its  before- 
and  after-rates  forecast  one  year  beyond 
the  test  year.  The  Postal  Service  argues 
that  since  we  only  recommend  rates  for 
the  test  year,  events  after  the  test  year 
are  irrelevant.  It  argues  that  how 
reasonable  a  model's  prediction  of  those 
events  is.  and  consistent  its  post-test 
year  prediction  is  with  its  test  year 
prediction,  are  not  relevant  to  our 
proceedings.  Postal  Service  Comments 
at  47. 

Of  course  predicting  events  for  the 
year  after  the  test  year  is  not  the  direct 
purpose  of  our  proceedings.  But  how  a 
predictive  model  behaves  if  it  is 
incrementally  extended  beyond  the  test 
year  certainly  has  a  bearing  on  the 
reasonableness  of  its  test-year 
prediction.  U  a  model  predicted  modest 
growth  in  volume  for  a  major  mail  class 
through  the  test  year,  but  a  pronounced 
decline  for  the  following  year,  the  fKwt 
test-year  prediction  would  undermine 
the  credibility  of  the  model's  test-year 
prediction,  in  the  absence  of  a  change  in 
external  variables  that  would  explain 
the  reversal  of  the  trend. 

The  Postal  Service's  argument  that  a 
model's  predictions  for  periods  outside 
the  test  year  are  irrelevant  to  evaluating 
its  test-year  predictions  could  be  applied 
with  equal  force  to  the  interim  years. 
Surely  the  Postal  Service  would  agree 
that  the  performance  of  its  forecasting 
model  in  the  interim  period  reflects  upon 
the  probable  accuracy  of  its  test-year 
forecast  and  that  such  information  is 
properly  required  by  our  current  rules, 
even  though  we  do  not  recommend  new 
rates  for  the  interim  period. 

The  relevance  of  a  post  test-year 
forecast  in  evaluating  a  test-year 
forecast  can  be  illustrated  on  a  common 
sense  level  by  referring  to  our 
experience  in  Docket  No.  R84-1.  There 
observed  volumes  for  Bulk  Rate  Regular 
Mail  for  the  interim  period  were  rxmning 
substantially  above  the  Postal  Service's 
estimated  volumes  for  the  test  year.  If 
the  Postal  Service's  forecast  had 
extended  to  the  year  beyond  the  test 
year,  its  underestimation  of  tfc5t-year 
Bulk  Rate  Regular  volumes  would  have 
become  apparent  to  all  of  the 
participants  much  earlier  in  the 
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proceeding.  This  would  have  facilitated 
the  task  of  correcting  the  forecast. 

That  a  model's  volume  forecast  for  the 
year  beyond  the  test  year  would  be 
useful  in  evaluating  its  forecast  for  the 
test  year  itself,  can  be  demonstrated  not 
only  on  a  common  sense  level,  but  on  a 
technical  level.  The  forecasting  model 
that  the  Postal  Service  has  been  using 
incorporates  price  effects  with  lags  of  up 
to  one  year.  This  means  that  transition 
effects  from  new  rates  persist  into  the 
test  year.  It  is  important  that  we  be  able 
to  view  and  evaluate  the  impact  of  new 
rates  free  of  transition  effects.  This 
cannot  be  done  without  a  forecast  of 
volumes  for  some  reasonable  period 
beyond  the  test  year.  Under  the  Postal 
Service's  current  model,  one  year  is 
sufficient  to  insure  that  transition  effects 
are  gone. 

For  these  reasons  we  have  not  revised 
proposed  rules  54(j)(5)  (ii)  and  (iii). 

Pnpoeed  Rule  540)(8)(v) 

Proposed  rule  54(j](5)(v)  would  have 
required  the  Postal  Service  to  present 
confidence  intervals  for  its  volume 
forecasts.  We  are  aware  that  the  model 
that  Postal  Service  has  been  using  is  not 
ideally  suited  to  calculating  an 
unambiguous  confidence  interval  for 
many  reasons,  including  those  that  the 
Postal  Service  points  out  in  its 
comments. 

The  Postal  Service  argues  both  that  a 
meaningful  confidence  interval  cannot 
be  calcidated  for  its  forecasts,  and  that 
the  exercise  would  be  burdensome. 
Postal  Service  Comments  at  43-46.  With 
the  variance/covariance  matrix  of  the 
estimates  included  in  its  documentation, 
opposing  parties  should  be  able  to 
calculate  confidence  intervals  and  other 
statistical  tests  for  themselves.  For  these 
reasons  we  are  deleting  this  requirement 
from  our  revised  proposed  rules. 

Updating  Vohime-Relatad  Data, 
Prapoaed  Rules  102(b)  (4)  and  (S) 

Proposed  rules  102(b)  (4)  and  (5) 
would  have  added  to  the  Postal 
Service's  ongoing  data  reporting 
obligations,  requirements  that  it  provide 
current  extensions  and  revisions  in  the 
values  of  all  explanatory  variables  used 
in  its  econometric  demand  study  fit)m 
the  most  recent  rate  proceeding,  and 
current  extensions  and  revisions  of  the 
unadjusted  and  seasonally  adjusted 
actual  quarterly  volumes  provided  in  the 
most  recent  rate  proceeding. 

The  Postal  Service  objects  to  these 
proposed  additions  on  the  ground  that 
they  impose  an  excessive  burden,  since 
it  does  not  update  the  input  variables  to 
its  demand  model  between  rate  cases, 
and  does  not  seasonally  adjust  its 
volume  data.  It  contends  that  all  of  these 


updates  come  fix>m  publicly  available 
sources,  and,  with  the  "turn-key" 
computer  implementation  that  it  will 
pro^de,  the  parties  will  be  able  to 
perform  the  requested  updates 
themselves.  Postal  Service  Comments  at 
51-«2. 

If  the  Postal  Service  doesn't  update 
the  explanatory  variables  in  its  demand 
model  on  a  regiUar  basis,  then  the 
requirement  in  rule  102(b)(4)  as 
originally  proposed  is  not  likely  to  assist 
us  in  keeping  our  data  current  with 
respect  to  demand  analysis.  It  would  be 
useful,  however,  to  obtain  updated 
information  bom  which  price  indices 
could  be  calculated. 

A  single  class  or  subclass  of  mail 
typically  consists  of  mail  categories  with 
different  characteristics,  such  as  zone 
distance  or  presort  level,  used  to 
determine  the  postage  paid  by  the 
mailer.  Becuase  of  the  plethora  of  rate 
categories,  the  Postal  Service  constructs 
price  indices  for  subclasses  to  be  used 
in  the  estimation  of  its  econometric 
models.  These  indices  are  usually 
calculated  as  a  weighted  average  of  the 
rates  that  apply  to  categories  within  the 
subclass.  In  Docket  Nos.  R84-1  and  R87- 
1,  the  Postal  Service  constructed  price 
indices  for  every  major  class  and 
subclass  of  mail,  and  used  these  indices 
In  their  econometrics  and  forecasting. 

Billing  determinants  contain 
disaggregated  volume  and  revenue 
information  that  is  representative  of  the 
rate  categories  for  each  subclass  of  mail. 
This  level  of  disaggregation  is  greater 
than  that  provided  in  the  RPW  reports. 
This  disaggregation  is  necessary  in 
order  to  construct  price  indices  by  the 
method  that  the  Postal  Service  currently 
uses.  The  Postal  Service  is  the  only 
source  of  the  detailed  information 
needed  to  produce  the  billing 
determinants  bom  which  price  indices 
must  be  calculated.  Therefore,  a  need 
remains  for  updated  billing 
determinants  to  allow  interested  parties 
to  analyze  volumes  on  an  ongoing  basis. 
Accordingly,  although  we  are  deleting 
proposed  rule  102(b)(4]  from  our  revised 
proposals,  we  propose  that  billing 
determinants  be  added  to  the  list  of 
annual  data  reports  required  bom  the 
Postal  Service  imder  rule  102(a). 

We  are  also  deleting  rule  102(b)(5) 
from  our  revised  proposal.  As  discussed 
above  in  connection  with  proposed  rules 
54(j)  (5)(iv)  and  (7)(iv),  we  are  deleting 
requirements  that  the  Postal  Service 
present  volume  data  in  seasonally 
adjusted  form  from  our  revised  proposed 
rules,  in  responses  to  the  Postal 
Service's  objections  to  the  burden  that  it 
would  impose.  If  billing  determinants 
were  provided  under  our  proposed  rule 
102(a)(10],  they  would  contain  volume 


information  at  the  level  of  detail  that 
rule  102(b)(5)  was  intended  to  elicit 
(although  only  on  an  annual  basis  for 
some  categories  of  mail).  This  comes 
close  enough  to  the  objective  of 
proposed  rule  102(b](5]  to  prompt  us  to 
delete  it  from  our  revised  proposals. 

PropoMNl  Rule  31(k)(2)(Ui)(g)(VI) 

This  rule  would  have  required  that 
computed  residuals  be  provided  for 
every  econometric  study  submitted.  The 
Postal  Service  points  out  that  this 
requirement  is  reasonable  unless  large 
databases  are  involved.  It  suggests 
either  that  the  requirement  be 
conditioned  upon  a  request  from  other 
parties,  or  that  it  be  appUcable  only  to 
studies  involving  less  than  some 
maximum  number  of  observations. 
Postal  Service  Comments  at  54.  Because 
we  anticipate  that  requests  for  the 
residuals  would  almost  always  be  made, 
we  have  adopted  the  second  of  its 
suggestions,  and  limited  the  requirement 
to  studies  involving  fewer  than  250 
observations. 

ANPA  proposed  that  the  reports  of 
econometric  results  required  by 
proposed  rule  "(g)"  include  the  date,  and 
identification  of  the  name  and  version  of 
the  software  package  used.  ANPA 
Comments  at  3.  We  have  decided  not  to 
adopt  its  suggestion.  We  are  not  sure 
why  requiring  a  date  for  the  report 
would  be  useful.  Requiring  identification 
of  the  software  used  might  have  some 
value,  but  is  more  appropriately 
considered  in  connection  with 
amendments  to  rule  31(k)(3),  our 
computer  evidence  rule. 

Track  Record  for  Postal  Service 
Forecasting  Model 

The  FTC's  Bureau  of  Economics 
proposed  that  we  amend  rule  54  to 
require  the  Postal  Service  to  submit 
econometric  analyses  indicating  the 
reliability  of  previous  Postal  Service 
models  in  predicting  demand,  and  the 
reliability  of  its  ciurent  model  in 
predicting  past  changes  in  demand, 
using  historical  data.  The  ptupose  of  its 
proposal  is  to  help  assess  the  reliability 
or  bias  of  Postal  Service  forecasting 
models.  Bureau  Comments  at  12. 

We  agree,  in  principle,  that  being  able 
to  demonstrate  a  trade  record  of 
consistent  and  accurate  forecasts  is  very 
important  to  establishing  the  credibility 
of  a  demand  forecasting  model.  Indeed, 
a  meaningful  track  record  is  one  of  the 
few  reliable  ways  of  establishing  the 
credibility  of  a  forecasting  model  where, 
as  with  the  Postal  Service's  current 
model,  judgmental  "add  factors"  have  a 
large  impact  on  the  result. 


A  meaningful  track  record  can  be 
demonstrated  for  models  that  are 
continuously  maintained,  and  have  been 
implemented  numerous  times  on  a 
regular  basis,  as  the  national 
macroeconomic  models  are.  Such 
models  tend  to  be  modified  only  in  a 
very  gradual  evolutionary  manner,  so 
that  the  performance  of  the  previous 
version  remains  a  meaningful  indicator 
of  die  reliability  of  the  current  version. 

The  model  that  the  Postal  Service 
currenUy  uses,  however,  seems  not  to  be 
exercised  between  rate  cases.  Based 
upon  all  that  is  publicly  known,  it  has 
only  been  implemented  three  times,  and 
has  been  significanUy  altered  each  of 
those  times.  Its  performance  over  those 
three  implementations  has  been  mixed, 
with  some  significant  misestimations 
occurring  in  the  Docket  No.  R84-1 
implementation.  If  there  were  only  a 
few,  discontinuous  implementations  of 
significantly  altered  versions,  we  are  not 
sure  how  meaningful  the  track  record 
presented  under  the  Bureau's  proposal 
would  be.  We  would,  nevertheless, 
entertain  comments  on  a  proposal  that 
is  more  specifically  framed. 

Other  Proposed  Rules 

We  have  adopted  the  Postal  Service's 
suggestion  that  we  substihite  the  words 
"In  addition"  for  "For  example"  in  the 
third  sentence  of  the  preamble  to  our 
proposed  rule  31(k)(2),  in  order  to  make 
it  clear  that  the  material  covered  by  the 
balance  of  the  rule  is  to  be  provided 
simultaneously  with  the  submitted 
study.  We  have  also  adopted  its 
suggestion  that  we  delete  from  the 
preamble  that  portion  which  would  have 
permitted  parties  to  request  that  stuides 
not  initially  submitted  in  computerized 
form  be  converted  to  computerized  form. 

"Statistical  studies"  in  the  preamble 
to  rule  31(k)(2)(iii)  is  not  expressly 
defined.  That  term  is  therefore 
understood  in  the  ordinary  "textbook" 
sense  to  apply  to  studies  that  draw 
inference  from  data.  The  OCA  proposes 
that  a  definition  of  the  term  "statistical 
studies"  be  expressly  included  in  the 
preamble  that  would  appear  to  go 
considerably  beyond  the  normal 
definition.  It  proposes  to  define  them  as 
"all  analyses  that  make  use  of  formulas, 
or  deterministic  models,  in  the 
characterization  or  projection  of  data." 
Nonparametric  statistics  are  apparentiy 
excluded  bom  this  definition. 
Deterministic  models  clearly  are  not 
within  the  ordinary  definition  of 
statistical  studies.  By  including  all 
studies  that  use  formulas  to  characterize 
data,  the  OCA's  proposed  definition 
could  include  what  would  normally  be 
considered  operations  research. 


We  prefer  not  to  extend  the  definiton 
of  statistical  studies  to  include  those 
suggested  by  the  OCA.  In  our  view,  they 
do  not  share  the  unique,  common 
properties  that  we  associate  with 
statistical  studies,  as  that  term  is 
traditionally  understood.  To  try  to 
stretch  this  rule  to  include  them  would, 
we  think,  risk  requiring  inappropriate 
kinds  of  documentation  for  such  studies. 

The  specific  purpose  that  the  OCA 
cites  for  its  proposal  is  to  have  adquate 
documentation  requirements  apply  to 
the  Postal  Service's  calculation  of 
presort  shares.  OCA  Comments  at  3. 
Our  other  proposed  rules  (31(k)(2)(iii)/'/7; 
54  (j)(6)  preamble,  and  (iii);  54  (j)(7)(ii)) 
should  be  adequate  to  obtain  thorough 
documentation  of  these  calculations. 

The  OCA  proposes  that  we  amend 
proposed  rule  31(k)(2)(iii)^cy  to  require 
that  the  submitting  party  justify  not  only 
the  selection  of  variables  in  its  study  but 
their  functional  form  as  well,  in  order  to 
illuminate  hidden  assumptions  in  the 
study.  Comments  at  8.  In  our  view, 
essentially  the  same  information  already 
would  be  required  as  part  of  the 
specification  of  the  model  under 
proposed  rule  31[k][2)[iu]fb).  For  this 
reason  we  have  not  adopted  the  OCA's 
suggestion. 

ANPA  and  the  OCA  suggest  that  we 
add  to  proposed  rule  31{k)(2)(iii)(f)  a 
provision  whereby  parties  may  request 
a  complete  listing  of  input  data  to  assist 
them  in  replicating  submitted 
econometric  studies.  ANPA  Comments 
at  3;  OCA  Comments  at  10.  This  would 
already  be  required  for  econometric 
studies  to  which  our  computer  evidence 
rule  (rule  31[k)(3))  applies.  We  believe 
that  the  ability  to  replicate  econometric 
studies  is  so  important  however,  that 
we  will  include  it  in  proposed  rule 
3l(k)[Z){ui)(fJ  as  well. 

The  OCA  suggests  that  we  amend 
proposed  nile  31(k)(2)(iii)/'/;  to  require 
that  all  computations  that  combine  input 
data  with  other  information  for  further 
analysis  be  provided,  to  aid  in  the 
analysis  of  such  things  as  the  Postal 
Service's  price  indices  in  its  demand 
study.  OCA  Comments  at  10.  We  have 
adopted  this  suggestion  by  adding 
transformations  of  data  to  the 
documentation  required  under  the 
revised  rule. 

The  OCA  suggests  that  we  expand 
proposed  rule  3l[V.)[2][ui)(h)  to  require 
that  statistical  tests  of  hypotheses 
concerning  the  functioning  form  of  the 
model,  or  the  model's  parameter 
constraints,  be  provided.  It  criticizes  the 
Postal  Service  for  often  having 
employed  untested  parameter 
constraints.  OCA  Comments  at  11.  We 
do  not  beUeve  that  making  such  tests 


mandatory  is  appropriate.  Functional 
forms,  as  such,  are  usually  received 
hypotheses  not  capable  of  an 
econometric  test  Accordingly  we  have 
not  adopted  the  OCA's  suggestion. 

The  OCA  suggests  that  we  amend 
proposed  rule  54{j)(5)(i)  to  require  the 
Postal  Service  to  document  its 
econometric  demand  study  in  sufficient 
detail  to  allow  parties  to  replicate  it. 
regardless  of  whether  they  have  the 
exact  software  application  that  the 
Postal  Service  used.  OCA  Comments  at 
14.  We  agree  that  such  detail  should  be 
provided,  and  have  required  it  already 
in  proposed  rule  54(j)(7)(i).  Because  it 
would  be  redundant  to  add  it  to 
proposed  rule  54(j)(5)(i),  we  have  not 
adopted  the  OCA's  suggestion. 

UPS  suggests  that  we  add  to  proposed 
rule  54(j)(7)(i)  a  requirement  that 
commercially  available  software 
programs  used  to  implement  the 
econometric  demand  study  be  identified, 
and  the  instructions  given  to  the 
software  program  be  identified.  UPS 
Comments  at  3.  This  requirement  is 
probably  not  appropriate  for  studies 
conducted  in  an  interactive  computer 
environment  We  have  not  adopted 
UPS's  suggestion  because  we  believe 
that  the  terms  "input  files  and 
programs"  is  ab^ady  well  defined,  and 
the  information  that  UPS  seeks  is 
already  required  under  our  computer 
evidence  rule. 

PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

1.  The  authority  citation  for  39  CFR 
Part  3001  continues  to  read  as  follows: 

Authority:  39  U.S.C.  404(b).  3603,  3622-3624. 
3661.  3662.  84  Stat.  75»-762.  764,  90  Stat.  1303; 
(5  U.S.C.  553),  80  Stat.  383. 

2.  Sections  3001.31(k)(2)  introductory 
text  and  (k)(2)  (iiHiv),  3001-.54(j)  (5}-{7), 
and  3001.102(a](10]  are  revised  to  read 
as  follows: 

§3001.31    Evktenca. 

*  •  *  «  * 

(k)  •  *  * 

(2)  Statistical  studies.  All  statistical 
studies  offered  in  evidence  in  hearing 
proceedings  or  relied  upon  as  support 
for  other  evidence  shall  include  a 
comprehensive  description  of  the 
assumptions  made,  the  study  plan 
utilized  and  the  procedures  undertaken. 
Where  a  computer  analysis  is  employed 
to  obtain  the  result  of  a  statistical  study, 
all  of  the  submissions  required  by  rule 
31(k)(3)  shall  be  furnished,  upon  request 
In  addition,  for  each  of  the  following 
types  of  statistical  studies,  the  indicated 
information  should  be  furnished: 
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(U)  Experimental  analyaea.  (a)  A 
complete  description  of  the 
experimental  design,  including  a 
specification  of  the  controlled 
conditions  and  how  the  controls  were 
realized: 

(6)  A  complete  description  of  the 
methods  of  making  observations  and  the 
adiustments.  If  any.  to  observed  data. 

(iii)  Econometric  Studies,  (a)  A 
presentation  of  the  economic  tiieory 
underiying  the  study. 

[b]  A  complete  desdption  of  the 
econometric  modeUs)  and  the  reasons 
for  each  mafor  assumption  and 
specification: 

(c)  The  definition  of  the  variables 
selected  and  the  justification  for  their 
selection: 

((/)  For  any  alternative  model  whose 
computed  econometric  results 
influenced  Uie  choice  of  the  preferred 
model  a  statement  of  the  reasons  for 
rejecting  that  alternative,  an 
identification  of  any  differences 
between  that  alternative  and  the 
preferred  model  with  respect  to  variable 
definitions,  equation  forms,  data,  or 
estimation  methods,  and,  upon  request, 
the  computed  econometric  results  for 
that  alternative: 

[e]  A  reference  to  a  detailed 
desaiption  in  a  text  manual,  or 
technical  journal  for  every  econometric 
technique  used  in  the  estimation  process 
and  the  reasons  for  selecting  the 
technique,  or,  in  the  alternative,  a 
description  and  analysis  of  the 
technique  that  is  sufficient  for  a 
technical  evaluation: 

(/)  Summary  descriptions  and  source 
citations  for  all  Input  data  and.  upon 
request,  a  complete  listing  of  the  data. 
Complete  desaiptions  of  any  alterations 
or  transformations  made  to  the  data  as 
received  from  the  original  sources,  and 
the  reasons  for  makii^  the  alterations: 

[g)  A  complete  report  of  the 
econometric  results  including,  where 
applicable: 

[1]  Coefficient  estimates, 

(2)  Standard  errors  and  t-values, 

[3)  Goodness^}f-fit  statistics. 

[4]  Other  appropriate  test  statistics. 

(5)  The  variance/covariance  matrix  of 
the  estimates, 

(0)  Computed  residuals  for  results 
computed  from  samples  composed  of 
fewer  than  250  observations,  and,  upon 
request,  other  computed  residuals: 

[h)  Descriptions  of  all  statistical  tests 
of  hypotheses  and  the  results  of  such 
tests: 

(iv)  AJI  other  atudiea  involving 
ttatiatical  methodology,  (a)  The  formula 
used  for  statistical  estimates: 

[b]  The  standard  errors  of  each 
component  estimated: 


(c)  Test  statistics  and  the  description 
of  statistical  tests  andall  related 
computations,  and  final  results:  and 

[cf\  Summary  descriptions  of  input 
data,  and  upon  request  the  actual  input 
data  shall  be  made  available  at  the 
offices  of  the  Commission. 


fS001J4   Conlenlaoffonnal 


0)  *  •  * 

(5)  Subject  to  paragraph  (a)(2)  of  this 
section,  there  shall  be  furnished  in  every 
formal  request,  for  each  class  and 
subclass  of  mail  and  postal  service,  the 
following: 

(i)  An  econometric  demand  study 
relating  postal  volumes  to  their 
economic  and  noneconomic 
determinants  including  postal  rates, 
discounts  and  fees,  personal  income, 
business  conditions,  competitive  and 
complementary  postal  services, 
competitive  and  complementary 
nonpostal  activities,  population,  trend, 
seasonal  patterns  and  other  factors. 

(li)  The  actual  or  estimated  volume  of 
mail  at  the  prefiled  rates  for  each  postal 
quarter  beginning  with  the  first  quarter 
of  the  most  recent  complete  fiscal  year 
and  ending  one  year  beyond  the  last 
quarter  of  the  future  fiscal  year. 

(Iii)  The  estimated  volume  of  maU 
assuming  the  effectiveness  of  the 
suggested  rates  for  each  postal  quarter 
beginning  with  the  quarter  in  which  the 
rates  are  assumed  to  become  effective 
and  ending  one  year  beyond  the  last 
quarter  of  the  future  fiscal  year. 

(6)  The  estimated  volumes  and 
revenues  referred  to  in  paragraphs  (j) 
(2),  (3)  and  (5)  of  Uiis  section  shall  be 
derived  from  the  econometric  demand 
study  referred  to  in  paragraph  (j)(5)(i)  of 
this  section.  Any  departure  from  the 
assumptions  and  specifications  in  the 
demand  study  made  in  estimating 
volumes  of  any  class  or  subclass  of  mail 
shall  be  explained. 

(i)  Subject  to  paragraph  (a)(2)  of  this 
section,  there  shall  be  furnished  in  every 
formal  request  a  detailed  explanation  of 
the  methodology  employed  to  forecast 
volumes  for  each  class  and  subclass  of 
mail  and  postal  service.  Representative 
derivations  of  these  forecasts  from  the 
econometric  demand  study  shall  be 
presented  in  detail  for  two  major  mail 
classes,  showing  each  intermediate 
value  or  factor  employed. 
Methodological  departtues  bom  these 
representative  derivations  for  remaining 
classes  and  subclasses  of  mail,  if  any, 
shall  also  be  presented. 

(ii)  Subject  to  paragraph  (a)(2]  of  this 
sectioa  there  shall  be  furnished  in  every 
formal  request  a  detailed  explanation  of 
the  methodology  employed  to  forecast 


changes  in  revenues  for  each  class  and 
subclass  of  mail  and  postal  service 
resulting  from  changes  in  rates  and  fees. 

(iii)  Subject  to  paragraph  (a)(2)  of  this 
section,  there  shall  be  furnished  in  every 
formal  request  a  computer 
implementation  of  the  methodology 
employed  to  forecast  volumes  and 
revenues  for  each  class  and  subclass  of 
mail  and  postal  service. 

(iv)  The  computer  implementation 
described  in  paragraph  (i)(e)(iii)  of  this 
section  shall  be  able  to  compute 
forecasts  of  volumes  and  revenues 
compatible  with  those  referred  to  in 
paragraphs  U)  (2).  (3)  and  (5)  of  this 
section  for 

[a]  Any  set  of  rates  and  fees  within  a 
reasonable  range  of  the  prefiled  and 
suggested  rates. 

[b]  Any  date  of  implementation  within 
the  range  spanned  by  the  assumed  date 
and  the  start  of  the  future  fiscal  year. 

[c]  Alternative  forecasts  of  the 
economic  determinants  of  postal 
volumes  other  than  postal  rates  and 
fees,  and 

(eO  Alternative  values  of  any 
parameters  with  assigned  values  that 
are  based  upon  unverifiable  judgments. 

(v)  The  computer  implementation 
described  in  paragraph  (j)(e)(iii)  of  tiiis 
section  shall  comply  with  rule  31(k)(3). 

(7)  Subject  to  paragraph  (a)(2)  of  tiiis 
section,  there  shall  be  made  available  at 
the  offices  of  the  Commission  with  every 
formal  request,  in  a  form  that  can  be 
read  directiy  by  a  standard  digital 
computer,  the  following: 

(i)  All  of  the  input  files  and  proems 
needed  to  replicate  the  econometric 
demand  study  refened  to  in  paragraph 
(j)(5)(i)  of  this  section: 

(ii)  Any  input  files  and  programs 
employed  to  derive  a  price  index  for  any 
class  or  subclass  of  mail  or  postal 
service  from  postal  rates,  discotmts  and 
fees: 

(iii)  Any  input  files  and  programs  used 
to  prepare  data  for  use  in  the 
econometric  demand  study  referred  to  in 
paragraph  (j)(5)(i)  of  this  section. 


13001.102    FMng  of  reports. 

(a)  •  •  • 

(10)  Billing  Determinants,  at  the  level 
of  detail  employed  in  the  most  recent 
formal  request  for  a  change  in  rates  or 
fees. 
*       •       *       •       • 

By  the  ConuniMion. 
Chailas  L.  Qspp. 

Secretary. 

[FR  Doc.  89-12279  Filed  5-22-80;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offic*  of  CtiHd  Support  Enforcwnent 

45  CFR  Parte  301, 302, 303, 304  and 
306 

RIN  0970-AA61 

Child  Support  Enforcement  Progranv— 
Extension  of  Sarvices  to  Medicaid 
Appiicante  and  Recipianto  and  to 
Formar  AFDC  Radpiante 

AOENCV:  Office  of  Child  Support 

Enforcement  (OCSE),  HHS. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  These  proposed  rules 
implement  sections  9141  and  9142  of 
Pub.  L 100-203,  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  which 
amended  tide  IV-D  of  the  Social 
Security  Act  (the  Act).  Section  9141. 
effective  December  22, 1987,  amended 
section  457(c)  of  the  Act  to  require  State 
Child  Support  Enforcement  (lY-D) 
agencies  to  provide  appropriate  notice 
and  to  continue  to  provide  IV-D 
services  to  persons  no  longer  eligible  for 
Aid  to  Families  with  Dependent 
Children  (AFDC)  under  tiUe  IV-A  of  the 
Act  The  W-D  agency  must  continue  to 
provide  services  and  pay  any  amount  of 
support  collected  to  the  family  on  the 
same  basis  and  under  the  same 
conditions  as  pertain  to  other  non-AFDC 
families,  except  that  no  apphcation, 
other  request  to  continue  services  or  any 
application  fee  for  services  may  be 
required. 

Section  9142,  effective  July  1, 1988, 
amended  section  454  of  the  Act  to 
require  State  IV-D  agencies  to  provide 
IV-D  services  to  all  families  with  an 
absent  parent  who  receive  Medicaid 
and  have  assigned  to  the  State,  under 
section  1912  of  the  Act  their  rights  to 
medical  support,  and  to  provide  for 
distribution  by  the  State  of  medical 
support  collections  under  section  1912  of 
the  Act 

DATES:  Consideration  will  be  given  to 
written  comments  and  suggestions 
received  by  July  24, 1989. 
ADDRESS:  Address  comments  to: 
Associate  Deputy  Director,  Office  of 
Child  Support  Enforcement  Department 
of  Health  and  Human  Services,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447.  Comments  will  be  available 
for  pubUc  inspection  Monday  through 
Friday,  8:30  a.m.  to  5:00  p.m.  in  the 
Department's  office  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT 

Andrew  J.  Hagan,  Policy  Branch,  OCSE, 
(202)  252-5375. 
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SUPPLEMENTARY  INRNIMATION: 

Paperwork  Reduction  Act 

Public  reporting  biuden  for  the 
collections  of  information  requirements 
at  45  CFR  302.33(a].  302.33(a)(4), 
302.33{d)(l)(ii),  302.33(d)(5).  302.33(e)(2). 
302.51(e).  303.72(h)(3).  303.72(i)(2). 
303.102(c).  306.50(a)  and  combined 
306.50(b)  and  306.51(c)  is  estimated  to 
average  5.0. 05.,  1.0. 0.5, 0.5, 0.5. 0.1. 0.1, 
0.1,  5.0,  and  0.1  minutes  per  response, 
respectively,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  We  have  combined  the 
reporting  burden  at  42  CFR  306.50(b)  and 
306.51(c)  since  they  have  the  same 
information  requirement  of  informing 
the  individual  of  the  availability  of 
medical  support  enforcement  services. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Office  of  Child  Support  Enforcement 
Family  Support  Administration.  370 
L'Enfant  F^menade.  SW.,  Washington, 
DC  20447;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
Washington.  DC  20503. 

Background 

Continuation  of  Services  to  Former 
AFDC  Recipients.  When  section  457(c) 
of  the  Act  was  amended  by  the  Child 
Support  Enforcement  Amendments  of 
1984  (Pub.  L  98-378)  to  require  (raUier 
than  allow)  provision  of  FV-D  services 
to  families  after  AFDC  eligibility  ends, 
the  intent  of  Congress  was  that  all  W-O 
services  continue  to  be  provided,  as  in 
non-AFDC  IV-D  cases,  to  families 
whose  AFDC  eligibility  was  terminated, 
widiout  payment  of  a  fee  or  filing  of  an 
application  for  services.  However,  the 
Act  as  amended  by  Pub.  L  98-378, 
provided  a  transition  period  of  up  to  five 
months  during  which  former  AFDC 
cases  were  treated  differenUy  from  non- 
AFDC  cases. 

During  the  five-month  period.  States 
were  not  given  the  option  to  recover 
costs  of  providing  services  as  in  other 
non-AFDC  cases  and  distribution  of 
amounts  collected  was  inconsistent  with 
distribution  in  other  non-AFDC  cases. 
The  statute  also  required  authorization 
for  continuation  of  IV-D  services  after 
the  five-month  period,  while  prohibiting 
the  necessity  of  filing  an  application  or 
paying  an  application  fee.  The 
enactment  of  section  9141  of  Pub.  L  100- 
203.  effective  December  22. 1987. 
eliminates  this  temporary  category  of 
cases.  Without  an  application  or 


application  fee,  these  cases  become  non- 
AFDC  cases  once  AFDC  eligibility  ends. 

Services  to  Medicaid-onJy  applicants 
and  recipients.  Applicants  and 
recipients  of  Medicaid  are  required 
under  section  1912(a)(1)  of  the  Act  to 
assign  to  the  State  their  rights  to  support 
for  medical  care  and  payment  for 
medical  care  from  any  third  party  and  to 
cooperate  %vith  the  State  in  establishing 
paternity  and  securing  support. 
However,  when  assignment  of  rights  to 
medical  support  was  made  a  condition 
of  eligibihty  for  Medicaid  by  the  Deficit 
Reduction  Act  of  1984  (section  2367  of 
Pub.L  98-369).  there  was  no 
corresponding  amendment  added  to  title 
IV-D  of  the  Act  requiring  IV-D  agencies 
to  provide  services  to  Medicaid 
applicants  and  recipients  who  assigned 
their  rights  to  support  under  section  1912 
of  the  Act  Therefore,  prior  to  enactment 
of  Pub.  L  100-203.  IV-D  agencies  were 
required  to  provide  services  only  to 
Medicaid  families  who  were  referred  to 
the  IV-D  agency  because  they  were 
AFDC  applicants  and  recipients.  IV-D 
services  were  also  available  to 
Medicaid-only  families  (those  families 
determined  eligible  for  or  receiving 
Medicaid  but  not  AFDC).  but  only  by 
application  (and  payment  of  an 
application  fee),  making  these  cases 
indistinguishable  from  non-AFDC  IV-^ 
cases. 

Effective  July  1, 1988.  section  9142  of 
Pub.  L  100-203  requires  tiiat  tiie  IV-D 
agency  provide  FV-D  services  to 
families  who  have  assigned  their  rights 
to  medical  support  as  a  condition  of 
receipt  of  Medicaid.  IV-D  agencies  must 
provide  all  appropriate  IV-D  services  to 
Medicaid  applicants  and  recipients  with 
an  absent  parent,  whether  or  not  they 
are  also  eligible  for  AFDC.  without  an 
application  or  application  fee. 

We  are  considering  the  types  of 
information  collection  that  would  be 
useful  in  monitoring  medical  support 
enforcement  in  general  and  the 
implementation  of  section  9142  of  Pub.  L. 
100-203  (and  this  regulation)  in 
particular.  At  this  point  there  is  no 
dependable  data  on  medical  support. 
One  option  is  to  add  medical  support 
information  and  Medicaid-only  caseload 
data  to  existing  program  reports.  We 
request  comment  on  the  desirability  and 
usability  of  such  data  and  the  effort 
required  to  develop  it.  We  request 
suggestions  of  any  other  options  that 
could  yield  annual,  statistically  valid 
data  on  medical  support. 

Statutory  Authority 

This  regulation  is  published  under  the 
authority  of  section  1102  of  the  Act 
which  requires  the  Secretary  to  publish 
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regulations  that  may  be  nooessaiy  for 
the  efficient  administration  of  the 
functions  for  which  he  is  responsible 
under  the  Act. 

Section  9141  of  Pub.  L  100^203. 
effective  December  22, 1B87,  amended 
section  457(c)  of  the  Act  to  require  State 
rV-D  agendes  to  provide  appropriate 
notice  and  to  continue  to  provide  IV-^ 
services  to  persons  no  longer  eligible  for 
AFDC  under  title  IV-A  of  the  Act.  The 
IV-D  agency  must  continue  to  provide 
services  and  pay  any  amount  of  support 
collected  to  tne  family  on  the  same  basis 
as  in  the  case  of  other  non-AFDC 
families,  except  that  no  application, 
other  request  to  continue  services  or 
application  fee  may  be  required. 

Section  9142  of  Pub.  L 100-203. 
effective  July  1, 1968.  amended  section 
454(4)  of  the  Act  to  require  State  IV-D 
agendes  to  provide  IV-D  services  to 
families  who  have  assigned  to  the  State, 
under  section  1912  of  the  Act,  their 
rights  to  medical  support  and  payment 
for  medical  care  from  any  third  party, 
and  have  agreed  to  cooperate  with  the 
State  in  establishing  paternity  and 
securing  support  unless  the  Medicaid 
agency  detennines  that  it  is  against  the 
best  interests  of  the  child  to  do  so. 
Section  9142  also  amended  section 
454(5)  of  die  Act  to  require  that  in  any 
case  in  which  support  pavments 
assigned  by  an  individual  under  section 
1912  of  the  Act  are  collected,  the 
payments  shall  be  made  to  the  State  for 
distribution  under  section  1912,  except 
that  this  requirement  shall  not  apply  to 
payments  for  any  month  after  the  month 
in  which  the  individual  ceases  to  be 
eligible  for  Medicaid. 

Oiangas  to  Existing  Ragulatioos 

45  CFR  Part  301 

Section  301.1— General  Definitions 

Section  301.1  contains  definitions  of 
terms  used  in  the  IV-D  regulations.  We 
propose  to  revise  i  301.1  to  indude 
definitions  of  the  terms  "assi^Md 
support  obligation,"  "assignment"  and 
"Medicaid-only  applicant  or  redpient" 

"Assigned  support  obligation"  would 
be  defined  as.  unless  oth«wise 
specified,  any  support  obligation  which 
has  been  assigned  to  the  State  under  45 
CFR  232.11  (AFDC  cases)  or  section 
471(a)(17)  of  the  Act  (title  IV-B  foster 
care  cases),  or  any  oiedical  support 
obligation  or  payment  for  medical  care 
from  any  third  party  which  has  been 
assigned  to  the  State  under  42  CFR 
433.146  (which  implements  assignment 
of  medical  support  rights  under  section 
1912  of  the  Act.)  "Assignment"  would  be 
defined  as,  unless  otherwise  specified, 
any  assignment  of  rights  to  support 
under  45  CFR  232.11  or  section  471(aHl7) 


of  the  Act  or  any  assignment  of  ri^ts  to 
medical  support  and  to  payment  for 
medical  care  from  any  uird  party  under 
42  CFR  433.146. 

^  indoding  the  definitions  of 
"assigned  support  obligation"  and 
"assignment"  in  1 301.1,  we  would  be 
able  to  simplify  IV-D  regulations  which 
refer  to  assigned  support  obligations  or 
assignmenU  under  die  AFDC  title  IV-E 
foster  care  and  Medicaid  programs  by 
deleting  reference  to  each  type  of 
assignment  under  the  various  programs. 
For  example,  in  i  302.31.  instead  of 
adding  reference  to  an  assignment  under 
42  CFR  433.146  to  require  IV-O  agendes 
to  establish  paternity  and  seciue 
support  for  children  with  respect  to 
whom  an  assignment  under  S  232.11. 
section  471(aMl7)  or  42  CFR  433.146  is 
effective,  we  would  merely  revise 
1 302.31  to  refer  to  providing  services  to 
children  for  whom  an  assignment  as 
defined  in  1 301.1  is  effective.  Thus, 
unless  a  regulation  specifically  defines 
an  assigned  support  obligation  as  other 
than  that  induded  in  the  definition  in 
1 301.1.  any  reference  to  an  assigned 
support  obligation  would  encompass 
assignments  under  the  AFDC.  title  IV-E 
foster  care  and  Medicaid  prop-ams.  We 
address  each  of  these  coniforming 
changes  later  in  this  preamble. 

"Medicaid-only  applicant  or 
redpient"  would  be  defined  as  any 
individual  who  has  been  determined 
eligible  for  or  is  receiving  Medicaid 
under  title  XIX  of  die  Act  but  who  has 
not  been  determined  eligible  for  or  is  not 
receiving  AFDC  under  tide  IV-A  of  the 
Act  We  are  proposing  to  indude  this 
term  to  differentiate  between 
individuals  deteimined  eligible  for  ot 
receiving  both  AFDC  and  Medicaid  and 
individuals  determined  eligible  for  or 
receiving  only  Medicaid.  As  discussed 
in  more  detail  under  changes  to  1 302.33, 
Services  to  Individuals  Not  Otherwise 
Eligible  for  Paternity  and  Support 
Services,  it  is  necessary  to  itifferentiate 
between  these  two  types  of  cases 
because  we  propose  diet  Medicaid-only 
applicants  and  recipients  will  be  treated 
for  the  most  part  as  non-AFDC  cases. 

45  CFR  Part  302 

We  propose  to  revise  certain  sections 
in  Part  302  to  clarify  treatment  of 
Medicaid-only  and  former  AFDC  cases. 

1.  Section  302.31    Establishing 
Paternity  and  Securing  Support 

Section  302.31,  which  implements 
section  454(4]  of  the  Act  requires  IV-D 
agendes  to  undertake  to  establish 
paternity  and  secure  support  for  any 
individual  for  whom  an  assignment  is 
effective  under  die  AFDC  or  tide  IV-E 
foster  care  program.  Section  9142  of  Pub. 


L 100-203  amended  section  454(4)  to 
require  IV-^  agendes  to  establiBh 
patemify  and  secure  support  for 
individuals  who  have  assigned  their 
rights  to  medical  support  under  section 
1912  of  the  Act.  unless  the  Medicaid 
agency  determines  that  it  is  against  the 
best  interests  of  the  child  to  do  so.  We 
would  implement  these  new 
requirements  in  two  ways. 

First  rather  than  add  reference  to 
assignments  under  the  Medicaid 
program  to  S  3Q2.31(a)  (1)  and  (2).  we 
would  delete,  for  simplidty.  reference  to 
assignment  "under  f  232.11  of  this  tide 
or  section  47l(aKl7)  of  die  AcT  from 
S  302.31(a)  (1)  and  (2).  As  previously 
discussed,  the  term  "assi^iment"  would 
be  defined  broadly  to  indude.  except 
where  otherwise  specified,  assignment 
of  rights  to  support  imder  the  AFDC, 
tide  IV-E  foster  care,  and  Medicaid 
programs. 

Second,  we  would  include  reference 
in  9  302.31  (b)  and  (c)  to  the  Medicaid 
agency  as  a  source  of  notice  of  claims  or 
determinations  of  good  cause  for  failing 
to  cooperate  in  establishing  paternity 
and  securing  support  Section  302.31  (b) 
and  (c)  address  suspension  of  efforts  to 
establish  paternity  or  secure  support  if 
die  IV-D  agency  is  notified  by  the  IV-A 
or  IV-E  agency  that  there  has  been  a 
daim  or  determination  of  good  cause  for 
failhig  to  cooperate.  Therefore,  proposed 
i  302.31(b)  would  require  the  IV-D 
agency,  upon  receiving  notice  from  the 
IV-A.  IV-^  or  Medicaid  agency  that 
there  has  been  a  daim  of  good  cause  for 
failure  to  cooperate,  to  suspend  all 
activities  to  establish  patemify  or  secure 
support  until  notified  of  a  final 
determination  by  the  appropriate  agency 
(i.e..  eidier  die  IV-A.  IV-^  or  Medicaid 
agency.) 

Proposed  S  302.31(c)  would  prohibit 
the  IV-D  agency  from  undertaking  to 
establish  paternity  or  secure  support  in 
any  case  for  which  it  has  received 
notice  frtnn  the  IV-A,  IV-^  or  Medicaid 
agency  ftat  there  has  been  a  finding  of 
good  cause  unless  there  has  been  a 
determination  by  the  appropriate  agency 
that  support  enforcement  may  proceed 
without  the  participation  of  the 
caretaker  or  other  relative. 

Z  Section  302.32   Support  Payments  to 
the  IV-D  Agency 

Section  302.32(b)  requires  die  IV-D 
agency  to  notify  a  family  which  ceases 
to  receive  AFDC  that  it  will  continue  to 
provide  services  pursuant  to 
S  302.51(eMl)-  Section  302.Sl(e) 
addresses  required  IV-D  activities  once 
eligibilify  for  AFDC  ends.  As  discussed 
in  more  detail  below,  we  propose  to 
address  the  changes  made  by  Pub.  L. 


100-203  to  requirements  for  continuation 
of  services  to  former  AFDC  cases  by 
deleting  {  302.51(e)  and  revising  {  302.33. 
Services  to  Individuals  Not  Otherwise 
Eligible  for  Patemify  and  Support 
Services.  To  correspond  with  those 
changes,  we  propose  to  change  the 
reference  in  9  302.32(b)  from 
9  302.51(e)(1)  to  9  302.33. 

3.  Section  302.33    Individuals  Not 
Otherwise  Eligible  for  Paternity  and 
Support  Services 

Section  302.33  sets  forth  requirements 
for  providing  IV-D  services  to  any 
individual  not  receiving  AFDC  who  files 
an  application  for  services.  We  propose 
to  revise  9  302.33  to  implement  dianges 
made  by  Pub.  L  100-203  widi  respect  to 
providing  services  to  individuals  once 
AFDC  eligibilify  ends  and  services  to 
individuals  who  have  been  determined 
eligible  for  or  are  receiving  Medicaid  but 
not  AFDC  (Medicaid-only  applicants 
and  redpients,  as  defined  in  this 
proposed  regulation.)  First  we  will 
explain  our  rationale  for  treating  both 
types  of  cases  as  non-AFDC  cases.  Then 
we  will  address  specific  changes  to 
implement  the  new  statutory 
requirements  as  well  as  other  proposed 
changes  to  this  section. 

a.  Continuation  of  services  after 
AFDC  eligibility  ends.  As  explained 
earlier,  section  9141  of  Pub.  L 100-203 
revised  section  457(c)  of  the  Ad  to 
eliminate  the  temporary  category  of 
cases  which  existed  for  a  period  of  up  to 
five  months  between  the  end  of  AFDC 
eligibility  and  conversion  to  regular  non- 
AFDC  statiis.  Section  457(c)  now 
requires  the  State  to  provide  notice  to 
the  family  and  to  continue  to  provide 
IV-D  services  under  the  same 
conditions  and  on  the  same  basis  as 
provided  to  other  non-AFDC  cases.  The 
State  may  not  require  an  application  or 
other  request  to  continue  services  or  an 
application  fee  in  these  cases. 

We  propose  to  implement  this  change 
by  deleting  current  requirements  in 
9  302.51(e)  governing  the  former 
temporary  category  of  case8~(to  be 
discussed  later)  and  requiring  under 
9  302.33  that  IV-D  agendes  provide 
services  to  former  AFDC  recipients 
under  the  same  conditions  and 
requirements  as  apply  in  other  non- 
AFt)C  cases.  We  propose  to  revise 
9  302.33  to  require  States  to  notify  the 
family  that  the  case  will  become  a  non- 
AFDC  case  and  that  IV-D  services  will 
continue  to  be  provided  without  the 
need  for  an  application,  other  request 
for  continued  services  or  payment  of  an 
application  fee.  The  notice  would  inform 
the  family  that  services  will  be 
continued  unless  the  IV-^  agency  is 
notified  by  the  family  that  continued 


services  are  not  desired.  However, 
families  which  continue  to  be  eligible  for 
Medicaid  after  AFDC  eligibilify  ends 
may  not  refuse  IV-D  services  for  dieir 
Medicaid  eligible  dependents. 

Once  Medicaid  eligibUify  ends  in 
former  AFDC  cases,  die  IV-D  agency 
must  continue  to  provide  services  as  a 
non-AFDC  case  imless  the  family 
refuses  IV-D  services.  Once  Medicaid 
eligibUify  ends  in  Medicaid-only  cases 
in  which  the  family  was  not  receiving 
AFDC,  the  family  must  apply  for  IV-D 
services  and  pay  an  application  fee  in 
accordance  with  9  302.33  in  order  to 
continue  to  receive  IV-D  services, 
because  the  statute  does  not  waive 
application  or  an  application  fee  in 
these  cases. 

These  proposed  changes  would 
implement  the  statutory  requirements 
and  are  consistent  with  the  intent  of 
Congress  that  former  AFDC  recipients 
continue  to  receive  FV-D  services  on  the 
same  basis  as  other  non-AFDC  cases. 
This  means  that  all  appropriate  services 
must  be  provided  in  these  cases.  The 
State  may  chaige  fees  other  than  the 
appUcation  fee  and  recover  costs  of 
providing  services  in  these  cases  if  it 
recovers  costs  of  providing  services  in 
other  non-AFDC  cases  in  accordance 
widi  9  302.33(d). 

Distribution  of  collections  for  former 
AFDC  redpients  would  be  consistent 
with  each  State's  non-AFDC  distribution 
policy,  i.e.,  priorify  must  be  given  to 
current  support  but  the  State  may 
choose  whether  to  distribute  collections 
of  past-due  support  first  to  reimburse 
itself  for  AFDC  payments  or  to  the 
family.  For  purposes  of  computing 
incentives  under  9  303.52  and  the 
performance  indicator  components  of 
the  program  audit  under  9  305.98, 
collections  in  these  cases  which  the 
State  uses  to  reimburse  itself  for  AFDC 
payments  would  be  counted  and 
reported  as  AFDC  collections,  whde 
collections  which  the  state  distributes  to 
the  family  would  be  counted  and 
reported  as  non-AFDC  collections. 
Under  9  302.51(0.  the  IV-D  agency  must 
attempt  to  collect  any  unpaid  support 
obligation  which  had  accrued  under  the 
assignment  of  support  rights  while  the 
family  was  receiving  AFDC.  In  sum,  in 
nearly  every  way  these  former  AFDC 
cases  are  non-AFDC  cases,  except  that 
the  State  may  not  require  an  application 
or  other  request  to  continue  services  or 
an  application  fee  and  the  family  may 
not  opt  out  of  the  IV-D  program  for  as 
long  as  it  continues  to  receive  Medicaid. 

b.  Provision  of  services  to  Medicaid- 
only  applicants  and  recipients.  As 
explained  earlier.  Pub.  L 100-203 
revised  section  454  of  the  Act  to  require 


State  IV-D  agencies  to  provide  FV-^ 
services  to  Medicaid  applicants  and 
recipients  who  assigned  their  rights  to 
support  under  section  1912  of  the  Act 
Since  Medicaid  cases  which  are  also 
AFDC  cases  are  automatically  referred 
to  the  rV-D  agency  by  the  IV-A  agency, 
the  primary  impact  of  this  statutory 
change  is  on  families  who  have  been 
deteimined  eligible  for  or  are  receiving 
Medicaid  but  not  AFDC.  The  intent  of 
Congress  is  that  these  Medicaid-only 
applicants  and  recipients  receive  IV-D 
services  without  having  to  file  an 
application  or  to  pay  an  application  fee. 

For  simpUcity  of  IV-D  program 
administration,  we  propose  to  treat 
these  Medicaid-only  cases  basically  as 
non-AFDC  cases  because  Medicaid-only 
cases  closely  resemble  non-AFDC  cases, 
except  in  the  following  ways.  As  with 
former  AFDC  cases,  the  IV-D  agency 
may  not  require  an  application  or 
application  fee.  The  second 
distinguishing  factor  is  that  because 
Medicaid-only  appUcants  and  redpients 
are  required  to  assign  medical  support 
rights  to  the  State  and  cooperate  in 
establishing  paternity  and  obtaining 
support  as  a  condition  of  eligibilify  for 
Medicaid,  Medicaid-only  appUcants  anc 
recipients  may  not  refuse  these  FV-D 
services.  Therefore,  while  the 
assignment  is  limited  to  medical  support 
rights,  Medicaid-only  appUcants  and 
redpients  may  not  refuse  any 
appropriate  W-D  services,  because  they 
are  required  to  cooperate  in  establishing 
paternity  and  securing  support,  unless 
the  Medicaid  agency  determines  it  is  not 
in  the  best  interests  of  the  child(ren)  to 
proceed.  However,  if  both  Medicaid 
eligible  and  non-Medicaid  eligible 
children  are  in  the  household,  the 
custodial  parent  should  be  permitted  to 
decline  IV-D  services  for  the  non- 
Medicaid  eligible  children. 

The  third  factor  that  distinguishes 
Medicaid-only  cases  from  other  non- 
AFDC  cases  is  that  the  State  may  not 
charge  fees  or  recover  costs  of  providing 
services  in  these  cases,  even  if  it 
recovers  costs  in  other  non-AFDC  cases 
in  accordance  with  9  303.33(d),  because 
the  Medicaid-only  recipient  may  not 
refuse  FV-D  services. 

Finally,  collections  of  support 
assigned  under  42  CFR  433.146  must  be 
distributed  in  accordance  with  42  CFR 
433.154,  which  governs  distribution  of 
medical  support  coUections  under 
section  1912  of  the  Act  as  opposed  to 
paying  those  coUections  to  the  family. 

In  all  other  ways,  we  propose  that 
these  Medicaid-only  cases  be  treated  as 
non-AFDC  cases.  This  means  that  all 
appropriate  services  must  be  provided 
in  these  cases  and  neither  a  Medicaid- 
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only  applicant  or  recipient  nor  the  IV-D 
agency  may  opt  to  receive  or  provide 
only  medical  support  enforcement 
services  in  these  cases  if  other  services 
are  appropriate.  The  IV-0  agency  would 
be  required  to  establish  paternity  and  a 
support  obligation,  if  necessary, 
i.-icluding  petitioning  the  court  or 
administrative  authority  to  include 
health  insurance  in  accordance  with 
S  306.51,  if  appropriate. 

The  IV-D  agency  would  be  required  to 
enforce  any  support  order,  including 
collection  speciflc  dollar  amounts 
designated  for  medical  care  purposes  in 
the  order,  using  appropriate  enforcement 
techniques.  AJ  though  we  believe 
requiring  the  absent  parent  to  obtain 
health  insurance  coverage  for  the 
child(ren)  is  generally  preferable  to 
including  a  specinc  dollar  amount  for 
medical  purposes  in  the  support  order, 
there  are  some  cases  in  which  the  court 
or  administrative  authorities  have 
considered  speciHc  cash  amounts  for 
medical  purposes  to  be  more 
appropriate.  The  IV-D  agency's 
responsibility  to  enforce  support 
obligations  which  order  the  absent 
parent  to  secure  health  insurance  would 
be  limited,  as  provided  under  1 308.61, 
to  ensuring  that  the  absent  parent 
secures  health  insurance.  Collecting 
health  insurance  payments  would  be 
necessary  only  if  the  IV-D  agency  enters 
into  a  cooperative  agreement  with  the 
Medicaid  agency  to  so  do  in  accordance 
with  Subpart  A  of  Part  306. 

For  purposes  of  computing  Incentives 
under  f  303.52  and  performance 
indicator  components  for  purposes  of 
the  audit  under  S  305.98.  any  collections 
in  these  cases  would  be  counted  as  non- 
AFDC  collections  since  the  statutory 
deflnition  of  "AFDC  collections"  for 
purposes  of  computing  incentives  was 
not  amended  to  include  collections  in 
these  cases.  Support  collections  would 
be  reported  as  non-AFDC  collections. 

Distribution  of  support  collections. 
other  than  those  assigned  under  42  CFR 
433.146.  for  Medicaid-only  applicants 
and  recipients  would  be  consistent  with 
each  State's  non-AFDC  distribution 
policy,  i.e.,  priority  must  be  given  to 
current  support  and  the  State  may 
choose  whether  to  reimburse  itself  for 
any  AFDC  payments  made  to  the  family 
Tirst  or  pay  collections  of  past  due 
support  to  the  family  first.  Distribution 
of  assigned  collections  which  represent 
speciflc  dollar  amounts  designed  for 
medical  purposes  in  the  order  will  be 
discussed  under  changes  to  1 902.51. 

c  Proposed  changes  to  §  302J3  to 
include  Medicaid-only  andfonner 
AFDC  recipients.  For  the  reasons  set  out 
above,  we  propose  to  revise  i  302.33  as 
follows.  We  propose  to  revise  the  title  of 


S  302.33  to  more  accurately  reflect  to 
whom  services  are  available  under  this 
sectiocL  The  section  would  be  entitied 
Services  to  Individuals  Not  Receiving 
AFDC  of  Title  IV-E  Foster  Care 
Assistance. 

We  propose  to  revise  1 302.33(a)  to 
require,  in  paragraph  (a)(1).  the  IV-O 
services  be  made  available  to  any 
individual  who:  (1)  Has  not  been 
determined  to  be  eligible  for  or  is  not 
receiving  assistance  under  the  AFDC 
title  IV-E  foster  care,  or  Medicaid 
programs  who  files  an  application  for 
services  with  the  W-D  agency.  (2)  is  a 
Medicaid-only  applicant  or  recipient;  or 
(3)  is  no  longer  eligible  for  assistance 
under  the  AFDC  program.  As  is 
currently  the  case  under  9  30Z33.  in  an 
interstate  case  only  the  initiating  State 
may  require  an  application  for  IV-O 
services.  After  tide  IV-E  foster  care  or 
Medicaid-only  assistance  ends, 
individuals  would  be  required  to  file  an 
application  and  pay  an  application  fee 
in  order  to  receive  IV-O  services, 
because  the  statute  does  not  waive 
application  or  an  application  fee  in 
these  cases. 

Proposed  {  302.33(a)(2)  would  prohibit 
the  State  from  requiring  an  application 
for  services,  other  request  for  services  or 
an  application  fee  from  any  current 
Medicaid-only  applicant  or  recipient  or 
former  AFDC  recipient.  Proposed 
i  302.33(a)(3)  would  prohibit  die  State 
bom  charging  fees  or  recovering  costs 
from  cmy  Medicaid-only  applicant  or 
recipient 

Finally,  proposed  S  302.33(a)(4)  would 
specify  diat.  whenever  a  family  is  no 
longer  eligible  for  assistance  under  the 
AFDC  program,  the  IV-D  agency  must 
notify  the  family  that  services  v^  be 
continued  unless  the  IV-D  agency  is 
notified  to  the  contrary  by  families  who 
have  not  been  determined  eligible  for  or 
are  not  receiving  Medicaid.  The  notice 
must  inform  the  family  of  the 
consequences  of  continuing  to  receive 
IV-D  services,  including  the  available 
services  and  the  State's  fees,  cost 
recovery  and  distribution  policies.  A 
family  no  longer  eligible  for  AFDC 
which  continues  to  be  eligible  for 
Medicaid  must  be  notified  that  they  may 
not  refuse  IV-D  services  for  their 
Medicaid  eligible  dependents  until 
Medicaid  eligibility  ends. 

We  propose  to  revise  |  302.33(d). 
which  sets  forth  conditions  under  which 
States  may  elect  to  recover  any  costs 
incurred  in  providing  services  in  non- 
AFDC  cases,  to  allow  cost  recovery  in 
former  AFDC  cases,  once  Medicaid 
eligibility  ends.  We  propose  to 
substitute  the  phrase  "is  receiving  IV-D 
services  under  paragraph  (a](l)(i)  of  this 
section,  or  paragraph  (a)(l)(iii)  of  this 


section,  but  only  after  Medicaid 
eligibilify  ends,"  for  the  phrase  "has 
filed  an  application  for  IV-D  services" 
in  1 302.33(d)(l)(ii)  to  clarify  Uiat  a  State 
may  recover  costs  from  any  former 
AFDC  recipient  to  whom  it  is  providing 
services  imder  paragraph  (aKl)(iii)  of 
ttiis  section,  after  their  eligibility  for 
Medicaid  ends,  and  not  just  fiom  those 
who  have  filed  an  application  for 
services.  For  the  same  reason,  in 
S  302.33(d)(5),  we  would  replace  the 
phrase  "has  filed  an  application  for  IV- 
D  services"  with  the  phrase  "is  receiving 
IV-D  services  imder  paragraphs  (a)(l](i) 
and  (iii)  of  this  section"  and  the  word 
"applicant"  with  the  phrase  "individual 
not  receiving  services." 

d.  Proposed  changes  to  §  3Cf2.33(eJ  to 
reflect  changes  in  the  Bankruptcy  Code. 
Section  9  302.33(e]  allows  IV-D  agencies 
to  take  assignments  of  support  ri^ts  in 
non-AFDC  cases  because  some  States' 
laws  require  the  State  to  be  a  party  to 
any  legal  action  to  pursue  support. 
Section  302.33(e)(2)  prohibits  States 
from  making  such  assignments  a 
condition  of  eligibilify  for  services  and 
requires  States  to  notify  families  of  that 
fact  as  well  as  to  inform  them  that 
assignments  in  such  cases  may  have  the 
effect  of  making  the  support  debt 
dischargeable  in  bankruptcy.  There  was 
a  possibility  that  debts  assigned  to  the 
States  in  non-AFDC  cases  could  be 
discharged  in  bankruptcy  actions  filed 
prior  to  October  8. 1984  (ninefy  days 
after  the  July  10. 1984  enactment  of  Pub. 
L  98-353)  because  section  553(aH5)(A) 
of  tiie  Bankruptcy  Code  only  prtriiibited 
the  discharge  of  support  debts  which 
were  assigned  to  the  State  as  a 
condition  of  receiving  AFDC  Only  July 
10, 1984.  Pub.  L.  88-353  amended  section 
S23(a)(5)(A)  to  prohibit  discharge  in 
bai^cruptcy  of  any  support  assigned  to 
the  State  (effective  as  to  cases  filed 
ninefy  days  after  the  July  10, 1984 
enactment).  Therefore,  we  propose  to 
delete  tiie  requirement  in  {  302.33(e)(2) 
that  States  which  take  assignment  of 
support  rights  in  non-AFDC  cases  notify 
the  individual  that  an  assignment  may 
have  the  effect  of  making  the  support 
debt  dischargeable  in  bankruptcy. 

We  also  propose  to  replace  the 
reference  in  paragraph  (e)(1)  to  taking 
assignments  from  an  individual  who 
"applies  for  services"  with  a  reference 
to  an  individual  who  is  "receiving 
services"  under  f  302.33  and  the 
reference  in  paragraph  (e)(2)  to  the 
"applicant"  with  a  reference  to  the 
"recipient"  for  consistency  with  other 
dianges  made  in  this  proposed  rule. 

As  a  result  of  these  proposed  changes. 
S  302.33(e)  would  be  revised  to  indicate 
in  paragraph  (e)(1)  that  the  IV-O  agency 


may  take  an  assignment  of  support 
rights  not  already  assigned  to  the  State 
from  an  individual  receiving  services 
under  9  302.C3.  However,  as  assignment 
by  an  individual  under  9  302.33  would 
not  constitute  an  assignment  as  defined 
in  9  301.1  and  may  not  be  a  condition  of 
eligibility  for  services  under  9  302.33. 
Paragraph  (e)(2)  would  require  the  IV-D 
agency,  before  the  recipient  of  IV-D 
services  makes  an  assignment  of 
support  rights,  to  inform  the  individual 
that  the  assignment  is  not  a  condition  of 
eligibility  for  services. 

4.  Section  3C2.50  Support  Obligations 

We  propose  to  make  a  conforming 
change  to  §  302.50,  which  addresses 
support  obligations  assigned  to  the 
State,  by  substituting  the  phrase  "An 
assignment  of  support  rights,  as  defined 
in  9  301.1  of  this  chapter,  constitutes* 
for  the  phrase  "The  support  rights 
Hssigned  to  the  IV-D  agency  pursuant  to 
§  232.11  of  this  title  or  section  471{aKl7) 
of  the  Act  constitute"  in  9  3«K.5G(a)  to 
clarify  that  all  support  obligations 
assigned  to  the  State,  as  defined  in 
section  301.1,  and  not  just  assignments 
under  AFDC  and  title  fV-E  foster  care 
cases,  are  included  in  this  provision. 

Section  302.50(a)(3)  exempted  support 
obligations  established  prior  to  ]uly  1, 
1975.  fi-om  the  requirements  of 
paragraphs  (a)(1)  and  (2).  Since  all  such 
obligations  were  required  to  be 
superseded  with  orders  that  meet  the 
requirements  of  paragraphs  (a)(1)  and 
(2)  no  later  than  Jamiary  1, 1977.  we 
propose  to  delete  this  paragraph.  In 
concert  with  the  deletion  of 
9  302.50(a)(3),  we  pn^ose  to  delete  the 
word  "or"  at  the  end  of  paragraph  (a)(2) 
and  add  the  word  "or"  at  the  end  of 
paragraph  (aKl). 

In  9  302.53(e),  we  propose  to 
substitute  the  phrase  "an  assigned 
support  obligation  as  defined  under 
9  301.1  of  this  chapter"  for  the  phrase  "a 
support  obhgation  assigned  under 
9232.11  of  tills  title"  and  to  clarify  that 
no  portion  of  child  collected  which 
represents  an  assigned  support 
obligation  defined  under  9  301.1  may  be 
used  to  satisfy  a  medical  support 
obligation  unless  the  support  order 
designates  a  specific  dollar  amount  for 
medical  purposes. 

5.  Section  302.51  Distribution  of  Support 
Collections 

Section  302.51  sets  forth  requirements 
for  distribution  of  support  collections  in 
AFDC  cases.  Paragraph  (e)  of  that 
section  contains  requirements  with 
respect  to  the  transitional  five-month 
period  beginning  after  AFDC  eligibility 
ends  and  ending  when  former  AFDC 
cases  become  non-AFDC  cases.  To 


implement  section  9141  of  Pub.  L  100- 
203,  which  revised  section  457(cJ  of  the 
Act  to  delete  this  transitional  period,  we 
propose  to  incorporate  certain  aspects 
of  the  present  9  302.51(e)  (for  example, 
notice  of  the  consequences  of  continuing 
to  receive  IV-D  services)  into  9  302.33 
end  delete  the  remainder  of  9  302.51(e). 
as  discussed  earlier  under  changes  to 
9  302.33. 

A  new  9  302.51(e)  would  implement 
the  new  section  454(5)(B),  added  by 
section  9142  of  Pub.  L  100-203,  under 
which  amounts  collected  pursuant  to  an 
assignment  under  section  1912  of  the 
Act  shall  be  made  to  the  State  for 
distribution  pursuant  to  section  1912. 
Section  454(5)(B)  also  specifies  that  this 
distribution  requirement  shall  not  apply 
to  payments  for  any  month  after  the 
month  in  which  the  individual  ceases  to 
be  eligible  for  medical  assistance. 

Proposed  9  302.51(e)  would  specify 
that  amounts  collected  by  the  IV-D 
agency  which  represent  specific  dollar 
amounts  designated  for  medical 
purposes  in  the  order  that  have  been 
assigned  to  the  State  under  42  CFR 
433.146,  shall  be  forwarded  to  tiie 
Medicaid  agency  for  distribution  under 
42  CFR  433.154  and  that  this  requirement 
shall  not  apply  to  such  collections  for 
any  month  after  the  month  in  which  the 
individual  ceases  to  be  eligible  for 
Medicaid.  The  Medicaid  agency  will  be 
responsible  for  determining  the  status 
and  extent  of  medical  assistance 
provided  lo  the  family  under  the 
Medicaid  program  and  for  distributing 
the  assigned  collections  in  accordance 
with  42  CFR  433.154. 

Distribution  under  9  302.51(e)  is 
limited  to  coilections  which  represent  a 
specific  dollar  amount  designated  in  the 
support  order  for  medical  purposes  for 
the  following  reasons.  Section  306.51 
requires  IV-D  agencies  to  petition  to 
include  health  insurance  that  is 
available  to  the  absent  parent  at 
reasonable  cost  in  child  support  orders, 
unless  satisfactory  health  insurance 
other  than  Medicaid  is  otherwise 
available  to  the  custodial  parent  and 
child(ren).  1  he  IV-D  agency  also  must 
take  steps  to  enforce  the  health 
insurance  coverage  required  by  the 
support  order  if  health  insurance  is 
available  to  the  absent  parent  and  has 
not  been  obtained  at  the  time  the  order 
is  entered.  However,  IV-D  agencies  are 
required  to  collect  only  specific  dollar 
amounts  designated  in  the  support  order 
for  medical  purposes.  IV-D  agencies  are 
not  responsible  for  collecting  medical 
support  in  the  form  of  health  insurance 
payments  unless  collections  are  made 
pursuant  to  a  cooperative  agreement 
v,;!fh  the  Medicaid  agency  under  Subpart 
A  of  Part  30e. 


If  a  dollar  amount  which  is  designated 
in  a  support  order  fcr  medical  purposes 
13  collected  in  an  interstate  case,  the 
responding  Slate  IV-D  agency  would 
send  it  to  the  initiating  State  IV-D 
agency  would  send  it  to  the  initiatag 
State  IV-D  agency  and  the  initia'.ipg 
Slate  would  be  responsible  for 
distribution  in  accordance  with  42  CFR 
433.154.  Child  support  collections  in 
interstate  Medicaid-only  cases  would  be 
forwarded  to  the  initiating  State  I\'-D 
agency  which  would  be  responsible  for 
distribution  to  the  family  in  accordance 
with  the  States  distribution  pohcy  in 
other  non-AFDC  cases. 

In  9  302.51(0(4).  which  requires  tiial 
priority  be  given  to  collection  of  current 
support  for  former  AFDC  recipients,  we 
propose  a  conforming  amendment  to 
change  the  citation  fi-om  9  302.51(6)  to 
9  302.33{a)(l)(iii). 

6.  Section  302.70  Required  State  Lc:\s 

We  propose  lo  revise  9  302J'0[a)(3). 
which  requires  States  to  enforce 
overdue  support  due  in  IV-D  cases  by 
offsetting  State  income  tax  refunds,  by 
deleting  the  references  to  support  due 
individuals  who  are  receiving  aid  under 
the  AFDC  and  title  IV-E  foster  care 
programs  or  who  apply  for  services 
under  9  302.33.  Section  302.70(a)(3) 
would  require  States  to  have  in  effect 
and  use  procedures  for  obtaining 
overdue  support  from  Slate  income  tax 
refunds  on  behalf  of  individuals 
receiving  IV-D  services,  in  accordance 
with  the  requirements  of  9  303.102. 
These  Tensions  would  clarify  that  IV-D 
agencies  must  use  State  income  tax 
refund  offset  procedures  in  any 
appropriate  iV-D  case,  including 
Medicaid  only  and  former  .A^FDC  cases. 

45  CFR  Part  303 

We  propose  to  revise  several  sections 
in  Part  303  to  clarify  that  Medicaid-only 
and  former  AFDC  cases  are  included  as 
non-AFDC  cases. 

7.  Section  303. 10    Procedures  for  Ccse 
Assessment  and  Prioritization 

Section  303.10,  which  specifies 
requirements  any  system  implemented 
by  a  State  for  case  assessment  and 
prioritization  must  meet,  presently 
requires  in  paragraph  {b)(2)  that  die  IV- 
D  agency  include  all  of  its  cases  in  the 
system,  including  AFDC.  non-AFDC. 
and  interstate  cases.  Rather  than 
expand  the  types  of  cases  listed  to 
include  Medicaid-only  and  former  .\FDC 
cases,  we  propose  to  delete  reference  to 
any  type  of  case  and  simply  indicete 
that  all  IV-D  cases  must  be  included  in 
any  case  prioritization  system  in  place 
in  a  State. 
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2.  Section  303.52    Incentive  Payments 
to  States  and  Political  Subdivisions 

Section  303.52(a)  contains  dermitions 
of  terms  used  in  1 303.52,  which  sets 
forth  requirements  governing  incentive 
payments  to  States  and  political 
subdivisions  under  the  IV-0  program. 
We  propose  to  delete  the  words  "and 
collections  made  under  §  302.51(e)  of 
this  chapter"  from  the  end  of  the 
definition  of  non-AFDC  collections 
because  S  302.Sl(e),  governing  treatment 
of  former  AFDC  cases  during  the  five- 
month  transitional  period,  would  be 
deleted  in  these  proposed  regulations. 
Section  458(b)(1)  of  the  Act  defines 
AFDC  collections  for  purposes  of 
computing  incentives  under  the  IV-D 
program  to  include  only  AFDC  and  title 
IV-E  foster  care  cases  and  defmes  non- 
AFDC  cases  to  be  all  other  cases. 
Therefore,  the  definition  of  non-AFDC 
collections  in  9  303.53(a)  would  include 
any  collections  on  behalf  of  Medicaid- 
only  applicants  and  recipients  and  any 
collections  paid  to  former  AFDC 
recipients. 

3.  Section  303. 71    Requests  for  Full 
Collection  Services  by  the  Secretary  of 
the  Treasury 

OCSE  proposes  to  revise  S  303.71, 
which  sets  forth  requirements  for 
requesting  full  collection  services  by  the 
Secretary  of  the  Treasury,  by  clarifying 
in  paragraph  (b)  that  States  may  request 
the  Secretary  to  certify  the  amount  of 
child  support  owed  in  any  fV-D  case  for 
full  collection  services  under  section 
6305  of  the  Internal  Revenue  Code  of 
1954.  Paragraph  (c)(5)  would  specify  that 
only  the  State  that  has  taken  an 
assignment  as  deflned  in  (  301.1  or  an 
application  or  referral  under  S  302.33 
may  request  full  collection  services. 
These  revisions  would  clarify  that 
Medicaid-only  cases  and  former  AFDC 
cases  are  eligible  for  requests  for  full 
collection  services  by  the  Secretary  of 
the  Treasury  if  they  meet  the  other 
requirements  delineated  in  S  303.71. 

4.  Section  303. 72    Requests  for 
Collection  of  Past-Due  Support  by 
Federal  Tax  Refund  Offset 

OCSE  proposes  to  revise  9  303.72. 
which  specifies  requirements  governing 
requests  for  collection  of  past-due 
support  by  Federal  tax  refund  oH'set,  to 
clarify  that  past-due  support  owed  in 
Medicaid-only  and  former  AFDC  cases 
is  eligible  for  Federal  tax  refund  offset, 
if  the  requirements  in  9  303.72  for 
submitting  past-due  support  owed  in 
non-AFDC  cases  are  met.  Although  the 
Congress,  as  part  of  Pub.  L 100-203.  did 
not  amend  section  464  of  the  Act 
governing  the  Federal  income  tax  refund 


offset  process  to  include  assignment  of 
support  rights  under  section  1912  of  the 
Act,  we  are  using  our  general 
rulemaking  authority,  under  section  1102 
of  the  Act.  to  allow  States  to  submit  any 
past-due  support  which  the  State  has 
agreed  to  collect  in  a  IV-D  case  which 
meets  conditions  for  submittal  in 
Federal  statute  and  regulations.  We 
believe  that  these  cases  should  have 
access  to  the  same  establishment  and 
enforcement  services  as  other  IV-D 
cases  and  are  extending  access  to  this 
particularly  effective  enforcement 
technique  to  ensure  equal  access  for  all 
those  in  need  of  IV-D  services. 

Therefore,  we  propose  to  revise 
9  303.72(a)(1)  to  specify  that  past-due 
support  qualifies  for  offset  if  there  has 
been  an  assignment  of  support  rights 
under  9  232.11  of  this  title  or  section 
471(a)(17)  of  the  Act  to  the  State  making 
the  request  for  offset  or  the  IV-D  agency 
is  providing  services  under  9  302.33  of 
this  chapter.  We  would  amend  the 
introductory  language  in  paragraph 
(a)(3).  which  sets  forth  the  conditions  for 
submittal  of  past-due  support  in  non- 
AFDC  cases,  to  refer  to  support  owed  in 
cases  where  the  FV-D  agency  is 
providing  IV-D  services  under  9  302.33. 
All  other  requirements  governing  the 
submittal  of  past-due  amounts  in  non- 
AFDC  cases  for  Federal  tax  offset  would 
apply  in  these  cases,  e.g.,  notice  of  offset 
and  procedures  for  contesting. 

We  would  amend  9  303.72(h)(l)which 
specifies  requirements  for  distribution  of 
amounts  received  by  the  IV-D  agency  as 
a  result  of  Federal  tax  refund  offset  to 
include  reference  to  proposed  9  302.51(e) 
which  provides  for  distribution  by  the 
State  of  specific  dollar  amounts  which 
are  designated  in  the  order  for  medical 
purposes.  Past-due  support  which  is 
designated  for  medical  purposes  in  a 
support  order  and  submitted  for  Federal 
tax  refund  offset  must  be  distributed  in 
accordance  with  proposed  9  302.51(e). 
All  other  past-due  support  due  in 
Medicaid-only  and  former  AFDC  cases 
would  be  distributed  in  accordance  with 
9  302.51(b)  (4)  and  (5). 

Conforming  amendments  would  be 
made  to  paragraphs  (h)  (3)  and  (4)  and 
(i)(2)  as  follows.  Section  303.72(h)(3) 
would  be  amended  to  specify  that  the 
rV-D  agency  must  inform  individuals 
receiving  (as  opposed  to  just  those 
applying  for)  services  under  9  302.33,  in 
advance,  that  amounts  offset  will  be 
applied  first  to  satisfy  any  past-due 
support  which  has  been  assigned  to  the 
State  in  AFDC,  Medicaid-only  or  title 
IV-E  foster  care  cases.  Section 
303.72(h)(4)  would  be  amended  to 
require  tiiat.  if  amounts  collected  are  in 
excess  of  the  amounts  required  to  be 


distributed  under  99  302.51(b)  (4)  and 
(5).  302.51(e)  or  302.52(b)  (3)  and  (4).  the 
IV-D  agency  must  repay  the  excess  to 
the  absent  parent  whose  refund  was 
offset  or  to  the  parties  filing  a  joint 
return  within  a  reasonable  period  in 
accordance  with  State  law.  Finally, 
9  303.73(t)(2)  would  be  revised  to  clarify 
that  the  IV-D  agency  may  charge  an 
individual,  who  is  receiving  non-AFDC 
IV-D  services  under  9  302.33(a)(1)  (i) 
(those  who  apply)  or  (iii)  (former  AFDC 
cases),  a  fee  for  submitting  past-due 
support  for  Federal  tax  refund  offset,  but 
must  notify  the  individual  in  advance  of 
the  amoimt  of  any  fee  charged. 

5.  Section  303. 102    Collection  of 
Overdue  Support  by  State  Income  Tax 
Refund  Offset 

We  propose  to  revise  9  303.102.  which 
sets  forth  requirements  for  collection  of 
overdue  support  by  State  income  tax 
refund  offset,  to  clarify  that  Medicaid- 
only  and  former  AFDC  cases  are  eligible 
for  the  State  income  tax  refund  offset,  if 
they  meet  the  other  requirements  in 
9  303.102.  We  would  delete  the 
references  to  AFDC  and  title  IV-E  foster 
care  assignments  as  well  as  reference  to 
an  application  for  IV-D  services,  and 
revise  paragraph  (a)(1)  to  specify  that 
overdue  support  qualifies  for  State 
income  tax  refund  offset  if  there  has 
been  an  assignment  as  defined  in  9  301.1 
or  the  rV-D  agency  is  providing  services 
under  9  303.33. 

We  also  propose  to  revise 
9  303.102(c).  which  requires  notice  to  the 
custodial  parent  in  non-AFDC  cases  of 
how  amounts  offset  will  be  distributed, 
to  clarify  that  the  IV-D  agency  must 
notify  the  custodial  parent  in  advance 
when  overdue  support  is  submitted  for 
offset:  (1)  That  for  cases  in  which 
medical  support  rights  have  been 
assigned  under  42  CFR  433.146,  and 
amounts  are  collected  which  represent 
specific  dollar  amounts  designated  in 
the  support  order  for  medical  purposes, 
amounts  offset  will  be  distributed  under 
9  302.15(e)  of  this  chapter  and  (2)  if 
amounts  offset  will  be  applied  first  to 
satisfy  any  past-due  support  which  has 
been  assigned  to  the  State  under 
9  232.11  of  this  title  or  section  471(a)(17) 
of  the  Act. 

We  propose  to  revise  9  302.102(f)  to 
clarify  that  the  fee  for  State  tax  refund 
offset  which  States  may  charge  in  non- 
AFDC  cases  may  be  charged  only  to 
those  who  are  receiving  non-AFDC  IV-D 
service  under  9  302.33(a)(1)  (i)  (those 
who  apply)  and  (iii)  (former  AFDC 
cases). 

Finally,  we  propose  to  revise 
9  302.102(g)(1).  which  specifies  the 
requirements  for  distribution  of  amounts 


received  by  the  IV-D  agency  as  a  result 
of  State  income  tax  refmid  offset  to 
include  in  revised  9  302.102(g)(l](i)  and 
new  9  302.102(g)(l)(iv)  reference  to 
proposed  9  302.51(e)  which  provides  for 
distribution  by  the  State  of  specific 
dollar  amounts  which  are  designated  in 
the  order  for  medical  purposes.  Past-due 
support  which  is  designated  for  medical 
purposes  in  a  support  order  and 
submitted  for  Stale  tax  refund  offset 
must  be  distributed  in  accordance  with 
proposed  9  302.51(e).  Reference  to 
proposed  9  3G2.51(e]  would  be  added  to 
the  distribution  requirements  for  an 
AFDC  case  in  9  302.102(g)(l)(i).  We  also 
propose  to  revise  9  303.1Q2{g)(l)(iii), 
which  allows  State  to  determine  the 
order  of  distribution  in  non-AFDC  cases, 
to  exclude  medical  support  collections 
which  have  been  assigned  under  42  CFR 
433.146.  Distribution  (rf  Aose  collections 
would  be  addressed  in  9  303.102(g)(l)(iv) 
under  which,  for  cases  in  which  medical 
support  rights  have  been  assigned  under 
42  CFR  433.146,  amounts  collected  which 
represent  specific  dollar  amounts 
designated  in  the  support  order  for 
medical  purposes  must  be  distributed  in 
accordance  with  proposed  9  302.51(e). 

45  CFR  Part  304 

We  propose  several  revisions  to 
portions  of  Part  304  to  clarify  that 
Federal  funding  i»  available  for 
necessary  expenditures  under  a  State's 
rV-D  plan  for  Medicaid-only  and  former 
AFDC  cases. 

1.  Section  3O4.20   A  vailabiHty  and  Rate 
of  Federal  Financial  Participation 

OCSE  proposes  to  revise  9  304.20. 
governing  the  availability  and  rate  of 
Federal  funding  of  IV-D  expenditures, 
by  deleting  the  references  to  assignment 
of  rights  under  die  AFDC  and  title  IV-E 
foster  care  prograim  in  paragr8{rfi  (a)(1) 
and  referring  to  assignments  as  defined 
under  9  301.1.  We  would  also  delete 
paragrafdis  (a)(2)  and  (b)(4)(ii)  which 
refer  to  the  availability  of  Federal 
funding  for  collection  services  pursuant 
to  9  302.51(e)(1)  since  we  propose  to 
delete  current  9  302.51(e)  and  iRcfaKle 
services  to  former  AFDC  recipients 
under  9  302.33;  referred  to  under  current 
9  304.20(a)(4).  Current  paragraphs  (a)  (3) 
and  (4)  would  be  redesignated  as 
paragraphs  (2)  and  (3);  and  current 
paragnqibs  (b)(4)  (iii)  through  (vi)  would 
be  redesignated  as  (b)(4)  (ii)  through  (v). 
These  changes  will  clarify  that  Federal 
funding  is  available  for  necessary 
expenditures  of  providing  IV-D  services 
in  Medicaid-only  and  former  AFDC 
cases. 

OCSE  proposes  to  revise 
§304.20(bKl),  which  specifies  which 
administrative  fimctions  are 


reimbursable  under  the  State  IV-D  plan, 
by  adding  a  new  9  304.20{b)(l)(ix)  to 
address  the  establishment  of  agreements 
with  Medicaid  agencies  necessary  to 
carry  out  required  IV-D  activities. 
Paragraph  (b)(l)(ix)  would  specify  that 
Federal  funding  is  available  for 
expenditiues  incurred  in  the 
establishment  of  agreements  with 
Medicaid  agencies  necessary  to  carry 
out  required  IV-D  activities.  Such 
agreements  could  establish  criteria  for 

(1)  Referring  cases  to  the  IV^  ageacy; 

(2)  reporting  on  a  timely  basis 
information  necessary  to  the 
determination  and  redetermination  of 
eligibility  for  Medicaid:  (3)  determining 
if  individuals  are  cooperating 
adequately;  and  (4)  transferring  support 
collections  from  the  IV-D  agency  to  the 
Medicaid  agency  in  accordance  with 
proposed  9  302.51(e). 

These  agreements  are  not  to  be 
confused  with  cooperative  agreements 
with  Medicaid  agencies  under  Subpart 
A  of  Part  306.  The  agreements  addressed 
in  paragraph  (b)(l)(ix).  as  proposed, 
should  cover  only  those  activities 
necessary  for  the  IV-D  agency  to  carry 
out  its  required  functions  for  Medicaid- 
only  cases  under  the  FV-D  plan. 

Finally,  OCSE  proposes  to  add  a  new 
9  304.20(b)(4)(vi)  to  clarify  that  Federal 
funding  under  the  IV-D  program  is 
available  for  costs  incurred  in  malting 
the  Medicaid  agency  aware  of  amounts 
collected  and  distributed  to  the  family 
for  the  purposes  of  determining 
eligibility  for  Medicaid. 

45  CFR  Part  305 

We  are  not  including  any  revisions  to 
Part  305,  which  governs  the  audit  of 
State  IV-D  programs,  in  this  proposed 
regulation  since  we  are  in  the  process  of 
revising  Part  305  under  separate 
proposed  regulations  as  part  of  a  plan  to 
eliminate  redundancy  in  Part  305  as  it 
relates  to  odter  title  IV-D  regulations. 
We  would  audit  State  IV-D  program 
performance  in  providing  services  in 
former  AFDC  cases  and  Medicaid-only 
cases  by  measuring  compliance  vyith 
applicable  Federal  requirements  in  the 
title  IV-D  regulations. 

45  CFR  Part  306 

We  propose  to  revise  45  CFR  Part  306 
to  clarify  that  IV-D  agencies  must 
provide  medical  support  enforcement 
services  in  Medicaid-only  and  former 
AFDC  cases  in  accordance  with  the 
requirements  of  Subpart  B.  A  IV-D 
agency  may  provide  required  medical 
support  enforcement  services,  in 
addition  to  other  services  which  are  not 
mandatory,  as  pert  of  a  cooperative 
agreement  with  tbe  Medicaid  agency 
under  Subpart  A,  as  long  as  all  program 


requirements  governing  medical  support 
enforcement  are  met  For  example,  a  IV- 
D  agency  may  collect  support 
designated  in  a  support  order  as  a 
specific  dollar  amount  for  medical 
purposes  (a  mandatory  service),  as  well 
as  seek  health  insurance  payments 
(which  is  not  a  required  IV-D  activity) 
under  a  cooperative  agreement  wi;h  the 
Medicaid  agency  under  Subpart  A. 
Therefore,  a  IV-i)  agency  is  not 
precluded  from  meeting  program 
requirements  through  cooperative 
agreement  with  the  Medicaid  agency. 
However,  in  accordance  with 
9  304.23(g).  Federal  funding  under  the 
IV-D  program  is  not  available  for 
medical  support  enforcement  activities 
performed  under  a  cooperative 
agreement  with  a  Medicaid  agency 
under  Subpart  A. 

OCSE  proposes  to  revise  S  306.50. 
v,ihich  requires  IV-D  agencies  to  secure 
medical  support  information,  and 
S  306.51,  which  sets  forth  requirements 
regarding  securing  and  enforcement  of 
medical  support  obligations,  by 
substituting  the  phrase  "an  assisgnmect 
as  defined  in  9  301.1  of  this  chapter  is  i.i 
effect"  for  "ao  assigmnent  is  in  effect 
under  9  232.11  of  this  title  or  section 
471ia)(17)  of  the  Act"  in  both  9  3C6.50(a) 
and  9  3C6.51(b).  OCSE  also  proposes  to 
revise  9  306.50(b]  by  replacing  the  words 
"applies  for"  with  the  words  "is  eligible 
for"  inunediately  before  the  words 
"services  under  9  30Z33". 

We  propose  to  revise  9  306.51(c)  to 
clarify  when  notice  and  services  under 
9  306.51  must  be  provided  in  non-AFDC 
cases.  Section  306.51(c)  would  provide 
that  the  IV-D  agency  shall  inform  an 
individual  who  is  eligible  for  services 
under  9  302.33  that  medical  support 
enforcement  services  are  available  and 
shall  provide  the  services  specified  in 
9  306.51(b): 

(1)  If  an  individual  eligible  for  services 
under  9  302.33  is  a  Medicaid  applicant 
or  recipient  or 

(2)  with  the  consent  of  the  individual 
who  is  eligible  for  seriices  under 

9  302.33  and  is  not  a  Medicaid  applicant 
or  recipient,  except  that  health 
insurance  iiiformation  shall  not  be 
transmitted  to  the  Medicaid  agency. 
All  of  the  foregoing  revisions  are 
proposed  to  clarify  that  IV-D  agencies 
must  provide  medical  support 
enforcement  services  to  Medicaid-only 
and  former  AFDC  cases,  in  accordance 
with  §§306.50  and  306.51. 

Regulatory  Flexibility  Analysis 

The  Secretary  certifies,  under  5  U.S.C. 
605(b),  as  enacted  by  the  Regulatory 
Flexibihty  Act  (Pub.  L.  96-354),  that  this 
regulation  will  not  result  in  significant 
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impact  on  a  substantial  number  of  small 
entities.  The  primary  inpact  is  on  State 
governments  and  political  subdivisions 
and  we  believe  that  this  impact  will  be 
nominal  because  the  proposal  merely 
extends  the  provision  of  IV-D  services 
to  Medicaid-only  applicants  and 
recipients  and  eliminates  the 
requirement  that  these  applicants  and 
recipients  file  an  application  and  pay  an 
application  fee.  This  proposal  also 
eliminates  a  mandatory  transitional 
five-month  period  between  the  end  of 
AFDC  eligibility  and  transfer  of  a  former 
AFDC  case  to  non-AFDC  status. 

This  automatic  provision  of  IV-D 
services  to  certain  families  will  not 
increase  the  IV-D  caseloads  in  the 
States  because  most  of  the  aff^ected 
individuals  are  already,  or  would  have 
become,  non-AFDC  IV-D  recipients 
anyway  by  applying  for  services  and 
paying  the  application  fee,  or  by  being 
automatically  converted  to  non-AFDC 
status  after  the  transitional  fiv6-month 
period  ended. 

Executive  Order  12291 

The  Secretary  has  determined,  in 
accordance  with  Executive  Order  12291, 
that  this  rule  does  not  constitute  a 
"major"  rule.  A  major  rule  is  one  that  is 
likely  to  result  in: 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  import 
markets. 

The  proposal  is  expected  to  have  an 
insignificant  impact  on  State  and 
Federal  expenditures  because  the 
proposal  merely  requires  the  provision 
of  IV-D  services  to  Medicaid-only 
applicants  and  recipients  without  filing 
an  application  or  paying  an  application 
fee  and  automatically  transfers  former 
AFDC  cases  to  non-AFDC  status  by 
eliminating  a  mandatory  five-month 
transitional  period  during  which  they 
received  the  same  services.  This 
clarification  will  not  significantly 
increase  the  IV-D  caseloads  in  the 
States  because  most  of  the  affected 
individuals  are  already  receiving  IV-D 
services  or  would  have  become  IV-D 
cases  under  former  procedures.  These 
requirements  merely  eliminate  the  need 
to  apply  for  services  and  pay  the 
application  fee  in  Medicaid-only  case 
and  eliminate  a  transitional  five-month 
period  during  which  services  were 


provided  in  former  AFDC  cases  before 
those  cases  were  automatically 
transferred  to  non-AFDC  status. 

List  of  Subjects 

45  CFR  Porta  301,  303.  304 

Child  support,  Grant  programs/social 
programs.  Reporting  and  recordkeeping 
requirements. 

45  CFR  Part  3(^ 

Child  support.  Grant  programs/social 
programs.  Reporting  and  recordkeeping 
requirements.  Unemployment 
compensation. 

45  CFR  Part  306 

Child  support.  Grant  programs/social 
programs,  Medicaid.  Reporting  and 
recordkeeping  requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.783,  Child  Support 
Enforcement  Program] 

Dated:  November  17, 1988. 
Wayne  A.  Stanton, 
Director,  Off  ice  of  Child  Support 
Enforcement. 

Approved:  December  29. 1988. 
Otis  R.  Bowen, 
Secretary. 

For  the  reasons  set  out  in  the 
preamble.  45  CFR  Parts  301  through  304 
and  Part  306  are  proposed  to  be 
amended  as  follows: 

PART  301— {AMENDED] 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  S51  through  esa  660, 
664.  666.  667.  1302. 1396a(a}(25].  1396b(d](2). 
13g6b(o).  139eb(p]  and  139ek. 

2.  Section  301.1  is  amended  by  adding 
the  definitions  of  the  terms  "Assigned 
support  obligation"  and  "Assignment" 
after  the  definition  of  the  term 
"Applicable  matching  rate",  and  adding 
the  definition  of  the  term  "Medicaid- 
only  applicant  or  recipient";  after  the 
definition  of  the  term  "IV-D  Agency"  to 
be  read  as  follows: 

S  301.1    General  definitions. 

•        *        •        *        * 

"Assigned  support  obligation"  means, 
unless  otherwise  specified,  any  support 
obligation  which  has  been  assigned  to 
the  State  under  S  232.11  of  this  chapter 
or  section  471(a){17)  of  the  ActiOr  any 
medical  support  obligation  or  payment 
for  medical  care  from  any  third  party 
which  has  been  assigned  to  the  State 
under  42  CFR  433.146. 

"Assignment"  means,  unless 
otherwise  specified,  any  assignment  of 
rights  to  support  under  S  232.11  of  this 
chapter  or  section  471(a)(17)  of  the  Act, 
or  any  assignment  of  ri^ts  to  medical 


support  and  to  payment  for  medical  care 
from  any  third  party  under  42  CFR 

433.146.. 

•        •        •        *        • 

"Medicaid-only  applicant  or 
recipient"  means  any  individual  who 
has  been  determined  eligible  for  or  is 
receiving  Medicaid  under  title  XIX  of 
the  Act  but  not  AFDC  under  tide  IV-A 
of  the  Act. 


PART  302— {AMENDED] 

1.  The  authority  citation  for  Part  302 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  568,  660. 
664.  666. 667. 1302. 1396a(a)(25).  1396b(d](2]. 
13geb(o).  1396b(p)  and  1396k. 

2.  Section  302.31  is  amended  by 
revising  paragraphs  (a)(1)  and  the  first 
sentence  of  (a)(2).  (b)  and  the  first 
sentence  of  (c)  to  read  as  follows: 

S302.31    EstabNsMng  patennity  and 
securing  euppoct. 

*        •        •        *        • 

(a)  •  *  • 

(1)  In  the  case  of  a  child  bom  out  of 
wedlock  with  respect  to  whom  an 
assignment  as  defined  in  S  301.1  of  this 
chapter  is  effective,  to  establish  the 
paternity  of  such  child;  and 

(2)  In  the  case  of  any  individual  with 
respect  to  whom  an  assignment  as 
defined  in  S  301.1  of  this  chapter  is 
effective,  to  secure  support  for  a  child  or 
children  from  any  person  who  is  legally 
liable  for  such  support,  using  State  laws 
and  reciprocal  arrangements  adopted 
with  other  States  when  appropriate. 


(b)  Upon  receiving  notice  from  the  IV- 
A,  IV-E  or  Medicaid  agency  that  there 
has  been  a  claim  of  good  cause  for 
failure  to  cooperate,  the  IV-D  agency 
will  suspend  all  activities  to  establish 
paternity  or  secure  suport  until  notified 
of  a  Hnal  determination  by  the 
appropriate  agency. 

(c)  The  IV-D  agency  will  not 
undertake  to  establish  paternity  or 
secure  support  in  any  case  for  which  it 
has  received  notice  from  the  FV-A,  IV-E 
or  Medicaid  agency  that  there  has  been 
a  finding  of  good  cause  unless  there  has 
been  a  determination  by  the  appropriate 
agency  that  support  enforcement  may 
proceed  without  the  participation  of  the 
caretaker  or  other  relative.  *  /  * 

§302.32    [Amended] 

3.  Section  302.32  is  amended  by 
replacing  the  reference  to 
"S  302.51(e)(1)"  in  the  last  sentence  of 
paragraph  (b)  with  "8  302.33". 


4.  Section  302.33  is  amended  by 
revising  the  title  and  paragraphs  (a), 
(d)(l)(ii).  (d)(5).  and  (e)  to  read  as 
follows: 

§302.33    Services  to  Individuals  not 
receiving  AFDC  or  title  IV-E  foster  care 
sssistance. 

(a)  Availability  of  services.  (1)  The 
State  plan  must  provide  that  the 
services  established  under  the  plan  shall 
be  made  available  to  any  individual 
who: 

(i)  Has  not  been  determined  eligible 
for  or  is  not  receiving  assistance  under 
the  AFDC,  the  title  IV-E  foster  care,  or 
Medicaid  programs  who  files  an 
application  for  the  services  with  the  IV- 
D  agency.  In  an  interstate  case,  only  the 
initiating  State  may  require  an 
application  under  diis  section;  or 

(ii)  Is  a  Medicaid-only  applicant  or 
recipient;  or 

(iii)  Is  no  longer  eligible  for  assistance 
under  the  AFDC  program. 

(2)  The  State  may  not  require  an 
application,  other  request  for  services  or 
an  application  fee  from  any  individual 
who  is  eligible  to  receive  services  under 
paragraphs  (a)(1)  (ii)  and  (iii)  of  this 
section. 

(3)  The  State  may  not  charge  fees  or 
recover  costs  from  any  individual  who  is 
eligible  to  receive  services  imder 
paragraph  (a)(l)(ii)  of  this  section. 

(4)  Whenever  a  family  is  no  longer 
eligible  for  assistance  under  the  State's 
AFDC  program,  the  IV-J3  agency  must 
notify  the  family  that  services  will  be 
continued  unless  the  IV-D  agency  is 
notifled  to  the  contrary  by  a  family 
which  has  not  been  determined  eligible 
for  or  is  not  receivng  Medicaid.  The 
notice  must  inform  the  family  of  the 
consequences  of  continuing  to  receive 
IV-D  services,  including  the  available 
services  and  the  State's  fees,  cost 
recovery  and  distribution  policies.  A 
family  no  longer  eligible  for  AFDC 
which  continues  to  be  eligible  for  or  is 
receiving  Medicaid  must  be  notified  that 
it  may  not  refuse  IV-D  services  for 
Medicaid  eligible  dependents  as  long  as 
they  continue  to  be  eligible  for  or  to 
receive  Medicaid. 

•        *        »        •        » 

(d)  *  •  * 

(1)  *  •  * 

(ii)  From  the  individual  who  is 
receiving  IV-D  services  under  paragraph 
(a)(l)(i),  or  paragraph  (a)(l)(iii)  of  this 
section,  but  only  after  Medicaid 
eligibility  ends,  either  directly  or  from 
the  support  collected  on  behalf  of  the 
individual,  but  only  if  the  State  has  in 
effect  a  procedure  for  informing  all 
individuals  authorized  within  tiie  State 
to  establish  an  obligation  for  support 
that  the  State  will  recover  costs  from  the 


individual  receiving  IV-D  services  under 
paragraphs  {a)(l)  (i)  and  (iii)  of  this 
section. 
***** 

(5)  If  a  State  elects  to  recover  costs 
under  this  section,  the  IV-D  agency 
must  notify,  consistent  with  the  option 
selected,  either  the  individual  who  is 
receiving  IV-D  services  under  paragraph 
(a)(1)  (i)  or  (iii)  of  this  section,  or  the 
individual  who  owes  a  support 
obligation  that  such  recovery  will  be 
made.  In  an  interstate  case,  the  IV-D 
agency  where  the  case  originated  must 
notify  the  individual  receiving  IV-D 
services  of  the  States  that  recover  costs. 
***** 

(e)  Assignment.  (1)  The  IV-D  agency 
may  take  an  assignment  of  support 
rights  not  already  assigned  to  the  State 
from  an  individual  receiving  services 
under  this  section.  However,  an 
assignment  by  an  individual  under  this 
section  does  not  constitute  an 
assignment  as  deflned  in  §  301.1  of  this 
chapter  and  may  not  be  a  condition  of 
eligibility  for  services  under  this  section. 

(2)  Before  the  recipient  of  IV-D 
services  under  this  section  makes  an 
assignment  of  support  rights,  the  IV-D 
agency  shall  inform  the  individual  that 
the  assignment  is  not  a  condition  of 
eligibility  for  services  under  this  section. 

5.  Section  302.50  is  amended  by 
revising  paragraphs  (a)  and  (e)  to  read 
as  follows: 

§302.50    Support  ol>Hgations. 
***** 

(a)  An  assignment  of  support  rights,  as 
defined  in  S  301.1  of  this  chapter, 
constitutes  an  obligation  owed  to  the 
State  by  the  individual  responsible  for 
providing  such  support.  Such  obligation 
shall  be  established  by: 

(1)  Order  of  a  court  of  competent 
jurisdiction;  or 

(2)  Other  legal  process  as  established 
by  State  laws,  such  as  an  administrative 
hearing  process  or  a  legally  enforceable 
and  binding  agreement. 
***** 

(e)  No  portion  of  any  amounts 
collected  which  represent  an  assigned 
support  obligation  defined  under  §  301.1 
of  this  chapter  may  be  used  to  satisfy  a 
medical  support  obligation  unless  the 
court  or  administrative  order  designates 
a  specific  dollar  amount  for  medical 
purposes. 
***** 

6.  Section  302.51  is  amended  by 
revising  paragraphs  (e)  and  (f)(4)  to  read 
as  follows: 

§  302.51    Distribution  of  support 
coiiectlons. 


(e)  The  amounts  collected  by  the  IV-D 
agency  which  represent  specific  dollar 
amounts  designated  in  the  support  order 
for  medical  purposes  that  have  been 
assigned  to  the  State  under  42  CFR 
433.146  shall  be  forwarded  to  the 
Medicaid  agency  for  distribution  under 
42  CFR  433.154.  This  requirement  shall 
not  apply  to  such  collections  for  any 
month  after  the  month  in  which  the 
individual  ceases  to  be  eligible  for 
Medicaid. 

(f)  *  *  * 

(4)  For  those  case  in  which  collections 
are  authorized  under  §  302.33(a)(l)(iii), 
priority  shall  be  given  to  collection  of 
current  support. 

7.  Section  302.70(a)(3)  is  revised  to 
read  as  follows: 

§302.70    Required  State  laws. 

(a)  *  *   * 

(3)  Procedures  for  obtaining  overdue 
support  from  State  income  tax  refunds 
on  behalf  of  individuals  receiving  IV-D 
services,  in  accordance  with  the 
requirements  set  forth  in  §  303.102  of 
this  chapter 


PART  303— (AMENDED] 

1.  The  authority  citation  for  Pa'-t  MJ3 
continues  to  read  as  follows: 

AutiK>rit>':  42  U.S.C.  651  through  RSS.  6Ga 
663.  664,  666.  667.  1302. 1396a(a)(25). 
1396b(d)(2),  1396b(o).  1396b(pl  and  1396!kJ. 

2.  Section  303.10(b)(2)  is  revised  to 
read  as  follows: 

§  303. 1 0    Procediaes  for  case  assessment 
and  prioritization. 

***** 

(b)  *  •  * 

(2)  Include  all  of  its  cases  in  the 
system. 


§303.52    (Amended) 

3.  Section  303.52(a)  is  amended  by 
removing  the  words  "and  collections 
made  under  §  302.51(e)  of  this  chapter" 
at  the  end  of  the  definition  of  "non- 
AFDC  collections". 

4.  Section  303.71  is  amended  by 
revising  the  last  sentence  in  paragraph 
(b)  and  revising  paragraph  (c)(5)  to  read 
as  follows: 

§  303.7 1    Requests  for  fuN  collection 
services  by  ttte  Secretary  o<  tfie  Tressury. 

***** 

(b)  *  *  *  Requests  may  be  made  on 
behalf  of  families  who  make 
assignments  as  defined  in  §  301.1  of  this 
chapter  and  on  behalf  of  families 
receiving  services  under  §  302.33. 

(c)  •  •  • 
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(5)  Only  the  State  that  has  taken  an 
assignment  as  defined  in  S  301.1  of  this 
chapter  or  an  application  or  referral 
under  §  302.33  of  this  chapter  may 
request  IRS  collection  services  on  behalf 
of  a  given  case. 

•  •  •  *  * 

5.  Section  303.72  is  amended  by 
revising  paragraphs  (a)(1)  and  (3) 
introductory  test,  (h)  (1).  (3),  and  (4)  and 
(i)(2)  to  read  as  follows: 

§303.72    RaquMtaforcoltoctionofpaat- 
diM  support  by  Ftderai  tax  refund  off mL 

(a)  *  •  * 

(1)  There  has  been  an  assignment  of 
the  support  rights  under  S  232.11  of  this 
title  or  section  471(a)(17)  of  the  Act  to 
the  State  making  the  request  for  offset  or 
the  IV-D  agency  is  providing  services 
under  9  302.33  of  this  chapter. 

•  «        *        •        * 

(3)  For  support  owned  in  cases  where 
the  IV-D  agency  is  providing  IV-D 
services  under  S  302.33  of  this  chapter 

•  *        •        *        • 

(h)  Distribution  of  collections.  (1) 
Collection*Veceived  by  the  IV-D  agency 
as  a  result  of  refund  offset  to  satisfy 
AFDC  or  non-AFDC  past-due  support 
shall  be  distributed  as  past-due  support 
as  required  under  S  302.51(b)  (4)  and  (5) 

and  (e)  of  this  chapter. 

•  •        •        •        * 

(3)  The  IV-D  agency  must  inform 
individuals  receiving  services  under 

S  302.33  of  this  chapter  in  advance  that 
amounts  offset  will  be  applied  first  to 
satisfy  any  past-due  support  which  has 
been  assigned  to  the  State  under 
S  232.11  of  this  title.  42  CFR  433.146.  or 
section  471(a)(17)  of  the  Act  and 
submitted  for  Federal  tax  refund  offset. 

(4)  If  the  amount  collected  is  in  excess 
of  the  amounts  required  to  be 
distributed  under  SS  302.51(b]  (4)  and  (5) 
and  (e)  or  302.52(b)  (3)  and  (4)  of  this 
chapter,  the  IV-D  agency  must  repay  the 
excess  to  the  absent  parent  whose 
refund  was  offset  or  to  the  parties  filing 
a  joint  return  within  a  reasonable  period 
in  accordance  with  State  law. 

•  •        •        •        • 

(i)  •  *  * 

(2)  The  State  IV-D  agency  may  charge 
an  individual  who  is  receiving  services 
under  (  302.33(a)(1)  (i)  or  (iii)  of  this 
chapter  a  fee  not  to  exceed  S25  for 
submitting  past-due  support  for  Federal 
tax  refund  offset.  The  State  must  inform 
the  individual  in  advance  of  the  amount 

of  any  fee  charged. 

•  *        •        *        « 

6.  Section  303.102  is  amended  by 
revising  paragraphs  (a)(1).  (c).  (f)  and 
(g)(l]  (>)  through  (iii),  and  adding 
paragraph  (8)(l)(iv)  to  read  as  follows: 


S  303. 1 02    Coilcetion  of  overdue  support 
by  Stat*  Incom*  tax  refund  offset 

(a)  •  •  * 

(1)  There  has  been  an  assignment  of 
the  support  obligation  under  S  232.11  of 
this  title  or  section  471(a)(17)  of  the  Act 
or  the  rV-D  agency  is  providing  services 
under  S  302.33  of  this  chapter,  and 
***** 

(c)  Notice  to  custodial  parent.  When 
overdue  support  is  submitted  for  State 
tax  refund  offset,  the  IV-D  agency  must 
inform  individuals  receiving  services 
under  S  302.33  of  this  chapter  in 
advance: 

(1)  That,  for  cases  in  which  medical 
support  rights  have  been  assigned  under 
42  CFR  433.146.  and  amounts  are 
collected  which  represent  specific  dollar 
amounts  designated  in  the  support  order 
for  medical  purposes,  amounts  offset 
will  be  distributed  under  S  302.51(e)  of 
this  chapter  and 

(2)  If  amounts  offset  will  be  applied 
first  to  satisfy  any  past-due  support 
which  has  been  assigned  to  the  State 
under  S  232.11  of  this  title  or  section 
471(a)(17}  of  the  Act. 
***** 

(f)  Fee  for  certain  cases.  The  State  IV- 
D  agency  may  charge  an  individual  who 
is  receiving  services  under  S  302.33(a)(l] 
(i)  and  (iii)  of  this  chapter  a  reasonable 
fee  to  cover  the  cost  of  collecting  past- 
due  support  using  State  tax  refund 
offset.  The  State  must  infor.-n  the 
individual  in  advance  of  the  amount  of 
any  fee  charged. 

(g)  •  •  * 
(1)  *  *  • 

(i)  For  an  AFDC  case,  under 

S  302.51(b)  (4)  and  (5)  and  (e)  of  this 
chapter 

(ii)  For  a  foster  care  maintenance 
case,  under  §  302.52(b)  (3)  and  (4)  of  this 
chapter;  and 

(iii)  For  a  non-AFDC  case,  except  as 
specified  in  paragraph  (g)(l)(iv)  of  this 
section,  by  paying  offset  amounts  to  the 
family  first  or  using  them  first  to 
reimburse  the  State,  depending  on  the 
State's  method  for  distributing  arrearage 
collections  in  non-AFDC  cases. 

(iv)  For  cases  in  which  medical 
support  rights  have  been  assigned  under 
42  CFR  433.146.  and  amounts  are 
collected  which  represent  specific  dollar 
amounts  designated  in  the  support  order 
for  medical  purposes,  under  S  302.51(e) 
of  this  chapter. 


PART  304— (AMENDED] 

1.  The  authority  citation  for  Part  304 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  655.  657. 
1302. 1396a(a](25).  139eb(dl(2].  13fl6b(o). 
139eb[p).  and  1396(k). 


2.  Section  304.20  is  amended  by 
revising  paragraph  (a)(1);  deleting 
paragraph  (a)(2)  and  redesignating 
paragraphs  (a)  (3)  and  (4)  as  paragraphs 
(a)  (2)  and  (3);  adding  paragraph 
(b)(l)(ix);  removing  paragraph  (b)(4)(ii); 
redesignating  paragraphs  (b)(4)  (iii) 
through  (vi)  as  paragraphs  (b)(4)  (ii) 
through  (v);  and  adding  a  new  (b)(4)(vi) 
to  read  as  follows: 

§304.20    AvaNablilty  and  rate  Of  Federal 
flnancM  participation. 

(a)  *  *  * 

(1)  Necessary  expenditures  under  the 
State  title  IV-D  plan  for  the  support 
enforcement  services  and  activities 
specified  in  this  section  and  S  304.21 
provided  to  individuals  from  whom  an 
assignment  of  support  rights  as  defined 
in  S  301.1  of  this  chapter  has  been 
obtained; 
***** 

(b)  *  •  • 

(1)  •  •  * 

(ix)  The  establishment  of  agreements 
with  Medicaid  agencies  necessary  to 
carry  out  required  IV-D  activities  and  to 
establish  criteria  for. 

(A)  Referring  cases  to  the  IV-D 
agency; 

(B)  Reporting  on  a  timely  basis 
information  necessary  for  the 
determination  and  redetermination  of 
eligibility  for  Medicaid; 

(C)  Determining  if  individuals 
receiving  Medicaid  are  cooperating 
adequately; 

(DJ  Transferring  collections  from  the 
IV-D  agency  to  the  Medicaid  agency  in 
accordance  with  S  302.51(e)  of  this 

chapter. 

***** 

(4)  *   •   • 

***** 

(vi)  Making  the  Medicaid  agency 
aware  of  amounts  collected  and 
distributed  to  the  family  for  the 
purposes  of  determining  eligibility  for 
assistance  under  the  state  XIX  plan. 


PART  306-[  AMENDED] 

1.  The  authority  citation  for  Part  306 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  652,  654(4)(B).  654(5). 
1302. 1396a(a)(25),  1396b(d)(2).  1396b(o). 
139eb(p).  and  1396(k). 

2.  Section  306.50  is  amended  by 
revising  the  introductory  text  in 
paragraphs  (a)  and  (b)  to  read  as 
follows: 

§  306.50    Securing  medical  support 
Information. 

(a)  If  the  IV-A  or  IV-E  agency  does 
not  provide  the  information  specified  in 
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this  paragraph  to  the  Medicaid  agency 
and  if  the  information  is  available  or 
can  be  obtained  in  a  IV-D  case  for 
which  an  assignment  as  defined  under 
5  301.1  of  this  chapter  is  in  effect,  the 
IV-D  agency  shall  obtain  the  following 
information  on  the  case: 
•        *        »        *        * 

(b)  When  an  individual  is  eligible  for 
services  under  §  302.33  of  this  chapter, 
the  rV-D  agency  shall  inform  the 
invididual  that  medical  support 
enforcement  services  are  available  and 
shall  secure  the  information  specified  in 
paragraph  (a)  of  this  section: 
***** 

3.  Section  306.51  is  amended  by 
revising  the  introductory  text  in 
paragraph  (b)  and  revising  paragraph  (c) 
to  read  as  follows: 

§  306.51    Securing  and  enforcing  medical 
support  obligations. 
***** 

(b)  With  respect  to  cases  for  which 
there  is  an  assignment  as  defined  in 

S  301.1  of  this  chapter  in  effect,  the  IV-D 
agency  shall: 

***** 

(c)  The  IV-D  agency  shall  inform  an 
individual  who  is  eligible  for  services 
under  §  302.33  of  this  chapter  that 
medical  support  enforcement  services 
are  available  and  shall  provide  the 
services  speciHed  in  paragraph  (b)  of 
this  section: 

(1)  If  an  individual  eligible  for  services 
under  §  302.33  is  a  Medicaid  applicant  or 
recipient;  or 

(2)  With  the  consent  of  the  individual 
who  is  eligible  for  services  under 

§  302.33  and  is  not  a  Medicaid  applicant 
or  recipient,  except  that  health 
insurance  information  shall  not  be 
transmitted  to  the  Medicaid  agency. 
***** 

[FR  Doc.  89-12313  Filed  5-22-89;  8:45  am) 

■tLUNQ  CODE  41SIMM-« 


Rules 


223o3 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  89-108,  RM-6606] 

Radio  Broadcasting  Services;  Sonora, 
CA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  on  behalf 
of  H  Group.  Inc..  licensee  of  Station 
KZSQ-FM.  Channel  224A.  Sonora. 
California,  seeking  the  substitution  of 


Channel  224B1  for  Channel  224A  and 
modification  of  its  license  accordingly. 
Additionally,  an  increase  in  the  site 
restriction  on  Channel  223A  at  Atwater. 
CA,  is  proposed  to  accommodate  the 
proposal.  Reference  coordinates  used 
for  Channel  224B1  at  Sonora  are  37-58- 
00  and  120-06-59.  while  those  used  for 
Channel  223A  at  Atwater  are  37-1&-05 
and  120-35-38. 

DATES:  Comments  must  be  filed  on  or 
before  July  6, 1989,  and  reply  comments 
on  or  before  July  21, 1989. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  ser\'e  the 
petitioner's  counsel,  as  follows: 
Meredith  S.  Senter.  Jr.  and  Stephen  D. 
Baruch,  Esqs.,  Leventhal.  Senter  & 
Lerman.  2000  K  St..  NW.,  Suite  600. 
Washington,  DC  20006-1809. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-108,  adopted  May  3. 1989.  and 
released  May  15. 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street,  NW..  Suite  140. 
Washington,  DC.  20037. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Karl  A.  Kensinger, 

Chief.  .Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[¥R  Doc.  89-12236  Filed  5-22-89  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  89-110,  RM-«639) 

Radio  Broadcasting  Services;  Harlem, 
Georgia 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  docimient  requests 
comments  on  a  petition  by  TM 
Broadcasting,  proposing  the  allotment  of 
Channel  236A.  to  Hariem.  Georgia,  as 
that  community's  first  local  FM  ser\  ice. 
The  coordinates  for  the  proposed 
allotment  are  North  Latitude  33-24-54 
and  West  Longitude  82-18-42. 
DATES:  Comments  must  be  filed  on  or 
before  July  6. 1989,  and  reply  comments 
on  or  before  July  21, 1989. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  John  M.  Spencer. 
Leibowitz  and  Spencer.  3050  Biscayne 
Blvd.,  Suite  501,  Miami.  Florida  33137. 
(Counsel). 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  JS  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-110,  adopted  May  3. 1989,  and 
released  May  15. 1989.  The  full  text  (?f 
this  Commission  decision  available  fur 
inspection  and  copying  during  normnl 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  .\VV.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Propost'd 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 
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Federal  Communication*  Commission. 

Karl  A.  Kaosingar. 

Chief.  AHocationt  Branch,  Policy  andRulei 

Division,  Mass  Media  Bureau. 

(FR  Doc.  89-12242  Filed  S-22-l»:  &-45  am] 

■nxMO  COM  tTit-ei-ii 

(MM  Docket  No.  MM-M-86;  FCC  n-Tt] 

47  CFR  Part  73 

Dealgnation  of  a  Standard  Algorithm 
for  Propagation  Pradlction  In  the  FM 
and  TV  Broadcaet  Servlcee 

AQINCV:  Federal  Conununications 
Commission. 

action:  Proposed  rule:  withdrawal. 

auMKunv:  The  Commission  declines  to 
designate  its  computer  algorithm  as  a 
replacement  for  visual  graphs  now  used 
for  propagation  predictions  in  the  FM 
and  TV  broadcast  services.  This  action 
is  necessary  to  spare  the  public 
unnecessary  expense  in  conforming 
computer  algorithms  to  the 
Commission's,  when  there  is  likelihood 
that  the  latter  will  not  continue  in  use 
for  a  sufficient  length  of  time.  The  effect 
of  this  action  is  to  retain  the  current 
policy  of  allowing  the  public  to  use  any 
algorithms  deemed  expedient  pending 
development  of  an  improved  method  of 
propagation  prediction. 

AODRISS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
POR  PUMTHKR  INFOIIMATKM  CONTACT: 
Hank  VanOeursen,  Mass  Media  Biuvau, 
(202)  632-9660. 

•UFPLIMINTAIIV  IfffeomiATION:  The 

following  is  a  synopsis  of  the 
Commission's  Report  and  Order  in  MM 
Docket  No.  88-56  adopted  February  22. 
1989  and  released  May  16, 1988. 

The  full  text  of  this  Commission  order 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington.  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  (202)  857-3800, 
2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037. 

Summary  of  Report  and  Order 

1.  The  allocation  and  assignment  of 
FM  and  TV  stations  relies  heavily  upon 
predicted  signal  strength  levels  to 
estimate  how  a  new  or  modified  facility 
would  impact  existing  stations.  FCC 
Rules  require  that  these  predictions  be 
obtained  by  reading  curves  drawn  on 
graph  paper  which  take  into  account  the 
radiated  power,  antenna  height,  and 
distance  from  the  antenna.  This  is  a 


laborious  task  that  suffers  from  a 
relative  lack  of  precision  and  speed 
compared  to  modem  computerized 
methods.  To  provide  ■  substantial 
savings  in  human  resources  over  the 
current  manual  graphic  method  of 
prediction,  the  FCC.  in  the  Notice  of 
Proposed  Rule  Making  (summarized  in 
53  FR  6677,  March  2, 1968),  proposed  to 
evaluate  FM  and  TV  engineering 
appUcations  using  its  computer 
algorithm  to  predict  signal  strength 
levels. 

2.  Responses  to  that  proposal  indicate 
that  the  Commission's  algorithm, 
although  suitable  for  large  mainframe 
computers,  is  very  complex  and  would 
be  impractical  for  many  typical  personal 
computers  owned  by  applicants  and 
consultants.  Commenters  suggested  that 
a  preferred  approach  would  be  to  select 
a  new  and  less  complex  algorithm  based 
upon  a  greater  number  of  reference 
points.  Selection  of  another  algorithm, 
however,  would  require  further 
rulemaking  and  could  also  involve  a 
large  expenditure  of  resources  by  both 
the  Commission  and  the  public.  Pursuit 
of  that  approach  does  not  appear  fruitful 
at  this  time.  Accordingly,  the 
Commission  terminates  this  proceeding 
without  action. 

3.  Because  this  action  makes  no 
change  in  the  way  applications  for 
broadcast  stations  must  be  completed  or 
in  the  way  such  applications  will  be 
processed  by  the  Commission's  staff, 
and  does  not  impose  a  new  public 
reporting  burden  or  information 
collection  requirement,  no  final 
regulatory  flexibility  analysis  is 
necessary  and  there  is  no  impact  in 
terms  of  the  requirements  of  the 
Paperwork  Reduction  Act 

4.  Accordingly,  //  ia  ordered  That 
pursuant  to  authority  contained  in 
sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  this  proceeding  is  terminated. 

Ust  of  SubjecU  in  47  CFR  Part  73 

Radio  Broadcasting,  Television 
broadcasting. 

Federal  Communications  Commission. 
Donna  R.  Searcy. 

Secretary. 

[FR  Doc.  89-12236  Filed  05-22-69;  8:45  am] 
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47  CFR  Part  73 

(MM  Docket  Na  SV-IM,  RM-e642] 

Television  Broadcasting  Services;  Sun 
Valley,  ID 

AOENCv:  Federal  Communications 
Commssion. 


ACTION:  Proposed  rule. 


summary:  This  document  requests 
comments  on  a  petition  by  Sun  Valley 
Television  proposing  the  allotment  of 
VHF  Television  Channel  5  to  Sun 
Valley,  Idaho  as  its  first  commercial 
television  service.  The  allotment  can  be 
made  in  compliance  with  9  73.610  of  the 
Commission's  Rules.  The  coordinates  for 
this  allotment  are  43-41-48  and  114-21- 
00.  This  proposal  is  not  affected  by  the 
freeze  on  television  allotments,  or 
applications. 

DATES:  Comments  must  be  filed  on  or 
before  July  6. 1989,  and  reply  comments 
on  or  before  July  21. 1989. 

address:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  John  P.  Bankson, 
Jr.,  Hopkins.  Sutter.  Hamel  &  Park,  888 
16th  Street,  NW.,  Washington,  DC  20006 
(Attorney). 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMA'HON:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-109,  adopted  May  3, 1989,  and 
released  May  15, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street,  NW..  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments, 
see  47  CFR  1.204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 


Federal  Commonications  Commission 

Karl  A.  KeoaiBgar. 

Chief.  Allocalione  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc  89-12237  Filed  5-22-69;  8:45  am] 
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DEPARTMEffT  OF  DEFENSE 

48  CFR  ParU  217, 219, 232, 244.  and 
252 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
DFARS  Implenwntatton  of  Section 
1207  of  Pub.  L  99-661  and  Section  M6 
of  Pub.  L  lOO-lM;  Contracting  With 
Small  Disadvantaged  Business 
Concerns,  Historically  Black  Colleges 
and  Unhrersities,  and  IMnority 
Institutions 

agency:  Department  of  Defense  (DoD). 
action:  Proposed  rule  and  request  for 
comment. 

summary:  The  Department  of  Defense  is 
inviting  public  comments  concerning 
proposed  changes  to  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  to  implement 
further  section  1207  of  Pub.  L  99-661 
and  section  806  of  Pub.  L  100-180.  These 
statutes  establish  a  goal  for  DoD  of 
awarding  five  percent  of  contract  dollars 
to  Small  Disadvantaged  Businesses 
(SDBs).  Historically  Uack  Colleges  and 
Universities  (HBCUs)  and  Minority 
Institutions  (Mis)  during  ffscal  years 
1987-1989.  Section  844  of  Pub.  L  100-456 
extended  the  five  percent  goal  through 
1990.  The  proposed  DFARS  changes  are 
intended  to  facilitate  the  Department's 
effort  to  accomplish  the  five  percent 
goal. 

DATE:  Comments  concerning  the 
proposed  rule  must  be  received  by  July 
24, 1989  to  be  considered  in  formulating 
a  final  rule.  Mease  cite  DAR  Case  89-23 
in  all  correspondence  related  to  this 
issue. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulatory  Council,  ATTN: 
Charles  W.  Lloyd.  Executive  Secretary, 
DAR  Council,  ODASD(P)/DARS.  c/o 
OASD(P&L)  (M&RS),  Room  3D139,  The 
Pentagon,  Washington.  DC  20301-3062. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charles  W.  Lloyd.  Executive 
Secretary,  DAR  Council,  telephone  (202) 
697-7266. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

As  summarized  above,  section  1207(a) 
of  Pub.  L.  99-661  established  an 
objective  that  five  percent  of  total 


co.mbined  DoD  obligations  (i.e.. 
procurement,  research,  development, 
test  and  evaluation;  construction;  and. 
operation  and  maintenance)  for 
contracts  and  subcontracts  awarded 
during  FY  1987  through  FY  1989,  be 
entered  into  with  (1)  SDH  concerns.  (2) 
HBCUs  and  (3)  Mis.  To  facilitate 
attainment  of  that  goal.  Congress 
permitted  DoD,  in  section  1207(e)  to  use 
less  than  full  and  open  competitive 
procedures  in  awarding  contracts, 
provided  the  contract  price  does  not 
exceed  10  percent. 

Public  Law  100-180,  section  806 
required  DoD  to  take  certain  actions  to 
make  substantial  progress  toward  the 
goal.  On  February  19, 1988,  DoD  issued 
for  pubhc  comment  an  interim 
regulation  implementing  the  provisions 
of  section  806  as  well  as  the  policies 
pertinent  to  the  HBCU/MI  program.  The 
public  comments  were  reviewed  and  a 
final  rule  was  published  on  June  6. 1968. 

On  December  8, 1988,  DoD  published 
a  proposed  rule  with  a  request  for  public 
comments  (53  FR  49577).  This  rule 
provided  for  additional  changes  to  the 
implementing  procedures  under  the  five 
percent  goal  program.  The  comment 
period  ended  on  January  9, 1989,  but 
was  extended  until  February  9. 1989. 
These  conunents  are  currently  being 
evaluated  for  the  purpose  of  developing 
a  final  rule. 

The  proposed  revisions  published 
herein  are  additional  changes  developed 
to  further  assist  in  making  substantial 
progress  toward  the  five  percent  goaL 

In  addition  to  the  proposed  DFARS 
changes  listed  below,  the  DoD  will  also 
conduct  a  test  to  determine  whether 
significant  improvements  in  the  award 
of  subcontracts  to  SDBs  can  be  achieved 
by  providing  higher  progress  payments 
to  prime  contractors  who  exceed  SDB 
goals  that  have  been  established  on  a 
plant  or  division  wide  basis,  and  lower 
progress  payment  rates  to  prime 
contractors  who  fail  to  meet  these  goals. 

The  proposed  rule: 

•  Modifies  the  DFARS  to  specify 
consideration  of  SDB  producers  in 
leader-follower  contracting. 

•  Permits  the  payment  of  an  incentive 
fee  to  contractors  who  exceed  the 
established  SDB/HBCU/Ml 
subcontracting  goal  and  permits  the  use 
of  an  award  fee  provision  as  an 
alternative  to  the  incentive  fee 
provision. 

•  Establishes  a  progress  payment  rate 
of  90  percent  for  SDBs  and  makes 
progress  payments  availale  to  SDBs  for 
contracts  of  $50,000  or  more. 

•  Emphasizes  the  use  of  remedies 
currently  available  for  noncompliance 
with  the  subcontracting  plan. 


•  Establishes  a  repetitive  SDB  set- 
aside  procedure. 

•  Broadens  the  HBCU/MI  set-aside 
program  to  include  acquisitions  that  are 
normally  acquired  from  Higher 
Educational  Institutions. 

•  Authorizes  prime  contractors  to 
restrict  competition  to  SDBs  in  the 
award  of  their  subcontracts. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  may  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities, 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  601  et 
seq.  An  Initial  Regulatory  Flexibility 
Analysis  has  therefore  been  deemed 
necessary  and  will  be  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  U.S. 
Small  Business  Administration. 
Interested  parties  desiring  to  obtain  a 
copy  of  the  analysis  may  contact  the 
individual  Usted  above.  Comments 
received  from  the  public  concerning  the 
analysis  will  be  considered  in 
performing  a  Final  Regulatory  Flexibility 
Analysis. 

Comments  from  small  entities 
coQceming  the  affected  subpart  will  also 
be  considered  in  accordance  with 
section  610  of  the  Act  Such  comments 
must  be  submitted  separately  and  cite 
DAR  Case  69-61(tt)  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  proposed  rule  does  not  impose 
information  collection  requirements 
within  the  meaning  of  the  Paperwork 
Reduction  Act  of  198a  44  U.S.C  3501  et 
seq. 

List  of  Subjecte  in  48  CFR  Parts  217. 219. 
232, 244,  and  252 

Government  procurement. 

Charles  VV.  Lloyd. 

Executive  Secretary.  Defense  ,AcquisiLion 
Regulatory  Council. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  217.  219,  232.  244,  and  252  be 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  217,  219,  232.  244,  and  252 
continues  to  read  as  follows: 

Authoritj-:  5  U.S.C.  301. 10  U  S.C.  2202.  D«'0 
Directive  5000.35.  and  DoD  FAR  Supplement 
201.301. 

PART  217— SPECIAL  CONTRACTING 
METHODS 

2.  A  new  Subpart  217.4  is  added  to 
read  as  follows: 
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Subpart  217.4— Laadar  Company 
Contracting 


!I9 


217.401 

(S-70)  When  a  Leader-follower 
arrangement  is  to  be  considered,  special 
effort  will  be  taken  to  select  a  small 
disadvantaged  business  (SDB)  concern 
as  the  follower  company.  Where  other 
than  an  SOB  is  selected  as  the  follower 
company,  the  contracting  offlcer  shall 
document  the  contract  file  to  reflect  the 
extent  of  actions  taken  to  identify  SDB 
concerns  for  participation  in  the 
acquisition,  and  the  rationale  for 
selection  of  a  non-SDB  as  the  follower 
company. 

PART  21»-SMAU.  BUSINESS  AND 
SMALL  DISADVANTAQED  BUSINESS 
CONCERNS 

3.  Section  219.501  is  amended  by 
revising  paragraph  (g)  to  read  as 
follows: 


219.501 


(g)  This  procedure  is  applicable  to 
DoD.  In  addition,  once  a  product  or 
service  has  been  acquired  successfully 
by  a  contracting  ofHce  on  the  basis  of  an 
SDB  set-aside,  all  future  requirements  of 
that  ofHce  for  that  particular  product  or 
service,  not  subject  to  simpliHed  small 
purchase  procedures,  shall  be  acquired 
on  the  basis  of  a  repetitive  SDB  set- 
aside.  This  procedure  will  be  followed 
unless  the  contracting  ofTicer  determines 
that  there  is  not  a  reasonable 
expectation  that  the  requirements  of 
21I.502-72(a)  can  be  met.  Withdrawal  of 
a  repetitive  SDB  set-aside  shall  be  in 
accordance  with  219.502-72(d). 
•        •        •        *        * 

4.  Section  219.704  is  amended  by 
adding  a  paragraph  (a](l]  and  by 
revising  paragraph  (a](3]  to  read  as 
follows: 

218.704    Subcontracting  plan 
require  ments. 


(a)(l]  The  percentage  goal  for  use  of 
SDB  concerns  shall  be  a  composite  goal 


which  includes  anticipated  use  of 
HBCUs  and  Mis  as  subcontractors  in 
addition  to  anticipated  use  of  SDB 
concerns.  (See  252.219-7000.) 


(a)(3)  A  description  of  those  efforts 
the  contractor  plans  to  undertake  to 
provide  technical  assistance  to  SDB 
concerns  and  to  restrict  competition  to 
SDB  concerns. 

*  •        •        *        * 

5.  Section  219.705-4  is  amended  by 
adding  paragraph  (S-71)  to  read  as 
follows: 

219.705-4    Reviewing  ttM  subcontracting 
piaa 

*  •        •        •        • 

(S-71)  In  reviewing  a  subcontracting 
plan  which  proposes  a  goal  of  less  than 
five  percent  for  SDB  concerns,  the 
contracting  officer  shall  consider  the 
extent  to  which  the  offeror  plans  to 
.  utilize  competition  restricted  to  SDB 
concerns. 

PART  232-CONTRACT  FINANCING 

232.501-1    [Amended] 

6.  Section  232.501-1  is  amended  by 
adding  in  the  second  sentence  of 
paragraph  (a)  a  comma  after  the  words 
"large  businesses";  by  removing  the 
word  "and";  by  changing  the  period  to 
comma  at  the  end  of  sentence  and 
adding  the  words  "and  90  percent  for 
small  disadvantaged  businesses.". 

7.  Section  232.502-1  is  amended  by 
adding  paragraph  (b)(1)  to  read  as 
follows: 

232.502-1    Use  of  customary  progress 
payments. 

(b)(1)  If  the  contractor  is  a  small 
disadvantaged  business,  progress 
payments  may  be  provided  when  the 
contract  will  involve  $50,000  or  more. 

*  •        •        *        * 

232.502-4    [Amended] 

8.  Section  232.502-4  is  amended  by 
adding  paragraph  (S-75)  to  read  as 
follows: 


I 


(S-75)  If  the  contract  is  with  a  small 
disadvantaged  business  concern,  the 
contracting  officer  shall  use  the  FAR 
clause  at  52.232-16,  with  its  Alternate  I, 
and  small  change  each  mention  of  the 
progress  payment  and  liquidation  rates 
(excepting  paragraph  (k))  to  the 
customary  rate  of  90  percent  of  small 
disadvantaged  business  concerns. 

PART  244— SUBCONTRACTING 
POUCIES  AND  PROCEDURES 

244J03    [Amended] 

9.  Section  244.303  is  amended  by 
adding  at  the  end  of  the  section  an 
additional  sentence  to  read  "Nothing  in 
Supplement  1  should  be  read  as 
precluding  contractors  from  utilizing 
competition  limited  to  small 
disadvantaged  business  concerns. 

PART  252— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

10.  Section  252.219-7009  is  amended 
by  changing  the  date  of  the  clause  to 
read  "(MAY  1989)"  in  lieu  of  "OUN 
1988)";  by  adding  in  paragraph  (a)  of  the 
clause  after  the  word  "Colleges"  the 
words  "and  Universities";  by  revising 
paragraph  (b);  and  by  substituting  at  the 
end  of  the  introductory  text  in  Alternate 
I  the  words  "(c),  (d)  and  (e)  as  (d),  (e) 
and  (f)"  in  lieu  of  the  words  "(c)  and  (d) 
as  (d)  and  (e)",  to  read  as  follows: 

252.219-7009  Incentive  Program  for 
Subcontracting  With  Small  and  SmaH 
Disadvantaged  Businees  Concerns, 
Hietortcally  Black  Collages  and  Universitiea 
and  Minority  inatitutiona. 


Notices 


(b)  If  the  Contractor  exceeds  its  SDB/ 
HBCU/MI  subcontracting  goal  in  performing 

this  contract,  it  will  receive (Insert 

the  appropriate  number  between  1  and  10] 
percent  of  the  dollars  in  excess  of  the  SDB/ 
HBCU/MI  subcontracting  goal  in  the  plan. 


(FR  Doc.  8»-12268  Filed  5-22-89:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

AgricuHural  StabHization  and 
Conservation  Servica 

Feed  Grain  Donations  for  the  Santee 
Sioux  Tribe  Indian  Reservation  in 
Nebraska 

Pursuant  to  the  authority  set  forth  in 
section  407  of  the  Agricultural  Act  of 
1949,  as  amended  (7  U.S.C.  1427)  and 
Executive  Order  11338, 1  have 
determined  thah 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Santee  Sioux 
Tribe  Reservation  in  Nebraska  has  been 
materially  increased  and  become  acute 
because  of  severe  and  prolonged 
drought,  thereby  creating  a  serious 
shortage  of  feed  and  causing  increased 
economic  distress.  This  reservation  is 
designated  for  Indian  use  and  is  utilized 
by  members  of  the  Santee  Sioux  Tribe 
for  grazing  purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  by  the 
Commodity  Credit  Corporation  (CCC) 
for  livestock  feed  for  such  needy 
members  of  the  Tribe  will  not  displace 
or  interfere  with  normal  marketing  of 
agricultural  commodities. 

3.  Based  on  the  above  determinations, 
I  hereby  declare  the  reservation  and 
grazing  lands  of  the  Tribe  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  grain  owned  by  the 
CCC  to  livestock  owners  who  are 
determined  by  the  Bureau  of  Indian 
Affairs,  United  States  Department  of  the 
Interior,  to  be  needy  members  of  the 
tribe  utilizing  such  lands.  These 
donations  by  the  CCC  may  commence 
upon  May  8, 1969,  and  shall  be  made 
available  through  May  31. 1989.  or  such 
other  date  as  may  be  stated  in  a  notice 
issued  by  the  USDA.     • 


Signed  at  Washington,  DC  on  May  18, 1989. 
Keith  D.  Bjerke, 

Administrator,  Agricultural  Stabilization  and 
Conservation  Service. 

[FR  Doc.  a»-12348  Filed  5-22-89:  &45  am] 
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Agricuitural  Stabilization  and 
Conservation  Service  and  Commodity 
Credit  Corporation 

1989-90  National  Martieting  Quota  and 
Price  Support  Loval  for  Fluo-Cured 
Tobacco 

agency:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  and 
Commodity  Credit  Corporation  (CCC), 
(USDA). 

ACTION:  Notice  of  determination. 

summary:  The  purpose  of  this  notice  is 
to  affirm  determinations  made  by  the 
Secretary  of  Agriculture  with  respect  to 
the  1988  crop  of  Que-cured  tobacco  in 
accordance  with  the  Agricultural 
Adjustment  Act  of  1938,  as  amended, 
and  the  Agricultural  Act  of  1949,  as 
amended.  In  addition  to  other 
determinations,  the  Secretary  of 
Agriculture  determined  the  1989 
marketing  quota  for  flue-cured  tobacco 
to  be  890.5  million  pounds  and  that  the 
price  support  level  for  1989  would  be 
Si  .468  per  pound. 

This  notice  also  affirms  the 
proclamation  made  by  the  Secretary  on 
December  15, 1988  that  marketing 
quotas  will  be  in  effect  for  fiue-cured 
tobacco  for  the  three  marketing  years 
beginning  July  1. 1989  and  sets  forth  the 
results  of  the  referendum  held  during  the 
period  January  9-12, 1989.  in  which 
producers  of  flue-ciu-ed  tobacco 
approved  marketing  quotas  for  the  19.'5^ 
80, 1990-91,  and  1991-92  marketir,g 
years. 

EFFECTIVE  DATE:  December  15. 1938. 
FOR  FURTHER  MFORMATtON  CONTACT: 

Robert  L.  Tarczy,  Agricultural 
Economist,  Commodity  Analysis 
Division.  ASCS,  Room  3736-South 
Building,  P.O.  Box  2415.  Washington.  DC 
20013,  (202)  447-5187.  The  Final 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  notice  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  Robert  L.  Tarczy. 
SUPPLfMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
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procedures  established  in  tccorda.ace 
with  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  classified  "not  major."  This 
action  has  been  classified  "not  major" 
since  irr.plemenfation  of  these 
determinations  will  not  result  in:  (1)  An 
annual  eilect  on  the  economy  of  $100 
million  or  more.  (2)  a  major  increase  in 
costs  or  prices  for  consiuners.  individaai 
industries.  Federal,  State  or  local 
governments,  or  geographical  region,  or 
(3)  significant  adverse  effects  on 
competition  employ:nent.  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  are:  Title — Commodity  Loan  and 
Purchases;  .Number  10.051,  as  set  forth  in 
the  Catalog  of  Federal  Domestic 
Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  riotice  since  neither 
the  Agricultural  StabilizaMon  and 
Conservation  Service  (ASCS)  nor  the 
Commodity  Credit  Corporation  (CCC) 
are  required  by  5  U.S.C.  553  or  any 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  notice. 

This  notice  of  detenr.ination  is  issued 
in  arrordance  wiih  the  Agricultural 
Ad)ustriipnt  Act  of  1938,  as  amended 
(the  "1938  Act"),  and  the  Agricultural 
Art  of  1949.  as  amended  (the  •1949 
Act),  in  order  to  announce  for  the  1389 
marketing  year  for  fiue-cured  tobacco 
the  fallowing: 

1.  The  amount  of  domestic 
manufacturers'  intentions; 

2.  The  amount  of  the  average  exports 
f  jr  'he.  1?«C.  1987.  and  1988  crop  years; 

.3.  The  amount  cf  the  reserve  stock 
level- 

4.  The  amount  of  adjustment  needed 
to  mdirtjin  loan  stocks  at  the  reserve 
slock  level; 

5.  The  amount  of  the  national 
m.3-li  -ttrg  quota; 

6. 1  he  national  average  yield  goal; 
7  The  national  acreage  allotment; 

8.  The  national  acreage  reserve: 

A  For  establishing  acreage  allotments 
for  new  farms,  and 

B.  For  making  corrections  and 
adjusting  inequities  in  old  farms; 

9.  The  national  acreage  factor 

10.  The  national  yield  factor,  and 
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11.  The  price  support  level. 

12.  The  Deflcit  Reduction  Assessment. 
The  determinations  set  forth  in  this 
notice  have  been  made  on  the  basis  of 
the  latest  available  statistics  of  the 
Federal  Government. 

Since  the  1988-89  marketing  year  is 
the  last  of  the  three  consecutive  years 
for  which  marketing  quotas  previously 
proclaimed  on  an  acreage-poundage 
basis  will  be  in  effect  section  317(d)  of 
the  1938  Act  provides  that  the  Secretary 
shall  proclaim  marketing  quotas  for  flue- 
cured  tobacco  on  either  an  acreage 
basis  or  an  acreage-poundage  basis  for 
the  1989-90, 1990-91.  and  1991-92 
marketing  years,  whichever  the 
Secretary  determines  would  result  in  a 
more  effective  quota.  It  has  been 
determined  that,  in  view  of  the  better 
supply  control  resulting  from  the 
acreage-poundage  quota  program 
beginning  in  1965.  a  more  effective  quota 
would  result  by  continuing  marketing 
quotas  on  an  acreage-poundage  basis. 

Marketing  Quotas 

SecHon  317(a)(1)  of  the  1938  Act 
provides,  in  part,  that  the  national 
marketing  quota  for  a  marketing  year  for 
flue-cured  tobacco  is  the  quantity  of 
such  tobacco  that  is  not  more  than  103 
percent  nor  less  than  97  percent  of  the 
total  of:  (1)  The  amount  of  flue-cured 
tobacco  that  domestic  manufacturers  of 
cigarettes  estimate  they  intend  to 
purchase  on  U.S.  auction  markets  or 
from  producers,  (2)  the  average  quantity 
exported  annually  from  the  U.S.  during 
the  three  marketing  years  immediately 
preceding  the  marketing  year  for  which 
the  determination  is  being  made  and  (3) 
the  quantity,  if  any,  necessary  to  adjust 
loan  stocks  to  the  reserve  stock  level. 
Section  317(a)(1)(C)  further  provides 
that,  with  respect  to  the  1986  through 
1989  marketing  years,  any  reduction  in 
the  national  marketing  quota  being 
determined  shall  not  exceed  six  percent 
of  the  previous  years  national  marketing 
quota.  The  "reserve  stock  level"  is 
defined  in  section  301(b)(14)(C)  of  the 
1938  Act  as  the  greater  of  100  million 
pounds  or  15  percent  of  the  national 
marketing  quota  for  flue-cured  tobacco 
for  the  marketing  year  immediately 
preceding  the  marketing  year  for  which 
the  level  is  being  determined. 

Section  320A  of  the  1938  Act  provides 
that  all  domestic  manufactiu-ers  of 
cigarettes  with  more  than  1  percent  of 
U.S.  cigarette  production  and  sales  shall 
submit  to  the  Secretary  a  statement  of 
purchase  intentions  for  the  1989  crop  of 
flue-cured  tobacco  by  December  1. 1988. 
Six  such  manufacturers  were  required  to 
submit  such  a  statement  for  the  1989 
rrop  and  the  total  of  their  intended 


purchases  for  the  1989  crop  was  543.6 
million  pounds. 

The  three-year  average  of  exports  is 
388.1  milUon  pounds.  This  is  based  on 
Census-reported  exports  of  393.3  million 
pounds  for  1986  and  385.3  million 
pounds  for  1987,  and  USDA-pro)ected 
exports  of  385.6  million  pounds  for  1988. 

In  accordance  with  section 
301(b)(14)(C)  of  the  1938  Act.  the  reserve 
stock  level  is  the  greater  of  100  million 
pounds  or  15  percent  of  the  1988 
marketing  quota  for  flue-cured  tobacco. 
The  national  marketing  quota  for  the 

1988  crop  year  was  755  million  pounds 
(53  PR  16175).  Accordingly,  the  reserve 
stock  level  for  use  in  determining  the 

1989  marketing  quota  for  flue-cured 
tobacco  is  113.2  million  pounds. 

As  of  December  2.  the  Flue-Cured 
Tobacco  Stabilization  Corporation  had 
in  its  inventory  126.9  million  pounds  of 
flue-cured  tobacco  (excluding  pre-1985 
stoclis  committed  to  be  purchased  by 
manufactiu-ers  and  covered  by  deferred 
sales).  Accordingly,  the  adjustment  to 
maintain  loan  stocks  at  the  reserve 
supply  level  is  a  decrease  of  13.7  million 
pounds. 

The  total  of  the  three  marketing  quota 
components  for  the  1989-90  marketing 
year  is  918  million  poimds.  Section  317 
of  the  1938  Act  further  provides  that  the 
Secretary  may  increase  or  decrease  the 
total  by  3  percent  To  ensure  against  the 
development  of  an  oversupply  situation, 
the  Secretary  exercised  this 
discretionary  authority  to  decrease  the 
three-component  total  by  three  percent 
Accordingly,  the  national  marketing 
quota  for  the  marketing  year  beginning 
July  1, 1989  for  flue-cured  tobacco  is 
890.5  million  pounds. 

Section  317(a)  of  the  1938  Act 
provides  that  the  national  average  yield 
goal  be  set  at  a  level,  which  on  a 
national  average  basis,  the  Secretary 
determines  will  improve  or  insure  the 
usability  of  the  tobacco  and  increase  the 
net  return  per  pound  to  the  growers.  In 
making  such  determination,  the 
Secretary  is  to  give  consideration  to 
such  Federal-State  production  research 
data  as  is  deemed  relevant.  In 
determining  such  goal,  the  extension 
service  tobacco  specialists  in  major 
tobacco  producing  States  were 
contacted.  These  individuals  generally 
agreed  the  national  average  yield  goal 
should  be  increased  to  reflect  increased 
productivity.  Accordingly,  it  has  been 
determined  that  the  national  average 
yield  goal  for  the  1989-90  marketing 
year  will  be  2,088  pounds  per  acre,  up  5 
percent  from  last  year. 

In  accordance  with  section  317(a)(3) 
of  the  1938  Act,  the  national  acreage 
allotment  for  the  1989  crop  of  flue-cured 
tobacco  is  determined  to  be  426,484.67 


acres,  which  is  the  result  of  dividing  the 
national  marketing  quota  by  the  new 
national  average  yield  goal. 

In  accordance  with  section  317(e)  of 
the  1938  Act  the  Secretary  is  authorized 
to  establish  a  national  reserve  from  the 
national  acreage  allotment  in  an  amount 
equivalent  to  not  more  than  3  percent  of 
the  national  acreage  allotment  for  the 
purpose  of  making  corrections  in  farm 
acreage  allotments,  adjusting  for 
inequities,  and  for  establishing 
allotments  for  new  farms.  The  Secretary 
has  determined  that  a  national  reserve 
for  the  1989  crop  of  flue-cured  tobacco 
of  717  acres  is  adequate  for  these 
purposes. 

Price  Support 

Price  suport  is  required  to  be  made 
available  for  each  crop  of  a  kind  of 
^bacco  for  which  quotas  are  in  effect 
or  for  which  marketing  quotas  have  not 
been  disapproved  by  producers,  at  a 
level  which  is  determined  in  uccordance 
with  a  formula  prescribed  in  section  106 
of  the  1949  Act 

With  respect  to  the  1989  crop  of  flue- 
cured  tobacco,  the  leVel  of  support  is 
determined  in  accordance  with  sectionb 
106(d)  and  (f)  of  the  1949  Act  Sectio^ 
106(f)(4)  of  the  1949  Act  provides  that  the 
level  of  support  for  the  1989  crop  of  flue- 
cured  tobacco  shall  be:  (1)  The  level  in 
cents  per  pound  at  which  the  1988  crop 
of  flue-cured  tobacco  was  supported 
plus  or  minus  respectively,  (2)  an 
adjustment  of  not  less  than  65  percent 
nor  more  than  100  percent  of  the  total, 
as  determined  by  the  Secretary  after 
taking  into  consideration  the  supply  of 
the  kind  of  tobacco  involved  in  relation 
to  demand,  of: 

(A)  66.7  percent  of  the  amoimt  by 
which:  (I)  The  average  price  received  by 
producers  for  flue-cured  tobacco  on  the 
United  States  auction  markets,  as 
determined  by  the  Secretary,  during  the 
5  marketing  years  immediately 
preceding  Oie  marketing  year  for  which 
the  determination  is  being  made, 
excluding  the  year  in  which  the  average 
price  was  the  highest  and  the  year  in 
which  the  average  price  was  the  lowest 
in  such  period,  is  greater  or  less  than 

(II)  The  average  price  received  by 
producers  for  flue-ciu'ed  tobacco  on  the 
United  States  auction  markets,  as 
determined  by  the  Secretary,  during  the 
5  marketing  years  immediately 
preceding  the  marketing  year  prior  to 
the  marketing  year  for  which  the 
determination  is  being  made,  excluding 
the  year  in  which  the  average  price  was 
the  highest  and  the  year  in  which  the 
average  price  was  the  lowest  in  such 
period:  and 


(B)  33.3  percent  of  the  change, 
expressed  as  a  cost  per  pound  of 
tobacco,  in  the  index  of  prices  paid  by 
tobacco  producers  from  January  1  to 
December  31  of  the  calendar  year 
immediately  preceding  the  year  in  which 
the  determination  is  made. 

For  the  purpose  of  calculating  the 
market-price  component  of  the  support 
level,  the  1949  Act  provides  that  the 
average  market  price  be  reduced  25 
cents  per  pound  for  the  1985  marketing 
year  and  30  cents  per  pound  for  prior 
marketing  years. 

The  difference  between  the  two  5-year 
averages  (the  difference  between  (A)(1) 
and  (A)(II))  is  3.6  cents  per  pound.  The 
difference  in  the  cost  index  from 
January  1  to  December  31, 1988  is  4.7 
cents  per  pound.  Applying  these 
components  to  the  price  support  formula 
(3.6  cents  per  pound,  two-thirds  weight; 
4.7  cents  per  pound,  one-third  weight) 
result  in  an  increase  in  the  price  support 
level  of  4.0  cents  per  pound.  However, 
section  106  further  provides  that  the 
Secretary  may  limit  the  change  in  the 
price  support  level  to  no  less  than  65 
percent  of  the  change  that  otherwise 
would  have  occurred  if  an  oversupply 
exists  for  such  kind  of  tobacco.  Because 
the  total  supply  of  flue-cured  tobacco  is 
sufflcient  for  about  2.5  years  use,  with 
2.4  years  being  considered  normal,  the 
Secretary  has  determined  that  supplies 
of  flue-cured  tobacco  are  excessive. 
Accordingly,  the  1989  crop  of  flue-cured 
tobacco  will  be  supported  at  146.8  cents 
per  pound,  2.6  cents  higher  than  in  1988. 

The  level  of  support  for  the  1989  crop 
of  flue-cured  tobacco  and  the  national 
marketing  quota  for  the  1989  flue-cured 
marketing  year  were  announced  on 
December  15, 1988  by  the  Secretary  of 
Agriculture.  This  notice  affirms  these 
determinations. 

Accordingly,  the  following 
determinations  have  been  made  for  flue- 
cured  tobacco  for  the  marketing  year 
beginning  July  1, 1989: 

Proclamation  of  National  Marketing 
Quotas 

Since  the  1988-89  marketing  year  in 
the  last  of  three  consecutive  marketing 
years  for  which  marketing  quotas 
previously  proclaimed  will  be  in  effect 
for  flue-cured  tobacco,  a  national 
marketing  quota  for  such  kind  of 
tobacco  for  each  of  the  three  marketing 
years  beginning  July  1, 1989.  July  1, 1990, 
and  July  1, 1991  is  hereby  proclaimed. 

Determinations  1989-90  Marketing  Year 

(a)  Marketing  quotas  shall  be  in  effect 
for  the  1989-90  marketing  year  for  flue- 
cured  tobacco.  In  a  referendum  held 
during  the  period  January  9-12, 1989. 
97.9  percent  of  producers  of  flue-cured 


tobacco  voted  in  favor  of  marketing 
quotas. 

The  following  is  a  summary,  by  State, 
of  the  results  of  the  referendum: 


sute 


Alabama 

Flonda 

Georgia 

Noith  Carolina.. 
South  Carolina. 
Virginia 


Percent- 

.  »9e 

favoring 
qiiotas 


100.0 
97.1 
96.8 
96.1 
96.6 
97.1 


(b)  Domestic  manufacturers' 
intentions.  Manufacturers'  intentions  for 
the  1989  year  totaled  543.6  million 
pounds. 

(c)  3-year  average  exports.  The  3-year 
average  of  exports  is  388.1  million 
pounds,  based  on  exports  of  393.3 
million  pounds,  385.3  million  pounds  and 
385.6  million  pounds  for  the  1986, 1987, 
and  1988  crop  years,  respectively. 

(d)  Reserve  stock  level.  The  reserve 
stock  level  is  113.2  million  pounds, 
based  on  15  percent  of  1988's  national 
marketing  quota  of  755  milUon  pounds. 

(e)  Adjustment  for  the  reserve  stock 
level.  The  adjustment  for  the  reserve 
stock  level  is  13.7  million  pounds,  based 
on  a  reserve  stock  level  of  113.2  million 
pounds  and  anticipated  loan  stocks  of 
126.9  million  pounds. 

(f)  National  marketing  quota.  The 
national  marketing  quota  is  890.5  million 
pounds  based  on  the  total  of  the  three 
components  which  comprise  the  quota 
minus  a  three  percent  downward 
discretionary  adjustment  in  those  three 
components. 

(g)  National  average  yield  goal.  The 
national  average  yield  goal  is 
determined  to  be  2,088  pounds.  This  goal 
is  5  percent  larger  than  last  year. 

(h)  National  acreage  allotment.  The 
national  acreage  allotment  on  an 
acreage-poundage  basis  is  determined  to 
be  426,484.67  acres.  This  allotment  is 
determined  by  dividing  the  national 
marketing  quota  of  890.5  million  pounds 
by  the  national  average  yield  goal  of 
2,088  pounds. 

(i)  National  reserve.  The  national 
reserve  for  making  corrections  and 
adjusting  inequities  in  old  farm  acreage 
allotments  and  for  establishing 
allotments  for  new  farms  has  been 
determined  to  be  717  acres. 

(j)  National  acreage  factor.  The 
national  acreage  factor  is  determined  to 
be  1.125. 

(k)  National  yield  factor  The  national 
yield  factor  is  determined  and 
announced  to  be  .928. 

(1)  Types  of  tobacco.  It  has  been 
determined  that  types  11. 12, 13,  and  14 


shall  constitute  one  kind  of  tobacco  for 
the  1989-90. 1990-«1,  and  1991-92 
marketing  years.  It  has  been  determined 
also  that  no  substantial  difference  exists 
in  the  usage  or  market  outlets  for  any 
one  or  more  of  the  types  of  flue-cured 
tobacco. 

(m)  Price  support  level.  The  level  of 
support  for  the  1989  crop  of  flue-cured 
tobacco  is  146.8  cents  per  pound. 

(n)  Deficit  Reduction  Assessment.  The 
Deflcit  Reduction  Assessment  is  0.24 
cents  per  pound  for  the  1989  crop  of  flue- 
cured  tobacco. 

Sections  7  U.S.C.  1301.  1313. 1314c  1375. 
1445. 1421. 

Signed  at  Washington.  IX:  on  May  15. 1989. 

VeraNeppt 

Acting  Administrator.  Agricultural 
Stabilization  and  Conservation  Service  and 
Executive  Vice  President.  Commodity  Credit 
Corporation. 

(FR  Doc.  89-12253  Filed  5-22-89:  8:45  am] 
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Farmers  Home  Administration 

SulNnission  of  Information  Collection 
to  OMB  (Under  Paperwork  Reduction 
Act  and  5  CFR  1320) 

agency:  Farmers  Home  Administration. 
USDA. 

ACTION:  Notice. 

SUMMARY:  The  information  collection 
requirement  described  below  has  been 
submitted  to  OMB  for  emergency 
clearance  under  5  CFR  1320.18.  The 
agency  solicits  comments  on  subject 
submission.  This  action  is  necessary  in 
order  to  comply  with  the  Agricultural 
Credit  Act  of  1987  (Pub.  L  100-233). 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  submission.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Lisa  Grove.  USDA  Desk  Officer. 
Office  of  Management  and  Budget  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACr 
Chester  a.  Bailey,  FmHA  Farmer 
Programs.  USDA  Room  5025-South 
USDA  Building.  14th  &  Independence 
Avenue.  SW.,  Washington.  DC  20250— 
202-382-1471. 

SUPPLEMENTARY  INFORMATION:  The 

agency  has  submitted  the  proposal  for 
collection  of  information  as  described 
below,  to  OMB  for  clearance  as  required 
by  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35).  It  is  requested  that 
OMB  approve  this  submission  within 
seven  days. 

The  Agricultural  Credit  Act  of  1937 
(Pub.  L.  100-233.  enacted  on  January  6. 
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1988,  requires  FmHA  and  all  other 
Agencies  of  USDA  to  participate  in 
mediation  of  farm-credit  disputes  and  to 
otherwise  support  fanner-creditor 
mediation  programs  wherever  they  are 
available.  FmHA  has  certiTied  statewide 
agricultural  loan  mediation  services  in 
fourteen  States,  and  FmliA  expects  to 
certify  more  in  the  coming  year. 

Section  353  of  the  Act  requires  the 
Secretary  to  determine  the  borrower's 
eligibility  for  restructuring  within  60 
days  after  receipt  of  a  written  request. 
Before  eliminating  the  option  to  use  debt 
write-down  in  cases  where  a  borrower 
cannot  develop  a  feasible  plan,  the 
Secretary  must  encourage  the  creditors 
of  such  borrowers  to  participate  with 
the  Secretary  in  the  development  of  a 
restructuring  plan  for  the  borrower. 
Where  there  is  no  USDA  Certified 
Mediation  Program  established,  the 
Secretary  must  provide  the  means  of 
conducting  a  voluntary  meeting  of 
creditors,  either  with  a  mediator  or  a 
designated  FmHA  representative.  The 
information  to  be  collected  is  needed 
immediately  to  identify  an  essential 
sources  from  which  bids  can  be  solicited 
from  qualified  mediators  thereby 
strengthening  the  competitive  bidding 
process  for  contract  mediators. 

The  USDA  has  developed  a 
Preliminary  Regulatory  Impact  Analysis 
(PRIA)  that  was  summarized  in  the 
proposed  rule  published  on  May  23, 
198a  (53  FR 18392).  The  analysis 
showed  that  of  about  118,000  borrowers 
delinquent  in  early  1988,  about  37.000 
borrowers  were  considered  able  to 
resolve  delinquency  through  normal 
servicing  actions,  including 
subordination,  rescheduling  and 
deferral. 

Of  the  remaining  81.000  borrowers,  it 
is  estimated  that  54,000  will  not  be  able 
to  show  repayment  ability  and  may 
request  Mediation  of  a  Voluntary 
Meeting  with  their  Credits.  This  survey 
is  a  first  step  in  a  nationwide  effort  to 
provide  FmHA  State  Directors  a  roster 
of  qualified  mediators  for  contracting 
purposes  this  spring  when  the  bulk  of 
these  54.000  cases  will  be  processed. 

This  submission  consists  of  a 
state.Tient  of  duties,  qualifications  and 
responsibilities  for  Mediation  of  FmHA 
credit  disputes  and  the  questionnaries  to 
be  used  to  assess  the  resources 
available  to  provide  mediation  services. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  44.  U.S.C.  3507. 

Supporting  SUtement 

A.  Justification 

1.  Circumstances:  The  Farmers  Home 
Administration  (FmHA)  is  charged 
under  Title  V  of  the  A^icultural  Credit 


Act  of  1987  (Pub.  L  100-233)  with  the 
responsibility  for  certifying  State 
created  and  supported  agricultural 
mediation  services,  and  with 
participation  in  the  processes  of  such 
services  where  disputes  may  arise 
between  FmHA  and  borrowers  (farmers) 
or  other  providers  (private  creditors)  of 
agricultural  credit.  To  date  (April  10, 
1989)  fifteen  such  services  have  been 
certified. 

FmHA  believes  that  the  need  for 
mediators  is  urgent  as  nearly  89,999 
borrowers  nationwide  have  been 
notified  since  November  1, 1988,  that 
their  loan  payments  are  delinquent  and 
adjustments  are  required.  Many 
thousands  of  these  are  entitled  to  and 
would  benefit  from  access  to  mediation 
services. 

FmHA  believes  that  it  must  identify 
mediators  in  all  50  states  to  ensure  that 
adequate  resources  are  available  to 
mediate  these  disputes  in  certified  states 
and  to  provide  comparable  services  in 
the  non-certified  states.  FmHA  therefore 
wishes  to  undertake  a  preliminary 
national  survey  to  identify  persons  and 
organizations  interested  and  able  to 
provide  these  services. 

2.  Purpose  and  Consequence: 
Information  gathered  from  responses  to 
this  survey  will  be  compiled  into  a 
national  roster  of  persons  interested  in 
providing  mediation  services  to  FmHA. 
This  roster  will  be  made  available  to  all 
FmHA  State  Directors  who  will  then  be 
charged  with  the  responsibility  for 
acquiring  the  services  needed  on  a  state- 
by-state  basis. 

If  the  collection  is  not  carried  out, 
FmHA  State  Directors  will  be  required 
to  identify  resources  within  their  own 
jurisdictions.  They  are  neither  trained 
nor  equipped  to  conduct  this  search  on 
their  own.  If  this  survey  is  not 
conducted,  persons  may  be  hired  to 
provide  mediation  services  without 
adequate  definition  of  services  or 
comparison  of  services  bom  multiple 
sources. 

3.  Use  of  Technology.  Responses  to 
this  survey  will  be  processed 
electronically  to  facilitate  access  by 
State  Directors,  to  ensure  current 
information  if  changes  are  subsequently 
submitted  by  roster  listees. 

4.  Avoidance  of  Duplication: 
Consultation  with  the  Administrative 
Conference  of  the  US,  Mediator  Trade 
Associations  in  the  USA,  and  consultant 
experts  in  this  field  affirm  that  this 
roster  will  not  duplicate  any  other 
existing  or  contemplated  list.  Selection 
of  lists  for  this  survey  will  further  seek 
to  avoid  duplication  of  effort. 

5.  Use  of  Similar  Information:  No 
similar  nationwide  body  of  information 
exists. 


6.  Minimizing  Burden:  The  use  of 
simple  questionnaires  requesting  very 
brief  information  or  multiple  choice 
answers  minimizes  the  burden  involved 
in  responding  to  this  questionnaire. 
Further,  the  questionnaire  is  entirely 
voluntary,  and  response  is  expected 
only  from  those  anticipating  benefit 
from  completion  of  the  instrument  and 
subsequent  listing  on  the  national  roster 
described  above. 

7.  Less  Frequent  Collection:  This 
survey  is  a  one-time  unique  effort.  It  is 
not  possible  to  collect  less  frequently 
than  once. 

8.  Special  Circumstances:  This 
collection  is  not  inconsistent  with  the 
guidelines  in  5  CFR  1320.6. 

ft  Outside  Consultation:  Preliminary 
drafts  of  the  roster  survey  instruments 
were  circulated  for  comment  to  the 
following  persons  and  organizations  in 
the  Spring  of  1989: 

Mr.  Charles  Pou,  Administrative  Conference 

of  the  US.  Washington,  DC  202/254-7065 
Mr.  John  Wagner,  Federal  Mediation  and 

Conciliation  Service,  Washington.  DC  202/ 

653-«390 
Ms.  Cathy  Mangum.  MN  Farmer-Creditor 

Mediation  Program.  Minneapolis,  MN  612/ 

625-e721 
Mr.  Mike  Thompson,  lA  Fanner  Creditor 

Mediation  Program,  Des  Moines,  lA  515/ 

244-«214 
Ms.  Unda  Nelson,  MS  Ag-Loan  Mediation 

Program,  Jackson.  MS  601/359-3639 
Mr.  Gary  Condra,  TX  Ag-Loan  Mediation 

Program.  Lubbock,  TX  806/742-1949 
Mr.  Robert  Meade,  American  Arbitration 

Association,  New  York,  NY  212/484-4000 
Mr.  Lester  Wolf.  Academy  of  Conciliators, 

Chevy  Chase.  MD  301/654-6515 
Mr.  Jim  Mclamed,  Academy  of  Family 

Mediators,  Eugene,  OR  503/345-1205 
Mr.  Tom  Fee,  National  Institute  for  Dispute 

Resolution,  Washington.  DC  202/466-4764 
Mr.  Frank  Blechman,  The  Conflict  Clinic,  Inc., 

George  Mason  University,  Fairfax.  VA  703/ 

764-6225 

Their  comments  were  successfully 
integrated  into  subsequent  drafts. 

10.  Confidentiality:  Information 
submitted  will  be  distributed  via  a 
published  national  roster.  No 
confidentialify  applies  to  this  project. 

11.  Sensitive  Questions:  No  unusual  or 
sensitive  questions  are  included  on  this 
questionnaire. 

12.  Annualized  Cost  This  is  a  one- 
time siurey.  No  annual  costs  will  be 
incurred.  One-time  costs  to  print, 
distribute  and  tabulate  the  survey  will 
be  less  than  $100,000.  Cost  to  each 
respondent  will  be  less  than  one  half 
hour  ($50  to  $100/hour)  for  the 
professional  and  clerical  time  required 
to  complete  whichever  questionnaire 
applies.  The  total  public  cost  will  be 
approximately  $375,000.00.  This  cost 
factor  considers  that  the  respondent's 


time  will  consist  of  professional  and 
other  expenses  of  the  respondent  in 
carrying  out  the  required  responses  as 
verified  by  outside  consultants 
previously  identified  in  their  notice. 

13.  Burden  of  Collection:  This  one- 
time survey  will  be  distributed  to  over 
40,000  contacts  but  not  to  exced  50,000 
contacts.  Actual  responses  are  expected 
from  approximately  5,000  persons  and 
organizations  based  upon  results 
experienced  by  the  George  Mason 
University  from  surveys  made  for 
similar  purposes. 

14.  changes  in  Burden:  As  a  one-time 
survey,  no  changes  are  expected. 

15.  Statistical  Use:  Data  collected  is 
primarily  narrative  and  as  such  is  not 
subject  to  statistical  analysis.  Analysis 
of  geographic  distribution  of  the 
respondents  will  be  done.  Collection  of 
information  is  expected  to  begin  on  or 
about  May  15, 1989,  and  to  end  on  about 
July  1, 1989. 

Data  is  expected  to  be  brought 
together  and  presented  for  distribution 
by  FmHA  on  or  about  September  1. 
1989. 
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B.  Collection  of  Information 

1.  The  Sampling  Universe:  The 
Universe  to  be  sampled  by  this  survey  is 
approximately  42.000  persons  and 
organizations  identified  as  active 
members  of  national  trade  associations 
of  mediators  and  conflict  resolvers,  and 
additional  persons  and  organizations 
who,  having  heard  about  the  roster 
through  the  media  or  other  means, 
voluntarily  request  a  survey  for  their 
use. 

2.  Procedures:  No  special  procedures 
were  employed  in  the  development  of 
this  survey. 

3.  Maximizing  Response:  No  target 
goals  for  response  have  been  set.  The 
survey  and  accompanying  materials 
have  been  written  in  relatively  simple, 
clear  language  to  encourage  response. 

4.  Testing:  No  testing  of  this  survey 
was  conducted. 

5.  Analysis:  The  survey  results  will  be 
tabulated  by  Kendrick  and  Company  of 
Washington,  DC,  under  the  supervision 
of  Dr.  Susan  Horowitz— 202/872-4004. 
The  results  will  be  analyzed  by  Frank 
Blechman,  Associate  of  the  Conflict 
Clinic.  Inc.,  at  George  Mason  University, 
Fairfax  VA— 703/764-6225. 

Statement  of  Duties,  Qualifications  and 
Responsibilities  for  Mediation  of  FmHA 
Credit  Disputes 

General  Information 

This  roster  is  being  developed  in 
accordance  with  responsibilities  and 
authority  granted  to  the  U.S.  Department 
of  Agriculture  and  the  Farmers  Home 


Administration  by  Congress  and  the 
President  of  the  United  States  under 
Pub.  L.  100-223,  the  Agricultural  Credit 
Act  of  1987.  This  roster  is  being 
developed  by  Kendrick  &  Company  of 
Washington,  DC  and  The  Conflict  Clinic, 
Inc.  of  Fairfax,  VA  through  a  contract 
with  the  Training  and  Development 
Division  of  the  Farmers  Home 
Administration  (FmHA).  The  resulting 
roster  will  be  managed  by  officials  of 
the  Farmer  Programs  Division  of  FmHA. 
For  further  information  about  this 
program,  contact  Chester  A.  Bailey, 
Farmer  Programs,  FmHA.  Room  5025, 
U.S.  Department  of  Agriculture,  14th  & 
Independence  Avenue,  SW., 
Washington,  DC  20250  (202-382-1471). 

Scope  and  Term  of  Roster  Program 

This  survey  is  one  of  the  first  attempts 
by  any  U.S.  Government  Agency  to 
develop  a  national  roster  of  persons  and 
organizations  able  and  willing  to 
provide  mediation  services  for  the  U.S. 
Government  on  a  contractual  basis  (in 
states  that  do  not  have  a  U.S. 
Department  of  Agriculture  certified  state 
agricultural  loan  mediation  programs). 

Survey  results  should  be  available  for 
distribution  by  September  1989.  It  may 
be  updated  fix)m  time  to  time  to  reflect 
those  wishing  to  be  added  or  deleted. 
Otherwise,  it  will  remain  in  effect  until 
the  end  of  fiscal  year  1991  (September 
30. 1991). 

This  will  be  a  descriptive  roster. 
Information  provided  in  this  survey  will 
be  compiled  without  any  attempt  to 
certify  or  qualify  those  listed.  FmHA 
state  directors  will  use  the  roster  to 
select  individuals  and  organizations. 
These  may  be  contracted  by  FmHA  to 
provide  mediation  services  as  described 
below.  Being  listed  on  the  roster  is 
simply  a  statement  of  interest  and 
availability  at  this  time.  Completion  of 
this  survey  instrument  is  not  a 
commitment  on  your  part  to  perform  any 
service  if  requested.  Listing  on  the  roster 
does  not  constitute  certification  of 
abilify  by  FmHA  nor  does  it  assure 
listees  of  any  professional  contract 
work. 

A  clear  statement  of  your  capability 
to  provide  mediation  services  will  be 
important.  Directors  in  most  cases  will 
seek  to  contract  with  a  single  agency  or 
individual  to  provide  as  much  of  the 
mediation  services  as  possible  within 
his/her  State  or  multi-state  jurisdication. 
At  the  same  time,  someone  able  to 
provide  only  limited  amounts  of 
mediation,  or  services  only  within  a 
particular  area  or  region,  should  not  be 
discouraged  from  applying. 


Qualifications 

To  be  listed  on  this  roster,  individuals 
or  organizations  must  have  experience 
mediating  complex  multi-party  disputes 
[involving  creditors  of  individuals  and 
companies].  To  perform  mediation 
services,  individuals  must  have  either 
[both]  a  minimum  of  40  hours  of  training 
in  mediation  or  two  years  practical 
mediation  experience.  (Mediators  with 
no  experience  resolving  agricultural 
credit  disputes  should  receive  additional 
training  in  this  technical  area.) 
Mediators  must  understand  the  role  of 
impartial  intervenor  in  such  disputes, 
and  must  have  the  professional  and 
administrative  capability  to  conduct  the 
following  tasks: 

— Identify  potential  parties. 

— Identify  an  appropriate  mediation  site 

convenient  for  the  parties, 
— Establish  ground  rules  for  productive 

mediation. 
— Help  the  parties  understand  the 

process  of  mediation  so  they  can 

come  prepared  and  gain  maximum 

benefit  from  mediation  sessions, 
— Convene  one  or  more  meetings  of 

interested  parties  if  needed. 
— Assist  the  parties  in  developing. 

exploring  and  selecting  options, 
— Recognize  and  capture  agreements. 
— Develop  final  written  agreements 

where  appropriate, 
— Report  final  disposition  (agreement  or 

failure  to  agree)  to  FmHA  and  other 

interested  parties. 

Experience  with  agricultural  credit  or 
the  specific  issues  involved  in  complex 
credit  disputes  is  also  desirable,  but  is 
secondary  to  mediation  experience. 

All  applicants  must  fully  explain  any 
characteristics  or  activities  involving 
themselves  or  their  organizations  which 
might  impair  their  impartialify  or  lead  to 
appearance  of  partiality.  In  particular, 
applicants  should  disclose  any  financial 
or  personal  interests  in  agriculture, 
agricultural  credit  or  other  financial 
institutions.  If  you  are  currently  barred 
from  Federal  contracting  or  have 
debarment  procedures  pending  you  are 
strongly  discouraged  from  applying. 

Persons  and  organizations  listed  on 
this  roster  are,  above  all,  expected  to 
perform  honestly  and  ethically  in  the 
service  of  all  parties,  not  just  FmHA.  to 
help  the  parties  find  the  best  possible 
resolution  to  their  dispute.  Mediators 
must  be  impartial,  fair,  creative,  able  to 
maintain  confidentiality,  able  to 
maintain  the  confidence  of  diverse 
parties  and  able  to  provide  timely 
response  to  reasonable  requests  for 
services. 
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Duties  and  Responsibilities 

Contracted  mediators  may  receive 
requests  for  services  from  FmHA  when 
an  agricultural  loan  made  or  guaranteed 
by  FmHA  or  another  Federal  lender  or 
guarantor  is  in  default  [or  delinquent] 
and  existing  debt  restructuring  programs 
alone  cannot  produce  a  projected  cash- 
flow su^icient  to  relieve  the  default  and 
provide  a  reasonable  expectation  of 
timely  maintenance  of  the  loan. 

Mediators  will  contact  the  primary 
parties,  seek  to  identify  additional 
parties,  and  advise  all  parties  of  their 
rights  to  mediation  under  Federal  and/ 
or  State  law.  The  mediator  will  assure 
that  participation  by  the  borrower  and 
any  non-federal  or  non-initiating  lender 
is  voluntary.  The  mediator  will  help  all 
parties  understand  the  nature  of  the 
mediation  process,  the  procedures  (to  be 
followed),  the  role  of  the  mediator,  and 
the  parties'  rights  and  responsibilities  in 
mediation. 

Mediators  will  work  with  the  parties 
to  establish  ground  rules  and  identify  a 
location  for  mediation  which  is 
comfortable,  suitable,  and  convenient  to 
the  majority  of  parties.  Mediators  will 
then  convene  one  or  more  meetings  (if 
needed)  which  permit  the  parties  to 
jointly  explore  the  issues,  information, 
emotions,  alternatives  and  options 
within  the  case.  Mediators  may  also,  as 
their  judgment  dictates,  convene 
meeting  of  subgroups  or  caucuses  which 
may  facilitate  the  discussion  of  the 
whole  group. 

The  mediator  will  assist  the  parties  to 
develop,  explore  and  select  options.  In 
doing  this,  the  mediator  will  help 
structure  the  discussions  among  the 
parties  to  maintain  order,  will  ensure 
that  all  parties  understand  the  meaning 
and  implications  of  statements,  offers  or 
agreements,  and  will  help  the  parties 
overcome  deadlocks  or  obstacles  which 
may  emerge.  The  mediator  may  help  the 
parties  identify  additional  technical 
expertise  or  may  suggest  other 
processes  to  assist  the  parties. 

The  mediator  will  help  the  parties 
identify  and  capture  any  agreements 
which  develop  and  ensure  that  such 
agreements  are  reasonably  grounded  in 
reality.  Settlements  may  be  recorded  by 
the  mediator  or  by  the  parties  imder  the 
supervision  of  the  mediator.  The 
mediator  will  then  ensure  that  all 
identified  parties  are  advised  of  the 
results  of  mediation. 

Application 

Enclosed  you  will  fmd  one  application 
for  an  individual  and  one  for  an 
o'^anization.  Individuals  associated 
with  an  organization  may  submit 
individual  applications,  but  should 


disclose  their  affiliation.  As  indicated  on 
the  survey  instruments,  all  applications 
should  be  completed  and  returned 
before  June  1. 1989,  to:  The  Conflict 
Clinic,  Inc.,  George  Mason  University, 
Fairfax,  VA  22030. 

The  Farmers  Home  Administration  of 
U.S.  Department  of  Agriculture  is  one  of 
the  leading  providers  of  agricultural 
credit  in  the  nation.  From  time  to  time,  it 
is  appropriate  for  FmHA  to  work  with 
fanners  and  other  creditors  to  consider 
restructuring  these  loans.  The  FmHA  is 
committed  to  working  with  certified 
farmer-creditor  mediation  programs  in 
the  states  where  they  exist  and  with 
impartial  mediators  in  the  states  where 
certifled  programs  have  not  yet  been 
established.  Individuals  wishing  to 
appear  on  a  roster  to  serve  as  mediators 
of  FmHA  farm  debt  disputes  are 
requested  to  complete  the  following 
questionnaire  and  return  it  before  June 
1. 1989  to:  The  FmHA  Roster  Project, 
The  Conflict  Clinic  Inc.,  George  Mason 
University,  Fairfax,  VA  22030. 

For  Individuals 

1.  Name: 

2.  Organizational  or  Institutional  Affiliation 

(and  Title,  if  applicable): 

3.  Address:    


City: 

State: 

Zip 


4.  Phone  NumberCs):    

5.  Formal  Academic  Credentials: 


e.  Formal  Training  in  Mediation:  (Where, 
Who.  When.  How  Long?) 

7.  Mediation  Experience:  (Where,  when  what 
type,  how  many?) 


8.  Other  Relevant  Training  or  Experience: 
(Agriculture  or  Finance,  where,  when, 
who?) 


9.  Area  in  which  you  would  tie  willing  and 
able  to  mediate  farmer-creditor  disputes: 

Section  of  Stale   

State 


Multi-state  Region  — 
Dist.  from  Home  (Mi)  ■ 
10.  General  Fee:  * 


-/hr.t. 


_/day 

11.  Availability/Capacity: 
Hours  of  mediation/mo.7    [    ]  1-10    (    ] 

11-20.    (    1  Over  20 
Services  provided?    (    )  Convening.  [    ] 

Mediating.  [    ]  Reporting 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 


reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Clearance 
Officer.  OIRM,  Room  404-W, 
Washington,  DC  20250;  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (OMB  No.  0575-0000). 
Washington,  DC  20503. 
13.  Disclosure  of  Conflicts:  (Do  you  have  any 
positions  or  relationships  with  farmer, 
creditor,  or  governmental  organizations 
which  might  be  viewed  as  prejudicial  to 
your  service  as  an  impartial  mediator? 
Disclose  any  past,  current  or  pending 
actions  barring  you  from  Federal 
contracting.) 


14.  Please  list  two  references  who  know  you 
personally  and  can  vouch  for  your  ability 
and  character: 

Name 


Address  - 


Phones  - 

Name  — 
Address - 


Phones  

The  Farmers  Home  Administration  of 
U.S.  Department  of  Agriculture  is  one  of 
the  providers  of  agricultural  credit  in  the 
nation.  From  time  to  time,  it  is 
appropriate  for  FmHA  to  work  with 
farmers  and  other  creditors  to  consider 
restructuring  these  loans.  The  FmHA  is 
committed  to  working  with  certified 
farmer-creditor  mediation  programs  in 
the  states  where  they  exit  and  with 
impartial  mediators  in  the  states  where 
certified  programs  have  not  yet  been 
established.  Organizations  wishing  to 
appear  on  a  roster  to  serve  as  mediators 
of  FmHA  farm  debt  disputed  are 
requested  to  complete  the  following 
quetionnaire  and  return  it  before  June  1, 
1989  to:  The  FmHA  Roster  Project,  The 
Conflict  Clinic,  Inc.,  George  Mason 
University,  Fairfax,  VA  22030. 

For  Organizations 

1.  Name  of  Organization:  

2.  Corporate  or  Institutional  Relationships 

with  other  Mediation  Organizations: 


3.  Director 

4.  Address: 

City:    

State:  


Zip 

5.  Phone  Number(s):   

6.  Number  of  Mediators:  (Check  One)  [    ]  0- 

5.  [    ]  6-15.  [    J  Over  15 

Paid  Full-Time, 

Paid  Part-Time.    

Volunteer 
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8.  Required  Mediation  Training  for 
Mediators: 


9.  Relevant  Additional/Supplemental 
Training  Provided: 


10.  Farmer-Creditor  Mediation  Experience: 

(Check  One) 
I    ]  0-10  cases    [    ]  11-50  cases    I    J  over 
50 

11.  Other  Relevant  Experience:  (Agriculture 

or  Finance) 


12.  Names  of  individuals  who  would  perform 
mediation. 


Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  iiiformation,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture.  Clearance 
Officer.  OIRM,  Room  404-W, 
Washington,  DC  20250;  and  to  the  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project  (OMB  No.  0575-0000), 
Washington,  DC  20503. 

13.  Statement  of  Geographic  Service  Area: 
National  [    ] 

Region  or  State 

State  — — 

Multi-state  area 

Within  Miles/Hours  

14.  Range  of  Fees: 
High:  $ /hr.$^ 


Low:  $L. 


/day 
-/hr.$ /day 


15.  Availability/Capacity: 
Hours  of  mediation/mo.?    (    ]  l-io    (    j 

11-20.    (    J  Over  20 
Scr\'ices  provided?    (    ]  Convening.  [    ] 
Mediating,  [    j  Reporting 

16.  Disclosure  of  Conflicts:  (Does  your 

organization  have  any  positions  or 
relationships  with  farmer,  creditor,  or 
governmental  organizations  which  might 
be  viewed  as  prejudicial  to  your  service 
as  an  impartial  mediator?  You  must 
disclose  any  past,  current  or  pending 
actions  to  bar  you  from  Federal 
Contracting) 

17.  Please  list  two  references  for  whom  you 

have  performed  work  and  would  know 
your  organization's  capabilities: 

Name 

Address — 


Phones  - 
Name  — 
Address  ■ 


Phones  

Date:  May  17. 1989. 

Neal  Sox  Johnson, 

Acting  Administrator,  Farmers  Home 
A  dministration. 

[FR  Doc.  89-12353  Filed  5-22-89:  8:45  am) 
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Food  Safety  and  Inspection  Service 
IDocket  No.  89-019N] 

Revised  Policy  for  Controlling  Listeria 
monocytogenes 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Food  Safety  and  Inspection  Service 
(FSIS)  is  revising  its  policy  concerning 
the  control  of  L.  monocytogenes- 
contaminated  cooked  and  ready-to-eat 
meat  and  poultry  products.  FSIS  is 
expanding  its  current  product  testing 
program  and  revising  the  actions  the 
Agency  will  take  when  positive  samples 
are  found.  The  revised  policy  pertains  to 
cooked  and  ready-to-eat  meat  food 
products  and  poultry  products  prepared 
in  federally  inspected  establishments  or 
imported  from  certified  foreign 
establishments. 
DATES:  This  revised  policy  for 
controlling  contamination  by  L. 
monocytogenes  is  effective  upon 
implementation  of  revised  sampling 
procedures  and  will  continue 
indefinitely. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Marvin  Norcross,  Deputy 
Administrator,  Science,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250, 
(202)  447-6495. 

Background 

Since  1982  Listeria  monocytogenes 
has  been  implicated  in  illnesses  and 
deaths  from  consuming  L. 
monocytogenes-contaminaied  food 
products.  Pregnant  women  and 
individuals  with  impaired  immunity  are 
most  susceptible.  Farm  animals  are 
believed  to  be  a  primary  source  of  L. 
monocytogenes. 

Thorough  cooking  of  product  will 
destroy  any  L.  monocytogenes  that  may 
be  present.  However,  some  processed 
products  that  appear  to  have  been 
thoroughly  cooked  at  the  processing 
establishment  may  not  have  been,  and 
purchasers  may  be  misled  into  assuming 
the  product  is  free  of  L.  monocytogenes. 


Therefore,  FSIS  must  closely  monitor 
those  products  that  are.  or  may  be 
considered  by  consumers  to  be.  "ready- 
to-eat"  upon  purchase  because  they  may 
not  be  thoroughly  cooked  or  reheated 
before  consumption.  Contamination  of 
ready-to-eat  or  cooked  meat  and  poultry 
products  with  L  monocytogenes  can 
result  from  inadequate  processing,  or 
improper  handling  and  storage. 
Contamination  must  be  stringently 
avoided  during  production  since  L 
monocytogenes  can  grow  slowly  even 
when  held  under  proper  refrigeration 
temperatures.  All  cooked  and  ready-to- 
eat  meat  and  poultry  products  are 
covered  by  this  policy,  including  cooked 
sausages  such  as  franks  and  bologna, 
cooked  and  cured  pork  products,  cooked 
beef  and  cooked  corned  beef,  jerky,  dry- 
cured  pork  products,  fermented 
sausages,  and  cooked  luncheon  meats. 
On  March  11, 1987.  FSIS  published  a 
notice  (52  FR  7464)  outlining  its  policy 
concerning  ready-to-eat  or  cooked  meat 
and  poultry  products  contaminated  with 
L  monocytogenes.  That  notice  outlined 
an  expanded  testing  program  and  the 
Agency's  response  to  positive  findings. 
Under  the  present  policy,  monitoring 
samples  are  collected  on  a  random  basis 
from  selected  products.  When  the 
Agency  finds  a  positive  test  for  L 
monocytogenes  in  a  monitoring  sample, 
the  Agency  attempts  to  find  the  source 
of  the  contamination  and  ensure  that  the 
processor  takes  action  to  eliminate  the 
cause  of  contamination.  Additional 
samples  are  collected  for  followup 
testing,  to  verify  that  corrective  action 
has  been  taken.  If  additional  samples 
are  positive  fori,  monocytogenes,  FSIS 
will  then  consider  the  products  to  be 
adulterated  and  the  product  will  be 
subject  to  seizure  and  condemnation  or 
other  action  as  appropriate. 

The  1987  policy  was  consistent  with 
the  fact  that  there  were  no  known  cases 
of  human  listeriosis  caused  by  the 
consumption  of  cooked  or  ready-to-eat 
meat  and  poultry  products.  However,  at 
the  time  of  the  1987  notice,  the  Agency 
announced  that  if  conclusive  evidence 
linking  L  monocytogenes  in  meat  and 
poultry  products  to  human  illness 
became  available,  the  Agency  would 
consider  revising  its  1987  policy. 

On  April  14, 1989,  FSIS  received 
conclusive  evidence  from  the  Centers 
for  Disease  Control  linking  a  cooked 
poultry  product  with  a  case  of  human 
listeriosis.  In  view  of  this  new  evidence, 
the  Agency  is  revising  its  sampling  and 
compliance  policy  concerning  product 
which  may  be  contaminated  by  L 
monocytogenes. 
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In  monitoring  for  microbiological 
contamination,  there  are  essentially  two 
types  of  samples.  Where  practical,  the 
monitoring  samples  are  obtained  from 

sealed,  retail  packages  (generally  one 
pound  or  less)  which  can  be  shipped  to 
a  laboratory  under  the  same  conditions 
as  the  products  would  be  shipped  from 
the  plant.  The  Agency  describes  these 
samples  as  consisting  of  intact,  retail 
packages.  In  other  cases  where  product 
is  shipped  in  larger  wholesale-type 
packages,  it  is  only  practical  to  take  a 
sample  that  consists  of  a  portion  of 
product  that  would  otherwise  be 
shipped  in  an  intact  package.  For 
example,  an  initial  monitoring  sample 
would  not  consist  of  an  entire  round  of 
cooked  beef.  In  these  cases,  it  is 
necessary  to  take  one  or  more  slices  of 
product,  thus  introducing  a  possible 
contamination  source  that  would  not 
exist  for  the  normal  preparation  and 
packaging  process. 

Under  the  new  policy,  when  the 
Agency  finds  a  positive  result  in  a 
monitoring  sample  that  consists  of 
intact,  retail  packages,  it  will  consider 
the  sampled  lot  (production  on  the  day 
or  shift  the  sample  was  taken)  to  be 
adulterated.  If  product  from  the  sampled 
lot  is  in  commerce.  FSIS  will  request 
that  it  be  recalled.  The  Agency  will 
immediately  retain  current  production 
lots  of  the  same  product  until  test  results 
are  known  and  the  Agency  is  assured 
that  corrective  action  has  been 
successfully  implemented.  The  Agency 
will  also  begin  collecting,  at  the 
establishment,  samples  of  other 
products  it  believes  may  have  been 
produced  in  a  manner  exposing  it  to  L 
monocytogenes.  The  Agency  will  take 
such  other  inplant  action  as  may  be 
appropriate  to  prevent  the  production  of 
contaminated  product.  In  each  case,  the 
need  for  further  regulatory  action  will  be 
determined  after  consideration  of  all 
information  available  to  the  Agency. 

For  product  that  is  not  available  as 
intact,  retail  packages,  the  Agency  will 
collect  monitoring  samples  consisting  of 
a  portion  of  the  unpackaged  product 
which  is  shipped  to  a  laboratory  for 
testing.  Because  there  will  always  be 
some  question  concerning  the  source  of 
contamination,  the  Agency  will  not 
request  immediate  recall  of  the  sampled 
lot  when  a  positive  flnding  occurs.  The 
Agency  will,  however,  analyze  intact 
samples  from  subsequent  lots  and  will 
take  such  other  inplant  action  as  may  be 
appropriate  to  prevent  the  production  of 
contaminated  product,  including  holding 
and  testing  of  new  production  lots  of  the 
suspect  product.  As  with  intact,  retail 
packages,  inplant  restrictions  on  these 
products  will  be  continued  until  the 


Agency  is  assured  that  corrective  action 
has  been  successfully  implemented,  and 
the  need  for  further  regulatory  action 
will  be  determined  after  consideration 

of  all  information  available  to  the 
Agency. 

Under  the  new  policy,  the  Agency  is 
also  modifying  the  size  and  numbers  of 
samples  to  be  analyzed  in  the 
monitoring  program.  The  Agency 
believes  that  a  more  intense  sampling 
plan  is  consistent  with  the  demonstrated 
public  health  risk  from  listeriosis.  More 
detailed  information  regarding  the  FSIS 
monitoring  program,  including  sampling 
procedures  and  the  testing  methodology 
used,  is  available  upon  request  from  the 
information  contact  above. 

Because  of  the  potentially  high 
morbidity  and  mortality  rates  associated 
with  listeriosis  among  susceptible 
persons,  FSIS  is  reemphasizing  that 
portion  of  the  1987  notice  encouraging 
ejected  establishments  to  carefully 
review  their  operations  for  conditions 
which  are  conducive  to  the  growth  of  I. 
monocytogenes  and,  where  possible,  to 
reduce  the  potential  for  this 
microorganism  to  contaminate  their 
products.  Processors  need  to  ensure  that 
procedures  for  handling  raw  materials 
and  for  processing,  packaging  and 
storing  product  will  not  contribute  to  the 
growth  of  L  monocytogenes,  that  any 
existent  L  monocytogenes  is  destroyed 
during  processing  operations,  and  that 
the  possibility  of  recontamination  is 
eliminated.  For  example,  under 
processing,  use  of  insanitary  equipment, 
or  improper  handling  and  storage 
procedures  all  could  lead  to  growth  of  Z.. 
monocytogenes  and  should  be 
prevented.  FSIS  will  continue  to 
carefully  monitor  all  operations 
associated  with  the  production  of  ready- 
to-eat  or  cooked  meat  and  poultry 
products  to  prevent  such  conditions  and 
preclude  contamination  of  product  with 
L  monocytogenes  to  the  extent  possible. 
Nonetheless,  inspected  establishments 
are  hereby  notified  that  they  are 
responsible  for  ensuring  all  such 
products  are  safe  and  wholesome  for 
consumers  and  that  any  finished 
product  found  by  FSIS  to  contain  L 
monocytogenes  will  lead  to  immediate 
Agency  action  regarding  such  product  as 
may  be  required  to  protect  public  health. 

Done  at  Washington,  DC  on  May  19, 1989. 

Letter  M.  Cra%vford, 

Administrator,  Food  Safety  and  Inspection 
Service. 

[FR  Doc.  89-12453  Filed  5-22-89:  8:45  am] 
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Forest  Serviee 

Environmental  Statements;  Mendocino 
National  Forest,  CA;  Wind-Thrown 
Trees  Harvesting 

ACTION:  Notice;  exemption  of  decisions 
horn  administrative  appeal. 

summary:  The  Forest  Service  is 
exempting  from  appeal  its  decision  to 
harvest  wind-thrown  trees  damaged  in  a 
severe  windstorm  in  December  1988, 
and  its  decision  to  restore  the  areas 
involved. 

During  a  severe  windstorm  in 
December  1988,  extensive  timber  stands 
on  the  Mendocino  National  Forest  were 
blown  down.  These  wind-thrown  trees 
need  to  be  harvested  and  the  lands 
restored.  This  proposed  restoration 
consists  of  recovery  of  the  wind-thrown 
and  damaged  timber  and  the 
rehabilitation  of  the  National  Forest 
System  Lands  (NFSL)  where  this  wind- 
thrown  and  damaged  timber  are 
removed.  Any  undue  delay  in  these 
activities  codd  result  in  further 
unacceptable  degradation  of  the 
physical  and  biological  condition  of 
NFSL  and  substantial  deterioration  of 
the  wind-thrown  timber  which  would 
result  in  loss  of  value  to  the  economy. 
Delays  will  also  significantly  increase 
the  risk  of  severe  forest  insect  and  pest 
infestation  to  the  surrounding 
undamaged  trees. 

Pursuant  to  36  CFR  Part  217.4(11)  it  is 
my  decision  to  exempt  from  appeals  the 
decisions  covering  the  harvest  and 
restoration  of  the  Bredehoft,  the  revised 
Hayden,  Lazyman,  Mendocino  Pass, 
Doe,  Bear,  Armstrong  and  Howard  Basin 
areas.  The  Forest  Supervisor  has 
determined  through  environmental 
analysis  that  there  is  good  cause  to 
expedite  these  projects  which  are 
necessary  to  rehabilitate  the  NFSL  and 
to  recover  the  wind-thrown,  dead  and 
dying  timber  resulting  from  the 
December  1988  windstorm.  The 
Environmental  Assessments  (EA's) 
which  will  document  the  expected 
environmental  effects  of  the  actions,  will 
also  document  public  involvement  and 
will  address  the  issues  raised  by  the 
public. 

Due  to  the  length  of  time  it  has  taken 
to  develop  an  acceptable  restoration 
and  rehabilitation  program  and  to 
properly  evaluate  its  effects,  the  time 
remaining  for  accomplishment  of  the 
project  is  critical.  Additional  delays  will 
result  in  further  damage  to  presently 
undamaged  resources  and  could  result 
in  a  complete  loss  of  the  salvageable 
resources  as  well. 

The  decision  to  rehabilitate 
Mendocino  NFSL  and  offer  salvage 


timber  for  sale  in  the  Bredehoft,  Hayden, 
Lazyman,  Mendocino  Pass,  Doe,  Bear, 
Armstrong,  and  Howard  Basin  areas 
will  not  be  subject  to  administrative 
appeal  and  review  pursuant  to  36  CFR 
217. 

EFFECTIVE  DATE:  This  decision  was 

effective  May  26, 1989. 

FOR  FURTHER  IMFORMATION  CONTACT: 

Questions  about  this  decision  should  be 
addressed  to  George  A.  Cadzow,  Timber 
Appeals  Coordinator,  Timber 
Management  Staff,  Pacific  Southwest 
Region,  Forest  Service.  USDA,  630 
Sansome  Street  San  Francisco.  CA 
94111  at  (415)  556-2185.  or  Paul  F. 
Schuller.  Forest  Timber  Management 
Officer,  Mendocino  National  Forest,  420 
E.  Laurel  St.,  Willows,  CA  95988  at  (916) 
934-3316. 

SUPPLEMENTARY  INFORMATION:  The 
catastrophic  windstorm  of  December 
1988  damaged  timber  on  an  estimated 
10,000  acres  of  NFSL  on  the  Mendocino 
National  Forest  in  the  Bredehoft, 
Hayden,  Lazyman,  Mendocino  Pass, 
Doe,  Bear,  Armstrong,  and  Howard 
Basin  areas.  Maps  of  these  areas  are 
available  for  public  review  at  the 
Covelo  Ranger  Station,  78150  Covelo 
Road.  Covelo.  CA  95428,  and  at  the 
Mendocino  National  Forest  Supervisor's 
Office,  420  East  Laurel  St..  Willows.  CA 
95988.  The  analyses  for  these  proposals 
will  be  reported  in  the  Bredehoft. 
Hayden,  Lazyman,  Mendocino  Pass, 
Doe,  Bear,  Armstrong  and  Howard  Basin 
EA's. 

On  March  23, 1989  the  Mendocino 
National  Forest  Supervisor  published  a 
notice  in  local  newspapers  of  intent  to 
prepare  environmental  documents  for 
proposals  to  rehabilitate  NFSL  and  to 
salvage  damaged  timber  and  trees 
damaged  beyond  recovery  by  the 
Dcrember  1988  windstonn.  Pursuant  to 
40  CFR  1501.7  scoping  was  conducted  by 
the  Mendocino  National  Forest  to 
determine  the  issues  to  be  addressed  in 
the  environmental  analyses.  Additional 
scoping  will  be  conducted,  and  a  field 
trip  is  planned  for  interested  parties 
prior  to  completing  the  environmental 
analyses  on  the  Armstrong  and  Howard 
Basin  areas. 

The  Mendocino  National  Forest  has 
completed  the  analyses  for  the  salvage 
and  rehabilitation  of  the  Bredehoft. 
Hayden,  and  Doe  areas  and  is  in  various 
stages  of  completing  the  analyses  and 
EA's  for  the  other  areas  named.  The 
Bredehoft  EA  and  the  revised  Hayden 
and  Doe  EA's  are  scheduled  for 
completion  by  May  22. 1989.  The  Bear 
EA  and  the  revised  Mendocino  Pass  EA 
are  scheduled  for  June  1. 1989.  The 
Armstrong  and  Howard  Basin  EA's  are 
scheduled  for  July  15  and  August  1. 1989, 


respectively.  The  revised  Lazyman  EA  is 
scheduled  for  August  15. 1989. 

Analyses  of  the  timber  volume  and 
value  indicates  that  about  25  million 
board  feet  (MMBF)  valued  at  about  4.5 
million  dollars  was  damaged  during  the 
windstorm.  Complete  loss  of  this  timber 
could  result  in  an  estimated  loss  of 
about  1.12  million  dollars  to  Mendocino 
County  in  National  Forest  Receipts. 
There  are  also  about  5,000  acres  of  land 
that  requires  rehabilitation  and 
restoration  to  prevent  further  resource 
damage.  Site  preparation  and 
reforestation  is  also  necessary'. 
Additional  rehabilitation  and 
restoration  measures  will  be  necessary 
for  stream  restoration  and  erosion 
prevention. 

Delays  for  any  reason  could 
jeopardize  chances  of  accomplishing 
recovery  and  rehabilitation  of  the 
damaged  resources  this  field  season. 
These  delays  could  result  in  volume  and 
value  losses,  increased  risk  of  insect 
population  build-up  in  the  damaged  and 
undamaged  trees,  delay  in  implementing 
stream  channel  restoration  and  erosion 
control,  and  delay  in  reforestation. 

Dated:  May  17, 1989. 
Paul  F.  Barker, 
Regional  Forester. 
[FR  Doc.  89-12280  Filed  5-22-89:  8:45  am] 
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Comprehensive  Management  Plan; 
North  Fork  and  South  Fork  Kern  Wild 
and  Scenic  Rivers;  Sequoia  and  Inyo 
National  Forests,  Tulare  and  Kern 
Counties,  CA;  Intent  to  Prepare  an 
Environmental  Impact  Statement 

As  required  by  the  Wild  and  Scenic 
Rivers  Act  of  1968,  as  amended,  the 
Department  of  Agriculture,  Forest 
Service  will  be  preparing  an 
environmental  impact  statement  to 
determine  future  management  practices 
for  the  North  and  South  Forks  of  the 
Kern  Wild  and  Scenic  River  (W&SR), 
located  on  the  Sequoia  and  Inyo 
National  Forests.  For  that  portion  of  the 
North  Fork  Kern  W&SR  that  flows 
through  the  Sequoia  National  Park 
(upper  27  miles),  management  practices 
will  be  determined  by  the  Department  of 
Interior,  Park  Service,  at  the  time  the 
Park's  General  Development  Plan  is 
updated. 

A  range  of  alternatives  will  be 
considered.  These  alternatives  will 
analyze  various  management  practices 
and  policies  and  their  effects  on 
resources,  recreation  and  other  current 
uses,  and  the  protection  of  the  W&SR's 
"Outstandingly  Remarkable  Values"  as 
identified  in  the  Sequoia  National  Forest 


Land  and  Resource  Management  Plan 
for  the  South  Fork  and  the  Final 
Environmental  Impact  Statement  and 
Study  Report  for  the  North  Fork. 

Federal.  State,  and  local  agencies,  and 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  decisions 
have  been  invited  to  participate  in  the 
scoping  process.  This  process  includes: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

4.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

Public  comments  have  been,  and  will 
continue  to  be.  solicited  in  a  variety  of 
ways  including  requests  for  written 
comments,  information  mailings,  and 
public  meetings,  including  an  on-site 
field  trip. 

Paul  F.  Barker.  Regional  Forester, 
Pacific  Southwest  Region,  San 
Francisco.  California,  is  the  responsible 
official. 

The  analysis  is  expected  to  take  about 
seven  months.  The  draft  environmental 
impact  statement  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  be  available  for  a  90 
day  public  review  period  by  November 
1989.  At  that  time  EPA  willpublish  a 
notice  of  availability  of  the  draft  EIS  in 
the  Federal  Register.  It  is  very  important 
that  those  interested  in  the 
managementof  the  North  Fork  and  South 
Fork  Kern  Wild  and  Scenic  Rivers 
participate  at  that  time.  To  be  most 
helpful,  comments  on  the  draft  EIS 
should  be  specific  as  possible  and  may 
address  adequacy  of  the  statement  or 
the  merits  of  the  alternatives  discussed 
(see  The  Council  on  Envionmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.553  (1978).  and  that 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS.  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F  Supp. 
1334. 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
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when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final. 

After  the  comment  period  ends  on  the 
DEIS,  comments  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  final  environmental 
impact  statement  (FEIS).  The  FEIS  is 
scheduled  to  be  completed  by  April 
1990.  In  the  final  EIS.  the  Forest  Service 
is  required  to  respond  to  comments 
received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  EIS  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  a  Record  of  Decision. 
That  decision  will  be  subject  to  appeal. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  Robert  D.  Addison,  District  Ranger. 
Cannell  Meadow  District.  Sequoia 
National  Forest,  P.O.  Box  6,  Kemville, 
California  93238. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  David  M. 
Freeland,  Wild  and  Scenic  River 
Planner,  at  the  above  address,  phone 
(619)  376-3781. 
|UM«  A.  Crates, 
Forest  Supervisor. 

Date:  May  11, 1988. 

(FR  Doc.  80-12343  Filed  5-22-80:  8:45  am) 
MUINQ  COM  S410-11-H 


DEPARTMENT  OF  COMMERCE 
International  Trade  Adminlatration 
Export  Trade  Certtf  icato  of  Review 

AOINCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  89-00003. 

•UMMARY:  The  Department  of 
Commerce  has  issued  an  Export  Trade 
Certificate  of  Review  to  Passport 
International.  This  notice  summarizes 
the  conduct  for  which  certification  has 
been  granted. 

RM  njfiTNiR  inpohmation  contact. 
George  Muller.  Acting  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  377-5131.  This  is  not  a  toll-free 
number. 

•UPPtCMINTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act)  (Pub.  L  No.  97-290) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 


Review.  The  regulations  implementing 
Title  III  are  found  at  15  CFR  Part  325  (5(]| 
FR  1804,  January  11, 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in  the 
Federal  Register.  Under  section  305(a)  of 
die  Act  and  15  CFR  325.11(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an' action  in 
any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 
Products  and  Services 

Process  control  equipment,  computer 
hardware  and  software,  electronic  test 
and  repair  equipment,  medical 
equipment,  paper  and  paper  products, 
and  consumer  products. 

Export  Trade  Facilitation  Services  (as 
they  relate  to  the  export  of  Products) 

Consulting,  international  market 
research,  financing,  insurance, 
advertising,  packing  and  crating, 
warehousing,  trade  documentation  and 
shipping,  foreign  exhibit  marketing,  and 
customs  brokerage. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

Passport  International  may: 

1.  Coordinate  the  participation  of 
various  Suppliers  in  foreign  trade 
exhibitions  through  the  sharing  of  trade 
information  that  is  generally  available 
to  the  public. 

2.  Provide  Export  Trade  Facilitation 
Services  to  domestic  Suppliers  for  the 
export  of  their  Products  to  foreign 
customers. 

3.  Enter  into  exclusive  agreements 
with  domestic  Suppliers  to  arrange  for 
the  export  of  Products  to  foreign 
customers  in  response  to  foreign 
invitations  to  bid. 

4.  Enter  into  exclusive  agreements 
with  foreign  customers  to  select 
domestic  Suppliers  of  Products  in  order 
to  match  foreign  buyer  specifications. 


5.  Meet  and  negotiate  with  domestic 
Suppliers  concerning  the  terms  of  their 
participation  in  each  bid,  invitation  or 
request  to  bid,  or  other  sales  opportunity 
in  the  Export  Markets. 

6.  Establish  export  prices  for  domestic 
Suppliers  seeking  to  respond  to  a  foreign 
bid  opportunity. 

7.  Contract  with  other  Export 
Intermediaries  and  consultants  for  the 
arrangement  of  the  export  of  the 
Products  of  domestic  Suppliers  to  the 
Export  Markets. 

A  copy  of  each  certificate  will  be  kept 
in  the  Iiitemational  Trade 
Administrations  Freedom  of  Information 
Records  Inspection  FaciUty.  Room  4102. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Date:  May  16, 1988. 
George  Muller. 

Acting  Director,  Office  of  Export  Trading 

Company  Affairs. 

(FR  Doc.  88-12221  Filed  5-22-69:  8:45  am] 
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Export  Trade  Certificate  of  Review 

AOENCV:  International  Trade 
Administration.  Commerce. 

action:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review.  Application 
No.:  89-00004. 

SUMMARY:  The  Department  of 
Conunerce  has  issued  an  Export  Trade 
Certificate  of  Review  to  KIAD 
International  Trading  Company.  Inc. 
This  notice  summarizes  the  conduct  for 
which  certification  has  been  granted. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Muller.  Acting  Director.  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration. 
202-377-5131.  This  is  not  a  toll-free 
number.  "" 

SUPPLEMENTARY  INFORMATION:  Title  III 
of  the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L  No.  97-290) 
authorizes  the  Secretary  of  Conunerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  III  are  found  at  15  CFR  Part  325  (50 
FR  1804.  January  11. 1985). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(b).  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in  the 
Federal  Register.  Under  section  305(a) 
of  the  Act  and  15  CFR  325.11(a),  any 
person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action  in 
any  appropriate  district  court  of  the 


United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

Products 

All  products. 

Export  Trade  Facilitation  Services  (as 
they  relate  to  the  Export  of  Products) 

All  trade-facilitating  services  in 
connection  with  the  export  of  Products, 
including  matching  buyers  with  sellers; 
furnishing  financing;  placement  of 
marine,  casualty,  and  war  risk 
insurance;  coordinating  the  shipment  of 
Products;  processing  documentation; 
establishing  repayment  mechanisms; 
providing  ancillary  procurement 
services;  market  analysis  and  research; 
countertrade  services;  and  consulting. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  worid  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

1.  KIAD  may  enter  into  any  number  of 
nonexclusive  agreements  with 
individual  buyers  in  the  Export  Markets 
or  with  individual  Supphers  to  act  as  a 
sales  representative  or  broker  for  the 
export  of  Products  and  the  provision  of 
Export  Trade  Facilitation  Services. 

2.  KIAD  may  enter  into  agreements 
with  individual  Suppliers  for  the  export 
of  Products  and  the  provision  of  Export 
Trade  Facilitation  Services  whereifi: 

a.  KIAD  establishes  prices  for 
Products  in  Export  Markets;  and/or 

b.  KIAD  agrees  to  serve  as  the 
exclusive  sales  representative. 
"Exclusive"  means  that  KIAD  may  agree 
not  to  represent  any  competitors  of  the 
Supplier  unless  authorized  by  the 
Supplier;  and/or  the  Supplier  may  agree 
not  to  sell,  directly  or  indirectly  through 
any  other  intermediary,  into  the  Export 
Markets  in  which  KIAD  represents  the 
Supplier. 

3.  KIAD  may  enter  into  exclusive 
agreements  with  persons  in  the  Export 
Markets  (including  distributors  and 
sales  or  marketing  agents)  wherein 
KIAD  agrees  to  pay  a  competitive 
commission  or  other  compensation. 
"Exclusive"  means: 


a.  KIAD  may  agree  to  deal  in  Products 
in  the  Export  Markets  only  through  that 
person;  and/or 

b.  that  person  may  agree  not  to 
represent  in  Export  Markets,  or 
purchase  Products  from,  anyone  other 
than  KIAD. 

4.  KIAD  may  establish  price,  quantity, 
territorial,  and  customer  restrictions  for 
Products  to  be  sold  in  the  Export 
Markets  for  KIAD's  own  account  or  on 
behalf  of  an  individual  Supplier. 

5.  KIAD  may  enter  into  exclusive  or 
nonexclusive  agreements  with 
individual  buyers  to  provide  Export 
Trade  Facilitation  Services  and  to  act  as 
a  purchasing  agent  with  respect  to 
transactions  involving  the  export  of 
Products. 

6.  Upon  receiving  a  request  from  a 
buyer  in  an  Export  Market  for  the  price 
of  a  particular  Product,  KIAD  may  ask 
one  or  more  U.S.  Suppliers  individually 
to  supply  a  price  quotation  to  KIAD  for 
that  Product,  add  its  own  markup  to  the 
Suppliers  price,  and  transmit  a  price 
quotation  to  the  buyer.  Upon  placement 
of  an  order  by  a  buyer,  KIAD  may 
purchase  Products  and  ship  to  the  buyer. 

7.  As  KIAD  becomes  aware  of 
invitations  to  bid  or  other  sales 
opportunities  in  the  Export  Markets, 
KIAD  may: 

a.  Contact  individual  Suppliers  of  the 
Products  specified  in  the  invitation  to 
bid  or  the  purchase  specifications; 

b.  Invite  the  Suppliers  to  provide 
independent  quotations  to  KIAD  for  the 
export  of  the  Products  (provided  that 
KIAD  does  not  reveal  to  any  Supplier 
the  quotation  of  any  other  Supplier);  and 

c.  Enter  into  independent,  individual 
agreements  with  Suppliers  whereby 
KIAD  will  submit  a  response  to  the  bid 
invitation  or  the  purchase  specifications. 

Definition 

"Supplier"  means  a  person  who 
produces,  provides,  or  sells  Products  or 
Export  Trade  Facilitation  Services. 

Terms  and  Conditions  of  Certificate 

(a)  In  engaging  in  Export  Trade 
Activities  and  Methods  of  Operation, 
KIAD  will  not  intentionally  disclose, 
directly  or  indirectly,  to  any  Supplier 
any  information  that  is  about  any  other 
Suppliers  costs,  production,  capacity, 
inventories,  domestic  prices,  domestic 
sales,  or  U.S.  business  plans,  strategies, 
or  methods  that  is  not  already  generally 
available  to  the  trade  or  public. 

(b)  KIAD  will  comply  with  requests 
made  by  the  Secretary  of  Conmierce  on 
behalf  of  the  Secretary  or  the  Attorney 
General  for  information  or  documents 
relevant  to  conduct  under  the 
Certificate.  The  Secretary  of  Commerce 
will  request  such  information  or 


documents  when  either  the  Attorney 
General  or  the  Secretary  of  Commerce 
believes  that  the  information  or 
documents  are  required  to  determine 
that  the  Export  Trade.  Export  Trade 
Activities,  or  Methods  of  Operation  of  a 
person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  section  303(a)  of  the  Act. 

A  copy  of  each  Certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility. 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Date:  May  16. 1989. 

George  MuUer, 

Acting  Director,  Office  of  Export  Trading 
Company  Affairs. 

[FR  Doc.  89-12222  Filed  05-22-89;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

New  England  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  New  England  Fishery 
Management  Council  will  meet  on  May 
24-25, 1988,  at  the  Ramada  Inn.  1-95  and 
Route  27,  Mystic,  CT.  The  meeting  will 
begin  at  10  a.m.  on  May  24  and  will 
adjourn  at  5  p.m.  The  meeting  will 
reconvene  on  May  25  at  9  a.m.,  and  may 
be  lengthened  or  shortened  depending 
on  progress  on  the  agenda. 

Discussions  on  the  first  day  will 
include  reports  from  the  Groundfish  and 
Scallop  Oversight  Committees. 
Discussions  on  the  second  day  will 
include  a  report  from  the  Foreign  Fishir.g 
Committee,  updates  on  bluefish  and 
lobster,  and  reports  on  the  Atlantic 
States  Marine  Fisheries  Commission 
spring  meeting  and  government  support 
programs.  The  Council  also  will  hear  a 
presentation  on  the  Icelandic  fisheries 
management  system,  and  other  limited 
entry  programs. 

For  more  information  contact  Douglas 
G.  Marshall,  Executive  Director.  New 
England  Fishery  Management  Council.  5 
Broadway,  Saugus,  MA  09106. 
telephone:  (617)  231-0422. 

Cafe:  May  17. 1989. 
Joe  P.  Clem. 

Acting  Director,  Office  of  Fisheries 
Conserx'ation  and  Management.  National 
Marine  Fisheries  Service. 
(FR  Doc.  89-12229  Filed  5-22-89:  8:45  am] 

BILUNO  CODE  3S10-23-M 
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tJorth  PacUtc  FWMry  Management 
Council;  PubNc  MMting 

AQENCV:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  North  Pacific  Fishery 
Management  Councirs  Groundfish  Plan 
Teams  for  the  Gulf  of  Alaska  and  the 
Bering  Sea/Aleutian  Islands  Fishery 
Management  Plans  (FMPs)  will  hold  a 
public  meeting  on  June  5-7. 1989.  The 
meeting  will  begin  at  9  a.m..  PDT.  on 
June  5  at  the  Northwest  and  Alaska 
Fisheries  Center,  National  Marine 
Fisheries  Service.  Room  2079.  7600  Sdnd 
Point  Way.  N.E.,  Seattle.  WA.  The 
meeting  agenda  will  include:  (a)  review 
of  public  comments  on  the  draft 
Environmental  Assessment/Regulatory 
Impact  Review  (EA/RIR)  for 
Amendments  18  and  13.  respectively,  to 
the  FMPs  for  Groundfish  of  the  Gulf  of 
Alaska  and  the  Bering  Sea/Aleutian 
lilands.  (b)  review  of  a  draft  interim 
status  of  stocks  document  dealing  with 
pollock  in  the  Gulf  of  Alaska,  and  (c) 
review  of  a  draft  EA/RIR  for 
Amendments  19  and  14.  respectively,  to 
the  FMPs  for  Groundfish  of  the  Gulf  of 
Alaska  and  the  Bering  Sea/Aleutian 
Islands  dealing  with  pollock  roe 
stripping.  The  Plan  Teams  also  will 
review  a  list  of  possible  alternative 
management  actions  that  may  be 
analyzed  and  further  developed,  at  a 
future  date  prescribed  by  the  Council 
into  a  draft  EA/RIR  for  an  amendment 
to  the  Gulf  of  Alaska  and  the  Bering 
Sea/Aleutian  Islands  Groundfish  FMPs 
dealing  with  (1)  roe  stripping  of  any 
l^oimcil-managed  groundfish  species 
and  (2)  full  utilization  of  all  fish  species 
under  management  jurisdiction  of  the 
Council. 

For  more  information  contact  Bill 
Wilson.  North  Pacific  Fishery 
Management  Council  P.O.  Box  103138. 
Anchorage.  AK  99501;  telephone:  (907) 
271-2809. 

Date:  May  17. 1989. 
)mP.  Ckm. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc  89-12230  Filed  5-22-89;  8:45  am| 
MUINO  COOC  *S10-2»4I 


South  Atlantic  Fishery  ManagenMnt 
Council;  Public  Me«Ung 

AOENCY:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  South  Atlantic  Fishery 
Management  Council  will  hold  a  public 
meeting  of  the  Inter-Council  Billfish 
Committee  on  June  9, 1980.  from  8:30 
a.m..  to  5  p.m..  at  the  Town  and  Country 
Inn.  2008  Savannah  Highway. 


Charleston.  SC.  The  Committee  will 
develop  management  options  for 
Amendment  #1  to  the  Billfish  Fishery 
Management  Plan.  A  detailed  agenda 
will  be  available  to  the  public  on  or 
about  May  28. 1989. 

For  more  information  contact  Carrie 
R.F.  Knight,  Public  Information 
Specialist,  South  Atlantic  Fishery 
Management  Council,  One  Southpark 
Circle.  Suite  306,  Charleston.  SC  29407. 
telephone:  [803]  571^366. 

Date:  May  17. 1980. 
Im  p.  Clem. 

Acting  Director.  Office  of  Fisheries 
Conservation  artd  Management,  National 
Marine  Fisheriea  Service. 
[FR  Doc.  89-12233  Filed  5-22-89: 8:45  am] 

BILUNQ  COOC  3S10-22-M 


Departmont  Of  ConMiMrc* 

South  Atlantic  FWMcy  lianagemant 
Councii;Publicl 


agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 

The  South  Atlantic  Fishery 
Management  Council's  Swordfish 
Committee  will  hold  a  public  meeting  on 
June  5-6. 198a  The  meeting  will  begin  at 
1  p.m.,  on  June  5  at  the  South  Atlantic 
Council's  Headquarters  (address  below), 
and  will  conclude  on  June  6  at  5  p.m. 
The  Committee  will  develop 
management  options  for  Amendment  #1 
to  the  Swordfish  Fishery  Management 
Plan  to  be  presented  to  the  Inter-Council 
Swordfish  Committee.  A  detailed 
agenda  will  be  available  to  the  public  on 
or  about  May  28. 1989. 

For  more  information  contact  Carrie 
R.  F.  Knight,  Public  Information 
Specialist,  South  Atlantic  Fishery 
Management  Council  One  Southpark 
Circle,  Suite  306,  Charieston,  SC  29407, 
telephone:  (803)  571-436a 

Date:  May  17. 196% 
Joe  P.  Clam. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  86-12231  Filed  06-22-89:  8:45  am] 

WLUNQ  coot  3S1«-2a-M 


DEPARTMENT  OF  COMMERCE 

National  Ocsanic  and  Atmospheric 
Administration:  South  Atlantic  Fishory 
Management  Council;  PutoHc  Mooting 

agency:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  South  Atlantic  Fishery 
Management  Council  will  hold  a  public 
meeting  of  the  Inter-Council  Swordfish 
Committee  on  June  7-8. 1989.  The 


meeting  will  begin  at  8:30  a jn^  on  June  7 
at  the  Town  and  Coantry  fain,  2008 
Savannah  Highway.  Charieston,  SC.  The 
Committee  will  review  the  status  of  the 
swordfish  stock  and  develop  preferred 
management  options  for  Amendment  *^ 
to  the  Swordfish  Fishery  Management 
Plan.  A  detailed  agenda  will  be 
available  to  the  public  on  or  about  May 
20. 1989. 

For  more  information  contact  Carrie 
R.F.  Knight,  Public  Information 
Specialist.  South  Atlantic  Fishery 
Management  Council.  One  Southpark 
Circle.  Suite  306,  Charieston.  SC  29407, 
telephone:  (803)  571-4366. 

Date:  May  17, 1989. 
Joe  P.  Cleoi, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  Natioaal 
Marine  Fisheries  Service 
(FR  Doc.  89-12232  Filed  5-22-89;  8:45  amj 
BILUNQ  CODE  3S10-22-M 


Wetttm  Pacific  Fiahory  Management 
CouncU;  PutWic  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Western  Pacific  Fishery 
Management  Council's  Pelagic  Species 
Plan  Monitoring  Team  (PMT)  will  hold  a 
public  meeting  on  May  31. 1983,  at  the 
National  Marine  Fisheries  Service. 
Honolulu  Laboratory,  conference  room, 
2570  Dole  Street,  Honohilu,  HI. 

The  PMT  will  meet  at  1  p.m.,  to 
introduce  new  team  members,  to 
conduct  a  final  review  of  a  draft  of  the 
First  Annual  Report,  including  edits 
provided  by  the  Hawaii  Division  of 
Aquatic  Resources,  and  by  individual 
members  of  the  Scientific  and  Statistica' 
Committee.  The  Team  also  will  review 
the  Annual  Report  modules  prepared  b^ 
individual  Team  members  for  the 
Second  Annual  Report,  and  will 
integrate  the  modules  into  a  draft  of  the 
second  report,  with  emphasis  mostly  on 
1988  data.  Other  Team  business  also 
will  be  discussed. 

For  more  information  contact  Kitty 
Simonds,  Executive  Director,  Western 
Pacific  Fishery  Management  Council 
1164  Bishop  Street.  Suite  1405,  Honohilu, 
HI  96813;  telephone:  (803)  523-1368. 

Dale:  May  17. 1989. 
loe  P.  Clem, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  89-12234  Filed  5-22-89:  8  45  amj 

BILUNO  CODE  9S10-22^M 


Patent  and  Trademark  Office 

[Dodcet  No.  90525-9125] 

interim  Protection  for  Masit  Works  of 
Nationals,  Domicillaries,  and  Sovereign 
Authorities  of  Austria 

agency:  Patent  and  Trademark  Office. 
Commerce. 

action:  Issuance  of  interim  order. 


summary:  The  Secretary  of  Commerce 
has  delegated  to  the  Assistant  Secretary 
and  Commissioner  of  Patents  and 
Trademarks,  by  Amendment  2  to 
Department  Organization  Order  10-14. 
the  authority  under  section  914  of  Title 
17  of  the  United  States  Code,  the 
Semiconductor  Chip  Protection  Act  of 
1984  (SCPA),  to  make  findings  and  to 
issue  orders  for  the  interim  protection  of 
mask  works. 

On  March  7, 1989,  the  Patent  and 
Trademark  Office  received  a  petition  for 
the  issuance  of  an  interim  order  horn  the 
Austrian  Patent  Office.  On  April  4, 1989. 
a  Notice  of  Initiation  of  Proceedings  was 
published  at  54  FR  13549,  whereby  the 
Commissioner  requested  comments  on 
the  Austrian  Federal  Law  of  June  23, 
1988.  on  the  Protection  of  Microelectric 
Semiconductor  Products.  Comments 
supporting  the  grant  of  an  interim  order 
were  received  from  the  U.S. 
Semiconductor  Industry  Association. 
The  Commissioner  has  determined  that 
the  Austrian  legislation  meets  the 
statutory  requirements  of  section  914  of 
the  SCPA,  and  has  determined  that  an 
interim  protection  order  shall  issue  for 
the  protection  of  mask  works  of 
nationals,  domicillaries,  and  sovereign 
authorities  of  Austria.  The  order  will 
remain  in  effect  until  October  31, 1989. 
the  date  on  which  all  other  orders  issued 
under  section  914  will  expire. 
dates:  The  effective  date  of  this  order 
shall  be  March  7, 1989.  the  date  of 
receipt  of  the  petition.  This  order  shall 
terminate  on  October  31, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  K.  Kirk,  Assistant 
Commissioner  for  External  Affairs,  by 
telephone  at  (703)  557-3065.  or  by  mail 
marked  to  his  attention  and  addressed 
to  Commissioner  of  Patents  and 
Trademarks.  Box  4.  Washington.  DC 
20231. 

SUPPLEMENTARY  INFORMATION:  Chapter 

9  of  Title  17  of  the  United  States  Code 
establishes  an  entirely  new  form  of 
intellectual  property  protection  for  mask 
works  that  are  fixed  in  semiconductor 
chip  products.  Mask  works  are  defined 
in  17  U.S.C.  901(a)(2)  as: 

A  series  of  related  images,  however,  fixed 
or  encoded 


(A)  having  or  representing  the 
predetermined,  three-dimensional  pattem  of 
metallic,  insulating  or  semiconductor  material 
present  or  removed  from  the  layers  of  a 
semiconductor  chip  product;  and 

(B)  in  which  series  the  relation  of  the 
images  to  one  another  is  that  each  image  has 
the  pattem  of  the  surface  of  one  form  of  the 
semiconductor  chip  product. 

Chapter  9  further  provides  for  a  10- 
year  term  of  protection  for  original  mask 
works  measured  from  their  date  of 
registration  in  the  U.S.  Copyright  Office, 
or  their  first  commercial  exploitation 
anywhere  in  the  worid.  Mask  works 
must  be  registered  within  2  years  of 
their  first  commercial  exploitation  to 
maintain  this  protection. 

Foreign  mask  works  are  eligible  for 
protection  under  this  chapter  under 
basic  criteria  set  out  in  section  902;  fu^t. 
that  the  owner  of  the  mask  works  is  a 
national,  domiciliary,  or  sovereign 
authority  of  a  foreign  nation  that  is  a 
party  to  a  treaty  providing  for  the 
protection  of  the  mask  works  to  which 
the  United  States  is  also  a  party,  or  a 
stateless  person  wherever  domiciled: 
second,  that  the  mask  work  is  first 
commercially  exploited  in  the  United 
States;  or  that  the  mask  work  comes 
within  the  scope  of  a  Presidential 
proclamation.  Section  902(a)(2)  provides 
that  the  President  may  issue  such  a 
proclamation  upon  a  finding  that: 

A  foreign  nation  extends  to  mask  works  of 
owners  who  are  nationals  or  domiciliaries  of 
the  United  States  protection  (A)  on 
substantially  the  same  basis  as  that  on  which 
the  foreign  nation  extends  protection  to  mask 
works  of  its  own  nationals  and  domiciliaries 
and  mask  works  first  commercially  exploited 
in  that  nation,  or  (B)  on  substantially  the 
same  basis  as  provided  under  this  chapter  to 
mask  works  (i)  of  owners  who  are,  on  the 
date  on  which  the  mask  works  are  registered 
under  section  908.  or  the  date  on  which  mask 
works  are  first  commercially  exploited 
anywhere  in  the  worid.  whichever  occurs 
first,  nationals,  domiciliaries,  or  sovereign 
authorities  of  that  nation,  or  (ii)  which  are 
first  commercially  exploited  in  that  nation. 

Although  this  chapter  generally  does 
not  provide  protection  to  foreign  owners 
of  mask  works  unless  the  works  are  first 
commercially  exploited  in  the  United 
States,  it  is  contemplated  that  foreign 
nationals,  domiciliaries.  and  sovereign 
authorities  may  obtain  full  protection  if 
their  nation  enters  into  an  appropriate 
treaty  or  enacts  mask  works  protection 
legislation.  To  encourage  steps  toward  a 
regime  of  international  comity  in  mask 
works  protection,  section  914(a) 
provides  that  the  Secretary  of 
Commerce  may  extend  the  privilege  of 
obtaining  interim  protection  under 
Chapter  9  to  nationals,  domiciliaries  and 
sovereign  authorities  of  foreign  nations 
if  the  Secretary  finds: 


(1)  That  the  foreign  nation  is  making  good 
faith  efforts  and  reasonable  progress 
toward — 

(A)  entering  into  a  treaty  described  in 
section  902(a)(1)(A).  or 

(B)  enacting  legislation  that  would  be  in 
comphance  with  subparagraphs  (A)  or  (B)  of 
section  902(a)(2):  and 

(2)  that  the  nationals,  domiciliaries  and 
sovereign  authorities  of  the  foreign  nation, 
and  persons  controlled  by  them,  are  not 
engaged  in  the  misappropriation,  or 
unauthorized  distribution  or  commercial 
exploitation  of  mask  worits;  and 

(3)  that  issuing  the  order  would  promote 
the  purposes  of  this  chapter  and  international 
comity  with  respect  to  the  protection  of  mask 
works. 

On  March  7. 1989,  a  petition  for  the 
issuance  of  an  interim  order  under  17 
U.S.C.  section  914  was  submitted  to  the 
Commissioner  by  the  Austrian  Patent 
Office  on  behalf  of  the  Austrian 
Govemment.  The  petition  was  in  the 
form  of  a  letter  from  Dr.  Josef  Fichte. 
President  of  the  Austrian  Patent  Office, 
and  a  copy  of  the  Austrian  Federal  Law 
of  June  23. 1988  on  the  Protection  of  the 
Topographies  of  Microelectronic 
Semiconductor  Products  (Austrian  Law). 

In  its  comments,  the  U.S. 
Semiconductor  Industry  Association 
(SIA)  states  that  the  Austrian  Law 
appears  to  afford  protection  to  U.S. 
mask  works  on  substantially  the  same 
basis  as  provided  under  the  SCPA.  SL\ 
recommends  issuance  of  anorder 
extending  interim  protection  to  Austrian 
mask  works  until  October  31. 1989.  the 
date  until  which  existing  interim  orders 
have  been  extended.  Thorough  review 
of  the  Austrian  statute  is  appropriate 
then,  in  SIA'S  view,  when  the  legal 
regimes  for  mask  work  protection  in  all 
countries  subject  to  section  914  orders 
are  under  consideration. 

The  record  of  this  proceeding  supports 
a  finding  that  Austria  has  met  the 
statutory  requirements  of  section 
914(a)(2)  by  establishing  a  system  for 
the  protection  of  mask  works  in  Austria 
on  substantially  the  same  basis  as  the 
SCPA.  The  Austrian  Law  provides  an 
exclusive  right  to  the  creator  of  a 
topography,  defined  as  a  three- 
dimensional  structure  of  microelectronic 
semiconductor  products.  The  Law 
provides  protection  on  the  basis  of  non- 
conjmonplace  originality  resulting  bvm 
an  intellectual  effort  of  the  creator. 
Compulsory  licenses  are  not  permitted. 
An  exemption  for  reverse  engineering  is 
included,  and  iimocent  infringers  are 
protected. 

The  Austrian  Law  establishes  a 
registration  system,  and  the  term  of 
protection  for  eligible  topographies  is 
ten  years  from  the  date  of  first 
commercial  exploitation  or  the  date  of 
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filing  with  the  Austrian  Patent  O^ice. 
whichever  occurs  first. 

Protection  under  the  Law  is  available 
to  both  nationals  and  residents  of 
Austrij  and,  on  a  reciprocal  basis,  to 
nationals  and  residents  of  (1)  States 
party  to  an  international  agreement  to 
which  Austria  ia  a  party,  or  (2)  States 
identified  in  ordinances  of  the  Federal 
Nfinister  for  Economic  Affairs.  Unlike 
the  SCPA.  the  Austrian  Law  does  not 
provide  for  interim  protection.  The 
Austrian  Government  has  declared  its 
intention  to  extend  protection  under  the 
Law  to  mask  works  of  U.S.  nationals 
and  domiciliaries,  and  to  mask  works 
first  commercialized  in  the  United 
States. 

The  record  contains  no  evidence  that 
nationals,  domiciliaries  or  sovereign 
authorities  of  Austria  are  engaged  in  the 
r.'.isappropriation,  unauthorized 
distributioa  or  unauthorized 
commercial  exploitation  of  mask  works. 
Accordingly,  the  Commissioner  finds 
that  issuance  of  an  interim  order  will 
promote  the  purposes  of  the  SCPA  and 
i.Uemational  comity  with  respect  to  the 
protection  of  mask  works.  The  order 
shall  be  elective  as  of  March  7. 1989, 
the  date  on  which  the  petition  was 
received.  The  order  shall  terminate  on 
October  31. 198a  the  expiration  date  of 
all  other  existing  interim  orders  issued 
under  section  814.  S^e  54  FR 13931 
(April  8. 1989). 

Order  Extemfing  Interim  Protectioo 
Under  Cbaptor  •,  Ttde  17.  United  States 
Code,  to  Natienals,  DomiciOaries  and 
Sovereign  Authorities  of  Austria 

In  accordance  with  the  authority 
vested  in  me  by  Amendment  2  to 
Department  Organization  Order  10-14 
regarding  17  U.S.C.  914,  and  based  upon 
the  record  of  this  proceeding 
commenced  on  March  7. 1989. 1  find  that: 
Austria  is  making  and  has  been  making, 
since  March  7. 1989.  good  faith  efforts 
t  )ward  providing  effective  protection  for 
r^.ask  works  in  compKance  with  17 
U.S.C.  902(a)(2);  that  nationals, 
domiciliaries.  and  sovereign  authorities 
of  Austria  and  persons  controlled  by 
them  are  not  engaged  in  the 
misappropriation  or  unauthorized 
distribution  or  commercial  exploitation 
of  mask  works:  and  that  the  issuance  of 
tliis  order  will  promote  international 
comity  with  respect  to  the  protection  of 
mask  works. 

Accordingly,  nationals,  domiciliaries. 
and  sovereign  authorities  of  Austria  arc 
entitled  to  protection  under  Chapter  9  of 
Title  17,  United  States  Code,  subject  to 
compliance  with  all  formahties  specified 
therein.  The  effective  date  of  this  order 
is  March  7. 1989.  and  this  order  shall 
terminate  on  October  31, 1989. 


Date:  May  10. 1980. 
Donald  ).  Quigg. 

A  ssistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 
[FR  Doc.  e»-122»l  FUed  5-22-8©:  8:45  am) 
BIUMQ  COOl  JStV-W-M 


COMMISSION  OF  FINE  ARTS 
Meeting 

The  Commission  of  Fine  Arts'  next 
scheduled  meeting  is  Thursday.  25  May 
1989  at  10:00  a.m.  at  the  Commission's 
offices  at  708  )ackson  Place  NW.. 
Washington,  DC  20006  to  discuss 
various  projects  affecting  the 
appearance  of  Washington.  DC, 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 
Handicapped  persons  should  call  the 
offices  (566-1066)  for  details  concerning 
access  to  meetings. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to  Mr. 
Charles  H.  Atherton.  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington.  DC  15  May  1988. 
Charles  H.  Atherton. 

Secretary. 

(FR  Doc  89-12330  Filed  5-22-80;  &45  am) 

BILLMQ  COOC  U3S-tV« 


DEPARTMENT  OF  DEFENSE 

PubHc  InfofmaWon  CoWtctton 
Requirement  SulMnltted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number 
Request  for  Army  Reserve  Retirement 
Pay:  DA  Form  4240;  OMB  Control 
Number  0702-0078. 

Type  of  Request:  Reinstatement. 

A  verage  Burden  Hours /Minutes  per 
Response:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Number  of  Respondents:  5,200. 

Annual  Burden  Hours:  1,560. 

Annual  Responses:  5,200. 

Needs  and  Uses:  Prospective  retirees 
use  DA  Form  4240  to  request  reserve 
retirement  pay.  It  provides  the 
correspondence  address,  designation  of 
beneficiaries,  statement  of  other 


government  payments  received,  and 
other  information  required  to  establish  a 
retired  pay  account  for  reservist.  These 
payments  are  authorized  under  10  U.S.C. 
1331. 

Affected  Public:  Retired  Army 
personnel. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Dr.  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Timothy  Sprehe  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235.  New  Executive  Office 
Cuilding.  Washington.  DC  20503. 

DOD  Clearance  Officer:  Ms.  Pearl 
Rascoe-Harrison. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Rascoe-Harrison,  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway. 
Suite  1204,  Arlington,  Virginia  22202- 
430Z 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

May  16. 1989. 
[FR  Doc.  89-12282  Filed  5-22-89;  a45  am) 
BiLUNB  coec  aiie-oi-ii 


Office  of  the  Secretary 

Defense  Information  School  Board  of 
Visitors  Meeting 

agency:  Defense  Information  School 
Board  of  Visitors,  Office  of  the 
Secretary.  DOD. 

action:  Notice  of  meeting. 

summary:  a  meetuig  will  be  held  to 
review  the  Defense  Information  School's 
accreditation  procedures  and  tihe 
administration  and  content  of  the 
school's  public  affairs  programs  of 
instruction.  The  meeting  is  open  to  the 
public  and  will  be  conducted  in  Room 
270A,  Building  #400.  the  Defense 
Information  School  Ft.  Benjamin 
I  larrison,  IN  46216-6200. 

dates: 

June  22. 1989—8:00  a.m.  to  4:00  p.m.. 

and 
June  23. 1989 — 8:00  a.m.  to  4:00  p.m. 

FOR  RNTTHER  RWORMATION  CONTACT 

Mr.  Thomas  W,  Green.  Internal 
Information  Plans,  American  Forces 
Information  Service.  601  N.  Fairfax 
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Street.  Suite  311,  Alexandria.  VA  22314- 
2007. 

LM.  Bynum, 

Alternate  OSD  Federal  Register.  Liaison 
Officer,  Department  of  Defense. 
May  16, 1989: 

[FR  Doc.  89-12264  Filed  5-22-89:  8:45  am] 
BlUJNa  CODE  M10-01-M 

Defense  Communications  Agency 
[Requisition  NumlMr  238A] 

Scientific  Advisory  Group;  Closed 
Meeting 

The  DCA  Scientific  Advisory  Group 
will  hold  a  closed  meeting  on  June  12 
and  13. 1989.  at  the  MITRE  Corporation, 
Hayes  Building.  7225  Colshire  Rd. 
McLean.  Virginia. 

The  purpose  of  the  meeting  is  to 
address  21st  century  technology  and 
management  planning  issues  relating  to 
DoD's  information  systems  and  DCA's 
roles  and  missions. 

Any  persons  desiring  information 
about  the  Advisory  Group  may 
telephone.  202-746-3643,  or  write 
Associate  Director  for  Engineering  and 
Technology.  Defense  Communications 
Agency,  8th  Street  and  South 
Courthouse  Road.  Arlington.  Virginia 
22204. 

This  is  a  closed  meeting  due  to  the 
discussion  of  classified  material  which 
requires  protection  in  the  interest  of 
National  Defense.  (5  U.S.C.  552(c)(1)). 
fohn  G.  Grimes, 

Executive  Secretary,  Scientific  Advisory 
Group. 

[FR  Doc.  89-12352  Filed  5-22-89:  8:45  am] 
BILUfM  CODE  M10-0S4I 


Corps  of  Engineers,  Department  of 
Army 

Environmental  Statements; 
Availability;  Dade  County,  Rorida 

agency:  U.S.  Army  Corps  of  Engineers. 
DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  proposal  consists  of 
filling  about  4  acres  of  wetlands  for 
construction  of  a  140  MGD  wellfield  in 
the  Bird  Drive  basin  area  of  West  Dade 
County,  Florida. 

FOR  FURTHER  INFORMATION  CONTACT 

Questions  about  the  proposed  action 
and  DEIS  can  be  addressed  to:  U.S. 
Army  Corps  of  Engineers.  P.O.  Box  4970, 
Jacksonville,  Florida  32232-0019;  Attn: 
Dr.  Jonathan  D.  Moulding,  904/791-2286. 


SUPPLEMENTARY  INFORMATION: 

1.  The  following  alternatives  will  be 
considered: 

a.  Permit  issued  for  propoed  project. 

b.  Permit  issued  for  a  project  of 
alternative  size  and/or  location. 

c.  Permit  denied. 

2.  a.  Comments  on  alternatives  and 
environmental  concerns  are  invited  from 
any  affected  Federal.  State  and  local 
agencies,  affected  Indian  tribes,  and 
other  private  organizations  and  parties. 

b.  Significant  issues  to  be  analyzed  in 
depth  in  the  EIS  that  have  been 
tentatively  identified  to  date  are  the 
extent  of  the  effects  on  wetiands  from 
wellfield  drawdown,  and  the  means  to 
mitigate  for  those  effects. 

c.  Coordination  with  appropriate 
Federal  and  State  agencies  is  required 
under  provisions  of  the  Endangered 
Species  Act  and  the  National  Historic 
Preservation  Act. 

3.  A  Scoping  meeting  is  being  planned 
for  the  2nd  quarter  CY  1889  in  Miami. 
Florida. 

.     4.  The  DEIS  is  expected  to  be 
available  for  review  in  the  4th  quarter 
CY  1989. 

Dated:  May  8, 1989. 
A.|.  Salem, 

Chief  Planning  Division. 

[FR  Doc.  89-12347  Filed  5-22-89;  8:45  am] 

BILUNO  COOC  S710.AJ-M 

Defense  Mapping  Agency 

Environmental  Assessment  and 
Negative  Declaration  Regarding  ttte 
Closure  of  the  DMA  Field  Office. 
Kansas  City,  MO 

AGENCY:  Defense  Mapping  Agency, 

DOD. 

ACTION:  Notice  of  the  availability  of  the 

environmental  assessment  and  negative 

declaration  regarding  the  closure  of  the 

Defense  Mapping  Agency  (DMA)  field 

office  in  Kansas  City,  Missouri. 

SUMMARY:  On  13  March  1989,  Major 
General  Robert  F.  Durkin.  U.S.  Air 
Force,  the  Director,  Defense  Mapping 
Agency,  8613  Lee  Highway.  Fairfax, 
Virginia  22031-2137,  directed  the 
Director.  Defense  Mapping  Agency 
Aerospace  Center  (DMAAC),  St.  Louis, 
Missouri,  to  study  the  feasibility  and 
desirability  of  closing  the  Kansas  City 
Field  Office  of  the  Defense  Mapping 
Agency  located  in  Kansas  City. 
Missouri.  On  16  May  1989.  the  Director, 
DMA,  issued  his  determination,  based 
upon  the  Feasibility  Study,  that  in  view 
of  the  new  and  changing  technology 


being  incorporated  in  Agency 
operations,  and  in  view  of  potential 
savings  in  the  use  of  resources  that 
would  result  from  the  new  technology, 
the  Kansas  City  Field  Office  is  to  be 
closed  by  30  September  1989,  and  its 
mission,  functions,  and  personnel 
transferred  to  the  DMA  Aerospace 
Center.  St.  Louis.  Missouri. 

Notice  is  hereby  given,  pursuant  to 
section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969,  the 
Council  on  Environmental  Quality 
Guidelines  (40  CFR  Part  1500)  and 
Department  of  Defense  Regulation 
"Environmental  Considerations  in 
Department  of  Defense  Actions"  (32 
CFR  Part  214)  that  an  Environmental 
Impact  Statement  is  not  being  prepared 
for  the  proposed  closure  of  the  Kansas 
City  Field  Office.  The  Environmental 
Assessment  of  this  action  indicates  that 
this  closure  will  not  create  any 
significant  adverse  impact  on  the 
physical  environment  and  that  no 
significant  controversy  related  to  the 
natural  environment  in  associated  with 
this  action.  As  a  result  of  these  findings, 
the  Director.  DM.\.  has  determined  that 
the  preparation  of  an  Environmental 
Impact  Statement  is  not  required  in  this 
case. 

This  relocation  of  the  mission  and 
functions  performed  by  the  Kansas  City 
Field  Office  to  the  DMA  Aerospace 
Center  will  affect  approximately  99 
personnel  of  the  Kansas  City  Field 
Office.  All  employees  will  be  offered 
jobs  at  the  DMA  Aerospace  Center.  All 
who  accept  these  jobs  will  be  given 
permanent  change  of  station  and 
relocation  services  benefits,  including  a 
home-purchase  option. 

The  Environmental  Assessment,  the 
Finding  of  No  Significant  Impact,  and 
the  Feasibility  Study  are  on  file  and  may 
be  reviewed  by  interested  parties  at 
DMAAC  Kansas  City  Field  Office. 
ATTN:  KG  (Clinton  Walker),  609 
Hardesty  Avenue,  Bldg.  11,  Kansas  City. 
Missouri  64124-3093  and  at  the  Office  of 
the  Director,  DMAAC,  ATTN:  James 
Mahan.  3200  South  Second  Street,  Bldg. 
25,  St.  Louis,  Missouri  6311S-3399. 

date:  Administrative  action  on 
implementation  of  the  decision  will  be 
deferred  from  June  22, 1989,  at  which 
time  implementation  will  begin  unless 
comments  are  received  which  result  in  a 
contrary  determination. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  John  R.  Vaughn,  Comptroller, 
Defense  Mapping  Agencv.  8613  Lee 
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Highway,  Fairfax,  Virginia  22031-2137, 
phone  number  (703)  756-9206. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
May  16. 1968. 

(FR  Doc.  89-12263  Filed  S-22-88;  8:45  am] 

■tLUNQ  CODC  M10-01-M 


DEPARTMENT  OF  ENERGY 

Ftdarai  Energy  Regulatory 
CommlMion 

(Pro|wt  No.  98<5-003  Idaho] 

Environmental  Energy  Co.;  Availability 
of  Environmental  Aaaesament 

May  la  1989. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486,  52  FR  47887),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  major  license  for  the 
proposed  Falls  River  Hydroelectric 
Project  located  on  the  Falls  River  in 
Fremont  County,  near  the  city  of  Ashton, 
Idaho,  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  project.  In  the  EA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  1000,  of  the  Commission's  offices 
at  825  North  Capitol  Street  NE.. 
Washington.  DC  20426. 
Lola  D.  Cathell, 
Secretary. 

(PR  Doc.  89-12303  Filed  5-22-88: 8:45  am] 
■LUNO  COM  arir-oi^ 


[Proiect  No.  10521] 

Mahoning  Hydro  Aaaociates; 
Availability  of  Environmental 
Aaaeaament 

May  18. 1988. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  minor  license  for  the 


proposed  Mahoning  Creek  Dam 
Hydroelectric  and  has  prepared  a  draft 
Environmental  Assessment  (EA)  for  the 
proposed  project. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  1000,  of  the  Commission's  offices 
at  825  North  Capitol  Street  NE., 
Washington,  DC  20426. 

Comments  should  be  filed  within  30 
days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Acting  Secretary  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC 
20426.  Please  affix  Project  No.  10521  to 
all  comments.  For  further  information 
please  contact  R.  Feller,  Environmental 
Assessment  Coordinator,  at  (202)  376- 
9816. 

Lois  D.  CasheU, 
Secretary. 

(FR  Doc.  89-12304  Filed  5-22-89:  8:45  am] 
MUNM  CODC  STir-OI-M 


[Proioct  Na  998a-000,  GMrgia] 

Spartan  MINs;  Availability  of 
Environmental  Aaaeaament 

May  18, 1989. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  major  license  (5 
megawatts  or  less)  for  the  proposed 
John  P.  King  Hydroelectric  Power 
Project  located  on  the  Augusta  Canal/ 
Savannah  River  in  the  City  of  Augusta, 
Richmond  County,  Georgia,  and  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  proposed  project.  In  the  EA, 
the  Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  proposed  project,  with 
appropriate  mitigative  measures,  would 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  1000.  of  the  Commission's  offices 
at  825  North  Capitol  Street  NE.. 
Washington.  DC  20426. 
Lois  D.  CasheU. 
Secretary. 

[FR  Doc.  69-12305  Filed  5-22-69;  8:45  am] 
WLLINO  CODE  triT-OI-M 


[Docket  No*.  CP89-1324-000  ot  ■!.] 

Tranacontlnental  Gaa  Pipe  Une  Corp. 
et  al.;  Natural  Gaa  Certmoate  Fllinga 

May  17. 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Transcontinental  Gas  Pipe  Line  Corp. 

[Docket  No.  CP89-1 324-000] 

Take  notice  that  on  May  5. 1989. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  Post  Office  Box 
1396.  Houston.  Texas  77251.  filed  in 
Docket  No.  CP89-1324-O00  a  request 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  provide  a 
transportation  service  for  Enron  Gas 
Marketing  (Enron),  under  Transco's 
blanket  certificate  issued  in  Docket  No. 
CP88-328-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Transco  states  that  pursuant  to  a 
service  agreement  dated  February  22, 
1989,  it  proposes  to  transport  up  to 
1,020,895  dt  equivalent  of  natural  gas  per 
day  on  an  interruptible  basis.  Transco 
indicates  that  it  would  receive  that  gas 
at  various  existing  receipt  points  in 
onshore  and  offshore  Louisiana  and  in 
Texas,  Mississippi,  and  Pennsylvania, 
and  redeliver  the  gas  at  specified  points 
in  Onshore  Louisiana,  Texas  and 
Georgia. 

Transco  also  states  that  no 
construction  of  facilities  woud  be 
required  to  provide  this  service.  Transco 
further  states  that  the  peak  day,  average 
day,  and  annual  volumes  would  be 
1,020,895  dt  equivalent  of  natural  gas, 
100,000  dt  equivalent  of  natural  gas,  and 
36,500,000  dt  equivalent  of  natural  gas. 
respectively.  Transco  indicates  that  it 
would  charge  the  rates  and  abide  by  the 
terms  and  conditions  set  forth  in  its  Rate 
Schedule  IT. 

Transco  states  that  it  would  provide 
the  service  for  a  primary  term  expiring 
on  March  24. 1989.  and  continue  the 
service  thereafter  until  terminated  by 
either  Transco  or  Enron  upon  thirty 
days'  written  notice.  Transco  advises 
that  service  under  Section  384.223(a)  of 
the  Commission's  Regulations 
commenced  on  April  15. 1989,  as 
reported  in  Docket  No.  ST89-3134-000. 

Comment  date:  July  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


2.  Panhandle  Eastern  Pipe  Line  Co 

(Docket  N.  CP88-133O-000] 

Take  notice  that  on  May  8, 1989, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  5400  Westheimer  Court, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP89-1330-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to  add 
a  new  delivery  point  to  Kansas  Power 
and  Light  Company  (KP  &  L),  construct 
and  operate  appurtenant  facilities,  and 
to  reduce  the  certificated  maximum 
daily  delivery  obligation  at  the  Wilkins 
delivery  point,  all  under  the  certificate 
issued  in  Docket  No.  CP86-585-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  states  the  KP  &  L,  an 
existing  jurisdictional  sales  customer 
under  Rate  Schedule  G-2  has  requested 
Panhandle  to  add  a  delivery  point, 
Fieldview,  to  its  GS-2  sales  agreement. 
Panhandle  states  that  it  proposes  to 
construct  a  tap  into  the  Windsor  Lateral 
in  Johnson  County,  Missouri.  It  is  stated 
that  KP  &  L  will  then  construct  facilities 
to  connect  the  line  to  the  Fieldview 
Addition  subdivision.  It  is  further  stated 
that  the  estimated  daily  peak  deliveries 
for  the  proposed  sales  tap  is  35  Mcf  per 
day  for  the  first  and  second  years,  125 
Mcf  per  day  for  the  third  and  fourth 
years  and  200  Mcf  per  day  for  the  fifth 
year  and  thereafter. 

In  addition.  Panhandle  states  that  it 
proposes  to  reduce  the  certificated 
maximum  daily  delivery  obligation  at 
the  Wilkins  delivery  point  fi-om  8,000 
Mcf  to  7,800  Mcf.  It  is  stated  that  these 
changes  will  not  affect  the  certificated 
entitlement  of  KP  &  L's  G-2  contract 
since  the  aggregate  volumes  delivered 
on  a  single  day  will  not  exceed  10,000 
Mcf. 

Comment  date:  July  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Great  Lakes  Gas  Transmission  Cn. 

[Docket  No.  CP89-1 331-000] 

Take  notice  that  on  May  8, 1989,  Great 
Lakes  Gas  Transmission  Company 
(Great  Lakes).  2100  Buhl  Building, 
Detroit,  Michigan  48226,  filed  in  Docket 
No.  CP89-1333-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  pubhc 
convienience  and  necessity  authorizing 
Great  Lakes  to  transport  natural  gas,  on 
an  interruptible  basis,  for  the  account  of 
Wisconsin  Public  Service  Corporation 
(WPSC),  until  November  1, 1994,  all  as 
more  fully  set  forth  in  the  application 


which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Great  Lakes  states  that  WPSC  has 
requested  that  Great  Lakes  transport  up 
to  10,000  Mcf  per  day  for  the  account  of 
WPSC,  from  a  point  on  the  International 
Border  between  the  United  States  and 
Canada,  at  Emerson,  Manitoba 
(Emerson),  where  the  facilities  of  Great  " 
Lakes  interconnect  with  the  facilities  of 
TransCanada  Pipe  Lines  Limited,  to  an 
existing  point  of  interconnection 
between  the  facilities  of  Great  Lakes 
and  ANR  Pipeline  Company  located  at 
Fortune  Lake,  Michigan  (Fortune  Lake 
Delivery  Point).  Great  Lakes  indicates 
that  WPSC  and  Great  Lakes  entered  into 
a  transportation  service  agreement 
(Agreement)  dated  April  14, 1989,  which 
implements  these  arrangements.  Great 
Lakes  further  indicates  that  the  term  of 
the  Agreement  expires  on  November  1, 
1994. 

Great  Lakes  states  that  the  Agreement 
provides  for  a  rate  for  the  transportation 
service  to  the  Fortune  Lake  Delivery 
Point  which  is  equal  to  the  100  percent 
load  factor  rate  as  determined  from  the 
demand  and  commodity  components 
utilized  in  the  transportation  component 
of  existing^  Rate  Schedule  CQ-2  of  Great 
Lakes'  FERC  Gas  Tariff,  under  which 
volumes  of  natiu'al  gas  are  also 
transported  fi-om  Emerson  to  Great 
Lakes'  Central  zone.  Great  Lakes  fuxther 
states  that  no  new  facilities  would  be 
required  to  provide  the  proposed 
transportation  service. 

Comment  date:  June  7, 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

4.  Northwest  Pipeline  Corp. 

[Docket  No.  CP89-1 334-000 J 

Take  notice  that  on  May  8, 1989, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP89-1334-000  a  request  pursuant  to 
§  157.205  (18  CFR  157.205)  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  Conoco,  Inc.  (Conoco),  a 
producer  of  natural  gas.  under 
Northwest's  blanket  certificate  issued  in 
Docket  No.  CP86-578-000.  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  proposes  to  transport  on  an 
interruptible  basis  up  to  20,000  MMBtu 
equivalent  of  natural  gas  on  a  peak  day 
for  Conoco,  3,500  MMBtu  equivalent  on 
an  average  day  and  1,300,000  MMBtu 
equivalent  on  an  annual  basis.  It  is 
stated  that  Northwest  would  receive  the 
gas  for  Conoco's  account  at  existing 


points  on  Northwest's  system  in  San 
Juan  and  Rio  Arriba  Counties.  New 
Mexico,  and  La  Plata  County.  Colorado, 
and  that  Northwest  would  deliver 
equivalent  volumes  at  existing  points  in 
San  Juan  and  Rio  Arriba  Counties,  New 
Mexico,  and  La  Plata  County.  Colorado. 
It  is  explained  that  the  service 
commenced  March  9, 1989.  under  the 
automatic  authorization  provisions  of 
§  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-3016. 

Comment  date:  July  3. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Northwest  Pipeline  Corp. 

[Docket  No.  CP89-1 336-000] 

Take  notice  that  on  May  8, 1989. 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84108,  filed  in  Docket  No. 
CP89-1336-000  a  request  pursuant  to 
§  157.205  (18  CFR  157.205)  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  BP  Gas  Marketing  Company 
(BP),  a  marketer  of  natural  gas.  under 
Northwest's  blanket  certificate  issued  in 
Docket  No.  CP86-578-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  proposes  to  transport  on  an 
interruptible  basis  up  to  150,000  MMBtu 
equivalent  of  natural  gas  on  a  peak  day 
for  BP.  100  MMBtu  equivalent  on  an 
average  day  and  36.500  MMBtu 
equivalent  on  an  annual  basis.  It  is 
stated  that  Northwest  would  receive  the 
gas  for  PB's  account  at  various  existing 
points  on  Northwest's  system,  as 
designated  in  the  transportatton 
agreement,  and  that  Northwest  would 
deliver  equivalent  volumes  at  various 
existing  points  on  Northwest's  system.  It 
is  explained  that  the  service  commenced 
March  23. 1989.  under  the  automatic 
authorization  provisions  of  §  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-3p78. 

Comment  date:  July  3. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Northern  Natural  Gas  Co. 

(Docket  No.  CP8S-1 338-000] 

Take  notice  that  on  May  9, 1989. 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corporation 
(Northern),  1400  Smith  Street,  P.O.  Box 
1188,  Houston,  Texas  77251-1188.  filed 
in  Docket  No.  CP89-1338-000.  an 
application  pursuant  to  section  7{b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  20,690  feet  of  16- 
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inch  diameter  pipeline  in  Andrews 
County,  Texas,  by  sale  to  Regal  Gas 
Corporation  (Regal),  an  intrastate 
pipeline,  all  as  more  fully  set  forth  in  the 
application  which  is  on  Hie  with  the 
Commission  and  open  to  public 
inspection. 

Northern  states  that  the  segment  of 
pipeline  that  it  proposes  to  abandon  is 
immediately  downstream  of  the 
Andrews  compressor  station  that  was 
sold  by  Northern  to  Regal  pursuant  to 
Commission  authority  granted  in  Docket 
No.  CP88-3O4-O00  by  order  issued  June 
15. 198&  Northern  further  states  that 
since  the  sale  of  the  Andrews 
compressor  station,  Northern  has  not 
used  the  20,960  feet  of  16-inch  diameter 
pipeline  that  it  proposes  to  abandon. 
Northern  indicates  that  the  proposed 
abandonment  would  not  result  in 
abandonment  of  service  to  any  of 
Northern's  existing  customers. 

Comment  date:  June  7. 1989.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

7.  Transcontinental  Gas  Pipe  Line  Corp. 

(Docket  No.  CP8e-1341-000l 

Take  notice  that  on  May  9, 1969. 
Transcontinental  Gas  Pipe  Une 
Corporation  (Transco)  Post  Office  Box 
1396,  Houston,  Texas  77251,  filed  in 
Docket  No.  CP89-1341-000,  a  request 
pursuant  to  section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natiiral  gas  for  Enron  Gas 
Marketing,  Inc.  (Enron)  under  its  blanket 
certificate  issued  in  Docket  No.  CP88- 
328-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transco  states  that  the  total  volume  of 
natural  gas  to  be  transported  for  Enron 
on  a  peak  day  would  be  1,843,600  dt;  on 
an  average  day  would  be  492,000  dt;  and 
on  an  annual  basis  would  be  663,696,000 
dt. 

Transco  states  that  it  would  receive 
the  natural  gas  at  various  existing 
receipt  points  in  onshore  and  offshore 
Louisiana,  onshore  and  offshore  Texas, 
Mississippi,  Pennsylvania  and  New 
Jersey.  Transco  further  states  that  it 
would  deliver  the  natural  gas  at  various 
existing  delivery  points  in  onshore  and 
offshore  Louisiana,  Georgia,  Mississippi, 
Delaware,  Pennsylvania,  Maryland, 
New  Jersey.  Nortii  Carolina,  Virginia. 
New  York  and  South  Carolina. 

Transco  indicates  that  it  commenced 
the  transportation  of  natural  gas  for 
Enron  on  March  24, 1989.  as  reported  in 
Docket  No.  ST89-300S-000,  for  a  120-day 


period  pursuant  to  Section  284.223(a)  of 
the  Regulations  (18  CHI  284.223(a)). 

Comment  date:  July  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Northwest  Pipeline  Corp. 

[Docket  No.  CP89-134»-O00j 

Take  notice  that  May  9, 1989, 
Northwest  I>ipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108.  filed  in  Docket  No. 
CP89-134a-000,  an  application  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  a  new  meter  station 
near  Longview,  Washington;  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Conrniission  and  open  to 
inspection. 

Northwest  states  that  the 
Weyerhaeuser  Company 
(Weyerhaeuser)  owns  a  pulp  and  paper 
products  mill  near  Longview, 
Washington  and  North  Pacific  Paper 
Corporation  (Norpac)  also  owns  a  paper 
products  mill  in  the  same  area. 
Northwest  explains  that  historically,  the 
natural  gas  requirements  of 
Weyerhaeuser  and  Norpac  have  been 
served  by  Cascade  Natural  Gas 
Corporation  (Cascade),  a  local 
distribution  company  customer  of 
Northwest.  However,  it  is  explained, 
Weyerhaeuser  and  Norpac  notified 
Northwest  that  they  intend  to  extend 
their  plant  faciUties  near  Longview  by 
constructing  a  jointly-owned  pipeline 
approximately  nine  miles  to  Northwest's 
transmission  system  and  requested 
Northwest  to  apply  for  Commission 
authority  to  construct  and  operate  a  new 
tap  and  meter  at  an  interconnection 
with  that  facility. 

Northwest  requests  certificate 
authorization  to  construct  and  operate  a 
new  meter  station  in  Cowlitz  County, 
Washington  at  a  point  of 
interconnection  between  Northwest's 
26-inch  mainline  and  the  contemplated 
Weyerhaeuser/Norpac  pipeline. 
Northwest  states  that  the  meter  station 
would  consist  of  a  six-inch  tap,  meter 
and  appurtenant  facilities  designed  to 
deliver  up  to  24,000  MMBtu's  per  day. 
The  estimated  cost  of  the  meter  station, 
including  filing  fees,  is  $167,350.00. 

Northwest  states  that  once  the  new 
meter  station  is  authorized  and 
constructed,  the  fiexible  delivery  point 
authority  (18  CFR  284.221(h))  under 
Northwest's  blanket  transportation 
certificate  would  be  used  to  commence 
deliveries  to  Weyerhaeuser  and  Norpac 
at  the  new  point  under  transportation 
agreements  with  Weyerhaeuser  and 
Norpac. 


Comment  date:  June  7. 1989.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  United  Gas  Pipe  Line  Co. 

(Docket  No.  CP8S-1344-000] 

Take  notice  that  on  May  10, 1989, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP89-1344-000 
a  request  pursuant  to  9 157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  or 
behalf  of  Phoenix  Gas  Pipeline 
Company  (Phoenix),  an  intrastate 
pipeline,  under  its  blanket  authorization 
issued  in  Docket  No.  CP88-6-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

United  would  perform  the  proposed 
intemiptible  transportation  service  for 
Phoenix,  pursuant  to  an  intemiptible 
transportation  service  agreement  dated 
December  6. 1988.  as  amended  on  March 
17. 22  and  27. 1989  (Conb-act  No.  TI-21- 
2010).  The  transportation  agreement  is 
effective  for  a  primary  term  of  one 
month  from  the  date  of  first  delivery 
thereunder  or  such  date  that  the  parties 
mutually  agree  to  terminate  the 
agreement.  The  agreement  shall 
continue  for  successive  one  month  terms 
unless  terminated  by  thirty  days  written 
notice  by  either  party.  United  proposes 
to  transport  up  to  a  maximum  of  103,000 
MMBtu  of  natural  gas  on  an  average  and 
peak  day;  and  on  an  annual  basis 
37,595,000  MMBtu  of  natural  gas  for 
Phoenix.  United  proposes  to  receive  the 
subject  gas  at  existing  points  of 
interconnection  located  in  the  states  of 
Louisiana,  Mississippi  and  Texas.  It  is 
stated  that  the  points  of  delivery  are 
located  in  the  states  of  Alabama, 
Florida.  Louisiana,  Mississippi  and 
Texas.  United  avers  that  no  new 
facilities  are  required  to  provide  the 
proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self- 
implementing  provision  of  S  284.223(a)(1) 
of  the  Commission's  Regulations.  United 
commenced  such  self-implementing 
service  on  March  28, 1989,  as  reported  in 
Docket  No.  ST89-321 1-000. 

Comment  date:  July  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Natural  Gas  Pipeline  Co.  of  America 

(Docket  No.  CP89-1 346-000] 

Take  notice  that  on  May  10, 1989, 
Natural  Gas  Pipeline  Company  of 


America  (NaUiral),  701  East  22nd  Sti^et, 
Lombard,  Illinois  60148.  filed  in  Docket 
No.  CP89-1346-000  a  request  pursuant  to 
S9  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  transport, 
on  an  intemiptible  basis,  up  to  a 
maximum  of  200,000  MMBtu  equivalent 
of  natural  gas  per  day  (plus  any 
additional  volumes  accepted  pursuant  to 
the  overrun  provisions  of  Natural's  Rate 
Schedule  ITS)  for  American  Central  Gas 
Marketing  Company  (American 
Central),  a  marketer  of  natural  gas. 
under  Natural's  blanket  certificate 
issued  in  Docket  No.  CP86-582-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  tiie  Commission  and 
open  to  public  inspection. 

Natural  proposes  to  transport  30,000 
MMBtu  equivalent  of  natural  gas  on  an 
average  day  and  10.950,000  MMBtu 
equivalent  of  natural  gas  as  an  annual 
quantity.  Natural  states  that  the  receipt 
points  are  located  in  Texas,  offshore 
Texas.  New  Mexico,  Oklahoma, 
Louisiana,  offshore  Louisiana,  Illinois, 
Arkansas,  Kansas,  Iowa,  Nebraska  and 
Wyoming  and  the  delivery  point  is 
located  in  Illinois.  Natural  further  states 
that  transportation  service  for  American 
Central  commenced  on  March  9, 1989, 
under  the  120-day  automatic  provisions 
of  Section  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST89-3460. 

Comment  date:  July  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Texas  Gas  Transmission  Corp. 

[Docket  No.  CP89-134»-000] 

Take  notice  that  on  May  10, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street, 
Owensboro.  Kentucky  42301,  filed  in 
Docket  No.  CP89-1349-000  a  request 
pursuant  to  S  157.205  (18  CFR  157.205)  of 
the  Commission's  Regulations  for 
authorization  to  transport  natural  gas  on 
behalf  of  PPG  Industries,  Inc.— 
Harmarville  (PPG),  under  Texas  Gas' 
blanket  certificate  issued  in  Docket  No. 
CP88-686-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  transport,  on 
an  intemiptible  basis,  up  to  3,000 
MMBtu  equivalent  of  natural  gas  on  a 
peak  day.  200  MMBtu  equivalent  on  an 
average  day  and  73,000  MMBtu 
equivalent  on  an  annual  basis  for  PPG. 
Jt  is  stated  that  Texas  Gas  would 
receive  the  gas  for  PPG's  account  at 
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various  points  on  Texas  Gas'  system 
and  would  deliver  equivalent  volumes  at 
an  interconnection  with  Consolidated 
Gas  Transmission  Corporation  in 
Warren  County,  Ohio.  It  is  asserted  that 
the  transportation  would  be  effected 
using  existing  facilities  and  no 
construction  of  facilities  would  be 
required.  It  is  explained  that  the 
transportation  service  commenced  April 
1. 1989,  under  the  automatic 
authorization  provisions  of  §  284.223  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST8»-3010. 

Comment  date:  July  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Texas  Gas  Transmission  Corp. 

[Docket  No.  CP89-1 350-000] 

Take  notice  that  on  May  10, 1989, 
Texas  Gas  Transmission  Corporation, 
(Texas  Gas)  3800  Frederica  SU-eet, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP89-135a-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  NesUe  Foods  Corporation 
(Nestie),  under  its  blanket  authorization 
issued  in  Docket  No.  CP88-688-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  would  perform  the 
proposed  intemiptible  transportation 
service  for  Nestle,  an  end-user,  pursuant 
to  a  gas  transportation  agreement  dated 
November  23, 1988.  The  term  of  the 
transportation  agreement  is  from  the 
date  of  execution  by  Nestle  and  shall 
continue  in  effect  month-to-month 
thereafter,  unless  terminated  upon  30 
days  written  notice  by  either  party. 
Texas  Gas  proposes  to  transport  on  a 
peak  day  up  to  2,750  MMBtu;  on  an 
average  day  up  to  1,233  MMBtu;  and  on 
an  annual  basis  450,000  MMBtu  for 
Nestle.  Texas  Gas  proposes  to  receive 
the  subject  gas  from  an  existing  point  of 
receipt  on  its  system  for  transportation 
and  redelivery  to  Nestle  at  an  existing 
point  of  delivery  in  Warren  County, 
Ohio.  The  proposed  rate  to  be  charged  is 
contained  in  Texas  Gas"  currently 
effective  IT  rate  schedule. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self- 
implementing  provision  of 
§  284.223(a)(1)  of  the  Commission's 
Regulations.  Texas  Gas  commenced 
such  self-implementing  service  on  April 
1, 1989,  as  reported  in  Docket  No.  ST89- 
2979-000.  _ 


Comment  date:  July  3, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Texas  Gas  Transmission  Corp. 

[Docket  No.  CP89-1351-000 

Take  notice  that  on  May  10. 1989. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP8»-1351-000  a  request 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  PPG  Industries,  Inc-Tipton  (PPG- 
Tipton),  under  Texas  Gas'  blanket 
certificate  issued  in  Docket  No.  CP88- 
686-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  transport  on 
an  intemiptible  basis  up  to  3.000  MMBtu 
of  natural  gas  on  a  peak  day.  325  MMBtu 
on  an  average  day  and  118,625  MMBtu 
on  an  annual  basis  for  PPG-Tipton. 
Texas  Gas  states  that  it  would  perform 
the  transportation  service  for  PPG- 
Tipton  under  Texas  Gas'  Rate  Schedule 
IT.  Texas  Gas  indicates  that  it  would 
transport  the  gas  from  various  receipt 
points  to  a  delivery  point  located  in 
Warren  County,  Ohio. 

It  is  explained  that  the  ser\'ice 
commenced  April  1, 1989,  under  the 
automatic  authorization  provisions  of 
§  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-3014.  Texas  Gas  indicates  that  no 
new  facilities  would  be  necessary  to 
provide  the  subject  service. 

Comment  dote:  July  3. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20426,  a  motion  to  inter\'ene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  358.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
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intervene  in  accordance  with  the 
Commision's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  Hie  Natural  Gas  Act 
and  the  Commissioo's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commision's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  tlie 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  day  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  apphcation  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CashaU, 
Secretary. 

(FR  Doc.  89-12307  Filed  5-22-89-,  8:45  amj 
wujtM  COM  trir-OMi 


IDocket  No*.  TAa0>1-21-OO1  and  TMa»-2- 
21-001 

Columbia  Qm  TranamlMion  Corp..; 
PropoMd  ChangM  In  FERC  Qm  Tariff 

May  17, 1989. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  May  11, 1989.  tendered  for  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff.  Original  Volume  No.  1.  to 
become  effective  on  May  1. 1989: 
Substitute  One  hundred  and  thirty- 
fourth  Revised  Sheet  No.  16 
Substitute  Thirty-ninth  Revised  Sheet 
N0.64A 


Columbia  states  the  foregoing  tari^ 
sheets  are  being  filed  in  compliance 
with  the  Commission's  order  issued 
April  27, 1989  in  Docket  Na  TAa9-l-21- 
000.  Such  order  directed  Columbia  to 
refile  its  PGA  tariff  sheets  to  be  effective 
May  1. 1989  to  reflect  revised  pipeline 
supplier  rates  in  effect  on  May  1. 1989. 

Columbia  indicates  that  when 
compared  to  the  rates  contained  ia 
Columbia's  PGA  filing  of  February  28. 
1989,  the  revised  rates  set  forth  on 
Substitute  One  hundred  and  thirty- 
fourth  Revised  Sheet  Na  16  reflect  a 
decrease  of  $J)23  per  Dth  in  the 
Demand-1  sales  rate  and  a  decrease  of 
.54t  per  Dth  in  the  Demand-2  sales  rate. 

Copies  of  the  filing  were  served  upon 
the  Company's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
Union  Center  Plaza  Building.  825  North 
Capitol  Street  NE..  Washington.  DC 
20426.  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  on  or  before 
May  24. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  pubUc  inspection. 

LoU  D.  Cashell. 

Secretary. 

[FR  Doc.  89-12300  Fded  5-22-89;  8:45  a.ii) 
Buxma  cooc  n^7-v^-m 

(Oockst  Na  SA89-7-000] 

McKaIvy  Operating  Corp4  Petition  for 
Adjuatmant 

May  18, 1989. 

Take  notice  that  on  April  10, 1989. 
McKelvy  Operating  Corporation 
(McKelvy)  filed  a  petition  under  section 
502(c)  of  the  Natural  Gas  Policy  Act  of 
1978  (NGPA)  requesting  the  Commission 
to  grant  adjustment  relief  from  the 
requirements  of  S  271.805  of  the 
Commission's  regulations  and  payment 
of  refunds  plus  applicable  interest  due 
its  purchaser. 

McKelvy  states  that  it  is  the  owner 
and  operator  of  the  Spikes  Na  29  well 
located  in  Finney  County.  Kansas. 
McKelvy  further  states  that  the  instant 
gas  is  subject  to  a  November  22. 1960 
gas  purchase  contract  with  Cities 


Service  Gas  Company  (Cities  Service), 
now  Williams  Natural  Gas  Company. 
McKelvy  submits  that  froet  December 
1978  to  May  1979.  the  subject  well  was 
shut  in  due  to  its  inability  to  produce  gas 
through  water  bkxiking  the  formation 
and  perforations  and  that  on  September 
7, 1978,  an  amendment  to  the  subject  gas 
purchase  contract  was  executed 
providing  that  in  consideration  for 
McKelvy's  agreement  to  install, 
maintain,  and  operate  water  removal 
equipment.  Cities  Swvice  agreed  to  pay 
an  increased  price  for  gas  sold  under  the 
contract.  McKelvy  further  submits  that 
on  or  about  May  22. 1979.  it  applied  acid 
treatment  and  installed  rods,  tubing,  and 
surface  pumping  equipment  in  the 
subject  well  and  that  it  spent  a  large 
amount  of  money  to  perform  this 
enhanced  recovery  technique  which  was 
necessary  to  avoid  abandonment  of  the 
well  and  the  loss  of  substantial  reser\'es 
of  gas. 

McKelvy  asserts  that  on  September 
14, 1979,  it  filed  an  application  with  the 
Kansas  State  Corporation  Commission 
for  a  determination  that  the  subject  welf 
qualified  as  a  stripper  well  under 
section  108  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA),  which  apphcation 
was  granted  on  April  24, 1980.  McKelvy 
further  asserts  that  by  letter  dated 
March  18, 1981,  Cities  Service  first 
notified  it  that  the  subject  weH  produced 
gas  at  a  rate  exceeding  an  average  of  60 
Mcf  per  day  for  the  90-day  production 
period  beginning  May  20. 1980,  and  was 
disqualified  as  a  stripper  well.  McKelvy 
submits  that  on  or  about  May  7. 1981,  it 
filed  a  notice  of  disqualification,  as 
amended  May  12. 1981.  stating  that  the 
subject  well  disqualified  as  a  stripper 
well  beginning  with  the  90-day  period 
ending  August  31. 1979.  and  also  filed  an 
application  under  f  271.805  requesting  a 
determination  that  the  increased 
production  from  the  subject  well  was 
the  result  of  enhanced  recovery 
techniques  and  that  the  well  continued 
to  qualify  for  the  section  108  price. 

McKelvy  states  that  by  letter  dated 
June  15, 1987,  the  Commission  ordered  it 
to  refund  the  difference  between  the 
section  108  price  collected  for  the  period 
from  September  1, 1979  to  May  11. 1981, 
and  the  otherwise  applicable  maximum 
lawful  price  plus  interest  McKelvy 
contends  that  the  refund  is  inequitable 
and  will  cause  it  special  hardship  and 
an  undue  distribution  of  burdens  since 
the  purchaser  did  not  begin  paying  the 
section  108  price  until  July  1980. 
McKelvy,  further  contends  that  the 
refund  is  inequitable  and  results  in 
undue  hardship  and  financial  burdens 
because  at  the  NGPA  section  104  price. 


adjusted  for  Btu  content,  its  out-of- 
pocket  expenses  exceed  the  revenues 
from  the  subject  sale. 

The  procedure  applicable  to  the 
conduct  of  this  adjustment  proceeding  is 
found  in  Subpart  K  of  the  Commission's 
Rules  of  Practice  and  Procedure.  Any 
person  desiring  to  participate  in  this 
adjustment  proceeding  must  file  a 
motion  to  intervene  in  accordance  with 
the  provisions  of  Subpart  K.  All  motions 
to  intervene  must  be  filed  within  15  days 
after  publication  of  this  notice  in  the 
Federal  Register.  The  petition  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection. 
Lois  D.  Caahell. 
Secretary. 
[FR  Doc.  89-12306  Filed  5-22-89;  8:45  amj 
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IDocket  No.  RP88-2S9-013] 


Northern  Natural  Gaa  Co.,  Division  of 
Enron  Corp.;  Propoaad  Ctiangea  in 
FERC  Gaa  Tariff 

May  17. 1989. 

Take  notice  that  Northern  Natural 
Gas  Company,  Division  of  Enron  Corp., 
(Northern)  on  May  11, 1989,  tendered  for 
filing  revised  changes  in  its  FERC  Gas 
Tariff  to  correct  pagination  errors  in  the 
filing  made  April  28, 1989  in  this 
proceeding. 

The  Company  states  that  copies  of  the 
filing  have  been  mailed  to  each  of  its 
customers  purchasing  gas  and  receiving 
transportation  and  gathering  services 
under  its  FERC  Gas  Tariff  and  to 
interested  State  Commissions.  Any 
person  desiring  to  be  heard  or  to  protest 
said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  petitions  or 
protests  must  be  filed  on  or  before  May 
24. 1989.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  ptirty  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  0.  CaslieU. 
Secretary. 

[FR  Doc.  89-12302  Filed  5-22-89;  8:45  am) 
MUiNG  cooE  srir-oi-M 


[Docket  No.  RP88-47-021] 

Northwest  Pipeline  Corp.;  Propoaed 
Change  in  FERC  Gaa  Tariff 

May  17, 1989. 

Take  notice  that  on  May  12, 1989, 
Northwest  Pipeline  Corporation 
("Northwest"),  in  compliance  with  the 
order  of  the  Federal  Energy  Regulatory 
Commission  ("Commission")  issued  on 
February  24, 1989  in  the  above  docket 
number,  submitted  the  following  tariff 
sheets,  to  be  a  part  of  its  FERC  Gas 
Tariff: 

First  Revised  Volume  No.  1 

Second  Revised  Sheet  No.  120 

Third  Revised  Sheet  No.  121 

Substitute  First  Revised  Sheet  No.  121-A 

Original  Volume  No.  1-A 

Second  Revised  Sheet  No.  317 
First  Amended  First  Revised  Sheet  No. 
318 

Northwest  states  that  these  tariff 
sheets  reflect  new  provisions  setting 
forth  a  100%  load  factor  authorized 
ovemm  rate,  and  an  unauthorized 
overrun  rate  at  a  level  higher  than  the 
authorized  rate  for  annual  volumes 
purchased  or  transported  in  excess  of  a 
customer's  annual  D-2  nomination. 
These  provisions  are  reflected  in  section 
15  of  the  General  Terms  and  Conditions 
of  Northwest's  First  Revised  Volume  No. 
1  Tariff  and  Section  14  of  Rate  Schedule 
TF-1  of  Northwest's  Original  Volume 
No.  1-A.  Northwest  requested  a  July  1, 
1989  effective  date  for  the  tendered 
sheets. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  May  24, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  89-12301  Filed  5-22-89;  8:45  am) 

BIUJNG  CODE  6717-01-M 


[Docket  No.  ER89-392-000] 

IWontana  Power  Co.;  HIing  ' 

May  11. 1989 

Take  notice  that  on  May  1, 1989,  the 
Montana  Power  Company  (Montana 
Power)  tendered  for  filing  pursuant  to 
Part  35  of  the  Federal  Energy  Regulatory 
Commission's  Regulations  under  the 
Federal  Power  Act  its  proposed  Rate 
Schedule  REC-89A,  applicable  for  sales 
of  electricity  by  Montana  Power  for 
resale  to  Central  Montana  Electric 
Power  Cooperative,  Inc..  (Central 
Montana)  (Rate  Schedule  FPC  No.  39) 
and  Bighorn  County  Electric 
Cooperative,  Inc.,  (Bighorn)  (Rate 
Schedule  FPC  No.  40).  This  filing  has 
been  served  upon  Bighorn  and  Central 
Montana. 

Montana  states  that  Rate  Schedule 
REC-89-A  will  provide  it  wiih  a 
decrease  ir  revenues  from  sales  to  these 
customers  cf  $626,494  (3.76%)  during  the 
year  ending  June  30, 1990,  and 
implements  the  fourth  annual  rate 
adjustment  pursuant  to  a  Settlement 
Agreement  approved  in  Docket  No. 
ER84-35»-O00,  31  FERC  f  61,060  (1985). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  tc 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NW.  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  26. 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Casliell,      ^ 
Secretary. 
[FR  Doc.  89-12274  Filed  5-22-89;  8:45  am] 

BtLUNG  COOC,«717-01-II 


ENVIRONMENTAL  PROTECTKM 
AGENCY 

IFRL  3574-8] 

Ambient  Air  Monitoring  Reference  anO 
Equivalent  Methods;  Receipt  of 
Application  for  an  Equivalent  Method 
Determination 

Notice  is  hereby  given  that  on  April 
12. 1989,  the  Environmental  Protection 
Agency  received  an  application  from 
Tecan  ENVIA.  Inc..  P.O.  Box  8101. 
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Hillsborough.  North  Carolina  27278.  to 
determine  if  their  Model  AF  21M  UV 
Fluorescence  Sulfur  Dioxide  Analyzer 
(manufactured  by  Environnment.  S.A.. 
Ill  Bd.  Robespierre.  F-78300  Poissy, 
France]  should  be  designated  by  the 
Administrator  of  the  EPA  as  an 
equivalent  method  under  40  CFR  Part  53. 
If.  after  appropriate  technical  study,  the 
Administrator  determines  that  this 
method  should  be  so  designated,  notice 
thereof  will  be  given  in  a  subsequent 
iasue  of  the  Federal  Register. 
Erich  W.  Brettfaauer, 

Acting  Assistant  Administrator  for  Research 
and  Development. 

[KR  Doc.  rt&-li)19  Filed  5-22-89:  8:45  am) 
BHJJNO  COM  U«»-SO-l» 


IFRL-3574-71 

Science  Advisory  Board,  Sodiment 
Criteria  Subcoawntttea;  Open  Meeting 

Summary:  Under  the  Federal 
Advisory  Committee  Act.  Pub.  L.  92-463, 
notice  is  hereby  given  that  a  tvyo-day 
meeting  of  the  Sediment  Criteria 
Subcommiteee  of  the  Environmental 
Effects.  Transport  and  Fate  Committee 
of  the  Science  Advisory  Board  (SAB) 
will  be  held  on  June  1-2, 1989.  The 
meeting  will  begin  at  9:00  a.m.  and  will 
be  held  in  the  Grand  Ballroom  I  of  the 
Ramada  Renaissance  Hotel, 
Washington-Dulles  International 
Airport.  13889-71  Park  Center  Road. 
Hemdon.  Virginia  22071.  Telephone 
(702)  834-1989.  The  meeting  will  adjourn 
no  later  than  12:00  p.m.  on  ]une  2, 1989. 

The  Subcommittee  has  been  charged 
with  evaluating  the  scientific  and 
technical  foundations  of  methodologies 
available  to  the  Agency  for  estimating 
sediment  toxicity  and  the  biological 
impact  of  inplace  contaminated 
sediments.  In  addition,  the 
Subcommittee  has  agreed  to  comment 
on  the  feasibility  of  utilizing  each 
methodology  to  determine  the  extent  of 
contamination  and  risk  posed  to  the 
environment  and  human  health. 
Research  directions  will  also  be 
identified  for  strengthening  each 
methodology  reviewed. 

Purpose:  The  specific  purpose  of  this 
meeting  is  to  receive  information  on 
seven  methods  that  have  potential 
utility  for  setting  sediment  critieria.  The 
technical  aspects  of  these  methodologies 
will  be  presented  by  Agency  staff  for 
future  consideration  and  evaluation. 

For  Further  Information:  This  meeting 
will  be  open  to  the  public.  Any  member 
of  the  public  who  wishes  to  present 
information,  or  receive  further  details 
should  contact  Ms.  Janis  C  Kurtz. 
Executive  Secretary  Or  Mrs.  Dorothy 


Clark,  Staff  Secretary,  Science  Advisory 
Board  (A-lOl-F),  U.S.  EPA.  401  M 
Street.  SW..  Washington.  IX:  20460. 
Telephone  (202)  382-2552  or  (FTS)  382- 
2552.  Written  comments  will  be 
accepted  until  5.00  p.m.  May  30, 1989. 
Fifteen  copies  of  such  comments  should 
be  sent  to  Ms.  Kurtz  at  the  above 
address.  Persons  interested  in  making 
brief  oral  statements  before  the 
Subconunittee  must  contact  Ms.  Kurtz 
no  bter  than  May  26, 1989  to  be  assured 
of  space  on  the  agenda.  Oral 
presentations  should  be  supplemented 
by  a  written  statement  for  the  record, 
which  may  be  submitted  (15  copies]  to 
Ms.  Kurtz  at  the  time  of  the  meeting  for 
distribution  to  members  of  the 
Subcommittee.  Seating  at  the  meeting 
will  be  on  a  first  come  basis. 
Donald  G.  Barnes, 
Director.  Science  Advisory  Board. 
May  a.  1989. 
[FR  Doc.  89-12320  Filed  5-22-89;  8:45  am| 

WLUNO  COM  H«0-50-M 


FEDEIML  I^EPOSIT  IMSURANCr 
CORPORATION 

Proposed  Statement  of  PoOty  on 
Minimum  Recommended  External 
Auditing  Procedures  for  State 
Nonmemt>er  Banlts 

AQEMCV:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTIOM:  Request  for  comments. 

summary:  The  FDIC  hereby  requests 
comments  on  a  proposed  Statement  of 
Policy  which  identiJQes  the  minimum 
auditing  procedures  that  the  FDIC 
recommends  that  an  independent 
external  auditor  perform  annually  at 
each  state  nonmember  bank.  The 
procedures  cover  the  followng  areas: 
securities:  loans:  allowance  for  loan 
losses;  insider  transactions;  and  internal 
controls.  The  policy  statement  also 
describes  the  extent  of  testing  that  is 
appropriate  when  carrying  out  these 
procedures  and  the  audit  reports  banks 
should  file  with  the  FBIC. 
date:  Comments  on  the  proposal  must 
be  received  by  July  24, 1989. 
ADORESS:  All  comments  should  be 
submitted  to  Hoyle  L.  Robinson, 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  55017th  Street 
NW.,  Washington,  DC  20429.  telephone 
(202)  398-6903. 

FOR  FURTHER  INFORMATION  CONTACT. 
Doris  L.  Marsh,  Examination  Specialist, 
Division  of  Bank  Supervision,  Federal 
Deposit  Insurance  Corporation,  550 17th 
Street  NW.,  Washington,  DC  20429, 
telephone  (202)  898-8914. 


SUPPLEMENTARY  INFORMATION:  On 

November  16, 1988,  the  Board  of 
Directors  of  the  FDIC  adopted  a 
Statement  of  Policy  Regarding 
Independent  External  Auditing 
Programs  of  State  Nonmember  Banks 
which  became  effective  on  December  28, 
1988.  That  statement  of  policy  strongly 
encourages  each  state  nonmember  bank 
to  have  an  annual  external  auditing 
program  performed  by  an  independent 
auditor.  It  defines  an  external  auditing 
program  as  a  set  of  procedures  designed 
to  test  and  evaluate  high  risk  areas  of  a 
bank's  business  which  may  be 
performed  by  an  independent  auditor 
who  may  or  may  not  be  a  public 
accountant.  The  policy  encourages  each 
bank  to  have  an  annual  audit  of  its 
financial  statements  performed  by  an 
independent  public  accountant  and 
states  that  such  an  audit  would 
generally  be  considered  to  be  a 
satisfactory  external  auditing  program. 

Nevertheless,  the  policy  statement 
also  explains  acceptable  alternatives  for 
those  banks  that  fiad  the  external 
auditing  program  that  will  best  meet 
their  individual  needs  will  be  other  than 
an  audit.  These  alternatives  may  include 
directors'  examinations,  "engagement 
audits."  specified  auditing  procedures, 
balance  sheet  audits,  and  "operational 
audits."  However,  no  widely  accepted 
national  standards  exist  for  the  specific 
procedures  that  must  be  performed  in 
many  of  these  alternatives. 

Thus,  when  notified  by  a  bank  that 
one  of  these  alternative  reviews  has 
been  performed,  the  FDIC  has  no 
assurance  as  to  the  actual  procedures 
which  have  been  performed.  For  that 
reason,  the  FDIC  staff  in  conjunction 
with  the  accounting  profession  has 
identified  a  set  of  minimum  auditing 
procedures  that  represents  an 
alternative  external  auditing  program 
for  banks,  The  FDIC  staff  believes  that 
these  procedures  will  be  less  costly  than 
an  audit  and  will  generally  cover  the 
high  risk  areas  of  a  bank.  This,  the  FDIC 
proposes  that,  at  a  minimum,  the 
auditing  procedures  specified  in  this 
proposed  statement  of  policy  be 
performed  annually  at  all  state 
nonmember  banks  that  do  not  undergo 
an  audit  of  their  financial  statements. 

The  text  of  the  proposed  statement  of 
policy  follows: 

Statenent  of  Policy  on  Mininuim 
RecoraiBended  Extetnal  Auditing 
ProceduEes  fot  State  Neanember  Banks 

In  the  statement  of  Policy  Regarding 
Independent  Extenal  Auditing  Progr.ims 
of  State  Nonmember  Banks,  the  FDIC 
strongly  encourages  each  state 
nonmember  bank  to  have  an  annual 


audit  ■  of  its  financial  statements 
performed  in  accordance  with  generally 
accepted  auditing  standards  by  an 
independent  pubic  accountant 
Nevertheless,  the  FDIC  realizes  that  the 
audit  committee  or  board  of  directors  of 
certain  state  nonmember  banks  may 
determine  not  to  engage  an  independent 
public  accountant  to  perform  an  audit 
for  various  reasons.  In  those  instances, 
the  FDIC  recommends  that  each  state 
nonmember  bank,  at  a  minimum,  have 
the  following  specified  auditing 
procedures  performed  annually  by  an 
independent  external  auditor  (who  need 
not  be  an  independent  public 
aocoontant)  as  part  of  its  external 
auditing  program. 

Tbe  recommended  auditing 
procedures  are  intended  to  address  the 
high  risk  areas  common  to  all  banks. 
However,  each  bank  must  also  review 
the  risks  inherent  in  its  particular 
business  and  determine  if  additional 
procedures  may  be  needed  to  cover 
other  high  risk  areas  in  which  it  has 
activities.  For  example,  if  a  bank  or  its 
subsidiaries  has  si^ificaBt  real  estate 
investments,  securities  broka--dealer  or 
similar  activities  (including  those 
described  in  1 337.4  of  the  FDIC  Rules 
and  Regulations),  or  trust  department 
operations,  among  others,  the  FDIC 
urges  the  bank  to  consider  expanding 
the  scope  of  its  external  auditing 
program  so  that  it  includes  auditing 
procedures  in  these  other  high  risk 
areas.  If  a  bank  chooses  to  have  an 
audit  performed  by  an  independent 
public  accountant,  such  audit  of  the 
bank's  Hnancial  statements  will  satisfy 
these  minimum  external  auditing 
guidelines. 

The  independent  auditor  (or  the  public 
accountant)  should  be  informed  of  and 
permitted  access  to  all  examination 
reports,  administrative  orders,  and  any 
additional  written  communication 
between  tbe  bank  and  the  FDIC  or  state 
banking  authorities.  The  auditor  should 
obtain  bank  management's  written 
representation  that  he  has  been 
informed  of  and  granted  access  to  all 
such  documents  prior  to  tbe  completion 
of  his  field  work. 

Extent  of  Testing 

Where  the  procedures  require  testing 
or  determinations  to  be  made,  sampling 
may  be  used.  Both  judgmental  and 
sfati.stical  sampling  may  be  acceptable 
mpthods  of  selecting  samples  to  test. 
However,  the  use  of  statistical  sampling 


'  R(  f.  rence  is  made  to  Appendix  A  lo  (be 
SlatpmRnt  of  Policy  Regarding  Independent  Elxternal 
Auditing  Programs  of  State  .Nonmember  Banks  for 
the  definition  of  terms  used  in  this  staterwnl  of 
policy. 


is  encourages  becausr  it  provides  an 
objective  way  to  measure  and  control 
the  risk  of  sampling  error.  The  reliability 
required  in  sample  results  may  be 
specified  in  advance  by  the  auditor  and 
he  may  compute  a  sample  size  that 
provides  that  de^ee  of  reliability.  Using 
the  concepts  of  probability,  each  item  or 
dollar  has  an  equal  probability  of  being 
examined  under  statistical  sampling  and 
the  auditor  controls  the  risk  in  relying  on 
sample  results.  Either  numerical 
sampling  or  proportional  (monetary) 
sampling  may  be  used,  bat  proportional 
sampling  gives  items  with  larger  dollar 
amounts  a  greater  chance  of  being 
selected.  If  proportional  (moneteuy) 
sampling  is  utilized,  sample  sizes  should 
be  based  on  a  Monetary  Precision  of  no 
less  than  one  (1)  percent  of  total  assets 
and  a  confidence  level  of  at  least  90 
percent. 

Unless  specified  otherwise,  minimum 
recommended  judgmental  sample  sizes 
are  25  items  or  ten  (10)  percent  of  the 
items  involved,  whichever  is  greater. 

Reports  To  Be  Filed  With  the  FDfC 

Each  state  nonmember  bank  that 
undeigoes  any  external  auditing  work, 
regardless  of  the  scope  of  the  woiIl  is 
requested  to  furnish  a  copy  of  the 
reports  by  the  independent  public 
accountant  or  other  external  auditor, 
including  any  management  letters,  to  the 
appropriate  FDIC  regional  office  within 
15  days  after  their  receipt  by  the  bank. 
In  addition,  each  bank  is  requested  to 
promptly  notify  the  appropriate  FDIC 
regional  ofHce  when  any  independent 
public  accoimtant  or  other  external 
auditor  is  initially  engaged  to  perform 
external  auditing  procedures  and  when 
a  change  in  its  accountant  or  auditor 
occurs. 

Securities 

1.  Review  the  investment  policies  and 
procedures  established  by  the  bank's 
board  of  directors  (BOD)  and  the  BOD 
(or  Investment  Committee)  minutes  to 
verify  that  these  policies  and  procedures 
are  periodically  reviewed  and  approved. 
The  poliries  and  procedures  should 
include,  but  not  be  limited  to: 

a.  Investment  objectives; 

b.  Permissible  types  of  investments: 

c.  Diversification  guidelines  to  prevent 
undue  concentration; 

d.  Maturity  schedules; 

e.  Limitation  on  quality  ratings; 

f  Hedging  activities;  other  uses  of 
futures,  forwards,  options,  and  oifier 
financial  instruments;  and  trading 
activities. 

g.  Handling  exceptions  to  standard 
policies; 

h.  Valuation  procedures  and 
frequency; 


i.  Limitations  on  the  investment 
authority  of  officers;  and 

j.  Frequ"ncy  of  periodic  reports  lo  the 
BOD  on  securities  holdings. 

2.  Test  compliance  with  the  BOD's 
investment  policies  and  procedures  and 
determine  whether  information  reported 
to  the  BOD  (or  Investment  Committee] 
for  securities  transactions  is  accurate  by 
comparing  the  following  to  the  trade 
tickets  for  selected  items  (including 
futures,  forwards,  and  optioas): 

a.  Descripti(His 

b.  Intertesf  rate 
c  Maturity 

d.  Par  value,  or  number  of  shares 

e.  Cost 

f  Mari(et  value  on  date  of  transaction. 

3.  Using  the  same  selected  items, 
analyze  the  securities  register  for 
accuracy  and  confirm  the  existence  of 
the  selected  items  by  examining 
securities  physically  held  in  the  bank 
and  verifying  the  safekeeping  of  those 
securities  held  by  others. 

4.  Review  policies  and  procedures 
regarding  controls  which  ensure  that 
unauthorized  transactions  do  not  occur. 
Test  selected  control  points.  Determine 
that  investment  officers  and/ or 
appn^riate  committee  members  have 
been  properly  authorized  to  purchase/ 
sell  investments  and  determine  if  there 
are  any  limitations  or  restrictions  on 
delegated  responsibilities. 

5.  Confirm  totals  in  the  investment 
sub-ledger(s)  at  the  audit  date.  Review 
the  reconciliation  of  investment  sub- 
ledger(s)  to  the  general  ledger.  Trace  the 
general  ledger  total(s)  to  the  most  recent 
Call  Report. 

6.  Obtain  a  schedule  of  book  and  par 
values  as  well  as  market  values  and 
rating  classifications  of  securities.  Test 
the  market  values  and  ratings  for 
selected  securities,  including 
subinvestment  quality  and  out-of  area 
securities.  Discuss  any  subinvestment 
quality  or  oul-of-area  securities  with  the 
appropriate  officer  as  to  their  suitability 
and/or  performance.  If  any  permanent 
declines  in  value  have  occurred, 
examine  the  allowance  aciMunt  for 
proper  presentation  and  adequacy. 

7.  Test  securities  incorr<e  and  accrued 
interest  by: 

a.  Determining  the  twnk's  method  of 
calculating  and  recording  interest 
accruals; 

b.  Obtaining  trial  balances  of  accrued 
interest  if  maintained  separately  from 
trial  balances  of  invcs'.ment  and  money 
market  holdings; 

c.  Testing  the  addition  cf  the  trial 
balances  and  the  reconciliation  of  the 
trial  balances  to  the  gerrt;ral  ledger 

d.  Determining  that  interest  accruals 
are  not  made  on  defaui'.ed  issues. 
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e.  Selecting  items  from  each  type  of 
investment  and  money  market  holdings 
and: 

i.  Determining  the  stated  interest  rate 
and  most  recent  interest  payment  date 
of  coupon  instruments  by  reference  to 
sources  of  such  information  that  are 
independent  of  the  bank. 

ii.  Testing  timely  receipt  of  interest 
payments  and  correctness  of  entries  to 
applicable  general  ledger  accounts, 

iii.  Calculating  accrued  interest  and 
comparing  it  to  the  trial  balance, 

iv.  Reviewing  recorded  book  value  for 
appropriate  ac(iretion  of  discount  and 
amortization  of  premium; 

f.  Review  yields  on  each  type  of 
investment  and  money  market  holdings 
for  reasonableness. 

8.  Review  investment  accounts  for 
volume  of  purchases,  sales  activity  and 
length  of  time  securities  have  been  held. 
Inquire  as  to  the  bank's  intent  and 
ability  to  hold  securities  until  maturity. 
Review  high  volume  activity  with  any 
one  broker  for  propriety  of  the 
transactions  and  competitiveness  of  any 
fees.  (If  there  is  frequent  trading  in  an 
investment  account,  it  may  constitute  a 
trading  account.)  Test  gains  and  losses 
on  disposal  of  investment  securities  by 
sampling  investment  sales  records  and: 

a.  Determining  sales  prices  by 
examining  invoices  or  brokers'  advices; 

b.  Checking  computation  of  book 
value  on  settlement  date; 

c.  Determining  that  the  general  ledger 
has  been  properly  relieved  of  the 
investment,  accrued  interest,  premium, 
discount  and  other  related  accounts; 

d.  Recomputing  the  gain  or  loss  and 
comparing  to  the  amount  recorded  in  the 
general  ledger  and 

e.  Determining  that  the  sales  were 
approved  by  the  BOD  or  a  designated 
committee  or  were  in  accordance  with 
policies  approved  by  the  BOD. 

Loans 

1.  Determine  that  the  bank  has 
policies  that  address  the  lending  and 
collection  functions.  Read  the  bank's 
loan  policies  to  determine  whether  they 
address  the  following  items: 

a.  General  fields  of  lending  in  which 
the  bank  will  engage  and  the  types  of 
loans  within  each  field; 

b.  Descriptions  of  the  bank's  normal 
trade  area  and  circumstances  under 
which  the  bank  may  extend  credit  to 
borrowers  outside  of  such  area; 

c.  Limitations  on  the  maximum 
volume  of  each  type  of  loan  product  in 
relation  to  total  assets: 

d.  ResponsibiUty  of  the  Board  of 
Directors  in  reviewing,  ratifying  or 
approving  loans; 


e.  Lending  authority  of  the  loan  or 
executive  committee  (if  such  a 

-committee  exists); 

f.  Adherence  to  legal  lending  limits: 

g.  Types  of  secured  and  unsecured 
loans  which  will  be  granted; 

h.  Guidelines  for  rates  of  interest  and 
terms  of  repayment  for  secured  and 
unsecured  loans; 

i.  Documentation  required  by  the  bank 
for  each  type  of  secured  and  unsecured 
loan: 

j.  Limitations  on  the  amount  advanced 
in  relation  to  the  value  of  various  types 
of  collateral; 

k.  Limitations  on  the  extension  of 
credit  through  overdrafts; 

1.  Level  or  amount  of  loans  granted  in 
specific  industries  or  specific  geographic 
locations; 

m.  Guidelines  for  participations 
purchased  and/or  sold; 

n.  Guidelines  for  docimientation  of 
new  loans  prior  to  approval  and 
updating  loan  files  throughout  the  life  of 
the  loan: 

o.  Maintenance  and  review  of 
complete  and  current  credit  files  on  each 
borrower 

p.  Collection  procedures,  including, 
but  not  limited  to,  actions  to  be  taken 
against  borrowers  who  fail  to  make 
timely  payments; 

q.  Guidelines  for  nonaccrual  loans 
(i.e.,  when  an  asset  should  be  placed  on 
nonaccrual,  individuals  responsible  for 
identifying  non-performing  assets  and 
placing  them  on  nonaccrual,  and 
circumstances  under  which  an  asset  will 
be  placed  back  on  accrual.); 

r.  Guidelines  for  loan  charge-offs. 

2.  Review  the  Board  of  Directors* 
minutes  to  determine  that  the  loan 
policies  have  been  reviewed  and 
approved.  Through  review  of  the  Board 
of  Directors'  minutes  and  through 
inquiry  of  executive  officers,  determine 
whether  the  Board  of  Directors  revises 
the  policies  and  procedures  periodically 
as  needed. 

3.  Obtain  Loan  Committee  (or,  if 
applicable,  Board  of  Directors'  minutes) 
and,  through  a  comparison  of  loans 
made  throughout  the  period  with  lending 
policies,  determine  whether  loans  are 
being  made  within  the  loan 
authorization  policy. 

4.  Select  a  sample  of  borrowers 
[including  loans  from  each  major 
categor>)  and  determine  through 
examination  of  loan  files  and  other  bank 
reports  whether  lending  and  collection 
policies  are  being  followed  (e.g.,  type  of 
loan  is  in  accordance  with  loan  policy, 
funds  were  not  advanced  until  after  loan 
approval  was  received  from  proper  loan 
authorization  level,  loan  is  within 
collateral  policies,  insurance  coverage  is 


adequate,  and  bank  is  named  as  loss 
payee). 

5.  Select  a  sample  of  borrowers  from 
each  major  category  of  secured  loans 
and  determine  through  examination  of 
files  and  other  bank  reports  whether 
collateral  policies  are  being  followed 
(e.g.,  loan  is  adequately  collateralized, 
documentation  is  present  and  properly 
prepared,  assignments  are  perfected, 
and  collateral  is  properly  valued, 
marketable,  and  has  not  become 
susceptible  to  deterioration  in  realizable 
value). 

6.  Review  policies  for  checking  floor 
plan  merchandise,  warehouse  inventory 
and  accounts  receivable  by  responsible 
bank  personnel  and  test  for  compliance. 

7.  Determine  whether  participations 
purchased  and  participations  sold 
transactions  have  been  reported  to  and 
authorized  by  the  Board  of  Directors  or 
Loan  Committee,  if  applicable,  through 
review  of  appropriate  minutes. 

8.  On  a  test  basis,  review 
participations  purchased  to  confirm  that 
the  bank  does  its  own  independent 
credit  analysis.  Also  review 
participation  documents  and  determine 
that  terms  and  conditions  between  the 
lead  bank  and  participants  are  specified, 
including: 

a.  Which  party  is  paid  first; 

b.  What  happens  in  the  event  of 
default; 

c.  How  set-offs  received  by  either 
bank  are  to  be  treated; 

d.  How  collection  expenses  are  to  be_ 
divided;  and 

e.  Who  is  responsible  to  collect  the 
note  in  the  event  of  default. 

9.  Confirm  participations  purchased 
and  participations  sold  with 
participating  banks  to  verify  that  they 
are  legitimate  transactions  and  that  they 
are  properly  reflected  as  being  with  or 
without  recourse  in  the  bank's  records. 

10.  Balance  detail  ledgers  or  reconcile 
computer  generated  trial  balances  with 
the  general  ledger  control  accounts  for 
each  major  category  of  loans,  including 
loans  carried  as  past  due  or  in  a 
nonaccrual  status. 

11.  Confirm  a  minimum  of  ten  (10) 
percent  of  the  total  number  and  ten  (10) 
percent  of  the  total  dollar  amount  of  all 
loans  within  each  major  category. 
(Statistical  sampling  may  be  used 
instead  of  the  percentage  requirement.) 
Include  past  due  and  nonaccrual  loans 
in  the  verification  process. 

12.  Review  multiple  loans  to  the  same 
borrower  or  with  the  same  person  as 
guarantor  to  determine  if  they  were 
made  on  consecutive  days  to  circumvent 
the  loan  authorization  policy  and  to 
determine  whether  policies  and 
procedures  are  designed  to  assure  that 


all  related  credits  are  considered  in  loan 
granting  and  administration.  Review 
these  loans  for  relationships  to  bank 
insiders  or  their  related  interests. 

Allowance  for  Loan  Losses    - 

1.  Test  charge-offs  and  recoveries  for 
proper  authorization  and/or  reporting 
by  reference  to  the  Board  of  Directors' 
minutes.  Review  charged-off  loans  for 
any  relationship  with  bank  insiders  or 
their  related  interests. 

2.  Review  the  most  recent  quarter's 
determination  of  the  allowance  for  loan 
losses  through  a  review  of  the  bank's 
computation.  Documentation  should 
include  consideration  of  the  following 
matters: 

a.  General,  local,  national  and 
international  (if  applicable)  economic 
condilion.s; 

b.  Trends  in  loan  growth  and  depth  of 
lending  staff  with  expertise  in  these 
areas; 

c.  Concentrations  of  loans  (e.g.  by 
type,  borrower,  geographic  area,  and 
sector  of  the  economy): 

d.  Trends  in  the  level  of  delinquent 
and  classified  loans; 

e.  Results  of  regulatory  examinations; 

f.  The  extent  of  renewals  and 
extensions  to  keep  loans  current;  and 

g.  Review  of  specific  loans  on  the 
"watch  list"  taking  into  account 
borrower  fmancial  status,  classification, 
collateral  type  and  value,  payment 
history,  and  potential  permanent 
impairment. 

Insider  Transactions 

1.  Review  the  bank's  policies  and 
procedures  to  ensure  that  extensions  of 
credit  to  and  other  transactions  with 
insiders*  are  addressed.  Ascertain  that 
these  pohcies  include  specific  guidehnes 
defining  fair  and  reasonable 
transactions  between  the  bank  and 
insiders  and  test  insider  transactions  for 
compliance  with  these  guidelines  and 
statutory  and  regulatory  requirements. 
Ascertain  that  the  policies  and 
procedures  on  extensions  of  credit 
comply  with  the  requirements  of  Federal 
Reserve  Regulation  O. 

2.  Obtain  a  bank-prepared  list  of 
insiders,  including  any  other  business 
relationships  they  may  have  other  than 
as  a  nominal  customer.  Also  obtain  a 
list  of  extensions  of  credit  to  and  other 
transactions  that  the  bank,  its  affiliates. 
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'  For  purposes  of  this  section  of  the  auditing 
procedures,  insiders  include  all  afRtiates  of  the 
bank  (including  its  parent  holding  company)  and  all 
subsidiaries  of  the  bank,  as  those  terms  are  defined 
in  Section  23A  of  the  Federal  Reserve  Act.  as  well 
as  the  bank's  executive  officers,  directors,  principal 
shareholders,  and  their  related  interests,  as  those 
terms  are  defined  in  Section  215.2  of  Federal 
Reserve  Regulation  O. 


and  its  subsidiaries  have  had  with 
insiders.  Compare  these  lists  to  those 
prepared  for  the  prior  year's  external 
auditing  program  to  test  for 
completeness. 

3.  Review  the  Board  of  Directors' 
minutes,  loan  trial  balances,  supporting 
loan  documentation,  and  other 
appropriate  bank  records  in  conjunction 
with  the  list  of  insiders  obtained  trom 
the  bank  to  verify  that  all  extensions  of 
credit  to  and  transactions  with  insiders 
were: 

a.  In  compliance  with  bank  policy  for 
similar  transactions  and  were  at 
prevailing  rates  at  that  time; 

b.  Involved  no  more  than  a  normal 
degree  of  risk  or  presented  no  other 
unfavorable  features; 

c.  Approved  by  the  Board  of  Directors 
in  advance  with  the  interested  party 
abstaining  from  voting;  and 

d.  Within  the  aggregate  lending  limits 
imposed  by  Regulation  O  or  other  legal 
limits. 

4.  Review  overdraft  reports,  suspense 
items,  account  statements,  and  deposit 
ledgers  to  verify  that  there  were  no 
overdrafts  on  accounts  of  executive 
officers  and  directors  except  in 
accordance  with  those  exemptions 
permitted  under  section  215.4  of 
Regulation  O. 

5.  Reconcile  total  extensions  of  credit 
to  executive  officers,  principal 
shareholders,  and  their  related  interests 
as  recorded  on  the  bank  records  to  the 
latest  Call  Report  (Schedule  RC-M,  item 
1). 

6.  Re\new  the  bank's  pohcies  and 
procedures  to  ensure  that  expense 
accounts  of  individuals  who  are 
executive  officers,  directors,  and 
principal  shareholders  are  addressed 
and  test  the  actual  expense  account 
records  for  compliance  with  these 
policies  and  procedures. 

7.  Determine  through  inquiry  whether 
or  not  securities  purchases  and  sales  are 
being  made  through  related  parties  (as 
defined  in  Financial  Accounting 
Standards  Board  Statement  No.  57,' 
"Related  Party  Disclosures").  If  so. 
determine  and  test  through  inquiry  and 
observation  the  Board  of  Directors' 
procedures  to  ensure  that  appropriate 
prices  and  commissions  are  being  paid. 

8.  Determine  through  inquiry  whether 
or  not  the  bank  has  leased,  purchased, 
or  otherwise  acquired  property  and/or 
equipment  fi-om,  has  purchased  other 
goods  or  services  from,  or  has  had  other 
transactions  with  related  parties.  If  so, 
review  and  verify  through  inquiry  and 
observation  that  the  procedures  hsted  in 
items  3  a,  b,  and  c  above  were  followed 
by  the  Board  of  Directors  and  ensure 
that  appropriate  levels  of  payment  are 
being  made. 


9.  Determine  through  inquiry  whether 
or  not  bank  employees  serving  as 
financial  offers  (treasurer,  financial 
manager,  etc.)  of  civic  or  charitable 
organizations.  Ascertain,  through 
inquiry,  whether  or  not  the  banking 
duties  and  civic  or  charitable  duties 
present  any  potential  conflict  of  interest 
or  are  otherwise  incompatible. 

Internal  Controls 

1.  Review  the  Board  of  Directors" 
minutes  to  verify  that  account 
reconciliation  pohcies  have  been 
approved  and  are  reviewed  periodically 
by  the  BOD  and  determine  that 
management  has  established 
appropriate  procedures  to  ensure  the 
timely  completion  of  reconciliations  of 
accounting  records  and  the  timely 
resolution  of  reconciling  items. 

2.  Determine  whether  the  bank's 
policies  regarding  segregation  of  duties 
and  required  vacations  for  employees 
(including  those  involved  in  the  EDP 
function)  have  been  approved  by  the 
BOD.  and  verify  that  these  pohcies  and 
the  implementing  procedures 
established  by  management  are 
periodically  reviewed,  are  adequate, 
and  are  followed. 

3.  Verify  selected  deposits  in  the 
various  types  of  deposit  accounts 
maintained  by  the  bank.  Test  that 
reconciliations  are  prepared  for  all 
major  accounts  significant  to  the  bank 
and  their  related  accrued  interest 
accounts,  if  any,  such  as  "due  from  ' 
accounts;  commercial  loans;  installment 
loans;  demand  deposits:  NOW  accounts: 
money  market  deposit  accounts:  other 
savings  deposits;  certificates  of  deposit: 
and  other  time  deposits.  Test  controls 
over  dormant  deposit  accounts. 

4.  Review  reconciliations  for. 

a.  Timeliness  and  frequency; 

b.  Accuracy  and  completeness:  and 

c.  Review  by  appropriate  personnel 
with  no  conflicting  duties.  Verify  that 
the  preparer  and  reviewer  initial 
reconciliations  to  insure  responsibility 
and  lack  of  conflict. 

5.  Examine  detail  and  aging  of 
reconciling  items  and  items  in  suspense, 
clearing,  and  work-in-process  accounts 
by: 

a.  Testing  aging; 

b.  Determining  whether  items  are 
followed  up  on  and  appropriately 
resolved  on  a  timely  basis: 

c.  Reviewing  any  charged-off  items  for 
proper  authorization:  and 

d.  Discussing  items  remaining  on 
reconciliations  and  in  the  suspense 
accoimt  with  appropriate  personnel  to 
ascertain  whether  any  should  be  written 
off. 
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6.  Verify  balances  per  reconciliations 
to  the  general  ledger  and  supporting  trial 
balance.  Trace  general  ledger  balances 
to  the  Call  Report 

7.  Verify  that  the  bank  maintains 
adequate  records  of  its  off-balance  sheet 
activities,  including,  but  not  limited  to, 
its  outstanding  letters  of  credit  and  its 
loan  commitments,  and  trace  the  totals 
to  the  most  recent  Call  Report. 

8.  Review  the  BOD's  minutes  to 
determine  whether  the  BOD  has 
reviewed  and  approved  the  bank't  EDP 
policies  (includii^  those  regarding 
outside  servicers,  if  any,  and  the  in- 
house  use  of  individual  personal 
computers  and  personalized  programs 
for  ofBclal  banlc  records)  at  least 
annually,  confirm  that  management  has 
established  appropriate  implementing 
procedures,  and  verify  the  l>anlc's 
compliance  with  these  policies  and 
proosdures. 

a.  The  policies  and  procedures  for 
either  in-house-processing  or  use  of  an 
outside  service  center  ahould  address: 

1.  A  contingency  plan  (including  a 
review  of  any  outside  servicer's  plans) 
for  continuance  of  operations  and 
recovery  when  threats  such  as  power 
outages  or  natural  disaster  could  cause 
disruption  and/or  major  damage  to  the 
institution's  data  processing  support; 

ii.  Requirements  for  EDP-related 
insurance  coverage  (or  verification  of 
adequate  coverage  by  any  service 
bureau)  which  include  the  following 
provisions: 

(1)  Extended  blanket  bond  fidelify 
coverage  to  employees  of  the  servicer 

(2)  Insurance  on  documents  in  transit, 
including  cash  letters;  and 

(3)  Verification  of  the  insurance 
coverage  of  the  service  bureau  and  the 
courier  service: 

iii.  Review  of  exception  reports  and 
adjusting  entries  by  supervisors  and/ or 
offlcers: 

iv.  Controls  for  input  preparation  and 
control  and  output  verification  and 
distribution: 

V.  "Back-up"  of  all  systems: 

vi.  Seavity  to  ensure  integrity  of  data 
and  system  modifications;  and 

vii.  necessary  detail  to  ensure  an  audit 
trail. 

b.  When  an  outside  service  center  is 
employed,  the  policies  and  procedures 
should  address  the  following  additional 
items: 

I  Each  automated  application  should 
be  covered  by  a  written  contract 
detailing  ownership  and  confidentiality 
of  files  and  programs,  fee  structure, 
termination  agreement,  and  liability  for 
documents  in  transit 

IL  Each  contract  should  be  reviewed 
by  legal  counsel. 


iii.  The  financial  statement  of  the 
outside  servicer  should  be  reviewed  at 
least  annually  to  detect  deteriorating 
financial  trends  that  may  jeopardize 
data  processing  support 

iv.  Each  third  party  review  of  the 
service  bureau  should  be  reviewed. 

9.  Test  EDP  controls  by  using  one  of 
the  following  methods: 

a.  Identify  and  review  edit  or  error 
lists  produced  by  the  control  procedures 
so  as  to  become  satisfied  that  the  edit 
routines  were  in  use  during  the  period; 
or 

b.  Process  deliberately  erroneous 
transactions  through  an  application  to 
determine  whether  the  errors  will  be 
detected. 

By  order  of  the  Board  of  Directors.  Dated  at 
Washington.  DC  this  leth  day  of  May.  ige& 
Federal  Deposit  Insurance  Coiporatioa 
Robert  B.  Fahhaaa. 
Deputy  Executive  Secretary. 
(FR  Doc  89-12318  Filed  5-22-69;  8:45  am] 
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FEDERAL  EMERQENCY 
MANAQEMENT  AGENCY 

[FEMA-824-DR1 

Minnaaota;  Amendinent  to  •  M^or 
Disaster  Declaration 

AOfNCv:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMAHV:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota  (PEMA-824-DR],  dated  May 
8. 1989,  and  related  determinations. 
DATRK  May  18, 1989. 
FOR  FURTHei  DIPOIIMATION  CONTACT: 
Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472,  (202)  646-3614. 

Notica:  Notice  is  hereby  given  that  the 
incident  period  for  this  disaster  is  closed 
effective  May  &  1988. 
Grant  C,  Petanon, 

Associate  Director,  State  and  Local  Programa 
and  Support,  Federal  Emergency 
Management  Agency. 

(Catalog  of  Federal  Domestic  Assistance  No.  - 
83.518.  Disaster  Assistance) 

[FR  Doc  88-12294  Filed  5-22-89;  8:45  am) 
aiujNQ  cooe  s7is-«-« 


[FEMA-t24-l)R] 

Minnesota;  Amendment  to  a  Ma|or 
Disaster  Declaration 

AOINCV:  Federal  Emergency 
Management  Agency. 


action:  Notice. 


SUMMARY:  This  notice  amends  the  notice  . 
of  a  major  disaster  for  the  State  of 
Minnesota  (FEMA-824-DR).  dated  May 
8, 1989,  and  related  determinations. 
dated:  May  12. 1989. 
FOR  FURTHIR  information  CONTACT 

Neva  K.  Elliott  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472  (202)  646-3614. 

NoUoK  The  notice  of  a  major  disaster  for 
the  State  of  Minnesota,  dated  May  8, 1989,  is 
hereby  amended  to  include  the  following 
areas  among  those  areas  determined  to  have 
been  adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the  President  in 
his  declaration  of  May  8, 1980:  Kittson 
County  for  Individual  Assistance  and  Public 
Assistance. 
Grant  C  Patanon. 

Associate  Director,  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 

(Catalog  ofFederal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance] 

(FR  Doc.  89-12295  Filed  5-22^89;  8:45  am] 
BHjJNa  oooc  sria-as^i 


IFEMA-62S-OR] 

North  Dakota;  Amendment  to  a  Major 


AQENCV:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota  (FEMA-825-DR).  dated  May  8, 
1989,  and  related  determinations. 
dated:  May  16. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Neva  K.  Elliott.  Disaster  Assistance 
Programs.  Federal  Emei^ency 
Management  Agency.  Washington.  DC 
20472  (202)  848-3814. 

Noiioa:  Notice  is  hereby  given  that  the 
incident  period  for  this  disaster  is  closed 
effective  May  8, 1988. 
Grant  C.  Peterson. 

Associate  Director,  State  and  Local  Programs, 
and  Support,  Federal  Emergency 
Management  Agency. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.518.  Disaster  Assistance) 

[FR  Doc  80-12296  Filed  5-22-89:  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
A9reement(s)  FNed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 


following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  foimd  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-2J002A8. 

Title:  Galveston  Wharves  Terminal 
Agreement. 

Parties: 

The  Board  of  Trustees  of  the 
Galveston  Wharves 

Deppe  Lines  (Deppe) 

Synopsis:  The  Agreement  provides 
space  at  the  East  End  Container 
Terminal  to  accommodate  Deppe's  cargo 
and  the  berthing  of  its  vessels.  The 
Agreement  provides  that  Galveston 
Wharves  will  provide  Deppe  certain 
incentive  rates  for  cargo  moved  through 
the  terminal  to  or  trom  Deppe  vessels. 
The  Agreement's  term  is  for  one  year. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  May  17, 1989. 
loseph  C  Polking, 
Secretary. 

[FR  Doc  89-12243  Filed  5-22-89;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisittons  of  Shares  of  Banka  or 
Bank  HokJIng  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and 
i  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 


or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  )une  6, 1989. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  W.S.  Atherton,  Tulsa,  Oklahoma, 
and  David  R.  Frieze,  Inola,  Oklahoma;  to 
each  acquire  an  additional  5.0  percent  of 
the  voting  shares  of  Northeastern 
Oklahoma  Banshares,  Inc.,  Inola, 
Oklahoma,  for  a  respective  total  of  25.0 
percent,  and  thereby  indirectly  acquire 
Bank  of  Inola,  Inola,  Oklahoma. 

2.  Michael  W.  Cahoone  and  Sharon  L 
Cahoone,  Cottonwood  Falls.  Kansas;  to 
acquire  an  additional  38.38  percent  of 
the  voting  shares  of  Elmdale 
Bankshares,  Inc.,  Elmdale,  Kansas,  for  a 
total  of  45.10  percent,  and  thereby 
indirectly  acquire  The  Peoples  Exchange 
Bank,  Elmdale,  Kansas. 

3.  Dean  Ransom,  Fairview,  Oklahoma; 
to  acquire  an  additional  2.9  percent  of 
the  voting  shares  of  Fairview 
Bancshares,  Inc.,  Fair\new,  Oklahoma, 
for  a  total  of  20.5  percent  and  thereby 
indirectly  acquire  Farmers  and 
Merchants  National  Bank,  Fairview. 
Oklahoma. 

4.  Nicholas  L  and  Barbara  S.  Shelby, 
Bethany,  Missouri:  to  acquire  an 
additional  10.1  percent  of  the  voting 
shares  of  Harrison  Coimfy  Bancshares, 
Inc.,  Bethany,  Missouri,  for  a  total  of 
20.1  percent  and  thereby  indirectly 
acquire  First  National  Bank  of  Bethany, 
Bethany,  Missouri. 

5.  Jack  W.  Williams,  Ardmore. 
Oklahoma;  to  acquire  an  additional 
10.38  percent  of  the  voting  shares  of 
Citizens  Commerce  Corporation, 
Ardmore,  Oklahoma,  for  a  total  of  10.49 
percent,  and  thereby  indirectly  acquire 
Citizens  National  Bank  of  Ardmore, 
Ardmore,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  17, 1989. 

Jennifer  J.  )ohnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  89-12282  Filed  5-22-89;  8:45  am] 
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Bamett  Banks,  Inc^  Jacksonville,  FL; 
Proposal  to  Provide  a  Package  of 
Credit  informatton  and  Verification 
Services  to  Financial  Institutions  and 
Merchants 

Bamett  Banks,  Inc.,  Jacksonville, 
Florida  ("Applicant"),  has  applied, 
pursuant  to  section  4(c)(8]  of  the  Bank 
Holding  Company  Act  (the  "BHC  Act") 
(12  U.S.C.  1843(c](8}]  and  225.23(a)  of  the 
Board's  Regulation  Y  (12  CFR  225.23(a)). 
for  its  subsidiary  Bamett  Merchant 
Services  Inc.  Jacksonville,  Florida 


("Merchant  Services'),  to  offer  a 
package  of  new  account  and  credit 
verification  services  to  subscribing 
merchants  and  fmancial  institution 
customers.  These  services  would 
include: 

A.  Check  Verification  Without 
Warranty — Merchant  Services  would 
respond  to  inquiries  concerning  the  past 
credit  history  of  a  person  tendering  a 
check. 

B.  New  Account  Screening — 
Subscribers  to  Merchant  Services  could 
screen  new  account  applicants  for 
unpaid  checks  and  bank  accounts 
closed  for  cause. 

C.  Credit  Card  and  Loan  Application 
Verification — Subscribers  would  inquire 
as  to  the  credit  history  of  individuals 
applying  for  credit  cards,  debit  cards, 
check  guaranty  cards  or  loans. 
Subscribers  would  be  notified  of  any 
negative  information. 

D.  Skip  Tracing — Subscribers  would 
submit  information  conceming 
delinquent  accounts.  Merchant  Services 
would  maintain  this  information  and 
inform  other  subscribers  of  this 
information.  New  information 
conceming  the  individual  would  be 
forwarded  to  the  institution  which 
reported  tlie  initial  problem  credit. 

E.  Fraud  Protection — Merchcuit 
Services  would  encourage  subscribers, 
particularly  financial  institutions,  to 
submit  information  on  lost  or  stolen 
checks,  opening  of  multiple  accounts, 
checks  written  on  closed  accounts,  and 
other  such  information.  This  information 
would  become  part  of  the  negative 
credit  file.  Applicant  maintains  that 
such  information  could  be  useful  to 
detect  possible  check  kiting  activity. 

Applicant  maintains  that  providing 
these  services  is  permissible  for  a  bank 
holding  company  pursuant  to 
§  225.25(b)(24)  of  the  Board's  Regulation 
Y  (12  CFR  225.25  (b){24)).  which 
authorizes  bank  holding  companies  to 
operate  a  credit  bureau,  including 
maintaining  files  on  the  past  credit 
history  of  consumers  and  providing  that 
information  to  a  credit  grantor  who  is 
considering  a  borrower's  application  for 
credit.  Applicant  would,  however, 
provide  credit  reporting  serv  ices  to 
financial  institutions  in  certain 
situations  in  which  no  credit  application 
would  be  filed.  Applicant  maintains  that 
a  financial  institution  should  also  be 
considered  to  be  a  credit  grantor  in  its 
new  deposit  and  other  accounts 
activities,  since  a  bank  that  opens  an 
account  for  a  customer  with  cashier's 
checks  or  other  next  day  items  to 
deposit  must  make  an  instant  credit 
decision  about  that  customer.  In 
addition.  Applicant  maintains  that 
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issuing  a  debit  card  to  a  customer  places 
the  bank  in  a  {wtition  of  a  creditor, 
since  debit  cards  allow  access  to 
automated  teller  machines  and  the 
limited  ability  to  withdraw  cash  in 
excess  of  account  balances. 

In  addition.  Applicant  proposes 
Merchant  Services  offer  check  guaranty 
services  to  financial  institutions. 
Merchant  Services  currently  offers 
subscribing  merchants  check  guaranty 
services,  pursuant  to  i  225.2S(b)(22)  of 
the  Board's  Regulation  Y  (12  CFR 
225.25(b)(22)).  Applicant  proposes  to 
expand  its  customer  base  to  include 
financial  institutions. 

Merchant  Services  is  ciirrently 
authorized  to  engage  in  check  guaranty 
services  and  operate  a  collection 
agency,  pursuant  to  1 225^S(b)  (22)  and 
(23)  of  the  Board's  Regulation  Y  (12  CFR 
225.2S(b)  (22)  and  (23)).  Merchant 
Services  is  also  authorized  to  offer  a 
voice  authorization  service  for  bank 
card  transactions  to  merchants  and 
provide  a  lost  credit  card  registry  to 
credit  card  holders.  Bamett  Banks  of 
Florida,  Inc.,  71  Federal  Reserve  Bulletin 
648  (1985). 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in  an 
activity  "which  the  Board  after  due 
notice  and  opportunity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  as  to  be 
a  proper  incident  thereto."  Applicant 
maintains  the  proposed  activities  either 
are  encompassed  within  check  guaranty 
and  credit  bureau  activities  authorized 
pursuant  to  sections  225.25  (b)(22)  and 
(b)(24)  of  Regulation  Y  or  are 
substantially  similar  to  such  permissible 
services.  With  regard  to  public  beneRts, 
Applicant  maintains  that  the  proposed 
services,  offered  de  novo,  would 
increase  competition,  provide  increased 
services,  and  help  customers  reduce 
losses  associated  with  problem  credits 
and  dishonored  checks. 

Any  request  for  a  hearing  on  this 
application  must  comply  with  \  262.3(e) 
of  the  Board's  Rules  of  Procedure  (12 
CFR  262.3(e)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Atlanta. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551,  not  later  than  fune  26, 1989. 


Board  of  Governors  of  the  Federal  Reserve 
System.  May  17, 1988. 
WUUun  W.  Wiles. 
Secretary  of  Um  Board. 
(FR  Doc.  80-12281  Filed  5-22-89: 8:45  am] 
I  COM  stie-si-« 


Fifsl  Aneflcen  Cofp>  Piopueel  To 
Bngeye  ei  voimiNinny  ueveiopfneni 
Aovwo^  Senncee 

First  American  Corporation. 
Nashvilie.  Tennessee,  has  applied  under 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1843(c)(8))  and 
9  225.23(a)  of  the  Board's  Regiilation  Y 
(12  CFR  225.23(a))  for  prior  approval  to 
engage  de  novo  throu^  its  subsidiary, 
First  American  Community 
Development  Corporation.  Nashville, 
Tennessee,  in  providing  advisory  and 
related  services,  including  acting  as  a 
conduit  for  funding,  to  community 
groups  or  organizations  involved  in  low- 
income  housing,  small  business 
development,  and  other  community 
development  issues. 

The  Board  previously  has  determined 
that  bank  holding  companies  and  their 
subsidiaries  may  invest  in  corporations 
and  programs  designed  to  promote  the 
community  welfare.  See  1 22S.25(b)(8)  of 
Regulations  Y  (12  CFR  225.25(b)(e)).  The 
Board  has  also  determined  by  order  that 
advisory  and  related  services  to 
community  development  corporations, 
local  governments,  foundations  and 
others  on  community  economic 
development  issues  are  permissible 
nonbanking  activities.  Shorebank 
Corporation,  74  Federal  Reserve  Bulletin 
140  (1988). 

Section  4(c)(8)  of  the  Act  provides  that 
a  bank  holding  company  may,  with  prior 
Board  approval,  engage  directly  or 
indirectly  in  any  activities  "which  the 
Board  after  due  notice  and  opportunity 
for  hearing  has  determined  [by  order  or 
regulation]  to  be  so  closely  related  to 
banking  or  managing  or  controlling 
banks  as  to  be  a  proper  incident 
thereto." 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks 
have  generally  provided  the  proposed 
activity;  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  so  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity;  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form.  National 
Courier  Aas'n  v.  Board  of  Governors. 
516  F.2d  1229, 1237  (D.C.  Cir.  1975).  In 
addition,  the  Board  may  consider  any 


other  basis  that  may  demonstrate  that 
the  activity  has  a  reasonable  or  close 
relationship  to  banking  or  managing  or 
controlling  banks.  Board  Statement 
Regarding  Regulation  Y.  49  Federal 
Register  808  (1984). 

In  determining  whether  an  activity 
meets  the  second,  or  proper  incident  to 
banking,  test  of  section  4(c)(8),  the 
Board  must  consider  wither  the 
performance  of  the  activity  by  an 
affiliate  of  a  holding  company  "can 
reasonably  be  expected  to  produce 
benefits  to  the  public  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency  that  outweigh 
possible  adverse  affects,  such  as  undue 
concentration  of  resources,  decreased  or 
imfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices." 

Any  views  or  requests  for  a  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551.  not  later  than  June  7, 1989. 
Any  request  for  a  hearing  must  as 
required  by  i  262.3(e)  of  the  Board's 
Rules  of  Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  why  a 
written  presentation  would  not  suffice  ir. 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

This  appUcaUon  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  of 
the  Federal  Reserve  Bank  of  Atlanta. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  16, 1988. 

lennifar ).  Johnaon, 

Associate  Secretary  of  the  Board. 
[FR  Doc.  12283  Filed  5-22-69;  8:45  am) 

SILUNO  COOE  SaiO-OI-M 


Midiantic  Corp.  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFH  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considerd  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 


inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  ti»e 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  woule  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  siunmarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  8, 
1989. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  RuUedge,  Vice  President)  33 
Uberty  Street,  New  York,  New  Yoric 
10045: 

1.  h4idJantic  Corporation,  Edison,  New 
Jersey;  to  acquire  100  percent  of  the 
voting  shares  of  Central  Trust  Company, 
Rochester,  New  York;  Endicott  Trust 
Company,  Endicott  New  York;  The  First 
National  Bank  of  Moravia,  Moravia, 
New  York;  The  Merchants  National 
Bank  &  Trust  Company  of  Syracuse. 
Syracuse,  New  Yoriq  and  Union 
National  Bank,  Albany,  New  York. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Sti^et  NW.,  AUanta.  Geoigia 
30303: 

1.  Franklin  Financial  Corporation. 
Franklin.  Tennessee:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Franklin 
National  Bank.  Franklin.  Tennesse,  a  de 
novo  bank. 

2.  SunTrust  Banks.  Ina.  Atianta. 
Georgia;  to  acquire  up  to  additional 
11.0S  percent  of  the  voting  shares  of 
Peoples  Bank  of  Lakeland.  Florida,  for  a 
total  of  up  to  24.99  percent  of  the  voting 
shares  of  Bank. 

C.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
SouUi  LaSalle  Sti%et  Chicago,  Illinois 
60690: 

1.  Cascade  Bancorporation,  Inc., 
Altoona,  Iowa;  to  acquire  89.95  percent 
of  the  voting  shares  of  Wabeno 
Bancorporation,  Inc.,  Altoona,  Iowa,  and 
thereby  indirectly  acquire  State  Bank  of 
Wabeno,  Wabeno,  Wisconsin. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Edwards  Bros.  Holding  Company. 
Denton,  Montana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Farmers 
State  Bank.  Denton,  Montana. 

2.  Madison  Agency,  Inc.,  Madison 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  State  Bank  of 
Hendricks,  Hendricks,  Minnesota. 


3.  Pioneer  Acquisition  Corp., 
Ladysmith,  Wisconsin;  to  become  a 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Pioneer 
National  Bank  of  Ladysmith,  Ladysmith, 
Wisconsin. 

E.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Senior  Vice 
President]  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Mountain  West  Banking 
Corporation,  Denver,  Colorado;  to 
acquire  100  percent  of  International 
Bancorp,  Denver,  Colorado,  and  thereby 
indirectly  acquire  International  Bank, 
Denver,  Colorado;  International  Bank- 
Englewood,  Englewood.  Colorado; 
International  Bank-North,  Federal 
Heights,  Colorado;  and  International 
Bank  of  Wheat  Ridge,  Wheat  Ridge, 
Colorado. 

F.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street  Dallas,  Texas  75222: 

1.  Lordsburg  Financial  Corporation, 
Lordsburg.  New  Mexico;  to  become  a 
bank  holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  Western 
Bank.  Lordsburg.  New  Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  17, 1989. 

Jennifer ).  )ohiMon, 

Associate  Secretary  of  the  Board. 
(FR  Doc.  12284  Filed  S-22-89;  8^45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Request  for  Nominations  for  Members 
on  Public  Advisory  Committees 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  members  to  serve  on 
certain  public  advisory  committees  in 
the  Center  for  Biologies  Evaluation  and 
Research.  Nominations  will  be  accepted 
for  current  vacancies  and  vacancies  that 
will  or  may  occur  on  the  committees 
during  the  next  12  months  and  beyond. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups,  and  the 
physically  handicapped  are  adequately 
represented  on  advisory  committees 
and,  therefore,  extends  particular 
encouragement  to  nominations  for 
appropriately  qualified  female,  minority, 
and  physically  handicapped  candidates. 
Final  selection  from  among  qualified 
candidates  for  each  vacancy  will  be 
determined  by  the  expertise  required  to 
meet  specific  agency  needs  and  in  a 


manner  to  ensure  appropriate  balance  of 

membership. 

DATE:  Because  scheduled  vacancies 

occur  on  various  dates  throughout  each 

year,  no  cutoff  date  is  established  for 

receipt  of  nominations. 

ADDRESSES:  All  nominations  for 
membership,  except  for  consumer- 
nominated  members,  should  be  sent  to 
Jack  Gertzog  (address  below).  A!l 
nominations  for  consumer-nominated 
members  should  be  sent  to  Catherine 
Beck  (address  belo'."]. 
FOR  FURTHER  INFORMATION  CONTACT 
Jack  Gertzog,  Advisors  and  Consultants 
Staff  (HFD-9),  Center  for  Biologies 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
5455. 
or 

Catiierine  P.  Beck,  Office  of  Consumer 
Affairs  {HFB-40),  Food  and  I>rug 
Administration,  5800  Fishers  L.ane. 
Rockville,  MD  20857,  301-443-5006. 
SUPPLEMENTARY  MFORMATION:  FDA  is 
requesting  nominations  of  members  for 
the  following  three  advisory  committees 
for  vacancies  hsted  below.  Individuals 
should  have  expertise  in  the  activity  of 
the  committee. 

1.  Allergenic  Products  Advisory 
Committee:  Three  vacancies  occurring 
August  31, 1989. 

2.  Blood  Products  Advisory 
Committee:  Four  vacancies  occurring 
September  30, 1989. 

3.  Vaccines  and  Related  Biological 
Products  Advisory  Committee:  Two 
vacancies  occurring  January  31. 1990. 

The  function  of  the  tliree  conunittees 
listed  above  are  to  review  and  evaluate 
available  scientific  technical,  and 
medical  data  concerning  the  safety, 
effectiveness,  and  appropriate  use  cf 
allergenic  products,  blood  and  products 
derived  from  blood  and  serum,  vaccines, 
immunological  products,  and  other 
biological  products  intended  for  use  in 
the  diagnosis,  prevention,  or  treatment 
of  human  diseases,  and  to  make 
appropriate  recommendations  to  the 
Commissioner.  These  three  committees 
also  review  and  evaluate  intramural 
research  programs. 

Criteria  for  Members 

Persons  nominated  for  membership  on 
the  committees  described  above  must 
have  adequately  diversified  research 
and/or  chnical  experience  appropriate 
to  the  work  of  the  committee  in  such 
fields  as  allergenic  products,  infectious 
diseases,  internal  medicine, 
epidemiology,  statistics,  hematology, 
immunology,  blood  banking,  virology, 
bacteriology,  pediatrics,  microbiology. 
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nuclear  biology,  and  biocbendstiy,  or 
other  appropriate  areas  of  expertise. 

The  specialized  training  and 
experience  neceMary  to  qualify  the 
nominee  as  an  expert  suitable  for 
appointment  is  subject  to  review,  but 
may  include  experience  in  medical 
practice,  teaching,  research,  and/or 
public  service  relevant  to  the  field  of 
activity  of  the  committee.  The  term  of 
office  is  4  years. 

Criteria  for  Consumer-Nominated 
Members 

FDA  currently  attempts  to  place  on 
each  of  the  committees  described  above 
one  voting  member  who  is  nominated  by 
consumer  organizations.  These  members 
are  recommended  by  a  consortium  of  12 
consumer  organizations  which  has  the 
responsibility  for  screening, 
interviewing,  and  recommending 
consumer-nominated  candidates  with 
appropriate  scientific  credentials. 
Candidates  are  sought  who  are  aware  of 
the  consumer  impact  of  committee 
issues,  but  who  also  possess  enough 
technical  background  to  understand  and 
contribute  to  the  committee's  work.  This 
would  involve,  for  example,  an 
understanding  of  research  design, 
benefit/risk,  and  the  legal  requirements 
for  safety  and  efficacy  of  the  products 
under  review,  and  considerations 
regarding  individual  products.  The 
agency  notes,  however,  that  for  some 
advisory  committees,  it  may  require 
such  nominees  to  meet  the  same 
technical  qualifications  and  specialized 
training  required  of  other  expert 
members  of  the  committee.  The  term  of 
office  for  these  members  is  4  years. 
Nominations  for  all  committees  listed 
above  are  invited  for  consideration  for 
membership  as  openings  become 
available. 

Nomination  Procedure 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  for 
membership  on  one  or  more  of  the 
advisory  committees.  Nominations  shall 
specify  the  committee  for  which  the 
nominee  is  recommended.  Nominations 
shall  state  that  the  nominee  is  aware  of 
the  nomination,  is  willing  to  serve  as  a 
member  of  the  advisory  committee,  and 
appears  to  have  no  conflict  of  interest 
that  would  preclude  committee 
membership.  Potential  candidates  will 
be  asked  by  FDA  to  provide  detailed 
information  concerning  such  matters  as 
financial  holdings,  consultancies,  and 
research  grants  or  contracts  in  order  to 
permit  evaluation  of  possible  sources  of 
conflict  of  interest. 

This  notice  is  issued  under  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-483, 
86  Stat.  770-776  (5  U.S.C.  App.  I))  and  21 


CFR  Part  14.  relating  to  advisory 
committees. 

Dated:  May  17, 1988. 
John  M.  Taylor. 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  89-12287  Filed  5-22-89:  a-45  am] 
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National  Institutes  of  Hsalth 

National  Instltuts  of  Arttiritls  and 
Musculoskeletal  and  Skin  Diseases; 
National  Arttiritls  Advisory  Board 
Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Arthritis  Advisory  Board  on 
July  18  and  19, 1989.  The  subcommittees 
wiU  meet  July  18,  7:30  p.m.  to 
approximately  10  p.m.,  and  the  full 
board  will  meet  July  19,  8:30  a.m.  to 
approximately  5  p.m.,  at  the  Crystal 
Gateway  Marriott,  1700  Jefferson  Davis 
Highway,  Arlington,  Virginia  22202.  The 
meetings,  which  will  be  open  to  the 
public,  are  being  held  to  discuss  the 
Board's  activities  and  to  continue 
evaluation  of  the  National  effort  to 
combat  arthritis  and  musculoskeletal 
and  skin  diseases.  Attendance  by  the 
public  will  be  limited  to  space  available. 
Notice  of  the  meeting  rooms  will  be 
posted  in  the  hotel  lobby. 

Mr.  John  R.  Abbott,  Executive 
Secretary,  National  Arthritis  Advisory 
Board.  1801  Rockville  Pike,  Suite  500, 
Rockville,  Maryland  20652,  (301)  496- 
0801,  will  provide  on  request  an  agenda 
and  roster  of  the  members.  Stunmaries 
of  the  meeting  may  also  be  obtained  by 
contacting  his  office. 

Dated:  May  15, 1989. 
Batty  J.  Beveridge, 

NIH  Committee  Management  Officer. 
[FR  Doc.  89-12228  Filed  5-22-89:  8:45  am] 
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National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Special  Grants  Review  Committee; 
Meeting 

Pursuant  of  I'ub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Grants  Review 
Committee  (AMS)  of  the  National 
Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases  on 
June  30, 1989,  Ramada  Inn  Hotel,  8400 
Wisconsin  Avenue,  Bethesda,  Maryland. 
The  meeting  will  be  open  to  the  public 
from  8:30  a.m.  to  9  a.m.  to  discuss 
administrative  details  or  other  issues 
relating  to  the  conunittee  activities. 


Attendance  by  the  public  will  be  limited 
to  space  available.  Notice  of  the  meeting 
room  will  be  posted  in  the  hotel  lobby. 

The  meeting  will  be  closed  to  the 
public  &om  9  a.m.  to  adjournment  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c](4)  and  552b(c](6), 
Title  5,  U.S.C.  and  section  10(d]  of  Pub. 
L  92-463,  for  the  review,  discussion  and 
evaluation  of  individual  research  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Dr. 
Melvin  H.  Gottlieb,  Executive  Secretary, 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Grants  Review 
Committee,  NIAMS,  Westwood 
Building,  Room  5A07,  Bethesda, 
Maryland  20892,  (301)  496-0754. 

Mrs.  Carole  Frank,  Committee 
Management  Officer,  National  Institute 
of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  National  Institutes  of 
Health,  Building  31,  Room  4C27, 
Bethesda,  Maryland  20892,  301-496- 
0803,  will  provide  summaries  of  the 
meeting  and  roster  of  the  committee 
members  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.846,  project  grants  in  arthritis, 
musculoskeletal  and  skin  diseases  researcli. 
National  Institutes  of  Health] 

Dated:  May  IS,  1989. 
Betty  ).  Boveridge, 

NIH  Committee  Management  Officer. 
[FR  Doa  89-12357  Filed  5-22-89;  8:45  am] 
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Meeting  of  an  Ad  Hoc  Panel; 
BIbllometric  Databases  and  Analyses 

Notice  is  heregy  given  of  a  meeting  of 
an  ad  hoc  panel  on  June  8-9, 1989.  the 
meeting  will  take  place  from  7:30  p.m.  to 
10.000  p.m.  on  June  8  at  the  days  Inn-  . 
Congressional  Park,  1775  Rockville  Pike, 
Rockville,  Maryland  and  from  8:30  a.m. 
to  4:00  p.m.  on  June  9,  in  Building  31, 
Conference  Room  4  on  the  NIH  campus. 
The  meeting  will  be  open  to  the  public. 

The  purpose  of  the  meeting  is  to 
exchange  information  about  the  format 
and  uses  of  the  NIH  bibliometric 
databases  as  well  as  the  more  general 
uses  of  bibliometric  analyses  in 
assessing  scientific  productivity. 

Dr.  Norman  S.  Braveman,  Chief, 
Planning  and  Policy  Research  Branch, 
DPE,  OSPL  OD,  National  Institutes  of 


Health,  Building  31,  Room  4B-25, 
Bethesda,  Maryland  20892,  (301)  496- 
4418,  will  furnish  the  meeting  agenda, 
rosters  of  the  panel  members  and 
consultants,  and  substantive  program 
information  upon  request.  Individuals 
planning  to  attend  the  meeting  should 
inform  Dr.  Braveman  by  June  1, 1989. 

Dated:  May  16. 1989. 
James  B.  Wyngaarden. 
Director,  NIH. 

[FR  Doc.  89-12360  Filed  5-22-89:  8:45  am] 
aiLUNQ  CODE  4140^)1-« 
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Dated:  May  16, 1989. 
B«tt>-  ].  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  89-12358  Filed  5-22-89:  8:45  am] 

BUXINQ  COOC  4140-OMi 


National  Cancer  Institute;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Research  Manpower  Review 
Committee.  National  Cancer  Institute, 
National  Institutes  of  Health,  June  29-30, 
19C9,  at  the  Guest  Quarters  Hotel,  7335 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

This  meeting  will  be  open  to  the 
public  on  June  29  to  8:30  a.m.  to 
approximately  9  a.m.  to  discuss 
administrative  details.  Attendance  by 
the  public  will  be  hmited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5.  U.S.C.  and  section 
10(d)  of  Pub.  L  92-463,  the  meeting  will 
be  closed  to  the  public  on  June  29  horn  9 
a.m.  to  recess  and  on  June  30  from  8:30 
a.m.  to  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winift-ed  Lumsden.  Conunittee 
Management  Officer,  National  Cancer 
Institute.  Building  31,  Room  10A06, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892  (301/496-5708)  will 
provide  summaries  of  the  meeting  and 
rosters  of  Committee  members,  upon 
request. 

Ms.  Cynthia  Sewell,  Executive 
Secretary,  Cancer  Research  Manpower 
Review  Committee,  National  Cancer 
Institute,  Westwood  Building,  Room  838, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301/496-7721)  will 
furnish  substantive  program  information 
upon  request. 


National  Cancer  Institute;  Cancellation 
of  Meeting 

Notice  of  the  meeting  of  the  Clinical 
Trials  Committee,  National  Cancer 
Institute,  National  Institutes  of  Health, 
scheduled  for  June  1-2, 1989,  published 
in  the  Federal  Register  (54  FR  19461)  on 
May  5  is  hereby  cancelled  due  to 
conflicts  of  interest  with  some  members 
of  the  committee. 

For  further  information,  please  contact 
Dr.  Wilna  A.  Woods.  Executive 
Secretary  (acting).  Clinical  Trials 
Committee,  National  Cancer  Institute, 
Westwood  Building,  Room  807,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892  (301/496-7153). 

Ddfed:  May  16, 1989. 
Belty  ].  Beveridge, 

Committee  Management  Officer.  NIH. 
(FR  Doc.  89-12228  Filed  5-22-89:  8:45  am] 

BHXINQ  CODE  4140-01-M 


Division  of  Research  Resources; 
General  Clinical  Research  Centers 
Committee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
General  Clinical  Research  Centers 
(GCRC)  Committee,  Division  of 
Research  Resources  (DRR),  June  13-15, 
1989,  at  the  Hyatt  Regency  Bethesda, 
One  Bethesda  Metro  Center,  Bethesda, 
Maryland  20814. 

The  meeting  will  be  open  to  the  public 
on  June  13  from  8:30  a.m.  to  9:30  a.m. 
during  which  time  there  will  be 
comments  by  the  Acting  Director.  DRR; 
and  an  update  on  the  General  Clinical 
Research  Centers  Program  by  Dr.  Judith 
L  Vaitukaitis,  Director,  GCRC  Program. 
DRR.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.  Code  and  section  10(d)  of 
Pub.  L.  92-463,  the  meeting  will  be 
closed  to  the  public  on  June  13  from  9:30 
a.m.  to  6:00  p.m.,  on  June  14  from  8Mi 
a.m.  to  6:00  p.m.,  and  on  June  15  from 
8:00  a.m.  to  approximately  4:00  p.m..  for 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  Michael  Fluharty.  Public  Affairs 
Specialist,  DRR,  NIH.  Westwood 
Building,  Room  857,  5333  Westband 
Avenue,  Bethesda,  Maryland  20892. 
(301)  496-5545,  will  provide  a  summary 
of  the  meeting,  and  a  roster  of  the 
committee  members  upon  request.  Dr 
Bela  J.  Gulyas,  Executive  Secretarj-. 
General  Clinical  Research  Centers 
Committee,  (301)  496-^71,  will  furnish 
program  information  upon  request. 

(Catalog  of  Federal  Domestic  Assistanw 
Program  No.  13.333.  Clinical  Research. 
National  Institutes  of  Health). 

Dated:  May  16. 1989. 
Betty  ).  Beveridge, 

Committee  Management  Officer.  NIH. 
[FR  Doc.  89-12359  Filed  5-22-89;  8:45  am] 
MLUNG  CODE  4140-01-M 


National  Eye  Institute;  Meeting  of  the 
Vision  Research  Committee 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Vision  Research  Review  Committee, 
June  22-23, 1989,  Conference  Room  7. 
Building  31C,  National  Institutes  of 
Health,  Bethesda.  Maryland. 

The  meeting  will  be  open  to  the  public 
on  June  22  from  8:30  to  9:30  a.m.  for 
opening  remarks  and  discussion  of 
program  guidelines.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(8).  Title  5,  U.S.  Code  and  secUon 
10(d)  of  Pub.  L  92-463,  the  meeting  will 
be  closed  to  the  public  from  9:30  a.m.  on 
Jime  22  until  recess  and  on  June  23  from 
8:30  a.m.  until  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  appUcations.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Lois  DeNinno.  Committee 
Management  Officer,  National  Eye 
Institute,  Building  31,  Room  6A/08, 
National  Institutes  of  Health,  Bethesda. 
Maryland  ;:0892.  (301)  496-91ia  will 
provide  a  summaries  of  the  meeting, 
rosters  of  the  committee  members,  and 
substantive  program  information  upon 
request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.867.  Retinal  and  Choroidal 
Diseases  Research:  13.868,  Anterior  Segment 
Diseases  Rcsearcii:  and  13.871  Strabismus. 
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Aabtyapla  and  Vlanal  Procoaing;  National 
Iiutitute*  of  Hadlk) 

Dated:  May  la.  ISW. 

BttyJ.ni   iiUp. 

Committm  Maaageamnt  Offictr.  NIH. 

(FR  Doc  8»-123n  ntd  i-ZZ-tO;  8:46  am) 


IWHOfMi  By* 


Purtuont  to  Pub.  L  92-^63.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Eye  Cornidt 
National  Eye  Lutitnte.  June  14. 1989, 
Building  3lC  Conference  Room  8, 
National  Institutes  of  Health.  Bethesda, 
Maryland. 

This  meeting  will  ba  open  to  tha 
public  froas  8:30  ajB.  until 
approximately  lltt)  ajn.  on 
Wednesday,  June  14.  Following  opening 
remarks  by  the  Director,  National  Eye 
InsWata.  then  win  ba  pcaaantatians  by 
the  staff  of  tfaa  hatitaitB  uiucatuiug 
Institute  programs  and  various  research 
assistance  madianisras.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  acootdmca  with  the  provisions  set 
forth  in  sectiens  SB2b(c)(4)  uid 
S52b(c)(6),  nth  9,  U.&  Code  and  section 
10(d)  a<  Pub.  L  92-468.  the  meeting  wiO 
be  closod  to  tha  pablic  from 
approxbnately  llA  ajn.  ontil  dosing  on 
luna  14  for  the  laview,  diacoasion,  aiul 
evalaatioa  of  indtvidoal  grant 
applications.  Tbeae  appllcatioas  and  the 
discussions  could  reveal  caofidential 
trade  seoela  or  ooDimerdal  property, 
such  aa  patantable  material  and 
personal  infonaatloa  concvning 
individuals  aasodated  with  the 
appUcatkna.  disdoaura  of  which  would 
constitute  a  daariy  aiwwarranted 
invasion  of  passenal  privacy. 

The  Viaion  Rasaarch  Prof^am 
Planning  Sabcoauatttaa  will  meet  on 
luae  13, 1980.  at  14»  pjL  in  the  National 
Eye  Institata  ConfiBnnce  Room  8A35 
(Buikhag  31A)—aande  DensoD  Pepper 
Buildia^  NatioMl  batitutes  of  Health. 
Bediesda.  Maryland.  Attendance  by  the 
public  will  be  Uraitad  to  space  available. 

Ms.  Lois  DaNinno,  Comoiittee 
Management  Office,  Natienal  Eye 
Institute.  Building  31.  Room  eAOO. 
National  Inatitutas  of  Health.  Bethesda. 
Maryland  20002,  (301)  400-eiia  will 
provide  summaries  of  meetings,  rosters 
of  committee  members  and  substantive 
program  information  upon  nquest 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.887,  Retinal  and  Oiatoidal 
DiMaaas  Resaaicfa;  13.888.  Anterior  Sepnent 
Diseases  Research;  and  13.871.  Strabismus, 
Amblyofta  and  Visual  Proeeasinff  National 
InstJtates  of  Heailh.) 


Dated:  May  16. 1988. 
Batty  ).  Bavarids*, 

Committee  Management  C^cer,  NIH. 
[FR  Doc  ae-123e«  PUed  9-22-89: 8:49  am| 

SlUJNa  COOC  414a41-M 


Naumiai  cyv  mauiiii^  mwdii^  or  uN 
Board  of  Sdantiflc  CounsaiorB 

Porsnant  to  Pnb.  L  92-W3,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National  Eye 
Institute,  June  5-«,  19B9,  Building  31,  NEI 
Confierence  Room  6A35,  National 
Institutes  of  Health.  Bethesda, 
Maryland. 

This  meeting  will  be  open  to  the 
public  on  fane  5  from  &-30  ajn.  until 
approximately  4  p.m.  for  general 
remarics  by  the  bistltute's  Scientific 
Director  on  matters  concerning  the 
intramural  programs  of  the  N^onal  Ejre 
Institnte.  Attendance  by  die  pubHc  will 
be  limited  to  space  available. 

In  accordance  with  pravisions  set 
forth  in  section  552b(c)(6).  Title  S,  U3.C 
and  section  10(d)  of  Pub.  L  92-403,  the 
meeting  will  be  closed  to  the  public  on 
June  5  from  approximately  4  pjn.  until 
recess  and  on  June  6  from  8:30  a.m.  until 
adjournment  for  the  review,  discussion, 
and  evalaation  of  individnal  pmJeLla 
conducted  by  the  Laboratory  of 
Mechanisms  of  Ocular  DIaeases.  These 
evaluations  and  discussions  could 
reveal  personal  information  concerning 
individuals  associated  with  the  projects, 
including  consideration  of  personnel 
qualifications  and  perfbrmance.  and  the 
competence  of  individual  investigators, 
the  disdoaure  of  wdiich  would  constitute 
a  clearly  unwarranted  invasion  of 
personal  privacy.  Consequently,  this 
meeting  is  concerned  with  matters 
exempt  fhim  mandatory  disclosure. 

Ms.  Lois  DeNinno.  Acting  Committee 
Management  OCDcer,  National  Eye 
Institute.  Building  31,  Room  OAOB, 
National  histitutes  of  Health.  Bethesda. 
Marylaad  20802.  (301)  406-0110  will 
provide  a  summary  of  the  meeting, 
roster  of  committee  members,  and 
substantive  program  information  upon 
request 

Dated  May  14 1988. 
Betty  l.Ba»ari8g», 

Committee  Manq^meat  Officer.  NIH. 
[FR  Doe.  88-12227  Filed  5-22-88(  ft48  am) 

It* 


Of  Qanarai 


SdancM} 

Porauant  to  Pub.  L  92-483,  notice  is 
hereby  given,  of  the  meetings  of  the 
committees  of  the  National  bistitute  of 
General  Medical  Sciences  for  June  1980. 


These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  committee  business  for 
approximately  two  hours  at  the 
beginning  of  the  fmt  session  of  the  first 
day  of  the  meeting.  Attendance  by  the 
pubbc  will  be  limited  to  apace  available. 

These  meetings  will  be  closed 
thereafter  in  accordance  with  provisions 
set  forth  in  sections  S52b(c)(4)  and 
552b(c](6),  Title  5.  U.S.C.  and  section 
10(d)  of  Pub.  L  92-463,  for  the  review, 
discussion,  and  evaluation  of  individual 
research  training  grant  and  research 
center  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  appKcations,  the  disclosure  of  which 
would  constitate  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Ann  Dieffenbaeh,  Pbbiic 
Information  Officer,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health.  Building  31,  Room 
4A52,  Bethesda.  Maryland  20802 
(Telephone  301-490-7301),  will  provide 
a  summary  of  the  meeting  and  a  roster 
of  committee  members. 

Substantive  program  information  may 
be  obtained  from  each  executive 
secretary  whose  name,  room  number, 
and  telephone  number  are  listed  below 
each  conuiittee. 
Mune  of  Comaittee:  Hiarmacological 

Sciences  Review  Committee. 
Executive  Secretary:  Dc.  Rodney  Ulane, 

Room  952  Westwood  Building 

Telephone:  301-400-4772. 
Date  ofMeetiagr}an»  5-6. 1988. 
Place  of  Meeting:  Building  3lC 

Coaferenca  RoiMi  9  National  Institute 

of  Health,  Bethesda.  Maryland. 
Qpe/i.'  June  5. 1080. 8:30  a.m.-10:30  a.m. 
Closed:  June  5, 1980,  lft30  a.m.-e:00  p.m. 

June  6, 1980, 8:30  ajn. — ai^umment. 
Name  of  Committee:  Genetic  Basis  of 

Disease  Review  Committe& 
Executive  Secretary:  Ms.  Linda  EngpU 

Room  950  Westwood  BIdg.  Telephone: 

301-496-7125. 
Date  of  Meeting:  June  7, 1980. 
Place  of  Meeting:  Building  3lC 

Conference  Room  6  National 

Institutes  of  Health,  Bethesda, 

Maryland. 
Open:  June  7, 1989,  8:30  a.m.-10:30  a  jn. 
Closed:  June  7, 1980, 10:30  a.m. — 

adiouimment 
Name  of  Committee:  Kfinority  Access  to 

Research  Careen  Review  Committee. 
Executive  Secretary:  Dr.  Jean  Flagg- 

Newton,  Rm.  949  Westwood  Building 

Telephone:  301-496-7585. 
Date  of  Meeting:  June  0-9, 1980. 


Place  of  Meeting:  Building  31. 

Conference  Room  6,  National 

Institutes  of  Health,  Bethesda, 

Maryland. 
Open:  June  8, 1989. 8:30  a.m.-10:30  a.m. 
Closed:  June  ft  1989. 10:30  a.m.-5:00  p.m., 

June  9, 1989,  8:30  a.m.— adjournment 
Name  of  Committee:  Cellular  and 

Molecular  Basis  of  Disease  Review 

Committee. 
Executive  Secretary:  Dr.  Carole  Latker, 

Room  950,  Westwood  BIdg. 

Telephone:  301-496-7125. 
Dates  of  Meetings:  June  13-14, 1989. 
Place  of  Meeting:  Building  31A, 

Conference  Room  4,  National 

Institutes  of  Health,  Bethesda.    ^ 

Maryland. 
Open:  June  13. 1989.  8:30  a.m.-10:30  a.m. 
Closed:  June  13, 1989. 10:30  a.m.-6.-00 

p.m.  June  14. 1989,  8:30  a.m.— 

adjournment. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13-859. 13-862. 13-863. 13-680. 
National  Institute  of  General  Medical 
Sciences.  National  Institutes  of  Health) 

Date:  May  16. 1989. 
Betty  ).  Beveridge, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  89-12365  Filed  5-22-89;  8:45  am] 

BKUNQ  COOe  4140-01-M 
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NatkMial  Heart,  Lung,  and  Blood 
inatitiite:  Meeting  of  Heart,  Lung,  and 
Blood  Research  Review  Committee  A 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Heart 
Lung,  and  Blood  Research  Review 
Committee  A,  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of 
Health,  on  June  29-30, 1989,  in  Building 
31,  Conference  Room  7, 9000  Rockville 
Pike,  Bethesda,  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  June  29  from  8  a.m.  to 
approximately  10  a.m.  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552(c)(4)  and  552(c)(6). 
Title  5,  U.S.C.  and  section  10(d)  of  Pub. 
L  92-463.  the  meeting  will  be  closed  to 
the  public  on  June  29  from 
approximately  10  a.m.  until  adjournment 
on  June  30  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Bellicha.  Chief. 
Communications  and  Public  Information 
Branch.  National  Heart.  Lung,  and  Blood 
Institute.  Building  31.  Room  4A21. 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892,  (301)  496-4236.  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  committee  members. 

Dr.  Peter  M.  Spooner,  Executive 
Secretary.  Heart  Lung,  and  Blood 
Research  Review  Committee  A, 
Westwood  Building.  Room  554.  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892.  (301)  496-7265.  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.837,  Heart  and  Vascular 
Diseases  Research;  13.838,  Lung  Diseases 
Research;  National  Institutes  of  Health.) 

Dated:  May  16, 1989. 
Betty ).  Beveridge, 

Committee  Management  Officer,  NIH. 
(FR  Doc.  89-12361  Filed  6-22-89;  8:45  am] 
BIUJNO  CODE  414».01-« 


Recombinant  DNA  Advisory 
Committee,  Definitions  Subcommittee; 
Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory 
Committee — Definitions  Subconunittee 
at  the  National  Institutes  of  Health. 
Building  31A,  Conference  Room  2, 
Bethesda,  Maryland  20892,  on  July  12, 
1989,  from  approximately  9:00  a.m.  to 
adjournment  at  approximately  5:00  to 
discuss  the  definition  of  recombinant 
DNA  for  the  purposes  of  shipment.  This 
meeting  will  be  open  to  the  public. 
Attendance  by  the  pubUc  will  be  Umited 
to  space  available. 

Background  information  has  been 
published  in  the  Federal  Register  (53  FR 
53264)  on  December  30, 1988.  in  Section 
rv,  "Proposal  to  Amend  Appendix  H  of 
the  NIH  Guidelines." 

Further  information  may  be  obtained 
from  Ms.  Rachel  E.  Levinson.  Executive 
Secretary  of  the  Definitions 
Subcommittee.  Office  of  Recombinant 
DNA  Activities.  National  Institutes  of 
Health.  Building  31.  Room  4B11. 
Bethesda.  Maryland  20892.  telephone 
(301)  496-9838.  FAX  number  (301)  496- 
9839. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR  39592) 
requires  a  statement  concerning  the 
official  government  programs  contained 
in  the  Catalog  of  Federal  Domestic 
Assistance.  Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 


guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
Ust  would  likely  require  several 
additional  pages.  In  addition.  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individua. 
programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are 
affected. 

Dated:  May  17, 1989. 
Betty  |.  Beveridge, 

Committee  Management  Officer.  NIH. 
(FR  Doc  89-12362  Filed  5-22-89;  8:45  am) 
SNJJNO  COOC  4140-Ot-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[OR-943-09-4214-10;  6P9-218;  OR-449541 

Public  Meeting;  Pringle  Fata 
Experimental  Forest  Propoacd 
Witttdrawal;  Oregon 

agency:  Biu^au  of  Land  Management. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
schedule  and  agenda  for  a  forthcoming 
public  meeting  that  will  provide  an 
opportunity  for  public  involvement 
regarding  the  Forest  Service's 
application  for  protective  withdrawal  of 
the  Pringle  Falls  Experimental  Forest 
EFFECTIVE  DATE:  July  12, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Champ  Vaughan.  BLM,  Oregon  State 
Office.  P.O.  Box  2965.  Portland.  Oregon 
97208,  503-231-6905. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  a  public  meeting  will 
be  held  to  provide  an  opportunity  for 
public  involvement  regarding  the 
application  by  the  Forest  Service.  U.S. 
Department  of  Agriculture,  for  a  20-yeHr 
protective  withdrawal  as  to  11,675.51 
acres  of  national  forest  lands  within  the 
Pringle  Falls  Experimental  Forest.  The 
lands  involved  are  in  the  Deschutes 
National  Forest  in  Deschutes  County. 
Oregon,  and  are  located  in  two  large 
tracts  approximately  20  miles  southwest 
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of  Bend.  TIm  tneta  indode  research 
plot*  and  ft*  PrtnglB  FkUs  Itseards 
Natural  Am. 

The  meatlBi  will  begki  at  7  p  jiu 
Wedaeaday.  )d)r  IZ  IflBH  in  the 
Deschulaa  Nalioiial  Foeat  Simerviaor'a 
Office.  The  atenda  wiU  inchida  (1)  an 
infonnation  bciafiaf  bjr  the  Buraaa  of 
Land  Umagtrntrnk  (2)  an  infonnattsn 
briefing  by  dia  Foicat  Senrioe:  (3)  oral 
statamenia  by  iatevaatad  parties:  and  (4) 
question  and  anawar  poiod. 

The  meeting  ia  open  to  the  public. 
Interested  partiea  nay  aiake  oral 
statements  at  the  meetinf  and/or  may 
flie  written  statements  with  die  Bureau 
of  Land  Management.  Oregon  State 
Office.  Oral  statements  should  be 
limited  to  five  minutea  per  party.  All 
statements  received  will  be  considered 
by  the  Bureau  of  Land  Management  and 
the  Forest  Service  before  any 
recommendation  concerning  the 
proposed  land  withdrawal  is  submitted 
to  the  Secretary  of  Interior  for  final 
action  under  the  authority  of  section  204 
of  the  Federal  Land  PoBcy  and 
Management  Act  of  1970  (49  U.S.C. 
1714). 

B.  Uvalia  Bbck. 

Chief.  Branch  of  Lands  and  Minerals 
OperatiooM. 
Dated:  May  12, 1069. 
(Fit  Doc  80-12346  Filed  5-22-60: 8:45  am] 


(CA-08(M410-04I 

UMah  Ototrtet  CaNfomia  Advlaory 
CouncH  Maatmo 

AOCNCV:  Bureau  of  Land  Management. 
action:  Notice  of  meeting.  Ukiah. 
California,  district  advisory  council. 

summary:  Pursuant  to  Pub.  L  94-579 
and  43  CFR  1780,  the  Ukiah  District 
Advisory  Council  will  meet  in  Areata, 
California,  June  29-30, 1980,  for 
orientation  of  new  memliers.  election  of 
ofncers,  and  status  reports  on  the 
Areata  and  Redding  resource 
management  plans. 

DATta:  The  Council  will  meet  from  8J0 
a.m.  to  4:30  p.m.  June  29  and  from  8:30 
a.m.  to  12:00  noon  June  30.  Opportunity 
for  public  comment  will  be  provided  at 
1:00  p.m.  June  29. 

Aooaess:  On  June  29,  the  Council  will 
meet  at  the  Eureka  Inn.  7th  &  F  Streets, 
in  Eureka.  On  June  30,  the  Council  will 
meet  at  the  BLM  Office  at  1125  leth 
Street  in  Areata. 


F/mv  MMMWvnoN:  All 
meetings  of  tlie  Ukiafa  Dislrict  Adrisofy 
Council  are  open  to  tfte  pnblic. 
ImBvidoab  may  submit  oral  or  written 
coraments  for  dhe  Council's 
consideration.  Opportunity  for  oral 
comments  wiD  be  provided  at  1-iOOpjn. 
June  2R,  Soonnaiy  minutes  of  the 
meeting  will  be  maintained  by  the  Ukiah 
District  Office  and  will  be  available  tar 
inspection  and  reproduction  within  30 
days  of  the  meeting. 

Oats:  May  15, 1880. 
AifMdW.Wii^ 

District  Manager. 

[PR  Doc  aa-1234S  Filed  5-22-60;  8:46  am] 


FOR  PURTMER  HIFORMATIOSI  CONTACT: 

Barbara  Taglio,  Ukiah  District  Office, 
Bureau  of  Land  Management.  555  Leslie 
Street.  Ukiah.  California  95482,  (707) 
462-3873. 


(WY-92(M»-4111-18;  WYW»1M7) 

Propoaad  Rainatatamant  of 
Tanninatad  ON  and  Qaa  Laaaa; 
Natrona  County,  Wyoming 

May  15.  I960. 

Pursuant  to  the  provisions  of  Pub.  L 
97-451, 96  Stat.  2462-2466,  and 
Regulation  43  CFR  3108.2-^  (a)  and 
(bHl).  a  petition  for  reinstatement  of  oil 
and  gas  lease  WYW81987  for  lands  in 
Natrona  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Regiater  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  fd)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW81987  effective  January  1, 
1989,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Andrew  L  Tanfais, 
Chief.  Leasing  Section. 
[FR  Doc  89-12349  FUed  5-22-69;  8:45  am] 

MlXmO  COOC  4310-22-M 


[NM-03(>-«a-4212-11,  NM  NM  77570] 

RacraatkMi  and  Public  Purpoaea 
(RAPP)  Act  CtaaaHlcatlon  in  Sierra 
County,  Naw  Maxico 

Bureau  of  Land  Management, 


ACTION:  Notice  of  realty  action. 

summary:  The  folbwing  public  land  in 
the  community  of  Caballo,  Sietia 
County,  New  Mexico  hat  been 
examined  and  found  8aitri}k  for  leaae 
or  conveyance  for  recrcatioBal  or  public 
purpose  under  the  proviaiona  of  the 
R&PP  Act.  as  amended  (43  USC  869  et 
seq.y. 

T.15&,R.SW..NKaiM, 
Portion  of  Sac  25.  N%8WMiNWV4NE^ 
containing  3.M7 1 


Interior. 


This  action  is  a  motion  by  the  Bureau  to 
make  available  lands  identified  in  the 
White  Sands  Resource  Management 
Plan  not  needed  for  Federal  pinposes. 
Lease  or  conveyance  of  the  land  for 
recreational  or  public  purpose  use 
would  be  in  the  public  interest. 

DATCS:  Comments  must  be  submitted  on 
or  before  July  6, 1989. 

ADORCSSes:  Comments  should  be  sent 
to  Bureau  of  Land  Management,  Las 
Cruces  District  OfHce,  1800  Marquess 
Street,  Las  Cruces,  New  Mexico.  88005. 
RW  RJRTHER  INFORMATION  CONTACT: 
Ernie  Salazar  or  Bemie  Creager  at  the 
address  above  or  at  (505}  525-8228  (FTS 
571-6350). 

SUPPI.EMENTARY  INFORMATION:  Lease  or 
conveyance  of  the  land  will  be  subject 
to  the  following  terms,  conditiona.  and 
reservations: 

1.  Provisions  of  the  RAPP  Act  and  all 
applicable  regulations  of  the  Secretary 
of  the  hiterior. 

2.  All  valid  existing  rights  documented 
on  the  official  public  land  records  at  the 
time  of  lease/patent  issuance. 

3.  An  minerals  shall  be  reserved  to  the 
United  States  together  with  ri^t  to 
prospect  for  mine  and  remove  the 
minerals. 

4.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  land  and 
interests  there  in. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  R&PP  Act  and  leasing  under  the 
mineral  leasing  laws.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director.  In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  80  days  from  the  date 
of  publication  of  this  notice. 

Upon  the  effective  date  of 
classificatioa  the  land  will  be  open  to 
the  filing  of  an  application  under  the 
R&PP  Act  by  an  interested,  qualified 
applicant,  ff,  after  18  months  following 


the  effective  date  of  classification,  an 
application  has  not  been  filed,  the 
segregative  effect  of  the  classification 
shall  automaticaUy  expire  and  the  lands 
classified  shall  return  to  dieir  former 
status  without  further  action  b^  the 
authorized  officer. 
H.}aBMFaK. 
^    District  Manager. 
May  15, 1989. 

(FR  Doc  89-12317  FUed  S-22-«h  8:45  am] 

*      BHAMO  CODE  4»1»4aHi 


(UT-06P-W-4212-14:  UTU-64620] 

Realty  AcHon;  San  Joan  County,  UT 

AOCNCY:  Bureau  of  Land  Management. 
Interior. 

action:  Notice  of  realty  action.  UTU- 
64620,  noncompetitive  (direct)  sale  of 
public  land  in  San  Juan  County,  Utah. 
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summary:  The  foUowhig  described 
parcel  of  public  land  has  been 
examined,  and  through  the  development 
of  local  land'use  planning  decisions 
based  upon  pnblic  input  resource 
considerations,  regulations  and  Bureau 
policies,  has  been  found  suitable  for 
disposal  by  sale  pursuant  to  section  203 
of  the  Federal  Land  Pohcy  and 
Management  Act  of  1976  (FLI^iA)  (90 
Stat.  2750;  43  U.S.C.  1713)  using 
noncompetitive  (direct  sale)  procedures 
(43  CFR  2711.3-3(a}(3)(4)): 

Salt  Lake  Meridian.  Utah 

T.  36  S.,  R.  16  E.,  Section  28,  NViNWV* 
NWy4NEV4. 
The  de8cril>ed  land  aggregufns  5.00  acres. 

The  land  is  being  offered  as  a  direct 
sale  to  Mr.  Oren  D.  Story,  Fry  Canyon, 
Utah,  in  accordance  with  43  CFR  2711.3- 
3(a)(3)(4).  The  purpose  of  the  sale  is  to 
recognize  and  protect  an  existing 
business  and  facilities  buUt  by  Mr.  Story 
known  as  the  Fry  Canyon  Store  and 
Motel.  The  above  described  parcel  is 
currently  authorized  under  a  ssction  302 
FLPMA  Small  Business  Occupancy 
Lease.  This  action  will  allow  for  the 
continued  use  and  operation  of  the 
facihties  on  the  subject  parcel,  while 
eliminating  the  United  States'  interest  in 
the  site.  The  land  will  not  be  offered  for 
sale  until  at  least  sixty  (60)  days  after 
publication  of  this  notice.  Sale  will  be  at 
no  less  than  the  Appraised  Fair  Market 
Value  of  $750. 

The  grazing  lessee  has  waived  his 
rights  to  the  two-year  notification 
prescribed  in  section  402(g)  of  FLPMA. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
land  from  the  operation  of  the  public 
land  laws  end  the  mining  laws.  The 
segregative  effect  will  end  upon 


issuance  of  a  patent  or  two  hundred 
seventy  (270)  days  fix>m  die  date  of  die 
publication,  whichever  occurs  first 

The  terms  and  conditions  applicaUe 
to  the  sale  are: 

1.  All  minerals,  including  oil  and  gas, 
shall  be  reserved  to  the  United  States, 
together  with  the  right  to  prospect  for, 
mine  and  remove  the  minerals. 

2.  A  right-of-way  will  be  reserved  for 
ditches  ^nd  canals  constructed  by  the 
authority  of  the  United  States  (Act  of 
August  3a  189a  26  Stat  391:  43  U.S.C. 
945). 

3.  The  sale  of  the  lands  will  be  subject 
to  all  valid  existing  rights  and 
reservations  of  record.  Existing  rights 
and  reservations  of  record  include,  but 
are  not  limited  to.  Federal  oil  and  gas 
lease  UTU-6289a  Federal  Highway 
Right-of-Way  Appropriation  UTU-6953. 
and  County  Road  258  under  R.S.  2477 
(UTU-537Wr). 

Sale  Procedures:  Mr.  Oren  D.  Story 
will  be  given  a  thirty  (30)  day  time 
period  to  submit  the  Appraised  Fair 
Market  Value  of  $750  as  full  payment  for 
the  land  described  above.  If  the  funds 
are  not  received  by  the  required  dates, 
the  bid  will  be  rejected,  the  deposit 
forfeited  and  the  lands  reoffered  over 
the  counter  to  the  general  public  until 
sold  or  withdrawn  fix)m  the  maricet. 
Sealed  bids  would  be  accepted  at  the 
San  Juan  Resource  Area  Office  during 
regular  business  hours,  7:45  a.m.  to  4:30 
p.m. 

Bidder  Qualifications:  Bidders  must 
be  U.S.  citizens,  18  years  of  age  or  more; 
a  State  or  State  instrumentality 
authorized  to  hold  property;  a 
corporation  authorized  to  hold  property; 
or  a  corporation  authorized  to  own  real 
estate  in  the  State  of  Utah. 

Bid  Standards:  Thie  Bureau  of  Land 
Management  (BLM)  re8er\'e8  the  right  to 
accept  or  reject  any  and  all  offers,  or 
withdraw  the  land  from  sale  if,  in  the 
opinion  of  the  Authorized  Officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  Section  203(g)  of 
FUPMA  or  other  applicable  laws. 
DATES:  For  a  period  of  forty-five  (45) 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  interested 
parties  may  submit  comments  to  the 
Moab  District  Manager,  Bureau  of  Land 
Management  P.O.  Box  970,  Moab,  Utah 
84532.  Objections  will  be  reviewed  by 
the  Utah  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objection, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

SUPPI.EMENTARV  INFORMATION: 

Additional  information  concerning  the 
land  and  the  terms  and  conditions  of  the 


sale  may  be  obtained  from  David  L 
Kronskop,  Area  Realty  Specialist  San 
Juan  Resource  Area  C>ffice,  435  North 
Main.  P.O.  Box  7.  Monticella  Utah 
84535,  (801)  567-2141.  or  fit>m  Brad 
Groesbedi.  District  Realty  Specialist 
Moab  District  Office,  82  East  Dogwood. 
P.O.  Box  970.  Moab,  Utah  84532,  (801) 
259-6111. 

May  12. 1966. 
GenaNotfine, 

District  Manager 

(FR  Doc  60-12341  Filed  5-22-89:  8  45  am] 

BHXMe  cooc  4J1«-00-a 


IMT-«30m»-4214-11:  MTM  0720S7] 

Propoaad  llodHicatkm  Of  PubHc  LMd 
Order  4484;  Montma 

AOENCY:  Bureau  of  Land  Managtnnent. 
Interior. 

action:  Notice. 

summary:  The  Department  of  the  Army, 
Corps  of  Engineers  proposes  that  OOIM 
acres  of  land  withdrawn  for  the  Libby 
Dam  be  continued  for  an  additional  100 
years.  The  lands  would  remain  closed  to 
surface  entry  and  mining. 

FOR  further  information  CONTACT 

James  Binando,  BLM  Montana  State 
Office,  P.O.  Box  3680a  Billings.  Montana 
59107,  406-255-2935. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Army,  Corps  of 
Engineers,  purposes  that  the  existing 
land  withdrawal  made  by  Fhiblic  Land 
Order  No.  4484  be  continued  for  a  period 
of  100  years  pursuant  to  section  204  of 
the  Federal  Land  Pohcy  and 
Management  Act  of  1976.  43  U.S.C.  1714. 

The  lands  are  described  as  follows; 
Montana  Priodpai  Meridian 

T.  30  N..  R.  29  W., 

Sec  4.  lots  4.  5.  8.  SEV»Nav  V<..  and  SV.' V.. 
T.  31  .N.,  R.  29  W.. 

Sec.  27.  NEViSWVi  and  WV,SWy4; 
.    Sec.  2a  lots  6.  7.  a  and  the  N  ViSW  V*. 
SWV4SWV«  lying  soutii  and  east  of  the 
easterly  line  of  road  92.7; 
Sec.  32.  SEV«SEV4SEy4  lying  »oulh  and  east 

of  the  easterly  line  of  rodd  92.7: 
Sec.34.NV^N\Vy4. 

The  areas  described  aggregate  601.64  acres 
in  Lincoln  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Libby  Dam  and  Koocanusa 
F*roject.  The  withdrawal  segregates  the 
lands  from  settlement  sale,  location,  or 
entry  under  the  general  land  laws, 
including  the  United  States  mining  laws 
(30  U.S.C  Ch.  2),  but  not  from  leasing 
imder  mineral  leasing  laws.  No  change 
is  proposed  in  the  purpose  or 
segregative  effect  of  the  withdrawal. 
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For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Chief, 
Branch  of  Land  Resources  at  the  address 
listed  above. 

The  authorized  o^icer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  be  prepared  for  consideration 
by  the  Secretary  of  the  Interior,  the 
President,  and  Congress,  who  will 
determine  whether  or  not  the 
withdrawal  will  be  continued  and,  if  so. 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
The  existing  withdrawal  will  continue 
until  such  final  determination  is  made. 
lofan  A.  Kwiatkowtkl. 

Deputy  State  Director,  Division  of  Lands  and 
Renewable  Resources. 
May  12, 1968. 

(FR  Doc.  89-12344  Filed  5-22-88: 8:45  amj 
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Fl«h  and  Wildlife  Service 

Endangered  Spedea  Convention: 
Foreign  Law  Notification,  Paltlatan 

AOCNCV:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  Information  No.  19. 

SUBJECT:  Pakistan-^an  on  wildlife 
Imports. 

This  Is  ■  Schedule  n  Notice 

Source  of  Foreign  Law  Information 

On  September  28, 1987  the  Convention 
on  International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(Convention)  Secretariat  issued 
Convention  Notification  No.  446.  It 
stated  that  the  ban  on  the  export  of  all 
wild  manunals,  reptiles,  and  protected 
indigenous  birds.  Including  the  export  of 
all  specimens,  parts,  products,  and 
derivatives,  was  scheduled  to  expire 
shortly,  but  had  now  been  extended  by 
the  government  of  Pakistan.  An 
exception  to  the  export  ban  was  made 
for  a  small  number  of  hunting  trophies 
authorized  by  the  Management 
Authority  of  Pakistan. 

On  September  26, 1988  and  December 
3, 1968  letters  were  sent  to  the  United 
States  Fish  and  Wildlife  Service 
(Service)  Division  of  Law  Enforcement 
by  Abdul  Latif  Rao  of  the  Management 
Authority  of  Pakistan.  Mr.  Rao 
reaffirmed  that  the  hunting  and  export 
of  all  wild  mairmials  including  wild 


sheep  has  been  banned  in  the  country. 
The  only  exception  is  the  trophy  hunting 
and  export  of  a  limited  number  of 
markhor  and  ibex  which  require  a 
Convention  permit  issued  by  the 
Management  Authority  of  Pakistan  and 
an  export  permit  issued  by  the  Chief 
Controller  of  Imports  and  Exports. 
Ministry  of  Commerce. 

Mr.  Rao  also  requested  that  the 
Service  assist  the  Management 
Authority  of  Pakistan  in  their  efforts  to 
curb  the  illegal  export  of  wild  sheep 
trophies. 

Subsequent  communication  between 
the  Service  and  the  Management 
Authority  of  Pakistan  has  confirmed  that 
the  government  of  Pakistan  does  not 
recognize  any  export  permit  issued  by 
any  tribal  or  provincial  authorities  of 
Pakistan. 

Action  by  the  Fish  and  Wildlife  Service 

This  notification  has  been  issued  to 
alert  all  potential  importers  of  wildlife 
shipments  originating  in  Pakistan  that 
due  care  must  be  exercised  to  ensure 
that  such  shipments  fully  comply  with 
the  laws  of  Pakistan.  That  is,  all  wildlife 
import  into  the  United  States  from 
Pakistan  must  have  appropriate  export 
permits  issued  by  the  Management 
Authority  of  Pakistan  and  the  Ministry 
of  Conmierce.  Permits  issued  by  tribal  or 
provincial  authorities  will  not  be 
accepted  as  proper  export 
documentation.  Failure  to  submit  proper 
export  doounent  will  result  in  refused, 
clearance  or  detention  by  the  Service 
with  the  potential  of  seizure  and 
forfeiture  of  the  goods. 
CFFlcnvc  DATE  This  action  is  elective 
immediately  upon  publication. 
EXPIRATION  DATC  Until  revoked. 

FON  FURTHER  INFORMATION  CONTACT: 

Carl  Mainen,  Division  of  Law 
Enforcement,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  3247,  Arlington,  VA 
22203,  Telephone:  703-358-1949. 

Dated:  May  12, 1989. 

Susan  R.  Lamson. 

Deputy  Assistant,  Secretary  for  Fiah  Sr 

Wildlife,  and  Parka. 

[FR  Doc.  89-12314  Filed  5-22-«9;  8:45  am) 
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MInerala  Management  Service 

Outer  Continental  Shelf  (OCS) 
Advlaory  Board  Scientlfle  Committee; 
Agenda  of  Plenary  Secalon  Meeting 

This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463, 
6  U.S.C.,  Appendix  I,  and  the  Office  of 


Management  and  Budget  Circular  A-63. 
Revised. 

The  OCS  Advisory  Board  Scientific 
Committee  will  meet  in  plenary  session 
at  the  Centennial  Hall  Conference 
Center,  101  Egan  Drive,  Juneau.  Alaska 
99801  (907  586-5283),  from  8  a.m.  to  5 
p.m.  on  June  26, 1989  and  from  8  a.m.  to 
5  p.m.  on  June  27, 1988. 

The  meeting  will  include  discussions 
of  the  following  topics: 

•  Current  s^atus  of  the  MMS 
Environmental  Studies  Program; 

•  Proposed  Alaskan  Environmental 
Studies  for  fiscal  year  1991; 

•  Research  proposed  under  the  MMS, 
Southern  California  and  Gulf  of  Mexico 
University  Initiative  Program;  and 

•  The  Exxon  Valdez  oil  spill  in  Prince 
William  Sound. 

A  detailed  agenda  is  not  yet  available 
but  may  be  requested  from  the  Minerals 
Management  Service. 

The  meeting  is  open  to  the  public. 
Approximately  75  visitors  can  be 
accommodated  on  a  first-come-first- 
served  basis.  All  inquiries  concerning 
the  meeting  should  be  addressed  to:  Dr. 
Don  Aurand.  Chief,  Branch  of 
Environmental  Studies  Offshore 
Environmental  Assessment  Division, 
Minerals  Management  Service,  U.S. 
Department  of  the  Interior,  381  Elden 
Street.  MS-644.  Hemdon.  Virginia 
22070-4817;  (703)  787-1726. 

Dated:  May  16, 1989. 
WilUam  D.  Bettenberg. 

Associate  Director  for  Offshore  Minerals 

Management 

[FR  Doc.  89-12292  Filed  S-22-89;  8:45  am] 
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National  Park  Service 

Upper  Delaware  Scenic  and 
Recreational  River;  Citizena  Advisory 
Council  Meeting 

agency:  National  Park  Service;  Upper 
Delaware  Citizens  Advisory  Council. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the  Upper 
Delaware  Citizens  Advisory  Council. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act. 

date:  June  2. 1989,  7:00  PM.  * 

Inclement  Weather  Reschedule  Date: 
June  15, 1989. 

ADDRESS:  Town  of  Tusten  Hall, 
Narrowsburg,  New  Yoriu 


FOR  FMTNCR  MRONMATIOH  contact: 

John  T.  Hatdcy,  Soperintendent:  Upper 
Delaware  Soniic  and  Recreational 
River.  P.O.  Box  C,  Narrowsburg,  NY 
12765-0159:  717-729-6251. 


TAWV  imrdwmation:  The 

Advisory  Conndl  was  established  under 
section  704(f)  of  the  National  Parks  and 
Recreation  Act  of  1978.  Pub.  L  95-625. 
16  use  1724,  note,  to  encourage 
maximum  public  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
Act  The  Council  is  to  meet  and  report  to 
the  Delaware  River  Basin  Commission, 
the  Secretary  of  the  Interior,  and  the 
Governors  of  New  York  and 
Pennsylvania  in  the  preparation  and 
implementation  of  the  management 
plan,  {ind  on  programs  which  relate  to 
land  and  water  ase  in  the  Upper 
Delaware  region.  The  agenda  for  the 
meeting  wiQ  surround  administrative 
business,  including  bylaws  revisions, 
charter  review,  and  membership. 
The  meeting  will  be  open  to  the 
pubUc.  Any  member  of  ^e  public  may 
file  with  tlw  Coimcfl  a  written  statement 
concerning  agenda  items,  lite  statemmt 
should  be  addressed  to  the  Upper 
Delaware  Citizens  Advisory  Council 
P.O.  Box  84,  Narrowsburg.  NY  12764. 
Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meeting,  at  the  permanent  headquarters 
of  the  Upper  Delaware  Scenic  and 
Recreational  River;  River  Road,  1% 
miles  north  of  Narrowsburg,  New  York; 
Damascus  Township,  Pennsylvcmia. 
Katherina  Stevenson, 

Acting  Regional  Director.  Mid- Atlantic 
Region. 

(FR  Doc  89-12296  Filed  5-22-88:  8:45  am] 

BtLLMO  coos  43ie-7D-M 


Farmington  fVM  and  Soenic  River 


'  Announcement*  of  cancellation  due  to 
inclement  weather  will  be  made  by  radio  stations 
WDNH  WDLC,  WSUU  and  WVOS. 


ConnecHeut.  Fararingloa  Rhuer  Study 
Committee;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463, 86  Stat.  770, 5  U.S.C 
App.  1  s  10),  that  a  meeting  of  the 
Farmington  River  Sta(ty  Committee  will 
be  held  Thursday.  |une  6, 198S. 

The  Committee  was  established 
pursuant  to  Pub.  L  9&-590.  Hie  puipoae 
of  the  Committee  is  to  consult  with  the 
Secretary  of  the  Interior  and  to  advise 
the  Secretary  in  conducting  Ae  study  of 
two  segments  of  the  Farmington  River. 

The  meeting  will  convene  at  7:30  p  jn. 
at  the  Sandisfield  Town  Hall, 
Sandi^KkL  Maasadrasette.  for  the 
following  reasons: 
1.  Approval  of  minutes  of  April  13, 1989, 

meeting 


2.  Report  from  Budget  Working  Group 

3.  Update  on  Resource  Assessment 

4.  R^)ort  from  Water  Resources 
Subcommittee 

5.  Report  from  River  Conservation 
Planning  Subcommittee  including  an 
update  on  the  Public  Information  and 
Issue  Identification  Workshops  held 
in  May. 

6.  Opportunity  for  Public  Comment 

7.  Other  business. 

It  is  anticipated  that  about  100  people 
will  be  able  to  attend  the  session  in 
addition  to  the  Committee  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  die  Committee 
or  file  written  statements.  Such  requests 
should  be  made  to  fte  ofBdal  listed 
below  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Public  Affeirs  Officer,  National  Paric 
Service,  Norfli  Atlantic  Region.  15  State 
Street  Boston.  Massachusetts.  02109  at 
(817)  565-8387. 
Sam  Reck. 

Acting  Regional  Director. 
Date:  May  16. 1988. 
(FR  Doc.  89-12290  Piled  S-22-88:  8:45  am] 
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National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Roister  were  received  by 
the  National  Park  Service  before  May 
13. 1989.  Pursuant  to  S  60.13  of  38  CFR 
Part  80  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  l>e  forwarded  to  the 
National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  Jime  7. 1989. 
Carol  D.  Shun. 
Chief  of  Registration.  National  Register. 

FLOHDA 

Duval  County 

Avondale  Hutoric  District  Roughly  Iwunded 
by  Roosevelt  Blvd.,  Belvedere  Ave 
Seminole  Rd.,  St  Johns  River,  and  Talbot 
SL,  f  adcaonvine,  89000494 

MARYLAND 

Caroliae  CMHitjr 

Atiiol  MeMQe  Rd.,  near  Trunk  Line  Rd.. 
Henderson  vidirtty,  89060465 

NaCWCAN 

Oakland  CBBsey 

Modern  Hooeing  Corporation  Addition 
Historic  District  Roughly  ttounded  by 
Montcalm  St.,  Perry  St,  Joslyn  Ave.,  Gage 


St,  Gienwood.  and  Nelson  St..  Pontiac. 

89000490 
Oak  Hill  Cemetery  216  University  Dr.. 

Pontiac.  89000493 
Pontiac  Commercial  Historic  District 

(Boundar)'  Increase)  Roughly  E.  Huron  St. 

and  S.  Saginaw  St  within  loup  of  Wide 

Track  Dr..  Pontiac.  89000491 
St.  Vincent  DePaul  Catholic  Church.  Convent 

and  School  150  E.  Wide  Track  Dr.,  Pontiac 

89000492 

Wayne  County 

St  Boniface  Roman  Catholic  Church  2356 

Vermont  Ave.,  Detroit  89000487 
St  Charles  Borromeo  Roman  Catholic  Parish 

Complex  Baldwin  Ave.  at  St.  Paul  Ave 

Detroit  89000488 

NORTH  CAROLINA 
AloBBBoe  County 

Snow  Camp  Mutual  Telephaoe  Exchange 
Buikling.  NC  1001  2  Mi  S  of  NC  1005,  Snow 
Camp.  80000407 

Anaoo  County 

Home.  Billy.  Farm.  NC  1248.  S  Mi.  W  of  ict 
NC  1240.  Polkton  vicinity.  89000496 

Guilford  County 

Kiricman.  O.  Arthur.  House  and  Outbuildings 
(Boundary  Increase).  106  Oak  St.,  High 
Point  89000495 

VIRGINIA 

Chatles  Oty  County 

Evelynton  VA  5  E  of  VA  608.  Charles  Cily 
vicinity,  89000486 

WISCONSIN 

Sauk  County 

Honey  Creek  Stviss  Rural  Historic  District 
SE  of  Prairie  du  Sa&  Prairie  du  Sac  vicinity. 
89000484 

The  following  property  is  also  being 
considered  for  listing  in  the  National 
Register  but  was  exduded  from  a 
previous  list: 

MONTANA 
Flathead  CooDty 

Polebridge  Ranger  Station  Historic  District 
(Boundary  Decrease),  Near  NE  end  of 
Henshaw  Bridge  on  Rt  7  Polebridge 
vicinity  88009906. 

[FR  Doc.  88-12297  Filed  5-^-69;  a-45  amj 


INTCRNAT10NAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  Interrudfcmal 

Advlaory  Committee  on  Voluntary 
Foreign  Aid;  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
a  meeting  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  (ACVFA)  on 


22376 


Fedwal  Regi«ter  /  Vol.  54.  No.  98  /  Tuesday.  May  23.  1989  /  Notices 


iK 


Tuesday  and  Wednesday  June  13-14, 
1989.  The  topic  to  be  discussed  is  "The 
Changing  Relationship  Between  the 
United  States  and  Developing 
Countries." 

Date:  June  13-14. 1989. 

Time:  Tuesday,  June  13,  2KX)  p.m.-5:30 
p.m.;  Wednesday,  June  14,  9:00  a.m.-d:30 
p.m. 

Place:  The  National  Press  Club,  14th 
and  F  Streets  NW.,  Washington.  DC 
20045. 

The  meeting  is  free  and  open  to  the 
public.  However,  notiflcation  by  June  8. 
1969  through  the  advisory  committee 
headquarters  is  required. 

Persons  wishing  to  attend  the  meeting 
must  call  Melissa  Nuwaysir,  (703]  875- 
4407,  or  write,  not  later  than  June  8,  to: 
The  Advisory  Committee  on  Voluntary 
Foreign  Air,  Room  305.  SA-8,  Agency  for 
International  Development,  Washington, 
DC  20523. 

Date:  May  10. 1989. 
Karen  M.  PO0. 

Acting  Director  for  Private  and  Voluntary 
Cooperation.  Bureau  for  Food  for  Peace  and 
Voluntary  Assistance. 

(FR  Doc.  89-12250  Filed  5-22-89: 8:45  am] 

WUJNQ  COM  SIIS-OMI 


INTERSTATE  COMMERCE 
COMMISSION 

(Flnanea  Docket  Na  31444] 

Austin  A  NorthwMtwn  Rallretd  Co.,, 
Inc.— Acquisition  tnd  Oporation 
Ex«mptlon— Missouri  Pacific  Railroad 
Co. 

AOtNCv:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  under  49  U.S.C 
10505  from  the  requirements  of  49  U.S.C. 
11343-11345,  the  acquisition  and 
operation  by  Austin  ft  Northwestern 
Railroad  Company,  Inc.,  of 
approximately  107  miles  of  rail  line 
owned  and  operated  by  the  Missoiul 
Pacific  Railroad  Company,  between 
Monahans.  TX,  and  Lovington.  NM.  in 
Lea  County.  NM.  and  Winkler  and  Ward 
Counties,  TX.  subject  to  standard  labor 
protective  conditions  and  a  historic 
preservation  condition. 

DATIS:  The  exemption  will  be  effective 
on  June  12. 1989.  Petitions  for  stay  must 
be  filed  by  June  2. 1989.  and  petitions  for 
reconsideration  must  be  flled  by  June  19. 
1989. 


:  Send  pleadings  referring  to 
Finance  Docket  No.  31444  to: 

(1)  Onice  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423 

(2)  Petitioners'  representatives:  Joseph 
D.  Anthofer,  Missouri  PaciBc  Railroad 
Company,  1416  Dodge  Street.  Omaha. 
NE  88179 

Kelvin  J.  Dowd  (AUNW).  1224 

Seventeenth  Street.  NW..  Washington. 

DC  20036. 
ran  PURTMn  information  contact 
Joseph  H.  Dettmar.  (202)  257-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721). 

SUPKIMSNTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  27S-1721.) 

Decided:  May  18. 1989. 

By  the  Commission,  Chairman  Gradison. 
Vice  Chainnan  Simmons,  Commissioners 
Andre,  Lamboley,  and  Phillips. 

Noretd  R.  McGee. 

Secretary. 

\yR  Doc.  12325  Filed  5-22-89;  8:45  am] 

HUJM  COOC  703S-01-M 

DEPARTMENT  OF  JUSTICE 
Information  CoMsctions  Undsr  Rsvisw 

May  18, 1980. 

The  Offic^  of  Management  and  Budget 
(0MB)  has  been  sent  the  following 
proposals  for  the  collection  of 
information  for  review  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use  Chapter  36)  and  the 
Paperwork  Reduction  Reauthorization 
Act  since  the  last  list  was  published. 
Entries  are  grouped  into  submission 
categories.  Each  entry  contains  the 
following  information:  (1)  The  title  of  the 
form  or  collection;  (2)  the  agency  form 
number,  if  any.  and  the  applicable 
component  of  the  Department 
sponsoring  the  collection:  (3)  how  often 
the  form  must  be  fllled  out  or  the 
Information  is  collected;  (4)  who  will  be 
asked  or  required  to  respond,  as  well  as 
a  brief  abstract;  (5)  an  estimate  of  the 
total  number  of  respondents  and  the 
amount  of  time  estimated  for  an  average 
respondent  to  respond;  (6)  an  estimate 
of  the  total  public  burden  (in  hours) 
associated  with  the  collection;  and.  (7) 
an  indication  as  to  whether  Section 
3504(h)  of  Pub.  L  96-511  appUes. 


Comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  those  regarding  the  estimated 
response  time,  should  be  directed  to  the 
0MB  reviewer.  Mr.  Edward  H.  Clarke, 
on  (202)  395-7340  and  to  the  Department 
of  Justice's  Clearance  Officer.  Mr.  Larry 
E.  Miesse.  on  (202)  633-4312.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  shotdd  so  notify 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  the  collection  may  be 
submitted  to  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  and  to  Mr.  Larry  E.  Miesse, 
DOJ  Clearance  Officer,  SPS/JMD/5(B1 
CAB,  Department  of  Justice, 
Washington.  DC  20530. 

New  Collections 

(1)  Application  for  Employment 
Authorization. 

(2)  1-765,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  This 
information  will  be  used  by  the  INS  to 
determine  eligibihty  for  employment 
authorization  under  8  CFR  274a.l2(a) 
and  is  the  basis  for  the  issuance  of 
employment  authorization 
documentation. 

(5)  1,000,000  respondents  at  1  hour  per 
response. 

(6)  1,000.000  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3604(h). 

(1)  Grant  Applicant  Survey. 

(2)  No  form  number.  National  Institute 
of  Justice,  Office  of  Justice  Programs. 

(3)  One-time. 

(4)  Individuals  or  households,  state  or 
local  governments,  non-profit 
institutions.  This  survey  will  assess  the 
efficiency  and  effectiveness  of  the 
National  Institute  of  Justice's  grant 
application  review  process. 

(5)  400  estimated  annual  respondents. 

(6)  132  estimated  annual  public 
burden  hours. 

(7)  Not  applicable  under  3504(h). 
Larry  E.  Miesse, 

Departmental  Clearance  Officer,  Department 
of  Justice. 

[FR  Doc.  89-12252  Filed  5-22-89;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Offlcs  Of  ths  Secrstary 

Agsncy  Rocordkseping/Rsporting 
Rsqulrsfnonts  Undsr  Rsvlow  by  ths 
Offlcs  of  Managsmsnt  and  Budost 
(OMB) 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibilities  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  tiiat  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  puWish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  die  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.,  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
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Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS).  Office  of  Management 
and  Budget  Room  3208,  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

New 

Occupational  Safety  and  Health 

Administration 
Occupational  Exposure  to  Bloodbome 

Pathogens 
1216-0000 
On  Occasion 
Businesses  or  other  for  profit  and  Small 

businesses  or  organizations 
18,751,910  respones;  6,384,949  total 

hours;  36  minutes  per  response;  0 

forms 


Information  collection  activity 


Infection  Control  Plan 

Post  Exposure/FolkMv-up  Monitofing.. 

Information  to  tfie  Ptiysidan _.. 

Physicians  Written  Opinion 

Ijieling/Signs 

Training. 
Recordkeeping.. 


Burden 
tHXJTS 


2.680.744 
99.812 
88.910 
88.910 
21.322 
2,113.510 
1.291,741 


This  regidation  requires  employers  to 
develop  a  written  infection  control  plan 
designed  to  minimize  or  eliminate 
employee  exposure  to  bloodbome 
pathogens.  In  addition,  employers  must 
establish  and  maintain  employee 
medical  records,  as  well  as  training 
records  for  employees. 

Revision 

Employment  Standards  Administration 
Survivor's  Notification  of  Beneficiary's 

Death 
1215-0087;  CM-1089 
On  occasion 
2651  respondents;  353  total  hours;  8  min. 

per  response;  1  form 

The  CM-1089  is  used  to  gatiier 
information  from  a  beneficiary's 
survivor  to  ensure  that  benefits  due  the 
survivor  on  behalf  of  a  deceased  miner 
are  accurate  so  that  payment  of  benefits 
will  continue. 

Extension 

Employment  Standards  Administration 

Certification  by  School  Official 

1215-0061:  CM-981 

Annually 

State  or  local  governments;  non-profit 
institutions  1500  respondents;  250 
total  hours;  10  min.  per  response;  1 
form  CM-981  is  completed  by  a  school 
official  to  verify  that  a  beneficiary's 


dependent  aged  18  to  23,  qualifies  as 
a  Ml-time  dependent  student 

Signed  at  Washington.  DC  this  17th  day  of 
May  1989. 

Paul  E.  Larson, 

Departmental  Clearance  Officer. 

(FR  Doc.  89-12336  Filed  5-22-89;  8:45  am] 

BIUJNO  CODE  4S10-Z74I 


Employmsnt  and  Training 
Administration 

[TA-W-22.2ie  FarTnington.'NM; 
TA-W-22.218A  WUNston.  NO] 

Dresser  Atlas;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Worlter  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  13, 1989  appUcable  to  all 
workers  of  Dresser  Atlas,  Farmington, 
New  Mexico. 

Based  on  new  information  fi^m  the 
company,  additional  workers  were 
separated  from  Dresser  Adas  in 
Williston.  North  Dakota  diuing  the 
period  applicable  to  the  petition.  The 
notice,  therefore  is  amended  by 
including  the  Williston,  North  Dakota 
location. 

The  amended  notice  appUcable  to 
TA-W22,218  is  hereby  issued  as  follows: 

All  woricers  of  Dresser  Atlas,  Farmington. 
New  Mexico  and  Williston.  North  Dakota 
who  l>ecame  totally  or  partially  separated 
from  employment  on  or  after  c5ctol>er  1. 1985 
and  before  November  1. 1986  are  eligible  to 
apply  for  adjustment  assistance  under 
section  233  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC  this  12th  day  of 
May  1989. 

BariMra  Ann  Fanner, 

Director.  Office  of  Program  Management. 

UIS. 

(FR  Doc  12230  Filed  5-22-89;  8:45  am) 

BILUNG  COOC  451»-30-M 


(TA-W-20,995  and  TA-W-20-9961 

Eastman  Whipstock  Manufacturing. 
Abilene,  TX;  Dismissal  of  Applications 
for  Reconsideration 

Pursuant  to  29  CFR  90.18  applications 
for  administrative  reconsideration  were 
filed  with  the  Director  of  the  Office  of 
Trade  Adjustment  Assistance  for 
workers  at  the  Eastman  Whipstock 
Manufacturing,  41st  Street  Plant. 
Abilene.  Texas  and  the  Oil  Belt  Line 
Plant  Abilene,  Texas.  The  reviews 
indicated  that  the  applications 


22378 


Federal  Ragtotar  /  Vol.  54.  Na  98  /  Tuesday.  Uaj  23.  19W  /  Notices 


contained  no  naw  tubstantial 
information  whkh  would  bear 
importantly  on  the  Department's 
determinationB.  Therefore  dismiatal  of 
the  applications  were  issued. 

TA-W-2a99S;  Eastman  Whipatock 

Manufacturing.  41ft  Street  Plant.  Abilene. 

Texas  (May  17.  nw). 
TA-W-2a988;  Eastman  Whipetock 

Maroifarhiring.  Oil  Bait  Una  Plant.  Abilene. 

TX  (May  17. 1969). 

Signed  at  Waahington.  DC  this  17th  day  of 
May  1969. 
Marvin  M.Fooks. 

Director,  OfftcaofTtxtdaAdfuMtment 
Assistance. 
[PR  Doc  89-12326  Filed  &-2a-6B(  6:45  am) 


[TA-W-22JB3S1 

Excel  Energy  Corp.,  Denver.  CO; 
OiamlMafofAppllealton  for 

Pursuant  to  29  CFR  gai8  an 
application  lor  adminiatrative 
reconsideration  was  filed  with  the 
Director  of  the  OfAca  of  Trade 
Adjustment  Aaaiatanca  for  workers  at 
Excel  Energy  Corporation,  Denver, 
Colorado.  The  review  indicated  that  the 
application  contained  no  new 
substantial  infomation  whidi  would 
bear  importantly  on  the  Departnient'a 
determination.  Therefore,  dismiaaal  of 
the  applicatioa  was  iasoad. 

TA-W-22,093;  Excel  Energy  Corporation, 
Denvar.  Colorado  (Vfoy  Vi,  1960). 

Signed  at  Waahington,  DC  diia  17th  day  of 
Mayisaa 

Marrin  M.  Pooka. 

Director.  Office  of  Trade  AdiuatmeiU 

Assistance. 

[FR  Doc  89-12327  Filed  5-22-86;  8:46  am} 

aaiNM  COOC  4Bt»-M-M 


[TA-W-21.622ete.l 

Exeter  DrWIng  Co.;  Amendnient 
Revlaad  Certification  Regardino 
EHgtbillty  To  Apply  for  Worker 
Adjuatment  Aaaiatance 

In  the  matter  of  Exeter  Drilling  Co.; 
Headquartered  in  Denver,  CO.,  and 
Operating  in  Various  Locations  in  the 
following  States: 

TA-W-21.  622A  Alabama 

TA-W-21,  622B  Arkansas 

TA-W-2t.  e22C  Colorado  (excluding  Denver) 

TA-W-21,  622D  Florida 

TA-W-21,  e22E  Louisiana 

T.^-W-21.  622F  Mississippi 

TA-W-21,  822G  Montana 

TA-W-21.  822H  NebraaJca 

TA-W-21.  622]  Nevada 

T.WV-21.  622K  New  Mexico 


TA-W-a.  e22L  OUaboma 
TA-W-21. 622MTe]iaa 
TA-W-21.  «22N  Utah 
TA-W-Zl.  S22P  Weat  Virginia 
TA-W-21,  822Q  Wyoming 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  the  Department  of 
labor  isaued  a  Certification  of  EUfibikty 
to  Apply  for  Worker  Adivstment 
assistance  on  December  14.  IMS 
applicable  to  all  workers  of  Exeter 
Drilling  Company,  Denver,  Colorado.  It 
was  revised  on  April  10, 1989. 

On  ^vil  3, 1960,  tba  Department,  on 
its  own  motion,  reopened  its 
investigation  for  workers  of  Exeter 
Drilling  Company.  The  initial 
investigation  resulted  in  the  certification 
of  workers  at  the  Denver,  Colorado 
headquarters  of  Exetw  Drilling 
Company  but  did  not  extend  coverage  to 
other  wf^ers  of  the  firm. 

The  Department  in  its  revision, 
inadvertantly  included  language 
involving  workers  in  Florida  and 
Nevada  twice  and  aharing  te  impact 
date.  This  amendment  is  to  correct  that 
language. 

The  certification  appUcabla  toTA-W- 
21322  is  hereby  isaued  as  feUoavs: 

All  workers  of  Exeter  Drilling  CoBipany. 
operatiag  in  the  states  of  Florida  and  Nevada 
wlw  lierame  totally  or  partially  eapawted 
from  employment  on  or  after  lanuary  1, 1966 
and  before  September  1, 1986  and  aU  workers 
of  Exetar  DrilUag  Company.  Iiaadipiertared  in 
Denver.  Cokirado  and  opetatinf  in  Alabama, 
Arkansas,  Colorado  (exclading  Denver], 
Louisiana.  Mississij^  Montana.  Nebraska. 
New  Mexico,  Oklahoma.  Texas.  Utah.  Weat 
Virginia,  and  Wyoming  who  become  totally 
or  partially  sparated  from  employment  en  or 
after  Jannary  1, 1966  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  DC  this  11th  day  of 
May  1969. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc  89-12331  Filed  5-22-89;  8:45  am] 

BtLUNO  COOe  4S10-30-M 


ITA-W-22.2a61 

mtac  Medical,  Bhia  Sprlnga.  MO; 

Diamieaei  of  Application  for 
Raconaidaration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Ofiice  of  Trade 
Adjustment  Assistance  for  workers  at 
Intec  Medical.  Blue  Springs,  Missouri. 
The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  D^Mrtment's 


determination.  Therefore,  dmaissal  of 

the  application  was  issued. 

TA-W-22.28e:  Intec  Medical,  Blue  Springs, 
Missouri  (May  17, 198(Q. 
Signed  at  WasUngtoa  DC  this  17th  day  of 
May  1989. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

pn  Doc  8»-12328  Filed  5-2Z-66(  6:45  an^ 


[TA-W-22,393  and  TA-W-2agn21 

Newton  Exploration  COn  Sidney,  MT; 
Abtex,  fnc  dbM/Brinlnrhofr  OV  Cou. 
Houeton  TX;  Dtamlgnl  Of  AppRcallena 

Pursuant  to  29  CFR9ai8  applications 
for  administrative  reconsideratioa  was 
filed  with  the  Director  of  the  Office  (tf 
Trade  Adjustm^it  Assistance  for 

workers  at  the  Newton  Exploration 

Company,  Sidney,  Montana  and  ABTEX, 
Incorporated  dba  Brinkeihoff  Oil 
Company,  Houston.  Texas.  The  reviewa 
indicated  that  the  applications 
contained  no  new  substantial 
information  which  would  beat 
importaatiy  on  the  Department's 
determinations.  Therefore,  diamisaal  of 
the  applications  were  issued. 

TA-W-22.38a:  Newtca  Bxpkratiaa  Company. 
Sidney,  Montana  (May  4, 166^ 

TA-W-axa22:  ABTEX.  tocniparaled.  dba/ 
Brinkerhoff  CNl  Company.  Hoaetoa  TX 
(May  4. 196^ 
Signed  at  Washington.  DC  this  ITtfa  day  of 

Mayl989i 

Marvin  IM.  Faaks. 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  8B-1232B  Piled  5-3»-8e;  ft45  am) 

SNxancooesas 


Delennlnattona  ReQardlnQ  EHylbilily 
To  Appty  for  Worker  Orijoelmant 


In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  tiie 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  dm-ing  the  period 
April  1, 1989-April  30, 1989. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  a|^ly  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  woritera  in  the 
workers'  firm,  or  an  appropriate 


subdivision  therecrf^  have  become  totally 
or  partiaBy  sparated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  con^>etitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantiy  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negativa  Detanoiaatians 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantiy  to  worker 
separations  at  the  firm. 

TA-W-22,533:/-M  Manufacturing  Co.. 

Inc.,  Denison,  TX 
TA-W-22.483;  General  Electric  Co.. 

Government  Communication 

System  Dept.  Camden,  NJ 
TA-W-22.493:  Maverick  Tube  Corp., 

Union.  MO 
TA-W-2Z467:  American  Biltrite. 

Garfield.  NJ 
TA-W-22,423;  A-Bet-A  Industries,  LitUe 

Falls.  NJ 
TA-W-22.832;  Enrol  Oil »  Gas  Co.. 

Houston.  TX 
TA-W-22.832A;  Enron  Oil  a  Gas  Co.. 

Midland,  TX 
TA-W-21.833;  Enron  Oil »  Gas  Co.. 

Denver.  CO 
TA-W-22.556;  Valex  Petroleum,  Inc.. 

Denver,  CO 
TA-W-22.aO!k  TGXCoip..  Westfield. 

NY 
TA-W-22.475:  Ericsson.  Inc., 

HarrisonviJle,  MO 
TA-W-22.585;  Lehigh  Structural  Steel 

Co.,  Allentown.  PA 
TA-W-22.303:  Robert  Shaw  Controls 

Co..  Milford.  CT 
TA-W-22.519;  C.hanm  Clothing  Corp.. 

New  York.  New  York 
TA-W-22,215;  Continental  Can  Corp, 

Mitwaiikse,  WI 
TA-W-22.557:  W.B.  Bow  Tie  Corp..  New 

York.  New  York 
TA-W-22.482;  GTE  Products  Corp.. 

Winchester,  KY 
TA-W-2Z555;  Magnetek  Universal 

Manufacturing  Paterson,  NJ 
TA~W-22.599:  Paris  Knitting  Mills, 

Maspeth.  NY 
TA-W-22,407:  Ohio  Filter  Co., 

Cleveland,  OH 
TA-W-22.520;  D'Altruie  Industries. 

Elizabeth.  NJ 
TA-W-22,525:  Eagle  Sportogs,  Inc.. 

Union,  NJ 
TA-W-22,524;  Eagle  Electric 

Manufacturing  Co.,  Inc.,  Long 

Island  City,  NY 
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TA-W-22.532;  Hocking  Oil  Co..  Inc.,  Mt 

Carmel.  IL 
TA-W-22.474:  Dana  Corp.,  Aftermarket 

Products  Div..  Hamtramck,  MI 
In  the  following  cases,  the 
investigatimi  revealed  that  criterion  (3) 
has  not  been  met  for  the  reasons 
specified. 
TA-W-22.494;  Metal  Removal  Tooling 

Co.,  Chicago.  IL 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-22.390;  Dale  Electronics.  Inc.,  El 
Paso,  TX 

Increased  imports  did  not  contribute 
importantiy  to  workers  separations  at 
the  firm. 

TA-W-22.603:  Reynolds  Metals  Co.. 
Grand  Rapids.  MI 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-22.384:  General  Motors  Corp.. 
CPCPontiac  Assembly,  Plant  #5, 
Pontiac,  MI 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-22,510:  Uniroyal  Goodrich  Tire 
Co..  Eau  Claire,  WI 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  diuing  the 
relevant  period  as  required  for 
certification. 

TA-W-22.466;  Alco  Power.  Inc.,  Auburn. 
NY 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-22.321;  General  Motors  Corp.. 
CPC  Lakev.rood.  Atlanta,  GA 
Increased  imports  did  not  contribute 
importantiy  to  workers  separations  at 
the  firm. 

TA-W-22,479:  Forest  Oil  Corp..  Corpus 
Christi,  TX 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-22.509;  Uniflite.  Inc.,  dba  Murray 
Chris  Craft  Cruisers  Bellingham, 
WA 

U.S.  imports  of  pleasure  boats, 
inboard  powered  over  26  foot  long 
declined  absolutely  in  1987  compared  to 
1986  and  in  1988  compared  to  1987. 
TA-W-22.497:  Pacific  Enterprises  Oil 
Co.,  Southwest  Region,  Midland,  TX 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 


production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-22,501:  Polychrome  Chemical 
Corp.,  Bloomfield,  NJ 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-22.649:  Seatide  International. 
Inc.,  Gretna.  LA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-22.495;  Nielsen  Clearinghouse. 
El  Paso.  TX 
The  woriiers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-22.632;  Jones  Drilling  & 
Producing  Co.  Fairfield,  IL 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-22,522:  E.F.  Hutton  &  Co.,  Inc. 
New  York  NY 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-22.530:  HEFCO.  Eaton  town.  NJ 

The  investigation  revealed  that 
criterion  (1)  and  (2)  has  not  been  met. 
Employment  did  not  dechne  during  the 
relevant  period  as  required  for 
certificatioiL  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification. 
TA-W-22,606:  Sheboygan  Footwear. 
Inc.,  Sheboygan,  WI 

Increased  imports  did  not  coniribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-22,5I5:  Accusonic  Systems  Corp.. 
New  Hyde  Park.  NY 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-22.670:  The  Timkin  Co..  Plant  ~4. 

Columbus,  OH 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 
TA-W-2Z521:  DcUwger  Corp.. 

Rochester,  NY 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-22,640:  North  American 
Underwear,  New  York  NY 
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The  workers'  firm  does  not  produce 
an  article  as  required  for  certiHcation 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-22,531;  G.  Heileman  Brewing 
Co.,  Inc.,  Belleville,  IL 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-22.643:  GNB.  Inc..  Salem.  OR 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-22,n5;  Cenix  Refinery 

Petroleum  Transportation  Dept, 
Laurel,  MT 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-22,623;  Forest  Oil  Corp.,  Denver, 
CO 

The  investigation  revealed  that 
criterion  (2]  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-22.624;  Forest  Oil  Corp.,  Corpus 
Christi,  TX 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certiHcation. 

TA-W-22,625;  Forest  Oil  Corp.. 
Midland.  TX 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-22.549:  Spectrum  Foods,  New 
Stanton.  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-22,607;  Smith  Pierce  Associates, 
Inc.,  Blasdell,  NY 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certiflcation 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-22,490:  Kollsman  Avionics 
Group,  Englewocd,  NJ 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-22.553;  Tenneco  Gaa  (Formerly 
Tenneco  Gas  Pipeline  Group}, 
Houston.  TX 


Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-22.553A;  Louisiana  Intrastate 
Gas  Corp..  Alexandira.  VA 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-22,617:  Boise  Cascade  Corp., 
Goldendale,  WA 

Increased  imports  did  not  contribute 
Importantly  to  workers  separations  at 
the  firm. 

TA-W-22,701:  Leamco  Services,  Inc., 
Midland,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-22,659:  Animal  Toys,  Inc., 
Farmingdale,  NY 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-22,593;  Maxus  Energy  Corp.. 
Maxus  Exploration  Co.,  Houston, 
TX 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  Arm. 

TA-W-22,704:  New  York  Rail  Car  Corp., 
Brooklyn,  NY 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-22,446;  Cooper  Industries,  Flow 
Control  Div.,  Missouri  City.  TX 

U.S.  imports  of  oilfield  machinery  are 
negligible. 

TA-W-22.651;  Shenango  Co..  Dover.  OH 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-22,517:  Boilermakers  Contractor 
Association,  Buffalo,  NY 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-22,539;  Goebel  United  States, 
Pennington,  NJ 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-22.471;  Brown  &  Root  U.S.A., 
Inc.,  Longview.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 


TA-W-22,544;  Great  Northern  Paper 
Co..  Pinkham  Lumber  Co..  Ashland, 
ME 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-22.545:  Great  Northern  Paper 
Co..  Portage  Chip  Plant.  Portage. 
ME 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-22,650;  Seville  Construction.  Inc., 
Brooklyn.  NY 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-22,558;  Western  Kansas  Drilling, 
Hays.  KS 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-22,482:  Rockland  Leather.  Inc.. 
Rockland.  ME 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-22.591;  Mattel  Toys  Retail 
Merchandising  Div.,  Hawthorne, 
CA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-22,404:  Microdyne  Corp.. 
Cumberland,  MD 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-22,465;  U.S.  Tire  Co..  Omaha.  NB 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-22,6d8;  Baker  Mine  Service. 
Waynesbuig.  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-22.601;  R&H  Realty 

Management  Co..  Inc.,  New  York, 
NY 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-22,568;  Cimarron  Resources,  Inc.. 
Aurora,  CO 


Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-22.5B3:  Brevel Motors  Corp.. 
Carlstadt,  NJ 

Increaaed  imports  did  not  contribute 
imptNiantly  to  woricers  separations  at 
the  firm. 

TA-W-22.538:  Mobay  Corp..  Haledon, 
NJ 

The  investigation  revealed  that 
criterion  (1)  and  (2)  has  not  been  met. 
Employment  did  not  decline  during  the 
relevant  period  as  required  for 
certification.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certificaticn. 

TA-W-22,765;  Land  &  Marine  Rental 
Company.  San  Antonio,  TX 

Increased  imports  did  not  contribute 
importantly  to  woricers  separations  at 
the  firm. 

Affirmative  Determination 

TA-W-22.527:  Farah  USJL.  Inc.  El 
Paso,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  afier  January  1, 
1988. 

TA-W-2Z53T:  Maxam.  Inc.,  Humboldt, 
KS 

A  certification  was  issued  covering  all 
woricers  separated  on  or  after  January 
13.198a 

TA-W-22,541:  Ormed  Manufacturing. 
Inc.,  Buffalo.  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  1, 
1988. 

TA-W-22,508:  U.S.  Auto  Radiator 
Manufacturing  Corp.,  Highland 
ParkMI 

A  certification  was  issued  covering  all 
woricers  separated  on  or  after  January 
24,1988. 

TA-W-22.5a^  Spielberg  Manufacturing. 
Antonio,  MO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  4. 
1988  before  August  23. 1988. 

TA-W-22,590;  Matic,  Inc..  Abilene.  TX 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  February 

22, 1988  and  before  January  31. 1989. 

TA-W-22.574;  Danny  Boy 

Manufacturing  Co..  Elizabeth,  NJ 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  February 

23,1988. 

TA-W^2,627: Freeman  Shoe  Co..  Inc.. 
Hanover.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
29.1989. 


TA-W-22,480;  Freeman  Shoe  Co.,  Inc.. 
Beloit,  WI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
6. 1989. 

TA-W-22.499:  Pathfinder  Mines  Corp.. 
Riverton,  WY 

A  certification  was  issued  covering  all 
workers  9^>arated  on  or  after  January 
27, 1988. 

TA-W-22,500;  Pathfinder  Mines  Corp., 
St.  George,  UT 

A  coiification  was  issued  covering  all 
woricers  separated  on  or  after  January 
27,1988. 

TA-W-22J99:  Cyclops  Corp..  Detroit 
Strip  Div..  New  Haven  Plant, 
Hamden.  CT 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  January 

11, 1988. 

TA-W-22.235;  Jaguar  Manufacturing. 
Inc.  Smethport,  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
25. 1987  and  before  November  7, 1988. 
TA-W-22.424:  American  Shizuke  Corp., 
Ogallala.  ME 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1988  and  before  January  31, 1989. 
TA-W-22.4Sa;  Nish-Nan-Bee  Industries. 
Wire  Harness  Plant  #2.  Traverse 
City.  MI 

A  certification  was  issued  cxivering  all 
workers  separated  on  or  after  January 
18,1988. 

TA-W-22,382;  Johnson  &  Johnson  Dental 
Care,  East  Windsor.  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
12. 1987  and  before  February  3, 1989. 
TA-W-22,374:  Tubular  Corp.,  of 
America.  Muskogee,  OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
1,1988. 

TA-W-22,416:  T&M  Casing  Service. 
Grand  Junction,  CO 
A  c:ertification  was  issued  c:overing  all 
workers  separated  on  or  after  December 
2a  1987. 

TA-W-22.416A;  T»M  Casing  Service, 
Corty,  CO 

A  certification  was  issued  c:overiiig  all 
woricers  separated  on  or  after  December 
20,1987. 

TA-W-22,416B;  T&M  Casing  Service. 
Greely.  CO 
A  certification  was  issued  covering  all 
woricers  separated  on  or  after  December 
20, 1987. 

TA-W-2Z4ieC:  T»M  Casing  Service, 
Vernal.  UT 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  Dece.Tiljer 

20. 1987. 

TA-W-22.452:  fen-Dee.  Inc..  Mahanoy 
City.  PA 

A  certification  was  issued  cx)vering  all 
workers  separated  on  or  after  January  6. 
1988  and  before  December  3a  1989. 

TA-W-22.559:  Zanetis  Oil  Properties. 
Inc..  Olney.  IL 

A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
crude  oil  separated  on  or  after  )anuar>' 

19. 1988. 

TA-W-21.604:  Rusk  &  Williams.  Inc.. 
Olney.  IL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
23,198a 

TA-W-21.47Z  CalBohannan  Drilling 
Co..  Tulsa.  OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
1,198a 

TA-W-22,341:  Bookman's  Consulting 
Service,  Williston.  ND 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1. 
1988. 

TA-W-22,608:  Sojourner  Drilling  Corp.. 
Abilene,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January'  1. 
1988. 

TA-W-22.579:  Ferroxcube  AC.  T.  Div.. 
Saugerties,  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 

iai98a 

TA-W-22.39e;  Hunt  Oil  Co., 

Southwestern  Div.,  Midland,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  9. 
1989. 

TA-W-22,550:  Strataphysics.  Inc.. 
Midland  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
7,1988. 

TA-W-22,612:  Van  BaaJen  Pacific. 
Rockland,  ME 

A  certificaticm  was  issued  covering  all 
workers  separated  on  or  after  Febniarv 
21.198a 

TA-W-22.535;  Levi  Straus  a  Co..  Inc.. 
McCarthur  Rd,  Maryville.  TN 

A  certification  was  issued  covering  all 
woricers  separated  on  or  after  February 
2. 1988  and  before  November  30. 19ea 

TA-W-22,536:  Levi  Straus  Sr  Co..  Inc. 
Jackson  Avenue,  Maryville,  TN 
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A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
2. 1988  and  before  November  30, 198& 

TA-W-22,504;  RBS Service.  Inc.,  Bay 
City,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
27, 1988. 

TA-W-22,505;  Richard  Drilling  Co..  Bay 
City,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
27, 1988. 

TA-W-22.496;  Mighty-Mac  Industries. 
Gloucester,  MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 

24. 1988. 

T.-\-W-22.529:  George  W.  Moore.  Inc..' 
Now  Doing  Business  as  K  &S 
Manufacturing.  Inc.,  Waltham.  MA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  February 

3,1988. 

TA-W-22.578:  The  Florsheim  Shoe  Co.. 
Paducoh.  KY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 

17. 1989. 

TA-  W-22.376:  Eberhard  Manufacturing 
Co..  Strongsville.  OH 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
23.1988. 

TA-W-22.4S0;  Quinoco  Petroleum.  Inc., 
Denver.  CO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  5. 
1988. 

TA-W-22,476;  Everco  Industries.  Inc. 
Ottumwa,  lA 

A  certification  was  issued  covering  all 
workers  of  Departments  #24,  #25,  #27, 
#28  and  #29  separated  on  or  after 
January  24, 1988. 

TA-W-22.469;  Athens  Manufacturing 
Corp..  Athens.  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
6. 1988  and  before  January  31, 1989. 
TA-W-2Z489:  Kennedy  Valve.  A 

Division  ofMcWayne,  Inc.,  Elmira, 

NY 

A  ceriification  was  issued  covering  all 
workers  of  Herman  Mold  Line  at 
Kennedy  Valve,  a  division  of  McWayne, 
Inc..  Elmira,  NY  separated  on  or  after 
February  1, 1988. 

TA-W-22.498;  Pantcraft,  Inc..  New  York. 
New  York 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
6, 1988  and  before  March  31. 1989. 


TA-W-22.503;  Pretty  Please,  Glen  Cove. 
NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
6,198& 

TA-W-22.575;  Darling  Drilling  Co.. 
Lamont,  OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1, 
1989. 

TA-W-22,313;  Coastal  Oil  and  Gas 
Crop.,  Midland,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
23. 1988  and  before  February  1, 1989. 

TA-W-22,4d8:  Jumping  Jack  Shoes, 
Ponce,  PR 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
31, 1988. 

TA-W-22.602;  Reliable  Attachment. 
New  York.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
14, 1988. 

TA-W-22.629:  H  &■  W Drilling  Fluid, 
Littleton.  CO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
17, 1988. 

TA-W-22.629A:  H &  W Drilling  Fluid. 
Casper,  WY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
17, 1988. 

TA-22,551;  Tenneco  Management, 
Houston.  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
2,1988. 

TA-W-22,551A;  Tenneco  Management, 
Milwaukee.  WI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
2.1988. 

TA-W-22,551B;  Tenneco  Management. 
Washington.  D.C. 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
2,1988. 

TA-W-22,552:  Tenneco  Oil  Processing  6r 
Marketing.  Houston,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
2,1988. 

TA-W-22,552A;  Tenneco  Oil  Processing 
&  Marketing.  The  Woodland,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
2,1988. 

TA-W-22,552B;  Tenneco  Oil  Processing 
Sr  Marketing,  Brentwood,  TX 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
2,1988. 

TA-W-22,552C:  Tenneco  Oil  Processing 
&  Marketing.  Atlanta,  GA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
2,1988. 

TA-W-22,552D:  Tenneco  Oil  Processing 
B- Marketing,  Chalmette,  LA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
2,1988. 

TA-W-22.554;  Tenneco  Realty.  Houston. 
TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
2,198a 

TA-W-22,444;  Comdial  Corp., 

Shenandoah  Plant.  Shenandoah.  VA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
20, 1988. 

TA-W-22,399:  Irving  Industries.  Plant 
m.  Richmond,  KY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
1, 1988  and  before  February  28, 19a9. 
TA-W-22.320:  General  Motors  Corp., 
BOC  Leeds,  Kansas  City.  MO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  December 
9, 1987. 

TA-W-22,112;  Bayou  State  Oil  Corp., 
Shreveport,  LA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
10, 1987. 

TA-W-22.n2A;  Bayou  State  Oil  Corp., 
Bellview,  Princeton,  LA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
la  1987. 

TA-W-22,112B;  Bayou  State  Oil  Corp., 
Caddo  Pine  Island,  Hosston,  LA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
10, 1987. 

TA-W-21,765;  Tesoro  Drilling  Co., 
Laurel,  MS 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-21,765A;  Tesoro  Petroleum 
Corp.,  San  Antonio,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
17, 1987. 

TA-W-21,765B;  Tesoro  Crude  Oil  Co., 
San  Antonio,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
17. 1987. 


TA-W-21.765C:  Tesoro  Pipeline  Co.. 
San  Antonio.  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
17. 1987, 

TA-W-22.179A:  Santa  Fe  Drilling  Co., 
Alhambra,  CA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1985. 

TA-W-22,179B:  Santa  Fe  Drilling  Co., 
Houson.  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 

TA-W-22.179C;  Santa  Fe  Drilling  Co.. 
Lafayette.  LA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1985. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  month 
of  April  1988.  Copies  of  these  determinations 
are  available  for  inspection  in  Room  6434, 
U.S.  Etepartment  of  Labor,  601  D  Street.  N.W., 
Washington.  D.C  20213  during  nonnal 
business  hours  or  will  be  mailed  to  {lersons  to 
write  to  the  above  address. 

Marvin  KLFooks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 

Dated:  May  16, 1989. 

(FR  Doc  89-12335  Filed  5-22-89: 8:45  am] 

MLLMQ  OOK  4610-3S-II 


rrA-W-22.597] 

P.R.Z.  Jewelry  Manufacturing  Corp., 
New  York.  NY;  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  13, 1989  in  response 
to  a  worker  petition  received  on  March 
13, 1989  which  as  filed  on  behalf  of 
workers  at  P.R.Z.  Jewelry  manufacturing 
Corporation,  New  York,  New  York. 

The  investigation  revealed  that  the 
petition  is  not  valid  for  the  group  of 
workers  at  P.R.Z.  Jewelry  Manufacturing 
Corporation,  New  York,  New  York 
because  one  of  the  signatures  that 
appears  in  the  petition  was  not  signed 
by  the  petitioner.  The  investigation  also 
revealed  that  another  petitioner  who 
signed  was  never  employed  at  P.R.Z. 
Jewelry.  Consequently,  further 
investigation  in  this  case  would  serve  no 
purpose;  and  the  investigation  has  been 
terminated. 
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Signed  at  Washington,  DC  this  5th  day  of 
May,  1968. 

Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doa  89-12332  FUed  S-22-89: 8:45  am] 

MLUNO  CODE  4S1»>30-M 


Tenneco,  Inc^  et  aL;  Revised 
Determination  Regarding  Eilgibiiity  To 
Apply  for  Worfcer  Adjustment 
Assistance 

On  May  8, 1989,  the  Department,  on 
its  own  motion,  reopened  its 
investigation  for  workers  of  Tenneco 
Gas,  formrly  Tenneco  Gas  Pipeline 
Group,  Houston,  Texas  and  Alexandria, 
Virginia.  The  initial  investigation 
resulted  in  a  negative  determination  on 
April  24, 1989  because  a  significant 
number  or  proportion  of  the  workers  at 
Tenneco  Gas  had  not  become  totally  or 
partially  separated,  or  were  threatened 
to  become  totally  or  partially  separated. 

The  company  furnished  information 
about  additional  layoffs  which  indicates 
that  a  significant  number  of  workers 
have  been,  in  fact,  released  from  the 
firm.  In  addition,  the  Department  has 
corrected  the  location  of  Louisiana 
Intrastate  Corporation  from  Alexandria, 
Virginia  to  Alexandria.  Louisiana. 

Tenneco  Gas  is  a  transporter  of 
natural  gas  products  produced  by 
Tenneco  Oil  Exploration  and  Production 
and  marketed  by  Tenneco  Oil 
Processing  and  Marketing,  affiliates  of 
Tenneco  Gas.  Beginning  in  1988, 
Tenneco  Gas  experienced  reductions  in 
operations  and  employment  levels 
directly  attributed  to  Tenneco 
Incorporated's  decision  to  sell  Tenneco 
Oil  Exploration  and  Production. 

Since  the  workers  of  Tenneco  Gas  are 
engaged  in  transporting  natural  gas 
products,  they  may  be  certified  if  their 
separation  was  caused  importantly  by  a 
reduced  demand  for  their  services  from 
a  parent  firm,  a  firm  otherwise  related  to 
Tenneco  Gas  by  ownership,  or  a  firm 
related  by  control.  In  any  case  the 
reduction  in  demand  for  services  must 
originate  at  a  production  facility  whose 
workers  independently  meet  the 
statutory  criteria  for  certification  and 
the  reduction  must  directly  relate  to  the 
product  impacted  by  imports.  These 
conditions  have  been  met  for  workers  of 
Tenneco  Gas  in  this  case. 

Workers  of  Tenneco  Oil  Exploration 
and  Production  and  Tenneco  Oil 
Processing  and  Marketing  independently 
meet  the  criteria  for  certification  and  are 
eligible  to  apply  for  adjustment 
assistance  benefits  (TA-W-22,187-96 
and  TA-W-22.552;  A-E,  respectively). 
Therefore,  the  separations  of  workers  at 


Tenneco  Gas  can  be  directly  related  to 
facilities  whose  workers  independently 
meet  the  criteria  for  certification. 

Accordingly,  the  Department  is 
revising  the  subject  certification  to 
include  workers  of  Tenneco  Gas.  The 
determination  applicable  to  TA-W- 
22,551  through  TA-W-22,554  is  hereby 
issued  as  foUows: 

All  workers  of  Tenneco  Management, 
Tenneco  Oil  Processing  and  Marketing, 
Tenneco  Gas  and  Tenneco  Realty  in  the 
locations  listed  below  who  became 
totally  or  partially  separated  from 
employment  on  or  after  February  2, 1988 
are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the 
Trade  Act  of  1974. 

Tenneco  Management 

TA-W-22,551-A— Houston,  Texas 
TA-W-22,551-B— Milwaukee. 

Wisconsin 
TA-W-22,551-C— Washington.  DC 

Tenneco  Oil  Processing  and  Mariteting 

TA-W-22,552-A— Houston,  Texas 
TA-W-22,552-B— The  Woodlands, 

Texas 
TA-W-22,552-C— Brentwood. 

Tennessee 
TA-W-22,552-J)— Atlanta,  Georgia 
TA-W-22,552-^— Chalmette,  Louisiana 

Tenneco  Gas  (formerly  Tenneco  Gas 
Pipeline  Group) 

TA-W-22,553-A— Houston.  Texas 
TA-W-22,553-B— Louisiana  Intrastate 

Gas  Corporation,  Alexandria, 

Louisiana 

Tenneco  Realty 
TA-W-22,554— Houston.  Texas. 

Signed  at  Washington.  DC.  this  11th  day  of 
May  1989. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  89-12333  Filed  5-22-89;  845  am) 

BtLUNG  CODE  4S10-30-M 


Zapata  Offshore  Co.;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worfcer  Adjustn>ent 
Assistance 

In  the  Matter  of  TA-W-21.502— Houston. 
Texas,  etc.;  TA-VV-21.502A— All  other 
locations  in  Texas;  TA-W-21.502B— All 
locations  in  Alabama:  TA-W-21. 5020— All 
locations  in  California;  TA-W-21.502D— All 
locations  in  Florida;  TA-W-21,502E— All 
locations  in  Louisiana:  TA-W-21.502F— AU 
locations  in  Massachusetts:  TA-W-21,502G — 
All  locations  in  Mississippi;  TA-W- 
21.502H — All  locations  in  Rhode  Island. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
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Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  19, 1988  applicaUe  to  all 
workers  of  Zapata  Offdiore  Company. 
Houston,  Texas. 

Based  on  new  information  from  the 
company,  additional  workers  were 
separated  from  the  Zapata  Offshore 
Company  in  other  locations  in  Texas 
and  in  all  locations  in  Alabama. 
California.  Florida,  Louisiana, 
Massachusetts.  Mississippi  and  Rhode 
Island  during  the  period  applicabie  to 
the  petition.  The  notice,  therefore  is 
amended  by  including  all  locations  in 
the  above  mentiooed  States. 

The  amended  notice  applicable  to 
TA-W-21.502  is  hereby  issued  as 
follows: 

All  wockera  of  Zapata  Offihors  Company 
in  Houstoa  Texas  and  in  other  kicationa  of 
Texas  and  in  all  locations  in  Alabama, 
Califomia.  Florida.  Louisiana.  Massachusetts. 
MiasiMippi.  and  Rhode  Island  who  became 
totally  or  partially  teparatad  from 
employment  on  or  after  October  1, 1886  are 
eligible  to  apply  for  adjustment  assistance 
uuoder  nction  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC  this  18th  day  of 
May  1980. 

Baritan  Am  Fanner. 

Director,  Office  of  Program  Management, 
UfS. 

(FR  Doc  80-12334  Filed  5-22-80: 8>t5  am] 


Federal-State  UnemployiMnt 
Compenaatlon  Program:  Certifications 
Under  the  Federal  Unemployment  Tax 
Act  for  1968 

On  October  31, 1968,  the  Secretary  of 
Labor  signed  the  annual  certifications 
under  the  Federal  Unemployment  Tax 
Act,  26  U.S.C.  3301  et  aeq.,  thereby 
enabling  employers  who  make 
contributions  to  State  unemployment 
funds  to  obtain  certain  credits  for  their 
liability  for  the  Federal  unemployment 
tax.  (See  53  FR  44964.  November  7. 
1988.)  The  State  of  Minnesota  was 
omitted  from  these  certifications.  The 
Secretary  has  since  determined  that 
Minnesota  and  its  law  are  certifiable 
effective  October  31, 1988.  The 
Secretary's  letter  to  the  Secretary  of  the 
Treasury  certifying  Minnesota  and  its 
law-  is  pnnted  be'cw. 

Dated:  May  15. 1989. 
Robert*  T.  ]onee, 

A  -isistant  Secretary  of  Labor. 

The  Honorable  Nicholas  F.  Brady 
Secretary  of  the  Treasury 
Washington.  DC.  20220 
May  15. 1969. 
Dear  Nick: 


On  October  31, 1988,  former  Secretary 
McLaughlin  forwarded  to  you  the  1988 
certifications  under  the  Federal 
Unemployment  Tax  Act  28  U3.C.  3301  et 
aeq.,  listing  die  States  that  were  certified 
under  section  3304(c)  of  the  Act  and  the 
States  whose  unemployment  compensation 
laws  were  certified  under  section  3309(bMl) 
of  the  Act. 

The  State  of  Minnesota  was  omitted  from 
both  certificationt.  1  have  determined  that  the 
State  of  Minnesota  is  DOW  eertfiaUe  for  1988 
under  section  3304(c)  of  the  Federal 
Unemployment  Tax  Act,  and  the  State 
unemployment  compensation  law  is  now 
certifiaUe  under  section  3303(bHl)  of  die  Act, 
and  I  hereby  so  certify  to  you.  effective 
October  31. 19ea 

With  my  warmest  regards. 
Sincerely. 
Elizabeth  Dole. 
{FR  Doc  89-12339  Filed  5-22-49;  8:45  am] 


Job  Training  Partnerahl))  Act; 
Announcement  of  Proposed 
Noncompetitive  Grant  Awards 


r.  Employment  and  Training 
Administration,  Labor. 

action:  Notice  of  intent  to  award 
noncompetitive  grants. 


:  The  Employment  and 
Training  Administratioa  (ETA) 
announces  its  intent  to  award  grants  on 
a  nonoompetitiv«  basis  to  organizations 
listed  in  this  notice  for  the  provision  of 
specialized  job  training  and  placement 
services  under  the  authority  of  the  fob 
Training  Partnership  Act  QTPA). 
DATCS:  Grant  agreements  will  be 
executed  by  July  1. 1969.  and  will  be 
funded  for  the  12-montfa  period  of 
program  year  1969.  Sulnnit  comments  by 
4:45  p.m.  (Eastern  Time),  on  June  7. 1989. 
ADomss:  Submit  comments  regarding 
the  proposed  assistance  awards  to:  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  Room   G-4305, 
200  Constitution  Avenue,  NW.. 
Washington,  DC  20210.  Attention:  Janice 
E.  Perry;  Reference  FR-DAA-001. 
suppuuiENTAJiv  information:  The 
Employment  and  Training 
Administration  (ETA)  annoimces  its 
intent  to  award  noncompetitive  grants 
to  various  organizations  for  delivery  of 
Federal  assistance  services  to  special 
client  groups,  practitioners  and  policy 
makers  within  the  employment  and 
training  system. 

Funding  for  these  activities  is 
authorized  by  the  Job  Training 
Partnership  Act  (JTPA),  a  amended. 
Title  IV — Federally  Administered 
Programs.  Part  D — National  Activities. 
The  total  funding  level  for  these  12- 
month  grant  agreements  is  $18.5  million. 


The  proposed  grant  recipients  are 
nonprofit  organizations  diat  have  been 
providers  of  employment  and  training 
services  over  a  period  of  years.  They 
have  developed  unique  experience  and 
specialized  expertise  in  their  respective 
areas  of  service  capability.  As  such, 
they  have  established  an  ongoing 
relationship  with  the  ETA  in  providing 
effective  and  responsive  services  to 
meet  the  specialized  needs  of  various 
client  groups  within  the  employment 
and  training  system. 

The  proposed  grant  recipients  and 
their  respective  funding  levels  are  as 
follows: 


Flawing 

level 

Facilities „ _. 

Qecflmrac  Industriee  Foundation  »..».«».... 

<Tmntn«  Imtmtrttt 

380.082 

309.000 

297.000 
527,279 

AsKiciatton  tor  FtotardMt  Caiinne „ 

Epitapsy  FoundaliDn  ol  America.-. 
National  Federabon  ot  ttie  Bind — »..»..... 

TrslninQ  Demonswaoon  AcawlMS 

National  Aaaodaiion  of  Home  BuHden— 
PREP,  Inc „ 

1.104,800 
715.850 
251,320 

S4a495 
669,500 

National  Tnnling  A  MaclMng  AsKxia- 

Hon                                    

1,028,130 

Intemalional  Union  at  Operating  Eng^ 

neera _.. 

National  Puerto  Rican  Fonm 

Partnefsnlp  Progvaaw 

National  Aliancs  of  Dusineas. 

National  UrtMn  League .. 

OIC  of  Ainonca 

Tnnni  i  m 

154.500 
587,678 

5j800,UU0 
027.000 
515.000 
1.383,143 
1.897.108 
1.388,440 

Signed  at  Washington,  DC  on  May  IS, 
1989. 
Robert  D.  Parker. 

ETA  Grant  Officer. 

(FR  Doc.  89-12337  Filed  5-22-«9:  8:45  am] 

BHJJNO  CODE  4ttO-SS4l 

NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules!  Availat>IUty  and 
Reqtiest  for  Comments 

agency:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  records  schedules:  request  for 

comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 


schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATE:  Requests  for  copies  must  be 
received  in  writing  on  or  before  July  7. 
1989.  Once  the  appraisal  of  the  records 
is  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments. 
ADDRESS:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR).  National 
Archives  and  Records  Administration, 
Washington,  DC  20406.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 
SUPPtXMEMTAIIV  MFORMATMN:  Each 
year  U.S.  Government  agencies  create 
billions  or  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
pennanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority. 
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includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  reconis  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Schedides  Pending 

1.  Army  and  Air  Force  Exchange 
Service  (Nl-334-89-2).  Central 
Promotion  Board  files. 

2.  Department  of  Agriculture, 
Watershed  Management  (Nl-95-87-16) 
and  Recreation  Management  (Nl-95-88- 
1).  General  correspondence  and  other 
administrative  records  relating  to 
watershed  and  recreation  management 
(exclusive  of  case  files  and  other 
substantive  records  designated  for 
permanent  retention). 

3.  Federal  Emergency  Management 
Agency,  State  and  Local  Programs  and 
Support  Division  (Nl-311-89-5).  Public 
assistance  financial  records. 

4.  Department  of  Justice,  Office  of 
Legal  Policy  (Nl-60-89-7).  Utigation 
cases  filed  under  the  Freedom  of 
Information  and  Privacy  Acts. 

5.  Department  of  Justice,  Executive 
Office  for  U.S.  Attorneys  (Nl-118-8^-3). 
Debt  collection  records. 

8  Nuclear  Regulatory  Commission. 
Division  of  Security  (Nl-431-88-4).  Drug 
testing  program  records. 

7.  United  States  Information  Agency, 
Bureau  of  Educational  and  Cultural 
Affairs,  Office  of  Private  Sector 
Programs  (Nl-306-89-9).  Routine 
facUitative  records. 

Dated:  May  16. 1989. 
Claudine  ).  Weiher, 
Acting  Archivist  of  the  United  States. 
(FR  Doc.  89-12351  Filed  5-22-89;  8:45  am] 

BIUJNG  CODE  TSIS-OI-M 


NATIONAL  SCIENCE  FOUNDATION 

Equal  Opportunities  in  Science  and 
Engineering;  Meeting 

Name:  Conunittee  on  Equal 
Opportunities  in  Science  and 
Engineering. 
Place: 
National  Science  Foundation,  1800  G 

Street  NW.,  Washington.  DC  20550. 
Department  of  the  Interior,  18th  &  C 

Streets  N'W.,  Washington.  DC  20240. 
Dates:  June  7,  8,  9, 1989. 
Times/Rooms: 
June  7:  Subcommittee  on  Minorities, 

9.00  a.m.-12:00  p.m..  Room  540  at 

NSF. 
Full  Committee  Meeting,  1:30  p.m.-4:30 

p.m..  Room  543  at  NSF. 
June  8:  Full  Committee  Meeting,  9:00 


BEST  COPY  AVAILABLE 


a.m.-liOO  p.m..  Room  5160  at 
Department  of  Interior. 

Subcommillee  on  V^omen,  1  JO  p.m.- 
4:30  p.m..  Room  540  at  NSF. 

June  9:  Subcommittee  on  Persons  with 
Disabilities.  9:00  A.m.-\2iO0  p.m.. 
Room  540  at  NSF. 

Type  of  Meeting:  Open. 

Contact:  May  M.  Kohlerman. 
Executive  Secretary  of  the  CEOSE. 
National  Science  Foundation,  Room  635. 
Telephone  Number  202-357-7066. 

Purpose  of  Meeting:  To  provide 
advice  to  the  Foundation  on  policies  and 
activities  to  encourage  full  participation 
of  groups  currently  underrepresented  in 
scientific,  engineering,  professional  and 
technical  fields. 

To  share  and  discuss  similar  concerns 
with  members  of  the  Federal  task  force, 
the  Committee  on  Equal  Opportunities 
in  Science  and  Technology. 

Summary  Minutes:  May  be  obtained 
from  the  Executive  Secretary  at  the 
above  address. 

Agenda:  To  review  progress  by  the 
subcommittees,  become  famihar  with 
successful  intervention  programs,  and  to 
meet  with  the  Director  and  other  NSF 
staff. 

M.  Rebecca  Winkler, 
Committee  Management  Officer. 
May  17. 1969. 

\¥V.  Doc.  69-12269  FUed  5-22-88:  &45  am] 

BNJJNGCOOC  7SS6-et-M 

Task  Force  on  Women,  Minortties  and 
the  Handicapped  in  Science  and 
Technology;  Meeting 

In  accordance  with  section  10(a](2}  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  notice  is  hereby  given 
of  a  meeting  of  the  Task  Force  on  June  8. 
1989. 

Meeting 

Name:  Task  Force  on  Women, 
Minorities  and  the  Handicapped  in 
Science  and  Technology. 

DrAe:  June  8, 1989. 

Time:  9:00  a.m.  to  4.00  p.m. 

Place:  U.S.  Departmant  of  Interior  18th 
»  C  Street  NW..  Room  5160, 
Washington.  DC  20240. 

Type  of  Meeting:  Open. 

Purpose:  Discussion  (1)  Dissemination 
of  the  task  force  interim  report:  (2) 
prjjgress  on  data  collection  by  agencies; 
and  (3)  status  of  each  agency's  plans  for 
implementation  of  the  task  force  interim 
report. 

Summary  Minutes:  May  be  obtained 
from  Mrs.  Kemnitzer,  Task  Force  on 
Women,  Minorities,  and  the 
Handicapped  in  S«T  330  C  Street  NW.. 
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Washington.  DC  20201,  phone:  202-245- 

7477. 

May  17, 1989. 

Sim  KemnitzOT. 

Executive  Director,  (202)  245-7477. 

(FR  Doc.  89-12270  Filed  5-22-89:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

IDocktt  50-440] 

The  Cleveland  Electric  niumlnatlng 
Co.,  et  9\a  Envtronmental  AttMsment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
58,  issued  to  The  Cleveland  Electric 
Illuminating  Company,  Duquesne  Light 
Company,  Ohio  Edison  Company, 
Pennsylvania  Power  Company  and 
Toledo  Edison  Company  (the  Ucensees), 
for  operation  of  the  Perry  Nuclear  Power 
Plant.  Unit  No.  1.  located  in  Lake 
County,  Ohio. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  Tables  3.6.4.1  and  3.3.7.4-1  of  the 
Technical  Specifications  (TS)  to  add  two 
additional  automatic  containment 
isolation  valves  to  the  Containment 
Isolation  Valve  Table  and  one  valve 
control  switch  to  the  Division  1  Remote 
Shutdown  System  Control  Table. 

The  valves  are  being  added  to 
separate  the  suppression  Pool  Cleanup 
System  from  the  residual  Heat  Removal 
System. 

The  proposed  action  is  in  accordance 
with  the  licensees'  application  for 
amendment  dated  January  18. 1989. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  TS  is 
required  in  order  to  provide  the 
licensees  the  ability  to  operate  the 
Suppression  Pool  Cleanup  System 
without  causing  a  residual  heat  removal 
(RHR)  subsystem  to  become  inoperable. 
Presently,  the  return  of  the  Suppression 
Pool  Cleanup  System  ties  into  either 
loop  A  or  loop  B  of  the  RHR  system 
upstream  of  the  suppression  pool 
isolation  valve.  Opening  this  valve  in 
the  respective  KtR.  loop  drops  pressure 
below  the  low  pressure  alarm  setpoint 
rendering  that  loop  inoperable. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 


the  TS  and  concludes  that  the  proposed 
additional  isolation  valves  and  piping 
provide  single  failure  proof,  seismic 
Category  I  quality,  appropriate  valve 
closure  time,  remote  control  shutdown 
capability  and  leak  tight  barrier  by  a 
water  seal  for  at  least  30  days  during  an 
accident.  Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Prior  Hearing  in 
connection  with  this  action  was 
published  in  the  Federal  Register  on 
March  20. 1989  (54  FR  11463).  No  request 
for  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

With  regard  to  potential 
noivadiological  impacts,  the  proposed 
change  to  the  TS  involves  the  addition 
of  two  containment  isolation  valves  to 
the  Suppression  Pool  Cleanup  System.  It 
does  not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendment. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
related  to  the  operation  of  the  Perry 
Nuclear  Power  Plant,  Units  1  and  2. 
dated  August  1987. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensees' 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 


>^AJiAV^ 


For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  18, 1989 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Dociunent 
Room,  2120  L  Street  NW.,  Washington, 
DC  and  at  the  Perry  Public  Library,  3753 
Main  Street,  Perry,  Ohio,  44081. 

Dated  at  Roclcville,  Maryland,  this  16th  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 
John  N.  Hannon. 

Director,  Project  Directorate  III-3,  Division  of 
Reactor  Projects — III,  IV,  V  and  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  89-12311  Filed  5-22-89;  8:45  am] 
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[Docket  Na  50-344] 

Portland  General  Electric  Co^  the  CRy 
of  Eugene,  Oregon  Pacific  Power  and 
Ught  Co^  Tro|an  Nuclear  Plant 

Environmental  Assessment  and  Finding 
of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  NO.  NPF-1 
issued  to  Portland  General  Electric 
Company,  et  al..  (the  licensee),  for 
operation  of  Trojan  Nuclear  Plant 
located  in  Columbia  County,  Oregon. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  is  a  request 
to  condition  the  Trojan  Technical 
SpeciHcation  for  use  of  a  new  fuel 
design  not  previously  used  in  the  Trojan 
reactor. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  November  20, 1987. 
supplemented  by  letters  dated  May  27. 
1988  and  August  12, 1988. 

The  Need  for  the  Proposed  Action 

The  proposed  Amendment  is  needed 
to  allow  the  use  of  a  new  upgraded  fuel 
design  not  previously  used  in  the  Trojan 
reactor.  The  fuel  design,  Westinghouse 
Vantage  5,  has  reconstitutable  assembly 
top  nozzles  and  axial  fuel  blankets, 
features  designed  to  improve  fuel 
operating  economy. 

Environmental  Impacts  of  the  Proposed 
Action 

Operation  with  the  new  fuel  design  is 
within  the  range  of  impacts  evaluated  in 
the  Final  Environmental  Statement 
related  to  operation  of  Trojan  dated 
August  1973.  The  proposed  action  would 
not  involve  a  significant  change  in  the 


probability  or  consequencei  of  any 
accident  previously  evaluated,  nor  does 
it  involve  a  new  or  different  kind  of 
accident  Consequently,  any  radiological 
releases  resulting  from  an  accident 
would  not  be  significantly  greater  than 
previously  determined.  The  proposed 
amendment  does  not  otherwise  affect 
routine  radiological  plant  effluents. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  amendment  The 
Commission  also  concludes  that  the 
proposed  action  will  not  result  in  a 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure. 

With  regard  to  noiu-adiological 
impacts,  the  proposed  amendment  does 
not  affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environment^  impacts 
associated  with  the  proposed 
amendment 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  Febroary  24. 1989 
(53  FR  5495).  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Imposed  Action 

Because  the  Commission  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  «vith 
the  proposed  action,  there  is  no  need  to 
examine  alternatives  to  the  proposed 
action. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmental 
Statement  related  to  the  operation  of 
Trojan  Nuclear  Plant  dated  August 
1973. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  that  supports  the  proposed 
amendment  The  NRC  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment 

Based  upon  the  foregoing 
environmental  assessment  the 
Commission  concludes  the  proposed 
action  will  have  no  significant  adverse 
effect  on  the  quality  of  the  human 
environment 


For  further  details  with  respect  to  tliis 
action,  see  the  application  for 
amendment  dated  November  20, 1987,  as 
supplemented  May  27  and  August  12, 
1988  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC  20555,  and  at  the 
Portland  State  University  Library,  731 
SW.  Harrison  Street  Portiand,  Oregon 
97207. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  May,  1988. 
For  the  Nuclear  Regulatory  Commissioa 

George  W.  Knighton. 

Director.  Project  Directorate  V,  Division  of 
Reactor  Projects— III  IV,  V  and  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  89-12312  Filed  5-22-a9:  a-45  am] 
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[Docket  Na  50-2451 

Northeast  Nuclear  Energy  Co^  Denial 
of  Amendment  to  FacWty  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  Northeast  nuclear 
Energy  Company  (Ucensee)  for  an 
amendment  to  Facility  Operating 
License  No.  DPR-21  issued  to  the 
licensee  for  operation  of  the  Millstone 
Nuclear  Power  Station.  Unit  No.  1. 
located  in  New  London  County. 
Coimecticut  Notice  of  Consideration  of 
Issuance  of  this  amendment  was 
published  in  the  Federal  Register  on 
April  4. 1988  (53  FR  10960). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  to  allow 
single  loop  operation  at  reduced  power. 

The  NRC  staff  has  advised  the 
licensee  that  the  proposed  amendment 
is  denied  since  the  licensee  has  failed  to 
respond  to  the  Commission's  request  for 
additional  technical  information  to 
support  the  application. 

The  hcensee  was  notified  of  the 
Conunission's  denial  of  the  proposed 
change  by  a  letter  dated. 

By  June  22. 1989.  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Conunission, 
Washington.  DC.  20555.  Attention: 


Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Dociunent  Room,  the  Celman  Building, 
2120  L  Street  NW..  Washington,  DC,  by 
the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC.  20555, 
and  to  Gerald  Garfield,  Esquire,  Day. 
Berry  and  Howard.  Counselors  at  Law. 
City  Place.  Hartford.  Connecticut  06103- 
3499,  attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  August  17, 1987,  and 
(2)  the  Commission's  letter  to  the 
licensee  dated. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW.. 
Washington,  DC.  and  at  the  Waterford 
Public  Library.  49  Rope  Ferry  RoadL 
Waterford.  Connecticut  06385.  A  copy  ol 
item  (2)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Attention:  Document  Control 
Desk. 

Dated  at  Rockville,  Maryland,  tliia  May  15. 
1988. 

NfidiMl  L  Boyle. 

Project  Manager,  Project  Directorate  1-4. 
Division  of  Reactor  Projects  l/H.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc  89-12310  Filed  5-22-89:  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AOENCY:  Office  of  Personnel 
Management. 

action:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A.  B. 
and  C  in  the  excepted  service,  as 
required  by  civil  service  rule  VI. 
Exceptions  from  the  Competitive 
Service. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leesa  Martin.  (202)  632-0728. 
SUPPLEMENTARY  INFORMATION:  The 

Office  of  Personnel  Management 
published  its  last  monthly  notice 
updating  appointing  authorities 
established  or  revoked  under  the 
Excepted  Service  provisions  of  5  CFR 
Part  213  on  April  25. 1989  (54  FR  17850) 
Individual  authorities  established  or 
revoked  under  Schedule  A,  B,  or  C 
between  April  1. 1989.  and  April  31, 
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1969,  appaar  in  a  listing  below.  Future 
notices  will  be  published  on  the  fourth 
Tuesday  of  each  month,  or  as  soon  as 
possible  thereafter.  A  consolidated 
listing  of  all  authorities  will  be 
published  as  of  June  30  of  each  year. 

Schedule  A 

The  following  exception  was 
established: 

U.S.  Soldiers '  and  Airmen  'a  Home 

Positions  when  filled  by  member- 
residents  of  the  Home.  Elective  April  1, 
1960. 

The  following  exception  was  revoked: 

U.S.  Soldiers '  and  Airmen  'a  Home 

All  positions  under  213.3136(a). 
Effective  April  1, 1969. 

SchedukB 

The  following  exceptions  were 
established: 

US.  Soldiers '  and  Airmen 's  Home 

Three  GS-11  Medical  Officer 
Positions  under  a  fellowship  program  on 
geriatrics.  Effective  April  1, 1966. 

Director,  Health  Care  Services; 
Director,  Member  Services;  Director. 
Logistics;  and  Director,  Plans  and 
Programs.  Effective  April  1, 1989. 

ScheduIeC 

Agriculture 

One  Confidential  Assistant  to  the 
Special  Assistant  to  the  Secretary. 
Effective  April  19. 1969. 

Commerce 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Import  Administration. 
Effective  April  10. 1969. 

One  Congressional  Liaison  Officer  to 
the  Assistant  Secretary  for 
Congressional  and  Intergovernmental 
Affairs.  Effective  April  18. 1989. 

One  Confidential  Assistant  to  the 
Secretary  of  Conunerce.  Effective  April 
18,1969. 

One  Deputy,  Office  of  Executive 
Programs,  to  the  Director.  Effective  April 
20.1989. 

One  Deputy  Director  for 
Intergovernmental  Aflpirs  to  the  Deputy 
Assistant  Secretary.  Effective  April  20, 
1989. 

One  Deputy  Director  for 
Congressional  Affairs  to  the  Deputy 
Assistant  Secretary.  Effective  April  20. 
1989. 

One  Confidential  Assistant  to  the 
General  Counsel  Effective  April  20, 
1989. 

One  Congressional  Liaisoo  Assistant 
to  the  Deputy  Director  for  Congressional 
Affairs.  Effective  April  19. 1989. 


Department  of  Energy 

One  Confidential  Assistant  to  the 
Director,  Office  of  External  Affairs. 
Effective  April  21, 1969. 

One  Director,  Division  of  Public 
Affairs,  to  the  Director,  Office  of 
External  Affairs.  Effective  April  21, 1989. 

Department  of  Transportation 

One  Staff  Assistant  to  the  Secretary 
of  Transportation.  Effective  April  21. 
1989. 

One  Deputy  Director, 
Intergovernmental  Affairs,  to  the 
Director,  Office  of  Intergovernmental 
and  Consumer  Affairs.  Effective  April 
24.1969. 

Department  of  Education 

One  Special  Assistant  to  the  Director. 
Intergovernmental  and  Interagency 
Affairs.  Effective  April  14, 1986. 

One  Special  Assistant  to  the 
Secretary  of  Education.  Effective  April 
18,1969. 

Department  of  Housing  and  Urban 
Development 

One  Special  Assistant  to  the 
Secretary  for  the  Executive  Secretariat 
Effective  April  15. 1969. 

International  Trade  Commission 

One  Staff  Assistant  to  a 
Commissioner,  U.S.  International  Trade 
Commission.  Effective  April  10. 1969. 

One  Staff  Assistant  to  a 
Commissioner,  U.S.  International  Trade 
Commission.  Effective  April  26, 1960. 

Department  of  Labor 

One  Deputy  Legislative  Officer  to  the 
Assistant  Sea«tary  for  Congressional 
Affairs.  Effective  April  13. 1969. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Public  and 
Intergovernmental  Affairs.  Effective 
April  12. 1986. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Public  and 
Intergovernmental  Affairs.  Effective 
April  12, 1989. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Policy.  Effective  April  13, 
1989. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Policy.  Effective  April  24, 
1989. 

Department  of  State        < 

One  Member.  Policy  Planning  Staff,  to 
the  Director.  Effective  April  4. 1969. 

One  Staff  Assistant  to  the  Deputy 
Secretary  of  State.  Effective  April  4. 
1989. 

One  Special  Assistant  to  the  Deputy 
Secretary  of  State.  Effective  April  14. 
1989. 


One  Protocol  Officer  (Visits)  to  the 
Deputy  Chief  of  ProtocoL  Effective  April 
18, 1989. 

One  Foreign  Affairs  Officer  to  the 
Chief  of  ProtocoL  Effective  April  24, 
1989. 

One  Protocol  Officer  (Visits)  to  the 
Deputy  Chief  of  Protocol.  Effective  April 
26,1989. 

Department  of  Treasury 

One  Confidential  Assistant  to  the 
Assistant  Secretary  of  Public  Affairs 
and  Public  Liaison.  Effective  April  6, 
1969. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary.  Effective  April  11. 
1989. 

One  Special  Assistant  to  the  Director 
of  the  Mint  Effective  April  13, 1989. 

Two  Staff  Assistants  to  the  Director  of 
the  Mint  Effective  April  14, 1969. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  of  Public  Affairs 
and  Public  Liaison.  Effective  April  6, 


One  Review  Officer  to  the  Executive 
Secretary  for  Policy  and  Development 
Effective  April  1&  1969. 

One  Confidential  Assistant  to  the 
Executive  Secretary  for  Policy  and 
Development  Effective  April  18, 1989. 

One  Staff  Assistant  to  Oie  Deputy 
Assistant  Secretary  for  Departmental 
Finance  and  Management  Effective 
April  18, 1989. 

One  Travel  Assistant  to  the  Deputy 
Assistant  Secretary  for  Administration. 
Effective  April  28, 1989. 

One  Executive  Assistant  to  the 
Assistant  Secretary  (Management). 
Effective  April  26. 1969. 

US.  Information  Agency 

One  Equal  Employment  Manager  to 
the  Associate  Director  for  Management 
Effective  April  6, 1989. 

One  Executive  Assistant  to  the 
Director,  U.S.  Information  Agency. 
Effective  April  18, 1989. 

United  States  Trade  Representative 

One  Confidential  Assistant  to  the 
General  Counsel  Effective  April  13. 
1989. 

United  States  Tax  Court 

One  Secretary  (Confidential 
Assistant]  to  the  Chief  Judge  of  the 
United  States  Tax  Court  Effective  April 
24, 1989. 

Department  of  Veterans  Affairs 

One  Special  Assistant  to  the 
Secretary  of  Veterans  Affairs.  Effective 
April  17, 1989. 


U.S.  Office  of  Personnel  Management 
Cooatanoa  Horaar, 

Director. 

Anthority:  5  U.S.C.  3301, 3303;  B.0 1055S,  3 
CFR 1954-1958  Comp.,  P.  2ia 
(FR  Doc.  89-11642  Filed  5-22-89;  BA5  am] 
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PRESIDENTS  COMMISSION  ON 
WHITE  HOUSE  FELLOWSHIPS 

Annual  Selection  Meeting  of 
Commiaaionera;  Cloaed 

aqency:  President's  Commission  on 
White  House  Fellowships. 

action:  Notice  of  Annual  Selection 
Meeting  of  the  President's  Commission 
on  White  House  Fellowships;  Closed 
to  the  Public. 

summary:  Notice  is  hereby  given  that 
the  annual  Selection  Meeting  of  the 
President's  Commission  on  White  House 
Fellowships  will  be  held  at  Mt 
Washington  Conference  Center, 
Baltimore,  Maryland,  June  1  through 
June  4, 1989,  beginning  at  5:00  p.m. 

The  Annual  Selection  Meeting  is  part 
of  the  screening  process  of  the  White 
House  Fellowships  program.  During  this 
three-day  meeting,  tiie  applicants  will  be 
interviewed  by  members  of  the 
Presidential  Commission.  At  the 
conclusion  of  this  meeting,  the 
Commissioners  will  recommend  to  the 
President  those  they  propose  be  selected 
to  serve  as  White  House  Fellows. 

It  has  been  determined  by  the  Director 
of  the  Office  of  Persoimel  Management 
that  because  of  the  native  of  the 
screening  process,  wherein  personnel 
records  and  confidential  character 
references  must  be  used,  which,  if 
revealed  to  the  public  would  constitute 
a  clear  invasion  of  the  individual's 
privacy,  the  content  of  this  meeting  falls 
within  the  provisions  of  Section  552b(c) 
of  Title  5  of  tiie  United  States  Code. 
Accordingly,  this  meeting  is  closed  to 
the  public. 

date:  The  dates  of  the  Annual  Selection 
Meeting  of  the  President's  Commission 
on  White  House  Fellowships,  which  is 
closed  to  the  public,  are  June  1-4, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

President's  Commission  on  White  House 
Fellowships,  712  Jackson  Place.  NW., 
Washington.  DC  20503,  (202)  395-4522. 

Dated:  May  11. 1989. 
Marcy  L.  Head, 

Director.  President's  Commission  on  White 

House  Fellowships. 

[FR  Dog.  80-12309  Filed  5-22-89;  8:45  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[34-26828;  IICC-6»-4] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  Midwest 
Clearing  Corporation  relating  to  a 
Revised  Fee  Schedule  for  Legal 
Deposit  Services 

May  16, 1989. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s{b)(l),  notice  is  hereby  given 
that  on  May  3, 1989.  the  Midwest 
Clearing  Corporation  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  VL  and  III  below  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  bom  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  on  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Hereinbelow  is  the  revised  reduced 
schedule  of  charges  for  Midwest 
Clearing  Corporation's  ("MCC)  Legal 
Deposit  Services: 


Items/Month 

Cost  per  item 

1-1.000 

1,001-4,001 _. 

4,000  a  over „ _.. 

Legal  Reciamations 

$5.00. 

S3.00  (The  first  1,000  at 

$5.00  arxj  ttte  next 

3,000  at  $3  00). 
$3.00  (All  ftemc  at 

$3.00). 
No  chargs. 

n.  Self-Regulatory  Organization's 
Statement  on  the  Pur^rae  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  sigiiificant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  on  the  Purpose  of  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  reduce  the  fees  for 


providing  Legal  Deposit  Services  to 
Participants.  The  revised  fee  schedule 
offers  discounts  to  Participants  based  on 
the  volume  of  activity  while  allowing 
MSTC  to  remain  competitive  in  the 
marketplace. 

The  revised  fee  schedule  is  consistent 
with  Section  17A  of  the  Securities 
Exchange  Act  of  1934  (the  "Act")  in  that 
it  provides  for  the  equitable  allocation 
of  reasonable  dues,  fees  and  other 
charges  among  MSTCs  Participants. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Midwest  Securities  Trust  Company 
does  not  believe  that  any  burdens  will 
be  placed  on  competition  as  a  result  of 
the  proposed  rule  change. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  solicited  from 
Participants,  however  none  were 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV  Solicitation  of  Comments 

Interested  persons  are  invited'to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  «vritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Conmiission,  450  Fifth  Sti^et  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fiftii  Street  NW.,  Washington.  DC 
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Copies  of  such  fllii^  will  also  b« 
•vailaUo  for  inspsctkm  and  copying  at 
Um  principal  oCEJiDS  of  tfa«  above- 
raferanoed  sdf-tsnlatory  organixation. 
All  submissions  raovld  refer  to  nie 
Number  SR-MCC-a»-«  and  should  be 
submitted  by  June  IS.  1980. 

Forth*  Cooifliistioa.  by  the  DivlaioQ  of 
Maifcst  Rafulatiaa.  parsaant  to  ddegatsd 
authority. 


SMALL  BUSWEW  ADMINISTRATION        [DectarathMt  of 


Lo«i  Area  #2350] 


Secniary. 

[FR  Doc.  W-U3M  Pilsd  t-U-M  MS  ami 


[F»o  Na  500-1] 

Omni  USA.  Ine4  Ordor  «f  Tradbig 


May  17. 1960. 

In  the  matter  of  Omni  USA.  Inc.,  Americaa 
inveator  Syatema,  Inc  Financial 
Broadcasting  Networlc  Inc.  Uni-Vite,  Inc. 
and  Mooigata.  Ltd. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
relating  to  the  securities  of  Omni  USA. 
Inc  American  Investor  Systems.  Inc., 
Financial  Broadcasting  Network.  Inc 
Uni-Vite,  Inc  and  Moorgate,  Ltd.  and 
that  questiona  have  been  raised  about 
the  adequacy  and  accuracy  of  publicly- 
disseminated  information  concerning 
the  beneficial  ownership  and  control  of 
each  of  these  issuers'  stock  and  possible 
unregistered  distributions  of  these 
issuers'  securities  by  affiliates  of  each  of 
these  issuers.  The  Commission  is  of  the 
opinion  that  the  public  interest  and  the 
protection  of  investors  require  a 
suspension  of  trading  hi  the  securities  of 
each  of  these  issuers. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  the  over-the-counter 
trading  in  the  securities  of  Omni  USA. 
Inc.,  American  Investors  Systems,  Inc.. 
Financial  Broadcasting  Network,  faic.. 
Uni-Vite,  Inc.  and  Moorgate,  Ltd.  is 
suspended,  for  the  period  from  9:30  a.m. 
e.d.t  on  May  17, 1989  and  ending  at 
11:59  p.m.  e.d.t.  on  May  26, 198a 

By  the  CommiMion. 

looathaa  G.  Kata, 

Secretary. 

[FR  Doc.  8e-122SS  Fil«d  S-22-«e:  8:45  am] 


[Dedaratton  Of  Dtaaalor  Loan  Area  #aMil 


Loan  ATM 

As  a  result  of  the  I^esident's  sMjor 
disaster  declaration  on  May  8, 1989, 1 
find  that  Qay,  Marshall,  Norman. 
Pennington,  Polk,  Traverse,  and  Wilkin 
Counties,  in  the  State  of  Minnesota, 
constitute  a  disaater  loan  area  due  to 
damages  firom  flooding  beginning  on 
March  29, 1988.  Eligible  persona,  firms, 
and  organlzatlona  may  file  applications 
for  physical  damage  until  die  dose  of 
business  on  July  10, 1989,  and  for 
economic  in)ury  until  die  dose  of 
busfaiess  on  February  9. 1990,  at  the 
address  listed  below: 

Disaster  Area  2  Office,  Small  Business 
Administration.  120  Ralph  McGill 
Blvd.,  14di  FL,  Adanta,  Georgia  30308. 

or  other  locally  announced  locationa.  In 
addition,  applicadons  for  economic 
injury  from  small  businesses  located  hi 
the  contiguous  counties  of  Becker, 
Beltrami.  Big  Stone,  Clearwater,  Grant. 
Kittson.  Mahnomen.  Otter  Tail  Red 
Lake,  Roseau,  and  Stevens,  in  the  State 
of  Minnesota,  may  be  filed  until  the 
spedfied  date  at  die  above  location. 

The  interest  rates  are: 

Homeowners  with  credit  avail- 
able elsewhere.... „.„ 8.000 

Homeo%niers  witliout  credit 
available  elsetvhere _ 4.000 

Buainessee  with  credit  available 
elsewhere ™ 8.000 

Businesses  and  non-profit  organi- 
zations without  credit  avail- 
able elsewhere.-. ...........      4J)00 

Businesses  and  non-profit  organi- 
sations (EIDL)  without  credit 
available  elsewliere 4JX)0 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere _ „ 9.12S 


The  number  assigned  to  this  disaster 
for  physical  damage  is  234906  and  for 
economic  injury  the  number  is  675600. 

Dated:  May  10, 1960. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 
Bernard  Kulik, 

Deputy  Associate  Administrator  for  Disaster 

Assistance. 

(FR  Doa  89-12244  Filed  5-22-89;  8:45  am] 
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North  Dakota  (And  Conttguous 
CounSaa  In  ttM  Stala  of  Soulti  Dakota); 
DaclaraMon  of  Waastar  Loan  Araa 


As  a  result  of  the  President's  major 
disaster  declaration  on  May  8, 1989, 1 
find  that  Cass,  Grand  Forks,  Richland, 
Traill  and  Walsh  Counties,  in  Uie  State 
of  North  Dakota,  constitute  a  disaster 
loan  area  due  to  damages  from  flooding 
beginning  on  March  29, 1889.  Eligible 
persons,  firms,  and  organizations  may 
file  applications  for  physical  damage 
until  the  dose  of  business  on  July  10, 
1989,  and  for  economic  injury  until  the 
dose  of  business  on  February  9. 1990,  at 
the  address  listed  below: 

Disaster  Area  4  Office,  Small  Business 
Administration,  P.O.  Box  13795, 
Sacramento,  CA  95853-4795. 

or  other  locally  announced  loactions.  In 
addition,  applicatioos  for  economic 
injury  from  small  businesses  located  in 
the  contiguous  coimties  or  Barnes, 
Cavalier,  Nelson,  Pembina,  Ramsey, 
Ransom,  and  Sargent,  in  the  State  of 
North  Dakota;  and  Marshall  and  Roberts 
Counties,  in  the  State  of  South  Dakota, 
may  be  filed  until  the  specified  date  at 
the  above  location. 


The  interest  rates  are: 

Homeowners  with  credit  avail- 
able elsewhere— 

Homeowners  witliout  credit 
available  elsewhere 

Businesses  with  credit  available 
elsewhere ™~... 

Businesses  and  non-profit  organi- 
zations without  credit  avail- 
able elsewhere _ _ 

Businesses  and  non-profit  organi- 
zations (EIDL)  without  credit 
available  elsewhere 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere 


Percent 

8.000 
*JO0O 
iJOOO 

4.000 

4O00 

ai2s 


The  number  assigned  to  this  disaster 
for  physical  damage  is  235006,  and  for 
economic  injury  the  numbers  are  675700 
for  the  State  of  North  Dakota,  and 
675800  for  the  State  of  South  Dakota. 

Dated  May  10. 1989. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  S0008) 

BaraaidKullk, 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  89-12246  Filed  5-22-89;  8:45  am] 

BSJUNo  coos  soas.«i-4i 


National  Smal  Businaaa  DovalopnMnt 
Cantar  Advlaory  Board;  Maatkig 

The  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  on  Thursday, 
June  22nd  from  10:15  ajn.  to  4Mi  pjn. 
and  on  Friday,  June  23rd  1980,  from  10:00 
a.m.  to  11:30  ajn.  in  the  Paramount 
Conference  Room  at  the  Driskill  Hotel 
6th  and  Brazos,  Austin,  Texas. 

The  purpose  of  the  meeting  is  to 
discuss  such  metiers  as  may  be 
presented  by  Advisory  Board  Members, 
staff  of  the  U.S.  Small  Business 
Administration,  or  others  present 

For  further  information,  write  or  call 
Hardy  Patten,  SBA,  Room  317.  VS. 
Small  Business  Adminisfration,  1441 L 
Street  NW.,  Washington.  DC  20416, 
telephone  (202)  653-6315. 
[•anM.Nowak. 

Director,  Office  of  Advisory  Councils. 
[FR  Doc  89-12248  Rled  5-22-88;  8:45  am] 
sajjNO  oooe  saiB-si-a 
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Ragton  iV  Advlaory  Cound^  PubNc 


The  U.S.  Small  Business 
Administraticm,  Region  IV  Adviaory 
Council  located  in  the  geographical  area 
of  Jackson  will  hold  a  public  meeting 
froni  1:30  pjn.  to  4:30  p.m.,  on  Thursday. 
June  1, 1989,  hi  the  Jackson  District 
Office  of  the  U.S.  Small  Business 
Administration.  Jackson,  Mississippi  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  tiie  U.S. 
Small  Business  Administration,  or 
others  present 

For  further  information,  write  or  call 
Jack  Spradling,  Disbict  Director.  U.S. 
Small  Business  Administration,  100  W. 
Capitol  St..  Suite  322,  Jackson, 
Mississippi,  phone  [601]  965-4363. 
lean  M.  Nowak. 

Director,  Office  of  Advisory  Councils. 
May  15. 1989. 

[FR  Doc  89-12247  Filed  5-22-«;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Notice  of  Intent  To  PrafMre  an 
Environmental  Impact  Statement  and 
Conduct  a  Public  Scoping  Meetbig  for 
Road  Reconatruction— Alpine 
Junction/Hoback  Junction  Vicin'ty, 
Wyoming 

May  15, 1989. 

action:  Notice  is  hereby  given  that  the 
Federal  Highway  Administration 
(FHWA)  intends  to  prepare  an 


Enviromnental  Impact  Statement  (EIS) 
for  proposed  road  reconstruction  in  the 
Alpine  Jimction/Hoback  Junction 
vicinity  of  Western  Wyoming.  The  EIS 
will  be  prepared  in  cooperation  with  the 
Wyoming  State  Highway  Department 
(SHD)  and  the  U.S.  Forest  Service 
(USPS). 


:  The  proposed  highway 
reconstruction  project  will  consist  of 
three  adjacent  sul^rojects  or  lineal 
highway  segments.  Tlie  longest  segment 
or  subproject  (Segment  1)  is  located  on 
U.S.  Highway  26  and  88  iietween  Alpine 
Junction  and  Hobadc  Junction  along  the 
Snake  River  in  the  Taighee  and  Bridger- 
Teton  National  Forests.  This  segment 
begins  at  Alpine  Junction  and  continues 
for  23  miles  in  a  northeasterly 
alignment  ending  at  the  southern  end  of 
the  bridge  over  the  Snake  River  at 
Hoback  Junction.  Tlie  purpose  of  this 
proposal  is  to  mitigate  existing  landslide 
problems,  improve  passing 
opportunities,  address  trafBc  safety 
problems  and  improve  recreational 
opportunities  along  the  adjacent  Snake 
River.  Consideration  will  be  given  to  an 
alternative  alignment  in  the  vicinity  of 
Hoback  Junction. 

A  second  highway  segment  proposed 
for  reconstruction  (Segment  2] 
commences  at  the  northern  end  of 
Segment  1  and  continues  dirou^ 
Hoback  Junction  ntntheriy  for 
approximately  1.5  miles,  ending  at  the 
south  end  of  a  second,  more  northerly 
bridge  across  the  Snake  River.  Segment 
2  involves  reconstruction  of  the  bridge 
over  the  &iake  River  at  Hoback 
Junction.  The  purpose  of  Segment  2 
reconstruction  is  to  resolve  bridge 
stability  concerns,  upgrade  the  existing 
roadway,  and  improve  intersection 
traffic  flow  at  Hoback  Junction. 

Segment  3  reconstruction  would 
involve  realignment  of  approximately 
3.1  miles  of  highway  near  Hoback 
Jimction,  extending  eastward  towards 
Pinedale  {U.S.  Highways  191  and  189). 
This  segment  would  b^n  immediately 
east  of  the  electrical  substation  at 
Hoback  Junction,  cross  to  the  south  side 
of  the  Hoback  River  for  approximately 
one-fourth  mile  and  then  cross  back  to 
the  north  side  of  the  Hoback  River  to  tie 
into  the  existing  highway.  The  purpose 
of  Segment  3  construction  is  to 
circumvent  the  existing  landslide  area 
on  the  present  highway  alignment,  thus 
eliminating  a  safety  hazard  and 
roadway  maintenance  problems. 

Alternatives  to  be  considered  in  the 
EIS  will  include  the  no  action  alternative 
and  various  alignment  and  design 
alternatives  for  each  of  the  three 
segments.  The  development  of  these 
specific  alternatives  is  an  ongoing 


process  that  will  incorporate 
possibilities  and  features  brought  forth 
during  public  scoping  in  addition  to 
those  identified  by  project  engineers  as 
preliminary  road  design  activities 
progress 

Scoping  Process:  A  public  scoping 
meeting  addressing  all  three  segments  of 
the  proposed  project  will  be  held  in 
Jackson  Hole,  at  the  Wort  Hotel  at  7:30 
p.m.  on  June  22, 1989.  Informal  public 
meetings  will  be  held  in  Alpine  Junction 
and  Hoback  Junction  previous  to  the 
scoping  meeting  at  times  and  locations 
to  be  announced  in  local  papers  Written 
Scoping  comments  are  due  by  July  24,    . 
1989  at  the  address  provided  below. 

EIS  Schedule:  The  draft  EIS  (DEIS)  is 
expected  to  be  completed  by  November 
30, 1989,  at  which  time  its  availabiUty 
will  be  announced  in  the  Federal 
Register  and  public  comments  will  again 
be  solidted.  A  pubhc  hearing  will  be 
held  after  the  diraft  EIS  has  been  made 
available  for  public  and  agency  review. 
Public  notice  will  be  given  of  the  time 
and  place  for  this  hearing.  Final  EIS 
availability  will  be  in  eariy  1990. 
RM  FURTHBI  WFOWMATIOW  COMTACT: 

Dean  F.  Berwick,  Field  Operations 

Engineer,  P.O.  Box  1127,  Cheyenne,  WY 

81003.  Telephone  (307)  772-2005. 

David  Ceigsi. 

Acting  Division  Administrator.  Cheyenne, 

Wyoming. 

[FR  Doc.  80-12251  Tiled  05-22-8B:  a-45  am) 

■■JJNe  COM  4*ie-2a-a 


Environmental  Impact  State  men  t. 
Wake  County,  NC 

agency:  Federal  Highway 
Administration  (FHWA). 
action:  Rescind  notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will 
not  be  prepared  for  a  proposed  highway 
project  in  Wake  County,  North  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.L.  Lee,  District  Engineer,  Fedeml 
Highway  Administration,  P.O  Boit 
26606,  Raleigh,  North  Carolina  27611, 
Telephone  (919)  790-2856. 
SUPPLEMENTARY  INFORMATION:  .A  Notice 

of  Intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  fcr  a  proposed 
highway  project  to  improve  Duraleigh 
Road  in  Wake  County,  North  Carolina, 
was  issued  on  December  2. 1988  and 
published  in  the  December  IZ  1988 
Federal  Register.  The  FHWA,  in 
cooperation  with  the  North  Carolina 
Department  of  Transportation,  has  since 
determined  that  preparation  of  an  EIS  is 
not  necessary  for  this  proposed  highway 
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project  and  hereby  rescinds  the  previous 
Notice  of  Intent.  (Catalog  of  Federal 
Domestic  Assistance  Pro-am  Number 
20.205.  Highway  Planning,  and 
Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program.) 

Issued  on:  May  12, 1989. 
Robert  L  Us. 

District  Engineer.  Raleigh,  North  Carolina. 
[FR  Doc.  89-12342  Filed  5-22-89;  8:45  am] 
SHJJNQ  coot  4ti*-a-ll 


Commercial  Driver**  License 
Reciprocity  VVW)  Canada 

aoency:  Federal  Highway 
Administration  (FHWA),  DOT. 
Acnow;  Notice. 

tUMMAllv:  Notice  is  hereby  given  diat 
the  Federal  Highway  Administrator  has 
determined  that  commercial  drivers' 
licenses  issued  by  Canadian 
jurisdictions  under  the  Canadian 
National  Safety  Code  meet  the 
commercial  driver  testing  and  licensing 
standards  contained  in  49  CFR  Part  383. 
Accordingly,  a  commercial  driver's 
license  issued  by  a  Canadian 
jurisdiction  in  conformity  with  Uie 
Canadian  National  Safety  Code  will  be 
considered  to  be  the  single  commercial 
driver's  license  for  operation  in  the 
United  States  by  Canadian  drivers. 
Also,  a  Canadian  driver  holding  a 
commercial  driver's  license  issued  under 
the  Canadian  National  Safety  Code  will 
be  prohibited  from  obtaining  any 
driver's  license  from  a  State  or  other 
licensing  jurisdiction  of  the  United 
States. 

DATS:  The  enabling  agreement  between 
the  Governments  of  Canada  and  the 
United  States  took  effect  on  December 
29,1988. 

POR  FURTHER  INFORMATION  CONTACT: 
Ms.  lill  L  Hochman,  Office  of  Motor 
Carrier  Standards,  (202)366-4001,  or  Mr. 
Paul  L  Brennan,  Office  of  Chief  Counsel. 
(202)366-1350,  Federal  Highway 
Administration,  400  Seventh  Sti%et,  SW.. 
Washington,  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m.  ET,  Monday 
through  Friday,  except  legal  holidays. 

SUFM.IMINTARV  INFORMATION:  The 

Federal  Highway  Administrator 
(Administrator)  has  authority  under  49 
CFR  Part  383  to  determine  Uie 
compatibility  of  the  commercial  driver 
testing  and  licensing  standards  of 
jurisdictions  of  foreign  countries  (foreign 
jurisdictions)  with  tiiose  of  the  United 
SUtes.  Specifically,  i  383.23(b]  requires 
that  a  commercial  motor  vehicle  [CMV] 


operator  who  is  domiciled  in  a  foreign 
jurisdiction  which,  as  determined  by  the 
Administrator,  does  not  test  drivers  and 
issue  a  commercial  driver's  license 
(CDL)  in  accordance  with,  or  similar  to, 
the  standards  in  Subparts  F,  G,  and  H  of 
Part  383,  obtain  a  Nonresident  CDL  from 
a  State  which  does  comply  with  those 
standards.  Section  383.73(6]  likewise 
allows  a  State  to  issue  a  Nonresident 
CDL  to  a  person  domiciled  in  a  foreign 
country  if  the  Administrator  has 
determined  that  the  CMV  testing  and  ■ 
licensing  standards  in  the  foreign 
juurisdiction  of  domicile  do  not  meet  the 
standards  contained  in  Part  383. 

On  the  basis  of  an  examination  of  the 
Canadian  classified  license  system  and 
related  implementing  regidations,  as  set 
forth  in  the  Canadian  National  Safety 
Code,  the  Administrator  has  determined 
that  Canadian  provinces  and  territories 
in  conformance  with  the  Canadian 
National  Safety  Code  do,  indeed,  test 
drivers  and  issue  a  CDL  in  accordance 
with,  or  similar  to,  the  standards 
contained  in  Subparts  F.  G,  and  H  of 
Part  383.  Also,  the  Administrator  has 
determined  that  the  CMV  testing  and 
licensing  standards  in  rhe  Canadian 
jurisdictions  in  conformance  with  the 
Canadian  National  Safety  Code  meet 
the  standards  contained  in  Part  383. 

Therefore,  CDLs  issued  by  Canadian 
jurisdictions  in  conformance  with  the 
licensing  standards  established  in  the 
Canadian  National  Safety  Code  will  be 
honored  in  the  United  States.  Canadian 
drivers  will  not  be  required  to  obtain  a 
Nonresident  CDL  in  order  to  operate 
commercial  vehicles  in  this  country. 
Moreover,  to  ensure  the  single  license 
concept,  Canadian  drivers  holding  a 
commercial  driver's  license  issued  by  a 
Canadian  jurisdiction  will  be  prohibited 
from  obtaining  a  driver's  license, 
commercial  or  noncommercial,  from  a 
State  or  other  licensing  jurisdiction  of 
the  United  States.  Appendix  A  contains 
the  text  of  the  Administrator's 
determination,  as  made  in  a  letter  to  the 
Canadian  Government  on  December  23, 
1988. 

By  letter  of  December  29, 1988,  the 
Canadian  Government  has  made  an 
analogous  determination  with  respect  to 
49  CFR  383,  and  thus,  once 
implementation  at  the  State  level  is 
complete,  is  extending  similar 
reciprocity  to  CDLs  issued  by  the  States 
in  conformity  with  the  United  States 
standards,  llie  complete  letter  from  the 
Canadian  Government  appears  as 
Appendix  B.  Taken  together. 
Appendices  A  and  B  constitute  an 
understanding  between  the  United 
States  and  Canada  relating  to  the 
reciprocal  recognition  of  CDLs. 


The  FHWA  is  continuing  its  review  of 
the  commercial  driver  testing  and 
licensing  standards  of  other  foreign 
jurisdictions.  Until  this  review  is 
complete,  or  until  April  1, 1992, 
whichever  is  earlier,  the  foreign  license, 
or  other  license  issued  by  a  State  in 
keeping  with  State  requirements,  can 
continue  to  be  accepted  as  the  single 
hcense  while  the  operator  drives  a  CMV 
in  the  United  States. 

The  substance  of  this  notice  is 
incorporated  as  a  footnote  in  the 
regulatory  text  of  49  CFR  Part  383  by 
means  of  a  technical  amendment 
published  in  today's  Federal  Register, 
entiUed  "Commercial  Driver  Testing  and 
Licensing  Standards." 

Issued  on  May  16, 1989. 
RJ).  MoTgan, 

Executive  Director. 

Appendix  A — ^Letter  of  December  23, 
19ra,  from  the  Administrator  to  the 
Government  of  Canada 

Mr.  Leonard  H.  Legault. 
Minister  (Economic)  and  Deputy  Head  of 
Mission,  Embassy  of  Canada,  1748 
Massachusetts  Avenue,  NW., 
Washington,  DC  20036-1985 

Dear  Mr.  Legault:  I  have  the  honor  to  refer 
to  discussions  among  representatives  of  our 
Governments  relating  to  the  Commercial 
Motor  Vehicle  Safety  Act  of  1986  (Title  XII  of 
Public  Law  99-570).  which  requires  the 
United  States  Department  of  Transportation 
to  issue  minimum  testing  and  licensing 
standards  to  ensure  the  competence  of 
commercial  motor  vehicle  operators.  To 
comply  with  the  Act.  the  Federal  Highway 
Administration  recently  completed  a 
rulemaking  (49  C.F.R.  Part  363]  that 
establishes  a  classified  license  system  for 
commercial  motor  vehicles:  details  the 
knowledge,  skills,  and  abilities  that  drivers  of 
different  types  of  commercial  vehicles  must 
possess:  and  outlines  licensing  and  testing 
procedures.  The  states  will  issue  commercial 
driver's  licenses  in  accordance  with  the 
Federal  standards. 

The  commercial  driver's  license  regulations 
require  the  Federal  Highway  Administrator 
to  make  a  determination  as  to  whether  the 
commercial  vehicle  operator  testing  and 
licensing  standards  of  foreign  jurisdictions 
meet  the  United  States  requirements.  When 
the  Administrator  determines  that  the 
standards  of  a  foreign  jurisdiction  do  not 
meet  those  of  the  United  States,  a  foreign 
driver  will  be  required  to  obtain  a 
nonresident  commercial  driver's  license  in 
order  to  operate  a  commercial  veiiicle  in  the 
United  States. 

We  have  completed  our  examination  of  the 
Canadian  classifled  license  system  and 
related  implementing  regulations,  as  set  forth 
in  the  Canadian  National  Safety  Code,  and 
have  determined  that  they  are  equivalent  to 
those  of  the  United  States.  Accordingly, 
commercial  driver's  licenses  issued  by 
Canadian  jurisdictions  in  conformance  with 
the  Ucensing  standards  established  in  the 


Canadian  National  Safety  Code  wrill  be 
honored  in  the  United  States.  CuninJiBn 
drivers  will  not  be  required  to  obtain  a 
nonresident  commercial  driver's  license  in 
order  to  operate  commercial  vehicles  in  this 
coimtry.  Moreover,  to  ensure  the  single 
license  concept  Canadian  drivers  holding  a 
commercial  driver's  license  issued  by  a 
Canadian  Jurisdiction  will  be  prohibited  from 
obtaiiung  a  driver's  license,  commercial  or 
noncommercial,  from  a  state  or  other 
licensing  jurisdiction  of  the  United  States. 

I  propose  that  if  the  foregoing  is 
acceptable  to  the  Government  of  Canada,  this 
letter  and  your  confinnatoiy  reply  constitute 
on  understanding  l>etween  our  Governments. 
The  agreement  will  \x  effective  uptm  receipt 
of  your  reply.  I  look  forward  to  a  continued 
cooperative  relationship  with  Canada 
concerning  the  compatibility  of  Canadian  and 
United  States  commercial  driver  Information 
systems,  as  well  as  all  other  aspects  of 
commercial  motor  vehicle  safety. 
Sincerely  yours, 
(signed) 

Robert  E.  Ferris, 
Federal  Highway  Administrator. 

Appendix  B— Letter  of  December  29. 
1988.  FhMD  the  Govenunent  of  Canada 
to  the  Administrator 

Mr.  Robert  E.  Fairis, 
Federal  Highway  Administrator, 
VJ&.  Departaient  of  Transportation. 
Washington.  DC  20690 

Dear  Mr.  Fanis:  I  refer  to  your  lettn  dated 
Deoemlwr  23, 1988  concerning  discussion 
among  representativet  of  our  two 
Governments  relating  to  the  United  States' 
implementation  of  tbie  licensing  proviaiosii  ]>f 
the  Commercial  Motor  Vehicle  Safety  Act  of 
1986.  Alter  consultation  among  the 
appropriate  Canadian  provindai  territorial 
and  federal  authorities,  I  wish  to  conAnn  that 
the  Canadian  authorities  welcome  your 
extension  of  reciprocity  to  Canadian 
commercial  drivers'  licences  issued  by  the 
provinces  and  territories  in  accordance  with 
the  Canadian  National  Safety  Code. 

It  is  our  understanding  that  implementation 
by  U.S.  states  of  tiie  classified  licence  system 
established  by  the  recenUy  completed 
Federal  Highway  Administration  regulations 
will  be  phased  in  over  the  next  several  years, 
with  driver  coverage  not  required  until  April 
1, 1992.  During  this  implementation  period, 
the  Canadian  jurisdictions  will  continue  to 
accept  drivers'  licences  issued  by  the 
individual  states  of  the  United  States. 

Following  examination  of  the  classified 
licence  regulations  issued  by  your  agency,  the 
appropriate  Canadian  authorities  have 
determined  that  the  standards  set  forth  in 
those  regulations  are  equivalent  to  those  of 
the  Canadian  National  Safety  Code. 
Accordingly,  once  implementation  at  the 
state  level  is  complete,  the  Canadian 
jurisdictions  will  extend  full  reciprocity  to 
commercial  drivers'  licences  issued  by  the 
states  in  conformity  with  U.S.  standaids. 
Consistent  with  the  single  licence  concept 
American  drivers  holding  a  commercial 
driver's  licence  issued  by  a  U.S.  state  will  be 
prohibited  from  obtaining  a  driver's  licence, 
commercial  or  non-commerciaL  from  a 
Canadian  licencing  jurisdiction. 


I  have  the  honour  to  confinn  that  your 
letter  and  this  reply  constitute  an 
understanding  tietween  our  two  Covemmenits 
relating  to  the  reciprocal  recognition  of 
commercial  drivers'  licences.  This 
understanding  shall  be  effective  as  of  the 
date  of  this  reply. 

My  authorities  share  your  commitment  to 
commercial  vehicle  safety.  The  Government 
of  Canada  looks  forward  to  further 
exchanges  of  information  and  continued 
cooperation  in  worlung  towards  greater 
compatibility  in  our  respective  approaches  to 
transportation  regulatory  matters. 
Yours  sincerely, 
(signed) 
LJl  Legault 

Minister  (Economic)  and  Deputy  Head  of 
Mission. 

(FR  Doc  89-12258  Piled  5-22-89;  8:45  am) 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Colection  Under  0MB 
Review 

AOCNCV:  Department  of  Veterans 

Affairs. 

action;  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisioDS  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  This  document  lists  the 
following  infonnation:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection;  (2)  the  tide  of  the 
information  collection:  (3)  the 
Department  form  number{s),  if 
applicable;  (4)  a  description  of  the  need 
and  its  use;  (5)  frequency  of  die 
information  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  nimiber 
of  responses:  (8)  an  estimate  of  die  total 
ntmiber  of  hours  needed  to  complete  the 
information  collection:  and  (9)  an 
indication  of  whetiier  section  3504(h)  of 
Pub.  L  96-511  applies. 
ADDRESSES:  Copies  of  the  proposed 
infonnation  collection  and  supporting 
documents  may  be  obtained  from  John 
Turner,  Veterans  Benefits 
Admiiustration,  (203C),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
Office  of  Management  and  Budget  726 
Jackson  Place,  NW.,  Washington,  DC 
20503,  (202)  395-7316. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 


OMB  Desk  Officer  on  or  before  June  22. 
1980. 

Dated:  May  15, 1989. 

By  direction  of  the  Secretary. 

Frank  E.  LaDey. 

Director,  Office  of  Information  Management 
and  Statistics. 

Extension 

1.  Veteraiu  Benefits  Administration 

2.  Supplement  to  VA  Forms  21-526, 
21-534.  and  21-535  (For  Philippine 
Claims). 

3.  VA  Form  21-4169. 

4.  Disability  Compensation.  Veterans' 
Pension,  Veterans'  Beneflu  38  USC 101 
and  3504  requires  the  VA  to  ascertain 
from  certain  applicants  service 
information,  place  of  residence,  and 
evidence  held  by  applicant  to  prove 
service  and  whether  individual  was  a 
member  of  pro-Japanese.  pro-German  or 
anti  American-Pilippino  organizations. 

5.  On  occasion. 

6.  Individuals  or  households. 
7. 1.000  responses. 

8. 1  hour. 

9.  Not  applicable. 


1.  Veterans  Benefits  Administration 

2.  Request  to  Lender  for  Information 
RE:  SUtiis  of  Loan— Veteran  Applied  for 
Subsequent  Loan. 

3.  VA  Foim  Letter  26-247. 

4.  Conq>leted  by  holders  of  guaranteed 
home  loans.  Essential  to  VA  in 
processing  of  requests  for  restoration  of 
entitiement  based  on  payments  in  full  of 
previous  loan  or  substitution  of 
entitiement 

5.  On  occasion. 

6.  Businesses  or  other  for-profit 
7. 66,100  responses. 

8.  Vis  hour. 

9.  Not  applicable. 

(FR  Doc.  89-12223  Filed  5-22-89;  &45  am] 


Information  Coilectton  Under  OMB 
Review 

AGENCY:  Department  of  Veterans 

Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection;  (2)  the  tide  of  the 
information  collection;  (3)  the 
Department  form  number(s),  if 
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applicable:  (4)  a  description  of  the  need 
and  its  use;  (5)  frequency  of  the 
information  collection,  if  applicable:  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estiinate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection:  and  (0}  an 
indication  of  whether  section  3504(h]  of 
Pub.  L  gft-511  applies. 
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:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  John 
Turner,  Veterans  Benefits 
Administration.  (203C),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue 
NW..  Washington.  DC  20420  (202)  233- 
2744. 


Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer.  Joseph  Lackey. 
Office  of  Management  and  Budget.  728 
Jackson  Place,  NW..  Washington.  DC 
20503.  (202)  395-7318. 

OATts:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  June  22. 
1989. 

Dated  May  IS.  1980. 

By  direction  of  the  Secretaiy: 

Frank  E.UUay. 

Director,  Office  of  Information  Management 
and  Statistics. 

Extension 

1.  Veterans  Benefits  Administration 


2.  Certificate  Slowing  Residence  and 
Heirs  of  Deceased  Veteran  or 
Beneficiary. 

3.  VA  Form  29-541. 

4.  This  form  is  used  by  the 
Department  of  Veterans  Affairs  to 
solicit  information  to  establish 
entitlement  to  Government  life 
insurance  proceeds. 

5.  Recordkeeping. 

6.  Individuals  or  households. 
7. 2.078  responses. 

8.  Vi  hour. 

9.  Not  applicable. 

(FR  Doc.  89-12285  Filed  5-22-68;  8:45  am] 
MUMQ  cooc  ssao-oMi 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 
"FEDERAL  RE0I8TER"  NUMBER  80-1 21 11 . 
PREVKHISLV  ANNOUNCED  DATE  «  TIME: 

Thursday.  May  25. 1989  at  10:00  a.m.. 
Open  Meeting. 
ADDITION  TO  MATTERS  TO  BE 
considered:  Final  Audit  Report- 
Babbitt  for  President. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Fred  Eiland,  Information  Officer, 
Telephone:  202-376-3155. 

Marjorie  W.  Emmons. 

Secretary  of  the  Commission. 

[FR  Doc  89-12413  FUed  5-19-89;  11:11  am] 

BIUJNG  CODE  SriS-OMi 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m..  Tuesday. 
May  30. 1989. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  annoimced  meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  pjn.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Date:  May  19, 1989. 

Jennifer  J.  Johiuon, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  89-12468  Filed  5-19-89;  3:50  pm] 

MLUNG  CODE  UIO-OI-M 


NATIONAL  LABOR  RELATIONS  BOARD 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 

May  16, 1989. 

PLACE:  Board  Conference  Room,  Sixth 

Floor,  1717  Pennsylvania  Avenue.  NW., 

Washington,  DC  20570. 

STATUS:  Closed  to  public  observation 

pursuant  to  5  U.S.C.  section  552b(c)(2) 

(internal  personnel  rules  and  practices). 

MATTERS  TO  BE  CONSIDERED!  Personnel 

matters. 

CONTACT  PERSON  FOR  MORE 
information:  John  C.  Truesdale. 
Executive  Secretary.  National  Labor 
Relations  Board,  Washington,  DC  20570, 
Telephone:  (202)  254-9430. 

Dated.  Washington,  DC.  May  18, 1989. 
By  direction  of  the  Board. 
|ohn  C  Truesdale, 

Executive  Secretary,  National  Labor 
Relations  Board. 

[FR  Doc.  89-12448  Filed  5-19-89;  3:50  pm) 
BtLUNO  CODE  7S45-01-II 

NUCLEAR  REGULATORY  COMMISSION 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 
date:  Weeks  of  May  22,  29.  June  5,  and 
12, 1989. 

place:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville. 

Maryland. 

status:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  May  22 

Thursday,  May  25 

3:30  pjn. — Affirmation/Discussion  and  Vote 
(Public  Meeting)  (if  needed) 

Week  of  May  29  (Tentative) 

Wednesday,  May  31 

lOUK)  a.m. — Discussion  of  Management- 
Organization  and  Internal  Personnel 
Matters  (Closed— Ex.  2) 

2.00  p.m. — Briermg  on  Final  Rule  and 
Regulatory  Guide  for  Maintenance  of 
Nuclear  Power  Plants  (Public  Meeting) 

Thursday,  June  1 

10:00  ajn. — Briefing  by  Executive  Branch 

(Closed— Ex.  1) 
2:00  p.m. — ^Periodic  Briefrng  on  Operating 

Reactors  and  Fuel  Facilities  (Public 

Meeting) 
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4K)0  p.m. — Affirmation/Discussion  and  Vote 
(Public  Meeting)  (if  ..ceded) 

Friday.  June  2 

9:30  a.m.— Briefing  on  Status  of  Technical 
Specifications  Improvement  Program 
(Public  Meeting] 

Week  of  )une  5  (TenUtive) 

Thursday,  June  8 

11:30  a.m. — ARirmation/Discussion  and  Vole 
(I'ublic  Meeting)  (if  needed) 

Week  of  June  12  (Tentative) 

Tuesday.  June  13 

2:00  p.m. — Briefing  on  Proposed  Rule  on  Basic 
QuaUty  Assurance  in  Radiation  Therapy 
(Public  Meeting) 

Thursday.  June  IS 

3:30  p.m. — Affirmation/Discussion  and  Vote 
(Public  Meeting)  (if  needed) 

ADOmONAL  INFORMATION:  By  a  vote  of 
4-0  (Commissioner  Rogers  was  not 
present)  on  May  18.  the  Commission 
determined  pursuant  to  5  U.S.c.  552b(e) 
and  §  9.107(a)  of  the  Commissions  rules 
that  Commission  business  required  that 
"Affirmation  of  Issuance  of  a  Final  Rule 
on  Financial  Protection  Requirements 
and  Indemnity  Agreements"  and 
"Affirmation  of  Decision  on  Stay 
Applications  in  Seabrook"  (PUBLIC 
MEETI.NG)  scheduled  for  May  18.  be 
held  on  less  than  one  week's  notice  to 
the  pubhc. 

Noe. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  nol  specific 
subject  listed  for  a^u-mation.  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  verify  the  status  of  meetings  call 
(recording)— (301)  492-0292. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  William  Hill  (301) 
492-1661. 

William  M.  HiU.  Jr., 

Office  of  the  Secretory. 
May  18. 1989. 

[FR  Doc  89-12459  Filed  5-19-89.  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

OfflM  of  Juvento  JusUoe  and 
DMn^uoncy  PiwwilkNi 

PfOQram  AnnouncwiMnt;  AiHOrtcan 
Indian  and  Alaakan  Natlva  Youth: 
Study  Of  Tribal  and  Alaakan  Nativa 
Juatica  Syatoma 

tUMMARV:  The  Ofnce  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP) 
pursuant  to  Section  248(b)  (1)  and  (2)  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  42  U.S.C.  5601  et 
seq.,  as  amended  by  the  Juvenile  Justice 
and  Delinquency  Prevention 
Amendments  of  1988,  Subtitle  F  of  Title 
VU  of  Pub.  L  100-690,  November  18. 
1988,  announces  a  new  research 
program  entitled  "American  Indian  and 
Alaskan  Native  Youth:  Study  of  Tribal 
and  Alaskan  Native  Justice  Systems." 

The  purpose  of  this  initiative  is  to 
determine  how  American  Indian  and 
Alaskan  Native  youth  who  are  accused 
of  committing  offenses  on  or  near  Indian 
reservations  or  Alaskan  villages  are 
handled  under  Indian  and  Alaskan 
Native  justice  systems:  what  resources 
are  available  for  providing  services, 
including  community-based  alternatives, 
for  those  juveniles  accused  of  or 
adjudicated  for  status  and  delinquency 
offenses,  and  to  assess  the  extent  to 
which  the  policies,  procedures  and 
practices  of  Indian  tribes  and  Alaskan 
Native  organizations  are  consistent  with 
the  Federal  mandates  for 
deinstitutionalization  of  status 
o^enders,  separation  of  juvenile 
criminal,  status  and  nonoffenders  from 
adults,  and  removal  of  juveniles  from 
adult  jails  and  lockups.  Promising 
approaches  for  intervening  with  bidian 
and  Alaskan  Native  juvenile  offenders 
will  be  identified.  The  recipient  will 
prepare  a  description  of  the  study  and  a 
summary  of  the  results  for  use  by  OJJDP 
in  preparing  a  mandated  report  to  the 
Congress  summarizing  the  findings  on 
the  above  topics,  and  recommending 
improvements  for  the  juvenile  justice 
practices  under  the  systems  of  justice 
administered  by  Indian  tribes  and 
Alaskan  Native  organizations.  This 
description  and  summary  of  the  results 
must  be  prepared  and  submitted  to 
OJJDP  by  September  30, 1991. 

This  research  effort  will  be  conducted 
in  three  Incremental  stages:  Stage  I — 
Research  Design,  which  involves  the 
development  of  a  research  methodology 
for  the  assessment  of  justice  system 
handling  of  youth  by  Indian  tribes  and 
Alaskan  Native  organizations;  Stage  II— 
Data  Collection  and  Data  Processing,  in 
which  data  will  be  collected,  processed 
and  prepared  for  analysis  using  the 


methodology  developed  in  the  previous 
stage;  and  Stage  ID— Data  Analysis  and 
Reporting,  which  involves  the  analysis 
of  the  data  and  the  preparation  of 
reports  that  summarize  the  results  of  the 
study  and  provide  recommendations  for 
improving  juvenile  justice  policies  and 
practices  of  Indian  tribes  and  Alaskan 
Native  organizations. 

OJJDP  invites  public  and  private 
agencies,  organizations,  educational 
institutions  or  combinations  thereof,  to 
submit  competitive  applications  to 
conduct  the  research  outiined  in  this 
solicitation.  AppUcants  for  this  study 
must,  to  the  greatest  extent  feasible, 
provide  preferences  and  opportunities  to 
Indians  for  training  and  employment  in 
connection  with  the  administration  of 
the  cooperative  agreement,  and  provide 
preference  in  the  award  of  contracts/ 
grants  under  the  cooperative  agreement 
to  Indian  organizations  and  to  Indian- 
owned  economic  enterprises. 

Up  to  $740,000  has  been  allocated  for 
the  initial  award.  One  cooperative 
agreement  will  be  awarded 
competitively,  with  an  initial  budget 
period  of  fifteen  (15]  months.  The  initial 
award  will  provide  support  for  the 
completion  of  Stage  I,  and 
implementation  of  a  major  portion  of 
Stage  n.  Applicants  must  propose  and 
justify  the  amount  required  to*compIete 
Stages  II  and  III.  One  or  more 
noncompeting  continuation  awards  will 
be  considered  to  complete  Stage  II  and 
to  conduct  Stage  ni  during  the  remaining 
twelve  (12]  month  budget  period. 

The  deadline  for  receipt  of 
applications  is  July  7, 1989. 

TOR  niRTHIR  INFORMATION  CONTACT: 
Barbara  Tatem  Kelley,  Research  and 
Program  Development  Division,  NIJJDP, 
OJJDP,  633  Indiana  Avenue,  NW.. 
Washington.  DC  20531;  Telephone  (202) 
724-5929. 

•UPPLSMINTAIIV  mFORMATION: 
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I.  Introduction 

With  the  passage  of  the  1988 
amendments  to  the  Juvenile  Justice  and 
Delinquency  Prevention  Act,  the 
Congress  mandated  in  section  248(b)(1) 
that  OJJDP  conduct  a  study  to 
determine: 


(A)  How  juveniles  who  are  American 
Indians  and  Alaskan  Natives  and  who 
are  accused  of  committing  offenses  on 
and  near  Indian  reservations  and 
Alaskan  Native  villages,  respectively, 
are  treated  under  the  systems  of  justice 
administered  by  Indian  tribes  and 
Alaskan  Native  organizations, 
respectively,  that  perform  law 
enforcement  functions; 

(B)  The  amount  of  financial  resources 
(including  financial  assistance  provided 
by  governmental  entities)  available  to 
Indian  tribes  and  Alaskan  Native 
organizations  that  perform  law 
enforcement  functions,  to  support 
community-based  alternatives  to 
incarcerating  juveniles;  and 

(C)  The  extent  to  which  such  tribes 
and  organizations  comply  with  the 
requirements  specified  in  paragraphs 
12(A),  (13)  and  (14)  of  section  223(a), 
applicable  to  the  detention  and 
confinement  of  juveniles. 

The  provisions  of  section  223(a)  as 
cited  in  (C)  above  refer  to  the  mandates 
of  the  Juvenile  Justice  and  Delinquency 
Prevention  Act  with  which  a  state  must 
comply  in  order  to  receive  formula  grant 
funds  allocated  under  Part  B  of  the  Act 
The  mandates  are: 

(12](A)  Provide  within  three  years  after 
submission  of  the  initial  plan  that  juveniles 
who  are  charged  with  or  who  have 
committed  offenses  that  would  not  be 
criminal  if  committed  by  an  adult  or  offenses 
which  do  not  constitute  violations  of  valid 
court  orders,  or  such  nonoffenders  as 
dependent  or  neglected  children,  shall  not  be 
placed  in  secura  detention  facilities  or  secure 
correctional  facilities.  (Future  references  to 
this  provision  will  be  termed 
"deinstitutionalization  of  status  offenders'*  or 
"DSO.") 

(13)  I^vide  that  juveniles  alleged  to  be  or 
found  to  be  delinquent  and  youths  within  the 
purview  of  paragraph  (12)  shall  not  be 
detained  or  conflned  in  any  institution  in 
which  they  have  regular  contact  with  adult 
persons  incarcerated  because  they  have  been 
convicted  of  a  crime  or  are  awaiting  trial  on 
criminal  charges.  (Future  references  to  this 
provision  wiU  be  termed  "separation  from 
adulu.") 

(14)  Provide  that,  beginning  after  the  five- 
year  period  following  December  8, 1980,  no 
Juvenile  shall  be  detained  or  confined  in  any 
jail  or  lockup  for  adults,  except  that  the 
OJJDP  Administrator  shall,  through  1993, 
promulgate  regulations  which  make 
exceptions  with  regard  to  the  detention  of 
juveniles  accused  of  nonstatus  offenses  who 
are  awaiting  an  initial  court  appearance 
pursuant  to  an  enforceable  State  law 
requiring  such  appearances  within  twenty- 
four  hours  after  being  taken  into  custody 
(excluding  weekends  and  holidays)  provided 
that  such  exceptions  are  limited  to  areas 
which — (A)  are  outside  of  the  Standard 
Metropolitan  Statistical  Area,  (B)  have  no 
existing  acceptable  alternative  pUccment 


avoilabla,  and  (C)  are  in  compliance  with  the 
proviaioiM  of  paragraiA  (19)  regarding 
separation  Cnwi  odblts.  (Future  references  to 
this  provision  will  be  termed  "jail  removaL") 

The  Provisions  of  section  248(b)(2)  (A) 
and  (B)  of  the  Juvenile  Justice  and 
Delinquency  Ftevention  Act  stipulate 
that  Federal  funding  to  support  this 
study  (i.e..  the  Indian  juvenile  justice 
systems  research  mandated  under 
248(b)(1))  is  deemed  to  be  for  die  benefit 
of  Indians,  and  thus,  is  subject  to  section 
7(b)  of  the  Indian  Self-Determination 
and  Education  Assistance  Act. 
Therefore,  applicants  for  this  study 
must,  to  the  greatest  extent  feasible, 
provide  preferences  and  opportimities  to 
Indians  for  training  and  employment  in 
connection  with  the  administration  of 
this  cooperative  agreement:  and  provide 
preference  in  the  award  of  contracts/ 
grants  under  the  cooperative  agreement 
to  Indian  organizations  and  to  Indian- 
owned  economic  enterprises,  as  defined 
hn  section  1452  of  die  Indian  Self- 
Determination  and  Education 
Assistance  Act  References  to  Indians 
and  Indian  organizations  shall  be 
deemed  to  indude  Alaskan  Natives  and 
Alaskan  Native  organizations, 
respectively. 

This  study  entided  "American  Indian 
and  Alaskan  Native  Youth:  Study  of 
Tribal  and  Alaskan  Native  Justice 
Systems"  is  designed  to  respond  fully  to 
the  Congressional  research  mandate, 
and  to  inform  the  development  of 
improved  program  strategies  for  juvenile 
justice  and  delinquency  prevention 
among  Indian  youth. 

n.  Background 

Relatively  littie  research  has  been 
conducted  on  juvenile  justice  and 
delinquency  prevention  practices  among 
the  Indian  nations.  Available  data  sets 
on  Indian  arrests  frequently  do  not 
distinguish  between  juveniles  and 
adults.  Analyses  of  these  data  sets 
suggest  that  the  arrest  rates  for  crimes 
committed  by  Indians  on  or  near  certain 
reservations  are  comparable  to  those  of 
persons  living  in  high  crime,  inner  city 
neighborhoods.  It  should  be  noted, 
however,  that  there  is  substantial 
variance  in  arrest  rates  across  different 
tribes  and  reservations. 

Local,  state,  and  national  level 
statistics  do  not  i»ovide  accurate 
estimates  of  Indian  youth  justice  system 
processing  for  those  offenses  committed 
on  or  near  the  reservations.  This  is  due 
in  part  to  the  lack  of  specification  of 
Indian  status  of  the  youth,  and  the 
exclusion  of  cases  handled  on 
reservations  by  the  tribal  justice 
systems.  In  a  report  entitled,  Children  in 
Federal  Custody:  Assessment  of  Federal 
Policy  and  Practices,  the  researchers 


noted  the  inadequacy  of  recordkeeping 
on:  the  processing  of  juveniles  through 
the  tribal  justice  systems,  the  volume  of 
various  types  of  juvenile  crime  on  the 
reservation,  the  age  or  background  of 
the  child  most  likely  to  have 
involvement  with  the  juvenile  justice 
system,  and  the  length  and  location  of 
confinement. 

Indian  reservation  youth  appear  to  fall 
under  the  purview  of  more  varied 
combinations  of  tribal  local,  state,  and 
Federal  justice  jurisdictions  than  any 
other  category  of  American  youth.  TTie 
evolution  of  justice  system  jurisdictions 
for  tribal  youth  has  been  a  very  lengthy 
and  extremely  complex  process.  Indian 
criminal  law  has  not  historically 
recognized  a  distinction  between  adult 
and  juvenile  offenders.  Furthermore, 
tribal  courts  have  been  restricted  in  the 
handling  of  major  crimes  committed  on 
reservations,  orfenses  committed  by 
non-Indians,  and  offenses  involving  non- 
Indian  victims. 

The  Federal  Coordinating  Council  on 
Juvenile  Justice  and  Delinquency 
Prevention  implemented  a  mandated 
three  phase  study  in  1982  to  gather 
information  on  the  placement  and 
detention  of  Indian  youth.  One 
publication  produced  under  this  study 
was  Children  in  Federal  Custody: 
Native  American  Youth  Study,  Phase  II. 
This  report  examined  tribal  handling  of 
juvenile  offenders,  the  fragmentation  of 
resources,  the  concurrent  jurisdictions, 
and  the  inadequacy  of  available 
facilities  and  services.  A  methodological 
limitation  of  this  study  was  the  fact  only 
41  percent  of  the  128  tribes  contacted 
completed  a  mailed  questionnaire. 
Interviews  conducted  at  48  courts  (14 
Code  of  Federal  Regulations  courts,  33 
tribal  courts,  and  one  court  under  state 
jurisdiction)  resulted  in  far  superior 
participation  rates,  however,  the  field 
researchers  did  report  difficulty  in 
locating  the  necessary  statistics  and 
information.  Based  on  previous 
research,  it  appears  that  many  tribal 
justice  systems  are  ill-equipped  to 
achieve  deinstitutionalization  of  status 
offenders,  separation  of  juvenile 
offenders  from  adults,  removal  of 
juveniles  from  jails  and  lock-ups. 

One  of  the  major  activities  of  this 
research  program  is  to  identify  tribes 
that  perform  law  enforcement  functions 
or  other  justice  functions  for  juveniles 
who  are  accused  of  committing  crimes 
on  or  near  Indian  reservations  or  native 
villages.  The  Secretary  of  the  Interior 
has  designated  approximately  400  tribes 
as  performing  various  law  enforcement 
functions.  Based  on  a  review  of 
information  provided  by  the  Department 
of  the  Interior,  (Federal  Register,  Vol.  53 
No.  170  Thursday,  September  1, 1988) 


we  believe  that  a  subset  of  these  tribes 
will  be  appropriate  for  inclusion  in  this 
study  sample.  For  this  study  it  will  be 
necessary  to  determine:  Which  of  these 
tribes  perform  law  enforcement  or  other 
justice  system  functions  for  juveniles: 
and  under  what  circumstances  juveniles 
are  handled  by  a  tribal  justice  system. 

Non-residential  and  residential 
facilities  and  programs  that  provide 
services  to  juveniles  accused  or 
adjudicated  for  delinquent  or  status 
offenses  by  tribal  justice  systems  must 
be  identified  and  their  funding  sources 
and  level  determined.  It  will  also  be 
necessary  to  determine  whether 
placement  of  juveniles  in  these  facilities 
and  programs  is  consistent  with  the 
Deinstitutionalization,  separation  and 
jail  removal  requirements  of  the  JJDP 
Act. 

In  conducting  the  assessment  of 
programs  and  facilities  for  juveniles 
handled  under  tribal  systems  of  justice, 
attention  should  also  be  focused  on 
identifying  promising  approaches  for 
intervening  with  Indian  and  Alaskan 
Native  juvenile  offenders.  The  literature 
on  Indian  tribal  justice  policies  and 
practices  suggests  that  certain 
reservations  are  implementing 
innovative  prat:tices  to  prevent 
delinquency  and  intervene  more 
effectively  with  juvenile  offenders. 
Reconunendations  for  dissemination  of 
such  program  strategies  should  be 
developed. 

in.  Reseaich  Goals  and  Objectives 

A.  Research  Goals 

This  research  program,  "American 
Indian  and  Alaskan  Native  Youth:  Study 
of  Tribal  and  Alaskan  Native  Justice 
Systems,"  has  the  following  five 
research  goals: 

1.  To  determine  how  American  Indian 
and  Alaskan  Native  youth  are  handled 
under  Indian  and  Alaskan  Native  justice 
systems: 

2.  To  determine  the  resources 
available  to  Indian  and  Alaskan  Native 
justice  systems  for  providing  services  to 
juveniles  accused  of  or  adjudicated  for 
status  and  delinquency  offenses, 
including  community-based  alternatives 
to  incarceration; 

3.  To  determine  the  extent  to  whicn 
Indian  tribes  and  Alaskan  Native 
organizations  have  policies,  procedures 
and  practices  that  are  consistent  with 
the  JJDP  Act  mandates  for 
deinstitutionalization  of  status 
offenders,  separation  from  adults,  and 
jail  removal: 

4.  To  identify  promising  approaches 
for  intervening  with  Indian  and  Alaskan 
Native  juvenile  offenders  including 
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community-based  alternatives  to 
incarceration;  and 

5.  To  prepare,  in  consultation  with 
Indians  and  Alaskan  Natives, 
recommendations  for  improvements  in 
juvenile  justice  practices  under  the 
system  of  justice  administered  by  Indian 
tribes  and  Alaskan  Native 
organizations. 

B.  Objectives 

In  order  to  achieve  the  above  stated 
goals,  the  following  three  objectives 
must  be  met: 

1.  Development  of  a  research  design 
and  strategy  to  identify  and  assess 
(among  Indian  and  Alaskan  Native 
organizations)  Native  justice  system 
policies,  procedures  and  practices  for 
handling  juveniles;  the  resources 
available  to  the  justice  system  for 
juvenile  services  and  programs; 
consistency  of  laws,  polides  and 
procedures  with  Federal  mandates  on 
confinement  of  juveniles;  and  promising 
interventions. 

2.  Implementation  of  the  research 
design  and  collection  of  data  on  Indian 
and  Alaskan  Native  juvenile  justice 
policies,  practices,  available  resources, 
consistency  with  Federal  mandates,  and 
promising  interventions;  and 

3.  Analysis  of  collected  data, 
delineation  of  findings,  preparation  of 
reports  on  the  current  status  of  Indian 
and  Alaskan  Native  juvenile  justice,  and 
recommendations  for  improvements  in 
polides,  procedures,  practices,  and 
dissemination  of  promising 
interventions. 

IV.  Research  Design  and  Program 
Strategy 

OIJDFs  planning  and  program 
development  activities  are  guided  by  a 
framework  that  specifies  four  sequential 
phases  of  program  development: 
Research,  Development,  Demonstration, 
and  Dissemination.  This  framework 
guides  the  decision-making  process 
regarding  the  funding  of  future  stages  of 
theprogram. 

This  program  is  a  research  initiative. 
The  purpose  of  a  research  initiative  is  to 
identify  and  enhance  the  information 
available  on  issues  that  relate  to  the 
administration  of  juvenile  justice  and  to 
the  prevention  of  delinquency  in  the 
United  States.  The  program  will  be 
conducted  in  three  discrete  incremental 
stages: 

(I)  The  research  design  stage,  which 
involves  the  development  of  a  research 
methodology  for  the  assessment  of 
justice  system  handling  of  youth  by 
Indian  tribes  and  Alaskan  Native 
organizations; 

(U)  the  implementation  stage,  in  which 
data  will  be  collected,  processed  and 


prepared  for  analysis  using  the 
meUiodology  developed  in  the  previous 
stage:  and 

(III)  the  data  analysis  and  reporting 
stage,  which  involves  the  analysis  of  the 
data  and  the  preparation  of  reports  that 
summarize  the  results  of  the  study  and 
provide  recommendations  for  improving 
juvenile  justice  policies  and  practices  of 
Indian  tribes  and  Alaskan  Native 
organizations.  All  technical  and  subject 
matter  portions  of  the  program  will  be 
guided  by  recommendations  of  an 
advisory  committee  established 
specifically  for  the  program.  The 
advisory  committee  wiU  provide 
comments  and  recommendations 
regarding  the  strategies  and  activities 
for  this  program.  It  may  be  necessary  to 
change  or  supplement  advisory 
committee  members  for  different  stages 
of  the  program.  However,  the  objective 
will  be  to  select  technical  and  subject 
matter  experts  capable  of  addressing 
issues  related  to  each  of  the  program 
stages. 

The  advisory  committee  members  are 
to  have  combined  expertise  in  the 
following  areas:  Indian  and  Alaskan 
Native  justice  system  and  youth 
services;  research  on  criminal,  juvenile 
justice  and  delinquency  prevention 
issues  among  Indians  and  Alaskan 
Natives;  and  experience  with  large- 
scale,  multi-site  researdL 

Each  stage  of  the  program 
development  process  detailed  below  is 
designed  to  result  in  a  complete  and 
pubUshable  product  (eg:  research 
design),  and  a  dissemination  strategy  to 
inform  the  field  of  the  development  of 
the  program  and  the  residts  and 
products  of  each  stage.  A  dedsion  to 
continue  or  to  terminate  the  program  is 
made  at  the  end  of  each  stage  based  on 
die  availabiUty  of  funds  and  the  quality 
and  utility  of  program  products. 

A.  Stage  I— Research  Design 

The  first  stage  of  the  program  consists 
of  developing  the  research  design.  To 
accomplish  this  task,  the  research  team 
will  convene  a  working  group  of 
individuals  with  the  combined 
necessary  expertise  to  conduct  the 
following  tasks:  articulate  the  critical 
research  issues;  identify  key  research 
questions;  conduct  a  literature  review; 
define  key  terms,  such  as  juvenile 
offenders,  justice  system  agencies  and 
services,  and  community-based 
alternatives  to  incarceration;  construct 
data  collection  instruments;  specify 
plans  for  protection  of  the 
confidentiality  of  data;  develop 
strategies  to  maximize  access  to  data 
sources;  specify  a  sampling  strategy  that 
accounts  for  the  diversify  in  policy, 
practice  and  resources  among  tribes  and 


reservations;  and  develop  data  analysis 
plans.  The  final  product  of  this  stage 
will  be  the  research  design  that  will  be 
used  to  guide  the  implementation  of  the 
research. 

To  inform  the  development  of  this 
research  design,  the  research  team  must 
conduct  a  comprehensive  review  of: 

(1)  Statistical  reports  and  data  bases 
on  the  extent  to  which  Indian  and 
Alaskan  Native  youth  living  on  or  near  a 
reservation  engage  in  delinquent 
behavior  and  are  involved  in  tribal. 
Federal,  State,  and  local  justice  systems: 

(2)  literature  on  the  structure, 
organization  and  jurisdiction  of  tribal 
justice  systems'  handling  of  Indian  and 
Alaskan  Native  youth;  and 

(3)  literature  on  Indian  tribal  and 
Alaska  Native  juvenile  justice  polides, 
practices  and  procedures. 

1.  State  I  Activities 

Applicants  must  describe  how  the 
following  activities  will  be  undertaken: 

a.  Establishment  of  a  project  advisory 
committee; 

b.  Establishment  of  a  working  group; 

c.  Development  of  a  research  desi^ 
plan; 

d.  Review  of  the  bterature; 

e.  Development  of  the  research  design; 

f.  Projed  advisory  committee  review; 
and 

g.  Development  of  a  dissemination 
strategy  to  inform  the  field  of  the  status 
of  the  project 

2.  Stage  I  Products 

The  products  to  be  completed  during 
this  stage  are: 

a.  A  plan  for  developing  the  research 
design  that  indudes: 

(1)  research  objectives; 

(2)  description  of  activities,  including 
an  integrated  time/task  plan;  and 

(3)  staff  assignments. 

b.  A  research  design  that  specifies: 

(1)  objectives; 

(2)  definition  of  key  concepts; 

(3)  strategy  for  operationalizing  and 
measuring  key  concepts; 

(4)  sampling  strategy; 

(5)  preliminary  plans  for  data 
collection; 

(6]  procedures  for  protection  of 
confidentialify  of  data; 
(7)  data  analysis  plans; 

(6)  anticipated  reports; 

(9)  time/task  plan  for  implementation; 
and 

(10)  dissemination  strategy  to  inform 
the  field  of  the  status  of  the  program. 

B.  Stage  II— Data  Collection  and  Data 
Processing 

This  stage  involves  full 
implementation  of  the  data  collection 


plan  using  the  methodology  and 
instruments  developed  in  the  previous 
stage.  The  data  collection  instruments 
should  be  pilot  tested  and  the  project 
advisory  committee  should  review  the 
results  of  the  pilot  tests.  It  is  expected 
that  a  preliminary  report  on  the  results 
of  the  pilot  tests,  including  comments 
from  the  advisory  committee,  will  be 
prepared  and  appropriate  revisions  to 
the  instruments  and  the  overall  research 
design  will  be  made. 

This  stage  also  includes  the 
preparation  of  the  data  for  analysis. 
Data  processing  involves  the 
preparation  and  apphcation  of 
appropriate  data  coding  strategies  and 
entry  of  the  data  into  an  automated  data 
processing  system. 

1.  Stage  II  Activities 

Applicants  must  describe  how  the 
following  activities  will  be  undertaken: 

a.  Preparation  of  a  comprehensive 
data  collection  plan; 

b.  Pilot  tests  of  the  data  collection 
instruments; 

c.  Advisory  committee  review  of  the 
results  of  the  pilot  tests  and  appropriate 
adjustments  to  methodology  and/or 
instruments; 

d.  Data  collection; 

e.  Data  processing;  and 

f.  Preparation  of  a  data  file  for 
analysis. 

2.  State  II  Products 

The  major  products  to  be  completed 
during  this  stage  are: 

a.  Comprehensive  data  collection 
plan,  including  a  detailed  data  collection 
protocol; 

b.  Report  on  results  from  pilot  tests  of 
data  collection  instruments  and  final 
instruments; 

c.  Data  tape  prepared  for  analysis,  to 
include  all  necessary  documentation; 
and 

d.  Dissemination  strategy  to  inform 
the  field  of  the  status  of  the  program. 

C  Stage  III— Data  Analysis  and 
Reporting 

The  final  stage  of  this  initiative  will 
involve  the  analysis  of  the  data 
collected  and  the  preparation  of  reports. 
The  description  of  the  study  and 
summary  of  the  results  to  be  used  by 
OJJDP  in  preparing  a  report  to  Congress 
must  be  submitted  to  OJjDP  no  later 
than  September  30. 1991.  Applicants 
should  outiine  a  set  of  reports  that  will 
conunimicate  the  results  to  a  variefy  of 
audiences  including  policy  makers, 
practitioners,  and  researchers  in  the 
juvenile  justice  system.  These  reports 
should  describe  the  study,  summarize 
the  results,  and  provide 
recommendations  for  improvements  in 
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justice  system  handling  of  youth  by 
Indian  tribes  and  Alaskan  Native 
organizations. 

A  critical  component  of  Stage  ill  is  the 
development  of  recommendations  for 
policies,  practices,  and  resource 
allocation  and  utilization.  Development 
of  useful  recommendations  will  require 
the  researcher  to  demonstrate  an 
awareness  of  the  diversify  of  the  Indian 
tribes  and  Alaskan  Native  practices  and 
resources,  and  a  sensitivity  to  the 
current  movement  for  increased  levels 
of  self-determination  among  Native 
Americans. 

The  research  team  should  work  in 
consultation  with  tribal  and  Alaskan 
Native  representatives  to  identify  and 
prioritize  recommended  changes  in 
current  programs  and  practices. 
Recommendations  for  changes  should 
include  an  explanation  of  what  the 
recommended  change  would  involve  in 
terms  of  any  associated  need  for 
reallocation  of  resources,  including 
financial,  personnel,  facilities,  and 
services;  modification  of  existing  tribal. 
Federal,  State  and  local  policies  and 
procedures;  amendment  of  current 
tribal  Federal,  State,  and  local  laws; 
and  provision  of  program  development, 
evaluation,  training  and  technical 
assistance  services. 

Considerable  attention  should  be 
placed  on  identifying  promising 
delinquency  prevention,  intervention, 
and  communify-based  alternative 
program  approaches  which  have  been 
designed  and  operationalized  by  Indian 
tribal  and  Alaskan  Native  organizations. 
The  suitability  of  such  approaches  for 
program  replication  at  additional  sites 
or  for  incorporation  into  a 
comprehensive  service  dehvery  network 
should  be  assessed,  in  close 
consultation  with  the  leadership  of  the 
Indian  nations. 

1.  Stage  III  Activities 

Applicants  must  describe  how  the 
following  major  activities  will  be 
undertaken: 

a.  Preparation  of  a  plan  for  report 
development  and  dissemination: 

b.  Analysis  of  data; 

c.  Preparation  of  draft  reports  on 
analyses  related  to  the  research  goals 
and  objectives,  in  consultation  with 
representatives  of  Indian  tribes  and 
Native  American  organizations; 

d.  Project  advisory  committee  review 
of  analysis  and  draft  reports;  and 

e.  Preparation  of  final  reports  on 
current  justice  system  handling  of  youth 
by  Indian  tribal  and  Alaskan  Native 
organizations  that  include 
recommendations  for  poUcy  and 
program  development. 


2.  Stage  III  Products 

The  products  to  be  completed  under 
this  stage  are: 

a.  Plan  for  data  analysis  and 
preparation  of  reports,  that  includes 
identification  of  the  purpose  and 
audience  for  each  report; 

b.  Draft  reports; 

c.  Final  reports;  and 

d.  Dissemination  Strategy  to  inform 
the  field  of  the  results  of  the  program. 

V.  Dollar  Amount  and  Duration 

Up  to  $740,000  has  been  allocated  for 
the  initial  award.  One  cooperative 
agreement  will  be  awarded 
competitively,  with  an  initial  i'udget 
period  of  fifteen  (15)  months.  This 
research  program  will  consist  of  three 
stages  (Stage  I — Research  Design;  Stage 
n — Data  Collection  and  Data 
Processing:  and  Stage  ID — Data 
Analysis  and  Reporting).  The  initial 
award  will  provide  support  for  the 
completion  of  Stage  I,  and 
implementation  of  a  major  portion  of 
Stage  II.  One  or  more  noncompeting 
continuation  awards  will  be  considc-red 
to  complete  Stage  II  and  to  conduct 
Stage  III  during  the  remaining  twelve 
(12)  month  budget  period.  The  project  is 
scheduled  to  commence  in  September  of 
1989,  and  the  entire  project  period  is  an 
estimated  twenfy-seven  (27)  months. 
Noncompetitive  continuation  awards  for 
the  additional  budget  periods  may  be 
withheld  for  justifiable  reasons,  fhcy 
include:  (1)  The  results  of  initial  stages 
do  not  justify  further  program  activity; 
(2)  the  recipient  is  delinquent  in 
submitting  required  reports:  (3)  adequate 
grantor  agency  funds  are  not  available 
to  support  the  project  (4)  the  recipient 
has  failed  to  show  satisfactory  progress 
in  achieving  the  objectives  of  the  project 
or  otherwise  failed  to  meet  the  terms 
and  conditions  of  the  award:  (5)  a 
recipient's  management  practices  have 
failed  to  provide  adequate  stewardship 
of  grantor  agency  funds:  (6)  outstanding 
audit  exceptions  have  not  been  cleared: 
and  (7)  any  other  reason  that  would 
indicate  continued  funding  would  not  be 
in  the  best  interest  of  the  Government. 

VI.  Eligibilify  Requirements 

Applications  are  invited  from  public 
and  private  agencies,  organizations, 
educational  institutions,  or 
combinations  thereof.  In  order  to 
expand  the  pool  of  eligible  candidates, 
applications  will  be  accepted  from  for- 
profit  organizations  provided  they  agree 
to  waive  any  profit  or  fee  and  accept 
only  allowable  costs. 

Applications  may  be  submitted  by  a 
single  organization  or  through  a  co- 
applicant  process.  Applicant 
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organizations  choosing  to  submit  joint 
proposals  with  other  eligible 
organizations  may  do  to  as  kmg  as  one 
organization  is  designated  in  the 
appUcation  as  the  applicant  and  any  co- 
applicants  are  designated  as  such. 
Further  discussion  of  oo-apptkants  is 
provided  under  Sectkn  VU — 
Application  Requirements. 

Applicants  must  denunstnte  that 
they  have:  pritv  experience  in  the  design 
and  implenentation  of  large  scale, 
multiple  site  research;  knowledge  of 
Indian  tribal  and  Alaskan  Native  issues: 
and  knowledge  of  iovenile  justice  and 
delinquency  prevention  pro^'ams, 
policies,  and  resources.  In  the  case  of 
co-applicants,  the  organizations  must 
jointly  demonstrate  die  above  areas  of 
experience  and  knowledge. 

The  appboants  mnat  mo  demonstrate 
that  they  have  the  sianagement  and 
Hnancial  capability  to  eSectivdy 
impleoient  a  project  of  this  size  and 
scope.  Applicants  who  ful  to 
demonstrate  that  they  have  the 
capability  to  Manage  this  program  will 
be  ineligibie  for  fandiag  consideratioa. 

Vn.  Apiriicathm  Requiremants 

All  applicants  must  submit  a 
completed  Applicatioa  lot  Federal 
Assistance  (Standard  Form  424). 
including  a  pra^aoa  aarrative.  a 
detailed  budfet  and  budget  aarrstive. 
All  applicjiioiis  must  include  the 
information  outlined  in  this  section  of 
the  soUcitation  (Section  VU)  ia  Part  IV. 
Program  Narrative  of  the  application 
(SF-424). 

fai  accordance  with  Executive  Order 
12549. 28  CFR  67.5ia  applicants  must 
also  provide  a  certification  that  they 
have  not  been  debarred  (voltmtarily  or 
involuntarily)  from  the  receipt  of  Federal 
funds.  Form  4662/2,  tvfaich  will  be 
supplied  with  the  application 
information  package,  must  be  submitted 
with  the  applicatioa 

Additionally,  applicants  must  also 
provide  a  Certification  Regarding  Drug- 
Free  Workplace  Requirements  which 
meets  the  requirements  of  the  Drug  Free 
Workplace  Act  of  1988  (Pub.  L  l«>-6ga 
Title  V.  Subtitle  D).  Form  4061/3.  which 
will  be  supplied  with  the  application 
information  package,  must  be  submitted 
with  the  application. 

In  submitting  applications  that 
contain  more  than  one  organization,  the 
relationships  among  the  parties  must  be 
set  forth  in  the  application.  As  a  general 
rule,  organizations  that  describe  their 
working  relationship  in  the  development 
of  products  and  the  delivery  of  services 
as  primarily  cooperative  or 
collaborative  in  nature  will  be 
considered  co-applicants.  In  the  event  of 
a  co-applicant  submission,  one  co- 


applicant  must  be  designated  as  the 
payee  to  receive  and  disburse  project 
funds  and  be  responsible  for  the 
supervision  and  coordination  of  the 
activities  of  the  other  co-applicant 
Under  this  arrangement,  each 
organization  woudd  a^^e  to  be  jointly 
and  severally  respon^ble  for  all  project 
funds  and  services.  Each  co-applicant 
must  sign  the  SF-424  and  indicate  their 
acceptance  of  the  conditions  of  joint  and 
several  responsibility  with  the  other  co- 
applicant 

Applications  that  include  oon- 
competitive  contracts  for  the  provision 
of  specific  services  must  include  a  sole 
source  justification  for  any  procurement 
in  excess  of  $10,00a  The  foUowing 
information  must  he  included  in  the 
application: 

A.  A  Statement  of  the  Problem  to  be 
Addressed— Applicanta  must  include 
the  review  of  the  literature  and  a 
discussion  of  the  potential  contribution 
of  this  research  to  the  field. 

B.  Program  Goals  and  Obfectives — ^A 
succinct  statement  of  the  applicant's 
understanding  of  the  goals  and 
objectives  of  the  prapaaa  must  be 
included,  and  specification  of  key 
research  questions  to  be  addressed. 

C.  BesMTcb  Deeigtt  and  Strategy— 
Applicants  must  describe  the  proposed 
approach  for  adueviag  the  goals  and 
objectives  of  the  research  pro-am. 
Applicants  must  include  a  detailed 
discussion  of  bow  each  of  the  activities 
in  the  three  stages  of  the  pro-am  «vill 
be  acoompiished.  including  a  detailed 
discussion  of  the  process  kit  product 
preparation. 

D.  Products — Applicants  must 
concisely  describe  the  interim  and  final 
products  of  each  stage  of  the  program, 
and  must  address  the  purpose,  audience, 
and  usefulness  to  the  field  of  each 
product. 

E.  Program  Implementation  Plan — 
Applicants  must  prepare  a  plan  that 
outlines  the  major  activities  involved  in 
implementing  the  program,  describe  how 
they  will  allocate  available  resources  to 
implement  the  program,  and  how  the 
program  will  be  managed. 

The  plan  must  include  an  annotated 
organizational  chart  depicting  the  roles 
and  describing  the  responsibilities  of 
key  organizational/functional 
components,  and  resumes  of  key 
personnel  responsible  for  managing  and 
implementing  the  program.  Applicants 
must  present  detailed  position 
descriptions,  qualifications,  and 
selection  criteria  for  each  position. 
Applicants  should  provide 
recommendations  for  project  advisory 
committee  and  working  group  members. 
This  documentatioQ  aad  individual 


resumes  may  be  submitted  as 
appendices  to  the  application. 

F.  Time-Task  Plan — Applicants  must 
develop  a  time-task  plan  for  the  twenty- 
seven  (27)  month  profect  period,  cleariy 
identifying  major  milestanes  and 
products.  This  mast  indude  designation 
of  <Hganizatiaiial  responsibility  and  a 
schedule  for  the  con^jletian  of  die 
activities  and  prodacts  identified  m 
Section  IV.  Please  note  diet  die  study 
description  and  sunatary  of  the  results 
to  be  used  in  preparing  a  report  for 
Congress  must  be  sabarilted  to  OlfDP  no 
later  than  September  90. 1991. 

G.  OrgaaixatiaD  Capability — 
ApfdicantB  must  demonstrate  that  they 
are  eligiUe  to  compete  far  this 
cooperative  agreement  on  the  basis  of 
the  eligibility  criteria  established  in 
Section  VI  of  this  solicitation. 
Applicants  nnist  concisely  describe  theii 
orgamzatioaal  experience  with  respect 
to  the  eligitrility  criteria  specified  in 
Section  VI  above.  Applicants  must 
demonstrate  how  their  organizational 
experience  and  capabilities  will  enable 
them  to  adriere  the  goals  and  objectrves 
of  tiiie  initiative.  Applicants  are  invited 
to  append  one  example  of  prior  work 
products  of  a  similar  nature  to  dieir 
application. 

Applicants  must  describe  how  their 
organization  plans  to  fulfill  the 
requirements  of  section  7(b)  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  which  were 
previously  described  in  section  I  of  this 
program  announcement. 

Apjdicants  must  demonstrate  that 
their  organization  has  or  can  establish 
fiscal  controls  and  accounting 
procedures  that  assure  Federal  funds 
available  under  this  agreement  are 
disbursed  and  accounted  for  properly. 
Applicants  who  have  not  previously 
received  Federal  funds  will  be  asked  to 
submit  a  copy  of  the  Office  of  Justice 
Programs  (OP)  Accounting  System  and 
Financial  Capability  Questionnaire  (OJP 
Form  7120/1).  Copies  of  the  foiro  will  be 
provided  in  the  application  kit  and  mast 
be  prepared  and  submitted  along  with 
the  application.  Other  applicants  may  be 
requested  to  submit  this  form.  All 
questions  are  to  be  answered  regardless 
of  infilructions  (Section  CI3.  note).  "Hie 
CPA  certification  is  required  only  of 
those  applicants  who  have  not 
previously  received  Federal  funding. 

H.  Program  Budget — ^Applicants  shall 
provide  a  fifteen  (15)  month  budget  with 
a  detailed  justification  for  all  costs, 
including  tlw  basis  for  computatioD  of 
these  costs.  Applicants  must  also 
include  a  well  justified  bodget  estimate 
to  cover  costs  for  the  remaining  twelve 
(12)  aontiis  of  (he  pro^aoi  period. 


Applications  submitted  by  oo-applicants 
and/or  those  containing  contract(s)  must 
include  detaUed  budgete  for  each 
organization's  expenses.  The  budget 
must  include  funds  to  stq>port  the 
activities  of  the  project  advisory 
committee  and  working  group. 

Vm.  Procedures  and  Criteria  for 
Selection 

In  general,  all  applications  received 
will  be  reviewed  in  terms  of  their 
responsiveness  to  this  solicitation  and 
die  specific  program  application 
requirements  set  forth  in  Section  VII. 
Applications  will  be  evaluated  by  a  (>eer 
review  panel  according  to  the  OJJDP 
Competition  and  Peer  Review  Policy,  28 
CFR  Part  34,  Subpart  B,  published 
August  2, 1985,  at  50  FR  31368-31367. 
Site  visits  may  be  conducted  by  peer 
review  panelists  and/or  OJPP  staff  to 
verify  information  provided  by  the 
applicant(8)  ranked  through  peer  review 
as  best  qualified  for  further 
consideration. 

Specifically,  applications  will  be  rated 
according  to  the  following  criteria  and 
point  values  (weights): 

A.  The  Problem  to  be  Addressed  by  the 
Project  is  Clearly  Stated 

This  criterion  includes  a  clear, 
concise,  well  justified  statement  of  the 
problem,  and  evidence  of  knowledge  of 
relevant  literature.  The  applicant 
demonstrates  a  sensitivity  to  the  need  to 
apply  research  findings  to  problem- 
solving  to  advance  policies,  practices 
and  procedures.  (10  Points) 

B.  The  Objectives  of  the  Proposed 
Project  are  Clearly  Defined 

This  criterion  includes  a  succinct 
statement  of  the  goals  and  objectives  of 
the  project,  with  specification  of  the 
research  questions  to  be  addressed.  (10 
Points.) 

C.  The  Project  Design  is  Sound  and 
Contains  Program  Elements  Directly 
Linked  to  the  Achievement  of  Project 
Objectives 

This  criterion  includes — 
appropriateness  and  technical  adequacy 
of  the  approach  to  the  activities  and 
products  of  each  stage  of  the  program 
for  meeting  the  goals  and  objectives; 
and  potential  utility  of  proposed 
products.  (30  Points) 

D.  The  Project  Management  Structure  is 
Adequate  to  the  Successful  Conduct  of 
the  Project  (Total  30  Points.) 

This  criterion  includes: 

(1)  Adequacy  and  appropriateness  of 
the  project  management  stioicture  and 
activities  specified  in  the  project 
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hnplementatioB  plan,  and  the  feasibility 
of  the  time-task  plan.  (15  Potato) 
(2)  The  qualifications  of  staff 
identified  to  manage  and  implement  the 
program  including  research  team  staffs 
project  advisory  committee  members, 
and  woridng  group  members.  This 
criterion  also  includes  the  clarity  and 
ai^Hoprtateness  of  position  descriptions, 
required  qualifications  and  selection 
criteria  relative  to  the  spedfic  functions 
set  out  in  die  project  implementation 
plan.  (15  Pointo) 

E.  Organizational  Capability  is 
Demonstrated  at  a  Level  Sufficient  to 
Successfully  Support  the  Project 

This  criterion  includes  the  extent  and 
quality  of  organizational  experience  in 
die  development  delivery  and 
coordination  of  large,  multi-site  reseaitih 
programs.  It  also  applies  to  the  extent  to 
which  an  organization  complies  with  the 
requiremento  of  section  7(b)  of  the 
Indian  Self-Oetermination  and 
Education  Assistance  Act.  (10  Points) 

F.  Budgeted  Costs  are  Reasonable, 
Allowable,  and  Cost  Effective  for  the 
Activities  Proposed  to  be  Undertaken 

This  criterion  includes  completeness, 
reasonableness,  appropriateness  and 
cost-effectiveness  of  the  proposed  costs, 
in  relationship  to  the  proposed  strategy 
and  tasks  to  be  accomplished.  (10 
Points) 

Applications  will  be  evaluated  by  a 
peer  review  panel.  The  results  of  peer 
review  will  be  a  relative  aggregate 
ranking  of  applications  in  the  form  of 
"Summary  of  Ratings."  These  will  be 
based  on  numerical  values  assigned  by 
indvidual  peer  reviewers.  Peer  review 
recommendations,  in  conjunction  with 
the  results  of  internal  review  and  any 
necessary  supplementary  reviews,  will 
assist  the  Administrator  in  considering 
competing  applications  and  in  selection 
of  the  application  for  funding.  The  final 
award  decision  will  be  made  by  the 
OJJDP  Adminish-ator. 

IX.  Submission  Requirements 

Applicants  must  submit  the  original 
signed  application  and  three  copies  to 
OJJDP.  "Ilie  necessary  forms  for 
applications  (Standard  Form  424)  will  be 
provided  upon  request 

Applications  must  be  received  by  mail 
or  hand  delivered  to  the  OJJDP  by  5:00 
p.m.  on  July  7. 1989.  Those  applications 
sent  by  mail  should  be  addressed  to: 
Research  and  Program  Development 
Division,  National  Institute  for  Juvenile 
Justice  and  Delinquency  Prevention, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Room  784, 633 
Indiana  Avenue  NW..  Washington,  DC 
20531.  Hand  delivered  applications  must 


be  taken  to  Room  784,  633  Indiana 
Avenue  NW..  Washington.  DC  between 
the  hours  of  8KX)  a.m.  and  5:00  pjn. 
except  Saturdays.  Sundays  or  Federal 
holidays. 

The  OJJDP  Mrill  notify  appUcanto  in 
writing  of  the  receipt  of  their 
application.  Subsequently,  applicants 
will  be  notified  by  letter  as  to  the 
dedsion  made  regarding  whether  their 
submission  will  be  recommended  for 
funding. 

Organizations  that  plan  to  respond  to 
this  announcement  are  requested  to 
submit  written  notification  of  their 
intent  to  apply  to  NIJJDP/OJJDP.  The 
submission  of  this  notification  is 
optional. 

X.  QvU  Righto  Compliance 

A.  All  redpiento  of  OJPP  assistance 
induding  any  contractors,  must  comply 
with  the  non-discrimination 
requiremento  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended:  Tide  VI  of  the  Civil  Righto  Act 
of  1964:  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended;  Tide  IX  of  die 
Education  Amendmento  of  1972;  the  Age 
Discrimination  Act  of  1975;  and  the 
Department  of  Justice  Non- 
Discrimination  Regulations  (28  CFR  Part 
42.  Subparts  C  D,  E,  and  G). 

B.  In  the  event  a  Federal  or  State  court 
or  Federal  or  State  administrative 
agency  makes  a  finding  of 
discrimination  after  a  due  process 
hearing  on  the  grounds  of  race,  color, 
religion,  national  origin  or  sex  against  a 
recipient  of  funds,  the  recipient  will 
forward  a  copy  of  the  finding  to  the 
Office  of  Civil  Rights  CompUance 
(OCRC)  of  die  Office  of  Justice 
Programs. 

C.  Applicants  shall  maintain  such 
records  and  submit  to  the  OJJDP  upon 
request  timely,  complete  and  accurate 
data  establishing  the  fact  that  no  person 
or  persons  will  be  or  have  been  denied 
or  prohibited  from  participation  in 
benefits  of,  or  denied  or  prohibited  from 
obtaining  employment  in  connection 
with,  any  program  activity  funded  in 
whole  or  in  part  with  funds  made 
available  imder  this  program  because  of 
their  race,  national  origin,  sex,  religion, 
handicap  or  age.  In  the  case  of  any 
program  under  which  a  primary 
financial  assistance  to  any  other 
recipient  of  Federal  funds  extends 
financial  assistance  to  any  other 
recipient  or  contracts  with  any  other 
peraon(8)  or  group(s),  such  other 
recipient  per8on(s}  or  group(s]  shall  also 
submit  such  compliance  reports  to  the 
primary  redpient  as  may  be  necessary 
to  enable  the  primary  redpient  to  assure 
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its  civil  rights  compliance  obligations 
under  any  award. 

XI.  RerarancM 

Community  Research  Center  of  the 
Unlver«ity.of  Illinois  at  Urt>ana- 
Champaign,  Children  in  Federal  Custody: 
Aaietament  of  Federal  Policy  and 

.  Practice:  Report  to  the  OfHce  of  Juvenile 
Justice  and  Delinquency  Prevention.  U.S. 
Department  of  Justice.  1984. 

French.  L,  ed.  Indians  and  Criminal  Justice. 
Totowa,  New  Jersey:  Allanheld.  Osmun 
and  Company  Publishers.  Inc..  1982. 

Harper,  H..  Pembertoa  A.,  and  Harper,  D. 
Alternative  Approach  to  Reservation  Youth 


Problems.  Final  report  on  the  Leech  Lake 
Reservation  Youth  Center  submitted  to  the 
OfTice  of  Juvenile  Justice  and  Delinquency 
Prevention,  U.S.  Department  of  Justice, 
1974. 

Klckingbird,  K.  "  'In  our  image  .  .  .,  after  our 
likeness:'  the  drive  for  the  assimilation  of 
Indian  court  systems."  The  American 
Criminal  Law  Review,  Volume  13,  Number 
4,  Spring  1976,  pp.  675-700. 

U.S.  Department  of  Interior.  Bureau  of  Indian 
Affairs  "Indian  tribes  performing  law 
enforcement  functions."  In  the  Federal 
Register,  Volume  53,  Number  170, 
September  1, 1988,  pp.  33867-33877. 


Vetter,  L,  Tallakson.  J.,  and  Colosimo,  E. 
Children  in  Federal  Custody:  Native 
American  Youth  Study,  Phase  II.  Report  to 
the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  U.S.  Department 
of  Justice.  1984. 

Date:  May  17. 1989. 
Terrence  Donahue, 

Acting  Administrator,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
[FR  Doc.  89-12290  Filed  5-22-89:  8:45  am] 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  5984  of  May  22,  1989 

National  Digestive  Disease  Awareness  Month,  1989 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

An  estimated  20  million  Americans  suffer  from  chronic  digestive  diseases,  and 
more  Americans  are  hospitalized  for  these  diseases  than  for  any  other  type  of 
illness.  The  total  social  and  economic  impact  of  digestive  diseases  is  thus 
enormous,  affecting  half  of  all  Americans  at  some  time  during  their  lives  and 
costing  the  Nation  nearly  $50  billion  each  year.  In  addition  to  the  immeasur- 
able pain,  discomfort,  and  personal  distress  they  inflict  upon  their  victims, 
digestive  diseases  rank  third  among  illnesses  in  total  cost  in  the  United  States. 
These  diseases  are  responsible  for  almost  15  percent  of  all  admissions  to 
general  hospitals  and  for  25  percent  of  all  surgical  procedures. 

Medical  science  has  made  important  advances  in  the  field  of  digestive  dis- 
eases research  in  recent  years.  Recognizing  the  widespread  impact  of  diges- 
tive diseases  and  the  dire  need  for  research  in  this  field,  many  governmental, 
health  care,  scientific,  and  voluntary  organizations  have  committed  them- 
selves to  increasing  public  awareness  and  understanding  of  gastrointestinal 
diseases. 

In  recognition  of  their  important  efforts  to  combat  digestive  diseases,  the 
Congress,  by  House  Joint  Resolution  170,  has  designated  the  month  of  May 
1989  as  "National  Digestive  Disease  Awareness  Month"  and  has  authorized 
and  requested  the  President  to.  issue  a  proclamation  in  observance  of  this 
event. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  month  of  May  1989  as  National  Digestive 
Disease  Awareness  Month.  I  urge  all  government  agencies  and  the  people  of 
the  United  States,  as  well  as  educational,  philanthropic,  scientific,  medical, 
and  health  care  organizations  and  professionals,  to  participate  in  appropriate 
ceremonies  to  encourage  further  research  into  the  causes  and  cures  of  all 
types  of  digestive  diseases. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-second  day 
of  May,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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Prodamatioa  59ft5  of  May  22,  1969 

Prayer  for  Peace,  Memorial  Day,  1989 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

On  Memorial  Day,  we  pause  to  remember  and  to  pray  for  those  Americans 
who  died  while  defending  the  peace  and  freedom  we  enjoy  every  day  of  the 
year.  On  this  day,  we  recall  with  solemn  pride  the  places  where  these 
departed  heroes  made  their  final  stand  for  the  cause  of  human  rights  and 
individual  liberty — the  Argonne,  Omaha  Beach,  PorV  Chop  Hill,  and  a  hundred 
rice  paddies  and  jungles  in  Vietnam. 

We  also  recall  the  heroes  who  have  perished  in  more  recent  times,  such  as  the 
soldiers  who  liberated  Grenada  and  the  Marines  who  fell  to  terrorist  attacks 
in  Beirut  and  other  cities  around  the  world.  With  the  tragic  loss  still  fresh  in 
our  minds,  we  remember  the  men  of  turret  number  two  aboard  the  USS 
IOWA,  the  six  sailors  on  the  USS  WHITE  PLAINS,  and  the  two  crewmen  on 
the  USS  AMERICA  who  were  recently  killed  in  the  line  of  duty.  Like  the  brave 
and  selfless  Americans  who  have  gone  before  them,  these  young  men  were 
willing  to  put  themselves  in  harm's  way  to  protect  our  national  security. 

Across  the  country,  Americans  are  participating  in  special  ceremonies  or 
pausing  privately  to  pray  for  those  who  died  while  serving  this  great  Nation. 
Some  of  us  had  close  personal  ties  to  the  men  and  women  we  honor  today;  all 
of  us  are  bound  to  them  by  a  lasting  debt  of  gratitude. 

Today,  we  continue  the  Memorial  Day  tradition  of  expressing  our  appreciation 
for  the  veterans  who  died  for  a  cause  they  considered  more  important  than  life 
itself.  They  did  not  serve  in  order  to  die;  they  served  so  that  others  might 
dwell  in  freedom.  These  veterans  defended  the  lives  of  innocent  people  and 
helped  to  preserve  a  way  of  life — one  that  cherishes  and  protects  the  God- 
given  rights  of  all.  Their  time  on  earth  was  well  spent. 

On  Memorial  Day,  we  give  thanks  for  the  great  blessings  of  freedom  and 
peace  and  for  the  generations  of  Americans  who  have  won  them  for  us.  We 
also  pray  for  the  same  strength  and  moral  resolve  demonstrated  by  these 
hallowed  veterans,  as  well  as  for  the  true  and  lasting  peace  found  in  a  world 
where  liberty  and  justice  prevail. 

In  respect  and  recognition  of  those  Americans  to  whom  we  pay  tribute  today, 
the  Congress,  by  a  joint  resolution  approv*  d  on  May  11, 1950  (64  Stat.  158),  has 
requested  the  President  to  issue  a  proclar^ation  calling  upon  the  people  of  the 
United  States  to  observe  each  Memorial  ^ay  as  a  day  of  prayer  for  permanent 
peace  and  designating  a  period  on  that  day  when  the  people  of  the  United 
States  might  unite  in  prayer. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  designate  Memorial  Day,  May  29, 1989,  as  a  day  of  prayer 
for  permanent  peace,  and  I  designate  the  hour  begmning  in  each  locality  at  11 
o'clock  in  the  morning  of  that  day  as  a  time  to  unite  in  prayer.  I  urge  the  press, 
radio,  television,  and  all  other  information  media  to  cooperate  in  this  observ- 
ance. 

I  also  direct  all  appropriate  Federal  officials  and  request  the  Governors  of  the 
several  States  and  the  Commonwealth  of  Puerto  Rico,  and  the  appropriate 
officials  of  all  units  of  government,  to  direct  that  the  flag  be  flown  at  half-staff 


22408        Federal  Register  /  Vol.  54.  No.  99  /  Wednesday.  May  24.  1989  /  Presidential  Documentg 


22409 


until  noon  during  this  Memorial  Day  on  all  buildings,  grounds,  and  naval 
vessels  throughout  the  United  States  and  in  all  areas  under  its  jurisdiction  and 
control,  and  I  request  the  people  of  the  United  States  to  display  the  flag  at 
half-staff  from  their  homes  on  this  day  for  the  customary  forenoon  period. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-second  day 
of  May,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  'regulatory  docuwiento  havir>g , 
general  applicability  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Reguiatiorts,  which  is 
pubfished  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  ttw  SuperinterKJenl  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  .REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRtCtiLTURE 

Agricutturai  Marketing  Service 

7  CFR  Parts  ».  56,  and  70 
[Docket  No.  PY-89-002I 

increase  in  Fees  and  Cimrges 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  rule  revises  the  charges 
for  Federal  voluntary  egg  products 
inspection;  vohintary  egg,  poultry,  and 
rabbit  grading:  and  labwatory  services. 
These  charges  are  increased  to  reflect 
higher  costs  associated  with  these 
programs  due  to  the  4.1-percenf  increase 
in  salaries  of  Federal  employees 
allocated  by  Congress  under  the  Federal 
Pay  ComparabiHty  Act  of  1970,  salary 
increases  of  State  employees 
cooperatively  utilized  in  administering 
the  programs,  and  other  increased 
Agency  costs. 

EFFECTIVE  DATE:  June  1. 1988. 
FOR  FURTHER  INFORMATION  COKTACT: 
Janice  L  Lockard,  202-447-3506. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  USDA 
procedures  established  in  Departmental 
Regulation  1512-1  implementing 
Executive  Order  12291.  It  has  been 
classified  "non-major"  as  it  does  not 
meet  the  criteria  contained  therein  for 
major  regulatory  actions. 

The  Administrator,  Agricultural 
Marketing  Service  (AMS),  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  by  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.\  because  (i)  the  fees 
and  charges  merely  reflect,  on  a  cost- 
per-unit-graded/inspected  basis,  a 
minimal  increase  in  the  costs  currently 
borne  by  those  entities  utilizing  the 
services;  and  (ii)  competitive  effects  are 


c^set  under  the  major  voluntary 
programs  (resident  shell  egg  and  poultry 
grading)  through  administrative  charges 
based  on  the  volume  of  prodnct  handled; 
i.e.,  the  cost  to  users  increases  in 
proportion  to  increased  volume. 

Each  fiscal  year,  the  fees  for  services 
rendered  to  operators  of  official  poultry, 
rabbit,  shell  egg.  and  egg  products  plants 
by  the  AMS  are  reviewed.  A  cost 
analysis  is  performed  to  determine  if 
such  fees  are  adequate  to  recover  the 
cost  of  providing  the  services.  The  fees 
are  determined  by  the  employee's  salary 
and  fringe  benefits,  cost  of  supervision, 
travel,  and  other  overhead  and 
administrative  costs. 

The  Agricultural  Marketing  Act  of 
1946,  as  amended,  provides  for  the 
collection  of  fees  approximately  equal  to 
the  cost  of  providing  voluntary  egg 
products  inspection;  voluntary  egg, 
poultry,  and  rabbit  grading;  and 
laboratory  services. 

The  last  fee  increase  was  effective  on 
May  1. 1967.  Since  then.  Federal 
employees'  salaries  have  increased  by 
about  6  percent,  including  a  4.1-percent 
increase  in  salaries  beginning  in  January 
1989.  Alsa  health  benefits  are  up  28 
percent,  and  salaries  of  federally 
licensed  State  employees  have 
increased  by  about  9  percent 
Additionally,  the  costs  for  workers' 
compensation  increased  IS  percent 

With  the  exception  of  salary  increases 
for  federally  licensed  State  graders, 
costs  of  supervision  and  other  overhead 
and  administrative  costs  have  also 
increased  for  the  reasons  described 
above.  These  costs  are  covered  by  an 
administrative  service  charge  assessed 
on  each  case  of  shell  eggs  and  each 
pound  of  poultry  handled  in  plants  using 
resident  grading  service.  In  1987,  these 
rates  were  established  at  $.026  per  case 
of  shell  eggs  and  $.00026  per  pound  of 
poultry.  These  rates  are  changed  to  $.027 
and^$.000Z7,  respectively.  Also,  these 
charges  were  set  at  a  minimum  of  $130 
and  maximum  of  $1,300  per  billing 
period  for  each  official  plant.  These 
amounts  are  changed  to  $135  and  $1,350, 
respectively. 

Overall,  resident  fees  and  charges  will 
be  increased  about  10  percent. 

Due  to  the  situations  described  above, 
the  hourly  rate  for  nonresident 
voluntary  grading  and  inspection  service 
is  increased  from  $23.20  to  $24.12. 
Likewise,  the  rate  for  such  services 
performed  on  Saturdays,  Sundays,  or 


holidays  is  increased  from  $24.92  each 
to  $25.92.  The  hourly  rate  for  laboratory 
analyses  for  other  than  individual  tests 
is  increased  from  $29.32  to  $30.52,  and 
the  fees  for  individual  tests  are 
increased  approximately  4  percent. 
Administrative  chf  rges  ftM-  the  resident 
voluntary  rabbit  grading  and  egg 
products  inspection  programs  and 
nonresident  voluntary  continuous 
poultry  and  egg  grading  programs 
continue  to  be  based  on  25  percent  of 
the  grader's  or  inspector's  total  salary 
costs.  The  minimum  charge  per  billing 
period  for  these  programs  is  increased 
from  $130  to  $135  per  official  plant 

Based  on  an  analysis  of  costs  to 
provide  these  services,  a  proposed  rule 
to  increase  the  fees  for  certain  grading 
and  inspection  services  for  eggs,  poultry, 
and  rabbits  was  published  in  the 
Federal  Register  (54  FR  11541]  on  March 
21, 1989.  Comments  on  the  proposed  rule 
were  solicited  from  interested  parties 
urtil  April  20, 1989.  No  comments  were 
received.  Therefore,  the  amendments 
are  promulgated  as  proposed. 

Information  collection  requirements 
and  recordkeeping  provisons  contained 
in  7  CFR  Parts  55,  56.  and  70  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  U.S.C.  Chapter  35, 
and  7  CFR  Part  55  has  been  assigned 
OMB  No.  0581-0146;  and  7  CFR  Part  56 
has  been  assigned  OMB  No.  0581-0128; 
and  7  CFR  Part  70  has  been  assigned 
OMB  No.  0581-0127. 

Pursuant  to  the  provisions  of  5  U.S.C. 
553,  good  cause  is  found  for  making  this 
rule  effective  less  than  30  days  after 
publication,  because  current  revenue 
does  r.ot  cover  the  costs  of  providing 
these  services  and  the  new  fees  should 
be  made  effective  as  soon  as  possible  in 
order  to  conform  with  normal  monthly 
billing  cycles.  A  30-day  comment  period 
was  provided  for  in  the  proposed  rule 
and  no  comments  were  received. 
Accordingly,  this  rule  is  made  effectKe 
June  1, 1989. 

list  of  Subjects 

7  CFR  Pari  55 

Egg  products,  Voluntary  inspection 
service. 

7  CFR  Part  55 

Shell  eggs.  Voluntary  grading  service. 
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7  CFR  Part  70 

Poultry,  Poultry  products.  Rabbit 
products.  Voluntary  grading  service. 

For  reasons  set  out  in  the  preamble 
and  under  authority  contained  in  the 
Agricultural  Marketing  Act  of  1946,  as 
amended  (7  U.S.C.  1621  el  seq.].  Title  7. 
Parts  55,  56,  a  ad  70  of  the  Code  of 
Federal  Regulations,  is  amended  as 
follows. 

PART  8S-V0LUMTARY  INSPECTION 
OF  EQQ  PRODUCTS  AND  QRADINQ 

1.  The  authority  citation  for  Part  55 
continues  to  read  as  follows: 

Authority:  Sect.  202-206  of  the  Agricultural 
Marketing  Act  of  1946.  as  amended.  (60  Stat. 
lOer-lOW;  7  U.S.C,  1621-1627). 

2.  Section  55.510  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

i  S8.510    Fm«  and  eharoM  for  MrvlcM 
ottwr  than  en  ■  eontkiuous  rMMent  bMto. 
•        •        •        •        • 

(b)  Fees  for  product  inspection  and 
sampling  for  laboratory  analysis  will  be 
based  on  the  time  required  to  perform 
the  services.  The  hourly  charge  shall  be 
$24.12  and  shall  include  the  time 
actually  required  to  perform  the 
sampling  and  inspection,  waiting  time, 
travel  time,  and  any  clerical  costs 
invnlved  in  issuing  a  certiflcate. 

(c)  Services  rendered  on  Saturdays. 
Sundays,  or  legal  holidays  shall  be 
charged  for  at  the  rate  of  $25.92  per 
hour.  Information  on  legal  holidays  is 
available  from  the  Supervisor. 

3.  Section  55.550  is  revised  to  read  as 
follows: 

iS8.S80   Laboratory  analysis  fete. 

(a)  The  fees  listed  for  the  following 
individual  laboratory  analyses  cover 
costs  involved  in  the  preparation  and 
analysis  of  the  product,  certificate 
issuance,  and  personnel  and  overhead 
costs  other  than  the  expenses  listed  in 
S  55.530. 

Fee 

Solids _ $15.28 

Fat „ „ 30.52 

Bacteriological  plate  count 15.26 

Bacteriological  direct  count 30.52 

Coliformt: ' 

Step  1 22.88 

Step  2 22.89 

E.  coli  (presumptive):  * 

In  addition  to  coliform  analy- 
sis- 
Step  1 [3] 

Step  2 22.89 

Without  coliform  analysis — 

Step  1 22.89 

Step  2 ~. 22.89 


Fee 

Yeast  and  mold  count 15.26 

Sugar 38.15 

Salt 3ai5 

Color 

NEPA 22.89 

B-Carotene 30.52 

Whipping  test 15.26 

Whipping  test  plus  bleeding ..........  22.89 

Fat  film  test 38.15 

Oxygen 15.28 

Glucose: 

Quantitative _ 30.52 

Qualitative 22.89 

Palatability  and  odor 

First  sample 15.26 

Each  additional  sample >..  7.63 

Staphylococcus 45.78 

Salmonella:  * 

Step  1 30.52 

Step  2 « 15.26 

Step  3 _ 30.52 

'  Coliform  test  may  be  in  two  steps  as 
follows:  Step  1 — presumptive  test  through 
lauryl  sulfate  tryptose  broth:  Step  2— con- 
firmatory test  through  brilliant  green  lactose 
bile  broth. 

'  E.  coli  test  may  be  in  two  steps  as  fol- 
lows: Step  1 — presumptive  coliform  test 
through  lauryl  sulfate  tryptose  broth:  Step 
2 — presumptive  E.  coli  test  through  eosin- 
metnvlene  olue  agar. 

*  No  charge. 

*  Salmonella  test  may  l>e  in  three  steps  as 
follows:  Step  1— growth  through  differential 
agars;  Step  2— growth  and  testing  through 
triple-sugar-iron  and  lysine-iron  agars:  Step 
3— confirmatory  test  through  biochemicals. 

(b)  The  fee  charge  for  any  laboratory 
analysis  not  listed  in  paragraph  (a)  of 
this  section,  or  for  any  other  applicable 
services  rendered  in  the  laboratory, 
shall  be  based  on  the  time  required  to 
perform  such  analysis  or  render  such 
service.  The  hourly  rate  shall  be  $30.52. 

4.  Section  55.560  is  amended  by 
revising  paragraph  (a)(3}  to  read  as 
follows: 

9S8I560   Ctiargea  for  continuous 
inspsetion  and  grading  Mrvles  on  ■ 


(a)  •  *  * 

(3)  An  administrative  service  charge 
equal  to  25  percent  of  the  grader's  or 
inspector's  total  salary  costs.  A 
minimum  charge  of  $135  will  be  made 
each  billing  period.  The  minimum  charge 
also  applies  where  an  approved 
application  is  in  effect  and  no  product  is 
handled. 


PART  56— GRADING  OF  SHELL  EGGS 
AND  U.S.  STANDARDS,  GRADES.  AND 
WEIGHT  CLASSES  FOR  SHELL  EGGS 

5.  The  authority  citation  for  Part  56 
continues  to  read  as  follows: 


Authority:  Sees.  202-208  of  the  Agricultural 
Marketing  Act  of  1946,  as  amended  (60  Stat. 
1087-1091:  7  U.S.C.  1621-1627). 

6.  Section  56.46  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§56.46    On  a  fee  basis. 


(b)  Fees  for  grading  services  will  be 
based  on  the  time  required  to  perform 
the  services.  The  hourly  charge  shall  be 
$24.12  and  shall  include  the  time 
actually  required  to  perform  the  grading, 
waiting  time,  travel  time,  and  any 
clerical  costs  involved  in  issuing  a 
certificate. 

(c)  Grading  services  rendered  on 
Saturdays,  Sundays,  or  legal  holidays 
shall  be  charged  for  at  the  rate  of  $25.92 
per  hour.  Information  on  legal  holidays 
is  available  from  the  Supervisor. 

7.  Section  56.52  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

S  56.52    Continuous  grading  performed  on 
a  resident  basis. 

***** 

(a)  *  *  * 

(4)  An  administrative  service  charge 
based  upon  the  aggregate  number  of  30- 
dozen  cases  of  all  shell  eggs  handled  in 
the  plant  per  billing  period  multiplied  by 
$.027.  except  that  the  minimum  charge 
per  billing  period  shall  be  $135  and  the 
maximum  charge  shall  be  $1,350.  The 
minimum  charge  also  applies  where  an 
approved  application  is  in  effect  and  no 

product  is  handled. 

***** 

8.  Section  56.54  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

S  56.54    Chargos  for  continuous  grading 
performed  on  a  nonresident  basis. 

(a)  *  *  * 

(2]  An  administrative  service  charge 
equal  to  25  percent  of  the  grader's  total 
salary  costs.  A  minimum  charge  of  $135 
will  be  made  each  billing  period.  The 
minimum  charge  also  applies  where  an 
approved  application  is  in  effect  and  no 
product  is  handled. 


PART  70— VOLUNTARY  GRADING  OF 
POULTRY  PRODUCTS  AND  RABBIT 
PRODUCTS  AND  U.S.  CLASSES, 
STANDARDS,  AND  GRADES 

9.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Authority:  Sees.  202-208  of  the  Agricultural 
Marketing  Act  of  1946,  as  amended,  (60  Stat. 
1087-1091;  7  U.S.C.  1621-1627). 


10.  Section  70.71  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§7a71    On  a  fee  basis. 

***** 

(b)  Fees  for  grading  services  will  be 
based  on  the  time  required  to  perform 
such  services  for  class,  quality,  quantity 
(weight  test),  or  condition,  whether 
ready-to-cook  poultry,  ready-to-cook 
rabbits,  or  specified  poultry  food 
products  are  involved.  The  hourly 
charge  shall  be  $24.12  and  shall  include 
the  time  actually  required  to  perform  the 
work,  waiting  time,  travel  time,  and  any 
clerical  costs  involved  in  issuing  a 
certificate. 

(c)  Grading  services  rendered  on 
Saturdays,  Sundays,  or  legal  holidays 
shall  be  charged  for  at  the  rate  of  $25.92 
per  hour.  Information  on  legal  holidays 
is  available  from  the  Supervisor. 

11.  Section  70.76  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

S  70.76    Cttarges  for  continuous  poultry 
grading  performed  on  a  nonresident  basis. 


(a)  *  *  * 

(2)  An  administrative  service  charge 
equal  to  25  percent  of  the  grader's  total 
salary  costs.  A  minimum  charge  of  $135 
will  be  made  each  billing  period.  The 
minimum  charge  also  applies  where  an 
approved  application  is  in  effect  and  no 
product  is  handled. 
***** 

12.  Section  70.77  is  amended  by 
revising  paragraphs  (a)  (4)  and  (5)  to 
read  as  follows: 

9  70.77    Ctiarges  for  continuous  poultry  or 
rebbit  grading  performed  on  a  resident 
basis. 

***** 

(a)  •  *  * 

(4)  For  poultry  grading:  An 
administrative  service  charge  based 
upon  the  aggregate  weight  of  the  total 
volume  of  all  live  and  ready-to-cook 
poultry  handled  in  the  plant  per  billing 
period  computed  in  accordance  with  the 
following:  Total  pounds  per  billing 
period  multiplied  by  $.00027,  except  that 
the  minimum  charge  per  billing  period 
shall  be  $135  and  the  maximum  charge 
shall  be  $1,350.  The  minimum  charge 
also  applies  where  an  approved 
application  is  in  effect  and  no  product  is 
handled. 

(5)  For  rabbit  grading:  An 
administrative  service  charge  equal  to 
25  percent  of  the  grader's  total  salary 
costs.  A  minimum  charge  of  $135  will  be 
made  each  billing  period.  The  minimum 
charge  also  applies  where  an  approved 


application  is  in  effect  and  no  product  is 

handled. 

***** 

Done  at  Washington.  DC  on:  May  18. 1989. 
].  Patrick  Boyle, 
Administrator. 

[FR  Doc.  89-12392  Filed  5-23-89;  8:45  am] 
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Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Parts  725  and  726 

Farm  Marketing  Quotas,  Acreage 
Allotments,  and  Production 
Adjustment 

AQEIICY:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  USDA. 
action:  Final  rule. 

summary:  This  Hnal  rule  adopts  without 
change  a  proposed  rule  which  was 
published  in  the  Federal  Register  on 
March  16, 1989  (54  FR  11001)  to  amend 
the  regulations  at  7  CFR  Parts  725  and 
726  to  strengthen  the  registration  and 
reporting  requirements  of  flue-ciu-ed  and 
burley  tobacco  dealers.  This  final  rule 
further  provides  that,  except  for  dealers 
who  are  exempt  from  regular  records 
and  reports  on  MQ-79  as  provided  in 
§S  725.102  and  726.95,  each  person  who 
expects  to  purchase  and  resell  flue- 
cured  or  burley  tobacco  shall  annually 
register  with  the  U.S.  Department  of 
Agriculture  for  the  respective  marketing 
year  beginning  with  the  1989-1990 
marketing  year. 

The  final  rule  also  amends  the 
recordkeeping  and  reporting 
requirements  to  require  a  balance  entry 
on  MQ-79  after  each  purchase  or  resale 
of  tobacco  in  order  that  the  purchaser 
may  collect  and  submit  any  marketing 
quota  penalties  that  may  be  due  when  a 
dealer's  resales  of  tobacco  exceed  prior 
purchases  of  tobacco. 

EFFECTIVE  DATE:  May  24, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Dennis  Daniels,  Program  Specialist. 
Tobacco  and  Peanuts  Division,  ASCS. 
USDA,  P.O.  Box  2415,  Washington,  DC 
20013,  telephone  (202)  382-0200. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Department  Regulation  No.  1512-1  and 
has  been  classified  as  "not  major."  It 
has  been  determined  that  this  rule  will 
not  result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  governments,  or 


geographic  regions:  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  abihty  of  United 
States-based  enterprises,  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Information  collection  requirements 
proposed  by  this  rule  will  not  become 
effective  until  they  have  been  approved 
by  0MB  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507).  Such  approval  has  been 
requested  and  is  being  considered  under 
OMB  Control  Number  0560-0058. 
Comments  concerning  the  information 
collection  requirements  contained  in  this 
rule  may  be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attention:  Desk  Officer,  ASCS/ 
USDA,  Washington,  DC  20503, 
telephone  (202)  395-7340. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  ffnal  rule-since  the 
A^cultural  Stabilization  and 
Conservation  Service  (ASCS)  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  rule 
applies  are:  Commodity  Loan  and 
Purchases;  10.051,  as  found  in  the 
catalog  of  Federal  Domestic  Assistance. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovermnental 
consultation  with  State  and  local 
o^icials.  See  the  notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Discussion  of  Changes 

Section  373  of  the  Agricultural 
Adjustment  Act  of  1938,  as  amended 
( "the  1938  Act"),  provides  that  the 
Secretary  may  require  warehousemen 
and  persons  engaged  in  the  business  of 
purchasing  tobacco  from  producers  to 
report  to  the  Secretary  such  information 
and  keep  such  records  as  the  Secretary 
finds  to  be  necessary  to  enable  him  to 
carry  out  the  provisions  of  the  tobacco 
program  as  set  forth  in  the  1938  Act. 

This  final  rule  amends  the  regulations 
at  7  CFR  Parts  725  and  726  to  require 
that  each  person  who  expects  to 
purchase  and  resell  flue-cured  or  burley 
tobacco,  except  for  dealers  who  are 
exempt  from  regular  records  and  reports 
on  MQ-79,  as  provided  in  §5  725.102 
and  726.95,  shall  annually  register  with 
the  U.S.  Department  of  Agriculture.  In 
order  to  afford  an  ASCS  representative 
an  opportunity  to  verify  the  information 
provided  by  the  applicant  and  to  obt  iin 
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proper  identincation  of  the  applicant 
before  submitting  the  application  to  the 
State  ASCS  office  for  approval,  this  flnal 
rule  requires  such  applicants  to 
complete  Form  MQ-79-a-A,  Application 
for  Dealer  Identification  Card,  in  the 
local  county  ASCS  office  where  the 
applicant  resides  or  where  the 
applicant's  principal  business  is  located. 

Section  314  of  the  1938  Act  provides 
that,  until  the  amount  of  penalty 
provided  in  this  section  is  paid,  a  lien  on 
the  tobacco  with  respect  to  which  each 
penalty  is  incurred,  and  on  any 
subsequent  tobacco  subject  to  marketing 
quotas  in  which  the  person  liable  for 
payment  of  the  penalty  has  an  interest, 
shall  be  in  effect  in  favor  of  the  United 
States  for  the  amount  of  the  penalty. 
Reports  indicate  that  some  dealers  who 
have  been  assessed  marketing  quota 
penalties  have  had  other  family 
members  register  as  dealers  and 
conduct  operations  for  such  dealer  using 
the  new  registration  number  and  name 
in  order  to  avoid  payments  of  penalty 
which  such  dealer  incurred  under  his 
original  registration  number.  The  final 
rule  provides  that  for  purposes  of  dealer 
registration  all  persons  living  at  the 
same  residence  should  be  considered 
one  entity  unless  an  applicant  can 
substantiate  that  such  applicant's 
buying  and  selling  of  tobacco  are 
entirely  independent  from  any  other 
persons.  In  addition,  the  final  rule 
provides  that  if  a  claim  has  been 
established  against  a  dealer  as  a  result 
of  a  tobacco  marketing  quota  penalty 
such  dealer,  upon  not&cation  by  the 
applicable  State  ASCS  office,  would 
return  the  dealer  card  to  the  State  ASCS 
office  within  15  days  of  notification. 
Upon  timely  return  of  the  dealer  card, 
the  claim  would  be  aimotated  on  the 
card  and  promptly  returned  to  the 
dealer. 

Dealers  currently  are  required  by 
regulation  to  file  reports  on  MQ-79  of 
purchases  and  resales  of  tobacco  at 
auction  and  non-auction.  At  the  time  of 
each  transaction,  if  resale  pounds 
exceed  purchased  pounds,  a  penalty  is 
considered  due  on  such  excess  pounds. 
The  final  rule  requires  the  dealer  to 
enter  a  balance  on  MQ-79  after  each 
transaction  to  reflect  the  pounds 
available  for  resales.  This  information 
will  afford  the  purchaser  the  opportunity 
to  determine  if  the  ]}ounds  of  tobacco 
being  sold  by  the  dealer  were  subject  to 
marketing  quota  penalty.  If  such 
marketing  by  the  dealer  is  subject  to 
penalty,  the  purchaser  will  be  required 
to  collect  the  penalty  or  deduct  the 
penalty  from  the  sales  proceeds  and 
submit  the  check  to  ASCS  for  the 
amount  of  penalty  due.  The  purchaser  of 


tobacco  bom  a  dealer  at  nonauction,  or 
a  warehouseman  if  sold  at  auction,  will 
be  required  to  sign  MQ-79  on  the  same 
line  as  the  transaction  is  recorded,  and 
shall  collect  and  submit  any  marketing 
quota  penalties  that  may  be  due  when 
such  dealer's  resales  exceed  prior 
purchases. 

This  final  rule  adopts  without  change, 
the  proposed  rule  which  was  published 
in  the  Federal  Register  on  March  16. 
1989  (54  FR 11001)  to:  (1)  Strengthen  the 
registration  and  reporting  requirements 
of  flue-cured  and  hurley  tobacco 
dealers;  (2)  require  dealers,  except 
dealers  who  are  exempt  from  regular 
records  and  reports  on  MQ-79.  to 
register  annually  with  the  U.S. 
Department  of  Agriculture;  and  (3) 
require  a  balance  entry  on  MQ-79  after 
each  purchase  or  resale  of  tobacco. 

No  comments  were  received  during 
the  comment  period  which  ended  on 
April  16. 1989. 

LisU  of  Sub]ects  in  7  CFR  Part  725  and 
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Acreage  allotments.  Marketmg  quotas. 
Reporting  and  recordkeeping 
requirements.  Tobacco. 

Final  Rule 

Accordingly,  7  CFR  Part  725  and  726  is 
amended  as  follows: 


PART  72&-(  AMENDED] 

1.  In  Part  725: 

A.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  7  U.S.C.  1301, 1313, 1314, 1314-1. 
1314b.  I314l>-1. 1314c.  1383. 1372-75. 1377, 
1378  and  1421,  Pub.  L  100-387. 

B.  Section  725.91  is  amended  by 
revising  paragraph  (d)  to  read: 

S  725.91    Identification  of  marfcetlngs. 
•        •        ♦        »        • 

(d)  Identification  of  dealer  marketings 
of  resale  tobacco.  Each  auction  and 
nonauction  marketing  of  resale  tobacco 
in  the  current  year  shall  be  identified  by 
a  dealer  identification  card.  Form  MQ- 
79-2,  issued  to  the  dealer  for  use  in  the 
current  marketing  year. 


$725.93    (AmendMll 

C.  Section  725.93  is  amended  by  . 
adding  the  words  "or  dealer"  following 
each  instance  in  which  the  word 
"producer"  occurs. 

D.  Section  725.99  is  amended  by 
revising  paragraph  (e)  to  read: 

$725.99    Warehouseman's  recorda  and 
reports. 


(e)  Warehouseman's  entries  on  other 
dealer  reports.  Each  warehouseman 
shall  record,  or  have  the  dealer  record, 
on  a  Form  MQ-79  the  total  purchases 
and  resales  made  by  each  such  dealer  or 
other  warehouseman  during  each  sale 
day  at  the  warehouse.  Warehousemen 
shall  sign  the  Form  MQ-79  on  the  same 
line  as  the  transaction  is  recorded  when 
a  dealer  resells  tobacco  at  the 
warehouse.  If  any  tobacco  resold  by  the 
dealer  is  tobacco  bought  by  the  dealer 
and  carried  over  by  the  dealer  from  a 
crop  produced  prior  to  the  current  crop, 
the  entry  shall  be  made  on  the  Form 
MQ-79  to  clearly  show  such  fact. 

E.  Section  725.100  is  amended  by 
revising  paragraph  (c)(1)  to  read: 

$725,100    Dealers' records  and  reports. 

(c)  Record  and  report  of  purchases 
and  resales.  (1)  Each  dealer  shall  keep  a 
record  and  make  reports  on  a  Form  MQ- 
79  showing  all  purchases  and  resales, 
excluding  tobacco  not  in  the  from 
normally  marketed  by  producers  as 
defined  in  §  725.51(oo)  and  (oo-l).  After 
each  transaction  is  entered  on  the  Form 
MQ-79.  each  dealer  shall  enter  a 
balance  to  reflect  the  pounds  of  tobacco 
remaining  that  may  be  sold  without 
causing  prior  resales  to  exceed  prior 
purchases.  Any  tobacco  sold  in  excess 
of  such  balance  shall  be  considered 
excess  tobacco  and  subject  to  a 
marketing  quota  penalty  at  the  full 
penalty  rate.  The  purchaser  shall  sign 
the  Form  MQ-79  on  the  same  line  as  the 
transaction  is  recorded  by  the  dealer 
who  is  offering  such  tobacco  for  resale. 
In  the  event  of  a  purchase  or  resale  of 
tobacco  which  is  purchased  by  the 
dealer  from  a  crop  of  tobacco  produced 
prior  to  the  current  crop,  the  Form  MQ- 
79  shall  be  annotated  to  indicate  that 
such  tobacco  was  so  purchased  and 
carried  over  from  a  crop  produced  prior 
to  the  current  crop. 

•  »  •  •  *  i 

F.  Section  725.108  is  revised  to  read: 

$725,108    Registration  of  warehousemen 
anddealefs. 

Any  warehousemen  or  dealers  dealing 
in  tobacco  shall  be  registered  with  the 
U.S.  Department  of  Agriculture. 

(a)  Warehouse  registration.  Any 
person  desiring  to  register  as  a 
warehouseman  shall  apply  to  the  Flue- 
Cured  Tobacco  Cooperative 
Stabilization  Corporation,  Raleigh.  N.C. 
for  approval. 

(b)  Dealer  registration.  Except  for 
dealers  who  are  exempt  from  the 
requirements  for  maintaining  regular 
records  and  reports  on  a  Fomi  MQ-79  as 


provided  in  §  725.102.  each  person  who 
expects  to  deal  in  flue-cured  tobacco 
during  a  marketing  year  shall  annually 
register  with  the  U.S.  Department  of 
Agriculture  for  the  respective  marketing 
year  beginning  with  the  1989-1990 
marketing  year.  Such  registration  shall 
be  handled  by  the  North  Carolina  State 
ASCS  O^ice,  Raleigh,  N.C.  Registration 
may  be  accomplished  by  such  person 
filing  a  Form  MQ-79-2-A,  after  March  1 
of  the  calendar  year  in  which  the 
marketing  year  begins,  at  the  local 
county  ASCS  office  where  the  applicant 
resides  or  where  the  applicant's 
principal  business  is  located.  The 
applicant  shall  provide  the  names  of 
other  individuals  who  will  be  authorized 
to  use  the  assigned  dealer  registration 
number  to  transact  business  on  behalf  of 
the  applicant.  Only  one  dealer 
registration  number  will  be  issued  to 
each  dealer  entity.  Persons  maintaining 
the  same  residence  shall  be  considered 
one  entity,  unless  such  persons  can 
substantiate  to  the  satisfaction  of  the 
State  ASC  committee  for  the  State  in 
which  the  application  is  made  that  such 
persons  operate  their  tobacco  business 
entirely  as  separate  entities. 

(1)  Issuance  of  dealer  cards.  After 
approval  by  the  North  Carolina  State 
ASCS  Office,  each  dealer  will  be 
assigned  a  four-digit  identification 
number  and  issued  a  dealer 
identification  card  (Form  MQ-79-2). 

(2)  TMQ  lien  notation.  If  a  claim  has 
been  established  against  a  dealer  as  a 
result  of  a  tobacco  marketing  quota 
penalty  such  dealer,  upon  notification 
by  the  applicable  State  ASCS  office, 
shall  return  the  dealer  identification 
card  to  the  State  ASCS  office  within  15 
days  of  notification.  Upon  timely  return 
of  the  dealer  identification  card  the 
claim  shall  be  annotated  on  the  dealer 
identification  card  and  promptly 
returned  to  the  dealer. 

PART  726— [AMENDED] 

2.  In  Part  726: 

A.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  7  U.S.C.  1301, 1313. 1314, 1314-1, 
1314b-2, 1314c,  1363, 1372-75, 1377, 1378  and 
1421,  Pub.  L.  100-387. 

B.  Section  726.85  is  amended  by 
revising  paragraph  (d)  to  read: 

S  726.85    Identification  of  marketings. 

***** 

(d)  Identification  of  dealer  marketings 
of  resale  tobacco.  Each  auction  and 
nonauction  marketing  of  resale  tobacco 
in  the  current  year  shall  be  identified  by 


a  dealer  identification  card.  Form  MQ- 
79-2,  issued  to  the  dealer  for  use  in  the 
current  marketing  year. 


$726J7    [Amended] 

C.  Section  726.87  is  amended  by 
adding  the  words  "or  dealer"  following 
each  instance  in  which  the  word 
"producer"  occurs. 

D.  Section  726.93  is  amended  by 
revising  paragraph  (e)  to  read: 

S  726.93    Warehouseman's  records  and 
reports. 

***** 

(e)  Warehouseman 's  entries  on  other 
dealer  reports.  Each  warehouseman 
shall  record,  or  have  the  dealer  record, 
on  a  Form  MQ-79,  the  total  purchases 
and  resales  made  by  each  such  dealer  or 
other  warehouseman  during  each  sale 
day  at  the  warehouse.  Warehousemen 
shall  sign  the  Form  MQ-79  on  the  same 
line  as  the  transaction  is  recorded  when 
a  dealer  resells  tobacco  at  the 
warehouse.  If  any  tobacco  resold  by  the 
dealer  is  tobacco  bought  by  the  dealer 
and  carried  over  by  the  dealer  from  a 
crop  produced  prior  to  the  current  crop, 
the  entry  shall  be  made  on  the  Form 
MQ-79  to  clearly  show  such  fact. 
***** 

E.  Section  726.94  is  amended  by 
revising  paragraph  (c](l)  to  read: 

S  726.94    Dealers  records  and  reports. 

***** 

(c)  Record  and  report  of  purchases 
and  resales.  (1)  Each  dealer  shall  keep  a 
record  and  make  reports  on  a  Form  MQ- 
79  showing  all  purchases  and  resales, 
excluding  tobacco  not  in  the  form 
normally  marketed  by  producers  as 
defined  in  §  726.51  (nn)  and  (nn-1).  After 
each  transaction  entered  on  the  Form 
MQ-79,  each  dealer  shall  enter  a 
balance  to  reflect  the  pounds  of  tobacco 
remaining  that  may  be  sold  without 
causing  prior  resales  to  exceed  prior 
purchases.  Any  tobacco  sold  in  excess 
of  such  balance  shall  be  considered 
excess  tobacco  and  subject  to  a 
marketing  quota  penalty  at  the  full 
penalty  rate.  The  purchaser  shall  sign 
the  Form  MQ-79  on  the  same  line  as  the 
transaction  is  recorded  by  the  dealer 
who  is  offering  such  tobacco  for  resale. 
In  the  event  of  a  purchase  or  resale  of 
tobacco  which  is  purchased  by  the 
dealer  from  a  crop  of  tobacco  produced 
prior  to  the  current  crop,  the  Form  MQ- 
79  shall  be  annotated  to  indicate  that 
such  tobacco  was  so  purchased  and 
carried  over  from  a  crop  produced  prior 
to  the  current  crop. 


F.  Section  726.99  is  revised  to  read: 

$726.99    Registration  of  warehousemen 
and  dealers. 

Any  warehousemen  or  dealer  dealing 
in  tobacco  shall  be  registered  with  the 
U.S.  Department  of  Agriculture. 

(a)  Warehouse  registration.  Any 
person  desiring  to  register  as  a 
warehouseman  shall  apply  to  the  North 
Carolina  State  ASCS  Office,  Raleigh,  NC 
for  approval. 

(b)  Dealer  registration.  Except  for 
•  dealers  who  are  exempt  from  the 

requirements  for  maintaining  regular 
records  and  reports  on  the  Form  MQ-79 
as  provided  in  §  726.95,  each  person 
who  expects  to  deal  in  hurley  tobacco 
during  a  marketing  year  shall  annually 
register  with  the  U.S.  Department  of 
Agriculture  for  the  respective  marketing 
year  beginning  with  the  1989-1990 
marketing  year.  Such  registration  shall 
be  handled  by  the  North  Carolina  State 
ASCS  Office,  Raleigh,  NC.  Registration 
may  be  accomplished  by  such  person 
filing  a  MQ-79-2-A,  after  March  1  of  the 
calendar  year  in  which  the  marketing 
year  begins,  at  the  local  county  ASCS 
office  where  the  applicant  resides  or 
where  the  applicant's  principal  business 
is  located.  "The  applicant  shall  provide 
the  names  of  other  individuals  who  will 
be  authorized  to  use  the  assigned  dealer 
registration  number  to  transact  business 
on  behalf  of  the  applicant.  Only  one 
dealer  registration  number  will  be 
issued  to  each  dealer  entity.  Persons 
maintaining  the  same  residence  shall  be 
considered  one  entity,  unless  such 
persons  can  substantiate  to  the 
satisfaction  of  the  State  ASC  committee 
for  the  State  in  which  the  application  is 
made  that  such  persons  operate  their 
tobacco  business  entirely  as  separate 
entities. 

(1)  Issuance  of  dealer  cards.  After 
approval  by  the  North  Carolina  State 
ASCS  Office,  each  dealer  will  be 
assigned  a  four-digit  identification 
number  and  issued  a  dealer 
identification  card  (Form  MQ-79-2). 

(2)  TMQ  lien  notation.  If  a  claim  has 
been  established  against  a  dealer  as  a 
result  of  a  tobacco  marketing  quota 
penalty  such  dealer,  upon  notification 
by  the  applicable  State  ASCS  office, 
shall  return  the  dealer  identification 
card  to  the  State  ASCS  office  within  15 
days  of  notification.  Upon  timely  return 
of  the  dealer  identification  card  the 
claim  shall  be  annotated  on  the  card 
and  promptly  returned  to  the  dealer. 
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Signed  in  Washington,  DC,  on  May  19, 
1969. 

Keith  D.  B|Mk«. 

Adminiatrator.  Agricultural  Stabilization  and 
Conservation  Service. 
IFR  Doc.  86-12445  Filed  5-2»-«e:  8:45  am] 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  5M 

[Na  89-1430] 

Prohibited  Acta 

Date:  May  11, 1989. 
AOtNCV:  Federal  Home  Loan  Bank 
Board. 
action:  Final  rule. 


:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  ("FSLIC"),  is  amending  its 
regulations  on  prohibited  acts  by 
expanding  the  authority  delegated  to  the 
Supervisory  Agent  (SA)  to  include 
disapproval  of  appUcations  filed 
pursuant  to  12  CFR  584.9(d)  for  relief 
from  the  prohibitions  contained  in  12 
CFR  584.g(b),  Management  Interlocks. 
This  amendment  will  streamline  the 
application  process  and  expedite 
decision  delivery. 
KPTECnvi  DATE  May  24, 1989. 

CON  i>uirnicR  information  contact: 

Robyn  Dennis,  Financial  Analyst,  (202) 
331-4572.  Office  of  Regulatory 
Activities,  801  Seventeenth  Street,  NW.. 
Washington,  DC  20006. 
suppumcntary  information:  The 
Board  has  previously  delegated 
significant  elements  of  its  supervisory 
and  examination  functions  to  the 
Federal  Home  Loan  Banks 
("FHLBanks")  under  the  direction  of  the 
Principal  Supervisory  Agents.  By 
establishing  the  Office  of  Regulatory 
Activities  (Board  Resolution  No.  86-755), 
the  Board  determined  that  its  purpose  of 
improving  the  effectiveness  of  its 
examination  and  supervisory  functions 
would  be  furthered. 

As  part  of  this  organizational 
restructuring,  the  Board,  upon 
consideration  of  a  reconunendation  by 
the  Office  of  Regulatory  Activities,  has 
determined  that  delegation  of  routine 
application  decisions  where  criteria  and 
standards  are  clear  and  definitive  and 
that  are  currently  performed  by  the 
Office  of  Regulatory  Activities  can  be 
more  efficiently  and  effectively  carried 
out  by  relying  on  the  existing  expertise 
at  the  FHLBanks.  As  is  its  practice  in 
granting  any  delegation  of  authority,  the 
Board  reserves  unto  itself  the  right  to 


decide  any  application  that  present 
issues  of  law  or  policy  or  would 
establish  a  precedent  of  national 
significance. 

This  delegation  does  not  diminish  the 
statutory  responsibility  of  the  Board  to. 
through  the  Office  of  Regulatory 
Activities,  oversee,  control,  and,  where 
necessary,  improve  the  functions  of 
examination  and  supervision.  Proposed 
legislation  contained  in  the  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989  may  affect  or 
eliminate  the  provision  restricting 
management  interlocks  for  holding 
companies  (12  U.S.C.  1730a).  This 
delegation,  in  the  interim,  will  expedite 
delivery  of  decisions  in  this  area. 

Pursuant  to  12  CFR  508.11  and  508.14, 
the  Board  finds  that,  because  these 
amendments  relate  to  r\iles  of  Board 
organization,  procedure,  and  practice, 
notice  and  public  comment  are 
unnecessary,  as  is  the  30-day  delay  of 
the  effective  date. 

List  of  Subjects  in  12  CFR  Part  584 

Holding  companies.  Reporting  and 
recordkeeping  requirements.  Savings 
and  loan  associations.  Securities. 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  hereby  amends  Part  584. 
Subchapter  F,  Chapter  V,  of  Title  12, 
Code  of  Federal  Regulations,  as  set  forth 
below. 

SUBCHAPTER  F-REGULATIONS  FOR 
SAVINGS  AND  LOAN  HOLOINQ 
COMPANIES 


or  withhold  prior  written  approval  for 
any  management  interlock  requiring  the 
Corporation's  approval  for  examination 
or  extension  under  paragraph  (b)  of  this 
section,  provided  the  exemption  or 
extension  request  does  not  present  an 
issue  of  law  or  policy  and  would  not 
establish  a  precedent  of  national 
significance.  Approval  will  be  granted  if 
(1)  the  interiock  is  not  prohibited  by  Part 
563f  of  this  chapter,  and  (2)  the 
Supervisory  Agent  determines  the 
interlock  would  not  be  likely  to  have  an 
anticompetitive  effect  and  would  not  be 
objectionable  on  supervisory  grounds. 
For  applications  not  approved,  the  PSA 
shall  give  the  applicant  prompt  notice,  in 
writing,  citing  the  specific  basis  for 
disapproval.  Applications  shall  be  filed 
with  the  Supervisory  Agent  of  the 
district  in  which  the  principal  office  of 
the  subsidiary  insured  institution  that 
conducts  the  principal  savings  and  loan 
business  of  such  holding  company  is 
located. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni. 
Assistant  Secretary. 
(FR  Doa  89-12368  Filed  5-23-69:  8.45  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 


PART  584— REGULATED  ACTIVITIES        [Airspace  Docket  No.  88-AGL-1 1  ] 


1.  The  authority  for  Part  584  is  revised 
to  read  as  follows: 

Authority:  Sec.  5A.  47  Stat.  725.  as  added 
by  sec.  1. 64  Stat.  256.  as  amended  (12  U.S.C. 
1425a):  sec.  2.  48  Stat.  128,  as  amended  (12 
U.S.C  1462):  sec.  5,  48  Stat  132.  as  amended 
(12  U.S.C.  1464);  sees.  401-403.  405-407.  48 
Stat.  1255-1257. 1259-1260.  as  amended  (12 
U.S.C.  1724-1726, 1728-1730);  sea  408,  82  Stat. 
5,  as  amended  (12  U.S.C.  1730a);  Reorg.  Plan 
No.  3  of  1947, 12  FR  4981,  3  CFR.  1943-1948 
Comp.,  p.  1071. 

2.  Amend  S  584.9  by  revising 
paragraphs  (d)  and  (e)  to  read  as 
follows: 

9S«4.»    ProMMtedact*. 

*        «        *        *        * 

(d)  Application  for  Corporation 
approval  required  by  this  section  shall 
contain  a  full  statement  of  the  reasons  in 
support  thereof.  Such  applications  shall 
be  filed  with  the  Corporation  by 
transmitting  the  original  and  one  copy  to 
the  Director,  Office  of  Regulatory 
Activities,  and  one  copy  to  the 
Supervisory  Agent. 

(e)  Approval  by  the  Supervisory 
Agent.  The  Supervisory  Agent  may  grant 


Alteration  of  VOR  Federal  Airway; 
Indiana 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule^ 

SUMMARY:  This  amendment  realigns 
Federal  Airways  V-243  located  in  the 
vicinity  of  Bowling  Green,  KY. 
Currently,  V-243  is  aligned,  in  part,  from 
Bowling  Green,  KY,  to  Terre  Haute,  IN, 
at  a  distance  of  approximately  158 
nautical  miles.  We  have  redescribed 
that  portion  of  V-243  via  the 
Huntingburg,  IN,  very  high  frequency 
omni-directional  radio  range  (VOR). 
This  action  improves  navigation  in  that 
area  and  lowers  the  minimum  en  route 
altitude  (MEA). 

EFFECTIVE  DATE:  0901  U.t.C.  )uly  27, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still.  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 


Avenue,  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-9250. 

SUPPLEMENTARY  INFORMATION: 

Histwy 

On  July  6. 1988,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  realign 
V-243  from  Bowling  Green,  KY.  via 
Huntingburg,  IN,  to  Terre  Haute,  IN  (53 
FR  25347).  The  present  aligimient  from 
Bowling  Green  to  Terre  Haute  has  an 
MEA  of  7,000  feet  for  fifty  percent  of  the 
distance.  By  adding  Huntingburg  to  the 
route  segment,  the  MEA  will  be  lowered 
significantly.  Currently,  traffic  arriving 
and  departing  the  Evansville,  IN, 
terminal  area  is  vectored  below  the 
MEA  to  expedite  traffic  flow  in  that 
area.  This  action  reduces  controller 
workload  and  delays.  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments«n  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  71.123  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3. 
1989. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  realigns 
V-243  ft-om  Bowling  Green,  KY.  via 
Huntingburg.  IN.  to  Terre  Haute,  IN.  The 
present  alignment  from  Bowling  Green 
to  Terre  Haute  has  an  MEA  of  7,000  feet 
for  fifty  percent  of  the  distance.  By 
adding  Huntingburg  to  the  route 
segment,  the  MEA  has  been  lowered 
significantly.  Currently,  traffic  arriving 
and  departing  the  Evansville,  IN, 
terminal  area  is  vectored  below  the 
MEA  to  expedite  traffic  flow  in  that 
area.  This  action  reduces  controller 
workload  and  reduces  delays. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  federal  airways. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.89. 

§71.123    [AmMdMl] 

2.  Section  71.123  is  amended  as 
follows: 

V-243  [Amended] 

By  removing  the  words  "Terre  Haute,  IN." 
and  substituting  the  words  "Huntingburg.  IN; 
to  Terre  Haute,  IN." 

Issued  in  Washington.  DC.  on  May  15. 1989. 
Harold  W.  Becker. 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 
(FR  Doc  89-12426  Filed  5-23-89;  8:45  am) 
atlXINQ  COOE  4S10-13-* 


14  CFR  Part  97 

[Docket  Na  25901;  Amdt  No.  1400] 

Standard  Instrument  Approadi 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  evident  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instnmient  flight  rules 
at  the  affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SLAP  is  specified  in  the 
amendatory  provisions. 


Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1962. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination. 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building.  800 
Independence  Avenue  SW., 
Washington.  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue  SW., 
Washington,  DC  20591:  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located 

By  Subscription 

Copies  of  all  SLAPs.  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul ).  Best  Flight  Procedures  Standards 
,  Branch  (AFS-420),  Technical  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 

amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  Part  51.  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatorj'  text  of 
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the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  eR'ective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Ddta  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SLAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs.  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjecto  in  14  CFR  Fart  97 

Approaches.  Standard  instrument. 
Incorporation  by  reference. 

Issued  in  Washington,  DC.  on  May  12, 1989. 
Robait  L.  Goodrich. 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  g.m.t.  on  the  dates 
specified,  as  follows: 

PART  97-{  AMENDED] 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354(a).  1421,  and 
1510;  49  U.S.C.  106(g)  (revised.  Pub.  L  97-449, 
January  12, 1983;  and  14  CFR  11.49(b)(2)). 

By  amending:  S  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN:  §  97.25  LOC,  LOC/DME. 
LDA.  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV:  fi  97.31  RADAR  SL\Ps; 
S  97.33  RNAV  SL^Ps;  and  S  97.35 
COPTER  SL^Ps,  identified  as  follows: 

•  •  '  Effective  July  27. 1989 

Bethel,  AK— Bethel,  VOR  KWY 18,  Amdt.  8 
Bethel,  AK— Bethel.  VOR  RWY  38,  Amdt.  7 
Bethel,  AK— Bethel.  VOR/DME  RWY  1ft 

Orig. 
Bethel,  AK— Bethel,  VOR/DME  RWY  38. 

Orig. 
Bethel,  AK— Bethel,  LOC/DME  BC  RWY  38, 

Amdt.  4 
Bethel.  AK— Bethel,  NDB  RWY  18,  Amdt.  8 
Bethel,  AK— Bethel,  ILS/DME,  RWY  1& 

Amdt.  4 
Menominee,  MI — Menominee-Marinette  Twin 

County,  NDB  RWY  3,  Amdt.  1 
Menominee.  MI— Menominee-Marinette  Twin 

County.  ILS  RWY  3.  Amdt.  1 
Kearney,  NB-Keamey  Muni,  VOR  RWY  13, 

Orig. 
Kearney.  NB-Keamey  Muni,  VOR  RWY  18, 

Amdt.  11 
Kearney.  NE— Kearney  Muni,  VOR  RWY  38. 

Amdt.  8 
Kearney.  NE-Keamey  Muni,  LOC  RWY  38, 

Amdt.  4 
Kearney.  NB— Kearney  Muni,  NDB  RWY  36, 

Amdt.  3 
Raleigh/Durham.  NC— Raleigh/Durham,  ILS 

RWY  5R,  Amdt.  24 
Raleigh/Durham,  NC— Raleigh/Durham,  ILS 

RWY  23U  Amdt.  4 
Raleigh/Durham,  NC— Raleigh/Durham,  ILS 

RWY  23R.  Amdt.  4 
Bedford.  PA— Bedford,  VOR/DME-A,  Amdt. 
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Lockhart.  TX— Lockhart  Muni.  VOR/DME 
RWY  18.  Orig. 

•  *  '  Effective  fun  29, 1989 

Window  Rock.  AZ— Window  Rock.  RNAV 

RWY  2.  Amdt.  1 
Los  Angeles.  CA— Los  Angeles  Intl,  ILS  RWY 

eR,  Amdt.  12 
Santa  Rosa,  CA— Sonoma  County,  ILS  RWY 

32,  Amdt.  15 
Vidalia.  GA— Vidalia  Muni,  LOC  RWY  24. 

Orig. 
Vidalia,  GA— Vidalia  Muni.  NDB  RWY  24, 

Orig. 
Vidalia,  GA— Vidalia  Muni.  NDB  RWY  24. 

Amdt.  5,  Cancelled 
Olney-Noble,  II^-Olney-Noble,  VOR/DMB- 

A,  Amdt.  7 
Olney-Noble,  IL— Olney-Noble,  LOC  RWY 

10,  Amdt.  3 
Olney-Noble,  IL-Olney-Noble,  NDB  RWY  3, 

Amdt.  11 
East  Tawas,  MI — Iosco  County,  VOR-A. 

Amdt.  8 
Oxford.  MS— Univenity-Oxford.  LOC  RWY 

9.  Amdt.  2 
Oxford.  MS— University-Oxford,  NDB  RWY 

9,  Orig. 
Oxford.  MS— University-Oxford,  NDB  RWY 

9,  Amdt.  1,  Cancelled 
Reno,  NV— Reno  Cannon  Intl,  NDB  RWY 

leR,  Amdt.  5 
Portland,  OR— Portland  Intl,  VOR-B,  Amdt.  2 
Portland,  OR— Portland  Intl,  VOR  RWY  28R, 

Amdt.  2 
Pittsburgh,  PA— Creator  Pittsburgh  Intl,  ILS 

RWY  lOR,  Amdt.  4 
Bay  City,  TX— Bay  City  Muni,  NDB  RWY  13, 

Amdt.  2 
Houston,  TX— Ellington  Field.  VOR  RWY  22. 

Orig. 
Stephenville,  TX— Claric  Field  Muni,  VOR/ 

DME-A,  Amdt.  2 
Luray,  VA— Luray  Caverns,  NDB-A,  Amdt.  % 
Parkersburg.  WV— Wood  County  Airport, 

Gill  Robb  Wilson  Field,  NDB  RWY  3, 

Amdt.  5,  Cancelled 

•  •  •  Effective  May  10, 1989 

Dallas-Fort  Worth,  TX— Dallas/Fort  Worth 

International,  CONVERGING  ILS-2 

RWY,  13R.  Amdt.  1 
Dallas-Fort  Worth,  TX— Dallas/Fort  Worth 

International,  ILS-1  RWY  17L.  Amdt.  3 
Dallas-Fort  Worth,  TX— Dallas/Fort  Worth 

International,  CONVERGING  ILS-2 

RWY,  17L,  Amdt.  1 
Dallas-Fort  Worth.  TX— Dallas/Fort  Worth 

Inlemafional,  ILS-1  RWY  17R,  Amdt.  15 
Dallas-Fort  Worth,  TX— Dallas/Fort  Worth 

International,  CONVERGING  ILS-2 

RWY,  17R,  Amdt.  1 
Dallas-Fort  Worth,  TX— Dallas/Fort  Worth 

International,  CONVERGING  ILS-2 

RWY,  31R,  Amdt.  1 

•  •  •  Effective  May  8. 1989 

Indianapolis,  IN— Indianapolis  Brookside 
Airpark.  VOR  RWY  36,  Amdt.  6 

•  •  '  Effective  May  5. 1989 

Danville,  VA— Danville  Regional,  ILS  RWY  2. 
Amdt.  1 


•  *  '  Effective  May  4. 1989 

New  Bedford.  MA— New  Bedford  Muni,  LOC 
(BC)  RWY  23.  AmdL  7 

•  *  '  Effective  May  2  1989 

Albany,  NY— Albany  County,  VOR  RWY  1. 
AmdL  19 

(FR  Doc.  89-12425  Filed  5-23-89;  8:45  am) 

WUMQ  CODE  4»10-t»4l 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  942 
IDocket  No.  90239-9039] 
RIN0648-AB50 

CordeU  Bank  National  Marine 
Sanctuary 

agency:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Conunerce  POC). 

ACTION:  Notice  of  National  Marine 
Sanctuary  designation:  final  rule;  and 
summary  of  final  management  plan. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration,  by  the 
Designation  Document  contained  in  this 
notice,  designates  an  area  of  marine 
waters  encompassing  a  total  of  397.05 
square  nautical  miles  surrounding 
CordeU  Bank,  which  is  located 
approximately  50  nautical  miles  west- 
northwest  of  San  Francisco,  Cahfomia, 
as  the  CordeU  Bank  National  Marine 
Sanctuary.  Further,  NOAA  by  this 
notice  issues  regulations  to  implement 
the  designation  and  regulate  activities  in 
the  Sanctuary  consistent  with  the 
provisions  of  the  Designation  Document. 
Finally,  this  notice  summarizes  the  final 
Management  Plan  (MP)  prepared  for  the 
Sanctuary,  which  details  the  goals  and 
objectives,  management  responsibilities, 
research  activities,  interpretive  and 
educational  programs,  and  enforcement, 
including  surveillance,  activities  for  the 
area. 

EFFECTIVE  DATE:  Pursuant  to  section 
304(b)  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  (16 
U.S.C.  1434(b)),  Congress  has  forty-five 
days  of  continuous  session  beginning  on 
the  day  on  which  this  notice  is 
published  to  review  the  designation  and 
regulations  before  they  take  effect.  After 
forty-five  days,  the  designation  and 
regulations  automatically  became  final 
and  take  effect  unless  the  designation  or 
any  of  its  terms  is  disapproved  by 


Congress  through  enactment  of  a  joint 
resolution.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT 

Joseph  A.  Uravitch,  Chief,  Marine  and 
Estuarine  Management  Division,  OCRM, 
NOS,  NOAA,  1825  Connecticut  Avenue, 
NW..  Washington,  DC  20235,  (202/673- 
5122).  Copies  of  the  Final  Environmental 
Impact  Statement  and  Management  Plan 
(FEIS/MP)  are  available  upon  request 
ft-om  OCRM. 
SUPPLEMENTARY  INFORMATION:  Title  III 

of  the  Marine  Protection,  Research,  and 
Sanctuaries  Act.  as  amended  (16  U.S.C. 
1431  et  seq.)  ("Act")  authorizes  the 
Secretary  of  Commerce  to  designate 
discrete  areas  of  the  marine 
environment  as  National  Marine 
Sanctuaries  if,  as  required  by  section 

303  of  the  Act  (16  U.S.C.  1433).  the 
Secretary  finds,  in  consultation  with  the 
Congress,  a  variety  of  specified  officials, 
and  other  interested  persons,  that  the 
designation  will  fulfill  the  purpose  and 
policies  of  the  Act  (set  forth  in  section 
301(b)  (16  U.S.C.  1431(b)))  and:  (1)  The 
area  proposed  for  designation  is  of 
special  national  significance  due  to  its 
resource  or  himian-use  values:  (2) 
existing  State  and  Federal  authorities 
are  inadequate  to  ensure  coordinated 
and  comprehensive  conservation  and 
management  of  the  area,  including 
resource  protection,  scientific  research, 
and  public  education:  (3)  designation  of 
the  area  as  a  National  Marine  Sanctuary 
will  facilitate  the  coordinated  and 
comprehensive  conservation  and 
management  of  the  area;  and  (4)  the 
area  is  of  a  size  and  nature  that  will 
permit  comprehensive  and  coordinated 
conservation  and  management. 

Section  303  of  the  Act  requires  the 
Secretary  to  make  a  nimiber  of  findings 
before  he  or  she  can  designate  an  area 
as  a  National  Marine  Sanctuary.  Section 

304  of  the  Act  requires  the  Secretary  to 
give  notice  of  the  designation  in  the 
Federal  Register,  to  take  a  variety  of 
other  actions  including  preparation  of  a 
MP  for  the  Sanctuary  and  a  FEIS  for  the 
designation,  and  to  issue  necessary  and 
reasonable  regulations  implementing  the 
designation. 

The  authority  of  the  Secretary  to 
designate  National  Marine  Sanctuaries 
has  been  delegated  to  the  Under 
Secretary  for  Oceans  and  Atmosphere 
by  DOC  Organization  Order  10-15, 
§  3.01(z)  (Jan.  11, 1988).  The  authority  to 
administer  the  other  provisions  of  the 
Act  has  been  delegated  to  the  Assistant 
Administrator  for  Ocean  Services  and 
Coastal  Zone  Management  of  NOAA  by 
NOAA  Circular  83-38,  Directive  05-50 
(Sept.  21, 1983,  as  amended). 


The  waters  surrounding  CordeU  Bank 
were  nominated  for  designation  as  a 
National  Marine  Sanctuary  in  July  1981. 
On  June  30. 1983,  NOAA  declared  the 
area  an  active  candidate  for 
designation.  A  public  scoping  meeting  to 
gather  information  to  determine  the 
range  and  significance  of  issues  related 
to  designation  and  management  was 
held  on  April  25, 1984. 

CordeU  Bank  and  its  surrounding 
waters,  because  of  a  rare  combination  of 
oceanic  conditions  and  undersea 
topography,  provide  a  higltly  productive 
marine  environment  in  a  discrete,  well 
defined  area.  The  prevailing  California 
Current  fiows  southward  along  the 
coast,  while  the  upwelling  of  nutrient- 
rich  bottom  waters  brings  nutrients  and 
stimulates  the  growth  of  planktonic 
organisms.  These  nutrients  support  the 
entire  food  chain  from  small  crustaceans 
to  fish,  marine  mammals  and  scabirds 
that  form  the  exceptionally  vigorous, 
ecological  community  flourishing  at 
CordeU  Bank.  The  area  is  l>eing 
designated  as  a  National  Marine 
Sanctuary  for  the  purpose  of  protecting 
and  conser\'ing  the  area  and  ensuring 
the  continued  availability  of  the 
ecological,  research,  educational, 
aesthetic,  and  recreational  resources 
therein.  In  addition,  historical  or  cultural 
resources  may  be  present  within  tne 
CordeU  Bank  area  and  its  designation  as 
a  Sanctuary  will  protect  these  resources 
as  well. 

On  August  28. 1987.  NOAA  published 
proposed  regulations  to  implement  the 
proposed  designation  for  the  Sanctuary 
in  the  Federal  Register  (52  FR  32563)  and 
invited  public  comment.  On  the  same 
date,  NOAA  issued  a  Draft 
Environmental  Impact  Statement  (DEIS) 
and  MP  which  described  in  detail  the 
proposed  regulatory  regime  and 
alternatives  to  it  and.  in  accordance 
with  section  304(a)(1)(C)  of  the  Act.  sent 
a  Designation  Prospectus  to  the 
Committee  on  Merchant  Marine  and 
Fisheries  of  the  United  States  House  of 
Representatives  and  the  Committee  on 
Commerce,  Science  and  Transportation 
of  the  United  States  Senate  for  review 
and  approval. 

Public  hearings  to  receive  comments 
on  the  proposed  designation  and  DEIS/ 
MP  were  held  in  Bodega.  California,  on 
September  29. 1987,  and  in  San 
Francisco.  California,  on  September  30, 
1987.  Comments  received  by  NOAA  in 
response  to  the  Federal  Register  notice 
and  at  the  public  hearings  on  the  DEIS/ 
MP  were  reviewed  and.  where 
appropriate,  the  recommendations 
contained  therein  were  incorporated  in 
the  FEIS/MP.  The  significant  comments 
on  the  proposed  regulations  and  the 
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regulatory  elements  of  the  DEIS/MP  and 
FEIS/MP  and  NOAA's  responses  to 
them  follow: 

(1)  Comment:  The  majority  of 
commentators  recommended  selection 
of  the  boundary  option  encompassing 
the  largest  area  (397.05  square  nautical 
miles)  (boundary  alternative  number  1). 
These  commentators  felt  that  the  area 
encompassed  was  of  ecological 
signiHcance  and  in  need  of  protection 
and  that  the  larger  area  would  make 
management  and  protection  of  the 
Sanctuary  easier. 

Response:  NOAA  has  adopted  this 
recommendation.  The  larger  boundary 
encompasses  additional  habitat  used  by 
marine  mammals  and  seabirds  for 
resting,  feeding  and  migration.  In 
addition,  it  provides  a  larger  ecological 
buffer  area  for  the  unique  concenti-ation 
of  resources  found  on  and  around 
Cordell  Bank.  The  larger  boundary  also 
provides  for  a  more  easily  managed  area 
as  it  is  contiguous  to  the  Point  Reyes- 
Farallon  Islands  National  Marine 
Sanctuary  (PRNMS). 

The  benthic  resources,  marine 
mammals  and  seabirds  that  are 
observed  on  and  around  Cordell  Bank 
and  on  the  adjacent  continental  shelf 
break  were  described  in  the  DEIS/MP. 
The  distribution  of  these  organisms  on. 
and  in  the  area  surrounding,  the  Bank 
supported  designation  of  a  smaller  area 
(101.10  square  nautical  miles)  (boundary 
alternative  number  2).  However, 
information  provided  to  NOAA  during 
the  DEIS/MP  comment  period  and  the 
results  of  recent  research  demonstrates 
substantial  use  by  seabirds  and  marine 
mammals  of  the  area  encompassed  by 
boundary  alternative  number  1. 

(2)  Comment:  A  great  majority  of 
commentators  recommended  adoption 
of  a  regulation  prohibiting  all 
hydrocarbon  exploration  and 
development  activities  within  the 
Sanctuary. 

Response:  This  alternative  was  not 
examined  in  the  DEIS/MP.  When  it  was 
raised  in  comments  on  the  DEIS/MP.  the 
FEIS/MP  did  not  rate  it  as  the  preferred 
option.  While  hydrocarbon  exploration, 
development,  and  production  activities 
could  threaten  Sanctuary  resources 
(impacts  from  seismic  exploration,  oil 
discharges  from  accidental  spills 
including  well  blow-outs,  and  on-site 
discharges  of  drill  cuttings  and  drilling 
muds)  (see  FEIS/MP.  Vol.  I.  pp.  82-91). 
the  FEIS/MP  opined  that  it  was  not 
necessary  to  prohibit  all  hydrocarbon 
exploration  and  development  activities 
within  the  Sanctuary  at  this  lime.  The 
United  States  Department  of  the 
Interior's  Outer  Continental  Shelf  (OCS) 
Oil  and  Gas  5-Year  Leasing  Plan,  in 
recognition  of  the  unlikelihood  of  finding 


viable  oil  and  gas  reserves  under 
Cordell  Bank  and  the  area  within  the  50 
fathom  isobath  surrounding  the  Bank 
(together,  the  core  area  of  the  Sanctuary, 
consisting  of  approximately  18.14  square 
nautical  miles)  and  the  special 
environmental  sensitivity  of  Cordell 
Bank,  has  deferred,  until  its  expiration 
in  February  1992.  leasing  the  core  area. 
The  5-year  plan,  the  Sanctuary 
regulations,  the  management 
framework,  and  other  Federal 
regulations  and  statutes  were  believed 
adequate  to  protect  Sanctuary  resources 
from  being  damaged  from  hydrocarbon 
exploration  and  development  activities. 

Upon  publication  of  the  FEIS/MP. 
NOAA  received  additional  public 
comments  urging  that  oil  and  gas 
activities  be  banned  throughout  the 
Sanctuary.  NOAA  also  received  a  letter 
from  EPA  stating  that,  based  on 
information  in  the  FEIS,  a  Sanctuary- 
wide  ban  on  hydrocarbon  development 
appeared  to  be  the  environmentally 
preferable  alternative. 

Based  on  all  the  above,  NOAA  is:  (1) 
By  this  notice  of  final  rule  banning  all  oil 
and  gas  activities  on  Cordell  Bank  and 
within  the  50  fathom  isobath 
surrounding  the  Bank;  and  (2)  initiating 
a  rule  making  considering  expansion  of 
the  ban  to  the  entire  Sanctuary. 

Initiating  a  rule  making  considering 
expanding  the  ban  to  the  entire 
Sanctuary  was  chosen  over  taking 
regulatory  action  with  respect  thereto  in 
this  notice  of  final  rule,  because  the 
notice  proposing  this  rule  (52  FR  32563. 
Aug.  28. 1987)  and  the  DEIS/MP  did  not 
consider  such  a  ban.  A  regulatory 
prohibition  of  this  magnitude  should  not 
be  imposed  without  assessing  the 
protection  to  sensitive  Sanctuary 
resources  that  would  be  afforded  by 
such  a  prohibition  and  the  effect  of  such 
a  prohibition  on  this  nation's  domestic 
energy  reserve  potential  and  on 
potential  lease  revenues  to  the  Treasury 
of  the  United  States,  and  without  all 
interested  persons  having  notice  and  an 
opportunity  to  comment. 

Immediately  banning  oil  and  gas 
activities  in  the  core  area  by  this  notice 
of  final  rule  is  justified  given  the  special 
environmental  sensitivity  of  the  core 
area  and  that  a  ban  on  oil  and  gas 
activities  in  the  core  area  was  an 
alternative  examined  in  the  DEIS/MP. 
upon  which  public  comment  was 
solicited. 

(3)  Comment:  Several  commentators 
recommended  that  a  proposed  ocean 
sewage  outfall  pipe  from  the  City  of 
Santa  Rosa  be  prohibited  because  of 
their  belief  that  discharges  from  the 
outfall  could  adversely  impact  the 
Sanctuary. 


Response:  The  City  of  Santa  Rosa  is 
considering  several  sites  for  the  disposal 
of  sewage  effluent.  The  plans  of  the  City 
are  in  the  preliminary  stages  and  the 
eventual  disposal  site  and  the  nature  of 
permissible  discharges  have  not  been 
decided.  NOAA.  as  manager  of  PRNMS. 
is  a  member  of  the  task  force  set  up  by 
the  California  Regional  Water  Control 
Board  to  determine  the  optimal  site  and 
nature  of  the  discharges. 

No  sewage  can  be  discharged  into  the 
ocean  without  a  permit  from  the  United 
States  Environmental  Protection  Agency 
(EPA)  issued  under  the  Clean  Water  Act 
(CWA).  Under  S  942.9  of  the  Cordell 
Bank  National  Marine  Sanctuary 
regulations,  since  the  discharge  of 
sewage  into  the  Sanctuary,  and  the 
discharge  of  sewage  outside  of  the 
Sanctuary  if  such  discharge  enters  the 
Sanctuary  and  injures  a  Sanctuary 
resource,  are  prohibited  under 
§  942.6(a)(1).  EPA  permits  allowing  such 
a  discharge  are  not  valid  without  a 
NOAA  certification.  Thus,  if  necessary 
to  protect  Sanctuary  resources.  NOAA 
can  impose  conditions  as  a  prerequisite 
of  giving  its  certification  or  even  deny 
certification. 

(4)  Comment:  Many  commentators 
recommended  that  anchoring  on  the 
ridges  and  peaks  of  Cordell  Bank  be 
banned  to  prevent  damage  to  benthic 
organisms. 

Response:  Anchoring  on  the  Bank  can 
destroy  or  disturb  many  benthic 
organisms  by  physical  impact  of  the 
anchor  and  dragging  of  the  anchor 
chain.  Because  at  present  only  a  few 
vessels  visit  Cordell  Bank  and  anchor  on 
it,  anchoring  does  not  now  threaten  the 
Bank's  resources.  However,  if  anchoring 
activities  significantly  increase,  there 
could  be  a  significant  adverse  effect  on 
the  Sanctuary's  benthic  flora  and  fauna. 
Accordingly.  Article  4  of  the  Designation 
Document  has  been  expanded  to 
authorize  the  regulation  of  anchoring 
and  NOAA  intends  to  monitor 
anchoring  carefully.  If  anchoring 
activities  increase  and  threaten  the 
Bank's  resources.  NOAA  will  amend  the 
regulations  to  control  anchoring.  If 
anchoring  is  controlled,  the  controls 
would  be  applicable  to  only  Cordell 
Bank  and  the  area  within  the  50  fathom 
contour  (fsobath)  surrounding  the  Bank. 
This  is  the  area  in  which  the  benthic 
resources  are  most  concentrated  and 
susceptible  to  anchor  and  anchor  chain 
damage. 

(5)  Comment:  Some  commentators 
were  unclear  as  to  whether  the 
Sanctuary  regulations  would  apply  only 
to  Cordell  Bank  and  the  area  within  the 
50  fathom  isobath  surrounding  the  Bank 
[i.e.,  the  core  area  of  the  Sanctuary, 


consisting  of  approximately  18.14  square 
nautical  miles)  or  throughout  the  entire 
Sanctuary.  One  commentator  felt  that 
the  regulations  should  apply  only  to  the 
core  area. 

Response:  NOAA  stated  in  Volume  II 
of  the  FEIS  that  Article  4  of  the 
Sanctuary  Designation  Document  has 
been  revised  to  eliminate  ambiguities 
concerning  the  application  of  the 
Sanctuary's  regulatory  program.  The 
Designation  Document  authorizes  the 
regulation  of  five  categories  of  activities: 
depositing  or  discharging  of  materials  or 
substances;  removing,  taking,  or  injuring 
or  attempting  to  remove,  take,  or  injure 
benthic  invertebrates  or  algae; 
hydrocarbon  (oil  and  gas)  activities; 
anchoring;  and  removing,  taking,  or 
injuring  or  attempting  to  remove,  take, 
or  injure  historical  or  cultural  resources. 

At  this  time,  only  depositing  or 
discharging  materials  or  substances; 
removing,  taking,  or  injuring  or 
attempting  to  remove,  take,  or  injure 
benthic  invertebrates  or  algae;  and 
hydrocarbon  activities  are  being 
regulated.  The  prohibition  against 
depositing  or  discharging  applies  to  the 
entire  Sanctuary.  In  addition,  discharges 
or  deposits  beyond  the  boundary  of  the 
Sanctuary  which  enter  the  Sanctuary 
and  injure  its  resources  are  prohibited. 
Prohibition  of  discharges  or  deposits 
outside  of  the  50  fathom  isobadi  area  is 
necessary  to  protect  those  pelagic  or 
migratory  resources  (including  seabirds 
and  marGie  mammals)  which  occur 
throughout  the  Sanctuary. 

The  prohibition  against  the  taking  of 
benthic  invertebrates  or  algae  applies 
only  to  the  core  area.  Prohibition  within 
this  discrete  area  is  deemed  sufficient  to 
protect  the  unique  benthic  resources  of 
the  Sanctuary  found  on  the  submerged 
seamount.  This  prohibition  does  not 
restrict  commercial  or  recreational 
fishing  activities.  The  accidental  taking 
of  invertebrates  or  algae  during  normal 
fishing  operations  would  not  violate  this 
prohibition. 

The  prohibition  against  hydrocarbon 
activities  presently  also  applies  only  to 
the  core  area.  However,  as  discussed 
under  the  response  to  comment  (2), 
above,  NOAA  today  is  proposing  a  rule 
considering  banning  hydrocarbon 
activities  throughout  the  entire 
Sanctuary. 

At  this  time,  anchoring  is  not  being 
regulated.  If  in  the  future  it  is  necessary 
to  control  anchoring  in  order  to  prevent 
damage  to  Sanctuary  resources,  such 
regulation  will  apply  only  to  the  core 
area.  This  area  is  where  the  benthic 
resources  are  most  concentrated  and 
potentially  susceptible  to  anchor 
damage. 


Also  at  this  time,  the  taking  of. 
removal  of.  or  injury  to  or  attempt  to 
take,  remove,  or  injure  historical  or 
cultural  resources  is  not  being  regulated. 
If  in  the  future  it  is  necessary  to  impose 
such  regulation,  it  would  apply  to  the 
entire  Sanctuary. 

(6)  Comment:  One  commentator 
stated  that  existing  regulations  made  the 
proposed  regulation  prohibiting  the 
discharge  or  deposit  of  material  in  the 
Sanctuary  was  uimecessary.  That 
commentator  stated  that  with  the 
exception  of  solid  wastes  the  discharge 
of  materials  or  substances  was  covered 
adequately  by  existing  laws  and 
regulations. 

Response:  NOAA  disagrees.  The 
regulation  prohibiting  discharges  or 
deposits  within  the  Sanctuary 
complements  the  existing  regulatory 
system,  will  enhance  the  area's  overall 
recreational  and  aesthetic  appeal,  and 
will  help  maintain  the  present  water 
quality  in  the  Sanctuary.  While 
numerous  laws  and  regulations  apply  to 
the  disposal  of  waste  in  the  marine 
environment,  most  Federal  decisions 
regarding  whether  waste  may  be  so 
disposed  are  made  on  a  case-by-case 
basis.  Thus,  protection  of  the  complete 
Sanctuary  habitat  would  not  be  certain 
without  prohibiting  discharges  in  an 
area  which  protects  the  complete 
Sanctuary  habitat. 

The  CWA  provides  for  a  maximum 
penalty  of  $10,000  for  a  single  discharge 
incident  without  the  initiation  of  a  civil 
action.  This  does  not  provide  sufficient 
deterrent  for  protecting  important 
Sanctuary  resources;  Sanctuary 
regulations  provide  for  a  maximum 
penalty  of  $50,000. 

Certain  gaps  exist  in  the  regulatory 
framework.  "The  discharge  of  oil  and 
other  hazardous  substances  in  the 
territorial  sea  is  subject  to  EPA 
requirements  under  the  CWA  and 
United  States  Army  Corps  of  Engineers 
requirements  under  the  Rivers  and 
Harbors  Act  (for  discharges  that  might 
obstruct  navigation).  These  statutes  are 
not  sufficient  to  provide  comprehensive 
protection  of  a  marine  area  and  do  not 
specifically  prohibit  certain  activities 
that  may  harm  the  resources  of  the 
Sanctuary,  such  as  the  overboard 
disposal  of  trash  from  ships. 

Beyond  the  territorial  sea,  EPA 
approval  is  needed  for  ocean  dumping 
and  for  the  placement  of  new  ocean 
outfalls.  EPA  regulations  require  EPA  to 
consider  the  ecological  productivity  and 
sensitivity  of  any  area  proposed  for 
dumping  or  an  outfall.  However,  such 
regulations  do  not  guarantee  that  EPA 
will  prohibit  the  disposal  of  waste  in  the 
Sanctuary.  Specifically,  the  provisions 
of  the  CWA  do  not  apply  to  discharges 
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of  non-biodegradable  solid  wastes  such 
as  casual  litter.  The  prohibition  in  the 
Sanctuary  regulations  is  designed 
specifically  to  protect  the  area's 
important  living  resources  from  the 
effects  of  all  harmful  effluent  and  solid 
wastes.  In  addition,  it  prevents  floating 
or  submerged  waste  debris  [e.g.,  non- 
biodegradable plastics)  from  being 
deposited  in  areas  where  animals  could 
eat  or  become  entangled  in  the  debris, 
possibly  lending  to  illness  or  death. 
Finally,  the  deposit  of  non- 
biodegradable litter  reduces  the 
aesthetic  qualities  of  the  Bank  and 
thereby  detracts  from  its  recreational 
value. 

(7)  Comment:  Several  commentators 
recommended  that  NOAA  consider 
provisions  to  increase  shipping  safety  in 
the  area  such  as  the  deployment  of 
special  buoys,  establishment  of 
communication  systems,  and  redirection 
of  vessel  traffic  to  prevent  collision  that 
might  result  in  spills  of  hazardous 
materials. 

Response:  The  United  States  Coast 
Guard  (USCG)  has  jurisdiction  over 
shipping  safety  in  United  States  waters. 
The  USCG  has  determined  that  existing 
safety  regulations  and  Traffic 
Separation  Scheme  (TSS)  are  adequate 
for  the  number  of  vessels  using  the 
ocean  approaches  to  the  port  of  San 
Francisco  Bay  in  the  area  around 
Cordell  Bank.  This  determination  was 
based  on  an  USCG  Port  Access  Route 
Study  and  the  fact  that  while 
compliance  with  the  TSS  is  voluntarj-. 
virtually  all  traffic  uses  it. 

The  USCG  has  also  initiated  the 
Offshore  Vessel  Movement  Reporting 
System,  an  advisory  service,  to  inform 
mariners  of  the  locations  and 
movements  of  large  vessels,  such  as  oil 
tankers,  in  the  ocean  approaches  to  San 
Francisco  Bay,  including  areas  east  of 
Cordell  Bank.  Participation  by  mariners 
is  voluntary,  but  by  monitoring  the  radio 
transmissions  of  vessels,  close 
encounters  and  possible  collisions 
between  ships  may  be  avoided.  NO.^A 
will  cooperate  with  the  USCG  in 
enforcement  and  surveillance 
procedures  that  relate  to  shipping  within 
Sanctuary  waters. 

Under  international  law,  foreign  flag 
vessels  in  waters  beyond  the  limits  of 
the  United  States  territorial  sea,  such  as 
those  in  the  vicinity  of  Cordell  Bank, 
cannot  be  regulated  directly  by  the 
United  States  Government.  Under 
international  law.  any  regulation  of 
navigation  on  the  high  seas  must  be 
endorsed  by  the  International  Maritime 
Organization  in  order  for  it  to  apply  to 
foreign  flag  traffic. 


22420         Federal  Regbter  /  Vol.  54,  No.  99  /  Wednesday.  May  24.  1989  /  Rules  and  Regulations 


Federal  Register  /  Vol.  54.  No.  99  /  Wednesday.  May  24.  1989  /  Rules  and  Regulations         22421 


Finally.  NOAA  has  prepared  a 
computerized  National  Contingency  and 
Emergency  Response  Plan.  The  plan 
details  alert  procedures  and  responses 
and  describes  Sanctuary  resources  at 
risk.  This  plan  will  be  expanded  to 
include  the  Cordell  Bank  area. 

(8)  Comment  There  was  disagreement 
on  the  need  and  extent  of  possible 
regulations  of  Hshing  activities. 
Statements  were  made  that  overfishing 
already  occurred  and  that  "abnormal" 
Ashing  activities  should  be  banned.  In 
contrast,  NOAA  also  received 
comments  that  asked  for  confirmation 
that  commercial  and  recreational  fishing 
will  be  excluded  from  the  scope  of 
Sanctuary  regulations. 

Response:  NOAA  reafflrms  that  no 
regulation  of  fishing,  other  than  by 
existing  State  and  Federal  statutes,  will 
occur  with  the  designation  of  the  Cordell 
Bank  area  as  a  National  Marine 
Sanctuary.  Fishing  vessels,  however, 
must  comply  «vith  the  Sanctuary's 
regulatory  prohibition  on  discharges 
and.  in  the  future,  could  be  regulated 
with  respect  to  anchoring.  All  State  and 
Federal  regulatory  programs  pertaining 
to  fishing,  including  Fishery 
Management  Plans  promulgated  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act,  remain  in  effect. 

Sanctuary  wardens  will  enforce  the 
California  Department  of  Fish  and  Game 
Code  (and  Chapter  14  of  the  California 
Administrative  Code),  which  regulates 
end  manages  a  wide  variety  of  activities 
affecting  the  living  marine  resources 
found  in  the  territorial  sea  and  in  the 
200-mile  wide  exclusive  economic  zone. 
In  addition.  NOAA  will  continue  to 
monitor  the  status  of  fishery  resources 
around  Cordell  Bank. 

(9)  Comment-  Commentators 
requested  that  the  regulations  be  revised 
to  protect  any  historical  or  cultural 
artifacts  that  may  be  found  within  the 
Sanctuary. 

Response:  NOAA  agrees  that  it  is 
necessary  to  protect  and  manage  any 
historical  or  cultural  artifacts  that  may 
be  in  the  Sanctuary.  While  the  presence 
of  any  such  resources  on  Cordell  Bank 
or  in  its  surrounding  waters  is  not 
known,  such  resources  could  exist. 
Therefore,  Article  4  of  the  Designation 
Document  hds  been  expanded  to 
authorize  the  regulation  of  the  taking  of, 
removal  of,  or  injury  to  or  attempt  to 
take,  remove,  or  injure  cultural  or 
historical  resources. 

The  Act  and  NOAA's  National  Marine 
Sanctuary  Program  Regulations  (15  CFR 
Part  922:  53  FR  43602.  Oct.  28. 1988) 
require  that  the  management  system  for 
a  National  Marine  Sanctuary  be 
established  by  a  Designation  Document 
and  by  implementing  regulations. 


Activities  may  be  regtilated  only  to  the 
extent  authorized  in  the  Designation 
Document  Under  section  304(a)(4)  of  the 
Act.  the  Designation  Document  may  be 
modified  only  by  the  same  procedures 
by  which  the  original  designation  was 
made.  Thus,  the  Designation  Document 
serves  as  a  constitution  for  the 
Sanctuary  by  establishing  the  purpose  of 
the  Sanctuary  designation;  the 
characteristics  of  the  area  that  give  it 
conservation,  recreational,  ecological, 
historical,  research,  educational  or 
aesthetic  value;  and  the  types  of 
activities  subject  to  regulation  by  the 
Secretary  to  protect  those 
characteristics. 

The  Designation  Document  for  the 
Cordell  Bank  National  Marine 
Sanctuary  follows: 

Designadon  Document  for  the  Cordell 
Bank  National  Marine  Sanctuary 

Preamble 

Under  the  authority  of  Tide  III  of  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972,  as  amended,  16 
U.S.C.  1431  etseq.  (the  "Act"),  the 
Cordell  Bank  and  its  siuroimding  waters 
offshore  northern  California,  as 
described  in  Article  2,  are  hereby 
designated  as  a  National  Marine 
Sanctuary  for  the  purpose  of  protecting 
and  conserving  that  special,  discrete, 
highly  productive  marine  area  and 
ensuring  the  continued  availability  of 
the  ecological,  research,  educational, 
aesthetic,  historical,  and  recreational 
resources  therein. 

Article  1.  Effect  of  Designation 

The  Act  authorizes  the  promulgation 
of  such  regulations  as  are  necessary  and 
reasonable  to  protect  the  characteristics 
of  the  Sanctuary  that  give  it 
conservation,  recreational,  ecological, 
historical,  research,  educational,  or 
aesthetic  value.  As  used  in  the  Act,  this 
Designation  Document,  and  the 
Sanctuary  regulations,  the  word 
"historical"  includes  cultural, 
archaeological,  and  paleontological. 
Article  4  of  this  Designation  Document 
lists  those  activities  requiring  regulation 
now  or  which  may  require  regulation  in 
the  future  in  order  to  protect  Sanctuary 
resources.  Listing  of  an  activity 
authorizes  but  does  not  require  its 
regulation.  Therefore,  the  listing  of  an 
activity  does  not  imply  that  the  activity 
will  be  regulated  in  the  future.  However. 
if  an  activity  is  not  listed  it  cannot  be 
regulated,  except  on  an  emergency  basis 
for  no  longer  than  120  days  where 
necessary  to  prevent  immediate,  serious, 
and  irreversible  damage  to  a  Sanctuary 
resource,  without  amending  Article  4  to 
list  the  activity.  Such  an  amendment  can 


only  be  accomplished  by  following  the 
same  procedures  through  which  the 
original  designation  was  made. 

Article  2.  Description  of  the  Area 

The  Sanctuary  consists  of  a  397i)5 
square  nautical  mile  area  encompassed 
by  a  boundary  extending  at  180*  from 
the  northernmost  boundary  of  the  Point 
Reyes-Farallon  Islands  National  Marine 
Sanctuary  (PRNMS)  to  the  1.000  fathom 
isobath  northwest  of  the  Bank,  then 
south  along  this  isobath  to  the  HINMS 
boundary  and  back  to  the  northeast 
along  this  boundary  to  the  beginning 
point.  The  precise  boundaries  are  set 
forth  in  the  regulations. 

Article  3.  Characteristics  of  the  Area 
That  Give  it  Particular  Value 

Cordell  Bank  is  characterized  by  a 
combination  of  oceanic  conditions  and 
undersea  topography  that  provides  for  a 
highly  productive  environment  in  a 
discrete,  well-defined  area.  In  addition, 
the  Bank  and  its  surrounding  waters 
may  contain  historical  resources  of 
national  significance.  The  Bank  consists 
of  a  series  of  steep-sided  ridges  and 
narrow  pinnacles  rising  from  the  edge  of 
the  continental  shelf.  It  lies  on  a  plateau 
300-400  feet  (91-122  meters)  deep  and 
ascends  to  within  about  115  feet  (35 
meters)  of  the  surface.  The  seasonal 
upwelling  of  nutrient-rich  bottom  waters 
to  the  upper  levels  of  the  Bank 
stimulates  the  growth  of  planktonic 
organisms.  These  nutrients,  combined 
with  high  light  penetration  in  Bank 
waters  and  wide  depth  ranges  in  the 
vicinity,  have  led  to  a  unique 
association  of  subtidal  and  oceanic 
species.  The  vigorous  biological 
community  flourishing  at  Cordell  Bank 
includes  an  exceptional  assortment  of 
algae,  invertebrates,  fishes,  marine 
mammals  and  seabirds. 

Article  4.  Scope  of  Regulation 

Section  1. — Activities  Subject  to 

Regulation 

The  following  activities  may  be 
regulated  within  the  Sanctuary  and 
adjacent  waters  to  the  extent  necessary 
and  reasonable  to  ensure  the  protection 
of  the  Sanctuary's  conservation, 
recreational,  ecological,  historical, 
research,  education  or  aesthetic  values: 

a.  Depositing  or  discharging  any 
material  or  substance; 

b.  Removing,  taking,  or  Injuring  or 
attempting  to  remove,  take,  or  injure 
benthic  invertebrates  or  algae  located 
on  the  Bank  or  within  the  50  fathom 
isobath  surrounding  the  Bank; 

c.  Hydrocarbon  (oil  and  gas)  activities 
within  the  Sanctuary; 


d.  Anchoring  on  the  Bank  or  within 
the  50  fathom  contour  siurounding  the 
Bank;  and 

e.  Removing,  taking,  or  injuring  or 
attempting  to  remove,  take,  or  injure 
historical  resources  located  within  the 
Sanctuary. 

Section  2. — Consistency  with 
International  Law 

The  regulations  governing  activities 
listed  in  section  1  of  this  Article  shall 
apply  to  foreign  flag  vessels  and  foreign 
persons  only  to  the  extent  consistent 
with  generally  recognized  principles  of 
international  law,  and  in  accordance 
with  treaties,  conventions,  and  other 
agreements  to  which  the  United  States 
is  a  party. 

Section  3. — ^Emergency  Regulations 

Where  necessary  to  prevent 
immediate,  serious  and  irreversible 
damage  to  a  Sanctuary  resource, 
activities,  including  those  not  listed  in 
section  1  of  this  Article,  may  be 
regulated  within  the  limits  of  the  Act  on 
an  emergency  basis  for  a  period  not  to 
exceed  120  days. 

Article  5.  Relation  to  Other  Regulatory 
Programs 

Section  1. — ^Fishing 

The  regulation  of  Ashing  is  not 
authorized  under  Article  4.  Fishing 
vessels,  however,  are  subject  to 
regulation  under  Article  4  with  respect 
to  discharges  and  deposits  and 
anchoring.  All  regidatory  programs 
pertaining  to  fishing,  including  Fishery 
Management  Plans  promulgated  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act  16  U.S.C.  1801  et  seq. 
("Magnuson  Act"),  shall  remain  in 
effect.  All  permits,  licenses,  approvals, 
and  other  authorizations  issued 
pursuant  to  the  Magnuson  Act  shall  be 
valid  within  the  Sanctuary  subject  only 
to  regulations  issued  pursuant  to  Article 
4. 

Section  2. — ^Defense  Activities 

The  regulation  of  activities  listed  in 
Article  4  shall  not  prohibit  any 
Department  of  Defense  (DOD)  activities 
that  are  necessary  for  national  defense. 
All  such  activities  being  carried  out  by 
DOD  within  the  Sanctuary  on  the 
effective  date  of  designation  shall  be 
exempt  from  any  prohibitions  contained 
in  the  Sanctuary  regulations.  Additional 
DOD  activities  initiated  after  the 
effective  date  of  designation  that  are 
necessary  for  national  defense  will  be 
exempted  after  consultation  between 
the  Department  of  Commerce  and  DOD. 
DOD  activities  not  necessary  for 
national  defense,  such  as  routine 


exercises  and  vessel  operations,  shall  be 
subject  to  all  prohibitions  contained  in 
the  Sanctuary  regulations. 

Section  3.— Other  Programs 

All  applicable  regulatory  programs 
shall  remain  in  effect  and  all  permits, 
licenses,  approvals,  and  other 
authorizations  issued  pursuant  to  those 
programs  shall  be  valid,  subject  only  to 
the  regulation  of  activities  pursuant  to 
Article  4. 

Article  6.  Alterations  to  This 
Designation 

This  designation  may  be  altered  only 
in  accordance  with  the  same  procedures 
by  which  it  has  been  made,  including 
public  hearings,  consultation  with 
interested  Federal  and  State  agencies 
and  the  Pacific  Fishery  Management 
Council,  review  by  the  appropriate 
Congressional  committees,  and  approval 
by  the  Secretary  of  Commerce  or  his/her 
designee. 
[End  of  Designation  Document] 

Summary  of  Final  Management  Plan 

The  final  MP  for  the  Sanctuary  sets 
forth  the  Sanctuary's  location  and 
provides  details  on  the  important 
resources  and  uses  of  the  Sanctuary. 
The  MP  describes  the  resource 
protection,  research,  and  interpretive 
programs  and  details  the  specific 
activities  to  be  undertaken  in  each 
program.  The  MP  includes  a  detailed 
breakdown,  by  program  area,  of  agency 
roles  and  responsibilities.  The 
Sanctuary  goals  and  objectives  as  set 
forth  in  the  MP  are: 

Resource  Protection 

The  highest  priority  management  goal 
is  to  protect  the  marine  environment  and 
resources  of  the  Cordell  Bank  National 
Marine  Sanctuary.  The  specific 
objectives  of  resource  protection  efforts 
are  to: 

— Prevent  damage  to  the  resources  by 
promulgating  regulations  to  protect  them 
from  the  adverse  effects  of  harmful 
effluents  and  solid  wastes  and  from 
being  injured,  removed,  or  taken  by 
divers; 

— Establish  cooperative  agreements 
and  other  mechanisms  for  coordination 
among  the  agencies  participating  with 
NOAA  in  Sanctuary  management: 

— Develop  an  effective  and 
coordinated  program  for  enforcement  of 
Sanctuary  regulations; 

— ^Promote  public  awareness  of.  and 
voluntary  user  compliance  with,  the 
regulations  through  an  interpretive 
program  stressing  resource  sensitivity 
and  wise  use;  and 

— Reduce  threats  to  Sanctuary 
resources  raised  by  major  emergencies 


through  contingency  and  emergency- 
response  planning. 

Research 

The  goal  of  Sanctuary  research 
activities  is  to  improve  understanding  of 
the  Cordell  Bank  environment  and 
resources  and  to  resolve  specific 
management  problems,  some  of  which 
may  involve  resources  common  to  both 
the  Bank  area  and  the  nearby  PRNMS. 
Research  results  will  be  used  in 
interpretive  programs  for  visitors  and 
others  interested  in  the  Sanctuary,  as 
well  as  for  resource  protection.  Specific 
objectives  of  the  research  program  are 
to: 

— Establish  a  framework  and 
procedures  for  administering  research  to 
ensure  that  research  projects  are 
responsive  to  management  concerns  and 
that  results  contribute  to  improved 
management  of  the  Sanctuary: 

— Initiate  a  monitoring  program  to 
assess  environmental  changes  as  they 
occur 

— Identify  the  range  of  effects  on  the 
environment  that  would  result  from 
predicted  changes  in  human  activity: 

— Incorporate  research  results  into  the 
interpretive  program  in  a  format  useful 
for  the  general  public:  and 

— Encourage  information  exchange 
among  all  the  organizations  and 
agencies  undertaking  research  in  the 
Sanctuary  to  promote  more  informed 
management. 

Interpretation 

The  goal  of  interpretive  programs  is  to 
improve  public  awareness  and 
understanding  of  the  significance  of  the 
Sanctuary  and  the  need  to  protect  its 
resources.  The  management  objectives 
designed  to  meet  this  goal  are  to: 

— Provide  the  public  with  information 
on  the  Sanctuary,  its  goals  and 
objectives,  with  an  emphasis  on  the 
need  to  use  these  resources  wisely  to 
ensure  their  long-term  viability: 

— Broaden  support  for  the  Sanctuary 
and  Sanctuary  management  by  offering 
programs  suited  to  visitors  with  a  range 
of  diverse  interests; 

— Provide  for  public  involvement  by 
encouraging  feedback  on  the 
effectiveness  of  interpretive  programs, 
collaboration  with  Sanctuary 
management  staff  in  extension  and 
outreach  programs,  and  participation  in 
other  volunteer  programs:  and 

— Collaborate  with  other 
organizations  to  provide  interpretive 
services  complementary  to  the 
Sanctuary  program. 


J?; 
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Visitor  Use 

The  Sanctuary  goal  of  visitor 
management  is  to  encourage  commercial 
and  recreational  use  of  the  Sanctuary 
compatible  with  the  primary  goal  of 
resource  protection.  Specific 
management  objectives  are  to: 

— Ftovide  relevant  information  about 
Sanctuary  regulations,  use  poUcies  and 
standards; 

— Collsborate  with  public  and  private 
organizations  in  promoting  compatible 
use  of  the  Sanchiary  by  exchanging 
information  concerning  the  commercial 
and  recreational  potential  of  the 
Sanctuary,  and 

— Assess  the  current  levels  of  use  and 
monitor  use  over  time  to  identify  and 
control  potential  degradation  of 
r«;sources  and  minimize  potential  user 
conflicts. 

Summary  of  Ragulatioos 

The  regulations  prohibit  a  relatively 
narrow  range  of  activities,  establish 
procedures  for  issuing  permits  to 
conduct  otherwise  prohibited  activities 
for  a  narrow  range  of  purposes,  and  set 
forth  the  maximum  per  day  penalty  for 
conducting  a  prohibited  activity  without 
a  permit. 

Specifically,  the  regulations  add  a 
new  Part  942  to  title  15.  Code  of  Federal 
regulations. 

Section  942.1  sets  forth  the  statutory 
authority  for  the  designation  of  the 
Sanctuary  and  for  the  issuance  of  the 
regulatios. 

Section  942.2  sets  forth  as  the  purpose 
for  designating  the  Sanctuary:  protecting 
and  conserving  the  highly  productive 
area  of  Cordell  Bank  and  its  surrounding 
waters  and  ensuring  the  continued 
availability  of  the  ecological,  research, 
educational,  aesthetic,  historical  and 
recreational  resources  therein. 
Section  943.3  and  Appendix  I 
following  S  942.10  set  forth  the 
boundaries  of  the  Sanctuary. 

Section  943.4  defines  various  terms 
used  in  the  regulations.  "Person"  is 
defined  to  mean  any  private  individual, 
partnership,  corporation,  or  other  entity; 
or  any  officer,  employee,  agent,  agency, 
department  or  instrumentality  of  the 
Federal  government,  any  state  or  local 
government,  or  any  foreign  government. 
"Sanctuary"  is  defined  to  mean  the 
Cordell  Bank  National  Marine 
Sanctuary.  "Injure"  is  defined  to  mean 
to  change  adversely,  either  in  the  long- 
or  short-term,  a  chemical  or  physical 
quality  or  the  viability  of  a  Sanctuary 
resource.  "Sanctuary  resource"  is 
defined  to  mean  a  living  or  non-living 
resource  of  the  Sanctuary  that 
contributes  to  its  conservation, 
recreational,  ecological,  historical. 


research,  educational,  or  aesthetic 
value.  Other  terms  appearing  in  the 
regulations  are  defined  at  15  CFR  922.2. 
Section  942.6  prohibits  three  types  of 
activities  and  thus  makes  it  unlawful  for 
any  person  to  conduct  them.  However, 
any  of  those  activities  could  be 
conducted  lawfully  if  necessary  for 
national  defense;  if  necessary  to 
respond  to  an  emergency  threatening 
life,  property,  or  the  environment;  or 
pursuant  to  a  permit  or  certification 
issued  under  §  942.8  or  S  942.9  by  the 
Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management 
ofNOAA. 

The  first  type  of  activity  prohibited  is 
depositing  or  discharging  from  any 
location  within  the  Ixiundaries  of  the 
Sanctuary  materials  or  substances  of 
any  kind,  except  for  fish,  fish  parts  and 
chunfming  materials  (bait)  produced  and 
discarded  during  routine  fishing 
activities  conducted  in  the  Sanctuary 
and  water  (including  cooling  water)  and 
other  biodegradable  effluents,  specified 
in  (942.e(a)(l)(i)(B).  Depositing  or 
discharging,  from  any  location  beyond 
the  boundaries  of  the  Sanctuary, 
materials  or  substances  of  any  kind 
except  for  the  exclusions  discussed 
above  is  also  prohibited  if  such  deposit 
or  discharge  enters  the  Sanctuary  and 
injures  a  ^nctuary  resource. 

The  second  type  of  activity  prohibited 
is  attempting  to  remove,  take,  or  injure 
or  removing,  taking,  or  injuring  benthic 
invertebrates  or  algae  located  on 
Cordell  Bank  or  within  the  50  fathom 
isobath  surrounding  the  Bank.  Section 
042.5  allows  all  activities  to  be 
conducted  in  the  Sanctuary  (subject  to 
all  other  prohibitions,  restrictions,  or 
conditions  imposed  under  any  other 
'program)  except  for  those  activities 
prohibited  in  }  942.6. 

The  third  type  of  activity  prohibited  is 
oil  and  gas  activities  on  the  Bank  or 
within  ^e  50  fathom  isobath 
surrounding  the  Bank. 

Section  942.7  sets  forth  the  maximum 
statutory  civil  penalty  per  day  for 
conducting  a  prohibited  activity — 
$50,000.  Each  day  of  a  continuing 
violation  constitutes  a  separate 
violation.  Further,  in  rem  actions  against 
any  vessel  used  in  conducting  a 
prohibited  activity  are  statutorily 
authorized.  Regulations  setting  forth  the 
administrative  procedures  governing  the 
assessment  of  civil  penalties, 
enforcement  hearings  and  appeals, 
permit  sanctions  and  denials  for 
enforcement  reasons,  and  the  issuance 
of  written  warnings  appear  at  Part  004. 
Title  15.  Code  of  Federal  Regulations. 

Section  942.8  sets  forth  the  procedures 
for  applying  for  a  permit  to  conduct  an 
otherwise  prohibited  activity  in  the 


Sanctuary  and  the  criteria  governing  the 
issuance  or  denial  of  such  permits. 
Permits  are  granted  by  the  Assistant 
Administrator  for  Ocean  Services  and 
Coastal  Zone  Management  if  he  or  she 
finds  that  the  activity  will  hirther 
research  related  to  Sanctuary  resources. 
further  the  educational  or  historical 
value  of  the  Sanctuary,  further  salvage 
or  recovery  operations  in  or  near  the 
Sanctuary  in  connection  with  a  recent 
air  or  marine  casualty,  or  assist  in  the 
management  of  the  Sanctuary.  In 
deciding  whether  to  issue  a  permit,  the 
Assistant  Administrator  may  consider 
such  factors  as  the  professional 
qualifications  and  financial  ability  of  the 
applicant  as  related  to  the  proposed 
activity,  the  appropriateness  of  the 
methods  and  procedures  proposed  by 
the  applicant  for  the  conduct  of  the 
activity,  the  extent  to  which  the  conduct 
of  the  activity  may  diminish  or  enhance 
the  values  for  which  the  Sancturary  was 
designated,  and  the  end  value  of  the 
applicant's  overall  activity. 

Section  942.9  states  that  all  permits, 
licenses,  approvals,  and  other 
authorizations  issued  pursuant  to  any 
authority  are  valid  within  the  Sanctuary 
subject  only  to  the  prohibitions  set  forth 
in  §  942.6  Other  authorizations  allowing 
the  discharge  or  deposit  of  materials  or 
substances  otherwise  prohibited  under 
§  942.6(a)(1),  or  the  removal  taking,  or 
injury  of.  or  attempt  to  remove,  take,  or 
injiue  benthic  invertebrates  or  algae 
otherwise  prohibited  under  8  942.6(a)(2), 
are  valid  if  certified  by  the  Assistant 
Administrator  as  consistent  with  the 
purpose  of  the  Sanctuary  and  having  no 
significant  effect  on  Sanctuary 
resources.  The  certification  may  impose 
terms  and  conditions  to  ensure 
consistency. 

Section  942.10  sets  forth  the 
procedures  governing  appeals  of  the 
grant,  denial,  conditioning  amendment, 
suspension  or  revocation  of  permits  by 
the  Assistant  Administrator. 

Additional  Inf onnation 

Executive  Order  12291 

NOAA  has  concluded  that  these 
regulations  are  not  "major  rules"  within 
Section  1(b)  of  Executive  Order  12291 
because  diey  will  not  result  in: 

(1)  An  aimual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state  or  local  government 
agencies  or  geographic  regions:  or. 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  Stales-based  enterprises  to 


compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

These  regulations  prohibit  only  a 
narrow  range  of  activities  in  a  relatively 
small  portion  of  the  seas.  These 
regulations  also  (1)  establish  procedures 
whereby  permits  to  conduct  an 
otherwise  prohibited  activity  could  be 
applied  for  and  obtained  for  a  narrow 
range  purposes,  and  (2)  set  forth  the 
maximum  per  day  penalty  for 
conducting  a  prohibited  activity.  Thus, 
these  regulations  will  have  little  or  no 
direct  or  indirect  economic  impact  and 
no  adverse  direct  or  indirect 
environmental  effects. 

Regulatory  Flexibility  Act 

The  General  Counsel  of  the 
Department  of  Conunerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  when 
these  regulations  were  proposed  that  if 
they  were  adopted  as  proposed  they 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  While  the  proposed  regulations 
were  changed  to  prohibit  hydrocarbon 
activities  in  the  core  area,  there  are  no 
hydrocarbon  activities  ongoing  or 
planned  in  that  area.  Given  that  the  core 
area  is  only  approximately  18.4  square 
nautical  miles,  that  the  Bank  itself  does 
not  appear  to  be  an  area  of  high  oil 
reserves,  that  the  Bank  would  be 
difficult  to  drill  due  to  its  granite 
composition,  and  that  the  core  area  is  of 
special  environmental  sensitivity,  it  is 
unlikely  the  Department  of  the  Interior 
would  ever  lease  any  part  of  the  core 
area  for  hydrocarbon  exploration  or 
development.  The  possibility  of  the  core 
area  being  leased  and  all  the  requisite 
permits,  hcenses,  and  approvals  being 
obtained  is  too  remote  upon  which  to 
base  a  conclusion  that  the  prohibition 
on  hydrocarbon  activities  in  the  core 
area  would  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities.  As  a  result,  neither  an  initial 
nor  final  Regulatory  Flexibility  Analysis 
was  prepared. 

Paperwork  Reduction  Act 

These  regulations  contain  a  collection 
of  information  requirement  subject  to 
the  requirements  of  the  Paperwork 
Reduction  Act  (Pub.  L  No.  96-511) 
approved  by  the  Office  of  Management 
and  Budget  under  Control  Number  0648- 
0141.  Public  reporting  burden  for  the 
collection  of  information  is  estimated  to 
average  1.5  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 


estimate  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to: 
Joseph  A.  Uravitch,  Chief.  Marine  and 
Estuarine  Management  Division,  OCRM. 
NOS,  NOAA,  1825  Connecticut  Ave.. 
NW..  Washington  DC  20235,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Paperwork  Reduction  Project 
(0648-0141),  Office  of  Management  and 
Budget,  Washington  DC  20530. 

National  Environmental  Policy  Act 

In  accordance  with  section  304(a)(2) 
of  the  Act  and  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321-4370(3)),  a  DEIS 
Was  prepared  for  the  designation  and 
the  proposed  regulations.  As  required  by 
section  304(a)(2)  of  the  Act,  the  DEIS 
included  the  resource  assessment  report 
required  by  section  303(b)(3)  of  the  Act, 
maps  depicting  the  boundaries  of  the 
proposed  designated  area,  and  the 
existing  and  potential  uses  and 
resources  of  the  area.  The  DEIS  was 
made  available  for  public  review  on 
August  28, 1987,  with  comments  due  on 
October  12, 1987.  Public  hearings  to 
receive  comments  on  the  proposed 
designation  were  held  in  Bodega, 
California,  on  September  29, 1987,  and  in 
San  Francisco,  California,  on  September 
30, 1987.  All  comments  were  reviewed 
and,  where  appropriate,  were 
incorporated  into  the  FEIS  and  these 
regulations. 

Exective  Order  12612 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment  under  Exective  Order  12612. 

Executive  Order  12630 

This  rule  does  not  have  takings 
implications  sufficient  to  require 
preparation  of  a  Takings  Implications 
Assessment  under  Executive  Order 
12630. 

List  of  Subjects  in  15  CFR  Part  942 

Administrative  practice  and 
procedure.  Environmental  protection. 
Marine  resources.  National  resources. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  May  19. 1989. 
)ohn ).  Carey, 

Acting  Assistant  Administrator  for  Ocean 
Sen' ices  and  Coastal  Zone  Management. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  15  CFR  is  amended  as 
follows: 

1.  Part  942  is  added  to  read  as  follows: 


PART  942— CORDELL  BANK 
NATIONAL  MARINE  SANCTUARY 

Sec. 

942.1  Authority. 

942.2  Purpose. 

942.3  Boundary. 

942.4  Definitions. 

942.5  Allowed  activities. 

942.6  Prohibited  activities.     - 

942.7  Penalties. 

942.8  Permit  applications — procedures  and 
criteria. 

942.9  CertiHcation  of  other  authorizations. 

942.10  Appeals  of  administrative  action. 

Appendix  I  to  Part  942— Cordell  Bank 
National  Marine  Sanctuary  Boundary 
Coordinates. 

Aulliority:  Sections  303.  304.  305.  and  307  of 
Title  III  of  the  Marine  Protection.  Research, 
and  Sanctuaries  Act  of  1972.  as  amended.  16 
use.  1431  et  seq. 

§942.1    Authority. 

The  Sanctuary  has  been  designated 
by  the  designee  of  the  Secretary  of 
Commerce  pursuant  to  the  authority  of 
Title  III  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act  of  1972, 
as  amended,  16  U.S.C.  1431  et  seq. 
("Act").  The  regulations  in  this  part  are 
issued  pursuant  to  the  authority  of 
sections  303,  304.  305,  and  307  of  the  Act. 

§  942.2    Purpose. 

The  purpose  of  designating  the 
Sanctuary  is  to  protect  and  conserve  the 
special,  discrete,  highly  productive 
marine  area  of  Cordell  Bank  and  its 
surrounding  waters  and  to  ensure  the 
continued  availability  of  the  ecological, 
research,  educational,  aesthetic 
historical  and  recreational  resources 
therein. 

§  942.3    Boundary. 

The  Sanctuary  consists  of  an  area  of 
marine  waters  approximately  50  miles 
west-northwest  of  San  Francisco. 
California.  The  Sancturay  consists  of  a 
397.05  square  nautical  mile  area 
extending  at  180°  from  the  northernmost 
boundary  of  the  Point  Reyes-Farallon 
Islands  National  Marine  Sanctuary 
(PRNMS)  to  the  1,000  fathom  isobath 
northwest  of  the  Bank,  then  south  along 
this  isobath  to  the  PRNMS  boundary 
and  back  to  the  northwest  along  this 
boundary  to  the  beginning  point.  The 
boundary  coordinates  are  listed  in 
Appendix  I  following  §  942.10. 

§942.4    DenniHons. 

(a)  "Act"  means  Title  III  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972.  as  amended,  16  U.S.C.  1431 
et  seq. 

(b)  "Administrator"  means  the 
Administrator  of  the  National  Oceanic    " 
and  Atmospheric  Administration 


22424         Federal  Register  /  Vol.  54.  No.  99  /  Wednesday.  May  24.  1989  /  Rules  and  RegulaUona 


Federal  Register  /  Vol.  54.  No.  99  /  Wednesday.  May  24.  1989  /  Rules  and  Regulations         22425 


(NOAA).  U.S.  Department  of  Commerce, 
or  designee. 

(c)  "Assistant  Administrator"  means 
the  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone 
Management,  National  Ocean  Service. 
NOAA.  or  designee. 

(d)  "Injure"  means  to  change 
adversely,  either  in  the  long-  or  short- 
term,  a  chemical  or  physical  quality  of. 
or  the  viability  of.  a  Sanctuary  re80iut:e. 

(e)  "Person"  means  any  private 
individual,  partnership,  corporation,  or 
other  entity;  or  any  officer,  employee, 
agent,  department,  agency  or 
instrumentality  of  the  Federal 
government,  any  state  or  local 
government,  or  any  foreign  government. 

[{]  "Sanctuary"  means  the  Cordell 
Bank  National  Marine  Sanctuary. 

(g)  "Sanctuary  resource"  means  a 
living  or  non-living  resource  of  the 
Sanctuary  that  contributes  to  its 
conservation,  recreational,  ecological, 
historical,  research,  educational,  or 
aesthetic  value. 
Other  terms  appearing  in  these 
regulations  are  defined  in  15  CFR  922.2. 

9MZ5    ANoiMd  acUvltiM. 

All  activities  except  those  prohibited 
by  8  942.6  may  be  conducted  within  the 
Sanctuary  subject  to  all  other 
prohibitions,  restrictions,  and  conditions 
imposed  by  any  other  authority. 

SMXS    ProMbttvd  acttvttlts. 

(a)  Except  as  necessary  for  national 
defense,  as  necessary  to  respond  to  an 
emergency  threatening  life,  property  or 
the  environment,  or  as  permitted  or 
certified  by  the  Assistant  Administrator 
in  accordance  with  S  $942.8  and  942.9, 
the  following  activities  are  prohibited 
and  thus  unlawful  for  any  person  to 
conduct: 

(1)  Depositing  or  discharging 
marten'als  or  substances,  (i)  Depositing 
or  discharging,  from  any  location  within 
the  boundaries  of  the  Sanctuary, 
materials  or  substances  of  any  kind 
except: 

(A)  Fish,  fish  parts  and  chumming 
materials  (bait)  produced  and  discarded 
during  routine  fishing  activities 
conducted  in  the  Sanctuary;  and 

(B)  Water  (including  cooling  water) 
and  other  biodegradable  effluents 
incidental  to  use  of  a  vessel  in  the 
Sanctuary  and  generated  by:  Marine 
sanitation  devices  approved  by  the 
United  States  Coast  Guard;  routine 
vessel  maintenance,  e.g.,  deck  wash 
down;  engine  exhaust;  or  meals  on 
board  vessels. 

(ii)  Depositing  or  discharging,  from 
any  location  beyond  the  boundaries  of 
the  Sanctuary,  materials  or  substances 
of  any  kind,  except  for  the  exclusions 


hsted  in  paragraph  (a)(l)(i]  of  this 
section,  which  enter  the  Sanctuary  and 
injure  a  Sanctuary  resource. 

(2)  Removing,  taking,  or  injuring 
sanctuary  resources.  Removing,  taking, 
or  injuring  or  attempting  to  remove, 
take,  or  injure  benthic  invertebrates  or 
algae  located  on  Cordell  Bank  or  within 
the  SO  fathom  isobath  surrounding  the 
Bank.  There  is  a  rebuttable  presumption 
that  any  such  resource  found  in  the 
possession  of  a  person  within  the 
Sanctuary  was  taken  or  removed  by  that 
person.  This  prohibition  does  not  apply 
to  accidental  removal,  injury,  or  takings 
during  normal  fishing  operations. 

(3)  Hydrocarbon  (oil  and  gas) 
activities.  Hydrocarbon  (oil  and  gas) 
exploration,  development,  and 
production  activities  on  Cordell  Bank  or 
within  the  50  fathom  isobath 
surrounding  the  Bank. 

(b)  All  activities  being  carried  out  by 
the  Department  of  Defense  (DOD) 
within  the  Sanctuary  on  the  effective 
date  of  designation  that  are  necessary 
for  national  defense  are  exempt  from  the 
prohibitions  contained  in  these 
regulations.  Additional  DOD  activities 
initiated  after  the  effective  date  of 
designation  that  are  necessary  for 
national  defense  will  be  exempted  by 
the  Assistant  Administrator  after 
consultation  between  the  Department  of 
Commerce  and  DOD.  DOD  activities  not 
necessary  for  national  defense,  such  as 
routine  exercises  and  vessel  operations, 
are  subject  to  all  prohibitions  contained 
in  these  regulations. 

(c)  The  prohibitions  in  this  section  are 
applicable  to  foreign  persons  and 
foreign  flag  vessels  only  to  the  extent 
consistent  with  generally  recognized 
principles  of  international  law,  and  in 
accordance  with  treaties,  conventions, 
and  other  international  agreements  to 
which  the  United  States  is  a  party. 

(d)  Where  necessary  to  prevent 
immediate,  serious,  and  irreversible 
damage  to  a  Sanctuary  resource,  any 
activity  may  be  regulated  within  the 
limits  of  the  Act  on  an  emergency  basis 
for  no  more  than  120  days. 

§942.7    PanattiM. 

(a)  Section  307(c)  of  the  Act 
authorizes  the  assessment  of  a  civil 
penalty  of  not  more  than  $50,000  for 
each  violation  of  the  Act  or  any 
regulation  or  permit  issued  pursuant  to 
the  Act.  Each  day  of  a  continuing 
violation  constitutes  a  separate 
violation.  Section  307(c)(3)  further 
authorizes  a  proceeding  in  rem  against 
any  vessel  used  in  such  violation  and  for 
which  a  civil  penalty  has  been  assessed. 

(b)  Regulations  setting  forth  the 
administrative  procedures  governing  the 
assessment  of  civil  penalties, 


enforcement  hearings  and  appeals, 
permit  sanctions  and  denials  for 
enforcement  reasons,  and  the  issuance 
of  written  warnings  appear  at  15  CFR 
Part  904. 

S  942.8    Permn  applications— proc«dures 
andcrttsria 

(a)  If  a  person  wishes  to  conduct  an 
activity  prohibited  under  §  942.6,  that 
person  must  apply  for,  receive,  and  have 
in  possession  on  board  any  vessel  used 
a  valid  permit  issued  pursuant  to  this 
part  audiorizing  that  person  to  conduct 
that  activity. 

(b)  Permit  applications  shall  be 
addressed  to  the  Assistant 
Administrator,  Ocean  Services  and 
Coastal  Zone  Management;  ATTN: 
Marine  and  Estuarine  Management 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration,  1825 
Connecticut  Avenue  NW..  Washington. 
DC  20235.  An  application  shall  include  a 
description  of  all  activities  proposed,  the 
equipment,  methods,  and  personnel 
(particularly  describing  relevant 
experience)  involved,  and  a  timetable 
for  completion  of  the  proposed  activity. 
Copies  of  all  other  required  permits, 
licenses,  approvals,  and  other 
authorizations  shall  be  attached. 

(c)  Upon  receipt  of  a  complete 
application,  the  Assistant  Administrator 
may  seek  the  views  of  any  person, 
within  or  outside  the  Federal 
Government,  and  may  hold  a  public 
hearing,  at  his  or  her  discretion. 

(d)  The  Assistant  Administrator,  at  his 
or  her  discretion,  may  issue  a  permit 
subject  to  such  terms  and  conditions  as 
deemed  appropriate,  to  conduct  an 
activity  otherwise  prohibited  by  §  942.6, 
if  the  Assistant  Administrator  finds  that 
the  activity  will  further  research  related 
to  Sanctuary  resources;  further  the 
educational  or  historical  value  of  the 
Sanctuary;  further  salvage  or  recovery 
operations  in  or  near  the  Sanctuary  in 
connection  with  a  recent  air  or  marine 
casualty;  or  assist  in  the  management  of 
the  Sanctuary.  In  deciding  whether  to 
issue  a  permit,  the  Assistant 
Administrator  may  consider  such 
factors  as  the  professional  qualifications 
and  financial  ability  of  the  applicant  as 
related  to  the  proposed  activity:  the 
appropriateness  of  the  methods  and 
procedures  proposed  by  the  applicant 
for  the  conduct  of  the  activity;  the  extent 
to  which  the  conduct  of  the  activity  may 
diminish  or  enhance  the  values  for 
which  the  Sanctuary  was  designated; 
and  the  end  value  of  the  applicant's 
overall  activity. 


(e)  A  permit  issued  pursuant  to  this 
section  is  nontransferable. 

(f)  The  Assistant  Administrator  may 
amend,  suspend  or  revoke  a  permit 
issued  pursuant  to  this  subsection,  in 
whole  or  in  part,  if  the  Assistant 
Administrator  determines  that  the 
permittee  has  acted  in  violation  of  the 
terms  or  conditions  of  the  permit  or  of 
these  regulations  or  that  other  good 
cause  exists  for  amending,  suspending 
or  revoking  the  permit.  Any  such  action 
shall  be  communicated  in  writing  to  the 
permittee,  and  shall  set  forth  the 
reason(8)  for  the  action  taken. 
Procedures  governing  permit  sanctions 
and  denials  for  enforcement  reasons  are 
found  at  Subpart  D  of  15  CFR  Part  904. 

§942.9    Certification  Of  ottwr 
autlNKizatlons. 

(a)  All  permits,  licenses,  approvals, 
and  other  authorizations  issued 
pursuant  to  any  authority  are  valid 
within  the  Sanctuary  subject  only  to  the 
prohibitions  set  forth  in  §  942.6.  All 
appUcable  regulatory  programs  remain 
in  effect. 

(b)  A  permit,  license,  approval,  or 
•other  authorization  allowing  the 
discharge  or  deposit  of  materials  or 
substances  otherwise  prohibited  under 
§  942.6(a)(1).  or  the  removal,  taking,  or 
injury  of.  or  attempt  to  remove,  take,  or 
injure  benthic  invertebrates  or  algae 
otherwise  prohibited  under  §  942.6(a)(2) 
shall  be  valid  if  certified  by  the 
Assistant  Administrator  as  consistent 
with  the  purpose  of  the  Sanctuary  and 
having  no  significant  effect  on 
Sanctuary  resources.  Such  certification 
may  impose  terms  and  conditions  as 
deemed  appropriate  to  ensure 
consistency. 

(c)  In  considering  whether  to  make  the 
certifications  called  for  in  this  section, 
the  Assistant  Administrator  may  seek 
and  consider  the  views  of  any  other 
person,  within  or  outside  the  Federal 
government,  and  may  hold  a  public 
hearing  as  deemed  appropriate. 

(d)  Any  certification  called  for  in  this 
section  shall  be  presumed  unless  the 
Assistant  Administrator  acts  to  deny  or 
condition  the  certification  within  60 
days  from  the  date  that  the  Assistant 
Administrator  receives  notice  of  the 
permit,  hcense,  approval,  or  other 
authorization,  and  the  supporting  data 
deemed  necessary  by  the  Assistant 
Administrator  in  order  to  make  a 
decision  on  the  certification. 

(e)  The  Assistant  Administrator  may 
amend,  suspend,  or  revoke  any 
certification  made  under  this  section 
whenever  the  continued  conduct  of  the 
activity  would  violate  any  terms  or 
conditions  of  the  certification.  Any  such 
action  shall  be  communicated  in  writing 
to  both  the  holder  of  the  certified  permit. 


license,  approval,  or  other  authorization 
and  the  issuing  agency  and  shall  set 
forth  reason(s)  for  the  action  taken, 
(f)  Either  the  holder  or  the  issuing 
agency  may  appeal  any  action 
conditioning,  denying,  amending, 
suspending,  or  revoking  any  certification 
in  accordance  with  the  procedure 
provided  for  in  §  942.10. 

§942.10    Appeals  Of  admlnistrativ*  action. 

(a)  Except  for  permit  actions  taken  for 
enforcement  reasons  and  therefore 
covered  by  the  procedures  at  Subpart  D 
of  15  CFR  Part  904,  an  applicant  for  a 
permit,  a  permittee,  or  any  other 
interested  person  (hereinafter  appellant) 
may  appeal  the  grant,  denial, 
conditioning,  amendment,  suspension,  or 
revocation  of  any  permit  under  §  942.8  to 
the  Administrator  of  NOAA.  In  order  to 
be  considered  by  the  Administrator, 
such  appeal  must  be  in  writing,  must 
state  the  action(8)  appealed  and  the 
reason(s)  therefor,  and  must  be 
submitted  within  30  days  of  the  action(s) 
by  the  Assistant  Administrator.  The 
Administrator,  in  his  or  her  discretion, 
may  hold  an  informal  hearing  on  the 
appeal. 

(b)  Upon  receipt  of  an  appeal 
authorized  by  this  section,  the 
Administrator  may  request  the 
appellant,  the  permit  applicant  or 
permittee,  if  other  than  the  appellant,  or 
any  person,  within  or  outside  the 
Federal  government,  to  submit  such 
information  as  the  Administrator  may 
deem  appropriate  in  order  to  decide  the 
appeal.  The  Administrator  shall  decide 
the  appeal  based  on  the  record  before 
the  Assistant  Administrator  and  the 
record  of  the  appeal.  The  Administrator 
shall  notify  the  appellant  and  other 
interested  persons  of  the  final  decision 
and  the  reason(s]  therefor  in  writing, 
normally  within  30  days  of  the  date  of 
the  receipt  of  adequate  information  to 
make  the  decision. 

(c)  If  the  Administrator  determines 
that  an  informal  hearing  should  be  held, 
the  Administrator  may  designate  an 
officer  before  whom  the  hearing  shall  be 
held.  Notice  of  the  time,  place,  and 
subject  matter  of  the  hearing  shall  be 
published  in  the  Federal  Register.  Such 
hearing  shall  be  held  no  later  than  30 
days  following  publication  of  the  notice 
in  the  Federal  Register,  unless  the 
hearing  officer  extends  the  time  for 
reasons  deemed  equitable.  The 
appellant,  the  applicant  or  permittee  and 
other  interested  persons  may  appear 
personally  or  by  counsel  at  the  hearing 
and  submit  such  material  and  present 
such  arguments  as  determined 
appropriate  by  the  hearing  officer. 
Within  30  days  of  the  conclusion  of  the 
hearing,  the  hearing  officer  shall 


recommend  a  decision  in  writing  to  the 
Administrator. 

(d)  The  Administrator  may  adopt  the 
hearing  officer's  recommended  decision, 
in  whole  or  in  part,  or  may  reject  or 
modify  it.  In  any  event,  the 
Administrator  shall  notify  the  appelFant 
and  other  interested  persons  of  his/her 
decision,  and  the  reason(s)  therefor  in 
writing  within  30  days  of  receipt  of  the 
recommended  decision  of  the  hearing 
officer.  The  Administrator's  decision 
shall  constitute  final  agency  action  for 
the  purposes  of  the  Administrative 
Procedure  Act. 

(e)  Any  time  limit  prescribed  in  this 
section  may  be  extended  by  the 
Administrator  for  good  cause  for  a 
period  not  to  exceed  30  days,  either 
upon  his/her  own  motion  or  upon 
written  request  from  the  appellant, 
permit  applicant  or  permittee,  stating  the 
reason(s)  therefor. 

Appendix  I  to  Part  942:  Cordell  Bank 
National  Marine  Sanctuaiy  Boundary 
Coordinates 


PomlNo 

Latitude 

Longrtude 

1 

38*  15  51.72- 
38*0755.88- 
38"06-45.2r 
38-04-5e41- 
38-04  28.22- 
38-03  4275- 
38-0311.10- 
38'02'46  12- 
38-02-0274- 
38-0r27.10- 
38-0122^- 
38-01H.54- 
38-00  4916- 
3r59-54  49- 
37-59  1 2.39- 
37-58  39  40- 
37-58  00.57- 
37-S7-1899- 
3r5656.42- 
37-561890- 
37-65  22.37- 
37-54  26.10- 
3r5307  46- 
37-52-34  93- 
3r  51  42.81- 
3r50'59.58' 
37-484914- 
3r4922  64- 
37-4849.14- 
37-48  36.95- 
37-480337- 
37-47  4154- 
3r4701  78- 
37-46  51  92- 
37-4613.20- 
37-460073- 
/         37-5025  31- 
3r54  32  28- 
37-57  45  71  - 
37-592927- 
37-59  43  71- 
38-03'10  20- 
38-040164- 
38-08  33.32- 
38- 12-42  06- 

123'10-52  44' 

4 

123-38-33  53- 
123-38-00  40- 
123'37'14  34- 

5 

6 

8 

123-3ri7.63- 
123-36  5566- 
123-361978- 
123-36-21  98" 

9 

123-35  56  56- 

10 

12. "ZZ!!" 
13 

123-35  5512- 
123-36-5613- 
123-37-28.21' 
123-3r29  77- 

14 

123-36  47  90- 

15 „ 

16 

123-35  59  55- 
123-35  14  85- 

17 

123"3442  93- 

18 

123-3343  15- 

19 

123'3251  97- 

20 

12332  49  24- 

21 

123-32  36  96- 

22 

23 „... 

24 

123-3221  73- 
123-314681- 
123*31  18  90" 

25 _. 

26 

123-31-19  10- 
123-31  02  96- 

27 

123-28  44  61- 

28   

123-29'34  07- 

29 

30.... 

31 

123  28  4461- 
123-28  08  29- 
123*28  23  27- 

32 

1232801  97- 

33 

12327  16  78- 

34 

35 

36 

123  26  48  96- 
123  2604  79- 
123*25  36  99" 

37 

123-25  26  53- 

38 

39 

123-231649- 
123*1917  72* 

40 

123-1412  16' 

41 _. 

42..- 

43 

123*08  27  55- 
123-07  44  35- 
123*06  58  92' 

44 

12304  56  24- 

45 

1230710.21" 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1.  Sand  31 

r—  for  Exetianga  Rula  Enforcement 
and  Financial  R«v<««««,  AppNcationa 
for  Contract  Marfcat  Daslgnation, 
Audita  of  Lovaraga  Tranaactlon 
Marehanta,  and  Lavaraga  Commodity 
Ragtatration 

AOINCV:  Commodity  Futures  Trading 
Commission. 

ACTIOM:  Final  schedule  of  fees. 

SUMMARY:  The  Commission  periodically 
adjusts  fees  charged  for  certain  program 
services  to  assure  that  they  accurately 
reflect  current  Commission  costs.  In  this 
regard,  the  staff  recently  reviewed  the 
Commission's  actual  costs  for  exchange 
rule  enforcement  and  fmancial  reviews 
(17  CFR  Part  1.  Appendix  B). 
applications  for  contract  market 
designation  [17  CFR  Part  5,  Appendix  B). 
audits  of  leverage  transaction  merchants 
(17  CFR  Part  31,  Appendix  B)  and 
leverage  commodity  registration  (17  CFR 
Part  31,  Appendix  A).  The  following  fee 
schedule  for  FY  1989  reflects  the  costs  to 
the  Commission  of  providing  those 
services  during  fiscal  years  1986, 1987 
and  1988.  Accordingly,  the  fee  for 
applications  for  contract  market 
designation  will  remain  at  $18,000,  the 
fee  for  leverage  commodity  registration 
will  remain  at  $4,500,  and  a  new 
schedule  of  fees  is  being  issued  for 
exchange  rule  enforcement  and  financial 
reviews  and  audits  of  leverage 
transaction  merchants. 

EFFICnVI  DATK  August  22, 1989. 

POn  FURTHCR  INPORMATtON  CONTACT: 

Gerry  Smith,  Office  of  the  Executive 
Director,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581,  telephone 
number  202-254-6090. 

SUPMJEMtNTARY  INFORMATION:  The 

Commission  periodically  reviews  the 
actual  costs  of  providing  services  for 
which  fees  are  charged  and  adjusts  its 
fees  accordingly.  In  connection  with  its 
most  recent  review,  the  Commission  has 
determined  that  fees  for  exchange  rule 
enforcement  and  financial  reviews  and 
audits  of  leverage  transaction  merchants 
should  be  adjusted. 

I.  Computation  of  Fees 

In  accordance  with  the  Futures 
Trading  Act  of  1982  (7  US.C.  lea)  the 
Commission  has  established  fees  for 
certain  activities  and  functions 


performed  by  the  Commission.'  In 
calculating  the  actual  cost  of  conducting 
exchange  rule  enforcement  and  financial 
reviews,  processing  applications  for 
contract  market  designation,  performing 
audits  of  leverage  transaction  merchants 
and  registering  leverage  commodities, 
the  Commission  takes  into  account 
personnel  costs,  benefits  and 
administrative  costs. 

The  Commission  first  determines 
personnel  costs  by  extracting  data  from 
the  agency's  Budget  Account  Code 
fBAC]  system.  Employees  of  the 
Commission  record  the  time  spent  on 
each  project  under  the  BAC  system.  The 
Commission  then  adds  an  overhead 
factor  for  benefits,  including  retirement, 
insurance  and  leave,  based  on  a 
government-wide  standard  established 
by  the  Office  of  Management  and 
Budget  in  Circular  A-76.  An  overhead 
factor  is  also  added  for  general  and 
administrative  costs,  such  as  space, 
equipment  and  utilities.  These  general 
and  administrative  costs  are  derived  by 
computing  the  percentage  of 
Commission  appropriations  spent  on 
these  non-personnel  items.  The 
overhead  calculations  fluctuate  slightly 
due  to  changes  in  government-wide 
benefits  and  in  the  percentage  of 
Commission  appropriations  applied  to 
non-personnel  costs  from  year  to  year. 
The  actual  overhead  factor  for  the 
preceding  fiscal  years  is  as  follows:  FY 
1986—104%;  FY  1987—101%;  FY  1988— 
100%. 

Once  the  total  personnel  costs  and 
overhead  for  each  project  have  been 
determined,  the  costs  for  FY  1986,  FY 
1987  and  FY  1988  are  averaged.  This 
results  in  a  calculation  of  the  average 
annual  cost  for  each  project  over  the 
three-year  period,  which  is  the  basis  for 
the  fee. 

n.  Exchange  Rule  Enforcement  and 
Financial  Reviews 

On  December  4. 1987,  the  Commission 
published  a  Hnal  rule  which  provides 
that  the  annual  fee  for  rule  enforcement 
and  financial  reviews  for  each  exchange 
should  be  calculated  by  computing  the 
average  annual  cost  of  reviewing  that 
exchange  over  the  preceding  three  fiscal 
years,  then  multiplying  that  amount  by 
65%  and  rounding  to  the  nearest  multiple 
of  $100.  (See  52  FR  46070).  As  a  result  of 
applying  this  formula,  the  Commission 
has  established  the  following  exchange 
rule  enforcement  and  financial  review 
fees  for  FY  1989  which  are  due  90  days 
after  publication  of  this  notice. 


Exchange 


Chicago  Board  of  Trade 

Chicago  Mercantile  Ex- 
Change 

Commodity  Exchange,  Inc .~ 

Coffee.  Sijgar  A  Cocoa  Ex- 
change  

New  York  Mercantile  Ex- 
change  

Kem  Yorli  Cotton  Exchange . 

Kansas  City  Board  of  Trade . 

rtow  Yorli  Futures  Ex- 
ctiange 

MinrwapoNs  Grain  Ex- 
change  

Philadelphia  Board  of  Trade. 

Amex  Commodities  Corp 


Total. 


Actual 
average 
costs  FY 
1986-FY 

1968 


S252.315 

2S1.153 
117.790 

65.200 

103.690 
87.144 
64,226 

66,777 

40.335 
4.963 
1.691 


1.055.304 


FY  1989 


$164,000 

163.200 
76.600 

42.400 

67,400 
56.600 
41.700 

43,400 

26,200 
3,200 
1,100 


685.800 


As  in  the  calculation  of  the  FY  1987 
and  FY  1988  fees,  the  FY  1989  fee  for  the 
Chicago  Board  of  Trade  includes  the 
fees  for  the  MidAmerica  Commodity 
Exchange  and  the  Chicago  Rice  and 
Cotton  Exchange. 

m.  Applications  for  Contract  Market 
Designation 

A  review  of  actual  costs  of  processing 
applications  for  contract  market 
designation  for  FY  1986.  FY  1987  and  FY 
1988  revealed  that  the  average  costs  for 
review  of  an  application  for  contract 
market  designation  over  the  three  year 
period  was  $16,213.  Therefore,  the  fee 
for  applications  for  contract  market 
designation  will  remain  $16,000.  in 
accordance  with  the  formula  in  the 
Commission's  regulations  (17  CFR  Part 
5,  Appendix  B). 

IV.  Audits  of  Leverage  Transaction 
Merchants 

On  June  14, 1988.  the  Commission 
published  a  final  rule  which  provides 
that  the  annual  fee  for  audits  of  a 
leverage  transaction  merchant  should  be 
calculated  by  computing  the  average 
annual  costs  of  reviewing  that  registered 
leverage  transaction  merchant  over  the 
preceding  three  fiscal  years,  then 
multiplying  that  amount  by  65%  and 
rounding  to  the  nearest  multiple  of  $100. 
(See  53  FR  22138).  As  a  result  of 
applying  this  formula,  the  Commission 
has  established  the  following  fees  for 
audits  of  leverage  transaction  merchants 
for  FY  1989  which  are  due  90  days  after 
publication  of  this  notice. 


■  For  a  broader  discuuion  of  the  history  of 
Commission  fees,  see  52  FR  4eO"0  (Dec.  4. 1987). 


Leverage  transaction 
merchant 

Actual 
average 

costs  FY 

1986-FY 

1988 

Ff  1989 
fee 

First  Asset  Core 

$14,116 
44,299 

$9  200 

Monex  International  Ltd 

23.B00 

Leverage  transaction 
merchant 


International 
Metals  Corp.. 

Total 


Predotjs 


Actual 

SV6f8Q0 

costs  FY 

1986-FY 

1988 


37.238 


95.653 


FY  1969 
lee 


24.200 


62,200 


V.  Leverage  Conunodity  Registration 

No  new  applications  for  leverage 
commodity  registration  were  received 
by  the  Commission  in  FY  1988. 
Accordingly,  the  Commission  will 
maintain  the  present  fee  of  $4,500  for 
leverage  commodity  registration. 

VI.  Regulatory  Flexibility 

The  fees  implemented  in  this  release 
affect  contract  markets  (also  referred  to 
as  "exchanges")  and  leverage 
transaction  merchants.  The  Commission 
has  previously  determined  that  contract 
markets  are  not  "small  entities"  for 
purposes  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  et  seq.,  47  FR  18618 
(April  30. 1982).  Leverage  transaction 
merchants  also  are  not  considered 
"small  entities"  by  the  Commission 
because  of  the  minimum  financial 
requirements  for  registration.  Therefore, 
the  requirements  of  the  Regulatory 
Flexibility  Act  do  not  apply  to  contract 
markets  or  leverage  transaction 
merchants.  Accordingly,  the  Chairman, 
on  behalf  of  the  Commission,  certifies 
that  the  fees  implemented  herein  do  not 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

Issued  in  Washington.  DC  on  May  IB.  1989, 
by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc  8»-12410  Filed  5-23-89: 8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parta  211, 231. 241  and  271 


(IMmm  Nos.  33-6835;  34-26S31:  IC-16961; 
FR-36] 

Managemant's  Discussion  and 
Analyaia  of  Hnandal  Condition  and 
Results  of  Operations;  Certain 
Investment  Company  Disclosures 

AOENCV:  Securities  and  Exchange 

Commission. 

ACTION:  Interpretive  release. 

summary:  The  Commission  today 
annoimced  the  publication  of  an 
interpretive  release  regarding  the 
disclosure  required  by  Item  303  of 


Regulation  S-K,  Management's 
Discussion  and  Analysis  of  Financial 
Condition  and  Results  of  Operations 
("MD&A").  In  addition  to  reporting  the 
results  of  the  first  two  phases  of  a 
continuing  review  project  (the  "MD&A 
Project"  or  the  "Project")  undertaken  by 
the  stafl'  of  the  Division  of  Corporation 
Finance  (the  "Division"),  the  release  sets 
forth  the  Commission's  views  regarding 
several  disclosure  matters  that  should 
be  considered  by  registrants  in 
preparing  Mp&As.  Additionally,  in 
discussing  appropriate  MD&A 
disclosure  as  to  participation  in  high 
yield,  highly  leveraged  or  non- 
investment  grade  loans  and 
investments,  the  release  also  sets  forth 
the  position  of  the  Commission 
concerning  disclosures  by  investment 
companies  which  invest  in.  or  are 
permitted  to  invest  in,  securities  issued 
in  highly  leveraged  transactions,  even 
though  investment  companies  are  not 
subject  to  MD&A  disclosure 
requirements. 

date:  May  18. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Questions  about  specific  Hlings  should 
be  directed  to  the  staff  members 
responsible  for  reviewing  the  documents 
the  registrant  files  with  the  Commission. 
General  questions  about  the  release  or 
the  MD&A  Project  should  be  referred  to 
Howard  F.  Morin.  Assistant  Director,  at 
(202)  272-3203,  Paul  N.  Edwards,  Special 
Counsel,  at  (202)  272-3205.  or  Emanuel 
D.  Strauss,  Attorney-Adviser,  Office  of 
Chief  Counsel,  at  (202)  272-2573,  each  of 
the  Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Questions  about  Investment 
Company  Act  issues  should  be  referred 
to  Carolyn  Lewis.  Assistant  Director, 
Division  of  Investment  Management,  at 
(202)  272-2102. 

SUPPLEMENTARY  INFORMATION:  In 

response  to  comments  received  on  a 
concept  release  issued  in  1987  (the 
"Concept  Release"),*  the  Commission 
undertook  the  MD&A  Project,  a  special 
review  of  the  adequacy  of  MD&A 
disclosures  provided  by  registrants. 
Based  on  the  results  of  the  first  two 
phases  of  the  staffs  continuing  Project, 
the  Commission  has  concluded  that 
further  guidance  should  be  given  to 
registrants  to  improve  overall 
compliance  with  the  MD&A  disclosure 
requirements. 


I.  Background 

The  current  framework  of  MD&A  was 
adopted  in  1980,*  although  the  origins  of 
the  MD&A  requirements  date  to  1968.' 
MD&A  requires  a  discussion  of  liquidity, 
capital  resources,  results  of  operations, 
and  other  information  necessary  to  an 
understanding  of  a  registrant's  financial 
condition,  changes  in  financial  condition 
and  results  of  operations.*  While  the 
MD&A  requirements  adopted  in  1980  are 
far  more  comprehensive  than  earlier 
formulations,  they  are  intentionally 
general,  reflecting  the  Commission's 
view  that  a  flexible  approach  elicits 
more  meaningful  disclosure  and  avoids 
boilerplate  discussions,  which  a  more 
specific  approach  could  foster.  One  year 
after  adoption  of  the  current  framework, 
the  Commission  published  a  release  that 
included  examples  of  MD&A  disclosure 
to  assist  registrants.' 

In  1986,  Coopers  &  Lybrand  submitted 
to  the  Commission's  Office  of  the  Chief 
Accountant  a  proposal  recommending 
increased  MD&A  disclosure  of  business 
risks  and  the  performance  by  the 
independent  auditor  of  specified  review 
procedures  with  respect  to  these 
disclosures.  Shortly  thereafter,  the 
managing  partners  of  seven  accounting 
firms  *  issued  a  white  paper  entitled 
"The  Future  Relevance.  Reliability,  and 
Credibility  of  Financial  Information: 
Recommendations  to  the  AICPA  Board 
of  Directors,"  which  also  called  for 
increased  risk  disclosure,  but 
contemplated  that  such  disclosure 
would  be  separate  from  MD&A  and 
would  be  subjected  to  audit  coverage. 

The  Commission  thereafter  issued  the 
Concept  Release  requesting  comments 
concerning  the  adequacy  of  the  MD&A 
requirements  and  the  costs  and  benefits 
of  the  revisions  suggested  by  the 
proposals.^  Virtually  all  the  196 


■  Securities  Act  Release  No.  6711  (April  24. 1967) 
[52  FR  13715). 


*  Securities  Ad  Release  No.  6231  (Seplemtjer  2. 
19H0)  (45  FR  63630). 

*  Securities  Act  Release  No.  4936  (Def.tmber  9. 
1968)  |33  FR  18617);  Securities  Act  Release  No.  55C0 
(August  14. 1974)  [39  FR  31894).  See  also  Securities 
Act  Release  No.  6711.  supra  n.  1.  for  a  more  detailed 
summary  of  the  origins  of  the  h4D&A  requirements. 

*  17  CFR  229.303(a). 

*  Securities  Act  Release  No.  6349  (Septemtier  2& 
1981).  23  SEC  Docket  962  (not  published  in  the 
Federal  Register):  see  also  Securities  Act  Release 
No.  0791  (August  1. 1988)  (S3  FR  29226). 

*  Arthur  Andersen  A  Co.:  Arthur  Young:  Coopers 
a  Lybrand:  Deloitte  Haskins  ft  Sells:  Ernst  ft 
VVhinney:  Peat.  Marwick.  Mitchell  ft  Co.:  and 
Touche  Ross  ft  Co. 

*  Securities  Act  Release  No.  6711,  supra  n.  1.  In 
the  Concept  Release,  the  Commission  indicated  that 
much  of  the  business  risk  disclosure  recommended 
in  the  Coopers  ft  Lybrand  proposal  is  required  by 
current  rules,  although  not  pocessanly  by  MDftA. 
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commentators  opposed  the  proposals 
initiated  by  members  of  the  accounting 
profession,  and  most  tooii  the  position 
that  there  was  no  need  to  change  the 
MD&A  requirements.*  A  number  of 
commentators,  however,  suggested  that 
stricter  enforcement  and  review,  or 
additional  guidance  through  an 
interpretive  release,  would  improve 
compliance.  Accordingly,  the  Division 
decided  to  undertake  a  special  review  of 
MD&A  disclosures  to  assess  the 
adequacy  of  disclosure  practices  and  to 
identify  any  common  areas  of 
deficiencies,  with  a  view  to  providing 
further  guidance  on  compliance  with  the 
requirements  of  Item  303  of  Regulation 
S-K  and  determining  the  need  for 
revisions  of  the  Item.  Based  on  the 
results  of  the  MDAA  review,  the 
Commission  concurs  with  the  view 
expressed  by  most  commentators  that 
no  amendments  to  the  MD4A 
requirements  set  forth  in  Regulation  S-K 
are  needed  at  this  time. 

IL  Sammary  of  the  Pio)ect 

The  staff  commenced  work  on  the 
MDAA  Project  in  early  1988.  A  total  of 
218  companies  in  12  industries  were 
selected  for  review  in  the  first  phase  of 
this  continuing  project.*  Specific 
industries  were  chosen  so  that  the  staff, 
through  increased  familiarity  and 
additional  research,  could  enhance  its 
expertise  regarding  the  industries.  Each 
registrant  was  selected  for  an  "issuer 
review"  that  focused  on  the  registrant 
rather  than  any  one  report  filed  under 
the  Securities  Exchange  Act  of  1934 
("Exchange  Act").»»  Particular  emphasis 
was  placed  on  disclosures  made  in 
response  to  the  MD&A  requirements. 

Of  the  218  registrants  reviewed,  206 
received  letters  of  comment,  many  of 
which  related  to  more  than  one  report. 
Three  different  categories  of  comments 
were  issued:  (a)  Requests  for 
amendment;  (b)  requests  for 
supplemental  information;  and  (c) 


requests  for  compliance  in  future  filings 
("futures"  comments).' '  Amendments 
were  filed  by  72  registrants  in  response 
to  staff  comments. 

Work  on  a  second  phase  of  the  MD&A 
Project  commenced  in  October  1988.  A 
total  of  141  companies  in  a  second  set  of 
12  industries  ••  were  selected  for 
review,  resulting  in  139  comment  letters 
being  issued  in  December.  1988.  To  date, 
amendments  by  53  registrants  have  been 
filed  in  response  to  staff  comments. 

The  amendments  received  in  the  first 
two  phases  principally  addressed 
MD&A,  the  business  description 
required  under  Item  101  of  Regulation  S- 
K.  and  the  financial  statements.  More 
than  one-half  of  the  amendments 
substantively  expanded  MD&A,  most 
often  addressing  one  or  more  disclostire 
issues  as  to  which  guidance  is  provided 
in  this  release. 

The  Division  has  referred  six 
registrants  reviewed  during  the  MD&A 
Project  to  the  Division  of  Enforcement 
due  primarily  to  substantive  accounting 
problems  which,  in  several  instances, 
also  affected  the  adequacy  of  the 
registrants'  MD&As.  The  accounting 
problems  encountered  include,  among 
other  things,  possible  inadequate 
maintenance  of  accounting  records  and 
systems  of  internal  controls  and 
possible  improper  accounting  regarding 
material  acquisitions. 

The  staff  has  already  begun  a  third 
phase  of  the  MD&A  Project  relating  to  12 
new  industries."  using  the  Forms  10-K 
recently  filed  for  the  fiscal  year  ended 
November  30. 1988  or  later. 


*  The  commentf  are  available  for  liupection  and 
copyinft  in  the  Commi»tion'»  Public  Reference  Room 
81  450  Sth  Street.  NW..  Waihinglon.  DC  [File  No. 
S7-14-B71. 

*  The  induitries  were:  Mitcellaneoua  Chemical 
ProducU;  Retail-Crocery  Store*:  Airiinea;  Dniga; 
Real  Estate  Developer*:  Nuning  Care  Facilitie*/ 
Hoapitals;  Radio  and  Televiiion  Broadcatting/ 
Cable  Televi»ion:  Textile  Mill  ProducH/Knitling 
Mill*:  Computer  Hardware;  Building  Contractor* 
and  Conjtniction;  Toy*  and  Recreational 
Equipment:  and  Multi-aegment  Companies. 

">  The  mo»t  recent  Form  10-K  and  «ub»equent 
report*  filed  under  the  Exchange  Act  were  given  full 
review*  and  the  prior  lO-K  and  intervening  report*. 
s*  well  a*  proxy  and  regiatralion  atatement*  Tiled 
during  the  period,  were  exammed  fur  background 
information. 


■  ■  Registrant*  received  combinations  of  the  above 
categorie*  of  comment  Many  of  the  comment  letter* 
requested  supplemental  support  for  varlou* 
pre*entation*,  and.  in  several  inatancea.  requests  for 
amendments  were  revised  to  futures  comments 
during  the  review  process.  Conversely,  several 
amendments  were  requested  after  staff 
consideration  of  aupplemental  response*  proxided 
by  regUtrant*.  Compliance  with  futurp*  comment*  ia 
veriried  by  ataff  review  of  subsequent  filing*. 

•»  The  Industrie*  were:  Banlia:  Savings  and 
Loan*:  Meal  Product*:  Dairy  Products: 
Miacellaneou*  Plaatic  Product*:  Furniture:  Radio 
and  Television  Communication  Equipment  and 
Apparatus:  Research  and  Measurement 
Instruments:  Industrial  Machinery:  Computer 
Software:  Eating  Place*:  and  Motion  Plcture- 
Televi*ion  Production. 

■ '  The  indu*tries  are:  Retail-Department  Stores: 
Retail-Apparel  Store*:  Semiconductor  and  Related 
Devices:  Crude  Petroleum  and  Natural  Gas: 
Railroads:  Steel  Works:  Paper  and  Allied  Products: 
Natural  Gas  Transmission:  Lumber  and  Wood 
Products:  Property-Casualty  Insurance:  Aircraft- 
Aircraft  Engines:  and  Newspapers-Publishing  and 
Printing. 


III.  Evaluation  of  Disclosure — 
Interpretive  Guidance 

A.  Introduction 

The  MD&A  requirements  are  intended 
to  provide,  in  one  section  of  a  filing. '•* 
material  historical  and  prospective 
textual  disclosure  enabling  investors 
and  other  users  to  assess  the  financial 
condition  and  results  of  operations  of 
the  registrant  with  particular  emphasis 
on  the  registrant's  prospects  for  the 
future.  As  the  Concept  Release  states: 

The  Conunission  has  long  recognized  the 
need  for  a  narrative  explanation  of  the 
financial  statemento,  because  a  numerical 
presentation  and  brief  accompanying 
footnotes  alone  may  be  insufficient  for  an 
investor  to  judge  the  quality  of  earnings  and 
the  likelihood  that  past  performance  is 
indicative  of  future  performance.  MDAA  is 
intended  to  give  the  investor  an  opportunity 
to  look  at  the  company  through  the  eyes  of 
management  by  providing  both  a  short  and 
long-term  analysis  of  the  business  of  the 
company.  The  Item  asks  management  to 
discuss  the  dynamics  of  the  business  and  to 
analyze  the  Hnancials.'* 

As  the  Commission  has  stated,  "(ijl  is 
the  responsibility  of  management  to 
identify  and  ad(k«ss  those  key  variables 
and  other  quaUtative  and  quantitative 
factors  which  are  peculiar  to  and 
necessary  for  an  understanding  and 
evaluation  of  the  individual 
company."  '• 

The  Commission  has  determined  that 
interpretive  guidance  is  needed 
reganiing  the  following  matters: 
prospective  information  required  in 
MD&A;  long  and  short-term  liquidity 
and  capital  resources  analysis;  material 
changes  in  financial  statement  line 
items;  required  interim  period 
disclosure;  MD&A  analysis  on  a 
segment  basis;  participation  in  high 
yield  financings,  highly  leveraged 
transactions  or  non-investment  grade 
loans  and  investments;  the  effects  of 
federal  financial  assistance  upon  the 
operations  of  financial  institutions;  and 
preliminary  merger  negotiations. 

B.  Prospective  Information 

Several  specific  provisions  in  Item  303 
require  disclosure  of  forward-looking 
information.  MD&A  requires  discussions 
of  "known  trends  or  any  known 
demands,  commitments,  events  or 
uncertainties  that  will  result  in  or  that 


'«  The  MD»A  should  contain  a  discussion  of  all 
the  material  impacts  upon  the  registrants  fmanddl 
condition  or  results  of  operation*,  including  those 
arising  from  disclosure  provided  elsewhere  in  the 
filing. 

'»  Securities  Act  Release  No.  6711.  supra  n.  1.  Ht 
13717. 

'•  Securities  Act  Release  No.  6349.  supra  n.  5.  Ht 
964. 


are  reasonably  likely  to  result  in  the 
registrant's  liquidity  increasing  or 
decreasing  in  any  material  way."  " 
Further,  descriptions  of  known  material 
trends  in  the  registrant's  capital 
resources  and  expected  changes  in  the 
mix  and  cost  of  such  resources  are 
required."  Disclosure  of  Icnown  trends 
or  uncertainties  that  the  registrant 
reasonably  expects  will  have  a  material 
impact  on  net  sales,  revenues,  or  income 
from  continuing  operations  is  also 
required."  Finally,  the  Instructions  to 
Item  303  state  that  MD&A  "shall  focus 
specifically  on  material  events  and 
uncertainties  known  to  management 
that  would  cause  reported  financial 
information  not  to  be  necessarily 
indicative  of  future  operating  results  or 
of  future  financial  condition."  *" 

The  Project  results  confirm  that  the 
distinction  between  prospective 
information  that  is  required  to  be 
discussed  and  voluntary  forward- 
looking  disclosure  is  an  area  requiring 
additional  attention.  This  critical 
distinction  is  explained  in  the  Concept 
Release: 

Both  required  disclosure  regarding  the 
future  impact  of  presently  known  trends, 
events  or  uncertainties  and  optional  forward- 
looking  information  may  involve  some 
prediction  or  projection.  The  distinction 
between  the  two  rests  with  the  nature  of  the 
prediction  required.  Required  disclosure  is 
based  on  currently  known  trends,  events,  and 
uncertainties  that  are  reasonably  expected  to 
have  material  effects,  such  as:  A  reduction  in 
the  registrant's  product  prices;  erosion  in  the 
registrant's  market  share:  changes  in 
insurance  coverage;  or  the  likely  non-renewal 
of  a  material  contract.  In  contrast,  optional 
forward-looking  disclosure  Livolves 
anticipating  a  future  trend  or  event  or 
anticipating  a  less  predictable  impact  of  a 
known  event,  trend  or  uncertainty.*^ 

The  rules  establishing  a  safe  harbor 
for  disclosure  of  "forward-looking 
statements"  define  such  statements  to 
include  statements  of  "future  economic 
performance  contained  in"  MD&A. 
These  safe  harbors  apply  to  required 
statements  concerning  the  future  effect 
of  known  trends,  demands, 
commitments,  events  or  imcertainties,  as 
well  as  to  optional  forward-looking 
statements." 


"  17  CFR  22g.303(a)(l). 

» 17  CFR  229.303(a)(2)(ii). 

'•l7CFR229.303(a)(3)(ii). 

*•  17  CFR  229.303(a).  Instruction  3.  The  data 
known  to  management  which  may  trigger  required 
forward-looking  disclosure  is  hereinafter  referred  to 
as  "known  trends,  demands,  commitments,  events 
or  uncertainties." 

■■  Securities  Act  Release  No.  6711,  supra  n.  1.  at 
13717  (emphasis  added). 

•»  Rule  175(c)  under  the  Securities  Act  of  1933 
(••Securities  Acf),  17  CFR  230.175(c),  and  Rule  3b- 
6(c)  under  the  Exchange  Act,  17  CFR  240.3b-a 


A  disclosure  duty  exists  where  a 
trend,  demand,  commitment,  event  or 
uncertainty  is  both  presently  known  to 
management  and  reasonably  likely  to 
have  material  ejects  on  the  registrant's 
financial  condition  or  results  of 
operation.*'  Registrants  preparing  their 
Md&A  disclosure  should  determine  and. 
carefully  review  what  trends,  demands, 
commitments,  events  or  imcertainties 
are  known  to  management.  In  the 
following  example.'*  the  registrant 
discloses  the  reasonably  likely  material 
ejects  on  operating  results  of  a  known 
trend  in  the  form  of  an  expected  further 
decline  in  unit  sales  of  mature  products. 

While  market  conditions  in  general 
remained  relatively  unchanged  in  1987,  imit 
volumes  declined  10%  as  the  Company's 
older  products,  representing  40%  of  overall 
revenues,  continue  to  approach  the  end  of 
their  life  cycle.  Unit  volumes  of  the  older 
products  are  expected  to  continue  to 
decrease  at  an  accelerated  pace  in  the  future 
and  materially  adversely  afifect  revenues  and 
operating  profits. 

In  preparing  the  MD&A  disclosure, 
registrants  should  focus  on  each  of  the 
specific  categories  of  known  data.  For 
example.  Item  303(a)(2)(i)  requires  a 
description  of  the  registrant's  material 
"commitments"  for  capital  expenditures 
as  of  the  end  of  the  latest  fiscal  period. 
However,  even  where  no  legal 
commitments,  contractual  or  otherwise, 
have  been  made,  disclosure  is  required 
if  material  planned  capital  expenditures 
result  from  a  known  demand,  as  where 
the  expenditures  are  necessary  to  a 
continuation  of  the  registrant's  current 
growth  trend.  Similarly,  if  the  same 
registrant  determines  not  to  incur  such 
expenditures,  a  known  uncertainty 


**  Cf.  In  re  American  Savings  and  Loan 
Association  of  Florida.  Exchange  Act  Release  No. 
25788  (June  S  1968).  41  SEC  Docket  7&  In  this 
adminiatrative  proceeding  jointly  conducted  by  the 
Commission  and  the  Federal  Home  Loan  Bank 
Board  (the  ■FHLBB  "),  it  was  determined  that  the 
MD&A*  in  a  Form  10-K  and  two  Forms  10-Q  were 
inadequate  under  the  FHLBB's  disclosure 
requirements,  which  are  substantially  similar  to  the 
Commission's,  for  failing  to  disclose,  among  other 
matters,  required  forward-looking  information 
regarding  the  potential  exposure  and  risk* 
aasociated  with  repurchase  transactions  between 
American  Savings  and  Loan  and  E.SA1. 
Government  Securities.  Cf  also  In  re  Burroughs 
Corporation,  Exchange  Act  Release  No.  21872 
(March  20, 1985),  32  SEC  Docket  (CCH)  935  (failure 
to  discus*  the  impact  of  inventory  obsolescence):  In 
re  Marsh  Sr  McClennan  Companies,  Inc..  Exchange 
Act  Release  No.  24023  (lanuary  22. 1987).  37  SEC 
Docket  (CCH)  634  (failure  adequately  to  disclose,  in 
a  Form  lO-K.  the  effects  of  a  principal  subsidiary's 
investing  and  financing  activities). 

**  The  examples  used  herein,  while  modeled  in 
large  part  upon  Project  registrants^  original  or 
revised  MDAAs.  have  been  changed  so  that  the 
registrants  are  not  identified  and  particular  points 
are  emphasized.  Of  course,  each  example  has  l>een 
removed  from  its  context  as  part  of  a  larger 
document  The  examples  are  provided  for  purposes 
of  illustration  only. 


would  exist  regarding  continuation  of 
the  ciuTent  growth  trend.  If  the  adverse 
effect  on  the  registrant  from 
discontinuation  of  the  growth  trend  is 
reasonably  likely  to  be  material, 
disclosure  is  required.  Disclosure  of 
planned  material  expenditures  is  also 
required,  for  example,  when  such 
expenditures  are  necessary  to  support  a 
new,  publicly  announced  product  or  line 
of  business.** 

In  the  follovkdng  example,  the 
registrant  discusses  planned  capital 
expenditures,  and  related  financing 
sources,  necessary  to  maintain  sales 
growth. 

The  Company  plans  to  open  20  to  25  new 
stores  in  fiscal  1988.  As  a  result,  the 
Company  expects  the  trend  of  higher  sales  in 
fiscal  1988  to  continue  at  approximately  the 
same  rate  as  in  recent  years.  Management 
estimates  that  approximately  S50  to  $60 
million  will  he  required  to  finance  the 
Company's  cost  of  opening  such  stores.  In 
addition,  the  Company's  expansion  program 
will  require  increases  in  inventory  of  about 
Si  million  per  store,  which  are  anticipated  to 
be  financed  principally  by  trade  credit.  Funds 
required  to  finance  the  Company's  store 
expansion  program  are  expected  to  come 
primarily  from  new  credit  faciUties  with  the 
remainder  provided  by  funds  generated  from 
operations  and  increased  lease  financings. 
The  Company  recently  entered  into  a  new 
borrowing  agreement  with  its  primary  bank, 
which  provides  for  additional  borrowings  of 
up  to  S50  million  for  future  expansion.  The 
Company  intends  to  seek  additional  credit 
facilities  during  fiscal  1988. 

Often  a  matter  which  had  a  material 
impact  on  past  operating  results  also 
involves  prospective  effects  which 
should  be  discussed.**  In  identifying  the 
reason  for  a  material  change  in  income 
from  continuing  operations  and 
quantifying  its  effects,  the  registrant  in 
the  following  example  also  describes  the 
reasonably  likely  effect  of  a  known 
event:  completion  of  an  important 
contract 

The  Company  produced  operating  income 
of  $22  million  during  1987  as  compared  to  $15 


**  See  Item  l(n(c)(l)(ii)  of  RegulaUon  S-K. 

••  See.  e.g..  In  re  Charter  Company.  Exchange  Act 
Release  No.  21647  (fanuary  10. 1965).  32  SEC  Docket 
(CCH)  289.  in  which  the  MD&A  in  the  registrant  s 
Form  10-K  failed  to  disclose  the  favorable  effect  on 
earnings  of  the  accounting  method  used,  and  the 
anticipated  sulratantial  reduction  in  future  profits 
that  would  result  from  use  of  such  method.  Cf.  SEC 
r.  Baldwin-United  Corporation.  Litigation  Release 
No.  10878  (September  28. 1965)  and  In  re  Robert  S. 
Harrison.  Exchange  Act  Release  No.  Z2466 
(September  28. 1985).  34  SEC  Docket  (CCH)  141 
(both  involving  a  different  means  of  accounting  for 
the  same  insurance  product  as  in  Charter,  and 
Baldwin-United  Corporation's  failure  to  disclose,  in 
the  MO&A  of  its  Form  10-K.  iU  failure  to  meet  the 
earnings  assumptions  of  the  accounting  model  used, 
and  internal  estimates  of  insufficient  taxable 
income  to  use  tax  benefits  inherent  in  the  earnings 
assumptions). 
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million  during  1988.  a  47  percent  increase. 
Substantially  all  of  the  47  percent  increase 
can  be  attributed  to  the  Company's 
completion  of  a  major  contract  at  a  cost  less 
than  anticipated.  It  is  expected  that  operating 
income  during  the  current  year  will  be 
signiflcantly  less,  as  only  a  portion  of  the 
profit  generated  by  the  completed  contract  is 
expected  to  be  replaced  by  new  contracts  as 
a  result  of  a  slowdown  within  the  Company's 
principal  industry. 

Events  that  have  already  occurred  or 
are  anticipated  often  give  rise  to  known 
uncertainties.  For  example,  a  registrant 
may  know  that  a  material  government 
contract  is  about  to  expire.  The 
registrant  may  be  uncertain  as  to 
whether  the  contract  will  be  renewed, 
but  nevertheless  would  be  able  to 
assess  facts  relating  to  whether  it  will 
be  renewed.  More  particularly,  the 
registrant  may  know  that  a  competitor 
has  found  a  way  to  provide  the  same 
service  or  product  at  a  price  less  than 
that  charged  by  the  registrant,  or  may 
have  been  advised  by  the  government 
that  the  contract  may  not  be  renewed. 
The  registrant  also  would  have  factual 
Information  relevant  to  the  financial 
impact  of  non-renewal  upon  the 
registrant.  In  situations  such  as  these,  a 
registrant  would  have  identified  a 
known  uncertainty  reasonably  likely  to 
have  material  future  effects  on  its 
Hnancial  condition  or  results  of 
operations,  and  disclosure  would  be 
required. 

In  the  following  example,  the 
registrant  discloses  the  reasonably 
likely  material  effect  of  a  known 
uncertainty  regarding  implementation  of 
recently  adopted  legislation. 

The  Company  had  no  firm  cash 
commitments  as  of  December  31, 1987  for 
capital  expenditures.  However,  in  1987. 
legislation  was  enacted  which  may  require 
that  certain  vehicles  used  in  the  Company's 
business  be  equipped  with  specified  safety 
equipment  by  the  end  of  1991.  Pursuant  to 
this  legislation,  regulations  have  been 
proposed  which,  if  promulgated,  would 
require  the  expenditure  by  the  Company  of 
approximately  S30  million  over  a  three-year 
period. 

Where  a  trend,  demand,  commitment, 
event  or  uncertainty  is  known, 
management  must  make  two 
assessments: 

(1)  Is  the  known  trend,  demand, 
commitment,  event  or  uncertainty  likely 
to  come  to  fruition?  If  management 
determines  that  it  is  not  reasonably 
likely  to  ocau'.  no  disclosure  is  required. 

(2)  If  management  cannot  make  that 
determination,  it  must  evaluate 
objectively  the  consequences  of  the 
known  trend,  demand,  commitment, 
event  or  uncertainty,  on  the  assumption 
that  it  will  come  to  fruition.  Disclosure  is 
then  required  unless  management 


determines  that  a  material  effect  on  the 
registrant's  financial  condition  or  results 
of  operations  is  not  reasonably  likely  to 
occur.*' 

Each  final  determination  resulting  from 
the  assessments  made  by  management 
must  be  objectively  reasonable,  viewed 
as  of  the  time  the  determination  is 
made.** 

Application  of  these  principles  may  be 
illustrated  using  a  common  disclosure 
issue  which  was  considered  in  the 
review  of  a  mmiber  of  Project 
registrants:  designation  as  a  potentially 
responsible  party  ("PRF")  by  the 
Environmental  Protection  Agency  (the 
"EPA ")  under  The  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
("Superfund").** 

Facts:  A  registrant  has  been  correctly 
designated  a  PR?  by  the  EPA  with  respect  to 
cleanup  of  hazardous  waste  at  three  sites.  No 
statutory  defenses  are  available.  The 
registrant  is  in  the  process  of  preliminary 
investigations  of  the  sites  to  determine  the 
nature  of  its  potential  UabiUty  and  the 
amount  of  remedial  costs  necessary  to  clean 
up  the  sites.  Other  PRPs  also  have  t>een 
designated,  but  the  ability  to  obtain 
contribution  is  unclear,  as  is  the  extent  of 
insurance  coverage,  if  any.  Management  is 
unable  to  detennine  that  a  material  el^ect  on 
future  Tinancial  condition  or  results  of 
operations  is  not  reasonably  likely  to  ocbir. 

Based  upon  the  facts  of  this  hypothetical 
base.  MD&A  disclosure  of  the  effects  of 
the  PBP  status,  quantified  to  the  extent 
reasonably  practicable,  would  be 
required.""  For  MD&A  purposes. 


"  MD&A  mandates  disclosure  of  specified 
forward-looking  information,  and  specifies  its  own 
•tandard  for  discloture— /.«..  reawmabty  Kkely  to 
have  a  material  effect.  This  specinc  ttandaid 
govern*  the  drcumstancet  in  which  Item  303 
requires  disclosure.  The  prabal)iUty/magnitude  test 
for  materiality  approved  by  the  Sufireme  Court  in 
Basic.  IDC.  V.  Levinaon.  108  S.Ct  978  (1988).  u 
inapposite  to  Item  303  disclosure. 

>■  Where  s  material  change  in  a  registrant's 
flnancial  condition  (such  as  a  material  increase  or 
decrease  in  cash  flows)  or  results  of  operations 
appears  in  a  reporting  period  and  the  UkeUhood  of 
such  change  was  not  discussed  in  prior  reports,  the 
Commission  staff  as  part  of  its  review  of  the  current 
filing  will  inquire  as  to  tlie  circumstances  existing  at 
the  time  of  the  earlier  filings  to  determine  whether 
the  registrant  failed  to  discuss  a  known  trend, 
demand,  commitment  event  or  uncertainty  as 
required  by  Item  303. 

»•  42  U.S.C.  9801.  et  aeq.  (1983  h  Supp.  1988). 

**  Designation  as  a  FRP  does  not  in  and  of  itself 
trigger  disclosure  under  Item  103  or  RegulBtion  S-K 
and  Instruction  5  thereto.  17  CFR  229.103.  regarding 
"Legal  Proceedings."  because  PRP  status  alone  does 
not  provide  knowledge  that  a  governmental  agency 
is  contemplating  a  prtx:eeding.  Nonetheless,  a 
registrant's  particular  circumstances,  when  coupled 
with  PRP  status,  may  provide  ttiat  knowledge. 
While  there  are  many  ways  a  PRP  can  twcome 
subject  lo  potential  monetary  sanctions,  including 
triggering  the  stipulated  penalty  clause  in  a 
remedial  agreement,  the  costs  anticipated  to  be 
incurred  under  Superfund.  pursuant  to  a  remedial 
agreement  entered  into  in  the  normal  course  of 


aggregate  potential  cleanup  costs  must 
be  considered  in  light  of  the  joint  and 
several  liability  to  which  a  PRP  is 
subject.  Facts  regarding  whether 
insurance  coverage  may  be  contested, 
and  whether  and  to  what  extent 
potential  sources  of  contribution  or 
indemnification  constitute  reliable 
sources  of  recovery  may  be  factored  into 
the  determination  of  whether  a  material 
future  effect  is  not  reasonably  likely  to 
occur. 

C.  Liquidity— Capital  Resources 

Instruction  2  to  Item  303(a]  calls  for  an 
evaluation  of  "amounts  and  certainty  of 
cash  flows."  "Except  where  it  is 
otherwise  clear  from  the  discussion." 
Item  303(a)(1)  and  instructions  2  and  5  to 
Item  303(a]  together  also  mandate 
indication  of  which  balance  sheet 
conditions  or  income  or  cash  How  items 
should  be  considered  in  assessing 
liquidity,  and  a  discussion  of 
prospective  information  regarding  the 
registrant's  short  and  long-term  sources 
of.  and  needs  for.  capital.  Disclosure  of 
material  commitments  for  capital 
expenditures  as  of  the  end  of  the  latest 
fiscal  period  is  required  by  Item 
303(a)(2).  Trend  analysis  and  a 
description  of  "any  expected  material 
changes  in  the  mix  and  relative  cost"  of 
the  registrant's  capital  resources  must 
also  be  provided." 

Generally,  short-term  liquidity  and 
short-term  capital  resources  cover  cash 
needs  up  to  12  months  into  the  future. 
"These  cash  needs  and  the  sources  of 
fluids  to  meet  such  needs  relate  to  the 
day-to-day  operating  expenses  of  the 
registrant  and  material  commitments 
coming  due  during  that  12-month  period. 

"The  discussion  of  long-term  liquidity 
and  long-term  capital  resources  must 


negotiation  with  the  CTA.  generally  are  not 
"sanctions"  within  either  Instruction  5  (B)  or  (C)  to 
Item  103.  Such  remedial  cosU  normally  would 
constitute  charge*  to  income,  or  in  some  ca*es 
capital  expenditures.  Ttie  availabihty  of  insurance, 
indemnirication  or  constribution  may  be  relevant 
under  Instruction  5  (A)  or  (B)  in  determining 
whether  the  criteria  for  di*clo*ura  have  been  met. 
Thomas  A.  Cole.  Esq..  (January  17, 198S). 

*■  Mo*t  registrant*  combine  discussion*  of  capital 
resources  and  liquidity  as  permitted  by  Item  303(a). 

When  viewed  to  encompass  capital  resources,  the 
Commission's  concept  of  liquidity  is  comparable  lo 
the  Financial  Accounting  Standards  Board's 
( "FASB ')  concept  of  fmancial  flexibility  or  the 
ability  of  an  enterprise  to  adjust  it*  future  cash 
flows  to  meet  needs  and  opportunities,  both 
expected  and  unexpected.  Financial  flexibility  is 
broader  than  the  FASH'S  concept  of  liquidity 
(defined  as  short-term  nearness  of  assets  and 
liabilities  to  cash)  because  it  includes  potential 
internal  and  external  sources  of  cash  not  directly 
associated  with  items  shown  on  the  balance  sheet. 

Securities  Act  Release  No.  6349.  supra  n.  5,  at  972; 
see  also  Statement  of  Financial  Accounting 
Concepts  No.  5,  Recognition  and  Measurement  in 
Financial  Statements  of  Business  Enterprises.  f24a 


address  material  capital  expenditures, 
si^iificant  baUooa  payments  et  odier 
payments  due  on  long-teiiB  oUigaticms. 
and  other  demands  at  cmumtmenta, 
including  any  off-baiaace  sheet  ttens.  to 
be  incurred  beyond  the  next  12  months, 
as  well  as  the  proposed  sources  of 
funding  required  to  satisfy  such 
obligations.** 

Where  a  material  deficiency  in  short 
or  long-term  liquidity  has  been 
identified,  the  registrant  should  (fisclose 
the  deficiency,  as  well  as  disclosing 
either  its  proposed  remedy,  that  it  has 
not  decided  on  a  remedy,  or  that  it  is 
currently  unable  to  address  the 
deficiency.*'  In  die  following  example,  a 
financially  troubled  registrant  disciMses 
the  material  effects  of  its  cash  flow 
problems  on  its  business,  and  its  efforts 
to  remedy  those  proUens. 

The  Company  has  violated  certain 
requireiBents  of  ita  debt  agreements  relating 
to  failure  to  maintain  certain  minimmn  ratios 
and  levels  of  working  capital  and 
stockhoMers'  equity.  The  Company's  fenders 
have  not  declared  the  Company  iR  defniit 
aad  have  allowed  ttie  ComfMagr  to  remaiii  ia 
violation  of  these  a^veaenta.  Were  a  deCaak 
to  be  declared,  the  CU>mpany  woiiU  not  be 
able  to  continue  to  operate.  A  capital  infusion 
of  $4.1X10.000  is  necessary  to  cure  these 
defaults.  The  Company  has  engaged  an 
investment  banker  and  is  considering  varioit* 
alternatives,  inchiding  the  sale  of  certain 
assets  or  the  sale  of  common  shares,  to  raise 
these  funds. 

The  Company  ^quentiy  has  not  l>een  able 
to  make  timely  payments  to  its  trade  and 
other  creditors.  As  of  yearend  and  as  of 
Febnary  29;  1988;  tbe  Gampaay  kad  past  dae 
payabiea  in  the  amount  of<525,0fl0and 
$705,000.  respectively.  Deferred  payment 
terms  have  been  negotiated  with  most  of 
these  vendors.  However,  certain  vendois 
have  suspended  parts  deliveries  to  tbe 
Company.  As  a  resalt  the  Conpaagr  was  not 
always  able  to  make  all  shipoMats  on  time. 


"  See.  e.g..  In  re  Hiex  Development  USA  Inc. 
Exchange  Act  Release  No.  26722  (April  13. 1989),  43 
SEC  Docket  (CCH)  1041  (involving  in  part  rtie 
registrant's  failure  to  discus*  in  the  KOMtA  of  a 
Form  10.  a  material  contractaal  commitment  to 
pnrchaae  equipment  from  an  affiliate  over  s  tea 
year  period). 

"  See.  e.g..  SEC  v.  The  Charter  Company. 
Exchange  Act  Ralease  No.  233S0  (|une  2a  1986).  35 
SEC  Docket  (CCH)  1232.  and /njvAoyM  Van 
Umdittgham  ami  Wallace  A.  PoOke.  Jr..  Exchange 
Act  Release  No.  23349  (|une  2a  llttA),  35  SEC 
Docket  (CCH)  1227.  both  involving  Charter 
Company'*  liquidity  di*closure  concerning  tosse*  of 
trade  credit,  deniand*  by  its  bank*  ior  a  series  of 
materially  restrictive  loan  covenants  and 
disciusiens  with  Charter'*  banks  itgaidlng  asset 
sale*,  dividend  restrictions  and  operalional 
clianges. 

In  a  RKng  which  includes  an  independent 
accountant'*  report  that  i*  modified  a*  a  result  of 
uncertainty  about  a  registrant's  continued  existence. 
Section  807.02  of  the  Codification  of  Ffnancial 
Reporting  IMficie*  requinr*  "appropriate  and 
prominent  disclosure  of  tlie  registrant's  financial 
difficulties  and  viable  plan*  to  overcome  *uch 
difficul'ies." 


although  no  orders  have  been  cancelled  to 
date.  Were  aigniCcant  volumes  of  orders  to 
be  cancelled,  the  Coaqway's  abihty  to 
coitfioue  to  operate  would  be  )eopardiied. 
The  Company  is  cHrrttitly  seeking  sources  of 
working  capital  financing  sufficient  to  fund 
delinquent  balances  and  meet  ongoing  trade 
obligations. 

Short  and  long-term  tiqoidity  and 
capital  resources  analysts  should 
become  more  comparable  from 
registrant  to  registrant  as  a  result  of  the 
Financial  Accounting  Standards  Board's 
recent  issuance  of  SFAS  9S.*^  whidi 
requires  the  statement  of  changes  in 
financial  position  to  be  replaced  by  a 
statement  of  cash  flows  as  part  of  a  full 
set  of  financial  statements.  This  new 
statement  reports  net  easli  provided  or 
used  by  each  of  operating  investing  and 
financing  activities,  as  defined,  and  the 
net  effect  of  those  Sows  on  cash  and 
cash  equivalents. 

Registrants  are  expected  to  use  the 
statement  of  cash  flows,  and  other 
appropriate  indicators,  in  analyzing 
their  liquidity,  and  to  present  a  balanced 
discussion  dealing  urith  cash  flows  from 
investing  and  financing  activities  as  well 
as  from  opaations.  Th^  (tescnssioa 
should  address  those  matters  that  have 
materially  affected  the  most  recent 
period  presented  but  are  not  expected  to 
have  short  or  long-term  implications, 
and  those  matters  that  have  not 
materially  affected  the  umm*  rccott 
period  presented  but  are  expected 
materially  to  affect  fntore  periods.'* 
Examples  of  such  matters  include:  (a) 
Discretionary  operating  expenses  such 
as  expenses  relating  to  advertising, 
research  and  development  or 
maintenance  of  equipasent  (b)  debt 
refinancings  or  redemptions;  or  (c)  levels 
of  financing  provided  by  suppliers  or  to 
customers.  Liquidity  analysis  premised 
upon  the  new  statement  of  cash  flows 
and  prepared  in  accordance  with  this 
guidance  should  enhance  the  utility  to 
investors  of  MD&A  disclosure  by 
improving  comparability  from  registrant 
to  registrant  and  providing  information 
more  directly  relevant  to  liquidity  than 
that  previously  premised  upcm  the 
statement  of  changes  in  firtancial 
position. 


><  Statement  of  Financial  Accounting  Standards 
No.  95.  Statement  of  Cash  Flaws.  While  the  new 
statement  is  required  for  annual  financial 
statements  for  fiscal  years  ending  after  tuly  15. 1988. 
financial  statements  for  prior  years  are  not  required 
to  be  restated,  and  interim  financial  statements  in 
the  initial  year  of  application  are  not  required  lo  use 
the  new  statement  Suck  interim  period  statements 
must  l>e  restated  when  presented  as  comparative 
prior  periods  with  future  interim  financial 
statements. 

*•  See  17  CFR  229.303(a).  Instruction  3:  supra  a. 
17-30  and  accompanyint  text. 


D.  Material  Changes 

Some  Project  registrants  did  not 
provide  adequate  disclosure  of  the 
reasons  for  material  year-to-year 
changes  in  line  items,  or  discussion  and 
quantificaticMi  of  the  contribution  of  two 
or  more  factors  to  such  material 
changes.  Instruction  4  to  Item  303(a) 
requires  a  discussion  of  the  causes  of 
material  changes  from  year-to-year  in 
financial  statement  line  items  "to  the 
extent  necessary  to  an  understanding  of 
the  registrant's  businesses  as  a  whole." 
An  analysis  of  changes  in  line  items  is 
required  where  material  and  where  the 
changes  diverge  from  changes  in  related 
line  items  of  the  financial  statements, 
where  identification  and  quantification 
of  the  extent  of  contribution  of  each  of 
two  or  more  factors  is  necessary  to  an 
luiderstanding  of  a  material  change,  or 
where  there  are  material  increases  or 
decreases  in  net  sales  or  revemie.** 

Discussion  of  the  impact  of 
discontinued  operations  and  of 
extraordinary  gains  and  losses  is  also 
required  where  these  items  have  had  or 
are  reasonably  likely  to  have  a  material 
effect  on  reported  or  future  financial 
condition  or  results  of  operations.  Other 
non-recurring  items  should  be  discussed 
as  "unusual  or  infrequent "  events  or 
transactions  "that  materially  affected 
the  amount  of  reported  income  troca 
continuing  operations."  *^ 

As  Instruction  4  to  Item  303(a)  states, 
repetition  and  line-by-line  analysis  is 
not  required  or  generally  appropriate 
whoi  the  causes  for  a  change  in  one  line 
item  also  relates  to  other  line  items.  Tbe 
same  Instruction  also  states  that  the 
discussion  need  not  recite  amounts  of 
changes  readily  computable  from  the 
financial  statement  and  "shall  not 
merely  repeat  numerical  data  contained 
in"  such  statements.  However. 
quantification  should  otherwise  be  as 
precise,  including  use  of  dollar  amounts 
or  percentages,  as  reasonably 
practicable. 


»•  See  SEC  v.  Tlie  E.F.  Hulton  Group.  Inc 
Exchange  Act  Release  No.  22579  (October  29.  lOSS). 
34  SEC  Docket  (CCH)  538,  involving  Hutton  s  failure 
l»  disclose  tiiat  its  bank  owerdr»fting  practices  were 
tlie  cau«e  for  material  changei  m  intent  utcom* 
from  year-to-year,  and  the  nsks  and  uncertauiti«3 
associated  with  such  practKes. 

Although  Item  303|a)(3)(iii|  speaks  ocly  lo 
material  increases,  not  decreases,  in  net  sales  or 
revenaes.  the  Commissitm  interprets  Item 
303(a|(3K>l  and  Instruction  4  ••  se«kntK  smaar 
disdoaorc  tor  material  ■decrcMcs  in  net  ••)«*  or 
revenues. 

»'  17  CFR  229.303(aU3)(i):  see  SEC  w.  Allegheny 
International.  Inc.  Litigatian  Relene  .No.  11533 
(September  S.  1987).  39  SEC  Docket  (CCH)  19B 
(failure  to  disclose  a  sale  of  realty  tiwl  conslihtled 
an  unusual  and  infrequent  event  wliich  had  a 
material  impact  on  pre-tax  iocomel;  see  gcaeratly 
Accounting  Pnnaples  Board  Opioioo  No.  3a 
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In  the  following  example,  the 
registrant  analyzes  the  reasons  for  a 
material  change  in  revenues  and  in  so 
doing  describes  the  effects  of  offsetting 
developments. 

Revenue  from  sales  of  single-family  homes 
for  1987  increased  6%  from  1966.  The  increase 
resulted  from  a  14%  increase  in  the  average 
sales  price  per  home,  partially  o^set  by  a  6% 
decrease  in  the  numt>er  of  homes  delivered. 
Revenues  from  sales  of  single-family  homes 
for  1986  increased  2%  from  1985.  The  average 
sales  price  per  home  in  1986  increased  6%, 
which  was  offset  by  a  4%  decrease  in  the 
number  of  homes  delivered. 

The  increase  in  the  average  sales  prices  in 
1987  and  1986  is  primarily  the  result  of  the 
Company's  increased  emphasis  on  higher 
priced  single-family  homes.  The  decrease  in 
homes  delivered  in  1987  and  1986  was 
attributable  to  a  decline  in  sales  in  Texas. 
The  signiricant  decline  in  oil  prices  and  its 
resulting  effect  on  energy-related  business 
has  further  impacted  the  already  depressed 
Texas  area  housing  market  and  is  expected 
to  do  so  for  the  foreseeable  future.  The 
Company  curtailed  housing  operations  during 
1987  in  certain  areas  in  Texas  in  response  to 
this  change  in  the  housing  market.  Although 
the  number  of  homes  sold  is  expected  to 
continue  to  decline  during  the  current  year  as 
a  result  of  this  action,  this  decline  is  expected 
to  be  offset  by  increases  in  average  sales 
prices. 

E.  Interim  Period  Reporting 

The  second  sentence  of  Item  303(b) 
states  that  MD&A  relating  to  interim 
period  Hnancial  statements  "shall 
include  a  discussion  of  material  changes 
in  those  items  specirically  listed  in 
paragraph  (a)  of  this  Item,  except  that 
the  impact  of  inflation  and  changing 
prices  on  operations  for  interim  periods 
need  not  be  addressed."  "  As  this 
sentence  indicates,  material  changes  to 
each  and  every  specific  disclosure 


requirement  contained  in  paragraph  (a), 
with  the  noted  exception,  should  be 
discussed.  This  would  include,  for 
example,  internal  and  external  sources 
of  liquidity,  expected  material  changes 
in  the  mix  and  relative  cost  of  such 
resources,  and  unusual  or  infrequent 
events  or  transactions  that  materially 
affected  the  amount  of  reported  income 
from  continuing  operations.'* 

In  light  of  the  obligation  to  update 
MD&A  disclosure  periodically,  the 
impact  of  known  trends,  demands, 
commitments,  events  or  uncertainties 
arising  during  the  interim  period  which 
are  reasonably  likely  to  have  material 
effects  on  financial  condition  or  results 
of  operations  constitutes  required 
disclosure  in  MD&A.***  For  example,  a 
calendar  year  end  registrant  describes, 
in  its  June  30  Form  10-Q,  a  recent  event 
which  is  reasonably  likely  to  have  a 
material  futiu^  effect  on  its  financial 
condition  or  results  of  operations. 

The  Company  was  advised  in  late  lune  that 
Company  A,  its  principal  customer,  which 
accounted  for  28%  and  30%  of  revenues  for 
the  last  six  months  and  prior  flscal  year, 
respectively,  intends  to  terminate  all 
purchases  effective  during  the  third  quarter, 
due  to  in-house  capabilities  recently 
developed  by  this  customer.  The  Company  is 
materially  dependent  on  its  business  with 
this  customer  and  anticipates  upon  such 
termination  a  material  adverse  effect  on 
revenues  and  income.  Efforts  are  being  made 
to  replace  revenues  attributable  to  such 
customer  by  developing  new  customers.  The 
Company  expects  it  will  take  at  least  6 
months  to  generate  such  replacement 
revenues. 

F.  Other  Observations 
1.  Segment  Analysis 
In  many  cases,  MD&As  of  Project 

Net  Sales  by  Industry  Segment 


registrants  with  more  than  one  segment 
were  prepared  on  a  segment  as  well  as  a 
consolidated  basis.  In  formulating  a 
judgment  as  to  whether  a  discussion  of 
segment  information  is  necessary  to  an 
understanding  of  the  business,  a  multi- 
segment  registrant  preparing  a  full  fiscal 
year  MD&A  should  analyze  revenues, 
profitability,  and  the  cash  needs  of  its 
significant  industry  segments.  To  the 
extent  any  segment  contributes  in  a 
materially  disproportionate  way  to 
those  items,  or  where  discussion  on  a 
consolidated  basis  would  present  an 
incomplete  and  misleading  picture  of  the 
enterprise,  segment  discussion  should 
be  included.  This  may  occur,  for 
example,  when  there  are  legal  or  other 
restrictions  upon  the  free  flow  of  funds 
from  one  segment,  subsidiary  or  division 
of  the  registrant  to  others;  when  known 
trends,  demands,  commitments,  events 
or  uncertainties  within  a  segment  are 
reasonably  likely  to  have  a  material 
effect  on  the  business  as  a  whole:  when 
the  ability  to  dispose  of  identified  assets 
of  a  segment  may  be  relevant  to  the 
financial  flexibility  of  the  registrant;  and 
in  other  circumstances  in  which  the 
registrant  concludes  that  segment 
analysis  is  appropriate  to  an 
understanding  of  its  business.*' 

The  following  example  illustrates 
segment  disclosure  for  a  manufacturer 
with  two  segments.  The  two  segments 
contributed  to  operating  income 
amounts  that  were  disproportionate  to 
their  respective  revenues.  The  registrant 
discusses  sales  and  operating  income 
trends,  factors  explaining  such  trends, 
and  where  applicable,  known  events 
that  will  impact  future  results  of 
operations  of  the  segment. 


1967 

1966 

1965 

Industry  segments 

(S  million) 

Percent  of 
total 

(S  million) 

Pef  cent  ot 
total 

(t  ^.iiiinn)     '    Percent  of 
($  nullion)     ^        ,p^, 

S«gmanl  1 

565 
47i 

1057 

5f 

45 

lOCi 

479 
43? 

91  :■ 

53 
47 

IOC 

420                     46 

Segment  II...: „ 

457                     62 

Total  sales 

877                    100 

. 

»17  CFR  229.303(b). 

"See.  e.g..  In  re  Amrerican  Express  Company, ' 
Exchange  Act  Release  No.  23332  (June  17. 1966).  35 
SEC  Docket  (CCH)  1163  (failure  lo  discuss  the 
impact,  in  several  Formt  10-Q  and  a  Form  10-K.  of 
two  reinsurance  Iransaclioni  by  an  insurance 
subsidiary  which  were  treated  by  the  registrant  as 
malerially  increasing  nel  income,  but  which  lacked 
economic  substance):  In  re  Michael  R.  Maury, 
Exchange  Act  Release  No.  23067  (March  26. 1986). 
35  SFX:  Docket  (CCH)  435  (the  MDAA  in  a  Form  10- 
Q  was  found  deficient  for  its  failure  to  disclose  the 
effects  on  net  income  of  the  reversal  of  previously 
established  reserves). 


•"See  SECv.  Ronson  Corporalion.  Litigation 
Release  No.  10093  (August  15. 1983).  28  SEC  Docket 
(CCH)  841.  where  the  MDiAs  in  a  Form  10-K  and 
two  Forms  10-Q  were  found  to  t>e  inadequate  in 
their  failure  to  slate  thai  Ronson's  largest  customer 
had  shut  down  its  operations  which  required 
purchases  from  Ronson.  that  it  was  unlikely  that 
this  customer  would  resume  purchases  in  the  short 
term  and  that,  due  to  technological  changes  being 
made  at  this  customer's  facilities,  once  purchases 
were  resumed,  an  Indefinite  reduction  in  necessary 
purchases  of  30-50%  was  likely. 

"Registrants  affected  by  Statement  of  Financial 
Accounting  Standards  No.  94.  Consolidation  of  All 
Majority-Owned  Subsidiaries,  which  requires. 


among  other  things,  consolijatiun  of  non- 
homogeneous  subsidiaries,  should  recognize  that 
segment  analysts  generally  will  l>e  appropriate, 
inasmuch  as  the  prior  {ustiflcation  for  not 
consolidating  these  operations  was  thai  they  had 
different  characteristics  from  those  of  the  parent 
and  its  other  affiliates.  See  id.  at  155  (recognizing 
that  although  the  aggregation,  of  assets,  liabilities 
and  operations  from  non-homogeneous  activities 
may  obscure  important  information  about  these 
aLtivities,  the  disclosures  required  by  Statement  of 
Financial  Accounting  Standards  No.  14,  Financial 
Reporting  for  Segments  of  a  Business  Enterprise. 
can  provide  meaningful  information  about  the 
different  operations  within  a  business  enterprise). 


1987  vs.  1986 

Segment  I  sales  increased  22%  in  1987 
over  the  1986  period.  The  increase 
inchided  the  effect  of  the  Bcquishion  of 
Corporation  T.  Excluding  this 
acquisition,  sales  wouk)  have  increased 
by  16%  over  19861,  Product  Line  A  sales 
increased  by  18%  doe  to  a  24%  increase 
in  selling  prices,  partially  offset  by 
lower  aUpraents.  Product  Line  B  sales 
increased  by  35%  dve  to  a  17%  increase 
in  selling  prices  and  a  15%  increase  in 
shipment  vohime. 

Segment  II  sales  increased  9%  due  to  a 
12%  increase  in  selling  prices  partly 
offset  by  a  3%  reduction  in  shipment 
volumes. 

I 


1986  v.  1985 

Segment  I  sales  increased  14%  in  196& 
Product  Line  A  sales  increased  22%,  in 
spite  of  a  slight  reduction  in  shipments, 
because  of  a  23%  increase  in  selling 
prices. 

Product  Line  B  sales  dechned  5%  due 
mainly  to  a  7%  decrease  in  seUing 
prices,  partially  offset  by  higher 
shipments. 

The  5%  decline  in  Se^nenl  II  sales 
reflected  a  3%  reduction  in  selling  prices 
and  a  2%  decline  in  shipments. 

The  substantial  increases  in  selling 
prices  of  Product  Line  A  during  1987  and 
1986  occurred  primarily  because  of 


Operating  Proht  by  Industry  Segment 


heightened  worldwide  demand  which 
exceeded  the  industry's  production 
capacity.  The  Company  expects  these 
conditions  to  continue  for  the  next 
several  years.  The  Company  anticipates 
that  shipment  volumes  of  Product  LJne  A 
will  increase  as  its  new  production 
facility  reaches  commercial  production 
levels  in  1968. 

Segment  II  shipment  volumes  have 
declined  during  the  past  two  years 
primarily  because  of  the  discontinuation 
of  certain  products  which  were 
marginally  profitable  and  did  not  have 
significant  growth  potential. 
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45 
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1987  vs.  1986 

Segment  I  operating  profit  was  $18 
million  (17%)  higher  in  1987  than  in  1986. 
This  increase  includes  the  effects  of 
higher  sales  prices  and  sli^tty 
improved  margins  on  ntxiuct  Line  A. 
higher  shipments  of  Product  Line  B  and 
the  acquisition  of  Corporation  T. 
Excluding  this  acquisition  operating 
profit  would  have  been  11%  higher  than 
in  igsa  Partially  offsetting  these 
increases  are  costs  and  expenses  of  $11 
million  related  to  new  plant  start-up. 
slightly  reduced  margins  on  Product  Line 
B  sales  and  a  $9  miltron  increase  in 
research  and  development  expenses. 

Segment  II  operating  profit  declined  $9 
million  (18%)  doe  mainly  to  substantially 
higher  costs  in  1987  resulting  from  a  23% 
increase  in  average  raw  material  costs 
which  could  not  be  fully  recovered 
through  sales  price  increases.  The 
Company  expects  that  Segment  II 
margins  will  conttnue  to  decline, 
although  at  a  lesser  rate  than  in  1987  as 
competitive  factors  limit  the  Company's 
ability  to  recover  oost  increases. 


1986  vs.  1985 

Segment  I  operating  profit  was  $41 
million  (&1%)  higher  in  1986  than  in  1965. 
After  excluding  the  effect  of  the  $23 
million  non-recurring  charge  for  the 
early  retirement  program  in  1985. 
Segment  I  operating  proUt  in  1986  was 
$18  million  (27%)  higher  than  in  1985. 
This  increase  reflected  higher  prices  and 
a  corresponding  21%  increase  in  margins 
on  Product  Line  A,  and  a  17%  increase  in 
margins  on  Product  Line  B  due  primarily 
to  cost  reductions  resulting  from  the 
early  retirement  program. 

Segment  II  operating  profit  declined 
about  $3  million  (6%)  due  mainly  to 
lower  selling  prices  and  slightly  reduced 
margins  in  1986. 

2.  Participation  in  High  Yield  Financings. 
Highly  Leveraged  Transactions  or  Non- 
Investment  Grade  Loans  and 
Investments 

A  registrant,  whether  a  financial 
institution  (such  as  a  bank,  thrift, 
insurance  company  or  finance 
company),  broker-dealer  or  one  of  its 
affiliates,  or  any  other  pubUc  company^ 


may  participate  in  several  ways,  directly 
or  indirectly,  in  high  yield  finaru:ings,  or 
highly  leveraged  transactions  or  make 
non-investment  grade  loans  or 
investments  relating  to  corporate 
restructurings  such  as  leveraged 
buyouts,  recapitalizations  including 
significant  stock  buybacks  and  cash 
dividends,  and  acquisitions  or 
mergers.*^  A  registrant  may  participate 


"  On  February  16, 1989  Ihe  Federal  Reser\e 
Board  issued  benk  examination  guidelines  regarding 
highly  leveraged  fransaclions.  Letter  from  WiUi^m 
Taylor.  Director.  Division  of  Banking  Supeni&ion 
and  Royulalion.  to  the  OfTicer  in  Charge  of 
Supervision  at  each  Federal  Reserve  Bank 
(February  16, 1889).  T.he  guidelines  are  intended  lo 
assist  bank  examiners  in  identifying  exposures  thnt 
may  warrant  closer  scrutiny  and  are  not  intended  to 
imply  criticism  of  any  particular  transacrion  nor  to 
suggest  what  is  deemt?d  to  be  an  appropriate  dcgrpp 
of  leverage  in  any  particular  indastry  In  these 
giiideKnes.  critena  to  define  a  highly  leveraged 
Financing  inclode  identificatiwi  of  borrowers  whftse 
debt  to  total  assets  ratio  exceeds  75%.  Registrants 
may  refer  to  this  guidat>ce  or  to  other  rrcognraed 
criteria  that  may  be  developed  in  defining  hij^iy 
leveraged  transactions,  hfi  any  event,  registrants 
should  indicate  how  highly  leveraged  transactions 
are  defined  for  disclosure  purposes.  In  this  regard. 

Con  tinned 
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in  the  nnancing  of  such  a  transaction 
either  as  originator,  syndicator,  lender, 
purchaser,  or  secured  senior  debt,  or  as 
an  investor  in  other  debt  instruments 
(often  unsecured  or  subordinated), 
redeemable  preferred  »\ock  or  other 
equity  securities.  Participation  in  high 
yield  or  highly  leveraged  transactions, 
as  well  as  investment  in  non-investment 
grade  securities,  generally  involves 
greater  returns,  in  the  form  of  higher 
fees  and  higher  average  yields  or 
potential  market  gains.  Participation  in 
such  transactions  may  involve  greater 
rislcs.  often  related  to  credit  worthiness, 
solvency,  relative  liquidity  of  the 
secondary  trading  maricet.  potential 
market  losses,  and  vulnerability  to  rising 
interest  rates  and  economic 
downturns.*' 

Similar  risk-reward  exposure  appears 
to  exist  when  the  growing  practice  by 
certain  registrants  of  originating  low 
down-payment  mortgages  without 
obtaining  mortgage  insurance.  Other 
registrants  have  substantial 
participation  in  venture  capital 
Hnancings. 

In  view  of  these  potentially  greater 
returns  and  potentially  greater  risks, 
disclosure  of  the  nature  and  extent  of  a 
registrant's  involvement  with  high  yield 
or  highly  leveraged  transactions  and 
non-investment  grade  loans  and 
investments  may  be  required  under  one 
or  more  of  several  MD&A  items,  and 
registrants  should  consider  carefully  the 
extent  of  disclosure  required.**  MD&A 


the  Commiuion  recogniZM  thai  leverage 
characteriitic*  may  vary  from  industry  to  induatry. 
and  that  debt  ratio*  that  are  appropriate  for  lome 
induttriea  may  be  unuaually  high  or  low  in  other 
induttrie*  Similarly,  the  Commiision  doea  not 
intend  to  imply  criticiam  of  any  particular 
iranaaction  or  to  auggeat  an  appropriate  degree  of 
leverage  In  any  particular  induatry  or  for  any 
particular  firm. 

*'  See.  e.g..  P.  Aaquilh.  D.  Mullini,  |r..  and  E. 
Wolff.  Original  liiue  High  Yield  Bondi:  Aging 
Analyse!  of  Defaults.  Exchanges,  and  Calls  (March. 
1900). 

**  Other  rvlated  disclosure  Includes  Schedule  1  of 
Rule  12-02  of  Regulation  S-X.  17  CFR  210.12-02. 
which  requires  separate  disclosure  for  each 
particular  Issue  of  corporate  securities  carried  on 
the  balance  sheet  at  greater  than  2%  of  total  assets, 
and  allows  reasonable  groupings.  «.g.,  by  similar 
investment  risk,  of  all  other  securities.  Also,  for 
securities  with  significantly  greater  investment  risk 
foclors  than  are  typical  for  that  class  of  issuer,  such 
as  securities  where  interest  is  in  default  or  the 
issuer  is  in  bankruptcy,  separate  listing  or  grouping 
is  required  to  be  accompanied  by  a  brief  description 
of  the  relevant  risk  factors  Guide  3.  Item  111(c)(4) 
requires  bunk  holding  companies  to  disclose 
concentrations  of  loans  exceeding  10%  of  total 
loans,  and  defines  "concentration"  to  exist  where  a 
number  of  borrowers  are  engaged  in  similar 
activities  that  would  causa  them  to  be  similarly 
impacted  by  economic  or  other  conditions.  Item  U  of 
Guide  3  instructs  that  consideration  should  be  given 
to  disclosure  of  the  risk  characteristics  of  securities 
held  as  Investments.  Savings  and  loan  holding 
companies  should  provide  similar  disclosures 


analysis  is  required  if  such  participation 
has  had  or  is  reasonably  likely  to  have  a 
material  e^ect  on  Hnancial  condition  or 
results  of  operations. 

In  determining  the  adequacy  of 
disclosure  concerning  participation  in 
high  yield,  highly  leveraged  and  non- 
investment  grade  loans  and 
investments,  registrants  should  consider 
the  need  to  disclose: 

1.  Relevant  lending  and  investing 
policies,  including  credit  and  risk 
management  policies: 

2.  Tlhe  amounts  of  holdings,  stated  . 
separately  by  type  if  individually 
material,  including  guarantees  and 
repurchase  or  other  commitments  to 
lend  or  acquire  such  loans  and 
investments,  and  the  potential  risks 
inherent  in  such  holdings; 

3.  Information  regarding  the  level  of 
activity  during  the  period,  e.g., 
originations  and  retentions; 

4.  Amounts  of  holdings,  if  any,  giving 
rise  to  significantly  greater  risks  (that 
may  have  material  effects  on  Tmancial 
condition  or  results  of  operations]  than 
are  present  in  other  similar  transactions 
and  instruments;  for  example,  where  the 
issuer  is  bankrupt  or  has  issued 
securities  on  which  interest  payments 
are  in  default,  or  where  there  are 
significant  concentrations  [e-g..  in  an 
individual  borrower,  industry  or 
geographic  area),  particularly  where 
those  concentrations  are  in  securities 
with  relatively  low  trading  market 
liquidity  (such  as  those  that  depend 
upon  a  single  market  maker  for  their 
liquidity);  and 

5.  Analysis  of  the  actual  and 
reasonably  likely  material  effects  of  the 
above  matters  on  income  and 
operations.  e.g.,  the  amounts  of  fees 
recognized  and  deferred,  yields, 
amounts  of  realized  and  unrealized 
market  gains  or  losses,  and  credit  losses. 
Such  disclosure  may  appear  in  the 
business  discussion,  or  other 
appropriate  location,  but  the  eH'ects 
resulting  from  participation  should  be 
analyzed  in  MD&A. 

Similar  concerns  are  raised  with 
regard  to  investment  companies  that 
invest,  or  are  permitted  to  invest,  all  or  a 
portion  of  their  portfolios  in  high-yield 
or  non-investment  grade  securities.  An 
investment  company  that  seeks  high 
income  by  investing  in  other  than  high- 
grade  bonds  (or  is  permitted  to  do  so. 
even  if  it  does  not  currently  include  such 
securities  in  its  portfolio]  should 
disclose  in  its  prospectus  the  risks 


pursuant  to  Staff  Accounting  Bulletin  Topic  11:K. 
Insurance  companies  are  also  subject  to  similar 
requirements  under  Article  7  of  Regulation  S-X. 
Rule  7-03(a)(l).  Notes  W>,  17  CFR  2ia7-03(aHl). 


involved  in  such  investments.**  These 
risks  include,  but  are  not  limited  to,  the 
risks  described  above,  such  as  market 
price  volatility  based  upon  interest  rate  , 
sensitivity,  creditworthiness  and  ' 

relative  liquidity  of  the  secondary 
trading  market,  as  well  as  the  effects 
such  risks  may  have  on  the  net  asset 
value  of  the  fund.  In  addition,  the  board 
of  directors  of  a  fund  that  invests  in 
such  securities  should  carefully  consider 
factors  affecting  the  secondary  market 
for  such  securities  in  determining 
whether  or  not  any  particular  security  is 
liquid  or  illiquid,  and  whether  market 
quotations  are  "readily  available"  for 
purposes  of  valuing  portfolio 
seciuities.** 

The  nature  of  disclosure  required  by 
non-investment  companies  will  vary 
depending  on  the  type  of  participation. 
In  the  following  example  the  registrant 
is  a  bank  holding  company  that 
participates  in  highly  leveraged 
transactions  as  a  lender  and  not  as  an 
investor. 

The  Company  is  active  in  originating  and 
syndicating  loans  in  highly  leveraged 
corporate  transactions.  The  Company 
generally  includes  in  this  category  domestic 
and  international  loans  and  commitments 
made  by  the  Banks  in  recapitalizations, 
acquisitions,  and  leveraged  buyouts  which 
result  in  the  borrower's  debt  to  total  assets 
ratio  exceeding  75%.  As  of  December  31, 1988, 
the  Company  had  loans  outstanding  in 
approximately  61  highly  leveraged 
transactions  in  an  aggregate  principal  amount 
of  approximately  $900  million,  was 
committed  under  definitive  loan  agreements 
relating  to  approximately  23  highly  leveraged 
transactions  to  lend  an  additional  amount  of 
approximately  $650  million,  and  had  other 
highly  leveraged  transactions  at  various 
stages  of  discussion  or  preliminary 
commitment.  The  Company's  equity 
investments  in  highly  leveraged  transactions 
are  not  material. 

In  recent  years  the  Company  has  not  made 
a  loan  in  excess  of  $175  million  in  any 
individual  highly  leveraged  transaction,  and 
the  Company  has  typically  retained,  after 
syndication  and  sales  of  loan  participations, 
a  principal  amoiuit  not  exceeding 
approximately  $35  million  in  any  such 
transaction.  At  December  31, 198a  only  two 
loans  had  outstanding  balances  exceeding 
$35  million  ($51  million  and  $47  million, 
respectively)  and  no  industry  represented 
more  than  15%  of  the  Company's  total  highly 
leveraged  loan  portfolio.  Should  an  economic 
downturn  or  sustained  period  of  rising 
interest  rates  occur,  highly  leveraged 
transaction  borrowers  may  experience 
financial  stress.  As  a  result,  risks  associated 
with  these  transactions  may  be  higher  than 
for  more  traditional  financing. 

The  Company  estimates  that  its  fees  for 
lending  and  corporate  finance  activities 


«•  See  Guide  20  to  Form  N-IA. 
**See  Guide  28  to  Form  N-1  A. 


relating  to  highly  leveraged  transactions  were 
approximately  $64  million  during  1988,  of 
which  approximately  $48  million  was 
recognized  as  income  and  $16  million  was 
deferred,  compared  with  $40  million  during 
1987  of  which  approximately  $32  million  was 
recognized  as  income  and  $8  million  was 
deferred.  The  deferred  portion  of  such  fees 
will  be  recognized  over  the  terms  of  the 
related  loans  in  accordance  with  Statement 
of  Financial  Accounting  Standards  Number 
91. 

In  recent  years,  the  Company  has  had  no 
significant  charge-offs  of  loans  made  in 
highly  leveraged  transactions.  At  December 
31, 1988.  approximately  $25  million  (3%)  of 
such  outstanding  loans  were  on  nonaccrual 
status,  which  was  not  materially  greater  than 
that  for  the  Company's  other  lending 
activities. 

A  reduction  in  the  Company's  activities 
relating  to  highly  leveraged  transactions 
could  have  some  negative  impact  on  the 
Company's  results  of  operations.  The  size  of 
such  impact  would  depend  on  the  magnitude 
of  the  reduction  and  on  the  profitability  of  the 
activities  to  which  the  Company  might 
redirect  its  resources.  Although  any  estimate 
of  the  impact  of  a  total  discontinuation  of  all 
new  highly  leveraged  transactions  depends 
on  various  factors  that  cannot  now  be 
determined,  the  Company  believes  that  such 
a  discontinuation  would  reduce  its  gross 
revenues  approximately  6%  and  net  income 
by  approximately  12%. 

In  the  following  example,  the 
registrant  is  an  investor  in  non- 
investment  grade  debt  securities. 

At  December  31. 1988,  the  Company  held  in 
its  portfolio,  net  of  reserves.  $81  million  of 
high  yield,  unrated  or  less  than  investment 
grade  corporate  debt  securities  with  an 
aggregate  market  value  of  $75  million. 
Investments  in  unrated  or  less  than 
investment  grade  corporate  debt  securities 
have  different  risks  than  other  investments  in 
corporate  debt  securities  rated  investment 
grade  and  held  by  the  Company.  Risk  of  loss 
upon  default  by  the  borrower  is  significantly 
greater  with  respect  to  such  corporate  debt 
securities  than  with  other  corporate  debt 
securities  because  these  securities  are 
generally  unsecured  and  are  often 
subordinated  to  other  creditors  of  the  issuer, 
and  because  these  issuers  usually  have  high 
levels  of  indebtedness  and  are  more  sensitive 
to  adverse  economic  conditions,  such  as 
recession  or  increasing  interest  rates,  than 
are  investment  grade  issuers.  In  addition, 
investments  by  the  Company  in  corporate 
debt  securities  of  any  given  issuer  are 
generally  larger  than  its  investments  in  most 
other  securities,  thus  resulting  in  a  greater    , 
impact  in  the  event  of  default.  There  is  only  a 
thinly  traded  market  for  such  securities  and 
recent  market  quotations  are  not  available 
for  some  of  these  securities.  Market  quotes 
are  generally  available  only  from  a  limited 
number  of  dealers  and  may  not  represent  firm 
bids  of  such  dealers  or  prices  for  actual  sales. 
As  of  December  31, 1988,  the  Company's  five 
largest  investments  in  corporate  debt 
securities  aggregated  $35  million,  none  of 
which  individually  exceeded  $10  million,  and 
had  an  approximate  market  value  of  $31 
millicr.. 


3.  Effects  of  Federal  Financial 
Assistance  Upon  Operations 

Many  Hnancial  institutions,  such  as 
thrifts  and  banks,  are  receiving  financial 
assistance  in  connection  with  federally 
assisted  acquisitions  or  restructiuings. 
Such  assistance  may  take  various  forms 
and  is  intended  to  make  the  surviving 
Hnancial  institution  a  viable  entity. 
Examples  of  such  methods  of  assistance 
include:  (a)  Yield  maintenance 
assistance  (which  guarantees  additional 
interest  on  speciHed  interest  bearing 
assets,  a  level  of  return  on  specified 
non-interest-bearing  assets, 
reimbursement  if  covered  assets  are 
ultimately  collected  or  sold  for  amounts 
that  are  less  than  a  specified  amount,  or 
any  combination  therof);  (b) 
indemnification  against  certain  loss 
contingencies;  (c)  the  purchase  of  equity 
securities  issued  by  the  institution  for 
cash  or  a  note  receivable  from  the 
federal  agency;  and  (d)  arrangements 
designed  to  insulate  the  surviving  entity 
from  the  economic  effects  of  problem 
assets  acquired  from  the  predecessor 
Hnancial  institution  (such  as  a  "put 
agreement"  whereby  the  surviving 
institution  may  "put"  troubled  loans 
directly  or  indirectly  to  the  federal 
agency  at  higher  than  their  fair  value). 

If  these  or  any  other  types  of  federal 
financial  assistance  have  materially 
a^ected,  or  are  reasonably  likely  to 
have  a  material  future  effect  upon, 
financial  condition  or  results  of 
operations,  the  MD&A  should  provide 
disclosure  of  the  nature,  amounts,  and 
effects  of  such  assistance.*^ 

In  the  following  example,  a  financial 
institution  discloses  the  material  effects 
of  a  federally  assisted  corporate 
reorganization.  Such  disclosure  was  in 
addition  to  various  disclosures  of  the 
existence  and  effect  of  such  federal 
assistance  in  the  description  of  business 
portions  of  the  filing  (pursuant  to 
Industry  Guide  3)  and  in  the  registrant's 
financial  statements. 

During  1988.  earnings  for  the  Company 
included  $60  million  of  assistance  income, 
including  (a)  $10  million  in  indemnity  from 
the  Federal  Agency  in  respect  of  litigation 
costs  associated  with  the  Company's 
predecessor  and  (b)  $50  million  related  to  the 
1988  puts  of  troubled  loans  to  the  Federal 
Agency  under  the  Company's  Put  Agreement. 
The  assistance  income  arises  from  provisions 
in  the  Reorganization  agreements  that  are 
intended  to  relieve  the  Company  from  the 
adverse  economic  effects  of  litigation  and 
problem  assets  held  by  its  predecessor.  These 
provisions  are  intended  to  place  the 


Company  in  substantially  the  same  posi'ion 
as  if  such  litigation  and  problem  assets  bed 
been  assumed  by  the  Feder^i  Agency  at  lie 
time  of  the  Reorganization.  B<it>ed  on  exisnng 
economic  circumstances,  management 
believes  that  the  expiration  of  the  Put 
Agreement  in  June  1989  may  adversely  af fi»cl 
future  operations  including  an  increased  I'veV 
of  non-performing  loans  and  loan  loss 
provisions  which  cannot  be  recovered 
pursuant  to  the  Put  Agreement. 

4.  Preliminary  Merger  Negotiations 

While  Item  303  could  be  read  to 
impose  a  duty  to  disclose  otherwise 
nondisclosed  preliminary  merger 
negotiations,  as  known  events  or 
uncertainties  reasonably  likely  to  hnve 
material  effects  on  future  financial 
condition  or  results  of  operations,  the 
Commission  did  not  intend  to  apply,  .nnd 
has  not  applied.  Item  303  in  this 
manner.**  As  reflected  in  the  various 
disclosure  requirements  under  the 
Securities  Act  and  Exchange  Act  that 
specifically  address  merger 
transactions,  the  Commission 
historically  has  balanced  the 
informational  need  of  investors  against 
the  risk  that  premature  disclosure  **  of 
negotiations  may  jeopardize  completion 
of  the  transaction.*"  In  general,  the 
Commission's  recognition  that 
registrants  have  an  interest  in 
preserving  the  confidentiality  of  such 
negotiations  is  clearest  in  the  context  of 
a  registrant's  continuous  reporting 
obligations  under  the  Exchange  Act. 
where  disclosure  on  Form  8-K  of 
acquisitions  or  dispositions  of  assets  not 
in  the  ordinary  course  of  business  is 
triggered  by  completion  of  the 
transaction.*' 


*'  For  a  related  discussion  of  the  accounting 
treatment  and  financial  statement  disclosure  of 
federal  assistance  associated  with  regulatory- 
assisted  acquisitions  of  banking  and  thrift 
institutions,  see  EITF  Abstracts.  Issue  No.  88-19. 


*•  See.  e.g..  Bnef  for  the  Secunttes  and  Exchinge 
Commission  as  Amicus  Curiae  at  7  and  note  3. 
Basic.  Inc.  v.  Levinson.  supra  n.  27:  In  t.he  MoCf.-  of 
Cor/iotion  Company.  Exchange  Act  Release  No. 
22214  duly  8, 1965).  33  SEC  Docket  (CCH)  374 

♦"  See  Basic.  Inc.  v  levinson.  supra  n.  27.  at  9H9 
(■■Arguments  based  on  ihe  premise  that  some 
disclosure  would  be  premature^  in  a  sense  are  more 
properly  considered  under  Ihe  rubric  of  an  issuer  » 
duty  to  disclose.  The  secrecy^  riiiionale  is  simply 
inapposite  to  the  dennilion  of  materiality.^). 

'"  See.  e.g..  Securities  Exchange  Act  Release  No. 
16384  (November  29. 1979)  (44  FR  "0326.  703J6| 
(considering  these  conflicting  interests  in  adopnug 
Item  7  of  Schedule  140-^.  17  CI-'R  240  101.  whwh 
reqiires  that  the  subject  company  of  a  public  tender 
offer  provide  two  levels  of  disclosure:  (al  a 
statement  as  to  whether  or  not  ■any  negotiation 
(which  would  result  in  certain  transact:ons  or 
fundamental  changes)  is  being  .indertaken  or  is 
underway  "  '  '  in  response  to  the  lender  of!er  .■ 
which  disclosure  need  not  include  ■the  possible 
terms  of  the  transaction  or  the  parties  thereto'  if  in 
the  registrant's  view  such  disclosure  would 
jeopardize  the  negoliotions;  and  (b)  a  descrip!i,in  uf 
"any  transaction.  l)oard  resolution.  a,qreenienl  in 
principle,  or  a  signed  contract'  relating  »o  such 
transactions  or  change^:). 

»•  Item  2  of  Form  8-K.  17  CFR  249  306.  S^  a.'i  o 
Item  8  of  Form  10-K.  17  CFR  249.310  (exdadms  , -a 

CoTi.r.und 
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In  contrast,  where  a  registrant 
registers  securities  for  sale  under  the 
Securities  Act,  the  Commission  requires 
disclosure  of  material  probable 
acquisitions  and  dispositions  of 
businesses,  including  the  fmancial 
statements  of  the  business  to  be 
acquired  or  sold.*'  Where  the  proceeds 
from  the  sale  of  the  securities  being 
registered  are  to  be  used  to  finance  an 
acquisition  of  a  business,  the 
registration  statement  must  disclose  the 
intended  use  of  proceeds.  Again, 
accommodating  the  need  for 
confidentiality  of  negotiations, 
registrants  are  specifically  permitted  not 
to  disclose  in  registration  statements  the 
identity  of  the  parties  and  the  nature  of 
the  business  sought  if  the  acquisition  is 
not  yet  probable  and  the  board  of 
directors  determines  that  the  acquisition 
would  be  jeopardized.*' 

The  Commission's  interpretation  of 
Item  303.  as  applied  to  preliminary 
merger  negotiations,  incorporates  the 
same  policy  determinations. 
Accordingly,  where  disclosure  is  not 
otherwise  required,  and  has  not 
otherwise  been  made,  the  MD&A  need 
not  contain  a  discussion  of  the  impact  of 
such  negotiations  where,  in  the 
registrant's  view,  inclusion  of  such 
information  would  jeopardize 
completion  of  the  transaction.  Where 
disclosure  is  otherwise  required  or  has 
otherwise  been  made  by  or  on  behalf  of 
the  registrant,  the  interests  in  avoiding 
premature  disclosure  no  longer  exist.  In 
such  case,  the  negotiations  would  be 
subject  to  the  same  disclosure  standards 
under  Item  303  as  any  other  known 


forma  finHncial  information  olhcrwiie  called  for  by 
Article  11  of  Rcfpilation  S-X  from  the  fmancial 
information  required}:  Item  1  of  Form  10-Q.  17  CFR 
Z49  30Ba.  and  Rule  10-01  of  Regulation  S-X.  17  CFR 
2iaiO-01. 

With  respect  to  the  diipoaal  of  a  aegment  of  a 
butinets.  however.  Accounting  Principlea  Board 
Opinion  30  require*  that  reaulti  of  operations  of  the 
segment  t>e  reclassified  as  discontinued  operation*, 
and  any  estimated  loss  on  disposal  be  recorded,  as 
of  the  date  management  commits  itself  to  a  formal 
p!an  tu  dispose  of  the  segment  [i.e..  the 
"measurement  date").  Filings.  Including  periodic 
reports  under  the  Exchange  Act  that  contain  annual 
or  interim  financial  statements  are  required  to 
rtflecl  the  prescribed  accounting  treatment  as  of  the 
measurement  date. 

"  Article  11  of  Regulation  S-X.  17  CFR  210.11-01 
el  seq.  (generally  requiring  the  provision  of  pro 
forma  financial  information  where  a  significant 
acquisition  or  disposition  "has  occurretl  or  is 
probable").  Entry  into  the  continuous  reporting 
system  by  registration  under  the  Exchange  Act  also 
requires  the  provision  of  such  pro  forma  financial 
information.  Item  13  of  Form  10. 17  CFR  24».2ia  See 
also  Item  14  of  Schedule  14A.  17  CFR  240.14a-101 
(requinng  Article  11  pro  forma  fmancial  information 
and  extensive  other  information  about  certain 
extraordinary  transactions  if  shareholder  action  is 
to  be  taken  with  respect  to  such  a  transaction). 

"  Item  S04  of  RegulaHon  S-K.  17  CFR  229.501 
Instruction  S 


trend,  demand,  commitment,  event  or 
uncertainty.  These  policy 
determinations  also  would  extend  to 
preliminary  negotiations  for  the 
acquisition  or  disposition  of  assets  not 
in  the  ordinary  course  of  business. 

rv.  Conclusion 

In  preparing  MD&A  disclosure, 
registrants  should  be  guided  by  the 
general  purpose  of  the  MD&A 
requirements:  to  give  investors  an 
opportunity  to  look  at  the  registrant 
through  the  eyes  of  management  by 
providing  a  historical  and  prospective 
analysis  of  the  registrant's  financial 
condition  and  results  of  operations,  with 
particular  emphasis  on  the  registrant's 
prospects  for  the  future.  The  MD&A 
requirements  an  intentionally  flexible 
and  general.  Because  no  two  registrants 
are  identical,  good  MD&A  disclosure  for 
one  registrant  is  not  necessarily  good 
MD&A  disclosure  for  another.  The  same 
is  true  for  MD&A  disclosure  of  the  same 
registrant  in  different  years.  The 
flexibility  of  MD&A  creates  a 
framework  for  providing  the 
marketplace  with  appropriate 
information  concerning  the  registrant's 
financial  condition,  changes  in  financial 
condition  and  results  of  operations. 

The  "Codification  of  Financial 
Reporting  Policies"  announced  in 
Financial  Reporting  Release  1  (April  15. 
1982)  [47  FR  21028]  is  updated: 

1.  By  amending  the  preamble  to 
section  501  to  delete  its  flnal  three 
sentences  and  to  substitute  the 
following  new  language: 

In  1988,  a  project  was  undertaken  to 
evaluate  current  compliance  with  MD&A 
requirements.  This  project  followed  the 
issuance  of  a  concept  release  in  1987 
requesting  public  comment  on,  among  other 
things,  the  adequacy  of  the  existing  KfD&A 
requirements.  In  1989.  the  Commission 
published  Financial  Reporting  Release  No.  36, 
which  summarized  the  results  of  the  project, 
included  examples  of  disclosure  and  set  forth 
the  Commission's  views  regarding  several 
disclosure  matters  under  MD&A.  The 
following  excerpts  from  that  release  are 
presented  to  assist  registrants  in  preparing 
MD&As.  Registrants  may  wish  to  refer  to  the 
release  for  a  discussion  of  the  results  of  the 
project. 

2.  By  deleting  SS  501.01  through  501.03. 
the  first  four  paragraphs  and  first  two 
sentences  of  the  fifth  paragraph  of 

\  501.04.a,  all  of  9  501.04.b  and 
SS  SOl.OS.b  through  501.05.f,  and  by 
redesignating  amended  S  501.04.a  as 
S  501.03.b.  S  501.05.a  as  S  501.08.  and 
SS  501.06  through  501.08  as  SS  501.09 
through  501.11. 

3.  By  adding  the  following  new 
Financial  Reporting  Codification 


sections  consisting  of  sections  from  the 
release  as  indicated: 

(a)  Section  501.m.  Evaluation  of 
Disclosure — Interpretive  Guidance, 
consisting  of  section  III.A.  of  the  release: 

(b)  Section  501.02.  Prospective 
Information,  consisting  of  section  III.B. 
of  the  release: 

(c)  Section  501.03.a.  Liquidity— Capital 
Resources,  consisting  of  section  III.C.  of 
the  release; 

(d)  Section  501.04.  Material  Changes, 
consisting  of  section  III.D.  of  the  release; 

(e)  Section  501.05.  Interim  Period 
Reporting,  consisting  of  section  IIl.E.  of 
the  release; 

(f)  Section  501.06.  Other  Observations 
(including  subsections  501.06.a.  Segment 
Analysis.  501.06.b.  Participation  in  High 
Yield  Financings.  Highly  Leveraged 
Transactions  or  Non-Investment  Grade 
Loans  and  Investments.  501.06.C.  Effects 
of  Federal  Financial  Assistance  Upon 
Operations,  and  501.06.d.  Preliminary 
Merger  Negotiations],  consisting  of 
section  III.F.  of  the  release; 

(g)  Section  501.07.  Conclusion, 
consisting  of  section  IV  of  the  release. 

4.  By  revising  the  footnotes  from  the 
release  which  are  included  in  the 
Codification  and  which  contain  the 
citation  form  "supra,"  except  footnote  35 
of  the  release,  to  include  the  complete 
citation  form  rather  than  the  "supra" 
form. 

5.  By  renumbering  the  footnotes  from 
the  release  which  are  included  in  the 
Codification,  to  run  consecutively  from 
number  one  through  number  forty. 

6.  By  revising  footnote  35  of  the 
release  (footnote  22  and  renumbered),  to 
cite  supra  to  notes  4-17  rather  than  to 
notes  17-30. 

The  Codification  is  a  separate 
publication  of  the  Commission.  It  will 
not  be  published  in  the  Federal 
Register/Code  of  Federal  Regulations 
Systems. 

List  of  Subjecto  in  Parts  211. 231, 241  and 
271 

Reporting  and  recordkeeping 
requirements.  Securities. 

Parts  211.  231.  241  and  271  of  Title  17. 
Chapter  II  of  the  Code  of  Federal 
Regulations  are  amended  by  adding  this 
Release  No.  33-6835.  34-26831.  IC-16961 
and  FR-36  (May  18, 1989)  to  the  lists  of 
interpretive  releases. 
Jonathan  G.  Katz. 
Secretary. 
May  18. 1969. 
[FR  Doc.  89-12422  Filed  5-23-89:  8:45  am) 

MLUNO  CODE  M10-01-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

22  CFR  Part  212 

RIN  0412-AA02 

Implementation  of  the  Freedom  of 
Information  Act 

agency:  Agency  for  International 
Development  (A.I.D.),  IDCA. 

ACTION:  Final  rule. 

SUMMARY:  The  Agency  for  International 
Development  affirms  as  final  its  interim 
Freedom  of  Information  Act  (FOIA) 
regulations  to  fully  implement  the 
provisions  of  the  Freedom  of 
Information  Reform  Act  of  1986 
regarding  fees  and  fee  waivers  as  well 
as  exemptions  from  the  publication  and 
disclosure  requirements  of  subparts  B, 
C. and  D. 

EFFECTIVE  DATE:  May  24, 1989.     y 

ADDRESSES:  Copies  of  this  notice  or 
other  information  may  be  obtained  from: 
James  Harper,  Director,  Office  of  Public 
Inquiries,  Room  4889  NS,  A.I.D., 
Washington,  DC  20523. 

FOR  FURTHER  INFORMA-nON  CONTACT: 

James  Harper  at  (202)  647-4220. 

SUPPLEMENTARY  INFORMATION:  On  April 
13, 1987,  the  Agency  amended  its 
regulations  implementing  the  Freedom 
of  Information  Reform  Act  of  1986,  Pub. 
L.  99-570.  sections  1801-1804  (Reform 
Act)  52  FR  11817  (April  13, 1987).  The 
Agency  invited  comments  from  the 
public  and  received  comments  from  four 
sources.  All  comments  dealt  with 
changes  in  S  212.35;  none  with  §  212.41 
and  were  discussed  throughout  the 
appropriate  Offices  within  the  Agency. 
The  terms,  definitions  and  fee  schedules 
were  found  to  be  fully  consistent  with 
OMB's  notice  and  final  request  for 
comments  and  final  publication  of  fee 
schedule  and  guidelines.  52  FR  1992 
(January  16, 1987)  and  52  FR  1002 
(March  27, 1987) 

This  rule  also  amended  Part  212  to 
reflect  the  changes  to  the  law 
enforcement  provisions  of  the  Freedom 
of  Information  Act. 

This  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities;  does  not 
constitute  a  "major  rule"  under 
Executive  Order  No.  12291;  and  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

The  Agency  therefore  adopts  the 
interim  rules  as  final. 


List  of  Subject  in  22  CFR  Part  22 

Public  information. 

Authority:  Section  621  of  the  Foreign 
Assistance  Act  of  1961,  as  amended.  22 
U.S.C.  2381;  the  Freedom  of  Information  Act, 
as  amended,  5  U.S.C.  552. 

Dated:  April  24. 1989. 
fames  Harper, 

Director,  Office  of  Public  Jnquiries,  Bureau  for 
External  Affairs. 
[FR  Doc.  89-12249  Filed  5-23-89;  8:45  am] 

BIIXING  CODE  S1IC-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 

[CGD  05-8»-061 

Special  Local  Regulations  for  Marine 
Events,  Approaches  to  Annapolis 
Harbor,  Spa  Creek,  and  Severn  River, 
Annapolis,  MD 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  Permanent  special  local 
regulations  are  adopted  for  the 
approaches  to  Annapolis  Harbor,  Spa 
Creek,  and  the  Severn  River,  north  to  the 
Route  450  Bridge.  This  area  is  the  site  of 
several  marine  events  each  year,  such 
as  the  Blue  Angels  and  Insertion/ 
Extraction  Demonstrations  and  the 
Naval  Academy  Sailing  Squadron 
Safety-at-Sea  Seminar.  These 
regulations  govern  vessel  activities 
during  these  events.  Notice  of  the 
precise  dates  and  times  that  the 
regulations  are  effective  will  be 
published  in  the  Local  Notice  to 
Mariners  and  by  Federal  Register 
Notice.  The  special  local  regulations  are 
considered  necessary  to  control  vessel 
traffic  and  to  provide  for  the  safety  of 
life  and  property  on  the  navigable 
waters  within  the  immediate  vicinity  of 
the  events. 

effective  date:  This  rule  becomes 
effective  May  24, 1989. 

Compliance  with  these  regulations 
will  be  required  at  different  dates  and 
times.  The  Commander,  Fifth  Coast 
Guard  District  publishes  notices  in  the 
Local  Notice  to  Mariners  and  Federal 
Register  that  announces  the  times  and 
dates  when  the  regulations  are  in  effect. 
FOR  FURTHER  INFORMATION  CONTACT: 
B.  J.  Stephenson,  Chief,  Boating  Affdirs 
Branch,  Boating  Safety  Division,  Fifth 
Coast  Guard  District,  431  Crawford 
Street,  Portsmouth,  Virginia  23704-5004 
(804)  398-6204. 
SUPPLEMENTARY  INFORMATION:  The 

Coast  Guard  published  a  notice  of 


proposed  ruhnnaking  in  the  Federal 
Register  on  March  13, 1989  (54  FR 
10373).  Interested  persons  were 
requested  to  submit  comments.  No 
comments  were  received. 

Drafting  Information 

The  drafters  of  this  notice  are  Billy 
J.Stephenson,  project  officer.  Chief 
Boating  Affairs  Branch,  Boating  Safety 
Division,  Fifth  Coast  Guard  District,  and 
Lieutenant  Commander  Robin  K.  Ku'z. 
project  attorney,  Fifth  Coast  Guard 
District  Legal  Staff. 

Discussion  of  Conunents  and  Final  Rule 

No  comments  were  received  in 
response  to  the  notice  of  proposed 
rulemaking.  The  regulated  area  defined 
by  these  regulations  is  the  same  as  the 
one  covered  by  the  temporary  special 
local  regulations  issued  for  several 
events  in  1988  and  1989.  such  as  the  Biie 
Angels  and  Insertion/Extraction 
Demonstrations,  and  the  Xaval 
Academy  Sailing  Squadron  Safety-at- 
Sea  Seminar.  Federal  Aviation 
Administration  regulations  require,  as  a 
prerequisite  to  issuing  permits  for  sucK 
demonstrations,  that  the  waterway  over 
which  aircraft  will  fly  be  closed  to 
vessel  traffic  for  the  duration  of  the 
demonstrations.  For  this  reason,  the 
Commander,  Fifth  Coast  Guard  Distrit  t. 
will  close  portions  of  the  regulated  area 
to  all  vessel  traffic  during  ail  airshows, 
airshow  practice  sessions,  and 
helicopter  rescue  demonstrations.  The 
special  local  regulations  help  provide  an 
additional  measure  of  safety  for 
spectator  craft  during  the  events. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation  and  non- 
significant under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034.  February  26. 
1979).  Because  closure  of  the  waterway 
is  not  anticipated  for  any  extended 
period,  commercial  marine  traffic  will  be 
inconvenienced  only  sligi.'ly.  The 
economic  impact  of  these  regulations  is 
expected  to  be  so  minimal  that  a  full 
reg'ilatory  evaluation  is  unnecessary. 
Since  the  impact  of  these  regulations  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Ordtr 
12612,  and  it  has  been  determined  that 
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the  final  rule  does  not  raise  su^icient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment.  Although  closure  of  the 
regulated  area  during  marine  events 
might  have  some  small  negative  impact 
on  the  city  of  Annapolis,  this  impact 
pales  when  compared  to  the  loss  of 
revenue  the  local  economy  would  face  if 
these  events  could  not  be  held  due  to  a 
lack  of  regulations. 

Envifoomental  Impact 

This  final  rule  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C  of  Commandant 
Instruction  (COMDTINST)  M16475.1B.  A 
categorical  Exclusion  Determination 
statement  has  been  prepared  and  has 
been  placed  in  the  rulemaking  docket. 

List  of  Subjects  in  S3  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Final  Regulations 

In  consideration  of  the  foregoing,  Pari 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-{  AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233: 49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  {  100.511  is  added  to  read  as 
follows: 

$100,511  AppreediM  to  Annapolis 
HarlMr,  Spa  Creek,  and  Savam  RIvar, 
AnnapoHa.  Mafyiano. 

(a)  Definitions. — (1)  Regulated  area. 
The  approaches  to  Annapolis  Harbor, 
the  waters  of  Spa  Creek,  and  the  Severn 
River,  shore  to  shore,  bounded  on  the 
south  by  a  line  drawn  from  Carr  Point, 
at  latitude  38'58'58.0'  North,  longitude 
76*27'40.0'  West,  thence  to  Horn  Point 
Warning  Light  (LLNR  17935).  at 
38*58'24.0*  North,  longitude  76*28'10.0' 
West,  thence  to  Horn  Point,  at 
38*58'20.0'  North,  longitude  76*28'27.0' 
West,  and  bounded  on  the  north  by  the 
State  Route  450  Bridge. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant,  or  petty  officer 
of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Group 
Baltimore. 

(b)  Special  local  regulations. — (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 


(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)  of  this  section  but  may  not 
block  a  navigable  channel. 

(c)  Effective  period.  The  Commander, 
Fifth  Coast  Guard  District,  publishes  a 
notice  in  the  Federal  Register  and  the 
Fifth  Coast  Guard  District  Local  Notice 
to  Mariners  that  announces  the  times 
and  dates  that  the  section  is  in  effect. 

Dated:  May  11. 1989. 
A.  D.  Breed, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
Fifth  Coast  Guard  District. 
[PR  Doc.  89-12397  Filed  5-23-89;  8:45  am) 

BILUNG  CODE  4aiO-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(PP  8F3SM/R1012;  FRL-357S-11 

Fenoxaprop-Ettiyl  Pesticide 
Toterances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  Rule. 

SUMMARY:  This  document  establishes  a 
tolerance  for  the  combined  residues  of 
the  herbicide  fenoxaprop-ethyl  and  its 
metabolites  in  or  on  the  raw  agricultural 
commodities  (RACs)  cottonseed, 
peanuts,  and  peanut  hulls.  This 
regulation  to  establish  the  maximum 
permissible  level  for  residues  of  the 
herbicide  in  or  on  the  RACs  was 
requested  by  the  Hoechst  Celanese 
Corp. 

EFFECTIVE  DATE:  May  11,  1989. 
ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
3708,  401  M  St.,  SW..  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  ).  Schnaubelt,  Acting  Product 
Manager  (PM)  23.  Office  of  Pesticide 
Programs,  Rm.  237.  CM  #2. 1921 
Jefferson  Davis  Highway.  Arlington,  VA 
22202,  (703)-557-1830. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  published  in  the  Federal 
Register  of  March  9. 1988  (53  FR  7569). 
which  announced  that  Hoechst  Celanese 
Corp.,  Rte.  202-206,  North  Somerville,  NJ 


08876,  had  filed  with  EPA  pesticide 
petition  8F3599  proposing  to  amend  40 
CFR  180.430  by  establishing  tolerances 
for  the  combined  residues  of  the 
herbicide  fenoxaprop-ethyl  [(±)-ethyl  2- 
(4-[(6-chloro-2-benzoxazolyl)- 
oxyjphenoxyjpropanoate]  and  its 
metabolites  |2-(4-((6-chloro-2- 
benzoxazolyl)oxy)phenoxy]propanoic 
acid  and  6-chloro-2,3- 
dihydrobenzoxazol-2-one],  each 
expressed  as  fenoxaprop-ethyl,  in  or  on 
the  commodities  cottonseed,  wheat, 
peanuts,  and  peanut  hulls  at  0.05  part 
per  million  (ppm). 

No  comments  were  received  in 
response  to  the  notice  of  filing. 

The  petitioner  subsequently  amended 
the  petition  by  proposing  to  withdraw, 
without  prejudice  to  subsequent  refiling. 
the  establishment  of  a  tolerance  for 
fenoxaprop-ethyl  and  its  metabolites  on 
wheat. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought. 

The  data  considered  in  support  of  the 
tolerance  include: 

1.  Plant  and  animal  metabolism 
studies. 

2.  A  rat  oral  median  lethal  dose  (LDm) 
study  with  an  LDso  of  2.357  grams  per 
kilogram  (g/kg)  or  2.357  milligrams  per 
kilogram  (mg/kg). 

3.  A  90-day  rat  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  20 
ppm  (1.0  mg/kg/day). 

4.  A  90-day  dog  feeding  study  with  a 
NOEL  of  16  ppm  (0.4  mg/kg/day). 

5.  A  2-year  dog  feeding  study  with  a 
NOEL  of  15  ppm  (0.37  mg/kg/day)  and  a 
lowest-effect  level  (LEL)  of  75  ppm 
(1.875  mg/kg/day). 

6.  A  rat  teratology  study  writh  a  NOEL 
of  32  mg/kg/day  for  developmental 
effects  and  maternal  toxicity  and  an  LEL 
of  100  mg/kg/day  (highest  dose  tested) 
for  developmental  effects  and  maternal 
toxicity. 

7.  A  rabbit  teratology  study  with  a 
maternal  toxicity  NOEL  of  12.5  mg/kg/ 
day  and  a  maternal  LEL  (decreased 
weight  gain  and  reduced  food 
consumption)  of  50  mg/kg/day,  and  a 
developmental  toxicity  NOEL  of  50  mg/ 
kg/day,  and  a  developmental  toxicity 
LEL  of  200  mg/kg/day  (highest  dose 
tested)  with  an  increased  incidence  of 
rib  anomalies  and  diaphragmatic 
hernias  at  this  dose  level.  Two  rabbit 
teratology  studies  have  been  submitted 
for  this  pesticide.  Both  of  the  studies 
(including  the  one  cited  above,  with 
doses  of  0, 12.5,  50,  and  200  mg/kg)  have 
been  classified  as  supplementary. 


8.  A  two-generation  rat  reproduction 
study  with  a  NOEL  of  5  ppm  (0.25  mg/ 
kg/day). 

9.  A  2-year  dog  chronic  feeding  study 
with  a  NOEL  of  15  ppm  (0.37  mg/kg/ 
day). 

10.  A  rat  oncogenicity  (28  months)/ 
chronic  feeding  (24  months)  study  with 
no  observed  oncogenic  potential  at  any 
dose  up  to  180  ppm  (9.0  mg/kg/day),  the 
highest  dose  tested  and  a  NOEL  for 
chronic  toxicity  at  30  ppm  (1.5  mg/kg/ 
day). 

11.  A  2-year  mouse  oncogenicity  study 
with  no  observed  oncogenic  potential  at 
any  dose  up  to  40  ppm  (6  mg/kg/day), 
the  highest  dose  tested. 

12.  A  negative  in  vitro  human 
lymphocyte  chromosomal  aberration 
mutagenicity  study;  a  negative 
unscheduled  DNA  synthesis  study  with 
HeLa  cells;  a  negative  (both  with  and 
without  S9  activation)  Ames  assay  with 
the  appropriate  strains  of  Salmonella 
typhimurium;  a  negative  (with  and 
without  S9  activation)  DNA  repair  study 
in  Saccharomyces  cerevisiae;  and  a 
negative  mouse  micronucleus  assay. 

Based  on  a  NOEL  of  0.25  mg/kg/day 
in  the  two-generation  rat  reproduction 
study  and  a  hundredfold  safety  factor, 
the  acceptable  daily  intake  (ADI)  has 
been  set  at  0.0025  mg/kg/day  with  a 
maximum  permissible  intake  (MP!)  of 
0.15  mg/day  for  a  60-kg  person.  The 
established  and  proposed  tolerances 
have  a  theoretical  maximum  residue 
contribution  (TMRC)  of  0.000030  mg/kg/ 
day  and  would  utilize  1.2  percent  of  the 
ADI. 

There  are  no  regulatory  actions 
pending  against  the  registration  of  this 
pesticide.  The  nature  of  the  residue  of 
the  pesticide  is  adequately  imderstood 
for  use  on  cotton  and  peanuts,  and  an 
adequate  analytical  method,  gas 
chromatography  with  electron  capture 
detector,  is  available  for  enforcement 
purposes.  There  is  no  expectation  of 
secondary  residues  in  meat.  milk, 
poultry  or  eggs. 

Because  of  the  long  lead-time  from 
establishing  these  tolerances  to 
publication  of  the  enforcement 
methodology  in  the  Pesticide  Analytical 
Manual,  Vol.  II,  the  analytical 
methodology  is  being  made  available  to 
anyone  interested  in  pesticide 
enforcement  when  requested  from: 

William  Crosse,  Chief,  Information 
Services  Branch  (H7502C),  Program 
Management  and  Support  Division. 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20480. 


Office  location  and  telephone  number 
Rm.  223,  CM  #2. 1921  Jefferson  Davis 
Highway,  Ariington,  VA  22202,  (703) 
557-2613. 

Based  on  the  information  and  data 
considered,  the  Agency  concludes  that 
the  tolerances  will  protect  the  public 
health.  Therefore,  the  tolerances  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  su^cient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  90- 
354, 94  Stat.  1164,  5  U.S.C  601-«12).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  on  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  11, 1989. 
Douglas  D.  Campt. 

Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  In  S  180.430.  by  adding  and 
alphabetically  inserting  the  following 
raw  agricultural  commodities,  to  read  as 
follows: 


§  180.430    Fenoxaprop-ethyl;  toterancet 
for  residues. 


Commoditkes 

Pan  pef 
irJkon 

Cottonseed - — — •• 

PftBnirts                                     -    .1 — .. 

005 
005 

Peanut  huHs    

0.05 

IFR  Doc.  89-12322  Filed  5-23-89:  &4S  am] 
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40  CFR  Part  271 
(FnL-3575-«l 

Nortti  Carolina;  Order  To  Commence 
ProccedkigB  To  Determine  WTtettter 
To  Withdraw  Hazardous  Waste 
Program 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice  of  correction  of  hearing 
dates  and  location. 

summary:  This  notice  corrects  the  date 
and  location  previously  published  in  the 
Federal  Register  (54  FR  15940)  on  April 
20, 1989,  for  the  proceedings  to 
determine  whether  to  withdraw  North 
Carolina's  Hazardous  Waste  Program 
Approval. 

DATES:  The  hearing  will  now  be  held  on 
May  31-June  9. 1989.  Starting  time  on 
each  day  will  be  8:30  a.m.,  except  on 
May  31  when  starting  time  will  be  1:00 
p.m. 

ADDRESSES:  The  proceedings  will  be 
held  at  two  different  locations.  On  May 
31  and  June  1. 1989,  the  hearing  will  be 
held  at  the  Jane  S.  McKimmon  Center. 
Comer  of  Western  Boulevard  and 
Gormand  Streets.  Raleigh.  North 
Carolina.  The  hearing  will  be  adjourned 
on  June  2. 1989.  The  hearing  will  resume 
on  June  5-9. 1989.  and  will  be  moved 
from  the  McKimmon  Center  to  the 
Mission  Valley  Inn,  2110  Avent  Ferry 
Road.  Raleigh,  North  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT 

Otis  Johnson.  Jr,  Chief.  Waste  Planning 
Section,  RCRA  Branch.  Region  IV,  at 
404-347-3016. 

Dated:  May  18. 1969. 
Don  Cuinyard. 

Acting  Regional  Administrator. 

|FR  Doc.  89-12559  Filed  5-23-89;  8:45  am| 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 

(Docket  No.  FEMA  6831] 

Suspension  of  Community  EligibUity 

agency:  Federal  Emergency 
Management  Agency. 
ACnON:  Final  rule,  correction. 

summary:  This  rule  corrects  the  Hnal 
rule  published  in  the  Federal  Register, 
Thursday,  April  27. 1989  (54  FR  18108). 
Knox  County  is  erroneously  listed  in  the 
State  of  Georgia.  The  correct  State  for 
Kngx  County  is  Kentucky.  All  records 
sh^ld  be  amended  accordingly. 

FOR  FURTHER  INFORMATION  CONTACT 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717.  Federal  Center  Plaza.  500  C 
Street.  Southwest.  Room  417. 
Washington.  DC  20472. 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  41  U.S.C.  400  et  seq.. 
Reorganization  Plan  No.  3  of  197a  E.0. 12127. 

Harold  T.  DuryM. 

Administrator,  Federal  Insurance 
Administration. 

Issued:  May  IB.  1989. 
|FR  Doc.  89-12433  Filed  5-23-89;  8:45  am] 
atixiNO  cooc  f7i»-ai-ii 


44  CFR  Part  64 
(Docket  No.  FEMA  6832] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
noncompliance  with  the  floodplain 
management  requirements  of  the 
program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  third  date 
("Susp.")  listed  in  the  fourth  column. 


FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas,  Assistant 
Administrator.  O^ice  of  Loss  Reduction. 
Federal  Insurance  Administration.  (202) 
646-2717,  Federal  Center  Plaza,  500  C 
Street  Southwest,  Room  416, 
Washington.  DC  20472. 
SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022).  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128)  unless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  Part  59  et. 
seq.).  Accordingly,  the  communities  will 
be  suspended  on  the  effective  date  in 
the  fourth  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  community.  However,  some  of  these 
communities  may  adopt  and  submit  the 
required  documentation  of  legally 
enforceable  floodplain  management 
measures  after  this  rule  is  published  but 
prior  to  the  actual  suspension  date. 
These  communities  will  not  be 
suspended  and  will  continue  their 
eligibility  for  the  sale  of  insurance.  A 
notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIP 
servicing  contractor. 

In -addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map.  The  date  of  the 
flood  map,  if  one  has  been  published,  is 
indicated  in  the  fifth  column  of  the  table. 
No  direct  Federal  financial  assistance 
(except  assistance  pursuant  to  the 
Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 


for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas.  (Section 
202(a]  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L.  93-234),  as 
amended).  This  prohibition  against 
certain  tj^es  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Administrator  finds  that  notice 
and  public  procedure  under  5  U.S.C. 
553(c)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  6- 
month,  90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  For  the 
same  reasons,  this  final  rule  may  take 
effect  within  less  than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b).  the  Administrator.  Federal 
Insurance  Administration,  FEMA. 
hereby  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
section  2  of  the  Flood  Disaster 
Protection  Act  of  1973.  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncompliance  of  the  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance — floodplains. 

PART  64— {AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et.  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 
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§64^    List  Of  Eligible  Communities. 


Region  III  Minimal 
Convtrsions 


Pennsylvania 

Do 

Do 

Do 

Do 

Do 

Do 

Virginia 

Region  H 

Nem  York 

Do 

Do 


Location 


Region  IV 

North  Carolina 


Region  V 

Michigan 


Do.. 


Region  I  Regular 
Converaions 


Maine 

Do 

Do 

New  Hampstwe.. 

Vermont 

Massachusetts ... 

Do - 

Do 

Do 

Do 


Region  III 

Pennsytaania 

Do 

Do 

Do — 

Do 

Do 


VI 


Texas 

Do.. 


Addison,  township  of,  Somer- 
set County. 

Allegheny,  towrfship  of,  Somer- 
set County. 

Hopewell,  township  of,  Cum- 
t>ertand  County. 

Prompton,  borough  of,  Wayne 
County. 

Tyrone,  township  of,  Adams 
County. 

Union,  township  of,  Bedford 
County. 

WeUersburg,  txxough  of,  Som- 
erset County. 

Louisa  County,  unincorporated 
areas. 


Black  l%ver,  village  of,  Jeffer- 
son County. 

Fowler,  town  of,  St  Lawrence 
County. 

Philadelphia,  town  of,  Jefferson 
County. 


Ekjn   College,    town   of,   Ala- 
mance County. 


Lake,     township     of,     Benzie 

County. 
Wayland,     city     of,     AOegan 

County. 


China,     town    of,     Kermetiec 

County. 
ERoL  town  of,  York  County 


Community 
No. 


Effective  date  authonzation/canceKation  of  sale  of 
flood  insurance  in  community 


Curent 
effectwe 
map  date 


Date  certain 

federal  assistance 

no  tor>Qer  available 

m  special  ftood 

hazard  a.'eas 


Kingfield,    town    o(,    Franklin 

County. 
Newfiekfe,   town  of,   Rocking- 
ham County. 
Newfane,  town  and  village  of. 

Windham  County. 
Aitdover,     town     of,     Essex 

County. 
Dracut    town    of,    Mkjdlesex 

County. 
Needham,    town    of,    Norfolk 

County. 
Weymouth,   town   of,   Norfolk 

County. 
Royalton,    town    of,    Windsor 

County. 

Benner.    township   of.    Centre 

County. 
Curtin,    township    o(.    Centre 

County. 
Hanis,    township    ol.    Centre 

County, 
hluston,    township   o(,    GenIre 

County. 
Liberty,    township    of.    Centre 

County. 
MMhetm,   txirough  of.  Centre 

County. 


Bailey's  Prairie,  Village  of,  Bra- 
zoria County. 

Brazoria,  city  of,  Brazoria 
County. 


422508 
422509 
421581 
420866 
421163 
421352 
422526 
510092 


Jan.  18.  1985, 

1989,  Susp. 
Aug.  4.  1983, 

1989,  Susp 
SepL  8.  1982. 

1989,  Susp. 
June  25,  1975, 

1989,  Susp. 
Apr.  26.  1974, 

1969.  Susp. 
Apr.  29,  1975, 

1989,  Susp. 
Apr.  19.  1984, 

1989,  Susp 
March  1.  1974, 

1989.  Susp. 


Emerg.  Jur>e  1. 

Emerg.  June  1, 
Emerg.  June  1. 

,  Emerg.  June  1, 
Emerg  June  1, 
Emerg.  June  1, 
Emerg.  June  1, 

.  Emerg.  June  1. 


1989.  Reg.  June  1. 
1989.  Reg.  June  1, 
1989.  Reg.  June  1. 
1989,  Reg.  June  1, 
1989.  Reg.  June  1. 
1989.  Reg.  June  1, 
1989,  Reg.  June  1, 
1989.  Reg.  June  1, 


361525  July  8,  1976,  Emerg.  Dec.  19,  1984,  Reg  June  5. 

1989.  Susp. 
360698  Aug.  7,  1976,  Emerg.  Dec.  19,  1984.  Reg.  June  5. 

1989,  Susp. 
360347  June  28,  1977.  Emerg.  Dec.  19.  1984,  Reg.  June  5. 

1989.  Susp. 


370411 

260744 
260030 

230235 
230149 
230058 
330228 
500133 
250076 
250190 
255215 
250257 
500153 

421460 
421462 
420262 
421195 
421196 
420265 

480065 
480066 


March  10.  1988,  Emerg  June  5.  i9o9,  Reg^  Ji;ne  5. 
1989,  Susp. 

July  17.  1974.  Emerg.  June  5.  19S9,  Reg.  June  5. 

1989.  Stsp. 
March  19,  1365,  Eir,erg  June  5,  1989.  Reg.  June  5. 

1989.  Susp. 


Aug.  6.  1975, 

1989,  Susp. 
Nov.  13.  1974 

1989.  Susp. 
Aug.  21.  1975 

1989.  Susp. 
July  26,  1978, 

1989,  Susp. 
July  2,  1975, 

1989,  Susp. 
Feb.  18.  1972. 

198a  Susp. 
May  6.  1974, 

1989.  Susp 
June  25.  1971 

1989.  Susp. 
Dec.  15.  1972 

1989.  Susp. 
July  24.  1975. 

1989,  Susp. 


Emerg.  June  5,  1989,  Reg. 

,  Emerg.  June  5,  1989.  Reg. 

,  Emerg.  June  5,  1989,  Reg. 
Emerg   June  5,  1989,  neg. 

Emerg.  June  5,  1989.  Reg 
Ennerg.  August  1,  1978.  Reg 
Emerg.  July  2.  1980.  Reg 

,  Emerg.  Apr.  13,  1973,  Reg. 
Emerg  Sept.  30,  1380,  Beg 
Emerg   Jan.  16,  1981.  Reg. 


Apr.  7,  1975,  Emerg.  June  5,  1989.  Reg 

1969,  Susp 
Nov.  15,  1974,  Emerg  June  5,  1989   Reg 

1989,  Susp. 
June  6.  1973,  Emerg.  June  5.  1989    B<=g 

1969,  Susp 
Sept  15,  1975.  Emerg  June  5,  1389.  Fleg 

1989,  Susp 
Apr.  13,  1976.  Emerg.  June  5,  1989.  Reg. 

1989,  Susp. 
July  3,  1975,  Emerg.  June  5.  1989.  Reg 

1989.  Susp. 


June  5. 
June  5. 
June  5, 
Jur>e  5, 
June  5, 
June  5. 
June  5. 
June  5. 
June  5. 
Jjne  5. 

June  5, 

I 
June  5.  I 

June  5.  I 

Jufte  5.  ' 

June  5. 

June  5, 


May  28,  1982,  Emerg.  Dec.  15,  1983,  Reg  June  5. 

1989.  Susp. 
July  27.  1973.  Emerg   Dec.  15.  1983.  Reg  June  5. 

1989,  Susp. 


6-1-89  I  June  1. 1969 
6-1-89  !         Do 


6-1-89 
6-1-89 
6-1-89 
6-1-89 
6-1-89 
6-1-89 


Do 
Do 
Do 
Do 
Do. 
Do. 


8-5-89    Junes,  1389 


6-5-89 
6-5-89 

6-5-89 


Do 
Do. 

Do 


6-5-89 

Do 

6-5-89 

Do. 

6-5-89 

Do 

6-5-89 

Do 

6-5-89 

Do 

6-5-89 

Do 

6-5-89 

DO 

6-5-89 

Do 

6-5-89 

Do. 

6-5-89 

Do 

6-5-89 

Do 

6-5-89 

Do 

6-5-69 
6-5-69 
6-5-89 
6-5-89 
6-5-89 
6-5-89 

6-5-89 
6-5-89 


Do 
Do 
Do 
Do 
Do 
Do 

Do 

Do 
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State 


Da.. 
Oa.. 


RagionVIII 

Cotorado , 


R#flioo  X 

Washington 


Massactxisetts ... 

Do 

Mame 

Do 

New  Hampshire.. 
Vermont 

Do 


IH 


Pennsytvania.. 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

t)o 

Do 

bo 

Do 

Do 

Do 

Do 

Marytand 


IV 


Fkxida 

Georgia 

Mississippi.. 
Do 


Ration  V 


Ohio 

Wiscorism.. 
3o 


Location 


Oyster  Creek,  village  c4.  Bra- 
zoria County. 

West  Cotumbia  oty  of,  Bra- 
zoria County. 


Georgetown,    town    of.    Clear 
Creek  County. 


Chelan  County,  unincorporated 
areas. 


Wenham,  town  of,  Essex 
County. 

Worthington,  town  of,  Hamp- 
shire County. 

Owl's  Head,  town  of,  Knox 
County. 

Bristol,  town  of,  Urxx>ln  County .. 

Gilford,     town     of,     Belknap 

County. 
Ptymouth.    town    of,    Windsor 

County. 
Winhall,   town   of.    Bennington 

County. 

Albion,  t>orough  of.  Ene  County. 

Briar  Creek,  township  of.  Co- 
kjmbia  County. 

Cartxxi,  towr>ship  of.  Hunting- 
don County. 

Center,  township  of,  Butler 
County. 

CranesvHIe,  borough  of,  Ene 
Coun'.y. 

Dean,  township  of,  Cambria 
County. 

East  ProviderKe.  township  of, 
Bedford  County 

East  St  Clair,  township  of. 
Bedford  County. 

EkJer.  township  of,  Cambria 
County. 

Elk  Creek,  township  of,  Erie 
County. 

Forward,  township  of,  Butler 
County. 

Lehman,  township  of.  Pike 
County. 

Marianna.  borough  of.  Wash- 
ington County. 

Millville,  t>orough  of.  Columi>ia 
County. 

Snow  Shoe,  township  of. 
Centre  County. 

BrookevHle,  town  of,  Montgom- 
ery County 


ComcTHjmty 
No. 


Orchid,  Town  of,  Indian  River 

120122 

County 

Eatonton,     City     of.     Putnam 

130218 

County. 

luka.     City     of.      Tishomingo 

280266 

County. 

Oktibbeha  County.  Unincorpor- 

280277 

ate  Areas 

Scwto  County.  Unincorporated 

390496 

Areas.. 

Sussex.  Village  of.  Waukesha 

550490 

County 

Montreal.  Oty  of.  Iron  County ..... 

550184 

48255 
480081 

080035 

530015 

250107 
250175 
230075 
230215 
330004 
500151 
500022 

422409 
421548 
421685 
421417 
421356 
421440 
421336 
421337 
422592 
422412 
421419 
421967 
420854 
421545 
421198 
240166 


Effective  date  auttxxization/cancellation  of  sale  of 
fkxxj  insurance  in  community 


June  17,  1975.  Emerg.  Nov.  19,  1976.  Reg.  June  5, 

1969,  Susp. 
July  18.  1973,  Emerg.  Dec.  15,  1983,  Reg.  June  5. 

1989.  Susp. 


Apr.  9.  1974,  Emerg.  June  5,  1989,  Reg.  June  5, 
1989,  Susp 


Jan.  12.  1973,  Emerg.  Feb.  4,  1961.  Rea  June  5. 
1989,  Susp. 


Ju>y  23,  1975,  Emerg.  June  19,  1989,  Reg  June  19, 

1989.  Susp. 
July  23,  1975,  Emerg.  June  19,  1989,  Reg.  June  19, 

1989.  Susp. 
July  30.  1975,  Emerg.  Jur)e  19,  1989,  Reg.  June  19, 

1989,  Susp. 
July  15.  1975,  Emerg.  June  19,  1989.  Reg.  June  19, 

1989,  Susp. 
Aug.  20,  1976.  Emerg.  June  19,  1989,  Reg.  June  19, 

1989,  Smp. 
Nov.  21.  1975,  Emerg.  June  19,  1989.  Reg.  June  19, 

1989.  Susp. 
Sept  10.  1975,  Emerg  June  19.  1989.  Reg.  June  19. 

1989.  Susp. 


July  24.  1975,  Emerg.  June  19, 

1989.  Susp. 
Aug.  8,  1975.  Emerg.  June  19. 

1989,  Susp. 
Dec.  12.  1977,  Emerg.  June  19, 

1989,  Susp. 
Feb.  8,  1977,  Emerg  June  19, 

1989,  Susp. 
Aug.  22,  1975.  Emerg.  June  19, 

1989,  Susp. 
Apr.  25.  1977.  Emerg  June  19, 

1989.  Susp. 
June  17.  1975,  Emerg.  June  19, 

1989,  Susp. 
March  3,  1975,  Emerg.  June  19, 

1989,  Susp. 
Feb.  26,  1976.  Emerg.  June  19, 

1989,  Susp. 
Jan.  20,  1976,  Emerg.  June  19. 

1989,  Susp. 
March  21.  1977.  Emerg.  June 

19,  1989.  Susp. 
Feb.  3,  1976,  Emerg.  June  19, 

1989,  Susp. 
Jan.  21.  1975,  Emerg.  June  19, 

1989,  Susp. 
Sept  6,  1974,  Emerg.  June  19, 

1989,  Susp. 
Nov.  26,  1975,  Emerg.  June  19, 

1989,  Susp. 
Aug.  4,  1976,  Emerg.  June  19. 

1989.  Susp. 


1989.  Reg.  June  19. 
1989,  Reg.  June  19, 
1989.  Reg  June  19. 
1989.  Reg.  June  19, 
1969,  Reg  June  19, 
1989,  Reg  June  19, 
1989.  Reg.  June  19, 
1989.  Reg.  June  19. 
1989,  Reg.  June  19. 
1989,  Reg.  June  19. 
19.  1989.  Reg.  June 
1989,  Reg  June  19, 
1989.  Reg  June  19. 
1989,  Reg.  June  19, 
1989,  Reg.  June  19, 
1989.  Reg  June  19. 


Current 
effective 
map  date 


July  24,  1975,  Emerg.  May  4.  1980,  Reg  June  19, 

1989.  Susp. 
July  3,  1975,  Emerg.  June  19,  1989,  Reg.  July  19. 

1989,  Susp. 
Apr.  4,  1975,  Emerg.  June  19,  1989,  Reg.  June  19, 

1989,  Susp. 
Apr.  23,  1979,  Emerg.  June  19,  1989.  Reg.  June  19, 

1989,  Susp. 


Nov.  20,  1975,  Emerg.  June  19.  1989,  Reg.  June  19, 

1989,  Susp. 
June  24,  1975.  Emerg.  June  19.  1989.  Reg.  June  19. 

1989.  Susp. 
Apr.  3.  1975,  Emerg.  Nov.  4.  1988.  Reg.  June  19, 

1989,  Susp. 


6-5-89 
6-5-89 

6-5-89 

6-5-89 


Date  certain 

federal  assistaf>ce 

rw  tonger  available 

in  special  fkxxl 

hazard  areas 


Do 
Do. 

Do 

Do. 


6-19-89 

June  19,  1989. 

6-19-89 

Do. 

6-19-89 

Do. 

6-19-89 

Do 

6-19-89 

Do. 

6-19-69 

Do 

6-19-89 

Do 

6-19-89 

Do. 

6-19-89 

Do. 

6-19-89 

Do 

6-19-89 

Do 

e 

6-19-89 

Do 

6-19-89 

Do. 

6-19-89 

Do. 

6-19-89 

Do 

6-19-89 

Do 

6-19-89 

Do 

6-19-89 

Do 

6-19-89 

Do. 

6-19-89 

Do 

6-19-89 

Do. 

6-19-89 

Do 

6-19-89 

Do. 

5-4-89 

May  4.  1989. 

6-19-89 

June  19.  1989 

6-19-89 

Do. 

6-19-89 

Do 

6-19-89 

Do. 

6-19-89 

Do. 

11-4-88 

Nov.  4,  1989 
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state 


Region  VIII 


Idaho.. 


Region  V—MMmal 
Conversiona 


Location 


Community 
No. 


Effective  date  authorization/cancellation  of  sale  of 
flood  insurance  in  community 


Michigan.... 
Minnesota . 


Elmore  County,  unincorporated 
areas. 


Crystal     Lake,     township     of. 

Benzie  County. 
WInsted,     city     of,     McLeod 

County. 


160212 

260028 
270661 


Jan.  9,  1960,  Emerg  June  19,  1989,  Reg.  June  19. 
1989,  Susp. 


Aug.  16,  1974,  Emerg.  June  19.  1989.  Reg.  June  19. 

1989,  Susp. 
Jan.  14,  1988.  Emerg.  June  19,  1989.  Reg.  June  19, 

1989,  Susp. 


!        Date  certain 
Current      [  federal  assistance 
effective       no  lor>gef  a»a(iabie 


map  date 


m  special  ftood 
hazard  areas 


6-19-69  I  June  19.  1989 


6-19-69  I         Do 
6-19-89  Do 


Code  for  reading  fourth  column:  Emerg.-Emergency;  Reg-Regular.  Susp.-Suspension 

Harold  T.  Duryee, 

Administrator,  Federal  Insurance 
Administration. 

Issued:  May  18, 1989. 

(FR  Doc.  89-12435  Filed  &-23-89;  8:45  amj 
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Proposed  Rules 


Federal  Register 

Vol.  54.  No.  99 
Wednesday.  May  24.  1969 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persorvs  an 
opportunity  to  participate  in  the  rule 
mailing  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  140 

RIN  3150-A013 

Indemnmcatiofi  of  UcansM*  That 
Manufactura.  Produoa.  Poaaaaa.  or 
Uaa  Radiopharmacautlcala  or 
Radloiaotopaa  for  Madical  Purpoaaa 

agency:  Nuclear  Regulatory 

Commission. 

ACTKMi:  Termination  of  rulemaking 

proceeding. ^ 


auMMARY:  The  Nuclear  Regulatory 
Commission  is  terminating  the 
negotiated  rulemaking  proceeding  on  the 
indemnification  of  radiopharmaceutical 
licensees  required  by  section  19  of  the 
Price-Anderson  Amendments  Act  of 
1988.  Section  19  required  the 
Commission  to  determine,  through  use 
of  a  negotiated  rulemaking  proceeding, 
whether  persons  licensed  by  the 
Commission  or  Agreement  States  for  the 
manufacture,  production,  possession,  or 
use  of  radioisotopes  or 
radiopharmaceuticals  for  medical 
purposes  ("radiopharmaceutical 
licensees")  should  be  indemnified  under 
the  Price-Anderson  Act.  Section  19 
required  the  Convenor  of  the  proceeding 
to  submit  a  recommendation  to  the 
Commission  on  whether  the 
Commission  should  enter  into  indemnity 
agreements  with  radiopharmaceutical 
licensees.  The  Convenor's  report 
recommended  that  the  Commission  not 
extend  Indemnity  under  the  Price- 
Anderson  Act  to  any  class  of 
radiopharmaceutical  licensees. 
AOOmuct:  The  Convenor's  Report  and 
other  documents  pertaining  to  this 
proceeding  may  be  examined  at  the 
NRC's  Public  Document  Room.  2120  L 
Street  NW..  lower  level.  Washington. 
DC.  Single  copies  of  the  Convenor's 
Report  may  be  obtained  from  Francis  X. 
Cameron.  Office  of  the  General  Counsel. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC. 


POM  FURTHER  INFORMATION  CONTACT: 

Francis  X.  Cameron.  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission.  Washington  DC 
20555.  Telephone:  301-492-1623. 
8UPP1EMENTARY  INFORMATION:  On 
August  20. 1988,  the  President  signed 
into  law  the  Price-Anderson 
Amendments  Act  of  1988,  Pub.  L  100- 
408.  Section  19  of  the  Act  requires  the 
Nuclear  Regulatory  Commission  (NRC) 
to  determine  whether  to  enter  into 
indemnity  agreements  with  persons 
licensed  by  the  Commission  or  by  an 
Agreement  State  for  the  manufacture, 
production,  possession,  or  use  of 
radioisotopes  or  radiopharmaceuticals 
for  medical  purposes 
("radiopharmaceutical  hcensees").  For 
the  purpose  of  making  this 
determination,  the  NRC  was  to  conduct 
a  "negotiated  rulemaking"  proceeding. 
Within  thirty  days  after  enactment 
(September  19, 1988],  the  NRC  was 
required  to  designate  a  Convenor  from  a 
list  of  individuals  reconunended  by  the 
Administrative  Conference  of  the  United 
States  (ACUS)  to  conduct  the 
"negotiated  rulemaking".  Within  seven 
months  after  enactment  (March  20. 
1989).  the  Convenor  was  to  submit  a 
recommendation  to  the  Conunission  on 
whether  the  Commission  should  enter 
into  indemnity  agreements  with 
radiopharmaceutical  licensees.  Section 
19  provides  that  if  the  Convenor 
recommended  that  the  Commission 
indemnify  any  of  these  licensees,  the 
Convenor  must  also  submit  to  the 
Commission  a  draft  proposed  rule 
setting  forth  the  terms  and  conditions  of 
such  indemnity  agreements  and  the 
procedures  for  their  execution.  Further, 
if  the  Convenor  recommended  that 
indenmity  be  provided,  the  Commission 
is  required  to  publish  the 
recommendations  as  a  notice  of 
proposed  rulemaking.  However,  section 
19  does  not  contain  any  explicit 
provisions  for  the  circumstance  where 
the  Convenor  recommends  that  the 
Commission  not  extend  indemnity  under 
the  Price-Anderson  Act. 

The  Commission  initiated  the 
negotiated  rulemaking  proceeding  on 
October  14. 1988,  with  the  publication  of 
a  notice  in  the  Federal  Renter  inviting 
potentially  affected  parties  to 
participate  in  the  rulemaking  proceeding 
and  designating  Howard  S.  Bellman  as 
the  Convenor  for  the  proceeding  (53  FR 
40233). 


The  first  session  of  the  negotiated 
rulemaking  proceeding  was  held  on 
November  14, 1988.  The  National 
Association  of  Nuclear  Pharmacies 
(NANP).  represented  by  the  firm  of 
Baker  &  Hostetler.  and  a  group  of 
radiopharmaceutical  manufacturers 
(Mallinckrodt.  duPont.  Hoffman  La 
Roche),  represented  by  the  firm  of  Ross 
&  Smi^.  expressed  an  interest  in 
participating.  These  groups,  as  well  as 
the  NRC  staff,  filed  the  initial  position 
statement  required  by  the  Commission 
of  any  person  or  group  that  desired  to 
participate  in  the  proceeding.  These 
groups  were  later  designated  as 
participants  in  the  proceeding  by  the 
Convenor.  The  first  session  of  the 
proceeding  was  devoted  principally  to  a 
discussion  of  the  initial  position 
statements  submitted  by  the 
participants  in  the  proceeding. 

Th  next  session  of  the  proceeding  was 
held  on  December  5  and  6. 1988.  and 
was  devoted  to  testimony  and  cross- 
examination  on  the  issue  of  the 
adequacy  of  insurance  for 
radiopharmaceutical  licensees. 
The  remaining  sessions  of  the 
proceeding  (December  19  and  20. 1988; 
January  10  and  11, 1989;  February  9  and 
10. 1989)  were  devoted  to  attempts  to 
reach  consensus  on  a  draft  text  of  a 
proposed  rule  for  the  indemnification  of 
radiopharmaceutical  licensees.  To  the 
extent  that  consensus  was  reached  on  a 
regulatory  text,  the  Convenor  would  use 
that  consensus  text  if  he  recommended 
that  indemnity  be  provided  to  one  or 
more  classes  of  radiopharmaceutical 
licensees.  The  participants  agreed  that 
the  attempts  to  develop  a  consensus  on 
a  draft  text  would  not  prejudice  the 
position  of  any  participant  in  the 
proceeding  on  the  ultimate  issue  of  the 
need  for  indemnification. 

Convenor's  Reconunendation 

The  Convenor  has  determined  and 
recommended  that  the  NRC  not  extend 
Price-Anderson  indemnification  to 
radiopharmaceutical  licensees.  This 
recommendation  was  based  on  the  fact 
that  indemnification  would  not  be 
uniformly  extended  to  the 
radiopharmaceutical  licensees 
represented  in  the  proceeding  because 
of  the  varying  amounts  of  naturally 
occurring  and  accelerator-produced 
radioactive  material  ("NARM")  in  the 
possession  of  these  licensees.  Most,  if 
not  all.  of  the  radiopharmaceutical 
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licensee  facilities  contain  inventories 
that  include  both  licensed  byproduct 
material  and  NARM,  which  is  not 
licensed  by  the  Commission.  Therefore, 
any  damage  resulting  from  the  release  of 
radioactive  material  from  these  facilities 
may  have  been  caused  by  NARM — a 
radioactive  material  over  which  the 
Commission  does  not  exercise 
jurisdiction.  It  was  the  NRC  negotiator's 
position  during  the  proceeding  that  the 
NRC  authority  to  indemnify 
radiopharmeceutical  licensees  reaches 
only  byproduct  materials  for  medical 
purposes  and  that  the  NRC  "has  no 
licensing  or  other  regulatory  jurisdiction 
over  NARM  for  medical  use".  Therefore, 
damage  solely  caused  by  releases  of 
NARM  cannot  be  covered  by  indemnity 
agreements  between  licensees  and  the 
NRC.  As  noted  by  the  Convenor— 

NANP  and  the  Manufacturers  do  not 
contradict  the  basic  conclusion  that  current 
law  and  policy  do  not  extend  to  NARM. 
Rather,  they  urge  that  there  is  an  issue  of 
causation  that  must  be  resolved  when  a  claim 
is  based  upon  a  release  from  a  facility  where 
NARM  have  been  present.  That  is,  they  do 
not  see  this  matter  as  an  obstacle  to  the 
indemnification  which  they  seek  for  non- 
NARM  releases,  except  in  terms  of  proof  and 
evidence. 

In  the  process  of  attempting  to 
achieve  consensus  on  a  proposed  rule, 
NANP  and  NRC  agreed  to  conditions  for 
presuming  that  damages  resulting  from  a 
nuclear  incident  at  a  given  location  were 
caused  by  byproduct  material  in 
situations  where  a  mixed  inventory  of 
byproduct  material  and  NARM  existed 
at  the  location.  The  conditions  were 
such  that  when  the  risk  of  causation 
from  all  medical  uselradioactive 
materials  at  a  location  was  evaluated, 
the  relative  risk  of  causation  from  the 
byproduct  material  equalled  or 
exceeded  95  percent  at  all  relevant 
times.  It  was  believed  that  under  such 
conditions  it  would  be  sound  as  a 
scientific  and  legal  matter  to  presume 
that  the  byproduct  inventory  was  the 
cause  of  any  damage.  Under  this 
presumption,  the  nuclear  pharmacies 
represented  by  NANT  could  continue  to 
operate  as  they  are  currendy  operating 
and  maintain  such  risk  percentages. 

However,  the  manufacturers  reported 
that  both  their  manufacturing  facilities 
and  their  pharmacies  could  not  operate 
with  such  a  limitation  and  asserted  that 
a  51  percent  byproduct  risk  presumption 
would  be  required  to  cover  a  substantial 
niunber  of  their  facilities  of  both  types. 
As  noted  by  the  Convenor,  a  51  percent 
presumption  woidd  not  meet  rigorous 
scientific  standards  or  the  legal  concept 
that  a  presumption  should  more-than- 
likely  approximate  actuality. 


In  the  Convenor's  view,  the  dispute 
over  the  NARM  presimiption  is  critical. 
Even  if  one  concludes  that  government 
indemnification  should  be  provided, 
given  the  inadequacy  of  private 
alternatives  for  liability  coverage — 

it  is  still  the  case  that  indemnification  would 
only  be  provided  to  some  pharmacies  and  no 
manufacturers  unless  the  NARM  presumption 
is  adjusted  for  the  inappropriate  purpose  of 
being  more  inclusive. 

Therefore,  the  extension  of  indemnity 
coverage  to  only  certain  nuclear 
pharmacies  would  not  be  based  on  the 
inabiUty  of  those  firms  to  obtain 
conunercial  liabiUty  insurance  or 
because  only  those  firms  contributed 
significantly  to  the  practice  of  nuclear 
medicine.  "The  Convenor  would  not 
favor  coverage  for  only  some 
pharmacies  and  no  manufacturers, 
because  no  broad  poUcy  based  upon 
national  health  or  the  protection  of 
future  plaintiffs  would  be  implemented 
by  such  coverage. 

Based  on  the  Convenor's 
recommendation  not  to  extend 
indemnity  coverage  to 
radiopharmaceutical  licensees,  which 
the  conunission  finds  persuasive,  the 
Conunission  is  terminating  the  Section 
19  rulemaking  proceeding. 

Dated  at  Rockville.  MD  this  17th  day  of 
May.  1989. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Chilk. 
Secretary  of  the  Commission. 
(FR  Doc.  89-12366  Filed  5-23-89;  8:43  am] 

BILUNO  CODE  7S90-01-«i 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  8»-AGL-a] 

Proposed  Alteration  of  VOR  Federal 
Airways 

agency:  Federal  Aviation 

AdministraUon  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  descriptions  of  several  Federal 
Airways  located  in  the  northeast  portion 
of  the  United  States  which  lead  into  and 
around  the  Toronto,  Ontario,  Canada, 
metropolitan  area.  These  airway 
changes  are  the  result  of  an  agreement 
between  the  United  States  and  Canada 
to  interface  with  traffic  flow  reversal 
plans  into  and  out  of  Canadian  airspace 
surrounding  Toronto  International 
Airport.  The  Cleveland  air  route  traffic 
control  center's  (ARTCC)  airspace 


containing  the  arrival/departure  routes 
to  Toronto.  Canada,  is  being  readjusted 
to  alleviate  congestion/compression  of 
air  traffic  in  that  area.  This  action  would 
improve  traffic  flow  in  the  area  and 
reduce  controller  workload. 

DATES:  Comments  must  be  received  on 
or  before  July  7. 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager.  Air 
Traffic  Division,  AGL-500.  Docket  No. 
89-AGL-8,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jesse  B.  Bogan.  Jr.,  Airspace  Branch 
(ATO-240).  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service.  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-9253. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
AGL-8."  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
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comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230.  800  Independence 
Avenue.  SW..  Washington.  DC  20591.  or 
by  caUing  (202)  287-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describe  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
realign  VOR  Federal  Airways  W-37,  V- 
176.  V-216.  V-276.  V-320.  V-443.  and  V- 
622.  In  an  agreement  between  the  United 
States  and  Canada,  airways  leading  into 
and  around  the  Toronto.  Ontario, 
Canada,  metropolitan  area  are  being 
realigned,  established  or  deleted  to 
allow  for  improved  traffic  flow  into  the 
area.  These  changes  are  also  necessary 
to  accommodate  requirements 
developed  by  Transport  Canada  as  part 
of  their  efforts  to  meet  expanded  traffic 
growth  in  the  Toronto.  Canada,  area. 
Cleveland  ARTCC  and  Toronto  Area 
Control  Center  have  been  engaged  in  an 
ongoing  effort  to  maximize  safety  by 
adjusting  arrival  and  departure  routes 
into  and  out  of  the  Toronto  metropolitan 
area.  The  adjustments  of  these  routes 
are  designed  to  alleviate  congestion/ 
compression  of  air  traffic  and  to  provide 
for  optimum  use  of  the  airspace.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3. 

1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  A  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 


that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  VOR  Federal 
Airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71-DESIQNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
COHTROLLED  AIRSPACE  AND 
REPORTINQ  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1989):  14 
CFR  11.69. 

971.123    [Amended] 

2.  Section  71.123  is  amended  as 
follows: 

V-37    [Amended] 

By  removing  the  words  "to  Ash,  ON. 
Canada."  and  substituting  the  words  "INT 
Erie  010*T(016"M)  and  Toronto.  ON,  Canada. 
210*T(219'M)  radials;  to  Toronto." 

V-176    [Amended] 

By  removing  the  words  ",  excluding  the 
portion  within  Canada."  and  substituting  the 
words  ".  From  Aylmer,  ON,  Canada;  via  INT 
Aylmer  0«)'T(068*M)  and  Oshawa,  ON, 
Canada.  NDB  220*T(230"M)  radials:  to 
Ostiawa.  The  airspace  within  Canada  is 
excluded." 

V-216    [Amended] 

By  removing  the  words  "Kleinburg.  ON, 
Canada."  and  substituting  the  words  "INT 
Peck  0e4*T(091"M)  and  Toronto,  ON,  Canada, 
248''T(257°M)  radials:  to  Toronto." 

V-276    [Revised] 

From  Erie,  PA;  via  Franklin,  PA:  Clarion, 
PA;  Tyrone.  PA;  INT  Tyrone  096'T(103"M) 
and  Ravine,  PA.  279*T(290*M)  radials: 
Ravine:  Yardley,  PA:  Robbinsville,  NJ:  INT 
Robbinsville  112*T(122*M)  and  Coyle.  NJ. 
090*T(100"M)  radials. 

V-320    [Amended] 

By  removing  the  words  "to  Toronto.  ON, 
Canada."  and  substituting  the  words  "INT 
Peck  072T(079'M)  and  Toronto,  ON,  Canada, 
276T(285'M)  radials:  to  Toronto." 

V-443    [Amended] 

By  removing  the  word  "Aylmer."  and 
substituting  the  words  "Aylmer:  INT  Aylmer 


051°T(059°M)  and  Toronto,  ON.  Canada. 
210'T(219*M)  radials;  to  Toronto." 

V-S22   [Amended] 

By  removing  the  words  "to  Dunkirk,  NY." 
and  substituting  the  words  "Dunkirk,  NY:  INT 
Dunkirk  356*T{003*M)  and  Toronto,  ON, 
Canada,  151*T(ieO'M)  radials;  to  Toronto. 
The  airspace  within  Canada  is  excluded." 

Issued  in  Washington,  DC  on  May  16, 1989. 

Harold  W.  B9tket, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
[FR  Doc.  89-12428  Filed  5-23-89:  8:45  am) 
BILUNQ  CODE  4t10-1».«l 


14  CFR  Part  71 

[Airspace  Docket  Na  88-AGL-2S] 

Proposed  Alteration  of  VOR  Federal 
Airways;  Illinois 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  descriptions  of  several  airways 
located  in  the  Chicago  metropolitan 
area.  These  changes  would  improve  the 
flow  of  traffic  in  the  Chicago,  IL,  area 
and  provide  air  traffic  controllers  with 
additipnal  fiexibihty  for  maneuvering 
traffic  to  reduce  arrival /departure 
delays.  This  action  would  reduce 
controller  coordination  and  expedite 
traffic  How. 

DATES:  Comments  must  be  received  on 
or  before  July  3, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AGL-500,  Docket  No. 
88-AGL-25,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue.  Des  Plaines.  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel.  Room  916, 600  Independence 
Avenue,  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT. 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9250. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  tliis  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  propostd.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self7addre88ed. 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
AGL-25."  The  postcard  will  be  date/ 
time  stamped  and  retiimed  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 


Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue  SW.,  Washington,  DC  20591,  or 
by  caUing  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
realign  VOR  Federal  Airways  V-24,  V- 
97,  V-100.  V-217  and  V-228  located  in 
the  vicinity  of  the  Chicago  O'Hare.  IL. 
Airport.  These  airway  changes  would 
improve  the  northwest  arrivals  because 
of  one  way  flow  to  the  terminal  area  and 
provide  holding  fixes  for  arrivals.  In 


addition,  departure  traffic  delays  would 
be  reduced.  This  action  reduces 
controller  coordination  and  improves 
the  fiotv  of  traffic.  Section  71.123  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  Handbook  7400.6E 
dated  January  3. 1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Fiexibihty  Act. 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal  airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFR  11.69. 

§71.123    [Amended] 

2.  Section  71.123  is  amended  as 
follows: 

V-24    [Amended] 

By  removing  the  words  "INT  Janesville  112° 
and  Northbrook,  IL,  290°  radials;"  and 
substituting  the  words  "INT  Janesville 
112*T{109°M)  and  Northbrook.  IL 
291°T(289°M)  radials:" 

V-97    [Amended] 

By  removing  the  words  "From  INT 
Northbrook,  IL,  290°  and  Janesville.  WI,  112° 
radials,"  and  substituting  the  words  "From 
INT  Northbrook.  IL,  291'T(289°M)  and 
Janesville,  WI,  112°T(109°M)  radials:" 


V-100    [Amended] 

By  removing  the  words  "INT  Rockfard  074" 
and  Janesville,  WI,  112°  radials;  INT 
Janesville  112°  and  Northbrook.  IL  290° 
radials;"  and  substituting  the  words  "INT 
Rockford  074*T(073*M)  and  Northbrook.  IL, 
291°T(289*M]  radials;" 

V-217    [Amended] 

By  removing  the  words  "From  INT  Chicago 
OHare,  IL  316'/Joliet.  IL,  360°  and 
Northbrook,  IL  290°  radials:  INT  Chicago 
O'Hare  316°  and  Badger.  WI.  193°  radials:" 
and  substituting  the  words  "From  INT 
Janesville,  WI,  112*T(109°M)  and  Bad<5er.  WI. 
192°T(190°M)  radials:" 

V-228    [Amended] 

By  removing  the  words  "INT  Madison  138* 
and  Chicago  O'Hare.  IL  316°  radials;  INT 
Chicago  O'Hare  316°  and  Northbrook.  IL  290* 
radials:"  and  substituting  the  words  "INT 
Madison  141°T(138°M)  and  Northbrook,  IL 
291°T{289°M)  radials:" 

Issued  in  Washington,  DC.  on  May  11. 1989. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
|FR  Doc.  89-12429  Filed  5-23-89;  8:45  am] 
BIUJNG  COOE  4S10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  8S-AGL-9] 

Proposed  Alteration  of  VOR  Federal 
Airway;  Illinois 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
the  description  of  Federal  Airway  V-24 
located  in  the  state  of  Illinois.  This 
airway  is  being  extended  from  the 
Chicago  Metropolitcm  area  to 
Indianapolis  to  simpHfy  routing. 
DATE:  Comments  must  be  received  on  or 
before  July  7. 1989. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager.  Air 
Traffic  Division.  AGL-500,  Docket  No. 
89-AGL-9,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  EL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jesse  B.  Bogan,  Jr.,  Airspace  Branch 
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(ATO-240).  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone:  (202) 
287-9253. 
•WfLEMINTARY  INPOmNATION. 

ComnMOts  Invited 

Interested  parties  are  invited  to 

Earticipate  in  this  proposed  rulemaking 
y  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  speciflcally  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Conunentera  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Conraients  to  Airspace  Docket  No.  89- 
AGL-9."  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvaUabilltyofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center.  APA-230. 800  Independence 
Avenue  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 


alter  the  description  of  VOR  Federal 
Airway  V-24  located  in  the  state  of 
Illinois.  This  airway  is  being  extended 
from  the  Chicago  Metropolitan  area  to 
Indianapolis  to  simplify  routing.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3, 
1989. 

The  F.^A  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent.  It, 
therefore — (l)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PAFTT  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFR  11.69. 

§71.123    [Amended] 

2.  Section  71.123  is  amended  as 
follows: 

V-24    (Amended] 

By  adding  to  the  end  of  the  description  of 
words  "From  Peotone,  IL;  INT  Peotone 
152  ^(150  'M)  and  Indianapolis.  IN, 
312  "1(311  *M)  radials:  to  Indianapolis." 

Issued  in  Washington.  DC  on  May  16. 1989. 
Harold  W.  Becker. 

Manager,  Airspace — Rules  and  Aemnautical 
Information  Division. 
(FR  Doc.  89-12430  Filed  5-23-89:  8:45  am) 

•ILUNa  COOE  MIO-IS-H 


14  CFR  Part  71 

[Airspace  Docket  rto.  88-AEA-14] 

Proposed  Altaratlon  of  VOR  Federal 
Airway  V-519;  West  Virginia 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  description  of  Federal  Airway  V-519 
located  in  the  vicinity  of  Bluefield  and 
Beckley,  WV.  The  increased  use  of  the 
airspace  between  Bluefield  and  Beckley, 
WV,  by  Indianapolis  Air  Route  Traffic 
Control  Center  (ARTCC)  has  created  the 
need  for  an  airway  between  Bluefield 
and  Beckley,  WV.  This  action  would 
increase  air  safety,  improve  fiight 
planning,  and  reduce  controller 
workload. 

DATES:  Comments  must  be  received  on 
or  before  July  7, 1989. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AEA-500,  Docket  No. 
88-AEA-14,  Federal  Aviation 
Administration,  JFK  International 
Airport,  The  Fitzgerald  Federal  Building, 
Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT. 
Jesse  B.  Began,  Jr.,  Airspace  Branch 
(ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-9253. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Conunents  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 


identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
conmients  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
AEA-14."  The  postcard  will  be  date/ 
time  stamped  and.  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
conunents  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Conununications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
A\iation  Regulations  (14  CFR  Part  71)  to 
alter  the  description  of  VOR  Federal 
Airway  V-519  located  in  the  vicinity  of 
West  Virginia.  Controlled  airspace  is 
necessary  between  Bluefield  and 
Beckley,  WV,  due  to  the  increase  of  air 
traffic  in  that  area.  The  establishment  of 
controlled  airspace  in  that  area  would 
also  provide  Indianapolis  ARTCC  with 
additional  controlled  airspace  thereby 
increasing  air  safety,  improving  traffic 
flow  in  that  area,  and  reducing 
controller  workload.  Therefore,  we 
propose  to  extend  V-519  to  include 
controlled  airspace  between  Bluefield 
and  Beckley,  WV.  Section  71.123  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  Handbook  7400.6E 
dated  January  3, 1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 


established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
PoUcies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 


PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authorit>-:  49  U.S.C.  1348(a).  1354(a),  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983);  14 
CFR  11.69. 

§  71.123    [Amended] 

1.  Section  71.123  is  amended  as 
follows: 

V-519    (Revised) 

From  Knoxville.  TN;  via  INT  Knoxville 
0.50°T(053°M)  and  Glade  Spring.  VA, 
246°T(248°M)  radials:  Glade  Spring;  Bluefield. 
WV;  to  Beckley.  WV. 

Issued  in  Washington,  DC.  on  May  16, 1989. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

[PR  Doc.  89-12427  Filed  5-23-89;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  942 
[Docket  No.  90239-9121] 
RIN  0648-AB50 

Cordell  Bank  National  Marine 
Sanctuary 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM). 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  Commerce 
(DOC). 

ACTION:  Notice  of  proposed  rule. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  is  today 
proposing  to  amend  the  regulations 
published  today  in  the  Federal  Register 
implementing  the  designation  of  an  area 
of  marine  waters  encompassing  397.05 
square  nautical  miles  surrounding 
Cordell  Bank,  which  is  located 
approximately  50  nautical  miles  west- 
northwest  of  San  Francisco.  California, 
as  the  Cordell  Bank  National  Marine 
Sanctuary,  and  regulating  activities  in 
the  Sanctuary.  The  amendment 
proposed  today  would  extend  the 
regulatory  ban  on  all  oil  and  gas 

•  activities  on  Cordell  Bank  and  in  any  of 
the  area  within  the  50-fathom  isobath 
surrounding  the  Bank  (i.e.,  together,  the 
core  area  of  the  Sanctuary,  consisting  of 
approximately  18.14  square  nautical 
miles)  to  the  entire  Sanctuary.  This 
amendment  was  suggested  in  comments 
received  in  response  to  the  notice  of 
proposed  rulemaking  (52  FR  32563.  Aug. 
28. 1987)  for  the  final  rule  issued  today. 
It  was  not  adopted  in  that  final  rule 
because  the  notice  of  proposed 
rulemaking  and  the  Draft  Environmental 
Impact  Statement/Management  Plan 
(DEIS/MP)  did  not  consider  such  a  ban. 
Further,  a  regulatory  prohibition  of  this 
magnitude  should  not  be  imposed 
without  assessing  the  protection  to 
Sanctuary  resources  given  their  special 
environmental  sensitivity  that  would  be 
afforded  by  such  a  prohibition  and  the 
effect  of  such  a  prohibition  on  this 
nation's  domestic  energy  reserve 
potential  and  on  potential  lease 
revenues  to  the  Treasury  of  the  United 
Slates,  and  without  all  interested 
persons  having  notice  and  an 
opportunity  to  comment.  The  purpose  of 

•  this  notice  is  to  invite  public  comments 
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on  the  merits  of  expanding  the 
regulatory  prohibition  on  oil  and  gas 
activities  in  the  core  area  to  the  entire 
Sanctuary.  Conunenters  are  particularly 
requested  to  address  the  effects  of 
seismic  exploration  activities,  oil 
discharges  from  accidental  spills  vtrhich 
could  arise  as  a  result  of  exploration, 
development,  and  production  activities, 
and  on-site  discharges  or  drill  cuttings 
and  drilling  muds  on  Sanctuary 
resources  and  special  protection  needs 
in  light  of  the  Sanctuary's  special 
environmental  sensitivity.  Conunenters 
are  also  particularly  requested  to 
address  the  effect  of  a  prohibition  for 
the  entire  Sanctuary  on  domestic  energy 
reserve  potentials  and  potential  lease 
revenues  to  the  United  States  Treasury. 
DATE  Comments  are  invited  and  will  be 
considered  if  received  by  July  24. 1989. 
ADom—.  Send  comments  to  Joseph  A. 
Uravitch,  Chief,  Marine  and  Estuarine 
Management  Division.  OCRM.  NOS. 
NOAA.  1825  Connecticut  Avenue,  I^fW.. 
Washington,  DC  20235.  Copies  of  the 
Final  Environmental  Impact  Statement 
and  Management  Plan  (FEIS/MP)  for  the 
designation  and  final  regulations 
published  today  are  available  upon 
request  from  OCRM.  A  supplement  to 
the  FHS/MP  is  being  prepared  to  cover 
the  amendment  being  proposed  today 
and  will  be  issued  in  draft  for  public  and 
other  comments  required  by  40  CFR 
1503.1.  The  availability  of  the  draft  and 
final  supplement  will  be  announced  in 
the  Federal  Register. 
FOR  mimim  mpomiATiON  contact: 
Joseph  A.  Uravitch,  202/673-5122. 
SUPFtEMlNTARY  iNroilMATlON:  Today 
NOAA  published  a  notice  in  the  Federal 
Register  under  the  authority  of  title  III  of 
the  Marine  Protection,  Research,  and 
Sanctuaries  Act  (hereinafter  "Act")  (16 
U.S.C.  1431  et  seq.)  designating  a  397.05 
square  nautical  mile  area  of  marine 
waters  surrounding  Cordell  Bank,  which 
is  located  approximately  50  nautical 
miles  west-northwest  of  San  Francisco, 
California,  as  the  Cordell  Bank  National 
Marine  Sanctuary,  and  setting  forth 
regulations  implementing  that 
designation  and  regulating  activities  in 
the  Sanctuary.  Pursuant  to  section 
304(b]  of  the  Act  (16  U.S.C.  1434). 
Congress  has  45  days  of  continuous 
session  beginning  today  to  review  the 
designation  and  regulations  before  they 
take  effect.  After  45  days,  the 
designation  and  regulations 
automatically  become  final  and  take 
effect  unless  the  designation  of  any  of 
its  terms  is  disapproved  by  Congress 
through  enactment  of  a  joint  resolution. 
The  regulations  published  today,  upon 
taking  effect  would,  among  other  things, 
ban  all  oil  and  gas  activities  on  Cordell 
Bank  and  in  the  area  %vithin  the  50- 
fathom  isobath  surrounding  the  Bank 


[i.e..  together,  the  core  area  of  the 
Sanctuary,  consisting  of  approximately 
18.14  square  nautical  miles).  As 
discussed  in  the  notice  of  final  rule, 
imposition  of  this  prohibition  was 
justified  even  though  not  proposed  in  the 
notice  of  proposed  rule  making  (52  FR 
32563,  Aug.  28. 1987)  given  the  special 
environmental  sensitivity  of  the  core 
area  and  the  fact  that  this  prohibition 
was  considered  in  the  DEIS/MP.  upon 
which  public  comment  was  solicited  and 
received.  As  noted  in  the  DEIS/MP.  the 
United  States  Department  of  the 
Interior's  Outer  Continental  Shelf  (OCS) 
Oil  and  Gas  5-Year  Leasing  Plan,  in 
recognition  of  the  unlikelihood  of  the 
presence  of  viable  oil  and  gas  reserves 
in  the  core  area  and  the  core  area's 
special  environmental  sensitivity,  has 
already  excluded  the  core  area  from 
being  offered  for  lease.  While  the  S-year 
plan  expires  in  February  1992.  it  is 
unlikely  that  the  core  area  ever  would 
be  offered  for  lease. 

Cordell  Bank  and  its  surrounding 
waters,  because  of  a  rare  combination  of 
oceanic  conditions  and  undersea 
topography,  provide  a  highly  productive 
marine  environment  in  a  discrete,  well 
defined  area.  Cordell  Bank  provides  a 
habitat  for  some  twelve  endangered  and 
two  threatened  species,  as  well  as  a 
variety  of  rare  species.  The  prevailing 
California  Current  Hows  southward 
along  the  coast,  while  the  upwelling  of 
nutrient-rich  bottom  waters  brings 
nutrients  and  stimulates  the  growth  of 
planktonic  organisms.  These  nutrients 
support  the  entire  food  chain  from  small 
crustaceans  to  fish,  marine  mammals 
and  seabirds  that  form  the  exceptionally 
vigorous,  ecological  community 
flourishing  at  Cordell  Bank.  The  area  is 
designated  as  a  National  Marine 
Sanctuary  for  the  purpose  of  protecting 
and  conserving  the  area  and  ensuring 
the  continued  availability  of  the 
ecological,  research,  educational, 
aesthetic,  and  recreational  resources 
therein.  In  addition,  historical  or  cultural 
resources  may  be  present  within  the 
Cordell  Bank  area  and  its  designation  as 
a  Sanctuary  protects  these  resources  as 
well. 

Hydrocarbon  exploration, 
development  and  production  possibly 
could  threaten  Sanctuary  resources 
(impacts  from  seismic  exploration,  oil 
discharges  from  accidental  spills 
including  well  blow-outs,  and  on-site 
discharges  of  drill  cuttings  and  drilling 
muds).  The  baseline  characteristics  of 
the  Sanctuary  and  the  threats  and 
expected  impacts  from  oil  and  gas 
activities  are  discussed  in  detail  in  the 
FEIS/MP  (Vol.  I.  pp.  81-91). 

The  Sanctuary  is  of  special 
environmental  sensitivity.  While  the 
probability  of  a  significant  oil  spill 
occurring  as  a  result  of  exploration. 


development  or  production  is  small, 
should  such  a  spill  occur,  sensitive 
resources  could  be  seriously  damaged. 
The  probability  of  serious  damage  is 
increased  with  respect  to  the  Sanctuary 
because  seas  over  six  feet  are  typically 
the  case  in  the  area  of  the  Sanctuary. 
Mechanical  cleanup  equipment  for  oil 
spills  is  typically  inoperable  in  seas  over 
six  feet  Further,  the  use  of  chemical  oil 
dispersants  in  an  area  of  special 
environmental  sensitivity  may  be 
contraindicated  due  to  their  toxicity  to 
marine  life. 

Drilling  muds  consist  of  natwally 
occurring  minerals  such  as  barite, 
simple  chemicals  such  as  sodium 
hydroxide  and  potassium  chloride,  and 
complex  organic  compounds  such  as 
lignosulfonates  and  formaldehydes.  The 
United  States  Department  of  the  Interior 
forbids  the  discharge  of  drilling  muds 
containing  toxic  substances  into  marine 
waters.  Further,  the  Department  of  the 
Interior  can  also  prohibit  the  discharge 
of  any  drilling  muds. 

Fluids  and  the  lighter  elements  in 
drilling  discharges  are  rapidly  dispersed 
in  the  water  column.  The  heavier 
elements,  over  90  percent  of  the 
discharged  materials,  settle  to  the 
bottom,  usually  in  a  plume  extending  in 
the  direction  of  prevailing  bottom 
currents. 

While  the  on-site  discharge  of  drill 
cuttings  and  drilling  muds  can  adversely 
affect  benthic  biota,  the  magnitude  of 
such  impact  is  open  to  scientific  debate. 
In  1983.  the  Marine  Board  of  the 
National  Research  Council  conducted  a 
study  of  drilling  discharges.  The  study 
recognized  that  drilling  discharges  had 
an  adverse  impact  on  the  benthic 
environment  in  the  immediate  area  of 
the  discharge  but  concluded  that  these 
discharges  presented  only  a  minimal 
risk  to  the  marine  environment 
(National  Research  Council.  Marine 
Board,  1983).  However,  more  recent  by 
the  United  States  Environmental 
Protection  Agency  has  shown  significant 
adverse  benthic  impacts  fi^m  platform 
discharges  up  to  two  miles  from  drilling 
sites  (EPA  440/4-85/002,  Aug.  1985). 
Thus,  more  than  a  minimal  risk  may  be 
presented. 

The  potential  impacts  on  marine 
organisms  resulting  from  the  discharge 
of  drilling  muds  and  cuttings  are:  (1) 
Decreased  primary  production  caused 
by  increased  turbidity  which  reduces 
light  levels;  (2)  interference  with  filter 
feeding  caused  by  high  particulate 
loads;  (3)  burial  of  benthic  communities; 
and  (4)  injury  resulting  from  the  acute  or 
chronic  toxic  effects  of  drilling  mud 
constituents.  Commenters  are 
specifically  requested  to  present 
technical  evidence  on  the  above. 


Because  a  great  majority  of 
commentators  on  the  proposed  rule  and 
on  the  DEIS/MP  recommended  adoption 
of  a  regulation  prohibiting  all 
hydrocarbon  exploration  and 
development  activities  within  the 
Sanctuary  and  comments  received  from 
members  of  the  public  and  the  United 
States  Environmental  Protection  Agency 
in  response  to  the  publication  of  the 
FEIS/MP  also  recommended  that  oil  and 
gas  activities  be  banned  throughout  the 
Sanctuary.  NOAA.  in  light  of  the  special 
environmental  sensitivity  of  the 
Sanctuary,  is  initiating  this  rule  making 
to  consider  expanding  the  ban  on  oil 
and  gas  activities  in  the  core  area  to  the 
entire  Sanctuary.  Initiating  a  rule 
making  considering  expanded  the  ban  to 
the  entire  Sanctuary  was  chbsen  over 
taking  regulatory  action  in  the  notice  of 
final  rule  designating  the  Sanctuary  and 
promulgating  the  implementing 
regulations,  because  the  notice 
proposing  the  designation  and 
implementing  regulations  and  the  DEIS/ 
MP  did  not  consider  such  a  ban.  A 
regulatory  prohibition  of  this  magnitude 
should  not  be  imposed  without 
assessing  the  protection  to  Sanctuary 
resources  given  their  special 
environmental  sensitivity  that  would  be 
afforded  by  such  a  prohibition  and  the 
effect  of  such  a  prohibition  on  this 
nation's  domestic  energy  reserve 
potential  and  on  potential  lease 
revenues  to  the  United  States  Treasury, 
and  «vithout  all  interested  persons 
having  notice  and  an  opportunity  to 
comment 

Conversely,  immediately  banning  all 
oU  and  gas  activities  in  the  core  area 
was  justified  given  the  special 
environmental  sensitivity  of  the  core 
area  imd  the  fact  that  a  regulatory  ban 
on  oil  and  gas  activities  in  the  core  area 
was  an  alternative  examined  in  the 
DEIS/MP,  upon  which  public  comment 
was  solicited. 

Additional  Information 

Executive  Order  12291 

NOAA  has  concluded  that  the 
amendment  proposed  in  this  notice  is 
not  a  "major  rule"  within  the  meaning  of 
section  1(b)  of  Executive  Order  12291 
because  it  would  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  state  or  local  government 
agencies  or  geographic  regions;  or. 

(3)  Significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation  or  on  the  ability 


of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Regulatory  Flexibility  Act 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
regulatory  amendment  if  adopted,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  there  are  no  oil  and  gas 
activities  presently  ongoing  or  planned. 
While  the  Department  of  the  Interior 
could  offer  leases  for  sale  covering 
areas  outside  the  core  but  partially  or 
entirely  within  the  Sanctuary,  such  a 
possibility  is  too  speculative  upon  which 
to  base  a  conclusion  that  the  proposed 
ban  for  the  entire  Sanctuary  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
a  result  an  initial  Regulatory  Flexibility 
Analysis  was  not  prepared. 

Paperwork  Reduction  Act 

This  proposed  regulatory  amendment 
does  not  contain  a  collection  of 
information  requirement  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (Pub.  L  No.  96-511). 

National  Environmental  Policy  Act 

In  accordance  with  section  304(a)(2) 
of  the  Act  and  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C  4321-4370(a)).  a 
DEIS  was  prepared  for  the  designation 
and  the  initial  proposed  regulations.  As 
required  by  section  304(a)(2]  of  the  Act, 
the  DEIS  included  the  resource 
assessment  report  required  by  section 
303(b)(3)  of  the  Act  maps  depicting  the 
boundaries  of  the  proposed  designated 
area,  and  the  existing  and  potential  uses 
and  resources  of  the  area.  The  DEIS  was 
made  available  for  public  review  on 
August  28, 1987,  with  comments  due  on 
October  12, 1987.  Public  hearings  to 
receive  conunents  on  the  proposed 
designation  were  held  in  Bodega, 
California,  on  September  29, 1987,  and  in 
San  Francisco,  California,  on  September 
30, 1987.  All  comments  were  reviewed 
and,  where  appropriate,  incorporated 
into  the  FEIS  and  the  Sanctuary 
regulations  published  today.  NOAA  has 
determined  that  preparation  of  a 
supplemental  EIS  is  needed  to  consider 
banning  oil  and  gas  activities  in  the 
entire  Sanctuary.  This  supplemental  EIS 
will  consider  such  things  as  the 
protection  such  a  ban  will  afford  to 
Sanctuary  resources  and  the  effect  of 
such  a  ban  on  this  nation's  domestic 
energy  reserve  potential  and  on 
potential  lease  revenues  to  the  Treasury. 


It  will  rank  the  ban  relative  to  the  other 
options  in  the  FEIS/MP.  NOAA  is 

preparing  this  supplement  to  the  FEIS/ 
MP  under  the  authority  of  40  CFR 
1502.9(c)(2)  to  cover  the  amendment 
being  proposed  today  and  will  be  issued 
in  draft  incorporating  by  reference  the 
FEIS/MP  in  accordance  with 
requirements  of  40  CFR  1502.21  for 
public  and  other  conunents  required  by 
40  CFR  1503.1.  The  availability  of  the 
draft  and  final  supplements  will  be 
announced  in  the  Federal  Register. 

Executive  Order  12612 

This  rule  does  not  contain  policies 
with  federalism  impUcations  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612. 

Executive  Order  12630 

This  rule  does  not  have  takings 
implications  sufficient  to  require 
preparation  of  a  Takings  Implications 
Assessent  under  Executive  Order  12630. 

List  of  Subjects  in  15  CFR  Part  942 

Administrative  practice  and 
procediu«.  Environmental  protection. 
Marine  resources.  Natural  resources. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 
Dated:  May  19. 1989. 

John  J.  Carey, 

Acting  Assistant  Administration  for  Ocean 
Sen-ices  and  Coastal  Zone  Management. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  it  is  proposed  to  amend 
15  CFR  Part  942  as  follows: 

PART  942— [AMENDED]^ 

1.  The  authoritj'  citation  for  15  CFR 
Part  942  continues  to  read  as  follows: 

Authority:  Sections  303.  304.  305.  and  307  of 
Title  III  of  the  Marine  Protection.  Research, 
and  Sanctuaries  Act  of  1972.  as  amended.  16 
U.S.C.  1431  et  scq. 

2.  Section  942.6(a)(3]  is  revised  to  read 
as  follows: 

§942.6    Prohibited  Activities. 

(a)  *  •  • 

(3)  Hydrocaron  (Oil  and  Gas) 
Activities.  Hydrocarbon  (oil  and  gas) 
exploration,  development,  and 
production  activities  in  the  Sanctuary. 
***** 

|FR  Doc.  89-12449  Filed  S-23-89:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  WMnq  RcdamatkMi 
end  Enfofcement 

30CFRPaftt04 

Msmmm  Penwenent  Regulalory 
Program 

aocncy:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

action:  Proposed  rule;  partial 
withdrawal  and  revision  of  proposed 
amendment  and  reopening  and 
extension  of  public  comment  period  for 
proposed  amendment 

■UMMfinr  OSMRE  Is  announcing  the 
partial  withdrawal  of  and  receipt  of  a 
revision  to  a  previously  proposed 
amendment  to  the  Arkansas  permanent 
regulatory  program  (hereinafter,  the 
'Arkansas  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  withdrawal  pertains 
to  the  determination  of  replanting  of 
trees  and  shralM  as  a  normal  husbandry 
practice  and  the  revision  pertains  to 
criteria  for  measurement  of  revegetation 
success  on  prime  farmland.  The  revised 
amendment  is  intended  to  make  the 
State  program  consistent  with  the 
corresponding  Federal  standards. 

This  notice  sets  forth  the  times  and 
locations  tiiat  the  Arkansas  program 
and  the  revised  amendment  to  that 
program  are  available  for  public 
inspection,  and  the  reopened  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
revised  amendment. 
DATVa:  Written  comments  on  the 
revision  must  be  received  by  4«)  p.m.. 
c.d.t.  )une  8. 1989.  The  withdrawal  is 
effective  May  24, 198a 
AODNESStS:  Written  comments  should 
be  mailed  or  hand-delivered  to  Mr. 
James  H.  Moncrief  at  the  address  listed 
below. 

Copies  of  the  Arkansas  program,  the 
revised  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  bee  copy  of 
the  proposed  amendment  by  contacting 
OSMRE's  Tulsa  Field  Ofrice. 
Mr.  James  H.  Moncrief,  Director.  Tulsa 

Field  Office,  Office  of  Surface  Mining 

Reclamation  and  Enforcement,  5100  E. 

Skelly  Drive.  Suite  550.  Tulsa. 

Oklahoma  74135.  Telephone:  (918) 

581-«43a 
Office  of  Surface  Mining  Reclamation 

and  Enforcement.  1100  "L"  Street 

NW.,  Room  5131.  Washington.  DC 

20240.  Telephone:  (202)  343-5492. 


Arkansas  Department  of  Pollution 

Control  and  Ecology.  Mining 

Reclamation  Division.  8001  National 

Drive,  Little  Rock.  AR  72209. 

Telephone:  (501)  562-7444. 
FOR  nmTHER  mFOMHATION  CONTACT: 
Mr.  James  H.  Moncrief.  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  5100  E. 
Skelly  Drive.  Suite  550.  Tulsa,  Oklahoma 
74135.  Telephone:  (918)  581-843a 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Arkansas  Program 

On  November  21. 198a  the  Secretary 
of  the  Interior  conditionally  approved 
the  Arkansas  program.  General 
background  information  on  the 
Arkansas  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Aricansas  program  can 
be  found  in  the  November  21, 1980, 
Fedecal  Ref^rter  (45  FR  77003). 
Subsequent  actions  concerning 

Arkansas'  program  and  program^ 

amendments  can  be  found  at  30  CFR 
904.10,  904.12,  904.15,  and  904.18. 

n.  Discussion 

By  letter  dated  December  22. 1988 
(Administrative  Record  No.  AR-347). 
Arkansas  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Arkansas  submitted  the 
proposed  amendment  in  response  to  a 
November  26. 1985.  letter  that  OSMRE 
sent  in  accordance  with  30  CFR 
732.17(c).  and  to  satisfy  required 
program  amendments  at  30  CFR  904.18 
(a)  and  (b).  O^fRE  announced  receipt 
of  the  proposed  amendment  in  the 
January  13, 1989,  Federal  Reglsler  (54  FR 
1398). 

Arkansas'  proposed  amendment 
included  revisions  to  parts  of  the 
Arkansas  Surface  Coal  Mining  and 
ReclamaUon  Code  (ASCMRC) 
pertaining  to  restriction  of  financial 
interest  of  employees,  fish  and  wildlife 
information,  individual  dvii  penalties, 
the  replanting  of  trees  and  shrubs  as  a 
normal  husbandry  practice,  and 
measurement  of  revegetation  success  on 
prime  farmland. 

Withdrawal  of  Proposed  Amendment 

As  required  by  30  CFR  g04.16(a)  (53 
FR  9885,  March  28, 1988),  Arkansas 
proposed  to  amend  ASCMRC  81&118 
{b)(3)(ii)  and  (c)(4).  and  818.117  (a){2)(ii). 
(b)(1),  and  (b)(3).  regarding  the 
revegetation  success  criteria  for  bond 
release  as  they  relate  to  the  replacement 
of  trees  and  shrubs  as  a  normal 
husbandry  practice.  However,  in  the 
September  7. 1988,  Federal  Register  (53 

FR  34836).  OSMRE  announced  revised 
Federal  regulations  on  revegetation  in 
response  to  the  District  Court's  decision 
(PSMRL II)  and  lifted  the  suspensions  on 


30  CFR  816/817.118.  As  a  result.  OSMRE 
notified  Aikansas  by  letter  dated  March 
15, 1988  (Administrative  Record  No.  AR- 
354),  that  Arkansas'  existing  program 
was  no  less  effective  than  ^  revised 
Federal  regulations  regarding 
revegetati(Hi.  Therefore,  Arkansas,  by 
letter  dated  April  17, 1980 
(Administrative  Record  No.  AR-355), 
requested  withdrawal  of  the  proposed 
amendment  that  it  submitted  in 
response  to  the  required  program 
amendment  at  30  CFR  904.16(a),  and  that 
OSMRE  announced  in  d>e  January  13, 
1989,  Federal  ReglstBr.  Arkansas  did  not 
withdraw  the  odiler  provisions  of  its 
proposed  amendment.  OSMRE  intends, 
during  the  final  rulemaking  decision  on 
this  amendment,  to  remove  the  required 
amendment  on  Arkansas'  program 
found  at  30  CFR  904.16(a). 

Submission  of  Revised  Amendment 

During  its  review  of  Aricansas' 
December  22, 1988,  amendment  OSMRE 
identified  concerns  relating  to  the 
proposed  regulations  at  ASCMRC  1000 
(50).  As  proposed,  ASCMRC  1000  (50) 
would  suspend  ASCMRC  823.11(c). 
ASCMRC  823.11(c)  requires  die  use  of 
actual  crop  production  from  reclaimed 
prime  farmlands  in  determining  whether 
revegetation  is  successful.  OSMRE 
notified  Arkansas  of  its  concerns  by 
letter  dated  March  15, 1989 
(Administrative  Record  No.  AR-354). 
Arkansas  responded  in  a  letter  dated 
April  26, 1989,  by  submitting  a  revised 
amendment  padcage  (Administrative 
Record  No.  AR-356)  in  which  it 
documented  its  intention  to  remove  the 
suspension  of  ASCMRC  823.11(c]  found 
at  ASCMRC  1000  (50). 

m.  Public  Comment  Procedures 

OSMRE  is  reopening  the  comment 
period  on  the  revised  Arkansas  program 
amendment  to  provide  the  public  an 
opportimity  to  reconsider  the  adequacy 
of  the  amendment  in  light  of  the 
additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h),  OSMRE  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Arkansas  program. 

Written  comments  should  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 

Comments  received  after  the  time 
indicated  under  "dates"  or  at  locations 
other  than  the  Tulsa  Field  Office  will  not 
be  considered  in  the  final  rulemaking  or 
included  in  the  administrative  record. 


List  of  Subjects  in  30  CFR  Part  904 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Date:  May  16, 1989. 
Raymond  L.  Lonvrie, 

Assistant  Director,  Western  Field  Operations. 
(FR  Doc.  89-12373  Filed  5-23-89:  8:45  am] 

BILUNO  CODE  4>10-0S-«I 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IFRL-3574-6;  Docket  No.  AM075  MD] 

Disapproval  and  Promulgation  of 
Implefnentation  Plane;  Disapproval  of 
Revisions  to  ttte  Maryland  State 
Implementation  Plan 

aqency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency  is  proposing  to  disapprove  a 
proposed  revision  to  the  Maryland  State 
Implementation  Plan  (SIP)  affecting  the 
General  Motors  Assembly  Plant  in 
Baltimore,  Maryland  (GM-Baltimore) 
and  three  satellite  plants  located  in 
Metropolitan  Baltimore.  The  propose 
revision  would  have  allowed  GM- 
Baltimore  and  those  satellite  plants  to 
comply  with  less  stringent  standards  for 
emissions  of  volatile  organic  compounds 
(VOCs)  than  the  currently  approved 
Reasonably  Available  Control 
Technology  (RACT)  standards. 
Metropolitan  Baltimore  is  an  ozone 
nonattainment  area  which  did  not  attain 
the  ozone  standard  by  the  statutory  date 
of  December  31. 1987.  VOCs  are 
regulated  as  a  precursor  of  ozone. 
date:  Comments  must  be  submitted  on 
or  before  June  23. 1989. 
ADDRESSES:  Copies  of  the  applicable 
documents  are  available  for  public 
inspection  during  normal  business  hours 
at  die  following  locations: 
U.S.  Environmental  Protection  Agency. 
Air  Programs  Branch.  841  Chestnut 
Building.  Philadelphia.  PA  19107. 
Maryland  Air  Management 
Administration.  Department  of  the 
Environment  2500  Broening  Highway, 
Baltimore,  Maryland  21224. 
All  comments  on  this  proposed 
rulemaking  submitted  within  30  days  of 
this  Notice  will  be  considered  and 
should  be  addressed  to  Mr.  David  L 


Arnold,  Chief,  Program  Planning  Section 
at  the  above  EPA  Region  III  address. 
Please  reference  the  EPA  docket  number 
found  in  the  heading  of  this  Notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Cynthia  H.  Stahl,  (215)  597-9337,  at 
the  Region  III  address  above.  The 
commercial  and  FTS  phone  numbers  are 
the  same. 

SUPPLEMENTARY  INFORMATION:  On  June 

30, 1987,  the  State  of  Maryland 
submitted  a  proposed  revision  to  the 
Maryland  State  Implementation  Plan 
regarding  VOC  emissions  from 
Automotive  and  Light-duty  Truck 
Coating  and  Associated  Component 
Supplier  Industries  (Code  of  Maryland 
Regulations,  COMAR  10.18.  21.03), 
which  is  the  subject  of  this  Notice.  Also 
included  in  the  June  30, 1987  submittal 
were  proposed  revisions  to  the  following 
regulations:  COMAR  10.18.  01.01 
General  Administrative  Provisions 
Definitions;  COMAR  10.18 .06.06 
General  Emission  Standards, 
Prohibitions,  and  Restrictions- Volatile 
Organic  Compound  Storage  and 
Handling — AppUcability  and 
Exemptions,  .04  Loading  Operations  in 
Areas  m  and  IV;  COMAR  10.18. 21.01 
Volatile  Organic  Compounds  from 
Specific  Processes  Definitions,  .02 
Applicability,  Determining  Compliance, 
and  Reporting,  .13  Miscellaneous  Metal 
Coating,  and  .15  Paint  Resin  and 
Adhesive  Manufacturing  and  Adhesive 
Application.  These  other  revisions  will 
be  addressed  in  separate  Notices. 

GM-Baltimore  is  Maryland's  only 
automobile  assembly  plant  However, 
there  are  three  satellite  plants  which 
provide  specific  parts  to  CM  and  which 
could  also  be  subject  to  this  regulation. 

The  current  federally  approved  SIP 
provisions  applicable  to  VOC  emissions 
from  automobile  and  light-duty  truck 
coating  installation  divides  those 
coatings  into  four  categories  and 
imposes  the  following  standards, 
codified  at  COMAR  lO.ia  21.03. 

Table  1 


Coating 


Prime  coat 

Primer  surlaoer.. 

Topcoat . — , 

Final  repair 


Kilograms 

per  liter 

of  coating 


(minus 
water) 


0.14 
0.34 
0.34 

o.sa 


COMAR  10.18.  21.13.  Miscellaneous 
Metal  Coating,  is  also  part  of  the 
federally-approved  SIP  and  is  applicable 
to  certain  coatings  used  in  the 
automotive  and  light-duty  truck 
assembly  and  associated  supplier 
industries.  Any  miscellaneous  metal 
coating  at  these  automotive  and  light- 
duty  truck  assembly  and  associated 
supplier  industry  facilities  which  is  not 
regulated  by  COMAR  10.18. 21.03  is 
covered  by  COMAR  10.18.  21.13. 
However,  in  order  for  10.18.  21.13  to 
apply,  the  coating  must  be  a 
miscellaneous  metal  coating  as  defined 
in  the  regulation.  The  following  are  the 
federally  approved  standards  for 
miscellaneous  metal  coating  in 
Maryland. 

Table  2 


Coaling 


High  perlormance.. 

Clear  coabng — 

Standard.. 


Pourxis 

per 
gaMonoi 
coamg 
aopMd 
(mmus 
water) 


KHograms 
per  Mer 

of  coating 
applied 
(mnus 
water) 


0.42 
0.51 
0.36 


Maryland  also  regulates  all  organic 
compound  (VOC)  sources  in 
MetropoUtan  Baltimore  and  the 
Maryland  portion  of  the  Metropolitan 
Washington,  DC  area,  which  emit 
greater  than  200  lbs/day  if  built  before 
May  12, 1972  or  20  lbs/day  if  built  after 
May  12, 1972.  This  generic  VOC  "catch 
all"  regulation  is  approved  as  part  of  the 
Maryland  SIP.  Sealers,  adhesives  and 
plastic  parts  coatings  are  currently 
subject  to  the  generic  VOC  regulation, 
COMAR  10.18.  06.06.  This  regulation 
requires  installations  constructed  before 
May  12, 1972  to  Hmit  their  emissions  to 
less  than  200  lbs/day  unless  these 
emissions  are  reduced  by  85  percent  or 
more  overall,  and  for  installations 
constructed  after  May  12. 1972,  to  limit 
their  emissions  to  less  than  20  lbs /day 
imless  those  emissions  are  reduced  by 
85  percent  or  more  overall. 

Maryland's  proposed  SIP  revision 
would  require  that  automotive  and  light- 
duty  truck  coating  installations  meet  the 
following  standards  instead  of  those  set 
forth  above  in  COMAR  10.18.  21.03. 
10.18.  21.13  and  10.18.  06.06: 
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Tables 


Installation 


MaMmunVOC 


gal. 


kg/l 


InataMlon  MaMknurn 
VOCCmiBaiooa 


l>s/(tay       kg/day 


A.  Body  prtmar  (aiacfcortapoaWon) — 

B.  Body  baaa 


C. 


Body 

Body Mgh 


9«» 


Siono  cNp  codling  •■ 


<M8 


0.  Flaidbia  and  cap  and  bumpor-toaaa 

Flaribia  and  cap  and  binpar-ciaar 

FlwdblaandcapawdbMnpaf^eananiat- 

E.  Smal  pafis  prtnw  (atacimdapoiiQon) ..— ._ 


Smafl 


StnaN  parts4lS  anamai . 

Q.  Rapaw  prknar 

RnalrapairH 


Final  rapalr-ciaar. 


Final  rapair-HS  anamal- 

Wnoai  no  ananiai  ..— «« ..«— 

1.  Chama.  daadanar.  and  undart>ody  coating. — 

J.  Saalara  wd  adhaai»aa  aaoaadtotg  500  gala.  (1.M2  Wars.)/month.. 

SOOgalonaorl 
itr 

LI 

M.I 


1.2 
4.5 

xe 

3.8 

6.5 

?^ 
3.8 
4.9 
4.2 
4.0 
1.2 
4.5 
34 
3.8 
6.5 
5.0 
4.0 
4X> 
3.5 
3.5 
0.5 
5.5 
6.8 
4.8 
(•> 


0.14 
0.54 

a4« 

0.46 
0.76 
042 
0.46 
0.59 
0.50 
0.48 
0.14 
0.54 
0.46 
0.46 
0.78 
0.60 
0.48 
a48 
0.42 
0.42 
OM 
0.68 
0.81 
a58 
(•) 


2,000 
14,000 


S07 
6,350 


500 

Tiob 


227 


200 
300 


91 

136 


300 


136 


100 
200 
300 


45 

91 

136 


100 


45 


I  May  not  aMoaad  majdmum  VOC  comant  o(  Itw  abovo  appticaMo  dandard  by  nwre  man  10  porcanL 


Since  EPA  has  detennined  that  certain 
anas  in  Maryland,  including 
Metropolitan  Baltimore  are  ozone 
nonattainment  areas,  the  SIP  must 
provide  for  the  implementation  of  all 
reasonably  available  control  measures 
as  expeditiously  as  practicable  and  must 
require,  in  die  interim,  reasonable 
fuAher  progress  through  die  adoption,  as 
a  minimum,  of  Reasonably  Available 
Control  Tedmology  (RACT)  42  U.S.C. 
7502(b).  The  existing  SIP  has  been 


determined  to  constitute  RACT. 
Therefore,  the  revised  SIP  proposed  by 
Maryland  must  be  at  least  as  stringent 

The  proposed  Maryland  regulation 
divides  the  coatings  used  by  GM- 
Baltimore  into  twenty-two  different 
categories  with  duee  additional 
categories  for  sealers  and  adhesives.  In 
order  to  evaluate  diese  requirements 
against  the  provisions  of  the  existing 
Maryland  SIP,  wdiich  has  been 
detennined  to  constitute  RACT,  EPA 


here  compares  these  twenty-two 
categories  to  die  four  automotive  and 
light-duty  tiudc  steindards  set  forth  in 
COMAR  10.18.21.03,  the  miscellaneous 
metal  parts  standards  codified  at 
COMAR  10.18.21.13.  and  Maryland's 
"generic"  VOC  requirements  codified  at 
COMAR  10.18.06.06. 

Table  4  summarizes  how  EPA 
compares  the  present  coating  categories 
to  those  listed  in  the  Maryland  proposal 


Table  4 


CTQ  ooadng  catagoty 


MD 


CoaUnga  Rated  In  MO  prapoaal 


Prtmaf  tuftacof .. 
TcpcodL —.—..- 


Miacanwiaoua  malal    high  partonnanca  coating  . 
MlacaSanaoua  inalal    wandard  coaOng 

Ganadc  VOC  raguMtan  <M0) 


10.1&21.03 
I0.ia2l.03 
10.18.21.03 

10.18.21.03 
10.18.21.13 
10.18.21.13 

iai  8.06.06 


Body  primar 

Body  baaa.  Body  daar.  Body  high  aoUds  (HS)  anamal.  Window  Mackoul,  Spedal 


FlexUa  andcap 


Final  rapair-baaa,  Tnal  ropalr-daar,  Final  rapair-HS  anamal,  Spacial 
Slona  chip  roating,  Chaaaia,  daadanar,  and  undartxxly  coaling 
Flaidbia  andcap  and  bumpar-baaa,  FlaxUa  andcap  and  burapar-dear, 

and  bumpar-HS  anamal,  WTiaal  HS  anamal,  Spaoal  coalings  * 
Plaalic  pafta,  coaling  aaalan,  adhaaivas  saalar  and  adhaalva  prtmara 


■  In  accordanoa  with  tha  cunani  Maryland  SIP, 
Tachniqua  QuKHinaa)  oatag 
♦romthaCTQ  catagortntan  which  M 

day  and  that  doaa  not  maat  tha  ooabng 


would  ba  suMad  to  Via  regulation  lor  tha  appiicabia  CTQ  catagcy.  CTG  (EPA'a  Conbtii 

wara  uaad  by  Maryland  to  dawalop  tha  cunant  ladaraSy-approx^d  StP.  Undar  tha  propoaad  rwviaion  addraiaed  hara,  Maryland  daparta 

onanaMy  accapiad  m  Ha  SiP  and  ia  propoamg  to  ipacilicaSy  daWna  aach  coating  uaad.  Among  odtar  coating  dafcrtiurw,  Maryland 

ga   as   a  coatng  olhar  than  a  normal  production  color  that  ia  applied  to  not  mora  than  35  automobiea  and  light-duly  kudo  par 

ng  ttandwd  In  Tabia  3  o(  Ihia  noboa,  SacUona  A-K." 


In  reference  to  Table  4,  since  GM- 
Baltimore  no  longer  uses  a  primer 
surfacer,  the  automobile  and  light-duty 
truck  coating  categories  that  would  be 
affected  by  the  proposed  SIP  revision 
are  primer,  topcoat,  final  repair, 
miscellaneous  metal  parts  and  the 


processes  subject  to  the  generic  VOC 
regulation. 

Table  4  displays  the  coating 
categories  set  forth  in  the  existing 
Maryland  SIP,  states  the  regulation  that 
corresponds  to  that  category,  and  lists 
the  corresponding  coating  categories 


from  the  Maryland  proposal.  For 
example,  the  'Topcoat"  category  in  the 
existing  SIP  is  regulated  by  COMAR 
10.18.21.03,  and  corresponds  to  the 
categories  "Body  base",  "Body  clear". 
Body  High  Solids  (HS)  enamel  and 
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window  blackout  (HS)  enamel  in  the 
Maryland  proposal. 

With  the  exception  of  Maryland's 
proposed  standards  for  body  primer 
(electrodeposition),  small  parts  primer 
(electrodeposition).  Final  repair-clear. 
Final  repair-HS  enamel,  and  the  chassis, 
deadener  and  underbody  coatings,  all 
the  proposed  standards  are  less 
stringent  than  those  currentiy  imposed 
by  the  federally-approved  SIP  for 
Maryland. 

Under  the  existing  SIP,  all  sources 
subject  to  the  automotive  and  light-duty 
truck  and  miscellaneous  metal  parts 
regulations  are  required  to  comply  with 
the  applicable  standard  on  a  coating-by- 
coating  basis,  with  the  exception  of 
topcoat,  which  must  be  based  on  an 
arithmetic  mean  of  the  VOC  content  of 
the  coatings  available  for  use  in  the 
topcoat  spray  booth.  However,  the 
existing  SIP  may  be  interpreted  to  allow 
the  averaging  of  colors  within  a  coating 
line  on  an  instantaneous  basis. 
Maryland  has  informed  EPA  that  it 
interprets  the  proposed  revision  to 
require  that  each  and  every  coating 
must  never  exceed  the  proposed 
standard.  The  proposed  revision  also 
includes  emissions  caps  which  are  not 
presenUy  required  in  the  SDP. 

The  material  supporting  the  Maryland 
submittal  of  this  proposed  revision  does 
not  support  a  finding  that  this  approach 
will  constitute  a  control  technology  at 
least  as  effective  as  that  previously 
approved  by  EPA  as  constituting  RACT. 
On  its  face,  the  Maryland  submittal 
provides  for  higher  emissions  from  a 
number  of  coating  categories.  Section 
172(b)  of  the  Clean  Air  Act  requires  that 
the  State  provide  for  the  implementation 
of  all  reasonably  available  control 
measures  as  expeditiously  as 
practicable,  and,  in  the  interim,  requires 
that  the  State  achieve  reasonable  further 
progress  "through  the  adoption,  at  a 
minimum,  of  reasonably  available 
contitil  technology  (RACT)." 

On  May  26, 1988,  EPA  made  a  finding 
of  SIP  inadequacy  for  the  ozone 
nonattainment  areas  in  Maryland, 
including  Metropolitan  Baltimore.  In 
response,  Maryland  is  required  to 
submit  a  new  SIP  in  order  to 
expeditiously  demonstrate  the 
attainment  of  the  ozone  standard  in  its 
nonattainment  areas. 

This  submittal  also  can  not  be 
approved  as  an  adequate  response  to 
that  finding  of  SIP  inadequacy  because, 
among  other  things,  it  is  not 
accompanied  by  any  showing  that  the 
Maryland  ozone  SIP,  with  this  revision, 
can  be  demonstrated  to  provide  for 
attainment  of  the  ozone  standard  as 
expeditiously  as  practicable  but  in  no 
case  less  than  three  years  from  the  date 


of  approval  of  such  (revised)  plan.  CAA 
8110(a)(2)(A). 

Conclusion 

EPA's  decision  to  propose  disapproval 
of  this  SIP  revision  regarding  surface 
coating  for  automobile  and  light-duty 
trucks  and  associated  satellite 
industries  is  based  on  a  determination 
that  this  SIP  revision  is  not  consistent 
with  Section  110  and  Part  D  of  the  Clean 
Air  Act. 

The  public  is  invited  to  submit 
comments,  to  the  EPA  Region  UI  address 
above,  on  whether  or  not  this  revision 
should  be  disapproved. 

Under  5  U.S.C.  605(b),  I  certify  diat 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

Under  Executive  Order  12291,  this 
action  is  "Major."  It  has  been  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C  7401-7642. 

Date:  May  11, 1989. 
Stanley  L.  Laskowski, 
Acting  Regional  Administrator. 
[FR  Doa  89-12368  Filed  5-23-89: 8:45  am] 
BIUJN6  CODE  asao-siHi 


40  CFR  Part  300 
[SW-FRL-3574-11 

National  Oil  and  Hazardous 
SulMtances  Pollution  Contingency 
Plan;  National  Priorities  List 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  site 

from  the  national  priorities  list;  request 

for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  its  intent  to 
delete  the  Jibboom  Junkyard  site  from 
the  National  Priorities  List  (NPL)  and 
requests  public  comment.  TTie  NPL  is 
Appendix  B  to  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan,  40  CFR  Part  300 
(NCP),  which  EPA  promulgated  pursuant 
to  section  105  of  the  Comprehensive 
Environmental  Response  Compensation, 
and  Liability  Act  of  1980,  as  amended 
(CERCLA). 

DATES:  Comments  concerning  the 
proposed  deletion  of  the  site  from  the 


NPL  must  be  received  on  or  before  June 
23,1989. 

ADDRESS:  Comments  should  be 
submitted  to  Jeff  Zelikson.  Director. 
Hazardous  Waste  Management 
Division.  EPA  Region  9,  215  Fremont 
Street,  San  Francisco,  California,  94105. 
ATTN:  Carolyn  d' Almeida.  Requests  for 
documents  should  be  made  in  writing  to 
this  address,  or  documents  may  be 
viewed  at  the  comprehensive  public 
dockets  which  have  been  established  at 
the  EPA  Region  9  Library,  215  Fremont 
Street,  San  Francisco.  California.  94105 
and  at  the  Sacramento  Public  Library. 
Reference  Desk.  828  I  Sti^et, 
Sacramento,  California,  95814. 

FOR  FURTHER  INFORMATION  CONTACT 
Jeff  Zelikson,  Director,  Hazardous 
Waste  Management  Division.  EPA 
Region  9,  215  Fremont  Street.  San 
Francisco,  California,  94105,  ATTN: 
CaroljTi  d' Almeida,  415/974-8130. 
SUPPtEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

rv.  Basis  for  Intended  Site  Deletion 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  announces  its  intent  to  delete  the 
Jibboom  Junkyard  site  from  the  National 
Priorities  List  (NPL).  Appendix  B  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingencj'  Plan.  40  CFR  Part 
300  (NCP).  The  EPA  identifies  sites  that 
appear  to  present  a  significant  risk  to 
public  health,  welfare  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  Hazardous 
Superfund  Fund  (Fund)  fmanced 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eligible  for  additional 
Fund-financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action. 

The  EPA  will  accept  comments  on  this 
proposal  for  30  days  after  its  publication 
in  the  Federal  Register. 

Section  n  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL 
Section  111  discusses  the  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  history  of  this  site  and 
explains  how  this  site  meets  the  deletion 
criteria. 

II.  NPL  Deletion  Criteria  n 

The  1985  amendments  to  the  NCP 
established  the  criteria  the  Agency  uses 
to  delete  sites  from  the  NPL  40  CFR 
300.66(o)(7)  provides  that  sites  "may  be 
deleted  or  recategorized  on  the  NTL 
where  no  further  response  is 
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appropriate."  In  making  this  decision. 
EPA  will  consider  whether  any  of  the 
fullowing  criteria  have  been  met: 

(i)  EPA,  in  consultation  with  the  State, 
has  determined  that  responsible  or  other 
parties  have  implemented  all 
appropriate  response  actions  required: 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  EPA,  in  consultation 
with  the  State,  has  determined  that  no 
further  cleanup  by  responsible  parties  is 
appropriate;  or 

(iii)  Based  on  a  remedial  investigation, 
EPA,  in  consultation  with  the  State,  has 
determined  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Prior  to  deciding  to  delete  a  site  from 
the  NPL.  EPA  must  determine  that  the 
remedy,  or  existing  site  conditions  at 
sites  where  no  action  is  required,  is 
protective  of  public  health,  welfare  and 
the  environment 

Deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  subsequent 
additional  Fund-financed  actions  if 
future  site  conditions  warrant  such 
actions.  Section  300.ee[c)(8)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  that  have  been  deleted 
from  the  NPL 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter,  revoke  any 
individual's  rights  or  obligations. 
Furthermore,  deletion  from  the  NPL  does 
not  in  any  way  alter  EPA's  right  to  take 
enforcement  actions,  as  appropriate. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist  in 
Agency  management. 

III.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  §  300.66(c)(7) 
has  been  met.  EPA  may  formally  be^n 
deletion  procedures.  The  first  steps  are 
the  preparation  of  a  Superfund  Close 
Out  Report  and  the  establishment  of  the 
local  information  repository  and  the 
Regional  deletion  docket.  These  actions 
have  been  completed.  This  Federal 
Register  notice,  and  a  concurrent  notice 
in  the  local  newspaper  in  the  vicinity  of 
the  site,  announce  the  initiation  of  a  30 
day  public  comment  period.  The  public 
is  asked  to  comment  on  EPA's  intention 
to  delist  the  site  from  the  NPL:  all 
critical  documents  needed  to  evaluate 
EPA's  decision  are  generally  included  in 
the  information  repository  and  deletion 
docket. 

Upon  completion  of  the  public 
comment  period,  the  EPA  Regional 
office  will  prepare  a  responsiveness 
summary  to  evaluate  and  address 
concerns  which  were  raised.  The  public 
is  welcome  to  contact  the  EPA  Rejjional 


office  to  obtain  a  copy  of  this 
responsiveness  summary,  when 
available.  If  EPA  still  determines  that 
deletion  from  the  NPL  is  appropriate,  a 
final  notice  of  deletion  will  be  published 
in  the  Fedaral  Register.  However,  it  is 
not  until  the  next  official  NPL 
rulemaking  that  the  site  would  be 
actually  delisted. 

IV.  Basis  for  Intended  Site  Deletion 

The  following  summary  provides  the 
Agency's  rationale  for  intending  to 
delete  this  site  from  the  NPL 

Jibboom  Junkyard  Superfund  Site, 
Sacramento,  California 

The  Jibboom  Junkyard  is  a  nine  acre 
site  located  in  downtown  Sacramento, 
California.  The  site  is  situated  along  the 
Sacramento  River,  approximately  2,000 
feet  downstream  from  the  confluence  of 
the  Sacramento  and  American  Rivers, 
and  approximately  400  feet  southeast, 
and  downstream,  of  the  water  intake 
which  supplies  water  for  up  to  145.000 
people  in  Sacramento. 

Between  1960  or  1951  and  1965.  the 
site  was  operated  as  a  metals  salvage 
business  by  the  Associated  Metals 
Company.  All  grade  of  metals  were 
salvaged,  including  railroad  cars,  army 
tanks,  batteries,  and  possibly  some 
transformers.  The  property  was 
purchased  in  1965  by  the  State  of 
California  for  easement  and 
construction  of  Interstate  5  (1-5). 
Construction  began  soon  thereafter  and 
when  completed,  6.7  acres  of  the  site 
had  been  covered  up  by  either  1-5  or  the 
realigned  Jibboom  Street. 

Between  1981  and  1985,  EPA  and  the 
State  of  California  Department  of  Health 
Services  (DHS)  performed  extensive  on- 
and  off-site  surface  and  subsurface  soil 
sampling.  Very  elevated  concentrations 
of  copper,  lead,  and  zinc  (up  to  6,310 
parts  per  million  (ppm),  13,600  ppm,  and 
19,700  ppm,  respectively)  were  detected 
at  the  surface  and  at  four  subsurface 
locations.  On  February  14, 1985,  the 
draft  Feasibility  Study  was  released  for 
a  three  week  public  comment  period.  On 
May  9, 1985,  in  accordance  with  the 
Initial  Remedy  Delegation  Report, 
Region  9  approved  a  Record  of  Decision 
(ROD)  which  selected  excavation  and 
off-site  disposal  of  all  soil  contaminated 
with  lead  above  200  ppm.  the 
background  level. 

An  amendment  to  the  ROD,  which 
changed  the  cleanup  level  to  500  ppm 
lead,  was  signed  on  October  4, 1985.  The 
new  level  was  determined  to  provide 
complete  protection  of  human  health 
and  the  enviroimient  and  is  in 
accordance  with  the  Acting  Assistant 
Administrator  of  the  Office  of  Solid 
Waste  and  Emergency  Response  June 


17, 1985  interpretation  of  the  Landfill 
and  Surface  Impoundment  Requirements 
of  Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended  (RCRA),  40 
CFR  264.111. 

On  May  10, 1985,  the  U.S.  Army  Corps 
of  Engineers  (USACE)  began  design  of 
the  selected  alternative.  "Hie  design  was 
completed  in  September,  1985.  On  July 
14, 1988,  USACE  awarded  a  contract  for 
the  remedial  action  to  U.S.  Pollution 
Control,  Inc.,  for  $1,985  million. 
Extensive  revisions  to  the  contractor's 
remedial  action  work  plan  caused  site 
mobilization  activities  to  be  delayed 
until  late  October,  1986. 

Remedial  action  construction 
activities  continued  until  May  27, 1987, 
when  a  Joint  Pre-Final  Inspection  was 
conducted  by  EPA,  USACE,  and  DHS. 
The  inspection  determined  that  the 
remedial  action  was  complete  as 
specified  in  the  ROD  and  remedial 
design,  except  for  the  60  day  vegetation 
establishment  period  required  by  the 
remedial  design.  The  Final  Inspection, 
which  was  held  on  July  26, 1987, 
determined  that  the  revegetation  was 
acceptable.  The  remedial  action  was 
thereby  determined  to  be  complete: 
12.067  tons  of  contaminated  soils  had 
been  removed  to  the  RCRA-  and 
CERCLA-approved  hazardous  waste 
landfill  in  Clive.  Utah  and  construction 
costs  totaled  $3,991,315,  with  21  change 
orders  and  no  claims. 

Extensive  subsurface  soil  sampling  by 
the  USACE  during  the  remedial  action 
confirmed  that  all  lead  had  been 
removed  to  below  500  ppm.  In  addition, 
all  other  contaminants  detected  were 
removed  to  deminimus  or  non- 
detectable  levels.  A  summary  of  the  soil 
sampling  is  contained  in  the  USACE 
Final  Technical  Report,  dated  March  30, 
1988,  and  the  Site  Specific  Quality 
Management  Plan,  dated  November  2, 
1987  (both  documents  are  available  in 
the  deletion  docket). 

EPA  sampled  and  analyzed  ground 
water  twice,  one  sampling  episode 
occurred  on  December  22, 1986  and  the 
other  occurred  during  the  week  of 
August  10, 1987.  The  results  confirmed 
that  ground  water  was  not  contaminated 
by  the  Jibboom  Junkyard  and  that  there 
was  no  ground  water  contamination  at 
the  completion  of  the  remedial  action. 

For  a  period  of  one  year,  imtil  July  28. 
1988,  EPA  performed  operation  and 
maintenance  activities  at  the  site.  Since 
that  date,  the  State  of  California  has 
assumed  responsibility  for  the  site. 

EPA,  in  consultation  with  the  State  of 
California,  has  determined  that  all 
appropriate  Fund-financed  response 
under  CERCLA  has  been  implemented 
at  the  Jibboom  Junkyard  and  that  no 


further  cleanup  by  responsible  parties  is 
appropriate.  The  State  of  California  has 
given  its  concurrence  on  the  deletion  of 
this  site  frtjm  the  NPL 
Date:  December  20, 1988. 

Daniel  W.  McGovem. 

Regional  Administrator. 

(FR  Doc.  89-12423  Filed  5-23-89;  8:45  am) 

BIUJNG  COOC  SSW-SCHi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Family  Support  Administration 

45  CFR  Parts  232, 234,  and  235 
RIN  097&-AA49 

Cooperation  To  Pursue  Third  Party 
Health  Coverage 

agency:  Family  Support  Administration, 

HHS. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  These  proposed  rules 
implement  section  12304  of  the 
Consolidated  Budget  Reconciliation  Act 
(COBRA)  of  1985  which  requires  each 
applicant  or  recipient  to  cooperate  with 
the  State  in  identifying  and  providing 
information  to  assist  States  in  pursuing 
any  third  party  who  may  be  liable  to 
pay  for  care  and  services  available 
imder  State  plans  for  medical  assistance 
under  tiUe  XDC  unless  such  individual 
has  good  cause  for  refusing  to  cooperate 
as  determined  by  the  State  agency  in 
accordance  with  standards  prescribed 
by  the  Secretary.  The  regulations  are 
applicable  to  the  AFDC  program  in  all 
jurisdictions. 

date:  Comments  will  be  considered  if 
we  received  them  no  later  than  June  23, 
1989. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Administrator,  Family  Support 
Administration,  Attention:  Ms.  Diann 
Dawson,  Director,  Division  of  Policy, 
Office  of  Family  Assistance,  5th  Floor, 
370  L'Enfant  Promenade  SW., 
Washington,  DC  20447,  or  delivered  to 
the  Office  of  Family  Assistance,  Family 
Support  Administration,  5th  Floor,  370 
L'Enfant  Promenade  SW.,  Washingtai, 
DC  20447  between  8K)0  a.m.  and  4:30 
p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  malcing 
arrangements  with  the  contact  person 
identified  below. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Diann  Dawson,  5th  Floor,  370 
L'Enfant  Promenade  SW.,  Washington, 
DC  20447.  telephone  (202)  252-5119. 


SUPPLEMENTARY  INFORMATION: 

Discussion  of  Statutory  Provision 

Section  12304  of  COBRA,  Pub.  L.  99- 
272,  amended  section  402(a)(26]  of  titie 
IV-A  of  die  Social  Security  Act  (the  Act) 
by  adding  a  new  subparagraph  (C) 
which  requires  each  applicant  or 
recipient  to  cooperate  with  the  State  in 
identifying  and  providing  information  to 
assist  the  States  in  pursuing  any  third 
party  who  may  be  liable  to  pay  for  the 
care  and  services  available  under  the 
State's  plan  for  medical  assistance 
under  titie  XIX  of  the  Act.  An  individual 
may  be  exempted  from  this  requirement 
if  he  or  she  is  determined  to  have  good 
cause  for  refusing  to  cooperate  as 
determined  by  the  State  agency  in 
accordance  with  standards  prescribed 
by  the  Secretary  which  take  into 
consideration  the  best  interest  of  the 
individuals  involved. 

The  statute  also  provides  that  States 
shall  not  be  subject  to  any  financial 
penalty  in  the  administration  or 
enforcement  of  this  provision  as  a  result 
of  any  monitoring,  quality  control,  or 
auditing  requirements.  According  to  the 
conference  report,  this  provision  is 
intended  to  exclude  from  the  calculation 
of  AFDC  fiscal  sanctions  for  assistance 
payments  any  errors  resulting  from  the 
application  of  this  policy.  These 
statutory  requirements  are  effective  July 
1. 1986. 

Discussion  of  Proposed  Rule  Provisions 

These  proposed  rules  require,  as  a 
condition  of  eligibility  for  AFDC,  each 
applicant  and  recipient  to  cooperate 
with  the  State  in  identifying,  and 
providing  information  to  assist  the  State 
in  pursuing,  any  third  party  who  may  be 
liable  to  pay  for  medical  care  and 
ser\'ices.  This  is  consistent  with  the 
Department's  initiative  to  reduce 
medical  costs  to  States  and  the  Federal 
government,  and  with  the  concept  of 
Medicaid  as  the  payor  of  last  resort. 
These  rules  facilitate  the  pursuit  of  third 
party  resources  and  thereby  assist  in 
reducing  Medicaid  expenditures  of 
States  and  the  Federal  government. 
When  used  in  this  provision,  "third 
parties"  include  any  individual,  entity, 
or  program  that  may  be  liable  to  pay  all 
or  part  of  the  costs  for  medical  care  and 
services  available  under  title  XIX  of  the 
Act.  The  term  may  also  include  any 
employment-related  or  other  individual 
or  groiip  health  insurance  available  to  or 
through  the  dependent  child's  parents. 

We  have  added  a  new  section  45  CFR 
232.13  to  reflect  this  new  eligibility 
requirement  We  are  also  adding 
language  to  the  current  regulations  at  45 
CFR  235.70  to  provide  for  the  prompt 
notification  to  the  title  XIX  agency  of  all 


relevant  information  to  assist  in  their 
pursuit  of  hable  third  parties. 

The  statute  provides  that  individuals 
who  refuse  to  cooperate  with  the  State 
in  the  pursuit  of  third-party  liability  for 
medical  services  must  be  removed  from 
the  assistance  unit.  The  statute  also 
provides  that  applicants  and  recipients 
may  be  exempted  from  this  new 
provision  if  they  are  determined  by  the 
State  agency  to  have  good  cause  for 
refusing  to  cooperate  in  accordance  with 
standards  prescribed  by  the  Secretary, 
which  take  into  consideration  the  best 
interests  of  the  individuals  involved. 
This  provision  is  similar  in  scope  to 
current  regulations  at  45  CFR  232.12 
which  provide  for  such  good  cause 
determinations  for  refusal  to  cooperate 
in  establishing  paternity  or  obtaining 
support  for  an  eligible  child.  Regulations 
at  45  CFR  232.11  on  "Assignment  of 
Rights  to  Support"  currentiy  include 
standards  for  making  determinations  of 
whether  good  cause  exists  for  an 
individual's  refusal  to  comply  with  child 
support  requirements. 

In  order  to  provide  for  consistency 
between  these  similar  requirements,  we 
propose  to  m.ake  these  same  good  cause 
standards  applicable  to  the  requirement 
under  this  provision.  The  existing 
regulations  for  refusing  to  cooperate  at 
45  CFR  232.40-232.49  and  235.70  are 
being  amended,  where  appropriate,  to 
extend  current  procedures  and  policies 
regarding  good  cause  determinations  for 
child  support  to  this  new  eligibility 
requirement.  Specifically,  we  propose  to 
amend  45  CFR  232.40  (a)  and  (b).  232.42 
(a)  and  (c).  232.44  (a)  and  (b).  232.45  (a), 
(b),  and  (c),  232.48(gl,  232.49  (a),  (c).  and 
(d).  235.70  (a)  and  (b),  and  Appendix  A 
to  Part  232,  to  incorporate  those 
standards,  as  are  appropriate,  for  use  in 
determining  good  cause  claims  for 
refusal  to  identify  and  assist  in  the 
pursuit  of  third  parties  liable  (or 
potentially  liable)  for  medical  services. 

These  rules  would  also  require  that 
the  State  must  provide  assistance  to  an 
eligible  child  in  the  form  of  protective 
payments  for  cases  where  the  ca.-^taker 
relative  refuses  to  cooperate.  This 
requirementis  consistent  with  similar 
restrictions  imposed  in  cases  where 
individuals  refused  to  cooperate  in 
employment-related  activities  or  in 
establishing  paternity  or  obtaining 
support  payments.  In  the  latter  case. 
Congress  was  concerned  that  continued 
receipt  of  assistance  by  the 
uncooperative  adult  on  behalf  of  other 
family  members  would  offset,  to  some 
degree,  the  penalty  imposed  by  the  State 
and  may  lead  to  a  diversion  of  funds 
necessary  for  the  well-being  of  the  child. 
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The  requirement  to  provide  assistance 
in  the  form  of  protective  payments  has 
proven  to  be  an  effective  method  in 
meeting  these  concerns.  Extension  of 
this  policy  to  refusal  to  cooperate  in 
pursuing  third-party  liability  for  medical 
services  is  simUarly  essential  for  the 
well-being  of  the  child,  and  is  therefore 
justified  under  the  authority  of  section 
1102  of  the  Act,  which  enables  the 
Secretary  to  make  such  rules  as  are 
necessary  for  the  efRcient 
administration  of  the  program. 
Accordingly,  we  propose  to  amend  45 
CFR  234.eo(a)  to  provide  that  protective 
payments  are  necessary  in  cases  where 

good  cause  is  not  estabUshed.      

Federal  financial  participation  (FFP)  is 
available  for  gathering  third-party 
liability  information  as  long  as  the 
activity  is  conducted  as  part  of  the 
administration  of  the  tide  IV-A  State 
plan.  Such  activities  include  making 
good  cause  determinations  and 
providing  assistance  in  the  form  of 
protective  payment,  as  explained  in 
proposed  regulation  45  CFR  232.13(c). 
FFP  is  not  available  under  tide  IV-A  for 
activities  outside  the  scope  of  the 
administration  of  a  State  plan  for  AFDC 
such  as  the  cost  of  providing  medical 
care  and  services. 

We  consider  the  information  gathering 
activities  prescribed  in  this  rule,  such  as 
interviewing  clients  and  contacting 
collateral  sources,  as  part  of  the 
administration  of  die  AFDC  program. 
This  is  necessary  because  the  statute 
now  requires  cooperation  in  obtaining 
third  party  liability  for  medical  care  "as 
a  condition  of  eligibility  for  aid." 
Moreover,  the  State  plan  must  now 
require  the  IV-A  agency  to  provide  to 
the  State  Medicaid  agency  "all  relevant 
information  as  prescribed  by  the  State 
Medicaid  agency"  as  set  forth  in 
proposed  regulations  at  45  CFR 
235.70(b)(2).  Thus,  the  information 
gathering  requirement  for  third-party 
liability  is  now  part  of  the  larger 
information  gathering  requirement  for 
the  AFDC  eligibility  determination— 
these  costs  must  therefore  be  claimed 
under  tide  IV-A. 

To  some  extent,  the  information 
gathering  activities  prescribed  in  this 
rule  may  overlap  or  even  duplicate 
information  gathering  activities 
prescribed  in  45  CFR  306.50.  "Securing 
Medical  Support  Information." 
Nevertheless,  the  State  must  claim  the 
costs  under  title  IV-A  rather  than  title 
IV-D,  since  current  regulations  at  45 
CFR  304.23(a)  deny  FFP  under  title  IV-D 
for  activities  related  to  the  FV-A 
program.  Only  where  the  State  FV-A 
agency  fails  to  provide  the  information 
specified  under  45  CFR  306.50(a),  and 


the  information  must  be  collected  and 
forwarded  by  the  IV-D  agency  pursuant 
to  that  section,  is  FFP  available  under 
tide  IV-D. 

Regulatory  Piocedures 

Executive  Order  12291 

These  proposed  rules  do  not  meet  any 
of  the  criteria  specified  in  Executive 
Order  12291  for  a  major  regulation 
because  the  cost  of  implementation  is 
expected  to  be  insignificant. 

Paperwork  Reduction  Act 

Public  reporting  burden  for  the 
collection  of  information  requirements 
at  45  CFR  232.48  is  estimated  to  average 
60  minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  maintaining  the  data  needed, 
and  completing  and  reviewing  the 
collection  of  iidormation.  Send 
comments  regarding  this  burden 
estimate  of  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Office  of  Family  Assistance,  5th 
Floor,  370  L'Enfant  Promenade  SW.. 
Washington,  DC  20447;  and  to  die  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project.  Washington.  DC 
20503. 

Regulatory  Flexibility  Act 

The  primary  impact  of  these  proposed 
rules  is  on  State  governments  and 
individuals.  Therefore,  we  certify  that 
these  rules,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  benefits  to 
individuals  and  payments  to  States. 
Thus,  a  regulatory  flexibility  analysis  as 
provided  in  Pub.  L  96-354,  the 
Regulatory  FlexibiUty  Act,  is  not 
required. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  13.808,  Public  Assistance.) 

list  of  Subjects 

45  CFR  Part  232 

Aid  to  families  with  dependent 
children.  Child  support.  Grant 
programs — social  programs. 

45  CFR  Part  234 

Grant  programs — social  programs. 
Health  care,  Public  assistance  programs. 
Rent  subsidies. 

45  CFR  Part  235 

Aid  to  families  with  dependent 
children,  Fraud,  Grant  programs — social 
programs.  Public  assistance  programs. 


Dated:  June  29, 198a 
Wayne  A.  Stanton, 
Administrator,  Family  Support 
Administration. 

Approved:  Deceml>er  2, 1968. 
OtisR.Bowen, 
Secretary  of  Healti)  and  Human  l^>ervices. 

Part  232  of  Chapter  n.  Title  45,  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below: 

PART  232— SPECIAL  PROVISIONS 
APPLICABLE  TO  TITLE  IV-A  OF  THE 
SOCIAL  SECURITY  ACT 

1.  The  authority  citation  for  Part  232  is 
revised  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Part  232  is  amended  by  adding  a 
new  S  232.13  to  read  as  follows: 

§232.13    Cooperation  In  pursuing  HaMltty 
for  madlcal  service  s* 

(a)  The  State  plan  must  provide  that 
as  a  condition  of  eligibility,  each 
applicant  for  or  recipient  of  AFDC  will 
be  required  to  cooperate  (unless  good 
cause  for  refusing  to  do  so  is  determined 
by  the  Director  of  the  State  IV-A  agency 
to  exist  in  accordance  with  S  S  232.40 
through  232.49  with  the  State  in: 

(1)  Identifying  any  third  party  who 
may  be  liable  for  care  and  services 
available  under  the  State's  tide  XIX 
State  plan  in  behalf  of  the  applicant  or 
recipient  or  in  behalf  of  any  other  family 
member  (including  parents  and  siblings 
as  required  under  S  206.10(a)(l)(vii)  (A) 
and  (B)]  for  whom  the  applicant  or 
recipient  is  applying  for  or  receiving 
assistance;  and 

(2)  Providing  relevant  information  to 
assist  the  State  in  pursuing  any  such 
potentially  liable  third  parties.  Such 
information  shall  include,  but  is  not 
limited  to,  the  name,  address,  telephone 
number,  type  of  liability  of  the  third 
party  as  well  as  other  pertinent 
information,  such  as  the  third  party's 
employer,  type  of  medical  plan,  policy 
number,  etc. 

(b)  The  plan  shall  provide  that  if  the 
applicant  or  recipient  fails  to  cooperate 
as  required  by  this  section  (unless  good 
cause  is  determined  to  exist),  the  State 
or  local  agency  shall: 

(1)  Deny  assistance  to  the  applicant  or 
recipient  without  regard  to  other 
eligibiUty  factors;  and 

(2)  Provide  assistance  to  the  eligible 
child  in  the  form  of  protective  payments 
as  described  in  9  234.60  of  this  chapter. 
Such  assistance  will  be  determined 
without  regard  to  the  needs  of  the 
applicant  or  recipient. 

(c)  Federal  financial  participation 
(FFP)  is  available  for  title  IV-A 


administrative  costs  associated  with 
identifying  and  providing  information 
about  a  third  party  provider  as  part  of 
the  eligibilify  determination  for  the 
AFDC  program.  FFP  is  also  available  for 
IV-A  admhiistrative  costs  associated 
with  determining  good  cause  for  faUure 
to  cooperate  and  providing  assistance  in 
the  form  of  protective  payments. 

3.  Section  232.40  is  amended  by 
revising  paragraphs  (a),  (b)(1),  (b)(2)(i) 
(A),  (B),  and  (C),  and  (b)(2)(ii)  (C),  (E), 
and  (F)  to  read  as  follows: 


S232.40   Ctabnlng  good  cauM  tor  refusing 
tooooparat*. 

(a)  Opportunity  to  claim  good  cause. 
The  plan  shall  provide  that  an  applicant 
for,  or  recipient  of,  AFDC  will  have  the 
opportimity  to  claim  good  cause  for 
refiising  to  cooperate  as  required  by 

§  232.12  or  i  232.13. 

(b)  *  •  * 

(1)  The  plan  shall  provide  that  (i) 
Prior  to  requiring  cooperation  under 
S  232.12  or  S  232.13,  the  State  or  local 
agency  will  notify  the  applicant  or 
recipient  of  the  rijght  to  claim  good  cause 
as  an  exception  to  the  cooperation 
requirement  and  of  all  the  requirements 
applicable  to  a  good  cause 
determination; 

(ii)  The  notice  will  be  in  writing,  widi 
a  copy  furnished  to  the  applicant  or 
recipient;  and 

(iii)  The  applicant  or  recipient  and  the 
caseworker  will  acknowledge  that  the 
applicant  or  recipient  received  the 
notice  by  signing  and  dating  a  copy  of 
the  notice,  which  will  be  placed  in  the 
case  record. 

(2)  *  •  * 

PJ  *  *  *       . 

(A)  Advise  the  applicant  or  recipient 

of  the  potential  benefits  the  child  may 
derive  from  the  establishment  of 
patemify,  securify  support,  and  pursuing 
habilify  for  medical  services; 

(B)  Advise  the  applicant  or  recipient 
that  by  law,  cooperation  in  establishing 
patemify,  securing  support,  and 
pursuing  liabilify  for  medical  services  is 
a  condition  of  eligibilify  for  AFDC; 

(C)  Advise  the  applicant  or  recipient 
of  the  sanctions  provided  by  S9  232.12 
and  232.13  for  refusal  to  cooperate 
without  good  cause; 

(ii)  •  *  • 

(C)  Inform  the  applicant  or  recipient 
that  on  die  basis  of  the  corroborative 
evidence  supplied  and  the  agency's 
investigation  if  necessary,  the  State  or 
local  agency  will  determine  whether 
cooperation  would  be  against  the  best 
interests  of  the  child  for  whom  support 
or  liabilify  for  medical  services  would 
be  sought; 


(E)  Inform  the  applicant  or  recipient 
diat  die  State  Child  Support 
Enforcement  agency  and  the  State 
Medicaid  agency  may  review  the  State 
or  local  agency's  findings  and  basis  for  a 
good  cause  determination  and  may 
participate  in  any  hearings  concerning 
the  issue  of  good  cause;  and 

(F)  As  applicable,  (see  {  232.49) 
inform  the  applicant  or  recipient  that 
either  The  State  Child  Support 
Enforcement  agency  will  not  attempt  to 
establish  patemify  and  collect  support 
and  the  State  Medicaid  agency  will  not 
pu^ue  third  parties  liable  for  medical 
services  in  those  cases  where  the 
applicant  or  recipient  is  determined  to 
have  good  cause  for  refusing  to 
cooperate;  or  the  State  Chdd  Support 
Enforcement  agency  may  attempt  to 
establish  patemify  and  collect  support 
and  the  State  Medicaid  agency  may 
pursue  liable  third  parties  in  diose  cases 
where  the  State  or  local  agency 
determines  that  this  can  be  done 
without  risk  to  the  applicant  or  recipient 
if  done  without  their  participation.  • 

5.  Section  232.41  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 

9  232.41    Determination  of  good  cause  for 
refusal  to  cooperate. 

•  •        •        •        • 

(d)  *  •  * 

(2)  Continued  refusal  to  cooperate  will 
result  in  imposition  of  the  sanctions 
provided  in  9  232.12  or  9  232.13. 

6.  Section  232.42  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)(1)  introductory  text,  (a)(2),  and 
(c)(5)  to  read  as  follows: 

9  232.42    Good  cause  drcumslancea. 

(a)  Circumstances  under  which 
cooperation  may  be  "against  the  best 
interests  of  the  child".  The  plan  shall 
provide  that  the  State  or  local  agency 
will  determine  that  cooperation  in 
estabUshing  patemify,  securing  support 
or  pursuing  any  third  parfy  who  may  be 
liable  to  pay  for  medical  services 
available  under  the  State's  Medicaid 
plan  is  against  the  best  interests  of  the 
child  only  if: 

(1)  The  applicant's  or  recipient's 
cooperation  in  establishing  patemify, 
securing  support,  or  pursuing  third 
parties  potentially  liable  for  medical 
services  is  reasonably  anticipated  to 
result  in: 

•  •        •        •        * 

(2)  At  least  one  of  the  following 
circumstances  exists,  and  the  State  or 
local  agency  believes  that  because  of 
the  existence  of  that  circumstance 
proceeding  to  establish  patemify,  secure 
support,  or  pursue  third  party  liabilify 


for  medical  services  would  be 
detrimental  to  the  child  for  whom 
support  would  be  sought 
•       •        •        •        * 

(c)  •  •  • 

(5)  The  extent  of  involvement  of  the 
child  in  the  patemify  estabUshment 
support  enforcement  activify  or  pursuit 
of  third  parties  to  be  undertaken. 

7.  Section  232.44  is  revised  to  read  as 
foUows: 

9232.44    Partidprttonliyttie8tatolV-Oor 

The  plan  shall  provide  that 

(a)  Prior  to  making  a  fmal 
determination  of  good  cause  for  refusing 
to  cooperate,  the  State  or  local  agency 
wiU: 

(1)  Afford  the  IV-D  agency  or  the 
Medicaid  agency,  as  appropriate,  the 
opportunity  to  review  and  comment  on 
the  findings  and  basis  for  the  proposed 
determination;  and 

(2)  Consider  any  recommendation 
from  the  IV-D  agency  or  the  Medicaid 
agency,  as  appropriate. 

(b)  Hie  State  or  local  agency  will  give 
the  IV-D  agency  or  the  Medicaid 
agency,  as  appropriate,  the  opportunify 
to  participate  in  any  hearing  (under 

9  205.10  of  this  chapter]  that  results  from 
an  applicant's  or  recipient's  appeal  of 
any  agency  action  under  9  9  232.40 
duxiu^  232.49. 

8.  Section  232.45  is  revised  to  read  as 
follows: 

§232.45    Notice  to  ttielV-O  or  Medlc^d 
Agency. 

The  plan  shall  provide  that 

(a)  If  the  notice,  required  by  9  235.70 
of  this  chapter,  has  previously  been 
provided  to  the  IV^  agency  or 
Medicaid  agency,  as  appropriate,  the 
State  or  local  agency  will  promptiy 
report  to  the  IV-D  agency  or  Medicaid 
agency,  as  appropriate,  that  good  cause 
has  been  claimed; 

(b)  The  State  or  local  agency  wUl 
promptly  report  to  the  IV-0  agency  or 
Medicaid  agency,  as  appropriate,  aU 
cases  in  which  it  has  determined  that 
there  is  good  cause  for  refusal  to 
cooperate  and  if  apphcable.  its 
determination  whether  or  not  child 
support  enforcement  or  pursuit  of  third 
parties  potentially  liable  for  medical 
services  may  proceed  without  the 
participation  of  the  caretaker  relative: 
and 

(c)  The  State  and  local  agency  will 
prompdy  report  to  the  FV-D  agency  or 
Medicaid  agency,  as  appropriate,  all 
cases  in  which  it  has  determined  that 
there  is  not  good  cause  for  refusal  to 
cooperate. 
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9.  Section  232.47  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

of 


3232.47 
determlnatkNi. 


(b)  If  it  determines  that  circumstances 
have  changed  such  that  good  cause  no 
longer  exists,  it  will  rescind  its  findings 
and  proceed  to  enforce  the  requirements 
of  S  232.12  or  1 232.13  of  this  chapter. 

la  Section  232.46  is  amended  by 
revising  the  Introductory  text  of  the 
section  and  paragraph  (g)  to  read  as 
follows: 


S232.4t    Recortf keeping m good ( 

The  plan  shall  provide  that  the  State 
will  maintain  separate  records  of  the 
good  cause  claims  under  9  232.12  and 
the  good  cause  claims  under  1 232.13 
and  will  make  it  possible  to  submit  to 
the  Department,  upon  request,  data 
concerning: 

(g)  The  number  of  cases  in  which  the 
applicant  or  recipient  was  found  to  have 
good  cause  for  refusing  to  cooperate  but 
there  was  a  determination  pursuant  to 
§  232.49  that  child  support  enforcement 
or  the  pursuit  of  third  parties  potentially 
liable  for  medical  services,  may  proceed 
without  the  participation  of  the 
caretaker  relativr.  and 

11.  Section  232.49  is  amended  by 
revising  paragraphs  (a),  (c)  and  (d)  to 
read  as  follows: 

9  232.49    Enforcement  without  Itw 
caretaker's  cooperation. 

(a)  If  the  State  or  local  agency  makes 
a  determination  that  good  cause  exists  it 
will  also  make  a  determination  of 
whether  or  not  child  support 
enforcement  or  the  pursuit  of  any  third 
party  liable  for  medical  services  could 
proceed  without  risk  of  harm  to  the  child 
or  caretaker  relative  if  the  enforcement 
or  coUecUon  activities  did  not  involve 
their  participation: 
•       •       •       •       • 

(c)  If  the  IV-A  agency  excuses 
cooperation  bat  determines  that  the  IV- 
D  agency  or  the  Medicaid  agency  may 
proceed  to  establish  paternity,  enforce 
support  or  pursue  liable  third  parties,  it 
will  notify  the  applicant  or  recipient  to 
enable  such  individual  to  withdraw  his 
or  her  application  for  assistance  or  have 
the  case  closed;  and 

(d)  Prior  to  making  this  determination 
under  this  paragraph,  the  State  or  local 
agency  will  afford  the  W-D  agency  or 
the  Medicaid  agency  an  opportunity  to 
review  and  comment  on  the  findings  and 
basis  for  the  proposed  determination 


and  ctmsider  any  reconunendation  from 
the  rV-D  agency  or  the  Medicaid 
agency. 

12.  In  Part  23Z  Appendix  A  is  revised 
to  read  as  follows: 

Appmidlx  A  to  Part  232 — Model  Two-Put 
Good  CaoM  Notka 

This  suggested  two-part  notiGe  format 
meets  tlte  notice  requirements  of 
I  232.40(b)(2I-  The  first  notice  should  be 
provided  prior  to  requiring  the  applicant's  or 
recipient's  cooperation.  The  second  notice 
should  be  primarily  provided  if  the  applicant 
or  recipient  so  requests  or  following  a  claim 
of  good  cause.  Receipt  of  die  notice  will  be 
scknowledged  by  tte  applicant's  or 
recipient's  and  the  worker's  signature.  The 
signed  copy  should  be  placed  in  the  AFDC 
case  record  with  one  copy  retained  by  the 
applicant  or  recipient. 

Before  being  used  by  a  State,  this  model 
should  be  adapted  by  substituting  the 
appropriate  agencies'  names. 

Notice  of  Requirement  to  Cooperate  and 
Right  to  Claim  Good  Cause  for  Refuaal  to 
Cooperate  in  Child  Support  Enforcement  and 
the  Pursuit  o/  Third  Parties  Liable  for 
Medical  Services 

Benefits  of  Child  Support  Enforcement 

Your  cooperation  in  the  diild  support 
enforcement  process  may  be  of  value  to  yon 
and  your  child  because  it  might  result  in  the 
following  benefits: 

•  Finding  the  absent  parent 

•  Legally  establishing  your  child's 
paternity; 

•  The  possibility  that  support  payments 
might  be  higher  than  your  welfare  grant;  and 

•  The  possibility  that  you  and  your 
children  may  obtain  rights  to  future  social 
security,  veterans,  or  other  government 
benefits.       • 

What  is  Meant  by  Cooperation? 

The  law  requires  you  to  cooperate  with  the 
welfare,  child  support  and  Medicaid  agencies 
to  get  any  support  (financial  or  medical) 
owed  to  you  and  any  of  the  children  for 
whom  you  want  AFbC  unless  you  have  good 
cause  for  not  cooperating. 

In  cooperating  with  the  welfare,  child 
support  and  Medicaid  agencies,  you  may  be 
asked  to  do  one  or  mora  of  the  following 
things: 

•  Name  and  parent  of  any  child  applying 
for  or  receiving  AFDC,  and  give  information 
you  have  to  help  find  the  parents; 

•  Help  determine  legally  who  the  father  is 
if  your  diild  was  bom  out  of  wedlock; 

•  Give  help  to  obtain  money  owed  to  you 
or  the  children  receiving  AFDC; 

•  Pay  the  State  any  money  which  is  given 
directly  to  you  by  the  absent  parent  (you  will 
continue  to  get  your  full  AFDC  grant  from  the 
State):  and 

•  Identify  and  provide  information  for  the 
punuit  of  any  third  party  who  may  be  liable 
to  pay  for  medical  care  and  services. 

You  may  be  required  to  come  to  the 
welfare  office,  child  support  office,  court  or 
the  State  Medicaid  agency  to  sign  papen  or 
give  necessary  informatioa 


What  Is  Meant  by  Good  Cause? 

You  may  have  good  cause  not  to  cooperate 
in  the  State's  efforts  to  collect  child  support 
and  payments  for  medical  care  from  third 
parties.  You  may  be  excused  from 
cooperating  if  you  beUeve  that  cooperation 
would  not  be  in  the  best  interest  of  your 
child,  and  if  you  can  provide  evidence  to 
support  this  claim. 

If  You  Do  Not  Cooperate  and  You  Do  Not 
Have  Good  Cause 

•  Yon  will  be  ineligible  for  AFDC 

•  Your  children  will  still  be  eligible  for 
AFDC  for  their  own  needs.  Your  children's 
grant  will  go  to  another  person,  called  a 
"protective  payee." 

How  and  When  You  May  Qaim  Good  Cause 

•  If  you  want  to  claim  good  cause,  you 
must  tell  a  worker  that  you  think  that  you 
have  good  cause.  You  can  do  this  at  any  time 
you  believe  you  have  good  cause  not  to 
cooperate. 

•  If  you  claim  "good  cause"  you  must  be 
given  another  notice.  This  second  notice  will 
explain  the  circumstances  under  which  the 
Welfare  Agency  may  find  good  cause,  and 
the  type  of  evidence  or  other  information  the 
Welfare  Agency  needs  to  decide  your  claim. 
You  may  also  ask  for  this  second  notice  to 
help  you  decide  whether  or  not  to  claim  good 
cause. 

I  have  read  this  notice  concerning  my  right 
to  claim  good  cause  for  refusing  to  cooperate. 

(Signature  of  applicant/recipient) 

(Date) 

I  have  provided  the  applicant/recipient 
with  a  copy  of  this  notice. 

(Signature  of  woiker) 

(Date) 

Second  Notice  of  Right  to  Claim  Good  Cause 
for  Refusal  to  Cooperate  in  Child  Support 
Enforcement  and  the  Pursuit  of  Thini  Parties 
Liable  for  Medical  Services 

Good  Cause  Qrcomstances 

You  may  claim  to  have  good  cause  for 
refusing  to  cooperate  if  you  believe  that  such 
cooperation  would  not  be  in  the  best  interests 
of  your  child.  The  following  circmnstancea 
under  which  the  Welfare  Agency  may 
determine  that  you  have  good  cause  for 
refusing  to  cooperate: 

•  Cooperation  is  anticipated  to  result  in 
serious  physical  or  emotional  harm  to  the 
child: 

•  Cooperation  is  anticipated  to  result  in 
physical  or  emotional  harm  to  you  which  is 
so  serious  it  reduces  your  ability  to  care  for 
the  child  adequately; 

•  The  child  was  bom  after  forcible  rape  or 
incest; 

•  Court  proceedings  are  going  on  for 
adoption  of  the  child;  or 

•  You  are  working  with  an  agency  helping 
you  to  decide  whether  to  place  the  child  for 
adoption. 

Proving  Good  Cause 

It  is  your  responsibility  to: 


•  Provide  the  Welfare  Agency  with  the 
evidence  needed  to  determine  whether  you 
have  good  cause  for  refusing  to  cooperate  (if 
your  reason  for  claiming  good  cause  is  your 
fear  of  physical  harm  and  it  is  impossible  to 
obtain  evidence,  the  Welfare  Agency  may 
still  be  able  to  make  a  good  cause 
determination  after  an  investigation  of  your 
claim). 

•  Give  the  necessary  evidence  to  the 
agency  within  20  days  after  claiming  good 
cause.  The  Welfare  Agency  will  give  you 
more  time  only  if  it  determines  that  more 
than  20  days  are  required  because  of  the 
difficulty  in  obtaining  the  evidence. 

The  Welfare  Agency  may: 

•  Decide  your  claim  based  on  the  evidence 
which  you  give  to  the  agency,  or 

•  Decide  to  conduct  an  investigation  to 
further  verify  your  claim.  If  the  Welfare 
Agency  decides  an  investigation  is  needed, 
you  may  be  required  to  give  information,  such 
as  the  absent  parent's  name  and  address,  to 
help  the  investigation.  The  agency  will  not 
contact  the  absent  parent  without  first  telling 
you. 

Note:  If  you  are  an  applicant  for  assistance, 
you  will  not  receive  your  share  of  the  grant 
(mtil  you  have  given  the  agency  the  evidence 
needed  to  support  your  claim,  and,  if 
requested,  the  information  needed  to  permit 
an  investigation  of  your  claim. 

Examples  of  Acceptable  Evidence 

The  following  are  examples  of  acceptable 
kinds  of  evidence  the  Welfare  Agency  can 
use  in  determining  if  good  cause  exists. 

If  you  need  help  in  getting  a  copy  of  any  of 
the  documents,  ask  the  Welfare  Agency.  The 
Welfare  Agency  will  give  you  reasonable 
assistance  which  is  needed  to  help  you 
obtain  the  necessary  documents  to  support 
our  claim. 

•  Birth  certificates,  or  medical  or  law 
enforcement  records,  which  indicate  that  the 
child  was  conceived  as  the  result  of  incest  or 
forcible  rape: 

•  Court  documents  or  other  records  which 
indicate  that  legal  proceedings  for  adoption 
are  pending  in  court; 

•  Court,  medical,  criminal,  child  protective . 
services,  social  services,  psychological,  or 
law  enforcement  records  which  indicate  that 
the  alleged  or  absent  father  might  inflict 
physical  or  emotional  harm  on  you  or  the 
child: 

•  Medical  records  which  indicate 
emotional  health  history  and  present  health 
status  of  you  or  the  child  for  whom  support 
would  be  sought;  or  written  statements  from 
a  mental  health  professional  indicating  a 
diagnosis  or  prognosis  concerning  the 
emotional  health  of  you  or  the  child; 

•A  written  statement  from  a  public  or 
private  agency  confirming  that  you  are  being 
assisted  in  resolving  the  issue  of  whether  to 
keep  or  give  up  the  child  for  adoption;  and 

•  Sworn  statements  from  individuals, 
including  friends,  neighbors,  clergymen, 
social  woikers.  and  medical  professionals 
who  might  have  knowledge  of  the 
circumstances  providing  the  basis  of  your 
good  cause  claim. 

Child  Support  Agency  and  Medicaid  Agency 
Participation  and  Enforcement 

The  Child  Support  Enforcement  Agency  or 
the  Medicaid  Agency  may  review  the 


Welfare  Agency's  findings  and  the  basis  for  a 
good  cause  determination  in  your  case.  If  you 
request  a  hearing  regarding  this  issue  of  good 
cause  for  refusing  to  cooperate,  the  Child 
Support  Enforcement  Agency  or  the  Medicaid 
Agency  may  participate  in  that  hearing. 

The  Notice  must  include  one  of  the 
following  statements,  as  applicable 
depending  on  the  State  plan  option  chose. 
See  S  232.49. 

Option  1.  If  you  are  found  to  have  good 
cause  for  not  cooperating,  the  Child  Support 
Enforcement  Agency  may  attempt  to 
establish  paternity  or  collect  support  and  the 
State  Metlicaid  agency  may  puraue  third 
parties  potentially  Uable  for  medical  services 
only  if  the  welfare  agency  detennines  that 
this  can  be  done  without  risk  to  you  or  your 
child.  This  will  not  be  done  without  firet 
telling  you. 

Option  2.  If  you  are  found  to  have  good 
cause  for  not  cooperating,  the  Child  Support 
Enforcement  Agency  will  not  attempt  to 
establish  paternity  or  collect  support  and.  as 
appropriate,  the  State  Medicaid  agency  will 
not  pursue  third  parties  potentially  liable  for 
medical  services. 

I  have  read  this  notice  concerning  my  right 
to  claim  good  cause  for  refusing  to  cooperate. 

(Signature  of  appUcant/recipient) 

Pate) 

I  have  provided  the  applicant  the 
applicant/recipient  with  a  copy  of  this  notice. 

(Signature  of  worker) 

(Date) 

Part  234  of  Chapter  II.  Tide  45,  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below: 

PART  234— FINANCIAL  ASSISTANCE 
TO  INDIVIDUALS 

1.  The  authority  citation  for  Part  234  is 
revised  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Part  234.60  is  amended  by  revising 
paragraphs  (a)(1)  and  (a)(13)  to  read  as 
follows: 

9234.60    Protective,  vendor  and  two-party, 
payntenta  f o  dependent  ctiildfen. 

(a)  •  •  *  (1)  If  a  State  plan  for  AFDC 
uiuier  title  IV-A  of  the  Social  Security 
Act  provides  for  protective,  vendor  and 
two-party  pajments  for  cases  other  than 
failure  to  participate  in  WIN, 
employment  search,  or  Community 
Work  Experience  Programs  (CWEP),  or 
failure  by  the  caretaker  relative  to  meet 
the  eligibility  requirements  of  9  232.11, 
232.12,  or  232.13  of  this  chapter.  It  must 
meet  the  requirements  in  paragraphs  (a) 
(2)  through  (11)  of  this  section.  In 
addition,  the  plan  may  provide  for 
protective,  vendor,  and  two-party 
payments  at  the  request  of  the  recipient 


as  provided  in  paragraph  (a)(14)  of  this 
section. 

(13)  For  cases  in  which  a  caretaker 
relative  fails  to  meet  the  eligibility 
requirements  of  99  232.11,  232.12,  or 
232<13  of  this  chapter  by  failing  to  assign 
rights  to  support  or  cooperate  in 
determining  paternity,  securing  support, 
or  pursuing  third-party  liability  for 
medical  services,  the  State  plan  must 
provide  that  only  the  requirements  of 
paragraphs  (a)(7)  and  (9)(ii)  of  this 
section  will  be  applicable.  For  such 
cases  the  entire  amount  of  the 
assistance  payment  will  be  in  the  form 
of  protective  or  vendor  payments.  These 
protective  or  vendor  payments  will  be 
terminated,  with  return  to  money 
payment  status,  only  upon  compliance 
by  the  caretaker  relative  with  the 
eligibility  requirements  of  99  232.11, 
232.12,  and  232.13  of  this  chapter. 
However,  if  cdter  making  all  reasonable 
efforts,  the  State  agency  is  imable  to 
locate  an  appropriate  individual  to 
whom  protective  payments  can  be 
made,  the  State  may  continue  to  make 
payments  on  behalf  of  the  remaining 
members  of  the  assistance  unit  to  the 
sanctioned  caretaker  relative. 

*  •        •        •        • 

Part  235  of  Chapter  H,  Tide  45,  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below: 

PART  235— ADMINISTRA'nON  OF 
FINANCIAL  PROGRAMS 

1.  The  authority  citation  for  Part  235  is 
added  to  read  as  set  forth  below,  and 
the  authority  citations  following  any 
section  in  the  part  are  removed. 

Authority:  Sees.  Z  3.  402,  403. 1002. 1003. 
1102. 1402. 1403. 1602.  and  1603.  Social 
Security  Act  as  amended  (42  U.S.C.  302.  303 
602.  603. 1202. 1203, 1302.  and  Part  XXIII  of 
Pub.  L  97-35. 1352, 1353.  lo32,  and  1383) 

2.  Section  235.70  is  amended  by 
revising  the  section  heading  and 
introductory  text  of  paragraph  (a)  and 
pargraph  (b)(2)  to  read  as  follows: 

§235.70    Prompt  notlc*  to  IV-O  or 
MedicaM  Agency. 

(a)  A  state  plan  under  tide  IV-A  of  the 
Social  Security  Act  must  provide  for 
prompt  notice  to  the  State  or  local  child 
support  agency  designated  piu^uit  to 
section  454(3)  of  the  Social  Security  Act 
and  to  the  State  Medicaid  agency,  as 
appropriate,  whenever 

•  •        •        •        * 

(b)  •  *  • 

(2)  "Prompt  notice"  means  written 
notice  including  a  copy  of  the  AFDC 
case  record,  or  all  relevant  information 
as  prescribed  by  the  child  support 
agency.  Prompt  notice  must  also  include 
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all  relevant  information  as  prescribed  by 
the  State  Medicaid  agency  for  the 
pursuant  of  liable  third  parties.  The 
prompt  notice  shall  be  provided  within 
two  working  days  of  the  famishing  of 
aid  or  the  determination  that  an 
individual  is  a  recipient  under 
8  233J0(a)(3)(viii)(D).  The  title  IV-A 
agency,  the  child  support  agency  and  the 
Medicaid  agency  may  agree  to  provide 
notice  immediately  upon  the  filing  of  an 
application  for  assistance. 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  rules  that  are  appiicabte  to  the 
put>lic.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  arxl 
applications  and  agency  statements  of 
organization  and  functiora  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Fonns  Under  Review  by  Office  of 
Management  and  Budget 

May  19, 1988. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworii  Reduction  Act  (44  U.S.C 
Chapter  35)  since  the  last  list  was 
published,  lliis  list  is  grou|>ed  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(8),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section 
3504(h).  of  Pub.  L.  96-511  applies:  (9) 
Name  and  telephone  nimiber  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from: 
Department  Clearance  Officer,  USDA. 

OIRM.  Room  404-W  Admin.  BIdg., 

Washington,  DC  20250,  (202)  447-21ia 

Revision 

•  Food  and  Nutrition  Service 
Operating  Guidelines,  Forms  and 

Waivers 
FNS-368A.  FNS-366B 
Annually 
State  or  local  governments;  256 

responses;  3.299  hours  not  applicable 

under  3504(h) 
Cecilia  Fitzgerald  (703)  756-3385 

Extension 

•  Agricultural  Mariceting  Service 


Reporting  and  Recordkeeping 

Requirements  Under  the  Egg  Research 

and  Consumer  Information  Act 
None 
Recordkeeping;  Monthly;  Annually; 

One-time  application 
Farms;  Businesses  or  other  foi^profit; 

11.123  responses;  1.861  hours;  not 

applicable  under  3504(h) 
Janice  L  Lockard  (202)  447-d506 

•  Food  and  Nutrition  Service 
Requisition  for  Food  Coupon  Books 
FNS260 

On  occasion 

State  or  local  governments;  13,300 

responses;  6,650  hours;  not  applicable 

under  3504(h) 
Asher  S.  Bryte  (703)  756-3545 

•  Agricultural  Stabilization  and 
Conservation  Service 

Reporting  and/or  Recordkeeping 
Requirements  under  U.S.  Warehouse 
Act  and  Processed  Agricultural 
Commodities  and  Regulations 

WA-50,  -53.  -51, 51-2.  -54,  -99,  -220. 
-222.  -302,  -303,  -308.  -125.  -561,  -57a 
-137 

Recordkeeping;  Annually 

Businesses  or  other  for-profit;  30,075 
responses;  18,008  hours;  not 
applicable  under  3504(h) 

R.  Ford  Lanterman 

New  Collection 

•  Farmers  Home  Administration 
Questionnaire:  FmHA  Farm  Debt 

Mediation  Roster 

None 

One  time  only 

Individuals  or  households;  Businesses  or 
other  for-profit;  Small  businesses  or 
organizations;  5,000  responses:  2,500 
hours;  not  applicable  under  3504(h) 

Jack  Holston  (202)  382-9736 

Larry  K.  Roberaon. 

Acting  Departmental  Clearance  Officer. 

[PR  Doc.  8&-12443  Filed  5-23-89;  8:45  am] 
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Cooperative  State  Research  Service 

Small  Business  Innovation  Researcti 
Program  for  Fiscal  Year  1990; 
Solicitation  of  Applications 

Notice  is  hereby  given  that  under  the 
authority  of  the  Small  Business 
Innovation  Development  Act  of  1982 
(Pub.  L  97-219).  as  amended  (15  U.S.C. 
638]  and  section  630  of  the  Act  making 
appropriations  for  Agriculture,  Rural 
Development,  and  Related  Agencies 


programs  for  fiscal  year  ending 
September  30, 1987,  and  for  other 
purposes,  as  made  applicable  by  section 
101(a)  of  Pub.  L  Number  99-5&1. 100 
Stat.  3341.  and  U.S.  Department  of 
Agricultiu*  (USDA)  expects  to  award 
project  grants  for  certain  areas  of 
research  to  science-based  small 
business  firms  through  Phase  1  of  its 
Small  Business  Innovation  Research 
(SBIR)  Program.  TTiis  program  will  be 
administered  by  the  Office  of  Grants 
and  Program  Systems,  Cooperative  Stste 
Research  Service.  Firms  with  strong 
scientific  research  capabilities  in  the 
topic  areas  Usted  below  are  encouraged 
to  participate.  Objectives  of  the  three- 
phase  program  include  stimulating 
technological  innovation  in  the  private 
sector,  strengthening  the  role  of  small 
businesses  in  meeting  Federal  research 
and  development  needs,  increasing 
private  sector  commercialization  of 
innovations  derived  from  USDA- 
supported  research  and  development 
efforts,  and  fostering  and  encouraging 
minority  and  disadvantaged 
participation  in  technological 
innovation. 

The  total  amount  expected  to  be 
available  for  Phase  I  of  the  SBIR 
Program  in  fiscal  year  1990  is 
approximately  $1,400,000.  The 
solicitation  is  being  announced  to  allow 
adequate  time  for  potential  recipients  to 
prepare  and  submit  applications  by  the 
closing  date  of  September  1. 1989.  The 
research  to  be  supported  is  in  the 
following  topic  areas: 

1.  Forests  and  Related  Resources 

2.  Plant  Production  and  Protection 

3.  Animal  Production  and  Protection 

4.  Air,  Water,  and  Soils 

5.  Food  Science  and  Nutrition 

6.  Rural  and  Community  Development 

7.  Aquaculture 

The  award  of  any  grants  under  the 
provisions  of  this  solicitation  is  subject 
to  the  availability  of  appropriations. 

This  program  is  subject  to  the 
provisions  found  at  7  CFR  Part  3403. 
These  provisions  set  forth  procedures  to 
be  loUowed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  proposals  and  the 
awarding  of  grants,  and  regulations 
relating  to  the  post-award 
administration  of  grant  projects.  In 
addition,  USDA  Uniform  Federal 
Assistance  Regulations,  as  amended.  (7 
CFR  Part  3015}  and  Govemmentwide 
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Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-free  Workplace 
(Grants).  (7  CFR  Part  3017)  apply  to  this 
program.  Copies  of  7  CFR  Part  3403.  7 
CFR  Part  3015.  and  7  CFR  Part  3017  may 
be  obtained  by  writing  or  calling  the 
office  indicated  below. 

The  solicitation,  which  contains 
research  topic  descriptions  and  detailed 
instructions  on  how  to  apply,  may  be 
obtained  by  writing  or  calling  the  ofTice 
indicated  below.  Please  note  that 
applicants  who  submitted  SBIR 
proposals  for  1989.  or  who  have  recently 
requested  placement  on  the  list  for  1990. 
wul  automatically  receive  a  copy  of  the 
1990  solicitation. 
Pro{>osal  Services  Unit. 
Grants  Administrative  Management. 
Cooperative  State  Research  Service. 
U.S.  Department  of  Asricuinire. 
Washington.  DC  202SO^220a 
Telephone:  (202)  475-5048. 

Done  at  Washington.  DC  this  17th  day  of 
May  1900. 
lohn  Patrick  loniaii. 

AdminiBtrator,  Cooperative  State  Research 
Service. 

(FR  Doc  B9-12444  Filed  5-23-88;  8:48  am] 
I  ooof  Mw-ts-ai 


Forest  Service 

Exemption  From  Appeal  of  Shady 
Beach  Fire  Recovery  Project. 
WUIamette  National  Forect,  Oregon 

AQINCV:  Forest  Service,  USDA. 
ACTION:  Notice  to  exempt  decision  from 
administrative  appeal. 

tUMMARY:  During  September  1988,  the 
Shady  Beach  Fire  burned  9,163  acres  on 
the  Willamette  National  Forest.  This 
proposed  recovery  project  consists  of 
rehabilitation  of  National  Forest  System 
(NFS)  lands  damaged  by  the  wildfire 
and  the  recovery  of  dead  and  dying 
timber  which  is  still  merchantable.  Due 
to  the  length  of  time  it  has  taken  to 
develop  an  acceptable  recovery  program 
and  to  properly  evalutate  its  effects,  the 
time  remaining  for  implementation  has 
become  critical.  Any  additional  delays 
will  result  in  damage  to  presently 
unaffected  resources  and  could  result  in 
significant  loss  of  the  salvable 
resources.  The  decision  to  rchiibilitate 
the  Willamette  NFS  lands  and  offer 
salvage  timber  for  sale  in  the  Shady 
Beach  Project  area  will  not  be  subject  to 
administrative  appeal  pursuant  to  38 
CFR  217.4(a){ll). 

POR  FURTHSB  INFORMATION  CONTACT: 
Qjentions  about  this  notice  should  be 
directed  to  Elton  Thomas,  Regional 
Appeal  Coordinator,  Pacific  Northwest 


Region,  Forest  Service,  USDA.  319  SW. 
Pine  Street  (P.O.  Box  3623),  Portland.  OR 
97208-3623,  Phone  (503)  326-2322  or 
Mike  Morris.  Environmental 
Coordinator,  Willamette  National 
Forest,  P.O.  Box  10607,  Eugene,  OR 
9744a  Phone  (503)  687-«517. 
SUPPLEiWNTARY  INFORMMTION:  In  the 

aftermath  of  the  Shady  Beach  fire, 
which  burned  9,163  acres,  the  Forest 
Service  had  to  decide  if  it  should  leave 
the  burned  area  to  recover  naturally, 
rehabilitate  the  burned  area,  and/or 
provide  the  opportimity  to  salvage  some 
or  all  of  the  burned  trees. 

Determining  whether  to  rehabilitate 
the  burned  area  involved  decisions  on 
how  to  do  so,  which  parts  of  the  burned 
area  should  be  rehabilitated,  and 
determination  of  whether  to  provide  the 
opportunity  to  salvage,  what  type  of 
logging  systems  to  use,  whether  roads 
should  be  built. 

In  order  to  assist  the  Forest  Service  in 
making  this  difficult  decision,  a  site- 
specific,  project  environmental  impact 
statement  (EIS)  was  prepared.  On 
October  3. 1988,  the  Willamette  National 
Forest  published  a  Notice  of  Intent  to 
prepare  an  EIS  for  this  recovery  project 
(53  FR  38758).  Concurrent  with  the 
decisions  to  initiate  an  EIS,  was  the 
Forest  Service's  commitment  to  fully 
involve  the  public  in  the  decision 
making  process.  In  order  to  facilitate  the 
public's  involvement,  an  intense  effort 
was  made  to  initially  inform  the  public 
and  maintain  the  public's  awareness  of 
the  Project  development  process. 
Among  the  first  tasks  in  the  EIS 
process  was  to  develop  issues,  concerns, 
and  opportunities.  From  start  to  final  the 
Shady  Beach  Recovery  Team  has 
worked  hard  to  conduct  an  open  and 
participative  en\ironmental  analysis 
process  including  both  the  timber  and 
the  environmental  communities.  This 
process  has  been  very  successful  in 
working  thiough  the  issues.  Two  well- 
publicized  public  meetings  were  held 
(Eugene  and  Oakridge,  Oregon)  in 
October,  198a  Publicity  for  these 
meetings  included  about  2500  notices 
mailed  to  individual  and  groups,  and 
about  20  media  organizations 
(newspapers,  television,  radio).  Special 
efforts  were  made  to  contact  local,  state, 
and  Federal  government  persoimel  and 
elected  officials,  and  area 
environmental  and  industry  groups.  A 
tour  of  the  Project,  attended  by  about  75 
people  from  Eugene  and  Oakridge,  was 
also  conducted  prior  to  the  meetings. 
These  meetings  yielded  many  ideas, 
which,  along  vvith  written  comments, 
were  analyzed  by  the  Project  Team,  and 
refined  to  finalize  the  list  of  issues, 
concerns,  and  opportunities. 


Throughout  the  plaiming  process. 
Shady  Beach  "Updates"  were 
distributed  to  a  mailing  list  of  over  400 
individuals,  groups,  and  media 
organizations.  In  all,  14  "Updates"  were 
sent  prior  to  release  of  the  draft  EIS  to 
generally  keep  the  public  informed  of 
the  Team's  progress,  and  to  invite 
participation  at  points  where  review  and 
input  by  the  public  was  essential. 

Development  of  the  draft  EIS  resulted 
in  considerable  public  and  media 
interest.  The  Notice  of  Availability  of 
the  draft  EIS  was  published  in  the 
Federal  Register  and  made  avilable  to 
the  public  on  February  24, 1989  (54  FR 
7964).  To  formally  introduce  the 
document  and  invite  comment,  a  press 
conference  was  held  in  Eugene  on 
February  17, 1989.  A  public  open  house 
was  held  in  Eugene  on  February  23  to 
provide  interested  citizens  information 
about  the  draft  EIS  and  the  review 
process. 

The  45  day  public  comment  period 
ended  April  11, 1989,  during  which  time 
over  30  presentations  were  given  to 
Forest  Service  units,  and  external 
interest  groups  and  organizations.  A  bus 
tour,  involving  21  people  from  Eugene 
and  Oakridge,  was  held  on  April  1. 
Attention  was  focuced  on  issues  of  most 
concern  to  the  public:  wildlife  and 
corridors,  riparian  areas,  mortality 
predictions,  water  monitoring,  and 
methodology  for  silvicultural 
prescriptions.  The  draft  EIS  has  been 
reviewed  and  modified  as  a  result  of 
additional  analysis  and  public 
comments  received  on  the  draft  during 
the  review  period.  A  timeline  has  been 
set  and  closely  adhered  to  for  the 
completion  of  the  final  EIS. 

Another  important  factor  in  this 
project  planning  is  the  deterioration  of 
fire-killed  timber,  which  would  be 
increased  markedly  two  years  after  the 
fire.  The  desire  to  minimize  this  loss 
was  one  of  the  primary  reasons  the 
Shady  Beach  Fire  Recovery  Project  was 
undertaken  and  why  the  final  EIS  was 
completed  under  a  relatively  short 
timeline.  The  importance  of  this  factor 
has  been  further  emphasized  by  recent 
court  orders  restraining  Federal  timber 
sales,  thus  substantially  reducing  the 
normal  flow  of  timber  from  Forest 
Service  and  Bureau  of  Land 
Management  lands  in  Washington  and 
Oregon.  Prompt  availability  of  Shady 
Beach  fire  timber  can  help  alleviate  the 
economic  situation  brought  about  by  the 
constricted  timber  supply. 

The  Shady  Beach  Fire  Recovery  final 
EIS  is  scheduled  to  be  released  May  26, 
1989.  This  final  EIS  discloses  the 
environmental  effects  of  all  the 
alternatives  considered.  Some 


environmental  effects  are  probable  with 
the  implementation  of  any  of  the  action 
alternatives.  These  effects  relate  to  soil 
productivity,  water  quality  and  fish 
habitat,  air  quality,  vegetation,  fire  and 
fuel,  wildlife,  cultural  resources, 
recreation,  visual  quality,  development 
and  improvements,  minerals  and  energy, 
and  social  and  economic  factors. 

The  earliest  possible  implementation 
of  the  Shady  Beach  Recovery  Project 
decision  will  minimize  losses  in  value  of 
the  timber  resource  on  the  site,  alicw  for 
the  most  timely  rehabilitation  and 
reforestation  of  the  site,  and  maximize 
the  return  to  the  Treasury  for  the  volume 
affected  by  the  fire.  Processing 
administrative  appeals  can  cause 
significant  delays  in  implementing  the 
decision.  For  example,  it  could  take  45 
days  to  file  and  appeal,  an  additional 
100  days  or  more  to  complete  the 
administrative  review  and  possibly 
another  15  to  45  to  complete  a 
discretionary  review.  If  a  Stay  were 
granted  during  the  pendency  of  the 
appeal,  project  implementation  could  be 
delayed  approximately  six  months.  A 
six  month  delay  would  essentially  mean 
that  no  activities  would  commence  this 
logging  season.  Since  the  timber  sales 
being  proposed  in  the  final  EIS  will  have 
two  year  contracts,  it  is  possible  that  a 
large  portion  of  the  timber  volume  will 
not  be  removed  until  the  third  logging 
season  following  the  decision.  Studies 
indicate  that  significant  deterioration 
will  occur  by  then  and  the  value  of  the 
recovered  timber  v»rill  greatly  diminish. 

Pursuant  to  36  CFR  217.4{a)(ll)  I  have 
exempted  from  administrative  appeal 
this  Recovery  Project.  The  decision  to 
rehabilitate  Willamette  NFS  land  and 
offer  salvage  timber  for  sale  in  the 
Shady  Beach  Project  Area  will  not  be 
subject  to  administrative  appeal. 

The  environmental  analysis  for  this 
recovery  project  is  documented  in  the 
Shady  Beach  Fire  Recovery  Project  final 
EIS  available  at  the  Rigdon  Ranger 
District,  49098  Sabnon  Creek  Road, 
Oakridge,  Oregon  97463,  phone  (503) 
782-2283. 
Richatd  A.  Fenaro, 
Acting  Regional  Forester. 

Date:  May  18. 1989. 
[FR  Doc.  89-12469  Filed  5-C3-89,  8;45  «m] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidunrtptng  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Commerce. 

action:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
aiifniniBtrative  reviews. 

summary:  Tlie  Department  of 
Commerce  has  received  requests  lo 
conduct  administrative  reviews  of 
vaious  antidumpting  and  countervailing 
duty  orders  and  findmgs.  In  accordance 
with  the  Commerce  Regulations,  we  are 
initiating  those  adminisL^ative  reviews. 

EFrECTJVE  date:  May  24, 1989. 

FOR  FURTHER  INFORMATION  CONTACT! 

Bernard  T.  Cerreau  or  Richard  VV. 
Moreland,  Office  of  Countervailing 
Comphance  or  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone  (202)  377-2786/2104. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  ("the 
Department")  has  received  timely 
requests,  in  accordance  with  19  CFR 
353.22  (a)(1).  (a)(2),  (a)(3).  and 
355.22(a)(1),  for  administrative  reviews 
of  various  antidumping  and 
countervailing  duty  orders  and  findings. 

Initiation  of  Reviews 

In  accordance  with  19  CFR  o.^.22(c) 
and  ,355.22(c),  we  are  initiating 
administrative  reviews  of  the  following 
antidumpting  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reveiws  no  later 
than  May  31. 1990. 


Antkfijmpting  duty 
proceechngs  and  fwrns 

Pefkxls  tct)e 
reviewved 

Italy: 
fipiin  acry'ic  yarn  (A-475- 
064)         

04/01/86-03, 3  V39 

Manifatura  Emmepi 
Gnippo  Bertrand 
l^nificio  DiNervesa 
Infl  Fiber 
Tuntldo  Totraciii 
Mister  Joe 

AimOunnpling  duty 

Penodslobe 

proceedings  and  firms 

reviewed 

Japan; 

Calcium     hypocNortteiA- 

688-401) 

04/01/88-03/31/89 

l«4ipponSoda 

Nankai 

Tchoku  Tosoh 

- 

Cyari,.r)C     Actd     ,'A-588- 

019) 

04/01 /88-C3/31/e9 

Sr>.kc*u, 

Toyo  Menka, 

MftstJbisN 

C»cf*iro       isocyanuraies 

j^_*,9«_rtin)        ,.  , 

04/01/88-11/20/89 

Snikoku 

t>lissan 

Toyo  Mer.r.a 

VitsutHSht 

Ti.chloro  isocyarrtjTJC  aud 

(A-588-C1&) 

04/01/88-11/20/89 

Sr.*ot<u 

Nisssn 

Toyc  Menha 

Mil!;ubtt,ni 

RoliOf  cfiam.   ot^e»  ^^an 

1 

Ixiycle  (A- 638-028) 

.      04 /CI /eft- 11/3 1/89 

(San 


Daido  Kogyo'Daido  Cc*p 

Enoma/Daido  Corp. 

Hitachi  Metais 

tzumi 

Kaoa  Kogyo/APC 

Kaga  Koken 

Pulton 

Putton/HiC 

Pulton/ :&OC 

Sug^ama/Hokohu 

£ugr/ama/!&OC 

Sugtyama/  Hanma 

Femar<do) 
Tokasa^o 
TsubakirriOto 
Korea; 
Color  fetevsion  receivers 

(A-58O-0O8) 

Tongkook   General  Elec- 

t-omcs 
Saimwon  EledronKS 
Samsung 
Goldstar 
Daewoo 
Cosmos 
Quantoomcs 
Mexico: 
Fresh    cut    Roiivers    (A- 

201-60'!) 

Fkxcx 
Visattof 
Tistzic  Tareta 
Rancho  Mision 
Las  Fkxes  cte  Mexico 
San  Marcos 
Ajio-Export 
Super  Rosa  Morvog 
Tartan: 
Ojior  leiev»s«,n  receivers 

(A-583-009) - 

Action 

AOC 

Capetiortic 

Funai 

Hitachi 

Kung  Yuan 

Neliek 


04/01/88-03/31/89 


04/01/88-03/31/89 


04/01/88-03/31/69 


22486 


Federal  Regbter  /  Vol.  54.  No.  99  /  Wednesday.  May  24.  1989  /  Noticea 


Federal  Register  /  Vol.  54,  No.  99  /  Wednesday,  May  24.  1989  /  Notices 


22467 


AnttdumphoQ  duly 

Periods  to  ba 

Paramount 

PMlpa 

Proton  (aka  FuM) 

RCA 

Sampo 

Sanyo 

S»Mniao 

Shm-Shirasuna 

Tatung 

Taco 

Counlarvailwig  Duty 
ProcMdngs 

Perinrtiitobe 
Reviewed 

Argentina:    Woo«    (C-3S7- 
002) 

01/01/SS-12/31/89 

Maiayaia:  Cait>on  sts«<  wire 
rod  (C-557-701) 

04/22/88-12/31/89 

Menico.     Lealtier     weanrtg 
apparel  (C-201-OOl) 


01/01/88-12/31/89 


Interested  parties  must  submit 
applications  for  administrative 
protective  orders  in  accordance  with 
{  353.34(b)  or  355.34(b)  of  the  Commerce 
Regulations. 

These  initiations  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(a))  and 
19  CFR  353.22(c)  and  355.22(c). 
Rkhafd  W.  Moraland, 
Acting  Deputy  Assistant  secretary,  for 
Compliance. 

Date:  May  17. 1988 

(FR  Doc.  89-12380  Filed  5-23-89:  8:45  am] 
MLUNQ  COM  MW-OS-M 

(C-367-404] 

Certain  Apparel  From  Argentina;  Final 
Results  of  Countervailing  Duty 
Administrative  Review 

AOCNCV:  International  Trade 

Administration/Import  Administration 

Commerce. 

action:  Notice  of  Rnal  results  of 

countervailing  duty  administrative 

review. 


summary:  On  September  6, 1988.  the 
Department  published  the  preliminary 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on  certain 
apparel  from  Argentina.  We  have  now 
completed  that  review  and  determine 
the  total  bounty  or  grant  to  be  0.45 
percent  ad  valorem  for  the  period 
January  1. 1986  through  December  31. 
1986.  llie  Department  considers  any  rate 
less  than  0.50  percent  ad  valorem  to  be 
de  minimis.  The  rate  of  cash  deposit  of 
estimated  countervailing  duties  is  8.68 
percent  ad  valoreum. 

EFFECTIVE  DATE:  May  24,  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  Beach  or  Ilene  Hersher, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  6. 1988.  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
34338)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  certain 
apparel  from  Argentina  (48  FR  9846; 
March  12, 1985).  The  Department  has 
now  completed  that  administrative 
review  in  accordance  with  section 
751(a)  of  the  Tariff  Act  of  1930  ("the 
Tariff  Act"). 

Scope  of  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989.  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
(HTS).  as  provided  for  in  section  1201  et 
seq.  of  the  Omnibus  Trade  and 


Competitiveness  Act  of  1988.  AU 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s). 

Imports  covered  by  this  review  are 
shipments  of  apparel  from  Argentina  as 
described  under  the  following  items  of 
the  1987  Tariff  Schedules  of  the  United 
States  Annotated: 


372.7540 

384.0805 

384.5279 

374.2500 

384.0810 

384.5299 

374.3530 

384.0815 

384.5.'<2e 

374.6500 

364.0820 

384.5tf30 

376.2830 

384.0825 

364.6310 

381.0540 

384  0905 

384.6330 

381.0542 

384.0943 

384.6340 

381.0546 

384.0945 

384.G350 

381.4130 

384.1000 

384.6360 

381.4160 

384.1319 

384.6371 

381.4770 

384.1321 

384.6372 

381.5650 

384.1611 

384  6385 

381.6240 

384.1612 

384.7010 

381.8930 

384.1613 

384.7020 

381.9540 

384.1680 

384.7215 

381.9547 

384.1920 

384.7220 

381.9549 

384.2106 

384.7510 

381.9585 

384.2115 

384.7522 

384.0207 

384.2120 

384  7528 

384.0208 

384.2125 

384.7532 

384.0212 

384.2205 

384.7534 

384.0237 

384.2216 

384.7536 

384.0239 

384.2816 

384.7538 

384.0320 

364.2818 

384.7542 

384.0330 

384.2821 

384.7544 

384.0340 

384.2850 

384.7546 

384.0350 

384.2910 

384.7548 

384.0380 

364.2914 

384.7552 

384.0370 

384.2915 

384.7554 

384.0407 

384.2930 

384.7556 

384.0408 

384.2934 

384.7558 

384.0415 

384.29S0 

384.7562 

384.0416 

384.3752 

384.7595 

384.0423 

384.37S3 

384.8024 

384.0424 

384.3777 

384.8025 

384  0437 

384.4614 

384.8027 

384.0438 

384.4647 

384.8073 

384.0439 

384.47SS 

384.8225 

384.0441 

384.4925 

384.8300 

384.0442 

384.5234 

384.9115 

384.0444 

384.5375 

384.9445  and 

384.0451 

384.5276 

704.6500 

384.0497 

384.5277 

384.0608 

384.5278 

This  merchandise  is  currentiy 
classifiable  under  the  following  HTS 
items: 


6102.20J)0 
6103.22.00 
6103.23.00 
6103.29.10 
6103.42.10 
6103.43.20 
6103.49.20 
6104.13.20 
6104.22.00 
6104.29.10 
6104.41.00 
6104.42.00 
8104.43.10 
8104.43.20 
6104.44.10 
6104.44.20 
ei04.51J)0 
6104.53.10 
6104.61X10 
6104.62.10 
6104.62.20 
6104.63.10 
6104.63.15 
6104.88.10 
6105.10.00 
6106.20.20 
6106.10.00 
6108.20.10 
6106.90.10 
6109.1000 
6100.9010 
6109.90.20 
8110.10.10 

eiio.io.ao 

6110.20.20 
8110J0.1S 
6110J0J0 
6111.1000 
6111.2010 
6111.2020 


6111.20.50 
6111.20.40 
6111.20.60 
6111.30.30 
6111.30.50 
6111.90.50 
6112.19.20 
6112.31.00 
8112.41.00 
8112.49.00 
6114.20.00 
6115.19.00 
6115.20.00 
6115.91.00 
6115.93.10 
6115.99.14 
6115.99.20 
6116.91  J» 
6116.93.15 
6117JO00 
6201.12.20 
6201.92.20 
8202.11.00 
S202.13J0 
6202.91.10 
6202.9120 
B20?ff??n 

6202.93.40 
6203.21  J» 
6203.22^0 
6203.41.10 
6203.42.40 
8203.43.40 
e204.11J» 
6204.13.10 
6204.19.10 
6204.21.00 
6204.22^0 
6204^120 
6204.32.20 


6204.33.40 

6204.39.20 

6204.41.20 

8204.42.30 

6204.43.30 

6204.44.30 

6204.51.00 

6204.52.20 

6204.53.20 

6204.53.30 

6204.59.20 

6204.59.30 

6204.61.00 

6204.62.40 

6204.63.25 

6204^9.20 

6205.1020 

620620.20 

6205.30.20 

6206.20.10 

82062030 

620620.30 

6206.4025 

6206.4030 

S20e.lO.OO 

620020.10 

62002020 

6200.3020 

6200.9030 

6211.1220 

6211.41in 

6211.42X10 

6212.1020 

62142000 

e214.40J» 

6216Xn.S0 

6217.1000  and 

6217.9000 


The  review  covers  the  period  January 
1, 1986  through  December  31. 1986  and 
ten  programs:  (1)  Hie  reembolso;  (2) 
post-export  financing;  (3)  pre-export 
financing;  (4)  incentives  for  exports  fi«m 
southern  ports;  (5)  tax  reductions  for 
investors;  (6)  regional  tax  incentives;  (7) 
tax  reductions  for  locating  in  industrial 
paries;  (8)  discounts  of  foreign  currency 
accounts  receivable;  (9)  low-cost  loans 
for  projects  outside  Buenos  Aires;  and 
(10)  Banade  loan  guarantees. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  Argentine 
government,  an  exporter,  Pulloverfin. 
S.A.I.C..  and  an  importer,  Che  Amigo. 
U.S.A.  ("the  respondents"). 

Comment  1:  The  respondents  contend 
that  the  Department  incorrectly 
disallowed  certain  indirect  taxes 
claimed  under  the  reembolso  as  prior- 
stage  taxes.  The  Government  of 
Argentina  contends  that  the  Department 
has  required  an  increased  level  of  proof 
of  prior-stage  tax  incidence  in  this  case 
and  that  this  is  inappropriate  and  unfair. 


They  maintain  that,  within  the  highly 
competitive  textile  industry,  no  exporter 
of  apparel  would  be  able  to  obtain  prior- 
stage  pricing  information  from  its 
suppliers  because  of  the  confidential 
nature  of  such  information. 

Department's  Position:  In  our  last 
review  (53  FR  1053;  January  15, 1988).  we 
found  the  requisite  linkage  for  apparel 
but  were  unable  to  establish  the  level  of 
prior-stage  tax  incidence.  In  this  review, 
we  preliminarily  determined  that  the 
Government  of  Argentina  and  exporters 
of  apparel  could  not  adequately 
document  the  level  of  prior-stage  tax 
incidence.  Therefore,  in  our  preliminary 
determination,  we  accepted  only  the 
final-stage  taxes  that  we  were  able  to 
verify. 

In  general,  we  do  not  seek  to  verify 
prior-stage  taxes  when  a  government  is 
able  to  produce  a  well-documented  tax 
incidence  study.  Appropriate 
documentation  shotild  include 
questionnaires  sent  out  to  exporters  and 
dieir  suppliers  regarding  the  various 
inputs  and  taxes  at  each  stage  of 
production,  the  questionimaire 
responses,  cost  matrices  based  on  those 
responses,  and  the  laws  and  decrees 
establishing  the  various  taxes  at  all 
stages  of  production. 

If  the  government  study  is  not  fully 
docimiented.  we  are  willing  to  accept 
prior-stage  taxes  if  we  have  other 
information  sufficient  to  supplement  the 
government  study.  We  wotUd  attempt  to 
spot-check  information  regarding 
evidence  of  the  various  stages  involved 
in  the  production  of  the  final  product, 
cost  structures  of  each  stage,  and 
documentation  showing  the  taxes  that 
apply  at  each  stage.  Such  information 
could  be  obtained  from  the  records  of  a 
trade  association,  supplier  invoices 
obtained  by  the  exporter,  or  any  other 
reliable  source.  We  would  have  to  be 
able  to  trace  the  selected  taxes  to  the 
legislation  establishing  the  appropriate 
rates.  U  everything  in  our  sample  proved 
to  be  accurate,  we  would  accept  the 
entire  amount  of  indirect  tax  incidence 
reported  in  the  government's  study. 
However,  if  we  were  not  able  to  verify 
all  of  the  prior-stage  taxes  in  our 
sample,  we  would  accept  only  those 
taxes  that  we  verified  to  be  accurate. 

In  this  review  the  government  of 
Argentina  did  not  provide  sufficient 
information  on  the  level  of  prior-stage 
taxes.  Therefore,  we  have  not  accepted 
any  prior-stage  taxes.  We  have  accepted 
the  following  final-stage  taxes:  the 
turnover  tax,  the  insurance  tax,  the 
stamp  tax,  the  bank  debit  tax.  the 
municipal  tax  and  the  foreign  exchange 
tax.  On  this  basis,  we  determine  the 


amount  of  allowable  tax  rebate  to  be 
4.27  percent  ad  valorem. 

The  tax  rebate  for  apparel  exporters 
was  zero  through  October  1986,  when 
the  rate  was  changed  to  12.5  percent. 
However,  since  the  companies  under 
review  did  not  receive  ar^  tax  rebates 
in  1986,  we  determine  that  there  is  no 
benefit  from  this  program  during  the 
period  of  review  (see  Comment  3). 
Apparel  exporters  began  to  receive  tax 
rebates  of  12.5  percent  in  1987. 
Subtracting  the  amount  of  allowable  tax 
rebates  from  the  12.5  percent  yields  an 
overrebate  of  8.23  percent.  Therefore,  for 
purposes  of  cash  deposits  of  estimated 
coimtervailing  duties,  we  determine  the 
benefit  from  this  program  to  be  8.23 
percent  ad  valorem. 

Comment  2:  The  respondents  contend 
that,  after  October  1986.  the  actual 
amount  of  the  tax  rebate  received  by 
exporters  is  the  full  12.5  percent  of  the 
f.o.b.  invoice  price  less  certain  banking 
jtfees  and  commissions.  They  state  that 
since  the  amounts  of  tax  rebates  are  less 
than  12.5  percent,  the  Department 
should  calculate  the  benefit  using  the 
actual  amoimts  received  rather  than  the 
absolute  125  percent  value. 

Department's  Position:  We  disagree. 
Banldng  fees  and  commissions  are  not 
an  allowable  offset  to  the  gross  subsidy, 
as  defined  in  section  771(6)  of  the  Act 
because  they  are  not  paid  "in  order  to 
qualify  for,  or  receive,  the  benefit." 
Therefore,  we  consider  the  full  tax 
rebate  to  be  the  appropriate  amotmt 
from  which  to  deduct  the  allowable 
indirect  taxes. 

Comment  3:  The  respondents  contend 
that  they  received  all  tax  rebates 
stemming  from  1986  exports  in  1987. 
Since  the  Department  considers  the 
benefit  from  this  program  to  occur  at  the 
time  of  receipt,  there  should  be  no 
benefit  from  this  program  in  1986. 

Department's  Position:  We  agree.  We 
were  able  to  substantiate  from  export 
permits  that  all  tax  rebates  based  on 
1986  exports  were  received  in  1987. 
Therefore,  we  determine  that  there  was 
no  benefit  from  this  program  during  the 
review  period.  However,  because  of  the 
program-wide  change  that  took  place  in 
October  1986  we  determine,  for 
purposes  of  cash  deposits  of  estimated 
countervailing  duties,  the  benefit  from 
this  program  to  be  8.23  percent  ad 
valorem  (see  Comment  1). 

Comment  4:  The  respondents  argue 
that  in  computing  the  benchmark 
interest  rate  for  the  pre-export  financing 
program,  the  Department  should  have 
used  an  average  of  the  monthly  rates 
prevailing  for  only  those  months  in 
which  loans  were  outstanding. 
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Department's  Position:  We  disagree. 
The  monthly  interest  rates  did  not 
fluctuate  greatly  in  1986.  Therefore, 
consistent  with  our  general  practice,  we 
have  used  an  annual  average  rate  for 
our  benchmark.  [See,  e.g.,  Non-Rubber 
Footwear  from  Argentina;  Final  Results 
of  Countervailing  Duty  Administrative 
Review  (53  FR  46103;  November  16. 
19661). 

Comment  5:  The  respondents  state 
that  the  Department  should  have  weight- 
averaged  the  benefit  by  each  company's 
share  of  apparel  exports  to  the  United 
States  covered  by  the  order,  rather  than 
by  its  share  of  total  apparel  exports  to 
the  United  States,  which  includes 
apparel  not  covered  by  the  order. 

Department's  Position:  We  agree  and 
have  adjusted  our  calculations 
accordingly.  We  determine  the  benefit 
bom  this  program  to  be  0.45  percent  ad 
valorem. 

Final  Kesults  of  Ravtow 

After  considering  all  of  the  comments 
received,  we  determine  the  total  bounty 
or  grant  to  be  0.45  percent  ad  valorem 
for  the  period  January  1. 1986  through 
December  31, 1986.  The  Department 
considers  any  rate  less  than  0.50  percent 
ad  valorem  to  be  de  minimis. 

The  Department  will  instruct  the 
Customs  Service  to  liquidate,  without 
regard  to  countervailing  duties,  all 
shipments  of  this  merchandise  exported 
on  or  after  January  1. 1986  and  on  or 
before  December  31. 1986. 

The  Department  also  intends  to 
instruct  the  Customs  Service  to  collect 
cash  deposits  of  estimated 
countervailing  duties  of  8.66  percent  of 
the  f.o.b.  invoice  price  on  shipments  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice.  This  deposit  requirement  shall 
remain  in  effect  until  publication  of  the 
flnal  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  section  355.22  of  the  Commerce 
Regulations  published  in  the  Federal 
Register  on  December  27, 1986  (53  FR 
52306)  (to  be  codified  at  19  CFR  355.22). 
Lisa  B.  Bury, 

Acting  Attiatant  Secretary  for  Import 
Administration. 

Date:  May  17. 1908. 
(FR  Doc.  8»-12381  Filed  5-23-69: 8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Requeet  for 
Bilateral  Textile  Consultations  With  the 
Qovemment  of  the  People's  Reput)lic 
of  CMna  to  Review  Trade  in 
Categories  969-8  and  863-8 

May  19. 1988. 

hUOner.  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  May  20. 1969. 
FOR  FURTHER  INFORMATION  CONTACT. 
Jerome  Turtola,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  566-6828.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-374a 
•UPPUEMINTARV  INFORMATION: 

Authority.  Executive  Order  11651  of  Marcli 
3. 1972,  at  amended;  Section  204  of  the 
Agricuitnral  Act  of  1966,  as  amended  (7 
U.S.C.  18S4);  Arrangement  Regarding 
Intematiooal  Trade  in  Textiles  done  at 
Geneva  on  Oeceinl>er  20. 1973,  as  further 
extended  on  July  31. 1966;  Bilateral  Textile 
Agreement  of  Feluuary  2. 1988,  as  amended. 

On  April  28, 1969,  the  Government  of 
the  United  States  requested 
consultations  with  die  Government  of 
the  People's  Republic  of  China  regarding 
shop  towels  in  Categories  38»-S  and 
863-S.  produced  or  manufactured  in  the 
People's  Republic  of  China. 

Suounary  market  statements 
concerning  these  categories  follow  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  369-S  and 
863-S,  imder  the  agreement  with  the 
People's  Republic  of  China,  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in  the 
categories,  is  invited  to  submit  10  copies 
of  such  comments  or  information  to 
James  H.  Babb,  Chairman,  Committee 
for  the  Implementation  of  Textile 
Agreement  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 


be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  Room 
H3100,  U.S.  Department  of  Commerce. 
14th  and  Constitution  Avenue  NW., 
Washington.  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  fi-om  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  369-S  and  663-S.  Should 
such  a  solution  be  reached  in 
consultations  with  the  Government  of 
the  People's  Republic  of  China,  further 
notice  will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparal  categories  in  terms  of  HYS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Fedmal  Re^ster  notice  53  44937, 
published  on  November  7, 1966). 
James  H.  Babl>, 

Chairman.  Committee  for  the  Implementation 
of  Tex  tile  Agreements. 

CUn*— Mwkol  StataoiMit 

Category  369-8— Cotton  Sh(^  Towels 

April  1969 

Summary  and  Conclusions 

U.S.  imports  of  cotton  shop  towels — 
Category  309-S— from  China  surged  to 
291,095  kilograms  (9.4  million  units) 
during  January-February  1969, 43  times 
the  6,750  kilograms  (120  thousand  imits) 
imported  a  year  eariier.  These  January- 
February  1989  imports  represent  63 
percent  of  the  total  amount  imported 
from  China  in  calendar  year  1988.  China 
is  the  largest  supplier  of  cotton  shop 
towels  to  the  U.S.,  accounting  for  27 
percent  of  the  total  imports  during  the 
first  two  months  of  1989.  In  calendar 
year  1988,  China  accounted  for  17 
percent  of  total  imports. 

Cotton  shop  towel  imports  from  China 
enter  the  U.S.  market  at  an  average 
price  67  percent  below  the  price  of 
domestically  produced  cotton  shop 
towels  and  on  average  56  percent  below 
the  price  of  other  major  foreign  suppliers 
of  cotton  shop  towels  to  the  U.S.  market. 

The  sharp  and  substantial  increase  of 
low-valued  imports  of  Category  366-S 
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cotton  shop  towels  from  China  is 
causing  a  real  risk  of  market  disruption. 

U.S.  Production,  Import  Penetration,  and 
Market  Share 

U.S.  production  of  cotton  shop  towels 
dropped  from  27.5  million  imits  during 
January-February  1968  to  24.7  million 
units  during  January-February  1989,  a  10 
percent  decline.  U.S.  imports  more  than 
doubled  during  this  same  period. 

U.S.  imports  of  Category  369-S  cotton 
shop  towels  from  all  sources  increased 
by  16.7  million  units  reaching  26.9 
million  units  in  the  first  two  months  of 
1989  compared  to  the  12.2  million  units 
imported  during  the  same  period  of  1988. 
This  two  month  import  surge  caused 
imports  for  the  year  ending  February 
1989  to  reach  124  million  units,  16 
percent  above  the  calendar  year  1988 
level. 

The  ratio  of  imports  to  domestic 
production  nearly  tripled,  increasing 
bom  44  percent  during  January-February 
1988  to  117  percent  during  January- 
February  1989.  During  this  period,  the 
U.S.  producers'  share  of  the  market  for 
domestically  produced  and  imported 
cotton  shop  towels  fell  from  66  percent 
to  46  percent. 

Duty-Paid  Value  and  U.S.  Producers* 
Price 

During  the  period  January-February 
1989.  China's  Category  369-S  cotton 
shop  towel  imports  entered  under  HTS 
6307.10.2005.  "These  towels  entered  the 
U.S.  at  duty-paid  landed  values  67 
percent  below  U.S.  producers'  prices  for 
comparable  shop  towels. 

Ghina— Market  SUtement 

Category  aB3-S—Shop  Towels  of  Silk-Blend 
and  Vegetable  Fiber  Other  Than  Cotton 

April  1989 

Summary  and  Conclusions 

U.S.  imports  of  Category  863-S— shop 
towels  of  silk-blend  and  vegetable  fiber 
other  than  cotton — from  China  reached 
7.8  inillion  units  for  the  year  ending 
February  1989.  China  is  the  number  one 
supplier  accounting  for  99  percent  of 
total  Category  863-S  imports.  Imports  of 
Category  863-S  shop  towels  from  China 
surged  to  6.0  million  units  during  the 
first  two  months  of  1989.  There  were  no 
imports  from  China  during  January- 
February  1988.  China's  Category  863-S 
imports  were  1.8  million  shop  towels  in 
calendar  year  1988. 

Imports  of  silk-blend  and  vegetable 
fiber  other  than  cotton  shop  towels — 
Category  863-S— compete  in  the  U.S. 
cotton  shop  towel  market — Category 
369-S — with  domestically  produced 
cotton  shop  towels.  The  sharp  and 
substantial  increase  of  low-valued 


Category  863-S  imports  bom  China  is 
causing  a  real  risk  of  market  disruption. 

Import  Penetration  and  Maii(et  Share 

The  ratio  of  imports  to  domestic 
production  for  Category  369-S,  cotton 
shop  towels,  increased  to  117  percent 
during  January-February  1989.  During 
this  same  period  the  domestic 
manufacturers'  share  of  the  cotton  shop 
towel  market  dropped  to  46  percent. 
Imports  of  Category  863-S,  shop  towels 
of  silk  blenk  and  vegetable  fiber  other 
than  cotton,  are  exacerbating  this 
deteriorating  market  situation. 

U.S.  imports  of  Category  863-S.  shop 
towels  of  silk-blend  and  vegetable  fiber 
other  than  cotton,  surged  to  6.0  million 
towels  in  January-February  1989;  there 
were  no  Category  863-S  shop  towel 
imports  in  January-February  1988. 
Category  863-S  shop  towel  imports  were 
1.8  million  towels  in  calendar  year  1988. 

When  imports  of  these  directiy 
competitive  Category  863-S  shop  towels 
are  included  in  the  market  analysis,  the 
import-to-production  ratio  increases  to 
142  percent  and  the  domestic 
manufacturers'  share  of  the  shop  towel 
market  falls  to  41  percent. 

Duty-Paid  Import  Values  and  U.S. 
Producer's  Price 

During  the  period  January-February 
1969,  China's  Category  863-S,  shop 
towels  of  silk-blend  and  vegetable  fiber 
other  than  cotton,  entered  under  HTS 
6307.10.2015.  The  duty-paid  landed 
values  of  Category  883-S  shop  towels 
from  China  are  well  below  the  U.S. 
producers'  prices  for  comparable  cotton 
shop  towels. 

Committee  for  the  ImplementatioD  of  Textile 

Agreements 

May  19. 1989. 

Commissioner  of  Customs 

Department  of  the  Treasury 

Washington,  D.C.  20229 

Dear  Mr.  Commissioner 

Under  the  terms  of  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854),  and  the  Arrangement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20, 1973,  as  further 
amended  on  July  31. 1986:  pursuant  to  the 
Bilateral  Cotton.  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber  Textile 
Agreement  of  February  2, 1988.  as  amended. 
l>etween  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China; 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
effective  on  May  26, 1989,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  shop  towels  in  Categories  369-S  and  863-S, 
produced  or  manufactured  in  China  and 
exported  during  the  period  which  began  on 
April  2a  1989  and  extends  through  December 


31, 1989.  in  excess  of  the  following  levels  of 
restraint: 


Category 

Restraint  limit ' 

369-S* 

374.085  kilograms 

863-S  » 

4,546,784  rxjmtiers 

'  The  hmits  have  not  been  adfusted  to  account  lor 
any  imports  exported  after  Apni  27,  1989 

»ln  category  369-S.  omy  HTS  number 
6307.10.2005. 

»ln  category  e63-S,  ooiy  HTS  non*er 
6307.10.2015. 

Textile  products  in  Categories  369-S  and 
863-S  which  have  been  exported  to  the 
United  States  prior  to  April  28. 1989  shall  not 
he  subject  to  this  directive. 

Textile  products  in  Categories  369-S  and 
863-S  which  have  been  released  from  the 
custody  of  the  U.S.  Customs  Service  under 
the  provisions  of  19  U.S.C.  1448(b)  or 
1484(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  t>e  denied  entry  under  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  nilemalung  provisions  of  5 
U.S.C.  553ta)(l). 

Sincerely, 
James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  89-12412  Filed  5-23-89:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Proposed  Consent  Order  Witti 
Occidental  Petroleum  Corp. 

agency:  Economic  Regulatory 

Administration,  DOE. 

action:  Notice  of  proposed  consent 

order  and  opportunity  for  public 

comment. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  announces  a 
proposed  Consent  Order  between  the 
Department  of  Energy  (DOE)  and 
Occidental  Petroleum  Corporation 
("Occidental"),  including  its  wholly 
owned  subsidiary  OXY  USA  Inc. 
(formerly  Cities  Service  Oil  and  Gas 
Corporation,  successor  in  interest  to 
Cities  Service  Company)  ("Cities 
Service").  The  agreement  proposes  to 
resolve  matters  relating  to  Occidental's 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations  for  the 
period  October  1, 1979  through  January 
27, 1961.  If  this  Consent  Order  is  made 
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fmal.  Occidental  would  pay  to  the  DOE 
two  hundred  live  million  eighty 
thousand  dollars  ($205,080,000).  Within 
ten  (lOJ  days  of  the  Effective  Date  of  the 
Consent  Order,  Occidental  shall  make 
an  initial  payment  to  the  DOE  of  forty 
million  dollars  ($40,000,000).  and 
thereafter  eight  (8)  equal  annual 
payments  of  twenty  million  six  hundred 
Ihifty-five  thousand  dollars  ($20,635,000) 
each,  including  interest.  Payments  made 
pursuant  to  the  Consent  Order  will  be 
distributed  by  the  DOE  pursuant  to  the 
special  refund  procedures  prescribed  by 
10  CFR  Part  205.  Subpart  V.  This 
Consent  Order  would  not  affect  the 
Consent  Order  between  Cities  Service 
and  DOE  dated  October  31, 1979.  which. 
except  aa  otherwise  provided  therein, 
covered  the  period  August  19. 1973, 
through  September  30, 1979. 

DOE'S  Office  of  Hearings  and  Appeals 
(OHA)  will  be  petitioned  to  implement 
Special  Refund  Procedures  for 
distributing  moneys  received  from 
Occidental.  Any  persons  who  claim  to 
have  suffered  injury  from  Occidental's 
alleged  overcharges  would  have  the 
opportunity  to  submit  claims  for 
payment  in  such  proceedings. 

Pursuant  to  10  CFR  205.1901.  ERA  will 
receive  written  comments  on  the 
proposed  Consent  Order  for  thirty  (30) 
days  following  publication  of  this 
Notice.  ERA  will  consider  all  comments 
received  from  the  pubUc  in  determining 
whether  to  accept  the  settlement  and 
issue  a  final  Order,  renegotiate  the 
agreement  and  issue  a  modified 
agreement  as  a  final  Order,  or  reject  the 
settlement.  DOE's  final  decision  will  be 
published  in  the  Federal  Register,  along 
with  a  summary  and  analysis  of  the 
significant  written  comments,  as  well  as 
any  other  considerations  that  were 
relevant  to  the  final  decisioa 

FOR  FURTHEH  INTOHMATION  CONTACT: 

Dorothy  Hamid.  Economic  Regulatory 
Administration.  Department  of  Energy. 
1000  Independence  Avenue.  SW.. 
Washington.  DC  20585.  (202)  586-1699. 

•UPPLEMZNTAL  INFORMATION: 

I.  Rf>3olution  of  Regulatory  Issues 

n.  Determination  of  Reasonable  Settlement 

Amount 
III.  Terms  and  Conditions  of  the  Consent 

Order 

I.  Resohitioo  of  Regulatory  Issues 

Occidental  is  a  successor  In  interest  to 
Cities  Service  Company  (Cities  Service), 
which  was  a  refiner,  producer,  and 
reseller  subject  to  the  audit  jurisdiction 
of  ERA  to  determine  compliance  with 
the  Federal  Petroleum  Price  and 
Allocation  Regulations.  During  the 
period  covered  by  th^^  proposed  Order 
(October  1. 1979  through  January  27. 
1981).  Cities  Service  engaged  in.  among 


other  things,  the  production, 
importation,  purchase,  sale,  excbnnge 
and  refining  of  crude  oil  and  the 
purchase  and  sale  of  refined  product.  As 
a  result  of  its  audits,  the  DOE  raised 
certain  issues  with  respect  to  certain 
related  purchases  and  sales  of  crude  oil 
in  which  Cities  Service  sold  price- 
controlled  crude  oil  to  resellers  and 
concurrently  purchased  discounted 
exempt-certified  crude  oil  from  those 
resellers.  On  March  5, 1985,  ERA  issued 
a  Proposed  Remedial  Order  (FRO)  to 
Cities  Service  alleging  overcharges 
resulting  from  these  transactions.  On 
September  30, 1988,  the  Department  of 
Energy's  Office  of  Hearings  and  Appeals 
(OHA)  issued  the  PRO  as  a  Remedial 
Order  (RO)  for $2638  million,  plus 
interest  which  would  currently  total 
approximately  $450  million.  The  RO  is 
currently  on  appeal  before  the  Federal 
Energy  Regtilatory  Commission. 

n.  Determinatioo  of  Reasonable 
Settlement  Amount 

To  discharge  in  full  Occidental's 
potential  liability  for  the  period  October 
1, 1979  through  January  27, 1981  under 
the  price  and  allocation  regulations,^  the 
setUement  calls  for  Occidental  to  pay  a 
total  of  $205.08  million,  including 
interest  at  the  rate  of  10.02  percent  per 
annum.*  The  Consent  Order  requires 
Occidental  to  make  an  initial  payment 
of  $40  million  within  ten  days  of  the 
effective  date,  and  eight  annual 
payments  of  $20,635  million  each 
thereafter.  Under  the  terms  of  the 
proposed  Consent  Order,  the  ERA 
would  petition  the  OHA  to  implement 
Special  Refund  Procedures  for 
disposition  of  the  setUement  funds 
pursuant  to  Subpart  V, 

ERA  has  preliminarily  agreed  to  the 
settlement  amount  after  considering  the 
factual  aspects  related  to  the  various 
issues  currently  in  dispute  in  the 
litigation,  assessing  the  litigation  risks 
associated  v«iih  establishing  the  alleged 
overcharges,  and  considering  the  benefit 
to  the  public  from  a  significant 
settlement  of  a  number  of  issues  which 
would  take  years  of  continued  litigation 
to  resolve.  Additionally,  there  are 
equitable  and  legal  considerations 
specific  to  the  Cities  Service  litigation. 

The  PRO  specifically  concerns  91 
reciprocal  crude  oil  transactions 
between  Cities  Service  and  thirteen 
crude  oil  resellers  during  the  periods 


October  1979  through  April  1980.  and 
September  1980  through  January  27. 1981. 
In  each  of  the  tied  transactions.  Cities 
Service  sold  a  reseller  primarily  price- 
controlled  crude  oil  (lower  tier,  upper 
tier,  or  a  combination  of  the  two)  and 
purchased  fi-om  the  same  reseller  an 
equal  volume  of  stripper-,  foreign-,  or 
upper  tier-Alaskan  North  Slope  crude  oil 
at  substantial  below-market  discounts. 
The  PRO  alleges  that  Cities  Service 
charged  for  its  price-controlled  crude  oil 
a  price  in  excess  of  that  permitted  by  10 
CFR  S  212.183(b),  the  price  rule 
applicable  to  crude  oil  resales  by  a 
refiner,  through  its  receipt  from  its 
reseller  trading  partners  of  discounts  on 
stripper-certified  and  other  entitlements 
purchase-exempt  crude  oil.  The  PRO 
also  alleged  that  Cities  Service's 
conduct  violated  the  anti-circumvention 
rules  at  10  CFR  210.62(c)  and  205.202.' 

For  settlement  purposes,  the  ERA  took 
into  consideration  those  policy  issues 
and  litigation  risk  factors  present  in  all 
setUement  negotiations.  The  total 
amount  of  Occidental's  potential 
liability  resulUng  from  the  subject 
transactions  could  only  be  recovered  by 
the  government  if,  in  litigation,  all  issues 
were  resolved  in  the  DOE's  favor.  The 
risks  inherent  in  such  litigation  make 
such  an  outcome  uncertain. 

In  assessing  those  litigation  risks,  the 
ERA  considered  Cities  Service's 
contentions  that:  (1)  The  enforcement 
proceeding  is  barred  by  (a)  judicial 
estoppel  by  reason  of  the  Government's 
representations  to  the  federal  district 
court  in  Cities  Service's  1981  declaratory 
judgment  action  against  DOE.*  and  by 
(b)  collateral  estoppel,  t  y  reason  of  the 
DOE  General  Counsel's  position  in 
Cities  Service  Co.,  Interpretation  1980- 
43,  45  Fed.  Reg.  82575  (December  15, 
1980),  that  DOE  was  unable  at  that  time 
to  determine  the  lawfulness  of  Cities 
Service's  proposed  crude  oil  transaction 
ouUined  in  the  firm's  request  for 
interpretation:  (2)  ERA  delayed  in 
commencing  enforcement  action  against 
Cities  Service  due  to  its  inability  to 
determine  the  lavsrfulness  of  the 


■  In  a  previous  Coiueot  Order  dated  Octol>er  31, 
1979.  and  generally  covering  the  period  August  19, 
1973  through  September  30, 1979,  Cities  Service 
agreed  to  price  rollback,  refund  and  bank  reduction 
remedies  totalling  $177.4  million. 

*  At  the  rame  per  annum  diicount  rate,  the 
present  value  of  the  agreement  Is  approximately 
SISOoiilUoiL 


'  In  April  19e&  ERA  sought  to  amend  the  PRO  to 
charge  that  Cities  ServiM  in  the  subject 
transactions  also  violated  10  CFR  211.86,  which 
governed  a  refiner's  preparation  of  its  Refiner 
Monthly  Reports,  and  therefore  detrimentally 
impacted  the  crude  oil  entitlements  program.  The 
OllA.  in  its  RO  decision  issued  on  September  30, 
1988,  granted  the  motion  to  amend,  but  remanded  tu 
ERA  that  portion  of  the  PRO  with  respect  to  the 
issues  raised  by  the  amendment.  Thus.  OHA 
permitted  a  new  PRO  proceeding  in  which  Cities 
Service  would  be  given  further  opportunity  to  fuUy 
litigate  those  issues. 

«  Cities  Service  Co.  v.  DOE.  520  F.  Supp.  1132  (D. 
Del.  19S1).  affd per  curiam.  Na  S-2a  (TECA  August 
27, 1982). 
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transacUon  in  question;  (3)  the  91 
transactions  at  issue  in  the  PRO  were 
"matching  purchases  and  sales"  in  the 
nature  of  "exchanges"  and  therefore  not 
subject  to  the  crude  oil  resale  price 
regulations  in  10  CFR  Part  212.  Subpart 
L;  (4)  DOE  regulations  did  not  prohibit 
"Uer  trading":  (5)  Cities  Service's  net 
benefit  from  its  "tier  trades"  was 
substantially  less  than  the  overcharge 
amount  alleged  by  ERA.* 

More  recent  developments  that  ERA 
took  into  consideration  include  an 
adverse  Magistrate's  report  and 
recommendation  (hereinafter 
Magistrate's  report)  in  another  case. 
Canal  Refining  Co.  v.  DOE,  Civil  Action 
No.  87-C-294-E  (N.D.  Okla.)  (hereinafter 
Canal). 

The  Magistrate's  report  in  the  Canal 
case  made  a  determination  which,  if 
accepted  by  the  district  court,  would 
have  found  that  no  violations  existed  for 
the  same  kind  of  transactions  that  are  at 
issue  between  the  DOE  and  Cities 
Service.*  The  Magistrate  refused  to 
accept  ERA'S  position  on  the  application 
of  10  CFR  212.183(b)  to  so-called  tier 
trading,  and  instead  recommended  that 
the  district  court  reverse  in  its  entirety 
the  Federal  Energy  Regulatory 
Commission's  decision  upholding  the 
Department's  Remedial  Order  issued  to 
Canal.  The  Department  sought  and  was 
granted  expunction  of  the  Magistrate's 
Report  on  January  5. 1989.  While  the 
Department  was  successful  in  its  efforts 
to  have  the  Magistrate's  report 
expunged,  thereby  avoiding  the  risk  that 
the  recommended  decision  could  be 
cited  or  relied  upon  as  precedent,  the 
compromise  resolution  proposed  today 
reflects  the  DOE's  concerns  about  the 
implications  of  such  an  adverse 
rationale  for  the  case  against  Cities 
Service,  which  is  still  in  the 
administrative  appeal  stage.' 


■  Cities  Service's  "net  benefit"  argument  involves 
complex  econometric  models  utilizing  multiple 
regression  analysis,  the  expert  testimony  of 
economists  and  statisticians,  and  extensive 
documentary  materials.  While  the  RO  decision 
issued  by  OHA  refected  Cities  Service's  arguments 
in  this  regard,  consideration  of  the  benefit  actually 
received  is  appropriate  in  the  context  of  setUement, 
along  with  litigation  probabilities. 

*  Cities  Service  bad  sought  intervener  status  in 
the  case,  but  a  decision  on  the  request  had  not  been 
made  before  the  Catuil  matter  was  resolved 
between  the  parties.  Nevertheless,  the  Magistrate 
relied  heavily  on  the  amicus  curiae  briefs  filed  by 
Cities  Service  in  making  his  report  and 
recommendation. 

">  Of  related  concern  is  the  fact  that  upon  a 
decision  by  the  FERC  favorable  to  DOE,  Cities 
Service  could  appeal  the  decision  to  the  same 
federal  court,  the  Northern  District  of  Oklahoma. 


In  its  preliminary  assessments  of 
reasonable  setUement  value,  the  most 
significant  factors  considered  by  the 
ERA  were:  the  perceived  risks  in  the 
litigation,  including  the  potential  for  a 
lesser  remedial  award  than  that  sought 
in  the  current  litigation;  the  early  efforts 
by  Cities  Service  to  obtain  clarification 
of  the  DOE's  legal  position  regarding  the 
transactions  now  at  issue;  the  fact  that 
formal  action  was  not  initiated  for 
nearly  five  years  after  the  questions 
arose;  and  in  the  context  of  this 
particular  case,  in  which  legal 
clarification  was  sought  and 
enforcement  action  did  not  commence 
until  some  years  later,  the  fact  that  the 
interest  sought  in  the  litigation 
(calcxdated  at  prime  rates  and 
compotmded  quarterly)  comprises 
nearly  two-thirds  of  the  total  current 
claims. 

Based  on  all  of  these  factors.  ERA's 
preliminary  determination  is  that 
Occidental's  agreement  to  the  terms  of  a 
proposed  Consent  Order  constitutes  a 
settlement  wdiicb  is  in  the  public 
interest. 

m.  Terms  and  Conditions  of  the  Cooseot 
Order 

If  the  Consent  Order  is  made  final 
Occidental  will  pay  DOE  a  total  of 
$205.08  million.  The  text  of  the  proposed 
Consent  Order  is  pubUshed  herewith. 
ERA  will  petition  OHA  to  Implement 
Special  Refund  Procedures  under  the 
provisions  of  Subpart  V  of  the 
regulations.  In  these  proceedings,  OHA 
would  develop  procedures  for  the 
receipt  and  evaluation  of  applications 
for  refund  in  order  to  distribute  the 
settlement  moneys.  To  ensure  that  OHA 
has  sufficient  information  to  evaluate 
the  claims,  the  proposed  Consent  Order 
requires  that  Occidental  provide 
customer  identification  and  purchase 
volume  information  to  OHA  upon 
request 

Occidental  and  DOE  mutually  release 
each  other  from  claims  and  actions 
arising  under  the  subject  matters 
covered  by  the  proposed  Consent  Order. 
The  proposed  c5rder  does  not  affect  the 
right  of  any  other  party  to  take  action 
against  Occidental,  or  of  Occidental  or 
the  DOE  to  take  action  against  any  other 
party. 

Submission  of  Written  Comments 

The  proposed  Consent  Order  cannot 
be  made  effective  until  the  conclusion  of 
the  public  review  process,  of  which  this 
Notice  is  a  part. 

Interested  parties  are  invited  to 
submit  wrritten  comments  concerning 
this  proposed  Consent  Order  to: 
Occidental  Consent  Order  Comments, 


RG-30,  Economic  Regulatory 
Administration,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585. 

Any  information  or  data  considered 
confidential  by  the  person  submitting  it 
must  be  identified  as  such  in  accordance 
wiUi  Uie  provisions  of  10  CFR  205.9(f). 

All  comments  received  by  the  thirtieth 
day  following  publication  of  this  Notice 
in  the  Federal  Register  will  be 
considered  before  determining  whether 
to  adopt  the  proposed  Consent  Order  as 
a  final  Order.  Any  modifications  of  the 
proposed  Consent  Order  which 
significanUy  alter  its  terms  or  impact 
wtil  be  published  for  additional 
comments.  If,  after  considering  the 
comments  it  has  received.  ERA 
determines  to  issue  the  proposed 
Consent  Order  as  a  final  Order,  the 
proposed  Order  will  be  made  final  and 
effective  by  pubUcation  of  a  Notice  in 
the  Federal  Register. 

Issued  in  Washington.  DC  on  May  19. 1989. 
Chandler  L.  van  Oman, 

Administrator,  Economic  Regulatory 
Administration. 

Consent  Order 

:  /.  Introduction 

101.  This  Consent  Order  is  entered 
into  between  Occidental  Petroleum 
Corporation  ("Occidental"),  including  its 
wholly  owned  subsidiary  OXY  USA. 
Inc.  (formeriy  Cities  Service  Oil  and  Gas 
Corporation,  successor  in  interest  to 
Cities  Service  Company)  ("Cities 
Service"),  and  the  United  States 
Department  of  Energy  ( "DOE").  Except 
as  otherwise  provided  herein,  this 
Consent  Order  settles  and  finally 
resolves  all  civil  and  administrative 
claims  and  disputes,  whether  or  not 
heretofore  asserted,  between  the  DOE. 
as  hereinafter  defined,  and  Occidental, 
as  hereinafter  defined,  relating  to 
Occidental's  compliance  with  the 
federal  petroleum  price  and  all(x:ation 
regulations,  as  hereinafier  defined, 
during  the  period  October  1, 1979, 
through  January  27. 1981  (all  the  matters 
setUed  and  resolved  by  U>.is  Consent 
Order  are  referred  to  hereinafter  as  "the 
matters  covered  by  this  Consent 
Order").  This  Consent  Order  does  not 
affect  the  Consent  Order  between  Cities 
Service  and  DOE  dated  October  31. 
1979.  which,  except  as  otherwise 
provided  therein,  covered  the  period 
August  19. 1973.  through  September  30. 
1979. 

//.  Jurisdiction,  Regulatory  Authority 
and  Definitions 

201.  This  Consent  Order  is  entered 
into  by  the  DOE  pursuant  to  the 
authority  conferred  upon  it  by  sections 
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301  and  503  of  the  Department  of  Energy 
Organization  Act  ("DOE  Act"),  42  U.S.a 
7151  and  7183,  Executive  Order  No. 
12000. 42  PR  40287  (1977):  Executive 
Order  No.  12038, 43  PR  4957  (1978);  and 
10  CFR  205.198). 

202.  For  purpioses  of  this  Consent 
Order,  the.  phrase  "federal  petroleum 
price  and  aUocation  regulations"  means 
all  statutory  requirements  and 
administrative  regulations  and  orders 
regarding  the  pricing  and  allocation  of 
crude  oil,  reflned  petroleum  products, 
natural  gas  liquids,  and  natural  gas 
liquid  products,  including  the 
entiUements  and  mandatory  oil  import 
programs,  administered  by  the  DOE.  The 
federal  petroleum  price  and  allocation 
regylations  include  (without  limitation) 
the  pricing,  allocation,  reporting, 
certification,  and  recordkeeping 
requirements  imposed  by  or  under  the 
Economic  Stabilization  Act  of  1970,  the 
Emergency  Petroleum  Allocation  Act  of 
1973,  the  Federal  Energy  Administration 
Act  of  1874,  tiie  DOE  Act,  any  and  all 
amendments  to  said  acts.  Presidential 
Proclamation  3279,  all  applicable  DOE 
regulations  codified  in  6  CFR  Parts  130 
and  ISO  and  10  CFR  Parts  205, 210,  211, 
212.  and  213,  and  all  rules,  rulings, 
guidelines,  interpretations, 
clarifications,  manuals,  decisions, 
orders,  notices,  forms,  and  subpoenas 
relating  to  the  pricing  and  allocation  of 
petroleum  products.  The  provisions  of  10 
CFR  206.199)  and  the  definitions  under 
the  federal  petroleum  price  and 
allocation  regulations  shall  apply  to  this 
Consent  Order  except  to  the  extent 
inconsistent  herewith.  Reference  herein 
to  "DOE"  includes,  besides  the 
Department  of  Energy,  the  Cost  of  Living 
Council,  the  Federal  Energy  Office,  the 
Federal  Energy  Administration,  the 
Office  of  Special  Counsel,  the  Economic 
Regulatory  Administration  and  all 
agencies  succeeding  to  the  DOE's 
authority  to  administer  or  enforce  the 
federal  petroleum  price  and  allocation 
regulatioru.  References  in  this  Consent 
Onler  to  "Occidental"  shall  include:  (I) 
Occidental  PeUxtleum  Corporation,  its 
subsidiaries  and  afTiliates,  and  its  and 
their  predecessors.  Cities  Service 
Company  and  Cities  Service  Oil  and 
Gas  Corporation,  and  their  subsidiaries 
and  affiliates,  (2)  all  of  Occidental's 
petroleum-related  activities,  whether  as 
a  refiner,  producer,  operator,  worl^ing 
interest  or  royalty  interest  owner, 
reseller,  retailer,  natural  gas  processor, 
or  otherwise,  and  (3)  Occidental's 
present  and  former  directors,  oificers, 
and  employees. 

///.  Facts 

The  stipulated  facts  upon  which  this 
Consent  Order  is  based  are  as  follows: 


301.  During  the  period  covered  by  this 
Consent  Order,  Occidental  was  a 
"refiner",  "producer"  and  "reseller"  as 
those  terms  are  defined  in  the  federal 
petroleum  price  and  aUocation 
regulations  and  was  subject  to  the 
furisdiction  of  the  DOE. 

302.  On  October  31, 1979.  Cities 
Service  and  the  DOE  entered  into  a 
Consent  Order  which  settied  all  claims 
and  disputes  against  Cities  Service  by 
the  DOE,  except  as  otherwise  provided 
therein,  for  the  period  August  19, 1973, 
through  September  30, 1979,  with  respect 
to  the  statutory  and  regulatory 
petroleum  programs  administered  and 
enforced  by  DOE  and  its  predecessor 
agencies. 

303.  Following  the  1979  Consent 
Order,  the  DOE  audited  Gties  Service's 
compliance  with  the  federal  petroleum 
price  and  allocation  regulations  for  the 
period  after  September  30, 1979.  As  a 
result,  the  DOE  raised  certain  issues 
with  respect  to  certain  related  purchases 
and  sales  of  crude  oil  in  which  Cities 
Service  sold  price-controlled  crude  oil  to 
resellers  and  purchased  exempt-certified 
crude  oil  from  those  resellers.  The  DOE 
initiated  a  formal  enforcement  action 
alleging  that  these  transactions  violated 
certain  provisions  of  the  federal 
petroletun  price  cmd  allocation 
regulations.  Cities  Service  maintains, 
however,  that  its  conduct  with  respect  to 
these  transactions  was  in  all  respects 
lawful  and  in  accordance  with  the 
federal  petroleum  price  and  allocation 
regulations.  The  DOE  and  Cities  Service 
have  each  asserted  its  behef  that  its 
respective  legal  and  factual  positions 
regarding  such  transactions  are 
meritorious.  These  positions  were 
emphasized  in  the  intensive  review  and 
exchange  of  information  conducted 
during  the  audit,  during  litigation  of 
those  issues,  and  during  the  settiement 
negotiation  process.  However,  in  order 
to  avoid  the  expense  of  protracted  and 
complex  litigation  and  the  disruption  of 
its  orderly  business  functions. 
Occidental  has  agreed  to  enter  into  this 
Consent  Order,  which,  among  other 
things,  resolves  both  the  principal  and 
interest  component  of  the  claims  that 
the  DOE  has  asserted  against  Cities 
Service  in  connection  wiih  the  above- 
described  transactions.  The  DOB 
believes  this  Consent  Order  constitutes 
a  satisfactory  resolution  of  the  matters 
covered  herein  and  is  in  the  public 
interest. 

IV.  Remedial  Provisions 

401.  In  full  and  final  settlement  of  all 
matters  covered  by  this  Consent  Order 
and  in  lieu  of  all  other  remedies  which 
have  been  or  might  be  sought  by  the 
DOE  against  Occidental  for  such 


matters  under  10  CFR  205.1991  or 
otherwise.  Occidental  shall  pay  a  total 
amount  including  interest  of  two 
hundred  five  million  eighty  thousand 
dollars  ($205,080,000.00)  to  tiie  DOE  in 
the  manner  specified  in  paragraphs  402, 
403, 404,  and  405. 

402.  Within  ten  (10)  days  of  tiie 
Effective  Date  of  this  Consent  Order, 
Occidental  shall  make  an  initial 
payment  to  the  DOE  of  forty  million 
dollars  ($40,000,000.00). 

403.  Beginning  one  year  after  the 
Effective  Date  of  this  Consent  Order, 
Occidental  shall  make  eight  (8)  equal 
aimual  payments  to  the  DOE  of  twenty 
million  six  hundred  thirty-five  thousand 
dollars  ($20,635,000.00)  each,  which 
amounts  include  the  payment  of  interest 
calculated  at  the  rate  of  10.02  percent 
per  aimum.  The  foregoing  payments 
shall  be  made  on  successive 
aimiversaries  of  the  Effective  Date  of 
this  Consent  Order,  unless  any  such 
anniversary  is  not  a  business  day,  in 
which  event  payment  shall  be  due  on 
the  first  business  day  following  such 
anniversary. 

404.  Payments  received  after  the  due 
date  shall  include  additional  interest, 
calculated  at  the  rate  of  10.02  percent 
per  annum  for  Uie  first  fifteen  (15)  days 
after  the  due  date  and  20.04  percent  per 
annum  thereafter. 

405.  The  payments  pursuant  to 
paragraphs  402  through  404  shall  be 
made  by  wire  transfer  in  accordance 
with  instructions  furnished  to 
Occidental  by  the  DOE  in  a  timely 
manner. 

406.  Payments  made  pursuant  to  this 
Consent  Order  shall  be  distributed  by 
the  DOE  pursuant  to  the  special  refimd 
procedures  prescribed  by  10  CFR  Part 
205.  Subpart  V. 

V.  Issues  Resolved 

501.  All  pending  and  potential  civil 
and  administrative  claims,  whether  or 
not  known,  demands,  liabilities,  causes 
of  action  or  other  proceedings  by  the 
DOE  against  Occidental  regarding 
Occidental's  compliance  with  and 
obligations  under  the  federal  petroleum 
price  and  allocation  regulations  during 
the  period  covered  by  this  Consent 
Order,  whether  or  not  heretofore  raised 
by  an  issue  letter.  Notice  of  Probable 
Violation,  Notice  of  Proposed 
Disallowance,  Proposed  Remedial 
Order,  Remedial  Order,  actions  in  court 
or  otherwise,  are  resolved  and 
extinguished  a.s  to  Occidental  by  this 
Consent  Order.  This  Consent  Order, 
however,  does  not  resolve,  extinguish. 
or  otherwise  affect  DOE's  claims  against 
any  other  party. 


502.  (a)  Except  as  otherwise  provided 
herein,  compliance  by  Occidental  with 
this  Consent  Order  shall  be  deemed  by 
the  DOE  to  constitute  full  compliance 
for  administrative  and  civil  purposes 
with  all  federal  petroleum  price  and 
allocation  regulations  for  matters 
covered  by  this  Consent  Order.  In 
consideration  for  performance  as 
required  under  this  Consent  Order  by 
Occidental,  the  DOE  hereby  releases 
Occidental  completely  and  for  all 
purposes  from  all  administrative  and 
civil  judicial  claims,  demands,  liabilities 
or  causes  of  action,  including,  without 
limitation,  claims  for  civil  penalties  that 
the  DOE  has  asserted  or  might 
otherwise  be  able  to  assert  against 
Occidental  before  or  after  tiie  date  of 
this  Consent  Order  for  alleged  violations 
of  the  federal  petroleum  price  and 
allocation  regulations  with  respect  to 
matters  covered  by  this  Consent  Order. 
The  DOE  will  not  initiate  or  prosecute 
any  such  administrative  or  civil  judicial 
matter  against  Occidental  or  cause  or 
refer  any  such  matter  to  be  initiated  or 
prosecuted,  nor  will  the  DOE  or  its 
successors  directiy  or  indirectiy  aid  in 
the  initiation  of  any  such  administrative 
or  civil  judicial  matter  against 
Occidental  or  participate  voluntarily  in 
the  prosecution  of  such  actions.  The 
DOE  will  not  assert  voluntarily  in  any 
administrative  or  civil  judicial 
proceeding  that  Occidental  has  violated 
the  federal  petroleum  price  and 
allocation  regulations  with  respect  to 
the  matters  covered  by  this  Consent 
Order  or  otherwise  take  any  action  with 
respect  to  Occidental  in  derogation  of 
this  Consent  Order.  However,  nothing 
contained  herein  shall  preclude  the  DOE 
from  defending  the  validity  of  the 
federal  petroleum  price  and  allocation 
regulations. 

(b)  This  Consent  Order  setties  and 
finally  resolves  all  aspects  of 
Occidental's  potential  liability  to  the 
DOE  under  the  federal  petiroleum  price 
and  allocation  regulations,  including  but 
not  limited  to  its  capacity  as  an  operator 
or  working  interest  or  royalty  interest 
owner  of  a  crude  oil  producing  property. 
In  addition,  if  Occidental  was  the 
operator  of  a  property  that  produced 
crude  oil  for  all  or  part  of  the  period 
covered  by  this  Consent  Order,  the  IX)E 
shall  not  initiate  or  prosecute  any 
enforcement  action  against  any  person 
for  noncompliance  with  the  federal 
petioleum  price  and  allocation 
regulations  during  such  period  relative 
to  such  property.  Otherwise,  the  DOE 
reserves  the  right  to  initiate  and 
prosecute  enforcement  actions  against 
any  person  other  than  Occidental  for 
noncompliance  with  the  federal 


petroleum  price  and  allocation 
regulations,  including  suits  against 
operators  for  overcharges  for  crude  oil 
when  Occidental  is  a  working  interest  or 
royalty  interest  owner  in  such  crude  oil 
production.  In  that  connection. 
Occidental  and  the  DOE  agree  that  the 
amount  paid  to  the  DOE  pursuant  to  this 
Consent  Order  is  not  attributable  to 
Occidental's  activities  as  a  working 
interest  or  royalty  interest  owner  on 
properties  on  which  it  is  not  the 
operator. 

Furthermore,  Occidental  and  the  DOE 
agree  that  the  Consent  Order  and  the 
payments  hereunder  do  not  resolve, 
reduce  or  release  the  liability  of  any 
other  person  for  violations  on  properties 
of  which  (but  only  for  the  times  during 
which)  Occidental  is  or  was  a  working 
interest  or  royalty  interest  owner  (and 
not  the  operator)  or  affect  any  rights  or 
obligations  between  Occidental  and  the 
operator  or  any  other  working  interest 
or  royalty  interest  owner. 

(c)  The  DOE  will  not  seek  or 
recommend  any  criminal  fines  or 
penalties  based  on  information  or 
evidence  presenUy  in  its  possession  for 
the  matters  covered  by  this  Consent 
Order,  provided,  however,  that  nothing 
in  this  Consent  Order  precludes  the 
DOE  from  (1)  seeking  or  recommending 
such  criminal  fines  or  penalties  if 
information  subsequentiy  coming  to  its 
attention  indicates,  either  by  itself  or  in 
combination  with  information  or 
evidence  presentiy  known  to  DOE,  that 
a  criminal  violation  may  have  occurred 
or  (2)  otherwise  complying  with  its 
obligations  under  law  with  regard  to 
forwarding  information  of  possible 
criminal  violations  of  law  to  appropriate 
authorities.  Nothing  contained  herein 
may  be  construed  as  a  bar,  estoppel  or 
defense  against  cmy  criminal  or  civil 
action  brought  by  an  agency  of  the 
United  States  other  than  the  DOE  under 
(i)  section  210  of  the  Economic 
Stabilization  Act  of  1970  or  (ii)  any 
statute  or  regulation  other  than  the 
federal  petroleum  price  and  aUocation 
regulations.  Finally,  this  Consent  Order 
does  not  prejudice  the  rights  of  any  third 
party  or  Occidental  in  any  private 
action,  including  an  action  for 
contribution  by  or  against  Cities  Service. 

(d)  Occidental  releases  the  IX)E 
completely  and  for  all  purposes  from  all 
administrative  and  civil  judicial  claims, 
liabihties  or  causes  of  action  that 
Occidental  has  asserted  or  may 
otherwise  be  able  to  assert  against  the 
DOE  relating  to  die  DOE's 
administration  of  the  federal  petroleum 
price  and  allocation  regulations.  This 
release,  however,  does  not  preclude 
Occidental  from  asserting  any  factual  or 


legal  position  or  argument  as  a  defense 
to  any  action,  claim,  or  proceeding 
brought  by  tiie  DOE,  the  United  States, 
or  any  agency  of  the  United  States.  Nor 
does  it  preclude  Occidental  from 
asserting  a  defense,  counterclaim  or 
offset  to  any  action,  claim  or  proceeding 
brought  by  any  other  person.  Furtiier, 
Occidental  waives  ell  claims  that  it  has 
asserted  or  may  assert  in  proceedings 
before  the  Office  of  Hearings  and 
Appeals  ("OHA")  pursuant  to  10  C¥Y(. 
Part  205.  Subpart  V.  Occidental  also 
agrees  that,  within  fifteen  (15)  days 
following  the  Effective  Date  of  this 
Consent  Order,  it  shall  (1)  cause  the 
withdrawal  of  the  request  made  by  its 
attorneys  Phillips.  Nizer.  Benjamin.  Krira 
&  Ballon,  on  )u!y  20, 1988,  for  doju'nents 
purs i;ant  to  the  Freedom  of  Information 
Act  5  U  S.C.  section  552,  et  seq.:  and  (2) 
provide  to  the  Permian  Corporation  or 
its  successor  in  in'erest  ( "Ptrmian").  in 
a  form  acceplcible  to  DOE,  written 
notice  to  Permian  that  Occidental  will 
not  assert  against  Permian,  in  response 
to  a  claim  by  Permian  for 
reimbursement  or  indemnification  fcr 
any  judgment  that  might  be  entered 
against  it.  or  any  seltlement  that  might 
be  reached,  in  Amber  Refining,  Inc^  et 
al.  v.  The  Permian  Corporation,  No.  CA. 
4-83-443-^  (N  J).  Tex.),  that  Permian 
should  have  sought  reimbursement  or 
indemnification  from  the  escrow  fund 
esta'oiished  in  the  Consent  Order 
entered  into  on  March  5. 1982,  between 
Permian  and  the  EKDE  and  made 
effective  on  June  25. 1982. 

503.  (a)  Within  fifteen  (15)  days  after 
the  execution  of  the  Consent  Order  by 
both  parties,  DOE  agrees  to  join  with 
Occidental  in  written  notification  to  the 
Federal  Energy  Regulatory  Commission 
("FERC)  of  the  fact  of  such  execution, 
which  notice  shall  request  that  said 
administrative  tribunal  stay  all  further 
action  in  the  proceeding  styled  Cities 
Service  Oil  and  Gas  Corporation,  No. 
RO-89-2-000,  until  such  time  as  the 
Consent  Order  has  become  effective  or 
has  been  withdrawn  pursuant  to  Article 
IX  of  this  Consent  Order. 

(b)  Within  fifteen  (15)  days  after  the 
Effective  Date  of  this  Consent  Order. 
Occidental  and  the  DOE  will  file  or 
cause  to  be  filed  appropriate  pleadings 
and  will  take  ail  other  steps  necessary 
to  withdraw  all  claims  and  dismiss  with 
prejudice  all  proceedings  covered  by 
this  Consent  Order  then  pending  before 
die  DOE's  OHA  or  tiie  FERC,  and  to 
dismiss  with  prejudice  any  court 
proceeding  then  pending  involving  an 
appeal  from  or  seeking  review  of  a 
decision  by  the  OHA  or  the  FERC  in  any 
such  ;>;   oeeding. 
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504.  Execution  of  this  Consent  Order 
constitutes  neither  sn  admission  by 
Occ;  Jental  nor  a  finding  by  the  DOE  of 
any  violation  by  Occidental  of  any 
statute  or  regulation.  The  DOB  has 
determined  that  it  is  not  appropriate  to 
seek  to  impose  civil  penalties  for  the 
matters  covered  by  this  Consent  Order, 
and  the  DOE  will  not  seek  any  such  civil 
penalties.  None  of  the  payments  or 
expenditures  made  by  Occidental 
pursuant  to  this  Consent  Order  are  to  be 
considered  for  any  purpose  as  penalties. 
fines,  or  forfeitures  or  as  settlement  of 
any  potential  Uability  for  penalties,  fines 
or  forfeitures. 

505.  Notwithstanding  any  other 
provision  herein,  with  respect  to  the 
matters  covered  by  this  Consent  Order, 
the  DOE  reserves  the  right  to  initiate  an 
enforcement  proceeding  or  to  seek 
appropriate  penalties  for  any  newly 
discovered  regulatory  violations 
committed  by  Occidental,  but  only  if 
Occidental  has  concealed  facts  relating 
to  such  violations.  The  DOE  also 
reserves  the  right  to  seek  appropriate 
judicial  remedies,  other  than  fuU 
rescission  of  this  Consent  Order,  for  any 
misrepresentation  of  fact  by  Occidental 
material  to  this  Consent  Order  during 
the  course  of  the  audit  or  the 
negotiations  that  preceded  this  Consent 
Order  or  upon  discovery  of  information 
that  is  materially  inconsistent  with  the 
information  which  has  been  furnished 
by  Occidental  upon  which  this 
agreement  is  based. 

VI.  Recordkeeping,  Reporting  and 
Confidentiality 

601.  Occidental  shall  maintain  such 
records  as  are  necessary  to  demonstrate 
compliance  with  the  terms  of  this 
Consent  Order.  Except  for  such  records, 
Occidental  is  relieved  of  its  obligation  to 
comply  with  the  recordkeeping 
requirements  of  the  federal  petroleum 
price  and  allocation  regulations  relating 
to  the  matters  settled  by  this  Consent 
Order. 

602.  Except  for  formal  requests  for 
information  regarding  compliance  by 
odier  firms  with  the  federal  petroleum 
price  and  allocation  regulations, 
Occidental  will  not  be  subject  to  any 
audit  requests,  report  orders,  subpoenas, 
or  other  administrative  discovery  by 
DOE  relating  to  Occidental's  activities 
subject  to  such  regulations  relating  to 
the  matters  setUed  by  this  Consent 
Order. 

603.  The  DOE  shall  treat  all  sensitive 
commercial  and  financial  information 
provided  to  it  by  Occidental  pursuant  to 
negotiations  which  were  conducted  with 
respect  to  this  Consent  Order  as 
confidential  and  proprietary  and  will  not 


disclose  such  information  unless 
required  to  do  so  by  law,  including 
pursuant  to  a  request  duly  authorized  by 
a  committee  or  subcommittee  of 
Congress.  If  a  request  or  demand  for 
release  of  any  such  information  is  made 
pursuant  to  law,  the  DOE  shall  claim 
any  privilege  or  exemption  reasonably 
available  to  it.  The  DOE  shall  provide 
Occidental  with  ten  (10)  days'  actual 
notice,  if  possible,  in  advance  of  any 
pending  disclosure  of  such  information, 
unless  prohibited  or  precluded  from 
doing  so  by  law  or  request  of  Congress. 
The  DOE  will  retain  the  audit 
information  which  it  has  acquired  during 
its  review  of  Occidental's  compliance 
with  the  federal  petroleimi  price  and 
allocation  regulations  in  accordance 
with  the  DOE'S  established  records 
retention  procedures.  Notwithstanding 
the  confidential  treatment  that  might 
otherwise  be  afforded  such  information 
by  the  terms  of  this  Consent  Order,  the 
DOE  will  make  such  information 
available  to  the  Department  of  justice 
("DOJ")  in  response  to  a  request 
pursuant  to  the  DOj's  statutory  authority 
by  a  duly  authorized  representative  of 
the  DOj.  If  requested  by  the  DO],  the 
DOE  shall  not  disclose  that  such  a 
request  has  been  made.  Nothing  in  this 
paragraph  shall  be  deemed  to  waive  or 
prejudice  any  right  Occidental  may  have 
independent  of  this  Consent  Order 
regarding  the  disclosure  of  sensitive 
commercial  and  financial  information. 

VIl  Contractual  Undertaking 

701.  It  is  the  understanding  and 
express  intention  of  Occidental  and  the 
DOE  that  this  Consent  Order  constitutes 
a  legally  enforceable  contractual 
undertaking  that  is  binding  on  the 
parties  and  their  successors  and  assigns. 
Notwithstanding  any  other  provision 
hereia  Occidental  (and  its  successors 
and  assigns]  and  the  DOE  agree  that  the 
sole  and  exclusive  remedy  for  a  breach 
of  this  Consent  Order  shall  be  the  filing 
of  a  civil  action  in  an  appropriate  United 
States  district  court,  and  the  DOE  also 
reserves  the  right  to  seek  appropriate 
penalties  and  interest  for  any  failure  to 
comply  with  the  terms  of  this  Consent 
Order.  The  DOE  will  undertake  the 
defense  of  the  Consent  Order,  as  made 
effective,  in  response  to  any  litigation 
challenging  the  Consent  Order's  validity 
in  which  the  DOE  is  named  a  party. 
Occidental  agrees  to  cooperate  with  the 
DOE  in  the  defense  of  any  such 
challenge. 

VIII.  Final  Order 

801.  Upon  becoming  effective,  this 
Consent  Order  shall  be  a  final  order  of 


the  DOE  having  the  same  force  and 
effect  as  a  remedial  order  issued 
pursuant  to  section  503  of  the  DOE  Act. 
42  U.S.C.  7193,  and  10  CFR  205.199B. 
Occidental  hereby  waives  its  right  to 
administrative  or  judicial  review  of  this 
Order,  but  Occidental  reserves  the  right 
to  participate  in  any  such  review 
initiated  by  a  third  party. 

IX.  Effective  Date 

901.  This  Consent  Order  shall  become 
effective  as  a  final  order  of  the  DOE 
upon  notice  to  that  effect  being 
published  in  the  Federal  Register.  Prior 
to  that  date,  the  DOE  will  publish  notice 
in  the  Federal  Register  that  it  proposes 
to  make  this  Consent  Order  final  and,  in 
that  notice,  will  provide  not  less  than 
thirty  (30)  days  for  members  of  the 
public  to  submit  written  conunents.  The 
DOE  will  consider  all  written  comments 
in  deciding  whether  to  adopt  the 
Consent  (DTder  as  a  final  order,  to 
withdraw  agreement  to  the  Consent 
Order,  or  to  attempt  to  renegotiate  the 
terms  of  the  Consent  Order. 

902.  Until  the  Effective  Date,  the  DOE 
reserves  the  right  to  withdraw  consent 
to  this  Consent  Order  by  written  notice 
to  Occidental,  in  which  event  this 
Consent  Order  shall  be  null  and  void.  If 
this  Consent  Order  is  not  made  effective 
on  or  before  the  one  hundred  fiftieth 
(150th)  day  following  execution  by 
Occidental,  Occidental  may,  at  any  time 
thereafter  until  the  Effective  Date, 
withdraw  its  agreement  to  this  Consent 
Order  by  written  notice  to  the  DOE.  in 
which  event  this  Consent  Order  shall  be 
null  and  void. 

I,  the  undersigned,  a  duly  authorized 
representative  of  Occidental  Petroleum 
Corporation,  hereby  agree  to  and  accept 
on  behalf  of  Occidental  Petroleum 
Corporation,  the  foregoing  Consent 
Order. 

Douglas  G.  Robinson, 
Attorney  for  Occidental  Petroleum 
Corporation. 
Dated:  January  31, 1989. 

I,  the  undersigned,  a  duly  authorized 
representative  of  DOE,  hereby  agree  to 
and  accept  on  behalf  of  the  DOE  the 
foregoing  Consent  Order. 

Milton  C.  Lorenz, 

Chief  Counsel.  Office  of  Enforcement 
Litigation,  Economic  liegulatory 
Administration,  U.S.  Department  of  Energy. 

Dated:  January  31, 1989.  , 

[FR  Doc.  80-12447  Filed  S-23-89;  8:4S  am] 
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Federal  Energy  Regulatory 
Commieaion 

[Docket  Noa.  ER89-301-000  et  aL] 

Montaup  Electrfc  Co.  et  aU  Electric 
Rate,  SmaN  Power  Production,  and 
Interioddng  Directorate  Flllnga 

May  16, 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  MoDtaup  Electric  Company 

(Docket  No.  ER8e-301-000] 

Take  notice  that  on  May  3, 1988, 
Montaup  Electric  Company  (Montaup) 
tendered  for  filing  a  supplement  to  a 
letter  agreement  filed  in  this  docket  on 
March  29. 1989.  under  which  charges 
related  to  a  radial  line  used  to  serve  the 
Town  of  Middlel>orough,  Massachusetts, 
will  be  billed  under  an  existing  formula 
rate  without  annual  update  filings  with 
the  Commission.  The  Staff  requested 
that  the  March  29. 1989  filing  be 
supplemented  to  include  the 
computerized  statement  of  the  formula 
which  shows  the  development  of  annual 
charges  and  which  has  been  designated 
"Exhibit  A"  in  Montaup's  past  annual 
update  filings.  The  Staff  asked  that  all 
numbers  be  deleted  from  Exhibit  A 
except  income  tax  rates  and  return  on 
common  equity,  which  cannot  be 
changed  without  a  filing  and  that 
Exhibit  A  as  so  modified  be  filed  with 
the  Commission. 

Montaup's  filing  consists  of  an  Exhibit 
A  conforming  with  the  Staff's 
requirements. 

"The  Company  asks  that  the  original 
submittal  as  supplemented  be  made 
effective,  as  originally  requested,  as  of 
1988.  so  that  no  update  filings  will  be 
required  for  1988  and  beyond. 

Copies  of  the  supplemental  filing  were 
served  on  the  recipients  of  the  original 
filing. 

Comment  date:  May  30. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Ohio  Power  Company 

[Docket  No8.  ER82-553-«0e  and  ER82-554- 
006] 

Take  notice  that  on  May  8, 1982,  Ohio 
Power  Company  tendered  for  filing  its 
revised  compliance  filing  pursuant  to  the 
Commission's  order  issued  February  22, 
1989. 

Comment  date:  May  30, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Soyland  Power  Cooperative,  Inc.  v. 
Central  Illinois  Public  Service,  Company 

[Docket  No.  EL89-30-000] 

Take  notice  that  on  April  28. 1989 
Soland  Power  Cooperative,  Inc. 
(Soyland]  tendered  for  filing  a  complaint 
against  Central  Illinois  PubUc  Service 
Company  (CIPS)  in  accordance  with 
Section  206  of  the  Federal  Power  Act 
and  Rule  206  of  the  Commission's  Rules 
of  Practice  and  Procedure.  Soyland 
requests,  that  the  Commission  (1) 
institute  an  investigation  to  determine 
that  certain  formulary  rates  and  charges 
and  components  thereof  contained  in 
the  Power  Supply  Agreement  and  the 
Transmission  Services  Agreement 
between  Soyland  and  CIPS  are  unjust 
and  unreasonable,  and  (2)  modify  such 
formulary  rates  to  establish  lower,  just 
and  reasonable  rates  for  the  power  and 
transmission  services  provided  under 
those  Agreements. 

Comment  date:  June  15, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Nortbnn  States  Power  Company 
(Minnesota  Company) 

[Docket  No.  ER88-574-00(q 

Take  notice  that  on  August  18, 1988, 
Northern  States  Power  Company 
(Minnesota  Company)  (NSP-MN) 
tendered  for  filing  a  Power  Sales 
Agreement  dated  July  29, 1988  among 
NSP-4kifN,  Northern  States  Power 
Company  (Wisconsin  Company),  and 
Northwestern  Wisconsin  Electric 
Company.  Take  further  notice  that  on 
May  1. 1989,  NSP^4N  submitted 
additional  information  to  supplement 
the  original  filing. 

The  Interconnection  and  Interchange 
Agreement  dated  April  25, 1989  among 
the  above  named  parties,  as  submitted, 
provides  for  interconnection  electrical 
operation  between  the  parties;  systems, 
as  well  as  for  the  interchange  of 
electrical  power  and  energy  between  the 
parties.  This  agreement  supersedes  and 
replaces  the  original  Power  Sales 
Agreement  named  above  in  its  entirety. 

NSP-MN  requests  that  the 
Conunission  make  the  effective  date  of 
the  proposed  rate  schedules  retroactive 
to  August  1, 1988  to  coincide  with  the 
terms  of  the  Service  Schedules  attached 
to  the  Interconnection  and  Interchange 
Agreement  named  above. 

Copies  of  this  filing  have  been 
provided  to  the  respective  parties  and  to 
the  State  Commissions  of  Minnesota, 
North  Dakota,  South  Dakota,  Wisconsin, 
and  Michigan. 

Comment  date:  May  30, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Carolina  Power  ft  li^t  Company 

(Docket  No.  ER89-203-000] 

Take  notice  that  on  May  4, 1989, 
Carolina  Power  &  Light  Company 
(CP&L)  filed  an  amendment  to  its  filing 
in  this  docket.  The  amendment  contains 
support  information  requested  by  the 
Commission  Staff  for  CP&L's  projections 
of  1989  costs  and  load  projections. 
These  costs  and  loads  projections  were 
used  to  determine  the  proposed  1989 
rates  for  wheeling  services  under 
provisions  of  two  contracts  CP&L  has 
entered  into  with  the  Southwestern 
Power  Administration  (SEPA)  for 
wheeling  power  fixtm  the  John  H.  Ken- 
Dam  to  SEPA's  preference  customers  in 
CP&L's  eastern  area  and  for  wheeling 
power  from  the  Cumberland  Projects  to 
SEPA's  preference  customers  in  CP&L's 
western  area. 

Comment  date:  May  30, 1980,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER89-298-000] 

Take  notice  that  on  May  4, 1989, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  an  amended 
filing  for  the  City  of  Santa  Clara's  Rate 
Schedule  No.  108.  PG&E  states  that 
included  in  this  filing  are  Revised 
Attachment  2,  Test  Year  1989  Estimated 
Statements  BK  and  EL,  and  Revised 
Attachment  3, 1989  Estimated  Cost  of 
Service  and  resulting  allocated  Cost  and 
Energy  and  Demand  Rates  to  Santa 
Qara. 

Comment  date:  May  30. 1989.  in 
accordance  with  Standard  Paragraph 
end  of  this  notice. 

7.  Kansas  Gas  and  Electric  Company 

(Docket  No.  ERa9-d7Z-000] 

Take  notice  that  Kansas  Gas  and 
Electric  Company  on  April  24, 1989, 
tended  for  filing  a  proposed  change  ii> 
its  FERC  Electric  Service  Tariff  No.  93. 
The  proposed  KPL  Letter  of  Intent 
specifies  the  amount  of  transmission 
capacity  requirements  for  four  Delivery 
Points  for  the  period  June  1, 1989  through 
May  31, 1990. 

The  KPL  Letter  of  Intent  is  required  by 
the  terms  of  the  service  schedule. 

Copies  of  this  filing  were  served  upon 
the  Kansas  Power  and  Light  Company 
and  the  Kansas  Corporation 
Commission. 

Comment  date:  May  30. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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•.  WisGonciii  Electric  Power  Company 

(Docket  No.  ER89-397-0001 

Take  notice  that  on  May  1, 1989. 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric]  tendered  for  TUing  a 
notice  of  cancellation  of  FERC  Rate 
Schedule  No.  17  between  Wisconsin 
Electric  and  the  City  of  Elkhom, 
Wisconsin. 

Wisconsin  Electric  requests  an 
effective  date  of  June  16, 1989. 

Comment  date:  May  30, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

t.  UoitU  Power  Corporation 

(Docket  No.  ERa9-39e-000] 

Take  notice  that  on  May  1. 1989,  Unitil 
Power  Coiporalion  (UNITIL)  tendered 
for  filing  pursuant  to  Schedule  11  Section 
H  of  Supplement  No.  1  to  Rate  Schedule 
FERC  Number  1.  the  UNITIL  System 
Agreement,  the  following  material: 

A.  Statement  of  all  sales  and  billing 
transactions  for  the  period  January  1, 
1968  through  December  31, 1988  along 
with  the  actual  costs  incurred  by  Power 
Corp.  by  FERC  account 

E  UNITIL  Power  Corp.  rates  billed 
from  January  1, 1988  to  December  31, 
1988  and  supporting  rate  development 

Comment  date:  May  30. 1989,  in 
accordance  with  Standard  Paragraph 
end  of  this  notice. 

It.  Tampa  Electric  Company 

(Docket  No.  ER8»-«00-000] 

Take  notice  that  on  May  2. 1989. 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  Letter 
Agreement  that  amends  an  existing 
Letter  of  Commitment  providing  for  the 
sale  by  Tampa  Electric  to  Seminole 
Electric  Cooperative,  Inc.  (Seminole)  of 
electric  capacity  and  energy-  The  Letter 
Agreement  amends  the  Letter  of 
Commitment  by  extending  the  term, 
increasing  the  capacity  commitment  to 
100  megawatts,  and  adjusting  the  energy 
charges. 

Tampa  Electric  states  that  the  Letter 
Agreement  is  submitted  as  a  supplement 
to  Service  Schedule  J  (negotiated 
interchange  service]  under  the  existing 
agreement  for  interchange  service 
between  Tampa  Electric  and  Seminole, 
designated  as  Tampa  Electric  Rate 
Schedule  FERC  No.  22. 

Tampa  Electric  proposes  an  effective 
date  of  May  1, 1988,  for  the  amendments 
to  the  Letter  of  Commitment  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  the  filing  have  been  served 
on  Seminole  and  the  Florida  Public 
Service  Commission. 


Comment  date:  May  30, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Northern  States  Power  Company 

(Docket  No.  ERa9-39»-000J 

Take  notice  that  on  May  3, 1989, 
Northern  States  Power  Company 
(Minnesota  Company)  tendered  for  filing 
an  Interconnection  Agreement  dated 
April  25, 1968  among  NSP-MN,  Northern 
States  Power  Company  (Wisconsin 
Company),  and  North  Central  Power 
Co.,  Inc..  and  requested  termination  of 
the  Firm  Power  Sale  for  Resale  Service 
&X)m  Northern  States  Power  Company 
(Wisconsin  Company)  to  North  Central 
Power  Company.  Inc. 

The  Interconnection  and  Interchange 
Agreement  provides  for  interconnected 
electrical  operation  between  the  parties' 
systems,  as  well  as  for  the  interchange 
of  electrical  power  and  energy  between 
the  parties. 

NSP-^4N  requests  that  the 
Commission  make  the  effective  date  of 
the  proposed  rate  schedules  retroactive 
to  September  1, 1988  to  coincide  with 
the  terms  of  the  Service  Schedules 
attached  to  the  Interconnection  and 
Interchange  Agreement  named  above. 

Copies  of  this  filing  have  been 
provided  to  the  respective  parties  and  to 
the  State  Commissions  of  Minnesota, 
North  Dakota.  South  Dakota,  Wisconsin, 
and  Michigan. 

Comment  date:  May  30, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Tampa  Electric  Company 

(Docket  No.  ER8O-4O3-O0O] 

Take  notice  that  on  May  3, 1969, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  Letter 
Agreement  that  amends  an  existing 
Letter  of  Commitment  providing  for  the 
sale  by  Tampa  Electric  to  the  City  of 
Tallahassee,  Florida  (Tallahassee)  of  50 
megawatts  of  capacity  and  energy.  The 
Letter  Agreement  amends  the  Letter  of 
Commitment  by  extending  the  term, 
providing  for  the  sale  of  supplemental 
capacity  in  excess  of  50  megawatts,  and 
adjusting  the  energy  charges. 

"rampa  Electric  states  that  the  Letter 
Agreement  is  submitted  as  a  supplement 
to  Service  Schedule  J  (negotiated 
interchange  service)  under  the  existing 
agreement  for  interchange  service 
between  Tampa  Electric  and 
Tallahassee,  designated  as  Tampa 
Electiic  Rate  Schedule  FERC  No.  20. 

Tampa  Electric  proposes  an  effective 
date  of  April  29, 1989,  for  the 
amendments  to  the  Letter  of 
Commitment  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 


Copies  of  the  filing  have  been  served 
on  Tallahassee  and  the  Florida  Public 
Service  Commission. 

Comment  date:  May  30, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tliis  notice. 

13.  Southern  California  Edison  Company 

[Docket  No.  ER89-404-000] 

Take  notice  that  on  May  4, 1989 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  pursuant  to 
S  35.13  of  the  Federal  Energy  Regulatory 
Commission's  Regulations,  as  a 
supplemental  rate  schedule,  the 
following  Letter  Agreement  (Agreement] 
which  has  been  executed  by  Edison  and 
the  United  States  of  America, 
Department  of  Energy,  acting  by  and 
through  the  Bonneville  Power 
Administration  (BPA). 

The  Agreement  is  for  a  purchase  of 
firm  energy  by  Edison  from  BPA  subject 
to  recall  by  BPA  and  was  executed 
August  31, 1988,  the  Agreement 
commenced  on  September  1, 1988  and 
terminated  April  15. 1989.  Under  this 
Agreement  (i)  for  the  period  September 
1, 1988  through  December  31. 1988.  BPA 
made  available  and  Edison  purchased 
251.000  MWh  of  firm  energy  from  BPA 
and  (ii)  bom  January  1, 1989  to  April  15. 
1989,  BPA  had  the  right  to  recall  any  or 
all  of  the  energy  previously  delivered  to 
Edison.  BPA  exercised  its  recall  rights  in 
February  1989  and  Edison  returned  the 
recalled  energy  that  month. 

Edison  requests  waiver  of  the  notice 
provisions  under  {  35.3  of  the 
Conmiission's  Regulations.  Edison 
further  requests  the  assignment  of  an 
effective  date  of  February  1, 1989, 
because  BPA  first  recalled  the  energy 
previously  delivered  to  Edison  in 
February  and.  thus,  triggered  Edison's 
obligation  to  return  the  recalled  energy. 

Copies  of  this  filing  were  served  upon 
the  public  Utilities  Commission  of  the 
State  of  California  and  BPA. 

Comment  date:  May  30. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Arkansas  Power  ft  Light  Company 

(Docket  No.  ER8&-40&-000J 

Take  notice  that  on  May  3, 1989. 
Arkansas  Power  &  Light  Company 
(AP&L)  submitted  for  filing  the 
Fourteenth  Amendment  to  the  Power 
Coordination,  Interchange  and 
Transmission  Service  Agreement 
between  AP&L  and  Arkansas  Electric 
Cooperative  Corporation  (AECC).  The 
Amendment  provides  for  the  addition  of 
one  point  of  delivery,  the  transfer  of 
capacity  at  two  points  of  delivery,  an 
increase  in  capacity  at  eight  points  of 
delivery,  and  the  modification  of  names. 


effective  delivery  dates  or  locates  for 
eight  points  of  delivery. 

AP&L  requests  that  the  Commission 
waive  any  requirements  with  which 
AP&L  has  not  already  complied. 

Comment  date:  May  30, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Public  Service  Company  of  New 
Hampshire 

[Docket  No.  ERa9-40&-000] 

Take  notice  that  on  May  3, 1989, 
Public  Service  Company  of  New 
.Hampshire  (PSNH)  tendered  for  filing 
with  the  Commission  revised  rate 
schedule  sheets  providing  for  an 
additional  delivery  point  to  Concord 
Electric  Company  (Concord)  under  a 
Firm  Transmission  Service  Agreement 
«vith  Unitil  Power  Corp.,  and  affiliate  of 
Concord.  PSNH  proposes  an  effective 
date  of  April  15, 1969. 

PSNH  states  that  the  additional 
delivery  point  is  required  in  order  to 
biterconnect  a  qualifying  facility  whose 
output  is  purchased  by  FSNH,  to  the 
Concord  and  PSNH  electrical  systems. 

PSNH  further  states  that  no  dianges 
are  proposed  to  the  rates  charged  to 
Unitil  under  the  rate  schedule,  that 
Unitil  concurs  with  the  proposed 
change,  and  that  a  copy  of  the  filing  has 
been  served  upon  Unitil. 

Comment  date:  May  30, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Southeni  California  Edison  Company 

(Docket  No.  ER89-107-000] 

Take  notice  that  on  May  4, 1989 
Southern  California  Edison  Company 
[Edison)  tendered  for  filing  pursuant  to 
§  35.13  of  the  Federal  Energy  Regulatory 
Commission's  Regulations,  as  a 
supplemental  rate  schedule,  data 
regarding  Edison's  return  of  energy 
recalled  by  Washington  Water  and 
Power  Company  (WWP)  pursuant  to  an 
October  6, 1988  Letter  Ag^ement 
(Agreement)  between  Edison  and  WWP. 
Edison  requests  an  effective  date  of 
October  1, 1988  to  coincide  with  the 
effective  date  of  the  Agreement 

Copies  of  this  filing  were  served  upon 
the  Public  UtiUties  Commission  of  the 
State  of  California  and  WWP. 

Comment  date:  May  30, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti«et  NE.,  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashett. 
Secretary. 

(FR  Doc  89-12394  Filed  &-23-89;  8:45  am] 
BUJJNQ  CODE  srir-oi-M 

[Prelect  No*.  3253-009  et  al.] 

Hydroelectric  Applicationa,  Mad  River 
Power  Aseoc  et  aL  Application*  FHed 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Conunission  and  are 
available  for  public  inspection: 

la.  Type  of  Appliciation:  Amendment 
of  License. 

b.  Project  No:  3253-009. 

c  Date  Filed:  November  15, 1988. 

d.  Applicant:  Mad  River  Power 
Associates. 

e.  Name  of  Project:  Campton  Dam. 

f.  Location:  The  project  is  located  at 
Campton  Dam  on  the  Mad  River,  a 
tributary  of  the  Pemigewasset  River,  in 
Grafton  County,  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  John  C. 
Ransmeier,  Esq.,  Ransmeier  &  Spellman, 
One  Capitol  Sti«et  P.O.  Box  1376. 
Concord,  NH  03301,  (603)  228-0477. 

i.  FERC  Contact:  Ken  Fearon,  (202) 
376-9789. 

j.  Comment  Date:  June  20, 1989. 

k.  Description  of  Amendment:  The 
licensee  proposes  to  add  1  foot-high 
wooden  flashboards  to  the  crest  of  the 
Campton  Dam,  which  is  owned  by  the 
U.S.  Forest  Service. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C. 
and  D2. 

2a.  Type  of  Application:  Amendment 
of  License  to  Increase  Capacity. 

b.  Project  No:  9709-007. 

c.  Date  Filed:  February  17, 1989. 

d.  Applicant:  Trafalgar  Power,  Inc. 

e.  Name  of  Project:  Herkimer 
Hydroelectric  Project. 

f.  Location:  On  the  West  Canada 
Creek  in  Herkimer  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Mr.  Charles 
Cassehnan,  Trafalgar  Power,  5115  Ave 


De  Gaspe.  Suite  120.  Montreal,  Quebec. 
Canada  H2T  3B7,  (514)  273-8891. 

i.  FERC  Contact:  Lawrence  Marquez, 
(202)  376-1942. 

j.  Comment  Date:  June  21, 1989  . 

k.  Description  of  Project:  The  licensee 
proposes  to  increase  the  licensed 
generating  capacity  from  1.050  kW  to 
1,680  kW.  The  licensee  maintains  that 
used  generators  were  purchased  in  order 
to  meet  Niagara  Mohawk  deadlines  by 
December  31, 1987,  and  that  it  will  not 
operate  above  the  licensed  capacity  of 
1,050  kW  until  such  a  time  as  the 
amendment  is  approved  or  denied. 

1.  This  notice  also  consists  of  the 
following  standard  paragrapha:  B.  C. 
andD2. 

3  a.  Type  of  Filing:  Preliminary  Permit. 

b.  Project  No.:  10754-000 

c.  Date  Filed:  March  21. 1989. 

d.  Applicant:  La  Madre  Mountain 
South  Pumped  Storage  Power  Company, 
Inc. 

e.  Name  of  Project:  La  Madre 
Moimtain  South  Water  Power  Projc 

f.  Location:  In  Clark  County,  Nevada. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  91(a)-825(r). 

h.  Applicant  Contact:  R.  Steave 
Creamer,  Creamer  and  Noble.  Inc.,  435 
East  Tabernacle.  St  George.  Utah  84770, 
(801)  673-4677. 

i.  Commission  Contact:  Nanzo  T. 
Coley.  (202)  376-9416 

j.  Conunent  Date:  June  23. 1989. 

k.  Description  of  Project:  The 
proposed  project  would  utilize,  in  part, 
lands  under  the  jurisdiction  of  the 
Bureau  of  Land  Management.  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  A  proposed  storage  pond 
that  would  function  as  a  forebay  with  a 
surface  area  of  52  acres  and  a  storage 
capacity  of  1,190  acre-feet  at  elevation 
4.520  feet  m.s.l.;  (2)  a  proposed  144-inch- 
diameter,  18,500-foot-long  penstock  that 
would  extend  from  the  forebay,  through 
the  powerhouse,  to  the  afterbay  at 
elevation  3.300  feet  which  is  the  same 
size  as  the  forebay;  (3)  a  proposed 
powerhouse  with  a  generating  capacity 
of  100  MW  and  a  pumping  capacity  of 
151  MW;  (4)  a  proposed  6.1  mile-long. 
132-KV  transmission  line;  and  (5) 
appurtenant  facilities.  The  estimated 
average  annual  energy  output  for  the 
project  for  peaking  power  is  219.000 
MWh  and  the  pumping  power  needed  is 
330.690  MWh.  The  applicant  estimates 
that  the  cost  of  the  work  to  be 
performed  under  the  preliminarj'  permit 
would  be  $150,000. 

1.  Purpose  of  Project:  Power  produced 
at  the  project  would  t>e  sold  to  the 
Nevada  Power  Company. 
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DL  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7, 
A9,  Aia  B.  C  and  D2. 

4a.  Type  of  Filing:  Preliminary  Permit 

b.  Project  No.:  10755-000 

c.  Date  Filed:  March  21, 1989. 

d.  AppUcant-  La  Madre  Mountain 
North  Pumped  Storage  Power  Company. 
Inc. 

e.  Name  of  Project:  La  Madre 
Mountain  North  Water  Power  Project. 

f.  Location:  In  Clark  County,  Nevada 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  7gi(a)-825(r). 

h.  Applicant  Contaci:  R.  Steave 
Creamer,  Creamer  and  Noble.  Inc..  435 
East  Tabernacle.  St.  George,  Utah  8477a 
(801)  673-4677. 

i.  Commission  Contact  Nanzo  T. 
Coley.  (202)  376-9416 

].  Comment  Date:  June  23, 1969. 

k.  Description  of  Project:  The 
proposed  project  would  utilize,  in  part, 
lands  under  the  jurisdiction  of  the 
Bureau  of  Reclamation.  The  proposed 
pumped  storage  project  would  consist 
of:  (1)  A  proposed  storage  pond  that 
would  function  as  a  forebay  with  a 
surface  area  of  52  acres  and  a  storage 
capacity  of  1,220  acre-feet  at  elevation 
3,950  feet  m.s.l.;  (2)  a  proposed  144-inch- 
diameter,  31,100-foot-long  penstock  that 
would  extend  from  the  forebay.  through 
ttie  powerhouse,  to  the  afterbay  at 
elevation  2,750  feet,  which  is  the  same 
size  as  the  forebay :  (3)  a  proposed 
powerhouse  with  a  generating  capacity 
of  100  MW  and  a  pumping  capacity  of 
155  MW;  (4)  a  proposed  6.6-mile-long, 
132-KV  transmission  line;  and  (5) 
appurtenant  facilities.  The  estimated 
average  annual  energy  output  for  the 
project  for  peaking  power  is  219.000 
MWh  and  the  pumping  power  needed  is 
33a450  MWh.  The  applicant  estimates 
that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
would  be  $150,000. 

L  Purpose  of  Project  Power  produced 
at  the  project  would  b«  sold  to  the 
Nevadia  Power  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7. 
A9.  Aia  a  C  and  D2. 
5a.  Type  of  Filing:  Preliminary  Permit 

b.  Project  No.:  10757-000 

c.  Date  Filed:  March  21, 1989. 

d  Applicant  Brown  Stone  Canyon 
Pumped  Storage  Power  Company.  Inc. 

e.  Name  of  Project:  l^wn  Stone 
Canyon  Water  Power  Project. 

f.  Location:  In  Clark  County,  Nevada. 
'    g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  R.  Steave 
Creamer.  Creamer  and  Noble,  Ina.  435 
East  Tabernacle,  St  George.  Utah  8477a 
(801)  673-4677. 


i.  Commission  Contact  Nanzo  T. 
Coley.  (202)  376-0416. 

i.  Comment  Date:  June  23. 1989. 

k.  Description  of  Project;  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  A  proposed  storage  pond 
that  would  function  as  a  forebay  with  a 
surface  area  of  52  acres  and  a  storage 
capacity  of  1.200  acre-feet  at  elevation 
4,420  feet  m.s.L;  (2)  a  proposed  144-inch- 
diameter.  234X)0-foot-Iong  penstock  that 
would  extend  from  the  forebay,  through 
the  powerhouse,  to  the  afterbay  at 
elevation  3,220  feet,  which  is  the  same 
size  as  the  forebay;  (3)  a  proposed 
powerhouse  with  a  generating  capacity 
of  100  MW  and  a  pumping  capacity  of 
153  MW;  (4)  a  proposed  4-mile-long, 
1324(V  transmission  line;  and  (5) 
appurtenant  facilities.  The  estimated 
average  annual  energy  output  for  the 
project  for  peaking  power  is  219,000 
MWh  and  the  pumping  power  needed  is 
335,000  MWh.  The  applicant  estimates 
that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
would  be  $150,000. 

1.  Purpose  of  Project  Power  produced 
at  the  project  would  be  sold  to  the 
Nevada  Power  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7'. 
A9,  Aia  B,  C,  and  D2. 

6a.  Type  of  Filing:  Preliminary  Permit. 

b.  Project  No.:  10758-000. 

c.  Date  Filed:  March  22. 1969. 

d.  Applicant  Blue  Diamond  North 
Pumped  Storage  Power  Company,  Inc. 

e.  Name  of  Project  Blue  Diamond 
North  Water  Power  Project 

f.  Location:  In  Clark  County.  Nevada. 

g.  Fded  Pursuant  to:  Federal  Power 
Act  16  UAC  |§  791  (a)-825(r). 

h.  Applicant  Contact  R.  Steave 
Creamer.  Creamer  and  Noble.  In&.  435 
East  Tabernacle.  St  George.  Utah  84770. 
(801)  673-4677. 

i.  Commission  Contact  Nanzo  T. 
Coley,  (202)  376-9416. 

j.  Comment  Date:  )une  23, 1989. 

k.  Description  of  Project:  The 
proposed  project  would  utilize,  in  part 
lands  under  the  jurisdiction  of  the 
Bureau  of  Land  Management  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  A  proposed  storage  pond 
that  would  function  as  a  forebay  with  a 
surface  area  of  52  acres  and  a  storage 
capacity  of  1,000  acre-feet  at  an 
elevation  of  4.620  feet  m.s.L;  (2)  a 
proposed  144-inch-diameter.  7.700-foot- 
long  penstock  that  would  extend  from 
the  forebay.  through  the  powerhouse,  to 
the  afterbay,  which  is  the  same  size  as 
the  forebay.  The  gross  head  would  be 
1,420  feet  (3)  a  proposed  powerhouse 
with  a  generating  capacity  of  100  MW 
and  a  pumping  capacity  of  145  MW;  (4) 
a  proposed  5.7-mile-long.  132-kv 


transmission  line;  and  (5)  appurtenant 
facilities.  The  estimated  average  annual 
energy  output  for  the  project  for  peaking 
power  is  219,000  MWh  and  for  pumping 
power  is  317,550  MWh.  The  applicant 
estimates  that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
would  be  SlSO.OOa 

1.  Purpose  of  Project  Power  produced 
at  the  project  would  be  sold  to  the 
Nevada  Power  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7, 
A9,  Aia  B,  C,  and  D2. 

7a.  Type  of  Filing:  Preliminary  Permit 

b.  Project  No.:  10759-000. 

c.  Date  Filed:  March  22, 1989. 
d  Applicant:  Arrow  Mountain 

Pumped  Storage  Power  Company,  Inc. 

e.  Name  of  Project:  Arrow  Mountain 
Water  Power  Project 

f.  Location:  In  Clark  County,  Nevada. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-«25(r). 

h.  Applicant  Contact  R.  Steave 
Creamer,  Creamer  and  Noble,  Inc.  435 
East  Tabernacle,  St  George,  Utah  8477a 
(801)  673-4677. 

i.  Commission  Contact  Nanzo  T. 
Coley,  (202)  376-9416. 

j.  Comment  Date:  June  23. 1989. 

k.  Description  of  Project  The 
proposed  project  would  utilize,  in  part 
lands  under  the  jurisdiction  of  the 
Bureau  of  Land  Management.  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  A  proposed  storage  pond 
that  would  function  as  a  forebay  with  a 
surface  area  of  52  acres  and  a  storage 
capacity  of  1,070  acre-feet  at  elevation 
4,500  feet  m.s.l.:  (2)  a  proposed  132-inch- 
diameter,  12,300-foot-long  penstock  that 
would  extend  from  the  forebay,  through 
the  powerhouse,  to  the  afterbay  at 
elevation  3,160  feet  which  is  the  same 
size  as  the  forebay;  (3)  a  proposed 
powerhouse  with  a  generating  capacity 
of  100  MW  and  a  pumping  capacity  of 
148  MW;  (4)  a  proposed  16.9-mile-long, 
132-kV  transmission  line:  and  (5) 
appurtenant  facilities.  The  estimated 
average  annual  energy  output  for  the 
project  for  peaking  power  is  219,000 
MWh  and  the  pumping  power  needed  is 
324,120  MWh.  The  applicant  estimates 
that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
would  be  $150,000. 

1.  Purpose  of  Project:  Power  produced 
at  the  project  would  be  sold  to  the 
Nevadia  Power  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  Aia  B.  C  and  D2. 

8a.  Type  of  Filing:  Preliminary  Permit 

b.  Project  No.:  107eo-00a 

c.  Date  Filed:  March  22. 1989. 


d.  Applicant  Lee  Canyon  Pumped 
Storage  Power  Company,  Inc. 

e.  Name  of  Project  Lee  Canyon  Water 
Power  Project. 

f.  Location:  In  Clark  County,  Nevada. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  \}S.C.  791  (a)-625(r). 

h.  Applicant  Contact:  R.  Steave 
Creamer,  Creamer  and  Noble,  Ino,  435 
East  Tabernacle.  St  George.  Utah  84770, 
(801)673-4677. 

i.  Commission  Contact  Nanzo  T. 
Coley.  (202)  376-9416. 

L Comment  Date:  )une  23. 1969. 
Description  of  Project  The 
proposed  project  would  utilize,  in  part, 
lands  under  the  jurisdiction  of  the 
Bureau  of  Land  Management  The 
proposed  pumped  storage  project  would 
consist  of;  (1)  A  proposed  storage  pond 
that  would  function  as  a  forebay  with  a 
surface  area  of  52  acres  and  a  storage 
capacity  of  1.200  acre-feet  at  elevation 
5,180  feet  m.sJ.;  (2)  a  proposed  144-inch- 
diameter,  22,100-foot-long  penstock  that 
would  extend  from  the  forebay,  through 
the  powerhouse,  to  the  afterbay  at 
elevation  3,920  feet  which  is -the  same 
size  as  the  forebay:  (3)  a  proposed 
powerhouse  with  a  generating  capacity 
of  100  MW  and  a  pumping  capacity  of 
153  MW;  (4)  a  proposed  5.9-mile-long, 
132-kV  transmission  line;  and  (5) 
appurtenant  facilities.  The  estimated 
average  annual  energy  output  for  the 
project  for  peaking  power  is  219.000 
MWh  and  Uie  pumping  power  needed  is 
335.070  MWh.  The  applicant  estimates 
that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
would  be  $150,000. 

1.  Purpose  of  Project  Power  produced 
at  the  project  would  be  sold  to  the 
Nevada  Power  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  Aia  B.  C  and  D2. 

9  a.  Type  of  Filing:  Preliminary  Permit 

b.  Project  Noj  10761-OOa 

c.  Date  Filed:  March  22, 1989. 

d.  Applicant  Kyle  Canyon  Water 
Pumpeid  Storage  Power  Company,  Inc. 

e.  Name  of  Project  Kyle  Canyon 
Water  Water  Power  ftoject 

f.  Location:  In  Clark  County.  Nevada. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  R.  Steave 
Creamer.  Creamer  and  Noble,  Inc.,  435 
East  Tabernacle,  St  George,  Utah  64770, 
(801)  673-4677. 

i.  Commission  Contact  Nanzo  T. 
Coley,  (202)  376-9416. 

j.  Comment  Date:  June  23, 1989. 

k.  Description  of  Project  The 
proposed  project  would  utilize,  in  part, 
lands  under  the  jurisdiction  of  the 
Bureau  of  Land  Management.  The 
proposed  pumped  storage  project  would 


consist  of:  (1)  A  proposed  storage  pond 
that  would  function  as  a  forebay  with  a 
surface  area  of  52  acres  and  a  storage 
capacity  of  1,220  acre-feet  at  elevation 
4,800  feet  m.s.L;  (2)  a  proposed  144-inch- 
diameter,  30,900-foot-long  penstock  that 
would  extend  from  the  forebay,  through 
the  powerhouse,  to  the  afterbay  at 
elevation  3,600  feet,  which  is  the  same 
size  as  the  forebay;  (3)  a  proposed 
powerhouse  with  a  generating  capacity 
of  100  MW  and  a  piimping  capacity  of 
155  MW;  (4)  a  proposed  4-mile-long.  132- 
kV  transmission  line:  and  (5) 
appurtenant  facilities.  The  estimated 
average  annual  energy  output  for  the 
project  for  peaking  power  is  219,000 
MWh  and  the  pumping  power  needed  is 
339,450  MWh.  The  applicant  estimates 
that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
would  be  $150,000. 

1.  Purpose  of  Project  Power  produced 
at  the  project  would  be  sold  to  the 
Nevada  Power  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS,  A7, 
A9,  AlO,  B,  C.  and  02. 

10a.  Type  of  Filing:  Preliminary 
Permit 

b.  Project  No.:  10762-000. 

c.  Date  Filed:  March  22, 1989. 

d.  Applicant  Frenchman  Mountain 
Pump^  Storage  Power  Company,  Ina 

e.  Name  of  ftoject:  Frenchman 
Mountain  Water  Power  Project 

f.  Location:  In  Clark  County,  Nevada. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  VS.C  791(a)-825(r). 

h.  AppUcant  Contact  R.  Steave 
Creamer,  Creamer  and  Noble,  Inc.,  435 
East  Tabernacle.  St  George,  Utah  84770, 
(801)673-4877. 

i.  Commission  Contact  Nanzo  T. 
Coley,  (202)  376-9416. 

j.  Commrait  Date:  June  23. 1969. 

k.  Description  of  Project:  The 
proposed  project  would  utilize,  in  part, 
lands  under  the  jurisdiction  of  the 
Bureau  of  Land  Management.  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  A  proposed  storage  pond 
that  would  function  as  a  forebay  with  a 
siuface  area  of  52  acres  and  a  storage 
capacity  of  1,200  acre-feet  at  elevation 
2,660  feet  m^.U  (2)  a  proposed  144-inch- 
diameter,  3S,700-foot-loiig  penstock  that 
would  extend  from  the  forebay,  through 
the  poweiiiouse,  to  the  afterbay  at 
elevation  1,660  feet  which  is  the  same 
size  as  the  forebay;  (3)  a  proposed 
powerhouse  with  a  generating  capacity 
of  81  MW  and  a  pumping  capacity  of  128 
MW;  (4)  a  proposed  5.4-mile-long,  132- 
kV  transmission  line;  and  (5) 
appurtenant  facilities.  The  estimated 
average  annual  energy  output  for  the 
project  for  peaking  power  is  177,390 
MWh  and  die  pumping  power  needed  is 
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280.320  MV^'h.  The  applicant  estimates 
that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
would  be  §  150,000. 

1.  Purpose  of  Project;  Power  produced 
at  the  project  would  be  sold  to  the 
Nevada  Power  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  AlO,  B.  C,  and  D2. 

11a.  Type  of  Filing:  Prebminary 
Permit 

b.  Project  No.:  10763-000. 

c.  Date  Filed;  March  22, 1989. 

d.  Applicant  Indian  Ridge  Pumped 
Storage  Power  Company,  Inc. 

e.  Name  of  Project;  Lidian  Fidge 
Water  Power  Project. 

f.  Location:  In  Clark  Coimty.  Nevada. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791ia)-^25(r), 

h.  Applicant  Contact  R.  S'eave 
Creamer,  Creamer  and  Noble,  Inc.  435 
East  Tabernacle,  St  George,  Utah  6477a 
(801)  673-4677. 

i.  Commission  Contact:  Nanzo  T. 
Coley.  (202)  376-9416. 

j.  Comment  Date:  June  23. 1989. 

k.  Description  of  Project;  The 
proposed  project  would  utilize,  in  part 
lands  under  the  jurisdiction  of  the 
Bureau  of  Land  Management  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  A  proposed  storage  pond 
that  would  function  as  a  forebay  with  a 
surface  area  of  52  acres  and  a  storage 
capacity  of  1.200  acre-feet  at  elevation 
5,120  feet  m.s.L:  (2)  a  proposed  144-inch- 
diameter,  28,500-foot-long  penstock  that 
would  extend  from  the  forebay.  through 
the  powerhouse,  to  the  afterbay  at 
elevation  3,920  feet,  which  is  the  same 
size  as  the  forebay,  (3)  a  proposed 
powerhouse  with  a  generating  capacity 
of  100  MW  and  a  pumping  capacity  of 
153  MW;  (4)  a  proposed  3.9-mi!e-long. 
132-kV  transmission  line;  and  (5) 
appurtenant  facilities.  Tlif:  ettin.jted 
average  annual  energy-  output  for  the 
project  for  peaking  power  is  219.000 
MWh  and  the  pumping  power  needed  is 
335.070  MWh.  The  applicant  estimates 
that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
would  be  $150,000.1. 

1.  Purpof  e  of  Project:  Power  produced 
at  the  project  would  be  sold  to  the 
Nevada  Power  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paranraphs:  A5,  A7, 
A9.  Aia  B,  C  and  D2. 

12  a.  Type  of  Filing:  Preiiminary 
Permit. 

b.  Project  No.:  107t>4-000. 

c.  Date  Filed;  March  2Z  13a9. 

d  Apphcant  Boulder  Pumped  Storage 
Power  Company.  Inc. 
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e.  Name  of  Project:  Boulder  Water 
Power  Project. 

f.  Location:  In  Clark  County.  Nevada. 

g.  Filed  Pursuant  to:  Federal  Power 
Actl6U.S.C791(a)-825(r). 

h.  Applicant  Contact:  R.  Steave 
Creamer,  Creamer  and  Noble,  Inc.,  435 
East  Tabernacle.  St.  George,  Utah  84770, 
(801)  673-4677. 

i.  Commission  Contact:  Nanzo  T. 
Coley.  (202)  376-0416. 

j.  Comment  Date:  June  23. 1989. 

k.  Description  of  Project:  The 
proposed  project  would  utilize,  in  part, 
lands  under  the  jurisdiction  of  the 
Bureau  of  Land  Management.  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  A  proposeid  storage  pond 
that  would  function  as  a  forebay  with  a 
surface  area  of  52  acres  and  a  storage 
capacity  of  1.200  acre-feet  at  elevation 
2.880  feet  m.8.1.;  (2)  a  proposed  144-inch- 
diameter,  29.200-foot-long  penstock  that 
would  extend  from  the  forebay,  through 
the  powerhouse,  to  the  afterbay  at 
elevation  1.820  feet,  which  is  the  same 
size  as  the  forebay;  (3)  a  proposed 
poweriiouse  with  a  generating  capacity 
of  87  MW  and  a  pumping  capacity  of  134 
MW;  (4)  a  proposed  4.8-mile-long,  132- 
kV  transmission  line;  and  (5) 
appurtenant  facilities.  The  estimated 
average  annual  energy  output  for  the 
project  for  peaking  power  is  190,530 
MWh  and  the  pumping  power  needed  is 
293,460  MWh.  The  applicant  estimates 
that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  permit 
would  be  SlsaoOO. 

1.  Purpose  of  Project:  Power  produced 
at  the  project  would  be  sold  to  the 
Nevada  Power  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  Aia  B,  C,  and  D2. 

13a.  Type  of  Filing:  Preliminary 
Permit. 

b.  Project  No.:  10765-000. 

c.  Date  Filed:  March  22. 1989. 

d.  Applicant:  Lucky  Strike  Pumped 
Storage  Power  Company,  Inc. 

e.  Name  of  Project:  Lucky  Strike 
Water  Power  Project 

f.  Location:  In  Clark  County.  Nevada. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  R.  Steave 
Creamer,  Creamer  and  Noble,  Inc.,  435 
East  Tabernacle,  St.  George.  Utah  84770, 
(801)  673-4677. 

i.  Commission  Contact:  Nanzo  T. 
Coley.  (202)  376-9416. 

j.  Comment  Date:  June  23, 1989. 

k.  Description  of  Project:  The 
proposed  project  would  utilize,  in  part 
lands  under  the  jurisdiction  of  the 
Bureau  of  Land  Management.  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  A  proposed  storage  pond 


that  would  function  as  a  forebay  with  a 
surface  area  of  52  acres  and  a  storage 
capacity  of  1,200  acre-feet  at  elevation 
5.200  feet  m.s.l.;  (2)  a  proposed  144-inch- 
diameter,  21,600-foot-long  penstock  that 
would  extend  from  the  forebay,  through 
the  powerhouse,  to  the  afterbay  at 
elevation  4,000  feet,  which  is  the  same 
size  as  the  forebay;  (3)  a  proposed 
powerhouse  with  a  generatiiig  capacity 
of  100  MW  and  a  pumping  capacity  of 
153  MW;  (4)  a  proposed  3.6-mile-long, 
132-kV  transmission  line;  and  (5) 
appurtenant  facilities.  The  estimated 
average  annual  energy  output  for  the 
project  for  peaking  power  is  219,000 
MWh  and  the  pumping  power  needed  is 
335.070  MWh.  The  applicant  estimates 
that  the  cost  of  the  work  to  be 
performed  under  the  preliminary  perinit 
would  be  $150,000. 

1.  Purpose  of  Project:  Power  produced 
at  the  project  would  be  sold  to  the 
Nevada  Power  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C  and  D2. 

Standard  Paragraphs 

A5.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit— Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
conmient  date  for  the  particular 

application.  A  competing  license  

application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

M.  Notice  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant  include  an 
unequivocal  statement  of  intent  to 
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submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
applicant(s]  named  in  this  pubUc  notice. 
AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Conunents,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION '. 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Conmiission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to  Dean 
Shumway,  Director,  Division  of  Project 
Review,  Federal  Energy  Regulatory 
Commission,  Room  203-RB,  at  the 
above-mentioned  address.  A  copy  of 
any  notice  of  intent  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Conunents — ^Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 


may  be  obtained  by  agencies  directly 
from  the  ^plicant  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Dated:  May  1&  19Sa  Washington.  DC 
Loia  O.  CasbeU. 
Secretary. 
(FR  Doc.  B9-12393  Filed  5-23-89;  8:45  am) 

BtUMG  COOE  C7.17-4>1-ll 


(Docket  No.  TQe»-2-1-001  ] 

Alabama-Tennessoe  Hatural  Gas  Co.; 
Proposed  PGA  Rate  Adjustment 

May  la  1989. 

Take  notice  that  on  May  15, 1989. 
Alabama-Teimessee  Natural  Gas 
Company  (Alabama-Tennessee),  Post 
Office  Box  918.  Florence,  Alabama, 
35631.  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  tariff  sheet: 

Substitute  Twelfth  Revised  Sheet  No.  4 

Alabama-Tennessee  states  that 
Substitute  Twelfth  Revised  Sheet  No.  4 
is  being  filed  for  informational  purposes 
only  to  correct  an  administrative  error  in 
the  original  filing,  which  was  filed  on 
March  1, 1989.  Alabama-Tennessee 
further  states  that  it  has  requested  such 
waivers  of  the  Conunission's  regulations 
as  may  be  necessary  to  allow  this  tariff 
sheet  to  be  substituted. 

Alabcuna-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jiuisdictional  customers  and 
affected  State  Regulatory  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  or  Rule  214  of  the 
Comission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  such  protests  should  be  filed  on  or 
before  May  25, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secfetary. 
(FR  Doc.  89-12399  Filed  5-23-89:  8:45  am] 

BILLING  COOE  Cn7-«t-M 


(Docket  Na  RP86-41-0031 

Algonquin  Gas  Transmission  Co., 
Compliance  Filing 

May  18, 1989. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  May  15, 1989,  in  compliance  with  the 
April  14. 1989  order  ("April  14  Order")  of 
the  Federal  Energy  Regulatory 
Commission  ( 'Commission")  tendered 
for  filing  to  ito  FERC  Gas  Tariffs,  Second 
Revised  Volume  No.  1  and  Original 
Volume  No.  2  certain  tariff  sheets 
proposed  to  be  effective  July  1, 1989. 

Algonquin  states  that  on  January  29. 
1986,  Algonquin  filed  with  the 
Commission  revised  tariff  sheets 
designed  to  increase  Algonquin's 
jurisdictional  revenues  by 
approximately  $2,177,000  per  year  based 
upon  Algonquin's  cost  of  service  for  the 
twelve-month  period  ended  September 
30, 1985,  as  adjusted  for  known  and 
measurable  changes  through  June  30, 
1986.  Such  increased  rates  became 
effective  on  August  1, 1986,  subject  to 
refund  after  a  five  month  suspension,  A 
hearing  was  held  July  22, 1986  through 
July  30, 1986.  The  Presiding 
Administrative  Law  Judge  issued  an 
initial  decision  on  May  12, 1987.  A 
Stipulation  and  Agreement  was  filed  on 
November  4. 1987  subsequent  to  the 
issuance  of  the  initial  decision.  The 
Commission  issued  the  April  14  Order 
approving  the  contested  setdement  with 
certain  modifications. 

Algonquin  further  states  that  this 
instant  filing  is  to  reflect  on  a 
prospective  basis  the  changes  in  the 
tariff  and  rates  of  Algonquin  in 
compliance  with  the  Commission's  April 
14  Order  as  more  fully  described  in  said 
filing. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  all  parties  on 
the  official  service  list,  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Enei:gy  Regidatory  Commission. 
825  North  Capitol  Street  NR, 
Washington,  DC  20426.  in  accordance 
with  S  385.214  and  §  385.211  of  the 
Commission's  Rules  and  regulations.  All 
such  protests  should  be  filed  on  or 
before  May  25 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 


filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

Lois  D.  CasbcU, 

Seavtary. 

[FR  Doc.  89-12401  Filed  5-23-89.  8:45  am] 

BtLLMG  COOE  C717-0t-« 


(Docket  Na  RP89-127-0ei] 

ANR  Pipeline  Co;  Proposed  Ctianges  in 
FERC  Gas  Tariff 

May  18. 1989. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR")  on  May  12, 1989 
tendered  for  filing  as  a  part  of  its  FERC 
Gas  Tariff  Original  Volume  No.  1 
Substitute  First  Revised  Sheet  No.  90. 

ANR  states  that  a  Commission  Order 
issued  on  April  28. 1989  in  Docket  No. 
RP89-127-000  directed  ANR  to  refile  a 
tariff  sheet  reflecting  the  eliminating  of 
the  last  paragraph  of  §  ia4  of  the 
General  Terms  and  Conditions  of  its 
Volume  1.  This  paragraph  dealt  with 
ANR's  right  to  reallocate  to  its 
remaining  customers  all  fixed  monthly 
charges  relative  to  buyout  and  buydown 
costs  in  the  event  any  buyer  is  relie\ed 
of  its  obligation  to  pay  such  cha.'ges.  by 
a  Commission  or  court  order. 

While  fiiNR  has  filed  this'sheet  to 
comply  with  the  Commission's  Order  as 
stated  above,  this  filing  has  been  made 
under  protest  and  with  full  reservation 
of  all  rights  of  ANR  to  seek  rehearing  of 
the  Commission's  Order. 

ANR  has  requested  that  the 
Commission  accept  this  fiUng  to  become 
effective  as  of  May  1. 1989. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Commission.  825  North  Capitol  Street 
NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214). 
Such  protests  must  be  filed  on  or  before 
May  25, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceedings  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

-Lois  D.  CasbeO. 

Secretary. 

(FR  Doc  89-12400  FUed  5-23-89;  8:45  amj 

BILUNO  COOE  •717-OVII 
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(Docfcat  No.  CP«»-1339-000] 

Long  Island  Lighting  Co4  •!  ei:  PttMon 
for  Declaratory  Order 

May  18, 1989. 

Take  notice  that  on  May  8, 1988,  Long 
Island  Lighting  Company  (LILCO),  175 
East  Old  County  Road,  Hicksville,  New 
York  11801;  The  Brooklyn  Union  Gas 
Company  (Brooklyn  Union),  195 
Montague  Street.  Brooklyn,  New  York 
11201;  and  Consolidated  Edison 
Company  of  New  York,  Inc.  (ConEd).  4 
Irving  Place,  New  York,  New  York  10003 
(collectively.  Petitioners)  Jointly  and 
severaUy  filed  in  Docket  No.  CP80-1339- 
000  a  petition  for  declaratory  order 
disclaiming  Commission  furisdiction 
under  the  Natural  Gas  Act  with  respect 
to  the  use  of  Petitioners'  facilities  and 
other  operations  to  secure  deliveries  of 
certain  quantities  of  natural  gas  by 
Iroquois  Gas  Transmission  System 
(IGTS)  to  three  local  distribution 
companies  located  in  the  State  of  New 
Jersey  (EUzabethtown  Gas  Company, 
New  Jersey  Natural  Gas  Company,  and 
Public  Service  Electric  and  Gas 
Company  (collectively,  the  New  Jersey 
Shippers),  all  as  more  fully  set  forth  in 
the  petition  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Petitioners  state  that  their  petition  is 
being  filed  in  connection  with  the 
submission  of  IGTS  and  Tennessee  Gas 
Pipeline  Company  of  a  Joint  of 
Settiement  providing  for  the 
construction  of  new  interstate  natural 
gas  pipeline  capacity  to  serve  the  New 
York-New  Jersey  and  New  England 
areas  of  the  Northeastern  United  States. 
Petitioners  further  state  that  their 
petition  directiy  relates  to  ongoing 
proceedings  concerning  IGTS  in  Docket 
No.  CP8»-«34-000  and  to  an 
Abbreviated  Application  for  a 
Certificate  of  Public  Convenience  and 
Necessity  filed  in  Docket  No.  CP89- 
1283-000  by  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  April  24, 1989. 

Petitioners  represent  that  each  is  a 
local  distribution  company  operating 
solely  witiiin  the  State  of  New  York,  that 
each  is  fully  regulated  by  the  Public 
Service  Commission  of  the  State  of  New 
York  (New  York  PSC),  and  hence  that 
each  is  exempt  from  the  Commission's 
jurisdiction  under  the  Natural  Gas  Act 
by  reason  of  1(b)  and  1(c),  15  U.S.C. 
717(b)  and  (c).  Petitioners  note  that  they 
separately  own  and  cooperatively 
operate  a  system  of  high  and  medium 
pressure  natural  gas  mains  and  related 
facilities  known  as  the  New  York 
Facilities  System,  through  which  they 
receive  natural  gas  supplies  delivered 


by  interstate  pipelines  serving  the  New 
York  metropolitan  area.  Petitioners  state 
that  the  New  York  Facilities  System  is 
located  wholly  within  the  State  of  New 
York  and  is  subject  to  the  jurisdiction  of 
the  New  York  PSC. 

Petitioners  relate  that  each  has 
contracted  with  IGTS  for  firm 
transportation  of  natural  gas  volumes 
which  each  has  arranged  to  purchase 
through  Alberta  Northeast  Gas,  Limited. 
IGTS  will  deliver  volumes  it  transports 
for  petitioners  into  LILCO  facilities  at 
South  Commack,  in  Nassau  County, 
Long  Island,  New  York.  Volumes  tiius 
delivered  will  be  made  available 
through  the  New  York  Facilities  System 
to  Brooklyn  Union  and  ConEd. 
Petitioners  fiirther  state  that  the  IGTS 
proposal  contemplates  the 
transportation  to  and  delivery  at  South 
Commadc  ojf  Canadian  natural  gas 
quantities  for  the  account  of  the  New 
Jersey  Shippers.  Petitioners  represent 
that  in  order  to  effect  deliveries  of  IGTS 
volumes  to  the  New  Jersey  Shippers. 
IGTS,  Texas  Eastern.  Petitioners,  and 
the  New  Jersey  Shippers  have  agreed  to 
an  exchange  arrangement  by  wUch 
IGTS  quantities  delivered  to  South 
Commack  will  be  made  available  to  the 
New  Jersey  Shippers. 

Petitioners  state  that,  pursuant  to  that 
arrangement,  Texas  Eastern  will  amend 
existing  sales  and  transportation  service 
agreements  with  Petitioners  to  establish 
South  Commack  as  an  additional  Texas 
Eastern  delivery  point  to  Petitioners 
supplementing  Texas  Eastern's  existing 
Staten  Island  delivery  point.  According 
to  Petitioners,  the  arrangement  further 
provides  that  the  New  Jersey  Shippers 
will  release  their  respective  IGTS 
quantities  to  Texas  Eastern  at  South 
Commack.  Petitioners  state  that  Texas 
Eastern  tiien  will  deliver  or  cause  to  be 
delivered  at  South  Commack  quantities 
of  natural  gas  released  by  the  New 
Jersey  Shippers  in  satisfaction  of  its 
obligations  to  deliver  to  Petitioners  gas 
which  Texas  Eastern  would  otherwise 
have  delivered  at  Staten  Island. 
According  to  Petitioners.  Texas  Eastern 
will  redeliver  by  displacement  to  the 
New  Jersey  Shippers  at  their  existing 
delivery  points  in  New  Jef^ey  quantities 
equivalent  to  those  it  otherwise  would 
have  delivered  to  Petitioners  at  Staten 
Island. 

Petitioners  claim  that  the  net  result  of 
this  arrangement  is  that  Petitioners  will 
physically  receive  from  Texas  Eastern 
quantities  equivalent  to  New  Jersey 
Shippers'  IGTS  volumes,  while  the  New 
Jersey  Shippers  will  physically  receive 
from  Texas  Eastern  volumes  that 
otherwise  would  be  delivered  to 
Petitioners.  Petitioners  state  that  they 


will  neither  charge  any  rate  nor  receive 
any  fee  fit>m  the  New  Jersey  Shippers 
for  their  participation  in  this 
arrangement 

Petitioners  jointiy  and  severally 
petition  the  Commission  for  an  order 
finding  and  declaring  that  LILCO, 
Brooklyn  Union,  and  ConEd  will  not 
lose  their  status  as  entities  exempt  from 
the  provisions  of  the  Natural  Gas  Act 
pursuant  to  1(b)  and  1(c)  of  that  Act  by 
reason  of  their  participation  in  the 
arrangement  they  describe.  Petitioners 
further  request  that  the  Commission  act 
on  their  petition  no  later  than  the  date 
on  which  it  acts  on  the  Joint  Offer  of 
Settiement  and  related  Application  for 
Certificate  of  Public  Convenience  and 
Necessity  filed  by  IGTS  on  January  17. 
1989,  in  Docket  No.  CP89-634-00a 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  June  8, 1989. 
file  with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Washington.  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  384.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding. 
LobD.Cashdl. 
Secretary. 
[PR  Doc.  89-12402  Filed  &-23-88;  8:45  am] 

MLUNa  CODE  t717-«V«i 


[Docket  Na  RP89-49-004] 

National  Fuel  Gas  Supply  Corp^ 
Propoeed  Changes  in  FERC  Gas  Tariff 

May  18, 1989. 

Take  notice  that  on  May  15, 1989, 
National  Fuel  Gas  Supply  Corporation 
("National")  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheets: 

Substitute  Fiftli  Revised  Sheet  No.  1 
Substitute  Second  Revised  Slieet  No.  1-A 
Substitute  Eighteenth  Revised  Sheet  No.  4 
Second  Revised  Sheet  No.  14 
First  Revised  Sheet  No.  84 
Fourth  Revised  Sheet  No.  282 
Substitute  Seventh  Revised  Sheet  No.  302 
Substitute  Fifth  Revised  Sheet  No.  321 
Substitute  Fifth  Revised  Sheet  No.  341 
Substitute  Fourth  Revised  Sheet  No.  538 

National  states  that  its  filing  is  in 
compliance  with  Ordering  Paragraph  (B) 
of  the  Commission's  order  issued  March 
30, 1989.  at  Docket  No.  RP89-49-002.  The 
compliance  filing  reflects  the 
cancellation  of  the  T-2  Rate  Schedule, 


the  elimination  of  the  variable  costs 
included  in  the  minimum  bill  provision 
of  the  X  Rate  Schedules,  and  the 
elimination  from  rate  base  of  the 
deferred  taxes  related  to  company- 
owned  production  property. 

Copies  of  National's  filing  were 
served  on  National's  jurisdictional 
customers  and  on  the  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC,  20426,  in  accordance 
witii  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  May  25. 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Casbell, 

Secretary. 

[FR  Doc.  89-12403  Filed  5-23-89:  8:45  am] 

BIUJNQ  CODE  f7n-Q^^« 


[Docket  Na  Cf>8»-1310-0001 

Texas  Gas  Transmission  Corp.; 
Request  Under  Blanket  Authorization 

May  12, 1989. 

Take  notice  that  on  May  4, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3000  Frederica  Street. 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP89-1310-000  a  request 
pursuant  to  S  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  provide  an 
intemiptible  transportation  service  for 
Bridgeline  Gas  Distribution  Company 
(Bridgeline)  under  the  blanket  certificate 
issued  to  Texas  Gas  in  Docket  No. 
CP88-666-000  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  requests  authorization  to 
transport  on  a  peak  day  up  to  200,000 
MMBtu  equivalent  of  natural  gas  for 
Bridgeline,  with  an  estimated  average 
daily  quantity  of  50,000  MMBtu 
equivalent  of  natural  gas.  On  an  annual 
basis,  it  is  stated  tiaat  Bridgeline 
estimates  a  volume  of  18,250,000  MMBtu 
equivalent  of  natural  gas.  Texas  Gas 
states  that  the  transportation  service  is 


being  rendered  through  the  use  of  Texas 
Gas'  existing  facihties.  The  location  of 
points  of  receipt  and  delivery,  as 
proposed,  are  specified  in  Exhibits  B 
and  C,  respectively,  of  the  gas 
transportation  agreement  dated  January 
30, 1989,  of  the  application. 

Texas  Gas  states  that  transportation 
service  for  Bridgeline  commenced 
March  30, 1969,  under  the  120-day 
automatic  provisions  of  {  264.223(a)  of 
the  Commission's  Regulations,  as 
reported  in  Docket  No.  ST89-2946. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  piu^uant  to  S  157.205 
of  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.205)  a  protest  to  tiie 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casbell. 
Secretary. 

[FR  Doc.  88-12404  Filed  5-23-89;  8:45  am] 
BiujNG  cooE  srir-oi-M 


[Docket  No.  RP89-119-002] 

Texas  Gas  Transmission  Corp^ 
Proposed  Ctianges  in  FERC  Gas  Tariff 

May  18. 1989. 

Take  notice  that  on  May  12, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff: 

FERC  Gas  Tariff,  Original  Volume  No.  1 

Seventh  Re\i8ed  Sheet  No.  12A 
Fifth  Revised  Sheet  No.  117 
Substitute  Third  Revised  Sheet  No.  118 

FERC  Gas  Tariff.  Original  Volume  No.  2-A 
Substitute  First  Revised  Sheet  No.  104 

The  revised  tariff  sheets  are  being 
filed  to  reflect  the  proper  captions 
pursuant  to  Ordering  Paragraph  (B)  of 
the  "Order  Accepting  for  Fihng  and 
Suspending  Tariff  Sheets  and 
Establishing  Hearing  Procedures" 
(Order)  issued  by  the  Commission  on 
April  28, 1989,  in  Docket  No.  RP89-119- 
000.  The  revised  tariff  sheets  also 
correct  a  reference  of  the  Commodity 
Take-or-Pay  Surcharge  as  found  in  the 


language  of  the  General  Terms  and 
Conditions. 

Texas  Gas  states  that  this  filing 
responds  to  the  Order  directives 
regarding  working  papers  verifying 
Texas  Gas's  methodology  for  the 
separate  Take-or-Pay  Commodity 
Surcharge  applicable  to  its  Zone  SL 
transportation  and  whether  Texas  Gas 
made  firm  sales  to  non-jurisdictional 
customers  during  the  base  and 
deficiency  periods. 

Copies  of  the  filing  are  being  mailed  to 
Texas  Gas's  jurisdictional  sales  and 
transportation  customers,  and  interested 
state  commissions,  as  well  as  all  parties 
on  the  official  ser\'ice  list  of  RP89-119. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  .Nortii  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  May  25. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  tiiis 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Filings  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CashelL 
Secretary. 
[FR  Doc.  89-12405  Filed  5-23-89:  8:45  am] 

BHXMQ  CODE  6717-«1-«l 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-36170;  FRL-3574-9] 

Standard  Evaluation  Procedure; 
Request  for  Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  This  notice  requests  public 
comment  on  a  draft,  prior  to  its 
publication,  of  a  Standard  Evaluation 
Procedure  (SEP)  entitled:  "Residues  in 
Meat,  Milk,  Poultry,  and  Eggs:  Feeding 
Studies/Feed-throughs. "  The  SEPs  are  a 
standard  set  of  guidance  documents  on 
how  the  Health  Effects  Division  (HED). 
Office  of  Pesticide  Programs,  evaluates 
studies  and  scientific  data  to  ensure 
consistency  of  scientific  review  of 
studies  submitted  by  registrants  in 
support  of  pesticide  registrations.  This 
will  increase  the  efficiency  of  pesticide 
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registration  and  other  regulatory 
activities. 

OATK  Comments,  identified  by  the 
document  control  number  {OPP-36170], 
should  be  received  on  or  before  June  23, 
1989. 

ADDRESS:  Submit  three  copies  of  written 
comments,  by  mail  to: 
Public  Document  and  Freedom  of 
Information  Section,  Field  Operations 
Division  (H7506C),  Office  of  Pesticide 
Programs,  En\ironmental  Protection 
Agency.  401  M  Street.  SW., 
Washington,  DC  20460.  (703-557- 
2805). 
In  person,  deliver  comments  to:  Room 
244.  Crystal  Mall  Building  #2. 1921 
Jefferson  Davis  Highway,  Arlington, 
VA  22202. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter.  All 
written  comments  will  be  available 
above,  from  8  a.m.  to  4  p.m.,  Monday 
throu^  Friday,  except  legal  holidays. 

Copies  of  the  draft  SEP  are  also 
available  at  the  above  address. 

FOR  niRTNIR  INTORKUTIOI  CONTACT: 

By  mail:  Maxie  Jo  Nelson.  Health  Effects 
Division  (H750eC),  Office  of  PesUcide 
Programs,  Environmental  Protection 
Agency.  401  M  Street,  SW., 
Washington.  DC  20460. 

Office  location  and  telephone  number 
Room.  810,  Crystal  Mall  Building  #2, 
1921  Jefferson  Davis  Highway. 
Arlington,  VA  22202,  (703-557-7484). 

SUPfLSMCNTARV  INFORMATMN:  The 

SEPs  are  a  standard  set  of  guidance 
documents  on  how  HED  evaluates 
studies  and  scientiflc  data  to  ensure 
consistency  of  scientific  reviews.  Not 
only  will  the  SEPs  serve  as  valuable 
internal  reference  documents  and 
training  aids  for  new  staff,  these 
documents  will  also  inform  the  public 
and  regulated  community  of  Important 
considerations  in  the  evaluation  of  test 
data  for  determining  chemical  hazards. 

The  SEPs  ensure  a  comprehensive, 
consistent  treatment  of  major  scientific 
topics  in  the  Agency's  reviews  and 
provide  interpretive  policy  guidance 
where  appropriate,  but  are  not  so 
detailed  that  they  inhibit  creativity  and 
independent  thought  Within  this  fiscal 


year,  HED  will  be  publishing  three 
additional  SEPs  in  the  scientific 
discipline  of  chemistry.  Fourty-four  SEPs 
have  been  published  thus  far  and  are 
available  from  the  National  Technical 
Information  Service  (NTIS),  which  is 
responsible  for  distribution  of  all  SEPs 
after  they  have  been  completed.  Prior  to 
publication,  each  of  the  SEPs  must 
undergo  extensive  peer  review  including 
Division,  Office,  Intra-Agency,  FIFRA 
Scientific  Advisory  Panel,  and  public 
comment. 

This  announcement  serves  to  solicit 
public  comment  on  the  draft  document 

Dated:  May  4. 1989. 
W.  L.  Buraam, 

Acting  Director,  Health  Effects  Division, 
Office  of  Pesticide  Programs. 
(FR  Doc.  89-12321  Filed  5-23-89;  8:45  am) 
MLUNG  cooe  (SM-aO-M 


(OPP-180811;  FRL-3574-5] 

Emergency  Exemptions;  Zinc 
Ptwsphide  etc 

aoency:  Environmental  Protection 

Agency  (EPA). 

ACnow:  Nbtice. 

summary:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  the  eleven  States  and  two  to  the 
United  States  Department  of 
Agriculture,  as  listed  below.  Three  crisis 
exemptions  were  initiated  by  various 
States,  and  a  quarantine  exemption  was 
granted  to  United  States  Department  of 
Agriculture/APHIS.  These  exemptions, 
issued  during  the  months  of  January  and 
February,  are  subject  to  application  and 
timing  restrictions  and  reporting 
requirements  designed  to  protect  the 
environment  to  the  maximum  extent 
possible.  EPA  has  also  denied  an 
exemption  request  from  the  Nebraska 
Department  of  Agriculture.  Information 
on  these  restrictions  is  available  from 
the  contact  persons  in  EPA  listed  below. 
DATES:  See  each  specific  crisis,  and 
quarantine  exemption  for  its  effective 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 

See  each  emergency  exemption  for  the 
name  of  the  contact  person.  The 
following  information  applies  to  all 
contact  persons:  By  mail: 
Registration  Division  (H7505C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  716,  CM#2, 1921  Jefferson  Davis 
Highway.  Arlington,  VA,  (703-557- 
1806). 
SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 


1.  California  Department  of  Food  and 
Agriculture  for  the  use  of  zinc  phosphide 
on  sugarbeets  to  control  meadow  mice. 
California  had  initiated  a  crisis 
exemption  for  this  use.  February  10. 
1989,  to  April  30, 1969.  (Libby 
Pemberton) 

2.  Cahfomia  Department  of  Food  and 
Agriculture  for  the  use  of  metalaxyl  on 
blackberries,  boysenberries,  evergreen 
thomless  berries,  and  youngberries  to 
control  downy  mildew;  January  3, 1989, 
to  April  30, 1989.  (Gene  Asbury) 

3.  California  Department  of  Food  and 
Agriculture  for  the  use  of  fosetyl-al 
(Aliette)  on  head  and  leaf  lettuce  to 
control  downy  mildew  (Bremia 
lactL.ae);  January  1, 1989,  to  December 
31, 1989.  (Gene  Asbury) 

4.  Cahfomia  Department  of  Food  and 
Agriculture  for  the  use  of  methidathion 
on  kiwi  fruit  to  control  San  Jose, 
oleander,  and  greedy  scales;  January  13, 
1989.  to  March  31, 1989.  (libby 
Pemberton) 

5.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
avermectin  Bi  on  fresh  market  tomatoes 
to  control  leahniners;  January  1. 1980,  to 
July  31, 1989.  A  notice  of  receipt  was 
published  in  the  Federal  Register  of 
November  9, 1988  (53  FR  45382);  no 
comments  were  received.  The 
exemption  was  granted  on  the  basis  that 
there  are  no  registered  alternative 
pesticides  which  will  provide  adequate 
control  of  these  pests  on  tomatoes.  A 
significant  economic  loss  may  result  if 
an  effective  pesticide  is  not  made 
available.  This  loss  may  be  as  great  as 
$34  million.  Combined  residues  of 
avermectin  Bi  and  its  delta  8,9  isomer 
are  not  likely  to  exceed  0.005  ppm  in  cm" 
on  tomatoes  as  a  result  of  the  proposed  . 
use.  This  residue  level  can  be 
toxicologically  supported  and  will  not 
pose  a  threat  to  the  public  health.  The 
proposed  use  should  not  pose  an 
unreasonable  hazard  to  the  environment 
or  endangered  species.  (Libby 
Pemberton) 

6.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
Tilt  (propicanozole)  on  sweet  com  to 
control  Puccinia  Sps;  January  13, 1989, 
to  July  31, 1989.  (Jim  Tompkins) 

7.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
thiobencarb  on  lettuce,  celery,  and 
endives  to  control  broadleaf  weeds; 
January  11, 1989,  to  August  31, 1989.  (Jim 
Tompkins) 

8.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
thiophanate-methyl  on  potatoes  to 
control  white  mold  (Sclerotinia 
sclerotiorum);  January  3. 1989,  to  March 
31, 1989.  (Gene  Asbury) 


9.  Florida  Department  of  Agriculture 
and  Consumer  Service  for  the  use  of 
iprodione  on  cabbabe  to  control  white 
mold;  February  10, 1989,  to  April  30, 
1989.  Florida  had  initiated  a  crisis 
exemption  for  this  use.  (Labby 
Pemberton) 

10.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  of 
avermectin  Bi  on  celery  to  control  two- 
spotted  spider  mites;  January  9, 1989,  to 
July  31. 1989.  (Libby  Pemberton) 

11.  Florida  Department  of  Agriculture 
and  Consumer  Services  for  the  use  or 
propiconazole  on  celery  to  control  early 
bli^t;  Febraary  20. 1989,  to  July  31, 1989. 
Florida  had  initiated  a  crisis  exemption 
for  this  use.  (Jim  Tompkins) 

12.  Hawaii  Department  of  Agriculture 
for  the  USB  of  methyl  bromine  on  ginger 
root  to  control  root  knot  nematodes; 
January  3, 1989,  to  December  31, 1989. 
(Robert  Forrest) 

13.  Idaho  Department  of  Agriculture 
for  the  use  of  clopyralid  on  mint  to 
control  a  variety  of  weeds;  February  17, 
1989,  to  June  1, 1989.  (Gene  Asbury) 

14.  Montana  Department  of 
Agriculture  for  the  use  of  fenoxaprop- 
ethyl  on  hard  red  spring  wheat  to 
control  foxtail;  February  16, 1989.  to  July 
15, 1989.  (Libby  Pemberton) 

15.  New  Jersey  Department  of 
Environmental  Protection  for  the  use  of 
imazethapyr  (Pursuit)  on  Uma  beans  and 
snap  beans  to  control  broadleaf  weeds; 
January  19. 1989.  to  July  30, 1989.  (Robert 
Forrest) 

16.  New  Jersey  Department  of 
Environmental  Protection  for  the  use  of 
imazethapyr  (Pursuit)  on  green  beans  to 
control  broadleaf  weeds;  January  19, 
1989.  to  July  1, 1989.  (Robert  Forrest) 

17.  New  Mexico  Department  of 
Agriculture  for  the  use  of  chlorpyrifos  on 
winter  wheat  to  control  Russian  wheat 
aphid;  February  2, 1989.  to  March  30, 
1989.  (Robert  Forrf  si) 

18.  Oregon  Department  of  Agriculture 
for  the  use  of  clopyralid  on  mint  to 
control  a  verity  of  weeds;  February  17. 
1989,  to  June  1. 1989.  (Gene  Asbury) 

19.  Pennsylvania  Department  of 
Agriculture  for  the  use  of  imazethapyr 
(Pursuit)  on  lima  beans,  snap  beans,  and 
green  beans  to  control  broadleaf  weeds; 
January  24, 1939,  to  September  30. 1989. 
(Robert  Forrest) 

20.  Texas  Department  of  Agriculture 
for  the  use  of  cypermethrin  on  dry  bulb 
onions  to  control  onion  thrip;  February 
15. 1989.  to  September  15. 1989.  (Gene 
Asbury) 

21.  Texas  Department  of  Agriculture 
for  the  use  of  fenvalerate  on  kale, 
kohlrabi,  and  mustard  greens  to  control 
cabbage  loopers;  January  13. 1989,  to 
November  30. 1989.  (Libby  Pemberton) 


22.  Texas  Department  of  Agriculture 
for  the  use  of  chlorpyrifos  on  winter 
wheat  to  control  Russian  wheat  aphid; 
January  19, 1989,  to  May  31, 1989.  Texas 
had  initiated  a  crisis  exemption  for  this 
use.  (Robert  Forrest) 

23.  Virginia  Department  of  Agriculture 
for  the  use  of  imazethapyr  (Pursuit)  on 
snap  beans  and  peas  to  control 
broadleaf  weeds;  February  16. 1989,  to 
August  31. 1989.  (Robert  Forrest) 

24.  Washington  Department  of 
Agriculture  for  the  use  of  clopyrahd  on 
mint  to  control  a  variety  of  weeds; 
February  17, 1989,  to  June  1, 1989.  (Gene 
Asbury) 

25.  Washington  Department  of 
Agriculture  for  the  use  of  cyfluthrin  on 
pears  and  interplanted  apples  to  control 
pear  psylla;  February  15. 1989.  to  June  1, 
1989.  (Gene  Asbury) 

26.  United  States  Department  of 
Agriculture  for  the  use  of  methyl 
bromide  on  logs  for  export  to  control 
oak  wilt  fungus;  January  27, 1989,  to 
January  26, 1990.  (Libby  Pemberton) 

Crisis  exemptions  were  initiated  by 
the: 

1.  California  Department  of  Food  and 
Agriculture  on  January  27, 1989.  for  the 
use  of  methyl  bromide  on  watermelons 
to  control  nematodes,  pythium,  and 
weeds.  Since  it  was  anticipated  that  this 
program  would  be  needed  for  more  than 
15  days.  California  has  requested  a 
specific  exemption  to  continue  it.  This 
program  will  last  until  April  30. 1989. 
(Libby  Pemberton) 

2.  Florida  Department  of  Agriculture 
and  Consumer  Services  on  February  14, 
1989,  for  the  use  of  vinclozolin  on 
blueberries  to  control  gray  mold.  Since  it 
was  anticipated  that  this  program  would 
be  needed  for  more  than  15  days, 
Florida  has  requested  a  specific 
exemption  to  continue  it.  The  need  for 
this  program  is  expected  to  last  until 
June  30, 1989.  (Libby  Pemberton) 

3.  Puerto  Rico  Department  of 
Agriculture  on  February  23. 1989.  for  the 
use  of  triadimefon  on  coffee  to  control 
coffee  rust.  Since  it  was  anticipated  that 
this  program  would  be  needed  for  more 
than  15  days.  Puerto  Rico  has  requested 
a  specific  exemption  to  continue  it.  The 
need  for  this  program  is  expected  to  last 
until  February  22. 1990.  (Libby 
Pemberton) 

EPA  has  denied  requests  from  the 
Nebraska  Department  of  Agriculture  for 
the  use  of  Accent  (2-([[|(4.6-dimethoxy- 
2-pyrimidinyl)amino 
carbonylaminosulfonyl-A/^A-dimethyl-S- 
pyridine  carboxamide)  and  Beacon  (3- 
[4.6-Bis{difluoromethoxy)-pyrimidin-2- 
yl]-(2-methoxy  carbonylphenylsulfonyl 
urea)  on  field  com  to  control 
shattercane.  A  notice  published  in  the 
Federal  Register  on  January  4. 1989  (54 


FR  133),  and  no  comments  were 
received.  The  Agency  has  denied 
requests  on  the  basis  that  Accent  and 
Beacon  are  unregistered  pesticides  and. 
therefore,  these  exemptions  are  subject 
to  the  Agency's  policy  of  "close 
scrutiny"  to  prevent  abuse  of  section  3 
registration  requirements  and  early 
market  entry.  Furthermore,  the  complete 
data  base  for  both  chemicals  has  not 
been  fully  reviewed.  (Robert  Forrest) 

EPA  has  granted  a  quarantine 
exemption  to  the  United  States 
Department  of  Agriculture/APHIS  for 
the  use  of  ethylene  oxide  to  sterilize 
seed  being  imported  for  use  as  a  bird 
feed:  February  17. 1989,  to  February  16. 
1992.  USDA  had  initiated  a  crisis 
exemption  for  this  use.  A  Special 
Review  for  use  on  spices  is  still  pending. 
(Jim  Tompkins) 

Authority:  7  U.S.C.  136. 
Dated:  May  4. 1989. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 
[?R  Doc.  89-12183  Filed  5-23-89:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Technical  Subgroup  of  Radio  Advisory 
Committee 

May  19. 1989. 

The  Technical  Subgroup  of  the 
Advisory  Committee  on  Radio 
Broadcasting  will  reconvene  at  10  a.m. 
on  Wednesday,  June  14. 1989.  in  the 
Vincent  Wasilewski  Room  of  the 
National  Association  of  Broadcasters. 
1771  N  Street,  NW.,  Washington.  DC. 

As  decided  and  announced  at  the  May 
10, 1989  meeting  of  the  Subgroup,  this 
next  session  will  be  a  continu&ticr,  of 
that  meeting,  and  will  address  \i,e  same 
agenda,  which  is  set  out  below. 

At  the  forthcoming  June  14. 1989 
session,  the  Subgroup  will  continue  its 
consideration  of: 

— .Adjacent  channel  interference 
standards  for  AM  stations; 

— Engineering  standards  for  FM 
broadcasting;  and 

— Other  business  relating  to  radio 
broadcasting. 

The  Subgroup's  meetings  are 
continuing  ones,  and  may  be  resumed 
after  each  session  as  decided  by  the 
paiticipants.  All  meetings  of  the  Radio 
Advisory  Commitlee  and  the  Technical 
Subgroup,  are  open  to  the  public.  .A.11 
interested  persons  are  invited  to 
participate. 
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For  further  Information,  please  call 
Wallace  Johnson.  Chairman  of  the 
Technical  Subgroup,  at  (703)  824-Mea 
Fadcral  Communicatioiu  CommiMion. 
Doom  R.  Searcy. 
(FR  Doc.  8e-124M  Fiiod  S-ZS-SS:  8:45  ami 

MIXINa  COM  (ni-OMI 


FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

(PEIIA-S27-OR] 

North  Cwotina;  Malor  DiM*t«r  and 
Related  Delenninatlofw 

AMNCV:  Federal  Emergency 

Management  Agency. 

Acnow:  Notice. 

■Uim/WY;  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  North  Carolina 
(FEMA-627-DR).  dated  May  17. 1988, 
and  related  determination. 
oatid:  May  17, 1969. 
ran  nwrNni  mramuTioN  contact: 
Neva  K.  Elliott  Disaster  Assistance 
Programs.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472  (202]  646-3614. 
NOTK  Notice  is  hereby  given  that,  in  a 
letter  dated  May  17, 1968.  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C  5121  et  aeq.. 
Pub.  L  93-268.  as  amended  by  Pub.  L 
100-707),  as  follows: 

I  havs  determined  that  the  damage  in 
certain  areas  of  tlte  State  of  North  Carolina, 
retulting  from  tornadoes  on  May  6-e.  1989.  it 
of  sufficient  severity  and  magnitude  to 
warrant  a  major  diaaiter  dedaration  under 
Pub.  L.  93-288,  aa  amended  t>y  Pub.  I.  lOO- 
707.  L  therefore,  declare  that  such  a  major 
diiatter  exitU  In  the  State  of  North  Carolina. 

In  ordpr  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  Tind  necensary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas,  (ktnsisteni  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  Pub.  L  93-288,  as  amended  by  Pub.  L 
100-707,  for  Public  Assistance  will  be  limited 
to  75  percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notict}  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 


the  Federal  Emergency  Management 
Agency  under  Executive  Order  12140, 1 
hereby  appoint  Paul  E  Hall  of  the 
Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  O^icer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  North  Carolina  to 
have  been  affected  adversely  by  this 
declared  major  disaster 
The  counties  of  Catawba,  Cleveland. 

Davidson,  Davie,  Durham,  Forsyth. 

Granville,  Guilford,  Iredell,  Lincoln. 

and  Union  for  Individual  Assistance. 
The  counties  of  Davidson,  Davie. 

Durham,  and  Forsyth  for  Public 

Assistance. 

(Catalog  of  Federal  Domestic  Assistance  Na 

83.516.  Disaster  Assistance.) 

Julius  W.  Becton,  Jr.. 

Director.  Federal  Emergency  Management 

Agency. 

[FR  Doc.  89-12434  Filed  5-23-89;  8:45  am] 

MUJNO  COOC  STIS-XI-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

[No.  ••-1471] 

Dttoflatlon  Of  Autftortty  To  Appoint  tiM 
Federal  Savlnga  and  Loan  Inauranca 
Corp.  aa  Racaivar  and  Raplaca  ttia 
Federal  Savlnga  and  Loan  Inauranca 
Corp.  aa  Coneervator  With  the  Faderal 
Savlnga  and  Loan  Inauranca  Corp.  aa 
Receiver 

Date:  May  15, 1969. 
AOCNCY:  Federal  Home  Loan  Bank 
Board. 
ACnow:  Notice. 

•UMMARV:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  authorizing  the 
performance  of  the  Board's  functions  of 
(i)  appointing  the  Federal  Savings  and 
Loan  Insurance  Corporation  ("FSLIC) 
as  receiver  and  (ii)  replacing  the  FSLIC 
as  conservator  by  appointing  the  FSLIC 
as  receiver  for  Federally-chartered  and 
other  insured  institutions.  The  authority 
to  effect  the  replacement  is  being 
conferred  upon  the  Executive  Director  of 
the  FSLIC  and  the  Executive  Director  of 
the  Office  of  Regulatory  Activities, 
acting  jointly  and  with  the  concurrence 
of  the  General  Counsel  of  the  Bank 
Board,  upon  certain  conditions  and  in 
accordance  with  specified  procedures. 
The  delegated  authority  may  not  be 
exercised  in  cases  in  which  it  is 
determined  that  a  significant  issue  of 
law  or  policy  is  involved.  The  Board  is 
also  permitting  further,  limited 
subdelegations  of  its  authority  to 
appoint  a  receiver  or  replace  a 
conservator  with  a  receiver. 


EFFCCTlvt  date:  May  15, 1988. 

FOM  PUftTHOI  MFOmiATION  CONTACT 

Lawrence  W.  Hayes,  Deputy  General 
Counsel  for  FSUa  (202)  906-6428; 
Catherine  A.  Shepard,  Attorney,  Office 
of  General  Counsel,  (202)  906-7275; 
Marsh  Mcjunkin.  Office  of  General 
Counsel,  (202)  906-6744;  Federal  Home 
Loan  Bank  Board,  1700  G.  Street.  NW., 
Washington.  DC  20552. 

aUPPlSMCNTARY  INFORMATION:  The 

Board  has  adopted  the  following 
resolution:  Resolved  That,  pursuant  to 
section  17(a)  of  the  Federal  Home  Loan 
Bank  Act,  12  U.S  C.  1437(a),  the  Federal 
Home  Loan  Bank  Board  ("Board") 
hereby  authorizes  the  performance  of 
the  Board's  functions  of  (i)  appointing  a 
receiver  and  (ii)  replacing  the 
conservator  of  federally  chartered  and 
other  insured  institutions  with  the 
Federal  Savings  and  Loan  Insurance 
Corporation  ("FSUC")  as  receiver  as 
follows: 

1.  The  Executive  Director  of  the  FSLIC 
and  the  Executive  Director  of  the  Office 
of  Regulatory  Activities,  with  the 
concturence  of  the  General  Counsel  of 
the  Board  (each  an  "Executive  Director" 
and  collectively,  "Executive  Directors") 
may  jointly  exercise  the  authority  of  the 
Board  to  appoint  a  receiver  for  a  Federal 
association  and  to  replace  the 
conservator  of  a  Federal  association 
with  another  conservator  or  with  the 
FSLIC  as  receiver  pursuant  to  section 
5(d)(6)(A),  (B),  or  (D)  of  the  Home 
Owners'  Loan  Act  of  1933,  as  amended 
("HOLA").  12  U.S.C.  1464(d)(6)(A).  (B). 
or  (D)  or  to  appoint  the  FSLIC  as 
receiver  or  replace  the  FSLIC  as 
conservator  of  an  insured  institution 
other  than  a  Federal  association  with 
the  FSLIC  as  receiver  pursuant  to 
section  406(c)(1),  (c)(2)  or  (c)(3)(A)  of  the 
National  Housing  Act.  as  amended 
("NHA"),  12  U.S.C.  1729(c)(1),  (c)(2)  or 
(c)(3)(A),  provided,  however,  that  such 
authority  shall  not  be  exercised  unless  a 
finding  of  insolvency  is  made  with 
respect  to  such  institution  in  orders  or 
resolutions  appointing  a  receiver  or 
replacing  a  conservator  with  the  FSLIC 
as  receiver,  and  provided,  further,  that 
such  authority  shall  not  be  exercised  if' 
any  Executive  Director  determines  that 
a  significant  issue  of  law  or  policy  is 
involved  in  the  appointment  or 
replacement,  the  determination  of  a 
ground  or  a  finding  with  respect  to  the 
appointment  or  replacement,  or  the 
issuance  of  an  order  or  resolution 
concerning  the  terms  of  the  appointment 
or  replacement.  The  authority  granted 
by  this  resolution  includes  the  authority 
to  appoint  a  receiver  for  the  purpose  of 
liquidation,  to  replace  a  conservator 


with  another  conservator  or  with  a 
receiver  for  the  purpose  of  liquidation, 
to  determine  or  opine  that  a  ground  or 
basis  for  such  appointment  or 
replacement,  as  the  case  may  be,  exists, 
and  to  issue  orders  and  resolutions, 
each  in  the  form  of  an  order  or 
resolution  previously  issued  by  the 
Board  in  appointing  a  receiver  or 
replacing  a  conservator,  or  in 
substantially  similar  form,  that  effect 
and  implement  such  appointment  or 
replacement,  including,  but  not  limited 
to,  orders  and  resolutions  providing  for 
the  notification  of  State  officials,  the 
exercise  of  powers  by  a  conservator  or 
receiver,  and  the  compensation  and 
indemnification  of  persons  acting  on 
behalf  of  the  FSLIC  as  receiver  or 
conservator.  The  authority  granted  by 
this  resolution  also  includes  the 
authority  to  modify  the  powers  of 
receivers  who  have  been  appointed  by 
the  Executive  Directors  pursuant  to 
delegated  authority;  provided,  however, 
that  the  authority  to  modify  the  powers 
of  such  receivers  shall  not  be  exercised 
if  any  Executive  Director  determines 
that  a  significant  issue  of  law  or  policy 
is  involved; 

2.  In  connection  with  the  exercise  of 
authority  pursuant  to  numbered 
paragraph  1  of  this  Resolution,  the 
Executive  Directors  may  authorize  and 
approve  the  organization  of  a  federal 
association  ("new  federal")  pursuant  to 
section  406(a).  (b)  and  (c)  of  the  NHA. 
and  issue  orders  or  resolutions  to 
implement  such  organization,  including 
orders  or  resolutions  authorizing  the 
tremsfer  of  assets  and  liabilities  by  a 
receiver  appointed  pursuant  to 
paragraph  1,  the  appointment  of  a 
conservator  or  a  board  of  directors  for  a 
new  federal  the  FSLIC  indemnification 
of  persons  acting  on  behalf  of  the 
conservator  of  new  federal  and  of 
directors,  advisory  directors,  officers,  or 
managers  of  a  new  federal,  and  the 
authorization  of  an  FSLIC  guarantee  of 
Federal  Home  Loan  Bank  advances  for 
the  benefit  of  a  new  federal  pursuant  to 
section  406(f)(l]  of  the  NHA,  provided, 
that  all  findings  necessary  for  the 
issuance  of  such  guarantees  under 
section  406  of  the  NHA  are  included  in 
such  orders  or  resolutions  and  that  the 
amount  of  any  such  guarantee  shall  not 
exceed  the  amount  of  collateral  securing 
such  guaranteed  Bank  advance  or 
advances  as  determined  by  the 
Executive  Directors.  The  Executive 
Directors  may  issue  such  other  orders 
and  resolutions  as  are  usual  and 
appropriate  in  connection  with  purchase 
and  assumption  transactions  of  a 
receiver  and  a  newly  organized  federal 


association  including  the  payment  of 
incidental  expenses  by  the  FSLIC 

3.  Each  Executive  Director  may 
further  designate  no  more  than  two 
subordinate  officers,  each  of  whom  may 
exercise  the  authorify  conferred  upon 
such  Executive  Director  by  this 
resolution.  An  Executive  Director  shall 
file  with  the  Secretary  or  an  Assistant 
Secretary  to  the  Board  the  name  of  any 
subordinate  designated  pursuant  to  the 
previous  sentence  and  the  revocation  of 
any  such  designation  by  such  Executive 
Director  and  such  designation  or 
revocation  shall  be  effective  only  upon 
such  filing; 

4.  An  Executive  Director  who 
determines  that  a  significant  issue  of 
law  or  policy  would  be  involved  in  the 
replacement  of  a  conservator  or  the 
appointment  of  the  FSLIC  as  receiver  for 
a  Federal  association  or  an  insured 
institution  shall  file  with  the  Secretary 
or  an  Assistant  Secretary  a  statement 
setting  forth  such  determination; 

5.  Any  Board  resolution  issued 
pursuant  to  this  resolution  shall  state  in 
such  resolution,  but  above  its  first 
paragraph,  "Issued  Under  Delegated 
Authority;"  and  a  resolution  or  a  group 
of  resolutions  issued  on  the  same  date  to 
appoint  the  FSLIC  as  receiver,  replace  a 
conservator  with  another  conservator  or 
with  the  FSLIC  as  receiver  and 
implement  such  appointment  imder 
numbered  paragraph  1  or  2  shall  be 
preceded  by  a  statement  signed  by  or  on 
behalf  of  the  Executive  Directors  that 
the  resolution  is  or  the  resolutions  are 
issued  under  the  authority  of  this 
resolution; 

6.  Each  member  of  the  Board,  or  an 
Assistant  designated  by  a  Board 
member  to  act  on  his  or  her  behalf,  shall 
be  informed  of  any  proposed  exercise  of 
joint  authorify  under  this  resolution  to 
appoint  a  receiver  or  to  replace  a 
conservator  with  another  conservator  or 
with  a  receiver  prior  to  the  exercise  of 
such  authority,  provided  however,  that  a 
failure  to  so  inform  a  Board  member  or 
his  or  her  designated  Assistant  shall  not 
impair  the  effectiveness  of  a  resolution 
issued  under  authority  granted  by  this 
resolution;  and 

7.  The  Board  reserves  the  power  to 
appoint  a  receiver  or  to  replace  a 
conservator  with  another  conservator  or 
with  a  receiver  in  any  instance  in  which 
the  Board  determines  to  exercise  such 
power  directly  and  not  through  this 
resolution;  and 

Resolved  further.  That  this  Resolution 
shall  be  effective  immediately  upon  its 
adoption  by  the  Board;  and 

Resolved  further,  That  the  Secretary 
to  the  Board  shall  immediately  forward 


this  notice  for  publication  in  the  Federal 
Register. 

By  the  Federbl  Home  Loan  Banli  Board. 
John  F.  GhizzonL 
Assistant  Secretary. 
[FR  Doc.  8»-12370  Filed  5-23-89;  8:45  am) 

MUJNQ  COOC  t720-O1-M 

[Na  AC-767;  FHLB8  No.  377S1 

Mid-West  Federal  Savings  Bank 
Evansvtne,  IN;  Hnal  Action  Approval  of 
Conversion  Application 

Date:  May  12. 1969. 

Notice  is  hereby  given  that  on  May  10. 
1989,  the  Office  of  General  Counsel  of 
the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  applications  of 
Mid-West  Federal  Savings  Bank, 
Evansville,  Indiana,  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the  Office 
of  the  Secretariat  at  the  Federal  Home 
Loan  Bank  Board.  1700  G  Street  N.W.. 
Washington,  DC  20552.  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Indianapolis.  1350 
Merchants  Plaza,  South  Tower,  115 
West  Washington  Street,  Indianapolis. 
Indiana  46204. 

By  the  Federal  Home  Loan  Bank  Board 
Jolm  F.  Chizxooi. 
Assistant  Secretary. 

[FR  Doc  89-12371  Filed  5-23-89;  e45  am] 
aajuMG  cooc  CTis^t^ 


(No.  AC-76a:  FHLB8  Na  27t7) 

Pioneer  Savings  Bank  Lynwood,  WA; 
Hnal  Action  Approval  of  Conversion 
Application 

Date:  May  17, 1989. 

Notice  is  hereby  given  that  on  May  15. 
1989,  the  office  of  the  General  Counsel 
of  the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Pioneer  Savings  Bank,  Lynwood, 
Washington,  for  permission  to  convert 
to  the  stock  form  of  organization.  Copies 
of  the  Application  are  available  for 
inspection  at  the  office  of  the  Secretariat 
at  the  Federal  Home  Loan  Bank  Board. 
1700  G  Street  NW..  Washington,  DC 
20552,  and  at  the  Office  of  the 
Supervisory  Agent  at  the  Federal  Home 
Loan  Bank  of  Seattle,  1501  4th  Avenue. 
19th  Floor,  Seattle.  Washington.  98101- 
1693. 


I 
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By  the  Federal  Home  Loan  Bank  Board. 
Nadina  Y.  WaaUnfton, 
Assistant  Secretary. 

[FR  Doc  eS-12372  Filed  5-23-89;  8:45  amj 
MUMQ  COM  (TM^I-M 

FEDERAL  RESERVE  SYSTEM 

General  Educational  Fund.  Inc^  et  al.; 
AppUcatlona  to  Engage  de  Novo  in 
Permiaalble  Nonl»anking  Acttvittea 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
1 225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  1 225.21(a)  of  RegulaUon 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
throu^  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  1 225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Ea^application  is  available  for 
immediate  iiupection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for. 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifiying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
bearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  7, 1989. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston.  Massachusetts 

02106: 

1.  General  Educational  Fund  Inc.. 
Burlington.  Vermont  and  its  subsidiary, 
Merchanto  Bancshares.  Inc..  Burlington, 


Vermont;  to  engage  de  novo  through 
their  subsidiary,  Merchants  Properties, 
Inc.,  Burlington,  Vermont,  in  making 
equity  and  debt  investments  in  a 
business  organization  and  project  whose 
objective  is  primarily  to  promote 
community  welfare,  by  commencing 
construction  of  rental  housing  units  in 
Colchester,  Vermont,  for  rent  mainly  to 
low  and  moderate  income  families 
pursuant  to  8  225.25(b)(6)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  the  State  of  Vermont. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Colorado  National  Banksharea, 
Inc.,  Denver,  Colorado:  to  engage  de 
novo  through  its  subsidiary,  Colorado 
National  Life  Insurance  Company,  Inc., 
Denver,  Colorado,  in  credit-related 
insurance  agency  activities  pursuant  to 
S  225.25(b)(8)(i)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  18, 1989. 
lemiifar  |.  Johnaon, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  89-12407  Filed  S-23-89;  8:46  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Subatancea  and 
DIaaaaa  Raglatry 

[Announoement  Na  911] 

Pilot  and  EptdamMogic  Studiea  To 
Datarmina  tha  Ralattonahip  Batwaan 
Hunum  Expoaura  to  Hazardoua 
Subatancea  and  Adverse  Haaltti 
Outcomaa 

Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
that  cooperative  agreement  and/or  grant 
applications  are  to  be  accepted  to 
conduct  pilot  and  epidemiologic  studies 
to  determine  the  relationship  between 
human  exposure  to  hazardous 
substances  in  the  environment  and 
adverse  health  outcomes. 

Authority 

This  program  is  authorized  in  section 
104(i)(15)  of  the  Comprehensive 
Environmental  Response, 
Compensatioa  and  Liability  Act  as 
amended  by  the  Superfund  Amendments 
and  Reauthorization  Act  (42  U.S.C.  9604 
(i)(15)). 


Eligible  Applicants 

Eligible  appUcants  are  the  official 
public  health  agencies  of  the  States, 
including  the  District  of  Coliunbia.  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  the  Federated 
State  of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  the  Repubhc  of  Palau. 
the  Northern  Mariana  Islands,  and 
American  Samoa.  Local  health 
jurisdictions  may  apply  with  the 
concurrence  of  the  State  Health  Officer. 

Availability  of  Funds 

Approximately  $2,000,000  is  available 
in  Fiscal  Year  1989  to  fund 
approximately  20  awards.  It  is 
anticipated  that  awards  will  be  for  a  12- 
month  budget  period  with  a  proposed 
project  period  ranging  from  1  to  5  years. 
Funding  estimates  may  vary  and  are 
subject  to  change.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
the  availability  of  funds. 

Purpose 

The  purpose  of  this  program  is  to 
assist  die  recipients'  capability  to 
characterize  the  relationship  between 
exposure  to  hazardous  substances  and 
adverse  health  outcomes  through  the 
development  and  use  of  site-specific 
health  study  protocols,  studies  at 
multiple  sites  with  similar  hazardous 
substances,  and  the  implementation  of 
site-specific  or  multiple-site  health 
investigations. 

Project  Types 

Assistance,  both  financial  and 
technical,  will  be  provided  to  the 
recipients  for  conducting  the  following 
types  of  projects: 

A.  Pilot  Studies 

1.  Exposure  studies  consist  of  the 
biological  sampling  of  persons  at 
potentially  high  risk  of  exposure  to 
determine  if  exposure  can  be  verified. 
Test  results  will  be  compared  with 
published  normal  values  or  with  results 
from  unexposed  reference  populations. 
The  biological  tests  may  include  direct 
assay  of  chemicals  or  their  metabolites 
or  an  indirect  assay  testing  for  other 
biological  markers  of  exposure.  If 
exposure  to  hazardous  substances  can 
be  verified,  additional  investigations  to 
determine  if  adverse  health  effects  are 
occurring  may  be  recommended.  Follow- 
up  recommendations  may  include  public 
education,  additional  environmental 
sampling,  additional  biological  exposure 
studies,  epidemiologic  studies,  registries, 
surveillance  projects,  or  remedial 
actions. 


2.  Cluster  investigation  studies  are 
investigations  of  putative  disease 
clusters  to  determine  if  the  cases 
represent  an  unexpected  excess  in  the 
number  of  cases  in  the  concerned 
community.  Investigations  are  designed 
to  confirm  the  case  reports;  determine  if 
they  represent  an  imusual  disease 
occurrence;  and,  if  possible,  explore 
possible  etiologic  and  environmental 
factors.  Follow-up  recommendations 
may  include  public  education,  additional 
environmental  sampling,  biological 
exposure  studies,  epidemiologic  studies, 
registries,  surveillance  projects,  or 
remedial  actions. 

3.  Symptom  and  disease  prevalence 
studies  are  designed  to  measure  the 
occurrence  of  self-reported  diseases 
which  may  be  validated  through  medical 
records,  if  available.  In  these  studies, 
investigators  collect  citizens'  health 
concerns  in  a  standardized  manner  and 
determine  if  a  health  problem  exists  in 
the  community  that  requires  further 
investigation.  If  unusual  disease 
occurrence  is  discovered,  additional 
investigations  to  determine  etiologic 
factors  may  be  undertaken.  The 
recommendations  developed  for 
identified  health  problems  may  include 
public  education,  additional 
environmental  sampling,  biological 
exposure  studies,  epidemiologic  studies, 
registries,  surveillance  projects,  or 
remedifd  actions. 

B.  Epidemiologic  Studies 

Epidemiologic  studies  are  analytic 
investigations  designed  to  evaluate  the 
possible  causal  relationships  between 
exposure  to  hazardous  substances  and 
disease  outcome  by  testing  a  scientific 
hypothesis.  Information  such  as  the 
strength  of  the  association  between  two 
factors  and  biological  plausibility  of  the 
outcome  is  to  be  considered.  Case- 
control,  cohort  cross-sectional,  survival 
or  other  scientifically  valid  study 
designs  may  be  considered. 
Recommendations  may  include  public 
education,  additional  environmental 
sampling,  registries,  surveillance 
projects,  or  remedial  actions. 

Progiam  Requirements 

A.  Cooperative  Agreements  " 

In  a  Cooperative  Agreement  the 
funding  agency  will  assist  the 
collaborator  in  conducting  the  studies  to 
determine  the  relationship  between 
exposure  to  hazardous  substances  and 
illness.  The  application  should  be 
presented  in  a  manner  that 
demonstrates  the  applicant's  ability  to 
address  the  health  problem  in  a 
collaborative  manner  with  the  funding 
agency. 


The  Cooperative  Activities  of  the 
recipient  agency  and  the  funding  agency 
are  as  follows: 

1.  Recipients  Activities 

a.  Background  review — ^Review 
environmental  sampling  information, 
human  disease  surveillance  information, 
and  other  appropriate  information  to 
identify  populations  potentially  exposed 
to  hazardous  substances. 

b.  Study  design  and  implementation — 
Design,  develop,  and  implement  a 
protocol  to  conduct  the  necessary  pilot 
or  epidemiologic  study. 

c.  Peer  review — ^Recipient  with 
assistance  from  the  funding  agency,  will 
conduct  a  peer  review  of  the  proposed 
study  protocol  prior  to  implementation 
of  the  pilot  or  epidemiologic  study  and 
at  the  completion  of  the  study  prior  to 
submissimi  to  the  funding  agency.  The 
peer  review  should  be  conducted  by  a 
scientific  committee  with  appropriate 
representation  to  objectively  evaluate 
the  study  findings.  The  p>ear  review 
group  should  have  three  to  seven 
disinterested  scientific  experts  selected 
on  the  basis  of  their  reputation  for 
scientific  objectivity.  Members  of  the 
committee  must  be  individuals  not 
employed  by  the  grantee  or  funding 
agency  and  must  not  have  institutional 
ties  with  any  person  involved  in  the 
conduct  of  the  study  under  review. 

The  conunittee  should  be  appointed 
by  the  grantee,  with  collaboration  from 
the  funding  agency.  As  a  part  of  the  final 
report  to  be  submitted  to  the  funding 
agency,  the  peer  review  process  should 
be  documented,  including  peer 
reviewers'  comments  and  the 
disposition  of  any  issues  raised. 

d.  Recipient  is  expected  to  maintain 
accurate  and  timely  accounting  records 
with  pn^>er  classification  of 
expenditures  in  order  to  allow  a  full  cost 
recovery  of  funds  awarded  under  the 
grant  or  cooperative  agreement 

e.  Recipient  is  required  to  provide 
proof  by  way  of  citation  to  state  code  or 
regulation  or  other  state  pronouncement 
given  the  authority  of  law,  that  medical 
information  obtained  pursuant  to  the 
agreement  pertaining  to  an  individual 
and  therefore  considered  confidential, 
will  be  protected  from  disclosure  when 
the  consent  of  the  individual  to  release 
identifying  information  is  not  obtained. 

2.  ATSDR  Activities 

a.  Assist  in  the  development  of  the 
pilot  or  epidemiologic  study. 

b.  Assist  in  the  analysis  of 
information  on  background  morbidity 
and  mortality  rates  for  the  study  area. 

c.  Provide  epidemiologic  and  other 
technical  assistance  in  both  the  planning 
and  implementation  phases  of  the  field 


work  called  for  under  the  study 
protocol. 

d.  Consult  with  and  assist  in 
monitoring  the  collection  and  handling 
of  information  and  the  samplmg  and 
testing  activities. 

e.  Participate  in  the  statistical  and 
epidemiologic  analysis. 

f.  Collaborate  in  the  interpretation  of 
the  study  findings. 

g.  Collaborate  with  recipient  in 
organizing  and  conducting  a  peer  review 
of  study  protocol  and  the  results  of  the 
study  prior  to  publication  and 
submission  of  the  final  report 

B.  Grants 

A  grant  application  should  be 
presented  in  a  manner  that 
demonstrates  the  applicant's  ability  to 
address  the  environmental  health 
problem.  In  addition  to  financial  aupport 
requested,  the  application  should 
include  a  protocol  to  conduct  the  pilot  or 
epidemiologic  study.  The  protocol 
should  contain  consent  forms  and 
questionnaires,  baseline  morbidity  and 
mortality  information,  the  procedure  to 
collect  biologic  and  environmental 
specimens,  laboratory  analysis  and 
medical  evaluation  of  test  results  of 
biologic  specimens,  statistical  and 
epidemiologic  analysis  of  study 
iiifonnation.  and  a  description  of  the 
safeguards  to  protect  the  confidentiality 
of  individuals  on  whom  data  is 
collected. 

The  applicant  must  conduct  a  peer 
review  of  the  pilot  or  epidemiologic 
study  as  stated  under  cooperative 
agreement  (A.lc  above). 

C.  Determination  of  Which  Instrument 
to  Use 

AppUcants  must  specify  the  type  of 
award  for  which  they  are  applying, 
either  grant  or  cooperative  agreement 
The  funding  agency  will  review  the 
applications  in  accordance  with  the 
appropriate  criteria.  Projects  funded 
through  a  cooperative  agreement  that 
involves  collection  of  information  from 
10  or  more  individuals  will  be  subject  to 
review  under  the  Paperwork  Reduction 
Act. 

D.  Pre-Applications 

Formal  applications  will  be  solicited 
by  the  Grants  Management  Officer  only 
after  a  pre-application  for  a  grant  or 
cooperative  agreement  is  received. 
reviewed,  and  approved  by  ATSDR.  The 
pre-apphcation  should  be  a  concise 
description  of:  (a)  The  problem  to  be 
studied,  background  of  site  or  group  of 
sites,  hazardous  wastes  identified, 
population  potentially  affected,  etc.:  (b) 
the  methodology  to  be  used  to  address 
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the  problem:  (c)  the  study  hypothesis; 
and  (d)  the  proposed  budget  with 
justification.  A  full  study  protocol  is  not 
necessary  as  part  of  the  pre-application. 
The  Applicant  should  utilize  the  pre- 
application  as  a  means  of  notifying 
ATSDR  that  a  potential  public  health 
problem  exists  in  their  State  that  meets 
the  specific  criteria  as  listed  below  for 
conducting  a  health  study. 

The  applicant  should  clearly  state  the 
type  of  study  to  be  performed  (i.e., 
exposure  study,  duster  investigation, 
symptom/disease  prevalence  study,  or 
epidemiologic  study). 

EvahMtkm  CiitacU 

A.  Criteria  for  Pre-ApplicaUons 

The  pre-appUcation  will  be  reviewed 
by  a  Pilot  Study  Review  Group  who  wdll 
review  and  evaluate  the  proposal  to 
determine  if  it  meets  the  criteria  listed 
below. 

1.  Specific  Criteria  Necessary  to  Initiate 
an  Exposure  Study 

a.  Human  exposure  is  believed  to  be 
occurring  or  may  have  occurred  in  the 
past  because  of  human  interaction  (such 
as  direct  contact,  inhalation,  or 
ingestion)  with  a  pathway  of  exposure 
known  to  be  contaminated  by  a 
hazardous  substance;  and 

b.  People  potentially  exposed  along 
this  pathway  can  be  identified  and 
located  for  testing;  and 

c.  An  adequate  quality  controlled  and 
sensitive  laboratory  test  is  available  to 
detect  the  presence  of  the  hazardous 
substance,  its  metabolite,  or  other 
biological  marker  known  to  be  closely 
associated  with  exposure  that  is 
measurable  in  some  biological  tissue  or 
fluid;  and 

d.  The  applicant  should  also  indicate    . 
whether  previous  experience  and 
scientific  knowledge  are  inadequate  or 
insufficient  to  predict  if  biological 
uptake  of  hazardous  substances  or 
illness  would  occur  under  the 
environmental  conditions  present  at  the 
site:  and 

e.  Adequate  resources  are  available: 
and 

f.  Local  cooperation  is  available. 

2.  Specific  Criteria  Necessary  to  Initiate 
a  Cluster  Investigation  Study 

a.  A  human  population  is  located  in 
the  vicinity  of  a  hazardous  substance 
sitp;  and 

b.  Exposure  of  humans  to  a  hazardous 
8ub8tance(8)  has  been  documented,  or  a 
reasonable  concern  exists  for  the 
potential  of  a  yet  undefined  route  of 
exposure;  and 

c.  A  reasonable  concern  for  public 
health  has  been  generated  by  reports  of 


disease  occurrences  in  the  communitjr; 
and 

d.  Case  information  can  be  located  or 
collected  to  verify  the  disease  and 
doomient  the  geographic  and  temporal 
occurrence  of  the  cases;  and 

e.  Biological  plausibility  exists 
between  the  hazardous  sub8tance(s)  at 
the  site  and  the  disease  cases  being 
reported;  and 

f.  Adequate  resources  are  available; 
and 

g.  Adequate  local  cooperation  is 
available. 

3.  Specific  Criteria  Necessary  to  Initiate 
a  Symptom/Disease  Prevalence  Study 

a.  A  human  population  is  located  in 
the  vicinity  of  a  hazardous  substance 
site;  and 

b.  Exposura  of  humans  to  a  hazardous 
substance(s)  has  been  doounented,  or  a 
reasonable  concern  exists  for  the 
potential  of  a  yet  undefined  route  of 
exposure;  and 

c.  A  reasonable  concern  for  public 
health  has  been  generated  by  reports  of 
disease  occurrences  in  the  community, 
and 

d.  If  verification  of  disease  reports  is 
planned,  case  information  can  be 
located  or  collected  to  verify  the  disease 
and  document  the  geographic  and 
temporal  occurrence  of  the  cases;  and 

e.  Adequate  resources  are  available; 
and 

f.  Adequate  local  cooperation  is 
available. 

4.  Specific  Criteria  Necessary  to  Initiate 
an  Epidemiologic  Study 

a.  Human  exposure  is  believed  to  be 
occurring  or  may  have  occurred  in  the 
past  because  of  human  interaction  (such 
as  direct  contact  inhalation,  or 
ingestion)  with  a  pathway  of  exposure 
known  to  be  contaminated  by  a 
hazardous  substance;  and 

b.  People  potentially  exposed  along 
the  pathway  can  be  identified;  and 

c.  A  measure  of  exposure  for  the 
population  being  studied  is  available  or 
can  be  obtained  either  as  biological 
testing  or  other  appropriate  predictive 
surrogate  measure;  and 

d.  Ilie  possible  health  effects  of  the 
hazardous  8ub8tance(s)  are  known  or 
biologically  plausible:  and 

e.  The  health  effects  under  study  are 
relatively  specific  to  the  exposures  of 
interest  and  can  be  postulated  to  be 
caused  by  the  exposure  at  the 
concentrations  observed;  and 

f.  Enough  people  are  exposed  to  allow 
statistically  valid  conclusions  for  the 
study:  and 

g.  If  the  study  design  requires 
interaction  with  the  study  participants, 
the  people  potentially  exposed  along  the 


pathway  of  exposure  can  be  located; 
and 

h.  Adequate  resources  are  available; 
and 

i.  Adequate  local  cooperation  is 
available. 

B.  Criteria  for  Applications 

The  application  will  be  reviewed  and 
evaluated  by  a  ATSDR  convened  ad  hoc 
committee  based  on  the  following 
criteria: 

1.  Scientific  and  Technical  Review 
Criteria  of  New  Applications 

a.  Relevance  of  the  proposal  to  the 
objective  of  this  program. 

b.  Training  and  experience  of  staff  to 
be  assigned  to  and/or  hired  for  the 
project 

c.  Suitability  of  facilities  and 
equipment  available  or  to  be  purchased 
for  the  project 

d.  Appropriateness  of  the  requested 
budget  relative  to  the  work  proposed. 

e.  Capability  of  the  applicant  and  its 
consultants  to  carry  out  the  tasks 
involved  in  the  project 

f.  Soundness  and  innovation  of  the 
proposed  approach  to  the  range  of 
activities  presented  in  the  project 

g.  Capability  of  the  applicant's 
administrative  structure  to  foster 
successful  scientific  and  administrative 
management  of  a  study  as  described  in 
the  application. 

h.  Adequacy  of  the  proposed  time 
frame  for  completion  of  studies. 

2.  Review  of  Continuation  Applications 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria: 

a.  Satisfactory  progress  in  meeting 
project  objectives; 

b.  Objectives  for  the  new  budget 
period  are  realistic  specific  and 
measurable: 

c.  Proposed  changes  in  described 
long-term  objectives,  methods  of 
operation,  need  for  grant/cooperative 
agreement  support,  and/ or  evaluation 
procedures  will  lead  to  achievement  of 
project  objectives;  and 

d.  The  budget  request  is  clearly 
justified  and  consistent  with  the 
intended  use  of  cooperative  agreement/ 
grant  funds. 

Executive  Order  12372  Review 

Applications  are  subject  to  review  as 
governed  by  Executive  Order  12372 
entiUed  "Intergovernmental  Review  of 
Federal  Programs." 


Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  13.161. 

Application  Submission  and  Deadline 
Dates 

A.  Pre-Applications 

The  original  and  two  copies  of  the 
pre-application  using  PHS  Form  5161-1 
(revised  11-88)  muat  be  submitted  to: 
Henry  S.  Cassell  III,  Grants 
Management  Officer.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Feny  Road.  NE.. 
Room  300,  Atlanta,  Georgia  30305. 

B.  Applications 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (revised 
11-88)  must  be  submitted  to  Henry  S. 
Cassell  m.  Grants  Management  Officer, 
Grants  Management  Office, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road,  NE.,  Room  300,  Atianta, 
Georgia  30305.  Applications  will  be 
accepted  throughout  the  fiscal  year  only 
after  the  applicant  has  been  informed  in 
writing  by  the  Grants  Office  that  the 
pre-application  has  been  reviewed  and 
ATSDR  will  consider  a  formal 
application. 

Where  To  Obtain  Additional 
Information 

Information  on  application 
procedures,  copies  of  application  forms, 
and  other  material  may  be  obtained 
from  Harvey  Rowe,  Grants  Management 
Specialist  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control,  255  East  Paces 
Ferry  Road.  NE.,  Room  300,  Atlanta.  GA 
30305,  (404)  842-6797. 

Announcement  Number  911,  "Pilot 
and  Epidemiologic  Studies  to  Determine 
the  Relationship  Between  Human 
Exposure  to  Hazardous  Substances  and 
Adverse  Health  Outcomes"  must  be 
referenced  in  all  requests  for 
information  pertaining  to  these  projects. 

Technical  assistance  may  be  obtained 
fix)m  Jeffrey  A.  Lybarger,  M.D..  Chief, 
Epidemiology  and  Medicine  Branch, 
Agency  for  Toxic  Substances  and 
Disease  Registry,  1600  Chfton  Road,  NE., 
Atianta.  Georgia  30333,  (404)  488-4600. 

Dated:  May  18. 1989. 
Gootge  E.  Hardy,  )r.. 

Acting  Administrator,  Agency  for  Toxic 
Substances  and  Disease  Registry. 
(FR  Doc.  89-12416  Filed  5-23-89;  8:45  am] 
MLLMQ  CODE  4W0-70-II 


Health  Resources  and  Services 
Administration 

Advisory  Council;  Establishment 

Pursuant  to  the  Federal  Advisory 
Committee  Act  Public  Law  92-463  (5 
U.S.C.  Appendix  II).  tiie  Healtii 
Resources  and  Service  Administration 
(HRSA)  announces  the  establishment  of 
the  following  advisory  committee. 

Designation:  Advanced  General 
Dentistry  Review  Committee 

Purpose:  Provides  advise  to  the 
Director.  Bureau  of  Health  Professions, 
on  the  technical  merit  of  grant 
applications  for  graduate  training  in 
advanced  general  dentistry. 

The  Committee  reviews  applications 
from  public  or  nonprofit  private  schools 
of  dentistry  or  accredited  postgraduate 
dental  training  institutions  that  plan, 
develop  and  operate  an  approved 
residency  programs  or  advanced 
education  program  in  the  general 
practice  of  dentistry,  including  the 
support  of  trainees  in  such  programs 
who  plan  to  specialize  or  work  in  the 
practice  of  general  dentistry. 

Structure:  Consists  of  the  10  members 
who  are  not  officers  or  regular  full-time 
employees  of  the  Federal  Government 
Members  are  appointed  by  the 
Administrator,  HRSA,  fit)m 
appropriately  qualified  persons  in 
clinical  practice,  education  and  program 
administration  to  provide  broad 
coverage  in  the  area  of  postdoctoral 
education  in  advanced  general  dentistry. 

Authority  for  this  Committee  will 
terminate  in  two  years  unless  the 
Administrator.  HRSA.  formally 
determines  that  continuance  is  in  the 
public  interest. 

Date:  May  16. 1989. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 

HRSA. 

[FR  Doc  89-12409  Filed  5-23-89:  8:45  am] 
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Availability  of  Funds  for  the  National 
Health  Service  Corps  Loan  Repayment 
Program  and  Grants  for  State  Loan 
Repayment  Programs 

AGENCY:  Health  Resources  and  Services 
Administration.  HHS. 
action:  Notice. 

summary:  The  Healtii  Resources  and 
Services  Administration  (HRSA) 
announces  that  it  anticipates  that  up  to 
$4  million  will  be  available  in  Fiscal 
Year  (FY)  1989  for  awards  for  health 
professions  educational  loan  repayment 
under  the  National  Health  Service  Corps 
(NHSC)  Loan  Repayment  Program 


(Section  338B  of  the  Public  Health 
Service  Act]  and  up  to  $4  million  will  be 
available  for  grants  to  States  to  support 
the  establishment  of  State  programs 
similar  to  the  NHSC  Loan  Repayment 
Program  (Section  338H  of  the  Public 
Health  Service  Act).  It  is  anticipated 
that  up  to  $3  million  of  the  $8  million 
appropriated  for  the  Loan  Repayment 
Programs  (NHSC  and  State)  will  be  for 
nurses,  including  nurse  midwives  and 
nurse  pediatric  practitioners. 

The  HRSA,  through  this  notice,  invites 
health  professionals  to  apply  for 
participation  in  the  NHSC  Loan 
Repayment  Program  and  invites  States 
to  apply  for  grants  to  operate  State  Loan 
Repayment  Programs.  With  these  levels 
of  funds,  the  HRSA  estimates  that 
approximately  125  Loan  Repayment 
awards  may  be  made  to  physicians  and 
nurses  under  the  NHSC  l!«an 
Repayment  Program,  and  up  to  20  grants 
may  be  awarded  to  States  for  their  Slate 
Loan  Repayment  Programs. 

Part  A  of  this  notice  contains  specific 
information  concerning  the  NHSC  Loan 
Repayment  Program,  and  Part  B 
contains  specific  information  concerning 
grants  for  State  Loan  Repayment 
Programs. 

Part  A— NHSC  Loan  Repayment 
Program 

DATE:  Potential  applicants  should 
request  application  packages  by  July  18, 
1989.  Completed  applications,  to  receive 
consideration,  must  be  delivered  by  5:00 
p.m.  on  August  15. 1989,  to  the  address 
below  or  be  postmarked  on  or  before 
August  15, 1989.  and  received  in  time  for 
orderly  processing.  Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier. 
Private  metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
Applications  not  submitted  on  time  will 
be  returned. 

ADDRESS:  Application  material  may  be 
obtained  by  calling  or  writing,  and 
completed  applications  should  be 
returned  to.  Mr.  Joseph  Hayden. 
Director.  Division  of  Health  Services 
Scholarships.  Bureau  of  Health  Care 
Delivery  and  Assistance.  HRSA.  Room 
7-34,  5600  Fishers  Lane,  Rockville, 
Maryland  20857  (301-443-6354).  The 
application  has  been  approved  under 
Office  of  Management  and  Budget 
(OMB)  Number  0915-0127. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Joseph  Hayden.  Director.  Division  of 
Health  Services  scholarships,  at  the 
above  address  and  phone  number. 

SUPPLEMENTARY  INFORMATION:  Public 

Law  100-177.  tiie  Public  Hsaltii  Service 
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Amendments  of  1987.  amended  section 
338B  of  the  Public  Health  Service  Act  (42 
use  2541-1)  to  authorize  the  Secretary 
to  establish  the  National  Health  Service 
Corps  (NHSC)  Loan  Repayment 
Program,  to  help  in  assuring  an  adequate 
supply  of  trained  health  professionals 
for  the  NHSC.  The  NHSC  is  used  by  the 
Socretary  to  improve  the  delivery  of 
haalth  services  to  designated  Health 
Manpower  Shortage  Areas  (HMSA). 
Under  the  NHSC  Loan  Repayment 
Proyam,  the  Secretary  will  repay 
educational  loans  incurred  by  health 
professionals  to  pay  for  their  health 
professions  education  in  amounts  up  to 
$20,000  per  year  for  each  year  of 
obligated  service,  if  an  Individual  who  is 
selected  to  participate  in  this  program 
agrees  to  serve  for  either  3  or  4  years  in 
a  designated  HMSA.  If  the  service  is 
performed  in  a  HMSA  serving  Indian 
populations,  up  to  $25,000  may  be  repaid 
for  each  year.  In  addition  to  these 
amounts,  loan  repayment  receipients 
will  be  employed  and  paid  by  the 
Federal  government  or  the  private  entity 
to  which  they  have  been  assigned.  The 
Secretary  will  identify  annually  those 
HMSAs  which  will  be  available  for 
service  repayment  under  the  NHSC 
Loan  Repayment  Program.  These  au^as 
for  services  under  the  NHSC  Loan 
Repayment  Program  will  be  selected 
based  on  the  needs  of  the  areas  and 
priorities  determined  by  the  Secretary. 

If  a  participant  agrees  to  serve  for 
only  2  years  in  a  designated  HMSA.  the 
Secretary  will  repay  up  to  a  maximum  of 
$13,333  per  year  of  the  health 
professions  educational  loans  of  such 
individual  for  each  year  of  agreed 
service  (up  to  $16.eW7  per  year  for 
service  to  Indian  populations  in 
specified  sites).  TTie  loan  repayment  for 
a  2  year  commitment  is  provided  at  a 
lower  aimual  level  as  an  incentive  for 
program  participants  to  make  service 
commitments  of  3  of  4  years. 

The  Secretary  may.  upon  written 
request  make  tax  liability  payments  not 
to  exceed  20  percent  of  the  annual 
amounts  of  the  loans  being  repaid  to 
reimburse  the  Program  participants  for 
increased  tax  liability  resulting  from 
loan  repayments  received  under  this 
Program. 

The  Secretary  will  select  applicants 
for  consideration  for  participation  in  the 
NHSC  Loan  Repayment  Program 
according  to  the  following  selection 
criteria: 

(1)  Consideration  v«U  be  given  to 
individuals  whose  training  is  in  a  health 
profession  or  specialty  determined  by 
the  Secretary  to  be  needed  by  the 
NHSC.  From  time  to  time,  the  Secretary 
will  publish  a  notice  detailing  the 


professions  and  specialties  most  needed 
by  the  NHSC.  Cunent  professional  and 
specialty  priorities  are  outlined  at  the 
end  of  Part  A  of  this  notice. 

(2)  Consideration  will  be  given  to 
individuals  who  the  Secretary 
determines  are  committed  to  serve  in 
HMSAs. 

(3)  Consideration  will  be  given  to 
individuals  according  to  the  length  of 
time  which  will  be  required  before  such 
individuals  will  be  available  for  service. 
Thus,  individuals  who  have  a  degree, 
have  completed  all  necessary 
postgraduate  training  in  their 
professions  and  specialties  (i.e..  in  the 
case  of  physicians,  are  certified  or 
eligible  to  sit  for  the  certifying 
examinations  of  a  specialty  board],  have 
a  current  and  unrestricted  valid  license 
to  practice  their  profession  in  a  State, 
and  are  immediately  available  to  serve, 
will  receive  highest  consideration. 

(4)  Greater  consideration  will  be  given 
to  persons  who  agree  to  serve  for  longer 
periods  of  time. 

(5)  The  academic  standing,  prior 
professionals  experience  in  a  primary 
care  HMSA,  board  certification, 
residency  achievements,  peer 
recommendations,  depth  of  past 
residency  practice  experience,  and  other 
criteria  related  to  professional 
competence  or  conduct  will  also  be 
considered. 

Among  applicants,  priority  will  be 
given  to  those  applicants  whose  health 
professions  and  specialties  are  most 
needed  by  the  NHSC  and  who  are,  in 
the  Secretary's  judgment  most 
committed  to  practice  in  a  HMSA. 

Health  professionals  from  minority 
groups  are  particularly  encouraged  to 
apply  under  this  progranL 

Eligible  Applicants 

To  be  eligible  to  participate  in  the 
NHSC  Loan  Repayment  Program,  an 
individual  must  (a)(1)  Be  enrolled  as  a 
full-time  student  at  an  accredited  school 
in  a  State,  in  the  final  year  of  a  course  of 
study  or  program  leading  to  a  degree  in 
allopathic  or  osteopathic  medicine, 
nursing,  nurse  midwifery,  dentistry,  or 
other  health  profession  or  (2)  be  enrolled 
in  an  approved  graduate  training 
program  in  allopathic  or  osteopathic 
medicine,  nursing,  nurse  midwifery, 
dentistry,  or  other  health  profession  or 
(3)  have  a  degree  and  have  completed 
an  approved  graudate  training  program 
in  allopathic  or  osteopathic  medicine, 
nursing,  nurse  midwifery,  dentistry,  or 
other  health  profession,  and  have  a 
current  and  valid  license  to  practice 
such  health  profession  in  a  State;  (b)  be 
eligible  for  appointment  as  a 
commissioned  officer  in  the  Regular  or 
Reserve  Corps  of  the  Public  Health 


Service  or  be  eligible  for  selection  for 
civilian  service  in  the  NHSC;  (c)  submit 
an  application  to  participate  in  the 
NHSC  Loan  Repayment  Program;  and 
(d)  sign  and  submit  to  the  Secretary,  at 
the  time  of  the  submission  of  such 
application,  a  written  contract  agreeing 
to  accept  repayment  of  educational 
loans  and  serve  for  the  applicable 
period  of  obligated  service  in  a  HMSA 
as  determined  by  the  Secretary. 

Any  individual  who  previously         _ 
incurred  an  obligation  for  health 
professional  service  to  the  Federal 
Government  a  State  Government,  or 
other  entity  is  ineligible  to  participate  in 
the  NHSC  Loan  Repayment  Program 
unless  such  obligation  will  be 
completely  satisified  prior  to  the 
beginning  of  service  under  this  Program. 
Any  individual  who  has  breached  an 
obligation  for  health  professional 
service  to  the  Federal  Government  a 
State  Government  or  other  entity  is 
ineligible  to  participate  in  the  NHSC 
Loan  Repayment  Program.  No  loan 
repayments  will  be  made  for  any 
professional  practice  performed  prior  to 
the  effective  date  of  the  NHSC  Loan 
Repayment  Program  contract  or  while 
the  provider  is  in  professional  school  or 
an  approved  graduate  training  program. 

Professions  and  Specialties  Needed  by 
the  NHSC 

At  this  time,  the  Secretary  has 
determined  that  priority  will  be  given  to 
physicians  who  are  certified  or  eligible 
to  sit  for  the  certifying  examination  in 
the  specialty  boards  of  family  practice, 
osteopathic  general  practice,  and 
obstetrics/gynecology,  and  to  nurse 
midwives.  nurse  practitioDers,  and 
baccalaureate  nurses. 

Other  Award  information 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovemment  Review  of  Federal 
Programs,  since  Executive  Order  12372 
does  not  cover  payments  to  individuals. 

The  OMB  "Catalog  of  Federal 
Domestic  Assistance**  number  for  this 
program  is  13.162. 

Part  B — Grants  Cor  State  Loan 
Repayment  Programs 

DATE:  All  interested  States  should 
request  application  packages  by  ]\ine  2. 
1989.  Completed  applications,  to  receive 
consideration,  must  be  delivered  by  5:00 
p.m.  on  July  3, 1989.  to  the  address 
below  or  postmarked  by  July  3, 1989. 
and  delivered  in  time  for  orderly 
processing.  Applicants  should  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier. 


Private  metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
Applications  not  submitted  on  time  will 
be  returned. 

ADDRESS:  Application  materials  may  be 
obtained  by  calling  or  writing,  and 
completed  applications  should  be 
returned  to:  Grants  Management  Branch, 
Bureau  of  Health  Care  Delivery  and 
Assistance,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane.  Room  8A-17.  Rockville,  Maryland 
20857,  (301)  443-3476.  Application  for 
these  grants  will  be  made  on  Form  PHS- 
5161  with  revised  facesheet  DHHS  Form 
424,  as  approved  by  the  OMB  under 
control  number  0348-0006. 
FOR  FURTHEfl  INFORMATION  CONTACT: 
Mr.  Charles  Van  Anden,  National 
Health  Service  Corps.  Bureau  of  Health 
Care  Delivery  and  Assistance,  HRSA, 
5600  Fishers  Lane,  Room  7A-39, 
RockvUle.  Maryland  20857,  (301)  443- 
1470. 
SUPPLEMENTARY  INFORMATION:  Pub.  L 

100-177,  the  Public  Health  Service 
Amendments  of  1987.  amended  the 
Public  Health  Service  Act  at  Section 
338H  (42  U.S.C.  254q-l)  to  authorize  the 
Secretary  to  estabhsh  a  program  of 
grants  for  State  Loan  Repayment 
Programs  to  help  in  assuring  an 
adequate  supply  of  trained  health 
professionals  for  medically  underserved 
areas. 

Through  grants  under  this  program, 
the  Secretary  may  support  up  to  a 
maximum  of  75  percent  of  the  costs  of 
repayment  of  health  profession 
educational  loans  under  an  approved 
State  Loan  Repayment  Program. 

The  State  share  may  be  in  the  form  of 
cash  or  other  method  of  loan  repayment. 
The  State's  share  of  the  program  must 
be  used  to  repay  quahfying  loans  of 
health  professionals  and/or  the 
administrative  co.ts  of  the  State's  Loan 
Repayment  Program  and  may  not 
consist  of  any  Federal  funds.  No  portion 
of  the  Federal  share  shall  be  used  to  pay 
for  administrative  or  management  costs 
of  any  State  Loan  Repayment  Program. 
All  program  administrative  costs  are  to 
be  borne  by  the  State. 

Specific  instructions  for  completing 
the  application  form  for  this  program 
will  be  sent  to  any  Stale  »t»qij:asting  an 
application  package. 

TJ>e  loliowing  criteria  will  be  used  in 
the  c>/dL'at'on  of  applications  and 
awai  Jiiig  of  State  Lo.in  Repayment 
Program  grants:  (a)  The  need  of  the 
Stale  for  health  professions  manpower; 
(b)  the  number  and  type  of  providers  the 
State  proposes  to  support  through  this 
program;  (c)  the  acceptableness  of  the 
State's  standards  for  the  designation  of 
medically  imderserved  areas  and  the 


appropriateness  of  the  proposed 
placements  of  obligated  providers;  (d) 
the  degree  of  similarity  of  the  proposed 
State  program  to  the  National  Health 
Service  Corps  Loan  Repayment 
Program;  (e)  the  adequacy  of  the 
qualifications  and  administrative  and 
managerial  ability  and  experience  of  the 
State  staff  to  administrator  and  carry 
out  the  proposed  project;  (f)  the 
suitability  of  the  applicant's  approach 
and  the  degree  to  which  the  applicant's 
plan  is  coordinated  with  Federal,  State 
and  other  programs  for  meeting  the 
State's  health  professions  manpower 
needs  and  resources,  including 
mechanisms  for  evaluation  of  the 
program's  activities;  (g)  the  source  and 
plans  for  use  of  the  State  match 
(including  the  percentage  of  the  State's 
match  that  is  proposed  to  be  used  for 
loans  repayments),  the  degree  to  which 
the  State  match  exceeds  25%  or  has 
increased  over  time,  and  the  amount  of 
the  match  relative  to  the  needs  and 
resources  of  the  State;  and  (h)  the  extent 
to  which  special  consideration  will  be 
extended  to  medically  underserved 
areas  with  large  minority  populations. 

No  loan  repayments  may  be  made  for 
any  professional  practice  performed 
prior  to  the  effective  date  of  the  health 
professional's  State  Loan  Repayment 
Program  contract  and  no  credit  will  be 
given  for  any  practice  done  while  the 
provider  is  in  a  professional  school  or 
graduate  training  program. 

Professions  and  Specialties  Needed  by 
Medically  Underserved  Areas 

To  be  supported  under  this  program 
the  State  Loan  Repayment  Program  must 
establish  State  priorities  for  the 
selection  of  health  professionals 
consistent  with  the  NHCS  Loan 
Repayment  Program.  At  this  time,  the 
Secretary  has  determined  that  under  the 
NHSC  LRP  priority  will  be  given  to 
physicians  v.ho  are  certified  or  eligible 
to  sit  for  the  certifying  examination  of 
the  following  specialty  boards:  Family 
practice,  osteopathic  general  practice, 
and  obstetrics/gynecology,  and  to  nurse 
midwives,  nurse  practitioners,  and 
baccalaureate  nurses. 

Other  Award  Information 

This  program  is  considered  to  be 
subject  to  the  provisions  of  Executive 
Order  12372,  Intergovemmertal  Review 
of  Federal  Programs  and  45  CFR  Part 
100.  Executive  Order  12372  allows 
States  and  territories  the  option  of 
setting  up  a  system  for  reviewing 
applications  from  withint  their  States  for 
assistance  under  certain  Federal 
programs.  The  application  packages  will 
contain  a  listing  of  States  which  have 
chosen  to  set  up  a  review  system  and 


will  provide  a  point  of  contact  in  the 
States  for  that  review.  Since  60  days  are 
allowed  for  this  review,  applicants  are 
"advised  to  discuss  projects  with  and 
provide  copies  of  their  apphcations  to 
contact  points  as  early  as  possible.  At 
the  latest  an  applicant  should  provide 
the  application  to  the  State  for  review  at 
the  same  time  it  is  submitted  to  the 
Grants  Management  Office. 

The  OMB  "Catalog  of  Federal 
Domestic  Assistance"  number  for  this 
program  is  13.165. 

Dated:  May  18. 1989. 
lohn  H.  Kelso, 

Acting  Administrator. 

(FR  Doc.  89-12408  Filed  5-2^-89:  8:45  am) 

BUXIMG  CODC  4160-1fr-M 


Program  Announcement,  Proposed 
Special  Consideration,  and  Proposed 
Funding  Priorities  for  Nursing  Special 
Project  Grants 

The  Health  Resources  and  Services 
Administration  announces  that 
applications  for  Fiscal  Year  1990. 
Nursing  Special  Project  Grants  are  being 
accepted  under  the  authority  of  section 
820  (a)  (b)  (c)  and  (d)  of  the  Public 
Health  Service  Act,  as  amended  and 
invites  comments  on  the  proposed 
special  consideration  and  proposed 
funding  priorities  set  forth  below. 

The  Administration's  budget  request 
for  Fiscal  Year  1990  does  not  include 
funding  for  this  program.  Applicants 
should  be  ad\isedi!hat  this  program 
emnouncement  is  a  contingency  action 
being  taken  to  ensure  that  should  funds 
become  available  for  this  purpose,  they 
can  be  awarded  in  a  timely  fashion 
consistent  with  the  needs  of  the 
programs  as  well  as  to  provide  for  even 
distribution  of  funds  throughout  the 
fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  this  policy. 

Eligible  applicants  are  public  or 
nonprofit  private  schools  of  nursing  and 
other  public  or  nonprofit  private  entities. 

Nursing  Special  Project  Grants 

Special  Project  Grants  and  Contracts 
are  authorized  under  Title  VIII,  section 
820  of  the  Public  Healtli  Service  Act  to 
improve  nursing  practice  through 
projects  that  increase  the  knowledge 
and  skills  of  nursing  persunnel,  enhance 
their  effectiveness  in  care  delivery,  and 
reduce  vacancies  and  tuTTicver  in 
professional  nursing  positions. 

Section  820(a)  authorizes  grants  and 
contracts  to  public  or  nonprofit  private 
schools  of  nursing  or  other  public  or 
nonprofit  private  entities  to  improve  the 
quality  and  availability  of  nurse  training 
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through  proiects  that  carry  out  one  of 
the  foUowi^g  purposes: 

1.  Provide  contintting  education  for 
nurses; 

2.  Demonstrate,  through  geriatric 
health  education  centers  and  other 
entities,  improved  geriatric  training  in 
preventive  care,  acute  can,  and  long- 
term  care  (including  home  health  care 
and  institutional  care); 

3.  Increase  the  supply  of  adequately 
trained  nursing  personnel  (including 
bilingual  nursing  personnel)  to  meet  the 
heaiu  needs  of  rural  areas;  and  provide 
nursing  education  courses  to  rural  areas 
through  telecommunications  via 
satelUte; 

4.  Provide  training  and  education  to 
(a)  upgrade  the  skills  of  licensed 
vocational  or  practical  nurses,  nursing 
assistants,  and  other  paraprofessional 
nursing  personnel  with  priority  given  to 
rapid  transition  propams  toward 
ac^evement  of  professional  nursing 
degrees;  and  (b)  develop  curricula  for 
the  achievement  of  baccalaureate 
degrees  in  nursing  by  registered  nurses 
and  by  individuals  with  baccalaureate 
degrees  in  other  fields; 

5.  Demonstrate  methods  to  improve 
access  to  nursing  services  in 
noninstitutional  settings  through  support 
of  nursing  practice  arrangements  in 
communities; 

6.  Collect  data  to  facilitate 
communications  between  health 
facilities  and  nursling  students  and 
nursing  personnel  in  respect  to 
elements  under  which  the  individuals 
would  serve  as  nurses  in  the  health 
facilities  in  exchange  for  repayment  of 
their  educational  loans  by  the  facilities. 
(It  is  anticipated  that  Uie  competitive 
contract  mechanism  will  be  used  to 
implement  this  purpose). 

Section  820(b)  authorizes  grants  and 
contracts  to  accredited  schools  of 
nursing  to  assist  in  meeting  the  costs  of 
providing  projects: 

1.  To  improve  the  education  of  nurses 
in  geriatrics; 

2.  To  develop  and  disseminate 
curricula  relating  to  the  treatment  of  the 
health  problems  of  elderly  individuals; 

3.  To  expand  and  strengthen 
instruction  in  methods  of  such 
treatment: 

4.  To  support  the  training  and 
retraining  of  faculty  to  provide  such 
instruction: 

5.  To  support  continuing  education  of 
nurses  who  provide  such  treatment:  and 

0.  To  establish  new  affiliations  with 
nursing  homes,  chronic  and  acute 
disease  hospitals,  ambulatory  care 
centers,  and  senior  centers  in  order  to 
provide  students  with  clinical  baining  in 
geriatric  health  care. 


Section  820(c)  authorizes  grants  to 
public  and  nonprofit  private  entities  for 
projects  to  demonstrate  innovative 
hospital  nursing  practice  models 
designed  to  reduce  vacancies  in 
professional  nursing  positions  and  to 
make  such  positions  a  more  attractive 
career  choice.  Projects  must  include 
initiatives: 

1.  To  restructure  the  role  of  the 
professional  nurse  to  ensure  that  the 
expertise  of  such  nurses  is  efficiently 
utilized  and  that  they  are  engaged  in 
direct  patient  care  during  a  larger 
proportion  of  their  worii  time; 

2.  To  test  innovative  wage  stroctures 
for  professional  nurses  in  order  to  (a) 
reduce  vacancies  in  woric  shifts  during 
unpopular  woric  hours;  and  (b)  provide 
financial  recognition  based  upon 
experience  and  education;  and 

3.  To  evaluate  effectiveness  of 
providing  benefits  for  professional 
nurses  as  a  means  of  increasing  their 
loyalty  to  health  care  institutions  and 
reducing  turnover  in  nursing  positions. 

Section  820(d)  authorizes  grants  to 
public  and  nonprofit  private  entities 
accredited  for  the  education  of  nurses 
for  the  purpose  of: 

1.  Demonstrating  innovative  nursing 
practice  models  for  (a)  the  provision  of 
case-managed  health  care  services 
(including  adult  day  care)  and  health 
care  services  in  the  home  or  (b)  the 
provision  of  health  care  services  in  long- 
term  cara  facilities  on 

2.  Developing  projects  to  increase  the 
exposure  of  nursing  students  to  clinical 
practice  in  nursing  homes,  home  health 
care,  and  gerontologic  settings  through 
collaboration  between  such  accredited 
entities  and  entities  that  provide  health 
care  in  such  settings. 

Demonstration  models  must  be 
designed  (a)  to  increase  the  recruitment 
and  retention  of  nurses  to  provide 
nursing  care  for  individuals  needing 
long-term  care;  and  (b)  to  improve 
nursing  care  in  home  health  care 
settings  and  nursing  homes. 

To  receive  support,  applicants  must 
meet  Uie  requirements  of  42  CFR  Part  57, 
Subpart  T. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  national  or  special  local  need 
which  the  particular  project  proposes  to 
serve; 

2.  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  such 
purposes; 

3.  The  administrative  and  managerial 
capability  of  the  applicant  to  carry  out 
the  proposed  project: 


4.  The  adequacy  of  the  facilities  and 
resources  available  to  the  applicant  to 
carry  out  the  proposed  project; 

5.  The  qualifications  of  the  project 
director  and  proposed  staff; 

6.  The  reasonableness  of  the  proposed 
budget  in  relation  to  the  proposed 
project;  and 

7.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support. 

In  addition,  the  following  mechanisms 
may  be  applied  in  determining  the 
funding  of  approved  applications. 

1.  F\mding  preferences — funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  other  categories  or 
groups  of  applications,  such  as 
competing  continuations  ahead  of  new 
projects. 

2.  Funding  priorities — ^favorable 
adjustment  of  review  scores  when 
applications  meet  specified  objective 
criteria. 

3.  Special  considerations — 
enhancement  of  priority  scores  by  merit 
reviewers  based  on  the  extent  to  which 
applicants  address  special  areas  of 
concern. 

Fot  this  program,  the  following 
statutory  requirements  will  be  applied 
and  the  following  Departmental  special 
consideration  and  funding  priorities  are 
being  proposed: 

Statutoey  Requirements 

Section  820  (a)(2)  of  the  statute 
requires  that  not  less  than  20  percent  of 
Special  Project  Grant  funds  be  allocated 
for  Purpose  2  820(a)  and  820(b).  Not 
more  than  $2  miUion  per  year  could  be 
obligated  for  geriatric  health  education 
center  projects. 

Section  820  (a){3]  requires  that  not 
less  than  20  percent  of  Special  Project 
Grant  funds  be  allocated  for  Purpose 
No.  3. 

Section  820  (a)(4)  requires  that  not 
less  than  10  peroent  of  funds  for  Special 
Project  Grants  be  allocated  for  Purpose 
No.  4. 

Proposed  Special  Consideration  for 
Fiscal  Year  1900 

Section  820(a)(1) 

It  is  proposed  to  give  special 
consideration  to  projects  which  provide 
expansion  of  current  or  development 
and  implementation  of  new  curriculum 
concerning  the  prevraition  of  HIV 
infection  and  the  care  of  HTV  infection 
related  diseases. 

Nursing  personnel  are  increasingly 
required  to  provide  a  wide  range  of 
services  to  HIV  infected  persons.  This 
special  consideration  is  designed  to 
encourage  new  curricula  for  continuing 


education  offerings  for  practicing 
nurses. 

Proposed  Finufing  nioritias  for  Fiscal 
Year  1990 

Section  820(a)(1) 

It  is  proposed  to  give  a  funding 
priority  to  apphcations  for  continuing 
education  programs  in  the  area  of 
QuaUty  Assurance/Risk  Management 
for  nunes.  Assuring  quality  in  the  health 
care  system  is  increasingly  becoming 
the  responsibility  of  the  health  care 
providers.  This  proposed  priority  is 
designed  to  encourage  increased 
emi^sis  on  the  principles  and  methods 
of  health  care  quatity  assurance  and  risk 
management 

Section  82(^a)(4)  (A)  »  (B) 

A.  It  is  proposed  to  give  a  funding 
priority  to  projects  for  rapid  transition 
programs  toward  adiievement  of 
professional  nursing  degrees. 

The  large  pool  of  licensed  vocational 
nurses  and  paraprofessional  nursing 
personnel  woold  be  offered  opportunity 
for  planned  career  mobility. 
Additionally  the  number  c^  professional 
nurses  to  provide  care  in  hospitals  aitd 
in  comnumities  would  be  increased. 

B.  It  is  proposed  to  give  a  funding 
priority  to  projects  for  rapid  transition 
programs  toward  achievement  of 
professional  nursing  degrees. 

Registered  nurses  who  wish  to 
achieve  a  baccalaureate  degree  in 
nuning  or  persons  who  have  achieved  a 
baccalaureate  degree  in  another  field 
who  wish  to  achieve  a  baccalaureate 
degree  in  nursing  will  be  substantially 
assisted  by  rapid  transition  programs. 
The  health  care  field  will  be  enhanced 
by  the  presence  of  nurses  who  have 
additional  education. 

Section  a20(a)(5) 

It  is  proposed  to  give  a  funding 
priority  to  the  following: 

1.  Projects  which  include  a  target 
population  of  minority  or  disadvantaged 
persons.  This  would  help  to  ensure  that 
grant  funds  are  awarded  to  educational 
institutions  with  a  demonstrated  need 
for  them. 

2.  fttijscts  which  demonstrate  efforts 
to  recruit  and  retain  minority  nurses. 
This  would  increase  the  percentage  of 
minority  enrollment  of  students  in 
nursing  programs.  Minority  students  are 
currently  onderrepresented  in  these 
programs.  These  priorities  were 
implemented  as  special  considerations 
in  Fiscal  Year  198a 

Interested  persons  are  invited  to 
comment  cm  the  proposed  special 
consideration  and  proposed  funding 
priorities.  Normally,  the  comment  period 


would  be  80  dajrs.  However,  doe  to  the 
need  to  implement  any  changes  for  the 
Fiscal  Year  1960  award  cycle,  the 
comment  period  has  been  reduced  to  30 
days.  All  comments  received  on  or 
before  June  23, 1986  will  be  considered 
before  a  final  special  consideration  and 
funding  priorities  are  established.  No 
funds  win  be  allocated  or  final 
selections  made  until  a  final  notice  is 
published  indicating  whether  the  final 
special  consideration  and  funding 
priorities  will  be  applied. 

Written  comments  should  be 
addressed  to:  Director,  Division  of 
Nursing,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
Room  5C-26,  5600  Fishera  Lane, 
Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  puUic  inspection  and 
copying  at  the  Division  of  Nursing, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  houra  of 
8:30  a.m.  and  5:00  p.m. 

Multiple  review  cycles  are  held 
annually  for  Nuning  Special  Project 
Grants. 

The  appbcation  deadline  dates  for 
Fiscal  Year  1960  funding  are  July  1  and 
October  1.  Any  application  not  meeting 
a  particular  deadline  will  be  reviewed 
with  applications  meeting  the 
subsequent  deadline.  Applications  shall 
be  considered  as  meeting  the  deadline 
date  if  they  are  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  date,  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  MS,  Postal 
Service  will  be  accepted  in  Beu  of  a 
postmaric.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

The  standard  application  form  and 
general  instructions,  F^  IS  6025-1  HRSA 
Competing  Training  Grant  Application 
and  supplement  for  this  program  has 
been  approved  by  the  Office  of 
Management  and  Budget  imder  the 
Paperworic  Reduction  Act.  The  OMB 
clearance  number  is  0915-0060. 

For  information  regarding  this 
program  contact:  Division  of  Nursing, 
Bureau  of  Health  Professions,  Nursing 
Education  Practice  Resources  Branch. 
Health  Resources  and  Services 
Administration,  Parklawn  Building. 
Room  5C-14,  5600  Fishers  Lane. 
Rockville.  Marsdand  20857.  Telephone: 
(301)  443-6193. 

For  program  guidelines  and 
appUcation  kits  or  questions  regarding 
grants  policy,  contact:  Grants 


Management  Officer  (DlO).  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parldawn 
Building,  Room  8C-22,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Telephone:  (301)  443-6915. 

Completed  applications  should  be 
forwarded  to  the  Grants  Management 
Officer  at  the  above  address. 

This  program  is  listed  at  13.336  in  the 
"Catalog  of  Federal  Domestic 
Assistance"  and  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intei^vernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  Part  100). 

Dated:  April  19. 1989. 
John  H.  Kelso. 
Acting  Administrator. 
[PR  Doc.  ae-12375  PUed  5-23-88;  a-45  am} 


Offte*  Of  Human  E>evelopm«nt 
Servicas 

Meeting  of  tlM  Advisory  Board  on 
Child  Abuse  and  Neglect 

Agency  Holding  the  Meeting:  Office  of 
the  Assistant  Secretary  for  Human 
Development  Services,  HHS. 

Times  and  Dates:  9:00  ajn..  May  30, 
1989  to  2:00  p.m.,  June  1, 1989. 

Woce;  Hotel  Washingtoa  15lh  Street 
at  Pennsylvania  Avenue,  NW. 

Status:  Advisory  Board  meetings  are 
open  for  public  observation. 

Matters  to  be  Considered:  At  this 
meeting  the  Advisory  Board  will: 
Determine  the  length  of  the  terms  of  the 
public  Members;  elect  officers:  decide 
how  the  Board  will  go  about  carrying 
out  its  mission:  and  discuss  other 
matters  of  importance. 

Contact  Person  for  More  Information: 
Bryon  D.  Metrikin-Gold.  Executive 
Director.  Adxnsory  Board  on  Child 
Abuse  and  Neglect,  Room  2412-B 
Switzer  Building,  Washington,  DC  20201, 
(202)  245-0877. 

Date:  May  ia  1968. 
Byron  D.  Metrikio^^oid. 

Executive  Director,  Advisory  Board  on  Chi} J 

Abuse  and  Neglect 

|FR  Doc.  89-12442  Filed  5-23-89:  8:45  am) 

BtULlNG  CODE  4t30-et-li 


Indian  HeaKti  Service 

Health  Profeesione  RecruHment 
Program  for  Indians 

agency:  Indian  Health  Service,  HHS. 
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action:  Notice  of  competitive  grant 
applications  for  the  Health  Professions 
Recruitment  Program  for  Indians. 

•UMMARV:  The  Indian  Health  Service 
(IHS)  announces  that  competitive  grant 
applications  are  now  being  accepted  for 
the  Health  Professions  Recruitment 
Program  for  Indians  established  by 
section  102  of  the  Indian  Health  Care 
Improvement  Act  of  1976  (25  U.S.C. 
1612).  as  amended  by  Pub.  L 100-713. 
There  will  be  only  one  funding  cycle 
during  fiscal  year  1989.  This  program  is 
described  at  |  3.970  in  the  Catalog  of 
Federal  Domestic  Assistance  and  is 
governed  by  regulations  at  42  CFR 
36.310  et  seq.  Costs  will  be  determined 
in  accordance  with  OMB  Circulars  A-21. 
A-87.  and  A-122  (cost  principles  for 
different  types  of  applicant 
organizations);  and  Subpart  Q  of  45  CFR 
Part  74  or  45  CFR  92.22  (as  applicable). 
DATi:  An  original  and  two  copies  of  the 
completed  Grant  Application  must  be 
submitted,  with  all  required  documents, 
to  the  Grants  Management  Branch  by 
close  of  business  on  July  3. 1989.  Close 
of  business  means  5.-00  p.m.  Eastern 
Daylight  Time. 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 
(1)  Received  by  the  Grants  Management 
Branch  on  or  before  the  deadline;  or  (2) 
postmarked  on  or  before  the  deadline 
and  received  in  time  to  be  reviewed 
along  with  all  other  timely  applications. 
A  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
will  not  be  accepted  as  proof  of  timely 
mailing. 

Applications  received  after  the 
announced  closing  date  will  be  rettimed . 
to  the  applicant  and  will  not  be 
considered  for  funding. 

POn  FUttTHCII  INFORSIATION  CONTACT: 
For  program  information,  contact  Larry 
Thomas.  Chief,  Scholarship  Branch. 
Division  of  Health,  Manpower  and 
Traininn,  Indian  Health  Service,  Room 
6A-10,  5600  Fishers  Lane,  Rockville. 
Maryland  20857.  (301)  443-6197.  For 
grants  information,  contact  M.  Kay 
Carpentier,  Grants  Management  Officer, 
Grants  Management  Branch,  Division  of 
Grants  and  Contracts,  Indian  Health 
Service,  Room  6A-33,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  445- 
5204.  (The  telephone  numbers  are  not 
toll-free  numbers.) 
tUPMSMCNTAIIY  INFOMIATION:  This 
announcement  provides  information  on 
the  general  program  purpose  and 
objectives,  programmatic  priorities, 
eligibility  requirements,  funding 
availabiiity.  and  application  prot  eduns3 


for  the  Health  Professions  Recruitment 
Program  for  Indians  for  fiscal  year  1989. 

A.  General  Program  Purpose:  To 
augment  the  number  of  Indian  health 
professionals  serving  Indians  and  to 
remove  the  multiple  barriers  to  the 
entrance  of  health  professionals  into  the 
IHS  and  private  practice  among  Indians. 

B.  Eligibility  and  Preference:  The 
following  organizations  are  eligible  with 
preference  given  in  the  order  of  priority 
to: 

(1)  Indian  tribes, 

(2)  tribal  organizations, 

(3)  urban  Indian  organizations  and 
other  Indian  health  organizations,  and 

(4)  public  and  other  nonprofit  private 
health  or  educational  entities. 

C.  Programmatic  Priorities:  1.  Based 
on  Congressional  intent  as  shown  in 
report  language  from  Pub.  L 100-446, 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Btll,  1989,  page 
107,  up  to  three  projects  will  be  funded 
for  recruitment  of  Indian  students  into 
an  accredited  Masters  of  Public  Health 
program. 

2.  In  order  to  meet  the  needs  of  IHS 
for  manpower  in  the  nursing  area,  at 
least  one  demonstration  project  will  be 
funded  for  recruitment  of  Indian 
students  into  accredited  nursing 
programs. 

D.  Program  Objectives:  1.  To  identify 
Indians  with  a  potential  for  education  or 
training  in  Public  Health  (Masters  level) 
or  nursing,  and  to  encourage  and  assist 
them  to  enroll  in  such  programs. 

2.  To  develop  the  necessary  student 
support  systems  to  help  to  ensure  that 
students  who  are  recruited  successfully 
complete  their  academic  training. 
Support  services  may  include  providing 
career  counseling  and  academic  advice; 
assisting  students  to  identify  academic 
denciencies  and  to  develop  plans  to 
correct  those  deHciencies;  assisting 
students  to  locate  financial  aid; 
monitoring  students  to  identify  possible 
problems;  assisting  with  the 
determination  of  need  for  and  location 
of  tutorial  services;  and  other  related 
activities  which  will  help  to  retain 
students  in  school. 

3.  To  publicize  existing  sources  of 
fmancial  aid  available  to  Indian 
students  interested  in  enrolling  in  or 
enrolled  in  an  accredited  Masters  of 
Public  Health  program  or  accredited 
nursing  school. 

Each  proposal  must  respond  to  all  three 
objectives. 

E.  Required  Affiliation:  If  the 
applicant  is  an  Indian  tribe,  tribal 
organization,  urban  Indian  organization 
or  other  Indian  health  organization,  or  a 
public  or  nonprofit  private  health 
organization,  the  applicant  must  submit 
a  letter  of  support  from  at  least  one 


accredited  school  of  public  health  or 
nursing,  depending  on  the  type  of 
program  for  which  it  proposes  to  recruit. 
This  letter  must  document  linkage  with 
that  educational  organization. 

When  the  target  population  of  a 
proposed  project  includes  a  particular 
Indian  tribe  or  tribes,  an  official 
document,  i.e.,  a  letter  of  support  or 
tribal  resolution,  must  be  submitted 
indicating  that  the  tribe  or  tribes  will 
cooperate  with  the  applicant. 

F.  Fund  Availability:  Approximately 
$250,000  is  available  in  fiscal  year  1989 
during  this  cycle  for  award  of 
recruitment  grants  under  Section  102. 
The  average  funding  level  for  projects  in 
Tiscal  year  1988  was  $73,000.  The 
anticipated  start  date  for  selected 
projects  will  be  between  September  1, 
1989  and  September  29. 1989.  based  on 
the  applicant's  requested  start  date. 
Projects  will  be  awarded  for  a  term  of 
up  to  three  years,  with  funding  for 
succeeding  years  based  on  the  Fiscal 
Year  1989  level  and  the  availability  of 
appropriations  in  those  years. 

G.  Type  of  Program  Activities 
Considered  for  Support'  Grant  programs 
developed  to  locate  and  recruit  students 
with  potential  for  (1)  Masters  of  Public 
Health  or  (2)  nursing:  and  to  provide 
support  services  to  Indian  students  who 
are  recruited. 

H.  Application  Process:  1.  An  IHS 
Recruitment  Grant  Application  Kit  may 
be  obtained  from  the  Grants 
Management  Branch,  Division  of  Grants 
and  Contracts,  Indian  Health  Service, 
Room  6A-33,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  (Standard 
Form  424  (Rev.  4-88),  OMB  Approval 
No.  0348-0043) 

2.  The  application  must  be  signed  and 
submitted  by  an  individual  authorized  to 
act  for  the  applicant  and  to  assume  on 
behalf  of  the  applicant  the  obligations 
imposed  by  the  terms  and  conditions  of 
any  award. 

3.  Each  application  will  be  reviewed 
at  the  Grants  Management  Branch  for 
completeness,  accuracy,  and  eligibility. 
All  acceptable  applications  will  be 
subject  to  a  competitive  review  and 
evaluation.  This  program  is  not  subject 
to  Executive  Order  12372. 

4.  If  an  application  is  disapproved  or  if 
funds  are  not  available  to  support  all 
approved  applications,  the  affected 
applicants  will  be  so  notified  by  August 
15, 1989. 

I.  Criteria  for  Review  and  Evaluation: 
1.  In  accordance  with  42  CFR  Part  36, 
Subpart  J,  (  36.313,  Evaluation  and 
Grant  Awards,  appUcations  will  be 
evaluated  against  the  following  criteria 
(with  clarification  added): 


•  The  potential  effectiveness  of  the 
proposed  project  in  cai'rying  out  the 
purposes  of  section  102,  with  special 
emphasis  on  the  objectives  and 
methodology  portion  of  the  application. 

•  The  demonstrated  capabiUty  of  the 
applicant  to  successfully  conduct  the 
project,  including  organizational  and 
scholarly  commitment  to  the 
recruitment  education,  and  retention  of 
Indian  students. 

•  The  accessibility  of  the  applicant  to 
target  Indian  conmiunities  or  tribes, 
including  evidence  of  past  or  potential 
cooperation  between  the  applicant  and 
such  communities  or  tribes.  Evidence 
must  be  an  official  document  in  such 
form  as  is  prescribed  by  the  tribal 
governing  body  to  which  recruitment 
eBorts  will  be  directed,  i.e..  tribal 
resolution  and  letters  of  support  In 
addition,  applications  from  non- 
educational  institutions  must  show  an 
affiliation  with  one  (or  more)  accredited 
MPH  or  nursing  sdiooKs)  to  include 
letter(s)  of  sopport 

•  The  relationship  of  project 
objectives  to  Indian  Health  manpower's 
deficiencies,  indicating  the  number  of 
potential  Indian  students  to  be 
contacted  and  recruited  as  well  as 
potential  cost  per  student  recruited. 
Those  projects  that  have  the  potential  to 
serve  a  greater  number  of  Indians  will 
be  given  first  consideration. 

•  The  soundness  of  the  fiscal  plan  for 
assuring  effective  utilization  of  grant 
funds. 

•  The  completeness  of  the 
application. 

2.  The  project  period  for  any  proposal 
may  not  exceed  three  years. 
Continuation  of  a  project  is  contingent 
upon  satisfactory  performance  of  the 
grantee,  the  continuing  need  for 
manpower  resources  in  this  specialty, 
and  the  availability  of  funds. 
Applications  must  include  information 
for  the  entire  anticipated  project  period. 

Date:  April  21. 1989. 
Everett  R.  Rhoades, 
Assistant  Surgeon  General,  Director. 
[FR  Doc.  89-12374  Filed  5-23-49:  8:45  am] 
MLUNO  CODE  41M-1S-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

ICA-060-09-4410-12-AOVB) 

Meeting  of  the  California  Desert 
District  Advisory  Council 

summary:  Notice  is  hereby  given,  in 
accordance  with  Public  Laws  92-463 
and  94-579,  that  the  California  Desert 
District  Advisory  Council  to  the  Bureau 


of  Land  Management,  U.S.  Department 
of  the  Interior,  will  meet  in  formal 
session  TTiursday,  June  15,  9  a.m.  to  5 
p.m.,  and  Friday,  June  16,  8  a.m.  to  4  p.m. 
in  the  Arrowhead  Room  of  the  Inland 
Empire  Hilton,  285  East  Hospitality 
Lane,  San  Bernardino,  California. 

Agenda  items  will  include:  Election  of 
a  new  Council  Chairman;  Council 
review  of  the  1988  amendments  to  the 
CDCA  Plan;  initial  review  of  1989 
proposals  for  Plan  Amendments, 
including  the  proposal  to  establish  the 
Santa  Rosa  Mountains  National  Scenic 
Area;  briefing  and  discussion  on  the 
initiation  of  die  South  Coast  resource 
management  planning  effort;  and  review 
of  the  status  of  the  Rand  Mountain  plan, 
Afton  Can]TOn,  wilderness  reclamation. 
Fort  Irwin  Expansion  draft 
environmental  impact  statement  and 
the  raven  reduction  program.  In 
addition,  the  Council  will  begin  fulfilling 
its  new  function  as  the  Desert  Tortoise 
Coordinating  Committee,  reviewing  the 
Technical  Committee's  findings  and 
looking  at  implementing  varioiis 
management  strategies  to  attempt  to 
stabilize  tortoise  population  levels. 

All  Formal  Coundl  meetings  are  open 
to  the  public  with  time  allocated  for 
public  comments,  sudi  time  made 
available  by  the  Council  Chairman 
during  presentations  of  various  agenda 
items. 

Written  comments  may  he  filed  in 
advance  of  the  meeting  with  the 
California  Desert  District  Advisory 
Council  Chairman,  c/o  Bureau  of  Land 
Management  Public  Affairs  Office,  1695 
Spruce  Street  Riverside,  CA  92S07. 
Written  comments  are  also  accepted  at 
the  time  of  the  meeting  and.  if  copies  are 
provided  to  the  recorder,  will  be 
incorporated  in  the  minutes. 

For  Further  Information  and  Meeting 
Confirmation:  Contact  the  Bureau  of 
Land  Management  California  Desert 
Dishict  Public  Affairs  Office,  1695 
Spruce  Street  Riverside,  CA  92507  (714) 
351-6383. 

May  18. 1989. 
Gerald  E.  Wilier, 
District  Manager 
[FR  Doc.  89-12417  Filed  5-23-69;  8.45  am) 

BIIXtNG  COOE  4310-40-M 


(NV-010-413(M»] 

Intent  To  Prepare  a  Report  on  ttie 
Effects  From  Ck>ld  Mining  on  ttie  Elko 
Resource  Area 

agency:  Bureau  of  Land  Management; 

Interior. 

action:  Notice  of  Intent  to  Prepare  a 

Report  on  the  Effects  from  Gold  Mining 


on  the  Elko  Resource  Area,  Elko  District 
Bureau  of  Land  Management 

summary:  The  Bureau  of  Land 
Management  will  be  directing  the 
preparation  of  a  report  on  the  effects, 
especially  cumulative  effects,  from  gold 
mining  activity  within  the  Elko  Resource 
Area.  The  report  will  also  project  future 
impacts.  The  document  is  designed  to 
supplement  the  data  and  analysis 
presented  in  the  existmg  Elko  Resource 
Management  Plan.  The  report,  to  be 
prepared  by  a  third  party  contractor, 
will  cover  areas  in  Elko,  Eureka  and 
Lander  counties.  The  Bureau  invites 
written  comments  on  the  issues  to  be 
analyzed  in  the  report  A  scoping 
meeting  is  also  being  held. 

DATES  Written  comments  on  the  report 
will  be  accepted  until  June  28, 1989.  A 
public  scoping  open  house  will  he  held 
June  14, 1989  from  7  p.m.  to  9  p.m.  at  the 
Bureau  of  Land  Management  Elko 
Disbict  Office,  3900  E.  Idaho,  Elko,  NV 
89801  to  identify  interested  parties, 
issues,  concerns  and  to  encourage  public 
participation.  Additional  meetings  may 
be  held  as  appropriate. 

ADDRESS:  Comments  may  be  sent  to  the 
District  Manager.  Bureau  of  Land 
Management  P.O.  Box  831,  Elko,  NV 
89801,  ATTN:  Mining  Coordinator. 

FOR  FURTHER  INFORtdATKNI  CONTACT: 

For  additional  information,  write  to  the 
above  address  or  call  Nick  Rieger  at 
(702)  738-4071. 

SUPPLEMENTARY  INFORMATION:  In  1985. 
the  Resource  Management  Plan  for  the 
Elko  Resource  Area  estimated  surface 
disturbance  from  loca table  mineral 
exploration  and  production  to  be  800 
acres  per  year  from  1981  to  1985.  At  that 
time  it  was  thought  that  the  average  was 
high  due  to  unusually  frequent  new  mine 
openings  and  that  the  expected  annual 
average  disturbance  would  likely  be  200 
acres  per  year  over  the  long  term. 
However,  since  1985  there  has  been 
continued  expansion  from  mine 
development  and  its  associated  surface 
disturbance.  The  largest  portion  of  this 
surface  disturbance  is  attributed  to  gold 
mining  activities. 

The  Bureau  of  Land  Management  and 
the  mining  industry  recognize  the  need 
for  developing  and  maintaining  an 
accurate  report  of  mining  activities 
within  the  Resource  Area.  This  Report 
would  supplement  the  data  contained  in 
other  planning  docuir.cn  Is  and 
environmental  analyses  prepared  frr  the 
Resource  Area.  This  document  is  net 
intended  to  change  any  decisions  in  the 
Elko  Resource  Management  Plan. 
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Date:  May  17, 1960. 
RodMy  Huito. 
District  Manager. 

(FR  Doc  a»-12387  Filed  5-23-89: 6:45  am] 
■lUINQ  COM  4S10-HC-II 


INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carrier  AppNcationt  to 
ConooNdaf,  Mery  or  Acquire 
Control;  Southoaetem  Trattwaya,  Inc. 

The  following  Applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties,  or  acquire  control  of  motor 
carriers  pursuant  to  49  U.S.C.  11343  or 
11344.  Also,  applications  directly  related 
to  these  motor  finance  applications 
(such  as  conversions,  gateway 
eliminations,  and  secujities  issuances) 
may  be  involved. 

Tlte  applications  are  governed  by  49 
CFR  1182.1. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1182.2.  If  the  protest  includes  a 
request  for  oral  hearing,  the  request 
shall  meet  the  requirements  of  49  CFR 
1182.3  and  shall  include  the  required 
certification.  Failure  seasonable  to 
oppose  will  be  construed  as  a  waiver  of 
opposition  and  participation  in  the 
proceeding. 

In  the  absense  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (imless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice. 

Applicant(8)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shrM  stand  denied. 

Findings 

The  findings  for  these  applications  are 
set  forth  at  49  CFR  1182.6  MC-F-19393, 
filed  April  13. 1989.  Southeastern 
Trailways,  Inc.  (Transferee)  (1810  West 
16th  Street  Indianapolis.  IN  46206)— 
Merger— De  Luxe  Trailways,  Inc. 
(Transferor)  (901 N.  Halsted,  Chicago,  IL 
60616).  Applicants'  Representatives: 
Fritz  R.  Kahn  and  Mark ).  Andrews, 
Suite  700, 901  ISth  Street  NW.. 
Washington.  DC  20005-2301. 


Transferee  (MC-54591)  and 
Transferor  (MC-4ie38),  both  of  which 
are  passenger  motor  carrier,  seek 
authority  for  merger  of  the  latter  into  the 
former.  The  common  control 
relationships  of  the  predecessors  of 
Transferror  and  Transferee  were 
described  and  approved  in  Victory 
Coach  Lines,  Inc. — Pur. — Indiana  Motor 
Bus  Co.,  45  M.C.C.  575  (1947). 
Transferee,  Transferor,  and  their 
predecessors  long  have  been  commonly 
controlled  by  ED.  Kramer  of 
Indianapolis,  IN,  and  other  persons. 
Certain  members  of  the  Kramer  family 
also  control  Peoria-Rockford  Bus 
Company  (MC-121231).  The  Kramers  are 
noncarrier  individuals. 

Transferee  and  Transferor  principally 
hold  common  carrier  authority  to 
transport  passengers,  over  regular- 
routes,  between  points  in  five 
Midwestern  States  and  Kentucky  and 
Tennessee.  Their  routes  extend 
generally  between  Chicago,  IL, 
Indianapolis,  IN,  Louisville,  KY, 
Knoxville.  TN,  Cincinnati,  OH.  and 
Detroit,  ML  in  the  case  of  Transferee, 
and  between  Chicago,  IL,  and  St.  Louis, 
MO,  in  the  case  of  Transferor. 

In  addition.  Transferor  has  been 
issued  intrastate  motor  carrier 
authorities  in  Illinois.  Under  the 
provisions  of  49  U.S.C.  11341  (2), 
Transferor's  intrastate  operating  rights 
would  be  affected  by  approval  of  the 
merger  transaction  in  the  same  manner 
as  the  interstate  operating  rights.  See 
No.  MC-C-30122.  Thurston  Motor  Lines, 
Inc..  Brown  Transport  Co.,  Inc.,  and 
Brown  Transport  Truckload,  Inc. — 
Petition  for  a  Declaratory  Order — 
Transfer  of  Intrastate  Rights  Under  49 
U.S.C.  11343(a)  »(e)  (not  printed), 
served  January  13. 1989. 

Decided  May  17. 1988. 

By  the  Commission,  Motor  Carrier  Board. 
Members  Gagnon,  Taylor  and  Johnson. 
Member  Johnson  not  participating. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  89-12440  Filed  5-23-69:  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Availability  of  Propoaod  Guidelines  for 
th«  Cleanup  of  Clandostin*  Drug 
Lat>oratorles 

AOCNCV:  Drug  Enforcement 

Administration. 

ACTION:  Notice  of  availability  of 

proposed  guidelines  for  the  cleanup  of 

clandestine  drug  laboratories. 


r.  On  November  18. 1988. 
Congress  enacted  the  Anti-Drug  Abuse 
Act  of  1988.  Pub.  L  100-69a  Section  2405 
of  this  act  mandated  the  Drug 
Enforcement  Administration  (DEA)  and 
the  U.S.  Environmental  Protection 
Agency  (USEPA)  to  form  a  joint  Federal 
Task  Force  to  formulate,  establish,  and 
implement  a  program  for  the  cleanup 
and  disposal  of  hazardous  waste 
produced  by  illegal  drug  laboratories. 
The  law  also  required  the  Task  Force  to 
develop  and  disseminate  guidelines  to 
law  enforcement  agencies  that  have 
responsibility  for  the  enforcement  of 
drug  laws.  After  the  final  guidelines  are 
published  and  disseminated,  the 
Attorney  General  shall  make  grants  to. 
and  enter  into  contracts  with,  state  and 
local  governments,  who  agree  to  comply 
with  the  guidelines,  for  demonstration 
projects  to  clean  up  and  safely  dispose 
of  substances  associated  with  illegal 
drug  laboratories  which  may  present  a 
danger  to  pubUc  health  and  the 
envirorunent.  The  proposed  guidelines 
are  now  available  for  review  by  state 
and  local  agencies  and  any  other 
interested  parties.  A  90-day  period  has 
been  established  to  allow  for  comments, 
prior  to  developing  and  publishing  the 
final  guidelines. 

date:  Comments  must  be  submitted  by 
August  22, 1989. 

ADDRESS:  Requests  for  copies  of  the 
proposed  guidelines  and  comments 
should  be  addressed  to:  Sidney  A. 
Hayakawa,  Drug  Enforcement 
Administration.  Office  of  Forensic 
Sciences,  Hazardous  Waste  Disposal 
Unit,  Washington,  DC  20537.  Attn: 
AFSH. 

FOR  FURTHER  INFORMATION: 

Contact  Sidney  A.  Hayakawa  or  James 
T.  Hannon,  Drug  Enforcement 
Administration,  Office  of  Forensic 
Sciences,  Hazardous  Waste  Disposal 
Unit  (AFSH),  Washington.  DC  20537. 
Attn:  AFSH. 

SUPPLEMENTARY  INFORMATION:  Domestic 
clandestine  drug  laboratories  are  a 
growing  problem  and  are  similar  to 
uncontrolled  waste  sites  or  chemical 
emergency  situations.  The  laboratories 
range  from  crude  makeshift  operations 
to  highly  sophisticated  and  technically 
advanced  enterprises.  The  number  of 
clandestine  drug  laboratory  seizures  is 
increasing.  In  1981,  the  DEA  seized  184 
clandestine  drug  laboratories.  In 
contrast,  810  laboratories  were  seized  in 
ig8& 

A  clandestine  laboratory  investigation 
is  unique  and  presents  many  safety  and 
health  hazards.  The  indiscriminate 
disposal  of  hazardous  waste  by  the 
outlaw  laboratory  operator  to  avoid 


detection  may  lead  to  contamination  of 
surrounding  water  sources,  soil,  and  air 
as  well  as  the  building  and  its  fixtures. 

Many  different  toxic  chemicals  are 
used  in  illegal  drug  manufacturing.  As  a 
result,  the  type  and  scope  of  chemical 
hazards  that  law  enforcement  officials, 
local  populations  and  the  environment 
may  be  exposed  to  are  extremely 
diverse.  Cleanup  actions  at  these 
laboratory  sites,  including  the 
immediate  or  planned  removal  of  bulk 
chemicals  and  contaminated  materials, 
are  necessary  to  prevent  harm  to  the 
public  health  and  welfare  and  the 
environment  These  complex  issues, 
along  with  growing  public 
environmental  awareness  and 
regulations  promulgated  by  the  U.S. 
Environmental  Protection  Agency 
(USEPA)  and  Occupational  Safety  and 
Health  Administration  (OSHA).  require 
specialized  training  and  medical 
programs  for,  and  use  of  protective  raid 
garments  by  law  enforcement  personnel 
kivolved  in  clandestine  drug  laboratory 
seizures.  The  overall  program 
implementation  requires  cooperation 
between  law  enforcement  and  health/ 
environmental  entities  to  protect  public 
health  and  the  environment 

CurrenUy,  there  are  no  Federal 
guidance  documents  that  address  the 
unique  problems  associated  with 
clandestine  drug  laboratories.  These 
proposed  guideUnes  have  integrated  the 
experience  of  DEA  field  Special  Agents 
and  Forensic  Chemists  and  USEPA 
Emergency  Response  Technicians, 
various  guidance  documents  developed 
by  USEPA  for  cleaning  up  hazardous 
waste  sites  and  health  and  safety 
programs  established  by  DEA.  USEPA 
and  OSHA. 

The  guidelines  suggest  that  state  and 
local  law  enforcement  and 
environmental  and  health  agencies 
implement  a  comprehensive  approach  to 
clandestine  laboratory  cleanup.  The 
guidelines  also  outline  measures  which 
can  be  taken  to  reduce  the  hazards 
associated  with  clandestine  drug 
laboratories  and  provides  information 
on  relevant  and  applicable  hazardous 
waste  statutes  and  regulations,  such  as 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  which  may  apply 
to  clean  up  activities  at  clandestine  drug 
laboratories. 

The  guidelines  contain  information  on: 
Chemicals  commonly  found  at  drug 
laboratory  sites.  DEA  clandestine 
laboratory  safety  certification  programs 
and  personnel  medical  requirements  for 
participation  in  the  clandestine  drug 
laboratory  program.  Sample  forms  such 
as  contamination  reports  and  uniform 
hazardous  waste  manifests  for 
transporting  hazardous  waste,  and 


additional  information  that  may  be  used 
to  develop  state  or  local  clandestine 
drug  laboratory  cleanup  programs,  are 
included. 

The  comment  period  will  enable  state 
and  local  governments  an  opportimity  to 
review  and  comment  on  the  proposed 
guidelines,  which  will  assist  the  Task 
Force  in  developing  final  guidelines. 

Dated:  May  18, 1989. 

John  C  Lawm. 

Administrator,  Drug  Enforcement 

Administration. 

[FR  Doc  80-12388  Filed  5-23-89;  8:45  am] 
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John  G.  Cocil,  MJ).,  Pahnimp,  NV; 
Revocation  of  Registration 

On  March  3. 1989.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  John  G.  Cecil,  M.D..  of 
Pahnmip,  Nevada,  proposing  to  revoke 
his  DEA  Certificate  of  Registration. 
AC0253613.  and  to  deny  any  pending 
applications  for  the  renewal  of  such 
registration  pursuant  to  21  U.S.C  823 
aiid  824.  The  Order  to  Show  Cause  was 
sent  to  two  addresses,  one  in  Nevada 
and  one  in  Arizona,  both  by  registered 
mail.  The  return  receipts  showed  that 
the  Order  sent  to  the  Nevada  address 
was  received  on  March  14, 1987  and 
signed  for  by  "Chris  Cecil."  The  Order 
sent  to  the  Arizona  address  was 
received  on  March  9, 1987  and  signed  for 
by  "C.  Cecil.  The  Order  to  Show  Cause 
allows  the  registrant  30  days  to  respond. 
It  has  now  been  more  than  30  days  fix)m 
receipt  of  the  Order  to  Show  Cause  and 
the  registrant  has  failed  to  respond.  The 
Administrator,  therefore,  condudes  that 
the  registrant  has  waived  his 
opportunity  for  a  hearing  and  enters  this 
final  order  pursuant  to  21  CFR  1301.54(d) 
and  1301.54(e). 

The  Administrator  finds  that  DEA 
investigators  served  an  administrative 
inspection  warrant  on  Dr.  Cecil  at  his 
office  in  Pahrump,  Nevada  on  November 
13, 1980.  Dr.  Cecil's  inventory  of 
Schedule  II  controlled  substances  was 
audited  together  writh  his  purchasing 
and  dispensing  records.  During  the 
inspection.  Dr.  Cecil  admitted  that  he 
had  never  conducted  an  inventory  of  his 
Schedule  II  controlled  substances.  This 
is  a  violation  of  21  U.S.C.  827  and  21 
CFR  1304.21.  He  also  admitted  to 
maintaining  a  drug  dependent  patient  on 
Percodan  while  not  licensed  or 
registered  to  operate  a  drug 
detoxification  or  maintenance  program. 
The  audit  revealed  significant  shortages 
for  the  Schedule  II  controlled  substances 
Percodan  and  Tuinal.  In  addition.  Dr. 


BEST  COPY  AVAILABLE 


Cecil  could  not  account  for  over  26,000 
dosage  units  of  phentermine,  a  Schedule 
IV  stimulant. 

In  January  1988,  Dr.  Cecil  was  again 
investigated  when  state  agents  received 
a  suspicious  prescription  complaint  from 
a  Las  Vegas  pharmacy.  Interviews  of  Dr. 
Cecil's  patients  in  January  1988  revealed 
that  for  many  years  Dr.  Cecil  issued 
prescriptions  in  fictitious  names  and 
was  maintaining  at  least  one  drug 
dependent  patient  on  Dilaudid. 
Interviews  with  pharmacists  also 
revealed  that  Dr.  Cecil  had  written 
prescriptions  in  patient  names  and  then 
filled  the  prescription  himself. 

On  May  16, 1988,  Dr.  Cecil  voluntarily 
surrendered  his  license  to  practice 
medicine  in  the  State  of  Nevada,  thus 
terminating  his  authority  to  handle 
controlled  substances  under  the  laws  of 
that  state.  The  Administrator  has 
consistently  held  that  a  physician  may 
not  be  registered  by  the  DEA  if  he  is  not 
authorized  to  handle  controlled 
substances  by  the  state  in  which  he 
practices.  Wingfield  Drugs,  Inc.,  Docket 
No.  87-13,  52  FR  27070  (1987);  Robert  F. 
Witek.  D.D.S.,  Docket  No.  87-54,  52  FR 
47770  (1987):  and  Bobby  Watts.  M.D.. 
Docket  No.  87-71,  53  FR  11919  (1988). 

Accordingly,  pursuant  to  the  authority 
vested  in  the  Attorney  General  and 
redelegated  to  the  Administrator  of  the 
Drug  &iforcement  Administration  at  21 
CFR  0.100,  the  Administrator  concludes 
that  Dr.  Cecil's  DEA  Certificate  of 
Registration  should  be  revoked  and  any 
pending  applications  should  be  denied. 
It  is  therefore  ordered  that  Certificate  of 
Registration.  AC0253613.  previously 
issued  to  Dr.  Cecil,  be,  and  it  hereby  is, 
revoked.  The  Administrator  further 
orders  that  any  pending  applications  for 
renewal  of  that  registration  be,  and  they 
hereby  are,  denied. 
John  C  Lawn, 
Administrator. 

Dated:  May  la  1989. 
(FR  Doc  89-12411  Filed  5-23-89;  8:45  am] 
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DePietro'a  Pharmacy;  Revocation  of 
Registration 

On  March  3, 1989,  the  deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  proposing  to  revoke  DEA 
Certificate  of  Registration  BD1180203, 
issued  to  DePietro's  Pharmacy.  1339 
Main  Street  Peckville,  Pennsylvania. 
The  Order  to  Show  Cause  Alleged  that 
the  pharmacy's  continued  registration 
with  DEA  would  be  inconsistent  witli 
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the  public  interest  as  that  term  is  used  in 
21  U.S.C  823(n  and  824(a)(4). 

A  registered  mail  receipt  indicates 
that  the  Order  to  Show  Cause  was 
received  at  the  pharmacy  on  March  8, 
1989.  More  than  thirty  days  have  passed 
since  the  Order  to  Show  Cause  wss 
received  by  the  pharmacy,  and  no 
response  or  request  for  hearing  has  been 
received  by  DEA.  Therefore,  the 
Administrator  condudes  that  the 
pharmacy  has  waived  its  opportunity  for 
a  hearing  on  the  issues  raised  by  the 
Older  to  Show  Cause,  and  pursuant  to 
21  CFR  1301.54(d)  and  1301  J4(e).  enters 
this  final  order  based  upon  the 
investigative  file. 

The  Administrator  finds  that  Thomas 
J.  DePietro  is  the  owner  and  managing 
pharmacist  at  DelHetro's  Pharmacy.  On 
September  14. 1968,  the  Pennsylvania 
Bureua  of  Professional  and 
Occupational  Affairs  temporarily 
suspcMided  Mr.  DePietro's  license  to 
practice  pharmacy.  His  Ucense  remains 
suspended.  Mr.  DePfetro  was  advised  by 
the  Pennsylvania  Bureau  of  Professional 
and  Occupational  Affairs  that  a  new 
pharmacy  manager  would  have  to  be 
desi^iated  in  order  for  the  pharmacy  to 
retain  its  pharmaof  pomiL  Mr.  DePietro 
has  not  designated  a  new  pharmacy 
manager,  and  the  pharmacy's 
Pennsylvania  pharmacy  permit  is 
invalid.  The  pharmacy  is,  therefore,  not 
authorixed  by  the  State  of  Pennsylvania 
to  purchase,  dispense  or  otherwise 
handle  controlled  substances. 

The  Administrator  of  DBA  has 
consistently  held  that  a  pharmacy  or 
other  DBA  registrant  may  not  maintain  a 
DEA  Certificate  of  Registration  if  they 
are  not  authorized  by  the  state  in  which 
they  are  licated  to  handle  controlled 
substances.  See:  Green'a  Prescription 
Center.  53  PR  15153  (1988);  LaMoine  F. 
Murray,  UPh..  Murray's  Pharmacy, 
Docket  No.  86-51.  52  PR  7672  (1987);  and 
Avner Kauffman,  M.D.,  Docket  No.  85-8, 
50  FR  34208  (1985).  Therefore,  the  DEA 
Certificate  of  Registration  of  DePietro's 
Pharmacy  must  be  revoked. 

The  basis  for  the  suspension  of  Mr. 
DePietro's  license  to  practice  pharmacy 
was  his  arrest  on  lune  6. 1988.  following 
three  undercover  purchases  of 
controlled  substances  &om  the 
pharmacy  without  a  prescription  or 
physician's  authorization.  On  January 
19, 1968.  an  undercover  police  detective 
accompanied  by  a  confidential 
informant  purchased  20  dosage  units  of 
Valium,  a  Schedule  IV  controlled 
substance,  fiom  Thomas  DePietro  at 
DePietro's  Ptiarmacy.  without  a 
prescription  or  physician's 
authorization.  Mr.  DePietro  was  paid  20 
dollars  for  the  Valium.  On  January  29, 
1968.  an  andnoover  police  detective  and 


a  confidential  informant  purchased  20 
tablets  of  Valium  and  20  tablets  of 
Tylenol  with  Codeine  #3.  a  Schedule  in 
controlled  substance,  fiom  Thomas 
DePietro  at  DePietro's  Miarmacy, 
without  a  perscription  or  iriiysidan's 
audioiization.  Mr.  DePiebro  was  paid  67 
dollars  for  the  drugs.  On  April  15, 1988, 
an  undercover  police  detective 
purchased  13  tablets  of  Percocet,  a 
Schedule  n  controlled  substance,  from 
Thomas  DePietro,  at  DePietro's 
Pharmacy  for  40  dollars.  Mr.  DeHetro 
sold  the  Percocet  to  the  undercover 
detective  without  a  prescription  or 
physician's  authorization.  On  April  3. 
1989,  Thomas  DePietro  pled  guilty  to 
illegal  distribution  of  controlled 
substances  in  Pennsylvania  State  Court 

In  view  of  the  pharmacy's  lack  of 
authorization  to  handle  controlled 
substances  in  the  State  of  Pennsylvania, 
and  the  illegal  disp«asing  of  controlled 
substances  by  the  pharmacys  owner  and 
manager  Thomas  DePietro,  the 
Administrator  concludes  that  the  DEA 
Certificate  of  Registration  previously 
issued  to  Respondent  phaimacy  must  be 
revoked. 

Accordingly,  pursuant  to  the  authority 
vested  in  him  by  21  U.S.C.  823  and  824 
and  28  CFR  0.100(b),  the  Administrator 
of  die  Drag  Eitforcement  Administration 
orders  that  DBA  Certificate  of 
Registration  BD1180203,  previously 
issued  to  DePietro's  Ptiarmacy,  be,  and  it 
hereby  is,  revolted.  The  Administrator 
further  cHrden  that  any  pending 
applications  for  renewal  of  that 
registration,  be,  and  they  hereby  are. 
denied.  This  order  is  effective  June  23. 

lofaaCLitvn, 

Adminiatrator. 
Dated:  May  17. 1960. 

[FR  Doc.  89-12385  Filed  S-23-89: 8:45  sm] 
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DEPARTMENT  OF  LABOR 

Penaion  and  Welfare  Banafita 
Admlniatrallon 

(Application  Na  D-7733  et  aL] 

Propoaad  Exemptions;  International 
Chainical  Worfcars 

AOCNCv:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACnOK  Notice  of  Proposed  Exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department] 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 


Security  Act  of  1974  (die  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendency,  within  45  days  from  the  date 
of  publication  of  this  Fedenl  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

AOORESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Regulations  and 
Interpretations,  Room  N-5671,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW^  Washington.  DC  20210. 
Attention:  Application  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs.  U.S. 
Department  of  Labor,  Room  N-5507, 200 
Constitution  Avenue,  NW..  Washington. 
DC202ia 

Nolios  Id  Interested  Psfaons 

Notice  of  die  proposed  exemptions 
«vill  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  die  Department  within 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Ref^ster  and  shall  inform 
interested  persons  of  their  ri^t  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFCMMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
406(a)  of  the  Act  and/or  section 
4975(c)(2)  of  die  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975).  Effective  December  31. 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  'Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  pers<ms 


are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

International  Chemical  Workers  Union 
Employees  Retirement  Plan  (the  Plan) 
Located  in  Akron.  Ohio 

(Application  No.  D-7733] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c](2]  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  If  the  exemption  is 
granted  die  restrictions  of  sections 
40e(a),  406  (b](l]  and  (b)(2)  of  die  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  loan  of  $50a000  by  the 
Plan  to  the  International  Chemical 
Workers  Union  (ICWU),  die  Plan 
sponsor,  and  to  the  ICWU  Building 
Corporation  (ICWUBC),  a  non-profit 
corporation  wholly  owned  by  ICWU. 
under  the  terms  and  conditions 
described  in  this  notice  of  proposed 
exemption,  provided  that  such  terms 
and  conditions  are  not  less  favorable  to 
the  Plan  than  those  obtainable  by  the 
Plan  in  an  arm's-length  transaction  with 
an  unrelated  party. 

Summary  of  Facts  and  Representations 

1.  The  ICWU.  the  Plan  sponsor,  is  an 
international  trade  union  with 
headquarters  in  Akron.  Ohio.  ICWUBC 
is  a  non-profit  corporation  organized 
and  wholly  owned  by  the  ICWU  for  the 
purpose  of  owning  and  maintaining  the 
headquarters  building  and  an  adjacent 
shopping  center  (collectively,  the 
Headquarters  Building)  for  die  ICWU. 
The  Plan  covered  141  employees  of  the 
ICWU  as  of  August  12, 1988.  As  of  June 
30, 1988,  the  Plan  had  $7,910,684  in 
assets. 

2.  The  Plan  proposes  to  lend  $500,000 
to  die  ICWU  and  die  ICWUBC.  to  be 
secured  by  a  first  mortgage  (the  Loan) 
on  the  Headquarters  Building.  The  Loan 
will  be  amortized  over  a  period  of  180 
months  in  equal  installments  of  interest 
and  principal  and  will  bear  interest  at  a 
fioating  rate  of  %%  over  the  First 
National  Bank  of  Ohio  prime  rate 
adjusted  monthly.  The  note  for  the  Loan 
will  be  signed  by  both  the  ICWU  and 
the  ICWUBC  and  will  be  duly  recorded 
in  accordance  with  Ohio  law.  An 
existing  first  mortgage  on  the 
Headquartera  Building  held  by  the  Pint 
National  Bank  of  Ohio  with  a  balance 
due  of  $983,729  as  of  February  15. 1988. 


will  be  paid  off  at  the  time  of  the 
proposed  transaction. 

3.  On  May  3, 1989.  T.  Randall  Fairfax, 
Private  Banking  Officer  with  National 
City  Bank,  Akron  (NCB),  of  Akron,  Ohio, 
stated  that  NCB  was  willing  to  make  the 
Loan  on  the  same  terms  and  conditions 
to  the  ICWU.  The  applicant  represents 
that  NCB  is  unrelated  to  and  has  no 
current  or  anticipated  business  with 
ICWU  or  ICWUBC. 

4.  On  June  20, 1988,  John  E.  Eisenman, 
President  of  Industrial  Appraisals,  Inc., 
real  estate  appraisers  of  Pittsburgh, 
Pennsylvania,  stated  that  the  fair  market 
value  of  the  Headquarters  Building  as  of 
diat  date  was  $3,750,000. 

5.  On  February  7, 1989.  Gerrit  C 
Kuechle  (Mr.  Kuechle],  President  of 
National  Associates,  Inc.  (NA), 
actuaries  and  pension  consultants  doing 
business  in  Cleveland,  Ohio,  agreed  to 
serve  as  independent  fiduciary  with 
respect  to  the  proposed  transaction.  NA 
serves  as  independent  Plan  actuary,  but 
has  no  other  relationship  with  the  Plan 
or  any  of  its  principals.  Mr.  Kuechle 
represents  that  he  is  quaUfied  to  serve 
as  independent  fiduciary  as  he  is 
accustomed  to  dealing  with  transactions 
similar  to  the  proposed  transaction,  and 
is  familiar  with  the  requirements  of 
ERISA.  Mr.  Kuechle  states  diat  die 
terms  and  conditions  of  the  Loan  are 
comparable  to  similar  loans  between 
unrelated  parties,  and  that  the  proposed 
transaction  is  in  the  best  interest  and 
protective  of  the  Plan  and  its 
participants  and  beneficiaries,  and  is  in 
keeping  with  the  Plan's  investment 
objectives  and  liquidity  and 
divenification  requirements.  Finally. 
Mr-  Kuechle  states  that  as  independent 
fiduciary  he  will  have  the  authority 
necessary  to  enforce  the  terms  of  die 
proposed  transaction  and  to  take  any 
steps  necessary  to  protect  the  benefits 
of  the  Plan's  participants  and 
beneficiaries. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  under 
section  408(a)  of  the  Act  because:  (a) 
The  Loan  will  be  approved,  monitored 
and  enforced  by  an  independent 
fiduciary;  (b)  the  Loan  will  be  secured 
by  a  first  mortgage  on  the  Headquarters 
Building,  the  fair  market  value  of  which 
represents  more  than  150%  of  the  Loan; 
(c)  the  Loan  will  be  for  an  amount  well 
below  25%  of  the  Plan's  assets;  (d)  the 
Plan's  independent  fiduciary  has 
determined  that  the  Loan  is  prudent  and 
in  the  best  interest  of  the  participants 
and  beneficiaries  of  the  Plan;  and  (e) 
NCB,  an  unrelated  bank,  has  stated  that 
it  would  make  the  Loan  on  the  same 
terms  and  conditions. 


For  Further  Information  Contact 
Joseph  L  Roberts  III  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Service  Employees  Retirement  and 
Pension  Fimd  Local  32E.  APL.<:iO  (the 
Plan)  Located  in  New  York,  New  York 

(Application  No.  D-78491 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
audiority  of  section  406(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a), 
406(b)(1)  and  (b)(2)  of  die  Act  and  die 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  dirough  (E)  of  die 
Code,  shall  not  apply  to  the  proposed 
sale  by  die  Plan  to  die  N.Y.C.  Building 
Maintenance  Institute.  Inc. — Bronx 
Center  (BMI)  of  a  school  building  (the 
Building)  for  $500,000  in  cash,  and  the 
proposed  sale  of  an  adjacent  parking  lot 
(Parking  Lot)  by  die  Vian  to  BMI  for 
$56,685.67  in  cash,  provided  such 
amoimts  are  not  less  than  the  fair 
market  values  of  the  Building  and  the 
Parking  Lot  on  the  date  of  the  sales. 

Summary  of  Facts  and  Representatioos 

1.  The  Plan  is  a  defined  benefit  plan 
which  had  approximately  9.738 
participants  as  of  December  31. 1987. 
The  Man  had  approximately  $48.5 
million  in  assets  as  of  that  date. 

2.  During  1987,  several  discussions 
were  held  between  representatives  of 
various  employers  in  the  building 
service  industry  (the  Association)  and 
the  organization  which  acts  as  collective 
bargaining  agent  for  the  employees  in 
that  industry — Service  Employees 
International  Union  Local  32E,  AFL-CIO 
(the  Union).  These  discussions 
concerned  the  need  for  better  training 
for  employees  of  this  industry  in  the 
New  York  MetropoUtan  Area.  The 
Association  and  the  Union  joinUy 
agreed  to  develop  and  administer  a 
building  maintenance  training  program. 

3.  The  next  step  was  to  acquire 
appropriate  facilities  to  carry  out  the 
training  program.  The  Building,  a  vacant 
school  building  in  the  South  Bronx  area 
of  New  York  became  available  in  1987 
and  was  put  on  public  auction  by  New 
York  City  (the  City).  One  of  die 
conditions  established  by  the  City  was 
that  the  Building  could  only  be  owned 
and  operated  by  an  entity  which  is 
exempt  from  federal  taxation  under 
section  501(c)  of  die  Code.  The 
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Association  and  the  Union  agreed  to 
form  a  not-for-profit  corporation,  BNfl, 
whicli  would  operate  tlie  training 
program.  BMI  was  formed  on  April  12. 
1988. 

4.  Neither  the  Association  nor  the 
Union  had  tafScient  fonds  to  buy  the 
Building,  and  BMi  was  not  formed  as  of 
December  10. 1987.  the  date  of  the 
auction  held  by  the  City.  The  Plan's 
trustees  decided  to  use  Plan  assets  to 
purchase  ^e  Building  with  the  intention 
of  securing  •  profit  for  the  Plan.  Mr.  John 
S.  Johnsen  (Mr.  Johnaen),  a  real  estate 
broker  and  senior  real  estate  appraiser 
for  the  firm  of  Helmsley-Spear,  Ina  in 
the  City,  had  appraised  the  Building  as 
having  a  fair  market  value  of  $4(X),000  as 
of  December  a  1987.  The  Plan  acquired 
the  Building  at  the  December  10. 1987 
auction  for  a  price  of  $227,000.  The 
purchase  thus  gave  the  nan  a  unique 
opportunity  to  make  a  short-term 
investment  for  a  sizable  financial  gain, 
especially  since  there  was  a  prospective 
buyer  for  die  Building  at  the  time  of  the 
Plan's  purchase.* 

5.  On  lone  8, 1988.  the  Plan  also 
purchased  the  Parkmg  Lot  for  $40.00a 
The  Parldng  Lot  consists  of  vacant  land 
adjacent  to  the  Bidlding.  The  Plan  has 
since  spent  approximately  Sll.000  in 
capital  improvements  to  the  Parking  Lot 
In  all.  die  Plan  has  spent  $56,685.87  on 
the  Parking  Lot,  which  includes 
purchase  price,  improvements,  legal 
fees,  and  real  estate  taxes.* 

6.  The  Plan  now  wishes  to  seU  the 
Building  and  die  Parking  Lot  to  BMI.  Mr. 
]ohnsen  has  updated  his  December  8. 
1987  appraisal  of  the  Building,  and  he 
estimates  its  fair  market  value  at 
$500,000  as  of  March  16. 1989.  Since  die 
Plan's  total  costs  for  the  Building  have 
been  approximately  $320,000,  the 
applicants  represent  that  the  sales  price 
to  BMI  tvill  be  the  appraised  value  of 
$500,000.  Mr.  lohnsen  has  appraised  the 
fair  market  value  of  the  Parking  Lot  as 
being  $30,000  as  of  January  31. 1989. 
Thus,  the  sales  price  of  the  Parking  Lot 
to  BMI  Mrill  be  $50,685.87,  which 
represents  the  total  costs  of  the  Parking 
Lot  to  the  Plan.  The  sales  will  be  for 
cash  and  no  commissions  will  be  paid 
with  respect  to  Uie  sales. 

7.  In  summary,  the  applicants 
represent  that  the  proposed  transactions 
will  satisfy  the  criteria  of  section  408(a] 
of  the  Act  because:  (1)  The  sales  will  be 
a  one-time  transaction  for  cash;  (2)  no 
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'  The  Department  it  exprvsiing  no  opinion  ai  to 
whether  the  aoquiiition  of  the  Building  by  the  Plan 
violated  any  proviiion  of  Part  4  of  Title  I  of  the  Act. 

•  The  Department  i«  expressing  no  opinion  as  to 
wheUier  the  acquisition  of  the  Parking  Lot  by  the 
Plan  violalad  any  provision  of  Part  4  of  Title  I  of  the 
Act. 


commissions  will  be  paid  with  respect  to 
the  sales;  and  (3)  the  Plan  will  sell  the 
Building  and  the  Parking  Lot  at  the 
greater  of  their  appraised  value  as 
determined  by  Mr.  Johnsen.  a  qualified 
independent  appraiser,  or  their  actual 
cost  basis. 

For  Further  Infonnation  Contact  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Eubonks  Ik  Eubanks.  D.O..  F.C  Pensk» 
and  Profit  Sharing  Thist  Fund  (the  Plan) 
Located  in  Trantdale,  Oregon 

[Application  Na  D-7897] 

Proposed  Exemptiaii 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  40e(a)  of  the  Act 
and  section  4075(c)(2)  of  the  Code  and  in 
acoHdance  with  the  procedures  set 
forth  hi  ERISA  Procedure  75-1  (40  PR 
18471,  April  28. 1975).  If  the  exemption  is 
granted  the  restrictions  of  section  406(a). 
406  (b)(1)  and  (bK2)  of  die  Act  and  Uie 
sanctions  resulting  from  the  application 
of  section  4975  of  die  Code,  by  reason  of 
section  4975(cHl)  (A)  Uirough  (E)  of  die 
Code,  shall  not  apply  to  a  proposed  cash 
sale  by  the  separate  accounts  (the 
Accounts)  of  Robert  L  Eubonks  and 
llieresa  M.  Eubanks  (the  Eubanks)  in 
the  Plan  of  certain  land  (the  Property)  to 
the  Eubanks'.  parties  in  interest  with 
respect  to  the  Plan,  provided  that  the 
Han  receives  the  greater  of  $37,100  or 
the  fair  market  value  at  the  time  of  the 
sale. 

Summary  of  Facts  and  Representations 

1.  The  Plan,  established  in  1985,  is  a 
profit  sharing  plan  which  consists  of  10 
participants.  As  of  January  31. 1988  total 
plan  assets  were  $12a27&  The  Plan 
provides  for  participant  direction  for  the 
investment  of  separate  account  assets. 
As  of  December  31, 1988,  total  assets  of 
Theresa  M.  Eubanks'  separate  accotmt 
was  $36,552  (Accotmt  1).  As  of  the  same 
date,  total  assets  of  Robert  L  Eubanks' 
separate  account  was  $21,228  (Accotmt 
2).  The  applicant  represents  that  the 
current  trustees  of  the  Plan  are  Robert  L 
Eubanks  and  Theresa  M.  Eubanks.  The 
Employer.  Eubanks  and  Eubanks,  D.O.. 
P.C.  is  a  medical  corporation  delivering 
osteopathic  family  medical  care. 

2.  The  Accoimts  1  and  2  purchased  the 
Property  on  March  6, 1988.  for  $31,000 
cash  from  an  unrelated  party.  The 
Property  is  currently  held  jointly  in 
these  Accounts.  The  property  which 
consists  of  unimproved  vacant  land 
located  in  Gresham.  Oregon  was 
ptirchased  in  order  to  increase  the  return 
of  the  Accounts.  The  apphcant 
maintains  that  there  is  no  outstanding 


debt  on  the  Property.  The  Property  has 
not  been  used  by  any  party  in  interest 
since  its  acquistion  by  the  Accounts. 

3.  The  applicant  proposes  to  sell  the 
Property  to  the  Eubanks*.  An  appraisal 
of  the  Property  was  prepared  by  Hiyllls 
F.  Horsfeldt  LP  A.  (Ms.  Horsfeldt).  a 
real  estate  broker  and  appraiser.  The 
appraisal,  dated  September  14. 1988. 
estimates  the  value  of  the  Property  to  be 
$37,100.  Ms.  Horsfeldt  represents  that 
she  is  independent  of  the  parties 
involved  and  qualified  to  perform  the 
appraisal  In  a  letter  of  March  8, 1989, 
Ms.  Horsfeldt  concludes  that  the 
Eubanks'  ownership  of  property 
adjacent  to  the  Property  does  not  merit 
a  premium  above  ^e  fair  market  value 
in  the  proposed  purchase. 

4.  The  applicant  represents  that  the 
transaction  is  desirable  for  the 
Accounts.  The  sale  will  increase  the 
liquidity  available  to  the  Eubanks'  upon 
retirement  The  transaction  is  protective 
of  the  Accounts  because  the  value  of  the 
Property  was  determined  by  a  qualified 
independent  appraiser.  Furthermore, 
because  the  Property  is  held  only  by  the 
Accounts  the  sale  will  not  affect  other 
participants  of  the  Plan.  The  applicant 
maintains  that  economic  hardship  will 
result  if  the  transacticm  is  denied  %vith 
the  Accounts  foregoing  an  opportunity 
to  participate  in  investment  vehicles 
with  a  higher  return.  The  Accounts 
would  also  continue  to  incur  real  estate 
taxes  in  holding  the  Property.  The 
applicant  maintains  diat  attempts  to  sell 
the  Property  to  independent  third  parties 
yielded  no  comparable  offers. 
Furthermore,  in  a  sale  to  an  unrelated 
third  party,  the  Accoimts  will  be  liable 
for  brokerage  commissions  and  other 
transaction  expenses. 

5.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  because: 

(a)  llie  proposed  sale  will  be  a  one- 
time cash  transaction; 

(b)  The  price  paid  to  the  Accounts  will 
be  the  greater  of  $37,100  or  the  fair 
market  value  at  the  time  of  the  sale  as 
determined  by  an  independent,  qualified 
appraiser; 

(c)  The  Wan  or  the  Accounts  will  pay 
no  expenses  associated  with  the  sale; 

(d)  The  sale  will  allow  the  Accoimts 
to  liquidate  its  assets  and  to  provide 
cash  for  investments  with  a  higher  yield. 

For  Further  Information  Contact- 
Ekaterina  A.  Uzlyan  of  the  Department 
at  (202)  523-8194  (Uiis  is  not  a  toll-fi«e 
number). 


General  Infonnatk» 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibihty  provisions  of  section  404 
of  the  Act  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  Plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administrativdy  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  die  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogatitHi  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  brue  and  complete,  and 
that  each  appUcation  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC  this  19th  day  of 
May,  1989. 
Robert  |.  Doyle, 

Director  of  Regulations  and  Interpretations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  89-12389  Filed  5-23-^  8:46  am] 
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[ProMlilted  TransacUen  Exemption  a»-37; 
Exemption  AppfcaMon  Na  0-7521  et  oLl 

Grant  of  Individual  Exemptions;  Union 
Bank,etaL 

agency:  Pension  and  Welfare  Benefits 
AdministraUon,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department]  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act]  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposfils  to  grtmt  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  refened  interested 
person  to  the  respective  applications  for 
a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  pnbUc  inspection  at 
the  Department  in  Washington.  DC  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
(where  appropriate).  The  applicants 
have  represented  that  they  have 
complied  with  the  requirements  of  the 
notification  to  interested  persons.  No 
public  comments  and  no  requests  for  a 
hearing,  unless  otherwise  stated,  were 
received  by  the  Department 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17. 1978]  ti-ansferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findingi 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975).  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  die 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 


the  participants  and  t>eneficiaries  of  the 
plans. 

Union  Bank  (the  Bank)  Located  in  Los 
Angeles,  California 

[Prohibited  Transaction  Extrnptjon  89-3"; 
Exemption  Appticauon  No.  D-7521J 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to:  (1)  The  proposed  use  of  assets  from 
certain  multi-eII^>ioyer  pension  plans 
(die  Plans),  for  which  the  Bank  serves  as 
a  directed  trustee,  directed  corporate 
trustee,  directed  corporate  co-trustee,  or 
custodian,  for  permanent  mortgage 
loans  to  persons  (the  Borrowers),  who 
will  use  the  loan  proceeds  to  pay  off 
construction  loans  originated  by  the 
Bank;  and  42)  the  execution  and 
consummation  of  tri-party  buy-sell 
agreements  far  such  mortgage  loans  by 
the  Bank  with  the  Borrowers  and  the 
Plans,  and  the  subsequent  assignment  of 
mortgage  notes  by  the  Bank  to  the  Plans 
pursuant  to  such  agreements,  provided 
diat 

A.  Each  permanent  mortgage  loan  is 
ejcpressly  approved  by  a  fiduciary 
independent  of  the  Bank  w^o  has 
authority  to  manage  or  control  those 
Plan  assets  being  invested; 

B.  The  terms  of  each  transaction  are 
no  less  favorable  to  the  Plan  than  the 
terms  generally  available  in  an  arm's- 
length  transaction  between  unrelated 
parties;  and 

C.  No  investment  management  fee. 
advisory  fee,  underwriting  fee,  sales 
commission  or  similar  compensation  is 
paid  to  the  Bank  by  the  Plan  with  regard 
to  such  transaction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
March  15, 1989  at  54  FR  10751. 

Temporary  Nature  of  Exemption:  This 
exempticHi  is  effective  only  for  those 
loans  which  are  originated  within  five 
years  of  the  date  on  which  this 
exemption  is  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  E.F.  Williams  of  the  Department 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 
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KQd-SUta  Machine  Pfbducts.  Inc. 
Defined  Benefit  Plan  (tlia  Plan)  Located 
in  \Mndow.  Maine 

[Proliibited  TranMCtion  Exemption  8»-38; 
Exemption  Application  Na  D-787S] 

Examplioa 

The  restrictions  of  section  406(a).  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
t  auctions  resulting  from  the  application 
of  section  4075  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
sale  by  the  Plan  of  its  interests  in  certain 
real  estate  limited  partnerships  and  real 
estate  investment  trusts  (together,  the 
Interests)  to  Mid-State  Machine 
Products,  Lac.  the  sponsor  of  the  Plan, 
provided  that  the  price  paid  is  the  higher 
of  either  the  Plan's  original  purchase 
price  for  each  of  the  Interests  or  the  fair 
maricet  value  of  the  Interests  on  the  date 
of  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
February  14. 1960  at  54  FR  6784. 

For  Purther  Information  Contact:  Mr. 
EF.  Williams  of  the  Department, 
telephone  (202)  S23-8883.  (This  is  not  a 
toll-free  number.) 

Mocgan  *  Associates.  M  J).'s  P.C 
baployees'  PensioD  Plan  and  Trust  (the 
Plan)  Located  in  Bismarck.  North 
Dakota 

(Prohibited  Transaction  Exemption  8»-39: 
Exemption  Application  No.  0-7719) 

Exemption 

The  restrictions  of  section  40e(a), 
(b)(1)  and  (b)(2]  of  Uie  Act  and  the 
sanctions  resulting  bom  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  tiirough  (E)  of  die 
Code,  shall  not  apply  to  the  proposed 
sale  (the  Sale)  by  the  segregated 
account  (the  Account)  in  the  Plan  of 
Margaret  Morgan,  M.D.  (Margaret 
Morgan)  and  RifTat  Morgan.  M.D. 
(collectively,  the  Applicants),  to  tiie 
Applicants,  individually,  parties  in 
interest  wiUi  respect  to  Uie  Plan,  of 
certain  real  property  located  in 
Winnipeg,  Canada  (the  Property),  for 
cash  in  amount  of  the  greater  of  the 
appraised  fair  marlcet  value  or  the  U.S. 
dollar  equivalent  of  $265,000  (Canadian) 
on  the  date  of  the  Sale;  provded  that  the 
terms  and  conditions  of  the  Sale  are  at 
least  as  favorable  to  the  Plan  as  tiiose 
obtainable  by  the  Plan  in  an  arm's- 
length  transaction  between  unrelated 
parties. 

For  a  more  complete  statement  of 
facts  and  representations  supporting  the 
Department's  decsion  to  grant  this 


exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  April 
4, 1988  at  54  FR  13583. 

For  Further  Information  Contact:  Mrs. 
B.S.  Scott  of  the  Department,  telephone 
(202)  523-8194.  (This  is  not  a  toll-free 
number.) 

Mnderiiter  Profit  Shailng  Plan  and  Trust 
(the  Plan)  Located  in  Tulsa,  Oklahoma 

[Prohibited  Transaction  Exemption  89-40; 
Exemption  Application  No.  D-7743] 

ExemptioD 

The  restrictions  of  sections  406(a)  and 
40e(b)  (1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  of  a 
parcel  of  unimproved  real  property  (the 
Property)  fit>m  the  Plan  to  Hinderliter 
Industries,  Inc.  (the  Employer),  a  party 
in  interest  with  respect  to  the  Plan, 
provided  the  Plan  receives  no  less  than 
fair  market  value  for  the  Property  at  the 
time  of  sale  and  provided  further  that 
the  Plan  experiences  no  loss  as  a  result 
of  the  previous  acquisition  and  holding 
of  the  Property. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
February  24, 1989,  at  54  FR  8023. 

For  Further  Information  Contact  Paul 
Kelty  of  the  Department,  telephone  (202) 
523-8883.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  frt}m  certain  other 
provisions  of  the  Act  and/or  the  code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section  401 
(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficianes: 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 


of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC.  this  19th  day  of 
May.  1988. 
Robert ).  Doyle. 

Director  of  Regulations  and  Interpretations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  89-12390  Filed  5-23-89:  8:45  am] 
WLUNO  COOC  4S10-2*.* 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Arts  In  Education  Advisory  Panel; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Ihib. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Arts  in 
Education  Advisory  Panel  (Overview 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  June  12, 1989,  from 
8:30  a.m.-5:30  p.m.  and  on  June  13, 1989, 
bom  8:30  a.m.-3:00  p.m.  in  Room  730  at 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topic  for  discussion  will  be  guidelines 
and  policy  issues. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506.  202/682-5532. 
TTY-202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne, M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5433. 
Yvonne  M.  Saliine. 

Director,  Council  and  Panel  Operations 
National  Endowment  for  the  Arts. 

May  17, 1989. 

[FR  Doc.  89-12383  Field  5-23-89;  8:45\im] 

BHJJNa  CODE  7S37-0I-H 


Inter-Arts  Advieoi-y  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Inter-Arts 
Advisory  Panel  (Artists'  Projects:  New 
Forms  Section)  to  the  National  Council 
on  the  Arts  which  was  to  have  been 
held  on  May  30-June  3, 1989,  from  9:30 
a.m.-9:00  pjn.  and  June  4, 1989,  from  9:30 
a.m.-5:00  pjn.  in  Rooms  714  and  716  at 
tlM  Nancy  Hanlu  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506  has  been 
changed. 

The  meeting  dates  and  times  have 
been  changed  to  May  30, 1989,  from  9:30 
ajn.-8:00  p.m.;  May  31, 1989.  from  9:30 
a.m.-5:00  pjn.;  June  1-2, 1988.  from  9-.30 
a jn.-7:00  p.m.;  and  June  3. 1980,  from 
lOcOO  a.m.-5:00  pjn. 

The  portion  of  the  meeting  which  was 
to  be  open  to  the  public  on  June  4. 1969. 
frtim  9:30  a.m.-noon  for  a  poKcy  and 
guidelines  discussion  has  been  changed. 
The  open  portion  of  this  meeting  will  be 
held  on  Jime  3, 1989,  from  1:00  pjn.-5:00 
pjn. 

The  remaining  sessions  of  this 
meeting  on  May  30. 1989,  &>om  9:30  a  jn.- 
8:00  pjn.;  May  31. 1989.  bom  9:30  a  jn.- 
S.'OO  p.m.;  Jane  1-2. 1989.  bom  9:30  a.m.- 
7:00  pjn.;  and  June  3. 1989.  from  lOKX) 
ajn.-l:00  pjn.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confldence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  and  (g)(b)  of 
section  552b  of  Tide  5.  United  States 
Code. 

If  you  need  special  accoounodations 
due  to  a  disability,  please  contact  the 
Office  for  ^>ecial  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/e82-«4g6.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  references  to 
this  meeting  can  he  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
OC  20506,  or  call  202/682-5433. 


May  17, 1989. 

Yvonne  M.  Sabine, 

Director.  Council  and  Panei  Operations 
National  Endowment  for  the  Arts. 

[VR  Doc.  8»-12382  Filed  5-23-89;  8:45  am] 

BtLUNG  COOC  7537-«1-N 

Visual  Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Advisory  Panel  (Worics  on  Paper 
Fellowships  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
12-15, 1980,  from  9«0  a.m.-8KX)  p.m.  and 
June  16, 1989,  from  9:00  a.m.-5«)  p.m.  in 
Room  716  of  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  apphcations  for 
frnancial  assistance  under  tlie  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1956,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  tlie  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  lltle  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  bom  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington, 
DC  20506,  or  call  (202)  682-5433. 
May  17. 1989. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  89-12384  Filed  5-23-89;  8:46  am) 

BiLUNQ  COOC  7SI7..«1-a 

NATIONAL  SCIENCE  FOUNDATION 

Young  Scholars  Prelects  for  High 
AbiNty  and  High  Potential  Secondary 
School  Students;  GuMeUnes  for 
Proposal  Submission  and  Notice  ot 
Submission  Deadline 

Introduction 

The  Research  Career  Development 
Division  of  the  Directorate  for  Science 
and  Engineering  Education  (SEE) 
manages  and  coordinates  a  variety  of 
programmatic  efforts  that  aid  young  men 
and  women  in  their  development  toward 
productive  research  and  teacliing 


careers  in  science,  mathematics  and 
engineering.  Each  effort,  in  its  ov^-n  way. 
focuses  on  a  period  in  the  lives  of  such 
students  during  which  important  career 
options  must  be  analyzed  and  critical 
choices  made.  The  designation  of  a  field 
of  specialization,  selection  of  a  graduate 
school,  and  choice  of  first  employing 
oi^ganizaUon  are  decisions  made  during 
periods  targeted  by  current  Ehvision 
activities — periods  when  a  modest 
amount  of  individual  support  can 
stimulate  the  development  of  careers 
that  will  strengthen  the  academic  base 
and  economic  competitiveness  of  the 
United  Stales. 

One  of  the  first  decisions  for  young 
men  and  women  is  the  choice  of  a 
career.  For  many  the  commitment  to  a 
career  in  science,  mathematics,  or 
engineering  begins  to  develop  during 
their  secondary  school  years.  In  order  to 
assist  students  in  reaching  an  informed 
decision  about  a  potential  career  in 
science,  the  National  Science 
Foundation  initiated  in  Fiscal  Year  1988 
the  NSF  Young  Scholars  Program,  which 
offers  two-year  continuing  awards,  with 
a  second  year  of  support  contingent  on 
NSF  review  of  project  activities  and  the 
availability  of  funds.  To  date  the 
Foundation  has  supported  137  projects 
which  will  provide  enricimient 
experiences  in  science,  mathematics  and 
engineering  for  more  than  4,700  high 
ability  or  high  potential  secondary 
school  students  during  the  summer  1989. 

The  underrepresentation  of  women, 
minorities  and  the  disabled  at  the 
advanced  levels  of  science,  mathematics 
and  engineering  deprives  the  Nation  of 
much  potential  talent.  Consequently  the 
Foundation  strongly  encourages  tlie  full 
participation  of  members  from  these 
groups  as  proposers,  staff  and 
participants. 

Purpose/Scope 

The  goals  of  the  Young  Scholars 
Program  are  to: 

•  Increase  participant  knowledge  of 
and  exposure  to  science,  mathematics 
and/or  engineering  as  careers  in  order 
to  facilitate  tlieir  making  realistic 
decisions  based  on  the  full  range  of 
career  options  available; 

•  Stimulate  participant  interest  in 
science  disciplines  as  possible  career 
choices; 

•  Increase  student  awareness  of  the 
academic  preparation  necessary  for 
such  careers; 

•  Acquaint  students  with  the 
envirorunent  and  resources  of 
universities,  colleges  and  research 
orgcnizations; 
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•  Contribute  to  students'  confidence 
in  their  ability  to  make  career  decisions. 

These  experiences  with  the  scientific 
enterprise  should  develop  student 
awareness  of  the  work  of  scientists 
throu^  a  varieW  of  activities  including: 

•  Intellectually  challenging 
experiences  which  are  not  a  part  of  the 
school  curriculum. 

•  Experiences  in  laboratories  and 
classrooms  that  broaden  understanding 
of  the  subject  matter  through  first-hand 
experience  in  the  research  process, 

•  Personal  interaction  with 
researchers  by  woricing  side-by-side 
with  them. 

•  Career  guidance  by  scientists  and 
educational  counseling  personnel, 

•  Discussion  of  the  philosophy  and 
ethics  of  the  science  discipline  of  the 
project 

Eligibility 

There  are  three  categories  of 
eligibility  for  the  Young  Scholars 
program:  submitting  organization, 
activities  and  discipline  focus.  Proposals 
must  meet  the  requirements  in  all  three 
categories  as  outlined  below  to  be 
eligible  for  consideration  for  funding. 

Submitting  Oiganixation 

Proposals  may  be  submitted  by 
colleges  or  universities,  their 
associations  or  consortiums,  scientific  or 
professional  societies  whose  members 
are  primarily  university  faculty  or 
researchers,  and  for-profit  industries  or 
other  organizations  which  are  engaged 
in  significant  advanced  research  efforts 
and  have  experience  in  interacting  with 
pre-college  students.  Academic 
institutions  are  encouraged  to  combine 
efforts  with  industries  with  appropriate 
research  facilities. 

Secondary  schools  and  school 
districts  and  other  organizations  with 
programs  focused  on  secondary 
education  are  not  eligible  to  apply  as 
submitting  organizations. 

Of  course,  any  organization  is 
welcome  to  collaborate  in  a  project 
proposal  developed  and  submitted  by  an 
eligible  institution. 

Activities 

Required  and  eligible  activities  are 
discussed  under  Project  DesigiL  Young 
Scholars  project  activities  are  not 
Intended  to  duplicate  or  replace  the 
secondary  school  curriculum  or  offer 
tutorial  or  remedial  services.  Thus  the 
project  should  not  provide  course  work 
primvily  designed  to  improve 
performance  in  regular  school  courses. 
Nor  should  the  goal  of  activities  be  to 
prepare  students  for  standardized  tests 
for  college  admissions  or  advanced 
placement  courses,  or  to  duplicate 


regular  college  courses.  Further, 
secondary  sdiool  or  college  credit  for 
the  successful  completion  of  project 
activities  is  neither  required  nor 
encouraged.  Exceptions  may  be  made 
when  the  institution  or  schools  involved 
require  that  credit  be  given.  However, 
grant  funds  cannot  be  used  to  pay  per 
credit  fees. 

Discipline  Focus 

Grants  for  Research  and  Education  in 
Science  and  Engineering  [GRESE]  (NSF 
83-57,  rev.  3/89,  p.  1)  specifies  the  fields 
of  science  and  engineering  which  are 
eligible  for  support.  Consistent  with 
these  guidelines,  the  Young  Scholars 
program  will  not  support  activities 
focused  on  clinical  or  health  science 
disciplines. 

Any  questions  regarding  a  proposed 
project's  eligibility  under  these 
categories  should  be  referred  to  the 
program  staff.  Proposers  may  be  asked 
to  submit  additional  information 
regarding  organizational  or  project 
characteristics.  In  some  cases  it  may  be 
necessary  for  NSF  staff  to  review  a 
formal  proposal  before  a  final  and  fair 
determination  of  eligibility  can  be  made. 

Project  Design 

Except  where  otherwise  indicated,  the 
Foundation  intends  to  allow  project 
directors  maximum  flexibility  in 
designing  their  projects  to  address 
specific  discipline  areas  and  participant 
age  groups.  Tlie  Young  Scholars  program 
actively  seeks  innovative  approaches  to 
cost-effective  enrichment  activities  for 
young  students.  These  include  off- 
campus  sites  where  scientific  inquiry  is 
especially  intense,  unusual  designs  for 
instruction  and  demonstration,  and 
creative  techniques  for  academic-year 
follow-up. 

Particular  attention  should  be  paid  to 
the  following  areas  in  the  proposal: 

Environment 

The  project  should  create  a  learning 
environment  which  challenges  the 
students'  intellectual  abilities  and 
encourages  the  development  of  the 
requisite  skills  for  the  use  of  these 
abilities.  The  environment  also  should 
foster  close  interaction  among  the 
participants,  and  between  the 
participants  and  science,  mathematics, 
and  engineering  practitioners,  including 
the  project  director  and  senior  staff. 
These  group  activities  should  prevent 
isolation  and  promote  group  identity 
and  support  and  facilitate  student 
involvement  in  project  activities.  The 
opportimities  for  interaction  should  be 
both  formal  and  informal  and  the 
identification  of  mentors  is  strongly 
encouraged. 


Activities 

Proposers  should  keep  in  mind  that 
students  learn  science  best  by  practicing 
science;  that  is,  by  exercising  their 
natural  curiosity  and  participating  in  the 
process  of  scientific  discovery.  Projects 
may  consist  of  any  combination  of 
activities  involving  instruction,  problem 
solving,  research  and  exposure  to  the 
research  environment  and  research 
methods  that  are  appropriate  for  the 
targeted  age  group  and  the  discipline 
focus.  However,  proposers  should  strive 
for  balance  between  lecture,  laboratory 
and  field  experiences.  Activities  should 
be  strongly  participatory,  be 
intellectually  challenging,  and  promote 
positive  interaction  among  students  and 
staff. 

It  also  should  be  noted  that  while 
some  assignments  or  tasks  will  be 
individualized,  a  major  characteristic  of 
Young  Scholars  projects  is  group 
activities  (instructional,  field  work  and 
social  activities)  which  foster  mutual 
support  and  feedback.  The  goal  is  to 
facilitate  peer  support  for  participant 
interest  in  science  and  to  encourage 
networking  among  participants  for 
future  support  and  information 
exchange. 

Required  Activities — ^The  following 
components  must  be  included  in  all 
proposed  projects  and  outlined  in  a 
Schedule  of  Activities: 

Research  Methodology — The  specific 
methods  and  techniques  of  scientific 
research  differ  by  field,  but  the  scientific 
method  serves  as  the  basis  for  the 
discover  of  knowledge  across 
disciplines.  Projects  should  include  a 
general  discussion  of  research 
methodology,  with  specific  attention  to 
the  techniques  and  methods  utilized  in 
the  disciplines  which  serve  as  the  focus 
of  the  project 

Career  Exploration — Since  a  major 
objective  of  this  program  is  to  hei^ten 
student  awareness  of  science, 
mathematics  and  engineering  as 
possible  careers,  each  project  must 
include  career  exploration  activities 
which  offer  information  and  guidance 
regarding  the  opportunities  of  science  as 
a  profession,  particularly  in  the 
discipline  area  of  the  project.  These 
activities  also  should  include  attention 
to  precollege  science  and  mathematics 
teaching  as  a  career  choice.  Specific 
attention  should  be  given  to  the 
secondary  school  and  college  academic 
requirements  for  a  degree  in  the  selected 
discipline. 

The  participation  of  female,  minority 
and  disabled  scientists  in  this  activity  is 
especially  encouraged. 


Hiilosophy  and  Ethics  of  Science — 
The  development  of  a  mature  and 
partidpatiiig  citizen,  scientist  or  not 
requires  an  appreciation  of  the  role  of 
science  in  society.  Therefore,  all  projects 
must  include  some  activity  that  focuses 
on  the  philosophy  of  science  and 
scientific  ethics  specific  to  the  discipline 
focus  of  the  project.  Examples  of 
appropriate  topics  might  be  guidelines 
for  the  collection  and  use  of  scientific 
data,  research  ethics  or  the  need  for  a 
"Hippocratic  oath"  for  scientists. 

Follow-up  activities — ^An  academic- 
year  follow-up  for  summer  programs  to 
sustain  the  intensity  of  the  experience  is 
also  required.  Proposed  activities  should 
reinforce  and  expand  the  knowledge 
and  skills  learned  during  the  summer  by 
helping  students  utilize  these  skills  in 
classroom  activities.  To  this  end.  the 
foUow-up  academic-year  component 
need  not  be  limited  to  summer 
participants,  but  may  also  involve  their 
classmates  and  teadiers.  A  summer 
foUow-up  component  may  be  proposed 
for  academic-year  programs. 

Project  Assessment — Proposers  must 
specify  project  goals  and  objectives, 
planned  outcomes  and  plans  to  measure 
the  success  of  the  project  (This  is  in 
addition  to  participation  in  Young 
SchoUrs  program  data  collection 
activities,  described  below.)  Established 
projects  should  include  a  discussion  of 
previous  project  outcomes.  Current 
Young  Scholars  project  directors 
submitting  new  proposals  should 
summarize  previous  accomplishments. 

Setting 

Residential  or  commuter  projects 
during  the  siunmer  are  recommended  as 
the  principal  mechanism  for  creating  an 
enrichment  experience.  The  stunmer 
components  should  include  a  minimum 
of  two  weeks  of  activity.  Projects 
offering  an  after  school/weekend 
academic-year  program  as  the  principal 
mechanism  are  also  eligible  for  funding. 

Participants 

Junior/Senior  High  Focus — Proposers 
are  expected  to  design  projects  which 
target  subsets  of  students  entering 
grades  8-12,  who  are  US  citizens  or 
permanent  residents.  (Established 
programs  seeking  support  to  augment 
program  activities  or  expand  participant 
groups  are  also  eligible  if  the  majority  of 
current  participants  are  within  this 
grade  range.)  'The  selection  of  a  specific 
age  group,  or  grade  level  should  be 
justified  in  the  proposal. 

Participants  should  be  students  of 
high  abilify  or  high  potential,  with 
interest  in  science,  mathematics  or 
engineering.  The  Foimdation  assumes 
that  students  defined  as  high  ability 


have  demonstrated  this  ability  on  some 
objective  criteria,  and  the  proposer  must 
indicate  these  criteria  (i.e.  grades, 
examination  scores,  honors,  awards  in 
science  competitions,  etc.).  Students  of 
high  potential  are  those  suspected  of 
high  ability,  and  the  proposer  must 
define  the  criteria  to  be  utilized  in 
identifying  these  participants  (i.e. 
interviews,  recommendations, 
extracurricular  activities,  etc.). 

The  number  of  project  participants 
will  depend  on  the  proposed  activities 
and  staff  but  should  allow  for 
substantial  one-on-one  or  small  group 
interaction  among  students  and  between 
students  and  senior  staff. 

Participant  Teniue — Iha  overall 
program  philosophy  is  to  reach  as  many 
students  as  possible.  Each  year  of 
project  activity  is  intended  as  a  separate 
unit  with  new  participants  selected 
each  year.  This  does  not  preclude 
consideration  of  a  proposal  in  which 
some  students  return  for  the  second 
year.  However,  such  a  design  must  be 
justified  in  the  proposal.  In  all  other 
cases  proposers  are  strongly 
discouraged  fiom  accepting  students 
who  have  participated  in  any  YS  project 
the  previous  year. 

Participant  Recruitment  and  Selection 

Proposals  must  specify  how 
participants  will  be  identified,  recruited 
and  selected.  Admission  decisions 
regarding  participants  should  be  made 
on  the  basis  of  materials  submitted  by 
applicants.  This  information  might 
include  (a)  recommendations  &t>m 
current  or  recent  science  or  mathematics 
teachers  and  counselors,  (b)  a  short 
essay  by  the  student  on  why  he  or  she 
would  like  to  participate  or  some  other 
appropriate  topic  and  (c)  selected 
back^und  and  biographical 
information.  Other  selection 
mechanisms  such  as  examinations  and 
interviews  can  also  be  considered. 
Recruitment  procedures  must  include  a 
mechanism  that  allows  individual 
students  to  initiate  the  application 
process.  The  Yoimg  Scholars  program 
offers  assistance  in  the  identification  of 
disabled  students. 

The  Foundation  expects  broad-based 
participation  in  these  projects  regarding 
the  number  of  schools,  geographic  areas 
covered  and  participant  characteristics. 
That  is,  participants  should  be  selected 
bom  a  variety  of  secondary  schools  and 
excessive  representation  from  any  one 
school  is  discouraged.  Regarding 
geographic  distribution,  projects  should 
be  designed,  where  possible,  to  attract 
students  on  a  regional  or  national  basis, 
rather  than  only  locally.  Also  projects 
must  be  open  to  all  eligible  students  in 
the  targeted  geographic  area,  except  for 


those  projects  designed  for  disabled 
students  and  those  proposals  responding 
to  the  Early  Alert  Initiative  (EAI).  In  the 
selection  of  participants,  minorities  and 
females  generally  should  reflect  their 
representation  in  the  designated 
geographic  area. 

In  the  Early  Alert  Initiative  which  is 
described  in  this  announcement 
participant  selection  may  focus 
exclusively  on  women,  minorities  or 
other  groups. 

Participant  Costs 

Lack  of  personal  or  family  financial 
resources  should  not  be  a  barrier  to 
participation  by  any  eligible  student 
Therefore  proposers  may  request  NSF 
funding  for  all  or  a  portion  of  student 
expenses,  including  room  and  board  for 
residential  projects,  travel  and  a  small 
stipend  for  students  whose  participation 
will  preclude  needed  employment 
income.  Stipends  for  participants  must 
be  justified  in  terms  of  their  use  in 
attracting  the  target  population.  Further, 
the  age  of  participants  in  terms  of 
earning  potential  should  be  taken  into 
consideration  in  requesting  stipends. 
Stipends  should  not  exceed  $100/week 
per  student  for  high  school  students. 
Stipends  for  younger  students  should  be 
less.  Stipend  amounts  can  be 
supplemented  by  other  funding  sources. 

Proposers  can  require  payment  for 
room  and  board  from  participants  whom 
they  determine  are  able  to  assume 
responsibility  for  these  expenses.  The 
narrative  should  detail  per  student  costs 
for  room  and  board  if  applicable,  travel 
and  any  stipends  proposed,  as  well  as 
the  percentage  of  any  or  all  of  these 
costs  NSF  is  being  asked  to  assiune. 
Proposers  who  plan  to  charge  room  and 
board  fees  that  will  vary  among  NSF- 
supported  participants  should  outline 
how  applicant  financial  need  will  be 
determined.  Ability  to  pay  may  be 
assessed  on  an  individual  or  group 
basis.  Proposals  must  include  a  plan  for 
providing  financial  assistance  to  eligible 
students,  if  needed. 

Staff 

Project  staffing  requirements  will 
depend  on  the  design  of  the  project  and 
participant  needs.  Senior  staff,  defined 
as  those  who  will  have  primary 
responsibility  for  the  selection  of 
participants,  the  supervision  of 
intellectual  activity  and  the 
demonstration  of  research  techniques 
and  field  instruction,  should  be 
academic  faculty  or  active  rear  arch 
scientists,  mathematicians  and 
engineers  in  industry.  Staffing  levels 
should  be  adequate  to  allow  for 
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tubstantfre  one-on-one  interaction 
between  perticipaati  end  senior  staff. 

TIm  Prefect  DIrectar  (Prindpel 
Investisator).  who  omat  be  a  mamber  of 
the  senior  staff.  wOl  serve  as  the 
inteUectual  leadar  of  the  profect  and  as 
the  administrative  contact  with  NSF. 
The  proposal  aanative  anist  indode  a 
briefstatsmsnt  of  die  rots  and 
responsibilities  of  tha  Projact  Director 
and  his/har  tiaM  ooamidMOt  to  the 
project  Except  in  unusual  cases,  the 
program  discourages  the  designation  of 
mora  than  one  co-PD. 

We  ancowage  the  participation  as 
support  staff  upreoouege  science  and 
mathematics  teachers,  counselors, 
undeigraduate  and  oraduate  students, 
and  in  praiects  involving  middle  school 
students,  high  school  students. 
Proposen  are  encouraged  to  solicit 
volunteen  and  to  utilize  part-time  as 
well  as  full-time  staff  In  order  to  reduce 
costs,  sidn  in  teaddng  and  the  abiU^to 
interact  with  young  students  should  be  a 
prerequisite  for  the  selection  of  all  staff, 
lie  participation  of  women,  minority 
and  disabled  scientists  Is  strongly 
encouraged. 
Sit9(»)  (RmouroM  aad  Equipment) 

Since  a  aaior  obiecttae  of  this 
piogram  Is  to  aoqaaiaA  stadcnta  with  die 
environment  end  raeonioes  of 
uirivecsittea.  ooUegae  aad  raeeanh 
oiga^tioiis.  profeols  should  be 
located  at  facilities  where  higher 
educatioii  or  advanced  research  takes 
place. 
Batablished  ProgmmM 

The  Foundation  is  aware  that  a 
number  of  activities  similar  to  Young 
Scholan  Projects,  sometimes  known  at 
Secondary  School  Student  Science 
Trainia«  Projects  (SST).  have  been 
offered  at  various  campuses  in  recent 
years,  and  have  reached  hmding 
stability.  The  Foundstioo  strongly 
encourages  the  continuation  of  such 
programs,  and  will  not  normally  award 
support  fbr  such  projects  where  NSF 
support  would  serve  mainly  to  replace 
established  funding.  The  Foundation, 
however,  does  invite  proposals  from 
institutions  that  organized  such 
activities  in  the  summer  of  IMB  or 
regularly  In  the  last  few  yean,  where 
NSF  support  would  serve  to  strengthen 
such  projects  by  funding  new  key 
components,  or  expand  such  projects  by 
broadening  participation  from 
previously  undeiiepieeented  groups. 

Established  projects  for  which 
supplementary  support  is  proposed  most 
in  dieir  entirety  be  eUgJble  for  Yoong 
Scholar  support  and  dras  Bsust  inchide 
aU  dm  req^ed  Young  Sdiolar 
components,  aad  nmst  be  described 


fully  in  the  proposal  Proposals  from 
these  proiecis  also  most  indude  a 
statement  describing  dw  use  of  NSF 
funding,  with  sttentioa  to  how  diese 
funds  will  enhanoe  the  project 

Budget 

Proposen  nay  leqoaet  boas  the 
Foundation  apfuapriate  direct  indirect 
and  participant  costs.  Separate  budgets 
must  be  prepared  for  year  one  and  year 
two  of  prajed  activities,  akng  widi  a 
cumdatiTa  badgst  Nomally  awards 
will  be  funded  initially  for  the  fint  year 
only,  widi  sappoit  for  the  second  year 
ooirttaigBnt  on  die  arailability  of  funds 
and  after  review  of  the  activities  of  the 

first  year. 
NSF  has  specific  prorisiaBS  regarding 

allowable  costs  for  salaries  and  wages. 
indirBd  ooats.  fringe  benefits,  equipsaent 
purchases,  participant  snpport  costs, 
tuition  remissioa.  ooneultant  services 
and  saboontracts.  la  general  the  Young 
Scholan  Rropam  is  sobject  to  these 
provisioM  as  stated  in  dw  GRBSE 
referenced  bdow  and  propeeen  must 
follow  diese  pravistans  in  preparing  the 
budget  for  a  Yoaag  Scholan  project 
General  NSF  provisioaa  of  spedal 
relevance  to  this  program  a»  well  as 
additional  program  specific  regulations 
are  summarized  below: 

•  Our  previous  experiaaces  hidicate 
tiiat  die  average  pn^ed  coat  to  NSF  per 
student  per  week  Is  less  tlma  tSOO  fbr 
resideatial  projects.  Connater  projects 
are  considmUy  less.  Higher  costs  anist 
be  fully  testified  in  die  oroposaL 

•  The  Foundation  will  consider 
reqoests  for  extra  compwisation  for 
faculty  (ovarkMd).  Such  requests  should 
be  dsiaxiy  outhaed  in  the  budget 
justificatioa  section  and  will  be 
reviewed  on  an  individual  basis  widi 
attention  to  the  nature  of  the  projed  es 
well  as  institutional  and  current  NSF 

policies. 

•  Support  will  not  be  provided  for 

general  pnrpoae  office  equipment  such 
as  typewriten  or  furnitore,  nor  im 
permanent  sdentific  equipment 
Petmanent  equipment  is  defined  as  any 
item  with  a  unit  cod  of  $S00  or  mora  and 
an  expected  service  life  of  two  or  more 
yeers.  Where  such  eqaipment  is  deemed 
necessary,  proposals  should  consider 
borrowing  or  renting.  Rental  costs  are 
allowable  aider  diis  program.  However, 
when  rental  cods  exceed  die  purchase 
price  of  an  item,  purchasing  the  item  will 
be  considered. 

•  Indired  costs  will  not  be  paid  on 

participant  costs. 

•  Fdids  shoidd  be  indoded  for  the 
project  director  (one  person  only)  to 
attend  the  annnal  two-day  projed 
diradon  meeting  in  dM  Spring  in 
Washiiqitan  DC  ftopoeen  shoaU  ttse 


their  instittttional  guidelines  regarding 
per  diem  aUowances. 

•  Support  may  not  be  requested  for 
social  activities,  attendance  at  any 
confnence  except  the  project  diiedora 
meeting,  or  for  teacher  training 
components. 

•  Proposen  are  advised  to  determine 
whether  insurance  coverage  normally 
available  to  students  and  faculty  on 
campus  applies  to  participants  in  these, 
projects.  The  budget  may  request  funds 
to  purchase  health  and  acddent 
insurance  for  partidpants  not  covered 
by  the  usual  student  health  plans. 
Insurance  costs  should  be  specifically 
justified,  and  will  be  reviewed  on  a 
case-by-case  basis. 

•  The  Young  Scholan  Program 
requires  a  reasonable  de^ee  of  cost- 
sharing  in  all  proposals.  Arrangements 
for  cost-sharing  diould  be  dearly 
detailed  in  die  proposal's  budget 
justification  section,  and  wiD  be  taken 
into  consideration  in  decisions  on  the 
extent  of  NSF  support  Fees  assessed  of 
partidpants  are  not  considered  cost- 
sharing. 

Preposd  Preparation  and  Submisrion 

Reference  Documents 

A  formal  proposal  should  be  prepared 
following  die  guidelines  contained  in  die 
NSF  document  "Grants  fbr  Research  and 
Education  in  Sdence  and  Engineering" 
[GRESE]  NSF  83-S7.  rev.  3/89  and  die 
instructions  contained  in  this 
solidtation.  Additional  information  may 
be  obtained  fiom  die  NSF  "Grants 
Policy  Manual.  Revised.  NSF  77-4r'. 

Pmpoeal  Submissioa  Forme 

There  are  several  NSF  and  Young 
Scholan  program  forms  which  are 
necessary  as  part  of  the  submission  of  a 
proposal  to  this  program.  These  include 
a  "Young  Scholars  Program  Data  Sheet' 
(Appendix  B)  which  w^  be  used  in  the 
assignment  of  proposals  to  appropriate 
review  panels.  All  forms  and  a  cheddist 
for  proposal  preparation  can  be  found  in 
the  appendices  to  this  solidtation. 
Please  check  that  all  forms  are  filled  out 
completdy  and  signed,  where 
necessary.  Forms  may  be  photocopied. 

Narrative  Content  and  Format 

The  nairative  is  limited  to  30  double- 
spaced  pages  (15  single-spaced  pages), 
lliere  is  no  limited  on  die  length  of  the 
appendices.  However,  pn^iosera  should 
be  judicious  in  tiiis  regard  as  NSF  leaves 
to  individual  reviewer  discretion  what 
part  of  die  appendices,  if  any,  should  be 
read.  The  nairative  should  discuss  each 
of  the  following  areas  (in  the  order 
given)  in  siffident  detail  to  allow  the 


proposal  to  be  evaluated  in  accordance 
with  the  goals  of  this  program: 

•  Project  Goals  and  Objectives 

•  Disciplinary  Focus 

•  Project  Design  (must  indude  a 
Schedule  of  Activities) 

— Disciplinary  Focused  Activities 
— Activities  Focused  on  Research 

Methodology 
— Career  Exploration  Activities 
— Philosophy  and  Ethics  of  Science 

Activities 
— Project  Assessment 
— Follow-up  Activities 

•  Setting 

•  Selected  Population 

•  Participant  Recruitment  &  Selection 

•  Project  Staff 

•  Project  Site 

(A  checklist  for  proposal  preparation 
specifying  the  order  of  presentation  can 
be  found  in  Appendix  A.  Note  that  the 
budget  and  budget  explanation  are  a 
separate  part  of  the  proposal.) 

The  deadline  for  submission  of 
proposals  for  the  Young  Scholars 
Program  is  August  21, 1989 

Fifteen  (15)  complete  copies  of  the 
formal  proposal;  one  copy  of  the 
required  NSF  form  1225  and  diree  (3) 
additional  sets  of  forms  each  stapled  as 
a  unit  containing  one  Cover  Sheet  one 
Summary  Budget  and  one  Yoiuig 
Scholan  Program  Data  Sheet  should  be 
sent  to  the  address  listed  below: 
Data  Support  Section,  Room  223. 

National  Sdence  Foundation.  1800  G 

Street  NW..  Washington.  DC  20550. 

Evaluatian  and  Selection  cX  Proposals 

General  criteria  used  in  the  evaluation 
of  proposals  are  described  in  the  NSF 
GRESE  referenced  above.  They  are 
performance  competence,  intrinsic 
merit  utility  or  relevance,  and  effect  on 
the  infrastructure  of  science  and 
engineering. 

Within  the  context  of  the  Young 
Scholan  Program  specific  evaluation 
criteria  will  include  the  appropriateness 
and  quality  of  the  following  project 
elements: 

(1)  Overall  project  design  including 
time  frame  for  implementation, 
discipline  focus  and  setting  (commuter/ 
residential;  summer  or  academic  year); 
(2)  reseach,  laboratory,  field  and 
classroom  activities  focused  on  the 
science  discipline  chosen,  including 
hands-on  projects  and  planned 
interaction  between  students  and 
scientists  and  mathematicians;  (3) 
project  staff  qualifications  and  mix;  (4) 
participant  recruitment  and  selection 
procediires  and  demographics;  (5) 
follow-up  activities;  (6)  sdentific  ethics 
and  career  awareness  activities;  (7) 
projed  site  and  resources;  (8)  budget 
induding  total  costs,  proposed  cost 


sharing  and  participant  costs;  and  (9)  for 
established  projects,  the  proposed  use  of 
NSF  funds  to  enhance  the  operation  and 
the  success  of  current  activities. 
Proposals  will  be  reviewed  for 
scientific  and  educational  merit  by 
sdentists,  mathematicians,  engineers, 
science  educatore  including  precollege 
teachera,  and  experts  in  o^er  fields 
represented  by  the  proposals. 

Awards 

The  announcement  of  Young  Scholan 
Program  awards  should  be  made  in 
February  1990.  Notification  of  awards  is 
made  in  writing  by  the  Foundation.  As 
soon  as  possible  tiiereafter  the 
Foundation  will  pubtish  and  distribute  a 
project  directory  as  a  reference  guide  for 
potential  applicants. 

Awards  will  normally  provide  for  one 
year  of  support  with  a  second  year  of 
support  contingent  upon  acceptable 
progress  in  implementing  program 
objectives  and  the  availability  of 
funding. 

Participants  admitted  and 
successfully  completing  these  projects 
will  be  identified  in  NSF  records  as 
National  Science  Foundation  Young 
Scholan.  Project  Directon  may  use  this 
terminology  in  the  tide  of  their  proposed 
project  and  in  any  presentations  made 
in  closing  ceremonies  and  any  reference 
to  the  participants  thereafter.  The  terms 
"Science",  "Mathematics"  and 
"Engineering"  may  be  inserted  as 
appropriate. 

Program  Assessment  Activities 

The  Foundation  has  established  a 
plan  to  facilitate  early  and  regular 
assessment  of  program  impact.  This 
includes  data  collection  instruments  for 
administration  to  project  applicants, 
participants,  and  staff.  As  a  part  of 
these  activities  NSF  will  provide  copies 
of  these  instruments  and  guidance  on 
their  administration  at  the  time  of  the 
award.  The  cooperation  of  project 
directon  will  be  an  important  factor  in 
assuring  the  success  of  this  effort. 

Grant  Administration 

NSF  grants  are  administered  in  accord 
with  the  terms  and  conditions  of  NSF 
GC-1  (10-88),  Grant  General  Conditions, 
or  FDI*  n.  Federal  Demonstration  Project 
General  Terms  and  Conditions  (10/88), 
copies  of  which  may  be  requested  from 
the  NSF  Forms  and  Publication  Unit. 

The  Young  Scholars  Program  Early 
Alert  Initiative,  FY  1990 

The  Young  Scholars  Program  is 
establishing  in  FY  1990  an  Early  Alert 
Initiative  (EAI)  component.  While  there 
is  a  continuing  need  for  scientists, 
mathematicians  and  engineen  at  all 


levels,  there  has  developed  a  persistent 
shortfall  in  the  number  of  college 
graduates  earning  degrees  in  these 
fields.  Part  of  the  problem  is  the 
decreasing  number  of  students  selecting 
careen  in  these  disciplines.  In  fact, 
there  are  indications  that  many  students 
eliminate  career  in  science, 
mathematics,  and  engineering  as  viable 
choices  prior  to  high  school. 

To  increase  the  supply  of  scientists, 
more  attention  needs  to  be  given  to 
students  earlier  than  high  school. 
Activities  should  focus  on  providing 
those  experiences  and  opportunities 
which  introduce  students  to  the 
excitement  and  challenge  of  science 
careen.  Projects  addressing  these  areas 
should  include  sdence  and  mathematics 
course  work  beyond  tiiat  offered  in 
school;  expanded  counseling  regarding 
career  opportunities  in  these  disciplines; 
interaction  with  role  models  in  these 
fields;  activities  which  strengthen  family 
and  peer  support  for  student  interest  in 
these  areas;  and  the  elimination  of 
sodal/cultural  and  financial  barriere. 
Without  these  experiences,  many 
students  will  continue  to  enter  high 
school  lacking  interest  in  sdence 
careen,  or  lacking  key  prerequisites  for 
a  college  sdence  major. 

The  EAI  which  will  foois  on 
mathematics  and  physics,  is  a  response 
to  this  situation.  Mathematics  and 
physics  are  targeted  because  of 
continuing  pereonnel  shortages  in  these 
fields.  The  goal  of  EAI  is  to  support 
projects  whidi  offer  activities  to  develop 
or  sustain  the  interest  of  adolescent 
students  in  careen  in  these  two 
disciplines. 

This  initiative  diffen  fit>m  the  regular 
Young  Scholan  competition  in  several 
ways: 

Eligible  Students — ^Unlike  the  regular 
Young  Scholars  program,  projects  are 
restricted  to  students  entering  grades  7. 
8  and/or  9,  and  may  be  designed 
exclusively  for  ethnic  minorities  and/or 
women.  Other  groups  such  as  the 
disabled,  the  economically 
disadvantaged,  or  rural  residents,  also 
could  be  the  focus  of  recruitment  efforts. 

Consistent  with  the  overall  Young 
Scholars  Program,  the  EAI  is  focused  on 
students  of  high  ability  or  high  potential. 
However,  considering  the  young  age  of 
the  target  pool,  and  the  focus  on 
students  who  may  have  had  limited 
exposure  to  mathematics  and  science, 
such  high  ability  or  high  potential  in 
these  areas  may  not  necessarily  have 
been  demonstrated  in  the  dassroom. 
Therefore  academic  performance  should 
not  be  the  sole  selection  criteria.  A 
combination  of  alternative  mechanisms 
should  be  utilized  to  identify  student 
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afadUty  or  potentiaL  FrapoMn  should 
clearly  outUoe  their  strategies  for 
selectii^  student  partidpants  on  these 
factors. 

DiadpiJae  fbca»— ftoposals  must 
focus  on  ■wthwnatics  or  physics.  In 
Older  to  allow  students  to  explore  their 
interests  in  more  then  ooe  discipline 
within  the  tai^eted  fields,  we  encourage 
proposals  which  incUide  attention  to 
both  matheniatics  and  physics  and  their 
applications. 

AcUvittn 

Instiuctional  Activities— The  EAI  is 
not  intended  for  students  who  perform 
below  grade  levd  in  non-science  and 
non-mathematics  sdiool  courses. 
However,  when  limited  course  worii  in 
mathematics  and/or  science  is  a 
characteristic  of  the  group  as  a  whole, 
the  teachlag  of  additional  basic  sdence 
and  math  concepts  may  be  necessary. 
Advanced  course  woik  may  be 
proposed,  where  appropriate  for  the 
selected  population. 

Research  Methodology— EAI 
activities  must  enable  students  to 
experience  the  excitement  of  "doing 
science"  in  the  dlsdpbnets]  diosen,  as 
emphasized  in  die  tegular  Young 
Scholars  competitian.  However,  it 
shotdd  be  noted  that  because  of  the 
limited  science  background  of  the 
students  to  be  invohred  in  this  initiative, 
individual  research  projects  may  be 
inappropriate. 

Career  Exploration— TTie  EAI  places  a 
stronger  emphasis  dian  the  regular 
Young  Scholars  competition  on  career 
exploration.  Thus  activities  should 
include  interaction  with  scientists  in  a 
variety  of  potential  work  settings. 
Discussions  of  hi^ier  education  options 
and  costs,  with  particular  attention  to 
options  for  financial  assistance,  are 
requited.  Integrated  throughout  planned 
activities  should  be  given  attention  to 
cultural/social  barriers  to  students  entry 
into  science  and  mathematics  careers. 
Mentoring— A  variety  of  small  group 
activities,  which  facilitate  interaction 
between  scientists  and  students  are 
required  and  should  be  an  integral  part 
of  summer  and  academic  year  activities. 
Individual  mentors  including 
ondergraduate  and  graduate  students 
are  encouraged.  Where  appropriate, 
activities  should  include  interaction 
with  scientists  in  the  work  place,  if 
these  differ  from  the  major  site  of 
project  activities. 

Co$ta — ^There  should  be  no  charge  to 
the  student  for  participation  in  theae 
activities,  and  minimum  stipends  for 
students  may  be  requested  when  they 
can  be  justified  as  a  replacement  for 
employment  income.  Proposers  may 
include  the  costs  of  materials  and 


supplies  for  students  use  in  foUowup 
activities  including  science  experiment 
kits,  calculators,  sctenoe  magazine 
subscriptioos.  etc 

Project  Length— PropoBoe  may 
request  support  for  two  12-month  cycles 
for  two  separate  groups  of  students,  or 
one  24HB0Bth  cycle  for  a  single  group  of 
students.  Because  of  the  age  of  these 
students,  local  commuter  projects  are 
encouraged.  Substantive  activities 
during  the  school  year  will  be  important 
to  maintain  the  interest  of  studei^  who 
attend  schools  with  a  limited  focus  on 
mathematics  and  sdence. 

Except  as  explained  above,  proposals 
submitted  under  EAI  should  follow 
guidelines  for  the  regular  Young 
Scholars  Program. 

Note:  Proposals  must  indode  aU  required 
fotna  wtidi  era  avaUeliU  in  tlM  printad 
program  aiiiMHiiii— ill  Copies  of  tiw 

Brogram  oan  be  le  tussled  from  the  address 
sted  below:  Young  Sdwlv  ProgFam. 
Directorate  for  Sdence  and  Engineering 
Education,  NSF,  Room  630,  Wasliington,  DC 
2055a  20a-357-753& 

Program  IXrector,  Young  Scholars. 

May  17.  uaa 
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NUCLEAR  REQULATORY 
COMMISSION 
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Hndkig  of  no  Slyiiflcant  ImpMt  and 
Oppof^jnRy  for  a  HMrtntR  AfiMndmant 
of  SpooW  NucflMT  MMarial; 
CombuMon  En^^fMorlng  Homotito,  MO 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Coounission)  is 
considering  the  amendment  of  ^>edal. 
Nuclear  Material  License  No.  SNM-33  . 
for  Combustion  Engineering  (CE)  located 
in  Hematite.  Missouri. 

Summary  of  the  Environmental 
Assessment 

Identification  of  the  Proposed  Action: 
The  proposed  action  is  an  amendment  to 
License  No.  SNM-33  to  authorize  CE  to 
operate  new  pellet  production  lines. 
Currently,  the  Hematite  plant  receives 
UFs  and  converts  it  to  UOi  powder. 
Most  of  the  UOi  powder  is  then  shipped 
to  the  CE  Windsor  plant  where  it  is 
fabricated  into  pellets.  CE  plans  to 
relocate  all  pelletizing  operations  to  the 
Hematite  plant.  The  proposed  action 
includes  the  installation  of  two  new 
pellet  lines  and  startup  testing  with 
depleted  uranium.  After  the  startup 
testing  is  complete,  CE  plans  to 
introduce  enriched  uranium  into  the 
pellet  lines.  The  environmental 


assessment  indodes  the  evaluation  of 
impacts  from  operations  with  enriched 
uranium.  1^  existing  pellet  line  at 
Hematite  will  be  maintained  for  special 
pellet  runs. 

The  Need  For  Ttie  Proposed  Action: 
As  part  of  a  plan  for  its  nuclear  fuel 
fabrication  program.  CE  plans  to 
conduct  all  uranium  pellet  production  at 
its  Hematite  plant.  In  order  to 
accomplish  this  relocation,  CE  plans  to 
install  new  pellet  production  lines  at  the 
Hematite  plant. 

Environmental  Impacts  of  the 
Proposed  Action:  The  land  intended  for 
the  new  buildings  is  already  committed 
for  industrial  use.  The  new  buildings 
replace  buildings  that  were  demolished. 
Thus,  there  will  be  no  si^ificant  impact 
as  a  result  of  the  construction  of  the  new 
buildings. 

Addition  of  the  new  lines  will  not 
require  any  changes  to  the  treatment 
methods  for  the  liquid  effluent  streams. 
There  will  be  a  potential  increase  in  the 
volume  of  liquid  efOuenL  The  volume  of 
laundry  water  will  increase  in 
proportion  to  the  number  of  new 
production  personnel  for  the  pellet  lines. 
The  laundry  water  is  filtered,  held  in  a 
storage  taidc  axui  sampled  prior  to 
release.  The  amount  of  liquid  going  to 
the  sanitary  water  system  will  also 
increase  in  proportion  to  the  number  of 
new  personnel.  Trace  amounts  of 
radioactivity  enter  the  system  from 
sinks  and  showers.  The  control  limits  for 
the  liquid  effluent  radioactivity  remain 
the  same.  The  volume  increase  by 
approximately  20  percent  The  impact 
from  liquid  discluvges  is  expected  to  be 
minimaL 

The  main  source  of  solid  waste  is 
from  the  solidification  of  liquid  waste 
end  product  from  the  recovery/recycle 
processes  and  mop  water.  These  liquid 
wastes  are  heated  and  concentrated:  the 
concentrate  is  solidified  and  put  into 
dnuns  for  transport  to  a  commercial 
licensed  disposal  facility.  The  increase 
in  solid  waste  is  expected  to  be  small 
and  to  cause  an  insignificant  impact. 

Air  effluents  from  the  existing  oxide 
building  and  the  recycle/recovery 
building  are  not  expected  to  increase. 
Effluent  from  the  current  pellet  building 
will  decrease  as  the  pellet  production  is 
moved  to  the  new  building.  Effluents 
from  the  Windsor  plant  are  also 
expected  to  decrease  as  the  pellet 
production  activities  are  relocated  to  the 
Hematite  fadlity. 

Exhausts  from  the  new  pellet  building 
are  Filtered  through  a  double  bank  of 
HEPA  filters.  The  exhaust  air  from  die 
process  areas  is  sampled  continuously 
during  operations.  CE  has  a  current  limit 
on  total  plant  exhaust  of  150  microcuries 


per  calendar  quarter:  this  limit  remains 
unchanged.  CE's  objective  is  to  incFease 
pellet  production  with  no  significant 
increase  in  the  existing  rates  of  effluent 
release.  However,  radioactive  releases 
are  expected  to  increase.  It  it  is 
conservatively  assumed  that  the  release 
doubles,  the  critical  organ  dose  to  die 
nearest  resident  would  only  be  0.15 
mrem/yr  to  die  hmg.  An  infant  at  the 
nearest  residence  would  receive  only 
0.27  mrem/yr  to  the  lung.  This  is  weU 
below  the  25  mrem  permitted  by  10  CFR 
Part  20,  S  20.105(c),  which  incorporates 
the  provisions  of  EPA's  standards  in  40 
CFR  Part  190. 

Conclusion:  Although  there  will  be  an 
increase  in  efQuent.  the  staff  concludes 
that  there  will  be  no  significant  impacts 
associated  with  die  operation  of  the  new 
pellet  lines. 

Alternatives  to  the  Proposed  Action: 
Alternatives  to  the  proposed  action 
indude  complete  denial  of  CE's 
amendment  application.  This  action 
would  result  in  operations  remaining 
unchanged.  Another  alternative  would 
be  approval  of  only  one  new  pellet  line. 
Since  impacts  from  the  new  operation 
are  expected  to  be  minor,  neither  of 
these  alternatives  offers  any  real 
benefit 

Agencies  and  Persons  Consulted:  In 
performing  this  assessment  staff 
utilized  the  environmental  report  dated 
March  29, 1989,  and  amendment 
applications  dated  March  22,  and  May  1. 
1989. 

Finding  of  No  Significant  Impact  The 
Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  amendment  of  Spedal  Nuclear 
Material  License  No.  SNM-33.  On  die 
basis  of  this  assessment,  the 
Commission  has  concluded  that 
environmental  impacts  that  would  be 
created  by  the  proposed  licensing  action 
would  not  be  significant  and  do  not 
warrant  the  preparation  of  an 
Environmental  Impact  Statement. 
Accordingly,  it  has  been  determined  that 
a  Finding  of  No  Significant  Impact  is 
appropriate. 

The  Environmental  Assessment  and 
the  above  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the 
Commission's  Public  Document  Room  at 
the  Gelman  Building,  2120  L  Street  NW., 
Washington,  DC.  Copies  of  the 
Environmental  Assessment  may  be 
obtained  by  calling  (301)  492-3358  or  by 
writing  to  the  Fuel  Cycle  Safety  Branch. 
Division  of  Industrial  and  Medical 
Nuclear  Safety,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 


Opportunity  for  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this 
amendment  may  file  a  request  for  a 
hearing.  Any  request  for  hearing  must  be 
filed  with  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
within  30  days  of  the  publication  of  this 
notice  in  the  Federal  Register,  and  must 
comply  with  the  procedures  set  forth  in 
the  Commission's  regulation,  10  CFR 
Part  2  Subpart  L,  "InJfonnal  Hearing 
Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings." 
Subpart  L  of  10  CFR  Part  2.  which 
became  effective  March  30, 1989,  was 
published  in  the  Federal  Register  on 
February  28, 1989. 

Dated  at  Rod(ville,  Maryland,  this  17th  day 
of  May,  1988. 

For  the  Nudear  Regulatory  Commission. 
Leland  C  Rouse, 

Chief,  Fuel  Cycle  Safety  Branch,  Division  of 
Industrial  and  Medical  Naciear  Safety, 
NMS& 
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Advisory  Committee  on  fleactor 
Safogtiwds,  SuboonmiNlM  on  AC/OC 
Powor  SyatMiw  ncRability;  MccttoQ 

The  ACRS  Subcommittee  on  AC/DC 
Power  Systems  Reliability  «vill  hold  a 
meeting  on  June  7. 1989,  Room  P-110, 
7920  Norfolk  Avenue,  Betiiesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subjed  meeting 
shall  be  as  follows: 

Wednesday,  fane  7, 198»—8:30  ajn. 
until  the  conclusion  of  business. 

The  Subcommittee  will  review  the 
proposed  resolution  of  Generic  Issue 
123,  "Electrical  Power  Reliability." 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present  may  exchange  preliminary 
views  regarding  matters  to  be 


considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  wrill  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRG  StafC 
its  consultants,  and  other  interested 
persons  regarding  this  review 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member.  Mr. 
Medhat  £1-Zeftawy  (telephone  391/492- 
9901)  between  7:30  a.m.  and  4:15  p.m. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc  which  may 
have  occurred. 

Date:  May  16, 1989. 
Raymond  F.  Fraley, 

Executive  Director. 

(FR  Doc.  89-12367  Filed  5-23-80: 8:45  am] 
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Advisory  Committee  on  Reactor 
Safeguards;  Mooting  of  tho 
Subcommitteo  on  Human  Factors 

The  ACRS  Subcommittee  on  Human 
Factors  will  hold  a  meeting  on  June  7, 
1989.  Room  P-lOa  7920  Norfolk  Avenue. 
Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  June  7, 1989— 1:00  p.m. 
until  the  conclusion  of  bus  in  ess. 

The  Subcommittee  will  discuss  the 
Commission  Policy  Statement  on 
Education  and  Experience  for  Senior 
Operators  and  Control  Room 
Super\isors  at  nuclear  power  plants. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  pennitted 
only  during  those  por-ioni  of  the 
meeting  when  a  transcript  is  being  kept 
and  questions  may  be  aiked  oaly  by 
members  of  the  Subcornir.ittee.  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present  may  exchange  preliminary 
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views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
its  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  kiformation  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  congizant  ACRS  staff  member,  Mr. 
Herman  Alderman  (telephone  301/492- 
7750)  between  7:30  a  jn.  and  4:15  p.m. 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  or  any 
changes  in  schedule,  etc,  which  may 
have  occurred. 

Dated  May  16, 1968. 
Raymood  F.  FVaky, 
Executive  Director. 

[PR  Doc  8e-12366  Filed  S-2»-6e:  8:45  am] 
I  cooi  Tsso-evii 


(DodwINa  80-321) 

Oeorple  Power  Co.,  1 1;  WWhdrawel 
of  Applcstlon  for  Amendnient  to 
FocMly  OperattnQ  Uconoo 

The  United  State*  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Georgia  Power 
Company,  Oglethorpe  Power 
Corporation,  Municipal  Electric 
Authority  of  Georgia,  and  City  of 
Dalton,  Georgia  (the  licensee)  to 
withdraw  a  portion  of  its  August  1, 1985, 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  DPR-57 
for  the  Edwin  I.  Hatch  Nuclear  Plant. 
Unit  1,  located  in  Appling  County. 
Georgia. 

The  proposed  amendment  would  have 
revised  the  Technical  Specifications 
related  to  the  testing  intervals  for 
components  and  continued  operation 
with  inoperable  components. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
Federal  Register  on  August  26, 1985  (50 
FR  34560).  However,  by  letter  dated  May 
15, 1989,  the  licensee  withdrew  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  appHcation  for 
amendment  dated  August  1, 1985,  and 
the  licensee's  letter  dated  May  15, 1989, 
which  withdrew  the  application  for 
hcense  amendment.  The  above 
documents  are  available  for  public 


inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street,  NW., 
Washington,  DC,  and  the  Appling 
County  Public  Library.  301  City  Hall 
Drive,  Baxley,  Georgia  31513. 

Dated  at  Roclcville.  Maryland  this  18th  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 
Lawnnce  P.  Cracker. 
Project  Manager,  Project  Directorate  11-3, 
Division  of  Reactor  Projects— I/II,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  8»-12437  Filed  »-23-66: 6:45  am] 
MUINQ  COOf  TSS0-01-II 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Rslsass  Ma  34-26833;  File  Ma  8W-NA80- 
••-23] 

SeH-Regulatory  Organizations;  FHIng 
and  Immediate  Effeetlveneetf  of 
Propoeed  Rule  Cttange  by  National 
Aeeodation  of  Securitlee  Deelere,  Inc. 
Relating  to  NASD  Code  of  Arbitration 
Procedure. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78a(b](l),  ("Act")  notice  is  hereby 
given  that  on  May  15, 1989  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  L II.  and  in  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
■NASD  has  designated  this  proposal  as 
one  constituting  a  stated  policy, 
practice,  or  interpretation  under  section 
19(b)(3](A)(i)  of  the  Act,  which  renders 
the  proposed  rule  change  effective  upon 
the  Commission's  receipt  of  this  filing. 
The  Conunission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propoaed  Rule  diange 

The  proposed  change  to  Part  I,  Section 
1  of  the  NASD  Code  of  Arbitration 
Procedure  corrects  the  reference  therein 
from  Article  IV,  Section  2{b)  of  the 
NASD  By-Laws  to  properly  refer  to  the 
currenUy  applicable  provision  of  the 
NASD  By-Laws,  Article  VII,  section 
1(a)(3).  The  proposed  change  to  Part  HI, 
section  12(a)  of  Uie  NASD  Code  of 
Arbitration  Procedure  deletes  a 
reference  to  the  Supreme  Court  decision 
in  Wilko  v.  Swan,  346  U.S.  427  (1953), 
which  was  overruled  on  May  15, 1980. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  siunmaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  change  to  Part  I,  section 
1  of  the  NASD  Code  of  Arbiti-ation 
Procedure  corrects  the  reference  therein 
from  Article  IV,  section  2(b)  of  the 
NASD  By-Laws  to  properly  refer  to  the 
currentiy  applicable  provision  of  the 
NASD  By-Laws,  Article  VII,  section 
1(a)(3). 

The  proposed  change  to  Part  HI. 
section  12(a)  of  the  NASD  Code  of 
Arbitration  Procedure  would  delete  a 
footnote  which  properly  reflected  NASD 
policy  in  light  of  the  applicable  law  as  of 
January  14. 1972.  the  date  of  the 
footnote's  original  filing  with  the 
Commission.  Due  to  recent 
developments  in  the  law  which  have 
encouraged  the  use  of  securities 
industry  arbitration  and  the  decision  on 
May  15, 1989,  of  the  United  States 
Supreme  Court  that  overruled  Wilko  v. 
Swan,  348  U.S.  427  (1953)  [See  Rodriguez 
de  Ouijas  et  al  v.  Shearson/American 

Express,  Inc.  Docket  No.  88-385, 

U.S (1989)],  tiie  NASD  has 

determined  to  delete  the  referenced 
footnote  to  reflect  its  current  policy  and 
to  prevent  unnecessary  resort  to  the 
courts  on  the  part  of  participants  in  the 
arbitration  process.  "The  NASD  believes 
that  the  proposed  rule  change  is 
consistent  with  the  provisions  of  section 
15A(b)(e)  of  the  Securities  Exchange  Act 
of  1934,  which  requires  that  the  rules  of 
the  Association  be  designed  to  promote 
just  and  equitable  principles  of  trade, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  protect  investors  and 
the  public  interest. 

The  proposed  rule  change  was 
originally  filed  as  SR-NASD-89-« 
pursuant  to  section  19(b)(3](A)(i)  and 
was  effective  upon  filing  on  March  14. 
1989.  See,  Sectuities  Exchange  Act 
Release  No.  26851  (March  20  1989);  54 


FR  12518  (Mardi  27, 1980).  In  response 
to  publication  of  the  proposal  the 
Securities  and  Exchange  Commission 
received  a  Petition  requesting 
abrogation.  In  response  to  the  Petition 
and  to  permit  the  Commission  to 
consider  comments  related  to  the  filing 
and  the  NASD's  response  diereto,  the 
NASD  consented  to  the  treatment  of  SR- 
NASD-89-8  as  a  rule  filing  pursuant  to 
Section  19(b)(2)  effective  the  close  of 
business  on  May  12, 1989.  See,  SR- 
NASD-8B-8.  Amendment  Na  1  filed 
May  12, 1989.  However,  given  the  United 
States  Supreme  Court's  decision  issued 
May  15, 1989  overturning  Wilko  v. 
Swan,  346  U.S.  427  (1053),  the  NASD 
believes  that  the  issues  raised  by  the 
Petition  with  respect  to  the  Wilko  case 
have  been  rendered  moot  Therefore,  the 
NASD  is  refiling  the  proposed  rule 
change  pursuant  to  section  19(b)(3](A]. 

B.  Self-Regulatory  Organitatioa's 
Statement  on  Burden  on  Competition 

The  Association  believes  that  diis  rule 
change  does  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  die 
purposes  of  the  Act 

C.  Self-Regttlatory  Otganaation  's 
Statement  on  Comments  on  the 
Proposed  Rule  Chaage  Received  from 
Members,  Participants,  or  Others 

Comments  wera  neither  solicited  nor 
received. 

UL  Date  of  Eff ectiveBess  of  die 
Pnqiosed  Rule  Change  and  Timing  for 
ComBiisrioD  Action 

The  NASD  states  tliat  the  proposed 
rule  change  constitutes  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  die  administration  of  the  NASD  Code 
of  Arbitration  Procedure.  The  NASD 
accordin^y  has  filed  the  proposed  rule 
change  pursuant  to  section  19(b)(3)(A)  of 
the  Act  As  such,  it  has  become  effiective 
upon  filing  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  under  the  Act 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  sudi  action  is 
necessary  or  appropriate  in  the  public 
Interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  SoGdtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  conceniing  the  foregoing. 
Persons  mnlting  written  submissions 
should  file  six  copies  thereof  wnth  die 
Secretaiy,  Securities  and  Exchange 


Commission.  450  Fifth  Stieet  NW., 
Washington.  DC  20549.  Copies  of  Oie 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  Bled 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  14, 1989. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority,  17  CFR  Z00.3O- 
3(a)(12). 
fonatiiao  G.  Katz. 
Secretary. 

Dated  M^r  IS,  Iflse. 
[FR  Doc  88-12418  Filed  5-23-80;  BsK  am] 
BNiJNa  CODE  s»i»et-ti 


(Raleaee  Nbl  34-2883%  Fie  Na  SR-Ptitai- 
••-17J 

Self-Regulatory  Organizations; 
Pttlladelphia  Stock  Ex^ianga,  Inc.; 
FMng  of  Propoaed  Rule  Char^ 
Relating  to  Creasing  Agency  Order* 

Pursuant  to  section  19(b)(1),  15  U.S.C 
78s(b)(l),  of  the  Securities  Exchange  Act 
of  1934  f"Act")  and  Rule  l9b-4 
thereunder,  17  CFR  240.igb  4,  notice  is 
hereby  given  that  on  March  27, 1989,  the 
Philadelphia  Stock  Exdiange,  Inc. 
("Kilx"  or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  a  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regidatory 
organization.  The  Commission  is 
publishing  this  notice  to  soUcit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

1.  Salf-Reguiatory  Organizatiao's 
Statement  of  die  Torau  of  SuiMtanGe  of 
the  Proposed  Change. 

Pursuant  to  Commission  Rule  19b-4, 
the  Exchange  hereby  proposes  to  amend 
its  Rule  126  to  include  a  proposed  policy 
clarifying  the  respective  rights  and 
obligations  of  market  participants  in 
executing  agency  cross  transactions. 
(The  following  proposed  policy 
contained  in  Supplementary  Material  XSl 
is  entirely  new  material] 


"Crossing"  Orders 

Rule  126,  Supplementary  Material  JOl 

(a)  When  a  member  organization  has 
both  a  customer's  order  to  buy  and  a 
customer's  order  to  sell  the  same 
secxirity  at  the  same  price,  no  member 
may  interfere  with  this  cross  by  seeking 
to  buy  or  sell  securities  for  his  own 
account  at  that  price,  except  to  the 
extent  such  member  has  entered  a  bid  or 
offer  at  that  price  that  has  been  publicly 
disseminated. 

(b)  When  a  member  organization  has 
a  customer's  order  on  one  side  only  and 
the  member  oiganization  (or  another 
member  organization)  is  acting  as 
principal  on  the  other  side,  no  member 
may  participate  on  the  customer  side  of 
the  trade  for  tiis  own  account  except 
under  the  circumstances  set  forth  in 
paragraph  (a).  Members  are  not  required 
to  yield  primity  to  the  member 
organization  on  the  principal  side  of  the 
cross. 

(c)  Wlien  one  member  organization 
has  a  customer's  order  on  one  side  and 
another  member  organization  has  a 
customer's  order  on  the  other  side,  no 
member  may  interfere  with  this  cross  by 
seeking  to  buy  or  sell  securities  for  his 
own  account  except  under  the 
circumstances  set  forth  in  paragraph  (a). 

(d)  For  purposes  of  this  rule,  a 
customer  order  shall  include  any  order 
which  a  broker  represents  in  an  agency 
capacity,  including  any  order  of  a 
maricet  maker  or  other  broker-dealer  not 
affiliated  with  the  broker  it  shall  not 
include  any  order  of  a  broker-dealer 
affiliated  witii  the  executing  broker,  or 
any  associated  person  of  such  broker- 
dealer. 

(e)  A  specialist  may  not  seek  to  avoid 
the  operation  of  this  rule  by  entering  an 
order  for  the  specialist's  own  account 
with  another  member  in  order  to  have 
the  order  placed  on  the  specialist's  own 
book:  provided,  however,  that  this  shall 
not  prevent  a  specialist  bom  entering 
orders  in  securities  traded  by  an 
unaffiliated  specialist  unit 

n.  Sdf-Regulatory  Organization's 
Statement  of  die  Purpose  of,  and 
Statutory  Basis  for.  ttie  Proposed  Rule 


In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 


22514 


Federal  Regiater  /  Vol.  54.  No.  99  /  Wednesday.  May  24.  1989  /  Notices 


Federal  Regirter  /  Vol.  54.  No.  99  /  Wednesday.  May  24.  1989  /  Notices  22515 


most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  provide  giiidance  to  maricet 
participants  respecting  their  rights  and 
obligations  in  executing  agency  cross 
transactions.  The  proposed  policy 
provides  that,  as  a  general  matter,  no 
member  may  interfere  with  a  customer 
cross  by  buying  or  selling  for  his  own 
account  It  does  provide,  however,  that 
the  specialist  or  another  member  may 
seek  to  participate  in  the  cross  to  the 
extent  he  had  previously  made  a  bid  or 
offer  at  the  same  price  as  the  cross  and 
that  bid  or  offer  had  been  publicly 
disseminated.  He  would  be  permitted  to 
participate  up  to  the  size  of  that  bid  or 
offer.  AdcUtionally.  the  spedaiist  or 
another  member  could  participate  in  the 
cross  on  behalf  of  any  customer  orders 
to  buy  or  seU  at  the  cross  price. 

The  proposal  spedfles  tnat.  for 
purposes  of  the  rule,  a  "customer  order" 
includes  any  order  which  a  broker 
represents  in  an  agency  capacity, 
including  an  order  of  a  market  maker  or 
unaffiliated  brokerndealer.  It  also 
specifies  that  a  specialist  cannot  seek  to 
avoid  the  operation  of  the  rule  by 
placing  an  order  in  one  of  his  specialty 
stocks  with  another  member  in  order  to 
have  that  order  placed  on  the 
specialist's  own  book. 

The  proposed  policy  ensures  that 
customer  orders  entrusted  to  WLX 
specialists  are  not  disadvantaged  by 
priority  being  granted  to  agency  crosses. 
It  further  provides  that  where  a 
specialist  or  other  member  has  exposed 
himself  to  market  risk  by  publicly 
disseminating  a  bid  or  offer  at  a 
specified  price,  he  will  be  protected 
from  yielding  priority  to  an  agency  cross 
up  to  the  size  of  his  disseminated 
market  Beyond  that  however,  it 
establishes  clearly  that  an  agency  cross 
is  entitled  to  priority  over  members' 
proprietary  bids  or  offers.  The  proposal 
reflects  concerns  raised  by  the  existence 
of  multiple  exchange  markets  in  an 
environment  increasingly  characterized 
by  substantial  block  positioning.  The 
proposal  is  intended  to  address  that 
concern  in  a  manner  consistent  with 
auction  market  principles,  striking  an 
appropriate  balance  between  competing 
needs  of  various  groups  of  customers 
and  between  the  varying  interests  of 
equity  specialists,  options  market 
makers  and  floor  brokers. 

The  proposed  rule  change  is 
consistent  with  section  e(b)(5)  of  the  Act 
in  that  it  will  promote  just  and  equitable 


principles  of  trade,  protect  investors  and 
promote  the  public  interest  by  assuring 
that  agency  cross  transactions  are 
executed  in  a  fair  and  orderly  auction 
market  environment  Additionally,  the 
proposal  is  consistent  with  section 
llA(a)(l)(C)(ii)  and  (iv)  of  the  Act  in 
that  it  will  promote  fair  competition 
among  brokers  and  dealers  and  the 
practicability  of  brokers  executing 
investors'orders  in  the  best  market 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C  Self-Regulatory  Orgardzation's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  proposed  rule  change  has  been 
reviewed  and  approved  by  the  PHUTs 
Options  Committee. 

DL  Date  of  Effecdveneas  of  die 
Proposed  Rule  Change  and  Timing  for 
Commlsainn  Actioo 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approved  such  proposed 
rule  change,  or. 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  die 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  PubUc  Reference  Section. 
450  Fifth  Street  NW..  Washington,  DC 
20M9.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  14, 1989. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

May  18, 1989. 
Shirley  EHoUis, 
Aaaiatant  Secretary. 

[PR  Doc.  89-12419  Filed  S-23-^9;  8:45  am] 
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May  17, 1989. 

AOCNCv:  Sectirities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (Uie  "1940  Act"). 

Applicants:  Freedom  Investment  Trust 
(the  "Applicant"),  including  Freedom 
Managed  Tax  Exempt  Fund  (the  "Fund") 
and  any  subsequent  series  of  the  Fund 
which  seeks  as  its  objective  tax-exempt 
income  (the  "Subsequent  Tax-Exempt 
Income  Series"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  e(c) 
of  the  1940  Act  from  the  provisions  of 
section  22(d)  of  die  1940  Act 

Summary  of  Application:  Applicant 
seeks  an  order  amending  existing  orders 
of  the  Commission  (the  "Existing 
Orders")  granted  imder  section  6(c)  of 
the  1940  Act  which  authorized  the 
Applicant  and  any  subsequent  series  of 
the  Applicant  to  impose,  waive  and 
defer  a  contingent  deferred  sales  load 
("CDSL")  with  respect  to  certain 
redemptions  of  shares  of  the  Applicant's 
series.  The  order  requested  would 
permit  the  Fimd  and  the  Subsequent 
Tax-Exempt  Income  Series  to  waive  the 
CDSL  on  redemptions  by  the  Freedom 
Income  Trust  or  any  future  series  of  the 
Freedom  Income  Trust  unitholders  (the 
"Unitholders")  whose  shares  were 
purchased  in  connection  with 
Applicant's  proposed  dividend 
reinvestment  program  (the  "Dividend 
Reinvestment  Program"). 

Filing  Dates:  The  application  was 
filed  on  July  24, 1987  and  an  amendment 
thereto  was  filed  on  February  2, 1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  he 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  the  SEC's  Secretary 
and  serving  Applicant  with  a  copy  of  the . 


request  personally  or  by  mail.  Hearing 
requests  should  be  received  by  the  SEC 
by  6:30  p.m.  on  June  9, 1989,  and  should 
state  the  nature  of  the  requester's 
interest  the  reason  for  the  request  and 
the  issues  contested.  Hearing  requests 
also  should  be  accompanied  by  proof  of 
service  on  the  Applicant  in  the  form  of 
affidavits  or,  for  lawyers,  certificate  of 
service.  Requests  for  notification  of  a 
hearing  may  be  made  by  writing  to  the 
SEC's  Secretary. 

AOONEStCS:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549; 
Applicant  Freedom  Investment  Trust, 
One  Beacon  Street  Boston.  MA  02108. 

FOR  FURTHER  INFORMATION  CONTACT: 

Staff  Atiomey  Bibb  L.  Stiench  (202)  272- 
2856,  or  Branch  Chief  Karen  L  Skidmore 
(202)  272-3023  (Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATKNl:  The 

following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3262  (in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Applicant  is  registered  tmder  the 
1940  Act  as  an  open-end  management 
investment  company  and  was  organized 
as  a  Massachusetts  business  trust  on 
March  29, 1984.  It  is  a  series  company 
whose  shares  are  offered  for  sale  to  the 
public  through  broker-dealers  pursuant 
to  a  distribution  agreement  with  Tucker. 
Anthony  &  R.L.  Day,  Inc.  and  Freedom 
Distributors  Corporation  (the 
"Distributors").  The  Applicant's 
investment  adviser  is  Freedom  Capital 
Management  Corporation  (formerly 
Tucker  Anthony  Management 
Corporation)  (the  "Adviser").  The 
Distributors  and  the  Adviser  are 
indirect  whoUy-owned  subsidiaries  of 
John  Hancock  Mutual  Life  Insurance 
Company. 

2.  Applicant  currently  pays  the 
Distributors  monthly  distribution  fees 
with  respect  to  each  series  (except  the 
Freedom  Money  Market  Fund)  as 
compensation  for  services  provided  and 
expenses  home  by  the  Distributors  in 
connection  with  the  distribution  of  the 
shares  of  Applicant's  series. 

3.  Shares  of  each  of  Applicant's  series 
(except  the  Freedom  Money  Market 
Fund)  are  offered  without  the  imposition 
of  a  front-end  sales  load,  but  a  CDSL  is 
imposed  upon  certain  redemptions  of 
shares  by  investors.  The  CDSL  imposed 
upon  redemption  does  not  in  the 
aggregate,  exceed  3%  of  the  total  cost  of 
the  shares  redeemed. 


4.  Applicant  has  received  Existing 
Orders  from  the  SEC  pursuant  to  section 
6(c)  of  the  1940  Act: 

(a)  To  permit  the  imposition  of  a  CDSL 
on  certain  redemptions  of  shares  of  its 
Freedom  Government  Plus  Fund  and 
Freedom  Equity  Value  Fund  series  and 
any  subsequent  similar  series,  and  to 
waive  such  CDSL  on  certain 
redemptions  [See  Investment  Company 
Act  Release  No.  15118  (May  28, 1986]): 

(b)  To  permit  the  imposition  of  a 
CDSL  on  certain  redemptions  of  shares 
of  Applicant's  Freedom  Gold  & 
Government  Trust  Freedom  Regional 
Bank  Fund  and  Freedom  Government/ 
Index  Option  Fund  series  (formerly  a 
series  of  the  Applicant  the  registration 
of  which  has  been  terminated)  and  any 
subsequent  similar  series  of  the 
Applicant  and  to  waive  such  CDSL  on 
certain  redemptions  [See  Investment 
Company  Act  Release  No.  15445 
(December  4, 1986)): 

(c)  To  permit  Freedom  Investment 
Trust  II  and  any  subsequent  similar 
series  thereof  to  impose  a  CDSL  on 
certain  redemptions  of  its  shares  and  to 
waive,  defer  and  reduce  such  CDSL 
under  certain  circumstances,  and  to 
permit  certain  offers  of  exchange  of 
shares  among  series  of  shares  of  each  of 
the  funds  of  the  Tucker  Anthony  Family 
of  Funds,  including  the  Applicant  (See 
Investment  Company  Act  Release  No. 
15745  (May  19, 1987)  and  Investinent 
Company  Act  Release  No.  15745A  (Jime 
2, 1987)):  and 

(d)  To  permit  the  imposition  of  a  new 
schedule  of  the  CDSL  on  certain 
redemptions  of  shares;  to  permit  the 
waiver  of  the  CDSL  for  redemptions  by 
banks  or  trust  companies  acting  as 
trustees;  and  to  permit  the  continuation 
of  certain  offers  of  exchange  and 
deferral  of  the  CDSL  thereon,  all  with 
respect  to  the  existing  series  and  any 
future  series  of  the  Applicant  whose 
shares  eire  sold  on  substantially  the 
same  basis  as  the  existing  series  [See 
Investment  Company  Act  Release  No. 
16487  (July  20, 1988)). 

5.  Freedom  Income  Trust  consists  of 
thirty-four  separate  unit  investment 
trusts  each  of  which  is  a  separate  legal 
entity.  It  was  created  under  New  York 
law  by  a  Trust  and  Indenture  Agreement 
among  Tucker  Anthony  &  R.L  Day,  Inc. 
as  Sponsor  and  Depositor,  United  States 
Trust  Company  of  New  York  as  Trustee, 
and  Kenny  Information  Systems,  as 
Evaluator.  Units  of  each  series  of 
Freedom  Income  Trust  previously  have 
been  registered  with  the  Commission 
and  a  listing  of  all  such  series  and  their 
corresponding  1933  Act  registration 
numbers  is  attached  to  the  Application 
as  Exhibit  A. 


6.  Applicant  plans  to  institute  a 
program  by  which  distributions  from  the 
series  of  Freedom  Income  Trust  may  be 
invested,  at  the  option  of  the  Unitholder, 
in  shares  of  the  Fund  and  Subsequent 
Tax-Exempt  Income  Series.  If  a 
Unitholder  elects  to  participate  in  the 
Dividend  Reinvestment  Program,  the 
distributions  o'  both  principal  and 
interest  will  be  automatically  invested 
each  month  without  any  sales  charge  in 
shares  of  die  Fund.  Unitholders  tiiat  do 
not  elect  to  have  their  monthly 
distributions  reinvested  in  shares  of  the 
Fund  currently  have  the  option  of 
receiving  their  dividends  monthly  or 
semi-annually  in  cash.  There  is  no 
option  to  have  a  Unitholder's 
distribution  reinvested  into  the  Freedom 
Income  Trust 

7.  Unitholders  must  advise  the  Trustee 
by  written  notice  of  their  election  to 
have  their  monthly  distributions 
automatically  reinvested  in  shares  of  the 
Fund  at  least  ten  days  prior  to  the 
record  date  of  the  next  distribution  of 
the  series  of  Freedom  Income  Trust  in 
which  they  invested  in  order  for  such 
election  to  be  in  effect  for  such  record 
date.  Any  such  election  shall  remain  in 
effect  until  a  subsequent  written  notice 
of  cancellation  is  received  by  the 
Trustee  from  the  Unitholder.  The  timing 
of  the  distributions  to  Unitholders  will 
not  be  affected  by  their  decision  to  have 
their  distributions  reinvested  in  shares 
of  the  Fund.  The  Dividend  Reinvestment 
Program  will  also  be  available  to 
secondary  market  purchasers  of  any 
series  of  Freedom  Income  Trust. 

8.  The  Sponsor  of  Freedom  Income 
Trust  has  entered  into  a  custodial 
agreement  with  the  Trustee  pursuant  to 
which  it  is  responsible  for  the 
administration  of  a  single  collective 
account  which  holds  aU  of  the 
Unitholders'  reinvestments  with  the 
Fumd.  The  service  provided  for  each 
reinvesting  Unitholder  by  the  Trustee 
include  record-keeping,  reinvestment  of 
distributions  received  of  Fund  shares, 
distribution  of  accoimt  statements  to 
each  Unitholder  and  mailing  reports, 
proxy  statements  and  other  required 
Fund  printed  materials. 

9.  The  CDSL  is  assessed  to 
compensate  the  Distributors  for  their 
sales  efforts  in  connection  with  the 
initial  sale  of  Fund  shares.  The 
Distributors  are  not  expected  to  incur 
significant  sales  costs  in  connection 
with  the  proposed  sale  of  shares  of  the 
Fund  purchased  with  Freedom  Income 
Trust  Unitholders'  distributions  because: 
(1)  The  Distributors  will  not  undertake 
any  in-person  sales  solicitation  or 
presentation  in  connection  with  such 
sales:  (2)  the  Distributors  expect  to  incur 
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nducad  distribution,  advartisint  or 
othar  axpansaa  vrith  mpact  to  such 
•alaa:  and  (3)  onca  an  Unilholdar  has 
aflraad  to  Invaat  hia  or  har  distributions 
In  sharaa  of  Iha  FUnd,  It  is  axpacted  that 
additional  sharaa  of  tha  F^ind  win  ba 
purchasas  pariodicaOy  as  distributions 
ata  paid  by  Fkaadom  Incoma  Tiust 
without  Airthar  salas  aflbrt  by  tha 
A|>plicant  or  tfca  Distributors.  * 

la  Applicant  win  dascriba  tha 
Dividend  Relnvastmant  Pnpsm  and 
walvar  of  tha  minimum  investment 
requirement  for  tha  Ftind  in  the 
proapactuses  of  tha  Fund  and  Flreedom 
Income  l^ust  Bach  Unitholder  wUI  be 
provided  with  a  corrent  prospectus  of 
the  FUnd  prior  to  participating  in  the 
Dividend  Reinveatoiant  Program.  Any 
expenses  Incorrad  by  the  Ftand  hi 
connection  writh  the  Dividend 
Reinvestment  Plrogram  wiH  be  da 
minimis  and  win  be  borne  bf  the  FVmd. 
No  shareholder  of  the  FVmd  win  nay  an 
increased  sales  charge  as  a  result  of  this 
proposal 

AppBcaat's  Legal  Coochisioiia 

The  waiver  of  the  CD6L  for  those 
Unitholder*  who  participate  hi  Iha 
Dividend  Reinvestment  Ph^ram  and  the 
program  itself  aia  consistent  with  the 
taquirementa  of  proposed  Rule  60-IO 
under  the  Act  as  set  fordi  in  faivestment 
Company  Act  Release  Na  ieei9 
(November  2, 19ML 

2.  The  additioaal  category  for  waiver 
of  dM  CDSL  requested  la  oonsislent  with 
the  protection  of  investors  end  the 
puipoeea  fairly  taitanded  by  tte  policy 
and  provisions  of  die  IMO  Ad  because 
it  simply  mirrois  dm  OMthod  of 
calculatioa  of  dw  CDSL  by  dia 
Applicant  with  respect  to  sny 
redemptions  of  its  sariea  whoa  the 
CDSL  la  not  Imposed  an  sharaa 
purchased  by  snareholdefs  duongh 
reinveetmenl  of  dividends  or  capital 
gains  dlstribadoas. 

3.  Farthetmoca;  the  requested  waiver 
of  Um  CDSL  ia  appropriate  and  in  die 
public  interest  because  )ha  Unidiolders 
are  tubfect  to  an  iaiUal  salca  chains 
imposed  by  Freedom  bicome  Tnat  upon 
investing  In  e  series  of  Freedom  Income 
Trust  or  any  future  series  of  Fkeedom 
Income  Trust 

Applicant's  Condition 

The  waiver  of  the  CDSL  fanposed  on 
redemptions  of  shares  of  the  Fund  and 
Subsequent  Tax-Exempt  Income  Series 
purchased  pursuant  to  the  Dividend 
Reinvestment  Program  offered  lo  the 
Unitholders  of  any  series  of  Freedom 
Income  Trust  or  sny  future  series  of 
Freedom  Income  Trust  will  comply  «rith 
ail  the  provisiona  of  Rule  22d-l  under 
die  Act  aa  if  Uia  Rule  was  applicable. 


For  tha  Commluion.  by  the  Diviaion  of 
Invtatmanl  Muisgemcal,  punuant  to 
delegatad  sathorily. 
leoatfaaaCKsti. 
Stcntaty. 
[FR  Doc.  8»-U«20  Filed  S-23-«8;  8:48  am) 


IReleeee  Na  3S-24t94I 

FMngt  under  tfw  PubOe  Utility  Holding 
Company  Ad  of  1938  rAcT) 

May  18. 1980. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  AU  interested 
persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
comi^eta  statements  of  the  proposed 
transaction(s)  summarised  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are 
available  for  public  inspection  diroogh 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  s  hearing  on  the 
application(s)  and/or  decIaration(s) 
should  submit  their  views  fai  writing  by 
June  U 1989  to  die  Seoetery.  Securities 
and  Exchange  Commission.  Wsshington, 
DC  20S491  and  serve  a  Ropy  on  tha 
relevent  applicant(s)  snd/or 
dedarant(s)  at  die  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  et  law.  by 
certificate)  should  be  filed  with  die 
request  Any  request  for  hearing  shall 
idmtify  spedficelly  the  issues  offset  or 
law  that  are  disputed.  A  person  who  so 
requests  wiU  be  notified  of  eny  hearing, 
if  ordered,  and  wiU  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  applicaUon(sI  and/ 
or  declaration(s).  aa  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

CNG  Energy  Cbmpany.  et  aL  (7V-6880) 

Consolidated  Natural  Gas  Company 
("Consolidated"),  a  registered  holding 
Company,  and  its  wholly-owned,  non- 
utility  subsidiary.  CNG  Energy  Company 
("CNG  Energy"),  bodi  located  at  CNG 
Tower,  Pittsburgh.  Pennsylvania  15222- 
31fl9.  have  filed  e  post-effective 
amendment  to  their  application- 
declaration  pursusnl  to  sections  6(b). 
9(a).  ia  12(b).  and  13(b)  of  the  Act  and 
Rule  45. 80(a)(5).  87, 90  and  91 
thereunder. 

CNG  Energy  was  formed  with  an 
initial  capitaliiaUon  of  $1Z5  million 
pursuant  to  a  Commission  order,  dated 
July  22, 1982  (HCAR  No.  22582).  By 


subsequent  Commission  order.  CNG 
Energy  was  authorized  to  increase  its 
capitalization  by  up  to  $100  million,  for  a 
total  capitalization  of  $112.5  mUlion.  and 
to  invest  in  qualifying  cogeneration 
facilities  ("QFs")  aa  defined  in  die 
Public  Utility  R^ulatory  Polidea  Act  of 
1978  fTURPA")  and  die  rulea  and 
regulationa  promulgated  thereunder  by 
die  Federal  Energy  Regulatory 
Commission  in  amounts  up  to  $100 
million  (HCAR  No.  24253.  December  3, 
1986)  ("Order").  The  Order  permitted 
CNG  Energy's  faivestments  in  QFs  to  be 
in  the  form  of  the  acquisition  M  stock, 
participation  in  partnerships.  Jobit 
ventures,  and  other  business  entities, 
the  making  and/or  guaranteeing  of 
loans,  project  financings,  and 
involvement  in  other  financing 
arrangements.  CNG  Energy  was 
authorized  to  proceed  in  acquiring 
interests  in  QFs.  subject  to  the  $100 
million  limitation  on  investment,  without 
further  Commission  suthorizatton.  Any 
cogeneration  corporation,  partnership, 
joint  venture,  or  other  business  entity  in 
which  CNG  Energy  might  acquire  an 
interest  was  also  authoilzed  to  engage 
\n  financing  throng  project  financing, 
short-term  and  lo^g-tam  borrowing 
from  third  partiea  or  from  the  project's 
owners  or  sponsors,  or  any  other  meana 
and  In  sudi  amounts  as  msy  be  deemed 
appropriate  by  the  project  managers. 

The  Order  also  indicated  diet  die 
interest  rates  on  notes  proposed  to  be 
issued  by  CNG  Energy  to  Consolidated 
bear  substantially  the  same  biterest  rate 
as  incurred  by  Consolidated  for 
comparable  securities.  Short-term 
borrowing  by  CNG  Eneigy  ^ntpi  non- 
sssociated  third  parties  arc  not  to 
exceed  a  term  of  three  years;  and  the 
interest  rates  thereon  are  not  to  exceed 
2%  over  the  bese  or  prime  rate. 
Permanent  financing  c^  CNG  Energy 
frtim  nonassociated  Udrd  parties  may  be 
for  a  term  of  from  3  to  20  yeers.  but  in  no 
event  will  any  term  loan  exceed  20 
years.  The  long-term  rate  will  be  no 
greater  than  300  basis  points  over  the 
rate  for  U.S.  Treasury  Securities  of  a 
comparable  term. 

Under  the  Order,  there  would  be 
calculated  against  the  000  million 
authorization:  (i)  The  equity  investment 
of  CNG  Energy  in  a  partnership  or  non- 
wholly  owned  corporation  owning  a  QF 
project  and  (ii)  ncourse  debt  incurred 
by  CNG  Energy  and  any  debt  issued  by 
CNG  Energy  to  Consolidated  for 
purposes  of  QF  investments  other  Uian 
equity  investmppts  already  accounted 
for  under  (i).  bi  the  event  however,  of 
CNG  Energy  itself  being  the  sole  owner 
of  a  QF  project  the  entire  cost  of  die 
project  including  third  party  financing, 
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would  be  calculated  against  the 
aggregate  authorization. 

Through  March  31. 1989.  CNG  Energy 
has  invested  approximately  $19.2  million 
for  full  or  partial  interesU  in  four  QF 
projects,  as  follows: 


CNG 

Name 

Energy's 

CNG  Energy's 

and 

Size 

0WTi6f- 

location 

megawatts 

ship 

through  March 

olproiect 

percent- 
age 

31.  1969 

Cogent 

Uttl« 

Falls. 

Ltd* 

Falls. 

NY 

3.8 

50 

>  $2,360,000 

Lake- 

wood 

Project 

Lake- 

wood. 

NJ 

215.0 

100 

16.050.000 

Sanitary 

Oa«y 

Johiv 

ston. 

PA 

.8 

100 

263.000 

AlfO- 

space. 

Beth- 

page. 

HY 

50.0 

30 

528.000 

>  Net  ttalaiwe.  reduced  by  cash  distntxitons  ot 
$490,000  received  m  1987  and  1988. 

One  of  CNG  Energy's  QF  investments 
is  the  continuing  development  of  the 
I^kewood  ih-oject  {"Lakewood").  a  215 
megawatt  QF  project  in  Lakewood.  New 
Jersey.  CNG  Energy  has  an  equity 
investment  in  the  form  of  accumulated 
development  costs  of  approximately  $16 
million  in  lakewood  through  March  31. 
1989.  Since  the  anticipated  total  cost  of 
lakewood  is  $205  million,  an  amount  in 
excess  of  the  $80.2  million  remaining  on 
its  investment  authority.  CNG  Energy 
must  either  find  a  nonassociate 
coin  vector  for  the  project  or  obtain 
additional  dollar  amount  authorization 
from  the  Commission  in  order  to 
continue  to  own  the  entire  project. 
Therefore,  in  order  to  retain  both 
options.  CNG  Energy  requests  an 
increase  in  its  authorization  for 
investment  in  QFs  from  $100  million  to 
$289  million.  The  authorization  increase 
in  die  amount  of  $189  million  is  equal  to 
the  estimated  aggregate  cost  of 
Lakewood  of  $205  million,  less  its 
current  equity  investment  in  Lakewood 
of  approximately  $16  million  as  of  March 
31. 1989.  CNG  Energy  would  not  utilize 
any  portion  of  the  $189  million  increase 
in  authorization  for  investments  u.  QF 
projects  other  than  Lakewood.  In  the 
event  that  Lakewood  is  unable  to 
maintain  its  QF  status  under  PURPA  for 
any  reason,  CNG  Energy  would  continue 


to  operate  and  retain  its  interest  in  the 
facility  until  it  is  able  to  sell  or 
otherwise  dispose  of  such  interest 
without  material  loss  to  its  stocldiolders. 

CNG  Energy  accordingly  proposes  to 
increase  its  authorized  capitalization  by 
$189  million,  or  from  $112.5  million  to 
$301.5  million.  It  further  proposes  to 
incre.ise  to  $289  million  the  financing 
that  it  can  obtain  through  December  31, 
1991  for  QF  investments  through  (i)  the 
issuance  and  sale  of  common  stock  and/ 
or  unsecured  notes  to  Consolidated 
and/or  open  account  advances  from 
Consolidated  and  (ii)  notes  to  be  issued 
to  nonassociated  parties.  Consolidated's 
authority  to  guarantee  notes  issued  to 
third  parties  would  also  accordingly  be 
expanded  to  $289  million.  All  other 
terms  of  the  Order  with  respect  to  such 
financing  by  CNG  Energy,  including 
bmitation  on  interest  rates  and 
maturities,  would  remain  unchanged, 
except  that  the  following  additional 
provisions  would  apply  to  CNG  Energy's 
financing  of  lakewood. 

1.  Any  long-term  third  party  financing 
of  Lakewood  will  involve  debt  widi 
redemption  provisions  consistent  with 
the  Commission's  Statement  of  Policy 
regarding  first  mortgage  bonds  (HCAR 
No.  16369.  May  8, 1969).  Such  debt  may 
be  secured  or  unsecured  and  shall  not 
be  convertible  into,  or  carry  any  right  to 
purchase,  any  other  securities  of  tl:e 
issuer  or  any  associate  company  of 
Consolidated. 

2.  CNG  Energy  expecU  that  iU  return 
on  its  equity  investment  in  Lakewood 
will  not  be  lower  than  the  latest  generic 
rate  of  return  on  common  equity  for 
public  utilities  allowed  by  the  Federal 
Energy  Regulatory  Commission  under 
the  Federal  Power  Act. 

Further.  CNG  Energy's  current 
investment  in  the  other  three  QFs  listed 
above,  comply  with  the  financial 
limitations  contained  in  the  Order,  and 
satisfy  the  provisions  of  1.  and  2.,  above. 

CNG  Energy  requests  an  exception 
from  the  competitive  bidding 
requirements  of  Rule  50  pursuant  to  Rule 
50(a)(5)  with  respect  to  the  issuance  of 
securities  in  connection  with  the 
financing  of  Lakewood  by  CNG  Energy 
or  any  entity  in  which  CNG  Energy  is  a 
coinvestor.  CNG  Energy  also  requests 
authority  to  form  a  single  purpose, 
wholly -owned  subsidiary  ("Subsidiary") 
to  own  its  equity  interest  in  lakewood 
in  the  event  such  additional 
authorization  is  used,  in  order  to  better 
manage  the  project  and  to  insulate  the 
CNG  system  from  possible  risks,  the 
Subsidiary  would  engage  in  the 
investing  and  financing  transactions 
with  respect  to  Lakewood  described 
above  in  lieu  of  CNG  Energy.  The 


aggregate  initial  capitalization  of  such 
Subsidiary  would  not  exceed  $205 
million.  Such  Subsidiary  would  only 
have  the  authority  and  obligations  that 
CNG  Energy  would  have  tmder  this 
filing  as  such  relate  to  Lakewood. 
Consolidated  would  also  have  the 
authorization  to  guarantee  the  notes 
issued  by  the  Subsidiary  to  non- 
affiliated third  party  lenders  if  the 
financing  of  Lakewood  occurs  at  the 
Subsidiary  level  rather  than  by  CNG 
Energy.  CNG  Energy  or  Consohdated 
Natural  Gas  Service  Company,  ln&  may 
perform  services  for  the  Subsidiary 
pursuant  to  the  Act 

Request  is  also  made  for  authorization 
for  CNG  Energy,  or  the  Subsidiary  if  it  is 
the  owner  of  Lakewood.  to  subsequently 
acquire,  without  further  prior 
Commission  authorization,  an  interest  in 
a  Umited  or  general  partnership,  joint 
venture,  corporation  or  any  combination 
thereof  ("Entity")  to  be  formed  by  CNG 
Energy  or  the  Subsidiary,  as  the  case 
may  be,  with  one  or  more  coinvestors  in 
Lakewood.  Any  such  third-party 
coinvestor(s)  would  not  own  more  than 
50%  of  the  equity  interest  in  the  Entity. 
Such  Entity  wotlld  assume  by 
assignment  all  the  rights  and  obligations 
of  CNG  Energy  or  the  Subsidiary,  as  the 
case  may  be,  under  any  pre-existing 
long-term  project  financing  contract  for 
Lakewood. 

The  Southern  Company  (70-7654) 

The  Southern  Company  ("Southern"). 
64  Perimeter  Center  East  Adanta. 
Georgia  30346,  a  registered  holding 
company,  and  its  subsidiaries.  Alabama 
Power  Company.  800  North  18th  Street 
Birmingham.  Alabama  35291.  Georgia 
Power  Company.  333  l*iedmont  Avenue. 
NE.,  Atlanta.  Georgia  30306,  Gulf  Power 
Company.  500  Bayfront  Parkway. 
Pensacola.  Florida  32501.  Mississippi 
Power  Company.  2992  West  Beach, 
Gulfport.  Mississippi  39501.  Southern 
Company  Services,  Inc.,  800  Shades 
Creek  Parkway.  Birmingham.  Alabama 
35202.  Southern  Electric  Generating 
Company,  600  North  18th  Street 
Birmingham.  Alabama  35291.  and 
Southern  Electric  International.  Inc.,  100 
Ashford  Center  North.  Atlanta.  Georgia 
30338  (collectively.  "Employing 
Companies"),  have  filed  an  application- 
declaration  pur  uant  to  sections  6(a),  7, 
9(a)  and  10  of  the  Act  and  Rule  50(a)(5) 
thereunder. 

Southern  proposes  to  issue  and  sell 
from  time-to-tjme  through  March  31, 
1992.  a  .Tiaximum  of  2.000.000  shares  of 
its  authorized  but  unissued  common 
stock,  par  value  $5  per  share 
("Additional  Common  Stock"),  in  order 
to  fund  the  Employee  Stock  Ownership 


:EST  COPY  AVAILABLE 


22518 


/  VoL  54.  No.  90  /  Wednesday.  May  24.  1980  /  Notices 


Federal  Register  /  Vol.  S4.  No.  99  /  Wednesday,  May  24.  1989  /  Notices 


22519 


Plan  of  the  Soudiera  Company  System 
("Plan").  The  Employing  Companies 
and/or  the  tnist  established  pursuant  to 
the  Plan  (Tnisr)  will  purchase  the 
Additional  Common  Stoclc  Southern 
requests  an  exception  from  the 
competitive  bidding  requirements  of 
Rule  50  pursuant  to  Rule  80(a)(5)  for  its 
issuance  ot  the  Additimial  Common 
Stock.  Southern  proposes  to  apply  the 
proceeds  It  receives  from  the  sale  of  the 
Additional  Common  Stock  for  further 
equity  investments  as  authorised  by 
order  of  the  Commission  dated  March 
30, 1969  (HCAR  No.  24850)  fMarch  1960 
Order")  and  as  may  be  hoeafter  so 
authorized  and  for  other  corporate 
purposes. 

Under  the  Plan,  the  Employing 
Companies  may  contribute  cash  and/ ot 
Additional  Common  Stock  to  the  Trust 
Cash  contributed  to  the  Trust  under  the 
Plan  may  also  be  invested  in  Southern's 
coounon  stock  through  open  market 
purdiases,  private  purchases  from 
parties  other  than  Southern  or  purchases 
directly  from  Southern.  The  purchase 
price  per  share  of  Additional  Common 
Stod(  acquired  from  Southern  directly 
by  the  Trust  shall  be  the  fair  market 
value  as  of  the  date  of  acquisition. 

In  order  to  reduce  its  common  equity 
to  total  capitalization  ratio.  Southern 
also  proposes  to  acquire  for  its  own 
account  up  to  15  million  shares,  or 
approximately  5%  of  its  outstanding 
common  stock.  $5  par  vahie,  in 
negotiated  or  open  maricet  transactions 
or  tender  offers  from  time-to-time 
through  March  31. 1902.  The  purchase 
price  per  share  paid  by  Southern  in  a 
negotiated  transaction  will  be  based  on 
the  price  at  which  shares  are  traded  in 
consolidated  trading  on  tlie  New  York 
Stock  Exchange.  Funds  for  the  purchase 
of  the  common  stock  will  be  obtained 
from  internally  generated  cash, 
including  short-term  bank  borrowings 
authorized  by  tlie  March  1989  Order. 

For  tlie  Conunission.  by  ths  Division  of 
InvMtmaot  Management  purraani  to 
delegated  autimrity. 

Jonathan  G.  Kats. 
Secreto/y. 

(FR  Doc  S»-12421  Filed  5-23-09;  8:45  am) 
coos  MIS-SMI 


SMALL  BUSINESS  AOMIMSTfMTlON 
(Ucenee  Na  02/02-55121 


been  filed  by  Trusty  Capital  Inc.  350 
Fifth  Avenue.  Suite  2028.  New  York. 
New  York  lOlia  with  the  Small 
Business  Administration  (SBA)  pursuant 
to  (  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1963))  for  a  license  as  a 
small  business  investment  company. 

Interested  parties  were  given  until 
close  of  business  September  22. 1988.  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(d)  of  the  Small  Business 
Investment  Act  of  1956,  as  amended, 
after  having  considered  tlie  application 
and  all  other  pertinent  information.  ^A 
issued  License  No,  02/02-6512  on  May  1, 
1989.  to  Trusty  Capital  Inc.  to  operate  as 
a  small  business  investment  company. 

(Catalog  of  Federal  Domestic  Assistance 

Program  Na  S&Oll.  Small  Business 

Investment  Companies) 

Robert  CUaabeny. 

Deputy  Associate  Admiiuslratorfor 

Investment. 

Dated  May  11. 1988. 
(FR  Doc  88-12377  Filed  5-2»-«0:  %M  am] 
■lujm  coos  sea-oi-ii 


DEP  ARTMEffT  OF  TRANSPORTATION 


[Summary  Notice  No.  PE-89-211 
Petition  for  Exemption;  Summary  of 


of 


reiiuoiw  muea 


Tnnty  Capital  hie;  laauanea  of  a  Small 
Buainoaa  invoatmont  Company 


On  August  23, 1988,  a  notice  was 
published  in  the  Federal  Register  (53  FR 
32136)  stating  that  an  application  has 


AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  petitions  few 
exemption  received  and  of  dispositions 
of  prior  petitions. 

aUMMAHv:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11],  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  June  13, 1980. 


AOORESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Dodtet  (AGC-10). 

Petition  Docket  No ,  800 

Independence  Avenue,  SW., 
Washington,  DC  2a^91. 

FOR  FURTHER  INTORMATION  CONTACT: 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  Room  9150, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  S  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  May  18. 1969. 

Denise  DoDobue  Hall, 

Manager,  Program  Management  Staff ,  Office 
of  the  Chief  Counsel. 

Petitions  for  Exemption 

Docket  No.:  257^ 

Petitioner:  Evergreen  Helicopters,  Inc. 

Regulations  Affected:  14  CFR  135.379 
and  135.385 

Description  of  Relief  Sought-  To  allow 
petitioner  to  operate  five  Casa  212 
aircraft  under  certain  specified 
operating  conditions. 

DocketNojl3203 

Petitioner:  Boeing  Commercial 
Airplanes 

Sections  of  the  FAR  Affected:  14  CFR 
25.807(c)(1)  and  (5),  25.800(f)(1).  and 
25.813(b) 

Description  of  Relief  Sought  To 
amend  Ebcemption  No.  1870C  that 
permits  the  carriage  tm  the  upper  deck 
of  Boeing  747-100  airplanes  of  five  non- 
crewmembers,  plus  three  crewroembers 
for  those  airplanes  that  have  been 
converted  to  an  all-cargo  main-deck 
configuration.  These  airplanes  are 
unofficially  referred  to  as  747  Special 
Freighters.  The  amendment  would 
change  the  wording  of  the  exemption  to 
include  all  747-100  and  747-200 
airplanes  modified  to  the  Special 
Freighter  configuration  under  the 
Supplemental  Type  Certification 
process. 

Docket  No.:  2346S 

Petitioner  Everts  Air  Fuel 

Sections  of  the  FAR  Affected:  14  CFR 
91.31(a) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  and  amend 
Exemption  No.  4296A  tliat  allows 
petitioner  to  operate  its  DC-6B  aircraft 
at  a  5  percent  increase  in  zero  fuel  and 


landing  weight.  The  amendment  would 
allow  operation  of  a  second  DC-6B 
aircraft  at  the  increased  zero  fuel  and 
landing  weight 

Grant,  May  12, 1989.  Exemption  No. 
42g6B 

Docket  No.:  2S302 

Petitioner  Fli^t  IntemationaL  Inc. 

SectiottM  of  the  FAR  Affected:  14  CFR 
135.169  and  2S.8S3 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to 
operate  all-cargo  aircraft  without 
complying  with  the  seat  cushion 
flammabifity  requirements  of  those 
sections  that  became  effective 
November  28, 1987. 

Denial  May  11, 1980,  Exemption  No. 
5048 

Docket  No.:  2Sd92 

Petitioner:  jiyHawk  Air.  Inc.       

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Descriptkm  /^Relief  Sought/ 
Disposition:  To  allow  pilots  employed 
by  petitioner  to  perform  the  preventive 
maintenance  function  of  removing  and/ 
or  replacing  the  passenger  seats  of 
aircraft  used  in  Part  135  operations. 

Grant,  May  2. 1989.  Exemption  No.  5045 

Docket  No.:  063CE 

Petitioner:  Fairchild  Aircraft 
Corporation  

Sections  of  the  FAR  Affected:  14  CFR 
23.777(g) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  landing  gear 
control  handle  to  be  located  to  the  right 
of  the  throtUe  center  line. 

Grant.  May  4. 1989.  Exemption  No.  5044 
(FR  Doc.  89-12432  Filed  5-23-69-.  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  May  18. 1989. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submi8sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Conmients  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 


Treasury,  Room  2224. 15th  and 
Pennsylvania  Avenue  NW..  Washington. 
DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0051. 

Form  Number  5434. 5434A. 

Type  of  Review:  Revision. 

Title:  Application  for  Enrollment; 
Application  for  Renewal  of  Enrollment 

Description:  The  information  relates 
to  the  granting  of  enrollment  status  to 
actuaries  admitted  (licensed)  by  the 
Joint  Board  for  the  Enrollment  of 
Actuaries  to  perform  actuarial  sovices 
under  the  Employee  Retirement  Income 
Security  Act  of  1974. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 

e.ooa 

Estimated  Burden  Hours  Per 
Response/Recordkeeping:  Form  5434. 1 
hour  Form  5434-A.  27  minutes. 

Frequency  of  Response:  Once  every 
three  years. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  3,800  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  535-4297.  Internal  Revenue 
Service.  Room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf, 
(202]  395-6880.  Office  of  Management 
and  Budget  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  89-12414  Filed  5-23-89;  8:45  am] 
BIUJNG  COOE  4S10-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  May  18. 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  9&-511.  Copies  of  the 
8ubmi8sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2409, 1500  Pennsylvania 
Avenue.  NW..  Washington.  DC  20220. 

Departmental  Offices 

OMB  Number  1505-0092, 1505-0093. 
Form  Number  TD  F  90-22.29  [TFAC 
33). 
Type  of  Review:  Reinstatement 
Title:  Libyan  Sanctions  Regulations. 


Description:  Submissions  will  provide 
U.S.  Government  with  information  to  be 
used  in  administering  and  enforcing 
sanctions  against  Libya. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
150  hours. 

Clearance  Officer  Dale  A.  Morgan 
(202)  34»-0263.  Departmental  Offices. 
Room  2409,  Main  'Treasury  Building, 
15O0  Pennsylvania  Avenue.  NW.. 
Washmgton.  DC  20220. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget  Room  3001.  New  Executive 
Office  Building,  Washington.  DC  20503. 
LoU  K.  Holland. 

Departmental  Reports.  Management  Officer. 
[FR  Doc  89-12415  Filed  5-23-88;  8:45  am] 
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Customs  Servica 

Performance  Review  Boards; 
Appointment  of  Members 

agency:  Customs  Ser\-ice,  Department 
of  Treasury. 

ACnON:  General  Notice. 

SUMMARY:  This  notice  annoimces  the 
appointment  of  the  members  of  the 
United  States  Customs  Service 
Performance  Review  Boards  (PRBs)  in 
accordance  with  5  U.S.C  4313(c)(4).  The 
purpose  of  the  PRBs  is  to  review  senior 
executives'  performance  appraisals  and 
make  recommendations  regarding 
performance  appraisals  and 
performance  awards. 
EFFECnVE  date:  May  15. 1989. 

FOR  FURTHER  INFORMATION,  CONTACT 

Jerrj'  L.  Padalino,  Director,  Office  of 
Human  Resources,  U.S.  Customs 
Service,  Post  Office  Box  636, 
Washington,  DC  20044:  (202)  634-5270. 

Background 

There  are  two  Performance  Review 
Boards  in  the  U.S.  Customs  Service. 

Performance  Review  Board  1 

The  purpose  of  this  Board  is  to  review 
the  performance  appraisals  of  Senior 
Executives  rated  by  the  Commissioner 
and  Deputy  Commissioner.  The 
members  are: 

Chester  C.  Bryant  Comptroller,  Bureau 
of  Alcohol,  Tobacco  and  Firearms 
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Stephen  E.  Gannan.  Deputy  Director, 

U.S.  Secret  Service 
John  W.  Mangels,  Director,  O^ice  of 

Operations,  Department  of  Treasury 
R.  Richard  Newcomb.  Director,  Office  of 

Foreign  Assets  Control,  Department  of 

Treasury 

Performance  Review  Board  2 

The  purpose  of  this  Board  is  to  review 
the  performance  appraisals  of  all  Senior 
Executives  except  those  rated  by  the 
Commissioner  or  Deputy  Commissioner. 
All  are  Assistant  Commissioners, 
Regional  Commissioners,  or  the 
equivalent  of  the  U.  S.  Customs  Service. 
The  members  are: 

Assistant  Commissioners:  Samuel  H. 
Banks,  Office  of  Inspection  and  Control, 
D.  Lynn  Gordon,  Office  of  Commercial 
Operations,  William  Green,  Office  of 
Internal  Affairs,  William  P.  Rosenblatt. 
Office  of  Enforcement.  James  W.  Shaver, 
Office  of  International  Affairs. 

ComptrolleR  William  P.  Riley. 

Regional  Commissioners:  John  R. 
Grimes,  South  Central  Region,  George 


Heavey,  Southeast  Region,  Edward  P. 
Kwas,  New  York  Region,  Richard  G. 
McMidlen,  North  Central  Region.  James 
C.  Piatt,  Southwest  Region,  Philip  W. 
Spayd,  Northeast  Region,  Quintin  L 
Villanueva,  Pacific  Region. 

Dated:  May  12, 1988. 
Wiiliam  von  Raab, 

Commissioner  of  Customs. 

(FR  Doc  88-12376  Filed  5-23-88:  8:45  am] 

aiLUNQ  CODE  4«2O-0»-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Commiseion  to  Aseeee  Veterans' 
Education  Policy;  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463)  of  October  6. 1972,  that  the 
Department  of  Veterans  Affairs 
Commission  to  Assess  Veterans' 
Education  Policy  has  been  renewed  for 
a  two  year  period  beginning  May  9, 1989 
through  May  9. 1991. 


Dated:  May  15, 1989. 

By  direction  of  the  Secretary. . 
Rosa  Maria  Fontanez. 
Committee  Management  Officer. 
[FR  Doc.  88-12378  Filed  5-23-88;  8:45  am] 
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Advisory  Committee  on  the 
Readjustment  Problems  of  Vietnam 
Veterans;  Committee  Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463)  of  October  6, 1972,  that  the 
Department  of  Veterans  Affairs 
Advisory  Committee  on  the 
Readjustment  Problems  of  Vietnam 
Veterans  has  been  renewed  for  one  year 
beginning  May  10. 1989  through  May  10, 
1990. 

Dated:  May  18. 1989. 

By  direction  of  the  Secretary. 
Rosa  Maria  Fontanez. 
Committee  Management  Officer. 
(FR  Doc.  88-12406  Filed  5-23-89;  8:45  am] 
MUJNO  COOE  S320-01HI 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
AcT'  (Pub.  L  94-409)  5  U.S.C.  552l)(e)(3). 


COMMOOrrV  FUTURES  TRADINO 
COMMISSION 

"FEDERAL  REQISTER"  CTfATION  OF 
PREVIOUS  announcement:  54  FR  18627. 
May  1. 1989. 

PREVIOUSLV  ANNOUNCED  TIME  AND  DATE 

OF  MEETMO:  10:00  a.m.,  Tuesday,  May 
23,1989. 

CHANGE  m  THE  MEETING:  The 

Commission  has  rescheduled  the  open 
meeting  to  discuss  fourth  quarter  FY 


1989  objectives  for  10:00  a.m..  Tuesday, 
May  30. 1989. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  Secretary 
of  the  Commission. 
Jean  A.  Webl>, 

Secretary  of  the  Commission. 

(FR  Doc.  88-12584  Filed  5-22-89;  3:25  pm] 

BtUMQ  CODE  eSSI-OI-M 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CTTATION  OF 
PREVIOUS  ANNOUNCEMENT:  May  15, 1989, 
54  FR  20958. 

CHANGE  IN  THE  MEETING:  The  following 

Docket  Numbers  and  Company  have 


been  added  to  Items  CAP-13,  CAG-3. 
CAG-74  and  RP-1  for  the  agenda  of 
May  17. 1989: 

Item  No..  Docket  No.,  and  Company 

CAP-IS 

P-4182-000.  Shorock  Hydro,  Inc. 
CAG-3 

RP89-168-000,  ANR  Storage  Company 
CAG-74 

RP88-50-000.  Florida  Gas  Transmission 
Company 
RP-1 

RP89-33-000,  Northern  Border  Pipeline 
Company 

Lob  D.  CasbelL 

Secretary. 

(FR  Doc.  89-12477  Filed  5-19-89;  442  am] 
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ENVIRONMEMTAL  PROTECTION 
AGENCY 

40  CFR  Part  302 
[Fm.-33sa-«] 

Reportable  Quantity  Adjustment— 
Radionuclides 

AOCNCV:  U.S.  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  Sections  103(a)  and  103(b)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Uability 
Act  of  1980  (CERCLA),  aa  amended, 
require  that  persons  in  charge  of  vessels 
or  facilities  from  which  a  hazardous 
substance  has  been  released  within  a 
24-hour  period  in  a  quantity  equal  to  or 
greater  than  its  reportable  quantity  (RQ) 
immediately  notify  the  National 
Response  Center  of  the  release.  Section 
102(b)  of  CERCLA  establishes  RQs  at 
one  pound  for  releases  of  designated 
hazardous  substances,  except  those 
substances  for  which  RQs  have  been 
established  pursuant  to  section  311(b)(4) 
of  the  Clean  Water  Act  (CWA).  The  RQ 
for  radionuclides  established  by 
CERCLA  is  one  pound. 

Section  102(a)  authorizes  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  to  adjust  RQs 
for  hazardous  substances  and  to 
designate  as  hazardous  sulistances 
those  substances  that,  when  released 
into  the  environnient,  may  present 
substantial  danger  to  the  public  health 
or  welfare  or  the  environment.  EPA 
recognizes  that  an  RQ  of  one  pound  for 
radionuclides  may  not  be  appropriate 
because  releases  of  much  less  than  one 
pound  of  radionuclides  may  present  a 
substantial  threat  to  public  health  or 
welfare  or  the  environment.  This  final 
rule  adjusts  the  RQ  for  radionuclides 
established  under  section  102(b)  and 
administratively  exempts  from  reporting 
certain  radionuclide  releases  for  which 
reporting  would  serve  no  useful  purpose. 
This  RQ  adjustment  is  intended  to  allow 
EPA  to  focus  its  resources  on  the  most 
serious  releases  and  to  protect  public 
health  and  welfare  and  the  environment 
more  effectively. 
■Fncnvt  OATt:  luly  24,  1989. 

AODflESSES:  The  toll-free  telephone 
number  of  the  National  Response  Center 
is  1-800/424-8802;  in  the  Washington. 
DC  metropolitan  area  1-202/267-2875. 

The  record  supporting  this  rulemaking 
is  available  for  public  inspection  at  the 
Superfund  Docket  in  Room  2427.  U.S. 
Environmental  Protection  Agency  (OS- 
240).  401  M  Street,  SW.  Washington.  DC 
20480  (Docket  Number  102RQ-RN).  The 


docket  may  be  inspected  between  9  a.m. 
and  4  p.m.  Monday  through  Friday.  To 
review  docket  materials,  you  may  make 
an  appointment  by  calling  1-202/382- 
3046.  The  public  may  copy  a  maximum 
of  50  pages  from  any  regulatory  docket 
at  no  cost.  Additional  copies  cost  SO.20 
per  page. 

FOR  FURTHER  INFORMATKM  CONTACT 
Ms.  Pamela  Harris,  Project  Officer, 
Response  Standards  and  Criteria 
Branch.  Emergency  Response  Division 
(WH-548B).  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW., 
Washington,  DC  20460,  or  the  RCRA/ 
Superfund  Hotline,  1-800/424-9346;  in 
the  Washington,  DC  metropolitan  area. 
1-202/382-3000. 
SUPFLEMENTARY  INFORMATION:  The 

contents  of  today's  preamble  are  listed 
in  the  following  outline: 

LlBtimiuciioa. 

A.  Statutory  Authority. 

B.  Background  of  this  Rulemaking. 

C.  Organizalion  of  the  Final  Rule. 

n.  Coverage. 

A.  Hazardous  Substances  Subject  to  this 
Final  Rule. 

B.  Releases  Subject  to  this  Final  Rule. 
C  Regulatory  Reporting  Exemptions. 

D.  Duplicate  Reporting/Regulatory 
Consistency. 

in.  Diacuasion  of  NPRM  Methodology. 

A.  General. 

E.  Inhalation  Pathway. 

C.  Ingestion  Pathway. 

D.  Direct  Exposure  Pathway. 

E.  Establishing  the  RQ. 

F.  Alternative  Approaches. 

G.  Reporting  Requirements  for  Mixtures  <rf 
Radionuclides  Only. 

H.  Reporting  Requirements  for  Compounds 
and  Mixtures  of  Radionuclides  and  Other 
Hazardous  Substances. 

IV.  Snminary  of  Supporting  Analyse*. 

A.  Executive  Order  No.  12291. 

B.  Regulatory  Flexibility  Act. 

C.  Paperwork  Reduction  Act. 

1.  Introduction 

A.  Statutory  Authority 

The  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA  or  Superfund)  of  1980 
(Pub.  L  96-510),  42  U.S.C.  9601  et  seq., 
as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA)  of  1986  (Pub.  L.  99-*99). 
establishes  broad  federal  authority  to 
respond  to  releases  or  threats  of 
releases  of  hazardous  substances  from 
vessels  and  facilities.  Section  101(14)  of 
CERCLA  defines  the  term  "hazardous 
substances"  by  reference  to  other 
environmental  statutes.  Section  102  of 
CERCLA  gives  the  U.S.  Environmental 
Protection  Agency  (EPA)  authority  to 


designate  additional  hazardous 
substances.  Currently  there  are  719 
CERCLA  hazardous  substances. 

Section  103  of  CERCLA  requires  the 
person  in  charge  of  a  vessel  or  facility  ' 
to  notify  the  National  Response  Center 
immediately  when  there  is  a  release  of  a 
hazardous  substance  in  an  amount 
equal  to  or  greater  than  the  reportable 
quantity  (RQ)  for  that  substance.  As 
established  by  EPA  in  an  earlier  RQ 
rulemaking  (50  FR  13463,  April  4, 1985),  a 
24-hour  period  is  used  for  measuring 
whether  the  RQ  of  a  substance  has  been 
released  (i.e.,  only  releases  of  an  RQ  or 
more  within  24  hours  need  to  be 
reported).  Section  102(b)  of  CERCLA 
establishes  RQs  at  one  pound  for 
releases  of  hazardous  substances, 
except  for  those  substances  for  which 
RQs  were  established  pursuant  to 
section  311  of  the  Clean  Water  Act 
(CWA).  Section  102(a)  of  CERCLA 
authorizes  EPA  to  adjust  all  of  these 
RQs  by  regulation. 

A  major  purpose  of  the  section  103  (a) 
and  (b)  notification  requirements  is  to 
alert  the  appropriate  government 
officials  to  releases  of  hazardous 
substances  that  may  require  a  response 
to  protect  public  health  or  welfare  or  the 
environment.  EPA  emphasizes  that  a 
hazardous  substance  RQ  is  merely  a 
trigger  for  informing  the  government  of  a 
release  so  that  the  appropriate 
government  personnel  can  evaluate  the 
need  for  a  response  action  and  can 
undertake  any  necessary  action  in  a 
timely  fashion.  Federal  personnel  will 
evaluate  all  reported  releases,  but  will 
not  necessarily  initiate  a  response 
because  the  release  of  an  RQ  will  not 
necessarily  pose  a  hazard  in  all 
circumstances.  Government  personnel 
will  assess  each  reported  release  on  a 
case-by-case  basis  to  determine  the 
appropriate  response  action,  if  any.  In 
certain  limited  situations,  when  direct 
reporting  to  the  National  Responsr 
Center  is  impracticable,  the  person  in 


*  For  this  final  rule  on  radionuclides,  it  is 
fanportant  to  consider  the  CERCL.A  definition  of 
"facility"  in  section  101(9).  A  number  of  consumer 
products  may  contain  (and  at  some  point  release) 
radionuclides.  Because  the  CERCLA  derinition  of 
"facility"  specincally  excludes  any  consumer 
product  in  consumer  use.  any  releases  of 
radionuclides  from  such  products  when  in  consumei 
nse  are  not  subject  to  the  notification  requirements 
discussed  in  this  final  rule.  Examples  of  such 
consumer  products  are  smoke  detectors,  radon 
mitigation  systems  (for  reducing  indoor  radon  levels 
In  homes),  and  home  water  punfication  systems 
used  to  reduce  radon  levels  in  drinking  water.  Any 
smoke  detector,  radon  mitigation  system,  or  home 
water  purincation  system  commercially  purchased 
and  used  by  a  consumer  would  be  excluded  from 
the  CERCI.A  definition  of  "facility,"and  thus 
radionuclide  releases  from  such  systems  would  not 
be  subject  to  this  rule's  notification  requirements. 


charge  may  report  to  the  nearest  Coast 
Guard-  or  EPA-predesignated  On-Scene 
Coordinator  (OSC).  If  it  is  not  possible 
to  notify  the  National  Response  Center 
or  predesignated  OSC  immediately, 
reports  may  be  made  immediately  to  the 
nearest  Coast  Guard  unit,  provided  that 
the  person  in  charge  of  the  facility 
notifies  the  National  Response  Center  as 
soon  as  possible  (40  CFR  300.63(b)  and 
33  CFR  153.203). 

Section  103(b)  of  CERCLA  authorizes 
EPA  to  seek  criminal  penalties  from 
persons  in  charge  of  vessels  or  facilities 
who  knowingly  fail  to  report  releases  of 
hazardous  substances  that  equal  or 
exceed  RQs.  SARA  amended  section 
103(b)  of  CERCLA  by  increasing  the 
maximum  penalties  and  years  of 
imprisonment  for  failure  to  report.  Any 
person  who,  as  soon  as  he  or  she  knows 
of  a  reportable  release,  fails  to  report 
the  release  immediately  pursuant  to 
section  103(b)  or  who  submits  in  such  a 
notification  any  information  that  she  or 
he  knows  to  be  false  or  misleading, 
shall,  upon  conviction,  be  fined  in 
accordance  with  the  applicable 
provisions  of  Title  18.  United  States 
Code,  or  imprisoned  for  not  more  than 
three  years  (or  not  more  than  five  years 
for  second  and  subsequent  convictions), 
or  both.  Notifications  received  under 
section  103(b),  or  information  obtained 
by  exploitation  of  such  notifications, 
cannot  be  used  against  any  reporting 
person  in  any  criminal  case,  except  a 
prosecution  for  perjury  or  for  giving  a 
false  statement.  Section  109  of  CERCLA 
authorizes  EPA  to  assess  civil  penalties 
for  violations  of  CERCLA  section  103(b), 
enforced  through  administrative  or 
judicial  civil  proceedings.  In  addition, 
section  310  of  CERCLA  authorizes 
citizen  suits  against  persons  who  violate 
the  notification  requirements  of  section 
103(b). 

In  addition  to  the  reporting 
requirements  established  by  CERCLA, 
section  304  of  the  Emergency  Planning 
and  Community  Right-To-Know  Act  of 
1986  (SARA  Title  III)  requires  the  owner 
or  operator  of  certain  facilities  to  report 
releases  of  CERCLA  hazardous 
substances  to  state  and  local  entities. 
SARA  section  304  notification  must  be 
given  as  soon  as  the  owner  or  operator 
of  a  facility  has  knowledge  of  a  release 
of  an  RQ  or  more  (one  pound  or  more  if 
a  reporting  trigger  is  not  established  by 
regulation).  The  notification  is  to  be 
given  to  the  community  emergency 
coordinator  for  each  local  emergency 
planning  committee  for  any  area  likely 
to  be  affected  by  the  release  and  to  the 
state  commission  of  any  state  likely  to 
be  affected  by  the  release.  Through  this 
notification,  state  or  local  officials  can 


assess  whether  a  response  to  the  release 
is  appropriate,  regardless  of  whether  the 
federal  government  intends  to  respond. 
SARA  section  304  notification 
requirements  apply  only  to  releases  that 
have  the  potential  for  off-site  exposure 
and  that  are  from  facilities  that  produce, 
use,  or  store  a  "hazardous  chemical,"  as 
defined  by  regulations  promulgated 
under  the  Occupational  Safety  and 
Health  Act  of  1970  (29  CFR  1910.1200(c)) 
and  by  section  311  of  SARA. 

Section  325  of  SARA  authorizes  EPA 
to  seek  penalties,  including  criminal 
penalties  for  willful  and  knowing 
violations,  against  facility  owners  and 
operators  who  fail  to  report  releases  of 
hazardous  substances  pursuant  to 
section  304.  In  addition,  SARA  section 
326  authorizes  citizen  suits  against 
facility  owners  and  operators  for  failure 
to  submit  a  follow-up  emergency  notice 
of  the  release  pursuant  to  SARA  section 
304(c). 

B.  Background  of  this  Rulemaking 

On  May  25, 1983,  EPA  proposed  a  rule 
(48  FR  23552)  to  clarify  procedures  for 
reporting  releases  and  to  adjust  RQs  for 
387  of  the  then  696  CERCLA  hazardous 
substances.  That  Notice  of  Proposed 
Rulemaldng  (NI^IM)  also  listed,  for  the 
first  time,  the  "hazardous  substances" 
designated  by  section  101(14)  of 
CERCLA.  The  NPRM  discussed  in  detail 
the  CERCLA  notification  provisions, 
including  the  persons  required  to  notify 
the  National  Response  Center  of  a 
release,  the  substances  for  which 
notification  is  required,  the  types  of 
releases  subject  to  the  notification 
requirements,  the  exemptions  from  these 
notification  requirements,  the 
methodology  and  criteria  used  to  adjust 
the  RQ  levels,  and  the  adjustments 
proposed  under  section  102  of  CERCLA 
■  and  under  section  311  of  CWA.  These 
issues  were  discussed  further  in  the 
preamble  to  a  rulemaking  finalizing  340 
of  the  387  proposed  RQs,  published  on 
April  4, 1985  (50  FR  13456).  They  will  be 
discussed  again  in  this  preamble  only  to 
the  extent  that  EPA  needs  to  provide 
additional  explanation  of  these  issues  in 
the  specific  context  of  adjusting  RQs  for 
releases  of  radionuclides. 

On  March  16, 1987,  EPA  published  an 
NPRM  concerning  the  adjustment  of 
RQs  for  radionuclide  releases  (52  FR 
8172),  with  the  comment  period  ending 
on  May  15, 1987.  A  total  of  28  comment 
letters  were  received,  five  of  which  were 
after  the  comment  deadline,  totaling 
about  150  pages.  The  comments 
received,  together  with  the  Agency's 
responses,  are  contained  in  the 
Responses  to  Comments  on  the  Notice 
of  Proposed  Rulemaking  on  the 
Adjustment  of  Reportable  Quantities  for 


Radionuclides  (Responses  to 
Comments),  which  is  available  for 
inspection  in  the  Superfund  Docket  in 
Room  2427,  U.S.  Environmental 
Protection  Agency  (OS-240).  401  M 
Street.  SW.,  Washington.  DC  20460 
(Docket  Number  102RQ-R.N). 

Today,  the  Agency  is  promulgating 
this  final  rule  to  adjust  the  RQs  for  all 
(approximately  1,500)  radionuclides.  In 
preparing  the  final  rule.  EPA  has 
considered  carefully  all  of  the  public 
comments  submitted  on  the  proposals 
made  in  the  March  16. 1987  NPRM. 
Section  II  of  this  preamble  describes  the 
radionuclides  and  the  releases  subject 
to  this  final  rule,  while  Section  III 
describes  the  NPRM  methodology  and 
how  that  methodology  has  been  altered 
in  response  to  comments.  Section  IV 
provides  a  summary  of  the  analyses 
supporting  the  rule. 

It  should  be  noted  that  other 
provisions  of  CERCLA  may  apply  even 
where  the  statute  does  not  require 
notification.  Therefore,  nothing  in  this 
rulemaking  should  be  interpreted  as 
reflecting  Agency  policy  or  the 
applicable  law  with  respect  to  other 
provisions  of  CERCLA.  For  example, 
unless  specifically  exempted  under 
CERCLA.  a  party  responsible  for  a 
release  is  liable  for  the  costs  of  cleaning 
up  the  release  and  for  any  natural 
resource  damages  caused  by  the  release, 
even  if  the  release  is  not  subject  to  the 
notification  requirements  of  sections  103 
(a)  and  (b).  Similarly,  proper  reporting  of 
a  release  in  accordance  with  sections 
103  (a)  and  (b)  does  not  preclude 
liability  for  cleanup  costs.  The  fact  that 
a  release  of  a  hazardous  substance  is 
reported  properly  or  that  it  is  not  subject 
to  the  notification  requirements  of 
sections  103  (a)  and  (b)  will  not  prevent 
EPA  or  other  government  agencies  from 
taking  response  actions  under  section 
104.  Ft  eking  reimbursement  from 
responsible  parties  under  section  107,  or 
pursuing  an  enforcement  action  against 
responsible  parties  under  section  106. 
Note  also  that  this  final  rule  does  not 
affect  hazardous  substance  reporting 
requirements  imposed  by  other 
regulations  and  statutes. 

C.  Organization  of  the  Final  Rule 

Today's  final  rule  amends  40  CFR  by 
revising  the  footnote  at  the  end  of  Table 
302.4  referencing  radionuclides.  This 
Table  302.4  footnote  now  will  indicate 
that  the  adjusted  RQs  for  radionuclides 
are  listed  in  Appendix  B  to  the  table, 
which  has  been  added  by  this  final  rule. 
Section  302.5  is  being  amended  to 
explain  which  RQ  to  use  when  two  RQs 
are  applicable  to  a  single  hazardous 
substance,  one  based  on  chemical 
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toxicity  and  the  other  based  on  potential 
radiation  haiardi.  In  addition,  i  302.6  is 
being  amended  to  revise  the  method  for 
determining  RQs  for  mixtures  of 
hazardous  substances  and  to 
incorporate  the  notification  exemptions 
established  in  today's  rulemaking. 
Finally,  |  302.6  also  is  l>eing  amended  to 
clarify  that  releases  of  radionuclides  in 
quantities  that  equal  or  exceed  the 
applicable  RQ  are  reportable  regardless 
of  the  particle  size  of  the  released 
radionuclide. 

n.  Coverage 

A.  Hazardous  Substances  Subject  to  t/iis 
Final  Rule 

Congress  incorporated,  in  the 
definition  of  hazardous  substances 
under  section  101(14)  of  CERCLA.  six 
hsts  of  substances  identified  primarily 
under  other  environmental  statutes. 
Radionuclides,  the  subject  of  this  final 
rule,  are  considered  a  hazardous 
substance  under  CERCLA  because  EPA 
designated  them  generically  as  a 
hazardous  air  pollutant  pursuant  to 
section  112  of  the  Clean  Air  Act  (CAA). 
Even  though  the  source  of  their  listing  is 
the  CAA,  releases  of  radionuclides  to  all 
media  are  covered  under  section  103  of 
CERCLA  and  the  provisions  of  this  rule. 
There  are  approximately  1,500  different 
radionuclides  and,  because  the  Agency 
has  Hsted  radionuclides  generically  as  a 
hazardous  air  pollutant  under  the  CAA, 
all  1,500  are  considered  a  CERCLA 
hazardous  substance. 

The  final  RQs  being  adjusted  in  this 
rulemaking  are  for  radionuclides,  which 
are  species  of  atoms  defined  by  their 
atomic  number  and  mass.  These  RQs 
are  applicable  to  all  chemical  and 
physical  forms  in  which  the 
radionuclides  may  exist.  The 
radionuclide  RQs  also  are  applicable  to 
all  particle  sizes  that  may  be  released  to 
the  air.  The  particle  size  of  a  released 
substance  is  a  critical  factor  in 
determining  the  potential  for  that 
subHtance  to  cause  adverse  health 
effects  through  the  inhalation  pathway. 
Based  in  part  on  this  fact  40  CFR  302.6 
had  specified  that  releases  of  an  RQ  or 
more  of  solid  particles  of  antimony, 
arsenic  cadmium,  and  other  elements 
were  not  reportable  if  the  mean 
diameter  of  the  particles  released  is 
larger  than  100  micrometers.  However, 
because  radionuclides  in  a  particle  size 
greater  than  100  micrometers  can  cause 
adverse  health  effects  through  other 
exposure  pathways  (e.g.,  direct  exposure 
and  ingestion),  i  302.6  is  being  amended 
today  to  clarify  that  the  radionucHde 
RQs  are  applicable  to  all  particle  sizes. 


B.  Releases  Subject  to  This  Final  Rule 

Congress  defined  the  term  "release" 
to  include  within  its  scope  virtually  all 
ways  that  substances  may  enter  the 
environment: 

"release"  means  any  spilling,  leaking, 
pumping,  pouring,  emitting,  emptying, 
discharging,  injecting,  escaping,  leaching, 
dumping,  or  disposing  into  the  environment 
(including  the  abandonment  or  discarding  of 
barrels,  containers,  and  other  closed 
receptacles  containing  any  hazardous 
substance  or  pollutant  or  contaminant) 
(section  101(22)  as  amended  by  section  101(c) 
ofSARAj.* 

Several  commenters  addressed  the 
issue  of  when,  under  the  above 
definition,  radionuclides  are  released 
into  the  environment.  One  commenter 
asked  that  the  Agency  clarify  whether 
the  radiation  emitted  by  radionuclides  is 
considered  a  "release" perse.  The 
emission  of  radiation  from 
radionuclides,  apart  from  the  release  of 
the  radionuclides  themselves,  does  not 
constitute  a  release  under  CERCLA. 
Some  radionuclides  may  be  emitted  in  a 
gaseous  form,  however,  and  this  would 
constitute  a  release.  The  emission  of  a 
radionuclide  in  a  gaseous  form  is 
distinct  ht>m  the  emission  of  radiation 
from  a  radionuclide;  the  latter  is  not 
considered  a  release  under  section  103. 

On  a  related  issue,  this  commenter,  as 
well  as  several  others,  stated  they  were 
unclear  whether  the  stockpiling,  outside 
a  building,  of  materials  containing 
radionuclides  constitutes  a  release  of 
radionuclides  imder  CERCLA,  and  thus 
might  be  subject  to  the  notification 
requirements.  The  Agency  considers  the 
stockpiling  of  an  RQ  of  a  hazardous 
substance  to  be  a  release  because  any 
activity  that  involves  the  placement  of  a 
hazardous  substance  into  any 
unenclosed  contaiiunent  structure 
wherein  the  hazardous  substance  is 
exposed  to  the  environment  is 
considered  a  release.*  An  unenclosed 


■  A  releoM  of  •  mdioniiclid*  miMt  l>e  raportad 
Immediately  to  the  National  Raaponae  Center  if  that 
radiomjclide  can  decay  bito  another  lubalance  (I.e.. 
a  daughter  product)  in  tuch  a  time  and  amount  that 
an  RQ  or  more  of  the  daughter  would  be  releaaed 
within  a  24-hour  period  after  the  time  of  releaaa  of 
the  parent. 

'  The  Agency  wiahei  to  clarify  that,  for  the 
purpoae  of  this  ditcuaalon,  an  unencloaed 
conlainment  structure  meana  any  aurface 
impoundment,  lagoon,  lank,  or  other  boMIng  device 
that  haa  an  opan  aide  with  the  contained  maleriala 
directly  exposed  lo  the  ambient  environment.  An 
unenclosed  containmenl  structure  does  not  Include 
induatrial  tanks  thai  have  vents  or  piping  systems  to 
prevent  over-pressiuixation  or  I0  provide  for 
OMtarial  iransfar  or  treatmanl. 


containment  structure  may  allow  the 
hazardous  substance  to  emit,  escape,  or 
leach  into  the  air,  water,  or  soil.  Thus, 
the  placement  of  an  RQ  of  a  hazardous 
substance  in  an  unenclosed  structure 
would  constitute  a  "release"  regardless 
of  whether  an  RQ  of  the  substance 
actually  volatilizes  into  the  air  or 
migrates  into  surrounding  water  or  soil. 
This  same  rule  applies  to  the  placement 
of  material  containing  radionuclides  in 
tanks  or  other  containment  structures 
outside  a  building.  If  the  tank  or 
containment  structiu'e  is  not  totally 
sealed  off  from  the  enviroimient,  the 
placement  into  the  containment 
structure  of  an  amount  of  a  hazardous 
substance  that  equals  or  exceeds  an  RQ 
constitutes  a  reportable  release. 

This  same  commenter  argued  that  the 
temporary  placement  of  raw  materials 
or  products  containing  radionuclides  in 
tariks  or  piles  at  a  manufacturing  facility 
is  not  spilling,  leaking,  diunping,  or 
disposing  them  into  the  environment 
because  it  is  an  intentional  method  of 
managing  the  substances  and  because 
the  substances  will  be  used.  Whether 
the  material  stockpiled  or  placed  in  a 
tank  or  other  containment  structure  is 
intended  for  use  in  an  industrial  process 
is  irrelevant  to  whether  that  placement 
constitutes  a  reportable  release.  Under 
CERCLA.  whether  the  hazardous 
substances  are  used  after  a  release  is 
not  relevant  for  reporting  purposes, 
thotigh  it  might  be  highly  relevant  to  the 
government's  evaluation  of  whether  it 
will  respond  to  the  release.  The  purpose 
of  the  CERCLA  reporting  requirements 
under  section  103  is  to  inform 
government  agencies  of  the  release  so 
that  they  may  evaluate  whether 
governmental  response  is  appropriate 
and  to  assess  the  response  measiu«s 
taken  by  others  (50  FR  13459,  April  4, 
1985). 

One  commenter  argued  that 
radionuclides  are  a  hazardous 
substance  under  CERCI.A  only  to  the 
extent  that  radionuclides  are  a 
hazardous  air  pollutant  under  the  CAA. 
Thus,  this  commenter  argued  that  only 
radionuclide  releases  to  the  air,  and  not 
to  other  media,  would  be  subject  to 
CERCLA  requirements.  EPA  disagrees 
with  this  logic.  There  is  no  support  in 
CERCLA  for  the  notion  that  anything 
designated  as  a  CERCLA  hazardous 
substance  due  to  its  listing  by  one  or 
more  of  the  environmental  statutes 
referenced  in  CERCLA  section  101(14)  is 
so  designated  only  for  releases 
occurring  in  the  same  medium 
addressed  in  the  referenced  statute.  In 
fact,  several  CERCLA  provisions 
indicate  that  the  statutory  authority 
extends  to  all  media  to  which  a 
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hazardous  substance  can  be  released. 
For  example,  the  CERCLA  release 
reporting  requirement  in  section  102(a). 
as  well  as  the  definition  of  "release"  in 
section  101(22),  both  concern  hazardous 
substances  released  into  the 
"environment,"  which  is  defined  in 
section  101(8)  to  constitute  all  media. 
Furthermore.  CERCLA  section  102(a} 
states  that  the  EPA  Administrator  "may 
determine  that  one  single  quantity  shall 
be  the  reportable  quantity  for  any 
hazardous  substance,  regardless  of  the 
medium  into  which  the  substance  is 
released."  This  authority  was  referenced 
in  the  first  RQ  rulemaking  (48  FR  23562, 
May  25, 1963)  and  all  subsequent  RQ 
rulemakings. 

Several  types  of  releases  specifically 
are  exdoded  from  the  definition  of 
release  in  CERCLA  section  101(22)  and 
thus  do  not  need  to  be  reported  mider 
se<:tioa  103.  One  excfanion  is  for 
releases  of  source,  byproduct,  or  special 
nuclear  aaaterial  *  from  a  nuclear 
incident  *  subject  to  reqoirements  of  the 
Nuclear  Regulatory  Commisaion  for 
financial  protection  under  section  170  of 
the  Atomic  Energy  Act  (AEA).  Nudeer 
reactors  are  the  primary  type  of  facility 
subject  to  AEA  section  17a 

In  addition.  CERCLA  contains 
exemptions  from  the  notification  and 
liabihty  requirements  for  certain 
releases  of  hazardous  substances.  The 
exemption  most  likely  to  be  of  greatest 
importance  for  radioniu:Iides  is  that  for 
federally  permitted  releases  as  defined 
in  section  101(10].  In  particular,  section 
101(10)(IC}  exempts  firom  reporting  "any 
release  of  source,  special  nuclear,  or 
byproduct  material  *  *  *  in  compliance 
widi  a  legally  enforceable  license, 
permit,  r^pdation,  or  order  issued 
pursuant  to  the  *  *  *  [AEA].  " 

Under  the  AEA,  the  Nuclear 
Regulatory  Commission  is  responsible 
for  issuing  licenses  for  the  possession 
and  use  of  source,  byproduct,  and 
special  nuclear  material.  States  who 


*  Source  material  is  defined  as  (1)  natural 
uranium,  thoitam.  or  any  eombinatioa  thereof  or  (2) 
ores  which  cosrtaia  OSS  pBitsiri  or  Man  (by  weigiit) 
of  uranium  or  thofiau  (saclion  ll(s)  of  Hkt  Atonic 
Energy  Act  [AEA).  and  Nuclear  Regulatory 
Coiiuulaaiuu  reguiationa  in  10  CFR  Part  40). 
Bypfodact  aaaterial  is  (1)  any  nalerial  aade 
radioactive  by  expaa««  to  radiation  in  the  piucaaa 
of  produciag  or  uaing  special  nuclear  material  or  (2) 
the  wastes  produced  l>y  the  extraction  or 
concentration  of  ursniun  or  thorium  from  ore 
(section  11(e)  at  the  AEA).  Special  arciaar  material 
is  deruiad  aa  plutoniom.  or  araiuiim  enridsed  in  the 
U-235  or  U-233  isotope  (AEA  section  llloa)).  All  of 
these  materials  are  licensed  by  the  Nuclear 
Regaiatory  Commiasioo  and  its  Agreement  Stales. 

*  A  nadaar  Incident  meana  any  OGcnrrance  of 
bodily  iniury,  sicknesa.  diaaaae,  death,  kias  of  or 
damage  lo  property,  or  bns  of  use  of  property 
resulting  from  the  radioactive,  toxic,  exploaive.  or 
other  hazardeua  inupwliea  of  soaice,  special 
nuclear,  or  byyrodoct  maleriaL 


have  entered  into  an  agreement  with  the 
Nuclear  Regulatory  Commission  (i.e.. 
Agreement  States)  are  also  authorized 
under  the  AEA  to  issue  licenses  for  the 
possession  and  use  of  source, 
byproduct,  or  special  niKkar  material 
Releases  ol  soiuce,  byproduct  or  special 
nuclear  material  in  comidiance  with 
licenses  issued  by  the  Nuclear 
Regulatory  Commission  or  A^eement 
States  are  federally  permitted  releases 
under  CERCLA  section  101(10KK}. 
Regulations  issued  by  the  Nuclear 
Regulatory  Commiasioii  specifically 
exempt  certain  facilities  from  the 
Commission's  licensing  and  regulatory 
requirements.  Because  of  these  specific 
regulatory  exemptions,  the  Agency  does 
not  consider  releases  of  source, 
byproduct  or  special  nuclear  material 
from  these  exempted  facilities  to  be 
"federally  permitted"  lUKler  section 
lOl(lOKK).  unless  the  exen^jtions  apply 
to  operations  conducted  by  the 
Department  of  Defense  or  Department  of 
Energy  (DOE)  as  explained  below. 

To  the  extent  releases  of  source, 
byproduct  and  qjedal  nuclear  material 
are  in  accordance  with  licenses,  permits, 
orders,  or  regulations  issued  imder  the 
AEA  through  provisicMis  not 
administered  hy  the  Commission  or  its 
Agreement  States,  they  also  would  be 
considered  federally  pmnitted  releases. 
For  example,  DOE  governs  its  radiation 
protection  activities  under  the  AEA  by  a 
series  of  intonal  orders.  When  such 
orders  are  issued  imder  DOE's  AEA 
authority  and  releases  of  source. 
byiHoduct  or  special  nuclear  material 
are  in  comfdiance  with  the  applicable 
orders),  these  rrieases  are  federally 
permitted  under  section  101(10)(K}.  The 
Department  of  Defense  issues 
regulations  under  the  AEA  governing 
weapons  and  reactors  within  its 
jurisdiction  and  EPA  has  issued 
regulations  under  the  AEA  for  certain 
operations  involving  radioactive 
material  (e.g.,  40  CFR  Parts  19a  191.  and 
192);  releases  of  sotuxx,  byproduct,  or 
special  nuclear  material  in  compliance 
with  these  regulations  are  also  federally 
permitted  imder  section  lOl(lOHK).  Any 
release  that  is  an  RQ  or  more  above  any 
of  these  federally  permitted  levels, 
however,  would  be  subject  to  the 
CERCLA  notification  requirements. 

CERCLA  section  101(10)(H)  defines 
federaUy  permitted  releases  to  include 
"any  emission  into  the  air  subject  to  a 
permit  or  control  regulation  under  *  *  * 
section  112*  •  *  of  Uie  Clean  Air  Act" 
Pursuant  to  section  112  of  die  CAA  EPA 
has  issued  final  standards  for 
radionuclide  emissions  to  the  air  as  part 
of  the  National  Emission  Standards  for 
Hazardous  Air  Polhitanto  (NESHAPs). 


These  standards  currently  apply  to  the 
following  source  categories:  (1)  DOE 
facilities:  (2)  Nuclear  Regulatory 
Commissi  on- licensed  facilities  and  non- 
DOE  federal  facilities  (including 
facilitie*  licensed  by  Agreement  States); 
(3)  elemental  phosphorus  plants;  (4) 
underground  oraniuni  mines:  and  (5) 
hcensed  uranium  mill  tailings.  Any 
release  of  a  radicwaclide  to  the  air  from 
these  sources,  if  the  release  is  in 
compliance  with  NESHAPs.  is  "federally 
permitted"  under  section  101(10)(H)  and 
thus  exempt  from  CERCLA  reporting.  It 
is  important  to  clarify  that  NESHAPs 
apply  only  to  the  emission  of  certain 
(not  all)  radionuclides.  Specifically,  the 
NESHAPs  currently  do  not  apply  to 
emissions  of  radon-22a  r8don-222,  and 
their  respective  decay  products  from  the 
first  two  source  categories  noted  above: 
and  apply  only  to  emissions  of 
polonium-210  from  elemental 
phosphorus  plants.*  An  airborne  release 
of  radionuclides  not  covered  under 
NESHAPs  is  not  considered  federally 
permitted  under  section  101(10)(H). 
Furthermore,  several  source  categories 
presently  are  exempted  from  regulation 
imder  NESHAPs  (e.g.,  low  energy 
accelerators  not  operated  by  DOE.  coal- 
fired  boilers,  and  mineral  extraction 
industries).  Radionuclide  emissions  from 
these  facilities  exempted  under 
NESHAPs  also  are  not  considered 
federally  permitted  tmder  section 
101(10)(H).  This  issue  may  be  relevant  to 
an  NFRM  on  federally  permitted 
releases  (53  FR  27288.  |uly  19, 1988). 

The  Agency  is  currently  revising  the 
radionuclide  NESHAPs.  Until  these  new 
standards  are  finalized,  the  existing 
radionuclide  NESHAPs  as  described 
above  should  be  used  in  determining 
whether  airborne  emissions  are 
federally  permitted  under  CERCLA 
section  lOl(lOKH). 

The  NESHAPs  limits  for  radionuclides 
are  health-based  annual  limits,  whereas 
radionuclide  RQs  are  reporting  triggers 
based  on  24-hottr  releases.  The  Agency 
will  require  a  report  if  an  RQ  above  any 
annual  NESHAPs  limit  is  released  in  a 
24-hour  period.  Some  of  the  NESHAPs 
limits,  such  as  those  for  DOE  fadhties 
and  Nuclear  Regulatory  Commission 
licensees,  are  annual  dose-equivalent 
limits  (e.g.,  25  millirem/year  to  the 
whole  body).  In  these  cases,  after  it  is 
known  that  an  individual  near  the 
facility  has  received  more  than  25 
millirem  within  a  one-year  period,  any 


*  The  NESHAPs  for  anderground  aranium  miaea 
and  licensed  uranium  mill  tailing*  do  not  specify 
emission  limits,  but  rather  establish  work  praclicea 
lo  limit  the  emission  of  radoD-2Z2  from  thoae  l>'pe« 
of  facilities. 
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radionuclide  ralease  that  equals  or 
exceeds  an  RQ  within  24  hours  must  be 
reported  to  the  National  Response 
Center.  This  issue  noay  also  be  relevant 
to  an  NPRM  on  federally  permitted 
releases  (53  FR  27288.  July  19. 1988). 
Further  clarification  is  needed  for 
releases  of  naturally  occurring  and 
accelerator-produced  radioactive 
material  (NARM)  and  the  deflnition  of 
federally  permitted  releases  under 
sections  101(10)(H)  and  101(10)(K).  Only 
air  releases  of  NARM  that  are  in 
compliance  with  NESHAPs  are 
considered  federally  permitted.  The 
AEA  gives  DOE  broad  authority  to 
control  its  radiation-related  activities 
and  to  protect  public  health  and  safety 
and  the  environment.  This  authority 
applies  to  activities  involving  NARM.  as 
well  as  activities  involving  source, 
byproduct,  and  special  nuclear  material. 
.  However,  because  section  101(10)(K) 
refers  only  to  releases  of  source, 
byproduct,  and  special  nuclear  material, 
the  only  basis  for  exempting  DOE's 
NARM  releases  from  CERCLA's 
reporting  and  liability  provisions  is 
section  101(10)(H),  which  is  limited  only 
to  airborne  emissions  in  compliance 
with  the  regulations  issued  pursuant  to 
the  CAA.  Furthermore,  although 
Agreement  States  may  rr-nulate  NARM, 
their  authority  to  regulate  NARM  is  not 
federally  derived  (under  the  AEA,  the 
only  auUiority  that  can  be  relinquished 
to  states  by  the  Nuclear  Regulatory 
Conunission  is  the  authority  to  license 
source,  byproduct,  and  special  nuclear 
material).  As  a  result,  the  only  NARM 
releases  from  Agreement  State  licensees 
that  are  considered  federally  permitted 
are  those  that  comply  with  die 
NESHAPs  applicable  to  that  source 
category.  EPA  published  an  NPRM  on 
federally  permitted  releases  (53  FR 
27268.  July  19, 1988);  these  issues,  and 
any  comments  received  related  to  these 
issues,  will  be  addressed  in  that 
rulemaking. 

Although  the  preamble  to  the 
proposed  rule  noted  that  EPA  was 
planning  to  clarify  the  provisions  of 
CERCLA  sections  101(10)  in  a  separate 
rulemalcing.  several  commenters  sought 
clarification  or  reassurance  concerning 
the  applicability  to  some  radionuclide 
releases,  of  the  federally  permitted 
release  exemptions.  Two  commenters 
desired  reassurance  that  releases  from 
commercial  nuclear  reactors  and  power 
plants,  respectively,  are  federally 
permitted  releases  and  thus  are  exempt 
from  the  CERCLA  notification 
requirements.  EPA  agrees  that  releases 
of  source,  special  nuclear,  or  byproduct 
material  that  are  in  compliance  with 
apjilicable  federal  licenses,  permits. 


regulations,  or  orders  issued  pursuant  to 
the  ABA  do  not  need  to  be  reported  to 
the  National  Responses  Center. 
Additionally,  releases  that  are  not  in 
compliance,  and  thus  are  not  federally 
]>ermitted.  do  not  need  to  be  reported 
unless  they  exceed  the  federally 
permitted  level  by  an  RQ  or  more. 

In  addition  to  the  statutory 
exemptions  from  the  RQ  notification 
requirements  for  releases  of  hazardous 
substances,  section  103(f)(2)  of  CERCLA 
provides  a  reduced  reporting 
requirement  for  releases  that  are 
"continuous"  and  "stable  in  quantity 
and  rate."  Such  releases  need  only  be 
reported  annually  and  when  there  is  a 
statistically  signiHcant  increase  in  the 
quantity  of  the  hazardous  substance 
released.  Releases  of  radionuclides  that 
are  "continuous"  and  "stable  in  quantity 
and  rate"  may  qualify  for  this  reduced 
reporting  provision.  EPA  has  published 
an  NPRM  (53  FR  12868.  April  19. 1988) 
regarding  continuous  releases.  That 
proposed  regulation,  rather  than  today's 
rule,  resolve  all  remaining  issues 
pertaining  to  this  provision. 

One  commenter  stated  that  the 
definition  of  "release"  did  not  appear  to 
encompass  a  lost  sealed  source,  even 
though  its  radioactivity  may  be 
hazardous.  Another  conunenter 
suggested  that  radionuclides  in  certain 
forms  or  shipping  containers  that  are 
unlikely  to  result  in  releases  should  be 
exempted  from  the  RQ  notification 
requirements.  EPA  wishes  to  clarify  that 
a  lost  sealed  source  containing 
radionuclides  in  an  amount  equal  to  or 
above  an  RQ  constitutes  a  release  that 
must  be  reported  to  the  National 
Response  Center.  The  reporting 
requirements  triggered  by  the  release  of 
an  RQ  are  relevant  if  a  hazardous 
substance  is  released  into  the 
environment.  Under  the  CERCLA 
definition,  radionuclides  are  released 
when  they  are  exposed  to  the 
environment  or  when  they  are  enclosed 
in  barrels,  containers,  or  other  closed 
receptacles  that  are  discarded,  lost,  or 
abandoned.  Thus,  if  only  the  containers 
are  exposed  to  the  environment,  but  not 
the  radionuclides  that  they  contain,  no 
report  under  CERCLA  is  necessary, 
unless  those  containers  have  been  lost, 
discarded,  or  abandoned.  Moreover,  as 
discussed  previously  in  Section  ILA  of 
this  preamble,  the  radionuclide  RQs  are 
applicable  to  all  chemical  and  physical 
forms  in  which  the  radionuclides  may 
exist.  Therefore,  the  same  RQ  for  a 
given  radionuclide  will  apply  regardless 
of  whether  the  radionuclide  exists  in  a 
8o-<:alled  "special  form"  (i.e.,  the 
radionuclide  is  a  single  solid  piece  or  is 
contained  in  a  sealed  capsule  with  at 


least  one  dimension  greater  than  five 
millimeters]  or  a  "normal  form"  (Le.,  any 
form  that  has  not  been  demonstrated  to 
qualify  as  a  special  form). 

Finally,  as  part  of  the  proposed  rule, 
EPA  sov^t  comments  on  whether  a 
concentration  cutoff  (expressed  in  curies 
per  gram),  below  which  the  RQs  for 
radionuclides  would  not  apply,  would 
be  appropriate  to  eliminate  unnecessary 
and  excessive  reporting.  Such  a  cutoff 
would  be  similar  in  concept  to  one  used 
by  the  Department  of  Transportation, 
which  defines  radioactive  material  as 
material  containing  greater  than  0.002 
microcuries  per  gram.  All  conunenters 
who  addressed  this  issue  (i.e.,  slighUy 
over  half  of  all  commenters)  favored  a 
concentration  cutoff.  The  commenters 
stated  that  such  a  cutoff  would 
eliminate  the  need  for  many  CERCLA 
reports  involving  releases  that  do  not 
truly  pose  a  danger  to  the  public  or  the 
environment,  particularly  releases  of 
radon  from  naturally  occurring  materials 
in  large  mining  operations,  land 
holdings,  irrigation  systems,  and  mineral 
stockpiles. 

EPA  considered  a  cutoff  because  there 
may  be  no  benefit  in  requiring  reports  of 
releases  of  radioactive  materials  in  such 
low  concentrations.  After  evaluating 
this  issue  and  reviewing  the  public's 
comments,  however,  EPA  has  decided 
not  to  puraue  a  concentration  cutoff 
through  this  rule.  Although  the  Agency 
realizes  that  there  is  some  concentration 
of  radionuclides  below  which  the 
hazards  are  so  low  that  a  government 
response  is  unnecessary,  determination 
of  that  precise  level  is  a  complex  task. 
EPA  does  not  have  a  sufficient  basis  at 
this  time  for  determining  the  appropriate 
concentration  cutoff  level  andi 
fairthermore.  does  not  believe  that  an 
RQ  adjustment  regulation  is  an 
appropriate  forum  in  which  to  make 
such  a  determination.  The  Agency 
believes  that  a  rulemaking  designed  to 
limit  public  health  risks  caused  by 
radiation  exposure,  rather  than  release 
reporting  requirements,  is  a  more 
appropriate  forum.  The  Agency  is 
ciurently  developing  two  rules  related  to 
de  minimis/exempiion/helovii  regulatory 
concern  levels  and  residual 
radioactivity  criteria  that  may  have  a 
bearing  on  this  issue.  If  sufficient 
information  is  provided  in  the  futtu«  to 
enable  the  Agency  to  make  a  finding 
that  a  certain  radionuclide 
concentration  would  pose  a  hazard  only 
rarely  and  under  circumstances  that 
would  not  likely  result  in  any  action 
being  taken  to  respond  to  the  hazard, 
then  the  Agency  will  consider  a 
concentration  cutoff  at  that  time. ' 


C.  Regulatory  Reporting  Exemptions 

In  response  to  numerous  comments 
received  on  the  proposed  rule,  the 
Agency  has  decided  to  exempt  from  the 
CERCLA  notification  requirements  for 
radionuclide  releases  three  release 
sources.  First,  the  Agency  is  exempting 
releases  of  naturally  occurring 
radionuclides  from  large,  generally 
undisturbed  land  holdings,  such  as  golf 
courses  and  parks,  along  with  those 
activities  that  involve  the  disturbance  of 
large  areas  of  land,  such  as  farming  or 
building  construction.  Second,  the 
Agency  is  exempting  the  dumping  of 
coal  and  coal  ash,  as  well  as 
radionuclide  releases  to  all  media  from 
coal  and  coal  ash  piles,  at  utility  and 
industrial  facilities  with  coal-fired 
boilers. 

In  granting  these  exemptions,  the 
Agency  considered  the  risks  posed  by 
the  sources  and  activity  within  the 
context  of  the  purposes  of  the  CERCLA 
section  103  reporting  requirements.  This 
purpose,  as  the  Agency  has  previously 
stated  on  numerous  occasions,  is  to 
require  "notification  of  releases  so  that 
the  appropriate  federal  personnel  can 
evaluate  die  need  for  a  federal  response 
action  and  undertake  any  necessary 
response  (removal  or  remedial  action]  in 
a  timely  fashion."  (50  FR  13456, 13457, 
April  4. 1985).  Thus  if  the  Agency 
determines  diet  the  federal  government 
would  never,  or  would  only  rarely,  take 
a  response  action  as  a  consequence  of 
the  harm  posed  by  the  rdease  or 
because  of  the  infeasibility  of  a  federal 
response,  a  basis  for  an  exemption  from 
the  section  103  reporting  requirements 
may  exist 

With  respect  to  large  undisturbed  land 
holdings,  as  well  as  the  disturbance  of 
large  areas  of  land,  some  commentera 
noted  that  these  sites  and  this  activity 
would  result  in  the  release  of  an  RQ  or 
more  of  some  naturally  occurring 
radionuclides  (radon  in  particular).  The 
Agency  concluded  that  releases  from 
such  land  holdings  and  land  disturbance 
activities  rarely  would  pose  a  hazard  to 
public  health  or  welfare  or  the 
environment  because  releases  would  be 
dispersed  widely  in  the  environment  at 
levels  not  much  (if  at  all)  above  natural 
background.  Furthermore,  the  Agency 
does  not  believe  that  any  action 
realistically  could  be  taken  to  respond 
to  such  releases.  Thus  reports  of 
radionucUde  releases  from  generally 
undisturbed  land  holdings  and  land 
disturbance  activities  could  divert 
National  Response  Center  resources 
unnecessarily,  preventing  timely 
responses  to  those  releases  that  truly 
warrant  a  response.  Releases  of 
radionuclides  from  land  holdings  and 


activities  involving  the  disturbance  of 
land  for  purposes  other  than  mining, 
therefore,  are  exempted  from  complying 
with  the  RQ  notification  requirements. 
Facility  owners  and  operators  still  are 
subject  to  all  other  provisions  under 
CERCLA,  including  all  liability 
provisions. 

The  Agency  is  also  exempting 
radionuclide  releases  resulting  from  the 
dumping  of  coal  and  coal  ash.  and 
radionuclide  releases  to  all  media  from 
coal  and  coal  ash  piles,  at  utility  and 
industrial  facilities  with  coal-fired 
boilers.  Like  the  exemption  for  large 
imdisturbed  land  holdings  and  land 
disturbing  activities,  this  exemption  is 
based  both  upon  the  risks  posed  by  such 
releases  and  the  appropriateness  of  a 
federal  response  to  such  releases  under 
CERCLA. 

Based  upon  information  supplied  by 
commenters  and  upon  other  readily 
available  information,  the  EPA  Office  of 
Radiation  Programs  (ORP)  performed  a 
risk  assessment  of  utility  and  industrial 
facilities  with  coal-fired  boilers  to 
determine  if  a  technical  basis  exists  to 
exempt  these  facilities  from  reporting 
under  CERCLA  for  radionuclide  releases 
from  coal  and  coal  ash  piles.  The  ORP 
risk  assessment  used  reasonably 
conservative  models  to  estimate  the 
radiation  doses  and  resulting  health 
risks  to  residents  and  workere  living  or 
wori(ing  near  or  on  coal  and  coal  ash 
piles.  In  particular,  for  nearby  residents, 
ORP  estimated  doses  and  risks  via  the 
following  potential  exposure  pathways: 
(1)  Direct  radiation;  (2)  various 
pathways  of  exposure  to  particulates 
released  to  the  air.  including  inhalation, 
immersion  in  an  airborne  plume,  direct 
radiation  from  particulates  deposited  on 
the  ground,  and  ingestion  of  crops 
contaminated  by  airborne  deposition;  (3) 
inhalation  of  radon;  (4)  ingestion  of 
contaminated  ground  water,  as  well  as 
ingestion  of  crops  and  livestock 
assumed  to  be  contaminated  by  the 
ground  water  and  (5)  ingestion  of 
contaminated  surface  water,  as  well  as 
ingestion  of  crops  and  livestock 
assumed  to  be  contaminated  by  the 
surface  water.  The  critical  exposure 
pathway  for  nearby  residents  (i.e.,  the 
one  yielding  the  highest  dose  and  risk 
estimates)  was  found  to  be  the 
inhalation  of  radon  from  the  coal  and 
coal  ash  piles. 

For  workers,  ORP  estimated  radiation 
doses  and  resulting  health  risks  via  four 
potential  exposure  pathways:  (1)  Direct 
radiation  when  standing  next  to  (i.e.,  10 
meters  from)  a  coal  or  ash  pile;  (2)  direct 
radiation  when  standing  on  a  coal  or 
ash  pile;  (3)  various  pathways  of 
exposure  to  airborne  particulates. 


including  inhalation,  .mmersion  in  an 
airborne  plume,  and  direct  radiation 
from  particulates  deposited  on  the 
ground;  and  (4)  inhalation  of  radon.  The 
critical  exposure  pathway  for  workrrs 
was  found  to  be  direct  radiation, 
especially  when  standing  on  a  coal  or 
coal  ash  pile.  (See  Technical 
Background  Supplement  in  Support  of 
Rulemaking  Adjustment  Activities  for 
Reportable  Quantities  of  Radionuclides, 
available  in  the  Superfund  Docket,  for 
more  detail  on  the  modeling 
assumptions  used  in  this  analysis.) 

According  to  the  analysis  completed 
by  ORP,  the  estimated  health  risks 
posed  by  the  radiation  releases  from 
coal  and  coal  ash  piles  are  within  the 
range  generally  acceptable  under  the 
Superfund  program.  The  estimated 
health  risk  posed  to  nearby  residents 
and  to  workers  are  all  within  the  general 
range  of  10"*  to  10"'  individual  lifetime 
excess  cancer  risk. 

In  addition,  the  Agency  believes  that 
the  submission  of  individual  reports 
from  each  industrial  and  utility  facility 
with  coal  and  coal  ash  piles  may  not  be 
consistent  with  the  purposes  of  the 
section  103  reporting  requirement.  In  the 
case  of  radiation  releases  from  coal  and 
coal  ash  piles,  the  amount  and  rate  of 
radiation  released  is  extremely  similar 
across  all  industrial  and  utility  facilitips 
with  coal-fired  boilers.  For  example,  all 
coal  and  coal  ash  piles  will  contain  the 
same  radionuclides  in  low 
concentrations.  The  radiation  emitted 
from  these  piles,  therefore,  will  always 
be  emitted  continuously  at  low  levels  . 
spread  over  large  areas — it  never  will  be 
emitted  at  a  hi^  rate  or  in  an  unusually 
large  amount  as  the  result  of  a  sudden, 
episodic  release.  EPA  is  already  aware 
of  the  amount  and  concentration  of 
these  radiation  releases.  Because  of 
these  two  factors,  submission  of 
individual  notifications  of  these  releases 
is  not  necessary  for  the  government  to 
assess  whether  a  response  action  is 
needed  under  CERCLA. 

Perhaps  more  importantiy,  however,  a 
response  action  (i.e.,  removal  or 
remedial  action)  under  CERCLA  does 
not  appear  to  be  the  most  appropriate 
federal  regulatory  response  to  radiation 
releases  that  are  (1)  similar  in  amount 
and  concentration  across  an  entire 
sector  of  industry;  (2)  pose  acceptable 
exposure  risks:  and  (3)  disperse  quickly 
in  the  environment  such  that  a  response 
is  not  necessary  to  cleanup  the 
accumulation  of  what  has  already  been 
released.  Whereas  CERCLA  is  designed 
to  enable  the  government  to  respond  on 
a  case-by-case  basis  where  each  site  or 
release  poses  different  hazards  and 
requires  a  different  type  of  response 
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other  federal  regulatory  programs  and 
mechanisiQB  are  more  appropriately 
designed  to  address  the  hazards  of 
releases  that  uniformly  occur  across  an 
entire  industry.  In  summary,  because  the 
health  risks  from  radiation  releases  from 
coal  and  coal  ask  piles  from  industrial 
and  utility  facilities  with  coal-Hred 
boilers  axe  generally  acceptable  and 
because  it  is  extremely  tinlikely  that  the 
Agency  would  take  a  response  action  to 
such  releases,  the  Agency  is  exempting 
these  releases  from  the  CERCLA  Section 
103  reporting  requirements. 

D.  Duplicate  Reporting/ Regulatory 
Consistency 

Several  federal  agencies,  including  the 
Nuclear  Regulatory  Commission  and  the 
Departments  of  Transportation  and 
Energy,  have  existing  requirements  to 
report  radionuclide  releases  under 
certain  conditions.  EPA  also  may 
require  reporting  under  the  Toxic 
Substances  Control  Act. 

Nearly  half  of  all  commenters  stated 
that  the  CERCLA  notification 
requirements  for  radionuclide  releases 
were  an  urmecetsary  duplication  or 
contradiction  coexisting  reporting 
requirements.  EPA  points  out,  however, 
that  the  sUtutoiy  language  of  CERCLA 
(section  103(a))  requires  that  a  facility's 
owner  or  operator  immediately  report  to 
the  National  Response  Center  releases 
from  the  facihty  that  equal  or  exceed  an 
RQ.  One  exemption  to  this  reporting 
requirement  however,  is  for  releases 
that  constitute  a  nuclear  incident  as 
defined  by  section  170  of  the  Atomic 
Energy  Act  (see  CERCLA  section 
101(22)).  For  the  most  hazardous 
releases,  therefore,  notification  of  the 
National  Response  Center  is  not 
required.  The  statute  provides  no  other 
exceptions  for  situations  in  which  other 
government  agencies  also  must  be 
informed  of  radionucUde  releases 
pursuant  to  the  directives  of  other 
statutes  or  regulations.^  CERCLA 
notification  requirements,  however,  are 
not  intended  to  supercede  or  supplant 
notification  to  state  and  local  authorities 
in  the  event  of  a  release.  These 
notifications  may  occur  as  they  have  in 
the  past:  the  requirement  to  report 
immediately  to  the  National  Response 
Center  may  be  interpreted  on  a  case-by- 
case  basis,  depending  on  the  exigencies 
of  the  situation. 


^  While  the  eullMrily  to  respond  to  radiological 
rdeitae*  o«rt*i<ie  a  boiding  ivithin  a  federal  facitily 
hat  br«a  delegated  by  Executive  Order  Na  125aa 
lectiona  2  (d]  and  (e)(1).  to  the  federal  agency  with 
custody  of  or  iurisdictiofi  or  control  over  that 
(aciiily.  wadk  releataa  atill  oiuat  Iw  reported  to  tke 
Nation^  RatpoBM  Cwilw  iftharaliaii  is  one  RQ 
or  more  gf  l<r  Iban  Ifaa  ptfaoiited  calease- 


While  EPA  understands  that  some 
additional  burden  would  be  imposed 
upon  facility  awaen  and  operators  who 
would  need  to  file  reports  with  more 
than  one  government  agency,  one 
purpose  of  alerting  the  National 
Response  Center  is  to  ensure  a 
coordinated  federal,  state,  and  local 
response  to  the  release,  if  a  response  is 
needed.  AdditionaHy,  as  noted  in  the 
Economic  Impact  Analysis 
accompanying  this  rule,  EPA  expects 
that  only  about  59  additional 
notifications  of  episodic  releases 
annually  will  result  fiom  the  RQ 
adjustments.  Thus,  the  incidence  of 
duplicative  reporting  due  to  this  rule  is 
relatively  smalL 

Two  commenters  also  questioned  how 
the  CERCLA  reporting  requirement 
could  be  reconciled  with  the  reporting 
provisions  of  the  Federal  Radiological 
Emergency  Response  Plan  (FRERP).  The 
Agency  notes  that  the  FRERP  itself 
states  that  it  is  a  framework  for 
coordinating  federal  actions  within 
statutory  or  other  authorities,  rather 
than  creating  any  new  authorities  itself. 
One  such  controlling  statutory  authority 
is  CERCLA.  with  its  requirement  for  the 
reporting  of  releases  to  the  National 
Response  Center.  Furthermore,  the 
FRERP  expressly  allows  facility  owners 
or  operators  to  contact  directly  an 
appropriate  federal  agency  for 
assistance,  which  in  this  case  is  the 
National  Response  Center.  Therefore, 
this  rule  has  no  bearing  on  the  FRERP. 
The  framework  for  coordinating  federal 
actions  established  by  the  FRERP 
remains  completely  in  place;  the  reports 
required  by  this  rule  simply  will  provide 
added  information. 

IIL  neoMiaB  of  NPRM  Methodology 

A.  General 

Although  radionuclides  are  iratential 
carcinogens,  there  are  several  reasons 
why  EPA  could  not  adjust  the 
radionuclide  RQs  using  the  existing 
methodology  for  adjusting  RQs  of 
potential  chemical  carcinogens  (see  52 
FR  8140,  March  16, 1987  for  a  detailed 
description  of  the  potential  carcinogen 
RQ  adjustment  methodology).  First, 
direct  applicabon  of  the  potential 
carcinogen  RQ  adjustment  methodology 
would  result  in  adjusted  RQs  for 
radionuclides  of  either  one  or  ten 
pounds.  Each  radionuclide  has  a 
different  "specific  activity"  (Le.,  a 
certain  number  of  curies  per  gram  of  the 
element)  and  one  or  ten  pounds  equates 
to  a  different  aiuaber  of  curies  of  each 
nuclide.  Neither  one  nor  ten  pounds  is 
appropriate  for  radionuclide  RQs 
because  they  equate  to  a  large  ntunber 
of  curies  for  oest  isotopes  and. 


therefore,  could  present  an  undue 
hazard  if  released.  In  fact  as  little  as 
one-billionth  of  a  pound  of  certain 
radionuclides  could  pose  a  threat  to 
public  healdi  or  welfare  or  the 
environment.  Second,  the  RQs  that 
would  be  calculated  for  radionuclides 
using  the  potential  carcinogen  RQ 
adjustment  methodology  (one  or  ten 
potmds)  would  differ  by  only  one  order 
of  magnitude.  EPA  believes  that  this 
variation  would  not  be  appropriate  for 
radionuclides,  which  present  levels  of 
hazard  that  differ  by  many  orders  of 
magnitude.  Finally,  establishing  RQs  in 
mass  units  such  as  potmds  is  entirely 
inappropriate  because  most  radiation 
meastuements  and  standards  in  the  U.S. 
are  established  in  terms  of  curies  or 
dose-equivalent  limits  (in  units  of  rem). 

The  approach  that  EPA  selected  and 
presented  hi  the  March  10, 1987  NPRM 
began  with  a  decision  to  establish  an 
RQ  in  terms  dt  activity  (measured  in 
imits  of  ciuies)  for  individual 
radionuclides.  To  devel(^  individual 
RQs  in  units  of  curies,  the  Agency  relied 
heavily  on  the  health  data  and  human 
intake  limits  published  by  the 
International  Commission  on 
Radiological  Protectioa  (ICRP). 
particularly  as  reflected  in  its 
Publication  30  (Peigamoo  1982).  Data 
were  available  for  757  radionuclides, 
and  so  analysis  of  individual 
radionncJides  was  limited  to  this 
imiverse.  Although  this  list  is  not 
comprehensive  (there  are  more  than 
1.500  Imown  radionudides),  it  does 
represent  all  radionuclides  for  which 
data  needed  by  EPA  to  develop 
individual  radionuclide  RQs  are 
available.  Fnrth^mora.  the  remaining 
radionuclides  are  generally  rare  and 
short-lived,  and  most  are  of  little 
practical  significance.  Thus.  EPA  today 
is  establishing  individual  RQs  for  757 
radionuclides.  Because  of  the 
inadequacy  of  available  data  for  all 
other  radionuclides,  they  are  treated  as 
a  generic  class  with  a  single  RQ  for  the 
entire  class. 

The  individual  RQs  were  calculated 
using  the  Annual  Limits  of  Intake  (ALls) 
developed  by  the  ICRP.  The  ALIs: 

are  the  annual  intakes  of  given  radionuclides 
by  'Reference  Man'  which  wotild  result  in 
either  (1)  a  committed  effective  dose- 
eqtiivalenl  •  of  5  rem  tc  *e  w*ole  body 


*  An  effective  dose-equivalent  is  a  weighted 
averajie  of  committed  dose-equiralefits  for  specific 
organs,  with  the  weights  riaterniMd  ban  risk 
factors  nsanriatad  with  the  wapartiwe  organs.  It 
provides  a  raeastire  of  the  overall  (i«..  total  Ixxiyi 
carcinogenic  and  genetic  risk  resiilting  from  a 
radionuclide  expusuia.  Ilie  letm  "coimnitted  dose- 
equivalenr  maaos  that  tfaia  ia  dia  dose  thM  will 


(stochastic  ALI),  or  (2)  a  committed  dose- 
equivalent  of  50  rem  to  any  organ  or  tissue 
(non-stochastic  AU).* 

ICRP  has  presented  AUs  for  both  oral 
ingestion  and  inhalation.  The  ALIs, 
which  are  in  units  of  becquerels,  are 
considered  to  produce  harm  comparable 
to  that  of  receiving  a  imiform  whole 
body  dose-equivalent  of  five  rem.  It  is 
important  to  note  that  ALIs  represent 
quantities  of  radionuclides  taken  into 
the  body,  not  quantities  released  to  the 
environment.  These  curie  levels  were 
adjusted  by  EPA  to  reflect  (1)  the 
difference  between  intake  levels  and 
release  levels,  and  (2)  a  lower  whole 
body  dose-equivalent  of  500  millirem 
(0.5  rem),  a  more  protective  limitation. 

For  purposes  of  this  rulemaking,  the 
Agency  used  conservative  assumptions 
regarding  different  releases  to  air  and 
water,  and  analyzed  expostire  through 
inhalation,  ingestion,  and  direct 
exposure.  The  Agency  then  estimated 
the  smallest  number  of  curies  of  a 
radionuclide  that  if  released  into  the 
environment  over  a  24-hour  period, 
could  result  in  a  person  located  30 
meters  from  the  release  point  receiving 
an  effective  dose-equivalent  of  500 
millirem. 

Only  two  commenters  expressed  a 
preference  for  an  alternative  approach 
for  adjusting  the  radionuclide  RQs.  Both 
indicated  that  establishing  a  dose- 
equivalent  level  as  the  radionuclide  RQ 
would  be  desirable  imder  certain 
circumstances.  One  commenter 
explained  that  nuclear  power  plants 
could  use  site-specific  data  to  calculate 
potential  exposures  for  a  release, 
thereby  enabling  appropriate 
adjustments  in  RQs  for  site-specific 
application.  EPA  believes,  however,  that 
few  other  individuals  and  organizations 
that  handle  radionuclides  have  this 
capability.  Additionally,  the  Agency 
believes  that  it  is  the  government's 
proper  role,  and  not  that  of  a  private 
party,  to  evaluate  the  release  to 
determine  whether  government 
intervention  is  required.  The  Agency 
also  believes  that  development  of  a 
special  rule  to  cover  releases  from 
nuclear  power  plants  would  serve  no 
useful  purpose  and  would  be  more 
confusing  and  difficult  to  implement 
This  is  particularly  true  because  most 
releases  from  nuclear  power  plants 
would  be  exempted  from  the  CERCLA 
notification  requirements  because  these 
releases  are  federally  permitted  tmder 


accrue  from  one  year  of  intake  of  radionuclides 
during  the  remaining  Kfetime  (SO  years)  of  the 
individuaL   ' 

*  The  total  dose-eqnivalent  averaged  throughout  a 
single  organ  or  tissue  (rather  than  the  whole  body) 
in  Uie  60  years  after  intake  of  a  radionuclide  into  the 
Iwdy. 


CERCLA  section  101(10)(K)  or  are 
excluded  from  the  definition  of  CERCLA 
releases  under  section  101(22)(C). 
The  other  commenter  noted  that 
radionuclide  transport  in  some  media, 
such  as  ground  water,  is  so  slow  that 
there  would  be  time  for  facility  owners 
or  operators  to  estimate  the  dose- 
equivalent  released  before  public 
exposure  occurred.  The  Agency  notes, 
though,  that  it  is  the  intention  of 
CERCLA  that  the  government  be 
informed  immediately  of  releases  that 
may  pose  a  hazard  to  public  health  or 
welfare  or  the  environment.  Further,  the 
Agency  has  determined  that  it  would  be 
impractical  from  an  implementation 
standpoint  to  provide  different  RQs  for 
releases  to  different  media,  and,  in  some 
media  (e.g.,  air),  transport  of  the  release 
to  a  point  of  exposure  could  occur 
quickly,  allowing  minimal  time  for  an 
evaluation.  The  Agency  is  convinced 
that  activity-level  RQs  will  result  in  the 
most  timely  reporting. 

Two  commenters  argued  that  one  of 
EPA's  objections  to  a  dose-equivalent 
RQ,  the  degree  of  variability  in 
estimating  whole  body  dose-equivalents, 
also  was  applicable  to  EPA's  selected 
approach.  EPA  disagrees,  however, 
because  the  curie  is  a  clearly  defined 
number  for  any  given  radionuclide. 
Unlike  a  dose-equivalent  RQ.  where 
determination  of  whether  an  RQ  has 
been  released  wotild  be  based  at  least 
partially  on  the  expostue  scenario 
associated  with  the  release,  a  release  in 
curies  could  be  measiued  or  estimated 
irrespective  of  the  exposure  conditions. 
By  establishing  the  adjusted  RQs  in 
units  of  curies,  the  Agency  has  made 
asstunptions  about  the  circumstances 
surroimding  a  release,  and  thereby  has 
reduced  the  number  of  assumptions  that 
would  be  required  to  be  made  by 
releasers  to  determine  if  the  release 
equals  or  exceeds  an  RQ.  EPA  believes 
that  it  will  be  assured  of  more  timely 
reporting  if  the  method  for  determining 
whether  an  RQ  has  been  released  is 
imambiguous  and  not  open  to  judgment; 
measuring  or  estimating  the  number  of 
curies  released  is  generally  simpler  and 
less  open  to  judgment  than  estimating  a 
resulting  dose-equivalent  The  Agency 
believes  that  by  making  conservative 
assumptions  about  release 
circimistances  to  derive  activity  level 
RQs,  the  Agency  will  be  assured  that  the 
appropriate  government  authorities  will 
have  an  opportunity  to  evaluate  the 
need  for  a  response. 

In  developing  the  proposed  RQs,  the 
Agency  did  not  accoimt  for  radioactive 
decay  explicitly  in  its  models.  After 
considering  this  issue  fivther  and  after 
reviewing  the  public's  comments. 


radioactive  decay  has  been 
incorporated  into  some  of  the  models 
used  to  determine  the  final  RQ 
adjustments.  For  the  inhalation  pathway 
model  and  the  model  used  to  evaluate 
direct  exposure  due  to  submersion  in  an 
airborne  cloud,  the  Agency  has  decided 
to  continue  to  ignore  the  effects  of 
radioactive  decay.  Both  of  these 
pathway  models  consider  exposures  to 
an  airborne  plume  of  radionuclides; 
however,  the  period  of  release  and 
exposure,  and  thus  the  extent  of 
radioactive  decay  over  these  periods, 
cannot  be  defined.  For  example,  a  short- 
lived radionuchde  could  undergo 
significant  decay  if  the  release  and 
exposure  periods  were  one  day,  but 
decay  would  be  much  less  if  a  time 
period  of  one  hour  was  considered. 
Because  the  models  do  not  stipulate  the 
release  periods  (except  to  assume  that 
they  do  not  exceed  24  hours),  the 
Agency  assiuned  conservatively  that  no 
decay  occurs  over  these  periods.  EPA 
also  ignored  det;ay  over  the  period  of 
radionuclide  transport  to  the  point  of 
inhalation  or  submersion  in  a  cloud. 
This  approach  was  adopted  because 
transport  to  a  location  30  meters  from 
the  point  of  release  may  occur  in  a 
matter  of  seconds,  and  decay  would  be 
negligible  for  a  large  majority  of 
radionuclides. 

In  the  model  used  to  evaluate 
exposure  by  the  ingestion  of  ground 
water,  the  release  conservatively  is 
assumed  to  be  instantaneous  to  the 
saturated  zone,  and  it  is  assiuned  that 
no  decay  occurs  over  the  period  of  the 
release.  Decay  over  the  period  of 
transport  and  period  of  ingestion, 
however,  has  been  incorporated  into  the 
model.  For  the  period  of  transport  the 
time  that  it  would  take  for  a  released 
radionuclide  to  travel  to  a  drinking 
water  well  is  first  determined  assuming 
conservative  transport  characteristics 
that  take  into  account  ground-water 
flow  and  sorption  in  an  aquifer.  In  order 
to  consider  decay  over  the  period  of 
ingestion,  it  is  recognized  that  an 
individual  would  ingest  progressively 
smaller  quantities  of  radionuclides  as 
the  radionuchdes  decay  over  the  period 
of  ingestion.  For  a  detailed  explanation 
of  the  mathematical  calculations  used  to 
incorporate  radioactive  decay  into  the 
groimd-water  ingestion  model,  see  the 
Technical  Background  Document  to 
Support  the  Final  Rulemaking  Pursuant 
to  Section  102  of  CERCLA: 
Radionuclides  (Technical  Backgrotmd 
Document),  Chapter  4  and  Appendix  B 
of  that  report  available  in  the  Superfund 
Docket 

In  the  NPRM.  ingestion  of  vegetables 
contaminated  by  the  airborne  deposition 
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of  radionuclides  was  considered  as 
another  exposure  pathway,  but  it  was 
detennined  that  tt  was  not  a  critical 
pathway,  largely  because  radioactive 
decay  was  ignored.  With  the 
incorporation  of  radioactive  decay  into 
the  exposure  models,  the  results  of  the 
vegetable  ingestion  pathway  model 
serve  as  the  basis  for  the  RQs  for  some 
radionuclides.  In  the  model  used  to 
evaluate  the  ingestion  of  vegetables 
conttuninated  by  airborne  deposition,  it 
is  not  possible  to  define  the  period  of 
release  and  deposition.  Following  the 
same  approach  used  in  the  inhalation 
and  cloud  submersion  models,  therefore, 
decay  during  release  and  dqxisition  is 
ignored.  Similarly,  decay  during 
airborne  transport  to  vegetation  located 
30  meters  frora  the  point  of  release  is  not 
considered  because  the  transport  occurs 
over  a  30-second  period  in  the  model 
and  decay  over  this  period  would  not  be 
significant  for  the  large  majority  of 
radionuclides.  Once  the  initial  quantity 
of  radionuclides  is  deposited  upon  the 
vegetation,  howrever.  a  significant 
amount  of  decay  may  occur  before  the 
radkMuicUdes  actually  are  consumed. 
Decay  over  the  period  of  ingestion, 
therefore,  is  taken  into  account  in  the 
vegetable  ingestion  model 

Finally,  for  direct  exposure  to  a  point 
source  of  radionuclide,  the  Agency  has 
decided  to  ifftote  decay  during  the 
period  of  release  and  transport  and  to 
assume  instead  that  the  release  occurs 
instantaneously  and  that  a  person  is 
exposed  to  radiation  immediately  after 
the  radionuclide  is  released.  Radioactive 
decay  during  the  period  of  exposure, 
however,  (s  fully  accounted  for  in  the 
model.  See  Chapter  4  and  Appendix  D  of 
the  Technical  Back^ound  DNocument  for 
a  detailed  disctission  on  the  methods  for 
incorporating  radioactive  decay  into  the 
direct  exposure  pathway  model. 

In  summary,  the  methodology  to 
adjust  the  final  radionuclide  RQs  uses 
five  separate  equations  to  derive  release 
values,  in  curies,  that  could  result  in  an 
individual  30  meters  from  the  release 
point  receiving  an  effective  dose- 
equivalent  of  500  millirem.  The  Five 
equations  represent  the  following  routes 
of  exposure:  inhalation,  ground-water 
ingestion,  vegetable  ingestion,  direct 
exposure  to  a  point  source,  and  direct 
exposure  by  submersion  in  a  cloud  of 
radioactive  noble  gas.  A  sixth  pathway 
equation,  which  is  described  later  in  this 
preamble,  is  for  the  ingestion  of  surface 
water.  Although  EPA  calculated  release 
values  for  this  exposure  pathway,  they 
were  never  lower  than  those  calculated 
for  the  other  pathways  and,  thus,  never 
served  as  the  basis  for  RQs. 


Slightly  over  half  of  all  comineaters 
raised  concerns  ^>out  the 
appropriateness  of  certain  general 
assumptions  used  in  the  moidels.  Four 
commenters  argued  that  the  500  millirem 
whole  body  dose-equivalent  was  too 
conservative.  EPA  disagrees,  and  points 
out  that  Federal  Radiation  Protection 
Guidance  recommends  500  millirRm  as 
an  upper  botmd  on  exposure  to 
individual  members  of  the  general 
public.  RQs  do  not  have  to  be  set  at 
such  levels  that  reports  would  i>e 
received  only  when  there  is  a 
substantial  danger  to  the  public  health 
or  welfare  or  the  environment  RQs  are 
simply  reporting  triggers  that  allow 
government  authorities  to  evaluate  a 
release  to  determine  if,  based  on  die 
circumstances  of  the  release,  there  is  a 
need  for  federal  state,  or  local  action.  In 
addition,  alternative  and  even  more 
conservative  dose-equivalents  <^2S  and 
100  millirem  per  year  were  noted  in  the 
NPRM  as  being  considered  by  EPA  for 
calculating  radionuclide  RQs.  However, 
after  further  examination  and  after 
reviewing  Hie  public's  comments,  EPA 
has  concluded  that,  for  ttie  time  being, 
the  500  millirem  asstmiption  is 
sufficiently  protective  of  the  general 
public  and  the  environment. 
Furthermore,  EPA  emphasizes  that,  due 
to  the  conaervatisra  of  the  exposure 
pathway  models  noted  above,  it  is  Hkely 
that  the  release  of  an  RQ  will  result  in 
doses  that  are  less  than  500  millirem. 
However,  if  the  Federal  Radiation 
Protection  Guidance  recommendation 
for  exposure  limits  for  the  general  public 
changes  from  500  millirem  to  100 
millirem.  or  any  other  level,  the  Agency 
will  consider  adjusting  the  radionuclide 
RQs  accordingly  in  a  fiiture  technical 
update. 

Another  commenter  stated  that  ALIs 
were  deN-eloped  to  protect  workers  from 
radiolugical  hazards,  and  that  RQs 
should  be  protective  of  critically 
exposed  individuals,  such  as  children, 
rather  than  workers.  The  Agency  agrees 
that  RQs  are  reporting  triggers  to  protect 
the  public  health  and  welfare  and  the 
environment  from  the  hazards 
associated  with  releases  of  hazardous 
substances.  The  ALIs  used  in  the 
exposure  models,  therefore,  are  divided 
by  'a  factor  of  10  to  reflect  a  whole  body 
dose-equivalent  of  500  millirem  (0.5 
rem),  as  opposed  to  the  occupational 
exposure  limit  of  5  rem.  The  Agency 
does  not  agree,  however,  that  the  most 
critical  member  of  the  general  public 
should  be  used  in  determining  RQs.  EPA 
believes  that  the  final  RQs  adjusted 
today  are  low  enough  to  assure  timely 
reporting  for  most  release  situations,  but 
not  so  low  as  to  result  in  numerous 


release  reports  to  which  the  government 
weidd  be  nnykaly  to  respond  If  the 
Agency  determines,  however,  that  RQs 
for  particular  radionuclides  are 
inappropriate,  diose  RQs  will  be 
adjusted  in  a  futtue  technical  update. 

Six  commenters  argued  that  the 
selection  of  an  exposure  point  30  meters 
from  the  release  was  too  conservative. 
The  Agency,  bowevM,  does  not  agree. 
The  Agency  developed  release  scenarios 
that  it  believes  are  conservative  but 
reasonable  representations  of  potential 
release  events.  Because  the  models 
derive  RQs  applicable  to  releases  bom  a 
wide  variety  of  facilities,  it  is  likely  that 
the  models  do  not  represent  accurately 
all  potential  release  events.  However, 
due  to  the  administrative  complexity 
involved  in  developing  <Ufferent  RQs  for 
different  types  of  Eacilities.  the  Agency 
relies  first  on  conservative  models  and 
then  on  the  appropriate  government 
official  to  evaluate  the  risks  and  the 
need  for  a  response  once  notification 
occurs. 

Although  30  meters  was  sdected  as 
the  aasnined  distance  between  the  point 
ot  release  and  the  point  of  exposure,  a 
longer  or  shorter  distance,  in  reality, 
could  be  relevant.  Most  nuclear  power 
plants  have  restricted  areas  around  a 
facility  mudi  greater  than  30  meters: 
many  facilities,  such  as  hospitals,  have 
no  restricted  area  and  30  meters 
arguably  could  be  too  fat.  The 
Department  of  Transportation's  (DOT) 
Emergency  Response  Guidebook 
recommends  a  range  of  isolation 
distances  for  releases  of  hazardous 
chemicals  (not  radionuclides),  and  30 
meters  is  within  the  range  of 
recommended  distances.  For  small  leaks 
of  hazardous  chemicals,  the  DOT- 
recommended  initial  isolation  distances 
range  from  9  metera  to  180  meters,  and 
for  large  spills  the  recommended  initial 
isolation  distances  range  from  20  meters 
to  380  meters.  Approximately  44  percent 
of  the  initial  isolation  distances 
recommended  for  releases  of  hazardous 
chemicals  is  in  the  zero  to  30-meter 
range.  The  30-meter  distance  assumed  in 
the  exposure  models,  therefore,  does  not 
conflict  with  the  DOT  Guidebook  and  is 
not  unrealistic. 

Two  commenters  claimed  that  the  24- 
hour  period  of  exposure  for  some 
models  is  too  conservative  and  that 
releases  are  unlikely  to  last  that  long. 
EPA  agrees  that  it  may  be  unlikely  for 
exposure  to  last  24  hours  for  some 
pathways:  however,  no  shorter  period 
could  be  determined  that  was  shown  to 
be  sufficiently  protective.  The  release 
scenarios  were  developed  to  ensure  that 
timely  reporting  occurs;  without  such 
reports,  a  release  may  continue 


unabated  for  at  least  24  hours,  and  a 
proper  response  may  not  occor.  EPA 
points  out  dnt  all  ideases  nnist  be 
measured  over  a  24-hour  period  to 
determine  if  dw  RQ  has  been  exceeded. 
Releases  can  occur  over  a  shorter  period 
of  time;  however,  a*  soon  as  an  RQ  is 
released  (within  a  24-hoar  period),  the 
release  needs  to  be  reported  to  die 
National  Response  Center. 

B.  Inhalation  Pathway 

The  inhalation  equation  derives  a 
release  value  for  each  radionudide. 
Inhalation  release  values  are  in  units  of 
curies  md  represent  the  activity  levd  of 
each  radionuclide  that  if  releaMd  under 
the  assuBied  set  of  nodeling  conditions, 
could  result  in  an  exposed  individual 
receiving  a  whole  body  doae-equivalent 
of  500  millirem  (0.5  rem}.  Critical 
as8umpti(HM  that  are  built  into  the 
equation  are  that  the  release  occu^ 
from  a  point  soaice  at  ground  level  and 
that  the  hypothetically  exposed 
individual  is  30  meters  downwind  bom 
the  point  of  release.  The  release  values 
are  derived  by  dividing  the  ALI  for 
inhalation  presented  in  ICRP  Publication 
30 1^  the  product  of  several  iactocs  that 
account  f(»  the  dispersion  in  air.  the 
fraction  of  each  radionuclide  that  could 
become  airborne,  the  breathing  rate  of 
man,  and  other  fiactora  described  in 
detail  in  the  Technical  Background 
Document.  Chapter  4.  Where  more  than 
one  inhalation  ALI  is  given  by  ICRP  for 
a  particular  radionuclide,  the  lowest  one 
was  used  This  approach  assures  that 
the  possible  release  of  the  most 
hazardous  chemical  form  is  taken  into 
consideration. 

The  inhalation  model  was  not  used  for 
noble  gases  other  than  radon  (e.g, 
argon,  krypton,  and  xenon).  According 
to  ICRP  Pubhcation  3a  die  effects  of 
inhaling  a  noble  gas  are  ne^igible 
compared  to  the  effects  of  external 
irradiation  from  a  pereon  being 
submerged  m  a  gas  dond  of  these 
radionacndes.  Thus,  a  separate  model 
described  later,  was  osed  to  deteuiiiie 
the  direct  expoeore  release  values  for 
noble  gas  radionBcfides.  Inhalation  of 
radon  was  considered  because  the 
critical  heahh  effect  associated  widi 
exposure  to  radon  is  caused  by 
inhalation  of  radon's  short-lived  decay 
prodncts. 

Five  coouaenters  expressed  concerns 
that  certain  aspects  of  die  inhalation 
pathway  saodel  were  unreasonable.  One 
commenter  argued  that,  for 
radionuclides  with  multiple  ALIs.  the 
ALI  erf  the  qiedfic  cheorical  form  should 
be  used,  rather  than  the  lowest  ALI 
vahie  for  that  radionuclide.  EPA  does 
not  agree  with  this  conunenter.  Usng 
multiple  ALIs  weald  resnh  in  mohiple 


RQs  for  each  radionuclide;  EPA  believes 
that  a  single  reporting  trigger  is  less 
confusing  and  more  likely  to  assure 
timely  reporting. 

Four  commenters  argued  that  the 
assumption  of  a  point  source  release  for 
uniform  emissions  over  laige  areas  was 
inapplicable,  and  two  other  commenters 
claimed  that  the  assumption  of  a 
grotmd-Ievel  release  was  inapplicable 
for  emissions  from  piled  materials  or 
raised  stacks.  EPA  realizes  that  any 
single  atmospheric  dispersion  model 
win  not  be  apphcable  to  all  possible 
release  scenarios.  The  Agency  believes, 
however,  that  multiple  RQs  for  different 
release  configurations  would  add 
significant  complications  to  the  rule  and 
is  unnecessary  given  the  purpose  of 
RQs.  Even  if  the  Agency  used  many 
different  models  to  develop  RQs  for 
numerous  different  release  scenarios, 
there  would  still  be  countless  other 
scenarios  for  which  the  modeb  would 
not  be  fully  applicable.  For  these 
reasons,  the  Agency  devdoped 
exposure  models  to  simulate  release 
events  at  facilities  that  coold  rdease 
radionuclides  and  to  calculate  RQs  that 
are  apirficable  broadly. 

Another  oommentei  cited  several 
aspects  of  the  inhalation  aiodel  as 
overly  conservative  This  commenter 
claimed  that  the  reiease  fractions  used 
in  the  model  were  of  questionable 
applicability  because  they  were 
developed  for  uramian  fuel  cycle 
facilities;  the  di^fiersioa  coefficients 
were  suspect  becauae  they  were 
extrapolated  to  a  distance  shorter  than 
the  range  of  standwd  references;  and 
the  model  failed  to  accoont  for  vertical 
dispersion,  radioactive  decay,  plume 
washout,  ground  deposition,  or  groond 
effects  on  dispersion.  First,  the  Agency 
notes  that  the  release  Auctions  were  not 
developed  strictiy  for  uranium  fuel  cycle 
facilities,  but  cdso  for  a  variety  of  other 
radioactive  material  operatitms.  and 
they  are  the  only  known  attempt  to 
quantify  in  a  consistent  manner  airt>ome 
release  fractions  for  nonmous 
radionuclides.  Second  wdiile  the 
di^iersion  coefficients  have  been 
extrapolated  to  a  distance  shorter  than 
pubU^ied  ranges,  the  results  appear 
reasonable  compared  to  docmnented 
values  for  distances  of  100  meters  or 
more.  Finally,  dispersion  in  vertical  and 
horizontal  directions  was  taken  into 
account  but  dispersion  in  the  direction 
of  flow  was  ignored  because,  relative  to 
the  choeen  wind  velocity  of  one  meter 
per  second,  it  is  insignificant; 
radioactive  decay  was  not  considered 
for  reasons  explained  eariier  in  this 
preamble;  frfnne  washout  was  ignored 
because  it  is  unpredictable  and  because 


most  days  are  rain-free;  and  ground 
deposition  was  not  considered  because 
radionuclides  of  respirabfe  diameter  are 
unlikely  to  plafe  ont  on  the  gronnd 
significantly  before  reaching  a  receptor 
located  only  30  meters  away. 

It  also  has  come  to  EPA's  attention 
that  the  release  fraction  used  for 
bromine  and  chlorine  isotopes  in  the 
inhalation  model  may  be  too  low.  The 
Agency  is  examining  whether  a  release 
fraction  of  0.5.  rather  than  Oin.  may  be 
more  appropriate  for  these  isotopes. 
Such  a  change  in  the  release  fraction 
would  result  in  a  lower  RQ  for  four 
isotopes:  Chlorine-36— new  RQ  would 
be  0.1  Ci:  Bromine-77 — new  RQ  would 
be  10  Ci;  Bromine-80m — new  RQ  would 
be  100  Ci;  and  Bromine-SS — new  RQ 
would  be  100  CL  The  Agency  will  be 
considering  readjusting  these  four  RQs 
in  a  future  rulemaking. 

C.  Ingestion  Pathway 

1.  Ground- Water  Ingestion 

One  ingestion  equation  used  for  RQ 
development  is  based  on  a  release  of  a 
radionuclide  to  ground  water.  The 
maximum  concentration  in  a  plume  30 
meters  downgradient  from  a  point 
source  release  is  calculated  using 
ground-water  advection-dispersion 
modeling  equations  that  take  into 
account  sorption  of  the  radionuclides  in 
the  aquifer,  ground-water  flow  velocities 
and  other  hydrogeological  parameters, 
and  radioactive  decay  during  transport 
and  during  the  exposure  period.  The 
details  of  this  model  are  discussed  in  the 
Technical  Background  Document 
Chapter  4. 

Only  two  commenters  referenced  the 
ground-water  ingestion  modeL  One    . 
commenter  claimed  that  the  model's 
ground-water  velocity  was 
unrealistically  slow  and  that  the  model 
assumed  that  radionuclides  would 
migrate  upgradient  EI>A  obtained  tlie 
velocity,  however,  from  published 
studies  that  substantiate  its 
appropriateness.  Also,  EPA  emphasizes 
that  only  poesiMe  exposures  at  a 
downgradient  location  were  considered. 

The  other  commenter  argaed  that  by 
assuming  that  a  person  would  ingest 
contaminated  ground  water  for  a 
maximum  period  of  only  one  year,  the 
model  results  in  release  values  that  are 
too  low  for  certain  radionochdrs. 

Additionally,  this  commenter  stated 
that  the  use  of  a  point  source  release  is 
inappropriate  when  approximating  the 
release  of  a  radionuclide  from  a  large 
area  into  an  aquifer.  Prrst,  contrary  to 
what  the  commenter  states,  the  one  year 
exposure  time  results  in  higher  RQs.  not 
lower  RQs.  This  is  because  the  model 
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assumes  a  maximum  period  of  exposure 
of  one  vear,  even  thou^  it  may  take 
several  years  for  a  Radionuclide  pliune 
to  pass  a  drinking  water  well  located  30 
meters  away  (a  longer  exposure  period 
would  result  in  a  greater  intake  of 
radionuclides  for  a  given  release 
amount).  By  limiting  the  exposure  period 
to  one  year,  a  greater  number  of  curies 
would  need  to  be  released  before  an 
exposed  person  receives  5O0  millirem. 
Additionally,  the  one  year  maximum 
time  period  is  appropriate  because  AUs 
are  annual  intake  limits.  Second,  EPA 
agrees  that  the  model's  use  of  a  point 
source  release  yields  a  lower  release 
value  than  if  an  area  source  was 
assumed,  as  in  the  commenter's 
scenario.  However.  EPA  prefers  to  use  a 
single  ground-water  dispersion  model  to 
calculate  RQs  and  believes  that  the 
complications  added  by  having  multiple 
RQs  for  different  release  configurations 
would  outweigh  the  benefits  to  be 
gained  by  such  an  approach. 

2.  Vegetable  Ingestion 

In  its  analyses  for  the  proposed  rule. 
the  Agency  evaluated  each  of  the  757 
radionuclides  for  which  ICRP  developed 
ALIs  and  calculated  release  values  for 
two  ingestion  routes:  ingestion  of 
vegetables  contaminated  by  airborne 
deposition  and  ingestion  of 
contaminated  ground  water.  For  the 
majority  of  radionuchdes,  the  ground- 
water exposure  route  resulted  in  lower 
release  values  (i.e.,  was  a  more  critical 
route  of  exposure).  Further,  for  the 
radionuclides  for  which  the  vegetable 
ingestion  pathway  produced  lower 
release  values,  the  Agency  determined 
that  in  the  vast  majority  of  cases  either 
inhalation  or  direct  exposure  was  even 
more  critical  than  vegetable  ingestion. 
Therefore,  in  determining  proposed  RQs. 
the  Agency  chose  to  proceed  with 
development  of  a  release  value  for 
ingestion  based  only  on  the 
consumption  of  contaminated  ground 
water. 

Decisions  to  include  the  effects  of 
radioactive  decay  in  models  of  other 
pathways  and  to  use  a  different,  more 
conservative  model  for  estimating  the 
transfer  of  radionuclides  from  air  to 
vegetation  tend  to  exaggerate  the 
importance  of  the  vegetable  ingestion 
pathway  relative  to  other  pathways. 
Appendix  C  of  the  Technical 
Background  Document  supporting  the 
NPRM  describes  the  two  models 
considered  for  estimating  airborne 
deposition  of  radionuclides,  one 
presented  by  the  Nuclear  Regulatory 
Commission  and  the  other  presented  by 
the  National  CouncU  on  Radiation 
Protection  and  Measurements  (NCRP). 
The  analysis  of  the  vegetable  ingestion 


route  considered  in  support  of  the  NPRM 
was  based  on  the  Nuclear  Regulatory 
Commission  model  which  was 
determined  subsequently  to  be 
inappropriate  for  the  release 
configurations  and  distances  considered 
for  the  development  of  RQs.  The  NCRP 
model,  which  is  very  conservative  when 
coupled  with  the  atmospheric  dispersion 
factor  considered  for  the  inhalation 
pathway,  was  determined  to  be  the  most 
straightforward  method  for  determining 
RQs  for  the  vegetable  ingestion 
pathway.  Appendix  C  of  the  Technical 
Background  Document  supporting  this 
Tmal  rule  describes  in  detail  the  NCRP 
model. 

The  equation  that  EPA  has  adopted 
for  the  calculation  of  release  values 
based  on  consumption  of  contaminated 
vegetables  divides  the  lowest  ALI  for 
ingestion  by  factors  accounting  for 
dilution  from  the  point  of  release  to  the 
point  of  vegetable  ingestion,  the  food 
consumption  rate  of  man,  the  exposure 
period,  and  the  airborne  release 
fraction.  The  dilution  factor  represents 
the  fraction  of  an  airborne  release  of 
radionuclides  that  would  be  deposited 
in  and  on  vegetables  located  30  meters 
downwind.  Iliis  factor  was  calculated 
using  the  same  atmospheric  dispersion 
factor  used  in  the  inhalation  pathway 
equation,  and  the  NCRP  model  which 
takes  into  account  radionuclide 
deposition  from  the  air,  radionuclide 
loss  due  to  weathering  and  radioactive 
decay,  and  radionuclide  buildup  in  and 
uptake  frt)m  soil.  The  Agency  assumed 
that  an  individual  ingests  contaminated 
vegetables  over  the  entire  length  of  the 
growing  season,  60  days.  For  more 
details,  see  the  Technical  Background 
Document,  Chapter  4  and  Appendix  C  of 
that  report 

3.  Surface  Water  Ingestion 

In  support  of  the  NPRM.  EPA 
analyzed  qualitatively  the  relative 
hazards  of  radionuclide  releases  to 
ground  water  and  surface  water.  It  was 
concluded  that  the  mixing  in  surface 
water  is  more  complete  than  in  ground 
water  because  of  the  higher  flow  rate 
and  turbulence  of  surface  water.  Both  of 
these  factors  suggested  that  in  general, 
there  will  be  greater  dilution  in  surface 
water  than  in  ground  water.  Based  on 
this  analysis,  the  Agency  concluded  that 
exposures  via  the  consumption  of 
ground  water  (under  the  modeling 
conditions  assumed)  would  likely  be 
more  critical  than  those  through  the 
consumption  of  surface  water  and. 
therefore,  that  the  calculation  of  surface 
water  ingestion  release  values  for  each 
radionuclide  was  unnecessary. 

The  previous  analysis  in  the  NPRM 
was  valid  as  long  as  radioactive  decay 


was  not  incorporated  into  the  various 
exposure  pathway  equations. 
Incorporating  the  effects  of  decay  (as 
explained  in  the  Technical  Background 
Document  Chapter  4),  however, 
increased  the  relative  importance  of  the 
surface  water  ingestion  pathway.  In  the 
adjustment  of  final  RQs,  therefore,  EPA 
calculated  release  values  for  the 
ingestion  of  surface  water  based  on  the 
lowest  ingestion  ALI  for  each 
radionuchde,  a  generally  conservative 
stream  flow  rate,  and  the  water 
consumption  rate  for  standard  man. 
Although  some  of  the  surface  water 
release  values  calculated  in  this  way 
were  lower  than  those  calculated  for 
ground-water  ingestion,  the  surface 
water  release  values  were  never  the 
lowest  when  compared  to  those 
calculated  for  the  other  exposure 
pathways.  Therefore,  surface  water 
ingestion  release  values  were  not  used 
to  derive  any  of  the  finalRQ 
adjustments. 

D.  Direct  Exposure  Pathway 

An  equation  with  the  same 
parameters — the  quantity  of  radiation 
intercepted  by  "Reference  Man"  (ICRP 
Publication  23,  Pergamon,  1975)  at  a       _ 
distance  of  30  meters  from  a  release, 
with  the  exposure  limited  to  500 
millirem — also  was  developed  to 
calculate  a  value  for  a  third  route  of 
exposure,  direct  exposure  to  a  point 
source  of  radiation.  A  separate  direct 
exposure  equation  was  developed  for 
submersion  in  a  radioactive  cloud  of 
noble  gas  because  submersion  in  a 
radioactive  cloud  results  in  an 
integrated  dose  from  all  directions  at 
varying  distances  from  the  body,  unlike 
direct  exposure  to  a  point  source.*" 
These  equations  are  discussed  in  more 
detail  in  the  Technical  Baclcground 
Document,  Chapter  4  and  Appendix  D  of 
that  report. 

Fotu-  commenters  referred  to  the  direct 
exposure  models.  Two  of  them  stressed 
the  desirability  of  using  gamma  ray 
constants  for  all  gamma  emitting 
nuclides.  EPA  notes  that  the  direct 
exposure  pathway  equation 
incorporates  an  accepted  equation  for 
calculating  gamma  ray  constants. 
Another  conunenter  argued  that  it  was 
implausible,  in  the  model  for  submersion 
in  a  cloud  of  noble  gas,  for  the  gas 
concentration  at  a  point  30  meters  from 
the  source  to  remain  constant  for  24 


' '  EPA  recognize*  that  a  cloud  of  nOn-noble  gates 
can  contribute  to  a  dote  ttirough  the  tubmertion-in- 
a-cloud  pathway,  in  the  aune  manner  a«  noble 
gaae*.  However,  it  it  generaUy  raooyiized  that,  in 
thi*  tituation.  the  inhalation  pathway  it  controlling. 
Therefore,  direct  expoture  by  aubmenion  in  a  cloud 
wat  analyzed  only  for  noble  gatea. 


hours  and  for  an  exposed  individual  to 
remain  in  that  position  for  24  hours.  EPA 
agrees  that  these  assumptions  are 
unUkely,  but  RQs  are  based  on  releases 
occurring  over  no  more  than  a  day,  so 
the  maximum  period  of  exposure  in  tliis 
instance  also  is  one  day.  llie  Agency 
could  not  determine  a  shorter  exposure 
period  that  it  was  certain  would  be 
sufficiently  protective.  The  final 
commenter  stated  that  the  point  source 
release  model  is  unrepresentative  of 
area  sources  and  that  release  values 
based  on  a  point  source  model  may  be 
too  low.  EPA  agrees  that  the  release 
models  are  not  perfect  representations 
of  all  potential  release  situations,  but 
the  Agency  prefers  not  to  develop 
multiple  RQs  (or  correction  factors)  to 
take  into  accoimt  many  different  release 
configurations  because  this  would  add 
more  complications  than  benefits  to  the 
rule.  Instead,  EPA  has  adopted  a  single 
model  to  calculate  direct  exposure 
release  values  tiiat  is  applicable 
broadly. 

K  Establishing  the  RQ 

For  each  of  the  757  radionuclides 
listed  in  ICRP  Publication  30,  therefore, 
four  release  values  were  derived.  The 
Agency  selected  the  lowest  of  the  four 
values  for  each  specific  radionuclide, 
with  the  intent  of  choosing  an  RQ  that  is 
the  most  protective  of  human  health  and 
welfare  and  the  environment  A  detailed 
explanation  of  the  methodology  used  to 
derive  radionuclide  RQs  is  in  Chapter  4 
of  the  Technical  Back^und  Document 
available  in  the  Supeifund  Docket 

To  simplify  administration  and 
implementation  of  RQ  reporting  for  the 
757  separate  radionuclides,  EPA  decided 
to  place  each  radionuclide  in  one  of 
seven  groups,  with  each  group  assigned 
a  single  specific  RQ.  While  the  RQs  for 
other  CERCLA  hazardous  substances 
are  divided  into  only  five  groups,  the 
Agency  decided  to  use  seven  groups  for 
radionuclides  so  that  the  assigned  RQ 
groups  would  not  differ  in  magnitude  by 
more  than  a  factor  of  ten,  as  is  the  case 
for  other  hazardous  substance  RQ 
groups.  The  lowest  release  value  for 
each  radionuclide  was  used  to 
determine  the  group  to  wliich  the 
radionuclide  was  assigned.  The  RQs  for 
the  seven  radionuclide  groups  are  as 
follows: 


f)Q(in 
cuhes) 

ijMrast  release  value 
range  (m  curies) 

NunOer 

(and 

perc8r)l)ol 

radnnu- 

ckdM 

10 

100 

1000 

10-09.99  .    _„. 

100-999.99 

1000  «K>  greater 

220(29%) 
235  (31%) 
205(27%) 

Actuated 
RQ(in 
cuhes) 

Lowest  retoase  value 
range  On  curies) 

Nwnber 

(and 

parcarYt)  of 

radionu- 

ohdes 

0.001 
0.01 
OJ 
1 

0.001-0.0099 .._ 

0.01-0.090 

0.1-0.99 

1-9.99  _ 

7(1%) 
29(4%) 
29(4%) 
32(4%) 

All  radionuclides  not  listed  by  ICRP 
Publication  30  have  been  assigned  a 
final  RQ  of  one  Ci.  Available 
information  on  these  radionuclides  is 
insufficient  to  develop  a  specific  RQ  for 
individual  radionuclides  in  this  group. 
An  RQ  of  one  Ci  was  selected  because  it 
is  the  middle  RQ  category,  and  the 
majority  of  radionuclides  (91  percent) 
examined  individually  have  RQs  at  least 
at  this  level.  The  Agency  believes,  for 
two  main  reasons,  that  an  RQ  of  one  Ci 
for  these  "remaining  radionuclides"  is 
sufficiently  low  to  assure  timely 
reporting  for  most  release  situations. 
First,  most  of  the  radionuclides  that  fall 
into  this  category  are  rare,  both  in  terms 
of  frequency  of  use  and  quantities  used. 
Many  of  these  radionuclides  have  been 
produced  in  only  a  few  isolated  research 
projects  and  many  do  not  exist  in  the 
world  in  quantities  that  equal  or  exceed 
one  Ci.  llierefore,  releases  of  the 
radionuclides  not  listed  by  ICRP 
Publication  30  are  expected  to  be 
infrequent  and,  if  they  occur,  are 
expected  to  be  released  within  any  24- 
hour  period  in  quantities  smaller  than 
one  Ci.  Second,  many  of  the  remaining 
radionuclides  have  short  half-lives  and 
do  not  decay  into  other  radioactive 
isotopes.  Under  most  realistic  release 
situations,  these  radionuclides  would  be 
expected  to  decay  and  virtually 
disappear  before  they  could  reach 
receptor  locations. 

EPA  has  set  a  group  RQ  for  these 
remaining  radionuclides  at  a  level  that  it 
believes  is  sufficiently  protective  of 
public  health  and  weffare  and  the 
environment  without  posing  an 
unreasonable  burden  on  the  regulated 
conmiunity.  Nevertheless,  EPA 
recognizes  that  an  RQ  of  one  Ci  may  not 
necessarily  assure  timely  reporting  for  a 
small  number  of  remaining 
radionuclides.  Also,  an  RQ  of  one  Ci 
may  result  in  unnecessary  reporting  of 
releases  of  some  short-lived 
radionuclides.  For  example,  more  than 
one  Ci  of  nitrogen-13  and  oxygen-15  can 
be  released  to  the  air  within  24  hours 
from  low  energy  accelerators.  Such  a 
release,  however,  may  not  present  a 
level  of  hazard  worthy  of  a  report 
because  nitrogen-13  and  oxygen-15  have 
short  half-lives  (10  minutes  and  2 
minutes,  respectively)  and  likely  would 
undergo  significant  decay  before 
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reaching  an  exposure  point.  For  these 
reasons,  EPA  is  investigating  alternate 
methodologies  for  developing  RQs  for 
the  radionuclides  not  listed  by  ICRP 
Publication  30.  Any  necessary  revision 
to  the  one  Ci  RQ  promulgated  today  for 
these  radionuclides  will  be  made  in  a 
future  technical  update. 

Assignment  of  the  individually 
calculated  lowest  release  values  to  one 
of  seven  groups  and  placement  of  other 
radionuclides  in  the  genenc  RQ  group 
should  not  be  interpreted  to  mean  that 
all  radionuclides  in  any  given  group 
represent  the  same  threat  or  danger  to 
public  health  and  welfare  and  the 
environment.  Two  or  more  radionuclides 
with  the  same  RQ  do  not  refiect  a 
determination  that  a  release  of  one  will 
be  as  hazardous  as  the  release  of 
another,  or  even  that  the  release  of  one 
will  be  hazardous  at  or  at}Ove  the  RQ 
level  and  not  hazardous  below  that 
level.  The  actual  hazard  will  vary  with 
the  unique  circumstances  of  the  release 
and  the  characteristics  of  the 
radionuclides,  and  extensive  scientific 
data  and  analysis  would  l>e  necessary  to 
determine  the  hazard  presented  by  each 
substance  imder  a  number  of  possible 
circumstances.  The  RQs  are  designed  to 
be  a  trigger  for  notification  and  they 
.  reflect  tlie  Agency's  judgment  that  the 
appropriate  government  agencies  should 
be  notified  of  certain  releases  to  which  a 
response  miglrt  be  necessary.  Tiie  RC)9 
represent  a  determination  only  of 
possible  or  potential  harm,  not  that 
releases  of  a  particular  amount  of  a 
hazardous  substance  necessarily  will  be 
harmful  to  public  health  or  welfare  or 
the  environment 

One  commenter  suggested  that  the 
RQs  should  not  be  rounded  off  into  the 
seven  groups,  as  this  is  no  simpler  than 
being  set  at  their  specific  calculated 
release  values.  EPA  disagrees,  and 
l)elieves  that  seven  different  RQs  for  757 
radionuclides  is  certainly  simpler  than 
757  RQs  for  757  radionuclides.  Also,  the 
model  calculations  are  only 
approximate,  and  setting  individual  RQs 
at  specific  release  values  implies  an 
unjustified  precision. 

Another  commenter  argued  for 
adherence  to  the  one-pound  RQ  for 
radionuclides  not  listed  in  ICRP 
PubUcation  30  until  EPA  obtains 
meaningful  data  on  them.  However.  EPA 
has  rejected  measuring  radionuclide 
RQs  in  terms  of  pounds.  Using  one 
pound  as  the  RQ  might  ensure  reporting 
of  very  large  releases,  but  many  releases 
much  smaller  than  this  may  represent  a 
serious  health  and  environmental 
hazard.  Additionally,  a  one-pound  RQ 
does  not  conform  to  commonly  accepted 
units  of  measurement  for  radionuclides. 
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F.  Altemotire  Approachet 

in  wMttion  to  de«cribmg  in  the  NPRM 
the  method  and  aseumptions  used  to 
develop  the  propoeed  RQs,  EPA 
solicited  connents  on  other 
methodologiet  for  derehjping  RQs  for 
radkHMcUdes.  IWo  conun enters  offered 
alternative  approaches  to  the 
methodoiogy  deeciibed  in  the  NPRM. 
Oae  ooaHBeater  mggestad  using  EPA's 
Proflaotive  Actim  Guides  (PAGe).  or  a 
multiple  thereof,  as  the  basis  for  RQs. 
PAGs  m*  prelected  doees  to  individaals 
(raagiBg  fion  oae  to  five  rem)  that  slight 
wamot  taking  protective  action.  EPA 
notes  that  the  final  RQe  were  calculated 
based  on  100  arillirem.  which  is  0.5  times 
the  loweat  PAa 

Thaw  are  aatarol  reasons  why  EPA 
chose  aollo  aaa  the  PAC^s  direcdy  for 
ad^tistiaeiit  «f  the  radionuclide  RQs. 
Fim.  the  PAGa  are  proiectad  dose 
levelK  they  do  bo(  apedfy  (or  provide 
gnidaara  far  odcalating)  qoantities  of 
spadfic  cMttoBacUdea  ttMt  if  released, 
could  causa  doaee  that  exceed  die 
PACa.  Aa  diacasaed  ia  die  NPRM,  EPA 
rejadadlheoptieaof  usiogadoaa- 
eqvtralflirt  lewii  as  the  RQ  for 
radiasMKiides.  auinly  bemuse  it  is 
signtfiraatly  sore  complicated  to 
estiaate  a  doae  than  a  quantity 
,  and  because  ihfferent 
I  ooald  estimate  doses  in 
difisrent  wnye.  This  could  reault  in 
antjaaaiy  and  iaoonaistent  reporting. 
Second,  the  PAGs  and  RQs  differ  in 
their  basic  panMwe.  The  PAGs  are 
proiectad  doee  levels  that  night  warrant 
pratocttve  adimi.  while  the  RQs  an 
simply  rsfMirting  triggers  desisted  to 
give  the  government  the  opportunity  to 
evahiate  the  releaac  and  mount  a 
I  if  neceasary.  Given  these 


dtfiereot  pigposas.  EPA  sees  no  reason 
why  the  PAGa  and  RQs  ahould  be  baaed 
on  the  same  doae  level  Finally,  the 
''protective  actions"  tiiat  appear  to  be 
oootenplaled  by  tiie  PAGs  are  generally 
lanie-ecaie  actions,  each  as  emergency 
response  planning  and  evacuation  on  a 
community-aride  level  Hie  government, 
however,  may  wish  to  take  smaller-scale 
actions,  such  as  cleaning  up  a  release  or 
making  telephone  calls  to  gather  more 
informatian  or  to  alert  other  government 
ofnciaia.  The  800  millirem  leviel  used  to 
calculate  the  RQs  is  considered  low 
enough  to  give  ^  government  the 
opportunity  to  carry  oat  these  small- 
scale  responses,  as  well  as  any  large- 
scale  respoaaes  that  aright  be  necessary. 

The  other  ooaunenter  recommended 
using  as  RQs  the  DOT  A*  values,  which 
define  the  oontent  limits  of  "normal 
form"  cacUoaotive  material  for  Type  A 
pack  ages.  EPA  bciievea.  however,  that 
the  assumptions  and  methodology  used 


in  calculating  such  values  are  not 
applicable  to  the  calculation  of  RQi 
because  they  aaaane  aitnations  and 
oooditions  incompatible  with 
determining  the  size  of  releases  that 
ahould  trigger  a  notification  to  the 
National  Response  Center.  For  example, 
the  fit  values  were  calculated  based  on 
the  folloving  assumptions:  a  person  in 
the  vicinity  of  a  failed  transportation 
package  recei'/iag  the  annual  dose  lonit 
for  radiation  workers  (five  rem);  the 
distance  from  the  point  of  release  to 
point  of  exposure  is  one  meter  the 
period  of  exposiue  is  30  minutes:  and 
subjective  aesamptions  regarding  the 
extent  of  package  damwy  and  releases 
of  the  package's  contents.  RQs,  on  the 
other  head,  are:  Applicable  for  all  types 
of  release  aitaatiaQS  (not  just  those 
involving  a  dsmsgad  package):  based  on 
500  miUiem.  the  Federal  Radiation 
ProtectioB  Guidance  for  meHibers  of  the 
general  puUic  based,  in  general,  on  a 
koger  axpoaura  petaod;  «id  based  on  a 
lon^ar  diatanoe  to  point  of  exposure  (30 
meters)  bacauaa  they  are  des^pied  to 
assure  timely  r^KXta^  in  the  event  of 
public  escposures.  not  occupational 
exposures  that  might  occur  at  a  distance 
of  one  meter.  Furthemora.  ^  values  are 
only  available  for  about  250 
radionachdes. 

C.  Reporting  ReqvHrements  for  Mixtures 
of  RadfonuciideB  Only 

1.  Mixtures  of  Known  Coo^xwition 

Reporting  requirements  for  releases 
involving  nixtnres  of  loiown 
composition  can  be  obtained  directly 
from  the  RQs  for  individual  consHtoents 
of  the  mixliare.  If  the  identity  and 
quantity  (in  caries)  of  each  radionuclide 
involved  ia  a  release  event  n  Imown, 
the  decision  whether  to  report  a  releese 
musit  he  made  ia  the  fbllo«iring  manner 
for  each  radienndide  in  the  mixture, 
detemina  the  ratio  between  the 
quantity  rdeaaed  in  curies  and  the  RQ 
for  the  radionachde.  If  the  sum  of  the 
ratios  for  aM  radionuclides  is  less  than 
one,  the  release  need  not  be  reported,  tf 
the  sun  is  equal  to  or  greater  ttian  one. 
the  release  must  be  reported  to  the 
National  Response  Goiter. 

2.  Mixtures  of  Unknown  Composition 

Reporting  requirements  for  mixtures, 
where  either  the  aaiount  or  identity  of 
the  individual  radionuclides  in  the 
mixture  is  unknown,  cannot  be  based  on 
the  detenotration  of  quantities  released. 
There  are  three  possibilities:  (1)  The 
identities  of  the  radionuclides  involved 
are  known,  bat  the  amount  released  of 
each  is  animewm:  (2)  the  identities  of  the 
radionuclides  (or  one  of  the 
radionadides)  in  the  mixture  are 


,  Int  the  amuBsrt  ideaaed  is 
kaown  hi  total  cvies  per  wnt  vofanne  or 
weight  or  (S)  the  ideadties  of  die 
radionnchdes  hnroKed  are  unknown 
andtheanuiunlqf  aomeof  the 
radionndidea  released  in  the  mixture  is 
unknoam  Qwt  the  total  quantity  is 
Imown).  Fbr  theae  cases,  the  dedsion  to 
report  a  idaase  shall  be  made  as 
follows 

a.  Ueatity  knomra,  but  amount 
unknown 

If  the  identity  of  each  radionuclide  in 
the  miKtare  is  known  but  the  amount  of 
one  or  more  of  dw  radionuclides  is 
unknown,  the  RQ  for  the  mixture  shall 
be  the  lowest  RQ  of  any  radionuclide  in 
the  mixture. 

One  coHsnentar  suggested  that  when 
comparing  die  RQ  of  die  unquantified 
isotope  to  the-total  releese,  die  latter 
should  be  reduced  by  die  known 
(isotope  and  qaandty)  releases,  with  the 
remainder  of  the  release  then  assumed 
to  be  the  isotope  widi  die  most 
restrictive  RQ.  EPA  agrees  that,  in 
theory,  it  would  be  sensible  to  separate 
the  released  quantity  into  the  known 
and  unknown  isotopes  and  quantities. 
However,  EPA  believes  that  this  would 
add  considerable  complication  to 
determining  RQs  anti.  hence,  could 
prevent  timely  reporting  of  releases  to 
the  government  lliis  commenter  also 
urged  that  some  de  minimis  level  be 
epplied  to  the  determination  that  an 
isotope  is  known  to  be  present,  to 
prevent  trace  qoantities  from  being 
considered.  However,  EPA  disagrees 
diat  trace  quantities  of  radionndidea,  if 
known  to  die  person-in-charge,  should 
be  ignored  in  assessing  mixtures. 

b.  Identity  of  radionnclide(s)  in  the 
release  is  unknown 

If  the  identity  of  a  radionuclide  in  a 
release  is  mdoiown  or  if  die  identity  of 
one  or  more  radionuclides  in  the  release 
of  a  mixture  of  radionuclides  is 
unknown,  the  release  must  be  reported 
to  the  National  Response  Center  if  the 
total  rdease  is  equal  to  or  greater  than 
one  Q.  or  if  the  total  release  is  equal  to 
or  greater  than  the  lowest  RQ  of  any 
known  radionuclide  in  the  mixture, 
whichever  is  lower. 

3.  Common  Radionuclide  Mixtures 

In  response  to  comments  on  the 
NPRM,  the  Agency  today  has  calculated 
RQs  for  four  c(Maraon  radionuclide 
mixtures:  radium-226  in  secular 
equilibrium  with  its  daughters  (an  RQ  of 
OjOSS  Ci).  natnral  oranhim  (an  RQ  of  0.1 
Ci],  natural  uranium  in  secular 
equilibrium  with  its  daughters  (an  RQ  of 
a052  Ci).  and  thorium  in  secular 
equilibrium  with  its  daoghters  (an  RQ  of 
aoil  Ci).  The  Agency  has  calculated 
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these  RQs  for  the  convenience  of 
persons  frequently  handling  these 
hazardous  substances  and  these  RQs 
are  listed  in  a  footnote  in  Appendix  B  to 
Table  302.4.  The  RQs  are  developed 
direcUy  from  the  mixture  rule  discussed 
above. 

One  commenter  endorsed  an  RQ  of  0.1 
Ci  for  natural  uranium  so  long  as  it  was 
not  meant  to  apply  to  natural  uranium  in 
secular  equilibrium  with  its  daughters. 
The  Agency  today  has  clarified  that  the 
0.1  Ci  RQ  is  applicable  to  natural 
uranium  not  in  secular  equilibrium  with 
its  daughters;  natural  uranium  in  secular 
equilibrium  with  its  daughters  has  an 
RQ  of  0.052  Ci. 

H.  Reporting  Requirements  for 
Compounds  and  Mixtures  of 
Radionuclides  and  Other  Hazardous 
Substances 

One  commenter  noted  that  the  RQs  of 
several  radionuclides  (e.g.,  Cd-113,  Be- 
10,  Cl-36.  In-115,  and  Pb-205)  should  be 
based  upon  chemical  toxicity  rather 
than  radiological  hazard.  EPA  agrees 
that  for  some  relatively  long-lived  and 
naturally  occurring  radioactive 
materials,  the  chemical  toxicity  may 
exceed  the  radiotoxicity.  Two  RQs  may 
apply  to  the  release  of  a  substance 
containing  radionuclides — one  RQ  being 
based  on  chemical  toxidty  and  the  other 
being  based  on  radiotoxidty.  In  such 
situations,  the  lowest  applicable  RQ  for 
a  substance  governs  when  the  owner  or 
operator  must  report  the  release  to  the 
National  Response  Center.  In  this  way. 
the  RQs  reflect  the  relative  chemical 
toxicity  and  radiation  hazard  of  a 
substance. 

For  example,  naturally  occurring 
cadmium  consists  of  roughly  12  percent 
cadmium-113,  a  radioactive  isotope,  and 
several  other  isotopes  of  cadmium  tiiat 
are  not  radioactive.  Hie  RQ  for 
cadmium  based  on  potential 
carcinogenidty  will  be  flnalized  in  a 
future  rulemaking;  the  RQ  for  cadmium- 
113,  just  one  component  of  naturally 
occurring  cadmium,  is  finalized  in 
today's  rulemaking  at  0.1  Ci.  A  releaser 
of  cadmium  metal  is  required  to  report  if 
eidier  the  RQ  of  the  metal  (if  the 
diameters  of  the  particles  of  the  released 
metal  are  less  than  or  equal  to  100 
micrometers]  or  0.1  Ci  of  cadmium-113 
(regardless  of  the  particle  size  of  the 
cadmium-113)  is  released.  The  RQ  for 
cadmium  based  on  chemical  toxidty 
may  be  more  limiting  than  the  RQ  based 
on  radiotoxicity,  however,  for  other 
materials,  the  RQ  based  on  radiotoxicity 
may  be  more  limiting  than  the  RQ  based 
on  chemical  toxidty.  In  both  situations, 
the  lowest  RQ  applicable  to  the 
substance  released  would  be  the 
reporting  trigger. 


Uranyl  acetate  and  uranyl  nitrate  are 
additional  examples  of  substances  with 
two  applicable  RQs,  one  based  on 
chemical  toxicity  and  the  other  based  on 
radiation  hazard.  Both  substances  are 
specifically  listed  as  CERCLA 
hazardous  substances  because  they  are 
included  under  section  311  of  the  CWA; 
however,  they  both  consist  of  about  60 
percent  uranium-238,  a  radionuclide. 
Based  on  their  chemical  toxicity,  uranyl 
acetate  and  uranyl  nitrate  have  a  final 
adjusted  RQ  of  100  pounds  (51  FR  34534, 
September  29, 1986).  The  final  RQ  for 
uranium-238,  based  upon  radiological 
hazard,  is  0.1  Ci,  which  is  equivalent  to 
roughly  660  pounds  of  uranium-238.  Both 
the  0.1  Ci  RQ  for  uranium-238  and  the 
100  pound  RQ  are  applicable  to  releases 
of  uranyl  acetate  and  uranyl  nitrate,  but 
the  100-pound  RQ  will  always  trigger 
reporting  first  because  it  is  the  lower, 
more  protective  level.  The  RQ  of  100 
pounds  will  assure  timely  reporting  of 
releases  of  uranyl  acetate  and  uranyl 
nitrate  from  both  a  radiological  hazard 
and  chemical  toxicity  standpoint 

rv.  Summary  of  Supporting  Analyses 

A.  Executive  Order  No.  12291 

Rulemaking  protocol  under  Executive 
Order  (£.0.)  No.  12291  requires  tiiat 
regulations  be  classified  as  major  or 
non-major  for  purposes  of  review  by  the 
Office  of  Management  and  Budget 
(OMB).  According  to  E.O.  No.  12291, 
major  rules  and  regulations  that  are 
likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  or 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Economic  Impact  Analysis  for  the 
Final  Reportable  Quantity  Adjustments 
for  Radionuclides  under  section  102  of 
CERCLA  (Economic  Impact  Analysis)  is 
available  for  inspection  in  the  Superfund 
Docket  in  Room  2427.  U.S. 
Environmental  Protection  Agency  (OS- 
240).  401  M  Stieet  SW..  Washington,  DC 
20460.  The  Economic  Impact  Analysis 
shows  that  today's  final  regulation  is 
non-major,  because  adoption  of  the  rule 
will  result  in  an  estimated  total  annual 
cost  of  $1.6  million  to  the  government 
and  the  regulated  community,  with  the 
letter's  share  being  about  $1.2  million 
annually.  Of  these  costs,  $256,000  would 
be  due  to  59  additional  episodic  releases 
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expected  to  be  reported  annually  to  the 
government.  The  remaining  $1.4  million 
would  result  from  about  1.000  facilities, 
largely  in  the  mining  and  extraction 
industries,  that  would  file  reports 
pursuant  to  the  reduced  reporting 
requirements  for  continuous  releases 
allowed  under  CERCLA  section 
103(f)(2).  None  of  die  other 
characteristics  of  major  rules  are 
satisfied  by  today's  rule. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  a  Regulatory  Flexibility 
Analysis  be  performed  for  all  rules  that 
are  likely  to  have  a  "significant  impact 
on  a  substantial  number  of  small 
entities."  EPA  certifies  that  this 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  See  Chapter  6  of  the  Economic 
Impact  Analysis  for  more  information 
concerning  this  finding. 

C  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  and  have 
been  assigned  OMB  control  number 
2050-0046. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  two  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burdpn 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency.  401  M  Sireet,  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington,  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA. " 

List  of  Subjects  in  40  CFR  Part  302 

Air  pollution  control,  Chemicals. 
Hazardous  materials.  Hazardous 
materials  transportation.  Hazardous 
substances.  Hazardous  wastes. 
Intergovernmental  relations.  Mineral 
mining,  Natural  resources.  Radioactive 
materials.  Radionuclide,  Reporting  and 
recordkeeping  requirements.  Source, 
byproduct  and  special  nuclear  materials, 
Superfund,  Waste  treatment  and 
dispoSaL  Water  pollution  control. 
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For  the  reasoas  wt  out  in  the 
preamble.  Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


part: 

reportable  cruamttiies.  and 

notipicatkm 

1.  The  authority  citation  for  Part  302 
continues  to  read  as  foUows: 

Airtkadty:  Sec  1Q2  of  the  Comprekeative 
EnirirawneBtal  Retponae.  ConpaMatioa  and 
Liability  Act  of  ISSa  42  UJS.C.  9602:  sees.  311 
and  Sm{al  of  the  Federal  Water  Pollution 
Conlrol  Act »  U.8.C.  1321  and  1361. 

2.  Section  302.5  u  amended  by 
revisiag  paragraph  (a)  to  read  as 
fbUows: 

§98SJ8   O^snnlnatlon  of  ispuctaMa 


(a)  Listed  hazardous  substances.  The 
quantity  listed  in  the  ooiuma  "Final  RQ" 
for  each  substance  in  Table  302.4.  or  in 
Appendix  B  to  Table  302.4.  is  the 
rcfiortabte  quantity  (RQ)  for  that 
substance.  The  KQs  in  Table  302.4  are  in 
units  of  pounds  based  on  chemical 
toxicity,  while  the  RQs  in  Appendix  B  to 
Tabic  302.4  are  in  laats  of  curies  based 
on  radiation  hazard.  Whene>'er  the  RQs 
in  TaUe  S02.4  and  Appendw  B  to  the 
table  are  ia  conflict  the  lowest  RQ  shall 
apply. 

3.  Section  302.8  is  amended  by 
redesignating  paragraph  (c)  as  (d)  and 
by  revising  paragraph  (b)  and  the  newly 
designated  (d]  and  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  302.6    NonncaOon  raqutremants. 

•  «  «  «  * 

(b}  Releases  of  mixtures  or  solutions 
of 

(1]  Hazardous  substances,  except  for 
radionuclides,  are  subject  to  this 
section's  notification  requirements  only 
where  a  component  hazardous 
substance  of  the  mixture  or  solution  is 
released  in  a  quantity  equal  to  or  greater 
than  its  RQ 

(2)  Radionuclides  are  subject  to  this 
section's  notification  requirements  only 
in  the  following  circumstances: 

(i)  If  the  identity  and  quantity  (in 
curies]  of  each  radionuclide  in  a 
released  mixture  or  solution  is  known, 
the  ratio  between  the  quantity  released 
(in  curies)  and  the  RQ  for  the 
radionuclide  must  be  determined  for 
each  radionuclide.  The  only  such 
releases  subject  to  this  section's 
notification  requirements  are  those  in 
\«  hich  the  srnn  of  the  ratios  for  the 


radiowaciktes  tn  the  miirtare  or  solntion 
pnaasad  is  equal  to  xk  gfeatar  tlian  one. 

(ii)  If  the  ideattty  of  endi  radiomdide 
Ml  a  Tswaaed  miiitiife  or  solution  is 
known  but  tfie  quantity  released  (in 
curies]  of  one  or  more  of  ^ 
radiofMioliQes  ts  unoiown,  the  oray  sucii 
releases  sab|ecA  to  this  section's 
notification  lequiienieiits  are  those  in 
wfakii  ^  total  pnantrty  (in  cmies)  of  &e 
aHxtvre  or  solution  released  is  equal  to 
or  greater  than  the  lowest  RQ  of  any 
faichvidttal  radionuclide  m  die  mixture  or 
solution. 

(iti)  If  the  identity  of  one  or  more 
radionuclides  in  s  released  mixture  or 
sohition  is  unknown  (or  if  the  identity  of 
a  radionuclide  released  by  itself  is 
ttrioiown}.  ^  only  such  releases 
subject  to  this  section's  notification 
reqnirements  are  those  in  which  die 
total  quantity  (in  curies}  released  is 
equal  to  or  greater  dian  either  one  curie* 
or  ihe  lowest  RQ  of  any  known 
individual  radionuclide  in  the  mixture  or 
solution,  wwchever  ts  lower. 

(c)  The  following  categories  of 
releases  are  exes^  from  the 
notification  requirements  of  this  section: 
(1)  Releases  of  those  radionuclides  that 
oocv  naturally  in  the  soil  from  land 
holdings  such  as  paiics,  golf  conrsea,  or 
other  iaige  tracts  at  land:  (2)  releases  of 
radionndbdes  oocarring  natuiaOy  from 
the  distuiiMiice  of  land  for  purposes 
other  than  adning.  such  as  for 
agricuitHnl  or  construction  activities;  (3] 
releases  of  radionuclides  from  the 
dumping  of  coal  and  coal  ash  at  utiUty 
and  industrial  facilities  with  coai-fired 
boilers;  sad  (4)  releases  of  radionuclides 
from  coal  and  coal  ash  piles  at  utility 
and  industrial  facilities  with  coal-fired 
boilers. 

■   (dj  Except  for  releases  of 
radionuclides,  notification  of  the  release 
of  an  RQ  of  solid  particles  of  antimtmy. 
arsenic,  berj'ilium,  cadmium,  chromium, 
copper,  lead,  nickel,  selenium,  silver, 
thallium,  or  zinc  is  not  required  if  the 
mean  diameter  of  the  particles  released 
is  larger  dian  100  micrometers  (0.004 
inches). 
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4.  In  Section  302.4,  Table  302.4  is 
amended  by  ivvising  the  entry  for 
"Radionuclides"  under  the  "Final  RQ" 
column  for  "Pounds  (kg)"  to  read:  "5-" 

5.  In  Section  302.4,  Table  302.4  is 
amended  by  revising  the  footnote  at  the 
end  of  the  table  explaining  "§  "  to  read: 

"5— <he  adjusted  RQs  for 
radionuclides  may  be  found  in 
Appendix  B  to  this  table." 

6.  In  Section  302.4,  Table  302.4  is 
amended  by  adding  the  following  table 
as  Appendix  B: 


r%mMOtmOmm 

ssz 

HtWlROO(Bq) 

14  (3.7E  10) 

AC6num-224 „.. 

89 

100(3.7EI2) 

A,|^i..-|.«»,yg5 

aa 

1  (3.7E  10) 

ActtnMn-22e 

89 

10P7E11) 

AcfenN0n-^7 „..„. 

88 

0.001  <3.7E  7) 

A««faM^M_«*a 

88 

«0P.7E11) 

Nmrrinwr-n 

13 

10O.7EI1) 

ABWirMn-i?n7 

85 

1000  (3.7E  13) 

95 

100  (3.7E  12) 

Americiam-ZSS 

85 

100  P.TE  12) 

95 

10(3.7EI1) 

fmmkmnfi^ 

86 

tun  (3.7E  8) 

Aratiicium^42m 

95 

OXn  <3.7E  8) 

Ain«ncium-242 

95 

100<3.7E  12) 

Americium-243  — 

95 

0.01  (3  7E  8) 

Americiunv244«n.-. 

86 

1000  (X7E  13) 

Amehcium-244 

95 

10(3.7E  11) 

Ainericium-245 

95 

1000  (3.7E  13) 

AiiiwMiwfnMSm „. 

95 

1009  {3.7E  13) 

AfrMnctum-246 

95 

1000  (a.7E  13) 

Anttmony-llS 

51 

1000  (3.7E  13) 

Arawiony'i  Tan ".... 

51 

100  (3.7E  12) 

AiUinonr-1ia — 

51 

1000  (3.7E  13) 

tMtmon^-^^7 . 

51 

1000  C3.7E  13) 

Afftinony->18ia_ 

51 

10(3.7E11) 

Artimooy-1 1 S 

51 

1000  (3.7E  13) 

Anlimony-120 

ifmn) - -. 

51 

1O00  (37E  13) 

(5.7fi  <tayt 

51 

10(3.7E11) 

An«inioay-t22„ 

51 

10(3.7E  11) 

AfmDOfiy-l  24IIU... ....»» 

51 

1000  (3.7E  13) 

51 

10P.7E11) 

AiSinMny-ieS    .... 

SI 

1O0.7E11) 

Anttawy-iaSm 

51 

1000P.7E13) 

An(imony-126 

51 

10(3.7E  11) 

AaBraony-127       ....    . 

51 

10t3.7E11) 

nfWwony'iZB 

(«a4  mki 

51 

1000  P  7E  13) 

titmmonf-iat 

(9  01  ^       .  , 

51 

10P.7E  11) 

AnGmooy-l  29 

51 

100P.7E  12) 

51 

lOOp.TE  12) 

51 

1000  P7E  13) 

Argorv.39 -. 

18 

1000  P.TE  13) 

A;gorv41._.    . 

IS 

10P.7E11) 

Araenic.69 

33 

1000  (3.7E  13) 

A«enic-70 

33 

100(3.7E12) 

fnmc-n — 

S3 

100(3.7E  12) 

ArMnic-TX 

33 

10P7E11) 

Ar»enic-73 

33 

100  P7E  12) 

Araen(C-74 

33 

10(3  7E11) 

Arsenic-76 _ 

33 

100  (3.7E  12) 

Ars«nic-77 

33 

1000  (3  7E  13) 

An«rac-7S 

33 

100(3.7E  12) 

Astaiin»-207.    

85 

100  P.TE  12) 

Astatine.211      ...      .- 

85 

100(3  7E  12) 

Banum-128 

56 

1000  P  7E  13) 

Bwium-128 

56 

10PTE  11) 

Barium-I31m 

56 

1000  (3  7E  13) 

Barium-131 

56 

10P7E  11) 

Barium- 133ni..    

56 

100  (3  7E  12) 

Banum-133 

56 

10(3  7E  11) 

Barium-1 35m 

56 

1000  P.7E  13) 

Bwwm-139.... 

56 

1000  p.TE  13) 

Bariym-140. — _ 

S6 

10P.7E  11) 

Barii«ivl41 .._ 

56 

1000  P7E  13) 

Banunvl42 

56 
97 

1000  P.7E  13) 

B«rt«efium-245 

100  p.TE  12) 

B«r1(Olium.246 

87 

10  p.TE  11) 

BerMwm-247 

97 

0.01  p.TE  8) 

Baf«(alium448 

97 

1  p.7E  10) 

Bert(eUum.250„ - 

97 

100  P7E  12) 

BefyHium-7 

4 

100P7E12) 

B«rylium-IO 

4 

1  p.7E  10) 

Bismuttvaoo 

83 

100  p.TE  12) 

B«muth.201       .,.      . 

83 

100P.TE  12) 

Bismutti-202 

83 

1000  p.TE  13) 

Bismuttv203 

83 

10  p.TE  11) 
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Radionudide 

Atomic 
Number 

HnalROOtBq) 

aJsinum-205 

83 

10P.7E11) 

8ismu8)-206 

83 

10P.7E11) 

8i«mult>.207 

83 

10  p.TE  11) 

asmuJtvZIOm 

83 

0.1  p.7E  9) 

Bi9iwjl»)-210 

83 

10P.7E  11) 

B«mulh.212 

83 

100  P.7E  12) 

Bisrauttv.213 

83 

100  p.7E  12) 
100  P.7E  12) 

BisinuSv.214 

83 

Broinine-74m 

35 

100  P.7E  12) 

Bniniine-74 _ 

35 

100  P.7E  12) 

Bfo««ne-75 _ 

35 

100  p.7E  12) 

8romine-76 _ 

35 

10P.7E11) 

8roBiii»e-7T  _ _ 

35 

100  p.7E  12) 

Broniine.80m _... 

35 

1000  P.7E  13) 

Bromineao „   ._... 

35 

1000  P.7E  13) 

BromineaZ 

35 

10P.7E  11) 

Broniinea3 

35 

1000  P.7E  13) 

Broinine-84 

35 

100  P.7E  12) 

Cadmium-104 

48 

1000  P.7E  13) 

CadmiUTHOT 

48 

1000  P.7E  13) 

Ca(Jroiom-l09 

48 

1  p  7E  10) 

CadnnioiTviiam 

48 

0.1  p.7E  9) 

C«Jiwum-li3 

48 

0.1  P.7E  9) 

Cadn«ium-115iii.._._ 

48 

10P.7E11) 

Cadmium-llS 

48 

100  P.7E  12) 

Cadmium-IITm 

48 

10P.7E11) 

Cadmium-117 „... 

48 

100  p.TE  12) 

C«lcium.4l„ ... 

20 

10  P.7E  11) 

Calciunv.45 

20 

10P7E11) 

Calcium.47- 

20 

10P.7E11) 

Calitonwjm-244 

98 

1000  P-7E  13) 

Calitomium.246 

98 

10P7E11) 

Ca»lomioaK248 

98 

0.1  P.7E  9) 

Caiitocnium.249..-      ... 

98 

0.01  P.7E  8) 

Calikxnium.250 —    ... 

98 

0.01  p.7E  8) 

Caiiomium.251 

98 

aOI  p.7E  8) 

Calilon»unK252 

9B 

0.1  P.7E  9) 

Caliiomiunv.253 

98 

10P.7E  11) 

Ca6tomium.254..„ 

98 

0.1  P.7E  9) 

CartKXVll 

6 

1000  P.7E  13) 

C«t>0IVl4 

6 

10P.7E11) 

Cerium-134.._ 

58 

10P.7E  11) 

Cerium-135 

58 

10P7E11) 

Cenum-137m 

58 

100  p.7E  12) 

Ceiiutn-137 

58 

1000  P.7E  13) 

Cononi-139 

58 

100  P.7E  12) 

C«riun»-141  

58 

10P.7E11) 
100  P.7E  12) 

Cenum-143 _... 

58 

Cenum-144 

58 

1  p  7E  10) 

Casiunv125 

55 

1000  P.7E  13) 
100  P.7E  12) 

Ceaum-127 

55 

Cesium-129 

55 

100  P.7E  12) 

Cesium-130 

55 

1000  P7E  13) 

Cesium-131 

55 

1000  P.7E  13) 

Cesium-132 

55 

10P.7E  11) 

Cesnim- 1 34m _... 

55 

1000  P  7E  13) 

Cesium-134 

55 

1  P  7E  10) 

Cflsiurn-135m 

55 

100  P7E  12) 

Cesium-135 

55 

10P.7E11) 

Cesiurtv136 „.. 

55 

10P.7E  11) 

Cesiunv137 _ 

55 

1  P.7E  10) 

Cesium-138 

55 

100  p.7E  12) 

Chlorine-36 

17 

10P.7E  11) 

Chk>nne-38 

17 

100  p.7E  12) 
100  P.7E  12) 

Chlorine  39 

17 

Chromium.48 

24 

100  P  7E  12) 

Chromiunv49 

24 

1000  p.7E  13) 
1000  (3  7E  13 

ChfomiurvSI 

24 

Cobalt-55 

27 

10(3  7E  11) 

Coball-56 

27 

10  P7E  11) 

Cobalt-57 

27 

100  (3  7E  12) 

Cobalt-58m 

27 

1000  P7E  13) 

Coball-58 

27 

10p.7E  11) 

Cobalt.60m 

27 

1000  p.7E  13) 

Cobalt-60 

27 

10P.7E  11) 
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Radionuctide 


Cotialtei -.. 

/  Cobaa«2m 

Copper.60 

CoH>er.6l 

Coi)(Mr.«4 

CapiMr.67 

Cuhum.238 

Cimm-240 

C(jnunK241 

Curiunw242- 

Cunum.243... 

Curium.244 

CuhMm.245 

Curium-246 

Cunum-24T 

Curium.248 

Cuhunv.249 

Oyapr(Mium-155.... 
Oysprosium-1 57 .... 
Dyiproaium-159.... 
Oy9prosium-165.... 
Oyspn)fiium-166.... 
Ein8tainium-250 .... 
Einatoinium.251 .... 
Eineioinium-253 .... 
Ein8loinium-254fn  ■ 
Ein8teinium.254 .... 

Ertiium-161 

Eft)ium-165 

Ert>ium-169 

Ert>ium-171 

Ert)Kim-172 „. 

EtjropiuiTV145 

Europium-146 -. 

Europium-147 „. 

Europium-148 

Biropium-149 

EuraiMum-lSO 

(12.8  hr) 

Europium-150 

(342  yr) 

EurDpium-152m 

Euro()«jm-152 

Europijm-154 

Europum-155 _. 

Europium-156 

Eiiropium-157 

Europium-158 

Fefmttifti-262 

Femiium-253 

FemiMiin-254 

Fermium-255 

Fermium-257 

FhJonne-lS 

Franciunv222 

Franciom-223 

Gadol)nium-l45 

Gadoliniom-146 

Gadoiinium-147 

Gadolinium-148 

Gadoliowm-149 

Gaaol(nium-l5l 

Ga(Jotinium-152 

Gadolinium- 153... 
Gadolinium- 1 59  ... 

Galtum-es 

Gatkum-66 

GaUium-67 

Gallium-68 

Gallium-70 

Gallium-72 

Galliufn-73 

Gefmanium-66 

Gemianium-67 


Atomic 
numt>er 


Find  ROCi(Bq) 


T 


27 
27 
29 
29 
29 
29 
96 
96 
96 
96 
96 
96 
96 
96 
96 
96 
96 
66 
66 
66 
66 
66 
99 
99 
99 
99 
99 
68 
68 
68 
68 
68 
K 
K 
63 
63 
63 

63 

6:< 

6C^ 

63 

63 

63 

63 

63 

63 

100 

100 

100 

100 

100 

9 

e; 
b: 

64 

64 
64 
64 
64 
64 
6^ 
6^ 
64 
31 
31 
31 
31 
31 
31 
31 
32 
32 


1000  P.7E  13) 

1000  P.TE  13) 
100  P.7E  12) 
100  (3.TE  12) 

1000  p.TE  13) 
100  (3.TE  12) 

1000  (3.TE  13) 
1  (3.TE  10) 
10(3.TE11) 
1  (3.TE  10) 
0  01  P  TE  8) 
0  01  (3.TE  8) 
0.01  (3.TE  8) 
0.01  (3.7E  8) 
0.01  (3.7E  8) 

0.001  (3  7E  7) 


1000  (3.TE 

100  (3.TE 

100  (3.TE 

100  (3.TE 

1000  (3.TE 

10  (3.TE 

10  (3.TE 

1000  (3.TE 

10  (3.TE 

1  (3  TE 

0.1  (3.TE 

100  (3.7E 

1000  (3.7E 

100  (3.7E 

100  (3.7E 

10  (3.7E 

10  (3.7E 

lOPTE 

10  p.TE 

10P.7E 

lOOPTE 

1000  p.TE 

10  p.TE 

100  PTE 

lOpTE 

10  (3.TE 

10  (3.7E 

10  PTE 

10  PTE 

1000  p.TE 

10  p.TE 

10  (3  TE 

100  (3  TE 

100  (3  TE 

1  (3  TE 

1000  (3  7E 

100  (3  7E 

100  (3  7E 

100  (3  TE 

10  (3  TE 

10  (3  TE 

0  001  (3  7E 

100  (3  TE 

100  (3  TE 

0  001  (3. 

10  (3  TE 

1000  (3.7E 

1000  (3.7E 

10  (3.7E 

100  (3  7E 

1000 (37E 

1000  (3.7E 

10  (3  7E 

100  (3  7E 

100  (3  7E 

1000  (3.7E 
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RadK>oiicM6 


]  Atome 
I  number 


Germartum-68 _. 

32 

Gefinanium-69 ...._ 

32 

GennarMjm-71  .„ 

32 

G«rmanium-75 

32 

Germanwm-77 

32 

Ge(maraum-78 

3Z 

Gold-193 

79 

Gold-194        . 

79 

GoW-195 

79 

GoW-l98m 

79 

Go«-19e 

79 

Gold-199 

79 

Go«-200m _._ 

79 

Gold-200 . 

79 

Gotd-201 . 

79 

Halnium-170 _       .. 

72 

Ha<num-172 

72 

Haln»im-173 „.. 

72 

HalnMn-175 _„ .. 

72 

Halmum-I77m 

72 

Halnium-178m 

72 

Hafnium- 179m 

72 

Hafnium- 180m......... . 

72 

Hatnium-181 . 

72 

Ha»nwm-ie2m 

72 

Halmjm-182 

72 

Halnium-183 . 

72 

Halnium-184 

72 

Hoimium-155 

67 

Hotm«jm-157 _. 

67 

Ho*mium-15e .  . 

67 

Hofcnum-161 

67 

Holm«jm-162m _.  . 

67 

Hotmwm-162 

67 

Habnum.l64m.    .    .. . 

67 

Hotmium-164 _ 

67 

HotmiuiTv166m . 

67 

Holmium-166 . 

67 

Hotmium-167..      „      . 

67 

Hydrogen-3 

1 

lndium-109 

49 

Indwm-ll0(69.1  mm)  . 

49 

lndum-1 10  (4.9  hr) 

49 

In<*i*n-111 . 

49 

ln(*um-112 

49 

tn(fc*n-113m 

49 

Indum-114m 

49 

lfK*um-115m „ 

49 

Indium-IIS 

49 

ln<Jium-116m 

49 

Indun- 1 1 7m 

49 

Ind«*n-117 

49 

l«K*um-1l9m 

49 

kx*ne-120m 

53 

kx*oe-l20     

53 

iodioe-121 

53 

lo»ne-l23 „ 

53 

lo<*ne-124 

53 

lodine-125  

53 

IO(*ne-126  

53 

hx*ne-12e , 

53 

lod»>e-129     

53 

lodine-130 

53 

lodioe-131 .. 

53 

Iodine- 132m 

53 

lodine-132  

53 

iodino-133  

53 

iodine-134 ^.. 

53 

lodioe-135 -V     ._ 

53 

lndKjm-182  

7T 

lndium.184 

77 

Fma)  no  O  (Bq) 


10{3TE  11) 

10P7E  11) 

1000  P.7E  13) 

1000  P7E  13) 

10P.7E  11) 

1000  (3.7E  13) 

100  (3  7E  12) 

10(3  7E  11) 

100  P  7E  12) 

10P7E11) 

100  PTE  12) 

100  P  TE  12) 

10  p.TE  11) 

1000  p.TE  13) 

1000  P7E  13) 

100  P  7E  12) 

1  P  7E  10) 

100  PTE  12) 

100  P  7E  12) 

1000  P7E  13) 

01  P  7E  9) 

100  pTE  12) 

100  PTE  12) 

10  PTE  11) 

100  PTE  12) 

01  (3  TE  9) 

100  (3  7E  12) 

100  P7E  12) 

1000  PTE  13) 

1000  (3  TE  13) 

1000  (3  TE  13) 

1000  (3  7E  131 

1000  pTE  13) 

1000  (3  7E  13) 

1000  (3  TE  13) 

1000  (3  TE  13) 

1  P  7E  10) 

100  PTE  12) 

100  (3  7E  12) 

100  (3  7E  12) 

100  (3  7E  121 

100  P7E  •:2) 

10(3  7E  11) 

100  (3  7E  121 

1000  P  7E  13) 

1000  (3  TE  13) 

10  PTE  11) 

IOC  (3  TE  12) 

C  1  (3  TE  9) 

100  (3  7E  12) 

100  (3  7E  12) 

1000  (3  TE  131 

1000  (3  7E  131 

100  (3  TE  12) 

10(3  7E  11) 

100  (3  7E  12i 

10  PTE  11) 

0  1  (3  7E  9, 

0  01  (3  7E  81 

001  (3  7E8I 
1000  (3  7E  13, 
0  001  (3  TE  7) 

1  (3  7E  iC) 

0  01  (3  TE  9> 

10  (3  7E  1«1 

10(37E  m 

0  1  (3  7E  9) 

100  (3  7E  12) 

10(3  7E  11) 

1000  (3  7E  13) 

100  (3  7E  12) 


\ 
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RadionucMe 


AtonKC 

number 


Final  RQ  Ci  (Bq) 


lndlum-185 

tndunv186 

ln(Jium-187 

lndkjm.188 

IndiorrvISS 

Indum-IMm 

lndium-190 

Iriciium-192m 

lndium-192 

Indhjm-iMm 

ln(lum-lS4 

Indium-195<n 

lndium-195 ».. 

lrofv52 _.. 

Iron- 55 ~™._. 

Iron- 59 

Iro*v60 „ 

Kryptoo-74 

Krypton-76 

Krypton-77 

Kry()ton-79 

KrY|)lon-81 

Krypton-S3m - 

Kfypto»v«5m 

Krypton-85 

Kryp«orv87 

Kr>pton-S8 

L«nthanum-131.. 
Lanthanunv132.. 
Lanttianun-135.. 
Lanthanum- 137.. 
Lanthanum-138.. 
Lantt)anum-140.. 
Lanttianum-141 . 
Lanthanum-142„ 
Lanlhanum-143.. 

L«atf-I95«n 

Laad-ise 

Le«t-199~ 
L8a(t-200._. 

Lead-201 

Leatf-202m. 
Lead-202 


Laatf-203 
Lead-205. 

Lead-ZOS 

Lea(j-210 

Lead-211 „ 

Lea«J-2i2 

Lead-214 

Ujletium-169... 
Luletium-170... 
Lutetium-171  ... 
Uitetium-172... 
Lutetiunv173... 
Lutetium-I74m 
Lutetium-174... 

Lutetjom- 1 7em 

Urtetium-176.._„ 
Lutetium-ITTm... 

Lute  twm- 177 

Lutetum-178m.~ 
Lutetium-178....- 

Lutetium-179 

Magneswm-28.... 
Manganese-Si ... 
ManganeM-52m 
Manganeee-SZ... 
Manganese- 53... 
Manganese-54..- 


77 
77 
77 
77 
77 
77 
77 
77 
77 
77 
77 
77 
77 
26 
26 
26 
2f 
36 

ae 

3fc 
36 
36 
36 
36 
36 

3e 

36 
57 
57 
57 
57 
57 
57 
57 
57 
57 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
82 
71 
71 
71 
71 
71 
71 
71 
71 
71 
71 
71 
71 
71 
71 
12 
25 
25 
25 
25 
25 


100  (3.7E  12) 

10(3  7E  11) 

100  (3  7E  12) 

10(3.7E  11) 

100  (3  7E  12) 

1000  (3  7E  13) 

10(3  7E  11) 

100  <3 7E  12) 

10  (3. 'E  11) 

10(3  7E  11) 

100  (3  7E  12) 

100(3.7E  12) 

1000(3.7E13) 

100  (3  7E  12) 

100  (3  7E  12) 

10(3  7E  11) 

0.1  (3  7E  9) 

10(3.7E  11) 

10(3  7E  11) 

10(3.7E  11) 

100  (3  7E  12) 

1000  (3  7E  13) 

1000  (3  7E  13) 

100  (3  7E  12) 

1000  (3  7E  13) 

10(3  7E11) 

10(3.7E  11) 

1000  (3  7E  13) 

100  (3.7E  12) 

1000  (3.7E  13) 

10(3  7E  11) 

1  (3  7E  10) 

10(3.7E11) 

1000  (3  7E  13) 

100  (3  7E  12) 

1000  (3  7E  13) 

1000  (3  7E  13) 

100  (3.7E  12) 

100  (3.7E  12) 

100  (3.7E  12) 

100  (3.7E  12) 

10(3.7E11) 

1  (3.7E  10) 

100  (3.7E  12) 

100  (3.7E  12) 

1000  (3.7E  13) 

0.01  (3.7E  8) 

100  (3.7E  12) 

10(3.7E  11) 

100  (3.7E  12) 

10(3.7E11) 

10(3.7E11) 

10(3.7E11) 

10(3.7E11) 
100  (3.7E  12) 

10(3.7E  11) 

10(3.7E  11) 

1000  (3.7E  13) 

1  (3.7E  10) 

10(3.7E  11) 

100  (3.7E  12) 

1000  (3.7E  13) 

1000  (3.7E  13) 

1000  (3.7E  13) 

10(3  7E  11) 
1000  (3.7E  13) 
1000  (3.7E  13) 

10(3.7E  11) 
1000  (3.7E  13) 

10(3.7E  11) 
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T 


Radionuclide 


Atomic 
number 


Final  RO  Ci  (Bq) 


Mangan©8©-56 

25 

100  (3.7E  12) 

Moo<Je*eviunv257 

101 

100  (3.7E  12) 

M€rKJeteviorTv258 

101 

1  (3.7E  10) 

Mof ctjfv- 1 93fn    

80 

10(3  7E  11) 

Mercu/y-193 

80 

100(3.7E12) 

Mercury-194 „ — 

80 

0.1  (3  7E  9) 

Mercu'y-iSSm 

80 

100  (3.7E  12) 

Mefcufy-195 

80 

100  (3.7E  12) 

M^cury-197ni  

80 

1000  (3.7E  13) 

Mercury- 197 _... 

80 

1000  (3.7E  13) 

Worcurv-199m     

80 

1000  (3.7E  13) 

Mercurv-?03    

80 

10(3.7E  11) 

Mo'yD<1«nur^-90  

42 

100  (3  7E  12) 

Molvt)aenum-93m 

42 

10(3.7E11) 

MolybOtjrnjm  93 

42 

100  (3  7E  12) 

Mo*ybdt;num-99 

42 

100  (3.7E  12) 

Molybdenum-101 

42 

1000  (3.7E  13) 

Neo<JynnurT>-i  36 

60 

1000  (3.7E  13) 

NeoJymium- 1 38 

60 

1000  (3  7E  13) 

Neodymium-139m 

60 

100  (3.7E  12) 

Neo<Jymiunvi39 

60 

1000  (3.7E  13) 

Neodymium-141 

60 

1000  (3  7E  13) 

60 

10(3.7E  11) 

h4eodymium-i49 

60 

100  (3.7E  12) 

Neodymiom-1 51 

60 

1000  (3.7E  13) 

Neptuniuin-232...- 

93 

1000  (3.7E  13) 

Neptunium-233 

93 

1000  (3.7E  13) 

Neptunium-234 

93 

10(3.7E11) 

Neptunium- 235 

93 

1000  (3.7E  13) 

Neptuniu(Tv236(1.2E 

Syr) 

93 

0.1  (3.7E  9) 

Neptunium-236 

(22.5  hr)    _. 

93 

100  (3.7E  12) 

Neptunium-237 

S3 

0.01  (3.7E  8) 

Neptuntum-238 

93 

10(3.7E11) 

Neptunium-239.. 

93 

100  (3.7E  12) 

Neptunium-240 

93 

100  (3.7E  12) 

NickeJ-56 

28 

10(3.7E11) 

Nid(e»-57 

28 

10(3.7E11) 

Nicket-59 

28 

100  (3.7E  12) 

Nickel^S 

28 

100  (3.7E  12) 

Nicii«M6 -.      - 

28 

100  (3.7E  12) 

NickaMS 

28 

10(3.7E11) 

Niobium^ —     , 

100  (3.7E  12) 

r4ioblum.89  (66  min)..... 

100  (3.7E  12) 

N)0bium-89  (122  min) .. 

100  (3.7E  12) 

Niobium-eO...„ 

10(3.7E11) 

Nicbium-93m 

100  (3.7E  12) 

NiobiurTv94 _.. 

10(3.7E11) 

100  (3.7E  12) 

N(obwn-95 

10(3.7E11) 

Niobiuov96 -. 

10(3.7E11) 

100  (3.7E  12) 

NiObium-98 „.... 

1000  (3.7E  13) 

Osmtum-180 :...- 

76 

1000  (3  7E  13) 

Osmium-181 

76 

100  (3.7E  12) 

Osmium-182 

76 

100  (3.7E  12) 

Osmium-ies 

76 

10(3.7E11) 

08mium-189m.._ 

76 

1000  (3.7E  13) 

Osmium-19lm..._ 

76 

1000  (3.7E  13) 

08mium-191 _ 

76 

100  (3.7E  12) 

08mium-l93 _... 

76 

100  (3.7E  12) 

Osmium-194 _. 

76 

1  (3.7E  10) 

Palladium-100 

46 

100  (3.7E  12) 

Palladium-101 

46 

100  (3.7E  12) 

Paiiadium-103 

46 

100  (3.7E  12) 

Palladium-107 

46 

100  (3.7E  12) 

Palladium-109 

46 

1000  (3.7E  13) 

Ptio8phoru»-32 

15 

0.1  (3.7E  9) 
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Radionuclide 

Atomic 
number 

Final  RO  Q  (Bq) 

PhosDhonift-33    

15 

1  (3.7E  10) 

Platinunr)-186 

78 

100  (3.7E  12) 

PlatinunvlBS 

78 

100  (3.7E  12) 

P»atinum-189 _ 

78 

100  (3.7E  12) 

Platinum-191 

78 

100  (3.7E  12) 

Platinum-193m 

78 

100  (3.7E  12) 

Platinum-193 

78 

1000  (3  7E  13) 

PlatifHjm-195m 

78 

100  (3.7E  12) 

Platinum-I97m 

78 

1000  (3  7E  13) 

Plabnum-197       

78 

1000  (3.7E  13) 

Ptatinum-199 

78 

1000  (3  7E  13) 

PlatinunvZOO 

78 

100  (3.7E  12) 

Ptu1oniunfv234 

94 

1000  (3  7E  13) 

Plutonium-23S 

94 

1000  (3.7E  13) 

Plutonium-236 

94 

0.1  (3.7E  9) 

Plutonium-237 

94 

1000  (3  7E  13) 

P1utoniun>-238  

94 

0.01  (3  7E  8) 

Plutoniun>-239 

94 

0.01  (3  7E  8) 

Rijtonium-240     

94 

0.01  (3.7E  8) 

PlutonRim-241 

94 

1  (3.7E  10) 

Pluton»urTv242      

94 

0.01  (3.7E  8) 

Plutonium-243 

94 

1000  (3.7E  13) 

Phjtoniunv244   

94 

0.01  (3.7E  8) 

Ptutonium-245  — 

94 

100  (3.7E  12) 

Polonium-203...- 

84 

100  (3.7E  12) 

Potonium-205 

64 

100  (3.7E  12) 

Potonium-207    

84 

10(3.7E  11) 

Polcnium-210 

84 

0.01  (3.7E  8) 

Pota8sium-40 

19 

1  (3.7E  10) 

Potassium-42 

19 

100  (3.7E  12) 

Pota8SiurT>-43 

19 

10(3.7E11) 

Pntassium-44 

19 

100  (3.7E  12) 

PotassiuiTMS -.. 

19 

1000  (3.7E  13) 

Prasecdymunv136 

59 

1000  (3.7E  13) 

Praseodymium- 137 

59 

1000  (3.7E  13) 

Praaeodymium-1 38m.... 

59 

100  (3.7E  12) 

Pra8eodymium-139 

59 

1000  (3.7E  13) 

Prasaodymium-142m.... 

59 

1000  (3.7E  13) 

Praaeodymium-142 

59 

100  (3.7E  12) 

Praseodymium-143. — 

59 

10(3.7E11) 

Praseodymium-144 — 

59 

1000  (3.7E  13) 

Praseodymium-146. — 

59 

1000  (3.7E  13) 

Praseodymiurr>-147 

59 

1000  (3.7E  13) 

PromettMim-141.. 

61 

1000  (3.7E  13) 

Pmm8thlum-143 

61 

100  (3.7E  12) 

Prome«»*jm-144. -.. 

61 

10(3.7E11) 

Promethium-145 „ 

61 

100  (3.7E  12) 

Promett)ium-146_      ..- 

61 

10(3.7E11) 

Promethium-l47._ _. 

61 

10(3.7E11) 

Promethium-148m 

61 

10(3.7E11) 

Promethium-148 _.... 

61 

10(3.7E  11) 

Promethium-149 

61 

100  (3.7E  12) 

61 

100  (3.7E  12) 

61 

100  (3.7E  12) 

Protactiniunv227 

91 

100  (3.7E  12) 

Protactlnium-228 

91 

10(3.7E  11) 

Protactinium-230 

91 

10(3.7E11) 

Protaclinium-231  ...„ 

91 

0.01  (3.7E  8) 

Protactinium-232 

91 

10(3.7E  11) 

Protactioium-233 -... 

91 

100  (3.7E  12) 

Protactinium-234 

91 

10(3.7E11) 

Radiunv223 _ 

88 

1  (3.7E  10) 

Radium-224 

88 

10(3.7E  11) 

Radium-225 — 

88 

1  (3.7E  10) 

Radium-2260 

88 

0.1  (3  7E  9) 

Radium-227 __ 

88 

1000  (3.7E  13) 

Radhjm.228 _ 

88 

0.1  (3.7E  9) 

Radofv220 - 

86 

0.1  (3  7E  9) 

Radoiv222.._ -.. 

86 

0.1  (3.7E  9) 

RadkxmcMe 


Rtienium-177 

Rhenium-178 

Rtienium-181 

Rttenium-182 

(12  7  hr) 

Rhenium-182 

(64  0  tw) 

Rhenium-184ffl..-. 

Rhenium-164 

Rtieniunv-ie6m 

RheniurTVl86 

Rt>enium.187 

Rt)enium-188m 

Rhenium-188.- 

Rt)enium-189 - 

Rhodium-99m 

RhodMm-99 

Rhodium-100 

RtKxJium-lOlm 

RtxxJium-IOI 

Rhodium-102m 

Rhodium-102 , 

Rhodium-103m 

Rhodium-105 

RrKxJium-106m 

Rhodium-107 

Rubidium-79 

Rubidium-81m 

Rut)idium-81 

Rubidium-82m 

Rubidium-83 

RutMdium-84 

Rubidium-86 

Rubidium-88 

Rubidium-89 

Rut)idium-87 

Ruttienium-94 

Ruttienium-97 

Ruthenium-103.... 
Ruttienium-105.... 
Ruthenium-106.... 
Samarium-141m.. 

Samarium-141 

Samarium-142 

Samarium-14S 

Samarium-146 

Samanum-147 

Samarium-151 

Samarium-153 

Samarium-155 

Samarium-156 

Scandiurrv-43 

Scandium-44m.... 

Scandium-44 

Scandium-46 

Scandium-47 

Scandium-48 

Scandium-49 

Selenium-70 

Selenium-73m .... 

Selenium- 73 

Selenium-75 

Selenium-79. 

Seienium-81m. 

Selenium-81 . 

Setenium-83. 

Silicon-31. 

SiliCOn-32. 

Silver-102.. 

Si)ver-103.. 

Silver- 104m . 


Atomic 
number 


Final  RO  Ci  (Bq) 


75 
75 
75 

75 

75 
75 
75 
75 
75 
75 
75 
75 
75 
45 
45 
45 
45 
45 
45 
45 
45 
45 
45 
45 
37 
37 
37 
37 
37 
37 
37 
37 
37 
37 
44 
44 


44 
62 
62 
62 
62 
62 
62 
62 
62 
62 
62 
21 
21 
21 
21 
21 
21 
21 
34 
34 
34 
34 
34 
34 
34 
34 
14 
14 
47 
47 
47 
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Radionuclide 


Atomic 
number 


Final  RQ  O  (Bq) 


i- 


1000  {3.7E  13) 

1000  (3.7E  13) 

100  (3.7E  12) 

10(3.7E  11) 

10(3.7E11) 
10(3.7E  11) 
10(3.7E  11) 
10(3  7E  11) 
100  (3  7E  12) 
1000  (3  7E  13) 
1000  (3.7E  13) 
1000  (3.7E  13) 
1000  (3  7E  13) 
100  (3.7E  12) 
10(3.7E  11) 
10(3.7E11) 
100  (3  7E  12) 
10(3.7E  11) 
10(3.7E  11) 
10(3  7E  11) 
1000  (3.7E  13) 
100  (3.7E  12) 
10(3.7E11) 
1000  (3.7E  13) 
1000  {3.7E  13) 
1000  (3.7E  13) 
100  (3.7E  12) 
10(3  7E11) 
10(3.7E11) 
10(3.7E  11) 
10(3.7E  11) 
1000  (3.7E  13) 
1000  (3.7E  13) 
10(3.7E  11) 
1000  (3.7E  13) 
100  (3.7E  12) 
10(3.7E11) 
100  (3  7E  12) 
1  (3  7E  10) 
1000  (3  7E  13) 
1000  (3.7E  13) 
1000  (3.7E  13) 
100  (3.7E  12) 
0.01  (3.7E  8) 
0.01  (3.7E  8) 
10(3.7E  11) 
100  (3  7E  12) 
1000  (3.7E  13) 
100  (3.7E  12) 
1000  (3.7E  13) 
10(3.7E  11) 
100  (3.7E  12) 
10(3.7E  11) 
100  (3.7E  12) 
10(3  7E  11) 
1000  (3.7E  13) 
1000  (3.7E  13) 
100  (3  7E  12) 
10(3.7E  11) 
10(3.7E  11) 
10(3.7E  11) 
1000  (3.7E  13) 
1000  (3  7E  13) 
1000  (3.7E  13) 
1000  (3.7E  13) 
1  (3.7E  10) 
100  (3.7E  12) 
1000  (3.7E  13) 
1000  (3.7E  13) 


Sitver-104 | 

Silver-105.- _.... 

Sitver-ioem _ — 

Silver-106 

Sitver-I06m   

47  1 
47 
47 
47 
47 
47 
47 
47 
47 
11 
11 
38 
38 
38 
38 
38 
38 
38 
38 
38 
38 
16 
73 
73 
=    73 
73 
73 
73 
73 
73 
73 
73 
73 
73 
73 
73 
73 
73 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
43 
52 
52 
52 
52 
52 
52 
52 
52 
52 
52 
52 
52 
52 
52 
52 
52 
65 
65 
65 
65 
65 
65 
65 

65 

1000  (3.7E  13) 
10(3  7E  11) 
10(3.7E  11) 

1000  (3  7E  13) 

10(3  7E11) 

10(3  7E  11) 

10(3  7E  11) 

100  (3  7E  12) 

1000  (3  7E  13) 

10(3.7E  11) 

10(3  7E  11) 

100  (3  7E  12) 

1000  (3.7E  13) 
100  (3  7E  12) 

1000  (3.7E  13) 

Si(ver-1 10m 

Silver-1 1 1 

Silver-112 _ 

Silver-1 15 

Sodium-22 

Sodium-24   

Strontium-80 

Strontiurtvei ! 

StrDn1ium-83    

10(3  7E  11) 

StrofTttum-87m ^ 

too  (3  7E  12) 
10  (3.7E  11) 

0  1  (3  7E  9) 

Strontium-91 -.. 

StrDntium-92 

10(3.7E11) 
too  (3.7E  12) 

Sunur-3S_    _    

1  (3.7E  10) 

Tantalum-172 _... 

Tantalum-173_ — 

Tanta»um-174.„ _.... 

Tantafcjm-175 

100  (3.7E  12) 
100  (3.7E  12) 
100  (3.7E  12) 
100  (3.7E  12) 

Tan«alum-176 

10(3.7E11) 

Tantalum-1 77 

1000  (3  7E  13) 

Tantalum-1 78 

1000  (3  7E  13) 

Tantakjm-1 79 

1000  (3.7E  13) 

Tantalum-180m 

1000  (3  7E  13) 

Tantalunvl  80 

100  (3.7E  12) 

Tantalum-182m _.. 

Tantalum-1 82 

1000  (3.7E  13) 
10(3.7E  11) 

Tantalum-1 83 

100  (3.7E  12) 

Tantalum-184 

10(3.7E  11) 

Tantalum- 1 85 

1000  (3  7E  13) 

Tantalum-186 .. 

1000  (3  7E  13) 

Tectinetium-93m    

1000  (3  7E  13) 

Tectinetium-93 

100  (3  7E  12) 

Tectinetium-94m _.... 

Technetium-94 

Technetium-96m 

100  (3.7E  12) 

10(3.7E  11) 

1000  (3  7E  13) 

Technetium-96 

10(3.7E  11) 

Tectinetium-97m   

100  (3.7E  12) 

100  (3.7E  12) 

Tochnetium-98 

10(3.7E  11) 

Tectinetium-99m 

100  (3.7E  12) 

Technetium- 99 _ 

Techrwtium-101 

10(3.7E11) 
1000  (3.7E  13) 

Technetium- 104 

1000  (3  7E  13) 

Tellurium-116 

1000  (3  7E  13) 

Tellurium-I2lm 

10(3.7E  11) 

Tellurium-121 _.. 

Tellufium-123m 

10(3.7E11) 
10(3.7E  11) 

Tellurium-123    

10(3  7E  11) 

Tellunun>-125m     

10  (3  7E  11) 

Tellurium-1 27m 

10(3  7E  11) 

Tellurium-127 

1000  (3  7E  13) 

Tellurium-1 29m 

10(3  7E  11) 

Tellurium-129 

1000  (3  7E  13) 

TelKirium-13lm 

10(3.7E  11) 

Tellurium-1 31 

1000  (3  7E  13) 

Tellurium-1 32 

10(3  7E11) 

Tellurium- 133m 

1000  (3  7E  13) 

Tellununvl  33 

1000  (3  7E  13) 

Tellufium-134  

1000  (3.7E  13) 

Terbium-147 

100  (3  7E  12) 

Tert)ium-1 49 

100  (3  7E  12) 

Terbium-1 50 

100  (3.7E  12) 

Tert)ium-151 

10(3  7E  11) 

Tert)Hjm-153 

100  (3  7E  12) 

Tert)ium-154 

10(3.7E  11) 

Tert)ium-155 

100  (3.7E  12) 

Terbium-1 56m 
(50  hr) 

1000  (3.7E  13) 
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Radionuclide 


Atom< 
number 


Final  RO  Ci  (Bq) 


Terbium-156m 

(24  4  l«r)          

65 

1000  (3  7E  13) 

Terb««n-156        

65 

10(3  7E  11) 

TerbMn-lS7 „ 

65 

100  (3  7E  12) 

Terbiom-156 

65 

10(3  7E  11) 

TertMum-160 

65 

10(3  7E  11) 

Teibiiim-161 _ 

65 

100  (3  7E  12) 

Thalliiwi  imm 

81 

100  I3.7E  12) 

TTwMum-194 _ 

81 

1000  (3.7E  131 

Thalium-195    

81 

100  (3  75  12) 

T«fc>i»iH97 „ 

81 

100  (3  7E  12) 

Th*hjm-I9em 

81 

100  (3  7£  12) 

T?wBium-19e 

81 

10(3  7E  11) 

Thaliurv199 

81 

100  (3  7E  12) 

Ttialium-200 

81 

10{3  7E11) 

T)wlium-201 

81 

1000  (3  7E  13) 

niaawm-202 

81 

'           10{3  7E11) 

Thafcim-204 

81 

10(3  7E  11) 

Thorium-226 

90 

1M  (3  7E  12) 

Tho«i««n-227 — 

90 

1  (3  7E  10) 

TtK>rium-?28  

90 

0  01  (3  7E  8) 

Thoiwm-229 

90 

0  001  (3  7E  7) 

Thorium-230 1 

90 

i         0  01  (3  7E  8) 

Thorium-231 

90 

100  (3  7E  12) 

Thorium-232* 

90 

0  001  (3  7E  7) 

Thoiwm-234 

90 

100  (3  7E  12) 

Thulium-162 

69 

1000  (3.7E  13) 

Thulium-166 

69 

10(3  7E  11) 

Thulium-167 

69 

69 

100  (3  7E  12) 

ThuliurT»-170 

10(3  7E  11) 

Thul(um-171 

69 

100  (3  7E  12) 

Thulium- 1 72. _ _ 

69 

100  (3  7E  12) 

Thuhum-173 - 

69 

69 

;         100  (3  7E  12) 

Thulium-175 

1000  (3  7E  13) 

Tm-IIO 

50 
SO 
50 
SO 

100  (3  7E  12) 

Tirvl  1 1              

'       1000  (3  7E  13) 

rirv-113 

10(3  7E  11) 

Tin-1l7m 

100  (3  7E  12) 

Tin-1 19m 

SO 
SO 
SO 

10(3  7E11) 

Tin-1 2 1  m 

!           10(3  7E11) 

Tin-121 ™. 

1       1000  (3  7E  13) 

Tin-123m 

50 

1       1000  (3  7E  13) 

Tin-123 -... 

50 

10(3.7E  11) 

THV125 

50 

10(3  7E11) 

T«-126 -... 

50 

1  (3  7E  10) 

ritH27 _ 

50 

100  (3  7E  12) 

rir»-i2a 

50 
22 

1000  (3  7E  13) 

TitAnium-44       

1(3  7E10) 

22 

74 

1000  (3  7E  13) 

Tuogsten-1 76 

1000  (3  7E  13) 

Tunosteo- 1 77      

74 

100  (3  7E  12) 

Tungsten- 178 

74 

100  (3  7E  12) 

Tungsterj-1 79 

74 

1000  (3  7E  13) 

Tungsten  181 

74 

100  (3  7E  12) 

Tungsten- 1 85 , — 

74 

10{3  7E  11) 

Tungsten-187 

1              7< 

100  (3  7E  12) 

Tungsterv  1 68 

1              74 

10(3  7E  11) 

Uranium-230 

1             92 

1  (3  7E  10) 

Uranium-231 

92 

1000  (3  7E  13) 

Uranium-232 

92 

0  01  (3  7E  8) 

Uraniom-233 

1            92 

0  1  (3  7E  9) 

Uraniom-2344> 

!            92 

01  (3  7E  9) 

lJranium-235<li 

92 

0  1  (3  7E  9) 

Uraroum-236 

92 

01(3  7E9) 

Uranium-237 

92 

100  (3  7E  12) 

Uranium-238* — 

92 

0ia(3  7E9) 

Uranium-239 

92 

1000  (3  7E  13) 

Uamum-240 

92 

1000  (3  7E  13) 

Vanadiuni-47 

2' 

1000  (3  7E  13) 

Var«adium-48 

23 

10(3  7E  11) 

Vanadium-49 - 

.1            23 

1000  (3  7E  13) 

XerwviZO 

54 

100  (3  7E  12) 

XarK>n-121 

54 

10(3  7E  11) 

UMI 
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APPENDIX  B-RADIONUCLIDES- 
Continued 


Radonudide 

Atomic 
NumtMT 

Rnal  RQ  O  (B(0 

)(anon-l22 

64 
54 
54 

54 
54 
54 
54 
54 
54 
54 
54 
70 
70 
70 
70 
70 
70 
70 
39 
39 
39 
39 
39 
39 
39 
39 

100  (3.7E  12) 

Xenon-123 

Xanon-125 

Xanon-127 

10(3.7E11) 
100  (3.7E  12) 
100  (3  7E  12) 

Xenoo-I29m 

Xenoiv131m 

1000  (3.7E  13) 
1000  (3.7E  13) 

Xeron-133m _ 

1000  (3.7E  13) 

Xenon-133 

X«non-l35m 

Xeoon-135 

Xenoo-138 ™.... 

YnartJMm-162 

Yttertjium-I6e 

Ynert)ium-167 

Ytlert)(um-169 

Yttertj<um-175  

1000  (3.7E  13) 

10(3.7E11) 

100  (3.7E  12) 

10(3.7E11) 

1000  (3.7E  13) 

10(3.7E11) 

1000(3.7E13) 

10  0.7E11) 

100  (3.7E  12) 

Ytl«rt)iijm-1 77 

Ynert)ium-178 ™ 

Yttilunv86m -...- 

Yttmjm-8fl 

Yttnunv87 __. 

Ynrium-88 

Yttnom-90m 

Yttnum-90 

Yttr1um-91m 

Yttrium-91 

1000  (3.7E  13) 

1000  (3.7E  13) 

1000(3.7E13) 

10(3.7E  11) 

10(3.7E  11) 

10(3.7E11) 

100  (3.7E  12) 

10(3.7E  11) 

1000  (3.7E  13) 

10(3.7E11) 

APPENDIX  B— RADIONUCLIDES- 
Contmued 


RAdtonucids 


Yttrium-92 

Yttrium-93  ._.... 
Yttrium-»4 ._..., 

Yttrium-96 

Zinc-62 

Zinc-«3 

Zinc-85 

Zinc-«9m 

Zinc-«9 

Zinc-7lm 

Zinc-72 

ZifCOnium-86 . 
Zirconium-88 . 
Zirconium-89 . 
Ziroonium-93 . 
Zi70onium'95 . 
Zirconium-97 . 


AAonric 
NumtMr 


39 

39 

39 
39 
30 
30 
30 
30 
30 
30 
30 
40 
40 
40 
40 
40 
40 


RnrinQO(Bq) 


100 
100 

1000 

1000 
100 

1000 

10 

100 

1000 
100 
100 

too 

10 
100 

1 

10 
10 


(3.7E12) 
(3.7E12) 
(3.7E  13) 
(3.7E  13) 
(3.7E  12) 
(3.7E  13) 
(3.7E11) 
(3.7E12) 
(3.7E  13) 
(3.7E  12) 
(3.7E  12) 
0.7E  12) 
(3.7E11) 
(3.7E  12) 
(3.7E  10) 
(3.7E  11) 
(3.7E  11) 


Ct— CurW.  T^•  curie  represents  a  rate  o(  radioac- 
tive decay.  One  cune  Is  me  quantity  of  any  radioac- 
tive nucMe  witMch  undergoes  3.7E  10  disintegrations 
per  second. 

Bg— SecqueraL  The  becquerel  represents  a  rale 
o(  radloaciive  decay.  One  becquerel  is  the  quantity 
ol  any  radioective  nuclide  wnwh  undergoes  one 
disintegrsMn  per  second.  One  curie  is  equal  to  3.7E 
10  be«)uerel. 


•-fkiri  RQs  lor  afl  radtonucides  anXy  to  chenH- 
ctf  compounds  containing  the  radionuclides  and  ele- 
mental forma  ragardtoss  o(  Itw  diameter  o(  pieces  ol 
sou  material. 

«— The  adjusted  RQ  of  one  curie  applies  to  al 
redkxwdides  not  othenwise  listed.  )Whenever  the 
RQs  In  Table  302.4  and  this  appendte  to  the  table 
are  in  conflict  Vw  lowest  RQ  shal  apply.  For  exam- 
ple, uranyl  acetate  and  uranyl  nitrate  have  adjusted 
RGM  shown  in  Table  302.4  of  100  pounds,  equiva- 
lent to  about  one4enth  the  RQ  level  lor  uranium-238 
feted  in  this  appendbc. 

E— Exponent  lo  the  base  10.  For  example.  1.3E  2 
is  equal  to  130  while  1.3E  3  is  equal  to  1300. 

m— Signifies  a  nuclear  isomer  which  is  a  radionu- 
clide m  a  higher  energy  metastable  state  relative  to 
the  parent  isotope. 

^—Notification  requirements  for  releases  of  mix- 
tures or  solutions  of  radionuclides  can  be  found  in 
Section  302.6(b)  of  this  nile.  Rnal  RQs  lor  Ihe 
following  four  common  radionuclide  mixtures  are 
provided  radium-226  In  secular  equilibrium  with  its 
daughters  (0.053  curie);  natural  uranium  (0.1  curie): 
natural  uranium  in  secular  equilibrium  with  its  daugh- 
ters (0.052  curie);  and  natural  thorium  in  secular 
equilibrium  with  Its  daughters  (0.01 1  curie). 

[FR  Doa  89-«416  Filed  5-23-89;  8  15  am] 
ntXHM  CODE  6560-50 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40CFRPart3S5 
[FRL-3S74-2] 

Reportable  Quantity  Adjustment— 
Radionuclides 

AQENCY:  U.S  Environmental  Protection 

Agency  (EPA). 

ACTION:  Technical  amendment. 

summary:  Sections  103(a)  and  103(b)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended, 
require  that  persons  in  charge  of  vessels 
or  facilities  from  which  a  hazardous 
substance  has  been  released  within  a 
24-hour  period  in  a  quantity  equal  to  or 
greater  than  its  reportable  quantity 
immediately  notify  the  National 
Response  Center  of  the  release.  As 
discussed  elsewhere  in  today's  Federal 
Register,  the  U.S.  Environmental 
Protection  Agency  (EPA)  has  decided  to 
exempt  from  CERCLA  notification 
requirements  the  following  four 
categories  of  releases  of  radionuclides: 
(1)  Releases  of  radionucUdes  that  occur 
naturally  in  soil  from  land  holdings  such 
as  parks,  golf  courses,  or  other  large 
tracts  of  land;  (2)  releases  of 
radionuclides  occurring  naturally  from 
the  distm-bance  of  land  for  purposes 
other  than  mining,  such  as  for 
agricultural  or  construction  activities;  (3) 
releases  of  radionuclides  from  the 
dumping  of  coal  and  coal  ash  at  utility 
and  industrial  facilities  with  coal-frred 
boilers;  and  (4)  releases  of  radionuclides 
from  coal  and  coal  ash  piles  at  utility 
and  industrial  facilities  with  coal-hred 
boilers.  These  releases  also  are  exempt 
from  the  reporting  requirements  of 
section  304  of  the  Emergency  Planning 
and  Community  Right  to  Know  Act 
(EPCRA).  also  known  as  Title  III  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
Under  SARA  Section  304(a)(3),  releases 


of  radionuclides  must  be  reported  to  the 
community  emergency  coordinator  for 
the  Local  Emergency  Planning 
Committee  (LEPC)  and  to  the  State 
Emergency  Response  Commission 
(SERC)  of  any  State  that  is  likely  to  be 
ejected  by  the  release,  if  the  release 
occurs  at  a  facility  at  which  a  hazardous 
chemical  is  produced,  used,  or  stored, 
and  if  notification  of  the  release  is 
required  under  section  103(a)  of 
CERCLA.  Because  of  today's 
exemptions  of  certain  radionuclide 
releases  from  CERCLA  notification 
requirements,  as  described  above,  such 
exempted  releases  also  are  exempt  from 
the  reporting  requirements  of  section  304 
of  SARA. 

This  Technical  Amendment  also  adds 
language  to  40  CFR  355.40(a)(2)  that  was 
inadvertently  deleted  in  publishing  the 
final  rule  adjusting  Threshold  Planning 
Quantities  for  Extremely  Hazardous 
Substances  (52  FR  13396;  April  22, 1987). 
This  amendment  adds  paragraph 
355.40(a)(2)(iv)  that  provides  that 
releases  exempted  from  CERCLA 
section  103(a)  reporting  by  CERCLA 
section  103(e)  (which  applies  to  the 
application,  handling,  or  storage  of  a 
pesticide  registered  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act)  also  are  exempt  from  reporting 
under  SARA  section  304.  In  addition, 
this  Technical  Amendment  clarifies  the 
language  in  paragraph  (a)(2)(v).  Section 
355.40(a)(2)(v)  exempts  from  section  304 
reporting  any  occurrence  not  meeting 
the  definition  of  release  under  section 
101(22)  of  CERCLA.  Such  occurrences 
are  also  exempt  from  reporting  under 
CERCLA  Section  103(a). 
EFFECTIVE  DATE:  July  24. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Pamela  Harris,  Project  Officer, 
Response  Standards  and  Criteria 
Branch,  Emergency  Response  Division 
(WH-548B),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW. 
Washington,  DC  20460,  or  the  RCRA/ 
Superfund  Hotline.  1-800/424-9346;  in 


Washington  DC  metropolitan  area,  1- 
202/382-3000. 

Dated:  May  11. 1989. 
Jonathan  Z.  Cannon, 

Acting  Assistant  Administrator. 

For  the  reasons  set  forth  above.  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  355— EMERGENCY  PLANNING 
AND  NOTIFICATION 

1.  The  authority  citation  for  Part  355  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  11002  and  11048. 

2.  Section  355.40  is  amended  by 
adding  paragraphs  (a)(2)(v)  and 
(a)(2)(vi).  and  by  revising  paragraph 
(a)(2)(iv)  to  read  as  follows  ((a)(2) 
introductory  text  is  republished): 

§  355.40    Emergency  release  notification. 

(a)  Applicability. 

(1)  *  '  * 

(2)  This  section  does  not  apply  to: 

*  *  * 

(iv)  Any  release  of  a  pesticide  product 
exempt  from  CERCLA  section  103(a) 
reporting  under  section  103(e)  of 
CERCLA; 

(v)  Any  release  not  meeting  the 
definition  of  release  under  Section 
101(22)  of  CERCLA.  and  therefore 
exempt  from  Section  103(a)  reporting; 
and 

(vi)  Any  radionuclide  release  which 
occurs  (A)  naturally  in  soil  from  land 
holdings  such  as  parks,  golf  courses,  or 
other  large  tracts  of  land;  (B)  naturally 
from  the  disturbance  of  land  for 
purposes  other  than  mining,  such  as  for 
agricultural  or  construction  activities; 
(C)  from  the  dumping  of  coal  and  coal 
ash  at  utility  and  industrial  facilities 
with  coal-fired  boilers:  and  (D)  from  coal 
and  coal  ash  piles  at  utility  and 
industrial  facilities  with  coal-fired 
boilers. 
***** 

(FR  Doc.  89-12180  Filed  5-23-89:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Quard 

33  CFR  Part  151 
(COO  ••-014] 
RIN2115-A023 

Implemantation  of  tlw  Shoro 
Protection  Act  of  19M 

AOENCV.  Coast  Guard.  DOT. 
ACTION:  Interim  rule  with  request  for 
comments. 

•UMMARV:  The  Coast  Guard  is 
publishing  an  interim  rule  to  implement 
permitting  the  numbering  requirements 
of  the  Shore  Protection  Act  of  1983.  The 
Coast  Guard  is  issuing  these 
requirements  as  an  interim  rule  because 
the  Shore  Protection  Act  requires  that 
permits  be  in  place  240  days  after  the 
Act's  enactment,  which  will  occur  on 
July  15, 1989.  By  issuing  an  interim  rule, 
the  Coast  Guard  and  the  public  will  be 
able  to  meet  this  mandated  deadline. 
DATit:  Effective  Date:  1.  May  24. 1989. 

2.  The  Coast  Guard  will  accept 
comments  on  this  interim  rule  until 
August  24. 1989. 

ADOmSttS:  Comments  should  be 
submitted  to  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA-2/3600). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW..  Washington.  DC 
20593-0001  between  the  hours  of  8:00 
a.m.  and  3:00  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
Comments  may  be  delivered  to  and  will 
be  available  for  copying  at  that  address. 
The  Categorical  Exclusion  from  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  is 
available  for  inspection  and  copying  at 
the  same  address. 

Persons  wishing  to  comment  on  the 
information  collection  requirements 
should  submit  their  comments  to:  OfHce 
of  Regulatory  Policy,  Office  of 
Management  and  Budget,  726  Jackson 
Place  NW..  Washington,  DC  20503. 
ATTN:  Desk  Officer.  U.S.  Coast  Guard. 
Fon  FURTHCii  iNFomiA-noN  contact: 
Lieutenant  James  H.  McDowell.  Office 
of  Marine  Safety.  Seciunty  and 
Environmental  Protection  (G-MPS-3} 
(202)  267-0491.  between  7:00  a.m.  and 
3:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
tUFMiMNTAiiv  information:  The 
public  is  invited  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data  or  arguments.  Comments  should 
include  the  name  and  address  of  the 
person  making  them,  identify  this 
interim  rule  (CGD  8&-014)  and  the 
specific  section  of  the  interim  rule  to 
which  each  comment  applies,  and  give 
the  reasons  for  the  comment.  If  an 


acknowledgment  of  receipt  is  desired,  a 
stamped,  self-addressed  postcard  should 
be  enclosed. 

All  comments  received  before  the 
expiration  date  of  the  comment  period 
will  be  considered  before  any  action  is 
taken  on  this  interim  rule.  They  will  also 
be  considered  in  preparing  the  notice  of 
proposed  rulemaking  for  the  second 
regulatory  project  described  below  in 
the  paragraphs  under  Regulatory 
Approach. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  rule  are:  Lieutenant  James 
H.  McDowell.  Project  Manager,  and 
Stanley  M.  Colby,  Project  Counsel. 
Office  of  Chief  Counsel. 

Discussion  of  the  Interim  Rule 

/.  Background 

On  November  18. 1988.  Congress 
enacted  the  Shore  Protection  Act  (33 
U.S.C.  2501  et  seq.),  hereafter  referred  to 
as  the  Act.  to  help  prevent  trash, 
medical  debris  and  other  unsighdy  and 
potential  harmful  materials  from  being 
deposited  into  the  costal  waters  of  the 
United  States  as  as  result  of  sloppy 
waste  handling  procedures.  The 
Conference  Report  on  the  Ocean 
Dumping  Ban  Act  (Report  100-1090) 
stated  that  landfills  and  attendant 
barging  operations  are  a  major  source  of 
floatable  waste  in  harbor  areas.  The 
report  concluded  that  this  type  of  waste 
has  fouled  the  beaches  of  this  country 
over  the  last  two  summers,  reducing  the 
quality  of  coastal  waters,  endangering 
the  health  of  humans,  marine  manunals. 
waterfowl  and  fish,  and  causing  severe 
decline  in  coastal  economies  dependent 
upon  tourism  and  recreational  uses. 

Section  4103(a)(1)  of  the  Act  requires 
owners  or  operators  of  waste  sources, 
vessels  transporting  waste  and  waste 
reception  facilities  to  take  reasonable 
steps  to  minimize  the  amount  of 
municipal  or  commercial  waste 
deposited  into  coastal  waters  during 
vessel  loading  and  unloading  operations 
and  during  vessel  transportation  from  a 
waste  source  to  receiving  facilities.  The 
Act  prohibits  vessels  from 
transportating  municipal  and 
commercial  waste  unless  they  have  a 
permit  and  display  a  number  of  other 
prescribed  marking  240  days  after 
enactment,  which  will  occur  on  July  15, 
1989.  The  Act  also  outlines  provisions 
for  enforcing  these  requirements. 

The  Environmental  Protection  Agency 
(EPA)  and  the  Department  of 
Transportation  (DOT)  have  been 
assigned  responsibility  for  implementing 
the  provisions  of  the  Act.  DOT  is 
responsible  for  issuing  permits. 


prescribing  the  number  or  marking 
which  vessels  must  display,  and 
enforcing  regulations  implementing  the 
Act.  On  January  12. 1989.  the  Secretary 
of  Transportation  delegated  these 
responsibilities  to  the  Coast  Guard. 

//.  Regulatory  Approach 

These  interim  regulations  amend  Part 
151  of  Title  33.  Code  of  Federal 
Regulations.  This  part  is  concerned  with 
shipboard  requirements  to  prevent 
pollution.  Existing  regulation  in  this  Part 
implement  Annexes  I.  II  and  V  of 
MARPOL  73/78.  There  are  no  new 
requirements  in  the  regulations  in  this 
document  which  change  Annexes  I,  II  or 
V  requirements.  This  interim  rule 
reorganizes  Part  151  into  2  Subparts. 
Subpart  A  will  contain  the  existing 
regulations  in  Part  151.  Existing 
Subparts  A.  B,  C.  and  D  will  be 
reorganized  as  undesignated  hearings 
under  Subpart  A.  The  new  Subpart  D 
will  contain  the  regulations 
implementing  the  Act. 

Due  to  the  July  15. 1989  statutory 
implementation  date,  the  Coast  Guard 
has  decided  to  issue  two  regulatory 
projects  implementing  the 
responsibilities  delegated  under  the  Act. 
The  first  regulatory  project,  which  is  this 
document,  is  being  initiated  in  the  public 
interest  as  expeditiously  as  possible,  to 
meet  this  deadline  and  allow  vessels  to 
continue  to  operate  without  interrupting 
the  flow  of  waste  removal.  It  establishes 
the  requirement  for  the  owner  or 
operator  of  each  vessel,  whose  purpose 
is  to  transport  municipal  or  commercial 
waste,  to  apply  for  a  conditional  permit 
and  to  display  a  vessel  number.  It 
details  the  procedure  to  apply  for  a 
conditional  permit  and  requirements  fur 
displaying  the  vessel  number.  It 
establishes  the  procedures  for  issuing 
conditional  permits  and  the  conditions 
for  denying  issuance  and  withdrawing  a 
conditional  permit. 

At  a  later  date,  procedures  for 
applications  and  issuance  of  a  regular 
permit  will  be  proposed.  These 
procedures  will  continue,  modify  or 
replace  the  procedures  contained  in  this 
document.  Regulations  implementing  the 
suspension  and  revocation  provisions  of 
the  Act  will  also  be  proposed. 

///.  Vessels  Effected  By  This  Rule: 

This  rule  applies  to  vessels  whose 
purpose  is  to  transport  municipal  or 
commercial  waste  in  the  coastal  waters 
of  the  United  States.  The  conference 
report  on  the  Ocean  Dumping  Ban  Act 
(Report  100-1090}  states  that  the  Act 
was  intended  "only  to  apply  to  vessels 
whose  purpose  is  the  transportation  of 
municipal  or  commercial  waste,  not  all 


vessels.  It  was  not  intended  to  apply  to 
vessels  that  may  generate  waste  during 
their  normal  operations".  There  are 
many  vessels  which  transport  some 
quantities  of  municipal  or  commercial 
waste  incidentally  to  the  predominant 
business  or  purpose  of  the  vessel,  e.g..  a 
ferry  which  transports  a  garbage  truck 
loaded  with  municipal  or  commercial 
waste.  In  this  example,  the  ferry  is  not 
required  to  apply  for  a  permit,  since  the 
ferry's  predominant  business  or  purpose 
is  not  waste  transportation.  However,  a 
vessel  which  regularly  transports 
miscellaneous  cargo  but  is  hired  to 
transport  waste  for  a  specific  voyage 
would  be  required  to  hold  a  permit  to 
transport  waste  for  that  voyage,  since 
the  predominant  business  or  purpose  of 
the  vessel  for  that  voyage  in  waste 
transportation. 

/v.  What  Constitutes  Municipal  or 
Commercial  Waste 

Section  151.1006  defines  the  term 
"municipal  or  commercial  waste",  which 
is  the  same  definition  provided  by 
section  4101(3]  of  the  Act.  This 
definition  includes  solid  waste  regulated 
under  the  Solid  Waste  Disposal  Act  (42 
U.S.C.  6903)  and  transported  for 
disposal  on  land,  including  municipal 
garbage,  commercial  refuse,  medical 
wastes,  and  wood  debris.  However,  in 
accordance  with  the  Act.  the  term 
specifically  excludes  hazardous  wastes 
identified  and  listed  under  the  Solid 
Waste  Disposal  Act  (42  U.S.C  6921). 
waste  generated  by  the  vessel  during 
normal  operations,  construction  debris, 
sewage  sludge  as  permitted  by  the  EPA, 
and  dredge  spoil  or  fill  materials  subject 
to  regulation  under  title  I  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  of  1972  (33  U.S.C.  1401  et  seq. ),  the 
Federal  Water  Pollution  Control  Act  (33 
U.S.C.  1251  et  seq.),  or  the  Rivers  and 
Harbors  Appropriation  Act  of  1899  (33 
U.S.C.  401  et  seq.]. 

V.  Applying  For  a  Permit 

In  order  to  receive  a  conditional 
permit  to  transport  municipal  or 
commercial  waste,  the  owner  or  ^ 

operator  of  a  vessel  must  apply  by  letter 
to  Commandant  (G-MPS-l).  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001,  Attn: 
^ore  Protection  Act  Desk.  Applications 
must  include  the  information  required 
by  i  151.1012.  which  is  also  required  by 
section  4102(b)  of  the  Act  and  an 
acknowledgment  that  the  information 
provided  on  the  application  is  true  and 
correct.  After  reviewing  the  application 
for  completeness,  the  Coast  Guard  will 
determine  whether  or  not  to  issue  the 
conditional  permit.  A  vessel  number  and 
the  termination  date  of  (tie  conditional 


permit  will  be  added  to  the  application. 
A  copy  of  the  application  will  be 
returned  to  the  owner  or  operator  to 
serve  as  the  conditional  permit  for  the 
vessel  to  transport  municipal  or 
commercial  waste  after  July  15. 1989. 
This  expeditious  method  of  issuance  is 
being  implemented  in  the  public  interest 
to  avoid  the  interruption  of  waste 
removal  or  any  unnecessary 
accumulation  of  waste  on  vessels  or 
shore  structures. 

Under  the  provisions  of  the  Act  it  will 
be  unlawful  to  transport  municipal  or 
commercial  waste  after  July  IS,  1988 
without  a  permit.  To  allow  the  continued 
transportation  of  municipal  and 
commercial  waste  and  to  avoid  the 
health  hazards  that  would  occur  if 
waste  accumulated,  this  interim  rule 
provides  for  the  issuance  of  conditional 
permits,  which  will  be  effective 
immediately.  These  conditional  permits 
are  subject  to  being  withdrawn  if  further 
inquiry  or  consultation  with 
Environmental  Protection  Agency  (EPA) 
officials  indicates  the  vessel  would  not 
qualify  for  a  regular  permit.  As  required 
by  the  Act,  regular  permits  will  not  be 
effective  until  30  days  after  they  are 
issued. 

Conditional  permits  will  be  valid  for 
18  months,  unless  a  shorter  period  is 
specified  on  the  permit.  The  Coast 
Guard  may  deny  issuance  of  a 
conditional  permit  if  the  application  for 
the  conditional  permit  does  not  contain 
the  required  information  or  if  the  Coast 
Guard  has  reason  to  believe  the 
information  provided  is  not  true  or 
correct.  The  Coast  Guard  mil  notify  the 
owner  or  operator  in  writing  of  the 
denial  the  reason  for  the  denial  and  the 
procedures  for  appealing  this  decision. 

After  issuing  the  conditional  permit, 
the  Coast  Guard  will  consult  with  the 
regional  director  of  the  EPA,  as  required 
by  4102(d)  of  the  Act.  to  determine 
whether  or  not  the  owner  or  operator  of 
the  vessel  has  a  record  or  a  pattern  of 
serious  violations  of  the  Act,  the  Solid 
Waste  Disposal  Act  (supra),  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  of  1972  (33  U.S.C.  1401  et  seq.),  the 
Rivers  and  Harbors  Appropriations  Act 
of  1899  (33  U.S.C.  401  et  seq.).  or  the 
Federal  Water  Pollution  Control  Act  (33 
U.S.C.  1251  e/se<?.). 

A  conditional  permit  may  be 
withdrawn  at  any  time  after  issuance  if 
the  Administrator  of  the  EPA  requests 
withdrawal  because  the  Administrator 
has  determined  that  the  owner  or 
operator  of  the  vessel  has  a  record  or  a 
pattern  of  serious  violations  of  the 
statutes  listed  under  section  4102(d)  (1) 
through  (5)  of  the  Act  and  described 
above.  'The  Coast  Guard  will  notify  the 


owner  or  operator  in  writing  of  the 
withdrawal,  the  reason  for  the 
withdrawal  and  the  procedures  for 
appealing  this  decision. 

Owners  or  operators  of  vessels  which 
have  been  denied  issuance  of  a 
conditional  permit  or  have  had  a 
conditional  permit  withdrawn  may 
request  reconsideration  by  the  issuing 
authority.  Owners  or  operators  who  are 
not  satisfied  with  a  ruling  after  it  has 
been  reconsidered  may  appeal  this 
decision  to  the  Chief.  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection,  U.S.  Coast  Guard 
Headquarters,  Washington,  DC  20593- 
0001.  Appeals  must  be  in  writing  and 
contain  complete  supporting 
documentation  and  evidence  which  the 
appellant  wishes  to  have  considered. 

VI.  Displaying  a  Vessel  Number 

Vessels  under  the  Act  are  required  to 
display  a  number  or  other  marking  on 
the  vessel  as  prescribed  by  the 
Secretary  of  Transportation.  The 
purpose  of  this  marking  is  to  aid  in 
identification.  The  number  assigned  to 
the  vessel  will  be  stated  on  the 
conditional  permit  as  described  above. 

The  vessel  number  must  be  displayed 
on  the  vessel  so  that  it  is  readily  visible 
from  either  side.  The  vessel  number 
must  be  clearly  legible,  displayed 
against  a  contrasting  background  and  in 
block  figures  that  are  at  least  18  inches 
in  height. 

Regulatory  Evaluation 

There  are  approximately  400  vessels 
whose  purpose  is  the  transportation  of 
municipal  and  commercial  waste  in 
coastal  waters.  As  explained  above,  the 
owner  or  operator  of  each  of  these 
vessels  wiU  be  required  to  apply  by 
letter  for  a  permit  to  transport  municipal 
and  commercial  waste  in  coastal  waters 
and  to  display  a  number  on  the  vessel. 
Conditional  permits  issued  under  this 
nde  are  in  effect  for  a  period  no  longer 
than  18  months.  At  the  end  of  this 
period,  vessel  owners  or  operators  who 
intend  to  transport  municipal  or 
conunercial  waste  will  be  required  to 
reapply  for  a  permit.  The  Coast  Guard 
estimates  the  total  cost  to  the  public  for 
completing  the  application  and 
displaying  the  vessel  number  will 
amount  to  less  than  Si  5.000.00  Appeals. 
when  utilized,  are  estimated  to  cost  less 
than  $2,000.00.  The  cost  of  this 
regulatory  project  is  so  low  that  no 
further  regulatory  evaluation  is 
considered  necessary. 

The  Coast  Guard  concludes  that  these 
regulations  are  non-major  under 
Executive  Order  12291  and 
nonsignificant  under  DOT  regulatory 
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policies  and  procedures  (44  FR 11034; 
February  26, 1979). 

Regulatory  Flexibility  Ad 

The  Coast  Guard  has  considered  the 
impact  of  these  regulations  on  small 
entities.  The  Coast  Guard  has  adopted 
the  Small  Business  Administration's 
(SBA)  definition  of  "small  business" 
used  when  considering  SBA  loans  to 
concerns  engaging  in  transportation  and 
wharehousing  (13  CFR  121.10(f])  as  a 
definition  for  small  entities.  A  concern  is 
considered  small,  under  this  definition, 
if  its  annual  receipts  do  not  exceed  $1.5 
million. 

These  regulations  contain  only 
minimal  reporting  requirements. 
Respondents  are  required  to  complete 
an  application  containing  only  the 
minimum  information  necessary  for  the 
Coast  Guard  to  fulfill  its  obligation 
under  the  Act.  They  are  also  required  to 
display  a  number  on  the  vessel.  The  cost 
of  complying  with  these  requirements 
will  be  minimal.  These  costs  are 
proportionally  lower  for  small  entities 
than  for  larger  ones  because  a  small 
entity  will  have  fewer  vessels  and 
therefore  will  have  fewer  applications  to 
complete  and  numbers  to  display.  Since 
these  costs  are  so  low,  the  cost  to  any 
individual  small  entity  will  be  negligible. 
Therefore,  the  Coast  Guard  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  will  add  the  new  information 
reporting  requirement  that  all  vessels 
whose  purpose  is  the  transportation  of 
municipal  and  commercial  waste  apply 
for  a  conditional  permit.  The 
information  reporting  requirements  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  OMB  Control  Number  2115-0579 
has  been  assigned  imder  the  provisions 
of  5  CFR  1320.18. 

Environmenial  Impact 

The  permit  and  numbering  system, 
prescribed  by  the  interim  rule,  are  a  part 
of  a  regulatory  program  intended  to 
minimize  the  amount  of  municipal  or 
commercial  waste  entering  the  coastal 
waters  of  the  U.S.  However,  the 
proposed  regulations  are  administrative 
in  nature  and  do  not  prescribe  any 
operational  requirements  which  would 
have  an  impact  on  the  environment.  The 
interim  rule  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  as  provided  for  in  10 


CFR  51.22(c)(3).  Therefore,  neither  an 
Environmental  Assessment  or 
Environmental  Impact  Statement  has 
been  prepared  for  this  interim  rule.  The 
categorical  exclusion  determination  is 
available  in  the  docket  for  examination 
and  copying  as  indicated  under 
"AOORESSES". 

Federalism  Assessment 

This  interim  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12812,  and  it  has  been  determined  that 
this  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Regulatory  Infonnation  Number  (RIN) 

A  regulatory  information  number  has 
been  assigned  to  this  regulatory  action 
and  will  be  listed  in  the  Unified  Agenda 
of  Federal  Regulations.  The  Regulatory 
Information  Service  Center  (RISC) 
publishes  the  Unified  Agenda  in  April 
and  October  of  each  year.  The  RIN 
number  listed  at  the  heading  of  this 
document  can  be  used  to  follow  the 
progress  of  this  action  in  the  Unified 
Agenda. 

List  of  Subjects  in  33  CFR  Part  151 

Oil  pollution.  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control. 

In  consideration  of  the  preceding,  the 
Coast  Guard  amends  Part  151  of  Tide  33, 
Code  of  Federal  Regulations,  as  follows: 

PART  151-(AMENDED] 

1.  By  removing  the  authority  citation 
for  Part  151  and  adding  the  authority 
citation  for  Subpart  A  to  read  as 
follows: 

Authority:  33  U.S.C  1321(j)(l)(C)  and 
1903(b):  E.0. 11735,  3  CFR.  1971-1975  Comp., 
p.  793: 49  CFR  1.46. 

2.  By  revising  die  tide  of  Part  151  to 
read  as  follows: 

PART  151— VESSELS  CARRYING  OIL. 
NOXIOUS  UOUID  SUBSTANCES, 
QARBAQE  AND  MUNICIPAL  OR 
COMMERCIAL  WASTE 

3.  By  removing  all  subpart 
designations  but  leaving  the  headings  of 
those  removed  subparts  and  adding  a 
new  Subpart  A  above  the  undesignated 
"General"  heading  to  read  as  follows: 

Subpart  A— Imptomentation  of 
MARPOL  73/78 

4.  By  adding  a  new  Subpart  B  to  read 
as  follows: 


Subpart  B—Tlransportation  of  Municipal 


151.1000    Purpose.  *> 

151.1003    Applicability. 

151.1006    Definitions. 

151.1000    Transportation  of  municipal  or 

commercial  waste. 
151.1012    Applying  for  a  conditional  permit. 
151.1015    Issuing  or  denying  the  issuance  of 

a  conditional  permit. 
151.1018    Withdrawal  of  a  conditional 

permit. 
151.1021    Appeals. 
151.1024    Display  of  vessel  number. 

Sul>part  B— Transportation  of 
Municipal  and  Commercial  Waste 

Authority:  33  U.S.C  2802;  49  CFR  1.48. 

S  151.1000   Purpose. 

The  purpose  of  this  subpart  is  to 
implement  the  permit  provisions  of  the 
shore  Protection  Act  of  1988.  (33  U.S.C. 
2601  et  seq.]. 

9151.1003    AppHcabUity. 

(a)  Except  as  provided  by  paragraph 
(b)  of  this  section,  this  subpart  applies  to 
each  vessel  whose  purpose  is  the 
transportation  of  municipal  or 
commercial  waste  in  coastal  waters. 

(b)  This  subpart  does  not  apply  to 
public  vessels. 

{151.1006    Definitions. 
As  used  in  this  subpart — 
"Coastal  Waters"  means — 

(1)  The  territorial  sea  of  the  United 
States; 

(2)  The  Great  Lakes  and  their 
connecting  waters; 

(3)  The  marine  and  estuarine  waters 
of  die  United  States  up  to  the  head  of 
tidal  influence;  and 

(4)  The  Exclusive  Economic  Zone  as 
established  by  Presidential 
Proclamation  Number  5090,  dated  March 
10, 1983. 

NolK  The  Exclusive  Economic  Zone 
extends  from  the  baseline  of  Die  territorial 
sea  of  the  United  States  seaward  200  miles. 

"Municpal  and  commercial  waste" 
means  solid  waste  as  defined  in  section 
1004  of  the  SoFid  Waste  Disposal  Act  (42 
U.S.C.  6903)  except- 

(1)  Solid  waste  identified  and  listed 
under  section  3001  of  the  Solid  Waste 
Disposal  Act  (42  U.S.C.  6921); 

(2)  Waste  generated  by  a  vessel 
during  normal  operations; 

(3)  Debris  solely  from  construction 
activities; 

(4)  Sewage  sludge  subject  to 
regulation  under  titie  I  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act  of  1972  (33  U.S.C.  1401  et  seq.);  and 


(5)  Dredge  or  fill  material  subject  to 
regulation  under  titie  I  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  of  1972  (33  U.S.C.  1401  et  seq.),  die 
Federal  Water  Pollution  Conhtil  Act  (33 
U.S.C.  1251  et  seq.),  or  the  Rivers  and 
Harbors  Appropriation  Act  of  1899  (33 
V.S.C.vnetseq.). 

"Public  vessel"  means  a  vessel  that — 

(1)  Is  owned,  or  demise  chartered,  and 
operated  by  the  United  States 
Government  or  a  government  of  a 
foreign  country;  and 

(2)  Is  not  engaged  in  commercial 
service. 

"Vessel"  means  every  description  of 
watercraft  or  other  artifical  contrivance 
used,  or  capable  of  being  used,  as  a 
means  of  transportation  on  water. 

§  151.1009    Transportation  of  municipal  or 
commerdai  waste. 

A  vessel  may  not  transport  municipal 
or  commercial  waste  in  coastal  waters 
without — 

(a)  A  conditional  permit  to  transport 
municpal  or  commercial  waste  issued 
under  this  subpart;  and 

(b)  Displaying  a  number  in 
accordance  with  S  151.104. 

S  151.1012    Applying  for  a  conditional 
permit 

(a)  The  owner  or  operator  of  each 
vessel  to  which  this  subpart  applies 
shall  apply  by  letter  for  a  conditional 
permit  required  by  §  151.1009. 
Applications  must  be  submitted  to 
Conunandant  (G-MPS-1),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001,  Attn: 
Shore  Protection  Act  Desk  and  include 
the  following: 

(1)  The  name,  address,  and  telephone 
number  of  the  vessel  owner  and 
operator. 

(2)  The  vessel's  name  and  official 
number,  if  any. 

(3)  The  vessel's  area  of  operation. 

(4)  The  vessel's  transport  capacity. 

(5)  A  history  of  the  types  of  cargo 
transported  by  the  vessel  during  the 
previous  year,  including  identifying  the 
type  of  municipal  or  commercial  waste 
transported  as — 

(i)  Municipal  waste; 

(ii)  Commercial  waste; 

(iii)  Medical  waste;  or 

(iv)  Waste  of  another  character. 

(6)  The  types  of  cargo  to  be 
transported  by  the  vessel  during  the 
effective  period  of  the  conditional 
permit,  including  identifying  the  type  of 
municipal  or  commercial  waste  as  it  is 


identified  in  paragraphs  (a)(5)(i)  through 
(iv)  of  this  section. 

(7)  A  statement  of  whether  the 
application  for  a  conditional  permit  is 
for  a  single  voyage,  a  short  term 
operation  or  a  continuing  operation.  If 
the  application  is  for  a  single  voyage  or 
a  short  term  operation,  the  statement 
must  include  the  duration  of  the  voyage 
or  operation. 

(8)  An  acknowledgment  that  certifies 
as  to  the  truthfulness  and  accuracy  of 
the  information  provided. 

(b)  The  owner  or  operator  under 
paragraph  (a)  of  this  section  shall 
provide  any  additional  information  the 
Coast  Guard  may  require. 

§151.1015    Issuing  or  denying  ttie 
issuance  of  a  conditional  permit 

(a)  After  reviewing  the  application 
made  under  §  151.1012,  the  Coast  Guard 
either — 

(1)  Issues  the  conditional  permit  for  a 
vessel  under  this  section;  or 

(2)  Denies  the  issuance  of  the 
conditional  permit  to  the  vessel  in 
accordance  with  paragraph  (c)  of  this 
section.  On  denying  the  issuance  of  the 
permit,  the  Coast  Guard  notities  the 
applicant  of  the — 

(i)  Denial  and  the  reason  for.the 
denial;  and 

(ii)  Procedures  under  §  151.1021  for 
appealing  the  denial. 

(b)  Each  conditional  permit  issued 
tmder  this  section  is  effective — 

(1)  On  the  date  it  is  issued;  and 

(2)  Until  the  expiration  date  stated  on 
the  conditional  permit  unless  it  is — 

(i)  Withdrawn  under  §  151.1018; 
(ii)  Terminated  because — 

(A)  The  vessel  is  sold;  or 

(B)  This  subpart  no  longer  applies  to 
the  vessel. 

(c)  The  Coast  Guard  may  deny  the 
issuance  of  a  conditional  permit  if — 

(i)  The  application  does  not  contain 
the  information  required  under 
§  151.1012;  or 

(ii)  There  is  reason  to  believe  that  the 
information  contained  on  the 
application  is  not  true  and  correct. 

§  151.1018    Witt>drawal  of  a  conditional 
permit 

(a)  The  Coast  Guard  may  withdraw  a 
conditional  permit  if  the  Administrator 
of  the  EPA  requests  withdrawal  because 
the  Administrator  has  determined  that 
the  owner  or  operator  of  the  vessel  has 
a  record  or  a  pattern  of  serious 
violations  of — 

(1)  SubtiUe  A  of  the  Shore  Protection 
Act  of  1988  (33  U.S.C.  2601  et  seq.); 

(2)  The  Solid  Waste  Disposal  Act  (42 
U.S.C.  6901  e/seg.); 


(3)  The  Marine  Protection,  Research, 
and  Sanctuaries  Act  of  1972  (33  U.S.C 
1401  et  seq.); 

(4)  The  Rivers  and  Harbors 
Appropriations  Act  of  1899  (33  U.S.C 
1401  et  seq.);  or 

(5)  The  Federal  Water  Pollution 
Control  Act  (33  U.S.C.  1251  et  seq.). 

(b)  Upon  reaching  a  determination  to 
withdraw  a  conditional  permit,  the 
Coast  Guard  notifies  the  owner  or 
operator  of — 

(1)  The  withdrawal  and  the  reason  for 
the  withdrawal; 

(2)  The  procedures  for  appealing  the 
withdrawal. 

(c)  After  receiving  the  notice  under 
paragraph  (b)  of  this  section,  the  owner 
or  operator  shall  ensure  that — 

(1)  The  vessel  immediately  ceases 
transporting  municipal  or  commercial 
waste  and  the  marking  required  by 

§  151.1024  is  removed;  and 

(2)  The  conditional  permit  is  returned 
to  the  Coast  Guard  within  5  days  after 
receiving  the  notice. 

S  151.1021    Appeals. 

(a)  Any  person  directly  affected  by  an 
action  taken  under  this  subpart  may 
request  reconsideration  by  the  Coast 
Guard  officer  responsible  for  that  action. 

(b)  The  person  affected  who  is  not 
satisBed  with  a  ruling  after  having  it 
reconsidered  under  paragraph  (a)  of  this 
section  may — 

(1)  Appeal  that  ruling  in  writing  widiin 
30  days  after  the  ruling  to  the  Chief, 
Office  of  Marine  Safety.  Security  and 
Environmental  Protection.  U.S.  Coast 
Guard.  Washington.  DC  20593-0001;  and 

(2)  Supply  supporting  documentation 
and  evidence  that  the  appellant  wishes 
to  have  considered. 

(c)  After  reviewing  the  appeal 
submitted  under  paragraph  (b)  of  this 
section,  the  Chief.  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection  issues  a  ruling  which  is  final 
agency  action. 

(d)  If  the  delay  in  presenting  a  written 
appeal  has  an  adverse  impact  on  the 
operations  of  the  appellent.  the  appeal 
under  paragraph  (b)  of  this  section — 

(1)  May  be  presented  orally;  and 

(2)  Must  be  submitted  in  writing 
within  five  days  after  the  oral 
presentation — 

(i)  With  the  basis  for  the  appeal  and  a 
summary  of  the  material  presented 
orally;  and 

(ii)  To  the  same  Coast  Guard  official 
who  heard  the  oral  presentation. 
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§1S1.1024    OiaptayofiNMibcr. 

(a)  The  owner  or  operator  of  each 
vessel  under  this  subpart  must  ensure 
that  the  vessel  number  slated  on  the 
conditional  permit  issued  under 

§  151.1015  is  displayed  so  that  it — 

(1)  Is  clearly  legible; 

(2)  Has  a  contrasting  background: 

(3)  Is  readily  visible  from  either  side 
of  the  vesseh  and 

(4)  Is  in  block  figures  ^a1  are  at  least 
18  inches  in  height. 

(b)  No  person  may  tamper  with  or 
falsify  a  number  required  under  this 
section. 

|.0.  Sipes, 

Rear  Admiral.  US.  Coast  Guard.  Chief.  Office 

of  Marine  Safety,  Security  and  Environmental 

Protection. 

April  28, 1989. 

|FR  Doc.  89-12396  Filed  5-23-fl9-,  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  755 

National  Program  for  Mathematics  and 
Science  Education 

AQKNCV:  Department  of  Education. 
action;  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  issues  a  notice 
of  proposed  rulemaking  for  the  National 
Program  for  Mathematics  and  Science 
Education.  These  amendments  are 
needed  to  implement  section  2012  of  the 
Dwight  D.  Eisenhower  Mathematics  and 
Science  Education  Act.  Title  11.  Part  A  of 
the  Augustus  F.  Hawkins-Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1968. 

DATK  Comments  must  be  received  on  or 
before  June  23. 1989. 
AOORSSSCS:  All  conunents  concerning 
these  proposed  regulations  should  be 
addressed  to  Daniel  Schecter.  Office  of 
Educational  Research  and  Improvement, 
Fund  for  the  Improvement  and  Reform 
of  Schools  and  Teaching.  Mathematics 
and  Science  Program.  U.S.  Department 
of  Education.  555  New  Jersey  Avenue 
NW..  Room  522.  Washington.  DC  20208- 
5524. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  of  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 

TOR  FURTHER  INFORMATION  CONTACT. 

Daniel  Schecter.  (202)  357-«496. 
SUPPLEMENTARY  INFORMATION:  The 
National  Program  for  Mathematics  and 
Science  Education  supports  projects  of 
national  significance  in  elementary  and 
secondary  schools  in  mathematics  and 
science  instruction  designed  to  improve 
the  skills  of  teachers  and  instruction  in 
these  areas  and  to  increase  the  access  of 
all  students  to  such  instruction. 

The  Secretary  proposes  to  change  the 
title  of  the  program  from  the  Secretary's 
Discretionary  Program  for  Mathematics. 
Science,  Computer  Learning,  and 
Critical  Foreign  Languages  to  the 
National  Program  for  Mathematics  and 
Science  Education  to  reflect  the  revised 
statute. 

Because  projects  in  computer  learning 
and  critical  foreign  languages  are  no 
longer  authorized  by  the  program 
statute,  the  Secretary  proposes  to 
eliminate  all  references  to  these  types  of 
projects  in  the  regulations. 

llie  Secretary  proposed  to  add  to 
I  755.12  several  priorities  established  by 
the  Act  These  priorities  are  for  projects 
to  train  and  retrain  teachers  in  methods 


of  scientific  inquiry,  and  to  build  upon 
and  add  to  projects  that  are  already 
developed  and  disseminated. 

The  Secretary  proposes  to  amend  the 
definition  of  magnet  school  programs  for 
gifted  and  talented  children  currently  in 
the  regulations  at  J  755.13(a)(1)  to 
include  a  school  or  education  center  that 
offers  a  special  curriculum  to  which 
students  are  not  automatically  assigned 
but  may  seek  to  attend  on  a  voluntary 
basis  because  of  the  special  curriculum. 
As  required  by  the  Act,  the  Secretary 
proposes  to  amend  the  priority  for 
projects  serving  historically 
underrepresented  and  underserved 
populations  in  the  fields  of  mathematics 
and  science  at  S  744.13(8)(2)  of  the 
current  regulations  and  S  755.12(a)(1)  of 
these  proposed  regulations  to  include 
specifically  gifted  and  talented  children 
from  these  populations. 

The  Secretary  proposes  to  amend  the 
definition  of  historically  underserved 
and  underrepresented  populations  to 
include  economically  disadvantaged 
persons  in  order  to  be  consistent  with 
the  language  in  the  statute  for  the 
Mathematics  and  Science  Education 
Program  (State  grants). 

The  Secretary  proposes  to  amend  the 
selection  criteria  concerning  the  plan  of 
operation  and  the  quality  of  key 
personnel  to  include  specific  references 
to  the  selection  of  project  participants 
and  personnel  without  regard  to  race, 
color,  national  origin,  gender,  age. 
handicapping  condition. 

In  order  to  emphasize  more  clearly  the 
impact,  outcomes  and  transferability  of 
project  results,  the  Secretary  proposes  to 
modify  and  synthesize  language 
pertaining  to  the  national  significance 
criterion. 

The  Department  published  proposed 
regulatfons  implementing  the  amended 
Part  E  of  the  General  Education 
Provision  Act  on  December  2. 1988  at  53 
FR  48866,  and  those  regulations,  when 
final,  will  apply  to  this  program. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 
Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  small  LEAs  and  small  private  non- 
profit organizations  receiving  Federal 
funds  under  this  program.  However,  the 


regulations  would  not  have  a  significant 
economic  impact  on  the  small  LEAs  and 
organizations  affected  because  the 
regulations  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision.  The 
regulations  would  impose  minimal 
requirements  to  ensure  the  proper 
expenditure  of  program  funds. 

Paperwork  Reduction  Act  of  1980 

Sections  755.20  and  755.32  contain 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1980,  the  Department  of 
Education  will  submit  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  for  its  review.  (44  U.S.C. 
3504(h)) 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Room  3002.  New  Executive  Office 
Building.  Washington.  DC  20503; 
Attention:  James  D.  Houser. 


Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulaUons  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
522,  555  New  Jersey  Avenue  NW., 
Washington,  DC.  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  aach  week  except  Federal 
holidays. ' 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  the 
Paperwork  Reduction  Act  of  1980  and 
their  overall  requirement  of  reducing 
regulatory  burden,  the  Secretary  invites 
comment  on  whether  there  may  be 
farther  opportunities  to  reduce  any 
regulatory  burdens  found  in  these 
proposed  regulations. 


Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  m  authority  of  the 
United  States. 

List  of  SuiqecU  in  34  CFR  Part  755 

Historically  underserved  and 
imderrepresented  populations.  Gifted 
and  talented  studends.  Grant 
programs — Education,  Instruction, 
Mathematics.  Reporting  and 
recordkeeping  requirements,  Science. 

Dated  March  8.  leea 
Laiuo  F.  Cavaaos, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
number  84.168.  Mathematics  and  Science] 

The  Secretary  proposes  to  amend 
Title  34  (rf  the  Code  of  Federal 
Regulations  by  revising  Part  755  to  read 
as  follows: 

PART  7SS-NATI0NAL  PROGRAM  FOR 
MATHEMATICS  AND  SaENCE 
EDUCATION 

Subpart  A-Qanaral 

90C> 

755.1  What  i*  the  National  Program  for 
Mathematics  and  Science  Educaticm? 

755.2  What  parties  are  eligible  for  a  grant 
imdar  this  program? 

755.3  What  regulations  apply  to  this 
program? 

7554    What  definitiona  apply  to  this 
program? 

Subpart  B— What  TypM  Of  Proiw:ts  Does 
Itw  Secretary  Aaaial  Umfsr  TMa  Program? 

755.11  What  types  of  projects  does  the 
Secretaiy  assist? 

755.12  How  does  the  Secretary  establish 
prioritiet  for  tiiis  program? 

Subpart  C— How  Doe*  One  Apply  for  a 
Grant? 

755.20    What  assurances  must  an  applicant 
make? 

Subpart  D— How  Does  the  Secretary  Make 
aGrant? 

755.30  How  does  the  Secretary  evaluate 
applications? 

755.31  How  does  the  Secretary  evaluate 
unsolicited  applications? 

755.32  What  are  the  selection  criteria? 

755.33  What  special  considerations  may  the 
Secretary  use  in  selecting  an  application 
for  funding? 

755.34  Are  there  restrictions  on  the  use  of 
funds  for  equipment  under  this  program? 

Aulharily:  20  U.&C  29B2.  unlets  otherwise 
noted. 


Sul>part  A— <j«nefal 

S755.1    What  is  the  Natkmal  Program  for 
Mathwnaticeand  Scienca  Education? 

The  National  Program  for 
Mathematics  and  Science  Education 
assists  projects  of  national  significance 
in  elementary  and  secondary  school 
mathematics  and  science  instruction 
designed  to  improve  the  skills  of 
teachers  and  instruction  in  these  areas 
and  to  increase  the  access  of  all 
students  to  that  instruction. 

(Authority:  20  U.S.C  2992] 


{755.2    What  partes  era  eagMe  for  a 
grant  under  ttits  program? 

The  Secretary  may  award  grants  to 
State  educational  agencies,  local 
educational  agencies,  institutions  of 
higher  education,  and  public  and  private 
nonprofit  organizations,  including 
museums,  libraries,  educational 
television  producers,  distributors,  and 
stations,  and  professional  science, 
mathematics,  and  engineering  societies 
and  associations. 

(Authority:  20  U.S.C.  2982] 


f7S&3    What 


apply  to  IMS 


The  following  regulations  apply  to 
grants  made  under  this  program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants  to  Institutions 
of  Higher  Education.  Hospitals,  and 
Nonprofit  Organizations),  Part  75  (Direct 
Grant  Programs),  Part  77  (Definitions 
That  Apply  to  Department  RegulaticKis). 
Part  79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities).  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  and  Part  85 
(Goverrunentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Goverrunentwide  Requirements  for 
Drug-Free  Workplace  (Grants));  and 

(b)  The  regulations  in  this  Part  755. 

(Authority:  20'U.S.a  2992) 

9755j4    What  definitiona  apply  to  tMs 
program? 

(a)  Definitions  in  the  Act  The 
following  terms  used  in  this  part  are 
defined  in  section  2013  of  the  Act: 
Institution  of  higher  education 
State  agency  for  higher  education 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Applicant 

Application 

Award 

Budget 


Department 

Elementary  school 

EDGAR 

Facilities 

Fiscal  year 

Grant 

Local  educational  agency 

Nonprofit 

Private 

Project 

Public 

Secondary  school 

Secretary 

State 

State  educational  agency 

(c)  Additional  definitions.  The 
following  terms  are  used  in  this  part: 

"Act"  means  the  Dwight  D. 
Eisenhower  Mathematics  and  Science 
Education  Act,  Title  II,  Part  A  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended. 

"Gifted  and  talented  student"  means  a 
student  identified  by  various  measures, 
who  demonstrates  actual  or  potential 
high  performance  capability, 
particularly  in  the  fields  of  mathematics 
and  science. 

"Historically  underserved  and 
underrepresented  populations"  includes 
females,  nunorities,  handicapped 
persons,  persons  of  llmited-Eriglish 
proficiency,  economically 
disadvantaged  persons,  and  migrants. 

"Magnet  school"  means  a  school  or 
education  center  that  offers  a  special 
curricidum  and  to  which  students  are 
not  automatically  assigned  but  may  seek 
to  attend  on  a  voluntary  basis  because 
of  the  special  curriculum,  including  but 
not  limited  to  a  school  or  education 
center  capable  of  attracting  substantial 
nimibers  of  students  of  different  racial 
backgrounds. 

"Unsolicited  apf^cation"  means  an 
application,  not  specifically  invited  by 
the  Secretary,  that  supports  one  or  more 
of  the  activities  listed  in  \  755.11. 

(Authority:  20  U.S.C.  2992.  2993) 

Subpart  B— What  Typea  Of  Proiecta 
Does  the  Secretary  Aaalst  tinder  Ttiis 
Program? 

§755.11    What  typas  of  pro)acts  does  the 
Secretary  assist? 

(a)  The  Secretary  funds  applications 
proposing  projects  of  national 
significance  in  mathematics  and  science 
instruction. 

(b)  Projects  of  nabonal  significance  in 
mathematics  and  science  instruction 
include  those  designed  to — 

(1)  Improve  teacher  recruitment  and 
retention  in  the  fields  of  mathematics 
and  science; 
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(2)  Improve  teacher  qualifications  and 
skills  in  the  fields  of  mathematics  and 
science;  and 

(3)  Improve  curricula  in  mathematics 
and  science,  including  the  use  of  new 
technologies. 

(c)  The  Secretary  does  not  provide 
operating  revenue  to  meet  local  needs  to 
any  applicant  under  this  program. 

(Authority:  20  U.S.C  2882) 


f75&12    Mow dOMttw Secretary Mtabtah      appMcatlooe? 


equipment,  and  inservice  or  teacher 
training  and  retraining. 

NotK  EDGAR  establishes  requirements  for 
participation  of  private  school  children.  See 
34  CFR  75.65a 
(Authority:  20  U.S.C  2982) 

Subpart  D— How  DoM  the  Secretary 
Make  a  Grant? 

S78Sb30   How  does  Hie  Secretary  evaluate 


(a)  The  Secretary  may  establish  the 
following  priorities: 

(1)  Establishing  or  improving  magnet 

schools. 

(2)  Providing  special  services  to 
historically  underserved  and 
imderrepresented  populations, 
especially  gifted  and  taleoted  children 
from  these  populations.  > 

(3)  Bidlding  upon  and  adding  to  a 
project  that  is  already  developed  and 
disaefflinated. 

(4)  Traii^  and  retraining  teachers  in 
methods  of  scientific  inquiry. 

(5)  Providing  materials  that  aid  the 
education  of  students. 

(b)  In  addition  to  the  priorities 
esUblished  in  paragraph  (a)  of  this 
section,  each  year  the  Secretary  may 
select  as  a  priority  one  or  more  of  the 
types  of  projecU  listed  in  1 755.11. 

(c)  The  Secretary  may  limit  any 
priority  to  mathematics  or  science, 
particular  educational  levels,  or  any 
combination  of  these  subject  areas  and 
educational  levels. 

(Authority:  20  U.&C  2982) 

Subpart  C-How  Doea  Om  Apply  for  a 
Qrant? 


I78SJ0   What 


(a)  An  applicant  that  is  a  State 
(including  a  State  educational  agency  or 
a  State  agency  for  higher  education)  or  a 
local  educational  agency  shall  comply 
with  the  provisions  of  section  2010  of  the 
Act  governing  the  equitable 
participation  of  private  school  children 
and  teachers  in  the  purposes  and 
benefits  of  the  Act 

(b)  An  applicant  described  in 
paragraph  (a)  of  this  section  shall 
include  an  assurance  in  its  application 
that  in  accordance  with  section  2010  of 
the  Act  it  will  provide  for  consultation 
with  appropriate  private  school 
representatives  and  for  the  equitable 
participation  of  children  and  teachers  in 
private  elementary  or  secondary  schools 
U  the  appUcant  proposes  to  use  grant 
funds  to  provide  benefits  to  children  and 
teachers  in  public  elementary  or 
secondary  schools,  including  the 
provision  of  services,  materials. 


(a)  For  each  competition,  the 
Secretary  evaluates  an  application 
submitted  under  this  program  on  the 
basis  of  the  applicable  selection  criteria 
in  1 755.32. 

(b)  The  Secretary  awards  up  to  100 
points,  including  a  reserved  10  points  to 
be  distributed  in  accordance  with 
paragraph  (d)  of  this  section,  based  on 
the  applicable  criteria  in  1 755.32. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  points 
for  eadb  criterion  in  1 755.32  is  indicated 
in  parentheses. 

(d)  For  each  competition,  as 
announced  through  a  notice  published  in 
the  Federal  Register,  the  Seoetaiy 
distributes  the  reserved  10  points  among 
the  applicable  criteria  listed  in  1 755.32. 

(Authority:  20  U.S.C  2982) 
I78&31    Hew 


(a)(1)  At  any  time  during  a  fiscal  year, 
the  Secretary  may  accept  and  consider 
for  funding  an  unsolicited  application 
for  a  project  that  does  not  meet  a 
priority  established  in  accordance  with 
f  755.12  if  the  project— 

(i)  Furthers  the  purposes  and 
objectives  of  the  program  as  described 
in  8  755.1:  and 

(ii)  Satisfies  all  other  requirements  for 
funding  under  this  program. 

(2)  In  a  fiscal  year  in  which,  the 
Secretary  does  not  establish  absolute 
priorities,  the  Secretary  does  not 
consider  unsolicited  applications  for 
funding. 

(b)  Notwithstanding  the  provisions  of 
34  CFR  75.100.  the  Secretary  may  fund 
an  unsolicited  application  without 
publishing  an  application  notice  in  the 
Federal  Register. 

(c)  The  Secretary  may  select 
unsolicited  applications  for  funding  in 
accordance  with  the  procedures 
contained  in  S  755.30(a)-(c). 

(d)  The  Secretary  reviews  and 
evaluates  an  unsolicited  application  on 
the  basis  of  the  selection  criteria  in 
$755.32. 

(e)  The  Secretary  assigns  the  reserved 
10  points  under  S  755.30(b)  to  the 
selection  criterion  at  S  755.32(f) 
(National  significance)  so  that  the 


maximum  number  of  possible  points  for 
this  criterion  is  30. 

(Authority:  20  U.S.C  2982) 

S755.32   Whet  are  the  selection  crtterto? 

The  Secretary  uses  the  following 
criteria  in  evaluating  each  application: 

(a)  Plan  of  operation.  (15  Points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project  including — 

(1)  The  quality  of  the  design  of  die 
project 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project 

(3)  The  quality  of  the  applicant's  plans 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(4)  For  an  applicant,  who  makes  an 
assurance  under  1 755.20  as  to  the 
equitable  participation  of  children  and 
teachers  in  private  elementary  or 
secondary  schools,  how  the  applicant 
will  ensure  that  equitable  participation. 

(b)  Quality  of  key  personnel.  (5 
Pointo) 

(1)  The  Secretary  reviews  each 
appUcation  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project  including — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project  and 

(iv)  How  the  applicant  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age  or  handicapping  condition. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (b)(1)  (i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  Ae  project 
and 

(ii)  Any  other  qualifications  that 
pertain  to  die  quality  of  the  project 

(c)  Budget  and  cost-effectiveness.  (5 
Points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (10  Points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project  including  the  extent 


to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project'  and 

(2)  Are  oojective;  and 

(3)  Document  and  quantify  the 
project's  effectiveness  in  achieving  its 
stated  goals. 

Cross  lefeience.  See  34  CFR  75.G90 
Evaluation  by  the  grantee. 

(e)  Improvement  of  the  quality  of 
teaching  and  instruction  in  mathematics 
and  science.  (25  Points)  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  project  will 
contribute  to  the  improvement  of 
teaching  and  instruction  in  mathematics 
and  science,  including^ 

(1)  The  objectives  of  the  project  and 

(2)  The  manner  in  which  die 
objectives  of  the  project  further  the 
purposes  of  improving  the  quality  of 
teaching  and  instruction  in  mathematics 
and  science. 

(f)  National  significance.  {2D  Points) 
The  Secretary  reviews  each 
application  to  determine  the  national 
si^uficance  of  the  project  including — 

(1)  The  magnitude  of  the  need  for  the 
proposed  project 


(2)  The  likely  impact  of  the  proposed 
project  and 

(3)  The  potential  transferability  of  the 
proposed  project  to  other  settings  with 
the  likelihood  of  accomplishing  similar 
results. 

(g)  Applicant's  commitment  and 
capacity.  (10  Points)  The  Secretary 
considers  the  extent  of  the  applicant's 
commitment  to  the  project  its  capacity 
to  continue  the  project  and  the 
likelihood  that  it  will  build  upon  the 
project  when  Federal  assistance  ends. 
(Authority:  20  VS.C  2992] 

1755.33   What  special  considerations  may 
ttwSeoetary  use  in  selecting  an 
appNcation  for  fundhig? 

(a)  After  evaluating  applications 
according  to  the  criteria  contained  in 
§  755.32.  the  Secretary  may  determine 
whether  the  most  highly  rated 
applications  are  broadly  and  equitably 
distributed  throughout  the  Nation  for 
each  competition  or  under  this  program. 

(b)  The  Secretary  may  select  other 
applications  for  funding  if  doing  so 
would  improve — 


(1)  The  geographical  distribution  of 
projects  funded  under  a  particular 
competition  or  under  this  program:  or 

(2)  The  diversity  of  activities  or 
projects  funded  under  a  particular 
competition  or  under  this  program. 

(c)  The  Secretary  may  decline  to  fund 
a  project  that  is  eligible  for  funding  by 
the  Secretary  under  a  different  specific 
Department  of  Education  competition  or 
program. 

(d)  The  Secretary  does  not  fund  a 
project  that  receives  Federal  funds  from 
other  programs  authorized  under  the 
Act. 

(Authority:  20  U5.C  2992) 

(755J4    Are  ttw  r—tricUona  on  ttf  uee 
of  funds  tar  equipment  under  tMs 


Of  the  funds  made  available  through  a 
grant  under  this  program,  the  Secretary 
may  restrict  the  amount  of  funds  used 
under  this  part  to  purchase  equipment 
(Authority:  20  U.S.C  2992) 
(FR  Doc.  89-12446  Filed  5-23-89: 8:45  am| 
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ENVmONMENTAL  PROTECTION 
AQENCY 

[OP^-30000/40A:  Fm.-3S79-4] 


Dewnraneiion  lo^encei 

AVMWDMiy  Of  Tecnmcai 
and  Draft  Notloeof 


from  8  ajB.  to  4  p.nL,  Monday  through 
Friday,  excluding  legal  holidays. 

kTWN  CONTACft 


Support 
Intent  To  Cancel 


AOmcv:  Environmental  Protection 
Agency  (EPA.  Agency). 
action:  Notice  of  Preliminary 
Determination. 


r.  This  Notice  sett  forth  EPA's 
preliminary  determination  regarding  the 
registrations  of  pesticide  products 
containing  daminoiide  based  on  the 
Agency's  assessment  of  the  risks  and 
benefits  associated  with  the  use  of 
daminozide  as  a  growth  regulator.  This 
Notice  announces  the  Agency's 
preliminary  determination  to  cancel  all 
registrations  of  daminozide  products 
that  are  used  on  food  and  to  retain  the 
daminozide  non-food  uses  on 
ornamentals  and  bedding  plants.  In 
addition,  this  Notice  announces  the 
availability  of  the  Daminozide  Special 
Review  Technical  Support  Document, 
which  sets  forth  the  bases  for  this 
action,  and  the  Draft  Notice  of  Intent  to 
Cancel 

DATC  Written  comments  must  be 
received  on  or  before  August  22. 1989. 

ADOWlii  Submit  three  copies  of  written 
comments,  bearing  the  document  control 
number  'X>PP-3e008/40A" 
By  mail  to:  PuUic  Docket  and  Freedom 
of  Information  Section,  Field 
Operations  Dtvisioa  (H7S0eC),  OfBca 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401 M  Street  SW., 
Wasfaii«ton.  DC  20M0. 
In  person  bring  comments  to:  Room  240. 
CM  #2. 1921  lefferson  Davis  Highway. 
Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  Notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  ¥dll  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  CBI  may  be 
publicly  disclosed  by  EPA  without  prior 
notice  to  the  submitter.  The  daminozide 
pubUc  docket  which  contains  all  non- 
CBl  written  comments  and  the 
correspondence  index,  will  be  available 
for  public  iiupection  and  copying  in  Rm. 
246  at  the  Virginia  address  given  above. 


By  mail:  Mark  T.  Boodle,  Special 
Review  Branch.  Special  Review  and 
Reregistration  Division  (H7S0BC), 
Office  of  Pesticide  Programs,  401 M 
Street  SW.,  Washington.  DC  20480. 
Office  location  and  telephone  number. 
Room  1006,  CM  #2, 1921  JeffiBrsoa 
Davis  Highway,  Arlington.  VA  22202. 
(703)  557-7402. 

Copies  of  the  Daminozide  Technical 
Support  Document  and  Draft  Notice  of 
Intent  to  Cancel  are  available  from  die 
contact  person  at  the  address  given 
above. 

•urM^aMNTAiiv  mPonMATiON:  This 
Notice  is  organized  into  seven  units. 
Unit  I  is  the  Introduction  and  provides 
background  information  related  to 
daminozide  and  the  initiation  of  the 
Special  Review  of  all  daminozide 
products.  The  availability  of  the 
Technical  Support  Document  and  the 
draft  Notice  of  Intent  to  cancel  are  also 
discussed.  Unit  D  summarizes  the  legal 
background  for  pesticide  regulation  and 
discusses  the  Special  Review  process. 
Unit  in  provides  information  regarding 
dietary  and  non-dietary  exposure  to 
daminozide  and  UDMH  and  associated 
risks,  as  well  as  the  benefits 
assessment  Unit  IV  summarizes  the 
regulatory  options  considered  by  the 
Agiency  and  the  regulatory  decision 
proposed.  This  Notice  concludes  with 
Units  V.  VL  Vn  and  VIII  summarizing 
procedural  matters  regarding  review  by 
the  Seoetary  of  the  Department  of 
Agriculture  and  the  Scientific  Advisory 
PuieL  the  References  used,  the 
opportunity  for  pubUc  comment  and  the 
availability  of  the  public  docket 
respectively. 

L  Inttoductioa 

Daminozide  is  the  active  ingredient  of 
Alar*,  Kylar*,  and  B-nine*,  formulated 
products  manufactured  by  Uniroyal 
Chemical  Company,  Inc.  Daminozide  is 
manufactured  by  reacting  succinic  add 
with  l.l-(unsyinmetrical) 
dimethylhydrazine  (UDMH)  to  make 
succinic  acid  dimethyl  hydrazine 
(SADH)  "The  Pesticide  Manual"  1979). 
Although  daminozide  is  the  parent 
compound  and  active  ingredient  in  the 
products.  UDMH  is  also  present  as  a 
degradate  and  metabolite  of 
daminozide.  It  is  a  contaminant  in  both 
technical  and  formulated  products,  and 
daminozide  degradation  into  UDMH 
increases  as  a  function  of  time  or 
increasing  temperature.  For  example, 
the  formulation  of  UDMH  fitim 
daminozide  residues  is  known  to  occur 
following  the  boiling  and/or  co<ddng  of 


apples.  Metabolism  data  have  shown 
that  daminozide  hydrolyzes  to  UDMH  in 
the  mammalian  body. 

Daminozide  is  a  plant  growth 
regulator  used  in  controlling  vegetative 
and  reproductive  growth  of  orchard 
crops  such  as  apples,  cherries, 
nectarines,  peaches,  and  pears  and 
other  crops  such  as  peanuts,  grapes  and 
tomatoes.  On  apples,  daminozide's 
major  use,  it  affects  flower  bud 
initiation,  fruit  set  and  maturity, 
preharvest  fruit  drop  and  the  market 
quality  of  fruit  at  harvest  and  during 
storage.  Daminozide  can  hasten  and 
concentrate  ripening  on  peaches,  sweet 
and  tart  cherries,  and  nectarines.  On 
grapes,  it  can  increase  fruit  set. 
Daminozide  can  also  retard  stem 
elongation  on  tomato  transplants.  On 
peanuts,  demiinozide  can  produce 
shorter,  more  erect  peanut  vines  and  can 
increase  yields.  The  use  of  daminozide 
on  ornamental  plants  can  produce 
shorter,  more  compact  growth  on 
dirysanthemums,  azaleas,  hyrangeas, 
and  bedding  plants. 

Daminozide  was  first  registered  in 
1963  by  the  Uniroyal  Chemical  Co.,  Inc., 
for  use  on  potted  chrysanthemums.  In 
1968,  daminozide  was  first  registered  for 
use  on  crops  (apples)  and  was  later 
registered  for  use  on  several  other  raw 
ai^cultiual  commodities. 

A  variety  of  tolerances,  which  are  the 
maximum  permissible  residue  levels 
allowed  on  raw  agricultural 
commodities  or  as  secondary  residues 
such  as  those  found  in  meat  milk,  and 
eggs,  have  been  established  for 
daminozide  in  a  variety  of  crops.  In 
instances  where  pesticides  concentrate 
during  processing,  food  and  feed 
additive  regulations  have  been 
established  Tolerances  for  daminozide 
in  or  on  raw  agricultural  commodities, 
processed  foods  and  animal  feeds  are 
listed  in  40  CFR  180.246, 185.1550  and 
186.1550.  There  are  no  separate 
tolerances  established  for  residues  of 
UDMH. 

In  the  early  1980's,  the  Agency 
decided  to  review  daminozide  through 
its  Registration  Standard  process  and 
identii^  outstanding  data  gaps.  This 
process  was  completed  in  1984  and  a 
Registration  Standard  was  issued  in 
Jane  of  that  year.  Prior  to  the  completion 
of  the  Registration  Standard,  in  August 
1983,  the  Agency  issued  a  Data  Call-in 
(DQ)  Notice  under  section  3(c)(2)(B)  of 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA)  requiring 
registrants  to  generate  certain 
metabolism  and  feeding  studies  data.  In 
the  Registration  Standard,  the  Agency 
expressed  its  cancer  risk  concern  about 
daminozide  and  UDMH  and  through  the 


accompanying  DCI  required  additional 
data  not  asked  for  in  the  Augost  1983 
Data  Call-in  Notice. 

On  July  18, 1084,  EPA  issued  e  Notice 
of  Special  Review  of  daminozide 
products  (40  FR  29186)  and  a  Position 
Document  1  (FD 1),  whidi  sets  fordi  die 
scientific  retionale  for  tbe  Agency's 
action.  This  action  was  based  on  the 
Agency  finding  that  registrations  of 
pesticide  products  containing 
daminozide  met  the  risk  criterion 
relating  to  oncogenicity  in  40  CFR 
162.11(aK3HiiKA)  (now  40  CFR 
154.7(a)(2Hi))-  That  section  provided  that 
a  Special  Review  shall  be  conducted  if 
the  use  of  a  pesticide  "iiuhices 
oncogenic  effects  in  experimental 
manmialian  species  or  in  men  as  a  result 
of  oral  inhalation  or  dermal 
exposure  *  *  *."  The  PD 1  cited  four 
chronic  oncogenicity  studies  diat  had 
been  conducted  during  the  1970's,  two 
studies  with  daminozide  and  two 
studies  with  UDMH.  that  suggested  a 
potential  basis  for  concern  (Toth,  1973; 
Totli  1977a;  Tofli.  1977b;  NO.  1978).  each 
of  which  had  certain  deficiencies  diat 
limited  the  usefulness  of  the  studies  for 
cancer  risk  assessment.  The  Agency 
decided  to  proceed  with  a  cancellation 
action,  despite  the  limitations  in  the 
cancer  data  base  because  it  believed 
that  all  four  relevant  studies,  plus  a  1984 
inhalation  study  omducted  by  the  U.S. 
Air  Force  (Haun.  1084),  were  sufficient 
when  considered  togedier  to  warrant 
such  actions.  In  addition  to  causing 
oncogenic  effects  in  laboratory  animals, 
UDMH  also  appeared  to  be  mutagenic  in 
both  the  presence  and  absence  of 
metabolic  activity  (Rogers  and  Back, 
1981).  The  Agency  has  since  received 
additional  data  which  show  a  negative 
UDMH  mutagenic  response  in  four 
assays. 

Because  of  the  level  of  concern  about 
dietary  exposure,  particularly  to  young 
children,  the  Agency  developed  a 
combined  draft  Preliminary  and  Final 
Determination  (draft  PD  2/3/4)  and 
Draft  Cancellation  Notice,  in  September 
1985.  The  Draft  PD  2/3/4  and 
Cancellation  Notice  were  submitted  to 
the  Scientific  Advisory  Panel  (SAP)  and 
the  Unit^  States  Department  of 
Agriculture  (USDA)  as  required  by 
FIFRA.  The  SAP  was  established  by 
Congress  to  provide  scientific  review  of 
pesticide  actions  taken  by  the  Agency. 
The  SAP  believed  that  the  data  fit)m 
these  studies  were  insufficient  to 
support  a  quantitative  risk  asssessment 
for  either  daminozide  or  UDMH  because 
of  various  limitations  in  methodology 
and  documentation.  Although  EPA  is  not 
bound  by  SAP's  opinion,  the  Panel's 
view  is  an  integral  part  of  Agency 


decisions.  Based  in  large  part  on  the 
SAFs  review,  EPA  coiichided  that  it 
should  not  proceed  with  the  cancellation 
action  at  that  time,  but  instead  should 
take  steps  to  minimize  exposure  to 
daminozide  and  UIM4H  and  require 
Uniroyal  to  begin  a  wide  range  of  testing 
that  would  enable  EPA.  to  base  its 
cancer  risk  assessment  on  more 
complete  and  sound  scientific  data.  In 
addition  to  requiring  data,  several 
measures  were  taken  which  were 
intended  to  reduce  exposure.  These 
included: 

(1)  The  application  rates  for  use  on 
apples  was  reduced  bom  8  lbs/acre  to  4 
lbs/acre  for  Spring  treatment  and  3  lbs/ 
acre  for  later  treatment. 

(2)  A  use  advisory  cautioning  against 
the  use  of  daminozide  on  apples  meant 
for  processing  was  to  be  included  with 
each  product  labelled  for  use  on  apples. 

(3)  The  use  on  daminozide  on  grapes 
was  limited  to  those  not  uSed  for  raisins. 

The  Agency  also  lowered  the 
tolerance  for  residues  of  daminozide  on 
apples  fit>m  30  parts  per  million  (ppm)  to 
20  ppm  (51  FR  12889):  the  Agency  set  an 
expiration  date  of  JiJy  31, 1987,  for  the 
reduced  apple  tolerance  since  it 
believed  that  some  of  the  required 
residue  data  would  be  completed  by 
then  and  a  further  evaluation  of  the 
tolerance  could  be  undertakeiL 

The  new  data  required  in  1986  under 
section  3(c)(2)(B)  of  FIFRA  included  a  2- 
year  drinking  water  oncogenicity  study 
of  UDMH  using  mice  and  rats.  (A  2-year 
feeding  study  of  daminozide  using  mice 
and  rats  had  already  been  started  as  a 
result  of  the  DCI  issued  with  the 
Registration  Standard.)  Uniroyal  was 
required  to  perform  interim  sacrifices  at 
8  and  12  months  in  the  mouse  UDMH 
study  and  at  12  months  in  the  rat  UDMH 
study,  with  the  possibility  that 
regulatory  action  could  be  taken  on  the 
basis  of  these  interim  data,  rather  than 
waiting  until  the  studies  were  finished 
In  addition  to  oncogenicity  studies,  the 
Agency  also  required  extensive  other 
data  submissions  including  mutagenicity 
data,  plant  and  animal  metabolism 
studies,  livestock  feeding  data,  crop 
field  trials,  degradation  in  food  data, 
storage  stabifity  information,  market 
basket  surveys,  and  the  development  of 
more  sensitive  analytical  methods. 

The  majority  of  the  required  data 
have  been  received  and  reviewed. 
Based  on  this  information,  EPA  has 
made  a  preliminary  determination  to 
propose  cancellation  of  registrations  of 
all  products  containing  daminozide  for 
use  on  food  and  to  retain  non-food  uses 
as  currentiy  registered.  EPA's  position 
and  a  summary  of  tlie  rationale 
underlying  that  position  are  set  forth  in 


this  Notice.  The  basis  for  the  Agency's 
action  is  explained  more  fully  in  the 
Daminozide  Special  Review  Technical 
Support  Document.  Copies  of  the 
Technical  Support  Document  are 
available  upon  request  from  the  contact 
person  listed  under  "worn  mimcR 
INTOI— ATiOW  contact:"  above.  The 
Technical  Support  Document  also 
contains  references,  background 
information,  and  other  information 
pertinent  to  the  Special  Review  of 
products  containing  daminozide. 

In  addition,  copies  of  a  draft  Notice  of 
Intent  to  Cancel  daminozide  products 
are  also  available  trom  the  contact 
person  listed  above.  Preparation  of  the 
draft  Notice  of  Intent  to  Cancel  is 
required  by  40  CFR  154Jl(bMl).  The 
draft  Notice  is  being  forwarded  to  the 
SAP  and  the  Secretary  of  Agriculture  to 
permit  their  review  of  the  Agency's 
proposed  action.  The  drafi  Notice  of 
Intent  to  Cancel  along  with  the 
Daminozide  Technical  Support 
Document  and  other  notices  and 
analyses  prepared  pursuant  to  40  CFR 
154.31,  will  be  sent  to  the  sole  registrant 
of  pesticide  products  containing 
daminozide. 

The  draft  Notice  of  Intent  to  Cancel  is 
not  now  legally  effective,  but  is  intended 
only  to  provide  a  basis  for  comment  by 
the  SAP,  VS.  Department  of  Agriculture, 
the  registrant  and  the  pubUc.  "The  draft 
Notice  provides  that  continued 
distribution  or  sale  of  daminozide 
products  registered  for  food  uses  will 
not  be  allowed  after  cancellation.  Also, 
EPA  will  not  allow  the  continued  use  of 
such  existing  stocks  of  cancelled 
products.  The  draft  Notice  also 
discusses  procedures  for  requesting  a 
cancellation  or  denial  hearing  after 
issuance  of  a  final  notice  of  intent  to 
cancel.  Comments  on  the  draft  Notice  of 
Intent  to  Cancel  this  Notice,  and  the 
Technical  Support  Document  must  be 
filed  within  00  days  of  the  issuance  of 
this  Notice. 

n.  Legal  Background 

A.  The  Statute 

A  pesticide  product  may  be  sold  or 
distributed  in  the  United  States  only  if  it 
is  registered  or  exempt  from  registration 
under  FIFRA  as  amended  (7  U.S.C  136 
et  seq.).  Before  a  product  can  be 
registered  it  must  be  shown  that  it  can 
be  used  without  "unreasonable  adverse 
effects  on  the  environment"  (FIFRA 
section  3(c)(S)),  that  is,  without  causing 
"any  reasonable  risk  to  man  or  the 
environment  taking  into  account  the 
economic,  social  and  environmental 
costs  and  benefits  of  the  use  of  the 
pesticide"  (FIFRA  section  2(bb)). 


22560 


Federal  Register  /  Vol.  54.  No.  99  /  Wednesday.  May  24.  1989  /  Notices 


Federal  Regirtar  /  Vol  54.  No.  99  /  Wednesday.  May  24.  1989  /  Notices 


22561 


The  bimlen  of  proving  that  a  pesticide 
meets  this  standard  for  registration  is,  at 
all  times,  on  the  proponent  of  initial  or 
continued  registration.  If  at  any  time  the 
Agency  di.'termines  that  a  pesticide  no 
longer  meets  this  standard  for 
registration,  then  the  Administrator  may 
cancel  this  registration  under  section  6 
ofFIFRA. 

B.  The  Sitecial  Review  Process 

The  Special  Review  process,  formerly 
called  the  Rebuttable  Presumption 
Against  Registration  (RPAR),  is  a 
mechanism  by  which  the  Agency 
collects  inform<:  don  on  the  risks  and 
benefits  associated  with  the  uses  of 
pesticides  to  determine  whether  any  use 
causes  unreasonable  adverse  effects  to 
human  health  or  the  environment.  The 
Special  Review  process  is  currently 
governed  by  40  CFR  Part  154. 

Through  the  Special  Review  process, 
the  Agency: 

(1)  Announces  and  describes  the 
Agency's  risk  concerns  regarding 
pesticidal  use  based  on  certain  risk 
criteria. 

(2)  Establishes  a  public  docket. 

(3)  Proposes  a  regulatory  decision. 

(4)  Solicits  comments  from  the  public 
on  the  proposed  decision  and  issues 
concerning  the  Special  Review. 

(5)  Responds  to  significant  comments 
from  the  Secretary  of  Agriculttu^  and 
the  SAP. 

(6)  Makes  a  Bnal  regulatory  decision 
based  on  a  balancing  of  risks  and 
benefits  associated  with  a  pesticide's 
use. 

Issuance  of  this  Notice  means  that  the 
Agency  has  assessed  the  potential  risks 
and  benefits  associated  with  the  food 
and  non-food  uses  of  pesticide  products 
containing  daminozide  and  that  the 
Agency  has  preliminarily  determined 
that  the  risks  from  daminozide  outweigh 
the  benefits  of  its  continued  use  on  food 
commodities.  Further,  the  Agency  has 
preliminarily  determined  that  the 
benefits  of  use  of  daminozide  on  non- 
food commodities  outweigh  the  risks  of 
use. 

m  Summary  of  Risk  and  Benefit 
Determinations 

A.  Risk  Concerns 

Based  on  information  available  to 
date,  the  Agency  has  determined  that 
the  adverse  effect  of  primary  concern 
from  daminozide/UDMH  exposure  is 
cancer.  An  in-depth  discussion  of  the 
historical  data  base  supporting  this 
conclusion  can  be  found  in  the 
Daminozide  Technical  Support 
Document  Since  issuing  the  Draft  PD 
2V«  in  1985,  which  detailed  the  then- 
existing  data  base  regarding  the 


potential  for  daminozide  and  UDMH  to 
cause  cancer,  the  Agency  has  received 
additional  studies  and  information  to 
support  the  conclusion  that  daminozide 
and  UDMH  are  carcinogenic. 

1.  Recently  received  oncogenicity 
information.  EPA  evaluated  the  tumor 
responses  seen  in  the  completed 
daminozide  studies,  in  which  mice  (CD- 
1)  fed  levels  of  0,  300,  3,000,  6,000  and 
10,000  ppm  for  2  years  and  rats  (Fischer 
344)  were  fed  levels  of  0, 100,  500,  5.000, 
and  10,000  ppm  for  2  years  (Uniroyal. 
1988a;  and  Uniroyal,  1988b. 
respectively).  Review  of  the  daminozide 
mouse  study  indicates  that  there  is  a 
statistically  significant  increase  in 
hemangiosarcomas,  and  combined 
hemangioma  9  /  hemangiosarcomas 
(benign  and  malignant  blood  vessel 
tumors,  respectively)  with  increasing 
dose  in  males  and  females  (by  the 
Cochran  Armitage  test — a  statistical 
recognition  of  a  positive  increase  in 
tumors  with  increasing  dose)  but  not  by 
pairwise  comparison  (Fisher  Exact 
test — statistical  comparison  of  the 
control  and  treated  animals).  In 
addition,  combined  benign  and 
malignant  alveolar/bronchiolar  tumors 
showed  a  dose-related  trend  in  male 
mice  as  well  as  a  significant  pairwise 
difference  between  the  6.000  ppm  dose 
and  the  controls  in  males  and  females. 
The  rate  studies  did  not  show  a 
statistically  significant  increase  in 
tumors  of  any  kind.  Although  not  used 
for  risk  calculation,  a  complete 
discussion  of  the  daminozide  tumor 
response  in  the  mouse  study  has  been 
presented  in  the  Daminozide  Technical 
Support  Document. 

Uniroyal  is  currently  conducting  2- 
year  UDMH  drinking  water  oncogenicity 
studies  in  the  rat  (Fischer  344)  and 
mouse  (CD-I).  The  Agency  required  that 
Uniroyal  submit  interim  sacrifice  reports 
from  the  mouse  and  rat  studies  in  order 
to  better  characterize  the  formation  of 
tumors  and  serve  as  a  basis  for 
regulatory  action  if  the  data  warrant. 

In  one  study  (Uniroyal.  1988c),  groups 
of  Fischer  344  rats  (70  sex/dose]  are 
being  administered  UDMH  in  drinking 
water  at  0, 1,  50,  and  100  ppm  for  2 
years.  The  1-year  interim  sacrifice  (20 
animals  per  sex/dose)  data  has  been 
submitted  and  reviewed  by  the  Agency. 
Although  there  was  a  dose-related 
increase  in  the  incidence  of  corneal 
opacity  in  all  treated  female  groups, 
there  was  no  significant  difference  in 
the  incidence  of  tiimors  in  any  dose 
group  when  compared  to  controls. 

The  CD-I  mouse  is  currently  being 
tested  for  oncogenic  effects  in  two 
separate  studies  at  several  dosage 
levels.  In  the  first  mouse  study 
(Uniroyal.  1988d],  UDMH  was 


administered  in  water  using  low  doses 
of  0, 1,  5,  and  10  ppm  UDMH  in  males 
and  0, 1,  5,  and  20  ppm  in  females.  The 
test  used  90  animals  per  sex  per  dose. 
Fifty  animals  per  sex  per  dose  were 
dosed  for  2  years.  Twenty  animals  each 
were  sacrificed  at  8  months  and  12 
months  fi'om  the  initiation  of  the  study. 
Although  at  8  months  some  toxicity  was 
observed  in  the  liver,  no  apparent 
increase  in  tumors  was  seen.  The  liver 
toxicity  noted  was  in  the  form  of  brown 
pigment  and  hypertrophy  of  the  liver  in 
males  at  the  highest  dose.  The  12-month 
report  did  not  show  a  significant 
increase  in  tumor  formation  when 
comparing  treated  animals  to  controls. 
The  terminal  sacrifice  of  this  study 
occurred  in  January  1989  and  the  final 
report  of  this  study  is  due  in  September 
1989. 

On  March  19, 1987,  EPA  required 
Uniroyal  to  perform  an  additional 
oncogenicity  study  in  mice.  This  action 
was  taken  because  the  Agency  did  not 
believe  the  maximum  tolerated  dose 
(MTD)  would  be  achieved  in  the  CD-I 
mouse  oncogenicity  study  with  high 
doses  of  only  10  to  20  ppm.  Uniroyal 
believed  that  the  results  of  a  13-week 
subchronic  study  (Cranmer,  M.  and 
Frith,  C.  1987)  supported  the  20  ppni 
MTD  for  mice  and  that  elevating  the 
dose  would  threaten  the  lives  of  the 
animals  and  the  validity  of  the  study. 
(Uniroyal's  opinion  was  based  on:  (1) 
Microscopic  examination  of  liver,  spleen 
and  bone  marrow  which  they  believe 
suggested  significant  cellular  alterations, 
(2)  evaluation  of  hematological  effects 
from  which  they  suggested  significant 
changes  had  occurred  to  critical  blood 
elements  resulting  in  life-threatening 
anemia,  and  (3)  changes  in  alkaline 
phosphatase  levels  which  they 
considered  to  be  significant  and  which 
they  correlated  with  histopathological 
changes  in  the  liver.)  The  Agency 
considered  this  interpretation  of  the  13- 
week  data  but  was  not  satisfied  that  the 
changes  noted  in  the  report  were 
biologically  meaningful.  The  Agency 
was  of  the  opinion  that  the  effects  were 
not  life-threatening  in  nature.  EPA 
believed  that  higher  doses  were 
necessary  and  required  the  additional 
carcinogenicity  study  at  0, 40.  and  80 
ppm  dose  levels. 

The  second  study  in  the  CD-I  mouse 
is  currently  underway  (Uniroyal.  1988e]. 
Groups  of  90  animals/sex/dose  are 
being  administered  UDMH  at  0, 40.  and 
80  ppm.  As  with  the  low  dose  study,  20 
animals/sex/dose  were  sacrificed  at  8 
and  12  months.  The  8-month  interim 
sacrifice  report  noted  hematological 
effects  (dose-related  increases  in 
erythrocyte  count,  hematocrit  and 


hemoglobin  levels  when  compared  to 
controls]  in  high  dose  males, 
accentuation  of  liver  lobulation  in  both 
dosage  groups  of  males.  Uver  cell 
hypertrophy,  single  cell  necrosis  and 
bile  pigment  accumulation  in  liver  of 
treated  males  as  well  as  increased  bile 
pigment  accumulation  in  the  females. 
Increases  in  benign  lung  tumors 
(alveolar/bronchiolar  adenomas)  in 
both  sexes  were  reported  at  80  ppm. 

The  12-montb  interim  sacrifice  report 
showed  the  same  toxicity  effects  as 


reported  in  the  8-month  sacrifice  (liver 
lobulation,  single  cell  necrosis,  etc.,  in 
the  males).  In  addition  to  these  effects, 
there  was  an  increased  incidence  of 
vascular  tiunors  of  the  liver  in  male  and 
female  mice  and  an  increased  incidence 
of  alveolar/bronchiolar  tumors  in  the 
lungs  of  the  male  and  female  mice. 

As  discussed  later  in  this  section,  the 
cancer  risk  assessment  and  the  basis  for 
Agency  regulatory  action  is  the  tumor 
response  seen  at  the  80  ppm  UDMH 
dose  level  in  mice  at  1  year.  The  blood 


vessel  tumors  seen  in  this  study  are  the 
same  type  of  tumors  seen  in  the  earlier 
UDMH  and  daminozide  studies  (Toth. 
1977a;  Toth,  1977b;  Toth,  1973;  Haun, 
1984).  The  terminal  sacrifice  for  this 
study  is  scheduled  for  mid-May  1989 
and  the  final  report  is  due  to  E3PA  in 
January  1990.  The  incidence  of  vascular 
liver  tumors  is  noted  in  the  following 
Table  1. 

BILUNG  CODE  SSaO-M-M 
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Table  tiNTERIM  SACRIFICE  RESULTS,  UDMH  (CD-i)  MOUSE  STUDY 


INCIDENCE  OF  BLOOD  VESSEL  TUMOR  RATES 


1.2 


Tumor  Type 


DOSAGE  LEVELS  (ppm)  AND 
INCIDENCE  OF  BLOOD  VESSEL  TUMORS 


40 


80 


Males 

Hemangiomas 

Hemanglosarcomas 

COMBINED 
INCIDENCE 

Females 

Hemangiomas 

Hemanglosarcomas 

COMBINED 
INCIDENCE 


0/45(0)^ 
0/45(0)** 

0/45(0)** 


1/45(2) 
0/45(0) 

1/45(2) 


2/53(4) 
9/53(18)** 


^^  ■.   i      \ 


11/53(22)** 


0/43(0) 
0/43(0)** 

0/43(0)** 


1/47(2) 
0/47(0) 

1/47(2) 


2/51(4) 
6/51(12)* 

8/51(16)** 


NOTE:     Significance  of  trend  denoted  at  control.   Significance 
of  pairwise  comparison  with  control  denoted  at  dose 
level.   For  quantitative  risk  assessment,  these  tumor 
proportions  may  be  amended  very  slightly  due  to 
^       differences  in  necropsy  interpretation.   However,  these 
\  differences  do  not  affect  the  estimate  of  upper  bound 

risk. 

*  denotes  p<0.05 
**  denotes  p<0.01 


Source:   September  9,  1988  EPA  memorandum  from  W.B. 
Greear  based  on  data  from  Uniroyal,  1988e. 


rate=  number  of  tumor  bearing  animals/number  of  animals 
examined. 


the  number  in  parentheses  indicates  the  percentage 
incidence. 


1     The  incidence  of  lung  tumors  is  presented  in  Table  2. 

Table  2-J:NTERIM  SACRIFICE  RESULTS,  UDMH  (CD-I)  MOUSE  STUDY 
1          INCIDENCE  OF  ALVEOLAR/ BRONCHIOLAR  TUMOR  RATES*'^ 

Tumor  Type 

DOSAGE  LEVETfl  (ppm)  AND 
INCIDENCE  OF  BLOOD  VESSEL  TUMORS 

0 

40 

80 

^ 

Males 

Adenomas 

Adenocarcinomas 

COMBINED 
INCIDENCE 

Females 

Adenomas 

Adenocarcinomas 

COMBINED 
INCIDENCE 


6/45(13)*** 
0/45(0) 

6/45(13)** 

4/44(9)** 
0/44(0) 

4/44(9)** 


11/45(24) 
0/45(0) 

11/45(24) 

13/47(30)* 
1/47(2) 

14/47(32)* 


22/53(41)** 
1/53(2) 

23/53(43)** 

19/51(37)** 
0/51(0) 

19/51(16)** 


NOTE:     Significance  of  trend  denoted  at  control.   Significance 
of  pairwise  comparison  with  control  denoted  at  dose 
level.   For  quantitative  risk  assessment,  these  tumor 
proportions  may  be  amended  very  slightly  due  to 
differences  in  necropsy  interpretation.   However,  these 
differences  do  not  affect  the  estimate  of  upper  bound 
risk. 

*  denotes  p<0.05 
**  denotes  p<0.01 


Source:   September  9,  1988  EPA  memorandum  from  W.B. 
Greear  based  on  data  from  Uniroyal,  1988e. 


rate  =  number  of  tumor  bearing  animals/number  of 
animals  examined. 


the  number  in  parentheses  indicates  the  percentage 
incidence. 
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The  Agency  estimated  an  interim 
cancer  potency  factor  for  use  In  risk 
calculation  based  on  the  data  from  the 
"high  dose"  UDMH  mouse  study. 
(Cancer  potency  is  a  quantitativa 
measure  or  estimate  of  the  relationship 
between  exposore  to  increasing  doses  of 
the  chemical  substance  in  question  and 
the  increased  severity  (e.g.,  number  of 
tumors)  of  the  cardnogMiic  effect.)  The 
Agency  used  the  linearized  multi-stage 
model  to  extrapolate  from  effects  seen 
at  high  doses  to  predict  tumor  response 
at  low  doses.  The  actual  calculation  of 
the  Q*i  for  UDMH  is  described  in 
greater  detail  in  the  Daminozide 
Technical  Support  Document 

The  Agency  believes  that  data  from 
the  1-year  interim  sacrifice  of  the  "high 
dose"  UDMH  mouse  study  are 
appropriate  to  use  for  estimating 
oncogenic  potency  for  the  following 
reasons:  (1)  Hemangiosarcomas  are 
uncommon  malignant  tumors  and  have  a 
low  background  rate  in  the  strain  of 
mouse  used:  (2)  hemangiosarcomas  are 
the  same  type  of  tumors  seen  in  the 
earlier  UDMH  and  daminoside  studies; 
and  (3)  since  malignant  blood  vessel 
tumors  have  already  l>een  noted  at  the 
40  ppm  dose  level  at  the  one  year 
interim  sacrifice,  it  is  very  likely  that  a 
dose-response  relationship  will  be 
observed  for  the  occmrenca  of 
hemangiomas/hemangiosarcomas  by 
the  termination  of  the  UDMH  auiuse 
study  after  two  years.  Hm  daminozide 
mouse  study  was  not  used  for  potency 
estimation  since  no  statisticaUy 
significant  increase  in  tumors  by 
pairwise  comparison  was  noted  in  the 
study.  In  addition,  because  at  this  stage 
the  lung  tumors  have  not  yet  been 
shown  to  be  outside  the  normally  high 
Incidence  of  lung  tumors  in  CD-I  mice, 
for  purposes  of  this  document  these 
tiunors  were  not  included  in  the  interim 
potency  estimation  used  in  the 
Prelimhiary  Determination. 

Based  on  the  incidence  of  die  vascular 
tumors  at  80  ppm  UDMH  after  1  year  of 
treatment,  the  Agency  calculated  an 
interim  cancer  potencv  factor  of  0.88 
(milligrams/kilogram/day] '  ((mg/kg/ 
day)'*)  using  the  Crump  Global  86 
model  In  addition,  an  interim  Q*i  of  2.9 
(mg/kg/day)'*  was  calculated  on  the 
incidence  of  lung  tumors  seen  in  this 
same  study.  As  noted  above,  for 
purposes  of  this  document,  the  Q*i 
calculated  on  the  basis  of  the  increased 
incidence  of  blood  vessel  tumors  alone 
was  used  in  the  risk  estimates. 

Considered  with  the  results  of  the 
earlier  oncogenicity  studies  on 
daminozide  and  UDMH,  which  showed 
the  same  tumor  types  as  the  newer 
Uniroyal  studies,  the  Agency  has 


classified  both  daminozide  and  UDMH 
as  Group  Bi  chemicals,  probably  human 
carcinogens. 

2.  Metabolism  data.  The  Agency  has 
recently  received  and  reviewed  the 
results  from  a  metabolism  study  in 
miniature  swine  (Uniroyal.  1987d).  This 
study  utilized  Charles  River  miniature 
swine  which  were  administered 
approximately  5  mg/kg  (approximately 
100  ppm)  daminozide  orally.  Daminozide 
was  found  in  almost  all  tissues,  at  levels 
up  to  73  ppb,  with  the  liver  and  kidney 
containing  the  highest  levels.  Analysis 
of  urine  indicates  that  both  UDMH  and 
dimethyl  nitrosamine  (MDMA)  were 
excreted  in  the  urine.  From  the  urine 
analysis  data,  the  Agency  estimates  that 
approximately  1  ppm  average  (or  1 
percent)  of  daminozide  was  metabloized 
to  UDMH.  NDMA  levels  ranged  from 
0.01  to  0.60  ppm.  However,  the  Agency 
believes  that  most  of  the  UDMH  and 
NDMA  were  excreted  in  the  feces  in  the 
first  24  hours.  Because  fecal  data  were 
not  analyzed  for  the  0-24  hour  portion  of 
the  study,  analysis  of  urine  and  feces  is 
considend  incomplete.  This  study  is 
described  in  greater  detail  in  the 
Daminozide  Technical  Support 
Document 

3.  Mutagenicity  information.  The 
Agency  evaluated  information 
concerning  the  potential  of  daminozide 
and  UDMH  to  cause  mutagenic  effects, 
or  damage  to  the  genetic  material  of 
oeUs.  The  results  of  several  mutagenicity 
assays  oo  daminozide  tend  to  in^cate 
that  daminozide  per  se  is  not  mutagenic 
These  studies  are  discussed  in  greater 
detail  in  the  Daminozide  Technical 
Support  Document 

Conflicting  results  for  mutagenicity 
have  been  reported  in  several  studies 
for  UDMR  however.  Uniroyal 
(Uniroyal.  19e8g)  has  recently  submitted 
reports  of  several  mutagenicity  studies 
which  were  negative  for  mutagenic 
activity.  Based  solely  on  these  studies, 
UDMH  does  not  appear  to  be  mutagenia 

However,  open  literature  reports  of 
several  studies  with  positive  results  for 
UDMH  provide  a  basis  for  a 
mutagenicity  concern.  These  studies  are 
discussed  in  greater  detail  in  the 
Technical  Support  Document. 

4.  Exposure.  A  chemical's  cancer 
potency  is  one  of  two  components  of 
cancer  risk  assessment  The  other 
component  is  exposure.  The  Agency 
calculated  dietary  exposure  to 
daminozide  and  UDMH  for  the  general 
population,  nursing  infants,  non-nursing 
infants,  and  children  aged  1  to  5  years, 
and  non-dietary  exposure  for  mixers, 
loaders,  and/or  applicators  exposed 
dermally  to  daminozide  and  UDMH. 


a.  Dietary  exposure.  Dietary  exposure 
consists  of  two  parts.  First,  the  residue 
value,  or  the  amount  of  daminozide  and 
UDMH  foynd  or  estimated  on  raw  and 
processed  food,  was  estimated.  Second, 
residue  values  were  considered  in 
relation  to  food  consumption  patterns  of 
differing  age  groups  to  determine 
exposure. 

1.  Residue  Estimates.  Daminozide  and 
UDMH  residues  were  determined  from 
(1)  market  basket  survey  data,  (2)  data 
from  controlled  field  trials  conducted  in 
1986  and  1987,  and  (3)  estimates  of 
residues  in  meat  eggs,  and  meat  by- 
products based  on  livestock  feeding 
studies.  The  studies  fiom  which  these 
data  were  obtained  were  submitted  by 
Uniroyal  in  response  to  the  1986  Data 
Call-In  Notice.  The  studies  are  described 
in  greater  detail  in  the  Daminozide 
Technical  Support  Document 

The  residue  estimates  used  to 
calculate  human  dietary  exposure  have 
been  tabulated  in  Tables  3  and  4  for 
both  raw  and  processed  foods.  The 
following  Table  3  shows  the  estimates  of 
UDMH  levels  in  raw  and  processed 
foods. 

Table  3.— Estimates  of  UDMH  Levels 
m  Raw  and  Producs)  Foods 


ConvTKXftty 


i(-tMtiy) 

Aopiad  seuM  (-aduN)...... 

A()plaMM(-biby) 

ApplsMMt-adulO 

OM  raw  spplw 

ChCfTIM,  MI66t  VKt  Mlir  .■ 

Chwry  SNnQ  (And  Juice)..-. 
GfSpss  ..___._««__..„.... 
Qiap«)ulos- 


Gnpa  pmwvM.. 


PaanulbiitMr.. 
PMnul  o» 


Peers,  canned.. 
Beef  meat 


Beef  tat. 


B90f  nwk  ...H.....M... 

Pouttry  meal 

Poultry  egga 

Tometoee,  nvtwle.. 

Tomato  Mo* 

Tomato  puree 

Tomato  peele........ 

Catsup 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
30 
NA 
NA 
NA 
NA 
3 
3 
NA 
NA 
NA 
NA 
3 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
10 
10 
10 
10 
10 


Average, 

uoEn* 


2.6 

33.3 

14.0 

44.0 

23.9 

"20.8 

"352.0 

18.6 

108.1 

0 

1.5 

1.5 

25.0 

21.3 

•21.3 

24.9 

24.9 

24.9 

11.9 

11.9 

2.0 

2.0 

2.0 

2.0 

OS 

0.5 

1.6 

"2.4 

"5.3 

"8.6 

"4.0 


'For  commodity  Hems  Iwet.  beef  byproducts,  milk, 
poultry,  and  eggs,  the  residue  values  were  extrapo- 
lated from  feeding  studies. 

"  Residue  levels  of  dried  apples  include  a  con- 
centration factor  of  8.  For  processed  tomato  prod- 
ucts, ttM  average  residue  of  1.6  ppb  was  multiplied 
by  the  following  concentration  factors  to  derive  the 
value  used  in  estimating  exposure:  1.5  for  tomato 


Moe.  3.3  tor  tomato  puree,  5.4  for  tomato  paste, 
and  2.5  for  catsup. 

The  following  Table  4  shows  the 
estimates  of  daminozide  levels  in  raw 
and  processed  foods. 

Table  4.— Estimates  of  Daminozide 
Levels  in  Raw  and  Processed  Foods 


Average 


CommodHy 


rtJ^piVw*. 


Apple  sauce  (-beby) 

Apple  sauce  (-adult) 

Apple  juice  (-baby) 

Apple  juice  (-edult) 

Dried  raw  apples 

Dried  cootied  apples 

Cherries,  sweet  and  sour. 
Cheny  fiKng  (and  juioe).~. 

Grapes 

Grape  juice ______.__... 

Grape  preserves 

Nectarirtes 

Peaches 

Peaches,  canned 

Peanuts ...... 

Peanut  butter 

Peanut  oil 

Pears _ 

Pears,  canned 

Beef  meat 


Percent 
of  crop 
treated 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
30 
NA 
NA 
NA 
NA 
3 
3 
NA 
NA 
NA 
NA 
3 
NA 
NA 


Average 
ppm 

Damino- 
zide* 


Beef  kidney.. 

Beef  fat 

doot  nvw( «.« 
Poultry  meat. 

Poultry  eggs 

Tomatoes,  whole 
Tomato  juice.. 
Tomato  puree 
Tomato  paste. 
Catsup 


1.00 
0.50 
0.40 
0.50 
0.40 
"8.00 
"4.00 
23.7 
1.5 
0 

0.02 
0.02 
14.5 
11J 
11.3 
0.80 
0.80 
0.80 
8.8 
8.8 
0.01 


'For  commodity  Items  beef,  t>eef  t>yproducts,  milk, 
poultry,  and  eggs,  the  residue  values  were  extrapo- 
lated from  feeding  studtes. 

"Residue  levels  of  dried  apples  inckide  a  corv- 
centration  factor  of  8.  For  processed  tomato  prod- 
ucts, the  average  residue  of  0.20  vprri  was  multipiied 
by  the  foik>wing  concerwatkm  factors  to  derive  the 
vakie  used  in  estimating  exposure:  1.5  tor  tomato 
juice,  3.3  for  tomato  puree,  5.4  for  tomato  pa^e, 
and  2.5  for  catsup. 

ii.  Consumption.  The  Agency  used  the 
residue  values  in  treated  commodities, 
discussed  in  the  previous  section,  and 
food  consumption  estimates  to  calculate 
dietary  exposure.  The  model  for 
calculating  dietary  exposure  is  called 
the  Tolerance  Assessment  System 
(TAS).  Using  TAB,  the  Agency 
determined  exposure  profiles  for  several 
different  age  groups,  including  the  U.S. 
population  as  a  whole,  nursing  infants, 
non-nursing  infants,  and  children  aged  1 
to  6  years  old. 


The  food  consumption  data  files  used 
to  calculate  dietary  exposure  were 
derived  from  a  nationwide  survey  of 
individual  food  consumption  patterns  of 
30,770  people,  conducted  by  the  US. 
Department  of  Agriculture  (USDA)  in 
1977-1978  (White,  et  al,  1983).  This 
survey,  TAS,  and  the  assumptions 
considered  when  assessing  dietary 
exposure  are  described  in  greater  detail 
in  the  Daminozide  Technical  Support 
Document 

Average  daily  consimiption  values 
bom  the  USDA  survey  were  multiplied 
by  residue  information  for  each 
commodity.  Residue  information  from 
crop  field  trials  was  adjusted  by  percent 
of  crop  treated  estimates.  Residue  data 
from  the  market  basket  survey  were  not 
adjusted  for  percent  of  crop  treated. 
Multiplication  of  average  daily 
consumption  values  and  residue 
information  results  in  the  daily 
anticipated  residue  contribution  (ARC) 
for  each  food-form  and  for  the  pesticide 
as  a  whole.  The  ARC  represents  the 
Agency's  dietary  exposure  estimate. 

TTie  following  Table  5  shows  the 
average  daily  consiunption,  UDMH 
residue,  and  exposure  values  for  each 
commodity  containing  residues  of 
UDMR  The  exposure  estimate  is  for  the 
general  population  and  includes  various 
sub-group  exposures. 


Table  5.— Estimates  of  UDMH  Dietary  Exposure  for  the  U.S.  Population  • 


Commodity 


Apples,  fresh 

Apples,  cooked:  Fresh  ami  juice.. 

Dried  raw  apples «.... — .... 

Dried  cooked  apples . 

Apple  juioe.  raw 

Cherries,  raw  keeh  and  raw  juice. _ 
Cherries,  cooked:  Fresh  and  juice.. 
Eggs. 


Grapes- 
Grape  juice. 


Wnc  and  sherry- 

Nectarines 

Peacnss.. 


Peanuts,  raw,  cooked,  and  oil- 


Tomatoes,  whole.. 
Tomato  juice- 


Tomato  puree- 
Tomato  paste  - 
Catsup  ...——. 


Total- 


Average  dalh' 

consurnption  (g 

food/kg  bwt/day) 


0.3074 
.2004 
.0001 

J000^ 

.1709 
.0105 
.0251 
.5803 
.0438 
.0901 
.0642 
.0130 
.2154 
J0746 
.^^2S 
22318 
1.3705 
.4920 
0551 
.1702 
.0395 
.0420 


Residue 

leve«s(«« 

ppb) 


26 

44.0 

20a 

3520 

33.3 

5.6 

106.1 

0.5 

0 

15 
1.5 
0.8 
0.6 
24.9 
0.4 
20 
20 
1.6 
24 
5.3 
8.6 
4.0 


Exposure  (>ig/kg/ 
day) 


0.000799 

.006818 

"000002 

"000035 

005691 
.000059 

.002713 
000290 
.000000 

.000135 

.000126 

.000010 

.000129 

.001863 

.000049 

004464 

.021068 

.000787 

"000132 

"000902 

"000340 

"000168 


.000047 

or 
4  7x10' 
mg/kg/day 


'  For  commodity  Hems  meat,  mik,  and  eggs,  the  residue  vahjes  were  extrapolated  from  feeding  studies  data.  Al  beef,  beef  byproducts  and  poultry  were 
combined  under  "meat"  in  this  tsble. 

"  Resklue  levels  lor  dried  apples  Inckjdes  a  concentration  factor  of  8.  For  processed  tontato  products,  average  resklue  of  1.6  was  multiplied  by  the  •oHowu-.g 
concentratton  factors:  1.5  for  tomato  jutoe,  3.3  for  tomato  puree,  5.4  for  tomato  paste,  and  25  lor  catsup. 
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The  following  Table  8  ehowa  the 
average  daily  consumption  for  each 


commodity  containing  residues  of 
daminozide. 


Table  6.— Estimates  of  Daminozide  Dietary  Exposure  for  the  U.S.  Populatkm  * 


CofTVTKxMy 


ApplM»  lPHh- 


RMhandJuiM.. 


Dhwlfw 

wvlVQ  vwOwSO 

A()(ita  Moe,  iMT 

CIwtIm^  iwv  ftwh  and  raw  Juioe.. 


Clwilw.  ooolwd;  Fmt*  wid  Juioe . 
Eggs.. 


OnpM 

QrapeMoe- 


rtenuti.  nw,  oootad.  and  ol~ 


Tomaio  Moe» 


Tomato  puree.. 
Tomato  pasto.. 
CatMp 


Total. 


oontumplion  (s 
tood/kobwl/day) 


0J074 
.2004 

.0001 
.0001 
.1708 
.0106 
.0251 
.5803 
.0438 
.0901 
.0842 
.0130 
.2154 
.0748 
.1225 
2.2318 
1.3705 
.4920 
.0561 
.1702 
.0396 
.0420 


n«tidue 

lawelaOn 

ppei) 


1.00 

0.50 

8.00 

4.00 

0.50 

7.11 

1.50 

0.002 

0.02 

0.02 

0.02 

0.45 

0.34 

0.80 

0.26 

0.20 

0.01 

a20 

0.30 

0.66 

1.10 

0.50 


Exposure  (mg/kg/ 
day) 


0.000307 

.001000 

••.000001 

".0000004 

.000085 

.000075 

.000038 

.000001 

.000001 

-.000002 

.000002 

.000006 

.000073 

.000060 

.000032 

000446 

.000014 

.000098 

••000017 

••000112 

••.000043 

••000021 


.000951 
or 
9.5X10-* 
•mg/kg/ day 


Nanw  fflael.  mUk,  and  aggs.  the  residue  wluaa  were  exirepoiatod  from  leading  studiea  data. 

mdudaa  a  concenlration  lector  of  8.  For  procaaaad  tomato  products,  average  residue  o(  0.2  ppm  was  multiplied  by  the 


1.5  tar  tomato  juice.  3.3  tor  tomato  puree,  5.4  tar  tomato  paata,  and  2.5  tar  catsup 
of  total  daminoade  sscpoeure  (0.95x10'^  used  in  risk  estimates  tar  UOMH  contribution  from  metatx>lic  conversion  of  daminozide  to  UDMH 


Table  7  shows  the  average  daily 
dietary  exposure  to  UDMH  for  the 
overall  U.S.  poptdation  and  selected  age 
groups. 

Table  7.— TAS  Estimates  of  Average 
Daily  Exposure  to  UDMH  for  Se- 
lected Age  Subsets 


overall  U.S.  population  and  selected  age 
groups. 

Table  8.— TAS  Estimates  of  Average 
Daily  Exposure  to  Daminozide  Se- 
lected Age  Subsets 


Suba«(aga) 


SutwelCage) 


Overaa  U.S.  popuiatton — 

Nursing  Inlants  (<  1  year  oM) 

NorvrwrUng  miants  (<1  year  oM)... 

CNMran  (1-8  years  old) 

CMdran  (7-12  years  old) 

Malae  (13-19  years  old) 

riwalse  (13-19  years,  not  preg- 

narN  or  nursirfg) 

I  (13+  years,  pregnem) 

I  (13+  yeers,  nursing) 

I  (20+  years,  not  pregnant 

or  nursing) 

Maiee  (20+  years  old) — 


Exposure 

(mg/ kg/day) 


0.000047 
0.000229 
0.000410 
0.000138 
0.000071 
0.000042 

0.000034 
0.000027 
0.000037 

0.000023 
0.000025 


OvaraM  U.S.  population.^ 

Ntning  infants  (<1  year  old) 

Norvnursing  infants  (<1  year  old).... 

Chidren  (1-8  yews  oW) 

CMdren  (7-12  years  old) 

Males  (13-19  yaws  old) 

Females  (13-19  years,  not  preg- 
nant or  nursing) 

Fematee  (13+  years,  pregnant) „. 

rsmiss  (13+  years,  nursing) 

Females  (20+  yeers,  n 

or  nursing) 

1(20+  ysersokl).. 


Exposure 
(mg/kg/day) 


0.000951 
0.003396 
0.005427 
0.002786 
0.001514 
0.000730 

0.000682 
0.000692 
0.000824 

0.000575 
0.000523 


The  UDMH  exposure  values  are 
slighdy  lower  than  the  values  presented 
in  the  apple  tolerance  extension 
document  publish^  on  February  10, 
1980  (54  PR  6392).  The  lower  exposure 
results  from  an  adjustment  in  the  TAS. 

Table  8  shows  the  average  daily 
dietary  exposure  to  daminozide  for  the 


b.  Non-dietary  Exposure.  The 
exposure  component  of  non-dietary  risk 
was  calculated  for  daminozide  and 
UDMH  for  the  use  of  daminozide  in 
greenhouses.  This  estimation  was  used 
to  calculate  carcinogenic  risk  for 
workers  believes  the  Agency  that 
greenhotise  workers  are  likely  to  receive 
the  hi^iest  exposures  of  any  workers. 

The  Agency  received  a  daminozide 
greenhouse  worker  exposure  study  in 


response  to  the  1986  DCI  Notice. 
However,  this  study  was  found  to  be 
deficient  for  several  reasons  which  are 
further  explained  in  the  Daminozide 
Technical  Support  Document.  To 
calculate  non-dietary  exposure  for 
workers  who  mix.  load  and/ or  apply 
daminozide,  EPA  used  a  recently 
reviewed  study  on  exposure  of 
greenhouse  workers  to  acephate 
(Sumagic  PGR]  to  assess  non-dietary 
exposure.  The  Agency  believes  it 
appropriate  to  use  acceptable  surrogate 
data  instead  of  relying  on  the  uncertain 
results  of  a  more  limited  study  when 
more  suitable  exposure  data  are  not 
available  for  an  exposure  assessment. 
The  surrogate  study  (Merricks,  1987) 
was  based  on  the  dermal  exposure  to 
nine  workers  as  they  filled  the  spray 
tank  with  [lesticide,  diluted  the  spray, 
and  then  sprayed  the  plants  by  hand  in 
a2ffhy  IW  greenhouse  to  run-off. 
Dermal  exposure  was  monitored  using 
cellulose  patch  dosimeters  placed  on  the 
shoulders,  chest,  back,  head,  forearms, 
upper  arms,  thighs,  and  shins.  Further 
description  of  this  study  has  been 
provided  in  the  Technical  Support 
Document  Fh)m  diis  study,  dermal 
exposure  per  potmd  active  Ingredient  for 
mixer/loaders  was  calculated  to  be  87 
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mg/lb  a.i.  and  74  mg/lb  ai.  for 
appUcators.  The  geometric  mean  (unit 
exposure)  of  these  data  sets  was 
calcidated  to  be  58  mg/lb  a.i.  and  59  mg/ 
lb  aJ..  respectively. 

Daminozide  exposure  and  risk  to 
mixers,  loaders  and  applicators  was 
calculated  for  typical  application 
scenarios.  The  Agency  used  several 
assumptions  in  its  exposure  calculations 
which  are  described  in  the  Technical 
Support  Document  The  following 
calctdation  was  used  to  estimate  mixer/ 
loader  and  applicator  exposure  for 
UDMH: 

Average  Daily  UDMH  Exposure  (mg/ 
kg/day) = Application  Rate  x  lA 
treated/applicationx2  applications/ 
year  x  Unit  Exposure  X  1.00  UDMH 
absorbed  X  0.00005  UDMH  in 
daminozide  X 1/70  kg  X  365  days/year 

where  the  Apfrfication  Rate  is  5.1  lb  ai./ 
A  for  chrysanlhemums  and  0..61  lb  a.i. /A 
for  tomato  transplants,  and  the  Unit 
Exposure  is  58  mg/lb  a.i.  for  mixer/ 
loaders  and  50  mg/lb  a.L  for  applicators. 
Dermal  exposure  estimates  for  mixer/ 
loaders  and  applicators  calcidated  using 
this  equation  is  summarized  in  the 
foUowing  Table  9: 


Tabi£  9.— Average  Daily  Dermal 
Exposure  to  UDMH 


Worker 

Greenhouse 

tomatoet 
(mg/kg/day) 

GraanHBuaa 

mums(mg/ 
Kg/day) 

MiHar/loedar    

Afipacanr „ 

MiX0f/lO8O8f 

1x10-' 
1x10-' 

2x10' 

1x»0-« 
1x10-« 

2x10-* 

5.  Risk  calculation.  Although  the 
previous  section  presented  exposure 
values  to  both  the  parent  compound, 
daminozide,  and  the  metabolite,  UDMH. 
cancer  risk  was  calculated  using  the 
UDMH  interim  cancer  potency  factor. 
As  noted  previously,  the  Agency  has  not 
received  die  final  results  of  the  Uniroyal 
UDMH  carcinogenicity  studies  in  mice 
and  rats.  Although  the  same  types  of 
tumors  were  observed  in  the  daminozide 
mouse  study  (hemangiomas/ 
hemangiosarcomas),  only  biological 
trends  were  observed.  Therefore,  no 
cancer  potency  factor  was  calculated 
from  the  daminozide  study.  Tne  Agency 
has  identified  UDMH  as  the  primary 
chemical  of  oncogenic  concern  at  this 
time. 


a.  Dietary  risks.  The  95  percent  upper 
bound  lifetime  increased  cancer  risk  for 
the  general  population  was  obtained  by 
taking  the  interim  UDMH  Q\  (cancer 
potency  factor)  from  the  Dose-Response 
Assessment  (0.88  per  mg/kg/day" ')  and 
multiplying  it  by  the  exposure  estimate 
found  in  Table  5.  Lifetime  risk  for  non- 
nursing  infants,  the  highest  exposure 
group,  was  obtained  by  taking  the 
exposure  value  in  Table  7  and 
miiltiplying  it  by  the  cancer  potency 
factor.  This  value  was  then  divided  by 
70  average  lifetime  years. 

When  calculating  risk  from  exposure 
to  UDMH.  EPA  separately  calculated 
metabolic  conversion  from  daminozide 
to  UDMH.  Based  on  the  incomplete 
results  of  the  miniature  swine 
metabolism  study  described  earlier  in 
this  Notice  and  in  the  Technical  Support 
Docimient  the  Agency  estimated  that 
approximately  1  percent  of  ingested 
daminozide  is  converted  into  UDMH  in 
the  gut  Any  conversion  from 
daminozide  to  UDMH  in  apple,  peanut 
and  cherry  products  due  to  processing  is 
assumed  to  be  included  in  the  residue 
estimates  from  the  mai^cet  basket 
survey.  The  additional  UDMH 
expoEure/risk  fit>m  metabolism  is  noted 
at  the  end  of  the  following  Table  10. 


Table  10.— Estimates  of  UDMH  Dietary  Risk  for  the  U.S.  Populatxjn 

(Medra  O*i+0.88  ms/kg/day) 


Commodity 


Apples — 
Red  meat.. 
Cherries.... 

Peanuts 

Eggs- 

Grapes 

Poultry...... 

Tomatoes.. 
Peaches... 


Nectarines. 


Dietary 


(^/Vg/day) 


0021068 
0.015331 
0.004464 
0.002772 
0.001863 
0000290 
0000261 
0000252 
0  000234-0.00234 
0000129 
0000049 
0  000010 


Owtarynsk' 


I.SxIO" 
1.4x10  ' 
3.9x10  • 
2.4x10-' 
1.6x10-» 
2.5x10  ' 
24x10' 
2.2x10' 
21x10-'-2.1xl0  * 
1  1x10  ' 
4.3x10  • 
8.8x10-* 


Totals. 


0.046715 

+  [0.009500  metatxMic  UOMH  from 

daminoiidel 


-t- 


4.1x10-» 

084x2.-» 


4  9*  10-» 


Oncogenic  risk  for  the  general 
peculation  from  exposure  to  UDMH  is 
based  on  lifetime  (70  years)  dietary 
exposure.  Risk  estimates  posed  by 
exposure  to  UDMH  residues  for 
in^viduals  in  different  age  subgroups 
are  also  lifetime  risks  in  that  a  tumor 
response  can  occur  anytime  the  person's 
lifetime,  but  the  level  of  exposure  (and 


calcidated  risk]  changes  as  a  person 
grows  older  and  enters  different  age 
subgroups.  Exposure  estimates  for 
infants  and  children  are  higher  than 
those  of  adults  because  consimiption 
patterns  very  and  because  infants 
consume  more  food  (particularly  certain 
fruit)  per  imit  body  weight  than  adults. 
Infants  and  children  have  greater 


relative  UDMH  exposure  than  do  adults 
and.  therefore,  may  incur  a  substantial 
portion  of  lifetime  risk  during  these 
exposure  periods.  Estimates  of  potential 
lifetime  carcinogenic  risk  posed  by  1 
year  exposure  to  UDMH  residues  for  the 
general  population  and  selected  age 
subgroups  is  shown  in  the  following 
Table  11. 
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Table  11.— Estimates  Of  Risks  to  Selected  Age  Subjects  From  One  Year  Exposure  to  UOMH 


Subsot  (age  and  other) 


Nuraing  Mante  (<1  yeer  otd).. 
Norwwmng  M««a  (<1  year  oM).. 
CNIdren(l-6yearaoid). 


Average  1-year  rtafc  tor  al  age  greupe.. 


Dietary 

e)9>oeure  (mg/ 

kg/day) 


0.000229 
0.000410 
0.000138 
0.000047 


eMXMure 
lifetifTie 


2.9  X 10-' 
5.2x10-* 
1.7x10* 
4.9x10-' 


The  dietary  exposure  values  used  for 
risk  calculation,  except  for  tomatoes,  are 
found  in  Table  5.  The  exposure 
estimates  for  tomatoes  used  to  calculate 
risk  are  10  times  the  value  reported  in 
Table  5.  The  Agency  made  this  exposure 
adjustment  to  reflect  exposure  situations 
where  the  consumer  grows  and  cans  his 
own  tomatoes,  puree  and/or  juice.  The 
exposure  value  in  Table  5  reflects  a  10 
percent-of-crop  treated  assumption. 
That  value  was  derived  from  usage 
estimates  which  show  that  SO  percent  of 
the  tomato  transplants  intended  for  the 
home  grower  market  are  treated  and  no 
tomato  transplants  used  for 
commercially  grown  tomatoes  are 
treated.  The  home  garden  market 
accounts  for  approximately  20  percent 
of  the  tomatoes  consumed  nationally  (50 
percent  X  20  percent = ten  percent  of 
crop  treated).  This  approach  to 
calculating  risk  spreads  total  dietary 
risk  over  the  entire  population  and  does 
not  account  for  those  situations  where 
people  grow  their  own  markets  and  can 
tomato  products.  For  this  reason,  a 
range  of  risks  from  consuming  tomatoes 
was  calciUated  based  on  10  percent-of- 
crop-treated  and  100  percent  of  crop 
treated.  Table  10  lists  the  dietary  risk 
estimates  from  individual  food 
commodities. 


b.  Non-dietary  risks.  The  non-dietary 
exposure  estimates  discussed  above  in 
Unit  III.A.4.b.  are  used  as  a  basis  for 
estimating  non-dietary  carcinogenic  risk. 
The  Agency  assumed  that  the  cancer 
potency  factor  for  the  dermal  route  of 
exposure  is  equivalent  to  that  for  the 
dietary  route  (0.88  (mg/kg/day)~*  and 
that  the  length  of  lifetime  exposure  is  35 
years  worked/70  years  lived.  To 
calculate  non-dietary  carcinogenic  risk 
from  exposure  to  UDHM,  the  Agency 
used  the  following  equation: 

UDMH  ri8k=lJDMH  exposure  X  35/ 
70XW*Q, 

where  the  Qi  is  (0.88  (mg/kg/day)  ""J. 
Based  on  this  calculation,  the 
carcinogenic  risks  from  worker  exposure 
to  UDMH  is  tabulated  in  the  following 
Table  12: 

Table  12.— QuANTiTAnvE  Assessment 
of  Risks  From  Exposure  to  UDMH 
to  Workers  Applying  Daminozide 

(Interim  Q*,c0.a8  (mg/kgyday) ') 


Woilter 


Mixer/loader 

Applicator..- _..-. -. 

Mixer /toader-applicator .. 


6x10* 
6X10-* 
1x10-' 


Greonhouee 
ctiryeanthe- 
mumei  nek 


Uncertainties  in  both  the  dietary  and 
non-dietary  risk  assessments  that  could 
underestimate  or  overestimate  risk  are 
described  in  the  Daminozide  Technical 
Support  Doctmient 

B.  Benefits 

The  Agency's  benefit  analysis 
examined  in-depth  the  following  use 
sites:  (1)  the  food  commodities  apples, 
peanuts,  cherries,  grapes,  peaches/ 
nectarines,  pears  and  tomatoes,  and  (2) 
ornamentals  and  bedding  plants.  In  the 
Daminozide  Technical  Support 
Document,  the  Agency  reviewed  the 
biological  effects  associated  with  the 
use  of  daminozide  on  these  crops, 
methods  of  application,  agricultural 
practices,  and  chemical  and 
nonchemical  alternatives  and  estimated 
the  impacts  of  cancellation  of 
daminozide's  registration  upon  growers, 
consumers  and  society  as  a  whole.  The 
Technical  Support  Dociunent  provides 
an  in-depth  discussion  of  the  benefits 
associated  with  each  use  of  daminozide 
which  are  summarized  in  Tables  13-15. 


5x10-' 
6x10-' 
1x10-* 


Table  13.— Summary  of  Daminozide  Benefits 


Use  (site/site  category) 


Apple*: 

RedOeHcaous — 
Golden  OeNaous.. 

Mdnloali 

Stayman.. 


AN  Applea.. 


Extent  o(  usage 


A.l./yaar  (1000 

tie.)(%of 

total) 


Percent  of  1968 
sito  treated 


14 
13 
18 
17 
10 


Key  effects 


Improve  storage,  fruit  color 

Improve  storage _. — 

Slop  drop,  improve  fruit  color  „ 


Economic 


Impacts— Groover 
te  Impacts  (msiior 


Annual 
(mSlions) 


Users 


ttorvusers 


-$4.28 

+$7.73 

-.55 

+  1.93 

-5.68 

+  .98 

-1.82 

+  .29 

-14.56 

+  16.11 

Total 


+$3.46 
+  1.38 
-4.70 
-1.53 
+  1.55 


Signifi- 
cance 


(') 
(') 
(') 
(') 
(') 


■  msignillcwit  user*  Impacte  offset  tiy  norvusers  windfall  {uins.  Mdnlosfi/Stayman  growers  most  adversely  impacted  (30%  reduction  in  total  revenue/treated 
acre);  some  growers  may  go  out  of  iMSiness  or  must  replant  wivi  oltter  verieties. 
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Table  13.— Summary  of  Daminozioe  Benefits— Continued 


Extent  of  Use 

Key  effects 

Economic  Impacts 

catogwy) 

A.l./year  (1000  toe.) 
(%oftoteO 

PerceritoMMS  site 
treated 

Significance 

Apolea 

Martiat 

Freafv-Reduoed  quantity  of  160.6  miiion 

Ittoderate;  Impacts 

1).  (-3.4%);  pnce  increases  from  $  156 

todimnshover 

i 

to  $.161/1). 

lion  to.  (+1.3%);  pnce  decrease*  from 

$.051  to  $.050/to. 
Coneumer 

Fresh— Price    increases    from    $.6274    to 

$.6401/1).  (+4.9%).  Totiri  expenditures 

decroase   $109.5   mHion    (-3.7%)   for 

160.6  maion  fewer  pourtds. 
Processed— Price  decreases  from  $.3254 

to  $J18/K>.  (-2.3%).  Totel  expenditures 

inoreaaa  $8.4  MMon  (+.7%)  for  47.7 

$101.1   miKon/yew  (-2.4%)  for  270.9 
miHion  fewer  pourtds. 

tvne. 

Moderate. 

InsigniftoeilL 

Minor 

appiee  in  liw  summer  from  Southern  Hem- 

supply  sfwrtML 

ourwH  Msaga  (10%)  cf  appiee  Mated  $18  to 
81  miiion  1986  «ai«a  <24%)  of  apptee  eeat- 
•d:$44tol98menn 

%JlHnoit. 

Omaa... 

1986:46.1  to  51 .3 

1988:  NegNgibto 

1985:  At-Alfk 

1988:  Negligiiito 

lncf0ttM  Mv  flno  yMo^. 

Uaers: 

1986:  $2.4  MKon  annual  aKonwIoae 

Mbnr 

ises-NatfK^bte  

NegpgHa. 

• 

Consumers: 

1985:  1  to  5%  price  increase  for  2  to  5% 

reduction  in  quantity. 

Minor 
Herthaite 

Ch-m.. 

1086: 

T«t4»— 112j8     . 

1986: 
Tart  57-72%. 

Eahanoad  color: 

Users: 
1966: 

Sweat  0.2-1.2      -. 

Sweet  <2% 

unlfom  ripening 

Tart  $2.2  mMon  net  income  toss/yeer.. 

Minor. 

1988: 

1988: 

tncreaaed  yield;  less 

Tart  Heg^igWe..— ™... 

Tart  NegNgtoto 

bnHsbveesierpii 

1988:  Sweet  "and  tert  NegligUe -j 

Niiuiijbte 

AMitNegfigiite — 

SMveec  NegipDte 

fsmo^ML 

Coneumers:  Sweet  and  Twt  NegligitXe  tar  1985 
and  1988. 

NegbgibleL 

Ornamentals 

1985  and  1988:  30  to 

1985  and  1988:  90% 

Produces  compact 

Users:  1985:  Costs  increase  $07  to  $4.7  tor 

Minor. 

40. 

tor  mums  to  50%  of 
beddtog  plants. 

plar^te  witri  greener 

1985  and  1988. 

Oonsumers:  1985:  Lower  quafity  pl«ils.  Mghar 
prioea  tor  1985  wtd  1988. 

Mnor. 

Tomato  Trans 

1985  and  19e&  1.4 — 

1965  and  1988:  50% 

Slwrter  plants,  mora 

User*:  LxMses  of  crop  quakty  with  lower  grade 

Minor. 

of  sales  toe  fwme 

pnces  and  income  tor  1986  and  1986. 

gardeners. 

Coneumers:  Lower  quality  plants,  higher  pnoes 

Minor. 

. 

tar  1985  «)d  1988. 

Peaohea& 

1986  and  1988:  6.5  to 

1985  and  1988:  <5%. 

Incroaaad  color  and 

Users:  $1.S-$5.5  mMon  loss  of  income  for 

Minof. 

Nectarines. 

18. 

hastened  maturity. 

1985  and  1988. 
Coneumers:  Negligitjie  for  1985  W)d  1988.-.        ^ 

NegigMe. 

p^un 

1985  md  1988: 

NagNgltito. 

1985:  and  1988:  1- 
3%. 

Raducae  prsmafejre 
npeisng  of  Bertlett 

Users: 

1985:  <$500.000  income  loss _.. 

Mmor. 

pears. 

1988  Negligi)te 
Consumer8:NegligUefor  1985  vid  1968.          ^ 

NegkgM*. 

Peanuts 

1985: 175-225: 

1985:  11-12%:  1988: 

Users: 

1       . 

1988:42.5. 

3%. 

vtnaa;  assists 
tianrseang. 

1985:  About  $2.0  miKon.    <1%   of  total 

grower  Irwome. 
198&  $260,000  income  loss..-..   .-.       ...   ^ 
Consumers:  Negkgtole  for  19K  and  1968          ^ 

Minor. 

Neghgibto. 
Negkgtole. 

'  Usage  tor  several  nanor  use  sites  (ornamentals,  tomato 

d  Mimiftes  we«e  based  on  a  curran8y  rapraaentative  usage  tewai 

■  Uaaga  tor  ned  season/summer  Salments  only:  usage  by  wariely 


and  peacties/nedarines)  appeered  stat)le  between  1985  and  1988  For  apples,  the  economic 
tardaminoade. 
tar  oarty  bearing  and  pruning  raduceon  is  uniinown. 


UMI 
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Table  14.— Annual  Daminozioe  Usage  by  Site:  1985  and  Current  Market 


SMa 


ApplM.-, 
GripM-. 

ClMfrtM 

T«t_ 


Onirwnaii- 


Tomilo  TwMpltfili .. 
PMchM/NcdarinM- 


PMnute.. 


ToW. 


1.000  Iw.  A.L/YMr 


1965 


327.4-423.6 
45.1-614 

48.0-1 12J 

.2-1.2 

30-40 

1.4 

6.5-16 

(') 

17S-22S 

633.6-673.3 


136-177 
(') 

(') 

(') 

30-40 

1.4 

6.5-16 

Non* 

4^5 

216.4-276.0 


r0fC6ni  Of  tll8  vMloa 


1966 


24 

42-47„ 

57-72- 
<2. 

SO  Mdingplariti,  90  mums- 
50  honw/QV^f^  ».*•*»«*««»«« 

<6 

1-3 

1 1-12 


Cunwit  mwfc6t 


10. 

50  taddng  plants,  60  mums. 

50  homs/Qsnton. 

<5. 


<3. 


Table  15.— Use  Levels  and  Effects  of  Daminozioe  Canceliat»on-By  Apple  Variety 

Psreani  tash  crap  kwlsd 

mcraaaao  oroppao/ 

cradiad  aspareani 

oltaaisdfiaah* 

Cun«ni 

1966 
usaga* 

sloraMlife* 
(fnonths) 

16 
16 
23 
6 
24 

39 

43 
56 
19 
66 

5 

1 
35 

3 
35 

M 

aj 

& 

1. 

Slayman 

t. 

'  Cunant  assumatf  loM  uaaga  dMAMM  annm  MfMsa  in 
■  From  a^art  opMon  gMharad  from  1964/66  wM'ons  suvay 
•  Frem  «9Srt  opinion  gaSwad  from  1964/65  Islsphons  survay 


^  roportlons  as  1965  usaga. 

>A.1966). 

>A.  1966^  suppcrtsd  by  sdenWic  Hsralurs  and  SAP  haaring  laiMmony. 


The  Agency  has  reviewed  the 
available  infonnation  and  has 
concluded  that,  with  the  exception  of 
use  on  ornamentals  and  bedding  plants, 
the  impacts  of  cancellation  would  be 
insignificant  to  minor  on  both  growers 
and  constmiers.  In  assessing  benefits, 
the  Agency  considered  usage 
information  from  1965,  which  might 
reflect  the  higher  end  of  the  use- 
spectrum,  and  &t>m  1968  when  use  was 
significantly  lower. 

One  benefits  consideration,  not 
readily  quantifiable  but  recognized,  is 
the  nature  of  the  benefit  resulting  &t>m 
daminozide  use.  Unlike  pesticides  used 
to  protect  the  existence  of  the  crop, 
many  of  the  biological  benefits  of 
daminozide  use  are  related  to  the 
appearance  of  the  crops. 

There  are  no  alternatives  to 
daminozide  that  alone  wiU  accomplish 
all  of  the  growth  r^pilator  benefits 
attributed  to  daminozide.  For  the 
principal  apple  varieties  that  have 
historically  had  the  highest  percent  of 
crop  treated  with  daminozide.  there  are 
no  alternatives  for  the  key  biological 
effects  of  use  (i-e^  Red  Delicious— 
reduce  watercore.  improve  storage  and 
fruit  colon  Golden  Delicious— improve 
storagr.  Mcintosh— delay  premature 
ripening,  prevent  fruit  drop,  improve 
fruit  color  and  increase  storage  life*. 
Stayman— prevent  splitting). 


The  impact  of  cancellation  of 
registrations  for  use  on  apples  at  1988 
usage  levels  is  estimated  to  be 
insignificant  to  die  apple  industry  in  the 
aggregate:  the  overall  effect  on  all 
growen  is  estimated  to  be  an  increase 
of  $1.5  million  annually  in  income. 
Growen  of  certain  varieties, 
particulariy  Eastern  Mcintosh  and 
Stayman.  may  be  most  adversely 
affected.  Growen  of  these  two  varieties 
which  use  daminozide  are  estimated  to 
have  annual  income  losses  of  $5.66  and 
■  $1.82  million,  respectively,  and  may 
have  a  greater  than  30  percent  reduction 
in  total  revenues  per  treated  acre;  some 
growen  may  not  be  able  to  stay  in 
business  or  may  need  to  replant  to  other 
apple  varieties  or  crops  over  time.  Non- 
usen  of  daminozide  may  experience  a 
significant  gain  in  income  from  higher 
market  apple  prices. 

A  cancellation  of  daminozide  is 
expected  to  reduce  the  supply  of  fresh 
apples  by  160  million  lbs  (annual  U.S. 
production  is  8  billion  lbs)  and  apples 
available  for  processing  may  increase 
by  47.7  million  lbs.  These  dianges  are 
estimated  to  result  in  a  corresponding  3 
percent  price  increase  and  a  2  percent 
price  decrease  for  fresh  and  processed 
apple  products,  respectively. 

The  net  social  cost  (total  society  cost) 
based  on  10  percent  of  the  crop  treated 
is  estimated  to  range  from  $18  to  $81 
million  as  compared  to  $44  to  $108 


million  for  1985  usage  levels.  (The  10 
percent  estimate  is  higher  than  the 
earlier  1966  estimate,  discussed  in 
conjunction  with  the  apple  tolerance 
extension  Federal  Reg|Mar  Notice  (54  FR 
6392:  February  10, 1968),  which  were  4  to 
8  percent  The  increase  in  the  usage 
estimates  is  frt>m  additional  and  more 
in-depth  use  information  gathered  in 
February  and  March  1989.)  The  Agency 
expects  the  net  social  cost  will  be  closer 
to  the  lower  end  of  the  presented  ranges 
because  of  the  large  transfer  payments 
expected  between  the  farm  and  retail 
maikets. 

For  the  remaining  food  crops  (grapes, 
sweet  and  tart  cherries,  pears,  peadies, 
nectarines,  and  peanuts),  grower  level 
economic  impacts  of  a  cancellation 
based  on  1968  usage  estimates  are 
estimated  to  be  negligible  except  for 
peach/nectarine  growen  who  could 
suffer  a  minor  $1 JS  to  $5.5  million  loss  of 
income.  Based  on  1985  usage  estimates, 
annual  grower  level  impacts  may  be 
minor  for  all  crops  except  sweet 
cherries,  which  are  estimated  to  be 
negligible.  Annual  income  losses  for 
these  crops  were  estimated  as:  grapes — 
$24  million:  peaches/nectarines — $1.5  to 
$5Ji  million:  pears— <$500,000;  and 
peanuts — $2.0  million. 

Economic  impacts  of  a  daminozide 
cancellation  upon  consumen  for  non- 
apple  food  crops  at  1988  usage  levels  is 
estimated  to  be  negligible.  Based  on 


1985  usage  levels,  consumer  impacts  are 
estimated  to  be  negligible  for  sweet  and 
tart  chetries,  peaches/nectarines,  pean, 
and  peanuts.  However,  grape  consumen 
may  experience  a  1  to  5  percent  price 
increase  and  a  2  to  4  percent  reduction 
in  the  mariieted  qualtity,  wUch  is  minor. 

Tomato  growen  may  suffer  income 
losses  from  reduced  crop  quality. 
Consumen  may  experience  higher 
prices  and  lower  quality  plants  based  on 
1985  and  1988  usage  data. 

tf  the  use  of  daminozide  on 
ornamentals  and  bedding  plants  were 
cancelled,  both  usera  and  consumen 
could  be  significantly  affected.  Based  on 
1985  and  1988  usage  data  (90  percent  of 
chrysanthemums  and  50  percent  of 
bedding  plants  are  treated),  usen  might 
suffer  cost  increases  from  $700,000  to 
$4.7  million.  Accordingly,  consumen 
could  expect  to  pay  hij^er  prices  for 
lower  quality  plants. 

IV.  Regulatoiy  Opttoos 

.'    The  Agency  has  concluded  that  when 
daminozide  is  used  as  currently 
registered,  the  combined  dietary  risk 
from  all  daminoode  treated  food  crops 
outweighs  the  benefits  based  on  either 
1988  or  1985  usage  levels.  Therefore,  the 
purpose  of  evaluating  regulatory  options 
is  to  determine  if  diere  are  modifications 
in  the  terms  and  conditions  of  use  that 
would  result  in  benefits  outwei^iing 
risks  for  some  or  all  uses.  The  specific 
regulatory  options  considered  and  the 
resultant  reducticm  in  exposure  and  risk 
are  discussed  in  ttiis  unit 

A.  Apples 

1.  Reducing  ^plication  Rate  and 
Increasing  Pre-Harvest  Intervals. 

Reducing  application  rates  can.  in 
general,  be  a  practical  action  for 
reducing  exposure.  The  use  rate  on 
apples  was  reduced  in  1986  as  an 
interim  exposure  reduction  measure  and 
further  reductions  would  adversely 
affect  the  efficacy  of  daminozide.  Since 
daminozide  is  a  systemic  growth 
regulator  and  is  incorporated  into  the 
flesh  of  the  frvit  EPA  believes  that 
increasing  the  pre-harvest  interval 
would  not  generate  a  significant 
reduction  in  the  level  of  daminozide  and 
UDMH  residues  present  in  the  frvit 

2.  Reducing  UDMH  Exposure  From 
Applies,  Apple  Sauce  and  Juice,  and 
Apple  Pomace  Used  in  Animal  Feed. 

With  apples  accounting  for  the 
majority  of  daminozide's  use,  any 
meaningful  dietary  exposure  reduction 
would  have  to  come  firom  lower  UDMH 
residues  in  raw  apples,  apple  products, 
and  apple  pomace  used  as  cattle  feed. 
Thirty-three  percent  of  UDMH  exposure 


comes  from  residues  found  in  fresh 
apples  (2  percent]  and  apple  products 
(31  percent).  The  Agency  estimates  that 
cancer  risks  based  on  dietary  exposure 
to  apple  products  alone  would  be 
sufficient  to  warrant  consideration  of 
regulatory  action.  Theoretical  residues 
in  milk  (42  percent)  and  meat  (9  percent) 
accoimt  for  51  percent  of  UDMH's 
estimated  dietary  exposure  used  in 
calculating  risk.  Although  no  actual 
market  basket  residues  have  been  found 
in  milk,  meat,  poultry  or  eggs,  residues 
are  possible  because  data  from  feeding 
studies  show  that  daminozide  and 
UDMH  residues  do  transfer  from  apple 
pomace  as  well  as  from  other 
daminozide  treated  foods  that  are  fed  to 
cattle  such  as  grape  pomace,  and  peanut 
byproducts. 

Two  possible  modifications  to  apple 
use  were  evaluated.  Prohibiting  use  on 
apples  used  in  processing  would 
theoretically  eliminate  UDMH  residues 
in  apple  sauce  and  juice  and  residues  in 
animal  and  cattle  feed  from  apple 
pomace  by  almost  90  percent  (assuming 
other  animal  feeds,  such  as  peanut  by- 
products, were  also  eliminated).  This 
restriction  would  lower  dietary  risk  to 
almost  10  ~*.  but  the  Agency  still- 
believes  that  the  risks  outweigh 
benefits.  limiting  use  to  certain  varieties 
could  also  further  reduce  eiqxwure.  In 
particular,  the  Agency  looked  at  limiting 
use  to  Mcintosh  and  Stayman  apples 
intended  for  the  fresh  market  Bodi 
varieties  are  widely  marketed  as  fresh 
apples  and  the  Agency  estimates  that 
growen  of  these  varieties  would  suffer 
the  biggest  economic  losses  from  the 
cancellation  of  daminozide.  The 
Mcintosh  and  Stayman  varieties 
account  for  approximately  15  percent  of 
total  apple  treatments.  A  rou^  estimate 
of  the  UDMH  dietary  contribution  from 
fresh  Mcintosh  and  Stayman  apples  is 
0.3  percent  of  the  total  apple/apple 
product  contribution  (2  percent  UDMH 
from  all  fresh  apples  X15  percent  of 
fresh  apples  that  are  Mcintosh  and 
Stayman).  The  total  risk  contribution 
from  Mcintosh  and  Stayman  fresh 
apples  is  approximately  4X10~* 
(1.35  X10~*  risk  from  all  fresh  apples  and 
apple  products  XO.3  percent  the 
percentage  of  exposure  &t>m  these  two 
varieties). 

While  such  a  reduction  in  risk  would 
appear  to  warrant  reconsideration  of  the 
risk/benefit  assessment  as  a  practical 
matter,  the  Agency  does  not  believe  it 
can  reasonably  ensure  that  use  will  be 
confined  to  these  varieties,  or  to  apples 
that  are  not  processed.  Many  usera  grow 
more  than  one  variety  and  virtually  all 
growen  hope  to  be  able  to  sell  as  much 
of  their  harvest  as  possible  in  the  fresh 
market  where  prices  are  significantly 


higher.  Rejected  apples,  often  treated, 
are  then  sold  for  processing.  Daminozide 
products  have  a  caution  included  on  the 
label  since  1986  warning  growers  not  to 
treat  apples  intended  for  processing. 
However,  the  high  number  of  positive 
samples  for  apple  sauce  and  juice  as 
seen  in  recent  surveys,  such  as  those 
conducted  by  Consumers  Union 
("Consumer  Reports",  May  1988)  show 
that  treated  apples  are  being  used  in 
processed  apple  products.  [Consumers 
Union  reported  in  the  May.  1989,  issue 
that  23  out  of  31  (71  percent)  adult  apple 
juice  samples  contained  daminozide 
residues  above  the  0.02  ppm  detection 
limit  of  the  cmalytical  method  and  an 
overall  average  residue  of  0.11  ppm.]  As 
a  note,  however,  the  hi^  number  of 
positve  samples  in  the  Consumen  Union 
report  may  be  in  part  a  result  of  the 
sampling  area,  New  York  City,  where 
Mcintosh  and  Stayman  apples  are  more 
likely  to  be  incorporated  into  processed 
apple  products.  Carryover  in  trees 
sprayed  in  previous  yean  may  also 
account  for  some  of  the  positive 
samples. 

Thus,  although  there  are  very 
restrictive  use  limitations  that  could 
theoreticaUy  result  in  significantly 
reduced  risks,  the  Agency  does  not 
believe  that  for  daminozide  use  on 
apples,  a  practical  enforceable  way  of 
ensuring  adherence  to  these  limited  use 
restrictions  can  be  achieved. 

A  Peanuts  and  Cherries 

Because  apples  account  for  such  a 
large  percentage  of  daminozide's  use, 
cancellation  of  daminozide  use  on 
peanuts  and/or  cherries  alone,  the  two 
food  commodities  with  the  highest 
exposure  contribution  after  apples  (not 
including  theoretical  residues  in  meat 
and  milk),  would  have  little  effect  on 
total  dietary  iIsIl  Risk  would  be  reduced 
from  4.1  X  10~  *  to  3.7  X  10~  *.  Benefits  are 
estimated  to  l>e  minor  for  peanuts  ($2.0 
million  in  net  income  loss  to  growen; 
<1  percent  of  total  peanut  farm  income) 
and  minor  to  negligible  for  cherries 
(sweet  cherries,  negligible;  tart  cherries, 
$2,2  million  in  net  income  loss)  based  on 
1985  data.  Based  on  1986  usage,  grower 
and  consumer  losses  are  estimated  to  be 
negligible.  Even  if  apples  were 
cancelled,  the  remaining  risk  from 
peanuts  (1.6xl0~^  and  cherries 
(2.4xl0~^  both  exceed  the  estimated 
benefits  and  cancellation  is  being 
proposed. 

C.  Grapes,  Pear,  Peaches/Nectarines, 
and  Tomatoes 

Cancellation  of  daminozide  on  any  or 
all  of  these  crops  would  not  appreciably 
affect  total  dietary  risk  or  aggregate 
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benefits  related  to  dairtnmliie  use. 
individual  dietary  risk  from  exposure  for 
these  crops  is  presented  bdow: 


Grapss- 


OMwyiM 


SJxiO-^JxlO-* 
2JX10-' 
1.1x10-' 
«xtO-« 

asxto-* 


Total  dietary  risk  from  exposure  to 
these  crops  is  approximately  lxlO~* 
(using  the  low  end  of  the  tomato  risk 
range).  These  risks  are  baaed  on  1968 
percent  of  crop  treated  and  therefore 
reflect  the  lower  end  of  the  risk  range.  If 
usage  returned  to  1985  levels,  the  risks 
from  dietary  exposure  would  increase 
but  it  would  BtiU  be  likely  that  most 
individual  crop  risks  would  be  below 

Impacts  on  growers  and  consumers  of 
sweet  and  tart  cherries,  peaches,  pears, 
nectarines,  peanuts  and  grapes  would 
be  minor  or  negligible  baaed  on  1985  or 
1968  usage.  There  may  even  be  various 
intangible  benefits  to  the  grower  from 
renewed  consumer  confidence 
supported  by  the  fact  that  dandnozide 
and  UDKtH  residues  would  no  longer  be 
present  in  ihe  marketplace.  Althoi^  the 
dietary  risk  from  exposure  to  peanuts, 
grapes,  pears,  and  peaches/nectarines  is 
small,  the  Agency  has  condaded  diat 
these  risks  outwei^  the  negligible  to 
minor  benefits  and  cancellatioa  is  being 
proposed. 

Although  an  estimated  SO  percent  of 
tomato  transplants  grown  for  home 
garden  use  are  reportedly  treated  with 
daminozide,  quantitative  eooooraic 
impacts  could  not  be  calculated  because 
of  a  lack  of  spedfic  data.  Loss  of 
daminozide  on  tomato  transplants 
would  result  in  "lower  quality"  plants 
and  hitler  prices  to  ^  consumer  with  a 
loss  of  crop  quality  and  subsequent 
income  to  the  grower  based  on  either 
1985  or  1988  usage  data.  In  balancing  the 
risks  and  benefits  of  dandnozide  uae  on 
tomatoes,  the  Agency  was  particulariy 
concerned  about  home  gardeners  whose 
source  of  fresh  tomatoes  and  tomato 
products  may  be  totally  from  treated 
I^ants.  The  20  percent  of  tomatoes 
grown  by  home  gardeners  likely 
represents  die  Ughest  percentage  of 
home  grown  versus  commercially  grown 
crop  of  the  major  food  commodities.  The 
Agency  believes  a  significant  portion  of 
the  population,  partictdarly  in  warmer 
geographic  regions  where  tomatoes  can 
be  easily  grown,  may  be  experiencing 
risks  closer  to  the  upper  end  of  the  risk 
range.  Purdier,  the  risk  range  for 
tomatoes  was  based  on  "average" 
consumption  patterns.  It  is  possible  that 


people  who  can  temato  products  are 
likely  to  eat  mote  tomato  products  than 
those  who  do  noL  The  Agency  has 
therefore  concluded  that  the  risks  of 
9X10~  Mo  9Xl(r*(1968  or  1985  usage 
estimstes)  outwei^  the  benefits  and  is 
pn^>osing  cancellatioD  ci  use  on  tomato 
transplants. 

The  Agency  recognizes  that  in  some 
instances  where  si^iificant  benefits 
have  been  demonstrated  or  assumed,  it 
has  consideitNl  risks  of  the  magnittule 
estimated  for  these  ndnor  uses 
sufficiently  ne^igible  to  forego 
regulatory  action  (see.  e.g..  "Delaney 
Paradox ',  53  FR  41104.  October  19, 
1988).  Howeva.  the  Agency's  current 
assessment  of  the  benefits  related  to 
these  minor  uses  indicates  that  they  are 
so  insignificant  as  to  be  trivial 
Accordingly,  given  some  level  of  risk 
and  afanoct  no  benefit,  die  risk/benefit 
balance  shifts  in  favor  of  cancellation, 
llie  Agency  acknowledges  that  more 
data  on  the  economic  impacts  of 
daminozide  use  on  tomatoes  are  needed 
and  is  requesting  information  during  the 
public  comment  period. 

D.  OmamentaJs  and  Bedding  Plants 

With  regard  to  the  use  of  daminozide 
on  omamoitals  and  bedding  plants,  die 
Agency  estimated  tke  neatest 
indivMual  lifetime  oanoer  risks  posed  by 
non-dietary  expoeure  to  UDMH  from  use 
on  greenhonae  omewentals  to  be 
1X10~*.  In  addition.  Ab  Afency  believes 
that  annual  grower  and  nnnsnmer  losies 
(as  hi^  as  $4.7  BuUiao  hi  an  indastry 
wldi  an  amraal  wholesale  valae  attnJS 
to  $104.5  mfllioB)  wouM  be  substantial  if 
the  greenhouae  uses  of  daminocide  on 
ornamentals  wen  cancelled.  Therefore, 
dw  Agency  believes  that  the  benefits  of 
continued  use  outweigh  the  cardnogenic 
risks  for  non.'dietary  use  of  damtnozide 
on  ornamentals  and  bedding  plants  and 
is  pnqmsiBg  to  continae  die  registration 
of  thraeuses. 

B.  Concluaiona  and  Proposed  Regulatory 
Actions 

The  Agency  has  concluded  that  all 
food  uses  of  daminozide  ajiould  be 
cancelled  because  the  resultant  risk 
from  dietary  exposure  to  daminozide 
and/or  its  metaboUte.  UDMH.  outweigh 
the  benefits  of  continued  use  of  each 
food  commodity. 

Q>A  has  also  determined  that  the 
benefits  outweigh  the  risks  for  the  non- 
food uses  of  daminozide  and  diet  aU 
registrations  for  use  on  ornamentals  and 
other  uses  on  non-food  bedding  plants 
should  be  retained  widiont 
modifications  in  the  label. 

In  a  related  action,  the  Agency  will 
alao  propose  in  die  near  httore  to  revoke 
the  daminozide  tolerances  for  all  raw 


agricahnral  oommoditiea  as  well »» the 
daminozide  food  and  feed  additive 
regulations  for  prooessed  oommodities. 

F.  Existing  Stocks 

Pursuant  to  FffRA  section  e(aMl).  "die 
A«4fnw»i«triiir»p  may  permit  the  continued 
sale  and  uae  of  existing  stodks  of  a 
pesticide  whose  registration  is  cancelled 
[pursuant  to  section  8  erf  FIFRA]  to  such 
extent,  under  sudi  conditions,  and  for 
such  uses  as  he  may  qiecify,  if  he 
determines  that  sudi  sale  or  use  is  not 
inconsistent  with  the  purposes  of 
[FIFRA]  and  will  not  have  unreasonable 
adverse  effects  on  the  enviranmrat"  For 
purposes  of  this  action,  EPA  defines  die 
term  "existing  stocks"  as  any  quantity  of 
daminozide  products  subject  to  diis 
Notice  that 

(1)  is  die  United  States, 

(2)  was  formulated,  packaged,  and 
labelled  for  use  on  the  date  of 
publication  in  the  Federal  Register  of 
this  Notice,  and 

(3)  is  being  held  for  shipment  or 
release  or  was  shipped  and  released 
into  commerce  prior  to  the  dale  on 
which  the  registration  of  the  product  is 
cancelled  pursuant  to  this  Notice. 

The  Agmcy  has  detemdned  that  no 
further  shipment  (fistribution.  sale  or 
use  of  existing  stocks  of  daminozide 
products  labffied  Im  cancelled  uses  wiU 
be  permitted  after  die  effective  date  of 
cancellation.  In  addition  to  daminozide 
products  in  channels  of  trade,  (his 
existing  stodcs  proUbition  is  applicable 
to  daminozide  products  in  the  huids  of 
end  users.  The  Agency  made  this 
determination  based  on  several  factors. 
First  daminozide  is  a  s]rstemic  pesticide 
that  remains  in  plants  for  a  oomiderable 
time  after  application  and  may  result  in 
residues  in  subsequent  harvests.  In 
addition,  much  of  daminozide  uae  is  on 
crops  for  jwocessed  foods  that  can 
remain  hi  the  market  ^st«B  for  long 
periods  of  time.  In  both  of  these 
instances,  allowing  use  of  existiog 
stocks  would  effectively  extend 
potential  exposure  weU  beyond  the  final 
use  season— an  option  that  the  Agency 
believes  will  result  in  iiaroaaoiuibla 
adverse  effects  on  human  heahh 
Finally,  because  of  the  extensive 
regulatory  history  leading  to  the 
cancellation  of  daminozide,  users  will 
have  ample  time  to  prepare  themselves 
for  this  eventuality  by  e)q>loring 
alternative  options,  including 
discontinnance  of  daminozide  use. 

Accordingly,  after  May  24. 1988,  no 
person  wlio  is  a  registrant  or  prodncer  of 
a  product  subject  to  this  Notice  may 
release  for  shipment  existing  stocks  ci 
any  product  whose  registration  is 
cancelled  or  denied  by  this  action  or  no 


persons  may  distribute,  sell,  offer  for 
sale,  hold  for  sale,  ship,  deliver  for 
shipment  or  receive  and  (having  so 
received)  deliver  or  offer  to  deliver 
existing  stocks  of  products  whose 
registration  is  cancelled  by  this  action. 
EPA  has  found  this  disposition  of 
existing  stocks  to  be  consistent  with  the 
purposes  of  FIFRA. 

V.  Procedural  Matters 

As  required  by  FIFRA  sections  6(b) 
and  25(d),  and  40  CFR  154.31(b),  EPA 
has  transmitted  copies  of  a  draft  Notice 
of  Intent  to  Cancel  consistent  with  this 
Notice,  together  with  support 
documents,  to  the  Secretary  of 
Agriculture  and  the  Scientific  Advisory 
Panel  for  comment.  EPA  will  publish 
any  comments  received  from  the 
Secretary  or  the  Panel,  and  EPA's 
responses,  in  the  Notice  of  Final 
Determination. 
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(18)  U.S.  Environmental  Protection  Agency 
(USEPA).  (1984)  49  FR  29186,  "Notice  of 
Special  Review  of  Daminozide  Product",  July 
18, 1984. 

(19)  USEPA.  (1985)  Benefits  Analysis  of 
Daminozide,  Economics  Analysis  Branch, 
Benefits  and  Use  Division.  Office  of  Pesticide 
Programs. 

(20)  USEPA.  (1986)  51  FR  12889,  "Pesticide 
Tolerance  for  Daminozide". 

(21)  USEPA.  (1987)  52  FR  28256,  "Pesticide 
Tolerance  for  Daminozide",  July  29, 1987. 

(22)  USEPA.  (1988)  53  FR  41104.  "The 
Delaney  Paradox",  October  19, 1988. 

(23)  USEPA.  (1988)  EPA  Memorandum  from 
Greear,  W.  to  Boodee,  M.  regarding  the 


UDMH  2-year  mouse  oncogenicity  study  at 
high  doses  (0. 40  and  80  ppm). 

(24)  USEPA.  (1989)  54  FR  6392.  "Pesticide 
Tolerance  for  Daminozide",  February  10. 
1989. 

(25)  White  et  al.  (1983)  Interim  Report  «1: 
The  Construction  of  a  Raw  Agricultural 
Commodity  Consumption  Data  Base. 
Research  Triangle  Institute.  Research 
Triangle  Park.  NC. 

Vn.  Public  Conunent  Opportunity 

The  Agency  is  providing  a  90-day 
period  for  the  public  to  comment  on  this 
Notice  and  on  the  Daminozide  Technical 
Support  Dociunent.  Comments  must  be 
submitted  by  August  22, 1989.  All 
comments  and  information  should  be 
submitted  in  triplicate  to  the  address 
given  in  this  Notice  under  ADDRESS. 
The  comments  and  information  should 
bear  the  identifying  notation  OPP- 
30000/40A. 

All  comments,  infonnation,  and 
analyses  which  come  to  the  attention  of 
EPA  may  serve  as  a  basis  for  final 
determination  of  regulatory  action 
during  the  Special  Review. 

Vm.  Public  Docket 

The  Agency  has  established  a  public 
docket  (OPP-30000/40A)  for  the 
daminozide  Special  Review.  This  public 
docket  will  include  (1)  this  Notice;  (2) 
the  Technical  Support  Document:  (3)  any 
other  notices  pertinent  to  the 
daminozide  Special  Review:  (4)  non-CBI 
documents  and  copies  of  written 
comments  or  other  materials  submitted 
to  the  Agency  in  response  to  this  Notice, 
and  any  other  documents  regarding 
daminozide  submitted  at  any  time 
during  the  Special  Review  process  by 
any  person  outside  the  government;  (5)  a 
transcript  of  all  public  meetings  held  by 
the  Agency  for  the  purpose  of  gathering 
information  on  daminozide;  (6) 
memoranda  describing  each  meeting  on 
daminozide  held  during  the  Special  - 
Review  process  between  Agency 
personnel  and  any  person  outside 
government;  and  (7)  a  current  index  of 
materials  in  the  public  docket. 

Dated:  May  12. 1989. 
John  A.  Moore, 

Acting  Deputy  Administrator. 

(FR  Doc.  89-12560  Filed  5-23-89:  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  raguiatory  documents  having 
general  applicat)iiity  and  legal  effect,  most 
of  «vtiict)  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
putHished  under  50  titles  pursuant  to  44 
use.   1510. 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

SCFRPartSM 

niN  3206-AD49 

Fcdsral  EmployMS  HmWi  Benefits; 
Medicare  Eligible  Indlviduais 

agency:  U.S.  Office  of  Personnel 

Management. 

action:  Hnal  rule. 

SUMRMRV:  The  Office  of  Personnel 
Management  is  isstiing  regulations  to 
implement  the  Medicare  Catastrophic 
Coverage  Act  of  1968.  Hie  regulations 
define  Medicare  eBgible  individuals  who 
are  entitled  to  a  reduced  health 
insurance  premium  under  the  law. 
EFFECTIVE  DATE:  June  26, 1989. 
FON  FURTHER  MFORMATION  CONTACT: 
Margaret  C  Randall  (202]  632-4634. 

SUFPLEMBfTARV  INFORMATIOie  The 

Medicare  Catastrophic  Coverage  Act  of 
1988,  Pub.  L 100-360,  was  enacted  on 
July  1, 1988.  It  expands  benefits  under 
Medicare  Parts  A  and  B  effective 
January  1, 1989  and  January  1, 1990, 
respectively.  Some  of  the  additional 
coverage  provided  under  the  Dew  law 
duplicates  coverage  i«rT)vided  under  the 
Federal  Employees  Health  Benefits 
Program  (FEHBP).  In  order  to  avoid 
having  Federal  annuitants  pay 
premiums  for  overlapping  coverage. 
Section  422  of  the  law  provides  for  a 
reduction  in  FEHBP  premium  rates  for 
Medicare  eligible  Federal  annuitants. 
The  amount  of  the  reduced  premium  and 
the  manner  in  which  it  is  ackninistered 
will  be  determined  by  the  Office  of 
Personnel  Management 

On  October  14, 1988,  OPM  published 
an  interim  regulation  in  the  Federal 
Register  (53  FR  40203)  to  define  those 
individuals  who  will  be  eligible  for  the 
reduced  premiums.  OPM  received  one 
written  response  to  the  interim 


regulation  from  an  association  of 
Government  en^iloyees.  They  suggested 
that  OPM  publish  ttie  procedures  used 
to  determine  the  rate  redaction  in  order 
to  ensure  that  the  process  is  proper  and 
timely.  The  law  requires  that  Oi^ 
consult  with  the  FEHBP  carriers  in 
determining  the  premium  rate  reduction. 
Otherwise,  it  does  not  address  the 
methodology.  In  determining  the  1989 
rate  reducticHi  amount,  OPM  consulted 
with  all  the  carriers  and  intends  to 
continue  in  that  vein  each  year.  OW4 
does  not  believe  that  publishing  the 
process  would  in  any  way  add  to  its 
appropriateness  or  timeliness  and  would 
reduce  our  ability  to  respond  quickly  to 
changes  in  the  FE?ffi  and  Medicare 
Programs. 

The  association  also  asked  questions 
about  the  effective  dates  of  the  rate 
reductions  and  when  the  rate  reduction 
amount  would  be  published.  Because 
the  Act  clearly  states  that  the  reduced 
rates  shall  apply  as  of  the  effective 
dates  of  the  respective  amendments  to 
the  Act,  OPM  sees  no  need  to  restate 
those  effective  dates  in  the  regulations. 
The  rate  redactions  are  effective  on  the 
dates  stated  in  the  law  regardless  of 
when  OI^  publishes  the  amount  of  the 
reduction.  (iPM  intends  to  publish  the 
amount  of  each  year's  reduction  in  the 
Federal  Regpstw  in  advance  of  the  FEHB 
Program  open  season.  The  1980  rate 
reduction  was  published  on  October  26, 
1988  (53  FR  43308). 

The  association  questioned  the  use  of 
language  to  define  Medicare  eligible 
individual  in  the  regulation  that  is 
different  from  the  language  used  in  the 
Act.  The  regulation  uses  language  which 
OPM  believes  is  more  commonly 
understood  than  the  language  in  the  law 
(for  example,  Medicare  Part  A  instead  of 
title  XVni  of  the  Social  Security  Act). 
The  terms  "annuitant"  and  "former 
spouse"  are  undefined  in  the  Act.  .As 
part  of  its  normal  function  of 
clarification,  the  regulation  refers  to 
existing  definitions  of  "annuitant"  and 
"former  spouse"  estabHshed  in  Chapter 
89  of  Title  5,  United  States  Code.  The 
language  used  in  the  regulation  is 
largely  for  administrative  ease  and  in  no 
way  reduces  the  coverage  of  the  Act. 

E.0. 12291,  Federal  Regulation 

1  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291.  Federal  Regulation. 


Regulatory  Flexibitity  Act 

1  certify  that  these  regualtions  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  primarily  affect  Federal 
employees,  annuitants,  and  former 
spouses. 

List  of  Subjects  in  5  CFR  Part  8M 

Administrative  practice  and 
procedures.  Government  employees. 
Health  insurance. 

U.S.  Office  of  Personnel  Management. 
CoBStanc*  Homer, 

Director.  ■> 

PART  890-{  AMENDED] 

Accordingly.  OI^  is  adopting  its 
interim  rule  amending  5  CFR  Part  890 
published  in  the  Federal  Register  (53  FR 
40203,  October  14, 1988)  as  a  final  rule 
without  change. 

[FR  Doc  8e-12519  Filed  5-24-89:  8:45  axr.) 
BOIMB  COOK  <32S-01-« 


DEPARTMENT  OF  AGRICULTURE 
Agricutturai  Martceting  Service 
7  CFR  Part  980 
[FV-89-0081 

Irish  Potatoes  Imported  Into  ttie 
United  States;  Final  Rule  Clarifying 
Exemption  for  Certified  Seed 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTKHC  Final  rule. 


If:  This  final  rule  clarifies  the 
exemption  for  certified  seed  potatoes  in 
the  potato  import  regulation.  This  action 
clarifies  that  such  potatoes  are  exempt 
from  the  size,  quality,  and  inspection 
requirements  of  the  import  regulatioit 
when  used  for  the  purpose  intended  and 
are  not  sold  in  fresh  market  channels. 
EFFECTIVE  DATE:  Final  rule  effective 
May  30, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-S.  Washington, 
DC  20090-6456,  telephone  (3)2)  447- 
2020. 

SliPPt-EMENTARY  INFORMATION:  This  rule 
amends  7  CFR  Part  980  regulating  bish 
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potatoes  imported  into  the  United 
States.  The  potato  import  regulation  is 
authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  import  regulations  issued 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

There  are  approximately  20  potato 
importers  subject  to  the  requirements  of 
the  potato  import  regulation.  The  Small 
Business  Administration  (13  CFR  121.2) 
has  defined  small  agricultural  producers 
as  those  having  annual  gross  revenue 
for  the  last  three  years  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  importers  of  potatoes 
may  be  classified  as  small  entities. 

Section  8e  of  the  Act  requires  that 
when  certain  domestically  produced 
commodities,  including  Irish  potatoes, 
are  regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  or  maturity  requirements. 
Section  8e  also  provides  that  whenever 
two  or  more  marketing  orders  regidating 
a  commodity  produced  in  different  areas 
of  the  United  States  are  concurrently  in 
effect,  the  Secretary  shall  determine 
which  of  the  areas  produces  the 
commodity  in  most  direct  competition 
with  the  imported  commodity.  Imports 
then  must  meet  the  quality  standards  set 
for  that  particular  area. 

In  the  case  of  potatoes,  the  current 
import  regulation  (9  980.1,  37  FR  8059. 
April  25, 1972]  specifies  that  import 
requirements  for  long  types  be  based  on 
those  in  effect  for  potatoes  grown  in 
certain  designated  counties  in  Idaho, 
and  Malheur  County,  Oregon  (7  CFR 
Part  945}  during  each  month  of  the  year. 
The  import  requirements  for  round  white 
types  are  based  on  those  in  effect  for 


potatoes  grown  in  the  Southeastern 
States  from  June  5  to  July  31  (7  CFR  Part 
953).  and  on  those  in  effect  for  potatoiss 
grown  in  Colorado  Area  3  for  the 
remainder  of  the  year  (7  CFR  Part  948). 
The  import  requirements  for  round  red 
types  are  based  on  those  in  effect  for 
potatoes  grown  in  Washington  during 
the  months  of  July  and  August  (7  CFR 
Part  946).  and  on  those  in  effect  for 
potatoes  grown  in  Colorado  Area  2  for 
the  remainder  of  the  year  (7  CFR  Part 
948). 

The  handling  requirements 
established  under  the  marketing  orders 
are  intended  to  provide  that  potatoes 
shipped  to  the  fresh  market  meet 
standards  of  acceptable  size  and  quahty 
for  that  market.  Exemptions  are 
provided  for  potatoes  used  in  certain 
other  outlets  to  recognize  that  there  are 
situations  in  which  it  is  unnecessary  or 
unreasonable  to  require  potatoes  to 
meet  fresh  market  requirements.  To  the 
extent  practicable,  comparable 
exemptions  are  provided  in  the  import 
regulation. 

Under  each  marketing  order 
regulation,  an  exemption  is  provided  for 
potatoes  used  as  seed  because  the 
requirements  for  this  outlet  differ 
markedly  from  those  for  the  fresh 
market.  Seed  potatoes  are  grown  and 
handled  under  special  conditions  to 
ensure  that  they  possess  the  necessary 
attributes  for  seed,  such  as  being  free 
bom  disease.  Each  major  potato 
producing  State  operates  a  seed 
certification  program  under  which 
requirements  for  seed  potatoes  are 
established.  If  these  requirements  are 
met,  seed  potatoes  are  certified  and 
identified  as  such  by  the  State's 
certifying  agency.  Marketing  order 
exemptions  for  seed  potatoes  specify 
that  in  order  to  qualify  for  the 
exemption,  potatoes  must  be  officially 
certified  as  seed.  Further,  the  potatoes 
must  actually  be  used  as  seed. 

The  import  regulation  also  exempts 
potatoes  that  are  ofHcially  certified  as 
seed.  However,  it  does  not  specify  that 
these  potatoes  must  be  utilized  as  seed 
to  qualify  for  the  exemption.  To  clarify 
this  provision,  the  import  regulation  is 
being  revised  to  expressly  state  that  the 
exemption  for  certified  seed  potatoes 
applies  only  to  potatoes  which  meet  the 
requirements  for  such  potatoes  and  are 
used  for  such  purpose.  This  revision 
makes  the  import  regulation's  exemption 
provision  comparable  to  domestic 
regulations. 

In  addition,  all  potatoes  imported  into 
the  United  States  are  currently  grown  in 
Canada,  which  operates  a  seed 
certification  program  similar  to  those 
existing  in  the  United  States.  The 
current  import  regulation  incorrectly 


identifies  the  official  Canadian  seed 
certifying  agency.  Accordingly,  a 
revision  is  being  made  in  the  regulation 
to  correctly  identify  that  agency  as  the 
Plant  Health  Directorate,  Food 
Production  and  Inspection  Branch, 
Agriculture  Canada. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Notice  of  this  action  was  given  in  the 
February  24, 1989,  Federal  Register  (54 
FR  7936)  providing  interested  persons 
imtil  March  27, 1989,  to  file  written 
comments. 

One  comment  was  submitted  by  Dr. 
Richard  T.  Zink  on  behalf  of  the 
Minnesota  Certified  Seed  Potato 
Growers  Association.  Dr.  Zink 
expressed  opposition  to  this  action, 
stating  that  seed  potatoes  should 
continue  to  be  subject  to  the  import 
regulation.  He  indicated  that  lifting  the 
grade,  size,  and  inspection  requirements 
for  seed  potato  imports  would  be 
detrimental  to  the  domestic  potato 
industry,  because  it  would  result  in  a 
serious  disease  threat.  Further,  potatoes 
imported  as.seed  are  not  necessarily 
used  for  that  purpose  and,  in  fact,  are 
often  sold  in  fresh  market  channels. 

Imports  of  seed  potatoes  are  currently 
exempt  from  the  fresh  market  standards 
imposed  by  the  import  regulation  in 
question,  and  the  notice  did  not  propose 
eliminating  the  current  exemption. 
While  seed  potatoes  would  continue  to 
be  exempt  from  the  grade,  size,  and 
maturity  requirements  of  the  import 
regulation,  they  would  still  be  required 
to  be  inspected  and  certified  by 
Agriculture  Canada.  As  in  this  country, 
the  seed  certification  program  in 
Canada  has  as  its  main  objective 
assuring  that  seed  potatoes  are  free 
fix)m  disease.  The  clarification  in  the 
import  regulation  exemption  for  seed 
potatoes  contained  in  this  final  rule 
would  have  no  effect  on  Canada's 
certification  requirements,  and  therefore 
should  not  subject  domestic  growers  to 
any  additional  disease  risks. 
Accordingly,  this  aspect  of  the  comment 
is  denied. 

Dr.  Zink's  comment  with  respect  to 
potatoes  imported  as  seed  being  sold  on 
the  fresh  market  lends  support  to  this 
action.  As  previously  indicated,  the 
exemption  provision  of  the  import 
regulation  does  not  expressly  state  that 
imported  seed  potatoes  must  be  used  for 
that  purpose.  Adding  such  a  statement 
would  clarify  the  intent  of  the 
exemption,  and  should  prevent  seed 
potatoes  being  sold  on  the  fresh  market. 
Since  the  exempt  seed  potatoes  would 


be  required  to  be  tagged,  they  would  be 
readily  identifiable  in  wholesale 
markets.  Therefore,  it  is  believed  that 
this  action  would  adequately  assist  in 
assuring  that  exempt  potatoes  are  not 
sold  in  the  commercial  fresh  market 
channels  contrary  to  the  intent  of  the 
potato  import  regulation. 

After  consideration  of  all  relevant 
information,  including  the  proposal  set 
forth  in  the  notice  and  the  comment  filed 
with  respect  thereto,  it  is  found  that  the 
rule  as  hereinafter  set  forth  will  tend  to 
effectuate  the  declared  poUcy  of  %e  Act. 

it  is  hereby  former  found  that  good 
cause  exists  tor  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  pablicatioa  in  the  Fedeial  Register 
(5  U.S.C.  553)  in  that  (1)  This  action 
clarifies  an  existing  exemption  and  does 
not  impose  additional  regidatory 
requirements  on  potato  imports;  and  (2) 
importation  of  1988-89  season  potatoes 
is  continuing  and  this  revision  should  be 
made  as  soon  as  possible  to  clarify  the 
intent  of  the  exemption. 

List  of  Subjects  in  7  CFR  Part  960 

Marketing  agreements  and  orders^ 
Imports,  Potatoes. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  980  is  amended  as 
follows: 

PART  980— VEGETABLES;  IIIPORT 
REGULATIONS;  POTATOES 

1.  The  authority  citation  for  7  CFR 
Part  980  eontinuec  to  read  aa  fellows: 

Autliority:  Sees.  1-18, 48  SUt  31,  as 
amended:  7  VJSS:.  601-074. 

2.  Section  980.1  is  aaiended  by 
revising  paragraph  (e)  tc  read  as 
follows: 

Note:  This  section  will  appear  in  the  Code 
of  Federal  Regulations. 

§  9M.1    Import  regulations;  Irish  potatoes. 


(e)  Certified  seed.  Certified  seed 
potatoes  shall  include  only  those 
potatoes  which  are  officially  certified 
and  tagged  as  seed  potatoes  by  the  I^ant 
Health  Directorate,  Food  Production  and 
Inspection  Branch,  Agriculture  Canada, 
and  which  are  subsequently  used  as 
seed. 
•        •        *        *        • 

Dated:  May  19. 19B9. 
Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 

Division. 

[FR  Doc.  89-12491  FUed  5-24-89;  8:45  am] 
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7CFR  Part  998 

IDocket  No.  FV-e»-041] 

Marketing  Agreement  146  Regulating 
the  Quality  of  Domestically  Produced 
Peanuts;  Expenses,  Assessment  Rate, 
and  Indemnification  Reserve  for  the 
Peanut  Admlnistr«th>»  Commltt— 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

summary:  This  final  rule  authorizes 
expenditures  for  administration  and 
indemnification,  establishes  an 
assessment  rate,  and  authorizes  the 
continuation  of  an  indemnification 
reserve  under  Marketing  A9*eement  148 
for  the  1989-60  crop  year.  Funds  to 
administer  diis  program  are  derived 
from  assessments  on  handlers. 
EFFECnvE  dates:  July  1. 1969  through 
June  30. 1990  (§996.402). 
FOR  RJfVTNER  NfPONaMTION  OOMTACR 

Patrick  Packnett,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  US^A.  P.O. 
Box  96456,  Room  2530-S,  Washington. 
DC  20090-8456,  telephone  202-475-3862. 
SUPPLEMENTARY  MFOfWtATNMC 

This  final  rule  is  issued  under 
Marketing  Agreement  146  (7  CFR  Part 
998)  regulating  the  quality  of 
domesteally  produced  peanuts.  This 
agreement  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674), 
hereinafter  referred  to  as  the  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major  rule 
under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  FlexibiUty  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Mariceting  Service  (AMS)  has 
considered  the  economic  impact  of  this 
fmal  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subjects  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  or  disproportionately  biu-dened. 

There  are  approximately  68  handlers 
of  peanuts  covered  under  the  peanut 
marketing  agreement,  and 
approximately  46.950  producers  in  the  16 
states  covered  under  die  agreement 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  tlu«e  years  of  less  than  $100,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  annual  receipts 
are  less  than  $3,500.00a  Some  of  the 


handlers  covered  under  the  agreemeot 
are  small  entities,  and  a  majority  of 
producers  may  be  classified  as  small 
entities. 

Under  the  mariceting  agreement  the 
assessment  rate  for  a  particular  crop 
year  applies  to  all  assessable  tonnage 
handled  from  the  beginning  of  such  year 
(i.e.,  July  1).  An  annual  budget  of 
expenses  is  prepard  by  the  Peanut 
Administrative  Committee  (Commitl»e) 
and  submitted  to  the  Department  of 
Agriculture  for  approvaL  The  members 
of  the  Committee  are  handlers  and 
producers  of  peanuts.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  for  goods,  services  and 
personnel  for  program  operations  and 
are  thus  in  a  position  to  formulate 
appropriate  budgets.  The  budgets  are 
formulated  and  discu&sed  at  industry- 
wide public  meetings.  Thus,  ail  directly 
affected  persons  have  an  opportunity  to 
participate  and  provide  input.  The 
handlers  of  peaiuits  who  will  be  directly 
affected  have  signed  the  marketing 
agreement  authorizing  approval  of 
expenses  that  may  be  incurred  and  the 
imposition  of  assessments. 

The  assessment  rate  reconunended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
receipts  and  acquisitions  of  farmers' 
stock  peanuts.  It  automatically  applies 
to  all  assessable  peanuts  received  by 
handlers  from  July  1, 1988.  Because  that 
rate  is  applied  to  actual  receipts  and 
acquisitions,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  Committee's  expected 
expenses.  The  recommended  budget 
rate  of  assessment  and  the  continuabon 
of  an  indemnification  reserve  were 
acted  upon  by  the  Committee  on  March 
28-29, 1989.  and  expenses  are  incurred 
on  a  continuous  basis.  Therefore,  this 
budget  and  assessment  rate  approval 
must  be  expedited  so  that  the 
Committee  will  have  funds  to  pay  its 
expenses  starting  on  July  1. 1989. 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  April  2a  1989  (54 
FR  18297).  The  comment  period  endeii 
May  9, 1989.  No  comments  were 
received. 

The  Committee  unanimously 
recommended  a  1989-90  budget  of 
administrative  expenses  of  $350,000  or 
$34,000  more  than  budgeted  last  year. 
Budget  items  for  1989-90  which  have 
increased  compared  to  those  from  198ft- 
89  (in  parentheses)  are:  Executive 
salaries.  $119,521  ($114,374):  field 
representative  salaries,  $225,500 
($218,000);  clerical  salaries.  $136,000 
($120,000);  employee  benefiU,  $89,000 
($77,000):  and  office  rent  and  parking. 
$45,700  ($43,000).  All  other  items  are 
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budgeted  at  about  last  year's  amounts 
except  for  staff  travel  expenses  which 
have  been  decreased  from  $11,000  to 
$5,000.  The  administrative  budget 
includes  a  reserve  for  contingencies 
amounting  to  $5,279. 

The  recommended  administrative 
assessment  rate  for  the  1989-90  crop 
year  is  $0.50  per  ton  of  assessable 
peanuts.  Last  year  the  assessment  rate 
was  $2.48  per  ton  ($0.48  for 
administrative  expenses  and  $2.00  for 
indemniBcation  expenses).  The  198^-90 
assessable  tonnage  was  estimated  at  1.7 
million  tons,  the  same  as  last  year. 
Apphcation  of  the  assessment  rate  to 
this  estimate  will  result  in  $850,000  for 
administrative  expenses. 

Approximately  $8.4  million  will  be 
carried  forward  into  the  1989-90  crop 
year  as  a  reserve  under  the  agreement  to 
meet  1980-90  indemnification  expenses. 
This  reserve  is  deemed  adequate  to 
cover  indemniflcation  expenses  for  the 
1989-90  crop  year.  Therefore,  the 
Committee  did  not  recommend  an 
assessment  to  make  monetary  additions 
to  the  indemnification  reserve.  The 
reserve  is  well  within  the  limits 
authorized  by  the  agreement.  Funding 
for  the  indemnification  account  will  also 
be  generated  from  interest  on  time 
deposits. 

While  this  action  may  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers  signatory  to  the 
agreement.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  tliese  costs  will  be 
significantly  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  agreement. 
Therefore,  the  Administrator  of  the  AMS 
has  determined  that  this  action  will  not 
have  a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  the  information 
and  recommendations  submitted  by  the 
Committee,  it  is  found  that  this  final  rule 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  final  rule  should  be  expedited 
because  the  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses, 
which  are  incurred  on  a  continuous 
basis.  Therefore,  it  is  also  found  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553). 

List  of  SubjecU  in  7  CFR  Part  998 

Marketing  agreement.  Peanuts. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  998  is  amended  as 
follows: 


PART  998— MARKETING  AQREEMENT 
REQULATINQ  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS 

1.  The  authority  citation  for  7  CFR 
Part  998  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat  31.  as 
amended:  7  U.S.C.  601-674. 

2.  New  S  998.402  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

S  9S8.402    ExpenMs,  Mseasmsnt  rat*,  and 
Indwnnlflcation  I 


(a)  Administrative  expenses.  The 
budget  of  expenses  for  the  Peanut 
Administrative  Committee  for  the  crop 
year  beginning  July  1. 1989,  shall  be  in 
the  amount  of  $850,000.  such  amount 
being  reasonable  and  likely  to  be 
incurred  for  the  maintenance  and 
functioning  of  the  Committee  and  for 
such  purposes  as  the  Secretary  may. 
pursuant  to  the  provisions  of  the 
marketing  agreement,  determine  to  be 
appropriate. 

(b)  Indemnification  expenses. 
Expenses  of  the  Committee  for 
indemnification  payments,  pursuant  to 
the  terms  and  con(htions  of 
indemnification  applicable  to  the  1989 
crop,  effective  July  1, 1989,  are  not 
expected  to  exceed  die  balance  of  the 
indemnification  reserve  (approximately 
$8.4  million),  such  amount  being 
reasonable  and  likely  to  be  incurred. 

(c)  Rate  of  assessment.  Each  handler 
shall  pay  to  the  Committee,  in 
accordance  with  S  998.48  of  the 
marketing  agreement  an  assessment  at 
the  rate  of  ^.50  per  net  ton  of  farmers' 
stock  peanuts  received  or  acquired  other 
than  horn  those  described  in  {  998.31  (c) 
and  (d).  All  funds  generated  from  this 
assessment  shall  be  for  administrative 
expenses. 

(d)  Indemnification  reserve.  Monetary 
additions  to  the  indemnification  reserve, 
established  in  the  1965  crop  year 
pursuant  to  {  998.48  of  the  agreement, 
shall  continue.  That  portion  of  the  total 
assessment  funds  accrued  from  previous 
crop  years  and  not  expended  in 
providing  indemnification  on  the  1989 
crop  peanuts  shall  be  kept  in  such 
reserve  and  shall  be  available  to  pay 
indemnification  expenses  on  subsequent 
crops. 

Dated:  May  19. 1988. 

WilUam  I.  Doyle. 

Associate  Deputy  Director.  Fruit  and 
Vegetable  Division. 

[FR  Doc.  8»-12492  Filed  S-24-89:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  61 

RIN  31S0-ABS9 

Disposal  of  Radioactive  Wastes 

AOENCV:  Nuclear  Regulatory 
Commission. 

ACnoic  Final  rule. 

SUMMAMV:  The  NRC  is  amending  its 
regulations  to  require  disposal  of 
greater-than-CIass-C  (GTCC)  low-level 
radioactive  wastes  in  a  deep  geologic 
repository  unless  disposal  elsewhere 
has  been  approved  by  the  Commission. 
The  amendments  are  necessary  to 
ensure  that  GTCC  wastes  are  disposed 
of  in  a  manner  that  would  protect  the 
public  health  and  safety  and  therefore 
obviate  the  need  for  altering  existing 
classifications  of  radioactive  wastes  as 
high-level  or  low-level. 

EFFCcnvE  DATE  The  rule  will  become 
effective  on  Jtme  28. 1989. 

PON  FURTHER  INFORMATION  CONTACT 
W.  Clark  Prichard,  Division  of 
Engineering.  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  telephone  (301)  492-3884. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  18, 1988.  the  Nuclear 
Regulatory  Commission  pubUshed  in  the 
Federal  Register  (53  FR  17709]  proposed 
amendments  to  Part  61  to  require 
geologic  repository  disposal  of  greater- 
than-Class-C  (GTCC)  low  level 
radioactive  waste  (LLW)  unless  an        ~ 
alternative  means  of  disposal  was 
approved  by  the  Commission.  The 
proposed  amendments  requiring 
geologic  repository  disposal,  or  an 
approved  alternative,  were  aimed  at 
insuring  that  GTCC  waste  would  be 
disposed  of  in  a  manner  consistent  with 
the  protection  of  public  health  and 
safety.  This  action  was  taken  in  lieu  of  a 
revision  of  the  definition  of  high  level 
radioactive  waste  (HLW).  In  proposing 
the  amendments,  the  Commission 
outlined  its  rationale  for  not  proceeding 
with  a  revision  of  the  definition  of  HLW 
along  the  lines  proposed  in  the  advance 
notice  of  proposed  rulemaking  (ANPRM) 
published  in  February  27, 1987  (51  FR 
5992). 

It  is  the  Commission's  view  that 
intermediate  disposal  facilities  may 
never  be  available.  In  this  event,  a 
repository  would  be  the  only  type  of 
facility  generally  capable  of  providing 
safe  disposal  for  GTCC  wastes.  At  the 


same  time,  the  Commission  wishes  to 
avoid  foreclosing  possible  use  of 
intermediate  disposal  facilities  by  the 
Department  of  Energy  (DOE).  If  DOE 
chooses  to  develop  one  or  more 
intermediate  disposal  facilities,  the 
Commission  anticipates  that  the 
acceptability  of  the  faciUties  would  be 
evaluated  in  the  light  of  the  particular 
circumstances,  considering  for  example 
the  existing  performance  objectives  of 
10  CFR  Part  61  and  any  generally 
appUcable  environmental  radiation 
protection  standards  that  might  have 
been  established  by  the  U.S. 
Environmental  Protection  Agency. 
Technical  criteria  to  implement  the 
performance  objectives  and 
environmental  standards  would  be 
developed  by  the  Commission  after  DOE 
had  selected  a  specific  disposal 
technology  and  decided  to  pursue 
development  of  an  intermediate  facility. 

The  Commission  considers  that  the 
Part  61  amendments  would  obviate  any 
need  to  reclassify  certain  GTCC  wastes 
as  HLW.  Many  comments  on  the 
ANPRM  advocated  classification  of  all 
GTCC  wastes  as  HLW  in  order  to 
ensure  availabihty  of  a  safe  disposal 
"home"  for  those  wastes.  These 
amendments  achieve  the  same  purpose 
while  leaving  open  the  prospect  that  an 
intermediate  disposal  facility  may  prove 
attractive  at  some  time  in  the  future. 

Office  of  Technology  Assessment 
Report 

Following  pubhcation  of  the  proposed 
amendments,  the  Congressional  Office 
of  Technology  Assessment  published  a 
report  on  management  of  GTCC  LLW.* 
Its  recommendations  on  disposal  of 
GTCC  waste  generally  support  the 
stance  taken  by  the  Commission  in  the 
proposed  amendments. 

The  OTA  report  states  that  "If  a 
decision  about  the  disposal  of  GTCC 
wastes  were  required  today,  a 
conservative  approach  would  be  to 
permanently  isolate  the  waste  in  a  deep 
geologic  repository,  as  has  been 
proposed  for  commercial  spent  fuel  and 
defense  HLW."  *  The  report  goes  on  to 
acknowledge  that  further  research  and 
development  could  demonstrate  the 
acceptabiUty  of  intermediate  disposal 
methods,  such  as  deep-augured  holes  or 
an  intermediate-depth  repository. 

The  Commission  emphasizes  that 
these  amendments  preserve  DOE's 
flexibility  to  pursue  either  one  of  these 
alternatives.  The  OTA  report  agrees 


'  VS.  Congress.  Office  of  Technology 
Assessment  An  Evaluation  of  Options  for 
Managing  Greater  than  Class  C  Low  Level 
Radioactive  Waste.  OTA-BP-0-SO.  October.  1988. 

*  ibid.  pp.  2-3. 


with  the  Commission  that  the  volume  of 
GTCC  waste  is  probably  not  great 
enough  to  justify  a  separate  facility  for 
this  waste;  costs  of  geologic  repository 
disposal  of  GTCC  waste  would  be 
comparable  to.  or  lower  than, 
developing  a  special  disposal  facility 
solely  for  GTCC  waste. 

The  overall  recommendations  of  the 
OTA  report  are  that  a  Federal  off-site 
interim  storage  facility  for  GTCC  waste 
be  established,  as  no  permanent 
disposal  facility  could  be  available  for 
at  least  15  to  20  years.  Until  these 
interim  storage  facilities  become 
operational,  the  Federal  government 
could  provide  limited  access  to  an 
existing  DOE  storage  facility.  Within  the 
next  year  or  so,  DOE  should  begin  to 
evaluate  the  impacts  on  repository 
operations  and  performance  of 
emplacing  GTCC  waste  in  the 
repository.  If  DOE  determines  that  such 
impacts  are  unacceptable,  it  could  then 
begin  to  develop  an  alternative  disposal 
facility. 

Public  Comments 

The  Commission  received  35  comment 
letters  in  response  to  its  request  for 
public  comment.  Among  the  responses 
were  comments  from  the  Department  of 
Enegy  (DOE),  the  Environmental 
Protection  Agency  (EPA),  the  States  of 
Indiana,  New  York,  Pennsylvania,  South 
Carolina,  Vermont,  Michigan. 
Washington.  Tennessee,  and  the 
Midwest  Interstate  Low  Level 
Radioactive  Waste  Commission. 
Remaining  comments  came  from 
industry,  professional,  and 
environmental  groups,  as  well  as  private 
citizens.  The  following  is  a  summary  of 
major  comments  and  Commission 
responses.  A  detailed  analysis  of  public 
comments  is  available  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW..  Washington,  DC. 

(a)  Restricting  Alternatives 

Many  comments,  including  some  by 
States  and  a  regional  state  LLW 
compact,  argued  for  restricting  the 
alternatives  to  geologic  repository 
disposal.  These  comments  were 
concerned  that  GTCC  waste  would  be 
disposed  of  in  State  or  State  compact 
operated  facilities.  NRC  was  urged  to 
"eliminate  the  option"  of  disposal  in 
State  or  State  compact  facilities,  by 
limiting  alternative  disposal  methods  to 
Federal  facilities. 

This  concern  must  be  examined  in  the 
light  of  the  Low  Level  Radioactive 
Waste  Policy  Amendments  Act  of  1985, 
Pub.  L  99-240. 42  U.S.C.  2021b  et  seq. 
(LLWPAA)  which  clarified  Federal  and 
State  responsibilities  for  radioactive 
waste  disposal.  States  are  responsible 


only  for  commercial  LLW  defined  as 
"A".  "B",  or  "C  waste  by  Part  61.  All 
HLW.  and  aU  GTCC  LLW  is  a  Federal 
responsibility.  The  concerns  expressed 
by  commenters  on  this  point  have 
therefore  been  addressed,  to  a  large 
extent,  by  legislation.  No  health  and 
safety  concerns  have  been  presented 
that  would  persuade  the  Commission  to 
require  the  use  of  Federal  facilities,  to 
the  exclusion  of  other  facilities  licensed 
under  the  Atomic  Energy  Act,  for  the 
disposal  of  ail  GTCC.  Indeed,  the 
LLWPAA  appears  to  recognize  the 
continued  authority  of  a  State,  subject  to 
the  provisions  of  its  compact,  or  a 
compact  region,  to  accept  GTCC  waste 
for  disposal,  and  in  the  absence  of  some 
compelling  reason  the  Commission's 
judgment  is  that  this  option  should  be 
preserved. 

(b)  Applicability  of  Standards 

Both  EPA  and  DOE.  among  other 
commenters,  were  concerned  about  one 
aspect  of  possible  geologic  repository 
disposal  of  GTCC  waste.  Should  GTCC 
LLW  be  emplaced  in  a  repository  along 
with  HLW,  these  two  categories  of 
waste  would  be  subject  to  different 
standards — EPA's  HLW  standard,  and 
EPA's  LLW  standard.  In  addition,  they 
questioned  whether  NRC's  10  CFR  Part 
60,  or  10  CFR  Part  61  would  apply  to 
GTCC  waste  in  a  repository. 
Commenters  cited  the  potential  for 
confusion  in  having  dual  standards 
apply  to  waste  in  the  same  repository. 

The  Commission  notes  that  its 
regulations  were  developed  for  specific 
types  of  disposal  facilities.  Thus,  Part  60 
applies  to  any  geologic  repository  for 
HLW,  regardless  of  what  other  types  of 
radioactive  wastes  may  be  disposed  uf 
there.  Similarly.  Part  61  pertains  to  land 
disposal  facilities  other  than 
repositories.  Therefore,  only  Part  60.  and 
not  Part  61,  would  be  relevant  for 
disposal  of  GTCC  wastes  in  a  HLW 
repository. 

If  GTCC  wastes  were  to  be  disposed 
of  in  a  deep  geologic  repository, 
questions  might  be  raised  regarding  the 
applicability  to  those  wastes  of  the 
waste  form  and  packaging  requirements 
of  Part  60.  As  Part  60  is  now  structured, 
the  retrievability  requirement  of  §60.111 
and  the  implicit  requirement  for 
packaging  to  permit  safe  handling  and 
emplacement  apply  to  all  wastes, 
including  GTCC  wastes,  that  are 
disposed  of  in  a  repository. 
Applicability  of  the  waste  package 
containment  requirement  (300-1.000 
years)  is  specifically  limited  to  packages 
containing  HLW  or  spent  nuclear  fuel. 
Because  GTCC  wastes  would  not  be 
classified  as  HLW  under  these 
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amendments,  the  waste  paclcage 
requirements  of  Part  60  would  not 
pertain  to  GTCC  wastes.  The 
performance  objectives  for  the 
engineered  barrier  system  (release  rate 
of  1  part  per  100,000  per  year)  and  for 
overall  system  performance  are  stated 
so  as  to  be  applicable  to  all  wastes 
emplaced  in  a  repository.  The  degree  to 
which  these  performance  objectives 
would  affect  GTCC  waste  form  and 
packaging  would  depend  on  the  speciRc 
radionuclides  present  in  the  GTCC 
wastes  and  on  the  physical  and 
chemical  forms  of  those  wastes. 
For  all  wastes  disposed  of  in  a 
repository,  Part  60  now  requires: 

(1)  waste  disposal  operations  shall  be 
conducted  in  compliance  with  the 
radiation  protection  requirements  of 
Part  20  of  the  NRC's  regulations 
{560.111(a)), 

(2)  the  option  of  waste  retrieval  shall 
be  maintained  for  a  period  up  to  50 
years  after  the  start  of  waste 
emplacement  operations  (S  60.111(b)). 
and 

(3)"*  *  *  any  release  of  radionuclides 
from  the  engineered  barrier  system  shall 
be  a  gradual  process  which  results  in 
small  fractional  releases  to  the  geologic 
setting  over  long  times  *  *  *  The  release 
rate  of  any  radionuclide  from  the 
engineered  barrier  system  following  the 
containment  period  shall  not  exceed  one 
part  in  100.000  per  year  of  the  inventory 
of  that  radionuclide  calculated  to  be 
present  at  1,000  years  following 
permanent  closure  *  *  *"  (9  80.113). 

Also  implicit  in  Part  60  is  a 
requirement  that  any  GTCC  wastes 
disposed  of  in  a  repository  not  prevent 
HLW  or  spent  fuel  from  meeting  the 
specific  performance  objectives  for 
those  types  of  wastes. 

These  general  objectives  can  be 
achieved  in  various  ways  for  di^erent 
wastes.  For  example,  containment 
within  a  durable  waste  canister  might 
be  appropriate  for  short-lived  wastes 
(half-lives  about  30  years  or  less],  while 
processing  of  wastes  to  reduce 
ieachabittty  or  use  of  retardant  backfill 
materials  might  be  more  appropriate  for 
longer-lived  wastes.  The  NRC  is 
initiating  an  effort,  as  contemplated  by 
S  60.135(d)  of  Part  60,  to  specify  in  more 
detail  the  waste  form  and  packaging 
criteria  appropriate  for  speciHc  types  of 
GTCC  wastes.  The  Commission 
anticipates  that  DOE  will  develop 
specific  waste  form  and  packaging 
alternatives  for  consideration  by  the 
NRC  in  that  rulemaking,  and  the 
Commission  would  welcome  similar 
suggestions  from  other  interested 
parties. 

Previous  development  of  EPA's 
standards  has  addressed  types  of 


wastes  rather  than  types  of  disposal 
facilities  as  in  NRCs  regulations.  Thus, 
it  is  possible  that  a  repository  containing 
both  HLW  and  GTCC  LLW  would  be 
subject  to  two  EPA  standards.  The  NRC 
does  not  anticipate  that  this  will  cause 
significant  problems  for  DOE.  since  the 
LLW  standard  has  not  yet  been 
proposed  and  this  situation  can  be  taken 
into  account  as  the  standard  is 
developed. 

(c)  Effects  on  Repository  Program 

There  were  a  number  of  comments, 
including  those  of  DOE,  that  expressed 
concern  over  the  possible  impacts  on  the 
geologic  repository  program  of 
emplacement  of  GTCC  waste  along  with 
HLW  in  the  repository.  SpeciRc 
concerns  were  over  the  potential  for 
additional  costs,  GTCC  waste  taking  up 
valuable  repository  space,  and  the 
burden  for  DOE  of  having  to  include 
GTCC  waste  in  its  performance 
assessment  of  the  repository. 

In  the  Commission's  view,  these 
concerns  do  not  warrant  changes  from 
the  proposed  amendments.  First  the 
proposed  amendments  allow  for  a  range 
of  GTCC  disposal  methods  to  be  used 
by  DOE.  Under  present  regulations  on 
land  disposal  of  LLW  (10  CFR  Part  61), 
GTCC  waste  is  specifically  identified  as 
"not  generally  acceptable"  for  near- 
surface  disposal.  Disposal  methods  for 
GTCC  waste  must  generally  be  "more 
stringent"  than  near-surface  disposal. 
The  proposed  amendments  to  Part  61 
specified  that  one  "more  stringent" 
method  would  be  geologic  repository 
disposal.  Other  methods  are  not 
specified  but  are  also  left  open  to  DOE, 
subject  to  Commission  approval.  The 
proposed  amendments  were  not  what 
prevented  DOE  from  routinely  using 
near-surface  disposal:  that  is  already 
prohibited  by  10  CFR  Part  61.  Thus, 
relevant  cost  impacts  of  the 
amendments  do  not  involve  a 
comparison  between  costs  of  geologic 
repository  disposal  versus  costs  of  near- 
surface  disposal.  Cost  comparisons 
involve  geologic  repository  disposal 
versus  other  unspecified  Commission- 
approved  "intermediate"  methods. 
However,  the  proposed  amendments  did 
not  require  one  method  to  be  selected 
over  another  either  option  is  permitted. 
DOE  would  presumably  weigh  cost 
comparisons  along  with  other  factors  in 
selecting  which  disposal  method  to  use. 

Even  if  geologic  repository  disposal 
were  selected,  this  type  of  disposal 
should  not  cause  an  increase  in  the 
present  HLW  fee  charged  nuclear 
utilities — a  specific  concern  raised  on 
behalf  of  industry.  Rather,  as  suggested 
by  DOE'S  study  of  the  matter  pursuant 
to  section  3(b)(3]  of  the  LLWPAA,  it  is 


likely  that  a  separate  fund,  similar  to  the 
HLW  Nuclear  Waste  Fund,  would  be 
established  to  provide  for  payment  of 
disposal  costs  by  the  generators  of 
GTCC  wastes,  either  as  an  advance  fee 
or  as  a  charge  upon  waste  receipt 
[Recommendations  for  Management  of 
Greater-than-Class  C  Low  Level 
Radioactive  Waste,  U.S.  Department  of 
Energy,  DOE/NB-0077, 1987).  The 
Commission  anticipates  that  new 
legislation  would  be  enacted  if  required 
so  that  the  current  situation  does  not 
represent  a  major  impediment  to 
disposal  of  GTCC  wastes. 

The  fact  that  the  expected  volume  of 
GTCC  waste  is  very  low  was  an 
important  factor  in  the  Commission's 
decision  to  propose  the  Part  61 
amendments.  Current  evidence  shows 
that  the  expected  volume  of  GTCC 
waste  is  very  small  relative  to  volumes 
of  HLW  and  Class  A,  B,  and  C  LLW.  It  is 
projected  that  2,000-4,800  cubic  meters 
of  commercially-generated  GTCC  waste 
will  need  disposal  through  the  year 
2020  '.  This  amount  of  waste  is  smaller 
than  the  anticipated  excavated  volume 
of  a  single  emplacement  room  of  a 
repository,  and  would  not  present  a 
significant  burden  on  the  capacity  of  the 
repository  to  receive  HLW.  It  would  not 
be  a  significant  factor  underlying  the 
need  for  a  second  repository. 

Regarding  DOE's  assessment  of  the 
performance  of  the  repository,  if  DOE 
found  that  it  did  pose  a  major  obstacle, 
these  amendments  would  permit  DOE  to 
choose  an  acceptable  alternative 
disposal  method. 

(d)  Relationship  to  Defense  Wastes 

Some  comments  were  concerned  with 
any  ejects  this  rulemaking  would  have 
on  defense  wastes. 

The  proposed  amendments  apply 
solely  to  commercial  GTCC  LLW,  and 
have  no  bearing  on  facilities  for  defense 
LLW.  NRC  has  licensing  authority  only 
over  commercially  generated  LLW;  it 
has  no  Ucensing  authority  over  defense 
LLW,  including  defense  LLW  that  might 
be  analogous  to  GTCC  waste.  Because 
Part  61,  by  its  terms,  would  only  apply 
to  DOE  activities  subject  to  NRC 
jurisdiction,  and  NRC  jurisdiction  is 
lacking  for  defense  LLW  facilities,  these 
efforts  would  have  no  e^ect  on  defense 
LLW  disposal. 

In  the  case  of  facilities  authorized  for 
the  disposal  of  HLW,  the  Commission 
does  have  jurisdiction  and  the 
Commission's  regulations  would 
continue  to  apply.  Accordingly,  to  the 
extent  that  DOE  disposes  of  HLW  in 
facilities  other  than  geologic 


'  U.S.  Department  of  Energy  estimate*. 


repositories,  a  license  under  Part  61 
would  be  required  as  before.  DOE 
would  not  necessarily  be  precluded  from 
proceeding  with  such  disposal,  but  as 
has  always  been  the  case  DOE  would 
need  to  obtain  the  Commission's 
approval.  The  NRC  staff  has  been 
working  with  DOE  to  develop 
appropriate  classifications  for  defense 
reprocessing  wastes  imder  existing  laws 
and  regulations.  These  efforts  have  led 
to  agreement  that  certain 
decontaminated  salts  at  Savannah  River 
and  West  Valley,  generated  incidentally 
in  the  course  of  processing,  should  not 
be  classified  as  HLW.  Additional  efforts 
are  now  imderway  to  review  materials 
to  be  produced  at  Hanford  in  projected 
operations,  to  determine  whether  the 
disposal  thereof  is  subject  to 
Commission  licensing. 

(e)  Restricting  DOE  Options  for  GTCC 
Management 

DOE  argued  that  the  proposed 
amendments  would  limit  its  statutory 
authority,  under  the  LLWPAA,  to 
develop  a  comprehensive  policy  for 
management  of  GTCC  waste. 

The  Commission  considered  the 
proposed  rule  to  be  entirely  consistent 
with  the  "comprehensive  scheme  for 
developing  a  policy  for  disposal  of 
GTCC  wastes"  referred  to  in  this 
comment.  The  proposed  rule  did  not 
constrain  DOE's  ability  to  "identify 
disposal  options,  financing  mechanisms, 
and  the  legislation  needed  to  implement 
them."  Nor  did  the  proposed  rule  require 
disposal  of  GTCC  wastes  prior  to 
submittal  of  DOE's  recommendations  to 
Congress.  The  proposed  rule  only 
recognized  that  GTCC  wastes  must  be 
disposed  of  in  a  facility  licensed  by  the 
NRC — a  constraint  imposed  by  the 
LLWPAA 

In  DOE's  1987  report  to  Congress 
regarding  management  of  GTCC  wastes 
(DOE/NE-0077),  DOE  stated  that  certain 
regulatory  actions  were  needed  before 
DOE  could  proceed  with  identification 
of  disposal  options  and  costs.  One  of 
these  actions  was  a  decision  by  NRC 
whether  or  not  to  proceed  with 
development  of  a  concentration  based 
definition  of  high-level  waste.  The 
Commission  has  decided  not  to  develop 
such  a  definition  for  the  reasons 
previously  discussed.  Thus,  one  of  the 
regulatory  impediments  previously 
identified  by  DOE  will  be  removed  by 
this  rulemaking. 

(f)  Reference  to  Analyses  ofKocher  and 
Croff 

In  the  proposed  rule,  the  Commission 
cited  a  technical  report  which  had 
recently  been  published  (Kocher,  D.C. 
and  A.G.  Croff,  A  Proposed 


Classification  System  for  Higb-Level 
and  Other  Radioactive  Wastes,  ORNL/ 
TM-10289,  Oak  Ridge  National 
Laboratory,  1987).  'The  Commission  cited 
this  report  to  support  its  view  that 
evaluations  of  the  waste  isolation 
capabilities  of  "intermediate"  disposal 
facilities  would  be  so  speculative  and 
site-specific  that  such  analyses  would 
not  provide  a  technically  defensible 
basis  for  classifying  wastes  as  HLW  or 
non-HLW.  The  Commission  further 
stated  that  it  could  not  accept  an 
alternative  classification  approach 
presented  in  that  report  because  that 
approach  was  based  solely  on  the  short- 
term  storage  and  handling  risks 
associated  with  the  heat  and  external 
radiation  levels  generated  by  a  waste 
rather  than  on  the  degree  of  waste 
isolation  required  following  disposal. 
The  authors  of  the  cited  report  (Kocher 
and  Croff)  commented  on  the  proposed 
rule  alleging  that  the  Commission  had 
misrepresented  the  content  and 
conclusions  of  their  report. 

As  discussed  in  the  detailed  analysis 
of  public  comments,  the  Commission 
acknowledges  that  its  statements  could 
have  been  misunderstood.  The 
Commission's  purpose  in  referring  to 
Kocher  and  Croffs  report  was  solely  to 
support  its  view  that  the  proposal 
presented  in  the  ANPRM,  i.e., 
classification  of  wastes  based  on 
analyses  of  the  projected  performance 
of  "intermediate"  disposal  facilities, 
should  not  be  pursued  because  of  the 
limited  development  of  these  facilities 
and  because  their  performance  is  likely 
to  be  highly  site-specific.  The 
Commission  continues  to  believe  that 
Kocher  and  CrofFs  report  supports  this 
view.  Other  references  to  Kocher  and 
Croff  s  work  are  withdrawn. 

(g)  Licensing  Under  Part  61 

Concerning  alternatives  to  geologic 
repository  disposal,  some  comments 
argued  that  the  licensing  of  any 
alternative  disposal  method  should  not 
necessarily  be  under  the  framework  of 
Part  61.  as  was  proposed  in  §  61.55.  This 
would  be  too  restrictive  in  their  view. 

The  Commission's  regulations  for 
Ucensing  of  radioactive  waste  disposal 
consist  solely  of  10  CFR  Part  60,  which 
applies  to  disposal  in  a  geologic 
repository,  and  10  CFR  Part  61,  which 
applies  to  land  disposal  other  than  in  a 
geologic  repository.  A  wide  variety  of 
disposal  methods,  including  all  of  those 
currently  proposed  as  "intermediate" 
disposal  methods,  could  be  licensed 
under  Part  61.  Thus,  the  Conunission 
does  not  believe  that  §  61.55  places  any 
unnecessary  restrictions  on  DOE. 

On  the  contrary,  as  provided  in  §  61.1. 
Part  61  establishes  procedures,  criteria. 


and  terms  and  conditions  with  respect 
to  "land  disposal  of  radioactive  waste". 
In  implementing  this  objective,  1 61.3 
requires  that  the  disposal  of  low-level 
waste  at  any  "land  disposal  facility" 
must  be  authorized  udner  Part  61. 
Section  61.7  notes  that  additional 
technical  criteria  might  be  needed  for 
licensing  of  disposal  facilities  other  than 
"near-surface"  disposal.  If  needed,  such 
criteria  would  be  added  to  Part  61 
before  licensing  an  "intermediate" 
disposal  facility.  Because  "land  disposal 
facility"  is  defined  broadly  (so  as  to 
include  any  facility  other  than  a  geologic 
repository),  the  reference  to  licensing 
imder  Part  61  is  proper  and  in 
conformance  with  the  existing 
regulatory  structure. 

(h)  Mixed  GTCC  Waste 

EPA  raised  the  possibility  that  some 
GTCC  wastes  would  also  contain 
hazardous  materials  subject  to  RCRA 
(Resource  Conservation  and  Recovery' 
Act)  regulations.  The  Commission 
acknowledges  this  possibility  as  well  as 
the  importance  of  steps  to  insure  that 
"mixed"  GTCC  wastes  are  managed 
appropriately.  DOjfe  will  need  to 
consider  applicable  RCRA  requirements 
as  well  as  those  arising  under  the 
Atomic  Energy  Act.  Should  RCRA 
requirements  associated  with  GTCC 
waste  represent  a  significant 
impediment  to  placing  a  geologic 
repository  in  service^DOE  will  still  have 
the  option  to  propose  the  use  of  a 
separate  facility. 

(i)  Limiting  State  Responsibility 

A  ntunber  of  comments  wanted  the 
Commission  to  promulgate  regulations 
making  all  radioactive  waste  which  is 
hazardous  for  over  100  years  a  Federal 
responsibility.  Congress  clarified 
Federal/State  responsibilities  for 
radioactive  waste  in  the  LLWPAA. 
States  are  responsible  for  all 
commercially-generated  Class  A,  B.  and 
C  LLW.  The  Federal  government  is 
responsible  for  the  disposal  of  HLW  and 
defense  LLW.  In  view  of  this  statutory 
framework,  which  the  Commission 
considers  to  be  compatible  with 
protection  of  public  health  and  safety, 
there  would  be  no  basis  for  any 
Commission  action  at  this  time. 

Changes  From  the  Proposed  Rule 

Only  one  change  from  the  proposed 
rule  has  been  made  in  these  final 
amendments.  Proposed  §  61.55{3)(2)(iv) 
required  geologic  repository  disposal  of 
GTCC  waste  "unless  proposals  for 
disposal  of  such  waste  in  a  disposal  site 
licensed  pursuant  to  this  part  are 
submitted  to  the  Commission  for 
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approval."  A  comment  pointed  out  that 
the  mere  submittal  of  proposals  was 
quite  different  than  approval  of 
proposals  by  the  Commission.  The 
Commission  agrees  that  its  intent  is 
better  expressed  by  requiring  proposals 
to  be  approved.  Accordingly,  the 
wording  in  this  section  has  been 
changed  to  read  "proposals  *  *  *  are 
approved  by  the  Commission." 

Final  Rule 

Following  its  review  and  analysis  of 
the  public  comments,  the  Commission 
believes  that  the  course  of  action  it  had 
proposed — requiring  geologic  repository 
disposal  of  GTCC  waste,  or  approved 
alternative — should  be  adopted. 
Therefore,  these  Tinal  amendments  to 
Part  61  deviate  little  from  those 
proposed.  By  these  amendments,  the 
Commission  is  providing  DOE  with  the 
regulatory  framework  DOE  needs  to 
proceed  with  plans  for  management  of 
GTCC  waste.  The  rule  identifles  one 
approved  method  of  disposal  for  GTCC 
waste,  but  allows  DOE  to  plan  and 
develop  an  alternative  method  if  DOE  so 
desires,  subject  to  Commission 
approval.  It  is  now  up  to  DOE  to 
evaluate  its  options  for  GTCC  waste 
disposal,  and  to  proceed  with  GTCC 
disposal. 

In  line  with  the  foregoing  discussion, 
therefore,  the  Commission  is 
promulgating  two  changes  to  its  existing 
rules.  First,  by  amending  10  CFR  61.55,  it 
would  henceforth  require  all  greater- 
than-Class-C  waste  to  be  disposed  of  in 
a  geologic  repository  unless  an 
alternative  proposal  is  approved  by  the 
Commission.  Second,  the  jurisdictional 
reach  of  10  CFR  Part  61  would  be 
extended  to  cover  all  activities  of  the 
Department  of  Energy  that  may  be 
subject  to  the  licensing  and  regulatory 
authority  of  the  Commission.  This  is 
intended  to  reflect  the  policy  of  the  Low- 
Level  Radioactive  Waste  Policy 
Amendments  Act,  which  provides  that 
all  commercially-generated  waste  with 
concentrations  exceeding  Class  C  limits 
shall  be  disposed  of  in  a  facility  licensed 
by  the  Commission  that  the  Commission 
determines  is  adequate  to  protect  the 
public  health  and  safety.  This  change 
would  take  the  form  of  eliminating  the 
more  restrictive  language  regarding  the 
Department  of  Energy  that  appears  in 
8  61.2. 

Environmental  Impact:  Categorical 
Exclusion 

The  amendments  to  Part  61  contained 
herein  are  corrective  or  of  a  minor 
nature  and  do  not  substantially  modify 
existing  regulations.  Accordingly,  under 
10  CFR  51.22(a)  and  51.22(c)(2),  they  are 
eligible  for  categorical  exclusion  from 


the  preparation  of  an  environmental 
assessment. 

The  first  change,  pertaining  to  the 
definition  of  "person."  is  corrective  in 
that  it  merely  reflects  the  broader 
jurisdiction  of  the  Commission  under  the 
Low-Level  Radioactive  Waste  Policy 
Amendments  Act.  The  modification  is 
not  substantial. 

The  second  change,  pertaining  to  the 
disposal  of  greater-than-Class-C 
radioactive  wastes  in  a  geologic 
repository,  is  minor.  The  existing 
regulations  in  10  CFR  Part  61  already 
preclude  disposal  of  GTCC  in  a  Part  61 
licensed  disposal  facility  without  further 
review  and  approval.  This  amendment 
does  no  more  than  state  the 
Commission's  conclusion  that,  in  the 
absence  of  such  an  approved 
alternative,  a  geologic  repository  is  the 
only  currently  authorized  facility 
acceptable  for  GTCC  disposal  without 
further  review  by  the  Commission.  It  is 
thus  a  minor  change  to  specify  that  the 
"more  stringent"  methods  are  to  include 
disposal  in  a  repository,  where  it  is  also 
expressly  provided  that,  as  before, 
proposals  for  other  methods  of  disposal 
may  still  be  submitted  to  the 
Commission  for  approval.  No 
substantial  modification  of  existing 
regulations  is  involved. 

Paperwork  Reduction  Act  Statement 

This  rule  does  not  contain  a  new  or 
amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  approval  number  3150-0135. 

Regulatory  Analysis 

The  Conunission  has  prepared  a 
regulatory  analysis  for  this  final 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room.  2120  L 
Street  NW.,  Washington,  DC.  Single 
copies  of  the  analysis  may  be  obtained 
from  W.  Clark  Prichard,  Division  of 
Engineering,  ORice  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  telephone  (301)  492-3884. 

Regulatory  Flexibility  Act  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
and  NRC  Size  Standards  (December  9, 
1985.  50  FR  50241).  tlie  Commission 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
only  entity  subject  to  regulation  under 
this  rule  would  be  the  U.S.  Department 


of  Energy,  which  does  not  fall  within  the 
scope  of  the  definition  of  "small 
entities"  set  forth  in  the  Regulatory 
Flexibility  Act.  All  waste  generators, 
some  of  which  might  be  classified  as 
small  entities,  must  pay  the  costs 
associated  with  management  and 
disposal  of  the  wastes  they  generate. 
This  rule  would  not  affect  those  costs 
since  it  preserves  all  options  currently 
available  for  waste  disposal  Only 
DOE's  selection  of  a  specific  disposal 
technology  from  the  full  range  of 
alternatives  available  would  potentially 
have  an  economic  impact  on  small 
entities. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109.  does  not 
apply  to  this  final  rule,  and  therefore, 
that  a  backfit  analysis  is  not  required  for 
this  final  rule,  because  these 
amendments  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  61 

Low-level  waste,  Nuclear  materials. 
Penalty,  Radioactive  waste,  Reporting 
and  recordkeeping  requirements.  Waste 
classification.  Waste  treatment  and 
disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  and  5  U.S.C.  553,  the  NRC 
is  adopting  the  following  amendments  to 
10  CFR  Part  61. 

PART61— UCENSING 
REQUIREMENTS  FOR  LAND 
DISPOSAL  OF  RADIOACTIVE  WASTE 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  Sees.  53.  57.  82.  63, 65,  81, 161.  . 
182. 183.  68  StaL  g3a  932,  833.  935,  948, 953. 
954,  as  amended  (42  U.S.C.  2073,  2077,  2092. 
2093.  2095,  2111.  2201.  2232,  2233):  sees.  202. 
206.  88  Stat.  1244. 1248,  (42  U.S.C  5842,  5846); 
sees.  10  and  14,  Pub.  L  95-^01.  94  Stat.  2951 
(42  U.S.C  2021a  and  5851). 

For  the  purposes  of  sec.  223, 68  Stat  958,  as 
amended  (42  U.S.C.  2273);  Tables  1  and  2, 
SS  61.3,  61.24.  61.25.  61.27(a)  61.41  through 
61.43, 61.52.  61.53, 61.55.  61.56,  and  61.61 
through  61.63  are  issued  under  sec.  161b.  68 
Stat.  948  aa  amended  (42  U.S.C.  2201(bl); 
SS  61.9a.  61.10  tlirough  61.16,  61.24.  and  61.80 
are  issued  under  sec.  leio.  68  Stat.  950.  as 
amended  (42  U.S.C  2201(o)). 

2.  In  561.2,  the  definition  of  "perton" 
is  revised  in  the  alphabetical  sequence 
to  read  as  follows: 


{61 J    DeflnMoMi. 

As  used  in  this  part 

•       •       •       *       * 

"Person"  means  (1)  any  individual, 
corporation,  partnership,  firm, 
association,  trust,  estate,  public  or 
private  institution,  group,  government 
agency  other  than  the  Conunission  or 
the  Department  of  Energy  (except  that 
the  Department  of  Energy  is  considered 
a  person  within  the  meaning  of  the 
regulations  in  this  part  to  the  extent  that 
its  facilities  and  activities  are  subject  to 
the  Ucensing  and  related  regulatory 
authority  of  the  Commission  pursuant  to 
law),  any  State  or  any  political 
subdivision  of  or  any  political  entity 
within  a  State,  any  foreign  government 
or  nation  or  any  poUtical  subdivision  of 
any  such  government  or  nation,  or  other 
entity;  and  (2)  any  legal  successor, 
representative,  agent  or  agency  of  the 
foregoing. 

3.  In  §  61.55,  paragraph  (a)  is  amended 
by  revising  paragraph  (a)(2)(iv)  to  read 
as  follows: 

S61.5S    Waste  Classification. 

(a)  *  •  * 
(2)  •  •  • 

(iv)  Waste  that  is  not  generally 
acceptable  for  near-surface  disposal  is 
waste  for  which  form  and  disposal 
methods  must  be  different,  and  in 
general  more  stringent  than  those 
specified  for  Class  C  waste.  In  the 
absense  of  specific  requirements  in  this 
part  such  waste  must  be  disposed  of  in 
a  geologic  repository  as  defined  in  Part 
60  of  this  chapter  unless  proposals  for 
disposal  of  such  waste  in  a  disposal  site 
licensed  pursuant  to  this  part  are 
approved  by  tlie  CommissiorL 
***** 

Dated  at  Rockville,  Md.  this  19th  day  of 
May.  1989. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk, 
Secretary  of  the  Commission, 
[FR  Doc.  80-12570  Filed  5-24-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Docket  No.  8S-NM-187-AD:  Amdt  3»- 
6225] 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  which  requires 
installation  of  a  placard,  inspection  of 
the  aft  right  lavatory  partition  beam  to 
ensure  structural  integrity,  and  repair,  if 
necessary.  This  amendment  is  prompted 
by  reports  of  an  inadvertent  saw  cut 
made  in  an  afi  right  lavatory  partition 
beam  during  the  production  installation 
of  a  ceiling  panel.  This  condition,  if  not 
corrected,  could  lead  to  failure  of  the 
partition  beam  to  provide  adequate 
strength  for  the  lavatory-mounted 
occupied  flight  attendant  seat  when 
subjected  to  flight  or  emergency  landing 
conditions. 

EFFECXn^E  date:  June  29, 1989. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle. 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Pliny  Brestel,  Airframe  Branch, 
ANM-120S;  telephone  (206)  431-1931. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  which  requires 
the  installation  of  a  placard,  inspection 
of  the  aft  right  lavatory  partition  beam 
to  ensure  structural  integrity,  and  repair, 
if  necessary,  was  published  in  the 
Federal  Register  on  January  13, 1989  (54 
FR  1385). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
malcing  of  tliis  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  Air  Transport  Association  (ATA) 
of  America  requested  that  the  proposed 
reporting  requirements  of  paragraph  C. 
be  deleted  from  the  rule  and  that 
reporting  should  only  be  required  when 
further  rulemaking  might  be  necessary. 
The  FAA  does  not  concur.  When  the 
unsafe  condition  addressed  by  AD 
action  appears  to  be  attributed  to  a 
manufacturer's  quality  control  (QC) 
problem,  such  a  reporting  requirement  is 
instrumental  in  ensuring  that  the  FAA  is 
able  to  gather  as  much  information  as 
possible  as  to  the  extent  and  nature  of 
the  QC  problem  or  QC  breakdown, 
especially  in  cases  where  this 


information  may  not  be  available 
through  other  established  means.  This 
information  is  necessary  to  ensure  that 
proper  corrective  action  is  implemented. 

The  ATA  further  commented  that,  if 
the  saw  cut  exceeds  the  limit  specified 
in  the  service  bulletin,  the  operator  must 
contact  the  Manager  of  the  Seattle 
Aircraft  Certification  Office  (SACO)  for 
approval  of  the  repair,  and  therefore,  if 
is  redundant  to  require  that  same 
operator  to  report  finding  the  saw  cut 
again.  The  FAA  does  not  agree  that 
redundant  reporting  exists  in  many 
instances.  The  rule  requires  reporting 
within  7  days  after  detection  of  any 
inadvertent  saw  cuts.  Only  the  repair  for 
saw  cuts  which  exceed  the  limit 
specified  in  the  service  bulletin  must  be 
approved  by  the  Manager,  SACO.  Since 
all  repairs  do  not  require  specific 
approval  by  the  Manager.  SACO,  and 
quality  control  feedback  is  essential, 
paragraph  C  of  the  AD  must  be  retained. 

Since  issuance  of  the  NPRM.  Revision 
1  to  Boeing  Service  Bulletin  737-25-1231. 
dated  January  12. 1969.  has  been  issued. 
The  FAA  has  reviewed  and  approved 
the  revision  and  has  determined  that 
compliance  may  also  be  made  with  the 
procedures  as  specified  in  Revision  1. 
The  Revision  provides  for  the 
installation  of  placards  and  provides 
procedures  for  removing  the  aft  right 
flight  attendant  seat  The  final  rule  has 
been  changed  to  include  this  later 
revision  as  an  optional  service 
information  source.  This  change  does 
not  increase  the  economic  burden  on 
any  operator,  nor  does  it  increase  the 
scope  of  the  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  following  rule,  with  the 
change  previously  noted. 

There  are  approximately  80  Model  "37 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  It  is  estimated  that 
15  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  2  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  will  be  S40 
per  manhour.  The  placard  may  be 
manufactured  locally  and  the  cost  is 
expected  to  be  negligible.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$1,200. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 
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The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  suHlcient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  26. 
1979);  and  it  is  further  certifled  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small 
entities,  because  few.  if  any.  Model  737 
series  airplanes  are  operated  by  small 
entities.  A  final  evaluation  has  been 
prepared  for  this  regiilation  and  has 
been  placed  in  the  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  Safety,  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  9  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13]  as 
follows: 

PART  39-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autiiarit)".  49  U.S.C.  13S4(a).  1421  and  1423: 
49  U.S.C.  106(8)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89 

$39.13    [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  Model  737  series 

airplanes,  as  identified  in  Boeing  Service 
Bulletin  737-25-1231,  dated  )uly  7, 1988, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  ensure  structural  integrity  of  the 
occupied  flight  attendant  seat  mounted  on  the 
aft  right  lavatory  during  flight  and  emergency 
landing  conditions,  accomplish  the  following: 

A.  Within  30  days  after  the  effective  date 
of  this  AD,  remove  the  aft  right  lavatory- 
mounted  attendant  seat  or  install  a  placard 
on  the  aft  right  lavatory-mounted  flight 
attendant  seat,  stating:  "NO  OCCUPANCY", 
or  equivalent  This  placard  may  be  removed 
or  the  seat  reinstalled  once  the  terminating 
action  of  paragraph  B.,  below,  has  been 
accomplished. 

B.  Within  d  months  after  the  effective  date 
of  this  AD,  inspect  the  aft  right  lavatory 


partition  beam  for  an  inadvertent  saw  cut, 
and  repair,  if  necessary,  in  accordance  with 
Boeing  Service  Bulletin  737-25-1231,  dated 
|uly  7, 1988.  or  Revision  1,  dated  January  12, 
1989;  or  if  the  saw  cut  exceeds  the  Umit 
specified  in  the  service  bulletin,  repair  in  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA.  Northwest 
Mountain  Region. 

C.  Report  all  inadvertent  saw  cuts  detected 
during  the  inspection  required  by  paragraph 
B..  above,  to  the  Manager,  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  within  seven  days  after 
completion  of  the  inspection. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
l>e  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur 
or  comment  and  then  send  it  to  the 
Manager,  Seattle  Aircraft  Certification 
Office. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  atfected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacttirer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707,  Seattle. 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  amendment  becomes  effective  June  29, 
1989. 

Issued  in  Seattle,  Washington,  on  May  15, 
1989. 

Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  89-12506  Filed  5-24-89;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  87-CE-22-AD;  Amdt.  39-6224] 

Airworttiinass  Directives:  SOCATA 
Models  TB  20  and  TB  21  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  revises 
Airworthiness  Directive  (AD)  87-12-09, 
Amendment  39-5650,  applicable  to 
certain  SOCATA  Models  TB  20  and  TB 
21  airplanes,  which  presently  requires 


initial  and  repetitive  visual  inspections 
of  the  aileron  balance  weight 
attachment  rivets  and  aileron  skins, 
replacement  of  loose  rivets  and  repair  of 
craci(8  in  the  aileron  skins,  or 
replacement  of  the  ailerons.  This  AD 
revision  incorporates  terminating  action 
for  the  repetitive  inspections  when  the 
aileron  is  either  replaced  or  repaired, 
and  which  thereby  corrects  an  omission 
in  the  original  issuance  of  AD  87-12-09 
which  placed  an  unnecessary  burden  on 
the  public.  In  addition,  the  revision 
makes  minor  editorial  changes  to  the 
AD. 

dates:  Effective  Date:  June  25. 1989. 
Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  SOCATA  Aircraft  Service 
Bulletin  (S/B)  No.  28.  dated  December 
1988,  applicable  to  this  AD  may  be 
obtained  from  SOCATA  Croupe 
AEROSPATIALE.  B.P.  38,  65001  Tarbes, 
France;  Telephone  62.51.73.00  or 
62.93.99.45  (for  recorder);  or  the  Product 
Support  Manager,  U.S.. 
AEROSPATIALE.  2701  Forum  Drive. 
Grand  Prairie,  Texas  75053;  Telephone 
(214)  641-3614.  This  information  may 
also  be  examined  at  the  Rules  Docket, 
FAA.  Office  of  the  Assistant  Chief 
Counsel.  Room  1558,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 
FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  John  P.  Dow,  Sr.,  Aerospace 
Engineer,  ACE-109,  Aircraft 
Certification  Service.  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
Telephone  (816)  426-6932,  or  Mr.  Roger 
Anderson,  Aerospace  Engineer,  AEU- 
100,  Brussels  Aircraft  Certification 
Office,  FAA.  Europe.  Africa,  and  Middle 
East  Office,  c/o  American  Embassy: 
Telephone  (322)  513.38.30. 
SUPPLEMENTARY  INFORMATION:  On  )une 
24, 1987,  AD  87-12-09,  Amendment  39- 
5650,  was  published  in  the  Federal 
Register  (52  FR  23645).  It  required  initial 
and  repetitive  visual  inspections  of  the 
aileron  balance  weight  attachment 
rivets  and  aileron  skins,  replacement  of 
loose  rivets,  and  repair  of  aileron 
cracks,  or  replacement  of  the  ailerons  on 
certain  SOCATA  Models  TB  20  and  TB 
21  airplanes.  Subsequently,  the  FAA  has 
determined  that  the  AD  omits  the 
terminating  action  embodied  in  the 
manufacturer's  service  information. 
Therefore,  the  AD  is  being  revised  to 
allow  for  cessation  of  the  repetitive 
inspections  when  the  aileron  is  either 
repaired  or  replaced.  It  also  makes 
minor  editorial  changes.  Because  an 
unnecessary  burden  on  the  public  exists 
that  requires  the  immediate  adoption  of 
this  regulation,  it  is  found  that  notice 
and  public  procedure  hereon  are 


impractical  and  contrary  to  the  public 
interest,  and  good  cause  exists  foe 
making  this  amendment  effective  in  less 
than  30  days. 

The  regtdations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenmient  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  not  major  under  Section  8 
of  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  remove  an 
unintentional  burden  on  the  public.  If 
this  action  is  subsequently  determined 
to  involve  a  significant  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  when  filed,  may 
be  obtained  by  contacting  the  Rules 
Docket  under  the  caption  "ADDRESSES" 
at  the  location  identified. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  tlie  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  section  39.13  of  Part  39  of  the 
FAR  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  use.  106(g]  (Revised.  Pub.  L  97-449. 
lanuary  12. 1983):  and  14  CFR  11.89. 

2.  By  revising  and  reissuing  AO  87-12- 
09,  Amendment  39-5650  to  read  as 
follows: 

SOCATA  Groupe  AEROSPATIALE:  Applies 
to  Models  TB  20  and  TB  21  (Serial 
Numbers  275  through  700)  airplanes 
certificated  in  any  category. 

Compliance:  Required  within  the  next  50 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD.  and  each  100  hours  TIS 
thereafter,  unless  already  accomplished  in 
accordance  with  the  original  issuance  of  AD 
87-12-09. 

To  prevent  structural  failure  of  the  aileron, 
possible  flutter,  and  loss  of  control, 
accomplish  the  following: 

(a)  Visually  inspect  the  five  aileron  balance 
weight  attachment  rivets  for  any  detectable 
looseness,  and  the  aileron  skin  for  cracks 


using  the  procedures  described  in  paragraph 
A.  SOCATA  TB  Service  Bulletin  (S/B)  No.  28, 
dated  December  1986. 

(1)  If  one  or  more  loose  rivets,  or  cracks 
extending  less  than  9/16'  (15  mm)  from  the 
center  of  the  rivet  is  found,  prior  to  further 
flight,  repair  as  described  in  paragraph  B  of 
SOCATA  TB  Aircraft  S/B  No.  28,  dated 
December  1986. 

(2)  If  a  crack  9/16'  or  longer  from  the 
center  of  the  rivet  is  found,  prior  to  further 
flight,  replace  the  P/N  TB  20.15.001.000 
aileron  with  P/N  TB  20.15.001.001  or  P/N  TB 
20.15.001.002  aileron  as  applicable. 

(b)  The  repetitive  inspections  specified  in 
this  AD  are  no  longer  required  when  the 
ailerons  have  been  repaired  or  replaced  per 
the  actions  specified  in  either  paragraph 
(a)(1),  or  (a)(2)  above. 

(c)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(d)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  Brussels  Aircraft  Certification 
Office,  FAA.  AEU-lOa  Europe,  Africa,  and 
Middle  East  Office,  c/o  American  Embassy, 
B-IOOO  Brussels.  Belgium:  Telephone  (322) 
513.38.30. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  document(s)  referred  to 
herein  upon  request  to  SOCATA  Groupe 
AEROSPATIALE.  B.P.  3&  65001  Tarbes, 
France;  Telephone  62.51.73.00  or  62.93.99.45 
(for  recorder):  or  the  Product  Support 
Manager,  U.S.,  AEROSPATIALE,  2701  Forum 
Drive,  Grand  Prairie,  Texas  75053:  Telephone 
(214)  641-3614;  or  may  examine  these 
documents  referred  to  herein  at  the  FAA, 
Office  of  the  Assistant  Chief  Counsel,  Room 
1558.  601  East  12th  Street.  Kansas  City. 
Missouri  64106. 

This  Amendment  revises  AD  87-12- 
09.  Amendment  39-5650. 

Issued  in  Kansas  City,  Missouri,  on  May  12, 
1989. 

Barry  D.  QemenU. 
Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  88-12505  Filed  5-24-89;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 

[Docket  No.  86N-0337] 

Oral  Contraceptives;  Patient  Package 
Insert  Requirement 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  revising  the 
requirements  for  patient  package  inserts 
(PPI's)  for  estrogen-progestogen 


combination  oral  contraceptive  drug 
products.  The  revised  requirements  will 
help  ensure  that  patient  package  inserts 
accurately  reflect  current  information 
about  this  class  of  drug  products. 

EFFECnVE  date:  September  22. 1989. 

FOR  FURTHER  INFORMATION  CONTACT. 

Adele  S.  Seifried,  Center  for  Drug 
Evaluation  and  Research  (HFD-362), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857.  301- 
295-8046. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

In  the  Federal  Register  of  June  11. 1970 
(35  FR  9001),  FDA  first  required 
manufacturers  and  dispensers  of  oral 
contracerMves  to  make  information 
available  to  patients  about  the  use  of 
these  products.  The  regulation  adopted 
at  that  time  required  that  oral 
contraceptives  be  dispensed  with  a  brief 
informational  leaflet  directed  to  the 
patient  describing  the  product's  benefits 
and  rislcs.  The  leaflet — now  called  a 
patient  package  insert — contained 
information  about  side  effects 
associated  with  use  of  oral 
contraceptives  and  emphasized  the 
importance  of  patients  discussing  use  of 
these  drugs  with  their  physicians.  The 
leaflet  noted  that  a  booklet  containing 
more  information  about  the  drug  product 
was  available  from  the  patient's 
physician. 

In  1978,  in  response  to  new 
information  on  the  benefits  and  risks  of 
oral  contraceptive  use,  FDA  revised  its 
patient  package  insert  requirements  for 
oral  contraceptives  (see  the  Federal 
Register  of  January  31, 1978  (43  FR 
4214)).  As  revised,  the  regulation 
significantly  expanded  the  amount  of 
information  required  to  be  provided  to 
patients.  The  revised  regulation 
contained  detailed  requirements  on  the 
content  of  the  patient  package  insert 
and  on  the  ways  the  inserts  were  to  be 
prepared  and  distributed. 

In  the  Federal  Register  of  April  21, 
1987  (52  FR  13107),  FDA  proposed  to 
revise  the  requirements  for  patient 
package  inserts  for  oral  contraceptive 
drug  products.  These  proposed  changes 
were  intended  to  simpUty  the  content 
and  format  of  the  patient  package  insert 
to  make  the  insert  more  understandable. 
The  proposal  was  also  designed  to 
ensure  that  the  insert  could  be  revised  in 
a  more  timely  fashion  to  reflect  current 
information  about  this  class  of  drug 
products.  In  addition,  FDA  also 
proposed  to  delete  the  provisions  in  21 
CFR  310.501(b)  that  require  patient 
labeling  for  oral  postcoital 
contraceptives  and  in  §  310.501a  for 
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injectable  medroxyprogesterone  acetate 
for  contraception  because  there  are  no 
marketed  drug  products  currently 
approved  for  these  uses. 

II.  Summary  of  Comments  and  the 
Agency's  Responses 

Interested  persons  were  given  90  days 
to  submit  comments  on  the  proposed 
rule.  The  agency  received  four 
comments.  These  are  summarized  below 
with  the  agency's  responses. 

1.  Should  the  regulation  be  changed? 
One  comment  urged  FDA  to  retain  the 
existing  regulation.  The  comment  stated 
that  the  proposed  revisions  were  unclear 
and  wodd  inhibit  the  necessary  flow  of 
information  to  women  using  oral 
contraceptives.  The  comment  also 
requested  a  public  meeting  to  discuss 
the  rationale  for  the  current  regulation 
and  proposed  changes.  Two  other 
comments  expressed  general  support  for 
the  proposed  changes,  stating  that  the 
changes  will  make  it  easier  for  the 
manufacturer  to  update  the  patient 
package  insert  to  reflect  new 
information,  and,  therefore,  will  make 
the  patient  package  insert  more  timely 
and  acc\u«te. 

The  agency  believes  that  the  changes 
are  needed  to  make  patient  labeling  for 
oral  contraceptives  more 
understandable  and  accurate.  In 
addition,  the  revised  regulation  will 
enable  patient  package  inserts  to  reflect 
more  expeditiously  current  information 
about  this  class  of  drug  products.  This 
nnal  regulation  will,  therefore,  improve 
rather  than  inhibit  the  flow  of 
information  to  women  using  oral 
contraceptives  by  making  it  easier  for 
manufacturers  to  update  patient 
package  inserts. 

Because  the  changes  follow  notice 
and  comment  rulemaking,  FDA  does  not 
beheve  a  pubUc  meeting  specifically  to 
discuss  the»e  changes  is  needed. 
However,  issues  involving  the  labeling 
of  oral  contraceptives  have  been,  and 
continue  to  be,  regularly  discussed  in 
open  session  before  FDA's  Fertility  and 
Maternal  Health  Drugs  Advispry 
Committee.  The  agency  believes  that 
adequate  opportunity  for  interested 
persons  to  express  their  views  has 
already  been  granted. 

2.  Format  of  patient  package  inserts. 
Under  the  proposed  rule,  information 
required  to  be  included  in  the  patient 
package  insert  would  appear  as  a  list  of 
general  categories  of  information,  rather 
than  as  a  listing  of  specific  items.  One 
comment  encouraged  the  agency  to 
retain  the  listing  of  speciDc  items  rather 
than  general  categories,  stating  that  this 
change  could  lead  to  labeling  that  is  too 
technical  for  patients  to  understand.  The 
comment  stated  that  delays  in  updating 


labeling  have  not  caused  major  health 
problems  and.  further,  that  additional 
changes  in  labeling  should  occur  less 
frequently  as  marketing  experience  with 
oral  contraceptive  products  increases. 

like  the  proposed  rule,  the  final 
regulation  lists  general  categories  of 
information  required  to  be  included  in 
the  patient  package  insert.  By  no  longer 
mandating  the  inclusion  of  specific  items 
of  information,  the  revision  allows 
significant  new  information  about  the 
drug's  benefits  and  risks  to  be  reflected 
in  the  patient  package  insert  without 
notice  and  comment  rulemaking.  This 
procedural  change  will  facilitate 
communication  of  important  new 
information  about  oral  contraceptives  to 
drug  product  users  and  will  allow 
changes  in  patient  labeUng  to  parallel 
changes  in  professional  labeling  in  a 
more  timely  fashion. 

Although  it  may  generally  be  true  that 
the  longer  a  product  is  on  the  market, 
the  less  the  likelihood  of  a  need  for 
major  labeling  changes,  it  is  also  true 
that  changes  in  technology  and 
advances  in  medical  knowledge  often 
result  in  additional  information  or 
changes  that  should  be  included  in  all 
product  labeling,  including  the  patient 
package  insert.  As  noted,  the  revisions 
in  the  regtilation  are  designed  to  bring 
this  new  information  to  the  attention  of 
drug  product  users  as  quickly  as 
possible. 

Finally,  the  agency  does  not  believe 
that  the  use  of  general  labeling 
categories  rather  than  specific  wording 
requirements  will,  in  itself,  result  in 
labeling  that  is  difficult  for  consumers  to 
understand.  Moreover,  FDA  in  its 
review  of  supplemental  applications 
submitted  to  provide  for  the  use  of 
revised  patient  package  inserts  will  be 
able  to  monitor  changes  in  labeling  to 
ensure  that  the  new  patient  package 
inserts  are  both  easy  to  read  and 
technically  acciu-ate. 

3.  Distribution  of  the  patient  package 
insert  The  proposal  would  have  relaxed 
the  current  requirement  that  a  patient 
package  insert  physically  accompany 
every  package  throughout  distribution, 
and  would  have  allowed  alternate 
distribution  methods.  Three  comments 
urged  the  agency  to  require  that  the 
patient  package  insert  be  included  in  or 
attached  directly  to  each  dispensed 
package.  The  comments  argued  that  this 
is  the  best  method  of  assuring 
distribution  of  patient  package  inserts  to 
all  consumers. 

The  agency  has  carefully  considered 
these  comments.  The  agency  agrees  that 
the  proposed  change  in  distribution 
requirements  may  increase  the 
likelihood  that  some  patients  may  not 
receive  the  patient  package  insert.  The 


agency  also  agrees  that  continuing  to 
require  the  patient  package  insert  to  be 
included  in  or  with  each  dispensed 
package  would  probably  increase  the 
likelihood  that  patients  would  receive 
the  required  information.  Moreover,  the 
agency  notes  that  no  comments 
expressed  support  for  the  proposed 
distribution  scheme.  For  these  reasons, 
the  agency  has  concluded  that  the 
current  provision  requiring  that  the 
patient  package  insert  be  in  or  with  each 
package  of  the  drug  product  should  l>e 
retained.  Section  310.501(b)  has  been 
revised  accordingly. 

4.  Brief  summary.  Under  the  existing 
regulation,  manufacturers  are  required 
to  include  in  each  drug  product  package 
a  separate  brief  siunmary  with  specified 
content.  The  proposal  would  eliminate 
the  requirement  for  a  physically 
separate  summary,  but  would  require  a 
summary  to  be  included  as  a  part  of  the 
patient  package  inserts.  Two  comments 
urged  FDA  to  continue  to  require 
distribution  of  a  physically  separate 
brief  summary,  arguing  that  some 
women  will  not  take  the  time  to  read  the 
longer  and  more  detailed  patient 
padcage  insert  and  will,  as  a 
consequence,  miss  much  useful 
information. 

First  it  should  be  emphasized  that 
this  final  rule,  like  the  existing 
regulation,  requires  that  each  dispenser 
of  an  oral  contraceptive  drug  product 
provide  the  patient  with  a  written  brief 
summary  of  the  benefits  and  risks  of 
oral  contraceptive  drug  use.  The 
difference  between  this  rule  and  the 
existing  provision  is  that  the  existing 
rule  requires  that  the  brief  summary  be 
in  a  physically  separate  document  The 
agency  is  not  persuaded  that  continuing 
to  require  a  physically  separate  brief 
summary  would  increase  the  likelihood 
that  a  woman  would  read  the  required 
information.  Moreover,  as  explained 
above,  to  ensure  that  women  will 
receive  the  patient  package  insert  the 
agency  has  revised  the  final  rule  to 
require  that  the  patient  package  insert 
(including  brief  summary)  be  included  in 
or  with  the  dispensed  package. 

Finally,  while  manufacturers  now 
have  the  flexibility  of  including  the  brief 
summary  in  the  same  leaflet  as  the 
longer  patient  package  insert,  the 
regulation  does  not  preclude 
manufacturers  from  using  two  separate 
inserts,  and  manufacturers  may  continue 
to  distribute  the  brief  summary  in  a 
separate  document  if  desired. 

5.  Professional  labeling— availability 
to  consumers.  One  comment  objected  to 
the  provision  in  proposed 
§  310.501(c)(12)  that  would  require  that 
the  patient  package  insert  bring  to  the 


user's  attention  the  availabiUty  of 
professional  labeling.  The  comment 
contended  that  the  language  in  the 
professional  labeling  is  too  technical 
and  confusing  to  understand  and  that 
the  side  effects  listed  might 
unnecessarily  alarm  patients.  The 
comment  concluded  that  the  decision 
whether  to  make  available  additional 
information  should  be  made  by  the 
health  professional  alone. 

The  statement  in  the  patient  labeling 
that  refers  patients  seeking  more 
information  to  the  physician  insert  is 
intended  primarily  to  advise  the  patient 
that  such  an  insert  exists  and  that  it  is 
available  to  the  patient  if  the  patient  is 
interested  in  reading  it  The  agency 
believes  that  it  is  necessary  and  proper 
to  inform  patients  that  they  may  obtain 
additional  information  on  the  use  of 
these  drugs  if  they  so  desire.  The 
existence  and  availability  of  such 
inserts  is  already  known  to  many 
patients  and  the  agency  believes  the 
information  should  be  available  equally 
to  those  patients  who  are  less  informed. 
Morever,  as  the  agency  has  made 
patient  labeling  selective  in  scope — it 
does  not  attempt  to  describe  all  the 
information  that  is  included  in  physician 
labeling — ^FDA  would  view  as 
inappropriate  the  failure  to  advise 
patients  that  the  patient  labeling  insert 
does  not  contain  all  the  information  that 
is  provided  with  the  drug.  Therefore,  the 
agency  concludes  that  the  reference  in 
the  patient  labeling  to  the  physician 
labeling  should  be  retained. 

6.  Labeling  guidelines.  In  the  Federal 
Register  of  April  21, 1987  (52  FR 13132), 
the  agency  announced  the  availability  of 
revised  labeling  guidelines  for  estrogen- 
progestogen  combination  oral 
contraceptive  drug  products.  These 
guidelines  for  professional  and  patient 
package  inserts  were  intended  to  serve 
as  a  labeUng  model  to  help 
manufactiu^rs  comply  with  pertinent 
labeling  requirements. 

The  agency  has  reconsidered  the  use 
of  guidelines  for  oral  contraceptive  drug 
product  labeling.  The  agency  has 
concluded  that  guideline  texts  for 
professional  and  patient  package  insert 
labeling  for  oral  contraceptive  drug 
products  cannot  be  finalized  in  a  timely 
manner  to  ensure  that  they  reflect  the 
most  current  medical  knowledge  of  the 
agency.  Therefore,  in  a  notice  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  the  agency  is  revoking  the 
guideline  texts  of  professional  and 
patient  labeling  for  estrogen- 
progestogen  combination  oral 
contraceptive  drug  products.  In  its  place. 


the  agency  will  provide  informal 
labeling  guidance  texts  for  combination 
estrogen-progestogen  combination  oral 
contraceptive  drug  products  to  assist 
manufacturers  and  others  in  meeting  the 
labeling  requirements  of  21  CFR  310.501. 

7.  Laboratory  test  interactions.  The 
agency  on  its  own  initiative  is  adding  a 
new  paragraph  to  require  a 
precautionary  statement  regarding 
laboratory  tests  which  may  be  affected 
by  oral  contraceptives  at 

S  310.501(c)(10)(iii).  The  agency  believes 
this  warning  is  important  because  of  the 
variety  of  endocrine  and  liver  function 
tests  and  blood  components  which  may 
be  affected  by  estrogen-containing  oral 
contraceptives  and  is  within  the  scope 
of  the  notice  of  proposed  rulemaking. 

8.  Other  changes.  On  its  own 
initiative,  the  agency  has  made  several 
minor  changes  in  the  wording  and  order 
of  paragraphs  in  the  regulation  for 
clarification  and  consistency  with  the 
labeling  guidance  text 

As  noted,  FDA  is  making  available  a 
guidance  text  for  oral  contraceptive 
patient  package  inserts.  It  should  be 
emphasized  that  this  revised  guidance 
text  applies  only  to  combination 
estrogen-progestogen  oral 
contraceptives.  Manufactiu^rs  of  such 
products  may  request  the  most  current 
labeling  guidance  text  for  assistance  in 
meeting  the  labehng  requirements  of  this 
regulation. 

in.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Economic  Impact 

The  agency  has  previously  examined 
the  economic  impact  of  this  final  rale 
and  has  determined  that  it  does  not 
require  either  a  regulatory  impact 
analysis,  as  specified  in  Executive  Order 
12291,  or  a  regulatory  flexibility 
analysis,  as  defined  in  the  Regulatory 
Flexibihty  Act  (Pub.  L  96-354).  FDA  has 
not  received  any  new  information  or 
comments  that  would  alter  its  previous 
determination.  The  final  regulation 
modifies  the  format  of  oral 
contraceptive  labeling  to  make  it  more 
easily  understood  and  readable.  In 
addition,  the  regulation  includes  general 
categories  of  information  to  be  included 
in  the  patient  package  insert  rather  than 
a  listing  of  specific  items.  No  additional 
burdens  are  imposed  upon 


manufacturers.  Therefore,  the  agency 
concludes  that  this  final  rule  is  not  a 
major  rule  as  defined  in  Executive  Order 
12291.  Further,  the  agency  certifies  that 
this  final  rale  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  as  defined  by  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  21  CFR  Part  310 

Administrative  practice  and 
^procedure.  Drugs,  Medical  devices. 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food. 
Drag,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drags,  Part  310  is  amended 
as  follows: 

PART  310-NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  310  continues  to  read  as  follows: 

Authority:  Sees.  501.  502.  503,  505.  701,  704. 
705,  52  Stat  1049-1053  as  amended.  52  Stat 
1055-1056  as  amended.  67  Stat  477  as 
amended.  52  Stat  1057-1058  (21  U.S.C.  351. 
352,  353,  355,  371.  374,  375);  5  U.S.C.  553:  21 
CFR  5.10  and  5.11. 

2.  Section  310.501  is  revised  to  read  as 
follows: 

S  310  J01    Patlwrt  package  Inserts  for  oral 
contraceptives. 

(a)  Requirement  for  a  patient  package 
insert.  The  safe  and  effective  use  of  oral 
contraceptive  drug  products  requires 
that  patients  be  fully  informed  of  the 
benefits  and  the  risks  involved  in  their 
use.  An  oral  contraceptive  drug  product 
that  does  not  comply  with  the 
requirements  of  this  section  is 
misbranded  under  section  502  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 
Each  dispenser  of  an  oral  contraceptive 
drug  product  shall  provide  a  patient^ 
package  insert  to  each  patient  (or  to  an 
agent  of  the  patient)  to  whom  the 
product  is  dispensed,  except  that  the 
dispenser  may  provide  the  insert  to  the 
parent  or  legal  guardian  of  a  legally 
incompetent  patient  (or  to  the  agent  of 
either).  The  patient  package  insert  is 
required  to  be  placed  in  or  accompany 
each  package  dispensed  to  the  patient. 

(b)  Distribution  requirements.  (1)  For 
oral  contraceptive  drug  products,  the 
manufacturer  and  distributor  shall 
provide  a  patient  package  insert  in  or 
with  each  package  of  the  drag  product 
that  the  manufacturer  or  distributor 
intends  to  be  dispensed  to  a  patient. 

(2)  Patient  package  inserts  for  oral 
contraceptives  dispensed  in  acute-care 
hospitals  or  long-term  care  facilities  will 
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be  considered  to  have  been  provided  in 
accordance  with  this  section  if  provided 
to  the  patient  before  administration  of 
the  first  oral  contraceptive  and  every  30 
days  thereafter ,  as  bng  as  the  therapy 
continnes. 

(c)  Contents  of  patient  package  insert. 
A  patient  package  insert  for  an  oral 
contraceptive  drug  product  is  required  to 
contain  ^e  following: 

(1)  The  name  of  the  drug. 

(2)  A  summary  including  a  statement 
concerning  the  efiiectiveness  of  oral 
contraceptives  in  preventing  pregnancy, 
the  contraindications  to  the  drug's  use, 
and  a  statement  of  the  risks  and  benefits 
associated  with  the  drug's  use. 

(3)  A  statement  comparing  the 
effectiveness  of  oral  contraceptives  to 
other  methods  of  contraception. 

(4)  A  boxed  warning  concerning  the 
increased  riska associated  with  cigarette 
smoking  and  oral  contraceptive  use. 

(5)  A  discussion  of  the 
contraindications  to  use,  including 
information  that  the  patient  should 
provide  to  the  prescriber  before  taking 
the  drug. 

(6]  A  statement  of  medical  conditions 
that  are  not  contraindicationa  to  use  but 
deserve  special  consideration  in 
connection  with  oral  confraceptive  use 
and  about  which  the  patient  should 
iiiform  the  prescriber. 

(7)  A  warning  regarding  the  most 
serious  Bide  effects  of  oral 
contraceptives. 

(8)  A  statement  of  other  serious 
adverse  reactions  and  potential  safety 
hazards  that  may  result  from  the  use  of 
oral  contraceptives. 

(9)  A  statement  concerning  common, 
but  less  serious  side  effects  which  may 
help  the  patient  evaluate  the  benefits 
and  risks  from  the  use  of  oral 
contraceptives. 

(10)  Information  on  precautions  the 
patients  should  observe  while  taking 
oral  contraceptives,  including  the 
following: 

(i)  A  statement  of  risks  to  the  mother 
and  unborn  child  from  the  use  of  oral 
contraceptives  before  or  during  early 
pregnancy; 

(ii)  A  statement  concerning  excretion 
cf  the  drug  in  human  milk  and 
associated  risks  to  the  nursing  infant; 

(ill]  A  statement  about  laboratory 
tests  which  may  be  affected  by  oral 
contraceptives:  and 

(iv)  A  statement  that  identifies 
activities  and  drugs,  foods,  or  other 
substances  the  patient  should  avoid 
because  of  their  hiteractions  with  oral 
contraceptives. 

(11)  Iniormation  about  how  to  take 
oral  contraceptives  properly,  including 
information  about  what  to  do  if  the 
patient  forgets  to  take  the  product. 


information  about  becoming  pregnant 
after  discontinuing  use  of  the  dri^  a 
statement  that  the  drug  product  has 
been  prescribed  for  the  use  of  the 
patient  and  should  not  be  used  for  other 
conditions  or  given  to  others,  and  a 
statement  that  the  patient's  pharmacist 
or  practitioner  has  a  more  technical 
leaflet  about  the  drug  product  that  the 
patient  may  ask  to  review. 

(12)  A  statement  of  the  possible 
benefits  associated  with  oral 
contraceptive  use. 

(13)  The  following  information  about 
the  drug  product  and  the  patient 
package  insert: 

(i)  The  name  and  placa  of  business  of 
the  manufacturer,  packer,  or  distributor, 
or  the  name  and  place  of  business  of  the 
dispenser  of  the  product 

(ii)  The  date,  identified  as  such,  of  the 
most  recent  revision  of  the  patient 
package  insert  placed  promineutly 
inunediately  after  the  last  section  of  the 
labeling. 

(d)  Other  indications.  The  patient 
package  insert  may  identify  indications 
in  addition  to  contraception  diat  are 
identified  in  the  professional  labeling  for 
the  drag  product 

(e)  Labeling  guidance  texts.  The  Food 
and  Drug  Administration  issues  informal 
labeling  guidance  texts  under 

S  10.gO(b)(g)  of  this  chapter  to  provide 
assistance  in  meeting  the  requirements 
of  this  section.  A  request  for  a  copy  of 
the  guidance  texts  should  be  directed  to 
the  Center  for  Drug  Evaluation  and 
Research,  Division  of  Metabolism  and 
Endocrine  Drug  Products  (HFD-^10). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857. 

(f)  Requirement  to  supplement 
approved  application.  Holders  of 
approved  applications  for  oral 
contraceptive  drug  products  that  are 
subject  to  the  requirements  of  this 
section  are  required  to  submit 
supplements  under  S  314.70(c]  of  this 
chapter  to  provide  for  the  labeling 
required  by  this  section.  Such  labeling 
may  be  put  into  use  without  advance 
approval  by  the  Food  and  Drug 
Administration. 

S  310.501a    [Removed] 

3.  Section  310.501a 
Medroxyprogesterone  acetate  injectable 
for  contraception  is  removed. 

Dated:  May  2, 1989. 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 

[FR  Doc.  89-12511  Filed  5-24-89;  8:45  am] 
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Sid 

AOENCV:  Forest  Service.  U^A. 
action:  Final  rule. 

summary:  This  final  rulemaking  sets 
forth  special  procedures  for  issuing 
special  use  permits  for  ski  areas  on 
National  Forest  System  lands.  These 
amendments  implement  the  authority 
granted  by  the  National  Forest  Ski  Area 
Permit  Act  of  October  22,  igSOi  to 
authorize  nordic  and  alpine  ski  areas 
and  facilities  with  a  single  permit  for  up 
to  40  years.  The  intended  effect  is  to 
update  the  rules  governing  ski  area 
permits  to  reflect  the  longer  term  now 
available  and  to  establish  orderly 
procedures  for  conversion  of  existing 
permits  to  the  new,  longer  term  permits. 
EFFECnVK  OATC  ]une  26. 19B0. 
FOR  RNrmOl  WrORKUTIOIl  CONTACn 
lohn  Shilling.  Recreation  Managemart. 
Forest  Service.  U^A.  P.O.  Box  96090, 
Washington.  DC  20000-6090  (202)  382- 
9426. 

EMENTARV  MFOHMATieN:  Oft 


October  18. 1989  (53  FR  40739-407«), 
the  Forest  Service  published  in  the 
Federal  Kegister  proposed  amendments 
to  its  Special  Uses  regulations  at  36  CFR 
Part  251,  Subpart  B  to  implement  the 
Natioaal  Forest  Ski  Area  Permit  Act  of 
1986.  The  Act  provides  new  authority  to 
authorize  ski  areas  for  a  term  of  up  to  40 
years.  Previously,  ski  area  permits  were 
issued  under  the  authority  of  the  Act  of 
March  4, 1915,  which  Umits  permits  for 
resorts  and  other  public  focilities  to  a 
term  of  30  years  and  a  land  area  not  to 
exceed  80  acres.  The  proposed  rule  set 
forth  the  procedures  and  criteria  that 
would  be  applied  in  eveiluating  whether 
existing  ski  areas  permits  qualify  for 
conversion  to  a  fonger  term. 

The  Forest  Service  received  9  letters 
commenting  on  the  proposed  rule 
representing  a  broad  spectrum  of 
interested  persons  and  entities. 
Respondents  included  a  trade 
association  representing  the  interest  of 
ski  areas  currently  holding  special  use 
permits,  2  recreation  associations 
representing  the  interests  of  their 
members,  one  wildlife  interest  group, 
one  university  department  of  recreation 
resources,  two  Federal  agencies,  one 
individual  permit  holder,  and  one  local 
government.  All  reviewers  provided 
specific  comments  and  suggestions  on 
particular  provisions.  The  major 


comments  with  the  Department's 
response  are  presented  by  section  of  the 
proposed  rule.  A  new  term  permit  for  ski 
areas  was  developed  after  publishing 
the  proposed  rule.  All  applicable 
requirements  of  the  current  rule  dealing 
with  special  uses,  comments  received  on 
the  proposed  rule  and  all  requirements 
of  the  final  rule,  are  addressed  in  the 
permit.  The  ski  industry  was  consulted 
diuing  preparation  of  the  permit. 

Conunents  Relating  to  Specific 
Provisions  of  the  Proposed  Rule 

Section  251.51 — Definitions 

The  proposed  rule  added  a  definition 
for  "ski  area."  Three  respondents 
questioned  what  constitutes  a  ski  area. 
One  reviewer  questioned  what  was 
meant  by  "preponderance  "  This 
reviewer  was  concerned  over  the 
possibility  that  a  ski  area  might  generate 
a  substantial  amount  of  revenue  from 
food  and  lodging  and  therefore  not 
qualify.  The  common  definition  of 
"preponderance"  meaning  superiority  in 
numbers,  or  more  than  one-half,  is 
intended.  A  review  of  a  representative 
sample  of  ski  area  financial  data  has 
shown  that  revenue  from  the  sale  of  lift 
tickets  and  ski  school  instructions 
accounts  for  70  to  90  percent  of  total 
revenue  subject  to  fee.  It  is  evident  irom 
review  of  this  financial  data  that  not 
enough  revenue  would  accrue  from  non- 
ski  sources  that  a  bonafide  ski  area 
would  not  be  qualified  to  receive  a 
permit  imder  this  authority. 

One  respondent  suggested  that 
revenue  from  "trail  passes"  be  inserted 
into  the  list  of  revenue  soiut:es 
permissible  for  consideration.  The 
Department  feels  this  improves  the 
definition  and  has  added  this  term. 

Two  reviewers  questioned  the 
meaning  of  "ancillary  facilities."  One 
requested  clarification,  wondering  if 
food  and  lodging  facilities  would  be 
approved  ancillary  uses.  The  other 
stated  that  the  word  was  too  vague  and 
that  it  might  include  things  Uke 
condominiums,  stores,  sewage  plants, 
lodges,  and  homes  for  the  developer  or 
manager  of  the  facility.  While  none  of 
the  facilities  listed  by  reviewers  are 
specifically  barred  from  national  forest 
lands,  under  the  appropriate  authority,  a 
decision  to  allow  or  disallow  them  in 
conjunction  with  a  ski  area  is  a 
discretionary  decision  of  the  Forest 
Service  based  on  the  specifics  of  a 
proposal.  Food  service  is  necessary  for 
skiers.  Lodging  may  be  permitted  if 
necessary  and  when  private  land  is  not 
available.  A  few  condominiums  have 
been  allowed  where  private  land  has 
not  been  available,  and  their  use  is 
stricUy  controlled.  If  condominiums 


were  to  be  allowed,  their  occupancy  of 
National  Forest  System  Lands — because 
of  the  ownership  structure  of 
condominiums — would  not  be 
authorized  under  the  Ski  Area  Permit 
Act  but  under  another,  more  appropriate 
Act.  Ski  shops  are  usually  necessary  to 
serve  skiers  and  are  allowed.  The 
preferred  location  for  sewage  treatment 
plants  is  not  on  National  Forest  Lands. 
They  are,  however,  not  prohibited.  The 
poUcy  regarding  employee  housing  is. 
like  condominiums,  one  of  giving 
preference  to  private  land  if  it  is 
available  (without  regard  to  cost).  These 
facilities,  with  the  exception  of 
condominiums,  if  allowed  and  owned  or 
under  the  control  of  the  permittee  would 
be  authorized  to  occupy  National  Forest 
lands  under  a  single  ski  area  permit. 

The  Department  does  not  find  that  the 
respondent's  concern  about 
appropriateness  of  facihties  conflicts 
with  the  definition  as  drafted.  While 
everyone  knows  a  ski  area  when  they 
see  one,  it  is  important  that  the  term  "ski 
area"  be  defined  objectively.  By 
identifying  what  a  ski  area  is,  the 
proposed  definition  would  bar  the 
issuance  of  a  term  permit  under  the 
authority  of  the  National  Forest  Ski 
Area  Permit  Act  for  what  are  basically 
summer  season  operations  but  which 
may  install  a  simple  lift  or  engage  in  a 
minor  nordic  ski  operation.  Therefore, 
except  for  the  addition  of  "trail  passes," 
the  definition  is  adopted  as  proposed. 

Section  251.53.    Authorities 

This  section  added  the  National 
Forest  Ski  Area  Permit  Act  of  1986  to  the 
list  of  authorities  under  which  a  special 
use  permit  can  be  issued.  The  text  of  the 
proposed  rule  read  as  follows: 

(n)  Operation  of  nordic  and  alpine  ski 
areas  and  facilities  for  up  to  40  years  and 
encompassing  such  acreage  as  determined 
necessary  as  authorized  by  the  National 
Forest  Ski  Area  Permit  Act  of  1986  (16  U.S.C 
497b). 

One  reviewer  recommended  that  the 
word  "necessary"  be  struck  and  that  the 
phrase,  "sufficient  and  appropriate  to 
accommodate  the  permittee's  needs  for 
ski  operations,"  which  is  a  portion  of  the 
language  contained  in  the  Act,  be  used 
instead.  The  case  being  made  was  that 
the  word  "necessary"  was  imduly 
restrictive,  and  that  the  wording  in  the 
law  indicates  a  more  accommodating 
posture. 

The  Department  agrees  in  part.  The 
sentence  from  the  law  reads,  "A  ski  area 
permit —  *  *  *  (3)  shall  encompass  such 
acreage  as  the  Secretary  determines 
sufficient  and  appropriate  to 
accommodate  the  permittee's  needs  for 
ski  operations  and  appropriate  ancillary 


facilities:*  *  *."  Therefore,  we  have 
replaced  "necessary"  with  "sufficient 
and  appropriate."  However,  because  the 
wording  proposed  by  the  respondent 
could  give  the  appearance  that  the 
decision  as  to  what  is  sufficient  and 
appropriate  lies  with  the  permittee,  not 
with  the  authorized  forest  officer,  the 
phrase  "as  determined  by  the  authorized 
forest  officer"  has  been  added. 

One  respondent  questioned  the 
assertion  in  the  proposed  rule  that  the 
Act  does  not  provide  authority  to  issue 
permits  when  the  improvements  are 
owned  by  the  United  States.  In  the  few 
cases  where  improvements  are  owned 
by  the  Government,  the  authority 
remains  the  Granger-Thye  Act  of  1950, 
the  only  authority  the  Forest  Service  has 
to  rent  or  lease  facilities.  Therefore, 
resorts  including  ski  areas  with  United 
States-owned  facilities  must  continue  to 
be  authorized  under  the  Granger-Thye 
Act 

Section  251.56(b)    Duration  and 
renewability 

In  the  proposed  rule,  the  existing  text 
of  §  251.56  was  designated  as  paragraph 
(b)(1).  This  paragraph  addresses 
requirements  applicable  to  all 
authorizations.  A  new  paragraph  (b)(2) 
was  added  to  address  the  duration  and 
renewability  of  ski  area  term  permits. 
One  reviewer  questioned  the  last 
sentence  of  paragraph  (b)(1)  which 
specifies  that  authorizations  exceeding 
30  years  will  provide  for  revision  of 
terms  and  conditions  at  specified 
intervals  to  reflect  changing  tiries  and 
conditions.  This  is  the  language  in  the 
current  rule  and  was  set  out  in  the 
proposed  rule  because  paragraph  (b) 
had  to  be  reorganized  to  accommodate 
special  ski  area  provisions.  One 
reviewer  commented  that  the  provision 
was  contrary  to  the  intent  of  the 
National  Forest  Ski  Area  Permit  Act. 
While  the  Department  does  not  agree 
with  the  reviewer  about  the  intent  of  the 
Act.  permit  modification  from  time  to 
time  is  provided  for  by  the  terms  of  the 
permit.  The  requirement  for  periodic 
revision  was  originally  implemented  for 
leases  and  rights-of-way  issued  under 
other  authorities.  Therefore,  the  final 
rule  specifically  exempts  authorizations 
issued  under  the  Ski  Area  Permit  Act 
from  revision  at  specified  intervals. 

Paragraph  (b)(2)  of  the  proposed  rule 
set  forth  criteria  to  be  considered  in 
deciding  the  length  of  tenure  appropriate 
for  a  specific  ski  area  special  use  permit. 
To  meet  the  requirement  of  the  Act,  it  is 
necessary  that  the  Secretary  establish 
uniform  rules  for  the  Forest  Service 
authorized  officer  so  that  there  is 
consistency  and  even-handed  treatment 
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of  current  and  future  pcnnit  holders  in 
detemiohig  tenure.  Commeato  were 
riiceived  from  three  rwiewcM  regardioy 
the  criteria  to  be  ased  by  the  authorized 
officer  in  determining  under  what 
circianstances  a  permit  should  be  issued 
for  a  term  of  less  Aan  40  years. 

One  reviewer  believed  it  is 
unnecessary  to  establish  criteria  for 
determining  when  a  permit  of  less  than 
40  years  slwuld  be  issued.  In  lieu  of  the 
criteria  in  the  proposed  riile,  this 
reviewer  felt  that  the  rule  should  simply 
restate  the  language  of  the  Act  that 
authorises  the  Secretary  to  issue  permits 
up  to  40  years.  The  Department 
disagrees.  In  charging  the  Secretary 
ordinarily  to  issue  a  permit  for  40  years 
unless  the  Secretary  determines  there 
are  specific  reasons  not  to,  the  Congress 
e.^ectively  directed  the  Secretary  to 
establish  criteria  for  making  that 
determination 

Paragraph  (b)(2)(i](C}  of  the  proposed 
rule  stated  that  in  establishing  the 
financial  need  for  a  40-year  term  permit, 
a  permittee  could  not  argue  that  the 
longer  term  was  needed  to  cover 
regular,  ongoing  operation  and 
maintenance  costs.  The  Department  felt 
this  provision  was  necessary  to  bar 
what  would  effectively  be  mortgaging 
the  underiying  National  Forest  System 
Und  by  a  busbiess  that  has  insufficient 
cash  flow  from  its  operations  to  pay 
expenses.  One  respondent  expressed 
the  position  that  for  a  new  ski  area  a 
portion  of  the  cairital  might  be  needed 
for  these  purposes  for  at  least  the  first  5 
years  for  operation  and  this  should  not 
bar  a  permit  from  a  full  term  of  40  years. 

The  Department  agrees  that  the 
situation  described  could  occur  but 
believes  that  the  rule  should  not  be 
changed.  Rather,  this  situation  can  best 
be  handled  by  a  provision  in  the  ski 
area  permit  whidi  grants  a  long-term 
permit  but  provides  5-year  intervals  for 
development  and  construction.  This 
clause  meets  the  proponent's  need  for  a 
long-term  permit  and  the  Government's 
need  to  be  sble  to  rescind  quickly  the 
privileges  of  the  permit  should  the 
permittee  fail  to  perform.  The  clause 
reads  as  followr 

D.  Tenn.  For  new  area*  or  ar«u  witliout  a 
Matter  Development  Ptan. 

1.  Thif  authorization  is  for  a  term  of  [5-year 
maximuinl  year*  to  provide  for  the  holder  to 
prepare  a  Master  Devalopment  Plan.  Subject 
to  acceptance  of  the  Master  Development 
Plan  by  the  antliorixed  officer,  this 
authoritation  shall  be  extanded  for  an 
additional  [5-year  maximum)  yean,  for  a 

total  of years,  to  provide  the 

holder  sufficient  time  to  construct  sufficient 
facilities  approved  in  the  Master 
Development  Plan  within  the  schadul* 
outlined  in  clause  IUJ3.  (Site  Development 
Schedule),  so  that  the  area  may  be  used  by 


the  pubUc  Further  Provided:  This 
autharization  shall  be  exteaded  by  its  terma 
for  an  additiooal  [30-yaar  maximum]  yean, 
for  a  total  of  [40-year  maximum]  years,  if  it  is 
in  compliance  with  the  site  development 
schedule  in  tlie  Master  Development  Ptan  and 
is  in  operation  by  the  KVyear  anniveTsaiy 
date  of  the  iasuaoce  of  thia  autiieriiation. 
Failure  of  tha  holder  te  comply  with  all  or 
any  provisioBa  of  tliis  danae  shaii  cause  tlw 
authpskotion  to  tenninata  under  its  terms. 

The  situation  this  reviewer  describes 
would  be  satisfactorily  accommodated 
by  this  clause.  The  total  length  of  tenure, 
however,  codd  be  constrained  to  less 
than  40  years  if  other  criteria  listed  at 
§  2S1.56(bK2)  apply. 

In  proiwsed  i  2S1.56(b)(2)ri)(E),  one 
criterion  to  be  considered  in  deciding 
the  lengtii  of  term  would  be  Aat  the 
project  envisioned  in  the  Misster 
Development  Plan  be  of  such  magnitude 
that  long-term  financing  and  operation  is 
cleariy  warranted.  One  reviewer 
expressed  the  opinion  that  the  word 
"cleariy"  added  a  heightened  level  of 
scrutiny  that  seemed  inappropriate  and 
suggested  the  word  be  struck.  We  do  not 
agree.  A  hi^  lervel  of  scrutiny  is 
necessary  to  meet  the  responsibility  to 
the  pabHc  in  review  and  approval  of 
projects  wdiich  have  die  potential  to 
occupy  public  lands  for  40  years.  It  is, 
therefore,  appropriate  that  there  be  a 
clear,  evident  need  for  long  term 
financing  and  operation. 

The  same  reviewer  noted  that  where 
the  proposed  Rule  referred  to  a  Master 
Development  Plan,  the  term  was  not 
defined.  This  reviewer  requested  that 
the  Department  explain  the  role  of  the 
Master  Development  Plan  and  its 
expected  content.  The  plan  is  a 
document  prepared  by  the  proponent.  It 
is  a  comprehensive  and  systematic 
approach  to  development  encompassing 
the  entire  resort  complex  as  presently 
envisioned  into  die  future,  in  connection 
with  both  private  lands  and  National 
Forest  System  lands  authorized  under 
the  special  use  permit.  The  Master 
Development  Plan  may  connst  of 
multiple  documents  such  as  the 
preliminary  conceptual  proposal, 
principal  developmental  stage,  and 
supplemental  revisions — including 
National  Environmental  Policy  Act 
evaluation  documents.  The  plan  is 
dynamic  in  nature  and  may  require 
revision  as  the  need  and  changbig  times 
dictate.  Upon  approval,  the  plan 
revisions  become  part  of  the  special  use 
permit  by  appropriate  amendment 
Because  of  the  dynamic  nature  of  a 
Master  Development  Plan  and  the 
varying  contents  depending  on  the  scope 
of  the  proposed  operation,  it  is  not 
possible  to  define  with  precision  a 
Master  Development  Plan.  Moreover,  it 


is  not  necessary  for  hnplementadon  of 
tiie  Act  to  indiKfe  the  definition  in  the 
rule. 

A  second  reviewer  posed  a  concern 
that  the  criteria  could  encoivage 
development  when  \ki«  owner  desires  a 
longer  permit.  The  reviewer  argued  that 
in  the  quest  te  obtain  a  40-year  term,  a 
ski  area  developer  who  might  odierwise 
be  satisfied  witfk  a  small  day  ski  area 
would  be  encouraged  to  buM  large, 
expensive  facihtias  and  to  locate  them 
on  National  Forest  System  lands.  The 
Act  and  congressional  intent  is  clear  in 
this  regard.  A  stated  purpose  of  the  Act 
is  to  provide  for  the  "long-term 
construction,  financing,  and  operation 
needs  of  ski  areas  on  national  forest 
lands."  The  Congress  stated  that  it 
expects  permits  to  ordinarily  be  issued 
for  40  years.  The  Department  believes 
that  other  factors  such  as  site  utility: 
current  and  projected  skier  demand; 
market  area;  financial  markets  and  tax 
considerati<His,  will  dictate  the  scope  of 
planned  developsaent — not  the  criteria 
used  by  the  authorized  forest  officer  to 
evaluate  permit  term. 

Proposed  I  251.56(b)(2)(ii)(C)  provided 
that  as  a  criterion  for  evaluating  the 
need  for  a  40-year  term  permit  the  full 
40-year  tenure  must  be  consistent  with 
the  approved  forest  land  and  resomce 
management  plaiL  Section  B(i)  of  the 
National  Forest  Management  Act  of  1976 
(16  U.S.C  1600-1614)  requires  diat 
permits  be  consistent  with  land 
management  plans.  Rides  implementing 
Forest  Service  plaiming  are  at  36  CFR 
Part  213,  with  minimum  management 
requirements  delineated  at  36  CFR 
219.27.  These  requirements  essentially 
summarize  other  legal  requirements 
such  as  the  Historic  Presorrotion  Act 
the  EndangCTed  Species  Act  and  good 
management  practices.  One  reviewer 
asked  dut  we  "explain  the 
circumstances  that  might  induce  the 
Service  to  write  a  forest  plan  that  would 
cause  a  limitadon  on  the  issuance  of  a 
ski  area  permit."  In  response,  resource 
allocations  as  developed  in  the  forest 
plans  might  be  constraining.  An 
example  could  be  the  inabdity  to  meet 
all  or  any  of  these  minimum 
management  constraints  in  36  CFR 
219.27.  In  most  cases,  impacts  can  be 
acceptably  mitigated.  However,  a 
competing  potential  use  of  the  land  with 
a  higher  piiblic  benefit  could  preclude 
development  of  a  ski  area.  An  example 
would  be  the  need  to  construct  a  major 
reservoir  which  could  flood  the  only 
potential  base  area  for  a  ski  operation. 
WhUe  the  law  requires  that  permits  be 
consistent  with  plans,  this  can  be 
achieved  by  modifying  development 
proposals,  by  modifying  the  plans,  or 


both.  Forest  plans  are  more  likely  to 
identify  potential  opportunities  and 
local  interest  in  development  of  a  ski 
area  rather  than  bar  their  construction. 

Proposed  9  251.56(g)  set  forth  the 
requirements  by  which  existing  permits 
may  be  converted  to  the  longer  term 
permit  offered  by  the  new  act.  The 
proposal  would  require  the  Forest 
Service  to  offer  a  new  permit  but  allows 
the  existing  permittee  to  decide  whether 
or  not  to  convert.  Paragraph  (g)(3](ii) 
would  require  that  any  current  permittee 
who  consents  to  conversion  must  meet 
the  criteria  for  determining  length  of 
term  set  fordi  in  S  251.56(b)(2).  One 
reviewer  recommended  this  section  be 
eliminated.  This  reviewer  contends  the 
criteria  are  outside  the  scope  of  the  Act 
The  Department  does  not  agree.  If  a 
permittee  converts  to  the  new  permit 
the  term  of  that  permit  must  be 
established.  The  law  does  not  grant  an 
automatic  40-year  term  to  converted 
permits.  In  fact  in  the  committee  reports 
accompanying  the  Act  the  Congress 
stated  it  was  not  their  expectation  that 
every  ski  area  woidd  get  a  40-year  term 
permit  or  even  that  the 
"preponderance"  of  areas  get  a  40-year 
term.  Existing  ski  areas  vary  immensely 
in  financial  or  operational  need. 
Guidance  is  necessary  to  assist  the 
authorized  officer  in  making  the 
determination  for  length  of  tenure  in  the 
conversion  of  existing  permitted 
operations.  Because  there  is  no  basis  for 
estabUshing  a  separate  criterion  for 
terms  of  converted  permits,  this  criterion 
is  adopted  without  change  in  the  final 
rule. 

Section  251.56(g)(4)  of  the  proposed 
rule  provided  that,  if  a  permittee  has 
declined  to  accept  a  new  permit  under 
the  National  Forest  Ski  Area  Permit  Act 
but  subsequenUy  desires  a  modification 
to  the  existing  permit  it  would  be 
mandatory  to  obtain  a  new  permit  tmder 
the  new  act.  This  would  mean  that  it 
would  not  be  possible  to  amend  a 
current  ski  area  term  permit  issued 
under  the  Act  of  1915.  One  reviewer 
reconunended  replacement  wording:  "A 
holder  retains  the  right  to  decline  a  new 
authorization  offered  pursuant  to  this 
paragraph  and  to  continue  to  operate 
under  the  terms  of  the  existing  permits 
until  the  existing  term  permit  expires  at 
which  time  the  holder  must  convert  to  a 
permit  issued  under  the  authority  of  the 
National  Ski  Area  Permit  Act  of  1986." 

The  Department  disagrees  with  this 
recommendation  because  it  precludes 
amendment  of  the  terms  of  a  permit  and 
would  prolong  the  dual  ski  area  permit 
system.  It  is  clear  Congress  intended  to 
provide  for  the  eventual  elimination  of 
the  dual  permit  system.  Congress  was 


also  sympathetic  to  the  desire  of  any 
permittee  who  chose  to  retain  existing 
permits  to  be  able  to  do  so.  While  an 
existing  holder  has  the  right  under  the 
act  to  accept  or  reject  a  new  permit 
fi-om  time  to  time  it  may  become 
necessary  to  agree  bilaterally  to  amend 
a  term  permit  to  provide  for  changed 
conditions.  If  a  change  occius  that 
would  necessitate  amendment  of  the 
existing  term  permit  the  Agency  should 
be  able  to  insist  that  a  new  permit  be 
issued  under  the  National  Forest  Ski 
Area  Permit  Act  of  1986,  to  hasten  the 
replacement  of  the  dual  permit  system. 
However,  the  Department  is  sensitive  to 
the  possible  need  of  some  permittees  to 
retain  their  permits  for  business  or 
financial  reasons.  Therefore,  the  final 
nde  has  been  changed  by  adding 
"unless  the  holder  provides  compelling 
justification  for  retaining  the  existing 
permit." 

The  proposed  rule  would  have  added 
a  new  paragraph  (h)  to  S  251.56  dealing 
with  periodic  revision  of  ski  area 
authorizations.  This  section  would  have 
provided  for  a  ten-year  revision  of  the 
terms  to  be  specified  in  the  permit  to 
accommodate  decisions  made  in  forest 
resource  and  land  management  plan 
which  is  to  be  revised  on  a  10-15  year 
cycle.  Two  reviewers  were  concerned 
that  the  ten-year  provision  rule  may  not 
be  sufficient  to  allow  for  placing 
necessary  controls  on  the  permit  holder 
for  environmental  protection.  Another 
respondent  cautioned  that  the 
requirement  was  beyond  the  scope  of 
the  Act.  This  reviewer  took  the  position 
that  the  rule  would  effectively  create  a 
ten-year  permit  with  3  ten-year  renewal 
options,  in  considering  reviewers' 
comments,  the  Forest  Service  has 
concluded  that  the  intent  of  this 
proposed  provision  can  be  adequately 
met  by  the  clauses  in  the  ski  area  permit 
which  give  the  authorized  officer  the 
authority  needed  to  revise  permits  for 
environmental  protection,  public  health, 
and  safety  needs.  Therefore,  paragraph 
(h)  has  not  been  retained  in  the  final 
rule. 

Section  251.17(h)— Rental  Fees 

The  proposed  rule  added  a  new 
provision  that  would  make  existing  ski 
area  permits  subject  to  any  new  fee 
system  that  might  be  developed.  This 
provision  also  expressly  asserted  the 
authority  of  the  Forest  Service  to  make 
adjustments  to  the  current  fee  system. 
Four  comments  were  received  on  rental 
fees  for  ski  areas.  Three  of  these 
supported  this  provision,  stressing  the 
importance  of  the  Forest  Service 
obtaining  fair  market  value  for  the  use 
of  the  National  Forest  System  lands. 
These  reviewers  agreed  that  provisions 


should  be  made  to  keep  the  fee  system 
sufficienUy  flexible  so  that  it  will 
continue  to  obtain  fair  market  value 
rental  fees  and  if  a  new  system  is 
developed,  that  this  new  system  could 
be  applied  to  all  existing  permits.  The 
Department  is  directed  by  the 
Independent  Offices  Appropriation  Act 
of  1952  (31  U.S.C.  9701)  and  Bureau  of 
the  Budget  Circular  A-2S  to  receive  fair 
market  value  for  permitted  uses.  In 
enacting  the  National  Forest  Ski  Area 
Permit  Act,  the  Congress  reiterated  that 
fees  shall  be  based  on  fair  market  value. 
The  Forest  Service  uses  a  fee 
determination  method  called  the 
Graduated  Rate  Fee  System  which  was 
designed  to  obtain  fair  market  value  for 
the  larger  resort  developments  on  the 
National  Forests.  The  system  was 
designed  from  empirical  data  of  winter 
sports  sites  on  the  National  Forests 
using  records  maintained  for  Federal 
income  tax  purposes.  The  fee  is  a 
function  of  revenue  generated  and  the 
owner's  investment  as  determined  from 
capitalized  assets.  The  system,  as 
designed,  obtains  a  fair  market  value  for 
the  use  of  the  National  Forest  lands. 

Two  respondents  objected  to 
paragraph  (h)  because  it  would  allow 
the  Forest  Service  to  make  changes  to 
the  fee  system  or  to  implement  a  new 
fee  system.  However,  the  basic 
premise — that  these  changes  would  be 
made  to  obtain  fair  market  value  was 
not  challenged  by  these  reviewers.  One 
respondent  proposed  alternative 
language  which  combines  the  language 
of  the  proposed  rule  with  the 
requirement  to  obtain  fair  market  value. 
The  Department  agrees  with  this,  and 
the  reviewers'  proposal  has  been 
adopted  in  the  final  rule.  In  addition,  to 
implement  this  provision,  the  following 
ski  area  term  permit  clause  has  been 
drafted: 

Holder  to  pay  fair  market  value  for  the 
permitted  use.  The  holder  must  pay  fair 
market  value  for  the  use  of  National  Forest 
System  land 

1.  The  provisions  of  the  Graduated  Rate 
Fee  System  (CRFS)  identified  under  this 
permit  may  be  revised  by  the  Forest  Service 
to  reflect  changed  times  and  conditions. 
Changes  *vill  l>ecome  effective  when: 

a.  Mutually  agreed:  or, 

b.  Permit  is  amended  for  other  purposes:  or, 

c.  A  new  permit  is  issued  including  reissue 
after  termination. 

2.  The  Graduated  Rate  Fee  System  may  t»e 
replaced  in  its  entirety  by  the  Chief  of  the 
Forest  Service  if  a  new  generally  applicable 
fee  system  is  imposed  affecting  all  holders  of 
authorizations  under  Pub.  L  99-522. 
Replacement  shall  become  effective  on  the 
beginning  of  the  holder's  business  year 
following  establishment 
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General  Comments 

Restriction  of  access  and  size  of  area 
under  permit 

Five  of  the  8  reviewers  expressed 
concern  regarding  the  amount  of 
National  Forest  System  land  that  would 
be  put  under  permit  for  ski  areas  and 
possible  limitation  on  public  access  for 
other  forms  of  recreation  imposed  by  the 
permit  holder.  In  response,  all  National 
Forest  System  lands  are  opened  to 
public  entry  unless  specifically  closed. 
Specific  authorization  is  not  required  to 
use  National  Forest  System  lands  or 
faciUties  for  camping,  picnicking,  hiking, 
Bshing,  hunting,  horse  riding,  boating,  or 
similar  recreational  activity,  unless 
specifically  closed  for  good  reasons  as 
authorized  in  36  CFR  Part  281  Subpart  B. 
There  was  fear  expressed  that  a  40-year 
leasehold  estate  would  be  created. 
Neither  the  Act  nor  the  regulation  would 
create  a  leasehold  estate.  The 
authorizing  document  is  not  a  lease  but 
a  term  permit  which  is  defined  at 
i  251.51  as,  "a  special  use  authorization 
to  occupy  and  use  National  Forest 
System  land,  other  than  rights-of-way 
under  i  251.53(1)  of  this  part,  for  a 
specifled  period  which  is  both  revocable 
and  compensable  according  to  its 
terms."  Pun^uant  to  36  CFR  251.55  which 
addresses  the  permittee's  "Nature  of 
Interest"  the  Government  retains  the 
right  of  access  and  to  make  other  uses  of 
the  area.  Neither  the  character  and  use 
of  the  lands  nor  a  permittees  interest 
will  change  from  the  current  situation  as 
a  result  of  issuing  a  new  ski  area  permit. 

Regarding  the  size  of  the  area  under 
permit,  although  ski  areas  are  currently 
under  the  authorization  of  an  annual 
permit,  converting  them  to  a  term  permit 
which  may  extend  to  40  years  will  not 
be  done  without  consideration  of  the 
consequences.  Forest  Supervisors  will 
give  serious  consideration  to  the 
placement  of  the  permit  boundary  and 
lands  included  therein  and  will  continue 
to  be  directed  by  S  251.55(d)  which 
requires  that  the  lands  under  permit  will 
be  limited  to  that  which  the  authorized 
officer  determines:  (1)  Will  be  occupied 
by  the  facihties  authorized:  (2)  to  be 
necessary  for  the  construction, 
operation,  maintenance,  and  full 
utilization  of  the  authorized  facilities  or 
the  conduct  of  authorized  activities;  and, 
(3)  to  be  necessary  to  protect  the  public 
health  and  safety  and  the  environment. 
Lands  not  currently  meeting  these 
criteria  will  not  be  included  and  lands 
which  in  the  future  fail  to  meet  the 
criteria  may  be  withdrawn  from  the 
permit  unilaterally  by  the  authorized 
officer.  Permit  clauses  to  address  the 
size  of  the  area  read  as  follows: 


Non-exclusive  Use.  This  permit  is  not 
exclusive.  The  Forest  Service  reserves  the 
right  to  use  or  permit  others  to  use  any  part  of 
the  permitted  area  for  any  purpose,  provided 
such  use  does  not  materially  interfere  with 
the  rights  and  privileges  hereby  authorized. 

Area  Access.  Except  for  any  restrictions  as 
the  holder  and  the  authorized  officer  may 
agree  to  be  necessary  to  protect  the 
installation  and  operation  of  authorized 
structures  and  developments,  the  lands  and 
waters  covered  by  this  permit  shall  remain 
open  to  the  public  for  all  lawful  purposes.  To 
facilitate  public  use  of  this  area,  all  existing 
roads  or  roads  as  may  be  constructed  by  the 
holder,  shall  remain  open  to  the  public, 
except  for  roads  as  may  be  closed  by  joint 
agreement  of  the  holder  and  the  authorized 
officer. 

Periodic  Revision.  1.  The  terms  and 
conditions  of  this  authorization  shall  be 
subject  to  revision  to  reflect  changing  times 
and  conditions  so  that  land  use  allocation 
decisions  made  as  a  result  of  revision  to  the 
Forest  Land  and  Resource  Management  Plan 
may  be  incorporated. 

2.  At  the  sole  discretion  of  the  authorized 
officer  this  term  permit  may  be  amended  to 
remove  authorization  to  use  any  National 
Forest  System  lands  not  specifically  covered 
in  tiie  Master  Development  Plan  and/or 
needed  for  use  and  occupancy  under  this 
authorization. 

National  Environmental  Planning  Act 
Compliance 

One  reviewer  submitted  comments 
and  recommendations  on  the  Forest 
Service's  policy  and  procedures  for 
complying  with  the  requirements  of 
National  Environmental  Policy  Act 
(NEPA)  in  acting  on  ski  area  permits  in 
general.  These  comments  were  beyond 
the  scope  of  this  rule.  This  reviewer  also 
stated  that  it  was  unclear  how  the 
Forest  Service  reached  the  position  that 
the  promulgation  of  these  rules  will  have 
no  significant  impact  on  the 
environment.  In  response,  the 
Department  wants  to  emphasize  that  the 
NEIpA  process  is  not  in  anyway  pre- 
empted by  these  rules.  The  focus  of  the 
National  Forest  Ski  Area  Permit  Act 
was  to  eliminate  the  dual  permit  system 
by  removing  the  80-acre  limitation  and 
to  provide  for  improved  financial 
security  of  ski  area  permittees  by 
increasing  the  maximum  term  from  30  to 
40  years.  Congress  was  dealing  with  the 
instruments  of  authorization  and  not 
with  land  allocation  decisions  nor 
questions  of  environmental  concern.  The 
proposed  rule  was,  therefore,  limited  to 
those  procedures  necessary  to 
implement  the  Act.  For  this  reason,  the 
proposed  rule  itself  was  not  found  to 
have  a  significant  effect  on  the  quality 
of  the  human  environment.  Neither  the 
Act  nor  these  rules  relieve  the  Forest 
Service  in  its  management  of  all  aspects 
of  the  National  Forest  System  lands  of 
any  duty  under  any  other  Act.  In  fact. 


compUance  with  the  National 
Envirorunental  Policy  Act  and  the 
National  Forest  and  Rangelands 
Renewable  Resoiu-ces  Planning  Act  as 
amended  by  the  National  Forest 
Management  Act  were  specifically  cited 
in  the  National  Forest  Ski  Area  Permit 
Act  of  1986.  At  every  decision  point  for 
each  stage  of  the  development  of  a  ski 
area,  it  is  necessary  to  undertake 
environmental  analysis  and  to  document 
these  analyses  in  either  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement. 

The  same  reviewer  took  the 
opporttinity  to  call  attention  to  the 
necessity  for  ski  areas  to  comply  with 
section  319  requirements  of  the  Clean 
Water  Act  of  1987,  which  establishes  a 
new  non-point  source  management 
program  for  all  States  and  requires  that 
Federal  projects  be  consistent  with  the 
State's  Management  Program.  There  are 
many  State,  local  and  other  Federal 
laws  and  regulations  which  affect  ski 
areas.  The  rules  already  require  permit 
holders  to  abide  by  all  applicable  laws; 
therefore,  there  is  no  need  for  a 
redundant  provision  in  this  rulemaking. 
In  addition,  the  ski  area  permit  contains 
the  following  clause,  which  is  very 
similar  to  the  current  existing  clause 
found  in  all  special  use  permits  and 
which  addresses  this  requirement: 

Rules.  Laws  and  Ordinances.  The  holder, 
in  exercising  the  privileges  granted  by  this 
term  permit,  shall  comply  with  all  present 
and  future  regulations  of  the  Secretary  of 
Agriculture  and  federal  laws;  and  all  present 
and  future,  state,  county,  and  municipal  laws, 
ordinances,  or  regulations  which  are 
applicable  to  the  area  or  operations  covered 
by  this  permit  to  the  extent  they  are  not  in 
conflict  with  federal  law,  policy  or  regulation. 
The  Forest  Service  assumes  no  responsibility 
for  enforcing  laws,  regulations,  ordinances 
and  the  like  which  are  under  the  jurisdiction 
of  other  government  bodies. 

Another  respondent  was  concerned 
that  the  10-year  periodic  revision  of  the 
rule  may  not  provide  sufficient 
flexibility  for  a  Forest  Supervisor  to 
make  mid-term  permit  modifications  in 
response  to  impacts  to  fish  and  wildlife 
resources  that  were  unforeseen  at  the 
time  a  permit  was  issued.  The  10-year 
periodic  revision  has  been  dropped 
(§  251.56(h)).  Very  strong  controls  for  all 
areas  of  nattval  resource  protection  and 
management  exist  in  the  terms  of  the 
permit  itself  and  elsewhere  within  36 
CFR  Parts  251  and  261.  In  addition  to  the 
permit  clause  on  Rules,  Laws,  and 
Ordinances,  the  holder  is  required  to 
maintain  the  improvements  and 
premises  to  standards  of  repair, 
orderliness,  neatness,  sanitation,  and 
safety  acceptable  to  the  authorized 


officer.  Standards  are  subject  to  periodic 
change  by  the  authorized  officer.  The 
holder  must  prepare  and  annually  revise 
an  operating  plan  to  cover  winter  and 
summer  operations  utt  appropriate.  The 
provisions  of  the  approved  operating 
plan  and  the  annual  revisions  become  a 
part  of  the  permit.  In  the  approval 
process  for  the  operating  plan,  the 
authorized  officer  may  define  areas  to 
be  addressed  in  addition  to  the  required 
areas  of  vegetation  management, 
erosion  control,  etc.  When  quick  action 
is  needed,  the  authorized  officer  may 
require  immediate  temporary 
suspension  of  the  operation,  in  whole  or 
in  part  when  it  is  determined  to  protect 
public  health,  safety,  or  the 
environment 

One  reviewer  suggested  it  would  be 
wise  to  provide  for  varying  tenure  for 
occupancy  of  different  structiu^s  on 
national  forest  lands.  The  example  was 
given  that  while  it  may  be  appropriate  to 
provide  long  tenure  for  a  lift  facility, 
other  faciUties  such  as  a  sewage 
treatment  plant  might  warrant  a  shorter 
tenure.  The  reviewer  believes  a  shorter 
tenure  could  also  be  offered  to 
encourage  or  require  that  some 
inappropriate  uses  be  phased  out  and 
moved  to  private  lands.  For  facilities 
that  may  cause  environmental  problems, 
the  mechanisms  exist  imder  the  permit 
for  correcting  the  problem  or  removing 
the  facility.  U  in  the  planning,  it  was 
determined  that  employee  housing 
would  have  to  be  provided,  with  the 
consent  of  the  authorized  officer,  for  the 
first  ten  years  until  a  community  base 
was  established  on  private  lands,  this 
could  be  approved  as  part  of  the 
acceptance  of  the  Master  Development 
plan  which  becomes  part  of  the  special 
use  permit. 

Transfer  of  Permits.  One  respondent 
expressed  the  opinion  that  the  Forest 
Service  should  be  concerned  with  the 
transferring  of  the  new  long-term 
permits  to  new  owners  of  the 
improvements.  Given  the  substantially 
longer  tenure,  they  believe  some  limits 
and  conditions  should  be  set.  Existing 
§  231.59,  Transfer  of  special  use 
privileges,  specifies  that  a  buyer  of  the 
permit  holders  improvements  must 
qualify  and  agree  to  comply  with  and  be 
bound  by  the  terms  and  conditions  of 
the  special  use  permit  and  such  new 
conditions  as  may  warrant  In  addition, 
a  clause  in  the  ski  area  term  permits 
addresses  this  requirement  as  follows: 

Divestiture  of  Ownership.  Upon  change  in 
ownership  of  the  facilities  authorized  by  this 
permit,  the  rights  granted  under  this 
authorization  may  be  transferred  to  the  new 
owner  upon  application  to  and  approval  by 
the  authorized  officer.  The  new  owner  must 
qualify  and  agree  to  comply  with  and  be 


bound  by  the  terms  and  conditions  of  the 
authorization.  In  granting  approvat  the 
authorized  officer  may  modify  the  terms, 
conditions,  and  special  stipulations  to  reflect 
any  new  requirements  imposed  by  current 
Federal  and  state  land  use  plans,  laws, 
regulations  or  other  management  decisions. 

A  concern  was  also  expressed  that 
there  was  an  increasing  trend  for  ski 
areas  to  be  sold  and  often  to  foreign 
corporations.  The  Department  has  not 
seen  an  increase  in  the  rate  of  sale  of  ski 
areas  on  National  Forest  System  lands. 
Changes  in  ownership  occur 
infrequently.  We  are  aware  of  only  two 
areas  of  165  which  have  foreign 
corporations  as  parent  companies. 
Without  legislation  to  the  contrary,  sale 
to  foreign  owners  is  not  prohibited  if 
they  meet  the  financial  qualifications. 

One  reviewer  believed  the  new  permit 
presented  an  opportunity  to  stron^y 
endorse  and  even  require  major  ski 
areas  to  be  active  partners  in  the 
Agency's  Resort  Naturalist  program.  The 
Agency  is  actively  working  with  its  ski 
area  permittees  to  initiate  programs 
which  will  increase  public 
imderstanding  and  appreciation  for 
natural  resource  management  but  does 
not  believe  it  is  appropriate  to  require 
participation  as  a  condition  of  a  permit. 

Having  considered  the  comments 
received,  the  Department  is  adopting 
final  rules  to  govern  issuance  of  new  ski 
area  permits  and  conversion  of  existing 
ski  area  permits.  The  nde  contains  the 
provisions  bom  the  proposed  rule 
except  as  noted  in  the  preceding 
responses  to  comments.  These  rules 
address  the  tenure  and  renewability  of 
ski  area  permits.  The  rules  do  not 
directly  or  indirectly  provide  for  nor 
abrogate  any  change  to  any  specific  use 
of  National  Forest  System  lands  or 
decisions  affecting  use  of  these  lands. 

Regulatory  Impact 

This  rule  has  been  reviewed  under 
USDA  procedures  and  Executive  Order 
12291.  It  has  been  determined  that  this 
regulation  is  not  a  major  rule.  Little  or 
no  effect  on  the  economy  will  result 
from  this  regulation  since  it  affects  only 
those  parties  who  occupy  or  use  land 
within  the  National  Forest  System  for 
ski  area  development.  The  effect  of  the 
law  is  to  marginally  increase  net 
benefits  to  the  Government  and  the 
permittees  by  reducing  the  number  of 
special  use  permits  issued  and  thus  the 
administrative  costs  associated  with 
issuance  The  issuing  of  regulations  and 
the  conversion  of  all  existing  ski  area 
permits  to  the  new  authority,  subject  to 
permittee  concurrence,  is  a  requirement 
of  the  law  governing  ski  area  permits 

The  Department  of  Agricultiu^  has 
determined  that  this  action  will  not  have 


a  significant  effect  on  a  substantial 
ntmiber  of  small  entities.  Furthermore,  it 
does  not  directly  result  in  additional 
procedures  or  paperwork  not  already 
required  by  law.  The  special  use 
authorization  and  application 
procedures  applicable  to  obtaining  new 
ski  area  permits  are  cleared  for  the  uses 
of  this  final  rule  and  have  been  assigned 
OMB  control  No.  0596-0082.  These 
information  collection  requirements  are 
approved  for  use  through  August  31, 
1989.  Information  requirements  in  the  ski 
area  permit  are  ciurently  under  review 
by  the  Office  of  Management  and 
Budget  notice  of  whidb  was  given  in  the 
Federal  Register  on  April  4. 1989,  at  54 
FR 13537. 

Based  on  past  experience  and 
environmental  analysis,  this  rule  in  and 
of  itself  will  haVe  no  significant  effect  on 
the  human  environment,  individually  or 
cumulatively.  Therefore,  it  is  hereby 
excluded  from  documentation  in  an 
environmental  assessment  or  an 
environmental  impact  statement  (40  CFR 
1506.4). 

list  of  Subjects  in  36  CFR  Part  251 

Electrical  power.  Mineral  resources. 
National  forests.  Public  lands  rights-of- 
way.  Reporting  and  recordkeeping 
requirements.  Water  resources. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  Subpart  B — Special  Uses 
of  Part  251  of  Title  36  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  251— LAND  USES  [AMENDED] 

Subpart  B— Special  UaM  fAmMided] 

1.  The  Authority  citation  for  Subpart  B 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C  472.  497b.  551. 1134. 
3210:  30  U.S.C.  185;  43  U.S.C.  1740. 1761-1771. 

2.  In  S  251.51.  add  the  following 
definition  in  the  appropriate 
alphabetical  order 

§251.51    Definitions. 

***** 

"Ski  area" — a  site  and  attendant 
facilities  expressly  developed  to 
accommodate  alpine  or  nordic  skiing 
and  from  which  the  preponderance  of 
revenue  is  generated  by  the  sale  of  Uft 
tickets  and  fees  for  ski  rentals,  for  skiing 
instruction  and  trail  passes  for  the  use 
of  permittee-maintained  ski  trails.  A  ski 
area  may  also  include  ancillary  facilities 
directly  related  to  the  operation  and 
support  of  skiing  activities. 

4  •  *  •  * 

3.  In  §  251.53,  revise  the  introductory 
text  and  add  a  new  paragraph  (n)  to 
read  as  follows: 
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1 2S1.A3    Auttwftti#c 

Subject  to  any  limitations  contained 
in  applicable  statutes,  the  Chief  of  the 
Forest  Service,  or  other  Agency  official 
to  whom  such  authority  is  delegated, 
may  issue  special  use  authorizations  for 
National  Forest  System  land  under  the 
authorities  cited  and  for  the  types  of  use 
specified  in  this  section  as  follows: 
*        •        *        •        • 

(n)  Operation  of  nordic  and  alpine  ski 
areas  and  facilities  for  up  to  40  years 
and  encompassing  such  acreage  as  the 
Forest  Officer  determines  sufficient  and 
appropriate  as  authorized  by  the 
National  Forest  Ski  Area  Permit  Act  of 
1986  (16  U.S.C.  497b). 

4.  In  I  251.56  revise  paragraph  (b]  and 
add  new  paragraph  (g)  to  read  as 
follows: 

9251.S6   Tanra  and  Cendttlofw. 


(b)  Duration  and  renewabiIity—[\] 
Requirements.  If  appropriate,  each 
special  use  authorization  will  specify  its 
duration  and  renewability.  The  duration 
shall  be  no  longer  than  the  authorized 
officer  determines  to  be  necessary  to 
accomplish  the  purpose  of  the 
authorization  and  to  be  reasonable  in 
light  of  all  circumstances  concerning  the 
use.  including  (i)  resource  management 
direction  contained  in  land  management 
and  other  plans:  (ii)  public  benefits 
provided;  (iii)  cost  and  life  expectancy 
of  the  authorized  facilities;  (iv)  financial 
arrangements  for  the  project;  and  (v)  the 
life  expectancy  of  associated  facilities, 
licenses,  etc.  Except  for  special  use 
authorizations  issued  under  the  National 
Forest  Ski  Area  Permit  Act  of  1986. 
authorizations  exceeding  30  years  shall 
provide  for  revision  of  terms  and 
conditions  at  specified  intervals  to 
reflect  changing  times  and  conditions. 

(2)  Ski  area  permits,  (i)  For 
authorizations  issued  under  the  National 
Forest  Ski  Area  Permit  Act  of  1086.  the 
authorized  officer  normally  shall  issue  a 
ski  area  authorization  for  40  years,  if. 
upon  consideration  of  information 
submitted  by  the  applicant,  the 
authorized  officer  finds  that  the  ski  area 
development  meets  the  following 
standards: 

(A)  In  the  case  of  an  existing  permit 
holder,  existing  on-site  investment  is  of 
sufficient  magnitude  to  justify 
authorization  for  40  years: 

(B)  In  the  case  of  an  existing  permit 
holder,  existing  investment  of  capital  is 
in  ski-related  facilities; 

(C)  Planned  investment  capital  is 
directly  related  to  development  of  ski 
area  facilities  and  is  not  for  financing 
regular,  ongoing  operation  and 
maintenance  costs; 


(D)  Ski  facilities  requiring  long-term 
investment  are.  or  will  be.  located 
predominately  on  land  authorized  under 
a  permit; 

(E)  The  number  and  magnitude  of 
planned  facilities,  as  detailed  in  a 
Master  Development  Plan,  clearly 
require  long-term  financing  and/or 
operation: 

(F)  The  United  States  is  not  the  owner 
of  the  principal  facilities  within  the 
authorized  ski  area. 

(ii]  A  term  of  less  than  40  years  shall 
be  authorized  for  a  ski  area  when  the 
applicant  requests  a  shorter  term  or 
when,  in  the  authorized  officer's 
discretion: 

(A)  Analysis  of  the  information 
submitted  by  the  applicant  indicates 
that  a  shorter  term  is  su^icient  for 
financing  of  the  ski  area; 

(B)  The  ski  area  development, 
whether  existing  or  proposed,  does  not 
meet  the  standards  of  paragraph  2(i)(A)- 
(F)  of  this  section:  or 

(C)  A  40-year  authorization  would  be 
inconsistent  with  the  approved  forest 
land  and  resource  management  plan 
governing  the  area  (36  CFR  Part  219). 
***** 

(g)  Conversion  of  Ski  Area 
Authorizations.  (1)  The  Forest  Service 
shall  request  that  all  existing  permit 
holders  convert  existing  authorizations 
for  ski  areas  to  a  new  authorization 
issued  ptusuant  to  the  National  Forest 
Ski  Area  Permit  Act. 

(2)  Any  current  holder  of  a  ski  area 
permit  who  wishes  to  convert  an 
existing  permit  to  one  issued  pursuant  to 
the  National  Forest  Ski  Area  Permit  Act 
must  submit  a  written  request  for  the 
new  authorization  to  the  authorized 
officer. 

(3)  With  the  consent  of  the  holder,  the 
authorized  officer  shall  convert  the 
authorization  if: 

(i)  The  holder  is  in  compliance  with 
the  existing  authorization: 

(ii)  All  fees  currently  due  under  the 
existing  authorization  are  paid  in  full; 
and 

(iii)  Any  proposed  modifications  of 
terms  and  conditions  of  the  existing 
authorization  included  in  a  request  for 
conversion  meet  the  standards  of 
paragraphs  (2](i)  (A)  through  (F)  of  this 
section  and  the  relevant  requirements  of 
this  subpart. 

(4)  A  holder  retains  the  right  to 
decline  a  new  authorization  offered 
pursuant  to  this  paragraph  and  to 
continue  to  operate  under  the  terms  of 
the  existing  permit.  However,  pursuant 
to  the  rules  at  |  251.61  of  this  subpart, 
major  modifications  of  existing  permits 
shall  require  conversion  to  a  permit 
issued  under  the  authority  of  the 


National  Forest  Ski  Area  Permit  Act. 
unless  the  holder  provides  compelling 
justiBcation  for  retaining  the  existing 
permit. 

7.  In  9  251.57.  add  a  new  paragraph  (h) 
as  follows: 

$251.57    Rental  f«M. 

***** 

(h)  Each  ski  area  authorization  issued 
under  the  authority  of  the  National 
Forest  Ski  Area  Permit  Act  shall  include 
a  clause  that  provides  that  the  Forest 
Service  may  adjust  and  calculate  future 
rental  fees  to  reflect  Agency  revisions  to 
the  existing  system  for  determining  fees 
based  on  fair  market  value  or  to  comply 
with  any  new  fee  system  for  determining 
fees  based  on  fair  market  value  that 
may  be  adopted  after  issuance  of  the 
authorization. 
Qayton  Yeutter. 
Secretary. 

Date:  May  19, 1989. 

(FR  Doc.  89-12493  Filed  S-2«-a9;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  761 

[OPTS-00085A;  FRL-3575-7] 

Toxic  Substances  Control  Act 
Regulations;  Conrectlon  of  Technical 
Amendment 

aqency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule;  Technical 
amendment  correction. 

summary:  EPA  issued  a  technical 
amendment,  which  was  published  in  the 
Federal  Renter  of  April  15. 1988  (53  FR 
12522).  to  some  of  the  rules  under  the 
Toxic  Substances  Control  Act.  On  page 
12524.  in  the  list  of  paragraphs  in  40  CFR 
761.60  where  "50  ppm"  was  revised  to 
read  "500  ppm."  inadvertently 
paragraph  (a)(1)  was  included.  The 
reference  should  have  remained  "50 
ppm"  because  EPA  did  not  intend  to 
change  the  scope  of  regulatory  coverage 
of  S  761.60.  This  document  corrects  that 
mistake. 

date:  This  correction  is  effective  May 
25.1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl.  Director.  TSCA 
Assistance  Office  (TS-799). 
Environmental  Protection  Agency.  Rm. 
EB-44,  401  M  Street  SW.,  Washington. 
DC  20460.  (202-554-1404).  TDD:  (202- 
554-0557). 


List  of  Subjects  b  40  CFR  Part  761 

Environmental  protection.  Hazardous 
materials,  Labeling,  Polychlorinated 
biphenyls,  Reporting  and  recordkeeping 
requirements. 

Dated:  May  17. 1989. 
Cynthia  Stroup, 

Acting  Director,  Exposure  Evaluation 
Division. 

Therefore.  40  CFR  Part  761  is 
amended  as  follows: 

PART  761— [AMENDED] 

1.  The  authority  citation  for  Part  761 
continues  to  read  as  follows: 

Authority:  IS  U.S.C.  2605. 2607,  and  2611; 
Subpart  G  also  issued  under  15  U.S.C.  2614 
and  2616. 

S  761.60    [Amended] 

2.  In  5  761.60(a)(1).  "500  ppm"  is 
revised  to  read  "50  ppm." 

[FR  Doc.  89-12561  Filed  5-24-89:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[BO  Docket  No.  61-742.  FCC  89-108] 

Broadcast  Services;  License  Renewal 


agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  action  (1)  imposes 
limitations  on  the  settlements  of 
competing  applications  and  petitions  to 
deny  Hied  in  the  license  renewal 
context;  (2)  requires  a  case-by-case 
review  of  citizens'  agreements  reached 
in  the  license  renewal  context  to  ensure 
that  they  are  in  the  public  interest;  (3) 
modifies  the  Commission's  policy 
regarding  enforcement  of  programming- 
related  promises  in  citizens'  agreements; 
and  (4)  eliminates  the  Commission's 
policy  of  permitting  competing 
applicants  in  license  renewal 
proceedings  to  rely  on  the  availability  of 
an  incumbent  licensee's  transmitter  site. 

This  action  is  taken  by  the 
Commission  generally  to  eliminate 
abuse  of  its  license  renewal  process. 
This  action  should  (1)  discourage 
persons  from  filing  competing 
applications  and  petitions  to  deny  in 
broadcast  license  renewal  proceedings 
with  the  purpose  of  settling  out  for  a 
proHt;  (2)  ensure  that  citizens' 
agreements  reached  in  the  license 
renewal  context  are  consistent  with  the 
public  interest;  (3)  conform  the 
Commission's  policy  regarding 


enforcement  of  citizens'  agreements 
with  its  deregulatory  initiatives;  and  (4) 
require  all  competing  applicants  to 
establish  reasonable  assurance  of  the 
availability  of  a  transmitter  site  to 
discourage  the  filing  of  non  bona  fide 
applications  and  to  provide  an 
independent  basis  for  comparing  the 
technical  proposals  of  the  incumbent 
and  competing  applicants. 
EFFECTIVE  DATE:  June  28. 1989. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Mohrman-Gillis,  Policy  &  Rules 
Division,  Mass  Media  Bureau,  (202)  632- 
7792. 
SUPPLEMENTARY  INFORMATION:  1.  The 

information  collection  and  reporting 
burden  on  persons  seeking  Commission 
approval  for  the  dismissal  of  pre-Initial 
Decision  competing  applications  and  for 
non-monetary  citizens'  agreements  is 
estimated  to  average  fifteen  minutes  per 
response.  The  information  collection 
and  reporting  burden  on  persons  seeking 
Commission  approval  for  the  settlement 
of  post-Initial  Decision  competing 
applications  and  petitions  to  deny  is 
estimated  to  average  two  hours  per 
response.  These  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  iriformation,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission,  Office  of  the  Managing 
Director.  Washington.  DC  20554.  and  to 
the  Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs.  Washington.  DC  20503. 

2.  This  is  a  summary  of  the 
Commission's  "Report  and  Order"  in  BC 
Docket  No.  81-742,  adopted  March  30. 
1989  and  released  May  16, 1989.  The  full 
text  of  the  Commission's  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  Northwest.  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services  (202)  857-3800, 
2100  M  Street.  Northwest,  Suite  140. 
Washington.  DC  20037. 

Background 

3.  This  rule  making  action  addresses 
three  broad  issues  raised  for  comment  in 
the  Commission's  "Second  Further 
Notice  of  Inquiry  and  Notice  of 
Proposed  Rule  Making  in  BC  Docket  No. 


81-742."  53  FR  31894  (Aug.  22, 1988) 
("Second  Further  Notice"),  a 
comprehensive  inquiry  on  reform  of  the 
broadcast  license  renewal  process. 

4.  First,  in  response  to  troubling 
allegations  that  some  parties  mi^t  be 
using  the  license  renewal  process  to 
obtain  payments  or  benefits  from  the 
renewal  applicant  unrelated  to 
legitimate  public  interest  aims,  the 
Commission  invited  public  comment  on 
this  alleged  abuse.  Specifically,  the 
Commission  asked  whether  competing 
applications  (applications  for 
construction  permits  for  broadcast 
facilities  that  are  mutually  exclusive 
with  renewal  applications  filed  by 
incumbent  licensees)  and  petitions  to 
deny  were  being  filed  against  license 
renewal  applicants  for  the  purpose  of 
exacting  large  settlement  payments  for 
dismissing  these  challenges,  and 
whether  limitations  on  settlement 
payments  would  help  curb  such  abuse. 
Related  to  this  issue  was  whether  the 
limits  should  extend  to  citizens' 
agreements  (agreements  between 
broadcasters  and  citizens'  groups 
generally  regarding  programming  or 
employment  matters)  reached  in 
exchange  for  dismissing  petitions  to 
deny  filed  in  the  license  renewal 
context.  In  response  virtually  all 
commenters.  representing  both  industry 
and  public  interest  groups,  asserted  that 
abuse  is  a  serious  problem  that  warrants 
immediate  Commission  action.  Hie  clear 
majority  of  commenters  supported 
limitations  on  settlement  payments  for 
the  dismissal  of  both  competing 
applications  and  petitions  to  deny. 

5.  Second,  the  Commission  sought 
comment  on  whether  it  should  modify 
its  policy  regarding  enforcement  of 
program-related  promises  made  in 
citizens'  agreements,  "Agreements 
Between  Broadcast  Licensees  and  the 
Public."  57  FCC  2d  42  (1975),  particularly 
since  it  no  longer  required  detailed 
programming  proposals  in  conjunction 
with  renewal  applications  and  no  longer 
apphed  a  "promise  versus  performance" 
standard  to  renewals.  Accordingly,  the 
Commission  asked  whether  it  should 
eliminate  its  policy  of  regarding 
program-related  promises  made  in 
citizens'  agreements  as  commitments  to 
the  Commission  to  be  relied  upon  in  its 
decision  making  processes.  Only  a  few 
parties  (five  of  twenty-nine  commenters 
and  reply  commenters)  addressed  the 
issue  of  enforcement  of  citizens' 
agreements.  The  majority  of  these  urge 
the  Commission  to  maintain  its  current 
enforcement  policies. 

6.  Finally,  the  Commission  sought 
comment  on  whether  it  should  eliminate 
what  is  known  as  the  Cameron  doctrine, 
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a  policy  that  allowed  a  conpating 
applicant  in  a  comparatiTt  renewal 
ptoceeding  to  presume  that  the 
incumbent  licouee't  transmitter  site 
would  be  available  to  it  if  it  prevailed. 
See  George  S.  Cameron  Jr. 
Communications,  71  FCC  2d  460  (1870). 
The  Commlseion  was  coocemed  that  the 
presumption,  among  other  ttiings, 
facilitated  the  filing  of  non  bona  fide 
applications  by  permitting  renewal 
challengers  merely  to  done  technical 
proposals  submitted  by  the  renewal 
applicants.  All  <tf  the  eight  conunenters 
that  addressed  the  issue  advocated 
eliminatioa  of  the  Cameron 
presumption. 

7.  The  Coomdssion  also  sought 
comment  on  other  proposed  reforms  of 
the  license  renewal  process,  but  stated 
they  would  be  resolved  separately.  First, 
it  sought  comment  on  whether  it  should 
modi^  FCC  Form  301  to  require 
competing  applicants  in  the  hcense 
renewal  context  to  submit  additional 
information  as  another  means  oi 
deterring  non  6aino  fide  applicants.  The 
Commission  incorporated  the  record 
regarding  Form  301  into  General  Docket 
No.  88-328.  which  dealt  with  proposed 
Form  301  amendments  for  all 
construction  permit  applications, 
including  dKwe  in  the  renewal  context 
The  Commission  adopted  a  "Report  and 
Order  in  Gen.  Dodcet  No.  88-328,"  FCC 
ae-lia  M  FR  ig061  (May  0. 1989),  which 
amended  Form  301  to  require  all 
applicants  for  construction  permits  to 
provide  more  financial,  ownership,  and 
integration  infbrmatioiL 

8.  The  Commission  also  sou^t 
comment  on  proposals  for  reforming  the 
standards  used  in  comparative  hearings 
to  determine  whether  an  incumbent 
licensee  or  a  competing  applicant  will 
best  serve  the  public  interest, 
convenience,  and  necessity.  Spedfically, 
the  Commission  sought  comment  on 
proposals  to  clarify  its  standards  for 
awarding  a  so-called  "renewal 
expectancy,"  a  credit  awarded  to 
incumbent  Ucensees  for  "meritorious" 
service  thet  meets  the  needs  and 
interests  of  its  community  of  license: 
and  on  proposals  to  eliminate  or  reduce 
in  weight  certain  of  the  criteria  used  to 
compare  ir.cumbent  licensees  and 
competing  spplicants  in  a  renewal 
proceeding. 

For  reasons  stated  in  a  separate 
"Third  Further  Notice  of  Inquiry  and 
Notice  of  Proposed  Rule  Making  in  BC 
Docket  No.  81-742."  FCC  89-109 
(adopted  March  30, 1980),  the 
Commission  decided  to  seek  comment 
on  an  additional  proposal  for  making  the 
Commission's  renewal  expectancy 
standard  more  concrete  and  less  subject 


to  protracted  litigation  and  abuse.  It 
stated  that  diosc  portions  tA  BC  Docket 
No.  81-742  pertaiiiing  to  the  renewal 
expectancy  standard,  as  well  as  the 
other  comparative  criteria,  would 
therefore  be  held  open  pending  further 
comment. 

Rule  and  PoHcy  f^^xgf 

9.  Settlement  Limitations.  Based  upon 
a  careful  review  of  the  record,  as  well  as 
its  own  experience  in  administering  the 
licensing  process,  the  Commissioo 
recognized  that  its  existing  poUdes, 
albeit  unintentionally,  were  providuig 
mechanisms  and  incentives  for  abuse  of 
its  processes.  As  one  measure  to  curb 
the  abuse,  the  Commission  imposed 
Ihnitations  on  settlements  of  hcense 
renewal  challenges.  With  regard  to 
settlements  of  competing  appbcations, 
the  Commission  banned  all  payments  to 
competing  applicants  (other  than  the 
inctimbent  licensee)  for  withdrawing  an 
apphcation  prior  to  the  Initial  Dedsion 
stage  of  a  comparative  hearing,  and 
thereafter,  restolcted  payments  to  the 
legitimate  and  prudent  expenses  of  the 
nvithdrawing  appUcant.  With  regard  to 
settlements  of  petitions  to  deny  hcense 
renewal  appbcations,  the  Commission's 
new  poUdes  depend  on  whether  the 
petition  is  dismissed  in  exchange  for 
money  or  promises  to  implement  some 
type  of  nonTinancial  reform.  Where  a 
petition  is  dismissed  for  money,  the 
Commission  limited  any  settlement 
payments  to  the  legitimate  and  prudent 
expenses  of  the  withdrawing  petitioner. 
Where  a  petition  is  dismissed  for  a 
promise  by  the  Ucensee  to  implement  a 
nonfinancial  reform,  snch  a  settlement, 
which  is  generally  referred  to  as  a 
dtizens'  agreement,  must  be  reviewed 
and  approved  by  the  Commission  under 
its  public  interest  standard.  In  reviewing 
such  agreements,  the  Commission  stated 
that  it  would  apply  a  rebuttable 
presumption  that  any  agreement  in 
which  the  petitioner  is  paid  to  perform 
the  promised  reform  would  be  regaided 
as  contrary  to  the  public  interest. 

10.  The  Commission  imposed 
limitations  on  settlements  of  competing 
applications  to  assure  that  such 
applications  are  filed  for  the  purpose  of 
obtaining  a  broadcast  license  rather 
than  to  settle  out  for  a  profit.  It  stated 
that  banning  payments  for  settlements 
of  all  pre-Initial  Decision  applications 
should  also:  (1)  Increase  the  likelihood 
that  only  serious,  bono  fide  applicants 
(those  that  are  willing  to  develop  a 
complete  record  of  the  issues)  will  have 
the  opportunity  to  settle  for  expenses; 
(2)  prevent  non  bona  fide  applicants 
from  exerting  undue  pressure  on 
incumbents  to  settle  early  in  a 
comparative  proceeding;  and  (3) 


encourage  all  applicants  (knowing  they 
will  only  be  abie  to  settle  for  expenses  if 
they  survive  the  hearing)  to  evaluate  the 
risks  and  benefits  of  their  api^ications 
before  filing.  Moreover,  by  permitting 
post-Initial  Decision  settlements  for 
expenses,  the  Commission  recognized 
that  settlements,  where  abuse  is  not  a 
factor,  can  be  an  efficient  means  to 
terminate  a  renewal  challenge. 

11.  The  Commission  determined  that 
these  limitations  do  not  apply  to  the 
dismissal  of  a  renewal  application  by  an 
incumbent  licensee.  The  Commission 
fotmd  that  it  is  nnhkely  that  an 
incumbent  has  filed  a  renewal 
apphcation  with  the  Intent  of  settling  out 
iot  a  profit.  Moreover,  a  Hcensee  that  no 
longer  wishes  to  be  in  the  broadcast 
business  should  be  permitted  to  dismiss 
a  renewal  apphcation  with  no 
restrictions. 

12.  In  imposing  limitations  on 
settlements  of  competing  applications, 
the  Commission  addressed  the  issue  of 
whether  the  particular  Hmitations 
imposed  were  authorized  by  section 
311(d],  of  the  Communications  Act 
Section  311(d)  was  amended  in  1981  to 
provide  that  the  Commission  shall 
approve  a  settlement  agreement  "only  if 
it  determines  diet  (A)  the  agreement  is 
consistent  with  the  public  interest 
convenience,  or  necessity;  and  (B)  no 
party  to  the  agreement  filed  its 
application  for  the  purpose  of  reaching 
or  carrying  out  such  agreement" 

13.  Upon  close  scrutiny  of  die  statute, 
the  legislative  history,  and  the 
comments  submitted  regarding  the 
Commission's  authority  under  section 
311(d),  the  Commission  determined  that 
nothing  in  the  statute  denies  the 
Commission  the  authority  to  establish 
reasonable  parameters  for  when  and 
under  what  cirmnnstances  payments 
pursuant  to  settlement  agreements  do 
not  serve  the  public  interest.  First 
settlement  restrictions  are  completely 
consistent  with  the  plain  language  of 
section  311(d).  The  only  constraint  on 
the  Commission's  authority  to  approve 
settlements  is  that  they  must  be 
consistent  with  the  public  interest,  and 
the  application  must  not  have  been  filed 
for  the  purpose  of  reaching  the 
settlement.  Second,  the  Conference 
Report  only  instructs  that  section  311(d] 
was  intended  to  prevent  a  person  from 
filing  a  "frivolous  apphcation  *  "  *  to 
harass  an  incumbent"  or  to  "offerf    J  to 
withdraw  the  frivolous  applications 
upon  payment  of  money  *  *  '."Thisis 
precisely  the  intent  of  the  settlement 
limitations  the  Commission  imposed. 
Moreover,  nothing  in  the  statutory 
language  or  the  legislative  history 
requires  the  Commission  to  proceed  on 


an  ad  hoc,  case-by-case  basis.  Instead, 
the  statute  merely  makes  expUcit  the 
Commission's  broad  authority  to  decide 
what  settlement  standard  would  best 
serve  the  public  interest 

14.  In  imposing  settlement  limitations, 
the  Commission  stated  that  it  would  no 
longer  adhere  to  its  prior  reasoning  in 
Western  Connecticut  Broadcasting  Co.. 
88  FCC  2d  1492  (1982).  In  Western 
Connecticut,  the  Commission  eliminated 
a  legitimate  and  prudent  expense 
limitation  that  it  imposed  on  settlements 
of  competing  applications  prior  to  the 
enactment  of  section  311(d).  In  so  doing, 
the  Commission  noted  that  since 
settlements  would  be  reviewed  in 
accordance  with  the  newly  amended 
section  311(d),  there  was  no  further  need 
for  the  settlement  limitations.  After 
careful  examination,  the  Commission 
stated  that  it  did  not  sufficiently 
consider  other  factors  that  bear  on 
settlements  in  the  renewal  context, 
including  the  potential  for  abuse.  It 
decided,  therefore,  expressly  to  depart 
from  Western  Connecticut. 

15.  The  Commission  also  unposed 
legitimate  and  prudent  expense 
limitations  on  monetary  settlements  of 
petitions  to  deny  license  renewal 
appUcations  to  remove  the  profit  motive 
for  filing  petitions  to  deny.  The 
Commission  permitted  recovery  of 
expenses,  rather  than  impose  a  complete 
ban  on  settlement  payments,  because  it 
was  concerned  that  banning  all 
settlement  payments  in  connection  with 
petitions  to  deny  would  seriously 
impede  the  monitoring  and  regulatory 
function  of  such  petitions.  The 
Commission  essentially  beheved  it 
would  be  inappropriate  to  ask  the  pubUc 
to  incur  considerable  out-of-pocket 
expenses  in  order  to  alert  it  to  hcensee 
deficiencies  with  no  possibihty  of 
reimbursement.  The  Commission 
decided  that  the  legitimate  and  prudent 
expense  limitation  would  strike  the 
appropriate  balance  between  deterring 
abuse  and  not  discouraging  the  filing  of 
petitions  to  deny. 

16.  The  Commission  decided  that 
different  limitations  for  competing 
applications  and  petitions  to  deny  were 
warranted  because,  among  other  things, 
different  incentives  were  operative. 
Unlike  petitioners,  a  competing 
applicant  stands  to  gain  a  very  valuable 
broadcast  license.  Ilie  inabihty  to 
collect  attorney's  fees  and  expenses  in 
settlements  of  competing  applications 
does  not  prevent  bona  fide  applicants 
from  trying  to  obtain  a  license.  In 
contrast  if  the  Commission  were  to 
prohibit  petitioners  from  recovering  fees 
and  expenses,  there  would  be  an 


economic  disincentive  to  file  a  petition 
to  deny. 

17.  Finally,  the  Commission  decided 
that  its  new  policy  of  reviewing 
nonfinancial  settlements,  or  citizens' 
agreements,  on  a  case-by-case  basis 
appropriately  takes  into  account  that 
concessions  extracted  from  a  licensee  in 
citizens'  agreements  can  be  merely 
disguised  payoffs  for  dismissing  a 
renewal  challenge.  The  Commission's 
rebuttable  presumption,  tliat  any 
agreements  that  call  for  the  petitioner  to 
be  paid  for  carrying  out  a  programming 
or  employment  initiative  are  contrary  to 
the  public  interest  recognizes  that  such 
arrangements  are  particularly 
susceptible  to  abuse.  The  Commission 
noted  that  this  policy  applies  only  to 
citizens'  agreements  reached  in 
exchange  for  dismissing  a  petition  to 
deny  in  the  Ucense  renewal  context  and, 
therefore,  it  did  not  reach  the  question 
whether  such  agreements  in  other 
contexts  provide  the  potential  for  abuse 
of  Conunission  processes. 

18.  Enforcement  of  Citizens' 
Agreements.  The  Commission  also 
determined  that  it  would  no  longer 
enforce  citizens'  agreements  containing 
hcensee  representations  related  to 
programming  matters.  As  a  result  of  its 
deregulatory  initiatives,  the  Commission 
no  longer  applies  a  "promise  versus 
performance"  standard  to  renewal 
applications.  Consequently,  it  found  that 
promises  regarding  programming  ' 
contained  in  citizens'  agreements  were, 
in  general,  no  longer  germane  to  the 
Commission's  decision  making  process. 
The  Commission  noted  that  this  change 
in  poUcy  would  not  apply  to  citizens' 
agreements  regarding  EEO  or  other 
nonprogram-related  aspects  of  a 
station's  operations. 

19.  Cameron  Policy.  Finally,  the 
Commission  eliminated  the  Cameron 
doctrine,  a  policy  that  allowed 
competing  applicants  in  a  comparative 
renewal  proceeding  to  presume  that 
they  could  acquire  the  incumbent 
hcensee's  transmitter  site  if  they 
prevailed.  It  did  so  for  a  number  of 
reasons.  First,  the  Cameron  presiunption 
was  permitting  Ucense  renewal 
challengers,  who  were  relying  on  an 
incumbent's  transmitter  in  their 
application,  to  simply  copy  the 
incimibent's  technical  proposal.  This  in 
tiuTi  facilitated  the  filing  of  non  bonafide 
applications,  and  operated  unfairly  to 
neutralize  an  advantage  in  the 
comparative  hearing  that  an  inciunbent 
had  earned.  Further,  the  presumption 
was  unrealistic  because  a  site  might 
truly  be  unavailable.  Relying  on  this 
presumption  potentially  disserved  the 
public  because  it  allowed  an  apphcant 


that  did  not  have  an  available  site,  to  be 
granted  a  license.  As  a  consequence, 
competing  applicants  can  not  rely  upon 
this  doctrine  but  must  provide 
reasonable  assurance  of  site 
availabiUty. 

Procedural  Matters 

20.  The  rule  and  policy  changes  in  this 
"Report  and  Order"  will  become 
effective  on  June  28, 1989.  subject  to 
approval  by  the  Office  of  Management 
and  Budget  The  poUcies  will  apply  to  all 
prospective  competing  appbcations  and 
petitions  to  deny,  as  well  as  those 
appUcations  and  petitions  that  are  on 
file  with  the  Commission,  but  have  not 
been  designated  for  a  hearing  as  of  the 
effective  date  of  the  "Report  and 
Order".  The  policies  will  not  apply  to 
any  post-designation  applications  or 
petitions,  or  to  any  competing 
applications  that  have  been  settled  and 
presented  to  the  Commission  for 
approval  prior  to  the  effective  date.  The 
Cameron  pohcy  change  will  apply  to  aU 
prospective  and  pre-designation 
applications  as  of  the  effective  date. 
Any  pre-designation  appHcants  thai 
have  reUed  on  the  Cameron  presumption 
will  have  30  days  from  the  effective  date 
of  the  "Report  and  Order"  to  supplement 
their  application  to  show  site 
availability. 

21.  In  order  to  aid  *vith  the 
enforcement  of  the  Commission's  new 
settlement  hmitations,  the  Commission 
adopted  a  series  of  disclosure  and 
certification  requirements  which  are 
contained  in  55  73.3523  and  73.3524. 
These  rules  are  set  out  in  full  in  the 
Amendatory  Text  below.  The 
Commission  intends  to  enforce  its 
policies  and  rules  using  the  full  panoply 
of  penalties  available  against  aU 
persons  who  fail  to  comply. 

22.  Final  Regulatory  Flexibility  Act 
Analysis.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605,  it  is 
certified  that  the  adopted  rules  will  not 
have  a  significant  negative  impact  on  a 
substantial  number  of  small  entities.  The 
policy  and  rule  changes  will  affect 
broadcast  Ucensees  who  are  seeking 
license  renewal,  applicants  for 
construction  permits  for  broadcast 
faciUties  that  are  mutually  exclusive 
with  facilities  subject  to  license 
renewal,  and  persons  or  groups  filing 
petitions  to  deny  license  renewals.  The 
poUcy  and  rule  changes  implemented 
herein,  which  are  intended  to  eliminate 
or  reduce  abuse  of  the  Commission's 
license  renewal  process,  should  benefit 
aU  Ucensees,  competing  applicants  and 
petitioners,  including  the  small  entities. 
The  Commission  has  considered  that 
limitations  on  settlements  of  petitions  to 
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deny  haw  the  potential  to  diicourage 
citizens'  groupe  firom  filing  petitiona.  The 
CommiMion  bettere*  that  ita  legitimate 
and  prudent  esqienae  limitation  on 
settlements  ef  petitions  strikee  the 
appropriate  balance  between  the  need 
to  discourage  abuse  of  its  process 
without  discouraging  the  filing  of 
legitimate  petitions  to  deny. 

23.  OrdBtiag  Clause*.  Authority  for 
the  rule  chsnggs  is  contained  in  Sections 
4  |i)  and  (j).  am,  303, 308  and  309  of  the 
Comraonkations  Act  ti  1994,  as 
amended. 

24.  Accordingly,  it  it  ordered,  That  the 
policies  and  the  amendments  to  the 
Commission's  Rales  and  Regulations  set 
forth  in  the  Amendatory  Text  below 
shall  becoaie  effective  on  June  28. 1980, 
sublet  to  Office  ol  Maiugement  and 
Budget  approvaL 

25.  It  is  further  ordered.  That  die 
portions  of  this  proceeding  related^to  the 
renewal  expectancy  factor  and  the 
comparative  renewal  criteiia  (Parts  III, 
rV  and  V  of  the  "Second  Further 
Notice")  are  held  open  pending  further 
comment  on  these  issues  pursuant  to  a 
'Third  Purtbcr  Notice  of  Inqiiiry  and 
Notice  of  biquiiy  and  Notice  of 
Proposed  Rule  Making"  in  this 

26.  //  is  further  ordered,  that  the  part 
of  this  proceeding  related  to 
emendments  to  FCC  Form  301 
(paragraphs  25-29  of  the  "Second 
Further  Notice"),  the  policies  related 
thereto,  and  the  comments  and  reply 
comments  received  in  response  thereto 
are  incorporated  into  General  Docket 
No.  88-32&  This  proceeding  has  been 
resolved  by  a  Report  and  Order  adopted 
March  30. 1980.  (34  FR 19951,  May  9, 
1988.) 

27.  //  is  fwther  ordered,  that,  except 
as  specifled  in  Paragraphs  25-28  above, 
this  proceeding  is  terminated. 

List  of  Subjects  in  47CFR  Part  73 

Radio  broadcasting.  Television 
broadcasting. 

Ameodstory  Text 

Part  73  of  Tide  47  of  the  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows: 

PART  73-{  AMENDED] 

1.  The  audtority  citation  for  Part  73 
continues  to  read  as  follows: 

Audwtttr  47 use.  1S4,  303. 

2.  Section  73.3523  is  added  to  47  CFR 
Part  73  to  read  as  foQows: 


{73.3628 


of  appecatfofie  In 


(a)  Any  applicant  for  a  construction 
permit,  that  has  filed  an  application  that 


is  mutnaDy  exclusive  with  an 
application  for  the  renewal  of  a  license 
of  an  AM.  FM  or  television  station 
(hereinafter  "competing  applicanfl,  and 
seeks  to  dismiss  or  withdraw  its 
application  and  thereby  remove  a 
conflict  between  applicatioDS  pending 
before  the  Commission,  must  obtain  the 
approval  of  the  Commission. 

(b)  If  a  competing  applicant  seeks  to 
dismiss  or  withdraw  its  application  prior 
to  the  Initial  Decision  stage  of  the 
hearing  on  its  application,  it  must  submit 
to  the  Commission  a  request  for 
approval  of  the  dismissal  or  withdrawal 
of  its  application,  a  copy  of  any  written 
agreement  related  to  the  dismissal  or 
withdrawal  of  its  application,  and  an 
affidavit  setting  faiih: 

(1)  A  certification  that  neither  the 
applicant  nor  its  principals  has  received 
or  will  receive  any  money  or  other 
consideration  in  exchange  for  dismissing 
or  withdrawing  its  application: 

(2)  A  statement  that  its  application 
was  not  filed  for  the  purpose  of  reaching 
or  carrying  out  an  agreement  with  any 
other  applicant  regarding  the  dismissal 
or  withdrawal  of  its  application;  and 

(3)  The  terms  of  any  oral  agreement 
relating  to  the  dismissal  or  withdrawal 
of  its  application. 

In  addition,  within  5  days  of  the 
applicant's  request  for  approval,  each 
remaining  competing  applicant  and  the 
renewal  applicant  must  st^bmit  an 
a^idavit  setting  forth: 

(4)  A  certification  that  neither  the 
applicant  nor  its  principals  has  paid  or 
will  pay  any  money  or  other 
consideration  in  exchange  for  the 
dismissal  or  withdrawal  of  the 
application;  and 

(5]  The  terms  of  any  oral  agreement 
relating  to  the  dismissal  or  withdrawal 
of  the  application. 

(c)  If  a  competing  applicant  seeks  to 
dismiss  or  withdraw  its  application  after 
the  Initial  Decision  stage  of  the  hearing 
on  its  application,  it  must  submit  to  the 
Commission  a  request  for  approval  of 
the  dismissal  or  withdrawal  of  its 
application,  a  copy  of  the  any  written 
agreement  related  to  the  dismissal  or 
withdrawal,  and  an  afRdavit  setting 
forth: 

(1)  A  certification  that  neither  the 
applicant  nor  its  principals  has  received 
or  will  receive  any  money  or  other 
consideration  in  excess  of  the  legitimate 
and  prudent  expenses  of  the  applicant; 

(2)  The  exact  nature  and  amount  of 
any  consideration  paid  or  promised; . 

(3)  An  itemized  accounting  of  the 
expenses  for  which  it  seeks 
reimbursement; 

(4)  A  statement  that  its  application 
was  not  filed  for  the  purpose  of  reaching 


or  carrying  out  an  agieenient  with  any 
other  appKcant  regarding  the  dismissal 
or  withdrawal  of  its  application;  and 

(5)  The  terms  of  any  oral  agreement 
relating  to  the  dismissal  or  withdrawal 
of  its  apptication. 

In  addition,  witfrin  5  days  of  the 
applicant's  request  for  approval,  each 
remaining  party  to  any  written  or  oral 
agreement  must  submit  an  affidavit 
setting  fwth: 

(6)  A  certification  that  neither  the 
applicant  nor  its  principals  has  paid  or 
win  pay  money  or  other  consideration  in 
excess  of  the  legitimate  and  prudent 
expenses  of  the  withdrawing  applicant 
in  exchange  for  the  dismissal  or 
withdrawal  of  the  application;  and 

(7)  The  terms  of  any  oral  agreement 
relating  die  dismissal  or  withdrawal  of 
the  application. 

(d)  For  the  purpose  of  this  section: 

(1)  Affidavits  filed  pursuant  to  this 
section  shall  be  executed  by  the 
applicant,  permittee  or  licensee,  if  an 
individuah  a  partner  having  personal 
knowledge  of  the  facts,  if  a  partnership; 
or  an  officer  having  personal  knowledge 
of  the  facts,  if  a  corporation  or 
association. 

(2)  An  application  shall  be  deemed  to 
be  pending  before  the  Commission  from 
the  time  an  application  is  filed  with 
Commiasion  until  an  order  of  the 
Commission  granting  or  denying  the 
application  is  no  longer  subject  to 
reconsideration  by  the  Commission  or  to 
review  by  any  court 

(3)  "Legitimate  and  prudent  expenses'* 
are  those  expenses  reasonably  incurred 
by  an  applicant  in  preparing,  hiing.  and 
prosecuting  its  applicaticm. 

(4)  "Other  consideration"  consists  of 
financial  concessions,  including  but  not 
limited  to  the  transfer  of  assets  cm*  the 
provision  of  tangible  pecuniary  benefit, 
as  well  as  noofinancial  concessions  that 
confer  any  type  of  benefit  on  the 
recipient. 

3.  Section  73.3524  is  added  to  47  CFR 
Part  73  to  read  as  follows: 

§  73.3524    Dismissal  of  petitions  to  deny  In 
renewal  proceedings. 

(a)  Whenever  a  petition  to  deny  has 
been  filed  against  any  application  for 
the  renewal  of  a  license  for  an  AM,  FM. 
or  television  station,  or  against  a 
construction  permit  application  that  is 
mutually  exclusive  with  a  renewal 
application,  and  the  petitioner  seeks  to 
dismiss  or  withdraw  the  petition  to 
deny,  either  unilaterally  or  in  exchange 
for  financial  consideration,  the 
petitioner  must  file  with  the  Commission 
a  request  for  approval  of  the  dismissal 
or  withdrawal,  a  copy  of  any  written 
agreement  related  to  the  dismissal  or 


withdrawal,  and  an  affidavit  setting 
fortti: 

(1)  A  certification  that  neither  the 
petitioner  nor  its  principals  has  received 
or  will  receive  any  money  or  other 
consideration  in  excess  of  legitimate 
and  prudent  expenses  in  exdhiange  for 
the  dismissal  or  withdrawal  of  the 
petition  to  deny; 

(2)  The  exact  nature  and  amount  of 
any  consideration  received  or  promised; 

(3)  An  itemized  accounting  of  the 
expenses  for  which  it  seeks 
reimbursement;  and 

(4)  The  terms  of  any  oral  agreement 
related  to  the  dismissal  or  withdrawal  of 
the  petition  to  deny. 

In  addition,  within  5  days  of  petitioner's 
request  for  approval,  each  remaining 
party  to  any  written  or  oral  agreement 
must  submit  an  affidavit  settmg  forth: 

(5)  A  certification  that  neither  the 
applicant  nor  its  principals  had  paid  or 
will  pay  money  or  otiier  consideration  in 
excess  of  the  legitimate  and  prudent 
expenses  of  the  petitioner  in  exchange 
for  dismissing  or  withdrawing  the 
petition  to  deny;  and 

(6)  The  terms  of  any  oral  agreement 
relating  to  the  dismissal  or  withdrawal 
of  the  petition  to  deny. 

(b)  Citizens'  agreements.  Whenever  a 
petition  to  deny  has  been  filed  against 
any  application  for  the  renewal  of  a 
license  for  an  AM  FM,  or  television 
station,  or  against  a  construction  permit 
application  that  is  mutually  exclusive 
with  a  renewal  application,  and  the 
petitioner  seeks  to  dismiss  or  withdraw 
the  petition  to  deny  in  exchange  for  non- 
fmancial  consideraticm  {e.g., 
programming,  ascertainment  or 
employment  initiatives),  this  is  referred 
to  as  a  citizens'  agreement  The  parties 
to  the  agreement  must  file  with  the 
Commission  a  joint  request  for  approval 


\       • 


of  the  citizens'  agreement,  a  copy  of  any 
written  agreement  and  an  affidavit 
executed  by  each  party  setting  forth: 

(1)  Certification  that  neither  the 
petitioner,  nor  any  person  or 
organization  related  to  the  petitioner, 
has  received  or  will  receive  any  money 
or  other  consideration  in  connection 
with  the  citizens'  agreement  other  than 
legitimate  and  prudent  expenses 
incurred  in  prosecuting  the  petition  to 
deny; 

(2]  Certification  that  neither  the 
petitioner,  nor  any  person  or 
organization  related  to  petitioner  is  or 
will  be  involved  in  carrying  out,  for  a 
fee,  any  programming,  ascertainment 
employment  or  other  non-financial 
initiative  referred  to  in  the  citizens' 
agreement;  and 

(3)  The  terms  of  any  oral  agreement. 

(c)  For  the  purposes  of  this  section: 

(1)  Affidavits  filed  pursuant  to  this 
section  shall  be  executed  by  the 
applicant,  permittee  or  licensee,  if  an 
individual;  a  partner  having  personal 
knowledge  of  the  facts,  if  a  partnership; 
or  an  officer  having  personal  knowledge 
of  the  facts,  if  a  corporation  or 
association. 

(2)  A  petition  shall  be  deemed  to  be 
pending  before  the  Commission  from  the 
time  a  petition  is  filed  with  the 
Commission  until  an  order  of  the 
Commission  granting  or  denying  the 
petition  is  no  longer  subject  to 
reconsideration  by  the  Commission  or  to 
review  by  any  court. 

(3)  "Legitimate  tmd  prudent  expenses" 
are  those  expenses  reasonably  incurred 
by  a  petitioner  in  preparing,  filing,  and 
prosecuting  its  petition  for  which 
reimbursement  is  being  sought. 

(4)  "Other  consideration"  consists  of 
financial  concessions,  including  but  not 
limited  to  the  transfer  of  assets  or  the 


provision  of  tangible  pecuniary  benefit 
as  well  as  non-financial  concessions 
that  confer  any  type  of  benefit  on  the 
recipient. 

4.  Section  73.3525  is  amended  by 
adding  at  the  beginning  of  paragraph  (a) 
the  foUowing: 

§  73.3525.    Agreements  for  removing 
apptication  conflicts. 

(a)  Except  as  provided  in  $  73.3523 
regarding  dismissal  of  appHcations  in 
comparative  renewal  proceedings, 
whenever  applicants  *  •  * 

5.  Section  73.3568  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  and  the  first  sentence  of  paragraph 
(cj  as  follows: 

§73.3568    Dismissal  of  applications. 

(a)  Subject  to  the  provisions  of 
§  73.3523  (Dismissal  of  applications  in 
renewal  proceedings)  and  5  73.3525 
(Agreements  for  removing  application 
confiicts),  any  application  may,  upon 
request  of  the  applicant  be  dismissed 
without  prejudice  as  a  matter  of  right 
prior  to  the  designation  of  such 
application  for  hearing.  *  *  * 

(c)  Subject  to  the  provisions  of 
S  73.3523  (Dismissal  of  applications  in 
renewal  proceedings)  and  i  73.3525 
(Agreements  for  removing  application 
conflicts),  requests  to  dismiss  an 
application  without  prejudice  after  it  has 
been  designated  for  hearing  will  be 
considered  only  upon  written  petition 
properly  served  upon  all  parties  of 
record.  •  •  * 

Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 

[PR  Doc  89-12455  Filed  5-24-89;  8:45  am) 
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This  ssction  of  the  FEDERAL  REGISTER 
contain*  notices  to  the  pubHc  of  tt>e 
proposed  issuance  of  ruies  and 
regulations.  The  purpose  of  these  notices 
Is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mie 
making  prior  to  the  adoption  of  the  final 
rules. 

DEPARTMENT  OF  AGRICULTURE 

Offic*  Of  th«  8«cr«tary 
Commodity  Credit  Corporatlofi 

7  CFR  Parts  26  and  1427 

Dotmnination  of  World  Prico  for 
Certain  Commodttloo;  Upland  Cotton 
and  Prica  Support  and  Production 
Adjuatmant  Programa 

aoincy:  OfHce  of  the  Secretary  and 
Commodity  Credit  Corporation,  USDA. 

ACTlOW:  Proposed  rule. 

summary:  The  purpose  of  this  proposed 
rule  is  to  amend  the  regulations  found 
at:  (1)  7  CFR  Part  26  which  set  forth  the 
formula  which  is  used  by  the  Secretary 
of  Agriculture  to  determine  and  adjust 
the  prevailing  world  market  price  for 
upland  cotton:  and  (2)  7  CFR  Part  1427 
with  regard  to  the  administration  of  the 
upland  cotton  price  support  loan 
program.  These  actions  are  initiated  in 
accordance  with  section  103A  of  the 
Agricultural  Act  of  1949,  as  amended, 
and  the  Commodity  Credit  Corporation 
Charter  Act.  Implementation  of  the 
changes  made  by  this  proposed  rule  will 
improve  the  effectiveness  of  the  upland 
cotton  program. 

DATC:  Comments  must  be  received  by 
June  26, 1989  in  order  to  be  assured  of 
consideration. 

ADORISS:  Mail  comments  to  Bruce  R. 
Weber,  Director,  Commodity  Analysis 
Division.  USDA-ASCS.  Room  3741. 
South  Building,  P.O.  Box  2415, 
Washington,  DC  20013. 
POM  PURTMIR  INFORMATION  CONTACT: 
Charles  V.  Cunningham,  Leader,  Fibers 
Group,  Commodity  Analysis  Division, 
USDA-ASCS.  Room  3758  South 
Building,  P.O.  Box  2415,  Washington,  DC 
20013  or  call  (202)  447-7954. 
SUPFLIMINTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  No.  1512-1 
and  has  been  designated  as  "not  major." 


It  has  been  determiend  that  these 
provisions  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  major  increases  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
Government  agencies,  or  geographic 
regions:  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  titles  and  numbers  of  the  Federal 
Assistance  Programs  to  which  this 
proposed  rule  applies  are:  Commodity 
Loans  and  Purchases — 10.051  and 
Cotton  Production  Stabilization— 10.052 
as  found  in  the  Catalog  of  Federal 
Domestic  Assistance. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Analysis 
completed  when  7  CFR  Part  26  was 
originally  added  to  the  Code  of  Federal 
Regulations  adequately  covers  the 
proposed  amendments  to  7  CFR  Part  28. 
In  addition,  neither  the  Agricultural 
Stabilization  and  Conservation  Service 
(ASCS)  nor  the  Commodity  Credit 
Corporation  (CCC)  is  required  by  5 
U.S.C.  553  or  any  other  provision  of  law 
to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  7  CFR  Part  1427.  Therefore,  a 
new  Regulatory  Flexibility  Analysis  has 
not  been  prepared. 

It  has  been  determined  by  an 
environmental  evaluation  that  these 
actions  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

These  programs/activities  are  not  . 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  Notice 
related  to  7  CFR  Part  3015.  Subpart  V, 
published  at  48  FR  29115  (June  24, 1983). 

Discussion  of  Changes 

Statutory  Background 

Section  103A(a)(5)(E)(i)  of  the 
Agricultural  Act  of  1949,  as  amended 
(the  "Act"),  provides  that  the  Secretary 
of  Agriculture  shall  prescribe  by 
regulation: 

(i)  A  formula  to  define  the  prevailing 
world  market  price  for  cotton;  and 


(ii)  A  mechanism  by  which  the 
Secretary  shall  announce  periodically 
the  prevailing  world  market  price  for 
cotton. 

The  Act  also  provides  that  the 
prevailing  world  market  price  for  cotton 
shall  be  adjusted  to  United  States 
quality  and  location  (the  "adjusted 
world  price").  The  regulations  which  set 
forth  the  formula  used  to  determine  the 
prevailing  world  market  price  for  cotton, 
the  mechanism  for  periodically 
announcing  such  prevailing  world 
market  price  and  the  procedure  for 
adjusting  the  prevailing  world  market 
price  to  United  States  quality  and 
location  are  found  at  7  CFR  Part  26. 

Despite  recent  amendments  to  the 
regulations  governing  the  determination 
and  adjustment  of  the  prevailing  world 
market  price  and  changes  in  the 
administration  of  the  marketing  loan 
program,  the  prevailing  world  market 
price  determined  and  adjusted  pursuant 
to  such  regulations  has  not  accurately 
reflected  the  prevailing  world  market 
price  of  upland  cotton  adjusted  to 
United  States  quality  and  location.  In 
order  to  improve  the  accuracy  of  such 
determinations  and  thereby  increase  the 
effectiveness  of  the  upland  cotton 
program,  this  proposed  rule  would 
permit  the  Secretary  of  A^culture  to 
make  further  adjustments  in  the 
prevailing  world  market  price  if  it  is     - 
determined,  after  a  review  of  various 
factors,  that  such  adjustment  is 
necessary  in  order  for  the  prevailing 
world  market  price  to  be  adjusted  to 
United  States  quality  and  location.  Data 
to  be  considered  in  deciding  whether  to 
make  further  adjustments  in  the  world 
market  price  include  the  following,  as 
available:  (1)  U.S.  prices  for  SLM  iVie 
inch  (micronaire  3.5  through  4.9)  cotton 
as  quoted  in  the  designated  U.S.  spot 
markets  relative  to  the  formula- 
calculated  adjusted  world  price:  (2) 
price  quotations  for  the  U.S.  Memphis 
territory  and  California /Arizona 
territory  as  quoted  for  M  iy32  inch 
cotton  C.I.F.  northern  Europe  relative  to 
price  quotations  for  other  growths  as 
quoted  for  M  1%2  inch  cotton  C.I.F. 
northern  Europe;  (3)  the  level  of  sales  of 
U.S.  cotton  for  export  as  reported  in  the 
weekly  U.S.  Export  Sales  report;  and  (4) 
other  relevant  data,  including,  but  not 
limited  to.  a  comparison  of  available 
actual  sales  prices  for  grades  of  cotton 

and  quoted  prices  for  such  grades  and 

the  estimated  volume  of  cotton  available 


for  sale  from  competing  foreign  sellers 
of  cotton. 

In  order  to  improve  the 
competitiveness  of  U.S.  cotton  and  the 
effectiveness  of  the  upland  cotton 
program,  this  proposed  rule  also  would 
reinstate,  beginning  with  the  1989-crop, 
the  assessment  and  payment  of  interest 
and  warehouse  storage  charges  during 
the  8-month  loan  extension  period  and 
require  that,  as  a  condition  of  approving 
the  loan  extension,  producers  either 
prepay  eight  months'  storage  charges  to 
the  warehouseman  or  provide 
documentation  from  the  warehouseman 
that  CCC  will  not  be  held  responaiUe 
for  such  storage  charges.  This 
requirement  will  facilitate  the  more 
timely  movement  of  cotton  into  the 
market.  This  proposed  rule  also  sets 
forth  the  procedure  for  repaying  upland 
cotton  price  support  loans  that  are  not 
extended.  These  changes  would  be  set 
forth  at  7  CFR  Part  1427. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  rule  changes.  Comments  are 
specifically  requested  with  respect  to 
the  factors  to  be  taken  into  account  in 
determining  the  need  for  and  amount  of 
the  additional  adjustment  in  the 
adjusted  world  price.  Comments  must 
be  received  by  June  26, 1989  in  order  to 
be  assured  of  consideration.  The 
comment  period  is  being  limited  to  30 
days  because  producers  and  the  entire 
cotton  industry  need  to  know  all  the 
detailed  provisions  of  the  1989  upland 
cotton  program  as  soon  as  possible. 

List  of  Subjects 

7CFRPart26 

Upland  cotton,  World  market  price. 

7  CFR  Part  1427 

Commodity  Credit  Corporation, 
Agriculture,  packaging  and  containers. 
Price  support  programs,  Assurity  bonds, 
and  Warehouses. 

Proposed  Rule 

Accordingly,  this  proposed  rule  would 
amend  the  regulations  found  at  Part  26 
of  Title  7,  Subpart  A  and  Part  1427  of 
Title  7  of  the  Code  of  Federal 
Regulations,  as  follows: 

PART  26-{  AMENDED} 

1.  The  authority  citation  for  Part  26, 
Subpart  A,  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1444-1. 

2.  Section  26.3(a)  is  revised  to  read  as 
follows: 

S26.3    Adjusted  worMprtea  for  upland 
coltoa 

(a)  The  prevailing  world  market  price 
for  upland  cotton,  adjusted  in 


accordance  with  paragraph  (b)  of  this 
section  (hereinafter  referred  to  as  the 
"adjusted  world  price"),  shall  be 
applicable  to  the  programs  of  the 
Department  of  Agriculture  for  the  1966 
through  1990  crops  of  upland  cotton  as 
provided  in  section  103A  of  the  Act. 

3.  The  introductory  text  of  S  28.3(b)  is 
revised  to  read  as  follows: 

§  26.3    Adjusted  world  prfce  for  upland 
cotton. 

*        *        •        •        * 

(b)  The  adjusted  worid  price  for 
upland  cotton  shall  equal  the  Northern 
Europe  price  as  determined  in 
accordance  with  S  26.2,  adjusted  as 

follows: 

***** 

4.  Section  26.3(b)  is  amended  by 
adding  a  new  paragraph  (4)  as  follows: 


$26.3    Adjusted  world  prica  for 
cotton. 


(b)  •  •  • 

(4)  If  it  is  determined  that  the 
prevailing  world  market  price  as 
adjusted  in  accordance  with  paragraphs 
(b)  (1)  through  (3)  of  this  section  does 
not  accurately  reflect  the  prevailing 
world  market  price  of  upland  cotton 
adjusted  to  United  States  quality  and 
location,  such  price  may  be  adjusted  on 
the  basis  of  some  or  all  of  the  following 
data,  as  available: 

(i)  The  level  of  U.S.  prices  for  SLM  1- 
l/l6  inch  (micronaire  3.5  through  4.9)  as 
quoted  in  the  designated  U.S.  spot 
markets  relative  to  the  adjusted  world 
price  as  determined  in  accordance  with 
paragraphs  (b)  (1)  through  (3)  of  this 
section; 

(ii)  The  level  of  price  quotations  for 
the  U.S.  Memphis  territory  and 
California /Arizona  territory  as  quoted 
for  M  1%8  inch  cotton  C.I.F.  northern 
Europe  relative  to  price  quotations  for 
other  growths  as  quoted  for  M  1%2  inch 
cotton  C.I.F.  northern  Europe; 

(iii)  Weekly  U.S.  cotton  export  sales 
reports;  and 

(iv)  Other  data  determined  by  the 
Secretary,  or  a  designee  of  the 
Secretary,  to  be  relevant  in  estabUshing 
an  accurate  prevailing  world  market 
price  determination  adjusted  to  United 
States  quality  and  location.  Such  data 
includes,  but  is  not  limited  to: 

(A)  A  comparison  of  available  actual 
prices  received  for  grades  of  cotton  and 
quoted  prices  for  such  grades;  and 

(B)  The  estimated  volume  of  cotton 
available  for  sale  from  competing 
foreign  sellers  of  cotton. 

PART  1427-{AMENDEDI 

5.  The  authority  citation  for  7  CFR 
Part  1427  continues  to  read  as  follows: 


Aathority;  7  U.S.C  1421. 1423  and  1444-1: 
15  U.S.C.  714b  and  714c;  and  sec.  501  of  Pub. 
L  99-198. 

6.  Section  1427.7  is  amended  by 
redesignating  paragraph  (a)  as 
paragraph  (a)(1)  and  adding  to  the 
following  new  paragraph  (a)(2)  to  read 
as  follows: 

§1427.7    Maturity  of  loans 
(a) 

(2)  Beginning  with  the  1989  crop  of 
upland  cotton,  in  order  for  a  producer's 
price  support  loan  to  be  extended  for  8 
months  in  accordance  with  paragraph 
(a)  of  this  section.  CCC  must  be 
provided  with  evidence  that  all  storage 
costs  for  the  8-month  period  associated 
with  the  storage  of  the  cotton  pledged  as 
collateral  for  such  loan  have  been  paid 
by  or  on  behalf  of  the  producer,  or  the 
storing  warehouseman  must  execute  an 
agreement  with  CCC  which  provides 
that  such  warehouseman  will  not  hold 
CCC  responsible  for  any  storage  or 
dehvery  costs  associated  with  cotton 
pledged  as  collateral  for  such  loan.  In 
addition,  if  such  loan  is  extended,  the 
producer  shall  pay  to  CCC  interest 
which  will  be  assessed  beginning  with 
the  first  month  of  such  extension. 


7.  Section  1427.22(a)(2)  is  amended  by 
adding  the  following  at  the  end  thereof: 

5  1427.22    nspayiRCiit  Of  losrts. 

(a)  *  *  * 

(2)  *  *  * 

Beginning  with  the  1989  crop  of 
upland  cotton,  if  a  loan  is  repaid  and 
such  loan  has  not  been  extended  in 
accordance  with  {  1427.7;  the  cotton 
pledged  as  collateral  for  such  loan  is  not 
acquired  by  the  producer  through  the 
use  of  commodity  certificates  in 
accordance  with  Part  1470  of  this 
chapter  and  the  adjusted  world  price 
determined  in  accordance  with  7  CFR 
Part  26  is: 

(i)  Below  the  loan  rate  for  base  quality 
(Strict  Low  Middling  1  Vie  inch, 
micronaire  3.5  through  4.9)  upland 
cotton,  CCC  will  not  require  the 
payment  of  any  interest  which  has 
accrued  with  respect  to  such  loan  and 
will  pay  all  of  the  warehouse  charges 
which  have  accrued  with  respect  to  the 
cotton  pledged  as  collateral  for  such 
loan; 

(ii)  Above  the  base  loan  rate  by  less 
than  the  sum  of  the  accrued  interest  and 
warehouse  charges.  CCC  will  not 
require  the  pajTnent  of  that  portion  of 
the  accrued  interest  and  will  pay  that 
portion  of  the  accrued  warehouse 
charges  that  are  determined  to  be 
necessary  to  permit  the  loan  collateral 
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to  be  redeemed  at  the  adjusted  world 
price:  or 

(iii)  Above  the  base  loan  rate  by  as 
much  as  or  more  than  the  sum  of  the 
accrued  interest  and  warehouse  charges. 
CCC  will  require  the  payment  of  all 
accrued  interest  and  will  not  pay  any  of 
the  accrued  warehouse  charges.  In  such 
case,  the  loan  may  be  repaid  at  the  loan 
rate  plus  accrued  interest  and  any 
warehouse  charges  previously  paid  by 
CCC. 

Signed  at  Washington,  DC  on  May  19, 1989. 
Cbyton  Ysuttar, 
Secretary  of  Agricullure. 
|FR  Doc.  89-12496  Filed  5-22-69;  1:24  p.m.] 
•auNO  coot  S4ie-«s-ii 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  Na  8«-NIII-1«»-ADl     . 

Alrworthinees  DIrectivee;  Brttieh 
Aerospace  Model  BAe  146-100A. 
-200A.  and  -300A  Series  Airplane; 
Reopening  of  Comment  Period 

AOINCY:  Federal  Aviation 
Administration  (FAA),  DOT.     ' 
ACTION:  Supplemental  Notice  of 
Proposed  Rulemaking  (NPRM): 
Reopening  of  comment  period. 

summary:  This  notice  proposes  to 
amend  an  earlier  proposed 
airworthiness  directive  (AO).  applicable 
to  British  Aerospace  Model  BAe  146- 
lOOA.  -200  series  airplanes,  that  would 
have  required  modification  of  the 
aileron  disconnect  unit  (ADU).  This 
proposal  would  add  Model  BAe  146- 
300A  series  airplanes  to  the  AD 
applicability,  amend  compliance  times, 
require  an  additional  ADU  inspection, 
and  require  efn  additional  modification 
of  certain  AOU's. 

DATES:  Comments  must  be  recived  no 
later  than  July  14. 1989. 
ADontSSKS:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
169-AD,  17900  Pacific  Highway  South. 
C-68966,  Seattle,  Washington  98168,  The 
applicable  service  information  may  be 
obtained  from  British  Aerospace. 
Librarian  for  Service  Bulletins,  P.O.  Box 
17414,  Dulles  International  Airport. 
Washington.  DC  20041.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  17900  Pacific 


Highway  South.  Seattle,  Washington,  or 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South.  Seattle, 
Washington. 

ran  nMrrNiR  mromiATiON  contact: 
Mr.  William  Schroeder.  Standardization 
Branch,  ANM-113:  telephone  (206)  431- 
1565.  Mailing  address:  FAA  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966.  Seattle.  Washington 
98168. 
SUPPUMCNTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  speciHed 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

AvailabUityofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-169-AD.  17900  Pacific 
Highway  South.  0-68966.  Seattle. 
Washington  98168 

Discussion 

A  proposal  to  amend  Part  39  of  the 
Federal  Aviation  Regulation  which 
would  have  required  modification  of  the 
aileron  disconnect  unit  (ADU]  on  the 
British  Aerospace  Model  BAe  146-lOOA 
and  200A  series  airplanes,  was 
published  as  a  Notice  of  I^oposed 
Rulemaking  (NPRM)  in  the  Federal 
Register  on  December  8. 1988  (53  FR 
49557).  That  NPRM  was  prompted  by 
reports  of  the  ADU  failing  to  cock  and/ 
or  release  when  tested.  This  condition,  if 
not  corrected,  could  lead  to  loss  of  all 
roll  control  should  a  jam  in  the  aileron 
flight  control  system  occur.  The 
comment  period  closed  February  1, 1989. 

Since  the  issuance  of  the  NPFM, 
British  Aerospace  has  issued  Inspection 
Service  Bulletin  27-87,  dated  September 


30. 1988.  which  describes  procedures  to 
perform  a  functional  test  of  the  ADU  to 
identify  unserviceable  mechanisms,  and 
replacement  of  disconnect  units,  as 
necessary,  British  Aerospace  has  also 
issued  Modification  Service  Bulletin  27- 
88-70212C.  dated  November  10, 1988, 
which  describes  procedures  for 
modification  of  the  aileron  disconnect 
unit.  Part  No.  1295R000,  and  other  part 
number  ADU's  modified  to  the  Part  No. 
1295R000  configuration.  The  United 
Kingdom  Civil  Aviation  Authority  has 
classified  both  service  bulletins  as 
mandatory. 

The  single  commenter  to  the  proposal 
supported  the  rule,  but  noted  that  the 
latest  revision  of  Bristish  Aerospace 
Modification  Service  Bulletin  27-88- 
70212C  includes  an  additional 
modification  of  the  ADU.  consisting  of  a 
modified  washer  added  to  assure 
correct  operation  of  the  aileron 
disconnect  unit,  as  well  as  a  change  of 
the  part  number  of  the  unit  to  129SR000- 
5RM.  The  commenter  recommended  that 
this  modification  be  included  in  the  final 
rule.  The  FAA  concurs  that  this 
modification,  in  accordance  with  the 
latest  revision  to  the  service  bulletin, 
must  be  accomplished  to  preclude  the 
unsafe  condition  addressed.  Since  this 
additional  requirement  would  expand 
the  scope  of  the  proposed  rule,  the  FAA 
has  determine  that  it  is  necessary  to 
revise  the  Notice  accordingly  and 
provide  additional  time  for  public 
conunent. 

Additionally,  the  commenter 
requested  that  the  proposed  120-day 
compliance  time  be  extended,  since  the 
time  required  for  obtaining  modification 
parts  would  be  limited  in  that  all  unit 
modifications  require  completion  by  the 
manufacturer.  After  further  review  of 
the  data  related  to  this  request,  the  FAA 
concurs  that  additional  time  for 
compliance  is  necessary.  This 
Supplemental  NPRM  would  require 
modification  within  one  year  after  the 
effective  date  of  the  final  rule. 

The  FAA  has  also  determined  that 
Model  BAe  146-300A  series  airplanes 
are  also  subject  to  the  unsafe  condition 
addressed  by  this  action.  Therefore,  the 
applicability  statement  in  this 
Supplemental  NPRM  has  been  revised  to 
include  this  model. 

This  Supplemental  NPRM  would  also 
require,  within  60  days,  a  functional  test 
of  the  ADU  to  identi^  unserviceable 
mechanisms,  and  replacement  of  the 
disconnect  units,  if  necessary,  in 
accordance  with  British  Aerospace 
Service  Bulletin  27-87. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  Slates  under 


the  provisions  of  S  21.29  of  the  Federal 
Aviation  Administration  and  the 
applicable  bilateral  airworthiness 
agreement. 

It  is  estimated  that  58  additional 
airplanes  of  U.S.  registry  would  be 
affected  by  this  AD.  it  would  take 
approximately  5  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $40 
per  manhour.  The  estimated  cost  for  the 
modifications  is  $100.  The  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $17,400. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessqjent. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2)  is  not  a  significant  rule  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibihty  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  of  the 
minimal  cost  of  compliance  per  airplane 
($300).  A  copy  of  a  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Fart  39 

Aviation  safety.  Aircraft. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 


PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  lOe(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    [Amended! 

2.  By  revising  the  Notice  of  Proposed 
Rulemaking.  Docket  8&-NM-169-AD. 
FR.  Doc.  88-28222.  published  in  the 
Federal  Register  on  December  8. 1988  (53 
FR  49557),  as  follows: 


British  Aerospace:  Applies  to  British 

Aerospace  (BAe)  Model  146-100A.  -2noA 
and  -300A  series  airplanes  certificated  in 
any  category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  loss  of  roll  control  should  a  jam 

in  the  aileron  control  system  occur, 

accomplish  the  following: 

A.  Within  60  days  after  the  effective  date 
of  this  AD: 

1.  Determine  if  Eraser  Nash  Part  Number 
AO-100-902  aileron  disconnect  units  (ADU's) 
or  Normalair-Garrett  LTD.  (NGL)  Pirt 
Number  1099R000, 1224R000.  or  1295R000 
ADU's  are  installed.  If  Eraser  Nash  Part 
Number  AC)-10O-9O2  ADU's  are  installed,  or 
if  NGL  ADU's  modified  to  British  Aerospace 
(BAe)  modification  HCM  70212C  (NGL 
Modification  No.  5RM)  configuration  ais 
installed,  no  further  action  is  required. 

2.  Modify  NGL  Part  Number  1295R000 
ADU's,  and  NGL  Part  Number  1099R000  or 
1224R(X30  ADU's  previosly  modified  to  B.Ae 
HCM70212A&B  (NGL  modification  3RM  and 
4RM)  configuration,  to  BAe  modification 
HCM70212C  (NGL  modification  SRKt) 
configuration  in  accordance  with  BAe 
Modification  Service  Bulletin  27-88-70212C, 
dated  November  10, 1988. 

3.  Inspect  .NGL  Part  Number  1099R00Q  and 
1224R000  ADU's  for  dormant  failure  in 
accordance  with  British  Aerospace 
Inspection  Service  Bulletin  27-67,  dated 
September  30, 1988.  Replace  any  failed  units 
with  serviceable  units  prior  to  further  flight. 

B.  Within  one  year  after  the  effective  date 
of  this  AD,  for  all  airplanes  equipped  with 
NGL  ADU's  other  tlian  those  specified  in 
paragraph  A.2.  of  this  AD: 

1.  Modify  NGL  Part  Number  1099R000  and 
1224R000  ADU's  to  BAe  HCM  70212A&B 
(NGL  Modification  3RM  and  4RM)  and  BAe 
70212C  (NGL  Modification  5RM) 
configuration,  in  accordance  with  BAe 
Modification  Service  Bulletins  27-75- 
70212A&B.  dated  June  16. 1988.  and  27-88- 
70212C,  dated  November  10. 1983. 

Note. — British  Aerospace  Modification 
Service  Bulletin  27-75-70212A&B  refers  to 
NGL  Service  Bulletins  1099R-27-4  and  1224R- 
27-5.  British  Aerospace  Modification  Service 
Bulletin  27-88-70212C  refers  to  NGL  Service 
Bulletin  1295R-27-6,  Revision  1,  and  NGL 
Service  News  Letter,  dated  September  12, 
1988,  for  specific  installation  procedures. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Northwest  Mountain  Region. 

Note.— The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  cr 
comment  and  then  send  it  to  the  Manager. 
Standardization  Branch,  ANM-113. 

D.  Special  flight  permits  may  be  iasued  in 
accordance  with  FAR  21.197  and  21.199  to 
opera'e  airplane.s  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 


appropriate  service  documor.ts  from  lbs 
manufacturer  may  obtain  copies  upon 
req'iest  to  British  Aerospace,  Librarian 
for  Service  Bulletins,  P.O.  Box  17414. 
Dulles  International  Airport. 
Washington,  DC  20041.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  9010  E^st  Marginal 
Way  South.  Seattle,  Washi.ngton. 

Issued  in  Seattle.  Washington,  on  May  \h. 
1909. 

Leory  A.  Keith. 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certificulion  Senice. 
(FR  Doc  89-12501  Filed  5-24-83:  8:45  am] 
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14  CFR  Part  39 
(Docket  No.  71-CE-7-AD1 

Airworttiiness  Directives;  Cessna 
TU206,  TP206,  T207,  and  T210  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  Notice  proposed  to 
amend  Airworthiness  Directive  (AD)  71- 
0»-07Rl,  Amendment  39-5445, 
applicable  to  certain  Cessna  TU206, 
TP206.  T207.  T210  through  T210N  series 
airplanes,  which  requires  repetitive 
inspections  and  pressure  tests  of  the 
exhaust  manifold  and  cabin  heat 
exchanger  to  dstect  cracks  or  leakage 
which  could  result  in  exhaust  gases 
entering  the  cabin  area.  The  proposed 
amendment  provides  a  means  to  adjust 
the  repetitive  inspection  intervals  for 
those  airplane  covered  by  an  FAA 
approved  inspection  program.  This 
proposal  is  based  on  past  AD  inspection 
evaluations  where  the  repetitive 
inspection  inter\als  were  adjusted  on  an 
individual  basis  without  affecting  safety. 
DATES:  Comments  must  be  received  on 
or  before  June  26. 1989. 
ADDRESSES:  Cessna  Single  Engine 
Service  Letter  SE71-11.  dated  April  16. 
1971,  applicable  to  this  AD  may  be 
obtained  from  Cessna  Aircraft 
Compiny,  Piston  Aircraft  Marketing 
Division,  Post  Office  Box  1-521,  Wichi'fi, 
Kansas  67201.  This  information  also 
may  be  examined  at  the  Rules  Dockel  rft 
the  address  below.  Send  comn^ents  on 
the  proposal  in  triplicate  to  the  FcJeral 
Aviation  Administration,  Central 
Region,  Office  of  the  Assistant  Chief 
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Counsel.  Attention:  Rules  Docket  No. 
71-CE-7-AD.  Room  1558.  601  East  12th 
Street.  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

FOR  FURTHm  INFORMATION  CONTACT: 

Victor  Powell.  Wichita  Aircraft 
CertiHcatJon  Office.  ACE-190W.  Mid- 
Continent  Airport.  1801  Airport  Road, 
Room  100,  Wichita.  Kansas  67209; 
Telephone  (316)  946-444a 
•UPfiUMNTARY  INFORMATION: 

Comments  Invited 

Interested  person  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
«vritten  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submittted  in 
triplicate  to  the  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposals  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  Conunents  are 
specifically  invited  on  the  overall 
regulatory,  economic  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  pubhc  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
71-CE-AD.  Room  1558, 601  East  12th 
Street.  Kansas  City,  Missouri  64106. 

Discussion 

On  May  4. 1971.  the  FAA  issued  AD 
71-09-07.  Amendment  39-1202  (36  FR 
8209)  to  require  inspections  and  pressure 
testing  of  the  complete  exhaust  manifold 
in  the  cabin  heat  exchanger  area  of 
various  turbocharged  Cessna  TU206, 
TP206,  T207.  and  T210  series  airplanes 
to  detect  exhaust  system  craclis  that 
could  allow  exhaust  gas  leakage  into  the 
cabin.  After  issuing  AD  71-09-07R1, 
which  requires  repetitive  crack 
inspections  every  50  hours  on  the 
exhaust  manifold  heat  exchanger,  the 
FAA  determined  that  the  inspection 


interval  can  be  adjusted  based  on 
certain  factors.  These  factors  include 
past  successful  AD  inspections  and  FAA 
approved  manufacturers  progressive 
inspection  programs.  In  one  case,  the 
inspection  program  consists  of  a  200- 
hour  cycle  divided  in  4  inspections 
occuring  at  50-hour  intervals.  The 
inspections  may  be  conducted  up  to  10 
hours  ahead  of  schedule,  or  10  hours 
after  the  scheduled  interval,  to  allow 
scheduling  flexibility.  Therefore,  a 
proposal  has  been  developed  to  perform 
the  repetitive  inspections  required  by 
AD  71-09-07R1.  Amendment  39-5445, 
concurrent  with  the  scheduled  50-hour 
inspection  intervals  so  that  in  the  event 
60  to  70  hours  occur  between 
inspections,  the  airplane  will  remain  in 
compliance  with  the  requirements  of  AD 
71-09-07R1. 

After  several  evaluations  on  the  effect 
that  an  adjusted  inspection  schedule 
would  have  on  the  airworthiness  of  the 
airplane  involved,  the  level  of  safety 
was  determined  to  not  be  significantly 
reduced  by  this  action.  To  this  effect 
inspection  interval  extensions  have 
been  granted  on  an  individual  basis  to 
several  requestors  over  the  years  since 
the  AD  was  issued.  This  proposed 
amendment  would  revise  AD  71-09- 
07R1,  Amendment  39-6445,  by  allowing 
the  inspection  Intervals  to  be  adjusted  to 
coincide  with  FAA  approved  scheduled 
inspection  program  intervals. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The  FAA 
has  determined  that  cost  of  compliance 
with  this  proposed  regiUation  is 
negligible  and  therefore  will  not  have  a 
significant  financial  impact  on  any 
entities  operating  these  airplanes. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  the 
provisions  of  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  public 
docket  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 

"ADDRESSES". 

List  of  Subjecte  in  14  CFR  Part  39 

Air  transportaiton.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendniant 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  FAR  as  follows: 

PART  3»-{AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1354(a].  1421.  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449. 
January  12. 1963);  and  14  CFR  11.89. 

9  39.13    (AmwKtod] 

2.  By  revising  and  reissuing  AD  71-09- 
07R1,  Amendment  39-5445.  as  follows: 

CMsna:  Applies  to  turbocharged  TU206, 
TP20e.  and  T207  Series  (all  serial 
numbers),  and  Models  T210  thru  T210N 
(Serial  Numbers  T210-0001  through 
TZlO-0454,  and  21059200  through 
21064897)  airplanes  certiHcated  in  any 
category. 
Compliance:  Required  as  indicated  in  the 

body  of  the  AD  unless  accomplished  in 

accordance  with  AD  71-09-07R1. 
To  prevent  exhaust  gases  from  entering  the 

cabin,  accomplish  the  following: 
(a)  Within  the  next  25  hours  time-in-service 

(TIS)  after  the  effective  date  of  this  AD. 

unless  already  accomplished  within  the  last 

25  hours  TIS,  and  thereafter  at  intervals  not 

to  exceed  SO  hours  TIS  since  the  last 

inspection  per  this  AD  prior  to  its  revision. 

inspect  the  exhaust  manifold  heat  exchanger 

in  accordance  with  the  following: 

(1)  Test  the  complete  exhaust  manifold  in 
the  cabin  heat  exchanger  area  for  cracks  in 
accordance  with  the  following  procedures,  or 
the  more  detailed  procedures,  outlined  in  the 
Cessna  Service  Manuals  for  the  specified 
airplanes. 

(i)  Remove  the  heater  shroud  so  that  all 
surfaces  of  the  exhaust  manifold  heat 
exchanger  are  exposed. 

(ii)  Attach  the  pressure  side  of  an  industrial 
vacuum  cleaner  to  the  tailpipe  opening,  using 
a  rubber  plug  to  effect  a  seal  as  required. 

(iii]  With  vacuum  cleaner  operating,  check 
the  complete  exhaust  manifold  in  the  heat 
exchanger  area  manually  by  feel  or  by  using 
a  soap  solution  and  watching  for  bubbles. 
The  exhaust  manifold  in  the  heat  exchanger 
area  must  t>e  free  of  air  leaks. 

(2)  If  cracks,  breaks,  or  any  leakage  along 
the  exhaust  manifold  cabin  heat  exchanger 
are  found  during  the  pressure  test  required  by 
paragraph  (a)(1)  of  this  AD.  prior  to  further 
flight  replace  the  defective  part  with  an 
airworthy  part. 

Note.— Cessna  Service  Letter  SE71-11, 
dated  April  16, 1971,  covers  this  same  subject 


(b)  For  airplanes  covered  by  an  FAA 
approved  inspection  program,  the  intervals 
between  the  repetitive  inspections  specified 
in  this  AD  may  be  adjusted  up  to  a  maximum 
of  70  hours  TIS  between  inspections. 

(c)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Wichita  Aircraft  Certification 
Office,  FAA.  1801  Airport  Road.  Room  100, 
Mid-Continent  Airport  Whicita.  Kansas 
67209. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
refened  to  herein  upon  request  to  the 
Cessna  Aircraft  Company,  Piston 
Aircraft  Marketing  Division,  Post  Office 
Box  1521,  Whicita,  Kansas  67201;  or  may 
examine  these  documents  at  the  FAA, 
O^ice  of  the  Assistant  Chief  Counsel, 
Room  1558,  601  East  12th  Street  Kansas 
City,  Missouri  64106. 

This  amendment  revises  AD  71-09- 
07R1,  Amendment  39-5445. 

Issued  in  Kansas  City.  Missouri,  on  May  12, 
1989. 
Bairy  D.  Clements, 

Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 

[FR  Doc.  89-12503  Filed  5-24-89;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  89-NM-44-AD] 

Airworthiness  Directives;  Honeywell, 
Inc^  Sperry  FII-800  Right 
Management  System  (FMS)  Navigation 
Computers,  as  Installed  in,  but  Not 
Limited  to,  Avions  Marcel  Daasault 
Model  Mystere-Falcon  900,  British 
Aerospace  Model  BAe  125-800A, 
Canadair  Model  CL-601,  and 
GuKstream  Model  G-IV  Series 
Airplanes 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD), 
applicable  to  any  aircraft  equipped  with 
certain  Honeywell,  Inc.,  Sperry  FMZ-800 
Flight  Management  System  (FMS) 
navigation  computers  using  triple 
inertial  reference  systems  (IRS)  as 
navigation  sensors,  which  currently 
requires  operation  of  the  third  IRS  in  the 
attitude  mode  on  entire  flights  when 
intending  to  cross  the  180  degree 
meridian.  The  existing  AD  also  currently 
offers  an  optional  terminating  action, 
which  allows  removal  of  the 
requirement  to  operate  the  third  IRS  in 
the  attitude  mode  if  the  deficient  FMS 
navigation  computers  are  replaced  with 
specifled  computers.  This  action  would 


require  accomplishment  of  the 
terminating  action,  which  is  now 
optional,  and  expand  the  applicability  of 
the  AD  to  all  aircraft  with  the  specified 
deficient  computers,  regardless  of  the 
number  of  IRS's  used.  This  action  is 
prompted  by  the  potential  of  error  in 
operation  of  the  third  IRS  in  the  attitude 
mode,  erroneous  replacement  of  the 
specified  FMS  computers  with  deficient 
FmS  computers,  and  erroneous 
installation  of  third  IRS  in  combination 
with  deficient  FMS  computers.  This 
condition,  if  not  corrected,  could  result 
in  aircraft  navigation  outside  the 
assigned  airspace. 

DATES:  Comments  must  be  received  no 
later  than  July  14, 1989. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
44-AD,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168.  There 
is  no  applicable  service  information. 
FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Herb  Peters,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Northwest  Mountain  Region, 
Los  Angeles  Aircraft  Certification 
Office,  3229  East  Spring  Street,  Long 
Beach,  California  90806-2425;  telephone 
(213)  988-5353. 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulator^'  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamprd 
post  card  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  Number  89-NM-44-AD."  The 
post  card  will  be  date/time  stamped  ar.d 
returned  to  the  commenter. 

Discussion 

On  January  4, 1989.  the  FAA  issued 
AD  89-02-1(3.  Amendment  39-6116  (54 
FR  1344;  January  13. 19fi9),  applicable  to 
airplanes  equipped  with  certain 
Honeywell,  Inc.,  Sperry  FM-800  Flight 
Management  System  (FMS)  Navigation 
Computers,  to  require  that  the  third  IRS 
be  operated  in  the  attitude  mode  on 
flights  intending  to  cross  the  180  degree 
meridian,  if  the  aircraft  is  equipped  with 
the  certain  deficient  FMS  navigation 
computers  and  triple  IRS's.  That  AD 
also  provided  an  optional  terminating 
action,  which,  if  installed,  allowed  the 
third  IRS  to  be  operated  in  the 
navigation  mode  on  all  flights,  including 
those  with  an  intended  crossing  of  the 
180  degree  meridian,  if  the  deficient 
FMS  navigation  computers  were 
replaced  with  other  specified  navigation 
computers. 

That  action  was  prompted  by  an 
incident  where  an  operator,  whose 
aircraft  was  equipped  with  certain  dual 
Honeywell.  Inc.,  Sperry  FM-800  FMS 
navigation  computers  and  triple  IRS  s. 
reported  an  FMS  indicated  position 
jump  after  crossing  the  ISO  degree 
meridian.  Such  an  F'MS  position  ju.Tip.  if 
not  corrected,  could  cause  the  aircraft  to 
be  navigated  outside  its  assigned 
airspace. 

AD-89-02-10  was  issued  to  provide 
an  iterim  basis  upon  which  airplanes 
with  the  deficient  computers  could 
continue  to  operate.  At  the  time  of  the 
issuance  of  that  AD,  the  FAA  was 
concerned  with,  and  still  is  concerned 
with,  the  aircraft's  vulnerability  to  the 
navigation  position  jump  as  a  result  of 
certain  errors.  The  errors  considered 
likely  are:  (a)  An  operational  error  of  not 
selecting  the  third  IRS  to  the  attitude 
mode  for  a  180  degree  meridian  crossing; 
(b)  after  use  of  the  optional  terminating 
action,  a  maintenance  error  by  replacing 
specified  FMS  computers  with  deficient 
computers,  and  not  reimposing  the 
required  operating  limitation:  and  (c)  an 
installation  error  by  adding  a  third  IRS 
to  an  installation  already  using  deficient 
computers. 

Honeywell.  Inc.,  has  established  sn 
FMS  navigation  computer  modification 
and  reidentification  program,  which 
includes  computer  component  changes, 
retesting  and  reidentification.  The  FA.\ 
has  reviewed  this  program  and  found  it 
to  be  acceptable  in  correcting  the  unsafe 
condition  addressed  by  this  AD  artin. 

Since  the  positic.  jump  remains 
possible  because  of  likeiv  errors.  Ji   .\0 
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is  proposed  which  would  revise  AD  89- 
02-10  to:  (1)  Require  accomplishment  of 
the  tenninating  action,  which  is  now 
optional,  and  which  is  applicable  to  any 
aircraft  with  the  deficient  FMS 
computers  and  three  IRS's  by  requiring 
replacement  of  the  deRcient  computers 
with  specified  computers;  and  (2) 
require  replacement  of  the  deficient 
FMS  computers  with  specified 
computers  on  all  aircraft,  regardless  of 
the  number  of  IRS's  used. 

There  are  approximately  34  Avian 
Marcel  Dassault  Mystere-Falcon  900 
series  airplanes.  1  British  Aerospace 
Model  BAe-125-600A  series  airplane.  27 
Canadair  Model  CL-601  series 
airplanes,  and  59  Gulfstream  Model  G- 
IV  series  airplanes  in  the  worldwide 
fleet  that  are  or  have  been  equipped 
with  the  subject  FMS  navigation 
computers.  It  is  estimated  that  20 
airplanes  of  U.S.  registry  would  be 
affected  by  this  AD.  that  it  would  take 
approximately  4  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $40 
per  manhour.  Honeywell  has  offered  to 
accomplish  these  changes  and  test 
procedures  without  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $3,200. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979]:  and  (3]  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»-{AMENDE0] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a],  1421  and  1423; 
49  U.S.C.  10e(g)  (Revised  Pub.  L  97-449. 
January  12. 1963);  and  14  CFR  11.89. 

§39.13    [Amwided] 

2.  Section  39.13  is  amended  by 
revising  AD  89-02-10.  Amendment  39- 
6116  (54  FR  1344;  January  13, 1989).  as 
follows: 

HoiMywell.  Inc.:  Applies  to  Sperry  FMZ-600 
Flight  Management  System  (FMS) 
navigation  computers,  part  number 
7004402-601.  -811.  or  -632.  These  FMS 
computers  are  known  to  have  been 
installed  in,  but  are  not  limited  to,  Avions 
Marcel  Dassault  Model  Mystere-Falcon 
900  series  airplanes,  British  Aerospace 
Model  BAe-12&-600A  aeries  airplanes, 
Canadair  Model  CL-001  series  airplane, 
and  Gulfstream  Model  G-TV  series 
airplanes.  Compliance  is  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  FMS  position  jumps  while 

crossing  the  180  degree  meridiaa  accomplish 

the  following: 

A.  Within  15  days  after  February  6, 1989 
(the  effective  date  of  Amendment  39-6116), 
on  aircraft  equipped  with  three  inertial 
reference  systems  (IRS),  add  the  following  to 
the  Limitations  Section  of  the  FAA-approved 
Flight  Manual  (AMF),  or  FAA-approved 
Flight  Manual  Supplement  (AFMS).  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  the  AFM  or  AFMS: 

IF  FUGHT  ACROSS  THE  180  DEGREE 
MERIDIAN  IS  INTENDED,  THE  THIRD 
INERTIAL  REFERENCE  SYSTEM  MUST 
BE  OPERATED  IN  THE  "ATT"  MODE. 

B.  Within  60  days  of  the  effective  date  of 
this  amendment  regardless  of  the  number  of 
IRS's  installed,  replace  the  FMS  navigation 
computers,  as  follows: 

1.  Replace  Honeywell  P/N  7004402-601 
(software  configuration  DEL-e.N)  computers 
with  P/N  7004402-803  (software  configuration 
DEL-10))  -804,  -606.  or  -906  (software 
configuration  NZ-8804)  computers. 

2.  Replace  Honeywell  P/N  7004402-611 
(software  configuration  DEL-9S)  computers 
with  P/N  7004402-813  or  -903  (software 
configuration  DEL-lOP)  computers. 

3.  Replace  Hone>'well  P/N  7004402-832 
(software  configuration  DEL-9T)  computers 
with  P/N  7004402-833  or  -904  (software 
configuration  N2^-8801)  computers. 

After  these  replacements  have  l)een 
accomplished  on  those  aircraft  with  three 
IRS's.  the  AFM  or  AFMS  limitation,  required 
by  paragraph  A.  above,  may  be  removed,  and 
the  third  IRS  may  be  operated  nonnally. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provide  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 


Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
commend  and  then  send  it  to  the  Manager, 
Los  Angeles  Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AO. 

Issued  in  Seattle,  Washington,  on  May  IS. 
1969. 

Leroy  A.  Keith, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  8»-12502  Filed  5-24-89:  6:45  am] 
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14  CFR  Part  39 

(Docktt  No.  89-NM-6S-AD1 

Airworthiness  Directives.  SAAB- 
Scania  Model  SF-340A  Series 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  a  new 
airworthiness  directive  [AD],  applicable 
to  certain  SAAB-Scania  Model  SF-340A 
series  airplanes,  which  would  require, 
modification  of  the  emergy  lighting 
activation  circuit.  This  proposal  is 
prompted  by  reports  that  the  emergency 
lighting  system  will  not  illiuninate 
automatically  if  normal  airplane  power 
is  lost.  This  condition,  if  not  corrected, 
could  result  in  failure  of  the  emergency 
lights  to  operate  when  required  in  an 
emergency  situation 

DATES:  Comments  must  be  received  no 
later  than  July  14, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
65-AD,  17900  Pacific  Highway  South.  C- 
68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  SAAB-Scania  Aircraft 
Division.  Product  Support  S-581  88. 
Linkoping,  Sweden.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplanes  Directorate,  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
the  Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Mark  Quam,  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
197a  Mailing  address;  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 


South.  0-68906.  Seattle,  Washington, 
98168. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  sncfa 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  AH 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  conunents.  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Available  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Moimtain  Region.  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Airworthiness  Rules  Docket 
No.  89-NM-65-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle. 
Washington  98168. 

Discussion: 

The  Luftfartsverket  (LEV),  which  is 
the  airworthiness  authority  of  Sweden, 
in  accordance  with  existing  provisions 
of  a  bilateral  airworthiness  agreement, 
has  notified  the  FAA  of  an  unsafe 
condition  which  may  exist  on  the  SAAB 
Model  SF-340A  series  airplanes.  There 
have  been  reports  that  the  current 
emergency  lighting  system  on  SAAB 
Model  SF-340A  series  airplanes  will  not 
illiuninate  automatically  when  aircraft 
engine  generated  power  is  lost,  and  the 
right  battery  system  remains  operative. 
This  condition,  if  not  corrected,  could 
result  in  failure  of  the  emergency  lights 
to  operate  when  required  in  an 
emergency  situation. 

SAAB/Scania  has  issued  Service 
Bulletin  SF340-3S-028,  Revision  1.  dated 
January  26, 1989,  which  describes 
procedures  for  modiHcation  of  the 
emergency  lighting  activation  circuit  to 
ensure  the  system  will  activate 
automatically  when  normal  power  (i.e. 
generated  power)  is  lost.  The  LFV  has 
classified  this  service  bulletin  as 


mandatory  and  has  issued  Swedish 
Airworthiness  Directive  (SAD)  No.  1- 
030  addressing  this  same  subject. 

This  airplane  model  is  manufactured 
in  Sweden  and  type  certificated  in  the 
United  States  under  the  provisions  of 
Section  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  these  conditions  are  likely  to 
exist  or  develop  on  airplanes  of  this 
model  registered  in  the  United  States,  an 
AD  is  proposed  that  would  require 
modification  of  the  emergency  lighting 
activation  circuit  in  accordance  with  the 
service  bulletin  previously  described. 

It  is  estimated  that  79  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  8 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  modification  kit  will  be  provided  by 
the  manufacturer  at  no  cost  to  the 
operator.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  to  U.S. 
operators  is  estimated  to  be  $25,280. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  Sates,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
because  of  the  minimal  cost  of 
compUance  per  airplane  ($320).  A  copy 
of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 


BEST  COPY  AVAILABLE 


the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-{  AMENDED! 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  L'.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983h  and  14  CFR  11.89. 

§39.13    [Amendedl 

2.  By  adding  the  following  new 
airworthiness  directive: 

SAAB-Scania:  Applies  to  Model  SF-34aA 
series  airplanes.  Serial  Numlsere  -004 
through  -159.  certificated  in  any 
category.  Compliaiice  required  as 
indicated,  unless  previously 
accomplished. 

To  ensure  the  operation  of  the  emergency 
lighting  system  when  required  during  an 
emergency  situation,  accomplish  the 
following: 

A.  Within  60  days  after  the  effective  date 
of  this  AD,  modify  the  emergency  lighting 
activation  circuit  in  accordance  with  SAAB 
Service  Bulletin.  SF340-3»-028.  Revision  1. 
dated  January  26. 1989. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
he  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-llS,  FAA. 
Northwest  Mountain  Region. 

Note. — ^The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager. 
Standardization  Branch,  ANM-113. 

C.  Special  flight  permits  may  he  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  requirements  of  this 
AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  SAAB-Scania  Aircraft 
Division.  Product  Support  S-581  8a 
Linkoping,  Sweden.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Hi^way  South,  Seattle,  Washington,  or 
at  the  Seattle  Aircraft  Certification 
Office,  9010  East  Marginal  Way  South. 
Seattle.  Washington. 

Issued  in  Seattle.  Washington,  on  May  15, 
1989. 
Leroy  A.  Keith. 

Manager.  Transport  Airplane  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc.  89-12504  Filed  5-24-69;  8:45  am] 
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Coast  Guard 

46  CFR  Parts  170, 171,  173, 175,  176, 
177,  178,  179,  160,  161,  162.  163,  164 
and  165 

Small  Passenger  Vessel  Inspection 
and  Certification;  Rescheduling  of 
Public  Hearing 

aoency:  Coast  Guard.  DOT. 

ACTION:  Proposed  rule;  notice  of  public 
hearing  change. 

summary:  On  26  April.  1989  the  Coast 
Guard  published  in  the  Federal  Register 
(54  FR  17997]  notice  of  six  hearings 
which  would  be  held  on  this  proposed 
rulemaking.  The  Boston  hearing  was  to 


be  held  at  the  Boston  Marine  Society. 
Since  that  time  it  has  become  clear  that 
more  people  will  attend  than  can  be 
comfortably  accommodated  at  the 
originally  scheduled  meeting  space. 
Accordingly,  the  location  of  the  meeting 
is  being  Changed  to  the  Coast  Guard 
Support  Center. 

date:  The  Boston  Public  Hearing  will  be 
held  on  June  23. 1989  beginning  at  10:00 
and  ending  at  5:00  p.m.  or  as  soon  as  all 
the  speakers  have  been  heard. 

address:  The  hearing  location  is  at  the 
All  Hands  Club.  Coast  Guard  Support 
Center.  427  Commercial  Street.  Boston. 
MA  02109. 


FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  William  P.  Cummins  (202)  267- 

1181. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate.  Those  wishing  to  make  an 
oral  statement  are  requested  to  register 
by  calling  the  Executive  Secretary  of  the 
Marine  Safety  Council  at  (202)  267-1477 
at  least  two  days  prior  to  the  hearing. 

Dated:  May  19. 1989. 
].  D.  Sipes, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 

of  Marine  Safety.  Security  and  Environmental 

Protection. 

[FR  Doc.  89-12452  Filed  5-24-89;  8:45  am) 
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Notices 


This  section  of  the  FEDERAL  REGtSTER 
contains  documents  other  ttian  rules  or 
proposed  rules  ttwt  are  applicaUe  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  fifing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documer^  appearirfg  in  this  section. 


DEPARTf.!ENT  OF  AGRICULTURE 

Agricultural  Marfceting  Service 

[C&-89-001] 

Program  Continuation;  Grants  and 
Cooperative  Agreements;  Federal- 
State  Martceting  Improvement  Program 

agency:  Agricultural  Mariceting  Service, 

USDA. 

ACTION:  Notice  inviting  applications  for 

Fiscal  Year  1989  Grant  Funds  onder  the 

Federal-State  Marketing  Improvement 

Program.  (FSMIP) 

SUMMARY:  Notice  is  hereby  given  that 
the  Federal-State  Marketing 
Improvement  Program  was  allocated 
$942,000  in  the  Federal  Budget  for  Fiscal 
Year  1989.  Funds  remain  available  for 
this  program.  States  interested  in 
obtaining  funds  under  the  program  are 
invited  to  submit  proposals  for 
marketing  studies. 
date:  Applications  will  be  accepted 
until  September  1989.Q02 
ADDRESS:  Proposals  may  be  sent  to  Dr. 
Harold  S.  Ricker,  Deputy  Director  for 
Marketing  Research,  Commodities 
Scientific  Supiwrt  Division.  AMS, 
USDA,  Rcx>m  3522-South  Building,  P.O. 
Box  96456,  Washington,  DC  20090-6456. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Harold  S.  Ricker.  (202, 447-2704). 

SUPPtLEMENTARV  INFORMATION:  The 

Federal-State  Marketing  Improvement 
Program  is  aathorized  under  section 
204(b)  of  the  Agricultural  Marketing  Act 
of  1946.  The  program  is  a  matching  fund 
program  designed  to  assist  State 
Departments  of  Agriculture  in 
conducting  feasibility  studies  related  to 
the  marketing  of  agricultural  products. 
Organizations  interested  in  conducting  a 
mariceting  study  should  contact  their 
State  Department  of  Agriculture 
Marketing  Division  to  discuss  their 
proposal.  Mutually  acceptable  proposals 
must  be  submitted  through  the  State 
Offlce  and  be  accompanied  by  a 


completed  SF  424  and  detailed  budget 
statement.  FSMIP  funds  may  not  be  used 
for  advertising  or  the  purchase  of 
equipment  and  facilities.  Guidelines 
may  be  obtained  from  your  State 
Departments  of  Agriculture  or  the  above 
AMS  contact 

In  terms  of  obfectives.  the  States  are 
encouraged  to:  (1)  Study  adapting  the 
marketing  system  for  changes  in 
production  and  consumer  preferences; 
(2)  study  ways  of  improving  the 
efficiency  of  the  marketing  system  to 
enhance  competitiveness  and 
profitability.  Proposals  addressing  other 
marketing  objectives  will  also  receive 
consideration. 

The  Federal-State  Mariceting 
Improvement  Program  is  listed  in  the 
"Catalog  of  Federal  Domestic 
Assistance"  under  No.  10.156  and 
subject  agencies  must  adhere  to  Title  VI 
of  the  Civil  Rights  Act  of  1964  which 
bars  discrimination  in  all  Federally- 
assisted  programs. 

Done  at  Washington.  DC  this  19th  day  of 
May  1989. 

J.  Patrick  Boyle. 

Administrator. 

[FR  Doc.  89-12495  Filed  5-24-89;  8:43  am] 
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Forest  Service 

North  Slope  Timber  Sale,  Dixie 
National  Forest,  UT 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  is 
gathering  information  in  order  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  a  proposal  to  harvest 
timber  and  build  roads  in  the  north 
slope  area  of  Boulder  Mountain.  The 
area  is  located  approximately  five  and 
one-half  air  miles  southeast  of  Teasdale, 
Utah.  Part  of  the  proposed  timber 
harvest  and  road  construction  is  within 
the  "Boulder  Mountain/Boulder  Top/ 
Deer  Lake  Roadless  Area,"  Nu.T.Ler 
07040.  The  management  activities  would 
be  administered  by  the  Teasdab  Rjn^er 
District  of  the  Dixie  National  Forest  in 
Wayne  County.  Utah. 

This  EIS  will  tier  to  the  Forest  Plan 
(September  1986)  which  provides  overall 
guidance  (Goals.  Objectives,  Standards 
and  Guidelines  and  Management  Area 
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direction)  in  achieving  the  desired  future 
condition  for  this  area.  The  purpose  and 
goal  for  the  proposed  action  is  to 
achieve  the  management  needs  of  the 
forest  resources  and  provide  a  sustained 
timber  yield  that  is  responsive  to  local 
industrj'  and  national  needs. 

The  Forest  Ser\'ice  is  seeking 
information  and  comments  from  Federal. 
State  and  local  agencies,  organizatons 
and  individuals  who  may  be  interested 
in  or  affected  by  the  proposed  action. 
This  input  will  be  used  in  prepanr.g  the 
Draft  EIS. 

DATE:  Comments  concerning  the 
proposed  action  and  scope  of  the 
analysis  must  be  received  by  July  1, 
1989. 

AD3RESS:  Submit  v«-itten  comments  to: 
District  Ranger,  Teasdale  Ranger 
District  Box  99,  Teasdale.  Utah  84773. 

FOR  FURTHER  IfVORMAriON  CONTACT 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  William  C  Hipp. 
Timber  Management  Assistant, 
Teasdale  Ranger  District.  Box  99. 
Teasdale.  Utah  84773.  Phone  (801)  425- 
3702. 

SliPPLEMENTARY  INFORMATION: 

Management  activities  under 
consideration  would  occur  in  an  area 
encompassing  approximately  1,650  acres 
of  National  Forest  lands  on  the  Teasdale 
Ranger  District.  Wayne  County.  State  of 
Utah. 

The  Forest  Plan  provides  the  overall 
guidance  for  management  activities  in 
tne  potentially  affected  area  through  its 
Gob'.i.  Objectives,  Standards  ard 
Gui^ieliues,  and  Management  Area 
direction.  The  potentially  affected  area 
invci'.as  the  following  Management 
Arj.s: 

/ !  ■.■icgement  Area  7A — Wood 
Froii':-  tion  and  Utilization:  The  majority 
0.*"  tt.e  prrposal  is  in  this  management 
area. 

Desi'vd Future  Conditions.  (1)  Create 
and  ir.airstdin  r.eariy  equal  areas  in 
sce(';!ngs  and  saplings,  polctimber, 
ir.inriture  sawtimber  and  mature 
s.r.vrimber.  (2)  Create  and  maintain 
stand  conditions  that  will  minimize 
groH'th  loss  and  mortality  from  insects 
and  disease.  (3)  Convert  slow  growing 
stands  of  mature  sawtimber  (beyond 
culmination  of  mean  annual  increment 
for  the  product  size  objective)  to  young 
thrifty  stands  of  desirable  species. 
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Management  Area  ZA—Semiprimitive 
Recreation:  A  very  small  portion  of  this 
management  area  is  involved. 

Desired  Future  Conditons.  This  area 
will  provide  the  user  with  a  moderate  to 
high  probability  to  experience  isolation 
from  the  sights  and  sounds  of  human, 
independence,  closeness  to  nature, 
tranquility  and  self  reliance  through  the 
application  of  woodsman  and  outdoor 
skills  in  an  environment  that  offers 
challenge  and  risk.  This  opportunity 
exists  for  users  to  have  a  high  degree  of 
interaction  with  the  natural 
environment. 

Management  Area  9A— Riparian 
Management.  This  management  area 
lies  along  Spring  Branch  that  flows 
through  a  portion  of  the  proposed 
project  area. 

Desired  Future  Conditions.  Riparian 
area  acreage  remains  essentially  the 
same  as  currently  exists.  Riparian 
ecosystem  remains  healthy  and  viable. 
Sufficient  habitat  remains  to  support  at 
least  minimum  viable  populations  of 
riparian  dependent  wildlife  species. 
Water  quality  is  not  impaired  below 
existing  levels  and  is  improved  in  some 
areas.  Stream  channel  stability  is 
maintained  or,  in  areas  where  it  is 
severely  degraded,  is  improved  to  at 
least  minimally  acceptable  standards. 
Area  provides  multiple  resource  outputs 
while  providing  protection  to  riparian 
dependent  values. 

A  reasonable  range  of  alternatives 
will  be  considered.  One  of  these  will  be 
the  "No  Action"  alternative  where  no 
timber  harvest  or  road  construction  will 
occur.  However,  current  management 
will  continue  which  includes  the 
maintenance  of  water  control  structures 
for  irrigation  needs  and  the  roads 
associated  with  them.  Other  alternatives 
will  examine  timber  harvest  and  road 
building  in  various  locations  and 
intensities  to  achieve  management 
goals. 

The  Forest  Service  will  analyze  and 
document  the  direct,  indirect  and 
cumulative  effects  of  the  alternatives. 
This  will  include  an  analysis  of  the 
effects  of  the  alternatives  on  the 
roadless  character  of  the  affected  area, 
even  though  existing  roads  appear  to 
have  subdivided  the  area  into  areas  of 
less  than  5,000  acres.  The  EIS  will  also 
include  site  specific  mitigation 
measures. 

Public  participation  is  important 
during  the  analysis.  Comments  received 
during  earlier  scoping  will  be 
incorporated  in  the  draft  EIS.  However. 
Federal,  State  and  local  agencies, 
potential  users  of  the  area,  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  decision 
are  welcome  and  invited  to  participated 


in  this  extended  scoping  by  submitting 
new  or  additional  comments  by  July  1, 
1969. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  this  proposal 
participate  at  this  time.  To  be  most 
helpful,  comments  on  the  draft  EIS 
should  be  as  speciHc  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (see  The  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  of  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions 
( Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519. 1978),  and  that 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS  ( Wisconsin 
Heritages  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980)).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final. 

The  Draft  Environmental  Impact 
Statement  (DEIS)  is  expected  to  be 
available  for  public  review  in  August 
1989.  After  a  45  day  public  comment 
period  the  comments  received  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  Final 
Environmental  Impact  Statement  (FEIS). 
The  FEIS  is  scheduled  to  be  completed 
by  October  1989.  In  the  FEIS,  The  Forest 
Service  will  respond  to  comments 
received.  The  Forest  Supervisor,  who  is 
the  responsible  official,  will  make  a 
decision  regarding  this  proposal, 
considering  the  comments  and 
responses,  environmental  consequences 
discussed  in  the  FEIS  and  applicable 
laws,  regulations  and  policies.  The 
decision  and  reasons  for  the  decision 
will  be  documented  in  a  Record  of 
Decision. 

Hugh  C.  Thompson,  Forest  Supervisor, 
Dixie  National  Forest,  is  the  responsible 
official. 

Date:  May  19, 1989. 
Hugh  C  Thompson, 

Forest  Supenisor. 

[FR  Doc.  89-12540  Filed  5-24-89.  8:45  am] 
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StrawtMiry  Ridg«  Timt)er  Sale,  Dixie 
National  Forest.  UT 

agency:  Forest  Service,  USDA. 

action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  a  proposal  to  harvest 
timber  and  build  roads  in  the 
Strawberry  Ridge  area.  The  area  is 
located  approximately  30  air  miles 
southeast  of  Cedar  City,  Utah.  The 
management  activities  would  be 
administered  by  the  Cedar  City  Ranger 
District  of  the  Dixie  National  Forest  in 
Kane  County,  Utah. 

The  EIS  will  tier  to  the  Land  and 
Resource  Management  Plan  (September, 
1986)  which  provides  the  guidance  for 
all  natural  resource  management 
activities  and  establishes  management 
standards  and  guidelines  for  the  Dixie 
National  Forest.  The  purpose  and  goal 
for  the  proposed  action  is  to  achieve  the 
management  needs  of  the  forest 
resources  and  provide  a  sustained 
timber  yield  that  is  responsive  to  local 
industry  and  national  needs. 

The  Forest  Service  is  seeking 
information  and  comments  from  Federal. 
State  and  local  agencies  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  proposed 
action.  This  input  will  be  used  in 
preparing  the  Draft  EIS. 

DATE:  Comments  concerning  the 
proposed  action  and  scope  of  the 
analysis  must  be  received  by  July  1, 
1989. 

ADDRESS:  Submit  written  comments  to: 
District  Ranger,  Cedar  City  Ranger 
District,  P.O.  Box  627,  Cedar  City,  UT 
84721-0627. 

FOR  FURTHER  INFORMATION  CONTACT. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Vem  H.  Roundy, 
Timber  Management  Assistant,  Cedar 
City  Ranger  District.  P.O.  Box  627.  Cedar 
City.  UT  84721-0627.  Phone:  (801)  586- 
4462. 

SUPPLEMENTARY  INFORMATION: 

Management  activities  under 
consideration  would  occur  in  an  area 
encompassing  approximately  220  acres 
of  National  Forest  system  lands. 
Previous  logging  has  occurred  over  most 
of  the  area  and  the  majority  of  the 
transportation  system  is  in  place.  Since 
earlier  logging,  private  lands  adjacent  to 
the  proposed  project  area  have  been 
subdivided  and  numerous  residences 
have  been  constructed. 

The  Forest  Plan  provides  the  overall 
guidance  for  management  activities  in 


the  potentially  affected  area  specifying 
the  goals  and  objectives,  desired  future 
condition,  management  area  direction 
and  standards  and  guidelines.  The 
potentially  affected  area  involves  the 
following  Management  Areas: 

Management  Area  7 A — Wood 
Production  and  Utilization:  The  majority 
of  the  proposal  is  in  this  management 
area. 

Desired  Future  Conditions.  (1)  Create 
and  maintain  nearly  equal  area  in 
seedlings  and  saplings,  poletimber. 
immature  sawtimber  and  mature 
sawtimber.  (2)  Create  and  maintain 
stand  conditions  that  will  minimize 
growth  loss  and  mortality  from  insects 
and  disease.  (3)  Convert  slow  growing 
stands  of  mature  sawtimber  (beyond 
culmination  of  mean  annual  increment 
for  the  product  size  objective)  to  young 
thrifty  stands  of  desirable  species. 

Management  Area  2B — Roaded 
Natural  Recreation:  This  management 
area  lies  along  State  Route  14  and 
involves  only  a  small  area. 

Desired  Future  Conditions.  This  area 
is  characterized  by  a  modified  natural 
environment.  Resource  modification  and 
utilization  practices  usually  harmonize 
with  the  natural  environment.  In  some  of 
the  more  modified  zones  within  this 
area  utilization  practices  enhance 
recreation  activities,  maintain 
vegetative  cover,  and  soil.  The 
opportunity  to  have  a  high  degree  of 
interaction  with  the  natural  environment 
and  face  challenges  associated  with 
more  primitive  forms  of  recreation  will 
not  be  important.  Both  motorized  and 
non-motorized  forms  of  recreation  are 
possible  in  this  area.  The  natural 
features  of  the  landscape  will  dominate. 

A  reasonable  range  of  alternatives 
will  be  considered.  One  of  these  will  be 
the  "no  action"  alternative  in  which  no 
timber  harvesting  or  associated  road 
work  would  occur.  However,  current 
management  will  continue  which 
includes  a  small  sales  program  involving 
sawtimber,  posts,  poles  and 
ornamentals:  and  dispersed  recreation 
in  the  form  of  recreation  vehicle  travel, 
hunting,  fuelwood  gathering  and 
snowmobihng.  Other  alternatives  will 
examine  road  construction  and 
maintenance  activities  and  various 
cutting  methods  and  timber  management 
intensities  to  achieve  coordination  and 
integrated  management  goals.  The 
Forest  Service  will  analyze  and 
document  the  direct,  indirect  and 
cumulative  environmental  effects  of  the 
alternatives.  The  EIS  will  also  include 
site  specific  mitigation  measures. 

Public  participation  is  important 
during  the  analysis.  During  preliminary 
scoping,  considerable  public  interest 
was  expressed,  resulting  in  the  decision 


to  prepare  an  Environmental  Impact 
Statement.  Comments  received  during 
earlier  scoping  will  be  incorporated  in 
the  draft  EIS.  However,  Federal,  State 
and  local  agencies,  potential  users  of  the 
area,  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  decision  are  welcome 
and  invited  to  participate  in  this 
exter.d.;d  scoping  process  by  submitting 
new  or  additional  comments  by  July  1, 
1989. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA's 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  this  proposal 
participate  at  this  time.  To  be  most 
helpful,  comments  on  the  draft  EIS 
should  be  as  specific  as  possible  and 
may  address  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (see  the  Council 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  of  40  CFR 
1503.3).  In  addition.  Federal  court 
decisions  have  established  that 
reviewers  of  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions 
(Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519, 1978),  and  that 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS  (Wisconsin 
Heritages  Inc.,  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1989)).  The  reason 
for  this  is  to  ensure  that  substantive 
conunents  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  die  final. 

The  Draft  Environmental  Impact 
Statement  (DEIS)  is  expected  to  be 
available  for  public  review  in  August 
1989,  After  a  45  day  public  comment 
period,  the  comments  received  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  Final 
Environmental  Impact  Statement  (FEIS). 
The  Final  Environmental  Impact 
Statement  is  scheduled  to  be  completed 
by  October  1989.  In  the  FEIS,  the  Forest 
Serv  ice  will  respond  to  the  comments 
received.  The  Forest  Supervisor,  who  is 
the  responsible  official,  will  make  a 
decision  regarding  this  proposal, 
considering  the  comments  and 
responses,  environmenfdl  consequences 
discussed  in  the  FEIS,  and  applicable 
laws,  regulations,  and  policies.  The 
decision  and  reasons  for  the  decision 
will  be  documented  in  a  Record  of 
Decision. 


Hugh  C.  Thompson,  Forest  Supervisor, 
Dixie  National  Forest  is  the  responsible 
official. 

Dale:  May  19, 1969. 
Hugh  C.  Thompson, 
Forest  Stipen'isor. 

[FR  Doc.  89-12541  Filed  5-24-89:  8:45  am 
MLLING  C0r<€  3410-11-M 

Delegation  of  Authority  to  Forest 
Supervisors;  Tonto  and  Apact>e- 
Sitgreaves  National  Forests 

agency:  Forest  Ser\'ice,  USDA. 
ACTION:  Notice:  delegation  of  authority. 

SUMMARY:  The  Southwestern  Region  of 
the  Forest  Service  hereby  gives  notice  of 
the  delegation  of  authority  by  the 
Regional  Forester  to  selected  Forest 
Supervisors  to  perform  certain 
transactions  related  to  the  granting  and 
terminating  of  easements  on  National 
Forest  System  lands. 
EFFECTIVE  DATE:  This  policy  was 
effective  December  8, 1988. 
FOR  rURTHER  INFORMATION  CONTACT: 
Questions  about  this  policy  should  be 
addressed  to  Arthur  S.  Maynard, 
Recreation,  Land  Uses  Staff,  Forest 
Service,  USDA,  517  Gold  Avenue,  SW., 
Room  5315,  Albuquerque,  New  Mexico 
87102  (505)  842-3444. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  36  CFR  2512.52  and  the  delegation  of 
authority  from  the  Chief  of  the  Forest 
Service  set  forth  in  Forest  Service 
Manual  section  2732.04  and  2733.04b,  the 
Regional  Forester  for  the  Southwestern 
Region  has  determined  that  certain 
National  Forests  have  sufficient  lands 
s'aff  expertise  to  permit  the  delegation 
of  authority  to  Forest  Supervisors  of 
those  forests  to: 

1.  Grant  easements  to  public  road 
agencies  under  the  authority  of  the 
National  Forest  Road  and  Trails  Act  of 
October  13, 1964,  (78  Sfat.  1089: 16  US  C. 
533)  and  to  terminate  such  easements 
with  the  consent  of  the  grantee. 

2.  Issue  easements  and  reservations 
for  consfrjction  and  use  of  roads, 
execute  stipulations,  and  terminate  such 
easements  on  the  occurrence  of  a  fixed 
or  agreed  upon  condition,  event,  or  time 
when  the  easement,  by  its  terms, 
provides  for  such  termination,  pursuant 
to  the  Federal  Land  Policy  and 
Management  .'Kct  of  October  21, 1976. 
(90  Stat.  2743:  43  U.S.C.  1715). 

This  authorty  has  been  delegated  to 
the  Forest  Supervisors  of  thp  following 
National  Forests;  Apache-Sitgreaves 
and  Tonto  by  Region  3  Interim  Dirertive 
#  5  dated  December  8, 1988,  to  Forest 
Sen  ice  Manual  Chapter  2730 — Rood 
and  Trail  Right-of-Way  Grants. 
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Date:  May  12. 1986.  ' 

R.  Forraat  Carpenter. 

Deputy  Regional  Forester. 

|FR  Doc.  89-12544  Filed  5-24-89:  8:45  am] 

WLUNQ  COOC  S41»-11-« 


ARCTIC  RESEARCH  COMMISSION 
Meeting 

Notice  is  hereby  given  that  the  United 
States  Arctic  Research  Commission  will 
hold  its  18th  Meeting  in  Anchorage,  AK. 
on  June  27. 1989.  The  meeting  wiU  start 
at  8:30  a.m.  in  the  Anchorage  Historical 
and  Fine  Arts  Museum.  7th  and  A 
Streets.  Agenda  items  include:  (1) 
Chairman's  Report;  (2)  Consideration  of 
Improvements  to  the  Environmental 
Impact  Statement  Process;  (3)  Comments 
from  the  Interagency  Arctic  Research 
Policy  Committee;  (4)  Comments  from 
the  Alaska  Congressional  Delegation;  (5) 
Comments  from  the  Alaska  Governor's 
Office:  (6)  Consideration  of  a 
recommendation  on  Engineering 
Research;  (7]  Status  of  Commission 
recommendations;  (8)  Discussion  of 
Commission  options  regarding  the 
Environmental  Impact  Statement 
Process;  (9)  Approval  of  Guidelines  for 
the  Conduct  of  Research  in  the  Arctic; 
and  (10]  Status  of  a  Commission 
brochure. 

From  4:00  p.m.  until  5:00  p.m.  on  June 
27. 1989  the  Commission  will  meet  in 
Executive  Session  to  discuss  (1) 
Additions  to  the  Group  of  Advisors:  and 
(2]  Adoption  of  the  Commission  budget 
for  FY  1990. 

Contact  Person  for  More  Information: 
Philip  L.  Johnson,  Executive  Director, 
U.S.  Arctic  Research  Commission  (202) 
371-9631. 
Philip  L  lohnaon. 

Executive  Director,  U.S.  Arctic  Research 

Commission. 

|FR  Doc.  89-12537  Filed  5-24-89:  8:45  am] 

MLUNO  COOe  7S5S-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Nortti  Shore  Unlveraity  Hospital  et  al^ 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Electron 
Microscopes 

This  is  a  decision  consolidated 
pursuant  to  section  6(c]  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  2841, 
U.S.  Department  of  Commerce.  14th  and 


Constitution  Avenue.  NW..  Washington. 
DC. 

Docket  Number:  89-004.  Applicant: 
North  Shore  University  Hospital. 
Manhasset  NY  11030.  Instrument- 
Electron  Microscope.  Model  JEM- 
lOOCX.  Manufacturer  JEOL  Ltd..  Japan. 
Intended  Use:  See  notice  at  53  FR  46106, 
November  16. 1988.  Instrument  Ordered: 
July  11. 1988. 

Docket  Number:  89-006.  Applicant: 
Louisiana  State  University  Medical 
Center.  Shreveport.  LA  71130-3932. 
Instrument-  Electron  Microscope.  Model 
CM  10.  Manufacturer  N.V.  Philips.  The 
Netherlands.  Intended  Use:  See  notice 
at  53  FR  46106.  November  16. 1988. 
Instrument  Ordered:  September  13, 1988. 

Docket  Number  89-011.  Applicant' 
California  Department  of  Food  and 
Agriculture.  Siacramento.  CA  94271- 
0001.  Instrument-  Electron  Microscope. 
Model  EM  902.  Manufacturer  Carl 
Zeiss.  West  Germany.  Intended  Use:  See 
notice  at  53  FR  51576.  December  22. 
1988.  Instrument  Ordered:  September  29, 
1988. 

Docket  Number  89-013.  Applicant 
Northern  Arizona  University.  Flagstaff, 
AZ  86011.  Instrument  Electron 
Microscope.  Model  JEM-1200EX  II. 
Manufacturer:  JEOL  Ltd..  Japan. 
Intended  Use:  See  notice  at  53  FR  51576, 
December  22. 1988.  Instrument  Ordered: 
September  1, 1988. 

Docket  Number  89-014.  Applicant- 
Massachusetts  Institute  of  Technology. 
Cambridge.  MA  02139.  Instrument 
Electron  Microscope.  Model  JEM- 
1200EX/SEG/DP/DP.  Manufacturer 
JEOL  Ltd..  Japan.  Intended  Use:  See 
notice  at  53  FR  51576,  December  22. 
1988.  Instrument  Ordered:  July  18. 1988. 

Docket  Number  89-015.  Applicant 
University  of  California  at  Berkeley, 
Berkeley.  CA  94720.  Instrument  Electron 
Microscope.  Model  JEM-1200EX. 
Manufacturer:  JEOL  Ltd..  Japan. 
Intended  Use:  See  notice  at  53  FR  3635. 
January  25. 1989.  Instrument  Ordered: 
August  10. 1988. 

Docket  Number  89-016.  Applicant 
Louisiana  State  University,  New 
Orleans,  LA  70112.  Instrument  Electron 
Microscope,  Model  CM-IO/PC. 
Manufacturer  N.V.  Philips,  The 
Netherlands.  Intended  Use:  See  notice  at 
53  FR  3635,  January  25. 1989.  Instrument 
Ordered:  August  29. 1988. 

Docket  Number  89-017.  Applicant 
Tulane  University.  Covington.  LA  70433. 
Instrument  Electron  Microscope,  Model 
IEM-1200EX/SEG/DP/DP. 
Manufacturer:  JEOL  Ltd..  Japan. 
Intended  Use:  See  notice  at  53  FR  3636. 


January  25. 1989.  Instrument  Ordered: 
August  29, 1968. 

Docket  Number:  89-018.  Applicant 
National  Institute  for  Occupational 
Safety  and  Health,  Cincinnati,  OH 
45226.  Instrument  Electron  Microscope. 
Model  JEM-IOOCXII.  Manufacturer 
JEOL  Ltd..  Japan.  Intended  Use:  See 
notice  at  53  FR  3636.  January  25. 1989. 
Instrument  Ordered:  June  27. 1988. 

Docket  Number  89-020.  Applicant 
Tulane  University.  Salt  Lake  City,  UT 
84112.  Instrument  Electron  Microscope, 
Model  H-600-3.  Manufacturer  Hitachi 
Scientific  Instruments.  Japan.  Intended 
Use:  See  notice  at  53  FR  3636,  January 
25, 1989.  Instrument  Ordered:  September 
8. 1988. 

Docket  Number  89-024.  Applicant 
Medical  University  of  South  Carolina. 
Charleston.  SC  29425.  Instrument 
Electron  Microscope.  Model  H-7000. 
Manufacturer  Hitachi  Scientific 
Instruments,  Japan.  Intended  Use:  See 
notice  at  53  FR  4874,  January  31, 1989. 
Instrument  Ordered:  July  24, 1988. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  piuposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactiu-ed  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
other  instnmient  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States  either 
at  the  time  of  order  of  each  instrument 
or  at  the  time  of  receipt  of  application 
by  the  U.S.  Customs  Service. 
Frank  W.  Creel 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  89-12473  Filed  5-24-89:  8:45  am] 
BILLMO  COOC  SSie-0»4l 


Rutgers  Unhrersity;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  e(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5.00  p.m.  in  Room  2841,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 


Docket  Number  88-308.  Applicant 
Rutgers  University.  Piscataway,  NJ 
08855-6999.  Instrument  Spectrasan 
Accessory  to  Slopped-Flow  Instrument. 
Model  MG-3000.  Manufacturer  Hi-Tech 
Scientific.  LTD..  United  Kingdom. 
Intended  Use:  See  notice  at  53  FR  43465. 
October  27. 1988. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  instrument  previously  imported 
for  the  use  of  the  applicant.  The 
instrument  and  accessory  were  made  by 
the  same  manufacturer.  The  National 
Institutes  of  Health  advises  in  its 
memorandum  dated  January  26. 1989 
that  the  accessory  is  pertinent  to  the 
intended  uses  and  that  it  knows  of  no 
comparable  domestic  accessory. 

We  know  of  no  domestic  accessory 
which  can  be  readily  adapted  to  the 
instrument. 
Frank  W.  Creel. 
Director,  Statutory  Import  Programs  Staff. 

[FR  Doc.  89-12474  Filed  5-24-e9:  8:45  am] 

BIUJN6  COOE  3510-OS-ll 


Scripps  Clinic  and  Researcti 
Foundation;  Decision  on  Application 
for  Duty-Free  Entry  of  Scientific 
Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651. 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.m.  in  Room  2841.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number  88-309.  Applicant 
Scripps  Clinic  and  Research  Foundation, 
La  Jolla,  Ca  92037.  Instrument  NMR 
Spectrometer.  Model  AM-600  with 
Accessories.  Manufacturer:  Bruker 
Analytische  Messtechnik.  GmbH.  West 
Germany.  Intended  Use:  See  notice  at  53 
FR  43465.  October  27. 1988.  Reasons  For 
This  Decision:  The  foreign  instrument 
provides  a  magnetic  field  strength  of 
14.095  tesla.  Advice  Submitted  By: 
National  Institutes  of  Health.  January  26, 
1989. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  was  being 
manufactured  in  the  United  States  at  the 


time  it  was  ordered  (August  28. 1987). 
The  National  Institutes  of  Health 
advises  in  its  memorandum  dated 
January  26. 1989  that  (1)  this  capability 
is  pertinent  to  the  applicant's  intended 
purposes  and  (2)  it  knows  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use  being  manufactured  at  the  time  the 
foreign  instrument  was  ordered. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  being 
manufactured  in  the  United  States  at  the 
time  it  was  ordered. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  89-12475  Filed  5-24-89;  8:45  am] 

BILUNG  COOE  3S10-OS-M 


Vanderbilt  University  et  al.; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Accessories 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  2841, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue.  NW..  Washington. 
DC. 

Docket  Number:  88-311.  Applicant 
Vanderbilt  University  Medical  Center. 
Nashville.  TN  37232.  Instrument  Two  (2) 
Radioisotope  Hot  Cells.  Manufacturer 
Von  Gahlen  International  Inc..  The 
Netherlands.  Intended  Use:  See  notice  at 
53  FR  46106.  November  16, 1988. 
Reasons  for  this  Decision:  The  foreign 
article  radiologically  isolates  the 
operator  during  the  synthesis  and 
manipulation  of  radioisotopic  tracer 
compounds  used  in  PET  scanning. 
Advice  Submitted  By:  National 
Institutes  of  Health,  January  26, 1989. 

Docket  Number  89-010.  Applicant 
University  of  Southern  California,  Los 
Angeles,  CA  90089-0740.  Instrument 
Mass  Spectrometer,  Model  PRISM. 
Manufacturer  VG  Isogas,  United 
Kingdom.  Intended  Use:  See  notice  at  53 
FR  51576,  December  22. 1988.  Reasons 
for  This  Decision:  The  foreign 
instrument  provides  a  guaranteed 
internal  precision  of  0.006°/00  of  O.l/i 
mole  samples  of  carbon  dioxide.  Advice 
Submitted  By:  National  Institute  of 
Standards  and  Technology,  January  30. 
1989. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  is 


intended  to  be  used,  is  being 
manufactured  in  the  United  Stales.  The 
National  Institutes  of  Health  and 
National  Institute  of  Standards  and 
Technology  advise  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  no  domestic 
instrument  or  apparatus  of  equi\alent 
scientific  value  for  the  intended  use  of 
each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  either  of  the  foreign 
instruments. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  12476  Filed  5-24-89:  8:45  am) 

BltXING  COOE  3510-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Application  for 
Permit;  Paul  K.  Dayton  and  Timothy 
Ragen (P450) 

Notice  is  hereby  given  that  an 
applicant  has  applied  in  due  form  for  a 
permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant  Paul  K.  Dayton  and 
Timothy  Ragen.  Scripps  Institution  of 
Oceanography  (A-OOl),  University  of 
California  (San  Diego).  La  Jolla.  CA 
92093. 

2.  Type  of  Permit  Scientific  Research. 

3.  Number  and  Name  of  Animals:  1.50 
northern  fur  seal  pups  [Callorhinus 
ursinus). 

4.  Type  of  Take:  The  applicant 
proposes  to  take  and  harass  northern  fur 
seal  pups  on  rookeries  of  St.  Paul  Island 
of  the  Pribilof  Islands  in  the  Bering  Sea. 
Radio  transmitters,  with  antennas,  will 
be  attached  to  each  pup  to  determine 
early  migratory  patterns  as  pups  leave 
St.  Paul  Island  in  the  Bering  Sea  and 
enter  the  North  Pacific  through  the 
Aleutian  passes. 

5.  Duration  of  activity:  One  year  with 
possible  request  for  renewal  depending 
on  funding  and  first  year's  findings. 
Concurrent  with  the  publication  of  this 
notice  in  the  Federal  Register,  the 
Secretarj'  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  f^jr 
a  public  hearing  on  this  application 
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should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce.  1335  East 
West  Hwy..  Silver  Spring.  Maryland 
20910,  within  30  days  of  the  publication 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  application  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Assistant 
Administrator  for  Fisheries.  All 
statements  and  opinions  contained  in 
this  application  are  summaries  of  those 
of  the  Applicant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service, 

Documents  submitted  in  connection 
wifh  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 
Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1335  East  West 
Hwy.,  Rm.  7330,  Silver  Spring. 
Maryland  20910;  and 
Director,  Alaska  Region.  National 
Marine  Fisheries  Service,  NOAA.  709 
West  9th  Street.  Federal  Bldg..  luneau. 
Alaska  99802; 
Director,  Southwest  Region,  National 
Marinie  Fisheries  Service.  NOAA.  300 
South  Ferry  Street.  Terminal  Island. 
California  90731-7415. 

Date:  May  la  1989. 
lames  E.  Douglas,  fr., 

Deputy  Assistant  Administrator  for  Fisheries. 
[FR  Doc.  e»-12462  Filed  5-24-89:  8:45  am) 

WLLWra  CODE  3S10-n-M 


COMMITTEE  FOR  THE 
iMPL£MENTATION  OF  TEXTILE 
AGREEMENTS 

Ad|u8tment  of  Import  Limit*  for 
Certain  Cotton.  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In  Sri 
Liinka 

May  19. 1989. 

aoency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

hmits. 

EFFCCTIVE  date:  May  26,  1989. 

FON  FUfrrNCR  INFORMATION  CONTACT: 

Kimbang  Pham,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
q'juta  status  of  these  limits,  refer  to  the 


Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6580.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 
SUPPtCMENTARV  INFORMATION: 

Authority.  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limtis  for  Categories  338/ 
339.  347/348/847,  352/652.  363  and  641 
are  being  increased  by  application  of 
swing,  reducing  the  limits  for  Categories 
237.  359-C/659-C  and  369-0. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937. 
published  on  November  7. 1988).  Also 
see  53  FR  17967.  published  on  May  19. 
1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Jamefl  H.  Baiib, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  - 
May  19, 1989. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  18, 1988  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  into  the  United  States  of 
certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  Gber  textiles  and 
textile  products,  produced  or  manufactured  in 
Sri  Lanka  and  exported  during  the  period 
which  began  on  )une  1, 1988  and  extends 
through  )une  30, 1989. 

Effective  on  May  26, 1989,  the  directive  of 
May  18, 1988  is  hereby  amended  to  adjust  the 
limits  for  cotton,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  in  the  following  categories,  as 
provided  under  the  terms  of  the  current 
bilateral  agreement  between  the 
Governments  of  the  United  States  and  Sri 
Lanka.  (Categories  337  and  637  were  changed 
to  Category  237  upon  implementation  of  the 
Harmonized  System.) 


Category 

Adjusted  tfiirteen-month  »m«  ' 

347/348/847 

352/652 

695.700  dozen 
918,667  donn 

359-C/659-C  »..-. 

383 „ 

369-0  *..._.    

641 

fl(M.006lig 
8,325.417  numbers 
567.494  kg 
677,517  dozen 

Category 


Adjusted  thirteen-month  Hmit ' 


237 

338/339.. 


144,822  dozen 

861,250  dozen  of  wtiich  not 
more  than  717,708  dozen 
shall  t>e  in  Categories  338-S/ 
33»-S» 


■  The  Nmit*  have  not  t>ean  adjusted  (o  account  lor 
any  Imports  exported  after  May  3t,  1967 

•  In  Categories  338-S/339-S,  only  HTS  numtjors 
6103.22.0050,  6105.10.0010,  6105.10.0030. 
6105.90.3010,  6109.10.0035,  6110.20.1025. 
6110.20.2040,  6110.20.2065,  6110.90.0068. 
6112.11.0030  and  6114.20.0005  in  Catagoiy  338-S: 
and  6104.22.0060,  6104.29.2046,  6106.10.0010. 
.10.0030,  610690.2010,  6106.90.3010, 
6109.10.0070,  6110  20  1030,  6110.20.2045, 
6110.20.2075,  6110.90.0070,  6112.110040. 
6114.20.0010  and  6117  90.0022  in  Category  339-S. 

•  In  Categories  359-C/659-C,  only  HTS  numbers 
6103.42.2025,  6103.49.3034,  6104.62.1020. 
6104.69.3010,  6114.20.0048,  6114.20.0052, 
6203.42.2010,  6203.422090.  6204.622010, 
6211.32.0010,  6211.32.0025  and  6211.42.0010  in 
Category  359-C:  and  6103.23.0055,  6103.43.2020, 
6103.49.2000,  6103.49.3038,  6104.63.1020. 
6104.69.1000,  6104.69.3014,  6114.30.3040, 
6114.30.3050,  6203.43.2010,  6203.43.2090. 
6203.49.1010,  6203.49.1090,  6204.63.1510. 
6204.69.1010.  6210.10.4020,  6211.33.0010, 
6211.33.0017  and  6211.43.0010  in  Category  659-C. 

•  In  Category  369-D,  only  HTS  numbers 
6302.60.0010  and  6302.91.0020. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  action  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  H.  Babb. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  89-12552  Filed  5-24-89;  8:45  am) 

BlUJNa  C006  SSIO-DR-H 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Military  Traffic  Management 
Command;  Billing  Procedures 

agency:  Military  Traffic  Management 

Command  (MTMC).  Department  of  the 

Army. 

ACTION:  Amended  rules  for  billing 

procedures  on  selected  tragic  by  all 

methods  of  transportation. 

SUMMARY:  Federal  Register  Vol.  54.  No. 
1,  Tuesday.  January  3. 1989,  Notices 
published  notiHcation  of  Billing 
Procedures  on  Selected  Traffic  by  All 
Methods  of  Transportation.  DOD  is 
modifying  the  billing  procedures.  The 
rule  established  for  all  modes  of  traffic 
to  cover  Government  bills  of  lading  for 
which  the  total  charge(8)  are  $10,000  or 
more  is  being  amended  to  acquire  when: 
Total  charge(8]  are  $5,000  or  more. 
Also  add  the  following  paragraph. 

Guaranteed  Traffic  vouchers  that 
contain  a  mixture  of  GBLs  containing 
charges  equal  to  or  less  than  the 


changes  in  block  28  are  mixed  with 
GBLs  containing  charges  that  are  greater 
than  the  charges  shown  in  block  28  will 
be  returned  to  the  carrier  as  an  improper 
invoice.  Other  vouchers  which  contain 
GBLs  with  charges  less  than  $5,000 
mixed  with  GBLs  with  charges  of  $5,000 
or  more  will  also  be  returned  to  the 
carrier  as  an  improper  invoice. 

All  other  provisions  of  the  notice  as 
originally  published  remain  unchanged. 
EFFECTIVE  DATE:  June  1,  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frank  Lamm,  Headquarters,  Military 
Traffic  Management  Command,  ATTN: 
MTIN-FQ,  5611  Columbia  Pike,  Falls 
Church.  Virginia  22041-5050.  or 
telephone  (202)  756-1173. 
Kenneth  L.  Denton, 

Department  of  the  Army,  Alternate  Liaison 
Officer  With  the  Federal  Register. 
(FR  Doc.  89-12534  Filed  5-24-89:  8:45  am) 

BUXINO  CODE  3710-OS-H 


Corps  of  Engineers,  Department  of 
the  Army 

Intent  to  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  a  Proposed  Flood  Control 
Reservoir  for  the  O'Hare  System  of  the 
Chlcagoiand,  Underflow  Plan  In  Coolc 
County,  Illinois 

agency:  U.S.  Army  Corps  of  Engineers. 
Chicago  District.  DoD. 
action:  Notice  of  intent. 

summary:  The  proposed  project 
involves  the  construction  of  a  flood 
control  reservoir  for  the  combined  sewer 
service  area  of  the  O'Hare  Water 
Reclamation  Plant  in  Cook  County. 
Illinois.  The  intent  of  the  project  is  to 
reduce  flood  damages  caused  by  sewer 
system  backflows  into  basements, 
ponding  of  surface  runoff,  and  overbank 
flooding. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Rose  Austin  312/353-7795,  U.S. 
Army  Corps  of  Engineers,  Chicago 
District,  219  South  Dearborn  Street. 
Chicago.  Illinois  60604-1797, 
SUPPLEMENTARY  INFORMATION: 

1.  Construction  of  a  flood  control 
reservoir  at  least  1,050  acre-feet  in 
capacity  was  authorized  by  the  Water 
Resources  Development  Act  of  1986 
(Pub.  L.  99-662).  The  reservoir  would  be 
excavated  below  existing  ground  level 
at  a  site  northwest  of  the  city  of  Chicago 
in  unincorporated  Cook  County,  Illinois. 
It  would  drain  to  the  nearbyO'Hare 
Water  Reclamation  Plant  and  would  be 
dry  during  non-flood  periods.  Necessary 
appurtenant  works  would  be  included  in 
conjunction  with  an  existing  deep  tunnel 


system  for  combined  sewer  overflow 
abatement  and  treatment.  An  inlet/ 
outlet  structure  would  be  constructed  at 
the  present  drop  shaft  to  connect  the 
reservoir  to  the  deep  tunnel. 

2.  Prior  to  Congressional  authorization 
of  the  proposed  action,  a  number  of 
reservoir  alternatives  were  evaluated. 
The  plans  for  the  proposed  sites  ranged 
from  80  to  2700  acre-foot  capacities.  A 
second  reservoir  at  a  neraby  site  in  the 
Village  of  Mount  Prospect  was  also 
considered,  and  reservoir  plans  ranged 
from  140  to  720  acre-foot  capacities. 
Alternatives  to  be  evaluated  for  this 
study  and  DEIS  are: 

a.  No  action. 

b.  A  1,050  acre-foot  reservoir  at  the 
100  acre  site  in  unincorporated  Cook 
County. 

c.  A  1,650  acre-foot  reservoir  at  the 
same  location. 

3.  The  reservoir  considered  for  this 
project  is  essentially  from  a  plan 
developed  by  the  Metropolitan  Water 
Reclamation  District  of  Greater  Chicago 
(MWRDGC),  formerly  known  as  the 
Metropolitan  Sanitary  District  of 
Greater  Chicago.  Designs  for  the  Tunnel 
and  Reservoir  Plan  (TARP)  were 
released  in  1974  and  were  divided  into 
Phase  1  and  Phase  2.  Phase  1,  which 
primarily  involves  water  quality 
enhancement,  has  been  implemented  by 
MWRDGC  for  the  area  under 
consideration.  Phase  2,  which  primarily 
concerns  flood  control,  includes  the 
proposed  reservoir.  The  U.S.  Army 
Corps  of  Engineers  completed  a 
feasibility  study  and  environmental 
assessment  for  the  O'Hare  system  in 
1984.  Pubhc  participation  has  included 
numerous  meetings  and  coordination 
with  the  state  of  Illinois,  MWRDGC,  and 
interested  Federal,  State  and  local 
agencies.  Additional  coordination  has 
also  been  undertaken  with  the  U.S.  Fish 
and  Wildlife  Service,  Illinois 
Department  of  Conservation,  Illinois 
Historic  Preservation  Agency,  U.S. 
Environmental  Protection  Agency,  and 
the  Northeastern  Illinois  Plannning 
Commission. 

4.  Significant  issues  to  be  analyzed  in 
depth  in  the  DEIS  are  destruction  or 
disruption  of  terrestrial  and  aquatic 
habitat;  loss  of  wetland;  loss  of  a  state- 
listed  endangered  plant  species: 
destruction  of  an  archaeological  site; 
mitigation  for  habitat  losses;  effects  on 
water  quality;  generation  of  aerosals; 
disposal  of  excavated  material;  and 
aesthetic  effects  including  odors. 

5.  No  formal  public  scoping  meeting 
will  be  held. 

6.  The  DEIS  is  expected  to  be 
available  to  the  public  in  September 
1989. 


Date:  May  11.  1989. 
less  |.  Franco,  |r., 

LTC.  Corps  of  Engineers.  District  Engineer. 
ire  Doc.  83-12533  Filed  5-24-89:  8:45  am| 
BIUJNG  CODE  371IM4N 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests;  0MB  Review 

agency:  Department  of  Education. 

ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director.  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  June  26, 
1989. 

ADDRESSES:  U'ritten  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Jim  Houser,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  726  Jackson 
Place  NW..  Room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Room  5624.  Regional 
Office  Building  3,  Washington.  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  B.  Webster  (202)  732-3915. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  Slate  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 
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(1)  Type  of  review  requested,  e.g.. 
new.  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden:  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  May  22. 1989. 
CarlM  U.  Rice. 

Director,  for  Office  of  Information,  Resources 
Management. 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension. 

TitJe:  Perkins  Loan  Program 
Assignment  Form. 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
households. 

Reporting  Burden: 

Responses:  60,000. 

Burden  Hours:  30,000. 

Recordkeeping  Burden: 

Recordkeepers:  3,000. 

Burden  Hours:  1,500. 

Abstract  This  form  will  be  used  to 
collect  pertinent  information  regarding 
defaulted  student  loans  from  institutions 
participating  in  the  Perkins  Loan 
Program.  The  institutions  use  this  form 
to  assign  defaulted  student  loans  to  the 
Federal  Government  for  collection. 

Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  Extension. 

Title:  Carl  D.  Perkins  Vocational 
Education  Act  of  1984-Reporting 
Requirements. 

Frequency:  Biennial. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 

Responses:  4,212. 

Burden  Hours:  1,638.712. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

AbstracL  State  Board  for  Vocational 
Education  must  submit  state  plans  under 
the  Carl  D.  Perkins  Vocational 
F.ducation  Act,  as  amended.  The 
Department  uses  the  information  to 
determine  compliance  with  the  Act  and 
to  make  grant  awards. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Revision. 

Title:  Clearance  of  Amendments  to 
the  RSA  Discretionary  Grant 
Application. 

Frequency:  Annually. 

Affected  Public:  State  and  local 
governments;  Businesses  or  other  for- 
profit;  Non-profit  institutions. 


Reporting  Burden: 

Responses:  1,170. 

Burden  Hours:  1,170. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  form  will  be  used  by 
States  and  public  or  non-profit 
organizations  to  apply  for  grants  under 
the  RSA  Discretionary  Grants  Program. 
The  Department  uses  the  application  to 
make  grant  awards. 
[FR  Doc.  89-12567  Filed  5-24-89;  8:45  am]    . 

MLUNa  cooe  4000-01-11 


[CFDA  Na  84.224A] 

National  Institutt  on  Disability  and 
Rehabilitation  RoMarch;  Applications 
for  New  Awards  Under  ttie  State 
Grants  Program  for  Tschnology- 
Related  Assistance  for  individuals 
With  Disabilltiss  for  Fiscal  Year  1989 

Agency:  Department  of  Education. 

Purpose  of  Program:  This  program 
provides  financial  assistance  to  States 
to  assist  each  State  to  develop  and 
implement  a  consumer-responsive, 
comprehensive  statewide  program  of 
technology-related  assistance  for 
individuals  with  disabilities. 

Deadline  for  Transmittal  of 
Applications:  July  24. 1989. 

Applications  Available:  May  25, 1989. 

Available  Funds:  $4,600,000. 

Estimated  Number  of  Awards:  8-9. 

Estimated  Range  of  Awards:  $500,000- 
$600,000. 

Estimated  Average  Award:  $550,000. 

Project  Period:  Up  to  36  months,  with 
the  possibility  of  a  24-month  extension. 

Note:  The  Department  of  Education  is  not 
bound  by  any  estimates  in  this  notice,  except 
as  otherwise  provided  by  statute. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR),  in 
34  CFR  Parts  74,  75.  77,  80.  (with 
exceptions  as  noted  in  the  following 
program  regulations),  81.  and  85,  and  (b) 
when  effective  after  adoption  in  final, 
the  proposed  regulations  for  this 
program  published  in  the  Federal 
Register  on  April  12. 1989  at  54  FR 
14778. 

It  is  the  policy  of  the  Department  of 
Education  not  to  solicit  applications 
before  the  publication  of  fmal 
regulations.  However,  in  this  case,  it  is 
essential  to  solicit  applications  on  the 
basis  of  the  notice  of  proposed 
rulemaking  (NPRM)  for  this  program, 
because  the  Department  must  initiate 
the  request  for  applications  at  this  time 
in  order  for  awards  to  be  made  in  fiscal 
year  1989. 


The  Secretary  has  carefully  reviewed 
the  public  comments  received  on  the 
NPRM,  and,  on  the  basis  of  the 
comments,  the  Secretary  expects  to 
change  the  weights  and  points  accorded 
to  some  of  the  selection  criteria  in  the 
final  regulations.  The  weights  and  points 
that  the  Secretary  expects  to  assign  to 
each  of  the  selection  criteria  are  as 
follows:  Needs  assessment:  Weight  2/ 
Total  points  10;  Goals  and  objectives: 
Weight  3/Total  points  15:  Plan  of 
activities:  Weight  3/Total  points  15; 
Management  plan:  Weight  2/Total 
points  10;  Evaluation  plan:  Weight  3/ 
Total  points  15;  Inclusion  of  individuals 
with  disabilities:  Weight  4/Total  points 
20;  and  Coordination:  Weight  3/Total 
points  15. 

Applicants  should  prepare  their 
applications  based  on  the  NPRM  with 
the  above  modifications  to  the  weights 
and  points  assigned  to  each  of  the 
criteria.  The  comments  received  by  the 
Secretary  did  not  raise  any  other 
significant  policy  issues  with  respect  to 
the  proposed  regulations.  The  Secretary 
received  some  comments  that  advocated 
imposing  additional  requirements  on  the 
individual  States.  However,  imposing 
additional  requirements  on  the  States 
would  not  be  consistent  with  the 
legislation,  that  was  framed  to  give 
States  considerable  flexibility  in 
designing  and  implementing  appropriate 
systems.  The  Secretary  does  not  expect 
to  make  further  changes  in  the  final 
regulations  that  would  affect  applicants 
for  funds.  If  any  other  changes  are  made 
in  the  final  regulations  for  this  program, 
applicants  will  be  given  an  opportunity 
to  amend  their  applications. 

For  Applications  Contact:  National 
Institute  on  Disability  and 
Rehabilitation  Research,  U.S. 
Department  of  Education.  400  Maryland 
Avenue  SW..  Washington.  DC  20202- 
2601,  Attention:  Peer  Review  Unit. 
Telephone:  (202)  732-1141;  deaf  and 
hearing-impaired  individuals  may  call 
(202)  732-1198  for  TDD  services. 

For  Further  Information  Contact: 
Betty  Jo  Berland.  National  Institute  on 
Disability  and  Rehabilitation  Research, 
(202)  732-1139. 

Program  Authority:  29  U.S.C.  2201- 
2271. 

Dated:  May  18, 1989. 
Patricia  McGill  Smith. 

Acting  Assistant  Secretary.  Office  of  Special 
Education,  and  Rehabilitative  Services. 

[FR  Doc.  89-12494  Filed  5-24-89;  8:45  am] 

BILUNO  CODE  4001-01-M 


DEPARTMENT  OF  ENERGY        / 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP89-98-O03  and  RP89-133- 
001] 

Colorado  Interstate  Gas  Co.; 
Compliance  Filing 

May  19, 1989. 

Take  Notice  that  Colorado  Interstate 
Gas  Company  ("CIG"),  on  May  15. 1989, 
tendered  for  filing  the  following  tariff 
sheets  to  revise  its  FERC  Gas  Tariff. 
Original  Volume  No.  1: 

Substitute  Original  Sheet  No.  61G7-A 
Second  Substitute  Original  Sheet  No.  61G11 
Substitute  Original  Sheet  No.  6IGII-A 

CIG  states  that  the  above-referenced 
tariff  sheets  are  being  filed  in 
compliance  with  the  Commission's 
Order  issued  April  28. 1989,  in  these 
dockets. 

CIG  states  that  copies  of  the  filing 
were  served  upon  all  of  the  parties  to 
this  proceeding  and  affected  state 
commissions  as  well  as  all  of  CIG's  firm 
sales  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  §  §  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  May  26, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  89-12478  Filed  5-24-89:  8:45  am) 

BILUNO  CODE  6717-01-«i 


[Docket  No.  RP89-132-003] 

El  Paso  Natural  Gas  Co.;  Compliance 
Tariff  Filing 

May  19. 1989. 

Take  notice  that  on  May,  1989,  El  Paso 
Natural  Gas  Company  ("El  Paso")  filed, 
pursuant  to  Part  154  of  the  Regulations 
Under  the  Natural  Gas  Act  ("NGA") 
promulgated  by  the  Federal  Energy 
Regulatory  Commission  ("Commission") 
and  in  compliance  with  ordering 
paragraphs  (A)(1)  and  (2)  of  the 
Commission's  order  issued  April  26, 
1989  at  Docket  Nos.  RP89-132-000. 


RP88-184-O00.  RP88-184-001  and  TA88- 
1-33-000.  certain  tariff  sheets  to  El 
Paso's  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  Original  Volume  No.  1-A, 
Third  Revised  Volume  No.  2  and 
Original  Volume  No.  2A. 

El  Paso  states  that  on  March  31, 1989. 
at  Docket  No.  RP89-132-000,  El  Paso 
tendered  for  filing  certain  tariff  sheets 
which  (i)  revised  language  in  Section  21, 
Take-or-Pay  Buyout  and  Buydovra  Cost 
Recovery,  of  the  General  Terms  and 
Conditions  in  El  Paso's  First  Revised 
Volume  No.  1  Tariff  and  (ii)  reflected  a 
revision  to  El  Paso's  rates  and  charges 
based  on  updated  actual  and  estimated 
buyout  and  buydown  costs,  the 
inclusion  of  actual  accrued  interest,  and 
certain  adjustments  to  the  Order  No.  500 
special  surcharge.  By  order  issued  April 
28, 1989,  at  Docket  No.  RP89-1 32-000.  et 
al,  the  Commission  accepted  for  filing 
and  suspended  said  tariff  sheets,  to  be 
effective  May  1. 1989,  subject  to  refund 
and  certain  conditions.  Accordingly,  the 
filing  responds  to  those  conditions  set 
forth  in  ordering  paragraphs  (A)(1)  and 
(2)  of  the  Commission's  April  28. 1989 
order. 

El  Paso  further  states  that  the  filing 
reflects  a  revised  throughput  stircharge 
applicable  to  mainline  services  [i.e., 
sales,  interruptible  and  firm 
transportation)  of  $.1291.  a  $.0139 
decrease  in  the  surcharge  reflected  in  El 
Paso's  March  31. 1989  tariff  filing.  In 
addition,  a  decrease  has  occurred  in  the 
amount  to  be  direct  billed  to  El  Paso's 
two-part  rate  sales  customers  and  to  the 
direct  billed  amount  for  El  Paso's  one- 
part  rate  sales  customers  as  a  group, 
identified  as  an  Order  No.  500  special 
surcharge. 

El  Paso  requested  pursuant  to  §  154.51 
of  the  Commission's  Regulations,  that 
waiver  of  the  notice  requirements  of 
§  154.22  of  the  Commission's  Regulations 
be  granted  so  as  to  permit  the  tendered 
tariff  sheets  to  become  effective  May  1. 
1989. 

Copies  of  this  filing  were  served  upon 
all  parties  of  record  in  Docket  Nos. 
RP89-132-000.  RP88-184-000  and  TA88- 
1-33-000  and,  otherwise,  upon  all 
interestate  pipeline  system  sales 
customers  and  shippers  of  El  Paso  and 
all  interested  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  §§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  May  26. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  89-12479  Filed  5-24-89:  8:45  dm| 

BILUNG  CODE  •717-0«-4l 

(Docket  No.  RP8»-169-O00) 

Souttiem  Natural  Gas  Co^  Petition  for 
Limited  Waiver  of  Transportation 
Tariff  Provisions 

May  19.  1989. 

Take  notice  that  on  May  15, 1989. 
Southern  Natural  Gas  Company 
(Southern)  filed  a  petition  for  a  limited 
waiver  of  certain  provisions  of  its  FERC 
Gas  Tarift  Sixth  Revised  Volume  No.  1, 
in  compliance  with  S  161.3(b]  of  the 
Commission's  Regulations.  Southern 
requests  a  limited  waiver  of  sections  4(j) 
and  5  (d)  and  (e)  of  its  Rate  Schedule  FT 
and  sections  4(k)  and  5  (d)  and  (e)  of  its 
Rate  Schedule  FT  to  the  extent 
necessary  to  allow  Southern  to  waive  all 
imbalance  penalties  that  have  accrued 
for  the  monthly  balancing  periods 
ending  September  30. 1988.  and  all 
automatic  scheduling  penalties  incurred 
through  May  31. 1989. 

Southern  states  that  copies  of  this 
petition  are  being  served  on  all  of  its 
shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211  (1988)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  26, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  89-12480  Filed  5-24-89:  8:45  am] 

BIUJMO  CODE  •717-01-M 
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[Docktt  No.  RP89-123-0041 

TramwMtem  Pipeline  Co.;  Tariff 
Ciiangee 

May  19. 1988. 

Take  notice  that  Transwestem 
Pipeline  Company  (Transwestern)  on 
May  12. 1989  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  the  following  sheets: 

Fourth  Revised  Sheet  No.  29 
Second  Revised  Sheet  No.  29A 
Fifth  Revised  Sheet  No.  32 
Second  Revised  Sheet  No.  32A 

Transwestem  states  that  these  tariff 
sheets  are  filed  in  compliance  with  the 
April  27. 1989  Order  Accepting  and 
Rejecting  Tariff  Sheets  Subject  to 
Conditions  to  correct  improper 
pagination. 

Any  person  desiring  to  protest  said 
filing  should  on  or  before  May  26. 1989, 
file  with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington.  DC  20426,  a  protest  in 
accordance  with  Rules  214  and  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  Protest  will  be  considered  by 
the  commission  in  determining  the 
•ippropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
in-<pection. 
Loia  D.  Casliell. 
Secretary. 
|FR  Doc.  89-12481  Filed  5-24-89;  8:45  am) 

WLUNO  COOC  (Tir-OI-H 


(Dockvt  No.  RPe9-13S-000] 

Arkia  Energy  Resources;  Technical 
Conference 

May  19, 1989. 

Pursuant  to  the  Commission's  order, 
which  issued  on  April  28. 1989,  a 
technical  conference  will  be  held  to 
resolve  the  issues  raised  in  the  above- 
captioned  proceeding.  The  conference 
will  be  held  on  Thursday.  June  8, 1989, 
at  10:00  a.m.  in  a  room  to  be  designated 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
2042R. 

Ail  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  D.  CAsbell. 
Secretary. 

|FR  Doc.  89-12482  Filed  5-24-89;  8:45  am) 
BILLINO  COCE  (717-01-M 


(Docket  No.  RP89-124-000] 

CNG  Tranemiseion  Corp.;  Teclinical 
Conference 

May  19. 1989. 

Pursuant  to  the  Commission's  order, 
which  issued  on  April  28, 1989,  a 
technical  conference  will  be  held  to 
resolve  the  issues  raised  in  the  above- 
captioned  proceeding.  The  conference 
will  be  held  on  Wednesday,  June  7, 1989. 
at  10:00  a.m.  in  a  room  to  be  designated 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  89-12483  Filed  5-24-89;  8:45  am] 

MLUNa  COOC  «717-0V4I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-50690;  FRL-357©-11 

Receipt  of  Notification  of  Intent  To 
Conduct  Small-Scala  Raid  Testing; 
Genetically  Altered  Microbial  Pesticide 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  received  a 
notification  from  Abbott  Laboratories  of 
intent  to  conduct  small-scale  field 
testing  of  a  nonindigenous  strain  of 
Beauveria  bassiana. 
ADDRESS:  By  mail,  submit  written 
comments  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (H-7506C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  246,  CM  #2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Information  submitted  in  any 
comment(s)  concerning  this  Notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked,  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for  the 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Information  on  the  proposed  test  and  all 
written  comments  will  be  available  for 
public  inspection  in  Rm.  248  at  the 
Virginia  address  given  above,  from  8 


a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT. 

By  mail:  Phillip  Hutton,  Product 
Manager  (PM)  17,  Registration  Division 
(H7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St.  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number:  Rm.  207, 
CM  #2. 1921  Jefferson  Davis  Highway. 
Arlington,  VA,  (703-557-2690). 
SUPPLEMENTARY  INFORMATION:  A 

notification  of  intent  to  conduct  small- 
scale  field  testing  pursuant  to  the  EPA's 
"Statement  of  Policy;  Microbial  Products 
Subject  to  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act  and  the 
Toxic  Substances  Control  Act"  of  June 
26. 1986  (51  FR  23313).  has  been  received 
from  Abbott  Laboratories  of  Chicago, 
Illinois.  The  purpose  of  the  proposed 
testing  is  to  evaluate  the  efficacy  of  the 
nonindigenous  Beauveria  bassiana 
strain  towards  the  Colorado  Potato 
Beetle  on  potatoes.  The  field  test  is  to 
take  place  in  Washington.  Idaho,  and 
Virginia  for  a  combined  acreage  of  0.41 
acre. 

Following  the  review  of  the  Abbott 
application,  EPA  will  decide  whether  or 
not  an  Experimental  Use  Permit  is 
required. 

Dated:  May  12, 1989. 
Frank  T.  Sanders, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 
(FR  Doc.  89-12571  Filed  5-24-89;  8:45  am] 
MLUNQ  COM  «SM-«I>-M 


IOPTS-5986e;  FRL-357&-61 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984.  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 


days  of  receipt.  This  notice  announces 
receipt  of  7  such  PMN(s)  and  provides  a 
summary  of  each. 
DATES:  Close  to  Review  Periods: 

Y  89-118.  89-119,  89-120,  89-121,  89-122, 
89-123,  May  22, 1989. 

Y  89-124,  May  25, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44,  401  M 
Street  SW.,  Washington,  DC  20460  (202) 
554-1404,  TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

Y  89-118 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyurethane. 

Use/Production.  (G)  Poly\u"ethane  for 
plastic  &  textile  industry.  Prod,  range: 
Confidential. 

Y  89-119 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  polyether 
ure  thane. 

Use/Production.  (G)  Used  in  coatings 
applied  by  industrial  manufacturers. 
Prod,  range:  Confidential. 

Y8»-120 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic  polyether 
ure  thane. 

Use/Production.  (G)  Used  in  coatings 
applied  by  industrial  manufacturers. 
Prod,  range:  Confidential. 

Y  89-121 

Importer.  Confidential. 

Chemical.  (S)  Polyester-grafted- 
styrene-acrylic  copolymer. 

Use/Production.  (G)  Binder  resin  of 
pigment.  Import  range:  Confidential. 

Y  89-122 

Manufacturer.  Confidential. 

Chemical.  (S)  2-propenic  acid.  2- 
methyl.  2-hydroxyethyle8ter;  methyl  2- 
methyl-propenoate;  butyl  2-propenoate; 
phenylethene;  phenylethene;  ethyl-3,3- 
di(t-butyl  peroxyl  peroxyl)butrate. 

Use/Production.  (S)  Manufacture 
protective  &  decorative  coatings.  Prod, 
range:  544,310.88-793,786.70  kg/yr. 

Y  89-123 

Importer.  NOF  America  Corporation. 


Chemical.  (G)  Alkyl  acrylate:  styrene. 
•  Use/Import.  (G)  Open,  nondispersive 
use  (solid).  Import  range:  Confidential. 

Y  89-124 

Manufacturer.  Confidential. 

Chemical.  (G)  Rosin,  phenolic 
modified  acid. 

Use/Production.  (G)  Resin  for 
coatings  (protective).  Prod,  range: 
Confidential. 

Date:  May  22. 1989. 
Steven  Newlnug-Rinn, 
Acting  Director.  Information  Management 
Division,  Office  of  Toxic  Substances. 
[FR  Doc.  89-12563  Filed  5-24-89:  8:45  am] 
BILUNO  CODE  tSM-SO-M 

[FRL-3575-2] 

Wasiiington's  Application  for  National 
Pollutant  Discharge  Elimination 
System  (NPDES)  General  Permits 
Authority 

agency:  Evironmental  Protection 

Agency. 

action:  Notice  of  application,  public 

comment  period. 

summary:  On  November  30. 1988.  the 
State  of  Washington  submitted  to  EPA  a 
final  application  for  authority  to 
administer  General  Permits  under  the 
NPDES  program.  Approval  of  this 
application  would  authorize  state 
issuance  of  general  permits  in  fieu  of 
individual  NPDES  permits.  The 
application  received  from  Washington  is 
complete  and  is  now  available  for 
inspection  and  copying.  EPA  requests 
public  comments  and  will  hold  a  public 
hearing  if  sufficient  public  interest 
exists. 

DATE:  EPA  must  receive  comments  and 
requests  for  a  public  hearing  on  or 
before  June  26, 1989. 
ADDRESS:  Address  comments  and 
requests  for  further  information  to:  Ms. 
Andi  Manzo.  Water  Permits  Section. 
WD-134.  Evironmental  Protection 
Agency.  1200  Sixth  Avenue,  Seattle 
Washington  98101. 
SUPPLEMENTARY  INFORMATION:  EPA 
regulations  at  40  CFR  122.28  provide  for 
the  issuance  of  general  permits  to 
regulate  discharges  of  wastewater 
which  result  from  substantially  similar 
operations,  are  of  the  same  tj'pe  wastes, 
require  the  same  effluent  limitations, 
require  similar  monitoring,  and  are  more 
appropriately  controlled  under  a  general 
permit  rather  than  by  individual  permits. 
State  authority  to  issue  general  permits 
would  significantly  reduce  the  backlog 
of  unissued  NPDES  permits  and  reduce 
the  administrative  burden  and  cost  of 
issuing  individual  permits. 


On  November  14. 1973.  Washington 
received  authority  to  administer  the 
NPDES  program  under  section  402  of  the 
Clean  Water  Act.  Their  program,  as  it 
currently  exists,  does  not  include 
provisions  for  the  issuance  of  general 
permits.  The  state's  final  application  for 
authority  to  issue  general  permits  was 
received  November  30, 1988.  The 
submittal  contains  a  letter  from  the  state 
'  asking  for  approval,  a  copy  of  the 
Memorandum  of  Agreement  (MOA).  a 
supplementary  NPDES  program 
description,  and  copies  of  relevant  state 
statutes  and  regulations.  The  submittal 
also  includes  a  statement  by  the 
Attorney  General  certifying,  with 
appropriate  citations  to  the  statutes  and 
regulations,  that  the  state  has  adequate 
legal  authority  to  administer  the  general 
permits  program. 

After  the  close  of  the  comment  period, 
the  Regional  Administrator  of  EPA,  with 
the  concurrence  of  EPA  Headquarters, 
will  approve  or  disapprove  this 
proposed  modification  to  Washington's 
NPDES  program.  This  decision  will  be 
based  upon  the  contents  of  the 
submittal,  all  written  comments  received 
during  the  comment  period  and 
presented  at  the  public  hearing,  if  one  is 
held,  and  upon  meeting  the  requirements 
of  40  CFR  Part  123.  If  Washington's 
request  is  approved,  the  Regional 
Administrator  will  notify  the  state  and 
notice  will  be  published  in  the  Federal 
Register.  Washington's  program  will 
implement  Federal  law;  however,  each 
general  permit  will  be  subject  to  EPA 
review  and  approval  as  provided  by  40 
CFR  123.44(a)(2).  Public  notice  and 
opportunity  to  request  a  hearing  will 
also  be  provided  for  each  general 
permit.  If  the  Regional  Administrator 
disapproves  the  state's  request  for 
general  permits  authority,  he  will  notify 
the  state  of  the  reasons  for  disapproval 
and  of  any  revisions  or  modifications 
which  are  necessary  to  obtain  approval. 

The  public  may  review  Washington's 
application  from  9  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding 
holidays,  at  the  Evironmental  Protection 
Agency.  Region  10, 1200  Sixth  Avenue, 
10th  Floor  Library.  Seattle,  Washington 
98101,  or  at  the  Washington  Operations 
Office,  St.  Martins  Campus  on  College 
and  Sixth  Street.  Olympia.  Washington 
98504.  Copies  of  the  submission  may 
also  be  obtained  by  contacting  Ms.  Andi 
Manzo  at  the  Seattle  address  listed  or  at 
(206)  442-8399. 

Approval  of  the  State  General  Permits 
Program  would  establish  no  new 
substantive  requirements,  nor  would  it 
later  the  regulatory  control  over  any 
industrial  category.  Program  approval 
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would  merely  provide  a  simplifled 
administrative  process. 

Dated:  May  lA.  1968. 
Ro(>ia  a  RttSHii. 

Regional  Administrator,  EPA  Region  10. 
|FR  Doc.  80-12424  Filed  5-24-89:  8:45  am] 
BIUJNOCOMI 


FEDERAL  MARfTIME  OOMMtSSKM 
Agre«m«nt(«)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  Rling  of  the 
following  agreementfs)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  I  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  %vith  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  212-010382-015 

Title:  Argentina/U.S.  Gulf  PorU 
Agreement 

Parties:  A  Bottacchi  S.A.  de 
Navegacion  C.F.LI.  Empress  Lineas 
Maritimas  Argentinas  S.A.  American 
Transport  Lines,  Inc.  Companhia 
Maritima  Nacional  Companhia  de 
Navegacao  Lloyd  Brasileiro 
Transportacion  Maritima  Mexicana  S.A. 
Reefer  Express  Lines  Pty..  Ltd. 

Synopsis:  The  proposed  modification 
would  extend  the  Alternate  Coast 
Service  accounting  provisions,  and 
certain  provisions  related  to  space 
chartering  and  pool  accounting  until 
December  31, 1989,  and  would  delete 
certain  provisions  which  have  expired 
by  their  own  terms. 

Agreement  No.:  212-010386-014 

Title:  Argentina/U.S.  Atlantic  Coast 
Agreement 

Parties:  A.  Bottacchi  S.A.  de 
Navegacion  CF.I.L  Empresa  Lineas 
Maritimas  Argentinas  S.A.  American 
Transport  Lines.  Inc.  Companhia  de 
Navegacao  Lloyd  Brasileriro  Reefer 
Express  Lines  Pty.,  Ltd.  Van  Nieveit, 
Goudriaan  &  Co.,  (Holland  Pan  AM) 

Synopsis:  The  proposed  modification 
would  extend  the  Alternate  Coast 
Service  accounting  provisions,  and 
certain  provisions  related  to  space 
chartering  and  pool  accounting  until 
December  31, 1989.  and  would  delete 


certain  provisions  which  have  expired 
by  their  own  terms. 

Agreement  No.:  212-010388-011 

Title:  U.S.  Atlantic  Coast/Argentina 
Agreement 

Parties:  A.  Bottacchi  S.A.  de 
Navegacion  C.F.I.I.  Empresa  Lineas 
Maritimas  Argentinas  S.A.  American 
Transport  Lines,  Inc. 

Synopsis:  The  proposed  naodification 
would  extend  the  Alternate  Coast 
Service  accounting  provisions,  and 
certain  provisions  related  to  space 
chartering  and  pool  accounting  until 
December  31, 1989,  and  would  delete 
certain  provisions  which  have  expired 
by  their  own  terms. 

Agreement  No.:  212-010389-011 

TitJe:  U.S.  Gulf  Ports/ Argentina 
Agreement 

Parties:  A.  Bottacchi  S.A.  de 
Navegacion  CF.I.I.  Empresa  Lineas 
Maritimas  Argentinas  S.A.  American 
Transport  Lines.  Inc. 

Synopsis:  The  proposed  modiDcation 
would  extend  the  Alternate  Coast 
Service  accounting  provisions,  and 
certain  provisions  related  to  space 
chartering  and  pool  accounting  until 
December  31, 1989,  and  would  delete 
certain  provisions  which  have  expired 
by  their  own  terms. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  May  22. 1989. 
loseph  C  Polking, 
Secretary. 
|FR  Doc.  8»-12S53  Filed  5-24-89:  8:45  am] 
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Agreenient(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  OfTice  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-002401-010. 
Title:  City  of  Long  Beach  Terminal 

Agreement 
Parties:  City  of  Long  Beach,  Sea-Land 

Service,  Inc.  (Sea-Land). 


Synopsis:  The  Agreement  revises 
paragraph  7.2.3.  of  the  Amended  and 
Restated  Preferential  Assignment 
Agreement  No.  224-002401-007  to 
reduce  the  mipimum  supplemental 
rent  for:  (1)  Parcel  2  for  the  period 
May  18, 1989  to  May  31, 1990.  and.  (2) 
Parcels  2  and  3  for  the  period 
commencing  June  1, 1990.  The 
Agreement  also  provides  that  Sea- 
Land  may  self-insure  against  losses 
rather  than  providing  an  insurance 
policy  evidencing  the  required 
coverages. 

Agreement  No.:  224-20«C33-003. 

Title:  Philadelphia  Port  Corporation 
Terminal  Agreement. 

Parties:  Philadelphia  Port  Corporation. 
Holt  Cargo  Systems.  Inc. 

Synopsis:  The  Agreement  amends 
Exhibit  C,  schedule  of  terminal  rates, 
of  the  basic  terminal  lease  and 
operating  agreement,  as  amended,  for 
the  Packer  Avenue  Marine  Terminal. 
The  Agreement  (1)  revises  the  all 
inclusive  rate  requirement  in  Item 
One,  Table  A-1,  to  read:  "an  annual 
volume  of  at  least  10,000  containers" 
and  (2)  clarifies  that  "ocean  common 
carrier"  includes  both  individual 
ocean  common  carriers  as  well  as 
those  ocean  common  carriers  who 
operate  vessels  under  cross  space 
charier  agreements. 

By  Order  of  the  Federal  Maritime 
Commission. 

loseph  C  Poiking, 

Secretary. 

Dated:  May  22. 1989. 
[FR  Doc.  89-12514  Filed  5-24-89;  8:45  am] 
BtlXINO  COOE  67)0-«1-« 


Ocean  Freight  Forwarder  License; 
Applicants 

Notice  is  given  that  die  following 
applicants  have  filed  with  the  Federal 
Maritime  Commission  applications  for 
licenses  as  ocean  freight  forwarders 
pursuant  to  section  19  of  the  Shipping 
Act  of  1984  (46  U.S.C.  app.  1718  and  46 
CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarder 
and  Passenger  Vessel  Operations, 
Federal  Maritime  Commission, 
Washington.  DC  20573. 

ARI  Shipping  Corporation,  156  Fifth 
Avenue,  New  York.  NY  10010, 
Officers:  Ilan  Fidler,  President,  Carol 
Polishuk,  Vice  President,  Paul 
Polishuk,  Treasurer 

KfTD  (USA)  Corporation.  2920  S.W.  121 
Ave.,  Miami,  FL  33175.  Officers: 


Armando  Jacomino.  President.  Tania 
Sierra.  Treasurer 

Ace  Pool  Car.  Inc.  dba  A.P.C. 
International,  Inc.,  977  West  Cermak 
Road,  Chicago,  IL  60608,  Officers:  H. 
Cole  Overman,  President,  Paul  J. 
Walk,  Secr./Treas./Stockh. 

Sumitrans  Corporation,  182-16 149th 
Road,  Jamaica,  NY  11413,  Officers: 
Yoshihiro  Hatanaka,  President, 
Toshiaki  Ooka,  Treasurer/Senior  Vice 
President  Katsuhiro  Seto,  Secretary/ 
Vice  President 

Walker  International  Transportation, 
Inc.,  600  Ridge  Road,  North  Arlington, 
NJ  07032,  Officers:  Emmett  F.  Walker, 
Jr.,  President  Joseph  Albino,  Exec. 
Vice  President,  Roger  Moll,  Vice 
President 

Golden  Star  Corporation,  333  Gellert 
Blvd.,  Suite  222,  Daly  City,  CA  94015, 
Officers:  Amado  L  Bituin,  President/ 
Director,  Jose  J.  San  Gabriel,  Exec.  V. 
President/Director,  Simeon  N. 
Orejudos,  Treasurer/Director.  Jose 
Oliva,  Jr..  Secretary/Director 

Rialto  International  Inc..  8629  36th  S.W., 
Seattle.  WA  98126.  Officer  Sylvia  G. 
Scherer,  President/Director/ 
Stockholder 

Sea  Link  Corporation,  5100  S.W.  104th 
Ave.,  Cooper  City.  FL  33328,  Officer. 
Terrance  Swonk,  President  Erick 
Castillo,  Vice  President 

Macribi,  Inc.,  1970  N.W.  82nd  Ave., 
Miami,  FL  33126.  Officers:  Rosario 
Rexach  Iraola.  President.  Gustavo  L 
Iraola,  Vice  President 

Margaret  M.  Hatfield,  74  Nashua  Street, 
Milford,  NH  03055,  Officer  Margaret 
M.  Hatfield,  Sole  Proprietor 

Agents  Air  Express  Ltd.,  123  South  Main 
Street.  Royal  Oak,  MI  48067,  Officers: 
William  J.  Chiappetta,  President/ 
Director/Stockh.,  Cynthia  L 
Chiappetta,  V.  President/Director/ 
Secr./Stockholder,  Joseph  A. 
Chiappeta,  Asst.  Secretary/ 
Stockholder 

Eugenia  Shilling  Shaw  dba  Air  Marine 
Transport,  1855  Maxine  Ave.,  San 
Mateo,  CA  94401,  Officer:  Eugenia 
Shilling  Shaw.  Sole  Proprietor 

Ahmed  Meselhy  &  Qadir  A. 
Wakkiluddin  dba  Safa,  Shipping 
Company,  2600  S.W.  Freeway,  Suite 
812,  Houston,  TX  77098,  (Partnership) 

Joseph  I.  Naso  dba  Jinco,  1920  Highland 
Ave.,  Suite  #218,  Lombard,  IL  60148, 
Officers:  Joseph  I.  Naso,  Sole 
Proprietor 

Arpin  International  Group,  James  T. 
Murphy  Highway,  West  Warwick,  RI 
02893,  Officers:  Kelly  W.  Rogers, 
President/C.E.O./Director,  Peter  J. 
Arpin,  V.  President/Treas./Dir./ 
Stockh.,  David  A.  Arpin,  V.  President/ 


Secr./Dir./Stockh.,  Paul  G.  Arpin. 
Director/Stockholder 
J.H.  Bachmann  California  Inc..  811  Arbor 
Vitae  St.  Inglewood.  CA  90301. 
Officers:  Horst  Rehling,  President/ 
Director,  Eduard  Dubbers-Albrecht, 
Exec  V.  President/Director.  Hans  H. 
Meyer,  Secretary/Treasurer/Director 

By  the  Federal  Maritime  Commission. 
Dated:  May  22. 1989. 

Joseph  C  Polking, 

Secretary. 

[FR  Doc.  89-12515  Filed  5-24-89: 8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

May  19. 1989. 
Background 

Notice  is  hereby  given  of  final 
approval  of  proposed  information 
collection(8)  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per  5 
CFR  1320.9  (OMB  Regulation  on 
Controlling  Paperwork  Burdens  on  the 
PubHc). 

For  Further  Information  Contact- 

Federal  Reserve  Board  Clearance 
Officer — ^Frederick  J.  Schroeder — 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC 
20551  (202-452-3822) 

OMB  Desk  Officer — Gary  Waxman — 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  New  Executive  Office 
Building,  Room  3208,  Washington,  DC 
20503 (202-395-7340) 

Final  Approval  Under  OMB  Delegated 
Authority  of  the  Extension,  With 
Revision,  of  the  Following  Report 

Report  title:  Regulation  G  Registration 
Statement.  Deregistration  Statement 
and  Annual  Report. 

Agency  form  number  FR  G-1.  FR  G-2. 
and  FR  G-4. 

OMB  Docket  number  7100-0011. 

Frequency:  On  occasion  for  the  FR  G- 
1  and  FR  G-2:  annually  for  the  G-4. 

Reporters:  Federal  and  state  credit 
unions,  insurance  companies,  savings 
and  loan  associations,  commercial  and 
consumer  credit  organizations, 
production  credit  associations,  small 
businesses,  etc. 

Annual  reporting  hours:  1154  (137  for 
the  FR  G-1.  5  for  the  FR  G-2.  and  1.012 
for  the  FR  G-4. 

Estimated  number  of  respondents:  581 


(55  for  the  FR  G-1,  20  for  the  FR  G-2. 
and  506  for  the  FR  G-^) 

Estimated  average  hours  per 
response:  2.5  for  the  FR  C-1. 0.25  for  the 
FR  G-2,  and  2.0  for  the  FR  G-4.  Small 
businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  only  mandatory 
(in  the  case  of  FR  G-2  respondents,  the 
information  collection  is  only  mandator^' 
if  they  choose  to  deregister)  (15  U.S.C. 
78g,w]  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(4).(b)(6]), 
except  the  FR  G-2,  which  is  not  given 
confidential  treatment 

The  FR  G-1  is  needed  to  elicit  certain 
background  and  financial  information 
about  a  lender  (other  than  banks, 
brokers,  or  dealers)  and  the  types  and 
amount  of  credit  activities  engaged  in 
with  respect  to  stock  market  credit.  The 
FR  G-2  is  necessary  to  notify  the 
Federal  Reserve  System  that  a  lender 
registered  under  Regulation  G  wishes  to 
and  is  eligible  to  deregister.  The  FR  G-4 
is  required  annually  from  all  lenders 
registered  pursuant  to  Regulation  G  in 
order  to  enable  the  Federal  Reserve  to 
monitor  the  amount  of  stock-secured 
credit  extended  by  such  lenders  and  to 
aid  the  Federal  Reserve  in  administering 
margin  requirements  pursuant  to  the 
Securities  Exchange  Act  of  1934.  The 
revision  to  FR  G-2  is  an  addition  of  the 
registrant's  Internal  Revenue  Service 
Identification  Number,  which  is  already 
reported  on  the  other  two  forms. 

Proposal  to  Approve  Under  OMB 
Delegated  Authority  of  the  Extension, 
Without  Revision,  of  the  Following 
Reports 

1.  Report  title:  Statement  of  Purpose 
for  an  Extension  of  Credit  Secured  by 
Margin  Securities  by  a  Person  Subject  to 
Registration  Under  Regulation  G. 

Agency  form  number  FR  G-3. 

OMB  Docket  number  7100-0018. 

Frequency:  On  occasion  (average  of 
20  per  respondent). 

Reporters:  Federal  and  stale  credit 
unions,  insurance  companies,  savings 
and  loan  associations,  commercial  and 
consumer  credit  organizations,  small 
businesses,  etc. 

Annual  reporting  hours:  1,792. 

Estimated  number  of  respondents: 
560. 

Estimated  average  time  per  response: 
10  minutes.  Small  businesses  are 
affected. 

General  description  of  report 
Respondent's  obligation  to  reply  is 
mandatory  (15  U.S.C.  78g.w)  and  is  not 
given  confidential  treatment 

This  report  is  required  to  ensure  that  a 


22822 


Federal  Re  'ster  /  Vol.  54.  No.  100  /  Thursday,  May  25.  1969  /  Notices 


Federal  Register  /  Vol.  54.  No.  100  /  Thursday.  May  25.  1989  /  Notices 


22623 


lender  does  not  extend  credit  to 
purchase  or  carry  securities  in  excess  of 
the  amount  permitted  by  the  Federal 
Reserve  Board  pursuant  to  Regulation  G 
and  to  ensure  that  a  borrower  does  not 
violate  Regulation  X. 

2.  Report  title:  Statement  of  Purpose 
for  an  Extension  of  Credit  by  a  Creditor. 

Agency  form  number  PR  T-4. 

OMB  Docket  number:  7100-0019. 

Frequency:  On  occasion. 

Reporters:  Individuals,  brokers  and 
dealers. 

Annual  reporting  hours:  117. 

Estimated  number  of  respondents: 
700. 

Estimated  average  time  per  response: 
10  minutes.  Small  businesses  are  not 
affected. 

General  description  of  report 
Respondent's  obligation  to  reply  is 
mandatory  (15  U.S.C.  TSg.w)  and  is  not 
given  confidential  treatment 

This  report  is  required  in  order  to 
have  a  written  record  of  the  amount  of 
"non-purpose"  credit  being  extended, 
the  purpose  for  which  the  oMmey  is  to  be 
used,  and  a  listing  and  valuation  of 
collateral  as  well  as  to  ensure  that 
broker/dealers  comply  with  dw  law. 

Board  of  CovemorB  of  the  Federal  Reserve 
Syatem,  May  19, 1989. 

WUlianW.WUas, 

Semtary  of  the  Board. 

|FR  Doc.  8»-12510  Filed  5-24-89;  8:45  am] 

•NXINa  COM  tSU-OVM 

Jack  E.  Qosch  et  aL;  Correction 

This  notice  corrects  a  previous 
rederal  Ragistar  notice  (FR  Doc.  89- 
8853)  published  at  page  15016  of  the 
issue  for  Friday,  April  14. 1909. 

Under  the  Federal  Reserve  Bank  of 
San  Francisco,  the  entry  for  Jack  E.  and 
Gwenyth  A.  Gosch  is  amended  to  read 
as  follows: 

1.  lack  E.  and  Gwenyth  A.  Gosch;  Jack 
Gosch  Ford.  Inc..  TASP.  Inc.,  and  Jack 
Gosch  Ford  Retirement  Plan,  all  of 
Hemet.  California;  to  retain  3.4  percent 
of  the  voting  shares  of  Hemet  Bancorp, 
Hemet.  California,  and  thereby 
indirectly  acquire  Bank  of  Hemet, 
Hemet,  California. 

Comments  on  this  application  must  be 
received  by  June  8, 1969. 

Board  of  Governors  of  the  Feder«l  Reserve 
System.  May  19. 1989. 
lenaifsr  ].  lohosoa. 
Aatociate  Secretary  of  the  Board 
[FR  Doc  eO-l2!CO  Filed  i-2*-^»,  8:45  ain| 
MLUNO  cow  S31041-M 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Supply  Service 

Coneortiuin  of  Federal,  Academic  and 
Industry  Logistics  Experts;  Meeting 

Notice  is  hereby  given  that  the 
Consortium  of  Federal  Academic,  and 
Industry  Logistics  Experts  will  meet  June 
14, 1989.  from  10:00  am  to  12:00  noon  in 
Crystal  Mall  Building  4,  Room  1129, 
Arlington,  Virginia.  Notice  is  required  by 
the  Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  and  the  implementing 
regulation.  41  CFR  101.6. 

The  purpose  of  the  meeting  is  to 
provide  a  forum  for  discussion  of 
logistics  issues.  The  agenda  for  the 
meeting  will  include  an  update  of  fiscal 
year  1989  agenda  topics,  a  report  on 
Material  Safety  Data  Sheets,  GSA 
Transportation  Management  Practices, 
plus  a  presentation  by  a  staff  member  of 
the  University  of  Maryland,  College  of 
Business  and  Management 

The  meeting  will  be  open  to  the 
public. 

For  further  information  contact  Mr. 
William  B.  Foote,  Assistant 
Commissioner  for  Customer  Service  and 
Marketing,  GSA/FSS.  Washington,  DC 
20406,  telephone  (703)  557-7970. 

Dated:  May  17. 1989. 

Donald  C).  Gray. 

Commiaaioner,  Federal  Supply  Service,  GSA. 
[FR  Doc  89-12463  Filed  S-24-89;  8:45  am] 
■HJJNQ  COOC  1120-24-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  e»D-0139] 

Corn  Shipped  in  Interstate  Commerce 
for  Use  m  Aniraai  Feede;  Action  Levels 
for  Aflatoxina  in  Animal  Feeds 
Revised  Compiiance  Policy  Quide; 
Availability;  EDA's  Policy  on  Blending 
of  Aflatoxin-Contaminated  Corn  From 
the  1988  Harvest  With 
Noncontaminated  Com  for  Uee  in 
Anhnai Feeds 

aobncy:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  revised  Compliance 
Policy  Guide  (CPG)  7126.33  "Action 
Levels  for  Aflatoxins  in  Animal  Feeds." 
The  agency  is  also  announcing  the 
availability  of  a  document  entitled 
"Background  Paper  to  Support  Action 


Levels  for  Aflatoxin-Contaminated 
Com."  FDA  is  inviting  public  comment 
concerning  revised  action  levels  for  com 
that  contains  aflatoxins  and  that  is 
shipped  in  interstate  commerce  for  use 
in  animal  feed.  The  purpose  of  revising 
CPG  7126.33  is  to  provide  guidance  on 
levels  of  aflatoxin  contamination  of  com 
intended  for  use  in  animal  feeds  which, 
in  the  agency's  view,  may  be  necessary 
to  support  a  charge  of  adulteration 
under  section  402(a)(1)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act). 
For  com  from  the  1988  harvest,  FDA  is 
also  announcing  that  under  its 
discretion  to  decide  how  and  when  to 
employ  the  enforcement  provisions  of 
the  act,  the  agency  will  not  object  to  the 
blending  of  aflatoxin-contaminated  com 
with  noncontaminated  com  to  produce  a 
blended  mixture  of  com  containing 
aflatoxin  contamination  at  a  level  less 
than  the  pertinent  action  level,  when  the 
blended  com  is  intended  only  for  use  in 
animal  feed. 

DATE:  Written  comments  by  July  24. 
1989. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  revised  CPG  7126.33 
"Action  Levels  for  Aflatoxins  in  Animal 
Feeds"  or  the  "Background  Paper  to 
Support  Action  Levels  for  ADatoxin- 
Contaminated  Com"  to  the  Industry 
'  Information  SUff  (FffV-12).  Center  for 
Veterinary  Medicine,  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
ofTice  in  processing  your  requests. 
Submit  written  comments  to  tiie  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Requests  and  comments  should  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Revised  CPG  7126J3  and  the 
background  paper  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFONMATION  CONTACT: 

lohn  R.  Wessel.  Office  of  Regulatory 
Affairs  (HFC-6).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857. 301-443-1815. 

SUPPLEMENTARY  INFORMATION:  Action 

levels  are  defined  in  a  notice  published 
in  the  Federal  Register  of  February  19. 

1988  (53  FR  5043).  (See  also  April  21, 

1989  (54  FR  16128),  proposed  rule  to 
amend  21  CFR  509.4(b)  (1)  and  (2), 
509.6(c).  and  to  delete  509.8  in  its 
entirety.)  In  accordance  with  its 
regulation  on  animal  feeds  at  21  CFR 
509.4(b)(2),  FDA  is  announcing  that  it 


has  revised  CPG  7126.33  "Action  Levels 
for  Anatoxins  in  Animal  Feeds"  (Ref.  1). 
FDA  is  inviting  public  comment  on  the 
revised  action  levels  for  aflatoxins  in 
com  shipped  in  interstate  commerce  and 
intended  for  certain  food-producing 
animals.  The  revised  action  levels  are: 
(1)  100  parts  per  billion  (ppb)  aflatoxins 
for  com  intended  for  breeding  beef 
cattle,  breeding  swine,  or  mature 
poultry;  (2)  200  ppb  aflatoxins  for  com 
intended  for  finishing  swine  (i.e.,  100 
pounds  or  greater);  and  (3)  300  ppb 
aflatoxins  for  com  intended  for  finishing 
(i.e.,  feedlot)  beef  cattle. 

The  20  ppb  action  level  remains 
unchanged  for  aflatoxins  in  com 
intended  for  food  use  by  humans  (CPG 
7120.26),  for  aflatoxins  in  corn  for  use  by 
immature  animals  (including  immature 
poultry)  and  by  dairy  animals,  and  for 
aflatoxins  in  com  for  which  the  intended 
use  is  not  known  (CPG  7126.33). 
Similarly,  there  is  no  change  in  the  FDA 
action  level  of  0.5  ppb  for  residues  of 
aflatoxins  in  fluid  milk  products  (CPG 
7106.10).  All  FDA  action  levels  for 
aflatoxins  are  listed  in  FDA's  CPG 
Manual.  Both  the  revised  action  levels 
and  those  that  remain  unchanged  are 
the  subject  of  a  memorandum  that 
FDA's  Associate  Commissioner  for 
Regulatory  Affairs  issued  on  October  4, 
1988,  to  FDA  field  offices  (Ref.  2).  In  that 
memorandum,  the  Associate 
Commissioner  explained  that  aflatoxins 
are  added  poisonous  or  added 
deleterious  substances  which, 
depending  upon  their  level  in  food  or 
feed,  may  cause  the  food  or  feed  to  be 
deemed  to  be  adulterated  under  section 
402(a)(1)  of  the  act  (21  U.S.C.  342(a)(1)). 
This  section  states  that  a  food  (or  feed) 
is  deemed  to  be  adulterated  if  it 
contains  an  added  poisonous  or 
deleterious  substance  "which  may 
render  [the  food  (or  feed]]  injurious  to 
health."  If  the  govemment  charges  such 
a  violation  of  the  act  the  govemment 
must  show  that  there  is  a  reasonable 
possibility  of  harm.  Thus,  the  action 
levels  for  aflatoxins  in  com  are  intended 
to  represent  levels  of  contamination 
above  which,  in  the  agency's  view,  the 
government  could  satisfy  the  "may 
render  it  injurious"  test  under  section 
402(a)(1)  of  the  act. 

The  October  4, 1988,  memorandum 
recognizes  that  all  action  levels, 
including  those  for  aflatoxins,  must  be 
viewed  and  used  as  guidance  rather 
than  definitive,  "bright  line"  standards. 
It  cites  FDA's  Federal  Register  notice  of 
February  19, 1988  (53  FR  5043),  which 
explains  that  the  agency's  current  action 
levels  are  not  binding  on  the  courts,  the 
public  (including  food  producers),  or  the 
agency  (including  individual  FDA 


employees).  In  other  words,  there  can  be 
situations  where  circumstances  warrant 
enforcement  action  at  levels  below  an 
action  level  or  where  enforcement 
action  is  not  pursued  even  though  an 
action  level  is  exceeded.  In  considering 
enforcement  action  where  aflatoxin 
levels  are  below  the  pertinent  action 
level,  FDA  field  offices  must  take  into 
account  the  agency's  ability  to  support 
the  adulteration  charge  that  will  be 
included  in  the  complaint.  If  a  field 
office  believes  that  enforcement  action 
is  warranted  at  levels  below  an  action 
level,  then  the  recommendation  to  the 
appropriate  center  should  include  all 
compelling  reasons  for  pursuing  such 
action.  Similar  consideration  is  required 
if  a  field  office  believes  that 
enforcement  action  where  aflatoxin 
levels  are  above  the  pertinent  action 
level  is  not  warranted. 

Based  on  the  available  scientific  data, 
the  agency  has  believed  and  continues 
to  believe  that  consumption  of  com  and 
com  products  containing  aflatoxins  in 
excess  of  20  ppb  may  be  injurious  to  the 
health  of  humans  and  immature  animals 
and,  if  fed  to  dairy  cattle,  may  result  in 
aflatoxin  residues  in  fluid  milk  products 
that  approach  0.5  ppb,  the  current  action 
level  for  aflatoxin  residues  in  such 
products  (CPG  7106.10).  Before  1988,  the 
agency  also  believed  that  the 
govemment  could  probably  prevail  in  an 
enforcement  action  based  on  section 
402(a)(1)  of  the  act  against  com  that 
contained  aflatoxins  in  excess  of  100 
ppb  and  that  was  intended  for  mature 
beef  cattle,  swine,  or  poultry.  More 
recently,  however.  FDA  has  been  able  to 
identify  subgroups  within  the  mature 
beef  cattle  and  mature  swine  classes  of 
animals  for  which  it  believes  that 
aflatoxin  levels  higher  than  100  ppb  in 
corn  may  be  necessary  to  support  a 
charge  of  adulteration  based  on  the 
"may  render  it  injurious"  clause  in 
section  402(a)(1)  of  the  act.  For  finishing 
swine  (i.e.,  animals  weighing  100  pounds 
or  more),  FDA  believes  that  aflatoxin 
levels  in  excess  of  200  ppb  in  com  could 
support  this  charge,  while  aflatoxins 
levels  above  300  ppb  in  com  could 
support  this  charge  when  the  com  is 
intended  for  finishing  (i.e.,  feedlot)  beef 
cattle.  For  breeding  beef  cattle,  breeding 
swine,  and  mature  poultry,  the  agency 
believes  that  com  containing  aflatoxins 
in  excess  of  100  ppb  aflatoxins  could 
support  this  adulteration  charge. 

Accordingly,  the  agency  has  adopted 
and  will  use  the  revised  action  levels  as 
a  basis  for  guiding  its  enforcement  of 
section  402(a)(1)  of  the  act  provided 
FDA  is  assured  that  com  in  interstate 
commerce  that  contains  more  than  20 
ppb  aflatoxin  is  destined  for  the 


appropriate  subgroups  of  animals. 
Without  such  assurance,  the  agency 
may  conclude  that  the  com  could  be 
destined  for  humans,  immature  animals, 
or  dairy  cattle  and,  if  it  bears  or 
contains  more  than  20  ppb  aflatoxin. 
FDA  believes  that  the  govemment 
would  probably  prevail  in  an 
enforcement  action  charging 
adulteration  under  that  section  of  the 
act. 

In  deciding  to  revise  the  action  levels 
for  com  fed  to  certain  animals.  FDA 
evaluated  available  data  on  the  ratios  of 
aflatoxins  in  the  feed  to  aflatoxins  in 
various  animal  tissues  used  for  human 
food  (e.g.,  meat  or  eggs).  The  agency 
concluded  that  using  the  revised  action 
levels  for  aflatoxin  in  com  used  for 
animal  feed  is  not  expected  to  result  in 
any  significant  increase  in  aflatoxin 
residues  in  human  food. 

FDA  has  prepared  a  discussion  paper 
entitled  "Background  Paper  to  Support 
Action  Levels  for  Aflatoxin- 
Contaminated  Com"  (Ref.  3)  that  sets 
out  the  basis  of  the  agency's  decision  to 
revise  its  action  levels  for  aflatoxins  in 
com  shipped  in  interstate  commerce  as 
described  above. 

The  October  4. 1988,  memorandum  to 
the  FDA  field  offices  also  describes  the 
agency  pohcy  conceming  blending  com 
containing  aflatoxins  with 
noncontaminated  com.  Such  blended 
com  is  adulterated  within  the  meaning 
of  section  402(a)(2)(A)  of  the  act 
Community  Nutrition  Institute  v.  Young, 
818  F.2d  943,  949  (D.C.  Cir.  1987).  To  deal 
with  possible  higher  than  normal  levels 
of  aflatoxins  in  the  1988  com  harvest 
however,  FDA  has  decided  to  exercise 
its  enforcement  discretion  to  refrain 
from  objecting  to  the  blending  of  com 
containing  aflatoxins  with 
noncontaminated  com  to  produce  a  total 
level  of  aflatoxin  contamination  in  the 
final  blended  com  that  is  below  one  of 
the  action  levels  for  animal  feed  use 
only.  See  id.  at  949-950.  This  policy 
applies  only  to  com  from  the  1988 
harvest  that  contains  aflatoxins  and  is 
considered  necessary  because  of  the 
severe  climate  conditions  that  occurred 
in  many  com-producing  states  this  past 
summer.  The  conditions  were  highly 
conducive  to  the  formation  of  the  molds 
that  produce  aflatoxins.  Allowing 
blending  in  this  situation  is  intended  to 
provide  an  acceptable  means  of  using 
com  that  contains  aflatoxin  and  that 
could  not  otherwise  be  lawfully  shipped 
in  interstate  commerce.  For  FDA  not  to 
object  to  such  blending,  however,  the 
following  conditions  should  be  met: 

1.  A  technically  feasible  plan  for 
blending  has  been  reviewed  and  found 
acceptable  by  the  FDA  Regional  Office 
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before  blending  operations  begin.  It 
should  provide  assurance  that  blending 
conducted  in  accordance  with  the  plan 
can  reasonably  be  expected  to  result  in 
a  finished  lot  of  com  containing  not 
more  than  20, 100.  200.  or  300  ppb  of 
aflatoxins.  depending  upon  the  class  of 
food-producing  animals  for  which  the 
blended  com  is  intended.  The  blending 
should  be  accomplished  under  Federal 
or  State  supervision,  and  the  flnished  lot 
should  be  approved  by  Federal  or  State 
authorities  before  shipment  in  interstate 
commerce.  It  should  be  demonstrated  to 
the  satisfaction  of  the  supervising 
Federal  or  State  authority  that  the 
aflatoxin  level  of  the  blended  lot  is  not 
above  the  intended  level. 

2.  The  aflatoxin-containing  com  has 
not  been  shipped  in  interstate  commerce 
before  FDA  reviewed  the  blending  plan 
and  found  it  acceptable.  (If  the  com 
could  be  shipped  in  interstate  commerce 
before  FDA  reviewed  the  blending  plan 
and  found  it  acceptable,  there  would  be 
an  unacceptable  risk  that  some  persons 
might  ship  contaminated  com  in 
interstate  commerce  and  blend  only  if 
the  contaminated  shipments  were 
detected  by  Federal  or  State 
authorities.) 

3.  The  blended  com  containing  20  ppb 
or  less  aflatoxins  is  for  use  as  feed  for 
all  animals  but  not  for  human  food  use. 
The  blended  com  containing  100  ppb  or 
less  aflatoxins  is  for  use  as  feed  for  only 
breeding  beef  cattle,  breeding  swine, 
and  mature  poultry.  The  blended  com 
containing  200  ppb  or  less  aflatoxins  is 
for  use  as  feed  for  only  flnishing  beef 
cattle  or  finishing  swine.  The  blended 
com  containing  300  ppb  or  less 
aflatoxins  is  for  use  as  feed  for  only 
finishing  beef  cattle. 

References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

1.  Compliance  Policy  Guide  7126.33 
"Action  Levels  for  Aflatoxins  in  Animal 
Feeds— May  18. 1989." 

2.  Memorandum  dated  October  4. 
1988.  from  the  Associate  Commissioner 
for  Regulatory  Affairs  to  the  Regional 
Food  and  Drug  Directors  and  District 
Directors. 

3.  "Background  Paper  to  Support 
Action  Levels  for  Aflatoxin- 
Contaminated  Com — March  1989." 

Interested  persons  may.  on  or  before 
July  24. 1989.  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 


individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

This  notice  is  issued  under  21 CFR 
10.85. 

Dated:  May  18, 1969. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 
(FR  Doc.  89-12513  Filed  5-24-89;  8:45  am] 
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[Docket  No.  860-335] 

Oral  Contraceptiv*  Drug  Product 
Lat>«ilng;  Revocatibn  of  Guidelines; 
Availability  of  LalMiing  Guidance 

AQCNCY:  Food  and  Drug  Administration, 

HHS. 

action;  Notice. 

•UMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
revocation  of  the  guideline  texts  of 
professional  and  patient  labeling  for 
estrogen-progestogen  combination  oral 
contraceptive  drug  products.  The 
guidelines  are  being  revoked  to  allow 
the  agency  to  provide  more  current 
assistance  in  the  form  of  informal 
labeling  guidance  texts. 
DATE  Effective  May  25, 1989,  labeling 
guidelines  for  the  text  of  professional 
and  patient  package  inserts  for  estrogen- 
progestogen  combination  oral 
contraceptive  drug  products  are  revoked 
and  informal  labeling  guidance  texts 
may  be  used. 

ADOmtSMt:  Requests  for  copies  of  the 
informal  labeling  guidance  texts  should 
be  sent  to  Philip  Corfman.  Division  of 
Metabolism  and  Endocrine  Drug 
Products  (HFD-510).  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301^143-3510. 
Written  comments  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Room  4-62, 
5600  Fishers  Lane.  Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Adele  S.  Seifried.  Center  for  Drug 
Evaluation  and  Research  (HFD-362), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857.  301- 
295-8046. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  21, 1987  (52  FR 
13132),  FDA  announced  the  availability 
of  revised  guideline  texts  of  professional 
and  patient  labeling  for  estrogen- 
progestogen  combination  oral 


contraceptive  drug  products.  Any  person 
could  use  these  guidelines  to  meet  the 
requirements  of  21  CFR  310.501  for 
estrogen-progestogen  combination  oral 
contraceptive  drug  products  and  21  CFR 
201.56,  201.57.  and  201.100  for 
professional  labeling  of  prescription 
dmg  products. 

In  the  Federal  Register  of  April  21, 
1987  (52  FR  13107).  FDA  proposed  to 
revise  the  requirements  for  patient 
package  inserts  for  oral  contraceptive 
drug  products.  The  proposed 
requirements  would  enable  patient 
package  inserts  to  reflect  more 
expeditiously  current  information  about 
this  class  of  drug  products. 

The  revised  requirements  for  patient 
package  inserts  for  estrogen- 
progestogen  combination  oral 
contraceptive  dmg  products  (§  310.501) 
appear  in  a  final  mle  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  agency  has  determined 
that  the  time  required  to  fmalize  and 
announce  revised  guidelines  prevents 
the  agency  from  providing  the  most 
current  medical  information  to 
manufacturers  and  others.  Therefore. 
FDA  is  revoking  the  labeling  guidelines. 
In  the  place  of  labeling  guidelines,  the 
agency  will  provide  informal  labeling 
guidance  texts  to  assist  persons  in 
meeting  labeling  requirements.  FDA  has 
decided  to  issue  informal  labeling 
guidance  texts  rather  than  guidelines  to 
enable  manufacturers  and  others  to 
receive  the  most  current  information 
available  to  the  agency  in  the  most 
timely  manner  possible.  Labeling 
guidance  texts  are  informal  documents 
issue  under  21  CFR  10.90(b)(9).  They  do 
not  bind  or  otherwise  obligate  the 
agency  or  a  person  referring  to  them  and 
are  not  formal  agency  opinions.  The 
agency  does  not  require  manufacturers 
printing  professional  and  patient 
package  inserts  to  follow  the  guidance 
labeling  text.  Manufacturers  are  free  to 
use  an  alternative  or  modified  approach, 
although  manufacturers  are  encouraged 
to  consult  the  Division  of  Metabolism 
and  Endocrine  Drug  Products  (address 
above)  before  drafting  alternative 
labeling  so  that  any  differences  can  be 
resolved  in  advance.  A  person  may  wish 
to  review  the  labeling  guidance  texts  for 
estrogen-progestogen  combination  oral 
contraceptive  drug  products  for 
assistance  in  meeting  the  labeling 
requirements  at  21  CFR  310.501  for 
patient  package  inserts  and  at  21  CFR 
201.-56.  201.57  and  201.100  for 
professional  labeling  of  prescription 
drug  products.  However,  it  should  be 
noted  that  under  S  314.70  (21  CFR 
314.70).  a  holder  of  an  approved 
application  for  a  new  drug  is  required  to 


submit  a  supplemental  application  to 
obtain  approval  for  a  change  in  the  text 
of  professional  labeling  or  patient 
labeling. 

Interested  persons  may  submit  written 
comments  conceming  the  revocation  of 
the  guideline  to  the  Dockets 
Management  Branch  (address  above). 
Comments  will  be  considered  in 
determining  whether  reinsfituting  the 
guideline  is  warranted.  Comments 
should  be  submitted  in  duplicate  (except 
that  individuals  may  submit  one  copy), 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document. 

Dated:  May  2, 1989. 
Frank  E.  Young. 

Commissioner  of  Food  and  Drugs. 
[FR  Doc.  12512  Filed  5-24-89;  8:45  am] 

BtLUNQ  COOC  MM-01-M 


National  Institutes  of  Healtti 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meeting 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
National  Kidney  and  Urologic  Diseases 
Advisory  Board  on  June  22  and  23. 1989. 
from  8:00  a.m.  to  approximately  5:30  p.m. 
each  day  at  the  Bethesda  Marriott.  5151 
Pooks  Hill  Road.  Bethesda,  Maryland 
20814.  The  meeting,  which  will  be  open 
to  the  public,  is  being  held  to  discuss  the 
Board's  activities  and  the  development 
of  the  long-range  plan  to  combat  kidney 
and  urologic  diseases.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Notice  of  the  meeting  room 
will  be  posted  in  the  hotel  lobby. 

Dr.  Ralph  Bain.  Executive  Director, 
National  Kidney  and  Urologic  Diseases 
Advisory  Board,  1801  Rockville  Pike. 
Suite  500,  Rockville,  Maryland  20852, 
(301)  496-6045.  will  provide  on  request 
an  agenda  and  roster  of  the  members. 
Summaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  office. 

Dated:  May  16, 1989. 
Betty  |.  Beveridge. 

NIH  Committee  Management  Officer. 
(FR  Doc.  89-12497  Filed  5-24-89;  8:45  am] 

BILLING  COOC  4140-01-M 


Social  Security  Administration 

Demonstration  Grants;  Announcement 
of  Fiscal  Year  (FY)  1989  Research 
Demonstration  Program  (RDP), 
Availability  of  Grant  Funds  and 
Request  for  Applications 

AGENCY:  Social  Security  Administration. 
HHS. 


action:  Notice  of  correction. 

SUMMARY:  This  corrects  text  in  the 
notice  titled:  Demonstration  Grants; 
Announcement  of  Fiscal  Year  (FY)  1989 
Research  Demonstration  Program  (RDP), 
Availability  of  Grant  Funds  and  Request 
for  Applications.  The  notice  was 
published  in  the  Federal  Register  on 
April  6, 1989  (54  FR  13980). 

FOR  FURTHER  INFORMATION  CONTACT 

Social  Security  Administration.  Division 
of  Disability  Program  Information  and 
Studies,  5401  Security  Boulevard,  Room 
2223  Annex  Building,  Baltimore.  MD 
21235,  Telephone:  (301)  965-0105. 

SUPPLEMENTARY  INFORMATION:  In  the 

notice  titled:  Demonstration  Grants; 
Announcement  of  Fiscal  Year  (F^')  1989 
Research  Demonstration  Program  (RDP), 
Availability  of  Grant  Funds  and  Request 
for  Applications,  published  in  the 
Federal  Register  on  April  6, 1989  (54  FR 
13980).  make  the  following  corrections: 

1.  On  page  13988,  in  the  third  column, 
paragraph  1.  line  27,  "costeffective" 
should  read  "cost  effective". 

2.  On  page  13989,  in  the  third  column, 
paragraph  2.  line  2,  symbol  ">"  should 
be  deleted. 

3.  On  page  13989.  in  the  third  column, 
under  Priority  Area  5:.  delete  the  first 
sentence  in  the  first  paragraph  and 
substitute  the  following  two  sentences: 
"One  of  SSA'  s  highest  priorities  is  to 
develop  and  test  new  VR  and 
employment  strategtes  to  assist 
beneficiaries  to  obtain  employment. 
Therefore,  it  is  critical  to  assure  that  VR 
resources  are  used  as  effectively  and 
efficiently  as  possible  to  secure 
maximum  results  in  terms  of  increased 
placements  with  gainful  employment 
and  decreased  dependency  on  the 
disability  benefit  rolls.". 

4.  On  page  13990.  in  the  first  column, 
first  paragraph,  line  15  after  "  *  ♦  * 
amounts  of  resources.",  insert  "SSA 
believes  there  are  a  number  of  effective 
cost  reimbursement  and  cost 
containment  methods  which  can  be 
demonstrated  in  VR/employment 
services  programs  for  disability 
beneficiaries.". 

5.  On  page  13990.  in  the  first  column, 
delete  the  second  paragraph  that  begins. 

"SSA  is  seeking  to  test  methods  which 

•  *  *«< 

6.  On  page  13991.  in  the  first  column, 
after  the  first  bullet,  in  line  two,  delete 
"8". 

7.  On  page  14000,  in  the  first  column. 
Part  III — Program  Narrative,  paragraph 
one,  the  last  line  "page  IV-1"  should 
read  "page  III-l.". 


Date:  May  IS.  1989. 
Dorcas  R.  Hardy, 

Commissioner  of  Social  Security. 
[FR  Doc.  12518  Filed  5-24-89:  8:45  am| 

B4LLING  COOC  41M-11-lt 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  R/lanagement 

ICO-920-89-4120-11;  COC485471 

Colorado;  Invitation  for  Coal 
Exploration  License  Application; 
Peabody  Coal  Co. 

Pursuant  to  the  Minerals  Leasing  Act 
of  Febmarj'  25, 1920.  as  amended,  and  to 
Title  43,  Code  of  Federal  Regulations. 
Subpart  3410,  members  of  the  public  are 
hereby  invited  to  participate  with 
Peabody  Coal  Company  in  a  program  for 
the  exploration  of  unleased  coal 
deposits  owned  by  the  United  Slates  of 
America  in  the  following  described 
lands  located  in  Routt  County.  Colorado: 

Township  5  North.  Range  87  West.  65lh  P.M. 
Sec.  17:  NWy4NEV«.  SEV4NEV« 

The  area  described  contains 
approximately  80.00  acres,  more  or  less. 

The  application  for  coal  exploration 
license  is  available  for  public  inspection 
during  the  normal  business  hours  under 
serial  number  COC48547  at  the  BLM 
Colorado  State  Office.  Public  Room. 
2850  Youngfield  Street.  Lakewood, 
Colorado  80215  and  at  the  BLM  Craig 
District  Office.  455  Emerson  Street. 
Craig.  Colorado  81625. 

Any  party  electing  to  participate  in 
this  program  must  share  all  costs  on  a 
pro  rata  basis  with  the  applicant  and 
with  any  party  or  parties  who  elect  to 
participate.  Written  Notice  of  Intent  to 
Participate  should  be  addressed  to  the 
following  and  shall  be  made  within  30 
days  after  the  publication  of  this  Notice 
of  Invitation  in  the  Federal  Register 
Richard  D.  Tate,  Chief,  Mining  Law  and 

Solid  Minerals  Adjudication  Section. 

Colorado  State  Office.  Bureau  of  Land 

•Management,  2850  Youngfield  Street. 

Lakewood,  Colorado  80215,  and 
Director  of  Engineering,  Peabody  Coal 

Company,  1300  South  Yale.  Flagstaff. 

Arizona  86001. 

Richard  D.  Tale, 

Chief  Mining  Law  and  So/id  Minerals. 
Adjudication  Section. 

ire  Doc.  89-12548  Filed  5-24-89;  8:45  amj 
BHXJNGCODC  «1*-M-M 
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Tutedad/Hom*  Camp  Managament 
Framaworfc  Plan;  California 

AOKNCV:  Susanville  District  Office, 
Bureau  of  Land  Management.  Interior. 
ACTION:  Notice  of  intent— proposed 
amendment  of  Tuledad/Home  Camp 
Management  Frameworic  Plan. 

summary:  Pursuant  to  43  CFR  1601.3 
and  40  CFR  1501.7,  notice  is  hereby 
given  that  the  Surprise  Resource  Area. 
Cedarville.  California  of  the  Susanville 
District,  Bureau  of  Land  Management. 
Susanville,  California,  will  prepare  an 
amendment  of  the  Tuledad/Home  Camp 
Management  Framework  Plan  (MFP). 
This  amendment  will  consider  livestock 
grazing  on  an  area  known  as  the 
Bicondoa  allotment. 

The  Tuledad/Home  Camp  MFP 
contains  a  decision  which  cancels  the 
domestic  sheep  grazing  on  the  Bicondoa 
allotment  and  precluded  cattle  grazing 
on  the  same  area  for  the  purpose  of  re- 
establishing a  population  of  Bighorn 
Sheep  witin  the  Bicondoa  allotment. 
Subsequent  analysis  of  the  Bighorn 
habitat  requirements  and  competition 
between  livestock  and  Bighorn  sheep 
led  to  conclusions  that  Bighorn  sheep 
would  not  use  approximately  half  of  the 
Bicondoa  alltoment,  but  would  extend 
into  areas  outside  the  boundaries  of  the 
Bicondoa  allotment.  Studies  conducted 
since  the  adoption  of  the  Tuledad/Home 
Camp  MFP  indicated  that  competition 
between  Bighorn  sheep  and  domestic 
sheep  is  signiHcdnt,  while  competition 
between  cattle  and  Bighorn  sheep  is 
often  insignificant. 

A  multi-disciplinary  team  which 
included  representatives  from  the 
ranching  industry,  the  BLM,  the 
environmental  community,  two  State  of 
Nevada  agencies  (agriculture  and 
wildlife]  and  the  hunting  community 
recommedned  that  the  Bureau  and  the 
Nevada  Department  of  Wildlife  take  the 
necessary  steps  to  re-establish  Bighorn 
sheep  in  the  area.  One  of  the 
recommended  steps  included  amending 
the  Tuledad/Home  Camp  MFP  to  allow 
cattle  grazing  on  those  portions  of  the 
Bicondoa  allotment  that  would  not  be 
considered  Bighorn  sheep  habitat. 

The  issues  identified  are  allocation  of 
grazing  resources  and  livestock  Bighorn 
sheep  interactions.  The  interdisciplinary 
team  which  will  complete  the 
amendment,  is  to  consist  of  specialists 
in  wildlife  biology  and  range 
rranagement.  The  amendment  will  be 
analyzed  in  an  Environmental 
Assessment  to  determine  the 
significance  of  the  impacts.  The 
alternatives  to  be  considered  are:  (1] 
Amend  the  Tuledad/Home  Camp  MFP 
to  allow  cattle  grazing  on  approximately 


one  half  of  the  Bicondoa  allotment  and 
(2)  do  not  amend  the  MFP  (no  action). 

Dates:  The  preparation  of  the 
Environmental  Assessment  will  be 
completed  by  July  1989  and  the 
amendment,  including  public  and  State 
Governors'  (CA  and  NV)  review  is 
scheduled  for  completion  in  September 
1989. 

Public  Participation:  Opportunities  for 
public  input  and  comments  will  be 
announced  through  the  media,  a  mailing 
list  and  personal  contacts. 

For  Further  Information  Contact: 
Richard  Westman,  Acting,  Area 
Manager  for  the  Surprise  Resource  Area. 
Bureau  of  Land  Management.  P.O.  Box 
460,  Cedarville,  California  96104. 
Telephone  (916)  279-6101. 
C.  Rex  Cleary, 
District  Manager. 

[PR  Doc.  89-12550  Filed  5-24-89:  8:45  am] 
WLUNa  CODE  4310-40-11 

[MT-070-0»-40SO-91] 

District  Advisory  Council  IMeeting; 
Montana 

agency:  Bureau  of  Land  Management, 

Butte  District  Office.  Interior. 

ACnow;  Notice  of  meeting.     

summary:  a  meeting  of  the  Butte 
District  Advisory  Council  will  be  held 
Wednesday  and  Thursday.  June  21  and 
22.  The  meeting  will  begin  at  1:00  p.m. 
on  June  21  in  the  Butte  District 
conference  room,  106  North  Parkmont 
(Industrial  Park),  Butte,  Montana.  The 
agenda  will  include:  (1)  Election  of 
officers;  (2)  a  demonstration  of  the 
bureau's  Lands  Information  System 
(LIS);  (3)  scoping  for  the  upcoming  Dillon 
Resource  Management  Plan  (RMP);  (4)  a 
discussion  of  the  issues  involved  in 
implementing  the  Recreation  2000  plan 
in  Montana  and  the  Dakotas;  and  (5)  a 
discussion  of  facilitating  access  to 
public  lands  in  western  Montana. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  council  or  file  written 
statements  for  the  council's 
consideration.  Anyone  wishing  to  make 
oral  statements  should  make  prior 
arrangements  with  the  district  manager. 
Summary  minutes  of  the  meeting  will  be 
maintained  in  the  district  office  and  will 
be  available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  30  days  following  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Moorhouse,  District  Manager. 
Butte  District.  Bureau  of  Land 
Management.  Box  3388,  Butte.  Montana 
59702.  , 


May  18, 1989. 
J.A.  Moorhouse, 

District  Manager 

[PR  Doc.  89-12530  Filed  5-24-89;  8:45  am) 

WLUNO  COOE  4310-DN-4t 


[00-010-09-4320-021 

Craig,  Colorado,  Advisory  Council 
Meeting 

Time  and  Date:  June  21, 1989,  at  10 
a.m. 

Place:  BLM-Craig  District  Office,  455 
Emerson  Street,  Craig,  Colorado. 

Status:  Open  to  public;  interested 
persons  may  make  oral  statements  at 
10:30  a.m.  Summary  minutes  of  the 
meeting  will  be  maintained  in  the  Craig 
District  Office. 

Matters  to  be  Considered: 

1.  Election  of  Officers. 

2.  Recreation  2000. 

3.  Weed  Control. 

4.  District  Riparian  Plan. 

Contact  Person  For  More  Information: 
Mary  Pressley,  Craig  District  Office.  455 
Emerson  Street.  Craig.  Colorado  81625- 
1129.  Phone:  (303)  824-8261. 

Dated:  May  19. 1989. 
i3avid  Nylander, 
Acting  District  Manager 
[FR  Doc  89-12529  Filed  5-24-89:  8:45  am] 
MLUNa  CODE  4310-J8-M 


[WY-920-09-4120-10J 

Powder  River  Regional  Coal  Team 
Activities;  Postponement  of  Public 
Meeting 

action:  Public  notice. 
summary:  The  Powder  River  Regional 
Coal  Team  (RCT)  public  meeting,  which 
was  scheduled  for  May  31, 1989,  has 
been  postponed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Don  Brabson.  Wyoming  State  Office. 
Bureau  of  Land  Management.  P.O.  Box 
1828,  Cheyenne.  Wyoming.  82003; 
telephone  (307)  772-2571  or  (FTS)  328- 
2571. 

SUPPLEMENTARY  INFOI^MATION:  The 
public  meeting  of  the  Powder  River 
Regional  Coal  Team  (RCT)  which  was 
scheduled  for  May  31. 1989.  at  the 
Holiday  Inn.  Gillette.  Wyoming,  has 
been  postponed.  This  meeting  will  be 
rescheduled  later  this  year  however,  the 
date  and  location  have  not  yet  been 
determined.  The  public  will  be  given  at 
least  a  30-day  advanced  notice  when  the 
meeting  is  rescheduled. 

The  meeting  is  being  rescheduled 
because  Federal  Register  notice  of  the 
meeting  was  not  published  the  full  30 


days  in  advance  of  the  May  31  meeting. 

This  30-day  notice  is  a  requirement  of  43 

CFR  1784.4-2(a). 

Avit  D.  Roetroo. 

Acting  State  Director 

[FR  Doc  88-12526  Filed  5-24-«9;  8:45  am] 

MUJMQ  COM  4310-22-M 

[NM  940-09-41 11-15;  TX  NM  48207] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of  43 
CFR  3108.2-3.  Paradox  Petroleum 
Company  petitioned  for  reinstatement  of 
oil  and  gas  lease  TX  NM  48207  covering 
the  following  described  lands  located  in: 

Tracts  1,  2.  3,  4.  5 
BS4F  Survey,  Block  T 

The  area  described  contains  1,076.00 
acres  in  Carson  County,  Texas.  It  has 
been  shown  to  my  satisfaction  that 
failure  to  make  timely  payment  of  rental 
was  due  to  inadvertence. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5.00  per  acre 
and  16%  percent,  respectively.  Payment 
of  a  $500.00  administrative  fee  has  been 
made. 

Reinstatement  of  the  lease  will  be 
effective  as  of  the  date  of  termination, 
September  1. 1988. 

Date:  May  16, 1989. 
Dolores  L.  Vigil, 

Acting  Chief  Adjudication  Section. 

(FR  Doc.  89-12543  Filed  5-25-89;  8:45  am]     ' 

MLUNO  CODE  431»-fB-M 

[MT-920-09-41 11-11;  SOM  40938] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Pub.  L.  97-451, 
a  petition  for  reinstatement  of  oil  and 
gas  lease  SDM  40938,  Fall  River  County, 
South  Dakota,  was  timely  filed  and 
accompanied  by  the  required  rental 
accruing  from  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
16%%  respectively.  Payment  of  a  $500 
administration  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  .ind  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 


188],  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  Notice. 

Dated:  May  17. 1989. 
June  A.  Bailey, 

Chief  Leasing  Unit 

[FR  Doc.  89-12546  Filed  5-24-89:  8:45  amj 

MLUNO  CODE  4310-ON-M 

[MT-920-09-41 1 1-1 1;  SDM  40939] 

Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Pub.  L.  97-451. 
a  petition  for  reinstatement  of  oil  and 
gas  lease  SDM  40939,  Fall  River  County, 
South  Dakota,  was  timely  filed  and 
accompanied  by  the  required  rental 
accruing  from  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
16%%  respectively.  Payment  of  a  $500 
administration  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  Notice. 

Dated:  May  17, 1989. 
June  A.  Bailey, 

Chief  Leasing  Unit. 

(FR  Doc.  89-12547  Filed  5-24-89;  8:45  am] 

MLUNO  COOE  4310-DN-M 


Realty  Action;  Boulder  County, 
Colorado 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  really  action;  sale  of 
public  lands  in  Boulder  County, 
Colorado,  using  modified  competitive 


bidding. 


SUMMARY:  The  following  lands  have 
been  found  suitable  for  sale  under 
Section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750;  43  U.S.C.  1713): 
T.  1  N..  R.  71  W.,  Sixth  Principal  Meridian. 
Colorado 


BEST  COPY  AVAILABLE 


Parcel 

Subdivi- 
sion 

Acres 

Case 

Min>- 

fnum  btd 

A.. 

Sec  8. 

U)t152. 
Sec.  8. 

160. 
166. 
Sec  8. 
Lot  185. 

1.26 
449 

2.45 

COC-46364 

C4  nrm 

B 

COC-46365      «n  «inn 

C 

COC-48644 

S7S00 

The  lands  described  above  are  hereby 
segragated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  pending  issuance  of  a  patent,  or 
270  days  from  the  date  or  publication  of 
this  notice,  whichever  occurs  first.  The 
lands  will  be  o^ered  for  sale  at  no  Isss 
than  the  appraised  fair  market  value. 
The  patents,  when  issued,  will  be 
subject  to  existing  rights-of-way.  All 
minerals  will  be  reserved  to  the  United 
States. 

Parcels  A  and  B  are  initially  being 
offered  for  sale  under  non-competitive 
bidding  to  resolve  long-term  inadvertent 
trespasses.  James  Burch  is  the 
designated  bidder  on  Parcel  A.  Sandra 
and  George  Tyrer  are  the  designated 
bidder  on  Parcel  B.  Sale  of  Parcel  B  may 
be  subject  to  postponement  or 
cancellation  if  conflicts  are  not  resolved. 
Designated  bidders  who  are  successful 
purchasers  must  also  pay  their  share  of 
publication  costs.  In  the  event  that 
neither  party  meets  the  minimum  bid  or 
other  legal  requirements,  these  lands 
will  be  opened  to  competitive  bidding. 

Parcel  C  is  being  offered  for  sale 
under  modified  competitive  bidding. 
Steve  Tobias,  an  adjoining  owner,  will 
be  offered  the  opportunity  to  meet  the 
highest  sealed  bid  received  on  the  sale 
day.  All  parcels  that  are  not  sold  on  the 
sale  day  will  continue  to  be  available 
for  public  bid  until  sold  or  the  sale  is 
cancelled. 

DATES:  The  sales  will  be  held  on  July  26. 
1989,  at  the  Canon  City  District  BLM 
Office. 

FOR  FURTHER  INFORMATION  CONTACT. 

Detailed  bidding  instructions  and  other 
information  about  the  sales  may  be 
obtained  from  the  Canon  City  BLM 
Office.  3170  E.  Main,  P.O.  Box  311. 
Canon  City,  Colorado  81212.  or  by 
calling  Stu  Parker  at  (719)  275-0631. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Canon  City  District,  at  the 
above  address.  In  the  absence  of 
objections,  this  proposal  will  become 
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the  Cnal  determination  of  the  Dept.  of 

Interior. 

Stuart  L.  Freer 

Associate  District  Manager. 

(FR  Doc.  89-12549  Filed  5-24-89:  8:45  am] 

mama  cooc  43io-nI»-m 

(IIT-«7»-0»-40SI^«1>47t):  M7eB»I 

AmendTOMit  to  Notic*  of  Roalty 
Action;  Exchange;  Montana 

AOCNCY:  Bureau  of  Land  Management, 
Butte  District.  Interior. 
action:  Exchange  of  public  land  for 
private  land  in  Beaverhead  County. 

StJMMAirr.  The  following  public  land  has 
been  determined  to  be  suitable  for 
disposal  by  exchange  under  section  206 
of  the  Federal  Land  PoKcy  and 
Management  Act  of  1976. 43  U.S.C.  1716. 
This  amends  the  original  Notice  of 
Realty  Action  for  M76693  published  on 
April  7, 1989  (Vol.  54,  No.  66  FR  14170). 
The  following  public  lands  are  to  be 
included  in  addition  to  those  public 
lands  identified  in  the  original  Notice  of 
Realty  Action. 

Prindpdl  MaridiaD.  Moolana 

T  3  S.  R.  9  W 

Section  3:  MV'ASWV* 

Section  4:  SWV«SWV4 
containing  80  acres  of  puUic  land. 

In  exchange  for  these  lands  and  the 
lands  in  the  original  Notice  of  Realty 
Action  the  United  States  will  acquire  the 
following  land  owned  by  Cherry  Creek 
Angus  Ranch  of  Melrose.  Montana. 

Principal  Meridian,  Montana 

T.  3  S.,  R.  9  W. 
Section  2:  A  portion  of  Lots  2  and  3:  a 

portion  of 
the  SE^4NW^  and  the  NEV4SW%.  all 
segregated  as  part  of  an  island  in  the  Big 
Hde  River. 
containing  approximately  45  acres. 

DATES:  For  a  period  of  43  days  from  the 
date  of  this  notice,  interested  parties 
may  submit  conunents  to  the  Bureau  of 
Land  Management  at  the  address  shown 
below.  Any  adverse  comments  will  be 
evaluated  by  the  BLM.  Montana  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
FOR  FURTNEII  MPORMATION  CONTACT: 
Information  related  to  the  exchange, 
including  the  environmental 
assessment/land  report,  is  available  for 
review  st  the  Dillon  Resource  Area 
Office,  Ibey  Building.  730  N.  Montana. 
Dillon.  Montana  59725. 
SUPf>LEIICNTAIIY  MPORMAnON:  The 
publication  of  this  notice  segregates  the 


public  lands  described  above  &om 
settlement  tale,  locatioa,  and  entry 
uiuier  the  public  land  laws,  including  the 
mining  laws,  but  not  from  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  for  a  period  of  two  years  from  the 
date  of  first  publication.  The  exchange 
.will  be  made  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals  in 
accordance  with  43  U.S.C.  945. 

2.  The  lands  will  be  exchanged 
subject  to  all  valid,  existing  rights  (e.g.. 
rights-of-way,  easements,  and  leases  of 
record). 

3.  The  exchange  must  meet  the 
requirements  of  43  CFR  4110.4-2. 

4.  The  United  States  will  reserve  all 
minerals,  including  oil  and  gas.  except 
for  approximately  40  acres  of  mineral 
estate  to  be  transfened. 

This  exchange  is  consistent  with 
Bureau  of  Land  Management  policies 
and  planning  and  has  been  discussed 
with  state  and  local  ofTicials.  The 
estimated  completion  date  is  summer  of 
1989.  The  pubhc  interest  will  be  served 
by  this  exchange  because  it  will  enable 
the  Bureau  of  Land  Management  to 
acquire  riverfront  lands  with  high  public 
values  and  will  increase  management 
efficiency  of  public  lands  in  the  area. 

Dated:  May  18, 1989. 
|.A.  Moodiausa, 

District  Manager. 

[FR  Doc.  89-12531  Filed  5-24-89;  8:45  am] 

BILUNQ  cote  43W-aH-M 


[CA-010-0»-4333-11] 

Designation  of  ttie  Briceburg  Day  Use 
Area  Folsom  Resource  Area, 
Bakersfield  District.  Calif  omia 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Designation  of  certain  public 
lands  in  Mariposa  County,  California, 
adjacent  to  the  Merced  River  and  State 
Highway  140  (known  as  Briceburg]  as  a 
Day  Use  Area.  Hours  of  use  are  frcnn 
sunrise  to  sunset. 

summary:  The  location  of  Briceburg  is 
described  as  a  portion  of  the  East  Half 
of  the  Northeast  Quarter  (EM2NEV4)  of 
Section  10,  Township  4  South,  Range  18 
East,  Mount  Diablo  Meridian.  This  16- 
acre  parcel  has  been  acquired  by  the 
Bureau  of  Land  Management  to  enhance 
recreation  opportunities  and  public  land 
management  within  the  Merced  Wild 
and  Scenic  River  Study  Corridor. 

Briceburg  is  designated  a  Day  Use 
Area  only.  No  camping  or  other 
overnight  activities  will  be  allowed. 


■J  .- 


SUPPLEMENTARY  INFORMATION:  This  USe 
restriction  is  established  to  protect  and 
enhance  the  historic  building  site, 
provide  for  a  safe  ingress  and  egress 
point  at  State  Highway  140,  and  to 
provide  for  the  fai^  demand  for 
recreation  opportunities  in  the  limited 
space  available  for  public  use. 

Authority  for  this  restriction  order  is 
contained  in  43  CFR  8364.1.  Any  person 
who  fails  to  comply  with  a  restriction 
order  may  be  subject  to  a  Bne  not  to 
exceed  $1,000  and/or  imprisonment  not 
to  exceed  12  months.  Penalties  are 
contained  in  43  CFR  8360.0-7.  Only 
delegated  Federal  Law  Enforcement 
OfHcers.  or  any  California  State  Peace 
Officer  as  defined  in  California  Penal 
Code  Sectitm  830.  or  officials  of  the 
United  States  Departments  of  Interior 
and  Agriculture,  while  engaged  in  these 
oflicial  duties,  shall  be  exempt  from  this 
order. 

DATES:  This  order  is  in  effect 
immediately  and  the  order  is  permanent 
until  cancelled,  amended  or  replaced. 

FOR  FliRTMER  INFORMATION  CONTACT: 

Deane  K.  Swickard.  Area  Manager, 
Bureau  of  Land  Management  Folsom 
Resource  Area.  63  Natoma  Street 
Folsom.  CA  95630;  (916)  985-M74. 

Date:  May  18. 1989. 
D.  K.  S%vickarri. 
Resource  Area  Manager. 
[PR  Doc.  80-12539  Filed  5-24-49;  8:45  amj 

BILLING  CODE  4310-40-M 


[ID-942-0»-4730-12] 

Filing  of  Plats  of  Survey;  Idaho 

The  plats  of  survey  of  the  following 
described  land,  were  officially  Hied  in 
the  Idaho  State  Office,  Bureau  of  Land 
Management  Boise,  Idaho,  effective 
10:00  a.m..  May  18, 1989. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east 
boundary,  subdivisional  lines,  and 
meanders  of  the  left  bank  of  the  Snake 
River,  and  the  subdivision  of  sections  1 
and  12,  T.  6  S.,  R.  8  £.,  Boise  Meridian. 
Idaho,  Group  676,  was  accepted  April 
27, 1989. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  north 
boundary  and  subdivisional  lines,  and 
the  subdivision  of  sections  6  and  7.  T.  6 
S..  R.  9  E..  Boise  Meridian,  Idaho.  Group 
682.  was  accepted  April  27, 1989. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west 
boundary,  subdivisional  lines,  and  the 
meanders  of  the  right  bank  of  the  Snake 
River,  and  the  subdivision  of  sections  18 
and  19,  T.  11  N.,  R.  6  W.,  Boise  Meridian, 


Idaho.  Group  No.  677.  was  accepted 
May  3. 1989. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
boundary  of  T.  20  N.,  R.  21  E..  the  west 
boundary  of  T.  19  N..  R.  22  E..  the 
subdivisional  lines,  and  the  subdivision 
of  section  1.  T.  19  N..  R.  21  E..  Boise 
Meridian.  Idaho.  Group  No.  744,  was 
accepted  May  8, 1989. 

The  plat  representing  the  corrective 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines  and  subdivision  of 
section  2.  T.  45  N..  R.  3  W.,  Boise 
Meridian,  Idaho,  Group  No.  774,  was 
accepted  May  3, 1989. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

All  inquiries  about  this  land  should  be 
sent  to  the  Idaho  State  Office,  Bureau  of 
Land  Management  3380  Americana 
Terrace,  Boise,  Idaho,  83706. 

May  la  1989. 
Duane  E.  Olsen. 

Chief  Cadastral  Surveyor  for  Idaho. 

(FR  Doa  89-12532  Filed  5-24-«9:  8:45  am] 

BILUNQ  CODE  4310-GO-M 


IES-960-OS-4214-10;  BLM-049147.  ES- 
17462,  ES-32750] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Rorida 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Notice. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  proposes  to  withdraw  411.78 
acres  of  public  land  for  addition  to  Pine 
Island  and  Matlacha  Pass  National 
Wildlife  Refuges.  Notice  of  the  proposed 
withdrawal  has  been  published  which 
closed  the  land  for  up  to  2  years  from 
surface  entry  and  mining.  This  notice 
provides  a  public  comment  period  and 
opportunity  for  a  public  meeting. 
DATE:  Comments  and  request  for  a 
public  meeting  must  be  received  by 
August  23, 1989. 

ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  the  Eastern 
States  Director,  BLM,  350  South  Pickett 
Alexandria,  Virginia  22304. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alzata  L.  Ransom,  BLM,  Eastern  States 
Office,  703-461-1322. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
Proposed  Withdrawal  was  published  in 
the  Federal  Register,  37  FR  17069, 
August  24, 1972,  42  FR  34938,  July  7, 
1974,  49  FR  28344,  June  28. 1984  (a  copy 
of  which  will  be  supplied  upon  request), 
which  segregated  the  land  described 
therein  from  settlement,  sale,  location. 


or  entry  under  the  pubhc  land  laws, 
including  the  United  States  mining  laws 
(30  U.S.C.  Ch.  2),  for  up  to  2  years  from 
the  date  of  publication  of  that  notice. 

For  a  period  of  90  days  from  the  date 
of  the  publication  of  this  notice,  all 
persons  who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  the  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting.  The  appHcation  will  be 
processed  in  accordance  with  the 
regulations  set  forth  in  43  CFR  Part  2300. 
G.  Curtis  Jones,  Jr., 
State  Director. 

[FR  Doc.  89-12536  Filed  5-24-69:  8:45  am] 
BtLUNG  CODE  4310-aHi 


[NM-940-09-4214-11;  NM  NM  0556788,  NM 
NM  46843] 

Proposed  Continuation  of 
WithdrawalsfNew  Mexico 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes 
that  two  withdrawals  for  the  Coyote 
Administrative  Site  and  the  Coyote 
Plaza  Administrative  Site  continue  for 
an  additional  20  years,  and  the  two  sites 
be  combined  into  one  known  as  the 
Coyote  Administrative  Site.  The 
withdrawals  closed  130.27  acres  to  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  laws, 
but  not  to  mineral  leasing,  and  276.76 
acres  to  settlement,  location,  sale  or 
entry.  Under  this  action,  the  land  will 
remain  closed  to  location  and  entry 
under  the  United  States  mining  laws, 
and  will  remain  open  to  mineral  leasing. 
The  land  will  be  opened  to  operation  of 
the  public  land  laws  generally. 
DATE:  Comments  should  be  received  by 
August  23, 1989. 

ADDRESS:  Comments  should  be  sent  to 
New  Mexico  State  Director,  BLM,  P.O. 


Box  1449,  Santa  Fe,  New  Mexico  87504- 
1449. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clarence  F.  Hougland,  BLM,  New 
Mexico  State  Office,  P.O.  Box  1449, 
Santa  Fe.  New  Mexico  87504,  505-988- 
6071. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Agriculture.  Forest 
Service,  proposes  that  the  existing  land 
withdrawals  made  by  Executive  Order 
No.  4599  dated  March  1. 1927.  and  Public 
Land  Order  No.  3730  be  continued  for  a 
period  of  20  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751. 
43  U.S.C.  1714.  The  land  is  described  as 
follows: 

New  Mexico  Principal  Meridian 

Saota  Fe  National  Forest 

Coyote  Administrative  Site 

T.  22  N.,  R.  3  E, 

sec.  2,  lots  24  and  25: 

sec.  3,  lots  10. 11, 12, 14, 15.  and  EM(SEy4: 

secll,  N^«8NWy4. 

The  area  described  contains  407.03  acres  in 
Rio  Arriba  County. 

The  withdrawal  is  essential  for 
protection  of  substantial  capital 
improvements  on  the  Coyote 
Administrative  Site,  Santa  Fe  National 
Forest.  The  withdrawals  closed  130.27 
acres  to  all  forms  of  appropriation  under 
the  public  land  laws,  including  the 
mining  laws,  but  not  to  mineral  leasing, 
and  276.76  acres  to  settlement  location, 
sale  or  entry.  Under  this  action,  the  land 
will  remain  closed  to  location  and  entry 
tmder  the  United  States  mining  laws, 
and  will  remain  open  to  mineral  leasing. 
The  land  will  be  opened  to  operation  of 
the  public  land  laws  generally.  No 
change  in  the  use  of  the  land  is  proposed 
by  this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  New 
Mexico  State  Director  at  the  address 
indicated  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  aloo  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  the 
withdrawal  will  be  continued  and  if  so, 
for  how  long.  The  final  determination  on 
the  continuation  of  the  withdrawal  will 
be  published  in  the  Federal  Register. 
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The  existing  withdrawal  will  continue 
until  such  Tinal  determination  is  made. 

Dated  Msjr  18.  IMS. 
Gilbarl  O.  Lackwood. 

Stale  Director.  Acting  Associate. 

|FR  Doc.  89-12538  FHed  5-24-89:  8:45  ani| 

•ILUNO  COM  43i«-ra-a 


Minerals  Management  Service 

Information  Collection  Sutimitted  to 
ttie  Ofnce  of  Management  and  Budget 
for  Review  Under  the  Paperworlc 
Reduction  Act 

Approval  for  the  tnformatioa 
collection  listed  below  has  been 
requested  from  the  Office  of  Mangement 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35).  Copies  of  the 
collection  of  information  requirement 
and  supporting  documentation  may  be 
obtained  by  contacting  the  Bureau 
Clearance  Officer  at  the  phone  number 
listed  below.  Comments  and  suggestions 
on  the  collection  of  information  should 
be  made  directly  to  the  Bureau 
Clearance  OfTicer.  Mail  stop  832. 
Parkway  Atrium.  381  Elden  Street. 
Hemdon.  Virginia  22070;  and  to  the 
Office  of  Management  and  Budget 
Interior  Department  Desk  OfTicer. 
Washington.  DC  20503.  telephone  (202) 
395-7340;  (0MB  Project  No.  1010-0059]: 
with  copies  of  Gerald  D.  Rhodes;  Chief, 
Branch  of  Rules,  Orders,  and  Standards: 
Offshore  Rules  and  Operations  Division; 
Mail  Stop  646:  Room  377;  Minerals 
Management  Service;  Parkway  Atrium. 
381  Elden  Street.  Hemdon.  Virginia 
22070. 

Title:  Oil  and  Gas  and  Sulphur 
Operations  in  the  Outer  Continental 
Shelf  (OCS).  30  CFR  Part  250. 

Abstract-  Rules  governing  oil,  gas.  and 
sulphur  operations  in  the  OCS  were 
consolidated,  updated,  and  published  ast 
30  CFR  Part  250  on  April  1, 1988.  They 
became  effective  May  31, 1088.  All 
subparts  of  the  revised  rules  contain 
narrative  information  collection 
requirements  which  have  been  approved 
by  OMB.  The  information  collection 
previously  approved  by  OMB  did  not 
include  the  information  colection 
requirements  contained  in 
(  2S0.126(b)(l)  and  (2)  of  Subpart  H. 
Production  Safety  Systems.  The 
Minerals  Management  Service  (MMS) 
determined  that  the  additional 
information  was  necessary  if  lessees 
were  to  be  permitted  to  use  noncertified 
valves  from  their  inventory.  The 
decision  to  permit  the  use  of 
noncertified  valves  in  a  lessee's 
inventory  on  the  publication  date  of  the 


final  rule  substantially  reduced  the 

economic  impact  of  the  revised 
regulations  on  lessees,  in  that  a  lessee 
could  now  use  any  noncertified  valve 
which  it  had  added  to  its  inventory 
between  January  1960  and  April  1, 1988. 

The  OMB's  approval  fra-  the 
additional  collection  of  information  was 
requested  and  a  notice  published  in  the 
Federal  Register  on  fuly  26, 1968  (53  FR 
28072).  The  OMB  subsequently 
disapproved  the  additional  information 
collection  and  instructed  MMS  to 
reevaluate  its  estimated  burden  hours 
for  the  requested  approval. 

One  comment  was  received  in 
response  to  the  Fedecal  Register  Notice 
of  July  26, 1988,  which  indicated  that  the 
commenter  had  expended  a 
substantially  longer  period  of  time 
preparing  the  requested  information 
than  MMS  had  estimated  would  be 
required  for  responses.  The  MMS  has 
reviewed  and  revised  its  estimate  of  the 
burden  hours  required  for  compliance 
with  the  new  information  collection 
requirement. 

Bureau  Form  Number  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  Federal 
OCS  oil,  gas,  and  sulphur  lessees. 

Estimated  Completion  Time:  35.4 
hours. 

Annual  Responses:  148. 

Annual  Recordkeeping:  1687. 

Annual  Burden  Hours:  6,923. 

Bureau  Clearance  Officer  Dorothy 
Christopher,  (703)  787-1239. 

Date:  April  29, 1989. 
Wm.  D.  Bettenberg. 

Associate  Director  for  Offshore  Minerals 

ManogemenL 

(FR  Doc.  89-12545  Filed  5-24-89:  8:45  am) 
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Environmental  Documents  Prepared 
for  Proposed  OM  and  Gas  OperaMows 
on  the  GuH  of  Maiioo  Outer 
Continental  Shetf  (OCS) 

aOENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  availability  of 

environmental  documents  prepared  for 

OCS  mineral  proposals  on  the  Gulf  of 

Mexico  OCS. 

SUMMARY:  The  Minerals  Management 
Service  (MMS).  in  accordance  with 
Federal  Regulations  (40  CFR  1501.4  and 
1506.6)  that  implement  the  National 
Environmental  Policy  Act  (NEPA), 
announces  the  availability  of  NEPA- 
related  Environmental  Assessments 
(EA's)  and  Findings  of  No  Significant 
Impact  (FONSI's),  prepared  by  the  MMS 
for  the  following  oil  and  gas  activities 


proposed  on  the  Gulf  of  Mexico  OCS. 
This  listing  includes  all  proposals  for 
which  FONSI's  were  prepared  by  the 
Gulf  of  Mexico  OCS  Region  in  d»e 
period  subsequent  to  publication  of  the 
preceding  notice. 


Activity/Operator 


ActivityA3perator 

Locabon 

Date 

Tenneco  Oil 

1 
OestinDome 

October 

Exploration  and 

Oiocks  166  and 

13. 

Producing,  lour 

167,  Leases 

1988 

exploratory  wells. 

OCS-G6419 

SEA  No  N-3115 

and  6420,  30 
miles  souttiwesi 
of  Panaraa  Cily. 

Texaco  Inc.,  three 

Destin  Dome  Block 

October 

exploratory  wells. 

208.  Lease 

28, 

SEA  No.  W-3132. 

OCS-G8346,39 
miles  souttiwest 
04  Pananta  City. 
FL 

1988 

Cttevron  U.S.A. 

Destin  Dome  Block 

March 

Inc.,  one 

167,  Lease 

17. 

exploratory  weU. 

OCS-G6420.  22 

1989 

SEA  ^4o.  R-2336. 

miles  southwest 
ol  Panama  Oty, 
FL 

Amoco  Production 

South  Marsh  Island 

Novem- 

Company, 

Area.  Block  33. 

bers. 

stnjcture  removal 

Lease  OCS 

1988 

operations.  SEA 

0780.  52  mitea 

No.  SEA  No.ES/ 

south  of  Iberia 

Sa  88-050. 

Pansh.  LA 

Soutfi  Marsh  tslMid 

Augusts. 

Company, 

Area,  Block  33. 

1966 

structure  removal 

Lease  OCS 

operations,  SEA 

0780,  52  rwles 

No.  ES/SR  86- 

south  ol  lt)eria 

051. 

Pana»k.LA. 

Union  Exploration 

Vermilion  Area, 

October 

Blook  26.  Lease 

3,1988 

structure  removal 

OCS  0297.  5 

operations,  SEA 

miles  south  o( 

No  ES/SR  88- 

Vermihon  Parish, 

061. 

LA. 

Union  Exploration 

VermNion  Area, 

October 

Partners.  Ltd.. 

BkKfc  26,  (.aaaa 

3.1988 

•trudura  ramoMal 

OCS  0297.5 

operatiorw,  SEA 

mileaioulhol 

No.  ES/SR  88- 

VerTniion  Parish, 

061  A. 

LA. 

Columbia  Ges 

WraSV  owfol'On 

OcUber 

Ares,  South 

7.1988 

structure  ranioMil 

Addition,  6k)ck 

operations.  SEA 

479.  Lease 

No.  ES/SR  88- 

OCS-G22ia.8S 

062. 

mUee  south  of 
Caiaeron  Parish, 
LA. 

Ctievron  USA. 

South  Timbaher 

Decem- 

Inc., structure 

Area,  Block  21, 

ber  16. 

removal 

LeaaeOCS 

1988 

operations,  SEA 

0166,  4  miles 

No.  ES/SR  88- 

south  ol  Bay 

063. 

Marchand,  LA. 

ODECO  Oil  and 

South  Mio  Apea, 

October 

Gas  Compare. 

Stocks  12  and 

20. 

structure  removal 

20.  Leases  OCS 
072  and  074, 9 

1988 

No.  ES/SR  88- 

milas  south  of 

064. 

Terrebonne 

Parish,  LA. 

Arco  Oil  and  Gas 

West  Cameron 

October 

Company, 

Area.  Block  238. 

24. 

structure  removal 

LaaseOCS-G 

1988 

operations.  SEA 

2834.  46  miles 

No.  ES/SR  88- 

south  of 

065. 

Carrwron  Parish, 
LA. 

ODECO  Oil  a  Gas 
Company, 
structure  removal 
cperations,  SEA 
No  ES/SR  89- 
001. 

Texaco  U.SA, 
structure  removal 
operations,  SEA 
No.  ES/SR  89- 
002. 

Mobil  Exploration  & 

Producing  U.S. 

Inc..  structure 

removal 

operations,  SEA 

No.  ES/SR  89- 

003. 
Chevron  U.S.A. 

Inc..  structure 

removal 

operations.  SEA 

No.  ES/SR  89- 

004. 

Chevron  USA. 
Inc.,  structure 
removal 

operations,  SEA 
No.  ES/SR  89- 
005. 

Kerr-McGee 
Corporation, 
structure  removal 
operations,  SEA 
No.  ES/SR  88- 
006. 

OOECOOH&Gas 
Company, 
structura  ramoval 
operations,  SEA 
No.  ES/SR  89- 
007. 

ODECO  Oil  A  Gas 
Comparty, 
structure  removal 
operations.  SEA 
No.  ES/SR  89- 
006  and  89-009. 

I 

Oxy  USA  Inc., 
Structure  removal 
operations.  SEA 
No.  ES/SR  89- 
010. 

CoTKico  Inc., 
structure  removal 
operations,  SEA 
No.  ES/SR  89- 
011. 

Conoco  Inc., 
structure  rerTK>val 
operations.  SEA 
No.  ES/SR  89- 
01 Z 


ODECO  Oil  &  Gas 
Company, 
8tnx:ture  removal 
operations.  SEA 
No.  ES/SR  89- 
014, 88-015,  and 
89-017. 


Location 


South  Petto  Area, 
Bkxdi20.  Lease 
OCS  074.  10 
miles  sottfh  of 
Terrebone 
Parish,  LA. 

Eugene  Island 
Area,  Block  29, 
Lease  OCS-G 
5038.  23mlles 
south  of  SL  Mary 
Parish,  LA. 

Eugene  Island 
Area.  Block  147, 
Lease  OCS-G 
4448.  40  miles 
south  of  SL  Mary 
Parish,  LA. 

South  TimbeNer 
Area.  Block  41, 
Lease  OCS 
0263.  10  miles 
south  of 

Lafourcfte  Parish, 
LA. 

South  Tanbsaar 
Area,  Block  160, 
Lease  OCS-G 
4828,  38  miles 
souUiwust  of 
Lafourche  Parish, 
LA. 

East  Cameron 
Area,Bkx:k2, 
Lease  OCS-G 
4412,  4  miles 
south  of 

Cameron  Parish, 
LA. 

South  PeKo  Area, 
Bkxfcl9,  Laase 
OCS  073,  18 
miles  south  of 
Terrebonne 
ParisNLA. 

Ship  Shoal  Area, 
Blocks  93.  94. 
113,  and  114. 
Leases  OCS 
063.  042,  064, 
and  067. 12 
milas  south  of 
Terrebonne 
Parish.  LA. 

Galveston  /^rea, 
Bkxk  144.  Lease 
OCS-G  3374,  11 
miles  southeast 
of  Ctiamtiers 
County.  TX. 

West  Cameron, 
Block  69,  Lease 
OCS-G  2126, 10 
miles  south  of 
Cameron  Parish, 
LA. 

East  Cameron 
Area,  Block  48, 
Lease  OCS 
0766,  20  milea 
southof 

Cameron  Parish, 
LA. 

VermHion  Area, 
Bk>cks  101  and 
102,  Leases 
OCS  0564  and 
OCS-G  3392,  24 
miles  south  of 
Varmilian  Parish, 
LA. 


Date 


October 

19. 

1988 


Decem- 
ber 8. 
1988 


January 

30, 

1989 


January 

12, 

1989 


January 

ia 

1969 


January 
30, 

1000 


January 

12, 

1989 


January 

12, 

1989 


February 
8,1989 


April  11, 
1989 


April  11. 
1989 


March  8, 
1969 


Activity/Operator 

Location 

Date 

ODECO  OH  &  Gas 

Eugene  Island. 

March 

Company. 

BkxH(  47.  Lease 

13. 

structure  removal 

OCS  0317,  9 

1989 

operaliofvs.  SEA 

miles  south  of 

No.  ES/SR  88- 

Ibena  Pansh,  LA 

016  and  69-018. 

Mark  Producv>g, 

Eugene  Island 

Mvch3, 

Structure  removal 

Area.  South 

1989 

operahOT's.  SEA 

Addition.  Bkxk 

No.  ES/SR  89- 

311,  Lease 

019. 

OCS-G  3408.  80 
miles  south  of 
Iberia  Pansh.  LA. 

Kerr-McGee 

Ship  Shoal  Area, 

May  4. 

Corporation, 

Block  217,  Lease 

1989 

structure  removal 

OCS-<3  1021.  45 

operations,  SEA 

miles  south  of 

No.  ES/SR  89- 

Terrebonne 

020. 

Pansh,  LA. 

ODECO  Oil  &  Gas 

Shio  Shoal  Area. 

March 

Company. 

Block  94.  Lease 

10. 

structure  removal 

OCS  042.  12 

1989 

operations.  SEA 

miles  south  of 

No.  ES/SR  89- 

Tarrebonna 

021. 

Pari^.  LA 

Aroo  Oil  and  Gaa 

East  Cameron 

March 

Company, 

Area,  Bkx*  131, 

27. 

Structure  renK>vat 

Lease  OCS-G 

1989 

operations.  SEA 

3535,  39  miles 

No.  ES/SR  89- 

southof 

022A. 

Cameron  Parish. 
LA 

TXP  Operating 

High  Island  Area. 

May  1. 

Company, 

South  Addition, 

1989 

BkKk  A-492. 

operations.  SEA 

102  miles  south 

No.  ES/SR  89- 

of  Jefferson 

023. 

County,  TX. 

Mesa  Operating 

South  Petto  Area. 

April  6, 

Limited 

Block  12.  Lease 

1989 

Partnership, 

OCS-G  3588,  9 

stnicture  removal 

miles  southeast 

operations,  SEA 

of  Terrebonne 

No.  ES/SR  89- 

Parish.  LA 

025. 

Marathon  Oil 

High  Island  Area. 

May  4, 

Company, 

East  Addition. 

1989 

strijcture  removal 

South  Extartsion, 

operatnns.  SEA 

BkKk  A-279, 

No.  ES/SR  89- 

Lease  OCS-G 

026. 

2403.  92  miles 
southeast  of 
Galveston,  TX. 

Shell  Offshore  Inc., 

South  Marsh  Island 

Mwch 

structure  removal 

Area.  Block  58. 

16, 

operatioos.  SEA 

Lease  OCS-G 

1989 

No.  ES/SR  89- 

1194.  63  miles 

027. 

southof 

Vermilion  Pariah, 
LA 

SONAT  Exploration 

East  Cameron 

March 

Company, 

Area.  Blocks  31 

27, 

structure  removal 

and  25,  Leases 

1989 

operations.  SEA 

OCS-G  4099 

No  ES/SR  89- 

arxJ  42C3,  6  to  9 

028/029. 

mHes  south  of 
Cameron  Parish. 
LA 

Walter  CM  and  Gas 

Vermilion  Area, 

May  4. 

Corporation, 

Bk)cks  178,  164, 

1989 

structure  rerrwval 

and  179,  Leases 

operations.  SEA 

OCS  0433,  0493, 

No.  ES/SR  88- 

and  0492,  45 

032/033/034. 

miles  south  of 
Terretx>nne 
Parish.  LA. 

Adivity/OperaUx 


Location 


Dale 


Chevron  U.S.A 
Inc..  structure 
removal 

operations.  SEA 
No  ES/SR  89- 
036/037. 

Corx)CO  Inc.. 
structure  removal 
operationa,  SEA 
Uo.  ES/SR  89- 
038. 


West  Came'on 
Area.  Biock  28. 
Lease  OCS-G 
2125.  10  miles 
south  of 

Cameron  Pansh, 
LA 

Verrpilion  Area, 
Block  22.  Lease 
OCS-G  2865.  8 
miles  south  of 
VerrTMlion  Pansh, 
LA. 


May  4. 
1989 


May  4. 
1969 


Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  EA's  and  Ft)NSrs 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 
the  MMS  office  in  the  Gulf  of  Mexico 
OCS  Region. 

FOII  FUirmER  INFORMATION  CONTACT: 

Public  Information  Unit  Information 
Services  Section.  Gulf  of  Mexico  OCS 
Region.  Minerals  Management  Service, 
1201  Elmwood  Park  Boulevard,  New 
Orieans,  Louisiana  70123-2394, 
Telephone  (504)  736-2519. 

SUPPlfMENTARY  INFORMATION:  The 
MMS  prepares  EA's  and  FONSI's  for 
proposals  which  relate  to  exploration 
for  and  the  development/production  of 
oil  and  gas  resources  and  structure 
removals  on  the  Gulf  of  Mexico  OCS. 
The  EA's  examine  the  potential 
environmental  effects  of  activities 
described  in  the  proposals  and  present 
MMS  conclusions  regarding  the 
significance  of  those  effects. 
Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 
major  Federal  actions  that  significantly 
affect  the  quality  of  the  human 
enviroiunent  in  the  sense  of  NEPA 
section  102(2){C).  A  FONSI  is  prepared 
in  those  instances  where  the  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 
This  notice  constitutes  the  public  notice 
of  availability  of  environmental 
documents  required  under  the  NEPA 
Regulations. 

Date:  May  16. 1989. 
|.  Rogers  Peaicy, 

Regional  Director.  Gulf  of  Mexico  OCS 

Region. 

(FR  Doc.  89-12527  Filed  5-24-89;  8:45  am) 
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Development  Operations  Coordination 
Document 

AQINCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  Development  Operations 

Coordination  Document  (DOCD). 

summary:  Notice  is  hereby  given  that 
Petrobras  America  Inc.,  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
8642.  Block  90,  East  Cameron  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Freshwater  City, 
Louisiana. 

DATC  The  subject  DOCD  was  deemed 
submitted  on  May  16, 1969.  Comments 
must  be  received  on  or  before  June  9. 
1989,  or  15  days  after  the  Coastal 
Management  Section  receives  a  copy  of 
the  plan  from  the  Minerals  Management 
Service. 

ADOREtSCS:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  O^ice,  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certiflcation 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

PON  PURTMER  INFORMATION  CONTACT: 

Michael ).  Tolbert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans. 
Platform  and  Pipeline  Section, 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2867. 

SUPPLEMENTARY  INPORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  §  930.61  of  Title  IS  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  tha. 


DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR 10595). 

Those  practices  and  procedures  are 
set  out  in  revised  S  250.34  of  Title  30  of 
the  CFR. 

Date:  May  17, 1989. 
).  Rogers  Puicy, 

Regional  Director,  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  89-12526  Filed  5-24-89;  8:45  amj 
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National  Park  Service 

Concession  Contract;  Exum  Mountain 

QuMes 

AQINCV:  National  Park  Service,  Interior. 
action:  Public  notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  negotiate  a  concession  contract  with 
Exum  Mountain  Guides,  authorizing 
them  to  continue  to  provide  mountain 
climbing  instruction  and  guided 
mountain  climbing  trips  for  the  public  at 
Grand  Teton  National  Park,  Wyoming, 
for  a  period  of  five  (5)  year  from  January 
1, 1989,  through  December  31, 1993. 
EPFECTIVE  date:  June  26, 1989. 
ADDRESS:  Interested  parties  should 
contact  the  Regional  Director,  Rocky 
Mountain  Region,  National  Park  Service. 
12795  West  Alameda  Parkway,  P.O.  Box 
25287,  Lakewood,  Colorado  80225.  for 
information  as  to  the  requirements  of 
the  proposed  contract. 
SUPPLEMENTARY  INFORMATION:  This 
authorization  renewal  has  been 
determined  to  be  categorically  excluded 
from  the  procedural  provisions  of  the 
National  Environmental  Policy  Act  and 
no  environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expired  by 
limitation  of  time  on  December  31, 1987, 
and  therefore  pursuant  to  the  provisions 
of  section  5  of  the  Act-of  October  9, 1965 
(79  Stat.  969: 16  U.S.C.  20).  is  entitled  to 
be  given  preference  In  the  renewal  of 
the  authorization  and  in  the  negotiation 
of  a  new  contract  as  defined  in  36  CFR 
51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 


concessioner,  must  be  received  on  or 
before  the  thirtieth  (30th)  day  following 
publication  of  this  notice  to  be 
considered  and  evaluated. 

Date:  May  17. 1988. 

Richard  A.  StraiL 

Acting  Regional  Director,  Rocky  Mountain 

Region. 

[FR  Doc.  89-12516  Filed  5-24-89;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

IlnvMtigations  No*.  701-TA-299  and  731- 
TA-431  (PreNmlnary)] 

Aluminum  Sulfate  From  Veneztiela 
Detenninadona 

On  the  basis  of  the  record  'developed 
in  the  subject  investigations,  the 
Commission  determines,*  pursuant  to 
section  703(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1671b(a)),  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  from  Venezuela  of 
aluminum  sulfate,  provided  for  in 
subheading  2833.22.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (formerly  provided  for  in 
item  417.16  of  the  Tariff  Schedules  of  the 
United  States),  that  are  alleged  to  be 
subsidized  by  the  Government  of 
Venezuela.  The  Commission  also 
determines,*  pursuant  to  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a)),  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  from  Venezuela  of  aluminum 
sulfate  which  are  alleged  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV). 

Background 

On  March  29, 1989,  petitions  were 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  General 
Chemical  de  Puerto  Rico,  Dorado,  Puerto 
Rico,  alleging  that  a  regional  industry  in 
the  United  States  is  materially  injured 
by  reason  of  subsidized  and  LTFV 
imports  of  aluminum  sulfate  from 
Venezuela.  Accordingly,  effective  March 
29, 1969,  the  Commission  instituted 
preliminary  countervailing  duty 
investigation  No.  701-TA-299 
(Preliminary)  and-antidumping 
investigation  No.  731-TA-431 
(Preliminary). 


'  The  record  is  defined  in  section  207  2(i)  of  tlie 
Commission's  Rules  of  Practice  and  Procedure  (19 
ere  207.2(i)). 

'  Chaiiman  Bninsdule  dissenting. 


Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission.  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  April  5, 1989  (54  FR 
13750).  The  conference  was  held  in 
Washington,  DC,  on  April  19. 1989,  and 
all  persons  who  requested  the 
opportunity  were  permiMed  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  May  15, 
1989.  The  views  of  the  Commission  are 
contained  in  USITC  publication  2109 
(May  1989),  entitled  "Aluminum  Sulfate 
From  Venezuela:  Determination  of  the 
Commission  in  Investigation  No.  701- 
TA-299  (Preliminary)  Under  the  Tariff 
Act  of  1930,  Together  with  the 
Information  Obtained  in  the 
Investigation  and  Determination  of  the 
Commission  in  Investigation  No.  731- 
TA-431  (Preliminary)  Under  the  Tariff 
Act  of  1930,  Together  with  the 
Information  Obtained  in  the 
Investigation." 

By  Order  of  the  Commission. 

Kenneth  R.  Mason, 
Secretary. 

Issued:  May  16, 1989. 
[FR  Doc.  89-12484  Filed  5-24-88;  8:45  am] 
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[invMttgatlon  Na  337-TA-2421 

Certain  Dynamic  Random  Access 
Memories,  Components  Thereof  and 
Products  Containing  the  Same; 
Commission  Determination  Not  To 
Review  Inltiai  Determination,  and 
Schedule  for  Filing  of  Written 
SulNnisslons  on  Remedy,  the  Public 
Interest,  and  Bonding 

agency:  U.S.  hitemational  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  NoMce  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  detemiined  not  to 
review  an  initial  determination  (ID) 
issued  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above  captioned 
investigation,  finding  that  U.S.  Letters 
Patent  4,043.027  (the  027  patent)  is  not 
invalid  as  obvious  undor  35  U.S.C.  103, 
and  that  Samsung  Company,  Limited, 
and  Samsung  Semiconductor  & 
Telecommunications  Co.,  Limited 
(coUecfively,  Samsung)  infringed  that 


patent.  Prior  to  final  disposition  of  the 
investigation,  the  parties  to  the 
investigation,  interested  government 
agencies,  and  interested  members  of  the 
public  are  requested  to  file  written 
submissions  on  the  issues  of  remedy,  the 
public  interest,  and  bonding. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  C.  Casson,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-252- 
IICJ. 

SUPPLEMENTARY  INFORMATION:  The 
authority  for  the  Commission's 
disposition  of  this  matter  is  contained  in 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337.  as  amended  by  section  1342 
of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988)  and  in 
Ccmmission  interim  rule  §  210.53  (53 
F.R.  33070  (Aug.  29, 1988)),  to  be  codified 
at  19  CFR  210.53). 

The  subject  investigation  is  being 
conducted  to  determine  whether  there  is 
a  violation  of  section  337  of  the  Tariff 
Act  of  1930  in  the  importation  or  sale  by 
Samsung  of  certain  dynamic  random 
access  memories  (DRAMs).  Tije  imports 
allegedly  infringe  claims  12-15  and  17  of 
the  '027  patent.  The  complainant  is 
Texas  Instruments,  Inc.  of  Dallas.  Texas, 
and  the  respondent  is  Samsung. 

On  July  12, 1988,  the  United  Statas 
Court  of  Appeals  for  the  Federal  Circuit 
issued  a  decision  reversing  and  vacating 
portions  of  the  Commission's  original 
determination  in  this  investigation,  and 
remanding  the  investigation  to  the 
Commission  for  further  proceedings 
consistent  with  the  court's  decision. 
Texas  Instruments.  Inc.  v.  U.S. 
International  Trade  Commission,  No. 
87-1627  (Fed.  Cir.,  July  12, 1968) 
(unpublished).  The  Commission,  in  turn, 
remanded  the  investigation  to  an  ALJ  for 
further  proceedings  and  issuance  of  an 
ID  on  the  questions  of  obviousness  and 
infringement  of  the  '027  patent.  See  53 
FR  39159  (Oct.  5, 1988). 

On  March  29, 1989.  the  presiding  AL) 
issued  a  final  ID  concerning  the 
obviousness  and  infringement  issues. 
The  ALJ  found  that  (1)  claims  12-15  and 
17  of  the  '027  patent  are  not  invalid  as 
obvious  under  35  U.S.C.  103;  (2) 
Samsung's  64K,  128K,  and  256K  DRAMs 
infringe  claims  12, 14, 15,  and  17  of  the 
'027  patent;  and  (3)  Samsung's  2.'i6K 
DRAM  infringes  claim  13  of  the  '027 
patent,  but  Samsung's  64K  and  128K 
DRAMs  do  not  infringe  claim  13.  No 
petitions  for  review  or  agency  comments 
were  received. 

Having  examined  the  ID  and  the 
record  upon  which  it  is  based,  the 
Commission  concluded  that  the  ID  does 
not  warrant  review.  Tlie  ID  thus  has 
become  the  determination  of  the 


Commission  pursuant  to  interim 
Commission  rule  §  210.53(h).  The  subject 
ID,  coupled  with  a  previous  Commission 
determination  in  this  investigation  th.it 
there  is  a  single  domestic  indusin,' 
devoted  to  the  production  of  DR/\?.ls 
[Certain  Dynamic  Random  Across 
Memories.  Compoiwnls  Therm)/ and 
Products  Containing  the  Same,  I,iv.  No 
337-TA-242.  USITC  Pub.  2034 
(November  1987).  constitutes  a  f:nul 
Ccmmission  determicotion  that  the 
importation  and  sale  of  the  accused 
DRAMs  violates  section  337. 

Since  the  Commission  has  fcur.i  th,3t 
a  violation  of  section  337  has  occurred, 
the  Commission  may  issue  (1)  an  order 
that  could  result  in  the  exclusion  of  the 
subject  articles  from  entry  into  the 
United  States  and/or  (2)  cease  and 
desist  orders  that  could  require  Samsung 
to  cease  and  desist  from  engaging  in 
unfair  acts  in  the  importation  and  sale  of 
such  articles.  Accordingly,  the 
Commission  is  interested  in  receiving 
written  submissions  that  address  the 
form  of  relief,  if  any,  which  should  be 
ordered. 

If  the  Commission  concludes  that 
relief  is  appropriate,  it  must  also 
consider  the  effect  of  that  relief  upon  (1) 
the  public  health  and  welfare,  (2) 
competitive  conditions  in  the  US. 
economy.  (3)  the  U.S.  production  of 
articles  which  are  like  or  directly 
competitive  with  those  that  are  subject 
to  the  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is  therefore 
interested  in  receiving  written 
submissions  concerning  the  effect,  if 
any,  that  granting  relief  would  have  on 
the  enumerated  public  interest  factors. 

If  the  Commission  orders  relief,  the 
President  has  60  days  to  approve  or 
disapprove  the  Commission's  action. 
Ehuing  this  period,  the  subject  articles 
would  be  entitled  to  enter  the  United 
States  under  a  bond  in  an  amount 
determined  by  the  Commission  and 
prescribed  by  the  Secretary  of  the 
Treasury.  The  Commission  is  therefore 
interested  in  receiving  written 
submissions  concerning  the  amount  of 
the  bond  which  should  be  imposed. 

Written  Submissions 

The  parties  to  the  investigation  are 
requested  to  file  written  submissions  on 
the  issues  of  remedy,  the  public  interest, 
and  bonding.  Complainant  and  the 
Commission  investigative  attorney  are 
also  requested  to  submit  proposed 
remedial  orders  for  the  Commission's 
consideration.  The  written  subnvissiors 
and  proposed  remedial  orders  must  be 
filed  no  later  than  the  close  of  busmess 
en  or  before  June  15. 1939.  Reply 
submissions  on  these  issues  must  be 
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Tiled  no  later  than  the  close  of  businesa 
on  or  before  June  22, 1989.  No  further 
submissions  will  be  pennitted  unless 
otherwise  ordered  by  the  Conunission. 

Interested  government  agencies  and 
members  of  the  public  also  may  file 
written  submissions  addressing  the 
issues  of  remedy,  the  public  interest, 
and  bonding.  Such  submissions  must  be 
filed  not  later  than  the  close  of  business 
on  or  before  June  22. 1989. 

Conunissioa  Hearing 

The  Commission  does  not  plan  to  hold 
a  public  hearing  in  connection  with  final 
disposition  of  this  investigation. 

Additional  Information 

All  parties,  government  agencies,  and 
interested  persons  that  file  written 
submissions  must  file  the  original 
document  and  14  true  copies  thereof 
with  the  Office  of  the  Secretary  on  or 
before  the  deadlines  stated  above.  Any 
person  desiring  to  submit  a  document 
(or  a  portion  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment  unless  the  information  has 
already  been  granted  such  treatment 
during  the  investigation.  All  such 
requests  should  be  directed  to  the 
Secretary  of  the  Commission  and  must 
include  a  full  statement  of  the  reasons 
why  the  Commission  should  grant  such 
treatment.  Documents  containing 
confidential  information  approved  by 
the  Commission  for  confidential 
information  will  be  treated  accordingly. 
All  nonconfidential  submissions  will  be 
available  for  public  inspection  at  the 
Secretary's  office. 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington,  DC  20438.  telephone  202- 
252-1000.  Hearing-impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

By  order  of  the  CommiMion. 

Kenneth  R.  Mason, 

Secretary. 
issued:  May  IS,  1989. 

|FR  Doc.  88-12488  Filed  5-24-89: 8:4S  am] 
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[InvMtlgation  No  701-TA-2M  (Fkwl)] 

Fresh,  ChHIed.  or  Frozen  Pork  from 
Canada 

AOENCV:  United  States  International 
Trade  Commission. 

action:  Institution  of  a  final 
countervailing  duty  investigation  and 
scheduling  of  a  hearing  to  be  held  in 
connection  with  the  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
countervailing  duty  investigation  No. 
701-TA-298  (Final)  under  section  705(b) 
of  the  Tariff  Act  of  1930  (19  U  S.C. 
1671d(b))  (the  act)  to  determine  whether 
an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Canada  of  fresh,  chilled  or 
frozen  pork,  provided  for  in  subheadings 
0203.11.00,  0203.12.90,  0203.19.40, 
0203.21.00. 0203.22.90  and  0203.29.40  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce,  in  a 
preliminary  determination,  to  be 
subsidized  by  the  Government  of 
Canada.  Commerce  will  make  its  final 
subsidy  determination  in  this 
investigation  on  or  before  July  17, 1989, 
and  the  Commission  will  make  its  final 
injury  determination  by  September  5, 
1989  (see  sections  705(a)  and  705(b)  of 
the  act  (19  U.S.C.  1671d(a)  and 
1671d(b))). 

For  further  information  concerning  the 
conduct  of  this  investigation,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
207,  subparts  A  and  C  (19  CFR  part  207). 
as  amended,  53  FR  33041  (August  29. 
1988)  and  54  FR  5520  (February  2. 1989), 
and  part  201,  subparts  A  through  E  (19 
CFR  part  201),  as  amended,  54  FR  13672 
(April  5, 1989). 
EFFECTIVE  DATE:  May  8, 1989 

FOR  FURTHER  INFORMA-HON  CONTACT 

Bruce  Cates  (202-252-1187),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 


SUPPI^MENTARY  INFORMATKMI: 
Background 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  act  (19  U  S.C.  1671) 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Canada  of 
fresh,  chilled,  or  frozen  pork.  The 
investigation  was  requested  in  a  petition 
filed  on  January  5, 1989,  by  the  National 
Pork  Producers  Council  (NPPC).  Des 
Moines,  lA,  and  others.'  In  response  to 
that  petition  the  Conunission  conducted 
a  preliminary  countervailing  duty 
investigation  and,  on  the  basis  of 
information  developed  during  the  course 
of  that  investigation,  determined  that 
there  was  a  reasonable  indication  that 
an  industry  in  the  United  States  was 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imports  of 
the  subject  merchandise  (54  FR  8835. 
March  2, 1989). 

Participation  in  the  Investigation 

Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
9  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  twenty-one 
(21)  days  after  the  pubUcation  of  this 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry 

Service  List 

Pursuant  to  S  201.11(d)  of  the 
Commission's  rules  (19  CFR  201.11(d)), 
the  Secretary  will  prepare  a  service  Ust 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives.- 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 


■  Arkaniaa  Pork  Producers'  CounciL  Atklni.  AR: 
Colorado  Pork  Producers'  Council,  Eaton,  CO  Idaho 
Pork  Producers'  Association,  Caldwell.  ID:  Illinois 
Pork  Producers'  Association.  Spnngfieid,  IL;  Indiana 
Pork  Producers'  Association,  Indianapolis.  IN:  Iowa 
Pork  Producers'  Association,  Clive,  LA:  Michigan 
Pork  Producers'  Association,  Lansing,  Ml; 
Minnesota  Pork  Producers'  Association,  Albert  Lea, 
MN:  Nebraska  Pork  Producers'  Association,  Lincoln. 
NE:  North  Carolina  Pork  Producers'  Association. 
Raleigh.  NC:  North  Dakota  Pork  Producers'  Council, 
Leith.  ND:  Ohio  Pork  Producers'  Council. 
Westerville,  OH;  Wisconsin  Pork  Producers' 
Association.  Lancaster.  WI;  National  Pork  Council 
Women.  Des  Moines.  LA:  ConAgra  Red  Meats.  Inc., 
Greeley.  CO:  Dakota  Pork  Industries,  Inc., 
Minneapolis.  MN;  Farmstead  Foods.  Alt>ert  Lea, 
MN:  IBP.  Inc..  Dakota  City.  NE:  Illinois  Pork 
Corporation,  Monmouth.  II.:  Thorn  Apple  Valley, 
Southfield.  Ml:  Wilson  Foods.  Oklahoma  City,  OK. 


filing  entries  of  apppearance.  In 
accordance  with  §§  201.16(c)  and  207.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3. 
as  amended,  53  FR  53041  (August  29, 
1988)  and  54  FR  5222  (February  2. 1989)). 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  list),  and  a  certificate  of 
service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Limited  Disclosure  of  Business 
Proprietary  information  Under  a 
Protective  Order 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules  (19  CFR  §  207.7(a). 
as  amended  53  FR  53041,  August  29. 
1988)  and  54  FR  5222  (February  2, 1989)). 
the  Secretary  will  make  available 
business  proprietary  information 
gathered  in  this  final  investigation  to 
authorized  applicants  imder  a  protective 
order,  provided  that  the  application  be 
made  not  later  than  twenty-one  (21) 
days  after  the  publication  of  this  notice 
in  the  Federal  Regbter.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  business  proprietary  information 
under  a  protective  order.  The  Secretary 
will  not  accept  any  submission  by 
parties  containing  business  proprietary 
information  without  a  certificate  of 
service  indicating  that  it  has  been 
served  on  all  the  parties  that  are 
authorized  to  receive  such  ii^ormation 
under  a  protective  order. 

Staff  Report 

The  prehearing  stafl'  report  in  this 
investigation  wrill  be  placed  in  the 
nonpublic  record  on  July  12, 1989,  and  a 
public  version  will  be  issued  thereafter, 
pursuant  to  §  207.21  of  the  Commission's 
rules  (19  CFR  207.21). 

Hearing 

The  Conunission  will  hold  a  hearing  in 
connection  with  this  investigation 
beginning  at  9:30  a.m.  on  August  1, 1989, 
at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC.  Requests  to  appear  at 
the  hearing  should  be  filed  in  vniting 
with  the  Secretary  to  the  Commission 
not  later  than  the  close  of  business  (5:15 
p.m  )  on  July  19, 1989,  All  persons 
desiring  to  appear  at  the  hearing  and 
make  oral  presentations  should  file 
prehearing  briefs  and  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  July  24, 1989,  at  the  U.S. 
International  Trade  Commission 
Building,  The  deadline  for  filing 
prehearing  briefs  is  July  24, 1989. 


Testimony  at  the  public  hearing  is 
governed  by  S  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonbusiness  proprietary  summary  and 
analysis  of  material  contained  in 
prehearing  briefs  and  to  information  not 
available  at  the  time  the  prehearing 
brief  was  submitted.  Any  written 
materials  submitted  at  the  hearing  must 
be  filed  in  accordance  with  the 
procedures  described  below  and  any 
business  proprietary  materials  must  be 
submitted  at  least  three  (3)  working 
days  prior  to  the  hearing  (see 
S  201.6(b)(2)  of  the  Commission's  rules 
(19  CFR  201.6(b)(2))). 

Written  Submissions 

All  legal  arguments,  economic 
analyses,  and  factual  materials  relevant 
to  the  public  hearing  should  be  included 
in  prehearing  briefs  in  accordance  with 
S  207.22  of  the  Commission's  rules  (19 
CFR  207.22).  Posthearing  briefs  must 
conform  with  the  provisions  of  section 
207.24  (19  CFR  207.24)  and  must  be 
submitted  not  later  than  the  close  of 
business  on  August  7, 1989.  In  addition, 
any  person  who  has  not  entered  an 
appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
August  7, 1989. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the 
Commission's  rules  (19  CFR  201.8).  All 
written  submissions  except  for  business 
proprietary  data  will  be  available  for 
'  pubUc  inspection  during  regular 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary  to  the 
Commission. 

Any  information  for  which  business 
proprietary  treatment  is  desired  must  be 
submitted  separately.  The  envelope  and 
all  pages  of  such  submissions  must  be 
clearly  labeled  "Business  Proprietary 
Information."  Business  proprietary 
submissions  and  requests  for  business 
proprietary  treatment  must  conform 
with  the  requirements  of  §§  201.6  and 
207.7  of  the  Commission's  rules  (19  CFR 
201.6  and  207.7  as  amended,  53  FR  33041 
(August  29, 1988)  and  54  FR  5222 
(February  2, 1989). 

Parties  which  obtain  disclosure  of 
business  proprietary  information 
pursuant  to  §  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a)  as 
amended,  53  FR  33041  (August  29, 1988) 
and  54  FR  5222  (February  2, 1989))  may 
comment  on  such  information  in  their 
prehearing  and  posthearing  briefs,  and 
may  also  file  additional  written 
comments  on  such  information  no  later 


than  August  14. 1989.  Such  additional 
comments  must  be  limited  to  comments 
on  business  proprietary  information 
received  in  or  after  the  posthearing 
briefs. 

Authority:  This  investigation  is  being 
conducted  under  authonty  of  the  Tariff  Act  of 
1930.  title  VIL  This  notice  is  published 
pursuant  to  S  207.20  of  the  Commission's 
rules  (19  CFR  207.20) 

By  order  of  the  Commission, 
Kenneth  R.  Mason, 
Secretary. 

Issued:  May  IS.  1989. 
[PR  Doc.  8&-124«7  Filed  5-24-89:  8:45  am) 
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IlnvesttgsUon  No.  731-TA-409  (Rnal)) 

Ught-Walled  Rectangular  Pipes  and 
Tubes  from  Argentina 

Determinadon 

On  the  basis  of  the  record'  developed 
in  the  subject  investigation,  the 
Commission  determines,*  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
materially  injured'  or  threatened  with 
material  injury*  by  reason  of  imports 
from  Argentina  of  light-walled 
rectangular  pipes  and  tubes,^  provided 
for  in  subheading  7306.60.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS),  that  have  been 
found  by  the  Department  of  Commerce 
to  be  sold  in  the  United  States  at  less 
than  fair  value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  November  21, 
1988,  following  a  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  light-walled 


■  The  record  is  deHned  in  {  207.2(h)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(h)). 

*  Commissioners  Lodwick  and  Rohr  dissenting. 

*  Chairman  Brunsdale  and  Vice  Chairman  Cass 
determine  that  an  industry  in  the  United  Slates  is 
materially  injured  by  reason  of  the  subject  imports. 

*  Commissioners  Eckes  and  Newquist  determine 
that  an  industry  in  the  United  Slates  is  thredtened 
with  material  injury  by  reason  of  the  suhject 
imports.  They  further  determine  that  material  injury 
by  reason  of  the  subject  imports  would  not  have 
l>een  found  but  for  any  suspension  of  iiquidaiion  uf 
entries  of  the  merchandise. 

'  For  purposes  of  these  investigations,  the  term 
"light-walled  rectangular  pipes  and  tutws  "  covers 
welded  carbon  steel  pipes  and  tubes  of  rectangular 
(including  square)  cross  section,  having  a  wall 
thickness  of  less  than  0.156  inch  (4  milhmeler?). 
Light-walled  rectangular  pipes  and  lubes  wrre 
previously  provided  for  in  item  610  49  of  the  Tdriff 
Schedules  of  the  United  States  and  were  reported 
for  statistical  purposes  under  item  610.4y28  of  the 
Tariff  Schedules  of  the  United  States  .Annoiati'd. 
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rectunfiiular  pipes  and  tubes  from 
Argentina  were  being  sold  at  LTFV 
wi'hiii  the  mpaning  of  section  731  of  the 
Act  119  U.S.C.  1673).  N6tii.e  of  the 
instiHiHon  of  the  Commission's 
investigation  and  of  a  public  hearing  to 
be  htid  in  connection  there  with  was 
given  by  posting  copies  of  the  notice  in 
tlie  Office  of  the  Secretary,  U.S. 
Internationa!  Trade  Commission. 
Wa.ihinjjton.  DC.  and  by  puVilishing  the 
notice  in  the  Fodoral  Rcgbtcr  of 
Denrmber  14. 1988  (53  FR  50303).  The 
hearing  was  ht  Id  in  Waehinglon.  DC,  on 
February  8, 1989,  end  all  pei^ons  who 
requested  the  opportunity  were 
ppimitted  to  appear  in  person  or  by 
counsel. 

The  Commissfon  tranam.tted  its 
dstermination  in  this  inveslit^ation  to  the 
Secretary  cf  Comrrerce  on  May  15, 1969. 
The  views  of  the  Commission  are 
contained  in  USITC  Publication  2187 
(May  1989),  entitled  "LightWalled 
Rectangular  Pipes  and  Tubes  from 
Argentina:  Determination  of  the 
Commission  in  Investigation  No.  731- 
TA-^09  (Final)  Under  the  Tariff  Act  of 
1930.  Together  With  the  Information 
Ot>tained  in  the  Investigation." 

By  o.'der  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 

Issued:  May  16, 1989. 
(re  Doc.  B&-12435  Filed  5-24-89;  8:45  am] 
BiLUNG  cooc  mo-<a-m 

(mvMtigatton  No.  337-TA-2S7] 

Certain  Strip  Lights;  Commission 
Decision  Not  To  Review  an  Initial 
Determination  Finding  Two 
Respondents  In  Default 

AQENCV:  U.S.  International  Trade 

Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
issued  by  the  presiding  administrative 
law  judge  (AL|)  finding  respondents  in 
default  pursuant  to  Commission  interim 
rule  §  210.25. 

FOR  FURTHER  tNFCRMATION  CONTACT: 
Stephrn  A.  McLaughlin,  E.sq.,  Office  of 
the  General  Counsel.  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington.  DC  20436.  telephone  202- 
252-1095. 
SUPPLEMENTARY  INFORMATION:  On 

March  27. 1989,  the  presiding  ALJ 
ordered  respondents  Golden  Apple 
Corporation  and  Cherng  Lian 
Enterprises,  Co.,  Ltd.  to  show  cause  why 
they  should  not  be  found  in  default.  No 


responses  to  the  show  cause  were 
received.  Consequently,  the  ALJ  issued 
the  subject  ID  (Order  No.  8)  Hnding 
those  respondents  in  default  pursuant  to 
Commission  interim  rule  S  210.25.  No 
petitions  for  review  or  government 
agency  comments  were  received. 
This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  Commission 
interim  rule  §  210.53(h)  (53  F.R.  3307a 
Aug  29. 1988). 

By  order  of  the  Commission 
Kenneth  R.  Mason, 

Secretary. 
Issued:  May  17, 1983. 

|FR  Doc.  89-12486  Filed  5-24-89:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

Release  of  Waybill  Data  for  Use  tiy  L 
E.  Peabody  &  Associates,  Inc^  for  the 
American  Paper  Institute  (API) 

The  Commission  has  received  a 
request  from  L.  E.  Peabody  S 
Associates.  Inc.  for  permission  to  use 
certain  data  from  the  Commission's 
1986. 1987  and,  when  it  becomes 
available,  the  1988  Waybill  Sample.  The 
data  will  be  used  exclusively  by 
Peabody  for  a  survey,  to  be  performed 
for  the  Rail  Transportation  Committee  of 
the  American  Paper  Institute,  to  capture 
historical  data  related  to  the  use  of 
boxcars  in  the  paper  industry.  L.  E. 
Peabody  &  Associates,  Inc.  will  use  the 
information  from  the  ICC  Waybill  File 
and  will  combine  and  group  waybill 
data  in  a  fashion  which  will  keep 
confidential  each  individual  firm's 
identity  and  traffic.  The  data  requested 
are:  STCC  (7-digit).  Origin  railroad. 
Origin  SPLC.  Origin  state.  Number  of 
carloads.  Car  initial  and  number  (and 
other  UMLER  data  related  to  this  car). 
Weight  (Actual  and  billed).  Destination 
Railroad,  Destination  state.  Complete 
route  information  (Interchange  station 
and  railroads),  and  record  expansion 
factor  for  all  shipments  of  commodities 
in  the  STCC  group  26-Pulp,  Paper  and 
Allied  Products. 

The  Commission  requires  rail  carriers 
to  file  waybill  sample  information  if  in 
any  of  the  past  three  years  they 
terminated  on  their  lines:  (1)  4,500 
revenue  carloads  or  (2)  5  percent  of 
revenue  carloads  in  any  one  State  (49 
CFR  Part  1244).  From  the  waybill 
information,  the  Commission  has 
developed  a  Public  Use  Waybill  File 
that  has  satisfied  the  majority  of  all  our 
waybill  data  request  while  protecting 
the  confidentiality  of  proprietary  data 


submitted  by  the  railroads.  However,  if 
confidential  waybill  data  are  requested, 
&s  in  this  case,  we  will  consider 
releasing  the  data  only  after  certain 
protective  conditions  are  met  and  public 
notice  is  given.  More  specifically,  under 
the  Commission's  current  policy  for 
handling  waybill  requests,  we  will  not 
release  any  confidential  waybill  data 
until  after:  (1)  Public  notice  is  provided 
so  affected  paniss  have  an  opportunity 
to  object  and  [Z]  certain  requirements 
designed  to  protect  the  data's 
confidentiality  are  agreed  to  by  the 
requesting  party  (Ex  Parle  No.  385(Sub- 
No.  2).  52  ¥R  12*415,  April  16, 1987). 

Accordingly,  if  any  parties  object  to 
this  request,  they  should  file  their 
objections  (an  original  and  2  copies) 
with  the  Director  of  the  Commission's 
Office  of  Transportation  Analysis 
(OTA)  within  14  calendar  days  of  the 
date  of  this  notice.  They  should  also 
include  all  grounds  for  objections  to  the 
full  or  partial  disclosure  of  the  requested 
data.  The  Director  of  OTA  will  consider 
these  objections  in  determining  whether 
to  release  the  requested  waybill  data. 
Any  parlies  who  objected  will  be  timely 
notified  of  the  Director's  decision. 

Contact:  James  A.  Nash,  (202)  275- 
6864. 

Noreta  R.  McGee, 
Secretary. 
(FR  Dor-  89-12556  Filed  5-24-88:  8:45  amj 

BILUNG  CODE  703S-61-M 


(Finance  Docket  No.  314491 

ISTRA  Corp.— Lease  and  Operation 
Exemption— Central  of  Georgia 
RaHroad  Co.;  Notice 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  under  49  U.S.C 
10505  from  the  prior  approval 
requirements  of  49  U.S.C.  11343-11345, 
the  lease  and  operation  by  ISTRA 
Corporation  of  50.3  miles  of  rail  lines  in 
Bulloch,  Candler,  Effingham,  and 
Screven  Counties,  GA,  owned  by  the 
Central  of  Georgia  Railroad  Company, 
subject  to  standard  labor  protective 
conditions. 

DATES:  The  exemption  will  be  effective 
on  May  28, 1989.  Petitions  for 
reconsideration  must  be  filed  by  June  19, 
1909. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  31449  to: 
(1)  Office  of  the  Secretarj',  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington.  DC  20423 


(2)  Petitioners'  representatives:  John  M. 

Robinson  (ISTRA),  9616  Old  Spring 

Road,  Kensington,  MD  20895 
Mark  D.  Perreault,  Norfolk  Southern 

Corporation,  Three  Commercial  Place. 

Norfolk,  VA  23510-2191 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  275-7245.  (TDD 
for  hearing  impaired:  (202)  275-1721) 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone  (202) 
289-4357/4359.  [Assistance  for  hearing 
impaired  is  available  through  TDD 
services  at  (202)  275-1721.) 

Decided:  May  18, 1989. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Andre,  Lamboley,  and  Phillips. 
Noreta  R.  McGee, 
Secretary. 
(FR  Doc.  89-12557  Filed  S-24-89;  8:45  am] 

BILUNG  COOE  7035-01-M 


(Docket  No.  AB-290  (Sub-No.  27X)] 

Central  of  Georgia  Railroad  Co.— 
Abandonment  Exemption — Between 
Eufaula  and  Union  Springs,  AL 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  35.7-mile  line  of  railroad  between 
milepost  H-339.0  at  Eufaula  and 
milepost  H-374.7  in  Union  Springs.  AL. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years:  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
Unes;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co.— 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 


Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  June  24, 
1989  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,* 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2),2  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  June  5. 1989.' 
Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  June  14. 
1989,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Virginia  K. 
Young,  Norfolk  Southern  Corporation. 
Three  Commercial  Place.  Norfolk.  VA 
23510-2191. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any.  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  May  30. 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3115,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Carl  Bausch,  Chief.  SEE  at  (202)  275- 
7316.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use.  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  May  17. 1989. 


'  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  dale  of  (he 
notice  of  exemption.  See  Exemption  ofOut-of- 
Service  Rail  Lines.  4 1.C.C.2d  400  (1988).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

•  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4  I.C.C.2d  164  (1987).  and  final  rules 
published  in  the  Federal  RegisleT  on  Decemt>er  22. 
1987  (52  FR  48440-48446). 

*  The  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  as  it  retains  jurisdiction  to  do  so. 


By  the  Commission.  )ane  F.  Mackall. 
Director,  Office  of  Proceedings. 
NoreU  R.  McGe«. 
Secretary. 
[FR  Doc.  89-12441  Filed  50-24-89.  8:45  am) 

BIUJNG  COOE  7036-01-M 


DEPARTIMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act;  BASF  Wyandotte  Corp.;  et  aL 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  May  9, 1G89  a  proposed 
Consent  Decree  in  United  States  of 
America  v.  BASF  Wyandotte 
Corporation,  et  al.  (also  known  as 
United  States  of  America  v.  Liquid 
Disposal  Inc.,  et  al.).  Civil  Action  No. 
89CV7118dDT.  was  lodged  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Michigan.  The 
proposed  Consent  Decree  concerns  the 
hazardous  waste  site  known  as  the 
Liquid  Disposal,  Incorporated  ("LDI") 
Site,  located  at  3901  Hamlin  Road  in 
Shelby  Township,  Macomb  County. 
Michigan.  The  proposed  Consent  Decree 
requires  those  persons  named  as 
Settling  Defendants  to  implement  the 
remedial  action  selected  for  the  LDI  Site, 
to  pay  all  United  States  Environmental 
Protection  Agency  oversight  costs,  and 
to  reimburse  the  United  States  for  a 
portion  of  its  past  costs  associated  with 
the  LDI  Site.  "The  Consent  Decree  also 
includes  a  settlement  with  a  group  of  493 
de  minimis  Defendants.  Under  the  terms 
of  the  Consent  Decree,  the  United  States 
will  recover  approximately  $1.94  million 
of  its  past  costs. 

The  Department  of  Justice  »vill  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice.  Washington,  DC 
20530,  and  should  refer  to  United  States 
of  America  v.  BASF  Wyandotte 
Corporation,  et  al.  D.J.  Ref.  90-11-2-220. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Eastern  District  of 
Michigan.  Office  of  the  United  States 
Attorney.  231  West  Lafayette.  Detroit, 
Michigan  48226,  and  at  the  Region  V 
Office  of  the  Environmental  Protection 
Agency,  230  South  Dearborn  Street, 
Chicago,  Illinois,  60604.  Copies  of  the 
Consent  Decree  may  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
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the  Department  of  Justice.  Room  1517, 
Ninth  Street  and  Pennsylvania  Ave.nue. 
NW.,  Washington.  DC  20530.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  oi 
the  Department  of  justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amoMPt  of  $86.20  (for  the  Consent 
Decree,  appendices,  and  all  signature 
pages)  or  S36  20  (for  the  Consent  Decree 
and  appendices)  |10  cents  per  page 
reprodiiCtion  cost)  payable  to  the 
Treasurer  of  the  United  States 
Additional  b.ic  k^round  information 
relating:  to  the  st-iilpmenl  is  available  for 
review  iit  the  Kl'A  s  Region  V  oflu.p 
Donald  A  Cart 

Acttn^Assisiaiit  Aniirnf\  Crnfml  Lomi nrtn 
Natural  Rfsoun-fs  Division 
IFR  Doc  80-124ti6  Filed  .1-24-89.  8 «  aw) 
BtLUMO  COOC  4410-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act;  Bedford.  OH. 
et  aL 

In  accordance  with  Department 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  partial  consent 
decree  in  United  States  v.  City  of 
Bedford,  Ohio  and  the  State  of  Ohio. 
Civil  Action  No.  85-2897.  was  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Ohio.  The 
complaint  filed  by  the  United  States  in 
this  action  alleged  that  Bedford  had 
violated  various  effljenf  limitations  and 
reporting  requirements  established  in  its 
National  Pollutant  Discharge 
Elimination  System  (".N'PDES")  permit. 
The  complaint  also  alleged  that  Bedford 
had  failed  to  comply  with  an 
administrative  order  directing  the  City 
to  develop  and  implement  a  Municipal 
Compliance  Plan  CMCP")  specifying 
measures  to  be  implemented  by  the  City 
in  order  to  assure  attainment  of  the 
effluent  limits  in  the  Bedford's  NPDES 
permit  on  or  before  July  1. 1988. 

The  proposed  consent  decree  requires 
the  Bedford  to  achieve'and  maintain 
compliance  with  the  terms  of  the  City's 
National  Pollutant  Discharge 
Elimination  System  permit  and 
applicable  provisions  of  the  Clean 
Wafer  Act,  33  U.S.C.  1251  el  seq.  and 
regulations  promulgated  thereunder.  The 
proposed  decree  also  provides  for 
e.».peditious  elimination  of  sanitary 
sewer  system  overflows  and  bypasses 
and  requires  the  Bedford  to  develop  and 
implement  a  plan  for  minimizing 
disch.irges  from,  combined  sewer 
ovc^rflov'S.  Under  the  proposed  decree. 
Bedford  would  pay  a  civil  penalty  of 
S27  .SOO. 


Under  the  proposed  consent  decree, 
the  State  would  remain  liable  pursuant 
to  Section  309(e)  of  the  Clean  Water 
Act.  33  U.S.C.  1319;e),  if  any  State  law 
were  to  prevent  Bedford  from  raising 
revenues  needed  to  comply  with 
requirements  of  the  decree. 

The  Department  of  justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Aliorney  General  of  the  Land 
and  Natural  Resources  Division 
Department  of  Justice.  Washington.  DC 
and  should  refer  to  Unitf^i  States  v   City 
pf  Bedford.  Ohio  and  the  State  ol  Ohio. 
D  1   Rcf.  No  9(V-.T- 1-1 -2273 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
Stales  Attorney.  14M  East  Ninth  Street. 
Suite  MO.  Cleveland.  Ohio  44114  and  at 
the  Office  of  Regional  Counsel.  United 
States  Environmental  Protection 
Agency.  Region  V.  Ill  West  Jackson 
Street.  Third  Floor.  Chicago.  Illinois 
60604.  Copies  of  the  proposed  consent 
decree  may  be  examined  at  the 
Environmental  Enforcement  Section. 
Land  antl  Natural  Resources  Division  of 
the  Department  of  Justice.  Room  1515, 
Ninth  Street  and  Pennsylvania  Avenue, 
NW..  Washington.  DC  20530.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $2.10  (ten  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Donald  A.  Carr, 

Acting  Assistant  AUomey  General.  Land  and 
Natural  Resources  Division. 
(FR  Doc.  e9-l<:464  Filed  5-24-e9;  8:45  am) 

BILLMfi  CODE  K10-C1-M 


Lodging  a  Consent  Decree  Pursuant  to 
the  Comprehensive  Environnrtental 
Response,  Compensation  and  Liability 
Act;  Nicolet,  Inc. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  May  15, 1969.  a  Consent 
Decree  in  United  Slates  v.  Nicolet.  Inc., 
Civil  Action  No.  85-3060.  was  lodged 
with  the  United  Slates  District  Court  for 
the  Eastern  District  of  Pennsylvania. 

The  United  States'  Complaint  was 
filed  under  section  107  of  the 
Comprehensive  Environ.iiental 
Response.  Compensation  and  Liability 
Act  ("CERCLA")  to  seek  reimbursement 
for  the  United  States'  response  costs  at 
the  Ambler  Asbestos  Site  in  Ambler,' 


Pennsylvania,  and  a  declaratory 
judgment  for  its  future  response  costs 
not  inconsistent  with  the  National 
Contingency  Plan.  The  defendants  are 
the  present  owner  and  operator  of  the 
Site,  Nicolet.  Inc..  and  T&N  pic.  the 
parent  company  of  a  former  owner  or 
operator  of  the  Site. 

The  Consent  Decree  will  resolve  the 
United  States'  claims  against  Nicolet, 
Inc.  Nicolet  sought  protection  from  its 
creditors  under  Chapter  11  of  the 
Bankruptcy  Code  m  July,  19B7.  Nicolet 
has  since  filed  a  proposed  liquidiiling 
plan  of  reorganization  with  the  United 
Slates  Bankruptcy  Court  for  the  Eastern 
District  of  Pennsylvania  Nicolet  seeks 
permission  from  the  Bankruptcy  Court  to 
liquidate  all  of  its  assets  to  pay  off 
creditors.  The  United  States  will  seek  to 
enforce  the  monetary  terms  of  the 
Consent  Decree  in  the  Bankruptcy 
Court. 

The  Decree  provides  that  Nicolet  will 
pay  $900,000  to  the  United  States  for 
deposit  into  the  Hazardous  Substances 
Superfund,  in  return  for  contribution 
protection,  as  provided  for  in  section 
113(f)(2)  of  CERCLA,  42  U.S.C.  9613(il(2]. 
Further,  the  United  States  has  agreed  to 
withdraw  a  lien,  filed  prior  to  Nicolet's 
entry  into  bankruptcy,  against  certain 
property  owned  by  Nicolet. 

The  United  States  has  incurred  thus 
far  approximately  $2,500,000  in  costs.  It 
has  expended  these  funds,  inter  alia,  to 
perform  a  removal  action  at  the  Site,  to 
investigate  conditions  at  the  Site  for  a 
long-term  remedy,  to  have  a  Remedial 
Investigation/Feasibility  Study 
performed,  and  in  litigation  costs.  It  is 
estimated  that  the  United  States  may 
incur  an  additional  S5.100.000  in  costs 
for  a  long-term  remedial  action  at  the 
Site. 

The  case  is  scheduled  for  trial.  Should 
the  Court  approve  the  Consent  Decree 
prior  to  the  commencement  of  iniil.  trial 
will  proceed  against  T&N  pic  .only. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  days  from  the  date 
of  this  publication  comments  relating  to 
the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General.  Land  and 
Natural  Resources  Divi.sion.  Department 
of  Justice.  Washington.  DC  20530.  and 
should  refer  to  United  States  v.  Nicolet. 
Inc..  DOJ  Ref.  No.  90-11-3-84.  The 
proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Eastern  District  of 
Pennsylvania.  Room  3310.  United  States 
Courthouse,  601  Market  Street, 
Philadelphia.  Pennsylvania.  Copies  of 
the  Consent  Decree  may  be  examined  at 
the  Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division. 
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Department  of  Justice,  Room  1517,  Ninth 
and  Pennsylvania  Avenue,  NW., 
Washington.  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division, 
Department  of  justice.  Copying  costs  are 
$.10  per  page.  The  Consent  Decree  is  23 
pages  long,  thus  a  request  for  a  copy  of 
the  Consent  Decree  must  be 
accompanied  with  a  check  or  money 
order  made  out  to  the  Treasurer  of  the 
United  States  for  $2.30. 
Donald  A.  Cair, 

Acting  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  89-12465  Filed  5-21-89;  8:45  am] 
BIUJNQ  COOC  441IM>1-«i 


DEPARTMENT  OF  LABOR 

Office  of  ttie  Assistant  Secretary  for 
Veterans'  Employment  and  Training 

Secretary  of  Labor's  Committee  on 
Veterans'  Employment;  lleeting 

The  Secretary's  Committee  on 
Veterans'  Employment  was  established 
under  section  2010,  Title  38  U.S.C.,  as 
amended  by  Pub.  L.  100-323  "Veterans 
Employment,  Training  and  Counseling 
Amendments  of  1988,"  to  bring  to  the 
attention  of  the  Secretary,  problems  and 
issues  relating  to  veterans'  employment. 


I 


Notice  is  hereby  given  that  the 
Secretary  of  Labor's  Committee  on 
Veterans'  Employment  will  meet  on 
Thursday.  June  15, 1989,  at  2:00  p.m.,  in 
the  Secretary's  Conference  Room,  S- 
2508,  FPB. 

The  primary  agenda  item  is  the 
Disabled  Veterans  Affirmative  Action 
plan  of  the  U.S.  Department  of  Labor. 

The  public  is  invited  to  attend  or 
submit  comments. 

Signed  at  Washington.  DC  this  18th  day  of 
May,  1989. 

Donald  E.  Sliasteen, 

Assistant  Secretary  for  Veterans ' 

Employment  and  Training. 

(FR  Doc.  89-12525  Filed  5-24-89;  8:45  amj 

WLUNO  CODE  45IO-7VM 


Employmerrt  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  EHgibUity  To  Apply  for 
Woricer  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Acf)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act 

Appendix  ; 


The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  udner  Title  IL 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  mailer  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  *vriting  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  5. 1989. 

Interested  persons  a'-e  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  June  5. 19^9. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  601  D  Street  NW..  Washington. 
DC  20213. 

Signed  at  Wdshington.  DC.  this  ISth  day  of 
May  1969. 
Marvin  M.  Foolis, 

Director.  Office  of  Trade  Adjuslwent 
Assistance. 


Petitioner  (LInion/Workers/Firm) 


AT&T  lnlom»ation  Systems  (CWA) 

Amefican  District  Telegraph  (ADT)  (IBEW) „. 

Brooklield  Petroleum.  Inc.  (Workers  S  Company).. 

Caktor  Services  Co.  (Workers)  _ 

Colling  Production  (Wortiers) 

Data  l.oq,  Inc.  (Company) 

Detta  Metal  Prociucts  (UAW). 


Deucalion  Research  (Workers) 

Digitran,  Inc.  (Company) „.. 

Keystone  Camera  Coro.  (IBTL) 

Maidentorm,  Inc.  (ILGWU) _. 

Marathon  Oil  &>.  Welder  Field  fiMorkers) 

Marathon  Oil  Co.  Welder  Gas  Plant  (Workers).. 

McMarz  Marble  Inc 

Mid^kxrtinental  Supply  Co.  (Woikers) 

Northvvest  Drilling  (Workers) 

Pool  Co.  (Workers) 

Productkjn  Plated  Plastfcs  (UAW) 

Revlon  Implement  Corp.  (USWU) _ 

Rototec,  Inc. „__.„„._ 

ScoMffi  Enterprises.  Inc  (Company) 

Wells  Mfg.  Corp.  (Workers)...- _ „ 


Location 


Los  Angeles,  CA. 

Clitton,  NJ 

Tulsa,  OK 

Farmington.  NM.. 

Casper.  WY__ 

LaPlace,  LA 

Bay  City.  MT 

Williston,  ND 

Lafayette.  LA 

Cliftorv  NJ 

Perth  Amtxjy,  fU 

Sinton.  TX 

Sinton,  TX 

Granbury,  TX 

Ft  Worth.  TX 

Franklin,  PA 

San  Angelo.  TX... 

Richland.  Ml 

Irvrngton,  NJ , 

Odessa.  TX..„...^ 

Denver.  CO _.. 

Manning,  lA 


Date 
recenred 


Date  of 


5/15/B9 

5/15/39 

5/15/89 

5/15/89 

5/15/89 

5/15/89 

5/15/89 

5/15/89 

5/15.'89 

5/15/88 

5/15/89 

5/15/89  1 

5/15.'89  I 

5/15/89  I 

5/15/89  I 

5/15/89 

5/15/89  i 


5/15/89 
5/15/89 
5/15/89 
5/15/89 
5/15/89 


4/24/89 
4/27/89 
4/26/89 
4/20/89 
4/25/89 
4/26/89 
4/24/89 
4/25/89 
4/25/89 
4/19/8S 
4/25/89 
4/28/89 
4/28/89  I 
4/21/89  I 
4/19/89  i 
5/1/89 
5/1/89 
4/20/89 
E/1/89 
4/21/89 
4/21/89 
4/24/89 


Petition 
No. 


Arbdes  produced 


_L 


22.911 
22,912 
22,913 
22,914 
22,915 
22,916 
22,917 
22.918 
22,919 
22.920 
22,921 
22,922 
22,923 
22,924 
22,925 
22,926 
22,927 
22,928 
22,929 
22,930 
22.931 
22,932 


Warehouse  ft  Reoar  Shop  Tetecomm. 

Electrontc  Security. 

OiAGas. 

Do. 

Do. 

Do  J 

Parts  of  Cars. 
Ferro-Fluids. 
Ona  Gas. 
Camera  Equipment 
Ladies  Undergarments. 
CM  a  Gas 

Do 
Tubs  &  Wash  Basins. 
CMS  Gas 

Do. 

Do 
Plastic.  Auto  Pats,  Compiner  Chassis.  Furniture 
T»»eezers,  Nart  Oippers  A  Scissors. 
Pumpa  A  Pump  Parts. 
Oil&Gas. 
Auto  Parts 


[FR  Doc.  89-12523  Filed  5-24-89;  8:45  am) 

BILLMQ  COOC  4910-30-11 
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Mine  Safety  and  Health  AdmMatratlon 

(DocktWaMM  W  C] 

Powdertwm  Coal  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Powderhom  Coal  Company,  P.O.  Box 
143a  Palisade,  Colorado  81526  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.305  (weekly  examinations  for 
hazardous  conditions)  to  its  Roadside 
Mine  (l.D.  No.  05-00281)  located  in  Mesa 
County,  Colorado.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirements  that  an  examination  be 
made  on  a  weekly  basis  of  the  return 
aircourse  in  its  entirety. 

2.  Due  to  the  roof  conditions  in  the 
mine,  traveling  the  entire  return 
aircourse  would  result  in  a  diminution  of 
safety  to  the  miners. 

3.  As  an  alternate  method,  petitioner 
proposes  to  establish  evaluation  points 
to  monitor  for  hazardous  conditions  at 
five  locations  which  are  no  longer 
accessible  for  inspection  in  their 
entirety. 

4.  In  support  of  this  request,  petitioner 
states  that — 

(a)  The  evaluation  points  would  be 
located  just  downwind  of  these 
inaccessible  areas.  Monitoring  would 
consist  of  checking  for  methane  and 
oxygen  deficiency  and  checking  for 
normal  airflow;  and 

(b)  Monitoring  of  these  evaluations 
points  would  be  done  daily  on  coal 
producing  days  and  as  part  of  a  weekly 
examination  when  not  producing  coal.  A 
minimum  of  15,000  CFM  of  air  would  be 
maintained  through  each  of  these 
inaccessible  areas. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Hculth 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
26. 1969.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 


Dale:  May  17, 1988. 
Pallida  W.  SUvay, 

Director.  Office  of  Standards.  Regulaliona 
and  Variance*. 

(FR  Doc.  89-12521  Filed  S-24-89;  8:45  am] 
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(Docfcst  Na  M-6»-61-C] 

Sextet  Mining  Company,  Inc^  Petition 
for  Modification  of  Application  of 
Mandatory  Safety  Standard 

Sextet  Mining  Company,  Inc.,  1822 
North  Main  Street.  Madisonville, 
Kentucky  42431  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.326 
(aircourses  and  belt  haulage  entries)  to 
its  West  Hopkins  Mine  (I.D.  No.  15- 
15681)  located  in  Hopkins  County. 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  intake  and  return 
aircourses  be  separated  from  belt 
haulage  entries  and  that  belt  haulage 
entries  not  be  used  to  ventilate  active 
working  places. 

2.  As  an  alternate  method,  petitioner 
proposes  to  allow  the  belt  entry  air  to  be 
coursed  across  the  working  face  after 
having  first  passed  over  the  carbon 
monoxide  (CO)  detectors. 

3.  In  support  of  this  request,  petitioner 
states  that — 

(a)  At  all  times,  the  intake  and  return 
air  entries  would  be  isolated  from  the 
belt  haulage  entry: 

(b)  Allowing  the  belt  entry  air  to 
ventilate  the  working  face  would 
provide  the  miner  a  quicker  warning  of 
fire  or  smoke  on  the  belt  haulage  line: 
and 

(c)  Using  belt  entry  air  would  increase 
the  minimum  quantity  of  air  to  the 
working  face  by  approximately  six  to 
seven  percent. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
26, 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 


Date:  May  18, 1988. 
Pallida  W.  SUvay. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[FR  Doc.  89-12522  Filed  &-24-«9: 8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notic*  t»-401 

NASA  Advisory  Council  (NAC),  Space 
Science  md  Applications  Advisory 
Committee  (SSAAC),  Microgravity 
Science  fnd  Applications  Advisory 
Sul)committee;  Meeting 

AQENCV:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Science 
and  Applications  Advisory  Committee, 
Microgravity  Science  and  Applications 
Advisory  Subcommittee. 
dates:  June  6, 1989,  8:30  a.m.  to  5  p.m. 
ADDRESSES*  NASA  Headquarters,  Room 
521-1,  600  Independence  Avenue,  SW.. 
Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Roger  K.  Crouch.  Code  EN,  National 
Aeronautics  and  Space  Administration. 
Washington,  DC  20546  (202/453-1490). 
SUPPUEMENTARY  INFORMATION:  The 
Space  Science  and  Applications 
Advisory  Committee  consults  with  and 
advises  the  NASA  Office  of  Space 
Science  and  Applications  (OSSA)  on 
long  range  plans  for,  and  work  in 
progress  on,  and  accomplishments  of 
NASA's  Space  Science  and  Applications 
programs.  The  Microgravity  Science  and 
Applications  Advisory  Subcommittee 
provides  advice  to  the  Microgravity 
Science  and  Applications  Division 
concerning  all  of  its  programs  in  the 
microgravity  sciences.  The 
Subcommittee  will  meet  to  review  the 
charge  of  the  subcommittee  and  discuss 
issues  to  be  addressed  by  the 
subco.Timittee  at  future  meetings.  The 
Subcommittee  is  chaired  by  Dr.  Robert 
Schrieffer  and  is  composed  of  6 
members.  The  meeting  will  be  open  to 
the  public  up  to  the  capacity  of  the  room 
(approximately  15  including 
Subcommittee  members).  It  is 
imperative  that  the  meeting  be  held  on 
these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 


Type  of  Meeting:  Open. 

Agenda: 

Tuesday,  June  6 

8:30  a.m. — Introduction  and  Review  of 
Charge  of  Siibcommittee. 

9  a.m. — Discussion  of  Critical  Issues 
to  be  Studied  by  the  Subcommittee 
including:  review  of  procedures  for 
judging  grant  proposals  and  continuing 
grants,  role  of  working  groups,  balance 
of  funding  of  hardware  versus  research 
grants,  balance  of  science  versus 
applications  in  the  Microgravity  Science 
and  Applications  Division,  support  of 
long  term  large  scale  projects,  methods 
for  stimulating  interest  in  submitting 
high  quality  proposals  in  the 
microgravity  area,  coupling  to 
international  efforts  in  microgravity 
science  and  applications. 

430  p.m. — Mode  of  operation  of  the 
subcommittee  and  scheduling  of  future 
meetings. 

5  p.m. — Adjourn. 

M^y  19. 1989. 
)olui  W.  Gaff, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
A  dministration. 

pit  Doc.  89-12517  Filed  5-24-89;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANtTIES 

Agency  information  Collection 
Activities  Under  0MB  Review 

AOENCv:  National  Endovtrment  for  the 

Arts. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Oflice  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  June  26. 
1989. 

ADDRESSES:  Send  comments  to  Mr.  Jim 
Houser,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
726  Jackson  Place  NW.,  Room  3002. 
Washington.  DC  20503;  (202-395-7316). 
In  addition,  copies  of  such  comments 
may  be  sf.^t  to  Mrs.  Anne  C  Doyle. 
National  Endowment  for  the  Arts. 
Administrative  Services  Division,  Room 
203, 1100  Pennsylvania  Avenue  NW.. 
Washington.  DC  20506;  (202-682-5401). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Anne  C.  Doyle,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  Room  203, 1100 


Pennsylvania  Avenue  NW.,  Washington, 
DC  20506;  (202-682-5401)  from  whom 
copies  of  the  documents  are  available. 
SUPPLEMENTARY  INFORMATION:  The 
Endowment  requests  a  review  of  a  new 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information:  (1)  The  title  of 
the  form;  (2)  how  often  the  required 
information  must  be  reported;  (3)  who 
will  be  required  or  asked  to  report;  (4) 
what  the  form  will  be  used  for;  (5)  an 
estimate  of  the  number  of  responses;  (6) 
the  average  burden  hours  per  response; 
(7)  an  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  form.  This 
entry  is  not  subject  to  44  U.S.S.  3504(h). 

Title:  Expansion  Arts/Inter-Arts 
Organizational  Development  Pilot 
Application  Guidelines. 

Frequency  of  Collection:  One-time. 

Respondents:  Non-profit  institutions. 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
from  non-profit  organizations  that  apply 
for  funding  under  specific  program 
categories.  This  information  is 
necessary  for  the  accurate,  fair,  and 
thorough  consideration  of  competing 
proposals  in  the  peer  review  process. 

Estimated  Number  of  Respondents: 
30. 

A  verage  Burden  Hours  per  Response: 
40. 

Total  Estimated  Burden:  1.200. 
Anne  CDoyla, 

Administrative  Services  Division,  National 
Endowment  for  the  Arts. 
[FR  Doc.  89-12535  Filed  5-24-89:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committse  on  Nuclear 
Waste;  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  a  meeting  on 
June  13, 1989,  Room  P-110,  7920  Norfolk 
Avenue,  Bethesda,  MD.  Notice  of  this 
meeting  was  published  in  the  Federal 
Renter  on  May  17. 1989  (.■54  FR  21295). 
The  following  topics  will  be  discussed: 

Tuesday.  June  13. 1989—8:30  a.m.~S.-00 
pjn.  (Open) 

•  NRC  staffs  draft  of  the  Site 
Characterization  Analysis  (SCA). 

•  Committee  Activities:  Future 
meeting  agenda,  and  organizational 
matters,  as  appropriate. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6. 1988  (53  FR  20699).  In  accordance 
with  these  procedures,  oral  or  written 
statements  may  be  presented  by 


members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Committee,  its 
consultants,  and  Staff.  The  Office  of  the 
ACR3  is  providing  SlafI  support  for  the 
ACNW.  Persons  desinng  to  make  oral 
statements  should  notify  the  Executive 
Director  of  the  Office  of  the  ACRS  as  far 
in  advance  as  practica*--!e  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  ACNW  Chairman. 
Information  regarding  the  time  to  b*'  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  the 
Executive  Director  of  the  Office  of  the 
ACRS.  Mr.  Raymond  F.  Fraley 
(telephone  301/492-4516).  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACRS  Executive 
Director  if  such  rescheduling  would 
result  in  major  inconvenience. 

Dated:  May  18. 1989. 
Samnei  |.  ChiBc, 

Acting  Advisory  Committee  Management 
Officer. 
(FR  Doc.  89-12457  Filed  5-24-89;  ft4S  am| 
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Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C  2039.  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on  June 
8-10, 1989  in  Room  P-110.  7920  Norfolk 
Avenue.  Bethesda,  Md.  Notice  of  this 
meeting  was  published  in  the  Federal 
Register  on  May  17, 1969. 

Thursday.  June  S.  1989,  Room  P-110. 
7920  Norfolk  Avenue,  Bethesda,  Md. 

8.30  a.m.-8:45  a.m.:  Comments  by 
ACRS  Chairman  (Open).  The  ACRS 
Chairman  *vill  report  on  items  of  current 
interest. 

8:45  a.m.-ll.-OO  a.m.:  NRC 
Performance  Indicator  f*Togram  (Open). 
Briefing  by  representatives  of  NTIC  staff 
regarding  development  and  use  of 
performance  indicators  to  evaluate  the 
operation  of  licensed  nuclear  power 
plants. 

11:15  a.m.-12.iX)  Nocn:  Preparation  of 
ACRS  Reports  (Open).  Discuss  ACRS 
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reports  to  NRC  regarding  the  status  of 
the  implementation  of  corrective  action 
regarding  ATWS  and  the  scope  of  ACRS 
responsibilities. 

l.iX} p.m.-2:30 p.m.:  LaSalle  County 
Station.  Unit  2  (Open).  The  Committee 
will  review  and  comment  on  proposed 
resolution  of  the  BWR  core  power 
oscillation  event  which  occurred  at  this 
plant. 

2:45  p.m.-4:lS  p.m.:  Service  Water 
Systems  (Open).  The  Committee  will 
review  and  comment  on  a  proposed 
NRC  generic  letter  regarding  service 
water  system  problems  affecting  safety- 
related  equipment,  and  other  related 
matters. 

4:15  p.m.-5:00  p.m.:  USIA-^7.  Safety 
Implications  of  Control  Systems  (Open). 
The  Committee  will  review  and  report 
regarding  proposed  flnal  resolution  of 
this  unresolved  safety  issue. 

S.W p.m.-5:30 p.m.:  Future  ACRS 
Activities  (Open).  Discuss  anticipated 
ACRS  subcommittee  activities  and  items 
proposed  for  consideration  by  the  full 
committee. 

Friday,  June  9. 1989.  Room  P-110, 7920 
Norfolk  Avenue,  BaUi«sda«  Md. 

8:30  a.m.-10:30  a.m.:  General  Electric 
Company  Advanced  Boiling  Water 
Reactor  (Open).  A  briefing  and 
discussion  will  be  held  regarding  design 
features  of  this  advanced  reactor  to 
address  NRC  severe  accident  policy 
considerations. 

10:45  a.m.-12:00  Noon:  USIA-17, 
Systems  Interactions  (Open).  The 
Committee  will  review  and  report  on 
proposed  fmal  resolution  of  this 
unresolved  safety  issue. 

l.-OO  p.m.-3.-00  p.m.:  Thermal- 
Hydraulic  Research  Program  (Open). 
The  Committee  will  review  and  report 
on  the  proposed  NRC  thermal-hydraulic 
research  program  to  resolve  issues  of 
regulatory  concern. 

3:15  p.  m.-5:15  p.m.:  Education 
Requirements  and  Experience  for 
Nuclear  Power  Plant  Senior  Operators 
and  Control  Room  Supervisors  (Open). 
Discuss  and  report  on  a  proposed 
Commission  policy  statement  regarding 
education  and  experience  requirements 
for  nuclear  power  plant  Senior 
Operators  and  Control  Room 
Supervisors. 

5:15  p.m.-e:15  p.m.:  ACRS 
Subcommittee  Activities  (Open).  The 
Committee  will  hear  and  discuss  reports 
of  ACRS  subcommittee  chairmen 
regarding  designated  subcommittee 
activities  and  related  events  including 
the  international  Conference  on  Quality 
Assurance,  the  results  of  the  human 
factor  spin-off  study  from  the  Chernobyl 
nuclear  plant  accident,  and  AC/DC 
power  systems  reliability. 


Federal  Register  /  Vol.  54,  No.  100  /  Thursday,  May  25,  1989  /  Notices 
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Saturday,  June  10. 1989 

8:30  a.m.-12.-00  Noon:  Preparation  of 
ACRS  Reports  to  NRC  (Open).  The 
Committee  will  discuss  proposed  ACRS 
reports  to  NRC  regarding  items 
considered  during  this  meeting. 

IM)  p.m.-l:30 p.m.:  Nomination  of 
ACRS  Members  (Open/Closed).  The 
Committee  will  discuss  qualifications  of 
candidates  proposed  for  nomination  as 
members  of  the  ACRS. 

Portions  of  this  session  will  be  closed 
as  required  to  discuss  information  the 
release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

1:30  p.m.-3:00  p.m.:  Miscellaneous 
(Open).  The  Committee  will  complete 
discussion  of  items  considered  during 
this  meeting. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  27, 1988  (53  FR  43487).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  Icept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Ehrector  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director,  Mr. 
Raymond  F.  Fraley,  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Pub.  L.  92-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 


and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  301/492-8049), 
between  8:15  a.m.  and  5:00  p.m. 

Date:  May  la  1989. 

lohn  C.  Hoyle. 

Advisory  Committee  Management  Officer. 

(FR  Doc.  89-12458  Filed  5-24-89;  8:45  am) 
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IDockct  Na  50-2S51 

Consumers  Power  C04  Wittidrawal  of 
Application  for  Amendment  to 
Provisional  Operating  Ucense 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Consumers  Power 
Company  (the  licensee)  to  withdraw  its 
February  5, 1985  application  (as 
supplemented  by  letter  dated  November 
21. 1985  and  March  9, 1987)  for  proposed 
amendment  to  Provisional  Operating 
License  No.  DPR-20  for  the  Palisades 
Plant,  located  in  Van  Buren  County, 
Michigan. 

The  proposed  change  would  have 
modified  the  Appendix  A  Technical 
Specifications  (TSs)  pertaining  to  fire 
protection  systems.  Specifically,  the 
proposed  changes  would  have  modified 
Limiting  Conditions  for  Operation  for 
Fire  Protection  Water  Systems,  Fire 
Sprinkler  Systems.  Hose  Stations,  and 
Fire-Rated  Fire  Protection  Assemblies 
and  Surveillance  Requirements  for  Fire 
Sprinkler  Systems  and  Fire-Rated  Fire 
Protection  Assemblies. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
Federal  Register  on  May  21. 1985  (50  FR 
20975).  However,  by  letter  dated  March 
23. 1989,  the  licensee  withdrew  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  5, 1985, 
letters  dated  November  21, 1985  and 
March  9, 1987,  and  the  licensee's  letter 
dated  March  23, 1989,  which  withdrew 
the  application  for  license  amendment. 
The  above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street 
NW.,  Washington,  DC  and  the  Van 
Zoeren  Library.  Hope  College.  Holland, 
Michigan  49201. 

Dated  at  Rockville.  Maryland  thia  19th  day 
of  May. 


For  the  Nuclear  Regulatory  Commission. 
Albert  W.  De  Agaric, 

Senior  Project  Manager.  Project  Directorate 
I/I-l.  Division  of  Reactor  Projects-Ill,  IV.  V 
and  Special  Projects,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  89-12524  Filed  5-24-89;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

agency:  Railroad  Retirement  Board. 

action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  Chapter  35).  the  Board  has 
submitted  the  following  proposal(8)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review  and  approval. 

Summary  of  Fropo8al(s) 

(1)  Collection  title:  Employee's 
CertiHcation. 

(2)  Form(s)  submitted:  G-348. 

(3)  OMB  Number.  3220-0140. 

(4)  Expiration  date  of  current  OMB 
clearance:  8-31-89. 

(5)  Type  of  request  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of  collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households. 

(8)  Estimated  annual  number  of 
respondents:  18,000. 

(9)  Total  annual  responses:  18,000. 

(10)  Average  time  per  response:  .08333 
hours. 

(11)  Total  annual  reporting  hours: 
1,500. 

(12)  Collection  description:  The 
collection  obtains  from  the  employee 
information  about  the  employee's 
previous  marriages,  if  any,  to  determine 
if  any  impediment  exists  to  the  marriage 
between  the  employee  and  his  or  her 
spouse. 

Additional  Information  or  Comments 

Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
from  Ronald  Ritter,  the  agency  clearance 
officer  (312-751-4692).  Comments 
regarding  the  information  collection 
should  be  addressed  to  Ronald  Ritter, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611  and  the 
OMB  reviewer,  Justin  Kopca  (202-395- 
7316),  Office  of  Management  and 


Budget,  Room  3002,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Ronald  RiUer, 

Acting  Director  of  Information,  Resources 
Management 

[ITR  Doc.  89-12467  Filed  5-24-89:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rcteass  No.  34-26834;  RIe  No.  AMEX-89- 
101 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
American  Stodc  Exchange,  Inc. 
Relating  to  Bid/ Ask  Differentials  and 
ttie  Responsibility  to  Make  Ten-Up 
Markets 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  May  3, 1989,  the  American  Stock 
Exchange,  Inc.  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  L  n, 
and  ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulistance  of 
the  Proposed  Rule  Change 

Italics  indicate  material  to  be  added; 
[brackets]  indicates  material  proposed 
to  be  deleted. 

Rule  950— Rules  of  General 
Applicability 

(a)  the  following  Floor  Rules  shall 
apply  to  Exchange  options  transactions 
and  other  transactions  on  the  Exchange 
in  option  contracts:  100, 101, 10^,  104, 
105, 106, 109, 110, 112, 117, 123, 130, 135, 
150, 151, 152, 155, 157,  [170,]  172, 173, 174, 
175, 176, 177, 180, 181, 183, 184, 185, 192, 
and  193.  Unless  the  context  otherwise 
requires  the  term  "stock"  wherever  used 
in  the  foregoing  Rules  shall  be  deemed 
to  include  option  contracts.  Except  as 
otherwise  provided  in  this  Rule,  all  other 
Floor  Rules  (series  100  et  seq.)  shall  not 
be  applicable  to  Exchange  options 
transactions. 

(b)-(m)  No  change. 

(n)  The  provisions  of  Rule  170  and 
Commentaries  .03  and  .04  thereto,  shall 
apply  to  exchange  option  transactions. 
In  addition,  the  following  Commentary 
shall  also  apply: 

Commentary 

.10  A  specialist  in  the  course  of 
maintaining  a  fair  and  orderly  market 


shall  adhere  to  the  maximum 
permissible  bid/ask  differentials  set 
forth  in  Rule  958(c). 

Rule  958 — Options  Transactions  of 
Registered  Traders 

No  Registered  Trader  shall  initiate  an 
Exchange  option  transaction  on  the 
Floor  for  any  account  in  which  he  has  an 
interest  except  in  accordance  with  the 
following  provisions: 

(a)-(b)  No  change. 

(c)  With  respect  to  earh  class  of 
options  as  to  which  he  is  assigned  by 
the  Exchange,  a  Registered  Trader, 
whenever  he  enters  the  trading  crowd  in 
other  than  a  floor  brokerage  capacity,  or 
is  called  upon  by  a  Floor  Official  or  a 
Floor  Broker  acting  in  an  agency 
capacity,  is  required  to  make 
competitive  bids  and  offers  as 
reasonably  necessary  to  contribute  to 
the  maintenance  of  a  fair  and  orderly 
market  and  shall  engage,  to  a 
reasonable  degree  under  the  existing 
circumstances,  in  dealings  for  his  own 
account  when  there  exists  a  lack  of 
price  continuity,  a  temporary  disparity 
between  the  supply  and  demand  for 
option  contracts  of  a  particular  series,  or 
a  temporary  distortion  of  the  price 
relationships  between  option  contracts 
of  the  same  class.  Without  limiting  the 
foregoing,  a  Registered  Trader  is 
expected  to  perform  the  following 
activities  in  the  course  of  maintaining  a 
fair  and  orderly  market: 

(i)  If  the  underlying  security  is  a  stocic, 
bidding  and  offering  so  as  to  create 
di^erences  of  no  more  than  V4  of  $1 
between  the  bid  and  the  offer  for  each 
option  contract  for  which  the  prevailing 
bid  is  [$1  or  less]  less  than  $2,  no  more 
than  %  of  $1  where  the  prevaihng  bid  is 
[more  than  $1]  $2  but  does  not  exceed  $5. 
no  more  than  Vi  of  $1  where  the 
prevailing  bid  is  more  than  $5  but  does 
not  exceed  $10,  no  more  than  %  of  $1 
where  the  prevailing  bid  is  more  than 
$10  but  less  than  $20,  and  no  more  than 
$1  where  the  prevailing  bid  is  more  than 
$20  [or  more;].  In  the  event  the  bid/ask 
differential  in  the  underlying  security  is 
greater  than  the  bid/ask  differential  set 
forth  herein,  the permiss it. 'e price 
differential  for  any  in-the-money  option 
series  may  be  identical  to  those  in  the 
underlying  security  market. 

If  the  underlying  secu.'ity  is  a 
Treasury  bill  or  certificate  of  deposit, 
bidding  and  offering  so  as  to  create 
differences  in  premium  quotations  of  no 
more  than  0.06  between  the  bid  and  the 
offer  for  each  option  contract  for  which 
the  last  preceding  transaction  price  was 
0.12  or  less,  no  more  tha.n  0.12  where  the 
last  preceding  transaction  price  was 
more  than  0.12  but  did  not  exceed  1.20, 
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and  no  more  than  0.16  where  the  last 
preceding  transaction  price  was  more 
than  1.20;  and 

If  the  undfrlying  security  is  a 
Treasury  bond  or  Treasury  note,  bidding 
and  offerinR  so  as  to  create  differences 
of  no  more  ih  in  %%  of  the  principal 
amount  of  lh*»  underlying  security 
between  the  ^  ■•'  and  the  offer  for  each 
option  coni.-i  :  L>t  which  the  Idst 
preceding  t.'  ..>-.K.tJon  price  was  Va%  or 
less,  no  mof"  iran  Vi't  where  the  last 
preceding  trhi  s mtion  price  was  more 
than  V«%  b<!'  ;'  !  not  exceed  4%,  and  no 
more  than  *"•  '^  where  the  last  preceding 
transaction  p  ■(  e  was  more  than  4%. 

Provided  ih^i  the  Exchange  may 
establish  dili'-fnces  other  than  the 
above  for  one  nr  more  series  or  classes 
of  options. 

(ii)  No  cha.'.i^^. 

(dHs)  No  chdnge. 

Rule  953A — Specialist  Options 
Transactions 

fa  J  At  all  times  other  than  during 
rotation,  a  sppcialist  is  required  to  sell 
(buy)  at  least  ten  (10)  contracts  at  the 
offer  (bid)  t^hich  is  displayed  on  a 
reasonably  current  basis  as  determined 
by  market  conditions  when  a  buy  (sell) 
order  reaches  the  trading  post  where  the 
option  class  is  located  for  trading.  A 
Floor  Official  may  determine  on  a  case 
by  case  basis  that  an  exception  to  the 
rule  is  warranted  for,  among  other 
things,  an  obvious  error  occurring  in  the 
posting  of  the  displayed  market  quote 
due  to  reporter  errors  or  system 
malfunctions. 

(b)  Only  non-broker  dealer  customer 
orders  shall  be  entitled  to  executions 
pursuant  to  the  provisions  of  this  rule. 

(c)  This  rule  shall  only  apply  to  option 
series  which  expire  during  the  two 
nearest  term  months. 

(d)  Specialists  are  not  required  to 
display  as  a  market  quotation  bids  or 
offers  of  a  Registered  Option  Trader  for 
less  than  10  contracts. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  Proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Amendment  to  Rule  958(c) 

The  proposed  rule  change  involves  the 
tightening  of  markets  by  narrowing  the 
maximum  differences  between  bids  and 
offers.  This  amendment  to  Rule  958 
would,  among  other  thinj;s.  tighten 
markets  for  options  series  where  the 
prevailing  bid/offer  is  less  than  $2  such 
that  the  prevailing  bid/offer  differential 
may  not  exceed  V4  of  $1.  Since  options 
in  this  price  range  are  favored  by  a 
significant  number  of  public  investors, 
the  narrowing  of  this  bid/ask 
differential  should  result  in  improved 
price  continuity  and  more  liquid 
markets.  In  addition,  the  proposed 
amendment  further  provides  that  in 
connection  with  in-the-money  series  in 
which  the  quote  differential  in  the 
underlying  security  is  greater  than  the 
price  parameters  specified  in  Rule  958. 
the  permissible  price  differential  for  the 
respective  options  series  may  be 
identical  to  those  in  the  underlying 
security  market.  Certain  other  technical 
changes  are  being  proposed  to  effect 
conformity  between  AlMEX  and  the 
Chicago  Board  Options  Exchange 
("CBOE")  rules  and  thus  avoid  member 
and  investor  confusion. 

Amendment  to  Rule  950[h) 

This  proposed  amendment  rule  will 
codify  the  Exchange's  long  existing 
policy  of  applying  to  specialist's  market 
making  activities  the  maximum 
permissible  bid/ask  differentials 
applicable  to  Registered  Options 
Traders  as  set  forth  in  Rule  958(c). 

New  Rule  958  A 

This  proposed  new  rule  would  require 
specialists  to  make  ten-up  markets  so 
that  public  customer  orders  are  filled  to 
a  minimum  of  ten  contracts  at  the  bid  or 
offer  displayed  on  the  specialist's  screen 
when  the  order  reaches  the  specialist's 
post.  This  responsibility  will  apply  to  all 
options  series  expiring  in  the  two 
nearest  term  months.  The  Amex 
believes  that  the  proposed  rule  change 
will  protect  investors  and  promote  the 
public  interest  by  assuring  a  minimum 
ten  contract  execution  of  public 
customer  orders  at  the  displayed  bid  or 
offer. 

The  Proposed  rule  changes  are 
con.si8tent  with  section  6(b)(5)  of  the 
1934  Act.  which  provides  in  pertinent 
part,  that  the  rules  of  the  E.\change  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect  the 
investing  public. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  AMEX  believes  that  the  proposed 
rule  change  will  not  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Slatement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  Options  Committee,  a  committee 
of  the  AMEX  Board  of  Governors 
comprised  of  members  and 
representatives  of  member  firms,  has 
endorsed  the  proposed  rule  change. 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  arid 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed  • 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commis.-^ion 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  15, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 


Dated:  May  18. 1989. 
Shirley  E.  HoUis, 

Assistant  Secretary. 
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Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  inc.; 
Filing  of  Proposed  Rule  Change 
Relating  to  Openings  of  Trading  When 
the  Primary  Market  is  Subject  to  a 
Non-Regulatory  Trading  Halt 

Pursuant  to  section  19(b)(1),  15  U.S.C. 
78s(b)(l).  of  the  Securities  Exchange  Act 
of  1934  ("Act")  and  Rule  19b-4 
thereunder.  17  CFR  240.19b-4,  notice  is 
hereby  given  that  on  April  3, 1989,  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  "Exchange")  subnutted  to 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC")  a 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regidatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  Commission  Rule  19b-4, 
the  Exchange  hereby  proposes  to  adopt 
a  new  rule.  PHLX  Rule  230:  Criteria 
Applicable  to  PHLX  Openings  in  Stocks 
for  Which  the  NYSE  or  AMEX  is  the 
Primary  Market.  Additionally,  the  PHLX 
proposes  to  adopt  three  equity  floor 
procedure  advices  pursuant  to  PHLX 
Rule  970  in  order  to  enforce  the 
provisions  of  the  proposed  rule.  The  text 
of  the  proposed  rule  change  and  equity 
floor  procedure  advices  that  follow 
constitutes  all  new  material. 

Rule  230 

(a)  The  criteria  set  forth  herein  shall 
only  apply  to  instances  in  which  a 
secondary  market  opens  a  security  for 
trading  at  a  price  requiring  an  ITS  Pre- 
opening  notification,  the  primary  market 
for  which  is  the  NYSE  or  AMEX.  prior  to 
the  opening  of  the  security  for  trading  on 
the  NYSE  or  the  AMEX. 

(b)  The  specialist  may  not  open  a 
stock  unless  such  opening  is  approved 
by  two  floor  officials.  (The  approval  of 
the  floor  official  shall  be  applicable  to 
the  act  of  opening  a  stock  prior  to  the 
NYSE  or  AMEX  and  not  to  the  price  of 
the  opening  sale(8).) 

(c)  In  the  case  of  a  stock  which  is 
traded  through  the  Intermarket  Trading 
System  ("ITS"),  the  speciaUst  shall  send 
or  cause  to  be  sent  (a)  a  tape  indication 


through  the  CTS  high  speed  line  and  (b) 
an  ITS  Pre-opening  notification. 

(d)  The  criteria  set  forth  herein  shall 
only  apply  to  orders  delivered  to  the 
specialist  by  means  other  than  the  PACE 
system.  (Orders  delivered  to  the 
specialist  by  means  of  the  PACE  system 
shall  be  executed  when  they  become 
eligible  for  execution  at  or  following  the 
NYSE  or  AMEX  opening,  as 
appropriate.) 

(e)  All  orders,  other  than  those 
delivered  to  the  specialist  through  the 
PACE  system,  must  be  protected  and 
identified  as  eligible  for  a  PHLX 
opening.  A  specially  designated  order 
ticket  shall  be  left  with  the  specialist  for 
orders  eligible  to  be  executed  on  an 
opening  other  than  that  of  the  NYSE  and 
AlMEX.  Unless  the  specifically 
designated  order  ticket  is  used,  an  order 
wrill  not  be  eligible  for  execution  until 
the  primary  market  is  opened  for 
trading. 

Equity  Floor  Procedure  Advice 

ES-1    Floor  Official  Approval 
Required  To  Initiate  Pre-Opening 
Application.  A  specialist  must  obtain 
the  approval  of  two  floor  officials  prior 
to  (i)  issuing  a  pre-opening  notification 
or  (ii)  executing  one  or  more 
transactions  on  the  Exchange  in  any  ITS 
stock  that  is  not  at  the  time  open  for 
trading  on  the  primary  exchange. 

When  requested  by  two  floor  officials 
to  commence  an  opening  in  an  Exchange 
issue,  a  speciaUst  must  either  apply 
appropriate  steps  to  open  trading  in  the 
requested  issue  or  furnish  reasonable 
grounds  to  not  open  trading  in  that 
issue. 

Fine  Schedule  (Violations  compound 
only  when  they  occur  within  three  years 
of  each  other): 

1st  Occurrence:  $100.00. 

2nd  Occurrence:  $500.00. 

3rd  and  Thereafter  Sanction  is 
Discretionary  with  Business  Conduct 
Committee. 

Equity  Floor  Procedure  Advice 

ES-2    Distinguishing  Orders  for 
Execution  in  Instances  Where  the 
Primary  Market  Is  Not  Open  in  an  Issue 
for  Which  the  PHLX  Is  Open.  The 
specialist  shall  ensure  that  orders  on  the 
book  designated  for  PHLX  execution 
price  protection  for  periods  when  the 
primary  market  is  not  open  receive  such 
price  protection  in  any  instance  where 
the  PHLX  is  open  for  trading  in  an  issue 
not  open  on  the  primary  market.  The 
specialist  shall  also  ensure  that  all 
orders  not  so  designated  and  orders 
received  through  the  PACE  system  only 
become  eligible  for  execution  while  the 
primary  market  is  open  for  trading.  At 
this  time,  orders  are  designated  for 


execution  when  the  PHLX  is  open  for 
trading  in  an  issue  not  open  on  the 
primary  market  by  use  of  the  yellow 
copy  of  the  order  ticket. 

Fine  Schedule  (Violations  compound 
only  when  they  occur  within  three  years 
of  each  other): 

1st  Occurrence:  $100.00. 

2nd  Occurrence:  $250.00. 

3rd  and  Thereafter:  Sanction  is 
Discretionary  with  Business  Conduct 
Committee. 

Equity  Floor  Procedure  Advice 

EF-1    Designating  Orders  for 
Execution  in  Instances  Where  the 
Primary  Market  Is  Not  Open  in  an  Issue 
for  Which  the  PHLX  is  Open.  Orders 
that  are  so  designated  shall  be  eligible 
for  executing  during  those  periods  when 
the  PHLX  is  open  for  trading  in  an  issue 
not  open  on  the  primary  market.  At  this 
time,  orders  are  designated  for 
execution  when  the  PHLX  is  open  for 
trading  in  an  issue  not  open  on  the 
primary  market  by  use  of  the  yellow 
copy  of  the  order  ticket.  All  orders  not 
specially  designated  shall  only  become 
eligible  for  execution  while  the  primary 
market  is  open  for  trading. 

Orders  received  through  the  PACE 
system  are  not  eligible  for  execution 
unless  the  primary  market  is  open  for 
trading. 

Fine  Schedule  (Violations  compound 
only  when  they  occur  within  three  years 
of  each  other): 

1st  Occurrence:  $100.00. 

2nd  Occurrence:  $250.00. 

3rd  and  Thereafter  Sanction  is 
Discretionary  with  Business  Conduct 
Committee. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fix,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  conmients  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change. 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  the  procedures  to  be 
followed  in  situations  in  which  there  is 
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interest  in  having  the  PHLX  open  a 
security  for  trading  when  the  New  York 
Stock  Exchange  ("NYSE")  or  the 
American  Stock  Exchange  ("AMEX") 
are  not  opened  for  trading.  Various 
segments  of  exchange  membership 
including  upstairs  retail  Hrms.  PHLX 
floor  brokers  and  specialists  have 
expressed  the  need  for  guidance  on  the 
opening  of  stocks  on  the  PHLX  in 
situations  in  which  a  non-regulatory 
[e.g.,  order  imbalance)  halt  is  in  effect 
for  a  stock  on  the  NYSE  or  AMEX.  The 
proposed  rule  change  provides  that  a 
specialist  may  not  open  4  stock  before 
the  primary  maket  is  open  unless 
approved  to  do  so  by  two  floor  ofTicials. 
Upon  application,  two  floor  officials  can 
also  require  that  a  stock  be  open  in  such 
circumstances  over  the  objection  of  the 
specialist,  although  considerable 
deference  is  owed  to  the 
recommendation  and  interests  of  the 
specialist  concerning  opening  the  stock. 

For  stocks  traded  over  the  Intermarket 
Trading  System  ("ITS"),  the  specialist  is 
required  to  send  a  tape  indication  over 
the  Consolidated  Trading  System  and  an 
ITS  Pre-opening  notification. 

The  proposal  provides  that  orders 
specially  designated  for  execution  prior 
to  the  primary  market  opening  shall  be 
eligible  for  execution  when  PHLX  is 
open  in  an  issue  in  which  the  NYSE  or 
AMEX  has  not  opened  for  trading.  All 
other  orders  [i.e.,  orders  not  specially 
designated]  are  eligible  for  execution 
only  after  the  primary  market  has 
opened.  Similarly,  pursuant  to  PHLX 
Rule  229.  all  PACE  orders  are  eligible  for 
execution  only  after  the  primary  market 
is  opened. 

Additionally,  the  proposed  rule 
change  includes  adoption  of  three  equity 
floor  procedure  advices  that  would  be 
used  to  enforce  the  provisions  of 
proposed  rule  230.  The  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Act  in  that  it  will  promote  just 
and  equitable  principles  of  trade,  protect 
investors  and  promote  the  public 
interest  by  establishing  procedures  for 
the  fair  and  orderly  opening  of  trading  in 
securities  at  a  time  when  the  primary 
market  remains  closed  due  to  a  non- 
regulatory  purpose.  Moreover,  the 
proposal  is  consistent  with  section 
llA(a)(l)(C){ii)  of  the  Act  in  that  it 
promotes  "fair  competition  among .  .  . 
exchange  markets"  in  providing  liquidity 
and  a  marketplace  for  trading  at  times 
when  the  primary  market  is  halted  for 
trading  for  non^regulatory  purposes. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 


C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

IIL  Date  of  Effectivenefls  of  the 
Proposed  Rule  Change  and  llniing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  or  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
wliether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoBdtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  addressing  the 
proposed  rule  change  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  June  15, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  May  18. 1969., 

Shirley  E.  Hollis, 

Assistant  Secretary. 

[FR  Doc.  89-12472  Filed  5-24-89:  8:45  am) 
BILUira  COOC  WIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

(Declaration  of  DIsaeter  Loan  Areee  #6759, 
#6760  ft  #6761] 

Nebraska;  (And  Contiguout  Counties 
in  the  States  of  Kansas  &  Missouri); 
Declaration  of  Diaaster  Loan  Araa 

Falls  City,  Richardson  Coimty,  and  the 
contiguous  counties  of  Nemaha  and 
Pawnee,  in  the  State  of  Nebraska; 
Nemaha.  Brown  and  Doniphan  Counties, 
in  the  State  of  Kansas;  and  Atchison 
and  Holt  Counties,  in  the  State  of 
Missouri,  constitute  an  Economic  Injury 
Disaster  Loan  Area  due  to  damages 
resulting  from  a  fire  which  occurred  in 
Falls  City  on  April  30  and  May  1. 1989. 
Eligible  small  businesses  without  credit 
available  elsewhere  and  small 
agricultural  cooperatives  without  credit 
available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
February  20, 1990  at  the  address  listed 
below:  Disaster  Area  3  Office,  Small 
Business  Administration,  2306  Oak 
Lane,  Suite  110,  Grand  Prairie,  TX  75051. 
or  other  locally  announced  locations, 
llie  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  4  percent. 

The  numbers  assigned  to  this 
declaration  for  economic  injury  are 
#675900  for  the  State  of  Nebraska: 
#6760  for  the  State  of  Kansas;  and 
#6761  for  the  State  of  Missouri. 

(Catalog  of  Federal  Domestic  Assistance 
Progrsra  No.  59002] 
Date:  May  17. 1989. 

Susan  S.  Engeleiter. 

Administrator. 

(FR  Doc.  89-12489  Filed  5-24-89:  8:45  amj 

■UJNQ  OOOC  tOSS-St-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD-89-043] 

PubNc  Hearing  on  the  Burlington 
Northern  lUiHroad  Bridge  Across  tha 
Upper  Mississippi  River,  Mile  403.1  at 
BurHngton,  lA 

aoency:  Coast  Guard,  DOT. 
action:  Notice  of  public  hearing. 

summary:  The  U.S.  Coast  Guard 
announces  a  forthcoming  public  hearing 
for  the  presentation  of  views  concerning 
the  alteration  of  the  Burlington  Northern 
Railroad  Bridge. 


DATE:  The  hearing  will  be  held  at  7:00 
p.m.,  Wednesday,  July  12, 1989. 

ADDRESS:  The  hearing  will  be  held  in  the 
Executive  Conference  Room  of  the  Best 
Western  Motor  Inn.  3001  Winegard 
Drive,  Burlington,  Iowa  52601. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roger  Wiebusch,  Second  Coast 
Guard  District,  1430  Olive  Street,  St. 
Louis,  Missouri  63103-2398,  (314)  425- 
4607. 

SUPPLEMENTARY  INFORMATION: 

Complaints  have  been  received  alleging 
that  the  bridge  is  unreasonably 
obstructive  to  navigation.  Information 
available  to  the  Coast  Guard  indicates 
there  were  168  marine  collisions  with 
the  bridge  since  1977.  These  collisions 
have  caused  moderate  to  heavy  damage 
to  the  birdge.  Based  on  this  information, 
the  bridge  appears  to  be  an 
unreasonable  obstruction  to  navigation. 
This  may  require  increasing  the 
horizontal  clearance  of  the  bridge  to 
meet  the  needs  of  navigation.  All 
interested  parties  shall  have  full 
opportunity  to  be  heard  and  to  present 
evidence  as  to  whether  any  alteration  of 
this  bridge  is  needed,  and  if  so,  what 
alterations  are  needed  giving  due 
consideration  to  the  needs  of  navigation 
and  the  needs  of  rail  traffic. 

Any  person  who  wishes,  may  appear 
and  be  heard  at  the  public  hearing. 
Persons  planning  to  speak  are  requested 
to  notify  the  Commander,  Second  Coast 
Guard  District  1430  Olive  Street.  St. 
Louis,  Missouri  63103-2398,  telephone 
314-425-4607,  any  time  prior  to  the 
hearing  indicating  the  amount  of  time 
required.  Depending  upon  the  number  of 
scheduled  statements,  it  may  be 
necessary  to  limit  the  time  allocated  to 
each  person.  Any  limitations  of  time  will 
be  announced  at  the  beginning  of  the 
hearing.  Written  statements  and 
exhibits  may  be  submitted  in  olace  of  or 
in  addition  to  oral  statement,   .nd  will 
be  made  part  of  the  hearing  record.  Such 
written  statements  and  exhibits  may  be 
delivered  at  the  hearing  or  mailed  in 
advance  to  the  Commander,  Second 
Coast  Guard  District.  Transcripts  of  the 
hearing  will  be  made  available  for 
purchase  upon  request. 

(33  U.S.C.  513:  33  Cra  116.20) 
Dated;  May  22. 1989. 

Rolieri  T.  Nelson. 

Chief.  Office  of  Navigation  Safety  and 
Waterway  Ser\'ices. 

\VR  Doc.  89-12564  Filed  5-24-89:  8:45  am] 
BILLING  CODE  4910-14-M 


Federal  Aviation  Administration 

Radio  Technical  Commission  for 
Aeronautics  Special  Committee  159  on 
Minimum  Aviation  System 
Performance  Standard  for  GPS; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I),  notice  is 
hereby  given  for  the  twelfth  meeting  of 
Radio  Technical  Commission  for 
Aeronautics  (RTCA)  Special  Committee 
159  on  Minimum  Aviation  System 
Performance  Standard  for  GPS  to  be 
held  June  15-16, 1989.  in  the  RTCA 
Conference  Room,  One  McPherson 
Square,  1425  K  Street,  NW.,  Suite  500, 
Washington,  DC  20005,  commencing  at 
9:30  a.m. 

The  agenda  for  this  meetirig  is  as 
follows:  (1)  Chairman's  remarks;  (2) 
approval  of  the  minutes  of  the  eleventh 
meeting,  RTCA  Paper  No.  112-89/ 
SC159-202;  (3)  review  of  the  Revised 
Terms  of  Reference,  RTCA  Paper  No. 
XXX-89/SC159-XXX;  (4)  reporis  of 
working  group  activities  on  integrity 
implementation,  operations,  and  test 
requirements;  (5)  FAA  briefing  on  ICAO 
FAlNS  working  group  activities;  (6) 
briefing  on  INMARSAT/European 
Space  Agency  proposed  development  of 
a  multiuser  international  civil  satellite 
navigation  capability;  (7)  assignment  of 
tasks;  (8)  other  business;  and  (9)  date 
and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 
1425  K  Street,  NW..  Suite  500, 
Washington,  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  DC  on  May  17. 1989. 
Geoffrey  R.  Mclntyre, 

Designated  Officer. 

(FR  Doc.  89-12507  Filed  5-24-89;  8:45  am) 

BILUNG  COOC  4«tl>-13-« 


Research,  Engineering,  and 
Development  Conference 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Notice  of  conference. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  will  hold  a 
conference  for  the  purpose  of  obtaining 
recommendations  from  the  aviation 


BEST  COPY  AVAILABLE 


community  on  its  Research.  Engineering, 
and  Development  (R.E&D)  Plan. 

Date.  Time,  and  Place:  September  27 
and  28. 1989.  9:00  a.m.  to  5  00  p.m.,  Hyatt 
Regency  Crjstal  City.  2799  Jefferson 
Davis  Highway.  Arlington.  Virgmia 
22202. 

Registration  Fee:  $50.00.  Registered 
participants  w  ill  receive  a  draft  copy  of 
the  next  R.E&D  Plan  in  advance  of  the 
conference. 

Agenda:  The  conference  will  employ 
industry  panels  followed  by  open 
discussion  periods.  Panels  will  he 
conducted  sequentially  on  aviation 
safety,  capacity,  security,  and  on 
definition  of  the  future  aviation  system 

FOR  FURTHER  INFORMATION  CONTACT:  To 

receive  agenda  and  registration 
information,  send  name,  title, 
organization,  and  mailing  address  to: 
Federal  Aviation  Administration, 
Research  and  Development 
Management  Control  Division  AMC- 
200.  800  Independence  Avenue.  SW., 
Washington,  DC  20591,  (202)  267-3063. 

Date:  May  17. 1989. 
James  W.  Rogera. 

Acting  Manager.  Research  &  Devehip.itent 
Management  $■  Control  Division.  .AMC-200. 
[PR  Doc.  39-12508  Filed  5-24-89:  8:45  am| 
WLLMO  COOC  4S10- 13-41 


Maritime  Administration 

Approval  of  Applicant  as  Trustee; 
NCNB  Texas  National  Bank 

Notice  is  hereby  given  that  NC.VB 
Texas  National  Bank.  P  O.  Box  830.500, 
Dallas.  Texas  7.5283-0500,  has  been 
approved  as  Trustee  pursuant  to  Pub.  L. 
100-710  and  46  CFR  Part  221. 

Dated:  May  18, 1989. 

By  Order  of  ttie  Mriritime  Adminislralor. 
lames  E.  Saari, 
Secretary. 
(FR  Doc  89-12461  Filed  5-24-89.  8  45  am| 

BILLING  COOC  4910-«1-M 


National  Higtiway  Traffic  Safety 
Administration 

Discretionary  Cooperative  Agreement 
to  Support  Research  in  the 
Development  of  Estimates  of 
Functional  Impairment  Resulting  from 
Injuries  Sustained  in  Motor  Vehicle 
Crashes   , 

AGENCY:  National  Highwnv  Traffic 
Safety  Administration  (.NMTSA),  DOT. 

ACTION:  Extension  of  due  date  for 
receipt  of  applications. 
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summary:  The  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
announces  an  extension  in  the  due  date 
for  receipt  of  applications  for  a 
discretionary  cooperative  agreement 
program  to  support  research  in  the 
development  of  estimates  of  functional 
impairment. 

DATE:  Applications  must  be  received  on 
or  before  June  26. 1989. 
ADDRESS:  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Contracts  and  Procurement  (NAD-30). 
400  7th  Street  SW..  Room  5301, 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  relating  to  this  cooperative 
agreement  program  should  be  directed 
to  Stephen  Luchter,  Chief.  Planning  and 
Fjlicy  Development  Division,  (NPP-32). 
^<ational  Highway  Traffic  Safety 
Administration.  400  7th  St.  SW..  Room 
5208.  Washington.  DC  20590;  (202]  366- 
2576. 
SUPPLEMENTARY  INFORMATION:  The 

agency  published  a  request  for 
cpplications  for  a  discretionary 
cooperative  agreement  program  to 
support  research  in  the  development  of 
estimates  of  functional  impairment  on 
April  13. 1989.  Numerous  requests  have 
been  received  to  extend  the  due  date  for 
applications  for  this  program.  The 
agency  has  decided  to  honor  these 
requests,  and  has  therefore  extended  the 
due  date  to  June  26, 1989.  All  other 
aspects  of  the  prior  notice  remain  valid. 

Issued  on:  April  18, 1989. 
Adele  D«rby. 

Assoc ia  te  A  dministrator  for  Plans  and  Policy. 
(FR  Doc.  89-12460  Filed  5-24-89;  8:45  am] 
BtLLma  cooc  4f  lo-n-n 

DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  May  19. 1989. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 


the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
submissionfs)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue  NW.,  Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0157. 

Form  Number:  None. 

Type  of  Review:  Revision. 

Title:  Exportation  of  Usea  Self- 
Propelled  Vehicles. 

Description:  The  information 
collection  requires  the  submission  of 
documents  verifying  ownership  of 
exporters  for  importation/exportation  of 
vehicles  in  the  United  States 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
2,000. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping:  2  hours  45 
minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  80,500  hours. 

Clearance  Officer  Dennis  Dore,  (202) 
535-9267,  U.S.  Customs  Service. 
Paperwork  Management  Branch,  Room 
6316. 1301  Constitution  Avenue  NW.. 
Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf. 
(202]  395-6880.  Office  of  Management 
and  Budget.  Room  3001.  New  Executive 
Office  Building.  Washington.  DC  20503. 
l4)is  K.  Holland. 

Departmental  Reports.  Management  Officer. 
[FR  Doc.  89-12554  Filed  5-24-89;  8:45  am] 
MLUNQ  COW  4«10-2S-M 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  May  19. 1989. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 


information  collection  requirement(8]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  the 
8ubmission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224. 1500  Pennsylvania 
Avenue  NW.,  Washington,  DC  20220. 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 

OMB  Number:  1512-0214. 
Form  Number:  ATF  F  5110.74. 
Type  of  Review:  Revision. 
Title:  Application  and  Permit  Under 
28  U.S.C.  5181— Alcohol  Fuel  Producer. 

Description:  This  form  is  used  by 
persons  who  wish  to  produce  and 
receive  spirits  for  the  production  of 
alcohol  fuels  as  a  business  or  for  their 
own  use  and  for  State  and  local 
registration  where  required.  The  form 
describes  the  person(s]  applying  for  the 
permit.  location  of  the  proposed 
operation,  type  of  permit,  location  of  the 
proposed  operation,  type  of  material 
used  for  production  and  amount  of 
spirits  to  be  produced. 

Estimated  Number  of  Respondents: 
2,696. 

Estimated  Burden  Hours  Per 
Response:  1  hour  48  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
4,853  hours. 

Clearance  Officer  Robert  Masarsky 
(202]  565-7077.  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  Room  7011, 1200 
Peimsylvania  Avenue  NW..  Washington, 
DC  20226. 

OMB  Reviewer  Milo  Sunderhauf 
(202]  395-6880.  Office  of  Management 
and  Budget.  Room  3001.  New  Executive 
Office  Building.  Washington.  DC  20503. 
Lois  K.  Holland, 
Departmental  Reports,  Management  Officer. 

[FR  Doc.  89-12555  Filed  5-24-«9;  8:45  am] 

BtLUNQ  cooc  M10-2S-II 


Sunshine  Act  Meetings 


This  section   of   the   FFDER.AL   REGISTER 
contains  notices  of  moet.'pgs  published 
under  0\e   "Government  in   the  Sunshine 
Act"   (Pub.    L.   94-409)   5   US  C.    552b(e;(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Ag<incv  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2.01  p.m.  on  Friddy,  May  IP,  1909.  the 
Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
clospd  spssinn,  by  telephone  conference 
call,  to  consider:  (1)  A  recommendation 
regarding  administrative  enforrement 
proceedings  against  an  insured  bank;  (2) 
matters  relating  to  the  possible  closing 
of  a  certain  insured  bank;  and  (3)  a 
matter  relating  to  the  Corporation's 
assistance  agreement  pursuant  to 
section  13(c)  of  the  Federal  Deposit 
Insurance  Act  with  an  insured  bank. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Mr.  J.  Michael 
Shepherd,  acting  in  the  place  and  stead 
of  Director  Robert  L.  Clarke 
(Comptroller  of  the  Currency),  seconded 
by  Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8),  (c)(9)(A)(i).  (c)(9)(A)(ii),  and 
(c)(9)(B]  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b  (c)(4), 
(c)(6),  (c)(8].  (c)(9)(A)(i],  (c)(9)(A)(ii),  and 
(c)(9)(B)). 

Dated:  May  22, 1989. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  89-12616  Filed  5-23-89;  8:53  am] 

BILLING  CODE  6714-01-M 

INTERNATIONAL  TRADE  COMMISSION 

(USITC  SE-89-20J 

TIME  AND  DATE:  Thursday,  June  1, 1989 
at  10:00  a.m. 

place:  Room  101,  500  E  Street  SW., 
Washington.  DC  20436. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 


3.  Rdlifications 

4.  Petition.s  end  Coirpidinis: 

a.  Certain  Food  Treatment  Ovens. 
Corrponents.  Parts  Ttiereof  and 
I^rocesses  Carried  Out  Therein  (D/N 
1506). 

5.  Ar.y  items  left  ovlt  f.-om  p.-p\ioLis  agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason. 
Secretary,  (202)  252-1000. 
MdV  la  19P,9. 

Kenneth  R.  Mason, 

Sf/cretary 

|FR  Doc.  B9-12r.51  Filed  5-23-89;  12:48  pir.) 

BILLIMG  CODE  7(»(M:2-M 

DEPARTMENT  OF  JUSTICE 

Parole  Commission 

Public  Announcement 

Pursuant  To  The  Government  In  the 

Sunshine  Act  (Fob.  L.  94-409)  [5  U.S.C. 

552bl 

"FEOERAL  REGISTER"  CITATION  PREVIOUS 
announcement:  54  VR  21162,  Tuesday. 
May  16, 1989. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 

Tuesday,  May  30,  1989,  9:00  a.m.  to  2:00 
p.m..  Eastern  Standard  Time. 
CHANGES  IN  MEETING:  Wednesday,  May 
31, 1989,  9:00  a.m.  to  2:00  p.m..  Eastern' 
Standard  Time. 

contact  FOR  MORE  INFORMATION:  Linda 
Wines  Marble,  Director,  Case 
Operations  and  Program  Development. 
United  States  Parole  Commission  (301) 
492-5952. 
May  22.  1989. 

Rockne  ].  Chickineli, 

Deputy  General  Counsel.  U.S.  Parole 

Commission. 

[FR  Doc.  69-12624  Filed  5-23-89;  10:06  am] 

BILUNG  CODC  4410-01-M 

DEPARTMENT  OF  JUSTICE 

Parole  Coniii;ission 

Public  Announcement 

Pursuant  To  The  Government  In  the 

Sunshine  Act 

(Pub.  L.  94-109)  [5  U.S.C.  552b] 

"FEDtRAL  REGISTER"  CITATION  PREVIOUS 

ANNOUNCEMENT:  54  KR  21162.  Tuesday. 

May  16, 1989. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 

Tuesday,  May  .30,  1089,  2:00  p.m.. 

Eastern  Standard  Time. 

CHANGES  IN  MEETING:  Wednesday,  May 

31, 1989,  2.00  p.m.,  Eastern  Standard 

Time. 

CONTACT  FOR  MORE  INFORMATION:  Linda 
Wines  Marble,  Director,  Case 
Operations  and  Program  Development, 
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United  States  Parole  Comn,ission  (303) 

492-5952. 

Rockne  |.  ChickinelL, 

Deputy  Crneral  ComseJ,  U.S.  Parole 

Comwission. 

May  22. 1989. 

|FR  Do.,.  89-12625  Filed  5-23-89;  10:06  ain| 

BILUNS  CODE  441(M)VM 

POSTAL  SERVICE 

Board  of  Governors 
Meetmg 

The  Boa.'-d  of  Coverno.'-s  of  the  United 
States  Post.il  Service,  pursuant  to  its 
Bylaws  (:?9  CKR  7.5)  and  the 
Government  m  the  Sunshine  Act  (5 
U.S.C.  552b).  hereby  gives  notice  that  it 
inlands  to  hold  a  meeting  at  8:00  a.m.  on 
Tuesday.  Juno  6, 1939,  at  the  U.S.  Postal 
Service  Field  Division  Office.  2970 
Market  Street.  Philadiphia. 
Pennsylvania,  in  Conference  Room  555. 
The  .meeting  is  open  to  the  public.  The 
Board  expects  to  discuss  the  matters 
stated  in  the  acenda  which  is  set  forth 
below.  Requests  for  info:Tnst;on  about 
the  meeting  should  be  addressed  to  the 
Secretary  of  the  Board.  David  F.  Harris, 
at  (202)  268-4800. 

There  will  also  be  a  session  of  the 
Board  on  Monday.  June  5. 1989.  but  it 
will  consist  entirely  of  briefings  and  is 
not  open  to  the  public. 

Agenda 

Tuesday  Session 

June  6 — 8:00  a.m.  (open) 

1.  Minutes  of  the  Previous  Mieling,  May  1-2, 

1989. 

2.  Remarlvs  of  the  Postmaster  General. 

3.  Report  on  Finance  Croup  Programs.  (Cnrr.or 

S.  Coppie,  Senior  Assistant  Postmaster 
General.  Finance  Group) 

4.  Report  on  EEO/Affirmatsve  Action 

F'rograrns  in  the  Philndelphia  Div'.^ion. 
(Charles  J.  James.  Philadelphia  Firld 
Division  General  Manager/Postmaster) 

5.  Capital  Investments: 

a.  San  Diepo,  California.  General  Mail 
Facility  and  Auxiliarj'  Vehicle 
Maintenance  Facil;ty.  (Stanley  W.  Smith, 
Assistant  Postmaster  General,  Faciliiics 
Department) 

b.  Fi,;!  Sorting  Mathines.  (Peter  A. 
jacobson.  Assistant  Postmaster  General. 
Engineering  and  Technical  Suppport 
Department) 

6.  Tentative  Agenda  for  July  10-11. 1989, 

mer;ing  in  Washington.  DC. 
David  F.  Harris. 
Secretary. 

[FR  Doc  89-12662  Filed  5-23-89;  2.10  pm] 

BILUNG  cooc  r710-12-«l 
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This  section  of  the   FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put}<ished  Presidential.  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  fire  prepared  by  the  Office  of 
tfie  Federal "  Register.  Agency  prepared       , 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
Issue. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Mariceting  Service 
7  CFR  Part  52 

(FV-M-206] 

United  State*  Standard*  for  Grade*  of 
Picide* 

Correction 

In  proposed  rule  document  89-11147 
beginning  on  page  20133  in  the  issue  of 
Wednesday,  May  10, 1989,  make  the 
following  corrections: 

{5^1691    [ConrM:tMi] 

1.  On  page  20140,  in  Table  VIII,  in  the 
first  column,  in  the  third  entry,  "EVN" 
should  read  "EVM". 

2.  On  the  same  page,  in  the  same 
table,  in  footnote  1,  "Connect"  should 
read  "Cannot". 

•tUJNO  COM  1SOM1-0 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-516;FRL*3554-51] 

Ciba-Geigy  Corp.;  Amended  Pesticide 
Petition 

Correction 

In  notice  document  89-8820  beginning 
on  page  15802  in  the  issue  of 


Wednesday,  April  19, 1989,  make  the 
following  corrections: 

1.  On  page  15803,  in  the  1st  column, 
under  ADDRESS,  in  the  3rd  paragraph,  in 
the  8th  line,  "409"  should  read  "40";  in 
the  14th  line,  "without"  was  misspelled; 
and  in  the  18th  line,  "excluding"  was 
misspelled. 

2.  On  the  same  page,  in  the  same 
column,  under  FOR  further 
INFORMATION  CONTACT,  in  the  Second 
paragraph,  in  the  last  line,  "557-1990" 
should  read  "557-1900". 

3.  On  the  same  page,  in  the  same 
column,  under  SUPPLEMENTARY 
INFORMATION,  in  the  second  paragraph, 
in  the  first  line,  "originally"  was 
misspelled. 

4.  On  the  same  page,  in  the  second 
column,  the  third  and  fourth  lines  should 
read  "Federal  Register  of  March  15, 1989 
(54  FR  10715)." 

MUMQ  COOC  1S0S-0M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-51731;  FRL-3567-2] 

Toxic  and  Hazardous  SutMtances; 
Certain  Chemicals  Premanufactur* 
Notices 

Correction 

In  notice  document  89-10720  beginning 
on  page  19232  in  the  issue  of  Thursday, 
May  4. 1989,  make  the  following 
corrections: 

1.  On  page  19233,  in  the  first  column, 
the  second  "P  89-490"  should  read  "89- 
492";  and  under  that  entry,  in  the 
paragraph  headed  "Use/Production",  in 
the  third  line,  "318,000,800,000"  should 
read  "318,000-800,000". 

2.  On  the  same  page,  in  the  second 
column,  "P89-490"  should  read  P89-500". 


3.  On  the  same  page,  in  the  same 
column,  under  "P89-501",  in  the  line 
biginning  "ChemicaF',  "Alkylarly" 
should  read  "Alkylaryl", 


BHXINQ  CODE  1S0S.«1.O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docl(«t  No.  89N-0165] 

Animal  Drug  Export;  Yohimbine 
Injectable 

Correction 

In  notice  document  89-11380 
appearing  on  page  20642  in  the  issue  of 
Friday,  May  12, 1989,  make  the  following 
correction: 

On  page  20642,  in  the  second  column, 
under  FOR  FURTHER  INFORMATION 
CONTACT,  in  the  second  line,  "HFC" 
should  read  "HFA". 

BILUNO  COOC  1Mfr41-0 


Thursday 
May  25.  1989 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  86 

Certification  Programs  for  Banking  and 

Trading  of  Oxides  of  Nitrogen  and 

Particulate  Emission  Credits  for  Heavy- 

Duty  Engines;  Notice  of  Proposed 

Rulemaking 


JMI 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  M 
iraL-3445-21 

Certification  Programs  for  Banking 
and  Trading  of  Oxides  of  Nitrogen  and 
Particulate  Emission  Credits  for 
Heavy-Duty  Engines 

AOCNCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulen:aking. 

tUMMANV:  EPA  is  proposing  new 
certification  programs  for  banking  and 
trading  of  oxides  of  nitrogen  and 
particulate  emission  credits  for  diesel-, 
gasoline-,  and  mefhanol-fueled  heavy- 
duty  engines.  Banking  would  be 
effective  for  the  1990  model  year  while 
trading  would  be  elective  for  the  1991 
model  year.  Also  as  part  of  this  action, 
EPA  is  proposing  to  expand  the  heavy- 
duty  engine  emissions  averaging 
program  to  take  effect  beginning  in  the 
1991  model  year  to  make  it  consistent  in 
scope  with  the  program  proposed  for 
banking  and  trading.  No  changes  are 
being  proposed  for  the  existing  oxides  of 
nitrogen  and  particulate  matter  emission 
standards  for  these  engines.  However, 
^  EPA  is  proposing  a  ceiling  value  for 
particulate  emissions  standard  family 
emission  limits  from  urban  buses  under 
emissions  banldng,  trading,  and 
averaging. 

Implementation  of  this  proposal 
should  help  to  reduce  the  cost  of 
controlling  oxides  of  nitrogen  and 
particulate  emissions  from  heavy-duty 
engines  without  increasing  total  ambient 
levels  of  these  pollutants.  This  proposal 
would  also  encourage  the  development 
and  use  of  new  emission  control 
technology  and  lower  emitting 
alternative  fuels  in  heavy-duty  engines, 
which  could  lead  to  lower  emissions 
from  future  engines. 
DAT!*:  Public  Hearing:  EPA  will 
conduct  a  public  hearing  on  this 
proposal  beginning  at  9KX)  a.m.  on  June 
27, 1989.  The  hearing  will  continue 
throughout  the  day  until  all  testimony 
has  been  presented.  Comments  on  the 
proposal  will  be  accepted  for  30  days 
following  conclusion  of  the  hearing. 
Comments  must  be  submitted  by  July  27, 
1989.  Additional  information  on  the 
public  hearing  and  the  submission  of 
comments  can  be  found  under  "Public 
Participation"  in  the  Supplementary 
Information  Section  of  this  Notice. 
AOOMlMlt:  The  public  hearing  will  be 
held  in  the  conference  rooms  at  the  EPA 
Motor  Vehicle  Emission  L.aboratory. 
2565  Plymouth  Road,  Ann  Arbor, 


Michigan.  Interested  parties  may  send 
written  comments  to:  Ihiblic  E)ocket  A- 
87-03,  Central  Docket  Section,  U.S. 
Environmental  Protection  Agency,  Room 
4,  South  Conference  Center  (LE-131),  401 
M  Street,  SW.,  Washington,  DC  2046a 
If  possible,  a  copy  of  the  written 
comments  should  also  be  submitted  to 
the  EPA  contact  listed  below. 

Copies  of  materials  relevant  to  this 
rulemaking  are  contained  in  Public 
Docket  A-67-03  at  the  Central  Docket 
Section  of  the  U.S.  Environmental 
Protection  Agency,  at  the  address  given 
above.  Docket  material  is  available  for 
review  between  the  hours  of  8:00  a.m. 
and  3:00  p.m.,  Monday  through  Friday. 
As  provided  in  40  CFR  Part  2,  a 
reasonable  fee  may  be  charged  for 
copying  services. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Mrs.  Angela  Lindner,  Emission  Control 
Technology  Division,  U.S. 
Environmental  Protection  Agency,  2565 
Plymouth  Road.  Ann  Arbor,  Ml  48105. 
Telephone:  (313)  668-4504. 
SUPPLIMENTARV  INFORMATION: 

L  Extended  Sununary 

A.  The  Banking  and  Trading  Concepts 

EPA  is  proposing  certification  banldng 
and  trading  programs  as  a  method  to 
reduce  the  cost  of  controlling  heavy- 
duty  engine  (HDE)  oxides  of  nitrogen 
(NOx)  and  particulate  matter  (PM) 
emissions  while  still  maintaining  the 
same  total  level  of  emission  control  in- 
use.  The  banking  and  trading  programs 
would  create  the  opportunity  for  these 
cost  reductions  by  allowing  HDE 
manufactiuers  to  trade  [e.g.,  buy/sell) 
NOi  and  PM  emission  credits  within  a 
model  year  or  to  bank  credits  for  use  in 
future  model  years.  Industry-wide  costs 
could  be  reduced  since  manufacturers 
can  optimize  their  marginal  costs  of 
compliance  across  the  industry  as  a 
whole  or  across  model  years.  The 
economic  incentives  created  by  banking 
and  trading  programs  would  also  act  to 
promote  the  development  and  use  of 
improved  emission  control  technologies 
and  the  development  and  sale  of  HDEs 
using  alternative  fuels.  To  understand 
these  proposed  changes,  a  brief  review 
of  certiflcation  procedures  may  be 
helpful. 

Historically,  EPA  set  HDE  emission 
standards  that  required  that  each  of  a 
manufacturer's  HDE  families  be  certified 
to  emit  at  or  below  the  emission 
standards,  in  a  Federal  Register  notice 
dated  March  15, 1985  (50  FR  10606),  EPA 
promulgated  NOx  and  PM  standards  for 
1991  and  later  model  year  HDEs  that 
allow  HDE  manufacturers  to  average  the 
emission  levels  for  these  pollutants 
between  or  among  their  engine  families 


within  specified  subclasses.  More 
specifically,  the  averaging  program 
promulgated  at  that  time  included  NOx 
averaging  for  heavy-duty  gasoline 
engines  (HDGEs)  and  NO,  and  PM 
averaging  within  three  specified 
subclasses  for  heavy-duty  diesel  engines 
(HDDEs).  HDDEs  used  in  urban  buses 
may  average  NOx  emissions  with  other 
HDDEs  used  in  the  same  subclass,  but 
are  precluded  from  any  form  of  PM 
averaging.  EPA  recently  promulgated  a 
very  similar  averaging  program  for 
heavy-duty  methanol-fueled  engines 
(HDMEs)  applicable  beginning  1991.  In 
the  methanol  averaging  program.  Otto- 
cycle  HDMEs*  are  treated  in  the  same 
manner  as  HDGEs  and  diesel-cycle 
HDMEs  are  treated  in  the  same  manner 
as  petroleum-fueled  HDDEs. 

The  averaging  concept  allows  some 
engine  families  to  emit  at  levels  above 
that  of  the  standard,  as  long  as  other 
engine  families  produced  by  the 
manufacturer  within  a  specified 
averaging  set  can  offset  these  higher 
emission  levels  by  emitting  at  levels 
below  that  of  the  standard.  The 
averaged  FELs  (weighted  by  horsepower 
and  actual  U.S.  production  volumes) 
must  be  at  or  below  the  applicable 
emission  standard.  Averaging,  therefore, 
allows  manufacturers  to  optimize  their 
emission  control  systems  between 
di^erent  engine  families,  which  reduces 
control  costs.  However,  averaging  only 
benefits  manufacturers  with  several  (at 
least  two)  engine  families  within  the 
allowed  averaging  set 

Trading  is  an  extension  of  the 
averaging  concept  that  provides  the 
opportunity  for  all  manufacturers  to 
optimize  their  emisswkn  control  systems 
and  reduce  costs  by  allowing  them  to 
average  their  emissions  with  one 
another.  Under  this  program,  an  engine 
family  with  a  relatively  low  emission 
control  cost  could  be  designed  to  be 
certified  below  the  level  of  the  emission 
standard,  thus  generating  emission 
"credits."  These  credits  could  then  be 
traded  [e.g.,  sold)  to  another 
manufacturer  who  has  one  or  more 
engine  families  with  relatively  high 
costs  of  emission  control.  The  second 
manufacturer  could  then  design  its 
families  to  be  t  ertified  above  the  level 
of  the  standard  and  use  the  purchased 
emission  credits  to  compensate  for  the 
difference  between  the  level  of  the 
emission  standard  and  the  certified 
level.  As  with  averaging,  trading  would 
be  allowed  only  within  specified  trading 
sets,  which  are  descril>ed  later  in  this 


■  See  Section  Il-A  for  a  more  detailed 
explanation  of  the  HDE  combustion  cycles,  types, 
•nd  subclasses. 


section.  Permitting  emission  control 
systems  to  be  optimized  through  trading 
would  reduce  manufacturing,  operating, 
and  maintenance  costs,  while  still 
maintaining  the  same  total  degree  of 
emissions  control. 

Banking  can  also  be  viewed  as  an 
extension  of  the  averaging  concept 
Banking  allows  a  manufacturer  to 
produce  emission  credits  and  save  them 
for  a  period  of  time  (banking)  for  future 
use  within  an  established  averaging  or 
trading  program  or  for  single  application 
to  a  given  engine  family.  Banking 
inherently  expands  the  emission  control 
technology  optimization  and  cost  saving 
benefits  of  averaging  and  trading  since 
it  increases  the  manufacturer's 
flexibility  by  adding  a  time  dimension 
over  which  credits  can  be  used. 

One  key  advantage  of  banking  is  that 
it  could  help  manufacturers  by  allowing 
a  smoother  transition  of  control 
technology  between  model  years  when 
new  emission  standards  become 
effective.  To  accomplish  this  transition, 
a  partial  reduction  in  certiHed  emission 
levels  would  have  to  be  made  before  the 
new  emission  standard  becomes 
effective,  in  order  to  create  credits. 
When  the  new  emission  standard 
becomes  effective,  these  credits  could 
then  be  used  in  an  averaging  or  trading 
program  to  provide  the  manufactiuers 
greater  flexibility  in  reducing  emissions 
from  their  engine  families.  "The  use  of 
banked  credits  would  also  extend  the 
time  before  a  manufacturer's  engine 
families  would  have  to  attain  the  level 
of  the  new  emission  standards,  which,  in 
turn,  provides  manufacturers  increased 
flexibility  in  terms  of  product  planning 
and  development.  Greater  product 
planning  flexibility  and  some  insurance 
against  unforeseen  emission-related 
problems  during  production  may  also  be 
afforded  if  banking  is  available  during 
periods  when  emission  standards  are 
stable. 

Banking  and  trading  programs  are 
worthwhile  because  they  increase  the 
manufacturers'  flexibility  and  provide 
the  opportunity  for  a  savings  in  the  costs 
of  reducing  emissions.  The  value  of 
emission  credits  is  enhanced  beyond 
that  with  avci  aging  alone,  because, 
under  trading,  credits  become 
marketable  and,  under  banking,  credits 
take  on  a  time  value.  In  fact,  it  may  be 
that  banking  and  trading  programs  could 
provide  an  economic  incentive  to  spur 
the  development  and  use  of  lower 
emitting  engines  or  improved  emission 
control  technology  to  generate  credits. 
The  achievements  demonstrated  through 
these  engines  and  control  technologies 
could  then  serve  as  the  technological 
basis  for  more  stringent  emission 


standards  in  the  future.  Thus,  banking 
and  trading  programs  would  be 
anticipated  to  have  environmental  as 
well  as  economic  benefits. 

The  banking  and  trading  programs 
proposed  today  have  been  carefully 
structured  to  have  no  adverse 
environmental  impact.  No  adverse 
impact  would  be  expected  from  trading, 
since  emissions  among  the 
manufacturers'  engines  would  average 
out  to  the  level  of  the  applicable 
standards.  Similarly,  no  adverse  impact 
would  be  expected  from  banking,  since 
emission  levels  averaged  over  the  model 
years  involved  would  be  the  same  as 
those  expected  if  all  engine  families 
emitted  at  the  level  of  applicable 
emission  standards  each  model  year. 
Moreover,  under  banking,  emission 
reductions  would  be  achieved  earlier 
than  would  otherwise  occur,  which 
would  provide  greater  benefits  to 
society.  In  "present  value"  terms, 
benefits  realized  in  the  near  term  are 
worth  more  to  society  than  beneHts 
realized  later  in  time. 

However,  it  should  be  clear  that 
addressing  any  potential  adverse 
environmental  impact  requires  programs 
that  are  structured  to  minimize  or 
eliminate  possible  situations  which 
could  lead  to  in-use  emission  increases. 
This  requires  that  in  the  absence  of 
better  data,  etc.  transactions  be  limited 
to  engines  with  similar  design, 
operating,  and  use  characteristics.  Such 
considerations  existed  when  EPA  first 
promulgated  HDE  NOx  and  PM 
averaging;  and,  as  is  described  below, 
EPA  is  proposing  banking  and  trading 
programs  with  similar  (although  not 
identical)  fuel  and  subclass  restrictions 
as  exist  for  the  current  averaging 
program.  Absent  other  possible 
measures  or  provisions  which  are 
discussed  in  Section  FV  below,  EPA 
believes  such  restrictions  are  necessary. 

B.  Summary  of  the  Proposed  Programs 

The  trading,  banking,  and  expanded 
averaging  programs  which  are  the 
subject  of  this  proposal  are  summarized 
briefly  below.  More  detail  and 
supporting  rationale  are  contained  in 
Section  IV  of  this  notice. 

The  banking  program  is  proposed  for 
the  1990  model  year  while  the  trading 
and  expanded  averaging  programs  are 
proposed  for  the  1991  model  year.  All 
would  include  diesel-,  gasoline-,  and 
methanol-fueled  HDEs.  As  in  the  current 
NOx  and  PM  averaging  program  for 
these  engines,  trading  and  averaging  of 
emission  credits  would  only  be  allowed 
among  engine  families  within  specified 
sets.  In  general,  these  sets  would  be 
similar  to  those  used  in  the  existing  HDE 
averaging  program.  For  petroleum-  and 


methanol-fueled  diesel  HDEs.  trading 
would  be  permitted  only  between  engine 
families  within  the  same  subclass  [i.e., 
light  medium,  or  heavy).  As  with  the 
current  averaging  program,  cross- 
subclass  trading  would  not  be  allowed 
for  diesel  engines,  except  possibly  as 
discussed  in  Section  FV.  Also  like  the 
present  averaging  program,  trading 
would  be  allowed  among  all  gasoline- 
and  methanol-fueled  Otto-cycle  HDEs. 

To  increase  the  manufacturers' 
flexibility  and  the  potential  cost  savings, 
today's  notice  proposes  three  new 
provisions  beyond  those  in  the  current 
HDE  averaging  program.  These 
provisions  do  reflect  a  shift  from  past 
policies,  but  should  not  cause  adverse 
environmental  or  equity  impacts.  The 
provisions,  which  are  described  below, 
would  be  applicable  to  both  averaging 
and  trading  for  1991  model  year  HDEs 
and,  thus,  would  revise  the  current 
averaging  program. 

First  due  to  the  similar  emission  traits 
(high  NOx  and  PM  emissions  relative  to 
those  of  HC  and  CO)  and  expected  use 
characteristics  of  diesel-cycle  engines, 
averaging  and  trading  between 
petroleum-  and  methanol-fueled  diesel 
HDEs  would  be  permitted.  Likewise, 
averaging  and  trading  between  gasoline- 
and  methanol-fueled  Otto-cycle  HDEs 
would  also  be  permitted  because  of  their 
similar  emission  traits  (high  HC  and  CO 
relative  to  NOx  and  PM)  and  expected 
use  characteristics.  However, 
exchanging  PM  and  NOx  credits 
between  engine  families  in  the  different 
petroleum-  and  methanol-fueled  diesel 
HDE  subclasses  would  still  not  be 
permitted.  Also,  averaging  and  trading 
between  "diesel-cycle"  and  Otto-cycle 
HDMEs  would  not  be  permitted  except 
as  noted  below. 

Second,  a  new  heavy  heavy-duty 
engine  (HHDE)  category  would  be 
established  and  would  be  analogous  to 
the  current  heav^-HDDE  subclass  but 
would  also  include  HDDEs,  HDGEs.  and 
HDMEs.  Cross-fuel  averaging  and 
trading  between  all  engine  families  in 
this  HHDE  category  would  be  allowed 
for  NOx,  regardless  of  the  fuel  used. 

Third,  the  averaging,  trading,  and 
banking  programs  would  be  extended  to 
cover  the  urban  bus  particulate 
standard.  In  so  doing,  PM  averaging  and 
trading  would  be  allowed  among  all 
urban  bus  engine  families  [i.e.,  HDDE 
and  HDMDE  urban  buses).  Exchanging 
PM  credits  between  urban  bus  engines 
and  other  HDEs  would  still  not  be 
allowed.  However,  NOx  averaging  and 
trading  with  other  HDEs  would  be 
permit  fed. 

As  previously  stated,  the  three  new 
provisions  proposed  above  represent  a 
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shift  in  EPA's  past  policy  regarding 
cross-fuel  credit  exchanges.  These 
provisions  are  being  proposed  for  two 
reasons.  First,  they  would  provide  a 
small  increase  in  flexibility  and 
therefore  could  provide  a  cost  savings 
for  manufacturers.  However,  they  are 
still  relatively  limited  in  nature  and 
would  not  be  expected  to  lead  to 
significant  adverse  equity  or 
environmental  impacts.  Second,  these 
provisions  would  help  promote  the  use 
of  alternative  fuels  (at  present 
methanol)  which  could  provide  an 
environmental  beneflt 

The  benefits  of  expanded  averaging, 
trading,  and  banking  would  be  increased 
over  those  expected  from  a  more  limited 
approach  which  does  not  include  such 
flexibilities.  Nevertheless,  it  is  important 
to  note  that  averaging  and  trading 
between  HDGEa,  HDDEs.  and  HDMEs 
would  be  permitted  only  for  NO,  credit 
exchanges  between  engines  within  the 
new  HHOE  category.  No  other  cross- 
cycle  averaging  or  trading  is  proposed, 
including  credit  exchanges  between 
Otto-cyde  and  diesel-cycle  HDMEs. 
Although  cross-cycle  exchanges  of  PM 
credits  would  not  be  allowed  under  the 
proposal  EPA  would  consider 
establishing  such  a  program  if 
manufacturers  provide  specific 
proposals  (e.g.,  test  procedures, 
emission  standards,  etc)  to  implement 
such  a  program.  Furthermore,  as  with 
the  past  averaging  programs,  banking 
and  trading  would  not  apply  to  engines 
certified  under  the  California  vehicle/ 
engine  emission  control  program.  These 
California  engines  would  not  be  allowed 
to  either  generate  or  use  credits.  Cross- 
pollutant  credit  exchanges  are  also  still 
prohibited. 

Finally,  in  terms  of  banking  EPA  is 
proposing  two  different  approaches  for 
comment  and  is  also  seeking  comment 
on  several  parameters  which  need  to  be 
considered  in  the  design  of  a  banking 
program.  First  EPA  is  proposing  a  NO, 
and  FM  banking  program  that  would  be 
effective  only  during  the  transition 
period  to  stricter  standards  for  either 
pollutant.  Under  this  program,  the 
generation  and  deposit  of  NO,  and  PM 
credits  could  occur  one  to  three  model 
years  prior  to  the  model  year  in  which 
the  new  standard  takes  effect.  The 
withdrawal  and  use  of  credits  would  be 
allowed  beginning  the  same  year  when 
generated  and  ending  two  model  years 
after  the  new  standard  takes  effect. 
With  this  relatively  limited  banking 
program,  no  credit  depreciation 
provisions  are  being  proposed.  Under 
this  approach,  banking  would  first  be 
made  available  for  the  1891  NO,  and 
PM  standards  and  would  continue  for 


the  1994  standards.  This  proposal  would 
allow  dejiosit  of  credits  in  model  years 
1900  through  1993  and  withdrawal  of 
credits  in  model  years  1091  through  1905. 
As  an  alternative  approach.  EPA  is 
proposing  a  rolling  banking  program 
where  credits  for  banking  could  be 
generated  in  any  model  year  and  would 
have  a  life  of  up  to  Hve  years.  (This  will 
henceforth  be  referred  to  as  the  rolling 
banking  program.)  With  regards  to  this 
second  proposal  EPA  is  specifically 
seeking  comment  on  the  need  for  and 
desirability  of  a  rolling  banking 
program,  the  appropriate  credit  life,  and 
whether  or  not  and  if  so,  how  credits 
should  be  depreciated. 

Banked  credits  could  be  used  in  an 
averaging  program,  traded,  or  applied 
singly  to  a  given  engine  family. 
However,  the  use  of  banked  credits 
would  be  subject  to  the  restrictions 
which  are  applicable  to  the  engine  type 
(cycle,  fuel,  subclass)  which  originally 
generated  the  credit. 

C.  Summary  of  Economic  Benefits 

The  savings  in  emission  control  costs 
that  would  accrue  from  a  program  due 
to  trading  were  estimated  under  an  EPA 
contract.*  The  potential  savings 
estimates  fell  into  two  basic  categories: 
(1)  Avoided  costs  of  fuel  consumption 
increases  resulting  from  NO,^reduction 
techniques  and  PM-reducing  trap 
oxidizers  and  (2)  deferred  initial 
purchase  and  maintenance  costs  for  trap 
oxidizers.  Using  the  1991  emission 
standards  and  a  program  structure 
similar  to  the  existing  HDE  averaging 
programs,  the  economic  analysis 
showed  that  trading  could  save 
approximately  $7.8  million  per  year  in 
total  emission  control  costs  over  those 
expected  with  averaging  alone.  An 
important  benefit  reflected  in  this  value 
is  the  "evening  out"  of  cost  savings 
among  manufacturers.  Through  trading, 
all  manufacturers  would  have  the 
opportunity  to  obtain  credits  and 
thereby  reduce  their  costs. 

The  cost  savings  study  was  prepared 
before  a  banking  program  was 
considered  and  the  methanol-fueled 
HDE  regulations  were  promulgated.  The 
study  also  does  not  include  the  potmtial 
cost  savings  which  accompany  the  three 
new  cross-fuel  provisions  discussed 
above.  Furthermore,  potential  cost 
savings  are  probably  understated 
because  data  was  not  available  to 
account  for  cost  differences  among 


*  "Savinga  Prom  tb«  Application  of  Tradins  ud 
Avaraging  to  Haavy-duty  Engine  Regulatioo," 
Sobotka  and  Company,  Inc^  Augu*t  ISSS.  (All 
documenti  footnoted  In  this  preamble  are  available 
In  the  pubUe  dockata  referenced  in  Ih*  Addlaaaaa 
•action.) 


manufacturers  and  con^>Iiance  cost 
differences  among  engine  families 
themselves.  As  data  permits,  these  will 
be  taken  into  account  in  a  forthcoming 
updated  version.  Conversely,  due  to 
recent  technology  changes  in  the  HDIK 
field,  many  maniifacturers  now  feel  that 
particulate  traps  will  not  be  required  on 
most  families  in  order  to  meet  the  1991 
PM  emission  standard.  This  could 
reduce  the  potential  cost  savings. 
Although  the  economic  model  requires 
updating,  the  existing  results  do  provide 
a  general  idea  of  the  benefits  that  can  be 
obtained  with  banking  and  trading.  The 
results  of  the  analysis  are  shown  in 
Table  1. 

Table  1.— Emissions  Control  Costs 
FOR  1991  Standards 

[Million  dollars  per  year] 
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n.  Devdopment  ofPtopoeal 

As  was  menticmed  previously,  EPA 
published  a  March  1965  rule  which 
promulgated  a  series  of  emission 
standards  aimed  at  reducing  the  level  of 
NOx  and  PM  emissions  from  HDEs. 
Beginning  in  the  1900  model  year,  the 
HDE  NOj  emission  standard  will  drop 
to  6.0  grams  per  brake-horaepower-hour 
(g/BHP-hr).  with  another  reduction  to  5.0 
g/BHP-hr  required  for  1991  HDEs.  For 
HDDEs,  FM  emissions  were  regulated 
for  the  first  time  starting  with  the  1988 
model  year,  with  an  emission  standard 
of  0.60  g/BHP  hr.  For  1991,  the  PM 
standard  drops  to  aiO  g/BHP-hr  for 
urban  buses,  and  by  1904  the  PM 
standard  will  be  reduced  to  aiO  g/BHP- 
hr  for  all  HDDEs. 

EPA  aet  these  standarda  according  to 
the  technology-forcing  mandate  of  the 
Clean  Air  Act.  At  the  same  time,  EPA 
sou^t  to  provide  the  regulated  industry 
and  society  as  a  whole  with  the  most 
cost  effective  means  of  achieving  and 
demonstrating  compliance  with  the 
emission  standards.  EPA  has 
determined  that  emissions  averaging 
programs  are  desirable  for  the  NOx  end 
PM  emission  standards  for  HDGEs. 


HDDEs.  and  HDMEs  (except  for  urban  . 
buses  in  the  case  of  VM)  beginning  in  the 
1991  model  year.  EPA  designed  the 
averaging  programs  in  such  a  way  as  to 
reduce  the  cost  of  compliance  with  the 
relatively  stringent  emission  standards, 
while  still  gaining  the  full  emission 
reduction  anticipated  by  implementing 
more  stringent  standards.  Thus,  the 
overall  cost  effectiveness  of  the 
standards  was  improved. 

With  today's  notice.  EPA  is  proposing 
to  expand  the  existing  HDE  averaging 
program  to  cover  urban  bus  PM 
standards  and  to  include  banking  and 
trading  programs  for  all  HDEs  to  further 
enhance  the  cost-effectiveness  of  these 
HDE  NOx  and  PM  emission  standards. 
Three  brief  discussions  are  presented 
below  to  provide  background 
information  which  may  be  helpful  to 
imderstand  the  details  of  this  proposal. 
First  to  help  explain  the  structure  of  the 
averaging,  trading,  and  banking 
programs,  a  brief  review  of  EPA's  HDE 
categories  will  be  presented.  Second, 
since  it  is  the  basic  building  block  for 
the  proposed  banking  and  trading 
programs,  the  existing  averaging 
program  will  be  described.  Finally,  a 
short  review  of  the  history  of  banking 
and  trading  will  then  describe  how  the 
proposed  programs  grew  out  of  the 
existing  averaging  program. 

A.  Engine  Category  Description 

HDEs  fall  into  several  categories.  The 
two  major  distinctions  between  HDEs 
are  the  type  of  combustion  cycle  used  to 
generate  power  and  the  type  of  fuel 
burned.  Presently,  the  two  types  of 
combustion  cycles  used  in  HDEs  are  the 
Otto  cycle  and  diesel  cycle  (sometimes 
called  the  compression-ignition  cycle). 
Historically,  Otto-cycle  HDEs  have 
burned  gasoline  fuel,  while  diesel-cycle 
HDEs  have  burned  petroleum-based 
diesel  fuel.  However,  methanol-fueled 
Otto-cycle  HDEs  and  methanol  fueled 
diesel-cycle  HDEs  are  now  being 
developed.  Since  the  trading,  banking 
and  expanded  averaging  programs 
affect  all  HDEs,  some  classification 
terminology  would  be  helpful  to 
facilitate  the  following  discussions.  The 
following  acronyms  will  be  used  to 
represent  each  of  the  four  major  engine 
types  as  described  in  Subpart  A  of  the 
Code  of  Federal  Regulations: 
HDGE:  heavy-duty  gasoline-fueled  Otto- 
cycle  engine 
HEHJE:  heavy-duty  petroleum-fueled 

diesel  engine 
HDMDE:  heavy-duty  methanol-fueled 

diesel  engine 
HDMOE:  heavy  duty  methanol-fueled 
Otto-cycle  engine 


For  sake  of  completeness  it  should  also 
be  noted  that  the  acronym  HDE  refers  to 
all  heavy  duty  engines  while  HDME 
refers  to  all  heavy-duty  methanol  fueled 
engines. 

In  addition  to  categorizing  HDEs  by 
the  combustion  cycle  and  fuel  type, 
HDEs  are  also  categorized  by  other 
criteria.  HDDEs  and  HDMDEs  can  be 
categorized  into  light  medium,  and 
heavy  subclasses.  The  determination  of 
subclass  is  based  on  factors  such  as  the 
Gross  Vehicle  Weight  Rating  (GVWR)  of 
the  vehicle  in  which  the  engine  is 
installed,  vehicle  usage  and  operating 
patterns,  vehicle  design  characteristics, 
engine  horsepower,  and  other  engine 
design  and  operating  characteristics. 

Light  heavy-duty  diesel  engines 
(LHDDEs)  usually  have  non-sleeved 
cylinders,  are  not  designed  for  rebuild, 
generally  have  horsepower  ratings 
between  70  and  170,  and  normally  are 
found  in  vehicles  having  a  GVWR 
between  8.501  and  19,500  pounds. 
Medium  heavy-duty  diesel  engines 
(MHDDEs)  include  both  sleeved  and 
non-sleeved  engines,  may  be  designed 
for  rebuild,  and  have  horsepower  ratings 
typically  from  170  to  250.  They  are 
normally  found  in  vehicles  with  a 
GVWR  between  19,501  and  33.000 
pounds.  Heavy  heavy-duty  diesel 
engines  (HHDDEs)  are  sleeved  and  are 
designed  for  multiple  rebuilds.  Their 
rated  horsepower  generally  exceeds  250, 
and  they  are  normally  used  in  vehicles 
whose  GVWR  exceeds  33.000  pounds. 
EPA  expects  future  HDMDEs  to  have 
similar  designs  and  operating 
characteristics  and  would  therefore  fall 
into  similar  categories. 

While  there  are  also  some  differences 
among  FfDGEs.  the  broad  differences  in 
horsepower,  basic  engine  design,  useful 
life,  usage  patterns  and  rebuild  patterns 
do  not  exist  for  these  engines.  Because 
of  these  similarities,  there  are  no 
subclasses  for  HDGEs.  Since  HDMOEs 
would  be  expected  to  compete  with  and, 
in  some  cases,  replace  HDGEs,  fbture 
HDMOEs  would  be  expected  to  have  the 
same  operating  and  use  characteristics 
as  HDGEs.  Thus,  there  are  no 
subclasses  for  HDMOEs. 

The  HDE  group  also  includes  a  special 
sub-group,  urban  bus  engines.  As 
described  in  the  Code  of  Federal 
Regulations,  an  urban  bus  is  a  heavy- 
duty  diesel-powered  vehicle  with  a  load 
capacity  of  fifteen  or  more  passengers 
intended  primarily  for  intra-city 
operation  Its  use  is  characterized  by 
short  rides  and  frequent  stops.  The 
recent  final  rule  implementing  emission 
standards  and  other  provisions  for 
methanol-fueled  vehicles/engines 
expanded  this  definition  to  include 
HDMDEs. 


B.  Existing  Averaging  Program 

The  proposed  HDE  banking  and 
trading  programs  are  designed  as  an 
extension  of  the  current  HDE  averaging 
concepts  and  utilize  the  same  basic 
rationale  and  structure  as  the  existing 
HDE  NO,  and  PM  averaging  program. 
To  help  explain  how  today's  proposal 
was  developed,  a  review  of  the 
structure,  rationale,  and  procedures 
used  in  the  existing  HDE  averaging 
program  is  included  below. 

First  in  terms  of  structure,  the  current 
averaging  program  was  designed  to 
apply  to  all  three  types  of  HDEs: 
HDGEs.  HDDEs,  and  HDMEs.  To 
maximize  the  manufacturers'  flexibility 
and  the  potential  cost  savings,  a  largely 
unrestricted  program  structure  was 
desirable.  However,  as  discussed  in  the 
preamble  for  the  averaging  rule  (50  FR 
10606,  March  15, 1985),  many 
commenters  expressed  concerns  that  a 
largely  unrestricted  program  could  have 
adverse  environmental  and  equity 
effects.  Some  commenters  stated  that 
localized  increases  in  pollutant 
concentrations  could  result  from  a 
nonhomogeneous  distribution  of 
vehicles  in  an  averaging  program.  Other 
commenters  were  concerned  that  cross- 
fuel  averaging  could  result  in  fleetwide 
emission  increases  and  adverse  equity 
effects.  Some  commenters  also  argued 
that  the  large  differences  in 
manufacturer  size  would  result  in  large 
differences  in  the  extent  to  which 
manufacturers  could  make  use  of  an 
averaging  program.  Manufacturers  with 
very  diverse  product  lines  could  utilize 
averaging  to  a  greater  extent  than 
manufacturers  with  limited  product  lines 
and  thereby  could  obtain  a  larger 
reduction  in  costs. 

EPA  generally  agreed  with  these 
comments,  and  therefore,  established 
several  prohibitions  to  address  these 
potential  adverse  equity  and 
environmental  impacts  of  an  averaging 
program.  Under  the  present  HDE 
averaging  program,  cross-fuel  averaging 
is  not  permitted.  Also,  for  similar 
reasons,  cross-subclass  averaging  is  not 
permitted  for  HDDEs  and  HDMDEs.  No 
such  restrictions  exist  for  HDGEs  and 
HDMOEs  since  subclass  categories  do 
not  apply  to  these  engines.  Finally, 
because  of  their  unique  operating  mode, 
HDEs  used  in  urban  buses  are  not 
permitted  to  average  PM  emissions  at 
all.  However,  these  special  provisions 
do  not  apply  to  urban  bus  NO, 
emissions.  For  NO,  emissions,  urban 
buses  are  treated  as  other  HDEs. 

Second,  in  terms  of  procedures,  it 
should  be  noted  that  participation  in  the 
averaging  program  is  voluntary. 
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Manufacturers  may  choose  to  preclude 
any  or  all  engine  families  from 
averaging.  Manufacturers  electing  to 
participate  in  the  HDE  averaging 
program  must  determine,  prior  to 
certification,  emission  limits  for  each 
family  to  be  included  in  the  averaging 
program.  Each  family  emission  limit 
(FEL)  has  the  same  relationship  to  a 
particular  engine  family  as  emission 
standards  currently  have  to  all  engine 
families.  The  FELs  are  to  be  set  by  the 
manufacturer  at  levels  both  above  and 
below  the  emission  standard.  However, 
there  is  a  ceiling  level,  determined  by 
EPA,  above  which  no  engine  family  will 
be  certifled. 

Compliance  is  evaluated  two  different 
ways.  First,  each  engine  within  a  family 
must  meet  the  FEL  for  that  family  just  as 
if  it  were  an  emission  standard.  Second, 
the  FELs  for  the  families  in  the 
averaging  set  will  be  averaged  to 
determine  compliance  with  the 
applicable  emission  standard  for  HDEs 
by  calculating  a  production-  and 
horsepower-weighted  average  emission 
level.  This  method  weights  the  emission 
contribution  from  each  engine  family, 
not  only  by  production  volume  but  also 
by  the  useful  work  that  the  engines 
perform  (the  rated  power).  Actual 
emission  levels  from  emission  testing 
[i.e.,  from  certification,  SEA,  or  in-use 
testing)  are  not  used  in  the  averaging 
calculations;  only  the  FEL  values  are 
used. 

For  manufacturers  electing  to  use 
averaging.  EPA  wiil  grant  a  certificate  of 
conformity  to  each  family  that 
demonstrates  compliance  in  the 
certiHcation  process  with  its  PM  or  NO, 
family  emission  limit.  It  is  a  condition  of 
each  such  certificate  that  the 
manufacturer's  weighted  FELs,  when 
averaged,  meet  the  applicable  emission 
8tandard(s)  (PM.  NO,  or  both)  at  the 
end  of  the  model  year.  The  certificate(s) 
of  conformity  will  be  rendered  void  ah 
initio  at  the  conclusion  of  the  model 
year  for  those  engines  whose  production 
caused  a  weighted  average  FEL  level  to 
exceed  the  applicable  standard. 

C.  Proposal  History 

The  banking  and  trading  proposal  is 
the  product  of  four  years  of  development 
and  reflects  input  from  a  number  of 
parties.  These  include  members  of  the 
regulated  industry,  trade  associations, 
environmental  groups,  other  government 
agencies,  and  State  governments.  The 
following  discussion  describes  the 
evolution  of  today's  proposal 

In  the  October  15. 1984  Notice  of 
Proposed  Rulemaking  (NPRM)  covering 
HDE  NOx  and  HDDE  PM  emission 
standards.  EPA  propoiied  that 
manufacturers  be  permitted  to  use  a 


form  of  emissions  averaging  as  part  of 
their  compliance  approach.  In  addition. 
EPA  requested  comments  on  the 
possibility  of  establishing  an  emissions 
trading  program  for  HDE  NOx  and 
HDDE  PM  credits  to  complement  the 
proposed  emissions  averaging  program. 
In  the  course  of  developing  the  final 
rule.  EPA  was  able  to  satisfactorily 
address  the  concerns  raised  in  the 
comments  received  on  averaging,  and 
the  NOx  and  PM  averaging  program 
discussed  above  was  adopted.  However, 
action  on  the  emissions  trading  program 
was  deferred,  largely  because  the  court- 
imposed  schedule  for  promulgation  of 
the  NOx  and  PM  emission  standards  did 
not  allow  adequate  time  to  work  through 
the  comments  received  on  the  trading 
concept. 

Shortly  following  the  decision  to 
postpone  action  on  emissions  trading. 
EPA  formed  a  technical  committee  to 
more  thoroughly  study  the  issues  raised 
with  regard  to  emissions  trading  and  to 
develop  details  of  appropri;;t8  options 
for  dealing  with  these  issues.  Also,  the 
study  was  expanded  to  include  the 
possibility  of  adding  a  banking  program 
to  the  trading  program.  The  committee's 
study  was  completed,  summarized  in  a 
staff  report,  and  made  available  to  the 
public  in  September  1986.'  The 
economic  analysis  discussed  in  the 
Extended  Summary  was  also  released 
for  public  review  at  that  time. 

On  January  22, 1987.  a  public 
workshop  was  held  to  further  discuss 
the  issues  presented  in  the  staff  report 
and  economic  analysis  and  to  allow 
industry  and  other  interested  parties  the 
opportunity  to  respond  to  conceptual 
program  stmctures.  Representatives 
from  15  different  manufacturers  were  in 
attendance,  along  with  several 
government  agencies.  Formal 
presentations  were  made  by  five 
manufacturers  and  EPA.  Written  copies 
of  these  presentations  are  available  in 
the  Pubhc  Docket. 

The  development  activities  for  the 
averaging,  trading,  and  banking 
programs  described  above  included  only 
HDGEs  and  HDDEs.  As  a  separate 
action,  the  Alternative  Fuels  Working 
Group  of  the  Vice  Presidential  Task 
Force  on  Regulatory  Relief  was 
established  to  develop  means  to 
promote  the  use  of  engines  with  low 
polluting  characteristics — such  as 
engines  using  alternative  fuels.  Among 
the  actions  considered  by  the  working 
group  was  the  use  of  HDE  emissions 
averaging,  trading,  and  banking  as  an 
incentive  to  develop  engines  of  this 


*  "litue  Analytii:  Trading  and  Banking  of  Heavy- 
duty  Engine  e  and  Particulate  Emiaalona  Credlta,*' 
EPA  Staff  Report  May  1980. 


nature.  EPA  as  a  member  of  this  Task 
Force  ultimately  concurred  with  this 
idea  and  agreed  to  propose  these 
concepts.  The  methanol  engine 
provisions  proposed  in  this  notice  reflect 
a  fulfillment  of  that  commitment,  with 
due  consideration  to  other  important 
factors  in  the  design  of  the  actual 
program. 

III.  Summary  and  Analysis  of  Key 
Issues 

The  content  and  structure  of  the  rules 
proposed  here  today  were  shaped 
considerably  by  public  participation. 
Opportunities  for  public  participation 
included  two  formal  requests  for  - 
comment  end  a  public  workshop.  The 
first  request  for  comment  on  the  trading 
concept  was  made  on  October  15, 1984, 
In  the  NPRM  for  new  NNOx  and  PM 
emission  standards  (49  FR  40258).  More 
recently,  a  request  for  comments  was 
made  when  an  EPA  Staff  Paper  and 
Economic  Analysis  on  banking  and 
trading  was  released  on  September  8, 
1986  (51  FR  31959).  A  public  workshop  to 
discuss  the  issues  presented  in  the  staff 
paper  was  later  held  on  January  22, 
1987. 

This  section  provides  a  summary  of 
the  comments  received  on  the  key  issues 
raised  in  the  Staff  Report  and  at  the 
workshop,  along  with  EPA's  analysis  of 
those  comments.  They  have  been 
grouped  into  the  following  areas  for 
discussion  purposes:  Environmental 
Concerns,  Equity/Competitive 
Concerns,  Inclusion  of  Alternative  Fuels, 
Credit  Use/Life  Options,  end  LpmI 
Issues.  At  the  time  of  the  workshop, 
methanol-fueled  engines  were  not  being 
considered  as  part  of  any  near-^cr.ni 
banking  and  trading  program.  Therefore, 
with  the  exception  of  the  section  on 
flitemative-hieled  engines,  the  following 
discussions  primarily  consider  only 
HDGEs  and  HDDEs. 

A.  Environmental  Concerns 

Through  Lhe  Clean  Air  Act  (CAA). 
Congress  has  charged  EPA  with  the 
responsibility  to  protect  and  enhance 
the  quality  of  the  nation's  air  resources. 
While  expanded  averaging,  trading,  and 
banking  should  result  in  overall 
emission  levels  equal  to  or  less  than  that 
achieved  if  every  engine  met  the 
emission  standard,  there  are  some 
factors  that,  imless  appropriate 
provisions  are  made,  potentially  could 
cause  the  overall  emissions  to  exceed 
these  levels.  Comments  in  these  areas 
have  been  broken  down  into  potential 
national  air  quality  impacts  cmd 
potential  local  air  quality  impacts. 


1.  Potential  National  Air  Quality 
Impacts 

Comments  on  national  air  quality 
concerned  both  potential  adverse 
impacts  and  potential  improvements 
that  could  result  from  banking  and 
trading  programs.  The  concerns 
centered  on  loss  of  emission  design 
cushions,  marketing  strategies,  "false" 
credits,  rebuild  practices,  cross-fuel 
trading,  effects  from  combining  banking 
and  trading  programs  wUh  an  NCP 
program,  and  banking  effects.  Each  of 
these  is  discussed  below. 

When  certifying  an  HDE  to  an 
emission  standard  or  FEL, 
manufacturers  incorporate  margins  to 
account  for  both  in-use  deterioration  in 
emission  rates  and  variability  in 
emission  levels  between  engines  and 
emission  tests.  The  first  concern  is 
addressed  by  the  use  of  a  manufacturer- 
determined  deterioration  factor  in 
certification,  which  requires  that 
manufacturers  include  the  effects  of  this 
deterioration  when  demonstrating 
compliance  with  the  standard  or  FEL  It 
is  not  mandated  that  the  variability 
effects  be  addressed  during  certification, 
but  most  manufacturers  incorporate 
design  cushions,  (the  safety  margin 
between  the  certified  emission  level  and 
the  actual  emission  levels  of  the 
engines),  to  account  for  these  effects. 
These  design  cushions  also  provide  in- 
use  compliance  cushions  for  some 
engines. 

Some  commenters  and  EPA  expressed 
concern  that  the  enhanced  value  of 
credits  under  banking  and  trading  might 
provide  an  incentive  to  shave  the 
deterioration  factor  and  design  cushion 
margins  in  order  to  create  more  credits. 
This  in  turn  would  result  In  an  increase 
in  emissions  and  perhaps  failures  of 
emission  standards  or  FELs  in-use. 

In  response,  several  manufacturers 
stated  that  any  incentive  to  shave 
deterioration  factors  or  design  cushion 
margins  under  banking  and  trading 
would  be  more  than  offset  by  the 
increased  risk  of  failing  Selective 
Enforcement  Audits  (SEA)  or  in-use 
recall  evaluation  testing.  Further,  it  was 
suggested  that  these  incentives  exist 
under  both  the  present  certification 
program  (every  engine  meets  the 
standard)  and  under  the  averaging 
program  available  in  1991.  Programs 
such  as  banking  and  trading  might 
actually  reduce  problems  of  this  nature 
since  manufacturers  would  have  more 
flexibility  for  demonstrating  compliance. 

While  EPA  is  concerned  about 
potential  emission  increases  resulting 
from  reductions  in  deterioration  factors 
and  design  cushions,  EPA  agrees  that 
similar  incentives  exist  under  the 
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present  certification  practice  and  under 
the  averaging  program  available  in  1991. 
Also,  there  is  some  validity  to  the  claim 
that  the  availability  of  credits  under 
banking  and  trading  could  reduce  the 
incentive  to  shave  these  margins  in 
difficult  compliance  situations.  This 
would  especially  be  true  if 
nonconformance  penalties  (NCPs)  were 
not  available.  Thu.s,  absent  further 
information,  EPA  believes  that  any 
added  incentive  to  shave  design  margins 
would  probably  be  small  and  could  be 
minimized  by  maintaining  a  viable  HDE 
enforcement  program.  In  addition,  given 
the  historical  information  from  past 
certification  on  compliance  margins  [i.e., 
standard,  zero  mile  level,  certified  level), 
it  would  be  possible  to  identify 
situations  where  compliance  margins 
are  being  reduced  inappropriately.  In 
these  cases  further  investigations  would 
be  warranted. 

Second,  some  commenters  were 
concerned  that  potential  false 
(erroneous)  credits  could  cause  an 
increase  in  emissions.  A  credit  would  be 
"false"  if  the  actual  in-use  emission 
level  of  the  engine  exceeds  its  certified 
level.  In  addition,  ifcredits  are  based  on 
projected  engine  sales,  then  any  error  in 
these  sales  projections  would  also  result 
in  the  generation  of  erroneous  credits.  In 
both  cases,  before  discovery  of  the 
error,  the  false  credit  could  be  traded  to 
another  manufacturer  for  use  in 
certification.  The  use  of  false  credits 
would  then  result  in  an  in-use  emissions 
increase. 

EPA  believes  credit  problems  of  this 
nature  can  be  avoided.  The  largest 
potential  for  erroneous  credits  lies  in 
inaccurate  sales  projections.  It  may  be 
possible  to  minimize  the  impact  of  these 
potential  errors  by  requiring  quarterly 
reports  of  quarterly  and  cumulative 
actual  U.S.  production  volumes  and 
credit  exchanges.  If  a  manufacturer  is 
not  obtaining  the  needed  credits  during 
the  year,  the  manufacturer  could  reduce 
the  number  of  high-emitting  engines 
being  produced  or  take  other  measures, 
in  accordance  with  the  number  of 
credits  available.  Manufacturers  of 
engine  families  with  FELs  above  the 
emission  standard  would  be  liable  to 
penalties  if  they  were  unable  to  obtain 
sufficient  credits. 

EPA  agrees  that  false  credits  could  be 
generated  by  in-use  HDEs  failing  their 
FELs  or  the  emission  standards. 
However,  from  an  air  quality 
perspective  this  problem  is  essentially 
no  different  than  under  the  present 
certification  program  or  averaging.  The 
number  of  engine  families  certified 
would  not  increase,  and  there  is  no 
evidence  to  indicate  that  the  number  of 
failures  or  the  degree  of  failure  would 


increase.  Selective  Enforcement  Audits 
and  in-use  testing  would  still  be 
conducted.  Thus,  no  adverse  air  quality 
impact  would  be  expected. 

The  third  air  qualify  concern  centered 
on  the  diversify  in  HDE  rebuild 
practices.  As  discussed  previously, 
HHDDEs  are  designed  for  multiple 
rebuilds;  some  MHDDEs  are  rebuilt;  and 
LHDDEs  and  HDGEs  are  not  normally 
rebuilt.  Rebuilds  essentially  increase  the 
average  lifetime  of  engines.  However, 
present  regulations  only  require 
certification  for  the  useful  life 
(essentially  the  inter\al  to  retirement  or 
first  rebuild),  which  means  that  engines 
using  credits  need  only  accrue  enough 
credits  to  meet  this  requirement.  An 
increase  in  emissions  could  occur  if  the 
engine  type  *  generating  the  credits  is 
rebuilt  less  frequently  (percent  of 
engines  rebuilt)  or  has  fewer  multiple 
rebuilds  per  engine  than  the  engine  type 
using  the  credits.  A  similar  concern 
would  exist  if  the  rebuilt  engine 
emission  characteristics  (between  the 
two  engine  types)  are  substantially 
different  from  the  certified  level.  In 
addition,  a  concern  was  expressed  that 
even  within  a  given  engine  type, 
rebuilding  of  higher  emitting  engines 
might  be  more  attractive  and  less  costly 
than  lower  emitting  engines.  This  could 
lead  to  a  disproportionate  number  of 
rebuilds  for  the  higher  emitting  engines 
and  an  increase  in  emissions. 

EPA  believes  that  rebuilt  engines 
would  have  the  greatest  potential  for 
adverse  environmental  effects  if  cross- 
fuel  and  cross-subclass  trading  were 
allowed.  Cross-fuel  trading  is  a  concern 
because,  in  general,  HDGE  and  HDDE 
rebuild  practices  are  considerably 
different.  Similarly,  cross-subclass 
trading  for  HDDEs  is  a  concern  because 
of  the  diversity  in  rebuild  practices 
among  the  three  HDDE  subclasses. 

These  basic  concerns  can  be 
addressed  in  one  of  two  ways:  prorating 
or  program  structure  restrictions.  An 
effective  prorating  scheme  would 
require  that  credits  be  adjusted 
according  to  the  average  lifetime 
emissions  of  the  engines  involved.  For 
example,  assuming  no  rebuilt  engine 
emission  rate  effects,  if  rebuilding 
practice  differences  cause  one  engine 
type  to  have  an  average  lifetime  three 
times  as  long  as  another,  then  three 
times  the  amount  of  credits  otherwise 
required  for  certification  would  be 
needed  to  achieve  equivalence  when 
trading  credits  from  the  second  engine 
type  to  the  first.  As  was  the  ca.se  when 
the  averaging  program  was  developed,  a 


*   Engine  type"  rpfcrs  to  engines  within  a  given 
cycle,  fuel,  and  subcJass  (if  applicable)  category. 
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precise  implementation  of  this  approach 
requires  more  detailed  information  on 
HDCE  and  HDDE  rebuild  frequencies, 
intervals,  and  emission  effects  than  is 
now  available.  Until  rebuild  practices 
and  average  lifetime  effects  are  better 
understood  and  characterized,  a 
prorating  scheme  which  would  allow 
cross-fuel  or  cross-subclass  trading 
without  raising  air  quality  impact 
concerns  cannot  be  effectively 
established.  (One  possible  alternative 
approach  to  this  problem  is  discussed 
later  in  Section  IV  of  this  Preamble.] 

However,  one  way  that  air  quality 
concerns  due  to  differences  in  HDE 
rebuild  practices  could  be  minimized 
would  be  to  allow  trading  only  between 
families  of  the  same  engine  type.  This 
restriction  was  incorporated  into  the 
present  averaging  program  in  part  to 
address  this  air  quality  impact  concern. 
Under  this  approach,  an  LHDDE  family 
could  trade  only  with  another  LHDDE 
family;  an  HDGE  family  could  trade 
only  with  another  HDGE  family;  etc. 
While  some  small  rebuild  practice 
differences  exist  even  among  engines 
within  the  same  fuel/subclass  group,* 
EPA  does  not  expect  they  would 
measurably  effect  the  air  quality. 

Finally,  within  a  subclass,  rebuild 
differences  between  high-  and  low- 
emitting  engines  are  not  expected  to  be 
an  appreciable  problem.  While  a  high- 
emitting  engine  could  be  cheaper  to 
rebuild  than  a  low-emitting  engine,  the 
cost  of  rebuilding  a  low-emitting  engine 
is  still  expected  to  be  much  less  than  the 
cost  of  purchasing  a  new  engine.  Thus. 
EPA  expects  low-emitting  engines  to  be 
rebuilt  about  as  frequently  as  high- 
emitting  engines.  Since  EPA  does  not 
expect  to  see  a  large  difference  in 
rebuild  practices  within  a  given 
subclass,  it  does  not  believe  there  will 
be  an  air  quality  effect  from  allowing 
trading  within  subclasses.  A  similar 
concern  existed  when  averaging  was 
first  considered  for  HDEs,  and  a  similar 
conclusion  was  reached. 

A  fourth  air  quality  concern  raised  by 
the  comI^^;nte^8  related  to  the  different 
emission  characteristics  of  gasoline  and 
diesel  engines.  HDCEs  have  lower  PM 
and  higher  total  hydrocarbon  (HC)  and 
carbon  monoxide  (CO)  emissions  than 
HDDEs.  In  addition,  in  many  cases  NOx 
reductions  from  HDCEs  are  generally 
less  costly  and  more  easily  achieved 
than  for  HDDEs.  It  should  also  be  noted 
that  the  HDE  NOx  emission  standard 
was  set  based  on  the  reduction 
capabilities  of  the  higher-emitting, 
harder-to-control  diesel  engines,  instead 


of  on  the  lower-emitting,  easier-to- 
control  gasoline  engines.  In  light  of  these 
differences,  commenters  suggested  that 
air  quality  could  be  adversely  affected 
by  cross-fuel  trading  of  NOx  credits, 
since  the  less  costly  nature  of  the  HDGE 
NOx  reduction  could  encourage  the 
production  of  HDGEs  at  the  expense  of 
llDDEs.  If  this  were  to  occur.  HC  and 
CO  emissions  could  increase. 

While  it  is  conceivable  that  cress-fuel 
trading  of  NOx  credits  would  tend  to 
directionally  increase  the  desirabiUty  of 
producing  HDGEs  to  generate  NOx 
credits,  it  is  also  true  that  the 
availabiUty  of  these  credits  could  make 
HDDEs  less  costly  to  buy  and  operate, 
and,  thus,  more  attractive  to  purchasers. 
Hence,  whether  any  real  sales  shift 
would  occur  is  questionable.  Also,  many 
other  more  important  factors,  such  as 
durability  and  fuel  economy,  dictate 
engine  selection  for  heavy-duty  vehicles 
and  transcend  initial  purchase  price. 
Furthermore,  it  should  be  noted  that  the 
air  quality  impact  question  cuts  two 
ways.  While  it  is  true  that  under  present 
standards  total  HC  and  CO  emissions 
could  increase  if  more  HDGEs  are  sold, 
it  should  also  be  noted  that  PM 
emissions  would  decrease. 
Nevertheless,  especially  for  HHDEs. 
EPA  does  not  beUeve  that  a  cross-fuel 
NOx  trading  program  would  result  in 
any  measurable  market  shift  between 
HDGEs  and  HDDEs.  However,  as  will 
be  discussed  later,  there  are  several 
other  important  reasons  why  cross-fuel 
trading  must  be  considered  carefully. 

The  other  comments  concerning 
potential  nationwide  air  quality  impacts 
focused  on  the  possible  availability  of 
both  non-conformance  penalties  (NCPs) 
and  banking  and  trading  programs. 
Section  206(g)  of  the  Clean  Air  Act 
requires  EPA  to  issue  a  certificate  of 
conformity  for  HDEs  that  exceed  a 
section  202(a)  emissions  standard  but  do 
not  exceed  a  "practicable"  upper  limit 
determined  by  EPA.  if  the  manufacturer 
pays  an  NCP  established  by 
rulemaking.' 

Section  206(g)(3)  also  requires  NCPs  to 
be  designed  so  as  to: 
— Increase  with  the  degree  of  emission 

nonconformity; 
— Increase  periodically  to  provide 

incentive  for  nonconforming 

manufacturers  to  achieve  the  emission 

standards;  and 
— Remove  any  competitive 

disadvantage  to  conforming 

manufacturers. 


»  "Dieiel  Engines."  Fleet  Maintenance  (r 
Specifying;  May  1981;  pp.  39-44.  This  docuinent  i* 
available  in  Docket  No.  A-Sl-11. 


*  Details  on  NCPs  and  their  application  to  engine 
families  can  be  found  in  the  December  31, 1965  issue 
of  the  Federal  Register  |S0  FR  53454).  Details  on  the 
interaction  between  NCPs  and  the  existing  HDE 
averaging  program  have  not  yet  been  proposed. 


In  general,  two  air  quality  concerns 
were  raised  with  regajd  to  the 
interaction  between  the  NCP  program 
and  the  banking  and  trading  programs. 
First,  some  commenters  believed  that 
banking  and  trading  would  expand  the 
number  of  options  and  time  frame 
available  for  non-conforming  engines  to 
reach  the  emission  standards  and  that, 
as  a  result,  total  HDE  emissions  could 
increase.  A  second  concern  was  raised 
that  a  manufacturer  may  attempt  to 
"game"  the  NCP  and  banking  programs 
to  create  credits  for  trading  or  for  future 
use  when  NCPs  become  prohibitively 
expensive.  This  in  turn  would  permit 
non-conforming  engines  to  be  certified 
for  longer  time  periods  and  could  lead  to 
an  increase  in  emissions  over  that 
expected  with  the  NCP  program  alone. 

EPA  agrees  that  banking  and  trading 
programs  would  allow  engines  emitting 
above  the  emission  standard(s)  to  be 
certified  for  a  longer  time  period  than 
might  occur  under  the  NCP  program 
alone.  However,  no  adverse  air  quality 
impact  would  be  expected  since  these 
engines  would  be  certified  using 
emission  credits  generated  by  other 
engines  emitting  below  the  standards. 
Oidy  under  the  NCP  program  would 
increased  emissions  be  allowed. 

EPA  also  agrees  with  the  concern  that 
the  NCP  and  banking  programs  could  be 
"gamed"  to  generate  credits  for  future 
sale  or  use  when  NCPs  become  quite 
expensive.  A  manufactiu^r  may  try  to 
"game"  the  programs  by  requesting 
NCPs  for  engine  families  that  could  be 
meeting  the  emission  standard  by 
averaging.  (This  assumes  that  more 
money  would  be  made  from  the  future 
sale  or  use  of  the  credits  than  could  be 
saved  by  not  paying  NCPs.)  The 
maiTufacturer  would  be  paying  an  NCP 
for  one  family  while  generating  credits 
through  another  engine  family  that  could 
then  be  banked  and  then  traded  or  used 
to  avoid  paying  NCPs  in  future  years 
when  the  price  of  an  NCP  increases. 
Credits  generated  in  this  manner  would 
undercut  the  purpose  and  impact  of 
NCPs  (NCPs  are  designed  to  provide  an 
incentive  to  meet  emission  standards) 
and  would  result  in  emission  increases 
(via  an  uimecessary  use  of  NCPs).  Thus, 
provision  must  be  made  to  avoid  the 
gaming  situation  outlined  above. 

In  order  to  maximize  the  potential 
economic  and  environmental  benefits, 
banking  and  trading  programs  should  be 
as  widely  available  as  possible  to 
provide  the  maximum  degree  of 
flexibility.  However,  their 
implementation  or  impact  cannot  be  at 
odds  with  previously-established  and 
statutorily-required  EPA  programs. 
Thus,  the  possibility  of  these  practices 


described  above  must  be  eliminated, 
perhaps  by  not  allowing  a  manufacturer 
to  generate  credits  for  banking  and 
trading  from  a  given  engine  type  if  any 
of  the  engine  families  in  this  averaging 
set  is  using  an  NCP.  A  discussion  of  the 
interaction  between  NCPs  and  the  HDE 
trading  and  banking  programs  is 
presented  in  Section  FV. 

In  addition  to  the  comments 
suggesting  that  banking  and  trading  had 
the  potential  to  adversely  affect  national 
air  quality,  several  commenters 
suggested  such  programs  could  actually 
improve  nationwide  air  quality.  Banking 
of  emission  credits  would  accelerate  air 
quality  benefits  by  encouraging 
manufacturers  to  produce  lower  emitting 
engines  before  a  change  in  standards. 
The  potential  to  sell  credits  would  also 
be  an  economic  incentive  to  Investigate 
methods  to  reduce  emission  levels 
below  applicable  standards.  This 
incentive  would  therefore  encoiu-age  the 
development  of  improved  emission 
control  technology  which  could,  in  turn, 
serve  as  the  technological  basis  for  more 
stringent  emission  standards  *"  the 
future. 

2.  Potential  Local  Air  Quality  Impacts 

Local  impacts  refer  to  air  quality 
changes  that  may  occur  in  more  Hmited 
geographical  areas,  such  as  large  cities, 
metropolitan  areas,  large  lu-ban  regions, 
or  any  other  place  with  a  large 
concentration  of  vehicles.  As  is 
described  in  the  previously  mentioned 
EPA  staff  report,  changes  in  local  air 
quality  as  a  result  of  unrestricted 
banking  and  trading  could  potentially 
occur  due  to  the  differences  in  urban 
usage  between  the  various  engine 
categories.  These  differences  include 
both  urban  market  share  and  urban 
VMT  h-action.  HDEs  differ  greatly  in 
these  two  aspects  according  to  their 
engine  type  and  the  intended  vehicle 
application.  Trading  of  credits  could 
adversely  effect  local  air  quahty  if  the 
engines  generating  the  credits  had  less 
overall  urban  usage  than  the  engines 
using  the  credits.  Averaging  posed  the 
same  potential  problem.  Depending  on 
the  amount  of  "rural  to  urban"  credit 
trading,  some  commenters  agreed  with 
EPA  that  adverse  local  impacts  could 
occur. 

Also,  as  was  discussed  in  the  EPA 
staff  report,  local  impacts  could  also 
have  a  time  dimension  if  a  banking 
program  were  added.  This  would 
primarily  occur  if  emission  credits  were 
accumulated  and  hoarded  over  several 
years  and  subsequently  used  in  one  or 
two  model  years  or  within  a  specific 
type  of  vehicle  within  a  model  year.  Of 
course,  if  use  of  banked  credits  were 
limited  to  the  period  following  the 


transition  to  tighter  standards,  actual 
increases  in  emissions  (above  levels 
that  existed  prior  to  the  more  stringent 
standards]  would  not  occur. 

Many  commenters  mentioned  ways  to 
minimize  the  potential  increases  in  local 
ambient  levels  caused  by  different 
urban/rural  usage  patterns.  The 
suggestions  included  using 
multiplicative  credit  correction  factors 
based  on  urban  fractions  (prorating), 
restricting  banking  and  trading  by  fuel 
type  and/or  subclass,  and/or  excluding 
urban  bus  engines  from  the  banking  and 
trading  program. 

Conversely,  one  manufacturer  did  not 
feel  that  barjdng  and  trading  could 
greatly  affect  local  air  quality.  This 
manufacturer  provided  three  reasons. 
First,  it  stated  that  the  heavy-duty 
vehicle  (HDV)  fleet  contributes  only  a 
small  percentage  of  mobile  source 
emissions  and  that  no  manufacturer  has 
more  than  25  percent  of  the  total  HDV 
market.  Second,  the  fieet  turnover  rate  is 
such  that  manufacturers  would  have  to 
continue  the  given  emission  strategy  for 
several  model  years  in  order  to  see  an 
effect.  Third,  for  many  vehicles  to  emit 
above  the  standard,  there  must  be  an 
ample  supply  of  credits,  which  the 
manufacturer  considered  unlikely  due  to 
the  stringency  of  the  future  emission 
standards. 

Several  points  can  be  made  in 
response.  First,  EPA  does  not  believe 
that  HDV  emissions  are  only  a  small 
portion  of  total  mobile  source  emissions. 
While  HDVs  represent  only  about  four 
percent  of  all  vehicle  registrations,^  they 
account  for  ten  percent  of  the  total    . 
vehicle  miles  traveled  (VMT)  per  year.* 
When  these  VMTs  are  multiplied  by  the 
1985  NO,  emission  factors,'  HDVs 
account  for  more  than  40  percent  of  the 
total  NOx  emissions  from  mobile 
sources  (2.73  million  tons  per  year). 
Similarly,  diesel  HDVs  account  for  49 
percent  of  mobile  source  particulate 
emissions  for  particulates  10  microns  or 
less  in  diameter.'"  Of  course,  the 


^  Fleet  Characterization  Data  Used  for  MOBILES. 
EPA  Report  EP.A-AA-TEB-EF-84-2.  August  1964. 
This  document  is  available  in  Docket  A-67-03. 

•  MOBILES  Fuel  Consumption  Model,  EPA  Report 
EPA-AA-TEB-EF-85-2.  Februarj- 1965.  This 
document  is  available  in  Docket  No.  A-6S-21  (see 
"Addresses"). 

•  Compilation  of  Air  Pollutant  Emission  Factors. 
Volume  II:  Mobile  Sources.  EPA  Report  AP-2.  . 
September  1985.  available  for  a  reasonable  charge 
from  the  National  Technical  Information  Service 
(Phone  Number;  703-467-4650;  Order  Number  PB 
87-205266). 

'"  Based  on  ,4  Program  to  Calculate  Size  Specific 
Particulate  Emissions  for  Mobile  Sources — A  User's 
Guide.  EPA  Report  EPA  460/3-85-007.  August  1965. 
available  for  a  reasonable  charge  from  the  National 
Technical  Information  Service  (Order  Number  PB 
86-179694/REB). 


contribution  of  HDVs  to  the  mobile 
source  NOx  andPM  inventories  will 
decrease  in  the  future  as  more  stringent 
emission  standards  for  these  pollutants 
come  into  effect,  but  the  relative 
importance  of  their  contribution 
remains. 

Second,  due  to  the  large  number  of 
miles  accumulated  per  year,  the  fleet 
tunvover  rate  for  new  HDEs  is  faster 
than  for  automobiles.  The  annual  market 
penetration  for  new  HDDEs  into  the 
fleet  is  on  average  about  15  percent; 
and,  for  new  HDGEs,  it  is  13  to  14 
percent.  In  addition,  the  market  shares 
of  some  manufacturers  are  considerable. 
Based  on  actual  1985  engine  production 
figures  reported  to  EPA  by  HDE 
manufacturers,  one  manufacturer  had 
approximately  45  percent  of  the  total 
HDE  market.  In  the  HDDE  subclasses, 
one  manufacturer  had  more  than  60 
percent  of  the  LHDDE  market  and 
approximately  40  percent  of  the  MHDDE 
market.  Another  manufacturer  had  55 
percent  of  the  HHDDE  market.  Thus,  the 
HDE  market  is  structured  such  that 
small  impacts  on  local  urban  NOx  and 
PM  emission  inventories  are 
conceivable. 

In  general  terms.  EPA  agrees  with  the 
commenter's  view  that  potential 
localized  impacts  would  be  small  if  the 
amount  of  available  credits  that  could 
be  created  were  also  small.  However, 
the  number  of  NOx  and  PM  credits 
which  might  be  available  for  trading  and 
banking  in  1991  and  beyond  remains  to 
be  seen.  If  the  amount  of  credits 
available  were  small,  both  the  potential 
local  air  quality  impact  and  the  benefit 
to  the  manufacturers  would  be  small.  If 
more  credits  than  anticipated  by  the 
commenler  were  to  become  available, 
then  potential  local  air  quality  impacts 
with  trading  between  engines  of 
different  urban  usage  characteristics 
would  become  more  important. 

EPA  agrees  with  those  commenters 
who  suggested  that  some  measures 
would  be  needed  to  address  different 
urban/rural  usage  among  the  different 
HDE  classes  and  subclasses.  A  similar 
concern  existed  when  averaging  was 
first  considered,  and  fuel  and  subclass 
restrictions  were  deemed  necessary  to 
avoid  any  potential  problems.  The 
options  available  here,  restricting 
trading  by  fuel  and  subclass  (as  is  done 
in  the  present  averaging  program]  or 
using  a  prorating  scheme  of  some  type 
to  assure  no  increase  in  urban 
emissions,  are  similar  to  those  discussed 
above  when  the  effect  of  rebuilds  was 
considered.  While  the  parameter  of 
concern  here  is  urban/rural  usage  and 
not  rebuild  practices,  the  finding  is 
essentially  the  same.  More  detailed  and 


989 


22660  Federal  Ragjgter  /  Vol.  54.  No.  100  /  Thursday.  May  25.  1989  /  Proposed  Rules 


precise  information  on  urban/rural 
usage  of  HDEs  is  needed  to  develop 
arcurHte  prorating  factors.  Until  such 
information  becomes  available, 
prorating  cannot  be  effectively 
implemented  to  deal  wiLh  this  problem. 
Thus  program  structure  restrictions  are 
proposed,  although  one  possible 
alteniutive  approach  is  discussed  in 
Section  IV  of  this  Preamble. 

Local  air  quality  imparts  due  to  a 
banking  program  could  occur  in  the 
short  te,-m  if  credit  hoarding  is  followed 
by  libsrril  credit  us^ge.  This  is  unlikely 
to  be  a  problem  because  of  the  family 
emission  limits  ceilings  and  the  belief 
thdt  banked  credits  will  generally  be 
most  valuable  to  manufacturers  in 
easing  the  transition  to  more  stringent 
standards.  Nonetheless,  if  EPA 
promulgates  a  rolling  banking  program, 
this  potential  problem  can  be  addressed 
eiiher  by  depreciating  banked  credits  or 
through  some  other  program  which 
limits  credit  life  if  EPA  analysis 


indicates  this  is  necessary.  The  positive 
and  negative  aspects  of  each  alternative 
are  also  discussed  in  Section  IV  where 
the  rationale  for  the  proposal  is 
presented. 

B.  Equity /Competitive  Concerns 

Among  others,  one  of  the  purposes  of 
the  proposed  HDE  banking  and  trading 
programs  is  to  provide  manufacturers 
more  flexibility  to  optimize  their 
emission  control  systems  and  thus  to 
decrease  the  overall  cost  of  meeting  the 
N05<  and  PM  emission  standards. 
However,  when  dealing  with  programs 
such  as  this  which  have  economic 
implications,  care  must  be  taken  that 
unfair  and  anti-competitive  conditions 
not  be  created. 

Several  points  of  background  in  this 
area  will  be  helpful.  First,  the  present 
HDE  market  is  divided  between  HDDEs 
and  HDGEs;  no  HDMEs  are  presently 
being  produced.  Figure  1  shows  the  1985 
market  shares  by  manufacturer  for  each 


of  the  three  HDDE  subclasses.  As 
illustrated,  on  the  bottom  of  Figure  1,  the 
HDDE  industry  is  composed  of  19  firms 
with  a  wide  variety  of  production  levels. 
The  number  of  families  in  each  subclass 
for  each  manufacturer  is  shown  above 
the  bars.  Of  the  nineteen  firms  active  in 
the  HDDE  market  in  1985,  nine  sold  in 
only  one  subclass,  eight  sold  in  two 
subclasses,  and  only  two  sold  in  all 
three  subclasses.  In  terms  of  market 
share,  at  least  half  of  the  firms  have  less 
than  one  percent  of  the  subclass  market 
share  in  which  they  participate.  Other 
firms  hold  at  least  a  third  of  their 
respective  subclass  market  share. 
Considering  the  entire  HDDE  market, 
seventy  percent  (13)  of  the  firms  have 
less  than  one  percent  of  the  market 
each,  while  twenty  percent  (4)  of  the 
firms  each  have  over  ten  percent  of  the 
market.  Two  HDDE  firms  also  have 
HDGE  product  lines  and  hold  a 
substantia]  portion  of  that  market. 
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This  diversity  in  market  shsre 
fostered  s  wide  variety  of  comments  on 
banking  and  trading.  Most  of  the 
comments  assumed  various  program 
structures  and  were  either supportiveof 
or  opposed  to  the  assumed  structure. 
Some  commenters  stated  that  the 
diverse  range  in  manufacturer  product 
line  and  size  would  cause  banking  and 
trading  to  be  inherently  inequitable  due 
to  the  different  degrees  of  flexibility  and 
potential  benefits  among  manufacturers. 
Some  commenters  stated  that  the 
averaging  program  would  also  have  to 
be  revised  to  reflect  the  degree  of 
freedom  allowed  in  the  trading  program, 
further  increasing  the  flexibility  of  some 
manufacturers  over  others. 

More  specifically,  commenters  also 
stated  that  allowing  cross-fuel  trading 
(and  averaging)  would  introduce  an 
additional  bias.  Many  commenters 
believe  that  NOi  emissions  can  be 
reduced  for  less  cost  on  HDCEs  than 
HDDEs.  Therefore,  firms  with  both 
HDCE  and  HDDE  product  lines  would 
have  an  advantage  since,  other  things 
being  equal,  they  could  have  an 
institutional  preference  to  use  their 
HDGE  credits  to  average  with  their 
HDDE  engines  before  trading  them  to  a 
competing  firm. 

Some  commenters  stated  that 
allowing  HDCE  and  HDDE  NO, 
emissions  to  be  averaged  effectively 
reduces  the  stringency  of  the  NOx 
standard  for  HDDEs,  thus  reducing  the 
cost  to  control  NOx  emissions  for 
HDDEs.  This  would  occur  because  the 
NOx  standard  applicable  to  both  HDDEs 
and  HDCEs  was  set  based  on  the 
greatest  degree  of  emission  reduction 
that  HDDEs  could  achieve.  Also,  due  to 
the  trade-off  between  NO,  and  PM 
emissions  on  an  HDDE,  allowing  higher 
NOi  emissions  on  an  HDDE  would  also 
allow  PM  emission  reductions  without 
additional  control  techniques  and  costs. 
This  reduction  in  PM  emissions  is 
believed  by  some  commenters  to  grant 
the  manufacturer  of  both  gasoline  and 
diesel  HDEs  an  additional  design  and 
cost  advantage  over  their  less  diverse 
competitors. 

A  few  manufacturers  were  concerned 
with  the  use  of  banked  credits  as  a 
predatory  market  tool.  A  manufacturer 
could  acquire  or  accrue  a  large  amount 
of  credits  and  then  use  them  to  produce 
higher  emitting  engines  without  certain 
emission  control  features  or  with  higher 
performance.  In  turn,  these  engines 
could  be  more  attractive  from  a  market 
perspective  and.  with  the  limited  supply, 
could  provide  an  extra  profit  margin  to 
the  manufacturer  marketing  those 
engines.  The  commenters  felt  that  use  of 
credits  in  this  manner  would  help  a 


manufacturer  avoid  the  impact  of  the 
emission  regulations  that  all  other 
manufacturers  normally  face.  The 
manufacturers  who  stated  this  concern 
recommended  limiting  credit  life  under 
banking  to  help  prevent  large 
accumulations  and  subsequent 
predatory  behavior. 

Finally,  other  commenters  mentioned 
that  trading  would  permit  all 
manufacturers  to  participate  in  an 
Industry-wide  averaging  concept,  which 
would  allow  the  benefits  to  be  spread 
more  evenly  among  the  firms,  thereby 
enhancing  competition.  Smaller  firms 
with  narrow  product  lines  could  take 
greater  advantage  of  the  cost-savings 
permitted  by  more  flexible  regulations. 
The  flexibility  offered  by  banking  and 
trading  would  further  increase 
competition  by  strengthening  smaller, 
less  diversified  firms,  stimulating  the 
industry,  and  resulting  in  improved 
products  at  reduced  costs.  Enhanced 
competition  could  also  remove  potential 
market  entry  barriers  for  new  firms,  as 
the  availability  of  credits  would  provide 
alternatives  to  traditional  engine-family- 
by-engine-family  compliance  with  the 
NOx  and  PM  emission  standards. 

EPA  agrees  that  trading  would  permit 
all  mani^acturers  to  benefit  from  the 
averaging  concept  and  thus  would 
enhance  equity  and  competition.  Also, 
banking  would  expand  the  scope  of 
these  potential  savings  for  all 
manufacturers.  With  properly  developed 
programs,  banking  and  trading  would 
help  promote  free  market  competition. 

However,  the  diversity  of  the 
manufacturers'  product  lines  requires 
that  very  careful  consideration  be  given 
to  the  structure  of  banking  and  trading 
programs  so  that  the  goals  of  these 
programs  are  achieved  without  adverse 
equity  or  competitive  impacts.  The 
possibility  that  the  structure  of  a  trading 
program  could  also  impact  the  structure 
of  the  averaging  program  adds  an 
additional  cause  for  careful 
consideration. 

Equity  and  competitive  concerns  are 
discussed  below  for  several  different 
program  structures.  Air  quality  concerns 
are  an  equally  important  factor  in  the 
overall  evaluation  and  were  discussed 
previously  in  part  A  of  this  section. 
Banking  program  design  considerations 
are  different  and  are  presented 
separately  following  this  discussion. 
However,  the  use  of  banked  credits 
would  be  subject  to  the  restrictions 
placed  on  the  averaging  and  trading 
programs. 

As  discussed  in  the  EPA  staff  report, 
three  general  frameworks  for  trading 
(and  potentially  averaging]  are  possible: 
unrestricted,  partially  restricted,  and 


fully  restricted.  The  unrestricted 
framework  allows  trading  (and, 
potentially,  averaging)  between  all  HDE 
families,  regardless  of  fuel  type  and 
subclass.  The  partially  restricted 
framework  allows  trading  (and, 
potentially  averaging)  only  by  engine 
families  using  the  same  type  of  fuel.  The 
fully  restricted  framework  permits 
trading  within  fuel  type  and  subclass 
only,  as  is  done  in  the  present  averaging 
program. 

To  some  degree,  the  concern  over 
adverse  equity  and  competitive 
concerns  depends  on  whether  the 
framework  considered  applies  to  both 
averaging  and  trading,  or  just  trading.  In 
previous  analyses  of  the  possible 
frameworks  for  the  HDE  averaging 
program,  EPA  was  concerned  that 
unrestricted  or  partially  restricted 
averaging  programs  introduce  equity 
concerns  which  could  not  be  addressed 
through  other  mitigating  provisions 
within  the  program  design.  Thus,  the 
program  framework  which  restricts  by 
both  fuel  type  and  subclass  was 
implemented  for  the  HDE  averaging 
program.  The  current  structure  of  the 
HDE  market  is  no  less  diverse  than 
when  the  original  HDE  averaging 
program  was  selected,  and  indeed  it  is 
possible  that  the  diversity  could 
increase  even  more  in  the  future  as 
alternative-fueled  engines  are 
developed.  Therefore,  no  major  change 
in  the  fi-amework  used  in  the  averaging 
program  appears  warranted. 

However,  the  considerations  may  be 
somewhat  different  if  only  trading  is 
considered.  A  trading  program  as 
unrestricted  as  possible  would 
maximize  the  potential  amount  of  NO, 
and  PM  credits  available  for  trading  and 
also  would  provide  the  greatest 
flexibility  to  allow  such  trades  to  occur. 
This  in  turn  would  increase  the 
incentive  to  generate  credits  through  the 
development  of  new  or  improved 
emission  control  technology  and  would 
also  promote  the  economic  efficiency  of 
the  approaches  available  to  the  industry 
to  meet  the  emission  standards.  Thus, 
cross-subclass  trading  could  make  the 
market  for  credits  work  better.  Not  only 
would  opportunities  to  trade  be 
broadened,  but  if,  as  some 
manufacturers  have  stated,  they  are 
more  likely  to  make  trades  with  non- 
direct  competitors,  a  less  restricted 
program  could  have  some  advantages. 

Nevertheless,  in  selecting  the 
framework  for  just  a  trading  program, 
there  are  several  equity  considerations. 
First,  there  is  the  possibihty  that  some 
manufacturers  may  view  this  concept  as 
anti-competitive  since  manufacturers 
with  more  diverse  product  lines  could 


have  the  opportunity  to  enhance  their 
overall  economic  positions  relative  to 
their  less  diverse  competition.  This 
would  especially  be  a  concern  for  cross- 
fuel  trading.  Second,  there  is  a  concern 
that  it  may  be  difficult  to  prevent 
"gaming"  of  an  unrestricted  or  partially 
restricted  trading  program,  which  would 
cinnmivent  the  averaging  program 
restrictions. 

To  illustrate  the  first  concern,  an 
HDGE/HDDE  manufacturer  could  trade 
relatively  easily  obtained  NOx  credits  to 
HDDE  manufacturers  and  then  use  the 
extra  funds  generated  to  subsidize  its 
HDDE  or  HDCE  prices  to  gain  market 
share.  A  related  problem  would  occur  if 
credits  are  not  freely  traded  and  the 
seller  of  credits  denies  their  availability 
to  major  competitors.  On  the  other  hanid. 
not  selling  credits  to  other  fiirms  when 
the  economic  payoff  for  trading  is  higher 
than  the  use  of  credits  internally  is  not 
in  the  credit  creator's  own  economic 
self-interest.  Profits  would  be  foregone. 
Moreover,  it  is  not  clear  that  the 
strategy  of  subsidization  described 
above  would  be  advantageous,  because 
the  transaction  would  have  benefited 
the  purchaser,  too  (otherwise,  the  trade 
woiild  not  have  occurred).  A  subsequent 
lowering  of  prices  by  the  seller  on  his 
HDDE  or  HDGE  subclass  might  thus  be 
matched  by  the  credit  buyer  since  the 
latter  is  now  in  a  better  position  to 
match  the  prices  as  well.  Trades  with  an 
HDGE  manufacturer  could  be 
particularly  advantageous  to  smaller 
firms  that  otherwise  might  not  be  able  to 
obtain  credits  for  their  HDDEs. 

The  second  concern  centers  on  the 
possibility  of  circumventing  the 
averaging  prog^^m  restrictions.  Without 
adequate  restrictions,  manufacturers 
may  engage  in  the  trading  of  credits 
among  several  famiUes  of  different  fuels 
or  subclasses  in  such  a  way  that  it  has 
the  net  effect  of  averaging  emissions 
across  fuels  or  subclasses.  While  this  is 
not  likely  to  be  a  common  practice,  it  is 
difficult  to  preclude  once  the  program  is 
implemented.  One  means  of  providing  a 
safeguard  against  this  practice  would  be 
to  allow  manufacturers  that  participate 
in  the  diesel  subclass  market  to  engage 
only  in  "one  way"  trades;  i.e.,  the 
manufacturer  could  buy  or  sell  credits 
from  a  given  diesel  subclass  but  could 
not  do  both. 

In  a  general  sense,  if  considered 
acceptable,  different  program  structures 
for  averaging  and  trading  could  address 
many  of  the  equity  and  competitive 
concerns  raised  with  averaging  and  in 
fact  could  enhance  the  availability  of 
credits  to  those  smaller,  less  diverse 
manufacturers  who  benefit  less  from 
averaging.  With  some  safeguards  to 


address  gaming,  a  less  restricted 
program  than  now  in  place  for  averaging 
may  be  possible  for  trading.  Of  course, 
air  quality  impact  concerns  would  also 
have  to  be  considered.  As  before  with 
averaging,  if  these  environmental 
concerns  cannot  be  addressed,  then 
restrictions  are  needed.  Environmental, 
equity,  and  competitive  concerns  are 
evaluated  together  in  the  context  of 
possible  program  structures  in  Section 
IV. 

Banking  arises  as  a  potentially  useful 
policy,  for  several  reasons.  First,  it  could 
ease  the  transition  to  tighter  standards. 
Second,  it  could  increase  the 
manufacturer's  product  development 
and  compliance  flexibility.  And,  third,  it 
is  valuable  to  society  to  speed  the 
process  of  reducing  emissions.  Thus, 
while  banking  would  permit  the 
decrease  in  emissions  to  occur  more 
slowly  (and  more  smoothly)  after  the 
tighter  standard  goes  into  effect,  it 
would  also  provide  society  with  the 
benefits  of  an  earlier  decrease  in 
emissions  from  mandated  levels  than 
would  otherwise  have  occurred.  The 
short-term  increase  in  emissions  after 
the  tighter  standard  goes  into  effect 
would  not  be  an  increase  above 
previous  levels,  but  would  merely 
represent  a  reduction  less  than  would 
have  otherwise  occurred  with  the 
effective  date  of  the  new  and  more 
stringent  standard. 

Equity  and  competitive  concerns  with 
banking  focus  primarily  on  the  inherent 
advantage  banking  would  afford  to 
larger,  more  diverse  manufacturers.  The 
first  argument  is  that  these 
manufacturers  would  have  more 
opportunity  to  generate  credits  for 
banking  which  would  increase  their 
future  flexibility  relative  to  their  smaller, 
less  diverse  competitors.  This  increased 
flexibility  could  lead  to  an  economic 
advantage,  but  only  on  an  absolute 
basis,  not  a  relative  basis.  Carried  to  an 
extreme,  large  banks  could  result  in 
foregone  profits;  particularly,  as 
technology  improves,  the  ability  of  all 
firms  to  achieve  emission  reductions 
would  reduce  the  value  of  banked 
credits.  The  second  argument  is  that 
banked  credits  could  be  used  as  a 
predatory  market  tool.  However,  this 
use  of  banked  credits  would  be  largely 
precluded  by  the  PEL  ceilings. 

Finally,  virtually  any  banking  program 
would  reduce  to  some  degree  the 
availabiUty  of  credits  for  trading  at  any 
given  price.  Manufacturers  simply  may 
place  a  higher  value  on  the  internal  use 
of  credits  than  they  could  obtain  by 
trading  them  unless  the  price  for  credits 
rises.  The  more  credits  are  hoarded,  the 
more  their  price  will  increase.  This 


encourages  more  credit  generation. 
Nonetheless,  as  was  also  the  case  in  the 
air  quality  impact  discussion,  measures 
to  encourage  credit  use  within  a 
reasonable  time  following  their 
generation  could  provide  the  incentives 
for  appropriate  and  orderly  use  of 
credits,  as  viewed  by  EPA.  The  inherent 
advantage  of  larger,  more  diverse 
manufacturers  could  not  be  totally 
eliminated,  but  any  potential  adverse 
effects  on  competitors  from  banking 
could  be  addressed  through  this 
approach.  The  combined  effects  of 
environmental  and  competitive  concerns 
on  the  structure  of  a  banking  program 
are  discussed  together  in  Section  IV. 

C.  Inclusion  of  Alternative  Fuels 

For  over  a  decade,  there  has  been 
active  interest  in  the  use  of  alternative 
transportation  fuels  to  reduce  the 
dependence  on  petroleum-based  fuels. 
In  addition,  alternative-fueled  engines 
are  typically  "clean  burning."  providing 
an  environmental  impetus  for  their 
development.  Since  banking  and  trading 
would  encourage  the  development  of 
engines  that  could  generate  NO.  and  PM 
emission  credits,  these  programs  could 
provide  an  incentive  for  the 
development  of  alternative-fueled 
engines.  Their  use  could,  therefore, 
result  in  further  reductions  of  emissions 
and  emission  control  costs.  Several 
commenters  also  suggested  that 
alternative-fueled  engines  be  included  in 
the  banking  and  trading  programs. 

To  date,  work  in  the  area  of 
alternative  transportation  fuels  has 
centered  on  methanol.  Substantial  work 
has  been  done  on  the  development  of 
various  methanol  engine  designs  for 
highway  motor  vehicles;  and,  hence, 
their  NOx  and  PM  emission 
characteristics  are  fairly  well 
understood.  Several  cities  are  even 
evaluating  methanol- fueled  urban  buses 
in  demonstration  programs.  Because  of 
this  development  work  and  in  response 
to  public  and  private  interest  in 
methanol  as  a  future  motor  vehicle  fuel, 
EPA  recently  promulgated  federal 
emission  stardards  for  methami!- fueled 
vehicles/engines. 

While  primary  emissions  from  "■ 

methanol-fueled  engines  are  fairl>  well 
understood,  secondary  emissions  from 
methanol-fueled  engines  are  not. 
Information  on  all  methanol  emissions, 
including  potential  health  impacts  from 
methanol  and  formaldehyde  !e^  pIs.  is 
presented  in  detail  in  the 
aforementioned  methanol  ruleniiiking. 
There,  EPA  noted  that  direct  exposure  to 
methanol  and  formaldehyde  emissions 
from  methanol  vehicles  has  the  potential 
to  pose  a  public  health  risk  due  to  acute. 
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toxic  or,  in  the  case  of  formaldehyde, 
carcinogenic  health  effects. 

The  rulemaking  for  methanol  fueled 
vehicles  also  indicated  that  methanol 
can  potentially  impact  global  wanning 
depending  on  the  feedstock  used  to 
produce  the  methanol  and  the  amounts 
produced.  Methanol  can  be  produced 
from  coal  or  from  natural  gas.  However, 
these  processes  release  different 
amounts  of  greenhouse  gases,  such  as 
carbon  dioxide.  A  complete  switch  to      ^ 
coal  based  methanol  fuel  systems  could 
result  in  a  doubling  of  the  motor  vehicle 
contribution  to  the  greenhouse  effect 
relative  to  the  contribution  of  current 
petroleum-based  fuels.  However, 
methanol  derived  from  natural  gas 
would  have  little  or  no  effect. 

EPA  believes  that  the  quantity  of 
methanol  required  for  HDEs  can  be  met 
firom  a  natural  gas  feedstock.  Therefore, 
use  of  methanol  fuel  in  HDEs  is  not 
expected  to  have  an  adverse  impact 
upon  global  warming.  However,  the  use 
of  methanol  in  HDEs  would  promote  the 
development  of  an  infrastructiue  which 
might  encourage  the  use  of  methanol  in 
other  vehicle  classes.  The  effect  of 
greater  use  of  methanol  on  global 
warming  is  uncertain.  Since  the 
available  information  is  presently 
insufHcient  to  resolve  the  above 
concerns,  the  Agency  will  continue  to 
investigate  these  issues  and  will  take 
appropriate  action  if  warranted.  EPA 
asks  for  comment  on  these  concerns. 
Among  other  potential  alternative 
transportation  fuels,  compressed  natural 
gas  (CNG)  is  also  receiving  attention. 
However,  CNG-fueled  HDEs  are  still  in 
the  early  development  stage  and  more 
work  is  needed  to  better  understand 
their  emission  characteristics.  Presently, 
there  are  no  federal  emission  standards 
for  CNG-fueled  HDEs. 

Since  methanol  engines  are  the  only 
alternative  fueled  HDEs  with  federal 
emission  standards  and  other  related 
procedures,  only  methanol-fueled 
engines  are  included  in  the  proposed 
banking  and  trading  programs. 
However,  EPA  will  evaluate  the 
possibility  of  including  CNG-fueled  or 
any  other  alternative-fueled  HDEs  in 
these  programs  in  the  future  as  federal 
emission  standards  and  other  related 
procedures  are  established. 

D.  Credit  Use  and  Life  Options 

How  emission  credits  could  be  used 
and  how  long  a  credit  could  be  banked 
were  two  additional  areas  of  comment. 
The  obvious  and  well-supported  use  of 
credits  was  in  the  certiflcation  process 
where  credits  could  either  be  averaged 
or  traded  to  show  compliance  with 
applicable  standards.  Banking  of  credits 
received  almost  unanimous  support  from 


commenters.  Banked  credits  could  be 
used  for  future  averaging  purposes  or  for 
future  transactions  with  other 
manufacturers.  Banked  credits  could 
also  be  applied  singly  to  one  engine 
family.  A  suggestion  was  also  made  to 
use  banked  credits  to  compensate  for 
SEA  failures  of  production  engines. 
Similarly,  many  manufacturers  wanted 
to  be  able  to  use  banked  credits  to 
compensate  for  the  emission  impacts  of 
in-use  failures  instead  of  recalling 
engine  families.  They  believed  this 
featiu«  would  encourage  credit 
accumulation,  which  would  help  the 
environment  and  would  avoid  the 
expense  and  problems  of  recall. 

EPA  supports  the  use  of  credits 
obtained  through  averaging  or  trading  in 
the  certification  process.  EPA  also 
supports  banking  credits  for  use  in 
hxtan  certiBcation  and  even  in  the  case 
of  SEA  failure  if  a  manufacturer  chooses 
to  recertify  future  production  of  the 
family  involved  to  a  higher  FEL 
However,  EPA  cannot  allow 
manufactiu^rs  to  use  credits  in  lieu  of 
recall  to  address  failures  determined  by 
SEA  failures  or  in-use  testing.  Section 
207  of  the  Clean  Air  Act  states  that 
"manufacturers  shall  remedy  such 
nonconformity";  and  a  federal  court  has 
held  that,  by  "remedy,"  Congress  meant 
recall  and  repair  of  noncomplying 
vehicles  (Center  for  Auto  Safety  v. 
Ruckehhaua,  7\7 F.2d  1, DC.  Cir.,  1984). 
Since  the  use  of  credits  to  compensate 
for  a  failure  does  not  constitute  a 
remedy,  use  of  credits  in  this  manner 
would  be  in  violation  of  the  Clean  Air 
Act. 

The  banking  of  credits  inherently 
raises  questions  about  the  future  value 
of  credits  and  credit  life.  Emission 
credits  for  banking  are  generated,  and 
environmental  benefits  accrue  when  in- 
use  emissions  are  below  the  emission 
standard.  The  potential  benefits  are  at 
their  greatest  when  the  low-emitting 
engine  is  first  placed  in  service. 
However,  as  the  vehicle  ages  and 
accumulates  miles,  the  amount  of 
potential  reductioif  in  emission  levels 
("credit  production")  decreases,  until  the 
engine  is  ultimately  scrapped  and  no 
further  reduction  in  in-use  emissions 
occurs.  In  addition,  since  vehicles  are 
normally  used  less  with  age.  the 
remaining  amount  of  reduction  in  in-use 
emissions  decreases  each  year. 

In  order  for  emissions  to  average  to  an 
acceptable  in-use  level,  it  is  preferable 
that  the  credit  generating  and  credit- 
using  engines  have  some  overlap  in  their 
operating  lifetimes  and  ideally  in  their 
yearly  usage.  This  occiu*  inherently 
with  trading  but  not  with  banking.  With 
this  rationale  in  mind.  EPA  suggested 
limiting  the  life  or  availability  of  banked 


credits  to  help  ensure  that  the  credit- 
generating  engine  is  still  operating  when 
the  credits  are  used.  In  addition.  EPA 
also  suggested  the  possibility  of 
depreciating  the  value  of  banked  credits 
as  the  engine  generating  these  credits 
ages.  Comments  on  these  suggestions 
were  made  and  will  be  summarized 
below. 

Several  commenters  wanted  to  limit 
credit  life  to  prevent  long  accumulation 
periods  followed  by  large-scale  use 
which  could  have  both  adverse 
competitive  and  enviroiunental  impacts. 
Limiting  credit  life  would  force 
manufacturers  to  use  their  credits  within 
the  allotted  time  frame  or  lose  them. 
Some  conunenters  also  felt  that  credits 
should  be  depreciated  with  time.  These 
commenters  believed  that  depreciating 
credits  with  time  would  reduce  the 
possible  adverse  environmental  effects 
related  to  banking  and  would  encourage 
their  orderly  use  in  averaging  or  trading 
programs. 

Conversely,  other  commenters  stated 
that,  in  order  to  maximize  the 
manufacturers  flexibility,  banked  credits 
should  have  an  indefinite  life. 
Futhermore.  they  argued  that  this  high 
level  of  flexibility  would  increase  the 
incentive  to  generate  emission  credits 
which,  in  time,  would  promote  advances 
in  emission  control  technology.  In 
addition,  these  commenters  believed 
that  supply  and  demand  would  prevent 
large  accumulations  of  banked  credits. 
These  commenters  pointed  out  that 
there  is  a  "holding  cost"  for  banked 
credits:  the  time  value  of  money  tends  to 
reduce  the  value  of  banked  credits 
relative  to  their  use.  Moreover,  there  is  a 
"risk  premium"  inherent  in  retaining 
credits  for  later  use — a  firm  cannot  be 
sure  whether  credit  prices  will  be  higher 
or  lower  in  the  future.  Therefore,  in  their 
view,  the  possibility  of  large-scale  credit 
use  following  long  accumulation  periods 
would  be  very  small  in  the  situation  in 
question. 

As  presented  in  the  EPA  staff  paper 
and  discussed  at  the  aforementioned 
workshop,  development  of  the  credit  use 
rules  for  banking  involves  consideration 
of  equity,  environmental,  and  flexibility 
objectives  which  are  somewhat 
conflicting.  FlexibiHty  considerations 
suggest  no  limitations  on  credit  use  are 
necessary,  while  equity  and 
enviroimiental  concerns  indicate  that 
some  restrictions  are  prudent.  Fully 
achieving  all  of  these  objectives  within 
the  scope  of  a  banking  program  may  not 
be  possible,  but  it  is  important  to 
maximize  the  benefits  available  with 
full  consideration  to  the  importance  of 
the  equity  and  environmental  concerns. 
This  view  was  taken  in  developing  th(> 


rationale  for  the  banking  programs 
proposed  in  Section  IV  below. 

E.  Legal  Issues 

Any  regulation  promulgated  by  EPA 
must  be  consistent  with  the  authority 
and  direction  provided  by  Congress 
within  the  relevant  provisions  of  the 
Clean  Air  Act  (CAA).  With  regard  to 
HDE  NOx  and  PM  emission  standards, 
the  relevant  portions  of  the  CAA  are 
found  in  section  202(a)(3).  Specifically, 
section  202{a)(3)(A)(ii)  requires  EPA  to 
set  an  HDE  NOx  emission  standard  at  a 
level  equivalent  to  a  75  percent 
reduction  from  an  uncontrolled  HDCE 
NOx  baseline.  This  equates  to  a  level  of 
1.7  g/BHP-hr.  SecUon  202(a)(3)(B) 
provides  that  if  this  standard  is  not 
achievable,  then  the  standard  for  HDE 
NOx  emissions  is  to  be  set  at  the  level 
which  represents  the  maximum  degree 
of  emission  reduction  most  engines  can 
reasonably  be  expected  to  achieve  in 
the  available  lead  time.  Such  revised 
standards  are  to  be  tightened  every 
three  years,  until  the  statutory  level  is 
reached.  Revised  emission  standards 
are  also  to  become  effective  four  model 
years  after  promulgation.  Under  section 
202(a)(3)(A)(ii!),  standards  for  HDE  PM 
emissions  are  to  take  effect  as 
expeditiously  as  practicable  and  are  to 
reflect  the  greatest  degree  of  emission 
reduction  achievable  with  the 
technology  expected  for  that  model 
year.  No  statutory  standard  is 
established  for  HDE  PM  emissions. 
Clearly,  these  provisions  contemplate 
technology-forcing  emission  standards. 

The  Clean  Air  Act  does  not  otherwise 
specify  the  content  of  emission 
standards,  leaving  the  precise  form  of 
the  standards  to  be  determined  by  EPA 
through  rulemaking.  EPA  has 
traditionally  promulgated  standards  that 
every  vehicle  or  engine  is  required  to 
meet,  but  the  statute  does  not  explicitly 
preclude  standards  that  permit  two  or 
more  vehicle  models  or  engine  families 
to  achieve  the  required  reductions  by 
averaging  their  emissions  together. 

EPA  set  the  1991  and  later  model  year 
HDE  NOx  and  PM  standards  as 
averaged  standards;  that  is,  EPA 
provided  that  the  standards  could  be 
met  by  offsetting  the  above-standard 
emissions  of  one  engine  family  with  the 
below-standard  emissions  of  another. 
Accordingly,  engine  families  that  emit  at 
levels  higher  than  the  standard  will  still 
comply  with  the  standard  so  long  as  the 
emissions  from  those  engine  families, 
when  averaged  with  the  emissions  from 
other  engine  families,  do  not  exceed  the 
standard.  Moreover,  EPA  set  the 
standards  with  averaging  in  mind,  so 
that  averaging  is  integral  to  the 
standards  themselves. 


As  noted  earlier,  trading  and  banking 
are  simply  forms  of  averaging  between 
manufacturers  and  over  time.  Thus,  they 
pose  similar  legal  issues.  Just  as  the 
statute  does  not  explicitly  address 
EPA's  authority  to  allow  averaging,  it 
does  not  address  the  Agency's  authority 
to  permit  banking  and  trading.  EPA's 
authority  to  allow  trading  and  banking, 
as  well  as  averaging,  consequently 
depends  on  whether  these  programs  will 
support  and  be  consistent  with  the 
provisions  and  goals  of  the  Act. 

Given  the  statute's  technology-forcing 
scheme,  banking  and  trading  programs 
must  not  undercut  the  stringency  of 
already  established  emission  standards 
and  must  promote  the  achievement  of 
the  greatest  degree  of  emissions 
reduction  available  now  and  in  the 
future.  More  generally,  banking  and 
trading  programs  must  support  and  be 
consistent  with  the  provisions  and  goals 
in  the  CAA. 

The  commenters  were  split  in 
opinions  as  to  whether  banking  and 
trading  would  be  consistent  with  the 
CAA.  Some  commenters  believed  that 
banking  and  trading  would  provide 
manufacturers  with  an  incentive  to 
develop  and  apply  new  technology, 
since  the  resulting  emission  credits 
would  be  marketable  and  would 
therefore  promote  the  greatest  degree  of 
emission  reduction  achievable.  Other 
commenters  believed  that  banking  and 
trading  would  have  the  opposite  effect. 
One  commenter  stated  that  banking  and 
trading  would  "greatly  water  down  the 
emissions  reduction  standards"  but  did 
not  explain  how  this  would  happen. 
Another  commenter  stated  that  the 
emission  standards  for  1991  and  beyond 
were  so  stringent  that  his  firm  would  not 
be  able  to  generate  any  credits. 
Therefore,  banking  and  trading  would 
not  provide  that  firm  with  an  incentive 
to  further  reduce  emissions. 

The  commenters  also  referred  to  the 
decision  of  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  in 
NRDCv.  Thomas,  805  F.2d  410  (1986). 
The  case  concerned  the  HDE  NOx  and 
PM  standards  promulgated  by  EPA  on 
March  15. 1985  (51  FR  10606).  One  issue 
in  the  case  was  the  legality  of  HDE  NOx 
and  PM  emissions  averaging.  The  court 
rejected  the  specific  challenge  of 
averaging  made  by  one  of  the  petitioners 
(whether  averaging  was  inconsistent 
with  the  statute's  provision  of  NCPs)  but 
also  expressed  reservations  about  its 
legality.  Not  surprisingly  then,  both 
sides  referred  to  this  case  as  support  for 
their  respective  views. 

Additional  comments  concerning  the 
legality  of  banking  and  trading  were 
also  made.  One  commenter  stated  that 


section  206(a)(1)  of  the  CAA  authorizes 
EPA  to  provide  for  banking  and  trading, 
since  new  motor  vehicle  engines  are  to 
be  tested  "in  such  manner  as  (the 
Administrator)  deems  appropriate." 
However,  another  commenter  stated 
that  Congress  never  intended  cr 
authorized  EPA  to  adopt  banking  and 
trading.  That  commenter  believed  '.hat 
NCPs  were  the  Congressional  solution 
for  non-conforming  engines.  A  third 
commenter  stated  that  the  availability  of 
credits  would  be  testimony  that  not  all 
engine  families  achieved  the  maxinmrn 
degree  of  emissions  reduction 
achievable  and  that  further  reductions 
in  the  emission  standards  are  therefore 
feasible  and  needed. 

EPA  believes  the  proposed  HDE 
banking  and  trading  programs  promote 
the  purposes  of  the  Clean  Air  Act.  The 
proposed  programs  would  encourage 
manufacturers  to  make  emission 
reductions  in  the  most  expedient 
manner  and  would  provide  them  with 
additional  incentives  to  develop  more 
efficient  control  technologies  and  to 
introduce  lower  emitting  methanol- 
fueled  engines  quickly.  A  banking 
program  in  particular  would  promote 
achieving  emissions  reduction  quickly. 
To  generate  future  credits,  engines 
would  have  to  be  certified  at  levels 
below  the  emission  standards.  Thus,  a 
banking  program  would  encourage  the 
development  and  expeditious  use  of 
more  efficient  control  technology  and 
lower-emitting  methanol-fueled  engines. 
Furthermore,  any  new  technology 
developed  to  generate  emission  credits 
could  provide  a  basis  for  a  later  finding 
that  a  more  stringent  emission  standard 
is  feasible  for  the  future. 

Since  banking  and  trading  are 
e)(tensions  of  averaging,  the  court  ruling 
on  the  HDE  averaging  program  has 
implications  for  banWinm  and  trading 
programs.  As  noted  earhpr.  the  court  in 
NRDC\.  Thomas  uphtid  tt>e  averaging 
program  promulgateii  hv  EFA,  since  it 
disagreed  with  the  pptuioner's  argument 
that  averaging  was  incun.sistent  with  the 
statute's  provision  for  \CP8.  To  the 
extent  trading  and  b«,.li  ng  programs  do 
not  conflict  with  the  ^'^P  provision,  they 
too  should  survive  legal  challenge  on 
this  ground. 

However,  the  cour'  aU o  noted  another 
reason  why  averagin,^  may  not  be 
authorized  under  the  r  ■■.  \.  The  court 
observed  that  CAA  -^ecTioT  2t)6.  which 
governs  certification  nf  \r(.ic!es  for 
compliance  with  err>is->ion  stdnd^irds. 
speaks  in  terms  of   ary      j."  or  "such" 
vehicle  being  tesl<»>!  for  <  ptt.fication 
p'.irposes.  It  pointed  j  r  "*-5l  under 
averaging  some  vt-hijl''*  » .".Id  not  be 
required  to  comply  '••■■'^  he  standardj. 
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This  practice,  the  court  stated,  appeared 
inconsistent  with  the  requirement  that 
"any."  "a."  or  "such"  vehicle  or  engine 
be  tested  and  required  to  comply  with 
emission  standards. 

At  the  same  time,  the  court  noted  that 
the  statutory  language  was  ambiguous. 
It  pointed  out  that  the  testing  and 
certiflcation  provisions  empower  the 
Agency  to  test  vehicles  in  the  manner  it 
deems  appropriate,  so  as  to  conform  to 
the  prescribed  standards.  These 
provisions  thus  leave  room  for  the 
counterargument  that  the  manner  of 
testing  or  the  content  of  the  standards 
themselves  is  within  the  Agency's 
discretion.  However,  the  court  suggested 
that  such  a  counterargument  would  have 
to  overcome  legislative  history  that 
appeared  to  indicate  that  Congress 
wanted  every  vehicle  to  meet  emission 
standards.  The  court  did  not  rule  on  the 
merits  of  this  argiunent  because  no 
commenter  had  raised  it  during  the 
public  comment  period  for  the  HDE 
rulemaking.  It  instead  set  out  the  point 
for  the  Agency's  future  consideration. 
(See  805  F.2d  425.) 

EPA  does  not  believe  that  the 
statutory  text  or  legislative  history  cited 
by  the  court  necessarily  means  that  the 
CAA  requires  or  that  Congress  intended 
that  every  vehicle  or  engine  family  emit 
at  the  same  level.  As  the  court  itself 
noted,  the  Act  gives  EPA  broad  latitude 
in  the  testing  of  vehicles  and.  more 
fundamentally,  in  the  formulation  of 
standards.  EPA  promulgated  the  HDE 
NOx  and  PM  emissions  standards  as 
averaged  standards.  It  thus  follows  that 
in  testing  "any"  engine  for  compliance 
with  those  standards,  EPA  may  hold 
particular  engine  families  to  different 
control  levels  as  part  of  an  averaged  set 
of  engine  families  so  long  as  the  engine 
families'  average  emission  levels  meet 
the  applicable  standard. 

The  legislative  history  cited  by  the 
court  is  not  adverse  to  this  approach  to 
standard-setting.  The  passages  criticize 
pre-1970  tests  for  determining 
compliance  with  standards  based  on  the 
average  emission  levels  of  prototype 
vehicles  and  state  that  emissions  from 
prototype  vehicles  should  not  be 
averaged  in  the  future.  However,  it  is 
not  clear  from  these  passages  whether 
the  tests  to  which  they  refer  involved 
averaging  individual  members  of  a 
single  vehicle  model  or  averaging  four 
different  vehicle  models.  This 
distinction  is  important  since  EPA's 
current  averaging  program  and  its 
proposed  banking  and  trading  programs 
would  not  allow  averaging  within  an 
engine  model  or  family  but  only 
between  engine  families. 

Other  passages  of  the  legislative 
history  indicate  that  the  pre-1970  tests 


averaged  emissions  from  individual 
members  of  a  vehicle  model  to 
determine  whether  the  model  met 
applicable  standards.  [See  Senate  Rep. 
No.  91-1196. 91st  Cong.,  2d  Sess.  (1970); 
reprinted  in  1  U.S.  Library  of  Congress. 
A  Legislative  History  of  the  Clean  Air 
Act  Amendments  of  1970.  at  429.) 
Accordingly,  the  passages  cited  by  the 
court  should  be  read  to  forbid  averaging 
emissions  of  individual  vehicles  within  a 
single  model.  At  the  same  time,  the 
legislative  history  does  not  similarly 
forbid  averaging  emissions  of  different 
vehicle  models. 

A  thorough  reading  of  the  legislative 
history  reveals  the  fundamental  problem 
that  Congress  sought  to  address  in 
revising  the  vehicle  testing  provisions: 
degradation  of  emission  controls  from 
protot3rpe  to  production  to  in-use 
vehicles.  Studies  before  Congress  at  the 
time  the  Act  was  being  amended 
showed  that  while  prototype  vehicles 
generally  met  applicable  standards, 
production  and  in-use  vehicles  often  did 
not.  To  ensure  that  emission  reductions 
demonstrated  by  prototype  vehicles 
were  realized  in  practice,  Congress 
authorized  production-line  testing  of 
vehicles  (section  206(b)],  required 
manufacturers  to  warranty  vehicles  for 
compliance  with  emissions  standards 
throughout  their  useful  life  (section 
207(a]],  and  provided  for  recall  of 
noncomplying  in-use  vehicles  (section 
207(c}). 

EPA's  averaging  program  and 
proposed  banking  and  trading  programs 
respect  the  Congressional  scheme  for 
ensuring  that  vehicle  emission  controls 
perform  as  designed.  Manufacturers 
would  be  required  to  designate  for  each 
engine  family  involved  in  the  programs  a 
family  emission  limit  (PEL),  such  that 
FELs  average  to  the  level  of  the 
applicable  standard.  Each  engine  within 
each  family  involved  in  the  programs 
would  then  be  required  to  meet  the 
family  emission  level  (FEL)  for  its 
family.  Accordingly,  production-line  and 
in-use  testing  would  determine  whether 
every  engine  involved  in  the  programs 
was  meeting  its  FEL.  Similarly,  every 
engine  involved  in  the  programs  would 
be  warrantied  to  meet  its  FEL.  The 
proposed  programs  would  thus  preserve 
Congress'  goal  of  realizing  the  emissions 
reductions  demonstrated  by  prototype 
vehicles. 

In  short,  EPA  considers  the  legislative 
history  cited  by  the  court  no  bar  to 
averaging,  trading  or  banking.  On  the 
contrary,  the  Agency  believes  that  its 
averaging  and  proposed  trading  and 
banking  programs  accommodate 
Congressional  intent  as  expressed  in  fhe 
legislative  history.  In  any  event. 
Congress  granted  EPA  discretion  in 


formulating  standards  and  test 
procedures,  and  thus  it  is  not  necessary 
to  fmd  explicit  authorization  to 
promulgate  banking  and  trading 
programs.  As  discussed  above,  the 
relevant  inquiry  is  whether  trading  and 
banking  are  consistent  with  the  goals 
and  intent  expressed  in  other  applicable 
portions  of  the  Act. 

EPA  also  agrees  that,  like  averaging, 
banking  and  trading  would  provide 
another  way  besides  payment  of  NCPs 
for  engines  to  meet  emission  standards. 
However,  like  averaging,  banking  and 
trading  would  not  obviate  the  need  for 
NCPs.  A  manufacturer  unable  to  obtain 
credits  either  from  his  own  fleet  or  from 
a  competitor  may  have  no  choice  but  to 
pay  NCPs  for  his  engines  that  cannot 
meet  a  standard.  The  court  decision  to 
uphold  averaging  rested  in  part  on  its 
finding  that  averaging  did  not  make 
NCPs  superfluous.  Moreover,  trading 
would  accomplish  one  of  the  express 
goals  of  the  NCP  provision — to  remove 
any  competitive  disadvantage  from 
complying  manufacturers — since  the 
price  of  credits  would  reflect  the 
economic  cost  of  obtaining  the  standard 
technologically. 

Banlung  and  trading  programs  would 
also  be  useful  even  if  all  engines  could 
comply  with  the  baseline  emission 
standard.  Banking  and  trading  programs 
would  allow  manufacturers  to  optimize 
their  emission  control  strategies,  thereby 
reducing  costs.  EPA  is  statutorily 
required  to  consider  costs  in  the  design 
of  its  mobile  source  regulatory 
programs,  and  the  provision  of  banking 
and  trading  to  cut  cost  logically  follows 
from  that  requirement. 

EPA  disagrees  with  the  assertion  that 
the  availability  of  credits  would  imply 
that  all  engine  families  did  not  achieve 
the  maximum  technologically  feasible 
limit.  As  required  by  the  CAA,  emission 
standards  are  to  be  set  at  the  lowest 
level  practicably  achievable  with  the 
technology  available,  considering 
factors  such  as  fuel  economy,  cost,  etc. 
Within  those  constraints,  EPA  sets 
emission  standards  at  levels  which  most 
families  are  expected  to  be  able  to  meet, 
given  the  technology  available  or 
expected  to  be  available  by  the  effective 
model  year. 

In  at  least  two  situations,  all  engines 
could  be  meeting  a  standard  based  on 
"maximum  feasible  reductions,"  and  yet 
emission  credits  could  be  generated. 
First,  engines  have  somewhat  different 
emission  characteristics.  Since  EPA  sets 
standards  based  on  what  most  engines 
can  achieve,  some  may  be  capable  of 
achieving'greater  emission  reductions 
than  required  by  the  standard,  while,  for 
others,  it  may  be  difficult  to  just  meet 


the  standard.  Second,  some 
manufacturers  may  develop  improved  or 
new  emission  control  technology  which 
surpasses  that  projected  to  be  available 
when  the  emission  standards  were 
promulgated.  These  developments  could 
provide  the  opportunity  to  generate 
emission  credits.  In  both  of  these 
situations  the  maximum  reductions 
judged  feasible  at  the  time  the  emission 
standard  was  promulgated  would  be 
achieved.  If  improved  or  new  control 
technology  is  used  to  generate  emission 
credits,  it  may  provide  the  technical 
basis  for  a  more  stringent  standard  in 
the  future.  Banking  and  trading  may 
even  provide  the  incentive  for  such 
developments.  To  the  extent  that 
banking  and  trading  programs 
encourage  new  technology,  these 
programs  promote  the  purposes  of  the 
CAA. 

The  proposed  banking  and  trading 
programs  discussed  below  are 
workable,  should  not  result  in  increases 
in  nationwide  or  local  emissions,  and 
should  have  no  adverse  equity  or 
competitive  effects.  In  addition,  no 
aspect  of  either  program  is  explicitly 
prohibited  by  the  CAA.  Trading  and 
banking  programs  encourage 
manufacturers  to  develop  and 
implement  more  efHcient  control 
technologies  which  could  reduce  overall 
costs  and  serve  as  the  technological 
basis  for  more  stringent  emission 
standards  in  the  future.  Thus,  EPA 
beUeves  the  programs  as  structured  are 
consistent  with  and  promote  the  goals  of 
the  Clean  Air  Act. 

IV.  Description  of  the  Proposal  and 
Rationale 

EPA  has  carefully  evaluated  the 
issues  raised  and  comments  received 
thus  far  regarding  banking  and  trading. 
In  light  of  these  comments,  EPA  has 
developed  the  proposed  programs  that 
are  described  below  together  with  the 
rationale  for  their  design.  In  some  areas 
of  the  proposed  programs,  it  appears 
that  increased  program  flexibility  might 
be  possible.  However,  EPA  lacks  the 
technical  data  to  propose  such  increased 
flexibility.  Along  with  the  proposal,  the 


Agency  has  provided  alternatives  that 
would  increase  program  flexibility.  If 
EPA  obtains  information  sufficient  to 
support  promulgation  of  these 
alternatives,  it  may  include  them  in  the 
final  rule. 

The  criteria  applied  in  formulating  the 
proposed  programs  were  essentially  the 
same  as  those  laid  out  in  EPA's 
September  1986  Staff  Paper.  In 
summary,  these  criteria  are:  (1)  The 
programs  should  not  cause  adverse  air 
quality  effects  either  nationwide  or 
locally;  (2)  the  programs  should  not 
cause  adverse  equity  or  competitive 
effects;  (3)  the  programs  must  be 
workable  and  practical  to  implement 
and  enforce  for  both  EPA  and  the 
industry;  (4)  the  programs  should  be 
consistent  with  the  Clean  Air  Act  and 
promote  its  goals;  and  (5)  consistent 
with  the  first  four  criteria,  the  programs 
should  be  as  flexible  as  possible  to 
maximize  economic  efficiency  and 
enhance  competition. 

These  general  principles  guided  EPA 
in  the  development  of  the  existing 
emission  averaging  programs  and  were 
the  basis  for  the  restrictions  that  were 
established  in  those  programs.  EPA 
believes  that  these  restrictions  are 
warranted  and  do  not  significantly 
detract  from  the  utility  of  averaging. 
Therefore,  EPA  also  believes  that,  in 
most  cases,  these  restrictions  should  be 
continued  in  any  potential  banking  and/ 
or  trading  programs.  However,  in  view 
of  the  desire  to  maximize  the 
manufacturers'  flexibility  and  to 
promote  the  use  of  alternative-fueled 
engines,  several  additional  provisions 
are  being  proposed  for  "expanded" 
averaging,  trading,  and  banking 
programs. 

The  following  discussion  describes  in 
detail  the  proposed  banking,  trading, 
and  expanded  averaging  programs, 
along  with  the  rationale  for  each 
decision.  The  discussion  is  broken  into 
seven  subsections:  Definitions;  Program 
Structure;  Credit  Use;  Credit 
Calculation;  Certification,  Comphance 
and  Enforcement;  Banking;  and  NCP 
Interactions.  Comments  concerning  the 
proposed  banking,  trading,  and 


expanded  averaging  programs,  along 
with  the  alternatives,  are  requested. 

A.  Definitions 

To  help  to  define  the  proposed 
programs  and  to  clarify  which  heavy- 
duty  engines  would  be  allowed  to 
average,  trade,  and  bank,  two  new 
phrases  need  to  be  defined.  These  new 
definitions  are  contained  in  §  86.090-2  of 
the  proposed  regulations.' ' 

A  "heavy  heavy-duty  engine"  (HHDE) 
category  would  be  established  to 
include  all  heavy-duty  engines  that  are 
intended  for  vehicles  that  exceed  a 
33,000  lbs  gross  vehicle  weight  rating 
(GVWR). 

The  phrase  "averaging  set"  would  be 
established  to  indicate  a  subcategory  of 
heavy-duty  engines  among  which 
averaging  and  trading  of  emission 
credits  would  be  allowed. 

Other  key  terms  used  in  describing 
the  proposed  programs  are  already 
defined  in  Subpart  A  of  40  CFR  Part  86. 
as  are  many  of  the  abbreviations  used. 
Many  of  the  acronyms  used  here  were 
also  defined  in  Section  II  of  this  notice. 

B.  Proposed  Program  Structure 

The  proposed  "averaging  sets"  will  be 
discussed  according  to  vehicle  category'. 
A  discussion  of  possible  alternative 
structures  will  then  follow.  The  proposal 
and  alternative  structures  include  all 
HDDEs,  HDMEs.  and  HDGEs.  Inclusion 
of  HDEs  using  other  fuels  will  be 
considered  in  the  future  as  federal 
emission  standards  are  developed  for 
them.  References  will  be  made  to  Figure 
2,  which  shows  the  proposed  sets  for 
averaging  and  trading  of  NOx  credits, 
and  to  Figure  3,  which  shows  the 
proposed  sets  for  averaging  and  trading 
of  PM  credits.  The  figures  characterize 
engines  by  engine  cycle  and  fuel  type 
versus  the  subclass  or  GVW  rating. 
Urban  bus  engines  are  in  a  separate 
category  in  Figure  3.  In  both  figures, 
each  type  of  hatched  boxes  represents  a 
given  averaging  set. 

BILUNG  COOC  SStO-SO-H 


' '  Other  phrases  for  averaging,  trading  and 
banking  are  also  defined  in  i  86.090-2. 
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Figure  3 
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As  in  the  existing  averaging  program, 
HDF.S  certified  under  the  California 
emission  control  program  are  to  be 
treated  separately  from  HDEs  sold  in 
the  other  49  states  and  are  not  eligible  to 
either  generate  or  use  emissions  credits. 
Also,  HDEs  certifying  as  light-duty 
trucks  under  §  88.085-1  (b)  of  40  CFR 
Part  86  would  be  excluded  from  the 
proposed  HDE  banking  and  trading 
programs. 

1.  Urban  Bus  Engines 

Heavy-duty  engines  (HDE)  used  in 
urban  buses  are  unique  in  that  they  are 
designed  for  and  operate  mostly  in 
urban  environments.  They  therefore 
become  a  special  concern  in  the 
discussion  of  HDEs.  because  their 
operation  has  direct  local  air  quality 
impacts.  EPA  is  especiallyconcemed 
with  urban  particulate  levels.  In  its  1985 
HDE  rulemaking  EPA  found  that  urban 
buses  make  a  significant  and 
disproportionate  contribution  to  total 
urban  particulate  loading.  In 
comparison,  NOx  emissions  in  urban 
areas  posed  a  less  acute  problem  than 
particulate  emissions.  In  light  of  these 
facts,  EPA  excluded  urban  buses  from 
PM  averaging  but  not  from  NOx 
averaging.  EPA  also  believed  that  a 
separate  PM  averaging  class  for  urban 
buses  would  be  of  limited  usefulness 
since  it  was  considered  unlikely  that  bus 
emissions  could  be  reduced  significantly 
below  the  0.10  g/BHP-hr  standard. 

EPA  is  still  very  concerned  with  urban 
particulate  levels.  EPA  also  believes 
that  urban  bus  HDMOEs  may  help 
provide  a  long-term  solution  to  the 
reduction  of  overall  particulate  levels. 
While  EPA  could  continue  to  require 
every  urban  bus  engine  to  meet  the 
upcoming  0.10  g/BHP-hr  PM  standard, 
the  Agency  believes  that  greater 
reductions  could  eventually  be  made  by 
allowing  alternative-fueled  urban  bus 
engines  to  be  introduced  into  the 
market.  EPA  believes  that  averaging, 
trading  and  banking  programs  are  a 
viftbU"  way  to  encourage  the 
intrnducti.^n  of  these  engines.  Therefore. 
as  shown  in  Figure  3,  EPA  proposes  to 
create  a  separate  averaging  set  for 
urban  buses  with  the  allowHnce  of 
cross-fuel  PM  credit  exchanges  within 
the  diesel  cycle  (;>.,  methaR,';l-  and 
peti^oleum-fucled  diesel  enginps).  This  is 
a  change  in  policy.  EPA  believes  this 
new  provision  would  promote  the  use  of 
alternative-fueled  engines,  such  as 
methanol,  in  urban  bus  engines. 
However,  in  a  manner  similar  to  the 
existiiia  averaging  program,  EPA  is  not 
proposing  to  treat  urban  bus  en.i?ines 
separately  from  other  HDEs  within  the 
proposed  NOx  averaging,  trading,  and 
banking  programs. 


Since  urban  bus  PM  averaging, 
trading,  and  banking  for  diesel-cycle 
HDEs  is  being  proposed  for  the  first 
time,  EPA  must  also  propose  a  ceiling 
above  which  no  family  may  be  certified. 
EPA  proposes  a  ceiling  of  0.25  g/BHP-hr, 
the  standard  applicable  to  other  HDEs 
beginning  in  the  1991  model  year.  This 
ceiling  taken  with  the  0.10  g/BHP-hr 
standard  applicable  to  urban  buses 
would  assure  stringent  control  of  urban 
bus  PM  emissions,  even  with  the 
flexibilities  allowed  by  averaging, 
trading,  and  banking.  EPA  does  ask  for 
comment  concerning  the  level  of  the 
urban  bus  engine  PEL  ceiling. 

Under  the  airrent  certification 
protocol,  there  is  no  requirement  to  treat 
urban  bus  engines  differently  from  any 
other  HDEs  or  even  to  identify 
individual  families  or  configurations  as 
urban  bus  engines.  This  will  change  in 
1991  when  urban  bus  engines  become  a 
unique  HDE  subclass/averaging  set  in 
association  with  the  new  urban  bus  PM 
standard  and  averaging  and  trading 
programs.  However,  banking  of  PM 
credits  for  the  urban  bos  PM  standard 
would  be  available  in  1990.  and  there 
must  be  a  way  to  distinguish  those  1990 
model  year  urban  bus  engines  which  are 
generating  PM  credits  toward  the  1991 
standard.  To  meet  this  requirement.  EPA 
is  proposing  that  1990  model  year  urban 
bus  engines  generating  PM  credits  under 
the  banking  program  be  placed  in 
separate  engine  families.  This 
requirement  would  continue  in  1991  and 
later  model  years  since  urban  buses 
would  constitute  a  separate  subclass/ 
averaging  set  when  the  PM  standard 
takes  effect.  However,  for  useful  life 
purposes  urban  bus  engines  would  still 
need  to  be  designated  as  light,  medium 
or  heavy  based  on  their  pnmary 
intended  service  application.  This  is 
described  in  40  CFR  86.090-2. 

2.  Petroleum-fueled  Heavy-duty  Diesel 
Engines  (HDDEp) 

As  discussed  in  Section  III  of  today's 
proposal,  EPA  is  concerned  that  cross- 
subclass  credit  exchanges  {i.e.,  between 
LHDDEs,  MHDUEs,  and  HHDDEs) 
would  adversely  effect  the  environment 
ard  competition.  Although  cross- 
subclass  trading  and  averaging  would 
make  possible  greater  manufacturer 
nc\;bility  and  economic  benefits,  EPA 
cannot  implement  such  an  approach 
unless  it  finds  such  effects  would  not 
occur  or  could  be  avoided.  For  example, 
better  data  regarding  the  subclasses' 
useful  lives  and  appropriate  urban 
fractions  are  needed  to  characterize  any 
potential  problem  or  identify  a  solution. 
Therefore,  similar  to  the  existing  HDE 
NOx  and  PM  averaging  programs,  EPA 
proposes  to  allow  averaging  and  trading 


within  each  of  the  three  subclasses,  but 
not  between  them,  as  shown  in  Figures  2 
and  3.  A  possible  alternative  structure 
which  would  allow  cross-subclass  credit 
exchanges  is  described  later  in  the 
proposal  section. 

EPA  examined  the  issue  of  cross-cycle 
and  cross-fuel  credit  exchanges  to  see  if 
allowances  could  be  made  here.  First. 
EPA  considered  the  possibility  of 
designing  the  proposed  programs  to 
include  credit  exchanges  between  HDEs 
using  different  engine  cycles  (diesel. 
Otto).  However,  in  most  cases,  the 
resulting  environmental  and  equity 
complications  prevented  a  cross-cycle     , 
allowance  from  being  proposed.  More 
specifically,  the  emission  and  u<c 
characteristics  between  diesel-  and 
Otto-cycle  are  different  enough  to  force 
the  prohibition  of  credit  exchanges  in 
most  situations.  Second,  with  regard  to 
credit  exchanges  between  like-cycled 
engines  of  different  fuel  types 
(petroleum,  methanol),  the  emission  and 
use  characteristics  are  anticipated  to  be 
similar  as  was  previously  discussed. 
EPA  therefore  proposes  to  allow 
manufacturers  to  average  and  trade  NOx 
and  PM  credits  between  HDDEs  and 
HDMDEs  within  the  same  subclass.  This 
approach  would  also  promote  the  use  of 
lower  PM  emitting  methanol-fueled 
engines. 

EPA  is  proposing  one  exception  to  the 
provision  prohibiting  cross-cycle 
exchanges.  That  is,  proposing  that 
engines  within  the  new  HHDE  subclass 
be  permitted  to  exchange  NOx  credits. 
At  present,  HHDEs  are  mostly 
petroleum-fueled  die.sel  engines,  with 
only  one-half  of  a  percent  of  the  sales 
being  gasoline-fueled  Otto-cycle 
engines.  The  low  sales  levels  for  these 
engines  suggest  that  any  environmental 
or  equity  impacts  of  cross-cycle 
exchanges  would  be  extremely  small. 
Nevertheless,  a  slight  increase  in 
flexibility  would  occur  for  the  HHDE 
manufacturers,  and  development  of 
alternative  fueled  HHDEs  could  be 
promoted.  At  the  same  time,  EPA 
recognizes  that  since  the  HDE  NOx 
standard  is  based  on  the  maximum 
feasible  reductions  that  diesel  engines 
can  accomplish,  allowing  exchanges 
between  HHDGEs  and  HHDDEs  could 
effectively  relax  the  standard  in  terms  of 
it  being  technology  forcing  for  HHDDEs. 
There  is  also  a  concern  that  if 
manufacturers  promote  the  use  of 
gasoline-fueled  Otto-cycle  HHDEs  at  the 
expense  of  petroleum-fueled  diesel-cycle 
HHDEs  to  gain  NOx  credits,  an  overall 
increase  in  HC  and  CO  emissions  would 
result. 

Accordingly,  if  there  is  a  significant 
shift  to  gasoline-fueled  HHDEs  in  order 


to  obtain  NO,  credits.  EPA  will  consider 
limiting  this  flexibiUty.  This  proposal 
applies  only  to  NOi  credit  exchanges. 
Iliis  proposal  does  not  provide  for 
cross-cycle  exchanges  of  PM  credits 
since  there  are  no  PM  standards  or  test 
procedures  for  Otto-cycle  engines. 
However,  the  Agency  is  interested  in 
comments  on  the  need  for  such  a 
program  and  on  ways  to  implement  a 
program  allowing  averaging,  trading, 
and  banking  of  PM  credits. 

3.  Gasoline-fueled  Heavy-duty  Otto- 
cycle  Engines  (HDGEs) 

HDCEs  are  presently  required  to  meet 
NOx  emission  standards  but  not  PM 
emission  standards.  Therefore,  in  the 
existing  averaging  program.  HDGEs  are 
allowed  to  participate  only  in  NOj 
averaging.  Since  no  HDGE  PM 
standards  are  proposed,  this  NOx-only 
structure  is  being  kept  in  today's 
proposal. 

Consistent  with  the  present  averaging 
program,  EPA  proposes  to  allow  HDGEs 
to  trade  NO,  credits  with  other  HDGEs. 
Since  HDGEs  and  HDMOEs  have  the 
similar  emission  characteristics  (high 
HC  and  CO,  low  NOx  and  PM).  and  EPA 
anticipates  that  they  will  have  similar 
applications  and  use  characteristics, 
EPA  also  proposes  to  allow  HDGEs  to 
trade  and  average  NOx  credits  with 
HDMOEs.  For  the  environmental  and 
equity  reasons  described  in  Section  III. 
cross-cycle  NOx  exchanges  with  diesel 
HDEs  are  not  proposed,  with  the 
exception  of  HHDEs. 

In  addition,  referring  to  the  footnote  in 
Figure  2.  for  each  Otto-cycle  heavy 
heavy-duty  engine  family  participating 
in  the  NOx  programs,  the  manufacturer 
must  state  at  certification  whether  the 
NOx  credits  generated  by  that  family 
will  be  used  with  other  heavy  heavy- 
duty  engines  or  with  non-heavy  heavy- 
duty  Otto-cycle  engines.  Simultaneous 
credit  exchanges  with  both  other  heavy 
heavy-duty  engine  families  and  non- 
heavy  heavy-duty  Otto-cycle  engines 
will  not  be  allowed.  This  will  eliminate 
the  possibibty  of  one  or  more 
manufacturers  circumventing  the 
restrictions  within  the  averaging  and 
trading  programs  through  mdtiple  credit 
exchanges. 

4.  Methanol-fueled  Heavy-duty  Engines 
(HDMEs) 

Methanol-fueled  heavy-duty  engines 
are  unique  in  that  they  can  be  designed 
for  either  the  diesel-  or  Otto-cycle.  Since 
these  cycles  result  in  different  emission 
characteristics.  HDMEs  are  treated  as 
either  HDMDEs  or  HDMOEs.  and  each 
category  is  subject  to  different  emission 
standards.  In  the  existing  averaging 
program,  HDMDEs  may  not  average 


with  HDMOEs.  EPA  is  not  planning  to 
change  this  general  approach  as  it  is 
consistent  with  the  restrictions  for 
HDDEs  and  HDGEs.  EPA  is  proposing 
trading  and  banking  for  HDMEs.  but 
only  between  engine  families  using  the 
same  combustion  cycles.  The  exception 
to  this  will  be  discussed  later.  Cross- 
subclass  credit  exchanges  between 
HDMDEs  would  still  be  prohibited  as 
they  are  for  HDDEs. 

As  noted  above,  HDMDEs  and 
HDMOEs  have  diffent  emissicHi 
characteristics  due  to  the  differences  in 
combustion  cycles.  However,  because  of 
a  similarity  in  combustion  cycles, 
HDMDEs  and  HDDEs  both  emit 
relatively  high  NOx  and  PM  and  low  HC 
and  CO,  while  HDMOEs  and  HDGEs 
both  emit  relatively  high  HC  and  CO 
and  low  NOx  and  PM.  Due  to  these 
likenesses  in  emission  characteristics 
and  the  anticipation  that  HDMDEs  and 
HDMOEs  would  compete  with  and 
replace  HDDEs  and  HDGEs. 
respectively  [i.e.,  similar  appUcations). 
EPA  is  proposing  to  allow  HDMDEs  to 
average  and  trade  with  HDDEs  (within 
the  same  subclass)  and  to  allow 
HDMOEs  to  average  and  trade  with 
HDGEs.  Without  creating  environmental 
complications,  this  provision  would 
provide  greater  flexibility  for  all 
manufacturers,  which,  in  turn,  would 
create  an  incentive  for  development  and 
marketing  of  HDMEs. 

As  previously  mentioned,  methanol- 
fueled  diesel-cycle  urban  bus  engines 
would  be  allowed  to  exchange  PM 
credits  with  petroleum-fueled  diesel- 
cycle  urban  bus  engines.  EPA  is  also 
proposing  to  allow  cross-fuel  exchanges 
of  NOx  credits  between  all  methanol-, 
diesel-,  and  gasoline-fueled  HHDEs. 
These  exchanges  could  be  made 
regardless  of  whether  the  engine  uses  an 
Otto  or  diesel  combustion  cycle. 

As  before  with  HDGE  families,  a 
manufacturer  of  heavy  HDMOE  engine 
families  participating  in  averaging, 
trading,  and  banking  programs  would 
have  to  state  at  certification  whether  the 
family  would  be  exchanging  NOx 
credits  with  other  HHDEs  or  with  non- 
heavy  HDMOEs  and  HDGEs. 
Simultaneous  credit  exchanges  with 
both  other  heavy  heavy-duty  engine 
families  and  non-heavy  HDMOEs  and 
HDGEs  engine  families  would  not  be 
allowed.  This  would  eliminate  the 
possibility  of  one  or  more  manufacturers 
circumventing  the  averaging  and  trading 
program  restrictions  through  multiple 
credit  exchanges. 

5.  Alternative  Structure 

EPA  reco^izes  that  increased 
flexibility  and  economic  benefits  could 
potentially  be  obtained  if  some  form  of 


cross-subclass  averaging  and  trading 
were  allowed  for  HDDEs  and  HDMPEs. 
However,  cross-subclass  averaging  and 
trading  are  not  being  proposed  due  to 
concerns  that  they  could  result  in 
adverse  environmental  and  equity 
effects.  The  following  paragraphs 
discuss  both  the  environmental  and  the 
equity  concerns  in  detail. 

First  in  terms  of  environmental 
concerns,  as  previously  discussed  in 
Section  III,  tfflDEs  (and  presumably 
future  HDMDEs)  in  different  subclasses 
differ  widely  in  urban  usage  fractions, 
useful  hfe  periods,  rebuild  practices  and 
emission  characteristics,  and  usage  and 
operating  patterns  (load/speed  profiles, 
etc.).  All  of  these  characteristics  would 
affect  the  Ufebme  NOx  and  particulate 
emissions  from  these  engines. 

If  cross-subclass  credit  exchanges 
were  allowed  under  averaging  and 
trading,  then  a  new  method  would  have 
to  be  developed  to  account  for  the  full 
range  of  differences  in  vehicle/engine 
usage  and  the  consequent  variations  in 
emissions.  As  previously  discussed, 
credits  could  be  multiplied  by  prorating 
factors  that  would  "normalize"  credits 
to  a  common  base.  A  separate  factor 
could  be  used  for  each  area  of  concern, 
and  these  could  all  be  combined  into 
one  overall  prorating  for  each  of  the 
possible  subclass  averaging/trading 
combinations.  Unfortunately,  EPA  lacks 
sufficient  data  to  adequately  or 
accurately  determine  the  values  needed 
for  the  prorating  factors. 

EPA  does  have  some  limited  data  on 
average  urban  usage  patterns  in  a  given 
subclass.  Based  on  these  data,  the 
average  ratio  of  urban  to  total  miles  is 
about  0.64  for  LHDDEs,  0.52  for 
MHUDEs.  and  0.30  for  HHDDEs. 
Because  of  this  wide  range  in  urban 
usage,  two  separate  credit  checks  would 
have  to  be  made  for  each  cross-subclass 
transaction:  an  urban  credit  check  and  a 
total  credit  check.  The  manufacturer 
(engine  family)  supplying  credits  would 
have  to  provide  credits  sufficient  to 
cover  the  receiving  engine  family's 
overall,  as  well  as  urban,  emission 
deficit.  Due  to  the  differences  in  urban 
usage,  cross-subclass  transactions 
would  usually  result  in  "extra"  credits 
being  supplied  in  either  the  urban  or 
total  credit  category.  Moreover,  whiie  a 
methodology  to  account  for  urban  usage 
factors  might  be  possible,  currently 
available  data  are  insufficient  to 
establish  the  accuracy  of  these  typical 
fractions.  In  addition,  it  caimot  be 
known  how  representative  these  urban 
usage  factors  would  be  of  the  vehicles 
participating  in  averaging,  banking,  and 
trading.  This  is  especially  a  concern 
since  the  urban  fraction  information 
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now  available  is  based  on  average 
values,  and  nothing  is  known  of  the 
distribution  around  the  average  value. 
Since  the  trading  program,  like  the 
averaging  program,  would  be  voluntary, 
it  is  not  iuiown  whether  participating 
engine  families  would  be  representative 
of  the  typical  fractions. 

The  uncertainty  caused  by  voluntary 
participation  and  lack  of  detailed  data 
also  applies  to  exchanges  between 
engine  families  with  different  useful  life 
periods.  Within  a  subclass,  the  actual 
useful  lives  of  the  participating  engine 
families  are  at  least  approximated  by 
the  subclass  useful  life  value  specified 
in  emission  regulations.  Thus,  a  cross- 
subclass  restriction  largely  avoids  the 
possibility  of  averaging  engines  with 
dissimilar  useful  lives.  However,  if 
cross-subclass  exchanges  were 
permitted,  the  possibiUty  that  the  actual 
useful  lives  of  the  participating  families 
would  not  be  representative  of  the 
subclass  useful  life  values  prescribed  in 
the  regulations  could  cause  emission 
increases.  For  example,  although  the 
data  are  limited,  useful  lives  can  vary 
from  85.000  to  195.000  miles  for  non- 
sleeved  engines  (LHDDEs  and  some 
MHDDEs)  and  ht>m  123.000  to  308.000 
miles  for  sleeved  engines  (HHDDEs  and 
some  MHDDEs).'*  One  report  stated 
that  trucks  used  specifically  for  long- 
haul  driving  run  37  percent  longer  before 
overhaul  than  do  other  trucks.  **  This 
report  also  stated  that  diesel  engines  in 
large  fleets  run  9  percent  longer  before 
overhaul  than  diesel  engines  in  small 
fleets.  With  such  large  variations  in 
useful  lives,  ensuring  that  the  "average" 
in-use  emissions  from  cross-subclass 
trading  (and  averaging)  would  not 
exceed  those  anticipated  by  the 
emission  standards  becomes  difficult. 

Closely  related  to  the  useful  life 
concern  are  a  number  of  questions 
regarding  rebuilds.  How  does  rebuilding 
affect  engine  emissions?  How  does 
rebuilding  affect  engine  life?  How  often 
arc  HDDEs  rebuilt  before  being 
scrapped,  at  what  intervals  and  what 
percent  of  HDDEs  are  rebuilt?  Rebuild 
data  is  extremely  limited.  EPA  knows  of 
no  data  on  the  rebuild  emission 
characteristics  of  HDDEs  certified  on 
the  transient  test  procedure;  and,  of 
course,  predicting  the  rebuild  emission 
characteristics  of  HDDEs  and  HDMDEs 
certified  to  the  1991  NOx  and  PM 
standards  is  problematic  at  best.  In  the 


••  "Dietel  Engines."  Fieri  Maintenance  & 
Specifying-.  May  1961:  p.  39-44.  Thii  document  it 
available  in  Docltel  No  A-Sl-ll. 

'*  ~A  Study  to  Determine  Engine  Rebuild  Criteria 
Among  Ownen  of  Dieael  Powered  Vehicle*," 
Survey  Data  Reaearch.  Inc.:  May  10. 1961.  This 
document  ia  available  in  Docket  No.  A-Sl-ll. 


Fleet  Maintenance  B  Specifying  report 
cited  above,  the  number  of  non-sleeved 
HDDEs  rebuilt  varied  from  48  to  81 
percent  (depending  on  engine  owner/ 
application),  and  the  miles  after 
overhaul  ranged  from  64,000  to  162,000. 
While  it  is  believed  that  almost  all 
sleeved  HDDEs  are  rebuilt  at  least  once 
(essentially  all  HHDDEs  and  some 
MHDDEs).  the  miles  after  rebuild  range 
from  97,000  to  26&000.  However,  EPA 
has  no  information  on  the  percentage  or 
frequency  of  rebuilds  for  any  HDDEs 
after  the  first  rebuild.  Thus,  it  is  quite 
difficult  to  develop  prorating  factors  to 
address  rebuilt  engine  emission  eRects. 

Usage  patterns  also  vary  between 
vehicles.  The  CAPE21  data  used  to 
develop  the  transient  test  cycle 
indicated  that,  as  expected,  differences 
do  exist  in  revolutions  per  minute, 
power,  and  speed  characteristics 
between  HDDEs  operated  in  urban 
areas.**  The  mean  percent  revolutions 
per  minute  of  a  mean  trip  can  range 
from  16  percent  to  84  percent  when 
comparing  New  York  non-freeway 
travel  to  Los  Angeles  freeway  travel 
respectively.  The  mean  percent  power  of 
a  mean  trip  can  range  frt>m  16  percent  to 
55  percent  for  these  same  categories. 
Once  again,  since  averaging  and  trading 
would  be  voluntary,  ensuring  that  the 
emission  vtdues  determined  from  the 
HDDE  test  cycle  would  represent  typical 
in-use  operation  from  participating 
engines  would  be  difficult. 

Thus,  at  present  EPA  lacks  sufficient 
data  to  propose  prorating  factors 
required  to  ensure  that  environmental 
degradation  would  not  occur  from  cross- 
subclass  credit  exchanges.  Presently, 
there  is  no  data  available  for  HDMDEs. 
Comments  and  additional  data  on  these 
issues  are  requested. 

Another  area  of  concern  from  cross- 
subclass  credit  exchanges  is  the 
possibility  of  adverse  equity  effects. 
One  manufacturer  has  commented  that 
any  form  of  averaging,  trading,  and 
banking  is  inequitable  because  different 
manufacturers  would  benefit  to  different 
degrees  from  the  flexibility  the  programs 
would  provide.  It  follows  that  allowing 
cross-subclass  exchanges  would 
increase  the  flexibility  for  firms  with 
diverse  product  lines,  since  they  could 
now  average  or  trade  across  subclasses, 
and.  therefore,  would  increase  the  range 
of  potential  benefits  available  to  them. 
The  flexibility  of  all  manufacturers 
would  be  increased  under  cross 
subclass  averaging  and  trading. 


'*  "Summary  and  Analysii  of  Comments  (o  the 
NPRM:  1983  and  Uter  Model  Year  Heavy-duty 
Engines  Proposed  Gaseous  Emission  Regulationa;" 
Table  A-7;  December.  1979.  This  document  is 
available  in  Docket  No.  A-aO-l& 


However,  from  the  commenter's 
perspective,  although  their  total 
flexibility  would  also  increase,  smaller 
manufacturers  would  have  less 
flexibility  than  larger  firms  since  they 
could  not  average  across  subclasses 
(only  trade)  and.  therefore,  would  gain 
fewer  benefits.  This  commenter  could 
argue  the  potential  for  large 
manufacturers  to  benefit  more  than 
small  manufacturers  if  large 
manufacturers  have  an  institutional 
preference  for  averaging  over  trading 
(since  smaller  firms  could  not  take 
advantage  of  banking  and  trading 
programs  due  to  credits  being 
unavailable  for  purchase).  In  this 
scenario  (preferential  use  of  cross- 
subclass  averaging  by  large  firms), 
allowing  cross-subclass  exchanges 
would  negate  the  benefits  for  small 
firms  that  the  addition  of  a  trading 
program  to  the  present  averaging 
program  could  provide. 

The  disparity  in  market  shares  was 
previously  shown  in  Figure  1.  In 
summary,  it  showed  that  70  percent  of 
the  firms  each  have  less  than  one 
percent  of  the  entire  HDDE  market, 
while  twenty  percent  of  the  firms  each 
have  over  10  percent  of  the  market. 
Consequently,  to  the  extent  the  concerns 
expressed  above  are  vaUd.  small  shifts 
in  market  shares  could  have  extremely 
adverse  economic  impacts  for  many  of 
the  smaller  manufacturers.  Since  equity 
concerns  can  not  be  addressed  through 
prorating,  other  methods  of  ensuring 
equity  may  need  to  be  implemented. 
EPA  is  requesting  comments  on  the 
equity  effects  of  cross-subclass 
exchanges  and  possible  methods  of 
addressing  the  concerns. 

Several  observations  regarding  the 
foregoing  discussion  can  be  made.  It 
may  be  that  smaller  firms  would 
incrementally  benefit  more  frt>m  cross- 
subclass  trading  than  the  larger,  more 
diverse  firms;  i.e..  the  degree  of 
flexibility  afforded  the  less  diverse  firms 
may  be  proportionately  more  than  for 
larger  firms.  If  there  is  institutional 
resistance  by  larger  manufacturers  to 
trade  with  the  less  diverse 
manufacturers,  the  smaller  firms  would 
have  an  incentive  to  trade  among 
themselves  to  gain  a  relative  advantage, 
(assuming  credits  are  available.)  It  is 
also  worth  noting  that  any  institutional 
resistance  to  trade  by  a  larger  firm  could 
become  an  expensive  policy,  insofar  as 
the  price  of  traded  credits  tended  to 
exceed  the  firm's  value  in  internal  use. 
In  light  of  these  arguments,  it  is  not  clear 
that  cross-subclass  trading  would 
necessarily  have  adverse  equity  effects, 
but  there  is  cause  for  concern. 


EPA  has  studied  the  cross-subclass 
issue  in-depth  and  has  developed  two 
possible  approaches: 

1.  Keep  the  proposal  as  now 
structured  (no  cross-subclass 
exchanges).  This  approach  is  the  easiest 
to  implement  and  given  the  available 
data  appears  to  address  environmental 
and  equity  concerns.  However,  if  this 
approach  is  promulgated.  EPA  would 
still  consider  revising  the  programs  in 
the  future  to  allow  cross-subclass 
exchanges  when  more  and  better 
information  becomes  available. 

2.  Control  the  potential  adverse 
environmental  and  equity  effects  of 
cross-subclass  credit  exdianges  to  the 
greatest  degree  possible.  Adverse 
environmental  effects  could  be 
minimized  by  deriving  prorating  factors 
with  appropriate  margins  of  safety  to 
address  the  useful  life,  urban  usage, 
rebuild,  usage/operating  pattern 
concerns,  and  other  uncertainties.  In 
addition,  total  and  urban  credit  balances 
may  need  to  be  calculated  and  checked. 
Equity  concerns  could  possibly  be 
addressed  by  constraints  on  cross- 
subclass  credit  exchanges.  Three 
possible  approaches  include:  (a)  Do  not 
allow  cross-subclass  averaging  (but  do 
allow  cross-subclass  trading)  as 
discussed  in  Section  III;  (b)  allow  one 
way  trading  across  subclass  (but  do  not 
allow  cross-subclass  averaging);  or  (c) 
require  a  given  amount  of  credits  to  be 
traded  for  every  credit  averaged 
(e.«..(l:l)). 

At  this  point  EPA  is  proposing  the  no 
cross-subdass  approach.  However,  EPA 
is  requesting  comments  on  these  and 
any  other  approaches,  including  the 
detailed  and  comprehensive  data 
needed  to  develop  the  prorating  factors; 
and  EPA  is  also  seeking  comment  on 
acceptable  trading-to-averaging  ratios.  If 
mechanisms  can  be  developed  to  ensure 
that  adverse  equity  and  environmental 
impacts  would  not  occur,  then  EPA  will 
consider  incorporating  these 
mechanisms  and  this  approach  into  the 
final  rule. 

Finally,  as  was  mentioned  above,  EPA 
is  proposing  to  allow  NOx  averaging  for 
all  HHDEs  and  is  proposing  for  the  first 
time  PM  credit  exchanges  for  diesel- 
cycle  urban  bus  engines.  Given  the 
general  environmental,  equity,  and 
flexibility  guidelines  provided  in  the 
discussion  at  the  beginning  of  Section  III 
above,  EPA  had  considered  allowing 
cross-fuel  and  cross-cycle  PM  emissions 
averaging,  trading,  and  banking  for 
HHDEs  and  urban  buses  in  a  similar 
structure  as  is  now  proposed  for  NOx. 
However,  these  provisions  are  not 
contained  in  today's  notice  due  to  the 
lack  of  applicable  PM  emission 
standards  and  test  procedures  for  Otto- 


cycle  engines.  EPA  seeks  comment  on 
these  possible  additional  averaging, 
trading,  and  banking  provisions  and  the 
issue  of  promulgating  PM  emission 
standards,  test  procedures,  etc.  for  Otto- 
cycle  engines  to  allow  cross-cycle  PM 
credit  exchanges. 

C.  Credit  Use 

Emission  credits  could  be  averaged, 
traded,  and  banked  in  accordance  with 
the  restrictions  described  in  this  notice. 
Banked  credits  would  have  to  be  used  in 
the  averaging  set  where  generated  and 
couid  be  redeemed  for  single  family  use, 
averaging,  or  trading,  either  at  initial 
certification  or  during  recertification  for 
HDEs  produced  following  a  SEA  failure. 
Using  emission  credits  to  compensate 
for  previously  produced  non-complying 
engines  identified  as  a  result  of  SEA  or 
for  in-use  failures  [i.e.,  recall)  would  not 
be  allowed. 

D.  Credit  Calculation 

This  section  describes  what  a  credit  is 
and  how  EPA  proposes  to  calculate  it. 
The  approach  is  similar  to  that  of  the 
existing  HDE  averaging  program  in  that 
it  would  use  family  emission  limits 
(FELs).  Manufacturers  electing  to 
participate  in  the  banking  and  trading 
programs  would  determine,  prior  to 
production,  emission  limits  for  each 
engine  family  to  be  produced  in  a  given 
model  year.  Each  Umit  would  have  the 
same  relationship  to  a  particular  engine 
family  as  emission  standards  currently 
have  to  all  engine  families  taken  as  a 
whole.  The  criteria  used  to  distinguish 
engine  families  would  be  the  same  as 
those  currently  in  effect  in  the  HDE 
averaging  program  and  are  summarized 
below. 

For  each  engine  family  participating  in 
averaging,  trading,  or  banking  through 
credit  generation  or  credit  use.  the  FELs 
would  be  set  by  the  manufactiu%r  at 
levels  not  greater  than  a  ceiling,  above 
which  no  engine  family  would  be 
certified.  The  FEL  is  to  be  specified  to 
0.01  g/BHP-hr  precision  for  particulate 
and  to  0.1  g/BHP-hr  for  NO,.  The  ceiling 
values  are  set  by  EPA  and  can  be  found 
in  sections  of  the  applicable  regulations 
which  specifiy  the  emission  standards. 

In  the  existing  HDE  averaging 
program,  all  engine  families  within  a 
given  averaging  set  essentially  have  the 
same  useful  hfe  since  only  HDEs  within 
the  same  subclass  can  be  averaged 
together.  With  today's  proposal,  engine 
families  within  a  given  averaging  set 
may  have  different  useful  lives,  [i.e.. 
Otto-cycle  versus  diesel-cycle  HHDEs). 
Therefore,  in  order  to  average  or  trade 
credits,  the  credits  must  be  based  on  the 
total  mass  of  emissions  generated  during 
the  families'  useful  life.  EPA  is  therefore 


proposing  to  eliminate  the  equation  used 
in  the  existing  HDE  averaging  program 
and  to  replace  it  with  one  equation  that 
would  be  used  in  all  of  the  HDE 
averaging,  trading,  and  banking 
programs. 

The  equation  would  be  used  to 
calculate  the  amount  of  credits  that  are 
available  or  required  for  averaging, 
trading,  and  banking.  The  credit 
calculation  would  be  made  for  each 
participating  engine  family  using  the 
emission  "delta"  between  the  emission 
standard  and  the  FEL  FELs  above  the 
standard  would  result  in  negative  credit 
values,  indicating  that  emission  credits 
are  required  in  order  to  certify  that 
family.  FELs  below  the  standard  would 
result  in  positive  credit  values, 
indicating  that  emission  credits  are 
available  to  average,  bank,  and/or 
trade.  The  number  of  credits  (positive  or 
negative)  would  be  proportional  to  the 
U.S.  production  voliune. 

To  calculate  the  mass  of  emissions 
generated  by  an  engine  family,  a 
conversion  factor  is  required  to  change 
the  emissions  rate  (g/BHP-hr)  to  a 
lifetime  total  mass  of  emissions  (Mg — 
Megagrams).  One  of  two  equations 
could  be  used  to  accomplish  this. 
Equation  (1)  uses  a  transient-cycle 
conversion  factor  (CF),  as  shown  below: 

Cr,=(Std-FEL)(CFKUL)(Engine8  Producpd) 
(10- •)    (1) 

where 

Cr,=  Family  credits  (total  mass  of  family 

emissions  in  Megagrams) 
Std= Existing  emission  standard  in  g/BtlP-hr 
FEL=Family  Emission  Ijmit  in  g/BHP-hr 


CF  = 


Transient  Cycle  BHP-hr 

Equivalent  Mileace  of  Transient 
Cycle 


UL=U8eful  life  in  miles  (as  describ>ed  in 
Section  86.09O-2  or  in  Section  fl6.090-21 
(f).  of  Subpart  A  of  40  CFR  Part  86) 

10"*=10"*Megagram8  per  gram 

As  shown,  the  conversion  factor  (CF) 
is  a  combination  of  two  numbers:  the 
work  delivered  (BHP-hr)  during  the 
transient  cycle  and  the  equivalent 
mileage  of  the  transient  cycle.  The 
delivered  work  used  in  this  equation 
would  be  the  same  delivered  work 
presently  used  to  detcrnime  the 
emission  rate  (g/BHP-hr  I  for 
certification  purposes.  This  value  is 
engine-family  specific.  The  equivalent 
mileage  used  for  the  conversion  factor  is 
6.5  miles  for  the  HDDE  transient  cycle 
and  6.3  miles  for  the  HDE  Otto  transient 
cycle.  These  numbers  v\ere  obtained  by 
multiplying  the  average  speed  of  a 
chassis  cycle  trip  (19.45  ni:!es  per  hour) 
by  the  duration  of  the  IIDE  transient 
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cycles  (1199  seconds  for  the  diesel  cycle, 
1167  seconds  for  the  Otto  cycle).** 

Complication  arises  when  choosing  a 
conversion  factor  for  an  engine  family 
with  two  or  more  configurations,  chosen 
by  EPA  for  testing  (as  described  in  40 
CFR  86.085-24).  In  the  current  1991 
averaging  program,  a  production- 
weighted  average  of  the  conversion 
factors  is  used  to  determine  compUance 
with  the  emission  standards.  A  similar 
approach  is  proposed  for  banking  and 
trading.  However,  this  approach 
involves  a  degree  of  complication,  since 
the  emission  credits  would  be  initially 
based  on  projected  sales  in  two  cases — 
in  calcidation  of  the  total  credits  (from 
the  above  equation)  and  in  the 
determination  of  the  conversion  factor — 
neither  of  which  would  be  settled  until 
the  end  of  the  model  year  with  actual 
production  numbers.  Thus,  for  engine 
famiUes  with  more  than  one 
configuration  EPA  asks  for  comment  on 
basing  the  conversion  factor  on  one  of 
the  following  possible  alternatives  and 
asks  for  additional  suggestions: 

(1)  The  highest  sales  configuration 
(based  on  projections  which  would  have 
to  be  verified). 

(2)  The  configuration  with  the  highest 
brake  specific  fuel  consumption, 

(3)  The  configuration  with  the  highest 
emission  certification  level, 

(4)  The  configuration  with  the  highest 
conversion  factor  when  the  engine 
family  needs  credits  and  the  lowest 
conversion  factor  when  the  engine 
family  generates  credits. 

Equation  (2)  would  use  the  latest  EPA 
HDB  emission  rate  conversion  factors 
used  in  air  quality  modeling  [e.g.,  the 
"MOBILE"  programs).  This  equation  is 
shown  below: 

Cr,=  (Std-FEL)(Factor)(UL)(Engines 

Produced)(10-*)  (2) 
where 
Crr,  Std.  FEL,  and  UL  are  the  same  as  in 

equation  (1)  Factor = EPA  Conversion 

Factor  in  BHP-hr/mi 

At  present,  the  EPA  conversion 
factors  are  as  follows:  LHDDE.  0.92; 
MHDDE.  2.07:  HHDDE,  3.10;  HDGE 
(<14K  GVW),  0.81:  HDGE  (>114K 
GVW),  1.35;  HDDE  (Urban  Buses),  3.24: 
HDME.  unknown. 

With  equations  (1)  and  (2),  credits  are 
to  be  calculated  to  the  nearest  one-tenth 
of  a  Megagram  (0.1  Mg).  Also,  the  value 
of  Crt  would  be  positive  or  negative 
depending  on  the  relative  magnitudes  of 
the  Std  and  FEL  terms.  Positive  Crt 
values  indicate  the  amount  of  credits 


'  •  Transient  Cycle  Arrangement  for  Heavy-duty 
Engine  and  Chassis  Emission  Testing.  EPA  Report 
HDV-78-04.  Augu»(  197S  Thii  document  it 
available  in  Docket  No.  A-87-03. 


available  for  averaging,  trading  and/or 
banking.  Negative  Crt  values  indicate 
the  amount  of  credits  needed. 

Based  upon  the  information  presently 
available,  EPA  believes  equation  (1) 
(transient-cycle  approach)  is  the  best 
method  of  converting  an  emissions  rate 
to  total  emissions,  since  the  factors 
would  represent  the  particular  engine 
family  involved  rather  than  an  entire 
subclass.  At  present  EPA  also  lacks 
adequate  data  to  determine  appropriate 
BHP-hr/mi  factors  for  HDMEs,  as  would 
be  required  for  equation  (2).  EPA  asks 
for  conunents  on  both  equations  and  on 
other  potential  equations.  The  equation 
that  EPA  will  promulgate  will  depend  on 
the  record  developed. 

The  example  below  demonstrates 
how  credits  would  be  calculated,  using 
equation  1.  If  equation  2  is  used,  the 
only  change  would  be  in  the  conversion 
factor. 

Example 

A  manufacturer  wants  to  produce  three 
MHDDE  families  that  can  l>e  optimized  at 
different  emission  levels.  Two  families  can 
easily  meet  the  1991  and  later  model  year  5.0 
g/BHP-hr  NOx  emission  standard,  but  one 
family  can  not.  The  manufacturer  therefore 
wants  to  know  if  the  two  families  that  can 
meet  the  standard  could  generate  enough 
credits  to  average  with  and  so  bring  into 
compliance  the  higher  emitting  engine  family. 
The  manufacturer  also  wants  to  know  if  any 
credits  will  be  left  to  trade  or  t>ank  The 
manufacturer  has  chosen  the  following  FELa, 
has  projected  to  produce  the  following 
number  of  engines,  and  has  already  tested  for 
the  work  generated  during  the  HDDE 
transient  cycle,  as  shown  below. 
Family  A:  FEL=4.0  g/BHP-hr  NOi;  12.B  BHP- 

hr  200  engines 
Family  B:  FEL =6.0  g/BHP-hr  NO,:  16.5  BHP- 

hr  180  engines 
Family  C:  FEL=4.5  g/BHP-hr  NO,:  11.6  BHP- 

hr,  150  engines 
As  previously  discussed,  the  equivalent 
mileage  of  the  heavy-duty  diesel  transient 
cycle  is  6.5  miles.  The  manufacturer  has ' 
chosen  not  to  certify  under  the  alternative 
useful  life  option.  Therefore,  the 
manufacturer  will  use  the  185,000  miles 
designated  as  the  useful  life  for  MHDDEs. 
Knowing  the  above,  the  projected  credits  are 
calctdated  according  to  equation  (1). 
A:  Cr,  =((5.0-4.0)g/BHP-hr](12.8  BHP-hr/6.5 

miles]  (185,000  miles)(200  enginesKlO**) 
Cr,  =72.9Mg 

B:  Cr,  =(5.0-6.0){16.5/6.5)(185,000)(180)(10*1 
Cr,  =  -64.5  Mg 

C:  Cr,  =(5.O-4.5)(11.6/6.5)(185,000)(150)(10-«) 
Cr,  =24.8Mg 

At  this  point,  the  manufacturer  knows  that 
projected  credits  equaling  84.5  Mg  are  needed 
in  order  to  certify  Family  B.  The 
manufacturer  may  choose  to  obtain  72.9  Mg 
of  these  credits  from  Family  A  and  the 
difference.  11.6  Mg,  from  Family  C.  This 
leaves  13.2  Mg  of  credits.  The  manufacturer 
may  wish  to  reserve  those  credits  in  case  of 


production  fluctuations  or  may  enter  directly 
into  potential  trading  transactions. 

Of  course,  these  credits  would  not  be 
realized  until  after  the  engines  are  actually 
produced.  Any  credits  remaining  at  the  end  of 
the  of  the  model  year  may  be  sold  in  last 
minute  trading  transactions  or  banked  for 
future  use. 

£.  Certification,  Compliance,  and 
Enforcement 

This  section  provides  a  brief 
conceptual  summary  of  how 
certification  would  work  and  how 
compliance  determinations  would  be 
made  under  averaging,  trading,  and 
banking.  Further  details  on  the 
certification  process  would  be  provided 
in  later  guidance  from  EPA  [e.g., 
advisory  circulars  or  certification 
format/application  packets).  Projected 
credits  would  be  used  in  initial 
certification,  but  compliance  with  the 
emission  standards  would  be  based  on 
actual  credits  achieved.  Compliance 
would  be  evaluated  two  ways:  (1) 
Compliance  of  the  engine  family  with  its 
FEL,  and  (2)  Compliance  of  the  engine 
family  with  the  emission  standard  based 
on  total  emissions  as  calculated  in  these 
proposed  programs.  Enforcement 
actions  based  on  a  failure  of  the  FEL 
would  not  be  affected  by  trading  and 
banking.  They  would  essentially  be  the 
same  as  occurring  now  when  a 
manufactiu^r's  engine(8)  fail  to  meet  the 
emission  standard.  A  discussion  later  in 
this  section  is  specific  to  enforcement 
concerning  the  changes  in  certification 
due  to  banking  and  trading.  EPA  has 
written  the  regulatory  language  to 
include  one  of  the  proposed  enforcement 
scenarios,  but  will  modify  this  language 
according  to  whatever  enforcement 
scheme  EPA  adopts.  Also,  if  a 
manufacturer  desires  to  use  both  credits 
and  NCPs,  it  must  separate  their  use  into 
two  families.  The  "credit-using"  family 
must  follow  the  guidelines  proposed  in 
this  document,  while  the  "NCP-using" 
family  must  follow  provisions 
established  by  the  current  NCP  program 
(as  provided  in  40  CFR  Part  86,  Subpart 
L). 

As  proposed,  the  banking  and  traduig 
programs,  like  the  averaging  program, 
would  be  implemented  and  enforced 
through  the  certificate  of  conformance 
that  a  manufacturer  must  obtain  for 
each  of  its  engine  families  before  the 
engines  in  that  family  can  be  sold 
(section  203(a)).  The  certificate  would  be 
conditioned  on  the  manufacturer 
obtaining  or  generating  the  credits 
needed  to  bring  the  engine  families 
within  the  averaging  set  into  compliance 
with  the  standard.  Compliance  with  the 
conditions  of  the  certificate,  and  thus 
with  the  standard,  would  be  determined 


based  on  end-of-year  reports 
substantiating  how  many  credits  were 
actually  generated  or  how  many  credits 
were  needed  and  obtained  to  offset 
emissions  above  the  level  of  the 
standard  (as  applicable).  Failure  to 
fulfill  the  conditions  would  result  in  the 
certificate  being  voided  ab  initio  for  the 
entire  engine  family  covered  by  the 
certificate.  As  to  be  discussed  later, 
credits  and  NCPs  cannot  be  used  by  the 
same  family,  but  must  be  separated  into 
"credit  using"  and  "NCP-using"  families. 
End-of-year  reports  for  each  family  must 
be  submitted  separately. 

EPA  has  designed  the  proposed 
system  so  that  the  Agency  could  track 
the  generation  and  use  of  credits  as  well 
as  the  use  of  NCPs  to  ensure  that  the 
engine  families  participating  in  the 
programs  meet  the  applicable  standard. 
Under  the  proposed  system, 
manufacturers  participating  in  any  way 
in  the  averaging,  trading,  or  banking 
programs  would  be  required  to  submit 
initial  reports  as  part  of  their 
certification  applications  for  each 
engine  family  involved,  the  following 
information:  (1 )  The  emission  limit  (i.e., 
the  FEL)  that  the  family  is  supposed  to 
achieve;  (2)  the  number  of  U.S.  engines 
the  manufacturer  projects  to  produce  in 
the  relevant  model  year;  (3)  the  nimiber 
of  credits  the  family  would  be  expected 
to  generate  or  need  for  the  model  year; 
and  (4)  how  and  where  credits 
generated  are  to  be  dispersed  or  how 
and  through  what  means  the  credit 
needs  of  the  family  are  to  be  met. 
Information  required  in  reporting  NCP 
activity  would  follow  the  guidelines 
established  for  that  program. 


In  addition,  manufacturers 
participating  in  the  trading  program 
would  be  required  (for  each  engine 
family)  to  report  on  a  quarterly  basis 
their  quarterly  and  cumulative 
production  for  the  year  along  with  the 
credit  transactions.  These  reports  must 
be  submitted  to  EPA  (using  the  address 
provided  below)  no  later  than  30  days 
after  the  end  of  the  calendar  year 
quarters  [i.e.,  March  31,  June  30, 
September  30,  and  December  31).  Since 
certificates  would  be  based  on  projected 
production,  quarterly  reporting  would  be 
a  useful  tool  in  tracking  credit  balances 
throughout  the  model  year  and  thus 
would  assist  in  monitoring  compliance. 
This  is  deemed  important  for  trading 
since  the  compliance  status  of  two  or 
more  manufacturers  may  be  affected. 
However,  the  Agency  requests  comment 
on  this  system's  desirability. 

In  the  case  of  trading,  a  manufacturer 
whose  engine  families  require  emission 
credits  to  comply  with  an  applicable 
standard  would  have  to  identify  the 
source  of  the  needed  credits  and  would 
have  to  include  a  copy  of  the  contract  of 
sale  for  the  credits.  If  the  manufacturer 
arranged  to  purchase  the  credits  from  a 
broker,  the  broker  would  have  to 
separately  provide  EPA  with  the  identity 
of  the  source  of  the  credits  it  was 
arranging  to  sell  and  the  contract  of  sale 
covering  those  credits.  The  purpose  of 
these  requirements  is  to  allow  EPA  to 
identify  the  source  of  the  credits  so  that 
the  Agency  may  ensure  that  the  credits 
are  being  generated  by  a  family  in  the 
appropriate  averaging  set  and  be  certain 
that  the  needed  credits  are  generated. 

For  all  three  programs,  manufacturers 
would  be  required  to  submit  end-of-year 

Credit  Tracking 


reports  within  30  days  of  the  end  of  the 
model  year.  Quarterly  and  end-of  year 
reports  are  to  be  sen^  to.  Mdnufacturers 
Operations  Division  (EN-340F).  U.S. 
Environmental  Prolec;;c.n  Agency.  401  M 
Street.  SW..  Washington,  DC  20503. 

As  mentioned  previously,  engine 
families  involved  only  in  averaging  and 
banking  would  need  to  submit  only 
initial  certification  and  end  of  year 
reports.  Engine  families  involved  in 
trading  would  have  to  submit  initial 
certification,  end-of  year,  and  quarterly 
reports  as  well. 

Figiu-e  4  summarizes  the  type  of 
information  that  would  be  required 
throughout  the  year  for  participation  in 
these  programs  and  presents  a  sample 
format  for  the  information  to  be 
submitted  by  the  manufacturers.  This 
figure  is  largely  self-explanatory  and 
summarizes  the  information  to  be 
submitted  and  the  determinations  to  be 
made  by  the  manufacturers  in  the  course 
of  these  programs.  It  should  be  noted 
that  the  quarterly  reports  are  required 
only  for  those  families  involved  in 
trading.  A  summary  of  the  information 
required  in  Figure  4  is  provided  below. 

Figure  4 

Sample  Format  of  Information 
Required  for  the  HDE 
Averaging.Trading,  and  Banking 
Programs 

Pollutant  (NO.  or  PM)    

Manufacturer  

FEL  (g/BHP-hr)    

Averaging  Set  

Engine  Family 

Useful  Life  (miles)  

Emission  Std.    

Model  Year 


CF  (BHP-hr/mi)   

Is  this  family  certified  using  the  NCP  provi- 
sions?   


(A)  (B)  (Q  (D) 

Reporting  U.S.  prod.  Credits  Averaging  program 

penod  volume  (-)-/-)  amount    wtiere  to/from 


(E) 

Trading  program 

amount    wttere  to/ 

from 


Bai 
amount 


(F) 

inkirtg  program 
jnt  (dpst/wdnwn) 


(G) 

Amount 
reserved 


(H) 

NCPs 
«i  use 


PROJECTED: 

Year 
ACTUAL  Frst 

Onr 
Second  Qrtr 

Cumulative 
Third  Qrtr 

Cumulative 
Fourth  Qrtr 

Cumulative 
End-o(-Year 


Quarterly  and  cumulative  production 
(Colimin  B),  credit  transactions 
(Columns  C-G],  and  NCPs  in  use 
(Column  H)  are  required  when 
applicable.  Colunm  C  represents  the 


tetal  credits  transacted  and  should,  if 
reported  correctly,  be  the  sum  of 
Columns  D,  E,  F,  and  G.  Column  G, 
labeled  "Amount  Reserved,"  represents 
those  credits  pending  designation  for 


averaging,  trading,  or  banking  or  waiting 
verification  for  banking.  Since  these 
credits  cannot  be  banked  until  verified 
at  the  end  of  the  year,  they  are  "floated" 
until  the  end-of-year  report.  Column  H. 
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labeled  "NCPs  In  Use"  represents  those 
NCPs  used  by  an  engine  family  during 
the  model  year.  As  previously 
explained,  reporting  of  NCP  use  is  to  be 
separate  from  reporting  of  credit 
transactions.  Finally,  if  manufacturers 
using  a  broker  for  credits  are  concerned 
about  retaining  anonymity,  a  coding 
system  could  be  developed  for  use  in 
column  E. 

As  discuss«*d  further  below,  EPA  also 
believes  that  effective  enforcement  of 
the  programs  would  require  that  the 
source,  as  well  as  the  user,  of  credits 
potentially  be  liable  for  noncompliance 
with  standards  that  resulted  from  a 
shortfall  in  generated  credits.  As  part  of 
the  end-of-year  report  of  credit 
transactions,  each  participating 
manufacturer  would  report:  (1)  The 
number  of  engines  it  had  produced 
within  the  families  involved  in  the 
programs  during  the  model  year;  (2)  the 
parties  and  terms  of  any  trades  in  which 
it  was  involved;  and  (3J  the  amount  of 
any  banked  credits  it  expended.  Based 
on  thi3  information,  EPA  wo'ild  verify 
what  credits  each  manufacturer  had 
generated  and,  in  light  of  any  reported 
trades  and  withdrawals  of  banked 
credits,  determine  what,  if  any,  credits 
each  manufacturer  could  bank  and 
whether  any  credit  shortfalls  had 
occurred.  The  Agency  would  attempt  to 
make  this  determination  within  60  days 
after  receipt  of  the  end-of-year  reports. 

M.inufacfurers  wishing  to  bank  credits 
could  only  do  so  after  EPA  had 
reviewed  thnir  end-of-year  report.  In  the 
interim,  credits  designated  for  banking 
would  be  reserved,  or  "floated."  (as 
prcviouf  ly  m'^ntioned)  and  could  be 
redesignated  for  a\eraping  or  trading. 
Mrinufdcturrrs  could  still  certify  engine 
families  for  the  following  model  year 
using  the  credits  dt'ciared  for  banking. 
Mnnufacturers  could  also  arrange  to 
trade  their  bfinked  credits.  However,  if 
EPA  found  that  the  reported  credits 
could  not  be  verified,  they  would  be 
revoked  and  deemed  unavailable  for  use 
pending  further  resolution  as  discus3cd. 

As  is  discus*;ed  in  more  detail  in  the 
next  section  (F).  EFA  is  proposing  two 
approaches  to  banking.  Under  one  of 
these  approaches  credits  could  be 
generated  and  used  three  years  before  a 
new  NOx  or  PM  emission  standard  is 
implemented,  but  could  only  be 
withdrawn  (for  2  years)  after  the  point 
when  the  new  standard  is  effective.  Due 
to  enforcement  liability  concerns,  in 
years  when  banking  is  not  fully 
available,  situations  may  arise  when  a 
manufacturer  desires  to  have  credits 
verified  before  entering  into  trading 
transactions.  A  likely  scenario  under 
this  case  would  be  the  desire  to  generate 


credits  in  a  given  model  year 
specifically  for  use  in  trading  during  the 
subsequent  (next)  model  year.  To  allow 
manufacturers  the  flexibility  to  have 
credits  veriHed  before  trading,  if 
banking  is  not  fully  available  (i.e.,  credit 
deposit  and  withdrawal  permitted],  EPA 
is  proposing  that  reserved  credits  that 
are  generated  in  one  model  year  and 
specified  for  trading  in  the  next  model 
year  need  not  be'banked.  In  the  end-of- 
model  year  report  for  each  family,  a 
manufacturer  would  have  to  designate 
the  amount  of  credits  to  be  traded  in  the 
subsequent  model  year  and  these  would 
remain  reserved  for  use  in  trading"  only 
in  the  next  model  year.  If  not  used  for 
trading  they  could  ultimately  be  banked 
if  credit  banking  is  available.  Otherwise, 
the  credits  would  be  lost  after  one 
model  year. 

Trade  arrangements  could  be  made 
openly  between  manufacturers  or 
through  an  independent  broker.  EPA 
would  act  as  a  recordkeeper  to  verify 
credits  and  as  an  enforcer  in  case  of 
illegal  credit  transactions  (credit 
transactions  across  restricted 
boundaries,  false  credits,  etc.).  However. 
EPA  does  not  plan  to  act  as  a  credit 
broker.  EPA  may  charge  manufacturers 
an  annual  fee  to  help  cover  the 
administrative  cost  of  the  banking, 
trading,  and  averaging  programs.  This 
fee  may  be  in  addition  to  the  fee 
presently  being  considered  for 
traditional  cerlification  of  a  heavy-duty 
engine. 

With  regard  to  enforcement,  credit 
shortfalls  that  occurred  because  the 
terms  of  a  trade  were  not  fulfilled  would 
raise  the  issue  of  which  manufacturer 
should  be  held  liable.  A  shortfall 
involving  a  trade  could  occur  in  a 
number  of  ways:  (1)  One  or  bclh  of  the 
engine  families  failed  to  meet  the 
applicable  FEL  in  the  prcduclion-line 
test;  (2)  an  insuffitient  number  of  the 
engines  generating  the  credits  were 
pro'iuced  or  too  many  of  the  engines 
needing  the  crediis  were  produced;  (3) 
one  or  both  manufacturers  (or  the 
broker)  made  an  inadverlant  mistake  in 
calculating  the  credits  it  expected  to 
generate  or  need;  or  [i]  one 
manufacturer  (ur  broker)  fraudulently 
represents  to  the  other  that  it  will  have 
credits  to  sell. 

EPA  believes  that  depending  on  the 
cause  of  the  shortfall,  one  or  the  other  or 
both  parties  to  the  trade  should  be  held 
liable.  Where  the  shortfall  is  the  result 
of  the  credit-purchasing  manufacturer 
failing  its  production-line  test,  producing 
more  engines  than  it  could  cover  with 
the  credits  it  had  arranged  with  the 
Belling  manufacturer  (or  broker)  to 
purchase,  or  making  an  inadvertent 


calculation  error,  only  the  purchasing 
manufacturer  should  be  held  liable.  In 
these  situations,  the  buying 
manufacturer  was  in  control  of  its 
compliance  status,  so  it  may  be 
appropriately  held  responsible  for  the 
shortfall.  Holding  the  selling 
manufacturer  also  responsible,  on  the 
other  hand,  would  likely  discourage  it 
from  agreeing  to  sell  credits. 

Where  the  shortfall  is  the  result  of  the 
selling  manufacturer  failing  to  meet  its 
production-line  test,  producing  too  few 
engines  to  generate  the  number  of 
credits  it  had  arranged  to  sell,  or  making 
an  inadvertant  calculation  error,  EPA 
believes  that  both  the  buying  and  selling 
manufacturers  should  be  potentially 
liable.  In  these  situations,  the  selling 
manufacturer  was  in  control  of  whether 
the  credits  were  generated  and  so  may 
fairly  be  held  liable. 

Hov.'ever,  EPA  believes  that  buyers 
should  also  bear  responsibility  for  a 
seller's  failure  to  deliver,  because  tlie 
buyer  could  take  steps  to  make  such  a 
failure  less  likely.  First,  buyers  should 
arrange  for  trades  only  where  they  are 
confident  that  tlie  seller  would  be  able 
to  deliver.  Buyers  could  also  write  into 
the  contract  of  sale  terms  that  would 
provide  greater  assurance  that  the 
credits  would  indeed  be  generated.  To 
give  buyers  the  incentive  \o  take  these 
and  other  steps  to  ensure  credits  are 
generated,  EPA  proposes  that  the  buyer 
be  held  liable  for  shortfalls  that  the 
seller  created  excppt  where  the  seller 
defrauded  the  buyer. 

In  trades  involving  brokers,  the 
Agency  believes  that  selling 
manvifacturers  must  still  be  liable  where 
they  h.Tve  arranged  with  the  broker  to 
obtain  a  certain  number  of  credits  and 
then  failed  to  do  so.  To  preserve  I'r  3 
confidenti.^.hiy  of  production  and  other 
business  information,  manufacturers 
may  prefer  to  buy  and  se!!  credits 
throuch  brokers.  However,  to  encure  the 
integrity  of  t'le  trading  program,  EPA 
must  be  able  to  match  up  credit- 
generating  and  using  eng-'ne  families. 
For  this  reason.  EPA  proposes  that, 
where  manufacturers  plan  to  buy  credits 
from  brokers,  brokers  be  required  to 
inform  EPA  of  the  source  of  the  credits 
they  have  agreed  to  sell  and  document 
the  agreement  to  sell.  At  the  same  time, 
the  Agency  believes  that  sellers  should 
not  be  allowed  to  avoid  their 
responsibility  to  generate  the  credits 
they  have  arranged  to  sell  by  trading 
through  a  broker.  In  addition,  holding  a 
broker  solely  liable  for  a  selling 
manufacturer's  failure  to  deliver  may  be 
insufficient  to  deter  such  action,  since 
there  is  no  assurance  that  brokers  would 
have  the  financial  resources  to  pay  any 


penalties  assessed.  In  short,  brokers  are 
more  likely  to  be  judgment-proof  than 
are  manufacturers. 

Where  the  shortfall  is  the  result  of 
fraud,  only  the  defrauding  party  should 
be  held  Uable,  unless  the  defrauding 
party  is  a  broker.  For  the  reasons 
discussed  above,  EPA  is  concerned  that 
the  broker  may  not  be  effectively 
deterred  by  Uability  for  fraudulent  sales. 
Accordingly,  where  the  fraud  was; 
committed  by  the  broker,  the  Agency 
would  hold  liable  that  party — the  buyer 
or  seller  of  credits — that  was  in  the  best 
position  to  have  avoided  the  fraudulent 
sale. 

EPA  believes  that  it  can  most 
effectively  enforce  against  both  credit- 
buying  and  -selling  manufacturers  by 
conditioning  the  certincates  of 
conformity  for  the  credit-generating  and 
-using  engines  on  the  generation  or 
purchase  of  credits,  respectively,  as 
arranged  between  the  manufacturers. 
That  is,  certificates  for  engines  needing 
credits  would  be  conditioned  on  the 
generation  of  an  adequate  number  of 
credits  by  a  particular  engine  family,  as 
agreed  to  by  the  manufacturer; 
certificates  for  engines  generating 
credits  would  be  conditioned  on  the 
generation  of  credits  agreed  to  be  sold. 

The  Agency  acknowledges  that 
manufacturers  with  credit-generating 
engines  might  not  know  at  the  time  it 
certified  those  engines  what  it  would  do 
with  those  credits.  In  these  cases,  EPA 
would  permit  manufacturers  to  certify 
without  designating  the  use  of  the 
credits  [i.e.,  reserved).  However,  when 
the  manufacturer  makes  arrangements 
to  sell  the  credits,  it  would  be  required 
to  revise  its  certiHcate  to  include  the 
condition  that  the  engine  family  actually 
generate  the  credits  agreed  to  in  the 
trade. 

More  complicated  liability  issues 
would  be  posed  where  one  credit- 
generating  manufacturer  sold  to  more 
than  one  manufacturer  (or  broker)  but 
failed  to  generate  enough  credits  to 
cover  all  its  sales  agreements.  Buyers 
and  sellers  could  agree  among 
themselves  to  a  particular  way  of 
distributing  credits  if  a  shortfall 
occurred.  However,  for  those  cases 
where  buyers  and  sellers  reached  no 
such  agreement  or  the  agreements  are 
conflicting,  EPA  proposes  that  the 
buyers*  liability  for  a  shortfall  in  credits 
be  apportioned  as  follows.  Whatever 
credits  the  seller  in  fact  generates  would 
be  apportioned  according  to  the  dates  of 
the  contracts;  that  is,  the  credits  would 
be  used  to  fulfill  the  contracts  in  the 
order  in  which  the  contracts  were 
signed.  Where  the  contracts  were  signed 
on  the  same  day  or  do  not  otherwise 
provide  a  means  for  prioritizing  them. 


any  credits  would  be  distributed  equally 
among  the  buyers. 

EPA  also  considered  holding  just  the 
credit-buying  manufacturer  liable  if  for 
any  reason  short  of  fraud  insufficient 
credits  were  generated  to  bring  its 
engine  family  into  conformity  with  the 
standard.  This  approach  would  place 
the  burden  of  securing  the  credits  on  the 
manufacturer  whose  engines  emit  above 
the  level  of  the  standard,  which 
intuitively  seems  appropriate.  In 
addition,  the  buying  manufacturer  could 
seek  to  redistribute  liabiUty  to  the  seller 
in  negotiating  the  terms  of  the  contract 
of  sale  for  the  credits.  However.  EPA  is 
concerned  that  it  may  be  difficult  to 
enforce  against  good  faith  buyers  in 
every  instance.  [See  Farmers  Union 
Centra]  Exchange,  Inc.  v.  Thomas, 
CV87-176-DLG-JFB  (D.  Mont.,  1987).  in 
which  a  federal  judge  refused  to  hold  a 
good  faith  purchaser  of  lead  credits 
hable  for  a  violation  of  EPA's  lead 
banking  regulations.)  Since  sellers  have 
control  over  their  performance  of  the 
contract  terms,  EPA  also  believes  that 
they  should  share  in  the  responsibility 
for  ensuring  compliance  with  emission 
standards.  The  Agency  seeks  comment 
on  its  suggested  approach  for 
apportioning  liability  in  cases  where 
traded  credits  fall  short  of  what  is 
needed  to  comply  with  emissions 
standards. 

In  any  event.  EPA  proposes  to  allow 
manufacturers  to  make  "last  minute" 
transactions  between  the  end  of  the 
model  year  and  the  submittal  of  their 
end-of-year  report  to  obtain  credits 
needed  to  show  compliance  with  the 
standard.  This  approach  would  permit 
manufacturers  to  correct  any  negative 
credit  balances  identified  after  the 
model  year  has  ended.  However,  NCPs 
could  not  be  used,  since  production 
would  have  been  terminated  for  that 
model  year.  The  Agency  seeks  comment 
on  this  concept. 

Another  compliance  issue  is  whether 
any  exceedance  of  a  standard  as  a 
result  of  insufficient  credits  should 
result  in  voiding  the  certificate  of 
conformity  for  all  of  the  engines  in  the 
relevant  family  or  just  for  those  whose 
production  resulted  in  the  standard 
being  exceeded.  EPA  proposes  that  the 
certificate  for  all  the  engines  in  the 
family  be  voided  ab  initio.  The  trading 
and  banking  programs,  along  with  the 
averaging  program,  would  provide 
manufacturers  with  flexibility  in  meeting 
emission  standards,  but  would  also 
place  a  significant  enforcement  and 
compliance  monitoring  burden  on  EPA. 
As  the  foregoing  discussion  indicates. 
EPA  would  have  to  match  and  track 
engine  families  and  their  production 
from  certification  to  year-end  reports. 


The  Agency  also  would  have  to  conduct 
its  testing  program  in  a  way  Lhat  would 
ensure  that  engines  being  averaged 
together  are  all  meeting  their  respective 
FELs.  Given  this  added  complexity,  EPA 
believes  manufacturers  should  have  the 
maximum  incentive  to  ensure 
compliance  with  emissions  standards. 

The  integrity  of  the  averaging, 
banking,  and  trading  programs  and  the 
air  quality  impact  of  these  programs  are 
dependent  on  the  manufacturers' 
submittal  of  accurate  reports  as 
discussed  above.  Subsequently,  EPA  is 
responsible  for  the  effective  auditing  of 
the  manufacturers'  practices,  liability 
determinations  if  violations  are 
discovered,  and  enforcement  of  the 
resulting  penalties. 

Failure  of  a  manufacturer  to  retain  the 
required  pertinent  produrtion 
information  or  to  provide  such 
information  to  EPA  ofTiciais  upon 
reasonable  request  may  result  in  EPA 
voiding  ab  initio  the  certificates  of 
conformity  for  those  engines  at  issue.  A 
violation  of  section  203(a)(1)  of  the 
Clean  Air  Act  will  have  occurred  for 
each  engine  distributed  into  commerce 
and  for  which  the  certificate  of 
conformity  has  been  voided.  In  these 
cases,  the  manufacturer  would  be 
subject  to  a  section  205  penalty  of  up  to 
SlO.OOO  for  each  violation. 

Pertinent  information,  whether  kept 
by  the  manufacturer  or  by  a  contractor 
of  the  manufacturer,  would  be  subject  to 
auditing  by  EPA  officials.  Consequently, 
EPA  officials  would  require  voluntary 
entry  and  access  to  facilities  and 
records  pertaining  to  production  as  a 
condition  of  the  certificate  of 
conformity.  Failure  by  a  manufacturer  or 
a  contractor  of  the  manufacturer,  if 
applicable,  to  grant  EPA  officials  entry 
and  access  to  these  facilities  and 
records  could  result  in  EPA  voiding  ab 
initio  the  certificates  of  conformity  f.->r 
engines  introduced  into  commerce.  A 
violation  of  section  203(s)(l)  will  have 
occurred  for  each  engine  distributed  into 
commerce  and  for  which  the  certificate 
of  conformity  has  been  voided.  Once 
again,  the  manufacturer  will  be  subject 
to  a  section  205  penalty  of  up  to  SlO.OOO 
for  each  violation. 

Certificates  of  conformity  under  the 
averaging  program  are  conditional  upon 
each  engine  family's  end-of-model  year 
net  emissions  (using  averaged,  traded, 
or  banked  credits)  being  at  or  below  the 
applicable  emission  standard.  The 
quarterly  and  end-of-model  year  reports 
that  are  required  (as  applicable]  are 
critical  for  EPA  to  monitor  conformance 
with  the  conditions  under  which  the 
certificates  of  conformity  are  issued. 
Therefore,  failure  to  submit  the  required 
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reports  in  the  designated  time  will  be 
considered  a  violation  of  section 
203(a)(1)  of  the  Clean  Air  Act.  Every 
engine  produced  in  each  engine  family 
which  does  not  report  for  that  model 
year  will  be  considered  a  separate 
violation  of  section  203(a)(1)  and  will 
subject  the  manufacturer  to  the  Section 
205  penalty  of  up  to  $10,000  per 
violation. 

This  proposal  also  includes  a 
provision  for  inspection  and  auditing  of 
manufacturers'  records  by  an 
independent  auditor.  EPA  does  not  have 
enough  information  to  assess  the  cost 
and  benefits  of  an  independent  auditor 
and  solicits  comments  on  this  issue. 

Enforcement  of  the  proposed  program 
will  include  automatic  retroactive 
adjustments  to  credits.  If  EPA  or  the 
manufacturer  determines  that  a 
reporting  error  occurred,  whether 
intentionally  or  unintentionally,  that 
results  in  erroneous  credits  being 
reported  as  generated  or  otherwise 
available,  those  erroneous  credits  will 
automatically  and  retroactively  be 
voided,  regardless  of  the  time  lag 
between  the  report  and  the  discovery  of 
the  error.  The  reporting  manufacturer's 
end-of-year  compliance  will  be 
recalculated  for  the  model  year  at  issue. 
If  the  resultant  compliance  level  exceeds 
an  applicable  emission  standard,  then  a 
determination  of  noncompliance  and 
resulting  enforcement  action  will  occur. 

F.  Banking 

The  design  of  the  banking  program 
should  be  a  function  of  environmental 
concerns,  competitive  concerns,  and 
manufacturer  need.  As  discussed 
previously  in  Section  III,  from  an 
environmental  perspective  it  is  desirable 
that  there  be  some  degree  of  overlap  in 
the  operation  and  use  of  credit- 
generating  and  -using  vehicles.  In 
addition,  some  manufacturers  suggested 
that  maximum  credit  hfe  be  limited  to 
prevent  credit  hoarding.  To  address 
these  concerns,  banked  credits  need  to 
have  a  limited  life  and  possibly  should 
be  depreciated  with  time.  However, 
strict  depreciation  schedules  and  short 
credit  life  periods  would  reduce  the 
economic  incentive  to  create  and  bank 
credits.  1  his  would  in  turn  reduce  the 
incentive  to  develop  cleaner  engines 
earlier,  resulting  in  the  use  of  higher 
emitting  engines  for  longer  periods. 
Finally,  in  terms  of  manufacturer 
need,  banking  may  be  most  useful  to 
help  manufacturers  smooth  the 
transition  to  tighter  standards.  With 
banking,  manufacturers  could  make 
reductions  in  emission  levels  before  a 
new  standard  takes  effect.  These 


generated  credits  could  then  allow  them 
to  meet  certification  requirements  as 
they  continue  to  develop  techniques  to 
meet  or  surpass  the  new  standard. 
During  periods  when  the  standard  is  not 
changing,  tlie  desire  and  need  for 
bankii\g  would  not  be  as  great. 
However,  there  is  some  value  to  the 
increased  flexibility  in  product  planning 
and  development  which  would  come 
from  a  banking  program  which  is 
available  in  every  model  year  as  would 
be  the  averaging  and  trading  programs. 

Several  different  program  structure 
characteristics  can  be  derived  from 
consideration  of  these  three  design 
factors.  First,  should  a  banking  program 
be  of  a  more  limited  duration  or  should 
it  be  available  in  perpetuity  as  is  the 
proposed  trading  program?  Second, 
what  should  be  the  scheme  for  credit 
generation  and  credit  use?  And  third, 
how  long  after  credit  generation  should 
they  be  available  and  is  depreciation 
needed? 

After  consideration  of  the  design  and 
structure  concerns.  EPA  is  proposing 
two  different  approaches  to  the  banking 
program  and  EPA  plan  to  implement  one 
of  the  two  approaches  with  perhaps 
some  modifications  based  on  the 
comments  received. 

In  the  first  approach.  EPA  is  proposing 
to  allow  banking  only  during  the 
transition  period  to  a  tighter  NOx  or  PM 
standard.  In  general.  EPA  is  proposing 
that  banking  of  credits  be  permitted  one 
to  three  model  years  prior  to  the  model 
year  in  which  a  new,  more  stringent 
emission  standard  takes  effect  and  that 
withdrawals  be  permitted  during  this 
three-year  period  plus  an  additional 
two-model-year  period  immediately 
after  the  new  standard  takes  effect. 
These  banked  credits  would  maintain 
full  value  (no  depreciation)  over  this 
five-year  period  but  afterward  could  no 
longer  be  withdrawn  and  used.  As 
discussed  in  Section  E  above,  reserved 
credits  designated  for  trading  in  the 
following  model  year  would  not  be 
considered  as  part  of  banking. 

For  the  1991  emission  standards,  the 
above  outline  cannot  be  followed  due  to 
the  limited  time  before  the  standards 
take  effect.  EPA  is  therefore  proposing 
to  allow  banking  of  NOx  and  PM  credits 
during  the  1990  model  year.  Credits 
generated  in  1990  could  be  withdrawn 
for  use  by  1991  and  1992  model-year 
engines.  In  the  case  of  the  1994  emission 
standards  EPA  is  proposing  that  PM 
banking  begin  in  1991  and  end  after  the 
1995  model  year.  Credits  generated  from 
1991  through  1993  model-year  engines 
could  be  banked  and  withdrawn  for  use 
by  1991  through  1995  model-year 


engines.  Similar  provisions  would  apply 
to  the  1994  NOx  standard  once  it  is 
promulgated  or  to  other  future 
downward  revisions  to  either  the  HDE 
NOx  or  PM  emission  standards. 

If  in  the  future  the  period  between 
more  stringent  emission  standards  is 
less  than  3  years,  any  credits  generated 
for  banking  under  the  first  standard 
would  be  available  for  use  in  meeting 
subsequent  standards,  consistent  with 
the  credit  life  for  the  first  standard. 

As  a  second  approach  EPA  is  also 
proposing  a  program  which  would  allow 
banking  at  any  time,  regardless  of 
whether  or  not  a  tighter  standard  has 
been  promulgated.  In  this  program, 
credits  generated  in  a  given  model  year 
would  have  to  be  used  within  5  years  or 
completely  lose  their  value.  For 
example.  1^  credits  deposited  in  the 
1991  model  year  would  have  to  be  used 
by  the  close  of  the  1996  model  year. 
Thus,  this  would  be  a  continuous 
banking  program  where  credits  would 
have  a  maximum  life  of  5  years.  A 
period  of  Ave  years  was  selected 
because  that  was  the  longest  credit  life 
which  would  still  provide  some  degree 
of  in-use  overlap  (age/ VMT)  between 
credit-generating  and  credit-using 
vehicles.  The  question  of  depreciation  of 
these  credits  is  discussed  below. 

With  regards  to  these  two  proposed 
approaches  to  banking  EPA  is  seeking 
comment  in  three  areas.  These  include 
the  need  for  a  rolling  banking  program 
versus  a  more  limited  program  and  the 
relative  environmental  and  equity 
impacts,  if  any.  Second,  for  both 
programs  EPA  is  seeking  comment  on 
the  number  of  years  in  which  credits  can 
be  generated  and  used.  Specifically, 
EPA  is  seeking  comment  on  the  credit 
life.  Finally,  related  to  credit  life,  EPA  is 
seeking  comment  on  whether  credit 
depeciation  is  needed  for  programs 
where  credit  life  exceeds  2  or  3  years. 
Depreciation  for  credit  life  beyond  three 
years  becomes  an  issue  because  at  that 
point  the  VMT  overlap  between  credit- 
generating  and  credit-using  vehicles  is 
less  than  50  percent  based  on  Mobile  IV 
data  (see  Figure  6  discussed  later).  Thus, 
while  EPA  is  not  proposing  depreciation 
for  the  more  Hmited  approach,  EPA  is 
interested  in  comments  on  whether 
some  depreciation  would  be  needed  and 
desirable  for  banking  programs  with  a 
longer  credit  life. 

In  addition,  EPA  is  proposing  for 
comment  several  possible  depreciation 
strategies  as  part  of  this  second 
approach.  These  proposed  depreciation 
strategies  are  discussed  below  and  are 
illustrated  in  Figure  5. 
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1.  No  Depreciation 

The  flrst  approach  is  to  impose  no 
depreciation  schedules  on  credits. 
Banked  credits  would  have  full  value 
until  they  are  used  or  until  they  reach 
their  maximum  life.  With  no 
depreciation,  the  incentive  to  bank 
credits  is  maximized,  but  there  is  not 
necessarily  a  large  degree  of  overlap  in 
use  between  credit-generating  and 
•using  vehicles.  In  addition,  this 
approach  promotes  banking  over  trading 
and  may  undermine  the  purpose  of  the 
trading  program. 

2.  Fixed  Depreciation 

Tlie  second  proposal  is  to  depreciate 
credits  at  a  flxed  rate.  This  rate  could 
represent  a  "straight-line"  depreciation 
or  could  change  according  to  a  fixed 
schedule.  This  depreciation  approach, 
by  providing  incentive  to  use  credits 
rather  than  retain  them,  would  promote 
the  overlap  of  credit-generating  and 
credit-using  vehicles.  EPA  would 
consider  a  rate  between  5  and  25 
percent  per  annum  or  some  schedule  of 
annual  values  within  that  range,  which 
would  act  to  assure  an  acceptable 
degree  of  credit  overlap  between  credit- 
generating  and  credit-using  vehicles.  As 
stated  previously,  a  VMT  overlap  of 
about  50  percent  is  desirable  and  would 
be  the  goal  under  the  fixed  depreciation 
scheme. 

3.  Depreciation  by  VMT 

As  a  variation  of  the  fixed 
depreciation  idea,  credits  could  be 
depreciated  according  to  the  reduction 
in  vehicle  miles  traveled  (VMT)  each 
year.  This  method  ideally  matches  the 
availability  of  credits  with  the  mileage 
accumulation  of  the  credit-generating 
vehicle  and  is  the  preferable  approach 
since  emissions  are  linked  to  VMT.  The 
VMT  distributions  which  would  be  used 
by  EPA  are  derived  from  the  Mobile  4 
emissions  model,  calculated  to  the 
average  useful  life  as  prescribed  in  40 
CFR  86.090-2.  As  is  shown  in  Figure  6. 
banked  credits  could  undergo  large 
depreciations  during  the  first  years  and 
smaller  depreciations  near  the  end  of 
the  credit  life.  Like  Option  2,  this 
approach  would  promote  vehicle 
overlap  and  provide  incentives  to  use 
credits  rather  than  retain  them. 

EPA  is  interested  in  comments  on  all 
aspects  of  the  deprecidtion  concept  and 
seeks  view  points  on  the  need  for 
depreciation  and  data  to  support 
possible  depreciation  schedules.  Based 
on  the  record  developed  in  the 
comments  and  further  EPA  analysis, 
EPA  may  adopt  depreciation  schedules 
similar  in  nature  to  those  described  in 


strategies  2  and  3  above  if  a  rolling 
banking  program  is  implemented. 

Figure  6.— HDV  VMT  &  Credit 
Depreciation  Data  > 
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tion of  comments  on  credit  aeprecianon. 

G.  NCP  Interactions 

The  analysis  of  comments  received 
regarding  the  relationship  between 
NCPs  and  trading/banking  has  led  EPA 
to  develop  three  general  guidelines 
regarding  the  interactions  of  these 
programs.  First,  to  avoid  the 
inappropriate  generation  of  credits, 
credits  for  banking  and  trading  should 
not  be  generated  by  either  single  engine 
families  or  any  engine  families  within  an 
averaging  set  where  NCPs  are  used. 
Second,  due  to  the  in-engine  NOx/PM 
trade-off.  use  of  either  a  NOx  or  PM  NCP 
by  an  engine  family  precludes  that 
family  from  generating  either  NOx  or  PM 
credits.  Third,  for  air  quality 
considerations,  use  of  credits  is 
preferable  to  use  of  NCPs. 

Based  on  these  guidelines.  EPA  is 
proposing  the  following  provisions 
applicable  to  NCPs,  trading,  and 
banking.  First,  for  the  1990  model  year, 
single  engine  families  using  either  a  NO. 
or  PM  NCP  may  not  generate  either  NOx 


or  PM  credits  for  banking.  This 
provision  would  apply  to  1991  and  later 
model  years  for  banking  and  trading. 
Second,  for  1991  and  later  model-year 
engine  families,  if  a  manufacturer  has 
any  engine  family  in  a  given  averaging 
set  which  is  using  NOx  and/or  PM 
NCPs,  none  of  that  manufacturer's 
engine  families  in  that  averaging  set 
may  generate  either  NOx  or  PM  credits 
for  banking  and  trading.  This  provision 
would  apply  even  if  the  engine  family 
involved  is  not  included  in  the  averaging 
program.  Third.  EPA  is  also  proposing 
that,  for  any  manufacturer  who  desires 
to  purchase  NCI^  for  an  engine  family 
which  has  credits  available  for  use, 
these  available  credits  would  be 
depreciated  by  100  percent.  The  Agency 
feels  that  it  is  in  the  best  interest  of  air 
quality  that  credit  use  be  preferred  to 
NCP  use  and.  thus,  the  depreciation  of 
credit  value  would  provide  an  incentive 
for  exhausting  available  credits  before 
purchasing  NCPs.  The  Agency  seeks 
comment  on  this  provision;  but.  also, 
since  credits  have  a  limited  life, 
comment  is  requested  for  the  option  of 
depreciating  credit  values  by  some 
lesser  percentage  if  NCPs  were  desired 
to  be  used. 

Some  uncertainty  arises  in  the 
structure  of  a  program  handling  NCPs 
and  credits  as  well  as  in  the  methods  of 
introducing  credits  into  the  NCP 
calculation.  To  avoid  any  program 
design  complications  caused  by 
simultaneous  NCP  and  credit  use  on  a 
family,  the  following  procedure  in 
handling  their  treatment  is  proposed.  An 
emission  family  neediiig  NCPs  and 
credits  to  meet  the  standard  would  be 
separated  into  two  families.  One  family 
would  strictly  use  credits,  would  be 
assigned  an  FEL,  and  would  involve 
only  the  number  of  engines  which  could 
be  certified  using  the  credits  available  to 
lower  the  FEL  to  the  standard.  The  other 
family  would  strictly  use  NCPs  to  lower 
its  certification  level  to  the  standard, 
would  be  assigned  an  VEl.  equal  to  the 
standard  and  would  be  comprised  of  the 
remainder  of  the  engines  in  the  original 
engine  family.  In  this  way,  the 
manufacturer  would  assign  the  number 
of  engines  to  each  family  (as  available 
credits  would  allow]  to  always  ensure  a 
lowenng  to  the  standard  and,  thus,  to 
provide  a  means  of  quick  remedy  of  any 
compliance  problem  (since  future 
production  could  be  shifted  to  the  NCP 
problem).  The  use  of  such  a  procedure 
necessitates  the  manufacturer  to  submit 
a  separate  report  for  each  family,  one 
giving  credit  transactions  and  the  other 
giving  NCP  use.  Also,  to  implement  this 
approach,  the  use  of  an  NCP  is  proposed 
to  be  an  engine  family  criteria. 


This  procedure  may  best  be  illustrated 
by  showing  an  example  of  a  possible 
situation  which  may  arise.  A 
manufacturer  has  100  engines,  each 
emitting  1,000  g  of  NOx  above  the 
standard.  Thus,  a  total  of  100,000  g  of 
NOx  are  emitted  above  the  standard. 
The  manufacturer  has  available  credits 
equalling  to  75.000  g  of  NOx  and  wishes 
to  purchase  an  NCP  for  the  remaining 
25,000  g  of  NOx.  One  engine  family 
would  be  comprised  of  75  engines  and 
would  be  certified  using  credits  to  lower 
its  FEL  to  the  standard,  while  the  other 
would  contain  25  engines  and  would 
employ  NCPs  to  "buy  down"  from  its 
certification  limit  to  the  standard.  If 
projected  credits  for  the  first  family 
were  not  gained,  future  production  could 
be  shifted  to  the  NCP-using  family  to 
address  this  problem.  As  part  of  the 
reporting  process,  the  manufacturer 
would  submit  one  report  for  each  engine 
family — one  reporting  the  use  of  the 
75,000  g  of  NOx  credits  (along  with  the 
other  relevant  data)  and  the  olher 
reporting  the  use  of  the  25,000  g  of  NOx 
NCPs. 

As  discussed  in  Section  III,  the 
provisions  for  the  interaction  of  credits 
and  NCPs  discu.ssed  above,  would 
promote  the  use  of  credits  over  NCPs 
when  possible,  and  would  prevent 
manufacturers  from  circurriventing  the 
intent  of  the  NCP  program  by  generating 
credits  for  profit  via  the  purchase  of  an 
NCP.  EPA  asks  for  comment  on  these 
provisions.  Further  dc'ails  on  the 
interaction  between  NCPs  and  the  UDE 
banking,  trading,  a.nd  averaging 
programs  will  be  worked  out  in  the 
Phase  III  NCP  rulemfikirg. 

V.  Statutory  Authority 

^P.^  hrs  hrfi.^d  .'.'iithorify  under 
scrtions  202.  2>V,^3lil],  207.  2C3,  and 
301(3]  of  the  Clean  Air  Act  to  formulate 
and  irnpltmrnt  cost-saving  ar.d 
technology  enhancing  mobile  source 
control  programs.  Piomu'gation  of 
heavy-duty  tradir. ; ;  ^  '  I'ariking 
progrin-.s  to  compiiiittrni  Lie  HDE 
control  program  is  thus  vvuhin  Ef'A's 
authority. 

VI.  Adminislralivo  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  iet'ulation  is 
"major"  and  therefore  subject  to  the 
requirement  th.it  a  Regulatory  Impact 
Analysis  be  prepared.  Major  regulations 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more  or  result  in  a  major 
price  increase.  Today's  banking  and 
trading  proposal  is  noteworthy  in  that  it 
sets  forth  a  new  concept  in  emissions 
regulations  for  mobile  sources. 
However,  it  is  not  "major"  according  to 


the  established  criteria.  This  proposal 
will  actually  help  to  reduce  the  cost  of 
heavy-duty  engines  rather  than  increase 
their  cost.  Therefore,  the  Administrator 
has  determined  that  this  proposal  docs 
not  constitute  a  major  regulation. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  and  any  EPA 
response  to  those  comments  are  in  the 
public  docket  for  this  ralemaking. 

VTI.  Compliance  With  Regulatory 
Flexibility  Act 

Under  section  605  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  the 
Administrator  is  required  to  certify  that 
this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  nuriber  of  small  bu5.iness 
entities.  No.^.  ■  of  the  affected  HDE  , 
manufactu'i'.g  entities  could  be 
cl.issified  u-s  a  small  business.  Moreover, 
as  al.'-eady  discussed,  the  banking  and 
trading  program  can  be  expected  to 
have  saluta.'y  effects  on  m.^ncfacturers. 
both  primary  and  secondary.  Thus,  i 
certify  that  this  rule  will  not  have  a 
significant  adverse  econorriic  impact  on 
a  substantial  number  of  small  entities. 

VIII.  Information  CoUcction 
Requirements 

The  information  collection 
requirements  in  this  proposed  rule  have 
bp.-'n  su^imitted  for  approvf.1  to  the 
Office  of  Mana.^ement  and  Bridget 
(OMi?)  under  the  Paperwork  Reduction 
Art.  44  U.S.C.  3.'.;)1  et  seq,  An 
Information  ColiecUon  P-c-quesl 
document  has  bep.i  ;'^epared  by  EPA 
(ICR  No.  0783.'>.)  and  copy  may  bs 
cbtai.f'^d  from  Erv;*n  \Vood-Thoma.s. 
Informcj'ion  Poij'~v  Branch.  EPA:  ■?.;!  M, 
St.,  SW.  irM-223};  Washington,  DC 
20-5 so  or  by  ccTins  (202)  4;5-^"~Gl. 

Public  roporting  burden  for  ifiis 
colioclion  (.1'  info.'-mation  is  estim.-s'ed  to 
avtrage  13  hours  per  roijcnse.  This 
includes  Vlie  lime  for  reviewing 
instructions,  seaahing  exi.stirg  data 
sources,  garth^ring  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collectiun  of  information. 

Send  coiiments  rcgardin.^  the  burden 
estimate  or  any  Bspoct  of  tlas  collection 
of  iiiformfition.  including  suggestions  fur 
reducing  this  burden,  to  Chief, 
InJormation  Policy  Branch.  PM-223.  U  S. 
Environmental  Protection  Agency.  401  M 
St .  S\V..  Washington.  DC  204bO;  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 


collection  requirements  contained  in  ihis 
proposal. 

List  of  Subjects  in  40  CFR  Part  88 

Administrative  practice  and 
procedures.  Air  pollution  control. 
Gasoline.  Motor  vehicles,  labeling. 
Motor  vehicle  pollution.  Reporting  and 
Tecordkeeping  requirements. 

Date:  May  8,  1989. 
William  K.  Reilly. 

Administrator. 

PART 86-r  AMENDED] 

For  the  reasons  sot  forth  in  the 
Preamble,  Part  80  of  Title  40  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows. 

1.  The  authority  citation  for  Part  33 
continues  to  read  as  follows: 

Authority:  Sets.  :C2.  203.  20*.  :;i-  .  «.  215. 
301a,  Clean  Air  Act  as  Amended;  \i  •   S  C. 
7521.  7522,  7524.  7525.  7541.  7542.  r5-!3  75 JO 
and76m(a). 

Subpart  A — (Ancndedl 

2.  The  table  of  contents  of  Subpart  A 
of  Part  86  is  republished  for  the 

con\  pnience  of  the  reader  to  read  as 
follows. 

=.  Subpart  A— Gpneral  Provisions  for 
Emission  Regulations  for  1S77  ar,d  Later 
Modi'l  Year  New  Light-Outy  Vehic'os.  LKjM- 
Duty  Trucks,  and  Heavy-tXity  Engines  and 
for  158S  and  Later  Vodel  Year  Ne«  Hcsvy- 
Djty  Vct-.k:»es  (Ofier:d  by  Ir.itiil  t.iodcJ 
Year), 

Sfc, 

Bf>.n7t>-3    Abbrevialijns. 
86.0rWJ    Hf^arir^soncer'.ificaii.Tn. 
66.07JV7    Mauifcnnr.:';  cf  refi'i  '>;  subT.!t!.il 
cf  info'm.itior.;  t\z^\  of ;  r.    ■.. 

Pr).0r»-31      St^pifHt  ;  Ct!rMf'r3',:..rt. 

63  0"r}-35    AdJi!  ur.  of  a  vt!ii.l«'  or  e%ine 

a'li"'"*cc'rS!ri<.a'!i}n. 
86.0"9-33    Changt  s  to  i,  v«>V::<!€  ct  ersgrne 

cove.'ed  by  cprtjr.-.ific- 1. 
e6.0~S»-38    Subtr.  ssiOT  of  vt  hi  le 

idi'nufica;i.jn  nu-pbtrs. 
86.07^39    Siitimis.siun  of  niair.tenance 

instrjclior.5. 
86.TOO  12    Altt-rtlatiiL  ccriircjllon 

prirtJuriS. 
86.ttBl-8    Emissions  s'andi»rds  for  1901  light- 
duly  vehicles. 
860fl:-2     Definitions. 
eO.(\S2-  8    Emission  siandaris  for  1!»82  and 

later  liplit-duty  V!hu;lss. 
60.082-14    Smali-vnlumF  manufactiiror 

certrncation  procedures. 
.    86.0b2-34     A!tematj\.p  pr'?rcdu,-e  for 

notification  of  additions  and  changrs. 
66a8'^-30    Certification. 
86.0&4-2     Oefinilions 

80.054-4    Section  numberinc-  ronstraction. 
86.034-5     General  standards:  increase  in 

emissions:  unsafe  conditions. 
86.084-14    Small-volume  r^anufaclurers 

certification  procedures. 
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Sec. 

B6.084-15    Emission  standards  for  1984 

model  year  heavy  passenger  cars. 
86.064-26    Mileage  and  service 

accumulation:  emission  measurements. 
86.084-10    Automatic  expiration  of  reporting 

and  recordkeeping  requirements. 
86.085-1    General  applicability. 
66.085-2    Definitions. 
86.085-8    Emission  standards  for  1985  and 

later  model  year  light-duty  vehicles. 
86.085-9    Emission  standards  for  1985  and 

later  model  year  light-duty  trucks. 
86.065-10    Emission  standards  for  1985  and 
later  model  year  gasoline-fueled  heavy- 
duty  engines  and  vehicles. 
86.065-11    Emission  standards  fur  1985  and 
later  model  year  diesel  heavy-duty 
engines. 
86.085-13    Alternative  durability  program. 
86.0e»-15  through  19    [Reserved] 
86.085-20    Incomplete  vehicles. 

classincation. 
86.085-21    Application  for  certification. 
86.065-22    Approval  of  application  for 
certification:  test  fleet  selections: 
determinations  of  parameters  subject  to 
adjustment  for  certiHcation  and  Selective 
Enforcement  Audit  adequacy  of  limits, 
and  physically  adjustable  ranges. 
86.085-23    Required  data. 
86.085-24    Test  vehicles  and  engines. 
86.065-25    Maintenance. 
86.085-27    Special  test  procedures. 
86.085-28    Compliance  with  emission 

standards. 
86.085-28    Testing  by  the  Administrator. 
88.065-30    Certification. 
66.085.35    Ubeling. 

86.085-37    Production  vehicles  and  engines. 
86.065-38    Maintenance  instructions. 
86.067-8    Emission  standards  for  1987  light- 
duty  vehicles. 
86.087-8    Emission  standards  for  1987  and 

later  model  year  light-duty  trucks. 
86.087-10    Emission  standards  for  1987  and 
later  model  year  gasoline-fueled  heavy- 
duty  engines  and  vehicles. 
86.067-21    Application  for  certification. 
86.067-23    Required  data. 
86.087-25    Maintenance. 
86.067-28    Compliance  with  emission 

standards. 
86.087-29    Testing  by  the  Administrator. 
86.067-30    Certification. 
86.067-35    Ubeling. 
86.067-38    Maintenance  instructions. 
86.088-2    Definitions. 
86.088-e    Emission  standards  for  1988  and 

later  model  year  light-duty  trucks. 
86.088-10    Emission  standards  for  1988  and 
later  model  year  gasoline-fueled  heavy- 
duty  engines  and  vehicles. 
88.086-11    Emission  standards  for  1988  and 
later  model  year  diesel  heavy-duty 
engines. 
86.088-21    Application  for  certification. 
86.088-23    Required  dat.i. 
86.068-25    Maintenance. 


86.088-28    Compliance  with  emission 

standards. 
86.088-29    Testing  by  the  Administrator. 
86.088-30    Certification. 
86.088-35    Labeling. 
86.090-1    General  applicability. 
86.090-2    Definitions. 
86.090-3    Abbreviations. 
86.090-5    General  standards;  increase  in 

emissions:  unsafe  conditions. 
86.090-7    Maintenance  of  records:  submittal 

of  information;  right  of  entry. 
86.090-8    Emission  standards  for  1990  and 

later  model  year  light-duty  vehicles. 
86.090-9    Emission  standards  for  1990  and 

later  model  year  light-duty  trucks. 
86.090-10    Emission  standards  for  1990  and 
later  model  year  Otto-cycle  heavy-duty 
engines  and  vehicles. 
86.090-11    Emission  standards  for  1990  and 
later  model  year  diesel  heavy-duty 
engines  and  vehicles. 
86.080-14    Small-volume  manufacturer 

certification  procedures. 
86.090-15    NO,  and  particulate  banking  for 

heavy-duty  engines. 
86.090-21    Application  for  certification. 
86.090-22    Approval  of  application  for 
certification:  test  fleet  selections: 
determinations  of  parameters  subject  to 
adjustment  for  certification  and  selective 
enforcement  audit,  adequacy  of  limits, 
and  physically  adjustable  ranges. 
86.090-23    Required  data. 
86.090-24    Test  vehicles  and  engines. 
86.090-25    Maintenance. 
86.090-26    Mileage  and  service 

accimiulation:  emission  measurements. 
86.090-27    Special  test  procedures. 
86.090-28    Compliance  with  emission 

standards. 
86.090-29    Testing  by  the  Administrator. 
86.090-30    Certification. 
86.090-35    Ubeling. 
86.091-2    Definitions. 
86.091-3    Abbreviations. 
86.091-7    Maintenance  of  records:  submittal 

of  information:  right  of  entry. 
86.091-10    Emission  standards  for  1991  and 
later  model  year  Otto-cycle  heavy-duty 
engines  and  vehicles. 
86.091-11    Emission  standards  for  1991  and 
later  model  year  diesel  heavy-duty 
engines  and  vehicles. 
86.081-15    NO,  and  particulate  averaging, 
trading,  and  banking  for  heavy-duty 
engines. 
86.091-21    Application  for  certification. 
86.091-23    Required  data. 
86.091-28    Compliance  with  emission 

standards. 
86.091-29    TesUng  by  the  Administrator. 
86.091-30    Certification. 
86.091-35    Ubeling. 

86.094-11    Emission  standards  for  1994  and 
later  model  year  diesel  heavy-duty 
engines  and  vehicles. 

3.  The  table  of  contents  of  Subpart  L 
of  Part  86  is  republished  for  the 


convenience  of  the  reader  to  read  as 
follows: 

Subpart  L— Noneonformaice  Penalties  for 
Gasoline-Fueled  and  Diesel  Heavy-Outy 
Engines  and  Heavy-Outy  Vetilcles, 
Including  Ught-Duty  Trucks 

86.1101-87    Applicability. 

86.1102-87    Definitions. 

88.1103-87    Criteria  for  availability  of  non 

conformance  penalties. 
86.1104-87    Determination  of  upper  limits. 
86.1104-90    Determination  of  upper  limits. 
86.1104-91    Determination  of  upper  limits. 
86.1105-87    Emission  standards  for  which 

nonconformance  penalties  are  available. 
86.1106-87    Production  compliance  auditing. 
88.1107-87    Testing  by  the  Administrator. 
86.1106-87    Maintenance  of  records. 
86.1109-87    Entry  and  access. 
86.1110-87    Sample  selection. 
86.1111-87    Test  procedures  for  PCA  testing. 
86.1112-87    Determining  the  compliance 

level  and  reporting  of  test  results. 
86.1113-87    Calculation  and  payment  of 

penalty. 
86.1114-87    Suspension  and  voiding  of 

certificates  of  conformity. 
86.1115-87    Hearing  procedures  for 

nonconformance  determinations  and 

penalties. 
86.1116-87    Treatment  of  confidential 

information. 

4.  Section  86.090-2  of  Subpart  A  is 
proposed  to  be  amended  by  revising  the 
entire  section  to  read  as  follows: 

§•6.090-2    Definitions. 

The  deHnitions  in  {  86.088-2  remain 
effective.  The  definitions  in  this  section 
apply  beginning  with  the  1990  model 
year. 

"Averaging"  for  heavy-duty  engines 
means  the  exchange  of  NOx  and 
particulate  emission  credits  among 
engine  families  within  a  given 
manufacturers  product  line. 

"Averaging  set"  means  a  subcategory 
of  heavy-duty  engines  where  engine 
families  can  average  and  trade  emission 
credits  with  each  other. 

"Banking"  means  the  retention  of 
heavy-duty  engine  NO,  and  particulate 
emission  credits,  by  the  manufacturer 
generating  the  emission  credits,  for  use 
in  future  model  year  certification 
programs  as  permitted  by  regulation. 

"Composite  particulate  standard."  for 
a  manufacturer  which  elects  to  average 
light-duty  vehicles  and  light-duty  trucks 
together  in  either  the  petroleum-fueled 
or  methanol-fueled  light-duty  particulate 
averaging  program,  means  thatstandard 
calculated  using  the  following  equation 
and  roimdedto  the  nearest  one- 
hundredth  (0.01)  of  a  gram  per  mile: 


(PRODuv)(STDu»)  +  (PRODu„)(STDu,t)  Manufacturer 

Zirrr  =    composite  particulate 

(PRODldv)-(-(PRODu,t)  standard 


Where: 

PRODlov  represents  the  manufacturer's  total 
petroleum-fueled  diesel  or  methanol- 
fueled  diesel  light-duty  vehicle 
production  for  those  engine  families 
being  included  in  the  appropriate 
average  for  a  given  model  year. 

STDldv  represents  the  light-duty  vehicle 
particulate  standard. 

PRODtDT  represents  the  manufacturer's  total 
petroleum-fueled  diesel  or  methanol- 
fueled  diesel  light-duty  truck  production 
for  those  engine  families  being  included 
in  the  appropriate  average  for  a  given 
model  year. 

STDlbt  represents  the  Ught-duty  truck 
particulate  standard. 

"Diesel"  means  type  of  engine  with 
operating  characteristics  significantly 
similar  to  the  theoretical  Diesel 
combustion  cycle.  The  non-use  of  a 
throttle  during  normal  operation  is 
indicative  of  a  diesel  engine. 

"Emission  credits"  mean  the  amoimt 
of  emission  reductions  or  exceedances. 
by  a  heavy-duty  engine  family,  below  or 
above  the  emission  standard, 
respectively.  Emission  credits  below  the 
standard  are  considered  as  "positive 
credits."  while  emission  credits  above 
the  standard  are  considered  as 
"negative  credits".  In  addition, 
"projected  credits"  refer  to  emission 
credits  based  on  the  projected  U.S. 
production  volume  of  the  engine  family: 
"Actual  credits"  refer  to  emission 
credits  based  on  actual  U.S.  production 
volumes. 

"Family  emission  Hmit"  (FEL)  means 
the  emission  level  to  which  an  engine 
family  is  certified  in  any  of  the 
averaging,  trading,  or  banking  programs. 
FELs  must  be  expressed  to  the  same 
number  of  decimal  places  as  the 
applicable  emission  standard.  The  FEL 
for  an  engine  family  using  NOx  or 
particulate  NCPs  must  equal  the  value  of 
the  current  NOj  or  particulate  emission 
standard. 

"Flexible  fuel  vehicle  (or  engine)" 
means  any  motor  vehicle  {or  motor 
vehicle  engine)  engineered  and  designed 
to  be  operated  on  a  petroleum  fuel,  a 
methanol  fuel,  or  any  mixture  of  the  two. 

"Heavy  heavy-duty  engines"  mean 
heavy-duty  engines  analogous  to  and 
including  heavy  heavy-duty  diesel 
engines,  regardless  of  the  combustion 
cycle  and  fuel  used.  Heavy  heavy-duty 
engines  generally  have  a  rated 
horsepower  exceeding  250.  Vehicles 
using  engines  h'om  this  group  are 
normally  tractors,  trucks,  and  buses 
used  in  inter-city,  long-haul  applications. 


These  vehicles  normally  exceed  33,000 
poimds  GVWR. 

"Methanol-fueled"  means  any  motor 
vehicle  or  motor  vehicle  engine  that  is 
engineered  and  designed  to  be  operated 
using  methanol  fuel  [i.e.,  a  fuel  that 
contains  at  least  50  percent  methanol 
(CHjOH)  by  volume)  as  fuel.  Flexible 
fuel  vehicles  are  methanol-fueled 
vehicles. 

"Non-oxygenated  hydrocarbon" 
means  organic  emissions  measured  by  a 
flame  ionization  detector,  excluding 
methanol. 

"Organic  Material  Hydrocarbon 
Equivalent"  means  the  sum  of  the 
carbon  mass  contributions  of  non- 
oxygenated  hydrocarbons,  methanol 
and  formaldehyde  as  contained  in  a  gas 
sample,  expressed  as  gasoline  fueled 
vehicle  hydrocarbons.  In  the  case  of 
exhaust  emissions,  the  hydrogen-to- 
carbon  ratio  of  the  equivalent 
hydrocarbon  is  1.85:1.  In  the  case  of 
diurnal  and  hot  soak  emissions,  the 
hydrogen-to-carbon  ratios  of  the 
equivalent  hydrocarbons  are  2.33:1  and 
2.2:1.  respectively. 

"Otto-cycle"  means  type  of  engine 
with  operating  characteristics 
significantly  similar  to  the  theoretical 
Otto  combustion  cycle.  The  use  of  a 
throttle  during  normal  operation  is 
indicative  of  an  Otto-cycle  engine. 

"Primary  intended  service  class" 
means: 

(a)  The  primary  service  application 
group  for  which  a  heavy-duty  diesel 
engine  is  designed  and  marketed,  as 
determined  by  the  manufacturer.  The 
primary  intended  service  classes  are 
designated  as  light,  medium,  and  heavy 
heavy-duty  diesel  engines.  The 
determination  is  based  on  factors  such 
as  vehicle  GVW.  vehicle  usage  and 
operating  patterns,  other  vehicle  design 
characteristics,  eiigine  horsepower,  and 
other  engine  design  and  operating 
characteristics. 

(1)  Light  heavy-duty  diesel  engines 
usually  are  non-sleeved  and  not 
designed  for  rebuild;  their  rated 
horsepower  generally  ranges  from  70  to 
170.  Vehicle  body  types  in  this  group 
might  include  any  heavy-duty  vehicle 
built  for  a  light-duty  truck  chassis,  van 
trucks,  multi-stop  vans,  recreational 
vehicles,  and  some  single  axle  straight 
trucks.  Typical  applications  would 
include  personal  transportation,  light- 
load  commercial  hauling  and  delivery, 
passenger  service,  agriculture,  and 


construction.  The  GVWR  uf  these 
vehicles  is  normally  less  than  19,500  lbs. 

(2)  Medium  heavy-duty  diesel  engines 
may  be  sleeved  or  non-sleeved  and  may 
be  designed  for  rebuild.  Rated 
horsepower  generally  ranges  from  170  to 
250.  Vehicle  body  tj-pes  in  this  group 
would  typically  include  school  buses, 
tandem  axle  straight  trucks,  city 
tractors,  and  a  variety  of  special 
purpose  vehicles  such  as  small  dump 
trucks,  and  trash  compactor  trucks. 
Typical  applications  would  include 
conunercial  short  haul  and  intra-city 
delivery  and  pickup.  Engines  in  this 
group  are  normally  used  in  vehicles 
whose  GVWR  varies  from  19.500- 
33.0000  lbs. 

(3)  Heavy  heavy-duty  diesel  engines 
are  sleeved  and  designed  for  multiple 
rebuilds.  Their  rated  horsepower 
generally  exceeds  250.  Vehicles  in  this 
group  are  normally  tractors,  trucks,  and 
buses  used  in  inter-city,  long-haul 
applications.  These  vehicles  normally 
exceed  33.000  lbs  GVWR. 

"Production-weighted  particulate 
average"  means  the  manufacturer's 
production-weighted  average  particulnte 
emission  level,  for  certification 
purposes,  of  all  of  its  diesel  engine 
families  included  in  the  light-duty 
particulate  averaging  program.  It  is 
calculated  at  the  end  of  the  model  year 
by  multiplying  each  family  particulate 
emission  'imit  by  its  respective 
productn.1,  summing  those  terms,  and 
dividing  the  sum  by  the  total  production 
of  the  effected  families.  Those  vehicles 
produced  for  sale  in  California  or  at  high 
altitude  shall  each  be  averaged 
separately  from  those  produced  for  sale 
in  any  other  area. 

"Reser\'ed  credits"  mean  actual 
emission  credits  waiting  to  be  verified 
for  the  banking  program  or  used  in  the 
subsequent  model  years  trading 
program. 

"Throttle"  means  a  device  used  to 
control  an  engines  power  output  by 
limiting  the  amount  of  air  entering  the 
combustion  chamber. 

'Trading"  means  the  exchange  of 
heavy-duty  engine  NOx  or  particulate 
emission  credits  between 
manufacturers. 

"Useful  life"  means: 

(a)  For  light-duty  vehicles  a  period  of 
use  of  5  years  or  50.000  miles,  whichever 
first  occurs. 
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(b)  For  a  light-duty  truck  engine 
family,  a  period  of  use  of  11  year*  or 
120.000  miles,  whichever  occurs  first. 

(c)  For  an  Otto-cycle  heavy-duty  * 
engine  family,  a  period  of  use  of  8  years 
of  110.000  miles,  whichever  first  occurs. 

(d)  For  a  diesel  heavy-duty  engine 
family: 

(1)  For  light  heavy-duty  diesel  engines. 
period  of  use  of  8  years  or  110,000  miles, 
whichever  first  occurs. 

(2)  For  medium  heavy  duty  diesel 
engines,  a  period  of  use  of  8  years  or 
185,000  miles,  whichever  first  occurs. 

(3)  For  heavy  heavy-duty  diesel 
engines,  a  period  of  use  of  8  years  or 
290,000  miles,  whichever  first  occurs. 

(e)  As  an  option  for  both  light  duty 
truck  and  heavy-duty  engine  families,  an 
alternative  useful  life  period  assigned  by 
the  Administrator  under  the  provisions 
of  paragraph  (f)  of  S  86.090-21. 

(f)  The  usefid-life  period  for  purposes 
of  the  emissions  defect  warranty  and 
emissions  performance  warranty  shall 
be  a  period  of  5  year8/50,000  miles 
whichever  first  occurs,  for  light-duty 
trucks.  Otto-cycle  heavy-duty  engines 
and  light  heavy-duty  diesel  engines.  For 
all  other  heavy-duty  diesel  engines  the 
aforementioned  period  is  5  years/ 
100,000  miles,  whichever  first  occurs. 
However,  in  no  case  may  this  period  be 
less  than  the  manufacturer's  basic 
mechanical  warranty  period  for  the 
engine  family. 

5.  A  new  S  86.090-3  is  proposed  to  be 
added  to  Subpart  A  to  read  as  follows: 

{•6.090-3    AbbrvvMtOfW. 

(a)  The  abbreviations  in  S  86078-3 
remain  effective.  The  abbreviations  in 
this  section  apply  beginning  with  the 
1990  model  year. 

(b)  The  abbreviations  in  this  section 
apply  to  this  subpart,  and  also  to 
Subparts  B.  E.  F,  M,  N,  and  P  of  this  part, 
and  have  the  following  meanings: 

DNPH— 2,4-dinitrophenylhydrazine. 
PEL— Family  emission  limit. 
GC — Gas  chromatograph. 
HPLC — High-pressure  liquid 

chromatography. 
MeOH— Methanol  (CHsOH). 
Mg— Megagram(8)  (1  million  grams) 
MJ — Megajoule(9)  (1  million  joules) 
OMHCE— Organic  Material 

Hydrocarbon  Equivalent. 
UV— Ultraviolet. 

6.  A  new  §  86.090-7  is  proposed  to  be 
added  to  Subpart  A  to  read  as  follows: 

9  M.09O-7    Mainttnancs  of  rtcordr, 
submittal  of  infonnatlon;  right  of  antry. 

(a)  The  manufacturer  of  any  new 
motor  vehicle  (or  new  motor  vehicle 
engine]  subject  to  any  of  the  standards 
or  procedures  prescribed  in  this  subpart 
shall  es'.abhsh,  maintain  and  retain  the 


following  adequately  organized  and 
indexed  records. 

(1)  General  records,  (i)  The  records 
required  to  be  maintained  by  this 
paragraph  shall  consist  of: 

(A)  Identification  and  description  of 
all  certification  vehicles  (or  certification 
engines)  for  which  testing  is  required 
under  this  subpart. 

(B)  A  description  of  all  emission 
control  systems  which  are  installed  on 
or  incorporated  in  each  certification 
vehicle  (or  certification  engine). 

(C)  A  description  of  all  procedures 
used  to  test  each  such  certification 
vehicle  (or  certification  engine). 

(ii)  A  properly  filed  application  for 
certification,  following  the  format 
prescribed  by  the  US  EPA  for  the 
appropriate  model  year,  fiilfills  each  of 
the  requirements  of  this  paragraph 
(a)(1)- 

(2)  Individual  records,  (i)  A  brief 
history  of  each  motor  vehicle  (or  motor 
vehicle  engine)  used  for  certification 
under  this  subpart  including: 

(A)  In  the  case  where  a  current 
production  engine  is  modified  for  use  in 
a  certification  vehicle  (or  as  a 
certification  engine),  a  description  of  the 
process  by  which  the  engine  was 
selected  and  of  the  modifications  made 
In  the  case  where  the  engine  for  a 
certification  vehicle  (or  certification 
engine)  is  not  derived  from  a  current 
production  engine,  a  general  description 
of  the  buildup  of  the  engine  (e.g., 
experimental  heads  were  cast  and 
machined  according  to  supplied 
drawings,  etc.).  In  both  cases  above,  a 
description  of  the  origin  and  selection 
process  for  carburetor,  distributor,  fuel 
system  components,  fuel  injection 
components,  emission  control  system 
components,  smoke  exhaust  emission 
control  system  components,  and  exhaust 
aftertreatment  devices  as  applicable, 
shall  be  included.  The  required 
descriptions  shall  specify  the  steps 
taken  to  assure  that  the  certification 
vehicle  (or  certification  engine)  with 
respect  to  its  engine,  drivetrain,  fuel 
system,  emission  control  system 
components,  exhaust  aftertreatment 
devices,  smoke  exhaust  emission  control 
system  components,  vehicle  weight  or 
any  other  devices  or  components,  as 
applicable,  that  can  reasonably  be 
expected  to  influence  exhaust  or 
evaporative  emissions,  as  applicable, 
will  be  representative  of  production 
vehicles  (or  engines)  and  that  either  all 
components  and/or  vehicles  (or  engine) 
construction  processed,  component 
inspection  and  selection  techniques,'and 
assembly  techniques  employed  in 
constructing  such  vehicles  (or  engines) 
are  reasonably  likely  to  be  implemented 
for  production  vehicles  (or  engines)  or 


that  they  are  as  closely  analogous  as 
practicable  to  planned  construction  and 
assembly  processed. 

(B)  A  complete  record  of  all  emission 
tests  performed  (except  tests  performed 
by  EPA  directly),  including  test  results, 
the  date  and  purpose  of  each  test,  and 
the  number  of  miles  accumulated  on  the 
vehicle  (or  the  number  of  hours 
accumulated  on  the  engine). 

(C)  The  date  of  each  mileage  (or 
service)  accumulation  run,  listing  the 
mileage  (or  number  of  operating  hours) 
accumulated. 

P)  [Reserved] 

(E)  A  record  and  description  of  all 
maintenance  and  other  servicing 
performed,  giving  the  date  of  the 
maintenance  or  service  and  the  reason 
for  it. 

(F)  A  record  and  description  of  each 
test  performed  to  diagnose  engine  or 
emission  control  system  performance, 
giving  the  date  and  time  of  the  test  and 
the  reason  for  it. 

(G)  (Reserved) 

(H)  A  brief  description  of  any 
significant  events  affecting  the  vehicle 
(or  engine)  during  any  time  in  the  period 
covered  by  the  history  not  describied  by 
an  entry  under  one  of  the  previous 
headings  including  such  extraordinary 
events  as  vehicle  accidents  (or  accidents 
involving  the  engine)  or  dynamometer 
runaway. 

(ii)  Each  such  history  shall  be  started 
on  the  date  that  the  first  of  any  of  the 
selection  or  buildup  activities  in 
paragraph  (a)(2)(i)(A)  of  this  section 
occurred  with  respect  to  the  certification 
vehicle  (or  engine)  changes  or  additional 
work  is  done  on  it,  and  shall  be  kept  in  a 
designated  location. 

(3)  All  records,  other  than  routine 
emission  test  records,  required  to  be 
maintained  under  this  subpart  shall  be 
retained  by  the  manufacturer  for  a 
period  of  six  (6)  years  after  issuance  of 
all  certificates  of  conformity  to  which 
they  relate.  Routine  emission  test 
records  shall  be  retained  by  the 
manufacturer  for  a  period  of  one  (1)  year 
after  issuance  of  all  certificates  of 
conformity  to  which  they  relate.  Records 
may  be  retained  as  hard  copy  or 
reduced  to  microfilm,  punch  cards,  etc., 
depending  on  the  record  retention 
procedures  of  the  manufacturer. 
Provided,  that  in  every  case  all  the 
information  contained  in  the  hard  copy 
shall  be  retained. 

(b)  The  manufacturer  of  any  new 
motor  vehicle  (or  new  motor  vehicle 
engine)  subject  to  any  of  the  standards 
prescribed  in  this  subpart  shall  submit 
to  the  Administrator  at  the  time  of 
issuance  by  the  manufacturer  copies  of 
all  instructions  or  explanations 


regarding  the  use,  repair,  adjustment, 
maintenance,  or  testing  of  such  vehicle 
(or  engine)  relevant  to  the  control  of 
crankcase,  exhaust  or  evaporative 
emissions,  as  applicable,  issued  by  the 
manufacturer  for  use  by  other 
manufacturers,  assembly  plants, 
distributors,  dealers,  and  ultimate 
purchasers;  Provided,  That  any  material 
not  translated  into  the  English  language 
need  not  be  submitted  unless 
specifically  requested  by  the 
Administrator. 

(c)(1)  The  manufacturer  (or  contractor 
for  the  manufacturer,  if  applicable)  of 
any  new  Otto-cycle  or  diesel  vehicle  (or 
engine)  that  is  certified  under  any  of  the 
averaging  or  banking  programs  (as 
appUcable)  shall  establish,  maintain, 
and  retain  the  following  adequately 
organized  and  indexed  records  for  each 
such  vehicle  (or  engine): 

(i)  EPA  engine  family. 

(ii)  Vehicle  (or  engine)  identification 
number. 

(iii)  Vehicle  (or  engine]  model  year 
and  build  date. 

(iv)  BHP  rating  (heavy-duty  engines 
only). 

(v)  Purchaser  and  destination. 

(vi)  Assembly  plant. 

(2)  The  manufactiu«r  (or  contractor 
for  the  manufacturer,  if  applicable)  of 
any  new  Otto-cycle  or  diesel  vehicle  (or 
engine)  family  that  is  certified  under 
averaging  or  banking  programs  (as 
applicable)  shall  estabUsh,  maintain, 
and  retain  the  following  adequately 
organized  and  indexed  records  for  each 
such  family: 

(i)  EPA  engine  family. 

(ii)  FEL 

(iii)  BHP  conversion  factor  (heavy- 
duty  engines  only). 

(iv)  Useful  life. 

(v)  Projected  U.S.  production  volume 
for  the  model  year. 

(vi)  Actual  U.S.  production  volume  for 
the  model  year. 

(3)  The  manufacturer  (or  contractor 
for  the  manufacturer,  if  applicable)  of 
any  new  Otto-cycle  or  diesel  heavy-duty 
engine  that  is  certified  under  the 
banking  program  shall  establish, 
maintain,  and  retain  adequately 
organized  and  indexed  records  of  stock, 
orders  and  invoices  of  major  engine 
components  and  emissions  related  parts 
used  to  manufacture  those  heavy-duty 
engines. 

(4)  The  manufacturer  (or  contractor 
for  the  manufacturer,  if  applicable)  shall 
retain  all  records  required  to  be 
maintained  under  this  section  for  a 
period  of  six  years  fit}m  the  due  date  for 
the  end-of-model  year  averaging/ 
banking  report.  Records  may  be  retained 
as  hard  copy  or  reduced  to  microfilm, 
ADP  files,  etc.,  depending  on  the 


manufacturer's  record  retention 
procedure:  Provided,  That  in  every  case 
all  the  information  contained  in  the  hard 
copy  is  retained. 

(5)  Nothing  in  this  section  limits  the 
Administrator's  discretion  in  requiring 
the  manufacturer  to  retain  additional 
records  or  submit  information  not 
specifically  required  by  this  section. 

(6)  Pursuant  to  a  request  made  by  the 
Administrator,  the  manufacturer  shall 
submit  to  him  the  information  that  is 
required  to  be  retained. 

(7)  EPA  may  void  ab  initio  a 
certificate  of  conformity  for  a  vehicle  (or 
engine)  or  engine  family  for  which  the 
manufacturer  fails  to  retain  the  records 
required  in  this  section  or  to  provide 
such  information  to  the  Administrator 
upon  request. 

(8)  Any  engine  family  using  NCPs 
must  comply  with  the  provisions 
established  in  the  NOP  program 
provided  by  40  CFR  Part  86.  Subpart  L. 

(d)(1)  Any  manufacturer  who  has 
applied  for  certification  of  a  new  motor 
vehicle  (or  new  motor  vehicle  engine) 
subject  to  certification  test  under  this 
subpart  shall  admit  or  cause  to  be 
admitted  any  EPA  Enforcement  Officer 
or  any  EPA  authorized  representative 
during  operating  hours  on  presenilation 
of  credentials  to  any  of  the  following: 

(i)  Any  facility  where  any  such  tests 
or  any  procedures  or  activities 
connected  with  such  test  are  or  were 
performed. 

(ii)  Any  facility  where  any  new  motor 
vehicle  (or  new  motor  vehicle  engine) 
which  is  being,  was,  or  is  to  be  tested  is 
present. 

(iii)  Any  facility  where  any 
construction  process  or  assembly 
process  used  in  the  modification  or  build 
up  of  such  a  vehicle  (or  engine)  into  a 
certification  vehicle  (or  certification 
engine)  is  taking  place  or  has  taken 
place. 

(iv)  Any  facility  where  any  record  or 
other  document  relating  to  any  of  the 
above  is  located. 

(v)  Any  facility  where  any  record  or 
other  document  relating  to  the 
information  specified  in  paragraph  (c)  is 
located. 

(2)  Upon  admission  to  any  facility 
referred  to  in  paragraph  (d)(lj  of  this 
section,  any  EPA  Enforcement  Officer  or 
any  EPA  authorized  representative  shall 
be  allowed: 

(i)  To  inspect  and  monitor  any  part  or 
aspect  of  such  procedures,  activities, 
and  testing  facilities,  including,  but  not 
limited  to,  monitoring  vehicle  (or  engine) 
preconditioning,  emissions  tests  and 
mileage  (or  service)  accumulation, 
maintenance,  and  vehicle  soak  and 
storage  procedures  (or  engine  storage 


procedures),  and  to  verify  correlation  or 
calibration  of  test  equipment; 

(ii)  To  inspect  and  make  copies  of  any 
such  records,  designs,  or  other 
documents,  including  those  records 
specified  in  paragraph  (c):  and 

(iii)  To  inspect  and/or  photograph  any 
part  or  aspect  of  any  such  certification 
vehicle  (or  certification  engine)  and  any 
components  to  be  used  in  the 
construction  thereof 

(3)  In  order  to  allow  the  Administrator 
to  determine  whether  or  not  production 
motor  vehicles  (or  production  motor 
vehicle  engines]  conform  to  the 
conditions  upon  which  a  certificate  of 
conformity  has  been  issued,  or  conform 
in  all  material  respects  to  the  design 
specifications  which  applied  to  those 
vehicles  (or  engines)  described  in  the 
application  for  certification  for  which  a 
certificate  of  conformity  has  been  issued 
to  standards  prescribed  under  section 
202  of  the  Act  any  manufacturer  shall 
admit  any  EPA  Enforcement  Officer  or 
any  EPA  authorized  representative  on 
presentation  of  credentials  to  both: 

(i)  Any  facility  where  any  document, 
design,  or  procedure  relating  to  the 
translation  of  the  design  and 
construction  of  engines  and  emission 
related  components  described  in  the 
application  for  certification  or  used  for 
certification  testing  into  production 
vehicles  (or  production  engines)  is 
located  or  carried  on;  and 

(ii)  Any  facility  where  any  motor 
vehicles  (or  motor  vehicle  engines)  to  be 
introduced  into  commerce  are 
manufactured  or  assembled. 

(iii)  Any  facility  where  records 
specified  in  paragraph  (c)  are  located. 

(4)  On  admission  to  any  such  facility 
referred  to  in  paragraph  (d)(4)  of  this 
section,  any  EJPA  Enforcement  Officer  or 
any  EPA  authorized  representative  shall 
be  allowed: 

(i)  To  inspect  and  monitor  any  aspects 
of  such  manufacture  or  assembly  and 
other  procedures: 

(ii)  To  inspect  and  make  copies  of  any 
such  records,  documents  or  designs:  and 

(iii)  To  inspect  and  photograph  any 
part  or  aspect  of  any  such  new  motor 
vehicles  (or  new  motor  vehicle  engines) 
and  any  component  used  in  the 
assembly  thereof  that  are  reasonably 
related  to  the  purpose  of  his  entry. 

(iv)  To  inspect  and  make  copies  of 
any  records  and  documents  specified  in 
paragraph  (c)  of  this  section. 

(5)  Any  EPA  Enforcement  Officer  or 
EPA  authorized  representative  shall  be 
furnished  by  those  in  charge  of  a  facility 
being  inspected  with  such  reasonable 
assistance  as  he  may  request  to  help 
him  discharge  any  function  listed  in  this 
paragraph.  Each  applicant  for  or 


Fedwal  Regtrter  /  Vol.  54.  No.  100  /  Thursday.  May  25.  1969  /  Proposed  Rules 


Federal  Register  /  Vol.  54.  No.  100  /  Thursday.  May  25.  1989  /  Proposed  Rules 22687 


recipient  of  certirication  is  required  to 
cause  those  in  charge  of  a  facility 
operated  for  its  beneHt  to  furnish  such 
reasonable  assistance  without  charge  to 
EPA  whether  or  not  the  applicant 
controls  the  facility. 

(6)  The  duty  to  admit  or  cause  to  be 
admitted  any  EPA  Enforcement  O^icer 
or  EPA  authorized  representative 
applies  whether  or  not  the  applicant 
owns  or  controls  the  facility  in  question 
and  applies  both  to  domestic  and  to 
foreign  manufacturers  and  facilities. 
EPA  will  not  attempt  to  make  any 
inspections  which  it  has  been  informed 
that  local  law  forbids.  However,  if  local 
law  makes  it  impossible  to  do  what  is 
necessary  to  insure  the  accuracy  of  data 
generated  at  a  facility,  no  infoirned 
judgment  that  a  vehicle  or  engine  is 
certifiable  or  is  covered  by  a  certificate 
can  properly  be  based  on  those  data.  It 
is  the  responsibility  of  the  manufactiu^r 
to  locate  its  testing  and  manufacturing 
facilities  in  jurisdictions  where  this 
situation  will  not  arise. 

(7)  For  purposes  of  this  paragraph: 
(i)  "Presentation  of  credentials"  shall 

mean  display  of  the  document 
designating  a  person  as  an  EPA 
Enforcement  Officer  or  EPA  authorized 
representative. 

(ii)  Where  vehicle,  compcHient,  or 
engine  storage  areas  or  facilities  are 
concerned,  "operating  hours"  shall  mean 
all  times  during  which  personnel  other 
than  custodial  personnel  are  at  work  in 
the  vicinity  of  the  area  or  facility  and 
have  access  to  it 

(iii)  Where  facilities  or  areas  other 
than  those  covered  by  paragraph 
(d)(7)(ii)  of  this  section  are  concerned, 
"operating  hours"  shall  mean  all  times 
during  which  an  assembly  line  is  in 
operation  or  all  times  during  which 
testing,  maintenance,  mileage  (or 
service)  accumulation,  production  or 
compilation  of  records,  or  any  other 
procedure  or  activity  related  to 
certification  testing,  to  translation  of 
designs  from  the  test  stage  to  the 
production  stage,  or  to  vehicle  (or 
engine)  manufacture  or  assembly  is 
being  carried  out  in  a  facility. 

(iv)  "Reasonable  assistance"  includes, 
but  is  not  limited  to,  clerical,  copying, 
interpretation  and  translation  services, 
the  making  available  on  request  of 
personnel  of  the  facility  being  inspected 
during  their  working  hours  to  inform  the 
EPA  Enforcement  Officer  or  EPA 
authorized  representative  of  how  the 
facility  operates  and  to  answer  his 
questions,  and  the  performance  on 
request  of  emissions  tests  on  any 
vehicle  (or  engine)  which  is  being,  has 
been,  or  will  be  used  for  certification 
testing.  Such  tests  shall  be 
nondestructive,  but  may  require 


appropriate  mileage  (or  service) 
accumulation.  A  manufacturer  may  be 
compelled  to  cause  the  personal 
appearance  of  any  employee  at  such  a 
facihty  before  an  EPA  Enforcement 
OfHcer  or  EPA  authorized 
representative  by  written  request  for  his 
appearance,  signed  by  the  Assistant 
Administrator  for  Air  and  Radiation, 
served  on  the  manufacturer.  Any  such 
employee  who  has  been  instructed  by 
the  manufacturer  to  appear  will  be 
entiUed  to  be  accompanied,  represented, 
and  advised  by  counsel. 

(v)  Any  entry  without  24  hour  prior 
written  or  oral  notification  to  the 
affected  manufacturer  shall  be 
authorized  in  writing  by  the  Assistant 
Administrator  for  Air  and  Radiation. 

(8)  EPA  may  void  ab  initio  a 
certificate  of  conformity  for  vehicles  or 
engines  or  engine  families  introduced 
into  commerce  if  the  manufacturer  (or 
contractor  for  the  manufactiver.  if 
applicable)  fails  to  comply  with  any 
provision  of  this  section. 

(e)  EPA  Enforcement  Officers  or  EPA 
authorized  representatives  are 
authorized  to  seek  a  warrant  or  court 
order  authorizing  the  EPA  Enforcement 
Officers  or  EPA  authorized 
representatives  to  conduct  activities 
related  to  entry  and  access  as 
authorized  in  this  section,  as 
appropriate,  to  execute  the  functions 
specified  in  this  section.  EPA 
Enforcement  Officers  or  EPA  authorized 
representatives  may  proceed  ex  parte  to 
obtain  a  warrant  whether  or  not  the 
Enforcement  Officers  fu«t  attempted  to 
seek  permission  of  the  manufactiuer  or 
the  party  in  charge  of  the  facilities  in 
question  to  conduct  activities  related  to 
entry  and  access  as  authorized  in  this 
section. 

(f)  A  manufacturer  shall  permit  EPA 
Enforcement  Officers  or  EPA  authorized 
representatives  who  present  a  warrant 
or  court  order  as  described  in  paragraph 
(e)  of  this  section  to  conduct  activities 
related  to  entry  and  access  as 
authorized  in  this  section  and  as 
described  in  the  warrant  or  court  order. 
The  manufacturer  shall  cause  those  in 
charge  of  its  facility  or  facility  operated 
for  its  benefit  to  permit  EPA 
Enforcement  Officers  or  EPA  authorized 
representatives  to  conduct  activities 
related  to  entry  and  access  as 
authorized  in  this  section  pursuant  to  a 
warrant  or  court  order  whether  or  not 
the  manufacturer  controls  the  facility.  In 
the  absence  of  such  a  warrant  or  court 
order,  EPA  Enforcement  Officers  or  EPA 
authorized  representatives  may  conduct 
activities  related  to  entry  and  access  as 
authorized  in  this  section  only  upon  the 
consent  of  the  manufacturer  or  the  party 
in  charge  of  the  facilities  in  question. 


(g)  It  is  not  a  violation  of  this  part  or 
the  Clean  Air  Act  for  any  person  to 
refuse  to  permit  EPA  Enforcement 
Officers  or  EPA  authraized 
representatives  to  conduct  activities 
related  to  entry  and  access  as 
authorized  in  this  section  without  a 
warrant  or  court  order. 

7.  Section  86.000-10  of  Subpart  A  is 
pnqxMed  to  be  amended  by  revising 
paragraphs  (a}(1)(i)(C).  (a)(1)(ii)(C). 
(a)(l)(iii](C).  and  (a)(lKiv)(C)  to  read  as 
follows: 


98UNO-10    Enriaatoni 

'immM  yMT  OH^cycto  hesvy'Aily 
land  veMdee, 


(a)  (1)  *  •  • 

(i)  *  •  • 

(C)  Oxides  of  nitrogen.  [1)  6.0  grams 
per  brake  horsepower-hour  (2.2  grams 
per  megajoule).  as  measured  under 
transient  operating  conditions. 

{2\  A  manufacturer  may  elect  to 
include  some  or  all  of  its  gasoline-fueled 
Otto  cycle  heavy-duty  engine  families  in 
the  NOx  banking  program  for  heavy- 
duty  engines,  within  the  restrictions 
described  in  S  86.090-15.  If  the 
manufacturer  elects  to  include  engine 
families  in  this  program,  the  NOx  FELs 
may  not  exceed  6.0  grams  per  brake 
horsepower^hour  {Z2  grams  per 
megajoule). 

(ii)  •  *  * 

(C)  Oxides  of  nitrogen.  [1)  tSi  grams 
per  brake  horsepower-hour  (2.2  grains 
per  megajoule),  as  measured  under 
transient  operating  conditions. 

[2)  A  manufacturer  may  elect  to 
include  some  or  all  of  its  gasoline-fueled 
Otto-cycle  heavy-duty  engin»families  in 
the  NOx  banking  program  for  heavy- 
duty  engines,  within  the  restrictions 
described  in  8  86.090-15.  If  the 
manufacturer  elects  to  include  engine 
families  in  this  program,  the  NOx  FELs 
may  not  exceed  6.0  grains  per  brake 
horsepower-hour  (2.2  grains  per 
megajoule). 

(iii)  •  *  * 

(C)  Oxides  of  nitrogen.  (7)  6.0  grams 
per  brake  horsepower-hour  (2.2  grams 
per  megajoule),  as  measured  under 
transient  operating  conditions. 

(2)  A  manufacturer  may  elect  to 
include  some  or  all  of  its  methanol- 
fueled  Otto-cycle  heavy-duty  engine 
families  in  the  NOx  banking  pro-am  for 
heavy-duty  engines,  within  the 
restrictions  described  in  {  86.080-15.  if 
the  manufacturer  elects  to  include 
engine  families  in  this  program,  the  NOx 
FELs  may  not  exceed  6.0  grams  per 
brake  horsepower-hour  (2.2  grains  per 
megajoule), 

(iv)  •  *  • 


(C)  Oxides  of  nitrogen.  [1)  6.0  grams 
per  brake  horsepower-hour  (2.2  grams 
per  megajoule),  as  measured  under 
transient  operating  conditions. 

(2)  A  manufacturer  may  elect  to 
include  some  or  all  of  its  methanol- 
fueled  Otto-cycle  heavy-duty  engine 
families  in  the  NOx  banking  program  for 
heavy-duty  engines,  within  the 
restrictions  described  in  S  86.090-15.  If 
the  manufacturer  elects  to  include' 
engine  families  in  this  program,  the  NOx 
FELs  may  not  exceed  6.0  grams  per 
brake  horsepower-hour  (2.2  grams  per 
megajoule). 

8.  Section  86.090-11  of  Subpart  A  is 
proposed  to  be  amended  by  revising 
paragraphs  (a)(l](iii)  and  (a)(l](iv]  to 
read  as  follows: 

§86.090-11    Emtaion  staiHtanto  tor  1990 
and  later  modal  year  diasal  Iwawy-duty 
engines  and  vehiclaa. 

(a)  (!)••• 

(iii)  Oxides  of  nitrogen.  (A)  6.0  grams 
per  brake  horsepower-hour  (2.2  grams 
per  megajoule),  as  measured  under 
transient  operating  conditions. 

(B)  A  manufaetiu^r  may  elect  to 
include  some  or  all  of  its  diesel  heavy- 
duty  engine  families  in  the  NOx  banking 
program  for  heavy-duty  engines,  urithin 
the  restrictions  described  in  S  86.090-15. 
If  the  manufactiuer  elects  to  include 
engine  families  in  this  program,  the  NOx 
FELs  may  not  exceed  6.0  grams  per 
brake  horsepower-hour  (2.2  grams  per 
megajoule). 

(iv)  Particulate  emissions.  (A)  0.60 
gram  per  brake  horsepower-hour  (0.22 
gram  per  megajoule),  as  measured  under 
transient  operating  conditions. 

(B)  A  manufacturer  may  elect  to 
include  some  or  all  of  its  diesel  heavy- 
duty  engine  families  in  the  particulate 
banking  program  for  heavy-duty 
engines,  within  the  restrictions 
described  in  §  86.090-15.  If  the 
manufacturer  elects  to  include  engine 
families  in  this  program,  the  particulate 
FELs  may  not  exceed  0.60  gram  per 
brake  horsepower-hour  (0.22  gram  per 
megajoule). 

9.  A  new  §  86.090-15  is  proposed  to  be 
added  to  Subpart  A  to  read  as  follows: 

§  86.090-15    NOx  and  particulate  banking 
for  heavy-duty  engines. 

(a)(1)  This  section  applies  only  to  1990 
model  year  heavy-duty  engines.  Credits 
generated  for  averaging,  trading,  or 
banking  during  the  1991  and  following 
model  years  are  discussed  in  §  86.091- 
15.  Engines  eligible  for  the  NOx  and 
particulate  banking  programs  are 
described  in  the  applicable  emission 
standards  sections  in  this  subpart. 


Participation  in  this  program  is 
voluntary. 

(2)  During  the  1990  model  year, 
manufacturers  will  only  be  allowed  to 
bank  NOx  and  particulate  emission 
credits  generated  by  participating 
engine  families.  Credits  may  not  be  used 
for  averaging  or  trading  during  the  1990 
model  year  or  to  offset  emissions  that 
exceed  an  FEL  Credits  may  not  be  used 
to  remedy  an  in-use  nonconformity , 
determined  by  a  Selective  Enforcement 
Audit  or  by  in-use  testing. 

(3)  Credits  banked  in  1990  may  be 
used  singly  for  a  given  engine  family,  in 
averaging,  or  in  trading,  or  in  any 
combination  thereof,  during  the 
certification  of  engine  families  in  the 
same  averaging  set  and  regional 
category  as  the  generating  engine 
family.  Engines  produced  for  sale  in 
California  constitute  a  separate  regional 
category  than  engines  produced  for  sale 
in  the  other  49  states.  The  averaging  sets 
for  heavy-duty  engines  are  defined  in 

S  86.091-15. 

(4)  NOx  or  particulate  emission  credits 
generated  for  banking,  from  1990  model 
year  heavy-duty  engines  must  be  used  in 
the  certification  of  1991  or  1992  model 
year  heavy-duty  engines  within  the 
constraints  described  in  paragraph  (a)(3) 
of  this  section  or  NOx  or  particulate 
emission  credits  generated  for  banking 
from  1990  model  year  heavy-duty 
engines  must  be  used  in  the  certification 
of  1991. 1992. 1993, 1994,  or  1995  heavy 
duty  engines  within  the  constraints 
described  in  paragraph  (a)(3)  of  this 
section. 

(b)  Participation  in  the  NOx  and/or 
particulate  banking  program  shall  be 
done  as  follows: 

(1)  During  certification,  the 
manufacturer  shall: 

(i)  Declare  its  intent  to  include 
specific  engine  families  in  the  NOx  and/ 
or  particulate  banking  programs. 

(ii)  Declare  an  FEL  for  each  engine 
family  participating  in  the  banking 
program. 

(A)  The  FEL  must  be  to  the  same  level 
of  significant  digits  as  the  emissions 
standard  (one-tenth  of  a  gram  per  brake 
horsepower-hour  for  NOx  emissions  and 
one-hundredth  of  a  gram  per 
horsepower-hour  for  particulate 
emissions.) 

(B)  In  no  case  may  the  FEL  exceed  the 
apphcable  emission  standard  for  1990 
model-year  engines. 

(iii)  Calculate  and  report,  as  described 
in  §  86.090  23,  the  projected  emission 
credits,  using  the  equation  in  paragraph 
(c)  of  this  section  and  the  applicable 
factors  for  the  specific  engine  family. 

(2)  Upon  certification,  the 
manufacturer  will  be  allowed  to  produce 
and  sell  engines  in  the  certified  engine 
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family.  Actual  credits  generated  by  the 
production  of  engines  will  be  considered 
reserved  during  the  model  year. 

(3)  At  the  end  of  the  model  year, 
manufacturers  shall  submit  to  EPA  the 
actual  number  of  engines  produced  and 
the  number  of  reserved  credits,  as 
described  in  S  86.090-23,  in  order  to 
receive  verification  of  the  cref^its.  Once 
credits  are  verified,  they  may  be  banked 
for  future  use  as  described  in  paragraph 
(a)(4]  of  this  section. 

(4)  Within  the  restrictions  of  the 
applicable  (NOx  or  particulate)  banking 
program: 

(i)  Manufacturers  may  indicate  the 
intention  to  use  reserved  (unverified) 
credits  during  the  certification  of  1991 
model  year  engines  whose  FELs  exceed 
the  emission  standard. 

(ii)  Manufacturers  may  indicate  the 
intention  to  use  banked  (verined)  credits 
during  the  certification  of  future  model 
year  engines  as  described  in  paragraph 
(a)(3)  of  this  section. 

(iii)  The  actual  number  of  banked 
credits  used  for  future  model  year 
engine  families  will  be  dependent  on  the 
actual  U.S.  production  volume  of  those 
engines.  However,  credits  not  used  by 
the  expiration  period  described  in 
paragraph  (a)(3)  of  this  section  shall  be 
forfeited. 

(5)  If  EPA  or  the  manufacturer 
determines  that  a  reporting  error 
occurred  on  a  report  previously 
submitted  to  EPA  under  this  section,  the 
manufacturer's  credits  and  credit 
calculations  shall  be  recomputed. 
Erroneous  positive  credits  will  be  void. 
Manufacturers  shall  be  subject  to  the 
applicable  penalties  for  engines 
exceeding  the  emission  standard  due  to 
erroneous  positive  credits. 

(c)(l}  For  each  participating  engine 
family,  emission  credits  are  to  be 
calculated  Recording  to  the  following 
equation  and  rounded,  in  accordance 
with  ASTN<'E29-67,  to  the  nearest  one- 
tenth  of  a  Megagram  (Mg).  Consistent 
units  are  to  be  used  throughout  the 
equation. 

Emission  credits  =  (Std-  ► 

FEL)  X  (CF)  X  (UL)  X  (Production!  x  (lO"  ^ 

Where: 

Sid  =  the  current  and  applicable  heavy-duty 
engine  NOx  or  particulate  emission 
sldrrdard  (as  applicable)  in  grams  per 
brake  horpepower  hour  or  grams  per 
Megajoule. 

FEL  =  the  .\0x  or  particulate  family  emission 
limit  (as  applicable)  for  the  engine  family 
in  grams  per  brake  horsepxjwer-hour  or 
grams-per  Megajoule. 

CF=:a  transient  cycle  conversion  factor  in 
BHP-hr/mi  or  MJ/mi.  as  given  in 
paragraph  (b)(2)  of  this  section. 
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ULsthe  useful  life,  or  alternative  useful  life 
as  descntMd  in  paragraph  (f)  of  S  86.090- 
21.  for  the  given  engine  family  in  miles. 

Production  =  the  number  of  engines  produced 
for  U.S.  sales  within  the  given  engine 
family  during  the  model  year. 

(2)  The  transient  cycle  conversion 
factor  is  the  total  cycle  brake 
horsepower-hour  or  Megajoules.  divided 
by  the  equivalent  mileage  of  the 
applicable  transient  cycle.  For  Otto- 
cycle  heavy-duty  engines,  the  equivalent 
mileage  is  0.3  miles.  For  diesel  heavy- 
duty  engines,  the  equivalent  mileage  is 
6.5  miles.  When  more  than  one 
configuration  is  chosen  by  EPA  to  be 
tested  in  the  certification  of  an  engine 
family  (as  described  in  S  86.065-24],  the 
conversion  factor  used  is  to  be  based 
upon  the  (projected  and  then  actual] 
production-weighted  average  of  the 
conversion  factors  of  all  configurations 
tested. 

(d)  Manufacturers  may  not  generate 
either  NOi  or  particulate  credits  from 
any  engine  family  using  NOx  or 
particulate  NCPs. 

10.  Section  86.090-21  of  Subpart  A  is 
proposed  to  be  amended  by  adding 
paragraph  (b)(5)(iii)  to  read  as  follows: 

S86.090-21    AppNcatfonofMrtHlcation. 

•  *        •        •        • 

(5)  •  •  • 

(iii)  If  the  manufacturer  elects  to 
participate  in  any  of  the  particulate 
and/or  the  NOx  banking  programs  for 
heavy-duty  engines,  the  application 
must  list  the  information  required  in 
SS  86.091-15  and  86.090-23. 

•  •        *        •        • 

11.  Section  86.0^0-23  of  Subpart  A  is 
proposed  to  be  amended  by  adding 
paragraphs  (h),  (i)  and  (j],  to  read  as 
follows: 

S  86.090-23    RequfrMi  data. 

•  •        •        «        • 

(h)  Additionally,  manufacturers 
participating  in  any  of  the  NOy  and/or 
particulate  banking  programs  for  heavy- 
duty  engines  shall  submit: 

(1]  In  the  application  for  certification: 
The  type  (NOx  or  particulate]  and  the 
projected  number  of  credits  generated 
for  this  family,  the  applicable  averaging 
set.  the  projected  U.S.  production 
volumes,  and  the  values  required  to 
calculate  credits  as  given  in  S  86.090-15. 

(2]  End-of-year  reports  for  each  engine 
family  participating  in  any  of  the 
banking  programs. 

(i]  These  end-of-year  reports  shall  be 
submitted  within  30  days  of  the  end  of 
the  model  year  to:  Director. 
Manufacturers  Operations  Division 
(EN-340F).  U.S.  Environmental 


Protection  Agency,  401  M  Street.  SW., 
Washington,  DC  20460. 

(ii)  These  reports  shall  indicate  the 
engine  family,  the  averaging  set,  the 
actual  U.S.  production  volume,  the 
values  required  to  calculate  credits  as 
given  in  S  86.090-15,  and  the  resulting 
type  (NOx  or  particulate]  and  number  of 
credits  generated  for  banking,  and  the 
NCPs  in  use. 

(i>  Failure  by  a  manufacturer 
participating  in  the  NOx  or  particulate 
averaging  programs  to  submit  their  end- 
of-year  reports  in  the  applicable 
specified  time  for  all  vehicles  and 
engines  that  are  part  of  an  averaging  set 
is  a  violation  of  section  203(a](l]  of  the 
Clean  Air  Act  for  each  such  vehicle  and 
engine. 

0)  Failure  by  a  manufacturer 
participating  in  either  the  HDE  NOx  or 
particulate  banking  programs  to  submit 
their  end-of-year  reports  in  the 
applicable  specified  time  [i.e.,  30  days) 
shall  result  in  the  credits  not  being 
available  for  use  until  such  reports  are 
received  and  verified.  Use  of  projected 
credits  pending  verification  will  not  be 
permitted  in  these  circumstances. 

12.  Section  86.090-24  of  Subpart  A  is 
proposed  to  be  amended  by  adding 
paragraphs  (a)  (16]  and  (17). 

1864)90-24    TMt  vahiciM  and  anginM . 

•  •        •        •        • 

(a)  •  •  • 

(16)  If  a  manufacturer  desires  to  use 
both  banked  credits  and  NCPs  on  an 
engine  family,  two  separate  engine 
families  must  be  established.  One 
engine  family  must  consist  of  engines 
certified  for  only  credit  use  following  the 
procedure  specified  in  this  rulemaking. 
The  other  engine  family  must  be 
certified  for  only  NCP  use  following  the 
procedure  as  specified  in  40  CFR  Part  86, 
Subpart  L. 

(17)  Any  1990  or  later  model  year 
urban  bus  engines  which  are  to  be  used 
to  generate  PM  credits  for  the  1991  and 
later  model  year  urban  bus  PM  standard 
shall  be  placed  in  separate  engine 
families  for  certification  purposes. 
Urban  bus  engines  of  different  basic 
design  will  not  be  in  the  same  family.  If 
a  manufacturer  certifies  two  or  more 
different  urban  bus  engines  these  shall 
be  in  different  engine  families. 

*  •        *        «        • 

13.  Section  86  090-30  of  Subpart  A  is 
proposed  to  be  amended  by  revising 
paragraphs  {a)(l)(i).  (a)(10],  (a)(ll], 
(b)(3],  (c)(l](iii].  (c)(l](iv]  and  (c](4)  to 
read  as  follows: 

§86.090-30    Certification. 

(a)(l](i]  If,  after  a  review  of  the  test 
reports  and  data  submitted  by  the 
manufacturer,  data  derived  from  any 


inspection  carried  out  under  §  86.090- 
7(d],  and  any  other  pertinent  data  or 
information,  the  Administrator 
determines  that  a  test  vehicle(s]  (or  test 
engine(s]]  meet8(s]  the  requirements  of 
the  Act  and  of  this  subpart,  he  will  issue 
a  certificate  of  conformity  with  respect 
to  such  vehicles(8]  (or  engines(s]]  except 
in  cases  covered  by  paragraphs  (a)(l)(ii) 
and  (c]  of  this  section. 
***** 

(10)(i)  For  diesel  light  duty  vehicle  and 
diesel  light-duty  truck  families  which 
are  included  in  a  particulate  averaging 
program,  the  manufacturer's  production- 
weighted  average  of  the  particulate 
emission  limits  of  all  engine  families  in  a 
participating  class  or  classes  shall  not 
exceed  the  applicable  diesel  particulate 
standard  or  the  composite  particulate 
standard  defined  in  S  86.090-2  as 
appropriate,  at  the  end  of  the  model 
year,  as  determined  in  accordance  with 
40  CFR  Part  86.  The  certificate  shall  be 
void  ab  initio  for  those  vehicles  causing 
the  production-weighted  FEL  to  exceed 
the  particulate  standard. 

(ii)  For  all  heavy-duty  diesel  engines 
which  are  included  in  the  particulate 
banking  program  under  §  86.090-15: 

(A)  Ail  certificates  issued  are 
conditional  upon  the  manufacturer 
complying  with  the  provisions  of 

S  86.090-15  and  the  banking  related 
provision  of  other  applicable  sections, 
both  during  and  after  the  model  year 
production. 

(B)  Failure  to  comply  with  all 
provisions  of  S  86.090-15  may  result  in 
EPA  not  validating  reserved  credits. 

(C)  The  manufacturer  shall  bear  the 
burden  of  estabhshing  to  the  satisfaction 
of  the  Administrator  that  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfied  or  excused. 

(ll](i)  For  light-duty  truck  families 
which  are  included  in  a  NOx  averaging 
program,  the  manufacturer's  production- 
weighted  average  of  the  NOx  emission 
limits  of  all  such  engine  families  shall 
not  exceed  the  applicable  NOx  emission 
standard  or  the  composite  NOx  emission 
standard  defined  in  §  86.088-2,  as 
appropriate,  at  the  end  of  the  model 
year,  as  determined  in  accordance  with 
40  CFR  Part  86.  The  certificate  shall  be 
void  ab  initio  for  those  vehicles  causing 
the  production-weighted  FEL  to  exceed 
the  NOx  standard. 

(ii)  For  all  heavy-duty  engines  which 
are  included  in  the  NOx  banking 
program  under  §  86.090 15: 

(A)  All  certificates  issued  are 
conditional  upon  the  manufacturer 
complying  with  the  provisions  of 
S  86.090-15  and  the  banking  related 
provision  of  other  applicable  sections. 


both  during  and  after  the  model  year 
production. 

(B)  Failure  to  comply  with  all 
provisions  of  §  86.090-15  may  result  in 
EPA  not  validating  reserved  credits. 

(C)  The  manufacturer  shall  bear  the 
burden  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfied  or  excused. 

(b)  *  *  • 

(3)  If  after  a  review  of  the  test  reports 
and  data  submitted  by  the  manufacturer, 
data  derived  from  any  additional  testing 
conducted  pursuant  to  §  86.090-29,  data 
or  information  derived  from  any 
inspection  carried  out  under  §  86.090- 
7(d)  or  any  other  pertinent  data  or 
information,  the  Administrator 
determines  that  one  or  more  test 
vehicles  (or  test  engines)  of  the 
certification  test  fleet  do  not  meet 
applicable  standards  (or  family  emission 
limits,  as  appropriate),  he  will  notify  the 
manufacturer  in  writing,  setting  forth  the 
basis  for  his  determination.  Widiin  30 
days  following  receipt  of  the 
notification,  the  manufacturer  may 
request  a  hearing  on  the  Admini'strator's 
determination.  The  request  shall  be  in 
writing,  signed  by  an  authorized 
representative  of  the  manufacturer  and 
shall  include  a  statement  specifying  the 
manufacturer's  ohjections  to  the 
Administrdtnrs  determination  and  data 
in  support  of  such  objections,  if,  after  a 
review  of  the  request  and  supporting 
data,  the  Administrator  finds  that  the 
request  raises  a  substantial  factual 
issue,  he  shall  provide  the  manufacturer 
a  hearing  in  accordance  with  §  86.078-6 
with  respect  to  such  issue. 
***** 

(c)  *  *  * 

(1)*  *  * 

(iii)  Any  EFA  Enforcement  Officer  or 
authorised  representative  is  denied 
access  en  the  terms  spenfied  in 
§  86.Ki)-7(d)  to  any  taciiity  or  portion 
thereof  which  contains  any  of  the 
following: 

(i.  ■  Any  EPA  Enforcement  Officer  or 
authorized  rt- pre^Hniauve  is  denied 
"reasonable  assistance"  (as  defined  in 
§  86.090-7(  J)  in  examining  any  of  the 
items  listed  in  paragraph  (c)(lj(iii]  of 
this  section. 
***** 

(4)  In  any  cas"  in  which  certification 
of  a  vehicle  (or  engine]  is  proposed  to  be 
withheld,  denied,  revoked,  or  suspended 
under  paragr^pti  (c|(1)(iii)  or  (iv)  of  this 
section,  and  in  which  the  Administrator 
has  presented  to  the  manufacturer 
involved  reasonable  evidence  that  a 
violation  of  §  86.09O-7(d)  in  fact 
occurred,  the  manufacturer,  if  he  wishes 
to  contend  that,  even  though  the 


violation  occurred,  the  vehicle  (or 
engine)  in  question  was  not  involved  in 
the  violation  to  a  degree  that  would 
warrant  withholding,  denial,  revocation, 
or  suspension  of  certification  under 
either  paragraph  (c)(l](iii)  or  (iv)  of  this 
section,  shall  have  the  burden  of 
establishing  that  contention  to  the 
satisfaction  of  the  Administrator. 
***** 

14.  Section  86.090-35  of  Subpart  A  is 
proposed  to  be  amended  by  adding 
paragraphs  (a)(3)(iii)(L)  and  (a){3)(iii)(M] 
to  read  as  follows: 

§86.090-35    Lat>eiing. 

(a)  *   *   * 

(3)  *   •   * 

(iii)  *  *  * 

(L)  For  heavy-duty  engines  which  are 
included  in  the  particulate  banking 
program,  the  particulate  family  emission 
limit  to  which  the  engine  is  certified. 

(M)  For  heavy-duty  engines  which  are 
included  in  the  NOx  banking  program, 
the  NOx  family  emission  limit  to  which 
the  engine  is  certified. 
***** 

15.  Section  86.091-2  of  Subpart  A  is 
proposed  to  be  amended  by  revising  the 
entire  section  to  read  as  follows: 

§86.091-2    Definitions. 

The  definitions  of  §  86.090-2  remain 
effective.  The  definitions  listed  in  this 
section  apply  beginning  with  the  1991 
model  year. 

"Feserved  credits"  mean  actual 
emission  credits  waiting  to  be 
designated  for  use  in  averaging  or 
trading,  or  waiting  to  be  verified  for  the 
banking  program. 

"Uj-ban  bus'  means  a  heavy-duty 
diesel-powered  passenger-carrv'ng 
vehicle  with  a  load  capacity  of  fifteen  or 
more  passengers  and  intended  primarily 
.for  intra-ciiy  operation,  i.e.,  within  the 
confines  of  a  ciiy  or  greater 
metropolitan  area.  L'rban  bus  operation 
is  characterized  by  short  ndf's  and 
frequent  stops.  To  facilitate  this  type  of 
operation,  more  than  one  set  of  quick- 
operating  entrance  and  exit  doors  would 
normally  be  installed.  Since  fares  are 
usually  paid  in  cash  or  tokens  rather 
than  purchased  in  advance  in  the  form 
of  tickets,  urban  buses  would  normally 
have  equipment  installed  for  collection 
of  fares.  Ui  ban  buses  are  also  typically 
characterized  by  the  absence  of 
equipment  and  facilities  for  long 
distance  travel,  e.g.,  rest  rooms,  large 
luggage  compartments,  and  facihties  for 
stowing  carry-on  luggage.  The  useful  life 
for  urban  buses  is  the  same  as  the  useful 
life  for  the  applicable  primary  intended 
service  class  for  heavy-duty  diesel 
engines. 


16.  A  new  §  86.091-7  is  proposed  to  be 
added  to  Subpart  A  to  read  as  follows: 

§  S6.091-7    Maintenance  of  records; 
submittal  of  Information;  right  of  entry. 

(a)  The  manufacturer  of  any  new 
motor  vehicle  (or  new  motor  vehicle 
engine)  subject  to  any  of  the  standards 
or  procedures  prescribed  in  this  subpart 
shall  establish,  maintain  and  retain  the 
following  adequately  organized  and 
indexed  records. 

(1)  General  records,  (i)  The  records 
required  to  be  maintained  by  this 
paragraph  shall  consist  of: 

(A)  Identification  and  description  of 
all  certification  vehicles  (or  certification 
engines)  for  which  testing  is  required 
under  this  subpart. 

(B)  A  description  of  all  emission 
control  systems  which  are  installed  on 
or  incorporated  in  each  certification 
vehicle  (or  certification  engine). 

(C)  A  description  of  all  proceJures 
used  to  test  each  such  certification 
vehicle  (or  certification  engine). 

(ii)  A  properly  filed  application  for 
certification,  following  the  format 
prescribed  by  the  US  EPA  for  the 
appropriate  model  year,  fulfills  each  of 
the  requirements  of  this  paragraph  (a)(1) 
of  this  section. 

(2)  Individual  records,  (i)  A  brief 
history  of  each  motor  vehicle  (or  motor 
vehicle  engine)  used  for  certification 
under  this  subpart  including: 

(A)  In  the  case  where  a  current 
production  engine  is  mcdif'ed  for  use  in 
a  certification  vehicle  (or  as  a 
certification  engine),  a  d^^scription  of  the 
process  by  which  the  engine  was 
selected  and  of  the  moditications  made. 
In  the  case  where  the  engine  for  a 
cei  'ification  vehicle  (ir  Ctrti.^ication 
engine)  is  not  derived  from  a  rurrtnt 
production  engine,  a  general  description 
of  the  buildup  of  the  engine  [e s> 
experimental  heads  were  cast  and 
machined  according  to  supplied 
drawings,  etc  ).  In  both  cases  above,  a 
descripnon  of  the  origin  and  selection 
process  for  carburetor,  distributor,  fuel 
system  components,  fuel  injection 
components,  emission  control  s>  stem 
components,  smoke  exhaust  em.:ssion 
control  system  components,  and  exhaust 
aftertreatment  devires  as  applicable, 
shall  be  included.  The  required 
descriptions  shall  specify  the  steps 
taken  to  assure  that  the  certificanon 
vehicle  (or  certification  euRine)  with 
respect  to  its  engine,  drivetrain,  fuel 
system,  emission  control  system 
components,  exhaust  aflenreatment 
devices,  smoke  exhaust  emission  control 
system  components,  vehicle  weight  or 
any  other  devices  or  components,  as 
applicable,  that  can  reasonably  be 
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expected  to  influence  exhaust  or 
evaporative  emissions,  as  applicable, 
will  be  representative  of  production 
vehicles  (or  engines)  and  that  either  all 
components  and/or  vehicles  (or  engine) 
construction  processed,  component 
inspection  and  selection  techniques,  and 
assembly  techniques  employed  in 
constructing  such  vehicles  (or  engines) 
are  reasonably  likely  to  be  implemented 
for  production  vehicles  (or  engines)  or 
that  they  are.  as  closely  analogous  as 
practicable  to  planned  construction  and 
assembly  processed. 

(B)  A  complete  record  of  all  emission 
tests  performed  (except  tests  performed 
by  EPA  directly),  including  test  results, 
the  date  and  purpose  of  each  test,  and 
the  number  of  miles  accumulated  on  the 
vehicle  (or  the  number  of  hours 
accumulated  on  the  engine). 

(C)  The  date  of  each  mileage  (or 
service)  accumulation  run,  listing  the 
mileage  (or  number  of  operating  hours) 
accimiuluted. 

(D)  (Reserved] 

(E)  A  record  and  description  of  all 
maintenance  and  other  servicing 
performed,  giving  the  date  of  the 
maintenance  or  service  and  the  reason 
for  it. 

(F)  A  record  and  description  of  each 
test  performed  to  diagnose  engine  or 
emission  control  system  performance, 
giving  the  date  and  time  of  the  test  and 
the  reason  for  it. 

(G)  [Reserved] 

(H)  A  bnef  description  of  any 
significant  events  affecting  the  vehicle 
(or  engine)  during  any  time  in  the  period 
covered  by  the  history  not  described  by 
an  entry  under  one  of  the  previous 
headings  including  such  extraordinary 
events  as  vehicle  accidents  (or  accidents 
involving  the  engine)  or  dynamometer 
runaway. 

(ii)  Each  such  history  shall  be  started 
on  the  date  that  the  first  of  any  of  the 
selection  or  buildup  activities  in 
paragraph  (a)(2)(i)(A)  of  this  section 
occurred  with  respect  to  the  certification 
vehicle  (or  engine)  changes  or  additional 
work  is  done  on  it,  and  shall  be  kept  in  a 
designated  location. 

(3)  All  records,  other  than  routine 
emission  test  records,  required  to  be 
maintained  under  this  subpart  shall  be 
retained  by  the  manufacturer  for  a 
period  of  six  (6)  years  after  issuance  of 
all  certificates  of  conformity  to  which 
they  relate.  Routine  emission  test 
records  shall  be  retained  by  the 
manufacturer  for  a  period  of  one  (1)  year 
after  issuance  of  all  certificates  of 
conformity  to  which  they  relate.  Records 
may  be  retained  as  hard  copy  or 
reduced  to  microfilm,  punch  cards,  etc., 
depending  on  the  record  retention 
procedures  of  the  manufacturer, 


Provided,  That  in  every  case  all  the 
information  contained  in  the  hard  copy 
shall  be  retained. 

(b)  The  manufacturer  of  any  new 
motor  vehicle  (or  new  motor  vehicle 
engine)  subject  to  any  of  the  standards 
prescribed  in  this  subpart  shall  submit 
to  the  Administrator  at  the  time  of 
issuance  by  the  manufacturer  copies  of 
all  instructions  or  explanations 
regarding  the  use,  repair,  adjustment, 
maintenance,  or  testing  of  such  vehicle 
(or  engine)  relevant  to  the  control  of 
crankcase,  exhaust  or  evaporative 
emissions,  as  applicable,  issued  by  the 
manufacturer  for  use  by  other 
manufacturers,  assembly  plants, 
distributors,  dealers,  and  ultimate 
purchasers.  Provided,  That  any  material 
not  translated  into  the  English  language 
need  not  be  submitted  unless 
specifically  requested  by  the 
Administrator. 

(c)(1)  The  manufacturer  (or  contractor 
for  the  manufactuj«r,  if  applicable)  of 
any  new  Otto-cycle  or  diesel  vehicle  (or 
engine]  that  is  certifled  under  averaging, 
trading,  or  banking  programs  (as 
applicable]  shall  estabUsh,  maintain, 
and  retain  the  following  adequately 
organized  and  indexed  records  for  each 
such  vehicle  or  heavy  duty  engine: 

(i)  EPA  engine  family. 

(ii)  Vehicle  (or  engine)  identification 
number. 

(iii)  Vehicle  (or  engine)  model  year 
and  build  date. 

(iv)  BHP  rating  (heavy-duty  engines 
only). 

(v)  Purchaser  and  destination. 

(vi)  Assembly  plant. 

(2)  The  manufactiirer  (or  contractor 
for  the  manufacturer,  if  applicable]  of 
any  new  Otto-cycle  or  diesel  vehicle  (or 
engine)  family  that  is  certified  under 
averaging,  trading,  or  banking  programs 
(as  applicable]  shall  establish,  maintain, 
and  retain  the  following  adequately 
organized  and  indexed  records  for  each 
such  family: 

(i)  EPA  engine  family. 

(ii)  PEL. 

(iii)  BHP  conversion  factor  (heavy- 
duty  engines  only). 

(iv)  Useful  life. 

(v)  Projected  U.S.  production  volume 
for  the  model  year. 

(vi)  Actual  U.S.  production  volume  for 
the  model  year. 

(3)  The  manufacturer  (or  contractor 
for  the  manufacturer,  if  applicable)  of 
any  new  Otto-cycle  or  diesel  heavy-duty 
engine  that  is  certified  under  the 
averaging,  trading,  or  banking  programs 
(as  appUcable)  shall  establish,  maintain, 
and  retain  adequately  organized  and 
indexed  records  of  stock,  orders  and 
invoices  of  major  engine  components 


and  emissions  related  parts  used  to 
manufacture  those  heavy-duty  engines. 

(4)  The  manufacturer  (or  contractor 
for  the  manufacturer,  if  applicable]  shall 
retain  all  records  required  to  be 
maintained  under  this  section  for  a 
period  of  six  years  from  the  due  date  for 
the  end-of-model  year  averaging, 
trading,  and  banking  reports.  Records 
may  be  retained  as  hard  copy  or 
reduced  to  microfilm,  ADP  files,  etc., 
depending  on  the  manufacturer's  record 
retention  procedure:  Provided,  That  in 
every  case  all  the  information  contained 
in  the  hard  copy  is  retained. 

(5)  Nothing  in  this  section  limits  the 
Administrator's  discretion  in  requiring 
the  manufacturer  to  retain  additional 
records  or  submit  information  not 
specifically  required  by  this  section. 

(6)  Pursuant  to  a  request  made  by  the 
Administrator,  the  manufacturer  shall 
submit  to  him  the  information  that  is 
required  to  be  retained. 

(7)  EPA  may  void  ab  initio  a 
certiRcate  of  conformity  for  a  vehicle  or 
engine  or  engine  family  for  which  the 
manufacturer  fails  to  retain  the  records 
required  in  this  section  or  to  provide 
such  information  to  the  Administrator 
upon  request. 

(8)  Any  engine  family  using  NCPs 
must  comply  with  the  provisions 
established  in  the  NCP  program 
provided  by  40  CFR  Part  86,  Subpart  L. 

(d](l]  Any  manufacturer  who  has 
applied  for  certification  of  a  new  motor 
vehicle  (or  new  motor  vehicle  engine] 
subject  to  certification  test  under  this 
subpart  shall  admit  or  cause  to  be 
admitted  any  EPA  Enforcement  Officer 
or  any  EPA  authorized  representative 
during  operating  hours  on  presentation 
of  credentials  to  any  of  the  following: 

(i)  Any  facility  where  any  such  tests 
or  any  procedures  or  activities 
connected  with  such  test  are  or  were 
performed. 

(ii)  Any  facihty  where  any  new  motor 
vehicle  (or  new  motor  vehicle  engine) 
which  is  being,  was,  or  is  to  be  tested  is 
present. 

(iii)  Any  facility  where  any 
construction  process  or  assembly 
process  used  in  the  modification  or  build 
up  of  such  a  vehicle  (or  engine]  into  a 
certiflcation  vehicle  (or  certiHcation 
engine)  is  taking  place  or  has  taken 
place. 

(iv)  Any  facility  where  any  record  or 
other  document  relating  to  any  of  the 
above  is  located. 

(v)  Any  faciUty  where  any  record  or 
other  document  relating  to  the 
information  specified  in  paragraph  (c)  of 
this  section  is  located. 

(2)  Upon  admission  to  any  facility 
referred  to  in  paragraph  (d)(1)  of  this 


section,  any  EPA  Enforcement  Officer  or 
any  EPA  authorized  representative  shall 
be  allowed: 

(i)  To  inspect  and  monitor  ?ny  part  or 
aspect  of  such  procedures,  activities, 
and  testing  faciUties,  including,  but  not 
limited  to,  monitoring  vehicle  (or  engine) 
preconditioning,  emissions  tests  and 
mileage  (or  service)  accumulation, 
maintenance,  and  vehicle  soak  and 
storage  procedures  (or  engine  storage 
procedures),  and  to  verify  correlation  or 
calibration  of  test  equipment; 

(ii)  To  inspect  and  make  copies  of  any 
such  records,  designs,  or  other 
documents,  including  those  records 
specified  in  paragraph  (c)  of  this  section: 
and 

(iii)  To  inspect  and/or  photograph  any 
part  or  aspect  of  any  such  certification 
vehicle  (or  certification  engine)  and  any 
components  to  be  used  in  the 
construction  thereof. 

(3]  In  order  to  allow  the  Administrator 
to  determine  whether  or  not  production 
motor  vehicles  (or  production  motor 
vehicle  engines)  conform  to  the 
conditions  upon  which  a  certiBcate  of 
conformity  has  been  issued,  or  conform 
in  all  material  respects  to  the  design 
specifications  which  applied  to  those 
vehicles  (or  engines]  described  in  the 
application  for  certification  for  which  a 
certificate  of  conformity  has  been  issued 
to  standards  prescribed  under  section 
202  of  the  Act.  any  manufacturer  shall 
admit  any  EPA  Enforcement  Officer  or 
any  EPA  authorized  representative  on 
presentation  of  credentials  to  both: 

(i)  Any  facility  where  any  document. 
design,  or  procedure  relating  to  the 
translation  of  the  design  and 
construction  of  engines  and  emission 
related  components  described  in  the 
application  for  certification  or  used  for 
certification  testing  into  production 
vehicles  (or  production  engines)  is 
located  or  carried  on;  and 

(ii)  Any  facility  where  any  motor 
vehicles  (or  motor  vehicle  engines)  to  be 
introduced  into  commerce  are 
manufactured  or  assembled. 

(iii)  Any  facility  where  records 
specified  in  paragraph  (c)  of  this  section 
are  located. 

(4)  On  admission  to  any  such  facility 
referred  to  in  paragraph  (d)(4]  of  this 
section,  any  EPA  Enforcement  Officer  or 
any  EPA  authorized  representative  shall 
be  allowed: 

(i)  To  inspect  and  monitor  any  aspects 
of  such  manufacture  or  assembly  and 
other  procedures; 

(ii)  To  inspect  and  make  copies  of  any 
such  records,  documents  or  designs;  and 

(iii)  To  inspect  and  photograph  any 
part  or  aspect  of  any  such  new  motor 
vehicles  (or  new  motor  vehicle  engines) 
any  component  used  in  the  assembly 


thereof  that  are  reasonably  related  to 
the  purpose  of  his  entry. 

(iv)  To  inspect  and  make  copies  of 
any  records  and  documents  specified  in 
paragraph  (c]  of  this  section. 

(5)  Any  EPA  Enforcement  Officer  or 
EPA  authorized  representative  shall  be 
furnished  by  those  in  charge  of  a  facility 
being  inspected  with  such  reasonable 
assistance  as  he  may  request  to  help 
him  discharge  any  function  listed  in  this 
paragraph.  Each  applicant  for  or 
recipient  of  certification  is  required  to 
cause  those  in  charge  of  a  facihty 
operated  for  its  benefit  to  furnish  such 
reasonable  assistance  without  charge  to 
EPA  whether  or  not  the  applicant 
controls  the  facility. 

(6)  The  duty  to  admit  or  cause  to  be 
admitted  any  EPA  Enforcement  Officer 
or  EPA  authorized  representative 
applies  whether  or  not  the  applicant 
owns  or  controls  the  facility  in  question 
and  applies  both  to  domestic  and  to 
foreign  manufacturers  and  facilities. 
EPA  will  not  attempt  to  make  any 
inspections  which  it  has  been  informed 
that  local  law  forbids.  However,  if  local 
law  makes  it  impossible  to  do  what  is 
necessary  to  insure  the  accuracy  of  data 
generated  at  a  facility,  no  informed 
judgment  that  a  vehicle  or  engine  is 
certifiable  or  is  covered  by  a  certificate 
can  properly  be  based  on  those  data.  It 
is  the  responsbility  of  the  manufacturer 
to  locate  its  testing  and  manufacturing 
facilities  in  jurisdictions  where  this 
situation  will  not  arise. 

(7)  For  purposes  of  tiiis  paragraph: 

(i)  "Presentation  of  credentials"  shall 
mean  display  of  the  document 
designating  a  person  as  an  EPA 
Enforcement  Officer  or  EPA  authorized 
representative. 

(ii)  Where  vehicle,  component,  or 
engine  storage  areas  or  facilities  are 
concerned,  "operating  hours"  shall  mean 
all  times  during  which  personnel  other 
than  custodial  personnel  are  at  work  in 
the  vicinity  of  the  area  or  facility  and 
have  access  to  it. 

(iii)  Where  facilities  or  areas  other 
than  those  covered  by  paragraph 
(d](7](ii]  of  this  section  are  concerned, 
"operating  hours"  shall  mean  all  times 
during  which  an  assembly  line  is  in 
operation  or  all  times  during  which 
testing,  maintenance,  mileage  (or 
service)  accumulation,  production  or 
compilation  of  records,  or  any  other 
procedure  or  activity  related  to 
certification  testing,  to  translation  of 
designs  from  the  test  stage  to  the 
production  stage,  or  to  vehicle  (or 
engine)  manufacture  or  assembly  is 
being  carried  out  in  a  facility. 

(iv)  "Reasonable  assistance"  includes, 
but  is  not  limited  to,  clerical,  copying, 
interpretation  and  translation  services. 


the  making  available  on  request  of 
personnel  of  the  facility  being  inspected 
during  their  working  hours  to  inform  the 
EPA  Enforcement  Officer  or  EPA 
authorized  representative  of  how  the 
facility  operates  and  to  answer  his 
questions,  and  the  performance  on 
request  of  emissions  tests  on  any 
vehicle  (or  engine]  which  is  being,  has 
been,  or  will  be  used  for  certification 
testing.  Such  tests  shall  be 
nondestructive,  but  may  require 
appropriate  mileage  (or  8er\'ice] 
accumulation.  A  manufacturer  may  be 
compelled  to  cause  the  personal 
appearance  of  any  employee  at  such  a 
facility  before  an  EPA  Enforcement 
Officer  or  EPA  authorized 
representative  by  written  request  for  his 
appearance,  signed  by  the  Assistant 
Administrator  for  Air  and  Radiation, 
served  on  the  manufacturer.  Any  such 
employee  who  has  been  instructed  by 
the  manufacturer  to  appear  will  be 
entitled  to  be  accompanied,  represented, 
and  advised  by  counsel. 

(v)  Any  entry  without  24  hour  prior 
written  or  oral  notification  to  the 
affected  manufacturer  shall  be 
authorized  in  writing  by  the  Assistant 
Administrator  for  Air  and  Radiation. 

(8)  EPA  may  void  ab  initio  a 
certificate  of  conformity  for  vehicles  or 
engines  or  engine  families  introduced 
into  commerce  if  the  manufacturer  (or 
contractor  for  the  manufacturer,  if 
applicable]  fails  to  comply  with  any 
provision  of  this  section. 
'    (e)  EPA  Enforcement  Officers  or  EPA 
authorized  representatives  are 
authorized  to  seek  a  warrant  or  court 
order  authorizing  the  EPA  Enforcement 
Officers  or  EPA  authorized 
representatives  to  conduct  activities 
related  to  entry  and  access  as 
authorized  in  this  section,  as 
appropriate,  to  execute  the  functions 
specified  in  this  section.  EPA 
Enforcement  Officers  or  EPA  authorized 
representatives  may  proceed  ex  parte  to 
obtain  a  warrant  whether  or  not  the 
Enforcement  Officers  first  attempted  to 
seek  permission  of  the  manufacturer  or 
the  party  in  charge  of  the  facihties  in 
question  to  conduct  activities  related  to 
entry  and  access  as  authorized  in  this 
section. 

(f)  A  manufacturer  shall  permit  EPA 
Enforcement  Officers  or  EPA  authorized 
representatives  who  present  a  warrant 
or  court  order  as  described  in  paragraph 
(e)  of  this  section  to  conduct  activities 
related  to  entry  and  access  as 
authorized  in  this  section  and  as 
described  in  the  warrant  or  court  order. 
The  manufacturer  shall  cause  those  in 
charge  of  its  facility  or  facility  operated 
for  its  benefit  to  permit  EPA 
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Enforcement  Officers  or  EPA  authorized 
representatives  to  conduct  activities 
related  to  entry  and  access  as 
authorized  in  this  section  pursuant  to  a 
warrant  or  court  order  whether  or  not 
the  manufacturer  controls  the  facility.  In 
the  absence  of  such  a  warrant  or  court 
order,  EPA  Enforcement  Officers  or  EPA 
authorized  representatives  may  conduct 
activities  related  to  entry  and  access  as 
authorized  in  this  section  only  upon  the 
consent  of  the  manufacturer  or  the  party 
in  charge  of  the  faciUties  in  question. 

(g)  It  is  not  a  violation  of  this  part  or 
the  Clean  Air  Act  for  any  person  to 
refuse  to  permit  EPA  Enforcement 
Officers  or  EPA  authorized 
representatives  to  conduct  activitiet 
related  to  entry  and  access  as 
authorized  in  this  section  without  a 
warrant  or  court  order. 

17.  Section  86.091-10  of  Subpart  A  is 
proposed  to  be  amended  by  revising 
paragraphs  (a)(l)(i)(C){2).  (a)(l)(ii)(C)(2). 
(a)(l)(iii)(C)(2).  and  (a)(l)(ivKC)(2)  to 
read  as  follows: 

f  •6.091-10    Eimsslon  Standards  for  1991 
and  later  model  year.  Ott»<ycle  heavy-duty 
sfiQines  and  velilcies. 

(a)(1)  •  *  • 

(i)  •  •  * 

(C)  •  •  • 

[2]  A  manufacturer  may  elect  to 
include  some  or  all  of  its  gasoline-fueled 
Otto-cycle  heavy-duty  engine  families  in 
some  or  all  of  the  NOx  averaging, 
trading,  or  banking  programs  for  heavy- 
duty  engines,  within  the  restrictions 
described  in  §  86.091-15.  If  the 
manufacturer  elects  to  include  engine 
families  in  any  of  these  programs,  the 
NOx  PEI^  may  not  exceed  6.0  grams  per 
brake  horsepower-hour  (2.2  grams  per 
megajoule).  This  ceiling  value  applies 
whether  credits  are  used  in  an  averaging 
program  or  applied  singly  to  a  given 
engine  family. 

(ii)  *  *  * 

(C)  *  •  • 

[2]  A  manufacturer  may  elect  to 
include  some  or  all  of  its  gasoline-fueled 
Otto-cycle  heavy-duty  engine  families  in 
some  or  all  of  the  NOx  averaging, 
trading,  or  banking  programs  for  heavy- 
duty  engines,  within  the  restrictions 
described  in  §  86.091-15.  If  the 
manufacturer  elects  to  include  engine 
families  in  any  of  these  programs,  the 
NOx  FELs  may  not  exceed  6.0  grams  per 
brake  horsepower-hour  (2.2  grams  per 
megajoule).  This  ceiling  value  applies 
whether  credits  are  used  in  an  averaging 
program  or  applied  singly  to  a  given 
family. 

(iii)  •  *  * 

(C)  •  •  * 

[2]  A  manufacturer  may  elect  to  . 
include  some  or  all  of  its  methanol- 


fueled  Otto-cycle  heavy-duty  engine 
families  in  some  or  all  of  the  NOx 
averaging,  trading,  or  banking  programs 
for  heavy-duty  engines,  within  the 
restrictions  described  in  S  88.091-15.  If 
the  manufacturer  elects  to  include 
engine  families  in  any  of  these 
programs,  the  NOx  FELs  may  not  exceed 
6.0  grams  per  brake  horsepower-hour 
(2.2  grams  per  megajoule).  This  ceiling 
value  applies  whether  credits  are  used 
in  an  averaging  program  or  applied 
singly  to  a  given  engine  family. 

(iv)  •  •  * 

(C)  *  •  * 

[2]  A  manufacturer  may  elect  to 
include  some  or  all  of  its  methanol- 
fueled  Otto-cycle  heavy-duty  engine 
families  in  some  or  all  of  the  NOx 
averaging,  trading,  or  banking  programs 
for  heavy-duty  engines,  within  the 
restrictions  described  in  S  86.091-15.  If 
the  manufacturer  elects  to  include 
engine  families  in  any  of  these 
programs,  the  NOx  FELs  may  not  exceed 
6.0  grams  per  brake  horsepower-hour 
(2.2  grams  per  megajoule).  This  ceiling 
value  applies  whether  credits  are  used 
in  an  averaging  program  or  applied 
singly  to  a  given  engine  family. 
•        *        •        •        • 

18.  Section  86.001-11  of  Subpart  A  is 
proposed  to  be  amended  by  revising 
paragraphs  (s)(l)(iii)(B)  and  (a)(l)(iv)(C) 
to  read  as  follows: 


986.091-11    Emission  stwidwda  for  1991 
and  Iter  model  y— r  dlssel  t>— vy  duty 


(a)(1)  *  •  * 
(iii)  *  •  * 

(B)  A  manufacturer  may  elect  to 
include  some  or  all  of  its  diesel  heavy- 
duty  engine  families  in  some  or  all  of  the 
NOx  averaging,  trading,  or  banking 
programs  for  heavy-duty  engines,  within 
the  restrictions  described  in  S  86.091-15. 
If  the  manufacturer  elects  to  include 
engine  families  in  any  of  these 
programs,  the  NOx  FELs  may  not  exceed 
6.0  grams  per  brake  horsepower-hour 
(2.2  grams  per  megajoule).  This  ceiling 
value  applies  whether  credits  are  used 
in  an  averaging  program  or  applied 
singly  to  a  given  engine  family. 

(iv)  •  •  • 

(C)  A  manufacturer  may  elect  to 
include  some  or  all  of  its  diesel  heavy- 
duty  engine  families  in  some  or  all  of  the 
particulate  averaging,  trading,  or 
banking  programs  for  heavy-duty 
engines,  within  the  restrictions 
described  in  §  86.091-15.  If  the 
manufacturer  elects  to  include  engine 
families  in  any  of  these  programs,  the 
particulate  FELs  may  not  exceed: 

[1]  For  engine  families  intended  for 
use  in  urban  buses.  0.25  gram  per  brake 


horsepower-hour  (0.093  gram  per 
megajoule). 

[2]  For  engine  families  not  intended 
for  use  in  urban  buses,  0.60  gram  per 
brake  horsepower-hour  (0.22  gram  per 
megajoule). 

[3]  These  ceiling  values  apply  whether 
credits  are  used  in  an  averaging  program 
or  applied  singly  to  a  given  engine 
family. 
•        *        •        *        • 

19.  A  new  S  86.091-15  is  proposed  to 
be  added  to  Subpart  A  to  read  as 
follows: 

(86.091-15    NOxandpaitictilate 
■vw-aging,  trading,  and  banking  for  heavy- 
duty  engines. 

(a)(1)  Heavy-duty  engines  eligible  for 
the  NOx  and  particulate  averaging, 
trading,  and  banking  programs  are 
described  in  the  appUcable  emission 
standards  sections  in  this  subpart. 
Participation  in  these  programs  is 
voluntary. 

(2)(i)  Engine  families  with  FELs 
exceeding  the  applicable  standard  shall 
obtain  emission  credits  in  a  mass 
amount  sufficient  to  address  the 
shortfall.  Credits  may  be  obtained  from 
averaging,  trading,  or  banking,  within 
the  restrictions  described  in  this  section. 

(ii)  Engine  families  with  FELs  below 
the  applicable  standard  will  have 
emission  credits  available  to  average, 
trade,  or  bank  (or  a  combination 
thereof).  Credits  may  not  be  used  for 
averaging  or  trading  to  offset  emissions 
that  exceed  an  FEL  Credits  may  not  be 
used  to  remedy  an  in-use  nonconformity 
determined  by  a  Selective  Enforcement 
Audit  or  by  in-use  testing. 

(b)  Participation  in  the  NOx  and/or 
particulate  averaging,  trading,  and 
banking  programs  shall  be  done  as 
follows. 

(1)  During  certification,  the 
manufacturer  shall: 

(i)  Declare  its  intent  to  include 
specific  engine  families  in  the  averaging, 
trading  and/or  banking  programs. 
Separate  declarations  are  required  for 
each  program  and  for  each  pollutant 
[i.e.,  NOx  and  particulate). 

(ii)  Declare  an  FEL  for  each  engine 
family  participating  in  one  or  more  of 
these  three  programs. 

(A)  The  FEL  must  be  to  the  same  level 
of  significant  digits  as  the  emission 
standard  (one-tenth  of  a  gram  per  brake 
horsepower  for  NOx  emissions  and  one- 
hundredth  of  a  gram  per  brake 
horsepower-hour  for  particulate 
emissions). 

(B)  In  no  case  may  the  FEL  exceed  the 
upper  limit  prescribed  in  the  section 
concerning  the  ap>plicable  heavy-duty 


engine  NOx  and  particulate  emission 
standards. 

(iii)  Calculate  the  projected  emission 
credits  (-)-/  —  )  for  each  participating 
family  and  for  each  pollutant  (NOx  and 
particulate),  using  the  equation  in 
paragraph  (c)  of  this  section  and  the 
applicable  factors  for  the  specific  engine 
family. 

(iv)(A)  Determine  and  state  the  source 
of  the  needed  credits  for  engine  families 
requiring  credits  for  certification. 

(B)  State  where  the  projected  credits 
will  be  applied  for  engine  families 
generating  credits. 

(C)  Credits  may  be  obtained  from  or 
applied  to  only  engine  families  within 
the  same  averaging  set  as  described  in 
paragraphs  (d)  and  (e)  of  this  section. 
Credits  are  available  for  averaging, 
trading,  or  banking  as  defined  in 

§  86.090-2,  may  be  applied  singly  to  a 
given  engine  family,  or  reserved  as 
defined  in  §  86.091-2. 

(2)  Based  on  this  information  each 
manufacturer's  certification  application 
must  demonstrate: 

(i)  That  each  engine  family  has  net 
mass  emissions  of  zero  using  the 
methodology  in  paragraph  (c)  of  this 
section  with  any  credits  obtained  from 
averaging,  trading  or  banking. 

(ii)  The  source  of  the  credits  to  be 
used  to  comply  with  the  emission 
standard  if  the  FEL  exceeds  the 
standard,  or  where  credits  will  be 
applied  if  the  FEL  is  less  than  the 
standard.  In  cases  where  credits  are 
being  obtained,  each  engine  family 
involved  must  state  specifically  the 
source  (manufacturer/engine  family)  of 
the  credits  being  used.  In  cases  where 
credits  are  being  generated/supplied, 
each  engine  family  involved  must  state 
specifically  the  designated  use 
(manufacturer/engine  family)  of  the 
credits  involved.  All  such  reports  shall 
include  all  credits  involved  in  averaging, 
trading  or  banking. 

(3)  During  the  model  year 
manufacturers  must: 

(i)  Monitor  projected  versus  actual 
production  to  be  certain  that  compliance 
with  the  emission  standards  is  achieved 
at  the  end  of  the  model  year. 

(ii)  Provide  the  quarterly  and  end-of- 
model  year  reports  required  under 
§  86.091-23. 

(4)  Projected  credits  based  on 
information  supplied  in  the  certification 
application  may  be  used  to  obtain  a 
certificate  of  conformity.  However,  any 
such  credits  must  be  verified  based  on 
review  of  end-of-model  year  reports, 
any  audits  it  conducts,  and  any  other 
verification  steps  deemed  appropriate 
by  the  Administrator. 

(5)  Compliance  under  averaging, 
banking,  and  trading  will  be  determined 


at  the  end  of  the  model  year.  Engine 
families  without  an  adequate  amount  of 
verified  NOx  and/or  particulate 
emission  credits  will  violate  the 
conditions  of  the  certificate  of 
conformity.  The  certificates  of 
conformity  may  be  voided  ab  initio  for 
each  engine  in  those  families,  regardless 
of  the  source  cited  for  the  credits. 

(6)  If  EPA  or  the  manufacturer 
determines  that  a  reporting  error 
occurred  on  a  report  previously 
submitted  to  EPA  under  this  section,  the 
manufacturer's  credits  and  credit 
calculations  shall  be  recalculated. 
Erroneous  positive  credits  will  be  void. 
Erroneous  negative  credits  may  be 
verified  by  EPA  for  retroactive  use.  The 
end-of-year  credit  balance  will  be 
recalculated  for  the  applicable  model 
year. 

(c)(1)  For  each  participating  engine 
family,  NO,  and  particulate  emission 
credits  (positive  or  negative)  are  to  be 
calculated  according  to  the  following 
equation  and  rounded,  in  accordance 
with  ASTM  E29-67.  to  the  nearest  one- 
tenth  of  a  Megagram  (Mg).  Consistent 
units  are  to  be  used  throughout  the 
equation. 

Emission  credits =(Std- 

FEI.)  X  (CF)  X  (UL)  X  (Production)  x  [lO"  *) 
Where: 

Std=the  current  and  applicable  heavy-duty 
engine  NO.  or  particulate  emission 
standard  in  grams  per  brake  horsepower 
hour  or  grams  per  Megajoule. 
FEL=the  NO,  or  particulate  family  emission 
limit  for  the  engine  family  in  grams  per 
brake  horsepower-hour  or  grams  per 
Megajoule. 
CF=a  transient  cycle  conversion  factor  in 
BHP-hr/mi  or  MJ/mi,  as  given  in 
paragraph  (c)(2)  of  this  section. 
lJL=the  useful  life,  or  alternative  life  as 

described  in  paragraph  (f)  of  S  86.09(V-21, 
for  the  given  engine  family  in  miles. 
Production  =  the  number  of  engines 
produced  for  U.S.  sales  within  the  given 
engine  family  during  the  model  year. 
Production  projections  are  used  for  Initial 
certification.  Actual  production  is  used  for 
end-of-year  verification  and  compliance 
determination. 

(2)  The  transient  cycle  conversion 
factor  is  the  total  cycle  brake 
horsepower-hour  or  Megajoules,  divided 
by  the  equivalent  mileage  of  the 
-  applicable  transient  cycle.  For  Otto- 
cycle  heavy-duty  engines,  the  equivalent 
mileage  is  6.3  miles.  For  diesel  heavy- 
duty  engines,  the  equivalent  mileage  is 
6.5  miles.  When  more  than  one 
configuration  is  chosen  by  EPA  to  be 
tested  in  the  certification  of  an  engine 
family  (as  described  in  §  8a085-24),  the 
conversion  factor  used  is  to  be  based 
upon  the  production-weighted  average 
of  the  conversion  factors  of  all 
configurations  tested. 


(d)  .'^  veraging  sets  for  A'O,  emission 
credits.  The  averaging  and  trading  of 
NO,  emission  credits  will  only  be 
allowed  between  heavy-duty  engine 
families  in  the  same  averaging  set  and  in 
the  same  regional  category.  Engines 
produced  for  sale  in  California 
constitute  a  separate  regional  category 
than  engines  produced  for  sale  in  the 
other  49  states.  The  averaging  sets  for 
the  averaging  and  trading  of  NO, 
emission  credits  for  heavy-duty  engines 
are  defined  as  follows: 

(1)  For  Otto-cycle  heavy-duty  engines, 
(i)  Otto-cycle  heavy-duty  engines 
constitute  an  averaging  set.  Averaging 
and  trading  between  gasoline-fueled 
and  methanol-fueled.  Otto-cycle  heavy- 
duty  engine  families  is  allowed. 
(ii)  Heavy  heavy-duty  engines 
constitute  an  averaging  set.  Otto-cycle 
heav7  heavy-duty  engine  families  may 
therefore  average  and  trade  credits  with 
other  Otto-cycle  heavy-duty  engine 
families  or  with  diesel  heavy  heavy-duty 
engine  families.  However,  any  given 
Otto-cycle  heaNy  heavy-duty  engine 
family  may  not  average  and/or  trade 
with  both  Otto-cycle  non-heavy  heavy- 
duty  engine  families  and  with  diesel 
heavy  heavy-duty  engine  families, 
(iii)  Manufacturers  of  Otto-cycle 
heavy  heavy-duty  engines  must  indicate 
upon  certification  which  averaging  set 
(Otto-cycle  or  diesel  heavfy  heavy-duty) 
these  engine  families  will  participate  in. 
An  Otto-cycle  heavy  heavy-duty  engine 
family  may  not  average  and/or  trade 
credits  within  both  averaging  sets. 

(2)  For  diesel  heavy-duty  engines,  (i) 
Each  of  tht  three  primary  intended 
service  classes  for  heavy-duty  diesel 
engines,  as  defined  in  |  86.090-2. 
constitute  an  averaging  set.  Averaging 
and  trading  between  petroleum-fueled 
and  methanol-fuf  led.  dipsel  engine 
families  within  the  same  primary  service 
class  is  aikiwed. 

(ii)  Heavy  heavy-duty  engines 
constitute  ho  averaging  set.  Averaging 
and  ti.=idiiig  NO,  emission  credits 
between  any  heavy  heavy-duty  engine 
family  (Otto-cycle  or  diesel)  is  allowed 
except  as  provided  for  in  paragraph 
(c)(ll(ii)  of  this  section. 

(e)  Averaging  sets  for  particulate 
emission  credits.  The  averaging  and 
trading  of  particulate  emission  credits 
will  onl>  be  allowed  between  heavy- 
duty  engine  families  in  the  same 
averaging  set  and  in  the  same  regional 
category.  Engines  produced  for  sale  in 
California  constitute  a  separate  regional 
categorji'  than  engines  produced  for  sale 
in  the  other  49  states.  The  averaging  sets 
for  the  averaging  and  trading  of 
particulate  emission  credits  for  heavy- 
duty  engines  are  defined  as  follows: 
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(1)  Enginet  intended  for  use  in  urban 
bates  constitute  ■  separate  averaging 
set  from  all  other  heavy-duty  engines. 
Averaging  and  trading  between 
petroleum-fueled  and  methanol-fueled 
diesel  bus  engine  families  is  allowed. 

(2)  For  heavy-duty  engines,  exclusive 
of  urban  bus  engines,  each  of  the  three 
primary  intended  service  classes  for 
heavy-duty  diesel  engines,  as  defined  in 
S  86.090-2.  constitute  an  averaging  set. 
Averaging  and  trading  between 
petroleum-fueled  and  methanol-fueled 
diesel  engine  families  within  the  same 
primary  service  class  is  allowed. 

(3)  Otto-cycle  engines  may  not 
participate  in  particulate  averaging, 
trading,  or  banking. 

(f)  Banking  of  NOx  and  particulate 
emission  credits.  (1)  Credit  ijeposits.  (i) 
Emission  credits  may  be  banked  only 
from  engine  famiUes  produced  during 
the  three  model  years  prior  to  the 
effective  model  year  of  a  new  HOE  NO« 
or  particulate  emission  standard. 
Credits  may  not  be  banked  from  engine 
families  made  during  any  other  model 
year.  Particulate  emission  credits  may 
be  banked  only  when  a  change  in  the 
particulate  emission  standard  occurs. 
NOx  emission  credits  may  be  banked 
only  when  a  change  in  the  NOx  emission 
standard  occurs,  or,  NOx  end  particuJate 
emission  credits  may  be  banked  from 
engine  families  produced  in  any  model 
year. 

(ii)  Manufacturers  may  bank  credits 
only  after  the  end  of  the  model  year  and 
after  EPA  has  verified  their  end-of-year 
report.  During  the  model  year  and  before 
submittal  of  the  end-of-year  report, 
credits  originally  designated  in  the 
certification  process  for  banking  will  be 
considered  reserved  and  may  be 
redesignated  for  trading  or  averaging. 

(2)  Credit  withdrawals,  (i)  Banked/ 
reserved  credits  shall  be  available  for 
use  three  model  years  prior  to,  through 
two  model  years  immediately  after  the 
effective  date  of  a  new  HDE  NOx  or 
particulate  emission  standard,  as 
applicable.  However,  credits  not  used 
within  the  period  specified  above  shall 
be  forfeited,  or,  banked  credits  shall  be 
available  for  use  within  five  model 
years  following  the  model  year  in  which 
they  were  generated.  Credits  not  used 
within  the  period  specified  above  shall 
be  forfeited. 

(ii)  Manufacturers  withdrawing 
banked  emission  credits  shall  indicate 
so  during  certification  and  in  their  credit 
reports,  as  described  in  S  86.091-23. 

(3)  Use  of  banked  emission  credits. 
The  use  of  banked  credits  shall  be 
within  the  restrictions  described  in 
paragraphs  (d)  and  (e)  of  this  section, 
and  only  for  the  following  purposes: 


(i)  Banked  credits  may  be  used  singly 
for  a  given  engine  family,  in  averaging, 
or  in  trading,  or  in  any  combination 
thereof,  during  the  certification  period. 
Credits  declared  for  banking  from  the 
previous  model  year  but  unreviewed  by 
EPA  may  also  be  used.  However,  if  0'A 
finds  that  the  reported  credits  can  not  be 
verified,  they  will  be  unavailable  for 
use. 

(ii)  Banked  credits  may  not  be  used 
for  NOx  or  particulate  averaging  and 
trading  to  offset  emissions  that  exceed 
an  FEL  Banked  credits  may  not  be  used 
to  remedy  an  in-use  nonconformity 
determined  by  a  Selective  Enforcement 
Audit  or  by  in-use  testing. 

(g)  Referring  to  paragraph  (f)(l)(i)  of 
this  section,  credits  generated  in  a  given 
model  year  for  use  in  the  subsequent 
(next)  model  year's  trading  program  may 
remain  reserved.  Use  of  this  provision 
requires  that  the  end-of-model  year 
report  for  the  year  the  credits  are 
generated  designate  that  credits  are 
intended  for  trading  in  the  next  model 
year  and  state  the  amount  of  credits  to 
be  traded.  Any  such  credits  must  be 
used  in  trading  during  the  next  model 
year  and  would  be  lost  at  the  end  of  that 
model  year  if  not  used  for  trading.  The 
only  exception  would  be  if  the  credit 
generation/use  occurred  within  model 
years  when  the  banking  program 
allowed  deposit/withdrawals, 
respectively.  In  these  situations  the 
credit  could  be  banked  if  not  used, 
subject  to  the  other  provisions  of  the 
banking  program. 

(h)(1)  The  following  paragraphs 
assume  NOx  and  particulate  NCPs  will 
be  available  for  the  1991  and  later  model 
year  HI^. 

(2)  Engine  families  using  NOx  and/or 
particulate  NCPs  but  not  involved  in 
averaging: 

(i)  May  not  generate  either  NOx  or 
particulate  credits  for  banking  and 
trading. 

(ii)  May  not  use  either  NOx  or 
particulate  credits  from  banking  and 
trading. 

(3)  If  a  manufacturer  has  any  engine 
family  upon  which  application  of  NCPs 
and  credits  is  desired,  that  family  must 
be  separated  into  two  distinct  families. 
One  family,  whose  FEL  equals  the 
standard,  must  use  NCPs  only  while  the 
other,  whose  FEL  does  not  equal  the 
standard,  must  use  credits  only. 

(4)  If  a  manufacturer  has  any  engine 
family  in  a  given  averaging  set  which  is 
using  NOx  and/or  particulate  NCPs, 
none  of  that  manufacturer's  engine 
families  in  that  averaging  set  may 
generate  credits  for  banking  and  trading. 

(5)  If  within  a  given  averaging  set,  a 
manufacturer  has  NOx  or  particulate 
credits  available  from  banking  but  it 


desires  to  purchase  NOx  or  particulate 
NCPs  instead  the  credit  value  would  be 
eliminated. 

(i)  In  the  event  of  a  negative  credit 
balance  in  a  trading  situation,  both  the 
buyer  and  the  seller  would  be  liable. 

20.  Section  86.091-21  of  Subpart  A  is 
proposed  to  be  amended  by  revising 
paragraphs  (b)(6)(i)(A).  (b){6)(i)(B). 
(b)(6)(ii)(A),  (b)(e)(ii)(B)  and  adding 
(b)(e)(iii]  to  read  as  follows: 

S  Mi.091— 21  AppNcaltoii  of  cortMlcatlon. 

*        «        *        •        • 

(b)  •  •  * 

(e)(i)(A)  If  the  manufacturer  elects  to 
participate  in  the  particulate  averaging 
program  for  diesel  Ught-duty  vehicles 
and/or  diesel  light-duty  trucks,  the 
application  must  list  the  particulate  FEL 
and  the  projected  U.S.  production 
volume  of  the  family  for  the  model  year. 

(B)  The  manufacturer  shall  choose  the 
level  of  the  family  particulate  emission 
Umits,  accurate  to  one-hundredth  of  a 
gram  per  mile. 
***** 

(ii)(A)  If  the  manufacturer  elects  to 
participate  in  the  NOx  averaging 
program  for  light-duty  trucks,  the 
application  must  list  the  NOx  FEL  and 
the  projected  U.S.  production  volume  of 
the  family  for  the  model  year. 

(B)  The  manufacturer  shall  choose  the 
level  of  the  family  NOx  emission  limits, 
accurate  to  one-tenth  of  a  gram  per  mile. 
***** 

(iii)  If  the  manufacturer  elects  to 
participate  in  any  of  the  particulate 
and/or  the  NOx  averaging,  trading,  or 
banking  programs  for  heavy-duty 
engines,  the  application  must  list  the 
information  required  in  {  86i)91-15  and 
S  86.091-23. 

21.  Section  86.091-23  of  Subpart  A  is 
proposed  to  be  amended  by  revising 
paragraphs  (f)  and  (g),  and  adding 
paragraphs  (h),  (i),  (j)  and  (k),  to  read  as 
follows: 

fMjM1-23    Raquiroddata. 

***** 

(f)  Additionally,  manufacturers 
participating  in  the  particulate  averaging 
program  for  diesel  light-duty  vehicles 
and  diesel  light-duty  trucks  shall  submit: 

(1)  In  the  application  for  certification, 
a  statement  that  the  vehicles  for  which 
certification  is  requested  will  not,  to  the 
best  of  the  manufacturer's  belief,  when 
included  in  the  manufacturer's 
production-weighted  average  emission 
level,  cause  the  applicable  particulate 
standard(s)  to  be  exceeded. 

(2)  No  longer  than  90  days  after  the 
end  of  a  given  model  year  of  production 
of  engine  families  included  in  one  of  the 


diesel  povteiiatB  averagiiig  ptogjcans, 
the  number  of  vehicles  produced  m,  eock 
engine  family  at  each  certified 
particulate  I^  along  with  the  resulting 
production-weighted  awciagr  parlienlate 
emission  level 

(gj  Additional^,  manu/acturen 
participating  in  the  NOx  averaging 
program  for  light-duty  trucks  shall 
submit: 

(1)  In  the  application  for  certificattas. 
a  statanent  (hat  the  vehicle*  ior  which 
cerHficatiaw  ia  required  will  nat.  to  t^ 
best  9t  the  Bianirfartuirr's  belief,  when 
included  in  tha  Baaaii£acturet*^a 
productioo-weighted  average  •■ 
level,  cauift  the  applicable  NOx 
standardfs)  to  be  cxeecdcd. 

(2)  No  longer  than  90  days  aftct  die 
ead  of  ■  ^wnn  madtl  year  e£  ptedaction 
of  eq^a*  fanijie*  iachided  m  the  ltf)s 
averaging  jwopaau  the  Muiber  of 
vdiieica  laodwccdl  is  each  c^gMi*  faafly 
at  each  certified  NOk  FQ%  alaag  with 

average  NOx  aniaaien  kweL 
(h)  Addttteraatty.  BaMfhctiireia 

r  of  the  NOk  and/or 


sion 


focheavy^ty 
-^..^ Haiitaut: 

(1)  la  the  upplicatiaa  fei  cartifieation; 
(i)  A  statOMMt  that  the  ei^iMa  far 

which  eertificatiaa  »  K^MSlcd  win  not, 
to  the  beat  of  the  nuBHfaBlaEcr'a  bdiei 
when  included  in  any  of  the  averaging, 
trading,  or  banking  programs  cause  the 
applieafeh  NQ[  orparticnkte 
standard(s)  to  be  exceeded. 

(ii)  Tike  tn»  (NOx  or  psriiciikfe]  and 
the  projeclad  mmihs  i  of  eredM» 
geneFated/needed  foi  Mis  Uaiafy,  the 
applicable  evafaging  aet,  the  prafected 
U.S.  pKxhKtioB  w^mes,  and  ^  values 
required  to  ealcaiate  creffits  ae  given  in 
S  88Um-15,  MBBcrfaeturen  ahall  atso 
submit  how  and  where  credit  sm pluses 
are  to  be  dispersed  and  how  and 
through  wha*  meana  credit  defkita  are 
to  be  met,  as  explained  in  9  86.091-15. 

(2)  Qaarterly  reports  for  each  engine 
family  participating  in  any  of  the  trading 
programs. 

(i)  These  reporto  shall  be  submitted 
within  30  dajrs  after  the  end  of  each 
calendar  yeai  quarter  (/.e..  March  3a 
June  3ft  September  38,  and  December 
31)  to:  Director,  Manufacturers 
Operations  Division  {EN-340F),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washmgton,  DC  2046a 

(ii)  These  reports  shall  indicate  the 
engine  family,  the  averaging  set,  the 
actual  quarterly  and  cumulative  U.S. 
production  volumes;  the  values  required 
to  calculate  credits  as  given  in  §  86.091- 
15,  and  the  resulting  type  (NOx  or 
particulate)  and  number  of  credits 
generated/required.  Manufacturers  shall 


also  submit  how  and  where  credit 
sorplases  are  10  dSspened  and  hew  am) 
through  wiia4  means  creA  deffcfts  are 
to  be  met. 

(31  End-of-year  reports  for  each  engine 
family  participating  in  any  of  the 
averaging',  traxffing.  or  banking  programs. 

(Q  These  reports  shall  be  submitted 
within  30  days  of  the  end  of  the  model 
year  to:  Director,  Manu&cturera 
Operations  Division  (E^(-34aF],  US. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington.  DC  20460. 

fii)  These  reports  shalT  indicate  the 
engine  Comily,  the  averaging  set  the 
actual  U.S.  production  vohune,  the 
values  required  to  calculate  credits  as 
given  in  {  86.091-15,  aod  tbe  resultlBg 
type  (NO,  or  particulate)  and  number  of 
credits  generated/required. 
Manufacturers  shall  also  submit  how 
and  where  credit  surpluses  were 
(fispersed  (or  are  to  be  bankecQ  and  bow 
and  throu^  wiiat  means  credit  deffdts 
weremet 

(i)  Faflure  by  a  manufacturer 
participating  in  die  averaging,  trading,  or 
banking  programs  to  submit  any 
qnarteriy  or  end-of-year  report  (as 
applicable}  in  the  specified  time  for  all 
vehicles  and  engines  that  are  part  of  an 
averaging  set  is  a  violation  of  section 
203(a)(1)  of  the  Clean  Air  Act  for  each 
such  vritrcle  and  engine. 

07  Failure  by  a  manufacturer 
generating  credHs  for  deposit  only  in 
either  the  HDE  NO,  or  particulate 
banking  prefpaoM  ts  submit  their  eid- 
of-yeart^MTts  ia  the  mn^beaiake 
specified  time  period  (/.cl,  36  days  after 
the  end  of  the  model  year)  sbaH  result  in 
the  credits  not  being  available  for  use 
until  such  reports  are  received  and 
verified.  Use  of  projected  credits 
pendiag.  verification  will  not  be 
permitted  in  these  cireumstances. 

(k)  Engine  families  certified  using 
NCPs  are  not  required  to  meet  the 
requirements  outlined  above. 

ZL  Section  86.091-30  of  Subpart  A  is 
proposed  to  be  amended  by  revising 
paragraphs  (a)(l)(i).  (a)(10).  (a)(ll). 
(b)(3),  (c)(l)(iii)  introductory  text 
(c)(l){iv)  and  {c)(4)  to  read  as  follows: 

§86.091-30    Certification. 

(a)(l)(i)  If,  after  a  review  of  the  test 
reports  and  data  submitted  by  the 
manufacturer,  data  derived  from  any 
inspection  carried  out  under  §  86.091- 
7(d),  and  any  other  pertinent  data  or 
information,  the  Administrator 
determines  that  a  test  vehicle{s)  (or  test 
engine(8))  meet(s)  the  requirements  of 
the  Act  and  of  this  subpart,  he  will  issue 
a  certificate  of  conformity  with  respect 
to  such  vehicle(8)  (or  engine(s))  except 


are 


in  cases  covered  by  paragraphs  (a){l)(ii) 
and  (c)  of  this  section. 

(10)(i)  For  diesel  light-duty  vehicle  and 
diesel  light-duly  truck  families  which 
are  included  in  a  particulate  averaging 
program,  the  manufacturer's  production- 
weighted  average  of  the  partksdate 
emission  limits  of  all  engine  faniUes  in  a 
participating  class  or  classes  shall  not 
exceed  the  applicable  diesel  particulate 
standard,  or  the  composite  particulate 
standatd  defined  in  1 86,000-2  as 
appropriate,  at  the  end  of  the  model 
year,  as  deterauaed  in  accordance  with 
40  CFR  Part  aa.  The  certificate  shall  be 
void  ab  initio  fcir  thsae  veUclea  causing 
the  productiao-weighted  FEL  to  exceed 
the  particulate  standard. 

(ii)  For  all  heavy-duty  diesel  eagines 
which  are  iackded  in  die  pvticaiate 
averagiag,  trading,  sv  banking  programs 
under  I  atwOBV-lS: 

(A)  All  certificatca  i 
conditional  upon  the  i 
complying  wilh  die  pcoviaiena  a£ 
f  8eiiei-45  aod  the  averaging,  trading, 
and  haniuqg  idntad  praviaiaa  of  other 
applicable  aacttons.  bodi  daring  and 
after  the  model  year  prodacttuu. 

{B)  Faihire  to  camply  with  all 
provisiona  of  S  aa.fl8!l-15  will  be 
conaideccd  to  be  a  Eaifare  to  satisfy  die 
conditions  opon  which  the  certificate 
was  taaued.  and  the  certificate  may  be 
deaned  void  ab  ioMia. 

(C)  The  mannfactttrer  shell  bear  die 
boden  of  estnhfcihing  to  the  satiafaction 
of  the  Administrator  that  the  coodiiimis 
upon  which  the  certificate  was  issaed 
were  satisfied  or  excused. 

(ll)(i)  For  light-duty  truck  famiKes 
which  are  included  in  a  NO,  averaging 
program,  the  manufacturer's  production- 
weighted  average  of  the  NO,  emission 
limits  of  all  such  engine  families  shall 
not  exceed  the  applicable  NO,  emission 
standard,  or  the  composite  NO, 
emission  standard  defined  in  S  86.088-2, 
as  appropriate,  at  the  end  of  the  model 
year,  as  determined  in  accordance  with 
40  CFR  Part  8a  The  certificate  shall  be 
void  ab  initio  for  those  vehicles  causing 
the  production-weighted  FEL  to  exceed 
the  NO,  standard. 

(ii)  For  all  heavy  duty  engines  which 
are  included  in  the  NO,  averaging, 
trading,  or  banking  programs  under 
S  86.091-15: 

(A)  All  certificates  issued  are 
conditional  upon  the  ma^ufac^J^e^ 
complying  with  the  provisions  of 

§  86.090-15  and  the  averaging,  trading, 
and  banking  related  provision  of  other 
applicable  sections,  both  during  and 
after  the  model  year  production. 

(B)  Failure  to  comply  with  all 
provisions  of  §  86.091-15  will  be 
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considered  to  be  a  failure  to  satisfy  the 
conditions  upon  which  the  certificate 
was  issued,  and  the  certificate  may  be 
deemed  void  ab  initio. 

(C)  The  manufacturer  shall  bear  the 
burden  of  establishing  to  the  satisfaction 
of  the  Administrator  that  the  conditions 
upon  which  the  certificate  was  issued 
were  satisfied  or  excused. 

(b)  •  •  • 

(3)  If  afier  a  review  of  the  test  reports 
and  data  submitted  by  the  manufacturer, 
data  derived  from  any  additional  testing 
conducted  pursuant  to  S  86.090-29,  data 
or  information  derived  from  any 
inspection  carried  out  imder  S  86.091- 
7(d)  or  any  other  pertinent  data  or 
information,  the  Administrator 
determines  that  one  or  more  test 
vehicles  (or  test  engines)  of  the 
certification  test  fleet  do  not  meet 
applicable  standards  (or  family  emission 
limits,  as  appropriate),  he  will  notify  the 
manufacturer  in  writing,  setting  for^  the 
basis  for  his  determination.  Within  30 
days  following  receipt  of  the 
notification,  the  manufacturer  may 
request  a  hearing  on  the  Administrator's 
determination.  The  request  shall  be  in 
writing,  signed  by  an  authorized 
representative  of  the  manufacturer  and 
shall  include  a  statement  specifying  the 
manufacturer's  objections  to  the 
Administrator's  determination  and  data 
in  support  of  such  objections.  If,  after  a 
review  of  the  request  and  supporting 
data,  the  Administrator  finds  that  the 
request  raises  a  substantial  factual 
issue,  he  shall  provide  the  manufacturer 
a  hearing  in  accordance  with  §  86.078-6 
with  respect  to  such  issue. 

(c)  •  •  • 
(!)•♦• 

(iii)  Any  EPA  Enforcement  Officer  is 
denied  access  on  the  terms  specified  in 
S  86.091-7(d)  to  any  facility  or  portion 
thereof  whidi  contains  any  of  the 
following: 
*        •        •        *        • 

(iv)  Any  EPA  Enforcement  Officer  is 
denied  "reasonable  assistance"  (as 
defined  in  9  86.091-7(d)  in  examining 
any  of  the  items  listed  in  paragraph 
(c)(l)(iii)  of  this  section. 

(4)  In  any  case  in  which  certification 
of  a  vehicle  (or  engine)  is  proposed  to  be 
withheld,  denied,  revolced,  or  suspended 
under  paragraph  (c)(1)  (iii)  or  (iv)  of  this 
section,  and  in  which  the  Administrator 
has  presented  to  the  manufacturer 
involved  reasonable  evidence  that  a 


violation  of  i  86.091-7(d)  hi  fact 
occurred,  the  manufacturer,  if  he  wishes 
to  contend  that  even  thou^  the 
violation  occurred,  the  vehicle  (or 
engine)  in  question  was  not  involved  in 
the  violation  to  a  degree  that  would 
warrant  withholding,  denial,  revocation, 
or  suspension  of  certification  under 
either  paragraph  (c)(1)  (iii)  or  (iv)  of  this 
section,  shall  have  the  burden  of 
establishing  that  contention  to  the 
satisfaction  of  the  Administrator. 
***** 

23.  Section  86.091-35  of  Subpart  A  is 
proposed  to  be  amended  by  adding 
paragraphs  (a)(3)(iii)(L)  and  (a)(3)(iii)(M) 
to  read  as  follows: 

986.091-35    Labeling. 

(a)  *  *  * 

(3)  •  •  • 

(iii)  *  •  • 

(L)  For  heavy  duty  engines  which  are 
included  in  the  particulate  averaging, 
trading,  or  banking  programs,  the 
particulate  family  emission  limit  to 
which  the  engine  is  certified. 

(M)  For  heavy  dufy  engines  which  are 
included  in  the  NOx  averaging,  trading, 
or  banking  programs,  the  NOx  family 
emission  limit  to  which  the  engine  is 
certified. 


24.  Section  86.094-11  of  Subpart  A  is 
proposed  to  be  amended  by  revising 
paragraph  (a)(l)(iv)(B)  to  read  as 
follows: 

9860)94-11    Emission  stmdanto  for  1994 


(a)(1)  •  •  • 

(iv)  *  *  • 

(B)  A  manufacturer  may  elect  to 
include  all  or  some  of  its  diesel  heavy- 
duty  engine  families  in  some  or  all  of  the 
particulate  averaging,  trading,  or 
banking  programs  for  heavy-duty 
engines,  within  the  restrictions 
described  in  9  86.091-15.  If  the 
manufacturer  elects  to  include  engine 
families  in  any  of  these  programs,  the 
particulate  FEL  may  not  exceed: 

[1]  For  engine  families  intended  for 
use  in  urban  buses,  0.25  gram  per  brake 
horsepower-hour  (0.093  gram  per 
megajoule). 

[2]  For  engine  families  not  intended 
for  use  in  urban  buses,  0.60  gram  per 
horsepower  (0.22  gram  per  megajoule). 

(J)  These  ceiling  values  apply  whether 
credits  are  used  in  an  averaging  program 


or  applied  singly  to  a  given  engine 
family. 


Subpart  L—[ArMnd«d] 

25.  A  new  9  86.1104-00  is  proposed  to 
be  added  to  Subpart  L  to  read  as 
follows: 

986.1104-90    Dstsrmlnation  Of  uppsr 

MINIS. 

(a)  The  upper  limit  applicable  to  a 
pollutant  emission  standard  for  a  sub- 
class of  heavy-duty  engines  or  heavy- 
duty  vehicles  for  which  an  NCP  is 
established  in  accordance  with 

9  86.1103-87,  shall  be  the  previous 
pollutant  emission  standard  for  that 
subclass. 

(b)  If  no  previous  standard  existed  for 
the  pollutant  under  paragraph  (a)  of  this 
section,  the  upper  limit  will  be 
developed  by  EPA  during  rulemaking. 

(c)  If  a  manufacturer  participates  in 
any  of  the  emissions  averaging,  or 
banking  programs,  and  carries  over 
certification  of  an  engine  family  from 
the  prior  model  year,  the  upper  limit  for 
that  engine  family  shall  be  the  family 
emission  limit  of  the  prior  model  year, 
unless  the  family  emission  limit  is  less 
than  the  upper  limit  determined  in 
paragraph  (a)  of  this  section. 

26.  A  new  9  86.1104-91  is  proposed  to 
be  added  to  Subpart  L  to  read  as 
follows: 

986.1104-91    Dstsrminaticn  Of  upper 


(a)  The  upper  limit  applicable  to  a 
pollutant  emission  standard  for  a  sub- 
class of  heavy-duty  engines  or  heavy- 
duty  vehicles  for  which  an  NCP  is 
established  in  accordance  with 

9  86.1103-87,  shall  be  the  previous 
pollutant  emission  standard  for  that 
subclass. 

(b)  If  no  previous  standard  existed  for 
the  pollutant  under  paragraph  (a)  of  this 
section,  the  upper  limit  will  be 
developed  by  EPA  during  rulemaking. 

(c)  If  a  manufacturer  participates  in 
any  of  the  emissions  averaging,  trading, 
or  banking  programs,  and  carries  over 
certification  of  an  engine  family  from 
the  prior  model  year,  the  upper  limit  for 
that  engine  family  shall  be  the  family 
emission  limit  of  the  prior  model  year, 
unless  the  family  emission  limit  is  less 
than  the  upper  limit  determined  in 
paragraph  (a)  of  this  section. 

(PR  Doc.  89-12186  Filed  5-24-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatratlon 

14  CFR  Part  170 

[Docket  NOk  28909;  Nottoe  8^131 

RIN2120-AC9a 

EelaiMalMnent  and  Diaoontlnuance 
Crtterfa  for  Airport  Traffic  Control 
Tower  FadHtlea 

AOBNCV:  Federal  Aviation 
Admloistration  (FAA).  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

■UMMAHV;  This  proposed  rule  prescribes 
benefit-cost  based  criteria  for 
establishment  and  discontinuance  of 
visual  flight  rule.  (VFR).  airport  trafflc 
control  tower  facilities.  It  considers 
trafHc  density  (number  of  aircraft 
operations  writhout  consideration  of 
aircraft  size),  passengers  served,  and 
aircraft  operating  efnciencies  along  with 
the  cost  of  establishing  and  maintaining 
or  decommissioning  a  tower.  The 
Federal  Aviation  Administration  utilizes 
these  criteria  to  assess  benefits  and 
costs  associated  with  establishing  or 
decommissioning  an  airport  traffic 
control  tower  at  an  airport  as  a  part  of 
its  mission  to  maximize  safety  and 
efHciency  throughout  the  airport  and 
airway  system  consistent  with  available 
resources.  This  regulation,  if 
promulgated,  would  implement  the 
requirements  of  recent  legislation 
requiring  the  publication  of  criteria  for 
navigational  aids  and  airport  traffic 
control  towers  as  a  Federal  regulation. 
OATia:  Comments  must  be  received  on 
or  before  July  8, 1989. 
AOORCSata:  Send  comments  on  the  rule 
in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attn:  Rules  Docket  (AGC-2tO). 
Docket  No.  25900, 800  Independence 
Ave..  SW..  Washington.  DC  20591;  or 
deliver  comments  in  triplicate  to:  FAA 
Rules  Docket,  Room  915-G,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591. 

Comments  may  be  examined  in  the 
Rules  Docket,  weekdays  except  Federal 
Holidays,  between  8:30  a.m.  and  5:00 
p.m.     . 

FOn  niRTHER  INFORMATION  CONTACT: 

Mr.  Ward  Keech,  Office  of  Aviation 
Policy  and  Plans,  Federal  Aviation 
Administration,  800  Independence  Ave.. 
SW.,  Washington,  DC  20591;  telephone 
(202)  267-3312. 

Comments  invited  Interested  persons 
are  invited  to  participate  in  these 
preliminary  rulemaking  procedures  by 
submitting  such  written  data,  views,  or 


arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  dodcet  or  notice  number  end 
be  submitted  in  triplicate  to  the  address 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Administrator 
before  taking  further  rulemaking  action. 
Persons  wishing  the  FAA  to 
acknowledge  the  receipt  of  their 
comment  submitted  in  response  to  diis 
notice  must  submit  with  those  comments 
a  preaddressed.  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.25909.''  The 
postcard  will  be  date  stamped  and 
returned  to  commenter.  All  comments 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaldng  will  be  filed  in  the 
docket.  A  final  rule  will  be  issued,  if  it  is 
determined  to  be  in  the  public  interest  to 
proceed  with  further  rulemaking  after 
considering  the  available  data  and 
comment  received  in  response  to  tlie 
Notice  of  Proposed  Rulemaking. 

Availability  of  NPRM.  Any  person 
may  obtain  a  copy  of  this  Notice  by 
submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center  (APA-230),  800  Independence 
Avenue,  SW^  Washington.  DC  20591,  or 
by  calling  (202)  287-3484.  Requests 
should  identify  the  number  of  this 
Notice.  Persons  interested  in  being 
placed  on  the  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A.  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedures. 

aUFn^MCNTARV  INFORMATION: 

Background 

The  Federal  Aviation  Administration 
has  the  responsibility  to  establish  or 
discontinue  airport  traffic  control  towers 
through  the  national  airspace  system 
when  activity  levels  and  safety 
considerations  merit  such  action. 
Criteria  for  the  installation  of  towers 
have  been  historically  developed  by  the 
FAA  and  its  predecessor  organization, 
approved  internally  within  the 
organization,  and  published  since  1951. 
Current  criteria.  Including  the  general 
qualifications  necessary  to  become  a 
candidate  site,  for  establishment  and 
discontinuance  of  visual  flight  rule. 
airport  traffic  control  towers  are 
published  in  AirK-ay  Planning  Standard 
Number  One — Terminal  Air  Navigation 
Facilities  and  Air  Traffic  Control 
Services  (APS-1)  (FAA  Order  No. 


7031.2C)  November  15, 1984  and  detailed 
in  Report  Number  APO-83-2. 
EMtablishment  and  Discontinuance 
Criteria  for  Airport  Traffic  Control 
Towers.  Decisions  to  establish  and 
operate  airport  traffic  control  towers 
have  been  and  will  continue  to  be  based 
■pon  benefits  exceeding  costs  of  such 
actions.  The  Airport  and  Airway  Safety 
and  Capacity  Expansion  Act  of  1987, 
Pub.  L 100-223,  Section  308  (49  U.S.C. 
1348),  mandated  that  these  criteria  be 
revised  and  for  the  first  time 
promulgated  through  Federal 
administrative  regulation. 

Criteria  to  establish  Airport  Traffic 
Control  Towers  has  evolved  over  time. 
Initially  applied  in  1951,  a  minimum 
number  of  operations  was  required  to 
qualify  as  a  tower  candidate.  From  1951 
through  1974,  FAA  established  minimum 
qualifying  levels  of  24.000  annual 
itinerant  operations  at  air  carrier 
airports  and  50,000  annual  itinerant 
operations  at  general  aviation  (GA) 
aiiports.  Differential  levels  of  operations 
were  established  under  the  theory  that 
at  air  carrier  airports,  there  was  a 
greater  mix  of  traffic,  utilizing  aircraft 
with  a  wider  range  of  performance 
characteristics,  thus  creating  a  greater 
potential  for  accidents. 

In  1975,  the  criteria  were  revised  to 
incorporate  benefit  cost  analysis.  To 
qualify  for  establishment  of  a  tower,  the 
ratio  of  benefits  to  costs  must  equal  or 
exceed  one. 


Benefits 
Costs 


>  1 


Forming  the  basis  of  current  criteria,  the 
1975  criteria  considered  collision  and 
accident  risk,  reduction  in  flying  time. 
mix  of  aircraft  types,  percentage  of 
passengers  injured  and  percent  of 
aircraft  damaged. 

Criteria  for  the  discontinuance  of 
tower  services  have  been  employed 
since  1956.  In  1977  the  first  economic 
based  discontinuance  criteria  was 
detailed  in  draft  report,  "An  Analysis  of 
Continued  Operation  of  Selected  Airporl 
Traffic  Control  Towers",  which 
provided  a  comprehensive  benefit-cost 
approach  to  assess  the  merits  of 
continued  funding  of  towers.  Locations 
were  identified  as  candidates  for 
discontinuance  whenever  benefits  from 
continued  tower  operation  were  less 
than  operating  and  maintenance  costs 
over  a  15-year  forecast  period. 

In  1983  the  FAA  completed  a  revised 
economic  analysis  for  VFR  airport 
traffic  control  towers  and  revised  the 
establishment  discontinuance  criteria. 


These  criteria  will  remain  in  effect  until 
replaced  by  revisions  adopted  through 
the  rulemaking  process. 

The  current  criteria  in  effect  today  are 
divided  into  two  phases.  Phase  I  criteria 


use  a  ratio  test  based  on  one  year's 
activity  for  three  consecutive  reporting 
periods  to  identify  possible  sites  for 
tower  establishment  or  discontinuance. 
A  site  becomes  a  candidate  for  Phase  II 


establishment  analysis  if  the  ratio  sum 
of  the  following  formula  equals  or 
exceeds  1: 


AC  AT  GAI  GAL  MI  KtL 

-»- -^ -f -k- ■ 


>i 


38.000     90.000     ieo,ooo     280,000     48.000     gaooo 


whereas  a  site  becomes  a  candidate  for 
Phase  n  discontinuance  analysis  if  the 


ratio  sum  of  the  following  formula  is  less 
thanl: 


AC  AT  GAI  GAL  MI  ML 

-»- + -»- ■¥ -♦- <1 

15,000       40,000       75.000       125.000       20.000       35,000 


where: 
AC = Air  Carrier  Operations 
AT= Air  Taxi  Operations 
GAI = General  Aviation  Itinerant 

Operations 
GAL= General  Aviation  Local  Operations 
MI=Military  Itinerant  Operations 
ML=Military  Local  Operations 

The  formula  considers  activity  by  user 
classes  and  differentiates  by  aircraft 
size  by  evaluating  air  carrier  and 
commuter  activity,  which  are  defined  in 
part  by  aircraft  size,  in  separate  classes. 
Phase  I  criteria  were  developed  to 
manually  identify  potential  candidates 
which  have  a  chance  of  qualifying  for 
establishment  or  discontinuance  under 
the  more  rigorous,  detailed  benefit-cost 
analysis  calculated  under  Phase  II 
criteria.  Candidate  sites  passing  the 
Phase  I  screening  are  then  subject  to  a 
site  specific  Phase  II  benefit-cost 
analysis.  Phase  II  criteria  compare  the 
present  value  of  tower  benefits  with 
present  value  of  tower  costs  over  a 
fifteen  year  time  frame. 

The  methodology  to  calculate  benefits 
and  costs  for  establishment  and 
discontinuance  criteria,  developed  in 
1983.  are  still  in  effect  today  (see  APO- 
83-2.  Establishment  and  Discontinuance 
Criteria  for  Aiqport  Traffic  Control 
Towers). 

Site  specific  activify  forecasts  are 
used  to  estimate  three  categories  of  VFR 


tower  benefits:  benefits  from  prevented 
collisions  between  aircraft,  benefits 
fit)m  other  prevented  accidents,  and 
benefits  from  reduced  flying  time. 
Considered  in  the  benefit  analysis  is  the 
mix  of  aircraft  types:  air  carrier,  air  taxi, 
general  aviation,  and  military,  and 
levels  of  local  and  itinerant  traffic 
operating  within  the  terminal  area.  Also 
considered  are  the  number  of 
passengers  and  crew  aboard  aircraft 
who  might  be  killed  or  injured  should  a 
collision  or  other  type  of  tower- 
preventable  accident  occur.  Dollar 
values  are  assigned  to  prevented 
fatalities,  injuries,  reduced  aircraft 
operating  cost  and  passengers'  time 
saving  to  provide  a  common  basis  for 
comparing  costs  and  benefits. 

Tower  costs  include  annual  costs  of 
staffing,  maintenance,  equipment, 
supplies  and  leased  services. 
Establishment  costs  also  include  non- 
recurring investment  costs  such  as 
facilities,  equipment,  and  operational 
start-up.  Tower  discontinuance  criteria 
use  the  same  annual  costs  as 
establishment  criteria.  Discontinuance 
criteria  also  consider  the  costs  of  closing 
the  tower. 

A  location  meets  Phase  II  economic 
tower  establishment  criteria  when  the 
benefits  which  derive  from  operating  the 
tower  exceed  the  installation  and 


operation  costs — the  benefit-cost  ratio  is 
equal  to  or  greater  than  one.  A  tower 
meets  Phase  n  discontinuance  criteria 
when  the  bfe-cycle  costs  of  continued 
operation  exceed  the  benefits — the 
benefit-cost  ratio  is  less  than  one.  If  the 
tower  meets  the  initial  benefit-cost 
screening  for  either  estabUshment  or 
discontinuance,  then  a  site-specific 
analysis  is  performed. 

Proposed  Criteria 

As  in  past  criteria,  the  proposed 
criteria  for  VFR  airport  traffic  control 
tower  establishment  requires  that 
candidate  airports  have  life-cycle 
benefits  that  exceed  tife-cycle  costs. 


Present  Discounted  Value 
Benefits 

Present  Discounted  Value  Costs 


>  1 


Criteria  for  airport  control  tower 
discontinuance  specify  that  the  present 
value  of  benefits  derived  from  continued 
tower  operation  compared  to  the  costs 
of  continued  operation  are  less  than  one. 


Present  Discounted  Value 
Benefits 

Present  Discounted  Value  of 
CosU 


<1 
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New  proposed  establishment  and 
discontinuance  criteria  for  airport  trainc 
control  towers,  procedures  to  calculate 
beneflts  and  costs  and  the  results  when 
criteria  are  applied  to  airports  using 
current  forecasts  of  activity  are  detailed 
in  FAA  report  number  FAA-APO-88-12, 
Establishment  Criteria  for  Airport 
Traffic  Control  Towers.  A  copy  of  this 
report  has  been  placed  in  the  public 
docket  for  this  rulemaking.  The  criteria 
methodology  through  which  benefits  and 
costs  are  calculated  have  been  updated 
and  revised  to: 

Comply  with  Pub,LlOO-223. 
Eliminate  Phase  I  Criteria. 
Update  accident  rate  analysis. 
Update  economic  values  used  to 

calculate  benefits  and  costs. 

The  Congressional  mandate  in  Pub.L. 
100-223,  Sec  308  requires  that  certain 
facilities  and  equipment  establishment 
criteria  be  promulgated  by  regulation  for 
the  first  time.  In  addition  the  statute 
requires  that  the  criteria  eliminate 
qualincation  distinctions  based  on 
aircraft  size.  The  proposed  criteria  will 
eliminate  distinctions  according  to 
classes  of  aircraft  in  two  ways.  First,  by 
eliminating  Phase  I  criteria,  the 
distinction  based  on  aircraft  size  will  be 
removed  ("air  carrier"  and  "commuter" 
service  is  defined  in  part  by  aircraft 
size).  Second,  the  methodology  used  to 
calculate  benefits  under  Phase  n  criteria 
will  contain  no  reference  to  aircraft  size. 
The  only  distinctions  in  benefit-cost 
calculation  will  be  according  to  three 
functional  user  groups:  scheduled 
commercial,  nonscheduled  commercial 
and  noncommercial.  These  user  groups 
have  been  constructed  to  reflect 
differences  in  the  nature  of  public 
transport  in  today's  deregulated 
environment,  operating  requirements 
and  sources  of  data  considered  helpful 
in  obtaining  accurate  estimates  of 
potential  tower  benefits. 

In  addition.  Phase  I  will  be  eliminated 
to  reduce  confusion  regarding  the 
meaning  df  the  formula  result.  Phase  1 
was  constructed  as  a  simplified 
screening  device  to  identify  all  potential 
candidates  for  future  benefit-cost 
analysis,  but  Phase  I  does  not  represent 
an  adequate  benefit-cost  result.  Because 
of  improved  automation  and  the 
widespread  availability  of  computer 
equipment,  there  is  no  longer  a  need  for 
the  preliminary  screening  provided  by 
Phase  I  criteria.  Detailed  Phase  II 
benefit-cost  analysis  can  now  be 
dccomplished  quickly  and  accurately. 

Benefit-cost  analysis  of  potential 
airport  traffic  control  towers  will  be 
based  on  two  types  of  benefits,  safety 
and  efficiency,  and  two  types  of  costs, 
annual  and  investment.  Safety  benefits 


derive  from  avoiding  accidents  and  their 
associated  htalities,  ln]uriei  and 
property  damage.  Efficiency  benefits 
derive  from  the  reduction  in  flying 
time — saving  time  of  aircraft  occupants 
and  reducing  rarieble  operating  costs 
for  aircraft.  Investment  costs  include  the 
initial  FAA  costs  associated  with 
installing  and  staffing  a  new  tower. 
Annual  costs  are  comprised  of  staffing 
costs  for  operation  and  maintenance, 
leased  communications  and 
administrative  overhead. 
Discontinuance  criteria  substitute 
decommissioning  costs  for  investment 
costs  in  the  calculation  of  beneflts. 

Explicit  values  assigned  to  passenger 
time,  life.  Injury,  aircraft  replacement 
and  restoration  and  aircraft  operating 
costs  provide  a  basis  for  comparing 
benefits  to  costs  across  airports. 
Economic  beneHts  are  based  on  airport 
specific  aviation  activity  projected  in 
FAA's  annual  Terminal  Area  Forecast 
Benefits  and  costs  will  be  estimated  for 
a  15-year  life  cycle  and  are  discounted 
to  their  present  value  using  a  10  percent 
discount  rate  as  directed  by  the  Office 
of  Management  and  Budget 

How  die  Criteria  Apply 

FAA  uses  the  benefit-cost  criteria  to 
determine  the  eligibility  of  sites  for 
establishment  or  discontinuance  of  VFR. 
airport  traffic  control  tower  facilities.  A 
site  is  eligible  for  establishment  of  a 
facility  or  service  when  the  ratio  of  the 
benefits  to  the  costs  of  establishment 
equals  or  exceeds  1.0.  A  facility  or 
service  may  be  discontinued  if  the 
benefits  expected  to  be  realized  over  the 
remainder  of  its  life  cycle  fall  below  its 
recurring  operation  and 
decommissioning  costs.  Additional 
factors,  such  as  terrain,  weather, 
operational  requirements  or  national 
defense  security  may  also  be  considered 
in  the  evaluation  of  sites  as  candidates 
for  establishment  or  decommissioning. 

Meeting  the  economic  criteria  is 
usually  a  necessary  condition  to  include 
a  site  in  the  FAA  budget  However, 
meeting  the  criteria  is  not  a  guarantee 
that  a  site  will  be  funded. 

Criteria  Results 

All  nonmilitary  airports  included  in 
the  Terminal  Area  Forecast  were 
evaluated  under  the  old  and  new  criteria 
for  establishment  or  discontinuance  of 
an  airport  traffic  control  tower.  All  3.498 
nontowered  airports,  along  with  20  FAA 
contract  towered  airports,  42  nonfederal 
contract  towered  airports,  and  23 
airports  with  decommissioned  and 
temporarily  closed  towers  were 
considered  for  tower  establishment.  Of 
these  sites,  33  had  benefit-cost  ratios  (8/ 
C  ratio)  of  1.0  or  greater  and  could  be 


considered  candidates  for  tower 
establishment  on  a  site  specific  basis. 
An  additional  400  airports  have  FAA 
controlled  towers  and  were  considered 
for  discontinuance.  Of  the  400. 28  had 
benefit-cost  ratios  less  than  1  and  could 
be  evaluated  for  discontinuance  on  a 
site  specific  basis. 

Naad  for  the  Regulation 

This  rule  is  proposed  under  the 
authority  of  the  Airport  and  Airway 
Safety  aind  Capacity  Expansion  Act  of 
1987.  Pub.  L 10O-223.  (49  U.S.C.  1348). 
which  requires  tha  promulgation  of 
regulations  to  establish  criteria  for  the 
installation  of  airport  control  towers  and 
other  navigational  aids.  The 
promulgation  of  this  rule  would  satisfy 
the  requirements  of  the  legislation. 

Regulatory  Evaluation 

The  promulgation  of  this  regulation  is 
expected  to  have  only  minimal  impact  if 
any,  on  the  public.  There  is  no  new  cost 
to  the  FAA  of  applying  the  proposed 
criteria.  As  with  current  criteria,  costs  to 
establish  an  air  traffic  control  tower  are 
not  incurred  until  a  site  specific  benefit- 
cost  analysis  is  comfdeted  and  the 
resulting  benefit-cost  ratio  equals  or 
exceeds  1.  Under  this  initial  screening 
where  benefit-cost  ratios  are  computed 
using  naUopal  average  costs,  33  sites  are 
identified  to  be  analyzed  on  a  site- 
specific  basis.  This  compares  to  a  total 
32  sites  using  existing  criteria  with 
accident  rates,  economic  values  and 
costs  which  have  not  been  updated. 

The  application  of  the  proposed 
criteria  is  a  part  of  normal  procedures  in 
analyzing  potential  ATCT  sites  and  the 
current  rule  merely  further  formalizes 
these  procedures.  The  benefit  of  this 
rule  is  to  inform  the  public  of  the  benefit 
cost  criteria  used  by  the  FAA  for  the 
allocation  of  resources  for  establishment 
of  air  traffic  control  towers  and  further 
assure  adequate  consideration  of  the 
safety  and  efficiency  effects  of  potential 
traffic  control  towers.  Since  this  action 
has  no  identifiable  cost  impact  to  the 
public  and  has  a  positive,  although 
unquantifiable  benefit,  a  detailed 
regulatory  evaluation  is  unnecessary. 

Regulatory  Flexibility  Determination 

This  rule  provides  a  guide  for  internal 
FAA  managsment  in  the  establishment 
and  discontinuance  of  air  traffic  control 
towers;  hence,  it  is  certified  that  this 
rule,  when  promulgated,  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  dte  nationaf  government  and 
the  states,  or  on  die  dSstribntion  of 
power  and  rasponsibitttias  amoiq  the 
varioas  Icveb  of  fosemmeni  Therefine. 
in  aooctduice  wilfa  Ementive  Orto- 
12812.  it  is  dclenaiDed  diat  such  a 
tegulatiim  does  not  have  Fednalism 
inqilications  warrantiiq  the  prepaiation 
of  a  Federalism  AaaesamenL 

The  Proposal 

The  FAA  is  considering  adtfing  a  new 
Part  170  to  the  Federal  Aviation 
Regulations  (14  CFR  Part  170J  to  fist  die 
criteria  bjr  adiidi  the  FAA  will  base  its 
decision  te  estabMi  or  disoEHitiinie  an 
airport  tr^Bc  centrD)  tow«r  at  airports. 
The  airport  traffic  eontrsl  tower  criteria 
are  assigned  la  Soi^iart  B  of  the  new 
part 

Sinca  dw  pn^osal  coBtaiaed  ia  tide 
FAA  dwiiiaiH  waaid  liiijawi  no 
additional  acteiiaiatrative  cost  on  the 
FAA,  the  eatioiated  benefits  are 
expected  to  exceed  the  estimated  costs 
of  their  implrmentntion.  For  die  reasons 
(fiscussed  above,  this  proposal,  il 
adopted,  would  not  have  significant 
economic  impact  on  a  substantial 
number  of  sraaH  entities,  and  a 
regulatory  flwdbiBty  analysis  is  not 
required.  In  addition,  for  the  sane 
reaseoa.  tkapsopoaal  is  not  a  "oMjor 
rule"  under  Executive  Order  12291  and 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedues  (44 
FR 11034:  February  28. 1979). 

List  af  Suhjads  in  14  cm  Part  170 

Air  traffic  control. 
The  Ptopaeed  AmmiitBieot 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  add  a  new 
Part  170  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  170)  as 
follows: 

Part  170  is  added  to  read  as  follows: 

PART  170— ESTABLISHMENT  AND 
DISCONTINUANCE  CRITERIA  FOR  AIR 
TRAFFIC  CONTROL  SERVICES  AND 
NAVIGATIONAL  FACIUTIES 

Subpart  A— eencrel 

Sec 

170.1     Scope. 

170J    Definitiona. 

Subpart  B— Airport  Traffic  Control  Tower 

170.11    Scope. 

170.13    Airport  TrafTic  Control  Tower 

(ATCT)  estabtislnnent  criteria. 
170.15    ATCT  discontinuance  criteria. 


r-  40  U.&C.  1343. 1348, 134a 
1354(a).  1355, 1401. 1421  (as  MnemM  by  Pub. 
L  100-223).  1422  throu^  1430. 1472(c),  1902. 
and  1522: 40  U.aC  lSS(g)  (RaviMd  Pab.  L  97- 
440,  lanuary  12, 1083). 


$170.1 

This  subpart  sets  forth  establishment 
and  discontinuance  criteria  Cor 
navigation  aids  operated  and 
maintained  by  the  United  States. 


As  used  in  this  subpart — 

"Air  carrier  operations."  Arrivals  and 
departures  performed  by  air  carriers 
certificated  in  accordance  with  FAR 
Parts  121  and  127. 

"Air  navigation  facility"  (NAVAID). 
Any  facility  used  in.  available  for  use  ia 
(H*  designated  for  use  in  aid  of  air 
navigation,  inrl^i/fo^f  gj^  IjnHmg  areas, 
lights,  any  apparatus  or  equipment  for 
disseminating  weather  information,  for 
signaling,  for  radio  direction-finding,  or 
for  radio  or  other  electronic 
communication,  and  any  other  structure 
or  mechanism  having  a  similar  puipuse 
for  guiding  or  cmtralMng  fliglit  in  the  air 
or  tiie  landing  or  takeo£F  of  aircraft. 

"Air  traffic  clearance."  An 
autiumzation  by  air  trrffic  control,  for 
the  purpose  of  pteventfa^  coUiaian 
between  known  aircnft  tor  an  airtraft 
to  proceed  under  specified  traffic 
conditions  wttliin  controlled  airspace. 

"Air  traffic  control"  (ATC).  A  service 
diat  promotes  tlie  safe,  orderly,  and 
expeditious  Sow  of  air  traffic,  including 
airport,  approach,  departure,  and 
enroute  air  traffic  control 

"Air  taxL"  An  air  carrier  certificated 
in  accordance  with  FAR  Part  135  and 
authorized  to  provide,  on  demmid, 
public  transportation  of  persons  and 
property  by  aircraft  These  carriers 
generally  operate  small  aircraft  "for 
hire"  for  specific  trips. 

"Air  traffic  controUn-."  Person 
authorized  to  provide  air  traffic  service. 
Refers  to  enroute  and  terminal  control 
personnel. 

"Aircraft  operations."  The  airborne 
movement  of  aircraft  in  controlled  or 
noncontrolled  airport  terminal  areas, 
and  counts  at  enroute  fixed  or  other 
points  where  counts  can  be  made.  There 
are  two  types  of  operations:  local  and 
itinerant. 

(a)  Local  operations  are  performed  by 
aircraft  which: 

(1)  Operate  in  the  local  traffic  pattern 
or  within  sight  of  the  airport. 

(2)  Are  known  to  be  departing  for,  or 
arriving  from  flight  in  local  practice 
areas  located  within  a  20-mile  radius  of 
the  airport. 


(3)  Execute  simulated  instrument 
approaches  or  low  passes  at  the  airport 

(b)  Itinerant  operations  are  all  aircraft 
operations  other  than  local  operations. 

"Airport  surveillance  radar"  (ASR). 
FAA  short-range  radar  for  terminal  air 
traffic  control  This  radar  provides 
aircraft  position  information  by  azimuth 
and  range  data  without  elevation  data. 
Various  models  are  designed  for  ranges 
of  30  to  60  miles. 

"Airport  traffic  control  tower."  A 
terminal  facility  wliich  through  the  use 
of  air /ground  cooununicationa,  visual 
signaling,  and  other  devices,  providea 
ATC  services  to  airborne  aircraft 
operating  in  tha  vidaity  of  an  airport 
and  to  aircraft  operating  on  tlie  airport 
area. 

"Air  traffic  ooBtrol  radar  beacon 
system."  The  form  of  seandary  radar 
used  in  the  air  traffic  contra!  system  for 
control  puiposes.  It  ooosiBtB  of  a  coded 
signal  initiated  from  tlie  ground  coupled 
with  a  similar  reply  from  tiie  aiicrsft  to 
provide  accurate  identification  and 
position  infonnation. 

"Approach."  The  Rigfat  path 
established  by  the  FAA  to  be  used  by 
aircraft  on  landing  at  a  nmway. 

"Approach  control  fadttty."  A 
termhial  air  traffic  coatroi  facility 
providing  approach  control  service. 

"Alternate  airport."  An  airport 
specified  on  a  flijght  plan  to  which  a 
flight  may  proceed  v^en  a  landing  at 
the  point  of  first  intended  landing 
becomes  inadvisable. 

"Arrival"  Any  aircraft  arriving  at  an 
airport  is  referred  to  as  an  arrival 

"Benefit-cost  ratio."  The  quotient  of 
the  discounted  life-cycle  benefits  of  an 
air  traffic  control  service  or  navigaUon 
aid  facility  (i.e.,  ATCT)  divided  by  the 
discounted  life-cycle  costs. 

"Ceiling."  The  vertical  distance 
between  the  ground  or  water  and  the 
lowest  layer  of  clouds  or  obscuring 
phenomena  that  ia  reported  as  "broken." 
"overcast"  or  "obstructioa" 

"Commuter  air  carrier."  An  air  carrier 
certificated  in  accordance  with  FAR 
Part  135  which  operates  aircraft  with  a 
maximum  of  60  seats,  and  provides  at 
least  five  scheduled  round  trips  per 
week  between  two  or  more  points,  or 
carries  mail. 

'Commuter/air  taxi  operations. ' 
Those  arrivals  and  departures 
performed  by  air  carriers  certificated  in 
accordance  with  FAR  Part  135. 

"Criteria."  The  standards  used  by  the 
FAA  for  the  determination  of 
establishment  or  discontinuance  of  a 
service  or  facility  at  an  airport. 

"Control  tower."  See  Airport  Traffic 
Control  Tower. 
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"Departurs."  Any  aircraft  taking  off 
from  an  airport  la  raferrad  to  as  a 
departure. 

"Discontinuance."  The  withdrawal  of 
a  service  and/or  facility  from  an  airport 

"Establishment"  The  provision  of  a 
service  or  facility  to  a  candidate  airport 

"FAA."  Federal  Aviation      * 
Administration. 

"General  aviation."  All  civil  aviation 
activity  except  that  of  air  carriers 
certiflcated  in  accordance  with  FAR 
Parts  121, 123. 127,  and  135.  The  types  of 
aircraft  used  in  general  aviation  (GA) 
activities  cover  a  wide  spectrum  from 
corporate  multi-engine  jet  aircraft 
piloted  by  professional  crews  to 
amateur-built  single  engine  piston 
acrobatic  planes,  balloons,  and 
dirigibles. 

"General  aviation  operations." 
Arrivals  and  departures  of  all  civil 
aircraft,  except  those  classified  as  air 
carrier  and  commuter/air  taxi. 

"IFR."  See  Instrument  Flight  Rules. 

"Instrument  approach."  A  series  of 
predetermined  maneuvers  for  the 
orderly  transfer  of  an  aircraft  under 
instrument  flight  conditions  from  the 
l>eginning  of  the  initial  approach  to  a 
landing,  or  to  a  point  from  which  a 
landing  may  be  made  visually.  It  is 
prescribed  and  approved  for  a  specific 
airport  by  competent  authority  (Federal 
Aviation  Regulation  Part  91). 

"Instrument  flight  rules."  (IFR)  Rules 
governing  the  procedures  for  conducting 
instrument  flight 

"Instrument  landing  system."  (ILS). 
An  instrument  landing  system  whereby 
the  pilot  guides  his  approach  to  a 
runway  solely  by  reference  to 
instruments  in  the  cockpit.  In  some 
instances  the  signals  received  from  the 
ground  can  be  fed  into  the  automatic 
pilot  for  automatically  controlled 
approaches. 

"Instrument  meteorological 
conditions."  (IMC).  Weather  conditions 
below  the  minimum  prescribed  for  flight 
under  Visual  Flight  Rules. 

"Instnmient  operation."  Air  aircraft 
operation  in  accordance  with  an  IFR 
flight  plan  or  an  operation  where  IFR 
separation  between  aircraft  is  provided 
by  a  terminal  control  facility  or  air  route 
traffic  control  center. 

"Life-cycle  benefits."  The  value  of 
services  provided  to  aviation  users  over 
the  life  span  of  a  facility  or  service. 

"Life-cycle  costs."  The  value  of 
research  and  development  costs, 
investment  costs,  maintenance  costs, 
and  termination  costs  over  the  life  span 
of  a  facility  or  service. 

"LORAN-^."  An  electronic 
navigational  system  by  wliich 
hyperbolic  lines  of  position  are 
determined  by  measuring  differences  in 


the  time  of  reception  of  synchronized 
pulse  signals  from  two  fixed 
transmitters. 

"Mean  sea  level"  (MSL).  The  base 
commonly  used  in  measuring  altitudes. 

"Maintenance  costs."  The  costs 
incurred  in  servicing  and  maintaining  a 
facility  after  establishment 

"Microwave  landing  system"  (MLS). 
A  landing  system  which  enables 
equipped  aircraft  to  make  curved  and 
closely-spaced  approaches  to  properly 
instrumented  airports. 

"Non-scheduled  Commercial  Service." 
The  carriage  of  aircraft  in  air  commerce 
of  persons  or  property  for  compensation 
or  hire  that  are  not  operated  in  regularly 
scheduled  service  such  as  charter 
flights. 

"Non-commercial  Traffic."  All  aircraft 
operations  that  are  conducted  free  of 
compensation. 

"Non-precision  approach  procedure." 
An  FAA  standard  for  approaching  an 
IFR  runway  where  no  electronic  glide 
slope  is  available. 

"Present  value"  (PV).  The  value  of  a 
stream  of  future  benefits  or  costs  that 
are  discoimted  to  the  present 

"PVB"  or  "BPV."  The  discounted 
value  of  life  cycle  benefits. 

"PVC"  or  "CPV."  The  discounted 
value  of  life  cycle. 

"PVCM'  or  "CMPV."  The  discounted 
value  of  maintenance  costs  less 
termination  costs  over  a  facility's 
remaining  life  cycle. 

"Primary  radar."  A  radar  system  in 
which  a  minute  portion  of  a  radio  pulse 
transmitted  from  a  site  is  reflected  by  an 
object  and  received  back  at  that  site  for 
processing  and  display  at  an  air  traffic 
control  facility. 

"Radar  beacon."  A  radar  receiver- 
transmitter  aboard  an  aircraft  that 
transmits  a  coded  signal  whenever  its 
receiver  is  triggered  by  an  interrogating 
radar.  The  coded  reply  can  be  used  to 
determine  position  in  terms  of  range  and 
bearing  from  the  beacon.  Also,  called 
beacon,  radar,  and  radar  transponder. 

"Radar  beacon  ATCRBS"  (Secondary 
Radar).  A  radar  system  in  which  the 
object  to  be  detected  is  fitted  with 
cooperative  equipment  in  the  form  of  a 
radar  receiver/ transmitter 
(transponder).  Radar  pulses  transmitted 
from  the  searching  transmitter/receiver 
(interrogator]  site  are  received  by  the 
cooperative  equipment  and  used  to 
trigger  a  distinctive  transmission  from 
the  transponder.  This  latter 
transmission,  rather  than  a  reflected 
signal,  is  then  received  back  at  the 
transmitter/receiver  site  for  processing 
and  display  at  an  air  traffic  control 
facility. 

"Runway."  A  defined  rectangular  area 
on  a  land  airport  prepared  for  the 


landing  and  takeoff  run  of  aircraft  along 
its  length. 

"Runway  visual  range."  The 
horizontal  distance  along  a  runway  a 
pilot  touching  down  can  expect  to  see 
the  high  intensity  runway  lights. 

"Scheduled  commercial  service."  The 
carriage  of  aircraft  in  air  commerce  of 
persons  or  property  for  compensation  or 
hire  based  on  pubUshed  flight  schedules. 

"Separation."  In  air  traffic  control,  the 
spacing  of  aircraft  to  achieve  their  safe 
and  orderly  movement  in  flight  and 
while  landing  and  taking  off. 

'Takeoff  clearance."  Authorization  by 
an  airport  traffic  control  tower  for  an 
aircraft  to  take  off. 

'Terminal  radar  service  area" 
(TRSA).  Airspace  surroimding 
designated  airports  wherein  ATC 
provides  radar  vectoring,  sequencing, 
and  separation  on  a  full-time  basis  for 
all  IFR  and  participating  VFR  Aircraft 
Service  provided  in  a  TRSA  is  called 
Stage  ni  Service.  TRSAs  are  depicted  on 
VFR  aeronautical  charts.  Pilot 
participation  is  urged  but  is  not 
mandatory. 

•Tower."  See  Airport  Traffic  Control 
Tower. 

•Tower  cab."  An  ATC  facility  located 
at  an  airport  Controllers  at  these 
facilities  direct  ground  traffic,  take-offs, 
and  landings. 

•Traffic  pattern."  The  flow  of  aircraft 
operating  on  and  in  the  vicinity  of  an 
airport  during  specified  %vind  conditions 
as  established  by  appropriate  authority. 

'Traffic  advisories."  Advisories 
issued  to  alert  pilots  to  other  known  or 
observed  air  fraffic  which  may  be  in 
such  proximity  to  the  position  or 
intended  route  of  flight  of  their  aircraft 
to  warrant  attention. 

"VFR"  (Visual  Flight  Rules).  The 
symbol  used  to  designate  Visual  Flight 
Rules. 

"VFR  traffic."  Aircraft  operated  solely 
in  accordance  with  Visual  Flight  Rules. 

"Visual  meteorological  conditions" 
(VMC).  Meteorological  conditions 
expressed  in  terms  of  visibility,  distance 
from  cloud,  and  ceiling  equal  to  or  better 
than  specified  minima. 

"Visual  flight  rules"  (VFR).  Rules  that 
govern  the  procedures  for  conducting 
flight  under  visual  conditions.  The  term 
"VFR"  is  also  used  in  the  United  States 
to  indicate  weather  conditions  that  are 
equal  to  or  greater  than  minimum  VFR 
requirements.  In  addition,  it  is  used  by 
pilots  and  controllers  to  indicate  type  of 
flight  plan. 


Subpart  B— Airport  Traffic  Control 
Towers 

9170.11    Scope. 

This  subpart  sets  forth  establishment 
and  discontinuance  criteria  for  Airport 
Traffic  Control  Towers. 

S17ai3    Airport  Traffic  Control  Tower 
(ATCT)  estaNWmient  crtterta. 

(a)  The  following  criteria  along  with 
general  provisions  specified  in  Airway 
Planning  Standard  Number  One, 
Terminal  Air  Navigation  Facilities  and 
Air  Traffic  Control  Services,  FAA 
Order,  7031.2C  must  be  met  before  an 
airport  can  qualify  for  an  ATCT: 

(1)  The  airport  whether  publicly  or 
privately  owned  must  be  open  to  and 
available  for  use  by  the  public  as 
defined  in  the  Airport  and  Airway 
Improvement  Act  of  1982. 

(2)  The  airport  must  be  recognized  by 
and  contained  within  the  National  Plan 
of  Integrated  Airport  Systems. 

(3)  Airport  owners/authorities  must 
have  entered  into  appropriate 


assurances  and  covenants  to  guarantee 
that  the  airport  will  continue  in 
operation  for  a  long  enough  period  to 
permit  the  amortization  of  the  ATCT 
investment. 

(4)  The  FAA  must  be  furnished 
appropriate  land  without  cost  for 
construction  of  the  ATCT. 

(5)  An  airport  meets  the  benefit-cost 
ratio  criteria  specified  herein  utilizing 
three  consecutive  FAA  annual  counts 
and  projections  of  future  traffic  during 
the  expected  life  of  the  tower  facility. 
(An  FAA  annual  count  is  a  fiscal  year  or 
a  calendar  year  activity  summary. 
Where  actual  traffic  counts  are 
unavailable  or  not  recorded,  adequately 
documented  FAA  estimates  of  the 
scheduled  and  nonscheduled  activity 
may  be  used.) 

(b)  An  airport  meets  the  establishment 
criteria  when  it  satisfies  paragraphs 
(a)(1)  through  (a)(5)  of  this  section  and 
its  benefit-cost  ratio  calculated 
according  to  procedures  described  in 
FAA  Report  number  FAA-APO--83-12. 
Establishment  and  Discontinuance 


Criteria  for  Airport  Traffic  Control 
Towers,  dated  December  1988.  equals  or 
exceeds  one.  As  defined  in  §  170  3  of 
this  part  the  benefit-cost  ratio  is  the 
ratio  of  the  present  value  of  the  ATCT 
life-cycle  benefits  (BFV)  to  the  present 
value  of  ATCT  life-cycle  costs  (CPV). 
BPV/CPV  >  1.0 

(c)  The  satisfaction  of  all  the  criteria 
listed  in  this  section  does  not  guarantee 
that  the  airport  will  receive  a  ATCT. 

{170.15    ATCT  Discontinuance  criterta. 

An  ATCT  will  be  subject  to 
discontinuance  when  the  continued 
maintenance  costs  less  termination 
costs  (CMPV)  of  the  ATCT  exceed  the 
present  value  of  its  remaining  life-cycle 
benefits  (BPV): 

BPV/CMPV  <  1.0 

Issued  in  Washington.  DC  on  May  11  liWS 
Dale  E  McDaniel, 

A  cijng  Associate  Administrator  for  Policy. 
Planning  and  International  A  via t ion. 
(FR  Doc.  89-12431  Filed  5-24-89:  8:45  am] 
BtUJNG  CODE  4910-13-M 
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ENVtRONMENTAL  PROTECTION 
AGENCY 

{OPP-34002:  FRL  aS7S-t] 

Peetlddee  Required  To  Be 
Reregletered;  Uet  B 

AQCNCV:  Environmental  Protection 

Agency  (EPA). 

ACTKHt  Notice. 

summary:  EPA  is  publishing  a  list  (List 
B)  of  pesticides  active  ingredient  cases 
(consisting  of  one  or  more  chemically- 
related  active  ingredients)  that  are 
required  to  be  reregistered  under  the 
provisions  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA). 
This  is  the  second  in  a  series  of  four 
such  lists  required  by  the  Act  In 
addition  to  listing  the  pesticides,  this 
notice  describes  the  criteria  which  the 
Agency  used  in  assigning  pesticide 
active  ingredients  to  List  B.  and 
discusses  the  significance  of  inclusion 
on  List  B.  Inclusion  on  this  list  does  not 
affect  the  registration  status  of  any 
pesticide  product.  Publication  of  List  B  ^ 
in  the  Federal  Register  initiates  a 
process  of  accelerated  reregistration  and 
data  call-in  for  products  containing  the 
listed  pesticide  active  ingredients. 

FOM  RJflTNeil  INFOMMATION  CONTACT 

By  mail:  Jay  S.  Ellenberger,  Special 
Review  and  Reregistration  Division 
(H75008C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washington.  DC  20460. 
Office  location  and  phone  number  Rm. 
728.  Crystal  Mall  #  2. 1921  Jefferson 
Davis  Highway.  Arlington.  VA.  (703- 
557-7436). 
SUPPtCMBITAIIV  MTONMATION: 


L  Reregistration  of  Pesticides 

Section  3(g)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act,  as 
amended  in  1972,  required  that  all 
registered  pesticides  be  reregistered  in 
accordance  with  new  standards  for 
reregistration  contained  in  section 
3(c)(5).  These  include,  among  other 
things,  a  determination  by  the  Agency 
that  the  use  of  the  pesticide  will  not 
cause  unreasonable  adverse  effects  on 
the  environment  [3(c)(5)(C)  and  (D)). 

EPA  established  a  Registration 
Standards  process  in  1980  to  accomplish 
reregistration.  Under  this  process,  the 
Agency  evaluates  the  existing  scientific 
data  base  underlying  an  active 
ingredient,  identifies  in  a  Registration 
Standard  document  missing  data  needed 
to  complete  the  assessment,  and  after 
acquiring  all  necessary  data  from 
registrants,  would  ultimately  make  a 
decision  whether  to  reregister  products 
and  under  what  conditions  and 


restrictions.  Under  this  process,  begun  in 
198a  EPA  has  evaulated  approximately 
2S  pesticide  active  ingredients  per  year. 
and  has,  since  1987.  initiated  rereviews 
(termed  Second  Round  Reviews)  of 
pesticides  with  substantially  complete 
date  bases  at  the  rate  of  approxiooately 
10  per  year.  At  that  rate,  the 
reregistration  of  aU  pesticide  products 
would  extend  well  beyond  the  year 
200a 

IL IFRA  Amendments  of  1968 

On  October  25. 1968.  the  President 
signed  a  new  law,  the  FIFRA 
Amendments  of  1968,  which,  among 
other  things,  makes  significant  changes 
in  the  way  EPA  will  carry  out  its 
responsibility  to  reregister  currently 
registered  pesticides.  Section  4  of 
nFRA.  as  amended,  mandates  an 
accelerated  reregistration  scheme,  to  be 
carried  out  in  five  phases  over  a  9-year 
period.  The  thrust  of  this  phased 
approach  is  to  generate  a  complete  data 
base  for  each  pesticide  product  before 
evaluation  by  the  Agency  and 
reregistration  of  products.  The 
responsibility  for  making  data  available 
Ues  with  pesticides  registrants. 

Briefly.  FIFRA  section  4(c)  through  (g) 
establish  the  following  five  phases  of 
reregistratioD: 

A.  Phase  I 

1.  Identification  of  active  ingredients 
subject  to  reregistration.  Each  product 
containing  an  active  ingredient  that  was 
first  registered  before  November  1. 1964, 
must  be  reregistered. 

2.  Categorization  of  active  ingredients 
into  four  lists  (A.  B,  C.  and  D)  according 
to  priorities  set  by  the  Act.  List  A  was 
pubUshed  in  the  Federal  Register  of 
February  22. 1989  (54  FR  7740).  This 
notice  contains  List  B,  which  was  issued 
by  order  on  April  24, 1989.  containing 
150  active  ingredient  cases.  Since  the 
issuance  of  List  B,  the  Agency  has 
discovered  that  one  act  ingredient 
registered  after  November  1, 1984  (and 
therefore  not  subject  to  reregistration) 
was  inadvertently  included.  This  active 
ingredient  (dimethazone)  has  been 
deleted  from  List  B.  Lists  C  and  D  will 
be  issued  by  the  Agency  on  or  before 
July  24. 1989.  and  October  24, 1989, 
respectively. 

3.  Notification  to  registrants  of  Usted 
active  ingredients  of  when  they  must 
indicate  their  intention  to  reregister 
products  (see  Phase  II  for  a  brief 
description  of  the  information 
registrants  must  furnish). 

B.  Phase  II 

1.  Responses  by  registrants  indicating 
whether  they  intend  to  seek 
reregistration. 


2.  Identification  by  registi-ants  of 
applicable  data  requirements  based 
upon  regulations  issued  under  FIFRA 
section  3,  and  of  missing  or  inadequate 
studies. 

3.  Commitment  by  registrants  to 
support  the  reregistration  of  their 
pesticide  products  by  submission  of 
missing  studies  or  replacement  of 
inadequate  existing  studies. 

C.  Phase  III 

1.  Submission  by  registrants  of 
summaries  of  previously  submitted 
studies  and  reformats  of  certain  studies 
according  to  guidance  to  be  issued  by 
the  Agency. 

2.  Additional  commitment  by 
registrants  to  Hll  all  applicable  date 
requirements  identified  by  the 
registrant 

D.  Phase  IV 

1.  Review  by  the  Agency  of  the  Phase 
n  and  III  submissions. 

2.  Independent  determination  by  the 
Agency  of  outstanding  data 
requirements  appljring  to  each  active 
ingredient 

3.  Notification  of  registrants  of  the 
additional  data  requirements. 

4.  Commitment  by  registrants  to  fulfill 
those  requirements. 

E.  Phase  V 

1.  Review  by  the  Agency  of  all  data 
conceniing  an  active  ingredient  (both 
existing  studies  deemed  to  be  adequate 
and  new  studies  generated  by 
registrants). 

2.  Determination  by  the  Agency 
whether  products  containing  the  active 
ingredient  may  be  reregistered  based 
upon  the  data  reviewed. 

3.  Submission  by  registrants  of 
product-specific  data  if  necessary. 

4.  Reregistration  of  products,  or  other 
appropriate  regulatory  action. 

All  pesticide  active  ingredients  for 
which  a  Registration  Standard  was  not 
issued  before  December  24, 1988.  are 
subject  to  the  requirements  of  the 
phased  approach  outlined  above. 

m.  Lists  of  Pesticides 

A.  What  the  Law  Requires 

Under  Phase  I,  the  Agency  is  required 
to  develop  and  publish  in  the  Federal 
Register  four  lists  of  pesticides  active 
ingredients  that  must  be  reregistered. 
The  first  (List  A)  is  a  list  of  active 
ingredient  cases  for  which  Registration 
Standards  had  been  issued  as  of 
December  24, 1988,  the  effective  date  of 
the  new  law.  That  list  was  published  in 
the  Federal  Register  of  February  22, 1989 
(54  FR  7740). 


The  other  three  lists  (Lists  B,  C.  and 
D)  will  include  each  active  ingredient 
contained  in  a  product  first  registered 
before  November  1, 1984,  for  which  a 
Registration  Standard  has  not  been 
issued.  These  Usts  are  to  be  issued  by 
the  Agency  in  groups  of  150  active 
ingredient  cases  in  April  and  July  1989 
(Lists  B  and  C)  with  a  Hnal  list  or 
remaining  active  ingredients  in  October 
1989  (List  D).  Each  Ust  will  be  published 
in  the  Federal  Register,  and  a  copy  with 
be  sent  by  certified  mail  to  each 
registrant  having  a  product  containing  a 
chemical  on  each  list 

B.  Statutory  Priorities  for  Listing 

FIFRA  section  4(c)(1)  sets  out  tiie 
priorities  that  the  Agency  must  include 
in  considering  which  pesticide  active 
ingredients  are  to  be  included  on  List  B. 
An  active  ingredient  need  only  meet  one 
criterion  in  order  to  be  included  on  List 
B. 

The  statutory  criteria  that  EPA  must 
include  in  setting  priorities  for  inclusion 
on  List  B  are  as  follows  (numbers  in 
brackets  indicate  how  many  active 
ingredient  cases  meet  that  criterion):'. 

1.  Food/feed  use.  An  active  ingredient 
used  on  food  or  feed,  or  which  may 
result  in  residues  on  food  or  feed,  must 
be  given  priority.  EPA  has  included  on 
List  B  active  ingredients  having 
tolerances  or  exemptions  from 
tolerances  established  under  sections 
408  and  409  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  and  other 
active  ingredients  which  may  result 
indirectiy  in  residues  in  or  on  food  or 
feed,  such  as  active  ingredients  used  in 
food  processing.  A  substantial  number 
of  chemicals  on  List  B  are  included 
because  they  meet  the  food/feed  residue 
criterion  [1191. 

2.  Potential  ground  water 
contaminants  of  toxicological  concern. 
Active  ingredients  that  meet  the 
criterion  were  drawn  from  an  Agency 
document  "Pesticides  in  Ground  Water 
Data  Base:  1988  Interim  Report 
December  1988."  Active  ingredients 
listed  in  Table  1-1  of  that  report  as 
having  confirmed  detections  in  groimd 
water  were  considered  for  inclusion  on 
List  B  [13]. 

3.  Potential  residues  in  fish  or 
shellfish.  Active  ingredients  meeting  this 
criterion  were  identified  irom.  a  data 
base  maintained  by  the  Agency's  Office 
of  Water  Regulations  and  Standards  of 
residues  found  in  fish  tissue.  This  list 
was  augmented  by  identification  of 
active  ingredients  having  particular  use 
patterns  that  may  result  in  residues  in 
fish  because  of  application  to  or  use  in 
water,  including  antifouling  uses, 
mosquito  abatement  and  aquatic 
industrial  uses  such  as  cooling  towers 
and  pulp  and  paper  mills  [28|. 


4.  Active  ingredients  with  significant 
data  gaps.  EPA  identified  active 
ingredients  as  meeting  this  criterion  if: 

a.  A  Registration  Standard  was    ^ 
scheduled  for  fiscal  year  1989,  but  the 
Registration  Standard  had  not  been 
issued  as  of  the  effective  date  of  FIFRA- 
88  (December  24, 1968).  These  active 
ingredients  are  considered  to  have 
significant  data  gaps.  Such  active 
ingredients  could  not  be  included  on  List 
A.  and  were  therefore  transferred  to  List 
BI30J. 

0.  A  Data  Call-In  notice  has  been 
issued  under  FIFRA  section  3(c)(2)(B)  for 
significant  data  gaps,  including 
comprehensive  Data  Call-in  notices 
issued  during  the  last  years  [lOj. 

c.  The  Agency-established  Reference 
Dose  (RfD)  for  the  active  ingredient  has 
substantial  uncertainty  because  of 
missing  or  inadequate  chronic  feeding, 
reproduction,  or  teratology  studies.  The 
source  of  these  active  ingredients  is  the 
Office  of  Pesticide  Programs  data  base 
entitled  the  "RfD  Tracking  Report." 
which  is  updated  monthly.  If  an  active 
ingredient  is  hsted  in  that  report  with  an 
uncertainty  factor  of  greater  than  100 
(higher  uncertainty  factors  are  assigned 
because  of  deficiencies  in  the  data 
base),  EPA  considers  that  active 
ingredient  to  have  significant  data  gaps 
[21J. 

5.  Active  ingredients  of  concern  for 
worker  exposure  because  of 
agricultural,  greenhouse,  or  nursey  use. 
Active  ingredients  meeting  this  criterion 
were  identified  from  a  list  developed  by 
the  Office  of  Pesticide  Programs  of  406 
pesticides  used  on  farms,  in 
greenhouses,  and  nurseries  or  in  forests. 
The  list  entitled  "Active  Ingredients  in 
Agricultural  Pesticides  Potentially 
Subject  ot  Reentry  Restrictions  Under 
Proposed  Regulations,"  was  developed 
in  conjunction  with  the  Agency's 
proposed  rule  on  Worker  Protection 
Standards  for  Agricultural  Pesticides  (53 
FR  25970,  July  8, 1988)  (SI). 

C.  Additional  Criteria  for  Inclusion  on 
List  B 

Although  FIFRA  section  4(c) 
establishes  priorities  that  the  Agency 
must  include  in  deciding  upon  List  B,  it 
does  not  limit  the  Agency  solely  to  those 
criteria.  EPA  has  identified  additional 
criteria  which  highlight  Agency 
concerns  not  addressed  by  section  4(c). 
Therefore,  EPA  also  used  the  following 
criteria  in  identifying  active  ingredients 
for  inclusion  in  List  B: 

1.  Active  ingredients  currently  in 
Special  Review  [13j. 

2.  Active  ingredients  whose  use  is 
restricted  to  certified  applicators  [Bj. 

3.  Active  ingredients  of  concern 
because  of  potential  dibenzodioxin  or 
dibenzofuran  contamination.  These 
active  ingredients  were  the  subject  of 


special  Data  Call-in  notices  issued  in 
June  and  October  1987  [8]. 

4.  Active  ingredients  of  concern  for 
possible  effects  on  non-target  or 
endangered  species,  drawn  from  PR 
Notices  87-4  and  87-5  issued  in  May 
1987  and  Agency  scientific 
determinations  [23|. 

The  effect  of  applying  additional 
criteria  is  to  advance  certain  chemicals 
onto  Last  B  which  might  otherwise  have 
been  included  on  either  List  C  or  List  D. 
thereby  requiring  earlier  Phase  U.  Ill  and 
IV  responses. 

Because  each  criterion  used  to  create 
List  B  is  broadly  applicable  to  a  large 
number  of  active  ingredients,  there  is 
substantial  overlap  of  the  criteria.  Many 
active  ingredients  on  List  B  meet  more 
than  one  criterion.  For  the  sdme  reason, 
the  pool  of  candidates  for  List  B 
exceeded  the  cutoff  of  150  active 
ingredient  cases  established  by  the  Act 
The  149  active  ingredient  cases 
currently  contained  on  List  B  include  229 
individual  chemicals.  Remaining  active 
ingredients  meeting  the  criteria  will  be 
included  on  Lists  C  and  D. 

It  should  be  emphasized  that  a 
number  of  active  ingredients  that  meet 
the  criteria  are  already  the  subject  of  a 
Registration  Standard,  and  therefore 
appear  on  List  A  and  not  on  List  B.  The 
priorities  for  listing  in  FIFRA  section  4 
do  not  apply  to  List  A  chemicals. 

D.  Format  of  Ust  B 

List  B  includes  149  active  ingredient 
cases,  some  of  which  are  single  active 
ingredients,  and  others  of  which  are 
groups  of  active  ingredients.  The 
following  information  is  given  for  each 
active  ingredient  case: 

1.  The  name  of  the  active  ingredient  or 
case.  The  name  is  one  of  the  following: 
(a)  The  accepted  common  name  of  a 
single  active  ingredient;  (b)  the  che.mir.al 
name  of  the  single  activie  ingredient,  if 
brief:  (c)  a  case  name  descnpi  ve  of  the 
members  of  the  case  as  a  whole;  or  Id) 
in  a  few  instances,  a  trade  name  used 
because  the  common  and  chemical 
names  vv-ere  too  long  to  include 
efficiently.  In  this  last  case,  the  trade 
name  is  identified  in  the  listing  with  an 
asterisk. 

2.  The  number  of  the  active  ingredient 
case.  This  is  an  internal  reference 
number  identifying  the  active  ingredient 
case. 

3.  The  Chemical  Abstracts  Service 
(CAS)  number  of  each  individual 
chemical  included  in  List  B.  In  a  few 
cases.  CAS  numbe.'s  have  not  been 
assigned  and  so  are  not  given. 

4.  The  acceptable  common  name  (or 
chemical  name  if  there  is  no  acceptable 
common  name)  of  each  individual 
chemical  included  within  each  case. 
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Cue  NaMe 


ACTIVE  INCREDIEjrrS,   LIST  B 
Cose       CAS  No  CheMicAl/CoNnon 


Acrolein  2005 

Mwtiyn  2010 

Aiilnocarb  2015 

Arsanates  and  arscnites  2030 

Bariwi  2025 

Banfluralin  2030 

Bonsuiide  2035 

W6  Danzyladenine  2040 

o-Banzyl-p-chlorophenol,  2045 
and  ulu 

Biphanyl  2050 
Bi«(trichloroMethyl)8ulfon«  2055 

Bcmyl  2060 

BrodifacouM  2755 


BroMdiolon* 


BiOMthalin 


Brann  i  trostynrw 
BroMKynil,  and  •stera 


Btonopol 
Butralin 


2065 
2070 

2770 
2075 


Ca<ndylic  acid,  and  salts   2080 


CadMiuM  chloride 
Chlorfanvlnphos 


2085 

2090 


Chlorflurenol,  mthyl  ester  2095 
Chlorophacinone  2100 
Cloprop,  salts  and  anide   2110 


107-02^ 
ei4  12  8 

2032-59-9 

7778-44  1 
7784-46-5 

101-27-9 

1861-40-1 

741  58  2 

1214  39  7 

130-32  1 

35471-49-9 

3184-65-4 

92-52-4 

3064-70-8 

122-10-1 

56073-10-0 


2760   28772-56-7 


2765   63333-35-7 


4-CPA,  and  salts 


2115 


7166-19-0 

1689-84-5 
3861-41-4 

1689-99-2 

52-51-7 

3.1629-47-9 

75-60-5 
124-65-2 

10108-64-2 

470-90-6 

2536-31-4 

3691-35-8 

101-10-0 

53404-22-1 

5825-87-6 

122-88-3 
53404-23-2 


Acrolein 

2-(  Ethyla)«ino)-4-(i90propylapiino)-6-(eethylthio)-s- 
tnazine 

4-(  Oi«ethyla*i:no)-«-tolyl  eethylcarbaiMte 

CalciuM  arsenate 
SodiuM  arsenite 

4-  Chloro-2-butynyl  eeta-chlorocarbanilate 

N-  Butyl-N-«thyl-a,a,a-tri£luoro-2,6-dinitro-p- 
toluidine 

S-(0,0-  Diisopropyl  phoephorodithioate)  ester  of 
H-  ( 2-Nercaptoethy 1 ) benxenesul f onaMide 

N-(  PhenylMethyl)-lH-piirin-6-awine 

2-  Benzyl-4-chloroi)henol 

PotassiuM  2-benzyl-4-chlorophenat« 
SodiuM  2-benzyl-4-chlorophenata 

Biphenyl 

Bis(trictilora«ethyl)sulfone 

Oieethyl  S-hydrootyglutaconate  dinethyl  ptosphate 

3-(3-(4'-  Bro«o-(l,r-biphenyl)-4-yl)-l,2,3,4-tetrahydEO-l- 
napthalanyl )  -4-hydrcKycouur  in 

3-(3-(4*-  Bn»o-(l,r-biphenyl)-4-yl)-3-hydra)(y-l- 
phenylpropyl ) -4-hyaroKycouaarin 

N-»tethyl-2,4-<Jinitro-N-(2,4.6-tribraKphenyl)-6- 
(trifluoroMethyDbenzenanina 

beta-  Brono-beta-nitrostyrene 

3,5-  DibrCMO-4-hvdroKybenzonitrila 
BroMDcynil  butyrate 
BroMMynil  heptonoata 
BroMxynil  octanoata 

2-  BraK>-2-nitroi>coi>ana-l,3-diol 

4-(l.l-  Di«ethylethyl)-N-(l-«»thylpropyl)-2,6- 
dini  trobsnaanaawine 

Cacodylic  acid 
8odiuai  caoodylate 

CadMiu*  chloride 

2-  Chloro-l-(2,4-dichlon3phanyl)vinyl  diethyl 
phosphate 

Methyl  2-chloro-9-hydroKyfluotane  9-carbCKylaf 

2-((p-  Chlorophanyl)phenylacetyl)-l,3-indandione 

2-(r»-  ChloraphancD(y}propionlc  acid 

2-(i»-  ChlorophencDcy) propionic  acid,  sodiua  salt 

2-(ii>-  ChlotophancB(y)propionawida 

4-  ChlorophencBcyacetic  acid 

Oiethanolanine  4-chloropheno»cyacetata 


..,  iOHji-.- 


Federal  Register  /  Vol  54.  No.  100  /  Thursday.  May  25. 1989  /  Notices 


22709 


Ccotoxyphos 

Cycloate 
Cypennethrin 

Cythioate 
OazoMet,  and  salts 


DOT 

DEF   (•) 

Desmidiphan 

DiOKidofos 

Di  bromod  i  cyjuxjbu  tane 

Diceipthon 

Diclofop-inethyl 


Dichlorophenylphenol , 
I    and  salts 

Dxethatyl  ethyl 


Dime thy Idithiocarbanate 
salts 


Dinitrairine 


4 . 6-Dintro-o-cresol , 
and  salts 


2120    7700-17-6 

2125    1134-23-2 
2130   52315-07-8 

2775     115-93-5 

2135     533-74-4 

53404-60-7 


2140 
2145 
2150 
2155 
2780 
2785 


2165 


2190 


Dinitrophenol  2195 

Dinocap,  and  its  compoqents  2200 


Diphacinone,  and  salts 


2205 


Diphenylamine  2210 

Diprop>l  isocinchoineronate  2215 
Ditaliirfos  2790 


Dodemorph,  and  salts 


I 
Oowacil-A40  (*) 


2225 


2230 


50-29-3 

78-48-8 

13684-56-5 

1754-58-1 

35691-65-7 

2463-84-5 


2160   51338-27-3 


5335-24-0 
53404-30-1 


2170       38727-55-8 


2180   14484-64-1 

128-03-0 

128-04-1 

137-30-4 

16509-79-8 

2185   29091-05-2 


534-52-1 
2312-76-7 

51-28-5 

39300-45-3 

49794-90-3 
49794-91-4 
37224-61-6 

82-66-6 
42721-99-3 

122-39-4 

136-45-8 

5131-24-8 


1593-77-7 
31717-87-0 
59145-63-0 


38827-35-9 
85847-73-0 


Dimethylphosphate  ester  of 
alpha-iethylben2yl-3-hydraKy-cis-crotonnte 

S-  Ethyl  W-ethylcyclohexanecarbawothioate 

alpha-  Cyano( 3-phenoxyphenyl )«iethyl  (♦-)cis,txans-3- 

( 2 , 2 -d  1  chlorov  1  ny  1 )  -  2 , 2-d  ii»ethy  1  eye  lopropaneca  rbox 
ylate 

0,0-  Diaethyl  O-p-sulfanoylphenyl  phosphorothioate 

Tetrahydn>-3,5-dii«ethyl-2H-l,3,5-thiadiazine-2:: 

thione 

Sodiue  tetrahydro-3,5-dii»ethyl-2H-l,3,5- 

thiadiazine-2- thione 

Dichiorodiphenyl  trichloroethane 

S,S,S-  Tcibutyl  phosphototrithioate 

Ethyl  n»eta-hydrta(ycarbanilate  carbanilate 

Phenyl  N,N'-dimethylphosphorodia»idate 

Brow>- 1 - ( brononethyl ) - 1 , 3 -ptopanedicarboni tr lie 


1- 
0-(2 


Chioco-4-nitrophenyl)  0,0-dieethyl 
phosphocoth i OS te 

Methyl 

2- ( 4- ( 2 , 4-di  chlorophenoxy  >phenQ>cy )  propionate 

4,6-  Dichloro-2-phenylphenol 

PotassiuM  4.6-dichIoro-2-phenylphenate 

N-  Chloroacetyl-N-(2,6-diethylphenyl)glycine,  ethyl 
estec 

Ferric  dimethyldithiocarbawate 
Potassitpi  dime  thy  Idithiocarfau—te 
SodiuP  dimethyldithiocatbawate 
Zinc  di«ethyldithiocarba»ate 
Ziran  -  cyclohexylamine  complex 


Diethyl-2,4-dinitro-6-(trifluott)i«ethyl)-l,3- 
benzenedianine 


N3,N3- 
4.6- 
2.4-  Dinitrophenol 


Oini  tro-o-cresol 

SodiuM  4,6-dinitro-o-cresylate 


Mixed  dinitrooctylphenylrtotonates  and 

dini  troocty Iphenols 
2.4-  Oinitro-^-octylphenyi  crotonate 
2.6-  Dinitro-4-octylphenyl  crotonate 

Isooctyldmitrophenol,  isoaer  unspecified 

2-(  Diphenylacetyl)-1.3-indandione 
SoditM  diphacinone 

Diphenyiamine 

Di-n-propyl  isocinchcmeronate 

0,0-  Diethyl  (l,3-dih>drx>-l,3-diaxD-2H-isoi.Tdoi-2-yl) 
phosphonoth 1 oa ts 

4-  Cyclododecyl-2,6-dii«ethylmorpholine 

4-  Cyclododecyl-2,6-diinethyl«otphoiine  acetate 

4-  CyclodtJdecyl-2.6-dii»ethyliiotpholine  benzoate 


2.3.5-  Trichloro-4-(propylsulfonyl)pyridine 
2,3-  Dichioco-4-{ptopylsulfonyl)pyridine 
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tXiraset       ( • ) 

279S 

85-72-3 

EDe 

72J5 

75  09-2 

EDC 

2240 

107  06  2 

Endothdll,  and  salts 

224S 

145-73-3 

2164  07-0 
129-67-9 

Endrin 

22SO 

72-20-8 

Etiialfluralin 

22bO 

55283-68-6 

Ethofupwsate 

2265 

26225-79-6 

Ethyl an 

2270 

72-56-0 

Ethylefie  cwide 

2275 

75-21-8 

Fenvalerate 

2280 

51630-58-1 

Fljazifop  butyl,   isor<ers 

2:8') 

69806-50-4 
79241-46-6 

Fluc/rhrinale 

2290 

70124-77-5 

Fluvalinat* 

2295 

69409-94-5 

FoBaRiins  awwomuw 

2355 

25954-13-6 

Pospirate 

2300 

5598-52-7 

Furfural 

2305 

98-01-1 

Clutaraldehyd« 

2315 

111-30-8 

Htxachl orophen« , 
and  salts 

2320 

70-30-4 
5736-15-2 

iMazalil 

2325 

35554-44-0 

Indole- J-butytic  acid 

2330 

133-32-4 

Iprodion* 

2335 

36734-19-7 

Irqasan      (•) 

2340 

3380-34-5 

laofanphoa 

2345 

25311-71-1 

toad  arsenate 

2360 

7784-40-9 

NCPB,  and  salu 

2J6S 

94-81-5 
6062-26-6 

Nafluidide,  and  salts 

2370 

53780-34-0 

53780-36-2 
83601-83-6 

Nepiquat  chloride 

2375 

24307-26-4 

N-neta-  TolyDp^thalamic  acid 

Ethylene  dibrcmide 

Ethylene  dichloride 

7-  OxabicycloU  2  l)heptahe-2,3-djcarboxylic  acid 
Mono[N,N-dinethyl(coco  alkyDaMine]  endothall 
Oi potass lu*  endothall 
DisodiuR  endothall 

HexachloroepcDcyoctahydro-endo.endo-diaethano 
napthalene 

N-  Ethyl-H-(2-»wthyl-2-propenyl)-2,6-dinitro-4- 
(trif luorcnethyl )ben2enanine 

2-  EthO)(y-2,3-dihydro-3,3-dii«ethyl-5-benzo£uranyl 
Mtthanesul f onate 

1,1-  Dichloro-2,2-bis(p-«thylphenyl)ethane 

Ethylene  oxide 

alpha-  Cyano-(3-phenc>fyphenyl)i«ethyl 

4-chloro-alpha-(l-«iethylethyl)benzeneacetate 

Butyl  (RS)-2-(4-((5-(tri{liJona«ethyl)-2-pyridinyl) 
OKy )  phencscy )  propanoate 

Butyl  (R)-2-(4-( (5-(tri£luotowethyl)-2-pyridinyl) 
GDcy )  phancDcy )  propanoa  te 

(♦-)-  Cyano-(3-phencacyphenyl)iiethyl  (♦)-4-(difluoro 
MethODcy )  -alpha-  ( 1  -«ethy  lethyl )  benzeneaoetate 

M-[2-  Chloro-4-(trifluoto«ethyl)phenyll-DL-valine, 
(«-)-cyano(3-phenaKyphenyl)aethyl  ester 

MMoniuM  ethyl  carbamylphosphonate 

0,0-  Diwthyl  0-(3,5,6-trichloro-2-pyrJdyr)  phosphate 

Furfural 

Glutaraldehyde 

2,2'-  Methylenebis(3,4,6-Uichlorophenol) 

NofXJKdiu*  2,2'-iwthyl«nebis(3,4,6-trichloro 
phenate) 

l-(2-(2,4-  Dichlon3phenyl)-2-(2-prc3i>8nyl0B(y)ethyl)-lH- 
iHldazole 

Indol*-3-butyric  acid 

3-(3.5-  Dichloco^)henyl)-H-(l-iwthylethyl)-2,4-diooeo-l- 
iMidazolidinecacfaaxaMide 

S-  Chloto-2-(2.4-dichlorophenoKy)phenol 

laopropylsalicylate,  0-««ter  with  0-ethyi 
isopcopylphosphoraMidothioate 

toad  arsenate 

4- (2-  Ntthyl-4-chlorophenQocy)butyric  acid 

Soditai  4-(2-«ethyl-4-chlocophenGKy)butyrate 

M-(2,4-  DiriethYl-5-(((trifluorcMethyl)sul{onyl)anino) 
phenyl)acetapiide 
Oiethanolanine  aefluidide 
Mefluidide,  potassiuM  salt 

N,N-  Dieethylpiperidinium  chloride 


UMI 
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2-Mercaptobenzothia20le.    2380 
and  salts 


MerttKs  2385 

Methyldithiocarbanate,  2390 
salts 

Methanearsonic  acid,  salts  2395 


Methazole 


149-30-4 
2492-26-4 

155-04-4 

150-50-5 

137-41-7 
137-42-8 

5902-95-4 

144-21-8 

53404-47-0 

2163-80-6 

6379-37-9 


2400   20354-26-1 


Methyl  isothiocyanate  2405 

Methylene  bis(thiocyanate)  2415 

Mexacarbate  2425 

M3K-264   (•)  2430 

Nolinate  2435 

MV-678   (•)  2440 

(b-NapthyloBcy)acetic  acid  2445 

NapropaMide  2450 

NiclosaMide  2455 


Nicotine,  and  derivs      2460 

I 

4-Nitrophenol  2465 

Octhilinone  2475 

OMadine  salts  2480 

Okadiazon 

Oicyfluorfen 

Qxythioquinox 

Pebulate 

Pentachlorophenol , 
salts  and  esters 

I 

Petnethrin 

I  -  ■ 

Phenothiazine  2515 

Phenthoate  2800 


556-61-6 

6317-18-6 

315-18-4 

113-48-4 

2212-67-1 

53905-38-7 

120-23-0 

15299-99-7 

1420-04-8 

54-11-5 

65-30-5 

84961-66-0 

100-02-7 

26530-20-1 

33079-08-2 
13463-41-7 

2485  19666-30-9 
2490  42874-03-3 
2495   2439-01-2 


2500 
2505 


1114-71-2 

87-86-5 

3772-94-9 

7978-73-6 

131-52-2 


2510   52645-53-1 


262-20-4 

2597-03-7 


2-  Mercaptobenzothiazole 

Sodiu*  2-»rcaptcibenzothiazolate 
Zinc  2-«ercaptoben20thiazolate 

Ttilxjtyl  phosphorotrithioite 

Potassium  N-methyidithiocartMwate 
SodiiM  N-«ethyldithiocarbe»ate 

Calcium  "ethanearsonate 
Disodiu)*  ■ethanearsonate 
DodecylawMniup  ^ethanearsonate 
Monosodiui  ■ethanearsonate 
Octyla^woniue  ■ethanearsonate 

2-(3.4-  Dichlorophenyl)-4-i»etiiyl-1.2,4-cocadia2olidine-3  5- 
aione 

Methyl  isothiocyanate 

Methylene  bis(thiocyanate) 

4-(  Di«ethylaBino)-3,5-xylyl  ■ethylcarbamate    -- 

N-  Octyl  bicycloheptenedicarbowaide 

S-  Ethyl  hexahydro-lH-azepine-l-carbothioate 

^"<8-  Meth«y-4,8-dii»thylnonyl)-4-(l-«thylethyl) 

(2-  NaphthylCDcy)acetic  acid 

N,N-  Diethyl-2-(l-naphthalenylojcy)propion«iide 

2-  Awinoethanol  salt  of 

2  • ,  5-dichlOK>-4 ' -ni  trosalicy»alide 

Nicotine 
Nicotine  sulfate 
Tobacco  dust 

4-  Nitrophenol  ~~     ~ 

2-n-  Octyl-4-isothiazolin-3-ane 

tert-  Butylawine  2-pyridinethiol-l-ODd.de 
Zinc  2-pyrridinethiol-l-GKide 

2-tert-  Butyl-4-a4-dichloro-5-iaopcDpa.cyphenyl)-delta2 
-1 , 3 , 4-CKBdiazoline-S-ane 

^"  2li?'?;illi:?'***>^*"**i'^°P**«»«y)-4-(trifluon> 
■ethyDbenzene 

6-  Methyl-2,3-quinQ0talinedi thiol  cyclic 
S, S-dithlocarfaonate 

S-  Propyl  butylethylthiocarboMte 

Pentachlorophenol 
Pentachlorophenyl  laurate 
PotassiuM  pentachlorophenate 
SodiiM  pentachlorophenate 

(3-  Phenaxyphenyl)«ethyl  {♦-)cis,trans-3-(2,2-dichloro 
ethenyl ) -2, 2-di«BthylcyclopropBnecarbcacyiate 

lOH-  Phenothiazine 

Ethyl  alpha- ((diwthaxyphosphinothioyl)thio) 
benzeneacetate 
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PtwnylMrcury  salts 


Phoaacvti* 

Piperonyl  butOMid* 
PiciaiphOB -ethyl 


2805   27236-65-3 

62-38-4 

53404-67-4 

122-64-5 

55-68-5 

23319-66-6 

104-60-9 

53404-68-5 

2520    4104-14-7 


2525     51-03-6 
2530   23505-41-1 


Piri«ipho«-«wthyl 

2535 

29232-93-7 

Pival  (*),  and  salts 

2810 

83-26-1 
6120-20-3 

Ptoftnofos 

2540 

41198-08-7 

Prawton 

2545 

1610-18-0 

Propctanp^ioe 

2550 

3ia8-83-4 

PropcBOjr 

2555 

114-26-1 

2560 

75-56-9 

IT-Ptx3pyl  iaoM 

2565 

83-59-0 

Pyrazon 

2570 

1698-60-8 

2-Ptt«nylph«nol ,  and  salts 

2575 

90-43-7 

52704-98-0 

13707-65-8 

132-27-4 

Pyrvthrin,  and  derivs 

2580 

121-21-1 
8003-34-7 

Pyriiindinon« 

2585 

67485-29-4 

Ronnsl 

Ryanodine,  and  derivs 

SethOKydiN 

SodiuM  acifluorfen 

Starlicide   (•) 
TBT-containing  compounds 


2590  299-84-3 

2595  15662-33-6 

2600  74051-80-2 

2605  62476-59-9 


2610 
2620 


7745-89-3 

56-35-9 

22330-14-9 

4419-22-1 

56-36-0 

4342-36-3 

56573-85-4 

24124-25-2 
53466-85-6 


OKptwRyteescury)  dodecenylsoecinate 

Pfaewylwrnjric  acetate 

Phenylaeccuric  aumoniui  acetate 

Phenyliiereutic  lactate 

PhenylRWEcuric  nitrate 

PhenylMercuric  trlethanolaMRonium  lactate 

PhenylMMXuric  oleate 

Phaayljwecuric  a*wonii»i  peopicnate 

0,0-  Bis<p-ctttoEOp(Mnyl)  acotiindoytphOEphoranido 
thioat* 

(  Butylcactaityl)(6-propylfifetQnyl)ether 

0-(2-(  DiethylaMino)-6-«ethyl-4-pyrimidinyl]  G,0-diethyl 
piMMpMmthioate 

0-[2-(  Diethylapino)-6-i«ethyl-4-pyrii»idinyll  O.O-dinethyl 
llwillioialtfiioaf 

2-  PwaIyl-L,3-indandiane 

Sodiua  2-pivalyl-l,J-indandieine 

0-(4-  BcaK>-2-chlocoi)henyl)  O^thyl  S-ptopyl 
plKsphontiiicite 

2.¥-  Bk»4iflopca^tMuno)-6-«adKBcy-*-triazine 

\r  MKhylathyl  (g)-3-( ( (ethylwriiip)— thotyphosphino 
thioyDflMf )  -2-butanoate 


o-  lMmepB%ftwi|l  wthylc 

PnpylMM  aatm 

Pi-w-yMfylwaiaate  isosaCzste  candansat* 
5-  A«ino-4-ctiIoro-2-phenyl-3(2H)-pyEidazinone 

2-  Ptiaaylpbanei 

Vwoniii  3:-phanylphanate 
PotaniuB  2-phenylphanate 
Sodiiai  2  phanylpnanaf 

Pyrcthrin  I 

Pyrethrin  coils 

Pyr*Chn»  psHdac  other  ttan  p^«ttacin» 

(  l*Uahydro-5,5-<liiiwthyl-2(lH)-pytii«idinone)  (1,5- 
bis<a,a,a-txiilui)io-p-toIyl)-l,4rfantadi«R-3-am) 
bydtaagne 

0,0-  Diwthyi  OH2,4,5-tcichIocoptMByl)  phofteiio 
thioat* 

Ryanodine 

Ryania  ^aciosa,  poNdered  stens  of 

2-(l-(  EthCB(|ri»iooH>u£yl)-S-(2-(ethylthio)propyl)-3- 
hydrcDty-Z-cyclohaBOBn-l-one 

5-C2-  OiIaco-4-(tcifluorcMethyl)phanoDey)-2-nitrobenzoic 
acid,  aodiiat  salt 

3-  Chlott)-p-toluidine  hydrochloride 

Bis(trifautyltin)  oxide 

Bis(tributyltin)  salicylate 

Bis(tributyltin)  sulfosalicylate 

Tributyltin  acetate 

Tri butyl tin  benzoate 

Tritxityltin  chloride  ooMplex  of  ethylene  oxide 

condensate  of  abietylaMine 

Tributyltin  linoleate 

Tributyltin  eonopropyleneglycol  maleate 


JMI 
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28801-69  6 

\. 

53404  82-3 
7437   35-6 

14275-57   1 
2155-70-6 

133*1-52-7 
1461-22-9 
1983-10-4 

TOO 

2625 

21564-17-0 

TCNB 

2630 

117-18-0 

Tectoucart) 

2640 

1918-11-2 

Terb-Jthylazine 

2645 

5915  41-3 

Tetrad if on 

2655 

116  29-0 

Tetrainethrin 

2660 

76%- 12-0 

Tliiobencarb 

26*^5 

28249-77-6 

Thiabendazole,  and  salts 

2'-' J 

148-79-8 
28568-32  9 

Thiodicacb 

2675 

59669-26-0 

Thiophanate-wethyl 

2680 

23564-05-8 

Toxaphene 

2685 

8001-35-2 

TPTT 

2690 

379-52-2 

Triallate 

2695 

2303-17-5 

Triadinefon 

2700 

43121-43-3 

Triclopyr,  salts  and  esters 

2710 

55335-06-3 
64700-56-7 
57213-69-1 

2.4,5-Trichlorophenol, 
and  salts 

2815 

95-95-4 
136-32-3 

Tri ferine 

2720 

26644-46-2 

Troj-san  CMP  Acetate       (•) 

2820 

1319-86-4 

Troysan  KK-108A       (*) 

2725 

55406-53-6 

Valone  (•),  and  salts 

2825 

83-28-3 
23710-76-1 

Vemolate 

2735 

1929-77-7 

Vinclozolin 

2740 

50471-44-8 

Zineb 

2750 

12122-67-7 

Tributyltin  neodecanoate 
Tributyltin  resinate 
Tributyltin  isopropyl  succinate 
Bis(tributyltin)  adipate 
Tcibutyltin  r»aleate 
Tributyltin  nethacrylate 
Tributyltin  acrylate 
Tributyltin  chloride 
Tributyltin  fluoride 

2-(  Thiocyantnet>/lthio)benzothia20le 

1,2,4,5-  'Itetrachlon>-3-nitroben2ene 

2,6-  Di-tert-butyl-p-tolyl  «ethylcatba»ate 

2-(tect-  Bijtylai»ino)-4-chloro-6-(ethylaPino)-s-triazine 

4-  Chiorophenyl  2,4,5-trichlorophenyl  sulfone 

(I-  Cyclohexene-l,2,-dicarboxi«ido)Beth/l  2.2-diiiiethyl 
-  3 - ( 2-nethy Ipropenyl ) cyclopropanecarbo*ylate 

S-((4-  Chiorophenyl  )i»ethyl)  diethylcartwwthioate 

2-(4-  ThiazolyDbenzimidazole 

2-(4-  ThiaaolyDbenzimidazole,  hypophosphite  salt 

Dimethyl  N,N'-(thiobis((r»ethyliniino)carbonylo>r,')) 
bis( ethanimidothioate ) 

Dinethyl  ((l,2-ptienylene)bis(iBinocacbonothioyl}) 
bisCcorfoaiMte) 

Technical  chlorinated  cainphene 

Triphenyltin  fluoride 

S-(2,3,3-  Trichloroallyl)  diisopropylthiocarbawate 

l-(4-  Chlocophenoxy)-3,3-diiethyl-l-(lH-l,2,4-triazoi 
-l-yl)-2-butanone 

3,4,5-  Trichloro-2-pyridinylcBcyacetic  acid 
Butoxyethyl  tricloRT 
Trietnylawoniuw  triclopyx 

2,4,5-  Trichlcrophenol 

SodiuM  2,4,5-trichlorophenate 

N,N"-(1,4-  Piperazinediyl-bis(2,2,2-Uichloroethyiidine)) 
bis(forma«nide) 

Acetato  ( ch  loronethODcypropyl )  aercury 

3-  Iodo-2-propynyl  butylcarbamate 

2-  Isovaleryl-l,3-indandione 

Calcium  2-isovaleryl-l,3-indandione 

5-  Prop>'l  dipropylthiocarbamate 

3-(3,5-  D:chlorophenyl)-5-€thenyl-5-i«thyl-2,4- 
OKazolidinedione 

Zinc  ethylenebisdithiocarbanate 


Trademark 


BIIUNO  CODE  6560-SO-C 
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IV.  Significance  of  Inclusion  on  List  B 

Active  ingredient  cases  included  on 
List  B  are  subject  to  FIFRA  sections  4(d), 
4(e).  4(0  and  4(g)  (Phases  II.  Ill,  IV,  and 
V)  of  the  accelerated  reregistration 
scheme. 

The  publication  of  List  B  is  required 
by  FIFRA  section  4(c).  Publication  itself 
does  not  affect  the  registration  status  of 
any  currently  registered  pesticide 
product.  However,  the  Act  establishes 
the  publication  date  of  List  B  as  the 
determinant  of  the  dates  for  completion 
of  certain  activities  in  Phases  IL  III,  and 
rV,  including: 

A.  A  90-day  response  period  for  Phase 
II,  during  which  each  registrant  of  a 
product  containing  an  active  ingredient 
on  List  B  must  respond  to  the  Agency  in 
accordance  with  FIFRA  section  4(d). 
Registrants  will  be  sent  by  certified  mail 
specific  instructions  and  guidance  on 
how  to  respond. 

B.  A  1-year  submission  period  for 
Phase  III,  during  which  registrants  who 
have  indicated  in  Phase  II  that  they  are 
relying  on  adequate  data  previously 
submitted  to  the  Agency  are  required  to 
summarize  and  reformat  those  data  in 
accordance  with  guidance  firom  the 
Agency. 

C.  An  18-month  period  for  Phase  IV, 
during  which  the  Agency  must  evaluate 
Phase  II  and  III  submissions, 
independently  determine  remaining  data 
requirements  for  each  active  ingredient. 


publish  in  the  Federal  Register  a  notice 
of  outstanding  data  requirements,  and 
notify  registrants  under  FIFRA  section 
3(c)(2)(B)  of  any  additional 
requirements. 

In  addition,  fees  are  to  be  collected  for 
each  List  B  active  ingredient  in 
accordance  with  FIFRA  section  4(i)(2).- 
The  Agency  has  determined  that,  for  the 
purpose  of  reregistration  fees,  the  term 
"active  ingredient"  refers  to  the 
chemical  (or  group  of  chemicals) 
associated  with  a  single  active 
ingredient  case.  In  List  B,  individual 
active  ingredient  cases  which  are 
deemed  to  be  "active  ingredients"  for 
fee  purposes  are  listed  in  the  first 
column. 

Fees  for  active  ingredients  are  to  be 
allocated  among  registrants  according  to 
maiicet  share  over  the  1988-88  period,  in 
accordance  with  FIFRA  section  4(i)(7). 
On  April  19, 1989,  the  Agency  requested 
the  submission  of  maricet  share 
information  from  registrants;  this 
information  will  form  the  basis  for 
allocation  of  reregistration  fees. 
Registrants  will  be  notified  separately  of 
the  fees  that  must  be  paid  and  the  due 
dates  for  fee  payment. 

V.  Paperwork  Reduction  Act 

The  Agency  will  be  sending 
instructions  to  registrants  having 
pesticide  products  containing  active 


ingredients  on  List  B,  explaining  how 
they  must  respond  during  Phase  II. 

The  information  collection 
requirements  contained  in  those 
instructions  (and  triggered  by  this 
notice)  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  aeq.  and  have  been  assigned 
0MB  control  number  2070-^02. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  10  to  42  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  Environmental  Protection  Agency, 
401 M  Street  SW..  Washington,  DC 
20460;  and  to  the  Office  of  Management 
and  Budget.  Paperwork  Reduction 
Project  (2070-0102),  Washington,  DC 
20503. 

Dated:  May  22. 1989. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 
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DEPARTMENT  OF  TRANSPORTATION 

Urban  Mast  Transportatfon 
AdmMtlration 

40  CFR  Part  665 

(OoeiMtNo.M-Bl 

Rmaisa-AASO 

Bus  Tasting 

AOENCV:  Urban  Mass  Transportation 
Administration  (UMTA).  DOT. 
action:  Notice  of  proposed  rulemaking. 


;  Section  317  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987  provides  that  no 
funds  appropriated  or  made  available 
under  the  Urban  Mass  Transportation 
Act  of  1964,  as  amended,  may  be 
obligated  or  expended  for  the 
acquisition  of  a  new  model  bus  after 
September  30, 1989,  unless  a  bus  of  such 
model  has  been  tested  at  a  facility  to  be 
establidied  in  Aitoona,  Pennsylvania. 
The  purpose  of  the  testing  is  not  to  set  a 
standard  or  grade  the  performance  of 
the  buses,  but  to  provide  performance 
information  to  the  transit  authorities 
that  can  be  used  in  their  purchase  or 
lease  decision.  The  facility  is  to  be 
operated  by  a  contractor  chosen  by 
UMTA,  and  the  operator  is  to  establish 
and  collect  fees  for  the  testing  of 
vehicles  at  the  facihty.  This  notice  seeks 
comment  on  this  proposed  rule  to 
implement  this  new  statutory  provision. 
OATO:  Comments  should  be  received  by 
luly  24, 1989.  UMTA  will  issue  guidance 
on  any  transition  period  procedures 
within  three  weeks  of  the  close  of  the 
comment  period,  that  is  to  say  by 
August  14. 1989. 
AOOMna:  Comments  should  be 
addressed  to:  Department  of 
Transportation.  Urban  Mass 
Transportation  Administration.  Office  of 
Chief  Counsel.  Docket  No.  89^  400 
Seventh  Street.  SW..  Room  9316, 
Washington.  DC  20590.  Comments  will 
be  available  for  review  by  the  public  at 
this  addiess  from  9:00  a.m.  to  5:00  p.m.. 
Monday  through  Friday. 
rem  RMTNiN  mranMATiON  contact: 
Steven  A.  Barsony,  Director,  Office  of 
Engineering  Evaluations,  Office  of 
Technical  Assistance  and  Safety,  (202) 
366-0080,  or,  for  legal  issues,  Daniel 
Duff,  Assistant  Chief  Counsel,  (202)  368- 
4011. 
sumnwNTAnv  mroiMiATiON: 

A.  Background 

Section  317  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act,  Pub.  L 100-17 
(STURAA),  directs  the  Secretary  of 


Transportation  to  establish  a  bus  testing 
facility  at  Aitoona,  Pennsylvania.  This 
responsibility  has  been  delegated  to  the 
Urban  Mass  Transportation 
Administration  (UMTA). 

STURAA  provides  that,  after 
September  30, 1989,  no  funds  obligated 
by  UMTA  or  expended  by  an  UMTA 
recipient  may  be  used  to  purchase  a 
**new  bus  model",  unless  a  bus  of  such 
model  has  been  tested  at  the  Aitoona 
facility.  The  facility  will  be  operated 
under  contract  with  UMTA.  The 
operator  must  establish  fees  for  the 
vehicle  testing,  which  are  approved  by 
UMTA  and  collected  by  the  operator. 
Section  317  further  specifies  that  each 
vehicle  is  to  be  tested  for 
maintainability,  reliability,  safety, 
performance,  structural  integrity,  fuel 
economy,  and  noise.  The  purpose  of  the 
testing  is  not  to  set  a  standard  or  grade 
the  performance  of  the  buses,  but  to 
provide  performance  information  to  the 
transit  authorities  that  can  be  used  in 
their  purchase  or  lease  decisions. 
(Although  not  a  part  of  this  rulemaking, 
we  note  that  this  facility,  when 
operational,  will  be  available  to  all 
manufacturers  for  the  whole  range  of 
tests  described  in  this  NPRM.  Thus,  it  is 
possible  for  a  manufacturer  of  an  "old" 
model  bus  to  use  the  resources  of  this 
facility,  even  though  the  manufacturer's 
bus  model  is  not  required  to  be  tested 
under  the  provisions  of  this  program.) 

The  statute  defines  the  term  "new 
model  bus"  as  "*  *  *  a  bus  model  which 
has  not  been  used  in  mass 
transportation  service  in  the  United 
States  before  the  date  of  production  of 
such  model  or  a  bus  model  which  has 
been  used  in  such  service  but  which  is 
being  produced  with  a  major  change  in 
configuration  or  components." 

The  Conference  Report  accompanying 
the  1967  STURAA  states  that  guidelines 

on  the  bus  testing  facility shall  be 

promulgated  through  the  formal 
regulatory  process."  In  developing  this 
rule,  the  agency  met  with  industry  and 
grantee  groups.  Minutes  of  these 
meetings  as  well  as  two  Reports  on  the 
agency's  options  regarding  the 
implementation  of  mis  rule  are  part  of 
the  docket  of  this  rule,  and  are  available 
for  public  inspection  at  the  place  and 
during  the  hours  noted  in  the  "Aooncss** 
section  of  this  preamble. 

This  NPRM  proposes  one  way  to 
implement  this  statutory  directive,  and 
requests  comment  from  interested 
persons  on  several  specific  provisions  of 
the  proposal.  The  agency  recognizes  that 
for  many  of  the  proposed  provisions 
there  are  a  variety  of  options  available. 
This  proposal  reflects  the  agency's 
tentative  decision  for  each  provision. 
Where  there  is  a  broad  range  of 


alternatives  for  a  specific  issue  the 
agency  has  flagged  the  area  particularly 
for  public  conunent.  The  key  provisions 
of  the  proposed  rule  are  discussed  in 
some  detail  in  the  following  section  of 
this  preamble. 

B.  The  Proposed  Regulation 

1.  Key  Issues 

This  section  discusses  and  analyzes 
some  of  the  key  issues  imder  the  NPRM. 
These  are  issues  on  which  UMTA 
particularly  seeks  conunent.  In  addition, 
each  of  the  regulatory  provisions  is 
summarized  in  the  next  section 
("Section-By-Section  Analysis"). 

•  Definition  of  "Bus. "  One  of  the  most 
significant  threshold  questions  is  what 
type  or  types  of  vehicle  should  be  tested 
at  the  facUity,  Uiat  is,  what  is  the 
definition  of  "bus".  The  rule's  scope 
could  include  only  the  typical  standard- 
size  35-40  foot  bus,  and  similar  vehicles, 
or  it  could  encompass  essentially  every 
vehicle  funded  by  UMTA  which  is  used 
in  mass  transportation  service.  (Mass 
transportation  service  is  defined  as  the 
operation  of  a  vehicle,  which  provides 
general  or  special  service  to  the  public, 
on  a  regular  and  continuing  basis.) 
In  considering  how  to  define  bus, 
UMTA  examined  the  basic  definition  of 
"bus"  used  by  two  other  Federal 
agencies  in  the  Department  of 
Transportation.  The  National  Highway 
Traffic  Safety  Administration's  Federal 
Motor  Vehicle  Safety  Standards,  for 
example,  define  "bus"  as  "*  *  *  a  motor 
vehicle  with  motive  power,  except  a 
trailer,  designed  for  carrying  more  than 
10  persons."  The  Federal  Highway 
Administration  Federal  Motor  Carrier 
Safety  Regulations  define  "bus"  as 
'••  *  •  any  motor  vehicle  designed, 
constructed,  and  used  for  the 
transportation  of  passengers,  including 
taxicabs"  and  also  limits  this  definition 
under  the  statutory  definition  of 
commercial  motor  vehicles  to  vehicles 
designed  to  carry  more  than  15 
passengers,  including  the  driver. 

Another  consideration  in  developing 
the  definition  of  bus  concerns  small 
transit  authorities  and  uniquely 
designed  vehicles.  For  example,  many 
small  and  rural  operators  have 
expressed  concern  about  the  fitness  of 
vans  and  other  smaller  vehicles  for 
mass  transportation  purposes.  Similar 
questions  have  been  raised  at 
congressional  oversight  hearings  on 
UMTA's  rural  program.  On  the  other 
hand,  the  potential  exists  for  the  testing 
requirement  to  impose  a  significant 
burden  on  the  very  small 
"manufacturer"— the  businessperson 
who  custom  alters  vehicles  for  transit 


authorities  to  meet  specific  paratransit 
needs,  for  example.  Small  volume 
operations  do  not  have  the  same  kind  of 
overhead  flexibility  that  large  bus 
manufacturers  do. 

In  light  of  the  broad  definition  of 
"bus"  adopted  by  agencies  of  the 
Department,  and  additional  ongoing 
durability  and  reliability  concerns  about 
smaller  vehicles,  UMTA  in  this  NPRM 
has  adopted  a  definition  of  bus  that 
would  require  virtually  any  new  model 
of  a  vehicle  to  be  used  in  mass 
transportation  revenue  service  and 
purchased  with  UMTA  funds  to  be  first 
tested  at  the  bus  testing  facility.  Thus, 
any  new  model  of  a  vehicle  from  the 
smallest-sized  van  to  the  largest  heavy- 
duty  articulated  transit  bus  would  have 
to  be  tested  at  the  bus  testing  facility  if 
it  is  purchased  or  leased  with  UMTA 
funds  obligated  or  expended  after 
September  30, 1989. 

The  STURAA  also  provides  that  any 
major  change  in  configuration  or 
components  made  to  an  existing  model 
would  require  such  modified  vehide  to 
be  tested  at  the  facility  before  it  could 
be  purchased  or  leased  with  UMTA 
funds.  Examples  of  changes  in 
configuration  or  components  are 
provided  in  the  definitions  section  of  the 
proposed  rule  and  include  such  things  as 
changes  in  the  design  or  configuration  of 
the  propulsion  system,  chfmges  in  the 
fuel  or  energy  source,  and  changes 
involving  structural  modifications.  In 
this  connection,  we  believe  that  what  is 
known  in  the  industry  as  a 
remanufactured  bus  probably  would 
trigger  the  requirements  for  bus  testing, 
while  a  rehabilitated  bus  probably 
would  not  (A  remanufacturing  generally 
involves  an  overiiaul  of  a  vehicle  while 
a  rehabilitation  generally  involves  a 
refurbishing  or  upgrading  of  a  vehicle.) 
The  agency  specifically  requests 
comments  on  what  specific  types  of 
changes  should  be  considered  a  "major 
change  in  configuration  or  components" 
for  purposes  of  this  rule. 

It  is  important  to  note  that  the 
vehicles  proposed  to  be  covered  by  this 
regulation  are  revenue  (passenger- 
carrying)  vehicles  that  are  placed  in 
mass  transit  service  by  a  grantee.  The 
regulation  would  not  apply  to  vehicles 
that  provide  support  fiuictions  such  as 
service  cars,  tow  trucks  and  the  like. 

The  agency  also  seeks  comment  on 
whether  significant  changes  in 
personnel  working  on  a  particular  bus 
model  is  an  event  that  would  trigger  the 
requirements  of  this  regulation  and 
require  a  bus  model  manufactured  by 
such  new  personnel  to  be  considered  a 
"new  bus  model" 

While  the  NTOM  thus  proposes  to 
cover  all  vehicles  regardless  of  size. 


UMTA  recognizes  that  there  is  a 
significant  difference  between  the 
relative  size  of  firms  engaged  in  die 
manufacture  and  sale  of  heavy  duty 
transit  buses,  and  final  stage 
manufactiuers  of  small  paratransit 
vehicles.  Final  stage  manufactiuing 
involving  vans  for  use  in  elderly  and 
handicapped  service,  for  example,  may 
only  require  limited  modification  to 
raise  the  roof  or  add  a  wheelchair  lift 
UMTA  anticipates  that  many  small  final 
stage  manufacturers  of  such  vehicles 
have  a  very  limited  annual  production 
volume.  In  this  connection,  UMTA 
requests  public  comment  on  the  pros 
and  cons  of  establishing  annual  volume 
production  thresholds  bielow  which  no 
testing  under  this  regulation  would  be 
required,  types  of  vehicles  such 
thresholds  would  apply  to,  and  what 
thresholds  might  be  employed.  UMTA 
also  seeks  comments  on  whether  there 
should  be  other  bases  that  would 
constitute  appropriate  grounds  for 
exemption  from  the  requirements  of  this 
rule — either  on  grounds  of  undue 
hardship  on  the  manufacturer,  or 
duplication  of  testing,  eta 

•  New  Bus  Model  Covered  by  the 
NPRM.  The  law  provides  that  UMTA 
funds  may  not  be  obligated  or  expended 
after  September  30, 1989,  for  the 
acquisition  of  a  new  bus  model  unless  a 
model  of  such  bus  has  been  tested  at  the 
bus  testing  facility.  The  law  also  defines 
a  "new  bus  model"  as  "a  bus  model 
which  has  not  been  used  in  mass 
transportation  service  in  the  United 
States  before  the  date  of  production  of 
such  model  or  a  bus  model  which  has 
been  used  in  such  service  but  which  is 
being  produced  with  a  major  change  in 
configuration  or  components."  (The 
scope  of  the  definition  was  discussed  in 
the  previous  section  of  this  preamble). 
However,  the  law  does  not  state  when  a 
bus  is  a  new  model  for  purposes  of  the 
provision. 

On  the  one  hand,  it  could  be  argued 
that  only  a  new  bus  model  introduced 
after  September  30, 1989,  would  be 
subject  to  the  bus  testing  provision, 
since  it  is  after  the  date  that  UMTA 
funds  may  not  be  obligated  or  expended 
on  the  acquisition  of  a  new  bus  model 
that  has  not  been  tested  at  the  bus 
testing  facility.  On  the  other  hand,  the 
drafters  of  the  legislation  may  have 
meant  to  have  the  provision  apply  to 
any  new  bus  model  introduced  after  the 
1987  STURAA  was  enacted  into  law. 
April  2, 1987.  Choosing  such  a  date 
would  preclude  manufacturers  from 
trying  to  rush  a  new  bus  model  into 
production  before  some  later  effective 
date. 

UMTA  is  proposing  tentatively  to 
establish  April  2, 1987,  as  the  effective 


date  for  a  new  bus  model  to  be  covered 
by  the  regulation.  We  recognize  that  this 
is  the  broadest  possible  approach  that 
could  be  taken,  and  could  mean  that 
some  vehicles  to  be  tested  already  will 
have  been  in  mass  transfwrtation 
service  for  a  period  of  time.  In  the 
alternative,  should  the  regulation  only 
apply  to  a  new  bus  model  introduced 
after  September  30, 1989,  or  some  date 
in  between?  The  agency  seeks 
comments  on  this  provision. 

It  is  important  to  note  that  only  new 
bus  models  purchased  with  UMTA 
funds  obligated  or  expended  after 
September  30, 1989.  are  subject  to  this 
regulation,  and  this  issue  is  discussed  in 
more  detail  below. 

•  Funds  "obligated  or  expended" 
after  September  30. 1989.  The  bus  testing 
provifion  provides  that  "(njo  funds 
appropriated  or  made  available 
pursuant  to  this  Act  after  September  30. 
1989,  may  be  obligated  or  expended  for 
the  acquisition  of  a  new  bus  model 
unless  a  bus  of  such  model  has  been 
tested  at the  Aitoona  facility. 

The  "obligation"  of  funds  is  the  formal 
action  by  UMTA  that  signifies  when 
Federal  funds  are  available  for  a 
particular  project  and  may  be  drawn 
down  by  a  recipient  Each  grant 
agreement  entered  into  by  UMTA  and  a 
recipient  specifically  states  the 
"obligation  date"  of  Federal  funds.  Thus, 
any  fiinds  obligated  by  UMTA  after 
September  30, 1989,  will  be  subject  to 
this  regulation,  and  a  recipient  readily 
knows  on  the  basis  of  the  UMTA  grant 
agreement  when  UMTA  funds  are 
obligated. 

The  provision,  however,  also  provides 
that  it  applies  to  any  funds  "expended" 
after  September  3a  1989.  Since  the 
provision  covers  the  obligation  of  funds, 
a  Federal  action,  this  expenditure 
language  appears  clearly  to  have  been 
meant  to  apply  to  an  action  by  a 
recipient 

We  recognize  that  this  could  lead  to 
situations  in  which,  for  example,  half  of 
a  fifty  bus  order  involving  a  new  bus 
model  would  have  been  paid  for  in  the 
summer  of  1989,  and  thus  not  subject  to 
this  regulation,  while  the  other  half  of 
the  buses  are  not  delivered  until  after 
September  30, 1989.  in  which  case  a  bus 
of  the  model  to  be  purchased  would  first 
have  to  have  been  tested  at  the  facility 
before  the  recipient  could  expend 
UMTA  funds  to  complete  the  bus 
purchase  order. 

In  other  regulations  affecting 
procurement  matters,  UMTA  generally 
has  had  any  new  requirements  apply  to 
funds  obligated  by  UMTA  after  tiie 
rule's  effective  date,  or  to  procurements 
initiated  after  that  date  so  that  the  new 
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requirements  do  not  affBct  or  interrnpt 
ongoing  procorements.  In  this  case, 
however,  the  statute  speciflGally  states 
that  it  applies  to  any  expenditure  of 
hmds  by  a  recipient  after  September  30. 
1960.  and  would  appear  to  preclude  the 
possibility  of  applying  the  regulation 
only  to  procurements  initiated  after  that 
date.  Redpianta  should  be  particularly 
aware  of  diia  provision  in  any 
procurements  that  may  involve  the 
purchase  of  a  new  bus  model  and  the 
expenditure  d  UMTA  ftmda  after 
September  30. 1S«.  We  seek  spedflc 
comment  on  the  tanplcmentatira  of  this 
aspect  of  the  raqnirinnenL 

•  "Acquuitkm"  of  a  New  Bw  Model. 
The  statute  provides  dMt  UMTA  fimds 
may  not  be  osod  for  the  "acquisition''  of 
a  new  bos  ssodel  mikes  M  first  has  been 
tested  at  the  fsdlHy.  We  ptopose 
acquisitioo  to  taidiide  either  purchase  or 
/ease  of  a  boa.  since  in  either  case 
UMTA  hods  are  being  uaed  to 
"acquire"  a  bus.  fai  connection  with 
lea^ng.  the  regulatlaa  should  be  easy  to 
administer  when  a  grantee  leases  a 
vehicle  itself  sinoe  the  yantee  can 
require  that  any  leeaed  buses  comply 
with  this  rsgulation. 

While  the  statute  was  intended, 
presumably,  to  cover  any  lease  or 
purchaae  bivohring  lAITA  fnnda.  the 
agency  sees  potentiel  compliance 
problana  whiso  a  grantee  leaaes  services 
to  l>e  provided  by,  for  example,  a  private 
operator.  If  the  agency  were  to  adopt  a 
broad  approach,  it  could  rsquire  dut 
vehicles  used  by  a  private  company 
under  service  contract  with  the  recipient 
comply  with  the  provisions  of  this 
regulation.  In  sudi  cases,  can  the 
grantee  require  the  private  operator's 
vehicles  to  be  in  compliance  with  this 
regulation?  On  the  otlier  hand,  if  the 
agency  were  to  construe  the  program 
more  narroikly,  it  could  determine  that 
only  those  vehicles  under  the  direct 
control  of  the  recipient  (owned  or  leased 
by  the  recipient)  would  be  covered.  We 
seeic  comment  on  whether  a  lease  for 
service  with  a  private  operator  is 
appropriately  included  in  the  coverage 
of  this  regulation. 

•  Certifications.  In  order  to  minimize 
the  administrative  burdens  associated 
with  this  regulation,  UMTA  proposes  to 
require  that  a  recipient  certify 
compliance  with  the  regulation.  In  this 
regard,  the  operator  of  the  facility  will 
provide  the  manufacturer  or  entity 
having  the  test  conducted  with  a  Test 
Report  upon  completion  of  all  testing  at 
the  facility.  The  entity  in  turn  can 
provide  this  Test  Report  to  the 
purchaser  of  the  bus.  and  in  so  doing 
certify  that  the  bus  to  be  purchased  is 
the  same  model  as  the  new  bus  model 


subject  to  the  Test  Report  from  the  bus 
testing  fedlity. 

Recognizing  that  some  minor  changes 
may  be  made  to  a  vehicle,  die  NPRM 
provides  that  the  menufacturer's 
certification  also  should  describe  any 
changes  that  have  been  made  to  the 
vehlde  since  the  new  bus  model  was 
tested  at  die  bus  testing  fsdlity,  along 
with  an  explanation  of  why  it  believes 
these  changes  are  not  major  and 
therefore  do  not  require  new  testing  at 
the  fadllty.  If  a  recipient  or  a 
manufscturer  is  not  certain  whether  a 
particular  change  is  "ma|or,"  UMTA  on 
a  case-by-case  basis  will  so  dedde. 

These  certificatioB  procedures  are 
designed  to  strike  a  balance  between 
administrative  burden  and  adequate 
assurance  of  compliance  with  the 
provisions.  The  fad  that  a  failure  to 
comply  %vith  the  certification  process 
reqtdied  by  die  final  regulation  may 
trigger  criminal  sanctions  should  prove 
adequate  to  assure  compliance  with  the 
provisions.  However.  UMTA  spedfically 
seeks  comment  on  whether  something 
beyond  this  certification  process  is 
necessary  to  ensurt  conmliance  by 
manufacturen  with  these  provisions. 

The  redpient  certification  generally 
would  be  made  in  any  application  to 
UMTA  for  the  purchase  of  buses.  If  a 
redpient  does  not  have  audi  an 
application  before  UMTA.  and  is  to 
expend  UMTA  funds  after  September 
30, 1980,  for  the  purchase  of  a  new  bus 
model  the  redpient  would  have  to  make 
the  certification  directly  to  UMTA 
before  it  can  acquire  such  a  bus. 

•  Testing  Requirements.  In 
accordance  with  section  317  of 
STURAA,  the  agency  proposes  that  each 
new  bus  model  be  tested  for 
maintainability,  reliability,  safety, 
performance,  structural  integrity,  fuel 
economy,  and  noise.  (The  specific  tests 
are  discussed  in  greater  detail  in  the 
section-by-section  analysis  of  this 
preamble.)  It  is  important  to  point  out 
that  the  agency  has  no  authority  to 
duplicate  or  enforce  the  Federal  Motor 
Vehicle  Safety  Standards,  the  corporate 
average  fuel  economy  level 
determinations,  or  the  Federal  Motor 
Carrier  Safety  Regulations. 

Accordingly,  the  tests  identified  in 
this  proposed  rule  are  to  be 
distinguished  from  those  of  Federal 
agendes  with  enforcement 
responsibility  in  these  areas.  In  one  case 
where  the  proposed  test  is  similar  to  an 
existing  Federal  standard — the  noise 
test  of  the  Federal  Motor  Carrier  Safety 
Regulation — the  agency  proposes  a 
standard  which  is  consistent  with  the 
FHWA  requirement.  However,  UMTA 
stresses,  again,  that  the  tests  proposed 


in  this  regulation  are  designed  for  a 
purpose  different  from  that  of  the 
traditional  "safety"  agency.  The  purpose 
of  this  bus  testing  program  is  not  to  pass 
or  fail  vehicles,  but  to  provide 
information  to  potential  purchasen  of 
mass  transit  vehides  who  are  using 
UMTA  funds  for  this  purpose. 

The  agency  is  proposing  to  run  only 
one  vehicle  of  each  model  through  the 
test  fadlity.  The  vehicle  may  not  be  a 
test  prototype,  but  must  be  the  actual 
vehicle  that  is  being  or  will  be  produced 
by  the  manufacturer.  The  vehicle  must 
be  fabricated  and  assembled  by 
techniques  and  tooling  that  will  be  used 
in  the  production  of  subsequent  buses  of 
that  model  The  agency  %vill  rely  on  the 
fad  that  the  manufacturer  must  certify 
under  DOTs  National  Highway  Traffic 
Safety  Administration's  regulations  that 
it  meets  all  applicable  Federal  motor 
vehicle  safety  standards,  and  die 
manufacturer  must  be  able  to  make  this 
certification  before  any  vehicle  may  be 
tested  at  the  Altoona  fadlity. 

The  agency  believes  that  die 
regulation  moat  provide  for  tests  which 
are  consistent  with  die  performance 
features  identified  in  the  legislation.  It  is 
also  the  agency's  preliminary 
determination  that  on-site  physical 
performance  testing  is  required  by  the 
legislation.  Further,  it  is  i^^x>rtant  to 
note  that  the  testing  process  is  expected 
to  be  lengthy,  and  in  some  cases  a  bus 
could  remain  at  the  fadlity  for  a  number 
of  months.  On  the  other  hand,  the 
agency  seeks  comments  on  whether 
actual  performance  data  on  vehides 
could  be  analyzed  at  the  facility  in  some 
cases  in  lieu  of  physical  testing.  Any 
comments  should  be  specific  concerning 
which  performance  feature  is  being 
documented  and  the  method  used  to 
verify  the  performance  characteristic 

In  accordance  with  the  legislative 
history  of  this  provision,  UMTA,  in 
developing  the  various  tests,  is  taking 
into  consideration  a  report,  "First 
Article  Transit  Bus  Test  Plan."  The  new 
bus  model  Test  Plan  ultimately  will  be 
developed  by  the  operator  of  the  facility, 
subject  to  approval  by  UMTA.  It  is 
expected  that  the  Test  Plan  will  evolve 
over  time  in  light  of  experience  gained 
by  the  operator  of  the  facility.  We  want 
to  emphasize  that  while  we  seek  general 
comment  on  the  seven  tests  outlined  in 
the  NPRM,  the  actual  Test  Plans  are  not 
subject  to  the  regulatory  process  and 
can  and  will  be  updated  and  revised 
from  time-to-time.  Both  the  agency  and 
the  operator,  however,  will  be  open  to 
the  recommendations  and  suggestions  of 
those  who  have  had  a  vehicle  tested  at 
the  facility.  Moreover,  the  tests 
discussed  below  in  the  "Section-by- 


Section"  part  generally  apply  to  larger 
buses.  Tests  for  smaller  vehides  will  be 
modified  accordii^y  to  address  the 
unique  characteristics  of  such  vehicles. 
Test  procedures  will  be  made  available 
to  manufacturers  and  the  agency  seeks 
comment  on  how  this  should  be  done. 

•  Facility  Procedures.  The  facility 
will  be  operated  by  an  UMTA 
contractor,  who  will  set  fees,  subject  to 
UMTA  approval.  These  fees  collected 
by  the  contractor  will  be  used  to  pay  for 
the  costs  of  the  tests  and  the 
maintenance  of  the  test  facility. 

UMTA  in  particular  seeks  comment 
on  whether  and  to  what  extent  a 
ntanufacturer's  representative  should 
have  the  opportunity  to  be  available  at 
the  facility  to  provide,  for  example, 
routine  maintenance.  A  vehicle  may  be 
at  the  site  for  several  months  and  it  is 
anticipated  that  manufacturen  will 
want  to  maintain  their  vehicles 
themselves  during  that  period.  Should 
this  be  permitted?  If  so,  what  should  be 
the  extent  of  contact  between  the 
manufacturer's  representative  and  the 
operator  of  the  facihty? 

We  also  are  proposing  that  the  entity 
should  have  the  right  at  any  time  before 
the  Test  Report  is  completed  to 
withdraw  its  vehicle  from  testing  at  the 
facility.  In  such  a  case,  the  raamifacturer 
would  have  to  pa>  a  pro  rata  share  of 
the  testing,  that  had  been  done  up  to  the 
point  of  withdrawal  but  no  records  of 
that  bus  testing  would  be  made 
available.  Upon  completion  of  testing, 
the  contractor  will  provide  the  entity  a 
copy  of  the  test  results  for  its  veiiide. 
The  agency  also  has  decided 
preliminarily  that  the  trigger  for  the  test 
information  becoming  available  to  the 
public  is  at  the  point  the  manufacturer 
decides  to  respond  initially  to  a 
procurement  bid  by  an  UMTA  recipient. 
These  tentative  decisions  raise  several 
issues  concerning  confidentiality  and 
disclosure  of  informp?ion  on  which  the 
agency  seeks  comment. 

The  agency  spedfically  seeks 
comment  on  whether  this  proposal  ia  in 
the  best  interest  of  recipients  and  meets 
a  legitimate  privacy  need  of  the 
manufacturers.  The  agency  recognizes 
that  there  may  be  other  Federal 
agencies,  such  as  the  Environmental 
Protection  Agency  or  the  National 
Highway  Traffic  Safety  Administration, 
which  may  have  an  interest  in  any  and 
all  data  that  is  generated  by  the  testing 
facility.  Should  all  testing  data  be  made 
available  to  such  agencies?  For  example, 
under  the  UMTA's  proposal,  any  data 
collected  by  the  contractor  on  a  vehicle 
which  is  withdrawn  by  the  manufacturer 
before  the  completion  of  testing  is  aoi 
available  to  anyone  except  the 
manufactvtrer.  It  may  aid  NHTSA  in  its 


enforcement  efforts  to  have  access  to 
any  and  all  raw  data  collected  at  the 
test  site,  since  safetj'  related  defects 
may  be  identified  either  by  NHTSA  or 
the  manufacturer  itself.  (Irrespective  of 
any  information  collected  at  the  bus 
testing  fadhty.  under  the  law 
administered  by  NHTSA,  manufacturers 
of  vehicles  that  contain  a  safety-related 
defed  must  notify  purchasers  of  the 
vehicle  and  remedy  the  defect  free  of 
charge.)  UMTA  requests  comments  on 
how  NHTSA's  interest  in  obtaining  Test 
Reports  on  vehides  tested  at  the  facility, 
including  those  chi  vehicles  withdrawn 
by  their  manufacturen  before  the 
completion  of  testing,  can  be  balanced 
with  the  interest  manufacturers  might 
have  in  restricting  the  availability  of  the 
Test  Report  on  withdrawn  vehides. 

It  is  hnportant  to  note.  nKMeover.  that 
UMTA's  functim  under  die  legislation  is 
different  from  that  of  the  safety 
enforcement  agendes,  and  the  agency 
does  not  seek  to  inflate  the  significance 
of  the  data  collection  of  this  facility 
bejrond  that  antidpated  by  Congress.  In 
our  view,  the  Ahoona  fadhty  is 
intended  to  dev^p  information  on  new 
models  that  can  be  reviewed  by 
recipients  when  the  recipient  h  choosing 
among  att^native  vdiides  to  purchase 
or  lease  with  UMTA  funds.  The  results 
of  the  tests  are  not  pass/fail;  they  are 
informational 

The  statute  farther  provides  that  the 
testing  will  not  be  done  by  the  agency, 
but  by  a  contractor.  The  contractor  will 
make  the  report  available  to  the 
manufacturer  and  will  have  ali  publidy 
available  reports  at  the  test  facility  for 
distribution.  UMTA  does  not  see  itself  in 
the  role  of  distributing  the  information, 
although  it  will  analyze  the  reports  and 
review  activities  at  the  facility  as  part  of 
its  general!  oversight  role. 

It  is  important  to  emphasize  again  that 
the  Test  Report  is  not  a  pass/fail 
document.  Rather,  the  statute  clearly 
provides  only  that  a  new  bus  model  is  to 
be  tested  at  the  facility.  Thus,  it 
contemplates  that  a  parchasera  will  take 
into  consideration  the  results  of  the  tests 
in  making  a  decision  to  purchase  a 
particular  vehide.  This  means  that  the 
Test  Report  becomes  an  important 
document.  We  recognize  that  the 
manufacturer  of  the  vehide  has  an 
interest  in  the  Test  Report,  and  in  some 
circumstances  may  want  to  keep  it 
confidential.  Since  the  legislation  is 
designed  only  to  make  information 
available  in  connectma  with  the  use  of 
Federal  funds  in  vehide  acquisition, 
only  that  action  should  trigger  the 
necessity  of  the  manufacturer  to  make 
the  Report  public  initially. 

On  the  other  band,  the  tests  will  have 
been  conducted  at  a  facility  to 


implemeal  a  Federa:  statute,  and 
potenrial  purchasers  in  the  indi^sfry  may 
well  have  a  keen  intnrest  in  reviewing 
all  Test  Reports.  And  as  just  discussed, 
other  Federal  agenci-is  may  h.i\  e  an 
interest  in  the  data,  whether  or  not 
directly  related  to  this  proposed 
program.  Accordingly,  we  have 
attempted  to  strike  a  balance  between 
these  interests  and  tentatively  propose 
that  a  Test  Report  may  be  kept 
confidential  until  the  model  of  the  bus 
tested  is  offered  for  sale  to  an  UMTA 
grantee.  UMTA  believes  that  once  such 
a  model  is  in  the  procurement  process, 
the  Test  Report  from  that  time  forward 
should  be  available  pubbdy.  UMTA 
seeks  particular  comment  on  this  issue. 

•  Transition  Period.  Because  of  the 
time  it  may  take  to  implement  the 
modifications  required  to  be  made  to  the 
existing  facilities  in  Altoona,  the  Bus 
Testing  FaciUty  may  not  be  in  full 
operation  by  September  30, 1989.  and 
may  not  therefore  be  capable  of 
supporting  the  performance  of  ail  bus 
tests  required  by  this  regulation.  During 
the  transition  period  before  the  facility 
is  in  full  operation,  only  tests  that  can  be 
conducted  at  the  facility  will  be 
performed  at  the  facility. 

UMTA  is  considering  a  number  of 
possibilities  regarding  testing  during  the 
transition  period.  Should  the  tests  be 
limited  only  to  those  that  can  be 
performed  at  the  Bus  Testing  Facility? 
Or  should  UMTA  require  the 
manufacturer  to  conduct  those  tests  that 
cannot  yet  be  done  at  the  Cacilit>-,  and 
provide  the  resulting  data  to  the 
operator  of  the  facility  for  indusion  in 
the  Test  Report? 

Or  is  there  some  other  option  that 
could  be  considered  for  purposes  of  the 
transition  period?  One  possible  way  to 
implement  this  program  would  be  to 
phase  in  the  types  of  vehides  tested  at 
the  facility.  For  example,  the  contractor 
may  complete  the  test  procedures  for 
one  type  of  vehicle— say  the  large  35-*0 
foot  passenger  bus  before  it  completes 
the  procedures  for  smaller  volume 
vehides.  such  as  vans.  Arguably,  the 
agency  co'ild  implement  the  projjram  for 
large  bubes  (for  example)  and  have  a 
stagj^ercd  implementation  schedule  for 
other  types  of  vehides. 

UMTA  will  issue  its  spedfic  g<ndance 
on  this  transition  period  by  A"gu8t  14. 
1989. 

2.  Section  by-Section  Analysis 

The  proposed  regulation  is  divided 
into  three  subparts.  Subpart  A  sets  out 
the  purpose  and  scope  of  the  regulation, 
defines  important  terms,  and  describes 
how  certificatiooa  of  comphance  with 
the  regulatioo  are  to  be  made.  Subpart  B 
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sett  forth  the  procedures  to  be  used  at 
the  bus  testing  facility,  and  describes 
the  Test  Report  that  will  be  issued  at  the 
completion  of  testing.  Finally,  Subpart  C 
desaibes  how  the  bus  facility  will  be 
operated. 

Subpart  A  includes  general 
information  about  the  NPRM.  Section 
665.1  explains  the  underlying  intent  of 
the  statutory  provision.  Section  665.3 
provides  that  the  regulation  will  apply  to 
the  purchase  of  vehicles  under  sections 
3. 9. 16(bM2).  and  18  of  the  UXfT  Act 
While  vehicles  occasionally  may  be 
acquired  under  other  sections  of  the 
UMT  Act — ^the  section  6  research 
program,  for  example — UMTA  does  not 
think  it  was  the  intent  of  Congress  to 
subject  such  demonstration  vehicles  to 
the  bus  testing'requirement.  and  such 
programs  accordingly  are  not  proposed 
to  be  covered  by  this  rule. 

Section  665.5  contains  definitions  of 
terms  used  bequenUy  in  the  regulation. 
As  discussed  above,  "bus"  is  defined  to 
include  virtually  any  automotive  vehicle 

Jturchased  with  UKn'A  fimds  and  used 
or  mass  transportation  purposes  but 
does  not  include  for  example,  an 
electrically  powered  trolley  coach — 
which  is  not  an  "automotive"  vehicle. 
"Bus  Testing  Facility"  is  defined  as  the 
site  at  Altoona.  Pennsylvania  as 
specified  in  the  statute,  as  well  as 
proving  grounds  under  the  jurisdiction  of 
the  operator  of  the  facility. 

"New  Bus  Model",  also  described 
above,  is  a  bus  model  that  has  not  been 
used  in  mass  transportation  service  In 
the  United  States  before  April  2, 1987.  or 
a  bus  model  which  has  been  used  in 
such  service  but  which  after  April  2, 
1987,  is  being  produced  with  a  major 
change  in  configuration  or  components. 
While  new  bus  model  is  defined  in  the 
statute,  we  have  added  a  list  of  items 
that  details  what  constitutes  a  major 
change  in  conflsuration  or  components. 
These  include  changes  of  the  engine  by 
the  manufactiuen  of  fuel  or  energy 
source;  in  the  design  and  configuration 
of  the  propulsion  system;  in  the  steering 
system:  structural  modifications;  in 
location  of  or  addition  of  a  wheelchair 
lift;  in  manufacturing  or  assembly 
methods;  of  the  center  of  gravity;  in 
gross  vehicle  weight  and  weight 
distribution  between  axles;  of 
wheelbase  or  tread  width:  or  of  the 
suspension  system.  A  change  of  model 
year  designation,  absent  any  other 
change,  would  not  trigger  the  testing 
requirements. 

This  list,  while  not  necessarily  all- 
inclusive,  does  provide  a  detailed 
description  of  the  types  of  things  that 
would  be  considered  a  major  change  in 
configuration  or  components,  and  would 
thus  require  a  bus  to  be  tested  at  the 


facility.  We  particularly  seek  comment 
on  whether  there  are  other  aspects  that 
might  be  considered  major  changes  in 
components  or  configurations  that  we 
did  not  address. 

Also  discussed  in  detail  earlier  in  the 
preamble,  the  agency  seeks  comment  on 
the  appropriate  date  to  trigger  the 
application  of  this  statute. 

"Recipient"  is  defined  as  a  recipient 
of  funds  under  section  3. 9,  ie(b)(2),  or 
18  of  the  UMT  Act.  Thus,  any  such 
recipient  would  have  to  certify 
compliance  with  the  regulations.  In  its 
broadest  application,  this  would  require 
that  a  recipient  who  contracts  out  its 
operation,  still  would  have  to  certify 
that  any  public  or  private  operator  for  it 
would  comply  with  the  regulation.  This 
section  also  defines  the  "Test  Report" 
the  document  prepared  for  each  vehicle 
that  has  completed  testing  at  the  bus 
testing  faciUty. 

The  final  section  of  Subpart  A 
describes  the  certification  a  recipient 
must  make  to  be  in  compliance  with  the 
rule.  In  general  a  recipient  must  certify 
in  each  application  to  UMTA  for  the 
acquisition  of  vehicles  that  any  new 
model  bus  to  be  purchased  or  leased 
with  UMTA  funds  obligated  after 
September  30, 1989,  or  expended  by  the 
recipient  after  that  date,  shall  be  tested 
at  the  bus  testing  facility  before  final 
acouisition  by  the  recipient 

It  the  recipient  has  not  made  this 
certification  and  will  expend  UMTA 
funds  after  September  30, 1989,  for  the 
purchase  or  lease  of  a  new  bus  model, 
the  recipient  must  separately  certify  to 
UMTA  that  such  bus  model  will  have 
been  tested  at  the  facility.  Finally,  it  is 
possible  that  a  recipient  could  purchase 
or  lease  a  bus  that  is  not  a  new  bus 
model  and  then  have  it  modified  in  such 
a  way  that — if  it  were  a  manufacturer 
modification — ^it  would  be  considered  a 
vehicle  produced  with  a  major  change  in 
configuration  or  components.  Such  a 
manufacturer  change  would  require  the 
vehicle  to  be  tested  at  the  facility.  Since 
the  recipient  already  has  purchased  the 
vehicle,  would  this  modification  trigger 
the  requirements  of  the  statute?  On  the 
one  hand  it  could  be  an  enormous 
burden  on  small  transit  agencies  if 
UMTA  decided  that  every  "major 
change  in  configuration  or  components" 
made  by  the  transit  agency  triggered  the 
provisions  of  the  statute.  On  the  other 
hand,  if  the  agency  allows  small  transit 
agencies  to  make  modifications  to 
vehicles  that  in  other  circumstances 
would  require  testing  at  the  facility, 
would  this  be  an  obvious  way  to  try  and 
circumvent  the  intention  of  the  statute? 
If  we  did  require  testing  after  the  vehicle 
was  purchased  with  UMTA  funds,  the 
recipient  also  would  have  to  separately 


certify  to  UMTA  that  the  bus  had  been 
tested  at  the  facility  before  it  could  be 
placed  in  revenue  service. 

Subpart  B  sets  forth  the  bus  testing 
procedures.  Only  a  single  model  of  a 
new  bus  model  needs  to  be  tested  at  the 
facility.  Any  such  model  cannot  be  a 
prototype  vehicle.  Rather,  it  must  be  a 
model  that  is  fabricated  and  assembled 
substantially  in  the  same  way  that 
production  of  subsequent  vehicles  are  to 
be  manufactured.  The  vehicle  also  must 
meet  all  relevant  Federal  Motor  Vehicle 
Safety  Standards  before  it  can  be  tested 
at  the  facility.  Certification  in 
accordance  with  NHTSA  regulations  is 
sufficient  to  indicate  that  such 
Standards  have  been  met.  Once  the 
operator  of  the  facility  has  been 
provided  such  certification,  the  vehicle 
may  be  tested  at  the  bus  testing  facility. 
The  testing  will  be  thorough  and  may 
require  a  vehicle  to  remain  at  the  facility 
for  a  number  of  months. 

The  seven  tests  to  be  performed  on 
each  vehicle  are  required  by  the  bus 
testing  legislation  and  are  based  in  part 
on  tests  described  in  the  UMTA  report 
"First  Article  Transit  Bus  Test  Plan", 
which  is  mentioned  in  the  legislative 
history  of  Section  317.  When 
appropriate,  SAE  test  procedures  and 
other  procedures  accepted  by  the  transit 
industry  will  be  used,  but  many  of  the 
seven  tests  have  not  been  addressed  by 
a  generally  acceptable  and  valid  testing 
procedures  other  than  those  described 
in  die  "First  Article  Transit  Bus  Test 
Plan".  Most  of  the  bus  tests  to  be 
performed  at  the  facility  will  produce 
information  that  is  usually  not  obtained 
until  a  vehicle  has  been  in  revenue 
service  for  a  year  or  more.  The  seven 
tests  are  discussed  in  the  following 
paragraphs. 

This  discussion  of  testing  in  this 
proposed  rule  provides  comments  with 
information  on  what  UMTA  currently  is 
anticipating  the  tests  will  be  like  and 
provides  a  basis  for  comments  on  the 
scope  of  the  rule.  Nor  will  the  final  rule 
present  a  definitive  final  test  plan. 
Rather,  it  will  outline  the  seven  tests. 
The  basic  purpose  of  the  regulation  is  to 
identify  broadly  the  areas  of  testing 
required  by  section  317. 

The  current  discussion,  moreover, 
essentially  covers  large  vehicles.  UMTA 
recognizes  that  the  tests  will  have  to  be 
adjusted  for  smaller  vehicles  and  that 
most  likely,  UMTA  and  die  operator  will 
from  time  to  time  adjust  those  plans  as 
necessary  to  refiect  ongoing  experience 
and  information.  Again,  the  discussion 
is  being  presented  to  afford  conunenters 
as  much  information  as  possible  in  this 
NPRM.  The  test  plans  ultimately  used 


may  vary  significantiy  from  those 
discussed  here. 

•  Maintainability.  The  agency 
proposes  that  the  maintainability  test 
include  bus  servicing,  preventive 
maintenance,  inspection,  and  repair.  It 
also  will  include  the  removal  and 
reinstallation  of  the  engine  and  drive 
ti>ain  components  that  would  be 
expected  to  require  replacement  during 
tiie  bus'  normal  Ufe  cycle.  Much  of  the 
maintainability  data  will  be  obtained 
during  Uie  bus  durability  test  at  the 
proving  ground.  Twenty-five  percent  of 
tile  bus  Ufe  will  be  simulated  and  tiiere 
will,  obviously,  be  servicing,  preventive 
maintenance,  and  repair  actions.  These 
actions  will  be  done  by  test  facility  staff. 
We  do  not  expect  that  the  operator  will 
become  familiar  wiUi  the  detailed  design 
of  all  new  bus  models  that  are  tested. 
Therefore,  tests  to  determine  the  time 
and  skill  required  to  remove  and 
reinstall  an  engine,  a  transmission,  or 
other  major  propulsion  system 
components  wiU  require  that  either  the 
bus  manufacturer  provide  personnel  to 
perform  such  work  or  provide  very 
detailed  instructions  and  have  staff  on 
site  during  the  testing  to  provide 
consultation  and  support 

The  maintainability  test  report  will 
include  the  frequency,  personnel  hours, 
and  replacement  parts  or  supplies 
required  for  each  action  during  the  test 
The  accessibility  of  selected 
components  and  other  observations  that 
could  be  important  to  a  bus  user  will  be 
included  in  the  report 

•  Reliability.  TTie  question  of 
reliability  will  be  addressed  by 
recording  all  bus  breakdowns 
(equipment,  structure,  etc.)  during 
testing.  It  is  recognized  that  with  one 
test  bus  it  is  not  feasible  to  conduct 
statistical  reliabihty  tests,  but  bus 
availability  for  operation  during  the 
proving  ground  test  will  tell  much  about 
the  bus  and  its  design.  It  is  anticipated 
that  bus  operation  on  the  durability 
course  should  reveal  the  problems  that 
would  otherwise  not  be  detected  until 
much  later  during  scheduled  transit 
service.  The  bus  failures,  repair  time 
and  the  actions  required  to  get  the  bus 
back  into  operation  will  be  recorded  in 
the  report. 

•  Safety.  The  safety  test  will  be  a 
handling  and  stability  test.  The  test  is  an 
obstacle  avoidance  or  double-lane 
change  test  that  will  be  performed  at  tiie 
proving  ground.  The  double-lane  change 
course  will  be  different  for  each  type  of 
bus  and  the  speed  could  be  different  for 
each  type  of  bus.  In  a  safety  test  for  a 
heavy-duty  35-to  40-foot  bus  Uie  double- 
lane  change  test  course  will  be  set  up 
using  pylons  set  with  100-foot-long  gates 
and  12-foot  center-to-center  adjacent 


lanes.  That  is,  a  longitudinal  distance  of 
100  feet  will  be  available  for  the  coach 
to  change  from  one  lane  to  an  adjacent 
lane  with  a  12-foot  center-to-center 
distance.  The  coach  will  run  for  100  feet 
in  the  adjacent  lane  and  then  return  to 
tiie  original  lane  within  a  third  100  feet. 
Coach  speed  will  be  held  constant 
tiiroughout  a  given  test  run.  Individual 
test  runs  will  be  made  at  increasing 
speeds  up  to  45  mph  or  until  the  coach 
can  no  longer  be  operated  safely  over 
the  course,  whichever  speed  is  lower. 
Both  left-  and  right-hand  lane  changes 
will  be  tested,  llie  45  mph  maximum 
speed  was  selected  because  it  is  a 
reasonable  speed  at  which  to  expect  this 
bus  type  to  maneuver  safely.  Tests  from 
smaller  vehicles  will  be  adapted  from 
this  basic  procedure,  although  we  seek 
comment  on  how  this  test  could  be 
adapted  for  smaller  vehicles,  such  as 
vans. 

•  Performance.  The  performance  test 
will  be  performed  on  the  proving  ground 
and  wiU  measure  acceleration  and 
gradeabiUty.  Top  speed  also  will  be 
measured  if  it  can  be  done  safely  on  the 
track.  The  test  will  be  performed  using  a 
fifth  wheel  and  associated 
bistrumentation.  The  test  vehicle  will  be 
operated  at  seated  load  weight  on  a 
smooth  level  track.  The  test  will  be  set 
up  to  use  a  straight  part  of  the  track 
when  possible,  llie  bus  will  be 
accelerated  at  full  throtUe  fitim 
standstill  to  maximum  safe  speed  on  the 
track.  The  report  will  include  a  table  of 
time  required  to  accelerate  to  each  10 
mph  increment  of  speed  and  when 
possible,  the  top  speed.  The  gradeability 
capabilities  will  be  calculated  from  the 
test  data. 

•  Structural  Integrity.  Two  structural 
inte^ity  tests  will  be  performed.  The 
first  is  a  structural  strength  and 
distortion  test  that  will  be  performed  at 
the  testing  facihty  in  Altoona  and  a 
durability  test  that  will  be  performed  at 
the  proving  ground. 

The  structural  strength  and  distortion 
test  will  be  different  for  each  type  of 
bus.  For  example,  for  a  heavy-duty  35-to 
40-foot  bus  it  is  anticipated  that  the 
following  procedures  will  be  used. 

(1)  Shakedown  the  bus  structure  by 
loading  and  unloading  the  bus  no  more 
than  three  times  with  a  distributed  load 
equal  to  2.5  times  gross  load.  Gross  load 
is  150  lb  for  every  passenger  seating 
position,  for  the  driver,  and  for  each  1.5 
sq.  ft.  of  free  floor  space.  For  a 
distributed  load  equal  to  2.5  times  gross 
load,  place  a  375-lb  load  on  each 
passenger  and  driver  seat  (i.e.,  seating 
position]  and  on  each  1  Vz  sq.  ft.  of  fi^e 
floor  space.  Then  load  the  bus  with  a 
distributed  load  to  gross  vehicle  weight. 
Gross  vehicle  weight  is  curb  weight  plus 


gross  load.  Measure  the  increase  in  floor 
deflection  as  the  bus  weight  is  increased 
from  curb  weight  to  gross  vehicle 
weight  Then  load  the  bus  wiUi  a 
distributed  load  equal  to  2.5  times  gross 
load.  Unload  and  bus  and  inspect  for 
any  permanent  deformation  of  the  floor 
and/or  coach  structure. 

(2)  With  the  bus  loaded  to  gross 
vehicle  weight  first  locate  all  four 
wheels  on  a  flat  horizontal  surface. 
Then  locate  one  wheel  on  top  of  a  6- 
inch-high  curb  and  then  in  a  6-inch-deep 
pot  hole.  Repeat  for  all  four  wheels.  For 
all  nine  conditions,  verify:  (a)  Normal 
operation  of  the  steering  mechanism  end 
(b)  operability  of  all  passenger  doors 
(including  sensitive  edges,  if  so 
equipped),  passenger  escape 
mechanisms,  side  windows,  and  service 
doors.  With  a  garden  hose  and  nozzle, 
leak  check  windows,  passenger  doors, 
and  escape  hatches. 

(3)  Using  a  load-equalizing  towing 
sling,  statically  apply  a  tension  load 
equal  to  1.2  times  the  bus  curb  weight  at 
an  angle  of  20  degrees  with  the 
longitudinal  axis  of  the  bus,  first  to  one 
side  then  the  other  in  the  horizontal 
plane  and  then  upward  and  downward 
in  the  vertical  place,  to  the  fitint  towing 
fixtures.  Remove  the  load.  Visually 
inspect  tow  eyes  and  adjoining  structure 
for  damage  or  permanent  deformation 
afier  each  loading  condition.  Repeat  for 
rear  towing  fixture(8). 

(4)  With  the  bus  at  curb  weight  use 
the  tow  bar  provided  for  the  bus  and  a 
heavy  wrecker  truck  to  hft  the  front 
wheels  clear  of  the  ground.  Tow  the  bus 
5  miles  at  20  mph.  Release  the  bus  from 
the  wrecker.  Inspect  visually  for 
structural  damage  or  permanent 
deformation.  Operate  all  doors, 
windows,  and  passenger  escape 
mechanisms  to  assure  that  the 
surrounding  structures  are  not  deformed. 

(5)  With  the  bus  at  curb  weight  on  a 
level  hard  surface,  deflate  the  tire(s)  at 
one  comer.  Then  jack  up  the  coach  to  a 
height  sufficient  to  provide  3  inches 
clearance  between  an  inflated  tire  and 
the  hard  surface.  Reinflate  the  tire(s) 
and  release  the  jack.  Inspect  visually  for 
structural  damage  or  permanent 
deformation.  Repeat  the  test  at  all  four 
wheel  locations. 

(6)  With  the  bus  at  curb  weight  hoist 
the  coach  with  an  appropriate  two-post 
hoist  system.  Use  the  bus  axles  or 
jacking  plates  to  accommodate  the 
lifting  pads  of  the  hoist.  Note  failure  of 
the  bus  to  interface  properly  with  the 
hoist  and  any  instabihty  of  raised  bus 
on  hoist  Lower  the  bus  and  inspect 
visually  for  structural  damage  or 
permanent  deformation  of  jacking 
plates.  Repeat  the  test  supporting  the 
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but  on  jack  stands  independent  of  the 
ho<st. 

The  report  on  this  test  would  include 
noor  deflection  and  permanent 
deformation;  operability  of  steering, 
doors  and  windows  while:  structure  is 
deformed:  atructural  damage  or 
deformation  by  lifting,  towing,  and 
jacking. 

The  structural  durabiUty  test  also  will 
be  different  for  each  type  of  bus.  but  all 
tests  will  be  performed  on  the  durability 
course  at  the  proving  ground.  The  test 
will  be  an  accelerated  life  test  that 
simulates  twenty-five  percent  of  the 
vehicle's  normal  service  life.  During  the 
test,  there  will  be  inspections  of  the  bus 
structure.  Once  each  week,  the  bus  will 
be  washed  and  its  entire  underside, 
including  all  structural  members,  will  be 
steam  cleaned.  All  structural  members 
will  be  inspected  visually  for  damage, 
cracks,  permanent  deformation,  and/or 
excessive  corrosion.  The  entire  outside 
and  inside  surfaces  of  the  body,  doors, 
windows,  and  openings  will  be 
inspected  for  signs  of  structural 
deterioration.  At  each  inspection,  bus 
mileage  will  be  recorded  along  with  any 
structural  or  deterioration  identified. 

•  FueJ  Economy.  This  test  will  be  run 
to  determine  the  fuel  economy  in  miles 
per  gallon  of  the  new  bus  model  The 
test  will  be  run  at  seated  load  weight  on 
a  duty  cycle  that  simulates  transit 
service  for  the  type  of  vehicle  being 
tested.  For  example,  a  heavy-duty  35-  to 
40-foot  bus  would  be  operated  over  the 
Advanced  Design  Bus  duty  cycle  which 
calls  for  four  phases  of  operation: 
central  business  district,  arterial, 
commuter,  and  idle.  The  test  for  heavy- 
duty  buses  would  be  based  on  currently 
applicable  SAE  procedures.  The 
methods  of  fuel  use  measurement  for 
different  fuels  and  bus  types  have  not 
been  determined  since  fiiels  could 
include  diesel  gasoline,  alcohol,  natural 
gas,  etc.  The  fuel  measurement  devices 
under  consideration  include  volumetric, 
gravimetric  flow,  and  pressure. 

The  agency  notes  that  this  fuel 
economy  test  bears  no  relation  to  the 
calculations  done  by  the  Environmental 
Protection  Agency  (EPA)  to  determine 
fuel  economy  levels  for  the  Corporate 
Average  Fuel  Economy  Prograin.  EPA's 
calculations  are  based  on  tests 
conducted  under  laboratory  conditions 
intended  to  simulate  city  and  highway 
driving.  UMTA's  fuel  economy  lest,  as 
proposed  here,  is  a  measurement  of  the 
mileage  per  gallon  of  gasoline  expended 
by  a  vehicle  travelling  a  track.  In  most 
likehhood,  UMTA's  test  results  will  not 
represent  actual  mileage,  as  is  the  goal 
of  the  EPA  calculations.  UMTA's  test 
will  be  provide  data,  however,  which 
can  be  compared  by  recipients  in  their 


deliberations  concerning  purchase 
decisions.  Moreover,  to  the  extent  the  ' 
UMTA  test  covers  vehicles  not  tested  by 
EPA  (vehicles  with  gross  vehicle  wei^t 
ratings  of  greater  than  8.500  pounds),  the 
test  will  provide  to  the  recipient  some 
information  in  the  fuel  economy  area, 
where  none  previously  existed. 

•  Noise.  The  noise  test  area  will 
include  two  tests:  Interior  Noise  and 
Vibration  and  Exterior  Noise.  It  is 
recognized  that  different  levels  of  noise 
are  expected  and  acceptable  with 
different  types  of  vehicles  and  different 
test  procedures  mi^t  be  required.  The 
following  are  tests  for  heavy-duty  35-  to 
4G-foot  buses.  Obviously,  the  tests  could 
be  sigitfificantly  different  for  other  types 
of  buses. 

The  heavy-duty  bus  interior  noise  and 
vibration  that  will  be  performed  at  the 
proving  ground  and  will  measure 
internal  noise  levels  and  check  for 
reasonable  vibration.  The  test 
conditions  will  be: 

(1)  With  a  noise  generator  and  load 
speaker  system  create  a  white  noise 
level  of  80dBA  at  the  outside  skin  on 
the  left  side  of  the  bus  (i.e..  the  side 
opposite  the  doors).  Measure  the  noise 
level  at  various  points  throu^out  the 
interior  of  the  bus.  All  openings, 
inclu(&ig  doors  and  windows,  will  be 
closed  and  the  engine  and  all 
accessories  switdied  off  during  the  test. 

(2)  Accelerate  the  bus  at  full  throttle 
from  a  standing  start  to  35  mph  on  level 
commercial  asphalt  or  concrete 
pavement  in  an  area  free  of  large 
reflecting  surfaces  within  50  ft  of  the  bus 
path.  Measure  bus-generated  noise  level 
at  ear  height  of  a  seated  50th  percentile 
male  in  the  rear  most  passenger  seats,  at 
the  middle  of  the  passenger 
compartment  or  engine- transmission 
location  for  buses  ¥rith  under-floor 
engines,  and  at  the  driver's  seat  All 
openings  will  be  closed  and  all 
accessories  will  be  operating  during  the 
test. 

(3)  Operate  the  bus  at  various  speeds 
from  0  to  55  mph  on  various  road 
conditions  with  and  without  A/C  on. 
Record  any  abnormal  audible  or  visible 
resonant  vibrations  or  rattles  within  the 
bus. 

The  heavy-duty  bus  exterior  noise  test 
will  measure  exterior  noise  levels  when 
the  new  bus  model  is  operated  under 
various  test  conditions.  The  test 
conditions  will  be: 

(1)  Bus  stationary  with  the  engine  at 
high  idle  and  neutral  gear. 

(2)  Bus  pulling  away  from  a  stop  at 
full  throttle. 

(3)  Bus  accelerating  at  full  throttle  at 
or  below  35  mph  and  just  prior  to 
transmission  upshift. 


Airborne  noise  generated  by  the  bus 
will  be  measured  on  both  sides  of  the 
bus  at  points  50  feet  from  the 
perpendicular  to  centeriine  of  the  coach 
with  all  accessories  operating. 
Instrumentation,  test  sites,  and  other 
general  requirements  will  be  m 
accordance  with  SAE  Standard  1306. 
The  curb  idle  test  will  be  conducted 
with  the  microphone  located 
longitudinally  in  line  with  the  rear 
bumper.  The  pull-away  test  will  begin 
with  the  microphone  located 
longitudinally  in  line  with  the  front 
bumper. 

Section  663.13  describes  the  Test 
Report  that  the  operator  of  die  facihty 
provides  to  the  entity  that  is  having  the 
test  performed.  The  Test  Report  is  not  a 
"pass/fail"  document,  but  rather  records 
the  vehicle's  performance  during  the 
testing.  A  manufacturer  who  is  bidding 
on  a  contract  for  purchase  or  lease  must 
provide  a  copy  of  this  Report  to  a 
potential  purchaser  of  a  bus  to  show 
that  the  bus  model  has  been  tested  at 
the  facihty.  The  manufacturer  must 
certify  that  the  bus  model  is  the  same  as 
the  one  tested,  or  describe  changes  to 
the  bus  that  have  been  made  and 
explain  why  they  are  not  major  changes 
under  UMTA  regulations. 

In  addition,  9  663.13  provides  that  the 
operator  of  the  facility  will  have 
available  for  distribution  all  publicly 
available  reports.  The  section  also 
requires  that  the  manufacturer  notify  the 
operator  when  it  makes  a  report 
available  to  a  grantee  for  the  first  time. 

We  particularly  sedc  conunent  on 
when  the  Test  Report  should  be  made 
public.  We  are  proposing  that  it  may  be 
kept  confidential  by  the  manufacturer 
until  such  time  as  the  manufacturer 
attempts  to  sell  a  bus  model  like  the  one 
tested.  At  that  point,  the  clear  intent  of 
the  law  would  be  to  make  the 
information  available  publicly  so  that 
potential  purchasers  could  themselves 
review  the  vehicle's  performance  at  the 
facility.  The  other  options  under  review 
were  discussed  earlier  in  this  preamble. 

Subpart  C  explains  how  the  facility  is 
to  be  operated.  UMTA  will  choose  the 
operator,  who  will  have  proving  grounds 
available.  The  operator  will  establish 
the  fees  to  be  charged  for  the  bus 
testing,  subject  to  UMTA  approval.  The 
operator  also  shall  prepare,  with  UMTA 
review  and  concurrence,  the  detailed 
test  plan  procedures  implementing  the 
seven  tests  discussed  above. 

A  bus  may  be  removed  from  testing  at 
any  point  by  the  entity  having  the  tests 
performed,  and  no  record  shall  be  kept 
or  made  available  with  respect  to  such 
bus.  Any  such  bus  model  that  is  to  be 
retested  must  start  from  the  beginning. 


All  testing  at  the  site  is  to  be  conducted 
by  staff  of  the  operator  of  the  facility,  or 
those  under  contract  to  the  operator. 
Those  having  a  vehicle  tested  may 
observe  all  tests. 

C  Request  for  Conunrats 

This  agency  seeks  comment  on  this 
proposed  regulation  to  establish  a  bus 
testing  facility. 

Conunenters  wishing 
acknowledgement  of  their  conmients 
shoidd  include  a  self-addressed, 
stamped  postcard  with  their  comments. 
The  Docket  Clerk  will  stamp  the  card 
with  the  date  and  time  the  comments 
are  received  and  return  the  card  to  the 
commenter. 

D.  Regulatory  Impacts 

1.  Executive  Order  12291 

This  action  has  been  reviewed  under 
Executive  Order  12291,  and  it  has  been 
determined  that  it  is  not  a  major  rule.  It 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

2.  Regulatory  Evaluation 

This  regulation  is  significant  under  the 
Department's  Regulatory  Policies  and 
Procedures,  because  of  the  potential 
high  level  of  public  interest.  UMTA  has 
prepared  a  preliminary  regulatory 
evaluation  in  support  of  this  rulemaking. 
This  preliminary  regulatory  evaluation 
is  on  file  as  part  of  the  docket  to  this 
rulemaking.  A  final  regulatory 
evaluation  will  be  prepared  before  this 
proposed  rule  becomes  final.  UMTA 
particularly  seeks  specific  data 
regarding  the  cost  of  the  proposed  rule, 
both  in  terms  of  costs  to  the 
manufacturer  and  the  recipient,  so  that 
such  information  may  be  reflected  in  the 
final  regulatory  evaluation.  The  actual 
process  of  testing  the  bus  would  exact 
wear  and  tear  on  the  vehicle.  Since  the 
tests  will  attempt  to  simulate  a  fourth  of 
a  bus'  life,  it  is  not  unreasonable  to 
expect  that  there  will  be  some  cost  in 
the  form  of  depreciation.  A  fourth  of  the 
value  for  a  large  bus  could  be  up  to 
$50,000,  and  for  a  van  as  little  as  $5,000. 

3.  Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b),  as 
added  by  the  Regulatory  Flexibility  Act. 
Pub.  L  96-354,  UMTA  believes  that  this 
rule  may  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the  Act, 
and  accordingly  has  addressed  this 
impact  in  the  preliminary  regulatory 
evaluation.  The  agency  is  concerned  and 
particularly  seeks  comment  on  the 
potential  impact  of  this  rule  on  the  small 
manufacturer — of  vans,  paratransit 
vehicles  and  the  like.  Purchasers  of 


these  vehicles  also  are  the  most  likely 
beneficiaries  of  this  program,  since  the 
market  is  so  diffuse. 

4.  Paperwork  Reduction  Act 

The  collection  of  information 
requirements  in  this  rule  are  subject  to 
the  Paperwork  Reduction  Act,  Pub.  L 
95-511. 44  U.S.C.  Chapter  35.  Section  317 
of  the  Surface  Transportation  and 
Uniform  Relocation  Assistance  Act 
specifically  requires  the  creation  of  the 
facility  and.  in  effect,  the  Test  Reports. 
The  Reports  reflected  in  this  rule  are 
being  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(OMB)  for  approval. 

5.  Federalism — Executive  Order  12612 

UMTA  has  reviewed  this  proposed 
rule  in  light  of  the  Federalism 
considerations  set  forth  in  Executive 
Order  12612.  That  Executive  Order 
requires  each  Federal  agency  to  address 
the  impact  of  its  regulations  on  State 
and  local  govermnents.  Although  this 
rule  would  have  definite  Federalism 
imphcations  because  it  would  impose 
additional  requirements  on  States,  local 
govenmients,  and  public  transit 
operators  receiving  Federal  financial 
assistance  from  UMTA.  this  rulemaking 
is  required  by  statute.  UMTA 
considered  the  Federalism  implications 
of  this  rulemaking  in  formulating  this 
proposal,  and  has  designed  it  to  pro\ide 
recipients  with  as  much  flexibility  as 
possible  under  the  law.  UMTA  does  not 
expect  that  this  proposed  rule  will  have 
a  substantial  direct  effect  on  the 
relationship  between  the  Federal 
Government  and  the  States  or  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government. 

In  addition,  UMTA  has  considered  the 
Federalism  implications  of  this 
rulemaking  on  public  transit  operators 
which  are  quasi-governmental  or 
instrumentalities  of  States  and<ilocal 
governments,  and  UMTA  does  not 
expect  that  this  proposed  rule  will  have 
a  substantial  direct  effect  on  the 
relationship  between  those  pubUc 
operators  and  the  governmental  entities 
with  which  they  are  associated. 
Accordingly  UMTA  has  determined  that 
the  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612  is  not  warranted. 

Lists  of  Subjects  in  49  CFR  Part  665 

Vehicle  testing.  Grant  programs — 
transportation,  Mass  transportation. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  49  CFR  Chapter  VI 
would  be  amended  as  follows: 


49  CFR  is  proposed  to  be  amended  by 
adding  a  new  Part  665,  as  set  forth 
below: 

PART  665-BUS  TESTING 
Suiipart  A— GcnsrsI 

665.1  Purpose. 

665.3  Scope. 

665.5  Definitions. 

665.7  Grantee  certification  of  compliance. 

Sui)|Mrt  B— Bus  Testing  Procedures 

665.11    Testing  requirements 
665.13    Test  report  and  manufacturer 
certification. 

Subpart  C— Operations 

665.21    Operations. 
665.23    Transition  period. 

Authority:  Urban  Mass  Transportation  Act 
of  1964.  as  amended.  49  U.S.C.  1601  el  seq.. 
1608(h),  and  49  CFR  1.51. 

Subpart  A— General 
{665.1    Purpose. 

This  part  provides  that  an  applicant 
for  Federal  financial  assistance  under 
the  UMT  Act  for  the  purchase  or  lease 
of  buses  must  certify  to  UMTA  that  any 
new  bus  model  so  acquired  with  such 
assistance  has  been  tested  in 
accordance  with  this  part. 

§  665.3    Scope. 

This  part  apphes  to  a  recipient  of 
Fe'deral  financial  assistance  under 
sections  3,  9. 16(b)(2),  or  18  of  the  UMT 
Act. 

§665.5    OefinitkNis.  "^ 

As  used  in  this  part — 

"Administrator"  means  the 
Administrator  of  the  Urban  Mass 
Transportation  Administration  or 
designee. 

"Bus"  means  a  rubber-tired 
automotive  vehicle  used  for  the 
provision  of  mass  transportation  service 
by  or  for  a  recipient 

"Bus  Model"  means  a  bus  design  or 
variation  of  a  bus  design  usually 
designated  by  the  manufacturer  by  a 
specific  name  and/or  model  number. 

"Bus  Testing  Facility"  means  a  testing 
facihty  estabhshed  by  renovation  of  a 
facility  constructed  with  Federal 
assistance  at  Altoona,  Permsylvania 
under  section  317(b)(1)  of  the  Surface 
Transportation  and  Uniform  Relocation 
Assistance  Act  of  1987,  and  includes 
any  proving  grotmd  facilities  operated  in 
connection  with  the  facility. 

"Major  changes  in  configuration  or 
components"  a  significant  impact  on  bus 
performance,  reliability,  maintainability, 
structural  integrity,  safety,  fuel 
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economy,  or  noise  of  the  vehicle, 
inchiding  changes — 

(1)  Of  mafor  components  such  as 
engine,  transmission,  axle,  and  the  like 
(other  than  routiaa  repairs): 

(2)  Of  fuel  or  energy  source; 

(3)  In  the  design  or  configwation  of 
the  propulsion  system; 

(4)  In  the  steering  system; 

(5J  Involving  structural  modifications; 

(ej  In  location  of  or  addition  of  a 
wheelchair  lift: 

[7]  In  manufacturing  or  assembly 
methods; 

(8)  Of  the  center  of  gravity  which 
could  affect  the  dynamics  and/or  the 
handling  characteristics; 

(9)  In  gross  vehicle  wmgbt  and  weight 
distribution  between  axles: 

(10)  In  location  of  the  driving  axle; 

(11)  Of  wheelbase  or  tread  width, 
including  a  change  in  the  number  of 
axles  or  number  of  tires:  or 

(12)  Of  the  suspension  system. 
"Mass  Transportation  Service"  means 

the  operation  of  a  vehicle  which 
provides  general  or  special  service  to 
the  public  on  a  regular  and  continuing 
basis. 

"New  Bus  Model"  means  a  bus  model 
which — 

(1)  Has  not  been  used  in  mass 
transportation  service  in  the  United 
States  before  April  2. 1987;  or 

(2)  Has  been  used  in  such  service  but 
which  after  April  2, 1987,  is  being 
produced  with  a  major  change  in 
configuration  or  components. 

"Recipient"  means  a  direct  recipient 
of  funds  under  sections  3.  9. 16(b)(2).  or 
18  of  the  UMT  Act. 

'Test  Report"  means  the  final 
document  prepared  by  the  operator  of 
the  Bus  Testing  Facility  stating  the 
results  of  the  tests  performed  on  each 
bus. 

"UMT  Act"  means  the  Urban  Mass 
Transportation  Act  of  1964,  as  amended 
(49  U.S.C.  app.  1601  et  seq.) 

S666J    GramaeoartWcaMonof 
coniplience. 

(a)  In  each  application  to  UKITA  for 
the  purchase  or  lease  of  buses,  a 
recipient  will  certify  that  any  new  bus 
model  to  be  acquired  with  funds 
obligated  by  UMTA  or  expended  by  the 
recipient  after  September  30. 1989.  will 
be  tested  at  the  Bus  Testing  Facthty 
before  fmal  acceptance  by  the  recipient. 

(b)  If  a  recipient  has  not  made  the 
certification  required  under  paragraph 
(a)  of  this  section  and  will  expend 
UMTA  funds  after  September  30. 1989, 
for  the  purchase  of  a  new  bus  model,  the 
recipient  shall  certify  directly  to  UMTA 
that  such  bus  model  will  have  been 
tested  at  the  Bus  Testing  Facility  before 
final  acceptance  by  the  recipient. 


(c)  If  a  recipient  purchases  or  leases  a 
bus  not  subject  to  this  part  with  funds 
obligated  by  UMTA  or  expended  by  the 
recipient  after  September  30, 1989,  but  a 
major  change  in  configuration  or 
components  of  such  bus  is  made  after 
April  2. 1967.  the  recipient  shall  certify 
direcdy  to  UMTA  that  any  such  bus  has 
been  tested  at  the  bus  testing  facility 
before  it  is  placed  in  revenue  service. 


Subpart 


(668.11    Teelkig  re<)ulremenla. 

(a)  A  new  bos  model  to  be  tested  at 
the  Boa  Testing  Facility  shall— 

(1)  Be  a  sin^e  model; 

(2)  Meet  all  applicable  Federal  Motor 
Vehicle  Safety  Standards,  as  defined  by 
the  National  Highway  Tragic  Safety 
Administratioa  in  Part  571  of  this  title; 

(3)  Be  substantially  fabricated  and 
assembled  by  techniques  and  tooling 
that  will  be  used  in  production  of 
subsequent  buses  of  that  model. 

(b)  The  model  shall  be  tested  for 
maintainability,  reliability,  safety, 
performance,  structural  integrity,  fuel 
economy,  and  noise,  and  detailed  test 
procedures  shall  be  developed  generally 
for  the  following  bos  categories — 

(1)  Heavy  duty  standard  size  (35  to  40 
foot): 

(2)  Heavy  duty  small  size  (generally, 
30  foot): 

(3)  Heavy  duty,  articulated  (55  to  60 
foot); 

(4)  Medium  duty;  and 

(5)  Vans  (regular  and  modified), 
(cj  The  operator  of  the  facility  shall 

develop  a  test  plan,  approved  by  UMTA. 
generally  following  these  guidelines — 

(1)  Maintoinability.  This  test  records 
the  accessibility  and  maintainability'  of 
the  bus  during  servicing,  preventive 
maintenance,  inspections,  simulated 
repairs,  and  repairs  during  the  time  the 
vehicle  is  at  the  Bus  Testing  Facility. 

(2)  Reliability.  Bus  failures,  repair 
time  and  actions  required  to  get  the  bus 
back  into  operation  will  be  tracked  as 
the  bus  is  taken  through  the  veirious 
tests.  Each  failure  of  the  vehicle  during 
testing  will  be  documented. 

(3)  Safety.  The  handling  and  stability 
of  the  vehicle  is  determined  by  using 
such  methods  as  obstacle  avoidance 
tests. 

(4)  Performance.  This  test  recwds  the 
acceleration,  gradeability,  and  top  speed 
(where  possible)  of  the  vehicle. 

(5)  Structural  Strength.  The  structural 
strength  and  distortion  test  includes 
towing  and  hoisting  tests  and  operation 
of  subassemblies  sudi  as  of  the  steering 
mechanism,  doors,  escape  mechanisms, 
and  windows,  and  leak  testing  of  the 
vehicles  on  a  flat  surface  and  also 


distorted  to  simulate  wheels  on  curbs 
and  in  potholes.  The  vriiicle  will  be 
subject  to  static  loads  to  measure  for 
permanent  deformation  and  damage. 

(6)  Structural  Durability.  The 
structural  durabiUty  teat  is  performed  on 
the  proving  ground  durability  course  and 
will  simulate  twenty-five  percent  of  the 
vehicle's  normal  service  life. 

(7)  Fuel  Economy.  The  vehicle  fuel 
economy  in  miles  per  gallon  is  measured 
at  normal  seated  load  conditions  on  a 
course  and  with  operating  duty  cycle 
appropriate  to  the  type  of  bus  being 
tested. 

(8)  Noise.  The  interior  noise  and 
vibration  tests  measure  interior  noise 
created  by  an  external  source;  noise 
level  at  the  driver,  middle  and  rear 
passenger  positions  during  various 
operating  conditions. 

(9)  The  exterior  noise  test  measures 
airborne  noise  generated  by  the  vehicle 
during  various  (^>erating  conditions. 

S  665.13    Test  report  and  manufacturer 


(a)  Upon  completion  of  testing,  the 
operator  of  the  facility  shall  provide  a 
Test  Report  to  the  entity  that  has  had 
the  bus  tested. 

(b)(1)  A  manufacturer  may  provide  a 
copy  of  this  Report  to  a  recipient  as 
proof  of  completion  of  testing,  and  shall 
certify  that  a  new  bus  model  to  be 
purchased  or  leased  by  the  recipient  is 
the  same  as  the  bus  that  is  the  subject  of 
the  Test  Report 

(2)  A  manufacturer  who  releases  a 
report  under  paragraph  (bKl)  of  this 
section  also  shall  provide  notice  to  the 
operator  of  the  facility  that  the  report  is 
available  to  the  publia 

(c)  If  a  bus  model  subject  to  a  Test 
Report  has  a  change  in  configuration  or 
component  that  is  not  a  major  change 
under  this  part,  the  manufacturer  shall 
include  in  its  certification  a  description 
of  the  change  and  its  basis  for 
concluding  that  it  is  not  a  major  change. 

(d)  A  Test  Report  shall  be  available 
publicly  once  the  owner  of  the  Report 
submits  a  bid  involving  a  bus  subject  to 
the  Report  Each  mamdacturer  shall 
make  copies  available  to  interested 
persons,  in  addition,  the  operator  of  the 
facility  will  have  available  iot 
distribution  copies  of  all  of  the  publicly 
available  reports. 

(e)  The  Test  Report  is  the  only 
information  or  documentation  that  will 
be  made  available  pubHcty  in 
connection  writh  any  bus  model  tested  at 
the  facility. 


Subpart  C— Operations 

§663.21    Operations. 

(a)  The  bus  testing  facility  is  located 
in  Altoona,  Pennsylvania,  and  includes 
proving  ground  facilities  operated  by  the 
operator  of  the  facility. 

(b)  The  facility  is  operated  by  a 
person  under  contract  with  UMTA. 

(c)  Fees  charged  by  the  operator  for 
the  testing  of  the  vehicles  will  be 
according  to  a  schedule  and  will  be 
approved  by  UMTA. 


(d)  The  entity  having  a  new  bus  model 
tested  may  terminate  the  test  program  at 
any  time  before  the  completion  of 
testing,  and  shall  be  charged  a  pro  rata 
fee  for  the  tests  performed  as  well  as  a 
termination  fee. 

(e)  The  operator  performs  all  testing. 
Bus  manufacturer  staff  may  be 
requested  to  support  and  advise  during 
some  of  the  tests. 

(0  The  bus  manufacturer  may  observe 
all  tests.  The  manufacturer  may  not 
provide  maintenance  or  servicing  of  a 


bus  after  the  start  of  the  durability  test 
unless  requested  by  the  operator. 

§  665.23    Transition  period. 

Because  the  bus  testing  facility  may 
not  be  fully  operational  for  a  period  of 
time,  the  operator,  with  UNfTA 
approval,  shall  prepare  an  interim  lest 
plan.  ; 

Issued  on;  May  22, 1989. 
Alfred  A.  DetliBovi, 
Administrator. 
(FR  Doc.  89-12520  Filed  5-24-89:  845  am j 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  212 

RIN  1S10-AAM 

Migrant  Education  Even  Start 

AOCNCV:  Department  of  Education. 
ACTION:  Final  regulations. 

SUIMNARY:  The  Secretary  issues 
regulations  to  govern  the  Migrant 
Education  Even  Start  program,  which 
was  authorized  by  the  Augustus  F. 
Mawkins-Robert  T.  Stafford  Elementary 
and  Secondary  School  Improvement 
Amendments  of  1988,  in  amendments  to 
the  Elementary  and  Secondary 
Education  Act  of  1965.  The  regulations 
are  to  be  added  to  the  existing  Even 
Start  regulations,  which  were  published 
in  final  form  on  March  23. 1989,  in  the 
Federal  Refister  (54  FR  12138). 
KFFlcnvi  DATI:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

ron  niirmm  mroNMATiON  contact: 
Mr.  loseph  P.  Bertoglio,  OfTtce  of 
Migrant  Education,  Office  of  Elementary 
and  Secondary  Education,  U.S. 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Room  2145.  FOB  #8. 
Washington.  DC  20202-8135.  Telephone 
No.  (202)  732-475a 
•ueeuDMffTARV  mpownation:  On 
December  21, 1888,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  the  Migrant 
Education  Even  Start  program  in  the 
Federal  Register  (53  FR  51530).  The 
NPRM  explained  significant  provisions 
of  the  proposed  regulations,  and 
specified  eligible  participants,  selection 
criteria,  equitable  distribution  of 
assistance,  and  the  process  of  making 
continuation  awards. 

The  only  major  changes  from  the 
NPRM  in  these  final  regulations  are  the 
inclusion  in  8  212.52(b)  ("Who  may  be 
served?")  of  formerly  migratory  children 
as  eligible  participants  if  space  is 
available  and  the  addition  of  a  new 
§  212.58  to  permit  SEAs  to  subgrant 
funds  to  LEAs  oi  other  operating 
agencies.  In  addition,  references  have 
been  inserted  in  i  212.57(a)(3)  and 
S  212.57(b)  to  further  clarify  the 
applicability  of  the  regulations  cited  in 
I  212.5(a)  to  SEAs  receiving  grants 
under  the  Migrant  Education  Even  Start 
program.  Furthermore,  S  212.55(c)  has 
been  modified  to  clarify  the  distribution 


of  the  20  points  possible  under  the 
criterion  referenced  in  |  212.21(e) 
("Promise  as  a  model").  Section  212.57 
notes  that  {  212.25.  regarding 
continuation  awards,  is  applicable  to  the 
Migrant  Education  Even  Start  program. 

The  content  and  procedure  for  ue 
submission  of  the  "yearly  p'ogress 
report"  and  "information  collected 
throughout  the  project  period."  required 
in  i  212.25(c)(1)  in  order  to  evaluate 
performance  for  making  continuation 
awards,  are  not  addressed  in  these  Rnal 
regulations.  The  procedure,  content,  and 
timeframe  for  this  information 
requirement  will  be  addressed  in  the 
instructions  for  submission  of  the 
continuation  grant  application. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  two  parties 
submitted  written  comments  on  the 
proposed  regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

Major  issues  are  grouped  according  to 
subject,  with  appropriate  sections  of  the 
regulations  referenced  in  parentheses. 
Technical  and  minor  changes  are  not 
addressed. 

Children  Eligible  To  Participate 
(§21232) 

Comments'.  Conunenters  objected  to 
the  provision  in  i  212.52(b)  restricting 
eligibility  to  currenUy  migratory 
children.  The  justification  for  this 
restriction,  as  stated  in  the  preamble  to 
the  NPRM  was  that  it  would  ensure  that 
the  services  would  be  provided  to  the 
children  most  in  need.  The  commenters 
disagreed  with  this  justification,  saying 
that  children  who  move  do  not 
necessarily  have  the  greatest  need,  and 
that  a  migrant  child  who  has  recently 
stopped  migrating  could  have  as  great  or 
a  greater  need  for  services  as  a  currently 
migratory  child. 

Discussion:  Section  1053  of  the  Act, 
which  establishes  the  migrant  education 
component  of  the  Even  Start  program, 
provides  the  Secretary  with  broad 
authority  to  establish  rules  for  the 
special  migrant  education  component. 
Without  congressional  clarification  of 
what  types  of  migratory  children  should 
be  eligible  to  participate,  the  Secretary 
has  determined  that  eligibility  for  Even 
Start  program  services  should  parallel 
the  statutory  priority  favoring  currently 
migratory  children  over  formerly 
migratory  children  that  governs  children 
to  be  served  by  the  much  larger  migrant 
education  formula  grant  program  (see 
section  1202(b)  of  that  Act).  An 
individual  formeriy  migratory  child  may 
have  a  need  for  services  that  exceeds 


that  of  an  individual  currently  migratory 
child.  However,  the  Secretary  believes 
that  concentration  of  the  hmited  funds 
available  under  the  migrant  education 
component  of  the  Even  Start  program  on 
currendy  migratory  children  in  need  of 
services  is  reasonable  and  in  keeping 
with  the  statement  of  congressional 
priorities  in  section  1202(b]. 

While  maintaining  the  need  to 
concentrate  Even  Start  program  funding 
on  meeting  the  needs  of  currently 
migratory  children  (and  their  parents), 
the  Secretary  agrees  with  the 
commenter  that  some  flexibility  should 
exist  in  view  of  formerly  migratory 
children  (and  their  parents)  who  may 
also  need  Migrant  Education  Even  Start 
program  services.  The  Secretary  has 
concluded  that  as  long  as  currently 
migratory  children  in  need  of  program 
services  are  given  priority  over  formerly 
migratory  children  in  need  of  program 
services,  project  participation  may 
indilde  formerly  migratory  children  (and 
their  parents). 

Changes:  Section  212.52  has  been 
amended  to  include  formerly  migratory 
children  as  eligible  to  participate,  but 
only  if  space  is  available. 

Federal  Share  Limitation  §  212.53(a)(2) 

Comments:  A  commenter  objected  to 
the  provision  in  proposed  9  212.53(a)(2]. 
which  would  make  section  1054(c)  of  the 
Act  applicable  to  the  Migrant  Education 
Even  Start  program.  This  section 
requires  grantees  (SEAs)  over  time  to 
contribute  increasing  levels  of  program 
support  from  non-Federal  sources.  The 
commenter  believes  that  section  1054(c) 
of  the  Act  should  apply  only  to  the  Even 
Start  program  operated  by  local 
educational  agencies  (LEAs)  and  that 
applying  it  to  the  migrant  education 
component  of  the  Even  Start  program 
would  be  inappropriate  because  of  the 
uniqueness  of  the  Migrant  Education 
program  as  one  administered  and 
operated  by  SEAs.  rather  than  LEAs. 

Discussion:  Section  1053(a)  of  the  Act 
directs  the  Secretary  to  reserve  funds  for 
programs  for  migratory  children  that  aie 
consistent  with  the  purposes  of  the  Even 
Start  program  for  LEAs.  The  Secretary 
believes  that  an  integral  part  of  the  Even 
Start  program  for  LEAs  is  the 
requirement  in  section  1054(c)  of  the  Act 
that,  over  time,  the  Federal  Government 
provide  a  decreasing  share  of  program 
costs.  While  the  migrant  education 
component  of  the  Even  Start  program 
will  provide  grants  to  SEAs  rather  than 
LEAs,  the  Secretary  believes  that  it  is 
reasonable  to  expect  participating  SEAs, 
working  with  LEAs  that  will  operate  the 
approved  projects,  to  bear  the  non- 


Federal  share  of  costs  provided  in 
section  1054(c)  of  the  Act. 

Situations  may  still  exist  in  which 
particular  communities  may  view  their 
migratory  students  unfavorably  and 
choose  not  to  provide  local  support  for  a 
Migrant  Education  Even  Start  program. 
Given  the  flexibility  available  to  SEAs 
and  LEAs  to  Hnd  sources  of  monetary  or 
non-monetary  non-Federal  support,  the 
requirement  that  a  successful  apphcant 
provide  a  non-Federal  share  of  program 
costs  should  not  impose  a  prohibitive 
burden  on  any  SEA  or  LEA  wishing  to 
participate. 

Changes:  None. 

Other  Regulations  (§  212.57) 

Comments:  One  commenter  stated 
that,  as  proposed,  the  cross-reference  in 
proposed  {  212.56(c)(3)  (S  212.57(c)(3)  in 
the  final  regulations)  to  S  212.5(a) 
creates  confusion  about  what 
regulations  are  to  apply  to  the  migrant 
education  component  of  the  Even  Start 
program.  The  commenter  also 
questioned  the  lack  of  any  reference  in 
§  212.5(a)  to  appeals  to  the  Education 
Appeal  Board  or  the  Office  of 
Administrative  Law  Judges. 

Discussion:  The  Secretary  agrees  diat 
further  clarification  of  §  212.57(c)(3)  is 
necessary.  The  newly  created  Office  of 
Administrative  Law  Judges  will  have 
jurisdiction  to  review  any  appeals  bom 
final  audit  determinations  regarding  tlie 
use  of  Even  Start  program  funds.  The 
final  regulations  that  govern  the  new 
Office  of  Administrative  Law  Judges, 
published  in  the  Federal  Register  on 
May  5, 1989  (54  FR  19512).  apply  to  the 
Even  Start  program. 

Changes:  Section  212.57  has  been 
modified  to  clarify  the  applicability  to 
the  migrant  education  component  of 
regulations  listed  in  S  212.5(a)  of  the 
Even  Start  program  regulations. 

SEA  Subgrants  to  LEAs  (§  212.58) 

Comments:  None. 

Discussion:  Section  75.705  of  the 
Education  Department  General 
Administrative  Regulations  (EDGAR) 
would  prohibit  an  SEA  receiving  a 
Migrant  Education  Even  Start  program 
grant  from  operating  the  project  through 
a  subgrant  of  funds  to  one  or  more  LEAs 
or  local  operating  agencies.  In  the 
NPRM,  the  Secretary  described  the 
Migrant  Education  Even  Start  program 
as  "supplemental"  to  the  basic  Migrant 
Education  Program,  under  which  most 
SEAs  subgrant  funds  to  LEAs  or  other 
operating  agencies  to  operate  projects 
for  the  SEA.  Therefore,  the  Secretary 
anticipates  that  some  SEAs  receiving 
grants  under  the  Migrant  Education 
Even  Start  program  may  desire  to  enter 
into  working  agreements  with  LEAs  or 


6ther  operating  agencies  to  permit 
operation  of  Even  Start  projects  at  the 
local  level  alongside  regular  migrant 
education  projects. 

To  permit  this  flexibility,  and  in  view 
of  the  broad  delegation  of  authority 
Congress  gave  the  Secretary  in  section 
1053(a)  of  the  Act  to  administer  the 
Migrant  Education  Even  Start  program 
in  a  manner  consistent  with  the  Act's 
purposes,  the  Secretary  has  determined 
that  these  regulations  should  permit 
SEAs  to  subgrant  funds  provided  the 
funds  are  used  as  the  SEA's  approved 
project  application  specifies.  In  this 
regard,  the  Secretary  interprets  S  212.26 
of  the  Even  Start  program  regulations, 
referenced  in  S  212.57(a)(6]  of  these 
regulations,  to  require  the  SEA,  upon 
finding  that  the  SEA's  subgrantee  has 
not  made  substantial  progress  toward 
meeting  the  Migrant  Education  Even 
Start  project's  objectives,  to  take  the 
steps  described  in  that  section  to  ensure 
that  the  subgrantee  meets  those 
objectives. 

Changes:  A  new  §  212.58  has  been 
added  to  these  regulations  to  reflect  this 
consideration. 

Executive  Order  12608 

The  Secretary  certifies  that  these 
regulations  have  been  reviewed  in 
accordance  with  the  Executive  Order 
12606  and  that  they  do  not  have  a 
significant  negative  impact  on  family 
formation,  maintenance,  and  general 
well-being.  To  the  contrary,  the  Even 
Start  program  has  the  potential  of 
providing  significant  advantages  to  the 
family.  In  funding  family-centered 
education  projects,  the  program  may 
help  the  family  perform  its  educational 
fimction,  strengthen  the  stability  of  the 
family,  and  strengthen  the  role  of  the 
parents  in  the  education  of  their 
children. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  fmancial 
assistance. 


In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

List  of  Subjects  in  34  CFR  Part  212 

Children,  Coordination.  Education. 
Evaluation,  Family,  Migratory  children. 
Reporting  and  recordkeeping 
requirements.  State  educational 
agencies.  Subgrants. 

Dated:  May  17. 1989. 
Lauro  F.  Cavazos. 
Secretary  of  Education. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.214 — Migrant  Education  Even 
Start) 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  Subpart  F  to  Part  212  to  read  as 
follows: 

PART  212— EVEN  START 


Sul>part  F— Migrant  Education  Even  Start 

212.50  What  is  the  Migrant  Education  Fvi-n 
Start  program? 

212.51  Who  is  eligible  for  a  grant? 

212.52  Who  may  he  served? 

212.53  What  applications  does  the  Secretary 
consider? 

212.34    How  does  the  Secretary  evaluate  an 
application  for  a  new  grant? 

212.55  What  selection  criteria  does  the. 
Secretary  use  in  roaki.ng  new  grants? 

212.56  What  additional  factors  does  thr 
Secretary  consider  in  making  new 
grants? 

21257    What  other  pro\-ision8  in  this  part 

apply? 
212.58    May  and  SE.A  make  a  sutigrant  to  an 

lEA  or  other  operating  agency? 


Subpart  F— Migrant  Education  Even 
Start 

Authority:  20  U.S.C.  2741-2749.  2831.  unless 
otherwise  noted. 

S  212.50    What  is  ttM  yigrarrt  Eciucatian 
Even  Start  program? 

(a)  The  Migrant  Education  Even  Start 
program  supports  grants  to  eligible  SEAs 
for  the  cost  of  providing  family-centerpd 
education  projects  to  help  parents  of 
currently  migratory  children  (as  defined 
in  34  era  201.3)  become  full  partners  in 
the  education  of  their  children,  to  assist 
currently  migratory  children  in  reaching 
their  full  potential  as  learners,  and  to 
provide  literacy  training  for  their 
parents. 

(b)  The  Secretary  makes  grants  for 
family-centered  education  projects  that 
provides  services  on  an  intrastate  or 
interstate  basis,  and  that  include  ail  of 
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the  program  elements  required  by 
section  1064(b)  of  the  Act 

(Authority:  10  U.8.C  2741,  2743.  2831) 

§21ZS1    Who  Is  elsMe  for  ■  grant? 

An  SEA  or  a  consortium  of  SEAs  that 
applies  un^er  section  1053(a)  of  the  Act 
is  eligible  to  receive  a  grant  under  the 
Migrant  Education  Even  Start  program. 

(Authority:  20  U.S.C.  2743. 2831) 

{212.52   Who  may  be  sarvodT 

Persons  who  may  be  served  by  a 
project  under  this  subpart  are — 

(a)  A  parent  of  a  child  described  in 
paragraph  (b)  of  this  section,  if  the 
parent  is  eligible  for  participation  in  an 
adult  basic  education  program  under  the 
Adult  Education  Act.  20  U.S.C. 
1201(a)(1)  and  (2);  and 

(b)(1)  As  a  Rrst  priortiy,  a  currently 
migratory  child,  aged  1  to  7  inclusive,  as 
defined  in  34  CFR  201.3:  and 

(2)  As  a  second  priority  and  if  space  is 
available,  a  formerly  migratory  child, 
agrd  1  to  7  inclusive,  as  defined  in  34 
Cn*  201.3. 

(Authority:  20  U.S.C.  2743.  2745,  2831) 

§212.S3    What  appneatlofls  does  m* 
sivcrviary  consraerr 

The  Secretary  considers  an 
application  that — 

(a)  Meets  the  purposes  of  the  Migrant 
Education  Even  Start  program  as 
provided  in  S  212.50:  and 

(b)  Adequately  demonstrates  the 
applicant's  ability  to  provide  the 
additional  funding  required  by  section 
1054(c)  of  the  Act. 

(Authority:  20  U.S.C.  1070d-2(a)  and  (e),  2743) 

§  2 1 2. 54    How  does  the  Secretary  evaluate 
an  appHcation  for  a  new  grant? 

(a)  The  Secretary  uses  the  criteria  in 
S  212.55  to  evaluate  an  application. 

(b)  The  Secretary  awards  up  to  100 
possible  points  for  these  criteria. 

(c)  The  maximum  number  of  points  for 
each  criterion  is  indicated  in 
parentheses. 

(Authority:  20  U.S.C  1070d-2(a)  and  (e),  2743) 


S  212.SS  Wlwl  saieMIOH  Cfttarla  doaa  the 
Secretary  use  In  SMhlng  new  grants? 

The  Secretary  uaes  the  criteria  in 
§  212.21  in  evaluating  an  application, 
except  that — 

(a)  In  each  place  term  "LEA"  appears, 
tlie  term  is  considered  to  mean  "SEA"; 

(b)  The  criterion  in  1 212^(b) 
(Percentage  of  eligible  children  and 
parents  to  be  served)  does  not  apply; 
and 

(c)  The  maximum  number  of  points 
possible  under  tlie  criterion  in 

fi  212.21(e)  (Promise  as  a  model)  is  2a 
These  points  are  distributed  as  follows: 
S  212.21(e)(1)— (9  points), 
S  212.21(e)(2)— (9  points),  and 
S  212.21(e)(3)— (2  points). 

(Approved  by  tit*  Office  of  Management  and 
Budget  under  control  niiinl>er  1810-0541) 
(Authority:  20  U.S.C.  2743,  2831) 

§212.56   What  addHional  factors  doee  the 
nsffelsfy  consider  In  iwelclno  new  grants? 

(a)  In  addition  to  applying  the  criteria 
in  §8  212.21  and  212.55,  the  Secretary 
ensures  that — 

(1)  Grants  are  made  to  projects  tliat 
ensure  coordination  and  cooperation 
between  States  (or  areas  of  a  State)  in 
which  participating  children  and  parents 
reside  during  the  year  and 

(2)  To  the  extent  poesible.  grants  are 
distributed  equitably  among  the  States 
in  the  three  migrant  streams,  as  defined 
in  paragraph  (c)  of  this  section. 

(b)  In  order  to  meet  the  requirements 
of  paragraph  (a)(2)  of  this  section,  the 
Secretary — 

(1)  Separates  applications  into  three 
groups  representing  the  three  migrant 
streams:  and 

(2)  First  awards  a  grant  to  the 
applicant  in  each  stream  that  is  ranked 
the  highest  as  a  result  of  the  process  in 
§  212.54,  provided  that  there  is  an 
acceptable  application  from  an  SEA  or 
consortium  of  SEAs  in  that  stream. 

(c)  For  the  purposes  of  this  section, 
the  States  comprising  each  stream  are 
the  following: 

Eastern  Straam — 


Alabama 

GeorgU 

Connecticut 

Kentucky 

Mississippi 

Delaware 

Maine 

New  Hampshire 

Florida 

Maiyland 

New  Jersey 

New  York 
North  Carolina 
Pennsylvania 
Puerto  Rico 


RkodeUand 
South  Carolina 
Tewneisae 
Vermont 


Arianaa* 

Ulinoto 


Kanaas 
Louisiana 


Alaska 

Arisooa 

California 

Colorado 

Idaho 


Ceoiial 

MicUaan 
Miaaaaota 

Missewi 
Nebraska 
North  Dakota 
Oiiio 


Wartan  StTMiB— 


ViTBiiiia 
Weal  Virginia 
District  of 
Columbia 


CNdahoaia 
South  Dakota 
Texas 
Wisconsin 


Montana 

Nevada 
New  Mexico 
Oregon 
Utah 


Washington 
Wyoming 
Mariana  Islands 


(Authority:  20  U.S.C.  2743.  2831) 

9212^    What  Other  provWone  In  this  part 
apply? 

(a)  In  addition  to  the  provisions  in  this 
subpart,  the  following  provisions  in  this 
part  apply  to  the  Migrant  Education 
Even  Start  program: 

(1)  S  212.3. 

(2)  §  212.4. 

(3)  S  212.5(a).  except  that  the 
reference  to  section  10S2(a)  of  the  Act  is 
read  to  be  to  section  1053(a)  of  the  Act. 

(4)  8  212.6. 

(5)  S  212.25,  except  the  references  in 
paragraphs  (c)  and  (d)  to  9  212.21  and 
9  212.22(a)  are  read  to  refer  to  9  212.5 
and  9  212.56  respectively. 

(6)  9  212.26. 

(b)  In  each  place  the  term  "LEA" 
appears  in  9  212.4.  9  212.5(a).  or  9  212.26. 
the  term  is  considered  to  mean  "SEA." 

(Authority:  20  U.S.C  2743) 

§212.58    May  an  SEA  malce  a  subgrant  to 
an  LEA  or  other  operating  agency? 

Notwithstanding  the  prohibition  of 
subgrants  in  34  CFR  75.708(a),  an  SEA 
that  receives  a  grant  imder  the  Migrant 
Education  Even  Start  program  may 
make  a  subgrant  of  funds  to  one  or  more 
LEAs  or  other  operating  agencies 
provided  that  program  funds  are  used  as 
the  SEA's  approved  project  application 
specifies. 

(Authority:  20  U.S.C  2743,  2831) 
[FR  Doc.  89-12560  Fded  5-24-89:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminietratlon 

14  CFR  Parte  61. 141,  and  143 
(Docket  Na  256271 

Regulatory  Review  of  FAR  Parts  61, 
141,  and  143 

AOtNCv:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  hearings. 


r.  This  notice  announces  four 
public  hearings  in  which  the  Federal 
Aviation  Administration  (FAA)  will  be 
soliciting  information  from  the  public 
concerning  a  revision  of  aircraft  pilot 
and  flight  indtnictor,  pilot  school,  and 
ground  instructor  certification  rules.  A 
complete  explanation  of  the  topics  to  be 
considered  appears  in  this  notice  under 
Topics  for  Discussion.  The  FAA  will  use 
information  and  views  learned  at  these 
hearings  to  review  the  existing 
regulations,  to  explore  alternatives  in 
revising  these  rules,  and  to  utilize  a 
recently  conducted  FAA  Pilot  and  Flight 
Instructor  lob  Task  Analysis  (JTA)  in 
this  regulatory  review. 
DATES:  The  public  hearings  will  be  held 
on  September  12  and  13, 1989.  in 
Washington,  DC;  on  September  19  and 
20. 1989.  in  Chicago,  Illinois:  on  October 
3  and  4, 1989,  in  Los  Angeles,  California; 
and  on  October  16  and  17, 1989,  in  Lake 
Buena  Vista,  near  Orlando,  Florida. 
ADORCSSas:  The  public  hearings  will  be 
held  at  the  following  locations: 

(1)  September  12  and  13, 1989,  from 
9:00  a.m.  to  3:00  p.m.  at  the  Federal 
Aviation  Administration  Building,  Third 
Floor  Auditorium,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Registration  will  begin  at  8:00  a.m.  each 
day  of  the  hearing. 

(2)  September  19  and  20, 1989,  in 
Chicago,  Illinois,  from  9  a.m.  until  5  p.m. 
at  O'Hare  Expo  Center,  9289  Bryn  Mawr, 
Rosemont,  Illinois  60018.  Registration 
will  begin  at  8  a.m.  each  day  of  the 
hearing. 

(3)  October  3  and  4, 1989.  in  Los 
Angeles,  California,  from  9  a.m.  until  5 
p.m.  at  the  Viscount  Hotel,  9750  Airport 
Boulevard.  Los  Angeles.  California 
90045.  Registration  will  begin  at  8  a.m. 
each  day  of  the  hearing. 

(4)  October  16, 1989,  from  noon  until 
5:00  p.m.  and  October  17, 1989,  from  9:00 
a.m.  until  5:00  p.m.  at  the  Grosvner 
Resort,  1850  Hotel  Plaza  Boulevard. 
Lake  Buena  Vista.  Florida  32830. 
Registration  will  begin  at  11  a.m.  on 
October  16,  and  at  8:00  a.m.  on  October 
17. 1989. 

ton  mirrHER  information  contact: 
Requests  to  be  heard  at  a  meeting  and 


questions  concerning  the  logistics  of  the 
meetings  should  be  directed  to  Linda 
Williams.  Office  of  Rulemaking.  ARM-1. 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-0685. 

For  questions  concerning  the  subject 
matter  of  the  meetings,  contact  John 
Lynch,  or  Edna  H.  French — Manager. 
Project  Development  Branch  (AF&-850). 
General  Aviation  and  Commercial 
Division.  Office  of  Flight  Standards. 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-8150. 
SUPPLEMENTARY  INFORMATION: 

PartidpatioD  at  a  Hearing 

Persons  wishing  to  present  a 
statement  at  a  hearing  are  requested  to 
direct  the  request  and  submit  a  copy  of 
any  written  material  to  be  presented 
orally  during  a  hearing  to  the  person 
listed  in  the  section  entitled  "FOR 

FURTHER  INFORMATION  CONTACT."  A 

request  to  present  a  statement  and  a 
copy  of  written  material  to  be  presented 
orally  during  the  first  hearing  must  be 
received  by  the  FAA  on  or  before 
September  1, 1989.  A  request  to  present 
a  statement  and  a  copy  of  written 
material  to  be  presented  orally  during 
the  second  hearing  must  be  received  by 
the  FAA  on  or  before  September  8, 1989. 
A  request  to  present  a  statement  and  a 
copy  of  written  material  to  be  presented 
orally  during  the  third  hearing  must  be 
received  by  the  FAA  on  or  before 
September  22. 1989.  A  request  to  present 
a  statement  and  a  copy  of  written 
material  to  be  presented  orally  during 
the  fourth  hearing  must  be  received  by 
the  FAA  on  or  before  October  6. 1989. 
Each  person  requesting  to  present  a 
statement  and  submitting  written 
material  should  indicate  which  hearing 
they  wish  to  attend  and  should  include 
an  estimate  of  the  time  necessary  for  the 
oral  presentation.  Following  receipt  of 
the  presentation  material,  the  FAA  will 
develop  an  agenda  for  each  hearing  that 
will  be  available  at  that  hearing.  In 
order  to  accommodate  as  many 
speakers  as  possible,  the  amount  of  time 
allocated  to  each  speaker  may  be  less 
than  the  amount  of  time  requested. 
Requests  for  time  to  make  a 
presentation  received  after  the  above 
dates  will  be  honored  on  a  time- 
available  basis  and  may  not  appear  on 
the  written  agenda. 

Persons  or  organizations  unable  to 
attend  the  meetings  may  mail  their 
comments  in  duplicate  to  the  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  ATTN:  Rules  Docket 
(AGC-10),  Docket  No.  25627, 800 


Independence  Avenue.  SW, 
Washington.  DC  20591.  or  deliver 
comments  in  duplicate  to:  FAA  Rules 
Docket.  Room  916.  800  Independence 
Avenue,  SW.,  Washington.  DC  20591. 
Conunents  that  are  mailed  or  delivered 
must  be  marked  "Docket  No.  25627."    ^ 
Comments  may  be  inspected  at  Room 
916  between  8:30  a.m.  and  5K)0  p.m., 
Monday  through  Friday  (excluding 
Federal  holidays). 

Background 

This  rulemaking  project  constitutes 
the  second  phase  of  the  regulatory 
review  to  revise  the  aircraft  pilot  and 
flight  instructor,  pilot  school,  and  ground 
instructor  certification  rules  and  will 
permit  existing  regulations  to  be  further 
streamlined  and  reevaluated  in  terms  of 
policy  and  safety  considerations  that 
have  come  to  light  since  the  last  major 
regulatory  review.  The  first  phase  of  the 
regulatory  review  focused  on  immediate 
concerns.  National  Transportation 
Safety  Board  (NTSB)  recommendations, 
past  petitions  for  rulemaking,  and 
requests  for  exemption  received  from 
the  public. 

bi  1962,  Part  20  of  the  Civil  Air 
Regulations  (CAR),  Pilot  and  Instructor    . 
Certificates,  was  recodified  as  Part  61. 
Certification:  Pilots  and  Flight 
Instructors,  of  the  Federal  Aviation 
Regulations  (27  FR  7955;  August  10, 
1962).  The  last  major  revision  of  Part  61 
was  completed  in  1973  (38  FR  3161; 
February  1, 1973). 

Airman  Agency  Certificates,  CAR  Part 
50,  was  recodified  as  FAR  Part  141,  Pilot 
Schools  (27  FR  6656;  July  13, 1962).  The 
last  major  revision  to  Part  141  was 
completed  in  1974  (39  FR  20152;  June  6. 
1974);  since  then.  Part  141  has  been 
amended  only  once  (47  FR  46066. 
October  14, 1982). 

The  rules  pertaining  to  ground 
instructors,  CAR  Part  51,  became  FAR 
Part  143  (27  FR  6661:  July  13, 1962).  Four 
amendments  have  been  made  to  Part 
143;  the  last  of  these  was  adopted  in 
1971  (36  FR  2865;  February  11, 1971). 

Since  the  revision  in  1973,  21 
amendments  to  Part  61  have  been  made 
to  meet  the  needs  of  the  user  population 
in  an  increasingly  complex  and 
demanding  environment. 

Public  requests  in  the  form  of  letters 
and  petitions  for  exemption  and 
rulemaking,  together  with  technological 
advances  in  aircraft,  training  equipment, 
and  air  traffic  control  procedures,  have 
made  it  necessary  for  the  FAA  to 
consider  a  major  regulatory  review  of 
FAR  Parts  61, 141,  and  143.  The  FAAs 
approach  on  this  rulemaking  project  will 
incorporate  a  multifaceted  consolidation 
of  separate  rulemaking  projects,  thus 


permitting  a  coordinated  effort  in 
addressing  the  immediate  and  long-term 
needs  of  the  public  and  of  the  aviation 
industry  at  all  levels.  Together,  these 
rulemaking  projects  will  significantly 
affect  the  ftiture  of  pilot  and  instructor 
training  and  certification  in  the  United 
States. 

To  facilitate  this  regulatory  review,  a 
Notice  of  Public  Hearing  was  published 
in  the  Federal  Re^ster  on  June  27, 1988 
(53  FR  24178),  requesting  participation 
from  the  public.  In  that  Notice  of  Public 
Hearing  document,  the  FAA  announced 
the  hearing  schedule  and  several  topics 
of  discussion  for  public  comment.  T^e 
topics  for  discussion  were  identified  on 
the  basis  of  regulatory  amendments 
previously  adopted  by  the  FAA, 
petitions  for  exemption,  letters,  petitions 
for  rulemaking.  National  Transportation 
Safety  Board  (NTSB)  safety 
recommendations,  visits  to  aviation 
schools  and  colleges,  a  survey  of  FAA 
field  and  regional  offices,  and  FAA 
evaluations  of  training  and  certification 
rules.  In  addition,  the  FAA  announced  in 
the  document  the  availability  of  a 
management  action  plan  for  conducting 
a  JTA  in  conjunction  with  this  regulatory 
review.  The  public  hearings  were  held 
on  July  26  and  27. 1988.  at  the  FAA 
Building  in  Washington.  DC,  and  on 
August  3  and  4, 1988,  at  the  FAA 
Aviation  Safety  Center  in  Oshkosh, 
Wisconsin. 

The  FAA  issued  a  second  notice  on 
this  regulatory  review  on  August  5. 1988 
(53  FR  29582).  This  noUce  extended  the 
period  for  receipt  of  written  comments 
to  Docket  No  25627  until  September  9, 
1988,  for  the  topics  ot  discussion  items 
and  solicited  comments  on  the 
methodology  of  the  management  action 
plan  announced  in  the  Notice  of  Public 
Hearing  (53  FR  24178;  June  27, 1988). 

The  FAA  issued  a  third  notice  on  this 
regulatory  review  on  December  5, 1988 
(53  FR  49072J.  This  notice  extended  the 
period  for  receipt  of  written  comments 
to  Docket  No.  25627  until  the  FAA  gives 
notice  in  the  Federal  Register  that  the 
document  is  closed. 

The  FAA  has  issued  elsewhere  in  this 
issue  of  the  Federal  Register,  a  Notice  of 
Availability  of  a  Job  Task  Analysis. 
That  notice  concerns  the  availability  of 
a  job  Task  Analysis  data  base  and 
Users  Guide  which  identifies  the 
required  knowledge,  skills,  abilities,  and 
attitudes  needed  by  pilots  and 
instructors  for  Qying  in  each  category 
and  class  of  aircraft  in  the  various 
operating  environments  of  today's 
National  Airspace  System.  In  addition, 
the  notice  announces  the  availability  of 
a  transcript  from  a  panel  of  subject 
matter  experts  who  addressed  future 


training  issues  (a  3  to  10  year  look 
ahead). 

The  FAA  plans  to  issue  a  Notice  of 
Proposed  Rulemaking  (NPRM)  in  the 
near  future.  This  NPEU^  will  address 
NTSB  safety  recommendations  and 
items  discussed  at  the  public  hearings  in 
Washington.  DC  and  Oshkosh, 
Wisconsin  that  were  identified  by  the 
FAA  as  feasiUe  for  immediate  action. 

Docket  No.  25627  will  remain  open  to 
facilitate  the  orderly  flow  of  collecting 
comments,  recommendations,  and  ideas 
from  the  public  throughout  this 
regulatory  review.  However,  with  regard 
to  the  issues  raised  in  this  hearing 
notice,  the  FAA  will  consider  all 
comments  received  in  the  docket  on  or 
before  November  15. 1989.  in 
development  of  an  additional  NPRM 
dealing  with  Parts  81. 141.  and  143. 
Comments  received  after  November  15 
addressing  the  issues  will  be  considered 
to  tile  extent  practicable.  The 
development  of  this  NPRM  involves  a 
major  effort  to  detennine  and  establisfa 
certificatkn  standards  commensurate 
with  long-range  regolatoiy  needs. 

Topics  for  Discussion 

The  FAA  requests  the  participation  of 
all  interested  persons,  and  the 
identification  of  any  data,  hterature. 
statistics,  researdi  papers,  and/or  other 
documentation  that  may  be  available  in 
the  public  sector  to  support  any 
recommendations.  This  will  allow  the 
FAA  to  thorou^y  consider  the  issues 
herein  and  will  provide  a  basis  for  any 
regulatory  change.  All  comments  will  be 
considered  in  this  and  any  future 
rulemaldng  action  by  the  FAA  regarding 
Parts  61, 141,  and  143. 

Participants  in  this  public  meeting  are 
invited  to  express  views  and  to  make 
recommendations  for  regulatory 
changes.  Participants  should  also 
address  the  economic  consequences 
(e.g.,  implementation  costs,  potential 
savings)  of  the  changes  that  they 
recommend.  The  FAA  encourages  those 
persons  submitting  comments  to  include 
sources  of  supporting  data  that  may  be 
applicable  to  their  viewpoints  and 
recommendations 

The  topics  for  discussion  cover  some 
of  the  same  areas  addressed  in  hearings 
held  during  an  earlier  stage  of  this 
regulatory  review,  and  comments 
received  previously  that  are  pertinent  to 
issues  listed  below  remain  under  active 
consideration.  Although  the  FAA  has 
considerable  data  on  many  of  the  issues 
and  questions  listed  below,  the 
following  items  are  presented  to  elicit 
information  and  comment  from,  and  to 
stimulate  informed  discussion  among 
interested  persons  and  organizations: 


1.  Structure  and  content  of  the  various 
pilot  and  flight  instructor  certificates 
and  ratings. 

a.  Should  changes  be  made  in  the 
content  of  the  aeronautical  knowledge 
and  flight  experience  requirements  for 
the  various  pilot  and  flight  instructor 
certificates  and  ratings? 

b.  What  are  the  advantages  and 
disadvantages  of  consolidating  pilot  and 
instructor  training  regulations,  which  are 
currently  covered  in  FAR  Parts  61, 141. 
and  143,  into  one  regulation  and 
requiring  all  schools,  organizations,  and 
individuals  involved  with  conducting 
pilot  and  instructor  training  to  use 
school  generated,  FAA-approved  course 
outlines  that  meet  FAA  prescribed 
standards?  What  would  be  the  impact  of 
using  standardized  curricula  provided  in 
advisory  circular  format  in  lieu  of  school 
generated  curricula?  If  Part  141  is 
eliminated,  what  portions  of  it  are 
desirable  to  retain  in  a  consolidated 
training  regulation?  What  would  be  the 
impact  of  such  a  consolidation  on 
safety?  What  would  be  the  economic 
consequences  if  such  a  consolidation 
were  effected?  What  data  are  available 
to  compare  the  safety  records  of  pilots 
trained  under  Parts  61  and  141? 

2.  Requirements  for  written  tests, 
practical  tests,  and  proficiency  checks. 

a.  Does  available  information  indicate 
that  changes  are  warranted  in  the 
written  and  practical  test  and 
proficiency  check  procedures? 

b.  What  changes  should  be  considered 
in  procedures  for  proficiency  chedis  for 
aircraft  requiring  more  than  one  pilot? 

c.  Should  the  specific  tasks  or 
requirements  of  the  Practical  Test 
Standards  be  incorporated  in  some  form 
into  FAR  Part  61? 

3.  Basic  requirements  for  certificates 
and  ratings. 

a.  Based  on  available  informaboo. 
what  changes  should  be  made  regarding 
basic  eligibility  requirements  and 
prerequisite  criteria  for  the  various  pilot 
and  instructor  certificates  and  ratings? 

b.  What  changes  should  be  considered 
in  Part  61  regarding  when  and  what 
grade  medical  certificates  must  be  held 
by  airmen? 

4.  Areas  to  strengthen  training 
requirements. 

a.  Is  there  a  need,  based  on  available 
information  for  specific  changes  to 
better  match  the  pilot  training  regimen 
with  the  demands  of  operating  in  the 
National  Airspace  System? 

b.  What  are  the  relative  advantages 
'and  disadvantages  of  two  training 
concepts,  "training  to  a  standard  "  and 
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"minimum  experience  requirements'? 
Should  the  current  concept  (minimum 
experience  requirements  plus  whatever 
training  is  needed  for  an  applicant  to 
accomplish  satisfactory  pibfidency 
standflirds]  be  eliminated  or  modified, 
and  should  additional  emphasis  be 
placed  on  minimum  standards  such  as 
those  set  in  the  Practical  Test 
Standards? 

c  The  Administrator's  Interagency 
Near  Midair  Collision  Working  Group 
has  recommended  that  FAR  Part  61 
training  elements  be  reviewed  with  a 
view  toward  incorporating  scanning 
techniques  in  all  ixdtial  training.  What  is 
the  best  method  of  amending  the 
regulations  to  emphasize  this  issue  and 
to  specify  that  training  include  scanning 
techniques? 

d.  Should  trabiing  requirements 
include  pilot  training  in  the  purpose, 
operation,  and  requirements  for  use  of 
specific  types  of  equipment  such  as 
transponders,  ground  proximity  warning 
systems.  Electronic  Flight  Instrument 
Systems  (EFIS),  weather  radar,  and 
others? 

S.  Instructor  duties  and  qualifications. 

a.  Are  changes  needed  to  clarify  flight 
and  ground  instructor  privileges, 
Umitatlons,  and  responsibilities? 

b.  Under  current  regulations,  flight 
instructors  may  renew  their  certificates 
by  taking  recurrent  training  in  the  form 
of  a  retreisher  course  of  24  hours  of 
ground  or  flight  instruction,  or  both. 
Another  method  for  certificate  renewal 
is  based  on  the  flight  instructor's 
satisfactory  record  of  instruction, 
without  any  required  refresher  training. 
However,  aircraft  and  avionics  systems 
are  undergoing  rapid  technological 
change,  as  are  airspace  procedures  and 
requirements  and  air  traffic  control 
systems.  There  is  also  concern  within 
segments  of  the  aviation  community  and 
within  the  FAA  that  recurrent  training 
may  need  to  be  expanded  for  all  active 
fliglit  instructors.  For  example,  the 
Traffic  Alert  and  Collision  Avoidance 
System  (TCAS).  which  is  being  pliased 
into  use  aboard  large  transport  airplanes 
and  ceHain  smaller  turbine  powered 
airplanes,  will  profoundly  affect  the 
fligtit  environment  over  the  next  few 
years.  TCAS  eventually  will  be 
available  for  general  aviation  airplanes. 
TCAS  thus  will  join  a  growing  list  of 
sophisticated  equipment  and  systems, 
such  as  LORAN-C  navigation  systems, 
weather  radar,  and  other  devices  that 
are  Increasingly  appearing  aboard 
general  aviation  aircraft  or  are 
otherwise  affecting  the  flight 
environment.  Based  on  these 
considerations  and  available  data,  what 
measures  can  be  taken  to  upgrade 


recurrent  training  of  flight  instructors,  in 
order  to  permit  flight  instructors  to  keep 
pace  with  the  continuous  advances 
occiuTing  in  the  technology  in  aircraft, 
avionics,  and  airspace  management? 
Should  refresher  training  courses  be 
made  mandatory  for  aU  flight  instructors 
on  a  periodic  basis  such  as  every  two 
years?  Should  such  courses  include 
ground  or  flight  training,  or  both? 

c.  should  instructor  limitations  on 
hours  of  instruction  include  limiting  the 
number  of  hours  of  Instruction  given  hi 
simulators  and/or  ground  trainers  as 
well  as  instruction  given  in  flight? 

A  Defining  key  concepts  and  terms. 

a.  How  should  basic  FAR  terms  and 
definitions  be  updated,  clarified,  or 
standardized?  For  example,  such  terms 
may  include  "complex"  and  "high 
performance  airplane,"  "practical  test." 
"preflight  planniiag/action,"  and  others. 

b.  what  clarification  is  needed  in  the 
requirement  that  pilots  maintain 
personal  possession  of  their  certificates 
while  acting  as  pilot  In  command? 

c  What  changes  should  be  considered 
in  the  criteria  for  logging  of  flight  time? 

7.  English  language  requirements. 

a.  Are  changes  needed  in  English 
language  requirements  for  pilot 
certificates  and  ratings,  in  order  to 
better  insure  that  all  pilots  are  able  to 
adequately  handle  radio 
communications  demands  and  function 
safely  in  the  air  traffic  environment? 

8.  Part  141  pilot  schools  training 
requirements. 

a.  What  are  possible  alternative 
procedures  for  monitoring  quality  of 
instruction  by  Part  141  approved  pilot 
training  schools? 

b.  Is  there  a  need  for  modifications  in 
the  FAR  regarding  approved  pilot 
schools'  examining  authority? 

c.  Should  the  FAA  consider  changes 
in  relation  to  administrative  aspects  of 
Part  141  schools,  including  Training 
Course  Outline  (TCO)  procedures? 

ft  Instructors. 

a.  What  changes  or  clarifications 
should  be  considered  with  regard  to  the 
delegation  of  authority  to  conduct 
required  checks  at  Part  141  schools? 

10.  Part  143,  ground  instructors. 

a.  What  is  the  best  method  of 
amending  the  FAR  in  order  to  clarify 
privileges,  responsibilities,  and 
limitations  associated  with  the  ground 
instructor  certificate  under  Part  143? 
What  are  the  advantages  and 
disadvantages  of  incorporating  these 
requirements  into  the  flight  instructor 
subpart  of  Part  61? 


b.  If  Parts  61, 141,  and  143  are 
consoUdated  into  a  single  PAR,  should 
the  ground  instructor  certificate  be 
retained? 

c.  What  aeronautical  knowledge  and 
flight  proficiency  requirements  are 
necessary  to  ensure  that  ground 
instructors  are  properly  qualified  to 
teach  in  the  various  levels  of  training 
devices? 

11.  Training  needs  identified  by  the 
futures' panel  who  participated  in  the 
Job  Task  Analysis 

a.  Should  new  training  and 
endorsement  requirements  be  imposed 
for  pilots  conducting  unique  kinds  of 
operations,  such  as  low  altitude 
operations  such  as  pipe  Une  patrol: 
emergency  medical  operations;  high 
traffic  density  areas  such  as  terminal 
control  areas;  operations  conducted  in 
special  use  airspace  such  as  the  oceanic 
air  routes  across  the  Atlantic  Ocean; 
and  international  flight,  etc. 

b.  Should  cockpit  resource 
management,  judgment,  and  other 
human  factors  training  be  required?  If 
so,  at  what  pilot  certificate  level  should 
this  training  be  required? 

c.  Should  aeronautical  knowledge  and 
flight  proficiency  training  requirements 
be  based  on  the  type  of  aircraft  being 
flown  and  the  operation  being 
conducted  rather  than  level  of  pilot 
certificate  level?  For  example,  an 
applicant  who  elects  to  enroll  in  a 
training  course  for  a  private  pilot 
certificate  utilizing  a  complex  or  high 
performance  airplane  as  opposed  to  the 
more  basis,  primary  airplane. 

d.  Should  the  rules  be  modified  to 
require  specialized  training  and/or  an 
instructor  endorsement  for  operating  a 
certain  make  and  model  of  navigational 
and  communication  equipment  for 
which  the  pilot  is  not  familiar?  For 
example,  if  the  pilot  flies  an  aircraft 
equipped  with  LORAN-C,  weather 
radar,  or  other  makes  and  models  of 
avionic  equipment,  should  the  pilot  have 
specialized  training  on  the  equipment. 

12.  Additional 

Participants  in  these  public  meetings 
are  invited  to  express  any  additional 
views  and  recommendations  for  changes 
to  Parts  61. 141.  and  143. 

Hearing  Procedures 

The  following  procedures  are 
established  to  facilitate  the  hearings: 

1.  There  will  be  no  admission  fee  or 
other  charge  to  attend  and  participate  in 
the  hearings.  The  hearings  will  be  open, 
on  a  space-available  basis,  to  all 
persons  who  register.  If  practicable,  the 
hearings  may  be  accelerated  to  enable 


adjourment  in  less  than  the  scheduled 
time. 

2.  The  hearing  will  be  chaired  by  the 
FAA.  A  panel  of  FAA  personnel 
involved  in  this  rulemaking  project  will 
be  present. 

3.  All  sessions  will  be  recorded  by  a 
court  reporter.  Anyone  who  is  interested 
in  purchasing  a  copy  of  the  transcript  of 
the  proceedings  should  contact  the  court 
reporter  directly.  A  copy  of  the 
transcript  and  any  material  accepted  by 
the  hearing  panel  will  be  placed  in  the 
docket. 

4.  The  FAA  will  consider  all  material 
presented  by  participants  at  the 
hearings  and  all  comments  will  be 
forwarded  to  the  public  docket  Position 
papers  or  handout  material  concerning 
the  topics  may  be  accepted  at  the 
discretion  of  the  chairperson  of  each 
hearing.  However,  enough  copies  must 
be  provided  for  distribution  to  the 
hearing  panel  and  to  other  participants 
at  that  hearing. 

5.  Statements  by  FAA  personnel  at  the 
meetings  will  be  made  to  facilitate 
discussion,  but  should  not  be  considered 
as  expressing  FAA  positions. 

Issued  in  Washington.  DC,  on  May  19, 1969. 
RolMrt  L.  Goodiicfa, 
Director,  Flight  Standards  Service. 
[FR  Doc  89-12500  Filed  5-24-89: 8:45  am] 
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[Docket  No.  25627] 

Regulatory  Review  of  FAR  Parta  61, 
141,  and  143 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  availabilify  of  Job 
Task  Analysis  (JTA). 

summary:  This  notice  announces  the 
availability  of  a  Job  Task  Analysis  (JTA) 
data  base  and  Users  Guide  which 
identifies  the  required  knowledge,  skills, 
abilities,  and  attitudes  needed  by  pilots 
and  instructors  for  flying  in  each 
category  and  class  of  aircraft  in  the 
various  operating  environments  of 
today's  National  Airspace  System.  The 
FAA  will  use  the  data  regarding  the 
knowledge,  skills,  abilities,  and  attitudes 
collected  in  the  JTA  during  its  ongoing 
regulatory  review  of  the  pUot,  instructor, 
and  school  certification  rules. 
Additionally,  a  transcript  from  a  panel 
addressing  future  training  issues  (a  3  to 
10  year  look  ahead)  is  available  for 
review  in  the  docket. 
ADDRESSES:  The  completed  JTA  data 
base  and  User's  Guide  may  be  obtained 
through  the  National  Technical 


Information  Service  (NTIS).  5285  Port 
Royal  Road,  Springfield,  Virginia  22161, 
(703)  487-4650.  The  JTA  is  being  made 
avaUable  to  the  pubUc  in  the  form  of  a 
single  5V4-inch,  1.2  MB  floppy  diskette 
and  a  User's  Guide  of  approximately  IS 
pages.  The  order  number  for  the  diskette 
and  User's  Guide  is  PB89167845. 
Currently,  the  cost  of  obtaining  the 
diskette  and  User's  Guide  is 
approximately  $50. 

The  paper  copy  of  the  JTA  and  the 
transcript  of  the  futives  panel  may  be 
examined  in  Docket  No.  25627  at  the 
Federal  Aviation  Administration,  Room 
915G,  800  Independence  Avenue,  SW., 
Washington.  DC  20591,  between  8:30 
a.m.  and  5  p.m.,  Mondays  through 
Fridays  (excluding  Federal  holidays). 

FOR  FURTHER  INFORMATION  CONTACT 

For  technical  questions  concerning  the 
subject  matter  of  the  JTA,  contact  John 
Lynch,  or  Edna  H.  French-^lanager, 
Inject  Development  Branch  (AFS-850), 
General  Aviation  and  Commercial 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-815a 

SUPPLEMENTARY  INFORMATION: 

Availabilify  of  this  Notice 

Any  person  may  obtain  a  copy  of  this 
notice  by  submitting  a  request  to  the 
FAA.  Office  of  Public  Affairs,  ATTN: 
APA-230, 800  Independence  Avenue 
SW..  Washington,  DC  20591,  or  by 
calling  the  Office  of  Public  Affairs  at 
(202)  267-^484.  Communications  must 
identify  the  docket  number  of  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  Ust  for  future 
notices  should  request  a  copy  of 
Advisory  Circular  11-2,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure. 

Comments  InWted 

The  FAA  wishes  to  receive  comments 
from  the  public  on  the  results  and  the 
conduct  of  the  JTA.  Interested  persons 
may  comment  on  the  JTA  during  the 
upcoming  public  hearings  which  are 
announced  elsewhere  in  this  Federal 
Register.  In  addition,  comments  may  be 
sent  to  the  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  ATTN:  Rules  Docket  (AGG- 
204],  Docket  No.  25627,  800 
Independence  Ave.  SW.,  Washington, 
DC  20591  or  delivered  to  the  FAA  Rules 
Docket,  Room  91 5G,  800  Independence 
Avenue  SW.,  Washington,  DC  20591.  All 
comments  should  be  submitted  to  the 
FAA  in  duplicate. 


Background 

The  objective  of  the  JTA  is  to  support 
FAA  decision-maldng  concerning  the 
following  subjects: 

1.  Evaluating  Parts  61, 141.  and  143 
and  changing  the  rules,  if  appropriate: 

2.  Defining  written  and  performance 
testing  requirements  for  all  certificates 
and  ratings;  and 

3.  Providing  guidance  to  the  aviation 
industry  in  developing  pilot  and 
instructor  training  programs. 

The  JTA  is  in  the  form  of  a  single  SV4- 
inch.  1.2  MB  floppy  diskette  and  a  User's 
Guide  of  approximately  15  pages.  In 
order  to  use  the  diskette,  the  computer 
equipment  must  possess  the  following 
capabilities: 

•  An  IBM  AT  or  equivalent 
compatible  computer  equipment  with 
80286  coprocessor  and  lOMHz  clock 
speed  minimum  capacity; 

•  640K  RAM  capacity; 

•  20  MB  hard  disk  and  one  1.2  MB 
5V4-inch  floppy  disk  drive: 

•  DOS  3.2; 

•  Ashton-Tate'sdBASEIII-»^  Version 
1.1; 

•  Monochrome  or  color  monitor,  and 

•  Near  letter  quaUfy  dot  matrix  or 
laser  printer. 

The  JTA  rejjort  describes  information 
and  input  bom  subject  matter  experts 
(i.e.,  experienced  and  current  pilots, 
flight  and  ground  instructors,  and 
examiners  from  the  aviation 
communify).  It  identifies  the  required 
knowledge,  sicills,  abilities,  and  attitudes 
needed  by  pilots  and  instructors  for 
flying  in  each  category  and  class  of 
aircraft  in  the  various  operating 
environments  to  today's  National 
Airspace  System. 

The  data  contained  within  the  FAA 
pilot/flight  instructor  JTA  data  base  is  a 
compilation  of  information  collected 
from  industry  subject  matter  experts 
during  a  series  of  workshops  dealing 
with  the  following  subjects;  single 
engine  airplane,  multiengine  airplane, 
tivbojet  airplane,  amphibious, 
helicopter,  gyroplane,  ultralight,  glider, 
balloon,  and  airship. 

The  methodology  used  in  each 
workshop  was  standardized  and 
supported  the  collection  of  validated 
information.  The  results  of  each 
workshop  include  the  statistical 
analysis  of  the  data  collected  from  each 
subject  matter  expert.  As  such,  no  one 
set  of  data  carries  greater  weight  than 
any  other  set  of  data.  Therefore,  it  is 
possible  that  not  all  industry  experts 
will  completely  agree  with  the  data  in 
the  data  base. 

The  FAA  wishes  to  emphasize  that 
the  JTA  data  base  contained  on  the 
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diskette  is  neither  copyrighted  nor  copy 
protected.  This  information  ia 
considered  to  be  in  the  public  domain 
and  the  FAA  desires  that  it  receive  the 
widest  possible  dissemination. 

In  addition  to  the  subject  matter 
expert  panels,  the  FAA  obtained 
information  from  a  3-day  panel 
discussion  of  issues  related  to  the  future 
(3-10  year  look  ahead)  training  and 
certification  requirements  for  pilots  and 
flight  instructors.  The  information 
collected  from  this  panel  is  not  included 
in  tba  JTA  data  base.  The  issues 
discussed  include: 

1.  Technology  and  automatioT 
advancements 

2.  New  aircraft  designs 

3.  Man-machine  interface 


4.  Role  of  the  pilot  in  aircraft  of  the 
future 

5.  Eliminating  pilot  error 

6.  Pilot  physiology  factors 

7.  Pilot  training 

8.  Improvements  in  weather 
forecasting. 

A  paper  copy  of  the  JTA  methodology 
and  data  and  a  transcript  of  the  futures 
panel  have  been  placed  in  Docket  No. 
25627.  The  material  consists  of  the 
following: 

•  Pilot/Flight  instnictor  Job/Task 
Analysis  Final  Report  (43  pages) 

•  Task  Inventories.  Appendix  A 
(approximately  270  pages) 

•  Task  Inventories.  Appendix  B 
(approximately  270  pages) 

•  Administrative  Manuals,  Appendix 
C  (43  pages) 


•  Pilot  Forms.  Appendix  D 
(approximately  190  pages) 

•  Pilot  Forms.  Appendix  E 
(approximately  210  pages) 

•  Flight  Instructor  Forms.  Appendix  F 
(approximately  85  pages) 

•  Data  Base  Reports.  Appendix  G  (267 
[>ages)  and  Appendix  H  (230  pages) 

•  Correspondence.  Appendix  I  (32 
pages) 

•  Future  Contacts,  Appendix )  (21 
pages) 

•  Future  Transcript — ^Appendix  K, 
Part  1  (267  pages)  and  Part  2  (172  pages). 

Issued  in  Washingtoa  DC.  on  May  18, 1989. 
Robert  L.  Goodrich, 
Director,  Flight  Standard  Service. 
[FR  Doc.  8»-124g9  Filed  5-24-89: 8:45  am| 
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Proposed  Rules: 

100 18668.  18670.  19405, 

20607.21074,21980. 

21982 

117 20149 

166 20235 

167 20235 

326 20608 

34  CFR 

75 21752 

76 21752 

77 21752 

78 21752 

81 19512,  21622,  21726 

200 21 752 

204 21752 

205 20052 

21 2 22278.  00000 

250 20480 

251 19334 

252 20480 

253 20480 

254 20480 

255 20480 

256 20480 

257 20480 

258 20480 

263 21576 

280 19506.21164 

548 1 8488 

757 18840 

758 18840 

Proposed  Rules: 

755 22552 


36  CFR 

13 18491 

251 22588 

Proposed  Rules: 

9 19411 

37  CFR 

202 21059 

Proposed  Rules: 

1 18671.  18907,  19286, 

20670 

2 18907,  19286.  20670 

301 21451 

309 „.  21451 

38  CFR 

1 7 20840 

21 21214 

Proposed  Rulee: 

1 21229 

8 18550 

21 21230 

36 20398 

39  CFR 

232 20526 

Proposed  Rulee: 

265 21235 

3001 19924,22317 

40  CFR 

22 21174 

52 18494,  19169-19173. 

19372,20389.20574. 
20577. 20845. 21059 

60 18495.  18496.  21344 

61 18498 

81 18498.  21059,  21216, 

21904,22054 

122 18716 

123 18716 

124 18716 

1 35 20770 

144 21427 

180 20124,  20125.  21220. 

21427.22438 
261 18503.  18505.  19888. 

20580.21941 

268 18836 

271 19184.  20847.  20849, 

21953.22278.22439 

272 20851 

302 22524 

355 22543 

501 18716 

700 21 249 

750 21622 

761 22594 

796 21063 

798 21063 

Proposed  Rules: 

52 18551.  18911.  20150. 

20153,20613,20863, 

20865, 22453 

81 18551 

86 22652 

141 22062 

142 22062 

143 22062 

160 18912,  22054 

180 21236 

300 19526,  22455 

372 20866 

790 21 237 

799 21240 


41  CFR 

Ch.  101 20354 

101-7 20355 

101-50 18506 

105-68 18506 

Subtitle  F 20355-20360 

Ch.  301 20262 

Ch.  302 20262 

Ch.  303 20262 

Ch.  304 20262 

42  CFR 

400 21065 

433 21065 

Proposed  Rules: 

412.: 19636 

43  CFR 

Proposed  Rules: 

17 18554 

3160 21075 

8365 21623 

44  CFR 

59 21888 

60 21888 

64 20126.  22440 

67 21 954 

206 22162,22173 

Proposed  Rules: 

59 21889 

60 21889 

67 20157.  20615.  21983 

45  CFR 

1351 20853 

Proposed  Rulee: 

232 22457 

233 19197 

234 22457 

235 22457 

301 22325 

302 22325 

303 22325 

304 22325 

306 22325 

46  CFR 

10 21246 

15 21246 

50 19570 

71 19570 

91 19570 

98 1 9570 

1 07 1 9570 

110 19570 

153 19570 

154 19570 

170 19570 

189 19570 

580 20127 

Proposed  Rules: 

69 20670 

125 20006 

126 20006 

127 20006 

128 20006 

129 20006 

130 20006 

131 20006 

132.. 20006 

133 20006 

134 20006 

135 20006 

136 20006 


170 20006.  22608 

171 22608 

173 22606 

175.. 22608 

176 22608 

1 77 22608 

178 22608 

1 79 22608 

180 22606 

181 22606 

182 22608 

183 22606 

184 22608 

185 22608 

174 20006 

201 — 20402 

203 20402 

47  CFR 

1 19373,  19374,  19836 

22 — 20962 

61 1 9836 

65._ 19S6 

68 21249 

69 18654 

73..„ 18506,  13507,  18889, 

18890,  19374. 19572. 

20855.21221,21222. 

22280,22281,22595 

76 20655 

94 „ 1 9575 

95 20476 

97 — 19375 

Proposed  Rules: 

Ch.  L 19413 

2_ 20669 

15 : 19925 

25 20669 

61  — 1 9846 

65 1 9646 

69 19846.  20873 

73 19415.  19416.  19578. 

20874.  21068, 21260- 

21262,22235.22336 

76. _ 20875 

80 20869 

87 20869 

90 „.  2061 5 

4tCFR 

1 18812,  20488,  22282 

3 20488,  21066.  22282 

4 20488.  22282 

5 .-..19812 

9 19812,  20488.  22282 

15. — 20488.  22282 

22. : 19812 

25 19612 

31 18507 

32 19812 

33 1 98 1 2 

36 19812 

37 20488.  21066,  22232 

43 20488.  22282 

44 19812 

52. 19732.  19812,  20488. 

21066,21067,22262 

201 21067,22282 

203 — 21067,  22282 

204.„ 20589 

207 2C589 

208..._ 20589.  21067.  22282 

211 20589 

215 20589 

21 7 20589 

219 20589 

225 22282 
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227_ 
232.. 
235... 
242... 
245... 
247... 


.20589 
.20589 
.20589 
.20589 
.20589 
.22283 


252 „ 20589,  22282 

253 20589 

733.... „ 20596 

1 822 21 222 

1825..._ 19578 

1 852. 21 222 


1 3 „ 1 9339 

31 18634 

52 18558. 18631 

21 7_ 22337 

219 — __ 22337 

232 22337 

244 22337 

2S2. 22337 

552. 18912 

49CFR 

173 _ 18820.  20856 

1 78 18820 

21 9 22283 

383.. 22285 

571 18890.  20066.  20082, 

21624 

580 18507-18516 

1004 21955 

1 115 „ 19894 


383 20875 

531 _ 21965 

564 20084,  21727 

571...16912.  20084.  21263. 
21727 

665 „...  22716 

1003 20879 

1 1 60..„ 20879 

1 1 92. 20679 

1168 20879 

50CFR 

16 22286 

1 7 20598 

216 18519.  21910 

229 21910 

301 1 9895 

611 18903.21910 

661 19185.  19798,  19904. 

20603 

663 18658,  18903,  20603 

672 18519.  18526,  19375 

675 18519 

PropoMd  RuIm: 

14 19416 

17 19416.  20616.  20619, 

21632,21635 

32 20623 

33 20623 

611 19510,  18683,  19199, 

21343 

650 21640 

675 19199,  21343 

UST  OF  PUBLIC  LAWS 

Not«  No  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  today's  List  of  Public 
Law*. 

Last  Utt  May  22.  19N 


Order  Now! 

The  United  States 
Government  Manual 
1988/89 

As  the  official  fiandbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  If  also  includes  information  on  quasi- 
official  aj'encies  and  international  organizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  "Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
.igency  subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  rtame  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

$20.00  per  copy 


Publication  Order  Form 

Order  processing  code:   *6450 

i I    X  Hi^^   please  send  i^.e  the  following  indicated  publications: 


copies  of  THE  UNITED  STATES  CXDVERNMENT  MANUAL,  1988/89  at  $20.00  per 
copy.  S/N  069-000-00015-1. 


JMI 


1.  The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  3/89.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 
2 


(Company  or  personal  name) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

n  GPO  Deposit  Account       I     I     I     I     I     I     I     l~r~l 


(Additional  addre»  attention  line) 


I I  VISA,  or  MasterCard  Account 


(Street  address) 


c 


(City.  Stale,  ZIP  Code) 

(  ) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 


iRrv  8  «8> 


4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC.  20402-9325 
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(not  published  on  Saturdays.  Sundays,  or  on  offlcial  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington,  DC  20408,  under  the 
Federal  Register  Act  (49  Stat.  SCO,  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  fur  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340  per  year  in  paper  form;  $195  per  year  in  microfiche 
form;  or  $37,500  per  year  for  the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one-half  the  annual  rate.  The 
charge  for  individual  copies  in  paper  or  microfiche  form  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound,  or  $175.00  per  magnetic  tape.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Washington,  DC  20402,  or  charge  to 
your  CPO  Deposit  Account  or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  54  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 

PUBUC 

Subscriptions: 
Paper  or  fiche 
Magnetic  tapes 
Problems  with  public  subscriptions 

202-783-3238 
275-3328 
275-3054 

Single  copies/back  copies: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  single  copies 

783-3238 
275-3328 
275-«l50 

FEDERAL  AGENCIES 

Subscriptions: 

Paper  or  fiche                                                                   523-5240 
Magnetic  tapes                                                                  275-3328 
Problems  with  Federal  agency  subscriptions               523-5240 

FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  Office  of  the  Federal  Register 

Free  public  brieOngs  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  Tinding  aida  of  the  FR/CKR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 


WHEN:    June  15;  at  9:00  a.m. 
WHERE:    Office  of  the  Federal  Register, 
First  Floor  Conference  Room, 
1100  L  Street,  NW.,  Washington.  DC 
RESERVATIONS:   202-523-5240 


Regulation  Identifier  Numbers  (RlNs) 
Agencies  have  begun  including  a  Regulation  Identifier 
Number  in  the  headings  of  their  Federal  Register 
documents.  RINs  also  appear  in  entries  listed  in  the 
Unified  Agenda  of  Federal  Regulations,  which  is 
published  in  the  Federal  Register  in  April  and  October  of 
each  year.  Assigning  RINs  makes  it  easier  for  the  public 
and  agency  managers  to  track  the  entries  at  the  various 
stages  of  their  development. 


For  other  telephone  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  issue. 
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I 

Agricultural  Marketing  Service 

RULES 

Lemons  grown  in  California  and  Arizona,  22739 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Animal  and  Plant 

Health  Inspection  Service;  Forest  Service;  Soil 
|-       Conservation  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Fire  ants,  imported,  22739 

Barry  Goldwater  Scholarsiiip  and  Excellence  in  Education 
Foundation 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
22792 

Blind  and  Other  Severely  Handicapped,  Committee  for 
Purchase  From 

See  Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

Centers  for  Disease  Control 

NOTICES 

Meetings: 
Prevention  of  HIV  Infection  Advisory  Committee,  22813 

Civil  Rights  Commission 

NOTICES 

Meetings: 

Asian  Roimdtable  Conference,  22793 
Meetings;  State  advisory  committees: 

Arkansas,  22793 

Coast  Guard 

RUI.ES 

Ports  and  waterways  safety: 

Chesapeake  Bay,  off  Fort  Story,  Virginia  Beach,  VA; 
safety  zone,  22753 
PROPOSED  RULES  - 

Drawbridge  operations: 

Ohio,  22785 

Commerce  Department 

5ee  Export  Administration  Bureau;  International  Trade 
Administration;  National  Oceanic  and  Atmospheric 
Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Export  visa  requirements;  certificaticn,  waivers,  etc.: 
India,  22795 

Committee  for  Purchase  From  the  Blind  and  Other 
Severely  Handicapped 

NOTICES 

Procurement  list.  1989 

Additions  and  deletions.  22795.  22796 
12  documents) 


Additions  and  deletions;  correction,  22793 
Comptroller  of  the  Currency 

PROPOSED  RULES 

Practice  and  procedure;  administrative  p^oceedL.^gs.  22759 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Anile  State  Line  Pharmacy,  22818 
Janssen  Inc.,  22820 
Narducci.  Anthony  E..  M.D..  22820 
Stevens,  Donald  Morton,  M.D.,  22821 

Education  Department 

NOTICES 

Gra.its  and  cooperative  agreements;  availability,  etc.: 
Pell  grant  program,  etc. — 
Need  analysis  systems,  22840 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Great  Western  Sugar  Co.,  22824 
Renting  Drilling  Services,  Inc.,  22825 
Milpark  Drilling  Fluids,  22825 

Employment  Standards  Administration 

NOTICES 

Minimimi  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
22826 

Energy  Department 

See  also  Federal  Energv  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Waste  isolation  pilot  plant,  Carlsbad,  NM,  22796 
Grant  and  cooperative  agreement  awards: 

U.S.  Export  Council  for  Renewable  Energy,  22797 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 
Alaska,  22754 
PROPOSED  RULES 

Water  pollution:  effluent  guidelines  for  point  source 
categories: 
Nonferrous  metals  manufacturing:  correction,  22833 
NOTICES 
Agency  information  collection  activities  under  OMB  review. 

22809 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  22810 
Weekly  receipts.  22811 
Sjperfund:  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Bums  Hill  Road  Superfund  Site.  NH,  22811 
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Equal  EmptoyiTMnt  Opportuntty  Committion 

RULES 

Nondiscrimination  on  basis  of  handicap  in  federally- 
conducted  programs  and  activities,  22742 

Exacutivt  Offic*  of  tha  Prasldant 

See  Presidential  Documents 

Export  Admlnlatration  Buraau 

NOTICES 

Foreign  availability  assessments: 
Side  scan  sonar  systems  and  parts  and  components. 
22793 

Family  Support  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
22813 

Fadaral  Aviation  Administration 

RULES 

Air  carrier  certification  and  operations: 

Smoking  aboard  aircraft.  22872 
PROPOSED  RULES 

Airmen  certification,  etc.: 
Pilot  and  flight  instructor,  and  pilot  school  certification. 
22852 
Control  areas  and  airport  radar  service  areas,  22844 

Fadenri  Communicationa  Commission 

RULES 

Common  carrier  services: 

Uniform  system  of  accounts,  22756 
PROPOSED  RULES 
Television  broadcasting: 

Network  representation  rules,  22791 
NOTICES 

Meetings: 
Advanced  Television  Service  Advisory  Committee,  22812 

Fadaral  Elaction  Commlaaion 

NOTICES 

Meetings;  Sunshine  Act,  22837 

Fadaral  Enargy  Ragulatory  Commission 

NOTICES  % 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Exeter  Energy  Limited  Partnership.  22807 

Texas  Tech  University  et  al.,  22797 
Natural  gas  certificate  filings: 

KN  Energy.  Inc.,  et  al.,  22798 

Tennessee  Gas  Pipeline  Co.  et  al.,  22802 
Applications,  hearings,  determinations,  etc.: 

ARCO  Oil  &  Gas  Co.  et  al.,  22806 

Columbia  LNG  Corp..  22807 

High  Island  Offshore  System,  22807 

Northwest  Alaskan  Pipeline  Co.,  22808 

Tenneco  Oil  Co.  el  al.,  22808 

Williams  Natural  Gas  Co.,  22809 

Fadaral  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
Southern  Pacific  Transportation  Co.  et  al.,  22831 

Fadaral  Raaarva  System 

NOTICES 

Meetings;  Sunshine  Act,  22837 
{?.  documents) 


Applications,  hearings,  determinations,  etc: 
BMR  Financial  Group,  Inc.,  et  al..  22812 
Fuji  Bank,  Ltd.,  et  al..  22812 

Fish  and  Wildlife  Service 

NOTICES 

Meetings: 
Klamath  Fishery  Management  Council,  22817 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products; 
Penicillin,  streptomycin,  chlortetracycline.  etc.;  removal  of 
obsolete  regulations,  22741 
Food  for  human  consumption: 
Pasteurized  process  cheese  spread;  identity  standards, 
22740 
Human  drugs: 
Antibiotic  drugs — 
Vancomycin  hydrochloride  for  injection;  correction, 
22838 
NOTICES 
Food  additive  petitions: 

Ciba-Geigy  Corp.,  22813 
Human  drugs: 
Patent  extension;  regulatory  review  period 
determinations — 
Marinol;  correction,  22814 

Forast  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 
Kings,  South  Fork  Kings,  and  Middle  Fork  Kings  Wild  and 
Scenic  Rivers,  CA,  22792 

Health  and  Human  Servicea  Department 

See  Centers  for  Disease  Control;  Family  Support 

Administration;  Food  and  Drug  Administration;  Public 
Health  Service 

Health  Reaources  and  Services  Administration 

See  Public  Health  Service 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
National  Park  Service;  Surface  Mining  Reclamation  and 
Enforcement  Office 

International  Trade  Administration 

NOTICES 

Antidumping: 
Light-walled  welded  rectangular  carbon  steel  tubing  from 
Argentina,  22794 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Compensated  intercorporate  hauling  operations,  22817 
Railroad  operation,  acquisition,  construction,  etc.: 

Kansas  City  Southern  Railway  Co.,  22817 

Southern  Pacific  Transportation  Co.,  22818 

St.  Louis  Southwestern  Railway  Co.,  22818 

Justice  Department 

See  Drug  Enforcement  Administration 

Lat>or  Department 

See  Employment  and  Training  Administration;  Employment 
Standards  Administration 


Land  Management  Bureau 

PROPOSED  RULES 
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Presidential  Documents 


Proclamation  5988  of  May  24,  1989 

National  Day  of  Remembrance  for  the  Victims  of  the   USS 
IOWA 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Each  day,  on  land,  at  sea,  and  in  the  air,  the  men  and  women  of  the  United 
States  Armed  Forces  stand  watch.  They  keep  a  constant  vigil  for  our  security 
and  for  the  peace  and  freedom  with  which  we  have  been  blessed.  Theirs  is  an 
awesome  responsibility.  Our  soldiers,  sailors,  and  airmen  are  not  only  indis- 
pensable pillars  of  our  national  defense,  but  also  visible  symbols  of  our 
commitment  to  the  principles  of  liberty,  self-determination,  and  democratic 
government. 

On  the  world's  oceans,  even  the  routine  of  daily  operation  is  not  without 
substantial  hazard  for  our  sailors  and  marines.  The  fallen  crew  members  of 
the  USS  IOWA  understood  the  risks  they  would  face  while  serving  our 
country,  yet  they  chose  to  accept  them.  They  were  patriots  and  professionals. 

The  people  of  the  United  States  will  long  remember  the  47  young  men  killed 
by  the  tragic  explosion  on  board  the  USS  IOWA.  We  shall  remerr.ber  them  for 
their  bravery  and  selflessness,  just  as  we  remember  the  many  honored 
veterans  who  have  gone  before  them.  They  served  this  country  with  pride  and 
purpose,  and  we  must  never  forget  the  sacrifices  they  made  for  our  sake. 

In  solemn  recognition  of  the  valiant  crew  members  of  the  USS  IOWA  who  lust 
their  lives  on  April  19.  1989.  and  in  order  to  extend  to  their  families  the 
American  people's  heartfelt  sympathy,  the  Congress,  by  House  Joint  Resolu- 
tion 247,  has  designated  Memorial  Day,  May  29, 1989,  as  the  "National  Day  of 
Remembrance  for  the  Victims  of  the  USS  IOWA."  House  Joint  Fosolution  247 
also  authorized  and  requested  the  President  to  issue  a  proclamation  in 
observance  of  this  day. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  Monday,  May  29,  1989,  as  the  National  Day  of 
Remembrance  for  the  Victims  of  the  USS  IOWA.  I  call  upon  all  Americans  to 
observe  this  day  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fourth  day 
of  May,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 


|FR  Doc.  89-12834 
Filed  5-25-89:  9:29  amj 
Billing  code  3195-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  niost 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Coda  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  Issue  of  each 
week. 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  89-084) 

Imported  Fire  Ant  Regulated  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnON:  Affirmation  of  interim  rule. 

smMMRY:  We  are  affirming  without 
change  an  interim  rule  that  amended  the 
imported  fire  ant  quarantine  and 
regulations  by  quarantining  the  state  of 
Tennessee,  and  by  designating  all  or 
portions  of  two  counties  in  Tennessee, 
one  county  in  Arkansas,  six  counties  in 
Mississippi,  and  three  counties  in  Texas 
as  generally  infested  areas.  This  action 
was  necessary  to  prevent  the  artificial 
spread  of  the  imported  fire  ant 
EFFECTIVE  DATE:  June  26, 1969. 
RM  FUKTHER  NHFOIIMATION  CONTACT 
Eddie  Elder,  Chief  Operations  Officer, 
Domestic  and  Emergency  Operations, 
PPQ.  APHIS.  USDA,  Room  843,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  43&-6247. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  r\ile  published  in  the 
Federal  Register  and  effective  February 
28, 1989  (54  PR  8267-8269,  Docket 
Number  88-158),  we  amended  the 
imported  fire  ant  regulations  (7  CFR 
301.81  et  seq  ).  Specifically,  we  amended 
§  301.81(a)  of  the  regulations  by  adding 
Tennessee  to  the  list  of  quarantined 
states  and  we  amended  §  301.81-2a  by 
designating  all  or  portions  of  the 
following  counties  as  generally  infested 
areas:  Hardin  and  McNairy  Counties  in 
Tennessee;  Lincoln  County  in  Arkansas; 
Benton,  Lafayette,  Marshall,  Panola, 
Tallahatcliie  and  Tate  Counties  in 


Mississippi;  and  Fiopkins.  Llano  and 
Mason  Counties  in  Texas. 

Comments  on  the  interim  rule  were 
required  to  be  postmarked  or  received 
on  or  before  May  1, 1989.  We  did  not 
receive  any  comments.  The  facts 
presented  in  the  interim  rule  still 
provide  a  basis  for  this  rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  of  less  than  $100  million;  will  not 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  cause  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

This  rule  affects  the  interstate 
movement  of  regulated  articles  from 
specified  areas  in  Arkansas,  Mississippi, 
Tennessee  and  Texas.  Thousands  of 
small  entities  move  these  articles 
interstate  from  these  states,  and  many 
more  thousands  of  small  entities  move 
these  articles  interstate  from  other 
states. 

However,  based  on  information 
compiled  by  the  Department,  we  have 
determined  that  approximately  33  small 
entities  within  the  newly  regulated 
areas  move  articles  interstate  from  the 
specified  areas  in  those  states.  Further, 
the  overall  economic  impact  from  this 
action  is  estimated  to  be  approximately 
$3,000. 

Under  these  circimistances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 


Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq  ).  Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR 
3015,  Subpart  V.) 

List  of  Subjects  in  7  CFR  Part  301 

Agricultu.'^l  commodities.  Imported 
fire  ant,  Plant  diseases,  Plant  pests. 
Plants  (Agriculture),  Quarantine. 
Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  Part  301  and 
that  was  published  at  54  FT^  8267-8269 
on  February  28, 1989. 

Authority:  7  U.S.C.  150bb.  130d(j,  ISOee. 
ISOff.  161. 162,  and  164-167;  7  CFR  117,  2.51, 
and  371.2(c). 

Done  in  Washington,  DC,  this  22d  day  of 
May  1989. 
Larry  B.  Slagle, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc  89-12598  Filed  5-25-89;  8:45  am) 
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Agricutturai  Martcet^  Service 

7  CFR  Part  910 

[Lcfnon  Rtg.  667] 

Lemons  Growm  in  California  and 
Arizona;  Limitation  of  HancUing 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Final  rule. 

summary:  Regulation  667  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
400.000  cartons  during  the  period  May  28 
through  June  3, 1989.  Such  action  is 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry'. 

DATES:  Regulation  667  (§  910.967)  is 
effective  for  the  period  May  28  through 
Jane  3, 1989. 
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pon  FUfrmm  iNromiATiON  contact: 

Beatrix  Rodriguez.  Marketing  Specialist. 

Marketing  Order  Administration  Branch, 

F&V.  AMS.  USOA.  Room  2523.  South 

Building,  P.O.  Box  96456.  Washington. 

DC  2009&-4456;  telephone:  (202)  475- 

3861. 

•UPPttMENTARV  INrORMATION:  This 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act. 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  85  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order  and 
approximately  2,500  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2]  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
S3.500.000.  The  majority  of  handlers  and 
producers  of  California-Arizona  lemons 
may  be  classified  as  small  entities. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910],  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  "Act."  7  U.S.C.  601-674].  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administration 
Committee  (Committee]  and  upon  other 
available  information.  It  is  found  that 
this  action  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  regulation  is  consistent  with  the 
California-Arizona  lemon  marketing 
policy  for  1988-89.  The  Committee  met 
publicly  on  May  23. 1989.  in  Los 
Angeles.  California,  to  consider  the 


current  and  prospective  conditions  of 
supply  and  demand  and.  by  a  9  to  4 
vote,  recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  Committee 
reports  that  demand  for  lemons  is 
strong. 

Pursuant  to  5  U.S.C.  553.  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  appraised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  901 

Marketing  agreements  and  orders, 
California,  Arizona.  Lemons. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  910  is  amended  as 
follows: 

PART  910-LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  US  C.  601-674. 

2.  Section  901.967  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§910.967    i-atnon  Regulation  667. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  May  28. 1989, 
through  June  3. 1989.  is  established  at 
400.000  cartons. 

Dated:  May  24, 1989. 
Rolwrt  C  Keeney, 

Deputy  Director.  Fruit  and  Vegetable 
Division. 

(FR  Doc.  89-12812  Filed  5-25-69:  8:45  am) 
■ILUMO  COOC  S410-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  133 
[Docket  No.  84P-0133] 

Pasteurized  Process  Chess*  Spread; 
Amsndmsnt  of  Standard  of  Identity; 
Confirmation  of  Effective  Date 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule:  confirmation  of 
effective  date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  confu-ming  the 
effective  date  for  compliance  with  the 
amendment  of  the  standard  of  identity 
for  pasteurized  process  cheese  spread 
and,  by  cross-reference,  three  other 
cheese  standards  to  permit  the  optional 
use  of  nisin. 

EFFECTIVE  DATE:  Effective  date 
confirmed:  April  10, 1989,  for  all  affected 
products  initially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce  on  or  after  this  date. 
FOR  FURTHER  INFORMATION  CONTACT 
Karen  L  Carson.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-414).  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-485-0110. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  8. 1989  (54 
FR  6120).  FDA  issued  a  final  regulation 
amending  the  U.S.  standard  of  identity 
for  pasteurized  process  cheese  spread 
(21  CFR  133.179)  and,  by  cross  reference, 
pasteurized  cheese  spread  (21  CFR 
133.175).  pasteurized  cheese  spread  with 
fruits,  vegetables,  or  meats  (21  CFR 
133.176).  and  pasteurized  process  cheese 
spread  with  fruits,  vegetables,  or  meats 
(21  CFR  133.180)  to  provide  for  the 
optional  use  of  nisin.  an  antimicrobial 
agent,  to  prevent  the  outgrowth  of 
Clostridium  botulinum  spores  and  toxin 
formation  in  packaged  cheese.  Any 
person  who  would  be  adversely  affected 
by  the  regulation  could  have,  at  any 
time  on  or  before  March  10. 1989.  filed 
written  objections  to  the  final  regulation 
and  requested  a  hearing  on  the  specific 
provisions  to  which  there  were 
objections.  No  objections  or  requests  for 
a  hearing  were  received. 

List  of  Subjects  in  21  CFR  Part  133 

Cheese.  Food  grades  and  standards. 

PART  133-CHEESES  AND  RELATED 
CHEESE  PRODUCTS 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  401. 
701(e).  52  Stat.  1046.  70  Stat.  919  as 


amended  (21  U.S.C.  341.  371(e)))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the 
Director.  Center  for  Food  Safety  and 
Applied  Nutrition  (21  CFR  5.62).  notice  is 
given  that  the  effective  date  for 
compliance  with  the  standard  of  identity 
for  pasteurized  process  cheese  spread 
(21  CFR  133.179)  and.  by  cross-reference, 
pasteurized  cheese  spread  (21  CFR 
133.175),  pasteurized  cheese  spread  with 
fruits,  vegetables,  or  meats  (21  CFR 
133.176).  and  pasteurized  process  cheese 
spread  with  fruits,  vegetables,  or  meats 
(21  CFR  133.180).  as  amended  in  the 
Federal  Register  of  February  8. 1989  (54 
FR  6120).  was  April  10. 1989. 

Dated:  May  IS.  1989. 
Ridtard  |.  Ronk, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 
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21  CFR  Parts  510  and  514 

New  Animal  Drugs;  Removal  of 
Ot>solete  Regulations 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
animal  drug  regulations  by  removing 
those  sections  containing  procedures  for 
the  certification  of  new  animal  drugs 
that  are  composed  wholly  or  partly  of 
any  Itind  of  penicillin,  streptomycin, 
cidortetracycline,  chloramphenicol,  or 
bacitracin.  These  sections  have  become 
obsolete  because  of  enactment  of  the 
Generic  Animal  Drug  and  Patent  Term 
Restoration  Act. 

DATE:  This  revocation  becomes  effective 
en  May  26, 1989. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  G.  Pugliese.  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  5600  Fishers  L.ane. 
Rockville.  MD  20857,  301-443-4500. 
SUPPLEMENTARY  INFORMATION:  On 
November  16. 1988,  the  President  signed 
into  law  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (the  new 
law)  (Pub.  L  100-670, 102  Stat.  3971). 
The  new  law  amended  the  Federal  Food, 
Drug,  and  Ccsmetic  Act  (the  act)  (21 
U.S.C.  301  et  seq.).  The  primary  thrust  of 
the  new  law  is  to  establish  eligibility  for 
the  submission  of  abbreviated  new 


animal  drug  applications  (ANADA's)  for 
drug  products  first  approved  in  new 
animal  drug  applications  (NADA's)  after 
the  1962  amendments  to  the  act.  The 
new  law  also  amended  35  U.S.C.  156 
and  271  to  authorize  the  extension  of 
patents  for  animal  drug  products.  The 
new  law  removes  from  the  act  all 
provisions  for  the  certification  of 
antibiotic  drugs  for  animal  use:  Sections 
201(w)(3),  512(a)(1)(C)  and  (n)  of  the  act 
(21  U.S.C.  321(w)(3),  360b(a)(l)(C)  and 
(n)]. 

In  1945,  Congress  added  section  507  to 
the  act  (21  U.S.C.  357)  requiring  the 
agency  to  certify  batches  of  drugs 
composed  wholly  or  parUy  of  any  land 
of  penicillin.  No  distinction  was  made 
between  the  use  of  the  drugs  in  man  or 
other  animals.  Section  507  has  been 
amended  several  times  to  include 
stireptomycin,  chlortetracycline, 
bacitracin,  chloramphenicol,  and  their 
derivatives.  The  Ardmal  Drug 
Amendments  of  1968  consolidated 
provisions  of  the  act  with  respect  to  new 
animal  drugs  (including  antibiotics)  into 
new  section  512  (21  U.S.C.  360b).  Over 
the  years.  FDA  has  Atermined  that 
batch-by-batch  cerWTcation  is  no  longer 
required  to  assure  the  safety  of 
antibiotics.  For  example,  in  the  Federal 
Register  of  September  3. 1953  (18  FR 
5347),  the  agency  published  an 
exemption  from  certification  for  animal 
feeds  containing  certifiable  antibiotic 
drugs,  provided  that  the  medicated 
animal  feeds  were  labeled  for  specific 
conditions  of  use  that  were  published  in 
the  regulations.  Also,  in  the  Federal 
Register  of  September  7, 1982  (47  FR 
39155],  the  agency  published  regulations 
revoking  certification  of  all  antibiotics 
for  human  and  animal  use  based  upon  a 
finding  of  an  extremely  low  rejection 
rate  for  the  certifiable  antibiotics. 

Against  this  background.  Congress 
elected  to  remove  from  the  act  all 
antibiotic  certification  provisions  for 
animal  drugs  when  it  enacted  the 
Generic  Animal  Drug  and  Patent  Term 
Restoration  Act.  Under  section  553(b). 
(d),  and  (e)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b),  (d),  and 
(e))  and  under  21  CFR  10.4O(c){4](i),  (d), 
and  (e),  the  Commissioner  has 
determined  for  good  cause  that  public 
procedure  and  delayed  effective  date 
are  unnecessary  and  contrary  to  the 
public  interest.  The  Commissioner  finds 
that  the  regulation  conforms  the 
regulations  to  the  amendments  made  by 
the  new  law.  This  revocation  will 
become  effective  May  26, 1989. 

This  document  is  intended  solely  for 
the  removal  of  the  existing  antibiotic 
procedural  regulations.  Removal  of  the 
technical  regulations  concerning  specific 


antibiotic  drugs  will  be  the  subject  of  a 
future  document. 

List  of  Subjects  in  21  CFR 

Part  510 

Administrative  practice  and 
procedure,  Animal  drugs.  Labeling. 
Reporting  and  recordkeeping 
requirements. 

Part  514 

Administrative  practice  and 
procedure.  Animal  drugs.  Confidential 
business  information,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  Parts  510  and  514  are 
amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Authority:  Sees.  512,  7m(a)  (21  U.S.C.  380b 
371(a));  21  CFR  5.10  and  5.83. 

§510.3    [Amended] 

2.  Section  SloJb  Definitions  and 
interpretatmagAs  amended  in  paragraph 
(g)(2)  by-r^oving  ";  or"  and  replacing  it 
with  a' period  "."  and  by  removing 
paragraph  (g)(3). 

§510.5    [Removed] 

3.  Section  510.5  Certification  of  new 
animal  drugs  containing  any  kind  of 
penicillin,  streptomycin, 
chlortetracycline,  chloramphenicol,  or 
bacitracin,  or  derivative  thereof  is 
removed. 

§510,6    (Removed] 

4.  Section  510.6  New  animal  drugs; 
transitional  provisions  re  section  512  of 
the  act  is  removed. 

§510.55    [Removed] 

5.  Section  510.55  Labeling 
requirements  for  antibiotic  drugs  for 
animal  use  is  removed. 

§510.350    [Removed] 

6.  Section  510.350  Records  of 
distribution  of  animal  drugs  subject  to 
section  512(n)  of  the  act  is  removed. 

§510.510    [Removed] 

7.  Section  510.510  Antibiotic  drugs  for 
use  in  medicated  animal  feed  (antibiotic 
medicated  feed  premixes)  is  removed. 

§510.520    [Removed] 

8.  Section  510.520  Exemption  from 
batch  certification  requirements  for 
antibiotic  drugs  for  animal  use  subject 
to  section  512(n) cfthe  act  is  removed. 
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9SiaS21    (Rwnovwl] 

9.  Section  510.521  Conditions  on  the 
effectiveness  of  exemptions  of  antibiotic 
drugs  for  animal  use  from  batch 
certification  requirements  is  removed. 

PART  514— NEW  ANIMAL  DRUG 
APPUCAT10NS 

10.  The  authority  citation  for  21  CFR 
Part  514  continues  to  read  as  follows: 

Authority:  Sees  512(i).  (n).  701(a).  52  Stat. 
1055:  82  Stat.  343-351  (21  U.S.C.  360b(i).  (n). 
371(8)):  21  CFR  5.10. 5.11. 

§514.1    [Anwnded] 

11.  Section  514.1  Applications  is 
amended  by  removing  paragraph  (b)(9) 
and  reserving  it. 

§S14.50   [Removed] 

12.  Section  514.50  Requests  for 
certification,  check  tests  and  assays, 
and  working  standards  for  animal  drugs 
subject  to  section  512(n)  of  the  act; 
information  and  samples  required  is 
removed. 

SS14.S1    [Removed] 

13.  Section  514.51  Certification  of 
animal  drugs  subject  to  section  512(n)  of 
the  act  is  removed. 

9514^    [Removed] 

14.  Section  514.55  Forms  for 
certification  or  exemption  of  antibiotic 
drugs  for  animal  use  subject  to  section 
512(n)  of  the  act  is  removed. 

S  514.60  [Removed] 

15.  Section  514.60  Fees  for 
certification  of  animal  drugs  subject  to 
section  512(n)  of  the  act  is  removed. 

9514.150    [Removed] 

16.  Section  514.150  Conditions  on  the 
effectiveness  of  certificates  for  animal 
drugs  subject  to  section  512(n)  of  the  act 
is  removed. 

§514.155    [Removed] 

17.  Section  514.155  Suspension  of 
certification  service  for  sponsors  of 
animal  drugs  is  removed. 

§514.160   [Removed] 

18.  Section  514.160  Disposition  of 
outdated  animal  drugs  subject  to  section 
S12(n)  of  the  act  is  removed. 

Dated:  May  8. 1989. 
Alan  L.  Hoeting. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs 
|FR  Doc  flJ»-12.S77  Filed  .'i-2.'M»fi  ei.S  .«m| 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1615 

Enforcement  of  Nondlacrlmination  on 
the  Baal*  of  Handicap  In  Equal 
Employment  Opportunity  Commission 
Programs 

AOENCV:  Equal  Employment  Opportunity 

Commission. 

Acnow;  Final  rule. 

SUMMARY:  This  regulation  provides  for 
the  enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973.  as  amended, 
which  prohibits  discrimination  on  the 
basis  of  handicap,  as  it  applies  to 
programs  or  activities  conducted  by  the 
Equal  Employment  Opportunity 
Commission.  It  sets  forth  standards  for 
what  constitutes  discrimination  on  the 
basis  of  mental  or  physical  handicap, 
provides  a  deHnition  for  "individual 
with  handicaps"  and  "qualified 
individual  with  handicaps"  and 
establishes  a  complaint  mechanism  for 
resolving  allegations  of  discrimination. 
EFFECTIVE  DATE:  June  26, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Irene  L  Hill,  Assistant  Legal  Counsel  for 
Coordination,  at  (202)  863-4688  (Voice) 
or  (202)  663-^399  (TDD). 
SUPPLEMENTARY  INFORMATION:  On 
November  5. 1987.  the  Equal 
Employment  Opportunity  Commission 
published  a  Notice  of  Proposed 
Rulemaking.  52  FR  42450.  The  Notice 
invited  comments  from  all  interested 
parties.  The  Commission  received 
comments  from  one  national 
organization  representing  individuals 
with  disabilities  and  two  agencies  of 
state  government  that  administer 
programs  for  such  individuals.  The 
Commission  has  carefully  considered 
these  comments  and  has  made  revisions 
to  the  rule  and  to  the  discussion  of  the 
rule  below,  in  response.  The  revisidns  to 
the  rule  modify  the  definition  of  a 
"qualified  individual  with  handicaps" 
and  provide  greater  detail  on  procedures 
for  filing  and  processing  complaints  of 
discrimination.  The  discussion  below 
summarizes  the  comments  that  were 
received  and  the  changes  made  in 
response  to  these  comments. 

The  rule  and  the  comments  are 
available  for  public  inspection  at  the 
Commission's  library  at  1801  "L"  Street 
NW.,  Washington,  DC  between  the 
hours  of  9:00  am  and  5:30  pm  Monday 
through  Friday.  Copies  of  the  rule  are 
available  on  tape  for  those  with 
impaired  vision  from  the  Commissions 
Handicap  Program  Manager, 
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Section  504  requires  that  regulations 
that  apply  to  the  programs  and  activities 
of  Federal  executive  agencies  be 
submitted  to  the  appropriate  authorizing 
committees  of  Congress  and  that  such 
regulations  take  effect  no  earlier  than 
the  thirtieth  day  after  they  have  been  so 
submitted.  Concurrent  with  the 
publication  of  this  final  rule  the 
Commission  is  submitting  this  regulation 
to  the  Senate  Committee  on  l.abor  and 
Human  Resources  and  the  House 
Committee  on  Education  and  Labor, 
pursuant  to  this  requirement. 

Background 

The  purpose  of  this  rule  is  to  provide 
for  the  enforcement  of  section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(29  U.S.C.  794),  as  it  applies  to  programs 
and  activities  conducted  by  the  Equal 
Employment  Opportunity  Commission. 
As  amended  by  the  Rehabilitation. 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Sec.  119.  Pub.  L. 
No.  95-602, 92  Stat.  2982),  and  the 
Rehabilitation  Act  Amendments  of  1986 
(Pub.  L.  No.  99-506, 100  Stat.  1810), 
section  504  of  the  Rehabilitation  Act  of 
1973  states  that: 

No  otlierwise  qualified  individual  with 
handicaps  in  the  United  States,  *  *  '  shall, 
solely  by  reason  of  his  handicap,  be  excluded 
from  the  participation  in,  be  denied  the 
benePits  of,  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving 
Federal  Tmancial  assistance  or  under  any 
program  or  activity  conducted  by  any 
Executive  agency  or  by  the  United  States 
Postal  Service.  The  head  of  each  such  agency 
shall  promulgate  such  regulations  as  may  be 
necessary  to  carry  out  the  amendments  to 
this  section  made  by  the  Rehabilitation, 
Comprehensive  Services,  and  Developmental 
Disabilities  Act  of  197& 
29  U.S.C.  794. 

The  substantive  nondiscrimination 
obligations  of  the  Commission,  as  set 
forth  in  this  rule,  are  identical,  for  the 
most  part,  to  those  established  by 
Federal  regulations  for  programs  or 
activities  receiving  Federal  financial 
assistance.  See  28  CFR  Part  41  (section 
504  coordination  regulation  for  federally 
assisted  programs).  This  general 
parallelism  is  in  accord  with  the  intent 
expressed  by  supporters  of  the  1978 
amendment  in  floor  debate,  including  its 
sponsor.  Rep.  James  M.  Jeffords,  that  the 
Federal  Government  should  have  the 
same  section  504  obligations  as 
recipients  of  Federal  financial 
assistance.  124  Cong.  Rec.  13,901  (1978) 
(remarks  of  Rep.  Jeffords):  124  Cong. 
Rec  E2668.  E2670  (daily  ed.  May  17, 
10-R)  M  ■  124  Cons  Rpc.  13  897  (remarks 


of  Rep.  Brademas):  Id.  at  38,552  (remarks 
of  Rep.  Sarasin). 

There  are,  however,  some  language 
differences  between  this  rule  and  the 
Federal  Government's  section  504 
regulations  for  federally  assisted 
programs.  These  changes  are  based  on 
the  Supreme  Court's  decision  in 
Southeastern  Community  College  v. 
Davis,  442  U.S.  397  (1979),  and  the 
subsequent  circuit  court  decisions 
inteipreting  Davis  and  section  504.  See 
Dopico  V.  Goldschmidt,  687  F.2d  644  (2d 
Cir.  1982);  American  Public  Transit 
Association  v.  Lewis,  655  F.2d  1272  (D.C. 
Cir.  1981)  (APTA):  see  also  Rhode  Island 
Handicapped  Action  Committee  v. 
Rhode  Island  Public  Transit  Authority. 
718  F.2d  490  (1st  Cir.  1983). 

These  language  differences  are  also 
supported  by  the  decision  of  the 
Supreme  Court  in  Alexander  v.  Choate. 
469  U.S.  287  (1985),  where  the  Court  held 
that  the  regulations  for  federally 
assisted  programs  did  not  require  a 
recipient  to  modify  its  durational 
limitation  on  Medicaid  coverage  of 
inpatient  hospital  care  for  handicapped 
persons.  Clarifying  its  Davis  decision, 
the  Court  explained  that  section  504 
requires  only  "reasonable" 
modifications.  Id.  at  300,  and  explicitly 
noted  that  "[tjhe  regulations 
implementing  section  504  for  federally 
assisted  programs  are  consistent  with 
the  view  that  reasonable  adjustments  in 
the  nature  of  the  benefit  offered  must  at 
times  be  made  to  assure  meaningful 
access"  [Id.  at  301,  n.21)  (emphasis 
added). 

Incorporation  of  these  changes, 
therefore,  makes  this  regulation 
implementing  section  504  for  federally 
conducted  programs  consistent  with  the 
Federal  Government's  regulations 
implementing  section  504  for  federally 
assisted  programs  as  they  have  been 
interpreted  by  the  Supreme  Court.  Many 
of  these  federally  assisted  regulations 
were  issued  prior  to  the  interpretations 
of  section  504  by  the  courts:  the  Supreme 
Court  in  Davis,  subsequent  lower  court 
cases  interpreting  Davis,  and  the 
Supreme  Court  in  Alexander;  therefore 
their  language  does  not  reflect  the 
interpretation  of  section  504  provided  by 
the  Supreme  Court  and  by  the  various 
circuit  courts.  Of  course,  these  federally 
assisted  regulations  must  be  interpreted 
to  reflect  the  holdings  of  the  Federal 
judiciary.  Hence  the  Commission 
believes  that  there  are  no  significant 
differences  between  this  proposed  rule 
for  federally  conducted  programs  and 
the  Federal  Government's  interpretation 
of  section  504  regulations  for  federally 
assisted  programs. 

This  regulation  has  been  reviewed  by 
the  Department  of  Justice.  It  is  an 


adaptation  of  a  prototype  prepared  by 
the  Department  of  Justice  under 
Executive  Order  12250  (45  FR  72995,  3 
CFR.  1980  Comp.,  p.  298)  and  distributed 
to  Executive  agencies.  It  has  also  been 
reviewed  by  the  Commission  under 
Executive  Order  12067  (43  FR  28967,  3 
GFR.  1978  Comp.,  p.  206). 

It  is  not  a  major  rule  within  the 
meaning  of  Executive  Order  12291  (46 
FR  13193.  3  CFR.  1981  Comp.,  p.  127) 
and,  therefore,  a  regulatory  impact 
analysis  has  not  been  prepared. 

This  regulation  does  not  have  an 
impact  on  small  entities.  It  is  not, 
therefore,  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612). 

Section-by-Section  Analysis 

Section  1615.101    Purpose 

Section  1615.101  states  the  purpose  of 
the  rule,  which  is  to  effectuate  section 
119  of  the  Rehabilitation, 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978,  which  amended 
section  504  of  the  RehabiHtation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  States  Postal 
Service. 

Section  1615.102    Application 

The  regulation  applies  to  all  programs 
or  activities  conducted  by  the 
Commission.  Under  this  section,  a 
federally  conducted  program  or  activity 
is,  in  simple  terms,  anything  the 
Commission  does.  Aside  from 
employment,  there  are  two  major 
categories  of  federally  conducted 
programs  or  activities  covered  by  this 
regulation:  those  involving  general 
public  contact  as  part  of  ongoing  agency 
operations  and  those  directly 
administered  by  the  Commission  for 
program  beneficiaries  and  participants. 
Activities  in  the  first  part  include 
communication  with  the  public 
(telephone  contacts,  office  walk-ins,  or 
interviews)  and  the  public's  use  of  the 
Commission's  facilities.  Activities  in  the 
second  category  include  programs  that 
provide  Federal  services  or  benefits. 

Section  1615.103    Definitions 

"Assistant  Attorney  GeneraL" 
"Assistant  Attorney  General"  refers  to 
the  Assistant  Attorney  General,  Civil 
Rights  Division,  United  States 
Department  of  Justice. 

"Auxiliary  aids."  "Auxiliary  aids" 
means  services  or  devices  that  enable 
persons  with  impaired  sensory,  manual, 
or  speaking  skills  to  have  an  equal 
opportunity  to  participate  in  and  enjoy 
the  benefits  of  the  agency's  programs  or 


activities.  The  definition  provides 
examples  of  commonly  used  auxiliary 
aids.  Although  auxiliary  aids  are 
required  explicitly  only  by 
§  1815.160(a)(1).  they  may  also  be 
necessary  to  meet  other  requirements  of 
this  part.  The  regulatory  definition  of 
"auxiliary  aids"  has  been  amended  to 
include  examples  of  aids  for  persons 
who  are  impaired  in  their  ability  to 
reach  or  grasp  objects.  Although  aids  for 
such  persons  were  clearly  intended  to 
be  included  within  the  scope  of  the 
definition,  the  proposed  rule  only 
provided  examples  of  aids  for  visually 
and  hearing-impaired  persons.  Two   ^ 
commentors  requested  that  we  add 
other  specified  aids  to  those  listed  in  the 
regulation  for  persons  with  impaired 
hearing.  We  do  not  think  it  is  necessary 
to  do  so.  The  aids  listed  in  the  regulation 
are  examples  only  and  are  not  intended 
to  be  all-inclusive;  the  regulation  refers 
to  "similar  services  and  devices."  The 
Commission  has  not  specified  many 
other  aids  that  would  be  appropriate  for 
persons  with  other  types  of  disabilities. 
We  have  added  language  to  the 
regulation  stating  that  the  examples 
provided  are  not  intended  to  be 
exclusive  either  as  to  the  persons 
entitled  to  such  aids  or  the  type  of  aids 
that  may  be  required. 

"Commission."  For  purposes  of  this 
regulation  "Commission"  means  the 
Equal  Employment  Opportimity 
Commission. 

"Complete  complaint"  The  definition 
of  "complete  complaint"  enables  the 
Commission  to  determine  the  beginning 
of  its  obligation  to  investigate  a 
complaint  (see  §  1615.170(h)).  The 
definition  is  necessary  because  the  180 
day  period  for  the  Commission's 
investigation  begins  when  it  receives  a 
complete  complaint.  A  commentor 
expressed  concern  that  this  definition, 
requiring  a  complainant  to  provide 
details  on  the  nature  and  date  of  an 
alleged  violation  when  filing  a 
complaint,  is  too  restrictive  and  may 
lead  to  delays  or  EEOC  inaction  on 
valid  complaints.  Another  commentor 
made  a  similar  point,  in  requesting 
revisions  to  §  1615.170.  These  comments 
reflect  a  misunderstanding  of  the 
procedures  that  the  Commission 
routinely  follows  to  assure  that 
complaints  contain  needed  information. 
Section  1615.170  of  the  proposed  rule 
provided  for  correction  of  technically 
incomplete  complaints.  However,  to 
assure  that  the  public  fully  understands 
the  Commission's  procedures,  we  have 
expanded  §  1615.170,  as  described 
below,  to  fiirther  clarify  this  process. 

"Facility."  The  definition  of  "facility" 
is  similar  to  that  in  the  section  504 
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coordination  regulation  for  federally 
assisted  programs  29  CFR  41.3(f).  except 
that  the  term  "rolling  stock  or  other 
conveyances"  has  been  added  and  the 
phrase  "or  interest  in  such  property"  has 
been  deleted  to  clarify  its  coverage.  The 
phrase,  "or  interest  in  such  property."  is 
deleted  because  the  term  "facility,"  as 
used  in  this  regulation,  refers  to 
structures  and  not  to  intangible  property 
rights.  It  should,  however,  be  noted  that 
the  regulation  applies  to  all  programs 
and  activities  conducted  by  the 
Commission  regardless  of  whether  the 
facility  in  which  they  are  conducted  is 
owned,  leased,  or  used  on  some  other 
basis  by  the  Commission.  The  term 
"facility"  is  used  in  9S  1615.149. 1615.150 
and  iei5.170(f). 

"Individual  with  handicaps."  The 
definition  of  "individual  with 
handicaps"  is  identical  to  the  definition 
of  "handicapped  person"  appearing  in 
the  section  504  coordination  regulation 
for  federally  assisted  programs  (28  CFR 
41.31).  Although  section  103(d)  of  the 
Rehabilitation  Act  Amendments  of  1986 
changed  the  statutory  term 
"handicapped  individual"  to  "individual 
with  handicaps."  the  legislative  history 
of  this  amendment  indicates  that  no 
substantive  change  was  intended.  Thus, 
although  the  term  has  been  changed  in 
this  regulation  to  be  consistent  with  the 
statute  as  amended,  the  definition  is 
unchanged.  In  particular,  although  the 
term  as  revised  refers  to  "handicaps"  in 
the  plural,  it  does  not  exclude  persons 
who  have  only  one  handicap. 

A  commentor  requested  that  we 
revise  the  definition  to  include  a  person 
who  has  a  "physical,  sensory  or  mental 
impairment,"  because  deafness  is  a 
sensory  impairment  that  should  not  be 
lumped  under  the  category  of  physical 
impairment.  We  have  not  made  this 
revision  because  the  Commission's 
regulation  repeats  the  statutory 
definition  of  an  "individual  with 
handicaps." 

"Qualified  individual  with 
handicaps."  Paragraph  (1)  of  the 
definition  of  "qualified  individual  with 
handicaps"  is  a  revised  version  of  the 
definition  of  "qualified  handicapped 
person"  appearing  in  the  section  504 
coordinatioin  regulation  for  federally 
assisted  programs  (28  CFR  41.32(b)). 
The  Commission  has  amended  the 
definition  of  "qualified  individual  with 
handicaps"  that  appeared  in  the 
proposed  rule  to  better  reflect  the  nature 
of  its  programs  and  activities  and  to 
clarify  its  obligation  to  make 
modifications  that  will  enable 
individuals  with  handicaps  to 
participate  in  these  programs  and 
activities.  The  Commission  has  deleted 
subsection  (1)  of  the  definition  that 


appeared  in  the  proposed  rule,  which 
applied  to  programs  and  activities 
(except  employment)  under  which  a 
person  is  "required  to  perform  services 
or  reach  a  level  of  accomplishment."  On 
reconsideration,  the  Commission  has 
determined  that  this  part  of  the 
definition,  which  it  had  adopted  from  a 
prototype  regulation  drafted  by  the 
Department  of  lustice.  is  unnecessary  in 
its  rule,  because  the  Commission  does 
not  conduct  programs  or  activities  of 
this  nature,  other  than  employment. 

Subsection  (2)  of  the  proposed  rule, 
which  applied  to  all  other  programs  and 
activities  (except  employment),  has 
been  redesignated  (1)  and  amended  in 
response  to  concerns  expressed  by 
commentors.  The  commentors'  major 
concern  was  that  the  definition  of 
"qualified  individual  with  handicaps"  in 
the  proposed  rule  might  allow  the 
Commission  to  disqualify  an  individual 
without  initial  consideration  of  its 
obligafion  to  provide  modifications  or 
aids  that  would  allow  the  individual  to 
participate  in  a  program  or  activity. 

To  ensure  that  this  does  not  occur,  the 
Commission  was  urged  to  incorporate 
the  requirement  to  make  such 
modifications  in  this  definition.  The 
Commission  believed  that  the  proposed 
rule  did  require  it  to  make  needed 
modifications  to  enable  individuals  with 
handicaps  to  participate  in  its  programs, 
and  had  stated  this  specifically  in  the 
preamble  to  the  rule.  However,  to  avoid 
any  possibility  of  a  misconception  such 
as  that  reflected  by  the  commentors,  we 
have  revised  the  definition  to  make 
these  obligations  more  explicit  in  the 
rule  itself.  As  revised,  the  definition 
states  that  a  qualified  individual  with 
handicaps,  with  respect  to  any  program 
other  than  employment,  is  "an 
individual  with  handicaps  who,  with  or 
without  modifications  or  aids  required 
by  this  part,  meets  the  essential 
eligibility  requirements  for  participation 
in,  or  receipt  of  benefits  from,  that 
progr.am  or  activity."  The  revision 
makes  clear  that  determining  whether  a 
person  is  qualified  is  a  two  step  process, 
which  includes,  where  necessary,  the 
provision  of  auxiliary  aids  or  program 
modifications  as  set  out  in  S  1615.130, 
i  1615.150  and  S  1615.160  of  the  rule. 
Sections  1615.150  and  1615.160  also 
reflect  recent  Supreme  Court  rulings 
indicating  limits  to  such  obligations 
under  Section  504  of  the  Rehabilitation 
Act. 

Paragraph  (2)  of  the  definition 
provides  that,  for  purposes  of 
employment,  "qualified  individual  with 
handicaps"  is  defined  in  29  CFR 
1613.702(f).  which  is  made  applicable  to 
this  part  by  $  1615.140.  Nothing  in  this 


part  changes  existing  regulations 
applicable  to  employment. 

"Section  504."  This  definition  makes 
clear  that,  as  used  in  this  regulation, 
"section  504"  applies  only  to  programs 
or  activities  conducted  by  the 
Commission  and  not  to  programs  or 
activities  to  which  it  provides  Federal 
financial  assistance. 

Section  1615.110    Self-evaluation 

The  Commission  shall  conduct  a  self- 
evaluation  of  its  compliance  with 
section  504  within  one  year  of  the 
effective  date  of  this  regulation.  The 
self-evaluation  requirement  is  present  in 
the  existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  financial  assistance 
(28  CFR  41.5(b)(2)).  Experience  has 
demonstrated  the  self-evaluation 
process  to  be  a  valuable  means  of 
establishing  a  working  relationship  with 
individuals  with  handicaps  that 
promotes  both  effective  and  efficient 
^  implementation  of  section  504. 
Individuals  and  groups  with 
information  to  offer  the  agency 
concerning  its  self-evaluation  study  may 
contact  the  Commission's  Handicap 
Program  Manager,  Equal  Employment 
Opportunity  Commission,  1801  "L" 
Street  NW.,  Washington,  DC  20507.  (202) 
663-4392,  TDD  (202)  663-4399. 

Section  1615.111    Notice 

Section  1615.111  requires  the 
Commission  to  disseminate  sufficient 
information  to  employees,  applicants, 
participants,  beneficiaries,  and  other 
interested  persons  to  apprise  them  of 
rights  and  protections  afforded  by 
section  504  and  this  regulation.  Methods 
of  providing  this  information  include,  for 
example,  the  publication  of  information 
in  handbooks,  manuals,  and  pamphlets 
that  are  distributed  to  the  public  to 
describe  the  Commission's  programs 
and  activities;  the  display  of  informative 
posters  in  service  centers  and  other 
public  places;  or  the  broadcast  of 
information  by  television  or  radio. 

A  commentor  requested  revision  of 
the  first  sentence  of  this  section  to  state 
that  the  Commission  will  "effectively 
apprise"  persons  of  the  protections  of 
the  regulation.  The  Commission 
considers  this  modification  to  be 
unnecessary.  It  is  committed  under  the 
regulation  and  by  terms  of  this  section 
to  assure  that  individuals  with 
handicaps  are  aware  of  their  rights  for 
access  to  its  programs. 

Section  1615.130    General  prohibitions 
against  discrimination 

Section  1615.130  is  an  adaptation  of 
the  corresponding  section  of  the  section 
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504  coordination  regulation  for  programs 
or  activities  receiving  Federal  financial 
assistance  (28  CFR  41.51). 

Paragraph  (a)  restates  the 
nondiscrimination  mandate  of  section 
504.  The  remaining  paragraphs  in 
§  1615.130  establish  the  general 
principles  for  analyzing  whether  any 
particular  action  of  the  Commission 
violates  this  mandate.  These  principles 
serve  as  the  analytical  foundation  for 
the  remaining  sections  of  the  regulation. 
Whenever  the  Commission  has  violated 
a  provision  in  any  of  the  subsequent 
sections,  it  has  also  violated  one  of  the 
general  prohibitions  found  in  §  1615.130. 
When  there  is  no  applicable  subsequent 
provision,  the  general  prohibitions 
stated  in  this  section  apply. 

Paragraph  (b)  prohibits  the  denial  of 
equal  opportunities  for  individuals  with 
handicaps  to  participate  in  or  benefit 
from  Commission  programs  as  well  as 
overt  denial  of  equal  treatment  of 
individuals  with  handicaps.  The  agency 
may  not  refuse  to  provide  an  individual 
with  handicaps  with  an  equal 
opportunity  to  participate  in  or  benefit 
from  its  programs  simply  because  the 
person  is  handicapped.  Such  blatantly 
exclusionary  practices  often  result  fi-om 
the  use  of  irrebuttable  presumptions  that 
absolutely  exclude  certain  classes  of 
disabled  persons  (e.g..  individuals  with 
epilepsy,  hearing-impairments,  or  heart 
ailments)  from  participation  in  programs 
or  activities  without  regard  to  an 
individual's  actual  ability  to  participate. 
Exclusion  of  an  individual  with 
handicaps  from  a  program  or  activity 
based  on  stereotyped  characterizations 
of  persons  with  his  or  her  handicap  is 
prohibited.  Use  of  an  irrebuttable 
presumption  is  permissible  only  when  in 
all  cases  a  physical  condition  by  its  very 
nature  would  prevent  an  individual  from 
meeting  the  essential  eligibility 
requirements  for  participation  in  the 
activity  in  question. 

Section  504,  however,  prohibits  more 
than  just  exclusionary  practices.  As  the 
Supreme  Court  recognized  in  Alexander, 
in  enacting  section  504,  Congress 
intended  to  reach  some  conduct,  such  as 
the  maintenance  of  architectural 
barriers,  that  have  a  discriminatory 
effect  upon  individuals  with  handicaps. 
464  U.S.  at  297.  It  is  not  enough  to  admit 
persons  in  wheelchairs  to  a  program  if 
the  facilities  in  which  the  program  is 
conducted  arc  inaccessible.  Paragraph 
(b)(l)(iii),  therefore,  requires  that  the 
opportunity  to  participate  or  benefit 
afforded  to  an  individual  with 
handicaps  be  as  effective  as  that 
afforded  to  others.  The  later  sections  on 
program  accessibility  (§§  1615.149- 
1615.151)  and  communications 


(§  1615.160)  are  specific  applications  of 
this  principle. 

Paragraph  (d)  mandates  that  the 
Commission  administer  its  programs 
and  activities  in  the  most  integrated 
setting  appropriate  to  the  needs  of 
qualified  individuals  with  handicaps. 
Paragraph  (b)(l)(iv)  permits  the  agency 
to  develop  separate  or  different  aids, 
benefits,  or  services  only  when 
necessary  to  provide  individuals  with 
handicaps  with  an  equal  opportunity  to 
participate  in  or  benefit  from  the 
agency's  programs  or  activities. 
Paragraph  (b)(l)(iv)  requires  that 
different  or  separate  aids,  benefits  or 
services  be  provided  only  when 
necessary  to  ensure  that  the  aids, 
benefits,  or  services  are  as  effective  as 
those  provided  to  others.  Even  when 
separate  or  different  aids,  benefits,  or 
services  would  be  more  effective, 
paragraph  (b)(2)  provides  that  a 
qualified  individual  with  handicaps  still 
has  the  right  to  choose  to  participate  in 
the  program  that  is  not  designed  to 
accommodate  individuals  with 
handicaps. 

Paragraph  (b)(l)(v)  prohibits  the 
Commission  from  denying  a  qualified 
individual  with  handicaps  the 
opportimity  to  participate  as  a  member 
of  a  planning  or  advisory  board. 

Paragraph  (b)(l)(vi)  prohibits  the 
Commission  from  limiting  a  qualified 
individual  with  handicaps  in  the 
enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  any  aid,  benefit,  or 
service. 

Paragraph  (b)(3)  prohibits  the 
Commission  from  utilizing  criteria  or 
methods  of  administration  that  deny 
individuals  with  handicaps  access  to  the 
agency's  programs  or  activities.  The 
phrase  "criteria  or  methods  of 
administration"  refers  to  official  written 
agency  policies  and  the  actual  practices 
of  the  agency.  This  paragraph  prohibits 
explicit  denials  of  opportunities  to 
benefit  from  Commission  programs  due 
to  handicap.  It  also  prohibits 
nonessential  policies  and  practices  that 
are  neutral  on  their  face,  but  that 
operate  to  deny  individuals  with 
handicaps  an  effective  opportunity  to 
participate. 

Paragraph  (b)(4)  specifically  applies 
the  prohibition  enunciated  in 
§  1615.130(b)(3)  to  the  process  of 
selecting  sites  for  construction  of  new 
facilities  or  existing  facilities  to  be  used 
by  the  Commission.  Paragraph  (b)(4) 
does  not  apply  to  construction  of 
additional  buildings  at  an  existing  site. 

Paragraph  (b)(5)  prohibits  the 
Commission,  in  the  selection  of 
procurement  contractors,  from  using 


criteria  that  subject  qualified  individuals 
with  handicaps  to  discrimination  on  the 
basis  of  handicap. 

Paragraph  (c)  provides  that  programs 
conducted  pursuant  to  a  Federal  statute 
or  Executive  order  that  are  designed  to 
benefit  only  individuals  with  handicaps 
or  a  given  class  of  individuals  with 
handicaps  may  be  limited  to  those 
individuals. 

Paragraph  (d),  discussed  above, 
provides  that  the  agency  must 
administer  programs  and  activities  in 
the  most  integrated  setting  appropriate 
to  the  needs  of  qualified  individuals 
with  handicaps,  i.e.  in  a  setting  that 
enables  individuals  with  handicaps  to 
interact  with  nonhandicapped  persons 
to  the  fullest  extent  possible. 

A  commentor  requested  the 
Commission  to  reinstate  a  provision  of 
the  regulations  for  federally  assisted 
programs  that  was  omitted  from  these 
regulations.  The  provision  prohibits 
recipients  of  federal  financial  assistance 
from  providing  "significant  assistance" 
to  an  organization  that  discriminates. 
Such  a  provision  would  be  inappropriate 
in  this  regulation  that  applies  to  the 
Commission's  federally  conducted 
programs. 

Section  1615.140    Employment 

Section  1615.140  prohibits 
discrimination  onthe  basis  of  handicap 
in  employment.  Courts  have  held  that 
section  504,  as  amended  in  1978,  covers 
the  employment  practices  of  Executive 
agencies.  Gardner  v.  Morris,  752  F.2d 
1271, 1277  (8th  Cir.  1985);  Smith  v.  U.S. 
Postal  Service,  742  F.2d  257,  259-260  (6th 
Cir.  1984);  Prewitt  v.  U.S.  Postal  Service, 
662  F.2d  292,  302-04  (5th  Cir.  1981); 
Contra,  McGuiness  v.  U.S.  Postal 
Service.  744  F.2d  1318, 1220-21  (7th  Cir. 
1984):  Bovdv.  U.S.  Postal  Service,  752 
F.2d  410,  413-14  (9th  Cir.  1985). 

Courts  uniformly  have  held  that  in 
order  to  give  effect  to  section  501  of  the 
Rehabilitation  Act,  which  covers 
Federal  employment,  the  administrative 
procedures  of  section  501  must  be 
followed  in  processing  complaints  of 
employment  discrimination  under 
section  504.  Morgan  v.  U.S.  Postal 
Service,  798  F.2d  1161,  (8th  Cir.  1986): 
Smith.  742  F.2d  at  262;  Prewitt.  662  F.2d 
at  304.  Accordingly,  §  1615.140 
(Employment)  of  this  rule  adopts  the 
definitions,  requirements  and 
procedures  of  section  501  as  established 
in  regulations  of  the  Equal  EmployTnent 
Opportunity  Commission  (EEOC)  at  29 
CFR  Part  1613.  In  addition  to  this 
section,  S  1615.170(b)  (Compliance 
Procedures)  of  this  regulation  specifies 
that  the  Commission  will  use  the 
existing  EEOC  procedures  to  resoive 
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allegations  of  employment 
discrimination.  Responsibility  for 
coordinating  enforcement  of  Federal 
laws  prohibiting  discrimination  in 
employment  is  assigned  to  the  EEOC  by 
Executive  Order  12067  (43  FR  28967.  3 
CFR,  1978  Comp..  p.  206).  Under  this 
authority,  the  ^C>C  establishes 
government-wide  standards  on 
nondiscrimination  in  employment  on  the 
basis  of  handicap. 

Section  1615.149    Program 
accessibility:  Discrimination  prohibited 

Section  1615.149  states  the  general 
nondiscrimination  principle  underlying 
the  program  accessibility  requirements 
of  S9  1615.150  and  1615.151. 

Section  1615.150    Program 
accessibility:  Existing  facilities  ; 

This  regulation  adopts  the  program 
accessibility  concept  found  in  the 
existing  section  504  coordination 
regulation  for  programs  or  activities 
receiving  Federal  flnancial  assistance 
(28  CFR  41.57),  with  certain 
modiHcations.  Thus.  S  1615.150  requires 
that  the  agency's  program  or  activity, 
when  viewed  in  its  entirety,  be  readily 
accessible  to  and  usable  by  individuals 
with  handicaps.  However,  9  1615.150. 
unlike  28  CFR  41.56-41.57.  places 
explicit  limits  on  the  agency's  obligation 
to  ensure  program  accessibility 
(S  1615.150  (a)(2)).  The  regulation  also 
makes  clear  that  the  Commission  is  not 
necessarily  required  to  make  each  of  its 
existing  facilities  accessible 
(S  iei5.150(a)(l)). 

A  commentor  requested  that  the 
Commission  delete  9  1615.150(a)(1)  from 
its  regulation,  arguing  that  failure  to 
require  handicapped  access  to  all  EEOC 
programs  contravenes  the  legal 
requirement  of  section  504  that  all 
programs  be  accessible.  As  noted  above, 
the  Commission's  regulations  adopts  the 
concept  in  the  existing  regulations  for 
federally  assisted  programs  that  a 
program  or  activity  in  its  entirety  must 
be  accessible.  This  does  not  necessarily 
require  that  each  of  its  facilities  meet 
this  standard,  although  the  Commission 
has  striven  to  acheive  this  goal  and  will 
continue  to  do  so.  However,  in  some 
cases,  it  may  be  more  effective  to 
provide  a  program  or  a  service  in 
another  facihty,  in  order  to  achieve 
accessibility. 

Paragraph  (a)(2)  generally  codifies 
case  law  that  defines  the  scope  of  the 
Commission's  obligation  to  ensure 
program  accessibility.  This  paragraph 
provides  that  in  meeting  the  program 
accessibility  requirement  the 
Commission  is  not  required  to  take  any 
action  that  would  result  in  a     * 
fundamental  alteration  in  the  nature  of 


its  program  or  activity  or  in  undue 
financial  and  administrative  burdens.  A 
similar  limitation  is  provided  in 
9  1615.160(d).  This  provision  is  based  on 
the  Supreme  Court's  holding  in 
Southeastern  Community  College  v. 
Davis.  442  U.S.  397  (1979),  that  section 
504  does  not  require  program 
modifications  that  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program,  and  on  the  Court's  statement 
that  section  504  does  not  require 
modifications  that  would  result  in 
"undue  financial  and  administrative 
burdens."  442  U.S.  at  412.  Since  Davis, 
circuit  courts  have  applied  this 
limitation  on  a  showing  that  only  one  of 
the  two  "undue  burdens"  would  be 
created  as  a  result  of  the  modification 
sought  to  be  imposed  under  section  504. 
See,  e.g.,  Dopico  v.  Goldschmidt,  687 
F.2d  644  (2d  Cir.  1982);  American  Public 
Transit  Association  v.  Lewis  (APTA), 
655  F.2d  1272  (D.C.  Cir.  1981).  Thus,  in 
APTA  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  applied  the  Davis  language  and 
invalidated  the  section  504  regulations 
of  the  Department  of  Transportation. 
The  court  in  APTA  npted  "that  at  some 
point  a  transit  system's  refusal  to  take 
modest,  affirmative  steps  to 
accommodate  handicapped  persons 
might  well  violate  section  504.  But 
DOT'S  rules  do  not  mandate  only 
modest  expenditures.  The  regulations 
require  extensive  modifications  of 
existing  systems  and  impose  extremely 
heavy  Hnancial  burdens  on  local  transit 
authorities."  655  F.2d  at  1278. 

In  Dopico  the  United  States  Court  of 
Appeals  for  the  Second  Circuit  looked  at 
the  potential  expenditure  of  $6  million  of 
New  York  City's  total  federal  capital 
and  operating  subsidy  for  mass  transit 
of  $490  million  for  1980  and  concluded 
that  "(wjhile  this  is  a  considerable  sum 
of  money,  it  is  not  'massive'  either  in 
absolute  terms  or  relative  to  the  City's 
total  receipt  of  mass 
transportation.  .  .  ."  687  F.2d  at  650. 

ParagTaphs(a)(2)  and  9  1615.160(d)  are 
also  supported  by  Alexander  \.  Choate. 
469  U.S.  287  (1985).  Alexander  involved 
a  challenge  to  the  State  of  Tennessee's 
reduction  of  inpatient  hospital  care 
coverage  under  Medicaid  from  20  to  14 
days  per  year.  Plaintiffs  argued  that  this 
reduction  violated  section  504  because  it 
had  an  adverse  impact  on  handicapped 
persons.  The  Court  assumed  without 
deciding  that  section  504  reaches  at 
least  some  conduct  that  has  an 
unjustifiable  disparate  impact  on 
handicapped  people,  but  held  that  the 
reduction  was  not  "the  sort  of  disparate 
impact"  discrimination  prohibited  by 
section  504  or  its  implementing 
regulation.  [Id.  at  299), 


Relying  on  Davis,  the  Court  said  that 
section  504  guarantees  qualified 
individuals  with  handicaps  "meaningful 
access  to  the  benefits  that  the  grantee 
offers"  (id.  at  301)  and  that  "reasonable 
adjustments  in  the  nature  of  the  benefit 
being  offered  must  at  times  be  made  to 
assure  meaningful  access."  (Id.,  n.21) 
(emphasis  added).  However,  section  504 
does  not  require  "  'changes,' 
'adjustments,'  or  'modifications'  to 
existing  programs  that  would  be 
'substantial'  or  that  would  constitute 
'fundamental  alteration(s)  in  the  nature 
of  a  program'."  (Id.,  n.20)  (citations 
omitted). 

Alexander  supports  the  position, 
based  on  Davis  and  the  earlier,  lower 
court  decisions,  that  in  some  situations, 
certain  modifications  for  a  handicapped 
person  may  so  alter  the  Commission's 
program  or  activity,  or  entail  such 
extensive  costs  and  administrative 
burdens  that  the  refusal  to  undertake 
the  modifications  is  not  discriminatory. 
Thus,  failure  to  include  such  an  "undue 
burdens"  provision  could  lead  to  judicial 
invalidation  of  the  regulation  or  reversal 
of  a  particular  enforcement  action  taken 
pursuant  to  the  regulation. 

This  paragraph,  however,  does  not 
establish  an  absolute  defense;  it  does 
not  relieve  the  Commission  of  all 
obligations  to  individuals  with 
handicaps.  Although  the  Commission  is 
not  required  to  take  actions  that  would 
result  in  a  fundamental  alteration  in  the 
nature  of  a  program  or  activity  or  in 
undue  financial  and  administrative 
burdens,  it  nevertheless  must  take  any 
other  steps  necessary  to  ensure  that 
individuals  with  handicaps  receive  the 
benefits  and  services  of  the  federally 
conducted  program  or  activity. 

It  is  our  view  that  compliance  with 
9  1615.150(a)  would  in  most  cases  not 
result  in  undue  financial  and 
administrative  burdens  on  the 
Commission.  In  determining  whether 
financial  and  administrative  burdens  are 
undue,  all  Commission  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity  are  to  be  considered.  The 
burden  of  proving  that  compliance  with 
9  1615.150(a)  would  fundamentally  alter 
the  nature  of  a  program  or  activity  or 
would  result  in  undue  financial  and 
administrative  burdens  rests  with  the 
Commission.  The  decision  that 
compliance  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  Chairman  of  the  Commission  and 
msut  be  accompanied  by  a  written 
statement  of  the  reasons  for  reaching 
that  conclusion.  Any  person  who 
believes  that  he  or  she  or  any  specific 
class  of  persons  has  been  injured  by  the 


Chairman's  decision  or  failure  to  make  a 
decision  may  file  a  complaint  under  the 
compliance  procedures  established  in 
9  1615.170.  Finally,  even  if  there  is  a 
determination  that  making  a  program 
acccessible  will  fundamentally  alter  the 
nature  of  the  program,  or  will  result  in 
undue  financial  and  administrative 
burdens,  the  Commission  must  still  take 
action,  short  of  that  outer  limit,  that  will 
open  participation  in  the  Commission 
program  to  disabled  persons  to  the 
fullest  extent  possible. 

A  commentor  requested  that  this 
section  and  9  1615.160  require  EEOC  to 
consider  the  budget  of  the  agency  as  a 
whole — rather  than  the  budget  of  a 
particular  program — in  determining 
undue  financial  burdens.  We  have  not 
adopted  this  recommendation.  The 
regulation  provides  that  a  finding  that 
comphance  with  requirements  of  this 
section  would  result  in  "undue  financial 
and  administrative  burden"  can  be 
made  only  by  the  head  of  the  agency 
after  consideration  of  all  available 
Commission  resources.  (Emphasis 
added).  This  clearly  requires  the 
Commission  to  consider  resources 
beyond  line  item  funds  alloted  to  a 
particular  program,  but  necessarily 
excludes  funds  that  are  legally  obligated 
for  specific  purposes  and  thus  cannot  be 
made  available.  Because  of  this 
commitment  to  consider  all  resources 
available,  the  Commission  believes,  as 
stated  above,  that  it  rarely  will  be  faced 
with  "undue  burdens"  in  meeting  the 
program  accessibility  or 
communications  requirements  of  the 
regulation. 

A  commentor  asked  EEOC  to  add  a 
requirement  that  it  will  inform 
individuals  of  their  right  to  have 
decisions  on  accessibility  made  at  the 
highest  level  of  the  Commission. 
Another  commentor  requested  that  more 
information  be  provided  on  how  the 
head  of  the  agency  will  determine  if  an 
action  imposes  an  undue  burden.  The 
Commission  has  not  adopted  these 
suggestions.  Section  1615.111  (Notice) 
provides  that  the  Commission  will  make 
available  information  necessary  to 
inform  persons  of  the  protections 
against  discrimination  assured  by  this 
regulation.  The  Commission  intends  to 
issue  a  management  directive  to  its 
staff,  implementing  the  regulation,  that 
will  emphasize  that  decisions  of  this 
nature  must  be  made  by  the  Chairman 
of  the  Commission,  and  cannot  be  made 
at  lower  levels.  It  will  also  make  such 
information  available  to  the  public 
through  appropriate  means.  For 
example,  if  the  Commission  conducts 
conferences  or  seminars,  registration 
forms  will  include  such  information.  The 
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Commission's  implementing 
management  directive  also  will  provide 
that  when  an  accessibility  issue  raising 
resource  concerns  arises  at  any  of  its 
offices,  the  Handicap  Program  Manager 
must  be  contacted.  "That  official  will 
provide  technical  guidance  and  will  be 
responsible  for  assuring  that  decisions 
regarding  "undue  burdens"  will  be  made 
within  a  timeframe  that  assures  that 
accessibility  will  not  be  denied  due  to 
untimely  consideration. 

Paragraph  (b)  sets  forth  a  number  of 
means  by  which  program  accessibility 
may  be  achieved,  including  redesign  of 
equipment,  reassignment  of  services  to 
accessible  buildings,  and  provision  of 
aides.  In  choosing  among  methods,  the 
Commission  shall  give  priority 
consideration  to  those  that  will  be 
consistent  with  provision  of  services  in 
the  most  integrated  setting  appropriate 
to  the  needs  of  individuals  with 
handicaps.  Structural  changes  in 
existing  facilities  are  required  only 
when  there  is  no  other  feasible  way  to 
make  the  Commission's  program 
accessible.  The  Commission  may 
comply  with  the  program  accessibility 
requirement  by  delivering  services  at 
alternate  accessible  sites  or  making 
home  visits  as  appropriate. 

Paragraphs  (c)  and  (d)  establish  time 
periods  for  complying  with  the  program 
accessibility  requirement.  As  currently 
required  for  federally  assisted  programs 
by  28  CFR  41.57(b),  the  Commission 
must  make  any  necessary  structural 
changes  in  facilities  as  soon  as 
practicable,  but  in  no  event  later  than 
three  years  after  the  effective  date  of 
this  regulation. 

Where  structural  modifications  are 
required,  a  transition  plan  shall  be 
developed  within  six  months  of  the 
effective  date  of  this  regulation.  Aside 
from  structural  changes,  all  other 
necessary  steps  to  achieve  compliance 
shall  be  taken  within  sixty  days. 

Section  1615.151    Program 
accessibility:  New  construction  and 
alterations. 

Overlapping  coverage  exists  with 
respect  to  new  construction  and 
alterations  under  section  504  and  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157).  Section 
1615.151  provides  that  those  buildings 
that  are  constructed  or  altered  by.  on 
behalf  of,  or  for  the  use  of  the 
Commission  shall  be  designed, 
constructed,  or  altered  to  be  readily 
accessible  to  and  usable  by  individuals 
with  handicaps  in  accordance  with  41 
CFR  101-19.600  to  101-19.607.  This 
standard  was  promulgated  pursuant  to 
the  Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157).  We 


believe  that  it  is  appropriate  to  adopt 
the  existing  Architectural  Barriers  Act 
standard  for  section  504  compliance 
because  new  and  altered  buildings 
subject  to  this  regulation  are  also 
subject  to  the  Architectural  Barriers  Act 
and  because  adoption  of  the  standard 
will  avoid  duplicative  and  possibly 
inconsistent  standards. 

Existing  buildings  leased  by  the 
Commission  after  the  effective  date  of 
this  regulation  are  not  required  by  the 
regulation  to  meet  accessibility 
standards  simply  by  virtue  of  being 
leased.  They  are  subject,  however,  to 
the  program  accessibility  standard  for 
existing  facilities  in  9  1615.150.  To  the 
extent  the  buildings  are  newly 
constructed  or  altered,  they  must  also 
meet  the  new  construction  and 
alteration  requirements  of  9  1615.151. 

A  commentor  requested  thai  the  rule 
require  that  any  leased  space  must 
comply  with  Architectural  Barriers  Act 
requirements  when  EEOC  renews  or 
initiates  a  lease.  The  proposed  rule 
noted  that  it  has  been  Federal  practice 
to  subject  newly  leased  buildings  to  the 
lesser  accessibility  standard  for  existing 
buildings,  rather  than  the  ABA  standard, 
because  retrofitting  such  buildings 
raises  similar  cost  problems.  In  practice, 
the  Commission  has  endeavored  to 
assure  accessibility  of  its  leased 
buildings  in  accordance  with  the 
Architectural  Barriers  Act,  but  it  cannot 
make  this  a  requirement  of  its 
regulations  because  the  facilities  it 
occupies  are  leased  by  and  under  the 
control  of  the  General  Services 
Administration  (GSA).  However,  the 
Commission  has  moved  field  offices 
from  leased  buildings  that  were  not 
accessible  and  has  refused  prospective 
locations  offered  by  GSA  because  they 
were  not  accessible.  The  Commission 
recently  obtained  agreement  from  GSA 
that  all  locations  leased  for  Commission 
occupancy  will  be  accessible. 

In  Rose  v.  United  States  Postal 
Senice.  774  F.2d  1355  (9th  Cir.  1985).  the 
Ninth  Circuit  held  that  the  Architectural 
Barriers  Act  requires  accessibility  at  the 
time  of  lease.  The  Rose  court  did  not 
address  the  issue  of  whether  section  504 
likewise  requires  accessibility  as  a 
condition  of  the  lease,  and  the  case  was 
remanded  to  the  District  Court  for. 
among  other  things,  consideration  of 
that  issue.  The  Commission  may  provide 
more  specific  guidance  on  section  504 
requirements  for  leased  buildings  after 
the  litigation  is  completed. 

Section  1615.160    Communications 

Section  1615.160  requires  the 
Commission  to  take  appropriate  steps  to 
ensure  effective  communication  with 
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personnel  of  other  Federal  entities, 
applicants,  participants,  and  members  of 
the  public.  These  steps  shall  include 
procedures  for  determining  when 
auxiliary  aids  are  necessary  under 
S  1615.ieO(a](l)  to  afford  an  individual 
with  handicaps  an  equal  opportunity  to 
participate  in,  and  enjoy  the  benefits  of, 
the  Commission's  program  or  activity. 
They  shall  also  include  an  opportunity 
for  individuals  with  handicaps  to 
request  the  auxiliary  aids  of  their 
choice.  This  expressed  choice  shall  be 
given  primary  consideration  by  the 
Commission  (§  1615.160(a)  (l)(i)).  The 
Commission  shall  honor  the  choice 
unless  it  can  demonstrate  that  another 
effective  means  of  communication  exists 
or  that  use  of  the  means  chosen  would 
not  be  required  under  9  1615.160(d]. 
That  paragraph  limits  the  obligation  of 
the  Commission  to  ensure  effective 
communication  in  accordance  with 
Davis  and  the  circuit  court  opinions 
interpreting  it  [see  supra,  preamble 
§  1615.150(a)(2)).  Unless  not  required  by 
S  1615.160(d).  the  Commission  shall 
provide  auxiliary  aids  at  no  cost  to  the 
individual  with  handicaps. 

While  in  some  circumstances,  a 
notepad  and  written  materials  may  be 
sufficient  to  permit  effective 
communication  with  a  hearing-impaired 
person,  in  many  circumstances  they  may 
not  be.  particularly  when  the 
information  being  communicated  is 
complex  or  exchanged  for  a  lengthy 
period  of  time  (e.g.,  a  meeting)  or  where 
the  hearing-impaired  applicant  or 
participant  is  not  skilled  in  spoken  or 
written  language.  Then  a  sign  language 
or  oral  interpreter  or  assistive  listening 
device  may  be  appropriate.  For  vision- 
impaired  persons,  effective 
communication  might  be  achieved  by 
several  means,  including  readers  and 
audio  recordings.  In  general,  the 
Commission  intends  to  make  clear  to  the 
public  (1)  the  communications  services  it 
offers  to  afford  individuals  with 
handicaps  an  equal  opportunity  to 
participate  in  or  benefit  from  its 
programs  or  activities,  (2)  the 
opportunity  to  request  a  particular  mode 
of  communication,  and  (3)  the 
Commission's  preferences  regarding 
auxiliary  aids  if  it  can  demonstrate  that 
several  different  modes  are  effective. 

The  Commission  shall  ensure  effective 
communication  with  vision-impaired 
and  hearing-impaired  persons  involved 
in  hearings  conducted  by  the 
Commission.  Auxiliary  aids  must  be 
afforded  where  necessary  to  ensure 
effective  communication  at  the 
proceedings.  If  sign  language 
interpreters  are  necessary,  the 
Commission  may  require  that  it  be  given 


reasonable  notice  prior  to  the 
proceeding  of  the  need  for  an 
interpreter.  Moreover,  the  Commission 
need  not  provide  devices  of  a  personal 
nature  (5  1615.160(a)(l){ii)).  For 
example,  the  Commission  need  not 
provide  eye  glasses  or  hearing  aids  to 
applicants  or  participants  in  its 
programs.  Similarly,  the  regulation  does 
not  require  the  Commission  to  provide 
wheelchairs  to  persons  with  mobility 
impairments.  Readers  will  be  provided  if 
necessary,  to  make  program  materials 
accessible.  Readers  will  not  be  available 
for  reading  nonprogram  materials. 

A  commentor  requested  revision  of 
subsection  §  1615.160(a)(l)(ii)  to  state 
that  the  Commission  need  not  provide 
individually  prescribed  devices  or 
readers  for  "nonprogram  niaterial."  The 
commenter  asserted  that  this  would 
clarify  that  the  distinction  is  not 
whether  the  disabled  person  receives 
"personal"  assistance,  but  whether  the 
aid  is  necessary  to  assure  accessibility 
to  the  agency's  program.  The 
Commission  has  not  made  this  revision 
because  9  1615.160(a)(l]  already  states 
that  it  will  furnish  appropriate  auxiliary 
aids  necesary  to  provide  a  disabled 
person  an  equal  opportunity  to 
participate  in  or  benefit  from  its 
programs,  and  that  it  will  give  primary 
consideration  to  the  type  of  aid 
requested  by  the  individual.  Subsection 
(a)(l)(ii).  which  is  identical  to  the 
language  in  the  Department  of  Health 
and  Human  Services  regulations  for 
federally  assisted  programs  (45  CFR 
84.44(d)(2)),  merely  provides  added 
clarification,  as  indicated  by  the 
examples  cited  above. 

Paragraph  (b)  requires  the 
Commission  to  provide  information  to 
individuals  with  handicaps  concerning 
accessible  services,  activities,  and 
facilities.  Paragraph  (c)  requires  the 
Commission  to  provide  signs  at 
inaccessible  facilities  that  direct  users  to 
locations  with  information  about 
accessible  facilities. 

A  commentor  requested  that  the  rule 
state  in  9  1615.160(c)  that  EEOC  will 
provide  the  international  symbol  for 
deafness  at  each  public  telephone 
accessible  by  amplifier  or  TDD,  and  at 
each  primary  entrance  to  a  facility 
where  other  devices  are  provided  to  aid 
hearing-impaired  persons.  We  have  not 
adopted  this  recommendation.  The 
Commission  is  committed  by  this 
regulation  to  provide  accessibility  for  all 
disabled  persons.  It  would  be  unduly 
cumbersome  to  require  special  signage 
indicating  devices  needed  to  achieve 
accessibility  for  every  disability.  The 
Commission  will  provide  directions  to 
locations  where  individuals  may  obtain 


information  on  special  aids  or  devices 
that  will  provide  accessibility  for  them. 

Section  1615.160(d)  limits  the 
obligation  of  the  Commission  to  ensure 
effective  communication  in  accordance 
with  Davis  and  the  circuit  court 
opinions  interpreting  it  fsee  supra, 
discussion  of  9  1615.150(a)(2)).  The 
discussion  under  9  1615.150,  Program 
accessibility:  Existing  facilities, 
regarding  the  determination  of  undue 
financial  and  administrative  burdens 
also  applies  to  this  section  and  should 
be  referred  to  for  a  complete 
understanding  of  the  Commission's 
obligation  to  comply  with  9  1615.160. 

Section  1615.170    Compliance 
procedures 

Paragraph  (a)  specifies  that 
paragraphs  (c)  through  (m)  of  this 
section  establish  the  procedures  for 
processing  complaints  other  than 
employment  complaints.  Paragraph  (b) 
provides  that  the  Commission  will 
process  employment  complaints 
according  to  procedures  established  in 
its  existing  regulations  (29  CFR  Part 
1613)  pursuant  to  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791). 

Paragraph  (c)  designates  the  official 
responsible  for  coordinating  the 
implementation  of  9 1615.170. 

Paragraph  (d)  requires  complainants 
to  file  section  504  complaints  within  180 
days  of  the  alleged  discriminatory  act 
unless  they  show  good  cause  for  a  delay 
in  filing.  One  hundred  and  eighty  days  is 
a  time  period  that  the  Commission  has 
recommended  that  other  agencies  could 
use  in  setting  up  complaint  procedures. 
It  is  also  consistent  with  the  time  period 
for  filing  charges  pursuant  to  Title  VII  of 
the  Civil  Rights  Act  of  1964,  as  amended, 
and  the  Age  Discrimination  in 
Employment  Act  of  1967,  as  amended  (in 
areas  without  a  state  or  local  deferral 
Commission). 

The  Commission  is  required  to  accept 
and  investigate  all  complete  complaints 
(9  1615.170(d)).  A  commentor  requested 
EEOC  to  add  a  provision  to  this  section 
stating  that  if  it  receives  a  complaint 
that  is  not  "complete"  it  will  promptly 
notify  the  complainant  that  additional 
information  is  needed,  and  that  if  EEOC 
dismisses  a  complaint  after  providing 
opportunity  for  the  complainant  to 
amend  it.  notice  of  such  dismissal  will 
be  given  to  the  complainant. 

The  Commission  routinely  utilizes 
such  procedures  in  processing 
complaints  of  employment 
discrimination;  however,  specific 
information  of  this  nature  was  not 
provided  in  this  rule,  which  was 
modeled  on  the  Department  of  Justice 


prototype  regulation.  The  Commission 
agrees  with  the  commentor  that  greater 
specificity  will  assist  potential 
complainants.  Therefore,  it  has  revised 
subsection  1615.170(d)  and  added  a  new 
subsection  1615.170(e)  to  provide  more 
detail  on  procedures  for  filing  and 
processing  complaints,  including 
procedures  requested  by  the  commentor. 

If  the  Commission  determines  that  it 
does  not  have  jurisdiction  over  a 
complaint,  it  shall  promptly  notify  the 
complainant  and  make  reasonable 
efforts  to  refer  the  complaint  to  the 
appropriate  entity  of  the  Federal 
government  (9  1615.170(f)).  A 
commentor  requested  revision  of 
subsection  (f)  to  require  the  Commission 
to  refer  a  complaint  to  the  appropriate 
agency  when  it  does  not  have 
jurisdiction,  rather  than  merely  making 
"reasonable  efforts"  to  do  so.  Although 
the  Commission  will  make  every  effort 
to  refer  complaints  over  which  it  does 
not  have  jurisdiction  to  an  appropriate 
federal  agency,  we  have  not  adopted 
this  suggestion  because  there  may  be 
circumstances  in  which  such  referral  is 
not  possible.  For  example,  the 
Commission  may  receive  a  complaint 
over  which  no  Federal  agency  has 
jurisdiction  or  a  complaint  that  does  not 
contain  sufficient  information  to  identify 
the  appropriate  agency. 

Paragraph  (g)  requires  the 
Commission  to  notify  the  Architectural 
and  Transportation  Barriers  Compliance 
Board  upon  receipt  of  a  complaint 
alleging  that  a  building  or  facility 
subject  to  the  Architectural  Barriers  Act 
was  designed,  constructed,  or  altered  in 
a  manner  that  does  not  provide  ready 
access  to  and  use  by  individuals  with 
handicaps. 

Paragraph  (h)  requires  the 
Commission  to  provide  to  the 
complainant,  in  writing,  findings  of  fact 
and  conclusions  of  law,  the  relief 
granted  if  noncompliance  is  found,  and 
notice  of  the  right  to  appeal.  One  appeal 
within  the  Commission  shall  be 
provided  (9  1615.170(i)).  The  appeal  will 
not  be  heard  by  the  same  person  who 
made  the  initial  determination  of 
compliance  or  noncompliance 
(9  1615.170(i)).  A  commentor  requested 
EEOC  to  provide  more  information  in 
subsection  1615.170(i)  describing  the 
basic  parameters  for  submitting  and 
obtaining  evidence  used  by  the 
Commission  to  decide  an  appeal.  The 
Commission  has  not  adopted  this 
suggestion.  Details  of  this  nature  may  be 
provided  in  an  implementing  directive, 
but  are  not  appropriate  in  this 
regulation. 

Two  commentors  requested  that  we 
add  a  provision  to  this  section  stating 
that  a  complainant  can  pursue  a  private 


cause  of  action  in  the  courts,  either 
without  invoking  EEOC  administrative 
procedures  or  without  exhausting  those 
procedures.  Section  504  does  not 
explicitly  establish  a  private  right  of 
action.  Courts  have  ruled  that 
complainants  have  such  a  right  under 
section  504  in  federally  assisted 
programs,  see  Pushkin  v.  Regents  of 
Univ.  of  Colo.,  658  F.2d  1372, 1377-78 
(10th  Cir.  1981)  and  cases  listed  therein. 
One  Circuit  Court  of  Appeals  has 
recognized  such  a  right  in  regard  to 
programs  conducted  by  a  Federal 
agency.  Cousins  v.  Secretary, 
Department  of  Transportation,  47  FEP 
Cases  (1st  Cir.  Sept.  20. 1988).  However, 
in  the  latter  case,  the  agency  has  not  yet 
issued  Section  504  regulations  for  its 
federally  conducted  programs.  Because 
the  procedures  established  in  this 
regulation  for  its  federally  conducted 
programs  differ  from  procedures 
applicable  to  federally  assisted 
programs,  the  Commission  believes  that 
the  availability  and  scope  of  judicial 
review  of  its  actions  remains  for  the 
courts  to  determine,  and  thus  cannot  be 
specified  in  this  regulation. 

A  commentor  recommended  that  the 
regulation  provide  a  statement  with 
regard  to  the  availability  of  money 
damages  or  other  compensatory  relief. 
The  lower  courts  that  have  ruled  on  this 
issue  are  in  disagreement  as  to  whether 
monetary  relief  may  be  awarded  under 
section  504.  See,  e.g..  Miener  v. 
Missouri.  673  F.2d  969  (8th  Cir.)  cert, 
denied,  459  U.S.  909  (1982)  (damages 
available  to  vindicate  rights  established 
by  section  504).  But  see,  Ruth  Anne  M.  v. 
Alvin  Independent  School  District.  523 
F.  Supp.  460  (S.D.  Tex.  1982)  (damages 
remedy  not  available).  Thus,  this  issue 
also  remains  for  the  courts  to  decide. 

Paragraph  (m)  permits  the 
Commission  to  delegate  its  authority  for 
investigating  complaints  to  other 
Federal  agencies  or  to  contract  for  such 
investigations  with  non-Federal  entities. 
However,  the  statutory  obligation  of  the 
Commission  to  make  a  final 
determination  of  compliance  or 
noncompliance  may  not  be  delegated. 

List  of  Subjects  in  29  CFR  1615 

Blind,  Buildings,  Civil  rights.  Deaf, 
Equal  employment  opportunity.  Federal 
buildings  and  facilities.  Government 
employees.  Handicapped. 

Signed  at  Washington,  DC  this  19lh  day  of 
May  1989. 

For  the  Commission. 
Clarence  Thomas, 

Chairman. 

For  the  reasons  set  forth  in  the 
preamble,  Chapter  XIV.  Title  29  of  the 


Code  of  Federal  Regulations  is  amended 
as  follows: 
Part  1615  is  added  to  read  as  follows: 

PART  1615— ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS  OR 
ACnVITIES  CONDUCTED  BY  THE 
EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Sec. 

1615.101  Purpose. 

1615.102  Application. 

1615.103  Definitions. 
1615.104-1615.109    [Reser\edl 

1615.110  Self-evaluation. 

1615.111  Notice. 
1615.112-1615129    [Reserved] 
1615.130    General  prohibitions  against 

discrimination. 
1615.131-1615.139    |Reservedl 
1615.140    Employment. 
1615.141-1615.148     (Reserved] 

1615.149  Program  accessibility: 
Discrimination  proliibiled. 

1615.150  Program  accessibility:  Existing 
facilities. 

1615.151  Program  accessibility:  New 
construction  and  alterations. 

1615.152-1615.159    (Reserved) 
1615.160    Communications. 
1615.161-1615.169     [Reserved] 
1615.170    Compliance  procedures. 
1615.171-1615.999    [Re8er\ed) 

Authority:  29  L'.S  C.  794. 

§  1615.101    Purpose. 

The  purpose  of  this  part  is  to 
effectuate  section  119  of  the 
Rehabilitation,  Comprehensive  Ser\'ices, 
and  Developmental  Disabihties 
Amendments  of  1978,  which  amended 
section  504  of  the  Rehabilitation  Act  of 
1973  to  prohibit  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  Executive 
agencies  or  the  United  Stales  Postal 
Service. 

§1615.102    Application. 

This  part  applies  to  all  programs  or 
activities  conducted  by  the  Commission. 

§  1615.103    Definitions. 

For  purposes  of  this  part,  the  term — 
"Assistant  Attorney  General"  means 
the  Assistant  Attorney  General.  Civil    . 
Rights  Division,  United  States 
Department  of  Justice. 

"Auxiliary  aids"  means  services  or 
devices  that  enable  persons  with 
impaired  sensor)',  manual,  or  speaking 
skills  to  have  an  equal  opportunity  to 
participate  in.  and  enjoy  the  benefits  of, 
programs  or  activities  conducted  by  the 
Commission.  For  example,  auxiliary 
aids  useful  for  persons  with  impaired 
vision  include  readers,  Brailled 
materials,  audio  recordings,  and  other 
similar  services  and  devices.  Auxiliary 
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aids  useful  for  persons  with  impaired 
hearing  include  telephone  handset 
amplifiers,  telephones  compatible  with 
hearing  aids,  telecommunication  devices 
for  deaf  persons  (TDD's),  interpreters, 
notetakers.  written  materials,  and  other 
similar  services  and  devices.  Auxiliary 
aids  useful  for  persons  with  impaired 
ability  to  reach  or  grasp  include  goose 
neck  telephone  headsets,  mechanical 
page  turners,  and  raised  or  lowered 
furniture.  These  examples  are  not 
intended  to  be  exclusive  either  as  to  the 
persons  who  are  entitled  to  such  aids  or 
as  to  the  type  of  aids  that  may  be 
required.  Although  auxiliary  aids  are 
required  explicitly  only  by 
S  1615.ieO(a](1),  they  may  also  be 
necessary  to  meet  other  requirements  of 
this  pari. 

"Commission"  means  the  Equal 
Employment  Opportunity  Commission. 

"Complete  complaint"  means  written 
statement  that  contains  the 
complainant's  name  and  address  and 
describes  the  Conunission's  actions  in 
sufficient  detail  to  inform  the 
Commission  of  the  nature  and  date  of 
the  alleged  violation  of  section  504.  It 
shall  be  signed  by  the  complainant  or  by 
someone  authorized  to  do  so  on  his  or 
her  behalf.  Complaints  filed  on  behalf  of 
classes  or  third  parties  shall  describe  or 
identify  (by  name,  if  possible)  the 
alleged  victims  of  discrimination. 

"Facility"  means  all  or  any  portion  of 
buildings,  structures,  equipment,  roads, 
walks,  parking  lots,  rolling  stock  or 
other  conveyances,  or  other  real  or 
personal  property. 

"Individual  with  handicaps"  means 
any  person  who  has  a  physical  or 
mental  impairment  that  substantially 
limits  one  or  more  major  life  activities, 
has  a  record  of  such  an  impairment,  or  is 
regarded  as  having  such  an  impairment. 
As  used  in  this  defmition,  the  phrase: 

(1)  "Physical  or  mental  impairment" 
includes— (i)  Any  physiological  disorder 
or  condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological:  musculoskeletal:  special 
sense  organs:  respiratory,  including 
speech  organs;  cardiovascular: 
reproductive;  digestive;  genitourinary: 
hemic  and  lymphatic:  skin;  and 
endocrine;  or 

(ii)  Any  mental  or  psychological 
disorder,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities.  The  term  "physical  or 
mental  impairment"  includes,  but  is  not 
limited  to,  such  diseases  and  conditions 
as  orthopedic,  visual,  speech,  and 
hearing  impairments,  cerebral  palsy, 
epilepsy,  muscular  dystrophy,  multiple 
sclerosis,  cancer,  heart  disease. 


diabetes,  mental  retardation,  emotional 
illness,  and  drug  addiction  and 
alcoholism. 

(2)  "Major  life  activities"  includes 
functions  such  as  caring  for  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 

(3)  "Has  a  record  of  such  an 
impairment"  means  has  a  history  of.  or 
has  been  misclassified  as  having,  a 
mental  or  physical  impairment  that 
substantially  limits  one  or  more  major 
life  activities. 

(4)  "Is  regarded  as  having  such  an 
impairment"  means — (i)  Has  a  physical 
or  mental  impairment  that  does  not 
substantially  Hmit  major  life  activities 
but  is  treated  by  the  agency  as 
constituting  such  a  limitation; 

(ii)  Has  a  physical  or  mental 
impairment  that  substantially  limits 
major  life  activities  only  as  a  result  of 
the  attitudes  of  others  toward  such 
impairment;  or 

(iii)  Has  none  of  the  impairments 
defined  in  subparagraph  (1)  of  this 
definition  but  is  treated  by  the  agency 
as  having  an  impairment. 

"Qualified  individual  with  handicaps" 
means — 

(1)  With  respect  to  any  Commission 
program  or  activity  (except 
employment),  an  individual  with 
handicaps  who,  with  or  without 
modifications  or  aids  required  by  this 
part,  meets  the  essential  eligibility 
requirements  for  participation  in,  or 
receipt  of  benefits  from,  that  program  or 
activity. 

(2)  With  respect  to  employment,  an 
individual  with  handicaps  as  defined  in 
39  CFR  iei3.702(f),  which  is  made 
applicable  to  this  part  by  S  1615.140. 

"Section  504"  means  section  504  of  the 
Rehabilitation  Act  of  1973  (Pub.  L  93- 
112,  87  Stat.  394  (29  U.S.C.  794)).  as 
amended  by  the  Rehabilitation  Act 
Amendments  of  1974  (Pub.  L  93-516.  88 
Stat.  1617),  the  Rehabilitation. 
Comprehensive  Services,  and 
Developmental  Disabilities 
Amendments  of  1978  (Pub.  L  95-802. 92 
Stat.  2955)  and  the  Rehabilitation  Act 
Amendments  of  1988  (Pub.  L  99-506, 100 
Stat.  1810).  As  used  in  this  part,  section 
504  applies  only  to  programs  or 
activities  conducted  by  Executive 
agencies  and  not  to  federally  assisted 
programs. 

§§1615.104-1615.109    (RMervtdl 

§1615.110   Self-evaluation. 

(a)  The  Commission  shall,  by  [insert 
date  one  year  after  the  effective  date  of 
this  part]  evaluate  its  current  policies 
and  practices,  and  the  effects  thereof, 
that  do  not  or  may  not  meet  the 


requirements  of  this  part,  and,  to  the 
extent  modification  of  any  such  policies 
and  practices  is  required,  the 
Commission  shall  proceed  to  make  the 
necessary  modifications. 

(b)  The  Commission  shall  provide  an 
opportunity  to  interested  persons, 
including  individuals  with  handicaps  or 
organizations  representing  individuals 
with  handicaps,  to  participate  in  the  self 
evaluation  process  by  submitting 
comments  (both  oral  and  written). 

(c)  The  Commission  shall,  for  a  least 
three  years  following  completion  of  the 
evaluation  required  under  paragraph  (a) 
of  this  section,  maintain  on  file  and 
make  available  for  public  inspection — 

(1)  A  description  of  areas  examined 
and  any  problems  identified;  and 

(2)  A  description  of  any  modifications 
made. 

§1615.111    NotiC*. 

The  Commission  shall  make  available 
to  employees,  applicants,  participants, 
beneficiaries,  and  other  interested 
persons  such  information  regarding  the 
provisions  of  this  part  and  its 
applicability  to  the  programs  or 
activities  conducted  by  the  Commission, 
and  make  such  information  available  to 
them  in  such  manner  as  the  Chairman  of 
the  Commission  finds  necessary  to 
apprise  such  persons  of  the  protections 
against  discrimination  assured  them  by 
section  504  and  this  regulation. 

§§1615.112-1615.129    [Resarvtd] 

§1615.130    General  praMI>ltions  against 
discrimination. 

(a)  No  qualified  individual  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  excluded  from 
participation  in,  be  denied  the  benfits  of, 
or  otherwise  be  subjected  to 
discrimination  under  any  program  or 
activity  conducted  by  the  Commission. 

(b)(1)  The  Commission,  in  providing 
any  aid,  benefit,  or  service,  may  not, 
directly  or  through  contractual, 
certifying,  or  other  arrangements,  on  the 
basis  of  handicap — 

(i)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit,  or 
service; 

(ii)  Afford  a  qualified  individual  with 
handicaps  an  opportunity  to  participate 
in  or  benefit  from  the  aid,  benefit,  or 
service  that  is  not  equal  to  that  afforded 
others; 

(iii)  Provide  a  qualified  individual 
with  handicaps  with  an  aid,  benefit,  or 
service  that  is  not  as  effective  in 
affording  equal  opportunity  to  obtain  the 
same  result,  to  gain  the  same  benefit,  or 
to  reach  the  same  level  of  achievement 
as  that  provided  to  others 


(iv)  Provide  different  or  separate  aid, 
benefits,  or  services  to  individuals  with 
handicaps  or  to  any  class  of  individuals 
with  handicaps  than  is  provided  to 
others  unless  such  action  is  necessary  to 
provide  qualified  individuals  with 
handicaps  with  aid,  benefits,  or  services 
that  are  as  effective  as  those  provided  to 
others; 

(v)  Deny  a  qualified  individual  with 
handicaps  the  opportunity  to  participate 
as  a  member  of  planning  or  advisory 
boards:  or 

(vi)  Otherwise  limit  a  qualified 
individual  with  handicaps  in  the 
enjoyment  of  any  right,  privilege, 
advantage,  or  opportunity  enjoyed  by 
others  receiving  the  aid,  benefit,  or 
service. 

(2)  The  Commission  may  not  deny  a 
qualified  individual  with  handicaps  the 
opportunity  to  participate  in  programs  or 
activities  that  are  not  separate  or 
different,  despite  the  existence  of 
permissibly  separate  or  different 
programs  or  activities. 

(3)  The  Commission  may  not,  directly 
or  through  contractual  or  other 
arrangements,  utilize  criteria  or  methods 
of  administration  the  purpose  or  effect 
of  which  would— (i)  Subject  qualified 
individuals  with  handicaps  to 
discrimination  on  the  basis  of  handicap; 
or 

(ii)  Defeat  or  substantially  impair 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(4)  The  Commission  may  not,  in 
determining  the  site  or  location  of  a 
facility,  make  selections  the  purpose  or 
effect  of  which  would — (i)  Exclude 
individuals  with  handicaps  fit)m,  deny 
them  the  benefits  of,  or  otherwise 
subject  them  to  discrimination  under 
any  program  or  activity  conducted  by 
the  Commission;  or 

(ii)  Defeat  or  substantially  impair  the 
accomplishment  of  the  objectives  of  a 
program  or  activity  with  respect  to 
individuals  with  handicaps. 

(5)  The  Commission,  in  the  selection 
of  procurement  contractors,  may  not  use 
criteria  that  subject  qualified  individuals 
with  handicaps  to  discrimination  on  the 
basis  of  handicap. 

(c)  The  exclusion  of  nonhandicapped 
persons  from  the  benefits  of  a  program 
limited  by  Federal  statute  or  Executive 
order  to  individuals  with  handicaps  or 
the  exclusion  of  a  specific  class  of 
individuals  with  handicaps  from  a 
program  limited  by  Federal  statute  or 
Executive  order  to  a  different  class  of 
individuals  with  handicaps  is  not 
prohibited  by  this  part. 

(d)  The  Commission  shall  administer 
programs  and  activities  in  the  most 
integrated  setting  appropriate  to  the 


needs  of  qualified  individuals  with 
handicaps. 

§§1615.131-1615.139    [Reserved] 

§1615.140    EmpioymenL 

No  qualified  individual  with 
handicaps  shall,  on  the  basis  of 
handicap,  be  subjected  to  discrimination 
in  employment  under  any  program  or 
activity  conducted  by  the  Commission. 
The  definitions,  requirements,  and 
procedures  of  section  501  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791).  as  established  by  this  Commission 
in  29  CFR  Part  1613,  shall  apply  to 
employment  in  federally  conducted 
programs  or  activities. 

§§1615.141-1615.148    [Reserved] 

§1615.149    Program  accessibility: 
Discrimination  prohibited. 

Except  as  otherwise  provided  in 
§  1615.150.  no  qualified  individual  with 
handicaps  shall,  because  the 
Commission's  facilities  are  inaccessible 
to  or  unusable  by  individuals  with 
handicaps,  be  denied  the  benefits  of,  be 
excluded  from  participation  in,  or 
otherwise  be  subjected  to  discrimination 
under  any  program  or  activity  conducted 
by  the  Commission. 

§1615.150    Program  accessibility:  Existing 
fadiities. 

(a)  General  The  Commission  shall 
operate  each  program  or  activity  so  that 
the  program  or  activity,  when  viewed  in 
its  entirety,  is  readily  accessible  to  and 
usable  by  individuals  with  handicaps. 
This  paragraph  does  not— (1) 
Necessarily  require  the  Commission  to 
make  each  of  its  existing  facilities 
accessible  to  and  usable  by  individuals 
with  handicaps; 

(2)  Require  the  Commission  to  take 
any  action  that  it  can  demonstrate 
would  result  in  a  fundamental  alteration 
in  the  nature  of  a  program  or  activity  or 
in  undue  financial  and  administrative 
burdens.  In  those  circumstances  where 
Commission  personnel  believe  that  the 
proposed  action  would  fundamentally 
alter  the  program  or  activity  or  would 
result  in  undue  financial  and 
administrative  burdens,  the  Commission 
has  the  burden  of  proving  that 
compliance  with  §  1615.150(a)  would 
result  in  such  alteration  or  burdens.  The 
decision  that  compliance  would  result  in 
such  alteration  or  burdens  must  be 
made  by  the  Chairman  of  the 
Commission  after  considering  all 
Commission  resources  available  for  use 
in  the  funding  and  operation  of  the 
conducted  program  or  activity,  and  must 
be  accompanied  by  a  written  statement 
of  the  reasons  for  reaching  that 
conclusion.  If  an  action  would  result  in 


such  an  alteration  or  such  burdens,  the 
Commission  shall  take  any  other  acfion 
that  would  not  result  in  such  an 
alteration  or  such  burdens  but  would 
nevertheless  ensure  that  individuals 
with  handicaps  receive  the  benefits  and 
services  of  the  program  or  activity. 

(b)  Methods.  The  Commission  may 
comply  with  the  requirements  of  this 
section  through  such  means  as  redesign 
of  equipment,  reassignment  of  services 
to  accessible  buildings,  assignment  of 
aides  to  beneficiaries,  home  visits, 
delivery  of  services  at  alternate 
accessible  sites,  alteration  of  existing 
facilities  and  construction  of  new 
facilities,  use  of  accessible  rolling  slock, 
or  any  other  methods  that  result  in  . 
making  its  programs  or  activities  readily 
accessible  to  and  usable  by  individuals 
with  handicaps.  The  Commission  is  not 
required  to  make  structural  changes  in 
existing  facilities  where  other  methods 
are  effective  in  achieving  compliance 
with  this  section.  The  Commission,  in 
making  alterations  to  existing  buildings, 
shall  meet  accessibility  requirements  to 
the  extent  compelled  by  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157).  and  any 
regulations  implementing  it.  In  choosing 
among  available  methods  for  meeting 
the  requirements  of  this  section,  the 
Commission  shall  give  priority  to  those 
methods  that  offer  programs  and 
activities  to  quahfied  individuals  with 
handicaps  in  the  most  integrated  setting 
appropriate. 

(c)  Time  period  for  compliance.  The 
Commission  shall  comply  with  the 
obligations  established  under  this 
section  by  August  25, 1989  except  that 
where  structural  changes  in  facilities  are 
undertaken,  such  changes  shall  be  made 
by  June  26. 1992  but  in  any  event  as 
expeditiously  as  possible. 

(d)  Transition  plan.  In  the  event  that 
structural  changes  to  facilities  will  be 
undertaken  to  achieve  program 
accessibility,  the  Commission  shall 
develop,  by  December  26. 1989  a 
transition  plan  setting  forth  the  steps 
necessary  to  complete  such  changes. 
The  Commission  shall  provide  an 
opportunity  to  interested  persons, 
including  individuals  with  handicaps 
and  organizations  representing 
individuals  with  handicaps,  to 
participate  in  the  development  of  the 
transition  plan  by  submitting  comments 
(both  oral  and  written).  A  copy  of  the 
transition  plan  shall  be  made  available 
for  public  inspection. 

The  plan  shall,  at  a  minimum — (1) 
Identify  physical  obstacles  in  the 
Commission's  facilities  that  limit  the 
accessibility  of  its  programs  or  activities 
to  individuals  with  handicaps: 
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(2)  Describe  in  detail  the  methods  that 
will  be  used  to  make  the  facilities 
accessible: 

(3)  Specify  the  schedule  for  taking  the 
steps  necessary  to  achieve  compliance 
with  this  section  and.  if  the  time  period 
of  the  transition  plan  is  longer  than  one 
year,  identify  steps  that  will  be  taken 
during  each  year  of  the  transition 
period:  and 

(4)  Indicate  the  official  responsible  for 
implementation  of  the  plan. 

§1615.151    Program  acceMMNty:  New 
construction  and  aiteraOonc 

Each  building  or  part  of  a  building 
that  is  constiucted  or  altered  by.  on 
behalf  of.  or  for  the  use  of  the 
Commission  shall  be  designed, 
constructed,  or  altered  so  as  to  be 
readily  accessible  to  and  usable  by 
individuals  with  handicaps.  The 
definitions,  requirements,  and  standards 
of  the  Architectural  Barriers  Act  (42 
U.S.C.  4151-4157),  as  established  in  41 
CFR  Subpart  101-19.6,  apply  to  buildings 
covered  by  this  section. 

§§1615.152-1615.159    [Reservadl 

§1615.160   CowrotinteaMona. 

(a)  The  Commission  shall  take 
rppropriate  steps  to  ensure  effective 
communication  with  applicants, 
participants,  personnel  of  other  Federal 
entities,  and  members  of  the  public. 

(1)  The  Commission  shall  furnish 
appropriate  auxiliary  aids  where 
necessary  to  afford  an  individual  with 
handicaps  an  equal  opportunity  to 
participate  in.  and  enjoy  the  benefits  of. 
a  program  or  activity  conducted  by  the 
Commission. 

(i)  In  determining  what  type  of 
auxiliary  aid  is  necessary,  the 
Commission  shall  give  primary 
consideration  to  the  requests  of  the 
individual  with  handicaps. 

(ii)  The  Commission  need  not  provide 
individually  prescribed  devices,  readers 
for  personal  use  or  study,  or  other 
devices  of  a  personal  nature. 

(2)  Where  the  Commission 
communicates  with  appUcants  and 
beneficiaries  by  telephone, 
telecommunication  devices  for  deaf 
persons  (TDD's)  or  equally  effective 
telecommunication  systems  shall  be 
used. 

(b)  The  Commission  shall  ensure  that 
interested  persons,  including  persons 
with  impaired  vision  or  hearing,  can 
obtain  information  as  to  the  existence 
and  location  of  accessible  services, 
activities,  and  facilities. 

(c)  The  Commission  shall  provide 
signs  at  a  primary  entrance  to  each  of  its 
inaccessible  facilities,  directing  users  to 
a  location  at  which  they  can  obtain 
information  about  accessible  facilities. 


The  international  symbol  for 
accessibility  shall  be  used  at  each 
primary  entrance  of  an  accessible 
facility. 

(d)  This  section  does  not  require  the 
Commission  to  take  any  action  that  it 
can  demonstrate  would  result  in  a 
fundamental  alteration  in  the  nature  of  a 
program  or  activity  or  in  undue  financial 
and  administrative  burdens.  In  those 
circumstances  where  Commission 
personnel  believe  that  the  proposed 
action  would  fundamentally  alter  the 
program  or  activity  or  would  result  in 
undue  financial  and  administrative 
burdens,  the  Commission  has  the  burden 
of  proving  that  compliance  with 
§  1615.160  would  result  in  such 
alteration  or  burdens.  The  decision  that 
compliance  would  result  in  such 
alteration  or  burdens  must  be  made  by 
the  Chairman  of  the  Commission  after 
considering  all  Commission  resources 
available  for  use  in  the  funding  and 
operation  of  the  conducted  program  or 
activity,  and  must  be  accompanied  by  a 
written  statement  of  the  reasons  for 
reaching  that  conclusion.  If  an  action 
required  to  comply  with  this  section 
would  result  in  such  an  alteration  or 
such  burdens,  the  Commission  shall  take 
any  other  action  that  would  not  result  in 
such  an  alteration  or  such  burdens  but 
would  nevertheless  ensure  that,  to  the 
maximum  extent  possible,  individuals 
with  handicaps  receive  the  benefits  and 
services  of  the  program  or  activity. 

§§1615.161-1615.169    IReserved] 

§  1615.170    CompUance  procedure*. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  section  appUes  to 
all  allegations  of  discrimination  on  the 
basis  of  handicap  in  programs  or 
activities  conducted  by  the  Commission. 

(b)  The  Commission  shall  process 
complaints  alleging  violations  of  section 
504  with  respect  to  employment 
according  to  the  procedures  established 
by  EEOC  in  29  CFR  Part  1613  pursuant 
to  section  501  of  the  Rehabilitation  Act 
of  1973  (29  U.S.C.  791). 

(c)  Responsibility  for  implementation 
and  operation  of  this  section  shall  be 
vested  in  the  Director,  Equal 
Employment  Opportunity  Staff. 

(d)  Filing  a  complaint.  (1)  Who  may 
file?  Any  person  who  believes  that  he  or 
she  has  been  subjected  to  discrimination 
prohibited  by  this  part,  or  authorized 
representative  of  such  person,  may  file  a 
complaint  with  the  Director.  Equal 
Employment  Opportunity  Staff.  Any 
person  who  believes  that  any  speciHc 
class  of  persons  has  been  subjected  to 
discrimination  prohibited  by  this  part 
and  who  is  a  member  of  that  class  or  the 
authorized  representative  of  a  member 


of  that  class  may  fde  a  complaint  with 
the  Director.  A  charge  on  behalf  of  a 
person  or  member  of  a  class  of  persons 
claiming  to  be  aggrieved  may  be  made 
by  any  person,  agency  or  organization. 

(2)  Where  and  when  to  file. 
Complaints  shall  be  Rled  with  the 
Director,  Equal  Employment 
Opportunity  Staff.  1801  "L"  Street  NW.. 
Washington.  DC  20507,  within  one 
hundred  and  eighty  calendar  days  of  the 
alleged  act  of  discrimination.  A 
complaint  shall  be  deemed  filed  on  the 
date  it  is  postmarked,  or,  in  the  absence 
of  a  postmark,  on  the  date  it  is  received 
in  the  Office  of  the  Director.  The 
Commission  shall  extend  the  time 
period  for  filing  a  complaint  upon  a 
showing  of  good  cause.  For  example,  the 
Commission  shall  extend  this  time  limit 
if  a  complainant  shows  that  he  or  she 
was  not  notified  of  the  time  limits  and 
was  not  otherwise  aware  of  them,  or 
that  he  or  she  was  prevented  by 
circumstances  beyond  his  or  her  control 
from  submitting  the  matter  within  the 
time  limits.  A  technically  incomplete 
complaint  shall  be  deemed  timely  if  the 
complainant  cures  any  defect  upon 
request. 

(e)  Acceptance  of  complaint  (1)  The 
Commission  shall  accept  a  complete 
complaint  that  is  Hied  in  accordance 
with  paragraph  (d)  of  this  section  and 
over  which  it  has  jurisdiction.  The  EEO 
Director  shall  notiJ^  the  complainant 
and  the  respondent  of  receipt  and 
acceptance  of  the  complaint 

(2)  If  the  EEO  Director  receives  a 
complaint  that  is  not  complete,  he  or  she 
shall  notify  the  complainant  within  30 
days  of  receipt  of  the  incomplete 
complaint  that  additional  information  is 
needed.  If  the  complainant  fails  to 
complete  the  complaint  within  30  days 
of  receipt  of  this  notice,  the  Director 
shall  dismiss  the  complaint  without 
prejudice  and  shall  so  inform  the 
complainant 

(f)  If  the  Commission  receives  a 
complaint  over  which  it  does  not  have 
jurisdiction,  it  shall  promptly  notify  the 
complainant  and  shall  make  reasonable 
efforts  to  refer  the  complaint  to  the 
appropriate  government  entity. 

(g)  The  Commission  shall  notify  the 
Architectural  and  Transportation 
Dan-iers  Compliance  Board  upon  receipt 
of  any  complaint  alleging  that  a  building 
or  facility  that  is  subject  to  the 
Architectural  Barriers  Act  of  1968,  as 
amended  (42  U.S.C.  4151-4157),  is  not 
readily  accessible  to  and  usable  by 
individuals  with  handicaps. 

(h)  Within  180  days  of  the  receipt  of  a 
complete  complaint  for  which  it  has 
jurisdiction,  the  Commission  shall  notify 
the  complainant  of  the  results  of  the 
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investigation  in  a  letter  containing — (1) 
Findings  of  fact  and  conclusions  of  law; 

(2)  A  description  of  a  remedy  for  each 
violation  found;  and 

(3)  A  notice  of  the  right  to  appeal. 

(i)  Appeals  of  the  findings  of  fact  and 
conclusions  of  law  or  remedies  must  be 
filed  with  the  Chairman  of  the 
Commission  by  the  complainant  within 
ninety  calendar  days  of  receipt  from  the 
Commission  of  the  letter  required  by 
§  1615.170(h).  The  Commission  shall 
extend  this  time  for  good  cause  when  a 
complainant  shows  that  he  or  she  was 
not  notified  of  the  prescribed  time  limit 
and  was  not  othenvise  aware  of  it  or 
that  circumstances  beyond  his  or  her 
control  prevented  the  filing  of  an  appeal 
within  the  prescribed  time  limit.  An 
appeal  shall  be  deemed  filed  on  the  date 
it  is  postmarked,  or,  in  the  absence  of  a 
postmark,  on  the  date  it  is  received  by 
the  Chairman  at  1801  "L"  Sti^et  NW., 
Washington,  DC  20507.  It  should  be 
clearly  marked  "Appeal  of  section  504 
decision"  and  should  contain  specific 
objections  explaining  why  the  person 
believes  the  initial  decision  was 
factually  or  legally  wrong.  Attached  to 
the  appeal  letter  should  be  a  copy  of  the 
initial  decision  being  appealed. 

(j)  Timely  appeals  shall  be  decided  by 
the  Chairman  of  the  Commission  unless 
the  Commission  determines  that  an 
appeal  raises  a  policy  issue  which 
should  be  addressed  by  the  full    ' 
Commission.  The  full  Commission  shall 
then  decide  such  appeals. 

(k)  The  Commission  shall  notify  the 
complainant  of  the  results  of  the  appeal 
within  sixty  days  of  the  receipt  of  the 
request.  If  the  Commission  determines 
that  it  needs  additional  information  from 
the  complainant  it  shall  have  sixty  days 
from  the  date  it  receives  the  additional 
information  to  make  its  determination 
on  the  appeal. 

(1)  The  time  limits  cited  in  (h)  and  (k) 
of  this  section  may  be  extended  with  the 
permission  of  the  Assistant  Attorney 
General. 

(m)  The  Commission  may  delegate  its 
authority  for  conducting  complaint 
investigations  to  other  Federal  agencies, 
or  may  contract  with  non-Federal 
entities  to  conduct  such  investigations 
except  that  the  authority  for  making  the 
final  determination  may  not  be 
delegated. 

§§  1615.171-1615.999    [Reserved] 

|FR  Doc.  89-12634  Filed  5-25-89:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  PART  165 

[COTP  Hampton  Roads;  Reg.  89-37] 

Safety  Zone;  Chesapeake  Bay,  off  Fort 
Story,  Virginia  Beach,  VA 

agency:  Coast  Guard,  DOT. 

ACTION:  Final  Rule  with  request  for 
comments. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  around  a  U.  S. 
Navy  exercise  off  Fort  Story  in  Virginia 
Beach,  Virginia.  The  exercise  is 
scheduled  to  begin  May  28, 1989  and  end 
June  8, 1989.  The  safety  zone  is  intended 
to  minimize  the  risk  of  collision  between 
military  exercise  vessels  and  other 
vessels.  The  Captain  of  the  Port  will 
close  all  access  to  the  safety  zone  to 
non-exercise  vessels  in  the  interest  of 
safety.  Vessels  or  individuals  will  not  be 
permitted  to  enter  the  safety  zone, 
except  in  an  emergency  and  then  only  in 
accordance  with  Captain  of  the  Port 
orders  or  directions.  In  the  event  of  an 
emergency,  the  Captain  of  the  Port  may 
be  reached  at  phone:  (804)  441-3299  and 
on  VHF-FM  channels  13  or  16. 

DATES:  These  regulations  are  effective 
from  5:00  a.m..  May  28, 1989  to  11:59 
p.m.,  June  8, 1989,  unless  terminated 
sooner  by  the  Captain  of  the  Port 
Hampton  Roads,  Virginia.  Comments 
are  due  June  26, 1989. 

ADDRESSES:  Comments  should  be 
mailed  to  Commanding  Officer,  U.  S. 
Coast  Guard  Marine  Safety  Office 
Hampton  Roads,  200  Granby  Street, 
Norfolk,  Virginia  23510-1888.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  above  address.  Normal  working 
hours  are  between  7:30  a.m.  and  4:00 
p.m.,  Monday  through  Friday  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant ).  S.  Martin  at  the  above 
address,  telephone  number  (804)  441- 
3284. 

SUPPLEMENTARY  INFORMATION:  Under  5 
U.S.C.  553  a  Notice  of  Proposed 
Rulemaking  was  not  published  for  this 
regulation  and  good  cause  exists  for 
making  it  effective  in  less  than  30  days 
from  the  date  of  publication.  Following 
normal  rulemaking  procedures  would 
have  been  impractical.  Final 
arrangements  for  the  exercise  did  not 
provide  adequate  time  to  prepare  and 
publish  a  notice  of  proposed  rulemaking 
and  this  final  rule. 


Although  this  regulation  is  published 
as  a  final  rule  without  prior  notice,  an 
opportunity  for  public  comment  is 
nevertheless  desirable  to  ensure  that  the 
regulation  is  both  reasonable  and 
workable.  Accordingly,  persons  wishing 
to  comment  may  do  so  by  submitting 
written  comments  to  the  office  listed 
under  "ADDRESS"  in  this  preamble. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (COTP  Hampton 
Roads,  Regulation  89-37),  the  specific 
section  of  the  rule  to  which  their 
comments  apply  and  give  the  reasons 
for  each  comment  The  regulations  may 
be  changed  in  light  of  the  comments 
received. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  J.S.  Martin,  Project  Officer, 
and  Lieutenant  Commander  R.K.  Kutz, 
project  attorney,  Fifth  Coast  Guard 
District  Legal  Staff. 

Discussion  of  Regulations 

The  Coast  Guard  is  establishing  a 
safety  zone  around  a  U.S.  Navy  exercise 
in  the  waters  off  Fort  Story  in  Virginia 
Beach,  Virginia  from  May  28. 1989  to 
June  8, 1989.  The  safety  zone  is  needed 
to  minimize  the  risk  of  collision  between 
military  exercise  vessels  and  other 
vessels.  The  Captain  of  the  Port  will 
close  all  access  to  the  safety  zone  to 
non-exercise  vessels  in  the  interest  of 
safety.  Vessels  or  individuals  will  not  be 
permitted  to  enter  the  safety  zone, 
except  in  an  emergency  and  then  only  in 
accordance  with  Captain  of  the  Port 
orders  or  directions.  The  boundaries  of 
the  safety  zone  will  be  marked  by 
special  purpose  buoys  with  flashing 
yellow  lights  and  Coast  Guard  patrol 
boats  will  be  stationed  along  the 
boundaries  of  the  safety  zone.  Coast 
Guard  patrol  vessels  will  be  on  scene  at 
all  times  while  the  safety  zone  is  in 
effect  to  notify  boaters  of  the  zone 
restrictions  and  to  enforce  the  safety 
zone.  Coast  Guard  patrol  vessels  will  be 
monitoring  channels  13  and  16  VHF-FM. 
Members  of  other  Federal,  state,  local    > 
and  private  agencies  may  assist  the 
Captain  of  the  Port  in  enforcing  these 
regulations. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Security  measures.  Vessels. 
Waterways. 

Hnal  Regulation 

In  consideration  of  the  foregoing. 
Subpart  D  of  Part  165  of  Title  33.  Code  of 
Federal  Regulations,  the  Coast  Guard 
proposes  to  amend  as  follows: 
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1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.&C.  1231:  50  US.C  191:  49 
CFR  1.46  and  33  CFR  1.0&-l(g).  BiM-l.  6.04-6 
and  160.5. 

2.  A  new  {  165.T0537  is  added  to  read 
cs  follows: 

§166.70537    Selty  Zonr  Ch— ap— If 
Bey,  off  Fort  Sloryt  Vhrg'''''  Beedi,  Vhgiiita. 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  waters  of  the 
Chesapeake  Bay  bounded  by  the 
shoreline  and  a  line  connecting  the 
fallowing  points: 


Latitude 
3655  300"  N. 
36  36M.0"' .N. 
3C  5715.0r  N. 
Sh'SS'SaA"  N. 
3655  54.0-  N. 


Longitude 

7Voz'*txr  w. 

TVMVOJrVH. 

nriXintjf  w. 

TVmMJV  w. 
TB'OiaOOf  w. 


(b)  For  the  purposes  of  this  section 
"representative  of  the  Captain  of  the 
Port"  means  a  Coast  Guard 
commissioned,  warrant  or  petty  officer 
who  has  been  designated  by  the  Captain 
of  the  Port  to  act  on  his  behalf  with 
respect  to  this  safety  zone. 

(c)  Regulations:  (1)  No  person  or 
vessel  other  than  those  participating  in 
the  U.S.  Navy  exercise,  may  transit  or 
oiherwise  enter,  remain  in  or  anchor  in 
thie  safety  zone. 

(2)  The  Captain  of  the  Port  or  a 
representative  of  the  Captain  of  the  Port 
may  permit  access  to  or  open  the  safety 
zone  to  non-exercise  vessels  if  he  deems 
it  necessary  in  the  interest  of  safety  or 
in  the  event  of  an  emergency.  The 
Captain  of  the  Port  may  be  reached  at 
phone:  (804)  441-3299  and  on  VHF-FM 
channels  13  or  16. 

(3)  Any  person  or  vessel  given 
permission  to  enter  the  safety  zone 
under  the  provisions  of  paragraph  (c)(2) 
of  this  section  shall  obey  immediately 
any  and  all  directions  or  orders  of  the 
Captain  of  the  Port  or  a  representative 
of  the  Captain  of  the  Port. 

(d)  Effective  Dates.  These  regulations 
are  effective  from  5:00  a.m.,  May  28, 1989 
to  11:59  p.m..  June  8, 1969,  unless 
terminated  sooner  by  the  Captain  of  the 
Port  Hampton  Roads,  Virginia. 

Dated:  May  19. 1989. 

E.K.  Johnson. 

Captain,  U.S.  Coast  Guard.  Captain  of  the  Port 
Hampton  Roads. 

[FR  Doc.  89-12599  Filed  5-25-69;  6.45  am| 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 
RIN  2900-AB32 

Community  Residantiai  Care 

aqency:  Department  of  Veterans 
Affairs. 

ACTION:  Correction;  Final  Regulations. 

summary:  On  May  15, 1989, 
commencing  on  page  20840  (54  FR 
20840).  the  Department  of  Veterans 
Affairs  published  a  final  rule  to 
incorporate  new  sections  into  38  CFR 
Part  17  to  provide  for  the  community 
residential  care  program.  In  {  17.51) 
which  appears  in  the  right-hand  column 
of  page  20842,  paragraph  (b)  was 
inadvertently  omitted.  This  notice 
hereby  corrects  the  error  and  the 
correction  is  published  below. 

EFFECnvI  DATK  June  14, 1989. 

FOM  nntTHEII  INFORMATION  CONTACT 

James  R.  Kelly,  Deputy  Director,  Patient 
Treatment  Service  (181).  Office  of 
Geriatrics  and  Extended  Care.  Veterans 
Health  Services  and  Research 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW.. 
Washington,  DC  20420  (202)  233-3692. 

List  of  Subjects  in  38  CFR  Fart  17 

Alcoholism,  Qaims,  Dental  health. 
Government  contracts.  Grants 
programs-health.  Health  care.  Health 
facilities.  Health  professions. 
Incorporation  by  reference.  Medical 
devices.  Medical  research.  Mental 
health  programs.  Nursing  homes. 
Philippines,  Veterans. 

Dated:  May  19, 1989. 
Charin  A.  Fountaine  m, 

Chief,  Directives  Management  Division. 

PART  17-{AMENDE01 

In  38  CFR  Part  17.  Medical,  S  1751)  is 
amended  by  adding  paragraph  (b)  to 
read  as  follows: 

S  17.511    Approval  of  communNy 

retMontial  cart  tacMtles. 

•        •        •        •        *  , 

(b)  Health  services.  The  facility  must 
agree  to  assist  residents  in  obtaining  the 
statement  of  needed  care  developed  by 
VA. 

***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(FRL-356S-0] 

Approval  and  Promulgation  of 
Implementation  Plans;  Alaska 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  Rule. 

SUMMARY:  EPA  today  approves  three 
revisions  to  the  Alaska  State 
Implementation  Plan  as  submitted  by 
the  State  of  Alaska  Department  of 
Environmental  Conservation  on  June  26. 
1987.  These  revisions  include: 
Anchorage  Air  Pollution  Episode 
Curtailment  Actions,  a  Fairbanks 
Emergency  Episode  Prevention  Plan, 
and  minor  changes  to  the  Fairbanks 
motor  vehicle  inspection  and 
maintenance  program  design. 
EFFECTIVE  DATE:  This  action  will  be 
effective  on  July  25, 1980  unless  notice  is 
received  before  June  26. 1989  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  such  notice  is 
received.  EPA  will  open  a  formal  30-day 
comment  period  on  this  action. 
ADDRESSES:  Copies  of  materials 
submitted  to  EPA  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 
Public  Information  Reference  Unit. 
Environmental  Protection  Agency.  401 
M  Street  SW.,  Washington,  DC  20460 
Air  Programs  Branch,  (lOA-87-13), 
Environmental  Protection  Agency, 
1200  Sixth  Avenue  AT-092,  Seattle, 
Washington  98101. 
State  of  Alaska  Department  of 
Environmental  Conservation,  3220 
Hospital  Drive,  Juneau,  Alaska  99811. 

Comments  should  be  addressed  to: 
Laurie  M.  Krai,  Air  Programs  Branch 
AT-092,  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Laurie  M.  Krai,  Air  Programs  Branch 
AT-092,  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101.  Telephone:  (206)  442- 
0180,  FTS:  399-0180. 
SUPPl£MENTARV  INFORMATION: . 

I.  Statewide  Air  Episode  Plans 

On  May  31. 1972  (37  FR  10848)  EPA 
approved  the  Alaska  State 
Implementation  Plan  (SIP)  which 
included  a  statewide  air  episode  plan. 
On  April  24. 1984  (49  FR  17501),  EPA 
approved  revised  regulations  for  air 
pollution  episodes.  However,  these 
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regulations  did  not  include  contingency 
plans  for  the  Anchorage  or  Fairbanks 
carbon  monoxide  nonattainment  areas. 

On  June  26, 1987,  the  Alaska 
Department  of  Environmental 
Conservation  (ADEC)  submitted  Section 
III.B.10-1  through  10-6  (Anchorage  Air 
Pollution  Curtailment  Actions)  and 
Section  III.C.l  through  10.9  (Fairbanks 
Emergency  Episode  Prevention  Plan)  of 
the  "State  Air  Quality  Control  Plan," 
Volume  II,  as  revisions  to  the  Alaska 
SIP.  These  sections  include  the  required 
contingency  plans.  The  contingency 
plans  dontain  those  procedures  which 
Anchorage  and  Fairbanks  will  follow  in 
the  event  of  a  carbon  monoxide  air 
episode.  As  carbon  monoxide 
concentrations  exceed  certain  action 
levels,  more  restrictive  controls  are 
imposed  in  order  to  reduce  ambient 
concentrations  and  curtail  the  episode. 
These  two  new  sections  meet  the 
requirements  of  the  Code  of  Federal 
Regulations  Part  51,  Subpart  H. 
Therefore,  EPA  is  rescinding  Section  V 
of  the  Alaska  SIP:  Air  Episode  Plan  as 
revised  April  21, 1972,  and  incorporating 
these  two  new  sections  into  the 
approved  Alaska  SIP. 

II.  Fairbanks  Inspection  and 
Maintenance 

On  June  26, 1987,  Section  m.C.5-7 
(Fairbanks  Inspection  and  Maintenance 
Program  Design)  of  Volume  II  was 
revised  by  the  administrator  of  the 
Fairbanks  inspection  and  maintenance 
(I/M)  program.  This  revision  removes 
the  fuel  filler  pipe  lead  restrictor 
component  from  the  visual  inspection 
standards.  These  restrictors  are  sized  to 
prevent  the  introduction  of  leaded  fuels 
info  a  vehicle  designed  to  operate  on 
unleaded  fuels  only.  Leaded  fuels 
severely  damage  vehicle  catalytic 
converters.  On  September  15, 1986  (51 
FR  32640)  EPA  approved  the  Fairbanks 
I/M  program  which  included  the 
requirement  that  motor  vehicle  fuel  filler 
pipe  restrictors  be  properly  installed  and 
unmodified  in  1975  and  later  model  year 
vehicles.  The  I/M  program  administrator 
determined  that  this  requirement  is 
unnecessary  because  a  test  for  lead 
deposit  is  used  on  those  vehicles 
originally  equipped  with  catalytic 
converters. 

While  the  lead  test  provides  an 
effective  means  of  testing  for  the  use  of 
leaded  fuels  in  catalyst-equipped 
vehicles,  the  test  does  not  identify  all 
vehicles  which  have  been  misfueled. 
The  inlet  check  provides  an  additional 
means  of  identifying  misfueled  vehicles. 
Therefore,  dropping  the  inlet  check  may 
mean  that  a  small  number  of  misfueled 
vehicles  will  go  undetected.  EPA 
concludes  that  this  minor  change  in  the 


inspection  and  maintenance  program 
will  have  a  negligible  impact  on  overall 
SIP  emission  reduction  for  Fairbanks. 
The  program  administrator  and  ADEC 
did  not  hold  a  public  comment  period  or 
hearing  because  this  change  does  not 
increase  program  cost  or  stringency. 

III.  EPA  Action 

Today  EPA  approves  the  new  sections 
and  minor  changes  to  the  Alaska  State 
Implementation  Plan  as  follows:  Section 
III.B.IO  through  III.B.10.6  (Anchorage  Air 
Pollution  Episode  Curtailment  Actions), 
Section  IIl.C.10-1  through  10.9 
(Fairbanks  Emergency  Episode 
Prevention  Plan)  and  minor 
modifications  to  Section  III.C.5-7 
(Fairbanks  Inspection  and  Maintenance 
Program  Design). 

rv.  Administrative  Review 

The  public  should  be  advised  that  this 
action  will  be  effective  60  days  from  the 
date  of  this  Federal  Register  notice. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments  on  any  or 
all  of  these  revisions  approved  herein, 
the  action  on  these  revisions  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  on  those  revisions  and  another 
will  begin  a  npw  rulemaking  by 
announcing  a  proposal  of  the  action  on 
these  revisions  and  establishing  a 
comment  period. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  Section  605(b),  I  certify 
that  this  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709). 

Under  Section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  from  publication). 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements  (see  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Ozone,  Sulfur  oxides, 
Nitrogen  dioxide,  Lead,  Particulate 
matter,  Carbon  monoxide, 
Hydrocarbons,  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements.  Incorporation  by 
reference. 


Dated:  April  26. 1989. 
Rol>ert  S.  Burd. 

A  cting  Regional  A  dministrator. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  Stale  of  Alaska 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  July  1. 1982. 

Title  40,  Chapter  I  of  Part  52  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows; 

PART  52— [AMENDEDl 

Subpart  C— Alaska 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.70  is  amended  by  adding 
paragraph  (c)(13)  to  read  as  follows: 

S  52.70    Identification  of  plan. 

•         •         •         «         • 

(c)  •  •  • 

(13)  On  June  26. 1987.  the  State  of 
Alaska  Department  of  Environmental 
Conservation  submitted  Section  IIlBlO- 
1  through  lII.B.10-6  (Anchorage  Air 
Pollution  Episode  Curtailment  Actions); 
Section  III.C.10-1  through  lII.C.10-9 
(Fairbanks  Emergency  Episode 
Prevention  Plan);  and  minor 
modifications  to  Section  III.C.5-7 
(Fairbanks  Inspection  and  Maintenance 
Program  Design). 

(i)  Incorporation  by  Reference. 

(A)  June  26, 1987  letter  from  the  State 
of  Alaska  Department  of  Environmental 
Conservation  to  EPA  Region  10. 

(B)  Section  III.B.10-1  through  III.B.lO-6 
of  Volume  II  (Anchorage  Air  Pollution 
Episode  Curtailment  Actions)  as 
adopted  as  an  ordinance  by  the 
Anchorage  Assembly  on  September  9, 
1986. 

(C)  Section  lU.C.lO-l  through  Ili.C.lO- 
9  of  Volume  II  (Fairbanks  Emergency 
Episode  Prevention  Plan)  as  adopted  as 
an  ordinance  by  the  Assembly  of  the 
Fairbanks  North  Star  Borough  on 
December  19. 1985. 

(D)  Page  number  Section  IIICS-"  of 
Volume  II  (Fairbanks  Inspection  and 
Maintenance  Design).  This  new  page 
supercedes  the  current  page  number 
Section  IlI.C.5-7  of  the  Alaska  Air 
Quality  Control  Plan  as  adopted  by  the 
Alaska  Department  of  Environmental 
Conservation  on  June  26. 1987. 

3.  Section  52.75  is  revised  to  read  as 
follows: 

§  52.75    Contents  of  the  approved  State- 
submitted  implementation  plan. 

The  following  sections  of  the  State  Air 
Quality  Control  Plan  (as  amended  on 
the  dates  indicated)  have  been  approved 
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and  are  part  of  the  current  State 
Implementation  Plan: 

Volume  II:  Analysis  of  Problems,  Control 
Action 

Section  I.  Background 

A.  Introduction  (7/1/82) 

B.  Air  Quality  Control  Regions  (7/1/82) 

C.  Attainment/Nonattainment     Designa- 
tions (7/i /83) 

Section  II.  State  Air  Quality  Control  Pro- 
gram (11/1/83) 

Section  III.  Areawide  Pollutant  Control  Pro- 
gram 

A.  Statewide  Transportation  Control  Pro- 
gram (8/1/85) 


B.  Anchorage  Trdnsportation  Control 
Program  (6/1/85),  except  B.10-1  through 

10.8  Anhorage  Air  Pollution  Curtailment 
Actions  (6/26/87) 

C.  Fairbanks  Transportation  Control 
Program  (6/1/85),  except  C.10.1  through 

10.9  Fairbanks  Emergency  Episode 
Prevention  Plan  (6/26/87) 

D.  Total  Suspended  Particulate  Matter 
(7/1/82) 

E.  Ice  Fog  (7/1/82) 

F.  Open  Burning  (10/30/83) 

G.  Wood  Smoke  Pollution  Control  (7/l/ 
83) 

H.  Lead  Pollution  Control  (7/1/83) 

Section  IV    Point  Source  Control 
Program 

A.  Summary  (10/30/83) 

1.  Annual  Review  Report  (10/30/83) 

B.  State  Air  Quality  Regulations  (10/30/ 
83) 

C.  Local  Programs  (10/30/83) 

D.  Descriptions  of  Source  Categories 
and  Pollutants 

1.  Typical  Point  Sources  (10/30/83) 

2.  Summary  of  Major  Emitting  Facilities 
(10/30/83) 

E.  Point  Source  Control 
1.  Introduction  (10/30/83) 

F.  Facility  Review  Procedures 

1.  Who  needs  a  permit?  (10/30/83) 

2.  Standard  Application  Procedures  (10/ 
30/83) 

3.  PSD  Application  Procedures  (10/30/ 
83) 

Preliminary  report  and  meeting  (10/ 

30/83) 
Pre-construction  monitoring  (10/30/ 

83) 
PSD  application  format  (10/30/83) 

4.  Nonattainment  Application 
Procedures  (10/30/83) 

G.  Application  Review  and  Permit 
Development  (10/30/83) 

1.  Application  Review  (10/30/83) 

2.  Permit  Development  Requirements 
(10/30/83) 

Monitoring  and  Testing  Requirements 

(10/30/83) 
Ambient  Monitoring  (10/30/83) 
Continuous  Emissions  Monitoring  (10/ 

30/83) 


Source  Testing  (10/30/83) 

3.  Prevention  of  SigniHcant 
Deterioration  Review  (10/30/83) 

Basis  of  Program  (10/30/83) 
PSD  Regulations  (10/30/83) 
PSD  Analysis  Procedure  (10/30/83) 

4.  Nonattainment  Area  Review  (10/30/ 
83) 

5.  New  Source  Performance  Standards 
Source  Review  (10/30/83) 

6.  Visibility  Review  (10/30/83) 

7.  Sources  under  EPA  Review  (10/30/83) 
H.  Permit  Issuance  Requirements  (10/ 
30/83) 

Section  V    Ambient  Air  Monitoring 

A.  Purpose  (7/1/82) 

B.  Completed  Air  Monitoring  Projects 
(7/1/82) 

1.  Carbon  Monoxide  (7/1/82) 

2.  Nitrogen  Oxides  (7/1/82) 

3.  Sulfur  Dioxide  (7/1/82) 

4.  Ozone  (7/1/82) 

5.  Total  Suspended  Particulates  (TSP) 
(7/1/82) 

6.  Lead  (7/1/82) 

C.  Air  Monitoring  Network  (7/1/82) 

1.  Network  Description  (7/1/82) 

2.  Station  Designations  (7/1/82) 

3.  Air  Quality  Monitoring  Procedures  (7/ 
1/82) 

4.  Ambient  Sampling  for  Specific 
Pollutants  (7/1/82) 

E.  Annual  Review  (7/1/82) 

Volume  III.  Appendices 

Section  II.  State  Air  Quality  Control 
Program 

II.A.  State  Air  Statutes,  except  section 
46.03.170  (11/15/83) 
State  Attorney  General  Opinions  on 
Legal  Authority— (2/29/72.  ll23lm] 
Title  18  Environmental  Conservation. 
Chapter  52  Emissions  Inspection  and 
Maintenance  Requirements  For  Motor 
Vehicles  (5/19/85) 

Title  18.  Environmental  Conservation. 
Chapter  50  Air  Quality  Control  (10/30/ 
83) 

II.B.  Municipality  of  Anchorage/Cook 
Inlet/ ADEC  Agreements  (11/15/83) 
II.C.  Fairbanks  North  Star  Borough 
Ordinances,  except  section  8.04.070/ 
FNSB  &  ADEC  Agreements  (11/15/83) 

Section  III.  Areawide  Pollutant 
Control  Program 

III.B.3-a  Anchorage  Graphs  of  Highest 
and  Second  Highest  CO  Readings  for 
Each  Site  (11/15/83) 
III.B.5-a  Anchorage  Traffic 
Improvements  (11/15/83) 
III  B.5-b  Anchorage  Contingency  Plan 
(11/15/83) 

III.B.5-C  Anchorage  Transit  Ridership 
(11/15/83) 

III.B.8-a  Anchorage  Graphs  of  Projected 
CO  Concentrations  for  Each  Site  (11/15/ 
83) 

III.G.  Ordinance  of  the  City  and  Borough 
of  Juneau  (10/6/83) 


in.H.  Support  Documents  for  Lead  Plan 
(11/15/83) 

Section  IV.  Point  Source  Control 
Program 

IV.I.  PSD  Area  Classification  and 
Reclassifications  (11/15/83) 

A.  Class  I  Area  Boundaries  (11/15/83) 

B.  Areas  Protected  form  Visibility 
Degradation  (11/15/83) 

C.  Reclassification  (11/15/83) 

1.  Limitations  on  PSD  Reclassification 
(11/15/83) 

2.  PSD  Reclassification  Procedures 
(11/15/83) 

IV.2.  Compliance  Assurance  (11/15/83) 
IV.3.  Testing  Procedures  (11/15/83) 

Section  V.  Ambient  Air  Monitoring 
/VDEC  Ambient  Analysis  Procedures 
(11/15/83) 

[FR  Doc.  89-12637  Filed  S-2&-69: 8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  32 

[CC  Docket  No.  85-64;  FCC  8»-1361 

Common  Carrier  Services;  Uniform 
System  of  Accounts 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  Rule. 

summary:  The  Commission  has  affirmed 
its  Report  and  Order  in  CC  Docket  85-64 
insofar  as  that  decision  requires  carriers 
to  record  judgments  and  settlement 
payments  in  proceedings  involving  an 
allegation  of  federal  law  violation  in 
accounts  not  normally  recognized  for 
ratemaking  purposes.  The  Commission 
also  affirmed  its  decision  to 
presumptively  disallow  for  ratemaking 
purposes  the  litigation  expenses 
incurred  in  such  cases  after  an  adverse 
ruling  is  entered.  However,  the 
Commission  provided  guidance  as  to 
circumstances  when  it  would  recognize 
all  or  part  of  a  settlement  payment  for 
ratemaking  purposes,  and  changed  the 
account  in  which  judgments  and 
settlements  are  recorded  for  accounting 
purposes. 

EFFECTIVE  DATE:  November  27, 1969. 
ADDRESS.  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  W.  Spangler,  Common  Carrier 
Bureau,  (202)  632-7500. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  FCC's  Memorandum 
Opinion  and  Order  in  CC  Docket  85-04, 
FCC  89-136,  adopted  May  4, 1989  and 
released  May  19. 1989.  The  full  text  of 


the  FCC's  decision  is  available  for 
inspection  and  copying  in  the  FCC 
Dockets  Branch,  Room  230. 1919  M 
Street  NW..  Washington.  DC.  The 
complete  text  of  this  document  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Services,  Inc..  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

Summary  of  Memorandum  Opinion  and 
Order 

In  the  Report  and  Order,  the 
Commission  adopted  rules  and  policies 
concerning  the  manner  in  which  carriers 
record  the  costs  incurred  in  litigating 
proceedings  involving  an  allegation  that 
the  carrier  has  violated  a  federal  law. 
The  Conunission  concluded  that 
judgments  and  settlement  payments  in 
such  proceedings  should  be  recorded  in 
the  Uniform  System  of  Accounts  in 
Account  7620,  Extraordinary  Income 
Charges.  The  Commission  normally 
does  not  allow  carriers  to  recover  the 
costs  in  that  account  through  the 
ratemaking  process.  It  noted,  however, 
that  the  accounting  classification  does 
not  bar  recovery  of  those  costs  from 
ratepayers,  but  rather  places  on  the 
carrier  the  burden  of  proof  to  establish 
that  judgments  and  settlements  should 
be  recognized  as  part  of  its  revenue 
requirement  and  borne  by  the 
ratepayers. 

The  Commission  allowed  the  carriers 
to  continue  to  record  the  expenses 
associated  with  defending  charges  of 
Federal  law  violation  in  the  operating 
accounts  normally  recognized  for 
ratemaking.  However,  the  Commission 
modified  its  policy  with  respect  to  the 
ratemaking  treatment  of  such  expenses. 
If  a  carrier  settles  a  suit  alleging  such 
violations  after  entry  of  an  adverse 
judgment,  or  if  a  final  adverse  judgment 
is  entered  against  the  carrier,  the 
cumulative  litigation  expenses  incurred 
in  the  case  will  be  disallowed,  with 
interest,  in  the  next  appropriate  tariff 
proceeding. 

Six  carriers  filed  petitions  for 
reconsideration  of  the  Report  and  Order. 
Collectively,  they  disputed  both  the 
accounting  treatment  of  judgments  and 
settlements  and  the  policy  allowing 
litigation  expenses  to  be  "recaptured" 
through  the  tariff  process.  They  also 
asserted  that  the  Commission  should  be 
concerned  about  litigation  costs,  if  at  all. 
only  in  a  limited  number  of  proceedings. 

The  Commission  rejected  the 
argument  that  the  rules  and  policies 
adopted  in  the  Report  and  Order  should 
apply  only  in  cases  involving  allegations 
that  the  antitrust  laws  have  been 
violated,  or  only  in  some  other  limited 
type  of  proceedings.  It  stated  that  the 


policies  and  rules  become  effective  for 
the  most  part  only  after  a  court  has 
determined  that  the  carrier  has  violated 
a  federal  law.  In  this  situation,  the  entry 
of  an  adverse  judgment  justifies  placing 
the  burden  of  proof  on  the  carrier  to 
show  why  the  expense  should  be 
considered  a  normal  part  of  its  provision 
of  service.  The  rules  and  policies 
balance  the  need  to  distinguish  between 
violations  that  raise  public  poUcy 
implications  and  judgments  that  deal 
with  local  matters,  such  as  tort  actions. 
The  rules  provide  uniformity  in  how 
judgments  and  settlements  are  recorded 
for  accounting  purposes,  while  the 
Commission's  willingness  to  consider 
violations  on  a  case-by-case  basis 
establishes  a  safety  value  when  the 
accounting  treatment  would  produce 
unfair  ratemaking  results.  Finally,  the 
Commission  noted  that  the  carriers  will 
be  familiar  with  all  of  the  circumstances 
surrounding  the  proceeding  and  thus  are 
better  placed  than  the  Commission  ot 
third  parties  to  challenge  the 
presumption  resulting  from  the 
accounting  treatment. 

The  Commission  again  concluded  that 
judgments  and  settlements  should  be 
recorded  in  an  account  not  normally 
recognized  for  ratemaking  purposes.  The 
Commission  noted  that  this  action  did 
not  change  its  standard  of 
reasonableness  of  expenses  for 
ratemaking  purposes,  but  merely 
changed  the  presumption  of  who  must 
initially  demonstrate  the  reasonableness 
of  the  particular  expenditure. 
Allowability  of  the  costs  will  finally  be 
determined  in  a  subsequent  ratemaking 
proceeding.  The  Commission  concluded, 
however,  that  the  proper  non-operating 
account  for  these  costs  is  not  Account 
7620,  but  rather  Account  7370,  Special 
charges. 

Although  the  Commission  affirmed  its 
position  that  amounts  paid  to  settle 
cases  involving  an  allegation  of 
violation  of  federal  law  should  not  be 
treated  as  ordinary  expenses  for 
ratemaking  absent  justification,  it 
adopted  more  specific  guidelines  as  to 
when  carriers  may  recover  such 
payments  in  their  rates.  The 
Commission  determined  that  when  a 
carrier  settles  a  case  before  a  judgment 
is  rendered,  a  portion  of  the  settlement 
payment  will  be  presumptively 
recoverable  from  ratepayers.  That 
portion  is  the  amount  corresponding  to 
the  additional  litigation  expenses, 
expressed  in  present  value  terms  which 
the  carrier  reasonably  estimates  it 
would  have  paid  if  it  had  not  settled  and 
which  the  carrier  would  have  allocated 
to  the  interstate  jurisdiction.  If  the 
carrier  establishes  that  a  reasonable 
estimate  of  the  present  value  of  its 


saved  litigation  expenses  allocable  to 
the  interstate  jurisdiction  is  equal  to  or 
greater  than  the  settlement  payment, 
then  the  entire  settlement  payment  is 
presumptively  recoverable  in  its  rales.  If 
the  expenses  are  less  than  the 
settlement  payment,  the  carrier  is  free  to 
argue  that  the  difference  should  be 
charged  to  ratepayers  but  the  carrier 
must  make  a  showing  of  circumstances 
justifying  such  treatment  without  the 
benefit  of  a  presumption  in  favor  of 
recoverability.  The  Commission  stated 
that  this  presumption  will  not 
discourage  cost-saving  settlements  of 
frivolous  or  unfounded  claims  or  permit 
settlements  to  be  passed  on 
automatically  to  ratepayers,  and  will  not 
embroil  the  Commission  unnecessarily 
in  time  consuming  and  burdensome 
procedures  for  determining  the 
ratemaking  treatment  of  particular 
settlements.  The  Commission  also 
provided  examples  of  the  evidence  that 
the  carrier  may  provide  to  demonstrate 
that  its  estimate  of  saved  litigation 
expenses  is  reasonable,  and  as 
estimated  attorney  hours  to  complete 
the  case  and  the  houriy  rates  associated 
therewith. 

The  Commission  considered 
arguments  raised  on  reconsideration 
against  the  presumption  that  the 
Commission  will  disallow  the 
cumulative  expenses  incurred  in 
litigating  a  case  if  the  court  renders  a 
judgment  adverse  to  the  carrier,  even  if 
the  carrier  thereafter  settles  the  case. 
The  Commission  noted  that  the 
petitioners"  arguments  in  this  regard 
repeat  positions  considered  and  rejected 
in  the  Report  and  Order  The 
Commission  rejected  as  speculative  the 
petitioners'  claim  that  the  disallowance 
policy  is  unduly  burdensome,  and 
concluded  that  the  policy  does  not 
defeat  the  public  interest  in  settling 
cases.  Finally,  the  Commission  rejected 
arguments  that  the  disallowance  of 
litigation  expenses  in  proceedings  in 
which  an  adverse  judgment  has  been 
issued  constitutes  retroactive 
ratemaking. 

Ordering  Clauses 

Accordingly,  it  is  ordered.  That 
pursuant  to  sections  4{i).  219.  220.  and 
405  of  the  Communications  Act  of  1934. 
as  amended.  47  U.S.C.  154(i).  219.  220. 
and  405,  the  Petitions  for 
Reconsideration  filed  by  American 
Telephone  and  Telegraph  Company:  the 
Ameritech  Operating  Companies; 
Mountain  States  Telephone  and 
Telegraph  Company.  Northwestern  Bell 
Telephone  Company,  and  Pacific 
Norihwest  Bell  Telephone  Company; 
New  York  Telephone  Company  and 
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New  England  Telephone  and  Telegraph 
Company;  and  the  United  States 
Telephone  Association  are  denied, 
except  to  the  extent  indicated  above. 

It  is  further  ordered.  That  Part  32  of 
the  Commission's  Rules.  47  CFR  Part  32. 
is  amended,  as  set  forth  below,  effective 
November  27, 1989. 

It  is  further  ordered.  That  the 
Secretary  shall  serve  a  copy  of  this 
Memorandum  Opinion  and  Order  on 
each  state  commission. 

List  of  Subjects  in  47  CFR  Part  32 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telephone.  Uniform 
system  of  accounts. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

Part  32  of  the  Commission  Rules  and 
Regulations.  47  CFR  Part  32.  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  32 
continues  to  read  as  follows: 

Autliority:  47  U.S.C.  154.  47  U.S.C.  219.  220. 

2.  Section  32.7370(d)  is  revised  to  read 
as  follows: « 

§32.7370    Special  ctwrgcs. 

(d)  Penalties  and  fines  paid  on 
account  of  violations  of  statutes.  This 
account  shall  also  include  penalties  and 
fines  paid  on  account  of  violations  of 
U.S.  statutes  including  judgments  arising 
from  a  violation  of  antitrust  laws,  and 
payments  in  settlement  of  civil  and 
criminal  suits  alleging  such  violations: 
and 


3.  Section  32.7620  is  revised  to  read  as 
follows: 

S  32.7620    Extraordinary  income  etiarge*. 

This  account  shall  be  debited  with 
nontypical.  noncustomary  and 
infrequently  recurring  losses  which 
would  significantly  distort  the  current 
year's  income  computed  before  such 
extraordinary  items,  if  reported  other 
than  as  extraordinary  items.  Income  tax 
relating  to  the  amounts  recorded  in  this 


account  shall  be  recorded  in  Account 
7630.  Current  Income  Tax  Effect  for 
Extraordinary  Items — Net.  and  Account 
7640.  Provision  for  Deferred  Income  Tax 
Effect  of  Extraordinary  Items — Net. 

[FR  Doc.  89-12582  Filed  5-25-89:  8  45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Octanic  and  Atmoapheric 
Adminiatratlon 

53  CFR  Part  204 

OMB  Control  NumlMrs  for  NCAA 
Information  Collection  Requlramenta 

AQENCV:  National  Marine  Fisheries 

Service  (NOAA  Fisheries).  NOAA. 

Commerce. 

ACTION:  Final  rule,  technical 

amendment. 

summary:  NOAA  Fisheries  issues  this 

final  rule  to  update  the  list  of  Office  of 

Management  and  Budget  (OMB)  control 

numbers  assigned  to  NOAA  Fisheries 

regulations  containing  information 

collection  requirements. 

EFFlcnvE  DATS:  This  rule  becomes 

effective  May  26. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Montanio.  Protected  Species 

Management  Division.  National  Marine 

Fisheries  Service,  1335  East  West 

Highway,  Silver  Spring.  MD  20910  (301- 

427-2322). 

SUFFLCMCNTARY  INFORMATION 

Background 

50  CFR  Part  204  collects  and  displays 
OMB  control  numbers  assigned  to 
NOAA  Fisheries  regulations  containing 
information  collection  requirements 
under  the  Paperwork  Reduction  Act  of 
1980  (PRA).  This  part  fulfills  the 
requirements  of  section  3507(f)  of  the 
PRA.  which  requires  that  agencies 
display  a  current  control  number 
assigned  by  the  Director  of  OMB  for 
each  agency  information  collection 
requirement. 

"This  rule  adds  the  approved  OMB 
control  numbers  for  the  information 


collections  contained  in  50  CFR  Parts 
228  and  229. 

Classiflcadon 

This  action  is  in  compliance  with  E.O. 
12291.  Notice  and  comment  of  this  final 
rule  are  unnecessary  and  contrary  to  the 
public  interest  because  this  rule  merely 
notifies  the  public  of  approved  OMB 
control  numbers  for  50  CFR  Parts  228 
and  229.  This  rule  is  exempt  from  the 
procedures  of  the  Regulatory  Flexibility 
Act  because  it  is  issued  without 
opportunity  for  prior  public  comment. 
This  rule  does  not  contain  an 
information  collection  requirement 
subject  to  the  Paperwork  Reduction  Act. 

RegulaHon  Promulgation 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  Part  204  is  amended 
as  follows: 

PART  204-OMB  CONTROL  NUMBERS 
FOR  NOAA  INFORMATION 
COLLECTION  REQUIREMENTS 

1.  The  authority  citation  for  Part  204 
continues  to  read  as  follows: 

Authority:  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  3501-3520  (1982). 

2.  Paragraph  (b)  of  section  204.1  is 
amended  by  adding  the  following  in 
numerical  order: 

§  204.1    OMB  control  nuint>ers  asaigned 
purauant  to  the  Paperwork  Reduction  Act 

***** 

(b)  Display. 


Proposed  Rules 


50  CFR  part  or  section  where 

the  inforrnation  collection 

requirement « located 


Current  OMB 

control  number 

(all  numbers  begin 

witn0648-) 


8228 

S  229.05.. 


-0151 
-0224 


Date:  May  18, 1989. 
lames  E.  Douglas,  |r.. 

Acting  Assistant  Administrator  for  Fisheries. 
[FR  Doc  89-12823  Filed  5-25-89;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putHic  of  the 
proposed  Issuance  of  mles  and 
regulations.  The  purpose  of  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  ttie  rule 
making  prior  to  ttie  adoption  of  the  final 
rules. 

DEPARTMENT  OF  THE  TREASURY 

Comptroller  of  the  Currency 

12  CFR  Part  19 
[Docket  No.  89-4] 

Rules  of  Practice  and  Procedure 

agency:  Comptroller  of  the  Currency, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  ("Office"  or  "OCC")  is 
proposing  for  comment  revisions  to  12 
CFR  PART  19— RULES  OF  PRACTICE 
AND  PROCEDURE— which  governs  the 
conduct  of  administrative  proceedings 
before  the  Office.  The  proposed  changes 
include  a  reorganization  of  the  Part  and 
the  addition  of  new  and  revised 
provisions.  Provisions  that  would  be 
added  or  revised  significantly  relate  to 
the  following:  Ex  parte  conunimications, 
motions,  good  faith  certifications, 
interlocutory  review,  limited 
participation  in  a  proceeding  by  a 
nonparty,  prehearing  exchange  of 
information  by  parties,  stipulations, 
discovery,  authority  of  the  presiding 
officer  during  a  hearing,  judicial  notice 
and  admissibility  of  copies  and  proffers, 
public  hearings,  proposed  findings  of 
fact  and  conclusions  of  law. 
submissions  by  limited  participants, 
recommended  decision  of  the  presiding 
officer,  review  of  the  recommended 
decision,  and  informal  hearings  for 
persons  suspended  or  removed  on  the 
basis  of  a  criminal  charge  or  conviction. 
In  addition,  the  scope  of  the  Part  would 
be  expanded  to  include  sanctions 
against  parties  and  their  counsel  and 
disciplinary  rules  to  govern  persons 
"practicing"  before  the  Office.  These 
disciplinary  rules  would  apply  to 
persons  who  represent  others  in  matters 
before  the  agency  and  would  include 
attorneys  and  accountants.  Additional 
changes  clarify  ambiguities  and  revise 
procedures  to  address  more 
appropriately  issues  and  occurrences 
that  arise  in  the  hearing  process.  As  a 


whole,  the  proposed  revisions  are 
intended  to  improve  the  Office's  hearing 
process  and  to  make  its  rules  of  practice 
more  easily  understood. 
DATE:  Comments  should  be  received  on 
or  before  July  25. 1989. 
ADDRESS:  Comments  should  be  sent  to 
Docket  No.  89-4,  Communications 
Division,  5th  Floor,  Office  of  the 
Comptroller  of  the  Currency,  490 
L'Enfant  Plaza  East.  SW..  Washington. 
DC.  20219.  Attention:  Jackie  England. 
Comments  will  be  available  for 
inspection  and  photocopying  at  that 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Curry,  Senior  Attorney. 
Legislative  and  Regulatory  Analysis 
Division.  Telephone  (202)  447-1632;  or 
Daniel  P.  Stipano,  Acting  Assistant 
Director,  Enforcement  and  Compliance 
Division,  Telephone  (202)  447-1818, 
Office  of  the  Comptroller  of  the 
Currency,  490  L'Enfant  Plaza  East,  SW., 
Washington.  DC  20219. 
SUPPLEMENTARY  INFORMATION:  This 
notice  of  proposed  rulemaking  revises  12 
CFR  PART  19— RULES  OF  PRACTICE 
AND  PROCEDURE  ("Part  19")  which 
governs  the  Office's  formal  and  informal 
administrative  proceedings.  The 
proposal  has  two  major  components: 

(1)  A  reorganization  of  the  rules,  and 

(2)  a  revision  of  some  of  the  current 
provisions  and  the  addition  of  new  ones. 

L  Reorganization  of  Part  19 

It  is  proposed  that  Part  19  be 
reorganized  into  a  format  that  will  make 
it  easier  to  use  and  understand.  The 
reorganization  is  needed  because 

(i)  certain  new  provisions  are 
conceptually  unrelated  to  existing 
subparts  and 

(ii)  certain  existing  subparts  can  be 
divided  into  more  logical  groups  of 
provisions  to  form  new  subparts  that  are 
easier  to  use.  The  current  Part  19  is 
organized  into  eight  subparts.  A  through 
H.  As  proposed.  Part  19  would  be 
reorganized  into  15  subparts,  A  through 
O.  A  chart  has  been  included  at  the  end 
of  the  preamble  that  correlates  each 
section  of  the  proposed  regulation  with 
the  current  sections  of  Part  19.  Each 
proposed  subpart  is  summarized  below. 

Subpart  A— General  Provisions.  This  ' 
subpart  would  contain  provisions  which 
apply  to  most  hearings  and  formal 
investigations.  Included  would  be  a 
new,  more  detailed  section  covering  the 
scope  of  Part  19  and  an  amended  section 


containing  definitions  of  terms  used  in 
Part  19.  In  addition.  Subpart  A  would 
include  amended  sections  relating  to 
appearance  and  practice  before  the 
OCC.  and  the  Comptroller's  retained 
authority.  Subpart  A  also  would  include 
rules  governing  ex  parte 
communications  with  respect  to  formal 
administrative  proceedings  subject  to 
Part  19. 

Subpart  B — Institution  of 
Adjudicatory  Proceedings:  Pleadings: 
Motions;  Interlocutory  Review.  This 
subpart  would  contain  revised 
requirements  relating  to  the  initiation  of 
administrative  proceedings,  pleadings 
and  motions.  It  also  would  contain 
revised  procedures  for  interlocutory 
review  by  the  Comptroller  of  certain 
rulings  by  the  presiding  officer. 

Subpart  C — Parties  and  Limited 
Participation  by  Nonparties.  This 
subpart  would  contain  a  new  provision 
that  addresses  limited  participation  in  a 
proceeding  as  a  nonparty.  The  provision 
provides  a  procedure  for  a  person  who 
is  not  a  party  to  a  proceeding  to  petition 
the  presiding  officer  or  the  Comptroller 
to  participate  in  a  limited  capacity. 

Subpart  D — Prehearing  Procedures: 
Prehearing  Conferences:  Discovery.  This 
subpart  would  contain  new  provisions 
regarding  prehearing  exchange  of 
information,  including  discovery  and 
stipulations.  It  also  would  contain 
revised  provisions  governing  subpoenas 
and  prehearing  conferences. 

Subpart  E — Formal  Hearings.  This 
subpart  would  contain  certain  rules  and 
procedures  to  be  followed  in  all  formal 
hearings  conducted  under  Part  19.  It  is 
intended  to  be  read  together  with  other 
subparts — H,  I,  J.  and  L — that  contain 
rules  and  procedures  relating  to  specific 
kinds  of  hearings. 

Subpart  F — Post  Hearing  Procedures: 
Recommended  Decision.  This  subpart 
would  contain  a  new  provision 
regarding  submissions  by  limited 
participants  in  formal  hearings.  It  also 
would  contain  revised  provisions 
concerning  the  effect  of  the  presiding 
officer's  recommended  decision.  That 
decision  would  become  the  final 
decision,  unless  a  party  appealed  the 
decision  or  the  Comptroller  initiated  a 
review  or  stayed  the  effective  dale  of 
the  recommended  decision. 

Subpart  G — Review  by  the 
Comptroller;  Final  Decision.  This 
subpart  would  contain  a  new  provision 
concerning  review  of  the  presiding 
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officer's  recommended  decision.  Parties 
would  have  to  file  briefs  presenting  the 
issues  to  be  decided  by  the  Comptroller 
and  the  pertinent  arguments  regarding 
those  issues. 

Subpart  H — Cease-and-Desist 
Proceedings.  This  subpart  would  be 
similar  to  current  Subpart  B  and  contain 
provisions  governing  cease-and-desist 
proceedings.  The  current  S  19.20 
regarding  temporary  cease-and-desist 
orders  is  deleted  because  such  orders  do 
not  require  a  proceeding  to  be 
conducted  pursuant  to  Part  19.  No  other 
substantive  change  in  the  cease-.and- 
desist  proceeding  is  proposed. 

Subpart  /^Assessment  of  Civil 
Money  Penalty.  This  subpart  would  be 
the  same  as  cturent  Subpart  C  and 
contain  provisions  governing  the 
assessment  of  civil  money  penalties.  No 
substantive  change  in  the  civil  money 
penalty  proceeding  is  proposed. 

Subpart/ — Removals.  Suspensions 
and  Prohibitions  Generally.  This  subpart 
would  be  similar  to  the  current  Subpart 
D  and  contain  provisions  governing 
general  removals,  suspensions  and 
prohibitions.  The  current  1 19.28 
regarding  suspension  or  prohibition  by 
notice  has  been  deleted  because  such 
orders  do  not  require  a  proceeding  to  be 
conducted  pursuant  to  Part  19.  Minor 
amendments  are  made  to  Subpart ) 
regarding  removals  and  prohibitions  in 
the  event  of  consent  to  conform  the 
regulation  to  the  language  of  12  U.S.C. 
1818(e). 

Subpart  K — Removals.  Suspensions 
and  Prohibitions  Where  a  Crime  is 
Charged  or  a  Conviction  is  Obtained. 
This  subpart  would  contain  similar 
matter  as  current  Subpart  E  which 
governs  informal  hearing  procedures  for 
removals,  suspensions  and  prohibitions 
where  a  crime  is  charged  or  a  conviction 
is  obtained.  The  procedures  in  Subpart  E 
would  be  revised  extensively  to  provide 
more  specific  guidance  concerning  the 
conduct  of  informal  hearings  authorized 
by  12  U.S.C.  1818(g)(3). 

Subpart  L — Disciplinary  Proceedings 
Involving  Federal  Securities  Laws.  This 
subpart  would  correspond  to  current 
Subpart  F  which  contains  rules  and 
procedures  for  disciplinary  proceedings 
involving  municipal  securities  dealers. 
The  provisions  of  Subpart  L  would  be 
expanded  to  provide  rules  and 
procedures  for  disciplinary  proceedings 
involving  government  securities  brokers 
and  dealers  or  any  person  associated 
with  government  securities  brokers  or 
dealers,  and  transfer  agents,  for  which 
the  OCC  acts  as  the  appropriate 
regulatory  agency  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act"). 

Subpart  M — Exemption  Hearings 
Under  Section  12(h)  of  the  Securities 


Exchange  Act  of  1934.  This  subpart 
would  be  the  same  as  current  Subpart  G 
and  contain  provisions  governing 
informal  exemption  hearings  held 
pursuant  to  section  12(h)  of  the 
Exchange  Act.  Although  no  substantive 
change  in  the  content  of  this  subpart  is 
being  proposed.  Subpart  E  is  clarified  to 
provide  that  informal  hearings  under 
this  subpart  are  presumed  to  be  public. 

Subpart  A^— Formal  Investigations. 
This  subpart  would  be  the  same  aii 
current  Subpart  H  which  contains  rules 
and  procedures  governing  formal 
investigations.  The  regulation  clariHes 
that  9  19.3(b)  of  Subpart  A,  dealing  with 
conflicts  of  interest  in  representation, 
applies  to  formal  investigations. 

Subpart  O — Sanctions  and 
Suspension  and  Debarment  from 
Practice  Before  the  OCC.  This  subpart^-, 
would  be  new  and  contain  sections 
dealing  with  sanctions  that  may  be 
imposed  on  parties  and  their  counsel  for 
failure  to  comply  with  the  requirements 
of  Part  19.  In  addition,  the  subpart 
would  contain  sections  regarding 
disciplinary  rules  governing  the  censure, 
suspension  and  debarment  of 
individuals  who  practice  before  the 
Office  in  a  representational  capacity. 
These  sections  would  relate  to  (i) 
censure,  (ii)  suspension  and  debarment, 
(iii)  incompetence,  (iv)  disreputable 
conduct,  (v)  the  initiation  of  disciplinary 
proceedings,  and  (vi)  proceedings  under 
Subpart  O. 

n.  Amendments  and  New  Provisions 

The  Office  last  reviewed  and  made 
major  revisions  to  Part  19  in  April  1979. 
Since  that  time,  the  O^ice's  experience 
with  the  application  of  these  rules  of 
practice  and  procedure  has  shown  that, 
in  some  instances,  existing  Part  19  does 
not  address  adequately  the  issues  and 
situations  that  arise  in  administrative 
proceedings.  Some  provisions  of  Part  19 
need  clarification.  In  addition,  some 
issues  are  not  addressed  at  all.  The 
proposed  revisions  would  amend 
current  rules  to  eliminate  certain 
ambiguities  and  establish  new  rules  and 
procedures  in  order  to  improve  the 
Office's  administrative  hearing  process. 

The  proposed  revisions  and  additions 
to  Part  19  are  discussed  below.  The 
proposals  generally  are  discussed  in  the 
order  in  which  they  appear  in  the  Part. 
For  an  overview  of  the  organization  of 
the  proposed  revisions  to  Part  19,  refer 
to  the  chart  located  at  the  end  of  the 
preamble  that  relates  sections  of 
proposed  Part  19  to  those  of  current  Part 
19. 

A.  Substantive  Amendments 

1.  Ex  parte  communications  (§§  19.1 
and  19.4).  Proposed  S  19.4  would  add 


new  provisions  to  govern  ex  parte 
communications  to  conform  the  OCC's 
rules  of  practice  to  the  requirements  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  554-557).  specifically  5  U.S.C. 
557(d),  which  addresses  ex  parte 
conununications.  The  proposal  would 
prohibit  ex  parte  communications 
between  any  person  or  party  and  the 
Comptroller,  die  presiding  officer,  or  any 
decisional  employee  of  the  Comptroller 
relating  to  the  merits  of  an 
administrative  proceeding  (§  19.4(a)). 
Section  19.1  would  be  amended  to 
define  the  terms  "decisional  employees" 
(5  19.1(d))  and  "ex  parte 
communication"  (S  19.1(e)). 

The  Comptroller,  the  presiding  officer 
or  any  decisional  employee  involved  in 
an  ex  parte  communication  would  have 
to  (i)  cause  the  record  in  the  proceeding 
to  reflect  the  substance  of  the  ex  parte 
communication  and  any  response 
thereto,  and  (ii)  promptly  give  notice  of 
the  ex  parte  communication  to  all 
parties  to  the  proceeding  (§  19.4(b)). 

A  party  involved  in  a  prohibited  ex 
parte  communication  would  be  subject 
to  sanctions.  This  could  include 
exclusion  firom  the  proceeding  or  an 
adverse  ruling  on  the  issue  which  is  the 
subject  of  the  prohibited  communication 
(5  19.4(c)). 

2.  Good  faith  certification  (§  19.13). 
Proposed  §  19.13  would  require  that 
every  written  presentation  made  by  a 
party  after  the  issuance  of  a  Notice  must 
be  signed  by  that  party  or  his  or  her 
attorney.  This  signature  would 
constitute  a  certification  that  the 
attorney  or  party  has  read  the  written 
presentation,  that  the  presentation  is 
well-grounded  in  fact  and  is  warranted 
by  existing  law  or  a  good  faith  argument 
for  extending  or  modifying  existing  law. 
and  is  not  interposed  for  any  improper 
purpose  to  the  best  of  that  attorney's  or 
party's  knowledge,  information,  and 
belief  formed  after  reasonable  inquiry. 

Failure  to  sign  a  written  presentation 
results  in  it  being  stricken  &x)m  the 
record  unless  it  is  signed  prompUy  after 
the  signature  omission  is  called  to  the 
attention  of  the  attorney  or  party 
(S  19.13(b)).  Section  19.13(c)  provides 
that  the  making  of  an  oral  motion  or 
argument  constitutes  the  same 
certification  as  the  signing  of  a  written 
presentation.  Finally,  S  19.13(d)  grants 
authority  to  impose  sanctions 
authorized  in  Subpart  O  upon  the 
attorney,  the  represented  party,  or  both 
for  violation  of  the  good  faith 
certification  requirements. 

3.  Motions  (§  19.14).  Proposed  S  1914 
would  contain  revised  provisions 
relating  to  motions.  The  Office  is 
proposing  these  amendments  in  an  effort 
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to  eliminate  unwarranted  delays 
associated  with  certain  motions  and 
otherwise  make  the  administrative 
hearing  process  function  more 
effectively.  First,  this  section  would 
provide  that  with  respect  to  motions 
made  prior  to  the  appointment  of  a 
presiding  officer,  the  Comptroller  may 
rule  on  or  delegate  such  motions  or 
defer  them  until  the  appointment  of  a 
presiding  officer  (§  19.14(b)). 

In  addition,  a  revised  §  19.14(c)  would 
be  added  to  cover  motions  to  dismiss.  A 
presiding  officer  could  deny  any  motion 
that  would  dismiss  the  proceedings  or 
result  in  a  final  determination  on  the 
merits.  The  presiding  officer  would  have 
to  submit  any  ruling  that  would  grant  a 
motion  to  dismiss  to  the  Comptroller  for 
final  determination.  In  addition,  the 
section  would  provide  that  in  order  to 
submit  a  ruling  to  dismiss  a  proceeding 
to  the  Comptroller,  the  presiding  officer 
must  find  for  good  cause  stated  with 
particularity  in  writing  that  the  granting 
of  the  motion  is  warranted.  The 
amendment  also  would  clarify  that  the 
Comptroller  rules  on  motions  to  dismiss 
in  removal  or  prohibition  proceedings 
(§  19.14(c)(1)). 

Finally.  §  19.14(e)  would  prohibit 
dilatory  motions — repetitive  or 
numerous  motions  which  raise  the  same 
issues  or  arguments  or  deal  with  the 
same  subject  matter.  This  section 
permits  the  presiding  officer  or  the 
Comptroller  to  assess  costs  attendant  to 
processing  or  ruling  on  dilatory  motions 
against  persons  who  file  such  motions.  It 
also  would  provide  that  dilatory  motions 
may  form  the  basis  of  disciplinary 
proceedings  under  Subpart  O.  pertaining 
to  sanctions  and  suspension  and 
debarment  from  appearance  or  practice 
before  tiie  OCC. 

4.  Interlocutory  review  (§  19.15). 
Proposed  9  19.15  contains  revised 
procedures  imder  which  motions  for 
interlocutory  review  will  be  considered 
by  the  presiding  officer  and  the 
Comptroller.  This  revision  is  included  to 
correct  certain  problems  experienced 
with  the  existing  section  dealing  with 
interlocutory  review  (current  9  19.7(d)). 
While  the  Office  recognizes  that  such 
motions  may  be  appropriate  under 
certain  circumstances,  it  is  also  aware 
of  the  importance  of  assuring  that 
motions  for  interlocutory  review  are 
made  in  good  faith,  upon  a  well-founded 
basis,  and  are  not  used  as  dilatory 
tactics. 

Therefore,  the  Office  is  proposing  the 
amendments  to  establish  more  specific 
standards  and  requirements  governing 
the  appeal  of  a  presiding  officer's  ruling 
to  the  Comptroller.  These  standards  and 
a  written  certification  process  should 
help  to  improve  the  interlocutory  review 


process.  Interlocutory  review,  without 
the  necessity  of  certification  by  the 
presiding  officer,  will  be  allowed  for 
motions  for  limited  participation  as  a 
nonparty  pursuant  to  9  19.21.  Such 
review  will  also  be  allowed  for  motions 
contesting  the  presiding  officer's  order 
regarding  documents  and  sessions  of  a 
hearing  that  may  be  made  public  when  a 
motion  for  a  public  hearing  has  been 
filed  (9  19.42).  The  Comptroller,  without 
certification  and  on  his  or  her  own 
motion  or  the  motion  of  a  party,  may 
review  any  ruling  which  the  Comptroller 
believes  is  appropriate  and  in  the 
interest  of  justice  (9  19.5(f)). 

5.  Limited  participation  by  nonparties 
(§  19.21).  Proposed  Subpart  C  contains 
new  procedures  that  govern  when  an 
interested  person,  including  a  national 
bank,  may  participate  in  a  proceeding  in 
a  limited  capacity  as  a  nonparty.  This 
proposed  section  on  limited 
participation  sets  forth  the  factors  which 
the  applicant  must  provide  to  assist  the 
presiding  officer  in  ruling  on  an 
application.  If  an  application  for  limited 
participation  is  granted,  the  presiding 
officer  may  impose  reasonable 
limitations  on  that  person's  participation 
in  a  proceeding.  The  rule  also  would 
allow  a  limited  participant  to  provide 
relevant  materials  or  written  or  oral 
comments  for  consideration  by  the 
presiding  officer. 

6.  Prehearing  exchange  of  information 
(§  19.31).  Proposed  9  19.31  provides  for 
each  party  to  a  proceeding  to  fUe  with 
the  presiding  officer  within  a  period  of 
time  established  by  the  presiding  officer 
prior  to  the  hearing  date  a  list  of 
witnesses,  a  brief  description  of  the 
matter  about  which  each  witness  is  to 
testify  and  a  discussion  of  the  relevance 
of  the  testimony.  In  addition,  each  party 
would  file  with  the  presiding  officer  a 
list  of  exhibits  to  be  offered  into 
evidence  and  a  brief  description  of  the 
exhibits  and  their  relevance. 

Section  19.31(c)  sets  forth  limitations 
on  any  party  that  fails  to  exchange 
proposed  exhibits  or  a  witness  list  or 
fails  to  file  exhibits  or  a  witness  list  as 
required  by  subsections  (a)  and  (b). 
Finally,  if  any  party  fails  to  comply  fully 
and  in  good  faith  with  the  requirements 
of  9  19.31,  the  presiding  officer,  on  the 
motion  of  any  party  or  on  his  or  her  own 
motion,  may  impose  appropriate 
sanctions  authorized  in  Subpart  O,  in 
addition  to  enforcing  the  specific 
limitations  set  forth  in  9  19.31(c). 

The  Office  is  proposing  this  change, 
and  the  changes  in  proposed  9  19.32 
(stipulations)  and  9  19.33  (discovery),  in 
an  effort  to  promote  a  more  orderly 
hearing  process,  including  the  resolution 
of  factual  and  legal  issues  before 
commencement  of  a  formal  hearing. 


7.  Stipulations  (§  19.32).  Proposed 
9  19.32  provides  that  parties  may 
stipulate  to  pertinent  facts  in  a 
proceeding.  The  stipulation  may  be 
made  in  writing  at  any  stage  of  the 
proceeding  or  made  orally  upon  the 
record  at  the  hearing.  Stipulated  facts, 
made  in  writing,  would  be  binding  on 
the  parties  when  signed.  Oral  stipulated 
facts  would  be  binding  when  made  part 
of  the  record. 

8.  Discovery  (§  19.33).  The  OCC  is 
considering  the  use  of  discovery  as 
similarly  provided  in  the  rules  of  some 
other  federal  agencies.  Proposed  9  19.33 
would  replace  the  narrow  provisions 
regarding  depositions  which  currently 
are  set  forth  in  current  9  19.9.  The  new 
provision  would  provide  for  the  limited 
use  of  discovery  and  would  allow  the 
presiding  officer  to  grant  a  request  for 
discovery  only  upon  a  clear  showing  of 
relevance,  materiality  and  need. 

The  proposed  revisions  include  an 
express  provision  that  requires  a  party 
opposing  discovery  to  file  within  10 
days  a  response  to  an  application  to 
make  discovery  (9  19.33(b)(2)).  Failure  to 
file  a  timely  response  would  be  deemed 
a  waiver  of  objection  to  discovery.  The 
presiding  officer  could  refuse  to  grant 
the  application  for  discovery,  in  whole 
or  in  part,  if  the  discovery  would  be 
unnecessary,  unreasonable,  oppressive, 
excessive  in  scope  or  unduly 
burdensome  (9  19.33(b)(3)). 

Finally,  a  new  provision  would  be 
added  to  permit  the  presiding  officer, 
upon  the  motion  of  a  party  or  deponent, 
to  terminate  the  discovery  or  limit  its 
scope  if  it  is  shown  that  the  discovery  is 
being  conducted  in  bad  faith  or  in  an 
unreasonable  manner  to  annoy, 
embarrass,  or  oppress  (9  19.33(c)). 

9.  Authority  of  the  presiding  officer 
(§  19.41).  Proposed  9  1941  would  revise 
provisions  in  current  9  19.10(a)  relating 
to  the  authority  of  the  presiding  officer. 
This  provision  clarifies  the  authority 
and  responsibilities  of  the  presiding 
officer  and  includes  a  non-exclusive 
listing  of  the  presiding  officer's  powers. 

10.  Judicial  notice;  admissibility  of 
copies  and  proffers  (§  19.42).  Proposed 
9  19.42  provides  that  non-repetitive 
evidence  is  admissible  in  accordance 
with  the  Administrative  Procedure  Act 
and  other  applicable  laws.  In  addition, 
any  evidence  that  would  be  admissible 
in  a  United  States  district  court  under 
the  Federal  Rules  of  Evidence  is 
admissible  in  a  proceeding  under 
Subpart  E. 

Section  19.42(b)  would  allow  the 
presiding  officer  to  take  official  notice  of 
any  material  fact  that  might  be  judicially 
noticed  by  a  United  Slates  district  court 
and  any  material  information  in  the 
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ofTicial  public  records  of  the  OCC.  Upon 
timely  request,  the  parties  would  be 
afforded  an  opportunity  to  dispute  any 
fact  officially  noticed  or  requested  to  be 
noticed  under  this  section. 

Section  19.42(c)  would  provide  that 
(1)  A  duplicate  copy  of  a  document  is 
admissible  to  the  same  extent  as  the 
original  unless  there  is  a  genuine  issue 
as  to  whether  the  copy,  in  some  material 
respect,  is  not  a  true  and  legible  copy  of 
the  original:  (2)  OCC  examination 
reports  and  reports  of  supervisory 
activity  are  athnissible  with  or  without  a 
sponsoring  witness;  and  (3)  witnesses 
may  use  illustrative  or  sununary  charts, 
exhibits,  calendars,  calculations,  or 
outlines  during  their  testimony  which 
the  presiding  officer  would  have 
discretion  to  admit  into  evidence. 

Section  19.42(d)  would  provide  that 
when  an  objection  to  a  question  or  a  line 
of  questioning  is  sustained,  the 
examining  attorney  may  make  a  proffer 
on  the  record  of  what  was  expected  to 
be  proven  by  the  testimony  of  the 
witness.  This  could  be  done  either  by 
representation  of  counsel  or  by 
interrogation  of  the  witness.  Further,  the 
presiding  officer  would  be  required  to 
retain  rejected  exhibits,  marked  for 
identification,  and  transmit  them  with 
the  full  record  of  the  proceeding. 

11.  Public  hearings  (§  19.43).  In  1966 
Congress  enacted  the  Financial 
Institutions  Supervisory  Act  of  1966 
("Act"),  Pub.  L  No.  89-605,  to  extend  the 
enforcement  authority  of  federal  bank 
supervisory  agencies  to  address 
violations  of  banking  laws  and  unsafe  or 
unsound  practices.  The  Act  provides  for 
a  private  hearing  in  any  administrative 
proceeding  unda  12  U.S.C  1818  "unless 
the  appropriate  Federal  banking  agency 
in  its  discretion,  after  fully  considering 
the  views  of  the  party  afforded  the 
hearing,  determines  that  a  public 
hearing  is  necessary  to  protect  the 
public  interest"  12  U.S.C.  1818(h)(1). 
Current  §  19.10(c)  reiterates  this 
statutory  principle  by  providing  that  a 
hearing  shall  be  private  unless,  after 
considering  the  views  of  the  party  or 
parties  afforded  a  hearing,  the 
Comptroller  determines  that  a  public 
hearing  is  necessary  to  protect  the 
public  interest. 

As  a  result  of  its  experience  with 
administrative  hearings  over  the  past 
years,  the  OCC  has  identified  a  need  to 
clarify  procedures  relating  to  a  request 
for  a  public  bearing  and  the  resolution  of 
collateral  issues  associated  with  holding 
a  public  hearing  in  an  administrative 
proceeding.  Accordingly,  the  Office  is 
proposing  9  19-43  which  sets  forth 
procedures  governing  the  request  for  a 
public  hearing,  as  well  as  procedures  for 
determining  what  portions  of  a  public 


hearing,  and  documents  produced  at 
such  hearing,  should  remain  private. 

Under  proposed  S  19.43(c),  the 
Comptroller,  in  his  or  her  discretioa 
after  considering  the  views  of  the  party 
to  be  afforded  the  hearing  and 
determining  that  a  public  bearing  is  in 
the  public  interest,  may  institute  a 
public  hearing  as  part  of.  or 
contemporaneously  with,  the  issuance  of 
a  notice  of  charges.  This  provision  is 
intended  to  give  the  Comptroller  added 
flexibility  to  initiate  public  proceedings 
in  appropriate  cases. 

Under  proposed  { 19.43  any  party  may 
request  a  public  hearing  by  filing  a 
motion  at  least  30  days  prior  to  die 
scheduled  commencement  of  the  formal 
hearing.  Other  parties  to  the  proceeding 
will  have  10  days  to  respond  to  the 
motion.  Any  party  that  fails  to  respond 
within  the  prescribed  time  limits  will  be 
deemed  to  have  no  views  regarding  the 
holding  of  a  public  hearing.  The 
Comptroller  may  extend  the  time  for 
parties  to  respond  and  may  request 
additional  information  or  arguments 
concerning  whether  a  public  bearing 
should  be  held. 

If  the  Comptroller  grants  a  motion  for 
a  public  hearing,  the  presiding  ofHcer 
may  determine  that  specific  sessions  of 
the  hearing  or  the  production  of  specific 
documents  shall  be  in  private 
(§  19.43(g)).  The  presiding  officer's 
determination  is  subject  to  a  motion  by 
either  party  for  interlocutory  review  as 
set  forth  in  1 19.15(e]. 

In  contrast  to  the  provisions  of 
proposed  S  19.43(a),  under  §  19.43(b), 
special  admuiistrative  proceedings 
brought  pursuant  to  Subpart  L — 
Disciplinary  Proceedings  Involving  the 
Federal  Securities  Laws  and  Subpart 
M — Exemption  Hearings  Under  Section 
12(h)  of  thie  Securities  Exchange  Act  of 
1934,  are  presumed  to  be  public  Those 
proceedings  are  brought  under  sections 
12(h),  15B,  15C  and  17A  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78(lHh), 
780-4,  780-5,  and  78q-l).  In  such  cases, 
hearings  shall  be  public  at  their 
inception,  and  shall  be  initiated  on  a 
public  basis,  unless  the  Comptroller,  in 
his  or  her  discretion,  and  after 
considering  the  views  of  the  party 
afforded  the  hearing,  determines  that  a 
private  hearing  is  in  the  public  interest 

12.  Proposed  findings  and 
conclusions;  briefs  (§  19.50).  Proposed 
§  19.50  would  permit  patties  to  a 
proceeding  to  file  with  the  presiding 
officer  written  proposed  findings  of  fact 
and  conclusions  of  law.  Parties  also 
could  file  briefs  in  support  of  such 
findings  and  conclusions.  A  party's 
failure  to  file  any  proposed  finding  or 
conclusion  with  the  presiding  officer 
could  be  deemed  a  waiver  of  the  party's 


right  to  file  the  proposed  finding  or 
conclusion. 

13.  Submissions  by  limited 
participants  (§  19.51).  Proposed  S  19.51 
would  permit  any  person  admitted  as  a 
limited  participant  pursuant  to  S  19.21  to 
file  submissions  under  terms  and 
conditions  determined  by  the  presiding 
officer.  The  submissions  would  have  to 
be  made  within  the  time  allowed  parties 
to  the  proceeding  to  file  their  findings 
and  conclusions. 

14.  Recommended  decision  of 
presiding  officer  (§  19.52).  Proposed 
§  19.52  would  require  the  presiding 
officer  to  file  a  recommended  decision 
containing  findings  of  fact  and 
conclusions  of  law  with  respect  to  the 
proceeding.  That  decision  would 
become  the  final  decision  of  the 
Comptroller  30  days  after  service  upon 
the  parties,  except  under  the  following 
two  conditions.  First  the  recommended 
decision  would  not  become  final  as  to 
any  party  that  files  a  notice  of  appeal 
pursuant  to  proposed  \  19.60 

(S  19.52(b)(1)).  Second,  the  Comptroller 
may  initiate  review  of  the  case  or  stay 
the  effective  date  of  the  decision 
(S  19.52(b)(2)). 

15.  Review  of  presiding  officer's 
recommended  decision  (§  19.60).  The 
Office  is  proposing  certain  changes  in 
the  procedure  for  review  by  the 
Comptroller  of  the  presiding  officer's 
recommended  decision.  The  Office  is 
proposing  these  new  procedures  in  an 
effort  to  promote  more  efficient 
resolution  of  issues  presented  for  review 
by  the  Comptroller,  and  thereby  improve 
the  overall  quality  of  the  administrative 
hearing  process.  Current  §  19.14,  which 
provides  for  automatic  submission  of 
recommended  decisions  to  the 
Comptroller  for  review,  would  be 
replaced  by  proposed  S  19.60,  which 
would  require  a  party  to  seek  the 
Comptroller's  review  of  a  presiding 
officer's  recommended  dedaion. 

The  review  process  would  be  initiated 
through  the  filing  of  a  notice  within  10 
days  after  service  of  the  recommended 
decision  or  other  order  terminating  the 
proceeding  (S  19.60(a)).  No  extension  of 
time  for  filing  the  notice  would  be 
available.  Failure  to  file  a  notice  of 
review  would  be  deemed  consent  to  the 
findings  of  fact  and  conclusions  of  law 
in  the  recommended  decision  for 
purposes  of  the  Comptroller's  review. 
The  review  would  be  perfected  through 
the  filing  of  a  brief  ({  19.80(b)).  The 
review  brief  would  contain  this  party's 
exceptions  to  the  recommended  decision 
and  would  be  served  on  any  other  party 
who  would  be  allowed  to  file  an 
answering  brief.  Such  briefs  would  be  of 
a  prescribed  form  and  content  and 
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include  a  statement  of  the  issues 
presented  for  review  and  arguments 
containing  the  contentions  of  the  party 
(§  19.60(d)).  Any  matter  not  briefed 
would  be  deemed  waived  and  could  not 
be  argued  before  the  Comptroller 
(§  19.60(d)). 

Proposed  S  19.60(e)  specifies  the  effect 
of  failing  to  file  a  notice  of  review. 
Existing  sections  of  Part  19  which  would 
be  amended  address  requests  for  oral 
arguments  before  the  Comptroller 
(proposed  §  19.61),  notice  of  submission 
to  the  Comptroller  (proposed  S  19.62), 
and  decision  of  the  Comptroller 
(proposed  1 19.63). 

16.  Removals,  suspensions,  and 
prohibitions  when  a  crime  is  charged  or 
a  conviction  is  obtained  (Subpart  K). 
Proposed  SS  19.101  and  19.102  provide 
for  a  post-suspension  or  post-removal 
hearing  for  a  director,  officer,  or  other 
person  participating  in  the  affairs  of  a 
bank  who  has  been  charged  or 
convicted  of  a  crime  involving 
dishonesty  or  breach  of  trust  that  is 
punishable  by  imprisonment  for  a  term 
exceeding  one  year.  These  suspensions 
or  removals  are  authorized  when  the 
Office  believes  that  continued  service  or 
participation  by  the  individual  may  pose 
a  threat  to  the  interests  of  the  bank's 
depositors  or  may  threaten  to  impair 
public  confidence  in  the  bank  (12  U.S.C 
1818(g)(1)).  This  subpart  amends  the 
current  Subpart  E  which  addresses  this 
issue. 

A  person  who  has  been  suspended  or 
removed  pursuant  to  12  U.S.C  1818(g)(1) 
may  petition  for  an  informal  hearing  to 
determine  whether  his  or  her  continued 
service  with,  or  participation  in.  the 
affairs  of  the  bank  should  be  allowed 
(S  19.101).  In  such  a  hearing,  12  U.S.C. 
18ia(g)(3)  places  the  burden  on  the 
suspended  or  removed  individual  to 
show  that  such  continued  service  or 
participation  does  not  or  is  not  likely  to, 
pose  a  threat  to  the  interests  of  the 
bank's  depositors  or  threaten  to  impair 
public  confidence  in  the  bank. 

Proposed  S  19.102  would  revise 
extensively  the  current  procedure  set 
forth  in  Subpart  E  for  informal  hearings 
conducted  pursuant  to  12  U.S.C. 
1818(g)(3).  The  revised  procedures  are 
intended  to  (i)  ensui-e  that  the  informal 
hearing  process  satisfies  due  process 
requirements,  while  at  the  same  time  (ii) 
comply  with  the  congressional  intent  of 
providing  expeditious  review  of  orders 
suspending  or  removing  persons  who 
have  been  charged  with  or  convicted  of 
a  crime. 

The  proposal  provides  that  requests 
for  hearings  will  be  directed  to  the 
District  Administrator  in  the  district  in 
which  the  affected  bank  is  located  or  to 
the  Director,  Multinational  and  [Regional 


Bank  Supervision,  in  Washington.  DC  if 
the  affected  bank  is  supervised  by  the 
Multinational  Banking  Department 
(§  19.101).  The  District  Administrator  or 
the  Director,  Multinational  and  Regional 
Bank  Supervision,  would  select  the  date, 
time  and  place  for  the  hearing  and  notify 
the  person  who  requested  the  hearing. 
The  OCC  reserves  the  discretion  to 
consider  all  relevant  factors  and 
determine  the  appropriate  place  of  the 
hearing.  Unless  particular  circumstances 
require  otherwise,  hearings  will  be  held 
in  the  OCC's  district  office  in  the  district 
in  which  the  affected  bank  is  located.  In 
the  case  of  banks  supervised  by  the 
Multinational  Banking  Department  the 
Director,  Multinational  and  Regional 
Bank  Supervision,  will  determine  if  the 
hearing  will  be  held  in  Washington  or  in 
the  district  in  which  the  affected  bank  is 
located. 

Proposed  1 19.102(b)  would  provide 
that  the  Comptroller  or  the  Comptroller's 
delegate  would  appoint  one  or  more 
OCC  employees  to  preside  over  the 
informal  hearing.  A  presiding  official 
could  not  be  any  person  who  has  been 
involved  in  the  enforcement  proceeding, 
a  factually  related  proceeding,  or  in  a 
prosecutorial  or  investigative  role  in  the 
underlying  enforcement  action.  The 
informal  hearing  would  not  be  governed 
by  proposed  Subpart  E  (Formal 
Hearings),  formal  rules  of  evidence,  or 
the  provisions  of  the  Administrative 
Procedure  Act  applicable  to 
adjudicatory  proceedings. 

A  petitioner  could  waive  an  oral 
hearing  and  elect  to  have  the  presiding 
officer  determine  the  matter  solely  on 
written  submissions  (§  19.102(c)).  The 
presiding  officer  would  have  broad 
authority  concerning  the  conduct  of  the 
informal  hearing,  including  authority  to 
determine  procedural  questions,  limit 
the  number  of  witnesses  and  impose 
reasonable  time  limitations  on  the 
proceeding  (§  19.1G2(d)(2)).  Witnesses 
generally  would  not  be  permitted  to 
appear  at  the  hearing  unless  the 
presiding  officer  is  satisfied  that  there  is 
a  specific  need  for  oral  presentations. 
Witnesses,  if  permitted,  would  testify 
under  oath  (S  19.102(d)(3)(ii}).  A 
verbatim  transcript  of  the  proceeding 
would  be  taken  only  if  (i)  the  presiding 
officer  determines  tiiat  the  nature  of  the 
case  warrants  a  transcript  or  (ii)  the 
petitioner  requests  it  and  agrees  to  pay 
all  expenses  (S  19.102(d)(4)). 

Proposed  §  19.103  woidd  require  the 
presiding  officer  to  make  a 
recommended  decision  to  the 
Comptroller  and  serve  copies  on  the 
parties,  who  would  be  allowed  to  submit 
comments  on  the  presiding  officer's 
decision.  The  Comptroller  would  make  a 
final  decision  and  notify  the  petitioner 


of  his  or  her  decision -within  60  days 
following  the  hearing.  The  Comptroller's 
decision  would  include  a  statement  of 
the  reasons  for  continuing,  lerminatir.g 
or  modifying  the  order  of  suspension  or 
removal  (S  19.103(b)).  The  decision  of 
the  Comptroller  would  constitute  a  final 
and  unappealable  order.  See  12  U  S.C. 
1818(h)(2).  A  removal  or  suspension 
would  re.main  in  effect  until  terminated 
by  the  Compti-oller  (5  19.103(d)).  A 
suspended  or  removed  individual  could 
petition  the  Comptroller  to  reconsider 
the  order  of  removal  or  suspension  after 
12  months  (Sl9.103(e]). 

17.  Disciplinary  proceedings  involving 
the  federal  securities  laws  and 
securities  offering  and  sale 
requirements  f§§  19.110-19.112). 
Propos"-.;  Subpart  L  expands  the  list  of 
persons  against  whom  the  OCC  may 
bring  disciplinary  proceedings.  Under 
current  §§  19.34-19.36,  the  OCC  may 
take  disciplinary  action  against  a  bank 
which  is  a  municipal  securities  dealer, 
or  any  person  associated  or  seeking  to 
become  associated  with  that  municipal 
securities  dealer.  Under  proposed 
Subpart  L,  the  OCC  also  may  take 
disciplinary  action  against  a  bank  which 
is  a  government  securities  broker  or 
dealer,  any  person  associated  with  a 
government  securities  broker  or  dealer, 
or  a  bank  which  is  a  transfer  agent. 
Subpart  L  is  further  clarified  to  provide 
the  Comptroller  with  authority  to  issue 
and  serve  any  notices  and  temporary  or 
permanent  cease-and-desist  orders,  and 
take  any  actions  authorized  by  section  3 
of  the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  181^)  and  other  subparts  of  this 
Part  against  all  of  the  parties  listed 
above,  including  clearing  agencies. 
These  revisions  simply  implement  in 
Part  19  authority  currently  vested  in  the 
Comptroller  under  the  federal  securities 
laws,  or  added  by  the  Government 
Securities  Act  of  1986.  Pub.  L  No.  99-571 
(section  15C  of  the  Exchange  Act,  15 
U.S.C.  780-5). 

18.  Formal  investigations  (Subpart  N). 
Proposed  Subpart  N  would  be  amended 
to  clarify  that  S  19.3[b]  of  Subpart  A, 
dealing  with  conflicts  of  interest  in 
representation,  applies  to  the  formal 
investigation  process. 

19.  Parties  and  representational 
practice  before  the  OCC:  standards  of 
conduct  (Subpart  O).  The  proposed 
Subpart  O  would  contain  rules 
govp.Tiing  sanctions  imposed  on  parties 
and  their  counsel  for  failure  to  comply 
with  the  requirements  of  Part  19.  In 
addition,  the  subpart  would  establish 
rules  to  govern  the  disciplining  of 
individuals  who  practice  before  the 
OCC.  The  subpart  would  not  apply  to 
OCC  employees.  The  OCC  is  proposing 
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the  new  subpart  in  an  effort  to  ensure 
that  attorneys,  accountants,  and  other 
individuals  who  practice  before  the 
OCC  meet  appropriate  standards  of 
conduct.  This  is  consistent  with  the 
OCC's  responsibility  to  the  national 
banking  system  and  the  public  to 
promote  safe  and  sound  banking 
practices. 

Under  proposed  S  19.141  (a),  sanctions 
may  be  imposed  when  any  party  or 
representative  has  acted  in  a  manner 
contrary  to  any  applicable  statute, 
regulation  or  order,  has  engaged  in 
contemptuous  conduct  or  has  materially 
injured  or  prejudiced  some  other  party. 
This  section  is  included  to  clarify  that 
the  presiding  officer  has  authority  to 
e^ectively  deal  with  the  problem  of 
parties  and  their  representatives  who 
fail  to  comply  with  statutory 
requirements.  Part  19  or  an  applicable 
order. 

Sanctions  imposed  in  accordance  with 
§  19.141(b)  may  include  one  or  more  of 
the  following:  (1)  Issuing  an  order 
against  the  party;  (2)  striking  any 
testimony,  rejecting  any  docimientary 
evidence  offered,  or  striking  papers  filed 
by  the  party:  (3)  precluding  the  party 
from  contesting  specific  issues;  (4) 
precluding  the  party  from  challenging 
certain  evidence  offered  by  another 
party;  (5)  refusing  a  late  filing  or 
conditioning  acceptance  of  a  late  filing 
on  any  terms  that  are  just;  and  (6) 
assessing  reasonable  expenses, 
including  attorney's  fees,  incurred  by  the 
other  party  as  a  result  of  the  offending 
party's  improper  action  or  inaction. 

Sanctions  could  be  imposed  by  the 
presiding  officer  upon  the  motion  of  any 
party  or  upon  the  presiding  officer's  own 
motion.  However,  any  sanction  that 
enters  a  final  order  determining  the  case 
on  the  merits  must  be  submitted  to  the 
Comptroller  for  final  ruling. 

No  sanction,  other  than  refusal  to 
accept  late  filings,  shall  be  imposed 
without  notice  and  opportunity  to  be 
heard  in  a  manner  deemed  appropriate 
by  the  presiding  officer. 

Parties'  requests  for  sanctions  or  the 
presiding  officers  imposition  of 
sanctions  would  be  subject  to 
interlocutory  review  in  the  same  manner 
as  other  rulings  of  the  presiding  officer 
(9  19.141(c](3)j.  The  rule  makes  it  clear 
that  the  imposition  of  sanctions 
pursuant  to  S  19.141  would  not  preclude 
the  presiding  officer  or  Comptroller  from 
taking  any  other  action  authorized  by 
law. 

Proposed  S9  19.142  through  19.131,  the 
censure,  suspension  and  debarment 
provisions,  would  apply  to  individuals 
who  practice  before  the  OCC.  Proposed 
S  19.142  sets  forth  the  Comptroller's 
authority  to  censure,  debar  or  suspend 


an  individual  The  rule  authorizes  the 
Comptroller  to  censure,  suspend  or 
debar  any  individual  who.  after  due 
notice  and  opportunity  for  hearing,  is 
found  to  be  incompetent,  disreputable, 
or  who  refuses  to  comply  with  the  rules 
and  regulations  of  Subpart  O,  or  who 
with  intent  to  defraud,  knowingly  or 
willfully  deceives,  misleads  or  threatens 
any  client,  prospective  client,  or  other 
person. 

"Practice"  is  defined  as  any  action 
connected  with  presentations  to  the 
OCC  or  any  of  its  officers  or  employees 
relating  to  a  client's  rights,  privileges  or 
liabilities  under  laws  or  regulations 
administered  by  the  OCC.  This  would 
include,  but  not  be  limited  to: 

(i)  The  preparation  of  any  statement, 
opinion  or  other  paper  by  an  individual 
which  is  filed  with  or  submitted  to  the 
OCC  on  behalf  of  a  person  in  connection 
with  any  application,  notification,  report 
or  docimient,  (ii)  the  representation  of  a 
person  at  conferences,  hearings  and 
meetings,  or  (iii)  the  transaction  of  other 
business  before  the  OCC  on  behalf  of  a 
person  (8  19.143(a)(1)). 

The  term  "practice"  is  not  intended  to 
apply  to  any  work  prepared  by  an 
individual  for  a  bank  at  its  request  in  the 
ordinary  course  of  business.  "Thus,  for 
example,  an  annual  audit  prepared  by  a 
certified  public  accountant  for  a  bank 
and  used  solely  by  the  bank  in  the 
ordinary  course  of  business  would  not 
be  considered  practice  before  the  OCC. 
However,  if  the  CPA  prepared  the  audit 
pursuant  to  the  OCC's  request  to  the 
bank,  for  subsequent  submission  to  the 
OCC.  the  CPA  could  be  considered 
practicing  before  the  OCC. 
(9  29.43(a)(2)). 

Proposed  9  19.145  defines 
"incompetence"  as  conduct  which 
reflects  a  lack  of  knowledge,  judgment 
or  skill  that  a  professional  would 
ordinarily  and  reasonably  be  expected 
to  exercise  under  particular 
circumstances  in  representing  the  rights 
and  interests  of  a  client.  This  would 
include:  (i)  Representing  a  person  in  a 
matter  which  the  professional  knows  or 
should  know  he  or  she  is  incompetent  to 
handle  Without  associating  with  a 
person  who  is  competent  to  handle  the 
matter,  (ii)  handling  any  matter  without 
adequate  preparation;  or  (iii)  neglect  of 
a  matter  entrusted  to  him  or  her. 

Proposed  9  19146  sets  forth  the  bases 
for  suspension  and  debarment  for 
disreputable  conduct.  This  includes,  but 
is  not  limited  to:  (i)  The  willful  violation 
or  aiding  and  abetting  the  violation  of 
federal  banking  laws,  rules  or 
regulations,  (ii)  conviction  of  any 
offense  involving  dishonesty  or  breach 
of  trust,  or  (iii)  knowingly  giving  false  or 
misleading  information  or  participating 


in  giving  false  information  to  the  OCC  or 
any  of  its  employees  or  any  tribunal 
authorized  to  pass  upon  matters 
administered  by  the  OCC  in  connection 
with  any  matter  pending  or  likely  to  be 
pending  before  it.  "Information" 
includes  facts  or  other  statements 
contained  in  testimony,  financial 
statements,  applications  for  enrollment, 
affidavits,  declarations  or  any  other 
documents  or  written  or  oral  statement. 

Disreputable  conduct  also  includes:  (i) 
Directly  or  indirectly  attempting  to 
influence  the  official  action  of  any  OCC 
officer  or  employee  by  use  of  threats, 
false  accusations,  duress  or  coercion  by 
the  offer  of  special  inducement  or 
promise  of  bestowing  any  gift,  favor  or 
thing  of  value;  (ii)  disbarment  or 
suspension  from  practice  by  any 
authority  of  a  state,  possession, 
commonwealth  or  the  District  of 
Columbia  for  conviction  of  a  felony  or 
misdemeanor  involving  moral  turpitude 
in  matters  involving  the  regulatory 
responsibility  of  the  OCC;  and  (iii) 
knowingly  aiding  another  individual  to 
practice  before  the  OCC  during  the  other 
individual's  period  of  suspension, 
disbarment  or  ineligibility. 

Finally,  disreputable  conduct  also 
would  include  (i)  contemptuous  conduct 
in  connection  with  practice  before  the 
OCC.  knowingly  making  false 
accusations  and  statements,  or 
circulating  or  publishing  malicious  or 
libelous  matter  and  (ii)  willful  violation 
of  any  regiilations  governing  Subpart  O. 

Under  proposed  9  19.147.  disciplinary 
proceedings  are  initiated  by  the  report 
to  the  OCC  by  any  person,  including  any 
OCC  employee,  of  conduct  by  an 
individual  practicing  before  the  OCC  in 
a  representative  capacity  that  would 
serve  as  a  basis  for  censure,  suspension 
or  debarment.  If  the  Comptroller 
believes  that  such  individual  has 
engaged  in  conduct  that  would  serve  as 
a  basis  for  censure,  suspension  or 
debarment,  the  Comptroller  or  the 
Comptroller's  delegate  may.  after 
considering  the  views  of  the  individual, 
censure  such  individual  or  commence  a 
formal  disciplinary  proceeding.  The 
proceeding  is  initiated  by  issuance  of  a 
complaint.  Except  in  cases  of 
willfulness,  or  when  time,  the  nature  of 
the  proceeding,  or  the  public  interest  do 
not  permit,  the  Comptroller  will  apprise 
the  individual  against  whom  the 
proposed  action  is  brought  of  the 
conduct  that  is  the  basis  of  the 
proceeding.  That  individual  will  be 
given  the  opportunity  to  comply  with  all 
lawful  requirements  or  take  whatever 
action  may  be  necessary  to  remedy  the 
conduct  that  is  the  basis  for  the 
initiation  of  the  proceeding. 


Proposed  9  19.148  provides  that 
regardless  of  whether  a  debarment  or 
suspension  hearing  has  been 
commenced,  the  Comptroller  may 
initiate  a  conference  with  the  individual 
against  whom  censure,  suspension  or 
debarment  is  being  considered,  for  the 
purpose  of  avoiding  the  institution  of.  or 
decision  in.  a  formal  debarment  or 
suspension  proceeding.  If  the  conference 
results  in  a  stipulation  in  connection 
with  a  proceeding  involving  the 
individual,  the  stipulation  may  be 
entered  on  the  record. 

Proposed  9  19.149  relates  to  hearings 
under  the  new  Subpart  O.  As  proposed, 
hearings  permitted  or  required  under 
Subpart  O  would  be  conducted  before 
an  administrative  law  judge,  using  the 
procedures  in  Part  19  for  adjudicatory 
proceedings.  The  Comptroller  or  the 
Comptroller's  delegate  shall  appoint  a 
person  to  represent  the  OCC  in  the 
hearing.  Any  person  having  prior 
involvement  in  the  matter  which  is  the 
basis  for  the  hearing  would  be 
disqualified  from  representing  the  OCC 
in  the  hearing.  The  hearing  would  be 
closed  to  the  public,  unless  otherwise 
directed  by  the  Comptroller.  The 
presiding  officer  would  issue  a 
recommended  decision  to  the 
Comptroller  who  would  make  the  final 
decision.  The  Comptroller  would, 
however,  have  the  discretion  to  choose 
disciplinary  action  other  than 
suspension  or  debarment,  such  as  a 
written  letter  of  censure. 

Proposed  9  19.150  explains  the  effect 
of  a  final  order  of  debarment  or 
suspension.  If  an  individual  person  is 
debarred,  he  or  she  may  not  practice 
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before  the  OCC  unless  permitted  to  do 
so  by  the  Comptroller.  If  an  individual  is 
suspended,  he  or  she  would  not  be 
permitted  to  practice  before  the  OCC 
during  the  period  of  suspension.  The 
provision  also  states  that  the 
Comptroller  may  give  notice  of  the 
suspension  or  debarment  to  appropriate 
officers  and  employees  of  the  OCC. 
interested  departments  and  agencies  of 
the  Federal  Government,  and 
appropriate  state  authorities  in  the  state 
in  which  the  debarred  or  suspended 
individual  is  or  was  licensed. 

Proposed  9  19.151  provides  that  the 
Comptroller  will  entertain  a  petition  for 
reinstatement  after  the  end  of  one  year 
following  debarment  or  at  such  other 
time  designated  in  the  order  of 
debarment.  The  Comptroller  will  grant 
reinstatement  only  if  the  Comptroller  is 
satisfied  that  the  petitioner's  conduct 
would  be  in  accordance  with  Part  19  and 
that  granting  reinstatement  would  not  be 
contrary  to  the  public  interest. 

B.  Technical  Amendments 

This  proposed  rule  includes  various 
amendments  to  correct  minor  procedural 
deficiencies  that  currently  exist  in  the 
OCC's  administrative  process.  To 
correct  these  problems,  which  can 
impede  the  efficient  operation  and 
consistency  of  the  administrative 
process,  the  OCC  is  amending 
provisions  dealing  with  the  filing  of 
documents  with  the  Hearing  Clerk 
(9  19.11).  stipulations  for  extensions  of 
time  (§  19.5).  and  motions  (9  19.13). 

In  addition,  various  sections  of  12  CFR 
Part  5  must  be  amended  to  reflect  the 
changes  made  to  12  CFR  Part  19. 
Specifically.  9  5.50(g).  which  implements 


provisions  of  the  Change  in  Bank 
Control  Act,  must  be  revised.  These 
technical  revisions  will  be  made  when 
the  final  rule  is  published. 

The  revised  Part  19  shall  be 
applicable  to  any  proceeding  that  is 
commenced  by  the  issuance  of  a  notice 
after  the  effective  date  of  the  final  rule. 
Part  19.  as  it  currently  exists,  shall  apply 
to  any  proceeding  commenced  prior  to 
the  effective  dale  of  the  final  rule  unless, 
with  the  consent  of  the  presiding  officer, 
the  parties  agree  to  have  the  proceeding 
governed  by  revised  Part  19. 

m.  Comments  Requested 

The  OCC  requests  comments  on  a!l 
provisions  of  the  proposed  revision  of 
Part  19.  In  addition,  to  evaluate  the 
effectiveness  of  significant  proposed 
amendments  and  new  provisions,  the 
OCC  specifically  requests  comments  on 
certain  major  issues  relating  to:  (1) 
Procedures  and  criteria  established  for 
interlocutory  review  (9  19.15);  (2)  limited 
participation  by  nonparties  (9  1921);  (3) 
the  amended  discovery  provisions 
{§  19.33):  (4)  public  hearings  in 
administrative  proceedings  (9  19.43);  (5) 
procedures  provided  for  removals  and 
suspensions  where  a  crime  is  charged  or 
a  conviction  is  obtained  (Subpart  K — 
99  19.100-19.103):  and  (6)  sanctions  and 
suspension  and  debarment  of  persons 
from  practicing  before  the  OCC  (Subpart 
O— §§19.140-19.151). 

IV.  Cross  Reference  Chart 

Set  forth  below  is  the  proposed  new 
format  cf  Part  19  which  cross-references 
the  existing  secticns  with  the  proposed 
new  sections. 


CHd  section 
No 

New  section 

No. 

Subpart  A — General  Provisions 

Scooe  of  part. j 

191 
19.0 
1917 
19.3 

19  a 

Definitions 

19  1 

Peta;ntd  authofity 

192 

Appearance  and  practice  before  the  OCC 

193 

£V  fia/te  communications 

194 

Time  limits _ 

196 

19  5 

Sut>part  B— Institiition  of  Adjudicatory  Proceedings:  Pleadings;  Motiorts;  Interlocutory  Review 

Commencement  of  proceedings;  notice  and  answer 

19  2- 

194 

19.5 

1910 

PHing  and  service 

19  11 

Form  and  signature  Of  papers „ 

1912 

Good  faitfi  certification 

1913 

Motions J 

19'7 

19.7(d) 

19  14 

Interfocutory  review 

19  15 

Subpart  C— Parties  and  Limited  Participation  by  Nonparties 

Parties 

19.20 

Limited  participation  by  nonparties 

1921 

Comptroller's  review  of  ruling  on  limited  partiopatinn 



1922 

Subpart  D— Pretiearing  Procedures;  Prehearirig  ConfererKes;  Discovery 

Prefieariog  conferonces;  procedural  matters _ 

19.10(b) 

19  30 
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OM  section 
No. 


New  section 
No. 


Prehearing  exchange  of  information . 

Stipulations 

Discovery 

Subpoenas 


19.8 


Subpart  E— Formal  IHearings 


Conduct  of  formal  hearing 

Auttwity  ol  tfie  presiding  officer 

Judicial  notice:  admissibility  of  copies  and  proffers .. 

Public  hearings 

Confidentiality  of  hearing 


19.10 
19.10(a) 


19.10(c) 
19.16 


Subpart  F— Post  Hearing  Procedures:  Recommended  Decision 


Proposed  findings  and  conclusions;  briefs 

Submissions  by  limited  participants.'. 

Recommended  decision  of  presiding  officer.. 


19.11(a) 
19.11(b) 


19.31 
19.32 
19.33 
19.34 


19.40 
19.41 
19.42 
19.43 
19.44 


19.50 
19.51 
19.52 


Subpart  Q— Review  by  the  Comptroller;  Final  Decision 

Review  of  recommended  decision „ 

1960 

Oral  arguments  before  ttie  Comptroller „ ... 

19.13 
19.14 

1961 

Itotice  of  submission  to  the  Comptroller . .... 

1962 

Remand  of  the  recommended  decision , 

1963 

Decision  of  the  Comptroller 

19.15 

1964 

Stay  of  proceeding  or  final  order 

1965 

Sut>part  H— Cease-and-Desist  Proceedings 

Scope 

19.18 
19.19 
19.21 

19  70 

Notice  o(  charges  and  answer 

19  71 

Cease-and-desist  orders „ „ 

19  72 

Subpart  1— Assessment  of  Civil  Money  Penalty 

Scope 

19.22 
19.23 
19  24 
19.25 

1980 

Notice  of  assessment:  request  for  hearing;  answer 

1981 

Notice  of  hearing „ 

1982 

Assessment  orders 

19.83 

Subpart  J— Removals,  Suspensions  and  Prohibitions  Generally 


Scope 

Notice  of  intention  to  remove  and  answer.. 
Removal  or  prohibition  by  order 


19.26 
19.27 
19.29 


Subpart  L— Disciplinary  Proceedings  Involving  the  Federal  Securities  Laws 


19.90 
19.91 
19.92 


Subpart  K— Removals,  Suspensions  and  Prohibitions  Where  a  Cnme  is  Charged  or  a  Conviction  is  Obtained 

Scope „ 

19.30 
19.31 
19.32 
19.33 

19  100 

Suspension  or  removal 

19  101 

Informal  hearing 

Recommended  and  final  decisions *           

19102 
19  103 

Scope 

Notice  of  charges  and  answer.. 
Disciplinary  orders 


19.34 
19.35 
19.36 


Subpart  M— Exemption  Hearings  Under  Section  12(h)  of  the  Securities  Exchange  Act  of  1934 


Scope 

Application  for  exemption 

Newspaper  notice 

Informal  hearing 

Decision  of  the  Comptroller.. 


1937 
19  38 
19.39 
19.40 
19.41 


19.110 
19.111 
19.112 


19.120 
19.121 
19.122 
19.123 
19.124 


Subpart  N- 

-Formal 

Investigations 

Scope 

1942 
19.43 
19.44 
1945 
19.46 

19  130 

Confidentiality  of  formal  investigations 

19.131 

Order  to  conduct  a  formal  investigation 

19  132 

Rights  ol  witnesses 

19  133 

Seo/ice  of  subpoena  and  payment  of  witness  fees 

19.134 

Subpart  O— Parties  and  Representational  Practice  Before  the  OCC:  Standards  of  Conduct 

Scope 

19  140 

Sanctions  relating  to  conduct  m  an  administrative  proceeding 

19  141 

Censure,  suspension  and  det>arment 

19.142 
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dd  section 
No 


Definitions 


Eligibility  to  Practice 



Incompetence 

Disreputable  conduct 

*• 1 

Initiation  of  disciplinary  proceeding 

1 

Conferences 

1 

Proceedings  under  this  subpart .*. 

" 1 

Effect  of  suspension,  debarment  or  censure „ 

1 

Petition  for  reinstatement 

■                        

i 

Provisions  Deleted  From  Existing  Part  19 


Dcrpositlons 

Temporary  cease  and  desist  orders. 
Suspension  or  piohit>ition  by  notice.. 


199 

19.20 
19.28 


IMew  sect'on 
No 


19U3 
19144 
191^5 
19  1 '-6 
19147 
19  148 
19149 
19150 
19.151 


V.  Special  Studies 

A.  Executive  Order  12291 

The  OCC  has  determined  that  this 
proposed  rule  is  not  a  "major  rule"  and 
therefore  does  not  require  a  regulatory 
impact  analysis. 

B.  Regulatory  Flexibility  Act 

It  is  certified  that  the  proposal,  if 
issued  as  a  final  rule,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  banks  or 
other  small  entities. 

List  of  Subjects  in  12  CFR  Part  19 

National  banks.  Banking. 
Administrative  practice  and  procedure. 
Hearing  procedure.  Ex  parte 
communication. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  Part  19  of  Chapter  1.  Title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  revised  as  follows: 

1.  The  OCC's  rules  of  practice  and 
procedure.  12  CFR  Part  19.  are  revised  to 
read  as  follows: 

PART  19— RULES  OF  PRACTICE  AND 
PROCEDURE 

Subpart  A— General  Provisions 

Sec. 

19.0  Scope  of  part. 

19.1  Definitions. 

19.2  Retained  authority. 

19.3  Appearance  and  practice  before  the 
OCC. 

19.4  Ex  parte  communications. 

19.5  Time  limits. 

Subpart  B — Institution  of  Adjudicatory 
Proceedings;  Pleadings;  Motions; 
Interlocutory  Revietw 

19.10  Commencement  of  proceedings;  notice 
and  answer. 

19.11  Filing  and  service. 

19.12  Form  and  signature  of  papers. 

19.13  Good  faith  certification. 

19.14  Motions. 

19.15  Interlocutory  review. 


Subpart  C— Parties  and  Limited 
Participation  by  Nonparties. 

1920    Parties. 

19.21  Limited  participation  by  nonparties. 

19.22  Comptroller's  review  of  the  ruling. 

Subpart  D — Prehearing  Procedures; 
Prehearing  Conferences;  Discovery 

19.30  Prehearing  conferences;  pr.oceduial 
matters. 

19.31  Prehearing  exchange  of  information. 

19.32  Stipulations. 

19.33  Discovery. 

19.34  Subpoenas. 

Subpart  E— Fonnal  Hearings 

19.40    Conduct  of  forma:  hearings. 

19  41    Aulhoiiiy  of  ihe  presiding  officer. 

19.42  Judicial  notice;  admissibility  of  copies 
and  proffers. 

19.43  Public  hearings. 

19.44  Confidentiality  of  proceeding. 

Subpart  F— Post  Hearing  Procedures; 
Recommended  Decision 

19.50  Proposed  findings  and  conelusions; 
briefs. 

19.51  Submissions  by  limited  participants. 

19.52  Recommended  decision  of  presiding 
officer. 

Subpart  G— Review  by  tfie  Comptroller; 
Final  Decision 

19.60  Review  of  recommended  decision. 

19.61  Oral  argurrents  before  the 
Comptroller. 

19  62    Notice  of  submission  to  the 
Comptroller. 

19.63  Remand  of  the  recommended  decision 
or  order. 

19.64  Decision  of  the  Comptroller. 

19.65  Stay  of  proceeding  or  final  order. 

Subpart  H— Cease-and-Desist  Proceedings 

19.70  Scope. 

19.71  Notice  of  charges  and  a.nswer. 

19.72  Cease-and-df  sist  orders. 

Subpart  I — Assessment  of  Civif  lUoney 
Penalty 

19  80    Scope. 

19.81  Nuiice  of  assessment:  request  for 
hea.'''ng;  answer. 

19.82  Notice  of  hharing. 

19.83  Assessment  orders. 


Subpart  J — Removals,  Suspensions  and 
Prohibitions  Gerteraily 

19.90  Scope. 

19.91  Notice  of  intention  to  remove  and 
answer. 

19.92  Re.Tioval  or  prohibition  by  order. 

Subpart  K— Removals.  Suspensions  and 
Prohibitions  Where  a  Crime  is  Charged  or  a 
Conviction  is  Obtained 

19100  Scope. 

19.101  Suspension  or  removal. 

19.102  Informal  hearing. 

19.103  Recommended  and  final  decisions. 

Subpart  L — Disciplinary  Proceedings 
Involving  the  Federal  Securities  Laws 

19.110  Scope. 

19.111  Notice  of  charges  and  answer. 

19.112  Disciplinary  orders. 

Subpart  M — Exemption  Hearings  Under 
Section  12(h)  of  tne  Securities  Cxchan<>e 
Actoi  1934 

19.120 
19.121 
19.122 
19.123 
19.124 


Scope. 

Application  for  exemption. 

Newspappr  notice. 

Informal  hearing. 

Decision  of  the  ComptrcP.er. 


Subpart  N — Formal  investigations 

19.1.30    Scope. 

19.131  Confidentiality  of  formal 
investigations. 

19.132  Ortler  to  conduct  a  form..-il 
investigation. 

19.133  Rights  of  witnesses. 

19.134  Service  of  subpoena  and  payment  of 
witness  fees. 

Subpart  O — Partias  and  Representational 
Practice  before  the  OCC:  Standards  of 
Co.iduc! 

19.140  Scope. 

19.141  Sanctions  relating  to  conduct  in  an 
administrative  proceedi.^.g. 

19.142  Censure,  suspension  or  debarment. 

19.143  Defiaitions. 

*9''44  El'gibiiity  to  practice. 

19.145  Incompeten' e. 

19.146  Disr'jputabie  conduct. 

19.147  Initiation  of  disciplmary  procepJirvs. 

19.148  Conferences. 

19 149    Ri-ocpedings  unJer  this  subpart. 
19.150    Effect  of  suspension,  d^barmer  t  or 
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19.151    Petition  for  reinstatement. 

Authority:  12  U.S.C.  1817(]),  1818, 1820 
(sees.  7(j),  8  and  10  of  the  Federal  Deposit 
Insurance  Act):  15  U.S.C.  787(h)  and  (i).  78o- 
4(c),  78u.  78W  (sect.  ISB(c).  15C.  17A.  21  and 
23  of  the  Securities  Exchange  Act  of  1934):  5 
U.S.C.  554-557: 12  U.S.C.  504,  93b.  18ie(b). 
1972  (sees.  101, 103. 107.  and  801  of  the 
Financial  Institutions  Regulatory  and  Interest 
Rate  Control  Act  of  1978);  12  U.S.C.  3102. 
3108(n)  (sees.  4  and  13(a)  of  the  International 
Banking  Act  of  1978):  15  U.S.C.  78o-5  (sec.  101 
of  the  Government  Securities  Act  of  1986):  31 
U.S.C.  330. 

Subpart  A— General  Provisions 

§  19.0    Scop*  of  part 

The  rules  of  practice  and  procedure 
prescribed  by  this  Part  are  applicable  to 
adjudicative  proceedings  for  which  a 
hearing  is  provided  by  law  or  is  for 
other  reason  ordered  by  the 
Comptroller,  and  to  formal 
investigations.  These  adjudications 
include: 

(a)  The  issuance  of  a  cease  and  desist 
order 

(b)  The  assessment  of  a  civil  money 
penalty; 

(c)  The  issuance  of  an  order  to  remove 
or  suspend  from  ofHce  any  officer  or 
director  or  prohibit  any  officer  or 
director  or  other  person  from 
participating  in  the  conduct  of  the 
affairs  of  a  bank; 

(d)  The  imposition  of  sanctions  upon 
the  following  persons  where  the  OCC  is 
the  appropriate  regulatory  agency: 

[1]  Any  municipal  securities  dealer  or 
any  person  associated  or  seeking  to 
become  associated  with  such  a 
municipal  securities  dealer 

(2)  Any  government  securities  broker 
or  dealer  or  any  person  associated  with 
such  government  securities  broker  or 
dealer  or 

(3)  Any  transfer  agent. 

(e)  The  exemption  of  an  issuer  or 
class  of  issuers  from  the  provisions  of 
sections  12(g),  13.  or  14  of  the  Securities 
Exchange  Act  (15  U.S.C.  78y|g)  78n  or 
78m).  or  the  exemption  from  section  16 
of  the  Securities  Exchange  Act  of  1934 
("Exchange  Act")  (15  U.S.C.  78p)  of  any 
officer,  director  or  beneficial  owner  of 
securities  of  an  issuer 

(f)  The  disapproval  of  a  proposed 
acquisition  of  control  of  a  national  bank 
or  District  of  Columbia  bank: 

(g)  The  suspension  or  debarment  of 
persons  who  practice  before  the  OCC; 
and 

(h)  The  revocation  of  authority  of  a 
bank  to  exercise  trust  powers. 

S19-1    Definitions. 

For  purposes  of  this  part: 

(a)  "Adjudicatory  proceeding"  means 
a  judicial-type  proceeding  leading  to  the 
formulation  of  a  Hnal  order. 


(b)  "Bank"  means  a  national  bank. 
District  of  Columbia  bank,  or  a  foreign 
bank  operating  as  a  Federal  branch  or 
agency. 

(c)  "Comptroller"  means  the 
Comptroller  of  the  Currency  or  persons 
delegated  to  perform  the  function  of  the 
Comptroller  under  this  part. 

(d)  "Decisional  employees"  means 
those  members  of  the  Comptroller's  or 
presiding  officer's  staffs  who  have  not 
engaged  in  an  investigative  or 
prosecutorial  role  in  a  proceeding  and 
who  may  assist  the  Comptroller  or 
presiding  officer  in  preparing  orders, 
decisions  and  other  documents  under 
this  part. 

(e)  "Ex  parte  communication"  means 
an  oral  or  written  communication  that  is 
not  on  the  record  and  for  which 
reasonable  prior  notice  to  all  parties  has 
not  been  given,  but  does  not  include 
requests  for  procedural  information  or 
status  reports  on  any  matter  or 
proceeding  covered  by  this  part. 

(f)  "Interested  person"  includes  a 
party  or  other  person  who  is  likely  to  be 
adversely  affected  or  aggrieved  by 
matters  to  be  adjudicated  in  a 
proceeding,  and  officers,  agents, 
employees,  associates,  affiliates, 
attorneys,  accountants  or  other 
representatives  when  acting  on  behalf  of 
the  interested  person. 

(g)  "OCC"  means  the  Office  of  the 
Comptroller  of  the  Currency. 

(h)  "OCC's  interested  division"  means 
the  OCC  organizational  unit  that  is 
engaged  in  an  investigative  or 
prosecutorial  fimction  in  connection 
with  a  proceeding  under  this  part. 

(i)  "Party"  means  a  person  named  as  a 
party  in  any  notice  which  commences  a 
proceeding  or  any  person  who  is 
admitted  as  a  party  to  the  proceeding. 
The  OCC's  interested  division  is  a  party 
to  a  proceeding  under  this  part. 

(j)  "Person"  means  an  individual,  sole 
proprietor,  partnership,  corporation 
(including  a  bank),  unincorporated 
association,  trust,  joint  venture  or  other 
entity  or  organization. 

(k)  "Presiding  officer"  means  an 
administrative  law  judge,  or  any  agency 
employee  or  other  person  designated  by 
the  Comptroller  or  the  Comptroller's 
delegate  to  conduct  a  hearing. 

S19.2    Retained  sutttority. 

(a)  Nothing  in  this  part  impairs  the 
powers  of  examination  and 
investigation  conferred  on  the 
Comptroller  by  12  U.S.C.  481. 1818(n). 
1820(c)  or  any  other  provision  of  law. 

(bj  'The  Comptroller  may  at  any  time 
during  a  proceeding,  perform,  or  direct 
or  waive  the  performance  of.  any  act 
that  could  be  performed  by  a  presiding 
officer.  Prior  to  the  appointment  of  a 


presiding  officer,  the  Comptroller  may 
act  in  the  place  of  and  with  the  authority 
of,  a  presiding  officer,  except  that  the 
Comptroller  may  not  hear  a  case  on  the 
merits  or  issue  a  recommended  decision. 

§  19.3    Appearance  and  practice  before  ttte 
OCC. 

(a)  Appearance  before  the 
Comptroller  or  a  presiding  officer. 

(1)  By  non-attorneys.  An  individual 
may  appear  in  his  owti  behalf;  a  member 
of  a  partnership  may  represent  the 
partnership;  a  bona  fide  and  duly 
authorized  employee  or  officer  of  a 
corporation,  trust,  or  association  may 
represent  the  corporation,  trust  or 
association;  and  an  authorized  officer  or 
employee  of  any  government  unit, 
agency,  or  authority  may  represent  that 
unit,  agency,  or  authority  if  the 
individual,  partner,  officer  or  employee 
is  not  suspended  or  debarred  from 
practice  before  the  OCC. 

(2)  By  attorneys.  Any  person  who  is  a 
member  in  good  standing  of  the  bar  of 
the  highest  court  of  any  state, 
possession,  territory,  commonwealth,  or 
the  District  of  Columbia,  and  who  is  not 
suspended  or  debarred  from  practice 
before  the  OCC,  may  represent  parties 
before  the  OCC. 

(3)  Notice  of  appearance.  An 
individual,  partner,  officer,  employee,  or 
attorney  appearing  in  a  representative 
capacity  before  the  OCC  in  an 
adjudicatory  proceeding  shall  file  a 
notice  of  appearance  with  the  Hearing 
Clerk  at  or  before  such  time  that  the 
representative  submits  papers  or 
appears  on  behalf  of  the  person.  The 
notice  of  appearance  must  contain  a 
written  declaration  that  the 
representative  is  currently  qualified  as 
provided  in  paragraphs  (a)(1)  or  (2)  of 
this  section  and  is  authorized  to 
represent  the  particular  party.  Any 
person  who  files  a  notice  of  appearance 
in  an  adjudicatory  proceeding  thereby 
agrees,  and  is  authorized  to  accept 
service  on  behalf  of  the  represented 
party. 

(b)  Conflict  of  interest  in 
representation.  No  person  shall  appear 
in  a  proceeding  or  a  formal  investigation 
conducted  pursuant  to  Subpart  N  in  a 
representative  capacity  if  that 
representation  may  be  materially  limited 
by  that  person's  responsibilities,  to  a 
third  person,  or  by  the  person's  own 
interests.  The  Comptroller  or  the 
presiding  officer  may  take  protective 
measures  at  any  stage  of  a  proceeding 
or  during  a  formal  investigation  to  cure 

a  potential  or  actual  conflict  of  interest 
in  representation,  including  the  issuance 
of  an  order  disqualifying  an  individual 
from  appearing  in  a  representative 


capacity  for  the  duration  of  the 
proceeding  or  investigation. 

§  19.4    Ex  parte  communications. 

(a)  Prohibitions  against  ex  parte 
communications.  The  presiding  officer 
shall  not  consult  with  any  party  on  any 
matter  relevant  to  the  merits  of  a 
proceeding,  prior  to  entry  of  a  final 
order  which  is  no  longer  subject  to 
review  or  reconsideration,  without 
notice  and  opportunity  for  all  parties  to 
participate.  No  party  or  person  shall 
make  or  knowingly  cause  to  be  made  to 
the  Comptroller,  the  presiding  officer,  or 
decisional  employees  of  the  Comptroller 
or  the  presiding  officer  an  ex  parte 
communication  relevant  to  the  merits  of 
a  proceeding.  The  Comptroller,  presiding 
officer,  or  decisional  employees  shall 
not  make  or  knowingly  cause  to  be 
made  to  a  party  or  any  person,  an  ex 
parte  communication  relevant  to  the 
merits  of  a  proceeding. 

(b)  Procedures  for  handling  ex  parte 
communications.  The  Comptroller, 
presiding  officer,  decisional  employee, 
or  party  who  receives,  makes,  or 
knowingly  causes  to  be  made  an  ex 
parte  communication  prohibited  by  this 
section  shall: 

(1)  Place  on  the  record  of  the 
proceeding: 

(i)  All  such  written  communications; 

(ii)  Memoranda  stating  the  substance 
of  all  such  oral  communications:  and 

(iii)  All  written  responses,  and 
memoranda  stating  the  substance  of  all 
oral  responses,  to  the  materials 
described  in  paragraph  (b}(l)(i)  and  (ii) 
of  this  section; 

(2)  Promptly  serve  written  notice  of 
the  ex  parte  communication  and 
responses  thereto  on  all  parties  to  the 
proceedings. 

(c)  Sanctions.  Any  party  or  person 
who  makes  a  prohibited  ex  parte 
communicaiion.  or  who  encourages  or 
solicits  another  to  make  any  such 
communication,  may  be  subject  to  any 
appropriate  sanction  or  sanctions 
imposed  by  the  Comptroller  or  the 
presiding  officer  including,  but  not 
limited  to,  exclusion  from  the 
proceedings  and  an  adverse  ruling  on 
the  issue  which  is  the  subject  of  the 
prohibited  communication. 

(d)  Applicability  of  prohibitions  and 
sanctions  against  ex  parte 
communications.  (1)  The  prohibitions  of 
this  section  against  ex  parte 
communications  shall  apply: 

(i)  To  any  person  who  has  actual 
knowledge  that  a  proceeding  has  been 
or  will  be  commenced  pursuant  to 
§  19.10(a). 

(ii)  To  all  persons  who  have  been 
given  notice  that  a  proceeding  has  been 


or  will  be  commenced  pursuant  to 
§  19.10(a). 

(2)  The  prohibitions  of  this  section 
shall  remain  in  effect  until  a  final  order 
has  been  entered  in  a  proceeding  which 
is  no  longer  subject  to  review  or 
reconsideration  by  the  OCC. 

§19.5    Timeilmtts. 

(a)  Computation.  In  computing  any 
period  of  time  prescribed  or  allowed  by 
this  part,  the  date  of  the  act  or  event 
from  which  the  period  of  time  begins  to 
run  is  not  included.  The  last  day  of  the 
period  computed  is  included,  unless  it  is 
a  Saturday,  Sunday,  or  Federal  holiday, 
in  which  event  the  period  runs  until  the 
end  of  the  next  day  which  is  not  a 
Saturday,  Sunday,  or  Federal  holiday. 
Intermediate  Saturdays,  Sundays  and 
Federal  holidays  are  not  included  in  the 
computation  if  the  time  period  for 
performance  is  10  days  or  less.  If  the 
period  of  time  runs  from  the  date  of 
service,  and  service  has  been  made  by 
mail,  three  days  shall  be  added  to  the 
prescribed  period  from  the  date  when 
the  matter  served  is  deposited  in  the 
mail. 

(b)  Change  of  time  limits.  Except  as 
otherwise  provided  by  law  or  this  part, 
the  presiding  officer  may  extend  the 
time  limits  prescribed  by  these  rules  or 
by  any  notice  or  order  issued  in  the 
proceedings.  Prior  to  the  appointment  of 
a  presiding  officer  and  after  the  filing  of 
a  recommended  decision  pursuant  to 

§  19.52,  the  Comptroller  may  rule  on 
extensions  or  may  delegate  the  authority 
to  rule  on  requests  for  extensions. 

(c)  Stipulation  of  time  limits.  The 
parties  may,  by  stipulation,  propose 
changes  to  the  time  hmits  specified  by 
this  part  or  any  notice  or  order  issued 
thereunder.  The  parties  shall  notify  the 
presiding  officer  or  the  Comptroller  in 
writing  of  any  stipulation.  If  the 
presiding  officer  or  the  Comptroller  does 
not  within  10  days  of  receipt  of  the 
written  notification  disapprove  the 
proposed  stipulated  time  limits  and  set 
different  time  limits,  the  stipulated  time 
limits  shall  stand. 

Subpart  B— Institution  oi  Adjudicatory 
Proceedings;  Pleadings;  IMottons; 
interlocutory  Review 

§  19.10    Commencement  of  proceedings; 
notice  and  answer. 

(a)  Notice.  Proceedings  are 
comm.enced  by  a  notice  served  by  the 
OCC's  intorested  division  upon  the 
party  or  parties  afforded  a  hearing  and 
filed  with  the  Hearing  Clerk.  The  notice 
may,  for  example,  be  a  notice  of 
charges,  described  in  §§  19.71  or  19.111 
or  a  notice  of  assessment  of  a  civil 
money  penalty,  described  in  §  19.81.  In 


the  case  of  a  dissppiovs!  of  a  chdnge  in 
bank  control,  the  OCC's  interested 
division  shall,  after  receipt  of  a  timely 
request  for  hearing  from  a  proposed 
acquirer  initially  disapproved  as 
provided  under  §  5..T0(g)(lj(lv)  of  this 
chapter,  commence  the  proceeding  by 
issuance  of  a  notice  of  reasons  for  the 
proposed  disapproval.  The  matters  of 
fact  and  law  alleged  in  a  notice  may  be 
a.mended  by  the  OCC's  interested 
division  at  any  stage  of  the  proceedings. 
Such  amended  notice  may  require  an 
answer  from  the  parly  or  par;i-°s  serv'^d 
and  the  presiding  officer  or  Comptroller 
may  sf:t  a  new  hearing  date. 

(b)  Answer  is  required.  Uiiless  a 
different  period  is  specified  by  the 
Comptroller  or  the  presiding  officer,  a 
part>'  who  does  not  wish  to  consent  to  j 
final  order  must  file  an  answer  within  23 
days  after  being  3er\'ed  with  a  notice 
which  commences  the  proceeding.  A^y 
subsequent  notice  which  contains 
amended  allegations  and  by  its  terms 
requires  an  answer  must  similarly  be 
answered  within  20  days. 

(c)  Content  of  answer.  An  answer 
filed  under  this  section  shall  concisely 
state  any  defenses  and  specifically 
admit  or  deny  each  allegation  in  the 
notice.  Any  allegation  not  denied 
specifically  is  deemed  to  be  admitted  ,\ 
party  who  lacks  information  or 
knowledge  sufficient  to  form  a  belief  as 
to  the  truth  of  any  particular  allegation 
shall  so  state.  A  statement  of  lack  of 
information  has  the  effect  of  a  denial  .\ 
party  who  intends  in  good  faith  to  deny 
only  a  part  of  an  allegation  shall  specify 
what  is  true  and  deny  only  the 
remainder. 

(d)  Effect  offcilu.e  to  ansiver  Failure 
of  a  paity  to  file  an  answer  required  by 
this  section  within  the  prescribed  time 
or  failure  of  a  party  to  contest  any 
allegation  contairtd  in  the  notice  shall 
constitute  a  waiver  of  the  right  to  appt-  .r 
and  contest  the  allegations  contained  in 
the  notice.  If  no  answer  is  filed,  upon  ti.e 
motion  of  ihe  OCC's  interested  divisio':. 
the  presiding  officer  or  the  Comptroller. 
without  further  notice  to  tiie  party,  may 
find  the  facts  in  the  notice  to  be  as 
alleged  and  may.  without  any  revie;v  of 
the  facts,  issue  ard  serve  such  order  as 
he  or  she  deems  appropriate.  The 
Com.ptroller  or  the  presirii.^'?  officer,  fur 
good  cau.se  shown,  may  permit  the  filing 
of  a  dr!  jyed  answer. 

§  1 9. 1 1    Filing  and  service. 

(a)  Filing.  Parties  shall  submit  their 
filings  to  the  OCC  Hearing  Clerk  or 
other  person  designated  to  receive 
documents  for  the  OCG  in  an 
administrative  proceeding.  Filings  to  be 
made  with  the  Hecir'ng  Cieik  inrludc 
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any  notice  which  commences  a 
proceeding  and  any  answer  thereto;  any 
amended  notice  and  answer  thereto:  any 
notice  of  hearing;  any  order  or  ruling 
(except  one  which  is  entered  during  the 
course  of  a  hearing  and  is  part  of  the 
hearing  transcript);  every  written 
motion,  memorandum,  notice, 
appearance,  proof  of  service  or  similar 
paper  any  stipulation  of  the  parties;  the 
hearing  transcript  together  with  all 
exhibits  admitted  into  evidence; 
proposed  findings  and  conclusions  by 
the  parties;  the  findings  and  conclusions 
and  recommended  decision  of  the 
presiding  officer;  parties'  notices  of 
appeal  and  exceptions;  any  submissions 
by  limited  participants:  and  the  decision 
and  final  order  of  the  Comptroller. 

(b)  Address  for  filing.  All  materials 
req^uired  to  be  filed  with  the  OCC  or  the 
Comptroller  in  any  proceeding  shall  be 
filed  with  the  Hearing  Clerk.  Office  of 
the  Comptroller  of  the  Currency, 
Washington,  DC.  Any  document 
submitted  for  Tiling  may  be  sent  to  the 
Hearing  Clerk  by  mail,  express  mail  or 
hand  delivery  but  must  be  received  by 
the  Hearing  Clerk  in  Washington.  DC.  or 
postmarked  on  or  before  the  due  date 
for  the  particular  filing.  Any  party  who 
serves  documents  on  another  party  shall 
simultaneously  or  promptly  thereafter 
file  such  documents  with  the  Hearing 
Clerk. 

(c)  Service.  Except  as  otherwise 
provided  in  this  part,  each  party  who 
files  papers  must  serve  a  copy  thereof 
on  the  presiding  officer,  the  Comptroller 
or  the  Comptroller's  delegate  if  a 
presiding  officer  has  not  been  appointed, 
and  on  the  attorney  or  representative  of 
record  of  every  other  party.  A  copy  of 
all  papers  filed  with  the  presiding  officer 
or  the  Comptroller  shall  be 
simultaneously  or  promptly  thereafter 
served  on  the  parties  or  their 
representatives.  Service  may  be  by 
personal  service,  private  delivery 
service  or  by  express,  certified  or  first 
class  mail.  If  a  party  is  not  represented, 
service  shall  be  made  at  the  last  known 
address  of  the  party  as  shown  on  the 
records  of  the  OCC. 

(d)  Proof  of  senice.  A  party  must  file 
proof  of  service  before  action  may  be 
taken  thereon.  The  proof  shall  show  the 
date  and  manner  of  service,  and  may  be 
by  written  declaration  of  the  person 
making  service,  or  by  certificate  of  an 
attorney  or  other  representative  of 
record.  Failure  to  file  proof  of  service 
shall  not  affect  the  validity  of  service. 
The  presiding  oincer  may  allow  the 
proof  to  be  amended  or  supplied,  unless 
to  do  so  would  result  in  material 
prejudice  to  a  party. 


S  19.12    Fonn  and  signatur*  of  paper*. 

All  documents  filed  by  a  party  must 
be  printed  or  typewritten,  and  copies 
served  upon  the  presiding  officer,  the 
Comptroller,  and  the  parties  must  be 
clear  and  legible.  The  original  of  all 
papers  filed  by  any  party  shall  be  signed 
by  that  party's  attorney.  If  a  party  is  not 
represented  by  an  attorney,  the  papers 
shall  be  signed  by  the  party,  an  officer 
thereof,  or  a  duly  authorized 
representative. 

§19.13    Good  faith  certification. 

(a)  General  requirement.  After  the 
Comptroller  or  the  Comptroller's 
delegate  issues  the  Notice,  every 
subsequent  written  presentation  by  a 
party  represented  by  an  attorney  shall 
be  signed  by  at  least  one  attorney  of 
record  in  his  or  her  individual  name  and 
shall  state  that  attorney's  address  and 
telephone  number.  A  party  who  is  not 
represented  by  an  attorney  shall  sign  his 
or  her  presentation  of  record  and  state 
his  or  her  address  and  telephone 
number. 

(b)  Effect  of  signature.  (1)  The 
signature  of  an  attorney  or  party 
constitutes  a  certification  that  the 
attorney  or  party  has  read  the  written 
presentation  of  record;  that  to  the  best 
of  his  or  her  knowledge,  information, 
and  belief  formed  after  reasonable 
inquiry,  the  pleading,  motion,  or  other 
presentation  of  record  is  well  grounded 
in  fact  and  is  warranted  by  existing  law 
or  a  good  faith  argument  for  the 
extension,  modification,  or  reversal  of 
existing  law:  and  that  it  is  not 
interposed  for  any  improper  purpose, 
such  as  to  harass  or  to  cause 
unnecessary  delay  or  needless  increase 
in  the  cost  of  litigation. 

(2)  If  a  written  presentation  of  record 
is  not  signed,  it  shall  be  stricken  unless 
it  is  signed  promptly  after  the  omission 
is  called  to  the  attention  of  the  pleader 
or  movant. 

(c)  Effect  of  waking  oral  motion  or 
argument.  The  act  of  making  any  oral 
motion  or  oral  argument  by  any  attorney 
or  party  constitutes  a  certification  by 
him  or  her  that  to  the  best  of  the 
attorney's  or  party's  knowledge, 
information,  and  belief  formed  after, 
reasonable  inquiry,  the  statements  are 
well  grounded  in  fact  and  are  warranted 
by  existing  law  or  a  good-faith  argument 
for  the  extension,  modification,  or 
reversal  of  existing  law,  and  are  not 
interposed  for  any  improper  purpose, 
such  as  to  harass  or  to  cause 
unnecessary  delay  or  needless  increase 
in  the  cost  of  Utigation. 

(d)  Sanctions  for  violations.  If  a 
pleading,  motion,  or  other  presentation 
is  made  in  violation  of  this  section,  on 
the  motion  of  any  party  or  on  his  or  her 


own  motion,  the  presiding  officer  or  the 
Comptroller  may  impose  upon  the 
attorney,  the  represented  party,  or  both, 
an  appropriate  sanction  authorized  in 
Subpart  O. 

S  19.14    Motions. 

(a)  Written  and  oral  motions.  An 
application  or  request  for  an  order  or 
ruling,  unless  otherwise  specifically 
provided  in  this  part,  must  be  made  by  a 
written  motion.  A  motion  may  be  made 
orally  in  a  hearing  unless  the  presiding 
officer  or  the  Comptroller  directs  that 
the  oral  motion  be  reduced  to  writing. 
All  motions  must  state  the  order  or  relief 
sought  and  be  supported  by  a  statement 
which  states  concisely  the  grounds  or 
basis  for  the  relief  and  the  authority 
relied  upon.  Each  party  must  serve  the 
motion  on  the  opposing  partj-  or  parties 
and  file  the  motion  with  the  Hearing 
Clerk  pursuant  to  S  1911.  All  written 
motions  must  be  accompanied  by  a 
proposed  order. 

(b)  Representation  and  disposition. 
Prior  to  the  appointment  of  a  presiding 
officer,  the  Comptroller  may  rule  on  all 
motions,  defer  them  until  the 
appointment  of  a  presiding  officer  or 
delegate  the  authority  to  rule  upon 
motions  for  extensions  of  time.  After  a 
presiding  officer  has  been  appointed,  the 
presiding  officer  shall  rule  on  all 
motions,  except  that  the  Comptroller 
shall  rule  on  motions  for  public  hearings 
filed  pursuant  to  S  19.43  and  motions  for 
interlocutory  review  which  do  not 
require  certification  by  the  presiding 
officer  pursuant  to  S  19.15(e)  and 

§  19.15(f).  The  presiding  officer  may  for 
good  cause,  clearly  stated  in  writing, 
refer  any  motion  to  the  Comptroller  for 
ruling.  "The  Comptroller  may  request  that 
the  presiding  officer  file  a  proposed 
disposition  of  the  motion  with  relevant 
comments  and  observations.  If  the 
Comptroller  does  not  fmd  sufficient 
good  cause  to  support  the  referral  of  the 
motion,  the  Comptroller  may  remand  the 
motion  to  the  presiding  officer.  The 
Comptroller  shall  rule  upon  all  motions 
made  after  a  recommended  decision  is 
filed  by  the  presiding  officer  pursuant  to 
§  19.52. 

(c)  Motions  to  dismiss.  (1)  The 
presiding  officer  may  deny  but  may  not 
grant  any  motion  which  would  dismiss 
the  proceedings  or  which  would  result  in 
a  final  determination  on  the  merits  of 
the  proceedings.  The  presiding  officer 
must  submit  any  ruling  which  would 
grant  such  a  motion  as  a 
recommendation  to  the  Comptroller  who 
will  make  the  final  ruling.  The 
Comptroller  shall  make  such  a  final 
ruling  on  motions  to  dismiss  in  all 
proceedings  covered  by  this  part. 
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including  suspension,  removal  and 
prohibition  proceedings  commenced 
pursuant  to  Subpart  J. 

(2)  The  presiding  officer  may  not 
f  ubmit  a  ruling  that  grants  a  motion 
described  in  paragraph  (c)(1)  of  this 
section  to  the  Comptroller  unless  the 
presiding  officer  finds  for  good  cause 
stated  with  particularity  in  writing  that 
the  granting  of  the  motion  is  warranted. 

(d)  Answers  to  motions.  Within  10 
days  after  service  of  any  written  motion, 
or  within  a  longer  or  shorter  period 
established  by  this  part  or  fixed  by  the 
presiding  officer  or  the  Comptroller,  any 
party  may  file  a  written  answer  or 
objection  to  a  motion.  All  answers  to 
written  motions  must  be  accompanied 
by  a  proposed  order.  Any  party  who 
does  not  file  a  response  to  a  motion  is 
deemed  to  have  consented  to  the  relief 
sought  by  the  motion.  The  party 
requesting  the  motion  has  no  right  to 
reply  to  the  answer,  except  as  permitted 
by  the  presiding  officer  or  the 
Comptroller.  Any  requests  by  parties  to 
file  additional  replies  must  be  made  by 
filing  a  motion  for  leave  to  respond  with 
the  presiding  officer  or  the  Comptroller. 

(e)  Dilatory  motions  not  permitted. 
Repetitive  or  numerous  motions  which 
raise  the  same  issues  or  arguments  or 
deal  with  the  same  subject  matter  are 
considered  dilatory  motions  and  are  not 
permitted.  The  Comptroller  or  the 
presiding  officer  may  assess  costs 
attendant  to  processing  or  ruling  on 
dilatory  motions  against  the  filing  party. 
Fihng  of  dilatory  motions  by  a  party 
may  form  the  basis  for  disciplinary 
action  under  Subpart  O  of  this  part. 

(f)  Oral  arguments;  briefs.  No  oral 
argument  will  be  held  on  motions  except 
as  otherwise  directed  by  the  presiding 
officer  or  the  Comptroller.  Written 
memoranda,  briefs,  affidavits  and  other 
relevant  material  or  documents  may  be 
filed  in  support  of  a  motion  or  an 
answer. 

§  19.15    interlocutory  review. 

(a)  General  rule.  The  Comptroller  will 
not  review  a  ruling  of  a  presiding  officer 
prior  to  the  submission  of  the  record  to 
the  Co.Tptroller  unless  extraordinary 
circumstances  warrant  the  Comptroller's 
prompt  review. 

(b)  Motion  to  the  presiding  officer.  (1) 
During  a  proceeding  any  party  may  file 
a  motion  requesting  the  presiding  officer 
to  certify  a  contested  ruling  to  the 
Comptroller.  The  motion  shall  be  made 
in  writing  within  10  days  of  the 
presiding  officer's  notification  to  parties 
of  the  ruling.  The  motion  must  state  the 
grounds  relied  on,  reasons  why  the 
presidirvj  officer  should  permit 
interiocu'  'ry  review,  and  a  statement 
regarding  the  manner  in  which  the 


Comptroller's  prompt  review  will 
prevent  detriment  to  the  public  interest 
or  irreparable  harm  to  any  person.  Any 
opposing  party  may  file  an  answer  to  a 
motion  for  interlocutory  review  within 
10  days  of  receipt  of  the  motion. 

(2)  (i)  A  presiding  officer  may  not 
certify  a  ruling  for  interlocutory  review 
to  the  Comptroller  unless  a  party  so 
requests  and  the  presiding  officer 
determines  that  the  Comptroller's 
prompt  review  of  the  contested  ruling  is 
necessary  to  prevent  detriment  to  the 
public  interest  or  irreparable  harm  to 
any  person.  Further,  the  presiding  officer 
must  find  that  (A)  the  ruling  involves  a 
controlling  question  of  law  or  policy  as 
to  which  substantial  grounds  exist  for  a 
difference  of  opinion;  or  (B)  an 
immediate  appeal  ft'om  the  ruling  may 
materially  advance  the  ultimate 
termination  of  the  proceeding;  or  (C) 
subsequent  review  or  consideration  of 
the  issue  at  the  conclusion  of  the 
proceeding  will  be  an  inadequate 
remedy;  or  (D)  a  subsequent  reversal  of 
the  ruling  would  cause  unusual  delay  or 
expense,  taking  into  consideration  the 
probability  of  such  a  reversal. 

(ii)  Upon  consideration  of  the  factors 
enumerated  in  paragraph  (b)(2)(i)  of  this 
section,  the  presiding  officer  shall  either 
grant  or  deny  the  motion.  If  the  motion 
is  granted,  the  presiding  officer  shall 
certify  the  ruling  for  review  by  the 
Comptroller.  The  certification  must  be  in 
vmting  and  shall  set  forth  the  relevant 
issues,  an  explanation  of  Lhe  ruling  on 
the  issues,  and  specific  reasons  for 
granting  the  moving  party's  request  for 
review  by  the  Comptroller.  If  the 
presiding  officer  denies  the  motion  or  if 
the  Comptroller  declines  to  consider  the 
certified  ruling,  the  objection  to  the 
ruling  will  be  reviewed  in  the  ordinary 
course  of  the  proceeding  as  if  the  appeal 
had  not  been  made. 

(c)  Appeal  to  the  Comptroller.  The 
Comptroller  shall  dismiss  a  motion  for 
interlocutory  appeal  if  the  presiding 
officer's  certification  was  improvidently 
granted  or  if  the  Comptroller  determines 
that  prompt  consideration  of  the  motion 
is  not  necessary  pursuant  to  the 
standards  set  forth  in  paragraph  (b)(2)(i) 
of  this  section. 

(d)  Suspension  of  proceeding.  Neither 
a  motion  for  interlocutory  review  nor  the 
granting  of  a  motion  under  this  section 
shall  suspend  or  stay  the  proceeding 
before  the  presiding  officer  unless 
otherwise  ordered  by  the  presiding 
officer  or  the  Comptroller.  Any  stay  or 
series  of  stays  of  longer  than  30  days 
must  be  approved  by  the  Comptroller 
upon  the  motion  of  a  party,  or  the 
request  of  the  presiding  officer. 

(e)  Appeal  to  the  Comptroller  without 
certification.  Interlocutory  review  by 


appeal  to  the  Comptroller  without 
certification  by  the  presiding  officer  is 
allowed  for  motions  for  limited 
participation  as  a  nonparty  pursuant  to 
§  19.21  and  for  motions  contesting  the 
presiding  officer's  order  as  to  which 
documents  and  sessions  of  a  hearing  are 
to  be  made  public  when  a  public  hearing 
has  been  granted  pursuantto  §  19  43. 
The  provisions  of  this  section  shall 
apply  except  that  motions  for 
interlocutory  review  must  be  addressed 
to,  and  ruled  upon  by,  the  Comptroller 
or  the  Comptroller's  delegate.  Parties 
must  file  motions  with  the  Hearing 
Clerk. 

(f)  Interlocutory  review  upon 
Comptroller's  motion.  The  Comptroller 
may,  as  deemed  appropriate  and  in  the 
interest  of  justice,  and  on  his  or  her  own 
motion  or  the  motion  of  any  party, 
review  any  ruling  of  the  presiding  officer 
which  has  been  denied  certification. 

Subpart  C— Parlies  artd  Limited 
Participation  by  Nonparties 

§19.20    Parties. 

The  parties  to  an  adjudicatory 
proceeding  are  the  OCCs  interested 
division  and  each  party  named  in  the 
notice  pursuant  to  §  19.10.  A  party 
ceases  to  be  a  party  when  a  default  is 
entered  against  the  party  named  in  the 
notice  or  when  the  OCCs  interested 
division  accepts  an  offer  of  settlement 
from  the  party. 

§  19.21    Umtted  participation  by 
nonparties. 

Any  person  with  an  official  interest  in 
the  proceeding  and  who  desires  to 
participate  orally  or  in  writing  in  a 
proceeding  must  make  a  written 
application  in  the  form  of  a  motion  with 
the  presiding  officer.  The  motion  shall 
set  forth  the  grounds  upon  which  the 
application  is  based,  the  nature  and 
extent  of  the  applicant's  interest  in  the 
proceeding,  the  issues  on  which  the 
applicant  wishes  to  participate,  and  the 
manner  in  which  the  applicant  wishes  to 
participate.  Any  party  may  file  an 
answer  to  the  motion.  The  presiding 
officer  shall  rule  on  the  motion  and  may. 
by  order,  permit  oral  or  written 
participation  by  nonparties  to  such 
extent  and  upon  such  terms  as  the 
presiding  officer  deems  proper. 

§  19.22    Comptroller's  review  of  ttte  ruling. 

The  presiding  officer's  rulings  on 
applications  under  §  19.21  are  subject  to 
interlocutory  review  by  the  Comptroller 
without  certification  by  the  presiding 
officer  in  accordance  with  §  19 15(e)  of 
this  part. 
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Subpart  D— PralMarlng  Procedures; 
Pr«b«arlng  Confertncct;  Discovery 

§  19.30    PrelieerinQ  conferencesy 
procedural  matters. 

(a)  Prehearing  conferences  and 
memoranda.  In  any  proceeding  the 
presiding  officer  may  require  ^e 
submission  of  prehearing  memoranda  by 
the  parties.  The  presiding  officer  also 
may  schedule  one  or  more  prehearing 
conferences  for  the  purpose  of: 

(1)  Clarifying  issues; 

(2)  Examining  the  possibility  of 
obtaining  stipulations,  admissions  of 
fact,  or  determining  the  authenticity  or 
content  of  documents; 

(3)  Determining  matters  of  which 
official  notice  may  be  taken; 

(4)  Discussing  amendments  to 
pleadings; 

(5)  Limiting  the  number  of  witnesses; 

(6)  Discussing  the  adoption  of 
shortened  procedures; 

(7)  Discussing  other  matters  that  may 
aid  the  orderly  disposition  of  the 
proceeding;  and 

(8)  Promoting  a  fair  and  expeditious 
hearing. 

(b)  Presiding  officer's  prehearing 
memorandum.  At  or  within  a  reasonable 
time  following  the  conclusion  of  a 
prehearing  conference,  the  presiding 
officer  shall  serve  each  party  with  a 
prehearing  memorandum  containing 
agreements  reached  and  any  procedural 
determinations  made,  unless  the 
conference  has  been  recorded  and 
transcribed  and  a  copy  of  the  transcript 
has  been  made  available  to  each  party. 
Any  agreements  reached  among  the 
parties  at  the  prehearing  conference  or 
otherwise,  become  part  of  the  record 
and  bind  the  parties  unless  the  presiding 
officer  permits  otherwise  for  good  cause 
shown. 

S  19.31    Prehearing  exchange  of 
information. 

(a)  Witnesses.  Within  a  period  of  time 
established  by  the  presiding  officer  and 
prior  to  the  scheduled  hearing  date,  each 
party  shall  file  with  the  presiding  officer 
a  written  list  of  witnesses  to  be  called  to 
testify  at  the  hearing.  The  list  must 
contain  the  name  and  address  of  each 
witness,  a  brief  description  of  the  matter 
about  which  the  witness  is  to  testify  and 
the  relevance  of  the  witness'  testimony. 
The  party  filing  the  list  of  witnesses 
must  serve  a  copy  on  every  other  party 
to  the  proceeding.  The  presiding  officer 
shall  not  allow  any  witness  to  testify 
who  is  not  included  in  the  witness  list, 
except  for  good  cause  shown. 

(b)  Exhibits.  Within  a  period  of  time 
established  by  the  presiding  officer  and 
prior  to  the  scheduled  hearing  date,  each 
party  shall  file  with  the  presiding  officer 


a  written  list  of  exhibits  to  be  offered 
into  evidence  at  the  hearing.  This  list  of 
exhibits  must  contain  a  brief  description 
of  the  content  and  relevance  of  each 
exhibit,  together  with  a  copy  of  each 
exhibit.  The  party  filing  the  list  of 
exhibits  and  copies  of  exhibits  must 
serve  a  copy  on  every  other  party  to  the 
proceeding.  The  presiding  officer  shall 
not,  except  for  good  cause  shown, 
accept  into  evidence  at  hearing  any 
exhibit  which  is  not  listed  and  copied, 
(c)  Effect  of  failure  to  exchange  pre- 
hearing information. 

(1)  Any  party  that  fails  to  exchange 
proposed  exhibits  or  witness  lists  as 
required  by  paragraphs  (a)  and  (b]  shall 
be  deemed  to  have  forfeited  its  right  to 
introduce  any  exhibits  or  call  any 
witness  in  its  case-in-chief  at  the 
hearing.  Any  exhibit  or  witness  not 
included  in  the  party's  fmal  exhibit  or 
witness  list  may  not  be  introduced  or 
called  by  that  party  in  its  case-in-chief 
at  the  hearing.  Relief  from  this 
subsection  may  be  granted  by  the 
presiding  officer  only  for  good  cause 
shown  and  upon  such  terms  as  are  just. 

(2)  Upon  the  failure  of  any  party  to 
comply  fully  and  in  good  faith  with  the 
requirements  of  this  section,  including 
without  limitation,  the  failure  to 
stipulate  to  facts  or  to  the  authenticity 
or  admissibility  of  documents  as  to 
which  there  is  no  good-faith  dispute,  the 
presiding  officer  may,  on  the  motion  of 
any  party,  or  on  the  presiding  ofHcer's 
own  motion,  impose  any  appropriate 
sanction  authorized  in  Subpart  O. 

919.32    Stipulations. 

The  parties  may,  by  stipulation  in 
writing  at  any  stage  of  the  proceeding, 
or  orally  at  hearing,  agree  on  any 
pertinent  facts  in  ^e  proceeding.  Signed 
stipulations  and  oral  stipulations  made 
part  of  the  record  shall  be  binding  on  the 
parties. 

§  19.33    Discovery. 

(a]  General  Rule.  This  section  does 
not  grant  an  absolute  right  to  discovery, 
but  allows  the  presiding  officer,  upon  a 
showing  of  relevance,  materiality,  and 
need,  to  permit  discovery.  Discovery  in 
administrative  proceedings  is  not 
favored  and,  in  practice,  is  allowed  only 
when  a  showing  of  good  cause  clearly 
has  been  made  by  the  applying  party. 

(b)  Upon  order.  Upon  application  of  a 
party,  the  presiding  ofHcer  may  order 
discovery  at  any  stage  of  a  proceeding. 

(1)  Application.  The  party  requesting 
discover^'  must  file  a  written  application 
in  the  form  of  a  motion  with  the 
presiding  officer  stating: 

(i)  The  nature  or  type  of  discovery 
requested: 


(ii)  The  matters  with  which  the 
discovery  will  be  concerned; 

(iii)  The  relevance  of  the  discovery; 

(iv)  The  materiality  of  the  discovery; 
and 

(v)  Demonstrated  need  for  the 
discovery. 

The  party  making  the  application  must 
serve  a  copy  of  the  application  on  every 
other  party  to  the  proceeding. 

(2)  Response  to  an  application.  A 
party  opposing  the  application  for 
discovery  may  file  a  response  to  the 
application  within  10  days.  Failure  of  a 
party  to  respond  to  an  application  is 
deemed  a  waiver  of  objection  to  the 
discovery  sought  by  the  applying  party. 

(3)  Decision.  If,  after  consideration  of 
all  circumstances,  the  presiding  officer 
determines  that  discovery  in  whole  or  in 
part  is  uimecessary,  imreasonable, 
oppressive,  excessive  in  scope  or  unduly 
burdensome,  the  presiding  officer  may 
refuse  to  grant  the  application  or  may 
grant  it  only  on  such  condition  as 
fairness  requires.  The  presiding  officer 
shall  notify  each  of  the  parties  of  the 
action  taken  on  an  application. 

(c)  Protective  orders.  At  any  time 
during  discovery,  on  motion  of  any 
party,  and  with  sufficient  grounds,  the 
presiding  officer  may  .terminate 
discovery  or  limit  the  scope  and  manner 
of  discovery.  Grounds  for  terminating  or 
limiting  discovery  include  a  showing 
that:  the  discovery  is  being  conducted  in 
bad  faith  or  in  such  manner  that  will 
unreasonably  annoy,  embarrass,  or 
oppress  the  witness;  there  is  insistent 
probing  into  privileged  matters;  the 
discovery  is  outside  of  the  scope  of  the 
application;  or  there  are  unwarranted 
attempts  to  pry  into  a  party's 
preparation  for  trial. 

919.34    Sutipoenas. 

(a)  Issuance.  Upon  application  of  a 
party,  the  presiding  officer  may  issue  a 
subpoena  or  subpoena  duces  tecum 
requiring  the  attendance  of  a  witness  or 
the  production  of  documents  in 
connection  with  a  hearing.  The 
attendance  of  a  witness  or  the 
production  of  documents  may  be 
required  from  any  place  in  any  state  or 
territory  that  is  subject  to  the 
jurisdiction  of  the  United  States. 

(1)  Application.  The  party  seeking  the 
subpoena  or  subpoena  duces  tecum 
must  file  a  written  application  with  the 
presiding  officer  stating: 

(i)  The  name  and  address  of  the 
witness  or  the  person  who  is  to  produce 
the  documents; 

(ii)  The  matters  about  which  the 
witness  is  expected  to  testify  or  the 
contents  of  the  documents; 
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(iii)  The  relevance  of  the  testimony  or 
documents; 

(iv)  The  time  and  place  for  testifying 
or  production  of  documents;  and 

(v)  The  address  where  the  testimony 
is  to  be  taken  or  the  documents  are  to  be 
produced.  The  party  making  the 
application  must  serve  a  copy  of  the 
application  and  the  proposed  subpoena 
or  subpoena  duces  tecum  on  every  other 
party  to  the  proceeding.  During  sessions 
of  a  hearing  the  application  may  be 
made  orally  on  the  record. 

(2)  Response  to  an  application.  A 
party  opposing  the  issuance  of  a 
subpoena  or  subpoena  duces  tecum  may 
nie  a  response  to  the  application  within 
10  days.  In  the  case  of  an  oral 
application  during  sessions  of  a  hearing, 
a  response  may  be  made  orally  on  the 
record.  Failure  of  a  p«irty  to  respond  to 
an  application  is  deemed  a  waiver  of  the 
right  to  object  to  the  subpoena  or 
subpoena  duces  tecum. 

(3)  Decision.  If.  after  consideration  of 
all  circumstances,  the  presiding  officer 
determines  that  the  subpoena  or 
subpoena  duces  tecum  in  whole  or  in 
part  is  unreasonable,  oppressive, 
excessive  in  scope  or  unduly 
burdensome,  the  presiding  officer  may 
refuse  to  issue  a  subpoena  or  subpoena 
duces  tecum  or  may  issue  it  only  on 
such  conditions  as  fairness  requires.  The 
presiding  officer  shall  serve  on  each  of 
the  parties  notice  of  the  action  taken  on 
an  application. 

(b)  Service.  If  an  application  is 
granted  in  whole  or  in  part,  the  party 
seeking  the  subpoena  or  subpoena  duces 
tecum  must  serve  it  on  the  person 
named  therein,  or  the  person's  attorney, 
by  personal  service  or  certified  mail. 
The  party  serving  the  subpoena  or 
subpoena  duces  tecum  must  file  with  the 
presiding  officer  an  affidavit  as  proof  of 
service. 

(c)  Fees.  Witnesses  who  are 
subpoenaed  may  be  paid  the  same 
expenses  in  the  same  manner  as  are 
paid  witnesses  in  the  district  courts  of 
the  United  States.  Expenses  in 
accordance  with  this  paragraph  shall  be 
paid  by  the  party  on  whose  application 
the  subpoena  or  subpoena  duces  tecum 
is  issued. 

(d)  Motion  to  quash.  A  person  named 
in  a  subpoena  or  subpoena  duces  tecum 
who  is  not  a  party  to  the  proceeding 
may  file  a  motion  to  revoke,  quash,  or 
modify  the  subpoena.  A  statement  of  the 
reasons  for  the  motion  must  accompany 
it  and  a  copy  of  the  motion  must  be 
served  on  the  party  requesting  the 
subpoena.  The  motion  must  be  made 
prior  to  the  time  for  compliance 
specified  in  the  subpoena  and  not  more 
than  10  days  after  the  date  of  service  of 
the  Subpoena. 


Subfwrt  E— Fomwl  Hearings 

9  19.40    Conduct  of  formal  hearing. 

(a)  Application  of  Administrative 
Procedure  Act.  Unless  otherwise 
required  by  statute  or  regulation,  formal 
hearings  will  be  conducted  in 
accordance  with  the  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
554-557). 

(b)  Attendance  at  hearing.  Except  as 
provided  in  Subpart  L  (§§  19.110-19.112) 
and  unless  otherwise  ordered  by  the 
Comptroller  pursuant  to  S  19.43,  a 
hearing  shall  be  private  and  shall  be 
attended  only  by  the  presiding  officer, 
the  parties,  parties'  representatives  or 
counsel,  limited  participants  and 
witnesses  while  testifying  and 
accompanied  by  their  counsel,  and  other 
persons  determined  by  the  presiding 
officer  of  the  Comptroller  to  have  an 
official  interest  in  the  proceeding. 

(c)  Hearing  rules.  The  OCC's 
interested  division  will  be  the  first  party 
to  present  an  opening  statement  and  a 
closing  statement,  and  shall  make  a 
rebuttal  statement  after  the  responding 
party's  closing  statement  Every  party 
shall  have  the  right  to  present  its  case  or 
defense  by  oral  and  documentary 
evidence  and  testimony  and  to  conduct 
such  cross-examination  as  may  be 
required  for  fidl  disclosure  of  the  facts. 
Irrelevant,  immaterial  or  unduly 

.repetitious  evidence  shall  be  excluded, 
objections  to  the  admission  or  exclusion 
of  evidence  shall  be  concise  and. 
together  with  rulings  thereon,  shall 
become  part  of  the  record.  Argument  on 
objections  may,  at  the  discretion  of  the 
presiding  officer,  take  place  off  the 
record.  Failure  to  object  to  admission  or 
exclusion  of  evidence  or  to  any  ruling 
constitutes  a  waiver  of  the  right  to 
object. 

(d)  Transcript.  The  hearing  shall  be 
transcribed.  The  transcript  shall  be 
certified  by  the  official  reporter  and, 
together  with  all  exhibits  accepted  into 
evidence,  filed  with  the  Hearing  Clerk. 
Copies  shall  be  furnished  to  the 
presiding  officer  and  the  OCC's 
interested  division  at  OCC  expense  and 
shall  be  made  available  to  other  parties 
at  their  expense  for  the  cost  of  the 
transcript.  The  Hearing  Clerk  shall 
notify  the  parties  when  the  hearing 
transcript  has  been  filed. 

(e)  Conduct  during  hearings.  All 
participants  in  a  proceeding  before  the 
Comptroller  or  a  presiding  officer  shall 
conduct  themselves  with  dignity  and  in 
an  orderly  and  ethical  manner. 
Unethical  or  improper  conduct  at  any 
proceeding  before  the  Comptroller  or  a 
presiding  officer  shall  be  grounds  for 
exclusion  from  the  proceeding  and 
suspension  for  the  duration  of  the 


proceeding  without  the  benefit  of  a 
hearing,  or  other  appropriate  action  by 
the  Comptroller  or  presiding  officer 
including  disciplinary  action  authorized 
by  Subpart  O  of  this  part. 

9  1 9.4 1    Authority  of  the  preskKng  officer. 

In  any  proceeding  under  this  Part,  the 
presiding  officer  shall  have  all  powers 
necessary  to  conduct  a  fair  and 
impartial  hearing,  including,  but  not 
limited  to  the  power  to: 

(a)  Conduct  formal  hearings  in 
accordance  with  the  provisions  of  this 
part; 

(b)  Administer  oaths  and  examine 
witnesses: 

(c)  Compel  the  production  of 
documents; 

(d)  Compel  the  appearance  of 
witnesses  by  the  issuance  of  subpoenas 
as  authorized  by  law; 

(e)  Issue  decisions  and  orders: 

ff)  Take  any  action  authorized  by  the 
Administrative  Procedure  Act; 

(g)  Disqualify  himself  or  herself  by 
motion  made  by  a  party  cr  on  his  or  her 
own  motion; 

(h)  Exercise,  for  the  pu-TJOse  of  the 
hearing  and  in  regulating  the  conduct  of 
the  proceeding,  the  powers  vested  in  the 
Comptroller  as  are  necessarj'  and 
appropriate;  and 

(i)  Do  all  oLher  things  necessary  to 
discharge  the  duties  of  a  presiding 
officer. 

§  19.42    Judicial  notice;  admissibility  of 
copies  and  proffers. 

(a)  .Admissibility.  Except  as  is 
otherwise  set  forth  in  this  section, 
relevant,  material,  and  reliable  evidence 
that  is  not  unduly  repetitive  shall  be 
admissible  to  the  fullest  extent 
authorized  by  the  Administrative 
Proredure  Act,  other  applicable  statutes. 
a.nd  'he  common  law.  Without  limiting 
the  ioregoing,  any  evidence  that  would 
be  admissible  in  a  United  States  district 
cour'  under  the  Federal  Rules  of 
Evidnnc?  is  admissible  in  any 
pr'jL'jcdi.ng  governed  by  Subpart  E. 

(b)  Cff'cia! notice.  Official  notice  .may 
be  tdken  of  a.ny  material  fact  which 
might  be  judicially  noticed  by  a  district 
court  of  the  United  States  and  any 
material  information  in  the  official 
public  records  of  the  OCC.  All  matters 
officially  noticed  by  the  presiding  officer 
shall  appear  on  the  record.  If  official 
notice  is  requested  or  taken  of  any  fact, 
the  parties,  upon  timely  request,  shall  be 
afforded  an  opportunity-  to  establish  the 
contrary. 

(c)  Documents.  (1)  A  duplicate  ccpy  of 
a  document  is  admissible  to  the  same 
extent  as  an  original,  unless  a  genuine 
issue  is  raised  as  to  whether  the  copy  is 
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in  some  material  respect  not  a  true  and 
legible  copy  of  the  original.  (2)  Relevant 
Reports  of  Examination  and  Reports  of 
Supervisory  Activity  prepared  by  the 
OCC  whether  or  not  such  documents 
were  prepared  as  a  result  of  joint  or 
concurrent  examinations  or  visits,  are 
admissible  either  with  or  without  a 
sponsoring  witness.  (3)  Witnesses  may 
use  existing  or  newly  created  charts, 
exhibits,  calendars,  calculations,  or 
outlines  to  summarize,  illustrate,  or 
simplify  the  presentation  of  testimony. 
Such  documents  may,  in  the  presiding 
officer's  discretion,  be  used  with  or 
without  being  admitted  into  evidence. 

(d)  When  an  objection  to  a  question  or 
line  of  questioning  propounded  to  a 
witness  is  sustained,  the  examining 
attorney  may  make  a  specific  proffer  on 
the  record  of  what  he  or  she  expected  to 
prove  by  the  expected  testimony  of  the 
witness,  either  by  representation  of 
counsel  or  by  direct  interrogation  of  the 
witness.  The  presiding  officer  shall 
retain  rejected  exhibits,  adequately 
marked  for  identification,  for  the  record. 

§19.43    Public  hMrtng*. 

(a)  General  rule.  Except  as  otherwise 
provided  under  this  part,  any  hearing 
conducted  pursuant  to  this  subpart  shall 
be  private,  unless  the  Comptroller,  in  his 
or  her  discretion  and  after  considering 
the  views  of  the  party  afforded  the 
hearing,  determines  that  a  public 
hearing  is  necessary  to  protect  the 
public  interest. 

(b)  Special  hearings.  (1)  Any  hearing 
conducted  under  section  12(h)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78{7)(h))  to  provide  exemptions 
from  Exchange  Act  reporting 
requirements,  and  under  sections  15B, 
15C.  and  17A  of  the  Exchange  Act  (15 
U.S.C.  780-4, 780-5,  and  78q-l)  to 
remedy  violations  of  the  federal 
securities  laws  and  any  applicable 
regulations  involving  the  offer  or  sale  to, 
or  purchase  from,  customers  of 
securities,  shall  be  public  unless  the 
Comptroller  in  his  or  her  discretion 
determines  that  a  private  hearing  is 
necessary  to  protect  the  public  interest. 
(2)  Special  hearings  shall  not  be 
conducted  pursuant  to  the  procedures 
established  under  paragraphs  (a)  and  (c) 
through  (f)  hereunder. 

(c)  Institution  of  public  hearing 
through  the  issuance  of  a  notice  of 
charges.  The  Comptroller,  in  his  or  her 
discretion,  after  considering  the  views  of 
the  party  to  be  afforded  the  hearing,  and 
after  determining  it  to  be  in  the  public 
interest,  may  institute  a  public 
proceeding  through  or 
contemporaneously  with,  the  issuance  of 
a  notice  of  charges.  Public  proceedings 
instituted  under  this  subsection  shall  not 


be  conducted  pursuant  to  the  procedures 
estabUshed  under  paragraphs  (a)  and  (d) 
through  (f)  of  this  section. 

(d)  Motion  for  public  hearings.  After 
the  niing  of  a  notice  pursuant  to  §  19.10 
any  party  may  move  that  the  hearing  be 
held  in  public.  The  motion  shall  be  filed 
with  the  Comptroller  in  writing  at  least 
30  days  prior  to  the  scheduled 
commencement  of  the  hearing,  and  shall 
state  reasons  why  a  public  hearing  is 
necessary  to  protect  the  public  interest. 
Any  opposing  party  may  file  an  answer 
within  10  days  of  service  of  the  motion. 
Any  party  who  does  not  file  an  answer 
to  a  motion  shall  be  deemed  to  have  no 
views  regarding  the  holding  of  a  public 
hearing.  At  the  discretion  of  the 
Comptroller,  any  party  may  be  given  an 
additional  opportunity  to  respond  and 
the  Comptroller  may  request  additional 
information  or  documents  from  any 
party. 

(e)  Briefs,  oral  arguments.  Motions 
and  answers  filed  pursuant  to  paragraph 
(d)  of  this  section  may  be  supported  by  a 
brief,  written  memorandum  or  any  other 
relevant  documents.  No  oral  arguments 
will  be  allowed  unless  the  Comptroller 
so  directs. 

(f)  Comptroller's  decision.  After 
considering  the  views  of  the  parties,  and 
such  other  pertinent  information  as  the 
Comptroller  deems  necessary,  the 
Comptroller  shall  issue  an  order 
granting  or  denying  the  motion  for  a 
public  hearing.  The  Comptroller  reserves 
the  right  to  authorize  at  any  time 
alternative  methods  of  protecting  the 
public  interest,  such  as  the  release  of  the 
decision,  transcript,  final  order,  other 
documents,  or  a  summary  or  parts 
thereof.  The  Comptroller's  order 
granting  a  public  hearing  may  direct  that 
particular  sessions  of  the  hearing  be 
closed  and  provide  for  the  protection  of 
any  confidential  interest  that  might 
otherwise  be  affected. 

(g)  Conduct  of  public  hearing  by  the 
presiding  officer.  (1)  If  the  Comptroller 
determines  that  the  hearing  will  be 
pubhc,  the  presiding  officer  shall,  prior 
to  the  commencement  of  the  hearing, 
examine  the  documents  to  be  introduced 
at  the  hearing,  including  transcripts, 
reports  of  supervisory  authority,  and 
proposed  hearing  testimony,  and 
determine  which  sessions  will  be  held 
and  what  materials  will  be  produced  in 
private.  The  remainder  of  the 
proceeding,  including  motions, 
pleadings,  evidence  and  testimony,  will 
be  open  to  the  public  in  accordance  with 
the  usual  judicial  principles  of  public 
disclosure. 

(2)  The  presiding  officer's  order  as  to 
documents  and  sessions  that  may  be 
made  public  is  subject  to  interlocutory 
review  by  the  Comptroller  in 


accordance  with  S  19.15(e)  upon  the 
request  of  any  party. 

9 19.44    ContldwitWHy  of  procMdino. 

(a)  Unless  otherwise  ordered  by  the 
Comptroller,  any  information  obtained 
and  any  papers  and  documents  Hied 
during  a  proceeding  are  for  the 
confidential  use  of  the  Comptroller,  the 
presiding  officer,  and  the  parties. 

(b)  Unless  otherwise  ordered  by  the 
Comptroller,  any  information  obtained 
and  any  papers  and  documents  filed 
during  any  proceeding  described  in 

S  19.43(b)  are  available  to  the  public. 

Subpart  F— Post  Hearing  Procedures; 
Recommended  Decision 

§  19.50    ProposMi  findingt  and 
conclusions;  brtoft. 

Within  30  days  after  the  hearing 
transcript  has  been  filed,  the  parties 
may  Hie  written  proposed  findings  of 
fact,  conclusions  of  law,  and  a  proposed 
order  with,  and  as  specified  by,  the 
presiding  officer.  Proposed  findings  and 
conclusions  must  be  supported  by 
citation  to  any  relevant  authorities  and 
refer  to  applicable  pages  or  portions  of 
the  record.  Briefs  may  be  filed  in  support 
of  proposed  findings  and  conclusions 
either  as  part  of  the  same  document  or 
in  a  separate  document.  Any  proposed 
finding  or  conclusion  not  timely  filed 
with  the  presiding  officer  may  be 
regarded  as  waived. 

S  19.51    Submissions  by  limited 
participants. 

Submissions  by  a  person  admitted  as 
a  limited  participant  pursuant  to  S  19.21 
of  this  part  are  permitted  under  terms  as 
determined  by  the  presiding  officer.  The 
time  for  filing  such  submissions  shall  not 
be  longer  than  the  time  allowed  for 
parties  to  file  proposed  findings  of  fact 
and  conclusions  of  law,  pursuant  to 
S  19.50. 

S  19.52    Recomnwndad  decision  of 
presiding  offleor. 

(a)  Time  for  filing.  Within  45  days 
after  the  expiration  of  time  allowed  for 
the  filing  of  proposed  findings  and 
conclusions  by  the  parties  under  §  19.50, 
or  within  such  further  time  as  the 
Comptroller  or  the  Comptroller's 
delegate  for  good  cause  allows,  the 
presiding  officer  shall  file  a 
recommended  decision  which  must 
include  a  statement  of  findings  of  fact 
and  conclusions  of  law  supported  by 
citation  to  any  relevant  authorities  and 
references  to  applicable  pages  or 
portions  of  the  record.  The  decision  also 
shall  include  a  recommended  order.  The 
presiding  officer  shall  serve  promptly  a 
copy  of  the  decision  and  order  on  the 
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parties.  After  filing  a  recommended 
decision,  the  presiding  officer  shall 
certify  the  complete  record  to  the 
Hearing  Clerk. 

(b)  Effect  of  recommended  decision. 
The  recommended  decision  becomes  the 
decision  of  the  Comptroller  30  days  after 
service  thereof,  except: 

(1)  The  decision  is  not  final  as  to  any 
party  who  has  filed  a  notice  of  appeal 
pursuant  to  §  19.60;  and 

(2)  The  decision  is  not  final  as  to  any 
party  if,  within  30  days  after  receipt  of 
the  recommended  decision  and  order, 
the  Comptroller  dockets  the  case  for 
review  or  stays  the  effective  date  of  the 
decision.  The  Hearing  Clerk  shall  notify 
the  parties  if  the  Comptroller  stays  the 
effective  date  of  the  decision  or  accepts 
thp  recommended  decision  as  final.  In 
the  event  that  the  recommended 
decision  becomes  the  final  decision  of 
the  Comptroller  with  respect  to  a  party, 
that  party  will  be  notified  by  the 
Hearing  Clerk.  The  notice  to  the  party 
will  state  that  the  time  for  filing  a  notice 
of  appeal  by  the  party  has  expired  and 
that  the  Comptroller  has  determined  not 
to  initiate  review  of  the  recommended 
decision.  The  notice  will  specify  the 
effective  date  of  the  final  order. 

Subpart  G— Review  by  ttie 
Comptroilen  Final  Decision 

§  19.60    Review  of  recommended  decision. 

(a)  Notice  of  appeal.  Any  party  to  a 
proceeding  may  seek  review  of  the 
presiding  officer's  recommended 
decision  by  the  Comptroller.  Such 
review  is  initiated  by  filing  a  notice  of 
review  with  the  Hearing  Clerk  within  10 
days  after  service  of  the  recommended 
decision.  No  extension  of  the  10-day 
time  limit  shall  be  granted.  The  Hearing 
Clerk  shall  serve  a  copy  of  the  notice  of 
review  on  each  party. 

(b)  Briefs;  time  for  filing.  The  review 
process  must  be  perfected  through  the 
filing  of  a  brief  by  the  party  seeking 
review  by  the  Comptroller.  Such  review 
brief  must  be  filed  within  30  days  after 
the  filing  of  the  notice  of  review  or 
within  such  further  time  as  the 
Comptroller  for  good  caune  permits 
pursuant  to  S  19.5  of  this  part.  The  brief 
must  contain  a  statement  of  the  party's 
exceptions  to  the  presiding  officer's 
findings  of  fact  and  conclusions  of  law. 
Within  15  days  after  service  of  a  review 
brief  on  any  other  party,  the  served 
party  may  file  an  answering  brief  No 
further  briefs  shall  be  permitted  by 
either  party,  except  as  permitted  by  the 
Comptroller  for  good  cause  shown.  If  a 
brief  is  not  filed  within  the  time 
specified,  the  opposing  party  may  move 
for  dismissal  of  the  review. 


(c)  Briefs;  number  of  copies.  A  party 
must  file  an  original  and  five  copies  of 
all  briefs  submitted  under  this  section 
with  the  Hearing  Clerk  and  serve  a  copy 
on  each  party. 

(d)  Briefs;  content  and  form.  (1)  The 
review  brief  should  include,  in  the  order 
indicated: 

(i)  A  statement  of  the  issues  presented 
for  review. 

(ii)  A  statement  of  the  case.  The 
statement  must  first  indicate  briefly  the 
nature  of  the  case.  There  shall  follow  a 
statement  of  the  facts  relevant  to  the 
issues  presented  for  review,  with 
appropriate  references  to  the  record. 

(iii)  An  argument.  The  argument  may 
be  preceded  by  a  summary.  The 
argument  must  contain  the  contentions 
of  the  party  to  the  review  with  the 
reasons  therefor,  and  citations  to 
supporting  authorities,  statutes  and 
parts  of  the  record. 

(iv)  A  conclusion.  The  conclusion 
stating  the  precise  relief  sought. 

(2)  The  answering  brief  generally  shall 
follow  the  same  style  as  prescribed  for 
the  review  brief  but  may  omit  a 
statement  of  the  issues  or  of  the  case  if 
the  party  does  not  dispute  the  issues 
and  statement  of  the  case  contained  in 
the  review  brief. 

(3)  Except  by  permission  of  the 
presiding  officer,  principal  briefs  shall 
not  exceed  50  pages  and  reply  briefs 
shall  not  exceed  25  pages,  exclusive  of 
pages  containing  the  table  of  contents, 
table  of  citations  and  any  addendum 
containing  statutes,  rules,  regulations, 
etc. 

(4)  Any  objection  or  issue  not  briefed 
shall  be  deemed  waived  and  may  not  be 
argued  before  the  Comptroller. 

(e)  Effect  of  failure  to  file  a  notice  of 
review.  For  purposes  of  the 
Comptroller's  review,  failure  to  file  a 
notice  of  review  constitutes  a  waiver  of 
the  right  to  object  to  the  findings  and 
conclusions  contained  in  the  presiding 
officer's  recommended  decision. 

§  19.61    Oral  arguments  before  the 

Comptro!!er. 

Upon  the  Comptroller's  own  initiative 
or  on  the  written  request  of  any  party 
made  within  the  time  for  filing  a  notice 
of  review  pursuant  to  §  19.60,  the 
Compirolier  may  order  and  hear  oral 
argument  on  the  recommended  decision 
and  the  findings  and  conclusions  on 
which  the  recommended  decision  is 
based.  A  written  request  must  show 
good  cause  for  oral  argument  and  state 
reasons  why  arguments  cannot  'ce 
presented  adequately  in  writing.  Oral 
argument  before  the  Corriptroller  is 
recorded  unless  otherwise  ordered. 


9  19.62    lloticc  of  submission  to  the 
Comptroller. 

After  the  expiration  of  the  time  for 
filing  a  review  brief  pursuant  to 
§  19.60(b).  or  after  any  oral  argument 
before  the  Comptroller,  the  Hearing 
Clerk  shall  notify  the  parties  promptly 
that  the  case  has  been  submitted  to  the 
Comptroller  for  final  decision.  The 
Comptroller  may  request  additional 
briefs,  documents  or  information  from 
the  presiding  officer  or  any  party  and  set 
time  limits  for  the  submission  of  such 
documents. 

§  19.63    Remand  of  the  recommended 
decision  or  order. 

The  Comptroller  may  for  good  cause 
shown  set  aside  any  notice  that  the  case 
has  been  submitted  for  final  decision 
and  remand  the  recommended  decision 
or  order  or  any  portion  thereof  to  the 
presiding  officer.  The  Comptroller  shall 
specify  the  reasons  for  the  remand,  the 
action  required  of  the  presiding  officer 
and  the  period  of  time  for  completion. 

§  19.64    Decision  of  ttie  Comptroller. 

The  Comptroller's  decisional 
employees  may  advise  and  assist  the 
Comptroller  in  the  consideration  of  the 
case.  The  Comptroller  ordinarily  will 
consider  the  whole  record  on  review 
and  base  the  determination  thereon. 
However,  the  Comptroller  may  limit  the 
issues  to  be  reviewed  to  those  findings 
and  conclusions  to  which  opposing 
arguments  or  exceptions  have  been  filed 
by  the  parties.  The  Hearing  Clerk  shjll 
serve  copies  of  the  Comptroller's  final 
decision  on  the  parties. 

§  19.65    Stay  of  proceedi.ig  or  final  order. 

Unless  specifically  ordered  by  the 
Comptrclier,  neither  an  action  for 
judicial  review  of  the  Comptrollers  final 
decision  and  order  nor  an  intcilocutory 
appeal  or  collateral  attack  of  a  ruling, 
order,  procedure,  or  any  other  aspect  of 
a  proceeding  subject  to  this  part  si  all 
operate  as  a  stay  of  the  proceeding  or 
the  ordor. 

Subpart  H— Cease-and-Oesist 
Proceedings 

§  19.70    Scope. 

This  subpart  and  Subpart  E  of  this 
part  apply  to  ceese-and-desist 
proceedings  instituted  by  the 
Comptroller  against  a  bank  or  any 
director,  officer,  employee,  agent  or 
other  person  participating  in  the  conduct 
of  the  affairs  of  a  bank.  Subparts  E  and 
H  shol!  not  apply  to  the  issuar.'e  of 
te.Tporary  cta-se-and  desist  orde:s. 
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§  1 9.7 1    Notic*  of  ctwrgM  and  answer. 

A  cease-and-desist  proceeding  is 
commenced  by  service  of  a  notice  of 
charges.  The  notice  shall  flx  a  date, 
time,  and  place  for  hearing.  The  hearing 
date  shall  be  not  earlier  than  30  days 
nor  later  than  60  days  after  service  of 
the  notice  unless  an  earlier  or  later  date 
is  set  by  the  Comptroller  at  the  request 
of  any  party  so  served.  A  party  served 
with  a  notice  of  charges  may  file  an 
answer  as  prescribed  by  S  19.10.  Any 
party  afforded  a  hearing  who  does  not 
appear  at  the  hearing  personally  or  by  a 
duly  authorized  representative  shall  be 
deemed  to  have  consented  to  the 
issuance  of  a  cease-and-desist  order. 

§  19.72    C««s«-and-<l«siat  orders. 

In  the  event  of  consent  to  the  issuance 
of  a  cease-and-desist  order,  or  if  on  the 
record  filed  by  the  presiding  officer  the 
Comptroller  finds  that  any  violation  or 
practice  specified  in  the  notice  of 
charges  has  been  established,  the 
Comptroller  may  issue  and  serve  on  the 
bank  or  person  concerned  an  order  to 
cease-and-desist  from  any  violation  or 
practice.  The  order  may,  by  provisions 
which  may  be  mandatory  or  otherwise, 
require  the  bank  or  its  directors,  officers, 
employees,  agents,  and  other  persons 
participating  in  the  conduct  of  affairs  of 
the  bank  to  cease-and-desist  from  the 
same  and,  further,  to  take  affirmative 
action  to  correct  the  conditions  resulting 
from  any  such  violation  or  practice.  A 
cease-and-desist  order  is  effective  30 
days  after  service  (except  in  the  case  of 
a  cease-and-desist  order  issued  on 
consent,  which  is  effective  at  the  time 
specified  therein],  and  remains  effective 
and  enforceable  as  provided  therein, 
except  to  such  extent  as  it  is  stayed, 
modified,  terminated,  or  set  aside  by 
action  of  the  Comptroller  or  a  reviewing 
court. 

Subpart  I— Assessment  of  CMI  Money 
Penalty 

S  19.80   Scope. 

This  subpart  and  Subpart  E  apply  to 
proceedings  instituted  by  the 
Comptroller  to  assess  a  civil  money 
penalty  against  a  bank  or  an  officer, 
director,  employee,  agent,  or  person 
participating  in  the  conduct  of  the 
affairs  of  a  bank,  for  a  violation  of 
federal  banking  laws  and  regulations. 

S  1 9.8 1    Notice  of  assessment;  request  for 
hearing;  snswer. 

A  civil  money  penalty  assessment 
proceeding  is  commenced  by  service  of 
a  notice  of  assessment  of  civil  money 
penalty.  The  notice  shall  contain  a 
statement  of  the  facts  constituting  the 
alleged  violations,  the  amount  of  civil 


money  penalty  being  assessed,  and  shall 
inform  the  bank  or  person  being 
assessed  of  the  right  to  request  an 
agency  hearing  within  10  days  after  the 
notice  is  served.  If  a  hearing  is  not 
requested  within  the  prescribed  10-day 
period,  the  assessment  constitutes  a 
final  and  unappealable  order.  A  party 
requesting  a  hearing  must  file  an  answer 
as  prescribed  in  S  19.10. 

§19.82    Notice  of  hearing. 

A  bank  or  person  requesting  a  hearing 
will  be  informed  by  notice  of  the  date, 
time,  and  place  set  for  hearing.  The 
notice  of  hearing  shall  be  given  at  least 
30  days  in  advance  of  the  scheduled 
hearing  date.  Any  party  afforded  a 
hearing  who  does  not  appear  at  the 
hearing  personally  or  by  a  duly 
authorized  representative  shall  be 
deemed  to  have  consented  to  the 
issuance  of  an  assessment  order. 

§  19.83    Assessment  onlers. 

In  the  event  of  consent,  or  if  on  the 
record  filed  by  the  presiding  officer  the 
Comptroller  finds  that  any  violation 
specified  in  the  notice  of  assessment  has 
been  established,  the  Comptroller  may 
serve  an  order  of  assessment  of  civil 
money  penalty  on  the  bank  or  person 
concerned.  An  assessment  order  is 
effective  immediately  on  service,  or  on 
such  other  date  as  may  be  specified 
therein,  and  remains  effective  and 
enforceable  until  it  is  stayed,  modified, 
terminated,  or  set  aside  by  action  of  the 
Comptroller  or  a  reviewing  court. 

Subpart  J — Removals,  Suspensions 
and  ProhltMlons  Generally 

§19.90   Scope. 

This  subpart  and  Subpart  E  apply  to 
proceedings  by  the  Comptroller  to 
remove  or  suspend  any  director  or 
officer  of  a  bank  or  any  other  person 
participating  in  the  conduct  of  the 
affairs  of  a  bank,  and  prohibit  such 
officer,  director  or  other  person  from 
further  participation  in  any  manner  in 
the  conduct  of  the  affairs  of  a  bank.  The 
Comptroller  may  by  notice  suspend  from 
office  or  prohibit  the  individual  from 
participating  in  bank  affairs  until  the 
administrative  proceedings  are 
completed.  Subparts  E  and  J  shall  not 
apply  to  the  issuance  of  a  temporary 
suspension  order. 

§  19.91    Notice  of  intention  to  remove  and 
snswer. 

Removal  and  prohibition  proceedings 
are  commenced  by  the  service  of  a 
notice  of  intention  to  remove  from  onice 
or  prohibit  an  individual  from  further 
participation  in  any  manner  in  the 
affairs  of  a  bank.  The  notice  shall  state 
the  grounds  for  removal  or  prohibition 


and  shall  fix  a  time  and  place  for 
hearing.  The  hearing  date  shall  not  be 
earlier  than  30  days  nor  later  than  60 
days  after  the  notice  is  served,  unless 
the  Comptroller  sets  an  earlier  or  later 
date  at  the  request  of  either  the  party 
served  or  the  Attorney  General  of  the 
United  States.  A  party  afforded  a 
hearing  who  does  not  appear  at  the 
hearing  personally  or  by  a  duly 
authorized  representative  shall  be 
deemed  to  have  consented  to  the 
issuance  of  an  order  of  removal  from 
office  or  prohibition  from  participation. 
in  the  affairs  of  the  bank. 

S  19.92    ftemoval  or  prohibition  by  order. 

Following  the  administrative  hearing, 
the  findings  and  conclusions  of  the 
presiding  officer  shall  be  certified  to  the 
Board  of  Governors  of  the  Federal 
Reserve  System  ("Board")  for 
determination  of  whether  any  final  order 
of  removal  or  prohibition  should  be 
issued.  If  on  the  record  filed  by  the 
presiding  officer,  the  Board  finds  that 
the  charges  have  been  established,  the 
Board  may  issue  an  order  of  removal 
from  the  office  or  prohibition  from 
participation  in  the  affairs  of  the  bank. 
In  the  event  of  consent,  the  Comptroller 
may  issue  an  order  of  removal  from  the 
office  or  prohibition  from  participation 
in  the  affairs  of  a  bank.  An  order  is 
effective  30  days  after  service  (except  in 
the  case  of  an  order  issued  on  consent, 
which  is  effective  at  the  time  specified 
therein),  and  remains  effective  and 
enforceable  until  stayed,  modified, 
terminated,  or  set  aside  by  action  of  the 
Comptroller  or  the  Board,  whichever  is 
appropriate,  or  a  reviewing  court. 

Subpart  K— Removals,  Suspensions, 
and  Prohibitions  ¥fhera  a  Crime  Is 
Charged  or  a  Conviction  Is  Obtained 

§19.100    Scope. 

This  subpart  applies  to  informal 
hearings  afforded  to  any  officer,  director 
or  other  person  participating  in  the 
conduct  of  the  affairs  of  a  bank  who  has 
been  suspended  or  removed  from  office 
or  prohibited  from  further  participation 
in  bank  affairs  by  a  notice  or  order 
issued  by  the  Comptroller. 

§  19.101    Suspension  or  removal 

The  Comptroller  may  serve  a  notice  of 
suspension  or  order  of  removal  or 
prohibition  on  a  director,  officer  or  other 
person  who  is  or  has  been  participating 
in  the  conduct  of  the  affairs  of  a  bank.  A 
copy  of  such  notice  or  order  shall  be 
served  on  the  bank,  whereupon  the 
individual  involved  will  immediately 
cease  service  to  the  bank  or 
participation  in  the  affairs  of  the  bank. 
The  notice  or  order  shall  indicate  the 
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basis  for  suspension,  removal  or 
prohibition  and  shall  inform  the 
individual  of  the  right  to  request  in 
writing,  to  be  received  by  the  OCC 
within  30  days  of  the  individual  being 
served  with  such  notice  or  order,  an 
opportunity  to  show  at  an  informal 
hearing  that  continued  service  to  or 
participation  in  the  conduct  of  the 
affairs  of  the  bank  does  not,  or  is  not 
likely  to,  pose  a  threat  to  the  interest  of 
the  bank's  depositors  or  threaten  to 
impair  public  confidence  in  the  bank. 
The  written  request  must  be  sent  by 
certified  mail  to,  or  served  personally 
with  a  signed  receipt  on,  the  District 
Administrator  in  the  OCC  district  in 
which  the  bank  in  question  is  located,  or 
to  the  Director,  Multinational  and 
Regional  Bank  Supervision,  Washington, 
DC,  if  the  bank  is  supervised  by  the 
Multinational  Banking  Department.  The 
request  must  state  with  particularity  the 
relief  desired  and  the  grounds  on  which 
that  relief  is  based. 

§  19.102    Informal  hearing. 

(a)  Issuance  of  hearing  order.  After 
receipt  of  a  request  for  hearing,  the 
District  Administrator  or  the  Director, 
Multinational  and  Regional  Bank 
Supervision,  whichever  is  appropriate, 
shall  notify  the  petitioner  requesting  the 
hearing  and  the  interested  division  of 
the  OCC  of  the  date,  time  and  place 
fixed  for  the  hearing.  The  hearing  shall 
be  scheduled  to  be  held  not  later  than  30 
days  from  the  date  when  a  request  for 
hearing  is  received  unless  the  time  is 
extended  at  the  written  request  of  the 
petitioner.  The  District  Administrator  or 
the  Director,  Multinational  and  Regional 
Bank  Supervision,  whichever  is 
appropriate,  shall  extend  the  hearing 
date  only  for  a  specific  period  of  time 
and  shall  take  appropriate  action  to 
ensure  that  the  hearing  is  not  unduly 
delayed. 

(b)  Appointment  of  presiding  officer. 
The  Comptroller  or  the  Comptroller's 
delegate  shall  appoint  one  or  more 
agency  employees  to  preside  over  the 
hearing.  The  presiding  officiaI{.s)  shall 
not  have  been  involved  in  the 
proceeding,  a  factually-related 
proceeding  or  the  underlying 
enforcement  action  in  a  prosecutorial  or 
investigative  role.  The  OCC's  interested 
division  shall  appoint  an  attorney  to 
represent  the  OCC  at  the  hearing. 

(c)  Waiver  of  oral  hearing.  The 
petitioner  may  elect  to  have  the  matter 
determined  by  the  presiding  officer 
solely  on  the  basis  of  written 
submissions.  The  petitioner  must 
present  the  submissions  to  the  presiding 
officer  not  later  than  10  days  prior  to  the 
hearing,  or  within  such  shorter  time 
period  =is  the  presiding  officer  permits. 


along  with  a  signed  document  waiving 
the  statutory  right  to  appear  and  make 
oral  argument. 

(d)  Hearing  Procedures. —  (1)  Conduct 
of  hearing.  Hearings  under  this  subpart 
are  not  subject  to  the  provisions  of 
Subpart  E  of  these  rules  or  the 
adjudicative  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
554-557). 

(2)  Powers  of  the  presiding  officer. 
The  presiding  officer  shall  determine  all 
procedural  issues  that  are  governed  by 
this  subpart  and  has  the  authority  to 
permit  or  hmit  the  number  of  witnesses 
and  to  impose  time  limitations  as  he  or 
she  deems  reasonable.  The  informal 
hearing  will  not  be  governed  by  the 
formal  rules  of  evidence.  All  oral 
presentations,  when  permitted,  and 
documents  deemed  by  the  presiding 
officer  to  be  relevant  and  material  to  the 
proceeding  and  not  unduly  repetitious 
will  be  considered.  The  presiding  officer 
may  ask  questions  of  any  person 
participating  in  the  hearing,  and  may 
make  any  ruHngs  reasonably  necessary 
to  facilitate  the  effective  and  efficient 
operation  of  the  hearing. 

(3)  Presentation,  (i)  The  petitioner 
may  appear  personally  or  through 
counsel  at  the  hearing  to  present 
relevant  written  materials  and  oral 
argument.  Copies  of  affidavits, 
memoranda  or  other  written  material  to 
be  presented  at  the  hearing  must  be 
provided  to  the  presiding  officer  and  to 
the  other  parties  in  the  oral  argument 
not  later  than  10  days  prior  to  the 
hearing,  or  within  such  other  shorter 
time  period  as  permitted  by  the 
presiding  officer,  (ii)  If  the  petitioner  or 
OCC  attorney  desires  to  present  oral 
testimony  or  witnesses  at  the  hearing,  a 
written  request  must  be  made  to  the 
presiding  officer  not  later  than  10  days 
prior  to  the  hearing,  or  within  a  shorter 
time  period  as  permitted  by  the 
presiding  officer.  The  names  of  proposed 
witnesses  should  be  included,  along 
with  the  general  nature  of  the  expected 
testimony,  and  the  reasons  why  oral 
testimony  is  necessary.  Oral  testimony 
or  witnesses  generally  will  not  be 
admitted  unless  a  specific  and 
compelling  need  is  demonstrated. 
Witnesses,  if  admitted,  shall  be  sworn, 
(iii)  In  deciding  on  any  suspension,  the 
presiding  officer  will  not  consider  the 
ultimate  question  of  the  guilt  or 
iruiocence  of  the  individual  with  respect 
to  the  criminal  charges  which  are 
outstanding.  In  deciding  on  any  removal 
the  presiding  officer  will  not  consider 
challenges  to  or  efforts  to  impeach  the 
validity  of  the  conviction.  The  presiding 
officer  may  consider  facts  in  either 
situation,  however,  which  show  the 


nature  of  the  events  on  which  the 
indictment  or  conviction  was  based. 

(4)  Record.  A  verbatim  transcript  of 
the  proceedings  may  be  taken  if  the 
petitioner  requests  a  transcript  and 
agrees  to  pay  all  expenses,  or  if  the 
presiding  officer  determines  that  the 
nature  of  the  case  warrants  a  transcript. 
The  presidmg  officer  may  order  the 
record  to  be  kept  open  for  a  reasonable 
period  following  the  hearing,  not  to 
exceed  five  business  days,  to  permit  the 
petitioner  or  the  OCC  attorney  to  submit 
additional  documents  for  the  record. 
Thereafter,  no  further  submissions  will 
be  accepted  except  for  good  cause 
shown. 

§  19.103    Recommended  and  final 
decisions. 

(a)  The  presiding  officer  shall  issue  a 
recommended  decision  to  the 
Comptrclier  and  shall  serve  promptly  a 
copy  of  the  decision  on  the  parties  to  the 
proceeding  The  decision  shall  incltde  a 
summary  of  the  facts  and  arguments  of 
the  parties.  Within  10  days  of  8er\'ice. 
parties  may  submit  to  the  Comptroller 
comments  on  the  presiding  officer's 
recommended  decision. 

(b)  Within  60  days  following  the 
hearing  or  receipt  of  the  prtifioner's 
written  submission,  the  Comptroller 
shall  notify  the  petitioner  by  registered 
mail  as  to  whether  the  suspension  or 
removal  from  office,  and  prohibition 
from  participation  in  any  manner  in  the 
affairs  of  the  bank  will  be  affirmed, 
terminated  or  modified.  The 
Comptroller's  decision  shall  include  a 
statement  of  reasons  supporting  the 
decision.  The  Comptroller's  decision 
shall  constitute  a  final  and  unappealable 
order. 

(c)  A  finding  of  not  guiity  or  other 
disDOsition  of  the  charge  on  which  a 
notice  of  suspension  was  based  shall 
not  preclude  the  Comptroller  from 
thereafter  instituting  removal 
proceedinjjs  pursuant  to  section  6(e)  of 
the  Federal  Deposit  Insurance  Act  (12 
use.  1518(e))  and  Subpart  )  of  this  part. 

(d)  A  n-iriC.  al  or  prohibition  by  order 
remains  in  effect  until  terminated  by  the 
Comptroller.  A  suspension  or 
prohibition  by  notice  remains  in  effect 
until  the  criminal  charge  is  disposed  of 
or  until  terminated  by  the  Comptroller. 

(e)  A  suspended  or  removed 
individual  may  petition  the  Comptroller 
to  reconsider  the  decision  any  time  after 
the  expiration  of  a  12-month  period  from 
the  date  of  the  decision,  but  no  petition 
for  reconsideration  may  be  made  within 
12  months  of  a  previous  petition.  The 
petition  must  state  wi'Ji  panicularitv  ihe 
relief  sought  and  the  grounds  therefor, 
and  may  be  accompanied  by  a 


22778 Federal  Regbter  /  Vol.  54.  No.  101  /  Friday.  May  26.  1989  /  Proposed  Rules 


supporting  memoranduin  and  any  other 
documentation  the  petitioner  wishes  to 
have  considered.  No  hearing  need  be 
granted  on  the  petition  for 
reconsideration. 

SubfMrt  L— Disciplinary  Proceedings 
Involving  the  Federal  Securities  Laws 


{19.110 

(a)  This  subpart  and  Subpart  E  apply 
to  proceedings  by  the  Comptroller  to 
determine  whether,  pursuant  to 
authority  contained  in  section  15B(c](5}, 
15C{c)(2)(A),  and  17A(c)(3)(A)  of  the 
Securities  Exchange  Act  of  1934 
(••Exchange  Act").  15  U.S.C.  78o-4(c)(5). 
78o-5{c)(2)(A).  and  78q-l(c)(3)(A).  to 
take  disciplinary  action  against  the 
following: 

(1)  A  bank  which  is  a  municipal 
seciuities  dealer,  or  any  person 
associated  or  seeking  to  become 
associated  with  such  a  municipal 
securities  dealer 

(2)  A  bank  which  is  a  government 
securities  broker  or  dealer,  or  any 
person  associated  with  such  government 
securities  broker  or  dealer  or 

(3)  A  bank  which  is  a  transfer  agent. 

(b)  In  addition  to  the  issuance  of 
disciplinary  orders  after  opportunity  for 
hearing,  the  Comptroller  or  the 
Comptroller's  delegate  may  issue  and 
serve  any  notices  and  temporary  or 
permanent  cease-and-desist  orders  and 
take  any  actions  that  are  authorized  by 
section  8  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1818),  sections 
15B(c)(5),  15C{c}(2)(B),  and  17A(d)(2)  of 
the  Exchange  Act.  and  other  subparts  of 
this  part  against  the  following: 

(1)  The  parties  listed  in  paragraph  (a) 
of  this  section;  and 

(2)  A  bank  which  is  a  clearing  agency. 

(c)  Notwithstanding  the  provisions  of 
S  19.43.  proceedings  commenced 
pursuant  to  this  subpart  shall  be 
instituted  on  a  public  basis,  unless 
otherwise  ordered  by  the  Comptroller. 
Nothing  in  this  part  impairs  the  powers 
conferred  on  the  Comptroller  by  other 
provisions  of  law. 

1 19. 1 1 1    Notic*  of  dwrgM  and  answw. 

Proceedings  are  commenced  by 
service  of  a  notice  of  charges  on  a  bank 
or  associated  person.  The  notice  shall 
indicate  the  type  of  disciplinary  action 
being  contemplated  and  the  grounds 
therefor  and  shall  fix  a  date,  time  and 
place  for  hearing.  The  hearing  shall  be 
set  for  a  date  at  least  30  days  after 
service  of  the  notice.  A  party  served 
with  a  notice  of  charges  may  file  an 
answer  as  prescribed  in  S  19.10.  Any 
party  who  fails  to  appear  at  a  hearing 
personally  or  by  a  duly  authorized 
representative  shall  be  deemed  to  have 


consented  to  the  issuance  of  a 
disciplinary  order. 

§19.112    Oisclptlnary  orders. 

(a)  In  the  event  of  consent,  or  if  on  the 
record  tiled  by  the  presiding  ofHcer,  the 
Comptroller  finds  that  any  act  or 
omission  or  violation  specified  in  the 
notice  of  charges  have  been  established, 
the  Comptroller  or  his  or  her  delegate 
may  serve  on  the  bank  or  persons 
concerned  a  disciplinary  order,  as 
provided  in  the  Exchange  Act.  The  order 
may: 

(1)  Censure,  Umit  the  activities, 
functions  or  operations,  or  suspend  or 
revoke  the  registration  of  a  bank  which 
is  a  municipal  securities  dealer 

(2)  Censure,  suspend  or  bar  any 
person  associated  or  seeking  to  become 
associated  with  a  municipal  securities 
dealer, 

(3)  Censure,  limit  the  activities, 
functions  or  operations,  or  suspend  or 
bar  a  bank  which  is  a  government 
sedtihties  broker  or  dealer 

(4)  Censure,  limit  the  activities, 
functions  or  operations,  or  suspend  or 
bar  any  person  associated  with  a 
government  securities  broker  or  dealer: 
or 

(5)  Deny  registration  to.  limit  the 
activities,  functions,  or  operations  or 
suspend  or  revoke  the  registration  of  a 
barik  which  is  a  transfer  agent. 

(b)  A  disciplinary  order  is  effective 
when  served  on  the  party  or  parties 
involved  and  remains  effective  and 
enforceable  until  it  is  stayed,  modified, 
terminated,  or  set  aside  by  action  of  the 
Comptroller  or  a  reviewing  court. 

Subpart  M— Exemption  Hearings 
Under  Section  12(h)  of  the  Securities 
Exchange  Act  of  1934 

919.120    Scop*. 

The  rules  in  this  subpart  apply  to 
informal  hearings  that  may  be  held  by 
the  Comptroller  to  determine  whether, 
pursuant  to  authority  in  sections  12(h) 
and  (i)  of  the  Securities  Exchange  Act  of 
1934  TExchange  Act").  15  U.S.C.  787  (h) 
and  (i),  to  exempt  in  whole  or  in  part  an 
issuer  or  a  class  of  issuers  from  the 
provisions  of  section  12(g}  or  from 
section  13  or  14  of  the  Exchange  Act,  15 
U.S.C.  78/(g),  78m  or  78n.  or  whether  to 
exempt  from  section  16  of  the  Exchange 
Act.  15  U.S.C.  78p.  any  officer,  director, 
or  beneficial  owner  of  securities  of  an 
issuer.  The  only  issuers  covered  by  this 
subpart  are  banks  whose  securities  are 
registered  pursuant  to  section  12(g)  of 
the  Exchange  Act  15  U.S.C.  78/(g).  The 
Comptroller  may  deny  an  application  for 
exemption  without  a  hearing. 


fi  19.121    Application  for  txemptioa 

An  issuer  or  an  individual  (officer, 
director  or  shareholder)  may  submit  a 
written  application  for  an  exemption 
order  to  the  Securities  and  Corporate 
Practices  Division.  Office  of  the 
Comptroller  of  the  Currency. 
Washington.  DC  20219.  The  application 
must  specify  the  type  of  exemption 
sought  and  the  reasons  therefor, 
including  an  explanation  of  why  an 
exemption  would  not  be  inconsistent 
with  the  public  interest  or  the  protection 
of  investors.  The  Securities  and 
Corporate  Practices  Division  shall 
inform  the  applicant  in  writing  whether 
a  hearing  will  be  held  to  consider  the 
matter. 

919.122    ItowspapM-noUce. 

Upon  being  informed  that  an 
application  will  be  considered  at  a 
hearing,  the  applicant  shall  publish  a 
notice  one  time  in  a  newspaper  of 
general  circulation  in  the  community 
where  the  issuer's  main  office  is  located. 
The  notice  must  state: 

(a)  The  name  and  title  of  any 
individual  applicants: 

(b)  The  type  of  exemption  sought: 

(c)  The  fact  that  a  hearing  will  be 
held:  and 

(d)  A  statement  that  interested 
persons  may  submit  to  the  Securities 
and  Corporate  Practices  Division.  Office 
of  the  Comptroller  of  the  Currency. 
Washington,  DC  20219,  within  30  days 
from  the  date  of  the  newspaper  notice, 
written  comments  concerning  the 
application  and  a  written  request  for  an 
opportunity  to  be  heard. 

The  applicant  shall  promptly  furnish  a 
copy  of  the  notice  to  the  Securities  and 
Corporate  Practices  Division,  and  to 
bank  shareholders  in  conformity  with 
§  11.503(c)(8)  of  this  chapter. 

9  19.123    Informal  hearing. 

(a)  Conduct  of  proceeding.  The 
adjudicative  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
554-557),  formal  rules  of  evidence  and 
Subpart  E  of  this  part  do  not  apply  to 
hearings  conducted  under  this  subpart. 

(b)  Notice  of  hearing.  Following  the 
comment  period,  the  Comptroller  shall 
send  a  notice  which  fixes  a  date,  time 
and  place  for  hearing  to  each  applicant 
and  to  any  person  who  has  requested  an 
opportunity  to  be  heard. 

(c)  Presiding  officer.  The  Comptroller 
shall  designate  a  presiding  officer  to 
conduct  the  hearing.  The  presiding 
officer  shall  determine  all  procedural 
questions  not  governed  by  this  subpart 
and  may  limit  the  number  of  witnesses 
and  impose  time  and  presentation 
limitations  as  are  deemed  reasonable. 
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(d)  Attendance.  The  applicant  and  any 
person  who  has  requested  an 
opportunity  to  be  heard  may  attend  the 
hearing,  with  or  without  counsel.  The 
hearing  shall  be  open  to  the  public.  In 
addition,  the  applicant  and  any  other 
hearing  participant  may  introduce  oral 
testimony  through  such  witnesses  as  the 
presiding  officer  shall  permit. 

(e)  Order  of  Presentation.  (1)  The 
applicant  may  present  an  opening 
statement  of  a  length  within  the 
discretion  of  the  presiding  officer.  Then 
each  of  the  hearing  participants,  or  one 
among  them  selected  with  the  approval 
of  the  presiding  officer,  may  present  an 
opening  statement.  The  opening 
statement  should  summarize  concisely 
what  the  applicant  and  each  participant 
intends  to  show. 

(2)  The  applicant  shall  have  an 
opportunity  to  make  an  oral 
presentation  of  facts  and  materials  or 
submit  written  materials  for  the  record. 
One  or  more  of  the  hearing  participants 
may  make  an  oral  presentation  or  a 
written  submission. 

(3)  After  the  above  presentations,  the 
applicant,  followed  by  one  or  more  of 
the  hearing  participants,  may  make 
concise  summary  statements  reviewing 
their  position. 

(f)  Witnesses.  The  obtaining  and  use 
of  witnesses  is  the  responsibility  of  the 
parties  afforded  the  hearing.  All 
witnesses  shall  be  present  on  their  own 
volition,  but  any  person  appearing  as  a 
witness  may  be  questioned  by  each 
applicant,  any  hearing  participant,  and 
the  presiding  officer.  Witnesses  shall  be 
sworn  unless  otherwise  directed  by  the 
presiding  officer. 

(g)  Evidence.  The  presiding  officer 
may  exclude  data  or  materials  deemed 
to  be  improper  or  irrelevant.  Formal 
rules  of  evidence  do  not  apply. 
Documentary  material  must  be  of  a  size 
consistent  with  ease  of  handling  and 
filing.  The  presiding  officer  may 
determine  the  number  of  copies  that 
must  be  furnished  for  purposes  of  the 
hearing. 

(h)  Transcript.  A  transcript  of  each 
proceeding  will  be  arranged  by  the 
OCC,  with  all  expenses,  including  the 
furnishing  of  a  copy  to  the  presiding 
officer,  being  borne  by  the  applicant. 

§  1 9. 1 24    Decision  of  the  Comptroller. 

Following  the  conclusion  of  the 
hearing  and  the  submission  of  the  record 
to  the  Comptroller  for  decision,  the 
Comptroller  or  the  Comptroller's 
delegate  shall  notify  the  applicant  and 
all  persons  who  have  so  requested  in 
writing  of  the  final  disposition  of  the 
application.  Exemptions  granted  shall  be 
in  the  form  of  an  order  which  shall 


specify  the  type  of  exemption  granted 
and  its  terms  and  conditions. 

Sut>part  N— Formal  Investigations 

§19.130    Scope. 

This  subpart  and  19.3(b)  apply  to 
formal  investigations  initiated  by  order 
of  the  Comptroller  or  the  Comptroller's 
delegate  and  pertain  to  the  exercise  of 
powers  specified  in  12  U.S.C.  481. 
1818(n)  and  1820(c),  and  section  21  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78u.  This  subpart  does  not  restrict 
or  in  any  way  affect  the  authority  of  the 
Comptroller  to  conduct  examinations 
into  the  affairs  or  ownership  of  banks 
and  their  affiliates. 

9  19.131    Confidentiality  of  formal 
InvestiBations. 

Information  or  documents  obtained  in 
the  course  of  a  formal  investigation  are 
confidential  and  shall  be  disclosed  only 
in  accordance  with  the  provisions  of 
Part  4  of  this  chapter. 

9  19.132    Order  to  conduct  a  forntal 
Investigation. 

A  formal  investigation  begins  with  the 
issuance  of  an  order  signed  by  the 
Comptroller  or  the  Comptroller's 
delegate.  The  order  shall  designate  the 
person  or  persons  who  will  conduct  the 
investigation.  Such  persons  are 
authorized,  among  other  things,  to  issue 
subpoenas  duces  tecum,  to  administer 
oaths,  and  receive  affirmations  as  to  any 
matter  under  investigation  by  the 
Comptroller.  Upon  application  and  for 
good  cause  shown,  the  Comptroller  may 
limit,  modify,  or  withdraw  the  order  at 
any  stage  of  the  proceedings. 

§  19.133    Right*  of  witnesses. 

(a)  Any  person  who  is  compelled  or 
requested  to  furnish  testimony, 
documentary  evidence,  or  other 
information  with  respect  to  any  matter 
under  formal  investigation  shall  on 
request  be  shown  the  order  initiating  the 
investigation. 

(b)  Any  person  who,  in  a  formal 
investigation,  is  compelled  to  appear 
and  testify  or  who  appears  and  testifies 
by  request  or  permission  of  the 
Comptroller  may  be  accompanied, 
represented,  and  advised  by  counsel. 
The  right  to  be  accompanied, 
represented,  and  advised  by  counsel 
shall  mean  the  right  of  a  person 
testifying  to  have  an  attorney  present  at 
all  times  while  testifying  and  to  have  the 
attorney  (1)  advise  the  person  before, 
during  and  after  the  conclusion  of 
testimony,  (2)  question  the  person 
briefly  at  the  conclusion  of  testimony  to 
clarify  any  of  the  answers  given,  and  (3) 
make  summary  notes  during  the 


testimony  solely  for  the  use  of  the 
person. 

(c)  Any  person  who  has  given  or  will 
give  testimony  and  counsel  representing 
the  person  may  be  excluded  from  the 
taking  of  testimony  of  any  other  witness. 

(d)  Any  person  who  is  compelled  to 
give  testimony  is  entitled  to  inspect  any 
transcript  that  has  been  made  of  the 
testimony  but  may  not  obtain  a  copy  if 
the  Comptroller's  representatives 
conducting  the  proceedings  have  cause 
to  believe  that  the  contents  should  not 
be  disclosed  pending  completion  of  the 
investigation. 

(e)  Any  designated  representative 
conducting  an  investigative  proceeding 
shall  report  to  the  Comptroller  any 
instances  where  a  person  has  been 
guilty  of  dilatory,  obstructionist  or 
insubordinate  conduct  during  the  course 
of  the  proceeding  or  any  other  instance 
involving  a  violation  of  this  part.  The 
Comptroller  may  take  such  action  as  the 
circumstances  warrant,  including 
exclusion  of  the  offending  individual  or 
individuals  from  participation  in  the 
proceedings. 

§  19.134    Service  of  suttpoena  and 
payment  of  :«itness  fee*. 

A  subpoena  may  be  served  on  the 
person  named  therein,  or  such  person's 
attorney,  by  personal  service  or  certified 
mail.  A  witness  who  is  subpoenaed 
shall  be  paid  the  same  expenses  in  the 
same  manner  as  are  paid  witnesses  in 
the  district  courts  of  the  United  Stales. 
The  expenses  need  not  be  tendered  at 
the  time  a  subpoena  is  served. 

Subpart  O— Parties  and 
Representational  Practice  Before  the 
OCC:  Standards  of  Conduct 

§19.140   Scope. 

This  subpart  contains  rules  relating  to 
parties  and  representational  practice 
before  the  OCC.  This  includes  the 
imposition  of  sanctions  by  the  presiding 
officer  or  the  Comptroller  against  parties 
or  their  counsel  who  fail  to  comply  with 
the  requirements  of  applicable  statutory 
requirements  of  this  part  or  an 
applicable  order.  It  also  covers 
disciplinary'  sanctions — censure, 
suspension  or  debarment  of  individuals 
before  the  OCC  in  a  representational 
capacity.  This  includes  but  is  not  limited 
to.  the  practice  of  attorneys  and 
accountants.  Employees  of  the  OCC  are 
not  subject  to  Subpart  O  disciplinary 
proceedings.  The  subpart  sets  forth  the 
grounds  for  censure,  suspension  or 
debarment  from  practice  before  the 
OCC  and  rules  relating  to  the  initiation 
and  conduct  of  suspension  or  debarment 
proceedings. 
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§19.141    SwfctioiM  rttottng  to  conduct  In 
an  admtnlstratlv*  procwdlng. 

(a)  General  Rule.  Appropriate 
sanctions  may  be  imposed  when  any 
party  or  person  representing  a  party  has 
failed  to  comply  with  an  applicable 
statute,  regulation,  or  order,  and  that 
failure  to  comply  (1)  constitutes 
contemptuous  conduct;  (2)  materially 
injures  or  prejudices  another  party  in 
terms  of  substantive  injury,  incurring 
additional  expenses  including  attorney's 
fees,  prejudicial  delay,  or  otherwise;  (3) 
is  a  clear  and  unexcused  violation  of  an 
applicable  statute,  regulation,  or  order; 
or  (4)  unduly  delays  the  proceeding. 

(b)  Sanctions.  Sanctions  which  may 
be  imposed  include  any  one  or  more  of 
the  following:  tl)  Issuing  an  order 
against  the  party;  (2)  rejecting  or  striking 
any  testimony  or  documentary  evidence 
offered,  or  other  papers  filed,  by  the 
party;  (3)  precluding  the  party  from 
contesting  specific  issues  or  findings;  (4) 
precluding  the  party  from  offering 
certain  evidence  or  from  challenging  or 
contesting  certain  evidence  offered  by 
another  party;  (5)  precluding  the  party 
from  making  a  late  filing  or  conditioning 
a  late  filing  on  any  terms  that  are  just; 
and  (6)  assessing  reasonable  expenses, 
including  attorney's  fees,  incurred  by 
any  other  party  as  a  result  of  the 
improper  action  or  failure  to  act. 

(c)  Procedure  for  imposition  of 
sanctions.  (1)  Upon  the  motion  of  any 
party,  or  on  his  or  her  own  motion,  the 
presiding  officer  may  impose  sanctions 
in  accordance  with  this  section, 
provided  that  the  presiding  officer  must 
submit  to  the  Comptroller  for  final  ruling 
any  sanction  entering  a  final  order 
determining  the  case  on  the  merits.  (2) 
No  sanction,  other  than  refusal  to  accept 
late  filings,  authorized  by  this  section 
shall  be  imposed  without  prior  notice  to 
ail  parties  and  an  opportunity  for  any 
party  against  whom  sanctions  would  be 
imposed  to  be  heard.  Such  opportunity 
to  be  heard  may  be  on  such  notice,  and 
the  response  may  be  in  such  form,  as  the 
presidmg  officer  directs.  The 
opportunity  to  be  heard  may  be  limited 
to  an  opportunity  to  respond  orally 
immediately  after  the  act  or  inaction 
covered  by  this  section  is  noted  by  the 
presiding  officer.  (3)  Requests  for  the 
imposition  of  sanctions  by  any  party, 
and  the  imposition  of  sanctions,  shall  be 
subject  to  interlocutory  review  pursuant 
to  S  19.15  in  the  same  manner  as  any 
other  ruling  by  the  presiding  officer. 

(d)  Section  not  exclusive.  Nothing  in 
this  section  shall  be  read  as  precluding 
the  presiding  officer  or  the  Comptroller 
from  taking  any  other  action,  or 
imposing  any  restriction  or  sanction, 
authorized  by  applicable  statute  or 
regulation. 


§  19.142    Censurv,  auspcnslon  or 
d«bann«nt 

The  Comptroller  may  censure  an 
individual  or  suspend  or  debar  such 
individual  from  practice  before  the  OCC 
if  he  or  she 

(a)  Is  incompetent  in  representing  a 
client's  rights  or  interest  in  a  significant 
matter  before  the  OCC;  or 

(b)  Engages,  or  has  engaged,  in 
disreputable  conduct;  or 

(c)  Refuses  to  comply  with  the  rules 
and  regulations  in  this  part;  or 

(d)  With  intent  to  defraud,  in  any 
manner  willfully  and  knowingly 
deceives,  misleads,  or  threatens  any 
client  or  prospective  client. 

The  suspension  or  debarment  of  an 
individual  shall  be  initiated  only  upon  a 
finding  by  the  Comptroller  that  the  basis 
for  the  disciplinary  action  is  sufficiently 
egregious. 

919.143    Dtfinitions. 

As  used  in  S§  19.142-19.151,  the 
following  terms  shall  have  the  meaning 
given  in  this  section  unless  the  content 
otherwise  requires. 

(a)(1)  "Practice  before  the  OCC" 
includes  any  matters  connected  with 
presentations  to  the  OCC  or  any  of  its 
officers  or  employees  relating  to  a 
client's  rights,  privileges  or  liabilities 
under  laws  or  regulations  administered 
by  the  OCC.  This  includes  but  is  not 
limited  to,  the  preparation  of  any 
statement,  opinion  or  other  paper  or 
docuraent  by  an  attorney,  accountant,  or 
other  licensed  professional  which  is 
filed  with  or  submitted  to  the  OCC,  on 
behalf  of  another  person  in,  or  in 
connection  with,  any  application, 
notification,  report  or  document;  the 
representation  of  a  person  at 
conferences,  hearings  and  meetings;  and 
the  transaction  of  other  business  before 
the  OCC  on  behalf  of  another  person. 

(2)  "Practice  before  the  OCC"  does 
not  include  work  prepared  by  a  person 
for  a  bank  solely  at  its  request  for  use  in 
the  ordinary  course  of  its  business. 

(b)  "Attorney"  means  any  person  who 
is  a  member  in  good  standing  of  the  bar 
of  the  highest  court  of  any  state, 
possession,  territory,  commonwealth,  or 
the  District  of  Columbia. 

(c)  "Accountant "  means  any  person 
who  is  duly  qualified  to  practice  as  a 
certified  public  accountant  or  a  public 
accountant  in  any  state,  possession, 
territory,  commonwealth,  or  the  District 
of  Columbia. 

§  19.144    Eligibility  to  practice. 

(a)  Attorneys.  Any  attorney  who  is 
qualified  to  practice  as  an  attorney  and 
is  not  currently  imder  suspension  or 
debarment  pursuant  to  this  subpart  may 
practice  before  the  OCC. 


(b)  Accountants.  Any  accountant  who 
is  qualified  to  practice  as  a  certified 
public  accountant  or  public  accountant 
and  is  not  currently  under  suspension  or 
debarment  by  the  OCC  may  practice 
before  the  OCC. 

§  19.145    Incompetenct. 

Incompetence  in  the  representation  of 
a  client's  rights  and  interests  in  a 
significant  matter  before  the  OCC  is 
grounds  for  suspension  or  debarment. 
The  term  "incompetence"  encompasses 
conduct  that  reflects  a  lack  of  the 
knowledge,  judgment  and  skill  that  a 
professional  would  ordmarily  and 
reasonably  be  expected  to  exercise  in 
adequately  representing  the  rights  and 
interests  of  a  client.  Such  conduct 
includes,  but  is  not  limited  to: 

(a)  Handling  a  matter  which  the 
individual  knows  or  should  know  that 
he  or  she  is  not  competent  to  handle, 
without  associating  with  a  professional 
who  is  competent  to  handle  such  matter. 

(b)  Handling  a  matter  without 
adequate  preparation  under  the 
circumstances. 

(c)  Neglect  in  a  matter  entrusted  to 
him  or  her. 

§  1 9. 1 46    Disreputable  conduct 

Disreputable  conduct  for  which  an 
individual  may  be  censured,  debarred  or 
suspended  from  practice  before  the  OCC 
includes,  but  is  not  limited  to: 

(a)  Willfully  violating  or  willfully 
aiding  and  abetting  the  violation  of  any 
provision  of  the  federal  banking  laws  or 
the  rules  and  regulations  thereunder  or 
conviction  of  any  offense  involving 
dishonesty  or  breach  of  trust. 

(b)  Knowingly  giving  false  or 
misleading  information,  or  participating 
in  any  way  in  the  giving  of  false 
information  to  the  OCC  or  any  officer  or 
employee  thereof,  or  to  any  tribunal 
authorized  to  pass  upon  matters 
administered  by  the  OCC  in  connection 
with  any  matter  pending  or  likely  to  be 
pending  before  it.  The  term 
"information"  includes  facts  or  other 
statements  contained  in  testimony, 
financial  statements,  applications  for 
enrollment,  affidavits,  declarations,  or 
any  other  document  or  written  or  oral 
statement. 

(c)  Directly  or  indirectly  attempting  to 
influence,  or  offering  or  agreeing  to 
attempt  to  influence,  the  official  action 
of  any  officer  or  employee  of  the  OCC 
by  the  use  of  threats,  false  accusations, 
duress  or  coercion,  by  the  offer  of  any 
special  inducement  or  promise  of 
advantage  or  by  the  bestowing  of  any 
gift,  favor,  or  thing  of  value. 

(d)  Disbarment  or  suspension  from 
practice  as  an  attorney,  or  debarment  or 


suspension  from  practice  as  a  certified 
public  accountant,  or  public  accountant 
by  any  duly  constituted  authority  of  any 
state,  possession,  commonwealth,  or  the 
District  of  Columbia  for  the  conviction 
of  a  felony  or  of  a  misdemeanor 
involving  moral  turpitude  in  matters 
relating  to  the  supervisory 
responsibilities  of  the  OCC,  and  the 
conviction  has  not  been  reversed  on 
appeal. 

(e)  Know  ingly  aiding  or  abetting 
another  individual  to  practice  before  the 
OCC  during  that  individual's  period  of 
suspension,  debarment,  or  ineligibility. 

(f)  Contemptuous  conduct  in 
connection  with  practice  before  the 
OCC,  and  knowingly  making  false 
accusations  nnd  statements,  or 
circulating  or  publishing  malicious  or 
libelous  matter. 

(g)  Suspension  or  debarment  from 
practice  before  the  Board  of  Governors 
of  the  Federal  Reserve  System,  the 
Federal  Deposit  Insurance  Corporation, 
the  Federal  Home  Loan  Bank  Board,  the 
Securities  and  Exchange  Commission, 
the  Commodity  Futures  Trading 
Commission,  or  any  other  federal 
agency  based  on  matters  relating  to  the 
supervisory  responsibilities  of  the  OCC. 

(h)  Willful  violation  of  any  of  the 
regulations  contained  in  this  part. 

§19.147    Initiation  of  disciplinary 
proceedings. 

(a)  Receipt  of  information.  An 
individual,  including  any  employee  of 
the  OCC,  who  has  reason  to  believe  that 
an  individual  practicing  before  the  OCC 
in  a  representative  capacity  has  engaged 
in  any  conduct  that  would  serve  as  a 
basis  for  censure,  suspension  or 
debarment  under  §  19.142  may  make  a 
report  thereof  and  forward  it  to  the  OCC 
or  such  person  as  may  be  delegated 
responsibility  for  such  matters  by  the 
Comptroller. 

(b)  Censure  without  formal 
proceeding.  Upon  receipt  of  information 
regarding  an  individual's  qualification  to 
practice  before  the  OCC,  the 
Comptroller  or  the  Comptroller's 
delegate  may,  after  giving  the  individual 
notice  and  opportunity  to  respond, 
censure  such  individual. 

(c)  Institution  of  formal  disciplinary 
proceeding.  When  the  Comptroller  or 
the  Comptroller's  delegate  has  reason  to 
believe  that  any  individual  who 
practices  before  the  OCC  in  a 
representative  capacity  has  engaged  in 
conduct  that  would  serve  as  a  basis  for 
censure,  suspension  or  debarment  under 
§  19.142,  the  Comptroller  or  the 
Comptroller's  delegate  may,  after  giving 
the  individual  notice  and  opportimity  to 
respond,  institute  a  formal  disciplinary 
proceeding  against  such  individual.  The 


proceeding  will  be  initiated  by  a 
complaint  which  names  the  individual 
as  a  respondent  and  is  signed  by  the 
Comptroller  or  the  Comptroller's 
delegate.  Except  in  cases  of  willfulness, 
or  when  time,  the  nature  of  the 
proceeding,  or  the  public  interest  do  not 
permit,  a  proceeding  under  this  section 
shall  not  be  instituted  until  the 
respondent  has  been  informed,  in 
writing,  of  the  facts  or  conduct  which 
warrant  institution  of  a  proceeding  and 
the  respondent  has  been  accorded  the 
opportunity  to  comply  with  all  lawful 
requirements  or  take  whatever  action 
may  be  necessary  to  remedy  the  conduct 
that  is  the  basis  for  the  initiation  of  the 
proceeding. 

§  19.148    Conferences. 

(a)  General.  The  Comptroller  or  the 
Comptroller's  delegate  may  confer  with 
a  proposed  respondent  concerning 
allegations  of  misconduct  or  other 
grounds  for  censure,  debarment  or 
suspension,  regardless  of  whether  a 
proceeding  for  debarment  or  suspension 
has  been  instituted.  If  a  conference 
results  in  a  stipulation  in  connection 
with  a  proceeding  in  which  the 
individual  is  the  respondent,  the 
stipulation  may  be  entered  in  the  record 
at  the  request  of  either  party  to  the 
proceeding. 

(b)  Resignation  or  voluntary 
suspension.  In  order  to  avcid  the 
institution  of,  or  a  decision  in,  a 
debarment  or  suspension  proceeding,  a 
person  who  practices  before  the  OCC 
may  consent  to  suspension  from 
practice.  At  the  discretion  of  the 
Comptroller  or  the  Comptroller's 
delegate,  the  individual  may  be 
suspended  or  debarred  in  accordance 
with  the  consent  offered. 

§  19.149    Proceeding  under  tttis  subpart 

Any  hearing  held  under  Subpart  O 
shall  be  held  before  a  presiding  officer 
who  is  an  administrative  law  judge 
pursuant  to  procedures  set  forth  in 
Subparts  E,  F  and  G  of  this  part.  The 
Comptroller  or  the  Comptroller's 
delegate  shall  appoint  a  person  to 
represent  the  OCC  in  the  hearing.  Any 
person  having  prior  involvement  in  the 
matter  which  is  the  basis  for  the 
suspension  or  debarment  proceeding 
shall  be  disqualified  from  representing 
the  OCC  in  the  hearing.  The  hearing 
shall  be  closed  to  the  public  unless  the 
Comptroller  on  his  or  her  own  initiative 
or  on  the  request  of  a  party  otherwise 
directs.  The  presiding  officer  shall  issue 
a  recommended  decision  to  the 
Comptroller  who  shall  issue  the  final 
decision  and  order.  The  Comptroller 
may  censure,  debar  or  suspend  an 
individual,  or  take  such  other 


disciplinary  action  as  the  Comptroller 
deems  appropriate. 

§  19. 1 50    Effect  of  suspension,  det>arment 
or  censure. 

(a)  Debarment.  If  the  final  order 
against  the  respondent  is  for  debarment, 
the  individual  will  not  thereafter  be 
permitted  to  practice  before  the  OCC 
unless  permitted  to  do  so  by  the 
Comptroller. 

(b)  Suspension.  If  the  final  order 
against  the  respondent  is  for  suspension. 
the  individual  will  not  thereafter  be 
permitted  to  practice  before  the  OCC 
during  the  period  of  suspension. 

(c)  Censure.  If  the  final  order  against 
the  respondent  is  for  censure,  the 
individual  may  be  permitted  to  practice 
before  the  OCC.  but  such  individuals 
future  representations  may  be  subject  to 
conditions  designed  to  promote  high 
standards  of  conduct.  If  a  written  letter 
of  censure  is  issued,  a  copy  will  be 
maintained  in  the  OCC's  files. 

(d)  Notice  of  debarment  or 
suspension.  Upon  the  issuance  of  a  final 
order  for  suspension  or  debarment,  the 
Comptroller  or  the  Comptroller's 
delegate  shall  give  notice  of  the  order  to 
appropriate  officers  and  employees  of 
the  OCC  and  to  interested  departments 
and  agencies  of  the  Federal 
Government.  The  Comptroller  or  the 
Comptrollers  delegate  shall  also  give 
notice  to  the  appropriate  authorities  of 
the  State  in  which  any  debarred  or 
suspended  individual  is  or  was  licensed 
to  practice. 

§  19.151    Petition  for  reinstatement 

At  the  expiration  of  a  period  of  lime 
designated  in  the  order  of  debarment, 
the  Comptroller  may  entertain  a  petition 
for  reinstatement  from  any  person 
debarred  from  practice  t)efore  the  OCC. 
The  Comptroller  shall  grant 
reinstatement  only  if  the  Comptroller  is 
satisfied  that  the  petitioner  is  likely  to 
act  in  accordance  with  the  regulations  in 
this  part,  end  that  granting 
reinstatement  would  not  be  contrary  to 
the  public  interest.  Any  request  for 
reinstatement  shall  be  limited  to  wnften 
submissions  unless  the  Comptroller,  in 
his  or  her  discretion,  affords  the 
petitioner  a  hearing. 

Date:  May  18. 1989. 
Robert  L  Clarke, 

Comptroller  of  the  Currency. 

[PR  Doc.  89-12379  Filed  5-25-89;  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclanuition 
and  Enforcemant 

30  CFR  Part  917 

Kentucky  Permanent  Regulatory 
Program;  Remining 

AOINCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE], 

Interior. 

ACTION:  Proposed  rule. 

•UMMARY:  OSMRE  is  announcing  the 
receipt  of  a  proposed  program 
amendment  to  the  Kentucky  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Kentucky  program]  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA),  The  amendment 
consists  of  new  and  revised  regulations 
designed  to  implement  Kentucky's 
Revised  Statute  (KRS)  350.075.  the 
temining  statute  enacted  by  the  1986 
Ker.tucky  General  Assembly  as  Senate 
Bill  No.  374. 

This  notice  sets  forth  the  times  and 
locations  that  the  Kentucky  program  and 
the  proposed  amendment  are  available 
for  public  inspection,  the  conmient 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment,  and  the 
procedures  that  will  be  followed 
regarding  a  public  hearing,  if  one  is 
requested. 

CATES*.  Written  com.ments  must  be 
received  on  or  before  4  p.m.  on  June  26, 
1909.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
est  10  a.m.  on  June  20, 1989.  Requests  to 
present  oral  testimony  at  the  hearing 
rust  be  received  on  or  before  4  p.m.  on 
lune  12, 1989. 

ADDRESSES:  Written  comments  and 
requests  for  a  hearing  should  be  mailed 
or  hand  delivered  to:  W.  Hord  Tipton, 
Director,  Lexington  Field  Office,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  340  Legion  Drive,  Suite  28, 
Lexington,  Kentucky  40504.  Copies  of 
the  Kentucky  program,  the  proposed 
amendment,  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  review  at  the  addresses 
liiited  below,  Monday  through  Friday, 
from  9  a.m.  to  4  p.m.,  excluding  holidays. 
Each  requestor  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
am-indmcnt  by  contacting  OSMRE's 
Lexington  Field  Office. 

Office  of  Surface  Mining  Reclumation  and 
Enforcement.  Lexingtun  Field  Office.  340 
Lf  gion  Drive,  Suite  23.  Lexingto,  Kentucky 
405OJ.  Telephone:  (606)  233-7327 

Office  of  Surface  Mining  Reclamation  and 
_    Enforcement,  1100  L  Street,  NW.,  Room 


5131,  Washington,  DC  20240,  Telephone: 
(202)  343-5492 

Ofifice  of  Surface  Mining  Reclamation  and 
Enforcement,  Eastern  Field  Operations, 
Ten  Parkway  Center.  Pittsburgh, 
Pennsylvania  15220.  Telephone:  (412)  937- 
2828 

Df^partment  for  Surface  Mining  Reclamation 
and  Enforcement,  #2  Hudson  Hollow 
Complex.  Frankfort,  Kentucky  40601, 
Telephone:  (502)  564-6940. 

If  a  public  hearing  is  held,  its  location 
will  be:  The  Harley  Hotel,  2143  North 
Broadway,  Lexington,  Kentucky  40505. 

FOR  FURTHER  INFORMATION  CONTACT: 

W.  Hord  Tipton,  Director,  Lexington 
Field  Office.  Telephone  (606)  233-7327. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  May  18, 1982  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Information 
pertinent  to  the  general  background, 
revisions,  modifications,  and 
amendments  to  the  proposed  permanent 
program  submission,  as  well  as  the 
Secretary's  findings,  the  disposition  of 
comments  and  a  detailed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  May  la  1982.  Federal  Register  (47 
FR  21404-21435).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  am.cndments  are  identified 
at  30  CFR  917.11,  917.15,  917.16,  and 
917.17. 

II.  Discussion  of  Amendment 

By  letter  dated  July  29, 1986, 
(Administrative  Record  No.  KY-717). 
Kentucky  submitted  proposed 
regulations  to  implement  Senate  Bill  No. 
374.  These  regulations  were  intended  to 
address  the  requirement  at  30  CFR 
917.16(c)(2)  which  states  that  Kentucky 
is  required,  prior  to  implementation  of 
Senate  Bill  No.  374,  to  submit  proposed 
regulations  to  the  Director  and  to 
receive  the  Director's  approval.  On 
November  26, 1986,  OSMRE  announced 
(51  FR  42267),  that  Kentucky  had 
withdrawn  the  proposed  regulations. 

On  August  4, 1987,  (Administrative 
Record  No.  KY-751),  Kentucky 
resubmitted  to  OSMRE,  pursuant  to  30 
CFR  732.17,  a  proposed  amendment  on 
remining.  On  September  16, 1987,  (52  FR 
34932-34933),  OSMRE  announced 
receipt  of  the  resubmitted  proposed 
amendment  and  procedures  for  a  public 
comment  period  and  a  public  hearing 
(Administrative  Record  No.  KY-762). 
Numerous  comments  were  received  on 
the  substance  of  the  proposed 
amendment  prior  to  the  close  of  ihe 
public  comment  on  October  16, 1987.  No 
public  hearing  was  requested  and  none 
was  held. 


On  January  14, 1988,  a  meeting  was 
held  between  OSMRE  and  the  Kentucky 
Department  for  Surface  Mining 
Reclamation  and  Enforcement  (DSMRE) 
to  discuss  the  comments  received  and  to 
further  clarify  the  proposed 
amendments. 

By  letter  dated  January  22, 1988. 
(Administrative  Record  No.  KY-789), 
OSMRE  informed  Kentucky  that  the 
proposed  amendment  was  less  effective 
than  the  Federal  regulations  and  could 
not  be  approved.  On  November  22, 1988. 
(Administrative  Record  No.  KY-840), 
Kentucky  informally  submitted  revised 
regulations  on  remining.  In  a  letter  dated 
January  12, 1989,  (Administrative  Record 
No.  KY-843).  OSMRE  found  the  informal 
submittal  to  contain  regulations  less 
effective  than  the  Federal  regulations. 
On  February  28, 1989,  (Administrative 
Record  No.  KY-855),  Kentucky  withdrew 
the  August  4, 1987,  proposed  amendment 
on  remining. 

On  April  24. 1989,  (Administrative 
Record  No.  KY-879),  Kentucky 
resubmitted  regulations  to  implement 
Senate  Bill  No.  374.  This  proposed 
amendment  modiHes  sections  of  the 
Kentucky  Administrative  Regulations 
(KAR)  at  405  KAR  8:060,  and  405  KAR 
20:090  as  summarized  below. 

1.  Kentucky  proposes  to  add  a  new 
regulation  405  KAR  8:0t?0  to  set  forth 
permit  application  requirements  for 
special  reclamation  of  abandoned  mine 
lands.  Special  reclamation  permits  are 
for  remining  previously  mined  lands  and 
for  secondary  coal  recovery  operations. 
The  proposed  rule  includes  sections  on 
applicability,  defmitions;  general 
provisions;  environmental  resources 
information;  maps,  drawings  and  cross- 
sections;  and  mining  and  reclamation 
plans. 

2.  Kentucky  proposes  to  add  a  new 
regulation,  405  KAR  20:090,  to  establish 
performance  standards  to  apply  to 
special  reclamation  permits.  The 
applicability  section  of  the  rule  proposes 
that  requirements  of  405  KAR  Chapters 
16. 18,  and  20  (the  approved  program 
performance  standards  for  surface 
mines,  underground  mines,  and  special 
categories)  would  not  apply  to  such 
lands  except  as  specifically  stated  in  ths 
rule.  The  rule  establishes  hydrologic 
protection  requirements,  requirements 
fur  backfilling  and  grading,  and 
revegetation  standards  for  special 
reclamation  psrmits. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSMRE  is  now 
seeking  comm.ent  on  whether  the 
amendment  proposed  by  Kentucky 
satisfy,the  applicable  program  approval 
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criteria  of  30  CFR  732.15.  If  the 
amendment  is  deemed  adequate,  it  will 
become  part  of  the  Kentucky  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commentor's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Lexington  Field  OfHce 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "for  further  information 
CONTACT"  by  4:00  p.m.  on  June  12, 1989.  If 
no  one  requests  an  opportunity  to 
comment  at  a  public  hearing,  the  hearing 
will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  80,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSMRE, 
Lexington  Field  Office  listed  under 
"ADDRESSES"  by  contacting  the  person 
listed  under  "FOR  FURTHER  information 
CONTACT."  All  such  meetings  will  be  open 
to  the  public  and.  if  possible,  notices  of 
meetings  will  be  posted  in  advance  at 
the  locations  listed  under  "ADDRESSES." 
A  written  summary  of  each  public 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  917 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 


Date:  May  19. 1989. 
Jesse  Jacksoa,  Jr. 

Acting  Assistant  Director.  Eastern  Field 
Operations. 

(FR  Doc.  89-12629  Filed  5-25-89;  8:45  am] 
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30  CFR  Part  948 

West  Virginia  Regulatory  Program; 
Major  Regulatory  Reform;  and  fHve 
Conditions  of  Program  Approval 

AGENCY:  Office  of  Surface  Mining 
Relcamation  and  Enforcement  (OSMRE), 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSMRE  is  announcing  the 
receipt  of  and  requesting  public 
comments  on  proposed  amendments  to 
the  West  Virginia  regulatory  program 
(hereinafter  referred  to  as  the  West 
Virginia  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  West  Virginia's 
proposed  amendments  constitute  a 
major  reform  to  the  State's  regulatory 
program.  These  amendments  are 
intended  to  make  the  requirements  of 
West  Virginia's  program  no  less 
effective  than  the  Federal  program.  In 
addition,  the  amendments  are  intended 
to  satisfy  five  of  the  remaining  six 
conditions  of  program  approval 
concerning  augering  on  previously 
mined  areas,  coal  refuse  disposal, 
applicant  violator  information,  coal 
exploration,  revegetation  and  show 
cause  orders. 

This  notice  sets  forth  the  times  and 
locations  that  the  West  Virginia 
program  and  proposed  amendments  to 
that  program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendments,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  June  26. 
1989.  If  requested,  a  public  hearing  on 
the  proposed  amendments  will  be  held 
at  1  p.m.  on  June  15, 1989.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  on  or  before  4  p.m.  on 
June  12. 1989. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Charleston  Field 
Office,  Attention:  West  Virginia 
Administrative  Record.  603  Morris 
Street,  Charleston,  West  Virginia  25301. 
Copies  of  the  proposed  amendments 
(Administrative  Record  No.  WV  775). 
the  West  Virginia  program,  and  the 


administrative  record  on  the  West 
Virginia  program  are  available  for 
public  review  and  copying  at  the 
OSMRE  offices  and  the  office  of  the 
State  regulatory  authority  listed  below, 
Monday  throu^  Friday.  9  a.m.  to  4  p.m.. 
excluding  holidays. 

Office  of  Surface  Mining  Reclamation  and 
Enforcement.  Charleston  Field  Office,  603 
Morris  Street.  Charleston.  West  Virginia 
25301.  Telephone:  (304)  347-7158 

Office  of  Surface  Mining  Reclamation  and 
Enforcement.  1100  "L"  Street,  NW..  Room 
5131.  Washington.  DC  20240.  Telephone: 
(202)  343-5492 

West  Virginia  Department  of  Energy.  1615 
Washington  Street,  East  Charleston.  West 
Virginia  25311.  Telephone:  (304)  348->3500 

In  addition,  copies  of  the  proposed 
amendments  are  available  for  inspection 
during  regular  business  hours  at  the 
following  locations: 

Office  of  Surface  Mining  Reclamation  and 
Enforcement,  Morgantown  Area  Office.  75 
High  Street.  Room  229.  Morgantown.  West 
Virginia  26505.  Telephone:  (304)  2Jn-4004 

Office  of  Surface  Mining  Reclamation  and 
Enforcement.  Beckley  Area  Office,  101 
Harper  Park  Drive,  fiieckley.  West  Virginia 
25801.  Telephone:  (304)  255-5265 

Each  requester  may  receive,  free  of 
charge,  one  single  copy  of  the  proposed 
program  amendments  by  contacting  the 
OSMRE  Charleston  Field  Office  listed 
above. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  James  C.  Blankenship.  Jr..  Director. 
Charleston  Field  Office;  Office  of 
Surface  Mining  Reclamation  and 
Enforcement;  603  Morris  Street;  ~ 

Charleston,  West  Virginia  25301; 
Telephone  (304)  347-7158. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  West  Virginia 
Program 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
West  Virginia  program.  Information 
concerning  the  general  background  of 
the  program  includes  the  Secretary's 
findings,  the  disposition  of  comments, 
and  an  explanation  of  the  initial 
conditions  of  approval  of  the  West 
Virginia  program.  This  can  be  found  in 
the  January  21. 1981.  Federal  Register  (46 
FR  5915-5956).  Subsequent  actions 
concerning  proposed  amendments  and 
the  conditions  of  approval  are  codified 
at  30  CFR  948.11,  948.12.  948.13,  948.15, 
and  948.16. 

II.  Discussion  of  Proposed  Amendments 

On  August  19. 1986.  pursuant  to  30 
CFR  732.17(f)(1).  OSMRE  provided  West 
Virginia  a  list  of  221  i'ems 
(Administrative  Record  No.  WV  711)  in 
its  program  determined  by  OSMRE  to  be 
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less  effective  than  the  Federal 
requirements.  On  October  22. 1986,  the 
West  Virginia  Department  of  Energy 
(DOE)  responded  to  OSNfRE's  list  of 
concerns.  Of  the  221  deficiencies.  DOE 
indicated  that  166  would  require 
regulatory  changes:  8  statutory  changes; 
and  10  policy  changes.  DOE  also 
indicated  that  26  were  already 
considered  to  be  as  effective  as  the 
Federal  requirements  and  eleven  would 
require  detailed  review.  DOE  suggested 
a  schedule  for  addressing  the 
deficiencies  (Administrative  Record  No. 
WV  712).  The  proposed  schedule  was 
modi^ed  several  times  to  establish 
priorities  and  to  consider  State 
Legislature  concerns  and  Federal 
regulation  amendments. 

On  October  20. 1987,  DOE  submitted 
proposed  regulatory  changes  to  0SK4RE 
for  informal  review  that  were  intended 
to  satisfy  all  221  regulatory  reform 
issues. 

On  December  18. 1987,  OSMRE 
advised  DOE  that  a  review  identiHed 
204  remaining  issues  (Administrative 
Record  No.  WV  748). 

On  January  18, 1988,  the  State 
provided  OSMRE  its  revised  coal  refuse 
disposal  regulations  (section  22]  for 
informal  review.  On  January  20, 1988. 
DOE  submitted  revised  regulations  to 
the  Legislative  Rulemaking  Review 
Committee  which  were  to  satisfy  most 
of  OSMRE's  December  18th  concerns. 
The  West  Virginia  Legislature  adjourned 
in  March  1988  without  adopting  DOE's 
proposed  regulations. 

On  July  7, 1988,  DOE  submitted  a 
proposed  amendment  to  OSMRE  that 
contained  surface  mining  reclamation 
regulations  and  coal  refuse  disposal 
regulations  which  West  Virginia  also 
filed  with  its  Secretary  of  State  on  an 
emergency  basis  on  July  15, 1988 
(Administrative  Record  No.  WV  756). 

On  August  9, 1988.  DOE  formally 
submitted  to  OSMRE  a  copy  of  its  new 
proposed  surface  mining  reclamation 
regulations.  The  revisions  were  intended 
to  satisfy  all  of  OSMRE's  regulatory 
reform  issues  and  five  of  the  State's 
program  conditions  (Administrative 
Record  No.  WV  760). 

On  September  9, 1988.  DOE  held  a 
public  hearing  on  the  revised  legislative 
rules,  and  on  September  19, 1988,  DOE 
submitted  its  revised  rules  to  the 
Legislative  Rulemaking  Review 
Committee  for  consideration.  Because 
these  regulations  are  intended  to  repeal 
the  emergency  regulations  that  were 
adopted  on  July  15, 1968,  and 
subsequently  revised  on  August  5, 1988, 
these  regulations  are  commonly  referred 
to  as  the  "repealer  package". 

On  November  9, 1988,  OSMRE 
provided  West  Virginia  with  a  second 


list  of  13  State  regulations  which  were 
determined  to  be  less  effective  than 
Federal  regulations  promulgated 
between  October  1. 1983,  and  June  15, 
1988.  OSMRE  gave  the  State  sixty  days 
to  submit  either  proposed  amendifnents 
or  a  description  of  amendments  to  be 
proposed  to  address  the  identifled 
deficiencies  (Administrative  Record  No. 
WV  762). 

On  December  28, 1988.  DOE  submitted 
additional  revisions  to  its  regulations 
which  were  intended  to  satisfy 
OSMRE's  concerns  of  November  9, 1988. 
The  State  included  the  proposed 
revisions  in  the  repealer  package  so  that 
they  would  receive  consideration  by  the 
Legislative  Rulemaking  Review 
Committee  during  the  1989  regular 
session  (Administrative  Record  No.  WV 
789). 

On  March  30, 1989,  DOE  provided 
OSMRE  with  fifty-four  amendments  to 
the  repealer  package.  The  proposed 
amendments  were  submitted  to  the 
State  Senate  Committee  on  Energy, 
Industry  and  Mining  and  approved  on 
March  27, 1989  (Administrative  Record 
No.  WV  771). 

On  April  8, 1989,  the  West  Virginia 
Legislature  passed  DOFs  surface  mining 
reclamation  regulations  with  revisions. 

On  April  17. 1989,  DOE  provided 
OSMRE  a  copy  of  part  of  the  regulations 
that  were  approved  by  the  Legislature 
(Administrative  Record  No.  WV  772). 
Because  the  submittal  did  not  include 
the  State's  proposed  regulatory  reform 
revisions  of  December  28, 1988,  DOE 
resubmitted  revised  regulations  on  April 
20, 1989,  which  contain  all  amendments 
passed  by  the  West  Virginia  Legislature 
(Administrative  Record  No.  WV  775). 
These  new  regulations  were  submitted 
as  a  program  amendment  and  preempt 
the  July  7, 198a  and  August  8, 1988. 
submittals. 

On  April  18. 1989,  OSMRE  requested 
that  DOE  delay  finalizing  the  proposed 
regulations  until  they  are  approved  by 
OSMRE.  Pursuant  to  30  CFR  732.17(g), 
no  changes  to  regulations  that  make  up 
an  approved  program  can  take  effect 
until  they  are  approved  by  OSMRE  as 
an  amendment  (Administrative  Record 
No.  WV  773). 

As  discussed  above,  the  State's 
regulations  were  revised  to  resolve  over 
two  hundred  inconsistencies  that  were 
identified  by  OSMRE  as  a  result  of 
changes  in  Federal  regulations.  The 
revisions  concern  inspection  and 
enforcement,  civil  penalties,  small 
operator  assistance  program,  blasting, 
prime  farmland,  topsoil  handling, 
backfilling  and  grading,  fish  and  wildlife 
protection,  excess  spoil  disposal, 
bonding,  revegetation.  coal  exploration, 
designating  lands  unsuitable,  historic 


preservation,  hydrology,  geology, 
diversions,  siltation  structures  and 
impoundments,  subsidence  control,  coal 
refuse  disposal,  permitting  and  other 
miscellaneous  provisions. 

In  addition,  DOE  substantially  revised 
the  format  of  its  regulations.  The 
requirements  governing  support 
facilities,  surface  mining  and 
underground  mining  operations  have 
been  combined,  and  its  coal  refuse 
disposal  requirements,  which  were 
separate,  have  been  included  in  the 
revised  surface  coal  mining  reclamation 
regulations.  On  March  27, 1989.  the 
Legislature  adopted  54  amendments 
concerning  applicability,  definitions  of 
active  and  inactive  surface  mining 
operations,  ownership  and  control,  head 
of  hollow  fills,  readvertisement  of  permit 
applications,  preplans,  subsidence 
control  plans,  parks  and  historic  lemds. 
hydrologic  information,  overburden 
analysis,  permit  renewals,  incidental 
boundary  revisions,  permit  conditions, 
sediment  control  structures,  bond 
forfeiture,  underground  discharges, 
steep  slope  mining,  inactive  status, 
backfilling  and  regrading,  availability  of 
permit  applications,  inspection 
frequencies  and  enforcement  actions. 

The  State  also  made  the  same 
revisions  to  these  regulations  which 
were  made  earlier  to  its  emergency 
regulations  in  order  to  satisfy  five  of  the 
remaining  six  conditions  of  program 
approval  at  30  CFR  948.11(a)  concerning 
augering  on  previously  mined  areas, 
coal  rehise  disposal,  applicant  violator 
information,  coal  exploration, 
revegetation  success  standards  and  the 
issuance  of  show  cause  orders  for 
pattern  of  violations.  An  announcement 
regarding  these  and  other  revisions  to 
the  emergency  regulations  appeared  in 
the  Federal  Register  on  April  21. 1989  (54 
FR 16136-16138).  Because  the  State  has 
requested  that  its  recent  submission 
preempt  its  July  7. 1988.  and  August  8. 
198a  submittals,  OSMRE's  formal 
review  will  be  limited  to  the  April  26th 
submission.  Any  comments  received 
from  the  public  on  the  revised 
emergency  regulations  will  be 
considered  in  light  of  this  submission. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17,  OSMRE  is  now  seeking 
comments  on  the  proposed  amendments 
submitted  by  the  State  of  West  Virginia 
to  its  permanent  regulatory  program. 
Specifically,  OSMRE  is  seeking 
comments  on  DOE's  revised  surface  coal 
mining  reclamation  regulations,  Title  38, 
Series  2,  that  were  submitted  on  April 
26, 1989  (Administrative  Record  No.  WV 
775).  Comments  should  address  whether 


the  proposed  amendments  are  in 
accordance  with  SMCRA  and  no  less 
effective  than  its  implementing 
regulations.  If  approved,  the 
amendments  will  become  part  of  the 
West  Virginia  permanent  regulatory 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  OSMRE  Charleston  Field 
Office  will  not  necessarily  be 
considered  and  included  in  the 
Administrative  Record  for  the  final 
rulemaking. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  the  close  of  business  on 
June  12, 1989.  If  no  one  has  requested  an 
opportunity  to  participate  in  the  hearing 
by  that  date,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  to    - 
comment  at  a  hearing,  a  public  meeting, 
rather  than  a  public  hearing,  may  be 
held  and  the  results  of  the  meeting 
included  in  the  Administrative  Record. 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendments  may  request  a  meeting  at 
the  OSMRE  Charieston  Field  Office 
listed  under  "ADDRESSES"  by  contacting 
the  person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT".  All  such 

meetings  are  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  in  advance  at  the  locations  listed 
under  "ADDRESSES."  A  written  summary 
of  each  public  meeting  will  be  made  a 
part  of  the  Administr;itive  Record. 


List  of  Subjects  in  30  CFR  Fart  948 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Date:  May  19. 1989. 

Jesse  Jackson,  Jr. 

Acting  Assistant  Director,  Eastern  Field 
Operations. 

[FR  Doc.  89-12630  Filed  5-25-89;  8:45  am] 

BtUJNGCOOE  4310-05-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD09  89-07] 

Drawbridge  Operation  Regulations; 
Portage  River,  OH 

agency:  Coast  Guard,  DOT. 
ACTION:  Proposed  rule. 

summary:  At  the  request  of  the  Ottawa 
County  Engineer,  the  Coast  Guard  is 
considering  a  change  to  the  operating 
regulations  governing  the  Monroe  Street 
highway  bridge  at  mile  0.4  across  the 
Portage  River  in  Port  Clinton.  Ohio,  by 
extending  the  period  of  time  the  draw 
opens  on  a  regulated  schedule  and  by 
better  defining  those  commercial  vessels 
that  are  to  be  passed  through  the  draw 
even  though  there  are  regulated  periods 
in  effect.  This  proposal  is  being  made 
because  of  an  increase  in  recreational 
vessel  traffic  during  periods  when  the 
draw  is  required  to  open  on  signal  at  the 
beginning  and  end  of  the  navigation 
season.  Also,  an  increase  in  the  number 
of  charter  vessels  licensed  to  carry 
fifteen  passengers  or  less  is  causing  the 
bridge  to  open  within  short  periods  of 
time  before  and  after  a  scheduled 
opening  because  these  vessels  are 
exempt  from  the  hour  and  half-hour 
regulated  periods.  In  addition,  this 
proposed  change  would  allow  for  the 
removal  of  bridgetenders  from  the 
Monroe  Street  bridge  and  the  Conrail 
railroad  bridge,  mile  1.5  across  the 
Portage  River  in  Port  Clinton,  Ohio,  to 
begin  on  December  1  instead  of 
December  2.  This  action  should 
accommodate  the  needs  of  vehicular 
traffic  and  should  still  provide  for  the 
reasonable  needs  of  navigation. 
DATE:  Comments  must  be  received  on  or 
before  July  10, 1989. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (obr).  Ninth  Coast 
Guard  District.  1240  East  Ninth  Street. 
Cleveland,  Ohio  44199-2060.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  a< 


1240  East  Ninth  Street,  Room  2083D. 
Cleveland,  Ohio.  Normal  office  hours 
are  between  the  hours  of  6:30  a.m.  and 
3:00  p.m.,  Monday  through  Friday, 
except  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  W.  Bloom,  Jr.,  Chief.  Bridge 
Branch,  telephone  (216)  522-3993. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Commander,  Ninth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  operating  regulations  may 
be  changed  in  light  of  comments 
received. 

Drafting  Infonnation 

The  drafters  of  these  regulations  are 
Fred  H.  Mieser,  project  officer,  and 
LCDR  C.V.  Mosebach,  project  attorney. 

Discussion  of  Proposed  Regulations 

Presently,  the  Monroe  Street  bridge 
opens  on  signal  at  all  times  from  May  1 
through  May  14  and  November  1  through 
December  1.  From  May  15  through 
October  31,  between  the  hours  of  12 
midnight  and  6  a.m.,  the  draw  opens  on 
signal:  between  the  hours  of  6  a.m.  and 
12  midnight,  the  draw  is  required  to 
open  on  signal  for  the  passage  of 
recreational  vessels  only  from  three 
minutes  before  to  three  minutes  after  the 
hour  and  half-hour.  From  December  2 
through  April  30  the  draws  of  the 
Monroe  Street  highway  bridge  and 
Conrail  railroad  bridge  open  on  signal  if 
at  least  a  24-hour  advance  notice  is 
given.  The  proposed  operating 
regulations  would  allow  the  owners  of 
the  Monroe  Street  bridge  to  extend  the 
present  regulated  opening  schedule  from 
May  15  through  October  31.  to  include 
the  periods  from  May  1  through  May  14 
and  from  November  1  through 
November  30  by  allowing  them  to  open 
the  draw  on  signal  only  from  three 
minutes  before  to  three  minutes  atlor  the 
hour  and  half-hour  between  the  tiours  of 
6  a.m  dnd  12  midnight:  from  12  midnight 
to  b  a.m.  the  draw  would  still  he 
required  ii>  opt-.T  on  s:>;:i.ii  'oi  m' 
vessels 
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The  owners  are  also  prvseniU 
required  to  open  the  draw  un  siitnal  <«» 
soon  as  possible  at  an  times  lor  public 
vessf  Is  of  the  Uniieri  Siaies.  stale  and 
local  guvernnieni  vessels  used  for  public 
safety.  cummercMl  vesstls.  vessels  in 
distress  and  vessels  seeking  shelter  from 
rough  weather.  The  proposed 
regulations  would  allow  the  owners  to 
reduce  the  number  of  openings  on  signal 
for  certain  commercial  vessels  by  only 
requiring  such  openings  for  commercial 
vessels  of  ten  gross  tons  and  over  and 
vessels  licensed  to  carry  fifteen  or  more 
passengers. 

These  changes  are  being  requested  by 
the  owners  of  the  Monroe  Street  bridge 
because  of  an  Increase  of  tourist  trafHc 
crossing  over  the  bridge  and  an  increase 
cf  recreational  and  charter  boats 
transiting  the  river.  Bridgetender  logs 
show  that  during  the  periods  of  time  the 
draw  is  required  to  open  on  signal,  from 
Mey  1  through  May  14  and  November  1 
through  December  1.  there  were  a  total 
of  511  openings.  During  the  regulated 
period  of  time  when  the  draw  need  open 
only  from  three  minutes  before  to  three 
minutes  after  the  hour  and  half-hour, 
bridgetender  logs  and  a  list  of  charter 
v:!8sels  that  transit  the  river  show  that 
charter  vessels  Ucensed  to  carry  Hfteen 
or  less  passenger*  and  vessels  less  than 
ten  gross  tons  caused  the  bridge  to  open 
an  additional  945  times  with  110  of  these 
openings  occurring  within  five  minutes 
of  a  scheduled  opening  and  caused 
additional  land  tragic  tie-ups.  Also, 
bridgetenders  have  problems 
determining  when  the  Bfteen  passenger 
or  less  charier  boats  are  actually  being 
used  for  a  charter  because  these  boats 
ere  also  personal  pleasure  craft. 

The  owners  of  the  Monroe  Street 
bridge  requested  the  starting  date  for 
removal  of  bridgetenders  during  the 
winter  months,  December  2,  be  changed 
to  December  1  so  that  their  work 
schedule  ends  on  the  last  day  of 
November  instead  of  the  first  day  of  a 
new  month,  December.  In  order  to  keep 
the  starting  date  for  the  removal  of 
bridgetenders  from  bridges  over  the 
Portage  River  consistent,  the  Conrail 
railroad  bridge  has  been  included  in  this 
portion  of  the  proposed  change. 

Operating  regulations  identical  to  the 
ones  in  this  proposal  were  issued  on  a 
temporary  basis  for  the  1988  navigation 
season  for  evaluation  purposes.  The 
temporary  regiilations  were  published  in 
the  Ninth  Coast  Guard  District  Local 
Notice  to  Mariners,  LNM  07/88,  dated 
April  22, 1988,  with  a  request  for 
comments  from  the  marine  community. 
No  comments  were  received. 


bconnmic  Assessment  and  Certiricalion 

Tnene  prttposi-o  reKuiHiiiins  nr*- 
considered  to  \w  nnn-mHiur  under 
Rxecutive  Order  122M1  i)n  Fed»'ra' 
ReeulHiions  and  noii-siuniticant  undei 
ttie  Uepanmeni  uf  Irnnsportaiiun 
regulatory  policies  and  procedures  (44 
FR  11034:  February  26. 1979). 

The  economic  impact  is  expected  to 
be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  Extending 
the  regulated  periods  when  the  bridge 
opens  on  the  hour  and  half-hour,  is  an 
extension  of  those  days  that  are 
presently  in  existence  during  the  peak 
navigation  season  and  has  helped  in 
reducing  the  number  of  traffic  tie-ups 
while  still  allowing  recreational  vessels 
to  navigate  the  river. 

Requiring  vessels  of  less  than  10  gross 
tons  and  vessels  licensed  to  carry  15 
passengers  or  less  to  comply  with  the 
hour  and  half-hour  openings  will  relieve 
the  problem  of  traffic  tie-ups  caused  by 
random  bridge  openings  for  these 
vessels.  These  vessel  operators  will  be 
required  to  make  only  slight  adjustments 
to  their  trip  schedules  because  many  of 
the  bridge  openings  for  these  vessels 
were  within  five  minutes  of  a  scheduled 
opening. 

Removal  of  bridgetenders  from  the 
Monroe  Street  bridge  and  Conrail  bridge 
starting  December  1  instead  of 
December  2  will  relieve  the  owners  of 
the  burden  of  having  a  bridgetender  at 
the  bridge  for  an  additional  one  day  at  a 
time  when  there  is  little  or  no  navigation 
on  the  river.  Since  the  impact  of  this 
proposal  is  expected  to  be  so  minimal, 
the  Coast  Guard  certifies  that,  if 
adopted,  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
cf  Title  33,  Code  of  Federal  Regulations 
as  follows: 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.46;  33 
CFR  1.05-l(g);  33  CFR  117.43. 

2.  Section  117.851,  paragraphs  (a),  (c), 
and  (d)  are  revised  to  read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

§117J51    Porlaga  River. 

(a)  Except  as  provided  in  paragraph 
(c](l](ii)  of  this  section,  public  vessels  of 
the  United  States.  State  or  local 
government  vessels  used  for  public 


8.jieiv  comniernal  vessels,  vessels  in 
u, stress  and  ve.sseis  seeking  shelter  from 
roukih  weather  shall  be  passed  through 
;t.e  unilecs  listed  in  this  section  as  soon 
"'  possible 

>  •  k  •  • 

|c]  The  draws  of  the  Monroe  Street 
bridge,  mile  0.4  at  Port  Clinton,  shall 
open  as  follows: 

(1)  From  May  1  through  November   30 

(i)  Between  the  hours  of  12  midnight 
and  6  a.m.,  the  draw  shall  open  on 
signal. 

(ii]  Between  the  hours  of  6  a.m.  and  12 
midnight,  the  draw  shall  open  on  signal; 
except  that,  for  pleasure  craft,  vessels 
licensed  to  carry  fifteen  or  less 
passengers  and  commercial  vessels  of 
less  than  ten  gross  tons,  the  draw  need 
open  only  from  three  minutes  before  to 
three  minutes  after  the  hour  and  half- 
hour. 

(2)  From  December  1  through  April  30, 
the  draw  shall  open  on  signal  if  at  least 
24  hours  notice  is  given. 

(d)  The  draw  of  the  Conrail  bridge, 
mile  1.5  at  Port  Clinton,  shall  open  on 
signal:  except  that,  from  December  1 
through  April  30,  the  draw  shall  open  on 
signal  if  at  least  24  hours  notice  is  given. 

Dated.  May  12. 1969. 
D.H.  Ramsden, 

Captain,  U.S.  Coast  Guard,  Commander, 
Ninth  Coast  Guard  District,  Acting. 
[PR  Doc.  89-12600  Filed  5-25-89;  8:45  am] 

BILUNQ  COOC  4910-1441 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Larul  Management 

(AA-34(M>»-4333-11] 

43  CFR  Part  8370 

Use  Authorizations;  Special  Recreation 
Permits,  Other  Than  on  Developed 
Recreation  Sites;  Proposed 
Adlustment  In  Fees 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Proposed  fee  adjustment  for 

commercial  outfitters  and  guides. 

summary:  The  Bureau  of  Land 
Management  (BLM)  hereby  gives  notice 
that  it  is  proposing  to  adjust  the 
minimum  annual  fee  for  commercial 
special  recreation  permittees  (outfitters 
and  guides}  on  public  lands 
administered  by  the  BLM  every  3  years 
based  upon  the  Implicit  Price  Deflator 
Index  (IPDI).  The  IPDI  is  published 
every  February  as  a  part  of  the 
"Economic  Report  of  the  President"  to 
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Congress.  The  IPDI  is  also  cited  monthly 

in  the  "Survey  of  Current  Business,"  a 

periodical  available  in  most  regional, 

university,  and  local  government 

depository  libraries.  The  intended  effect 

is  to  ensure  that  fees  accurately  reflect 

fair  market  value  as  required  by 

regulation. 

DATE:  Comments  must  be  received  on  or 

before  July  7, 1989. 

ADDHESS:  Send  written  comments  to 

Director  (340),  Room  3680.  Main  Interior 

Building,  Bureau  of  Land  Management, 

1800  C  Street,  NW.,  Washington,  DC 

20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  G.  Marsh,  Recreation  and  Cultural 
Resources  Branch,  (202)  343-9353. 
SUPPLEMENTARY  INFORMATION:  In  1984 
(49  FR  5300  and  49  FR  34332),  the  BLM 
announced  its  final  regulations  and 
policy  concerning  special  recreation 
permits  for  individuals  or  organizations 
conducting  commercial,  competitive, 
and  other  uses  on  the  Public  Lands  and 
related  waters.  On  September  9. 1987, 
the  BLM  incorporated  its  commercial  fee 
and  permit  policy  in  the  BLM  8372 
Manual  and  Handbook  (H-8372-1, 
Special  Recreation  Permits  for 
Commercial  Use).  As  a  part  of  this 
policy,  the  BLM  established  8  new 
system  for  determining  the  armual 
administrative  cost  to  issue  permits  and 
provide  a  fair  return  to  the  government 
for  the  privilege  of  conducting 
commercial  recreation  activities  on  the 
Public  Lands  and  related  waters.  The 
fee  system  bases  fees  on  either  a 
minimum  annual  fee  or  3  percent  of  the 
commercial  permittee's  gross  revenue 
derived  from  the  activity  (allowing 
certain  discounts  for  lodging  and 
transportation),  whichever  is  greater. 
Office  of  Management  and  Budget 
Circular  A-25  specifies  that,  "Where 
federally  owned  resources  or  property 
are  leased  or  sold,  a  fair  market  value 
should  be  obtained."  Fees  based  on 
revenue  and  charges  to  the  customer  are 
self-adjusting. 

When  the  fee  system  was  adopted  in 
1984,  the  minimum  annual  fee  for  a 
permit  was  established  as  $100.  It  was 
reduced  to  $50  on  September  9, 1987,  to 
be  consistent  with  the  Forest  Ser\'ice 
(FS)  and  encourage  one-stop  shopping 
(either  agency,  FS  or  BLM,  can  issue  the 
permit)  for  commercial  outfitters  who 
use  adjacent  BLM/FS  lands  and  waters. 
The  BLM  established  a  site  reservation 
fee  of  $100  on  September  9, 1987,  with 
the  issuance  of  the  commercial  permit 
Manual  and  Handbook.  Since  1984, 
inflation  has  devalued  these  fixed  fee 
amounts.  Therefore,  it  is  necessary  to 
adjust  the  minimum  and  site  reservation 
fees. 


The  BLM  is  proposing,  along  with  the 
FS,  that  these  fees  be  increased  based 
on  the  change  in  the  IPDI.  Beginning 
with  fees  due  after  March  1990, 
adjustments  will  be  made  in  this  manner 
every  3  years  using  1984  as  a  base  year. 
It  is  proposed  that  fees  will  be  rounded 
to  the  nearest  $10. 

Because  of  many  areas  of  adjacent 
jurisdiction,  the  BLM  and  FS  coordinate 
their  policies  for  managing  outfitting  and 
guiding  and  other  activities  of  their 
recreation  service  partners.  The  FS  has 
published  its  proposal  at  54  FR  11962, 
dated  March  23, 1989. 

The  BLM  and  FS  periodically  meet 
with  representatives  of  the  National 
Forest  Recreation  Association,  North 
American  Outfitters  Association,  and 
the  Western  River  Guides  Association 
to  discuss  outfitting  and  guiding  policy 
and  management.  These  proposed  fee 
increases  were  presented  at  a  meeting 
with  representatives  of  these 
associations  in  November  1988. 

These  changes  in  the  minimum  fee 
and  charge  for  a  reserved  use  of  a  site 
would  be  issued  as  an  amendment  to  the 
BLM  8372  Manual  and  Handbook  H- 
8372-1,  Special  Recreation  Permits  For 
Commercial  Use. 

Date:  May  15, 1989. 
Robert  F.  Burford, 
Director 

(FR  Doc.  89-12576  Filed  5-26-89;  8;45  am] 
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LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1633 

Competitive  Bidding  for  Grants 

agency:  Legal  Services  Corporation. 

action:  Advance  notice  of  proposed 
rulemaking  and  request  for  comment. 

summary:  The  Legal  Services 
Corporation  (LSC  or  Corporation)  is 
considering  establishing  a  system  of 
competitive  grant  awards  with  which  to 
provide  legal  assistance  to  eligible 
clients  in  civil  cases.  LSC's  current 
appropriations  act.  Pub.  L  100-459, 102 
Stat.  2227  (1988),  mandates  that  a  Board 
of  Directors,  appointed  by  the  President 
of  the  United  States  and  confirmed  by 
the  Senate,  develop  and  implement  a 
competitive  grant  award  system  to  take 
effect  after  September  30, 1989.  In  order 
to  facilitate  timely  compliance  with  the 
mandate  by  Congress,  after  a  Board  of 
Directors  is  appointed  and  confirmed, 
LSC  is  publishing  for  discussion  a  draft 
proposed  regulation  that  would  govern 
the  implementation  of  the  competitive 
award  system. 


The  Corporation  hopes  to  widen  the 
field  of  potential  legal  services  providers 
in  order  to  ensure  that  economic  and 
effective  legal  assistance  is  available  to 
needy  clients. 

DATES:  Comments  should  be  received  by 
June  9. 1989,  in  order  to  be  considered  at 
a  June  12-13  meeting  of  the  LSC  Boards 
Committee  for  the  Provision  of  the 
Delivery  of  Legal  Services.  Any 
comments  received  after  June  9  will  also 
be  considered  by  the  Corporation,  but 
will  not  be  addressed  at  the  June  12-13 
meeting  in  Chicago. 

ADDRESS:  Comments  should  be 
addressed  to  timothy  B.  Shea,  General 
Counsel,  Legal  Services  Corporation.  400 
Virginia  Avenue,  SW..  Washington.  DC 
20024-2751. 

The  meeting  of  the  Committee  for  the 
Provision  of  the  Delivery  of  Legal 
Services  will  be  held  at  the  Hyatt 
Regency  Woodfield,  1800  East  Golf 
Road,  Schaumburg,  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT 

Charles  Moses,  Office  of  Field  Services, 
202-863-1837. 

SUPPLEMENTARY  INFORMATION:  The 

Legal  Services  Corporation  is  issuing 
this  Advance  Notice  of  Proposed 
Rulemaking  in  order  to  obtain  comments 
on  a  draft  regulation  governing  the 
competitive  award  system. 

The  draft  regulation,  published  for 
preliminary  comment,  could  be  used  to 
implement  a  competitive  award  system 
when  a  Board  of  Directors  has  been 
appointed  by  the  President  and 
confirmed  by  the  Senate.  The 
Corporation  proposes  a  three-year 
funding  cycle  that  would  be 
implemented  over  a  three-year 
transition  period.  In  order  to  ensure 
continuous  coverage  of  all  existing 
service  areas,  a  transition  grant  would 
be  made  to  al!  current  providers.  Grants 
from  3  to  39  months  would  be  made  to 
current  ser\ices  providers  in  order  to 
effect  a  smooth  transition  to  the 
competitive  system.  The  duration  of 
grants  to  or  contracts  with  current 
grantees  or  contractors  would  depend 
on  the  date  LSC  chooses  to  implement 
the  competitive  award  system  in  each 
particular  service  area. 

As  the  competitive  award  system  is 
implemented  in  a  particular  ser\  ice 
area,  the  Corporation  will  issue  a 
solicitation  for  applications  to  provide 
legal  ser\-ices  in  that  area.  All 
applicable  selection  crite.na  will  appear 
in  the  solicitation.  At  a  minimum, 
selection  criteria  will  include  caseload, 
specific  objectives,  project  design, 
management  structure,  organizational 
capability,  and  reasonable  budget. 
Based  on  the  applications  and  the  peer 
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review  process,  two  or  more  applicants 
may  be  awarded  grants  or  contracts  to 
provide  services  within  a  given  service 
area.  Available  funding  for  that  service 
area  would  be  apportioned  among  the 
successful  applicants. 

For  the  past  five  years.  LSC  hap 
successfully  used  a  peer  review  process 
to  make  funding  recommendations  to 
the  LSC  President  in  connection  with 
law  school  clinic  grants.  In  the  draft 
regulation.  LSC  also  proposes  a  peer 
review  process  to  consider  al' 
applii:atioi:d  under  the  competitive 
award  system  for  grants  or  contracts 
made  pursuant  to  section  1006(a)  of  the 
LSC  Act.  At  the  conclusion  of  the  peer 
review  process,  LSC  staff  would 
negotiate  grtants  or  contracts  with  one 
or  more  applicants  receiving  the  highest 
summary  ratings  from  the  applicable 
peer  review  panel.  The  final  funding 
decision  would  be  made  by  the 
President  of  LSC. 

LSC  has  scheduled  a  public  hearing  at 
the  Hyatt  Regency  Woodfield,  Regency 
Ballroom,  1800  East  Golf  Road, 
Schaumburg,  Illinois,  on  June  12-13, 
1989,  to  receive  comments  on  this 
proposal,  anyone  wishing  to  offer  public 
comment  at  the  hearing  should  contact 
Maureen  Bozell.  Corporation  Secretary. 
Ht  (202)  96»-1839. 

For  the  reasons  set  out  above.  45 
C.F.R.  Chapter  XVI  is  proposed  to  be 
amended  by  adding  Part  1633  as  follows: 

List  of  Subjects  in  45  CFR  Part  1633 

Grants  programs — law. 

PART  1633— COMPETITION  AND  PEER 
REVIEW  PROCEDURES 

Subpart  A— Competition 

Sec. 

1633.1  Purpose  and  applicability. 

1633.2  Definitions. 

1633.3  Funding  of  recipients. 

1033.4  Trarsition  to  competitive  grant 
award  system. 

1933.5  Selection  criteria. 

1633.d    Additional  competitive  application 
requirements  and  procedures. 

Subpart  B — P««r  R«vi«w  and  Negotiation 

1B33.7    Purpose  and  appliciibiiily. 

1033.8  Peer  review  procedures. 

1633.9  Use  of  peer  review. 

1633.10  Peer  review  methods. 

1633.11  Numl)er  of  peer  reviewers. 

1633.12  Use  of  Legal  Services  Corporation 
staff. 

1633.13  Selection  of  reviewers. 

1633.14  Qualifications  of  peer  reviewers. 

1633.15  Management  of  peer  reviews. 

1633.16  Compensation. 

1633.17  Delegation  of  authority. 
1633.13    Negotiation. 

1633.19    Final  review. 

Authority:  42  U.S.C.  2996  et  seq.:  Public 
Law  100-459. 


Subpart  A— Competition 

i  1 633. 1    PurpoM  and  appHcabillty. 

(a)  The  Legal  Services  Corporation 
Act  charges  the  Corporation  with  the 
responsibility  to  provide  fmancial 
support  for  legal  assistance  to  eligible 
clients  in  civil  cases.  42  U.S.C.  29g6b  (a): 
42  U.S.C.  2996a  (3).  (5). 

(b)  This  reguhtion  governs  the 
selection  of  grantees  or  contractors 
under  the  provision  of  I^iblic  Law  100- 
459  that  required  a  system  of 
competitive  awards  for  Corporation 
funds.  Private  attorneys,  including  law 
firms  that  are  professional  corporations, 
professional  associations,  or  nonprofit 
corporations,  are  eligible  to  apply  for 
grants  or  contracts  to  provide  legal 
services  under  the  competitive  award 
system. 

(c)  This  subpart  governs  all  grants, 
contracts,  cooperative  agreements,  and 
other  arrangements  for  the  provision  of 
legal  assistance  under  sections 
1(X)6(a)(l)  or  1006(a)(3)  of  the  Legal 
Services  Corporation  Act  (42  U.S.C. 
2996e(a)(l)  or  42  U.S.C  2996e  (a)(3))  that 
are  approved  for  funding  by  the 
Corporation's  president. 

91633.2    Definmont. 

The  following  definitions  shall  apply 
to  this  part: 

(a)  "Applicant"  means  an  entity  or 
individual  who  prepares  and  forwards 
to  the  Corporation  an  application  in 
response  to  a  competitive  solicitation. 
An  applicant  must  be  responsible  and 
responsible  in  order  to  be  considered  for 
the  award  of  a  competitive  grant  or 
contract. 

(b)  "Peer  review"  means  an 
evaluation  by  a  group  of  experts  of  the 
technical  and  programmatic  merit  of  an 
application  for  a  grant  or  contract  to 
provide  legal  assistance  to  eligible  poor 
individuals.  This  review  is  based  on 
selection  criteria  established  under 
Subpart  A  of  this  Part. 

(c)  "Project"  means  a  grant  or  contract 
for  the  provision  of  legal  assistance  to 
eligible  clients  within  a  particular 
service  area. 

(d)  "Provider"  means  an  applicant 
who  is  awarded  a  grant  or  contract  to 
deliver  civil  legal  services  to  eligible 
clients  within  a  service  area. 

(e)  "Responsive"  means  that  an 
applicant  that  files  an  application  in 
response  to  a  competitive  solicitation 
has  addressed  all  the  requirements 
stated  in  the  solicitation.  As  stated  in 
S  1633.6(f),  an  applicant  filing  an 
application  needing  minor  or  technical 
correction  will  be  given  an  opportunity 
to  make  appropriate  corrections. 

(f)  "Responsible"  means  that  an 
applicant  can  demonstrate  that  it  has,  or 


reasonably  can  be  expected  to  acquire. 
the  financial,  managerial,  and  staff 
resources  to  support  the  economic  and 
effective  delivery  of  legal  services  to 
'eligible  clients. 

(g)  "Service  area"  means  a  geographic 
area  that  has  been  determined  by  the 
Corporation  to  be  an  appropriate  area 
for  the  award  of  a  grant  or  contract 
under  this  Part. 

(h)  "Solicitation"  means  a  notice  of  a 
project  announcement  or  request  for 
proposals  issued  by  the  Corporation 
stating  that  funding  for  a  service  area  is 
available  for  competitive  award  to 
responsible  and  responsive  applicants. 

§  1633.3    Funding  of  recipients. 

(a)  Funding  cycle.  After  the  intitial 
transition  period,  contracts  or  grants 
made  pursuant  to  section  1006(a)(1)  or 
1006(a)(3)  of  the  Legal  Services 
Corporation  Act  (42  U.S.C.  2996e(a)(l)  or 
42  U.S.C.  2996e(a)(3))  will  be  made  fur  a 
period  of  three  years.  Approximately 
one-third  of  the  Corporation's  service 
areas  shall  be  subject  to  competition 
each  year.  The  competitive  funding 
cycle  shall  be  repeated  every  three 
years  and  each  service  area  shall  again 
be  subject  to  competition  as  part  of  the 
next  competitive  funding  cycle. 

(b)  Equalized  funding  of  service  areas. 
After  the  results  of  the  1990  census  have 
been  reported,  funding  of  service  areas 
shall  be  equalized  based  on  the  per 
capita  poverty  population  in  each 
service  area. 

(c)  Multiple  awards  within  a  service 
area.  Two  or  more  providers  may  be 
awarded  a  grant  to  provide  legal 
assistance  within  a  service  area.  After 
the  peer  review  process  has  been 
completed,  the  Corporation  may  decide 
to  fund  more  than  one  provider  in  a 
given  service  area.  If  the  Corporation 
decides  to  fund  more  than  one  provider, 
the  funds  available  for  that  service  area 
shall  be  apportioned  among  the 
successful  applicants. 

(d)  Revision  of  service  areas.  In  the 
course  of  the  implementation  of  the 
competitive  award  system,  current 
service  areas  may  be  revised  in  order  to 
facilitate  the  economic  and  effective 
delivery  of  legal  assistance.  Revisions  of 
current  service  areas  may  be 
accomplished  through  the  subdivision  of 
a  service  area  or  the  consolidation,  in 
whole  or  in  part,  of  two  or  more  service 
areas. 

§  1633.4    Transition  to  the  competitive 
grant  award  system. 

(a)  A  provider  of  legal  services 
receiving  financial  assistance  under 
sections  1006(a)(1)  or  1006(a)(3)  of  the 
Legal  Services  Corporation  Act  sh.ill 


continue  to  receive  funding  under  the 
present  system  until  a  competitive 
award  system  is  implemented  in  the 
provider's  service  area. 

(b)  During  the  first  year  in  which 
grants  and  contracts  for  the  provision  of 
legal  services  are  awarded 
competitively,  the  corporation  intends  to 
make  available  approximately  one-third 
of  its  service  areas  for  the  competitive 
award  of  grants  and  contracts.  The 
Corporation  plans  to  make  twelve 
groups  of  competitive  grant  awards  each 
year,  with  one  group  of  awards  made 
each  month.  To  ensure  continuous 
coverage  of  each  service  area,  the 
Corporation  shall  make  one  grant  to 
each  existing  provider  at  the  outset  of 
the  competitive  cycle,  which  may  be 
extended  to  the  date  on  which  the 
winner  or  winners  of  the  competition  to 
provide  service  in  that  service  area  will 
begin  operation. 

(c)  Three-year  grants  shall  be 
awarded  after  the  conclusion  of  the 
competition  for  each  service  area. 
Funding  for  such  grants  beyond  the  then 
current  fiscal  year  shall  be  subject  to  the 
availability  of  Federal  funds. 

(d)  The  order  of  competition  of  service 
areas  shall  be  published  prior  to  the 
implementation  of  the  competitive 
award  system.  The  geographic  size, 
amount  of  funding,  and  poverty 
population  of  a  given  service  area  shall 
be  published  in  connection  with  the 
competition  for  the  selection  of  the 
provider(s)  of  legal  services  in  that 
service  area. 

§1633.5    Selection  criteria. 

(a)  All  applications  made  in  response 
to  a  solicitation  for  a  competitive  award 
under  this  part  shaH.  at  a  minimum,  be 
subject  to  review  based  on  the  extent  to 
which  they  meet  the  following  general 
selection  criteria; 

(1)  The  types  of  cases  to  be  handled 
by  the  provider  are  clearly  stated  and 
are  appropriate  cases  to  be  undertaken 
by  a  legal  services  provider 

(2)  The  objectives  of  the  proposed 
project  are  clearly  defined  and  specify  a 
realistic  number  of  cases  that  may  be 
handled  during  the  term  of  the  contract 
or  grant; 

(3)  The  project  design  is  sound  in  that 
it  contains  programmatic  elements 
linked  directly  to  the  provision  of  legal 
assistance  to  eligible  clients; 

(4)  The  project  management  structure 
is  adequate  to  perform  the  tasks 
stipulated  in  the  solicitation; 

(5)  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
successfully  support  the  project;  and 

(6)  Budgeted  costs  are  reasonable  in 
comparison  to  the  activities  proposed  to 


be  undertaken,  particularly  personnel 
and  administrative  costs. 

(b)  The  general  selection  criteria  set 
forth  under  subsection  (a)  may  be 
supplemented  for  each  announced 
competitive  project  by  specific  selection 
criteria  applicable  to  the  particular 
project.  Such  announcements  may  also 
modify  the  general  selection  criteria  to 
provide  greater  specificity  or  otherwise 
tailor  the  general  selection  criteria  to  a 
given  project.  The  relative  weight  (point 
value)  of  each  selection  criterion  shall 
be  specified  in  the  solicitation. 

§  1633.6    Additional  competitive 
appiication  requirements  and  procedures. 

(a)  Applications  for  grants.  Any 
applicant  seeking  financial  assistance 
must  submit  on  or  before  the  submission 
deadline  established  in  the  solicitation, 
an  application  containing  information  in 
accordance  with  the  fo.ins  and 
instructions  prescribed  in  the 
solicitation.  The  application  shall  be 
executed  by  the  applicant  or  an  official 
or  representative  of  the  applicant  duly 
authorized  to  make  the  application  and 
to  assume  on  behalf  of  the  applicant  the 
obligations  imposed  by  law.  appHcable 
regulations,  and  any  additional  terms 
and  conditions  stipulated  in  the 
solicitation.  The  Corporation  may 
require  any  applicant  to  submit  a 
preliminary  proposal  for  review  and 
approval  prior  to  the  acceptance  of  an 
application.  See  §  1633.9(a). 

(b)  Cooperative  arrangements.  (1) 
Eligible  parties  seeking  financial 
assistance  may  enter  into  cooperative 
arrangements  with  other  eligible  parties, 
including  those  in  another  State,  to 
apply  for  financial  assistance. 

(2)  A  joint  application  made  by  two  or 
more  applicants  for  financial  assistance 
under  this  subpart  may  have  separate 
budgets  corresponding  to  the  projects, 
services,  and  activities  to  be  performed 
by  each  of  the  joint  applicants  or  may 
have  a  combined  budget.  If  joint 
applications  present  separate  budgets, 
the  Corporation  may  make  separate 
awards,  or  may  award  a  single 
assistance  grant  or  contract  authorizing 
separate  amounts  for  each  of  the  joint 
applicants. 

(c)  Evaluation  of  applications 
submitted  for  competitive  award  of 
grant  or  contract.  All  applications 
received  under  this  subpart  shall  be 
evaluated  by  the  President  through 
officers,  employees,  and/or  such  experts 
or  consultants  engaged  for  this  purpose. 
The  solicitation  shall  clearly  state  the 
review  procedures  to  be  used  in 
connection  with  any  competitive  awards 
to  be  made  in  response  1o  a  competitive 
solicitation. 


(d)  Applicant's  performance  on  prior 
award.  If  the  applicant  has  previously 
received  an  award  from  LSC  or  a 
Federal  agency,  the  applicant's 
compliance  or  noncompliance  with  the 
requirements  of  such  prior  award,  as 
reflected  in  past  written  evaluation 
reports  and  memoranda  on  performance 
or  other  evidence,  and  the  completeness 
of  application  in  connection  with  such 
award  may  be  considered. 

(e)  Applicants'  conferences. 
Approximately  21  days  prior  to  the  final 
date  for  submission  of  applications,  the 
Corporation  hold  a  conference  for 
prospective  applicants.  The  conference 
may  be  held  in  a  major  urban  area 
within  the  service  area. 

(f)  Technical  or  minor  noncompliance 
with  requirements  in  applications.  In  the 
event  that  an  application  substantially 
conforms  to  the  requirements  stated  in 

§  1633.5,  but  refiects  a  minor  or 
technical  discrepancy,  the  applicant 
may  be  advised  of  such  discrepancy  and 
be  given  seven  (7)  days  to  amend  the 
application.  If  the  applicant  does  not  Hie 
an  amended  applicaiion  within  seven 
days  of  the  applicants  receipt  of  notice, 
the  application  may  be  rejected. 

(g)  Disposition  of  applications.  On  the 
basis  of  the  competitive  re\iew 
procedures  carried  out  under  this  part, 
the  President  may — 

(1)  Approve  the  application  for 
funding,  in  whole  or  in  part,  subject  to 
such  conditions  as  the  President  deems 
necessary  or  desirable  for  the 
completion  of  the  approved  project; 

(2)  Determine  that  although  the 
application  is  of  acceptable  quality  for 
funding,  in  that  it  meets  minimum 
criteria,  the  application  should  be 
disapproved  for  funding  because  it  does 
not  rank  sufficiently  high,  in  relation  to 
other  applications  approved  for  funding, 
to  qualify  for  an  award  based  on  the 
level  of  funding  allocated  to  the  Legal 
Services  Corporation,  or 

(3)  Reject  the  application  for  failure  to 
meet  the  applicable  selection  criteria  at 
a  sufficiently  high  level  to  justify  an 
award  of  funds,  or  for  any  other  reason 
that  the  President  determines  adversely 
impacts  upon  the  applicant's  capability 
to  successfully  carry  out  the  tasks 
stipulated  in  the  competitive  solicitation. 

(h)  Notification  of  disposition.  The 
President  shall  notify  the  applicant  in 
writing  as  to  the  disposition  of  the 
application.  A  signed  Grant/Contract 
form  shall  be  issued  to  notify  the 
applicant  of  the  approval  of  a  project 
application. 

(i)  Effective  date  of  approved  grant. 
Financial  assistance  made  under  the 
LSC  Act  is  normally  available  only  to 
pay  obligations  incurred  subsequent  to 
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the  elective  date  of  a  grant  award.  The 
effective  date  of  the  grant  award  shall 
be  set  forth  in  the  Grant/Contract  form. 
Recipients  may  be  reimbursed  for  costs 
resulting  from  obligations  incurred 
before  the  effective  date  of  the  grant 
award  if  such  costs  are  authorized  by 
the  President  in  the  notification  of  grant 
award,  or  subsequently  in  writing,  and 
may  otherwise  be  allowable  as  costs  of 
the  grant  award  under  applicable 
guidelines,  regulations,  and  grant  terms 
and  conditions. 

Subpart  B— Pmt  Review  and 
Negotiation 

f1S33.7    PurpoM  and  appllcabiHty. 

Peer  reviewers  shall  determine  and 
select  the  applications  that  merit 
negotiation.  LSC  staff  may  negotiate  the 
final  details  with  the  selected  applicants 
and  make  recommendations  to  the 
President.  Funding  decisions  rest  solely 
with  the  President. 

§  1633.S    P««r  review  procedures. 

The  LSC  peer  review  process  is  set 
forth  in  the  LSC  Competition  Manual. 
[This  Manual  is  currently  under 
development.  In  addition  to  specifying 
substantive  and  procedural  matters 
related  to  the  peer  review  process,  the 
Manual  addresses  such  issues  as 
standards  of  conduct,  conflict  of 
interest,  and  compens^ition  of  peer 
reviewers.]  The  peer  review  process 
shall  be  used  in  formulating 
recommendations  for  making  grant 
awards  subject  to  this  subpart  and  shall 
be  implemented  in  a  manner  consistent 
with  this  subpart. 

S  1633.9    Um  Of  peer  review. 

(a)  Each  solicitation  shall  identify  the 
peer  review  procedures  and  selection 
criteria  to  be  followed  with  regard  to 
each  competitive  solicitation.  In 
instances  in  which  a  large  number  of 
applications  are  expected,  preliminary 
proposals  may  be  requited  at  the 
President's  option.  Preliminary 
proposals  may  be  reviewed  by  qualified 
LSC  staff  to  eliminate  those 
preapplications  that  fail  to  meet 
minimum  project  requirements,  as 
specified  in  the  solicitation,  or  clearly 
lack  sufficient  merit  to  qualify  for 
consideration  as  potential  candidates 
for  funding.  Where  appropriate,  the 
President  may  subject  boih  preliminary 
proposals  and  formal  applications  to  the 
peer  review  process. 

(b)  When  applications  are  required  in 
response  to  a  sohcitation,  an  initial 
review  may  be  conducted  by  qualified 
LSC  staff,  in  order  to  eliminate  from  the 
peer  review  process  those  aplicctions 
that  do  not  meet  minimum  project 


requirements.  All  such  minimum 
requirements  shall  be  specified  in  the 
solicitation.  Applicants  determined  to  be 
qualified  and  eligible  for  further 
consideration  shall  then  be  subject  to 
the  peer  review  process.  See  S  1633.6(f). 

(c)  All  grant  applications  that  go 
through  a  particular  peer  review  process 
shall  receive  numerical  scores,  which 
are  derived  from  a  compilation  of  points 
assigned  by  individual  peer  reviewers. 
Points  assigned  are  based  on 
evaluations  of  the  applications,  which 
are  made  using  the  selection  criteria. 
The  numerical  scores  are  then  used  as  a 
basis  for  assignment  to  a  summary 
rating  category.  Within  the  summary 
rating  category,  the  applications  receive 
a  ranking  based  on  the  numerical 
scores. 

(d)  Peer  review  recommendations  in 
conjunction  with  the  results  of  internal 
review  and  any  necessary 
supplementary  review,  shall  be 
considered  by  the  President  in 
evaluating  competing  applications  and 
the  selection  of  applicants  for  funding. 

(e)  Comments  on  applications  may 
also  be  requested  from  appropriate 
specialists  and  consultants. 

(f)  Peer  review  recommendations  are 
advisory  only.  While  the  President  shall 
give  due  weight  to  Peer  Review  Panel 
recommendations,  the  final  decision  to 
award  a  grant  is  within  the  discretion  of 
the  President.  However,  should  the 
President  determine  to  fund  an  applicant 
that  has  not  been  assigned  to  the  highest 
category  of  the  summary  ratings,  the 
President  shall  prepare  a  written 
justification  of  his  decision. 

§  1633.10    Peer  review  methods. 

(a)  Peer  review  may  be  conducted  at 
meetings  of  peer  reviewers  held  under 
LSC  oversight,  through  reviews 
conducted  by  mail,  or  a  combination  of 
the  two.  Where  appropriate,  site  visits 
may  also  be  employed.  The  primary 
method  of  peer  review  anticipated  for 
each  announced  competitive  project, 
including  all  evaluation  criteria  to  be 
used  by  peer  reviewers,  shall  be 
specified  in  each  competitive 
solicitation.  Peer  review 
recommendations  may  consist  of  written 
comments  provided  in  response  to  the 
general  selection  criteria  established 
under  Subpart  A  of  this  part  and  any 
project  specific  selection  criteria 
stipulated  in  the  competitive  solicitation, 
tognther  with  the  assignment  of  a 
summary  rating  containing  numerical 
values  that  establish  relative  rankings 
among  applications. 

(b)  For  peer  review  conducted  through 
meetings,  peer  review  panelists  shall 
receive  instruction  (including  review  of 
the  LSC  Manual)  from  the  LSC  program 


manager,  who  may  then  oversee  the 
conduct  of  Individual  and  group  review 
sessions,  as  appropriate.  When  time, 
cost,  or  other  factors  preclude  the 
convening  of  a  peer  review  panel, 
reviews  may  be  conducted  by  mail.  For 
competitive  projects,  mail  reviews  will 
be  used  only  when  the  President  makes 
a  written  determination  of  necessity. 

§  1633.1 1    Number  of  peer  reviewers. 

The  number  of  peer  reviewers  may 
vary  from  project  to  project  (as  affected 
by  the  volume  of  applications 
anticipated  or  received).  LSC  shall 
select  a  minimum  of  three  peer 
reviewers  for  each  project  review  in 
order  to  insure  a  diversity  of 
backgrounds  and  perspectives.  In  no 
case  shall  applications  be  reviewed  by 
fewer  than  three  peer  reviewers. 

§  1633.12    Use  of  Legal  Services 
Corporation  staff. 

LSC  may  use  qualified  LSC  staff  as 
technical  and  internal  reviewers. 
Technical  reviewers  shall  determine 
applicant  complianace  with  basic 
progammatic  and  statutory  requirements 
and  responsiveness  to  the  solicitation. 
Internal  reviewers  shall  review  the 
results  of  peer  reviews  and  provide 
overall  project  evaluation  and 
recommendations  to  the  President. 

§1633.13    Selection  of  reviewers. 

The  President  shall  make  the  final 
selection  of  both  peer  reviewers  and 
internal  reviewers.  The  selection 
process  for  peer  reviewers  shall  be  set 
forth  in  the  LSC  Competition  Manual. 

§  1633.13    Qualifications  of  peer  reviewers. 

The  general  criteria  to  be  used  by  the 
President  in  the  selection  of  qualified 
peer  reviewers  are: 

(a)  a  generalized  knowledge  of  the 
practice  of  law  or  related  fields,  or 

(b)  specialized  knowledge  in  areas  or 
fields  addressed  by  the  applicants  to  be 
reviewed  in  connection  with  a  particular 
grant  award. 

Additional  details  shall  be  set  forth  in 
the  LSC  Competition  Manual. 

§  1 633. 1 5    Management  of  peer  reviews. 

A  technical  support  contractor  may 
assist  the  LSC  program  manager  in 
managing  the  peer  review  proces.;. 

§  1633.16    Compensation. 

AI!  peer  reviewers  shall  be  eligible  to 
be  paid  an  appropriate  consulting  fee. 
Detailed  information  shall  be  provided 
in  the  LSC  Competition  Manual. 

§1633.17    Delegation  of  authority. 

The  Pivsident  may  delegate  all  rf  the 
authority  to  select  peer  reviewers  to  he 


President's  designee  but  may  not 
delegate  authority  to  select  the 
successful  applicant  for  award  of  a 
grant  or  contract  Authority  to  select 
peer  reviewers  may  be  further  delegated 
by  the  President's  designee,  with  the 
I^sident's  approval. 

91633.18    Negotiation. 

At  the  conclusion  of  the  peer  review 
process,  the  President  shall  be  advised 
of  the  applicants  that  have  received  the 
highest  scores.  After  the  President's 
review,  LSC  staff  shall  be  directed  to 
enter  into  negotiation  with  these 
applicants.  Among  the  negotiable  items 
are  the  number  and  types  of  tasks  to  be 
performed  under  the  grant  or  contract. 
Compliance  with  the  provisions  of  the 
LSC  Act  and  the  LSC  regulations  is  not 
subject  to  negotiation. 

§1633.19    Final  review. 

Afier  negotiation,  the  LSC  staff  shall 
recommend  the  award  of  a  grant  or 
contract  to  an  applicant.  The  proposed 
grant  or  contract  shall  be  presented  to 
the  President  for  his  final  approval. 

Date:  May  22, 1989. 
Timothy  B.  Shea. 

General  Counsel. 

[FR  Doc.  89-12565  Filed  5-25-89;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[BC  Dodiet  No.  78-309] 

Television  Broadcast  Stations; 
Network  Representation  Rules 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule;  petition  for 

reconsideration. 

summary:  This  Order  addresses  a 
Petition  for  Reconsideration  filed  by 
Seven  Hills  Television  Co.  (Seven  Hills), 
licensee  of  Station  KTVW-TV,  Phoenix, 
Arizona.  The  Order  finds  that  in  light  of 
a  contract  signed  by  Seven  Hills  to  sell 
its  assets  to  Hallmark  Acquisitions,  Inc., 
KTVW-TV  will  become  an  "owned  and 
operated"  network  affiliate,  not  subject 
to  the  prohibitions  of  the  network 
representation  rule  contained  in  47  CFR 
74.658(i).  Therefore,  subject  to  final 
Commission  approval  of  Seven  Hills' 


assignment  application  and 
consummation  of  the  proposed 
assignment  to  Hallmark  Acquisitions, 
Inc.,  the  Petition  for  Reconsideration  is 
dismissed. 

EFFECTIVE  DATE:  May  26, 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tatsu  Kondo,  Policy  and  Rules  Division. 
(202)  632-6302. 
SUPPLEMENTARY  INFORMATION:  By  the 

Chief,  Mass  Media  Bureau: 

1.  On  May  27, 1988,  Seven  Hills 
Television  Co.  (Seven  Hills),  licensee  of 
Station  KTVW-TV,  Phoenix,  Arizona, 
filed  a  Petition  for  Reconsideration  of 
the  Further  Notice  of  Proposed  Rule 
Making  in  BC  Docket  No.  78-309,  3  FCC 
Red  2746  (1988)  ["Further  Notice").  In  its 
petition,  Seven  Hills  requests 
reconsideration  of  that  part  of  the 
Commission's  actions  that  excludes 
Station  KTVW-TV  from  the  grant  to  all 
other  Univision,  Inc.  (Univision) 
affiliates  of  an  exemption  from  the 
"network  representation  rule"  during  the 
pendency  of  the  above-captioned  rule 
making  proceeding. 

2.  This  proceeding  was  originally 
commenced  to  explore  possible  changes 
in  the  Commission's  television  network 
representation  rule.*  This  rule  prohibits 
television  stations,  other  than  those 
"owned  and  operated"  by  a  television 
network,  from  being  represented  by 
their  network  in  the  non-network  (spot) 
sales  market.  At  that  time,  the 
Commission  granted  a  "temporary" 
waiver  of  the  network  representation 
rule  to  affiliates  of  the  Spanish 
International  Network  (now  known  as 
Univision)  pending  resolution  of  the 
proceeding. 

3.  Subsequently,  the  Commission 
initiated  a  Further  Notice  to  consider, 
inter  alia,  whether  additional  options 
should  be  considered  in  light  of  recent 
developments.  In  issuing  the  Further 
Notice,  it  found  that  the  temporary 
waivers  relating  to  the  television 
stations  licensed  to  Spanish 
International  Communications 
Corporation  (SICC)  and  Bahia  de  San 
Francisco  Television  Co.  (Bahia)  had 
become  moot  because  these  stations 
were  now  "owned  and  operated" 
network  affiliates  of  Univision,  which 
had  been  purchased  by  Hallmark  Cards. 


'  See  i  73.6S8(i)  of  t>ie  Commission's  Rules. 


Inc.  (Hallmark)  and  thus,  no  longer 
subject  to  the  network  representation 
rule.'  With  respect  to  Seven  Hills* 
waiver  status,  the  Commission  stated 
that  final  disposition  of  this  matter 
would  be  taken  in  the  context  of  any 
adjudicatory  appeals  to  the 
Commission.' 

4.  On  May  1. 1989,  an  order  was 
issued  by  the  General  Counsel 
terminating  the  adjudicatory 
proceedings  in  MM  Docket  Nos.  83-657 
and  84-835  relating  to  Seven  Hills" 
renewal  applications  in  light  of  a 
contract  signed  by  Seven  Hills  to  sell  its 
assets  to  Hallmark  and  an  application 
for  FCC  consent  to  assignment  of 
KTVW-TV  to  Hallmark  Acquisitions. 
Inc.,  a  subsidiary  of  Hallmark.'*  As  a 
consequence,  like  the  other  Univision 
television  stations  noted  above  KTVW- 
TV  will  become,  subject  to  fmal 
Commission  approval,  an  "owned  and 
operated"  network  affiliate.  Therefore, 
in  view  of  the  foregoing  and  consistent 
with  our  previous  action  in  the  Further 
Notice,  we  likewise  find  that  KTVW- 
TV,  subject  to  final  approval  of  its 
alignment  application  and 
consummation  of  the  proposed 
assignment  of  Seven  Hills'  assets  to 
Hallmark,  should  also  be  exempt  from 
the  provisions  of  the  network 
representation  provisions  of  §  73.656(i). 

5.  Accordingly,  //  is  ordered.  That, 
subject  to  final  Commission  approval  of 
Seven  Hills'  assignment  application  and 
consummation  of  the  proposed 
assignment  of  Seven  Hills'  assets  to 
Hallmark  Acquisitions.  Inc.,  a 
subsidiary  of  Hallmark  Cards.  Inc..  the 
Petition  for  Reconsideration  filed  by 
Seven  Hills  is  hereby  dismissed.  This 
action  is  taken  pursuant  to  authority 
granted  under  section  4(i),  303(r)  of  the 
Communications  Act  of  1934.  as 
amended,  and  §  0.283  of  the 
Commission's  Rules. 

Federal  Communications  Commission 

Alex  D.  Felker. 

Chief.  Mass  Media  Bureau. 

[FR  Doc.  89-12583  Filed  5-25-89:  8:45  am] 

BiUJNO  CODE  Cru-Ol-M 


»  Further  Sotice.  3  FCC  Red  at  2755  n.47 
'  Id.  at  2757  n.77.  The  Commission  noted  that 
Seven  Hills  was  not  one  of  the  onginal  stations 
granted  a  waiver  and  had  been  required  by  a 
Review  Board  decision  to  cease  operating  as  if  il 
had  a  waiver  for  its  station.  Id.  at  2755  n.37. 

«  See  Order  in  MM  Docket  Nos.  83-657  and  84- 
835.  FCC  891-32  (released  May  1. 1989) 


BEST  COPY  AVAILABLE 


22792 


Notices 


Federal  Register  /  Vol.  54.  No.  101  /  Friday.  May  26.  1989  /  Notices 


22793 


Federal  Regiater 

Vol.  54.  No.  101 
Friday.  May  26.  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Servica 

Kings,  Soutti  Fork  Kings,  and  iMiddie 
Fork  Kings  Wild  and  Scenic  Rivers; 
Boundary  E8tat>Ustiment 

agency:  Forest  Service,  Agriculture 
ACTION:  Notice  of  availability 

summary:  The  boundaries  and 
classifications  of  segments  of  the  Kings. 
South  Fork  Kings,  and  Middle  Fork 
Kings  Wild  and  Scenic  Rivers  have  been 
established.  The  boundary  descriptions 
and  classiHcations  of  the  rivers  are 
available  at  the  following  Forest  Service 
locations:  Office  of  the  Chief  of  the 
Forest  Service.  12th  and  Ir.dependence 
Avenue.  SW.,  Washington.  DC  20250; 
Sierra  National  Forest.  Federal  Building. 
1130  "O"  Street,  Fresno.  CA  93721; 
Sequoia  National  Forest.  900  W.  Grand 
Avenue,  PorterviUe.  CA  93257;  and 
Pacific  Southwest  Regional  Office.  630 
Sanso.Tie  Street.  San  Francisco.  CA 
94111. 

loyce  T.  Moraoka. 

Director,  Planning  and  Sudget. 

(FR  Doc.  89-12619  Filed  S-25-89:  8:45  am] 
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Soil  Conservation  Service 

Woodrow  Watershed,  Soutti  Carolina; 
Environmental  Statements 

AGENCY:  Soil  Conservation  5er\'ice, 

USDA. 

ACTION:  Notice  of  a  finding  of  no 

significant  impact. 

summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  of 
Environmental  Qualify  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  65).  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 


notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Woodrow  Watershed.  Lee  County, 
South  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT 

Billy  Abercrombie,  State 
Conservationist,  Soil  Conservation 
Service,  1835  Assembly  Street,  Room 
950,  Columbia,  South  Carolina  29201. 
Telephone  (803)  765-5681. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicated  that 
the  project  will  not  cause  significant 
local,  regional  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Billy  Abercrombie,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  statement  is  not  needed 
for  this  project. 

The  project  concerns  a  plan  for 
watershed  protection.  The  planned 
works  of  improvement  include 
accelerated  technical  and  financial 
assistance  to  apply  land  treatment 
measures  on  458  acres  of  cropland,  and 
the  construction  of  1.8  miles  of  flood 
prevention  grassed  waterways. 

A  copy  of  the  Finding  of  No 
SigniHcant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  is  on  file 
and  may  be  reviewed  by  contacting 
Biliy  Abercrombie. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

Billy  Abercrombie, 

State  Conservationist 

Date:  May  IS,  1989. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  state 
and  local  ofricials.) 

[FR  Doc.  89-12607  Filed  5-25-69:  8;45  am) 
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BARRY  GOLOWATER  SCHOLARSHIP 
AND  EXCELLENCE  IN  EOUCATK}N 
FOUNDATION 

Agency  Informatton  Collection  Under 
0MB  Review 

AGENCY:  Barry  Goldwater  Scholarship 
and  Excellence  in  Education 
Foundation. 

ACTION:  Notice. 

SUMMARY:  The  Barry  Goldwater 
Scholarship  and  Excellence  in  Education 
Foundation  has  sent  to  the  Office  of 
Managemertt  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  for  review 
and  approval. 

DATE:  Comments  on  this  information 
must  be  submitted  on  or  before  June  5. 
1989. 

ADDRESSES:  Send  comments  to  Mr. 
Gerald  J.  Smith,  Executive  Secretary. 
Barry  Goldwater  Scholarship  and 
Excellence  in  Education  Foundation,  499 
South  Capitol  Street,  SW.,  Suite  405, 
Washington,  DC  20003-4013,  (202  +  75>- 
2312)  and  Mr.  Jim  Houser.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  726  Jackson 
Place,  NW.,  Room  3208.  Washington,  DC 
20503.  (202  +  395-7316). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gerald  J.  Smith.  Executive 
Secretary.  Barry  Goldwater  Scholarship 
and  Excellence  in  Education 
Foundation.  499  South  Capitol  Street 
SW..  Suite  405,  Washington.  DC  20003- 
4013,(202  +  755-2312). 

SUPPLEMENTARY  INFORMATION:  This 

information  Collection  Form  will  be 
used  by  the  Barry  Goldwater 
Scholarship  and  Excellence  in  Education 
Foundation  to  verify  a  Goldwater 
Scholarship  recipient's  academic 
standing  and  to  authorize  the 
disbursement  of  the  financial  award  to 
♦he  scholar. 

Burden  Statement  The  estimated 
public  reporting  burden  for  this 
collection  of  information  is  45  minutes 
per  respondent  semiannually.  This 
estimate  includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  and 
reviewing  the  colleciton  of  information. 

Respondents:  Goldwater  Scholarship 
Recipients 


Estimated  Number  of  Respondents: 
100 

Responses:  2  per  school  year 

TotaJ  Burden  Hours:  150  per  year 

Recording  Burden 

Recordkeepers:  1 

Total  Burden  Hours:  50 
Gerald ).  Smith. 
Executive  Secretary. 
[FR  Doc.  89-12575  Filed  5-25-69;  8:46  amj 
BHJJNO  CODE  473S41-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  of  Asian  Roundtable 
Conference 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Conmiission  on  Civil  Rights, 
that  the  United  States  Commission  on 
Civil  Rights  will  convene  an  Asian 
Roundtable  Conference  at  9:00  a.m.  on 
May  27, 1989,  and  adjourn  at  5:00  p.m. 
on  May  27. 1989.  in  the  Westchase 
Ballroom  of  Westchase  Hilton  Hotel. 
9999  Westheimer.  Houston,  Texas  77042. 
The  purpose  of  the  conference  is  to  elicit 
input  to  help  set  the  Commission's 
agenda  for  the  1990s  on  Asian  civil 
rights  issues. 

Persons  desiring  additional 
information  should  contact  Harriet  O. 
Duleep,  Project  Director,  (202)  376-8582. 
Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Staff  Director's  office 
at  least  five  (5)  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  May  17. 1989. 
Melvin  L.  Jenkins, 
Acting  Staff  Director. 
[FR  Doc.  89-12635  Filed  5-25-89:  8:45  am) 

BtLUNG  CODE  SSSS-OI-M 


Arkansas  Advisory  Committee;  Public 
Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Arkansas  Advisory 
Committee  to  the  Commission  will 
convene  at  1:00  p.m.  and  adjourn  at  4:00 
p.m.,  on  Wednesday,  June  14, 1989,  at 
the  Camelot  Hotel,  Markham  and 
Broadway,  Little  Rock.  Arkansas.  The 
purpose  of  the  meeting  will  be  to 
provide  orientation  for  new  members  of 
the  Advisory  Committee,  review 
Committee  projects,  discuss  current  civil 
rights  issues  in  the  state,  and  plan  future 
activities. 


Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Alan  Patteson. 
Jr.,  or  William  F.  Muldrow.  Civil  Rights 
Analyst  of  the  Central  Regional 
Divisions  (816)  428-5253,  (TDD  816/426- 
5009).  Hearing  impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  May  16. 1989. 
Melvin  L.  lenluns, 
Acting  Staff  Director. 
[FR  Doc.  89-12636  Filed  5-25-89;  8:45  am] 
BUXINQ  CODE  (33S-01-H 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Foreign  Availability  Assessment 
Initiation  of  an  Assessment  on  Side 
Scan  Sonar  Systems  and  Their  Parts 
and  Components 

agency:  Office  of  Foreign  Availability. 
Bureau  of  Export  Administration. 
Commerce. 

ACTION:  Notice  of  initiation  of  an 
assessment. 

SUMMARY:  Pursuant  to  the  receipt  of  an 
allegation  of  foreign  availability,  the 
Office  of  Foreign  Availability  is 
initiating  a  "denied  license"  assessment 
to  investigate  the  foreign  availability  of 
side  scan  sonar  systems  and  their  parts 
and  components,  and  is  seeking  public 
comments  on  the  foreign  availability  of 
side  scan  sonar  systems  and  their  parts 
and  components. 

DATES:  The  period  for  submission  of 
information  will  close  on  or  before  June 
26, 1989. 

ADDRESSES:  Submit  information  relating 
to  the  allegation  of  foreign  availability 
to:  Dr.  Irwin  M.  Pikus,  Office  of  Foreign 
Availability,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Room  SB701, 14th  Street  and 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20230. 

The  public  record  concerning  this 
notice  will  be  maintained  in  the  Bureau 
of  Export  Administration's  Freedom  of 
Information  Record  Inspection  Facility, 
Room  4886.  U.S.  Department  of 
Commerce,  14th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 


FOR  FURTHER  INFORMATION  CONTACT: 

Don  BrychczjTiski,  Office  of  Foreign 
Availability,  Department  of  Commerce, 
Washington,  DC  20230,  Telephone:  (202) 
377-5953. 

SUPPLEMENTARY  INFORMATION:  Under 
Sections  5  (f)  and  (h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA),  the  Office  of  Foreign  Availability 
(OFA)  assesses  claims  of  foreign 
availability.  Part  791  of  the  Export 
Administration  Regulations  (EAR) 
establishes  the  procedures  and  criteria 
for  reviewing  claims  for  foreign 
availability  on  items  controlled  for 
national  security  purposes. 

Pursuant  to  Sections  5(f)  (1)(B).  (3)  and 
(9)  of  the  EAA,  as  amended  by  the 
Onuiibus  Trade  and  Competitiveness 
Act  of  1988.  OFA  is  publishing  this 
notice: 

On  February  10. 1989,  OFA  accepted 
for  filing  an  allegation  of  foreign 
availability,  following  denial  of  a  license 
to  export  to  the  USSR,  for  side  scan 
sonar  systems  and  their  parts  and 
components.  These  items  are  controlled 
for  national  security  reasons  under 
Export  Control  Commodity  Number 
(ECCN)  1510A:  Marine  or  terrestrial 
acoustic  or  ultrasonic  systems  or 
equipment  specially  designed  for 
positioning  surface  vessels  or 
underwater  vehicles,  or  for  detecting  or 
locating  underwater  or  subterranean 
objects  of  features,  and  specially 
designed  components  of  such  systems  or 
equipment,  including  but  not  limited  to 
hydrophones,  transducers,  beacons, 
towed  hydrophone  arrays,  beamformers 
and  geophones  (except  moving  coil  or 
mo\ing  magnet  electro-magnetic 
geophones). 

Upon  acceptance  of  the  submission, 
OFA  initated  a  "denied  license" 
assessment  of  the  foreign  availability  of 
side  scan  sonar  systems.  Consistent 
with  the  requirements  of  the  EAA,  the 
Department  intends  to  publish  the 
results  of  the  assessment  by  July  10. 
1989. 

To  assist  the  Department  in  assessing 
the  claim,  the  Office  of  Foreign 
Availability  will  receive  any  information 
regarding  the  foreign  availability  of  side 
scan  sonar  systems.  A  person  wishing  to 
submit  relevant  information  relating  to 
this  claim  may  submit  it  to  the  Office  of 
Foreign  Availability  of  the  Department 
of  Commerce. 

Such  relevant  information  may 
include,  but  is  not  hmited  to:  foreign 
manufacturers'  catalogues,  brochures,  or 
operations  or  maintenance  manuals, 
articles  from  reputable  trade 
publications,  photographs,  and 
depositions  based  upon  eyewitness 
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accounts.  Supplement  No.  1  to  Part  791 
provides  additional  examples  of 
evidence  that  may  be  helpful  to  the 
investigation 

The  Office  of  Foreign  Availability  will 
carefully  and  fully  consider  all 
information  received.  The  Office  will 
use  information  received  to  supplement 
other  information  to  evaluate  the 
allegation  of  foreign  availability. 

The  Department  also  will  accept 
comments  or  information  accompanied 
by  a  request  that  part  or  all  of  the 
material  be  treated  confidentially 
because  of  its  proprietary  nature  or  for 
any  other  reason.  The  information  for 
which  confidential  treatment  is 
requested  should  be  submitted  to  the 
Bureau  of  Export  Administration  (BXA) 
separate  from  any  non-confidential 
information  submitted.  The  top  of  each 
page  should  be  marked  with  the  term 
"Confidential  Information".  The  Bureau 
of  Export  Administration  will  either 
accept  the  submission  in  confidence,  or 
if  the  submission  fails  to  meet  the 
standards  for  confidential  treatment, 
will  return  it.  A  non-confidential 
summary  must  accompany  such 
submissions  of  confidential  information. 
The  summary  will  be  made  available  for 
public  inspection. 

Information  accepted  by  the  Bureau  of 
Export  Administration  as  privileged 
under  section  (b)  (3)  or  (4)  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)  (3)  and  (4))  will  be  kept 
confidnetial  and  will  not  be  available 
for  public  inspection,  except  as 
authorized  by  law. 

Communications  &*om  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

All  other  irdormation  relating  to  the 
notice  will  be  a  matter  of  public  record 
and  will  be  available  for  public 
inspection  and  copying.  In  the  interest  of 
accuracy  and  completeness,  the 
Department  requires  written  comments. 
Oral  comments  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  will  be 
available  for  public  review  and  copying. 

The  public  record  of  information 
received  on  the  allegation  for  foreign 
availability  will  be  maintained  in  the 
Bureau  of  Export  Administration's 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4886, 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  NW., 
Washington.  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Tide  15  oi  the  Code  of 


Federal  Regulations,  Information  about 
the  inspection  and  copy  of  records  at  the 
facility  may  be  obtained  from  Margaret 
Comejo,  Bureau  of  Export 
Administration,  Freedom  of  Information 
officer,  at  the  above  address  or  by 
calling  (202)  377-2593. 

Because  of  the  strict  statutory  time 
limitations  in  which  Commerce  must 
make  its  determination,  the  period  for 
submission  of  relevant  information  will 
close  (30  days  from  date  of  publication). 
The  Department  will  consider  all 
information  received  before  the  close  of 
the  comment  period  in  developing  the 
assessment.  Information  received  after 
the  end  of  the  period  will  be  considered 
if  possible,  but  its  consideration  cannot 
be  assured. 

Accordingly,  the  Department 
encourages  persons  who  wish  to  provide 
information  related  to  this  allegation  of 
foreign  availability  to  do  so  at  the 
earliest  possible  time  to  permit  the 
Department  the  fullest  consideration  of 
the  information. 

Dated:  May  19, 1989, 
James  LeMunyon, 

Deputy  Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  89-12597  Filed  5-25-89;  8:45  am] 
MLUNO  COOC  3510-DT-M 


International  Trade  Administration 

[A-357-802] 

Antidumping  Duty  Order,  Ught-Walled 
Welded  Rectangular  Carbon  Steel 
Tubing  From  Argentina 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  separate  investigations 
concerning  light-walled  welded 
rectangular  carbon  steel  tubing  from 
Argentina,  the  U.S.  Department  of 
Commerce  ("the  Department")  and  the 
U.S.  International  Trade  Commission 
("the  ITC")  have  determined  that  light- 
walled  welded  rectangular  carbon  steel 
tubing  from  Argentina  is  being  sold  at 
less  than  fair  value  and  that  imports  of 
light-walled  welded  rectangular  carbon 
steel  tubing  from  Argentina  are 
materially  injuring,  or  threatening  to 
injure  materially,  an  industry  in  the 
United  States.  Therefore,  based  on  these 
findings,  all  unliquidated  entries  of  light- 
walled  welded  rectangular  carbon  steel 
tubing  from  Argentina  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption,  on  or  after  November  21, 
1988,  the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register,  will  be 


liable  for  the  possible  assessment  of 
antidumping  duties.  We  have  directed 
the  U.S.  Customs  Service  to  collect  a 
cash  deposit  of  estimated  antidumping 
duties  on  all  entries  of  light-walled 
welded  rectangular  carbon  steel  tubing 
from  Argentina  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  antidumping  duty 
order  in  the  Federal  Register. 

EFFECTIVE  DATE:  May  26, 1989. 

FOR  FURTHER  INFORMATION: 

Contact  Alain  Letort  or  Richard 
Capwell,  Office  of  Agreements 
Compliance,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230,  telephone:  202/ 
377-3818  (Letort)  or  202/377-2312 
(Capwell). 

SUPPLEMENTARY  INFORMATION:  The 

product  covered  by  this  investigation  is 
light-walled  welded  carbon  steel  tubing 
of  rectangular  (including  square)  cross- 
section,  having  a  wall  thickness  of  less 
than  0.156  inch,  which  is  currently 
provided  for  under  HTS  item  number 
7306.60.50.00. 

In  accordance  with  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673d(a))  (the  Act),  on  March  30, 
1989,  the  Department  made  its  final 
determination  that  light-walled  welded 
rectangular  carbon  steel  tubing  from 
Argentina  is  being  sold  at  less  than  fair 
value  (54  FR  13913:  April  6, 1989).  On 
May  15, 1989,  in  accordance  with  section 
735(d)  of  the  Act,  the  ITC  notified  the 
Department  that  imports  of  the  subject 
merchandise  from  Argentina  are 
materially  injuring,  or  threatening  to 
injure  materially,  an  industry  in  the 
United  States.  Because  the  vote  of  the 
ITC  was  evenly  divided  between  finding 
material  injury  and  threat  of  material 
injury,  the  Department  is  treating  this 
vote,  for  purposes  of  duty  assessment, 
as  an  affirmative  finding  of  material 
injury  consistent  with  section  771(11)  of 
'y.'  Act  (19  U.S.C.  1677(11)). 

Therefore,  in  accordance  with 
sections  738  and  751  of  the  Act  (19 
'..S.C.  1673e  and  1675),  the  Department 
i«  directing  U.S.  Customs  officers  to 
assess,  upon  further  advice  by  the 
administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act  (19  U.S.C. 
1673e(a)(l)),  antidumping  duties  equal  to 
the  amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price  on  all  entries  of 
light-walled  welded  rectangular  carbon 
steel  tubing  from  Argentina.  These 
antidumping  duties  will  be  assessed  o  i 
all  unliquidated  entries  of  light-walled 


welded  rectangular  carbon  steel  tubing 
from  Argentina  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption,  on  or  after  November  21. 
1988,  the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register. 

On  or  after  the  date  of  publication  of 
this  notice,  U.S.  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated  duties 
on  light-walled  welded  rectangular 
carbon  steel  tubing  from  Argentina,  a 
cash  deposit  equal  to  the  estimated 
amount  by  which  the  foreign  market 
value  of  the  merchandise  subject  to  this 
investigation  exceeds  the  United  States 
price,  which  is  58.26  percent  ad  valorem. 

This  notice  constitutes  an 
antidumping  duty  order  with  respect  to 
light-walled  welded  rectangular  carbon 
steel  tubing  from  Argentina,  pursuant  to 
sections  735(d)  and  736(a)  of  the  Act  (19 
U.S.C.  1673d(d)  and  1673e(a))  and 
§  353.21  of  the  new  Department  of 
Commerce  Regulations  published  on 
March  28, 1989  (54  FR  12777).  to  be 
codified  as  19  CFR  353.21.  We  have 
deleted  from  the  Commerce  Regulations 
Annex  I  of  19  CFR  Part  353.  which  Usted 
antidumping  duty  fmdings  and  orders 
currently  in  effect.  Instead,  interested 
parties  may  contact  the  Central  Record 
Unit,  room  B-099,  Import 
Administration,  for  copies  of  the 
updated  list  of  orders  currenUy  in  effecL 

This  notice  is  published  in  accordance 
with  sections  735(d)  and  736(a]  of  the 
Act  (19  U.S.C.  1673d(d)  and  1673e)  and 
19  CFR  353.21. 
LisaB.  Barry, 

Acting  Assistant  Secretary  for  Import 
Administration. 
May  19, 1989. 
[FR  Doc.  8&-12573  Filed  5-25-89;  8:45  am] 

BILUNG  CODE  1610-0».ll 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Export  Visa  Stamp  for  Textiles  and 
Textile  Products  Exported  From  India 

May  19. 1989. 

AOENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  letter  to  the 

Commissioner  of  Customs  authorizing 

the  use  of  a  new  visa  stamp  and  denying 

entry  of  certain  textile  and  textile 

products. 

EFFECnVE  date:  June  1, 1989. 

FOR  FURTHER  INFORMATION  COffTACT: 

Jennifer  Tallarico,  International  Trade 
Specialist,  Office  of  Textiles  and  ' 


Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212. 
SUPPt^MENTARY  INFORMATION: 

Authority.  Executive  Order  11651  of 
March  3, 1972,  as  amended;  Section  204 
of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854). 

The  Government  of  India  has  notified 
the  United  States  Government  that  they 
have  begun  issuing  a  new  export  visa 
stamp.  Pursuant  to  the  terms  of  the 
current  visa  arrangement  between  the 
Governments  of  the  United  States  and 
India,  shipments  of  textiles  and  textile 
products,  produced  or  manufactured  in 
India  and  exported  from  India  on  and 
after  June  1, 1989,  shall  be  denied  entry 
for  consumption,  or  withdrawl  from 
warehouse  for  consumption,  in  the 
United  States  if  not  accompanied  by  an 
invoice  using  the  new  visa  stamp. 

If  the  visa  is  not  acceptable  to  U.S. 
Customs,  a  new  visa  or  a  visa  waiver 
must  be  obtained.  The  public  should  be 
aware  that  there  will  be  strict 
enforcement  of  the  visa  requirement. 
James  H.  Babl>. 

Chairman,  Committee  for  the  Implemer.tatioa 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

May  19, 1969 

Commissioner  cf  Customs, 
Department  of  the  Treasury,  Washington, 
DC. 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issue  to  you  on  November  28, 1979.  as 
amended  on  December  2a  1982  and  as 
further  amended,  by  the  Chairmiui. 
Committee  for  the  Implementation  of  Textile 
Agreements,  that  directed  you  to  prohibit 
entr>'  info  the  United  States  for  consumption, 
and  withdrawal  from  warehouse  for 
consumption,  of  certain  cotloa  wool,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  and  textile  products, 
produced  or  manufactured  in  India,  for  which 
the  Government  of  India  had  not  issued  an 
appropriate  export  visa  or  exempt 
certification. 

Effective  on  June  1, 1989.  the  November  26. 
1979  directive  is  amended  further  to  provide 
for  the  use  of  a  new  visa  stamp.  You  are 
directed  to  enforce  the  use  of  the  new  export 
visa  stamp.  A  facsimile  of  the  visa  stamp 
depicting  the  actual  size,  lettering  and  design 
of  the  visa  stamp  to  be  enforced  is  enclosed 
with  this  letter." 

Consequently,  shipments  of  textiles  and 
textile  products,  produced  or  manufactured  in 
India  and  exported  from  India  on  and  after 
June  1, 1989,  and  entered  into  the  United 
States  for  consumption  and  withdrawn  from 
warehouse  for  consumption  on  and  after  Jane 
1, 1989.  which  are  not  accompanied  by  an 
invoice  using  the  visa  stamp  authorized  in 
this  directive  shall  be  denied  entry.  In  the 


'  E.ii!Drial  Note:  The  Facsi.Tine  is  not  being 
printed  in  this  Federal  Register. 


size,  lettering  and  design  of  the  visa  does  n-t 
conform  to  the  enclosed  facsimile,  the  visa  is 
not  acceptable  and  a  new  visa  or  visa  waivpr 
must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  aflairs 
exception  to  the  rulemaking  proviskmt  of  S 
U.S.C.  553(a)(1). 
Sincerely. 
Jdmes  H.  Babb. 

Chairman,  Committee  far  the  Injplementat/on 
of  Textile  Agreements. 
[FR  Doc.  89-12551  Filed  5-25-89.  8:45  am) 

BHJJN6  COOC  SSIO-OfMi 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1989;  Proposed 
Additions 

AQENCY:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

ACTION:  Proposed  additio.ns  to 

procurement  list. 

summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1989  commodities  to  be  produced  by 
workshops  for  the  blind  or  other 
severely  handicapped. 

Comments  Musi  Be  Received  on  or 
Before:  June  26, 1989. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  enLties  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  listed  below 
from  workshops  for  the  blind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  to  Procurement  List  1969, 
which  was  published  on  November  15. 
1988  (53  FR  46018): 

Clamp.  Loop 

5340-01-156-5482 
534CM)1-1 60-0398 
E.  R.  Alley,  Jr. 

Deputy  Executive  Director 

|FR  Doc.  89-12654  Filed  5-26-89:  8:45  am) 

EIIXIKS  COOC  6S20-33-M 
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Procur«m«nt  List  19S9;  Addition* 

AQINCY:  Committee  for  Purchase  from 

the  Blind  and  Other  severely 

Handicapped. 

action:  Additions  to  procurement  list. 

•UMMARV:  This  action  adds  to 
Procurement  List  1988  commodities  to  be 
produced  by  workshops  for  the  blind  or 
other  severely  handicapped. 
cmcnvi  date:  June  26, 1989. 
ADONCSS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  Suite 
1107. 1755  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3509. 
rOM  RHITNIII  INFOflMATKM  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLCMINTARV  INPOKMATION:  On 
March  17,  and  24. 1989.  the  Committee 
for  Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (54  FR  11263  and  12261/2)  of 
proposed  additions  to  Procurement  List 
1989.  which  was  published  on  November 
15. 1988  (53  FR  46018).  No  comments 
were  received  concerning  the  proposed 
additions  to  the  Procurement  List.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  qualified 
workshops  to  produce  the  commodities 
at  a  fair  market  price  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  procured  by  the 
Government.     . 

Accordingly,  the  following 
commodities  are  hereby  added  to 
Procurement  List  1989: 

Webbing 

1055-01-141-5205 

Back  Pack.  Tripod 

1260-01-046-2840 

Pouch.  Cover 

1260-01-244-2833 

Cover,  Protective 

1420-01-049-5358 


143(MX)-992-9254 
1430-00-994-3086 
1440-01-132-7799 

Bag,  Storage 

1430-01-133-8435 

Insulation 

1430-01-134-7893 

Strap.  Webbing 

1430-01-164-4930 

1430-01-174-5095 

1450-00-001-1266 

1450-01-147-3366 

4935-00-784-0118 

4935-00-889-5595 

4935-00-922-2480 

4935-00-928-6097 

4935-00-956-4489 

534O-00-NSH-O006 

5340-00-939-7062 

5340-01-130-6020 

5340-01-139-3197 

5340-01-219-2887 

5340-01-231-3750 

5340-01-248-2119 

Bag,  Shroud  Assembly 

1440-00-078-1641 

Cover,  Fire  Extinguisher 

1440-00-410-2296 

Kit.  Tiedown 

1440-01-132-9719 

Straps 

1440-00-178-0334 

Cover  Assembly.  Pitot 

1560-01-208-7831 

Strap.  Assembly 

4935-00-888-7207 

Strap.  Set 

4935-00-888-7208 

Strap  Set.  Webbing 

4935-00-776-2724 
4935-00-805-3522 
4935-00-824-5469 

MSL  TECH-INTEG-PDAMS 

5340-00-NSH-0004 

Panel.  Side  Flex 

534O-0O-NSH-O005 

Weather  Strip 

5680-01-227-7577 

Curtain,  Blackout 

7230-00-997-1488 
7230-01-136-7054 

Strap  Assembly 

8140-01-134-6654 


(Requirements  of  U.S.  Army  Missile 

Command,  Redstone  Arsenal,  Alabama  only 

for  all  items  listed  in  this  notice) 

E.R.  Alley,  Jr. 

Deputy  Executive  Director. 

(FR  Doc.  89-12653  Filed  5-25-88;  8:45  am]' 

BIUJNO  COOC  6t20-3»-« 


Procurement  List  1989;  Additions  and 
Correction 

The  effective  date  of  the  additions  to 
the  Procurement  List  appearing  on  page 
22002  of  FR  Doc.  89-12104  in  the  issue  of 
Monday,  May  22, 1989,  should  read  )une 
21. 1989.  instead  of  June  19. 1989. 
ER.  Alley,  Jr., 
Deputy  Executive  Director. 
(FR  Doc.  89-12652  Filed  5-25-89;  8:45  am) 
BnjJNQ  CODE  H20-39-M 


DEPARTMENT  OF  ENERGY 

Waste  Isolation  Pilot  Plant  (WiPP); 
Draft  Supplement  to  ttie 
Environmental  Impact  Statement; 
Ctiange  in  Hearing  Location 

AOENCY:  U.S.  Department  of  Energy. 

action:  Waste  Isolation  Pilot  Plant 
(WIPP):  change  of  hearing  location  for 
Draft  Supplement  to  the  Environmental 
Impact  Statement. 

summary:  The  Department  of  Energy 
published  a  notice  in  the  Federal 
Register  on  April  21. 1989,  (Volume  54, 
Number  76.  pp.  16350-2)  announcing  the 
availability  of  a  Draft  Supplement  to  the 
Environmental  Impact  Statement  for  the 
Waste  Isolation  Pilot  Plant  near 
Carlsbad.  New  Mexico.  The  notice  also 
announced  the  beginning  of  the 
comment  period  and  the  dates  and 
locations  for  six  pubhc  hearings  on  the 
document.  Based  on  discussions 
between  Governor  Cecil  Andrus  and 
U.S.  Representative  Richard  Stallings  of 
Idaho  and  the  U.S.  Department  of 
Energy,  the  public  hearing  announced 
for  Idaho  has  been  changed  from  Boise 
of  Pocatello. 

The  Pacatello  hearing  will  be  held  at 
the  Pocatello  Quality  Inn,  1555  Pocatello 
Creek  Road.  Pocatello,  ID  83201,  (208) 
233-2200.  The  June  1, 1989,  hearing  date 
remains  the  same. 

Persons  wishing  to  be  placed  on  the 
list  of  pre-registered  commenters  at  the 
public  hearing  should  call  the  U.S. 
Department  of  Energy's  toll-free 
telephone  number.  1-800-274-0585.  Any 
name  that  was  previously  placed  on  the 
Boise  list  will  be  transferred  to  the 
Pocatel'to  list,  and  DOE  will  confirm  the 
registrt  tion. 


FOR  FURTHER  INFORMATION,  CONTACT: 

W.  John  Arthur,  III,  WIPP  SEIS  Project 
Manager,  U.S.  Department  of  Energy. 
Albuquerque  Operations  Office,  P.O. 
Box  5400,  Albuquerque,  NM  87115, 
Telephcme:  (505)  889-3038 

or 

Carol  Borgstrom,  Director,  Of&ce  of 
NEPA  Project  Assistance  (EH-25), 
\i&.  Department  of  Energy, 
1000  Independence  Avenue  SW., 
Washington,  DC  20585,  Telephone: 
(202)586-4600 

Dated  in  Washington.  DC  this  24th  day  of 
May,  1969,  for  the  U.S.  Department  of  Energy. 
Raymond  P.  Berube, 

Acting  Assistant  Secretary.  Environment, 

Safety  and  Health. 

(FR  Doc.  88-12833  Filed  5-25-89;  8:45  am] 

BILUNO  CODE  6450-01-M 


Chicago  Operations  Office;  Award  on  a 
Noncompetitive  Basis;  U.S.  Export 
Council  for  Renewable  Energy 

agency:  Department  of  Energy. 
action:  Notice  of  noncompetitive 
flnancial  assistance  award. 

summary:  The  Department  of  Energy 
(DOE),  Chicago  Operations  Office 
through  its  SERI  Area  Office  (SAO), 
announces  that  pursuant  to  the  DOE 
Financial  Assistance  Rules  10  CFR  600.7 
(b)(2).  it  intends  to  award  a  grant  on  a 
noncompetitive  basis  to  the  U.S.  Export 
Council  for  Renewable  Energy  for 
continued  support  to  the  Committee  on 
Renewable  &iergy  Commerce  and 
Trade  (CORECT).  The  objective  of  the 
work  to  be  supported  by  this  grant  is 
development  of  an  annual  reporting 
system  for  renewable  energy  statistical 
data,  development  of  briefmg  materials 
on  renewable  energy  export  assistance 
activities,  and  development  of  a  shde 
show  and  booklet  on  exportable 
biofuels  projects. 

FOR  FURTHER  MFORMATION  CONTACT. 

Dr.  Stephen  L.  Sargent.  U.S.  E)epartment 
of  Energy.  SERI  Area  Office,  1617  Cole 
Boulevard,  Golden.  Colorado  80401. 
(303)  231-136a 

SUPPLEMHMT.\RV  INFORMATION:  CORECT 
was  created  in  response  to  the 
"Renewable  Energy  Industry 
Development  Act  of  1983"  (Pub.  L.  98- 
370).  which  required  the  formation  of  a 
working  group  of  industry 
representatives  and  key  federal  agency 
officials  to  explore  ways  for  promoting 
the  U.S.  renewable  energy  industry 
over-seas.  DOE  is  a  member  of 
CORECT.  along  *ilh  7  other  federal 
agencies.  CORECT  undertakes  activities 
in  support  of  the  U.S.  renewable  energy 


industry's  export  efforts.  In  order  to 
carry  out  these  activities,  CORECT 
needs  a  close  Haison  with  the  U.S. 
renewable  energy  industry.  The  U.S. 
Export  Council  on  Renewable  Energy  is 
the  only  known  organization  that 
represents  the  export  interests  of  the 
U.S.  renewable  energy  trade 
associations.  Therefore,  the  grant 
renewal  application  is  being  accepted 
by  DOE  because  it  knows  of  no  other 
renewable  energy  trade  association 
which  is  conducting  or  planning  to 
conduct  these  types  of  export  assistance 
activities. 

The  project  period  for  the  grant 
renewal  is  a  cHie  year  period,  expected 
to  begin  in  May  1989.  DOE  plans  to 
provide  funding  in  the  amount  of 
$132,015  for  this  project  period. 

Issued  in  Chicago,  Illinois  on  May  11, 1989. 
Tunolfay  S.  Crawford, 

Assistant  Manager  for  Administration. 
[FR  Doc.  89-12574  Filed  5-25-69:  3:45  am) 

BILLING  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  QF89-238-000  et  aL) 

Texas  Tech  UnlversKy  et  al.;  Electric 
Rate,  SmaH  Power  Production,  and 
interiockirtg  Directorate  Fiflngs 

May  19,  1969. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Tech  University 

[Docket  No.  QF89-238-000] 

On  May  5. 1989,  Texas  Tech 
University  (Applicant),  of  P.O.  Box  4708, 
Lubbock,  Texas  79409-4708.  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Lubbock, 
Texas.  The  facility  will  consist  of  back 
pressure  steam  turbine  generator  and  a 
boiler.  Thermal  energy  recovered  from 
the  facility  will  be  used  for  space 
heating  and  cooling  on  the  campus  of 
Texas  Tech  University.  The  electric 
power  production  capacity  of  the  facility 
will  be  935  KW.  The  primary  source  of 
energy  will  be  natural  gas.  Construction 
of  the  facility  is  scheduled  to  begin  July 
1989. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Citizens  Power  &  Light  Corp. 

[Docket  No.  EL89-31-000) 

Take  notice  that  Citizens  Power  & 
Light  Corporation  (Citizens),  on  May  2. 
1989.  tendered  for  filing  pursuant  to  Rule 
207  of  the  Commissions  Rules  of 
Practice  and  Procedure.  18  CFR 
385.207(1988).  a  petition  for  waivers, 
blanket  approvals,  and  order  accepting 
rate  schedule.  Citizens  proposes  to 
engage  in.  or  to  coordinate  for  its  own 
account,  wholesale  electric  power  and 
energy  transactions.  Citizens  states  that 
the  Commission  should  disclaim 
jurisdiction  since  Citizens  neither  owns 
or  operates  generation  or  transmission 
facilities. 

Alternatively,  Citizens  requests  the 
Commission  to  waive  certain  of  the 
Commission's  regulations  which  may 
otherwise  apply  to  the  proposed 
transactions.  Citizens'  filing  also 
contains  its  initial  FERC  Electric  ser\  ice 
tariff.  Rate  Schedule  1. 

Rate  Schedule  1  provides  for  the  sale 
of  energy  and  capacity  at  agreed  prices 
subject  to  a  ceiling  equal  to  the 
purchaser's  alternative  cost  of  electric 
power.  Rate  Srhedule  1  also  ,;rovides 
that  no  sales  may  be  made  to  affiliates. 

The  Commission  intends  to  treat 
Citizens'  request  for  disclaimer  of 
jurisdiction  as  a  request  for  declaratorj' 
order,  and  will  rule  on  that  request  in 
this  docket.  The  Commission  will  act 
upon  Citizens  rale  filing,  notice  of  which 
is  also  published  today,  in  Docket  No. 
ER89-401-O00. 

Comment  date:  June  36, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Citizens  Power  &  light  Corp. 

[Docket  N'o.  ER89-M)1-^XX)] 

Take  notice  that  Citizens  Power  & 
Light  Corporation  (Citizens),  on  May  2. 
1989.  tendered  for  fihng  pursuant  to  Rule 
207  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.207 
(1988).  a  petition  for  waivers,  blanket 
approvals,  and  order  accepting  rate 
schedule.  Citizens  proposes  to  engage 
in,  or  to  coordinate  for  its  own  account, 
wholesale  electric  power  and  energy 
transactions.  Citizens  states  that  the 
Commission  should  disclaim  jurisdiction 
since  Citizens  neither  owns  nor  operates 
generation  or  transmission  facilities. 

Alternatively,  Citizens  requests  the 
Commission  to  waive  certain  of  the 
Commission's  regulations  which  may 
otherwise  apply  to  the  proposed 
transactions.  Citizens'  filing  also 
contains  its  initial  FERC  Electric  service 
tariff,  Rate  Schedule  1. 

Rate  Schedule  1  provides  for  the  sale 
of  enerju'  and  capacity  at  agrroJ  prices 
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subject  to  a  ceiling  equal  to  the 
purchaser's  alternative  cost  of  electric 
power.  Rate  Schedule  1  also  provides 
that  no  sales  may  be  made  to  affiliates. 

The  Commission  will  act  upon 
Citizens'  rate  Tiling  in  this  docket.  The 
Commssion  will  treat  Citizens'  request 
for  disclaimer  of  jurisdiction  as  a 
request  for  declaratory  order,  notice  of 
which  is  also  published  today,  in  Docket 
No.  EL89-31-000. 

Comment  date:  June  2. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Niagara  Mohawk  Power  Corp. 

(Docicet  No.  ERS9^23-000| 

Take  notice  that  on  May  9, 1989, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  an 
agreement  betweep  Niagara  Mohawk 
and  New  England  Power  Company 
dated  May  1. 1969. 

The  May  1. 1989  agreement  is  to 
provide  for  the  sale  by  Niagara  Mohawk 
Power  Corporation  of  capacity  and 
related  energy  to  New  England  Power 
Company.  The  terms  of  this  agreement 
and  the  period  during  which  the 
purchase  of  Capacity  can  occur  shall 
commence  on  May  1, 1989  and  shall 
continue  until  April  30, 1994. 

Copies  of  this  filing  were  served  upon 
New  England  Power  Company  and  the 
New  York  State  Public  Service 
Commission. 

Comment  date:  June  2. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Iowa  Public  Service  Co. 

IDockpt  No.  ER89-124-O0OI 

Take  notice  that  on  May  9, 1989.  Iowa 
Public  Service  Company  (IPS)  on  May  9. 
1989.  tendered  for  filing  an  executed 
contract  for  Firm  Transmission  Service 
dated  January  12, 1989,  whereby  Iowa 
Public  Service  Company  will  provide 
transmission  for  Western  Area  Power 
Administration  to  the  Omaha  Public 
Power  District  system  for  the  period 
December  1. 1988  through  December  31. 
2008.  IPS  requests  that  the  agreement  be 
approved  retroactive  to  December  1, 
1988.  so  that  Western  can  at  the  earliest 
possible  date  obtain  the  services  it  is 
seeking  pursuant  to  the  arms  length 
negotiated  agreements. 

Comment  dale:  June  2, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Minnesota  Power  &  Light  Co. 

[Doclcet  No.  ER8»-426-000] 

Take  notice  that  on  May  10, 1989. 
Minnesota  Power  &  Light  Company 
(MP&L)  tendered  for  filing  a 
Participation  Power  Transaction 


Agreement  between  MP&L  and 
Interstate  Power  Company.  Under  this 
Agreement.  MP&L  will  sell  35  MW  of 
participation  power  as  available  from  its 
Laskin  Unit  No.  1  on  a  participation 
power  interchange  basts  in  accordance 
with  the  Mid-Continent  Area  Power  Pool 
Agreement,  Service  Schedule  A.  This 
Agreement  provides  for  energy  sales 
only  during  the  period  from  May  1, 1989 
through  October  31, 1989  inclusive.  The 
parties  request  a  waiver  of  the 
Commission's  60  day  filing  period  for 
this  Agreement  and  an  effective  date  of 
May  1, 1989  for  such  Agreement. 
Comment  date:  June  2, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Iowa  Public  Service  Co. 

[Docket  No.  ER  89-429-000] 

Take  notice  that  on  May  11, 1989. 
Iowa  Public  Service  Company  (IPS) 
tendered  for  filing  an  executed  peaking 
Capacity  Sales  Agreement  dated  August 
22. 1988.  and  Supplement  No.  1  thereto, 
dated  March  17, 1989,  whereby  IPS  will 
resell  to  Kansas  City  Power  &  Light 
Company  (KCPL)  firm  peaking  capacity 
and  associated  energy.  The  sale  is  in 
accordance  with  a  schedule  for 
providing  capacity  and  energy  beginning 
May  1. 1989  and  ending  April'so,  1996. 

Comment  date:  June  2. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  California  Edison  Co. 

[Docket  No.  ER89-^27-0001 

Take  notice  that  on  May  10. 1989. 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  a  letter 
agreement  dated  February  6. 1989. 
amending  the  Edison-Vemon  CDWR 
Firm  Transmission  Service  Agreement 
(Agreement)  designated  as  Rate 
Schedule  FERC  230.  which  has  been 
executed  by  Edison  and  the  City  of 
Vernon,  California  (Vernon). 

The  letter  agreement  corrects  the  time 
periods  that  firm  transmission  service  is 
made  available  under  the  Agreement  by 
Edison  to  Vernon. 

The  letter  agreement  is  proposed  to 
become  effective  retroactive  to  January 
1. 1989. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  the  City  of 
Vernon.  California. 

Comment  date:  June  2. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  shouldd  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 


825  North  Capitol  Street.  NE.. 
Washington,  DC  20426  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  the  comment  date. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Conmiission  and  are  available 
for  public  inspection. 
Lob  D.  CasheU. 
Secretary. 

[PR  Doc.  89-12594  Filed  5-25-69:  8:45  am) 
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K  N  Energy,  Inc^  «t  aL;  National  Gas 
Certificate  Filings 

May  22. 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  K  N  Energy,  Inc. 

(Docket  No.  CP89-1358-000] 

Take  notice  that  on  May  12. 1989,  K  N 
Energy,  Inc.  (KN).  P.O.  Box  15265, 
Lakewood,  Colorado  80215,  filed  in 
Docket  No.  CP89-1358-000  a  request 
pursuant  to  S  157.205  of  the 
Commission's  Regulations  for 
authorization  to  construct  and  operate 
sales  taps  for  the  delivery  of  natural  gas 
to  end  users  under  KN's  blanket 
certificate  issued  in  Docket  Nos.  CP83- 
140-000.  CP83-140-001,  and  CP83-140- 
002  pursuant  to  section  7  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

KN  proposes  the  construction  and 
operation  of  sales  taps  to  various  end 
users  located  along  its  jurisdictional 
pipelines.  KN  states  that  the  proposed 
sales  taps  are  not  prohibited  by  any  of 
its  existing  tariffs  and  that  the 
additional  taps  will  have  no  significant 
impact  on  KN's  peak  day  and  annual 
deliveries. 

Comment  date:  July  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP89-1 368-000] 

Take  notice  that  on  May  15, 1989, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478.  filed  in  Docket  No.  CP89-1368-000 
a  request  pursuant  to  §§  157.205  and 


284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  provide  an  interruptible 
transportation  service  on  behalf  of 
American  Central  Gas  Companies 
(American  Central),  a  marketer  of 
natural  gas,  under  its  blanket  certificate 
issued  in  Docket  No.  CP88-6-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

United  states  that  it  proposes  to 
transport  natural  gas  on  behalf  of 
American  Central  from  points  of  receipt 
located  in  Louisiana,  Texas,  Mississippi 
and  Alabama  to  points  of  delivery 
located  in  Louisiana,  Texas.  Mississippi 
and  Alabama. 

United  further  states  that  the 
maximum  daily,  average  daily  and 
annual  quantities  that  it  would  transport 
on  behalf  of  American  Central  would  be 
185.400  MMBtu  equivalent,  135,400 
MMBtu  equivalent  and  67,671,000 
MMBtu  equivalent  of  natural  gas, 
respectively. 

United  indicates  that  in  Docket  No. 
ST89-3224.  filed  with  the  Commission 
on  April  27, 1989,  it  reported  that 
transportation  service  for  American 
Central  had  begun  under  the  120-day 
automatic  authorization  provisions  of 
§  284.223(a). 

Comment  date:  July  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Transwestem  Pipeline  Company 
[Docket  No.  CP89-1370-000) 

Take  notice  that  on  May  15, 1989, 
Transwestem  Pipeline  Company 
(Transwestem).  1400  Smith  Street.  P.O. 
Box  1188.  Houston,  Texas  77251-1188. 
filed  in  Docket  No.  CP89-1370-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Enron  Gas 
Marketing,  Inc.  (Enron),  a  marketer, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP88-133-000,  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Transwestem  states  that  pursuant  to 
a  transportation  agreement  dated  April 
1. 1989.  under  its  Rate  Schedule  ITS-1,  it 
proposes  to  transport  up  to  100,000 
MMBtu  per  day  equivalent  of  natural 
gas  for  Enron.  Transwestem  states  that 
it  would  transport  the  gas  from  receipt 
points  as  shown  in  Exhibit  "A"  of  the 
transportation  agreement  and  would 
deliver  the  gas  to  delivery  points  shown 
in  Exhibit  "B"  of  the  agreement 


Transwestem  advises  that  service 
under  §  284.223(a)  commenced  April  1, 
1989,  as  reported  in  Docket  No.  ST89- 
3280-000  (filed  April  28, 1989). 
Transwestem  further  advises  that  it 
would  transport  75,000  MMBtu  on  an 
average  day  and  36,500,000  MMBtu 
annually. 

Comment  date:  July  8, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP89-1 378-000] 

Take  notice  that  on  May  15, 1989, 
Texas  Gas  Transmission  Corporation, 
(Texas  Gas)  3800  Frederica  Street. 
Owensboro.  Kentucky  42301.  filed  in 
Docket  No.  CP89-137&-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
under  its  blanket  authorization  issued  in 
Docket  No.  CP88-686-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  .-equest  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Texas  Gas  proposes  to  transport 
natural  gas  on  an  interruptible  basis  for 
TXG  Gas  Marketing  (TXG).  Texas  Gas 
explains  that  the  service  commenced 
April  1, 1989,  under  §  284.223fa)  of  the 
Commission's  Rpgulations,  as  reported 
in  Docket  No.  ST89-2976.  Texas  Gas 
proposes  to  transport  on  a  peak  day  up 
to  750  MMBtu;  on  an  average  day  up  to 
600  MMBtu;  and  on  an  annual  basis  up 
to  220.000  MMBtu.  Texas  Gas  proposes 
to  receive  the  subject  gas  from  various 
points  of  receipt  and  redeliver  the  gas  at 
Basile.  Louisiana. 

Comment  date:  July  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP89-1380-000] 
-    Take  notice  that  on  May  15, 1989. 
Texas  Gas  Transmission  Corporation, 
(Texas  Gas)  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP89-1 380-1 380-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
under  its  blanket  authorization  issued  in 
Docket  No.  CP88-68&-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

"Texas  Gas  proposes  to  transport 
natural  gas  on  an  internptible  basis  for 
PPG  Industries,  Inc. — Aliison  Park 
(PPG).  Texas  Gas  explains  that  the 


service  commenced  .April  1  1939,  under 
§  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-3013.  Texas  Gas  proposes  to 
transport  on  a  peak  day  up  to  3.000 
MMBtu:  on  an  average  day  up  to  350 
MKtBtu:  and  on  an  annual  basis  up  to 
127,750  MMBtu.  Texas  Gas  proposes  to 
receive  the  subject  gas  from  various 
points  of  receipt  and  redeliver  the  gas  in 
Warren  County.  Ohio. 

Comment  date:  July  6, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP89-1 382-000] 

Take  notice  that  on  May  15. 1989, 
Texas  Gas  Transmission  Corporation, 
(Texas  Gas)  3800  Frederica  Street, 
Owensboro.  Kentucky  42301,  filed  in 
Docket  No.  CP89-1 382-000  a  request 
pursuant  to  §  157.205  of  the 
Cominission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
under  its  blanket  authorization  issued  in 
Docket  No.  CP88-686-000  pursuant  to 
section  7  of  the  N^^ural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Texas  Gas  proposes  to  transport 
natural  gas  on  an  interrap^bie  basis  for 
PPG  Industries  Inc. — Barburton  (PPG). 
Texas  Gas  explains  that  the  service 
commenced  April  1. 1989.  under 
§  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
STi89-3024.  Texas  Gas  proposes  to 
transport  on  a  peak  day  up  to  6.000 
MMBtu:  on  an  average  day  up  to  1,600 
MMBtu:  ar.d  on  an  annual  basis  up  to 
584,000  MMBtu.  Tp.vas  Gas  proposns  to 
receive  the  subject  gas  from  various 
points  of  receipt  and  redeliver  the  gas  n 
Warren  County.  Ohio. 

Commert  dote:  July  6, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP89-1 335-000] 

Take  not:-o  that  on  May  15. 1989, 
Texas  Gas  Transmission  Corporation. 
(Texas  Gas)  3800  Frederica  Street. 
Owensboro,  Kentucky  42301.  filed  in 
Docket  No.  CP89-1383-000  a  request 
pursuant  fo  §§  157,205  and  264,223  of  the 
Commissions  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157,205  and 
284,223)  for  authorization  to  provide  an 
interruptible  transportation  ser\'ice/or 
Seagull  Marketing  Services.  Inc. 
(Seagull),  a  marketer,  under  Texas  Gas' 
blanket  certificate  issued  in  Dotkat  No. 
CP88-686-000.  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
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8ct  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  pursuant  to  a 
transportation  agreement  dated  March 
3. 1989.  it  proposes  to  transport  on  an 
intemiptible  basis  up  to  75,000  million 
Btu  of  natural  gas  per  day  for  Seagull 
from  various  receipt  points  located 
onshore  and  offshore  Louisiana,  and  in 
Texas.  Kentucky.  Tennessee.  Illinois, 
Indiana.  Ohio,  and  Arkansas  to 
specified  delivery  points  in  Louisiana. 
Texas  Gas  states  that  it  anticipates 
transporting  75.000  million  Btu  of  natural 
gas  on  a  peak  day.  70.000  million  Btu  of 
natural  gas  on  an  average  day,  and 
25.550.000  million  Btu  annually.  It  is 
stated  that  on  April  1, 1989.  Texas  Gas 
commenced  a  120-day  transportation 
service  for  Seagull  under  9  284.Z23(a)  as 
reported  in  Docket  No.  ST89-2974-000. 

Texas  Gas  further  states  that  no 
facilities  need  be  constructed  to 
implement  the  service.  Texas  Gas 
proposes  to  charge  the  rates  and  abide 
by  the  terms  and  conditions  of  its  Rate 
Schedule  IT.  It  is  indicated  that  Texas 
Gas  would  provide  the  service  for  a 
term  continuing  on  a  month  to  month 
basis  unless  terminated  by  either  Texas 
Gas  or  Seagull  on  thirty  days  written 
notice. 

Comment  dale:  July  6. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CP89-1 395-0001 

Take  notice  that  on  May  15, 1989. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  164Z  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP89-1395-000,  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  for  the  City  of 
Perry.  Missouri  (Perry),  a  shipper  and 
local  distribution  company  of  natural 
gas.  under  its  blanket  certificate  issued 
in  Docket  No.  CP86-58&-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Panhandle  states  that  pursuant  to  a 
Transportation  Agreement  dated  April 
1. 1989.  between  Panhandle  and  Perry 
(Agreement),  it  would  transport  up  to 
419  Dt.  per  day  on  a  firm  basis  on  behalf 
of  Perry.  Panhandle  further  states  that 
the  Agreement  provides  for  it  to  receive 
the  natural  gas  from  Arkla.  Inc.  and 
Transok  in  Custer  County.  Oklahoma 
and  Oklahoma  Natural  Gas  Company  in 
Dewey  County.  Oklahoma.  Panhandle 


would  then  transport  and  redeliver  the 
natural  gas.  less  fuel  used  and 
unaccounted-for  line  loss,  to  Perry  in 
Audrain  County,  Missouri. 

Panhandle  states  that  Perry  has 
indicated  that  the  estimated  daily  and 
estimated  annual  quantities  would  be 
419  Dt.  and  152.935  Dt..  respectively. 

Panhandle  states  that  it  commenced 
the  transportation  of  natural  gas  for 
Perry  on  April  1. 1989.  as  reported  in 
Docket  No.  ST89-31 80-000,  for  a  120-day 
period  pursuant  to  §  2a4.223(a]  of  the 
Commission's  Regulations  (18  CFR 
284.223(a)). 

Comment  date:  July  6. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Stingray  npeline  Company 

(Docket  No.  CP89-1 397-000] 

Take  notice  that  on  May  15, 1989, 
Stingray  Pipeline  Company  (Stingray). 
Post  Office  Box  1642,  Houston,  Texas 
77251-1842.  filed  in  Docket  No.  CP8^ 
1397-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  the  Enron  Gas  Marketing.  Inc. 
(Enron),  a  shipper  and  marketer  of 
natural  gas,  under  the  blanket  certificate 
issued  by  the  Commission's  Order  No. 
509.  pursuant  to  section  7  of  the  Natural 
Gas  Act.  corresponding  to  the  rates, 
terms  and  conditions  filed  in  Docket  No. 
RP89-7(MXX).  all  as  more  fully  set  forth 
in  the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Stingray  would  perform  the  proposed 
interruptible  transportation  service  for 
Enron,  pursuant  to  a  transportation 
service  agreement  dated  March  23, 1989. 
The  transportation  agreement  is 
effective  for  a  primary  term  of  one 
month  from  the  initial  date  of  service 
and  month-to-month  thereafter  until 
terminated  by  either  party  upon  at  least 
30  days  prior  notice.  Stingray  proposes 
to  transport  200,000  Deka  therms  (Dth)  of 
natural  gas  on  a  peak  and  average  day; 
and  on  an  annual  basis  72,000,000  Dth  of 
natural  gas  for  Enron.  Stingray  proposes 
to  receive  the  subject  gas  at  various 
existing  points  of  receipt  on  its  system. 
Stingray  will  then  transport  and 
redeliver  the  gas  less  fuel  used  and 
unaccounted  for  line  loss  to  Holly  Beach 
and  OXY-NGL  Plant  located  in 
Cameron  Parish.  Louisiana  and 
Stingray-HlOS  Exchange  (EHI-A330) 
located  offshore  Texas.  No  new 
facilities  are  required  to  provide  the 
proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 


implementing  provision  of  S  284.223(a)(1) 
of  the  Commission's  Regulations. 
Stingray  commenced  such  self- 
implementing  service  on  April  1. 1989,  as 
reported  in  Docket  No.  ST86-3152-000. 

Comment  date:  July  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Williams  Natural  Gas  Company 

(Docket  No.  CP89-1 398-000] 

Take  notice  that  on  May  15, 1989, 
Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101.  filed  in  Docket  No. 
CP89-1398-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  provide  an 
interruptible  transportation  service  for 
Terra  Resources,  Inc.  (Terra),  a  producer 
of  natural  gas,  under  its  blanket 
certificate  issued  in  Docket  No.  CP86- 
631-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williams  states  that  it  proposes  to 
transport  natural  gas  for  Terra  from 
various  points  of  receipt  in  Kansas, 
Missouri,  Oklahoma  and  Wyoming  to 
various  points  of  delivery  on  WiUiams' 
system  in  Kansas,  Oklahoma,  Texas  and 
Wyoming. 

Williams  further  states  that  the 
maximum  daily,  average  daily  and 
annual  quantities  that  it  would  transport 
for  Terra  would  be  30.000  MMBtu 
equivalent.  20.000  MMBtu  equivalent 
and  7.300.000  MMBtu  equivalent  of 
natural  gas.  respectively. 

Williams  states  that  transportation 
service  for  Terra  began  on  April  3. 1989 
under  the  120-day  automatic 
authorization  provisions  of  §  284.223(a) 
as  reported  in  Docket  No.  ST89-3286- 
000  filed  with  the  Commission. 

Comment  dale:  July  6. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Colorado  Interstate  Gas  Company 

(Docket  No.  CP89-1400-0001 

Take  notice  that  on  May  16, 1989, 
Colorado  Interstate  Gas  Company 
(CIG),  P.O.  Box  1087,  Colorado  Springs. 
Colorado  80944,  filed  in  Docket  No. 
CP89-1400-000  a  request  pursuant  to 
§  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Marathon  Oil  Company 
(Marathon)  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-589,  el  al., 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 


request  on  file  with  the  Commission  and 
open  to  public  inspection. 

CIG  states  that  it  proposes  to 
transport  natural  gas  for  Marathon  from 
various  points  of  receipt  in  Texas, 
Wyoming,  Oklahoma,  Colorado  and 
Kansas  to  a  point  of  delivery  in  Moore 
County,  Texas. 

CIG  further  states  that  the  maximum 
daily,  average  daily  and  annual 
quantities  that  it  would  transport  for 
Marathon  would  be  60,000  Mcf  of 
natural  gas.  30,000  Mcf  of  natural  gas 
and  11.000,000  Mcf  of  natural  gas, 
respectively. 

CIG  indicates  that  in  a  filing  made 
with  the  Commission  in  Docket  No. 
ST89-3141-O00,  it  reported  that 
transportation  service  for  Marathon 
commenced  on  April  12, 1989  under  the 
120-day  automatic  authorization 
provisions  of  Section  284.223(a). 

Comment  date:  July  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Northern  Natural  Gas  Company 

(Docket  No.  CP89-1 402-000] 

Take  notice  that  on  May  16, 1989. 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  P.O. 
Box  1188,  Houston,  Texas  77251-1188, 
filed  in  Docket  No.  CP89-1402-000  a 
request  pursuant  to  §§  157.205  and 
157.212  (18  CFR  157.205  and  157.212)  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  for  authority  to  operate 
an  existing  sales  interconnection  for  the 
delivery  of  gas  to  Northern  State  Power 
Company  of  Wisconsin  (NSP-WI)  for 
service  to  Grandview  Hospital  near 
Ironwood,  Gogebic  County,  Michigan, 
under  Northern's  blanket  certificate 
authority  issued  by  Commission  order 
on  September  1, 1982,  in  Docket  No. 
CP82-401-000.  all  as  more  fully  set  forth 
in  the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
insepction. 

Northern  requests  authority  to  operate 
and  maintain  a  delivery  point  previously 
installed  and  operated  by  Northern 
pursuant  to  Section  311  of  the  Natural 
Gas  Policy  Act  and  §  284.3  of  the 
Commission's  Regulations.  Northern 
proposes  to  deliver  under  its  Rate 
Schedules  CD-I  and  SS-1  to  NSP-WI 
for  the  account  of  Grandview  Hospital 
up  to  129  Mcf  of  gas  per  peak  day  or 
approximately  17,664  Mcf  annually. 
Northern  states  that  the  total  volumes  of 
gas  delivered  to  NSP-WI  will  be  within 
current  firm  entitlements  as  authorized 
by  Commission  order  issued  December 
22. 1988.  in  Docket  No.  CP88-774-000. 

Comment  date:  July  3,  i989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


13.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP89-140J-0001 

Take  notice  that  on  May  16. 1989. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301.  filed  in 
Docket  No.  CP89-1403-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  System 
Supply  for  End-Users,  Inc.  (System 
Supply),  under  the  blanket  certificate 
issued  in  Docket  No.  CP88-686-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  pursuant  to  a 
transportation  agreement  dated 
December  29, 1988,  under  its  Rate 
Schedule  IT,  it  proposes  to  transport  up 
to  30,000  MMBtu  per  day  equivalent  of 
natural  gas  for  System  Supply.  Texas 
Gas  states  that  it  would  transport  the 
gas  from  multiple  receipt  points  as 
shown  in  Exhibit  "B"  of  the 
transportation  agreement  and  would 
dehver  the  gas  to  multiple  delivery 
points  shown  in  Exhibit  "C"  of  the 
agreement.  It  is  stated  that  the  ultimate 
recipients  of  the  gas  are  All  Steel, 
American  Printers  &  Litho,  Boeing 
Helicopter.  Hatfield  Packing,  Ithaca 
Industries,  Microswitch,  Parks  Sausage, 
and  Rhode  Poulenc. 

Texas  Gas  advises  that  service  under 
§  284.223(a)  commenced  April  14, 1989, 
as  reported  in  Docket  No.  ST89-3426. 
Texas  Gas  further  advises  that  it  would 
transport  20,000  MMBtu  on  an  average 
day  and  7,300.000  MMBtu  annually. 

Comment  date:  July  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

14.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP89-1 405-000) 

Take  notice  that  on  May  16, 1989. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street. 
Owensboro.  Kentucky  42301,  filed  in 
Docket  No.  CP8*-1405-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Total 
Minatome  Corporation  (Total),  under  the 
blanket  certificate  issued  in  Docket  No. 
CP88-636-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 


Texas  Gas  states  that  pursuant  to  a 
transportation  agreement  dated  January 
30, 1989.  under  its  Rate  Schedule  IT.  it 
proposes  to  transport  up  to  100.000 
MMBtu  per  day  equivalent  of  natural 
gas  for  Total.  "Texas  Gas  states  that  it 
would  transport  the  gas  from  multiple 
receipt  points  as  shown  in  Exhibit  "B"  of 
the  transportation  agreement  and  would 
deliver  the  gas  to  multiple  delivery 
points  shown  in  Exhibit  "C"  of  the 
agreement.  It  is  stated  that  the  ultimate 
recipient  of  the  gas  is  Olin  Corporation. 

Texas  Gas  advises  that  service  under 
§  284.223(a)  commenced  April  7. 1989.  as 
reported  in  Docket  No.  ST89-3105. 
Texas  Gas  further  advises  that  it  would 
transport  5.000  MMBtu  on  an  average 
day  and  912.500  MMBtu  annually. 

Comment  date:  July  6. 1989.  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

15.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP89-1407-000] 

Take  notice  that  on  May  16. 1989. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street. 
Owensboro.  Kentucky  42301,  filed  in 
Docket  No.  CP89-1407-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  System 
Supply  for  End-Users,  Ina  (System 
Supply),  under  the  blanket  certificate 
issued  in  Docket  No.  CP8a-«86-000. 
pursuant  to  section  7  of  the  Nat'iral  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  pursuant  to  a 
transportation  agreement  dated 
November  11. 1988,  it  propos''s  to 
transport  up  to  30.000  MMBtu  per  day 
equivalent  of  natural  gas  for  System 
Supply.  Texas  Gas  states  that  it  would 
transport  the  gas  from  multiple  receipt 
points  as  shown  in  Exhibit  "B"  of  the 
transportation  agreement  and  would 
deliver  the  gas  to  multiple  delivery 
points  shown  in  Exhibit  "C"  of  the 
agreement.  It  is  stated  that  the  ultimate 
recipients  of  the  gas  are  Brown  Printing 
and  Union  Underwear. 

Texas  Gas  advises  that  service  under 
§  284.223(a)  commenced  April  15, 1989. 
as  reported  in  Docket  No.  ST89-3427. 
Texas  Gas  further  advises  that  it  would 
transport  20.000  MMBtu  on  an  average 
day  and  7,300.000  MMBtu  annually. 

Comment  date:  July  6. 19S9.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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16.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP89-1409-000] 

Take  notice  that  on  May  16, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street. 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP89-1409-000  a  request 
pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the. 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Interstate  Gas 
Marketing.  Inc.  (Interstate  Gas),  under 
the  blanket  certificate  issued  in  Docket 
No.  CP8a-686-000,  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  pursuant  to  a 
transportation  agreement  dated 
September  27, 1988,  it  proposes  to 
transport  up  to  10,000  MMBtu  per  day 
equivalent  of  natural  gas  for  Interstate 
Gas.  Texas  Gas  states  that  it  would 
transport  the  gas  from  multiple  receipt 
points  as  shown  in  Exhibit  "B"  of  the 
transportation  agreement  and  would 
deliver  the  gas  to  multiple  delivery 
points  showTi  in  Exhibit  "C"  of  the 
agreement.  It  is  stated  that  the  ultimate 
consumer  of  the  gas  is  Coming  Glass 
Works. 

Texas  Gas  advises  that  service  under 
9  284.223(a)  commenced  April  1, 1989.  as 
reported  in  Docket  No.  ST8»-3336. 
Texas  Gas  further  advises  that  it  would 
transport  5,000  MMBtu  on  an  average 
day  and  1.825,000  MMBtu  annually. 

Comment  date:  July  6, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

17.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP89-1410-00OJ 

Take  notice  that  on  May  16, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street, 
Owensboro,  Kentucky  42301.  filed  in 
Docket  No.  CP89-1410-000  a  request 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  transport 
natural  gas  for  Union  Texas  Petroleum 
Corporation  (Union  Texas)  pursuant  to 
Texas  Gas'  blanket  certificate  issued  in 
Docket  No.  CP88-686-000  and  section  7 
of  the  Natural  Gas  Act.  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Specifically.  Texas  Gas  requests 
authority  to  transport  up  to  56  billion 
Btu  of  natural  gas  per  day  for  Union 
Texas  on  an  interruptible  basis  pursuant 
to  a  January  27. 1989,  agreement 
between  Texas  Gas  and  Union  Texas. 
Texas  Gas  states  that  the  transportation 


agreement  provides  for  Texas  Gas  to 
receive  the  gas  at  various  points  in  the 
Offshore  Louisiana  Area  and  to  deliver 
the  gas  at  a  specified  point  in  the  Ship 
Shoal  Area,  also  in  the  Offshore 
Louisiana  Area. 

Texas  Gas  states  that  it  would 
provide  the  service  on  a  month  to  month 
basis  unless  terminated  upon  thirty  days 
written  notice  by  either  Texas  Gas  or 
Union  Texas.  Texas  Gas  states  that  it 
would  charge  the  rates  and  abide  by  the 
terms  and  conditions  provided  by  its 
Rate  Schedule  IT. 

It  is  indicated  that  the  estimated 
maximum  daily  volume,  average  day 
volume,  and  annual  volume  would  be  56 
billion  Btu.  30  billion  Btu.  and  10.950.000 
billion  Btu.  respectively.  Texas  Gas 
states  that  it  commenced  a  120-day 
transportation  service  for  Union  Texas 
on  April  8. 1989,  as  reported  in  Docket 
No.  ST89-3109-000.  It  is  indicated  that 
Texas  Gas  would  use  existing  facilities 
to  implement  the  service. 

Comment  date:  July  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  89-12638  Filed  5-25-89:  8:45  am] 
BILUNQ  CODE  (TIT-OI-M 


(Docket  Nos.  CP89-1 239-000  tt  aL] 

Tennessee  Gas  Pipeline  Co.  et  al.; 
Natural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tennessee  Gas  Pipeline  Company 

(Docket  No.  CP89-1 239-000] 
May  18. 1989. 

Take  notice  that  on  May  10, 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  a  supplement  to  its 


original  application,  filed  April  19, 1989, 
Notice  of  Application  issued  April  26, 
1989,  in  which  Tennessee  wishes  to 
revise  its  Exhibit  E  of  the  original 
application,  all  as  more  fully  set  forth  in 
the  supplement  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Tennessee  inadvertently 
failed  to  identify  in  Exhibit  E  in  Docket 
No.  CP89-1239-000  that  it  has  an 
application  pending  in  Docket  No.  CP8&- 
172-000 for  authorization  to  abandon 
15.000  Dt  per  day  of  firm  sales  service  to 
North  Penn  Gas  Company  (North  Penn) 
and  to  increase  firm  sales  service  to 
Public  Service  Electric  and  Gas 
Company  (PSE&G).  Tennessee  requests 
authorization  in  Docket  No.  CP89-1239- 
000  to  reduce  sales  service  to  North 
Penn  by  5,571  Dt  per  day,  resulting  in  a 
new  sales  entitlement  of  31,568  Dt  per 
day  and  11,522,320  Dt  annually,  effective 
February  1, 1989. 

Tennessee  explains  that  the 
abandonment  of  service  in  Docket  No. 
CP89-123&-O00  is  not  additive  to  the 
abandonment  requested  in  Docket  No. 
CP88-172-000  and  is  not  dependent  on 
authorization  of  any  new  service  to 
PSE&G.  Tennessee  further  explains  that 
to  the  extent  that  the  abandonment 
authorization  in  Docket  No.  CP89-1239- 
000  is  granted  prior  to  authorization  in 
Docket  No.  CP88-172-000,  only  an 
additional  9.429  Dt  per  day  of  sales 
service  to  North  Penn  would  need  to  be 
abandoned  in  the  latter  docket. 
Consequently,  once  both  applications 
are  approved.  North  Penn  will  have  a 
contract  demand  of  22,139  Dt  per  day 
and  an  annual  quantity  of  8,080.735  Dt. 

Comment  dale:  June  8. 1989.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Northwest  Pipeline  Corporation 

(Docket  No.  CP89-1296-«)a| 

May  18. 1989. 

Take  notice  that  on  May  5. 1989. 
Northwest  Pipeline  Corporation 
(Northwest).  P.O.  Box  8900,  Salt  Lake 
City.  Utah  84108-0899,  filed  in  Docket 
No.  CP89-1296-000  a  request  pursuant  to 
§§157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  provide  a 
transportation  service  for  Caesars 
World  Inc.  (Caesars  World),  an  end- 
user,  under  Northwest's  blanket 
certificate  issued  in  Docket  No.  CP86- 
578-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 


Northwest  states  that  pursuant  to  a 
transportation  agreement  dated  March 
10. 1989,  it  proposes  to  transport  up  to 
one  billion  Btu  of  natural  gas  per  day  on 
an  interruptible  basis.  Northwest 
indicates  that  it  would  receive  the  gas  at 
any  receipt  point  on  its  system  and 
redeliver  an  equivalent  volume  of  gas  to 
Caesars  World  at  any  transportation 
delivery  point  on  its  system. 

Northwest  also  states  that  no 
construction  of  facilities  would  be 
required  to  provide  this  service. 
Northwest  ftirther  states  that  the 
maximum  day,  average  day,  and  annual 
volumes  would  be  one  billion  Btu,  400 
million  Btu,  and  150  billion  Btu. 
respectively.  Northwest  indicates  that  it 
would  charge  the  rates  and  abide  by  the 
terms  and  conditions  set  forth  in  its  rate 
Schedule  TI-1. 

Northwest  indicates  that  it  would 
provide  the  service  until  April  1, 1990. 
end  month  to  month  thereafter  until 
terminated  on  a  30-day  notice. 
Northwest  advises  that  service  under 
Section  284.223(a)  of  the  Commission's 
Regulations  commenced  on  April  1, 
1989.  as  reported  in  Docket  No.  ST89- 
3138-000. 

Comment  date:  July  3, 1989.  in 
accordance  writh  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Southern  Natural  Gas  Co. 
(Docket  No.  CPBS-l  342-000]      > 
May  18, 1989. 

Take  notice  that  on  May  9. 1989. 
Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563,  filed 
in  Docket  No.  CP89-1342-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  for 
authorization  to  transport  natiu-al  gas  on 
behalf  of  Shell  Trading  Comany  (Shell), 
a  marketer  of  natural  gas.  under 
Southern's  blanket  certificate  issued  in 
Docket  No.  CP8&-316-000  pursuant  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Southern  proposes  to  transport  on  an 
interruptible  basis,  up  to  112.750  MMBtu 
equivalent  of  natural  gas  on  a  peak  day. 
112,750  MMBtu  equivalent  on  an 
average  day,  and  41,153.750  MMBtu 
equivalent  on  an  annual  basis  for  Shell 
It  is  stated  that  Southern  would  receive 
the  gas  at  existing  points  on  Southern's 
system  in  Louisiana,  offshore  Louisiana, 
Texas,  offshore  Texas,  Mississippi,  and 
Alabama.  It  is  stated  that  Southern 
would  deliver  equivalent  volumes  at 
existing  points  on  Southern's  system  in 
Louisiana,  it  is  asserted  that  Southern 
would  utilize  existing  facilities  and  tliat 


no  construction  of  additional  facilities 
would  be  required.  It  is  explained  that 
the  transportation  service  commenced 
March  10. 1989.  under  the  automatic 
authorization  provisions  of  Section 
284.223  of  the  Commission's  Regulations, 
as  reported  in  Docket  No.  ST89-2894. 

Comment  date:  July  3, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Panhandle  Eastern  Pipe  line 
Company 

(Docket  No.  CP89-1337-000) 
May  18. 1989. 

Take  notice  that  on  May  8, 1989, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642.  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP89-1337-000  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act 
requesting  permission  and  approval  to 
abandon  Panhandle's  Tuscola  Gas 
Storage  Field  (Tuscola)  and  related 
facilities  and  the  operation  thereof,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

ParJiandle  states  that  Tuscola  has 
become  economically  unfeasible 
because  operating  costs  have  been 
increasing  while  gas  recovery  has 
become  increasingly  inefficient 
Panhandle  asserts  ^at  it  would  benefit 
economically  by  abandoning  Tuscola 
rather  than  continuing  to  incur  the  costs 
associated  with  operation  of  the  field.  It 
is  stated  that  the  abandonment  of  tlie 
field  would  not  impede  Panhandle's 
ability  to  meet  its  purchase,  sales  and 
traasp(Hlation  obligations. 

It  is  estimated  that  the  costs 
associated  with  abandonment  of 
Tuscola  would  be  $600,000,  and  the 
salvage  value  would  be  $1.71  million.  It 
is  asserted  that  the  abandoment  would 
reduce  Panhandle's  total  working 
storage  capacity  by  4  percent  It  is 
further  asserted  that  Panhandle's 
customers  would  benefit  from  more 
efficient  and  economical  service  on 
Panhandle's  system. 

Comment  date:  June  8, 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

5.  Northern  Natural  Gas  Co.,  Division  of 
Enron  Corp. 

(Docket  No.  CP89-1345-000] 
May  18, 1989. 

Take  notice  that  on  May  10, 1989, 
Northern  Natural  Gas  Company, 
Division  of  Eru-on  Corp.  (Northern),  1400 
Smith  Street,  Houston.  Texas  77002, 
filed  in  Docket  No.  CP89-1345-000  a 
request  pursuant  to  Northern's  blanket 
authority  granted  on  September  1, 1982, 
in  Docket  .\o.  CP82-401-O00  and 


§S  157.205  and  157.212.  of  the 
Commission's  Regulations  (18  CFR 
157.205  and  157.212)  for  authority  to 
realign  certain  volimies  for  Northern 
States  Power  Company  of  Wisconsin 
(NSP-Wl),  all  as  more  hilly  set  forth  Ln 
the  reques*  w^ich  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  is  proposing,  at  NSP-WI's 
request,  to  realign  CD-I  firm  sales 
service  by  reducing  firm  entitlements  for 
four  communities  served  by  NSP-WL 
Also,  Northern  is  proposing  to  realign 
SS-1  firm  sales  service  by  reducing  firm 
entitlements  for  eleven  commimities  and 
increasing  firm  entitlements  for  sixteen 
communities  served  by  NSP-WI.  The 
proposed  realignment  of  entitlements 
will  not  affect  the  total  level  of  firm 
sales  service  provided  by  Northern  to 
NSP-WI  under  eithCT  Rate  Schedule 
CD-I  or  SS-1. 

Comment  date:  July  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Texas  Gas  Transmission  Coip. 

(Docket  No.  CP89-1348-000] 
May  1&  1989. 

Take  notice  that  on  May  10, 1989. 
Texas  Gas  Transmission  Corporation 
(TGT),  3800  Frederica  Street 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP89-1348-O00  a  request 
pursuant  to  §3  157.205  and  284.223  (18 
CFR  157.205  and  284.223)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authority  to  prowde 
interruptible  transportation  service  for 
PPG-Industries,  Ina  Circleville  (KKJ). 
under  Texas  Gas'  blanket  transportation 
certificate  issued  by  the  Commission  on 
September  15, 198a  in  Docket  No.  CP88- 
68&-000.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

TGT  states  it  will  receive  the  gas 
principally  from  various  sources  in  the 
offshore  areas  of  Texas  and  Louisiana 
and  the  states  of  Texas  and  Louisiana 
for  delivery  for  the  account  of  PPG  to 
Columbia  Gas  Transmission 
Corporation  in  Warren  County.  Ohio. 

TGT  proposes  to  transport  on  an 
interruptible  basis  up  to  8.500  MNfBtu  of 
gas  on  a  peak  day,  approximately  1.825 
MMBtu  of  gas  on  an  average  day  and  an 
estimated  666.125  MMBtu  of  gas 
annually.  TGT  states  the  transportation 
service  commenced  under  the  120-day 
automatic  authorization  of  §  284.223(a) 
of  the  Commisson's  Regulations  on  April 
1. 1969.  pursuant  to  a  transportation 
agreement  dated  November  21, 1988. 
TGT  notified  the  Commission  of  the 
commencement  of  the  transportation 
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service  in  Docket  No.  ST89-3012-000  on 
April  11. 1989. 

Comment  date:  July  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Southern  Natural  Gas  Co. 

(Docket  No.  CP89-1 352-000] 
May  18. 1989. 

Take  notice  that  on  May  10, 1989, 
Southern  Natural  Gas  Company 
(Southern)  filed  in  Docket  No.  CP89- 
1352-000  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205  for 
authorization  to  transport  gas.  on  an 
intemiptible  basis,  for  Superior  Natural 
Gas  Corporation  (Superior),  a  gas 
marketer,  under  Southern's  blanket 
certificate  issued  in  Docket  No.  CP88- 
316-000.  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Pursuant  to  a  service  agreement  dated 
February  9. 1989,  Southern  requests 
authorization  to  perform  the  proposed 
transportation  service  for  Superior 
under  Southern's  Rate  Schedule  IT. 
Southern  states  that  the  service 
agreement  is  for  a  primary  term  of  one 
month  with  successive  terms  of  one 
month  thereafter  unless  cancelled  by 
either  party.  Southern  further  states  that 
the  service  agreement  provides  for  a 
maximum  transportation  quantity  of 
10,000  MMBtu  of  gas  per  day;  but. 
Superior  anticipates  that  2,739  MMBtu 
would  be  transported  on  an  average 
day,  and  accordingly,  expects  that 
1.000.000  MMBtu  would  be  transported 
on  an  annual  basis.  Southern  proposes 
to  receive  the  gas  at  various  existing 
receipt  points  in  Texas,  Louisiana, 
Mississippi,  Alabama,  offshore  Texas, 
and  offshore  Louisiana  and  deliver  the 
gas  to  existing  points  of  delivery  in 
Refugio  County,  Texas.  Southern 
advises  that  the  service  commenced  on 
March  11, 1989,  as  reported  in  Docket 
No.  ST89-2891,  pursuant  to 
S  284.223(a)(1)  of  the  Commission's 
Regulations. 

Comment  date:  July  3, 1989,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

8.  Tennessee  Gas  Pipeline  Company 

(Docket  No.  CP89-1333-000| 
May  18, 1989. 

Take  notice  that  on  May  11, 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP89- 
1353-000  a  request  pursuant  to  §  284.223 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  for  authorization  to 


provide  an  intemiptible  transportation 
service  for  Energy  Transportation 
Management,  Inc.  (ETM),  a  marketer  of 
natural  gas,  under  its  blanket  certificate 
issued  in  Docket  No.  CP87-115-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Tennessee  states  that  the  maximum 
daily,  average  daily  and  annual 
quantities  that  it  would  transport  for 
ETM  would  be  75.000  dt  equivalent  of 
natural  gas,  75,000  dt  equivalent  of 
natural  gas  and  27,375,000  dt  equivalent 
of  natural  gas,  respectively. 

Tennessee  indicates  that  in  Docket 
No.  ST89-3354.  filed  with  the 
Commission  on  May  3. 1989,  it  reported 
that  transportation  service  for  ETM  had 
begun  under  the  120-day  automatic 
authorization  provisions  of  S  284.223(a]. 

Comment  date:  July  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Northwest  Pipeline  Corporation 

[Docket  No.  CP89-1 354-000] 
May  18, 1989. 

Take  notice  that  on  May  10, 1989, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP89-1354-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  and 
the  Natural  Gas  Policy  Act  (18  CFR 
284.223)  for  authorization  to  transport 
natural  gas  for  Suncor  Inc.  (Suncor)  a 
producer  and  marketer  of  natural  gas, 
under  Northwest's  blanket  certificate 
issued  in  Docket  No.  CP86-578-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  transport,  on 
an  intemiptible  basis,  up  to  150,000 
MMBtu  of  natural  gas  equivalent  per 
day  for  Suncor  pursuant  to  a  gas 
transportation  agreement  dated 
February  1, 1989,  between  Northwest 
and  Suncor.  Northwest  would  receive 
the  gas  at  any  receipt  point  on  its 
system  and  redeliver  equivalent 
volumes,  less  fuel  and  lost  and 
unaccounted  for  volumes,  at  any 
delivery  point  on  its  system. 

Northwest  further  states  that  the 
estimated  average  daily  and  annual 
quantities  would  be  100  MMBtu  and 
38.500  MMBtu,  respectively.  Service 
under  S  284.223(a)  commenced  on  April 
1, 1989,  as  reported  in  Docket  No.  ST89- 
3238-000,  it  is  stated. 


Comment  date:  July  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Arkla  Energy  Resources,  a  Division 
of  Arkla,  Inc. 

(Docket  No.  CP89-1 355-000] 
May  18, 1989. 

Take  notice  that  on  May  11, 1989, 
Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc.  (AER),  525  Milam  Street.  P.O. 
Box  21734.  Shreveport,  Louisiana  71151, 
filed  in  Docket  No.  CP89-1355-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  (18  CFR 
157.205)  for  authorization  to  construct 
and  operate  a  new  sales  tap  and 
pipeline  facilities  in  LeFlore  County, 
Oklahoma,  under  AER's  blanket 
certificate  issued  in  Docket  Nos.  CP82- 
384-000  and  CP82-384-001,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

AER  proposes  to  construct  and 
operate  a  4-inch  tap  and  approximately 
3.0  miles  of  6-inch  pipehne  in  order  to 
deliver  natural  gas  to  AES/Shady  Point, 
Inc.  (AES),  for  a  cogeneration  plant 
under  construction  by  AES  in  LeFlore 
County.  It  is  stated  that  the  delivery  of 
up  to  16,500  MMBtu  equivalent  per  day 
and  approximately  300,000  Mcf  on  an 
annual  basis  would  be  made  pursuant  to 
an  agreement  between  AER  and  AES 
signed  March  24, 1989.  It  is  estimated 
that  the  construction  cost  would  be 
$483,009.  It  is  asserted  that  AER's 
system  supply  is  adequate  to  furnish 
these  deliveries. 

Comment  date:  July  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Northern  Natural  Gas  Company 

[Docket  No.  CP89-1356-000] 
May  18, 1989.         

Take  notice  that  on  May  11, 1989. 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corporation 
(Northern),  1400  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP89- 
1356-000  a  request  pursuant  to 
Northern's  blanket  certificate  granted  in 
Docket  No.  CP82-401-000  and  §§  157.205 
and  157.212  of  the  Commissions 
Regulations  for  authority  to  install  a 
delivery  point  at  an  existing  tap  to 
provide  natural  gas  deliveries  to  Peoples 
Natural  Gas  (Peoples]  for  resale  to  a 
non-right  of  way  grantor,  Frank  Devine 
of  Meade.  Kansas,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  estimates  peak  day  and 
annual  volumes  of  36  Mcf  and  2.160  Mcf. 
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respectively,  to  be  delivered  to  Peoples 
at  the  new  delivery  point  in  the  fifth 
year  of  servif*.  for  use  as  irrigation 
engine  fuel.  Northern  indicates  that  the 
volumes  to  be  delivered  at  the  proposed 
delivery  point  would  be  within  Peoples' 
currently  authorized  firm  entitlement 
and  would,  therefore,  have  no  impact  on 
Northern's  peak  day  and  annual 
deliveries.  Northern  estimates  that  the 
required  facilities  would  cost  $1,429  and 
states  that  Peoples  would  be  required  to 
reimburse  Nortfiem  for  $729.  Northern 
also  states  that  installation  of  the 
proposed  facilities  would  be  financed  in 
accordance  with  Paragraph  2  of  the 
General  Terms  and  Conditions  of 
Northern's  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1. 

Comment  date:  July  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  K  N  Energy,  Inc. 

[Docket  No.  CP89-1 347-000] 
May  19, 1989. 

Take  notice  that  on  May  10, 1989,  K  N 
Enei^gy.  Inc..  (K  N)  P.O.  Box  15265. 
Lakewood.  Colorado.  80215.  filed  in 
Docket  No.  CP89-1347--O00.  a  request 
pursuant  to  §§  157.205  and  7.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act.  to  abandon  certain 
direct  sales  and  related  facilities  under 
its  blanket  certificate  issued  in  Docket 
No.  CP83-14(MXXX  et  al.  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  on  file 
%vith  the  Commission  and  open  to  pubhc 
inspection. 

K  N  States  that  two  customers. 
Gothenburg  Alfalfa  Products  Co..  Inc.. 
located  in  Willow  Island,  Nebraska;  and 
Orleans  Milling  Co.,  located  in  Orleans, 
Nebraska,  to  whom  K  N  makes  retail 
sales  have  requested  that  K  N 
permanently  terminate  natural  gas 
service  because  one  plant  is  on  the 
verge  of  closing  and  the  other  has  closed 
already.  Pursuant  to  the  requests,  K  N 
seeks  authority  to  abandon  the  metering 
stations  and  appurtenant  facilities  for 
and  service  to  the  customers. 

K  N  proposes  tc  abandon  by  removal 
the  facilities  mentioned  above  which 
were  installed  under  prior 
authorizations. 

Comment  date:  July  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Transcontinental  Gas  Pipe  Line 

[Docket  No.  CP89-1371-000J 
May  19, 1989. 

Take  notice  that  on  May  15, 1989. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  Post  Office  Box 
1396,  Houston,  Texas  77251,  field  in 


Docket  No.  CP89-1371-000  a  request 
pursuant  to  {  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  End-Users  Supply  System 
(End-Users),  under  its  blanket 
authorization  issued  in  Docket  No. 
CP88-328-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Transco  would  perform  the  proposed 
intemiptible  transportation  service  for 
End-Users,  pursuant  to  an  intemiptible 
transportation  service  agreement  dated 
April  1. 1989.  The  term  of  the 
transportation  agreement  is  from  the 
date  of  the  contract  and  shall  continue 
for  a  primary  term  ending  May  1. 1989, 
and  thereafter  unless  cancelled  by  thirty 
days  prior  notice  by  either  party. 
Transco  proposes  to  transport  on  a  peak 
day  up  to  40.000  Dekatherms  (dt)  per 
day;  on  an  average  day  20.000  dt;  and  on 
an  annual  basis  7,300.000  dt  of  natural 
gas  for  End-Users.  Transco  further 
states  that  consistent  with  its  Rate 
Schedule  IT.  Transco  may  agree  to 
accept  for  transportation  additional 
quantities  of  gas.  Transco  proposes  to 
receive  the  subject  gas  at  various 
existing  receipt  points  in  Georgia, 
onshore  and  offshore  Louisiana. 
Maryland,  Mississippi.  New  Jersey. 
Pennsylvania,  onshore  and  offshore 
Texas  and  Virginia.  Transco  will  deliver 
the  gas  at  an  existing  delivery  point  of 
interconnection  in  Virginia.  Transco 
avers  that  no  new  facilities  are  required 
to  the  proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
§  284.223(a)(1)  of  the  Commissions 
Regulations.  "Transco  commenced  such 
self-implementing  service  on  April  15. 
1989,  as  reported  in  Docket  No.  ST8^ 
3392-000. 

Comment  date:  July  3, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

14.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP89-13r7-000) 
May  19. 1939. 

Take  notice  that  on  May  15. 1989, 
Texas  Gas  Transmission  Corporation. 
(Texas  Gas)  3800  Frederica  Street. 
Owensboro,  Kentucky.  42301  filed  in 
Docket  No.  CP89-1 377-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  PPG  Industries,  Inc. — Cri^stlinc 
(PPG-Crestline).  under  its  blcinket 


authorization  issued  in  Docket  No. 
CP88-68&-O00  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

"Texas  Gas  would  perform  the 
proposed  intemiptible  transportation 
service  for  PPG-Crestline.  an  end-user, 
pursuant  to  a  gas  transportation 
agreement  dated  November  21. 1988. 
"ITie  term  of  the  transportation 
agreement  is  from  the  date  of  execution 
by  PPG-Crestline  and  shall  continue  in 
effect  month-to-month  thereafter,  unless 
termninated  upon  30  days  written  notice 
by  either  party.  Texas  Gas  proposes  to 
transport  on  a  peak  day  up  to  8.500 
MMBtu;  and  on  average  day  up  to  425 
MMBtu;  and  on  an  annual  basis  155.125 
MMBtu  for  PPG-Crestline.  Texas  Gas 
proposes  to  receive  the  subject  gas  from 
an  exiting  point  of  receipt  on  its  system 
for  transportation  and  redelivery  for 
PPG-Crestline's  account  at  an  existing 
point  of  delivery  in  Warren  County, 
Ohio.  The  proposed  rate  to  be  charged  is 
contained  in  Texas  Gas"  currently 
effective  IT  rate  schedule. 

It  is  explained  that  the  proposed 
servcie  is  currently  being  i>erfonned 
pursuant  to  the  120-day  self 
implementing  provision  of 
§  284.223(a)(1)  of  the  Commissions 
Regulations.  "Texas  Gas  commenced 
such  self-implementing  service  on  April 
1, 1989,  as  reported  in  Docket  No.  ST89- 
3023-000. 

Comment  date:  July  3. 1989.  in 
accoiddnce  with  Standard  Paragraph  G 
at  the  e.nd  of  this  notice. 

15  El  Paso  Natural  Gas  Company 
[Docket  .\o.  CF89-1 389-000] 
Mivia  1989. 

Take  notice  that  on  May  15, 1989.  El 
Pa^o  No'ural  Gas  Company  (El  Paso). 
P.D  Box  1492,  El  Paso.  Texas  79978. 
filed  in  Docket  No.  CP89-1389-000  a 
rpcuost  pursuant  to  §  §  157.205  and 
284.223(2](b)  of  the  Commission's 
R,?ii.  Idtions  under  the  Natural  Gas  Act 
for  a-jlhorization  to  transport  gas  for 
Hondo  Oil  and  Gas  Company,  a 
marketer  uf  natural  gas,  under  El  Pasos 
b'^TKet  certificate  issued  in  Docket  No. 
Cr8fj-4J3-000  under  Section  7  of  the 
Ndt;ii  al  Gas  Act,  all  as  more  fully  set 
for;.*!  in  ;he  request  on  file  with  the 
Commission  and  open  for  public 
in.soection. 

El  Paso  states  that  it  would  transport, 
on  -in  intemiptible  basis,  up  to  a 
max. mum  of  1,055  MMBtu  of  natural  gas 
per  day  for  Hondo  Oil.  El  Paso  states 
that  the  receipt  points  would  be  from 
any  point  of  receipt  on  El  Paso's  system 
to  various  delivery  points  loc^ifed  in  the 
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States  of  New  Mexico  and  Texas.  El 
Paso  indicates  that  the  total  volume  of 
gas  to  be  transported  for  Hondo  Oil  on 
an  average  day  would  be  633  MMBtu 
and  on  annual  basis  would  be  231,045 
MMBtu.  El  Paso  indicates  it  would 
perform  the  proposed  transportation 
service  for  Hondo  Oil  pursuant  to  a 
service  agreement  dated  February  9, 
1989,  between  El  Paso  and  Hondo  Oil. 

El  Paso  states  that  it  commenced  the 
transportation  of  natural  gas  for  Hondo 
Oil  on  April  1, 1989.  at  Docket  No.  ST89- 
3272-000  for  a  120-day  period,  pursuant 
to  8  284.223(a)(1)  of  the  Commission's 
Regulations.  El  Paso  further  states  that 
existing  facilities  would  be  used  in  order 
to  provide  this  transportation  service. 

Comment  date:  July  3, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  ai.y  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington.  DC 
20428,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  Uie  Natural 
Gas  Act  (18  CFR  157.10),  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 


jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  Intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 

[PR  Doc.  89-12595  Filed  5-25-89:  8:45  am) 
BiLUNQ  cooc  srir-oi-M 


[Docktt  No.  CI89-371-000  et  ak] 

ARCO  Oil  and  Qaa  Co.,  Division  of 
Atlantic  Richfield  Co^  et  al.; 
Abandonntent  of  Service ' 

May  18. 1989. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  Section  7  of  the 
Natural  Gas  Act  for  authorization  to 
abandon  service  as  described  herein,  all 
as  more  fully  described  in  the  respective 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  June  1, 
1989,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with    — 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 


'  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


Oocfcal  Na  and  data  fitod 


089-371-000,  (0-13964).  B.  4- 
20-89. 

089-374-000.  (062-531).  B  4- 
20-89 

089-375-000.  (065-421).  B.  4- 

20-89. 
089-380-000,  (078-58S),  B.  4- 

24-89. 


Applicant 


AROD  Oil  and  Gaa  Co .  Dwsion  ol  Atlan- 
tic Richfiek)  Co.  P.O.  Box  2819,  Dallaa, 
TX  75221. 

ARCO  Oil  and  Gas  Co.,  Division  of  AUan- 
He  Richfiald  Co. 

ARCO  Oil  and  Gas  Co .  Ovision  of  Atlan- 
tic Richfield  Co. 

Maxua  Expkxatwn  Co.,  717  N.  Harwood 
Street,  Suite  3100,  Dallas.  TX  75201. 


Purchaser  and  location 


El  Paso  Natural  Gas  Co.  Boundary  Butte 
Field,  San  Juan  County,  UT. 

Northern  Natural  Gas  Co.,  Division  ol 
Enron  Corp ,  Sitka  Field,  Clarli  County, 
KS. 

K  N  Energy,  Inc.,  Bradshaw  Area,  Hamil- 
ton County,  KS. 

Transcontinental  Gas  Pipe  Line  Corp., 
Melville  Field,  St.  Landry  Pansh,  LA. 


FHmj)  Code:  A— Initial  Service;  B— Abandonment;  C— Amendment  to 
Succession. 

(FR  Doc.  a&-12S92  Filed  5-25-89:  8:45  am) 
MUINO  COM  B717-01-M 


Description 


Leases  expired. 
Leases  surrerxlered. 

Leases  expired. 

Certain  leases  were  released  and  Maxus' 
interest  in  the  only  well  under  this  rate 
schedule  was  assigned  to  Hat)etz  Op- 
erating (Michael  Hat>etz). 


[Docket  No.  FA87-S-000] 

Columbia  LNG  Corp.;  Order 
Establishing  Hearing  Procedures 

Issued  May  19, 1989. 

Commission  staff  (staff)  recently 
performed  an  audit  of  the  books  and 
records  of  Columbia  LNG  Corporation 
(Columbia)  for  the  period  January  1, 
1979  to  December  31. 1985.  In  a  letter 
dated  April  4. 1989  (April  4  letter),  the 
Commission's  Chief  Accountant 
formally  notified  Columbia  of  the  results 
of  the  audit.  The  April  4  letter  noted 
Columbia's  disagreement  with  staffs 
findings  regarding:  (1)  Columbia's 
accounting  for  income  tax  benefits  and 
the  accrual  of  allowance  for  funds  used 
during  construction  related  to  the  LNG 
facihties;  and  (2)  Columbia's  accounting 
for  depreciation  expense  during  the 
minimum  billing  period.  The  April  4 
letter  directed  Columbia  to  advise  the 
Commission  in  writing  within  30  days  as 
to  whether  it  would  consent  to  the 
disposition  of  the  disputed  matters 
according  to  the  shortened  procedures 
provided  imder  Part  158  of  the 
Commission's  Regulations.*  By  letter 
dated  May  4, 1989,  Columbia  notified 
the  Commission  that  it  did  not  consent 
to  the  use  of  the  shortened  procedure. 
Consequently,  these  matters  will  be  set 
for  hearing. 

Any  interested  person  seeking  to 
participate  in  this  docket  shall  file  a 
protest  or  a  motion  to  intervene 
pursuant  to  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  C.F.R.  385.211  and  385.214) 
no  later  than  15  days  after  the  date  of 
publication  of  this  order  in  the  Federal 
Register. 

It  is  ordered:  (A)  Pursuant  to  the 
Natural  Gas  Act,  particularly  Sections  8 
an^  10  thereof,  the  Commission's  Rules 
of  Practice  and  Procedure,  and  the 
Regulations  under  the  Natural  Gas  Act. 
a  public  hearing  shall  be  held 
concerning  the  appropriateness  of 
Columbia's  accounting  and  reporting 
practices  as  discussed  above. 

(B)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding, 
to  be  held  within  45  days  of  the  date  of 
this  order,  in  a  hearing  room  of  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 


add  acreage;  D— Amendment  to  delete  acreage:  E— Total  Succession;  F— Partial 


'  18  CFR  158.1.  et.  seq.  (1983).  The  contested  audit 
report  is  not  being  published  in  the  Federal  Register 
but  may  be  obtained  from  the  Commission's  Public 
Reference  Room. 


Washington,  DC  20426.  The  presiding 
judge  is  authorized  to  establish 
procedural  dates  and  to  rule  on  motions 
as  provided  in  the  Commission's 
Regulations. 

(C)  This  order  shall  be  promptly 
published  in  the  Federal  Register. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  89-12590  Filed  5-25-89:  8:45  am) 
BILUNG  CODE  6717-01-MS 


(Docket  No.  QF86-808-002] 

Exeter  Energy  Limited  Partnership; 
Application  for  commission 
Recertification  of  Qualifying  Status  of 
a  Small  Power  Production  Facility 

May  22, 1989. 

On  May  11, 1989,  the  Exeter  Energy 
Limited  Partnership  (Applicant),  c/o  The 
Oxford  Energy  Group  of  3510  Unocal 
Place,  Santa  Rosa.  California  95403, 
submitted  for  filing  an  application  for 
recertification  of  a  facihty  as  a 
qualifying  small  power  production 
facility  pursuant  to  §  292.207  of  the 
Oommission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Sterling.  Connecticut. 
The  facility  will  consist  of  a  waste-fired 
boiler  and  a  condensing  steam  turbine 
generator.  The  primary  source  of  energy 
will  be  waste  in  the  form  of  non- 
recappable  rubber  tires.  The  original 
application  was  filed  on  June  4, 1986, 
and  was  granted  on  August  20, 19876  (36 
FERC  H  62,208  (1986)).  Instant 
recertification  is  requested  due  to 
changes  in  the  fuel  usage,  power 
production  capacity  and  ownership.  The 
net  electric  power  production  capacity 
will  increase  from  25  NW  to  28.2  MW. 
Planned  use  of  fossil  fuel  for  start-up 
and  shut-down  and  unscheduled 
interruption  of  fuel  will  increase  from  an 
equivalent  of  2000  gallons  of  fuel  oil  to 
2,000,000  gallons  per  year.  An  electric 
utility  will  now  hold  up  to  49.85% 
ownership  interest  in  the  facility. 

Any  person  desiring  to  be  heard  Or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 


applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  89-12591  Filed  5-25-89;  8:45  am] 

BiLUNG  coo  6717-01-M 


lOocket  Nos.  RPS9-37-004,  RP89-<2-004| 

Higti  Island  Offshore  System; 
Compliance  Tariff  Filing 

May  19. 1989. 

Take  notice  that  on  May  1. 1989,  High 
Island  Offshore  System  (HIOS) 
submitted  for  filing,  in  compliance  with 
the  Federal  Energy  Regulatory 
Commission's  Order  of  March  31. 1989. 
in  the  above-referenced  consolidated 
proceeding,  the  following  revised  tariff 
sheets: 

FiTSl  Revised  Volume  No.  1 


First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 
First  Revised 


Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 
Sheet 


No.  13 
.No.  14 
No.  17 
No.  32 
No.  53 
No.  54 
No.  62 
No.  63 
No.  64 
No.  65 
No.  66 
No.  68 
No.  69 
No.  70 
No.  72 
No.  73 


HIOS  states  that  these  tariff  sheets 
also  contain  cartain  corrections  and 
clarifications  of  tiie  sheets  that  are  being 
superseded. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  N.  Capitol  St.  NE..  Washington.  DC 
20426.  in  accordance  with  §§  385.214 
aid  385.211  of  the  Commission's 
regulitions.  All  such  protests  should  be 
filed  on  or  before  May  26. 1989.  All 
protests  filed  with  the  Commission  will 
be  consiJered  by  it  in  determining  the 
appropriate  action  to  be  taker,  but  will 
not  serve  to  make  protestants  parties  to 
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the  pi^ceeding.  Persons  that  are  already 

paiiies  to  this  proceeding  need  not  file  a 

motion  to  intervene  in  this  matter. 

Copies  of  the  Tiling  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Loii  D.  Cashell. 

Secretary, 

(FR  Doc.  89-12587  Filed  5-25-89;  8;45  ami 

WLLINO  COOC  •717-01-M        ' 

(Deckat  No.  RP8»-171-O00] 

NorthwMt  Alaskan  Pipallna  Co.;  Tariff 
CnanQM 

May  19. 1989. 

Take  notice  that  on  May  16. 1989. 
Northwest  Alaskan  Pipeline  Company 
("Northwest  Alaskan").  295  Chipeta 
Way,  Salt  Lake  City.  Utah  84108-0899. 
tendered  for  filing  in  Docket  No.  RP89- 
171-000  Twenty-Fourth  Revised  Sheet 
No.  5  to  its  FERC  Gas  Tariff  Original 
Volume  No.  2. 

Northwest  Alaskan  states  that  it  is 
submitting  Twenty-Fourth  Revised  Sheet 
No.  5  reflecting  an  increase  in  total 
demand  charges  for  Canadian  gas 
purchased  by  Northwest  Alaskan  from 
Pan-Alberta  Gas  Ltd.  ("Pan-Alberta") 
and  resold  to  Northwest  Alaskan's  four 
U.S.  purchasers,  Northern  Natural  Gas 
Company  ("Northern"),  Panhandle 
Eastern  Pipe  Line  Company 
("Panhandle").  United  Gas  Pipe  Line 
Company  ("United")  and  Pacific 
Interstate  Transmission  Company 
("PIT),  under  Rate  Schedules  X-1.  X-2. 
X-3,  and  X-4.  respectively.  The  increase 
in  total  demand  charges  for  Northwest 
Alaskan's  customers  results  primarily 
from  an  increase  in  demand  charges 
from  Pan-Alberta  and  from  foreign 
exchange  rate  fluctuations. 


Northwest  Alaskan  states  that  it  is 
submitting  Twenty-Fourth  Revised  Sheet 
No.  5  pursuant  to  the  provisions  of  the 
amended  purchase  agreements  between 
Northwest  Alaskan  and  Northern. 
Panhandle.  United  and  PIT.  and 
pursuant  to  Rate  Schedules  X-1.  X-2.  X- 
3,  and  X-4.  which  provide  for  Northwest 
Alaskan  to  file  45  days  prior  to  the 
commencement  of  the  next  demand  ' 
charge  period  (July  1, 1989  through 
December  31, 1989)  the  demand  charges 
and  demand  charge  adjustments  which 
Northwest  Alaskan  will  charge  during 
that  period. 

Northwest  Alaskan  requests  that 
Twenty-Fourth  Revised  Sheet  No.  5 
become  effective  July  1, 1989. 

Northwest  Alaskan  states  that  a  copy 
of  this  filing  has  been  served  on 
Northwest  Alaskan's  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  ori  or 
before  May  30, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  89-12588  Filed  5-25-89;  8:45  am) 

BlUJNa  CODE  ■717-01-M 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  CI89-377-000  tt  al.] 

I 
Tenneco  Oil  Company  et  al.; 

Applications  for  Termination  of 
Certificates' 

May  18. 1989. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to 
terminate  a  certificate  as  described 
herein,  all  as  more  fully  described  in  the 
respective  applications  which  are  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  June  1. 
1989,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426.  a  petition  of  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211.  385.214).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  proceeding  herein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for.  unless  othewise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 


'  This  notice  does  not  provide  for  consolidution 
for  hearing  of  the  several  matters  covered  herein. 
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Docket  No  and  data  filed 

Applicant 

Purctiaser  and  location 

Description 

CI89-377-000,    (CI64-993).    D. 

4-21-89 
CI89-378-000,    (CI75-«64).    D. 

>4-24-e9. 

C189-395-000.  (CI64-1002).  D. 

Tenneco  Oil  Co..  P.O.  Box  2511.  Houston.  TX 
77252 

ARCO  Oil  and  Gas  Co ,  Division  of  Atlantic 
RicMieW  Co..   P.O.   Box  2819.   Dallas,  TX 
75221 

Williams  Natural  Gas  Company,  Hugoton  Field, 
Finney  County.  Kansas.. 

El  Paso  Natural  Gas  Company,  West  Winches- 
ter Field,  Eddy  County,  New  Mexico.. 

Northern  Natural   Gas  Company,   Division  of 

Enron  Corp.,  Hugoton  Field,  Finney  County, 

Kansas.. 
Arkia  Energy  Resources,  a  division  of  Arkia, 

Inc.,  Massard  Field,  Sebastian  County,  Ar- 
kansas. 
ArkIa  Energy  Resources,  a  division  of  ArkIa, 

Inc.,  Kinta  FieW,  LeFtore  County.  Oklahoma. 
ArkIa  Energy  Resources,  a  division  of  ArkIa, 

Inc..  Kinta  Field.  LeFtore  County,  Oklahoma. 
Mobil  Oil  Corporation,  Kaasas  Hugoton  Field, 

Grant  County,  Kansas.. 
Norttiem   Natural  Gas  Company,   Division  of 

Enron  Corp..  Kansas  Hugoton  Field,  Haskell 

County,  Kansas.. 
Northern  Natural  Gas  Company,   Division  of 

Enron  Corp.,  Kansas  Hugoton  FiekJ.  Haskell 

County,  Kansas.. 

Assigned  11-30-86  to  Santa 
Fe  Andover  Oil  Company. 

Assigned  1-1-87  to  Hondo  Oil 
and  Gas  Company. 

Assigned    11-30-88   to    Santa 
Fe  Andover  Oil  Company 

Assigned    11-30-88   to   SanU 
Fe  Andover  Oil  Company. 

Assigned    11-30-68    to    Santa 

Fe  Andover  Oil  Company. 
Assigned    11-30-88    to    Sante 

Fe  Andover  Oil  Company. 
Assigned    11-30-88   to   Santa 

Fe  Andover  Oil  Company. 
Assigned    11-30-88   to   Santa 

Fe  Andover  Oil  Company. 

Assigned    11-30-88   to    Santa 
Fe  Andover  Oil  Company. 

4-21-89 
0189-396-000.    (CI68-218).    D. 

Tenneco  Oil  Co ; 

4-21-69. 
CI89-397-000.    (CI69-683).    D 

Tenneco  Oil  Co 

4-21-89 
CI69- 398-000,  (CI69-1018),  0. 

Tenneco  Oil  Co 

4-21-89 
089-399-000.  (G-5065).  D  4- 

Tenneco  Oil  Co 

21-89 
CI89-400-000.  (G-5066),  D.  4- 

Tenneco  Oil  Co 

21-89. 
C169-40I-000  (G-5067).  0.  4- 

Tenneco  Oil  Co 

21-89 

Docket  No.  and  date  filed 


CI89-402-000,  (G-5068),  D.  4- 
21-69. 

CI89-403-000,  (G-5070),  D.  4- 
21-89. 

CI99-404-000,  (G-5071),  D.  4- 
21-89. 

CI89-40fr-000,    (G-12032).    0. 
4-21-89. 

CI89-406-000.    (CI84-534),    D 

4-21-89. 
C189-407-000,    (CI84-255),    D. 

4-21-89. 


Applicant 


Tenneco  Oil  Co 

Tenneco  Oil  Co 

Tenneco  OH  Co 

Tenneco  Oil  Co 

Tenneco  Oil  Co 
Tenneco  Oil  Co 


Purchaser  and  tocation 


Northern   Natural   Gas  Company.    Division   of 

Enron  Corp.,  Kansas  Hugoton  Fle^d,  Haskell 

County.  Kansas.. 
Northern   Natural  Gas  Company,   Division  of 

Enron  Corp.,  Kansas  Hugoton  Field.  Haskell 

County.  Kansas., 
fslonhern   Natural   Gas  Company,    Division  of 

Enron  Corp..  Kansas  Hugoton  Flekj,  Haskell 

Counry,  Kansas.. 
Northern  Natural  Gas  Company,  Division  of 

Enron  Corp.,  Kansas  Hugoton  FiekJ,  Grant 

County,  Kansas.. 
Nortf>em  Natural  Gas  Company.   Division  of 

Enron  Corp.,  Kansas  Hugoton  FieW,  Kansas. 
MobH  OtI  Corporation,  Hugoton  FiekJ.  Stevens 

&  Seward  Counties,  Kansas.. 


Descn;.tion 


Assigned  11-30-88  to  Santa 
Fe  Andover  Oil  Compary 

Assigned  11-30-88  to  Santa 
Fe  Andover  Oil  Company. 

Assigned  11-30-68  to  Santa 
Fe  Andover  Oil  Company 

Asstgr>ed  11-30-88  to  Santa 
Fe  Arxlover  On  Company 

Assigned  11-30-68  to  Santa 
Fe  Andover  OH  Company 

Assigned  11-30-88  to  Santa 
Fe  Andover  Oil  Company 


Filing  Code.  A— Initial  Sconce    B— Abandonment. 
Succession. 

I 
[FR  Doc.  89-12593  Filed  5-25-89;  8;45  ami 
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[Docket  No.  RP89-170-000] 

Williams  Natural  Gas  Co.;  Petition  for 
Tariff  Waiver 

May  19, 1989. 

Take  notice  that  on  May  16. 1989, 
Williams  Natural  Gas  Company  (WNG) 
filed  a  petition  for  a  limited  waiver  of 
certain  provisions  of  Article  25.4  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  pursuant  to  Rule  207  of 
the  Commission's  Rules  of  Practice  and 
Procedure. 

WNG  states  that  Article  25.4  provides 
that  a  transportation  customer  may 
offset  any  underdelivery  imbalance  it 
has  incurred  in  a  billing  period  with 
deliveries  of  gas  in  excess  of  WNG's 
redeliveries  to  the  customer  during  the 
two  immediately  following  billing 
periods.  The  customer  will  receive  a 
credit  for  such  excess  deliveries  in  the 
same  amount  it  was  charged  for  the 
underdelivered  volumes  of  the  original 
imbalance  invoiced.  s 

WNG  states  that  it  has  experienced 
delays  in  rendering  invoices  to  its 
transportation  customers  by  the  ninth 
day  of  the  month  as  contemplated  in 
WNG's  tariff.  Such  delays  result  in 
transportation  customers  not  being 
notified  of  the  amoimt  of  their 
underdelivery  imbalance  and  related 
imbalance  charges  until  they  have  lost 
almost  a  month  of  the  two-month  period 
provided  under  Article  25.4  in  which  to 
offset  any  such  imbalance  through 
excess  deliveries.  WNG  is  presently 
preparing  a  filing  to  modify  Article  25.4 
of  its  tariff  ta  provide  for  a  make-up 
period  of  two  billing  periods  following 
the  mailing  of  invoices.  Pending  the 
filing  and  Commission  acceptance  of 
such  permanent  tariff  revision,  limited 


waiver  is  necessary  to  ensure 
transportation  customers  the 
opportunity  to  offset  imbalances  and  to 
eliminate  or  reduce  related  charges 
consistent  with  the  original  intent  and 
purpose  of  the  Article  25.4  make-up 
provision. 

Specifically,  WNG  requests  limited 
waiver  to  (1)  provide  all  of  WNG's 
transportation  customers  two  full  billing 
periods  after  issuance  of  an  invoice  in 
which  to  offset  any  future  imabalances 
and  related  charges  and  (2)  provide 
transportation  customers  that  have 
previously  experienced  underdelivery 
imbalances  and  incurred  imbalance 
charges  under  Article  25.4  one 
additional  billing  period  in  which  to 
deliver  make-up  gas  to  offset  any  such 
past  imbalances  where  WNG's  invoice 
reflecting  the  imbalance  was  issued 
after  the  ninth  day  of  the  month. 

Any  person  desiring  to  be  heard  or  to 
protest  WNG's  petition  for  waiver 
should  file  a  motion  to  intervene  or 
protest  with  the  Secretary,  Federal 
Energy  Regulatory  Commission.  825  N. 
Capitol  St..  NE..  Washington,  DC  20426. 
on  or  before  May  30, 1989.  and  in 
accordance  with  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  petition  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary: 
[FR  Doc.  89-12589  Filed  5-25-89;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3576-4) 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmenti^l  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Farmer  at  EPA,  (202)  (382-2740). 

DATE:  Comments  must  be  submitted  on 
or  before  June  26. 1989. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Request  for  Mineral  Processing 
Waste  Characterization  Information 
(EPA  ICR  *  1501.01).  This  is  a  new 
collection. 

Abstract:  This  information  request 
will  be  sent  to  180  mineral  processing   ' 
plants  in  {une,  1989.  Data  are  to  be 
submitted  to  EPA  within  two  weeks  of 
receipt  of  the  request.  Data  will 
supplement  waste  characterization 
information  submitted  in  response  to  the 
"National  Sur\  ey  of  Wastes  from 
Mineral  Processing  Facilities"  and  will 
be  used  for  a  Report  to  Congress 
required  by  court  order. 

Burden  Statement:  The  estimated 
average  public  reporting  burden  for  this 
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collection  of  information  will  range 
between  4  to  8  hours  per  respondent. 
This  estimate  includes  all  aspects  of  the 
information  collection,  including  time  for 
reviewing  instructions,  gathering  and 
maintaining  the  data  needed,  and 
submitting  data  to  EPA. 

Respondents:  Mineral  Processing 
Facilities. 

Estimated  No.  of  Respondents:  180. 

Estimated  Total  Annual  Burden  on 
Respondents:  1.440  hours. 

Frequency  of  Collection:  one  time. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  these 
information  collections,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency.  Information  Policy 
Branch  (PM-223).  401  M  Street.  SW.. 
Washington.  DC  20460  and  Marcus 
Peacock.  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs.  726  Jackson  Place. 
NW..  Washington.  DC  20503.  (Telephone 
(202)  395-3084). 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

EPA  ICR  *  1237.03:  State  Sludge 
Management  Program  Regulations;  was 
approved  04/19/89:  OMB  #  2040-0128; 
expires  04/30/92. 

EPA  ICR  *  1495;  FIFRA  Reregistration 
Fees:  was  approved  04/18/89;  OMB  # 
2070-0101:  expires  04/30/92. 

EPA  ICR  »  1100.02:  NESHAP  for  DOE 
Facilities,  NRC  Licensees.  Elemental 
Phosphorous  Plants,  Phosphogypsum 
Stacks,  Uranium  Mines  and  Uranium 
Mill  Tailings  Piles;  was  disapproved  04/ 
27/89. 

Date:  May  17, 1989. 
Paul  Lapsley. 

Information  and  Regulatory,  Systems 

Division. 

[FR  Doc.  89-12558  Filed  5-25-89;  845  am] 

MLUNO  CODE  •SOO-SO-M 


lER-FRL-3577-21 

Environmental  Impact  Statementa  and 
Regulationa;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  May  8, 1989  through  May  12. 
1989  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  Section  309 
of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 


statements  (EISs)  was  published  in  FR. 
dated  April  14. 1989  (54  FR  15006). 

Draft  EISs 

ERP  No.  D1-AFS-I6400O-SD.  Rating 
ECl.  Norbeck  Wildlife  Preserve  Land 
Management  Plan,  Implementation. 
Black  Hills  National  Forest.  Custer  and 
Pennington  Counties.  SD. 

Summary  I 

EPA  is  concerned  about  the 
management  plan's  potential  to  result  in 
riparian  and  water/air  quality  impacts. 
EPA  requests  additional  information  in 
the  final  EIS  concerning  productive 
measures  to  address  these  impacts. 

ERP  No.  D-SFW-A64053-00.  Rating 
EC2,  National  Wildlife  Refuges 
Management  Plan,  Implementation. 

Summary 

EPA  expressed  concern  that  this 
document  provided  limited  information 
on  contaminated  waters  and  soils  in  the 
National  Wildlife  Refuge  System  and 
asked  for  additional  discussion  on  the 
relationship  of  the  EIS  to  future  NEPA 
analysis.  i 

Final  EISs 

ERP  No.  F-CDB-C89028-NY, 
Steeplechase  Amusement  Park 
Development,  Construction  and 
Operation,  UDAG,  Brooklyn,  Kings 
County.  NY. 

Summary 

EPA  expressed  environmental 
concerns  about  potential  water  quality 
and  air  quality  impacts.  EPA 
recommended  that  the  air  quality 
analyses  referenced  in  the  final  EIS  be 
reviewed  by  EPA  prior  to  issuance  of 
the  Record  of  Decision  (ROD). 

ERP  No.  F-FHW-D40216-VA.  VA-199 
Construction.  VA-5  To  1-64.  Section  10 
and  404  Permits,  James  City  and  York 
Counties,  VA. 

Summary 

EPA  believes  that  the  final  EIS 
satisfactorily  addresses  construction 
noise  and  the  hydrogeology  of  the  study 
area.  Due  to  anticipated  development  in 
the  area,  EPA  suggests  that  a 
comprehensive  stormwater  management 
plan  be  designed  to  protect  the 
groundwater. 

ERP  No.  FS-IBR-I34007-CO,  Dolores 
Water  Supply  Project,  Salinity  Control 
Program  and  Towaoc  Canal 
Realignment,  Implementation,  Mc  Elmo 
Creek  Drainage,  Delores  and 
Montezuma  Counties,  CO. 

Summary 

EPA's  primary  concerns  with  this 
project  are  the  wetland  impacts  and 


fulfillment  of  proposed  wetland 
creation.  Although  EPA  tentatively 
accepted  Bureau  of  Reclamation's  (BOR) 
proposed  wetland  habitat  creation, 
submittal  of  a  BOR  plan  for  monitoring 
and  evaluating  wetlands  mitigation  was 
requested. 

ERP  No.  F-NOA-K90021-CA.  Cordell 
Bank  National  Marine  Sanctuary, 
Designation  and  Management  Plan, 
Implementation,  Pacific  Continental 
Shelf,  West  of  Point  Reyes.  CA. 

Summary 

EPA  strongly  supports  NOAA's 
designation  of  the  Cordell  Bank  Marine 
Sanctuary,  but  requested  that  NOAA 
give  strong  consideration  to  a  ban  on 
hydrocarbon  developments  within  the 
Sanctuary's  boundaries,  in  order  to 
protect  sensitive  marine  resource  from 
potential  oil  spills. 

Note:  The  above  summary  should  have 
appeared  in  05/05/89  Federal  Register  Notice. 

Regulations 

ERP  No.  RR-IBR-A39134-O0,  43  CFR 
Part  423;  Rules  for  Emergency  Loans. 
Temporary  Water  Sales,  and  Assistance 
Under  the  Disaster  Assistance  Act  of 
1988  (54  FR  14228). 

Summary 

EPA  identified  concerns  with  the 
impact  of  water  reallocation  on 
wetlands  located  along  the  fringes  of 
reservoirs  and  requested  that  the  Bureau 
weigh  the  benefits  of  water  reallocation 
against  wetland  impacts.  EPA  is  also 
concerned  the  Bureau  continue  to 
achieve  water  quality  standards  in 
reservoirs  and  in-stream  flows  during 
drought  periods.  EPA  also  suggested 
that  the  Bureau  consider  requirements 
that  would  encourage  conservation  of 
water. 

ERP  No.  R-MMS-A02209-00.  30  CFR 
Part  250:  Oil.  Gas  and  Sulphur 
Operations  in  the  Outer  Continental 
Shelf  (OCS).  Off  Coast  of  California; 
Proposed  Rule  and  Proposed  Technical 
Determinations  (54  FR  1846). 

Summary 

EPA  believes  that  this  proposed 
regulation  would  have  environmentally 
unsatisfactory  results  and  unless  a 
satisfactory  agreement  is  reached  on  the 
significant  unresolved  issues  jirior  to  the 
final  publication  of  the  regulation,  this 
regulation  is  a  candidate  for  referral  to 
Council  on  Environmental  Quality 
(CEQ)  by  the  Administrator  pursuant  to 
his  authority  under  Section  309  of  the 
Clean  Air  Act. 

Note:  The  above  summary  should  have 
appeared  in  5/19/89  Federal  Register  Notice. 


Dated:  May  23. 1989. 
William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  12661  Filed  5-25-89:  8:45  am] 

MIXING  CODE  S560-5IMi 


(ER-FRL-3577-1] 

Environmental  Impact  Statements; 
Availability;  Weekly  receipts 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements 
Filed  May  15, 1989  Through  May  19. 1989 
Pursuant  to  40  CFR  1506.9 
EIS  No.  890123.  Draft,  FHW.  Ml. 
Haggerty  Road  Connector 
Construction.  I-96/I-696/I-275 
Interchange  to  Pontiac  Trail.  Funding 
and  404  Permit.  Oakland  County.  MI. 
Due:  July  10, 1989.  Contact:  Thomas  A. 
Fort.  Jr.  (517)  377-1879. 
EIS  No.  890124,  Draft,  AFS.  WY. 
Mountain  Meadow  Guest  Ranch 
Expansion,  Site  Development  Plan 
Approval.  Special  Use  Permit 
Renewal.  Medicine  Bow  National 
Forest.  Albany  County,  WY,  Due:  July 
10. 1989,  Contact:  Terry  B.  Ditts  (307) 
745-8971. 
EIS  No.  8909125.  DSuppl.  AFS.  CO, 
Grand  Mesa,  Uncompahgre  and 
Gunnison  National  Forests,  Land  and 
Resource  Management  Plan,  Timber 
Management  Amendment, 
Implementation,  Delta,  Garfield, 
Gunnison,  Hinsdale.  Mesa.  Montrose. 
Ouray.  Saguache.  San  Juan  and  San 
Miguel  Counties.  CO.  Due;  August  25. 
1989.  Contact:  R.  E.  Greffenius  (303) 
874-7691. 
EIS  No.  890126.  Final..  EPA.  LA. 
Mississippi  River  Gulf  Outlet  Ocean 
Dredged  Material  Disposal  Site 
(ODMDS)  Designation.  Plaquemines 
Parish,  LA,  Due:  June  26, 1989,  Contact 
Norm  Thomas  (214)  655-2260. 
EIS  No.890127,  Final,  BLM.  NM.  White 
Sands  Resource  Management  Plan, 
McGregor  Range.  Implementation, 
Otero  County,  NM.  Due:  June  26. 1989. 
Contact:  P.  Robert  Alexander  (505) 
526-8228. 
EIS  No.  890128.  Final.  FHW,  LA,  Old 
Metairie  Railroad  Project,  Railroad 
and  Traffic  Flow  Conflicts  Alleviation, 
Orleans  Parish  and  Jefferson  Parish 
Line  to  the  Airline  Highway  and 
Causeway  Boulevard  Intersection, 
Funding,  Jefferson  Parish,  LA,  Due: 
June  26, 1989,  Contact:  Kenneth  Perret 
(504)  389-0466. 
EIS  No.  890129.  DSuppl.  EPA.  MA, 
Metropolitan  Boston  Long-Term 
Treatment.  Transport  and  Disposal 
Management  of  Wastewater 


Treatment  System  Residuals, 
Middlesex.  Norfolk  and  Suffolk 
Counties.  MA.  Due:  July  19. 1989, 
Contact:  Ann  Rodney  (617)  565-4420. 

EIS  No.  890130,  Draft,  AFS,  MT.  Upper 
Yaak  River  Drainage  Area,  Timber 
Harvest  and  Road  Construction/ 
Reconstruction,  Kootenai  National 
Forest,  Lincoln  County,  MT,  Due:  July 
10, 1989.  Contact:  Jim  Shadle  (406) 
293-6211. 

EIS  No.  890131,  Draft  AFS/BLM,  MT, 
Ruby  A.  Federal  No.  1-9  Exploratory 
Oil/Gas  Well,  DriUing/Road 
Construction,  Application  for  Permit 
to  Drill.  RCRA  and  404  Permits,  Custer 
National  Forest,  Carbon  County,  MT, 
Due:  July  10, 1989,  Contact:  Phil 
Jaquith  (406)  446-2103. 

EIS  No.  80132.  Final.  BLM,  CA,  Death 
Valley  and  Joshua  Tree  National 
Monuments  Boundary  Adjustments, 
Transfer  of  Land  Between  the  Bureau 
of  Land  Management  and  the  National 
Park  Service,  California  Desert 
District,  Inyo  and  Riverside  Counties, 
CA,  Due:  June  26, 1989,  Contact 
Gerald  E.  HiUier  (714)  351-6386  (351- 
5386) 

EIS  No.  890133,  Draft,  FHW.  CA,  1-5 
Widening  and  Interchange 
Improvements,  1-5  at  Genesee 
Avenue,  1-805  at  Mira  Mesa 
Boulevard  and  1-5  at  Del  Mar  Heights 
Road,  Funding,  404  and  Bridge 
Permits,  City  and  County  of  San  Diego 
County,  CA.  due:  July  10, 1989, 
Contact:  Susan  Klekar  (916)  551-1307. 

EIS  No.  890134,  Final,  AFS,  OR,  Fremont 
National  Forest,  Land  and  Resource 
Management  Plan,  Implementation. 
Lake  and  Klamath  Counties.  OR.  Due: 
June  26. 1989.  Contact:  Sherman  A. 
Radtke  (503)  947-2151. 

Dated;  May  23. 1989. 
William  D.  Dickerson. 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  89-12660  Filed  5-25-89:  8:45  am] 

BILUNG  CODE  6560-50-4I 


lFRL-3576-3] 

Proposed  Settlement  under  122(h)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  proposed 

administrative  settlement  and  request 

for  public  comment. 

summary:  The  U.S.  Environmental 
Protection  Agency  is  proposing  to  enter 
into  an  administrative  settlement  to 
resolve  claims  under  Comprehensive 
Environmental  Response. 


Compensation,  and  Liability  Act  of  1980. 
as  amended  (CERCLA),  42  U.S.C.  9601  et 
seq.  Notice  is  being  published  to  inform 
the  public  of  the  proposed  settlement 
and  of  the  opportunity  to  comment.  This 
settlement  is  intended  to  resolve  the 
past  administrative  or  civil  liabilities  of 
one  party  for  costs  incurred  by  EPA  at 
Bums  Hill  Road  Superfund  Site  in 
Hudson.  New  Hampshire. 

DATE:  Comments  must  be  provided  on  or 
before  June  26. 1989. 

ADDRESS:  Comments  should  be 
addressed  to  the  Regional 
Administrator.  U.S.  Environmental 
Protection  Agency.  Region  I,  JFK. 
Federal  Building.  Boston. 
Massachusetts,  02203,  and  should  refer 
to:  In  the  Matter  of:  Burns  Hill  Road  Site. 
Hudson,  New  Hampshire,  U.S.  EPA 
Docket  No.  1-89-1039. 

FOR  FURTHER  INFORMATION  CONTACr. 

Jeremy  M.  Firestone,  U.S.  Environmental 
Protection  Agency.  Office  of  Regional 
Counsel.  RRC-2263.  J.F.K.  Federal 
Building,  Room  2203,  Boston, 
Massachusetts,  02203.  (617)  565-3334. 

SUPPLEMENTARY  INFORMATION:  Notice  uf 
Administrative  Settlement:  In 
accordance  with  Section  122(i)(l)  of 
CERCLA.  42  U.S.C.  9622(i)(l).  notice  is 
hereby  given  of  a  proposed 
administrative  settlement  concerning 
the  Bums  Hill  Road  Superfund  Site  in 
Hudson,  New  Hampshire.  Section  122(h) 
of  CERCLA  provides  EPA  with  authority 
to  consider,  compromise  and  settle  a 
claim  for  costs  incurred  by  the  United 
States  if  the  claim  has  not  been  referred 
to  the  Department  of  Justice.  Because 
the  United  States  has  incurred  costs  of 
less  than  $500.0(X)  dollars  at  the  Bums 
Hill  Road  Site.  EPA  may  settle  the  claim 
without  prior  written  approval  of  the 
Attorney  General.  This  Notice  pertains 
to  the  settlement  of  a  claim  thai  has  not 
been  referred  to  the  Department  of 
Justice. 

Under  the  proposed  agreement.  Mr. 
Guerette  will  reimburse  the  Superfund 
in  the  amount  of  S12.500  fifteen  days 
after  the  agreement  is  finalized  and  an 
additional  $13,625  one  year  after  the 
agreement  is  finalized.  This  is 
equivalent  to  Mr.  Guerette  reimbursing 
the  Superfund  $25,000  once  the 
agreement  is  finalized  assumin"  a 
simple  interest  rate  of  nine  (9)  percent. 
In  exchange  for  the  settlement  payment. 
EPA  will  covenant  not  to  sue  Mr. 
Guerette  for  past  civil  liabilities  under 
CERCLA  in  connection  with  the  Site. 
EPA  believes  that  the  settlement  is  fair 
and  in  the  public  interest.  EPA  will 
receive  written  comments  reldiing  to 
this  agreement  for  thirty  (30)  days  frun 
the  date  of  publication  of  this  notice. 


BEST  COPY  AVAILABLE 
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A  copy  of  the  proposed  administrative 
settlement  agreement  may  be  obtained 
in  person  or  by  mail  from  EPA's  Region  I 
Office  of  Regional  Counsel.  J.F.K. 
Federal  Building,  Boston,  Massachusetts 
02203.  Additional  background 
information  relating  to  the  settlement  is 
available  for  review  at  the  EPA's  Region 
I  Office  of  Regional  Counsel. 

Signed: 
Paul  G.  Keough, 

Acting,  Regional  Administrator. 

IFR  Doc.  89-12659  Filed  5-25-69:  B:45  am] 

KLUWO  COOK  MtO  «0  M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

(OA  S»-5«0] 

Meeting  of  ttie  Syttems  Subcommittee 
of  the  FCC  Advisory  Committee  on 
Advanced  Television  Service 

May  23, 1989. 

The  sixth  meeting  of  the  Systems 
Subcommittee  of  the  Advisory 
Committee  on  Advanced  Television 
Service  will  be  held  at  9:00  a.m.  on  May 
31  in  the  auditorium  on  the  23rd  floor  at 
New  York  Telephone's  offices  at  1095 
Avenue  of  the  Americas,  in  New  York 
City. 

The  agenda  for  the  meeting  will 
consist  of: 

1.  Introductoy  Remarks — Irwin  Dorros 

— review  of  status  of  Second  Interim 
Report  of  the  Advisory  Committee 

— review  of  Systems  Subcommittee 
Interim  Report 

2.  Discussion  of  standards  model  for 
accommodating  various  media 

3.  Report  by  Working  Part  1  (Systems 
Analysis) — Birnfey  Dayton 

^K:hurter  and  organization 
— review  of  May  "marathon"  session 
schedule  of  activities 

4.  Report  by  Working  Party  2  (System 
Evaluation  and  Testing) — Ben 
Cnitchfield 

— status  of  receipt  of  Test  Parameter 
Plans  from  Planning  Subcommittee 
— status  of  Test  Procedures  Plan 
— status  of  Test  Management  Plan 
— discussion  of  availability  of  ATV 

testing  facilities 
— schedule  of  activities 

5.  Report  by  Working  Party  3  (Economic 
Assessment) — Larry  Thorpe 

— work  plan/status 
— schedule  of  activities 


6.  Report  by  Working  Party  4  (System 
Standard) — Report  Hopkins 

— work  plan/status 
— schedule  of  activities 

7.  Subcommittee  meeting  schedule 

8.  Open  discussion 

All  interested  parties  are  invited  to 
attend.  Those  interested  may  also 
submit  written  statements  at  the 
meeting.  Oral  statements  and  discussion 
will  be  permitted  under  the  direction  of 
the  Committee  Chairman. 

Any  questions  regarding  this  meeting 
should  be  directed  to  Bruce  Franca  at 
(202)  632-7060. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

[FR  Doc.  89-12639  Filed  5-28-89;  8:45  amj 

BILUNO  COOE  6712-01-H 


FEDERAL  RESERVE  SYSTEM 

BMR  Rnanclai  Group,  inc.,  et  ai.; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  conmient  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  sufHce  in 
lieu  of  a  hearing,  identifying  speciHcally 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  14, 
1989. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Bi\fR  Financial  Group,  Inc.,  Atlanta, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  Bay  Bankshares,  Inc.. 


J]f\^.f.^ 


Clearwater,  Florida,  and  thereby 
indirectly  acquire  Ameribank.  formerly 
Clearwater  Oaks  Bank.  Clearwater. 
Florida;  and  AmeriBank  of  Oldsmar. 
formerly  Bank  of  Oldsmar,  Oldsmar. 
Florida. 

B.  Federal  Reserve  Bank  of  Cliicago 
(David  S.  Epstein.  Vice  Pres'dent)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Mechanicsville  Trust  B  Savings 
Bank,  Trustee  of  The  Mechanicsville 
Trust  &  Savings  Bank  Employee  Stock 
Ownership  Plan  &  Trust.  Mechanicsville. 
Iowa;  to  become  a  bank  holding 
company  by  acquiring  58.6  percent  of 
the  voting  shares  of  Mechanicsville 
Bancshares.  Inc.,  Mechanicsville.  Iowa, 
and  thereby  indirectly  acquire  The 
Mechanicsville  Trust  &  Savings  Bank. 
Mechanicsville.  Iowa. 

2.  SBK  Bancshares,  Inc.,  Kiel. 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  State  Bank  of  Kiel,  Kiel, 
Wisconsin. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  101  Market  Street.  San 
Francisco.  California  94105: 

1.  Salinas  Valley  Bancorp,  Salinas, 
Cahfomia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Bank  of  Salinas. 
Salinas,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  22, 1989. 

Jennifer  |.  Johnson. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  89-12621  Filed  5-25-89;  8:45  am] 

BILUNG  CODE  6210-01-M 


The  Full  Bank,  Ltd.,  et  at.;  Acquisitions 
of  Companies  Engaged  in  Permissible 
Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  S  225.23  (a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23  (a)(2)  or  (f)]  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  section  225.21(a)  of 
Regulation  Y  (12  CFR  225.21(a))  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  engaged  in  a 
nonbanking  activity  that  is  listed  in 
§  225.25  of  Regulation  Y  as  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 


inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  June  9. 1989. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York.  New  York 
10045: 

1.  The  Fuji  Bank,  Limited,  Tokyo, 
Japan;  to  acquire  certain  assets  of 
Natwest  Commercial  Services,  Inc.,  New 
York,  New  York,  and  thereby  engage  in 
making  and  servicing  loans  or  other 
extensions  of  credit  for  the  company's 
account  or  for  the  account  of  others  such 
as  would  be  made  by  a  factoring 
company  pursuant  to  section  225.25(b)[l] 
of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  Dadeland  Bancshares,  Inc.,  Miami, 
Florida;  Dadeland  Bank,  Miami,  Florida; 
and  Community  Bank  of  Homestead, 
Homestead,  Flordia;  to  retain  their 
ownership  of  the  voting  shares  of 
Financial  Processors,  Inc..  Miami, 
Florida,  and  to  continue  to  engage  in 
data  processing  activities  pursuant  to 
§  225.25(b)(7)  of  the  Board's  RegulaUon 
Y.  These  activities  will  be  conducted  in 
the  State  of  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  22, 1989. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-12622  Filed  5-25-89;  8:45  am] 

BILLING  CODE  S210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Advisory  Committee  on  the  Prevention 
of  HIV  infection;  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63),  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
Committee  meeting: 

Name:  CDC  Advisory  Committee  on  the 
Prevention  of  HIV  Infection. 

Time  and  Date:  8:30  a.m.-5:00  p.m.— June 
26, 1989:  8:30  a.m.-3:30  p.m.— June  27, 1989. 

Place:  Auditorium  A,  Building  2, 1600 
Clifton  Road,  NE,  Atlanta,  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  Committee  is  charged  with 
advising  the  Director,  CDC.  regarding 
objectives,  strategies,  and  priorities  for  HIV 
prevention  efforts  including  maintaining 
surveillance  of  AIDS  and  HIV  infection,  the 
epidemiologic  and  laboratory  study  of  AIDS 
and  HIV,  information/  education  and  risk 
reduction  activifies  designed  to  prevent  the 
spread  of  HIV  infection,  and  other  preventive 
measures  that  become  available. 

Matters  to  be  Discussed:  The  Committee 
will  discuss  its  purpose  and  goals,  map  out  its 
agenda  for  the  next  12  to  15  months,  and  set 
dates  for  its  next  four  to  five  meetings.  The 
meeting  will  include  an  orientation  of  CDC 
programs  and  activities  related  to  the 
prevention  of  HIV  infection. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  more  Information: 
Linda  Gimmestad,  Committee  Assistant, 
Office  of  the  Deputy  Director  (HIV).  CDC. 
1600  Clifton  Road,  NE,  Mailstop  E-24, 
Atlanta,  Georgia  30333.  telephones:  FTS:  236- 
0915;  Commercial:  404/639-0915. 

Dated:  May  22, 1989. 
Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination. 

Centers  for  Disease  Control. 

[FR  Doc.  89-12617  Filed  5-25-89;  8:45  am] 

BILUNG  CODE  4160-1S-M 


Family  Support  Administration 

Forms  Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Family  Support  Administration 
(FSA)  will  publish  on  Fridays, 
information  collection  packages 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

Following  is  the  Federal  Register 
submission  by  FSA: 

(For  a  copy  of  package,  call  the  FSA, 
Reports  Clearance  Officer  on  202-252- 
5593). 


FSA-535  UHEAP  Quarterly  Estimate 
report  is  used  to  determine  the  quarterly 
allocations  to  grantees  who  receive 
more  than  $1  million  of  low-income 
home  energy  assistance  funds  in  a  fiscal 
year.  Respondents;  State  Grantees, 
Number  of  Respondents:  55;  Frequency 
of  Response:  1;  Average  Burden  per 
Response;  .25;  Estimated  Burden:  14 
hours. 

OMB  Desk  Officer  Just  in  Kopca. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  OMB  Desk  Officer 
designated  above  at  the  following 
address: 

OMB  Reports  Management  Branch, 
New  E.xecutive  Office  building,  Room 
3201, 1725  17th  Street,  NW.,  Washington, 
DC  20503. 

Dated:  May  18. 1989. 

SyUia  E.  Vela, 

Deputy  .Associate  Administrator.  Office  of 
Management  and.  Information  Systems. 

(FR  Doc.  89-12585  Filed  5-25-89:  8:45  am] 

BILUNG  CODE  41S(H>4-« 


Food  and  Drug  Administration 
[Docket  No.  89F-0148] 

CJba-Geigy  Corp.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-Geigy  Corp.  has  filed  a  food 
additive  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  2,2'-(2.5- 
thiophenediyl)-bis(5-/ert- 
butylbenzoxazole)  as  an  optical 
brightener  for  polycarbonate  resins 
complying  with  21  CFR  177.1580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gillian  Robert-Baldo,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Drug  Administration,  200  C  St. 
SW.,  Washington,  DC  20204.  202-472- 
5690. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat.  1786  (21 
U.S.C.  348(b)(5))).  notice  is  given  that  a 
petition  (FAP  9B4142)  has  been  filed  by 
Ciba-Geigy  Corp.,  Seven  Skyline  Dr., 
Hawthorne,  NY  10532-2188,  proposing 
that  §  178.3297  Colorants  for polvmcrs 
(21  CFR  178.3297)  be  amended  to 
provide  for  the  safe  use  of  2,2'-(2,5- 
thiophenediyl)-bis(5-/e/-/- 
butylbenzoxazole)  as  an  optical 
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brightener  for  polycarbonate  resins 
complying  with  21  CFR  177.1580. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  Hnds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  11. 1989. 

Richard  |.  Rook, 

Acting  Director,  Center  for  Food  Safety  and 

Applied  Nutrition. 

(FR  Doc.  89-125«)  Filed  5-25-89;  8:45  am) 

MUJNO  COOe  41M-01-M 


[Docktt  No.  e6E-0278] 

Determination  of  Regulatory  Review 
Period  for  Purpoces  of  Patent 

Extenaion;  Marinol®.  Correction 

ff 

agency:  Food  and  Drug  Administration. 
action:  Notice;  correction. 

•UMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  the 
notice  of  its  determination  of  the 
regulatory  review  period  for  puposes  of 
patent  extension  for 
Marinol'(dronabinol}  that  appeared  in 
the  Federal  Register  of  April  27, 1989  (54 
FR  18158).  Tlie  notice  stated  that  the 
patent  applicant  requested  "1,826  days 
of  patent  term  extension."  It  should 
have  stated  that  "730  days  of  patent 
term  extension"  were  requested.  In 
addition,  the  signature  block  incorrectly 
identified  Stuari  L  Nightingale  as 
"Associate  Commissioner  for  Regulatory 
Affairs."  It  should  have  read  "Associate 
Commissioner  for  Health  Affairs."  This 
document  corrects  those  errors. 
FOn  FURTHER  INFORMATtCN  CONTACT. 
Nancy  E.  Pirt.  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-1382. 

tUPPUMENTARY  INFORMATION:  In  FR 
Doc.  89-10085,  appearing  on  page  18158 
in  the  Federal  Register  of  Thursday, 
April  27. 1989.  the  following  corrections 
are  made: 

1.  On  page  18159,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  line  9,  "1,826  days"  is  corrected  to 
rsad  "730  days". 

2.  On  page  18159,  in  the  second 
column,  in  the  last  line  of  the  signature 
block,  "Associate  Commissioner  for 
Regulatory  Affairs."  is  coiTected  to  read 
"Associate  Commissioner  for  Health 
Affairs." 


Dated:  May  18. 1989. 
Stuart  L  Nightingale. 

Associate  Commissioner  for  Heallh  Affairs. 
[FR  Doc.  89-12579  Filed  5-25-89: 8:45  am) 

BILUNa  COOC  41M-01-M 


Public  Heatth  Servico 

Agency  Forma  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  packages  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  Friday.  May 
19, 1989. 

(Call  Reports  Clearance  Officer  on  202-245- 
2100  for  copies  of  package) 

1.  Cardiac  Pacemaker  Registrj- — 0910- 
0234 — This  data  collection  will  collect 
information  from  physicians  and 
providers  who  perform  Medicare- 
covered  pacemaker  procedures.  The 
information  is  for  the  congressionally- 
mandated  pacemaker  registry.  Providers 
submit  the  information  for  the  Registry 
to  the  Health  Care  Financing 
Administration  (HCFA)  as  part  of  the 
request  for  reimbursement;  HCFA  then 
provides  the  information  to  the  Food 
and  Drug  Administration.  Respondents: 
Businesses  or  other  for-profit,  non-profit 
institutions,  small  businesses  or 
organizations.  Number  of  Respondents: 
1;  Number  of  Responses  per  Respondent: 
1:  Average  Burden  per  Response:  1  hour 
Estimated  Annual  Burden:  1  hour. 

2.  National  Drug  and  Alcoholism 
Treatment  Unit  Survey  (NDATUS)— 
0930-0106  (expired  4/88)— Information 
collected  by  NDATUS  on  the  location, 
scope  and  characteristics  of  all  known 
drug  and  alcohol  abuse  treatment  and 
prevention  programs  in  the  United 
States  is  needed  to  assess  the  nature 
and  extent  of  these  resources,  to  identify 
gaps  in  service,  and  to  provide  a  data 
base  for  treatment  referrals. 
Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit.  Federal  agencies  or  employees, 
non-profit  institutions,  small  businesses 
or  organizations.  Number  of 
Respondents:  13,056:  Number  of 
Responses  per  Respondent:  1;  Average 
Burden  per  Response:  .40  hours; 
Estimated  Annual  Burden:  5,148  hours. 

3.  Feasibility  Study  of  a  National 
Survey  of  Ambulatory  Surgical 
Centers — New — The  purpose  of  this 
project  is  to  develop  the  design  for  a 
national  survey  of  patient  visits  to 


ambulatory  surgical  centers  (ASCs).  The 
resulting  design  will  be  tested  and 
evaluated  through  actual  data 
collection.  Results  will  be  used  to 
implement  a  national  survey  of  ASCs  in 
the  future.  Respondents:  Businesses  or 
other  for-profit,  non-profit  institutions. 
Annual  Reporting  Burden:  Since  this  is  a 
concept  clearance,  definitive  burden 
estimates  are  not  yet  available.  These 
estimates  will  be  provided  when  the 
study  design  and  questionnaire  are  final 
and  the  final  clearance  request  is 
submitted. 

4.  Resource  Data  for  State  Food  and 
Drug  Programs— 0910-0020— States 
regulate  intrastate  commerce  of 
products  regulated  at  the  Federal  level 
by  the  Food  and  Drug  Administration 
(FDA).  Consequently,  State  agencies 
and  FDA  often  deal  with  the  same 
public  and  industries,  frequently 
encountering  similar  problems.  State 
data  being  collected  can  be  correlated  to 
FDA's  programmatic  approach  to 
regulation,  providing  some  measure  of 
comparability  of  FDA  and  State 
programs.  Respondents:  State  or  local 
governments.  Number  of  Respondents: 
194;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  1.5  hours;  Estimated  Annual 
Burden:  291  hours. 

5.  Case  Control  Study  of  Cancer  in 
Embalmers/Funeral  Directors— New- 
Mortality  studies  carried  out  by  the 
National  Cancer  Institute  among  funeral 
directors/embalmers  have  shown 
excess  risk  for  leukemia  and  brain 
cancer.  This  case-control  study  is 
designed  to  determine  if  the  excess  for 
cancer  is  associated  with  specific 
etiologic  factors  in  the  work 
environment  by  interview  of  next-of-kin 
and  co-workers  about  occupational 
history  and  other  possible  disease 
related  factors.  Respondents: 
Individuals  or  households,  businesses  or 
other  for-profit,  small  businesses  or 
organizations. 


Number  of 
respond- 
ents 


Next-of-kin  and 

co-worker 

ques 

Hospital 

abstraction 


Number  of 
responses 

per 
respond- 
ent 


Estimated  Annual  Burden:  1,092  hours. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
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directly  to  the  OMB  Desk  Officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
Room  3208.  Washington,  DC  20503. 

Date:  May  22. 1989. 
James  M.  Fiiedman, 

Acting  Deputy  Assistant  Secretary  for.  Health 

(Planning  and  Evaluation). 

[FR  Doc.  89-12632  Filed  5-25-89;  8:45  am] 

BILUNO  COOC  4K0-17-M 


DEPARTMENT  OF  INTERIOR 
Bureau  of  Land  Management 

[CA-930-09-4410-08] 

The  Monuments  Final  Environmental 
Impact  Statement;  Availability 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Bureau  of  Land 
Management  (BLM)  has  prepared  a 
Final  Environmental  Impact  Statement 
(FEIS)  concerning  the  transfer  of  certain 
lands  under  the  jurisdiction  of  the  BLM 
to  the  National  Park  Service's  Death 
Valley  and  Joshua  Tree  National 
Monuments. 

DATE:  Comments  on  the  FEIS  will  be 
accepted  on  or  before  June  26, 1989. 

SUPPtEMENTARY  INFORMATION:  The 

Bureau  of  Land  Management  is 
considering  the  transfer  of  five  parcels 
of  public  lands  currently  managed  by 
the  Bureau  to  the  Death  Valley  and 
Joshua  Tree  National  Monuments.  The 
purpose  of  the  additions  is  to  adjust  the 
boundaries  of  the  monuments  so  that 
they  are  more  manageable,  and  so  that 
natural  areas  and  ecosystems  currently 
bisected  by  the  boundary  are  managed 
under  a  single  jurisdiction. 

On  May  19. 1988,  the  Western 
Regional  Office  of  the  National  Park 
Service  proposed  to  the  California  State 
Office  of  the  BLM  that  five  parcels  of 
land  currently  under  BLM  jurisdiction  be 
transferred  to  the  Joshua  Tree  and 
Death  Valley  National  Monuments.  The 
parcels,  and  the  acreage  of  each  follow: 

Parcel  1 

North  Death  Valley,  on  the  extreme 
north  end  of  Death  Valley  National 
Monument,  84,389  acres.  This  area  is  a 
topographic  extension  of  Death  Valley, 
and  its  transfer  would  enhance  its 
managebility. 


Parcel  2 

Hunter  Mountain,  on  the  western 
boundary  of  Death  Valley  National 
Monument,  26,687  acres.  Inclusion  of 
this  parcel  in  the  monument  would  bring 
all  of  Hunter  Mountain  under  the 
jurisdiction  of  a  single  agency. 

Parcel  3 

Pyramid  Peak,  on  the  eastern 
boundary  of  Death  Valley  National 
Monument  14,268  acres.  A  more 
definable  monument  boundary  would  be 
established  and  the  entirety  of  Red 
Amphitheater  and  Pj'ramid  Peak  would 
be  brought  within  the  monument. 

Parcel  4 

Greenwater  Valley,  on  the  eastern 
boundary  of  Death  Valley  National 
Monument  just  south  of  Pyramid 
Mountain,  117,505  acres.  Transfer  of  the 
large  Greenwater  Valley  Parcel  would 
bring  the  entire  Black  Mountain 
watershed  within  the  monument,  and 
would  establish  a  readily-identificable 
road  as  the  monument's  eastern 
boundary. 

Parcel  5 

Pinto  Basin,  on  the  southern  boundary 
of  Joshua  Tree  National  Monument, 
4,480  acres.  This  proposed  BLM 
wilderness  area  is  topographically 
related  to  adjacent  Monument  lands. 
BLM's  planing  regulations  require  that 
all  actions  must  conform  to  the 
approved  land  use  plan.  "If  a  proposed 
action  is  not  in  conformance,  and 
warrants  further  consideration  before  a 
plan  revision  is  scheduled,  such 
consideration  shall  be  through  a  plan 
amendment"  [43  CFR  1610-.5-3J.  Since 
the  lands  now  proposed  for  transfer 
under  the  preferred  alternatives  were 
not  designated  for  disposal  under  the 
California  Desert  Conservation  Plan  and 
the  management  of  a  portion  of  these 
will  now  change,  the  transfer  is  being 
processed  through  a  plan  amendment. 

Six  alternatives  are  considered  in 
detail  in  the  FEIS.  These  include  the 
following: 

Alternative  A 

Park  Service  proposal. 
Modified  Alternative  A 

BLM/NPS  Preferred  Alternative 

Alternative  B 

Modified  Greenwater  Valley  parcel 
(excluding  a  highly  mineralized  area  in 
the  Ibex  Hills). 

Alternative  C 

Eagle  Mountains  Alternative  (an 
additional  25,000  acres  proposed  for 


transfer  adjacent  to  the  Pinto  Basin 
parcel). 

Alternative  D 

Modified  Pj'ramid  Peak  parcel. 
Includes  an  additional  portion  of  BLM  s 
Funeral  Mountains  wilderness  study. 

Alternative  E 

No  action  (lands  would  not  be 
transferred,  but  would  continue  to  be 
managed  by  BLM  under  the  guidance  of 
the  California  Desert  Conservation  Area 
Plan). 

The  preferred  alternative  (Modified 
Alternative  A)  is  to  transfer  108.574 
acres  of  public  land  currently 
administered  by  BLM  to  NFS.  Under  the 
alternative,  the  boundaries  of  the  Death 
Valley  National  Monument  will  be 
adjusted  to  include:  79.389  acres  in  the 
North  Death  Valley  parcel.  16.998  acres 
in  Pyramid  Peak,  and  7.387  acres  in  the 
northern  most  portion  of  Greenwater 
Valley,  for  a  total  of  103.774  acres. 
Hunter  Mountain  will  be  retained  by 
BLM.  The  boundaries  of  Joshua  Tree 
National  Monument  will  be  adjusted  to 
include  4.800  acres  of  public  land  in  the 
Pinto  Basin  parcel. 

Comments  on  the  FEIS  should  be 
submitted  to  the  following  address: 
California  Desert  District.  Bureau  of 
Land  Management,  ATTN:  Monuments 
EIS.  1695  Spruce  Street,  Riverside.  CA 
92507. 

Limited  copies  of  the  FEIS  are 
available  upon  written  request  at  the 
same  address. 

Date:  May  18.  1989. 
Ed  Hastey, 
State  Director. 

[FR  Doc.  89-12610  Filed  5-2,5-89;  8:45  am| 
BUXINGCOOE  4310-40-M 


ICO-92O-O9-4121-101 

Green  River-Hams  fork  Regional  Coal 
Team;  Meeting 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Interior. 

ACTION:  Meeting  of  the  Green  River- 
Hams  Fork  Regional  Coal  Team  to 
consider,  and  if  appropriate,  approve 
final  data  adequacy  standards  for  use  m 
the  region. 

SUMMARY:  On  Tuesday,  June  27. 1989. 
the  Green  River-Hams  Fork  Regional 
Coal  Team  (RCT)  will  hold  its  annual 
meeting.  The  purpose  of  the  meeting  will 
be  to  (1)  review  their  decision  to  lease 
only  in  response  to  competitive  lease 
applicaitons  in  the  region:  and  (2) 


? 
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discuss,  receive  public  comment,  and,  if 
appropriate,  approve  Final  Data 
Adequacy  Standards  for  use  in  the 
region. 

OATIK  Draft  Data  Adequacy  Standards 
for  the  region  were  made  available  for  a 
30-day  review  period  starting  May  12. 
1989.  To  receive  full  consideration, 
comments  on  the  draft  standards  should 
be  received  at  the  address  below  by 
close  of  business  on  June  12, 1989. 

The  RCT  will  meet  on  Tuesday.  June 
27. 1969.  at  9  a.m.  at  the  Colorado  State 
Office  (addreu  given  below). 
AOORESSES:  Copies  of  the  Draft  Data 
Adequacy  Standards  are  available  on 
request  from  the  Public  Room.  Colorado 
State  OfHce.  Bureau  of  Land 
Management.  2850  Youngfield  Street. 
Lakewood.  Colorado  80215.  (303)  236- 
2100  or  (FTS)  776-2100.  Comments  on 
the  Draft  Data  Adequacy  Standards 
should  be  submitted  to  the  Colorado 
State  Office  (CO-9Z3),  Bureau  of  Land 
Management.  2850  Youngfield  Street. 
Denver.  Colorado  80215. 

The  RCT  will  meet  at  9  a.m.,  in  the 
Conference  Room,  4th  Floor,  Colorado 
State  Office,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215. 
FOH  FURTHER  INFORMATION  CONTACT: 
Betsy  Daniel,  (303)  236-1787,  Colorado 
State  Office,  2850  Youngfield  Street. 
Lakewood.  Colorado  80215. 
SUrPtEMCNTARY  INFORMATION:  A 
preliminary  meeting  agenda  for  June  27, 
1989,  follows: 

L  Introduction 

II.  Review  of  the  Decision  to  Lease-by- 
Application  in  the  Region 

III.  Final  Regional  Data  Adequacy 
Standards 

IV.  Issues  Affecting  Production  and 
Mining  in  the  Region 

Gary  A.  McVicker. 

Acting  State  Director. 

Dated:  May  22. 1989. 
[FR  Doc.  89-12618  Filed  5-2V-89;  8:45  am] 
•lUJNO  COOC  4310-U-M 

(NV-930-09-4212-24:  N-7674] 

Termination  of  Sogrogation  and 
Opening  Order;  Ntvada 

May  13, 1969. 

aqency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

SUMMARY:  The  notice  terminates  the 

segregative  effect  of  airport  lease 

application,  N-7874,  and  opens  the  lands 

to  the  operation  of  the  public  land  laws. 

including  location  under  the  mining 

laws. 

EFFECTIVE  DATE:  Jur^e  26. 1989. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ben  Collins,  District  Manager,  Bureau  of 
Land  Management.  Las  Vegas  District 
Office,  P.O.  Box  26569,  Las  Vegas, 
Nevada,  89128,  (702)  646-8800. 
SUPPt^MENTARY  INFORMATION:  Pursuant 
to  43  CFR  2091.3-2(a)(2),  the  segregative 
effect  on  the  following  described  lands 
will  terminate  on  or  before  June  26. 1989: 

Mount  Diablo  Mnidian,  Navcfla 

T.  24  S.,  R.  «1  E., 
Sec.  1?  SWVi" 

Sec.  2o!  N'/4,  SWV4.  N^SEVi.  SWV«SE'/« 
Sec.29.  N'.V'/i. 

The  airport  lease  application  was  filed 
by  the  Experimental  Aircraft 
Association  on  )uly  IB.  1973.  at  which 
time  the  lands  became  segregated  from 
all  forms  of  appropriation  under  the 
public  land  laws  and  location  under  the 
mining  laws. 

The  subject  application  hns  been 
rejected  and  the  case  closed. 

At  10:00  a.m..  on  June  28. 1989,  the 
land  will  be  open  to  the  operation  of  the 
public  land  laws,  subject  to  valid 
existing  rights.  All  valid  applicaitons 
received  prior  to  or  at  10:00  a.m.,  on  ]une 
26, 1989,  will  be  considered  as 
simultaneously  filed.  All  other 
applications  received  will  be  considered 
in  the  order  of  filing. 

At  10:00  a.m.,  on  June  26, 1989,  the 
land  will  also  be  open  to  location  under 
the  mining  laws. 

Appropriation  of  lands  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C,  section  38,  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determination  in  local 
courts. 

The  land  remains  open  to  mineral 
leasing  and  material  sale  laws. 
Edward  F.  Spang, 
State  Director.  Nevada. 
(FR  Doc.  8»-12608  Filed  5-25-89:  8:45  am] 

•lUINQ  CODE  4310-HC-M 


IOR-943-09-4214-10;  GP9-226:  OR-106771 

Order  Providing  for  Opening  of  Public 
Land;  Oregon 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 


SUMMARY:  This  action  will  open  3.26 
acres  of  reconveyed  public  land  to 
surface  entry.  The  land  has  been  and 
continues  to  be  open  to  mineral  leasing 
but  remains  closed  to  mining. 
EFFECTIVE  DATE:  July  3, 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 

Champ  Vaughan.  BLM  Oregon  State 
Office,  P.O.  Box  2965.  Portland.  Oregon 
97208.  503-231-6905. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  pursuant  to  the 
Recreation  and  Public  Purposes  Act  of 
June  14. 1926  (44  Stat.  741).  as  amended 
and  supplemented  (43  U.S.C  869  et  seq.], 
the  following  described  land  has  been 
voluntarilv  reconveyed  to  the  United 
States: 

Willamette  Meridian 
T.  22  S..  R.  10  E.. 

Sec.  14,  lot  161. 

The  area  described  contains  3.26 
acres  in  Deschutes  County,  Oregon. 

At  8:30  a.m.,  on  July  3, 1989.  the  above 
described  land  will  be  opened  to 
operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  any  segregations  of  record, 
and  the  requirements  of  applicable  law. 
All  valid  applications  received  at  or 
prior  to  8:30  a.m..  on  July  3, 1989.  shall 
be  considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 
B.  LaVelle  Black. 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 

Dated:May  18. 1989. 
[re  Doc.  89-12612  Filed  5-25-89;  8:45  am] 

BILUNO  CODE  4310-3}-M 


{CA-060-09;CACA  13781] 

California;  Realty  Action;  Correction  of 
L^nd  Description  for  Partial 
Termination  of  Classification  for 
Recreation  and  Public  Purposes 

Agency:  Bureau  of  Land  Management, 
Interior. 

Summary:  This  notice  will  correct  the 
description  of  lands  shown  in  a  parti.d 
termination  of  classification  for 
recreation  and  pubhc  purposes. 

For  Further  Information  Contact:  Mile 
Selman,  Palm  Springs-South  Coast  Area 
Office,  Bureau  of  Land  Management, 
1900  Tahquitz-McCallum  Way.  Suite  B- 
1,  Palm  Springs,  CA  92262. 

The  land  description  for  serial  No. 
CACA  13781,  54  FR  18159,  April  27. 1989 
is  hereby  corrected  to  read: 

San  Bernardino  Meridian 

T.  12  S..  R.  1  W.. 

Sec.24.EViNWV4. 


The  area  contains  80.00  acres  in  San 
Diego  County. 

Date:  May  IP.,1989. 

Nancy ).  Alex, 

Chief.  Lands  Section,  Branch  of  Adjudication 
and  Records. 

(FR  Doc.  8&-12611  Filed  5-25-89;  8:45  am] 

BtUJNO  CODE  431(M0-M 

INM-940-09-4214-10;  NM  NM  779621 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting,  Correction;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  will  correct  the 
error  in  the  land  description  in  a  Federal 
Register  notice  dated  March  17. 1989. 
The  land  description  published  at  54  FR 
12959-12960  on  March  29, 1989,  is  hereby 
corrected  as  follows: 

The  legal  land  description  on  page 
12960,  first  column,  line  11  of  the 
description,  which  reads  "Section  27, 
NEy4SWy4,  Sy2SWy4SEy4;"  is  hereby 
corrected  to  read  "section  27,  NEy4 

swy4.  sv2swy4,  SEy4;" 

FOR  FURTHER  INFORMATION  CONTACT: 

Clarence  F.  Hougland.  BLM,  New 

Mexico  State  Office,  P.O.  Box  1449, 

Santa  Fe,  New  Mexico  87504-1449,  505- 

988-6071. 

Gill>ert  O.  Lockwood. 

Acting  Associate  State  Director. 

May  16. 1989. 

[FR  Doc.  89-12609  Filed  5-25-89;  8:45  amj 

BILUNO  CODE  4310-^S-M 


Fisli  and  Wildlife  Service 

Klamath  Fishery  Management  Council 
Meetings 

AGENCY:  Department  of  the  Interior. 
action:  Notice  of  open  meetings. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  Fishery 
Management  Council,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460SS  et  seq.).  The  meeting  is 
open  to  the  public. 
DATES:  The  Klamath  Fishery 
Management  Council  will  meet  from  1:00 
p.m.  to  4:30  p.m.  on  Wednesday,  June  7. 
1989.  and  from  8:00  a.m.  to  12  noon  on 
Thursday,  June  8, 1989. 
PLACE:  The  meeting  will  be  held  at  the 
Red  Lion  Inn,  1929  4th  Street,  Eureka, 
California. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Ronald  A.  Iverson,  Project  Leader, 
U.S.  Fish  and  Wildlife  Service,  1312 
Fairlane  Road,  Yreka,  California  96097. 
telephone  (916)  842-5763. 

SUPPLEMENTARY  INFORMATION:  For 

background  information  on  the 
Management  Council,  please  refer  to  the 
notice  of  their  initial  meeting  that 
appeared  in  the  Federal  Register  on  July 
8, 1987  (52  FR  25639).  The  Council  will 
hear  a  report  on  the  status  of  1989  ocean 
salmon  fisheries;  will  discuss  future 
allocation  of  salmon  harvest  among  user 
groups:  and  will  begin  discussion  of 
long-term  planning  and  policy-making 
for  harvest  of  anadromous  stocks  of  fish 
originating  in  the  Klamath  River  basin. 

Dated:  May  11. 1989. 

Marvin  L  Plenert, 

Regional  Director.  U.S.  Fish  and  Wildlife 
Service. 

[FR  Doc.  89-12633  Filed  5-25-89;  8:45  amj 

BILUNQ  CODE  4310-SS-M 


National  Parle  Service 

Roosevelt  Recreational  Enterprises; 
Concession  Contract  Negotiations 

agency:  National  Park  Ser\'ice,  Interior. 
ACTION:  Public  notice. 

SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  extend  for  seven  (7)  days  the 
acceptance  of  applications  for  the 
concession  opportunity  at  Coulee  Dam 
National  Recreation  Area  now  operated 
by  Roosevelt  Recreational  Enterprises, 
to  July  10, 1989,  in  lieu  of  60  days 
following  the  notice  which  appeared  in 
the  Federal  Register,  Vol.  54,  No.  84, 
Wednesday,  May  3, 1989,  page  18941. 

EFFECTIVE  DATE:  July  10,  1989. 

ADDRESS:  Interested  parties  should 
contact  the  Regional  Director,  Pacific 
Northwest  Region,  83  South  King  Street. 
Suite,  212,  Seattle,  Washington  98104, 
for  information  as  to  the  requirements  of 
the  proposed  contract. 

SUPPLEMENTARY  INFORMATION:  The 

Secretary  will  consider  and  evaluate  all 
proposals  received  as  a  result  of  this 
notice.  Any  proposal,  including  that  of 
the  existing  concessioner,  must  be 
postmarked  or  hand  delivered  on  or 
before  July  10, 1989,  to  be  considered 
and  evaluated. 

Date:  May  17. 1989. 

Rory  D.  Westberg. 

Acting  Regional  Director  Pacific  Northwest 

Region. 

[FR  Doc.  89-12640  Filed  5-25-89:  8:45  am] 

BILUNQ  CODE  43IO-7tMI 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  In  Compensated 
Intercorporate  Hauling  Operations; 
Motor  Carriers 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

A.  1.  Parent  corporation  and  address 
of  principle  office:  Johnson  Trucking 
Company,  Inc..  Rt  60  West,  Lewisburg. 
West  Virginia  24901. 

2.  Wholly  owned  subsidiary  which 
will  participate  in  the  operations,  and 
addresses  of  its  respective  principle 
offices:  (a)  Johnson  Limestone  Company. 
Rt.  60,  West,  Lewisburg,  West  Virginia. 

3.  State(s)  of  Incorporation:  (a) 
Virginia. 

B.  1.  Super  Valu  Stores,  Inc.,  P.O.  Box 
990,  Minneapolis,  Minnesota  55440. 

2.  Subsidiaries: 


State  of 

incorporation 

Prefened 

Chaska.  MN 

Minnesota 

Products. 

Inc. 

1 

Shopko  Stores. 

Green  Bay.  Wl... 

Minnesota 

Inc 

SVS  Truckirtg. 

Eden  Prairie. 

MinrKfSOta 

Inc 

MN. 

T»»in  Valu 

Eden  Praine. 

Minnesota 

Stores.  Inc 

i     "'^- 

Noreta  R.  McGee. 

Secretary: 

(FR  Doc.  89-12558  Filed  5-25-89;  8.45  am] 

BILUNG  CODE  703S-01-M 


(Finance  Docket  No.  31456] 

Kansas  City  Southern  Raihway  Co.; 
Acquisition  and  Operation  of  Trackage 
Rights  Exemption — Arkansas  Central 
Railway  Co. 

Kansas  City  Southern  Railway  Co. 
(KCS)  has  filed  a  notice  of  exemption  to 
acquire  trackage  rights  to  operate  over  a 
1.3-mile  line  of  railroad  of  Arkansas 
Central  Railway  Co.  (ACR)  between 
Herzog  Stone  Products.  Inc.'s  stone 
quarry  near  South  Hatton.  AR.  and  KCS 
milepost  405  at  South  Hatton.  The 
transaction  was  expected  to  be 
consummated  immediately.' 


'  KCS  notes  that  it  has  tieen  providing  these 
operations  for  some  time  and  that  this  filing  was 
prompted  by  ACRs  filing  in  Finance  Docket  No. 
31405  Arkansas  Central  Railway  Co..  Inc  — 
Operation  E\cmption — Line  Of  Hcrroy  S>nnp 

Continued 
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Comments  must  be  Hied  with  the 
Commission  and  served  on:  (1)  W.J. 
Wochner.  Kansas  City  Southern 
Railway  Co..  301 W.  11th  Street.  Kansas 
City.  MO.  94105.  and  (2)  John  D.  Heffher. 
Cerst.  Heffner.  Foldes  &  Podgorsky, 
Suite  1107, 1700  K  St..  NW.,  Washington. 
DC2000a 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  infonnation,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  May  22. 1969. 

By  the  Commissioa  Jane  F.  MackalL 
Director,  OfTics  of  Proceedings. 
Konta  K.  McGm 
Secretary: 
[cK  Doc.  89-12846  Rled  5-25-89;  8:45  amj 

■iLUira  COOC  70If-01-« 


(Hnanc*  Docket  Na  314621 

Southern  Pacific  Traneportation  Co.; 
Trackage  Rights  Exemption 

St.  Louis  Southwestern  Railway 
Company  (Cotton  Belt)  has  agreed  to 
Krant  overhead  trackage  rights  to 
Southern  Pacific  Transportation 
Company  (SPT)  between  milepost  621.23 
et  or  near  Corsicana,  TX  and  milepost 
5  J3  or  at  near  Tyler,  TX.  a  distance  of 
approximately  88.3  miles.  Cotton  Belt  is 
part  of  the  Southern  PaciHc  Lines.  The 
t:ackage  rights  became  effective  on  May 
15,1989. 

This  notice  is  filed  under  49  CFR 
1180.2(d)  (3)  and  (7).  It  is  a  transaction 
within  a  corporate  family  that  will  not 
result  in  adverse  changes  in  service 
Lvels,  significant  operational  changes, 
cr  a  change  in  the  competitive  balance 
with  carriers  outside  the  corporate 
family  of  the  type  specifically  exempted 
from  prior  review  and  approval  undier  49 
CFR  1180.2(d)(3).  This  acquisition  of 
trackage  rights  is  also  an  exempt 
transaction  under  49  CKR  1180.2(d)(7). 
Petitions  to  revoke  the  exemption  under 
49  use.  10505(d)  may  be  filed  at  any 
time.  The  filing  of  a  petition  to  revoke 
will  not  stay  the  transaction.  Pleadings 
must  be  filed  with  the  Commission  and 
served  on  Gary  A.  Laakso.  Southern 
Pacific  Transportation  Company,  One 
Market  Plaza,  Room  846,  San  Francisco. 
CA  94105. 


Proiiiicti.  Inc.  to  "convert  its  private  indastri.il 
trackage  into  ■  common  carrier  mil  line."  ACR  hat 
filed  a  motion  to  diamii*  that  notice  and  ha*  raiaed 
arguments  concerning  this  agency's  turis«)iction  over 
th:s  line.  That  issue  will  be  addressed  in  Finance 
Docket  Nu.  3:405. 


As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN,  354. 1.CC. 
605  (1978).  as  modiHed  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  360 
I.C.C.  653  (1980). 

Dated:  May  la  1989. 

By  the  Commission,  Jane  F.  Mackall. 
Director,  Office  of  Proceedings. 
Norela  R.  McGoa, 
Secretary. 
[nt  Doc  89-12438  Filed  5-25-89;  &'45  am) 

BnXINOCOOC  7D3S-01-M 


(FInane*  Docket  No.  314S3] 

SL  Louie  Southweetem  Railway  Ca— 
Trackage  Rights  Exemption— Southern 
Pacific  Traneportation  Co. 

Southern  Pacific  Transportation      ' 
Company  (SPT)  has  agreed  to  grant 
overhead  trackage  rights  to  St  Louis 
Southwestern  Railway  Company 
(Cotton  Belt)  between  milepost  207.4  at 
or  near  San  Antonio.  TX  and  milepost 
621.23  at  or  near  Corsicana.  TX.  a 
distance  of  approximately  306.9  miles. 
Cotton  Belt  is  part  of  the  Southern 
Pacific  Lines.  The  trackage  rights 
became  effective  on  May  15. 1989. 

This  notice  is  filed  under  49  CFR 
1180.2(d)  (3)  and  (7).  It  is  a  transaction 
within  a  corporate  family  that  will  not 
result  in  adverse  changes  in  service 
levels,  significant  operational  changes, 
or  a  change  in  the  competitive  balance 
with  carriers  outside  the  corporate 
family  of  the  type  specifically  exempted 
from  prior  review  and  approval  under  49 
CFR  1180.2(dJ(3).  This  acqui.iition  of 
trackage  rights  is  also  an  exempt 
transaction  under  49  CFR  1180.2(d)(7). 
Petitions  to  revoke  the  exemption  under 
49  U.S.C.  10505(d)  may  be  filed  at  any 
time.  The  filing  of  a  petition  to  revoke 
will  not  stay  the  transaction.  Pleadings 
must  be  filed  with  the  Commission  and 
served  on  Gary  A.  Laakso.  St.  Louis 
Southwestern  Railway  Company.  One 
Market  Plaza,  Room  846,  San  Francisco, 
CA  94105. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354 1.CC. 
605  (1978).  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  360 
ICC.  653  (1980). 

Dated:  May  17. 1989. 


By  the  Commission.  Jane  P.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGee. 
Secretary. 

(FR  Do&  89-12438  Filed  5-25-80;  8:45  am) 
BILUNO  CODE  70M-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Anile  State  Une  Ptiarmacy;  Revocation 
of  Registration 

On  March  10. 1989.  the  Administrator 
of  the  Drug  Enforcement  Administration 
(DEA),  issued  an  Order  to  Show  Cause 
end  Immediate  Suspension  of 
FxCgistration  proposing  to  revoke  DEA 
Certificate  of  RegistraticHi  AA298S349. 
previously  issued  to  Angelo  C.  Anile, 
R.Ph.,  d/b/a  Anile  State  Line  Pharmacy 
(Respondent),  of  3711  Pennsylvania 
Avenue,  Weirton,  West  Virginia,  and  to 
deny  any  pending  applications  for 
renewal  of  the  pharmacy's  registration. 
The  basis  for  the  issuance  of  the  Order 
to  Show  Cause  was  that  the  pharmacy's 
continued  registration  was  inconsistent 
with  the  public  interest. 

The  Order  to  show  Cause  was  served 
personally  at  Respondent's  registered 
location  on  March  15. 1989.  The  Order  to 
Show  Cause  also  immediately 
suspended  Respondent's  DEA 
Certificate  of  Registration  during  the 
pendency  of  administrative  proceedings 
on  the  ground  that  the  pharmacy's 
continued  registration  posed  an 
imminent  threat  to  the  public  health  and 
safety.  During  the  service  of  the  Order  to 
Show  Cause,  DEA  Special  Agents  and 
Diversion  Investigators  seized 
Respondent's  DEA  Certificate  of 
Registration,  unused  order  forms  and 
controlled  substances  pursuant  to  the 
suspension  order. 

More  than  thirty  days  have  elapsed 
since  Respondent  received  the  Order  to 
Show  Cause.  He  has  not  filed  either  a 
request  for  a  hearing  or  a  written 
statement  on  his  behalf.  Therefore,  the 
Administrator  concludes  that 
Respondent  has  waived  his  opportunity 
for  a  hearing  on  the  issues  raised  in  the 
Order  to  Show  Cause  and  pursuant  to  21 
CFR  1301.54(e).  enters  this  final  order 
based  upon  the  information  contained  in 
the  DEA  investigative  file. 

The  Administrator  finds  that  on  May 
20. 1988,  investigators  from  the  West 
Virginia  Board  of  Pharmacy  performed  a 
controlled  substance  audit  at 
Respondent's  pharmacy.  The  audit 
covered  the  period  from  May  1. 1987.  to 
May  20, 1988.  and  revealed  excessive, 
unexplained  shortages  of  nearly  159,000 


dosage  units  of  Schedule  II-IV 
controlled  substances. 

Subsequent  to  the  completion  of  the 
audit  by  the  West  Virginia  Board  of 
Pharmacy,  the  Weirton.  West  Virginia 
Police  received  reliable  information 
from  four  individuals  who  admitted  to 
obtaining  controlled  substances  from  the 
pharmacy  during  a  five-year  period 
without  presenting  prescriptions  or 
receiving  physicians'  approval  for  the 
drugs.  The  individuals  also  stated  that 
both  Respondent  and  Sheldon  Hess,  a 
registered  pharmacist  at  the  pharmacy 
would  dispense  the  controlled 
substances  to  them  in  that  manner. 

Based  upon  the  results  of  the  audit 
and  the  information  received  from  the 
four  individuals,  on  July  6, 1988,  the 
Weirton,  West  Virginia  Police  and  the 
DEA  Charleston.  West  Virginia  Resident 
Office  served  a  Federal  search  warrant 
at  the  pharinacy.  All  controlled 
substance  records  were  seized  and  a 
controlled  substance  inventory  was 
performed  on  that  date.  Using  the  seized 
pharmacy  records  and  information 
received  from  the  pharmacy's  suppliers 
and  wholesalers,  DEA  Diversion 
Investigators  performed  another 
selective  audit  of  the  pharmacy's 
controlled  substance  stock.  The  audit 
revealed  the  following  shortages  of 
controlled  substances  for  the  period 
from  May  1, 1987,  to  July  6, 1983: 19,973 
dosage  units  of  Didrex  50  mg.,  a  67.5% 
shortage:  5,591  dosage  units  of  Talwin 
NX,  a  46.73%  shortage;  1,303  dosage 
units  of  Tylenol  #3  with  codeine,  a 
44.21%  shortage;  36.035  dosage  units  of 
Tylenol  #3  with  codeine,  a  69.89% 
shortage;  33.485  dosage  units  of  Tylenol 
#4  with  codeine,  a  67.34%  shortage; 
13,826  dosage  units  of  Ativan  (combined 
totals  for  0.5  mg.  and  1  mg.  strengths),  a 
43.53%  shortage;  and  57,510  dosage  units 
of  phentermine  (combined  totals  for  all 
strengths),  a  79.21%  shortage.  A  separate 
audit  conducted  of  the  pharmacy's 
Xanax  and  Valium  stock  for  the  period 
from  May  1, 1987,  to  May  20. 1988. 
revealed  shortages  of  5,591  dosage  units 
of  Xanax  (combined  totals  for  0.5  mg. 
and  1  mg.  strengths)  a  38.32%  shortage; 
and  11,066  dosage  imits  of  Valium 
(combined  totals  for  all  strengths  of 
tablets),  a  28,78%  shortage. 

Also  in  July  1988,  DEA  Diversion 
Investigators  interviewed  thirteen 
persons  who  admitted  to  receiving 
controlled  substances  from  Respondent 
and/or  Sheldon  Hess  at  the  pharmacy 
without  presenting  prescriptions  or 
obtaining  physicians'  approval. 
Prescriptions  from  the  pharmacy  were 
shown  to  three  physicians  whose  names 
appeared  on  controlled  substance 
prescriptions  issued  in  some  of  the 


Federal  Register  /  Vol.  54,  No.  101  /  Friday.  May  26,  1989  /  Notices 


22819 


names  of  persons  described  above. 
These  physicians  claimed  that  they 
never  issued  the  prescriptions  or 
authorized  the  dispensing  of  controlled 
substances  to  those  persons.  Some  of 
the  individuals  whose  names  appeared 
on  the  prescriptions  found  in  the 
pharmacy  had  moved  to  California  in 
1982,  yet  continued  to  have  prescriptions 
filled  in  their  names  several  years  later. 
Two  individuals  also  admitted  to 
receiving  controlled  substances  from 
Respondent  in  exchange  for  performing 
sexual  favors. 

On  February  6, 1989,  in  the  United 
States  District  Court  for  the  Northern 
District  of  West  Virginia,  Sheldon  Hess 
pleaded  guilty  to  a  four-count 
information  charging  him  with  one  count 
of  violating  21  U.S.C.  843(a)(4)(a), 
furnishing  false  or  fraudulent 
information  in  a  record  required  to  be 
kept,  and  two  counts  of  violating  21 
U.S.C.  841(a)(1),  unlawful  distribution  of 
controlled  substances.  All  of  the  charges 
resulted  from  the  investigation  of  Mr. 
Hess'  unlawful  dispensing  practices  at 
the  pharmacy.  Mr.  Hess  has  yet  to  be 
sentenced  and  continues  to  work  as  a 
registered  pharmacist  at  Respondent's 
pharmacy. 

On  February  23, 1989,  DEA  Diversion 
Investigators  interviewed  a  woman  who 
admitted  that  she  obtained  controlled 
substances  for  her  daughter  from 
Respondent's  pharmacy  pursuant  to 
fraudulent  prescriptions  since  1981.  She 
also  admitted  to  having  one  of  the 
fraudulent  prescriptions  refilled  as 
recently  as  February'  19, 1989.  The 
original  fraudulent  prescription  was  for 
meprobamate  and  was  allegedly  called 
into  the  pharmacy  on  June  26, 1988.  The 
physician  whose  name  appeared  on  the 
prescription  denied  issuing  or 
authorizing  the  prescription. 

On  March  3, 1989,  DEA  Investigators 
received  permission  from  Respondent 
and  his  attorney  to  remove  all  controlled 
substance  prescriptions  filled  at  the 
pharmacy  since  July  6, 1988.  Using  the 
prescriptions,  the  Weirton.  West 
Virginia  Police  verified  that  both 
Respondent  and  Mr.  Hess  have 
continued  to  unlawfully  dispense 
controlled  substances  pursuant  to 
fraudulent  prescriptions. 

In  determining  whether  a  registrant's 
DEA  Certificate  of  Registration  is 
inconsistent  with  the  public  interest,  the 
Administrator  considers  the  following 
factors  enumerated  in  21  U.S.C.  823(f) 
and  824(a](4]: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  of 
professional  disciphnary  authority. 


(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  Slate. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

The  information  in  this  case  primarily 
relates  to  the  second,  fourth  and  fifth 
factors.  Respondent,  through  his 
pharmacy,  was  responsible  for  the 
diversion  of  huge  quantities  of 
controlled  substances.  In  a  fourteen- 
month  period,  he  could  not  account  for 
almost  170,000  dosage  units  of 
controlled  substances.  In  addition,  he 
and  Mr.  Hess  filled  controlled  substance 
prescriptions  they  knew,  or  should  have 
known,  were  not  legitimate.  They 
dispensed  controlled  substances  without 
receiving  prescriptions  or  physicians' 
authorizations,  sometimes  in  exchange 
for  sexual  favors.  Little,  if  any.  activity 
relating  to  controlled  substances  at 
Respondent's  pharmacy  could  be 
categorized  as  legitimate.  There  is  no 
doubt  that  Respondent  flagrantly 
abused  his  controlled  substance 
registration  and  showed  no  regard  for 
the  effect  his  actions  may  have  had  on 
the  community  and  on  the  individuals  to 
whom  he  supplied  drugs. 

No  evidence  has  been  presented 
which  justifies  or  mitigates  the  activities 
which  took  place  in  Respondent's 
pharmacy.  Instead,  the  evidence 
overwhelmingly  suggests  that 
Respondent's  controlled  substance 
handling  practices  pose  an  imminent 
threat  to  the  public  health  and  safety 
and,  clearly,  his  continued  registration  is 
contrary  to  the  public  interest. 

Accordingly,  pursuant  to  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b).  the 
Administrator  of  the  Drug  Enforcement 
Administration  orders  that  DE.^ 
Certificate  of  Regist.'-ation  AA2985348. 
previously  issued  to  Angelo  C.  Anile. 
R.Ph.,  d/b/a  Anile  State  Line  Pharmacy, 
be,  and  it  hereby  is,  revoked.  The 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of  said 
registration  be.  and  they  hereby  are. 
denied. 

At  the  time  the  Order  to  Show  Cause 
and  Immediate  Suspension  of 
Registration  was  served  at  Anile  State 
Pharmacy,  all  controlled  substances 
possessed  by  the  pharmacy  under  the 
authority  of  the  then-suspended 
registration  were  placed  under  seal  and 
removed  for  safekeeping.  21  U.S  C.  824(0 
provides  that  no  disposition  may  be 
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made  of  such  controlled  substances 
under  seal  until  all  appeals  have 
concluded  or  until  the  time  for  taking 
appeal  has  elapsed.  Accordingly,  these 
controlled  substances  shall  remain 
under  seal  until  June  26, 1989.  or  until 
any  appeal  of  this  order  has  been 
concluded.  At  that  time,  all  such 
controlled  substances  shall  be  forfeited 
to  the  United  States  and  shall  be 
disposed  of  pursuant  to  21  U.S.C.  661(e). 

This  order  is  effective  May  26, 1989. 
|ohn  C.  Lawn, 
Administrator 

Dated:  May  19, 1989. 

(FR  Doc.  89-12614  Filed  5-25-89;  8:45  am] 
■ILUNG  COOe  4410-0»-« 


Drug  Enforc«m«nt  Administration 
Manufacturer  of  Controltad 
SutMtancaa;  Janssan  Inc.;  Ragistration 

By  Notice  dated  January  25. 1989,  and 
published  in  the  Federal  Register  on 
February  7, 1989,  (54  FR  6040).  Janssen 
Inc..  HC  02  Box  19250.  Gurabo.  Puerto 
Rico  00658-9629.  made  application  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below: 


Orug 

Schedule 

Alfentarm  (9737) 

II 

Sufentanil  (9740) 

II 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
\  1301..54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  May  19. 1988. 
Gene  R.  HaisUp. 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

|FR  Doc.  89-12655  Filed  5-25-89:  8:45  am) 

BtLUNO  COOE  4410-OMI 


[Docl(«t  No.  89-10] 

Anttiony  E.  Narducci,  IM.D.;  Revocation 
of  Registration 

On  January  9, 1989,  the  Administrator 
of  the  Drug  Enforcement  Administration 
(DEA),  issued  an  Order  to  Show  Cause 
and  Immediate  Suspension  of 
Registration  to  Anthony  E.  Narducci, 


M.D.  (Respondent),  of  2810  State  Street, 
Erie,  Pennsylvania,  proposing  to  revoke 
DEA  Certificate  of  Registration 
AN0420783,  and  to  deny  any  pending 
applications  for  renewal  of  his 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  basis  for  the  issuance 
of  the  Order  to  Show  Cause  was  that 
Respondent's  continued  registration  was 
inconsistent  with  the  public  interest 
based  upon  his  improper  and  unlawful 
handling  of  controlled  substances. 

The  Order  to  Show  Cause  was  served 
on  Respondent  on  January  10, 1989.  The 
Order  to  Show  Cause  also  ordered  the 
immediate  suspension  of  Respondent's 
current  DEA  Certificate  of  Registration, 
during  the  pendency  of  administrative 
proceedings,  on  the  ground  that  his 
continued  registration  posed  an 
imminent  threat  to  the  public  health  and 
safety.  During  service  of  the  Order  to 
Show  Cause,  DEA  Special  Agents  and 
Diversion  Investigators  seized. 
Respondent's  DEA  Certificate  of 
Registration  and  unused  order  forms 
pursuant  to  the  suspension  order.  No 
controlled  substances  were  found  or 
seized  at  that  time. 

Respondent,  through  counsel,  timely 
filed  a  request  for  hearing  on  the  issue 
raised  in  the  Order  to  Show  Cause.  The 
matter  was  placed  on  the  docket  of 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Respondent  later  filed  a  motion 
to  withdraw  his  earlier  request  for  a 
hearing  and,  on  April  18. 1989.  the 
Administrative  Law  Judge  terminated 
the  proceedings  before  her.  The 
Administrator  determines  that 
Respondent  has  waived  his  opportunity 
for  a  hearing  on  the  issue  raised  in  the 
Order  to  Show  Cause  and  pursuant  to  21 
CFR  1301.54(c)  enters  this  final  order 
based  upon  the  information  contained  in 
the  DEA  investigative  file. 

The  Administrator  finds  that,  between 
June  1985  and  October  1987,  Respondent 
received  three  verbal  warnings  from  the 
Pennsylvania  Bureau  of  Narcotics 
Investigation  and  Drug  Control  (BNIDC) 
concerning  his  improper  prescribing  of 
Doriden,  Tylenol  with  codeine,  Talwin, 
and  pyribenzamine.  Individually,  each 
of  these  drugs  is  highly  abused  in  the 
Erie,  Pennsylvania  area,  and  the 
combinations  of  Doriden  and  Tylenol 
with  codeine  and  Talwin  and 
pyribenzamine  are  also  highly  abused  in 
that  area.  Despite  the  warnings. 
Respondent  continued  issuing  large 
quantities  of  prescriptions  for  those 
drugs. 

In  December  1988,  the  DEA  Pittsburgh 
Resident  Office,  the  Pennsylvania 
BNIDC  and  the  Pittsburgh  Police 
Department  initiated  an  investigation 
concerning  Respondent's  controlled 
substance  prescribing  and  dispensing 


practices.  A  review  of  Respondent's 
registration  history  with  the  Drug 
Enforcement  Administration  indicates 
that  since  November  1983,  he  has  been 
registered  to  handle  only  Schedule  III 
narcotic  controlled  substances. 
Cooperating  witnesses  informed  DEA 
that  since  1983,  Respondent  routinely 
issued  numerous  Schedule  II 
prescriptions  to  approximately  48 
individuals.  Pennsylvania  pharmacy 
reporting  records  corroborated  the 
witnesses'  allegations.  Most  of  the  48 
individuals  receiving  the  drugs  from 
Respondent  are  known  drug  abusers  or 
drug  dealers.  A  review  of  criminal  court 
records  also  revealed  that  a  majority  of 
those  individuals  have  previoous  drug- 
related  convictions  or  pending  cases 
involving  drug  charges.  Based  upon  the 
pharmacy  records,  it  is  estimated  that 
Respondent  issued  unlawful 
prescriptions  for  approximately  5,000 
dosage  units  of  Schedule  II  controlled 
substances  per  month. 

Several  registered  pharmacists  in  the 
area  were  questioned  regarding 
Respondent's  controlled  substance 
issuing  practices.  Many  referred  to  him 
as  a  "script  writer,"  implying  that  he 
issued  a  multitude  of  controlled 
substance  prescriptions  for  other  than 
legitimate  medical  purposes.  Some 
stated  that  they  would  not  fill  his 
prescriptions  and  others  indicated  that 
they  would  only  fill  prescriptions  issued 
by  him  after  checking  the  patients' 
names  with  BNIDC. 

During  the  investigation.  Respondent's 
former  receptionist  was  also 
interviewed.  She  stated  that  most  of 
Respondent's  "patients"  were  drug 
addicts.  The  mother  of  one  of 
Respondent's  alleged  patients  called 
and  pleaded  with  Respondent  not  to 
issue  any  more  prescriptions  for 
controlled  substances  to  her  daughter, 
since  she  was  a  drug  addict.  Respondent 
ignored  her  pleas  and  continued  to  issue 
controlled  substance  prescriptions  to  her 
daughter.  A  registered  pharmacist  in  the 
area  also  called  Respondent  to  advise 
him  that  a  number  of  the  persons  to 
whom  he  had  issued  controlled 
substance  prescriptions  were  drug 
addicts.  Again,  Respondent  failed  to 
heed  her  advice  and  continued  to  issue 
controlled  substance  prescriptions  to 
those  individuals. 

As  part  of  the  investigation,  a 
cooperating  individual  informed  DEA 
that  she  began  seeing  Respondent  in 
1982  in  order  to  obtain  controlled 
substance  prescriptions.  She  could  not 
recall  Respondent  ever  performing  a 
medical  examination  on  her.  She  stated 
that,  during  her  visits  to  him  in  the 
summer  of  1984,  Respondent  began  to 


touch  parts  of  her  body  for  reasons 
other  than  to  conduct  medical 
examinations.  Eventually,  she  consented 
to  performing  sexual  favors  for 
Respondent  in  exchange  for  receiving 
either  controlled  substances  or 
controlled  substance  prescriptions.  She 
continued  this  arrangement  with 
Respondent  at  his  medical  office  and 
home  from  the  summer  of  1984  to  March 
1988.  Often,  he  would  give  her  $25.00  per 
visit  for  her  services,  in  addition  to  the 
controlled  substances  or  prescriptions. 
The  controlled  substances  or 
prescriptions  she  received  from 
Respondent  included  Percocet, 
Percodan,  Tussionex,  Hycodan, 
Dexedrine,  Valium,  Levodromoran, 
Biphetamine,  Nembutal,  Tuinal.  Tylenol 
^2  with  codeine  and  Doriden. 

On  December  14, 1988,  the 
cooperating  witness  assisted  in  an 
undercover  criminal  investigation  of 
Respondent.  A  tape-recorded 
conversation  revealed  that  she 
requested  a  Tuinal  prescription  from 
Respondent.  He  refused,  citing  recent 
drug  arrests  involving  that  drug.  Instead, 
he  issued  her  a  prescription  for 
Nembutal  for  other  than  a  legitimate 
medical  purpose  and  without  conducting 
any  medical  examination.  When 
Respondent  requested  that  she  pay  for 
the  prescription,  the  cooperating  witness 
reminded  him  that  she  had  not  paid  him 
in  the  past  for  the  prescriptions.  The 
cooperating  witness  also  identified  three 
other  women  who  performed  sexual 
favors  in  exchange  for  controlled 
substances  or  prescriptions  from 
Respondent. 

Another  cooperating  witness  was 
interviewed  in  January  1989.  She 
admitted  that  she  had  been  a  drug 
addict  since  she  was  13  years  old.  She 
first  abused  mariiuana  and  then  abused 
Talwin.  She  began  seeing  Respondent  in 
1980.  after  she  was  informed  by  a  friend 
that  Respondent  was  an  "easy  mark." 
When  she  first  visited  Respondent's 
office,  she  recognized  several  of  his 
patients  as  drug  addicts  from  the  Erie 
area.  She  stated  that  she  never  was 
medically  examined  by  Respondent. 
During  her  visits  to  Respondent,  she 
received  Tuinal,  Seconal,  Percocet, 
Percodan,  biphetamine  and  Tussionex. 
As  she  continued  to  see  Respondent,  he 
stopped  charging  her  for  her  visits  and 
prescriptions.  Respondent  then  began 
asking  her  to  come  to  his  office  on 
Saturdays  at  closing  time.  During  one  of 
her  visits.  Respondent  placed  a  pillow 
on  the  floor  in  front  of  his  chair  and  told 
the  woman  to  make  herself  comfortable. 
He  then  began  to  remove  his  pants.  At 
that  point,  the  woman  told  Respondent 
she  would  report  him  to  the  authorities. 


She  informed  DEA  Investigators  that  she 
stopped  seeing  Respondent  in  late  1987 
when  she  became  pregnant.  She  is 
currently  undergoing  counseling  and 
treatment  for  her  drug  addiction.  A 
review  of  controlled  substance  records 
for  this  woman  revealed  that  she 
received  prescriptions  from  Respondent 
for  Percocet,  Percodan,  diazepam, 
Hycomine.  APAP  with  codeine.  Tylox, 
Centrax,  Xanax,  Tuinal  and  Tylenol 
with  codeine  on  a  regular  basis  from 
January  1986  to  March  1987. 

On  March  10. 1989,  in  the  United 
States  District  Court  for  the  Western 
District  of  Pennsylvania,  Erie  Division, 
Respondent  entered  pleas  of  guilty  to 
five  counts  of  violation  of  21  U.S.C. 
841(a)(1),  all  felony  offenses  relating  to 
controlled  subtsances.  Respondent  has 
yet  to  be  sentenced  on  those  charges. 

In  determining  whether  a  registrant's 
continued  registration  is  inconsistent 
with  the  public  interest,  the 
Administrator  considers  the  following 
factors  listed  in  21  U.S.C.  823(f);  and 
referred  to  in  21  U.S.C.  824(a)(4): 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

In  this  case,  the  second,  third,  fourth 
and  fifth  factors  are  relevant.  All  of  the 
evidence  in  this  case  indicates  that 
Respondent  misused  his  controlled 
substance  handling  privileges  to 
unlawfully  prescribe  dangerous 
controlled  substances  to  several 
individuals  for  other  than  legitimate 
medical  purposes.  Most  of  his  "patients" 
were  known  drug  addicts  or  dealers.  On 
several  occasions,  his  motivation  for 
issuing  prescriptions  or  dispensing  drugs 
was  the  promise  or  grant  of  sexual 
favors  or  money  from  these  individuals. 

To  say  that,  as  a  result  of  his  unlawful 
activities,  Respondent's  continued 
registration  posed  a  threat  to  the  public 
health  and  safety  would  be  an 
understatement.  Even  after  he  was 
warned  by  State  authorities,  a  registered 
pharmacist,  and  a  concerned  parent  of 
one  of  his  drug-addicted  "patients," 
Respondent  made  no  effort  to  cease  his 
abhorrent  practices.  As  a  result  of  his 
unlawful  activities.  Respondent  was 
responsible  for  a  significant  portion  of 


the  unlawful  diversion  of  controlled 
substances  in  the  Erie.  Pennsylvania 
area.  He  also  continued  to  supply 
controlled  substances  to  nearly  50 
known  drug  addicts.  It  is  clear  that  he 
showed  absolutely  no  concern  or  regard 
for  the  detrimental  effect  his  prescribing 
and  dispensing  practices  were  having  on 
his  "patients"  or  the  community  itself. 

The  DEA  investigative  file  reveals 
absolutely  no  positive  information 
concerning  Respondent  or  his  controlled 
substance  handling  practices.  In 
addition,  Respondent  chose  not  to 
present  any  information,  either  in 
testimonial  or  documentani'  form,  on  his 
behalf.  Therefore,  after  a  thorough 
consideration  of  the  entire  record  in  this 
matter,  the  Administrator  finds  that 
Respondent's  continued  registration 
would  be  contrary  to  the  public  interest 
and  would  pose  a  continuing  threat  to 
the  health  and  safety  of  his  community. 
Thus,  his  DEA  registration  must  be 
revoked. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  :n  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  orders  that  DE^  Certificate  of 
Registration  AN0420783.  previously 
issued  to  Anthony  E.  Narducci,  M.D..  be. 
and  it  hereby  is,  revoked.  The 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of  said 
registration  be,  and  they  hereby  are. 
denied. 

This  order  is  effective  May  26. 1989 

Dated:  May  19, 1989. 
)ohn  C.  Lawn, 
Administrator. 
(FR  Doc.  89-12615  Filed  5-25-89;  8:45  am) 

BILLING  COOE  4410-OS-4I 


[DocketNo.87-S8| 

Donald  IMorton  Stevens,  MJ}^ 
Revocation  of  Registration 

On  June  15. 1987.  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DE.^),  issued  an  Order 
to  Show  Cause  to  Donald  Morton 
Stevens.  M.D.  (Respondent),  of  405 
Washington  Street.  Alexandria. 
Kentucky  41001.  proposing  to  revoke  his 
DEA  Certificate  of  Registration 
AS3014660.  and  to  deny  any  pending 
applications  for  registration  as  a 
practitioner  under  21  U.S.C.  823(f).  The 
Order  to  Show  Cause  alleged  that 
Respondent  was  not  authorized  to 
handle  controlled  substances  in  the 
Commonwealth  of  Kentucky  due  to  a 
tem.porary  order  of  restriction  issued  on 
November  20, 1986.  by  the 
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Commonwealth  of  Kentucky.  State 
Board  of  Medical  Licensure,  whereby 
Respondent  was  not  allowed  to 
prescribe  and/or  dispense  controlled 
substances  during  the  pendency  of 
proceedings  against  his  medical  license. 
In  addition,  the  Order  to  Show  Cause 
alleged  that  Respondent's  continued 
registration  would  be  inconsistent  with 
the  public  interest  as  that  term  is  used  in 
21  U.S.C.  823(f)  and  824(a)(4). 

Respondent,  through  counsel, 
requested  a  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause  and  the 
matter  was  docketed  before 
Adminstrative  Law  Judge  Mary  Ellen 
Bittner.  On  October  13. 1987. 
Government  counsel  filed  a  motion  for 
summary  disposition  based  on  the  fact 
that  the  temporary  order  of  restriction 
issued  by  the  State  Board  of  Medical 
Licensure  was  still  in  effect,  and 
Respondent  was  therefore  not 
authorized  to  handle  controlled 
substances  by  the  state  in  which  he 
practiced.  Respondent  was  given  an 
opportunity  to  file  a  response  to  the 
Government's  motion.  Respondent 
requested  an  extension  of  time  and  was 
given  until  December  1. 1987.  to  file  such 
a  response. 

Respondent  did  not  file  a  response  to 
the  Government's  motion  and  on 
December  17. 1987,  the  Administrative 
Law  Judge  issued  her  opinion  and 
recommended  decision.  Judge  Bittner 
concluded  that  Respondent  was  not 
authorized  by  the  state  to  handle 
controlled  substances  and  therefore. 
DEA  cannot  register  him.  Judge  Bittner 
recommended  that  Respondent's  DEA 
Certificate  of  Registration  be  suspended 
rather  than  revoked  pending  final  action 
by  the  medical  board.  Once  the  state 
action  was  complete.  Judge  Bittner 
recommended  that  the  Administrator 
direct  the  Administrative  Law  Judge  to 
take  appropriate  action. 

Pursuant  to  21  CFR  1316.66,  on 
December  22. 1987.  Government  counsel 
filed  exceptions  to  Judge  Bittner's 
recommended  decision  arguing  that 
Respondent's  registration  be  revoked 
rather  than  suspended.  On  January  11. 
1988,  Respondent  also  filed  exceptions 
to  the  Administrative  Law  Judge's 
opinion.  Respondent  stated  that  a 
settlement  had  been  reached  regarding 
his  medical  license  with  the  Kentucky 
State  Board  of  Medical  Licensure  which 
would  become  effective  January  21, 
1988.  As  part  of  the  settlement. 
Respondent's  license  to  practice 
medicine  would  be  placed  on  probation 
for  five  years.  In  addition,  for  two  years. 
Respondent  would  only  be  permitted  to 
handle  Schedule  11  controlled 
substances  for  institutionalized  patients 


in  hospitals  and  nursing  homes  and 
would  not  be  permitted  to  handle 
certain  Schedule  III  controlled 
substances.  On  February  2, 1988,  in  an 
agreed  order  of  probation,  the 
Commonwealth  of  Kentucky.  State 
Board  of  Medical  Licensure  accepted  the 
settlement  terms. 

On  February  10. 1988,  the 
Adminstrative  Law  Judge  issued  a 
Memorandum  to  Counsel  and  Order  for 
Prehearing  Statements,  reopening  the 
proceedings  before  the  Administrative 
Law  Judge  and  ordering  that  both 
parties  file  prehearing  statements.  The 
prehearing  statements  were  to  include. 
inter  alia,  a  list  of  proposed  witnesses,  a 
summary  of  each  witness'  testimony  and 
a  list  of  proposed  documentary 
evidence.  In  the  Memorandum  to 
Counsel  and  Order  for  Prehearing 
Statements.  Judge  Bittner  cautioned  both 
parties  that,  "evidence  not  disclosed  in 
the  prehearing  statement,  or  per 
instructions  during  a  prehearing 
conference,  is  not  likely  to  be  admitted 
at  the  hearing  over  objection." 

In  his  prehearing  statement, 
Respondent  specifically  listed  the  names 
of  two  potential  witnesses  and  then 
listed  three  groups  of  potential 
witnesses.  Respondent  himself  was  not 
listed  as  a  potential  witness. 

Following  a  prehearing  conference 
conducted  by  telephone  on  June  29, 1988, 
the  Administrative  Law  Judge  issued  a 
Prehearing  Ruling.  Government  counsel 
was  ordered  to  supply  Respondent  with 
certain  information  by  July  25, 1988. 
Respondent's  counsel  was  ordered  to 
provide  the  Government  by  September 
12, 1988.  with  a  list  of  specific  witnesses 
as  well  as  a  summary  of  the  testimony 
of  each  witness  and  a  list  of  any 
documents  he  intended  to  introduce  at 
the  hearing  in  addition  to  those  already 
listed  in  his  prehearing  statement  as 
well  as  copies  of  all  of  the  documents. 
Judge  Bittner  cautioned  both  parties  that 
no  additional  testimony  or  documents 
were  likely  to  be  admitted  over 
objection  other  than  that  already 
disclosed  in  the  prehearing  statements 
or  that  would  be  disclosed  pursuant  to 
the  prehearing  ruling. 

The  hearing  was  scheduled  to  begin 
on  October  25, 1988,  in  Louisville, 
Kentucky.  Subsequently,  it  was 
tletermined  that  both  of  the 
Governments  witnesses  would  be 
unable  to  attend  the  hearing  and  it  was 
therefore  rescheduled  to  begin  on 
January  24, 1989,  in  Louisville,  Kentucky. 

On  October  4, 1988,  Government 
counsel  sent  a  letter  to  the 
Administrative  Law  Judge,  with  a  copy 
to  Respondent's  counsel,  stating  that  the 
Government  had  not  received  any 


information  from  Respondent's  counsel 
as  ordered  in  the  Prehearing  Ruling 
dated  June  29, 1988.  On  December  23, 

1988,  Government  counsel  filed  a  motion 
to  strike  portions  of  Respondent's 
prehearing  statement  in  light  of 
Respondent's  failure  to  comply  with  the 
Administrative  Law  Judge's  Prehearing 
Ruling.  The  Government  contended  that 
Respondent  should  only  be  permitted  to 
call  as  witnesses  at  the  hearing  the  two 
individuals  specifically  named  in 
Respondent's  prehearing  statement  and 
should  not  be  permitted  to  introduce  any 
documents  at  the  hearing. 

On  January  5, 1989,  a  telephonic 
conference  was  held  regarding  the 
Government's  motion  to  strike. 
Respondent's  counsel  consented  to  the 
Government's  motion,  however,  he 
requested  that  Repsondent  be  permitted 
to  testify  at  the  hearing  and  to  introduce 
the  order  of  the  Kentucky  State  Board  of 
Medical  Licensure.  On  June  5, 1989, 
Judge  Bittner  issued  a  Memorandum  to 
Counsel  and  Ruling  on  Motion  to  Strike. 
The  Administrative  Law  Judge  granted 
the  Government's  motion  to  strike  as  to 
all  documents  except  the  order  of  the 
Board  of  Medical  Licensure.  Judge 
Bittner  further  granted  the  motion  to 
strike  as  to  all  witnesses  not  specifically 
named  in  Respondent's  prehearing 
statement  except  Respondent  himself, 
provided  that  Government  counsel  be 
provided  with  a  summary  of 
Respondent's  proposed  testimony  on  or 
before  January  9, 1989.  In  addition,  the 
hearing  was  rescheduled  to  begin  on 
February  7. 1989,  in  Washington.  D.C. 

On  February  3, 1989,  Respondent's 
counsel  notified  the  Administrative  Law 
Judge  and  Government  counsel  that 
Respondent  wished  to  withdraw  his 
request  for  a  hearing  and  instead, 
submit  a  written  statement  pursuant  to 
21  CFR  1301.54(c).  In  a  Memorandum  to 
Counsel  dated  February  3, 1989,  Judge 
Bittner  cancelled  the  hearing  and  gave 
Respondent  until  February  24, 1989,  to 
file  a  written  statement.  On  February  23, 

1989,  Respondent  filed  his  written 
statement  and  on  March  2, 1989.  the 
Administrative  Law  Judge  terminated 
the  proceedings  before  her.  The 
Administrator  now  enters  his  final  order 
in  this  matter,  based  on  the  investigative 
file  and  Respondent's  written  statement, 
pursuant  to  21  CFR  1301.54(e)  and 
1301.57. 

The  Administrator  finds  that  in  1977, 
the  Drug  Enforcement  Administration 
conducted  an  investigation  of 
Respondent's  Schedule  II  prescribing 
practices.  A  prescription  survey  was 
conducted  at  local  pharmacies  which 
revafi'ed  that  Respondent  issued 
approximately  4,000  Schedule  II 


piescriptions  over  a  12  month  period  of 
time.  These  prescriptions  accounted  for 
more  than  300,000  dosage  units  of 
controlled  substances  with  the  majority 
of  them  being  dispensed  to  15 
individuals.  It  was  determined  that  the 
frequency  and  quantity  of  the  drugs 
prescribed,  particularly  Dilaudid. 
Percodan  and  Quaalude.  were  in  excess 
of  the  recommended  dosage  for  those 
substances. 

Between  January  and  August  1980, 
DEA  received  information  from  several 
law  enforcement  agencies  in  the 
Commonwealth  of  Kentucky  and  the 
Ohio  State  Medical  Board  that 
Respondent  continued  to  prescribe 
excessive  quantities  of  Schedule  II 
controlled  substances.  Respondent 
continued  to  prescribe  large  quantities 
of  these  drugs  to  some  of  the  individuals 
revealed  in  the  1977  investigation  as 
receiving  large  quantities  of  the  drugs.  In 
addition.  DEA  received  information 
from  the  Northern  Kentucky  Narcotics 
Unit  that  Respondent  was  prescribing 
large  quantities  of  controlled 
substances,  particularly  Dilaudid  and 
Quaalude,  which  were  then  appearing  in 
the  illicit  market.  As  a  result  of  this 
information,  in  1981  a  joint  investigation 
of  Respondent's  controlled  substance 
prescribing  practices  was  conducted  by 
DEA  and  the  Kentucky  Attorney 
General's  Office.  Another  prescription 
survey  was  conducted  which  revealed 
that  Respondent  continued  to  prescribe 
unusually  large  quantities  of  Schedule  n 
controlled  substances.  The  prescriptions 
reviewed  indicated  that  a  number  of 
individuals  listed  different  addresses  on 
different  prescriptions.  The  frequency 
between  the  dates  that  prescriptions-for 
controlled  substances  were  issued  by 
Respondent  for  a  number  of  individuals 
appeared  questionable.  On  a  regular 
basis,  a  number  of  individuals  received 
more  than  one  prescription  on  the  same 
date  from  Respondent  for  different 
popular  drugs  of  abuse.  On  a  regular 
basis,  several  individuals  received  more 
than  one  prescription  from  Respondent 
on  the  same  date  for  the  same  controlled 
substance  and  then  subsequently  filled 
these  prescriptions  at  different 
pharmacies.  A  number  of  individuals 
that  received  prescriptions  from 
Respondent  were  known  drug  abusers. 
Finally,  a  significant  number  of  the 
prescriptions  contained  false  names  and 
addresses. 

In  January  1985,  an  individual 
contacted  DEA  and  stated  that  her  sister 
and  her  niece  were  obtaining 
prescriptions  for  controlled  substances 
from  Respondent  for  no  legitimate 
medical  purpose.  In  addition,  she  stated 
that  her  niece  often  exchanged  sexual 
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favors  for  prescriptions  from 
Respondent. 

On  December  3. 1985.  investigators 
asked  Respondent  for  26  patient  charts. 
Respondent  was  only  able  to  produce  14 
of  them  stating  that  his  office  burned  in 
May  1983  and  not  all  of  his  patient 
charts  were  salvaged.  However,  several 
of  the  individuals  whose  patient  charts 
were  allegedly  destroyed  in  the  fire 
received  prescriptions  for  controlled 
substances  after  May  1983,  yet  there 
were  no  patient  charts  for  these 
individuals  after  the  alleged  fire. 

Another  prescription  survey  was 
conducted  in  February  1986.  Essentially 
the  same  prescribing  practices  were 
noted  during  this  survey  as  were  noted 
in  the  1981  survey.  A  number  of 
individuals  received  as  many  as  four  or 
five  prescriptions  for  different  controlled 
substances  on  each  occasion.  In  several 
of  these  instances,  two  out  of  the  four 
prescriptions  were  written  for  Schedule 
II  narcotic  controlled  substances. 

Following  the  review  of  the 
prescriptions.  Respondent  was  asked  to 
produce  23  patient  charts,  however,  he 
was  only  able  to  produce  20  of  them. 
The  three  individuals  whose  patient 
charts  could  not  be  located  aU  had 
received  prescriptions  for  controlled 
substances  from  Respondent  subsequent 
to  the  alleged  fire.  With  regard  to  one 
individual  for  whom  Respondent  stated 
that  there  was  no  patient  chart,  he 
admitted  that  he  saw  her  on  the  street 
and  may  have  issued  prescriptions  for 
her  outside  of  his  office.  Regarding 
another  indi\-idual,  Respondent  had  no 
explanation  why  there  was  no  patient 
chart  for  her.  With  respect  to  the 
individual,  Respondent  stated  that 
although  he  had  no  medical  record  for 
her,  he  saw  the  individual's  husband 
and  gave  him  prescriptions  for  her.  The 
1981  survey  revealed  that  this  same 
husband  and  wife  received  controlled 
substance  prescriptions  from 
Respondent  on  a  regular  basis.  On  49 
separate  occasions  each  received  a 
controlled  substance  prescription  from 
Respondent.  On  each  such  occasion,  the 
wife's  prescription  was  filled  at  one 
pharmacy  and  the  husband's  filled  at 
another. 

A  local  doctor  analyzed  Respondent's 
prescription  writing  practices  regarding 
30  individuals.  In  almost  all  of  the  cases 
which  he  reviewed,  the  doctor 
concluded  that  there  was  no  medical 
indication  for  the  controlled  substances 
prescribed. 

On  November  20, 1986,  the 
Commonwealth  of  Kentucky,  State 
Board  of  Medical  Licensure  filed  a 
complaint  against  Respondent  alleging 
that  Respondent  "did  regularly  and 


frequently  prescribe  or  dispense 
controlled  substances  in  amounts  not 
justified  by  patients'  medical  records."  It 
further  alleged  that  Respondent  "did 
prescribe  or  dispense  controlled 
substances  without  performing  an 
adequate  history  and  tests  and  without 
maintaining  adequate  records."  Finally, 
it  alleged  that  Respondent  "did 
prescribe  or  dispense  controlled 
substances  with  the  intent  and 
knowledge  that  the  controlled 
substances  were  being  used  or  likely  to 
be  used  other  than  medically  or  for  an 
accepted  therapeutic  purpose  and  in 
such  amounts  that  [Respondent]  knew 
or  had  reason  to  know  the  amounts 
were  excessive."  Simultaneous  with  the 
filing  of  the  complaint,  the  Kentucky 
State  Board  of  Medical  Licensure 
temporarily  restricted  Respondent's 
ability  to  handle  controlled  substances 
pending  the  outcome  of  the  board 
proceedings.  On  February  2, 1988.  the 
Kentucky  State  Board  of  Medical 
Licensure  entered  an  Agreed  Order  of 
Probation  whereby  Respondent  is 
permitted  to  handle  controlled 
substances  in  the  limited  manner 
previously  mentioned  above. 

The  Administrator  has  considered  the 
written  statement  submitted  by 
Respondent.  Respondent  firs.t  argued 
that  there  is  no  statutory  basis  for  the 
revocation  of  Respondent's  DEIA 
registration.  Respondent  aigued  that 
there  are  only  three  statutory  bases,  a 
felony  conviction  relating  to  controlled 
substances,  material  falsification  of  an 
application  for  registration  and  lack  of 
state  authorization  to  handle  controlled 
substances,  and  none  of  them  apply  in 
this  case.  Respondent's  argument  is 
flawed.  The  statute  clearly  sets  out  a 
fourth  statutory  basis.  21  U.S.C.  824(a)(4) 
states  that  a  registration  may  be 
revoked  upon  a  finding  that  the 
registrant,  "has  committed  such  acts  as 
would  render  his  registration  under 
section  823  of  this  title  inconsistent  with 
the  public  interest  as  determined  under 
such  section."  The  Order  to  Show  Cause 
clearly  stated  that  one  of  the  statutory 
bases  for  the  proposed  revocation  was 
that  Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest. 

Respondent  next  argued  that  the 
factors  for  the  Administrator  to  consider 
in  this  case  to  determine  whether 
Respondent's  continued  registration  is  in 
the  public  interest  are  listed  in  21  U.S.C. 
823(b)  and  823(e).  Once  again 
Respondent  is  incorrect.  The  Order  to 
Show  Cause  clearly  states  that  the 
factors  to  be  considered  are  listed  in  21 
U.S.C.  823(f).  The  subsections  cited  by 
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Respondent  relate  to  the  registrations  of 
pharmaceutical  distributors. 

The  Administrator  may  deny  an 
application  or  revoke  a  registration  if  he 
determines  that  such  registration  would 
be  inconsistent  with  the  public  interest. 
The  factors  to  be  considered  in 
determining  whether  the  registration  of 
a  practitioner  would  be  in  the  public 
interest  ara  enumerated  in  21  U.S.C 
823(0-  All  factors  need  not  be  present 
for  the  Administrator  to  revoke  a 
registration  or  deny  an  application. 
Instead,  the  Administrator  may  accord 
each  factor  the  weight  he  deems 
appropriate  in  determining  the  public 
interest.  See.  NeveiUe  H.  Williams. 
D.D.S..  53  FR  23465  (1988):  Paul  Stepak. 
M.D.,  51  FR  17558  (1986). 

Essentially,  Responent  argued  that 
since  the  Kentucky  State  Board  of 
Medical  Licensure  permits  him  to 
continue  to  handle  controlled 
substances  in  a  limited  fashion,  DEA 
should  do  the  same.  In  addition. 
Respondent  argued  that  by  initially 
agreeing  to  let  the  Board  action  proceed 
to  completion  before  continuing  with  the 
administrative  action,  DEA  agreed  that 
the  order  of  the  Kentucky  State  Board  of 
Medical  Licensure  would  be  dispositive 
and  DEA  would  be  bound  by  the 
Board's  order. 

Respondents  arguments  are  without 
merit.  First,  nowhere  in  the  record  is 
there  any  evidence  that  DEA  agreed  to 
be  bound  by  the  Board's  order.  Rather,  it 
is  clear  that  the  only  reason  DEA  agreed 
to  postpone  its  case  pending  the 
outcome  of  the  Board's  proceeding  is 
that  if  the  Kentucky  State  Board  of 
Medical  Licensure  had  revoked  the 
controlled  substance  privileges  of 
Respondent,  there  would  be  no  need  for 
a  hearing  before  the  Drug  Enforcement 
Administration  since  DEA  is  not  able  to 
register  an  individual  if  he  is  not 
authorized  to  handle  controlled 
substances  by  the  state  in  which  he 
practices.  See,  Clifford  E.  Bigott.  D.M.D.. 
53  FR  28711  (1988);  and  cases  cited 
therein.  Second,  the  legislative  history 
regarding  21  U.S.C.  823(f)  clearly  states 
that,  in  considering  the  recommendation 
of  the  Slate  licensing  board,  "it  (is)  no 
longer  .  .  .  necessary  that  the  state 
authority  have  in  fact  revoked  the 
practitioner's  license  or  registration 
before  federal  registration  [may]  be 
denied."  S.  Rep.  No.  98-225,  98th  Cong., 
Ist  Sess..  at  266  n.36.  reprinted  in  19iJ4 
U.S.  Code  Cong,  and  Admin.  News  at 
3448  n.36.  Clearly,  DEA  is  not  bound  by 
the  Kentucky  State  Board  of  Medical 
Licensur-j's  order. 

The  Administrator  has  considered  all 
of  the  factors  listed  in  21  U.S.C.  823(0 
and  has  concluded  that  Respondent's 
continued  registration  is  inconsistent 


with  the  public  interest.  The  public  must 
be  protected  against  the  diversion  and 
misprescribing  of  controlled  substances. 
In  determining  the  public  interest,  the 
Administrator  must  consider  the 
registrant's  past  history  regarding  the 
handling  of  controlled  substances  and 
whether  adequate  assurances  have  been 
given  to  prevent  diversion  in  the  future. 

The  record  clearly  establishes  that  the 
Respondent  has  excessively  prescribed 
controlled  substances  since  the  mid  to 
late  1970'8.  Another  doctor,  after  looking 
at  30  of  Respondent's  patient  charts, 
concluded  that  there  was  no  medical 
indication  for  the  controlled  substances 
prescribed  in  the  majority  of  cases 
reviewed.  Respondent  prescribed 
controlled  substances  for  an  individual 
when  he  saw  her  on  the  street  and 
therefore  did  not  perform  any  physical 
examination.  Respondent  issued 
prescriptions  for  controlled  substances 
for  an  individual  whom  he  never  saw. 
Finally,  Respondent  often  issued  four  or 
five  prescriptions  for  different  controlled 
substances  to  single  individuals  during  a 
given  visit. 

By  waiving  his  opportunity  for  a 
hearing,  it  is  true  that  Respondent  has 
not  admitted  the  accuracy  of  any  of 
DEA's  allegations.  However. 
Respondent  has  not  offered  any 
explanation  of  his  past  practices  nor  has 
he  presented  any  assurances  that  such 
practices  will  not  continue  in  the  future. 
In  his  written  statement.  Respondent 
argued  that  the  action  of  the  Kentucky 
State  Board  of  Medical  Licensure  is 
enough  to  ensure  that  there  will  be  no 
diversion  or  misprescribing  of  controlled 
substances  in  the  future,  (iowever.  after 
considering  the  investigative  file  and 
Respondent's  written  statement,  the 
Administrator  is  far  from  assured  that 
Resspondent  understands  the 
tremendous  responsibility  which 
accompanies  DEA  registration. 

For  the  foregong  reasons,  the 
Administrator  concludes  that 
Respondent's  DEA  Certificate  of 
Registration  must  be  revoked. 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  use.  823  and  824  and  28  CFR 
0.100(b),  orders  that  DEA  Certificate  of 
Registration  AS3014660,  previously 
issued  to  Donald  Morton  Stevens,  M.D.. 
be,  and  it  hereby  is,  revoked.  The 
Administrator  further  orders  that  any 
pending  applications  for  registration 
submitted  by  Respondent,  be.  and  they 
hereby  are.  denied.  This  order  is 
effective  June  26, 1909. 


Dated:  May  19. 1988. 
John  C  La%vn, 

Administrator. 

[FR  Doc.  89-12613  Filed  5-25-89;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-1S,061  at  aq 

Great  Wastam  Sugar  Ca;  Negative 
Determination  on  Remand 

In  the  matter  of:  TA-W-16.061.  Ixiveland, 
Colorado;  TA-W-16,062,  Denver,  Colorado; 
TA-VV-16,105.  Fort  Morgan,  Colorado;  TA- 
W-16,>29,  Sterling,  Colorado;  TA-W-16.150, 
Coodland,  Kansas;  TA-W-16,194,  Greeley, 
Colorado;  TA-W-16.215,  Bayard.  Nebraska: 
TA-W-16,216,  Ovid.  Colorado:  TA-W-ia,424, 
Billings,  Montana. 

Pursuant  to  a  remand  by  the  U.S. 
Court  of  International  Trade,  dated 
March  1, 1989,  in  Western  Conference  of 
Teamsters  v.  William  E.  Brock, 
Secretary  of  Labor  (USCIT  86-04-00436) 
the  Department  makes  the  following 
negative  determination  on  remand  for 
workers  of  Great  Western  at  the  subject 
locations. 

The  Department's  initial  denial  was 
based  on  the  fact  that  imports  of  refined 
sugar  were  negligible.  The  Department 
also  surveyed  Great  Western  customers. 
The  survey  showed  that  none  of  the 
surveyed  customers  increased  their 
imports  of  refined  sugar  or  high  fructose 
com  syrup  (HFCS).  Several  customers 
indicated  that  their  increased  use  of 
HFCS  led  to  their  reduction  in  purchases 
from  Great  Western. 

The  Department's  denial  on 
reconsideration  addressed  the  fact  that 
virtually  all  raw  sugar  imported  into  the 
U.S.  is  raw  cane  sugar  which  requires 
further  processing  before  it  can  be 
marketed  as  refined  sugar.  The 
Department  also  found  that  the  subject 
facilities  of  Great  Western  could  not 
convert  raw  cane  sugar  into  refined 
sugar  without  extensive  capitalization. 
The  earlier  cases  (Longmont  TA-W- 
1636  and  Johnston  TA-W-1637)  were 
distinguished  from  the  present  cases 
because  of  substantially  different 
conditions  that  prevailed  in  the  sugar/ 
HFCS  market  relevant  to  the  respective 
cases. 

The  Department  requested  the  first 
remand  to  survey  the  same  customers  of 
Great  Western  for  raw  sugar  to 
determine  if  imports  may  have  displaced 
purchases  of  refined  sugar  from  Great 
Western.  It  was  found  that  most  of  the 
respondents  to  the  survey  did  not  import 


raw  cane  sugar.  The  few  customers  who 
imported  raw  cane  sugar  also  purchased 
domestic  raw  sugar  and,  in  general,  their 
purchases  of  domestic  and  foreign  raw 
sugar  ran  in  tandem  with  each  other. 
The  respondents  indicated  that  they  did 
not  use  raw  sugar  as  a  substitute  for 
refined  sugar.  Bottling  customers 
reported  reduced  reliance  on  both 
domestic  and  foreign  raw  sugar  and 
increased  domestic  purchases  of  HFCS. 
In  the  instant  remand  the  Court  states 
that  (1)  Labor  did  not  determine  whether 
the  economic  effect  of  increased  imports 
of  raw  sugar  was  comparable  to  the 
effects  of  the  importation  of  refined 
sugar  to  determine  whether  they  were 
directly  competitive  and  (2)  Labor  did 
not  distinguish  its  rationale  for 
departing  from  its  initial  analysis  in  the 
Longmont  certification  in  1977  and  the 
instant  plants  in  1985. 

The  Department  agrees  that  within  the 
context  of  the  definition  of  "like  or 
directly  competitive"  as  that  term  is 
used  in  the  Trade  Act.  raw  sugar  may  be 
considered  lijce  or  directly  competitive 
with  refined  sugar.  However,  the 
significance  of  this  fact  in  the  instant 
cases  is  tempered  by  the  operation  of 
the  sugar  price  support  program  which 
effectively  insulated  raw  sugar 
producers  and  through  them  processors, 
from  injurious  import  competition. 

The  price  support  program  operated 
through  quotas  that  limited  raw  sugar 
supply  to  achieve  a  target  support  price 
for  sugar.  The  authority  for  setting  the 
support  price  for  sugar  for  the  1981-1985 
crops  was  contained  in  the  1981 
Agriculture  and  Food  Act.  The  market 
prices  resulting  from  quotas  were 
intended  to  yield  prices  sufficient  to 
repay  loans  made  to  sugar  processors  by 
the  Commodity  Credit  Corporation 
(CCC)  and  allow,  but  not  guarantee, 
processors  a  profit.  If  price  targets  were 
not  achieved,  processors  could  forfeit 
the  refined  sugar  as  payment  for  the 
loans  from  the  CCC. 

As  a  participant  and  beneficiary  in 
the  price  support  program.  Great 
Western  was  obligated  to  purchase 
domestically  grown  sugar  beets  at  no 
less  than  a  specified  support  level  in 
order  to  borrow  fit)m  the  CCC. 
According  to  sugar  experts  in  the 
Department  of  Agriculture,  refined  beet 
sugar  market  prices  exceeded  the  loan 
rate  for  sugar  beets  in  the  period 
relevant  to  this  investigation  and  Great 
Western  should  have  been  able  to  make 
a  profit  in  excess  of  that  which  may 
have  resulted  ftt)m  the  target  price  level 
set  by  the  program.  Thus,  petitioner's 
allegation  that  Great  Western  was 
unable  to  secure  sugar  beet  acreage 
commitments  because  of  low  import 
prices  is  not  supported  by  the  facts. 
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The  Department's  denials  in  the 
instant  cases  were  issued  on  October  7. 
1985  when  the  domestic  market  was 
insulated  from  foreign  competition. 
Sugar  imports  were  restricted  so  as  to 
increase  sugar  prices  to  the  extent  that 
processing  companies  sold  sugar  on  the 
market  rather  than  as  payment  for  loans 
from  the  CCC.  The  average  market  price 
for  refined  beet  sugar  in  the  insulated 
Midwest  market  was  24.2  cents  a  pound 
in  the  last  quarter  of  1984;  the  raw  sugar 
price  in  New  York  was  21.7  cents  a 
pound  and  the  average  world  price  for 
raw  sugar  in  the  same  period  was  5.2 
cents  a  pound.  Further,  U.S.  Department 
of  Agriculture  data  show  the  penetration 
of  HFCS  into  the  domestic  sugar/HFCS 
market  increasing  from  1,046,000  tons  in 
1977  to  5,380,000  tons  in  1985.  The 
market  penetration  made  by  HFCS 
increased  from  9.2  percent  in  1977  to 
41.5  percent  in  1985.  This  fact  is 
confirmed  in  the  Department's  survey  of 
Great  Western's  customers  which  shows 
the  large  bottling  companies  greatly 
reducing  their  purchases  of  refined  sugar 
from  Great  Western  and  shifting 
purchases  to  domestic  HFCS. 

The  domestic  sugar  market  applicable 
to  the  Longmont  certification  in  1977 
differed  substantially  from  that  in  which 
Great  Western  operated  in  the  1984/85 
period.  The  Longmont  certification  was 
issued  on  August  16, 1977  when  the 
domestic  sugar  market  was  for  all 
practical  purposes  unregulated.  When 
the  Sugar  Act,  expired  on  December  31, 
1974.  prices  restrictions  and  quota  levels 
were  removed  from  sugar.  As  a  result, 
domestic  prices  fell  to  the  level  of  worid 
sugar  prices  in  response  to  the  impact  of 
an  increased  supply  of  sugar  in  a 
previously  regulated  market.  World  raw 
sugar  prices  dropped  from  29.9  cents  a 
pound  average  in  1974  to  8.1  cents  a 
pound  in  1977.  Raw  sugar  prices  in  New 
York  dropped  from  29.5  cents  a  pound  in 
1974  to  11  cents  a  pound  in  1977.  In  the 
unregulated  market  domestic  refined 
beet  sugar  prices  dropped  from  32.1 
cents  a  pound  in  1974  to  15.1  cents  a 
pound  in  1977.  It  is  clear  that  in  the 
period  applicable  to  the  Longmont  case 
world  price  levels  were  critical 
determinants  of  domestic  prices  and 
profitability.  This  was  not  true  in  the 
instant  cases  because  quotas 
determined  the  level  of  domestic  prices 
as  evidenced  by  the  great  disparity 
between  world  and  domestic  price  level 
noted  above.  Also.  HFCS  had  not  as  yet 
made  the  competitive  inroads  on 
institutional  users  of  sugar  that  are 
reflected  in  the  instant  situation  on 
remand. 


Conclusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative  determination 
of  eligibility  to  apply  for  adjustment 
assistance  to  former  workers  of  the 
Great  Western  Sugar  Company  at  the 
subject  locations. 

Signed  at  Washington,  DC.  this  IBlh  day  of 
May,  1989. 

Stephen  A  Wandner, 

Deputy  Director.  Office  of  Legislation  and 
Actuarial  Senices.  UIS. 

[FR  Doc.  89-12845  Filed  5-25-69;  8;45  amj 
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Kentir>g  Drilling  Services,  Inc.; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worlier 
Adjustment  Assistance 

TA-W-21,  364.  Williston.  ND:  TA-W-21, 
364A.  All  Locations  in  Montana 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the . 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
December  6, 1988  applicable  to  all 
workers  of  Kenting  Drilling  Services, 
Inc.,  Williston,  North  Dakota. 

Based  on  new  information  from  the 
company,  additional  workers  were 
separated  from  Kenting  Drilling  Ser\'ices 
in  Montana  during  the  period  applicable 
to  the  petition.  The  notice,  therefore  is 
amended  by  including  all  locations  in 
Montana. 

The  amended  notice  applicable  to 
TA-W-21,  364  is  hereby  issued  as 
follows: 

All  workers  of  Kenting  Drilling  Services. 
Incorporated,  Williston.  North  Dakota  and  all 
locations  in  Montana  who  t>ecanie  totally  or 
partially  separated  from  emplovment  on  or 
after  October  1, 1985  and  before  Octuber  1. 
1987  are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington.  DC.  this  17th  day  of 
May  1988. 
Stephen  A  Wandner, 

Deputy  Director.  Office  of  Legislation  and 
Actuarial Ser\'ices,  UIS. 
(FR  Doc.  89-12643  Filed  5-25-89;  8:45  am) 
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ITA-W-21,20«1 

Revised  Certification  Regarding 
Eligibiiity  To  Apply  for  Wortcer 
Adjustment  Assistance 

In  the  matter  of  Milpark  Drilling  Fluids 
(fonnerly  Hughes  Drilling  Fluids  and 
Milchem/Milpark)  headquartered  in  Houston. 
TX.  and  operating  in  various  locations  in  the 
following  states:  TA-\V-21.208-A.  .Alabama: 
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T.VW-Zl.aoS-B.  Arkansas:  TA-W-21.206-C 
California;  TA-W-21,208-D.  Kansas:  TA-W- 
21.20e-E.  Louisiana:  TA-W-21.208-F, 
Michigan:  TA-W-21.208-G.  Mississippi:  TA- 
W-21.208-H,  Missouri:  TA-W-21, 208-1. 
Montana:  TA-W-21 ,2(»-IC  Nevada:  TA-W- 
21.20e-L.  New  Mexico;  TA-W-21 .208-M. 
North  Dakota:  TA-W-21. 208-N.  Oklahoma: 
TA-W-21.20e-P,  Rhode  Island:  TA-W- 
21,208-Q.  Texas  (excluding  Houston);  TA-W- 
21.206-R,  Utah;  TA-W-21J0e-S.  Washington: 
TA-W-21.2(»-T.  Wyoming. 

In  accordance  with  section  223  of  tlie 
Trade  Act  of  1974,  the  Department  of 
Labor  issued  a  CertiRcation  of  Eligibility 
to  Apply  for  Worl<er  Adjustment 
Assistance  on  November  29, 1988 
applicable  to  all  workers  of  Milpark 
Drilling  Fluids,  Houston,  Texas. 

On  May  14. 1989.  the  Department,  on 
its  own  motion,  reopened  its 
investigation  resulting  in  the 
certincation  of  workers  at  the  Houston, 
Texas  headquarters  of  Milpark  Drilling 
Fluids  which  did  not  extend  coverage  to 
other  workers  of  the  firm. 

The  company  furnished  additional 
information  which  indicates  that  other 
operations  of  the  Hrm  met  the  group 
eligibility  requirements  of  section  222  of 
the  Trade  Act  of  1974  (19  U.S.C.  2273).  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  In 
addition,  the  information  revealed  that 
employee  separations  occurred 
throu^out  the  firm's  operations 
subsequent  to  the  termination  date 
established  as  a  result  of  the  initial 
investigation. 

Accordingly,  the  Department  is 
revising  the  subject  certification  to 
include  other  operations  of  Milpark 
Drilling  Fluids  and  to  delete  the 
termination  date  as  previously 
established. 

The  intent  of  the  certification  is  to 
cover  all  workers  of  Milpark  Drilling 
Fluids,  in  all  locations,  who  were 
adversely  affected  by  competition  from 
imported  crude  oil  and  natural  gas.  The 
certification  applicable  to  TA-W-21,208 
is  hereby  issued  as  follows: 

All  workers  of  Milpark  Drilling  Fluids, 
fonnerly  Milchem/Milpark  and  Hughes 
Drilling  Fluids,  headquartered  in  Houston. 
Texas  and  operating  in  Alabama,  Arkansas. 
California.  Kansas,  Louisiana.  Michigan. 
Mississippi.  Missouri,  Montana,  Nevada, 
New  Mexico.  North  Dakota,  Oklahoma, 
Rhode  Island.  Texas  (excluding  Houston), 
Utah.  Washington  and  Wyoming  who 
became  totally  or  partially  separated  from 
employment  on  or  after  October  1. 1983  are 
eligible  to  apply  for  ad)U8tment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 


Signed  at  Washingtoa  DC  this  IBth  day  of 
May  1989. 

Barbara  Ann  Farraar, 
Director,  Office  of  Program  Management 
UIS, 
[FR  Doa  89-12644  Filed  S-2S-89:  ft4S] 
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Employment  Standards 
Adntlniatration,  Wage  and  Hour 
Division 

(Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  beneHts 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in. 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  wliich  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW.,  Room  S-3504, 
Washington.  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  being 
added  to  the  Government  Printing  Ofrice 
document  entitled  "General  Wade 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume.  State,  and  page  number(s). 


Volume  II 
Nebraska.  NE89-13. 


pp.  742a-742b 


Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume.  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modifiod. 


Volume  I 
Florida,  FL89-38  (Jan.  6, 

1960). 
Georgia,  GA8e-2  Qaa. 

6, 1989). 
Kentucky: 

KY8»-3()an.6,1989)„. 

KY89-4()an.6,lfl88)-. 
Tennessee,  TN89-16 

(Jan.  6, 1989). 
Appendix „ 

Volume  D 

Indiana,  IN89-e  (Jan.  8. 

1968). 
Minnesota,  MN89-12 

(Jan.  e.  1969). 
Nebraska.  NE89-1  Oan- 

6,1989). 

Appendix 

Volimielll 
Alaska.  AKSe-l  Uan.  6. 

1989). 
Arizona,  AZ8S-2  (Jan. 

6,1968). 
Califbmia: 

CA88-1  Qan.  6, 1989)... 

CA88-2  Qan.  6, 1989)  „. 

CA88-I  (Jan.  6. 1968).. 

Nevada: 
NV89-1  Qan.  S.  1988).- 
NV89-2  Qan.  6, 1969)... 
NV89-fi  Uan.  6, 1989)„ 

Utah,  UT89-4  Oan.  t, 

1988). 
Washington,  WA8»-4 

Uan.  6, 1966). 
Appendix . 


I 


p.  191 
p.  210 


pp.  290-282b 
p.  296 
p.  1119 

pp.  A-1  diru  A-10 


pp.  314-316 
pp.  324-331 
p.  610 

p.  Tie 

pp.  A-l  thm  A-10 
pp.  2-8 
p.  19 

p.  34 

pp.  44,  52-53 

p.se 

pp.  70-71,  73 
pp.  75-76 

pp.  242-281 
pp.  284-267 
pp.  289-290 
p.  293 
p.  354 

p.  410 

pp.  A-l  thru  A-10 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  Erom:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402,  (202)  783- 
3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 


regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washiogton.  DC  this  19tfa  day  of 
May  1988. 

Robert  V.  Setera, 

Acting  Director,  Diviskm  of  Wage 

Determinations. 

[FR  Doc.  89-12451  Filed  &-25-89: 8:46  am) 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

agency:  I%ysician  Payment  Review 

Conunission. 

action:  Notice  of  public  meeting. 

summary:  The  Physician  Payment 
Review  Commission  will  bold  a  public 
meeting  on  Thursday,  ]une  1, 1980,  firom 
9:00  a.m.  to  SKW  pjn.  and  on  Friday.  June 
2, 1989.  beginning  at  8:30  h.m.  The 
meeting  will  be  held  at  the  Dopont  Plaza 
Hotel  1500  New  Hampshire  Avenue, 
NW.  (at  Dupont  Circle),  in  the  Embassy 
Hall  (A)  meeting  room.  A  copy  of  the 
agenda  can  be  obtained  from  the 
Commission  office  the  week  of  the 
meeting. 

address:  The  Commission  office  is 
located  in  Suite  510. 2120  L  Street  NW.. 
Washington,  DC.  The  telephone  number 
is  202/653-7220. 
R>R  FURTHER  MFORMATION  CONTACT: 

Lauren  LeRoy,  Deputy  Director.  202/ 
653-722a 

Paul  B.  Ginsbuig, 

Executive  Director. 

[FR  Doc.  89-12641  Filed  5-25-88: 8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReL  No.  34-26856;  RIe  Na  SR-MSE-87-13] 

Self-Reguiatory  Organizations; 
Midwest  Stock  Exciiange,  Inc.;  Notice 
of  FiHng  of  Amendment  No.  1  to  a 
Propoeed  Rule  Cttange  Relattng  to 
Modificalf one  to  the  Co-Specialist 
Evaluation  Questionnaire 

Pursuant  to  section  19(b)(1),  15  U.S.C 
788(b)(1).  of  the  Securities  Exchange  Act 
of  1934  ("Act")  and  Rule  19b-4 
thereunder,  17  CFR  240.19b-4,  notice  is 
hereby  given  that  on  April  4, 1989.  the 
Midwest  Stock  Exchange.  Inc. 
( "Midwest"  or  "Exchange")  submitted  to 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
Amendment  No.  1  to  a  proposed  rule 
change  as  described  in  Items  1, 11  and  III 
below,  which  Items  have  been  prepared 


by  tiie  aelf-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Ragulatocy  OiSHiizatioB'a 
Statement  of  tlie  Tanns  of  SubataBce  of 
the  Proposed  Rule  Ghaoge 

The  Midwest  has  submitted  a  revised 
Co-Specialist  Evaluation  Questionnaire 
("Questionnaire'*)  which  is  completed 
periodically  by  iloor  brokers  when 
assessing  the  performance  of  co- 
specialists.  This  is  an  amendment  to 
Midwest's  previous  filing  SR-MSE-87- 
13.  The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Midwest,  and  at  the 
Commission's  Public  Reference  Section. 

n.  Self-Regulatocy  Oi^ganization's 
SUtemeat  eff  te  Ptopoee  oC.  and 
Statutasy  Baals  for,  the  Proposed  Rule 


In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatoiy  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B)  and  (C)  below,  of  the 
meet  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization  'a 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed 
amendment  is  to  clarify  certain 
questions  and  terms  used  in  the 
Questionnaire.  The  revisions  reflect 
certain  suggestions  made  by  SEC  staff 
and  others. 

The  amendments  are  intended  first  to 
clarify  the  ranking  categories  of  the 
Questionnaire.  The  previously  filed 
Questionnaire  did  not  include  a 
description  of  average  performance  for 
questions  3  through  8.  'The 
Queationnaire  now  provides  a 
description  of  relevant  performance 
standards  for  this  cateogory.  In  addition. 
the  weights  assigned  to  various  co- 
specialist  duties  have  been  reassessed. 
In  the  previous  filing,  questions 
regarding  the  handling  of  professional 
orders  were  more  heavily  weighted  than 
those  questions  regarding  the  handling 
of  public  orders.  Adjustments  have  been 
made  to  the  respective  weightings  to 
reflect  the  importance  of  adequately 
handling  public  orders  by  sepcialists. 
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Certain  language  changes  were  also 
made  to  eliminate  perceived  ambiguities 
of  certain  terms. 

The  proposed  amendment  is 
consistent  with  section  6  of  the 
Securities  Exchange  Act  of  1934  in  that 
it  promotes  Just  and  equitable  principles 
of  trade  by  hirther  defining  the 
standards  by  which  a  co-specialist's 
performance  is  assessed. 

(B)  Self-Regulatory  OiganJzation  'a 
Statement  on  Burden  on  Competition 

The  Midwest  does  not  believe  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  amendment. 

(C)  Self-Regulatory  Organization  'a 
Statement  on  Commenta  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  amendment  reflects  in  part 
certain  comments  made  by  the  SEC  staff 
and  the  Midwest  Members  Association. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i] 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will:  (A)  By  order  approve  the  proposed 
rule  change,  or  (B)  institute  proceedings 
to  determine  whether  the  proposed  rule 
change  should  be  disapproved. 

IV.  SoUdtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington.  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
Ail  submissions  should  refer  to  the  file 


number  in  the  caption  above  and  should 
be  submitted  by  June  16, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority. 

Dated:  May  22. 1988. 
looadiaii  G.  iCats. 

Secretary. 

(PR  Doc.  89-12847  Filed  S-2S-W;  8:46  am] 
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(ReL  Na  34-26tS6;  FNe  Na  8R-PMX-M-08] 

8«(f-Regulatory  Organizations; 
Propotad  Rul*  Chang*  by  tha 
Phiiadalphia  Steele  Exdtanga,  inc. 
Relating  to  CIPFaas 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act ").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  May  1, 1969,  the 
Philadelphia  Stock  Exchange,  Inc.  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  in  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
tlw  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange"),  pursuant  to 
Rule  igb-4  of  the  Act,  hereby  submits 
this  proposed  rule  change  instituting  the 
schedule  of  fees  applicable  to  the 
trading  of  Cash  Index  Participations 
("CIPs").  This  schedule  is  contained  in 
the  following  Summary  of  CIP  charges: 

Summary  of  CIP  Charges 

I.  TraAsaction  Value  vJuarge 

Specialist  and  market  maker  trades 
pay  no  transaction  value  charges. 
Transaction  value  charges  are  billed 
monthly  and  are  assessed  upon  all  retail 
and  firm  trades  less  than  50  round-lots 
(5,000  CIPs).*  Retail  and  firm  trades 
equal  to  or  greater  than  50  round-lots 
pay  no  transaction  value  charges. 

Monthly  Contract  Values 

Rate  per  $1,000:  $0  to  $10,000,000 

$.13 
$10,000,000  to  $50,000,000 

$.11 
$50,000,000  to  $300,000,000 

$.09 
$300,000,000  to  $500,000,000 

$.05 
In  excess  of  $500,000,000 

$.03 


n.  CIP  Transaction  Charge 

Retail:  Less  than  50  round-lots 

$.05  per  round-lot 

50  round-lots  and  greater 

$.02  per  round-lot 
Firm:  102  per  roimd-lot 
Market  Maker,  Specialist.  $.005  per 
round-lot 

III.  CIP  Floor  Brokerage  Assessment 

5%  of  net  floor  broker  commission 
income  on  CIP  transactions,  collected 
monthly 

IV.  Floor  Broker  CIP  Transaction  Pee 

$.05  per  round-lot,  for  floor  brokers 
executing  transactions  for  their  own 
member  firms 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  sununaries,  set  forth  in 
sections  (<•)•  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  institute  the  PHLX  schedule 
of  CIP  fees.  The  PHLX  has  incurred 
significant  costs  in  the  development  of 
CIPs  and  in  making  them  available  for 
trading.  The  above-referenced  fees  are 
necessary  to  recover  the  costs  attendant 
to  providing  PHLX  members  with 
services  necessary  to  the  conduct  of  CIP 
trading  on  the  Exchange.  The  initiation 
of  these  charges  is  being  undertaken  in 
order  to  fairly  allocate  the 
aforementioned  costs. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(4)  of  the 
Act.  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members  and 
other  persons  using  its  facilities. 

B.  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amemdments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provisions 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  16, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jcnatfaan  G.  Katz, 

Secretary. 

Dated:  May  22, 1989. 
[FR  Doc.  89-12648  Filed  5-25-89,  8:45  am) 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Inc. 

May  19. 1909. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(n(l)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Allstate  Municipal  Premium  Income 

Trust.  Common  Stock,  $.01  Par  Value 

(File  No.  7-4564) 
Blockbuster  Entertainment  Corp., 

Common  Stock.  $10.00  Par  Vaue  (File 

No.  7-4565) 
Borden  Chemical  &  Plastics,  Inc.,  Cm. 

Ptc  Common  Units,  No  Par  Value  (File 

No.  7-4566) 
Formica  Corp..  Common  Stock.  $.01  Par 

Value  (File  No.  7-4567) 
Hanna  (M.A.)  Co.,  $2,125  Cum.  Conv. 

Exch.  Pfd.,  No  Par  Value  (File  No.  7- 

4568) 
InterTan,  Inc.,  Common  Stock.  $1.00  Par 

Value  (File  No.  7-4569) 
Kemper  Multimarket  Income  Trust, 

Common  Stock,  $.01  Par  Value  (File 

No.  7-4570) 
Lyondell  Petrochemical  Co.,  Common 

Stock.  $1.00  Par  Value  (File  No.  7- 

4571) 
MNC  Financial  Inc..  Common  Stock. 

$2.50  Par  Value  (File  No.  7-4572) 
National  Mine  Service  Co..  Common 

Stock,  $1.00  Par  Value  (File  No.  7- 

4573) 
Reynolds  4  Reynolds  Co.,  Common 

Stock.  $.625  Par  Value  (File  No.  7- 

4574) 
Unit  Corporation,  Common  Stock.  $.20 

Par  Value  (File  No.  7-4575) 
Van  Kempen  Merritt  Intermediate  Term 

High  Income  Trust.  Common  Stock, 

$.01  Par  Value  (File  No.  7-4576) 
Winchell's  Donut  House,  Common 

Stock,  No  Par  Value  (File  No.  7-4577) 
Baldvnn  Technology,  Class  A  Common 

Stock.  $.01  Par  Value  (File  No.  7-4578) 
Chambers  Development,  Class  A 

Common  Stock  Via  Vtg.  $.50  Par  Value 

(File  No.  7-4579) 
Corona  Corp.,  Class  A  Common  Stock, 

No  Par  Value  (File  No.  7-4580) 
Houston  Oil  Trust,  Common  Stock,  No 

Par  Value  (File  No.  7-4581) 
IV AX  Corporation,  Common  Stock,  $.10 

Par  Value  (File  No.  7-4582) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 


Interested  persons  are  invited  to 
submit  on  or  before  June  12, 1989. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  rn.3\e 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

loaathan  G.  Katz. 

Secretary. 

[FR  Doc.  89-12603  Filed  5-25-89:  8:45  am) 

BILUNG  COOC  WtO-Ot-M 


Self-Regulatory  Organizations;  Notice 
of  Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Excttange.  Inc. 

May  19. 1989. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 
AM  International.  $2.00  Conv.  Exch. 

Pfd.,  $.01  Par  Value  (File  No.  7-4553) 
American  President,  $3.50  Conv.  Exch. 

Pfd..  $.01  Par  Value  (File  No.  7-4554) 
Arrow  Electronics,  Inc.,  $1.9375  Conv. 

Exch.  Pfd.  No  Par  Value  (File  No.  7- 

4555) 
Baker  Hughes.  Inc.,  $3  50  Conv.  Exch. 

Pfd.  $1  Par  Value  (File  No.  7-4556) 
Cummins  Engine.  Inc.,  $3.50  Conv.  Exch. 

Pfd.  No  Par  Value  (File  No.  7-4557) 
International  Minerals  &  Chemical.  $3.25 

Conv.  Exch.  Pfd.  $1  Par  Value  (File 

No.  7-4558) 
Integrated  Resources.  Corp..  Si  8125 

Conv.  Exch.  Pfd.  $1  Par  Value  (File 

No.  7-4559) 
James  River  Corp.  of  VA.  $14  Conv. 

Exch.  Pfd.  No  Par  Value  (File  No.  7- 

4560) 
Tosco  Corp.,  $2,375  Conv.  Exch.  Pfd.  Si 

Par  Value  (File  No.  7-4561) 
XTRA  Corp.,  $1.9375  Conv.  Exch.  Pfd.  B. 

No  Pa:  Value  (File  No.  7^562) 
Texas  Air  Corporation.  6\%  Cum. 

Conv..  Jr.  Pfd.  (File  No.  7^563) 
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These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  |une  12. 1989, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonalhan  G.  Katz. 

SecKtary. 

[FR  [)oc.  89-12604  Filed  5-25-69:  8:43  am) 

MJJMQ  COOC  SOIO-fl-ll 


SeH-Regulatory  Organizations; 
Applications  for  Unttstsd  Trading 
PrivHogss  snd  of  Opportunity  for 
Hsartng;  Pacific  Stock  Exchange,  Inc. 

May  19. 1969. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Nuveen  Mimicipal  Value  Fund.  Inc.. 

Common  Stock.  $.01  Par  Value  (File 

No.  7-4542) 
Bank  of  New  England  Corporation. 

Common  Stock.  $5.00  Par  Value  (File 

No.  7-4543) 
Birmingham  Steel  Corporation.  Common 

Stock.  $.01  Par  Value  (File  No.  7-4544) 
Crossland  Savings  FSB,  Common  Stock. 

$1.00  Par  Value  (File  No.  7-4545) 
First  Fidelity  Bancorp.  Common  Stock. 

$1.00  Par  Value  (File  No.  7-4546) 
Freeport  McMoran.  inc..  $1,875 

Cumulative  Convertible  Exchangable 

Preferred  Slock  (File  No.  7-4547) 
Helmerich  &  Payne,  inc..  Common  Stock. 

$.10  Par  Value  (File  No.  7-4548) 
Quanex  Corporation.  Common  Stock. 

$.50  Par  Value  (File  No.  7^549) 
Shoney's  Inc..  Common  Stock.  $1.00  Par 

Value  (File  No.  7-4550) 


Washington  Gas  &  Light  Company. 

Common  Stock.  $1.00  Par  Value  (File 

No.  7-4551) 
Oregon  Steel  Mills,  Ina.  Common  Stock, 

$.01  Par  Value  (File  No.  7^552) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchaitge  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  12. 1989. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretory. 

(FR  Doc  89-1260S  Filed  5-2S-89:  8:45  am] 
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Self-Rsgulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privilsgas  and  of  Opportunity  for 
Hearing;  Ptiiladelpliia  Stock  Exc(«ange. 
Inc. 

May  22. 1989. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Acme  Electric  Corp..  Common  Stock.  $1 

Par  Value  (File  No.  7-4583) 
Allstate  Municipal  Income  Trust  II. 

Common  Stock.  $0.01  Par  Value  (File 

No.  7-4584) 
Avon  Products.  Inc.  $2.00  Preferred 

Equity-Redemption  Cum.  Stock  (File 

No.  7-4585) 
Franklin  Principal  Maturity  Trust 

Shares  of  Beneficial  Interest  (File  No. 

7-4586) 
Golden  Valley  Microwave  Foods.  Ina. 

Common  Stock.  $0.01  Par  Value  (File 

No.  7-4587) 


New  LJne  Cinema  Corporation.  Common 

Stock.  $0.01  Par  Value  (File  No.  7-  * 

4588) 
Oppenheimer  Multi-Sector  Income 

Trust.  Shares  of  Beneficial  Interest 

(File  No.  7-4589) 
Swift  Energy  Company.  Common  Stock. 

$0.01  Par  Value  (File  No.  7^590) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  13. 1989. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street.  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  fmds,  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority. 

lonathan  G.  Katz. 

Secretary. 

(FR  Doc.  39-12606  Filed  5-25-89;  &45  am] 

MLUMQ  CODE  M10-«1-«l 


[FNeNe.SOO-1] 

In  ttie  Matter  of  Peacock  Investment 
Co.  and  Portsmoutli  Limited:  Order  of 
SuspenskMi  of  Trading 

May  23, 1989. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  adequate 
information  concerning  the  securities  of 
Peacock  Investment  Co.  ("Peacock") 
and  Portsmouth  Limited  ("Portsmouth") 
and  that  questions  have  been  raised 
concening.  among  other  things,  the 
adequacy  and  accuracy  of  information 
contained  in  their  Form  S-18  registration 
statements  filed  with  the  Commission  on 
May  20. 1988  and  July  8. 1988. 
respectively,  and  in  documents  entitled 
"Peacock  Investment  Co..  Information 
Provided  Pursuant  to  Rule  15c2-11  of  the 
Securities  Exchange  Act  of  1934.  as 
Amended"  and  "Portsmouth  Limited. 
Information  Provided  Pursuant  to  Rule 
15c2-ll  of  the  Securities  Exchange  Act 
of  1934.  as  Amended",  respectively, 
which  was  furnished  to.  among  others. 


the  National  Quotation  Bureau  and 
market  makers  in  the  stock  of  Peacock 
and  Portsmouth.  The  question 
information  pertains  to  the  failure  to 
amend  the  prospectus  of  each  issuer  to 
disclose:  the  plan  of  distribution  of  the 
public  offerings  of  both  Peacock  and 
Portsmouth;  the  identity  of  a  statutory 
underwriter;  and  that  the  aftermarket 
trading  price  would  be  artificially 
influenced  by  an  agreement  regarding 
aftermarket  trading  price,  such 
agreement  having  been  made  in 
connection  with  the  initial  public 
offering  of  the  securities  of  Peacock  and 
Portsmouth.  The  Commission  is  of  the 
opinion  that  the  public  interest  and  the 
protection  of  investors  require  a 
suspension  of  trading  in  the  securities  of 
Peacock  and  Portsmouth. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934.  that  trading  in  the  securities 
of  Peacock  Investment  Co.  and 
Portsmouth  Limited,  over-the-counter  or 
otherwise,  is  suspended  for  the  period 
from  9:30  a.m.  EDT.  May  23. 1989 
through  11:59  p.m.  EDT.  on  June  1, 1989. 

By  the  Commission. 
lonathan  G.  Katz. 
Secretary. 

[FR  Doc.  89-12649  Filed  5-25-89:  8:45  am) 
BILUMO  CODE  MIO-OI-H 


(Ret.  No.  35-24e88-A] 

Filings  Under  the  Public  Utility  HoMIng 
Company  Act  of  1935  ("Act") 

May  19, 1989. 

On  May  11, 1989,  the  Commission 
issued  a  notice  of  the  filing  of  the 
following  applications  and/or 
declarations: 
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Company 

The  Connecticut  Ligtit  and  Po«»er  Co... 

Consdidated  Natural  Gas  Co..  at  al 

New  England  Electric  System,  et  al 

American  Electric  Po*»er  Co..  IrK.,  et  al 


neNo. 


70-7466 
70-7657 
70-7652 
70-7622 


The  May  11. 1989  notice  stated  that 
interested  persons  wishing  to  comment 
or  request  a  hearing  on  the  applications 
and/or  declarations  were  given  until 
May  11, 1989  to  submit  their  views  in 
writing  to  the  Secretary.  Securities  and 
Exchange  Commission,  Washington.  DC 
20549. 

This  notice  will  correct  the  May  11. 
1989  notice  by  changing  the  date  by 
which  interested  persons  may  submit 
their  views  in  writing  from  May  11. 1989 
to  June  5. 1989.  All  other  matters  in  the 
notice  of  May  11, 1989  remain 
unchanged. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
lonathan  G.  Katz, 
Secretary. 
(FR  Doc.  89-12650  Filed  5-25-89;  8.45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Petitions  for  Waivers  of  Compliance; 
Southern  Pacific  Transportation  Co. 

In  accordance  with  49  CFR  §  211.9 
and  211.41,  notice  is  hereby  given  that 
the  Federal  Railroad  Administration 
(FRA)  has  received  requests  for  waivers 
of  compliance  with  certain  requirements 
of  its  safety  standards.  The  individual 
petitions  are  described  below,  including 
the  parties  seeking  relief,  the  regulatory 
provisions  involved,  and  the  nature  of 
the  relief  being  requested. 

Southern  Pacific  Transportation 
Company 

[Waiver  Petitio.i  Docket  Number  PB-89-2) 
The  Southern  Pacific  Transportation 
Company  (SP)  requests  a  waiver  of 
compliance  with  certain  provisions  of 
the  railroad  power  brakes  regulation  (49 
CFR  Part  232).  The  SP  seeks  a  waiver  of 
compliance  with  §  232.12(b).  which 
stipulates.  "Each  carrier  shall  designate 
additional  inspection  points  not  more 
than  1,000  miles  apart  where 
intermediate  inspection  will  be  made  to 
determine  that — 

(1)  Brake  pipe  leakage  does  not 
exceed  five  pounds  per  minute; 

(2)  Brakes  apply  on  each  car  in 
response  to  a  20-poimd  service  brake 
pipe  pressure  reduction;  and 

(3)  Brake  rigging  is  properly  secured 
and  does  not  bind  or  foul." 

The  SP  seeks  to  extend  the 
intermediate  air  brake  inspection  by  250 
miles  for  trains  operated  between 
Portland,  Oregon,  and  Los  Angeles  or 
West  Colton,  California,  on  two  routes, 
the  San  Joaquin  Valley  Route  and  the 
Coast  Route.  On  the  San  Joaquin  Route, 
where  the  distance  varies  from  1,077 
miles  to  1,146  miles,  the  intermediate  air 
brake  inspection  is  performed  at  either 
Eugene,  Oregon  or  Roseville,  California. 
On  the  Coast  Route,  where  the  distance 
varies  from  1,181  miles  to  1.235  miles, 
the  intermediate  air  brake  inspection  is 
performed  at  Oakland.  California. 

The  railroad  states  the  increased 
competition  in  the  transportation 
industry  requires  the  railroad  industry  to 
take  full  advantage  of  every  opportunity 
that  will  improve  service  and  reduce 
cost  without  affecting  safety.  It  goes  on 
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to  say  that  with  the  improved 
technology  of  air  brakes  and  equipment 
design,  extending  the  intermediate  air 
brake  inspection  250  miles  should  not  be 
a  safety  issue. 

Davenport,  Rock  Island  and  North 
Western  Railway  Company 

(Waiver  Petition  Number  U-89-3| 

The  Davenport.  Rock  Island  and 
North  Western  Railway  Company 
(DRISNW)  requests  a  waiver  of 
compliance  with  a  provision  of  the 
railroad  locomotive  safety  standards  (49 
CFR  229.117)  for  its  five  locomotives. 
The  DRI&NW  locomotives  are  switcher 
type  locomotives.  Model  SW-1200.  built 
in  1950  by  the  Electi^  Motive  Division  of 
the  General  Motors  Corporation.  They 
are  numbered  107. 108. 109. 121  and  602. 
None  of  the  locomotives  is  presently 
equipped,  nor  were  they  ever  equipped,  . 
with  speed  indicators. 

The  DRI&NW  requests  a  waiver  of 
S  229.117(a).  which  requires  in  part  that, 
"After  December  31. 1980.  each 
locomotive  used  as  a  controlling 
locomotive  at  speeds  in  excess  of  20 
miles  per  hour  shall  be  equipped  with  a 
speed  indicator    *  *  *."  The  DRl&NW 
is  a  switching  railroad  that  operates  in 
the  Quad  Cities  area  (Davenport  and 
Bettendorf.  Iowa  and  Rock  Island. 
Moline.  East  Moline  and  Silvis,  Illinois). 
The  railroad  normally  operates  three 
switching  assignments  per  day.  For 
seven  months  of  the  year,  the  DRIANW 
operates  entirely  within  yard  limits  and 
the  locomotives  do  not  exceed  a  speed 
of  20  mph.  For  five  months,  the  railroad 
will  make  five  trips  per  week  to  an 
industry  located  19.5  miles  outside  yard 
limits.  Those  movements  would  be  made 
at  a  speed  not  to  exceed  40  mph. 
although  the  timetable  allows  a 
maximum  authorized  speed  of  49  mph. 
The  authority  for  movement  on  the  main 
ti-ack  is  by  ti-ack  warrant.  The  DRI&NW 
main  track  is  used  by  the  Soo  Line 
Railroad  (Soo  Line)  as  part  of  its 
Chicago  to  Kansas  City  main  line.  All 
movements  over  the  DRI&NW  main 
track  are  under  the  control  of  the  Soo 
Line  train  dispatcher. 

The  railroad  states  that  it  would  be  an 
excessive  financial  burden  to  equip  its 
locomotives  with  speed  indicators  for  a 
movement  that  represents  only  a  small 
percentage  of  locomotive  service  hours 
for  the  year.  Furthermore,  the  movement 
is  being  done  for  the  Soo  Line,  which  is 
a  co-owner  of  the  DRI&NW.  It  is 
possible  that  at  any  time  the  Soo  Line 
could  resume  the  switching  of  the 
industry,  which  would  make  the  speed 
indicators  superfluous. 
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Long  Island  Rail  Road 

(Waiver  Petition  Docket  Number  LI-40-2] 

The  Long  Island  Rail  Road  (LIRR) 
requests  a  waiver  of  compliance  with  a 
provision  of  the  railruad  locomotive 
safety  standards  regulation  (49  CFR 
229.81(b)).  which  states  that.  "Each 
locomotive  equipped  with  third-rail 
shoes  shall  have  a  device  for  insulating 
the  current  collecting  apparatus  from  the 
third  rail."  The  LIRR  seeks  this  waiver 
for  its  fleet  of  174  M-3  "Metropolitan" 
self-propelled  passenger  transit  cars. 
These  cars  are  defined  as  MU 
locomotives  in  the  Locomotive  Safety 
Standards  (49  CFR  Section  229.5(j)). 

The  URR's  justification  is  that  a 
current  waiver.  FRA  Docket  Number  LI- 
80-15.  covers  its  fleet  of  764  M-1  KfU 
locomotives.  The  railroad  states  that  the 
operation  of  the  M-3  MU  locomotives  is 
identical  to  the  M-1  MU  locomotives 
with  respect  to  isolation  from  third-rail 
power. 

As  stated  by  the  railroad  in  its 
petition,  the  procedure  to  isolate  both 
M-1  and  M-3  MU  locomotives  from 
third-rail  power  is  as  follows: 

1.  One  power  control  center  controls 
all  third-rail  power.  This  enables  the 
power  director  to  shut  off  any  section  of 
third-rail  power  almost  instantaneously, 
anywhere  in  the  URR. 

2.  The  entire  third-rail  system  is 
electrically  protected  by  a  "fault  sensing 
pilot  wire."  This  pilot  wire  detects  high 
resistance  ground  faults  and  does  not 
require  high  amperage  overloads  to  trip 
the  third-rail  circuit  breakers. 

3.  All  M-1  and  M-3  electric  MU 
locomotives  and  all  diesel  locomotives 
have  radio  communication  with  the  train 
dispatchers,  interiocking  towers  and 
other  trains.  This  allows  all  trains  on  the 
LIRR  to  report  any  electrical  power 
problems  direct  to  the  train  dispatcher 
and  have  the  immediate  removal  of 
power  from  any  section  of  the  third  rail. 

The  procedure  for  having  the  third-rail 
power  shut  ofl^  is  covered  by  the  LIRR 
operating  rules  and  does  not  require  the 
train  crews  to  go  near  the  energized 
third-rail  to  remove  power  from  the  MU 
locomotive. 

It  is  the  opinion  of  the  railroad  that  its 
present  procedure  for  having  power 
removed  from  the  third-rail  is  a  safer 
method  for  the  train  crew  to  use.  than  to 
try  to  isolate  the  third-rail  shoe  of  the 
MU  locomotive  from  the  third-rail  by 
using  a  third-rail  shoe  insulator. 

Therefore,  the  LIRR  requests  that  it 'be 
granted  a  permanent  waiver  of 
compliance  with  S  229.81(b)  allowing  the 
railroad  to  operate  the  M-3  MU 
locomotive  fleet  without  the  required 
insulating  apparatus  on  board  each 
vehicle. 


Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  parties  desire 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  PB-8»-2]  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk.  Office  of  Chief  Counsel. 
Federal  Railroad  Administration.  Nassif 
Building,  400  Seventh  Street.  SW., 
Washington,  DC  20590.  Communications 
received  before  July  13, 1989  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.  to  5  p.m.)  in  Room 
8201  Nassif  Building,  400  Seventh  Street. 
SW.,  Washington,  DC  20590. 

Istued  In  Washington.  DC  on  May  18, 1980. 
|.W.  Wabh. 

Associate  Administrator  for  Safety. 

[FR  Doc  89-12831  Filed  S-25-89: 8:45  am] 
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Research  and  Special  Programs 
Administration 

International  Standards  on  the 
Transport  of  Dangerous  Goods;  Putilic 
Meeting 

agency:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation. 

ACTION:  Notice  of  public  meeting. 

summary:  This  notice  is  to  advise 
interested  persons  that  RSPA  in 
association  with  the  International 
Regulations  Committee  (INTEREC)  of 
the  Hazardous  Materials  Advisory 
Council  will  conduct  a  public  meeting  to 
discuss  the  issues  that  will  be  presented 
at  the  next  Working  Group  meeting  of 
the  International  Civil  Aviation 
Organization's  (ICAO)  Dangerous 
Goods  Panel  (DGP]. 
DATE:  June  14. 1909, 9:30  a.m. 
ADDRESS:  Room  e24a  Nassif  Building. 
400  Seventh  Street  SW.,  Washington. 
DC  20590. 

FOR  FURTHER  INFORMATKNI  CONTACT. 

Richard  C.  Barlow,  Acting  International 
Standards  Coordinator.  Office  of 


Hazardous  Materials  Transportation, 
Department  of  Transportation, 
Washington,  DC  20590;  (202)  386-0656. 

SUPPtEMENTARY  INFORMATION:  This 

meeting  will  be  used  to  discuss  the 
proposed  changes  to  the  ICAO 
Technical  Instructions  for  the  Safe 
Transport  of  Dangerous  Goods  by  Air 
that  will  be  presented  to  the  next 
meeting  of  the  DGP  meeting  which  is 
scheduled  to  meet  in  Montreal,  Canada 
from  9  to  20  October,  1989.  If  adopted, 
the  changes  to  the  Technical 
Instructions  would  become  effective  on 
January  1. 1991. 

Issued  in  Washington.  DC  on  May  22. 1980. 
Alan  1.  Roberts. 

Director,  Office  of  Hazardous  Materials 
Transportation. 
(FR  Doc  88-12801  Filed  5-25-88:  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  SulNnitted  to  0MB  for 
Review 

Date:  May  22, 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
submission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue  NW..  Washington  DC  20220. 

Internal  Revenue  Service 

OMB  Number  New 
Fonn  Number  8804,  8805,  and  8813 
Type  of  Review:  New  Collection 
Title:  Partnership  Withholding  Tax 
Payment  (Section  1446);  Annual 
Return  for  Partnership  Withholding 
Tax  (Section  1446);  Foreign  Partner's 
Information  Statement  of  Section  1446 
Withholding  Tax 
Description:  Code  Section  1446  requires 
partnerships  to  pay  a  withholding  tax 
if  they  have  effectively  connected 
taxable  income  that  is  allocable  to 
foreign  partners.  Forms  8804.  8805, 
and  8013  are  used  by  withholding 
agents  to  provide  IRJS  and  affected 
partners  with  data  to  assure  proper 
withholding,  crediting  to  partners' 
accounts  and  compliance. 
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Respondents:  Individuals  or  households. 

businesses  or  other  for-profit.  Small 

businesses  or  organizations 
Estimated  Number  of  Re^mndents: 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping-' 


swiMorirw 


tomt 
CopKtno, 


Sm  fenn  to 
IRS. 


8004 


Ihr.  12 

54«to_ 

aSMln.- 
20inin... 


8805 


Ihr.  S 

11*1. 

S3 


17ii*» 


8813 


7  min. 
48  nin. 

Shotl 
lOfnin. 


Frequency  of  Response:  Quarteriy, 

AiuiuaUy 
Estimated  Total  Recordkeeping/ 

Reporting  Burden:  119,100  hours 

latamal  Rsvemie  Swvioe 

OMB  Number  1545-0045 

Form  Number  978 

7>7Je  of  Review:  Revision 

TJthf:  Claiin  for  Deficiency  Dividends 
DedncUons  by  a  l^nonal  FMdfaig 
Company,  Regidated  bnrestnient 
CoapaBy,  or  Real  Estate  Investment 
Tniet 

Description:  Form  97B  is  used  by 
shareholders  of  certain  corporations 
and  trusts  to  claim  a  deduction  for 
dividends  paid  to  shareholders.  The 
IRS  uses  tte  form  to  determine  if  die 
shareholders  have  actually  induded 
the  amount  of  tiie  dividend  in  their 
gross  income. 

Respondents:  Individuals  or  household, 
businesses  or  other  for-profit 

Estimated  Number  of  Respondents:  500 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 
Recordkeeping,  5  hours  5fl  minutes 
Learning  about  the  law  or  the  form,  47 

minutes 
Preparing,  copying,  assembling,  and 
sending  the  form  to  IRS.  56  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  3,850  hours 

OMB  Number  1545-0970 

Form  Number  8453-P 

7>pe  of  Review:  Revision 

Title:  US.  Partnership  Declaration  for 
Majpetic  Media/Electronic  Filing 

Description:  This  form  is  used  to  secure 
the  general  partnera'  signature  and 
declaration  in  conjunction  with  the 
Magnetic  Media/Electronic  Filing 
Pilot.  This  form,  together  with  the 
Magnetic  Media/electronic 
transmission,  will  comprise  the 
partnership's  return 


Respondents:  Businesses  or  other  for- 
profit  Small  businesses  or 
oi^ganizations 

Estimated  Number  of  Respondents: 
2X100 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping: 
Recordkeeping,  7  minutes 
Learning  about  the  law  or  the  form  2 
minutes  n^aring  the  form,  13 
miirates 
Copying,  assembling,  and  sending  the 
form  to  IRS.  17  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Recordkeeping/ 
Reporting  Borden:  1.380  hours 

Clearance  Officer  Garridi  Shear  (202) 
S35-4297.  bttemal  Revenue  Service, 
RofMB  5571. 1111  Constitution  Avenue 
NW..  Washington.  DC  20224 

OMB  Reviewer  Kfilo  Sonderhauf  (202) 
3g6-688a  Office  of  Management  and 
Budget  Room  3001.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  Hottand. 

Departmental  Reports,  Management  Officer. 

(FR  Doc  89-12596  FHed  5-25-89;  8:45  ami 
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Treasury  Notes  of  Hay  31. 1991,  Series 
Z-1991 

Washington.  May  18, 1989. 

1,  bsvitaiion  far  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $8,750,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  May  31, 1991,  Series 
Z-1991  (CUSIP  No.  91287  XP  2). 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  May  31. 
1989,  and  will  accrue  interest  from  that 
date,  payable  on  a  semiannual  basis  on 


November  30. 198a  and  each 
subsequent  6  months  on  May  31  and 
November  30  through  the  date  that  the 
prinapal  l>ecomes  payable.  They  will 
mature  May  31, 1991,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Satiirday,  Sunday,  or  other 
nonbusineas  day,  the  amount  due  will 
be  payable  (withoat  additional  interest) 
on  tlie  next  business  day. 

2.2.  The  Notes  are  svbject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1964.  The  Notes  are  exempt 
from  aU  taxatioB  now  or  hereafter 
impoaed  on  the  obligatjon  or  interest 
thereof  by  any  State,  any  possession  of 
tl>e  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
V.SXZ.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  TTiey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  TTie  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$5.00a  $10,000,  $100,00a  and  SlJOOOJOOO, 
and  in  multiples  of  those  amounts.  They 
will  not  be  issued  in  registered  definitive 
or  in  l>earer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulaticms  governing  United 
States  securities.  Le.,  Department  of  tlie 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306).  as  to  the 
extent  applicable  to  marketable 
securities  isseed  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Klls.  as 
adopted  and  pulilislied  as  a  final  rule  to 
govern  secarities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260.  et  seq.  (May  la  1906). 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt 
Washington,  DC  2023»-1500.  prior  to 
1:00  pan..  Eastern  Daylight  Saving  time. 
Wednesday.  May  24, 1989. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday.  Mny 
23. 1989.  and  received  no  later  ?han 
Wednesday,  .May  31, 1989. 

3.2.  The  par  a.niount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  rn  multiples  of  thafamounf. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%  Fractions  may  not  be  usnd. 
Noncompetitive  tenders  must  show  the 
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term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specifled  yield. 

3.3  A  Bingle  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Conunercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  maricets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
conunercial  banks  and  other  banking 
institutions:  primary  dealers,  as  defined 
above:  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Notes 
applied  for,  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.0.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  Vb  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.500.  That  stated  rate  of  interest  will 


be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Ftice  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g.. 
99.923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  hill,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  section  1. 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Wednesday,  May  31, 1989.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury:  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Friday.  May  26, 1989.  In 


addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Wednesday. 
May  31. 1989.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  die 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 
In  any  such  case,  the  tender  form  use  to 
place  die  Notes  allotted  in  TREASURY 
DIRECT  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
TREASURY  DIRECT  account  number 
previously  obtained. 

6.  Gwieral  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and.  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

G«rald  Miuphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  09-12674  Filed  5-23-89:  4:20  pm) 
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lOepartment  CIrcuiar— Public  Deiit  Series- 
No.  16-«9] 

Treasury  Notes  of  August  IS,  1994, 
Series  K-1994 

Washington,  May  18, 1989. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $7,500,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  August  15, 1994, 
Series  K-1994  (CUSIP  No.  912827  XQ  0), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  at  the  average  price  to 
Federal  Reserve  Banks  as  agents  for 
foreign  and  international  monetary 
authorities. 

1.2.  If  the  interest  rate  determined  in 
accordance  with  this  cu*cular  is  identical 
to  the  rate  on  an  outstanding  issue  of 
United  States  notes  or  bonds,  and  the 
maturity  date  and  interest  payment 
dates  of  such  outstanding  issue  are  also 
identical  to  those  of  the  securities 
offered  by  this  circular,  the  interest  rate 
will  be  adjusted  either  higher  or  lower 
by  an  increment  of  Vi  of  one  percent, 
depending  upon  the  range  of  accepted 
competitive  bids. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  June  2, 
1989,  and  will  accrue  interest  from  that 
date,  payable  on  a  semiaimual  basis  on 
February  15, 1990,  and  each  subsequent 
6  months  on  August  15  and  February  15 
through  the  date  that  the  principal  \ 
becomes  payable.  They  will  mature 
August  15, 1994.  and  will  not  be  subject 
to  call  for  redemption  prior  to  maturity. 
In  the  event  any  payment  date  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
day,  the  amount  due  will  be  payable 
(without  additional  interest]  on  the  next 
business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 


2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$1,000,  $5,000,  $10,000,  $100,000,  and 
$1,000,000,  and  in  multiples  of  those 
amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260,  et  seq.  (May  16, 1986), 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt. 
Washington,  DC  20239-1500,  prior  to 
1:00  p.m..  Eastern  Daylight  Saving  time. 
Thursday.  May  25, 1989.  Noncompetitive 
tenders  as  defined  below  will  be 
considered  timely  if  postmarked  no  later 
than  Wednesday,  May  24. 1989.  and 
received  no  later  than  Friday,  June  2. 
1989 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 


submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  Stales  holds  membership;  foreign 
central  banks  and  foreign  stales:  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Notes 
applied  for.  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  dealine  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V^  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
98.750.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders,  ftice  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  as  fair  determination  of  the 
yield.  Tenders  received  from  Federal 
Reserve  Banks  will  be  accepted  at  the 
price  equivalent  to  the  weighted  average 
yield  of  accepted  competitive  fenders. 

3.7.  Competitive  bidders  wil  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
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tenders  will  be  notifled  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  Notes  specified  in  section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  section  is  Hnal. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.S. 
must  be  made  or  completed  on  or  before 
Friday.  June  2. 1989.  Payment  in  full 
must  accompany  tenders  submitted  by 
all  other  investors.  Payment  must  be  in 
cash:  in  other  funds  immediately 
available  to  the  Treasury:  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  deRned  in  the  general 


regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Wednesday,  May  31, 1989.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Friday.  June 
2, 1989.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  note  being  purchased. 


In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender,  principal 
and  interest  on  the  Notes. 

Gerald  Muiphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc  89-12675  Filed  5-23-69:  4:20  pin] 
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Sunshine  Act  Meetings 


Federal   Register 

Vol.  54.  No.  101 

Friday.  May  26.  1989 


Tfiis  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Thursday,  June  1. 1989, 
10:00  a.m. 

PLACE:  999  E.  Street,  NW.,  Washington, 

D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings. 
Correction  and  Approval  of  Minutes. 
Draft  AO  1989-06: 
Thomas  Graziano  on  behalf  of  Friends  of 
Sherwood  Boehlert 
Draft  AO  1989-07: 
R.S.  Petterson  on  behalf  of  New  Jersey  Bell 
Federal  PAC 
Regulations: 
Second  Notice  of  Proposed  Rulemaking.  11 
C.F.R.  100.7(b)(8):  100.8(b)(9)  and  110.4(a). 
Administrative  Matters 

DATE  AND  TIME:  Thursday,  June  1, 1989, 
at  Conclusion  of  Open  Meeting. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

S  437g. 
Audits  conducted  pursuant  to  2  U.S.C.  §  437g, 

§  438(b).  and  Title  28,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

PERSON  TO  CONTACT  FOR  IMFORMATION: 

Mr.  Fred  Eiland,  Information  Office, 

Telephone:  202-376-3155. 

Mar)oiie  W.  Emmons, 

Secretary  of  the  Commission. 

(FR  Doc.  89-12813  Filed  5-24-89;  2:33  pm] 

rnxma  code  srismi-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  10:00  a.m..  Wednesday. 
May  31, 1989. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets 
NW.,  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda: 

Because  of  their  routine  nature,  no 
substantive  discussion  of  the  following 
items  is  anticipated.  These  matters  will 
be  voted  on  without  discussion  unless  a 
member  of  the  Board  requests  that  an 
item  be  moved  to  the  discussion  agenda. 

1.  Proposed  revisions  to  the  methodology 
for  computing  the  Private  Sector  Adjustment 
Factor. 

2.  Proposed  Board  comments  to  the 
Commodity  Futures  Trading  Commission 
regarding  hybrid  financial  instruments. 

Discussion  Agenda: 

3.  Proposed  modifications  to  the  Payment 
System  Risk  Reduction  Policy  of  the  Federal 
Reserve  System. 

4.  Proposed  amendments  to  Regulation  Z 
(Truth  in  Lending)  to  implement  the  Home 
Equity  Loan  Consumer  Protection  Act 
relating  to  home  equity  lines  of  credit. 
(Proposed  earlier  for  public  conmient:  Docket 
No.  R-0655) 

5.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington.  DC 
20551. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 


Dated:  May  24.  1989. 
Jennifer ).  Johnson. 

Associate  Secretary  of  the  Board. 

|FR  Doc.  89-12729  Filed  5-24-89: 10;54  am) 

BILUNG  CODE  6210-01-H 

FEDERAL  RESERVE  SYSTEM  BOARD  OF 

GOVERNORS 

time  AND  date:  Approximately  1230 

p.m.,  Wednesday.  May  31. 1989, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Feder.il 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  21st  Streets. 
NW,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  purchase  of  check  sorters 
within  the  Federal  Reserve  System. 

2.  Proposed  leasing  of  computer  equipment 
within  the  Federal  Reserve  System. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  resssignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  INFORMATION:  Mr. 

Joseph  R.  Coyne.  Assistant  to  the  Board; 
(202)  452-3204.  You  may  call  (202)  452- 
3207,  beginning  at  approximately  5  p.m. 
two  business  days  before  this  meeting, 
for  a  recorded  announcement  of  bank 
and  bank  holding  company  applications 
scheduled  for  the  meeting. 

Dated:  May  24. 1989. 
Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  88-12730  Filed  5-24-89: 11:13  pm] 

BILUNG  CODE  6210-Ot-M 


JMI 


22838 


Corrections 


Padanl  Ragiatar 
Vol.  54.  No.  101 

Friday,  May  26.  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Nofce  docwnents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documer)ts  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  421 

(OW-FRL-3774-1] 

Nonf  •rrous  M«tate  Mamifactuiing 
Point  Sourc*  Catagory;  Effluant 
Umltatlowa  Ouldaimaa.  Pratraatmawt 
Standarda  and  Naw  Sourca 
Part  onnanca  Standarda 

'Correction 

In  proposed  rule  document  89-8036 
beginning  on  page  18412  in  the  issue  of 
Friday.  April  28. 1989.  make  the 
following  corrections: 

(421,262    [CorrMted] 

1.  On  page  18425,  in  the  third  column, 
in  S  421.262(j).  in  the  table,  in  the  last 
column  of  figures,  the  fourth  entry 
should  read  "351.800". 

9421.263    (CofTMled] 

2.  On  page  18427,  in  the  second 
column,  in  §  421.283(n],  in  the  table,  in 
the  last  column  of  figures,  the  first  entry 
should  read  "30.500". 

$421,265(0    (Corrected! 

3.  On  page  18429,  in  the  Tirst  column, 
in  S  421.265(c).  in  the  table,  under 


"Maximum  for  any  1  day,"  the  entry 
should  read  "0.300", 


■lUJNOCOOt  1HS41-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlatratlon 

21  CFR  Part  455 

(Docket  No.  89N^)052] 

Antibiotic  Druga;  Vancomycin 
nyorocnionaa  lor  injaciion 

Correction 

In  rule  document  89-11244  beginning 
on  page  20382  in  the  issue  of  Thursday. 
May  11. 1980,  malce  the  following 
correction: 

S4S5.265b   [Corraelad] 

On  page  20385.  in  the  first  column,  in 
9  455.285b(a)(3](ii](B](7]  in  the  second 
line  "minimum  10"  should  read 
"mlninum  of  10". 

COOIMOMt^ 


Co(- 

Un«« 

ShouURMd 

2 

SMIon  14.  HM<^ 

M 

Swilon  26,  EVt. 

33 

S«*on  13.  UM*  1-i  WWNEVi^  EWNW*4. 

1 

34 

SWKNW^: 

35 

Swtton  23.  SWNEK.  SEKN«V«^ 

36 

Sw«on24,SWV'«NWW: 

6 

(RwnOM] 

2„ 

15 

T  15  N..  H.  23  E., 

2...~.. 

18 

SMion  3.  SWVdSWVt. 

29 

T,  18  N,  R.  24  E.. 

2..._. 

31-32 

Swtion  IS.  SWWNEM. 
SEVtNWVt,  SES«. 

NWWNWW. 

«„.... 

3B.3S 

Swiion  IS.  SWMNEK. 
SEVliNWV*,. 

HMVMM%. 

2...... 

46 

Smfion  34,  NEK.  EMNWVii.  NHSEMi 

87 

T.  24  H,  R  7  E.. 

2 

88 

Swiion  2.  SEv.SWV< 

2 

76 

T.  25  R.  B.  7  E., 

3 

2 

SwSon  S,  SIWViNWK: 

3.._.. 

7 

Sactton  ^^.  NWM.NWM: 

3 

14 

Swlen  19,  8Et4NEt«: 

3 

18 

Suetfon  34.  SWMSWK. 

MJJNOCOOf  1S08-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Buraau  of  Latid  Managamant 

(MT-060-09-4212-13;  imi-76695] 

Realty  Action— Exchange;  Montana 

Correction 

In  notice  document  89-10832  beginning 
on  page  19466  in  the  issue  of  Friday. 
May  5. 1989.  make  the  following 
corrections: 

On  page  19466  in  the  land  descriptions 
under  Principal  Meridian  Montana: 


DEPARTMENT  OF  TRANSPORTATION 

Raaaarch  and  Spadal  Programa 
Adminiatration 

AppNcanta  for  ExampUona 

Correction 

In  notice  document  89-11536  beginning 
on  page  20943  in  the  issue  of  Monday, 
May  15, 1989,  make  the  following 
correction: 

On  page  20944  in  the  first  column, 
under  DATE,  the  date  should  read  "June 
14. 1989". 

BNJJNO  cooe  1S0»«1-O 


Friday 

May  26,  1989 


JMI 


Part  II 

Department  of 
Education 


Pell  Grant,  Perkins  Loan,  College  Work- 
Study,  Supplemental  Educational 
Opportunity  Grant,  and  Stafford  Loan 
Programs;  Revision  of  Need  Analysis 
Systems;  Notice 
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DEPARTMENT  OF  EDUCATION 

Pen  Grant,  Perkins  Loan  (Formerly  tlM 
National  Direct  Student  Loan),  College 
Work-Study,  Supplemental  Educational 
Opportunity  Grant,  and  Stafford  Loan 
(formerty  Guaranteed  Student  Loan) 
Programs;  Revision  of  ttie  Need 
Analysis  Systems  for  the  1990-91 
Academic  Year 

aqency:  Department  of  Education. 

action:  Notice  of  revision  to  the 
Congressional  Methodology  and  the 
Family  Contribution  Schedule 
methodology  for  the  1990-91  award 
year. 

summary:  The  Secretary  of  Education 
announces  the  annual  update  to  tables 
used  in  the  need  analysis  methodologies 
that  an  institution  of  higher  education 
must  use  in  calculating  expected  family 
contributions  for  the  1990-91  award  year 
under  the  Pell  Grant,  campus-based 
(Perkins  Loan,  College  Worlc-Study,  and 
Supplemental  Educational  Opportunity 
Grant),  and  Stafford  Loan  Programs.  The 
Secretary  takes  this  action  under  the 
authority  of  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA). 

FON  nrnmrn  mwormation  contact: 
Ms.  Wendy  Macias,  Program  Specialist 
Pell  Grant  Branch,  Division  of  Policy 
and  Program  Development,  U.S. 
Department  of  Education,  400  Maryland 
Avenue  SW.  (Room  4318,  ROB-3]. 
Washington.  DC  20202-5444,  Telephone 
(202)  732^4888. 

•UPM^MENTARV  INFONMATION:  The  need 
analysis  methodologies  are  used  to 
determine  student  eligibility  for 
assistance  under  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA).  There  are  two  need  analysis 
methodologies  used  under  the  above 
programs  for  determining  a  student's 
expected  family  contribution.  One 
methodology,  the  Family  Contribution 
Schedule,  is  used  to  calculate  a 
student's  expected  family  contribution 
for  the  Pell  Grant  Program.  In  the  Pell 
Grant  Program,  a  student's  expected 
family  contribution  is  also  known  as  the 
Student  Aid  Index  (SAI).  The  second 
methodology,  the  Congressional 
Methodology,  is  used  to  calculate  a 
student's  expected  family  contribution 
for  the  campus-based  (Perkins  Loan. 
College  Work-Study,  and  Supplemental 
Educational  Opportunity  Grant]  and 
Stafford  Loan  Programs.  Both  of  these 
methodologies  are  established  by 
statute. 

The  HEA  provides  for  the  following 
annual  updates: 


I.  Pell  Grant  Family  Contribution 
Schedule 

Sections  411A  through  411F  of  the 
HEA  specify  the  criteria,  data  elements, 
calculations,  and  tables  used  to 
calculate  expected  family  contributions 
for  the  Pell  Grant  Program.  The 
Secretary  is  required  to  publish  a 
revised  Family  Size  Offset  table  for  each 
award  year.  The  family  size  offset  is  an 
allowance  for  the  family's  basic  living 
expenses  that  varies  by  family  size  and 
is  offset  against  the  effective  family 
income. 

The  Secretary  must  revise  the  tables 
by  increasing  (or  decreasing)  the 
comparable  amount  for  the  preceding 
award  year  by  a  percentage  equal  to  the 
percentage  increase  (or  decrease)  in  the 
Consumer  Price  Index  for  Wage  Earners 
and  Clerical  Workers  published  by  the 
Department  of  Labor,  and  rounded  to 
the  nearest  $100.  Using  the  percentage 
change  between  the  Consumer  Price 
Index  for  Wage  Earners  and  Clerical 
Workers  for  December  1987  and  the 
Consumer  Price  Index  for  Wage  Earners 
and  Clerical  Workers  for  December  1988 
as  a  predictor,  the  Secretary  determines 
that  the  family  size  offsets  will  increase 
by  4.4  percent  for  the  1990-91  award 
year.  Accordingly,  for  the  1990-91  award 
year  for  the  Pell  Grant  Program,  the 
Family  Size  Offset  Table  is  revised  as 
follows: 

Family  Size  Offsets 


Family  metntMra 

Amount 

1 „     

$5.7(X) 

3  !!!!!!Z!!™Z!Z~ZZZ"""ZZ!'""! 

4 

7.200 

8,800 

11,300 

5 

13,400 

14,900 

Note. — Add  $1,100  for  each  additional 
family  member. 

The  dependent  student  offset  is  an 
offset  against  the  effective  income  of  a 
dependent  student  and  his  or  her 
spouse.  The  Secretary  is  required  to 
publish  necessary  revisions  in  these 
offsets  for  each  award  year.  The 
dependent  student  offsets  for  the  1990- 
91  award  year  are  revised  as  follows: 

Dependent  Student  Offsets 


Marital  status 


Single... 
Married 


Amount 


S3,800 
5,500 


n.  Congressional  Methodology 

Part  F  of  Title  IV  of  the  HEA  specifies 
the  criteria,  data  elements,  calculations. 


and  tables  for  a  computation  of 
expected  family  contributions  for  the 
campus-based  and  Stafford  Loan 
programs.  In  addition.  Part  F  requires 
that  four  of  the  tables,  the  Standard 
Maintenance  Allowance,  the  Adjusted 
Net  Worth  of  a  Business  or  Farm,  the 
Asset  Protection  Allowance,  and  the 
Assessment  Schedules  and  Rates  be 
adjusted  each  award  year  to  take  into 
account  inflation  that  has  taken  place 
after  December  31  of  the  previous  year 
based,  in  general,  upon  increases  in  the 
Consumer  Price  Index. 

For  award  year  1990-91  the  Secretary 
is  charged  with  updating  the  standard 
maintenance  allowances,  adjusted  net 
worth  of  a  business  or  farm,  and  the 
assessment  schedules  and  rates  to 
account  for  inflation  that  took  place 
between  December  1988  and  December 
1989.  However,  since  the  Secretary  must 
publish  these  tables  before  December 
1989  the  increases  in  the  tables  must  be 
based  upon  a  percentage  equal  to  the 
estimated  percentage  increase  in  the 
Consumer  Price  Index  for  all  Urban 
Consumers  for  1989. 

The  Secretary  estimates  that  the 
increase  in  the  Consumer  Price  Index  for 
all  Urban  Consimiers  for  the  period 
December  1988  through  December  1989 
will  be  3.8  percent.  Therefore,  for  the 
1990-91  award  year  for  the  campus- 
based  and  Stafford  Loan  Programs,  the 
tables  set  forth  in  Part  F  have  been 
updated  as  follows  in  sections  1,  2  and  4 
in  accordance  with  this  estimate  and  the 
other  relevant  provisions  of  Part  F.  The 
Secretary  must  revise  for  each  award 
year  the  table  on  asset  protection 
allowance  as  provided  for  in  section  478 
of  the  HEA.  The  Asset  Protection 
Allowance  table  for  the  award  year 
1990-91  has  been  updated  below  in 
section  3. 

Part  F  also  requires  the  Secretary  to 
increase  the  amoimt  specified  for  the 
Employment  Expense  Allowance  to 
account  for  inflation  based  upon 
increases  in  the  Bureau  of  Labor 
Statistics  budget  of  the  marginal  costs 
for  a  two-earner  compared  to  a  one- 
earner  family  for  meals  away  from 
home,  apparel  and  upkeep, 
transportation,  and  housekeeping 
services.  Therefore,  the  Secretary  is 
increasing  this  allowance  as  described 
below  in  section  5. 

/.  Standard  Maintenance  Allowance 

This  allowance  is  the  amount  of 
reasonable  living  expenses  that  would 
be  associated  with  the  maintenance  of 
an  individual  or  family.  The  allowance 
is  offset  against  income  for  the  family's 
basic  living  expenses,  and  it  varies  by 
family  size.  The  standard  maintenance 
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allowances  for  dependent  students  and        independent  students  with  dependents         for  award  year  1990-91  are: 


Family  size  (including  student) 


$9^70 
11.550 
14.260 
16.820 
19.660 


Number  m  ccMege 


$7,690 
9.970 
12.670 
15.240 
18,090 


S8.380 
11.090 
13.660 
16.510 


$9,510 
12.060 
14930 


$9,390 
13.350 


For  each  additional  family  member  add  $2,220. 


2.  Adjusted  Net  Worth  (NW)  of  a 
Business  or  Farm 

A  portion  of  the  full  net  value  of  a 
farm  or  business  is  excluded  from  the 
calculation  of  an  expected-contribution 
since:  (1)  The  income  produced  from 
such  assets  is  already  assessed  in 
another  part  of  the  formula;  and  (2)  the 
formula  protects  a  portion  of  the  value 
of  the  assets.  The  portion  of  these  assets 
included  in  the  contribution  calculation 
is  computed  according  to  the  following 
schedule.  This  schedule  is  used  for 
dependent  students,  independent 
students  without  dependents,  and 
independent  students  with  dependents. 


M  the  net  iMxiti  o(  a 
bustnesa  or  fann  ia— 


Less  Vnan  SI 

$1  10  $65.000 ._ 

$65,001  to  $200,000. 


$200,001  to  $330,000. 
$330,001  or  more 


Then  the  ad^Mted  I 
worth  is. 


$0. 

$0  -t-  40%  o(  NW 

$26,000  +  50%  01  NW 

ower  $65,000. 
$93,500  .f  60%  o(  NW 

over  $200,000. 
$171,500  +  100%  of 

NW  over  $330,000. 


3.  Asset  Protection  Allowance 

This  allowance  protects  a  portion  of 
net  worth  (assets  less  debts)  from  being 
considered  available  for  postsecondary 
education  expenses.  There  are  three 
asset  protection  allowance  tables,  one 
each  for  parents  of  dependent  students, 
independent  students  without 
dependents,  and  independent  students 
with  dependents. 


For  each  additional  college  student  subtract  $1,580. 


Dependent  Students 


It  the  age  of  ttte  older 
parent  s— 


And  ttiere  are- 


Two 


25  or  less. 

26 

27 

28 

29 

30 

31 _ 

32 

33 

34 

35 „ 

36 ._.. 

37 

38 

39 

40 

41 ._ 

42 

43 


45 

46 

47 ._.... 

48 

49 

50 

51 

52 

53 


54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65  or  more .. 


One 
parent 


Then  the  asset  pro- 
lectKxi      allowance 


0 

0 

2,000 

1.500 

4,100 

3,000 

6.100 

4.500 

8,100 

6,000 

10,200 

7,5C0 

12.200 

9,000 

14,200 

10.500 

16,300 

12.000 

18.300 

13.500 

20.300 

15,000 

22,400 

16.500 

24,400 

18,000 

26,400 

19,500 

28,500 

21.000 

30,500 

22,500 

31,300 

23.100 

32,100 

23.500 

33,000 

24,100 

33,800 

24.500 

34.700 

25.100 

35.600 

25.800 

36,500 

26.200 

37.400 

26.900 

38.700 

27.500 

39,600 

28.200 

40.700 

28.900  j 

42,000 

29,600 

43.300 

30.500 

44.400 

31.200 

45,800 

32.000 

47.200 

32.900 

48.700 

33,700 

50.200 

34.600 

52,000 

35.500 

53.600 

36.500 

55.500 

37.500 

57.200 

38.600 

59,200 

39.700 

61.300 

41.000 

63.400 

42.200 

Independent  Students  Without 
Dependents 


If  the  age  of  ttie  student  ■ 


•     Then  the 
t       asset 

protecttoo 
adowancs 


25  or  less.. 

26 

27 

26 _ 

29.- 

30 

31 

32...- 

33 

34.._ 

35 

36 _. 

37 

38— 

39 

40 

41- 

42 

43 


45.. 

46.. 

47.. 

48.. 

49.. 

50.. 

51- 

52.. 

53. 

54. 

55.. 

56.. 

57.. 

58.. 

59.. 

60.. 

61. 

62 

63. 

64.. 


65  or  more.. 


0 
1.500 
3.000 
4500 
6.000 
7500 
9.000 
10500 
12,000 
13500 
15,000 
16.500 
18.000 
19.500 
21.000 
22  500 
23.100 
23.500 
24.100 
24  500 
26100 
25.800 
26.200 
26.900 
27.500 
28.200 
28.900 
29,600 
30.500 
31^00 
32.000 
32.900 
33,700 
34.600 
35.500 
36.500 
37.500 
38  600 
39.700 
41.000 
42.200 
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JMI 


Independent  Students  With 
Dependents 


M  the  age  of  the  student 


And  the  student  i 


Married 


Unmar- 
hed 


Then  the  asset  pro- 
tection     al!owarx» 


25  or  less .. 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

38 

37 

38 „ 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

58 

59 

60 

61 

62 

63 

64 

65  or  mora 


0 

0 

2.000 

1.500 

4,100 

3,000 

6.100 

4,500 

8.100 

6.000 

10,200 

7.500 

12.200 

9,000 

14.200 

10.500 

16.300 

12,000 

18,300 

13,500 

20,300 

15.000 

22.400 

16,500 

24,400 

18,000 

26.400 

19.500 

28.500 

21.000 

30,500 

22,500 

31,300 

23,100 

32,100 

23,500 

33,000 

24,100 

33,800 

24,500 

34,700 

25,100 

35,600 

25,800 

36,500 

26.200 

37,400 

26,900 

38,700 

27,500 

39,600 

28,200 

40,700 

28,900 

42,000 

29,600 

43,300 

30,500 

44,400 

31,200 

45,800 

32,000 

47,200 

32,900 

48,700 

33,700 

50,200 

34,600 

52.000 

35,500 

53,600 

36.500 

55.500 

37,500 

57,200 

38,600 

59,200 

39,700 

61,300 

41,000 

63.400 

42,200 

4.  Assessment  Schedules  and  Rates 

Three  separate  assessment  schedules, 
one  each  for  dependent  students, 
independent  students  without 
dependents,  and  independent  students 
with  dependents,  are  used  to  determine 
the  expected  contribution  toward 
educational  expenses  from  family 
financial  resources. 


For  dependent  students,  the  expected 
parental  contribution  is  derived  from  an 
assessment  of  the  parents'  adjusted 
available  income  (AAI).  The  AAI 
represents  a  measure  of  a  family's 
fmancial  strength  which  considers  both 
income  and  assets.  For  a  dependent 
student,  the  parents'  AAI  is  assessed 
according  to  the  following  schedule: 


H  AAI  is— 

Then  the  assessment 

is— 

Less  than  -S3,409 

-$750 

-$3,409  to  $8,300 

$?2%  of  AAI 

$8,301  to  $10,400 

$1  826-f  25%  of  AAI 

$10,401  to  $12,500 

over  $8,300. 
$2,351-*- 29%  of  AAI 

$12,501  to  $14,600 

over  $10,400. 
S2  960-f34%  of  AAI 

$14,601  to  $16.700 

over  $12,500. 

$3  674  +  40%  of  AAI 

$16,701  or  more.. 

over  $14,600. 
S4  514-1-47%  of  AAI 

over  $16,700. 

For  independent 
students  wittwut 
dependents  the 
expected  family 
contribution  Is  derived 
in  part  from  an 
assessment  of  the 
student's  available 
taxable  income  (ATI). 
The  ATI  is  based  on  a 
calculation  of  taxable 
income  minusa 
maintenance 
allowance  and 
alloiwances  for 
Federal,  State  and 
local  incorhe  taxes 
and  social  security 
taxes.  The  assessment 
of  the  ATI  for  an 
independent  student 
wittxwt  dependents  is 
computed  according  to 
the  following  schedule: 


If  ATlis- 

Then  the  assessment 
is— 

Less  than  $9,501 

70%  of  ATI 

$9,501  or  more 

$6  650 -i- 90%  of  ATI 

over  $9,500. 

For  independent  students  with 
dependents,  the  expected  contribution  is 
derived  from  an  assessment  of  the 
adjusted  available  income  (AAI).  The 


AAI  represents  a  measure  of  a  family's 
financial  strength  which  considers  both 
income  and  assets.  The  assessment  of 
AAI  for  an  independent  student  with 
dependents  is  computed  according  to 
the  following  schedule: 


tf  AAlis— 

Then  the  assessment 
is— 

Less  than  -$3,409 

-$750. 

-$3,409  to  $8,300 

$22%  of  AAI. 

$8,301  to  $10,400 

$1,826-t-25%  Of  AAI 

$10  401  to  $12  500    . ... 

over  $8,300. 
$2,351-1-29%  of  AAI 

$12  501  to  $14  600 

over  $10,400. 
$2  960-1-34%  of  AAI 

$14,601  to  $16.700 

over  $12,500. 
$3,674-)- 40%  of  AAI 

$16,701  or  more 

over  $14,600. 
$4,514-1-47%  of  AAI 

over  $16,700. 

5.  Employment  Expense  Allowance 

This  allowance  for  employment- , 
related  expenses,  that  is  used  for 
dependent  students  and  independent 
students  with  dependents,  recognizes 
additional  expenses  incurred  by 
working  spouses  and  single-parent 
households.  The  allowance  is  based 
upon  the  marginal  differences  in  costs 
for  a  two-earner  family  compared  to  a 
one-earner  family  for  meals  away  from 
home,  apparel  and  upkeep, 
transportation,  and  housekeeping 
services.  The  employment  expense 
allowance  for  dependent  students  and 
independent  students  with  dependents 
is  the  lesser  of  $2,200  or  35  percent  of 
earned  income. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.007    Supplemental  Educational 
Opportunity  Grant  Program:  84.032 
Guaranteed  Student  Loan  Program;  84.033 
College  Work  Study  Program;  84.038 
Perkins  Loan  Program;  84.083    Pell  Grant 
Program) 

Dated:  May  19. 1989. 
James  B.  Williams, 

Acting  Assistant  Secretary  for  Poslsecondary 
Education. 

(FR  Doc.  89-12568  Filed  5-25-89;  8:45  am] 
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DEPARTMBIT  OF  TRANSPORTATION 

fa  liaf  I   *--*-*■ a  ^^Im  I  ■■■■■!  ■  ■ 

rvQVtw  MVNiuun  AunMiwifliiun 
14CFRPert71 

RIN  2120-AO05 

■fc— —  —  —  — -J  r«latiH«iiiMaii   — *  iii  ■ 

iTvpowa  oiimwHiiein  of  me 
yamnhig  Tewnlnel  Conlral  Area  and 
nwocmnn  or  nw  iiwnipnM  MirpofT 
Radar  Servlee  Area,  T« 


r.  Federal  Aviation 
AdministraUon  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 


:  This  notice  proposes  to 
establish  a  Terminal  Control  Area 
(TCA)  at  the  Memphis  International 
Airport,  TN.  The  TCA  would  consist  of 
airspace  from  the  surface  or  higher 
within  a  30-mile  radius  of  Memphis 
International  Airport  to  and  Including 
10,000  feet  above  mean  sea  level  (MSL). 
Establishment  of  this  TCA  would 
impose  certain  operating  rules  and 
pilot/equipment  requirements,  including 
requirements  for  an  operable  two-way 
radio,  a  4096  transponder  with 
automatic  altitude-reporting  equipment, 
and  an  operable  very  high  frequency 
omni-directional  radio  range  (VOR)  or 
tactical  air  navigational  aid  (TACAN) 
receiver,  and  restrictions  on  student 
pilot  operations.  This  action  is  intended 
to  hicrease  the  capability  of  the  air 
traffic  control  (ATC)  system  to  separate 
all  aircraft  in  the  termUial  airspace 
around  the  Memphis  International 
Airport.  The  objective  of  this  proposal  is 
to  substantially  increase  safety  while 
accommodating  the  legitimate  concerns 
of  airspace  users.  Memphis 
International  Airport  is  currently  served 
by  an  Airport  Radar  Service  Area 
(ARSA),  which  would  be  rescinded 
concurrent  with  the  establishment  of 
this  TCA. 

OATK  Comments  must  be  received  on  or 
before  July  24, 1980. 
AOORISSIS:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-10],  Airspace  Docket  No  89- 
AWA-5. 600  Independence  Avenue  SW., 
Washington,  DC  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Offlce  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue  SW.,  Washington,  DC  20.591. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 


at  the  office  of  the  Regional  Air  TralBc 
Division. 

fOR  WRTNIR  MPOMIATION  OONf ACTt 
Alton  D  Scott  Airspace  Brandi  (ATO- 
240],  Airspace — ^Rules  and  Aeronautical 
Information  Division.  Air  TrafBc 
Operations  Service.  Federal  Aviatioa 
Administration.  800  Independence 
Avenue  SW..  Washington.  DC  20991: 
telephone:  (202)  267-0252. 

6WW  imilTAWV  MFOMIATION! 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  vtevrs, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particulariy  helpAil  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Coamients 
are  specifically  invited  oo  the  overall 
regulatory,  aeronautical,  ecoDomic. 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  tlie 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
AWA-5."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  simimarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230,  800  Independence 
Avenue  SW.,  Washington.  DC  20691,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 


Related  Rulemaking  Actions 

On  May  21, 1970,  the  FAA  published 
FAR  Amendment  91-78  (35  FR  7782) 
which  enabled  the  establishment  of 
TCA's.  On  October  14. 1988,  the  FAA 
published  a  final  rule  which  revised  the 
dassification  and  pilot/equipment 
requirements  for  conducting  operations 
in  a  TCA  (53  FR  40318).  Specifically,  the 
rale:  (a)  establishes  a  single-class  TCA; 
(b)  requires  the  pilot-in-command  of  a 
dvU  aircraft  operating  within  a  TCA  to 
lH>ld  at  least  a  private  pilot  certificate, 
except  for  a  student  pilot  who  has 
received  certain  documented  training: 
and  (c)  eliminates  the  helicopter 
exception  from  the  minimum 
nav^ational  equipment  requirement. 

The  FAA  published  a  final  rule  on 
June  21, 1988,  which  requires  Mode  C 
equipment  when  operating  within  30 
miles  of  any  designated  TCA  primary 
airport  from  the  surface  to  10,000  feet 
MSL,  except  for  operations  by  certain 
aircraft  types  specifically  excluded  (53 
FR  23356). 

On  February  3. 1987,  the  FAA 
published  a  final  rule  which  established 
requirements  pertaining  to  the  use, 
installation,  inspection,  and  testing  of 
Air  Traffic  Control  Radar  Beacon 
System  (ATCRBS)  and  Mode  S 
transponders  in  U.S.-registered  civil 
aircraft  (53  FR  3380).  The  rule  adopted 
continues  to  require  a  transponder  for 
operation  in  each  TCA. 

Background 

The  TCA  program  was  developed  to 
reduce  the  midair  collision  potential  in 
the  congested  airspace  surrounding  an 
airport  with  high  density  air  traffic  by 
providing  an  area  in  which  all  aircraft 
will  be  subject  to  certain  operation  rules 
and  equipment  requirements. 

The  density  of  traffic  and  the  type  of 
operation  being  conducted  in  the 
airspace  surrounding  major  terminals 
increase  the  probability  of  midair 
collisions  An  extensive  study  in  1970 
found  that  the  majority  of  midair 
collisions  occurred  between  a  general 
aviation  (GA)  aircraft  and  either  an  air 
carrier,  military  or  another  GA  aircraft. 
The  basic  causal  factor  common  to  these 
conflicts  was  the  mix  of  uncontrolled 
aircraft  operating  under  visual  flight 
rules  (VFR)  and  controlled  aircraft 
operating  under  instrument  flight  rules 
(IFR).  TCA's  provide  a  method  to 
accommodate  the  increasing  number  of 
IFR  and  VFR  operations.  The  regulatory 
requirements  of  TCA  airspace  afford  the 
greatest  protection  for  the  greatest 
number  of  people  by  providing  ATC 
with  an  increased  capability  to  provide 
aircraft  separation  service,  thereby 


minimizing  the  mix  of  controlled  and 
uncontrolled  aircraft. 

To  date,  the  FAA  has  established  a 
total  of  23  TCA's.  The  FAA  is  proposing 
to  take  action  to  modify  or  implement 
the  application  of  these  proven  control 
techniques  to  more  airports  to  provide 
greater  protection  of  air  traffic  in  the 
airspace  regions  most  commonly  used 
by  passenger-carrying  aircraft. 

On  August  22, 1987.  the  Secretary  of 
Transportation  announced  nine 
locations  for  which  the  FAA  would  issue 
NPRM's  proposing  establishment  of 
TCA's.  "The  nine  candidates  cited 
qualify  for  TCA  status  by  meeting  the 
criteria  published  in  FAA  Handbook 
7400.2.  "Procedures  for  Handling 
Airspace  Matters."  The  criteria  for 
establishing  a  TCA  are  based  on  factors 
which  include  the  number  of  aircraft 
and  people  using  that  airspace,  the 
traffic  density,  and  the  type  or  nature  of 
operations  being  conducted. 
Accordingly,  guidelines  have  been 
established  to  identify  TCA  locations 
based  on  two  basic  elements — the 
number  of  enplaned  passengers  and  the 
number  of  aircraft  operations. 

Pre-NPRM  Public  Input 

Airspace  Meetings 

A  pre-NPRM  airspace  meeting  was 
held  on  October  4. 1988.  to  allow  local 
aviation  interests  and  airspace  users  an 
opportunity  to  present  input  on  the 
design  of  the  proposed  Memphis  TCA. 
During  the  course  of  this  meeting,  there 
were  presentations  from  Air  Line  Pilots 
Association  (ALPA),  two  local  user 
groups  (Memphis  Area  TCA  Ad  Hoc 
Users'  Committee  and  Memphis  Soaring 
Society),  Northwest  Airlines,  private 
pilots,  and  concerned  dtizens.  The  FAA 
also  accepted  written  comments  as  well. 

At  the  meeting,  ALPA  centered  their 
concerns  on  ensuring  turbojet 
containment  within  the  TCA.  An  earlier 
TCA  design  of  September  29, 1988. 
failed  to  address  the  requirements  for  a 
faUed  engine  at  maximum  takeofi  gross 
weight  for  the  DC-9  twin  jet.  The  largest 
passenger  air  carrier  in  Memphis, 
Northwest  Airlines,  has  the  largest  DC-0 
fleet  in  the  world,  approximately  50 
percent  of  which  are  twin  jets.  ALPA 
also  expressed  a  need  for  additional 
fully  qualified  controllers  and  equipment 
to  provide  the  services  required. 

The  Memphis  Area  TCA  Ad  Hoc 
Users'  Committee  presented  its  design 
for  the  proposed  Memphis  TCA.  The 
boundaries  of  this  proposal  were  based 
on  radials  and  distance  measuring 
equipment  from  the  Memphis  very  high 
frequency  omni-directional  radio  range 
and  tactical  air  navigational  aid 
(VORTAC),  The  boundaries  of  the  TCA 
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Ad  Hoc  Committee's  design  were 
relatively  the  same  as  the  FAA  with  the 
exception  of  the  western  boundary  for 
Area  B.  The  TCA  Ad  Hoc  Committee 
suggested  a  10-mile  radius  of  the 
VORTAC;  the  FAA's  proposal  is  an  11- 
mile  radius  of  the  VORTAC.  The  lateral 
limits  of  the  TCA  Ad  Hoc  Committee's 
proposal  extend  to  30  miles,  with 
vertical  limits  of  10,000  feet  MSL 

The  majority  of  private  pilots' 
comments  supported  the  concept  of 
"Climb  and  Descent  Corridors"  and 
were  opposed  to  the  Mode  C  rule 
(Notice  No.  88-2).  The  climb  and 
descent  corridors  concept  would  keep 
jets  in  a  narrow  area  and  at  high 
altitudes  until  necessary  to  descend. 

The  FAA  evaluated  all  the  comments 
and  designs  received  on  this  proposal  A 
common  recommendation  was  to  test 
the  "Climb  and  Descent  Corridors" 
concept  in  the  Memphis  area.  Previous 
tests  of  this  concept  did  not  provide  the 
desired  degree  of  safety  nor  the  most 
effident  use  of  the  airspace  provided  by 
the  TCA  configuration  in  a  hdgh  density 
terminal  area. 

Another  issue  mentioned  was 
adequate  staffing  and  equipment  to 
provide  the  services  required.  We  are 
confident  that  the  staffing  and 
equipment  are  more  than  adequate  to 
handle  the  additional  workload  that 
may  be  generated  by  the  establishment 
of  the  TCA. 

The  use  of  radial  and  distance 
measuring  equipment  from  the  Memphis 
VORTAC  suggested  by  the  TCA  Ad  Hoc 
Users'  Conunittee  was  incorporated  into 
this  proposal.  The  western  boundary  of 
Area  B  remained  an  11-mile  radius  of 
the  Memphis  VORTAC  to  accommodate 
parallel  approaches. 

Another  issue  mentioned  was 
containment  of  DC-9  twin  jets  during  a 
failed  engine  at  maximum  takeoff  gross 
weight.  This  issue  is  not  germane  to  the 
establishment  or  design  configuration  of 
a  TCA. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  a  TCA  at  Memphis 
International  Airport.  TN.  Armual 
enplaned  passengers  at  Memphis 
International  Airport  are  well  above  the 
3.5  million  necessary  for  consideration 
as  a  TCA  candidate  The  total  airport 
operation  count  at  Memphis 
International  Airport  is  384,049  of  which 
58  percent  is  air  carrier.  This  exceeds 
the  criteria  necessary  for  establishment 
of  a  TCA.  Additionally,  within  the 
proposed  boundaries,  more  than  400,000 
flight  operations  are  conducted 
annually.  Ckjnsequently,  the  FAA  has 


determined  that  establishment  of  a  TCA 
at  Memphis  International  Airport  is  in 
the  interest  of  flight  safety 'and  will 
result  in  a  greater  degree  of  protection 
for  the  greatest  number  of  people  during 
flight  in  that  terminal  area.  Memphis 
International  Airport  is  currently  served 
by  an  ARSA,  which  would  be  rescinded 
concurrent  with  the  establishment  of 
this  TCA.  The  proposed  location  is 
depicted  on  the  attached  chart. 

Section  91.90  of  Part  91  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  91) 
defines  TCA's  and  prescribes  operating 
rules  for  aircraft  in  airspace  designated 
as  a  TCA.  The  TCA  rule  provides,  in 
part,  that  prior  to  entering  the  TCA.  any 
aircraft  arriving  at  any  airport  within 
the  TCA  or  flying  through  a  TCA  must 
(1)  Obtain  appropriate  authorization 
from  ATC:  (2)  unless  otherwise 
authorized  by  ATC.  all  large  turbine 
engine-powered  aircraft  operating  to  or 
from  a  primary  airport  shall  operate 
above  the  designated  floors  of  the  TCA; 
(3)  comply  with  any  procedures 
established  by  ATC  for  such  operations 
as  pilot  training  at  an  airport  within  a 
TCA:  (4)  hold  at  least  a  private  pilot 
certificate;  (5)  meet  the  requirements  of 
S  61.95  if  the  aircraft  is  operated  by  a 
student  pilot  (6)  have  an  operable  VOR 
or  TACAN  receiver  (7)  have  an 
operable  two-way  radio  capable  of 
commuiucations  with  ATC  on 
appropriate  frequencies  for  that  TCA; 
and  {B)he  equipped  with  the  appUcable 
operating  transponder  and  automatic 
altitude  reporting  equipment  spedfied  in 
paragraph  (a)  of  S  91.24.  except  as 
provided  in  paragraph  (d)  of  that 
section.  Any  aircraft  departing  from  an 
airport  located  inside  the  TCA  is 
required  to  receive  a  dearance  from 
ATC  prior  to  takeoff. 

All  aircraft  operating  %vithin  a  TCA 
are  required  to  comply  with  all  ATC 
clearances  and  instructions  and  any 
FAA  arrival  or  departure  traffic  pattern 
for  the  airport  of  intended  operation. 
However,  the  rule  permits  ATC  to 
authorize  deviations  from  any  of  the 
operating  requirements  of  the  rule  when 
safety  considerations  justify  the 
deviation  or  more  efficient  utilization  of 
the  airspace  can  be  attained.  Ultralight 
vehicle  operations  and  parachute  jumps 
in  a  TCA  may  only  be  conducted  under 
the  terms  of  an  ATC  authorization. 

Definitions,  operating  requirements, 
and  specific  airspace  designations 
applicable  to  TCA's  may  be  found  in 
Sections  71.12,  71.401.  and  71.403  of  Part 
71  (14  CFR  Part  71)  and  Sections  91.1 
and  91.90  of  Part  91  (14  CFR  Part  91). 

The  standard  configuration  of  a  TCA 
consists  of  three  concentric  circles 
centered  on  the  primarj'  airport 
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extending  to  10,  20.  and  30  miles 
respectively.  The  vertical  limits  of  the 
TCA  are  12,500  feet  above  MSL.  with  the 
floor  established  at  the  surface  in  the 
inner  area  and  at  levels  appropriate  to 
containment  of  operations  in  the  outer 
areas.  Variations  of  these  criteria  may 
be  authorized  contingent  upon  terrain, 
adjacent  regulatory  airspace,  and 
factors  unique  to  the  terminal  area.  The 
airspace  configuration  contained  herein 
is  the  result  of  an  extensive  staff  study 
conducted  by  the  local  FAA  authority 
after  obtaining  public  input  from 
informal  airspace  meetings  and 
coordinating  with  the  FAA  regional 
office.  The  FAA  has  determined  the 
following  proposed  TCA  airspace 
configuration  is  consistent  with  TCA 
objectives  and  allows  consideration  of 
terminal  area  flight  operations  and 
terrain: 

1.  That  airspace  extending  upward 
from  the  surface  to  and  including  10.000 
feet  MSL  within  a  7-mile  radius  of  the 
primary  airport  extending  clockwise 
from  the  Memphis  VORTAC  075°  radial 
to  the  Memphis  VORTAC  275*  radial 
and  within  a  5-mile  radius  of  the 
primary  airport  extending  clockwise 
from  the  Memphis  VORTAC  275*  radial 
to  the  Memphis  VORTAC  075*  radial. 
This  airspace  is  necessary  to  contain 
large  turbine-powered  aircraft  within 
the  conHnes  of  the  TCA  while  operating 
to  and  from  the  primary  airport  and 
allow  for  ingress/egress  to  secondary 
airports  without  effecting  the  primary 
airport 

2.  That  airspace  extending  upward 
from  1,800  feet  MSL  to  and  including 
10.000  feet  MSL  within  the  area  bounded 
by  a  line  beginning  at  a  point  13  miles 
northeast  of  the  primary  airport  on  the 
Memphis  VORTAC  037*  radial 
extending  southward  to  the  Memphis 
VORTAC  052'  radial  10-mile  fix, 
extending  to  the  point  where  it 
intercepts  the  10-mile  radius  of  the 
primary  airport;  thence  clockwise  along 
the  10-mile  radius  of  the  primary  airport 
until  the  interception  of  a  line  from  the 
Memphis  VORTAC  128*  radial  10-mile 
fix  extending  south  to  the  Memphis 
VORTAC  148*  radial  15-mile  Hx  to  the 
point  where  it  Intercepts  the  15-mile 
radius  of  the  primary  airport:  thence 
clockwise  along  the  15-mile  radius  of  the 
primary  airport  to  the  interception  of  a 
line  from  the  Memphis  VORTAC  211* 
radial  15-mile  fix  extending  northward 
to  the  Memphis  VORTAC  224*  radial  11- 
mile  flx  to  the  point  where  it  intercepts 
the  11-miIe  radius  of  the  primary  airport; 
thence  clockwise  along  the  11-mile 
radius  of  the  primary  airport  to  the 
interception  of  a  line  from  the  Memphis 
VORTAC  316*  radial  11-mile  fix 


extending  northward  to  the  Memphis 
VORTAC  324°  radial  13-mile  fix;  thence 
clockwise  along  the  13-mile  radius  of  the 
primary  airport  to  the  point  of  beginning 
and  excluding  that  airspace  within 
Paragraph  1.  This  configuration  is 
necessary  to  maximize  parallel 
approach  capabilities. 

3.  That  airspace  extending  upward 
from  3,000  feet  MSL  to  and  including 
10.000  feet  MSL  within  a  20-mile  radius 
of  the  primary  airport,  excluding  that 
airspace  within  Paragraphs  1  and  2.  This 
airspace  is  needed  to  allow  sufficient 
airspace  for  departures  and  inbound 
mixing  of  aircraft. 

4.  That  airspace  extending  upward 
from  5.000  feet  MSL  to  and  including 
10,000  feet  MSL  within  a  30-mile  radius 
of  the  primary  airport,  excluding  that 
airspace  northwest  of  a  line  from  the 
Memphis  VORTAC  296°  radial  to  the 
Memphis  VORTAC  355°  radiaL 
excluding  that  airspace  southeast  of  a 
line  from  the  Memphis  VORTAC  115* 
radial  to  the  Memphis  VORTAC  145* 
radial  and  excluding  that  airspace 
within  Paragraphs  1.  2,  and  3.  This 
airspace  configuration  would  provide  an 
area  to  contain  aircraft  during  climb  and 
descent  profiles  to  transition  between 
the  terminal  and  en  route  structure  and 
allow  VFR  aircraft  to  circumnavigate  the 
TCA  on  the  north  and  south  bypass 
airways. 

The  preceding  general  summary  of  the 
proposed  TCA  airspace  configuration 
identifies  that  airspace  which  is 
necessary  to  contain  large  turbojet 
aircraft  operations  at  Memphis 
International  Airport.  ATC  will  provide 
control  and  separation  of  all  flights 
within  the  proposed  airspace 
boundaries.  Furthermore,  ATC 
authorization  is  requisite  to  aircraft 
operations  within  that  airspace. 
Establishment  of  this  TCA  will  greatly 
enhance  the  safety  of  flight  within  the 
congested  airspace  overlying  the 
Memphis  metropolitan  area  by 
facilitating  the  separation  of  controlled 
and  uncontrolled  flight  operations. 
Section  7l.4ai  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.eE  dated  January  3, 
1989. 

Regulatory  Evaluation  Summary 

The  FAA  is  required  to  assess  the 
benefits  and  costs  of  each  proposed 
rulemaking  action  to  assure  that  the 
public  is  not  burdened  with  rules  having 
costs  which  outweigh  their  benefits. 
This  section  contains  an  analysis  which 
quantifies,  to  the  maximum  possible 
extent,  the  costs  and  benefits  of 
establishing  a  TCA  at  Memphis,  TN. 
This  regulatory  evaluation  sununary 
should  be  read  in  conjunction  with  the 


NPRM  since  it  provides  additional 
background  information. 

This  proposal  is  intended  to  lower  the 
likelihood  of  midair  collisions  by 
increasing  the  capability  of  the  ATC 
system  to  sf^parate  all  aircraft  in 
terminal  airspace  around  the  Memphis 
International  Airport.  This  action  was 
prompted  by  data  indicating  that  a  high 
percentage  of  near  midair  colUsions 
reported  to  the  FAA  in  termincil  areas 
involve  VFR  aircraft  that  arc  not 
required  to  be  under  the  control  of  ATC. 
Thus,  the  overall  objective  of  this 
proposal  is  to  substantially  increase 
safety  whilj  accommodating  the 
legitinalc  concerns  of  airspace  users. 

Costs-Bcncffts  Analysis 

a.  Costs 

The  FAA  estimates  the  total  cost 
expected  to  accrue  from  implemRntation 
of  the  proposed  rale  to  be  $4.9  million 
($2.7  million,  discounted.  15  years)  in 
1987  dollars.  Approximately  $2.3  million 
(discounted)  or  84  percent  of  the  total 
estimated  oosts  would  be  incurred  by 
the  FAA  primarily  for  additional 
personnel.  The  remaining  costs  would 
be  incurred  by  small  GA  aircraft 
operators  who  would  be  required  under 
this  proposal  to  equip  their  aircraft  with 
Mode  C  transponders  sooner  than  they 
would  have  for  the  ARSA  under  the 
previous  FAA  rule:  'Transponder  With 
Automatic  Altitude  Reporting  Capability 
Requirement  (Mode  C}"  (53  FR  23356, 
June  21, 1P88].  This  rule  became 
effective  June  21. 1988,  and  will  be 
implemented  in  two  phases.  Phase  I.  to 
begin  in  July  1989,  will  require  a 
transponder  with  Mode  C  at  and  above 
10,000  feet  MSL  and  in  the  vicinity  (30 
nautical  miles)  of  TCA  primary-  airporis. 
There  are  currently  23  TCA's. 

Phase  U  will  implement  a  transponder 
with  Mode  C  requirement  in  the 
airspace  in  the  vicinity  (10  nautical 
miles)  of  ARSA  primary  airports.  Pha:.n 
II  becomes  effective  on  December  20. 
1990.  and  will  affect  over  135  ARSA's. 
Also  in  Phase  II,  a  transponder  with 
Mode  C  will  be  required  at  other 
designated  airports  for  which  either  a 
TCA  or  ARSA  has  not  been  adopted. 
Consequently,  most  aircraft  without 
Mode  C  transponders  would  need  ATC 
authorization  to  fly  within  30  nautical 
miles  of  a  primary  TCA  airport,  within 
10  nautical  miles  of  a  primary  ARSA 
airport,  or  within  controlled  airspace  of 
other  designated  airports  that  would 
also  require  Mode  C  transponders. 

Thus,  this  evaluation,  as  well  as  the 
Mode  C  rule,  assumes  that  all  aircraft 
without  Mode  C  would  acquire  such 
equipment  rather  than  circumnavigate 
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the  subject  airport.  The  only  aircraft 
without  this  equipment  would  be 
nonelectrical  and  antique  types.  Costs  to 
these  types  of  aircraft  operators  have 
already  been  accounted  for  by  the  Mode 
C  rule.  As  a  result,  aircraft  operators 
impacted  by  this  proposal  would  only 
incur  the  opportunity  cost  of  capital  by 
requiring  them  to  acquire,  install,  and 
maintain  Mode  C  transponders  one  year 
eariier  than  they  would  be  required  to 
do  so  in  accordance  with  Phase  11  of  the 
Mode  C  rule. 

b.  Benefits 

This  proposed  rule  is  expected  to 
generate  potential  benefits  primarily  in 
the  form  of  enhanced  safety  to  the 
aviation  community  and  the  Hying 
public.  Such  safety,  for  instance,  would 
take  the  form  of  reduced  casualty  losses 
(namely,  aviation  fatalities  and  property 
damage)  resulting  from  a  lowered 
likelihood  of  midair  collisions  because 
of  increased  positive  control  in  airspace 
to  be  estabhshed  by  the  TCA.  In 
addition,  potential  benefits  are  expected 
to  accrue  in  the  form  of  improved 
operational  efficiency  on  the  part  of 
FAA  air  traffic  controllers. 

Ordinarily,  the  potential  benefits  of 
this  proposal  would  be  the  reduction  in 
the  probability  of  midair  collisions 
resiilting  from  converting  the  existing 
ARSA  to  a  TCA-  However,  because  of 
the  recent  Mode  C  rule  (and  to  some 
extent,  the  rule  for  Traffic  Alert  and 
Collision  Avoidance  (TCAS),  54  FR  940, 
Januaiy  10. 1989).  the  number  of 
potential  midair  collisions  avoided  by 
this  proposal  is  expected  to  be 
significantly  lower.  Nevertheless,  this 
proposal  is  still  expected  to  accrue 
benefits  in  terms  of  enhanced  safety, 
though  on  a  much  smaller  scale. 

This  point  can  be  illustrated  with  the 
use  of  statistical  models  based  on  actual 
and  projected  critical  near  midair 
collision  (NMAC)  incidents  in  lieu  of 
actual  midair  collisions.  (A  critical 
NMAC  is  an  event  involving  two  aircraft 
coming  within  100  feet  of  each  other  the 
fact  that  they  do  not  collide  is  not  due  to 
an  action  on  the  part  of  either  pilot,  but, 
rather,  is  due  purely  to  chance.)  Since 
midair  collisions  involving  Part  135 
aircraft  and  especially  Part  121  aircraft 
are  rare,  the  use  of  critical  NMAC's  will 
serve  to  illustrate,  to  some  degree,  the 
potential  improvements  in  aviation 
safety  of  implementing  this  proposal. 

Simple  regression  analyses  were 
prepared  for  this  evaluation  which 
focused  on  critical  NMAC's  and  aircraft 
operations  in  the  23  existing  TCA's  and 
in  a  random  sample  of  23  of  the  existing 
79  ARSA's  (as  of  1986  and  1987).  The 
results  of  these  analyses  indicated  that 
TCA's  have  approximately  68  percent 


fewer  critical  NMACs  annually,  on 
average,  than  ARSA's.  While  there  is  no 
demonstrated  relationship  between 
NMACs  and  actual  midair  collisions, 
the  lower  NMAC  rate  does  indicate  a 
more  efficient  separation  of  aircraft  in 
congested  airspace. 

As  the  result  of  these  findings,  if  the 
existing  Memphis  ARSA  were  to  remain 
unchanged  (and  the  recent  Mode  C  and 
TCAS  rules  were  not  in  effect),  the 
Memphis  Terminal  Area  would  be 
expected  to  experience  approximately 
2.2  critical  NMAC's  annually  (or  34 
critical  NMACs  over  the  next  15  years). 
If,  however,  the  ARSA  were  to  become  a 
TCA.  this  figure  would  reduce  to 
approximately  0.7  critical  NMAC's 
annually  (or  11  critical  NMAC's  over  the 
next  15  years).  Thus,  over  the  next  15 
years,  this  proposal  could  result  in  the 
reduction  of  approximately  23  critical 
NMAC's.  However,  it  is  important  to 
note  that  many,  if  not  most,  of  these 
potential  critical  NMAC's  would  never 
materialize  as  predicted  primarily 
because  of  the  "Mode  C"  rule  as  it  is 
applied  to  the  Memphis  ARSA  and.  to 
some  extent  the  'TCAS"  rule. 

According  to  Phase  II  of  the  Mode  C 
rule,  all  aircraft  operating  within  10 
nautical  miles  (except  for  flights  under 
the  outer  5-mile  "shelf)  of  an  ARSA 
primary  airport  must  be  equipped  with  a 
Mode  C  Transponder.  Phase  I  of  the 
Mode  C  rule  requires,  as  of  July  1969, 
aircraft  operating  within  30  nautical 
miles  of  a  TCA  to  be  equipped  with  a 
Mode  C  transponder  These 
requirements  are  expected  to 
significantly  reduce  the  risk  of  midair 
collisions  in  ARSA's  and  TCA's.  For  this 
reason,  the  primary  safety  benefit  of  this 
proposal  to  create  a  TCA  in  1989  at 
Memphis  is  that  the  safety 
enhancements  of  the  Mode  C  and  TCAS 
requirements  will  occur  one  year  eariier 
than  they  otherwise  would  be  expected 
without  this  proposal.  A  second  safety 
benefit  would  be  in  terms  of  the  lowered 
likelihood  of  midair  collisions  as  the 
result  of  expanding  the  lateral 
boundaries  of  positive  ATC  by  20 
nautical  miles  through  replacing  the 
Memphis  ARSA  with  a  TCA. 

Thus,  the  safety  benefits  of  the 
establishment  of  a  new  TCA,  while 
positive,  would  be  less  than  woidd 
otherwise  accrue  in  the  absence  of  the 
Mode  C  and  TCAS  rules.  Since  this 
proposal  essentially  extends  the  effects 
of  the  Mode  C  rule,  virtually  all  of  its 
potential  safety  benefits  are  assumed  to 
be  part  of  that  rule.  Such  benefits  cannot 
be  estimated  separately  and,  therefore, 
are  considered  to  be  inextricably  linked 
primarily  to  the  Mode  C  rule.  Over  a  15- 
year  period,  the  Mode  C  rule  is  expected 
to  generate  total  potential  safety 


benefits  of  $344  million  (discounted,  in 
1987  dollars).  (The  Mode  C  rule  benefits 
estimate  of  $310  million  for  10  years  has 
been  adjusted  to  a  15  year  period  for  the 
purpose  of  comparabihty  with  the  TCAS 
rule  and  other  FAA  rulemaking  actions). 
It  is  important  to  note  that  part  of  these 
safety  benefits  would  be  attributed  to 
the  TCAS  rule.  Thus,  the  potential  safety 
benefits  of  this  proposal,  and  the  Mods 
C  and  TCAS  rules  are  considered  to  be 
inextricably  linked. 

Another  potential  benefit  of  the 
proposed  rule  would  be  improved 
operational  efficiency  on  the  part  of 
FAA  air  traffic  controllers.  Under  the 
proposed  rule.  Mode  C  transponder 
requirements  would  ease  controller 
workload  per  aircraft  being  controlled 
because  of  the  reduction  in  radio 
communications.  The  proposed  rule 
would  also  make  potential  traffic 
conflicts  more  readily  apparent  to  the 
controller.  As  the  result  of  improved 
operational  efficiency,  the  impact  of  the 
controller  workload  increased  by 
separation  requirements  in  the  proposed 
TCA  would  be  somewhat  offset  because 
of  the  controller's  abihty  to  adjust  the 
volume  of  VFR  traffic  in  any  given 
portion  of  the  TCA. 

Improved  operational  efficiency 
should  generate  other  types  of  benefits 
in  the  form  of  significant  reductions  in 
the  number  of  VTR  aircraft  requests 
denied  and  VFR  aircraft  delayed  during 
busy  periods.  As  the  result  of  converting 
the  existing  Memphis  ARSA  to  a  TCA. 
the  improved  operational  efficiency 
would  accrue  because  of  the  availability 
of  additional  air  traffic  controllers.  If  the 
Memphis  ARSA  were  to  remain  intact 
such  air  traffic  personnel  would  not  be 
required.  Therefore,  potential  benefiu  of 
improved  operational  efficiency,  which 
are  not  considered  to  be  quantifiable  in 
monetary  terms  in  this  evaluation, 
would  be  attributed  to  this  proposal 
rather  than  either  the  Mode  C  rule  or 
TCAS  rule. 

c.  Comparison  of  Benefits  and  Costs 

The  total  cost  that  would  accrue  from 
implementation  of  the  proposed  nde  is 
estimated  to  be  $2.7  miliion  (discounted 
in  1987  dollars).  Approximately,  18 
percent  of  tliis  total  cost  estimate  would 
fall  on  those  GA  aircraft  operators 
without  Mode  C  transponders  in  the 
form  of  opportunity  costs  by  requiring 
them  to  acquire  such  avionics 
equipment  including  maintenance,  one 
year  sooner  than  they  otherwise  would 
under  the  status  quo.  The  typical 
individual  GA  aircraft  operator 
impacted  would  incur  an  estimated  one- 
time cost  ranging  from  $86  to  $191 
(discounted)  under  the  proposed  rule. 
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(As  the  result  of  the  opportunity  cost 
concept,  the  derivation  of  these  cost 
estimates  are  too  complex  to  discuss 
briefly.  Therefore,  the  reader  should 
refer  to  the  detailed  regulatory 
evaluation,  which  is  contained  in  the 
docket,  for  a  full  explanation  of  the 
method  by  which  these  costs  estimates 
were  made.| 

The  potential  benefits  of  the  proposed 
rule  would  be  the  lowered  likelihood  of 
midair  collisions  from  the  conversion  of 
the  existing  ARSA  to  a  TCA.  The 
number  of  midair  collisions  avoided  and 
their  respective  monetary  values  cannot 
be  estimated  for  this  proposal 
independent  of  the  Mode  C  and  TCAS 
rules,  but  the  FAA  believes  the  risk 
would  be  substantially  reduced.  An 
FAA  analysis  prepared  for  this 
evaluation,  however,  has  shown  that 
critical  near  midair  collisions  occur 
approximately  two-thirds  less  frequently 
in  a  TCA  than  within  an  ARSA.  The 
FAA  believes  that  even  after  the 
aviation  community  complies  with  the 
Mode  C  and  TCAS  rules,  locations 
converting  from  ARSA's  to  TCA's  would 
continue  to  experiance  reduced  critical 
NMAC's.  In  addition,  the  proposed  rule 
would  generate  improved  operational 
efTiciency  benefits  on  the  part  of  FAA 
air  traffic  controllers,  though  they  are 
not  considered  to  be  quantifiable  in 
monetary  terms. 

Clearly,  in  view  of  the  cost  of 
compliance  relative  to  the  significant 
reduction  in  the  likelihood  of  midair 
collisions  as  well  as  improved 
operational  efficiency  in  the  Memphis 
Terminal  Area,  the  FAA  firmly  believes 
theproposed  rule  is  cost-beneficial. 

Tne  Regulatory  Evaluation  that  has 
been  placed  in  the  docket  contains 
additional  detailed  information  related 
to  the  costs  and  benefits  that  are 
expected  to  accrue  from  the 
implementation  of  this  NPRM. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  to  ensure  that  small 
entities  are  not  unnecessarily  and 
disproportionately  burdened  by 
Government  regulations.  The  RFA 
requires  agencies  to  review  rules  which 
may  have  "a  signi^cant  economic 
impact  on  a  substantial  number  of  small 
entities." 

The  small  entities  which  could  be 
potentially  affected  by  the 
implementation  of  this  proposed  rule  are 
unscheduled  operators  of  aircraft  for 
hire  who  own  nine  or  fewer  aircraft. 

Virtually  all  of  the  aircraft  operators 
impacted  by  this  proposed  rule  would  be 
those  who  acquire  Mode  C  transponder 
capability  The  FAA  believes  that  all 


unscheduled  aircraft  operators  (namely, 
air  taxi  operators)  potentially  impacted 
by  this  proposed  rule  already  have 
Mode  C  transponders  due  to  the  fact 
that  such  operators  fly  regularly  in  or 
near  airports  where  radar  approach 
control  service  has  been  established. 
Even  if  some  of  these  operators  were  to 
acquire,  install,  and  maintain  Mode  C 
transponders,  the  cost  would  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  them.  The  annual 
FAA  threshold  for  significant  economic 
impact  is  $3,700  (1987  dollars)  for  a 
small  entity.  According  to  FAA  Order 
210O.14A  (Regulatory  Flexibility  Criteria 
and  Guidance),  the  definition  of  a  small 
entity,  in  terms  of  an  air  taxi  operator,  is 
one  with  nine  aircraft  owned,  but  not 
necessarily  operated. 

If  we  were  to  assume  that  a  particular 
aircraft  operator  had  nine  aircraft 
without  transponders,  then  the  annual 
one-time  cost  per  impacted  aircraft 
would  be  approximately  $210 
(undiscounted,  for  the  purpose  of 
comparability  with  the  figure  of  $3,700). 
The  total  annual  one-time  cost  per  small 
entity  would  amount  to  an  estimated 
$1,890.  Thus,  the  aimual  worst  case  cost 
for  a  small  entity  would  fall  far  below 
the  FAA's  annual  threshold  of  $3,700. 
Therefore,  the  FAA  believes  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

international  Trade  Impact  Assessment 

The  proposed  rule  would  neither  have 
an  effect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  would  it  have  an  effect  on 
the  sale  of  U.S.  products  or  services  in 
foreign  countries.  This  is  because  the 
proposed  rule  would  only  potentially 
impact  small  GA  aircraft  operators 
without  Mode  C  and  not  aircraft 
manufacturers.  The  average  cost  of 
acquiring  Mode  G  capability  is 
estimated  to  range  from  $900  (to  upgrade 
from  a  Mode  A  transponder)  to  $2,000 
(to  acquire  a  Mode  C  transponder 
without  having  a  Mode  A  transponder). 
The  cost  of  acquiring  Mode  C  capability 
is  not  considered  to  be  high  enough  to 
discourage  potential  buyers  of  small  GA 
airplanes. 

Federalism  Implications 

This  regulation  would  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  preparation 
of  a  Federalism  assessment  is  not 
warranted. 


Conclusion 

For  the  reasons  discussed  under 
"Regulatory  Evaluation,"  the  FAA  has 
determined  that  this  proposed  regulation 
is  not  a  "major  rule"  under  Executive 
Order  12291.  This  rulemaking  is 
considered  a  "significant  rule"  under 
DOT  Regulatory  Policies  and  Procedures 
(44  PR  11034;  February  26, 1979).  It  is 
certified  that  this  proposal,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Terminal  control 
areas  and  airport  radar  service  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFR  11.69. 


§71.403    [Amended] 

2.  Section  71.403  is  amended  as 
follows: 

Memphis,  TN    (New]     - 

Primary  Airport 

Memphis  International  Airport  (lat.  35°02' 

59".  N.,  long.  89°58'43"  W.) 
Memphis  VORTAC  (lat.  35'03'45"  N.,  long. 

89°58'53"  W.) 

Boundaries. 

Area  A.  That  airspace  extending  upward 
from  the  surface  to  and  including  10,000  feet 
MSL  within  a  7-mile  radius  of  the  Memphis 
VORTAC  extending  clockwise  from  the 
Memphis  VORTAC  075°  radial  to  the 
Memphis  VORTAC  275'  radial  and  within  a 
5-mile  radius  of  the  Memphis  VORTAC 
extending  clockwise  from  the  Memphis 
VORTAC  275°  radial  to  the  Memphis 
VORTAC  075°  radial. 

Area  B.  That  airspace  extending  upward 
from  1.800  feet  MSL  to  and  including  10.000 
feet  MSL  within  the  area  bounded  by  a  line 
beginning  at  a  point  13  miles  northeast  of  the 
Memphis  International  Airport  on  the 
Memphis  VORTAC  037°  radial  extending 
southward  to  the  Memphis  VORTAC  052' 
radial  10-mile  fix,  extending  to  the  point 
where  it  intercepts  the  10-mile  radius  of  the 
Memphis  VORTAC;  thence  clockwise  along 
the  10-mile  radius  of  the  Memphis  VORTAC 
until  the  interception  of  a  line  from  the 
Memphis  VORTAC  126*  radial  10- mile  fix 
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extending  south  to  the  Memphis  VORTAC 
14r  radial  15-raile  fix  to  the  point  where  it 
intercepts  the  15-mile  radius  of  the  Memphis 
VORTAC;  thence  clockwise  along  the  15-mile 
radius  of  the  Memphis  VORTAC  to  the 
interception  of  a  line  from  the  Memphis 
VORTAC  211°  radial  15  mile  fix  extending 
northward  to  the  Memphis  VORTAC  228° 
radial  11-mile  fix  to  the  point  where  it 
intercepts  the  11-mile  radius  of  the  Memphis 
VORTAC;  thence  clockwise  along  the  11-mile 
radius  of  the  Memphis  VORTAC  to  the 
interception  of  a  line  from  the  Memphis 
VORTAC  312°  radial  11-mile  fix  extending 
northward  to  the  Memphis  VORTAC  321* 
radial  13-mile  fix;  thence  clockwise  along  the 


13-mile  radius  of  the  Memphis  VORTAC  to 
the  point  of  beginning  and  excluding  that 
airspace  within  Area  A. 

Area  C.  That  airspace  extending  upward 
from  3,000  feet  MSL  to  and  including  10.000 
feet  MSL  within  a  20-mile  radius  of  the 
Memphis  VORTAC,  excluding  that  airspace 
within  Areas  A  and  B. 

Area  D.  That  airspace  extending  upward 
from  5.000  feet  MSL  to  and  including  10,000 
feet  MSL  within  a  30-mile  radius  of  the 
Memphis  VORTAC,  excluding  that  airspace 
northwest  of  a  line  from  the  Memphis 
VORTAC  296°  radial  to  the  Memphis 
VORTAC  355°  radial,  excluding  that  airspace 
southeast  of  a  line  from  the  Memphis 


VORTAC  115"  radial  to  the  Memphis 
VORTAC  145'  radidi  and  excluding  that 
airspace  within  Areas  A.  B,  and  C 

§71.501    [Amended! 
3.  Section  71.501  is  amerided  as 

follows: 

Memphis  international  Airport.  TN 
IRemoved] 

Issued  in  Washingtoa  DC  on  May  22. 1989. 
Harold  W.  Becker. 

Manager,  Airspace — Rules  and  Aeronautical 
Information  Division. 

HUMO  COOE  O10-13-M 
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DEPARTMENT  OF  TRANSPORTATION 

14  CPR  Parts  61  and  141 
[Dearat  No.  2S910;  Netto*  No.  t»-141 

PNot^FHgM  Instructor,  and  PNot 
ScIkmI  Ceitlflcalluti  Rules 

AOCNCV:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


r:  This  notice  proposes  to 
amend  the  Federal  Aviation  Regulations 
(PAR)  governing  pilot  initial  and 
recurrent  training  and  the  operations  of 
Federal  Aviation  Administration  (FAA) 
certificated  pilot  schools.  The  proposed 
amendments  address  concerns 
identified  by  the  National 
Transportation  Safety  Board  (NTSB) 
and  the  public  and  issues  raised  in 
petitions  for  exemption  from  the  rules. 
This  action  is  intended  to  update 
standards  of  pilot  performance  and  to 
respond  to  technological  advances  in 
pilot  training  since  die  current  rules 
were  issued. 

DATE  Comments  must  be  submitted  on 
or  before  August  24, 1069. 
ADOWCTm;  Comments  on  this  notice 
should  be  mailed,  in  triplicate,  to: 
Federal  Aviation  Administration,  OfRce 
of  the  Chief  Counsel  Attention:  Rules 
Docket  (AGC-10),  Docket  No.  2S910. 800 
Independence  Avenue.  SW., 
Washington,  DC  20501.  Comments 
delivered  must  be  marked  Docket  No. 
25910.  Comments  may  be  examined  in 
Room  915G  weekdays  between  8:30  a.m. 
and  5  p.m.,  except  on  Federal  holidays, 
roa  RNITHBI  mPONMATION  CONTACT: 
Edna  French — Manager,  or  John  Lynch, 
Project  Development  Branch,  AFS-850, 
General  Aviation  and  Commercial 
Division,  OfTice  of  Flight  Standards, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW.. 
Washington..  DC  20591:  Telephone  (202) 
287-8150. 

SUPPLEMINTARV  MFOmSATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rules  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  economic,  environmental,  energy,  or 
federalism  impacts  that  might  result 
from  adoption  of  the  proposals 
contained  in  this  notice  are  also  invited. 
Substantive  comments  should  be 
accompanied  by  actual  and  anticipated 
cost  impact  statements,  as  appropriate. 
Comments  should  identify  the  regulatory 
docket  number  and  be  submitted  in 
triplicate  to  the  Rules  Docket  address 
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speciHed  above.  All  comments  received 
on  or  before  the  closing  date  for 
comments  will  be  considered  by  the 
Administrator  before  action  is  taken  on 
the  proposed  amendments.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personal  concerned  with  this  rulemaking 
will  be  filed  in  the  docket.  Commenters 
wishing  to  have  the  FAA  acknowledge 
receipt  of  their  comments  submitted  in 
response  to  this  notice  must  submit  with 
those  comments  a  preaddressed. 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  Number  259ia" 
The  postcard  will  be  date  stamped  and 
mailed  to  the  commenter. 

Availability  of  This  Notice 

Any  [lerson  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center,  APA-230, 800  Independence 
Avenue,  SW.,  Washington,  DC  20501,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
docket  number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  NPRMs  should 
request  from  the  above  office  a  copy  of 
Advisory  Circular  11-2A,  Notice  of 
Proposed  Rulemaldng  Distribution 
System,  which  describes  the  application 
procedure. 

Badiground 

Statement  of  the  Problem 

The  FAA  is  performing  a  review  of 
FAR  Parts  61, 141.  and  143.  which 
regulate  aircraft  pilot  and  flight 
instructor,  pilot  school,  and  ground 
instructor  ti^ining  and  certiHcation 
procedures.  The  review  was  undertaken 
because  of  advances  in  aircraft 
technology,  the  increasing  complexity  of 
the  National  Airspace  System,  and  as  a 
result  of  experience  gained  by  the  FAA 
since  the  last  revisions  of  these  parts  in 
the  early  1970's.  In  the  course  of  the 
review,  it  was  determined  that  the  most 
immediate  areas  of  attention  should  be 
within  Parts  81  and  141,  the  parts  being 
amended  by  tiiis  NPRM  Part  143, 
Ground  Instructors,  will  be  considered 
in  a  future  phase  of  this  review. 

Since  the  last  revisions  to  Parts  61  and 
141,  there  have  been  19  amendments  to 
Part  61  and  1  amendment  to  Part  141. 
The  agency  has  completed 


approximately  3,300  exemption  actions 
under  Part  61  since  1973.  and 
approximately  250  under  Part  141  since 
1974.  The  number  of  amendments  and 
exemptions,  as  well  as  the 
recommendations  and  comments  from 
the  NTSB,  the  public,  and  the  FAA.  all 
demonstrate  the  need  for  the  regulatory 
review. 

This  notice  proposes  to  establish  a 
minimum  ciuriculum  for  pilots  obtaining 
type  ratings;  establish  a  training 
requirement  for  high  altitude  airplanes: 
require  pilots  with  multiple  ratings  to 
complete  biennial  flight  reviews  (BFR's) 
in  each  category  and  class  of  aircraft  for 
which  they  intend  to  use  pilot-in- 
command  privileges;  establish  a 
requirement  for  a  flight  instructor 
endorsement  for  a  pilot  to  operate  a 
tailwheel  airplane;  and  update  required 
training  on  avoiding  and  recovering 
from  stalls  and  spins.  The  proposed 
amendments  would  eliminate  the  100- 
hour  recency  of  instruction  experience 
requirements  for  designation  of  chief 
flight  instructors  and  reduce  total 
experience  time  required  of  assistant 
chief  flight  instructors.  The  proposed 
changes  also  would  modify  the 
requirement  that  chief  flight  instructors 
be  on-site  while  a  school  is  conducting 
flight  instruction  by  permitting  chief 
flight  instructors  to  be  available  by 
electronic  means.  The  proposed 
amendments  would  also  permit  pilot 
schools  to  establish  satellite  bases 
beyond  the  present  25-nautical-mile 
limit.  Other  issues  require  longer  term 
study  and  evaluation  and  will  be 
considered  in  future  actions. 

History 

The  regulations  under  study  were 
codified  from  the  Civil  Air  Regulations 
(CAR)  in  1962.  Part  20  of  die  CAR,  "Pilot 
and  Instructor  Certificates."  was 
recodified  as  Part  61  of  the  FAR, 
"Certification:  Pilots  and  Flight 
Instructors"  (27  PR  7955;  August  la 
1962).  The  last  major  revision  to  Part  61 
was  completed  in  1973  (38  FR  3156; 
February  1. 1973).  Part  50  of  the  CAR. 
"Airman  Agency  Certificates,"  was 
recodified  as  Part  141.  "Pilot  Schools" 
(27  FR  6656;  July  13. 1962).  The  last 
major  revision  to  Part  141  WuS 
completed  in  1974  (39  FR  20146:  June  6. 
1974). 

Technological  advances  in  aircraft  as 
well  as  the  increasing  complexity  of  the 
National  Airspace  System,  have  led  to  a 
disparity  between  the  ndes  and  the  level 
of  training  demanded  of  pilots  in  today's 
aviation  environment.  In  addition, 
numerous  petitions  for  exemption  and 
letters  from  the  public  have  indicated 
that  advances  in  training  and  testing 


techniques  necessitate  review  of  the 

rules. 

In  January  1988,  the  FAA  completed  a 
historical  review  of  Parts  81,  Ml.  and 
143.  including  related  amendments, 
exemptions,  legal  interpretations.  poHcy 
letters,  advisory  dmilars,  NTSB  and 
Terminal  Control  Arta  Task  Force 
recommendations,  and  enforcement 
actions.  The  study,  "Review  of 
Historical  FAA  Actions  in  Support  of 
Regulatory  Review  of  FAR  Parts  61, 141, 
and  143."  U.S.  Department  of 
Transportation,  Transportation  Systems 
Center,  viiddi  b  on  file  in  Docket  No. 
25627.  examfaied  items  related  to  pilot 
training  and  certification,  pilot  schools, 
and  ground  instructors.  Communications 
and  input  also  were  received  from  pilot 
schools  and  aviation  departments  at 
colleges  and  universities  operating 
under  Parts  61  and  141.  The  FAA  has 
identified  three  needs  withm  this 
review.  First,  it  is  necessary  to  address 
issues  of  immediate  concern  identified 
timragh  recommendations  from  the 
NTSB  as  well  as  through  putriic 
comments.  Second,  there  is  a  need  for 
an  in-depth  examination  of  overall 
requirements  for  aircraft  operations  in 
today's  environment  Finally,  the  FAA 
needs  to  examine  requirements  for 
pilots  fa  the  year  2000  and  beyond. 

Accordingly,  this  regulatory  review  is 
being  approached  fa  three  phases.  Tliis 
NPRM  involves  die  first  phase- 
amendments  to  the  rules  on  issues  that 
can  be  addressed  immediately.  The 
issues  fa  dds  NPRM  are  based  on 
recommendations  bom  the  NTSB  and 
comments  from  training  sdiools, 
aviation  associations,  aviation 
fadustries.  and  the  public.  This  phase 
will  also  address  certafa  clean-up  hems. 
In  some  cases,  for  example,  exceptions 
to  the  rules  are  being  eUminated  when 
those  exceptions  contafa  expiration 
dates  that  have  passed.  Other  editorial 
and  clean-op  changes  that  are  not 
addressed  by  this  rulemakfag  wiU  be 
addressed  in  other  rulemaking  actions. 
In  addition,  the  FAA  agrees  witii  public 
comments  that  the  use  of  gender 
classification  in  the  regulations  is  not 
appropriate,  and  has  determined  that 
adjustments  in  terminology  be 
undertaken  progressively  as  specific 
paragraphs  are  addressed  with 
amendments  or  revisions. 

Phase  2  will  address  Parts  61  and  141 
issues  that  require  more  extensive 
research.  Any  proposed  changes  to  Part 
143  will  be  addressed  in  Phase  2.  Phase 
2  began  simultaneously  with  Hiase  1, 
but  will  continue  through  1989  and  will 
require  further  public  hearings  and 
additional  rulemaking  action.  Phase  2 
includes  a  Job  Task  Analysis  (JTA) 
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whidi  win  facorporate  the  results  of  a 
detailed  study  of  pilot  knowledge,  skill 
and  ability  levels  required  in  today's 
aviation  environment  This  ongoing  JTA 
effort  will  provide  the  foundation  for 
development  of  regulatory  requirements, 
performance  levels  of  certification, 
testing  requirements,  and  training 
standards.  The  management  action  plan 
for  the  Phase  2  Job  Task  Analysis  is  in 
Docket  No.  25627,  and  information  will 
continue  to  be  collected  from 
experienced  pilots,  flight  mstmctors, 
and  examiners. 

The  third  phase  will  be  a  broader  and 
longer-term  effort  undertaken  m  the 
future.  The  FAA  will  develop  an  action 
plan  for  Phase  3  that  will  be  available 
for  public  comment  when  it  is 
completed.  Implementation  will 
probaUy  not  be  before  the  eariy  logo's. 

In  the  process  of  this  review,  two 
public  hearings  were  held  on  FAR  Parts 
61, 141,  and  143.  Those  hearings  were 
announced  in  the  Federal  Register  on 
June  27, 1988  (53  FR  24178;  June  27, 1988) 
and  held  July  28-27, 1988,  m 
Washington,  DC,  and  August  3-4, 1988. 
in  Oshkosh,  Wisconsin.  "Hie  hearings 
focused  on  NTSB  and  Terminal  Contit)! 
Area  (TCA)  Task  Force 
recommendations  to  the  FAA  and  on 
issues  identified  ftt)m  petitions  for 
exemption.  In  the  course  of  the  hearings, 
some  participants  requested  additional 
time  to  comment  on  the  topics  of 
discussion  and  the  management  action 
plan.  Consequently,  the  comment  period 
was  extended  to  September  9, 1988  (53 
FR  29582;  August  5, 1988).  The  FAA 
contfaues  to  receive  numerous  faquiries, 
suggestions,  ideas,  and  comments  fimn 
the  public  concerning  recommended 
changes  to  Parts  61, 141,  and  143.  As  a 
result  the  FAA  reopened  Docket  No. 
25627  (53  FR  49072;  December  5, 1988).  in 
order  to  provide  an  organized  means  of 
receiving  this  information  ftt)m  the 
public  throughout  this  regulatory  review. 
Docket  No.  25627  will  remain  open  until 
the  FAA  gives  notice  that  the  docket  is 
closed.  Transcripts  of  the  hearings  also 
are  available  in  Docket  No.  25627. 

Some  comments  received  during  and 
after  those  hearings  are  beyond  the 
scope  of  Phase  1,  and  therefore  are  not 
covered  in  this  NPRM.  However, 
information  and  conmients  pertineat  to 
later  phases  of  this  regulatory  review 
will  be  considered  at  the  appropriate 
time. 

This  NPRM  proposes  a  number  of 
amendments  to  Parts  61  and  141.  the  two 
principal  parts  of  the  FAR  addressing 
pilot  training  and  certification. 
CurrenUy,  the  FAA  has  initiated  a 
separate  rulemaking  project  that 
addresses  issues  concerning  increased 


usage  of  simulators  for  Part  61  pilot 
certification  and  training.  Although  the 
simulator  rulemaking  project  will 
propose  various  changes  to  the  same 
sections  being  addressed  in  this  NPRM, 
the  issues  are  different.  However,  any 
final  rule  will  reflect  eariier  changes,  if 
any,  to  the  regulatory  structure. 

Gflneral  DiscusskMi  of  die  Proposals 

Tailwheel  Airplanes 

Tailwheel  airplanes  are  particulariy 
prone  to  kMs  of  directional  control 
during  takeoff  and  landing,  and  to 
severe  bouncing  if  the  landing  is  not 
performed  properly.  A  study.  Single- 
Engine.  Fixed- Wing  General  Aviation 
Accidents,  1972-1976  (NTSB-AAS-7»- 
1),  showed  that  the  total  accident  rate 
for  tailwheel  airplanes  was  more  than 
twice  that  of  airplanes  with  tricycle 
landing  gear. 

The  NTSB  and  members  of  the  public 
who  submitted  communications  and 
participated  in  public  hearings  thus  far 
m  this  regulatory  review  have  expresse  1 
the  opinion  that  the  safe  operation  of 
tailwheel  airplanes  requires  a  measure 
of  traming  not  transferable  from 
experience  in  tricycle  gear  airplanes, 
and  that  the  stringency  of  requirements 
for  pilots  m  command  of  tailwheel 
airplanes  should  be  increased.  The 
NTSB  stated  that  this  training  should 
focus  on  the  pilot's  knowledge  and  level 
of  proficiency  regarding  crosswind 
takeoffs  and  landings  and  go-around 
procedures,  as  well  as  other  phases  of 
flight 

NT^  Recommendations  A-80-24  and 
A-80-25,  which  address  increasing  the 
stringency  of  requirements  for  pilots 
operating  tailivheel  airplanes,  included 
requiring  a  one-time  flight  instructor 
endorsement  fa  the  pilot's  logbook, 
requiring  pilots  fa  command  of  such 
airplanes  to  have  completed  a  BFR  in 
tailwheel  airplanes,  and  increasing  the 
takeoff  and  landing  recency  of 
experience  minimum  requirements. 

Public  comments  received  during  and 
after  the  public  hearings  for  this 
rulemaking  frequenUy  contented  that 
tailwheel  airplane  competency  is 
adequately  covered  hy  present 
regulations  on  recency  of  experience. 
Some  commenters  said  that  accident 
data  did  not  warrant  a  change  in 
regulations.  Nevertheless,  some  public 
communications  did  maintain  that  the 
recency  of  experience  requirements 
should  be  increased,  or  that  BFR's  in 
tailwheel  airplanes  should  be  required 
of  pilots  who  operate  such  airplanes. 

The  FAA  believes  that  requiring  a 
one-time  flight  instructor  endorsement, 
which  would  verify  that  a  pilot  was 
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competent  to  operate  tailwheel 
airplhnes.  would  improve  safety  without 
imposing  signiflcant  burdens  on  pilots. 
This  requirement  would  be 
accomplished  through  an  amendment  to 
1 61.31.  which  would  create  a  new 
endorsement  requirement  similar  to  the 
one  now  required  by  S  61.31(e)  for  high 
performance  airplanes.  This  new 
endorsement,  affecting  pilots  who  have 
not  logged  pilot-in-command  time  in 
tailwheel  airplanes  before  the  effective 
date  of  this  amendment  would 
supplement  the  current  requirements  of 
the  FAR  and  may  encourage  the  use  of 
education  materials  available  through 
the  FAA.  such  as  the  Flight  Training 
Handbook  (Advisory  Circular  (AC)  61- 
21A)  and  publications  issued  in  the 
Accident  Prevention  Program.  The 
endorsement  would  be  required  for  the 
pilot  to  act  as  pilot-in-command  of  a 
tailwheel  airplane.  The  endorsement 
would  certify  that  the  pilot  was 
competent  in  normal  and  crosswind 
iakeoffs  and  landings,  wheel  landings, 
recovery  from  bounced  landings,  and  go- 
around  procedures.  Together,  these 
measures  would  provide  the  basis  for  a 
comprehensive  checkout  of  pilots  in 
tailwheel  airplanes. 

The  FAA  believes  that  accident  data 
do  not  indicate  a  need  for  increased 
currency  guidelines  for  pilots  of 
tailwheel  airplanes  to  enhance  safety 
further.  However,  the  need  for  any 
additional  requirements  for  pilots  in 
command  of  tailwheel  airplanes  may  be 
addressed  during  Phase  2  of  the 
Regulatory  Review  of  FAR  Parts  61, 141. 
and  143  as  part  of  an  overall 
consideration  of  pilot  proficiency  and 
currency  requirements.  The  FAA  at  that 
time  may  examine  further  such 
questions  as  whether  flight  instructors 
should  be  required  to  complete 
additional  training  in  tailwheel 
airplanes,  or  whether  BPR's  might  be 
required  in  tailwheel  airplanes  for  pilots 
to  operate  such  airplanes. 

Special  Requirements:  High  Altitude 
Training  and  Type  Rating  Curricula 

This  section  contains  general 
discussion  about  the  proposed  training 
requirements  for  high  altitude  flight  and 
approved  curricula  for  airplane  type 
ratings.  Specific  information  regarding 
each  proposal  is  discussed  in  the  two 
subsections  which  follow  this  general 
section. 

Concern  has  arisen  within  the  NTSB, 
FAA.  and  public  that  general  aviation 
pilots  are  able  to  transition  to 
pressurized  high  performance  airplanes, 
including  turbhie-powered  airplanes 
capable  of  high  altitude  flight,  without 
sufficient  appredaUon  of  the 
capabilities  and  limitations  of  these 


airplanes.  Air  carrier  and  military  pilots 
undergo  extensive  classroom,  simulator, 
and  actual  flight  training  covering 
aerodynamic,  meteorological  and 
physiological  aspects  of  high 
performance,  high  altitude  flight  Private 
and  business  pilots,  however,  may  fly 
airplanes  of  similar  sophistication  after 
meeting  less  stringent  training 
requirements. 

Furthermore,  the  criteria  for  type 
ratings  in  turbine-powered  airplanes 
demands  only  that  the  pilot  demonstrate 
competence  in  operations  consistent 
with  the  certificate  held  and  instrument 
proficiency.  While  such  testing  may 
demonstrate  a  pilot's  ability  to  control 
the  airplane  under  normal  flying 
conditions,  it  does  not  ensure  that  the 
pilot  is  competent  to  cope  with  other 
demands  consistent  with  the  unique 
characteristics  of  the  equipment  in  a 
high  altitude  environment 

Thus,  a  pilot  can  progress  from  single- 
engine  and  light  twin  reciprocating- 
engine  airplanes  to  high  performance, 
hi^  altitude  airplanes,  including 
turbine-powered  airplanes,  with 
inadequate  training  and  without  having 
demonstrated  a  knowledge  of  factors 
such  as  high  altitude  effects  airplane 
and  flightcrew  performance,  hazards 
associated  with  operations  near  the  low 
or  high  speed  buffet  boundaries,  effects 
of  maneuvering  load  factors,  potential 
for  loss  of  control  when  operating 
beyond  maximum  operating  limit  speed, 
powerplant  characteristics,  potential 
effects  of  turbulence  encounters,  and 
recovery  procedures. 

In  its  recommendations  on  this  issue. 
A-82-127  and  A-«2-128.  the  NTSB 
stated  that  a  structured  training 
curricula  for  pilots  applying  for  a  type 
rating  in  turbojet  airplanes  would  ensure 
an  acceptable  level  of  knowledge  of 
turbojet  performance  characteristics  and 
operating  environment  the  NTSB 
recommended  that  pilots  who  had  no 
comparable  previous  training  or 
demonstrated  expeience  in  turbojet 
airplane  operations  be  required  to 
complete  a  high  altitude  training 
program  prior  to  applying  for  a  type 
rating  in  such  airplanes.  The  NTSB  has 
cited  various  turbojet  accidents  in  its 
recommendations  to  support  the  need 
for  high  altitude  ground  instruction  and 
flight  training. 

Public  comments  at  hearings  on  this 
issue,  including  statements  from  the 
aircraft  Owners  and  Pilots  Association 
(AOPA).  AOPA  Air  Safety  Foundation 
(AOPA  ASF),  and  National  Air 
Transportation  Association  (NATA). 
generally  supported  the  tenor  of  this 
recommendation.  The  General  Aviation 
Manufacturers  Association  (GAMA) 


submitted  a  proposal.  "Transition 
Training  Master  Syllabus."  for  use  in 
preparing  transition  training  guides,  this 
proposal  is  on  file  in  Docket  No.  25627. 

After  review  of  existing  general 
aviation  training  material  for  high 
performance  and  high  altitude 
airplanes — not  just  turbojet  airplanes — 
the  FAA  agrees  that  additional 
information  on  certain  aspects  of  such 
operations  do  need  to  be  presented  to 
transitioning  pilots. 

The  FAA  therefore  proposes  changes 
to  S9  61.31.  61.63. 61.157.  and  Part  141 
appendices  A,  F.  and  H  to  estabUsh  a 
training  requirement  for  pilots 
transitioning  to  high  altitude  airplanes 
and  an  approved  curriculum  for  type 
ratings.  Most  of  the  airplanes  affected 
by  the  proposals  will  be  turbine- 
powered  airplanes,  which  are  capable  of 
operating  at  high  altitudes,  and  also 
require  type  ratings.  These  pilots  would 
be  required  to  complete  a  type  rating 
curriculum,  which  would  include  ground 
and  fli^t  training  on  high  altitude  flight 
However,  the  general  aviation  fleet  still 
has  a  number  of  older,  piston-powered 
airplanes  that  are  not  pressurized  or 
designed  for  high  altitude  flight  but  do 
require  type  ratings.  The  fleet  also  has  a 
number  of  modem,  high  performance 
airplanes  that  are  pressurized  and 
designed  for  high  altitude  operations, 
but  do  not  require  type  ratings.  Pilots 
transitioning  to  airplanes  in  either  of 
these  two  groups  will  be  required  to 
complete  the  appropriate  training  or 
curriculum,  either  high  altitude  or  type 
rating. 

Appropriate  advisory  material  will  be 
developed  by  FAA  concurrentiy  with 
this  rulemaking  action.  The  FAA 
proposes  to  develop  the  material  based 
on  current  practices.  Advisory  Circulars, 
flight  guides,  any  other  existing 
standards  of  performance,  and  training 
and  operations  information  published  by 
manufacturers.  In  the  high  altitude  flight 
demonstration,  as  with  the  minimum 
curricula  for  type  ratings,  the  FAA  will 
develop  guidelines  for  procedures  and 
maneuvers.  These  guidelines  will  assist 
both  flight  instructors  administering 
training,  and  inspectors  and  examiners 
in  the  conduct  of  practical  tests.  Use  of 
an  approved  simulator  will  be  defined, 
with  an  explanation  of  how  high  altitude 
demonstrations  would  be  accomplished 
on  such  a  device. 

fa)  High  Altitude  Flight  and  Ground 
Training  Requirements.  The  proposed 
S  61.31(f)  would  require  a  pilot  to 
complete  ground  and  flight  training  on 
high  altitude  flight  prior  to  transitioning 
to  an  airplane  with  a  service  ceiling  or 
maximtun  operating  altitude,  whichever 
is  lower,  above  25.000  feet  MSL  The 


training  requirements  would  include 
ground  training  on  aerodynamic 
meteorological,  hypoxia  and  other  high 
altitude  sickness  problems,  effects 
associated  with  prolonged  usage  of 
supplemental  oxygen,  and  other 
physiological  aspects  of  high 
performance,  high  altitude  flight,  and  a 
flight  training  demonstration  on 
operating  at  an  appropriate  enroute 
altitude  above  25,000  feet  MSL  at  cruise 
flight  and  at  speed  ranges  compatible 
with  the  specified  flight  envelope  of  the 
airplane.  The  pilot  would  be  required  to 
complete  the  prescribed  training  and 
obtain  an  authorized  instructor 
endorsement  or  a  written  statement  in 
the  training  record  certifying  that  the 
pilot  had  demonstrated  competency  in 
high  altitude  flight  operations.  An 
authorized  instructor  can  be  either  the 
holder  of  a  vaUd  FAA  flight  instructor 
certificate  issued  under  Part  61  or.  in  the 
case  of  an  air  carrier,  a  person  with  an 
ATP  certificate  who  conforms  to  the 
procedures  of  S  61.169.  An  advanced 
ground  instructor  can  sign-off  the  ground 
training  portion  of  the  training. 

The  proposed  rule  includes  a 
"grandfather"  provision.  Pilots  already 
quaUfied  in  an  airplane  which  has  a 
service  ceiling  or  maximum  operating 
altitude,  whichever  is  lower,  above 
25.000  feet  MSL  would  not  be  required  to 
undeigo  the  training.  Under  proposed 
9  61.31(f)(2).  any  pilot  who  has  served  as 
pilot  in  command  of  that  kind  of 
airplane  prior  to  the  effective  date  of  the 
rule  would  not  have  to  obtain  the 
traiiung  or  endorsement  Any  pilot  who 
qualifies  in  that  kind  of  airplane  by 
completing  a  pilot  proficiency  check 
under  Parts  121. 125.  or  135  conducted 
by  the  FAA  or  an  approved  pilot  check 
airman,  would  not  have  to  obtain  this 
training  or  endorsement.  Any  pilot  who 
completed  a  pilot  proficiency  check  for  a 
pilot  certificate  or  rating  conducted  by 
the  FAA  prior  to  the  effective  date  of 
this  rule  would  likewise  not  have  to 
obtain  the  training  or  endorsement.  An 
official  pilot  checkout  in  that  kind  of 
airplane  given  by  a  member  of  an  armed 
force  of  the  United  States  authorized  to 
conduct  the  relevant  pilot  check  would 
also  satisfy  the  requirement. 

The  determination  of  25,000  feet  MSL 
as  high  altitude  for  the  purpose  of  these 
amendments  has  been  made  on  the 
basis  of  established  requirements.  These 
established  requirements  include 
9  91.32(b)(i),  which  requires 
supplemental  oxygen  for  pressurized 
aircraft  flying  above  flight  level  (PL)  250, 
and  99  121.417(e)  and  135.331(d).  which 
require  advanced  inspection  in  hypoxia, 
respiration,  and  other  factors  and 
emergencies  related  to  high  altitude 


flight  for  crewmembers  who  serve  in 
operations  above  25,000  feet.  Certain 
supplemental  oxygen  requirements 
under  §9  121.331  and  121.333  also  begin 
above  FL  250. 

The  proposed  amendments  to  §  61.31 
recognize  that  regardless  of  whether  the 
airplane  requires  a  type  rating,  high 
altitude  operations  require  additional, 
specialized  training.  This  training 
applies  to  pilots  flying  turbine-powered 
airplanes,  or  reciprocating  engine 
singles  or  twins  that  are  pressurized  and 
designed  for  operations  in  the  same  high 
altitude  environment. 

(b)  Type  Rating  Curriculum.  The 
proposed  amendments  to  99  61.63, 
61.157,  and  Appendix  F  of  Part  141 
would  add  completion  of  a  minimum 
curriculum  to  the  list  of  requirements  for 
obtaining  a  type  rating.  Because  9  61.63 
does  not  include  airline  transport  pilot 
type  ratings.  9  61.157  must  also  be 
revised  to  require  completion  of  a 
minimum  curriculum  for  ATP  type 
ratings.  The  curriculum  would  include 
the  maneuvers  and  procedures  of  Part 
61.  Appendix  A  "Practical  Test 
Requirements  for  Airplane  Airline 
Transport  Pilot  Certificates  and 
Associated  Class  and  Type  Ratings."  as 
appropriate  to  the  airplane  for  which  the 
type  rating  was  sought.  An  applicant  for 
an  ATP  type  rating  may.  in  lieu  of  the 
minimum  curriculum,  complete  an  air 
carrier  training  program  approved  under 
FAR  Parts  121  or  135.  The  applicant 
must  also  obtain  a  written  statement 
from  an  authorized  instructor  in  the 
applicant's  training  records  certifying 
satisfactory  completion  of  the  training. 
An  authorized  instructor  can  be  either 
the  holder  of  a  valid  FAA  flight 
instructor  certificate  issued  under  Part 
61  or.  in  the  case  of  an  air  carrier,  a 
person  with  an  ATP  certificate  who 
conforms  to  the  procedures  of  S  61.169. 
An  advanced  ground  instructor  can  sign- 
off  the  ground  training  portion  of  the 
curriculum.  These  requirements  will 
apply  to  applicants  for  type  ratings  after 
180  days  from  the  effective  date  of  the 
rule. 

There  is  precedent  for  the  curriculum 
for  obtaining  type  ratings.  Part  121  and 
135  certificate  holders  are  required  to 
prepare  and  keep  current  a  training 
curriculum  for  each  type  of  airplane 
used  by  their  crews.  The  curricula  are 
required  to  specify  ground  and 
emergency  training  subjects,  and 
provide  descriptions  of  flight  training 
and  testing  maneuvers  and  procedures. 

Another  precedent  for  type  rating 
curricula  requirements  is  the  FAA- 
approved  curriculum  presently  required 
for  applicants  using  simulators  under  an 
exemption.  This  proposal  would 


represent  an  expansion  of  the  minimum 
curriculum  requirement  to  all  applicants 
for  airplane  type  ratings.  In  principle, 
the  FAA  supports  use  of  approved 
simulators  for  the  completion  of  the 
training  curricula  for  applicants  seeking 
airplane  type  ratings,  although  presently 
there  are  no  provisions  in  $  6i.63  for 
accomplishing  any  portion  of  type  rating 
flight  tests  in  simulators  or  training 
devices.  Applicants  for  an  airline 
b'ansport  pilot  (ATP)  certificate  or  ATP 
type  rating  who  have  completed  an 
approved  training  course  under  Part  121. 
presently  may  accomplish  the  type 
rating  practical  tests  under  Part  61. 
Appendix  A.  in  simulators  meeting  the 
requirements  under  the  Advanced 
Simulation  Plan  of  Part  121,  Appendix 
H. 

Certain  training  organizations  that  do 
not  hold  Part  121  operating  certificates 
are  permitted  by  exemption  from  5  61.63 
to  accomplish  type  rating  flight  tests  in 
simulators.  The  FAA  does  not  propose 
to  modify  the  rules  regarding  usage  of 
simulators  in  this  NPRM  action.  Rule 
changes  to  permit  simulator  usage  under 
Part  61  for  high  altitude  ti-aining  and 
airplane  type  rating  curricula  will  be 
addressed  in  a  separate  rulemaking 
project  currentiy  being  dev.eloped.  Until 
then,  simulator  use  for  type  ratings  will 
continue  to  be  handled  on  an  exemption 
basis  and  in  Parts  121  and  135  training 
programs. 

Biennial  Flight  Reviews 

Currently,  9  61.57  requires  that  pilots 
must  complete  a  biennial  flight  review 
and  have  their  logbook  endorsed  by  the 
flight  instructor,  or  other  person 
designated  by  the  Administrator,  who 
gave  the  flight  review.  The  review 
covers  general  operating  and  flight  rules 
of  Part  91  and  maneuvers  and 
procedures  deemed  necessary  by  the 
person  giving  the  review.  A  significant 
reduction  in  the  general  aviation 
accident  rate  occurred  after  the 
inception  of  the  requirement  in  1973,  and 
this  improvement  is  attributed  in  large 
part  to  the  BFR. 

Concern  within  the  NTSB  and  the 
aviation  community  has  subsequently 
focused  on  perceived  gaps  in  the  BFR 
requirement.  That  is,  pilots  have 
complete  latitude  in  selecting  the 
aircraft  to  be  used  in  their  BFR.  Even 
though  their  airman  certificates  may  list 
various  category  and  class  ratings,  pilots 
may  take  their  BFR  in  the  least  complex 
of  those  aircraft  in  order  to  continue 
exercising  pilot-in-command  privileges 
in  aircraft  of  greater  complexity. 

The  NTSB,  in  its  recommendations  A- 
79-96  and  A-79-97,  focused  particulariy 
on  multiengine  airplanes.  According  to 
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the  NTSa  the  percentage  of  fatal 
accidents  related  to  engine  failure  in 
light  twin-engine  airplanes  was  more 
than  four  times  that  of  single-engine 
airplanes.  NTSB  stated  that  from  1972 
through  1978,  there  were  477  li^t  twin 
accidents  following  engine  failures.  Of 
these.  123  were  fatal  with  288  persons 
killed  The  NTSB  said  that  there  was 
also  a  relationship  between  the  rate  of 
occurrence  of  accidents  following  engine 
failures  in  light  twins  and  the  power 
loading  (ratio  of  gross  weight  to 
horsepower)  of  these  airplanes.  NTSB 
stated  that  these  light  twin  accidents 
following  engine  failures  often  involve 
lack  of  proficiency  in  emergency 

[irocedures.  but  do  not  always  involve 
ow-time  pilots. 

These  figures  were  cited  by  the  NTSB 
when  it  suggested  amending  1 61.57  on 
biennial  flight  reviews  to  reqidre  that  a 
pilot  in  command  of  a  multiengine 
airplane  must  have  successfully 
completed,  within  the  last  24  calendar 
mondis,  a  fli^t  review  in  a  multiengine 
airplane.  The  NTSB  also  suggested  that 
the  flight  review  be  based  on  the  flight 
test  guide  and  emphasize  maneuvers 
related  to  power  loss. 

Public  opinion  expressed  during  this 
regulatory  review  seemed  divided  as  to 
how  to  move  BFR's  toward  the  more 
complex  aircraft  flown  by  pilots.  Despite 
some  public  apprehension  that  pilots 
with  multiple  ratings  would  have  to  pay 
for  numerous  BFR's  to  maintain  their 
ratings,  much  of  the  aviation  public 
believed  the  BFR  should  reflect  the 
complexity  of  the  aircraft  flown  by 
pilots.  For  example,  the  National 
Business  Aircraft  Association  (NBAA), 
suggested  during  the  public  hearing  in 
Washington  that  the  BFR  should  be  in 
the  most  complex  aircraft  "currently" 
flown  by  a  pilot,  rather  than  in  the  most 
complex  aircraft  for  which  the  pilot  is 
rated. 

Much  of  the  public  input  has  agreed 
that  a  multiengine  airplane  BFR  should 
be  required  to  exercise  multiengine 
privileges.  During  the  public  hearings, 
AOPA  ASF  stated  that  the  biennial 
flight  review  is  the  only  structured 
recurrency  training  for  many  general 
aviation  pilots,  and  that  it  should  reflect 
the  sophistication  of  the  airplane — for 
example,  multiengine  versus  single- 
eitgine.  AOPA  ASF  also  called  for  more 
statistical  documentation,  which  the 
FAA  hopes  to  develop  in  the  course  of 
this  rulemaking.  AOPA.  on  the  other 
hand,  questioned  whether  in  fact 
category  privileges  are  now  being 
abused  in  biennial  flight  reviews.  AOPA 
nevertheless  did  voice  support  for 
dianges  in  the  BFR.  including  more 
specifics  on  required  maneuvers  and 


greater  use  of  airplanes  that  involve 
more  pilot  workload— if  a  more  complex 
aircraft  is  what  the  pilot  generally 
fliea— rather  than  the  least  complex 
airplane  possible.  AOPA  suggested  that 
perhaps  such  changes  should  be 
addressed  through  advisory  rather  than 
regulatory  methods.  Some  comments  by 
AOPA  and  others  focused  on  the 
possibility  of  reviewing  instrument  flight 
rule  (IFR)  opwations  as  well  as 
maneuvers  and  procedures  necessary 
for  visual  fli^t  rule  (VFR)  operations. 

GAMA.  which  represents 
manufacturers  of  airplanes  used  in 
general  aviation  and  commuter  airline 
activities,  submitted  a  detailed  proposal, 
"Standardized  Biennial  Flight  Review" 
(July  1988).  available  in  Docket  No. 
25627.  which  covered  potential  BFR 
requirements  in  each  category  and  class 
of  aircraft  from  the  point  of  view  of 
airman  certification.  These  requirements 
would  apply  to  airplanes,  rotcmavft, 
glidera  and  lighter-than-air  categories, 
and  all  classes  including  landplane. 
seaplane,  and  multiengine.  Tbe  GAMA 
proposal  examines  potentially  widening 
the  aieas  covered  by  the  BFR.  based  on 
VFR,  IFR,  and  multiengine  privileges, 
and  permitting  simulators  or  ground 
training  devices  to  be  used  for  all  or  part 
of  the  BFR. 

Having  taken  into  account  the  public 
input  received  so  far,  as  well  as  the 
NTSB's  recommendations,  the  FAA 
believes  that  expanding  the  BFR 
requirement  would  enhance  safety  and 
move  toward  eliminating  a  potential  gap 
in  the  BFR  requirement 

This  NFRM  action  proposes  a 
modification  to  1 61.57  to  require  that  a 
person  desiring  to  exercise  pilot-in- 
command  privUeges  in  a  given  aircraft 
must  have  completed  a  BFR  in  the 
preceding  24  calendar  months  in  that 
category  and  class  of  aircraft.  The  BFR 
would  consist  of  ground  and  flight 
training  appropriate  to  the  level  of 
certificate  held  for  that  category  and 
class  of  aircraft.  For  example:  ATP- 
AMEL  Private-Glider  BFR  in  glider  to 
private  pilot  level. 

However,  the  proposal  allows  a 
biennial  flight  review  in  a  multiengine 
airplane  to  simultaneously  serve  as  the 
BFR  for  a  single-engine  airplane,  as  long 
as  both  were  either  landplanes  or 
seaplanes.  Helicopter  pilots,  however, 
would  not  be  required  to  complete  BFR's 
in  multiengine  and  single-engine 
helicopters,  since,  as  was  pointed  out  in 
public  hearings,  some  single-engine 
helicopten  may  be  more  complex  than 
some  multiengine  helicopters.  In 
addition,  the  FAA  does  not  require 
separate  class  ratings  for  single  engine 
and  multiengine  helicopters.  Completion 


of  any  other  checks  or  tests,  as  specified 
in  S  61.57(aH2).  would  continue  to 
substitute  fbr  a  biennial  flight  review  as 
long  as  they  were  in  the  same  category 
and  class  of  aircraft 

Pilots  would  be  required  to  complete 
BFR's  in  the  categories  listed  in  i  61.5: 
Airplane,  rotorcraft  glider,  and  lighter 
than  air.  And,  with  the  important 
exception  of  single  engine  and 
multiengine  airplanes,  they  would  also 
have  to  complete  BFR's  for  different 
classes  listed  in  t  61.5.  However,  with 
the  removal  of  the  single  and  multi- 
engine  class  distinction,  only  land-  and 
seaplane  classes  remain  as  significant 
classes  in  terms  of  numbers  of  affected 
pilots. 

The  expanded  BFR  requirements 
clearly  cannot  be  put  into  effect 
immediately.  The  FAA  proposes  to 
allow  sufficient  time  after  adoption  of 
this  change  to  permit  pilots  gradually  to 
complete  BFR's  necessary  for  the 
aircraft  they  fly.  Under  this  proposal,  a 
pilot  who  had  completed  a  BFR  within 
24  calendar  months  prior  to  the  role 
change  taking  effect  wotild  not  be         ' 
required  to  take  another  BFR  tmtil  24 
calendar  months  had  elapsed  from  the 
last  BFR.  At  that  time,  the  pilot  would  be 
required  to  complete  one  or  more  flight 
revie%v8  as  appropriate  to  the  categories 
and  classes  of  aircraft  in  which  pilot-in- 
command  privileges  were  to  be 
exercised. 

The  FAA  plans  to  develop  guidelines 
for  flight  instructors  to  use  in  the 
biennial  flight  review  concurrently  with 
this  rulemaking.  The  guidelines  will  list 
specific  tasks  in  pilot  operation  areas. 
For  example,  in  the  private  pilot 
airplane  operation,  maximum 
performance  takeoffs  and  climbs, 
specific  kinds  of  maximum  performance 
takeoffs  and  climbs,  may  be  listed  for 
the  flight  instructor  to  provide  recurrent 
training  to  the  pilot  In  the  pilot 
operation,  flight  maneuvering  by 
reference  to  ground  objects,  the 
guidelines  may  identify  flying  around  a 
point  or  a  rectangular  course  for  the 
recurrent  training.  The  FAA  intends  to. 
update  these  guidelines  as  necessary  to 
reflect  current  safety  indicators  needed 
for  recurrent  training  to  the  level  of 
certificate  held  by  tlie  pilot 

The  FAA  is  not  proposing  to  require 
an  "instrument  BFR"  for  pilots  to 
exercise  the  privileges  of  an  instrument 
rating.  CurrentJy.  the  FAA  is  not 
convinced  tliat  "instrument  BFR"  is 
needed  in  light  of  the  instnunent 
currency  requirements  of  S  61.57(e).  The 
FAA  invites  pubbc  comment  cm  the 
relevancy  of  a  BFR  for  recurrent  training 
in  iiutrument  procedures. 


The  FAA  has  also  considered  the 
TCA  Task  Force  Recommendation  No. 
24,  which  proposed  requiring  that 
Certificated  Flight  Instructors  (CFI's) 
report  completion  of  BFR's  to  the  FAA. 
A  number  of  commenters  proposed 
various  ways  to  accommodate  this 
requirement.  Although  the  FAA  believes 
that  this  procedure  would  be  desirable 
in  terms  of  monitoring  the  extent  and 
type  of  flying  activity  of  general  aviation 
pilots,  as  well  as  compliance  with  the 
BFR  requirement,  it  is  necessary  to 
study  further  how  FAA  information 
systems  might  best  respond  to  such  an 
extensive  reporting  requirement.  "The 
proposed  expansion  of  the  BFR 
requirement,  as  well  as  additional 
studies  currently  underway  regarding 
alternative  methods  of  U-acking  this  type 
of  information,  suggest  that  this 
recommendation  be  given  further 
comprehensive  consideration.  Therefore, 
the  FAA  is  not  proposing  the  reporting 
of  BFR's  at  this  time. 

Stalls  and  Spins:  Awareness,  Training, 
Testing 

Inadvertent  spin  entiy  and  stall/spin 
accidnets  continue  to  be  a  source  of 
concern  to  the  NTSB.  the  FAA,  and  the 
aviation  public.  Concern  has  focused 
both  on  the  ability  of  general  aviation 
pilots  to  recognize  imminent  stall/spin 
conditions  and  respond  to  them,  and  on 
the  ability  of  flight  instructors  to  prepare 
their  student  pilots  to  understand,  avoid, 
and  recover  from  inadvertent  spins. 
Currently  stall  training  is  a  basic 
element  of  all  pilot  training,  but  only 
flight  instructor  candidates  are  required 
to  undergo  spin  training. 

The  FAA  has  been  studying 
recommendations  in  this  regard  in 
connection  with  airplanes  and  gliders. 
NTSB  Recommendation  A-78-43 
suggested  that  the  FAA  incorporate  the 
essential  elements  of  ground  and  flight 
training  as  developed  in  the  FAA's 
General  A  viation  Pilot  Stall  A  wareness 
Training  Study  (Report  No.  FAA-RD- 
77-26.  September  1976)  or  their 
equivalent  in  FAR  Parts  61  and  141.  (A 
copy  of  this  study  is  in  Docket  No. 
25627,  and  copies  can  also  be  obtained 
from  the  National  Technical  Information 
Service,  Springfield,  Virginia  22161.) 
Another  recommendation  suggested  that 
the  FAA  require  spin  demonstration  on 
the  flight  portion  of  all  initial  flight 
instructor— airplane  certification 
practical  tests.  The  FAA  has  considered 
these  recommendations  and  stall  and 
spin  conditions  for  pilot  training  and 
flight  instructor  certification. 

(aj  Pilot  Training.  In  evaluating  these 
recommendations  the  FAA  reviewed  the 
history  of  spin  demonstration 
requirements  for  pilot  certification.  Spin 


test  requirements  were  eliminated  for 
private  and  commercial  pilot  applicants 
in  1949,  when  the  Civil  Aeronautics 
Board  determined  that  greater 
improvements  in  safety  would  be 
achieved  by  stressing  stall  recognition 
and  recovery  than  by  continuing  to 
require  pilots  to  perform  spins  during 
their  flight  tests.  The  Board  also  hoped 
to  stimulate  manufacturers  to  build  spin- 
resistant  aircraft.  (A  copy  of  the  1949 
regulation,  including  the  preamble,  has 
been  placed  in  the  docket.)  The  spin 
demonstration  requirement  for  flight 
instructors  remained  in  effect. 

Since  the  1940'8.  stall/spin  accidents 
have  dropped  significantly  as  a 
percentage  of  total  aircraft  accidents. 
According  to  "Special  Study,  General 
Aviation  Stall/Spin  Accidents,  1967- 
1969,"  (an  NTSB  report  issued  in  1972 
and  on  file  in  the  docket)  stall/spin 
accidents  accounted  for  48  percent  of 
fatal  general  aviation  accidents  in  1945- 
1948,  but  only  22  percent  of  fatal 
occurrences  in  1967-1969.  Although 
other  factors  were  undoubtedly 
involved,  according  to  the  NTSB  study 
the  data  appeared  to  indicate  that 
"emphasizing  recognition  of  stalls  has 
had  a  significant  effect  in  reducing  their 
relative  numbers."  Subsequent  studies 
showed  this  proportion  dropping  further 
during  the  1970's  to  12  or  13  percent. 
FAA  policy  since  1949  has  been  to 
emphasize  stall/spin  avoidance  training 
rather  than  require  spin  training.  In  1955, 
the  Civil  Aeronautics  Board  proposed 
dual  instruction  in  recovery  from  spins 
unless  the  instruction  was  given  in 
nonspinnable  airplanes  as  a  requirement 
for  first  solo  in  airplanes.  That  proposal 
was  rejected  in  1956  on  the  basis  of 
public  comment  favoring  stall 
recognition. 

Despite  the  improvements  in  stall 
training,  stall  warning  devices,  and 
accident  statistics,  the  NTSB 
recommended  in  1972  (NTSB  Special 
Study  General  Aviation  Stall/Spin 
Accidents  1967-1969)  that  the  FAA 
evaluate  the  feasibility  of  requiring  at 
least  minimal  spin  training  of  all  pilot 
applicants.  At  that  time,  the  FAA  found 
that  mandatory  spin  demonstration  was 
neither  feasible  nor  justified  by  the 
accident  statistics.  Frequently,  stail/spin 
accidents  are  the  culmination  of  other 
conditions  which  overtax  the 
capabilities  of  the  airplane  and/or  the 
pilot.  Further,  most  of  these  accidents 
occur  at  altitudes  too  low  for  spin 
recovery  to  be  effected.  The  NTSB  study 
found  that  of  1,261  stall/spin  accidents 
in  the  3-year  period  1967-1969,  60 
percent  occurred  during  takeoff  or 
landing;  and  of  the  remaining  40  percent 
most  were  related  to  acrobatics  or  other 


low-level  flight  from  which  recovery 
from  a  fully  developed  spin  would  have 
been  unlikely.  Only  about  7  percent 
were  associated  with  cruise  flight 

In  1976.  the  FAA  conducted  a  General 
Aviation  Pilot  Stall  Awareness  Training 
Study  (Report  No.  FAA-RD-77-26. 
September  1976,  copy  in  docket)  in 
response  to  the  NTSB  Safety 
Recommendations  resulting  from  the 
1972  NTSB  Study. 

The  purpose  of  the  General  Aviation 
Pilot  Stall  Awareness  Training  Study 
was 

to  place  emphasis  on  Avoiding  The 
Unintentional  Stall.  The  motivdtion  is  that  the 
present  syllabus  emphasizes  the  execution  of 
an  //7ten//o/jo/ stall,  whereas  the  accident 
problem  is  created  by  unintentional  stalls 
which  result  from  traps  and  distractions.  Our 
approach  in  this  experimental  program  w.-js 
to  educate  the  pilot  about  the  traps  which 
lead  to  an  unintentional  stall  and  to  give  him 
practice  in  avoiding  unintentional  stalls  when 
challenged  by  the  distractions  that  often 
cause  stall  accidents. 

In  that  study,  four  groups  of  pilots 
received  written  and  flight  evaluations 
of  performance  before  and  after  a 
specified  training  increment.  Group  1. 
the  control  group,  received  no  additional 
experimental  instruction  prior  to  the 
second  evaluations.  Group  2  received 
ground  school  instruction  on  the  subject 
of  stalls  and  spins  prior  to  the  secon.-i 
evaluations.  Group  3  received  ground 
instruction  and  2  hours  of  flight 
instruction  on  scenarios  leading  to 
inadvertent  stalls/spins  and  stall  and 
spin  avoidance  (rudder  effectiveness  in 
delayed  recovery  stalls),  but  no 
intentional  spins.  Group  4  received  the 
same  instruction  as  Group  3  plus 
training  in  intentional  spins. 

The  flight  training  syllabus  available 
to  flight  instructors  participating  in  this 
study  included  scenarios  of  typical  flight 
situations  where  stall/spin  accidents 
frequently  occur,  such  as  engine  failure 
on  takeoff  or  initial  climb,  go-around 
with  full  nose-up  trim,  and  cross- 
contrclled  turns  to  final  approach.  The 
syllabus  also  included  stall  avoidance 
piactice  at  minimum  ccnfrollable 
airspeed,  spin  avoidance  practice 
(rudder  effectiveness  in  delayed  stalls), 
and  full  spin  training. 

The  study  concluded  that:  (1) 
Additional  ground  training  on  stalls  and 
spins  tended  to  reduce  the  occurrence  of 
unintentional  stalls  and  spins;  (2) 
additional  flight  training  on  stall 
awareness  or  intentional  spin  training, 
or  both,  had  a  beneficial  influence 
toward  reducing  inadvertent  stalls  and 
spins:  and  (3)  the  most  effective 
additional  training  was  slow  flight  with 
realistic  distractions,  which  exposed  the 
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student  to  situations  in  which 
inadvertent  stalls  were  likely. 

On  |uly  7. 1978.  the  NTSB  issued 
Safety  Recommendation  A-78-43 
recommending  that  FAA  incorporate  all 
of  the  essential  elements  of  the  ground 
and  flight  training  Increments  developed 
in  the  "General  Aviation  Pilot  Stall 
Awareness  Training  Study,"  or  their 
equivalent,  in  FAR  Parts  61  and  141. 

The  FAA  concludes  that  this  proposal 
addresses  the  basic  issues  of  NTSB 
Recommendation  A-78-43  regarding 
stall/spin  awareness  and  fli^t 
instructor  testing  without  changing 
current  policies  regarding  spin  training 
for  all  pilots.  The  FAA  believes  that  the 
crucial  element  in  the  1976  study  and  the 
NTSB  recommendation  was  increased 
stall/spin  awareness  and  stall 
avoidance  training  for  airplane  and 
glider  pilob*. 

Although  the  General  Aviation  Pilot 
Stall  Awareness  Training  Study 
included  an  optional  spin  training 
component,  the  study  clearly  stressed 
stall/spin  awareness  and  avoidance. 
While  the  study  found  that  "additional 
flight  training  on  stall  awareness  and/or 
intentional  spin  training  has  a  positive 
influence  toward  reducing  inadvertent 
stalls  and  spins,"  it  went  on  to  say  that 
'The  most  effective  additional  training 
was  slow  flight  with  realistic 
distractions  *  *  *"  The  FAA  agrees 
with  the  study's  conclusions,  though 
FAA  is  not  persuaded  that  spin  training 
is  necessary,  or  indeed  preferable,  to 
stall  awareness  training.  The  study 
acknowledged  that  spin  training  "might 
not  be  feasible." 

In  addition  to  accident  trends, 
international  standards  trends  appear  to 
support  the  FAA's  policy  favoring  stall 
awareness  and  avoidance  training  for 
private  pilot  certification.  A  number  of 
International  Civil  Aviation 
Organization  (ICAO)  member  states 
oppose  mandatory  spin  training  based 
on  the  accident  data  and  the  lack  of 
training  aircraft  certificated  for 
acrobatic  use.  A  recently  adopted 
amendment  to  the  ICAO  standards 
(International  Standards  and 
Recommended  Practices.  Personnel 
Licensing,  Annex  1  to  the  Convention  on 
International  Civil  Aviation,  effective 
November  16. 1989)  does  not  contain 
any  spin  requirement,  but  does 
emphasize  flight  at  critically  slow 
airspeeds,  and  recognition  of  and 
recovery  from  incipient  and  full  stalls 
for  private  and  commercial  pilots.  Also 
in  Annex  1,  commercial  pilot  applicants 
are  required  to  receive  instruction  in 
spin  avoidance. 

A  spin  training  requirement  for 
private  and  commercial  pilot  applicants, 
in  addition  to  being  potentially 


hazardous,  would  also  place  a  burden 
on  night  schools  conducting  operations 
in  complicated  airspace.  In  such  cases, 
training  airplanes  would  have  to  fly  far 
outside  terminal  airspace  to  climb  to 
altitudes  where  spins  could  be  safely 
practiced,  or  find  practice  areas  much 
farther  from  their  bases  of  operation. 
Due  to  growth  of  urban  areas  and 
increasing  airspace  restrictions,  such 
practice  areas  are  increasingly  scarce. 

There  are  other  obstacles  as  well. 
Members  of  the  public  who  participated 
in  public  hearings  or  submitted 
comments  during  this  regulatory  review 
have  pointed  out  that  currently  there  is  a 
lack  of  available  training  airplanes 
approved  for  intentional  spinning. 
Therefore,  flight  schools  and  fixed  base 
operators  (FBO's)  without  spinnable 
airplanes  would  face  increased  costs  if 
they  needed  to  gain  access  to  spinnable 
airplanes.  Liability  insurance  for  flight 
instructors,  flight  schools,  and  aircraft 
manufacturers  could  increase.  Also, 
maintenance  costs  would  be  likely  to 
increase  due  to  airplane  stress  and 
damage  to  gyroscopic  instruments. 

There  appears  to  be  general 
consensus  in  favor  of  the  NTSB 
recommendation  to  incorporate  the 
essential  elements  of  the  General 
Aviation  Pilot  Stall  Awareness  Training 
Study  or  their  equivalent  in  the  FAR. 
AOPA  noted,  for  example,  that  most 
airplane  spin  accidents  occur  in  the 
landing  pattern  on  turns  from  base  leg  to 
final  approach,  and  that  the  critical 
element  is  recognizing  conditions 
leading  to  spins  and  avoiding  those 
conditions.  Glider  pilots  have  noted  that 
many  gliders  can  enter  spins  especially 
quickly  because  of  their  operational 
characteristics. 

Therefore,  on  the  basic  issue  of  stall/ 
spin  awareness,  the  FAA  proposes  to 
modify  sections  of  Part  61  dealing  with 
airplane  and  glider  student,  private,  and 
commercial  pilot  knowledge  and 
proficiency  requirements  to  reflect  the 
importance  of  stall/spin  awareness.  The 
FAA  also  proposes  to  more  widely 
disseminate  the  basic  training 
conclusions  gained  through  the  study. 

Some  of  the  rule  changes  would  occur 
in  S9  61.105  and  61.125,  which 
enumerate  specific  areas  of  aeronautical 
knowledge  required  of  private  and 
commercial  pilots.  The  proposed 
changes  would  add  stall  and  spin 
awareness  and  recovery  techniques  to 
the  basic  subject  areas  airplane  and 
glider  pilots  would  be  required  to  study. 
The  changes  also  would  expand  the 
requirements  of  S§  61.107  and  61.127, 
which  specify  the  basic  operations  in 
which  private  and  commercial  student 
pilots  must  receive  flight  instruction. 
These  operations  presently  include  flight 


at  critically  slow  airspeeds  and  stall 
recognition  and  recovery,  but  for 
airplanes  and  gliders  the  FAA  proposes 
to  also  require  that  slow  flight  be 
accomplished  with  realistic  distractions 
to  simulate  conditions  in  which  stalls 
and  spins  might  occxir. 

The  proposed  training  in  stall  and 
spin  awareness  and  recovery  techniques 
and  training  in  slow  flight  with  realistic 
distractions  also  would  affect  pilot 
certification  under  Part  141.  The 
proposed  areas  of  training  would  be 
listed  in  Appendix  A.  Private  Pilot 
Certification  Course  (Airplanes)  and 
Appendix  D,  Commercial  Pilot 
Certification  Course  (Airplanes). 

In  addition,  the  FAA  intends  to 
prepare  an  Advisory  Circular  to  ensure 
that  the  contents  of  the  General 
Aviation  Pilot  Stall  Awareness  Training 
Study  are  made  available  to  all  pilots 
and  schools.  Incorporating  the  elements 
of  the  General  A  viation  Pilot  Stall 
Awareness  Training  Study  in  the  FAR 
would  substantially  strengthen  general 
aviation's  training  regimens  on  spins 
and  stalls.  Consistent  with  the  study, 
mandatory  demonstration  of  spins  and 
spin  recovery  by  private  and 
commercial  pilot  applicants  is  not 
proposed. 

In  summary,  this  proposal 
incorporates  the  training  found  to  be 
most  effective  by  the  General  Aviation 
Pilot  Stall  Awareness  Study,  namely 
slow  flight  with  realistic  distractions, 
and  additional  ground  training  in  the 
subject  of  stalls  and  spins.  Furthermore, 
the  FAA  believes  that  the  enhanced 
biennial  flight  review  (BFR) 
requirements,  coupled  with  the  BFR 
guidelines  being  dieveloped  will  prevent 
the  skill  degradation  which  comes  when 
pilots  obtain  little  or  no  practice  in  stalls 
after  their  initial  training.  Lastly,  this 
proposal  incorporates  additional 
requirements  for  flight  instructor  spin 
training  which  are  discussed  in  the 
following  section. 

The  Administrator  wishes  to 
acknowledge  Mr.  Tony  LeVier, 
President.  Safe  Action  In  Flight 
Emergency,  Inc..  for  his  outstanding 
contributions  and  volunteer  service  in 
the  area  of  pilot  training  that  involves 
stall  and  spin  awareness.  Mr.  LeVier's 
dedication  and  perseverance  in  this  area 
is  to  be  commended. 

(b)  Flight  Instructor  Certification. 
These  proposals  for  private  and 
commercial  pilot  training  automatically 
would  require  the  flight  instructor 
curriculum  to  include  greater  emphasis 
on  stalls  and  spins  because  9  61.185(b) 
requires  flight  instructor  candidates  to 
cover  the  material  required  for  the 
private  and  commercial  pilot 


certificate*.  In  addition,  the  FAA 
requiras  examiners  and  inspectors  to 
evaluate  flight  instivctor^airplaoe 
(aiiplane  s^e  engine)  and  glider 
appdicaBto  oa  instructional  Imowledge 
and  skills  of  spin  entry,  ^}ins,  ^id  spin 
recovery  techniques  (FAA-S--a081-6, 
October  1987;  see  also  Glidera,  FAA-6- 
8081-8).  However,  an  endorsement  of 
spin  oorapeteoicy  from  the  flight 
instructor  who  conducted  the  spin 
instruction  may  be  accepted  by  the 
examiner  or  inspector  in  lieu  of  a  spin 
demonstration  on  the  practical  test. 

The  FAA  believes  it  is  desirable  to 
emphasize  the  importance  of  staH 
awareness  and  spin  competency  in 
potential  applicants  for  fli^t  instructor- 
airplane  single  engine  land  and  flight 
instructor-glider  ratings.  Thus,  a 
proposed  change  to  i  61.183  would  make 
the  logbook  endorsement  of  spin 
competency  an  eligibility  requirement 
for  flight  instructor-airplane  single 
engine  land  and  flight  instructor-glider 
ratings.  The  endorsement  must  certify 
that  the  flight  instructor  has  given  die 
applicant  instractioB  in  spin  entry  and 
recovery,  both  left  and  right  and  1ms 
found  the  applicant  competent  to 
perform  and  recover  from  spins.  An 
endorseiBent  such  as  "spins"  or  "sfuns 
OK"  would  not  be  considered 
acceptable.  In  addition,  proposed 
dianges  to  {  61.49  would  result  in  a 
mandatory  demonstration  of  spins  on  a 
reteat  for  flight  instructor  certification,  if 
a  candidate  for  the  aforementioned 
ratings  failed  either  the  oral  or  flight 
I  portion  of  the  practical  test  due  to 
deficiencies  ia  stall/spin  awareness  and 
associated  procedures  and  techniques. 
The  FAA  proposes  to  strengthen  the 
framework  of  spin  training  for  fli^ 
instructors.  Tlie  training  requirements, 
as  proposed  in  diis  NPRM,  would  be 
spelled  out  in  Appendix  H  of  Part  141, 
specifying  that  airplane  or  glider  flight 
instructor  candidates  in  preparation 
courses  must  demonstrate  spins  and 
spin  recovery  tedmiques.  In  {  61.187, 
8|riii  and  spin  recovery  techniques 
would  be  added  to  the  list  of  areas  in 
which  flight  instructor  candidates  must 
demonstrate  proficiency. 

These  changes  combined  will  place 
much  greater  weight  on  awareness  and 
prevention  of  spin  accidents,  both  by 
stimulating  more  emphasis  on  the  issue 
through  regulation  and  by  providing 
more  information  through  advisory 
material.  The  FAA  believes  that  the 
approach  outlined  here,  as  it  affects 
both  pilot  training  and  flight  instructor 
certification,  addresses  the  NTSB    / 
recommendations  and  represents  a 
significant  step  toward  improving  staH/ 
spin  safety  in  general  aviation. 
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Pilot  Schools— Chief  Flight  Instructors 

Certain  public  ooBunents  during  the 
course  of  this  regulatory  review  thus  far 
have  centered  on  the  potentially 
conflicting  duties,  and  rigorous 
qualification  demands.  a4  cluef  and 
assistant  chief  fligiid  instructors.  The 
chief  flight  instructors  are  required  to 
fulfill  important  management  and 
supervisory  duties,  while  simultaneously 
meeting  regulatory  physical  presence 
requirements  at  the  sdiool  when 
instruction  is  given.  Upon  designation  as 
chief  flight  instructors,  persons  must 
meet  recency  of  experience 
requirements  in  (heir  own  instruction 
time,  even  though  their  most  recent 
duties  may  have  been  more  of  a 
supervisory  nature  or  in  flying  not 
related  to  instruction. 

Changes  proposed  in  this  NPRM.  in 
§9  141^5  and  141.85.  seek  to  reconcile 
Uiese  potential  conflicts  in  chief  flight 
instructor's  duties  while  maintaining 
stringent  standards  as  presently  set  in 
designating  chief  fli^t  instructors  under 
Part  141. 

Section  141.8S(b)  presentiy  requires 
that  the  chief  or  assistant  chief  flight 
instructor  be  available  at  the  school's 
base  of  operations  duriijg  the  time  that 
instruction  is  given  for  an  approved 
course  of  training.  The  FAA  has  noted 
different  interpretations  of  what 
availability  means  for  chief  flight 
instructors  or  their  assistants  during  the 
time  tiiat  instruction  is  given  for  an 
approved  course  of  training  al  Part  141 
schools. 

During  the  public  hearings  for  this 
regulatory  review,  it  was  suggested  by 
some  participants  that,  in  practice,  it 
was  unrealistic  to  expect  a  chief  flight 
instructor  to  be  present  at  the  school 
whenever  flight  instruction  is  being 
given.  They  noted  the  difficulty  in 
having  a  chief  flight  instructor  and 
assistant  chief  flight  instructor  available 
to  cover  all  possible  times  of  flight 
instruction.  Furthermore,  to  require  more 
personnel,  in  addititm  to  the  chief  or 
assistant  chief  fli^t  instructor,  who 
would  meet  the  requirements  of  die 
current  9  141.35,  would  place  a 
significant  burden  on  the  pilot  sdiool 
and  is  similarly  unrealistic.  One 
participant  in  the  hearing's  stated  that 
special  need  for  therfiief  or  assistant 
chief  flight  instructor  arises  only  in 
unusual  circumstances,  and  Aat  usually 
they  did  not  have  to  be  physically 
located  at  the  base  of  operations 
because  availability  by  telephone 
normally  suffices.  Other  participants 
stated  that  they  see  chief  flight 
instructCN-  availability  as  meaning  on 
duty  at  or  near  the  airport,  in  an  aircraft 


in  the  local  flying  area,  or  rearhable  by 
radio  or  telephone. 

The  FAA  believes  that  chief  and 
assistant  chief  flight  instructors  can 
indeed  be  readily  available  for 
supervisory  purposes  without 
necessarily  being  physically  present  at 
the  school.  Availability  in  the  local 
flying  area  by  telephone  or  radio  while 
instruction  is  being  given  would  satisfy 
the  intent  of  the  rule  and  provide  a 
favorable  training  atmosphere.  This 
change  to  9  141.85(b)  would  serve  to 
define  more  cleaily  the  chief  flight 
instructor's  role  as  supervisory,  and  not 
require  the  chief  flight  instructor's 
physical  presence  at  ail  times  that 
instruction  is  being  given.  A  person  can 
be  on  duty  and  immediately  "available" 
for  the  purpose  of  supervisory  duties  via 
various  common  electronic  means,  such 
as  telephone,  radio,  and  paging  systems^ 
without  han^pering  safety. 

Satellite  Bases 

The  FAA  believes  that  improvements 
in  transportation  and  communications 
systems  no  longer  require  that  pilot 
schools'  opeiations  be  confined  to  a 
single  location  or  to  satellite  bases 
within  very  limited  distances  from  lb« 
main  base.  Therefore,  the  FAA  proposes 
in  this  action  to  eliminate  the  25- 
nautical-mile  maximum  limit  on  the 
distance  between  satellite  bases  and  the 
main  qperations  base  as  preseotfy  set 
by  9  141.91(a}. 

The  inteat  of  §  141.91(8]  is  to  ensure 
that  a  chief  flight  instructor  is  readily 
available  for  consultation.  The  25- 
nauticalwnile  limitation  was  considered 
necessary  to  maintain  adequate 
supervision  by  the  chief  flight  instructor, 
who  is  required  by  §  141.91(c)  to 
maintain  direct  supervision  over  fli^t 
instructors  at  satellite  bases.  But  certain 
pilot  schools  have  grown  considerably, 
takii^  advantage  oi  advances  in  training 
techniques  and  standardizing  curricula. 
It  is  feasible  for  pilot  schools  to 
establish  satellite  schools  and  ensure 
adequate  home  base  control,  including 
supervision  by  a  chief  or  assistant  chief 
flight  instructor. 

The  FAA  has  granted  numerous 
exemptions  from  5  m.91{a)  when 
petitioners  demonstrated  that  more 
distant  satellite  bases  could  be 
supervised  in  a  manner  that  satisfied  the 
intent  of  the  rule  and  did  not  adversely 
affect  safety.  A  reason  for  some 
exemptions  is  adverse  weather 
conditions  at  the  main  operations  base, 
which  is  nevertheless  considered  a 
valuable  location  by  the  school 
operator.  T^us,  under  an  exemption 
from  §  141.Bl(a).  schools  have  been 
given  the  option  of  shifting  some  of  their 
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training  to  other  locations,  possibly  in 
other  states,  and  avoiding  Gaining 
interruptions.  On  the  other  hand, 
petitions  for  exemption  have  been 
denied  when  the  petitioner  could  not 
satisfy  the  intent  of  the  rule. 

As  of  |une  21, 1987,  there  were 
approximately  15  pilot  schools  with 
more  than  one  certificate,  that  is.  with  a 
satellite  base  more  than  25  nautical 
miles  from  the  main  operations  base, 
according  to  AC  140-2S.  "Ust  of 
Certificated  Pilot  Schools."  Quly  la 
1967).  As  a  result  of  experience  in  a 
number  of  exemption  cases.  PAA 
believes  that  there  may  be  advantages 
in  satellite  bases  at  locations  beyond 
the  present  maximum  distance  from  the 
main  operations  base.  The  proposed 
amendment  to  8 141.91(a)  would  allow 
establishment  of  satellite  bases  more 
that  25  nautical  miles  away  from  the 
main  operations  base  in  a  fashion  that 
would  permit  satisfactory  supervision 
by  the  school  as  well  as  FAA 
surveillance. 

Tlie  proposal  would  require 
designation  of  an  assistant  chief  flight 
instructor  in  charge  at  each  satellite 
base  more  than  25  nautical  miles  from 
the  main  base  to  maintain  proper 
supervision.  The  proposal  would  enable 
flight  training  organizations  to  offer 
identical  or  nearly  identical  training 
programs  at  remote  locations  under  the 
supervision  of  local  FAA  offices,  while 
responding  to  policy  set  by  a  central 
chief  flight  instructor  and  maintaining 
the  standards  set  forth  in  a  master 
training  course  outline  (TCO).  Minor 
adjustments  to  the  training  course 
outline  and  the  equipment  can  be  made 
for  differing  terrain  or  climate,  as 
necessary.  These  assistant  chief  fli^t 
instructors  would  be  responsible  for 
remaining  "available"  for  supervisory 
purposes  at  the  satellite  bases  to  which 
they  were  assigned,  either  in  person  or 
via  the  same  electronic  or  telephonic 
means  as  discussed  in  the  proposed 
change  to  i  141.85(b) 

Chief  and  Assistant  Chief  Flight 
Instructon — Experience  Criteria 

Two  other  issues  affecting  pilot  school 
supervisory  responsibilities  aind  chief 
flight  instructors  are  the  minimum 
recency  of  experience  requirements  for 
chief  flight  instructors  upon  designation 
and  the  total  experience  prerequisites 
now  required  of  assistant  chief  flight 
instructors.  This  rulemaking  action 
proposes  two  important  modincations  of 
Part  141  in  this  regard,  both  aimed  at 
emphasizing  the  supervisory 
responsibility  of  the  chief  flight 
instructor  over  the  activities  of  flight 
instructors,  assistant  chief  flight 
instructors,  and  other  aspects  of  school 


operations.  These  proposed  changes 
would  eliminate  the  need  for  a  chief 
flight  instructor  candidate  who  meets  all 
other  criteria  to  have  instructed  100 
hours  in  the  preceding  year,  and  would 
reduce  by  half  the  prerequisite  hours 
and  years  of  experience  required  of 
assistant  chief  flight  instructor 
appUcants. 

Designation  as  chief  or  assistant  chief 
flight  instructor  under  current  1 141.35 
requires  that  the  applicant  have  at  least 
100  hours  of  instruction  time  within  the 
past  year.  This  recent  instruction  time 
must  be  relevant  to  the  type  of  course 
they  are  to  supervise.  For  example,  100 
hours  of  instruction  time  are  needed  for 
a  private  pilot  course,  and  100  hours  of 
instrument  flight  instruction  for  an 
instnmient  course.  For  other  courses,  100 
hours  of  pilot  instruction  as  a 
certiflcated  flight  instructor  in  the 
category  of  aircraft  used  in  the  course 
are  required  %vithin  the  year  preceding 
designation. 

The  proposed  amendment  to  modify 
S  141.35  would  recognize  the  need  for 
chief  flight  instructors  and  assistants 
who  can  meet  demands  as  senior 
management  personnel  as  well  as  flight 
instructors.  The  100-hour  requirement 
may  actually  defeat  the  intent  of  the  rule 
by  constituting  an  obstacle  to  highly 
qualified  candidates  with  substantial 
and  varied  flight  experience,  including 
total  flying  time  and  instructing  time,  but 
whose  instructing  experience  may  not 
have  been  within  the  previous  year.  A 
chief  flight  instructor  transferring 
between  schools  may  have  been  giving 
only  phase  checks,  which  do  not 
necessarily  involve  a  great  deal  of  flying 
time,  and  thus  not  have  accumulated 
enough  hours  to  meet  the  minimum 
requirement  upon  designation  at  another 
school. 

The  oral  and  practical  test  given  by 
district  offices  can  determine  that  a 
chief  flight  instructor  applicant  is 
familiar  with  current  approved  course 
completion  guidelines,  regulations,  the 
Airman's  Information  Manual  (AIM), 
teaching  methods,  and  other  criteria.  It 
is  the  intent  of  the  FAA  to  expand  and 
emphasize  the  oral  and  flight  portions  of 
the  practical  test  to  ensure  that  the 
applicant  has  sufficient  depth  of 
background  and  experience  and  also 
meets  the  performance  standard.  The 
testing  process  should  guarantee  that 
the  FAA  remains  alert,  through  its 
inspectors,  not  only  to  meeting  the 
requirements  intended  by  the  rule,  but 
also  to  permitting  more  rapid  response 
to  particular  circumstances  of  Part  141 
schools  than  now  possible  under  the 
exemption  procedures.  The  proposed 


changes  in  SS  141.35  and  141.38  would 
require,  nevertheless,  that  chief  and 
assistant  chief  flight  instructors  meet 
recency  of  experience  requirements  as 
set  forth  in  S  61.57.  including  day  and 
night  landings,  a  BFR,  and  instrument 
time. 

Assistant  chief  flight  instructors 
presently  are  subject  to  the  same 
stringent  requirements  as  chief  flight 
instructors.  Under  the  proposed  change 
in  the  assistant  chief  flight  instructor 
criteria,  applicants  would  still  be  subject 
to  the  same  rigorous  oral  and  flight 
testing  given  to  chief  flight  instructor 
candidates.  The  FAA  believes  that 
safety  standards  can  be  maintained  and 
flight  training  operations  facilitated  by 
reducing  the  total  hour  requirements 
that  assistant  chief  flight  instructors 
must  meet.  Section  141.36  would  be 
added  to  separately  list  such  criteria  for 
assistant  chief  flight  instructors.  These 
criteria  would  be  sufficiently  different 
from  those  of  chief  flight  instructors 
under  the  proposed  changes  as  to 
warrant  a  separate  Usting  for  clarity. 

Some  of  the  participants  in  the  public 
hearings,  including  Embry-Riddle 
Aeronautical  University  and  Sierra 
Academy  of  Aeronautics,  noted  that  the 
status  of  flight  instructing  as  a 
profession,  and  not  as  an  eariy  stepping 
stone  to  airlines,  needs  to  be  enhanced. 
One  possible  method  of  enhancing  the 
status  of  flight  instruction  is  to  provide 
opportunity  for  greater  responsibility 
earlier  in  a  flight  instructor's  career.  The 
FAA  believes  that  reducing  the  assistant 
chief  flight  instructor  required 
aeronautical  experience  prerequisites 
across  the  board  by  50  percent  will 
permit  pilot  training  schools  to  structura 
their  programs  and  allow  less 
experienced  but  qualified  flight 
instructors  to  gain  some  initial 
supervisory  experience  under  the 
purview  of  the  chief  flight  instructor. 
The  FAA  believes  that  safety  standards 
will  be  maintained  with  this  change,  and 
that  the  quality  of  instructing  may 
improve  over  time  if  flight  instructing  as 
a  career  option  is  encouraged  The 
additional  requirement  for  assistant 
chief  flight  instructors  at  satellite  bases 
more  than  25  nautical  miles  from  main 
bases  also  will  provide  increased 
opportunity  for  professionid 
development. 

Obsolete  Dates  and  Gender  References 

The  Parts  61  and  141  sections  from 
which  obsolete  dates  and  gender 
references  have  been  proposed  for 
removal  are: 
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(XMotele  t>ales  at) 


61.1(b). 

6l.S8(a) ; 

61.71W 

«1113M.«)).«Q.M. 

61.131  (a),  (b) 

61.195(b) 

61.20t4i« 

141.29M.  M 


Geoderfifllerences  ((§) 


61.49 

■ei.W(«Hl).(MS».«(a) 

ei.S6M 

64.7100 

61.195(b) 

61.201(a) 

i4i.aS4aND,W(l)(9.<aH2) 
MIjSSW 


Paperwork  Radactiai  Ad  AppMval 

Information  cotleation  requirements 
for  Parts  61  and  141  have  previously 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-611). 
Part  ©1,  S5  61.13  *rou^  61.197,  and  Part 
141  have  been  assigned  OMB  control 
numbers  Z12(Mn21  and  2120-0009, 
respectively. 

Regulaleiy  Evaliiatioa  Bmuauy 

The  FAA's  analysis  indicates  that  the 
proposed  amendment  in  this  revision  to 
I^irts  61  and  141  would  not  have  a 
significant  impact  on  the  public  or  any 
level  of  government  on  an  annual  basis. 
The  amendments  are  intended  to  update 
certain  requirements,  and  in  some  cases 
relax  requirements  w^ere  compensating 
factors  ensure  that  safety  standards  wiH 
be  maintained,  lliis  summarizes  Ifae 
conclusions  Of  the  preliminary 
regulatory  evaluation  of  the  proposal's 
comparative  costs  and  benefits.  The 
comi^ete  initial  Regulatory  Evaluation, 
initial  Regidatory  Flncibility 
Dctennination.  and  Intemationd  Trade 
Impact  Assessment  have  been  placed  in 
the  docket. 

The  FAA  recognizes  limitations  in 
certain  types  of  data  needed  to  forecast 
the  impact  of  this  NPRM  en  general 
aviation  coets  and  safety  and  invites  Ae 
public  to  address  comments  speeffically 
to  areas  where  forecasts  may  be  aided 
by  additional  information. 

The  FAA  initially  condudes  ftat  the 
proposals  causing  a  noticeaUe  increase 
in  training  costs  are  justified  over  lime 
on  an  economic  basis  by  savings 
expected  to  result  from  accident 
reductions.  Benefits  stemming  firom 
averted  accidents  would  compensate  for 
the  additional  expenditures  on  training 
resulting  fit)m  the  requirements.  The 
FAA  projects  the  ratio  of  bmefits  to 
costs  at  approximately  1.3:1.  Over  a  10- 
year  period,  estimated,  discounted  costs 
of  implementing  fte  proposals  with  cost 
implications  woidd  total  $151  million, 
compated  wift  an  estimated  $196 
million  in  potential  savings  from  averted 
accidents,  also  over  a  10-year  period.  A 
nuBiber  of  the  proposals  would  have 
minimador  no  impact  on  training  costs 


or  pilot  sdioot  operational  expenditures 
other  than  to  htAp  improve  ^ciency. 

The  data  used  for  determining 
appnnciniate  monetary  losses  due  to 
aircraft  accidents  including  property 
damage,  injuries,  and  fatalities  has  been 
based  on  FAA  estimates  and  statistics. 
The  basis  for  Ihis  information  can  be 
found  in  Economic  Values  for 
Evaluation  cf  Federal  Aviation 
Administration  Investment  and 
Regulatory  Programs  (FAA-APO-ei-3. 
September  1981,  available  fhrou^  the 
National  Technical  Information  Service) 
and  updated  iidbnnation  developed  by 
the  FAA  and  the  DOT. 

Section  ei^l(g)    Tailwheel  Airplanes 

As  tiie  general  aviation  fleet  has 
modernized,  fewer  pilots  receive 
training  in  tailwheel  airplane  operations. 
A  proposed  amendment  for  §  61.31 
would  establish  a  one-time  pequirement 
for  flight  training  and  a  flight  instructor 
endorsement  1o  indicate  that  a  pilot  is 
competent  to  operate  tailwheel 
airplanes.  The  purpose  of  the 
endorsement  would  be  to  ver%  diet  a 
pilot  4ias  seceived  flight  taining  and 
demonstrated  afbil^es  in  operations 
related  to  takeoff  and  landing  of 
tailwheel  airplanes.  The  FAA  believes 
diat  takeoff  and  landing  ^lerations 
differ  mailcedly  from  tbe  tricycle  gear 
airplanes  (bat  now  predominate  in 
gen«-al  aviation. 

Recent  statistics  have  shown  that 
tailwheel  Airplanes  oontinoe  to 
experience  a  disproportionate  share  <A 
generd  aviation  aoddanU.  For  examp^, 
in  1086,  taawbeel  accadents  contributed 
to  approximately  xme-third  erf  the  total 
airplane  accidents  even  though 
taSwhed  airplanes  oomprised  only 
about  16  percent  of  the  active  general 
aviation  airplane  fleet 

Pilots  who  take  initial  Gaining  in 
tailwheel  airplanes  receive  Bight 
ingtnictor  onderscments  for  solo 
practioe  and  oroes-country  operations 
which  wedd  indude  an  endorsement  of 
competency  «i  m^ort  and  traffic  pattern 
operations.  The  proposed  rule  is 
intended  to  preiAde  Right  training  for 
certificated  pflets  wtm  transition  from 
trioyde  gear  to  toilwhed  airplanes. 

"The  FAA  estimates  that  4,000  pilots 
per  year  transition  into  tailwheel 
airplanes  and  would  be  required  to  incur 
additional  training  costs  as  a  result  of 
the  yropoBsA  rrde.The  FAA's  estimates 
on  prelected  additional  costs  to  the 
aviation  community  are  based  on 
average  operating  costs  of  $40  per  hotu- 
for  a  single-engine  piston  tailwheel 
airplane,  $20  per  hour  for  a  flight 
instructor,  and  5  hours  as  the  average 
time  for  a  pilot  transitioning  into 
tadwhed  airplanes  to  acquire  the 


necessary  ricOls,  which  amounts  to  an 
outlay  of  $300  per  pikrt.  This  would  yield 
a  potential  annual  cost  of  $1.2  million  to 
implement  the  proposed  rule.  In  current 
dollars,  this  would  be  the  equivalenl  of 
preventing  0.78  fata!  tailwheel  accidents 
per  year  (single-engine.  1.5  fatalities  per 
accident),  based  on  recent  used  aircraft 
replacement  costs  and  the  current  value 
assigned  to  the  loss  of  a  life.  If  the  rule 
prevented  at  least  one  single-engine 
tailwheel  accident  per  year,  the  cost  to 
society  of  implementing  the  rule  would 
be  oovered  by  tbe  potential  benefiu  o^ 
prevented  accidents.  If  the  rule  retkced 
tailwheel  accidents  by  2  percent  per 
year,  the  benefits  in  current  dollars 
would  be  about  $3.4  million,  and  over  a 
10-year  period,  the  discounted  benefits 
to  cost  ratio  would  be  Z9:l. 

Section  61.31(f)    High  Altitude 
Operations 

The  proposed  (  61.31(f)  would  require 
ground  and  Qigfat  training  for  pilots 
transitioning  into  pressurized  airplanes 
that  have  a  service  ceiling  or  naximum 
operating  altitude  c^  greater  than  25.000 
fee<  MSL  Most  of  the  aiiplanes  affected 
by  this  proposal  aJso  require  type 
ratings,  and  thus  the  fai^  altitude 
training  would  be  incorporated  into  the 
BMnimiHB  type  rating  currioubm 
proposal  in  {«.6S.  Section  «131(f)  is 
also  designed  to  extend  tbe  high  altitude 
training  to  pilots  ^bansttioning  to 
redprocating  engine  and  turtK>prop 
airplanes  that  do  net  require  type 
ratings  but  are  pressurized  and  are 
capable  of  operating  above  25ine  feet 
MSL.  Costs  of  the  proposed  fi«L31(f) 
will  be  anadyaed  in  relatioa  to  airplanes 
that  do  not  require  t^ie  ratings,  which 
are  prialaci^r  ledpiocating  muhiengine 
airpianet. 

Based  on  the  gener^  aviation  airplane 
fleet  and  airman  statistics,  it  was 
estimated  that  2,S00-pilot8  annually 
transition  into  airplanes  that  operate  at 
the  hi^  akitiides  but  do  not  require  type 
ratings.  A  special  3-hour  ground  training 
session  for  hi^  altitude  fU^t  plus  a  1- 
bour  dual  instruction  flight  might 
typically  cost  a  pilot  $450.  This  cost 
estimate  takes  into  account  the 
possibility  of  accomplishing  the  required 
flight  training  in  an  approved  simulator 
and  also  the  development  costs  for  the 
high  ahitude  training.  The  FAA  believes 
that  a  growing  number  of  pilots  are 
taking  advantage  of  transition  programs 
offered  by  manufacturers  and  major 
training  enterprises  leaving  a  minority  of 
pilots  who  wodd  require  the  additional 
training  as  a  result  of  the  rule  change. 
The  FAA  estimates  that  approximately 
1.250  pilots  per  year  may  face  this 
additional  training  as  a  result  of  the  rde. 
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and  thus,  the  cost  of  thia  proposal  in 
current  dollars  would  be  approximately 
$560,000,  which  would  be  economically 
{ustified  if  the  training  requirement 
averted  a  fatal  twin  engine  airplane 
accident  every  4.5  years.  Furthermore,  if 
this  proposal  reduces  accidents  among 
affected  airplanes  0.5  percent  per  year, 
the  annual  savings,  in  current  dollars 
would  be  $582,000.  The  FAA  projects 
that  over  a  10-year  period,  the 
discounted  benefits  to  cost  ratio  would 
b«  1.04:1. 

Section  61.63    Type  Rating  Training 
Curriculum 

The  proposed  amendments  to  It  61.83 
and  61.1S7(b)  and  Part  141  Appendix  F 
would  require  transition  training  for 
pilots  seeking  type  ratings.  These 
proposals  include  establishing  an 
approved  curriculum  for  all  airplanes 
that  require  type  ratings. 

The  turbine-powered  portion  of  the 
fixed-wring  fleet  is  expected  to  grow 
much  faster  than  piston  fleet  during  the 
period  1987-1999  covered  in  FAA 
Aviation  Forecasts  Fiscal  Years  1986- 
1999.  During  the  period  of  1980-86  the 
number  of  piston  airplanes  decreased 
from  193,500  to  188,280.  However,  the 
number  of  general  aviation  turbine- 
powered  airplanes  increased  from  6,200 
in  1980  to  10,500  in  1987.  which  amounts 
to  5.4  percent  of  the  total  flxed  wing 
fleet  By  1999.  the  FAA  protects  that  the 
turbine  powered  airplane  fleet  will 
increase  to  15,700  or  7.8  percent  of  the 
total  fleet  The  FAA  estimates  the 
turbine-powered  airplane  fleet  flying 
hours  will  increase  2.4  percent  per  year, 
resulting  in  6  million  hours  being  flown 
by  1999.  As  of  1988,  there  were  only 
2.000  piston-powered  airplanes  requiring 
type  ratings  recorded  in  the  U.S.  Aircraft 
Registry.  This  number  is  less  than  20 
percent  of  the  current  number  of  general 
aviation  turbine-powered  airplanes,  and 
13  percent  of  the  projected  number  of 
turbine  airplanes  in  the  1999  fleet  llius, 
tlie  rule  primarily  pertains  to  turbine- 
powered  aircraft 

The  FAA  expects  the  demand  for 
pilots  with  type  ratings  to  increase  over 
the  next  decade.  In  addition,  the  FAA 
expects  air  carrier  and  regional/ 
commuter  airline  fleets  to  increase. 
Airlines  are  expected  to  face  rapid  pilot 
attrition  over  the  next  10  to  15  years.  In 
1987.  27  percent  of  the  ATP  holders  were 
age  50  or  older  and  43  percent  were  age 
45  or  older.  The  FAA  beUeves  that  new 
airiine  pilots  will  have  to  increasingly 
come  from  the  general  aviation 
community.  The  FAA  proposed 
amendments  are  intended  to  ensure  that 
this  forecast  surge  in  type-rated  pilot 
hiring  takes  place  within  a  context  of 
proper  training. 


The  FAA's  estimates  show  that 
approximately  8,000  type  ratings  are 
issued  annually  to  corporate  or  other 
pilots  already  training  under  programs 
that  would  meet  minimum  standards 
expected  to  be  established  under  the 
rule  change.  Based  on  current  costs 
associated  with  type  rating  courses 
offered  by  some  of  the  major  training 
organizations.  $6,000  is  being  used  as 
the  average  cost  for  the  traisdng.  The 
FAA  estimates  that  approximately  2,000 
type  ratings  are  issued  to  pilots  whose 
present  training  does  not  meet  the 
standards  of  this  proposal,  and  who 
would  be  required  to  receive  the 
additional  training.  However,  the  FAA 
believes  that  a  substantial  number  of 
the  2,000  applicants  who  obtain  an 
airplane  typie  rating  each  year  receive 
some  form  of  training  and  incur 
substantial  costs  in  preparing  for  their 
type  rating  practical  test  Therefore,  the 
FAA  estimates  that  only  about  one-third 
of  the  $8,000  would  actually  be 
additional  training  costs.  The  FAA 
estimates  that  the  net  total  additional 
training  expenditures  for  requiring  pilots 
to  receiving  training  prior  to  issuance  of 
an  airplane  type  rating  to  be 
approximately  $3.96  million  in  current 
dollars. 

Without  taking  into  account  accidents 
involving  only  property  damage  or  non- 
fatal injuries,  the  FAA  estimates  that  if 
the  improved  training  contributed  to  a 
2.5  percent  reduction  in  turbine-powered 
airplane  fatal  accidents,  a  savings/ 
benefit  of  $4.38  million  could  be 
achieved.  The  FAA  projects  a  10-year 
discounted  benefits  to  cost  ratio  of  1.1:1. 

Biennial  Flight  Review 

The  FAA's  proposal  to  amend  §  61.57 
in  expanding  the  requirements  of  the 
biennial  flight  review  (BFR)  may  cause  a 
number  of  pilots  to  take  their  BFR's  in 
more  complex  aircraft  than  what  they 
presently  do  under  the  current  rules.  The 
proposal  would  require  pilots  to  take  the 
BFR  in  every  category  and  class  of 
aircraft  on  their  certificate  and  for 
which  they  desire  to  continue  to 
exercise  pilot-in-command  privileges. 
However,  as  previously  mentioned  in 
this  document  some  exceptions  would 
apply.  For  example,  a  BFR  in  a 
multlengine  airplane  would  also  serve 
as  a  single-engine  airplane,  as  long  as 
both  are  either  landplanes  or  seaplanes. 

The  FAA  believes  that  some  pilots 
may  already  receive  BFR  training  in 
more  than  one  category  and  class  of 
aircraft  Some  multiengine  airplane 
pilot/owners  may  prefer  to  use  their 
own  airplane  as  a  matter  of  convenience 
and  familiarity.  Nevertheless,  the  FAA 
has  determined  that  while  recurrent 
training  is  commonly  required  for  pilots 


of  turboprop,  jet  and  a  few  of  the  more 
sophisticated  multiengine  piston- 
powered  airplanes,  insurance 
companies'  recurrent  training 
requirements  are  not  as  stringent  for 
most  piston-powered  small  multiengine 
airplanes. 

FAA  records  show  that  a  relatively 
small  percentage  of  general  aviation 
pilots  carry  multiple  category  ratings  on 
their  certificates.  Records  show  that 
there  were  553,637  active  pUot 
certificates  in  1987.  (An  active  pilot  is 
defined  as  one  who  has  received  a 
medical  certificate  in  the  last  25 
months.)  There  are  5,505  active  pilots 
holding  private  pilot  certificates  with  2 
or  more  category  ratings,  and  28,471 
hold  commercial  pilot  certificates  with  2 
or  more  category  ratings.  TheJFAA 
believes  that  even  though  there  are 
553,637  "active"  pilots  listed,  most  are 
not  necessarily  active  in  all  categories 
and  classes  listed  on  their  certificates. 
The  most  common  multi-class  rating  in 
any  given  category  is  multiengine  and 
sii^e-engine  airplanes.  Based  on 
information  in  U.S.  Civil  Airmen 
Statistics  and  fleet  data,  the  FAA 
estimates  that  the  total  number  of  pilots 
per  year  subject  to  the  additional  BFR's 
would  be  5,500  helicopter,  19,000 
multiengine  airplane,  and  3,000  glider 
rated  pilots.  These  figures  represent 
approximately  half  the  total  number  of 
pilots  who  would  be  subject  to 
additional  BFR's. 

The  FAA  estimates  that  of  1  hour  of 
ground  instruction  and  2  hours  of  dual 
flight  instruction  is  the  norm  for  a  BFR. 
The  estimated  total  costs  of  the 
additional  BFR's  resulting  from  the 
proposed  rule  would  be  ^.12  million. 
This  figure  is  based  on  operating  costs 
for  helicopters,  multiengine  piston- 
powered  airplanes,  and  gliders,  and  then 
subtracting  Uie  cost  of  BFR's  in  single- 
engine  airplanes.  The  FAA  believes  that 
the  break-even  point  for  additional  costs 
versus  safety  benefits  would  require  a 
reduction  in  fatal  accidents  in 
reciprocating  multiengine  airplanes  of 
3.6  per  year  (assuming  2.4  fatalities  per 
accident),  or  a  5  percent  reduction  in  the 
1985  total  fatal  multiengine  piston- 
powered  airplane  accidents.  The 
proposed  rule  would  otherwise  have  to 
reduce  some  combination  of  airplane, 
glider,  and  rotorcraft  accidents  involving 
injuries  and  property  damage  with  a 
savings  equivalent  to  $9.12  million.  The 
FAA  estimates  that  the  annual  accident 
dollar  loss  for  general  aviation  fatal 
accidents,  including  multiengine  piston- 
powered  airplanes,  25  percent  of  the 
turboprop  airplanes  (most  turboprop 
pilots  must  take  annual  checks  and  are 
not  covered  by  the  BFR),  helicopters  and 


gliders,  may  be  forecast  to  be  $373.6 
million  over  the  coming  decade.  This 
figure  is  based  on  recent  general 
aviation  accident  rates,  and  FAA 
forecasts  for  general  aviation  flying 
activity.  Single-engine  airplane 
accidents  are  excluded  from  this  target 
pool  of  accidents,  because  the 
presumption  is  that  some  pilots  who  are 
rated  for  multiengine  airplanes  already 
take  BFR's  in  single-engine  airplanes  for 
cost  reasons.  By  adopting  the  proposed 
rule,  the  FAA  believes  that  a  reduction 
in  the  forecasted  accident  rate  of  2.5 
percent  per  year  will  result  in  annual 
savings  of  approximately  $9.34  million  in 
current  dollars.  A  savings  of  $9.34 
million  would  outweigh  the  annual  costs 
of  implementation  of  the  proposal.  The 
FAA  projects  that  over  10  years  the 
discounted  benefits  to  cost  ratio  would 
be  1.02:1. 

The  FAA  believes  it  is  reasonable  to 
expect  that  requiring  BFR's  on  the 
category  and  class  of  aircraft  for  which 
a  pilot  desires  pilot-in-command 
authority  will  contribute  to  a  significant 
improvement  in  the  general  aviation 
accident  rate.  The  FAA  believes  the 
initial  BFR  training  requirement 
estabUshed  in  1974  is  credited  for  having 
helped  reduce  fatal  general  aviation 
accidents  by  10  percent 

Stalls  and  Spins:  Pilot  Awareness, 
Training,  and  Testing 

Stall  training  currently  is  an  integral 
part  of  pilot  training.  Studies  have 
shown,  however,  that  there  is  a  need  to 
enhance  pilot  awareness  of  the  link 
between  stalls  and  spins,  and  to 
improve  understanding  of  the  spin 
hazard  in  general.  A  series  of 
amendments  proposed  to  §S  61.105, 
61.107, 61.125,  61.127,  61.183,  61.187  and 
Part  141,  Appendices  A  and  H,  would 
add  stall  and  spin  awareness  and 
recovery  techniques  for  airpltmes  and 
gliders  to  the  areas  of  aeronautical 
knowledge  and  basic  operations 
covered  in  private  and  commercial  pilot 
training. 

The  intent  of  the  proposed 
amendment  is  to  increase  pilot 
awareness  of  the  stall/spin  hazard.  The 
likely  effect  of  the  changes,  if  approved, 
will  be  to  modify  ground  instruction 
programs  to  reflect  insights  of  the  FAA's 
1976  General  Aviation  Pilot  Stall 
Awareness  Tivining  Study,  (FAA-RD- 
77-26,  September  1976)  as  well  as  to  add 
up  to  an  hour  flight  training  to  private 
and  commercial  pilot  programs.  "The  cost 
increase  firom  the  proposed  expansion  of 
stall/spin  awareness  training  would  be 
moderated  because  the  FAA  specifically 
is  not  incorporating  the  element  of  spin 
training,  which  was  contained  in  the 
1976  study  as  well. 
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The  study  suggested  a  total  of  two 
approximately  1-hour  flights  including 
spin  training  and  2  hours  of  additional 
ground  school  training.  Much  of  the 
ground  training  material  can  be 
incorporated  into  existing  programs. 
Under  the  proposed  amendments,  flight 
instructors  might  spend  approximately 
one  additional  hour  discussing  stalls 
and  spins  with  students.  The  stall 
awareness  study  said  flight  training 
should  include  situations  leading  to 
inadvertent  stalls/spins,  stall  and  spin 
practice  and  avoidance,  and  full  spin 
training.  The  FAA  proposal  excludes  the 
spin  training  component  which 
amounted  to  nearly  one  of  the  2  hours. 
Therefore,  under  the  proposal, 
additional  training  for  a  typical  student 
might  include  approximately  1  hour  of 
ground  training  and  1  hour  of  dual  flight 
instruction.  Costs  of  the  additional 
training  would  be  approximately  $85  for 
airplane  students  and  $65  for  glider 
students. 

Based  on  average  numbers  of 
certificates  issued  to  airplane  and  glider 
student  pilots,  the  total  expenditure  by 
glider  pilots  would  be  about  $25,000  per 
year,  and  the  total  expenditiu«  for 
private,  commercial,  and  flight  instructor 
applicants  would  be  $4.41  million, 
assuming  that  all  other  original 
certificates  were  obtained  in  airplanes 
rather  than  in  helicopters  or  other 
aircraft 

The  cost  of  disseminating  the  results 
of  the  stall  awareness  study  by  the  FAA 
can  be  handled  in  the  normal  course  of 
developing  and  issuing  an  Advisory 
Circular  or  other  pertinent  training 
materials.  This  can  be  done  within 
routine  work  programs  since  no 
additional  research  is  required.  The  stall 
awareness  study's  main  contribution  is 
emphasizing  the  need  for  additional 
training  in  stall  and  spin  avoidance  and 
the  need  for  additional  flight  training  in 
slow  flight  with  realistic  distractions,  a 
nimiber  of  which  are  suggested  by  the 
study. 

It  is  evident  that  stall  awareness 
training  is  effective.  Stall/spin  accidents 
dropped  dramatically  after  the  United 
States  dropped  the  spin  training 
requirement  in  June  1949  in  favor  of 
increased  stall  training.  Although  other 
factors  were  undoubtedly  involved,  the 
training  approach  has  also  received 
much  of  the  credit  For  example,  in  the  4 
year  period  1945-48,  stall/spin  accidents 
accounted  for  48  percent  of  all  fatal 
accidents.  In  1965-68,  this  proportion 
dropped  to  27  percent.  The  NTSB  looked 
at  a  3  year  period  between  1967-69.  and 
found  that  stall/spin  accidents  caused 


22  percent  of  all  "fatal  occurrences."  ' 
That  study  looked  at  the  1.261  stall/spin 
accidents  recorded  for  the  period  and 
noted  that  while  they  accounted  for  only 
8  percent  of  the  total  number  of 
accidents,  they  caused  2:  percent  of  the 
fatalities  or  serious  injuries. 
To  achieve  savings  equivalent  to  the 
•  cost  of  the  expanded  training.  2.3  single- 
engine  piston  airplane  accidents  would 
have  to  be  prevented  annually. 

A  four-year  period.  1983-66,  showed 
an  average  of  34  fatal  stall/spin 
accidents  per  year,  with  an  average  of 
59  fatalities  per  year.  If  the  improved 
stall/spin  training  leads  to  a  10  percent 
improvement  in  the  stall/spin  accident 
rate  over  time,  a  total  of  3.4  fatal 
accidents  would  be  averted.  Assuming 
that  all  of  these  were  single-engine 
piston  airplanes  rather  than  a  mix  of 
twin  and  turbine-powered  airplanes,  the 
potential  savings  would  be  at  least  $6.3 
million,  based  on  average  general 
aviation  airplane  replacement  costs  and 
FAA  estimates  of  monetary  losses  in 
fatal  accidents.  The  FAA  projects  that 
over  10  years  the  discounted  benefits  to 
cost  ratio  would  be  1.4:1. 

Changes  in  S  61.49  would  require 
flight  instructor  single-engine  land 
airplane  or  glider  applicants  to 
demonstrate  spin  entries,  spins,  and  spin 
recoveries  on  their  flight  test  if  they 
have  previously  failed  the  oral  or  flight 
portion  of  a  practical  test  due  to 
deficiencies  in  the  stall/spin  area.  The 
retesting  requirement  is  unlikely  to  have 
an  important  economic  impact  For 
example,  in  1986  5.077  applicants  took 
initial  flight  instructor  exams  and  most 
of  them  were  probably  single-engine 
airplane  pilots.  Less  than  10  percent  of 
those  applicants  failed.  If  as  many  as  10 
percent  of  those  who  failed  in  1986 
failed  because  of  stall/spin  problems, 
they  would  collectively  spend 
approximately  $2,000.  excluding 
additional  fees  for  the  examiners,  based 
on  an  estimated  $40  per  hour  airplane 
cost  and  30  minutes  for  the  spin 
demonstration  plus  flight  time  to 
practice  areas.  The  bulk  of  the  practical 
exam  must  be  taken  in  complex 
airplanes  and  is  not  subject  to  this 
proposed  rule  change.  Even  if  this 
additional  requirement  leads  to  a  0.1 
percent  improvement  in  the  stall/spin 
accident  rate,  the  beneHts  would  be 
approximately  $63,000  per  year  in 
current  dollars. 

In  addition,  proposed  changes  to 
S§  61.183  and  61.167  would  require 
through  regulations  specific  types  of 


'  Special  Study  General  Aviation  Stall /Spin 
Accidents.  1967-1969.  National  Transportation 
Safety  Board  AAS-72-8.  September  13. 1972. 
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stall/spin  training  currently  required 
through  other  FAA  guidelines.  Thi« 
would  include  instruction  for  flight 
inBtructor  candidates,  in  single-engine 
airplane  land  and  glider,  to  cover  staU 
awareness  and  spin  entry,  spins  and 
spin  recovery  techniques.  The  proposal 
would  make  the  logbook  endorsement  of 
spin  competency  mandatory,  rather  than 
an  option,  as  it  is  now  for  applicants 
seeking  to  have  the  spin  demonstration 
waived  on  their  flight  test.  However,  the 
FAA  believes  that  most  candidates 
currently  obtain  this  endorsement  since 
the  complex  airplanes  they  must  provide 
for  most  of  the  maneovers  their  fli^t 
tests  are  usually  not  approved  for 
intentional  spins.  The  primary  obfective 
of  these  two  proposals  is  to  place 
greater  emphasis  on  the  stall/spin  issue. 

Part  141  Amendment* 

The  proposed  amendments  afflsctiiig 
chief  and  assistant  chief  fli^t 
instructors  and  aspects  of  Part  141  pilot 
school  operations  collectively  are 
designwd  to  update  the  rules  on  school 
operations,  in  general,  the  proposed 
amendnenta  relax  certain  requirements 
which  do  not  serve  the  original  puipoae. 
The  economic  impacts,  if  any.  would 
favor  the  schools,  though  no  such 
impacts  are  envisioned.  In  no  case  are 
any  adverse  safety  impacts  foreseen. 

Chief  Flight  Instructor  A  vailabiUty 

Section  141.85  would  be  amended 
under  the  proposal  to  clarify  that  chief 
flight  instructors  on  duty  do  not 
necessarily  have  to  be  present  at  their 
flight  school  while  instruction  is  given. 
The  change  is  designed  to  enhance 
efficiency  and  align  the  FAR  with  FAA 
policy  as  expressed  in  FAA  Order  8710.5 
and  AC  141-1.  The  measure  involves  no 
implementation  costs. 

If  any  change  in  school  operations  did 
occur  as  a  result  of  this  amendment,  it 
would  be  to  permit  schools  more 
efficient  use  of  personnel  However,  the 
proposed  nde  change  probably  would 
have  little  if  any  impact  since  industry 
_  practice  appears  to  be  based  on  FAA 
Order  87ia5  (June  20. 1979)  and  AC  141- 
1  (August  29. 1974).  which  say  that  the 
chief  flight  instructor  must  only  be 
available  for  consultation  at  the  school's 
base  of  operations. 

SateHite  Bases 

The  proposed  amendment  to  i  141.91 
would  eliminate  the  Z5-nauticaI-mIIe 
maximum  distance  for  establishing 
satellite  school  operations  bases  when 
an  assistant  chief  fti^t  instructor  is 
designated  to  be  in  charge  of  the 
satellite  base. 

The  FAA  doet  not  expect  this 
proposal  to  compromise  safety  shice  the 


amendment  ensures  continued  adequate 
supervision.  If  the  schools  choose  to 
take  advantage  of  the  rule  change,  this 
presumably  would  be  an  informed 
decision  made  on  the  basis  of  expected 
costs,  revenues,  and  potential  profits. 
Potential  long-term  benefits  include 
promoting  economies  of  scale  in  school 
operations,  permitting  development  of 
regional  and  national  chains  of  schools, 
utilizing  master  TCO's.  and  avoiding  the 
need  for  multiple  PAR  Part  141 
certificates. 

Chief  and  Assistant  Chief  Flight 
Instructors— Experience  Criteria 

Criteria  for  designating  both  chief  and 
assistant  chief  fli^^t  instructors  would 
be  substantially  modified  by  amending 
§  141.35  and  creating  {  141.36.  This 
would  eliminate  the  100-hour  recent 
instruction  requirement  for  designating 
chief  flight  instructors  and  would  reduce 
the  total  prerequisite  times  for  an 
assistant  chief  flight  instructor  by  half. 

The  proposal's  rationale  is  that 
requiring  recent  instruction  experience 
might  impede  more  senior  personnel 
whose  substantial  experience  includes 
supervisory  experience  firom  designation 
as  chief  flight  instructs*.  Such 
personnd  may  have  been  woricing  in  the 
airlines  or  other  type  of  aviation  activity 
rather  than  as  fli^t  instmctors. 
Exemption  activity  has  indicated  the 
value  of  soch  personnel  and  the  FAA 
believes  it  is  desirable  to  stress  the 
supervisory  aspect  of  the  chief  flight 
instructor's  job. 

Given  the  largely  supervisory  nature 
of  the  chief  flight  instructor  iob,  it  is 
important  to  facilitate  designation  of 
assistant  chief  flight  instructors  to  whom 
responsibility  can  be  delegated.  The 
present  total  experience  time 
requirements  are  the  same  for  chief  and 
assistant  chief  flight  instructors.  Under 
these  conditions,  flight  instructors  often 
quit  instructing  after  acquiring  hours  but 
before  they  meet  these  minimimi 
experience  requirements.  The  FAA 
believes  it  is  possible  to  halve  the  total 
required  times  for  the  assistant  chief 
flight  instructors  who  will  continue  to 
face  stringent  FAA-administered  oral 
and  flight  examining  procedures. 

Given  the  safeguards  of  the  proposed 
supervisory  arrangement  with  the  chief 
flight  instructor  and  the  current 
examining  requirements,  safety 
standards  should  not  be  endangered. 
There  may  also  be  concrete  economic 
benefits  in  terms  of  reduced  time  in 
pursuing  exemption  alternatives,  and 
reducing  or  eliminating  program 
interruptions  caused  by  inability  to  fill 
vacancies.  However,  it  does  not  appear 
feasible  to  attempt  to  quantify  the 
amount  of  time  and  expense  involved  In 


exemption  requests  by  assuming  that 
they  may  be  avoided. 

International  Trade  Impact 

The  rules  proposed  in  the  NmM  are 
not  believed  to  have  any  impact  on 
trade  opporttmities  for  either  U.S.  firms 
doing  business  overseas  or  foreign  firms 
doing  busineM  in  the  United  States.  The 
proposed  rules  i»imarily  affect  the 
domestic  activity  and  operations  of 
individual  pilots  and  pilot  schools.  The 
FAA  believes  that  the  proposed  rules 
would  not  affect  Part  141  schools  in  the 
training  of  foreign  citizou  who 
accomplish  pilot  training  in  the  United 
States. 

Regulatoty  FlexiUnty  Delei  uunation 

The  Regulatory  Flexibility  Act  of  1980 
was  enacted  to  ensure  that  small 
entities  are  not  unnecessarily  or 
disproportionately  burdened  by 
government  regulations.  The  Act 
requires  a  Regulatory  Flexibility 
Analysis  if  a  proposed  rule  has  a 
significant  economic  impact  either 
detrimental  or  beneficial,  on  a  large 
number  of  small  business  entities.  The 
size  threshold  for  pilot  schools  is  10 
employees,  as  set  forth  in  Department  of 
Transportation  (DOT),  FAA  Order 
2100.14A.  September  16. 198ft.  The 
threshold  for  annualized  cost  levels  for 
pilot  schools  is  $1,053  in  current  dollars. 
FAA  Advisory  Circular  14&-2S,  July  10, 
1987,  identifies  approximately  830  pilot 
schools  certified  under  FAR  Part  141  as 
of  June  2. 1987.  The  FAA  believes  that  a 
significant  number  of  these  schools 
employ  fewer  than  10  persons  and  are 
therefore  small  business  entities  and 
that  more  than  one-third  of  these  would 
be  affected. 

However,  the  amendments  proposed 
by  the  NPRM  would  have  minimal 
economic  impact  on  the  pilot  schools. 
Some  minimal  modification  of  training 
course  materials  or  internal  operational 
procedures  adjustments  may  be 
required.  The  FAA  believes  that  some 
schools  may  realize  cost  reductions  as  a 
result  of  some  of  the  changes  proposed 
in  FAR  Part  141.  For  example, 
modifications  in  requirements  for  chief 
and  assistant  chief  flight  instructors  are 
expected  to  facilitate  school  operations. 
Whereas  in  the  past,  they  may  have  had 
to  expend  a  certain  amount  of 
additional  time  and  expense  advertising 
for  and  interviewing  chief  flight 
instructor  candidates,  they  would  under 
the  proposal  be  able  to  select  from  a 
broader  range  of  candidates.  However, 
even  if  this  savings  amounts  to  tUXO 
every  three  years  or  so.  the  amount  is 
only  $300  per  year  at  most,  since  hiring  a 
chief  fli^t  instiiictor  is  not  presumed  to 


be  an  annual  need.  Addmonat  costs  of 
more  than  Sl.053  are  not  expected  and 
some  savings  mdv  accrue  tu  the  schools 
as  a  result  of  the  measures.  In  addition, 
the  small  schools  may  obtain  additional 
revenues  as  a  result  of  the  increased 
training  requirements.  Nevertheless, 
because  of  inadequate  data  on  marit.et 
shares,  it  is  not  feasible  to  describe  how 
much  additional  revenue  these 
businesses  would  receive.  Furthermore, 
the  FAA  has  sought  to  respond  to  the 
needs  of  these  entities  within  the  limits 
that  safety  considerations  permit.  TTie 
FAA  has  reviewed  the  rules  affected  in 
this  NPRM  to  determine  the  extent  to 
which  requirements  could  be  relaxed 
without  compromising  safety,  and  the 
FAA  believes  that  this  proposal  goes  as 
far  as  possible  in  this  regard  without 
compromising  safety. 

Other  amendments  proposed  in  the 
NPRM  are  expected  to  have  an  impact 
on  individual  pilot  training  and 
recurrent  training  costs.  In  the  case  of 
general  aviation  pilots  flying 
professionally  under  Part  91  operating 
rules  and  whose  training  may  be  paid 
for  by  their  employers,  it  is  believed  that 
these  proposals  reflect  common  practice 
within  the  industry  and  therefore  will 
not  represent  a  significant  burden  to 
those  firms  which  may  be  characterized 
as  small  entities.  Some  small  companies 
which  employ  pilots  flying  under  Part  91 
may  face  additional  training  costs  as  a 
result  of  the  rule.  However,  small 
companies  rarely  have  corporate  flight 
departments,  and  determining  how 
many  such  companies  would  be  affected 
by  the  proposal  would  require  an 
extensive  study  probably  out  of 
proportion  to  the  amounts  involved. 

The  FAA  has,  therefore,  determined 
that  under  the  criteria  of  the  Regulatory 
Flexibility  Act  of  1980,  the  proposed 
amendments  to  the  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  and  that  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Further  public  comment  is  invited 
regarding  this  initial  determination. 

Federalism  Implications 

The  regulations  proposed  by  this 
NPRM,  if  enacted,  would  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  proposed  rule 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
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prepared  in  coniuiiciiiin  with  tht  NHKM. 
the  saiHiy  and  econiimir  bt^netiis  o>  the 
pruposHls  wiinm  tins  NPRM  can  b^ 
expected  to  exceed  costs  ol 
implementation  i-or  reasons  discussed 
in  the  preamble  and  the  findings  in  the 
Regulatory  Flexibility  Determination 
and  the  liilernational  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  proposed  regulation  does  not 
qualify  as  a  major  rule  under  Executive 
Order  12291.  In  addition,  if  this  proposal 
is  adopted,  it  is  not  believed  to  entail  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  The 
amendments  proposed  in  this  NPRM 
reflect  current  practice  or  entail 
additional  training  requirements  which 
will  mainly  affect  pilots  involved  in  non- 
commercial flying.  This  is  particularly 
true  of  the  tailwheel  airplane 
endorsement  and  the  expanded  bieimial 
flight  review.  The  proposed  requirement 
for  the  minimum  curriculum  for  type 
ratings  may  entail  additional  training 
expenditures  by  individual  pilots  or 
their  employers,  but  the  requirement  is 
believed  to  promise  a  savings  through 
safety  benefits  that  would  justify  the 
expenditures.  In  addition,  tJie  minimum 
curriculum  for  type  ratings  approach  is 
believed  to  re^ec^a  growing  practice  of 
structured  transition  training  within  the 
general  aviation  industry  needs.  Other 
proposals  in  the  NPRM  are  editorial 
changes  or  reflections  of  common 
practice  and  do  not  imply  additional 
expenditures  by  business,  the  public,  or 
the  FAA.  This  proposal  is  expected  to 
have  a  positive  impact  on  safety,  which 
is  a  matter  of  substantial  public  interest. 
Therefore,  the  proposal  is  considered 
significant  under  the  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979).  In  accordance  with 
this  finding,  an  initial  regulatory 
evaluation  of  the  proposal,  including  a 
Regulatory  Flexibility  Determination 
and  Trade  Impact  Analysis  which  has 
been  summarized  in  the  preamble  of  this 
notice,  has  been  placed  in  the  regulatory 
docket  and  is  summarized  in  this 
document.  A  copy  of  the  full  initial 
evaluation  may  be  obtained  by 
contacting  the  person  identified  under 
"FOR  FURTHER  INFORMATION  CONTACT.  " 

List  of  Subjects 

14  CFR  Part  61 

Aircraft,  Aircraft  pilots,  Airmen, 
Airplanes,  Air  safety.  Air  transportation. 
Aviation  safety.  Balloons,  Helicopters, 
Rotorcraft,  Students. 
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All  craft.  Aircraft  pilots.  Airmen. 
Airplanes,  Air  safety.  Air  transportation. 
Aviation  safely.  Balloons.  Business  and 
industry.  Eoucation.  Educational 
Idcilities.  Helicopters.  Pilots.  Rotorcraft. 
Schools.  Students.  Teachers. 

The  Proposed  Amendments 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  Parts  61  and  141  of 
the  Federal  Aviation  Regulations  (14 
CFR  Parts  61  and  141)  as  follows: 

PART  61— CERTIFICATION:  PILOTS 
AND  FLIGHT  INSTRUCTORS 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1355. 1421. 
1422.  and  1427;  49  U  S.C  106(g)  (Revised.  Pub. 
L  97-449;  January  12, 1983). 

2.  Section  61.1  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

S61.1    Appiicabittty. 

•  *  *  *  • 

(b)  Except  as  provided  in  §  61.71  of 
this  part,  an  applicant  for  a  certificate  or 
rating  must  meet  the  requirements  of 
this  part. 

3.  Section  61.31  is  amended  by 
redesignating  paragraph  "(f)  Exception." 
as  paragraph  "(h)  Exception."  and 
adding  new  paragraphs  "(f)  High 
altitude  airplanes."  and  "(g)  Tailwheel 
airplanes."  to  read  as  follows: 

§61.31    Generallimitations. 


(f)  High  altitude  airplanes.  (1 )  Except 
as  provided  in  paragraph  (f)(2]  of  this 
section,  a  person  may  not  act  as  pilot  in 
command  of  a  pressurized  airplane  (that 
has  a  service  ceiling  or  maximum 
operating  altitude,  whichever  is  lower, 
above  25.000  feet  MSL)  unless  that 
person  has  completed  ground  and  flight 
training  specified  in  paragnphs  (f)(1)  (i) 
and  (ii)  of  this  section  and  has  received 
a  written  statement  from  an  authorized 
instructor  in  the  person's  logbook  or 
training  records  certifying  satisfactory 
completion  of  the  training.  The  training 
shall  consist  of: 

(i)  Ground  training  that  includes 
instruction  on  high  altitude 
aerodynamics  and  meteorology;  the 
history  and  causes  of  some  past 
accidents  and  incidents  involving  the 
pressurization  system  of  the  airplane; 
respiration;  effects  and  caused  of 
hypoxia  and  any  other  high  altitude 
sicknesses;  duration  of  consciousness 
without  supplemental  oxygen;  effects  of 
prolonged  usage  of  supplemental 
oxygen;  causes  and  effects  of  gas 
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expansion  and  gas  bubble  formations: 
preventive  measures  for  eliminating  gas 
expansion,  gas  bubble  formations,  and 
high  altitude  sicknesses;  physical 
phenomena  and  incidents  of 
decompression;  and  any  other 
physiological  aspects  of  high  altitude 
flight:  and 

(ii)  Flight  training  in  an  airplane  or 
approved  simulator  while  operating  at 
cruise  flight  above  2S.000  feet  MSL  and 
at  speed  ranges  compatible  with  the 
specified  flight  anvelcpe  of  the  airplane: 

(2)  The  -trainmg  required  in  paragraph 
(f)(1)  of  this  section  is  not  required  if  a 
person  can  document  accomplishment  of 
any  of  the  follownng  in  a  pressurized 
airplane  (which  has  a  service  ceiling  or 
maximum  operating  altitude,  whichever 
is  lower,  above  2&J00Q  feet  MSL)  or  an 
approved  simulator 

(i)  Served  as  pilot  in  command  prior  to 
(the  effective  date  of  this  rule]: 

(ii)  Completed  a  pilot  proficiency 
check  for  a  pilot  certificate  or  rating 
conducted  by  the  FAA  prior  to  [the 
effective  date  of  this  rule]: 

(iii)  Completed  an  official  pilot 
checkout  by  the  military  services  of  the 
United  States;  or 

(iv)  Completed  a  pilot  proficiency 
chedc  under  Parts  121, 125.  or  135 
conducted  by  the  FAA  or  by  an        4 
approved  pilot  check  airman. 

(g)  Tailwheel  airplanes.  A  person 
holding  a  private,  commercial  or  airiine 
transport  pilot  certificate  may  not  act  as 
pilot  in  command  of  a  tailwheel  airplane 
unless  that  pilot  has  received  flight 
instruction  from  an  authorized  flight 
instructor  who  has  found  the  pilot 
competent  to  operate  a  tailwheel 
airplane  and  has  made  a  onetime 
endorsement  so  stating  in  the  pilot's 
logbook.  The  endorsement  must  certify 
that  the  pilot  is  competent  in  normal  and 
crosswind  takeoffs  and  landings,  wheel 
landings,  recovery  from  bounced 
landings,  and  go-around  procedures. 
This  endorsement  is  not  required  if  a 
pibt  has  logged  flight  time  as  pilot  in 
command  of  tailwheel  airplanes  before 
(the  effective  date  of  this  amendment). 

(h)  Exception.  *  *  * 
•        •        •        •        • 

4.  Section  61.49  is  revised  to  read  as 
follows: 

S  61.49   Retaeiing  after  failure. 

An  applicant  for  a — 

(a)  Written  or  practical  test  who  faila 
that  test  may  not  apply  for  retesting 
until  30  days  after  the  date  the  test  was 
failed.  However,  in  the  case  of  a  first 
failure,  the  applicant  may  apply  for 
retesting  before  the  30  days  have 
expired  provided  the  applicant  presents 
a  written  statement  or  a  logbook 
endorsement  from  an  appropriately 


certificated  and  rated  FAA  instructor, 
who  has  given  the  applicant  remedial 
instruction  and  Rnds  the  applicant 
competent  to  pass  the  test; 

(b)  Flight  instructor  certificate  with 
airplane  category  and  single-engine  land 
class  rating,  or  for  a  flight  instructor 
certificate  with  a  glider  category  rating, 
who  has  failed  the  practical  test  due  to 
deficiencies  of  knowledge  or  skill 
relating  to  stall  awareness,  spin  entry, 
spins,  or  spin  recovery  techniques  must, 
during  the  retest,  satisfactorily 
demonstrate  both  knowledge  and  skill  in 
these  areas. 

5.  Section  61.57  is  amended  by 
revising  paragraphs  (a)  and  (b),  by 
redesignating  paragraphs  (c),  (d).  and  (e) 
as  paragraphs  (f).  (g).  and  (h). 
respectively,  and  by  adding  paragraphs 
(c),  (d),  and  (e)  to  read  as  follows: 

S  61.87    Recent  fHgtrt  experience:  PNot  In 


(a)  Except  as  provided  in  paragraphs 
(c).  (d).  and  (e)  of  this  section,  no  person 
holding  a  category  and  class  rating  for 
an  aircraft  may  act  as  pilot  in  command 
of  that  category  and  class  of  aircraft 
unless  within  the  preceding  24  calendar 
months  that  person  has — 

(1)  Accomplished  a  review  of  the 
current  general  operating  and  flight  rules 
of  Part  91  of  this  chapten  and 

(2)  Accomplished  a  flight  review 
consisting  of  tasks  from  the  pilot  areas 
of  operations  that  are  appropriate  to  the 
certiHcate  level  held  by  the  pilot  in  that 
category  and  class  of  aircraft. 

(b)  The  flight  review  prescribed  in 
paragraph  (a)  of  this  section  must  be 
conducted  by  an  appropriately 
certificated  and  rated  fli^t  instructor  or 
any  other  person  designated  by  the 
Administrator,  who  endorses  the  pilot's 
logbook  certifying  that  the  pilot  has 
satisfactorily  accomplished  the  flight 
review. 

(c)  A  person  who  has,  within  the 
preceding  24  calendar  months, 
satisfactorily  completed  a  pilot 
proficiency  check  conducted  by  the 
FAA.  an  approved  pilot  check  airman  or 
a  member  of  an  armed  force  of  the 
United  States  authorized  to  conduct 
flight  tests  for  a  pilot  certificate,  rating, 
or  operating  privilege  need  not 
accomplish  a  flight  review  required  by 
this  section  in  the  category  and  class  of 
aircraft  used  in  the  proficiency  check. 

(d)  A  person  who  has  satisfactorily 
accomplished  a  flight  review  as 
prescribed  in  paragraph  (a)  of  this 
section  or  a  pilot  proficiency  check,  as 
prescribed  in  paragraph  (c)  of  this 
section,  tn  a  multiengine  laind  or 
multiengine  sea  airplane  need  not 
accomplish  a  flight  review  in  a  sin^e- 


engine  land  or  a  single-engine  sea 
airplane  respectively. 

(e)  A  person  who  has  satisfactorily 
accomplished  a  flight  review  under  the 
requirements  of  this  section  prior  to  (the 
effective  date  of  this  amendment)  need 
not  accomplish  any  additional  flight 
reviews  until  24  calendar  months  from 
the  date  ot  that  pilot's  last  flight  review. 
***** 

6.  Section  61.58  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


861.56^ 

ctMdc  Operation  of  aircraft  rwiiiiring  more 
ttian  one  leiiulraa  pilot. 

(a)  Except  as  provided  in  paragraph 
(e)  of  this  section,  no  person  may  act  as 
pilot  in  command  of  an  aircraft  that  is 
type  certificated  for  more  than  one 
required  pilot  crewmember  unless  the 
proficiency  checks  or  flight  checks 
prescribed  in  paragraphs  (b)  and  (c)  of 
this  section  are  satisfactorily  completed. 

*  •       *       •       • 

7.  Section  61.63  is  amended  by 
revising  paragraph  (d)(3)(i)  and  adding 
paragraph  (d)(6)  to  read  as  follows: 

$61.63   AddRlenalalrcraltratlnga (other 
ttian  aMne  ttanepon  pMot)L 

*  •        •       •       • 

(d)  •  •  • 

(3)  •  •  • 

(i)  The  applicant  must  have  met  the 
requirements  of  this  paragraph  in  a 
multiengine  airplane  for  which  a  type 
rating  is  required. 
***** 

(6)  After  (180  days  from  the  effective 
date  of  this  rule]  the  applicant  must 
complete  an  ap>proved  minimum  training 
curriculum  that  includes  the  maneuvers 
and  procedures  of  Appendix  A  as 
appropriate  to  the  airplane  for  which  a 
type  rating  is  sought  and  the  applicant's 
training  records  must  include  a  written 
statement  from  an  authorized  instructor 
certifying  satisfactory  completion  of  the 
training. 

8.  Section  61.71  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§61.71    Gradiiatae  Of  certificated  flying 
sciMols:  Special  ruias. 

***** 

(b)  An  applicant  for  a  certificate  or 
rating  under  this  part  is  considered  to 
meet  the  aeronautical  knowledge  and 
skill  requirements,  or  both,  applicable  to 
that  certificate  or  rating  if  the  applicant 
applies  within  90  days  after  graduation 
from  an  appropriate  course  given  by  a 
flying  school  that  is  certificated  under 
Part  141  of  this  chapter  and  is 


authorized  to  test  applicants  on 
aeronautical  knowledge  or  skill,  or  both. 

9.  Section  61.105  is  amended  by 
revising  paragraphs  (a)(4),  (a){5),  (b)(3) 
and  (b)(4).  and  adding  paragraphs  (aM8) 
and  (b)(5)  to  read  as  follows: 

S  61.106    AeronMiUcal  knowledge 

(a)  *  *  * 

(4)  The  safe  and  efficient  operation  of 
airplanes  or  rotorcraft.  as  appropriate, 
including  high-density  airport 
operations,  collision  avoidance 
precautions,  and  ratio  communication 
procedures; 

(5)  Basic  aerodynamics  and  the 
principles  of  flight  which  apply  to 
airplanes  or  rotorcraft.  as  aj^ropriate: 
and 

(6)  Stall  awareness  and  spin  entry, 
spins,  and  spin  recovery  techniques  for 
airplanes. 

(b)  •  *  • 

(3)  Recognition  of  weather  situations 
of  concern  to  the  glider  pilot,  and  the 
procurement  and  use  of  aeronautical 
weather  reports  and  forecasts; 

(4)  The  safe  and  efficient  operation  of 
gliders,  including  ground  and  aero  tow 
procedures,  signals,  and  safety 
precautions:  and 

(5)  Stall  awareness  and  spin  entry, 
spins,  and  spin  recovery  techniques  for 
gliders. 

10.  Section  61.107  is  amended  by 
revising  para^phs  (a)(4)  and  (d)(5)  to 
read  as  follows: 

S  61.107    l^igMprofiGisncy. 
***** 

(a)  •  •  • 

(4)  Flight  at  slow  airspeeds  with 
realistic  distractions,  recognition  of  and 
recovery  from  stalls  entered  from 
straight  flight  and  from  turns; 

*         •         •         •         • 

(d)  *  •  • 

(5)  Flight  at  slow  airspeeds  with 
realistic  distractions,  and  the 
recognition  of  and  recovery  from  stalls 
entered  from  straight  flight  and  from 
turns:  and 


11.  Section  61.113  is  amended  by 
revising  paragraph  (a),  introductory  text 
of  (b).  paragraph  (c).  and  removing 
paragraphs  (d),  (d)(1).  (d)(2).  (dM3).  and 
(e),  (e)(1).  and  (e)(2)  to  read  as  follows: 

961.113    Rotorcraft  rating:  Aeronautical 

experience. 

***** 

(a)  Helicopter  class  rating.  A  total  of 
40  hours  of  flight  instruction  and  solo 


flight  time  in  aircraft  including  at 
least — 
***** 

(b)  Gyroplane  class  rating.  A  total  of 
40  hours  of  flight  instruction  and  solo 
flight  time  in  aircraft,  including  at 
least — 
***** 

(c)  An  applicant  who  does  not  meet 
the  night  flying  requirement  in 
paragraph  (a)(l)(ii)  or  (b)(l)(ii)  of  this 
section  is  issued  a  private  pilot 
certificate  bearing  the  limitation  "night 
flying  prohibited."  This  limitation  may 
be  removed  if  the  holder  of  the 
certificate  demonstrates  compliance 
with  the  requirements  of  paragraph 
(a)(l)(ii)  or  (b)(l)(ii)  of  this  section,  as 
appropriate. 

12.  Section  61.125  is  amended  by 
revising  paragraphs  (a)(2).  (a)(3).  (c)(3) 
and  (c)(4).  and  add-ig  paragraphs  (a)(4) 
and  (c)(5)  to  read  as  follows: 

$61,125    Aeronautical  knowledge. 

•  •        •        *        * 

(a)  *  *  • 

(2]  Basic  aerodynamics  and  the 
principles  of  flight  which  apply  to 
airplanes; 

(3)  Airplane  operations,  including  the 
use  of  flaps,  retractable  landing  gears, 
controllable  propellers,  high  altitude 
operation  with  eind  without 
pressurization.  loading  and  balance 
computations,  and  the  significance  and 
use  of  airplane  performance  speeds:  and 

(4)  Stall  awareness  and  spin  entry, 
spins,  and  spin  recovery  techniques  for 
airplanes. 

•  •        *        •        • 

(c)  •  •  * 

(3)  The  recognition  of  weather 
situations  of  concern  to  the  glider  pilot 
from  the  ground  and  in  flight,  and  the 
procurement  and  use  of  aeronautical 
weather  reports  and  forecasts: 

(4)  The  safe  and  efficient  operation  of 
gliders,  including  ground  and  aero  tow 
procedures,  signals,  critical  sailplane 
performance  speeds,  and  safety 
precautions;  and 

(5)  Stall  awareness  and  spin  entry, 
spins,  and  spin  recovery  techniques  for 
gliders. 

*  *        •        *        • 

13.  Section  61.127  is  amended  by 
revising  paragraphs  (a)(2)  and  (d)(4)  to 
read  as  follows: 

$  61.127    Flight  proficiency. 

*  •        ♦        *        • 

(a)  *  *  * 

(2)  Flight  at  slow  airspeeds  with 
realistic  distractions,  recognition  of  and 
recovery  from  stalls  entered  from 
straight  flight  and  from  turns; 


Id)  *  •  • 

(4)  The  correct  use  of  sailplane 
performance  speeds,  flight  at  slow 
airspeeds  with  realistic  distractions,  and 
the  recognition  of  and  recoven,  from 
stalls  entered  from  straigiit  flight  and 
from  turns:  and 

*  *        *        •        • 

14.  Section  61.131  is  amended  by 
revising  the  introducton.  text  of 
paragraphs  (a)  and  (b).  and  reroo\-ing 
paragraphs  (c)  through  (c)!4)tiii)  and  (d) 
through  (d)(4)  to  read  as  follows: 

§  61.131    Rotorcraft  ratings:  Aeronautical 
experience. 

•  •  *  •  • 

(a)  Helicopter  class  rating.  A  to'al  of 
150  hours  of  fhght  time,  including  at 
least  100  hours  in  powered  aircraft  50 
hours  of  which  must  be  in  a  helicopter, 
including  at  least — 

•  •        •        *        • 

(b)  Gyroplane  class  ratinf;.  A  total  of 
150  hours  of  flight  time  in  aircraft. 
including  at  least  100  hours  in  powered 
aircraft.  25  hours  of  which  must  be  in  a 
gyroplane,  including  at  least— 
***** 

15.  Section  61.157  is  amended  by 
redesignating  paragraphs  (b).  (c).  (d). 
and  (e)  as  paragraphs  (r).  fd),  |e),  and 
(f).  and  by  adding  a  new  paragraph  (b) 
to  read  as  follows: 

§61.157    Airplane  rating:  Aeronautical  sIciH. 

(b)  After  [180  days  from  the  effective 
dale  of  this  rule),  an  applicant  for  a  type 
rating  to  be  added  to  an  airiine  transport 
pilot  certificate  must  complete  an 
approved  training  curriculum  that 
includes  the  maneuvers  and  procedures 
of  Appendix  A  as  appropriate  to  the 
airplane  for  which  a  type  rating  is 
sought  or  complete  an  air  carrier  course 
of  training  appropriate  to  the  rating 
sought  and  approved  under  Part  121  or 
135  of  this  Chapter.  The  applici«nt's 
training  records  must  include  a  vvritlen 
statement  from  an  authorized  instructor 
certifj'ing  satisfacforj-  completion  of  the 
training. 

1&  Section  61.183  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows; 

§61.183    Eligil>Nity  requiremenls:  General. 

(e)  Pass  a  practical  test  on  those  items 
in  which  instruction  is  required  by 
§  61.187;  and.  in  the  case  of  an  applicant 
for  a  flight  instructor-airplane  single 
engine  land  or  flight  instructor-glider 
rating,  present  a  logbook  endorsement 
from  an  appropriately  certificated  and 
rated  flight  instructor  who  has  provided 
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the  applicant  with  spin  entry,  spin,  and 
spin  recovery  training  and  has  found 
that  applicant  competent  and  proficient 
in  those  training  areas. 

17.  Section  61.187  is  amended  by 
revising  paragraph  (a)(6)  to  read  as 
follows: 

961.187    Right  proflctency. 

(6)  Performance  and  analysis  of 
standard  flight  training  procedures  and 
maneuvers  appropriate  to  the  flight 
instructor  rating  sought.  For  flight 
instructor-airplane  single-engine  land 
and  flight  instructor-glider  applicants, 
this  shall  include  the  satisfactory 
demonstration  of  stall  awareness  and 
spin  entry,  spins,  and  spin  recovery 

techniques. 

•  *        •        •        • 

18.  Section  61.193  is  amended  by 
revising  paragraph  (a)(5]  to  read  as 
follows: 

961.193    FWqhtHwtruetorwmwrtirtlona. 

(a)  ♦  •  • 

(5)  The  flight  review  required  in 
9  61 .57(a)  in  a  manner  acceptable  to  the 
Administrator. 

*  *       •       *       * 

19.  Section  61.195  is  amended  by 
revising  paragraph  (b)  to  read  as 

follows: 

9  61.195   FHgM  hwtnietor  Hmltationa. 

***** 

(b)  Ratings.  Flight  instruction  may  not 
be  conducted  in  any  aircraft  for  which 
the  flight  instructor  does  not  hold  a 
category,  class,  and  if  appropriate,  a 
type  rating,  on  the  flight  instructor's 

pilot  and  flight  instructor  certiHcates. 

***** 

20.  Section  61.201  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  61.201    Conversion  to  new  system  of 
flight  Instructor  mtlngt. 

(a)  General.  The  holder  of  a  flight 
instructor  certificate  that  does  not  bear 
any  of  the  new  class  or  instrument 
ratings  listed  in  9  61.5(c]  (2),  (3),  or  (4) 
for  a  flight  instructor  certificate,  may  not 
exercise  the  privileges  of  that  certificate. 
The  holder  of  a  flight  instructor 
certificate  with  a  glider  rating  need  not 
convert  that  rating  to  a  new  class  rating 
to  exercise  the  privileges  of  that 
certificate  and  rating.  . 


PART  141-PILOT  SCHOOLS 

21.  The  authority  citation  for  Part  141 
continues  to  read  as  follows: 

Authority:  Sees.  313(a),  314.  601.  602.  and 
607  of  the  Federal  Aviation  Act  of  1958  (49 


U.S.C.  1354(a),  1355, 1421. 1422,  and  1427), 
and  sec.  e(c]  of  the  Dept.  of  Transportation 
Act  (49  U.S.C.  1655(c)). 

9141,29    [Removed,  rMOfved] 

22.  Section  141.29  is  removed  and 
reserved. 

23.  Section  141.35  is  amended  by 
revising  paragraphs  (a),  (b),  (b)(1), 
(b)(3)(ii).  (c),  (c)(1),  (c)(41(ii),  (d),  (d)(1). 
(d)(3](ii),  and  (e).  and  by  removing 
paragraphs  (b)(4),  (c)(5),  and  (d)(4)  to 
read  as  follows: 

9141.35    Chief  instructor  qualHicatione. 

(a)  To  be  eligible  for  a  designation  as 
a  chief  flight  instructor  for  a  course  of 
training,  a  person  must  meet  the 
following  requirements: 

'  (1)  Possess  a  commercial  pilot  or 
airline  transport  pilot  certificate  and  a 
valid  flight  instructor  certificate, 

(2)  Meet  the  pilot  in  command  recent 
flight  experience  requirements  of 

8  61.57. 

(3)  Pass  an  oral  test  on  teaching 
methods,  applicable  provisions  of  the 
Airman's  Information  Manual,  Parts  61. 
91,  and  141  of  this  chapter,  and  the 
objectives  and  approved  course 
completion  standards  of  the  course  for 
which  the  person  seeks  to  obtain 
designation, 

(4)  Pass  a  flight  test  demonstrating 
satisfactory  performance  of  and  the 
ability  to  instruct  on  the  flight 
procedures  and  maneuvers  appropriate 
to  that  course,  and 

(5)  Meet  the  applicable  requirements 
of  paragraphs  (b),  (c),  and  (d)  of  this 
section.  However,  a  chief  flight 
instructor  for  a  course  of  training  for 
gliders,  free  balloons,  or  airships  is  only 
required  to  have  40  percent  of  the  hours 
required  in  paragraphs  (b)  and  (c)  of  this 
section. 

(b)  For  a  course  of  training  leading  to 
the  issuance  of  a  private  pilot  certificate 
or  rating,  a  chief  flight  instructor  must 
have — 

(1)  At  least  a  commercial  pilot  or 
airline  transport  pilot  certificate  and  a 
valid  flight  instructor  certificate,  each 
with  a  rating  for  the  category  and  class 
of  aircraft  used  in  the  course; 
***** 

(3)  •   •   • 

(ii)  1,000  flight  hours. 

(c)  For  a  course  of  training  leading  to 
the  issuance  of  an  instrument  rating  or  a 
rating  with  instrument  privileges,  a  chief 
flight  instructor  must  have — 

(1)  At  least  a  commercial  pilot  or 
airline  transport  pilot  certificate  and  a 
valid  flight  instructor  certificate,  each 
with  an  appropriate  instnunent  rating; 
***** 

(4)  *   •  * 

(ii)  400  flight  hours. 


(d)  For  a  course  of  training  other  than 
those  that  lead  to  the  issuance  of  a 
private  pilot  certificate  or  rating,  or  an 
instrument  rating  or  a  rating  with 
instrument  privileges,  a  chief  flight 
instructor  must  have — 

(1)  At  least  a  commercial  pilot  or 
airline  transport  pilot  certificate  and  a 
valid  flight  instructor  certificate,  each 
with  a  rating  for  the  category  and  class 
of  aircraft  used  in  the  course  of  training 
and,  for  a  course  of  training  using 
airplanes  or  airships,  an  instrument 
rating  on  the  instructor's  commercial 
pilot  certificate; 
*        t        •        *        • 

(3)  •  *  * 

(ii)  1,500  flight  hours. 

(e)  To  be  eligible  for  designation  as  a 
chief  instructor  for  a  groiuid  school 
course,  a  person  must  have  1  year  of 
experience  as  a  ground  school  instructor 
in  a  certificated  pilot  school. 

24.  Section  141.36  is  added  to  read  as 
follows: 

9141.36   Assietant  chief  instructor 
qualiflcationa. 

(a)  To  be  eligible  for  a  designation  as 
an  assistant  chief  flight  instructor  for  a 
course  of  training,  a  person  must  meet 
the  following  requirements: 

(1)  Possess  a  commercial  pilot  or 
airline  transport  pilot  certificate  and  a 
valid  flight  instructor  certificate, 

(2)  Meet  the  pilot-in-command  recent 
flight  experience  requirements  of 

9  61.57. 

(3)  Pass  an  oral  test  on  teaching 
methods,  applicable  provisions  of  the 
Airman's  Information  Manual,  Parts  61. 
91,  and  141  of  this  chapter,  and  the 
objectives  and  approved  course 
completion  standards  of  the  course  for 
which  the  person  seeks  to  obtain 
designation, 

(4)  Pass  a  flight  test  on  the  flight 
procedures  and  maneuvers  appropriate 
to  that  course,  and 

(5)  Meet  the  applicable  requirements 
of  paragraphs  (b),  (c),  and  (d)  of  this 
section.  However,  an  assistant  chief 
flight  instructor  for  a  course  of  training 
for  gliders,  free  balloons,  or  airships  is 
only  required  to  have  40  percent  of  the 
hours  required  in  paragraphs  (b)  and  (c) 
of  this  section. 

(b)  For  a  course  of  training  leading  ta 
the  issuance  of  a  private  pilot  certificate 
or  rating,  an  assistant  chief  flight 
instructor  must  have — 

(1)  At  least  a  conmiercial  pilot  or 
airline  transport  pilot  certificate  and  a 
valid  flight  instructor  certificate,  each 
with  a  rating  for  the  category  and  class 
of  aircraft  used  in  the  course; 

(2)  At  least  500  hours  as  pilot  in 
command; 
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(3)  Primary  flight  instruction 
experience,  acquired  as  either  a 
certificated  flight  instructor  or  an 
instructor  in  a  military  pilot  primary 
flight  training  program,  or  a  combination 
thereof,  consisting  of  at  least — 

(i)  One  year  and  a  total  of  250  flight 
hours;  or 

(ii)  500  fli^t  hours. 

(c)  For  a  course  of  training  leading  to 
the  issuance  of  an  instrument  rating  or  a 
rating  with  instrument  privileges,  an 
assistant  chief  instructor  must  have — 

(1)  At  least  a  commat:ial  pilot  or 
airline  transport  pilot  certificate  and  a 
valid  flight  instructor  certificate,  each 
with  an  appropriate  instrument  rating; 

(2)  At  least  50  hours  of  fli^t  time 
under  actual  or  simulated  instrument 
conditions; 

(3)  At  least  500  hours  as  pilot  in 
command; 

(4)  Instrument  flight  instructor 
experience,  acquired  as  either  a 
certificated  instrument  flight  instructor 
or  an  instructor  in  a  military  pilot  basic 
or  instrument  flight  training  program,  or 
a  combination  thereof,  consisting  of  at 
least — 

(i)  One  year  and  a  total  of  125  flight 
hours;  or 
(ii)  200  flight  hours. 

(d)  For  a  course  of  training  other  than 
those  that  lead  to  the  issuance  of  a 
private  pilot  certificate  or  rating,  or  an 
instrument  rating  or  a  rating  with 
instrument  privileges,  an  assistant  chief 
flight  instructor  must  have — 

(1)  At  least  a  commercial  pilot  or 
airline  transport  pilot  certificate  and  a 
valid  flight  instructor  certificate,  each 
with  a  rating  for  the  category  and  class 
of  aircraft  used  in  the  course  of  training 
and,  for  a  course  of  training  using 
airplanes  or  airships,  an  instrument 
rating  on  the  instructor's  commercial 
pilot  certificate; 

(2)  At  least  1,000  hours  as  pilot  in 
conunand; 

(3)  Flight  instruction  experience, 
acquired  as  either  a  certificated  flight 
instructor  or  an  instructor  in  a  military 
pilot  primary  or  basic  flight  training 
program  or  a  combination  thereof, 
consisting  of  at  least — 

(i)  One  and  one  half  years  and  a  total 
of  500  flight  hours:  or 

(ii)  750  flight  hours. 

(ej  To  be  eligible  for  designation  as  an 
assistant  chief  instructor  for  a  ground 
school  course,  a  person  must  have  one 
year  of  experience  as  a  ground  school 
Instructor  in  a  certificated  pilot  school. 

25.  Section  141.85  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

9141.85    Ctiicf  instructor  responsitiiiitles. 


(b)  The  chief  instructor  or  designated 
assistant  chief  instructor  shall  be 
available  at  the  pilot  school  or,  if  away 
from  the  premises,  by  telephone,  radio, 
or  other  electronic  means  during  the 
time  that  instruction  is  given  for  an 
approved  course  of  training. 

2&  Section  141.91  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read 
as  follows: 

9141.91    SatemeiMMM. 
***** 

(a)  An  assistant  chief  instructor  is 
designated  for  each  satellite  base  that  is 
greater  than  25  nautical  miles  &om  the 
main  oper  atimis  base; 
*        *        •        •        « 

(c)  The  instructors  are  under  the  direct 
supervision  of  the  chief  instructor  or 
assistant  chief  instructor  for  the 
appropriate  training  course,  who  is 
readily  available  for  consultation  in 
accordance  with  9  141.85(b);  and 
***** 

27.  Part  141,  Appendix  A  is  amended 
by  redesignating  paragraph  (2)(d)  as 
paragraph  (2)(f)  and  adding  new 
paragraphs  (2)(d)  and  (e),  and  by 
revising  paragraph  (3)(c)(4)  and  adding 
paragraph  (3j(c)(ll)  to  read  as  follows: 

Appendix  A— Private  PUot  Certification 
Course  (Airplanes) 
***** 

2.  *  *  * 

(d)  Aerodynamic,  meteorological,  and 
physiological  aspects  of  high  altitude  flight,  if 
the  flight  training  will  be  conducted  in  a 
pressurized  airplane  that  has  a  service  ceiling 
or  maximum  operating  altitude,  whichever  is 
lower,  above  25,000  feet  MSL  This  ground 
training  will  in  part  consist  of  instruction  on 
the  tiistory  and  causes  of  some  past  accidents 
and  incidents  involving  the  pressurization 
system  of  the  airplane,  and  such 
physiological  aspects  as  respiration;  the 
effects  and  causes  of  hypoxia  and  any  other 
high  altitude  sicknesses;  duration  of 
consciousness  without  supplemental  oxygen: 
effects  of  prolonged  usage  of  supplemental 
oxygen;  causes  and  effects  of  gas  expansion 
and  gas  bubble  formations;  preventive 
measures  for  eliminating  gas  expansion,  gas 
bubble  formations,  and  high  altitude 
sicknesses;  and  physical  phenomena  and 
incidents  of  decompression. 

(e)  Stall  awareness  and  spin  entry,  spins, 
and  spin  recovery  techniques. 

(f)  The  safe  and  efficient  operation  of 
airplanes,  including  high  density  airport 
operations,  collision  avoidance  precautions, 
and  radio  communication  procedures. 

3.  *  *  * 

(c)  *  *  * 

(4)  Flight  at  slow  airspeeds  with  realistic 
distractions,  recognition  of  and  recovery  from 
stalls  entered  from  straight  flight  and  from 
turns. 
***** 

(11)  Control  and  maneuvering  an  airplane 
or  approved  simulator  in  high  altitude  cruise 


flight  above  25.000  feet  MSL  at  speed  ranges 
compatible  with  the  specified  flight  envelope 
of  the  airplane,  if  the  training  is  being 
conducted  in  a  pressurized  airplane  having  ■ 
service  ceiling  or  maximum  operating 
altitude,  whichever  is  lower,  above  25.000 
feet  MSL 
***** 

28.  Part  141,  Appendix  F  is  amended 
by  redesignating  paragraph  (F)(IV)  as 
paragraph  (F)(IVl(a)  and  adding 
paragraphs  (F){IV)  (b)  and  (c)  to  read  as 
follows: 

Appendix  F— Rotorcraft,  Gliders, 
Lighter-Than-Air  Aircraft  and  Aircraft 
Rating  Courses 


IV.  Aircraft  type  rating. 

(a)  An  aircraft  type  rating  course  must 
include  at  least  10  hours  of  ground  training  on 
the  aircraft  systems,  performance,  operation, 
and  loading.  In  addition,  it  must  include  at 
least  10  hours  of  flight  instruction.  Instruction 
in  a  pilot  ground  trainer  that  meets  the 
requirements  of  S  141.41(a)(1)  may  be 
credited  for  not  more  than  5  of  the  10  hours  of 

■  required  flight  instruction.  Instruction  in  a 
pilot  ground  trainer  that  meets  the 
requirements  of  {  141.41(a)(2)  may  be 
cmdited  for  not  more  than  2.5  of  the  10  hours 
of  required  flight  instruction. 

(b)  For  airplanes  that  require  type  ratings, 
the  aircraft  type  rating  course  must  include 
an  approved  minimum  training  curriculum 
that  requires  completion  of  the  procedures 
and  maneuvers  of  Part  61.  Appendix  A.  as 
appropriate  to  the  airplane  for  which  a  type 
rating  is  sought. 

(c)  For  pressurized  airplanes  with  a  service 
ceiling  or  maximum  operating  altitude, 
whichever  is  lower,  above  25.000  feet  MSL 
the  aircraft  type  rating  course  must  include: 

(1)  Ground  training  in  aerodynamic, 
meteorological,  and  physiological  aspects  of 
high  altitude  flight,  a.nd  this  training  will  in 
part  consist  of  instruction  on  the  history  and 
causes  of  some  past  accidents  and  incidents 
involving  the  pressurization  system  of  the 
airplane,  and  such  physiological  aspects  as 
respiration;  the  effects  and  caui^es  of  hypoxia 
and  any  other  high  altitude  sicknesses; 
duration  of  co.nsciousness  without 
supplemental  oxygen;  effects  of  prolonged 
usage  of  supplemental  oxygen:  causes  and 
effects  of  gas  expansion  and  gas  bubble 
formations;  preventive  measures  for 
ehminating  gas  expansion,  gas  bubble 
formations,  and  high  altitude  sicknesses:  and 
physical  phenomena  and  incidents  of 
decompression;  and 

(2)  Control  and  maneuvering  an  airplane  or 
approved  simulator  in  high  altitude  cruise 
flight  above  25.000  feet  MSL  at  speed  ranges 
compatible  with  the  specified  flight  envelope 
of  the  airplane. 

29.  Part  141,  Appendix  H  is  amended 
by  revising  paragraphs  (3)(a)(2)(i), 
(4)(a)(2)(i),  and  (6)(a)  (1)  and  (2)  to  read 
as  follows: 
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Appendix  H— Test  Preparation  Courses 


(a)  •  •  • 

(2)  •  •  * 

(i)  10  hours  of  flight  instruction  in  the 
analysis  and  perfomiance  of  flight  training 
maneuvers,  which  for  students  enrolled  in  a 
flight  instructor  airplane  certification  course 
and  a  flight  instructor  glider  certification 
course  includes  a  demonstration  of  stall 
awareness  and  spin  entry,  spins,  and  spin 
recovery  techniques: 
***** 

4.  *   •   • 

(a)  •  •  ♦ 

(2)  •  •  • 

(i)  10  hours,  or  10  flights  in  a  glider  in  the 
case  of  a  glider  instructor  rating  course, 
performing  analysis  of  flight  training 
maneuvers,  which  in  the  case  of  an  airplane 
instructor  rating  course  and  a  glider 
instructor  rating  course  includes  a 


demonstration  of  stall  awareness  and  spin 
entr^',  spins,  and  spin  recovery  techniques; 
and 

***** 

(6)  •  *  • 

(a)  •  •  * 

(1)  Ground  training.  40  hours,  to  include 
training  in  aerodynamic,  meteorological,  and 
physiological  aspects  of  high  performance, 
high  altitude  flight  if  the  flight  training  will  be 
conducted  in  a  pressurized  airplane  that  has 
a  service  ceiling  or  maximum  operating 
altitude,  whichever  is  lower,  above  25,000 
feet  MSL  This  ground  training  will  in  part 
consist  of  instruction  on  the  history  and 
causes  of  some  past  accidents  and  incidents 
involving  the  pressurization  system  of  the 
airplane,  and  such  physiological  aspects  as 
respiration;  the  effects  and  causes  of  hypoxia 
and  any  other  high  altitude  sicknesses; 
duration  of  consciousness  without 
supplemental  oxygen;  effects  of  prolonged 
usage  of  supplemental  oxygen;  causes  and 
effects  of  gas  expansion  and  gas  bubble 


formations:  preventive  measures  for 
eliminating  gas  expansion,  gas  bubble 
formations,  and  high  altitude  sicknesses;  and 
physical  phenomena  and  incidents  of 
decompression. 

(2)  Flight  instruction.  25  hours,  including  at 
least  15  hours  of  instrument  flight  instruction, 
an^  instruction  in  control  and  maneuvering 
an  airplane  or  approved  simulator  in  high 
altitude  cruise  flight  above  25.000  feet  MSL  at 
speed  ranges  compatible  with  the  speciHed 
flight  envelope  of  the  airplane,  if  the  training 
is  being  conducted  in  a  pressurized  airplane 
having  a  service  ceiling  or  maximum 
operating  altitude,  whichever  is  lower,  above 
25,000  feet  MSL 
***** 

Robert  L.  Goodrich, 

Director,  Flight  Standards  Service. 

Issued  in  Washington,  DC,  on  May  19, 1989. 
[FR  Doc  89-12560  Filed  5-25-89;  a45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  121  and  135 

[Docket  No.  25690;  Amdt  No*.  121-19S  and 
138-2S] 

SmoMng  Aboard  Aircraft;  Summary 
and  Disposition  of  Comments 


n  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Disposition  of  comments. 


;  This  document  summarizes 
and  responds  to  comments  received  by 
the  FAA  concerning  the  Smoking 
Aboard  Aircraft  Final  Rule.  Due  to  a 
congressional  mandate,  the  rule  went 
into  effect  on  April  23. 1988.  Because  of 
the  early  effective  date,  the  FAA  did  not 
have  sufficient  time  to  issue  a  notice  of 
proposed  rulemaking  and  receive 
comments  from  the  public.  Therefore, 
post-effective  date  comments  were 
invited  from  the  public.  The  comment 
period  closed  on  May  31, 1988;  however, 
this  document  addresses  comments 
received  through  December  31. 1988. 
DATE  Effective  Date  of  Final  Rule:  April 
23.198a 

ADOmSMl.  The  Smoking  Aboard 
Aircraft  Final  Rule  docket  may  be 
examined  at  the  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel,  Rules  Docket  Room  915-G.  800 
Independence  Avemie  SW.. 
Washington.  DC  20591.  The  Rules 
Docket  is  open  weekdays,  enotpt 
Federal  holidays,  between  8.'30  a.m.  and 
6:00  p.m. 

ran  RMTIWR  MMMIATION  OONTACR 
Gary  E.  Davis.  Project  Development 
Branch  (AFS-240).  Air  Transportation 
Division,  Office  of  Fli^t  Stjudaids. 
Federal  Aviation  Adminiatration.  800 
Independence  Avemw  SW., 
Washington.  DC  20091.  Telephone  (20^ 
267-8086. 
SUPmSKNTAIIV  infomnation: 

Background 

In  1964  Congress  directed  the 
Secretary  of  Transportation  to 
commission  an  independent  study  by 
the  National  Academy  of  Sciences 
(NAS)  on  the  cabin  air  quaUty  in 
airliners.  NAS  formed  the  Committee  on 
Airiiner  Cabin  Air  Quality  (Committee), 
and  the  study  was  published  in  August 
1988.  The  Committee  presented  21 
recommendations,  the  most 
controversial  of  which  was  to  ban 
smoking  on  all  commercial  domestic  . 
flights.  ~ 

In  December  1987,  Congress  enacted 
an  amendment  to  section  404  of  the 


Federal  Avtefioa  Act  of  1958  (ActJ.  The 
SBendtanent  (section  404(d)(1)(A)) 
(smoking  ban  or  ban)  banned  smalrinc  i» 
the  passenger  cabin  or  lavatory  abeaid 
domestic  flights  scheduled  for  2  kevrsor 
less.  Congress  required  that  the  ban  go 
into  effect  on  April  23. 1988.  and  last  for 
a  period  of  2  years. 

Congress  also  added  section  404(d|(ZX> 
to  the  Act  which  provides  for  a  dvil 
penalty  of  up  to  £2,000  for  any  pamtmgnr 
who  tampers  with,  disables,  or  daateoys 
a  smoke  detector  in  the  lavatoiy  of  an 
aircraft.  The  civil  penalty  provision  took 
effect  inunediately  and  has  no 
expiration  date.  Congress  directed  the 
Secretary  of  Transportation  (Secretary) 
to  issue  the  implementing  regulatkma. 
The  Secretary  has  delegated  this 
responsibility  to  the  FAA  (Amendment 
1-223,  53  FR 10250,  March  30, 1988). 

The  FAA  issued  the  Smoking  Aboard 
Aircraft  Final  Rule  on  April  11, 1986  and 
published  it  in  the  Federal  Re^alar  on 
April  13, 1988  (52  FR  12358).  Becauee 
Congress  required  that  the  smoking  ban 
go  into  effect  on  April  23, 1988.  the  FAA 
rule  became  effective  on  the  same  dale. 
Post-effective  date  comments  wen 
invited  from  the  public. 

The  Department  of  Transportation 
(DOll  compiled  the  public  comments  in 
response  to  botfi  the  NAS  Committee  on 
A^Uner  Cabin  Air  Quality 
recommendations  and  the  FAA  rule. 
Witft  respect  to  the  former— from  the 
date  of  publication  of  the  Comsxittee's 
receiemandationn  through  December  31. 
1988— DOTS  Cdnsumer  Affairs  Office 
received  3,161  ansolicited  letters 
conceming  die  Committee's 
recommendation  to  ban  smoking  aboard 
aircraft,  of  which  2,871  supported  the 
NAS  recommendation.  The  FAA  iias 
been  advised  by  the  Office  of  the 
SecKtaiy  of  Transportation  that  one  of 
the  letters  supporting  the  Comonttee'a 
reconmendation  to  ban  smoking  aboerd 
aircraft  was  signed  by  more  than  6,100 
people.  The  remaining  310  letters 
received  opposed  the  Committee's 
recommendation  to  ban  smoking  and 
smoking  regulations  in  general. 

With  respect  to  the  FAA  rule-^om 
the  date  of  publication  of  the  rule 
through  December  31. 198S— DOTs 
Consumer  Affairs  Office  received  6,068 
letters  and  postcards.  Seventy-seven 
comments  were  in  favor  of  the  ban;  the 
balance,  most  of  which  were  form 
letters  and  postcards,  opposed  the 
smoking  ban.  The  letters  and  cards 
received  by  DOT  since  )une  8, 1986.  are 
available  for  review  in  the  Rules  Docket 

Discussion  of  the  Comments 

Comments  on  the  flnal  rule  wese 
invited  to  be  submitted  between  Apvd 
23. 1988.  and  May  31, 1988.  The  FAA  has 


Mviewed  all  of  the  comments  received 
19  to  December  31. 1988.  The  coiiiments 
end  the  FAA's  disposition  of  the 
oemments  are  discussed  below. 

The  FAA  received  122  comments:  79 
•epporting  the  rule,  36  opposing  the  rule, 
end  7  neutral.  Ninety-three  comments 
received  were  frt>m  private  citizens. 
Twenty-one  comments  were  received 
boBatedical  and  health  organizations. 
Hw  lemaining  8  comments  received 
were  from  airline  industry  and  union 
osganizations.  a  consumer  action  group, 
ane  air  carrier,  and  a  representative  of 
the  tobacco  industry. 

The  private  citizen  commenters 
oppo<ied  to  the  rule  recommended  that 
die  FAA  repeal  the  ban.  Because  the 
smoking  ban  was  cofigressionatly 
mandated,  only  Congress  can  repeal  the 
smoking  ban. 

The  private  citizen  commenters 
supporting  the  rule  and  the  comments 
received  from  the  medical  and  health 
oiiganizations  recommended  that  the 
FAA  extend  the  smoking  ban  to  include 
Qights  longer  than  2  hours  and  to  extend 
the  ban  beyond  the  April  1990 
expiration  date. 

At  this  time,  scientific  evidence  has 
Bot  sufficiently  established  that  there  is 
a  significant  health  risk  to  nonsmoking 
passengers  and  crewmembers,  while  on 
board  an  aircraft,  when  other 
passengers  are  smoking  and  the  existing 
^a»riciMi^  regulations  are  enforced.  DOT 
iscondecting  a  study  to  identify  the  type 
and  level  of  contaminants  created  by 
smoking  aboard  aircraft  and  the  health 
risks  such  contaminants  may  pose  to 
nonsmoking  passengers.  With  the 
information  provided  from  the  DOT 
etudy,  and  upon  consideration  of  reports 
eed  studies  from  other  governmental 
agencies  and  scientific  and  medical 
flpoups,  options  for  mitigating  the 
exposure  to  smoking  contaminants 
eboard  aircraft  will  be  evaluated, 
farther  rulemaking  at  this  time  is 
pnemature. 

The  scope  and  duration  of  the  present 
smoking  ban  regulations  promulgated  by 
1km  FAA  were  intended  solely  to 
iniikHnent  the  congressional  mandate  to 
ben  smeking  aboard  aircraft.  Therefore, 
recommendations  to  extend  the  smoking 
Itan  in  duration  or  to  expand  the  scopu 
of  the  ban  to  flights  longer  than  2  hours 
are  beyond  the  scope  of  this  rulemaking. 
Recommendations  for  changes  to  the 
cengressional  mandate  that  bans 
smoking  should  be  directed  to  the 
Congress.  Legislation  was  introduced  in 
the  last  Congress  and  at  least  one  bill 
has  been  introduced  already  in  the  101st 
Congress  to  permanently  prohibit 
enoking  on  all  domestic  airline  flights. 
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The  remaining  8  comments  are 
discussed  below.  These  commenters 
addressed  the  FAA's  decision  to  apply 
the  smoking  ban  to  each  flight  segment 
of  2  hours  or  less  during  a  multistop 
flight,  use  of  the  North  American  Edition 
of  the  Official  Airline  Guide  (OAG)  to 
determine  which  flights  will  be  covered 
by  the  smoking  ban.  realistic  scheduling, 
compliance  and  enforcement  issues, 
tampering  with  smoke  detectors,  and  the 
requirement  to  keep  the  passenger 
information  signs  lit  during  flights  of  2 
hours  or  less. 

Flights  Covered  by  the  Smoking  Ban 

Flight  Segments 

One  commenter  stated  that  the  FAA's 
determination  to  apply  the  smoking  ban 
to  each  flight  segment  of  2  hours  or  less 
during  a  multistop  flight  ignores  what 
the  commenter  believes  is  the  intent  of 
Congress  to  strike  a  balance  between 
the  needs  of  smokers  and  nonsmokers 
aboard  aircraft.  By  applying  the  smoking 
ban  to  each  flight  segment  of  2  hours  or 
less,  a  passenger  who  is  on  board  an 
aircraft  that  makes  several  stops  before 
arriving  at  its  final  destination  will  be 
prevented  from  smoking  for  the  entire 
length  of  the  trip  if  each  flight  segment 
of  the  trip  is  2  hours  or  less.  The 
commenter  recommended,  for  the 
purpose  of  applying  the  smoking  ban, 
that  a  multistop  flij^t  be  considered  one 
flight,  rather  than  considering  each  fli^t 
segment  of  a  multistop  flight  as  a 
separate  flight 

Congress  made  no  apparent 
distinction  between  flights  of  2  hours  or 
less  and  flights  that  are  segments  of 
multiple-flight  itineraries  (flight 
segments).  Such  flight  segments  are 
listed  individually  in  schedules  as 
nonstop  flights  and,  for  many 
passengers,  a  nonstop  flight  segment  is 
an  entire  flight.  The  FAA  determined 
.that  Con^ss  intended  to  provide 
passengers  on  nonstop  flights  of  2  hours 
or  less  a  smoke-free  flight  even  if  that 
flight  may  continue  after  landing  to 
another  destination. 

Use  of  the  Official  Airline  Guide 

Another  commenter  stated  that  the 
FAA's  determination  to  apply  the 
smoking  ban  to  each  flight  of  2  hours  or 
less  listed  in  the  OAG  is  too  narrow. 
The  commenter  recommends  that  the 
smoking  ban  apply  to  all  flights  of  2 
hours  or  less,  including  charter  flights 
which  are  not  listed  in  the  OAG.  The 
conunenter  raised  two  concerns:  (1) 
many  flights,  although  not  scheduled, 
are  2  hours  or  less  and  passengers 
aboard  such  flights  should  benefit  from 
the  smoking  ban;  and  (2)  air  carriers 
may  stop  publishing  their  flights  in  the 
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OAG  and  thereby  avoid  compliance 
with  the  smoking  baiL 

Charter  flights  are  not  scheduled 
flights.  Because  the  congressional 
mandate  requires  that  the  smoking  ban 
be  applied  to  scheduled  flights, 
nonscheduled  flights  of  2  hours  or  less 
are  unaffected.  "Hierefore,  applying  the 
ban  to  charter  flights  is  beyond  the 
scope  of  this  rulemaking. 

While,  hypothetically,  an  air  carrier 
might  remove  a  flight  listing  from  the 
OAG  to  avoid  complying  with  the 
smoking  ban.  the  FAA  concluded,  as 
noted  in  the  preamble  to  the  rule,  that 
competitive  and  marketing  pressures 
would  discourage  this  action.  The  FAA 
invited  comments  on  its  conclusion  (52 
FR  12359;  April  13, 1988).  No  comment  or 
complaint  has  been  received  regarding 
the  removal  of  a  flight  listed  in  the  OAG. 

One  commenter  suggested  that  the  air 
carriers  be  allowed  to  use  sources  other 
than  the  OAG  to  determine  scheduled 
flight  times.  The  computer  reservation 
system  was  recommended  as  one 
alternative  to  the  OAG.  The  FAA 
determined  that  passengers,  air  carriers, 
and  FAA  inspectors  should  use  the 
same  resource  to  determine  which 
flights  are  subject  to  the  smoking  ban. 
Thus,  a  comprehensive  and  accessible 
list  of  scheduled  flights  must  be 
available.  The  OAG  is  such  a  list  It 
contains  the  operations  of  all  major  air 
carriers  offering  scheduled  flights.  Any 
such  flights  that  are  not  listed  in  the 
OAG  would  almost  certainly  be  utilizing 
aircraft  with  less  than  30  seats  where 
smoking  is  totally  banned  afready.  (14 
CFR  252.5)  In  addition,  the  flight 
information  in  the  OAG  is  readily 
available  to  passengers  who  want  to 
determine  whether  smoking  will  be 
prohibited  on  a  particular  flight  Thus, 
because  of  its  accessibility  and 
widespread  use  and  acceptance,  the 
FAA  continues  to  believe  that  the  OAG 
is  the  best  means  for  determining  which 
scheduled  flints  are  covered  by  the 
smoking  ban. 

Realistic  Scheduling 

Congress  required  that  the  smoking 
ban  apply  to  flights  scheduled  for  2 
hours  or  less,  notwithstanding  the  actual 
duration  of  the  flight.  One  commenter 
stated  that  many  flights  scheduled  for  2 
hours  or  less  take  longer  and  that 
passengers  on  such  flights  will  be 
required  to  refrain  from  smoking  for  a 
longer  period  of  time  than  intended  by 
Congress.  To  prevent  the  ban  from 
applying  to  scheduled  flights  that  are 
likely  to  exceed  2  hours,  the  commenter 
suggested  that  the  FAA  require  the 
airlines  to  adjust  their  schedules,  as' 


reported  in  the  OAG,  by  incorporating 
an  avc-age  delay  factor  that  would 
ensure  accurate  listings. 

This  comment  should  be  addressed  as 
a  scheduling  issue  which  is  more 
appropriately  within  the  regulatory 
jurisdiction  of  the  Office  of  the 
Secretary  of  Transportation  (OST).  OST 
rules  already  regulate  "unrealistic 
scheduling,"  which  is  defined  as  a 
prohibited  unfair  or  deceptive  practice 
(14  CFR  399.81(a)).  Persons  with 
evidence  of  unrealistic  scheduling  by  a 
particular  air  carrier  should  provide  it  to 
OST.  OST  rules  also  require  air  carriers 
to  report  their  on-time  performance  to 
OST  and  to  include  an  on-time 
performance  code  for  each  flight  in  their 
computerized  reservation  systems  (14 
CFR  234.4).  Thus,  a  regulatory  deterrent 
to  unrealistic  scheduling  is  already  in 
place. 

Compliance  and  Enforcement 

The  preamble  to  the  final  rule  states 
that  the  FAA  expects  air  carriers  to 
enforce  the  prohibition  on  smoking  (52 
FR  12360;  April  13. 1968).  One 
commenter  requested  that  the  FAA 
clarify  the  statement  made  in  the 
preamble  concerning  this  duty  of  the  air 
carrier. 

The  FAA  expects  air  carriers  to  make 
reasonable  efforts  to  assist  in  the 
enforcement  of  the  rule  implementing 
the  smoking  ban.  There  is  no  indication 
that  air  carriers  are  not  making  such 
efforts  or  that  air  carriers  do  not 
understand  how  to  do  so. 

Two  commenters  suggested  that  the 
FAA  amend  the  rule  to  include 
provisions  that  the  air  carriers  take  such 
steps  as  are  necessary  to  obtain  a 
positive  identification  of  the  violator 
including,  if  necessary,  the  notification 
of  police  authorities  at  the  aiiport  who 
can  meet  the  passenger  and  request 
identification.  One  of  these  commenters 
also  suggested  that  the  regulations 
require  air  carriers  to  report  violations 
to  the  FAA  within  48  hours  of  being 
informed  that  the  violation  occurred  and 
that  the  FAA  notify  the  alleged  violator 
within  7  days  of  notification  from  the  air 
carrier.  The  commenter  is  concerned 
that  many  violations  may  go  unreported 
if  such  provisions  are  not  included  in  the 
regulations. 

The  FAA  expects  smoking  ban 
enforcement  to  be  similar  to 
enforcement  of  any  other  Federal 
Aviation  Regulation  (FAR).  If  a 
passenger  violates  the  smoking  ban.  the 
air  carrier  should  submit  the  appropriate 
information  to  the  local  FAA  Flight 
Standards  District  Office  (FSDO)  so  that 
the  FAA  can  investigate  the  violation. 
The  FAA  does  not  believe  that 
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enferceoMBt  olthe  HBoking  ban  nqam* 
the  prMenoe  «f  a  local  enfotcoBant 
officer  or  FAA  repraeentathre  at  the  gate 
to  iauBadiately  initiate  enforcement 
actions.  However,  if  a  passeqger  who  is 
vlolatinf  the  smoking  ban  intuinres 
with  a  crewmember  while  ibe 
uewmember  is  performing  his  or  her 
duties,  a  pilot  in  command  may  request 
the  presence  of  a  law  enforcement 
officer  at  the  gate. 

Limitii^  the  time  period  for  a  pertoa 
to  report  a  violation  may  actually 
decreaae  the  number  of  violatiasu 
raportad  to  the  FAA.  Air  carriers  would 
not  report  violationa  if  they  could  not 
submit  the  informatioa  within  the  4B- 
hour  time  Umitation.  The  FAA  prefers  to 
have  as  many  violations  reported  as 
possible  despite  the  amount  of  time  the 
air  carrier  needs  to  submit  the 
information.  Similarly,  after  an  air 
carrier  reports  a  violation,  FAA 
personnel  must  determine  whether  the 
violation  can  be  pursued.  To  make  this 
detemrination.  FAA  personnel  must 
obtain  tiie  crewmembers'  statements. 
Obtaining  these  statements  often 
requires  more  than  7  days:  however,  it  is 
not  until  dieee  steps  are  taken,  that  Him 
alleged  violator  is  notified.  Therefore, 
the  FAA  has  determined  that  time 
limitations  on  the  air  carriers  would 
decreaae  the  number  of  violations 
reported  and,  a  requiremeBt  that  the 
FAA  matify  an  alli^  violator  within  7 
days  would  not  provide  the  FAA  with 
sufficient  time  to  open  an  investigatiMi. 

Tampering  and  Diaobhng  Smoke 
DetBCton 

Several  comments  addressed  the 
rule's  provisions  governing  smoke 
detectors  in  aircraft  lavatories.  One 
comoienler  suggested  that,  as  of  January 
1, 1989,  the  statement  that  tampering 
with  smoke  detectors  is  prohibited 
should  be  eliminated  from  the  pre-flight 
briefing  bMause.  on  January  1. 198a 
1 121.317(e)  of  the  FAR  will  require  a 
placard  in  all  aircraft  lavatories  stating 
this  same  information.  Although  the 
placards  will  be  legible  to  most 
passengers  using  the  lavatory,  there  may 
be  some  passengers  who  cannot  or  may 
not  see  or  read  the  sign.  In  the  interest 
of  safety  and  because  a  violation  may 
subject  a  passenger  to  a  civil  penalty  of 
up  to  $2,000,  the  FAA  has  determined 
that  an  audible,  as  well  as  a  visual 
warning  is  appropriate.  By  including  the 
statement  in  the  briefing,  all  passengers 
will  receive  notice  of  the  potential 
penalty  for  tampering  with  smoke 
detectors. 

Considering  the  possibility  that  the  2- 
hour  smoking  ban  might  increase 
surreptitious  smoking  aboard  aircraft 


the  FAA  sought  oomments  on  the  need 
for  tamper-resistant  amoke  detectors  (52 
FR 12350;  April  IS.  1986).  Several 
commenters  stated  that  passengers  who 
instet  OB  imtJkin^  can  easily  disable  tiie 
smoke  detectors.  Some  commenters 
suggested  that  the  FAA  require  "tamper- 
resistaal"  smoke  detectors  and  others 
suggested  "tamper-fwoof"  detectors.  Hie 
commenters  recoaimeaded  a  variety  of 
approaches,  such  as:  installing  the 
smoke  detectors  behind  the  ceiling 
panel,  developaient  of  a  technical 
standard  order  which  would  require  that 
an  audible  and/or  visual  signal  be 
provided  to  the  flight  or  cabin 
crewmembers  when  tampering  occurs, 
and  requirements  that  smoke  detectors 
be  upgraded  so  that  they  are  as 
sensitive  as  the  existing  technology  will 
permit.  In  addition  to  soliciting 
comments,  the  FAA  contacted  local 
FAA  inspectors  to  determine  whether 
passengers  are  tampering  with  smoke 
detectors.  The  information  received 
from  our  requests  for  comments  and 
from  the  local  FAA  maintenance 
inspectors  indicates  ftat  th«e  has  been 
seme  tampering  with  smoke  detectors. 

During  a  Houae  Appropriations 
Commifttae  hearing  on  F^ruary  24, 1068, 
Representative  Ridiard  Durt>in 
reoommended  that  the  FAA  require  air 
carriers  to  inataH  placards  statkig 
"Federal  law  provides  for  a  penalty  of 
up  to  92,080  for  taoipering  with  the 
smoke  detector  installed  in  this 
lavatoiy"  in  every  lavatory  equipped 
with  a  amoke  detector.  The 
recommendation  was  accepted,  and  the 
rule  requires  that  these  placards  be 
installed  before  January  1. 1989.  The 
FAA  believes  that  these  placards  will 
help  deter  passengers  from  tampering 
with  the  SBwke  detectors.  In  addition, 
the  FAA  will  issue  an  Action  Ntotice  to 
all  Principal  Maintenance  Inspectors 
requiring  the  inspectors  to  conduct  a 
survey  and  to  report  the  results  of  the 
survey  to  the  Flight  Standards  division 
within  30  days.  The  action  notice  will 
help  obtain  Oie  information  necessary  to 
determine  whether  or  not  further 
rulemaking  is  necessary  and  if  so,  what 
action  should  be  taken  to  prevent 
tampering  widi  smoke  detectors. 

Passenger  Information  Signs 

In  addition  to  the  passenger  briefings, 
the  FAA  chose  to  inform  passengers  of 
the  no  smoking  requirement  on  flights  of 
2  hours  or  less  by  keeping  the  passenger 
information  signs  lit  during  the  flight. 
This  method  was  chosen  for  the 
following  reasons:  (1)  all  airplanes  used 
in  operations  under  Part  121  of  the  FAR 
and  all  airplanes  with  more  than  19 
passenger  seats  used  in  operations 


under  Part  ISS  of  tfie  FAR  must  be 
equipped  witti  these  signs;  (2)  such  signs 
have  always  been  used  to  iirform 
passengers  when  smoking  is  not 
allowed;  and  (3)  passengers  are 
accustomed  to  such  signs.  However,  in 
the  preamble  to  the  final  rule,  the  FAA 
solicited  comments  on  whether  Ute  use 
of  these  signs  is  the  best  means  of 
notification  and  whether  any  alternative 
means  would  be  better  (52  FR  12^9; 
April  18,  MB^.  The  FAA  received  one 
comment  on  this  issue. 

The  commenter  stated  that  the 
passenger  inSoimation  signs  were  not 
designed  for  continuous  operation.  The 
commenter  recommended  Ast  the  rule 
ailaw  akoaniers  to  choose  betweea 
kecyiiV  <be  ^asenga-  intermatioB  a^gns 
lit  ar  pouting  "no  amoking"  ai^s  in 
designated  areas  of  the  pasaeoger  cabin. 

Tlw  FAA  &ds  that  d»  alteooative 
presented  by  the  coauneoter  would  not 
be  an  afiactive  way  to  carry  out  the  baa. 
Passenger  iniormation  signs  are 
positioned  ae  that  every  passenger  can 
see  a  sign  while  seated.  A  passenger's 
field  of  viaioB  is  limited  while  seated  in 
an  aircraft  and  posted  signs  may  not 
always  be  visible,  theieiate,  posted  no 
smokiag  signs  might  not  provide 
sufficient  notioe  of  the  smakiag  ban  to 
all  passengers.  Furthnmore,  it  is 
important  that  the  an-  carriers  netity 
passengers  of  the  smoking  baa  in  a 
consisteat  manner.  Unifoimity  of 
notification  wiU  reduce  confusion 
concerning  whether  the  baa  apiiUes  to  a 
particular  flight 

Ontimious  use  of  the  passenger 
informatton  signs  will  not  deteriorate 
the  signs.  Aldioi^  the  air  carrier  may 
need  to  replace  the  li^  bulbs  ased  in 
the  signs  more  frequently,  this  should 
not  cause  a  substantial  inconvenience. 
The  bulbs  used  in  the  passenger 
information  signs  have  a  useful  Uie  of 
approximately  74)00  hoars,  in  addition, 
the  signs  are  installed  with  two  bufos  so 
that  the  signs  dim  somewhat  before  both 
bulbs  bum  out  'Hiis  gives  the  air  carrier 
sufficient  time  to  change  die  bulbs 
before  the  sign  is  inoperable.  Because  no 
effective  attemative  to  the  passenger 
information  signs  has  been  presented, 
and  because  use  of  the  passenger 
information  signs  create  no  appreciable 
additioaal  buidea  on  the  air  carrier,  the 
FAA  wiU  continue  to  require  that  the 
passenger  information  signs  be  used  to 
infom  pasaengers  that  a  flight  is  a 
nonsa«A(iag  flight 

Issued  in  Washington,  DC  on  May  18, 1968. 
DanMC  Bsmoetle. 

Acting  Director.  Kght  Standards  Service. 
[FR  Doc  88-12628  Filed  5-26-89: 8:45  am] 
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22852 

67 21 580 

71 18538.  18667.  18668. 

19195. 19196. 19389. 

19860.20145,20146. 

21345,21432-21434. 

21526,21629,21971. 

22307. 22445-22448. 
22844 

75 21434 

141 22732.  22735.  22852 

143 22732.  22735 

170 22698 

15  CFR 

Ch.  VII 19355 

770 21937 

771 19883,  21937 

774 18489,  21937 

775 21050 

779 18489.  21937 

799 18489.  20783 

942 2241 7 

1 1 50 1 9356 

PropoMdRulM; 

942 22449 

2006 22310 

16  CFR 

0 1 9885 

3 .7. 1 8883 

13 19358.  19359 

305 21051,21196 

453 1 9359 

803 21425 


13 18539, 18541, 18544, 

19912,19915,21435 

401 18906 

453 21 972 

703 21 070 

17  CFR 

1 22426 

3.„ 1 9556 

6 22426 

30 21 599-21 61 4 

31. 22426 

145 19556. 19886 

21 1 22427 

231 22427 

240 20524 

241 22427 

271 22427 


.22314 


250 

16  CFR 


154 

21197.21199 

157„ 

260 

.21199 
.21199 

271 

284 

.19161 
21199 

385 

21197,21199 

388 

.21198 

19  CFR 

4 

19560,20380 

128 

.19561 

143 

.19561 

178 

.19561 

19^....:.... 

.21345 

PropoMd 
101 

RulM 

.19577 

177 

.21223 

20  CFR 

10 

.18834 

225 

.21202 

260 

.21202 

301 

.21202 

416 

.19162 

617 

.22276 

rrOpOSVO 

626 

RuIm: 

.19316 

636 

.19316 

638 

.19316 

675 

.19316 

676 

.19316 

677 ™ 

.19316 

678 

.19316 

679 

680 

J, — 

.19316 
.19316 

684 

.19316 

685 

.19316 

688 

.19316 

689 

.19316 

21  CFR 

5 „.. 

20381 

,  22278 

103 

.18651 

133 

.22740 

165 

.18651 

176 

.19360 

177 

178 

310 

19283 

..21052,  21618 

,  20381 
,21938 
.22585 

430 

..20783 

436 

442 

20382 

.20783 
..20783 

455 

20382 

.22838 

510 22741 

614 20235,22741 

520 19283,  20786,  22278 

556 20235 

558 _ 21939 

PfOpOSSO  RUMC 

1 09 1 9486 

509 1 9486 

864 201 47 

872 20962 

880 20147 

892 20962 

22  CFR 

212 22437 

1300 18886 

23  CFR 

PropoMd  RuiM> 

658 19196 

24  CFR 

1 1 1 . 20094 

200 1 9886 

280 22248 

570 21 166.  21388 

90S 20758 

960 20758 

990 1 8889 

25 21 978 

203 21978 

888 20659. 20660,  21812, 

22190 

25  CFR 

200 221 82 

750 221 82 

26  CFR 

1 19165, 19283, 19363, 

20527,20787,21224 

35a 18713 

301 19568.  21053,  21055 

602 19165,  19283,  19363, 

20527,20787,21055, 
21203 
PropOMd  Rutas: 
1 19390,  19409,  19732. 

20606.20861,21224. 
21437 

301 19578.  21073 

602 20606,  20861,  21073 

27  CFR 

ProcMMMi  RutoK 

5 21630 

19 21630 

28  CFR 

60 20123 

552 21392 

Propo— d  Rtii— ; 

75 18907 

29  CFR 

1601 20123 

1615 22742 

2200 1 8490 

2610 20837 

261 9 20838 

2676 20839 

PrapoMd  RuIm: 

1910 18798,  20672 

1 926 20672 


30  CFR 

845 1 9342 

931 20567 

FrepoMd  RutoK 

44 — „ —  1 9492 

250 20607 

761...- 19732 

785 1 9732 

816 19732 

817 19732 

904 22452 

906 20862 

913. 21630 

91 7 201 48.  22782 

918. 19923 

925 1 9923 

926. 21228 

948 22783 

31  CFR 

1 03 20398,  21213 

210. 20568 

316 19486.  20476 

342 19486.  20476 

351 19466,  20476 
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.21527 


32  CFR 

169 21726 

199 20385 

369 1 9372 

518 18653 

536 21343 

706 18651.  18652 

PropOMd  RutSK 

Oea. 18547 

169 21631 

169a. -...21631 

33  CFR 

3 1 91 66 

100 18653,  18654.  19166. 

19167.20571,21940 
22437 

140 21 566 

143 21566 

146 21 566 

1 51 22546 

165 19168.  20571-20573. 

21940.22753 
PropoMdRutM: 

100 18668,  18670,  19405. 

20607.21074.21980. 
21982 

1 1 7 201 49.  22785 

166 20235 

167 20235 

326 20608 

34  CFR 

75 21752 

76 21 752 

77 21 752 

78 21752 

81 19512.  21622.  21726 

200 21 752 

204 21 752 

205 20052 

212 22278.  00000 

250 20480 

251 1 9334 

252 20480 

253 „ 20480 

254 20480 

255 20480 


256 20480 

257 20480 

258 20480 

263 21 576 

280 19506.  21 164 

548 18488 

757 1 8840 

758 1 8840 

PropoMtl  RuIm: 

755 22552 

36  CFR 

13. 18491 

251 22588 

PropoMdRulM: 

9 - 1 941 1 


37  CFR 

202. 


.21059 


1- 18671.  18907.  19288. 

20670 

2 18907. 19286,  20670 

301 „ 21 451 

309 21451 


36  CFR 

17 

21 


...20840,22754 
- 21214 


1 

8 

21 

36. 


39  CFR 

232........ 


...21229 
...18550 
...21230 
...20398 


.20526 


265 -....21235 

3001 1 9924.  2231 7 

40  CFR 

22 21 1 74 

Sa 18494.  19169-19173. 

19372.20389.20574. 

20577.20845,21059. 
22754 

60 18495. 18496.  21344 

61 1 8498 

81 18498.  21059.  21216, 

21904,22054 

122 18716 

123 18716 

1 24 1 871 6 

1 35 20770 

1 44 21 427 

180 20124,  20125,  21220, 

21427, 22438 

261 18503.  18505,  19888, 

20580,21941 

268 1 8836 

271 19184.  20847.  20849. 

21953.22278.22439 

272 20851 

302 22524 

355 22543 

501 18716 

700 21 249 

750 21 622 

761 22594 

796 -.. 21063 

798 21063 

PropoMd  RuIm: 

52 18551.  18911.  20150, 

201S3. 20613. 20863, 
20865,22453 
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141.. 
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300 19526,  22456 

372 20668 

421 22838 

790. 2T237 


799-. 


-21240 


41  CFR 

Ch.  101 20354 

1 01  -7 20355 

1 01  -50 1 8506 

1 05-68 1 8506 

Subtitle  F 20355-20360 

Ch.  301 20262 

Ch.  302 ^ 20262 

Ch.  303 20262 

Ch.  304 20262 
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400 

433....—. 


21065 
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41Z 19636 

43  CFR 
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3160 21075 

8365 21 623 

8370 22786 

44  CFR 

59 21 888 
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67 21 954 

206 22162.22173 

Prop<MMl  RuIm: 

59 21 889 

60 21 889 

67 20157.  20615.  21963 


45  CFR 

1351 


.20853 


232 22457 

233 -.  191 97 

234 22457 

235 22457 

301 22325 

302 22325 

303 22325 

304 22325 

306 22325 

1 633 22787 

46  CFR 

1 0 21 246 

1 5 21 246 

50 1 9570 

71 _„ 19570 

91 1 9570 

98 1 9570 

1 07 1 9570 

1 1 0 1 9570 

1 53 1 9570 

1 54 - 1 9570 

1 70 1 9570 

189 19570 
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129.. 

130. 

131. 
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580 201 27 


.20670 
.20006 
.20006 
.20006 

.20006 
.20006 

20006 

20006 

20006 

— 20006 

— 20006 

— 20006 

20008 

20006,22606 
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20006 
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201- 
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47  CFR 

1 19373,  19374.  19638 

22 — 20962 

32 — 22756 

.19836 

1966 

.21248 

.18654 


61. 
65.. 
68.. 
69- 


73 18506.  18507.  ie 

18890.19374.19572. 
20856.21221,21222. 
22280,22281.22595 

7a - 20655 

94 19575 

96 20476 

97 19375 


Ch.  I 19413 

2. 20669 

15 19925 

25. - 20669 

61 1 9846 

65 19646 

69 19646,  20673 

73 19415,  19416,  19578. 

20674,21088.21260- 

21262.22235.22336. 

22791 

76 .._ 20875 

80 20669 

87 20668 

90 2061 5 


1881^20488.22282 
20488.  21066.  22282 

20488.  22282 

-.19812 

19612.  20488.  22282 

20468,22282 

19812 
19812 
18507 
19812 


31- 
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38 

1M12 

37 

43 

..20488.21066,22282 

20488  22982 

44 
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21066.21067.22282 
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.18558,18631 
22337 

219 

„ 22337 
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22337 
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22337 

252 „.. 

22337 

552. 

1AQ19 

49CFR 
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.18820,20856 

178 

18820 

219 

22283 

383 

999flK 

571 
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.18890,20066,20082, 

21624 

1 8507-1 8S1 8 

1004 

21955 

1115 

.„ 19894 

rtopottd  nuin- 

383 

20875 

531 

21985 

564 

.20084.  21727 

571...1891^  20084.  21263, 

21727 

665 ?97iii 

1003 

20879 

1160. 

20879 

1162....... 

20879 

1168 

20879 

50CFR 

16 

..  M?W 

17 

20596 

204 

22758 

216 

.18519,21910 

229 

21910 

301 

19895 

611 

.18903.  21910 

661 

663 

672 

675 

.19185, 

..18658 
..18519 

19798.  19904, 

20603 

18903,20603 

,  18526,  19375 

18519 

17 19416,20616,20619. 

21632,21635 

32 20623 

33 20623 

611 19510,  18683,  19199, 

21343 

650 21 640 

675 19199,  21343 

UST  OF  PUBUC  LAWS 

Not*:  No  public  bills  «yMch 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  today's  Utt  of  PuMe 
Laws. 
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The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 

Administration  of 
George  Bush 


weekly  Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcenrtents.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  confererKes,  person- 
nel appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  iridexes  are  published 
(>eriodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  annour)cements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscriptions  Order  Form 


Oo« 


Code 


6466 


DYES 


Charge  your  order. 
Its  eaayl 


Qufot  Ofdsts  iray  be  Wtttnnti  to  ttw  GPO  ordef 
desk  «  (2(B)  783-3238  tnm  8:00  am  10  4-00  p  m 
easMm  tm*.  Mondiy-fndiy  (oam  IwMiys) 


please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  SO  I  can  keep  up  to  date  on 
Presidential  activities. 

O  $96.00  First  Class  IZl  $55.00  Regular  Mail 


1 .  The  total  cost  of  my  order  is  $ All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 


2. 


(Company  or  personal  name) 


(Additional  address/atiention  line) 


3.  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of 
Documents 

LJ  GPO  Deposit  Account 


l-D 


(Street  address) 


I    I  VISA  or  MasterCard  Account 


(City,  Siate.  ZIP  Code) 
(  ) 


m 

Thank  you  tor  your  order! 

(Credit  card  expiration  date) 

(Daytime  phone  including  area  code) 

(Signature)  (Rm.  i-20-89> 

4.  Mail  To:  Superintendent  of  Docunients,  Government  Printing  Office,  Washington,  D.C.  20402-9371 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  (he  Federal  Register.  National  Archives  and 
Records  Administration.  Washington.  DC  20408.  under  the 
Federal  Register  Act  (49  Stat.  500.  as  amended:  44  U.S.C.  Ch. 
15)  and  the  regulations  of  the  Administrative  Committee  of  the 
Federal  Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents.  U.S.  Government  Printing  OfTice. 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  O^ice  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
'  issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers 
for  $340  per  year  in  paper  form;  $195  per  year  in  microfiche 
form:  or  $37,500  |>er  year  for  the  magnetic  tape.  Six-month 
subscriptions  are  also  available  at  one-half  the  annual  rate.  The 
charge  for  individual  copies  in  paper  or  microfiche  form  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound,  or  $175.00  per  magnetic  tape.  Remit  check  or  money 
order,  made  payable  to  the  Superintendent  of  Doctmients,  U.S. 
Government  Printing  Office.  Washington.  DC  20402,  or  charge  to 
your  GPO  Deposit  Account  or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

How  To  Cite  This  Publicatioii:  Use  the  volume  number  and  the 
page  number.  Example:  54  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 

PUBUC 

Subscriptioas: 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  public  subscriptions 

202-783-3238 
275-3328 
275-3054 

Single  copies/back  copies: 

Paper  or  flche 

Magnetic  tapes 

Problems  with  public  single  copies 

783-3238 
275-3328 
275-3050 

FEDERAL  AGENCIES 

SubscriptioDs: 

- 

Paper  or  fiche 

Magnetic  tapes 

Problems  with  Federal  agency  subscriptions 

S23-5240 
275-3328 
523-5240 

FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulation*. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  pubUc  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON.  DC 

WHEN:    June  15:  at  9:00  a.m. 
WHERE:    Office  of  the  Federal  Register, 
First  Floor  Conference  Room, 
1100  L  Street,  NW.,  Washington.  DC 
RESERVATIONS:  202-523-5240 


Regulation  Identifier  Numbers  (RINs) 

Agencies  have  begun  including  a  Regulation  Identifier 
Number  in  the  headings  of  their  Federal  Register 
dociunents.  RINs  also  appear  in  entries  listed  in  the 
Unified  Agenda  of  Federal  Regulations,  which  is 
published  in  the  Federal  Register  in  April  and  October  of 
each  year.  Assigning  RINs  makes  it  easier  for  the  pubUc 
and  agency  managers  to  track  the  entries  at  the  various 
stages  of  their  development. 


For  other  laiaphona  Dumber*.  *m  the  Reader  Aid*  *actioa 
at  the  end  of  lliis  i**ua. 
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Agenqf  for  International  Development 

NOTICES 

Housing  guaranty  programs: 

Indonesia.  22968 

Tunisia,  22969 

Agency  for  Toxic  Sut>stances  and  Disease  Registry 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Health  assessments  and  consultations  by  State  health 
departments.  22951 

Agriculture  Department 

See  Federal  Grain  Inspection  Service;  Forest  Service 

AlcotKH,  Drug  AiMise,  and  Mental  Health  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Methodologic  research  for  multi-site  epidemiologic 

surveys  of  mental  disorders  in  child  and  adolescent 
I        populations,  22953 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
National  Center  for  Advanced  Technologies,  Inc.,  22971 

Army  Department 

See  also  Engineers  Corps 
NOTICES 
Meetings: 
Science  Board.  22928 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration 

Defense  Department 

See  also  Anny  Department;  Engineers  Corps 

NOTICES 

Agency  information  collection  activities  imder  0MB  review, 

22328 
Meetings: 
Defense  Manufacturing  Board,  22928 

Drug  Enforcement  Administration 

NOTICES 

Schedules  of  controlled  substances;  production  quotas: 
Schedules  I  and  11 — 
1989  aggregate;  correction,  22973 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Fund  for  Innovation  in  Education — 
Comprehensive  school  health  education  program,  23190 
Computer-based  instruction  program,  23190 
Innovation  in  education  program,  23191 


Employment  and  Training  Administration 

NOTICES 

Federal-State  imemployment  compensation  program: 
Unemployment  insurance  program  letters — 
Federal  imemployment  insurance  law  interpretabon. 
22973 
Meetings: 
Job  Corps  Advisory  Committee,  22981 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission 

NOTICES 

Grant  and  cooperative  agreement  awards: 

Albert  Engineering,  22931 

American  Iron  and  Steel  Institute,  22931 

University  of  Oklahoma,  22932 

Utah  Transmission  Corp.,  22932 
Meetings: 

International  Energy  Agency  Industry  Advisory  Board, 
22932 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 

Manatee  County,  FL,  22929 
Grants  and  cooperative  agreements:  availability,  etc.: 

Technical  assistance  demonstration  program,  22929 

Environmental  Protection  Agency 

RUIXS 

Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
Maine,  22895 
Air  programs:  State  authority  delegations: 

Nevada,  22888 
Air  quality  implementation  plans;  approval  and 
promulgation:  various  States: 
Colorado,  22892 
Connecticut,  22890 
Maryland,  22893 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Isomate-M  (pheromone  dispensers);  exemption.  22898 
Superfund  program: 

Small  cost  recovery  claims;  arbitration  procedures,  23174 
PROPOSED  RULES 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Volatile  organic  compounds  (VOC]  emissions — 
Process  equipment  (valves,  flanges  and  connections, 
etc.):  test  methods,  22920 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Illinois,  22919 
Ohio,  22915 
Hazardous  waste: 
Identification  and  listing — 
Exclusions;  correction,  23013 
NOTICES 
Meetings: 

Science  Advisory  Board,  22942 
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Toxic  and  hazardous  substances  control: 

Premanufacture  notices  receipts,  22942.  22944 
(2  documents] 

Executive  Office  of  the  Preeident 

See  Presidential  Documents 
Federal  Aviatton  Adminletration 

mJLES 

Airworthiness  directives: 

Aerospatiale.  22878 

British  Aerospace.  22880,  22882 
(2  documents) 

General  Electric  Co..  22883 

Learjet  22879 
VOR  Federal  airways.  22884 

PROPOSED  RULES 

Airworthiness  directives: 
Boeing.  22908 
British  Aerospace,  22909 
McDonnell  Douglas.  22911 
Airworthiness  standards: 
Transport  category  airplanes — 
Electrical  and  electronic  systems  lightning  protection. 
23164 
Transition  areas,  22913.  22914 
(3  documents) 

Federal  Communlcatlont  Commiesion 

NOTICES 

Meetings;  Sunshine  Act,  23017 
Applications,  hearings,  determinations,  etc.: 
Aldridge.  Joe  L.  et  al.  22948 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Florida  et  al.  22897 
NOTICES 

Agency  information  collection  activities  under  0MB  review, 

22949 
Disaster  and  emergency  areas: 

Louisiana.  22949 

North  Carolina,  22950 

North  Dakota,  22950 

Texas.  22950 
Meetings: 

National  Fire  Academy  Board  of  Visitors,  22950 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Huber.  Margaret  L.  et  al..  22933 

Soledad  Energy  Partnership.  22934 
Environmental  statements;  availability,  etc.: 

Hydro-West.  Inc..  22935 
Meetings;  Sunshine  Act.  23015 
Natural  gas  certificate  fllings: 

Kentucky  West  Virginia  Gas  Co.,  22935 

KN  Energy,  Inc..  22935 

Northwest  Pipeline  Corp.,  22935 

Questar  Pipeline  Co.,  22936 

Stingray  Pipeline  Co.  et  al.  22936 
Natural  gas  companies: 

Small  producer  certificates,  applications.  22939 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  22940 


Midwestern  Gas  Transmission  Co..  22940 
North  Penn  Gas  Co..  22941 
PacifiCorp.  22941 
I    Rotherwood  Eastex  Gas  Storage  Services,  22941 
Transcontinental  Gas  Pipe  Line  Corp..  22941 
Williston  Basin  Interstate  Pipeline  Co..  22942 

Federal  Grain  Inspection  Service 

NOTICES 

Grain  standards: 

Rapeseed,  common  and  turnip.  22924 
Hard  Red  Winter  wheat  protein  determinations;  near 
infrared  reflectance  instruments  calibration.  22924  < 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Berks  County.  PA.  23009 

Federal  Maritime  Commission 

NOTICES 

Agreements  Tiled,  etc.,  22951 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Chinese  river  dolphin.  22905 

NOTICES 

Endangered  and  threatened  species  permit  applications. 
22968 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Sponsor  name  and  address  changes — 
Fennenta  Animal  Health  Co.,  22885 
Pegasus  Laboratories,  Inc.,  22885 
NOTICES 

Animal  drugs,  feeds,  and  related  products: 
Export  applications — 
Enrofloxacin  injectable  solution.  22953 
Enrofloxacin  solution.  22954 
Human  drugs: 
Patent  extension;  regulatory  review  period 
determinations — 
Paraplatin.  22954 

Foreet  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 
Columbia  River  Gorge  National  Scenic  Area,  OR,  22924 

Meetings: 
Mono  Basin  National  Forest  Scenic  Area  Advisory  Board, 
22925 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry; 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration:  Food  and  Drug  Administration;  Health 
Care  Financing  Administration;  Health  Resources  and 
Services  Administration;  Social  Security  Administration 

Health  Care  Hnandng  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations.  22955 


Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Family  medicine — 
Departments  establishment.  22956 

Housing  and  Urt>an  Development  Department 

RULES 

Public  and  Indian  housing: 

PHA-owned  or  leased  projects,  maintenance  and 

operation — 
Consolidated  supply  program  p'orchase  agreements; 
purchase  limitations.  22886 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
22959.  22960.  22965 
(3  documents) 

Interior  Department 

See  Fish  and  Wildlife  Service 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Commission 
NOTICES 

Meetings;  Sunshine  Act,  23017 

Interstate  Commerce  Commission 

NOTICES 

Rail  carriers: 
Rail  abandonments;  rights-of-way  used  as  trails,  22970 

Justice  Department 

See  also  Antitrust  Division;  Drug  Enforcement 

Administration 
NOTICES 

Joint  newspaper  operating  agreements: 

York  Daily  Record  and  York  Dispatch/York  Sunday 
News.  PA.  22970 
Pollution  control;  consent  judgments: 

A&F  Materials  Co..  22970 

Allegan  Metal  Finishing  Co..  22971 

Velsicol  Chemical  Corp.,  22971 
Privacy  Act: 

Systems  of  records.  22972 

Latwr  Department 

See  also  Employment  and  Training  Administration;  Mine 
Safety  and  Health  Administration;  Occupational  Safety 
and  Health  Administration 

RULES 

Freedom  of  Information  Act;  implementation: 
Uniform  fee  schedule  and  administrative  guidelines,  23142 

Mine  Safety  and  Health  Administration 

PROPOSED  RULES 

Mandatory  health  and  safety  standards: 
Pattern  of  violations;  identification  criteria  and 
procedures,  23156 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Literature  Advisory  Panel.  22982 
Media  Arts  Advisory  Panel.  22982 
Public  Partnership  Office  Advisory  Panel,  22982 


National  Highway  Traffic  Safety  Administration 

RULES  J 

Fuel  economy  standards: 

Passenger  automobiles;  petition  denied,  22899 
Motor  vehicle  safety  standards: 

Hydraulic  brake  systems — 
Indicator  lamps,  22904 

PROPOSED  RULES 

Motor  vehicle  theft  prevention  standards: 

Insurer  reporting  requirements,  22921 
NOTICES 
Motor  vehicle  safety  standards;  petitions,  etc.: 

Volvo  Cars  of  North  America.  23009 

National  Mediation  Board 

NOTICES 

Meetings;  Sunshine  Act,  23017 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Endangered  and  threatened  species: 
Chinese  river  dolphin,  22906 

NOTICES 

Endangered  and  threatened  species;  listing  and  recovery 

priority  guideUnes.  22925 
Inventions,  Government-owned;  availability  for  licensing. 

22927 
Permits: 
Marine  mammals.  22927 
Marine  mammals;  correction,  23018 

National  Science  Foundation 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Middle  school  mathematics  instruction  materials,  22982 

Nudear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Vermont  Yankee  Nuclear  Power  Corp..  22988 

Export  and  import  license  applications  for  nuclear  facilities 
or  materials.  22989 

Applications,  hearings,  determinations,  etc.: 
CommonwealUi  E^son  Co..  22987 
Houston  Lighting  &  Power  Co..  22987 
Iowa  Electric  Light  &  Power  Co.  et  al,  22988 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Safety  and  health  standards: 
Bloodbome  pathogens;  occupational  exposure;  human 
immunodeficiency  virus  (HIV),  hepatitis  B  virus 
(HBV),  etc..  23042 

Pacific  Northwest  Electric  Power  and  Conservation 
Planning  Council 

NOTICES 

Power  plan  amendments: 
Columbia  River  Basin  fish  and  wildlife  program  and 
Northwest  conservation  and  electric  power  plan, 
22989 

Personnel  Management  Office 

PROPOSED  RULES 

Pay  under  General  Schedule: 
Maximum  payable  special  rate;  employee  reassignment  tc 
non-special  rate  position 
Correction,  23018 
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Proclamation  5987  of  May  24,  1989 

National  Safe  Boating  Week,  1989 
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By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  lure  of  the  open  water  attracts  increasing  numbers  of  Americans  fo  the 
scenic  waterways  of  our  country  each  year.  Recreational  boating  has  become 
one  of  this  Nation's  most  popular  leisure-time  activities.  It  is  estimated  that 
more  than  70  million  Americans  will  take  to  the  water  this  year  to  enjoy 
fishing,  hunting,  waterskiing.  cruising,  sailing,  and  other  activities  involving 
the  use  of  a  boat. 

Unfortunately,  an  improperly  handled  boat  can  be  a  dangerous  or  even  deadly 
instrument.  More  than  one  thousand  persons  die  each  year  on  our  country's 
lakes,  rivers,  streams,  oceans,  and  bays.  National  Safe  Boating  Week  is 
proclaimed,  therefore,  as  an  appeal  to  all  Americans  to  respect  the  marine 
environment  and  to  operate  watercraft  in  a  safe  and  prudent  manner. 

Boating  remains  one  of  the  least  regulated  transportation  activities,  making  it 
imperative  that  all  pilots  be  familiar  with  safe  operating  procedures  as  well  as 
the  rules  and  courtesies  of  the  waterways.  Because  safe  boating  is  not  a 
simple  proposition  and  because  there  is  much  information  every  operator 
needs  to  know  before  going  out  on  the  water,  the  theme  of  the  1989  National 
Safe  Boating  Week  is  "Know  Before  You  Go."  All  boaters,  especially  those 
who  operate  small  vessels  for  fishing,  hunting,  and  other  sports,  need  to  know 
the  craft  they  are  using  and  the  environment  in  which  they  will  be  operating. 
Most  important,  all  boaters  should  know  their  own  personal  limitations  and 
responsibilities  so  they  do  not  lead  themselves  and  others  into  situations 
beyond  their  skill  or  physical  endurance. 

The  majority  of  boating  accidents  are  the  result  of  pilot  error  ignorance  and 
intoxication  are  major  threats  to  safety.  Boaters  should  be  aware  that  operat- 
ing a  vessel  while  under  the  influence  of  alcohol  or  drugs  is  not  only 
dangerous  and  irresponsible,  but  also  a  Federal  offense  punishable  by  sub- 
stantial civil  and  criminal  penalties.  Those  using  watercraft  must  be  well- 
informed,  sober,  and  prepared  to  deal  with  hazardous  situations. 

Safe  boating  is  the  responsibility  of  everyone  who  uses  America's  waterways. 
Let  us  all  join  with  the  Coast  Guard  Auxiliary,  the  U.S.  Power  Squadrons,  the 
American  Red  Cross  Water  Safety  Program,  and  the  other  member  organiza- 
tions of  the  National  Safe  Boating  Council  in  making  National  Safe  Boating 
Week  the  start  of  a  major  campaign  to  educate  boaters  to  "know  before  they 
go." 

In  recognition  of  the  need  for  boating  safety,  the  Congress,  by  a  joint  resolu- 
tion approved  June  4,  1958  (36  U.S.C.  161),  as  amended,  authorized  and 
requested  the  President  to  proclaim  annually  the  week  commencing  on  the 
first  Sunday  in  June  as  National  Safe  Boating  Week. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  June  4.  1989.  as  National 
Safe  Boating  Week.  I  also  invite  the  Governors  of  the  States.  Puerto  Rico,  the 
Northern  Mariana  Islands,  the  Virgin  Islands,  Guam,  and  American  Samoa 
and  the  Mayor  of  the  District  of  Columbia  to  provide  for  the  observance  of  this 
week. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-fourth  day 
of  May,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirteenth. 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  120 
[Rev.  8;  Aindt  31 

Business  Loans,  Fees 

AGENCY:  Small  Business  Administration. 
action:  Final  rule. 

SUMMARY:  This  Hnal  rule  changes  the 
present  regulation  with  respect  to  which 
fees  a  participating  lender  and  others 
may  charge  an  applicant  borrower  for 
services.  Major  changes:  a  lender  may 
charge  a  borrower  reasonable  packaging 
fees;  the  Agency  reserves  the  right  to 
review  fees  at  any  time  but  it  will  not 
automatically  review  and  evaluate  fees 
in  every  case;  if  a  lender  refuses  to 
refund  excessive  fees,  the  Agency  can 
suspend  or  revcJce  the  status  of  the 
lender  as  an  SBA  participating  lender. 

DATE:  This  rule  is  effective  May  30. 1989. 
FOR  FURTHER  WiPORMATION  CONTACT: 

Charles  R.  Hertzberg,  Deputy  Associate 
Administrator  for  Financial  Assistance, 
1441  L  Street  NW.,  Washington,  DC 
20416,  telephone  (202)  653-6574. 
SUPPLEMENTARY  INFORMATION:  On 
August  30, 1988,  the  Small  Business 
Administration  (SBA)  published  for 
comment  a  proposed  rule  change 
concerning  fees  (53  PR  33141).  Among 
the  changes  was  the  proposal  to  allow  a 
lender  to  charge  the  borrower 
reasonable  packaging  fees.  Also 
included  were  proposals  that  SBA 
would  no  longer  automatically  review 
and  evaluate  any  fees  but  that  it  would 
review  such  fees  upon  complaint  by  the 
borrower  and  that  it  would  reserve  the 
right  to  review  at  any  time.  SBA  would 
order  a  lender  to  refund  excessive  fees, 
and  a  lender's  noncooperation  could 
lead  to  its  suspension  or  revocation  of 
SBA  participation  status. 

SBA  received  27  comments  in  favor  of 
the  proposal  and  one  comment  from  a 


member  of  Congress  against  the 
proposal.  One  of  the  commenters 
suggested  that  SBA  put  in  the  rule  the 
existing  policy  which  forbids  a  lender 
from  sharing,  with  a  loan  packager  or 
referring  lender,  the  premium  it  may 
receive  on  the  sale  of  the  guaranteed 
portion  in  the  secondary  market.  This 
policy  has  been  existent  for  several 
years  but  has  not  been  reflected  in  the 
Agency's  regulation.  The  Agency  has 
adopted  this  suggestion.  Another 
commenter  suggested  that  SBA  limit  the 
amount  of  the  packaging  fee  to  no  more 
than  $2,000.  The  Agency's  experience 
has  been  that  when  a  cap  is  used  it 
invariably  becomes  the  floor.  The 
Agency  believes  that  its  personnel  are 
able  to  ascertain  what  is  not  reasonable 
in  the  various  geographic  parts  of  the 
country  and  can  so  advise  the  lenders. 
Accordingly,  the  Agency  did  not  adopt 
this  suggestion. 

Another  commenter  suggested  that 
SBA  use  a  time  frame  in  the  regulation 
during  which  a  borrower  could  complain 
about  the  fee.  SBA  did  not  adopt  this 
suggestion  since  it  did  not  want  to 
penalize  any  borrower  who  feels  it  has 
been  charged  excessive  fees  by  placing 
an  arbitrary  time  limit  Two  commenters 
suggested  that  the  Agency  continue  to 
prohibit  the  payment  of  commitment 
and  processing  fees,  and  bonuses, 
brokerage  fees  and  commissions.  SBA 
did  not  intend  to  eliminate  this 
prohibition  in  the  proposed  regulation, 
but  that  was  not  clear.  Accordingly,  the 
Agency  has  expressly  retained  this 
prohibition  in  this  final  rule.  Another 
commenter  suggested  that  the  Agency 
permit  a  lender  to  charge  a  flat 
processing  fee  with  an  additional  fee 
based  on  a  percentage  of  the  total  loan 
amount.  SBA  did  not  adopt  this  since 
the  Agency  seeks  only  to  permit  fees 
which  are  charged  for  provable  services 
rendered.  Another  commenter  suggested 
that  the  Agency  not  permit  the  payment 
of  referral  fees.  SBA  is  not  taking  any 
action  on  referral  fees  at  this  time,  but  it 
plans  to  propose  a  regulation  on  this 
point  at  an  early  date. 

The  Congressman's  objections  were 
based  on  recommendations  made  in  H. 
Rep.  915,  97th  Cong..  2d  Sess.  (1982) 
concerning  fees  charged  borrowers  for 
work  on  SBA  guaranteed  loans.  Because 
of  resource  constraints,  the  Agency  can 
no  longer  monitor  each  and  every  fee 
payable  by  borrowers.  The  Agency  does 
not  review  lease  payments  made  by  its 


borrowers,  neither  does  it  review  prices 
paid  to  vendors  for  supplies.  But.  the 
Agency  does  recognize  the  importance 
of  ensuring  that  SBA  borrowers  are  not 
being  charged  excessive  fees.  Thus.  Ihe 
SBA  will  review  the  complaint  of  any 
borrower  who  alleges  it  was  charged 
excessive  fees.  In  any  event,  the  Agency 
reserves  the  right  to  review  fees  at  any 
time.  If  the  Agency  determines  that  a 
lender  did  charge  a  borrower  an 
excessive  fee.  SBA  can  request  that  the 
lender  refund  what  has  been  deemed  to 
be  excessive.  If  a  lender  refuses  to 
refund  the  fees,  the  Agency  can  suspend 
or  revoke  lenders"  privilege  to 
participate  with  SBA  m  accordance  with 
§  12a305  of  its  regulations  (13  CFR 
120.305).  This  is  a  strong  weapon  which 
the  Agency  believes  overcomes  the 
earlier  Congressional  concern  that  SBA 
protect  its  borrowers  by  reviewing  in 
advance  all  fees  charged.  In  the 
Agency's  view,  under  this  rule,  the 
borrower  is  adequately  protected. 
Accordingly,  as  revised,  the  Agency  is 
going  forward  with  the  rule. 

Under  this  final  rule,  the  borrower 
cannot  be  charged  a  processing  or 
commitment  fee,  or  bonus,  brokerage 
fees,  commissions  or  points.  It  may  be 
charged  fees  for  legal  and  other  services 
so  long  as  they  are  based  upon 
requested  services  actually  rendered 
and  are  based  on  time  and  hourly 
charges. 

A  lender  is  forbidden  from  sharing  the 
premium  which  it  may  receive  when  it 
sells  the  SBA  guaranteed  portion  of  a 
loan.  A  lender  may  charge  the  borrower 
reasonable  fees  for  packaging  or  other 
services  not  otherwise  prohibited. 
Reasonable  is  defined  as  what  is 
customary  for  lenders  in  the  geographic 
area  where  the  loan  is  being  made.  That 
is  the  standard  an  SBA  local  office  will 
use  in  evaluating  the  reasonableness  of 
fees,  whether  it  is  called  upon  by  the 
borrower  or  whether  it  reviews  fees  on 
its  own  in  any  particular  case.  The 
regulation  requires  that  each  lender 
must  advise  the  applicant  in  writing  th.it 
such  applicant  is  not  required  to  obtain 
or  pay  for  services  that  are  unwanted. 
This  is  intended  to  eliminate  the 
possibility  of  duplication  of  services  and 
fees.  While  SBA  will  not  generally 
review  any  fees  charged  in  the  absence 
of  compliant  by  an  applicant,  the 
Agency  reserves  the  right  to  do  so  at 
any  time.  A  lender  is  required  to 
disclose  to  SB.A  anv  fees  of  which  it  has 
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knowledge  and  must  agree  to  refund  any 
fee  which  SBA  determines  to  be 
excessive.  If  a  lender  fails  to  disclose  to 
SBA  any  fee  of  which  it  has  knowledge. 
SBA  may  consider  that  to  be  a  failure  to 
disclose  material  facts  within  the 
meaning  of  S  120.202-5  of  its  regulations. 
If  a  lender  refuses  to  refund  excessive 
fees,  SBA  may  suspend  or  revoke  lender 
participation  status  pursuant  to 
S  120.305  of  its  regulations.  The  Agency 
continues  to  forbid  the  charging  of 
points  or  add-on  interest. 

For  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)).  this 
final  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  fiscal  1988. 
SBA  approved  14.988  guaranteed  loans 
for  an  aggregate  amount  of  $2.42  billion. 
The  Agency  does  not  collect  or  maintain 
statistics  on  the  fees  participating 
lenders  charge  borrowers,  but  it  may  be 
presumed  that  each  borrower  paid  some 
fees  with  respect  to  each  loan,  some 
payable  to  the  borrower's  own  attorney 
or  accountant  (which  is  not  covered  by 
this  regulation),  and  some  payable  to  the 
lender  or  to  the  professional  persons 
engaged  by  the  lender  with  borrower's 
concurrence.  Based  upon  the  largest 
conceivable  estimate  for  fiscal  1988,  the 
fees  would  not  have  exceeded  $24 
million.  This  final  rule  does  not 
contemplate  any  reporting  or 
recordkeeping  requirements.  There  are 
no  Federal  rules  which  duplicate, 
overlap  or  conflict  with  this  final  rule. 
There  are  no  significant  alternatives 
which  would  accomplish  stated 
objectives  and  would  minimize  any 
significant  impact  of  the  final  rule  on 
small  entities. 

SBA  certifies  that  this  final  rule  does 
not  constitute  a  major  rule  for  the 
purpose  of  Executive  Order  12291.  since, 
as  above  stated,  the  rule  is  not  likely  to 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

As  stated  above,  this  final  rule  does 
not  impose  any  additional  reporting  or 
recordkeeping  requirments  pursuant  to 
the  Paperwork  Reduction  Act,  44  U.S.C. 
Chapter  35. 

This  final  rule  would  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federal  Assessment  in 
accordance  with  Executive  Order  12612. 

List  of  Subjecto  in  13  CFR  Part  120 

Loan  programs/business.  Small 
business 

Accordingly,  pursuant  to  the  authority 
contained  in  section  5(b)(6)  of  the  Small 
Business  Act  (15  U.S.C.  634(b)(6)),  SBA 
amends  Part  120.  Chapter  I.  Title  13. 
Code  of  Federal  Regulations,  as  follows: 


PART  120— BUSINESS  LOAN  POLICY 

1.  The  authority  citation  for  Part  120 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6)  and  636  (a) 
and  (h). 

2.  Section  120.104-2  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

§120.104-2   Servic*  and  commttmtnt  f MS. 

•        •        *        *        * 

(e)  Fees  for  other  services.  (1)  A 
Lender  or  Associate  shall  not  charge  an 
applicant  any  processing  or  commitment 
fee,  or  any  bonus,  brokerage  fee  or 
commission  (including  points)  for  the 
purpose  of.  or  in  connection  with, 
obtaining  financial  assistance  through 
SBA.  A  Lender  shall  not  share  the 
premium  which  it  may  receive  from  the 
sale  of  an  SBA  guaranteed  loan  in  the 
secondary  market  with  either  a  loan 
packager  who  submits  the  loan  package 
to  the  Lender  or  with  another  lender 
which  refers  the  loan  applicant  to  the 
Lender. 

(2)  A  Lender  or  Associate  may  charge 
an  applicant  reasonable  fees  for 
packaging  and/or  other  services  not 
otherwise  prohibited.  Reasonable  is 
defined  as  customary  for  Financial 
Institutions  in  the  geographic  area 
where  the  loan  is  being  made.  The 
Lender  shall  advise  the  applicant  in 
writing  that  the  applicant  is  not  required 
to  obtain  or  pay  for  services  that  are 
unwanted.  The  applicant  must  take 
responsibility  for  Uie  decision  as  to 
whether  fees  are  reasonable.  As  a 
general  rule,  SBA  will  not  review  any 
fees  in  the  absence  of  a  complaint  by 
the  applicant,  although  it  reserves  the 
right  to  do  so  at  any  time. 

(3)  A  Lender  shall  disclose  to  SBA  any 
fees  of  which  it  has  knowledge  and  shall 
agree  to  refund  to  the  applicant  any  fee 
which  SBA  determines  to  be  excessive. 
Failure  of  a  Lender  to  disclose  to  the 
SBA  any  fee  of  which  it  has  knowledge 
my  be  considered  by  SBA  to  be  a  failure 
to  disclose  material  facts  within  the 
meaning  of  S  120.202-5  of  this  Title. 
Failure  of  a  Lender  to  refund  excessive 
fees  to  the  applicant  may  result  in  an 
action  by  SBA  to  suspend  or  revoke 
Lender  participant  status  in  accordance 
with  §  120.305  of  this  Title.  Lender  fees 
for  legal  services  may  be  charged  to  an 
applicant  provided  they  are  based  upon 
requested  services  actually  rendered, 
and  are  based  on  time  and  hourly 
charges.  Expenses  for  necessary  out-of- 
pocket  costs,  such  as  filing  or 
recordation  to  perfect  security  interests, 
may  be  passed  on  to  the  applicant. 


(4)  A  Lender  shall  not  require  that 
borrower  pay  points,  and  add-on 
interest  may  not  be  used. 
***** 

(Catalogue  of  Federal  Domestic  Assistance 
Programs.  No.  59.012,  Small  Business  Loans) 

March  27. 1989. 
lames  Abdnor, 
Administrator. 

(FR  Doc.  89-12664  Filed  5-26-89;  8:45  am] 
BUJJNQ  CODE  I02S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  89-NM-81-AI>,  Amdt  39-6229] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42  Series  Airplanes 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Aerospatiale 
Model  ATR42  series  airplanes,  which 
requires  inspection  and  modiHcation,  if 
necessary,  of  the  aileron  control  tab 
hinge  pins.  This  amendment  is  prompted 
by  reports  of  aileron  binding  due  to 
migration  of  the  aileron  tab  inboard 
hinge  pin,  which  contacts  adjacent 
structure.  This  condition,  if  not 
corrected,  could  lead  to  excessive 
aileron  forces  and  loss  of  controllability 
of  the  airplane. 

EFFECTIVE  DATE:  June  12, 1989.         — 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Aerospatiale,  216  Route  de  Bayone, 
31060  Toulouse.  Cedex  03.  France.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  C.  McCracken, 
Standardization  Branch.  ANM-113; 
telephone  (206)  431-1967.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  L' Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  of  France,  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  which 
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may  exist  on  certain  Aerospatiale  Model 
ATR42  series  airplanes.  There  has  been 
a  recent  report  of  an  aileron  binding  due 
to  migration  of  the  aileron  control  tab 
hinge  pin,  which  contacts  adjacent 
structure.  Further  inspection  of  the  hinge 
pin  revealed  the  pin  became  displaced 
due  to  a  damaged  lock  plate.  This 
condition,  if  not  corrected,  could  lead  to 
excessive  aileron  forces  and  loss  of 
controllability  of  the  airplane. 

Aerospatiale  has  issued  Service 
Bulletin  ATR42-57-0019,  Revision  1, 
dated  June  7, 1988  (applicable  to  Serial 
Numbers  003  thru  068).  which  describes 
procedures  for  removal  of  the  lock  plate 
and  modification  of  the  aileron  control 
tab  hinge  pins;  and  Service  Bulletin 
ATR42-57-0028.  Revision  1.  dated  April 
20. 1989  (applicable  to  Serial  Numbers 
003  through  135),  which  describes 
procedures  for  inspection,  and 
modification,  if  necessary,  of  aileron 
control  tab  hinge  pins.  DGAC  France 
has  classiHed  these  service  bulletins  as 
mandatory,  and  has  issued  French 
Airworthiness  Directive  T-89-077-021B 
to  address  this  subject. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
Section  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  this  AD  requires 
modification  of  the  aileron  tab  hinge 
pins,  in  accordance  with  the  ser\'ice 
bulletins  previously  described. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impractic^le.  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 


further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  when  filed,  may 
be  obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
(anuary  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Aerospatiale:  Applies  to  all  Model  ATR42 
series  airplanes,  certificated  in  any 
category.  Compliance  is  required  within  7 
days  after  the  effective  date  of  this  AD, 
unless  previously  accomplished. 
To  prevent  displacement  of  the  aileron 

control  tab  inboard  hinge  pin,  accomplish  the 

following: 

A.  For  airplanes.  Serial  Numbers  003 
through  068,  modify  the  aileron  control  tab 
hinge  pins,  in  accordance  with  Aerospatiale 
Service  Bulletin  ATR42-57-0019,  Revision  1, 
dated  June  7, 1988. 

B.  For  airplanes.  Serial  Numbers  003 
through  135,  perform  an  inspection  of  the 
aileron  control  tab  hinge  pins  in  accordance 
with  Part  B  of  Aerospatiale  Service  Bulletin 
ATR42-57-0028,  Revision  1,  dated  April  20. 
1989.  If  the  inspection  reveals  that  the  end 
knuckle  is  not  peened,  prior  to  further  flight, 
modify  the  aileron  control  tab  hinge  pins  in 
accordance  with  the  service  bulletin. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager. 
Standardization  Branch,  ANM-113. 

D.  Special  flight  permits  may  he  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 


All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale.  216  Route  de 
Bayonne.  31060  Toulouse,  Cedex  03, 
France.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  Seattle 
Aircraft  Certification  Office  9010  East 
Marginal  Way  South,  Seattle. 
Washington. 

This  amendment  becomes  effective  June  12. 
1989. 

Issued  in  Seattle,  Washington,  on  May  18. 
1989. 
Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen-ice. 

(FR  Doc.  89-12754  Filed  5-2&-«9:  8:45  am) 

■HJJNG  CODE  4S10-13.4I 


14  CFR  Part  39 

IDocket  No.  S9-NM-17-AO;  AmdL  39-62271 

Airworthiness  Directtves;  Learfet 
Model  24, 25, 28, 29, 35, 36,  and  55 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Learjet  series 
airplanes,  which  requires  an  inspection 
of  the  manufacture  date  stamp  on  the 
risers  of  all  drag  chutes,  and 
replacement  of  certain  unairworthy 
risers,  if  necessary.  This  amendment  is 
prompted  by  reports  of  faulty  thread 
stitching  used  in  risers  manufactured  in 
May  1987  and  later.  Drag  chute  risers 
that  are  not  properly  stitched  could 
cause  the  chute  to  break  away 
prematurely  if  deployed  during  landing. 

EFFECTIVE  DATE:  July  3,  1989. 
ADDRESSES:  The  applicable  ser\'ice 
information  may  be  obtained  fro.m 
Learjet  Corporation,  P.O.  Box  7707. 
Wichita.  Kansas  67277.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
the  FAA,  Central  Region,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road.  Room  100,  Mid-Cnntinpnt 
Airport,  Wichita,  Kansas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Larry  Abbott,  Wichita  Aircraft 
Certification  Office,  FAA,  Central 
Region,  1801  Airport  Road,  Room  100, 
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Mid-Continent  Airport,  Wichita.  Kansas 
67209:  telephone  (316)  946-4409. 
tUPVLEMINTAIIY  INromiATK>N:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
certain  Learjet  series  airplanes,  which 
requires  an  inspection  of  the 
manufacture  date  stamp  on  the  risers  of 
all  drag  chutes,  and  replacement  of 
certain  unairworthy  risers,  if  necessary, 
was  published  in  the  Federal  Register  on 
March  28, 1989  (54  FR  12642). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  1,473  Learjet  series 
airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  manhour  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  will  be  $40 
per  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $58,920. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
jiational  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  fmal  rule  does  not 
have  sufficient  federaUsm  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  28. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities,  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 


PART  39-{AMENDEO] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Learjet  (Fonnerly  GATES  LEARJET): 

Applies  to  the  following  Learjet  series 
airplanes  and  serial  numbers,  certificated  in 
any  category: 


Model  number/Moes 


24.. 

25.. 
28.. 
29.. 
35.. 
36.. 
55.. 


Serial  nuinber 


24-100 

357. 
25-003 

373. 
28-001 

005. 
29-001 

004. 
35-001 

646. 
38-001 

058. 
55-001 

134. 


ttiroogti  - 

ttwoogh- 

through- 

through  ■ 

through- 

through 

through  • 


Compliance  is  required  as  indicated,  unless 
previously  accomplished. 

To  prevent  failure  of  drag  chute  upon 
deployment,  accomplish  the  following: 

A.  Within  the  next  10  hours  time-in-service 
or  2  calendar  weeks  after  the  effective  date  of 
this  AD.  whichever  occurs  first,  determine  the 
manufacture  date  that  is  stamped  on  the  drag 
chute  riser,  in  accordance  with  the 
instructions  provided  in  the  following  learjet 
Service  Bulletins: 


Model/series 


24  or  25 
28  or  29 
35  or  36 
55 


txilletiri 


24/2S-342A 

28/29-25-3A 

35/36-25-7A 

55-25-4A 


1.  If  the  drag  chute  riser  is  dated  prior  to 
May  1987.  reidentify  the  riser  and  reinstall 
the  drag  chute  and  canister,  in  accordance 
with  the  Accomplishment  Instructions  of  the 
applicable  service  bulletin. 

2.  If  the  drag  chute  riser  is  dated  May  1987 
or  later,  accomplish  either  subparagraph  a.  or 
b.,  below: 

a.  Replace  the  suspect  riser  with  a  new 
riser.  Leariet  Part  Number  (P/N)  6600180-16. 
or  a  riser  dated  prior  to  May  1987,  in 
accordance  with  the  applicable  service 
bulletin:  or 

b.  Remove  the  riser  and  install  a  placard 
staling  "DRAG  CHUTE  INOPERATIVE"  on 
the  drag  chute  deploy  handle  and  drag  chute 
mechanism,  in  accordance  with  the 
Accomplishment  Instructions  of  the 
applicable  Learjet  service  bulletin  listed 
above.  This  placard  may  be  removed  once 


the  drag  chute  riser  is  replaced,  in 
accordance  with  paragraph  A.2.a..  above. 

B.  Prior  to  return  to  service  after 
reidentiflcation  or  replacement  of  the  drag 
chute  riser,  as  required  by  paragraph  A.  of 
this  AD.  perform  a  drag  chute  control  system 
adjustment  and  drag  chute  functional  test,  in 
accordance  with  paragraph  2.C.(2)(n  of  the 
Accomplishment  Instructions  of  the 
applicable  Learjet  Service  Bulletin  specified 
in  paragraph  A.  of  this  AD  (reference  Learjet 
Maintenance  Manual.  Chapter  25-62-00). 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Wichita  Aircraft  Certification  Office,  FAA. 
Central  Region. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Learjet  Corporation,  P.c3.  Box 
7707,  Wichita,  Kansas  67277.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  FAA,  Central 
Region,  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport.  Wichita.  Kansas. 

This  amendment  becomes  effective  July  3. 
1989. 

Issued  in  Seattle.  Washington,  on  May  17. 
1989. 

Leroy  A.  Keith. 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Senice. 
(PR  Doc.  89-12757  Filed  5-26-89;  8:45  amj 
BILUNG  CODC  4«10-13-M 


14  CFR  Part  39 

(Docket  No.  89-NM-74-AD;  Amdt  39-62281 

Airworthiness  Directives;  British 
Aerospace  Model  BAe  125-800 A 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  British  Aerospace  Model 
BAe  125-800A  series  airplanes,  which 
requires  inspection  of  the  airflow  angle 
sensor  vanes  to  determine  the  presence 
of  a  balance  weight  feature,  repetitive 
inspections  of  vanes  having  the  feature, 
and  replacement  of  the  vanes,  if 
necessary.  This  amendment  is  prompted 
by  a  report  that  a  balance  weight  insert 


became  detached  from  an  angle  sensor 
vane  and  was  ingested  into  the  engine. 
This  condition,  if  not  corrected,  could 
result  in  damage  to  the  engine  fan 
blades. 

EFFECTIVE  DATE:  ]une  12,  1989. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  Seattle 
Aircraft  Certification  Office.  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Schroeder,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1565.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  The 

United  Kingdom  Civil  Aviation 
Authority  (CAA),  in  accordance  with 
existing  provisions  of  a  bilateral 
airworthiness  agreement,  has  notified 
the  FAA  of  an  unsafe  condition  which 
may  exist  on  certain  British  Aerospace 
Model  BAe  125-800A  series  airplanes. 
There  has  been  a  report  of  damage  to  an 
airplane's  engine  due  to  a  balance 
weight  insert  detaching  from  an  airflow 
angle  sensor  vane  and  being  ingested 
into  the  engine.  Only  a  limited  number 
of  airflow  angle  sensor  vanes  were 
manufactured  with  this  balance  weight 
insert.  This  condition,  if  not  corrected, 
could  result  in  damage  to  the  engine  fan 
blades. 

British  Aerospace  has  issued  BAe  125 
Service  Bulletin  27-149,  dated  March  17, 
1989,  which  describes  procedures  for 
inspection  of  the  airflow  angle  sensor 
vane  to  determine  if  the  balance  weight 
feature  is  present,  repetitive  inspections 
of  the  vane  balance  weight  for  security 
prior  to  each  flight,  and  replacement  of 
the  vane,  if  necessary.  The  service 
bulletin  also  allows  for  discontinuing  the 
repetitive  inspections  prior  to  each  flight 
when  improved  airflow  angle  sensor 
vanes  not  having  the  balance  weight 
insert  are  installed.  The  United  Kingdom 
CAA  has  classified  this  service  bulletin 
as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 


Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  this  AD  requires 
inspection  of  the  airflow  angle  sensor 
vanes  to  determine  the  presence  of  a 
balance  weight  insert,  and  replacement, 
if  necessary,  in  accordance  with  the 
service  bulletin  previously  described. 

This  is  considered  to  be  interim 
action.  The  FAA  intends  to  revise  this 
rulemaking  action  to  require,  on  all 
affected  airplanes,  the  installation  of  the 
improved  airflow  angle  sensor  vanes  not 
having  the  balance  weight  insert. 
However,  the  proposed  compliance  time 
for  such  installation  is  sufficiently  long 
so  that  public  notice  and  comment  will 
not  be  impracticable. 

Since  a  condition  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  foiuid  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  is  not  considered  to  be  major  imder 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant /major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required). 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  tiie  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 


PART  39-4 AMENDED) 

1.  The  authority  for  Part  39  continues 
to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  108(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    (Amended) 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  Aerospace:  Applies  to  a!!  Model  BAe 
125-800A  series  airplanes,  up  to  and 
including  serial  number  258147. 
certificated  in  any  category.  Compliance 
is  required  as  indicated,  unless 
previously  accomplished. 

To  prevent  damage  to  the  engine  fan 
blades,  accomplish  the  following: 

A.  Within  14  days  after  the  effective  date 
of  this  AD.  inspect  the  left  and  right  airflow 
angle  sensor  vanes  for  the  trailing  eJge 
balance  weight  installation  feature,  in 
accordance  with  British  Aerospace  Service 
Bulletin  27-149,  dated  March  17, 1989. 

1.  If  the  inspection  reveals  an  airflow  a.igle 
sensor  vane  that  does  not  have  the  balance 
weight  feature  installed,  no  further  action  is 
required. 

2.  If  the  inspection  reveals  an  airflow  angle 
sensor  vane  that  has  the  balance  weight 
feature  installed,  visually  inspect  the  balance 
weight  for  security  of  its  attachment  in  the 
trailing  edge  of  the  airflow  angle  sensor  vane, 
in  accordance  with  the  service  bulletin. 

a.  If  the  balance  weight  is  loose,  damaged, 
or  missing,  replace  it  with  a  new  airflow 
angle  sensor  vane  prior  to  further  Right,  in 
accordance  with  the  service  bulletin. 

b.  If  the  balance  weight  is  secure  and  is  not 
damaged,  reinspect  the  balance  weight  for 
security,  prior  to  each  flight,  until  it  is 
replaced  with  a  new  airflow  angle  sensor 
vane  that  does  not  have  the  trailing  edge 
balance  weight  installation  feature. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager. 
Standardization  Branch,  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 

'operate  airplanes  to  a  base  for  the 
accomplishment  of  the  reouirtrments  of  this 
AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace.  PLC. 
Librarian  for  Service  Bulletins.  P.O.  Box 
17414,  Dulles  International  Airport. 
Washington,  DC  20041.  This  information 
may  be  examined  at  the  FAA.  Transport 
Airplane  Directorate,  Northwest 
Mountain  Region.  179(JG  Pacific  High-AHi 


79^P9. 
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South,  Seattle.  Washington,  or  Seattle 
Aircraft  Certirication  Office.  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

This  amendment  becomes  effective  June  12, 
1969. 

Issued  in  Seattle.  Washington,  on  May  18, 
1989. 

Oarrell  M .  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  89-12755  Filed  5-26-89;  8:45  am) 
MLUNO  COM  4t1»-19-«l 


14  CFR  Part  39 

(Docket  No.  88-NM-218-AO;  Amdt  3»- 
62261 

Airworthiness  Directives;  British 
Aerospace  Model  BAC  1-11  200  and 
400  Series  Airplanes 

AQENCr:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  British  Aerospace  Model 
BAC  1-11  200  and  400  series  airplanes, 
which  requires  repetitive  visual 
inspections  of  the  fuselage  station  178 
frame  splice  joint,  sicin.  stringers  and 
connecting  structure  in  the  crown  area 
for  cracl(s.  and  repair  of  all  craclcs  prior 
to  further  flight.  This  amendment  is 
prompted  by  reports  of  fatigue  cracl(S 
found  in  the  fuselage  crown  area  of  the 
frame  joint  at  Station  178.  This 
condition,  if  not  corrected,  could 
compromise  the  structural  capability  of 
the  fuselage. 

EFFECTIVE  DATE:  July  3, 1989, 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace.  Inc..  Service  Bulletin 
Librarian,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South.  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  William  Schroeder,  Standardization 
Branch,  ANM-113:  telephone  (206)  431- 
1561.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-6896e,  Seattle,  Washington 
98168. 
SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations,  to  include  a  new 
airworthiness  directive,  applicable  to 


British  Aerospace  Model  BAC  1-11  200 
and  400  series  airplanes,  which  requires 
repetitive  visual  inspections  of  the 
fuselage  station  178  fi'ame  splice  joint. 
sl(in.  stringers,  and  connecting  structure 
in  the  crown  area  for  cracks,  and  repair 
of  all  cracks  prior  to  further  flight,  was 
published  in  the  Federal  Register  on 
March  1, 1989  (54  FR  8549). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supported  the 
proposal. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  70  airplanes  of  the 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  1 
manhour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $2,800. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  un'ier  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  regulation  and  has  been  placed  in 
the  docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 


PART  39-{AMENI)ED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace:  Applies  to  all  Model  BAC 
1-11  200  and  400  series  airplanes, 
certiflcated  in  any  category.  Compliance 
is  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  structural  failure  of  the  fuselage 

accomplish  the  following: 

A.  Prior  to  the  accumulation  of  30,000 
landings  or  within  1.600  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  and  thereafter  at  intervals  not  to 
exceed  1,600  landings,  perform  visual 
inspections  of  the  fuselage  frame  splice  joint, 
skin,  stringers,  and  connecting  structure  at 
fuselage  station  178  between  stringers  2  left 
and  2  right,  in  accordance  with  British 
Aerospace  Alert  Service  Bulletin  53-A- 
PM5964.  Issue  2.  dated  )une  1. 198a  Any 
cracks  found  must  be  repaired  prior  to  further 
flight,  in  accordance  with  the  service  bulletin. 

B.  If  cracks  are  found  during  inspections 
required  by  paragraph  A.,  perform  additional 
inspections  in  accordance  with  paragraph  2.2. 
of  the  Accomplishment  Instructions,  of  British 
Aerospace  Alert  Service  Bulletin  53-A- 
PM5964.  Issue  2,  dated  June  1, 1988.  and 
repair  all  cracks,  prior  to  further  flight,  in 
accordance  with  the  service  bulletin. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager. 
Standardization  Branch.  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  requirements  of  this 
AD. 

All  persons  affected  by  this  directive  who 
have  not  already  received  the  appropriate 
service  documents  from  the  manufacturer 
may  obtain  copies  upon  request  to  British 
Aerospace,  Inc..  Service  Bulletin  Librarian, 
P.O.  Box  17414,  Dulles  International  Airport. 
Washington.  DC  20041.  These  documents 
may  be  examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  17900  Pacific  Highway  South, 
Seattle.  Washington,  or  at  the  Seattle  Aircraft 
Certification  Office.  9010  East  Marginal  Way 
South.  Seattle.  Washington. 

This  amendment  becomes  effective  July  3. 
1989. 
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Issued  in  Seattle,  Washington,  on  May  17, 
1989. 

Leioy  A  Keith, 

Manager,  Transport  Airplane  Directorate. 

Aircraft  Certification  Service. 

(FR  Doc.  89-12753  Filed  5-28-89:  8:45  am) 
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14  CFR  Part  39 

(Docket  No.  8»-ANE-03;  Amdt  39-6199] 

Airworthiness  Directives;  General 
Electric  Company  (GE)  CF6-80C2A/- 
80C2B  Series  Turbof  an  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendement  adopting 
a  new  airworthiness  directive  (AD) 
which  was  previously  made  effective  as 
to  all  known  U.S.  owners  and  operators 
of  certain  CF6-80C2  series  turbofan 
engines  by  individual  telegrams.  The  AD 
supersedes  the  requirements  of  AD  88- 
24-14,  Amendment  39-6033  (53  FR  45895; 
November  15, 1988),  by  establishing  a 
reduced  cyclic  life  for  fuel  manifolds 
installed  on  GE  CF6-80C2  engines,  and 
removing  the  requirement  for  a  one  time 
inspection.  The  AD  is  needed  to  prevent 
fuel  leakage  and  the  possible  loss  of 
engine  power  or  an  engine  fire  resulting 
from  cyclic  fatigue  cracking  of  the  fuel 
manifold. 

dates:  Effective  May  31, 1989,  as  to  all 
persons  except  those  to  whom  it  was 
made  immediately  effective  by 
Telegraphic  Airworthiness  Directive 
(TAD)  No,  T89-03-52,  issued  February  1. 
1989.  which  contained  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  31. 
1989. 

Compliance:  As  indicated  in  the  body 
of  this  AD. 

ADDRESSES:  The  applicable  service 
bulletin  (SB)  may  be  obtained  from 
General  Electric  Aircraft  Engines,  CF6 
Distribution  Clerk,  Room  132,  111 
Merchant  Street,  Cincinnati.  Ohio  45246. 
or  may  be  examined  at  the  Regional 
Rules  Docket.  Room  311,  Office  of  the 
Assistant  Chief  Counsel,  Federal 
Aviation  Administration,  New  England 
Region,  12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Woldan,  Engine  Certification 
Branch.  ANE-142.  Engine  Certification 
Office.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service.  Federal 


Aviation  Administration.  12  New 
England  Executive  Park.  Burlington. 
Massachusetts  01803;  telephone  (617) 
273-7096. 

SUPPLEMENTARY  INFORMATION:  On 
February  1. 1989,  TAD  T89-03-52,  which 
superseded  the  requirements  of  AD  88- 
24-14,  was  issued  and  made  effective 
immediately  as  to  all  known  U.S. 
owners  and  operators  of  certain  GE 
CF6-80C2  series  turbofan  engines.  Since 
publication  of  AD  88-24-14,  a  fuel 
manifold  in  revenue  service  developed  a 
leak  within  the  service  life  established 
by  AD  88-24-14.  Investigation  results 
indicated  that  the  leak  was  from  a  crack 
which  initiated  as  a  result  of  low  cycle 
fatigue  (LCF)  of  the  fueld  manifold  tube. 
The  Federal  Aviation  Administration 
(FAA)  has  determined  that  this 
condition  is  likely  to  exist  or  develop  on 
other  engines  of  the  same  type  design. 
Therefore,  this  AD  supersedes  the 
requirements  of  Airworthiness  Directive 
(AD)  88-24-14,  Amendment  39-6033  (53 
FR  45894;  November  15. 1988).  and 
establishes  a  reduced  cyclic  life  limit  for 
the  affected  fuel  manifolds,  and 
provides  a  schedule  for  removal  from 
service  of  GE  CF6-80C2  fuel  manifolds, 
to  prevent  fuel  leaks  resulting  from  LCF 
cracking. 

This  AD  also  removes  the  requirement 
for  a  one  time  inspection  which  was 
imposed  by  AD  88-24-14.  The  original 
intent  of  this  inspection  was  to  aid  in 
the  definition  and  control  of  potentially 
unsafe  conditions.  Based  on  the  results 
of  inspections,  revised  fuel  manifold 
manufacturing  processes,  revised  fuel 
manifold  installation  procedures,  and 
reduced  fuel  manifold  cyclic  life 
established  by  this  AD,  the  FAA  has 
concluded  that  continued  inspections 
are  not  required  to  maintain  a 
satisfactory  level  of  safety.  Therefore, 
this  AD  removes  the  requirement  for  the 
one  time  inspection  of  the  fuel  manifold 
and  the  fuel  manifold  supports  which 
was  established  by  AD  88-24-14. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  telegrams,  issued  February  1. 
1989,  to  all  known  U.S.  owners  and 
operators  of  certain  GE  CF6-80C2  series 
turbofan  engines.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Federal  Register  as  an  amendment 
to  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  make  it 
effective  as  to  all  persons. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 


national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  considered  to  be  major  under 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evalaution  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it.  when  filed, 
may  be  obtained  by  contracting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Engines.  Air  transportation,  Aircraft, 
Aviation  safety,  and  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
the  Federal  Aviation  Administration 
(FAA)  amends  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421,  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD)  which  supersedes  AD  88- 
24-14.  Amendment  39-6033  as  follows: 

General  Electric  Company:  Applies  to 
General  Electric  (GE)  CF6-80C2,\/- 
80C2B  series  turbofan  engines. 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  fuel  leakage  and  the  possible 
loss  of  engine  power  or  an  engine  fire 
resulting  from  cyclic  fatigue  cracliing  of  the 
fuel  manifold,  accomplish  the  following: 

(a)  Remove  from  service  and  replace  with 
serv  iceable  parts.  CF6-80C2  fuel  manifold 
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Part  Numbers  (P/N)  1303M31G04  and 
1303M32G04.  in  accordance  with  GE  CFS- 
80C2  series  Alert  Service  Bulletin  (ASB)  A73- 
038,  Revision  1.  dated  January  25. 1989.  as 
follows: 

(1)  Prior  to  further  flight,  remove  from 
service  and  replace  with  serviceable  parts, 
fuel  manifolds  which  have  accumulated  2,000 
or  more  cycles  since  new  (CSN)  on  the 
effective  date  of  this  AD. 

(2)  Fuel  manifolds  which  have  accumulated 
1.700  or  more  CSN  on  the  effective  date  of 
this  AD,  within  the  next  50  cycles  in  service 
(CIS)  after  the  effective  date  of  this  AD  or 
prior  to  exceeding  1,800  CSN.  whichever 
occurs  later,  but  in  no  case  to  exceed  2.000 
cycles. 

(3)  Fuel  manifolds  which  have  accumulated 
less  than  1,700  CSN  on  the  effective  date  of 
this  AD,  within  the  next  100  CIS  after  the 
effective  date  of  this  AD  or  prior  to  exceeding 
l,7tX)  CSN,  whichever  occurs  later. 

(4)  Fuel  manifolds  for  which  the  total  CSN 
cannot  be  determined,  within  the  next  50  CIS 
after  the  effective  date  of  this  AD. 

(5)  Thereafter,  remove  fuel  manifolds  from 
service  and  replace  with  serviceable  parts 
prior  to  exceeding  1.700  CSN. 

(b)  Aircraft  may  t>e  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  may  be 
accomplished. 

(c)  Upon  submission  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  an  alternative 
method  of  compliance  with  the  requirements 
of  this  AD  or  adjustments  to  the  compliance 
times  speciHed  in  this  AD.  may  be  approved 
by  the  Manager.  Engine  Certiflcation  Office. 
ANE-140,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service.  12  New 
England  Executive  Park.  Burlington, 
Massachusetts  01803. 

The  removal  and  replacement  of  the  fuel 
manifolds  shall  be  done  in  accordance  with 
the  procedures  given  in  General  Electric  CF&- 
a0C2  series  Alert  Service  Bulletin  A73-038, 
Revision  1.  dated  January  25, 1989.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
Part  51.  Copies  may  be  obtained  from 
General  Electric  Aircraft  Engines,  CFB 
Distribution  Clerk.  Room  132,  111  Merchant 
Street.  Cincinnati,  Ohio  45246.  Copies  may  be 
inspected  at  the  Regional  Rules  Docket. 
Office  of  the  Assistant  Chief  Counsel.  Federal 
Aviation  Administration.  New  England 
Region.  12  New  England  Executive  Park. 
Room  311.  Burlington,  Massachusetts  01803. 
or  at  the  Office  of  the  Federal  Register.  1100  L 
Street.  Room  8301.  Washington,  DC  20591. 

This  amendment  supersedes  AD  88-24-14. 
and  becomes  effective  May  31. 1989  as  to  all 
persons  except  those  persons  to  whom  it  was 
made  immediately  effective  by  Telegraphic 
Airworthiness  Directive  Number  T89-03-52. 
issued  February  1. 1989,  which  contained  this 
amendment. 

Issued  in  Burlington.  Massachusetts,  on 
April  10, 1989. 
Jack  A.  Sain, 

Manager.  Engine  and Propelter  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  89-12760  Filed  6-26-89:  8:45  am| 
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14  CFR  Part  71 

(Alrtpac*  Docktt  No.  8»-ASO-e] 

Alteration  of  VOR  Federal  Airways; 
North  Carolina 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  amendment  alters  the 
descriptions  of  Federal  Airways  V-143 
and  V-454  located  in  the  vicinty  of 
Greensboro.  NC,  The  realignment  of 
these  airways  enhances  the  traffic  flow 
into  the  Charlotte.  NC.  terminal  area. 
This  action  improves  safety  by 
providing  a  common  transition  area,  and 
reduces  controller  workload. 

EFFECTIVE  DATE:  0901  U.T.C..  July  27. 

1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still.  Airspace  Branch  (ATO- 
240],  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  DC  20591; 
telephone:  (202)  267-9250. 
SUPPLEMENTARY  INFORMATION: 

History 

On  March  28, 1989.  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  realign 
VOR  Federal  Airways  V-143  and  V-454 
located  in  the  vicinity  of  Greensboro, 
NC  (54  FR  12646).  The  airway 
realignment  enhances  the  flow  of  traffic 
into  the  Charlotte.  NC,  terminal  area. 
This  action  provides  a  common 
transition  point  for  separating  arrival 
traffic.  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E  dated  lanuary  3, 
1989. 

The  Rule 

This  amendment  to  Fart  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  Federal  V-143  and  V-454 
located  in  the  vicinity  of  Greensboro, 
NC.  The  realignment  of  these  airways 
enhances  the  traffic  flow  into  the 
Charlotte,  NC,  terminal  area.  This  action 
improves  safety-by  providing  a  common 
transition  area,  and  reduces  controller 
workload. 


The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore, — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu^s  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety.  VOR  Federal 
Airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  Part  17)  is 
amended,  as  follows: 

PART  71-DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.69. 

§71.123    [Amended] 

2.  Section  71.123  is  amended  as 
follows: 

V-143    [Amended] 

By  removing  the  words  "Form  INT 
Charlotte.  NC  043*  and  Greensboro.  NC,  223* 
radials;"  and  substituting  the  words  "From 
INT  Charlotte.  NC  034*  and  Greensboro,  NC. 
228"  radials;" 

V-454    [Amended] 

By  removing  the  words  "From  INT 
Charlotte  043*  and  Liberty.  NC.  250*  radials; ' 
and  substituting  the  words  "From  INT 
Charlotte  034*  and  Liberty,  NC,  253*  radials;" 

Issued  in  Washington,  DC.  on  May  19. 1989. 
Harold  W.  Becker, 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  89-12749  Filed  5-26-89:  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  And  Drug  Administration 

21  CFR  Part  510 

Animal  Drugs,  Feeds,  and  Related 
Products;  Ctuinge  of  Sponsor  Address 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  address  for  Fermenta 
Animal  Health  Co. 

EFFECTIVE  DATE:  May  30. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Benjamin  A.  Puyot.  Center  for 
Veterinary  Medicine  (HFV-130).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301^143- 
1414. 

SUPPLEMENTARY  INFORMATION: 

Fermenta  Animal  Health  Co.  has 
informed  FDA  of  a  change  of  address 
from  7410  NW.  Tiffany  Springs  Parkway. 
P.O.  Box  901350.  Kansas  City.  MO 
64190-1350,  to  10150  North  Executive 
Hills  Blvd.,  P.O.  Box  901350.  Kansas 
City.  MO  64190-1350.  The  agency  is 
amending  the  regulations  in  21  CFR 
510.600(c)  to  reflect  the  change. 

List  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs,  Labeling. 
Reporting  and  recordkeeping 
requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
510  is  amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS   " 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Authority:  Sees.  512.  701(a)  (21  U.S.C.  360b. 
371(a)):  21  CFR  5.10  and  5.83. 

§510.600    [Amended] 

2.  Section  510.600    Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
paragraph  (c)(1)  in  the  entry  for 
"Fermenta  Animal  Health  Co.,"  and  in 
paragraph  (c)(2)  in  the  entry  for  "054273" 
by  revising  the  sponsor's  address  to 
read  "10150  North  Executive  Hills  Blvd., 
P.O.  Box  901350,  Kansas  City,  MO 
64190-1350." 


Dated:  May  22. 1989. 
Robert  C.  Livingston, 

Deputy  Director.  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 

(FR  Doc.  89-12720  Filed  5-26-89:  8:45  am) 

NLUNG  CODE  4160-01-M 


21  CFR  Parts  510  and  520 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  of  a  new  animal  drug 
application  (NADA)  from 
Pharmaceutical  Basics,  Inc.,  to  Pegasus 
Laboratories.  Inc. 

effective  date:  May  30, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Benjamin  A.  Puyot.  Center  for 
Veterinary  Medicine  (HFV-130).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
1414. 

SUPPLEMENTARY  INFORMATION:  Pegasus 
Laboratories.  Inc..  8809  Ely  Road., 
Pensacola,  FL  32514,  has  informed  FDA 
of  a  change  of  sponsor  of  NADA  102-824 
for  phenylbutazone  tablets  from 
Pharmaceutical  Basics,  Inc. 
Pharmaceutical  Basics,  Inc.,  a  wholly- 
owned  subsidiary  of  VPF,  Inc..  has 
confirmed  the  change  of  ownership.  As 
a  result  of  this  action.  Pharmaceutical 
Basics.  Inc..  is  no  longer  the  sponsor  of 
any  approved  NADA's. 

Therefore,  the  agency  is  amending  the 
regulations  in  21  CFR  510.600  (c)(1)  and 
(c)(2)  by  removing  the  firm's  name  from 
the  list  of  sponsors,  and  in  21  CFR 
520.1720a{b)(4)  by  removing  "000832" 
and  adding  in  its  place  "055246". 

List  of  Subjects  in  21  CFR 

Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine, 
Parts  510  and  520  are  amended  as 
follows: 


PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follow  s: 

Authority:  Sees.  512.  701(a)  (21  U.S  C.  360b. 
371(a)):  21  CFR  5.10  and  5.83. 

2.  Section  510.600  is  amended  in 
paragraph  (c)(1)  by  removing  the  entry 

"Pharmaceutical  Basics.  Inc.."  and  by 
alphabetically  adding  the  new  entry 
"Pegasus  Laboratories.  Inc.."  and  in 
paragraph  (c)(2)  by  removing  the  entry 
"000832"  and  by  numerically  adding  the 
entry  "055246"  to  read  as  follows; 

§  510.600  Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 

***** 

(c)  *   *  • 
(1)  *  *  * 


Firm  name  and  address 


Drug 
latieler 
code 


Pegasus  Latxxatones.  Inc..  8809  Ely  Rd. 
Pensacola.  FL  32514 0S5246 


(2)   *    *    * 


Drug 
latwler 
code 


Firm  narr>e  and  address 


055246     Pegasus    Laboratories.-  Inc.    8809    Ely 
Bead,  Pensacola  FL  32514 


PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

3.  The  authority  citation  for  21  CFR 
Part  520  continues  to  read  as  follows: 

Autliority:  Sec.  512(i).  82  Stat.  347  (21  U.S.C. 
360b[i)):  21  CFR  5.10  and  5.83. 

§  520.1720a    [Amended] 

4.  Section  520.1720a  Phenylbutazone 
tablets  and  boluses  is  amended  in 
paragraph  (b)(4)  by  removing  "000832" 
and  adding  in  its  place  ■■055246''. 

Dated;  May  22. 1989. 

Robert  C.  Livingston. 

Deputy  Director.  Office  of  New  .Animal  Drug 
Evaluation.  Center  for  Veterinan  .Medicine. 

[FR  Doc.  89-12721  Filed  5-26-89:  8;45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Pvtonc  and  Indian  Housing 

24  CFR  Part  965 

(Docket  No.  R-«»-1396;  FR-24a2] 

RIN  2S77-AA67 

Change  in  Consolidated  Supply 
Program 

AOENCV:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian  Housing. 

HUD. 

action:  Final  rule. 

summary:  This  rule  malces  final  a 
previously  published  proposed  rule  to 
simplify  and  strengthen  the 
Consolidated  Supply  Program  (CSP)  by 
eliminating  the  purchase  agreement 
portion  of  the  program.  This  rule  will 
promote  competition  for  small  purchases 
(under  $25,000)  among  supply 
contractors  and  will  reduce  HUD's 
involvement  in  Public  Housing  Agency 
(PHA)  and  Indian  Housing  Authority 
(IHA)  purchasing  decisions.  The  rule 
retains,  without  change,  HUD's 
competitive  contracts  for  large 
commodities  (refrigerators,  ranges,  etc.] 
commonly  needed  by  PHAs/IHAs. 
EFFCCTIve  DATC  July  13, 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 
Michael  E.  Diggs,  Chief,  Consolidated 
Supply  and  Procurement  Branch.  Public 
and  Indian  Housing,  Department  of 
Housing  and  Urban  Development,  Room 
4124,  451  Seventh  Street.  SW., 
Washington,  DC  20410,  telephone  [202] 
472-4703.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  The 
information  collection  requirements 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  under  the 
Paperwork  Reduction  Act  of  1980  and 
have  been  assigned  0MB  control 
number  2577-0091.  Public  reporting 
burden  for  each  of  these  collections  of 
information  is  estimated  to  include  the 
time  for  reviewing  the  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
Preamble  heading,  Other  Matters.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  includiiig 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development,  Rules  Docket  Clerk,  451 


Seventh  Street,  SW.,  Room  10276, 
Washington,  DC  20410;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

I.  Background 

HUD's  regulations  at  24  CFR  Part  965, 
Subpart  G  govern  the  operation  of  the 
Consolidated  Supply  Program  (CSP) 
consistent  with  the  low-income 
character  of  projects  as  required  under 
sections  6(a)  and  (9)  of  the  United  States 
Housing  Act  of  1937.  The  Department 
published  a  proposed  rule  on  ]uly  6, 1988 
(53  FR  25348)  to  eliminate  the  purchase 
agreement  portion  of  the  Consolidated 
Supply  Program  (CSP).  under  which 
Public  Housing  Agencies  (PHAs)  and 
Indian  Housing  authorities  (IHAs) 
purchase  routine  supply  items  with  a 
value  not  in  excess  of  the  current  Open- 
Market  Purchase  Limitation  of  $25,000. 

HUD  received  ten  public  comments  in 
response  to  the  proposed  rule.  Two  of 
the  comments  confused  the  types  of 
contracts  available  under  the 
Consolidated  Supply  Program,  and 
indicated  that  the  commenters 
interpreted  HUD's  proposed  rule  change 
as  more  sweeping  than  it  in  fact  was 
intended  to  be. 

The  two  types  of  purchasing 
procedures  available  under  the  CSP 
consist  of  "Consolidated  Supply 
Contracts"  and  "Purchase  Agreements." 
Consolidated  Supply  Contracts  are 
awarded  on  the  basis  of  competitive 
bids  submitted  by  suppliers  to  HUD  in 
response  to  formal  Invitations  for  Bids 
(IFBs).  The  general  availability  of  each 
IFB  is  announced  in  the  Commerce 
Business  Daily  (CBD).  The  Invitations 
for  Bids  are  also  directly  mailed  to 
interested  suppliers.  Contracts  are 
awarded  to  the  responsible  bidders 
whose  products  meet  HUD's 
specifications,  and  whose  prices  are  at 
or  below  the  average  of  all  acceptable 
bid  prices  received  for  a  particular  item. 
There  is  no  dollar  limit  on  the  amount  of 
an  individual  PHA/ IHA  procurement 
action  under  a  Consolidated  Supply 
Contract.  These  contracts  cover  such 
items  as  refrigerators,  ranges,  doors, 
windows,  bathroom  and  kitchen 
rehabilitations,  floors,  etc. 

Purchase  Agreements  are  negotiated 
agreements  that  are  awarded  on  the 
basis  of  proposals  submitted  by 
contractors  to  HUD  in  response  to  a 
Request  for  Proposals.  The  general 
availability  of  each  Request  for  Proposal 
is  announced  in  the  Commerce  Business 
Daily. 

The  Purchase  Agreement  portion  of 
the  program  differs  from  the  CSP 
contracts  in  two  important  respects: 
HUD's  solicitation  of  offers  is  not  based 


on  a  technical  specification,  but  rather 
on  a  description  of  a  class  of  routine 
supplies  (e.g.,  janitorial  chemicals,  wall 
protecting  chemicals,  graffiti  removers, 
etc.):  and,  there  is  no  price  competition. 
Responding  vendors  provide  copies  of 
their  published  price  lists  and  indicate 
any  discount  they  will  offer  to  PHAs 
and  IHAs.  HUD  reviews  this 
information  and  provides  each  vendor 
with  a  Purchase  Agreement.  These 
vendors  may  then  market  to  the  PHAs/    . 
IHAs  by  direct  contact,  or  by  mailing 
them  their  price  lists  or  catalog. 

The  Purchase  Agreement  (PA)  portion 
of  the  CSP  was  based  on  the  theory  that 
it  would  provide  discounts  for  common, 
routine  supplies  not  otherwise  available 
to  PHAs  and  IHAs.  Because  PAs  are  not 
awarded  on  the  basis  of  price 
competition  or  HUD-sanctioned 
specifications,  individual  PHA/IHA 
purchases  are  limited  to  $25,000,  or  any 
lesser  amount  required  by  State  law.  As 
a  further  safeguard,  HUD's  CSP 
Handbook  (7460.9)  cautions  PHAs/IHAs 
to  ensure  that  the  offered  supplies  meet 
their  needs  and  recommends  that  they 
obtain  competitive  quotes  for  purchases 
above  $1,000. 

Some  public  commenters  opposed  the 
proposed  rule  because  they  believed  the 
elimination  of  the  Purchase  Agreement 
program  would  limit  the  quantity  buying 
power  of  small  PHAs/IHAs  (less  than 
500  units).  It  is  apparent  that  many  of 
these  commenters  confused  the 
Purchase  Agreement  aspect  of  the 
Consolidated  Supply  Program  with  the 
Consolidated  Supply  Contract. 

The  elimination  of  the  Purchase 
Agreement  program  will  not  limit  the 
quantity  buying  power  of  small  PHAs/ 
IHAs.  Purchase  Agreements  are  not 
awarded  on  the  basis  of  price 
competition  or  HUD-sanctioned 
specifications.  Their  elimination  will  not 
impair  the  ability  of  PHAs/IHAs  to 
procure  any  replacement  part  or  service 
available  in  the  United  States.  Also,  the 
existing  group  of  vendors  will  continue 
to  solicit  a  PHAs/IHA's  business.  By 
encouraging  the  participation  of  existing 
vendors  and  other  vendors  currently 
without  purchase  agreements,  greater 
competition  and  lower  prices  may  be 
available. 

HUD  emphasizes  that  the 
procurement  of  major  supply  items  will 
remain  in  the  Consolidated  Supply 
Program,  and  that  there  will  be 
continued  availability  of  contracts  and 
catalogs  for  refrigerators,  ranges, 
windows,  doors,  etc.  This  rule  will 
eliminate  fourteen  general  maintenance 
products  and  services  for  which  HUD 
currently  does  not  enter  into  competitive 
agreements. 
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One  commenter  opposed  the  proposed 
rule,  claiming  that  many  small  PHAs/ 
IHA's  do  not  have  access  to  retail  and 
wholesale  outlets  that  have  the 
extensive  inventory  needed  to  meet  the 
needs  of  the  PHA's  and  IHAs.  Also, 
those  small  PHAs/IHAs  do  not  have  the 
expert  knowledge  to  understand  and 
implement  HUD  procurement  policies. 
HUD  recently  issued  regulations  (24 
CFR  Part  85)  which  simplified  PHA 
procurement  requirements.  The  types  of 
supplies  currently  covered  by  purchase 
agreements  would  be  obtained  by  PHAs 
using  small  purchase  procedures.  These 
procedures  are  defined  in  24  CFR 
85.36(d)(1)  as  ". . .  simple  and  informal 
procurement  methods  for  securing 
services,  supplies  or  other  property  that 
do  not  cost  more  than  $25,000  in  the 
aggregate."  Competition  for  such 
purchases  is  considered  adequate  if 
price  or  rate  quotations  are  obtained 
from  three  sources.  Normally,  such 
quotes  can  be  handled  by  telephone 
without  the  use  of  formal  written 
solicitations.  Additionally,  HUD  is  in  the 
process  of  training  its  Regional  and 
Field  Office  staffs  about  procurement 
regulations.  This  information  will  be 
available  to  PHAs/IHAs. 

HUD  believes  that  PHAs/IHAs  are 
able  to  administer  their  own  small 
purchase  programs  without  the 
involvement  of  the  Federal  government. 
Small  PHAs/IHAs  can  call  or  visit 
hardware  or  plumbing  supply  houses  in 
larger  metropolitan  areas.  (Note:  There 
are  no  plumbing  supply  houses  currently 
included  in  the  PA  program.)  Existing 
PA  vendors  are  still  available  for  price 
quotations  and  competition  will  be 
introduced  when  the  PHAs/IHAs  solicit 
other  quotations  using  simplified  small 
purchase  procedures. 

The  Department,  therefore,  affirms  its 
previous  decision  to  remove  the 


purchase  agreement  portion  of  the 
Consolidated  Supply  Program. 

n.  Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50.  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969. 42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  General  Counsel, 
Rules  Docket  Clerk,  Room  10276,  451 
Seventh  Street.  SW..  Washington.  DC 
20410. 

This  rule  would  not  constitute  a 
"major  rule"  as  that  term  is  defined  in 
section  1(b)  of  Executive  Order  12291 
issued  by  the  President  on  February  17, 
1981.  Analysis  of  the  proposed  rule 
indicates  that  it  would  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  cost  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  have  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  5  U.S.C.  605(b),  the  Regulatory 
Flexibility  Act,  the  Undersigned  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
merely  reduces  HUD's  involvement  in 
the  purchasing  of  supplies  to  develop, 
maintain,  or  repair  buildings  owned  or 
leased  by  PHAs  and  IHAs. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 


Order  12606,  The  Family,  has 
determined  that  this  rule  will  not  have  a 
significant  impact  on  the  family.  The 
final  rule,  which  removes  purchase 
agreements  from  the  Consolidated 
Supply  Program  (CSP)  and  reduces 
HUD's  involvement  in  the  purchasing  of 
routine  supplies  to  develop,  maintain,  or 
repair  buildings  owned  or  leased  by 
PHAs  and  IHAs,  will  have  little,  if  any, 
impact  on  family  formation, 
maintenance  or  general  well-being. 

The  General  Counsel,  as  the 
Designated  O^icial  under  section  6(a)  of 
Executive  Order  12611,  Federalism,  has 
determined  that  the  final  rule  does  not 
involve  the  preemption  of  State  law  by 
Federal  statute  or  regulation,  and  does 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions  or 
on  the  relationship  or  distribution  of 
power  among  the  various  levels  of 
government.  The  rule,  which  reduces 
HUD's  involvement  in  the  purchasing  of 
supplies  to  develop,  maintain,  or  repair 
buildings  owned  or  leased  by  PHAs  and 
IHAs,  will  not  have  a  significant  impact 
on  the  States. 

This  rule  was  listed  as  item  1034  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  April  24, 1989 
(54  FR  16708, 16744)  under  Executive 
Order  12291  and  the  Flexibility  Act. 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  submitted  to  the  0MB  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980. 
Section  965.605(a)  of  this  final  rule  has 
been  determined  by  the  Department  to 
contain  a  collection  of  information 
requirements.  Information  on  these 
requirements  is  provided  as  follows: 


Tabulation  of  Annual  Reporting  and  Recordkeeping,  Final  Rule— Change  in  Consoudated  Supply  Program 


Descri()t)on  ot  information  collection 


Section  of 
24  CFR 
affected 


No  of 
respond- 
ents 


No.  of 


P« 

respond- 
ents 


Total 
annual 

re- 
sponses 


Hours 
per       I  Total 
re-  hours 

sponse   ! 

I 


Report  on  purchases  (annual  reporting) 

Report  on  purchases  (annual  recordkeeping).. 

Total  annual  tKirden 


965.60S<a) 
965.605(a) 


400 
400 


20 
2.0 


800 
800 


2.0 


1600 
800 


2400 


BEST  COPY  AVAILABLE 


22888 


Federal  Register  /  Vol.  54.  No.  102  /  Tuesday.  May  30.  1989  /  Rules  and  Regulations 


List  of  Subiecis  in  24  CFR  Part  965 

Energy  conservation;  Loan  programs: 
housing  and  community  development; 
Public  housing;  Utilities. 

Accordingly,  the  Department  amends 
24  CFR  Part  965.  Subpart  G.  as  follows: 

PART  965— PHA-OWNEO  OR  LEASED 
PROJECTS— MAINTENANCE  AND 
OPERATION 

Subpart  Q— ConsoHdatad  Supply 
Program 

1.  The  authority  citation  for  Part  965  is 
revised  to  read  as  follows: 

Authority:  Sees.  2.  3.  a  9.  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437. 1437a. 
1437d.  1427g);  sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)).  Subpart  H  is  also  issued 
under  the  l^ad-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  4821-4A46). 

{965.602    Definitions 

2.  In  S  965.602.  paragraph  (f)  is 
removed  and  paragraph  (g)  and  (h)  are 
redesignated  as  paragraph  (f]  and  (g), 
respectively. 

§965.604    (Ramoved  and  R«Mrv«d] 

3.  Section  965.604  is  removed  and 
reserved. 

§965.605    Raporta. 

4.  Section  9b5.605(a)  is  revised  to  read 
83  follows: 

(a)  Report  on  purchases.  Within  60 
days  after  the  expiration  of  a  CSC,  the 
Contractor  shall  submit  a  report  to  the 
CSC  Contracting  Officer  including  the 
contract  number  and  the  total  dollar 
volume  of  PHA/IHA  purchases  under 
the  contract  during  the  preceding  fiscal 
year. 

*  *  a  •  * 

Dated:  May  14. 1989. 

Thomas  Sherman. 

Acting  General,  Deputy  Assistant  Secretary 
for  Public  and  Indian  Housing. 

|FR  Doc.  89-126fi6  Filed  5-26-89.  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
IFRL-3567-61 

Prevention  of  Significant 
Deterioration,  Delegation  of  Authority 
to  ttte  State  of  Nevada 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  Final  Rulemaking. 

summary:  The  Regional  Administrator 
for  EPA  Region  9.  San  Francisco,  has 


amended  the  agreement  delegating  full 
authority  to  the  State  of  Nevada  to 
implement  and  enforce  the  Federal 
Prevention  of  Significant  Deterioration 
(PSD)  Program. 

DATES:  The  effective  date  of  the  initial 
delegation  was  May  20, 1983.  The 
effective  date  of  the  revised  delegation 
is  October  10, 1988. 
ADDRESS:  Nevada  Department  of 
Conservation  and  Natural  Resources, 
201  South  Fall  Street.  Carson  City, 
Nevada  89710. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Baker.  New  Source  Section  {A-3- 
1).  Air  Operations  Branch.  Air  and 
Toxics  Division.  U.S.  Environmental 
Protection  Agency,  215  Fremont  Street, 
San  Francisco,  California  94105. 
Telephone  (415)  974-8209. 
SUPPt^MENTARV  INFORMATION:  The 
Environmental  Protection  Agency  has 
delegated  under  the  provision  which  are 
found  in  40  CFR  52.21  (u).  to  the  State  of 
Nevada:  (A)  Authority  over  all  sources 
in  that  State  subject  to  review  for  the 
prevention  of  significant  deterioration  of 
air  quality,  pursuant  to  Part  C.  100-169 
of  Title  I  of  the  Clean  Air  Act  as 
amended  August  7. 1977  and  the 
requirements  promulgated  in  the  July  1. 
1979  edition  of  40  CFR  52.21  as  amended 
August  7, 1980  under  authority  of 
sections  101. 110  and  160-169  of  the 
Clean  Air  Act;  and  (B)  authority  to 
review,  administer,  and  enforce 
throughout  the  State  the  PSD 
requirements  imposed  by  the  Clean  Air 
Act  sections  101. 110  and  160-169,  and 
40  CFR  52.21  as  amended  August  7, 1980. 

Information  on  this  delegation 
together  with  a  copy  of  the  delegation  is 
provided  below: 

On  August  12, 1982.  the  Director  of  the 
Nevada  Department  of  Conservation 
and  Natural  Resources  requested 
delegation  of  authority  for  PSD.  Full 
delegation  was  granted  on  May  20, 1983. 
The  delegation  was  amended  on 
October  5, 1988,  and  the  amended 
delegation  became  effective  on  October 
10, 1988.  The  following  letter  and 
attached  agreement  represent  the  terms 
and  conditions  of  the  amended 
delegation.  | 

October  5. 1988. 

Roland  D.  Westei^ard. 

Director.  Nevada  DCNR,  207  South  Fall 

Street.  Room  221.  Carson  City,  Nevada 

897W. 
Dear  Mr.  Westergard:  I  have  enclosed  a 
revised  version  of  the  EPA-Nevada  DCNR- 
DEP  Prevention  of  Significant  Deterioration 
(PSD)  delegation  agreement  for  your 
signature.  The  State  and  EPA  have  agreed  to 
emend  the  agreement  to  eliminate  the  dual 
concurrence  provision.  If  you  or  your  staff 
have  any  question  about  the  delegation 


agreement,  please  call  Willard  M.  Chin  at 
(415)  974-8233. 

EI'A  will  continue  to  provide  policy 
guidance  as  well  as  technical  assistance  to 
the  State's  PSD  program.  We  look  forward  to 
a  close  partnership  in  the  permitting  program. 

Sincerely, 
Daniel  W.  McGpvem. 
Regional  A  dministrator. 
Enclosure. 

October  7, 1988. 

Daniel  W.  McGovem, 

Regional  Administrator,  U.S.  EPA.  Region  IX. 

215  Fremont  Street,  San  Francisco,  CA 

94105. 
Dear  Mr.  McGovem:  Enclosed  is  the 
revised  9/15/88  version  of  the  EPA-Nevada 
DCNR-DEP  Prevention  of  Signincant 
Deterioration  (PSD)  delegation  agreement 
which  I  have  signed.  As  provided  in  the 
agreement,  we  will  administer  and  enforce  all 
provisions  of  the  PSD  delegation  as  contained 
in  this  revision  effective  today. 

We  look  forward  to  a  continuing  close 
relationship  with  EPA  in  the  control  of  air 
pollution. 

Sincerely, 
Roland  D.  Westergard, 
Director 
Enclosure. 

Amended  Agreement  for  Delegation  of 
Authority  of  the  Regulations  for 
Prevention  of  Significant  Deterioration 
of  Air  QuaUty  (40  CFR  52.21)  Between 
USEPA  and  NOGNR-DEP 

The  undersigned,  on  behalf  of  the 
Nevada  Department  of  Conservation 
and  Natural  Resources,  Division  of 
Environmental  Protection  (NDCNR-DEP) 
and  the  United  States  Environmental 
Protection  Agency  (USEPA),  hereby 
agree  to  the  delegation  of  authority  for 
the  administrative,  technical  and 
enforcement  elements  of  the  source 
review  provisions  of  40  CFR  52.21, 
Prevention  of  Significant  Deterioration 
(PSD),  as  they  may  be  amended  and  in 
accordance  with  the  permit  review 
requirements  in  40  CFR  Part  124, 
Subparts  A  and  C.  from  the  USEPA  to 
the  NDCNR-DEP.  subject  to  the  terms 
aild  conditions  below.  This  delegation  is 
enacted  pursuant  to  40  CFR  52.21  (u). 
Delegation  of  Authority. 

/.  General  Delegation  Conditions  ' 

A.  Authority  is  delegated  for  all 
sources  under  the  jurisdiction  of 
NDCNR-DEP  that  are  subject  to  review 
for  PSD.  This  includes  all  source 
categories  listed  in  40  CFR  52.21  for  each 
pollutant  regulated  by  the  Clean  Air  Act. 

B.  This  delegation  may  be  amended  at 
any  time  by  the  formal  written 
agreement  of  both  the  NDCNR-DEP  and 
the  USEPA,  including  amendments  to 
add,  change,  or  remove  conditions  or 
terms  of  this  Agreement. 
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C.  If  the  Regional  Administrator 
determines  that  the  State  is  not 
implementing  or  enforcing  the  PSD 
program  in  accordance  with  the  terms 
and  conditions  of  this  delegation,  the 
requirements  of  40  CFR  52.21,  40  CFR 
Part  124,  or  the  Clean  Air  Act.  this 
delegation,  after  consultation  with  the 
NDCNR-DEP,  may  be  revoked  in  whole 
or  in  part.  Any  such  revocation  shall  be 
effective  as  of  the  date  specified  in  a 
Notice  of  Revocation  to  the  State.  ' 
Nothing  in  this  paragraph  shall  preclude 
USEPA  from  exercising  its  enforcement 
authority,  as  provide"d  in  paragraph  V.B. 
below. 

D.  The  permit  appeal  provisions  of  40 
CFR  124.19  shall  apply  to  all  appeals  to 
the  Administrator  or  permits  issued  by 
the  NDCNR-DEP  under  this  delegation. 
For  purposes  of  implementing  the 
federal  permit  appeal  provisions  under 
this  delegation,  if  there  is  a  public 
comment  requesting  a  change  in  a  draft 
preliminary  determination  or  draft 
permit  conditions,  the  final  permit 
issued  by  NDCNR-DEP  is  required  to 
contain  statements  which  indicate  that 
for  Federal  PSD  purposes  and  in 
accordance  with  40  CFR  124.15  and 
124.19,  (1)  the  effective  date  of  the 
permit  is  30  days  after  the  final  decision 
to  issue,  modify,  revoke  and  reissue  the 
permit;  and  (2)  if  an  appeal  is  made  to 
the  Administrator,  the  effective  date  of 
the  permit  is  suspended  until  such  time 
as  the  appeal  is  resolved.  The  NDCNR- 
DEP  shall  inform  USEPA  (Region  IX)  in 
accordance  with  conditions  of  this 
delegation  when  there  is  public 
comment  requesting  a  change  in  the 
preliminary  determination  or  in  a  draft 
permit  condition.  Failure  by  NDCNR- 
DEP  to  comply  with  the  terms  of  this 
paragraph  shall  render  the  subject 
permit  invalid  for  Federal  PSD  purposes. 

E.  By  this  agreement,  the  NDCNR-DEP 
assumes  authority  for  enforcement  and 
permit  modification/amendment  for 
EPA  issued  NSR/PSD  permits. 

F.  This  delegation  of  authority 
becomes  effective  upon  the  date  that 
both  parties  have  signed  this 
Agreement. 

//.  Communications  Between  USEPA 
and  NDCNR-DEP 

The  NDCNR-DEP  and  USEPA  will  use 
the  following  communication 
procedures: 

A.  The  NDCNR-DEP  will  report  to  the 
USEPA  on  a  quarterly  basis  the 
compliance  status  of  the  sources  that 
have  received  a  PSD  permit  from  either 
the  NDCNR-DEP  or  USEPA.  The 
Compliance  Data  System  (CDS)  will  be 
used  for  this  purpose.  Compliance 
determinations  will  be  made  with 


respect  to  the  conditions  established  in 
the  PSD  permits. 

B.  The  NDCNR-DEP  will  forward  to 
USEPA,  at  the  beginning  of  the  public 
comment  period,  a  summary  of  (1)  the 
findings  related  to  each  PSD  application 
and,  (2)  the  justification  for  the  NDCNR- 
DEP's  preliminary  determination.  Should 
there  be  any  comments  or  concerns 
about  the  pending  PSD  permit,  USEPA 
will  communicate  these  comments  and 
concerns  to  the  NDCNR-DEP  as  soon  as 
possible  prior  to  the  close  of  the  public 
comment  period. 

C.  The  NDCNR-DEP  will  forward  to 
USEPA  copies  of  the  final  action  on  the 
PSD  permit  applications  at  the  time  of 
issuance,  as  well  as  copies  of 
substantive  public  comments. 

D.  The  NDCNR-DEP  will  send  USEPA 
copies  of  preliminary  determinations  on 
PSD  permit  modifications  and 
amendments.  USEPA  will  provide 
comments  to  the  NDCNR-DEP  prior  to 
the  close  of  the  public  comment  period. 

E.  The  NDCNR-DEP  will  send  to  EPA 
a  copy  of  ail  applicability 
determinations  and  justifications  made 
that  would  involve  PSD  exemptions  due 
to  offsetting  or  netting  (40  CFR 
52.21(b)(3)  and  52.21(b)(21)). 

///.  Revisions  to  Title  40  CFR  52.21 

A.  This  delegation  covers  any 
revisions  that  are  promulgated  for  40 
CFR  52.21  and  40  CFR  Part  124.  The 
terms  "40  CFR  52.21"  and  "40  CFR  Part 
124"  as  used  in  the  delegation  request 
and  throughout  this  Agreement,  include 
such  regulations  as  are  in  effect  on  the 
date  this  Agreement  is  executed  and 
any  revisions  that  are  promulgated  after 
that  date. 

B.  The  revisions  that  have  been 
promulgated  for  40  CFR  52.21  since  the 
effective  date  (May  27, 1983)  of  the 
previous  delegation  agreement  include 
the  following: 

1.  Stack  Height  Regulations:  40  CFR 
51.100(hh),  51.100(kk).  51.118(b). 

2.  Revised  Modeling  Guidelines:  40 
CFR  52.21(1). 

3.  PM-10  Regulations:  40  CFR 
52.21(b)(23)(i),  52.21(c).  52.21(i)(4)(ix)(x). 
52.21(i)(8)(i),  52.21(i)(ll), 
52.21(M)(l)(vii)(viii).  52.21(p)(5), 

52.21  (w)(2). 

The  NDCNR-DEP  is  required  to 
incorporate  the  above  revisions  into  its 
PSD  review,  and  to  ensure  that  any 
permits  issued  by  the  NDCNR-DEP 
comply  with  these  final  regulations. 

C.  In  addition,  the  following  USEPA 
policies  apply  to  PSD  review: 

1,  USEPA  is  responsible  for  the 
issuance  of  PSD  permits  on  Indian 
Lands,  under  sections  110(c)  and  301  of 
the  Clean  Air  Act.  States  have  no 
authority  to  establish  air  pollution 


control  requirements  on  Indian 
Reservations,  unless  requested  to  by  the 
Tribal  governing  body. 

2.  According  to  USEPA  guidance 
published  on  September  22. 1987  and 
supplemental  guidance  published  on 
July  28. 1988.  all  delegated  agencies 
must  now  consider  pollutants  not 
subject  to  the  Clean  Air  Act  in  their  Best 
Available  Control  Technology  (BACT) 
determinations.  The  BACT 
determinations  must  include  a  review  of 
the  toxic  effects  of  unregulated 
pollutants  and  the  impact  of  the 
proposed  BACT  on  the  emissions  of 
these  pollutants. 

3.  The  NDCNR-DEP  must  consult  with 
the  appropriate  Federal,  State,  and  local 
land  use  agencies  prior  to  issuance  of 
preliminary  determinations  on  PSD 
permits.  In  particular.  USEPA  requires 
that  the  NDCNR-DEP  must: 

Notify  the  Fish  and  Wildlife  Service 
(FWS)  and  USEPA  when  a  PSD  permit 
application  has  been  received,  in  order 
to  assist  USEPA  in  carrying  out  its  non- 
delegable responsibilities  under  section 
7  of  the  endangered  Species  Act  (Pub.  L 
97-304).  NDCNR-DEP  must: 

(a)  Notify  potential  applicants  of  the 
potential  need  for  consultation  between 
USEPA  and  the  FWS  if  an  endangered 
species  may  be  affected  by  the  project. 

USEPA's  data  sheet  may  be  used  for 
this  process  (copy  enclosed). 

(b)  Refrain  from  issuing  a  final  PSD 
permit  unless  the  FWS  has  determined 
that  the  proposed  project  will  not 
adversely  affect  any  endangered 
species. 

4.  According  to  USEPA  guidance 
published  on  June  26. 1987,  all  delegated 
agencies  are  required  to  look  at  certain 
control  options  when  making  BACT 
determinations  for  municipal  waste 
combustors.  Specifically,  these  agencies 
should  consider  a  dry  scrubber  for  sulfur 
dioxide  control,  a  baghouse  or 
electrostatic  precipitator  for  particulate 
control,  and  efficient  combustion 
techniques  for  carbon  monoxide  control 
in  their  BACT  determinations  for  this 
type  of  source. 

5.  Additional  BACT  guidance  issued 
on  December  1, 1987.  by  USEPA,  states 
that  the  Regional  Office  is  to  encourage 
the  application  of  "top-down"  BACT 
determinations  in  the  Region.  This 
means  that  USEPA  will  consider  as 
deficient  any  BACT  determination  that 
does  not  begin  with  the  most  stringent 
control  options  available  for  that  source 
category. 

6.  Upon  notification  from  EPA. 
NDCNR-DEP  will  implement  such  new 
regulations  or  directives  pending 
revision  of  this  agreement. 


22890 
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/'/.  Permits 

A.  In  any  matter  involving 
interpretation  of  sections  160-169  of  the 
Clean  Air  Act,  or  40  CFR  52.21,  and  of  40 
CFR  Part  124  where  guidance  on  the 
implementation,  review,  administration, 
or  enforcement  of  these  Sections  has  not 
been  sent  to  the  NDCNR-DEP,  USEPA 
will  be  contacted  and  requested  to 
provide  the  appropriate  guidance. 

B.  The  NDCNR-OEP  will  at  no  time 
grant  any  waiver  to  the  PSO  permit 
rsquirements. 

C.  Permits  issued  under  this 
delegation  shall  contain  language  stating 
that  the  Federal  PSD  requirements  have 
bt!en  satisHed. 

D.  Authorities  to  Construct  must 
it- elude  appropriate  provisions,  as 
speciHed  in  Attachment  A,  to  ensure 
permit  enforceability.  Permit  conditions 
shall,  at  a  minimum,  contain  reporting 
requirements  on  initiation  of 
construction,  startup,  and  source  testing 
(•vhere  applicable).  Upset/breakdown 
and  malfunction  conditions  shall  be 
included  in  all  permits. 

V.  Permit  Enforcement 

A.  The  primary  responsibility  for 
enforcement  of  the  PSD  regulations  in 
the  State  of  Nevada  (except  for  Clark 
pnd  Washoe  Counties)  will  rest  with  the 
NDCNR-DEP.  However,  the  State  has 
enforcement  authority  over  sources  in 
Clark  and  Washoe  which  generate 
e'.ectricity  using  steam  produced  by  the 
Ifuming  of  fossil  fuel.  The  NDCNR-DEP 
4.  ill  enforce  the  provisions  that  pertain 

|4  the  PSD  program,  except  in  those 
cases  where  the  rules  or  policy  of  the 
NDCNR-DEP  are  more  stringent.  In  such 
cases,  the  NDCNR-DEP  may  elect  to 
implement  the  more  stringent 
requirements. 

B.  Taking  into  consideration  the  terms 
of  the  USEPA-NDCNR-DEP 
Enforcement  Agreement,  nothing  in  this 
delegation  agreement  shall  prohibit  EPA 
from  enforcing  the  PSD  provisions  of  the 
Clean  Air  Act,  the  PSD  regulations  or 
any  PSD  permit  issued  by  the  NDCNR- 
DEP  pursuant  to  this  agreement. 

C.  In  the  event  that  the  NDCNR-DEP 
is  unwilling  or  unable  to  enforce  a 
provision  of  this  delegation  with  respect 
to  a  source  subject  to  the  PSD 
regulations,  the  NDCNR-DEP  will 
immediately  notify  the  Regional 
Administrator.  Failure  to  notify  the 
Regional  Administrator  does  not 
preclude  USLPA  from  exercising  its 
enforcement  authority. 


Dale:  10-10-68. 
Roland  D.  Westergard, 
Department  of  Conservation  &  Natural 
Resources — Division  of  Environmental 
Protection. 

Dale:  10-5-68. 
Daniel  W.  McGovem, 
U.S.  Environmental  Protection  Agency. 

Attachment  A 

1.  Identification  of  all  points  of 
emission  (both  stack  and  fugitive). 

2.  Specification  of  a  numerical 
emission  limitation  for  each  point  of 
emission  in  terms  of  mass  rate  or 
concentration  limitations.  If  emission 
testing  based  on  a  numerical  emission 
limitation  is  feasible,  the  {>ermit  may 
instead  prescribe  a  design,  operational, 
or  equipment  standard.  Any  permits 
issued  without  numerical  emission 
limitations  must  contain  conditions 
which  assure  that  the  design 
characteristics  or  equipment  will  be 
properly  maintained  or  that  the 
operational  conditions  will  be  properly 
performed  so  as  to  continuously  achieve 
the  assumed  degree  of  control. 

3.  Limitation  of  factors  which  were  the 
basis  for  air  quality  impact  analysis 
must  be  specified  (e.g.  hours  of 
operation,  stack  height,  materials     ' 
processed  which  affect  emissions). 

4.  Methods  and  frequency  of 
determining  continued  compliance  for 
each  point  of  emission  must  be 
referenced  (if  part  of  the  SIP  or  subject 
to  NSPS  or  NESHAPS)  or  explicitly 
identified  if  a  reference  method  is  not 
used. 

5.  Record  keeping  requirements  which 
enable  the  agency  to  ascertain 
continued  compliance  especially  where 
factors  such  as  hours  of  operation, 
throughput  of  materials,  sulfur  content 
of  fuels,  fuel  usage,  type  or  quantity  of 
materials  processed  are  conditions  of 
the  permit. 

6.  A  condition  that  the  permit  will 
expire  if  the  construction  is  not 
commenced  within  a  certain  specified 
time  frame. 

7.  The  condition  that  the  source  is 
responsible  for  providing  sampling  and 
testing  facilities  at  its  own  expense. 

8.  Reporting  requirements  which 
enable  the  agency  to  monitor  the 
progress  of  source  construction  and 
compliance  including  the  date  by  which 
construction  is  completed,  and  if 
different  from  the  completion  of 
construction  date,  the  date  by  which  full 
compliance  is  to  be  achieved. 

9.  Permits  issued  under  this  delegation 
should  contain  language  stating  that  the 
Federal  PSD  requirements  have  been 
satisfied. 


10.  As  a  courtesy  to  sources  exempted 
from  PSD  review  due  to  federally 
enforceable  operational  or  process 
restrictions,  or  the  use  of  controls  more 
stringent  than  required  by  applicable 
SIP  limits,  the  source  should  be  advised 
that  any  relaxation  of  those  limits  may 
subject  the  entire  source  to  full  PSD 
review  as  if  construction  had  not  yet 
begun.  Suggested  language  is  as  follows: 

This  source  is  exempt  from  PSD  review 
because  of  (e.g.  "a  requirement  that  operation 
is  limited  to  eight  hours  per  day").  Any 
relaxation  in  this  limit  that  increases  your 
potential  taemit  above  the  applicable  PSD 
threshold  will  require  a  full  PSD  review  of  the 
entire  source. 

The  Regional  Administrator  finds  good 
cause  for  foregoing  prior  public  notice 
and  for  making  this  rulemaking  effective 
immediately  in  that  it  is  an 
administrative  change  and  not  one  of 
substantive  content.  No  additional 
substantive  burdens  are  imposed  on  the 
parties  affected.  This  delegation  became 
effective  on  August  15, 1983;  therefore,  it 
serves  no  purpose  to  delay  this  technical 
revision,  adding  the  State's  address  to 
the  Code  of  Federal  Regulations. 

A  copy  of  the  request  for  delegation  of 
authority  is  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  Region  9  Office,  Air 
and  Toxics  Division,  Air  Operations 
Branch,  215  Fremont  Street,  San 
Francisco,  California  94105. 

List  of  Subjects  in  40  CFR  Fart  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations. 

Authority:  42  U.S.C.  7401-7501. 

Date:  May  16. 1989. 
Daniel  W.  McGovera. 
Regional  Administrator. 
(FR  Doc.  89-12673  Filed  5-26-89:  8:45  am] 

BILUNO  CODE  6SS0-50-M 


40  CFR  Part  52 

(A-1-FRL-3576] 

Approval  and  Promulgation  of  Air 
QuaHty  Implementation  Plans; 
Connecticut;  Reasonably  Available 
Control  Technology  for  Two  Pratt  & 
Whitney  Facilities 

aqency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  EPA  is  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  Connecticut. 


These  revisions  establish  and  require 
the  use  of  reasonably  available  control 
technology  (RACT)  to  control  volatile 
organic  compound  (VOC)  emissions 
from  two  Pratt  &  Whitney  Division  of 
United  Technologies  Corporation 
facilities  in  East  Hartford  and  North 
Haven,  Coimecticut.  The  intended  e^ect 
of  this  action  is  to  approve  two  source- 
specific  RACT  determinations  made  by 
the  State  in  accordance  with 
commitments  made  in  its  1982  Ozone 
Attainment  Plan  which  was  approved 
by  EPA  on  March  21, 1984  (49  FR  10542). 
This  action  is  being  taken  in  accordance 
with  section  110  of  the  Clean  Air  Act. 

EFFECTIVE  DATE:  This  action  will 
become  effective  July  31, 1989  unless 
notice  is  received  on  or  before  June  29, 
1989  that  adverse  or  critical  comments 
will  be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  pubhshed 
in  the  Federal  Register. 

ADDRESSES:  Comments  may  be  mailed 
to  Louis  F.  Gitto,  Director,  Air 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  I,  JFK  Federal  Building,  Room 
2313.  Boston,  MA  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  I,  JFK  Federal  Building,  Room 
2313,  Boston,  MA  02203;  and  the  Air 
Compliance  Unit,  Department  of 
Environmental  Protection,  State  Office 
Building,  165  Capitol  Avenue,  Hartford, 
CT  06106. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  B.  Conroy,  (617)  565-3252;  FTS 
835-3252. 

SUPPLEMENTARY  INFORMATION:  On  April 
7, 1989,  the  State  of  Connecticut 
submitted  formal  revisions  to  its  state 
implementation  plan  (SIP).  The  revisions 
consist  of  State  Order  No.  8014  issued 
by  the  Connecticut  Department  of 
Environmental  Protection  (DEP)  to  Pratt 
&  Whitney  Division  of  United 
Technologies  Corporation  in  East 
Hartford,  Cormecticut  and  State  Order 
No.  8027  issued  to  Pratt  &  Whitney 
Division  of  United  Technologies 
Corporation  in  North  Haven, 
Connecticut.  These  State  Orders  were 
issued  to  these  facilities  to  control 
volatile  organic  compound  (VOC) 
emissions  from  these  facilities'  VOC- 
emitting  processes.  The  requirements  of 
State  Order  No.  8014  and  8027  constitute 
reasonably  available  control  technology 
(RACT)  for  these  facilities  as  required 
by  subsection  22a-174-20(ee), 
"Reasonably  Available  Control 
Technology  for  Large  Sources,"  of 


Connecticut's  Regulations  for  the 
Abatement  of  Air  Pollution. 

Under  subsection  22a-174-20(ee),  the 
Connecticut  DEP  determines  and 
imposes  RACT  on  all  stationary  sources 
with  the  potential  to  emit  one  hundred 
tons  per  year  or  more  of  VOC  that  are 
not  already  subject  to  RACT  under 
Connecticut's  regulations  developed 
pursuant  to  the  control  techniques 
guidelines  (CTC)  documents.  EPA 
approved  this  regulation  on  March  21, 
1984  (49  FR  10542)  as  part  of 
Connecticut's  1982  Ozone  Attainment 
Plan.  That  approval  was  granted  with 
the  agreement  that  all  source-specific 
RACT  determinations  made  by  the  DEP 
would  be  submitted  to  EPA  as  source- 
specific  SIP  revisions. 

Summary  of  RACT  Detennination 

Pratt  &  Whitney  in  East  Hartford 
operates  33  open-top  vapor  degreasers 
that  were  in  use  prior  to  July  1, 1980. 
Pratt  &  Whitney  in  North  Haven 
operates  29  open-top  vapor  degreasers 
that  were  in  use  prior  to  July  1, 1980.  The 
control  of  solvent  metal  cleaning 
operations  in  Connecticut  is  covered 
under  subsection  22a-174-20(l),  "Metal 
cleaning."  of  Connecticut's  regulations. 
Final  approval  of  this  regulation  was 
granted  by  EPA  on  February  1, 1984  (49 
FR  3988).  Under  subparagraph  22a-174- 
20{I)(2)(iii)  of  Connecticut's  solvent 
metal  cleaning  regulation,  however, 
open  top  vapor  degreasers  and 
conveyorized  degreasers  that  were  in 
operation  prior  to  July  1, 1980  are 
exempt  from  meeting  the  control  and 
operating  requirements  prescribed  in 
subsection  22a-174-20(!).  Therefore,  all 
of  the  open-top  vapor  degreasers  at  both 
Pratt  &  Whitney  facilities  that  were  in 
operation  prior  to  July  1, 1980  are 
exempt  from  meeting  RACT  under 
subsection  22a-174-20(l).  These  open- 
top  vapor  degreasers  are  now  being 
required  to  meet  RACT  pursuant  to 
subsection  22a-174-20(ee). 

Pratt  &  Whitney  in  East  Hartford  has 
converted  29  of  its  33  existing  (pre-July 
1, 1980)  open-top  vapor  degreasers  from 
perchloroethylene,  a  VOC,  to  1,1,1 
trichloroethane  which  is  one  of  the 
organic  compounds  which  EPA  has 
designated  as  having  negligible 
photochemical  reactivity.  It  is  not 
considered  a  VOC  under  the  definition 
of  VOC  in  Connecticut's  SIP.  As  such, 
State  Order  No.  8014  is  not  requiring  any 
control  requirements  on  these  31  open 
top  vapor  degreasers.  State  Order  No. 
8014  does,  however,  contain 
requirements  for  the  29  open-top  vapor 
degreasers  in  case  Pratt  &  Whitney  ever 
converts  any  of  them  back  to  using  a 
VOC.  State  Order  No.  8014  requires 
Pratt  &  Whitney  to  meet  the  control 


requirements  of  subsection  22a-174-20(I) 
of  Connecticut's  regulations  and  some 
additional  requirements  in  paragraph  7 
of  the  State  Order  for  any  vapor 
degreaser  that  it  converts  back  to  a 
VOC  on  the  day  it  starts  production 
using  the  VOC. 

Similarly.  Pratt  &  Whitney  in  North 
Haven  has  converted  19  of  its  29 
existing  open-top  vapor  degreasers  from 
perchloroethylene  to  1.1,1 
trichloroethane.  As  such.  State  Order 
No.  8027  is  also  not  requiring  any 
control  requirements  on  these  19  open- 
top  vapor  degreasers.  Stale  Order  No. 
8027  does,  however,  also  contain 
requirements  for  the  19  open-top  vapor 
degreasers  in  case  Pratt  &  Whitney  ever 
converts  any  of  them  back  to  using  a 
VOC.  State  Order  No.  8027  requires 
Pratt  &  Whitney  to  meet  the  control 
requirements  of  subsection  22a-174-20(l) 
of  Connecticut's  regulations  and  some 
additional  requirements  in  paragraph  7 
of  the  State  Order  for  any  vapor 
degreaser  that  it  converts  back  to  a 
VOC  on  the  day  it  starts  production 
using  the  VOC. 

The  remaining  open-top  vapor 
degreasers  at  the  Pratt  and  Whitney 
facilities  (4  at  the  East  Hartford  facility 
and  10  at  the  North  Haven  facility) 
continue  to  use  VOC  solvents.  As  RACT 
for  these  units,  the  State  Orders  are 
requiring  these  units  to  meet  the 
requirements  in  subsection  22a-174-20(l) 
of  Connecticut's  regulations 
(Connecticut's  solvent  metal  cleaning 
regulation)  as  well  as  other  additional 
requirements  contained  in  the  State 
Order  which  increase  the  stringency  of 
the  control  requirements  imposed  on 
these  degreasing  units. 

In  addition  to  each  facihty's 
degreasing  operations,  each  facility  has 
handwiping  operations  which  use  VOC 
to  clean  metal  or  fiberglass  parts  outside 
the  confines  of  any  degreaser.  As  RACT 
for  these  operations,  the  State  Orders 
are  requiring  that  all  dispensing 
containers  be  equipped  with  a  cover  and 
be  closed  when  not  in  use,  all  dirty  rags 
and  all  rags  that  have  previously  been 
used  be  stored  in  covered  containers, 
and  no  rags  be  visibly  dripping  during 
use. 

In  addition,  each  facility  operates 
solvent  recovery  stills.  As  RACT  for 
these  operations,  the  State  Orders  are 
requiring  that  Pratt  and  Whitney  cease 
operation  of  any  solvent  recovery  still 
whenever  the  condenser  coil  outlet 
water  temperature  exceeds  100  T.  This 
is  the  temperature  above  which  the 
solvent  recovery  still  is  achieving  less 
than  the  minimum  required  ninety-five 
percent  solvent  recovery  rate.  The 
condenser  coil  outlet  water  temperature 
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on  each  solvent  recovery  is  required  to 
be  monitored  with  an  alarm  which  will 
be  triggered  should  the  condenser  coil 
outlet  water  temperature  exceed  100  °F. 
Furthermore,  Pratt  and  Whitney  is 
required  to  store  all  waste  VOC.  before 
being  recovered  in  the  solvent  recovery 
stills  or  before  being  sent  out  as  a  waste 
product,  in  closed  containers  which 
prevent  the  evaporation  of  VOC  to  the 
atmosphere. 

Additionally,  each  State  Order 
requires  Pratt  &  Whitney  to  maintain  a 
recordkeeping  system  of  all  adds  to  each 
vapor  degreaser  using  VOC  at  each 
facility.  Further.  Pratt  &  Whitney  is 
required  to  maintain  a  recordkeeping 
system  of  all  waste  VOC  that  is 
generated  from  these  vapor  degreasers. 
With  this  information.  Pratt  &  Whitney 
is  required  to  calculate  VOC  emissions 
from  its  degreasing  operations  from  each 
facility  on  a  quarterly  basis.  Pratt  & 
Whitney  is  also  required  to  maintain  a 
monthly  recordkeeping  system  for  each 
plant  of  all  VOC  used  in  the  handwiping 
operations  by  VOC  type. 

EPA  has  reviewed  State  Order  No. 
8014  and  State  Order  No.  8027  and  has 
determined  that  the  level  of  control 
required  by  these  Orders  represents 
RACT  for  Pratt  &  Whitney's  East 
Hartford  and  North  Haven  facilities. 

EPA  is  approving  these  SIP  revisions 
without  prior  proposal  because  the 
Agency  views  these  as  noncontroversial 
amendments  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  notice  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  two 
subsequent  notices.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  |uly  31, 1989. 

Final  Action 

EPA  is  approving  Connecticut  State 
Order  No.  8014  and  Stale  Order  No.  8027 
as  revisions  to  the  Connecticut  SIP.  The 
provisions  of  State  Order  No.  8014  and 
State  Order  No.  S027  define  and  impose 
RACT  on  Pratt  &  Whitney's  facilities  in 
East  Hartford  and  North  Haven, 
respectively,  as  required  by  subsection 
22a-174-20(ee)  of  Connecticut's 
regulations. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 


Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  31, 1989.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Pari  52 

Air  pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations,  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Connecticut  was  approved  by  the  Director  of 
the  Federal  Rejjister  on  July  1. 1982. 

Date:  May  15. 1969. 
Michael  R.  Deland, 
Regional  Administrator,  Region  I. 

Subpart  H,  Part  52  of  Chapter  I.  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52-[AMENDEDl 

Subpart  H— Connecticut 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.370  is  amended  by 
adding  paragraph  (c)(50)  to  read  as 
follows: 

§  52J70    Identification  of  plan. 

***** 

(c)  *  *  * 

(50]  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Connecticut  Department  of 
Environmental  Protection  (DEP)  on  April 
7, 1989. 

(i)  Incorporation  by  reference 

(A)  Letter  from  the  Connecticut  DEP 
dated  April  7, 1989  submitting  a  revision 
to  the  Connecticut  State  Implementatitn 
Plan. 

(B)  State  Order  No.  8014  and  attached 
Compliance  Timetable  for  Pratt  & 
Whitney  Division  of  United 
Technologies  Corporation  in  East 
Hartford.  Connecticut.  State  Order  No. 
8014  was  effective  on  March  22. 1989. 

(C)  State  Order  No.  8027  and  attached 
Compliance  Timetable  for  Pratt  & 
Whitney  Division  of  United 
Technologies  Corporation  in  North 
Haven,  Connecticut.  State  Order  No. 
8027  was  effective  on  March  31. 1989. 

(ii)  Additional  materials 
(A)  Technical  Support  Document 
prepared  by  the  Connecticut  DEP 
providing  a  complete  description  of  the 
reasonably  available  control  technology 
determination  imposed  on  Pratt  and 
Whitney's  East  Hartford  facility. 


(B)  Technical  Support  Document 
prepared  by  the  Connecticut  DEP 
providing  a  complete  description  of  the 
reasonably  available  control  technology 
determination  imposed  on  Pratt  and 
Whitney's  North  Haven  facility. 
[PR  Doc.  89-12672  Filed  5-26-89:  8.45  am) 

BILLINO  CODE  8S60-S0-M 


40  CFR  Part  52 

IFRL-3S58-4] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Colorado 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  notice  approves  a 
revision  to  the  Colorado  Springs  Carbon 
Monoxide  (CO)  State  Implementation 
Plan  (SIP)  for  Colorado  Springs 
submitted  on  lune  15. 1988,  by  the 
Governor  of  Colorado.  The  revision 
includes  the  Clean  Air  Campaign  (CAC). 
a  voluntary  no-drive  program,  into  the 
SIP,  which  EPA  is  approving  as  helpful 
for  attainment.  The  revision  contains  a 
new  attainment  demonstration,  but  it 
was  developed  prior  to  the  May  26. 19fi8. 
CO  SIP  Call  for  Colorndu  Springs.  This 
action  does  not  address  the  issues 
raised  in  that  SIP  Call.  Likewise,  EP.A  is 
not  acting  on  the  attainment 
demonstration. 

DATES:  This  action  will  be  effective  on 
July  31, 1989  unless  notice  is  received  by 
June  29, 1989  that  someone  wishes  to 
submit  adverse  or  critical  commpnls.  If 
the  effective  date  is  delayed,  timely, 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  revision  arp 
available  for  public  inspection  between 
8:00  a.m.,  and  4:00  p.m..  Monday  through 
Friday  at  the  following  offices: 
Environmental  Protection  Agency, 
Region  VIII.  Air  Programs  Branch.  999 
18th  Street.  Suite  500.  Denver.  Colorado 
80202-2405  and  Environmental 
Protection  Agency,  Public  Information 
Reference  Unit.  Waterside  Mall.  401  M 
Street,  SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dale  M.  Weils.  Air  Programs  Branch. 
Environmental  Protection  Agency.  One 
Denver  Place.  Suite  500.  999  18lh  Street. 
Denver.  Colorado  80202-2405.  (303)  294- 
1773.  (FFS)  564-1773. 
SUPPLEMENTARY  INFORMATION:  On  juno 
15, 1988.  the  Governor  of  Colorado 
submitted  a  CO  SIP  revision  for 
Colorado  Springs.  The  SIP  included  the 
CAC  measure,  as  well  as  an  attainment 
demonstration.  The  submittal  did  not 
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include  supporting  documentation  for  a 
claimed  6  percent  region-wide  CO 
emission  reduction  due  to  the  CAC, 
however  some  decrease  in  emissions 
from  the  program  is  expected  based  on 
experience  in  other  areas  (specincally 
the  metropolitan  Denver  area).  EPA  is 
giving  no  CO  emission  reduction  credit 
to  this  measure  in  the  approval  of  the 
CAC  as  part  of  the  SIP.  For  this  reason, 
EPA  provided  the  State  with  the 
opportunity  to  withdraw  this  submittal. 
The  State,  however,  determined  that  for 
various  reasons  (specifically  that  the 
local  community  acted  in  good  faith  in 
developing  the  plan  and  committing  the 
CAC  funding)  that  this  submittal  not  be 
withdrawn. 

In  a  separate  notice,  EPA  is  proposing 
to  approve  revisions  to  the  CO  SIP  for 
all  CO  nonattaiimient  areas  in  Colorado 
submitted  on  July  29, 1987,  by  the 
Governor  of  Colorado.  The  CO  SIP 
revision  included:  (1)  Regulation  No.  11 
(Inspection/Maintenance  (I/M) 
program)  and  (2)  Regulation  No.  13 
(oxygenated  fuels  program).  These 
provisions  are  also  included  in  this 
submittal,  but  since  they  are  the  subject 
of  the  before-mentioned  notice,  they  are 
considered  surplus  for  this  action.  In 
addition,  on  May  26, 1988,  EPA  has 
found  the  Colorado  CO  SIP  to  be 
substantially  inadequate,  based  on 
recent  air  quality  data,  for  timely 
attainment  in  the  Colorado  Springs  CO 
nonattainment  area  (see  the  September 
7, 1988,  Federal  Register  (53  FR  34500]). 
This  finding  was  made  subsequent  to 
the  development  of  the  attainment 
demonstration  in  the  present  submittal, 
and  consequently  the  submittal  does  not 
address  the  issues  in  the  May  26, 1988, 
finding.  EPA  considers  the  attainment 
demonstration  and  all  other  material  in 
the  submittal,  with  the  exception  of  the 
Colorado  Springs  CAC,  to  be  surplus. 

The  Colorado  CAC  includes  a 
program  to  reduce  driving  and  limit 
wood  burning  on  forecast  high  pollution 
days,  and  a  no-drive  initiative  one  day 
per  week.  The  cost  of  the  program  is 
estimated  to  be  $156,700.  the  amount  of 
S50.000  will  be  supplied  by  the  State 
Department  of  Health,  and  the 
remainder  of  funds  will  originate  from 
local  funding  by  both  the  public  and 
private  sectors. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
oO  days  from  the  date  of  the  Federal 
Register  notice  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 


If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  wrill  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  July  31, 1989. 

Final  Action 

EPA  hereby  approves  a  revision  to  the 
Colorado  CO  SIP  for  Colorado  Springs 
to  include  the  Clean  Air  Campaign  as 
part  of  the  SIP.  This  action,  however, 
does  not  include  approval  of  the 
attainment  demonstration,  nor  does  it 
give  emission  credit  reduction  of  the 
CAC  measure.  T^e  State  must  submit  a 
SIP  revision  to  comply  with  the  May  26, 
1988.  SIP  Call. 

EPA  finds  that  good  cause  exists  for 
making  the  ac'iion  taken  in  this  notice 
immediately  effective  because  the 
implementation  plan  revisions  are 
already  in  effect  under  State  law  or 
regulation.  EPA's  approval  poses  no 
additional  regulatory  burden. 

Under  5  U.S.C.  605(b],  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  31, 1989.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52    . 

Air  pollution  control.  Particulate 
matter.  Sulfur  oxides.  Incorporation  by 
reference. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Colorado  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Dated:  April  11, 1988. 
WUUam  K.  Reilly. 
Administrator. 

Part  52  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

Subpart  G — Colorado 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401-7642. 

§52.320    lAmendedl 

2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(43)  to  read  as 
follows: 

§  52.320    Identification  of  plant 

***** 

(c)  ♦  *  * 

(43)  On  June  15, 1988,  the  Governor 
submitted  revisions  to  the  CO  SIP  for 
Colorado  Springs.  The  revisions  contain 
a  new  measure,  the  Clean  Air 
Campaign.  EPA  considers  all  other 
aspects  of  the  submittal  to  be  surplus. 

(i)  Incorporation  by  reference 

(A)  Clean  Air  Campaign  portion  of  the 
Carbon  Monoxide  State  Implementation 
Plan  for  the  Colorado  Springs  urbanized 
area,  revised  August  12. 1987. 

[FR  Doc.  89-12871  Filed  5-26-89;  8:45  am] 
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40  CFR  Part  52 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Approval  of  a  Revision  to  ttie  Maryland 
Statelmplementation  Plan 

I  Docket  No.  Afn074  MD;  FRL-351S-9I 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  Notice  announces  the 
Administrator's  approval  of  a  revision  to 
the  Maryland  State  Implementation  Plan 
that  amends  Code  of  Maryland  Air 
Regulation  (COMAR)  10.18.21.10 
(Graphic  Arts)  and  COMAR  10.18.21.13 
(Miscellaneous  Metal  Coating.  Interior 
Sheet  Drum  Lining).  COMAR  10.18.21 
has  been  modified  to  remove  a 
"grandfather"  provision  adopted  several 
years  ago  for  graphics  arts  sources  that 
allowed  the  use  of  a  condensing 
precipitator  as  an  acceptable  control 
method.  This  provision  will  be 
eliminated  because  the  equipment  is  old. 
needs  continuous  maintenance  and 
obser\ation,  and  does  not  control 
certain  types  of  hydrocarbons  that  are 
now  designated  as  volatile  organic 
compounds  (VOC's). 

The  reform  on  COMAR  10.18.21.13 
establishes  an  interim  and  a  final 
coating  standard  for  interior  drum  liners 
for  reclaimed  steel  drums  and  new  steel 
drums  and  pails.  The  suggested 
standards  are  consistent  with  EPAs 
Control  Technology  Guideline's  (CTG) 
for  miscellaneous  coating,  but  provide 
an  interim  limit  until  complying  coatings 
are  developed  for  all  applications. 
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imcnvi  DATt:  This  action  will 
become  effective  on  ]uly  31. 1989  unless 
notice  is  received  by  |une  29. 1969  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

AOOmSSIt:  Written  comments  on  this 
action  should  be  addressed  to  David 
Arnold.  Chief.  Programs  Planning 
Section,  at  the  EPA  Regional  Office 
address  listed  below.  Copies  of  iUe 
documents  relevant  to  this  action  are 
available  for  pubic  inspection  during 
normal  business  hours  at: 
U.S.  Environmental  Protection  Asency. 
Region  III.  Air  Programs  Branch.  841 
Chestnut  Building.  Philadelphia.  PA. 
Maryland  Air  Management 
Administration.  Department  of  the 
Environment.  201  W.  Preston  Street. 
Baltimore.  MD.  Attn:  George  Ferrcri. 
Public  Information  Reference  Unit. 
Environmental  Protection  Agency.  401 
M  Street  SW..  Washington.  DC  20460. 

MN  RNmmi  mrofiMA-noN  contact: 
Ms.  Ivette  Y.  Alamo-Tirado  at  (215)  597- 
6863.  at  the  EPA  Region  III  address 
above.  The  commercial  and  FTS 
numbers  are  the  same. 

SU^nmCNTAllV  inpoiimation:  On  ]une 
30, 1987.  the  State  of  Maryland 
Department  of  the  Environment 
submitted  Revision  87-01  to  the 
Maryland  State  Implementation  Plan. 
The  submittal  concerned  regulations  for 
controlling  VOCs  in  the  Baltimore  Air 
Quality  Control  Region  (AQCR)  and  the 
Maryland  portion  of  the  National 
Capital  Interstate  AQCR.  The  submittal 
was  in  the  form  of  amendments  to 
Regulation  .01  (Defmitions]  under 
COMAR  10.18.01  (General 
Administrative  Provisions),  Regulation 
.06  (Volatile  Organic  Compounds)  under 
COMAR  10.18.06  (General  Emission 
Standards.  Prohibitions  and 
Restrictions).  Regulation  .02 
(Applicability  and  Exemptions)  and  .04 
Loading  Operations  in  Area  III  and  IV) 
under  COMAR  10.18.13  (Control  of 
Gasoline,  and  other  Volatile  Organic 
Compound  Storage  and  Handling). 
Regulations  .01  (Definitions).  .02 
(Applicability.  Determining  Compliance, 
and  Reporting),  .10  (Graphic  Arts),  and 
.13  (Miscellaneous  Metal  Coating)  under 
COMAR  10.18.21  (Control  of  Volatile 
Organic  Compounds  from  Specific 
Processes)  and  the  repeal  of  Regulation 
.03  (Automotive  and  Light-Duty  Truck 
Coating  and  Associated  Component 
Supplies  Industries)  and  adoption  of 
new  Regulations  .03  and  .15  (Paint, 
Resin  and  Cohesive  Manufacturing  and 
Adhesive  Application)  under  COMAR 
10.18.21.  The  amendment  to  Regulation 
.01  under  COMAR  10.18.21  (Control  of 


Volatile  Organic  Compounds  from 
Specific  Processes)  and  the  definition  of 
a  VOC  in  Regulation  .01  under  COMAR 
10.18.1  (General  Administrative 
Provisions)  were  withdrawn  by  the 
State  on  August  4. 1987.  and  June  17. 
1987.  respectively.  The  amendments  to 
Regulation  .10  and  .13  under  COMAR 
10.18.21  will  be  the  only  amendments 
addressed  in  this  Notice.  The  remaining 
amendments  will  be  addressed  in 
separate  notices. 

COMAR  10.18.21.10  B(l)  has  been 
modified  to  remove  a  "grandfather" 
provision  adopted  several  years  ago  for 
web  printing  installations.  This 
provision  allowed  these  installations  to 
use  a  hot-air  high  velocity  dryer  and 
condensing  electrostatic  precipitator 
(ESP),  which  were  installed  before 
January  1, 1979,  as  an  acceptable  VOC 
control.  This  provision  is  being  deleted 
because:  the  equipment  (ESP)  is  at  the 
end  of  its  useful  life,  (greater  than  10 
years)  needs  intensive  maintenance  by 
operating  personnel  and  continuous 
observation  by  the  Air  Management 
Administration,  does  not  regulate 
alcohol  emissions  which  are  VOCs  and 
is  in  operation  in  an  ozone  non- 
attainment  area. 

The  Air  Management  Administration 
amended  COMAR  1018.21.13. 
establishing  an  interim  and  a  final 
coating  standard  for  any  epoxy 
phenolic,  or  phenolic  coating  used  to 
line  the  interior  of  reclaimed  steel  dnmis 
and  new  steel  drums  and  pails.  Two 
drum  reclaimers  and  one  new  drum 
manufacturer  were  affected  by  this 
change. 

The  change  will  set  an  interim  limit  of 
4.6  pounds  of  VOC  per  gallon  of  coating 
minus  water  until  July  1. 1987.  and  a 
final  coating  standard  of  4.3  pounds  of 
VOC  per  gallon  of  coating  minus  water. 
This  final  regulation  is  consistent  with 
EPA's  Control  Technology  Guideline 
which  indicates  that  the  maximum  VOC 
content  acceptable  for  miscellaneous 
metal  coating  of  steel  drum  interior 
lining  would  be  equivalent  to  the  clear 
coating  standard  of  4.3  pounds  of  VOC 
per  gallon.  The  State  of  Maryland  has 
agreed  to  revise  their  definition  of  VOC 
in  order  to  bring  it  into  conformance 
with  EPA's  definition  of  VOC.  The 
revised  definition  that  Maryland  is 
expected  to  submit  will  mirror  EPA's 
current  definition  of  VOC  as  contained 
in  40  CFR  Part  60.2.  In  accordance  with 
section  110(a)(2)  and  section  110(a)(3)  of 
the  Clean  Air  Act.  EPA  must  approve 
portions  of  a  State's  Implementation 
Plan,  even  if  not  all  requirements  are 
met.  as  long  as  the  partial  approval  will 
contribute  to  the  attainment  of  the  ozone 
standard.  Therefore.  EPA  is  proposing  to 
approve  COMAR  10.18.21.13  on  the 


basis  that  it  contributes  to  the 
attainment  of  the  ozone  standard. 
Therefore,  EPA  is  proposing  to  approve 
COMAR  10.18.21.13  on  the  basis  that  it 
contributes  to  the  attainment  of  the 
ozone  standard. 

The  implementation  of  these 
amendments  will  not  have  an  adverse 
economic  impact  on  the  State  or  local 
agencies. 

This  revision  to  the  Maryland  SIP  was 
adopted  by  the  Secretary  of  the 
Department  of  the  Environment  on  June 
10. 1987,  in  accordance  with  the 
requirements  of  40  CFR  Part  51. 
Requirements  for  Preparation,  Adoption, 
and  Submittal  of  Implementation  Plans. 
As  required  by  40  CFR  Part  51.40.  the 
State  of  Maryland  has  certified  that, 
after  adequate  public  notice,  a  public 
hearing  with  respect  to  this  SIP  revision 
was  held  on  September  30, 1986 

Final  Action 

EPA  is  approving  these  amendments 
to  COMAR  10.18.21.10  (Graphic  Arts) 
and  COMAR  10.18.21.13  (Miscellaneous 
Metal  Coating).  This  approval  is  based 
on  a  determination  that  the  revision 
meets  the  requirements  of  section 
110(a)(2)  of  the  Clean  Air  Act  and  40 
CFR  Part  51,  Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  Notice  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  two 
subsequent  notices.  One  notice  will 
withdraw  the  final  action,  and  the  other 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  July  31, 1989. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  three  of 
Executive  Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  July  31. 1989.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

Under  5  U.S.C.  section  605(b).  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities  (see 
46  PR  8709). 

L|st  of  Subjects  in  40  CFR  Part  2 

Aij-  pollution  control.  Hydrocarbons, 
Ozone.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 
Incorporation  by  reference. 

Note:  Incorporation  by  reference  of  the 
Slate  Implementation  Plan  for  the  State  of 
Maryland  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Date:  February  2. 1989. 
|ohn  A.  Moore. 

Acting  Administrator. 

Identification  of  Document 

Part  52  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  V— Maryland 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.1070  is  amended  by 
adding  paragraph  {c)(86)  to  read  as 
follows: 

§  52.1070    Identification  of  plan. 

•  *  *  *  • 

(c)  *  *  * 

(86)  Revisions  submitted  on  March,  1, 
1989  by  the  Secretary,  Maryland 
Department  of  the  Environment, 
amending  the  Code  of  Maryland  Air 
Regulations  (COMAR)  10.18.21.10 
(Graphic  Arts)  and  COMAR  10.18.21.13 
(Miscellaneous  Metal  Coating.  Interior 
Sheet  Drum  Lining). 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  COMAR  10.18.21.10, 
pertaining  to  graphic  arts,  and  COMAR 
10.18.21.13,  pertaining  to  miscellaneous 
metal  coating,  interior  sheet  drum  lining. 
These  revisions  were  adopted  by  the 
Secretary  of  Health  and  Mental  Hygiene 
on  June  10. 1987  and  became  effective  on 
August  10, 1987. 

(ii)  Additional  information. 

(A)  Letter  of  June  30. 1987  from  George 
P.  Ferreri,  Director,  Maryland  Air 
Management  Administration,  to  Thomas 
J.  Maslany.  EPA  Region  III.  forwarding 
revisions  to  COMAR  10.18.21.10  and 
COMAR  10.18.21.13. 

(B)  Letter  of  March  13. 1989  from 
George  P.  Ferreri,  Director,  Maryland 
Air  Management  Administration  to 
Stanley  L.  Laskowski,  Acting  Regional 
Administrator,  EPA  Region  III,  clarifying 
information  with  respect  to  the  adopted 
and  effective  dates  of  the  revisions  to 


COMAR  10.18.21.10  and  COMAR 

10.18.21.13. 
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40  CFR  Part  62 
IA-1-FRL-3576-6] 

Approval  and  Promulgation  of  State 
Air  Quality  implementation  Plans  for 
Designated  Facilities  and  Pollutant^ 
Maine;  Plan  for  Controlling  Sulfuric 
Acid  Mist  Emissions  From  Existing 
Sulfuric  Acid  Production  Plants 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  notice  approves  Maine's 
111(d)  plan  for  the  control  of  sulfuric 
acid  mist  (HaSO*)  from  existing  sulfuric 
acid  production  plants.  The  plan  was 
submitted  by  the  Maine  Department  of 
Environmental  Protection  (DEP)  on 
November  10, 1988.  The  plan  consists  of 
a  license  issued  to  Delta  Chemical  in 
Searsport,  Maine.  (Delta  Chemical  is  the 
only  existing  sulfuric  acid  production 
plant  in  the  State  of  Maine.)  The  plan 
satisfies  EPA's  requirements  for 
adoption  and  submittal  of  a  plan  to 
control  H2SO4  from  designated  facilities 
in  accordance  with  section  111(d)  of  the 
Clean  Air  Act. 

EFFECTIVE  DATE:  This  action  will 
become  effective  July  31. 1989  unless 
notice  is  received  on  or  before  June  29, 
1989  that  adverse  or  critical  comments 
will  be  submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Louis  F. 
Gitto,  Director  of  the  Air  Management 
Division.  (See  address  below.)  Copies  of 
the  documents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours  at  the  Air 
Management  Division,  U.S. 
Environmental  Protection  Agency. 
Region  I.  JFK  Federal  Building,  Room 
2313.  Boston,  MA  02203  and  the  Bureau 
of  Air  Quality  Control.  Department  of 
Environmental  Protection,  71  Hospital 
Street,  Augusta,  ME  04333. 
FOR  FURTHER  INFORMATION  CONTACT 
David  B.  Conroy,  (617)  565-3252;  FTS 
835-3252. 

SUPPLEMENTARY  INFORMATION:  On 
November  10, 1988,  the  Maine  DEP 
submitted  the  State's  plan  for  controlling 
sulfuric  acid  mist  emissions  from 
existing  sulfuric  acid  production  plants. 
The  only  existing  sulfuric  acid 
production  facility  in  the  State  of  Maine 
is  Delta  Chemical  in  Searsport.  Maine. 


(New  sulfuric  acid  production  plnnts 
would  be  subject  to  40  CFR  Part  60. 
Subpart  H  and  the  Maine's  State 
Implementation  Plan's  permitting 
regulations  for  the  construction  and 
operation  of  new  and  modified  sources.) 
Delta  Chemical  operates  two  sulfuric 
acid  production  plants.  One  plant, 
designated  No.  1,  has  a  rated  capacity  of 
70  tons  per  day  of  sulfuric  acid.  The 
other  plant,  designated  No.  2.  has  a 
rated  capacity  of  100  tons  per  day  of 
sulfuric  acid. 

The  plan  consists  of  a  license  issued 
to  Delta  Chemical  in  Searsport.  Maine. 
The  State  issued  the  license  on  February 
28, 1979  after  conducting  a  public 
hearing  on  February  23. 1979.  The  plan 
also  contains  the  moi '  recent  license 
issued  to  Delta  Chemical  on  April  21. 
1988.  EPA  has  reviewed  the  plan  and 
developed  an  evaluation  report  which  is 
based  on  the  requirements  of  section 
111(d)  of  the  Clean  Air  Act  of  1977.  as 
amended;  40  CFR  Part  60.  Subparts  B 
and  C;  and  an  EPA  guideline  document 
entitled  "Final  Guidance  Document: 
Control  of  Sulfuric  Acid  Mist  Emissions 
From  Existing  Sulfuric  Acid  Production 
Units."  This  evaluation  report  is 
available  for  inspection  during  normal 
business  hours  at  the  EPA  Regional 
Office  listed  in  the  Addresses  section  of 
this  notice. 

The  plan  meets  all  of  EPA's  criteria 
for  approval.  The  emission  limits 
imposed  in  the  license  are  the  same  as 
the  limits  prescribed  in  40  CFR  Part  60. 
Subpart  C  for  such  facilities  pursuant  to 
section  111(d)  of  the  Clean  Air  Act.  The 
Maine  DEP  has  required  Delta  Chemical 
to  test  each  of  its  production  units 
annually,  and  the  company  has 
demonstrated  that  it  is  in  compliance 
with  the  license  that  is  being  approved 
as  the  111(d)  plan  by  this  rulemaking. 

EPA  is  approving  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  notice  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  two 
subsequent  notices.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  July  31. 1989. 
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Final  Action 

EPA  is  approving  Maine's  lll(d]  plan 
for  the  control  of  sulfuric  acid  mist  from 
existing  plants  because  the  State's 
emission  limits  are  the  same  as  the 
applicable  limits  of  40  CFR  Part  60. 
Subpart  C 

Under  5  U.S.C.  e05(b).  I  certify  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  31, 1989.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  SubjecU  in  40  CFR  Part  K 

Administrative  practice  and 
procednre.  Air  pollution  control, 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
Sulfuric  acid  plants.  Sulfuric  oxides. 

Dated:  May  15. 1989. 
MichMl  R.  Deland. 

Regional  Administrator.  Region  I. 

Title  40  of  the  Code  of  Federal 
Regulations.  Chapter  I.  Part  62,  Subpart 
U  is  amended  as  follows: 

PART  62-{  AMENDED] 

1.  The  authority  citation  for  Part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Subpart  U  is  amended  by  adding  an 
undesignated  centerheading  and 

S  62.4845  to  read  as  follows: 

Subpart  U— Main* 

Plan  for  the  Control  of  Designated 
Pollutants  From  Existing  Facilities 
(Section  111(d)  Plan) 

562.4S4S    Ittantification  of  plan. 

(a)  Identification  of  plan:  Maine  Plan 
for  the  Control  of  Designated  Pollutants 
from  Existing  Plants  (Section  111(d) 
Plan). 

(b)  The  plan  was  officially  submitted 
as  follows: 

(1)  Control  of  sulfuric  acid  mist 
emissions  from  existing  sulfuric  acid 
production  units,  submitted  on 
November  10. 1988. 

(c)  Designated  facilities:  The  plan 
applies  to  existing  facilities  in  the 
following  categories  of  sources: 

(1)  Sulfuric  acid  plants. 


3.  Subpart  U  is  further  amended  by 
adding  an  undesignated  centerheading 
and  S  62.4900  to  read  as  follows: 

Sulfuric  Acid  Mist  From  Existing 
Sulfuric  Add  Plants 


§62.4900    Identification  of  I 
The  plan  applies  to  the  following 

existing  sulfuric  acid  plants: 
(a)  Ctelta  Chemical  in  Searsport. 

Maine. 

§62.4950    [RadMignatad  from  §62.4850] 

4.  The  centerheading  "Fluoride 
Emissions  From  Phosphate  Fertilizer 
Plants"  and  §  62.4850  are  redesignated 
as  "Fluoride  Emissions  From  Phosphate 
Fertilizer  Plants  "  and  §  62.4950. 
respectively. 

[FR  Doc  89-12656  Filed  5-26-89;  8:45  am] 

aiUJNQ  COOC  UW-SO-M 


40CFR  Part  180 

(PP  6F3377/R1023;  FRL-3577-61 

laomata-y  (Pharomon*  Diapanaara); 
Examption  From  tha  Raquirament  of  a 
Tolaranca 

aqcncy:  Environmental  Protection 

Agency  (EPA). 

ACTKHC  Final  rule. 

tUMMARY:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  insect 
pheromone  Isomate-M  (pheromone 
dispensers)  containing  the  active 
ingredients  Z-8-dodecen-l-yl  acetate.  E- 
6-dodecen-l-yl  acetate,  and  Z-8- 
dodecen-1-ol  in  or  on  the  raw 
agricultural  commodities  (RACs) 
nectarines,  peaches,  and  macadamia 
nuts.  This  regulation  eliminates  the  need 
to  establish  a  maximum  permissible 
level  for  residues  of  this  "biochemical" 
pesticide.  This  request  for  an  exemption 
from  the  requirement  of  a  tolerance  was 
requested  by  John  W.  Kennedy 
Consultants,  bic  acting  as  the 
registered  U.S.  agent  for  Biocontrol,  Ltd. 
of  Warwick.  Queensland  4370. 
Australia. 

EFFECTIVE  DATE:  Effective  on  May  30, 
1989. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number  (PP 
6F3377/R1023),  may  be  submitted  to  the: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  Rm.  3708. 401  M 
Street  SW..  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phil  O.  Hutton,  Product  Manager  (PM) 
17,  Registration  Division  (H-7505C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  Rm. 
207.  CM  #2, 1921  Jefferson  Davis 


Highway,  Arlington.  VA  22202.  (703) 

557-2690. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  November  26. 1986  (51  FR 
41003).  which  announced  that  EPA  had 
received  pesticide  petition  (PP)  6F3377 
from  Biocontrol,  Ltd.,  148  Palermin 
Street,  Warwick,  Queensland  4370, 
Australia  (U.S.  Agent:  John  W.  Kennedy 
Consultants,  Inc.,  American  Bank 
Building,  Suite  406.  Laurel,  MD  20707). 
proposing  that  40  CFR  Part  180  be 
amended  by  establishing  an  exemption 
from  the  requirement  of  a  tolerance  for 
residues  of  the  insect  pheromone 
isomate-M  (Z-8-dodecen-l-yl  acetate:  E- 
8-dodecen-1-yl  acetate;  Z-8-dodecen-1- 
ol)  in  or  on  RACs  nectarines,  peaches, 
macademia  nuts.  This  rule  amends  40 
CFR  Part  180  to  include  nectarines, 
peaches,  macadamia  nuts. 

No  comments  were  received  in 
response  to  the  original  notice  of  filing. 
This  exemption  is  for  an  oriental  fruit 
moth  pheromone  which  acts  to  control 
the  oriental  fruit  moth  by  mating 
disruption.  The  pheromone  is  a  synthetic 
replica  of  the  naturally  occurring 
pheromone.  This  pheromone  product  is 
impregnated  in  a  6-inch  flexible 
polyethylene  tube  which  has  an 
aluminum  wire  that  runs  along  the 
length  of  the  tube  to  allow  the  tube  to  be 
tied  to  the  lateral  branches  of  the  fruit 
trees.  The  pheromone  permeates  the 
surrounding  area  giving  off  an  olfactory 
stimulant  which  disrupts  the  mating 
pattern  of  the  oriental  fruit  moth  and 
diminishes  its  ability  to  reproduce,  by 
reportedly  causing  a  false  trail  in  the 
orchard  air  so  as  to  interrupt  the 
reproductive  cycle.  Isomate-M  is 
selective  for  the  oriental  fruit  moth.  It 
appears  to  have  no  influence  on  other 
insects,  which  means  that  beneficial 
insects,  such  as  those  that  prey  on  mites, 
are  not  affected. 

The  recommended  application  rates 
are:  Four  (4)  dispensers/tree  in  standard 
orchard  spacing  or  400  dispensers/acre, 
or  1000  dispensers/hectare.  Normally 
two  applications  per  season  will  suffice: 
the  first  application  should  be  prior  to 
the  emergence  of  the  moths  (in  late 
February),  and  the  second  application 
should  be  90  days  later,  preferably  in 
late  May. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicology  data 
performed  with  the  active  ingredient, 
considered  in  support  of  the  exemption 
from  the  requirements  of  a  tolerance 
included:  an  acute  oral  LDso.  rat.  with  no 
observed  effects  level  (NOEL)  =>  20 
mL/kg  (17.12  g/kg);  acute  dermal  LDso. 
rat,  NOEL  =>  2000  mg/kg;  primary 
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dermal  irritation,  rabbit,  P.I.  score=0.96, 
a  slightly  irritating  agent;  primary  eye 
irritation,  rabbit,  nor  corneal  opacify  or 
iritis  observed;  and  acute  inhalation 
LCso  NOEL =74.7  mg/L.  The  Ames 
mutagenicity  assay  showed  no 
mutagenic  potential. 

The  exemption  from  the  requirements 
for  a  tolerance  on  RACs  and 
registration  of  Isomate-M  on  a 
conditional  basis  is  toxicologically 
supported. 

1.  It  is  a  synthetic  replica  of  the 
naturally  occurring  oriental  fruit  moth 
pheromone  which  already  exists  in 
nature. 

2.  The  polyethylene  synthetic  tube 
used  in  the  Isomate-M  formulation  is 
cleared  for  use  in  pesticides. 

3.  Isomate-M  will  be  released  at 
treatment  sites  at  the  rate  of  30  mg  of 
active  ingredient  per  hour,  or  12.15  mg 
per  acre  per  hour,  the  specific 
application  rate,  through  the  walls  of  the 
poiyethlene  tubing.  Because  the  product 
is  encapsulated  in  plastic  tubing,  it  is 
highly  unlikely  that  humans  or  animals 
would  be  exposed  to  Isomate-M. 

A  lack  of  demonstrable  toxicity  and 
near  nonexistent  potential  for  exposure 
to  Isomate-M  indicates  that  its  use  to 
aid  in  oriental  fruit  moth  control  would 
not  result  in  hazards  to  public  health. 

Due  to  the  small  quantity  of  product 
being  used,  the  method  of  application 
which  excludes  the  contamination  of 
food  items  and  its  rather  rapid 
dissipation  into  the  environment,  the 
acceptable  daily  intake  and  maximum 
permissible  intake  considerations  are 
not  relevant  to  this  petition. 

Isomate-M  is  considered  useful  for  the 
purpose  for  which  the  exemption  from 
the  requirements  of  a  tolerance  is 
sought.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  exemption  from  the 
requirement  of  a  tolerance  for  Isomate- 
M  will  protect  the  public  health. 
Therefore  the  exemption  is  established 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  be 
submitted  in  quintuplicate  and  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearinjg  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

As  provided  for  in  the  Administrative 
Procedures  Act  5  U.S.C.  553(d)(3)  the 
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time  for  comments  is  being  limited  to  15 
days  in  order  that  the  exemption  from 
the  requirements  of  a  tolerance  can  be 
established  in  a  timely  manner. 

The  Office  of  Management  and  Budget 
has  exempted  thi^  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  90- 
354,  94  Stat.  1164,  5  U.S.C.  601-12).  the 
Administrator  had  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels,  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950).  Effective  on:  May  30, 1989. 

(Sec  408(d)(2).  68  Stat.  512  (21  U.S.C. 

346a(d)(2))) 

List  of  Subjects  in  40  CFR  Part  180 

Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  May  22, 1989. 
Douglas  D.  Campt 

Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  revising  §  180.1073,  to  read  as 
follows: 

§  180.1073    lsomat*-M;  nemption  from  the 
raquirament  of  a  tolerance. 

The  oriental  fruit  moth  pheromone 
(Isomate-M)  (Z-8-dodecen-l-yl  acetate, 
E-8-dodecen-l-yl  acetate,  Z-8-dodecen-l- 
ol)  is  exempt  from  the  requirement  of  a 
tolerance  in  or  on  all  the  raw 
agricultural  commodities  (food  and  feed) 
including  peaches,  nectarines,  and 
macadamia  nuts  when  used  in  orchards 
with  encapsulated  polyethylene  tubing 
to  control  oriental  fruit  moth. 

(FR  Doc.  89-12791  Filed  5-26-89;  8:45  am) 

BILLING  CODE  eS<0-SO-M 


ACTION:  Final  rule. 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

Changes  In  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency. 


SUMMARY:  Modified  base  (100-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below. 

These  modified  elevations  will  be 
used  in  calculating  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  second  layer 
coverage  on  existing  buildings  and  their 
contents. 

DATES:  The  effective  dates  for  these 
modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
amend  the  Flood  Insurance  Rate  Map(s) 
(FIRM)  in  effect  for  each  hsted 
community  prior  to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  on  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  John  L  Matticks,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-2767. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  modified  flood 
elevations  for  each  community  listed. 
Thse  modified  elevations  have  been 
published  in  newspaper(s)  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Administrator  has  resolved  any  appeals 
resulting  from  this  notification. 

Numerous  changes  made  in  the  base 
(100-year)  flood  elevations  on  the  FIRMs 
for  each  community  make  it 
administratively  infeasible  to  publish  in 
this  notice  all  of  the  changes  contained 
on  the  maps.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community,  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234) 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  as 
amended  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-448).  42  U.S.C.  4001^128,  and  44  CFR 
Part  65. 

For  rating  purposes,  the  revised 
community  number  is  shown  and  must 
be  used  for  all  new  policies  and 
renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
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the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management 
measures  required  by  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  that  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their 
floodplain  management  requirements. 
The  community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State  or  regional  entities. 


These  modified  base  flood  elevations 
shall  be  used  to  calculate  the 
appropriate  flood  insurance  premium 
rates  for  new  buildings  and  dieir 
contents  and  for  second  layer  coverage 
on  existing  buildings  and  their  contents. 

The  changes  in  the  base  flood 
elevations  are  in  accordance  with  44 
CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b],  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 


technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Fart  65 

Flood  insurance.  Floodplains. 

The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  US.C.  4001  ei  seq.. 
Reorganization  Plan  No.  3  of  1978.  E.0. 12127. 

§65.4    [Amended] 

Section  65.4  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


State  and  County 

Location 

Dale  and  naine  of  newsoaper 
wttere  noboe  was  pu&hsned 

Ctiiet  executive  officer  of  community 

Effective  date 
of  modification 

Commu- 
nity No. 

FlondK  Dade  (DockM  Na 
FEMA-6940). 

Florida  Marvtee  (Docket 
No.  FEMA-e947). 

Unincorporated  areas 

Nov.  17.  1968  and  Nov.  24. 
1988.  Miam  HenM. 

Dec.  9.  1966  and  Dec   16. 
1988.       The      Bmdmtton 
Herald. 

The  Honorable  Joaquin  Avino,  County  Marv 
ager,  Dade  County,  Metro  Dade  Center, 
111  NW.  isl  Street.  Suite  2910,  Miami. 
Florida  33128-1971. 

The  Honorable  Kent  G.  Chetlain,  Chairman, 

Sept  19,1968.. 
Nov.  29,  1988... 

125098 
120153 

Co»jnty,  P.O.  Box  1000,  Bradenton,  Florida 
33506. 

Illinniii  Coofc  (ttockel  No 
FEMA-6931). 

Tennessee:  She*y 
(Docket  No.  FEMA- 
6947). 

ViMQe  o4  Westchester 

City  of  Germantown...„ 

July  21.   1988  and  July  28, 
1988.  Westchester  News. 

Dec.  22,  1988  and  Dec.  29, 
1988.  Germanlown  News. 

The  Honorable  John  J.  Sinde,  Village  Presi- 
dent  Village  of  Westchester.  10240  Roose- 
velt Road,  Westchester,  Winois  60153. 

The  Honorable  Warner  Hodges  111,  Maytjr, 
City  of  Germantown,  1930  Sooth  German- 
town  Road.  P.O.  Box  38809,  Germantown, 
Tennessee  38183-0809. 

Oct  28.  1988... 
Dec  12,  1988... 

170170 
470053 

Harold  T.  Duiyee. 

Administrator,  Federal  Insurance 
Administration. 

Issued:  May  22. 1989. 
[FR  Doc.  89-12731  Filed  5-26-89:  8:15  am) 

BILUNQ  COOC  triMIS-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  107 

[Oockat  No.  HM-138B;  Amdt  No.  107-19] 

Settlements  and  Compromises  of  Civil 
Penalty  and  Compliance  Order  Cases 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
action:  Final  rule. 

summary:  RSPA  is  amending  its 
procedural  rules  for  civil  penalty  and 
compliance  order  cases  under  the 
Hazardous  Materials  Transportation 
Act  (HMTA),  49  App.  U.S.C.  1801  et  seq.. 
to  facilitate  expeditious  compromises 
and  settlements  of  such  enforcement 
cases.  Under  this  rule,  parties  may 


compromise  or  settle  any  of  those 
enforcement  cases  without  the  approval 
of  an  administrative  law  judge  (ALJ) 
even  when  the  case  is  pending  before  an 
ALJ. 

EFFECTIVE  DATE:  These  regulations  are 
effective  May  30. 1989.  The  good  cause 
for  making  them  effective  immediately  is 
that  doing  so  will  enable  parties  to 
expeditiously  compromise  or  settle 
pending  enforcement  cases  without 
detrimentally  affecting  the  rights  of  any 
party. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  W.  Tenley.  Jr.,  Chief  Counsel, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590, 
(202)  366^400. 

SUPPLEMENTARY  INFORMATION: 
Questions  have  been  raised  concerning 
the  role,  if  any,  of  the  administrative  law 
judge  (ALJ)  in  the  compromise  or 
settlement  of  HMTA  civil  penalty  or 
compliance  order  enforcement  cases 
pending  before  an  ALJ.  The  procedural 
rules  for  those  cases  are  being  amended 
to  specifically  provide  that  the  Chief 
Counsel  of  the  Research  and  Special 
Programs  Administration  (RSPA)  and  a 
respondent  in  such  a  case  may 


compromise  or  settle  the  case,  under  49 
CFR  107.327,  without  order  of  the  ALJ.  In 
addition,  this  amendment  specifically 
authorizes  the  voluntary  dismissal  of  a 
case  by  the  Chief  Counsel  of  RSPA  and 
the  respondent  without  order  of  the  ALJ 
pursuant  to  Rule  41(a)(1)  of  the  Federal 
Rules  of  Civil  Procedure  (FRCP).  Section 
107.321  makes  the  FRCP  generally 
applicable  in  these  cases.  In  the  event  of 
such  a  compromise,  settlement  or 
voluntary  dismissal  of  a  case  pending 
before  an  ALJ.  the  Chief  Counsel 
expeditiously  will  notify  the  ALJ  before 
whom  the  case  is  pending  of  such 
compromise,  settlement  or  voluntary 
dismissal.  Finally,  this  amendment 
specifically  authorizes  a  respondent  to 
withdraw,  in  writing,  a  request  for  a 
formal  administrative  hearing.  Such  a 
withdrawal  constitutes  an  irrevocable 
waiver  of  respondent's  right  to  such  a 
hearing  on  the  facts,  allegations,  and 
proposed  sanction  presented  in  the 
notice  of  probable  violation  to  which  the 
request  for  hearing  relates. 

These  changes  are  intended  to 
expedite  and  facilitate  compromise  and 
settlement  of  HMTA  enforcement  cases 
by  specifically  authorizing  the  parties  to 
those  cases  to  compromise  or  settle 
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them  without  involvement  of,  or 
approval  by,  an  ALJ.  Because  these 
amendments  are  procedural  in  nature, 
no  prior  notice  of  proposed  rulemaking 
(NPRM)  is  required  under  5  U.S.C.  553. 

Administrative  Notices 

RSPA  has  determined  that  this  final 
rule  (1)  is  not  "major"  under  Executive 
Order  12291;  (2)  is  not  "significant" 
under  DOT's  regulatory  policies  and 
procedures  (44  FR  11034);  (3)  will  not 
affect  not-for-profit  enterprises,  or  small 
governmental  jurisdictions;  and  (4)  does 
not  require  an  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act  (40  U.S.C. 
4321  etseq.].  A  final  regulatory 
evaluation  was  not  prepared  as  these 
amendments  are  not  substantive 
changes.  I  certify  that  these 
amendments  will  not.  as  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  I  have  reviewed  this 
regulation  in  accordance  with  Executive 
Order  12612  ("Federalism").  It  has  no 
substantial  direct  effects  on  the  States, 
on  the  Federal-State  relationship  or  on 
the  distribution  of  power  and 
responsibilities  among  levels  of 
government.  Thus,  this  regulation 
contains  no  policies  that  have 
Federalism  imphcations  as  defined  in 
Executive  Order  12612. 

List  of  Subjects  in  49  CFR  Part  107 

Administrative  practice  and 
procedure. 

In  consideration  of  the  foregoing,  49 
CFR  Part  107  is  amended  as  follows: 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  Part  107  is 
revised  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1421(c);  49  App. 
U.S.C.  1802. 1806, 1808-1811:  49  CFR  1.45  and 
1.53;  Pub.  L  89-670  (49  App.  U.S.C.  1653(d], 
1655). 

2.  In  S  107.319,  the  last  sentence  in 
paragraph  (c)  is  revised  and  a  new 
paragraph  (d)  is  added  to  read  as 
follows: 

§  107.319    Request  for  a  ttearing. 

***** 

(c)  *  *  *  Upon  assignment  of  an  ALJ, 
further  matters  in  the  proceeding 
generally  are  conducted  by  and  through 
the  ALJ,  except  that  the  Chief  Counsel 
and  respondent  may  compromise  or 
settle  the  case  under  S  107.327  of  this 
subpart  without  order  of  the  ALJ  or 
voluntarily  dismiss  the  case  under  Rule 
41(a)(1)  of  the  Federal  Rules  of  Civil 
Procedure  without  order  of  the  ALJ;  in 


the  event  of  such  a  compromise, 
settlement  or  dismissal,  the  Chief 
Counsel  expeditiously  will  notify  the 
ALJ  thereof. 

(d)  At  any  time  after  requesting  a 
formal  administrative  hearing  but  prior 
to  the  issuance  of  a  decision  and  final 
order  by  the  ALJ,  the  respondent  may 
withdraw  such  request  in  writing, 
thereby  terminating  the  jurisdication  of 
the  ALJ  in  the  case.  Such  a  withdrawal 
constitutes  an  irrevocable  waiver  of 
respondent's  right  to  such  a  hearing  on 
the  facts,  allegations,  and  proposed 
sanction  presented  in  the  notice  of 
probable  violation  to  which  the  request 
for  hearing  relates.. 

Issued  in  Washington,  D.C.  on  May  24. 
1989,  under  authority  delegated  in  49  CFR 
Parti. 

Travis  P.  Dungan, 

Administrator,  Research  and  Special 
Programs  Administration. 
[FR  Doc.  89-12797  Filed  5-26-89;  8:45  amj 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  531 

[Docket  Na  FE-8S-01;  Notice  5] 

RIN  No.  2127-AB75 

Passenger  Automobile  Average  Fuel 
EcofK>my  Standards,  Model  Year  1989 

AGENCY:  National  Highway  TrafHc 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Denial  of  petition  for 
reconsideration. 

summary:  On  September  30, 1988, 
NHTSA  issued  a  final  rule  setting  the 
passenger  automobile  average  fuel 
economy  standard  for  model  year  1989 
at  26.5  miles  per  gallon  (mpg).  The 
standard  represented  an  increase  of  0.5 
mpg  over  the  1988  level,  and  a  decrease 
of  1.0  mpg  from  the  statutory  level  of 
27.5  mpg.  The  Center  for  Auto  Safety 
and  Public  Citizen  jointly  submitted  a 
petition  requesting  the  agency  to 
reconsider  its  decision  to  lower  the 
statutory'  standard.  This  notice  denies 
the  petition 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Orron  Kee,  Office  of  Market 
Incentives,  National  Highway  Tra^c 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590  (202- 
366-0846). 

SUPPLEMENTARY  INFORMATION:  Title  V 
of  the  Motor  Vehicle  Information  and 
Cost  Savings  Act  specifies  a  CAFE 
standard  of  27.5  mpg  for  each  model 
year  after  1984.  (Title  V  was  added  to 


that  Act  by  the  Energy  Policy  and 
Conservation  Act.)  However,  the  Act 
permits  NHTSA  to  amend  the  statutory 
standard  to  a  level  determined  to  be  the 
"maximum  feasible  average  fuel 
economy  level."  15  U.S.C.  2002(a)(4).  In 
determining  the  "maximum  feasible 
average  fuel  economy  level, "  the  agency 
is  required  to  consider  the  following  four 
factors:  technological  feasibility, 
economic  practicability,  the  effect  of 
other  Federal  motor  vehicle  standards 
on  fuel  economy,  and  the  need  of  the 
nation  to  conserve  energy. 

NHTSA  commenced  the  rulemaking 
proceeding  regarding  the  model  year 
(MY)  1989  standard  on  August  25. 1988 
with  the  issuance  of  a  notice  proposing 
to  reduce  the  standards  for  MYs  1989-90 
from  the  statutory  level  of  27.5  mpg  to 
some  level  from  26.5  mpg  to  27.5  mpg  (53 
FR  3308a  August  29. 1988). 

On  September  3a  1988.  NHTSA 
issued  a  final  rule  (53  FR  39275.  October 
6, 1988)  setting  the  MY  1989  corporate 
average  fuel  economy  (CAFE)  standard 
for  passenger  cars  at  26.5  mpg.  While 
this  level  represented  a  lowering  of  the 
statutory  standard,  it  also  represented  a 
first  step  in  returning  to  the  statutory 
level  of  27.5  mpg.  NHTSA  noted  that  its 
raising  of  the  standard  from  the  MY 
1986-88  level  of  26.0  mpg  was  thus 
consistent  with  the  fact  that  the  nation's 
conservation  needs  were  greater  then 
than  they  had  tieen  in  1985.  when  the 
agency  first  set  the  standard  at  26.0  mpg. 

On  November  7. 1988.  the  Center  for 
Auto  Safety  (CFAS)  and  Public  Citizen 
(PC)  jointly  submitted  a  petition 
requesting  the  agency  to  reconsider  its 
decision  to  lower  the  statutory  standard. 
The  petitioners  alleged  that  NHTSA 
erred  ui  reducing  the  standard  for  a 
number  of  reasons,  including  "(1) 
erroneously  finding  that  Congress' 
energy  conservation  goals  have  been 
met,  (2)  finding  General  Motors' 
maximum  feasible  fuel  economy  as  26.5 
mpg  when  it  is  at  least  27.5  mpg,  (3) 
falsing  (sic)  blaming  General  Motors' 
declining  sales  on  CAFE  standards,  (4) 
misconstruing  the  Energy  Policy  and 
Conservation  Act  (EPCA)  and  its 
requirement  that  manufacturers  split 
their  fleet  into  domestic  and  foreign,  and 
(5)  erroneously  finding  CAFE  standards 
will  result  in  foreign  companies  selling 
more  large  cars." 

The  petitioners'  argiunents  regarding 
the  reduction  of  the  MY  1989  standard 
are  addressed  below. 

The  agency  notes  that  in  MY  1990  the 
standard  will  return  to  the  statutory 
level  of  27.5  mpg.  See  NHTSA's  notice 
terminating  its  rulemaking  regarding  the 
proposed  reduction  of  the  MY  1990 
standard  (54  FR  21985,  May  22. 1989). 
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NHTSA  relied,  in  large  measure,  on  the 
continuing  increase  in  imports  of  foreign 
petroleum  in  taking  this  action. 

Energy  Conservation  Goals 

CFAS/PC's  first  contention  is  that 
"NHTSA  incorrectly  stated  that 
Congress'  energy  conservation  goals 
have  been  met  since  1988  overall  CAFE 
was  28.7  mpg."  The  petitioners  argued 
that  Congress  intended  energy 
conservation  to  be  maximized  by  setting 
CAFE  standards  higher  than  27.5  mpg  if 
feasible.  CFAS/PC  also  argued  that 
even  the  statutory  27.5  mpg  has  not  been 
met  in  actual  use  because  actual  on- 
road  CAFE  is  at  least  15  percent  below 
that  calculated  under  the  statute. 
Finally,  citing  legislative  history,  the 
petitioners  asserted  that,  at  the  time 
EPCA  was  adopted.  Congress'  express 
purpose  was  to  improve  actual  on-road 
new  car  fuel  efficiency  over  1974  levels 
by  100%  to  27.5  mpg  by  1985  and  reduce 
U.S.  oil  consumption  by  3  million  barrels 
per  day  (MMB/D)  by  1985.  CFAS/PC 
contended  that  the  actual  savings  in 
1985  when  new  car  CAFE  averaged  27.6 
mpg  was  1  MMB/D  less  than  that,  and 
that  even  the  1987  vehicle  fleet  with  a 
CAFE  of  28.3  mpg  still  missed  Congress' 
3  MMB/D  goal  and  consumed  2.35 
MMB/D  less  gasoline  than  what  it 
would  have  if  the  fleet  had  the  same  fuel 
economy  as  in  1975. 

NHTSA  believes  its  statements  that 
Congress'  statutory  goal  of  reaching  an 
average  fuel  economy  of  27.5  mpg  for 
new  cars  has  been  met  and  exceeded 
are  correct,  given  that  MY  1988 
industrywide  CAFE  is  28.7  mpg.  In 
setting  the  27.5  mpg  goal.  Congress 
included  a  requirement  that  CAFE  be 
measured  according  to  "the  procedures 
utilized  by  the  EPA  Administrator  for 
model  year  1975  (weighed  55  percent 
urban  cycle,  and  45  percent  highway 
cycle),  or  procedures  which  yield 
comparable  results,"  15  U.S.C.  2003(c). 
The  agency's  statements  that  Congress' 
statutory  goal  has  been  met  and 
exceeded  were  made  in  the  context  of 
that  "measuring  stick."  Use  of  that 
measuring  stick  in  gauging  progress  is 
common.  NHTSA  has  previously  noted 
that  the  27.5  mpg  goal  is  roughly  twice 
the  MY  1974  CAFE.  Even  Clarence  M. 
Ditlow,  Executive  Director  of  CFAS, 
stated  in  the  1989  edition  of  The  Car 
Book  that  "Federal  gas  mileage 
standards  are  one  of  the  most  successful 
government  programs  ever  adopted, 
with  1989  cars  getting  more  than  twice 
the  fuel  economy  of  1974  cars."  Thus,  in 
at  least  one  context,  one  of  the 
petitioners  apparently  embraced  the  use 
of  that  measuring  stick. 

NHTSA  notes  that  the  primary 
purpose  of  its  statements  was  to  draw 


attention  to  two  points:  (1)  The 
significant  progress  that  has  been  made 
in  improving  automotive  fuel  efficiency 
since  1975.  and  (2)  the  fact  that  GM's 
and  Ford's  difficulties  in  achieving  the 
27.5  mpg  statutory  standard  are  partly 
an  artifact  of  the  "two  fleet  rule."  As' 
discussed  below,  the  two  fleet  rule 
prevents  CM  and  Ford  from  including 
their  smallest,  most  fuel-efficient  cars  in 
their  domestic  CAFE  (since  those  cars 
are  largely  imports).  "The  country  of 
origin  of  a  car,  however,  has  no  effect  on 
its  contribution  to  energy  conservation. 
NHTSA  notes  that  the  point  made  in 
the  MY  1989  decision  that  Congress' 
statutory  goal  of  reaching  an  average 
fuel  economy  of  27.5  mpg  for  new  cars 
has  been  met  and  exceeded  should  not 
be  confused  with  a  belief  that  energy 
conservation  is  no  longer  important. 
That  decision  expressly  recognized  that 
there  is  a  continuing  need  to  conserve 
energy.  53  FR  39297.  In  addition, 
contrary  to  the  implication  of  the  CFAS/ 
PC  petition,  the  decision  to  reduce  the 
MY  1989  standard  was  not  based  on  the 
point  that  Congress,  1975  energy 
conservation  goals  have  been  met.  Even 
if  there  is  more  than  one  reasonable 
interpretation  concerning  how  those 
goals  should  be  quantified,  this  is  not  an 
issue  that  was  material  to  the  agency's 
MY  1989  decision. 

GM's  MY  1989  CAFE  Capability 

CFAS/PC's  second  contention  is  that 
NHTSA  erred  in  finding  that  General 
Motors'  CAFE  capability  was  26.5  mpg 
instead  of  at  least  27.6  mpg,  the  level 
that  company  achieved  in  MY  1988.  The 
petitioners  made  several  arguments  in 
support  of  this  position. 

First,  CFAS/PC  argued  that  NHTSA 
relied  on  a  net  CAFE  reduction  of  0.5 
mpg  for  use  of  airbags  and  daytime 
running  lights.  According  to  the 
petitioners,  however,  GM  is  not  offering 
daytime  running  lights  on  any  1989 
models,  and  the  market  penetration  of 
optional  airbags  is  not  projected  to 
reach  the  33  percent  level  that  would 
trigger  inclusion  of  an  option  in  fuel 
economy  ratings.  (See  40  CFR  Part  86.) 
The  petitioners  also  argued  that  even  if 
actual  sales  of  an  option  unexpectedly 
exceed  33  percent,  there  is  no 
adjustment  to  CAFE  for  that  model  year. 

Second,  CFAS/PC  argued  that 
NHTSA  erroneously  lowered  the  CAFE 
standard  to  permit  GM  to  boost 
performance  and  acceleration  so  that  its 
sales  would  improve,  while  GM  could 
instead  improve  performance  and  fuel 
economy  by  use  of  4-valve  per  cylinder 
engines.  The  petitioners  argued  that 
NHTSA  did  not  adequately  assess  use 
of  this  technology  either  in  assessing 
GM's  fuel  economy  capabilities  or  in 


evaluating  whether  that  company  made 
"reasonable  efforts"  to  meet  the  27.5 
mpg  standard. 

Third,  CFAS/PC  argued  that  NHTSA 
had  concluded  that  EPA  testing  resulted 
in  lower  fuel  economy  for  individual 
models  from  1988  to  1989  due  to 
uncertainty  in  EPA  testing.  The 
petitioners  asserted  that  comparison  of 
the  1988  and  1989  EPA  test  car  lists  do 
not  show  fuel  economy  reductions  for 
the  same  vehicle  which  can  be 
attributed  to  EPA  testing  variation,  and 
requested  that  NHTSA  make  a  model 
and  configuration  comparison  to  show 
this. 

Fourth,  CFAS/PC  argued  that  NHTSA 
erroneously  lowered  GM's  fuel  economy 
capability  by  at  least  0.3  mpg  on  the 
grounds  that  GM  has  been  wrong  about 
CAFE  projections  by  this  magnitude  in 
the  past.  'The  petitioners  stated  that 
NHTSA  should  only  look  at  those  years 
where  GM  was  requesting  a  CAFE 
relaxation  to  "avoid  letting  GM  stack 
the  deck  by  submitting  arbitrarily  low 
estimates." 

In  addressing  the  petitioners' 
arguments  concerning  GM's  MY  1989 
fuel  economy  capability,  it  is  again 
helpful  to  the  review  the  agency's 
presentation  of  the  issue  in  the  MY  1989 
preamble.  A  portion  of  that  discussion 
follows  (53  FR  3928»-90): 

NHTSA  has  analyzed  GM's  MY  1989  CAFE 
projection  and  underlying  plan.  As  discussed 
above.  GM  indicated  in  its  September  1988 
comment  that  its  current  product  plan  is 
expected  to  result  in  a  MY  1989  CAFE  level  of 
27.2  mpg.  If  NHTSA  focused  narrowly  on 
GM's  MY  1989  CAFE  projection  and  its  MY 
1988  CAFE  achievement,  it  would  presumably 
conclude  that  GM's  MY  1989  capability  is 
abox'e  that  of  Ford.  While  manufacturer 
product  plans  are  subject  to  risks.  GM's  27.2 
mpg  projection  reflects  that  company's  best 
estimate  of  its  MY  1989  CAFE,  in  light  of  its 
current  product  plan. 

As  discussed  above,  however.  NHTSA 
believes  that  too  narrow  a  focus  on  GM's  M'N 
1988  CAFE  achievement  and  MY  1989  CAFE 
projerfion  could  have  the  effect  of  ratifying 
the  significant  loss  in  market  share  that 
company  has  experienced  over  the  past 
several  years  and  the  significant  job  losses 
that  accompanied  that  market  loss.  The 
agency  believes  that  its  analysis  of  GM's 
capability  should  also  consider  the  C.^FE 
level  that  company  might  achieve  if  it  more 
aggressively  seeks  to  regain,  in  MY  1989,  a 
portion  of  its  lost  market  share.  As  indicated 
above,  GM's  current  product  plan  reflects  the 
constraints  of  a  27.5  mpg  standard,  and  the 
agency  does  not  believe  that  it  reflects  the 
kinds  of  actions  GM  might  wish  to  take  to 
restore  market  share  and  jobs  if  there  were  a 
lower  MY  1989  CAFE  standard. 

NHTSA  recognizes  that  it  is  difficult  to 
estimate  what  GM's  CAFE  capability  would 
be  under  a  scenario  of  seeking  to  regain  lost 
market  share  and  jobs.  Ford's  recent  CAFE 


experience  suggests  that  a  full  line 
manufacturer  can  achieve  approximately  26.5 
mpg.  while  remaining  fully  competitive  in  all 
market  segments.  The  agency  has  analyzed 
GM's  product  plan  and  concluded  that  efforts 
by  that  company  to  restore  its  maricet  share 
in  less  fuel-efficient  market  segments  could, 
consistent  with  its  capacity  restraints,  result 
in  a  MY  1989  CAFE  of  26.5  mpg  or  below. 
These  efforts  could  include  pricing  and  other 
actions  to  promote  sales  of  compact, 
intermediate  and  luxury  cars.  In  light  of 
Ford's  experience  and  NHTSA's  analysis  of 
the  kinds  of  actions  GM  might  take  to  restore 
lost  market  share  and  jobs,  the  agency 
concludes  that  26.5  mpg  appropriately'' 
represents  GM's  MY  1989  CAFE  capability." 

...  NHTSA  believes  that  in  order  for  GM  to 
be  able  to  adequately  compete  in  today's 
intensely  competitive  maricet,  it  must  be  able 
to  accommodate  consumer  demand  for  such 
attributes  as  larger  engines  and  larger  interior 
space.  These  actions  come  at  a  CAFE  price, 
however,  since  they  generally  reduce  the  fuel 
efficiency  of  a  model.  To  the  extent  that  CM 
is  able  to  so  accommodate  consumer  demand 
or  otherwise  increase  the  sales  of  its  less 
fuel-efficient  vehicles,  including  less  fuel- 
efficient  compacts  as  well  as  larger  vehicles, 
its  CAFE  will  decline,  relative  to  what  it 
achieved  in  MY  198a  This  decline  is  in 
addition  to  that  portion  of  the  decline  that 
reflects  unexpectedly  high  EPA  test  results  in 
MY  1988. 

NHTSA  believes  that  several  points 
should  be  made  concerning  the 
petitioners'  arguments  about  GM's  MY 
1989  CAFE  capability.  First,  the 
petitioners  are  incorrect  in  asserting  that 
the  agency  lowered  GM's  CAFE 
capability  by  0.5  mpg  due  to  airbags  and 
daytime  nmning  lights  and  another  0.3 
mpg  on  the  grounds  that  GM  has  been 
wrong  about  CAFE  projections  by  this 
magnitude  in  the  past. 

The  Final  Regulatory  Impact 
Analysis's  (FRIA)  discussion  of  GM's 
capability  did  cite  possible  increased 
use  of  daytime  running  lights  and 
airbags,  as  well  as  the  uncertainty 
associated  with  GM's  MY  1989  CAFE 
projection,  including  past  forecasting 
errors  by  that  company.  However,  the 
FRIA  also  listed  other  factors  that  could 
result  in  GM  achieving  a  MY  1989  CAFE 
below  its  27.2  mpg  projection,  including 
greater  sales  of  large  cars  and  higher 
performance  compact  cars  as  part  of  an 
effort  to  regain  lost  market  share. 
Following  this  discussion,  the  FRIA 
noted  that  "(i)f  GM  realizes  even  a 
portion  of  the  CAFE  penalty  the  agency 
postulates  for  increased  performance  of 
compact  cars  or  more  large  cars  sales  as 
descibed  above,  voluntarily  adopts  half 
of  the  safety  improvements  described 
above,  and  realizes  its  historic  CAFE 
prediction  error  by  overestimating  its 
CAFE,  its  CAFE  could  actually  be  below 
26.5  mpg."  FRIA.  p.  V-101.  The  FRIA 
then  stated  that  "(r)ecognizing  that  the 
actual  product  and  market  decisions  of 


GM  are  likely  to  differ  from  the 
illustrative  examples  given  above,  and 
that  the  effect  on  fuel  economy  may 
likewise  differ  from  the  agency's 
example,  the  agency  believes  its 
analysis  is  nevertheless  reasonable, 
given  historical  inaccuracies  in 
projecting  CAFE,  the  current  dictates  of 
consumer  demand,  and  the  agency's 
poHcy  not  to  have  CAFE  standards 
adversely  affect  safety." 

NHTSA  thus  did  not  determine  GM's 
MY  1989  CAFE  capability  by  means  of  a 
formula  that  ascribed  specific  values  to 
the  factors  cited  by  the  petitioners.  The 
agency  also  notes  that  the  two  factors 
cited  by  the  petitioners  were  not  even 
included  in  the  preamble's  discussion  of 
GM's  capabiUty.  (Elsewhere  in  the 
preamble,  however,  the  agency  noted 
the  potential  CAFE  impact  of  airbags 
and  daytime  nmning  lights  and 
expressed  concern  that  overly  stringent 
CAFE  standards  might  discourage 
manufacturers  from  these  and  other 
voluntary  safety  actions.  See  53  FR 
39296.  Also,  the  agency  has  long 
recognized  the  uncertainties  associated 
with  manufacturer  CAFE  projections.) 

On  the  issue  of  uncertainties 
associated  with  manufacturer  CAFE 
projections,  the  FRIA  included  an 
analysis  of  GM's  pre-model-year 
reports.  Like  other  manufacturers,  GM  is 
required  to  submit  the  pre-model-year 
report  during  December,  and  include, 
among  other  information,  the  company's 
projected  CAFE,  vehicle  configuration, 
base  level  and  model  type.  These  data 
are  submitted  to  the  agency  some 
months  into  the  model  year  in  question. 
The  FRIA's  analysis  showed  that,  over  a 
10-year  period.  CM  missed  its  estimated 
CAFE  projection  by  an  average  of  more 
than  0.3  mpg.  Sometimes  GM 
overestimated  and  other  times 
underestimated  its  CAFE.  The  basic 
point  is  that,  given  the  broad  range  of 
product  offerings  sold  by  CM  and  the 
many  factors  affecting  the  sales  of  its 
different  models,  that  company  is 
unable  to  predict  its  exact  CAFE  even  at 
the  time  of  the  pre-model-year  report. 

The  petitioners  argued  that  NHTSA 
"should  only  look  at  those  years  where 
GM  was  requesting  a  CAFE  relaxation 
to  avoid  letting  GM  stack  the  deck  by 
submitting  arbitarily  low  estimates,"  or 
"(a)t  the  very  least . . .  average  the 
differences  rather  than  use  the  absolute 
value."  The  petitioners  also  stated  that 
NHTSA  should  "include  the  differences 
for  1987  and  1988  where  GM 
underestimated  its  CAFE  by  0.4  and  0.7 
mpg  respectively." 

NHTSA  notes  that  there  is  no  basis  to 
support  the  petitioners'  suggestion  that 
GM  may  have  submitted  arbitrarily  low 
CAFE  estimates  in  support  of  its  request 


for  a  lower  CAFE  standard.  In  addition. 
the  agency  did  not  merely  accept  GM's 
CAFE  projections  but  instead  analyzed 
a  great  deal  of  supporting  data  including 
GM's  detailed  product  plan  and 
analyses  provided  by  that  company 
concerning  how  its  plan  differed  from 
prior  model  years  and  why  it  had 
exceeded  its  CAFE  estimates  for  prior 
model  years.  Since  the  purpose  of  the 
FRIA's  analysis  of  GM's  pre-model-year 
reports  was  to  show  the  uncertainties 
associated  with  CAFE  projections,  the 
agency  sees  no  basis  to  adopt  the 
petitioners'  suggestion  to  average  the 
differences  rather  than  use  the  absolute 
value.  The  issue  is  not  whether,  over  a 
long  period,  the  differences  tend  to 
average  out  but  instead  to  recognize  the 
inherent  uncertainty  associated  with 
any  CAFE  projection  for  a  particular 
model  year.  With  respect  to  the 
petitioners'  suggestion  that  NHTSA 
include  the  differences  for  1987  and 
1988,  the  agency  notes  that  the 
diflerences  cited  by  CFAS/PC  in  fact 
illustrate  the  uncertainties  associated 
with  CAFE  projections.  GM  exceeded 
the  particular  CAFE  projections  cited  by 
the  petitioners.  However,  NHTSA  has 
always  recognized  that  the  uncertainties 
associated  with  CAFE  projections  go  in 
both  directions. 

NHTSA  believes  that  the  preamble's 
discussion  of  GM's  capabihty  is  clear 
and  adequate.  The  agency  noted  the 
difficulty  in  estimating  what  GM's  CAFE 
capability  would  be  under  a  scenario  of 
seeking  to  regain  lost  market  share  and 
jobs,  recognized  that  Ford's  CAFE 
experience  suggests  that  a  full  line 
manufacturer  can  achieve 
approximately  26.5  mpg  while  remaining 
fully  competitive  in  all  market  segments 
and  that  efforts  by  CM  to  restore  its 
market  share  in  less-fuel-efficient 
ma.-ket  segments  could,  consistent  with 
its  capacity  restraints,  result  in  a  MY 
1989  CAFE  of  26.5  mpg  or  below,  and 
concluded  that  26.5  mpg  appropriately 
represents  GM's  MY  1989  CAFE 
capability. 

NHTSA  disagrees  with  the  petitioners' 
argument  that  the  agency  did  not 
adequately  assess  improving  fuel 
economy  by  use  of  multi-valve  engines. 
The  FRIA  discusses  multi-velve  engines 
in  its  section  on  technology  (at  p.  IV-12). 
The  agency  notes  that  this  technology  is 
one  of  several  means  of  achieving  more 
efficient  fluid  How  and  combustion  in  an 
engine  and  that  the  improvement  that 
can  be  obtained  from  this  technology  is 
also  included  in  Table  IV-2  of  the  FRIA 
under  the  more  general  listings  of 
reduced  friction,  mechanical  and 
pumping  losses. 
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GM's  4-valve-per-cylinder  engine,  the 
"Quad  4,"  is  already  providing  fuel 
economy  gains  in  the  Pontiac  Grand 
Am.  Oldsmobile  Cutlass  Calais,  and 
Buick  Skylark.  The  agency  notes  that 
this  engine  reflects  a  number  of 
technology  improvements  in  addition  to 
multi-valve  technology.  The  Quad  4  was 
introduced  in  MY  1988,  and  CM  noted  in 
an  earlier  proceeding  that  it  provides  a 
major  advance  in  fuel  economy.  With 
the  exception  of  the  MY  1989  Ford 
Taurus  SHO,  a  lower  volume  premium 
performance-oriented  car,  and  the  high- 
performance,  low-volume  Corvette  ZK- 
1.  the  Quad  4  is  the  only  4-valve  engine 
offered  in  domestic  cars. 

The  use  of  the  Quad  4  was,  of  course, 
reflected  in  GM's  MY  1989  product  plan 
and  considered  by  NHTSA  in  its 
evaluation  of  GM's  capability.  The  Quad 
4  was  discussed  in  several  places  in  the 
agency's  FRIA. 

With  respect  to  whether  GM  could 
make  greater  use  of  multi-valve  engines 
instead  of  6-  or  8-cylinder  engines  during 
MY  1989.  the  agency  notes  that  leadtime 
constraints  prevent  use  of  the  Quad  4  in 
any  models  beyond  those  already 
included  in  GM's  plans.  For  the  three 
models  where  the  Quad  4  is  offered,  the 
vast  majority  of  the  cars  already  use 
either  the  Quad  4  or  a  less  expensive 
(base)  4  cylinder  engine.  While  GM  also 
offers  a  6  cylinder  option  or  turbo  4 
cylinder  option  for  these  cars,  the 
volumes  for  these  options  are 
sufnciently  small  that  there  would  be 
little  CAFE  impact  even  if  those  engines 
could  be  replaced  by  the  Quad  4. 

NffTSA  believes  that  the  Quad  4 
represents  a  significant  fuel  economy 
accomplishment  for  GM  and  considers 
its  development  and  use  to  be  part  of 
the  reasonable  efforts  made  by  that 
company  to  achieve  the  statutory  27.5 
mpg  standard.  The  agency  recognizes 
that  the  introduction  of  a  major  new 
engine  involves  significant  risks, 
especially  if  it  incorporates  new 
technologies,  and  that  a  manufacturer 
typically  needs  to  ensure  its 
acceptability  at  low  volumes  and  with  a 
small  number  of  models  prior  to 
expanding  its  use.  Accordingly,  the 
agency  does  not  believe  that  further  use 
of  this  engine  or  technology  for  MY  1989, 
beyond  what  GM  currently  plans, 
should  be  expected  as  part  of  an 
asssessment  of  GM's  "reasonable 
efforts."  (A  complete  discussion  of  the 
"reasonable  efforts  '  test  was  provided 
in  the  MY  1989  preamble.  53  FR  39284- 
86.  39290-92.) 

With  respect  to  whether  a  portion  of 
the  decline  in  GM's  projected  CAFE  for 
MY  1989.  as  compared  to  MY  1988, 
appropriately  reflected  uncertainty  in 
EPA  testing,  CFAS/PC  asserted  that 


comparison  of  the  1988  and  1989  EPA 
test  car  lists  do  not  show  fuel  economy 
reductions  for  the  same  vehicle  which 
can  be  attributed  to  EPA  testing 
variation.  NHTSA  notes  that  a 
comparison  of  the  two  test  car  lists 
shows  that  of  the  domestic  GM  cars  that 
carried  over  from  MY  1988  to  MY  1989 
with  the  same  specifications,  17  tests 
showed  lower  fuel  economy,  16  showed 
higher  fuel  economy,  and  6  were 
unchanged.  The  value  of  such  an 
exercise  is  limited,  however,  since  the 
impact  on  CAFE  depends  on  the  relative 
production  volume  of  each 
configuration.  NHTSA  notes  that  it 
considered  this  issue  during  the  MY  1989 
proceeding  (see  FRIA,  pp.  V-88  to  V-89) 
and  does  not  believe  that  further 
evaluation  of  this  issue  is  warranted  at 
this  time. 

GM's  Loss  in  Market  Share 

CFAS/PC's  third  contention  is  that 
NHTSA  erroneously  concluded  that 
GM's  CAFE  of  27.6  mpg  in  MY  1988 
caused  it  to  lose  sales.  The  petitioners 
asserted  that  GM's  lower  sales  in  recent 
years  including  MY  1988  are  due  not  to 
CAFE  but  instead  "to  well  known  GM 
mistakes  including  poor  quality,  failure 
to  differentiate  its  models  in  the 
marketplace,  [and]  poor  styling 
compared  to  its  competitors." 

The  petitioners  are  incorrect  in 
asserting  that  NHTSA  concluded  that 
GM's  high  domestic  CAFE  of  27.6  mpg  in 
MY  1988  caused  that  company  to  lose 
domestic  sales.  The  agency  did 
recognize  that  GM's  achievement  of  27.6 
mpg  in  MY  1988  "can  be  traced  in  part 
to  its  smaller  share  of  the  large  car 
market."  53  FR  39277.  In  making  this 
point,  the  agency  stated  the  following: 

While  the  market  share  loss  may  have 
occurred  for  a  variety  of  reasons,  the  results 
were  nonetheless  dramatic.  The  decline  in 
market  share  led  both  to  a  high  CAFE  last 
year  and  to  the  laying  off  thousands  of 
workers,  estimated  by  GM  to  be  a  loss  of 
75,000  workers  in  the  past  three  years. 

NHTSA  also  recognized  that  "it  is 
likely  that  CM  plant  closings  and  the 
other  GM  product  decisions  cover  the 
past  few  years  are  due  in  part  to 
overcapacity  in  the  auto  industry 
generally  and  in  part  to  the  market 
converging  on  the  medium,  'compact' 
car."  53  FR  39278.  The  agency 
emphasized,  however,  that  'the  larger 
car  market,  while  shrinking,  is  not 
disappearing  in  the  short  term,  and  it  is 
clear  from  Ford's  experience  that  the 
CAFE  of  a  company  that  serves  that 
marget  segment  will  be  lower  than  if  the 
company  does  not  serve  that  market."  53 
FR  39278. 

With  respect  to  GM's  MY  1989  CAFE 
capability,  (he  key  point  is  that  efforts 


by  that  company  to  regain  a  portion  of 
its  lost  market  share  would  come  at  a 
CAFE  price.  This  is  particularly  true 
given  current  consumer  demand  for 
larger  engines  (in  cars  of  all  sizes],  and 
since  part  of  the  market  share  lost  by 
GM  is  in  the  larger  car  market,  a  market 
segment  where  that  company  is 
traditionally  very  competitive  but  which 
is  inherently  less  fuel-efficient  than 
other  market  segments.  As  NHTSA 
concluded  in  the  MY  1989  proceeding, 
"(t)o  the  extent  that  GM  is  able  to  so 
accommodate  consumer  demand  or 
otherwise  increase  the  sales  of  its  less 
fuel-efficient  vehicles,  including  less 
fuel-efficient  compacts  as  well  as  larger 
vehicles,  its  CAFE  will  decline,  relative 
to  what  it  achieved  in  MY  1988."  53  FR 
39290  (emphasis  added). 

Impact  of  the  Two  Fleet  Rule 

CFAS/PC's  fourth  contention  is  that 
NHTSA  was  incorrect  in  concluding  that 
EPCA's  requirement  that  manufacturers 
separate  their  fleets  into  two 
categories — domestic  and  not 
domestically  manufactured  (i.e., 
imported)— -creates  a  threat  to  American 
jobs.  The  petitioners  asserted  that 
Congress  established  the  two  fleet  rule 
to  protect  domestic  jobs  and  that  it  does 
just  that  if  NHTSA  does  not  relax  CAFE 
standards.  CFAS/PC  stated  that 
Congress  amended  the  CAFE  law  in 
1980,  at  a  time  well  after  Japanese 
imports  began  capturing  a  larger  market 
share  and  started  to  upscale  in  the 
vehicles  they  were  producing,  and  that 
"surely"  Congress  would  have  amended 
this  provision  if  it  were  costing  U.S. 
jobs.  The  petitioners  also  asserted  that 
UAW  President  Owen  Bieber  "pointed 
out . . .  (that)  relaxing  CAFE  standards 
costs  jobs  as  it  permits  the  domestic 
manufacturers  to  build  small  cars 
abroad  rather  than  produce  them  in  the 
U.S." 

NHTSA  believes  that  this  issue  was 
fully  addressed  in  the  MY  1989  preamble 
and  will  not  repeat  all  of  that 
discussion.  With  respect  to  Mr.  Bieber's 
comments,  the  agency  notes  that  while 
he  did  state  that  "(t)he  lowering  of  the 
standards  should  not  provide  the 
companies  with  an  incentive  to 
outsource  smaller  vehicles,"  he  also 
urged  the  agency  "to  consider  both  the 
implications  of  not  lowering  the 
standards  and  o/ lowering  the 
standards."  (Emphasis  his.)  Mr.  Bieber 
recognized  that  the  manufacturers  have 
said  that  one  option  for  meeting  the 
standards  v^ould  be  to  outsource  large 
vehicles,  and  expressed  concern  that 
"we  are  faced  with  the  threat  of 
outsourcing  large  cars  and  the  good 
paying  jobs  the  manufacture  of  such 


vehicles  provides  for  American  workers 
with  no  improvements  in  overall  fuel 
economy  or  environmental  benefits." 

NHTSA  acknowledges,  of  course,  that 
the  purpose  of  the  two  fleet  rule  was  to 
attempt  to  prevent  the  fuel  economy 
program  from  directly  encouraging  the 
importation  of  small,  fuel-efficient, 
foreign-produced  cars.  In  1975,  when 
EPCA  was  passed,  the  domestic 
manufacturers  were  already  importing 
some  fuel-efficient  cars,  and  Congress 
was  concerned  that  the  manufacturers 
might  decide  to  meet  fuel  economy 
standards  largely  by  increasing  such 
imports. 

NHTSA  does  not  agree,  however,  that 
the  two  fleet  rule  is  currently  meeting  its 
intended  purpose.  Today,  the  domestic 
manufacturers  are  importing  substantial 
numbers  of  smaller,  fuel-efficient  cars 
for  reasons  imrelated  to  CAFE.  The 
introduction  of  low  priced,  entry-level 
cars  from  countries  with  low  costs  has 
precluded  the  domestic  manufacturers 
from  competing  in  this  segment  of  the 
market  with  domestically  produced  cars. 
These  low-priced  models  are  produced 
in  such  countries  as  Korea,  Mexico, 
Brazil  and  Yugoslavia.  This  competition 
has  affected  import  manufacturers  as 
well  as  domestic  manufacturers. 
Western  European  manufacturers  have 
not  competed  in  the  American  entry- 
level  market  for  several  years,  and 
Japanese  manufacturers  are  now 
begiiming  to  lose  market  share  to 
Korean  cars.  For  example.  Mitsubishi  is 
now  importing  a  Korean-produced 
Hyundai  as  its  lowest  priced  Mitsubishi 
Precis. 

Since  the  domestic  manufacturers  will 
necessarily  continue  to  import  small, 
fuel-efficient  cars  in  order  to  remain  in 
that  segment  of  the  market, 
notwithstanding  the  two  fleet  rule,  the 
current  primary  effect  of  the  rule  is  to 
create  an  incentive  for  the  domestic 
manufacturers  to  transfer  the  production 
of  their  larger,  less  fuel-efficient  cars  to 
production  facilities  outside  of  the 
United  States,  in  order  to  meet  CAFE 
standards.  This  action  would  result  in  a 
higher  domestic  CAFE  value  for  these 
manufacturers,  making  it  easier  for  them 
to  meet  CAFE  standards,  and  would  not 
create  a  compliance  problem  for  the 
manufacturers'  import  fleets  since  the 
larger,  less  fuel-efficient  cars  would  be 
averaged  in  with  the  small,  more  fuel- 
efficient  cars  being  imported  for 
competitive  reasons.  Ford  commented  in 
the  MY  1938  proceeding,  for  example, 
that  it  could  improve  its  domestic  CAFE 
by  0.6  mpg  by  soiu-cing  sufficient  LTD 
Crovra  Victoria  and  Mercury  Grand 
Marquis  components  outside  the  United 
States  to  transfer  these  vehicles  into  its 


import  CAFE  fleet.  While  such 
outsourcing  would  increase  the 
manufacturers'  domestic  CAFE  values,  it 
would  reduce  the  number  of  American 
jobs  while  having  no  effect  on  energy 
conservation. 

With  respect  to  the  petitioners' 
suggestion  that  Congress  would  "surely" 
have  amended  this  provision  in  1980  if  it 
were  costing  U.S.  jobs,  NHTSA  observes 
that  the  inability  of  the  domestic 
m.anufacturers  to  compete  in  the  entry 
level  small  car  market  with  domestically 
produced  cars  has  primarily  occurred 
after  1980.  For  example,  GM  produced 
the  fuel-efficient  Chevette  from  1975  to 
1987.  As  discussed  in  the  MY  1989 
preamble,  GM  stated  at  NHTSA's 
September  14. 1988  public  hearing  that 
the  Chevette  was  not  redesigned 
because  GM  could  no  longer  compete  in 
that  market.  GM  emphasized  that  its 
inability  to  compete  in  that  market  is  the 
reason  it  is  working  on  Saturn  at  this 
point  in  time,  and  that  it  has  increased 
its  import  fleet  from  zero  in  1984  to  over 
300,000  in  1988  to  maintain  a  presence  in 
that  market  until  it  can  get  Saturn  on  the 
street. 

Competitive  Impacts 

CFAS/PC's  fifth  contention  is  that 
NHTSA  erroneously  concluded  that 
CAFE  standards  will  result  in  foreign 
companies  selling  more  large  cars.  The 
petitioners  argued  that  the  CAFE 
standards  do  not  give  foreign  companies 
an  unfair  advantage  and  that  the 
upscale  mid-size  and  luxury  cars  being 
sold  by  foreign  manufacturers  are  priced 
above  comparable  domestic  cars  and 
compete  on  the  basis  of  quality. 

NHTSA  addressed  the  issue  of 
competitiveness  at  considerable  length 
in  the  MY  1989  preamble  and  will  not 
repeat  all  of  that  discussion.  A  portion 
of  the  agency's  presentation  follows  (53 
FR  39276): 

. . .  (T}he  fleet  averaging  requirement . . .  was 
originally  intended  to  ensure  that 
manufacturers  could  continue  to  offer 
consumers  a  wide  choice  of  makes  and 
models,  because  compliance  with  the 
standard  would  be  measured  on  a  fleet 
average  basis.  In  other  words,  a  manufacturer 
could  continue  to  offer  models  that  achieved 
fuel  economy  levels  below  the  standard,  as 
long  as  it  sold  a  sufficient  number  of  models 
that  exceeded  the  standard.  While  intended 
as  a  means  to  preserve  consumer  choice,  the 
provision  gives  a  real  advantage  to  Asian 
and  some  European  manufacturers  that 
generally  have  not  been  manufacturing  large, 
family-size  or  luxury  vehicles.  The  setting  of 
the  standards  largely  based  on  the 
capabilities  of  the  major  domestic 
manufacturers  results  in  standards  that  are 
well  below  the  capabilities  of  these  foreign 
manufacturers,  giving  them  substantial 
latitude  in  designing  and  introducing  new 


models  to  take  advantage  of  changing 
consumer  preferences.  While  the  full-line  U.S. 
manufacturers  must  struggle  to  adjust  their 
fleet  mixes  to  meet  the  standard  on  a  fleet 
average  basis,  these  other  companies  are 
manufacturing  fleets  that  are  automatically 
more  fuel  efficient  by  virtue  of  their  sales 
mix,  but  not  by  virtue  of  any  inherent  fuel 
efficiency  superiority  of  their  individual 
models.  Thus,  they  need  not  be  concerned 
with  the  adverse  CAFE  effects  of  their  new. 
higher  performing,  less  fuel-efficient  models 
that  the  market  now  demands.  And.  as 
discussed  below,  they  are  actively  entering 
the  larger  and  luxury  car  markets  in  the  U  S.. 
posing  a  real  competitive  threat  to  the  U.S. 
manufacturers  in  this  segment. 

NHTSA  believes  that  it  is  obvious 
that  CAFE  standards  result  in  uneven 
impacts  on  different  manufacturers, 
depending  on  the  market  segments  they 
serve.  Since  the  Japanese  and  other 
.  Asian  manufacturers  have  traditionally 
specialized  in  smaller  cars  and,  as  a 
practical  matter,  are  not  affected  by  the 
two  fleet  rule,  they  can  freely  introduce 
new,  higher  performance  large  or  luxury 
models  without  fear  of  CAFE 
noncompliance.  Since  GM  and  Ford 
have  traditionally  been  full-line 
manufacturers,  and  cannot  average 
together  their  most  fuel-efficient  cars 
(which  are  imports)  with  iheir  larger 
cars,  they  have  lower  (domestic)  CAFE 
values  than  the  Japanese  and  other 
Asian  manufacturers.  Thus,  overly 
stringent  CAFE  standards  could  make  It 
difficult  or  impossible  for  GM  and  Ford 
to  adequately  compete  with  the  new. 
higher  performance  large  or  luxury 
Japanese  models,  since  such  standards 
could  constrain  the  domestic 
manufacturers  from  selling  competitive 
models. 

Conclusion 

After  carefully  considering  the 
arguments  raised  by  CFAS/PC,  NHTSA 
has  decided  to  deny  their  petition  for 
reconsideration.  None  of  the  arguments 
lead  the  agency  to  believe  that,  on  the 
basis  of  the  record  before  the  agency  at 
the  time,  it  should  have  declined  to 
exercise  its  discretion  to  reduce  the  MY 
1989  passenger  car  standard,  or  that  the 
standard  should  have  been  set  a  level 
other  than  26^5  mpg. 

(15  U.S.G.  2002;  delegations  of  authority  at  49 
CFR  1.50  and  501) 

Issued  on  May  23. 1989. 
Jeffrey  R.  Miller, 

Acting  Administrator 
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49  CFR  Part  571 

I  Docket  No.  8«-12;  Notico  21 

RIN:  2127-AC50 

Federal  Motor  Vehicle  Safety 
Standards,  Hydraulic  Brake  Systems 

AQENCV:  National  Highway  TrafHc 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
action:  Final  rule. 

summary:  Standard  No.  105,  Hydraulic 
Brake  Systems,  requires  a  vehicle  to 
have  one  or  more  brake  system 
indicator  lamps,  to  warn  its  driver  about 
certain  types  of  brake  failure  and  to 
indicate  application  of  the  parking 
brake.  Section  S5.3.2  of  the  standard 
requires  that  the  brake  system  indicator 
lamps  be  activated  automatically  either 
when  the  ignition  switch  is  turned  to  the 
"on"  position  or  to  a  position  between 
"on"  and  "start."  to  check  whether  the 
lamp  bulbs  are  burned  out.  This  notice 
amends  the  standard  to  provide  that  the 
activation  as  a  check  of  lamp  function  is 
not  required  when  a  starter  interlock  is 
in  operation. 

DATES:  The  amendments  made  by  this 
rule  are  effective  June  29, 1989  Petitions 
for  reconsideration  must  be  received  by 
June  29, 1989. 

ADDRESSES:  Petitions  for 
reconsideration  should  be  submitted  to: 
Administrator,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW.,  Washington.  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Vernon  Bloom,  Office  of  Vehicle 
Safety  Standards.  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street.  SW..  Washington.  DC 
(202-366-5277). 

SUPPLEMENTARY  INFORMATION:  Standard 
No.  105,  Hydraulic  Brake  Systems. 
requires  vehicles  to  have  one  or  more 
brake  system  indicator  lamps,  to 
provide  a  warning  to  drivers  about 
certain  types  of  brake  failure  and  to 
indicate  application  of  the  parking 
brake.  Section  S5.3.2  of  the  standard 
requires  that  the  brake  system  indicator 
lamps  be  activated  automatically  either 
when  the  ignition  switch  is  turned  to  the 
"on"  position  or  to  a  position  between 
"on"  and  "start,"  to  check  whether  the 
lamp  bulbs  are  burned  out. 

On  August  18, 1988.  NHTSA  published 
in  the  Federal  Register  (53  FR  31379)  a 
notice  of  proposed  rulemaking  (NPRM) 
to  amend  Standard  No.  105  to  provide 
that  activation  as  a  check  of  lamp 
function  not  be  provided  under  any 
condition  in  which  a  vehicle  cannot  be 
started  due  to  operation  of  an  interlock 


switch.  The  proposal  represented  an 
extension  of  an  existing  provision.  For 
many  years,  section  S5.3.2  has  provided 
that  activation  as  a  check  of  lamp 
function  is  not  required  for  automatic 
transmission  vehicles  when  the 
transmission  shift  lever  is  in  a  forward 
or  reverse  drive  position.  In  the  NPRM, 
the  agency  explained  the  rationale  for 
the  existing  provision  as  follows: 

*  *  *  (S)ince  the  purpose  of  section 
S5.3.2  of  Standard  No.  105  was  to 
provide  an  automatic  check  of  lamp 
function  each  time  the  vehicle  was 
started,  it  was  unnecessary'  to  require 
the  check  function  in  situations  where 
the  vehicle  could  not  be  started. 
Standard  No.  102,  Transmission  Shift 
Lever  Sequence,  Starter  Interlock,  and 
Transmission  Braking  Effect,  requires 
for  vehicles  equipped  with  automatic 
transmissions  that  the  engine  starter  be 
inoperative  when  the  transmission  shift 
lever  is  in  a  forward  or  reverse  drive 
position.  Since  vehicles  equipped  with 
automatic  transmissions  could  not  be 
started  when  the  transmission  shift 
lever  is  in  a  forward  or  reverse  drive 
position,  it  was  unnecessary  to  require 
the  check  function  when  the 
transmission  shift  lever  is  in  either  of 
those  positions.  53  FR  31380. 

As  discussed  in  the  NPRM,  Mazda 
submitted  a  petition  for  rulemaking 
requesting  an  amendment  of  section 
S5.3.2's  provision  limiting  the  conditions 
under  which  the  lamp  check  function 
must  be  provided.  That  company  stated 
that  the  provision,  which  applied  only  to 
automatic  transmission  vehicles,  should 
also  apply  to  manual  transmission 
vehicles  which  are  equipped  with  a 
clutch  pedal  interlock  switch.  Mazda 
stated  that  this  type  of  interlock  switch 
prevents  the  engine  from  starting  unless 
the  clutch  pedal  is  fully  depressed,  and 
is  analogous  to  the  starter  interlock 
required  by  Standard  No.  102  for 
automatic  transmission  vehicles. 

Mazda  also  asserted  that  overall  cost 
effectiveness,  and  to  a  lesser  degree, 
safety,  would  be  enhanced  by  its 
requested  amendment.  According  to  the 
petitioner,  the  amendment  would  enable 
manufacturers  to  employ  a  single  wiring 
harness  for  the  brake  system  indicator 
lamp  circuit  for  vehicles  equipped  with 
both  manual  and  automatic 
transmissions.  That  company  stated  that 
it  currently  designs,  produces  and 
installs  two  separate  brake  system 
indicator  lamp  wiring  harnesses,  one  for 
manual  transmission  vehicles  and  the 
other  for  automatic  transmission 
vehicles,  which  results  in  unnecessary 
additional  costs.  Mazda  also  stated  that 
its  requested  amendment  would  provide 
an  incentive  for  manufacturers  to 
provide  clutch  pedal  starter  interlock 


switches  for  vehicles  not  so  currently 
equipped.  That  company  stated  that 
unexpected  motion  of  the  vehicle  during 
engine  activation  would  be  reduced  as 
the  clutch  pedal  would  be  depressed 
more  often  in  a  wider  variety  of  vehicles 
prior  to  engine  activation. 

In  the  NPRM.  NHTSA  stated  that  it 
agreed  with  the  petitioner  that,  for 
purposes  of  section  S5.3.2's  provision 
limiting  the  conditions  under  which  the 
lamp  check  function  must  be  provided,  a 
clutch  pedal  interlock  switch  for  manual 
transmission  vehicles  is  analogous  to 
the  starter  interlock  required  by 
Standard  No.  102  for  automatic 
transmission  vehicles.  Since  the  purpose 
of  section  S5.3.2  of  Standard  No.  105  is 
to  provide  an  automatic  check  of  lamp 
function  each  time  the  vehicle  is  started, 
the  agency  tentatively  concluded  that  it 
was  unnecessary  to  require  the  check 
function  under  any  condition  where  a 
vehicle  cannot  be  started  due  to 
operation  of  an  interlock  switch.  The 
agency  therefore  granted  Mazda's 
petition  and  proposed  to  amend 
Standard  No.  105  accordingly.  NHTSA 
stated  that  it  believed  that  the  proposed 
amendment  would  increase 
manufacturer  flexibility  without  any 
adverse  impact  on  safety. 

NHTSA  received  comments  on  the 
NTRM  from  General  Motors,  Ford, 
Chrysler,  Volkswagen  and  the  Motor 
Vehicle  Manufacturers  Association.  All 
of  them  supported  the  proposal. 

Volkswagen  also  suggested  that 
Standard  No.  105  be  amended  so  that 
the  activation  of  the  brake  indicator 
lamp  when  the  parking  brake  is  applied 
satisfies  the  check  of  lamp  requirement. 
NHTSA  notes  that  the  amendment 
suggested  by  that  commenter  is  not 
within  the  scope  of  this  particular 
rulemaking.  However,  the  agency  has 
proposed  a  requirement  along  those 
lines  in  its  rulemaking  to  establish  an 
internationally  harmonized  passenger 
car  brake  standard.  See  52  FR  1474, 
1483,  January  14, 1987.  NHTSA  will 
continue  to  handle  the  issue  raised  by 
Volkswagen  in  the  context  of  that 
rulemaking. 

Based  on  the  reasons  discussed  above 
and  in  the  NPRM.  and  on  its 
consideration  of  the  comments,  NHTSA 
is  adopting  the  proposed  amendment  as 
a  final  rule.  Since  the  amendment 
imposes  no  new  requirements  but 
instead  increases  manufacturer 
flexibility  by  relieving  a  restriction, 
NHTSA  has  determined  that  an 
effective  date  of  30  days  after 
publication  in  the  Federal  Register  is  in 
the  public  interest 

The  agency  has  analyzed  this 
amendment  and  determined  that  it  is 


neither  "major"  within  the  meaning  of 
Executive  Order  12291  nor  "significant" 
within  the  meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  agency  has  determined 
that  the  economic  effects  of  this 
amendment  are  so  minimal  that  a  full 
regulatory  evaluation  is  not  required. 
Since  the  amendment  imposes  no  new 
requirements  but  simply  permits 
additional  flexibility  in  the  design  of  the 
wiling  harnesses  for  brake  system 
indicator  lamps,  any  cost  impacts  will 
be  in  the  nature  of  small, 
nonquantifiable  cost  savings. 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation,  I 
certify  that  the  amendment  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  businesses,  small  organizations, 
and  small  governmental  units  are 
affected  by  the  amendment  only  to  the 
extent  that  they  purchase  motor 
vehicles.  For  the  reasons  discussed 
above,  the  amendments  will  not 
significantly  affect  vehicle  price. 
Accordingly,  no  regulatory  flexibility 
analysis. has  been  prepared. 

The  agency  has  also  analyzed  this  * 
rule  for  the  purposes  of  the  National 
Environmental  Policy  Act,  and 
determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Finally,  this  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

PART  571— {AMENDED] 

In  consideration  of  the  foregoing.  49 
CFR  Part  571  is  amended  as  follows: 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401. 140?.  1407: 
delegation  of  authority  at  49  CFR  1.50. 

§571.105    [Amended] 

2.  S5.3.2  of  §  571.105  is  revised  to  read 
as  follows: 

85.3.2  (a)  Except  as  provided  in 
paragraph  (b)  of  this  section,  ail 
indicator  lamps  shall  be  activated  as  a 
check  of  lamp  function  either  when  the 
Ignition  (start)  switch  is  turned  to  the 


"on"  (run)  position  when  the  engine  is 
not  running,  or  when  the  ignition  (start) 
switch  is  in  a  position  between  "on" 
(run)  and  "start"  that  is  designated  by 
the  manufacturer  as  a  check  position, 
(bj  The  indicator  lamps  need  not  be 
activated  when  a  starter  interlock  is  in 
operation. 

Issued  on  May  24, 1989. 
Jeffrey  R.  Miller, 
Acting  Administrator. 
(FR  Doc.  89-12796  Filed  5-26-89;  8:45  am] 
BILUNG  CODE  4S10-S9-M 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Addition  of  the  Chinese 
River  Dolphin  to  the  List  of 
Endangered  and  Threatened  Wildlife 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  The  Service  is  adding  the 
Chinese  River  Dolphin  to  the  List  of 
Endangered  and  Threatened  Wildlife. 
This  measure,  required  by  section 
4(a)(2)(A)  of  the  Endangered  Species 
Act,  corresponds  with  a  determination 
of  endangered  status  by  the  National 
Marine  Fisheries  Service,  which  has 
jurisdiction  of  the  Chinese  river  dolphin 
pursuant  to  the  Act. 
DATES:  The  effective  date  of  this  rule  is 
June  29, 1989. 

ADDRESS:  Questions  regarding  the 
Service's  role  in  this  matter  may  be 
addressed  to  the  Division  of  Endangered 
Species  and  Habitat  Conservation,  U.S. 
Fish  and  Wildlife  Service,  Washington, 
DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Knapp  (707)  358-2161. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Endangered  Species  Act  of  1973, 
as  amended,  and  in  accordance  with 
Reorganization  Plan  Number  Four  of 
1970,  responsibility  for  the  Chinese  river 
dolphin  {Lipules  vexillifer).  as  well  as 
most  other  marine  mammals,  lies  with 
the  National  Marine  Fisheries  Service 
(NMFS),  National  Oceanic  and 
Atmospheric  Administration, 
Department'of  Commerce.  Section 
4(  j)(2)(A)  of  the  Act  provides  that  NMFS 
must  decide  whether  a  species  under  its 
jurisdiction  should  be  classified  as 
endangered  or  threatened.  The  Fish  and 
Wildlife  Service  (FWS).  however,  is 
responsible  for  the  actual  addition  of  a 


species  to  the  List  of  Endangered  and 
Threatened  Wildlife  in  50  CFR  17.11!h). 
In  the  Federal  Register  of  May  13. 1988, 
(50  FR  294-298).  N.MFS  proposed  a 
determination  of  endangered  status  for 
the  Chinese  river  dolphin  and  requested 
comments  from  the  public  by  July  18. 
1988. 

In  this  issue  of  the  Federal  Register. 
NMFS  is  publishing  its  final 
determination  of  endangered  status  for 
the  Chinese  river  dolphin  (see  docun.ent 
in  Final  Rules  section  under  the 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration).  Accordingly,  the  F'.VS 
is  concurrently  adding  the  Chinese  river 
dolphin  as  an  endangered  species  to  the 
List  of  Endangered  and  Threatened 
Wildlife.  Because  this  FWS  action  is 
nondiscretionary,  and  in  vie  at  of  the 
public  comment  period  provided  by 
NMFS  on  its  proposed  detemination. 
the  FWS  finds  Ihnt  good  cause  exis's  to 
omit  the  notice  and  public  comment 
procedures  of  5  U  S.C.  553(b).  The  FWS 
also  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  authority  of  the  National 
Environmental  Policy  Act  of  1969.  does 
not  need  to  be  prepared  in  regard  to 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act,  A  notice  o  jtlining  the 
reasons  for  this  delermindlion  was 
published  in  the  Federal  Register  of 
October  25. 1985  (48  FR  49244). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
fish,  marine  mammals,  plants 
(agriculture). 

Regulation  Promulgation 

Accordingly.  Part  17,  Subchapter  B  of 
Chapter  1.  Title  50  of  the  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below: 

1.  The  authority  citation  for  Part  17 
reads  i'S  follows: 

Authority:  Pub.  L.  93-205.  8"  Stat.  884:  Pjo. 
L.  94-369.  90  Stat  911:  Pub.  L.  95-632.  92  S!.v.. 
3751;  Pub.  L  96-159.  93  Stat.  1225;  Pub.  L  S"- 
304.  96  Slat.  1411  |16  L'.S.C.  1531  et  seq):  Pub. 
L.  100-478,  102  Stat.  2306;  Pub.  L.  100-6.";  j.  liU 
Stat.  3325:  Pub.  L.  99-625. 100  St.it.  3500. 
unless  oiherwise  noted. 

2.  Section  17.1  Kh)  is  amer'.ded  by 
adding  the  following,  in  alphubetical 
order,  to  the  List  of  Endangered  and 
Threatened  Wildlife  under 
"MA.MMALS:" 

§17.11     Endangered  and  threatened 
wildlife. 

•  1  *  ■  • 

(h)  •    •   • 
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Mammals 

Oolphtn,  Chinesa  rivar  (>wti»-    UpolBS  vKdKfer.. 
tefm). 


China.. 


EiHira.. 


NA 


NA 


Dated:  May  10. 1989. 
Mary  Anna  Bach, 

Assistant  Secrelo.  y  for  Fish  and  Wildlife  and 

Parks. 

(Addition  of  Chinese  River  Dolphin  to  list  of 

endangered  and  threatened  wildlife) 

(FR  Doc.  e&-12709  Filed  5-26-89;  8:45  am] 

BILUNQ  CODE  4310-CS-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  222 
(Docittt  No.  80355-8272] 

Endangered  and  Ttireatened  Species; 
Chinese  River  Doiphin 

AOENCV:  National  Marine  Fisheries 
Service  (NOAA  Fisheries),  NOAA. 
Department  of  Commerce. 
action:  Final  rule. 

summary:  NOAA  Fisheries  has 
determined  that  the  Chinese  river 
dolphin  [Lipotes  vexillifer)  should  be 
listed  as  an  endangered  species 
according  to  the  Endangered  Species 
Act  of  1973  (ESA).  This  determination  is 
based  on  information  contained  in  a 
petition  to  list  the  species  submitted  by 
the  Center  for  Environmental  Education, 
in  a  Status  Review  conducted  by  NMFS, 
and  in  comments  received  in  response  to 
publication  of  the  proposed  rule  to  list 
the  species. 

EFFECTIVE  DATE:  ]une  29, 1989. 
ADDRESS:  Dr.  Nancy  Fostir,  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  Silver  Spring.  Maryland 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Lorenz.  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Ser\  ice,  U.S.  Department  of  Commerce. 
Washington,  DC  20235  (301/427-2322). 
tUFPI^MENTARY  INFORMATION: 
Bacl(  ground 

Section  4  of  the  Endangered  Species 
Act  (ESA)  and  50  CFR  Part  424  contain 
provisions  allowing  interested  persons 
to  petition  the  Secretary  of  the  Interior 
or  the  Secretary  of  Commerce  to  add  or 


remove  a  species  from  the  List  of 
Endangered  and  Threatened  Wildlife. 

On  December  3, 1986,  NMFS  received 
a  petition  from  the  Center  for 
Environmental  Education  to  Ust  the 
Chinese  river  dolphin  [Lipotes  vexillifer) 
as  an  endangered  species.  According  to 
the  petition,  this  river  dolphin  is  found 
primarily  in  the  lower  and  middle 
sections  of  the  Chang  Jiang  (Yangzte) 
River  in  the  eastern,  central  region  of 
mainland  China. 

On  February  14. 1987,  the  Assistant 
Administrator  for  fisheries  determined 
that  the  petition  presented  substantial 
scientiHc  information  and  solicited 
information  and  comments  concerning 
the  status  of  the  Chinese  river  dolphin. 
On  May  18, 1988.  NMFS  published  its 
status  review  and  proposed  to  list  this 
species  as  endangered.  Comments  were 
received  from  the  Center  for 
Environmental  Education  and  the 
Cetacean  Society  International.  Both 
agencies  strongly  supported  the  listing 
of  the  Chinese  river  dolphin  [Lipotes 
vexillifer)  as  endangered. 

Listing  Factors 

Section  4(a)  of  the  ESA  provides  that 
the  Secretary  of  the  Interior  or 
Commerce,  depending  upon  the  species 
involved,  shall,  by  regulation,  determine 
if  any  species  is  endangered  or 
threatened  based  upon  any  one  or  a 
combination  of  the  following  factors:  (1) 
Present  or  threatened  destruction, 
modification,  or  curtailment  of  its 
habitat  or  range;  (2)  overutilization  for 
commercial,  recreational,  scientific  or 
educational  purposes;  (3)  disease  or 
predation;  (4)  inadequacy  of  existing 
regulatory  mechanisms;  or  (5)  other 
natural  or  manmade  factors  affecting  its 
continued  existence.  Section  4(b)  of  the 
ESA  requires  that  such  determinations 
are  to  be  made  "solely  on  the  basis  of 
the  best  scientific  and  commercial  data 
available"  and  must  take  into  account 
any  efforts  being  made  to  protect  the 
species  under  consideration. 

The  following  discussion  considers 
the  history,  status  and  biology  of  Z.. 
vexillifer  and  current  conditions  in 
relation  to  the  listing  factors. 

(1)  The  present  or  threatened 
destruction,  modification,  or  curtailment 
of  its  habitat  or  range:  The  banks  of  the 


Yangtze  River  have  been  extensively 
modified  to  prevent  floods.  Most  of  the 
lakes  along  the  river  have  been  isolated 
by  sluice  gates  to  retain  the  water 
during  the  dry  season  for  irrigation  and 
fish  culture.  Because  the  lakes  are 
important  nursery  areas  for  many  fish 
species,  this  isolation  may  have  had 
adverse  effects  on  the  Chinese  river 
dolphin  by  changing  fish  biomass  and  - 
species  composition  in  the  river.  A 
hydroelectric  dam  was  completed  in 
1983  below  the  Three  Gorges  and 
another  is  planned  in  the  Three  Gorges 
region.  To  date,  research  has  not 
detected  adverse  effects  of  the  existing 
dam  on  most  fish  populations.  A  study 
of  the  effects  on  the  proposed  new  dam 
on  the  Chinese  river  dolphin's  habitat 
has  been  carried  out,  but  the  report  is 
not  yet  available  in  an  English 
translation. 

Some  fish  stocks  in  the  river  appear  to 
be  greatly  reduced  due  to  the  loss  of 
nursery  areas  for  migratory  species, 
overfishing,  and  pollution  (Zhou  and  Li. 
in  press).  Thus  reduction  in  prey 
availability  may  have  played  an 
important  role  in  the  decline  of  the 
Chinese  river  dolphin. 

(2)  Overutilization  for  commercial, 
recreational,  scientific  or  educational 
purposes:  The  Chinese  river  dolphin  is 
not  directly  exploited. 

(3)  Disease  or  predation:  Nothing  is 
known  about  these  factors.  However, 
based  on  examination  of  those  dead 
dolphins  recovered,  neither  appears  to 
be  a  major  problem. 

(4)  The  inadequacy  of  existing 
regulatory  mechanisms:  Information  is 
not  available  about  this  factor. 

(5)  Other  natural  or  man-made  factors: 
Human  use  of  the  Yangtze  River  is 
extensive.  Over  the  last  35  years, 
increasing  industrial  activity,  boat 
traffic,  and  exploitation  of  fish  resources 
have  combined  to  degrade  the  Chinese 
river  dolphin's  habitat  (Zhou.  1986).  The 
Chinese  river  dolphin  suffers  from 
various  forms  of  human-induced  j 
mortality,  the  most  serious  of  which 
seems  to  be  accidental  entanglement  in 
bottom  longlines,  called  "rolling  hooks", 
set  to  snag  bottom-feeding  fish  such  as 
sturgeon.  Chinese  river  dolphin  are  also 
taken  incidentally  in  fish  traps  and 


gillnets.  Fishing  gear  may  account  for 
almost  half  the  known  Chinese  river 
dolphin  mortality  (Lin,  Chen,  and  Hua. 
1985;  Zhou  and  Li.  in  press). 

Some  dolphins  are  killed  by  boat 
propellers;  this  problem  appears  to  be 
the  most  serious  in  the  lower  reaches  of 
the  river  where  boat  traffic  is  heaviest 
and  expected  to  double  in  the  next  ten 
vears  (Zhou  and  Li,  in  press). 

Explosions,  usually  associated  with 
construction  projects  but  occasionally 
with  illegal  fishing,  account  for  15-20 
percent  of  known  Chinese  river  dolphin 
deaths  (Zhou  and  Li.  in  press:  Chen  and 
Hua,  in  press).  Six  dolphins  were  killed 
in  one  construction  blast 

Listing  Deasion 

An  endangered  species  is  any  species 
that  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range;  a  threatened  species  is  any 
species  that  is  Ukely  to  become  an 
endangered  species  within  the 
foreseeable  future.  The  ESA  requires 
that  a  determination  to  list  a  species  as 
endangered  or  threatened  be  made 
solely  on  the  basis  of  the  best  available 
scientific  and  commercial  information 
concerning  that  species  relative  to  the 
criteria  reviewed  above.  Of  these,  a 
decision  to  list  Lipotes  vexillifer  is  best 
supported  by  evidence  presented 
according  to  criteria  (1)— "present  or 
threatened  destruction,  modification 
*  *  *  range"  and  (5) — "other  natural  or 
man-made  factors."  Although  the 
species  is  not  being  taken  for 
commercial  purposes,  extensive 
modification  of  its  habitat  along  the 


banks  of  the  Yangtze  may  have  reduced 
the  available  prey.  0£  the  various  forms 
of  human  induced  mortality,  the  most 
serious  seems  to  be  accidental 
entanglement  in  bottom  longlines.  called 
"rolling  hooks",  set  to  snag  bottom- 
feeding  fish.  Fishing  gear  may  account 
for  almost  half  the  known  Chinese  river 
dolphin  mortality. 

Conclusion 

We  believe  that  the  best  available 
scientific  and  commercial  data  indicate 
that  the  population(s)  of  the  Chinese 
river  dolphin  is  endangered  and  should 
be  listed  on  the  U.S.  List  of  Endangered 
and  Threatened  Species. 

Recommended  Critical  Habitat 

In  the  final  rule  regarding  listing  of 
species  (50  CFR  Part  424.12(H)),  critical 
habitat  cannot  be  designated  in  foreign 
countries  or  other  areas  outside  U.S. 
jurisdiction. 

Classificadon 

The  1962  Amendments  to  the  ESA 
(Pub.  L  97-304).  in  section  4(b)(1)(A), 
restrict  the  information  which  may  be 
considered  when  assessing  species  for 
listing.  Based  upon  this  limitation  of 
criteria  for  a  listing  decision  and  the 
opinion  in  Pacific  Legal  Foundation  v. 
Andrus,  657  F.2d  829  (6th  dr.,  1981), 
NOAA  Fisheries  has  categorically 
excluded  all  endangered  species  listings 
from  environmental  assessment 
requirements  of  the  National 
Environmental  Policy  Act  (48  FR  4413- 
23;  February  6, 1984). 

As  noted  in  the  Conference  report  on 
the  1982  amendments  to  the  ESA, 


economic  considerations  have  no 
relevance  to  determinations  regarding 
the  status  of  a  species.  Therefore,  the 
economic  analysis  requirements  of 
Executive  Order  12291,  the  Regulatory 
Flexibility  Act,  and  the  Paperwork 
Reduction  Act  are  not  applicabie  to  tl>e 
listing  process. 

List  of  Subiects  in  59  CFR  Part  222 

Administrative  practice  atid 
procedure.  Endangered  and  threatened 
wildlife,  Exports,  Fish,  Import.  Marine 
mammals.  Reporting  and  recordkeeping 
requirements.  Transportation. 

Dated:  May  23, 1989. 
Andrew ).  Kimii—iii, 

Acting  Assistant  Administrator  for  Fisheries. 

For  the  reasons  described  in  the 
preamble.  Part  222  of  Tide  50  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  222— ENDANGERED  FISH  OR 
WILDUFE 

1.  The  authority  citation  for  Part  222 
continues  to  read  as  follows: 

Authority:  Endangered  Species  Act  of  1973, 
16  U.S.C.  1531-1543. 

§222J23    (Amerated] 

2.  Section  222.23(a)  of  Subpart  C  is 
amended  by  adding  the  phrase  "Chinese 
river  dolphin"  [Lipotes  vexillifer) 
immediately  after  the  phrase  "cochito" 
[Phocoena  sinus)  in  the  second 
sentence. 

[FR  Doc  ^;i-12708  Filed  5-28-89:  8:45  amj 
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Vol.  54,  No.  102 
Tuesday.  May  30,  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  njles  and 
regulations.  The  purpose  of  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
njies. 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

(Docliet  Na  S9-NM-50-AO] 

Airworthiness  Directives;  Boeing 
Model  747-100, 747-200,  and  747-SP 
Series  Airplanes 

AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  Boeing  Model  747-100,  747- 
200,  and  747-SP  series  airplanes 
certified  for  operation  in  the  aufoland 
system,  which  would  require  installation 
of  a  placard  prohibiting  operations 
under  autoland  under  Category  III. 
Operators  would  then  have  the  option  of 
either  modifying  the  flight  computers  so 
as  to  restore  the  airplane  to  its  full 
autoland  capability,  or  revising  the 
Airplane  Flight  Manual  to  indicate  that 
Category  II  is  the  highest  level  of 
autoland  capability.  This  proposal  is 
prompted  by  reports  of  degraded 
localizer  tracking  performance  during 
automatic  landings.  This  condition,  if 
not  corrected,  could  lead  to  a  landing 
approach  that  is  offset  from  the  runway 
centerline,  when  the  airplane  is 
operated  in  Category  III  weather 
conditions. 

DATE:  Comments  must  be  received  no 
later  than  July  17, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
50-AD,  17900  Pacific  Highway  South,  C- 
68966,  Seattle.  Washington  98168. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frank  vanLeynseele,  Systems  and 
Equipment  Branch,  ANM-130S: 
telephone  (206)  431-1948.  Mailing 


address:  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966.  Seattle,  Washington  98168. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/pubHc  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-50-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

A  recent  survey  of  airline  operators  of 
Boeing  Model  747-100,  747-200.  and  747- 
SP  series  airplanes,  who  routinely  fly 
autoland  approaches,  has  revealed 
several  incidents  of  degraded  localizer 
tracking  each  month.  Reseach  shows 
that  this  tracking  problem  can  be 
brought  about  by  any  of  the  following: 
(1)  Interception  of  the  localizer  at  an 
angle  greater  than  45':  (2)  capture  at  a 
distance  less  than  8  miles  from  runway 
threshold:  (3)  capture  at  speeds  greater 
than  V^  +  40;  (4)  capture  at  an  altitude 
less  than  1.500  feet  AGL;  or  (5)  when  the 
airplane  is  not  stabilized  on  localizer 
and  glideslope  before  passing  the  outer 
marker.  The  air  traffic  in  Instrument 
Meteorological  Conditions  (IMC)  has 
intensified  and  will  continue  to 
intensify:  this  will  create  conditions 


conducive  to  localizer  tracking 
problems.  Failure  to  properly  capture 
and  track  the  localizer  could  result  in 
the  airplane  landing  off  of  the  runway 
surface. 

Boeing  has  designed,  and  the  FAA  has 
certified,  a  new  autoland  computer, 
known  as  the  Advanced  Autoland 
Improvement  Program  (AAIP)  Phase  II, 
which  has  proven  to  work  satisfactorily. 

Since  this  condition  may  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  an  AD  is  proposed  which 
would  require  operators  to  install  a 
placard  advising  the  crew  that  autoland 
under  Category  III  operations  is 
prohibited.  Operators  then  have  the 
option  of  either  modifying  the  flight 
computers  to  meet  the  AAIP  Phase  II 
standards  (and  thereby  restoring  the 
airplane  to  its  full  autoland  capability); 
or  revising  the  FAA-approved  Airplane 
Flight  Manual  to  indicate  that  Category 
II  is  the  highest  level  of  autoland 
capability. 

There  are  approximately  180  Model 
747-100,  747-200,  and  747-SP  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  It  is  estimated  that  33 
airplanes  of  U.S.  Registry  (including  4 
U.S.  Air  Force  airplanes)  would  be 
affected  by  this  AD,  that  it  would  take 
approximately  1  manhour  per  airplane 
to  install  the  (initial)  required  placard, 
and  that  the  average  labor  costs  would 
be  $40  per  manhour.  The  placard  may  be 
manufactured  locally  and  the  cost  would 
be  expected  to  be  negligible.  Based  on 
these  figures,  the  total  initial  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $1,320. 

Should  an  operator  choose  to  restore 
the  Category  III  landing  capability,  it 
would  require  from  96  to  446  manhours 
per  airplane,  depending  upon  the 
autoland  computer  configuration,  at  an 
average  labor  charge  of  $40  per 
manhour.  Based  on  these  figures,  the 
cost  to  U.S.  operators  would  be  between 
$3,840  and  $17,840  per  airplane. 

Should  an  operator  choose  to  revise 
the  AFM  and  limit  the  level  of  autoland 
capability  to  Category  II,  it  would 
require  approximately  1  manhour  to 
accomplish  this  action,  at  an  average 
labor  cost  of  $40  per  manhour.  Based  on 
these  figures,  the  cost  to  U.S.  operators 
would  be  $40  per  airplane. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 


the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufHcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1] 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034;  February 
26, 1979):  and  (3]  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

list  of  Subjects  in  14  OFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  proposed  amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  as  follows. 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12, 1983):  and  14  CFR  11JS9. 

§39.13    (Amendedl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  747-loa  747-200. 
and  747-SP  series  airplanes,  approved 
for  Category  (CAT)  III  autoland 
operations;  equipped  with  analog 
Landing  Control  and  Logic  Unit  (LCLU), 
Boeing  Part  Number  60B00013-476 
through  -489,  or  Landing  and  Rollout 
Control  Unit  (LRCU),  Boeing  Part 
Number  60B00013-752  through  -756; 
certiHcated  in  any  category.  Compliance 
is  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  runway  off-set  errors  and 
possible  landing  off  the  runway  surface  when 
flying  in  instrument  meteorological 
conditions,  accomplish  the  following: 

A.  Within  30  days  after  the  effective  dale 
of  this  AD  install  a  placard  on  the  autopilot 
controller,  stating:  "Category  III  Operation 
Prohibited." 

B.  Within  24  months  after  the  effective  date 
of  this  AO.  accomplish  either  B.l.  or  B.2., 
below: 


1.  Modify  die  LCLU  or  LCRU.  as 
apprc^riate,  to  meet  the  Advanced  Autoland 
Improvement  Program  (.\AJP)  Phase  II 
standards,  in  a  manner  approved  by  the 
Manager  of  the  Seattle  Aircraft  Certification 
Office,  FAA,  Northwest  Mountain  Region. 
Once  the  modification  has  t>een 
accomplished,  the  placard  required  by 
paragraph  A.,  aiwve,  may  be  removed. 

2.  Revise  Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual  (AFM)  to 
indicate  that  CAT  II  is  the  highest  le\-el  of 
autoland  caftability. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Seattle  Aircraft  Certificatian  Office.  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Seattle  Aircraft  Certification  Office. 

Issued  in  Seattle,  Washington,  on  May  18. 
1989. 

Dairell  M.  Pedersao, 

Acting  Manager.  Transport  Airphne 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  89-12756  Filed  5-26-89;  8:45  am] 
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14  CFR  Part  39 

(Doclcet  No.  89-NHI-54-AD1 

Airworttiiness  Directives;  British 
Aerospace  Model  BAC  1-11  200  and 
400  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  certain  British  Aerospace  Model  B.AC 
1-11  200  and  400  series  airplanes,  which 
would  limit  the  number  of  operations  at 
increased  cabin  pressure  differential, 
and  would  require  repetitive  structural 
inspections  of  the  fuselage,  and  repair  or 
replacement,  as  necessary.  This 
proposal  is  prompted  by  the 
determination  that  airplanes  operating 
at  increased  cabin  pressure  differential 
are  more  likely  to  develop  fatigue 
cracking  earlier  in  their  service  lives 
than  those  airplanes  operating  at  normal 
cabin  differential  pressures.  This 
condition,  if  not  corrected,  could  lead  to 
structural  failure  of  the  fuselage  and 
may  result  in  the  inability  of  the 
airplane  structure  to  carry  the  required 
loads. 

date:  Comments  must  be  received  no 
later  than  July  17. 1989. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 


Aviation  Administration.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  89-N'M- 
54-AD,  17900  Pacific  Highway  South.  C- 
68966,  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  British  Aerospace  PI.C. 
Librarian  for  Service  Bulletins,  P.O.  Box 
17414,  Dulles  International  Airport, 
Washington,  DC  20041.  This  information 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
the  Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Schroeder.  Standardization 
Branch,  ANM-n3;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  iNFORHATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
administrator  before  t.iking  action  on" 
the  proposed  rale.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  ii;4ht  of  the  comments  received.  All 
cc;n;-?.ents  submitted  will  be  available, 
both  bcfcre  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
lhi«  prcposcl  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

A.-iy  person  may  obtain  a  copy  of  this 
Kc'-.r.e.  of  Proposed  Ru!emaki.".g  (NPRM) 
by  stibmitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  ANM-103, 
Ai:eritjcn:  Airworthiness  Rules  Docket 
No.  83-NM-54-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Wcbhington  98168. 

Diicussion 

The  United  Kingdom  Civil  Aviation 
Authority  (CAA),  in  accordance  with 
existing  provisions  of  a  bilateral 
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airworthiness  agreement,  has  notiHed 
(he  FAA  of  an  unsafe  condition  which 
may  exist  on  certain  British  Aerospace 
Model  BAG  1-11  series  airplanes. 
Analysis  by  the  manufacturer  has 
revealed  that  Model  BAG  1-11  200  and 
400  series  airplanes  operating  at 
increased  cabin  pressure  differential 
pressures  up  to  a  maximum  of  8.2 
pounds  per  square  inch  (psi)  are  subject 
to  developing  fatigue  cracking  in  various 
components  of  the  fuselage  pressure 
vessel  earlier  in  their  service  lives  than 
those  models  operating  at  normal  cabin 
differential  pressures.  This  condition,  if 
not  corrected,  could  lead  to  structural 
failure  of  the  fuselage  and  may  result  in 
the  inability  of  the  airplane  structiu«  to 
carry  the  required  loads. 

Normal  operating  cabin  pressure 
differential  for  Model  BAG  1-11  series 
airplanes  is  7.5  psi.  Certain  operators, 
however,  elect  to  operate  their  airplanes 
at  increased  cabin  pressure  differentials 
(above  7.5  psi)  for  passenger  comfort. 
Such  airplanes  are  most  generally 
operated  as  executive  transports  in 
accordance  with  FAR  Part  91 
operations. 

British  Aerospace  has  issued  Alert 
Service  Bulletin  53-A-PM5922.  Issue  1. 
dated  January  27. 1987.  which  describes 
procedures  for  inspections  of  the 
fuselage,  and  repair  or  replacement,  as 
necessary.  The  service  bulletin  also 
recommends  limiting  the  number  of 
increased  pressure  cycles  for  fuselage 
structure  and  reducing  operating 
pressures  when  those  limits  are  reached, 
and  specifies  special  repetitive 
inspections  for  the  structure  during  its 
remaining  service  life.  The  United 
Kingdom  GAA  has  classified  this  service 
bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  airplanes  of  this  model 
registered  in  the  United  States,  an  AD  is 
proposed  that  would  limit  the  number  of 
operations  at  increased  cabin  pressure 
differential,  and  would  require  repetitive 
structural  inspections  of  the  fuselage, 
and  repair  or  replacement,  as  necessary, 
in  accordance  with  the  service  bulletin 
previously  described. 

It  is  estimated  that  30  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  67 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 


Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $80,400. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  document 
(1)  involves  a  proposed  regulation  which 
is  not  major  under  Executive  Order 
12291  and  (2)  is  not  a  significant  rule 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  26. 
1979);  and  it  is  further  certiRed  under  the 
criteria  of  the  Regulatory  Flexibihty  Act 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
because  few,  if  any,  British  aerospace 
Model  BAG  1-11  200  and  400  series 
airplanes  are  operated  by  small  entities. 
A  copy  of  a  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  regulatory  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  S  39.13  of  Part  39  of 
the  Federal  Ax'iation  Regulations  as 
follows: 

PART  39-{AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  US  C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89 

2.  By  adding  the  following  new 
airworthiness  directive: 

British  Aerospace:  Applies  to  Model  BAC 1- 
11  200  and  400  series  airplanes.  Post- 
Modification  PM2840  and  PM3187,  or 
PM48fi6  (excluding  airplanes  modified  to 
PMS282.  cabin  freight  door),  certificated 
in  any  category.  Compliance  is  required 
as  indicated  below,  unless  previously 
accomplished. 

To  ensure  continued  structural  integrity, 
accomplish  the  following: 

A.  For  airplanes  modified  for  operation  to  a 
maximum  of  7.75  pounds  per  square  inch  (psi) 


cabin  pressure  differential,  as  specified  in 
British  aerospace  Alert  Service  Bulletin  53- 
A-PM5922.  Issue  1.  dated  January  27, 1987: 

1.  At  or  prior  to  the  accumulation  of  55.000 
landings,  or  within  15  months  after  the 
effective  date  of  this  AD.  whichever  occurs 
later  perform  the  inspections  specified  in 
Paragraph  2.1  of  the  service  bulletin  and 
repeat  the  inspections  in  accordance  with 
paragraph  2.1.1.  of  the  service  bulletin  at 
intervals  shown  in  Table  AA  of  the  service 
bulletin. 

2.  At  or  prior  to  the  accumulation  of  60,000 
landings,  or  within  30  days  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
reduce  the  aircraft  maximum  cabin  pressure 
differential  to  7.5  psi  by  system  modification, 
in  a  manner  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA, 
Northwest  Mountain  Region. 

B.  For  airplanes  modified  for  operation  at 
cabin  pressure  differentials  above  7.75  psi  up 
to  maximum  of  8.2  psi,  as  specified  in  British 
Aerospace  Alert  Service  Bulletin  53-A- 
PM5922.  Issue  1,  dated  January  27. 1987: 

1.  For  airplanes  originally  manufactured  for 
operation  at  cabin  pressure  differentials 
above  7.75  psi,  at  or  prior  to  the  accumulation 
of  the  number  of  landing  shown  for  initial 
inspection  in  the  "NE  period"  column  of 
Table  AA  in  the  service  bulletin,  or  within  15 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  perform  inspections 
specified  in  Paragraph  2.2.1  of  the  service 
bulletin  and  repeat  the  inspections  as 
specified  in  paragraph  2.2.3  of  the  service 
bulletin  at  intervals  shown  in  Table  AA  of 
the  service  bulletin. 

2.  For  airplanes  modified  for  operation  at 
cabin  pressure  differential  above  7.75  psi 
after  the  airplane  entered  service,  at  or  prior 
to  the  accumulation  of  the  number  landings 
shown  for  initial  inspection  in  the  "NE 
period"  column  (obtained  using  the 
inspection  adjustment  graph  (page  6)  of  the 
service  bulletin),  in  Table  AA  of  service 
bulletin,  or  within  15  months  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  perform  initial  inspections  specified  in 
paragraph  2.2.2.  of  the  service  bulletin. 
Repeat  the  inspections,  as  specified  in 
paragraph  2.2.3  of  the  service  bulletin,  at 
intervals  shown  in  Table  AA  of  the  service 
bulletin. 

3.  At  or  prior  to  the  accumulation  of  55.000 
landings,  or  within  30  days  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
reduce  the  aircraft  cabin  maximum  operating 
pressure  differential  to  7.5  or  7.75  psi  by 
modification  as  specified  in  Paragraph  2.2.4 
of  the  service  bulletin,  in  a  manner  approved 
by  the  Manager.  Standardization  Branch, 
ANM-113,  FAA.  Northwest  Mountain  Region. 

4.  For  airplanes  which  have  had  the  cabin 
pressure  differential  reduced  from  8.2  psi  to 
7.75  psi.  as  specified  in  paragraph  2.2.6  of  the 
service  bulletin,  perform  repetitive 
inspections  at  interva's  specified  in  the  "NE 
period"  column  in  Table  AA  of  the  service 
bulletin. 

5.  At  or  prior  to  the  accumulation  of  60.000 
landings,  or  within  30  days  after  the  effective 


date  of  this  /J3,  whichever  occurs  later,  the 
airplane  cabin  maximum  operating  pressure 
differential  must  be  reduced  to  7.5  psi  by 
modification  as  specified  in  paragraph  2.2.7 
of  the  service  bulletin,  in  a  manner  approved 
by  the  Manager,  Standardization  Branch, 
ANM-113,  FAA,  Northwest  Mountain  Region. 

6.  For  airplanes  modified  for  8.2  psi 
maximum  cabin  operating  pressure 
differential  and  operated  for  a  period  in 
excess  of  any  Table  AA  inspection  threshold 
in  the  service  bulletin,  perform  one  additional 
inspection  at  or  prior  to  the  Table  AA  "NE 
period"  column  interval  after  limiting 
operation  to  7.5  psi,  as  specified  in  Paragraph 
2.2.5  of  the  service  bulletin. 

C.  If  defects  are  found  during  the 
inspections  required  by  this  AD,  prior  to 
further  flight: 

a.  Replace  with  a  serviceable  part  of  the 
same  part  number  or 

b.  For  damage  within  the  limits  specified  in 
the  BAC  1-11  Structural  Repair  Manual, 
repair  in  accordance  with  the  Structural 
Repair  Manual;  or 

c.  Repair  in  accordance  with  a  method 
approved  by  the  Manager.  Standardization 
Branch.  ANM-113,  FAA,  Northwest  Mountain 
Region. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

E.  Special  flight  permits  mayj)e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  requirements  of  this 
AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace  PLC, 
Librarian  for  Service  Bulletins,  P.O.  Box 
17414,  Dulles  International  Airport, 
Washington,  DC  20041.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on  May  16, 
1989. 
Dairell  M.  Pedetson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  89-12758  Filed  5-26-89;  8:45  am] 
BtUJNQ  CODE  4t1»-13-M 


14  CFR  Part  39 

[Docket  No.  89-NM-41-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-»-10.  -20.  -30,  -40, 
-50,  and  C-9  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMIMARY:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
DC-9-10,  -20,  -30,  -V),  -50,  and  C-9 
series  airplanes,  which  currently 
requires  external  eddy  current 
inspections  for  cracks  in  certain 
longerons  on  airplanes  that  have 
accumulated  more  than  45,000  landings. 
This  action  would  reduce  the  initial 
inspection  compliance  threshold  to 
30,000  landings  and  would  add  a 
requirement  to  perform  internal  visual 
inspections.  This  action  is  prompted  by 
reports  of  fuselage  skin  and  longeron 
cracks  found  in  the  upper  fuselage  over 
the  wing.  This  condition,  if  not 
corrected,  could  result  in  degradation  of 
the  structural  integrity  of  the  fuselage 
and  lead  to  rapid  decompression  of  the 
airplane. 

DATE:  Comments  must  be  received  no 
later  than  June  29, 1989. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
41-AD,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach.  California  90846,  Attention: 
Director,  Publication  and  Training.  Cl- 
750  (54-60).  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  at  3229 
East  Spring  Street,  Long  Beach,  . 

California. 

FOR  FURTHER  INFORMATION  CONTACr. 
Mr.  Robert  Salas,  Aerospace  Engineer, 
Airframe  Branch,  ANM-122L.  FAA. 
Northwest  Mountain  Region,  3229  East 
Spring  Street,  Long  Beach,  California 
90806-2425:  telephone  (213)  988-5324. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 


number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  co.mments 
submitted  in  response  to  this  Nctice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-41-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

On  November  8, 1988.  the  FAA  issued 
AD  88-24-08,  Amendment  39-6071  (53 
FR  46433;  November  17. 1988).  to  require 
external  eddy  current  inspections  for 
fuselage  skin  and  longeron  cracks  on 
McDonnell  Douglas  Model  DC-9  series 
airplanes  prior  to  the  accumulation  of 
55.000  landings.  On  December  23. 1988. 
the  FAA  issued  AD  88-24-08.  Revision  1 
(Rl).  Amendment  39-6108  (54  FR  1675; 
January  17, 1989),  which  revised  the 
existing  AD  to  require  external  eddy 
current  inspections  for  fuselage  skin  and 
longeron  cracks  on  McDonnell  Douglas 
Model  DC-9  series  airplanes  prior  to  the 
accumulation  of  45,000  landings.  Those 
actions  were  prompted  by  reports  of 
skin  and  longeron  cracks  at  various 
overwing  fuselage  stations.  This 
condition,  if  not  corrected,  could 
degrade  the  structural  integrity  of  the 
fuselage  and  lead  to  possible  rapid 
decompression. 

Since  the  issuance  of  that  revised  AD. 
there  have  been  additional  reports  of 
cracked  or  failed  longerons  on  airplanes 
with  fewer  than  35.000  landings.  One 
operator  h.is  reported  finding  skin  and 
longeron  cracks  on  three  airplanes 
having  accumulated  between  32.7-15  and 
39,823  landings. 

In  addition,  the  FAA  has  determined 
that  internal  visual  inspections  are  more 
effective  for  detecting  cracks  on  certain 
locations  than  are  the  eddy  current 
inspections  currently  required. 
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The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  DC-9  Service 
Bulletin  53-230,  Revision  2,  dated  April 
21. 1989,  which  recommends  a  revised 
(lower)  threshold  for  initial  inspections, 
describes  procedures  for  internal  visual 
inspections,  and  provides  instructions 
for  interim  and  permanent  repairs. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  this  action  proposes 
to  revise  AD  B8-24-06-R1  to  lower  the 
threshold  for  initial  external  eddy 
current  inspections  for  skin  and 
longeron  cracks  on  airplanes,  prior  to 
the  total  accumulation  of  30,000 
landings,  and  to  require  visual  internal 
inspections  and  repair,  if  necessary,  in 
accordance  with  the  service  bulletin 
previously  described. 

On  December  28, 1988,  the  FAA 
issued  a  Supplemental  Notice  of 
Proposed  Rulemaking,  Docket  88-NM- 
t78-AD  (54  PR  1726;  January  17. 1989), 
which  proposed  to  require  repetitive 
visual  inspections  of  the  longerons  from 
longeron  10  left  through  10  right  from 
inside  the  fuselage,  and  repair,  if 
necessary.  The  FAA  has  now 
determined  that  it  is  more  appropriate  to 
include  those  inspection  requirements  in 
this  proposed  action:  consequently,  the 
FAA  intends  to  withdraw  Docket  88- 
NM-178-AD. 

There  are  approximately  732  Model 
DC-g  series  airplanes  of  the  ejected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  578  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  100 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $2,312,000  for  the  initial 
inspection  cycle. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Older  12291:  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034:  February 
26. 1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 


criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-(  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  10e(g]  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

939.13    [Amended] 

2.  Section  39.13  is  amended  by 
amending  AD  88-24-08,  Rl,  Amendment 
39-6108  (54  FR  1675;  January  17. 1989), 
as  follows: 

McDonnell  Douglas:  Applies  to  McDonnell 
Douglas  Model  DC-4-10,  -20,  -30,  -40, 
-50,  and  C-9  series  airplanes, 
certificated  in  any  category.  Compliance 
is  required  as  indicated,  unless 
previously  accomplished. 

To  prevent  fatigue  cracking  and  subsequent 
failure  of  the  fuselage  skin  and  longerons, 
accomplish  the  following; 

A.  Prior  to  the  accummulation  of  45,000 
landings,  or  30  days  after  January  28. 1989 
(the  effective  date  of  Amendment  39-6106), 
whichever  occurs  later,  unless  accomplished 
within  the  last  2.500  landings,  perform 
external  eddy  current  inspections  of  the 
fuselage  skin  and  longerons  from  longeron  7 
left  through  7  right,  in  accordance  with  the 
accomplishment  instructions  of  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin  A53-230, 
Revision  2.  dated  April  21. 1989,  within  the 
range  of  fuselage  stations  for  the  particular 
series  airplanes  as  specified  in  Table  I  of  that 
service  bulletin. 

Note:  Inspections  performed  in  accordance 
with  McDonnell  Douglas  DC-fl  Alert  Service 
Bulletin  A53-230,  N/C,  dated  November  2. 
1988,  or  Alert  Service  A53-230,  revision  1, 
dated  December  22, 1988,  meet  the 
requirements  of  this  paragraph. 

B.  For  airplanes  that  have  accummulated 
between  30.000  and  44.400  landings  as  of  the 
effective  date  of  this  amendment,  within  90 
days  after  the  effective  date  of  this 
amendment,  unless  accomplished  within  the 
last  2,500  landings,  perform  external  eddy 
current  inspections  of  the  fuselage  skin  and 
longerons  from  longeron  7  left  through  7  right, 
in  accordance  with  the  accomplishment 
instructions  of  McDonnell  Douglas  DC-4 
Alert  Service  Bulletin  A53-230,  Revision  2, 
dated  April  21, 1989.  within  the  range  of 
fuselage  stations  for  the  particular  series 


airplanes  as  specified  in  Table  1  of  that 
Service  Bulletin. 

Note:  Inspections  performed  in  accordance 
with  McDonnell  Douglas  DC-9  Alert  Service 
Bulletin  A53-230,  N/C,  dated  November  2. 
1988.  or  Alert  Service  Bulletin  A53-230, 
Revision  1,  dated  December  22, 1988,  meet 
the  requirements  of  this  paragraph. 

C.  Prior  to  the  accummulation  of  2.500 
landings  after  the  accomplishment  of  externa! 
inspections  in  accordance  with  paragraph  A. 
or  B.,  above,  unless  previously  accomplished 
within  the  last  2.500  landings,  perform  a 
visual  inspection  of  the  longerons  from 
longeron  10  left  ttmiugh  10  right  from  inside 
the  fuselage,  in  accordance  with  the 
accomplishment  instructions  of  McDonnell 
Douglas  DC-9  Alert  Service  Bulletin  A53-230. 
Revision  2,  dated  April  21, 1989,  within  the 
range  of  fuselage  stations  for  the  particular 
series  airplanes  as  specified  in  Table  2  of  that 
Service  Bulletin. 

D.  Conduct  repetitive  inspections  in 
accordance  with  paragraph  A.  or  B.,  and  C, 
above,  at  intervals  not  to  exceed  5.800 
landings. 

E.  If  cracks  are  detected,  prior  to  further 
flight,  repair  in  accordance  with  McDonnell 
Douglas  DC-«  Alert  Service  Bulletin  A53-230. 
Revision  2.  dated  April  21. 1989.  If  Option  II, 
Condition  2,  of  the  service  bulletin  is 
selected,  accomplish  removal  of  interim 
repair  doubler(s)  and  accomplish  permanent 
longeron  repair(s)  within  2.500  landings  after 
installation  of  the  interim  repair  doublers. 

Note:  Repairs  performed  in  accordance 
with  McDonnell  Douglas  DC-9  Alert  Service 
Bulletin  A53-230,  N/C,  dated  November  2, 
1988,  or  Alert  Service  Bulletin  A53-230, 
Revision  1,  dated  December  22, 1980,  meet 
the  requirements  of  this  paragraph. 

F.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Lbs 
Angeles  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspection  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Los  Angeles  Aircraft  Certification  Office, 
FAA,  Northwest  Mountain  Region. 

G.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.199  to  operate 
airplanes  to  a  base  in  order  to  comply  with 
the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Director,  Publication  and  Training,  CI- 
750  (54-60).  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate.  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  3229  East 
Spring  Street,  Long  Beach,  California. 
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Issued  in  Seattle.  Washington,  on  May  15, 
1989. 
Leroy  A.  Keitli, 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Sen-ice. 

|FR  Doc.  89-12759  Filed  5-2&-89: 8:45  am] 

BILLING  CODE  4S10-13-1I 


14  CFR  Part  71 

(Airepace  Docket  No.  89-ACE-14] 

Proposed  Alteration  of  Transition 
Area;  LeMars,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  alter 
the  700-foot  transition  area  at  LeMars. 
Iowa,  to  provide  additional  controlled 
airspace  for  aircraft  executing  a  new 
instrument  approach  procedure  to 
Runway  38  at  the  LeMars,  Iowa, 
Municipal  Airport  utilizing  the  Sioux 
City  VOR  as  a  navigational  aid. 
DATE:  Comments  must  be  received  on  or 
before  July  5, 1989. 
addresses:  Send  comments  on  the 
proposal  to:  Federal  Aviation 
Administration,  Manager,  Traffic 
Management  and  Airspace  Branch.  Air 
Traffic  Division.  ACE-540,  601  East  12th 
Street.  Kansas  City,  Missouri  64106. 
Telephone  (816)  426-3408. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Assistant  Chief 
Counsel,  Central  Region,  Federal 
Aviation  Administration.  Room  1558, 
601  East  12th  Street,  Kansas  City, 
Missouri. 

An  informal  docket  may  be  examined 
at  the  Office  of  the  Manager,  Traffic 
Management  and  Airspace  Branch,  Air 
Traffic  Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  G.  Earp.  Airspace  Specialist. 
Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division,  ACE-540, 
FAA,  Central  Region,  601  East  12th 
Street.  Kansas  City,  Missouri  64106, 
Telephone  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  airspace  docket 
number,  and  be  submitted  in  duplicate 
to  the  Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  601  East  12th 
Street,  Kansas  City,  Missouri  64106.  All 
communications  received  on  or  before 


the  closing  date  for  comments  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment.  The  proposal 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  will  be  available 
both  before  and  after  the  closing  date 
for  comments  in  the  Rules  Docket  for 
examination  by  interested  persons. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Traffic 
Management  and  Airspace  Branch,  601 
East  12th  Street,  Kansas  City,  Missouri 
64106,  or  by  calling  (816)  426-3408. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
intereted  in  being  placed  on  a  mailing 
list  for  further  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Subpart  G,  §  71.181  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71J  by  altering  the  700-foot 
transition  area  at  LeMars.  Iowa.  To 
enhance  airport  usage,  Runway  36  at  the 
LeMars,  Iowa,  Municipal  Airport  will 
have  additional  controlled  airspace  for 
aircraft  executing  a  new  VOR/DME 
instrument  approach  procedure  utilizing 
the  Sioux  City  VOR.  The  establishment 
of  this  new  instrument  approach 
procedure,  based  on  this  approach  aid, 
entails  alteration  of  the  transition  area 
at  LeMars,  Iowa,  at  and  above  700  feet 
above  ground  level,  within  which 
aircraft  are  provided  air  traffic  control 
service.  The  intended  effect  of  this 
action  is  to  ensure  segregation  of 
aircraft  using  the  approach  procedure 
under  instrument  flight  rules  (IFR)  from 
other  aircraft  operating  under  visual 
flight  rules  (VFR). 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3. 
1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 


certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  FA,A  proposes  to 
amend  Part  71  of  the  FAR  (14  CFR  Part 
71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(d).  1510: 
Executive  Order  10854;  49  U.S.C.  lOeig) 
(Revised  Pub.  L.  97-449.  January  12. 1983):  14 
CFR  11.69. 

§71.181    lAmended) 

2.  Section  71.181  is  amended  as 
follows: 

LeMars,  Iowa  (RevisedJ 

That  airspace  extending  upward. from  TOO 
feet  above  the  surface  within  a  5-mile  radius 
of  the  LeMars.  Iowa.  Municipal  Airport  (lat. 
42°11'37'  W.).  and  within  3  miles  each  side  of 
the  358°  bearing  from  the  airport  extending 
from  the  5-mile  radius  to  8  miles  north  of  thp 
airport,  within  2.5  miles  each  side  of  the  193* 
bearing  from  the  airport  extending  from  the  5- 
mile  radius  to  6.5  miles  south  of  the  airport. 

Issued  in  Kansas  City,  Missouri,  on  May  16. 
1989. 

Clarence  E.  Newbem,- 
Manager.  Air  Traffic  Division. 
[FR  Doc.  89-12751  Filed  5-26-89;  8:45  amj 

BILUNG  CODE  4910-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  89-ACE-15] 

Proposed  Designation  of  Transition 
Area— Winterset,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  Notice  proposes  to 
designate  a  700-foot  transition  area  at 
Winterset.  Iowa,  to  provide  controlled 
airspace  for  aircraft  executing  a  new 
instrument  approach  procedure  to  the 
Winterset-Madison  County  Airport. 
Winterset.  Iowa,  utilizing  the  Des 
Moines  VORTAC  as  a  navigational  dul. 
This  proposed  action  will  change  the 
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airport  status  from  visual  flight  rules 
(VFR)  to  instrument  flight  rules  (IFR). 

OATf  •:  Comments  must  be  received  on 
or  before  July  5. 1989. 

ADONlSSit:  Send  comments  on  the 
proposal  to:  Federal  Aviation 
Administration,  Manager,  Traffic 
Management  and  Airspace  Branch,  Air 
Traffic  Division.  ACE-540.  601  East  12th 
Street,  Kansas  City.  Missouri  64106. 
Telephone  (816)  426-3408. 

The  official  docket  may  be  examined 
at  the  Office  of  the  Assistant  Chief 
Counsel,  Central  Region.  Federal 
Aviation  Administration,  Room  1558, 
601  East  12th  Street,  Kansas  City, 
Missouri. 

An  informal  docket  may  be  examined 
at  the  Office  of  the  Manager,  Traffic 
Management  and  Airspace  Branch.  Air 
Traffic  Division. 

FOR  PURTNCR  INPMMATION  COMTACT: 

Lewis  G.  Earp,  Airspace  Specialist, 
Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division.  ACE-540, 
FAA,  Central  Region.  601  East  12th 
Street,  Kansas  City,  Missouri  64106, 
Telephone  (816)  426-3408. 

SUPPUMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  airspace  docket 
number,  and  be  submitted  in  duplicate 
to  the  Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration.  601  East  12th 
Street.  Kansas  City.  Missouri  64106.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment.  The  proposal 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  will  be  available 
both  before  and  after  the  closing  date 
for  comments  in  the  Rules  Docket  for 
examination  by  interested  persons. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Traffic 
Management  and  Airspace  Branch,  601 
East  12th  Street.  Kansas  City,  Missouri 
64106,  or  by  calling  (816)  42ft-3408. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  further  NPRMS  should  also 
request  a  copy  of  Advisory  Circular  No. 
11  2A  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  Subpart  G,  S  71.181  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71]  to  designate  a  700-foot 
transition  area  at  Winterset,  Iowa.  To 
enhance  airport  usage,  a  new  VOR/ 
DME-A  instrument  approach  procedure 
is  being  developed  for  the  Winterset- 
Madison  County  Airport,  Winterset, 
Iowa,  utilizing  the  Des  Moines  VORTAC 
as  a  navigational  aid.  This  navigational 
aid  will  offer  new  navigational  guidance 
for  aircraft  utilizing  the  airport.  The 
establishment  of  a  new  instrument 
approach  procedure,  based  on  this 
navigational  aid.  entails  designation  of  a 
transition  area  at  Winterset.  Iowa,  at 
and  above  700  feet  above  ground  level, 
within  which  aircraft  are  provided  air 
traffic  control  service.  Transition  areas 
are  designed  to  contain  IFR  operations 
iniicntrolled  airspace  during  portions  of 
thelerminal  operation  and  while 
transiting  between  the  terminal  and  en 
route  environment.  The  intended  effect 
of  this  action  is  to  ensure  segregation  of 
aircraft  using  the  approach  procedure 
under  IFR  from  other  aircraft  operating 
under  VFR.  This  action  will  change  the 
airport  status  from  VFR  to  IFR. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.8E,  dated  January  3. 
1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

list  of  Subjects  in  14  CFR  PaH  71 

Aviation  safety,  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  FAR  (14  CFR  Part 
71)  as  follows: 


PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510: 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

WinlerMt.  Iowa  [New] 

That  airspace  extending  upward  from  700 
feet  above  tJie  surface  within  a  5-inile  radius 
of  the  Winterset-Madison  County  Airport 
(let.  41''21'50"N.  long.  94°01"15"W.).  and 
within  2.5  miles  each  side  of  the  253'  bearing 
from  Winterset-Madison  County  Airport 
extending  from  the  5-mile  radius  to  6.5  miles 
southwest  of  the  airport:  excluding  that 
portion  which  overlies  the  Des  Moines.  Iowa, 
transition  area. 

Issued  in  Kansas  City,  Missouri  on  May  15, 
1989. 

Clarence  E.  Newbem, 
Manager.  Air  Traffic  Division 
[FR  Doc.  89-12752  Filed  5-26-89;  8:45  am) 

BtLUNO  CODE  4S10-1S-M 


14  CFR  Part  71 

[Airspace  Docket  Na  89-AGL-111 

Proposed  Alteration  to  Transition 
Area;  Eagle  River,  Wl 

agency:  Federal  Aviation     ' 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to  alter 
the  existing  Eagle  River,  WI,  transition 
area  to  accommodate  a  new  VOR/DME 
Runway  04  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Eagle 
River  Union  Airport,  Eagle  River.  WI. 
The  intended  effect  of  this  action  is  to 
ensure  segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 

DATE:  Comments  must  be  received  on  or 
before  July  6. 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Asst.  Chief 
Counsel,  AGL-7,  Attn:  Rules  Docket  No. 
89-AGL-ll,  2300  East  Devon  Avenue, 
Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
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East  Devon  Avenue,  Des  Plaines, 
Illinois. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT 

Harold  G.  Hale.  Air  Traffic  Division. 
Airspace  Branch.  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7360. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  89-AGL-ll".  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket. 
FAA.  Great  Lakes  Region.  Office  of 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabiUty  of  NPRMS 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202J  426-8058.  Communications  must 


identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  designated 
transition  area  airspace  near  Eagle 
River,  WI.  The  present  transition  area  is 
being  modified  to  accommodate  a  new 
VOR/DME  Runway  04  SIAP  to  Eagle 
River  Union  Airport,  Eagle  River,  WL 
The  modification  of  the  existing 
airspace  will  consist  of  a  3-mile  width 
on  each  side  of  the  201°  bearing  from  the 
airport,  extending  from  the  5-mile  radius 
area  to  6  miles  southwest  of  the  airport. 

The  development  of  the  procedure 
requires  that  the  FAA  alter  the 
designated  airspace  to  insure  that  the 
procedure  will  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 
Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3, 
1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 


71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— (Amended) 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  1061(j) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFR  11.69. 

§71.181    (Amendedl 

2.  Section  71.181  is  amended  as 
follows: 

Eagle  River.  WI  (Rexisedj 

That  Bir«!pace  extending  upward  from  700 
feet  above  the  surface  within  a  S-miie  radius 
of  Elagle  River  Union  Airport  (L.at.  45  55  55  ' 
N..  Long.  89'1604"  W.);  and  within  3  miles 
each  side  of  the  037'  bearing  from  the  airport, 
extending  from  the  5-mile  radius  area  to  7.5 
miles  northeast  of  the  airport:  and  within  3 
mi'es  each  side  of  the  201"  bearing  from  the 
airport,  extending  from  the  5-mile  radius  area 
to  6  miles  southwest  of  the  airport. 

Issued  in  Des  Plaines.  Illinois,  on  May  17. 
1989. 

Teddy  W.  Buicham. 
Manager.  .Air  Traffic  Division. 
(FR  Doc.  89-12750  Filed  5-26-89;  8:45  am] 
eaiMG  CODE  4910-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

tFRI-3573-51 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  U.S.  Environmental  Protection 

Agency  (USEPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  On  April  9. 1986.  the  State  of 
Ohio  Environmental  Protection  Agency 
(OEPA),  submitted  amendments  to  Ohio 
Administrative  Code  (OAC)  Chapter 
3745-21  to  USEPA  as  proposed  revisions 
to  the  State  Implementation  Plan  (SIP) 
for  Ozone.  OAC  Chapter  3745-21 
consists  of  emission  limitation  and 
control  requirements  for  sources  of 
volatile  organic  compounds  (VOC).  The 
amendments  to  OAC  Chapter  3745-21 
involve  certain  compliance  deadlines 
and  source  specific  exemptions  from 
otherwise  applicable  emissions 
limitations. 

USEPA  is  proposing  approval  nnd 
disapproval  of  specific  portions  of  the 
OEPA  submittal  as  a  revision  to  the 
Ohio  SIP.  The  intent  of  this  notice  is  to 
discuss  the  results  of  USEPA's  review  of 
the  State's  amendments  to  the  VOC 
control  portion  of  its  SIP  and  to  solicit 
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public  comments  on  the  revisions  and 
USEPA's  proposed  action. 

Ohio's  April  9. 1966.  State  Submittal 
included  new  VOC  regulations  for 
additional  source  categories  not 
speciHcally  covered  by  Ohio's  existing 
rules  and  a  site-specific  revision  for  the 
Huffy  Corporation.  USEPA's  will 
propose  rulemaking  on  these  other 
elements  of  the  April  9, 1986.  submittal 
in  other  Federal  Rej^oter  notices. 
Today's  Federal  Register  notice  also 
dees  not  address  those  amendments  to 
the  ozone  SIP  that  were  previously 
submitted  on  March  28. 1983,  to  USEPA. 
and  were  addressed  in  a  March  6, 1985. 
Federal  Registei  notice  of  proposed 
rulemaking  (50  FR  9052). 

Final  rulemaking  has  not  as  yet  been 
completed  on  these  previously 
submitted  amendments.Q02 
OATI:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  June  29. 1989. 
ADORESSBS:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Uylaine  E.  McMahan,  at  (312) 
886-6031.  before  visiting  the  Region  V 
office.) 
U.S.  Environmental  Protection  Agency, 

Region  V.  Air  and  Radiation  Branch, 

230  South  Dearborn  Street.  Chicago, 

Illinois  60604 
Ohio  Environmental  Protection  Agency. 

Office  of  Air  Pollution  Control.  361 

East  Broad  Street,  Columbus.  Ohio 

43218. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian.  Chief.  Regulatory 
Analysis  Section.  Air  and  Radiation 
Branch  (5AR-26).  U.S.  Environmental 
Protection  Agency.  Region  V.  230  South 
Dearborn  Street.  Chicago.  Illinois  60604. 

FOn  FURTHER  INFORMATION  CONTACT: 

Uylaine  E.  McMahan,  Air  and  Radiation 
Branch  (5AR-26).  Environmental 
Protection  Agency.  Region  V.  Chicago, 
Illinois  60604.  (312)  886-6031. 

SUPPtSMENTARY  INFORMATION:  On  April 
9. 1986.  the  OEPA  submitted 
amendments  to  OAC  Chapter  3745-21 
and  supporting  data  to  USEPA  as  a 
proposed  revision  to  the  ozone  portion 
of  its  SIP.  OEPA  adopted  these  rules  in 
final  form  on  May  9, 1986.  OAC  Chapter 
3745-21,  entitled,  "Carbon  Monoxide, 
Photochemically  Reactive  Materials. 
Hydrocarbons,  and  Related  Materials 
Standards",  includes  Ohio's  VOC 
reasonably  available  control  technology 
(RACT  I  and  II)  regulations. 

The  regulations  being  discussed  today 
are  embodied  in  the  OAC  Chapter  3745- 
21  as  follows:  averaging  period.  Rule 


3745-21-09(B);  can  regulations,  Rules 
3745-21-09(Dj(l)(e),  (D)(2)(e),  and  (D)(3); 
metal  furniture.  Rule  3745-21-09(I)(3)(6); 
cutback  and  emulsfied  asphalt,  Rules 
3745-21-09(N)(3)(e)  and  (N)(4);  bulk 
gasoline  terminal.  Rule  3745-21- 
09(Q)(4);  miscellaneous  metals,  Rule 
3745-21-09(U)(l)(viii);  best  available 
technology  (BAT),  Rule  3745-21- 
09(U)(2)(f);  and  gasoline  tank  trucks. 
Rule  3745-21-09(V)(l)(i).  USEPA  initially 
approved  these  regulations  and  others 
as  part  of  Ohio's  SIP  for  ozone  in 
separate  rulemaking  actions  on  October 
31, 1980  and  June  29. 1982  (45  FR  72122 
and  47  FR  28097). 

For  the  reader's  convenience,  the 
following  discussion  presents  a 
summary  of  the  changes  to  the  existing 
rules.  Where  appropriate,  the  discussion 
presents  the  results  of  USEPA's  analysis 
and  USEPA's  conclusion  as  to  whether 
or  not  the  change  should  be  approved. 
USEPA's  complete  analysis  is  contained 
in  a  document  entitled,  "Technical 
Support  Document  for  Revisions  to  Ohio 
RACT  I  and  II  VOC  Regulations,"  dated 
July  14, 1986.  This  document  is  available 
for  review  at  the  Region  V  office  listed 
above.  For  further  details,  the  reader  is 
referred  to  this  document,  and  the  State 
submittal  of  April  9, 1988,  which 
includes  the  adopted  Amendments  to 
3745-21  and  supporting  documentation. 

1.  Averaging  Period — Rule  3745-21- 

og;B) 

Proposed  Approval 

The  first  sentence  has  been  changed 
to  "Compliance  with  the  limitations 
specified  in  paragraphs  (C)  to  (K),  (S), 
(U).  and  (Y)  of  this  rule  is  based  upon  a 
weighted  average  by  volume  of  all 
coating  materials  employed  in  the 
coating  line  or  printing  line  in  any  one 
day." 

USEPA  Position 

This  revision  is  generally  consistent 
with  suggested  wording  in  USEPA's 
September  17, 1985,  letter  commenting 
on  Ohio's  draft  RACT  I  and  II  revisions. 
The  revision  as  submitted  is  approvable 
because  it  specifies  that  the  limitations 
are  weighted  averages  that  are 
applicable  to  the  coatings  materials 
employed  in  the  coating  line  or  printing 
line  each  day.  This  is  preferable  to  a 
determination  of  emissions  for  each 
applicator,  which  was  previously 
required. 

2.  Can  Regulations — Rules  3745-21- 
09(D)(1)(e)  and  (D)(2)(e) 

Proposed  Disapproval 

OEPA  proposed  a  relaxation  (from  3.7 
pounds  of  VOC  per  gallon  of  coating  (lbs 
VOC/galion))  to  4.4  lbs  VOC/gallon  of 


coating,  excluding  water,  for  food  can 
ends  from  an  end  sealing  compound 
coating  line.  OEPA's  basis  includes  a 
September  13, 1985,  letter  and  testimony 
from  Heekin  Can,  an  April  13, 1984, 
submittal  from  the  Can  Manufacturers 
Institute  to  USEPA,  and  testimony 
presented  by  Campbell  Soup  Company. 
The  basis  of  the  can  industries'  request 
for  a  relaxation  is  the  purported 
unavailability  of  complying  end  sealing 
compounds  for  food  can  ends  as  well  as 
the  infeasibility  of  add-on  control. 

USEPA  Position 

USEPA  investigated  the  can 
industries'  contentions  (1)  that  add-on 
controls  are  infeasible  and  (2)  that 
complying  end  sealing  compounds  for 
food  can  ends  are  unavailable.  USEPA 
found  the  following  information  which 
appears  to  refute  both  contentions.  This 
information  was  presented  by  Michael 
Lake  of  the  San  Diego  County  Air 
Pollution  Control  District  as  a  paper  at 
the  1986  Air  Pollution  Control 
Association  (APCA)  conference.  (The 
paper  is  included  in  the  docket  on  this 
rulemaking  action.) 

The  San  Diego  District's  limit  is  440 
grams  per  liter  (g/1),  which  is  essentially 
equivalent  to  3.7  pounds  per  gallon  (lbs/ 
gal).  During  1984,  a  San  Diego  source. 
Van  Camp,  studied  the  feasibility  of 
add-on  control.  Van  Camp's  study 
provided  a  strong  indication  that  it  may 
be  feasible  and  cost-effective  to  control 
VOC  emissions  at  the  line  with  carbon 
adsorption  or  incineration.  This  control 
methodology  could  achieve  a  76  percent 
overall  reduction  (80  percent  capture,  95 
percent  control). 

During  1984,  Van  Camp  also  started 
testing  a  compliance  end  sealing 
compound.  This  solvenUess,  waterbome 
compound  is  Darex  Compoimd  AD  480T, 
by  the  Dewey  &  Almy  Division  of  W.R. 
Grace.  This  testing  was  successful  on 
their  pet  food  line,  and  Van  Camp 
subsequently  switched  over  to  use  of 
this  waterbome  compound  on  pet  foods. 
This  amounted  to  35  percent  of  their 
operations  and  resulted  in  emissions 
equivalent  to  440  g/1.  Van  Camp's  other 
products  (e.g.  tuna  cans)  have  a  longer 
shelf  life  and  testing  for  these  other 
products  is  still  in  progress. 

Therefore,  a  permanent  relaxation  of 
Ohio's  can  end  sealing  regulations  is  not 
approvable  because  the  Van  Camp  data 
indicates  possible  feasibility  of  both 
add-on  control  equipment  and  low 
solvent  coatings,  and  Ohio  has  not 
considered  this  information.  Thus,  Ohio 
has  not  demonstrated  that  the  current 
emission  limits  are  infeasibile. 
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3.  Can  Regulation— Rule  3745-21- 
09(D)(3) 

Proposed  Approval 

OEPA  revised  the  equation  for  the 
alternative  daily  emission  limitation  for 
can  plants.  This  equation  has  been 
revised  so  that  it  is  now  based  on  a 
constant  volume  solids  basis. 

USEPA  Position 

This  revision  is  approvable  as  it 
corrects  a  serious  deficiency  in  Ohio's 
SIP.  In  its  previous  equation,  the 
calculations  were  incorrectly  performed 
on  a  volume  basis. 

4.  Metal  Furniture— Rule  3745-21- 
09(I)(3)(b) 

Proposed  Approval 

This  provision  exempts  "Any 
application  of  a  coating  to  a  part  not 
defined  as  metal  furniture"  from  the  3.0 
lbs/gallon  limitation  in  3745-21 -09(I)(1). 

USEPA  Position 

This  provision  is  approvable. 
However,  any  metal  part  not  defined  as 
metal  furniture  would  be  considered  a 
"miscellaneous  metals"  and  would  be 
subject  to  3745-21-09(U). 

S^Cutback  and  Emulsified  Asphalt — 
Rule  3745-21-09(N)(3)(e) 

Proposed  Disapproval 

This  paragraph  states  that  the  control 
requirements  of  (N)(l)  and  (N)(2)  shall 
not  apply: 

To  the  use  or  application  by  hand  of  any 
cutback  asphalt  or  emulsified  asphalt  for 
patching  or  crack  sealing,  provided  the 
maximum  dnily  usage  is  less  than  one 
thousand  gallons  for  any  work  crew. 

USEPA  proposed  to  disapprove  this 
exemption  (without  the  underlined 
words)  on  March  6, 1985  and  is  now 
proposing  to  disapprove  the  rule  as 
revised. 

This  exemption  is  supported  by  a 
November  3, 1982,  letter  from  the  Ohio 
Department  of  Transportation  which 
states  that  "Our  attempts  at  using 
emulsified  asphalts  as  crack  sealers 
have  not  generally  been  satisfactory." 
The  County  Engineers  Association  of 
Ohio,  in  a  June  22, 1982,  requested  OEPA 
to  "Permit  use  of  cutback  asphalt  for 
patching  up  to  a  usage  not  to  exceed 
2000  gallons  per  day  at  any  time  of  the 
year."  The  County  Engineers  stated  that 
this  requested  change  "would  improve 
the  efficiency  and  economy  of  road 
paving  and  maintenance  work." 

USEPA  Position 

The  language  added  to  the  end  of 
{N){3)(e)  clarifies  the  exemption. 
However,  this  clarifying  language  could 


result  in  substantially  increased  VOC 
emis.sions.  This  clarifying  language,  and 
the  supporting  documentation,  does  not 
result  in  a  change  in  USEPA's  position 
on  this  exemption  (a  proposed 
disapproval)  as  stated  in  the  March  6. 
1985,  notice  of  proposed  rulemaking.  An 
adequate  basis  has  not  been  provided 
for  this  exemption.  USEPA  informed 
OEPA  of  this  in  its  September  17, 1985. 
comment  letter. 

6.  Cutback  and  EmulsiPied  Asphalt — 
Rule  3745-21-09(N)(4) 

Proposed  Disapproval 

This  paragraph  has  been  added  to 
establish  recordkeeping  requirements 
for  those  persons  using  or  applying 
cutback  asphalt  or  emulsified  asphalt 
during  the  period  from  May  15  through 
September  15. 

USEPA  Position 

These  recordkeeping  requirements  are 
inadequate  in  that  they  do  not  apply  to 
the  period  of  April  15  through  October 
15.  USEPA  does  not  agree  with  Ohio's 
exemption  period  of  September  15 
through  May  15.  USEPA  previously 
proposed  to  disapprove  this  exemption 
period  in  its  March  6, 1985,  notice  of 
proposed  rulemaking  (50  FR  9052).  The 
reasons  for  disapproval  stated  in  the 
March  6, 1985,  notice  still  stand. 

Under  the  current  USEPA's  approved 
regulations,  the  use  or  application  of 
cutback  asphalt  or  emulsified  asphalt 
during  October  14  through  April  15  is 
exempt  from  limitations.  Thus,  the 
recordkeeping  requirements  may  be 
necessary  for  the  remaining  period; 
April  15  through  October  15.  Ohio 
previously  increased  the  exemption 
period  to  September  15  through  May  15. 
and  as  a  result  seeks  to  establish 
recordkeeping  requirements  for  the 
remaining  period  of  May  15  through 
September  15. 

7.  Bulk  Gasoline  Terminal — Rule  3745- 
21-09(Q)(4) 

Proposed  Approval 

This  paragraph  has  been  added  to 
provide  an  exemption  for  a  terminal 
with  a  maximum  daily  gasoline 
throughput  equal  to  or  less  than  20.000 
gallons.  The  20.000  gallon  per  day 
exemption  applies  only  to  those 
terminals  in  which  the  loading  rack  is 
either  supplied  with  gasoline  from  an 
internal  or  external  floating  roof  storage 
tank  or  equipped  with  a  vapor  balance 
system. 

USEPA  Position 

This  exemption  is  approvable  because 
there  were  no  existing  bulk  gasoline 
terminals  when  Ohio  prepared  these 


rule  revisions.  Therefore,  this 
amendment  only  affects  terminals  which 
are  covered  by  Ohio's  new  sourcrs 
revision  requirpments.  and.  as  such, 
goes  beyond  USEPA's  requirements. 
Any  new  sources  would  require  a 
construction  permit  which  considers  air 
quality  impacts. 

Furthermore,  the  exemption  is 
consistent  with  the  definition  of  bulk 
gasoline  terminal  in  "Regulatory 
Guidance  for  Control  of  Volatile 
Organic  Compound  Emissions  from  15 
Categories  of  Slationarj'  Sources"  (F.PA- 
905/2-78-00)  and  current  USEPA 
Guidance  (7he  May  25. 1988  Document 
Titled  "Issues  Relating  to  VOC 
Regulation  Cutpolnts.  Deficiencies,  and 
Deviations"). 

In  addition,  the  20.000  gallon  per  day 
exemption  is  consistent  with  the 
exemption  level  in  the  .New  Source 
Performance  Standards  for  bulk  gasoline 
terminals. 

8.  Miscellaneous  Metals — Rule  3745-21- 
09(U)(ll(vu) 

Proposed  Disapproval 

This  paragraph  establishes  a 
limitation  of  4.8  lbs  VOC/gal  of  coating, 
excluding  water,  for  a  heat  resistant, 
anti-corrosion  coating  applied  to  the 
interior  of  a  motor  vehicle  directly 
above  the  catalytic  converter. 

USEPA  Position 

This  revision  is  not  approvable 
because  it  is  a  relaxation  of  approved 
VOC  emission  limits  in  Ohio's  ozone  SIP 
and  Ohio  has  not  made  a  demonstration 
that  this  relaxation  will  not  inteferc  with 
attainment  and/or  maintenance  of  the 
ozone  National  Ambient  Air  Qualify 
Standards  (NAAQS).  Furthermore,  the 
July  29. 1983  memorandum  titled 
"Source  Specific  SIP  Revisions"  by 
Sheldon  Meyers,  former  Director  of  the 
Office  of  Air  Quality  Planning  and 
Standards,  addresses  the  issue  of  VOC 
SIP  relaxations.  This  memorandum 
states  that  approval  of  such  a  relaxation 
would  require  a  data  base  and  modeling 
demonstration  consistent  with  that 
applied  in  extension  areas.  The  sources 
subject  to  this  relaxation  are  located  in 
Lordstown  and  Dayton,  Ohio.  There 
have  not  been  any  revised  attainment 
demonstrations,  consistent  with  those 
done  for  extension  areas,  submitted  for 
these  areas. 

9.  Architectural  Alumium  Coating — Rule 
3745-21-09(U)(l)(a)(viii) 

Proposed  Disapproval 

The  VOC  requirement  in  this 
paragraph  establishes  a  limitation  of  6.2 
lbs  VOC/gal  of  coating,  excluding 
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wate"^.  for  high  peiformance 
architectural  aluminum  coatings.  OEPA 
considers  this  limitation  to  constitute 
RACT.  This  relaxation  is  supported  by  a 
September  6. 1985.  letter  from  Reynolds 
Aluminum  to  OEPA.  This  letter  states 
that  "We  have  been  unable  to  convert 
our  'High  Performance  Architectural 
Aluminum  Coatings'  to  a  low  solvent 
formulation."  Reynolds  attached  a 
December  6. 1984.  letter  from  PPG  which 
stiites  that  its  efforts  to  develop 
compliance  coatings  for  the 
architectural  and  recreational  vehicle 
markets  have  been  unsuccessful. 

USEPA  Position 

This  relaxation  is  not  approvable 
because  OEPA  has  neither  documented 
the  infeasibility  of  add-on  control  nor 
the  potential  use  of  powder  coatings. 

There  are  several  suppliers  of  powder 
coatings.  Thres  of  these  suppliers 
Armstrong  Products,  Fuller  O'Brien,  a.id 
Polymer  Corporation  expect  their 
coatings  to  pass  the  5  year  exposure 
test.'  Some  of  these  are  currently  in  the 
third  or  fourth  year  of  their  5  year 
testing  period.  Therefore,  a  permanent 
relaxation  for  high  performance 
architectural  aluminum  coatings,  is  not 
npprovable. 

10.  D.\T  "Permit  to  Install"  New 
Sources— Rule  3745-21-09(U)(2)(f) 

USEPA  is  taking  no  action  on  this 
rule. 

This  paragraph  has  been  revised  to 
indicate  that  coating  lines,  for  which 
construction  or  modification 
commenced  on  or  after  March  27, 1981 
(the  effective  date  cf  (U)(l)),  and  which 
are  subject  to  Best  Available 
Technology  (BAT)  requirements  under  a 
"Permit  to  Install",  may  be  exempted 
from  the  "miscellaneous  metals" 
emission  limitations.  The  exemption 
applies  if  the  BAT  requirement  is  either 
less  stringent  than  or  inconsistent  with 
the  requirements  under  paragraph  (U). 

USEPA  Position 

USEPA  is  continuing  to  take  no  action 
on  this  section  as  it  applies  to  new 
sources  of  VOC,  because  new  sources 
continue  to  be  regulated  by  Ohio's  new 
source  review  (NSR)  program  and 
USEPA's  Prevention  of  Significant 
Deterioration  (PSD)  program.  USEP.A 
notes  that  NSR  and  PSD  may  require 


'  Pul/lication  .No.  AAM.-\  2-85.  "Voluntary 
Specilicatinn  for  High  Performance  Organic 
CoHtings  on  Architectural  Extrusions  and  Panels", 
describes  lest  procedures  and  requirements  for  high 
performance  organic  coetmgs  applied  to  aluminum 
extrusions  and  panels  for  architectural  products. 
High  peKormance  architectural  aluminum  coatings 
are  required  to  meet  the  requirements  in  AAMA 
STi :'.  which  in  ludc?  a  5  year  weathering  test. 


more  stringent  emission  limitations  than 
those  contained  in  this  rule. 

11.  Gasoline  Tank  Trucks— Rule  3745- 
21-09(V)(1)(I) 

Proposed  Approval 

This  paragraph  has  been  added  to 
require  the  owner  or  operator  of  a 
gasoline  tank  truck  to  properly  hook  up 
to  a  vapor  balance  system  or  vapor 
control  system  at  a  bulk  gasoline 
terminal,  bulk  gasoline  plant,  or  gasoline 
dispensing  facility. 

USEPA  Position 

This  paragraph  requires  proper 
operation  of  emission  control  systems, 
for  gasoline  tank  trucks  and  is, 
therefore,  approvable. 

Summary 

OEPA  has  proposed  a  number  or 
revisions  to  its  RACT  I,  RACT  II.  and 
general  VOC  Rules.  These  are  contained 
in  OAC  Chapter  3745-21-01,  Definitions; 
OAC  Chapter  3745-21-04,  Compliance 
and  schedules:  OAC  Chapter  3745-21- 
09,  Emission  Limits;  and  OAC  Chapter 
3745-21-10.  Test  Methods.  A  listing  and 
short  description  of  all  of  these  revisions 
are  in  USEPA's  technical  support 
documents,  dated  July  14. 1988. 
September  23, 1986  and  July  27, 1988. 
Many  of  these  revisions  are  minor. 
USEPA  is  proposing  to  approve  Ohio's 
revisions,  with  the  following  exceptions: 

(1)  USEPA  is  proposing  to  disapprove 
the  proposed  relaxation  for  food  can  end 
sealing  compounds  in  3745-21-09 
(D)(1)(e)  and  {D)(2)(e)  (from  3.7  to  4.4  lbs 
VOC/  gal) 

(2)  USEPA  is  proposing  to  disapprove 
the  proposed  revision  to  the  exemption, 
as  well  as  the  entire  exemption  in  3745- 
21-09(N)(3){e)  for  the  application  by 
hand  of  any  cutback  asphalt  or 
emulsified  asphalt  for  patching  or  crack 
sealing.  In  addition.  USEPA  is  proposing 
to  disapprove  the  recordkeeping 
requirements  in  3745-21-09{N)(4) 
because  they  are  inadequate  with 
respect  to  the  time  period  during  which 
records  are  required. 

(3)  USEPA  is  proposing  to  disapprove 
the  relaxation  (from  3.5  to  6.2  lbs  VOC/ 
gal)  for  high  performance  architectural 
aluminum  coatings  in  3745-21-09(U)(l) 
{a)(viii). 

(4)  USEPA  is  taking  no  action  on  the 
exemption  for  new  sources  in  3745-21- 

09(U)(2)!f). 

(5)  USEPA  is  proposing  to  disapprove 
the  proposal  VOC  emission  limitation 
for  miscellaneous  metals  3745-21- 
09(U)(l)(vii)  of  4.8  lbs  voc/gal  of  coating, 
excluding  water 

As  stated  earlier,  Ohio's  April  9, 1986, 
State  Submittal  additionally  included 


new  VOC  regulations  for  additional 
sojjrce  categories  (RACT  III)  not 
specifically  covered  by  Ohio's  existing 
rules  and  a  site-specific  revision  for  the 
Huffy  Corporation.  USEPA's  will 
propose  rulemaking  on  these  other 
elements  of  the  April  9, 1986,  submittal 
in  other  Federal  Register  notices. 
Today's  Federal  Register  notice  also 
does  not  address  those  amendments  to 
the  (jzone  SIP  that  were  previously 
submitted  on  March  28. 1983,  to  USEPA. 
and  were  addressed  in  a  March  6, 1985, 
Federal  Register  notice  of  proposed 
rulemaking  (50  FR  9052).  All  interested 
persons  are  invited  to  submit  written 
comments  on  the  proposed  revisions  to 
the  Ohio  SIP  and  on  USEPA's  proposed 
action.  Written  comments  received  by 
the  date  specified  above  will  be 
considered  in  USEPA's  final  rulemaking 
on  the  regulations  discussed  herein.  No 
matter  what  rules  the  State  now 
enforces,  the  existing  federally  approved 
SIP  regulations  for  any  source  will 
apply,  and  be  fully  enforceable,  until  the 
source  complies  with  any  new 
regulations,  which  USEPA  approves  as  a 
result  of  its  final  rulemaking  on  the  OAC 
Chapter  3745-21  revisions.  Further,  the 
appropriate  existing  SIP  regulations  will 
continue  in  force  if  USEPA  finalizes  its 
proposed  action  disapproving  certain 
new  regulations. 

This  rule  proposes  approval  and 
disapproval  of  State  actions.  For 
approvals  and/or  disapprovals,  it 
imposes  no  new  requirements  beyond 
those  which  the  State  has  already 
imposed.  For  disapprovals,  the  sources 
will  remain  subject  to  the  existing 
applicable  provisions  of  the  Ohio  SIP. 

USEPA  is  proposing  a  30-day 
comment  period  on  this  notice  of 
proposed  rulemaking.  Public  comments 
received  on  or  before  June  29, 1989,  will 
be  considered  in  USEPA's  final 
rulemaking.  All  comments  will  be 
available  for  inspection  during  normal 
business  hours  at  the  Region  V  office 
listed  at  the  front  of  this  notice. 

Under  5  U.S.C,  section  605(b),  I  certify 
that  the  SIP  approvals  of  this  package 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  I  also  certify  that  those  SIP 
disapprovals  within  the  package  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  the  effect  of  their  disapproval  is 
to  leave  in  effect  existing  emissions 
limitations.  Therefore,  there  is  no 
change  or  any  impact  on  any  source  or 
community. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review. 
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Authority:  42  U.S.C.  7401-7642. 
Valdat  V.  Adamkus, 

Regional  Administrator. 

[FR  Doc.  89-12789  Filed  5-2fr-«9:  8:45  am) 

BIUJNO  CODE  U60-W-H 


40  CFR  Pari  52 
[FRL-3576-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

agency:  U.S.  Environmental  Protection 

Agency  (USEPA). 

ACTION:  Proposed  rulemaking. 

summary:  USEPA  is  proposing  to 
disapprove  a  revision  to  the  Illinois 
State  Implementation  Plan  (SIP)  for 
Ozone.  The  revision  pertains  to  a 
temporary  relaxation  of  Reasonably 
Available  Control  Technology  (RACT) 
requirements  for  Classic  Finishing 
Company  (Classic)  in  Cook  County. 
USEPA's  action  is  based  upon  a  revision 
request  which  was  submitted  by  the 
State  under  the  Clean  Air  Act  (Act). 
DATES:  Comments  on  this  revision  and 
on  the  proposed  USEPA  action  must  be 
received  by  June  29, 1989. 
addresses:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review.  (It  is  recommended  that  you 
telephone  Randolph  O.  Cano,  at  (312) 
886-6036.  before  visiting  the  Region  V 
Office.) 
U.S.  Environmental  Protection  Agency. 

Region  V.  Air  and  Radiation  Branch, 

230  South  Dearborn  Street,  Chicago, 

Illinois  60604 
Illinois  Environmental  Protection 

Agency,  Division  of  Air  Pollution 

Control.  2200  Churchill  Road, 

Springfield,  Illinois  62706. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 
Gary  Gulezian,  Chief.  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT 
Randolph  O.  Cano,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street,  Chicago,  Illinois  60604, 
(312)  886-6036. 

SUPPLEMENTARY  INFORMATION:  Under 
Section  107  of  the  Act,  USEPA  has 
designated  certain  areas  in  each  State 
as  not  attaining  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
ozone.  See  43  FR  8962  (March  3, 1978) 
and  43  FR  45993  (October  5. 1978).  For 
these  areas,  Part  D  of  the  Act  requires 


that  the  State  revise  its  SIP  to  provide 
for  attaining  the  primary  NAAQS  by 
December  31, 1982,  (in  certain  cases, 
e.g.,  Cook  County.  Illinois,  by  December 
31, 1987,  for  ozone  ).  These  SIP  revisions 
must  also  provide  for  attaining  the 
secondary  NAAQS  as  soon  as 
practicable.  The  requirements  for  an 
approvable  SIP  are  described  in  a 
"General  Preamble"  for  Part  D 
rulemakings  published  at  44  FR  20372 
(April  4, 1979),  44  FR  38583  (July  2, 1979). 
44  FR  50371  (August  28, 1979),  44  FR 
53761  (September  17, 1979),  and  44  FR 
67182  (November  23. 1979). 

On  November  19, 1986.  the  State  of 
Illinois  submitted  a  proposed  revision  to 
the  Illinois  SIP  in  the  form  of  a  June  20. 
1986,  Final  Opinion  and  Order  of  the 
Board  PCB  84-174.  Docket  B.  This 
proposed  SIP  revision,  if  approved  by 
USEPA,  would  grant  Classic  a 
retroactive  variance  from  the 
requirements  of  35  Illinois 
Administrative  Code  (lAC)  215.204(C).' 

Classic  is  located  in  Chicago,  Cook 
County,  Illinois,  which  is  designated  as 
not  attaining  the  national  ambient  air 
quality  standards  (NAAQS)  for  ozone. 
Classic  coats  and  laminates  printed 
paper  and  vinyl  sheets.  Classic  currently 
operates  seven  roll  coaters.  four 
laminating  machines,  and  one  surlyn 
coater.  These  lines  are  subject  to  the 
control  requirements  contained  in  SIP 
Rule  205(n)(l)(c)  and  the  compliance 
schedule  contained  in  Rule  205(j).  These 
rules  require  that  the  coatings  used  on 
paper  coating  lines  meet  a  volatile 
organic  compound  (VOC)  limit  of  2.9 
pounds  of  VOC  per  gallon  of  coating, 
excluding  water,  by  December  31. 1982. 
Classic  has  been  in  compliance  with 
Rule  205(n)(l)(c)  since  January  1. 1986, 
through  the  use  of  specialized  coatings 
cured  with  ultraviolet  (UV)  light, 
waterbased  coatings,  and  coatings 
containing  exempt  solvent.  However,  for 
the  period  prior  to  coming  into 
compliance,  Classic  requested  a 
variance  for  these  lines.  By  means  of  a 
June  20. 1986.  order  of  the  Illinois 
Pollution  Control  Board  (IPCB),  Classic 
was  granted  a  retroactive  variance  from 
Rule  205(n)(l)(c)  for  the  period  between 
March  4, 1985,  and  January  1, 1986. 

Evaluation  of  the  Proposed  Revision 

A  relaxation  of  this  type  constitutes  a 
compliance  date  extension.  A  detailed 


'  It  should  be  noted,  that  lAC  215.204(C)  was 
incorporated  in  the  Illinois  SIP  as  IPCB  Rule 
205in)|l)|C)  on  February  21. 1980  (45  FR  11494).  The 
Slate  has  subsequrntly  recodified  its  environmental 
regulations  into  the  lAC.  However,  because  the  lAC 
was  never  incorporated  in  the  SIP,  USEPA  rule 
makes  on  this  variance  as  though  it  were  granted  to 
the  regulations  in  ttic  SIP  which  have  not  been 
rccodifieJ 


discussion  of  the  rationale  for  proposing 
disapproval  of  a  State  submission  and  of 
the  Clean  Air  Act  and  USEPA  policy 
related  to  compliance  date  extensions 
appears  in  Appendix  A  of  the  proposed 
rulemaking  published  on  November  8. 
1988  at  53  FR  45103. 

USEPA  policy  indicates  that  two  tests 
must  be  met  before  a  compliance  date 
extension  can  be  approved.  First,  a  State 
must  demonstrate  that  the  extension 
will  not  interfere  with  timely  attainment 
and  maintenance  of  the  ozone  standard 
and,  where  relevant,  "reasonable  further 
progress"  (RFP)  toward  timely 
attainment.  This  demonstration  may  be 
based  on  a  comparison  between  the 
margin  for  attainment  predicted  by  the 
approved  attainment  demonstration  and 
the  increase  in  emissions  caused  by  the 
relaxation.  Because  this  is  an  extension 
until  the  end  of  1985.  and  because  an 
extension  of  the  attainment  date  for  the 
Chicago  area  to  December  31. 1987.  has 
been  granted,  it  is  not  necessar>  to 
demonstrate  that  the  revision  will  not 
interfere  with  attainment  or 
maintenance  of  the  ozone  standard. 
However,  if  is  necessary  to  demonstrate 
that  the  revision  will  not  interfere  with 
RFP.  Illinois  has  made  no  such 
demonstration. 

Second,  extensions  must  also  be 
consistent  with  the  requirement  that 
nonattainment  area  SlPs  provide  for 
implementation  of  all  reasonably 
available  control  measures  as 
expeditiously  as  practicable. 
Expeditiousness  is  demonstrated  by 
determining  the  time  that  has  elapsed 
since  the  source  was  first  notified  of  the 
applicable  requirements.  Compliance 
date  extensions  for  periods  longer  than  3 
years  after  the  adoption  of  the  rule  by 
the  State  are  to  be  scrutinized  to 
determine  whether  or  not  they  arc  truly 
expeditious. 

lEPA  has  not  adequately  addressed 
the  expeditiousness  of  the  compliance 
plan.  Because  it  has  not  been  shown 
that  the  original  timeframe  in  the  SIP  did 
not  allow  sufficient  time  for  an 
economically  and  technologically 
feasible  compliance  plan  to  be 
implemented,  this  extension  cannot  be 
approved. 

Proposed  Rulemaking  Action 

USEPA  proposes  to  disapprove  this 
requested  SIP  revision  for  Classic  for 
two  reasons.  The  State  failed  to 
demonstrate  that  the  revision  will  not 
interfere  with  RFP,  and  that  the 
requested  SIP  revision  was  expeditious. 

Public  comment  is  solicited  on  the 
requested  SIP  revision  and  on  USEPA's 
proposed  disapproval.  Public  comments 
received  by  the  above  indicated  date 
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will  be  considered  in  the  development  of 
USEPA's  final  rulemaking  action. 

Under  the  Regulatory  HexibiUty  Act,  5 
U.S.C.  605(b).  USEPA  must  assess  the 
impact  of  proposed  or  fmal  rules  on 
small  entities.  If  USEPA  takes  final 
action  to  disapprove  this  requested  SIP 
revision,  it  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Only  a  single  entity,  Classic,  is 
affected. 

Under  Executive  Order  12291.  this 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

Anlkority:  42  U.S.C  7401-7642. 
Valdaa  V.  AdanrfuM, 

Regional  Administrator. 

[FR  Doc  89-12790  Filed  5-25-89:  8:45  am] 

BiLUNQ  cooc  mm  w  m 


40  CFR  Part  60 
lAD-FRL-357»-5] 

Standards  of  Perfomance  for  New 
Stationary  Source*;  Test  Methods 

agency:  Environmental  Protection 
/\gency  (EPAJ. 

ACTtON:  Proposed  rule  and  notice  of 
public  hearing. 

summary:  Method  21  applies  to  the 
determination  of  volatile  organic 
compounds  (VOC)  leaks  from  process 
equipment  such  as  valves,  flanges  and 
connections,  pumps  and  compressors, 
and  pressure  relief  devices.  Since 
Method  21  was  promulgated  in  1983, 
several  deficiencies  in  the  method  that 
could  lead  to  inconsistencies  in  the 
determination  of  VOC  leaks  from  such 
devices  have  come  to  the  attention  of 
EPA  in  the  form  of  questions  as  to  the 
proper  application  of  the  method.  This 
action  remedies  those  deficiencies  by 
making  appropriate  additions  and 
revisions  to  the  method. 

A  public  hearing  will  be  held,  if 
requested,  to  provide  interested  persons 
an  opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  rule. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  August  14, 1989. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  June  20, 1989,  a  public 
hearing  will  be  held  July  14, 1989 
beginning  at  lOKX)  a.m.  Persons 
interested  in  attending  the  hearing 
should  call  the  contact  mentioned  under 
ADORESSES  to  verify  that  a  hearing  will 
be  held. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  EPA  by  June  20, 1989. 


ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Central  Docket  Section 
(LE-131),  AttenUon:  Docket  Number  A- 
88-29,  U.S.  Environmental  Protection 
Agency,  South  Conference  Center,  Room 
4,  401  M  Street  SW.,  Washington,  DC 
20460. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  EPA's  Emission  Measurement 
Laboratory  Building,  Research  Triangle 
Park,  North  Carolina.  Persons  interested 
in  attending  the  hearing  or  wishing  to 
present  oral  testimony  should  notify 
William  Grimley,  Emission 
Measurement  Branch  (MD-19), 
Technical  Support  Division,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  (919)  541-1065. 

Docket.  Docket  Number  A-88-29, 
containing  materials  relevant  to  this 
rulemaking,  is  available  for  public 
inspection  and  copying  between  8:00 
a.m.  and  3  30  p.m.,  Monday  through 
Friday,  at  EPA's  Central  Docket  Section, 
South  Conference  Center,  Room  4,  401  M 
Street,  SW..  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Grimley  or  Roger  Shigehara, 
Emission  Measurement  Branch  (MD-19), 
Technical  Support  Division,  telephone 
number  (919)  541-1065,  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPUEMENTARY  informahon: 

1.  The  Rulemaking 

Section  2.4  is  being  revised  to  remove 
a  description  of  the  leak  determination 
procedure,  which  is  already  given,  and 
more  properly  belongs,  in  Section  4.3.2. 
The  example  of  an  acceptable  increase 
in  surface  concentration  versus  local 
concentration  is  incorrect,  and  is  being 
removed,  as  all  existing  regulatory 
subparts  state  that  any  reading  less  than 
500  ppm  constitutes  "no  detectable 
emissions."  The  definition  is  now 
expressed  in  terms  of  the  instrument 
readability  specification. 

Section  3.1.1(b]  is  being  revised 
because  it  is  important  to  call  attention 
to  the  possibility  that  the  leak  definition 
concentration  may  be  beyond  the  linear 
response  range  of  some  instruments  for 
some  VOC  This  potential  problem  is  not 
identified  by  the  existing  calibration 
procedure,  which  specifies  a  single 
upscale  VOC  calibration  gas.  An 
argument  could  be  made  that  a 
multipoint  calibration  should,  therefore, 
be  required.  However,  adding  that 


requirement  would  increase  the 
method's  performance  burden  and  cosL 

Section  3.1.1(c)  is  being  revised  in 
consideration  of  existing  regulatory 
subparts,  where  the  intention  is  for  the 
readability  to  be  to  the  nearest  500  ppm. 
Since  the  leak  definition  in  existing 
subparts  is  10,000  ppm,  the  nearest  500 
ppm  represents  ±2.5  percent,  not  ±5 
percent. 

Section  3.1.1(d)  is  being  revised  to 
prevent  any  flow  interruption,  such  as 
could  occur  if  a  manually  operated 
device  was  used  for  a  pump,  from 
occurring.  The  minimum  flow  rate 
specification  of  0.50  liter  per  minute  is 
reduced  to  0.10  liter  per  minute  to 
prevent  the  exclusion  of  some 
instruments  that  do  meet  the  response 
time  specification  and  could  be 
acceptable  if  this  change  was  made.  The 
flow  rate  specification  has  been 
quahfied  as  to  where,  and  under  what 
conditions,  it  applies  in  order  to  prevent 
misunderstandiiigs  that  it  might  apply  at 
the  instrument  detector,  or  with  no  flow 
restriction  in  the  probe.  The  upper  flow 
limit  specification  of  3.0  liters  per  minute 
is  retained  because  some  upper  limit  on 
flow  rate  is  required  to  prevent  dilution 
of  any  leaking  VOC  to  a  concentration 
below  the  definition  of  a  leak. 

Section  3.1.1(e)  is  being  revised  in 
consideration  of  comments  that  have 
been  made  to  EPA  that  the  existing 
wording  is  not  clear  and  should  be  mere 
specific.  In  addition,  it  has  been 
reported  that  inexperienced  sampling 
personnel  have  been  observed  to  use  a 
portable  flame  ionization  analyzer  with 
the  exhaust  flame  arrestor  not  replaced 
after  removal  fof  cleaning. 

Section  3.1.1(0  is  being  added  to 
emphasize  that  the  instrument  is  meant 
to  sample  a  discrete  area.  Some  probes 
have  been  observed  to  have  a  relatively 
large  inlet  area.  The  addition  is 
necessary  so  as  to  provide  as  much 
consistency  in  the  identification  of  leaks 
as  is  reasonably  possible.  All 
measurements  made  by  EPA  in  support 
of  its  VOC-leaks  regulatory 
development  activities  have  been  made 
with  probes  not  over  V*  in.  in  outside 
diameter. 

Section  3.1.2(a)  is  being  revised  to 
include  a  procedure  that  is  needed  for 
those  instances  where  an  instrument  is 
not  available  that  meets  the  response 
factor  criteria  when  calibrated  with  the 
specified  (in  regulation)  VOC  calibration 
gas.  The  proposed  procedure  should 
meet  the  spirit  of  existing  VOC-leak 
regulations. 

Finally,  Section  3.1.2(b)  is  being 
revised  by  replacing  the  word 
"configuration"  with  all  of  the  items  of 
sampling  equipment  that  might  be 
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between  the  probe  tip  and  the  detector 
during  testing. 

II.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed  test 
method  in  accordance  with  Section 
307(d)(5)  of  the  Clean  Air  Act.  Persons 
wishing  to  make  oral  presentations 
should  contact  EPA  at  the  address  given 
in  the  ADDRESSES  section  of  this 
preamble.  Oral  presentations  will  be 
limited  to  15  minutes  each.  Any  member 
of  the  public  may  file  a  written 
statement  with  EPA  before,  during,  or 
within  30  days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 
Central  Docket  Section  address  given  in 
the  ADDRESSES  section  of  this 
preamble. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying  during 
normal  working  hours  at  EPA's  Central 
Docket  Section  in  Washington,  D.C.  (see 
ADDRESSES  section  of  this  preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
EPA  in  the  development  of  this  proposed 
rulemaking.  The  principle  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process  and  (2)  to 
serve  as  the  record  in  case  of  judicial 
review  (except  for  interagency  review 
materials)  [Section  307(d)(7) (A) J. 

C.  Office  of  Management  and  Budget 
Review 

Executive  Order  12291  Review.  Under 
Executive  Order  12291,  EPA  must  judge 
whether  a  regulation  is  "major"  and, 
therefore,  subject  to  the  requirement  of  a 
regulatory  impact  analysis.  This 
rulemaking  is  not  major  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  increase  in  costs  or 
prices;  and  there  will  be  no  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  U.S.- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

D.  Regulatory  Flexibility  Act 
Compliance 

Pursuant  to  the  provisions  of  5  U.S.C. 


605(b),  I  hereby  certify  that  this  attached 
rule,  if  promulgated,  will  not  have  an 
economic  impact  on  small  entities 
because  no  additional  costs  will  be 
incurred. 

This  rule  does  not  contain  any 
information  collection  requirements 
subject  to  OMB  review  under  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501  et 
seq. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control. 
Intergovernmental  relations.  Synthetic 
Organic  Chemicals  Manufacturing 
Industry,  Reporting  and  recordkeeping 
requirements,  and  Incorporation  by 
reference. 

Date:  May  5. 1989. 
Don  R.  Clay, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

It  is  proposed  that  Method  21, 
Appendix  A  of  40  CFR  Part  60  be 
amended  as  follows: 

PART  60— APPENDIX  A  [AMENDED] 

1.  The  authority  for  40  CFR  Part  60 
continues  to  read  as  follows: 

Authority:  Sections  101,  111,  114. 116.  and 
301  of  the  Clean  Air  Act  as  amended  (42 
U.S.C.  7401  7411.  7414.  7416,  7601). 

Method  21    [Amended] 

2.  By  revising  Section  2.4  as  follows: 

2.4    No  Detectable  Emission.  Any  VOC 
concentration  at  a  potential  leak  source 
(adjusted  for  local  VOC  ambient 
concentration)  that  is  less  than  a  value 
corresponding  to  the  instrument  readability 
speciRcation  of  Section  3.1.1(c)  indicates  that 
a  leak  is  not  present. 

3.  By  revising  Section  3.1.1(b),  (c),  (d), 
and  (e)  and  adding  (f)  to  read  as  follows: 

3.1.1    Specifications. 


(b)  Both  the  linear  response  range  and  the 
measurable  range  of  the  instrument  for  each 
of  the  VOC  to  be  measured,  and  for  the  VOC 
calibration  gas  that  is  used  for  calibration, 
shall  encompass  the  leak  definition 
concentration  specified  in  the  regulation.  A 
dilution  prolie  assembly  may  be  used  to  bring 
the  VOC  concentration  within  both  ranges: 
however,  the  specifications  for  instrument 
response  time  and  sample  probe  diameter 
shall  still  l>e  met. 

(c)  The  scale  of  the  instrument  meter  shall 
be  readable  to  ±2.5  percent  of  the  specified 
leak  definition  concentration  when 
performing  a  no  detectable  emission  survey. 

(d)  The  instrument  shall  l>e  equipped  with 
an  electrically  driven  pump  to  insure  that  a 
sample  is  provided  to  the  detector  at  a 
constant  flow  rate.  The  nominal  sample  flow 


rate,  as  measured  at  the  sample  probe  tip. 
shall  be  0.10  to  3.0  liters  per  minute  when  the 
probe  is  fitted  with  a  glass  wool  plug  or  filter 
that  mny  be  used  to  prevent  plugging  of  the 
instrument. 

(e)  The  instrument  shall  l>e  intrinsically 
safe  as  denned  by  the  applicable  U.S.A. 
standards  (e.g..  National  Electric  Code  by  the 
National  Fire  Prevention  Association)  for 
operation  in  any  axplosive  atmospheres  that 
may  l>e  encountered  in  its  use.  The 
instrument  shall,  at  a  minimum,  be 
intrinsically  safe  for  Class  1.  Division  1 
conditions,  and  Class  2.  Division  1 
conditions,  as  defined  by  the  example  Code. 
The  instrument  shall  not  be  operated  with 
any  safety  device,  such  as  an  exhaust  flame 
arrestor,  removed. 

(f)  The  instrument  shall  be  equipped  with  a 
probe  or  probe  extension  for  sampling  not  to 
exceed  1/4  in.  in  outside  diameter,  with  a 
single  end  opening  for  admission  of  sample. 

4.  By  re\'ising  Section  3.1.2(a)  and  (b) 
to  read  as  follows: 

3.1.2    Performance  Criteria. 

(a)  The  instrument  response  factors  for 
each  of  the  VOC  to  be  measured  shall  t>e  less 
than  10.  When  no  instrument  is  available  that 
meets  this  specification  when  calibrated  with 
the  reference  VOC  specified  in  the  applicable 
regulation,  the  available  instrument  may  tie 
calibrated  with  one  of  the  VOC  to  he 
measured,  or  any  other  VOC.  so  long  as  the 
instrument  then  has  a  response  factor  of  lees 
than  10  for  each  of  the  VOC  to  be  measured. 

(b)  The  instrument  response  time  shall  be 
equaJ  to  or  less  than  30  seconds.  The 
instrument  pump,  dilution  probe  (if  any), 
sample  probe,  and  prot>e  filter,  that  «vill  be 
used  during  testing,  shall  all  be  in  place 
during  the  response  time  determination. 

*         •         *         •         • 

(FR  Doc.  89-12857  Filed  5-26-89:  8:45  am] 

SaUNO  CODC  6SW-S0-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  544 

(Docket  No.  T86-01:  Notice  7] 

Insurer  Reporting  Requirements;  List 
of  Insurers  Required  To  File  Reports  in 
Octot>er  1989 

agency:  National  Highway  Traf.'^ic 
Safety  Administration  (NffFSA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Title  VI  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act 
requires  insurers  to  file  annual  reports 
with  this  agency,  unless  NHTSA 
exempts  an  insurer  from  filing  such 
reports.  This  law  also  specifies  that 
NITFSA  can  exempt  only  those 
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insurance  companies  whose  market 
share  is  below  certain  percentages  for 
the  nation  as  a  whole  and  in  each 
individual  State.  To  carry  out  these 
statutory  provisions,  NHTSA  has 
exempted  all  those  insurance  companies 
that  are  statutorily  eligible  to  be 
exempted  and  published  a  listing  of 
those  insurance  companiea  that  are 
required  to  flle  annual  reports. 

However,  an  insurance  company's 
eligibility  for  exemption  from  the 
reporting  requirements  may  vary 
annually,  as  its  national  and  State-by- 
State  market  shares  change.  To  address 
this  situation.  NHTSA  has  stated  that  it 
will  publish  armual  updates  of  the  list  of 
insurance  companies  that  are  required 
to  Tile  annual  reports.  The  listing  of 
insurance  companies  in  this  notice  is 
derived  from  1987  data  provided  by 
A.M.  Best,  whose  data  are  based  on 
reports  submitted  voluntarily  by  the 
insurance  companies.  If  these  listings 
are  adopted  as  a  Rnal  rule,  those 
i.isurance  companies  included  on  the  list 
would  be  required  to  file  reports  for  the 
1368  calendar  year  not  later  than 
October  25. 1989.  Any  insurance 
company  not  on  the  final  list  is  not 
required  to  file  a  report  for  the  1968 
calendar  year. 

OATi:  Comments  on  this  notice  must  be 
received  by  this  agency  not  later  than 
]  ily  14, 1989. 

The  Hnal  rule  on  this  subject  will  be 
t'ffective  30  days  after  the  rule  is 
published  in  the  Federal  Register. 
AODnEts:  Comments  on  this  notice 
should  refer  to  Docket  No.  T86-01: 
Notice  7,  and  be  submitted  to:  Docket 
Section.  NHTSA.  Room  5109.  400 
Seventh  Street  SW..  Washington.  DC 
20590.  Docket  hours  are  8:00  am  to  4:00 
pm  Monday  through  Friday. 
FOR  FURTMER  mFORMATION  CONTACT: 
Ms.  Barbara  A.  Kurtz.  Office  of  Market 
Incentives.  NHTSA.  400  Seventh  Street 
SW.,  Washington,  DC  20590  Ms.  Kurtz's 
telephone  number  is  (202)  366-4806. 
SUPPLIMENTARY  INFORMATION:  Section 
612  of  the  Motor  Vehicle  Information 
and  Cost  Savings  Act  (the  Act;  15  U.S.C. 
2032]  requires  each  insurer  to  file  an 
annual  report  with  NHTSA  unless  the 
agency  exempts  the  insurer  from  filing 
such  reports.  The  term  "insurer"  is 
defined  very  broadly  for  the  purposes  of 
section  612.  consisting  of  two  broad 
groups  of  entities.  One  of  these  broad 
groups  is  included  in  the  definition  of 
"insurer"  by  virtue  of  section  612(a)(3). 
That  section  speciHes  that  for  the 
purposes  of  section  612.  the  term 
"insurer"  includes  any  person,  other 
than  a  governmental  entity,  who  has  a 
fleet  of  20  or  more  motor  vehicles  used 
primarily  for  rental  or  lease  and  not 


covered  by  theft  insurance  policies 
issued  by  insurers  of  passenger  motor 
vehicles.  The  requirements  for  this  group 
of  insurers  are  not  addressed  in  or 
affected  by  this  proposal. 

The  other  broad  group  is  included 
within  the  term  "insurer"  by  virtue  of 
section  2(12)  of  the  Act  (15  U.S.C. 
1901(12]).  That  section  provides  that 
every  person  engaged  in  the  business  of 
issuing  passenger  motor  vehicle 
insurance  policies  is  an  insurer, 
regardless  of  the  size  of  the  business. 
Section  ei2(a)(S)  provides  that  the 
agency  shall  exempt  small  insurers 
included  in  this  second  broad  group 
from  the  reporting  requirements  if 
NHTSA  finds  that  such  exemptions  will 
not  significantly  affect  the  validity  or 
usefulness  of  the  information  collected 
and  compiled  in  the  reports,  either 
nationally  or  on  a  State-by-State  basis. 
The  term  "small  insurer"  is  defined  in 
section  612(a)(5)(C]  as  one  whose 
premiums  account  for  less  than  one 
percent  of  the  total  premiums  for  all 
f orris  of  motor  vehicle  insurance  issued 
by  insurers  within  the  United  States. 
However,  that  section  also  provides  that 
if  an  insurance  company  satisfies  this 
definition  of  a  "small  insurer",  but 
accounts  for  10  percent  or  more  of  the 
total  premiums  for  all  forms  of  motor 
vehicle  insurance  issued  by  insurers 
within  a  particular  State,  such  insurer 
must  report  the  required  information 
about  its  operations  in  that  State. 

To  implement  these  statutory  criteria 
for  exempting  small  insurers.  NHTSA 
has  used  the  data  voluntarily  supplied 
by  insurance  companies  to  A.M.  Best  to 
determine  the  insurers'  market  shares 
nationally  and  in  each  State.  The  AM. 
Best  data  were  chosen  because  they  are 
both  accurate  and  timely,  and  its  use 
imposes  no  additional  burdens  on  any 
party. 

After  examining  the  A.M.  Best  data, 
NHTSA  determined  that  it  should 
exempt  all  those  insurance  companies 
that  were  statutorily  eligible  for 
exemption  from  these  reporting 
requirements.  This  determination  was 
based  on  the  fact  that  the  reports  from 
only  those  insurance  companies  that 
were  statutorily  required  to  file  reports 
would  provide  the  agency  with 
representative  data,  both  nationally  and 
on  a  State-by-State  basis,  and  that  the 
data  in  the  insurer  reports  provided  by 
the  insurance  companies  that  were 
ineligible  for  an  exemption  would  be 
sufficient  for  NHTSA  tc  carry  out  its 
activities  and  responsibilities  under 
Title  VI  of  the  Act. 

Accordingly,  the  agency  included  an 
Appendix  A  and  Appendix  B  in  the  final 
rule  for  insurer  reports  published 
January  2. 1987  (52  FR  59).  The  most 


recent  listing,  for  insurers  required  to 
file  reports  in  October  1988,  appeared  as 
a  final  rule  in  the  Federal  Renter  of 
September  9. 1988  (53  FR  35074).  In  the 
January  2, 1987  final  rule.  NHTSA 
stated.  'The  agency  will  update  these 
appendices  annually,  shortly  after  A.M 
Best  pubUshes  its  revised  listings,  to 
reflect  changes  in  premium  shares  for 
the  insurance  companies."  (52  FR  62). 
This  rulemaking  action  implements  that 
pledge.  The  agency  would  like  to 
emphasize  that  this  rulemaking  does  not 
affect  its  prior  determination  that  those 
insurance  companies  that  are  statutorily 
eligible  to  be  exempted  from  these 
reporting  requirements  should,  in  fact, 
be  exempted  therefrom.  Instead,  this 
rulemaking  simply  uses  more  current 
data  to  determine  which  insurance 
companies  are  eligible  for  such 
exemptions. 

The  1987  calendar  year  A.M.  Best  data 
for  market  shares  shows  that  for 
Appendix  A,  listing  companies  which 
must  report  based  on  the  fact  that  they 
had  at  least  one  percent  of  the  national 
market  for  motor  vehicle  insurance 
premiums,  the  listing  remained  the  same 
as  for  the  September  1988  final  listing. 
One  company,  previously  identified  as 
"CNA  Insurance  Group"  is  now  "CNA 
Insurance  Companies."  It  is  proposed 
that  each  of  these  twenty  companies  be 
required  to  file  a  report  not  later  than 
October  25. 1989.  setting  forth  the 
information  required  by  Part  544  for 
each  State  in  which  it  did  business  in 
the  1988  calendar  year. 

Appendix  B  lists  those  insurers 
required  to  report  for  particular  States 
for  1987,  because  they  had  a  10  percent 
or  greater  market  share  of  motor  vehicle 
premiums  in  those  States.  The  1987 
calendar  year  A.M.  Best  data  for  market 
shares  shows  that  all  seven  of  the 
insurance  groups  listed  in  the  September 
1988  final  listing  for  Appendix  B  would 
again  be  required  to  report  on  their 
activities  in  those  States  in  which  they 
had  a  10  percent  or  greater  market 
share.  One  group,  formerly  the  Alabama 
Farm  Bureau  Group,  changed  its  name 
to  Alfa  Insurance  Group.  One  additional 
insurance  group,  the  Concord  Group 
Insurance  Company,  which  would  report 
on  its  1988  activities  in  the  State  of 
Vermont,  would  be  added  to  Appendix 
B.  Accordingly,  it  is  proposed  that,  for 
calendar  year  1988,  each  of  these  eight    . 
groups  report  on  their  activities  in  every 
State  in  which  they  had  a  10  percent  or 
greater  market  share,  pursuant  to 
section  612  of  the  Cost  Savings  Act. 
These  reports  must  be  filed  no  later  than 
October  25. 1989,  and  set  forth  the 
information  required  by  Part  544. 


NHTSA  has  analyzed  this  proposal 
and  determined  that  it  is  neither  "major" 
within  the  meaning  of  Executive  Order 
12291  nor  "significant"  within  the 
meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures.  If  adopted  as  a  final  rule, 
this  listing  would  ensure  that  all 
insurance  companies  that  are  statutorily 
eligible  for  exemption  from  the  insurer 
reporting  requirements  are  in  fact 
exempted  from  those  requirements.  On 
the  other  hand,  those  companies  that  are 
not  statutorily  eligible  for  an  exemption 
would  be  expressly  required  to  file 
reports. 

NHTSA  does  not  believe  that  this 
proposed  rulemaking  to  reflect  more 
current  A.M.  Best  data  would  affect  the 
impacts  described  in  the  final  regulatory 
evaluation  prepared  for  Part  544. 
Accordingly,  a  separate  regulatory 
evaluation  has  not  been  prepared  for 
this  proposal.  Using  the  cost  estimate? 
in  the  final  regulatory  evaluation  for 
Part  544,  the  agency  estimates  that  it 
would  cost  the  company  that  would  be 
added  to  Appendix  B  about  $20,000  to 
file  a  report.  Thus,  the  net  total  impact 
of  these  changes  is  estimated  to  be  a 
cost  increase  of  about  $20,000  for 
insurance  companies.  This  is  well  below 
the  threshhold  of  $100  million  for 
classifying  a  rulemaking  action  as 
"major"  under  the  Executive  Order. 

As  noted  above,  a  full  regulatory 
evaluation  was  prepared  for  the  final 
rule  establishing  Part  544.  Interested 
persons  may  wish  to  examine  that 
evaluation  in  connection  with  this 
proposal.  Copies  of  that  evaluation  have 
been  placed  in  Docket  No.  T86-01; 
Notice  2.  Any  interested  person  may 
obtain  a  copy  of  this  evaluation  by 
writing  to:  NWSA  Docket  Section. 
Room  5109,  400  Seventh  Street  SW., 
Washington,  DC  20590,  or  by  calling  the 
Docket  Section  at  (202)  366-4949. 

The  agency  has  also  considered  the 
effects  of  this  proposed  rulemaking 
lyider  the  Regulatory  Flexibility  Act.  I 
certify  that  this  proposed  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  proposed  action  simply 
applies  more  current  information  to 
determine  which  insurance  companies 
are  statutorily  eligible  to  be  exempted 
from  these  reporting  requirements. 
NHTSA  believes  that  any  insurance 
company  that  does  not  qualify  as  a 
"small  insurer"  within  the  meaning  of 
section  612  of  the  Act  would  also  not 
qualify  as  a  small  entity  within  the 
meaning  of  the  Regulatory  Flexibility 
Act. 

In  accordance  with  the  National 
Environmental  Policy  Act,  the  agency 
has  considered  the  environmental 


impacts  of  this  proposed  rule  and 
determined  that,  if  adopted  as  a  final 
rule,  it  would  not  have  a  significant 
impact  on  the  qualify  of  the  human 
environment. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  on  'Tederalism,"  and  it  has  been 
determined  that  the  proposed 
rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
of  the  comments  be  submitted.  If 
applicable,  it  is  requested  that  2  copies 
of  films,  tapes,  and  other  similar 
materials  be  provided. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  The 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 


envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
super\isor  will  return  the  postcard  by 
mail. 

List  of  SubjecU  in  49  CFR  Part  544 

Crime  insurance,  Insurance,  Insurance 
companies.  Motor  vehicles.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  Part  544  be 
amended  as  follows: 

PART  544— (AMENDED] 

1.  The  authority  citation  for  Part  544 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2032:  delegation  of 
authority  at  49  CFR  1.50. 

2.  Appendix  A  to  Part  544  would  be 
revised  to  read  as  follows: 

Appendix  A  to  Part  544 — Issuers  of 
Motor  Vehicle  Insurance  Policies 
Subject  to  the  Reporting  Requirements 
in  Each  State  in  Which  They  Do 
Business 

State  Farm  Group 

Allstate  Insurance  Group 

Farmers  Insurance  Group 

Nationwide  Group 

Aetna  Life  &  Casualty  Croup 

Liberty  Mutual  Group 

Travelers  Insurance  Group 

Hartford  Insurance  Group 

USAA  Group 

United  States  F  &  G  Group 

Geico  Corporation  Group 

American  International  Group 

CIGNA  Group 

Continental  Group 

Fireman's  Fund  Group 

CNA  Insurance  Companies 

California  State  Auto  Association 

American  Family  Group 

Progressive  Group 

Crum  &  Forster  Companies 

3.  Appendix  B  to  Part  544  would  be 
revised  to  read  as  follows: 

Appendix  B  to  Part  544 — Issuers  of 
Motor  Vehicle  Insurance  Policies 
Subject  to  the  Reporting  Requirements 
Only  in  Designated  States 

Alfa  Insurance  Group  (Alabama) 
Island  Insurance  Group  (Hawaii) 
Kentucky  Flarm  Bureau  Group  (Kentucky) 
Commercial  Union  Assurance  Group  (Maine) 
Auto  Club  of  Michigan  Group  (Michigan) 
Southern  Farm  Bureau  Group  (Mississippi) 
Arnica  Mutual  Insurance  Company  (Rhode 

Island) 
Concord  Group  Insurance  Company 

(Vermont) 

Issued  on  May  23, 1989. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  89-12696  Filed  5-26-89:  8:45  amj 
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This  section  of  lh«  FEDERAL  REGISTER 

contain*  documents  ottw  ttian  rules  of 
proposed  mies  that  ve  applicable  to  the 
putjiic.  Notices  of  hearings  and 
investigatioRs,  cofnmittee  meetings,  agency 
decisions  and  ruNngs,  detogations  of 
■utiXKity.  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  In  this  section. 

DEPARTMENT  OF  AGRICULTURE 
Federal  Qrain  Inspection  Service 
Standards  for  Rapeaeed ' 

aoincy:  Federal  Grain  Inspection 

Service.  USDA. 

ACTIOW;  Request  for  public  conunent. 

summary:  Notice  is  hereby  given  that 
the  Federal  Grain  Inspection  Service 
(FGIS)  is  considering  proposing  official 
United  States  standards  for  common 
rapeseed  [Brassica  napus  L)  and  turnip 
rapeseed  [Braaaica  campeatria  L). 
Individuals  or  parties  interested  in  this 
action  are  requested  to  submit 
comments.  Official  standards  should 
facilitate  and  enhance  trade  of  rapeseed 
and  rapeseed  products  in  domestic  and 
international  markets.  Additionally, 
official  standards  should  provide 
uniformity  in  marketing. 
OATK  Comments  must  be  submitted  on 
or  before  August  28. 1989. 
AOOflf  SS:  Comments  must  be  submitted 
in  writing  to  Lewis  Lebakken,  Jr., 
Resources  Management  Division,  USDA. 
FGIS,  Room  0828  South  Building,  P.O. 
Box  96454,  Washington,  DC.  20090-6454. 
Alternatively,  telemail  users  may 
respond  to  [IRSTAFF/FGIS/USDA) 
telemail.  Telex  users  may  respond  as 
follows:  to  Lewis  Lebakken,  Jr., 
TLX:7607351.  ANS:FGIS  UC.  Telecopy 
users  may  send  responses  to  the 
automatic  telecopier  machine  at  (202) 
447-4628. 

All  comments  received  will  be  made 
available  for  public  inspection  at  room 
0628  South  Building,  1400  Independence 
Avenue  SW..  Washington,  DC,  during 
regular  business  hours  (7  CFR  1.27(b)). 

FOR  FURTHtR  INFORMATION  CONTACT: 

Lewis  Labakken,  Jr..  address  as  above, 
telephone  (202)  475-3428. 
SUPPLIMINTARY  INFORMATION:  Annual 
world  production  of  major  oils  and  fats 
has  increased  by  52  percent  between 
1975  and  1985  (from  44,000,000  tons  to 
66,800,000  tons).  Sources  of  edible  oils  in 
the  past  decade  have  shifted  &om 
animal  to  plant  products.  As  a  result. 


common  rapeseed  and  turnip  rapeseed 
production  has  increased  by  138  percent. 
Rapeseed  oil  imports  are  projected  to 
increase  from  the  estimated  330  million 
pounds  in  the  1987/1968  crop  year  to  440 
million  pounds  in  the  1988/1989  crop 
year.  No  statistics  are  available 
concerning  domestic  production. 

Rapeseed  is  increasing  in  economic 
importance  as  an  oilseed  crop  in  the 
United  States  and  may  be  produced  and 
processed  for  either  industrial  or  edible 
oils.  Rapeseed  oil  with  greater  than  40 
percent  enicic  acid  is  used  for  industrial 
purposes,  whereas,  rapeseed  oil  with  no 
greater  than  2  percent  eruicic  acid  is 
edible.  Rapeseed  oil  which  contains 
over  2  percent  and  less  than  40  percent 
erucic  acid  is  not  known  to  have 
commercial  value. 

The  rapeseed  industry  in  Canada 
adopted  the  name  "Canola"  to  refer  to 
those  varieties  of  Brassica  napus  L  and 
Braaaica  campeatria  L  which  are 
genetically  low  in  erucic  acid  and 
glucosinolates.  The  Food  and  Drug 
Administration  (FDA)  included  low 
erucic  acid  rapeseed  oil  (LEAR  oil  or 
canola  oil)  containing  no  greater  than  2 
percent  erucic  acid  as  safe  for  use  as 
fats  and  oils  in  foods  for  human 
consumption  except  in  infant  formulas 
(21  CFR  184.1555(c));  50  FR  3755 
amended  at  53  FR  52681).  FGIS  is 
considering  using  the  term  "Canola"  in 
standards  for  rapeseed  varieties  from 
which  canola  oil  is  derived. 

As  part  of  its  review  of  this  matter, 
FGIS  will  evaluate  all  information 
including  comments  received,  to 
determine  whether  standards,  if 
adopted,  should  be  promulgated 
pursuant  to  the  U.S.  Grain  Standards 
Act  (USGSA;  7  U.S.C.  71  et  aeq.)  or  the 
Agricultural  Marketing  Act  of  1946 
(AMA;  7  U.S.C.  1621  et  aeq.). 

The  USGSA  provides  for  a  national 
inspection  and  weighing  system  for 
grain  which  is  voluntary  for  domestic 
shipments  and  mandatory  for  export 
shipments.  Inspection  and  weighing 
services  under  the  AMA  are  provided  on 
request  for  both  domestic  and  export 
shipments.  Public  comments  are 
requested  regarding  the  need  for 
rapeseed  standards. 

(7  U.S.C.  71  el  aeq.;  7  U.S.C.  1621  et  seq.) 

Date:  May  23. 1969. 
W.  iCirk  MiUer. 
Administrator. 
(FR  Doc  89-12800  Filed  5-26-89:  8:45  amj 
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Hard  Red  Winter  Wheat;  Protein 
Equipment  Calibration 

aqency:  Federal  Grain  Inspection 
Service,  USDA. 
action:  Notice. 

summary:  The  calibration  update  for 
near  infrared  reflectance  (NIR) 
instruments  for  Hard  Red  Winter  wheat 
protein  determinations  scheduled  to 
begin  on  May  15, 1989,  has  been 
postponed  until  June  19, 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 
Lewis  Lebakken,  Jr.,  USDA,  FGIS, 
Resources  Management  Division,  Room 
0628  South  Building,  P.O.  Box  96454, 
Washington,  DC  20090-6454;  telephone 
(202)  475-3428. 
SUPPLEMENTARY  INFORMATION:  On  May 

11, 1989  (54  FR  20408],  FGIS  announced 
a  planned  implementation  of  an  updated 
Hard  Red  Winter  wheat  protein 
calibration  for  NIR  Instruments  which 
was  to  begin  on  May  15, 1989.  The 
implementation  of  an  updated 
calibration  has  been  delayed  until  June 
19, 1989,  due  to  technical  problems 
discovered  in  the  transfer  of  the  new 
calibration  to  official  inspection 
instruments.  The  existing  calibration 
and  the  existing  NIR  values  for  the 
national  standard  reference  samples 
will  continue  to  be  used  until  June  19, 
1989.  Since  the  differences  between  the 
existing  and  new  calibrations  are  very 
small,  this  delay  should  have  minimal 
impact  on  the  national  system. 

Pub.  L  94-582, 90  Stat.  2867,  as 
amended  (7  U.S.C.  71  et  aeq.]. 

Dated:  May  23, 1989. 
W.  Kirk  Miller. 

Administrator. 

(FR  Doc.  89-12799  Filed  5-26-89;  8:45  am) 
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Forest  Service 

Columbia  River  Gorge  National  Scenic 
Area;  Minor  Boundary  Revision 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Hnal  decision  on 
boundary  change. 

summary:  The  Forest  Service  has  made 
a  decision  to  change  the  Special 
Management  Area  (SMA)  boundary  of 
the  Columbia  River  Gorge  National 
Scenic  Area  (NSA)  so  that  the  SMA 
boimdary  will  coincide  with  the 


boundary  of  the  Rowena  Rural  Service 
Center.  To  comply  with  direction 
contained  in  section  4  of  the  Columbia 
River  Gorge  National  Scenic  Area  Act  of 
November  17, 1986  (Pub.  L.  99-663). 
which  established  the  Scenic  Area, 
notice  of  the  boundary  change  is  being 
pubUshed  in  the  Federal  Register.  The 
revision  involves  approximately  11.82 
acres  of  land  that  was  previously  SMA 
and  is  now  reclassified  as  General 
Management  Area  (GMA)  land.  Notice 
of  the  proposed  revisions  was  published 
in  the  Federal  Register,  Vol.  53,  No.  230, 
Wednesday,  November  30,"  1988. 
ADDRESS:  Copies  of  the  analysis  and 
decision  are  available  from  Columbia 
River  Gorge  National  Scenic  Area,  902 
Wasco  Ave.,  Suite  200,  Hood  River, 
Oregon  97031. 

FOR  FURTHER  INFORMATION  CONTACT. 

Jurgen  Hess,  Land  Use  Coordinator, 
Hood  River,  Oregon  (503)  386-2333. 
SUPPLEMENTARY  INFORMATION:  The 

subject  parcels  are  located  seven  miles 
northwest  of  The  Dalles,  Oregon.  The 
description  of  the  property  is  the 
northern  part  of  Tax  Lots  100, 400,  and 
500.  The  areas  are  a  portion  of 
Government  Lot  4  and  Donation  Claim 
37  in  Section  11,  T.  2  N.,  R.  12  E..  W.M. 

Arthur  W.  DuFault, 

Manager. 

(FR  Doc.  88-12744  Filed  5-%-89:  8:45  am] 

BIUJNG  COOC  MI0-1I-M 


Inyo  National  Forest;  Mono  Basin 
National  Forest  Scenic  Area  Advisory 
Board;  Meeting 

The  Mono  Basin  National  Forest 
Scenic  Area  Advisory  Board  will  meet 
at  9:00  a.m.  on  June  29. 1989.  at  the 
American  Legion  Hall  in  Lee  Vining, 
California.  The  agenda  of  the  meeting 
will  include: 

1.  General  Update  on  such  items  as 
minor  boundary  revisions,  land 
exchanges,  plans  for  the  summer  season, 
etc. 

2.  Update  on  the  Visitor  Center. 

3.  Presentation  and  Discussion  on  the 
Comprehensive  Management  Plan, 
including  synopsis  of  the  public 
comments  received,  the  critical  issues 
that  emerged  from  the  analysis  of  the 
public  comments,  and  a  discussion  on 
resolution  of  the  issues. 

The  meeting  will  be  open  to  the 
pubUc.  Persons  who  wish  to  attend  and 
make  oral  presentation  should  notify 
Dennis  W.  Martin,  Forest  Supervisor, 
Inyo  National  Forest,  873  N.  Main  Street, 
Bishop,  California,  93514,  Telephone: 
(619)  873-5841.  Written  statements  may 
be  filed  with  the  committee  before  or 
after  the  meeting. 


The  Committee  has  established  the 
following  rules  for  public  participation: 
After  the  Board  has  completed 
discussion  of  each  topic,  the  public  will 
be  allowed  time  for  questions  or 
comments. 

Date:  May  19. 1989. 
Dennis  W.  Martin. 

Forest  Supervisor  and  Chairman. 

(FR  Doc.  8»-12700  Filed  5-28-89;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  1701S-«126] 

Endangered  and  Threatened  Species; 
Listing  and  Recovery  Priority 
Guidelines 

agency:  National  Marine  Fisheries 
Service  (NOAA  Fisheries),  NOAA, 
Commerce. 

action:  Notice  and  request  for 
comments. 

summary:  NOAA  Fisheries  has 
developed  draft  guidelines  governing 
both  the  assignment  of  priorities  to 
species  for  listing,  delisting,  and 
reclassification  as  endangered  and 
threatened  under  the  Endangered 
Species  Act  of  1973  (Act)  and  the 
development  and  implementation  of 
recovery  plans  for  species  that  are  listed 
under  the  Act.  Comments  are  requested 
from  the  public. 

DATE:  Comments  on  the  draft  guidelines 
must  be  received  by  July  31, 1989. 
ADDRESS:  Comments  should  be  sent  to 
Dr.  Nancy  Foster,  Director.  Office  of 
Protected  Resources  and  Habitat 
Programs,  National  Marine  Fisheries 
Service,  1335  East  West  Highway.  Silver 
Spring,  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Montanio,  Protected  Species 
Management  Division,  Office  of 
Protected  Resources  and  Habitat 
Programs  (301/427-2322). 
SUPPLEMENTARY  INFORMATION: 

Background 

For  those  species  under  the 
jurisdiction  of  the  Secretary  of 
Commerce,  section  4(a)  of  the  Act 
requires  NOAA  Fisheries  to  determine 
whether  any  species  of  wildlife  or  plant 
should  be:  (1)  Listed  as  an  endangered 
or  threatened  species  (listing);  (2) 
changed  in  status  from  threatened  to 
endangered  or  changed  in  status  from 
endangered  to  threatened 
(reclassification);  or  (3)  removed  from 
the  list  (delisting).  Section  4(h)  of  the 


Act  requires  that  NOAA  Fisheries 
establish  agency  guidehnes  which 
include  a  priority  ranking  system  for 
listing,  reclassification,  or  delisting. 

Section  4(f)  of  the  Act  requires  NOAA 
Fisheries  to  develop  and  implement 
recovery  plans  for  the  conservation  and 
survival  of  all  endangered  or  threatened 
species,  unless  such  a  plan  will  not 
promote  the  conservation  of  the  species. 
In  general,  listed  species  which  occur 
entirely  outside  U.S.  jurisdiction  are  not 
likely  to  benefit  from  recovery  plans. 
Foreign  species  are  more  likely  to 
benefit  from  bilateral  or  multilateral 
agreements  under  Section  8  of  the  Act 
and  other  forms  of  international 
cooperative  efforts.  Section  4(f)  of  the 
Act  also  requires  NOAA  Fisheries  to 
give  priority  to  those  endangered  or 
threatened  species  (without  regard  to 
taxonomic  classification)  most  likely  to 
benefit  from  such  plans,  particularly 
those  species  that  are.  or  may  be.  in 
confiict  with  construction  or  other 
developmental  projects  or  other  forms  of 
economic  activity.  Section  4(h)  of  the 
Act  requires  that  NOAA  Fisheries 
establish  a  system  for  developing  and 
implementing  recoverj'  plans  on  a 
priority  basis. 

The  assignment  of  priorities  to  listing, 
reclassification,  delisting,  and  recovery 
actions  will  allow  NOAA  Fisheries  to 
use  the  limited  resources  available  to 
implement  the  Act  in  the  most  effective 
way.  These  proposed  guidelines 
establish  priority  systems  based  on:  (1) 
Magnitude  of  threat;  (2)  immediacy  of 
threat:  (3)  recovery  potential  of  the 
species;  (4)  conflict  status  of  the  species: 
(5)  management  impact;  and  (6)  petition 
status.  Inasmuch  as  such  assessments 
are  subjective  to  some  degree  and 
individual  species  may  not  be 
comparable  in  terms  of  all 
considerations,  the  proposed  priority 
systems  must  be  viewed  as  ghidelines 
and  should  not  be  interpreted  as 
infiexible  frameworks  for  making  such 
determinations. 

These  proposed  guidelines  are  based 
primarily  on  guidelines  published  by  the 
U.S.  Fish  and  Wildlife  Ser\ice  (FWS)  on 
September  21, 1983  (48  FR  43098)  .\OAA 
Fisheries  believes  that,  to  the  extent 
practical,  both  agencies  should  follow 
similar  priority  guidelines  for  listing. 
reclassification,  delisting  and  recovery. 
To  the  extent  possible,  NOAA  Fisheries 
has  adopted  the  priority  guidelines  in 
use  by  FWS.  However,  due  to  the 
smaller  number  of  listed  species  and  the 
anticipated  smaller  number  of  candidate 
species  under  NOAA  Fisheries 
jurisdiction,  NOAA  Fisheries  believes 
that  fewer  priority  categories  are 
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necessary  and  the  FWS  guidelines  have 
t>een  modified  accordingly. 

A.  Listing,  Reclassification,  and 
Delisting  Priorities 

1.  Listing  and  Reclassification  from 
Threatened  to  Endangered 

In  considering  species  to  be  listed  or 
reclassified  from  threatened  to 
endangered,  two  criteria  will  be 
evaluated  to  establish  four  priority 
categories  as  shown  in  Table  1. 

Table  1.— PRiORmES  for  Ustinq  or 
Reclassificatton  from  Threatened 
TO  Endangered. 


Magnitude  of 


Hi^h " 

Low  to  Mod«i«M. 


Imnwdacyof 


Norvlmminanl . 


Non-<miTHn«nt . 


Priority 


The  first  criterion,  magnitude  of 
threat  gives  a  higher  listing  priority  to 
species  facing  the  greatest  threats  to 
their  continued  existence.  Species  facing 
threats  of  low  to  moderate  magnitude 
will  be  given  a  lower  priority.  The 
second  criterion,  immediacy  of  threat 
gives  a  higher  listing  priority  to  species 
facing  actual  threats  than  to  those 
species  facing  threats  to  which  they  are 
intrinsically  vulnerable,  but  which  are 
not  currently  active. 

2.  Delisting  and  Reclassification  fh>m 
Endangered  to  Threatened 

NOAA  Fisheries  currently  reviews 
listed  species  at  least  every  five  years  in 
accordance  with  section  4(c)(2)  of  the 
Act  to  determine  whether  any  listed 
species  qualify  for  reclassification  or 
removal  from  the  list.  When  a  species 
warrants  reclassification  or  delisting, 
priority  for  developing  regulations  will 
be  assigned  according  to  the  guidelines 
given  in  Table  2.  Two  criteria  will  be 
evaluated  to  establish  six  priority 
categories. 

Table  2.— Priorities  for  Delisting  and 
Reclassification  from  Endangered 
TO  Threatoieo 


inipact 

Petition  Statu* 

Prionty 

Uk^ 

1 

"V — 

Modarate 

lXM»         

Unpetilioned 

Action. 

Petitiooed  Action 

Unpetttioned 

Action. 

Petitioned  Action 

Unpetitioned 

Action. 

2 

3 

4 

5 

6 

The  priorities  established  in  Table  2 
are  not  intended  to  direct  or  mandate 
decisions  regarding  a  species' 
reclassification  or  removal  from  the  Ust. 
The  priority  system  is  intended  only  to 
set  priorities  for  developing  rules  for 
species  that  no  longer  satisfy  the  listing 
criteria  for  their  particular  designation 
under  the  Act.  The  decision  regarding 
whether  a  species  will  be  retained  on 
the  list  and  in  which  category,  will  be 
based  on  the  factors  contained  in 
section  4(a)(1)  of  the  Act  and  50  CFR 
424.11. 

The  first  consideration  of  the  system 
outlined  in  Table  2  accounts  for  the 
management  impact  entailed  by  a 
species'  inclusion  on  the  list. 
Management  impact  is  the  extent  of 
protective  actions,  including  restrictions 
on  human  activities,  which  must  be 
taken  to  protect  and  recover  a  listed 
species.  VL  the  current  Usting  is  no  longer 
accurate,  continuing  protective 
management  actions  could  divert 
resotirces  from  species  more  in  need  of 
conservation  and  recovery  efforts. 
Because  the  Act  mandates  timely 
response  to  petitions,  the  system  also 
considers  whether  NOAA  Fisheries  has 
been  petitioned  to  remove  a  species 
from  the  list  or  to  reclassify  a  species 
horn  endangered  to  threatened.  Higher 
priority  will  be  given  to  petitioned 
actions  than  to  unpetitioned  actions  that 
are  classified  at  the  same  level  of 
management  impact 

There  is  no  direct  relationship 
between  the  systems  outlined  in  Tables 
1  and  2.  Although  the  same  statutory 
criteria  apply  in  making  listing  and 
delisting  determinations,  the 
considerations  for  setting  Usting  and 
•  deUsting  priorities  are  quite  different. 
Candidate  species  facing  immediate, 
critical  threats  will  be  given  a  higher 
priority  for  Usting  than  species  being 
considered  for  deUsting.  Likewise,  a 
delisting  proposal  for  a  recovered 
species  that  would  eliminate 
unwarranted  utilizaUon  of  Umited 
resources  may,  in  appropriate  instances, 
take  precedence  over  listing  proposals 
for  species  not  facing  immediate,  critical 
threats. 

B.  Recovery  Plan  Preparation  and 
Implementation  Priorities 

The  proposed  recovery  priority 
system  will  be  used  as  a  guide  for 
recovery  plan  development  recovery 
task  implementation  and  resource 
allocation.  It  consists  of  two  parts — 
species  recovery  priority  and  recovery 
task  priority.  Species  recovery  priority 
will  be  used  for  recovery  plan 
development.  Recovery  task  priority. 


together  with  species  recovery  priority, 
will  be  used  to  set  priorities  for  funding 
and  performance  of  individual  recovery 
tasks  as  explained  below. 

1.  Species  Recovery  Priority 

Species  recovery  priority  is  based  on 
three  criteria — magnitude  of  threat, 
recovery  potential  and  conflict.  These 
criteria  are  arranged  in  a  matrix  yielding 
twelve  species  recovery  priority 
numbers  (Table  3). 

Table  3.— Species  Recovery  Priority 


Table  4.— Criteria  for  Determining 
Recovery  Potential  of  Listed  Species 


Magni- 
tude o< 
threat 

Recovery 
potential 

Conflict 

Priority 

Higt> 

Moder- 

High  

Conflict 

1 

Low  to 
Moderate. 

High 

No  conflict  — 
Conflict 

No  conflict 

Conflict 

2 
3 

4 
5 

ate. 

No  conflict 

Conflict 

6 

Low  to 
Moderate. 

7 

No  conflict 

Conflict 

8 

Low 

High 

9 

No  conflict 

Conflict 

10 

Low  to 
Moderate. 

11 

No  conflict 

12 

The  first  criterion,  magnitude  of 
threat,  is  divided  into  three  categories: 
high,  moderate,  and  low.  The  high 
category  means  extinction  is  almost 
certain  in  the  immediate  future  because 
of  a  rapid  population  decline  or  habitat 
destruction.  Moderate  means  the  species 
will  not  face  extinction  if  recovery  is 
temporarily  held  off,  although  there  is  a 
continuing  population  decline  or  threat 
to  its  habitat.  Taxa  in  the  low  category 
are  rare,  or  are  facing  a  population 
decline  which  may  be  a  short-term,  self- 
correcting  fluctuation,  or  the  impacts  of 
threats  to  the  species'  habitat  are  not 
fully  known. 

The  second  criterion,  recovery 
potential,  assures  that  resources  are 
used  in  the  most  cost  effective  manner 
within  each  magnitude  of  threat  ranking. 
Priority  for  preparing  and  implementing 
recovery  plans  would  go  to  species  with 
the  greatest  potential  for  success. 
Recovery  potential  is  based  on  how  well 
biological  and  ecological  limiting  factors 
and  threats  to  the  species'  existence  arc 
understood,  and  the  extent  of 
management  actions  needed.  The 
recovery  potential  of  a  species  will  be 
determined  by  consideration  of  the 
criteria  given  in  Table  4. 


Low  to 

1 

High  recovery 

moderate 

potential 

recovery 
potential 

Biological  and 

Well 

Partially  or 

ecological 

understood. 

poorly 

imiting 

understood. 

factors. 

Threatsto 

Wen 

PartiaSyor 

apeciea' 

understood, 

poorly 

existence. 

easily 

understood 

alleviated. 

or  pervasive 
and  more 
difficult  to 
alleviate. 

Management 

Intensive 

Moderate  to 

needed. 

intensive 

management 

or  techniques 

needed  with 

well 

lower 

documented 

probability  of 

t 

with  high 

success,  or 

prot>at)ility  of 

techniques 

success. 

experimental 
or  still 
unknown. 

The  third  criterion,  conflict,  reflects 
the  Act's  requirement  that  recovery 
priority  be  given  to  those  species  that 
are,  or  may  be,  in  confUct  with 
construction  or  other  developmental 
projects  or  other  forms  of  economic 
activity.  Thus,  species  judged  as  being 
in  conflict  with  such  activities  wiU  be 
given  higher  priority  for  recovery  plan 
development  and  implementation  than 
non-conflict  species  within  the  same 
magnitude  of  threat/recovery  potential 
ranking.  Species  in  conflict  with 
construction  or  other  developmental 
projects  or  other  forms  of  economic 
activity  would  be  identified  in  large  part 
through  consultations  conducted  with 
Federal  agencies  under  section  7  of  the 
Act. 

2.  Recovery  Task  Priority 

Recovery  plans  will  identify  specific 
tasks  that  are  needed  for  the  recovery  of 
a  Usted  species.  Recovery  tasks  wiU  be 
assigned  priorities  of  I  to  3  based  on  the 
criteria  set  forth  in  Table  5. 

Table  5.  Recovery  Task  Priority. 

Priority  1— An  action  that  must  be  taken  to 
prevent  extinction  or  to  prevent  the  species 
from  declining  irreversibly. 

Priority  2 — An  action  that  must  be  taken  to 
orevent  a  significant  decline  in  species 
population,  habitat  quality,  and/or  other 
significant  negative  impacts  short  of 
extinction. 

Priority  3 — All  other  actions  necessary  to 
provide  for  full  recovery  of  the  species. 

It  should  be  noted  that  a  Priority  1 
ranking  is  not  necessarily  given  to  the 
highest  priority  tasks  wiQiin  a  plan, 
rather  it  is  given  to  those  actions,  if  any, 
necessary  to  prevent  a  species  from 


declining  irreversibly.  Priority  1  tasks 
should  only  apply  to  species  facing  a 
high  magnitude  of  threat  (species 
recovery  priority  1-4). 

When  die  task  priorities  (Table  5)  are 
combined  with  the  sp>ecies  recovery 
priority  (Table  3),  the  most  critical 
activities  for  eadi  listed  species  can  be 
identified  and  evaluated  against  other 
species  recovery  actions.  "Ilus  system 
recognizes  the  need  to  work  toward  the 
recovery  of  aU  Usted  species,  not  simply 
those  facing  the  highest  magnitude  of 
threat  In  general,  NOAA  Fisheries 
intends  that  Priority  1  tasks  will  be 
addressed  before  IMority  2  tasks  and 
Priority  2  tasks  before  Priority  3  tasks. 
Within  each  task  priority,  species 
recovery  priority  wiU  be  used  to  fiulher 
rank  tasks.  For  example,  a  Priority  1 
task  for  a  species  with  a  recovery 
priority  of  4  would  rank  higher  than  a 
Priority  2  task  for  a  species  with  a 
recovery  priority  of  1;  and,  a  Priority  1 
task  for  a  species  with  a  recovery 
priority  of  2  would  rank  higher  than  a 
Priority  1  task  for  a  species  with  a 
recovery  priority  of  4.  For  tasks  with  the 
same  priority  ranking,  the  Assistant 
Administrator  vniH  determine  the 
appropriate  allocation  of  available 
resources. 

C  Recovery  Plans 

As  recovery  plans  are  developed  for 
each  secies,  specific  recovery  tasks  are 
identified  and  prioritized  according  to 
the  criteria  discussed  above.  As  new 
information  warrants,  these  plans, 
including  tasks  and  priorities,  will  be 
reviewed  and  revised.  In  addition, 
funding  and  implementation  of  the  tasks 
identified  in  recovery  plans  will  be 
tracked  in  order  to  aid  in  effective 
management  of  the  recovery  program. 

NOAA  Fisheries  believes  that 
periodic  review  and  updating  of  plans 
and  tracking  of  recovery  efforts  are 
important  elements  of  a  successful 
recovery  program.  Information  from 
tracking  and  implementing  recovery 
actions  and  other  sources  will  be  used 
to  review  plans  and  revise  them  as 
necessary.  These  and  other  elements  of 
NOAA's  recovery  planning  process  will 
be  discussed  in  more  detail  in  the  draft 
Recovery  Planning  Guidelines  that  the 
agency  is  developing. 

Classification 

The  General  Coimsel  of  the 
Department  of  Commerce  certified  to 
the  SmaU  Business  Administration  that 
these  draft  guidelines,  if  adopted,  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  do  not  direct  or  mandate 
decisions  on  a  species'  Usting, 
reclassification  or  delisting.  Rather,  they 


BEST  COPY  AVAILABLE 


set  up  priorities  for  later  decisions  as  to 
agency  review  of  species,  recovery  plan 
development  and  recovery  task 
implementation.  As  a  result  a  regulatory 
flexibiUty  analysis  was  not  prepared. 

Date:  May  23. 1989. 

Andrew ).  Ketmnerar, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Oceanic  and  Atmospheric 
Administration. 

[PR  Doc  89-12747  Filed  5-2&-89;  8:45  am] 

BIUJNQ  CODE  3S10-23-M 


Avallablttty  for  Licensing 

agency:  National  Oceanic  and 
Atmospheric  Administration. 

ACTION:  Notice  of  availability'. 

summary:  The  invention  disclosed  and 
claimed  in  the  U.S.  patent  application 
Usted  below  is  owned  by  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  %vith 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  the  results  of 
federaUy  funded  research  and 
development 

Patent  AppUcation  Number  SN/07- 
272,274  entitled:  Potato  Product  for 
Improving  Heat  GeUation  of  Fish 
Mussel. 

ADDRESSES:  Technical  and  licensing 
information  may  be  obtained  by  wrriting 
to:  Dr.  Mel  Eklund,  Director.  Utilization 
Research  Division,  Northwest  Fishery 
Center,  National  Marine  Fisheries 
Service,  2725  MonUake  Boulevard.  East 
Seattie,  Washington  98112 

FOR  FURTHER  INFORMATION  CONTACT. 

Edward  Tieman,  763-4240. 

Melvio  NA.  Peterson. 

Chief  Scientist. 

[PR  Doc.  89-12794  Filed  5-26-^9;  8.45  am] 

BtUJNQ  CODE  3StO-1I-« 


Marine  lyiainmals;  Application  for 
Permit;  Dolphin  Services  (P324A) 

Noti'ce  is  hereby  given  that  an 
AppUcant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant:  Dolphin  Services.  MiU 
Farm,  Hurst  Green,  Brightiingsea, 
Colchester.  Essex  C07  OEH.  England. 

2.  Type  of  Permit:  Public  display. 
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3.  Name  and  Number  of  AnimaJa: 
CaUfomia  sea  lion  [Zdophua 
califomianua)  4. 

4.  Type  of  Take:  Beached/stranded  or 
captive  bom. 

5.  Location  of  Activity:  Sea  World, 
Orlando. 

6.  Period  of  Activity:  2  years. 

As  a  request  for  a  permit  to  take  Uving 
marine  mammals  to  be  maintained  in 
areas  outside  the  jurisdiction  of  the 
United  States,  this  application  has  been 
submitted  in  accordance  with  National 
Marine  Fisheries  Service  policy 
concerning  such  applications  (40  PR 
11619.  March  12. 1975).  In  this  regard,  no 
application  will  be  considered  unless: 

(a)  It  is  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  through  the 
appropriate  agency  of  the  foreign 
government; 

(b)  It  includes: 

i.  A  certification  from  such 
appropriate  government  agency 
verifying  the  information  set  forth  in  the 
apphcation; 

ii.  A  certification  from  such 
government  agency  that  the  laws  and 
regulations  of  ibe  government  involved 
permit  enforcement  of  the  terms  of  the 
conditions  of  the  permit,  and  that  the 
government  will  enforce  such  terms: 

iii.  A  statement  that  the  government 
concerned  will  afford  comity  to  a 
Ndtional  Marine  Fisheries  Service 
decision  to  amend,  suspend  or  revoke  a 
permit. 

In  accordance  with  the  above  cited 
policy,  the  certification  and  statements 
of  the  E>epartment  of  the  Environment 
hdve  been  found  appropriate  and 
sufficient  to  allow  consideration  of  the 
permit  application. 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  the  well-being  of 
the  marine  manunals  involved. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce.  1335  East 
West  Highway,  Silver  Spring,  Maryland 
20910.  within  30  days  of  the  publication 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  forth  the 


specific  reasons  why  e  hearing  on  this 
particular  apphcation  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Assistant 
Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  emd  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine 
Fisheries  Service.  1335  East  West 
Highway,  Room  7330,  Silver  ^ring, 
Maryland  20910;  and 

Director.  Southeast  Region,  National 
Marine  Fisheries  Service,  NOAA,  9450 
Koger  Boulevard,  St.  Petersburg.  Florida 
33702. 

Nancy  D.  Foster, 

Director,  Office  of  Protected  Resources  and 
Habitat  Pn^grams,  National  Marine  Pisheriea. 

Date:  May  22, 1968. 
(FR  Doc  86-12710  Filed  5-26-88: 8:45  am] 
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DEPARTMEHT  OF  DEFENSE 

Public  Information  Coltection 
Requirenient  Submitted  to  0MB  for 
Review 

ACnOM;  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

TilJe,  Applicable  Form,  and 
Applicable  OMB  Control  Number  DoD 
FAR  Supplement,  Part  209,  Conductor 
Qualification:  No  Form;  and  OMB 
Control  Number  0704-0204. 

Type  of  Request  Revision. 

Average  Burden  Hours/Minutes  per 
Response:  20.79  hours. 

Frequency  of  Response:  On  occasion. 

Number  of  Respondents:  10.829. 

Annual  Burden  Hours:  225,119. 

Annual  Responses:  10.829. 

Needs  and  Uses:  This  request 
concerns  information  collection 
requirements  needed  to  determine  if  a 
contractor  is  a  responsible  contractor. 

Affected  Public:  Businesses  or  other 
for-profit;  Non-profit  institutions:  and 
Small  businesses  or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Ms.  Eyvette  R. 
Flynn. 


Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eyvette  R.  Flynn  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235.  New  Executive  Office 
Building.  Washington.  DC  20503. 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-HcuTison. 

Written  requests  for  copies  of  the 
information  collection  proposal  may  be 
obtained  from  Ms.  Rascoe-Harrison, 
WHS/DIOR,  1215  Jefferson  Davis 
Highway.  Suite  1204.  Aiiington.  Virginia 
22202-4302. 
L.M.  BynuDi, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
May  24, 198a 
[FR  Doc.  89-12784  Filed  S-26-88;  8:45  am] 

BlUJMa  CODE  MIO-Ot-M 


Office  of  tho  Secretary 

Defense  Manufacturing  Board! 
Meeting 

agency:  Under  Secretary  of  Defense 

(Acquisition). 

ACnON:  Notice  of  open  meeting. 

SUMMAMV:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committtee  Act  (Pub.  L  92-463),  the 
Office  of  the  Under  Secretary  of  Defense 
for  Acquisition  announces  a  forthcoming 
meeting  of  the  Defense  Manufacturing 
Board  (DMB). 

DATE  AND  TIME:  11  July  1989,  0830-1730. 
address:  Hotel  de  Ville,  80  State  Street, 
Binghamton,  NY  13901.  The  agenda  for 
the  meeting  will  focus  on  manufacturing 
technology  research. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Grace  Shiragian  of  the  DMB 
Secretariat.  (202)  695-7580. 

L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

May  24, 1969. 

[FR  Doc.  89-12765  Filed  5-26-^.  8.45  am] 
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Department  of  the  Army 
Science  Board;  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 
Dates  of  Meeting:  14-15  lune  1989. 
Time  of  Meetino  OfBO-lKW)  hours. 
Place:  The  Pentagon,  Washington.  DC 


Agenda:  The  Anny  Science  Board  Ad  Hoc 
Subgroup  on  the  Army's  Technology  Base 
Strategy  for  the  1990'8  will  meet  for  the 
purpose  of  participating  in  a  review  of  the  6.1 
teclmical  base  strategy.  Proprietary 
informational  briefings  will  he  conducted. 
This  meeting  will  tie  closed  to  the  public  in 
accordance  with  Section  552b(c]  of  Title  5, 
U.S.C  specifically  subparagraph  (1)  thereof, 
and  Title  5,  U.S.C,  Appendix  2,  subsection 
10(d).  The  classified  and  unclassified  matters 
and  proprietary  information  to  be  discussed 
are  so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the  meeting. 
Contact  the  Army  Science  Board 
Administrative  Officer,  Sally  Warner,  for 
further  information  at  (202)  695-3039  or  685- 
7046. 

Richard  E.  Entlich, 
Colonel,  GS,  Executive  Secretary. 
[FR  Doc.  89-12663  Filed  5-26-89: 8:45  am] 
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Corps  of  Engineers,  Department  of 
the  Army 

Intent  To  Prepare  a  Supplement  to  ttie 
Final  Environmental  Impact  Statement, 
Beach  Erosion  Control  Study,  Manatee 
County,  Florida 

agency:  U.S.  Army  Corps  of  Engineers, 

DOD. 

action:  Notice  of  intent. 

summary:  The  proposal  consists  of 
restoration  and  maintenance  at  9-year 
intervals  of  4.2  miles  of  beach  on  Anna 
Maria  Key,  Manatee  County,  Florida,  to 
protect  threatened  upland  structiu'es 
and  oceanfront  property  from  wave 
damage  and  beach  erosion. 
for  further  information  contact: 
Questions  about  the  proposed  action 
and  the  Supplement  can  be  addressed 
to:  Dr.  Gerald  Atmar,  Chief, 
Environmental  Studies  Section,  U.S. 
Army  Corps  of  Engineers,  P.O.  Box  4970, 
JacksonviUe.  Florida  32232;  904-791- 
2615. 
SUPPLEMENTARY  INFORMATION:  1.  The 

Manatee  Beach  Erosion  Control  Project 
was  approved  by  public  works 
committees  of  the  House  and  Senate  in 
1974  and  1975.  The  project  has  been 
coordinated  with  interested  Federal. 
State,  and  local  agencies  and  the  pubUc 
since  1970  during  feasibility  phase 
studies  and  development  of  the 
preconstruction  reports  of  1978. 1980. 
and  1989.  A  Final  Environmental  Impact 
Statement  was  filed  with  the  Council  on 
Environmental  Quality  in  May  1973.  A 
supplement  to  the  FEIS  was  filed  in 
September  1978. 

2.  The  3.9  mile  recommended  plan 
presented  in  the  1978  FEIS  supplement 
has  been  changed  to  provide  for 
nourishing  4.2  miles  of  beach  by 
extending  the  project  at  the  northern 


end  at  Holmes  Beach.  In  addition,  two 
groins  would  be  constructed  at  the  south 
end  of  the  project  to  stabilize  the 
shoreline.  The  initial  nourishment  will 
now  require  1.704.000  cubic  yards  of 
sand  and  renourishment  would  occur  at 
9-year  intervals  instead  of  10-year 
intervals. 

3.  Coordination  with  appropriate 
Federal  and  State  agencies  is  required 
under  provisions  of  the  Endangered 
Species  Act  and  the  National  Historic 
Preservation  Act. 

4.  Comments  on  alternatives  and 
environmental  concerns  are  invited  from 
any  affected  Federal,  State,  and  local 
agency,  private  groups,  and  individuals. 
Significant  concerns  to  be  addressed  in 
the  supplement  to  the  FEIS  include 
alternative  borrow  sites,  presence  of 
historical  and/or  archeological  sites  in 
the  project  area,  impacts  on  near-shore 
and  offshore  rocks,  effect  on  the  nearby 
bait  fishery  and  overall  water  quality, 
and  status  of  protected  species.  Scoping 
will  be  conducted  by  letter.  No  scoping 
meeting  is  scheduled. 

5.  The  Supplement  to  the  FEIS  is 
expected  to  be  available  for  review  in 
the  4th  quarter  of  1989. 

Dated:  May  11, 1989. 
Mann  G.Davis. 

Acting  Chief,  Planning  Division. 

[FR  Doc.  89-12701  Filed  5-26-69;  8:45  am] 
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Technical  Assistance  Demonstration 
Program 

agency:  Corps  of  Engineers, 
Department  of  the  Army,  DOD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  of  a  Corps 
of  Engineers  (Corps)  Technical 
Assistance  Demonstration  Program.  The 
purpose  of  the  Program  is  to  provide 
non-exclusive  technical  assistance  to 
United  States  firms  that  are  competing 
for  or  have  been  awarded  a  contract  for 
the  planning,  design  or  construction  of  a 
project  outside  the  United  States. 
"Technical  Assistance"  means 
statistical  and  other  studies  and 
compilations,  teclmical  tests  and 
evaluations,  technical  information, 
training  activities,  surveys,  reports, 
dociunents  and  any  other  similar  service 
functions  which  the  Corps  is  especially 
equipped  and  authorized  by  law  to 
perform.  Firms  requesting  assistance 
must  certify  that  such  assistance  is  not 
otherwise  reasonably  and  expeditiously 
available;  agree  to  hold  and  save  the 
United  States  free  bom  damages  due  to 
the  plarming,  design,  construction, 
operation  or  maintenance  of  the  project; 


and  provide,  in  advance,  funds  to  cover 
all  costs  of  the  assistance.  Confidential 
information  provided  to  the  Corps  by  a 
United  States  firm  will  be  protected,  as 
required  by  law  and  regulation. 
DATES:  Effective  date  is  May  17, 1989. 
continuing  for  a  period  of  two  (2) 
calendar  years. 

ADDRESS:  Requests  for  assistance  and/ 
or  information  should  be  addressed  to: 
Technical  Assistance  Demonstration 
Program  Manager  HQUSACE.  Attii: 
CERD-C;  20  Massachusetts  Avenue 
NW.,  Washington,  DC  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Charies  D.  Smith,  HQUSACE. 
CERD-C,  20  Massachusetts  Avenue 
NW.,  Washington,  DC  20314-1000.  or 
call  (202)  272-0470  or  272-0257. 

SUPPLEMENTAL  INFORMATION:  Subject  to 
the  following  criteria,  non-exclusive 
Technical  Assistance  may  be  provided 
on  a  cost-reimbursable  basis  to  any 
United  States  firm  which  is  competing 
for  or  has  been  awarded  a  contract  for 
the  planning,  design,  or  construction  of  a 
project  outside  the  United  States. 

•  Performance  of  the  work  will  not 
interfere  with  performance  of  services  ~ 
essential  to  the  mission  of  the  Corps. 

•  The  work  is  within  the  scope  of 
authorized  activities  of  the  Corps  Field 
Operating  Agency  (FOA)  at  which  the 
work  is  to  be  performed. 

•  Technical  Assistance  will  not  be 
provided  if  such  services  involve  outlays 
for  additional  equipment  or  other 
facilities  solely  for  the  purpose  of 
providing  such  ser\ices,  except  where 
the  full  costs  of  the  equipment  or 
facilities  are  charged  to  the  user  of  such 
services.  Further,  no  staff  additions  may 
be  made  which  impede  the 
implementation  of  or  adherence  to  the 
employment  ceilings  contained  in  Corps 
Headquarters  (HQUSACE)  allowance 
documents. 

•  Nothing  will  be  done  in  the  course 
of  the  Demonstration  Program  which 
would  be  contrary  to  United  States 
policy,  or  that  is  not  in  the  best  interests 
of  the  United  States. 

•  No  assistance  will  be  provided  to 
any  firm  that  has  been  debarred  or 
suspended  by  any  agency  of  the  United 
States  Government. 

•  No  assistance  will  be  provided  to 
any  firm  which  is  competing  for  or  has 
been  awarded  a  contract  for  work 
outside  the  United  States  which  is  being 
financed  directly  by  the  United  States 
Government. 

To  request  Technical  Assistance,  a 
senior  executive  of  a  requesting  firm 
will  contact  HQUSACE,  in  writing,  at 
the  following  address:  Technical 
Assistance  Program  Manager,  CERD-C. 
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HQ,  U.S.  Anny  Corps  of  Engineers.  20 
Massachusetts  Avenue  NW., 
Washington.  DC  20314-lOOa 

The  Program  Manager  will  provide 
guidance  as  to  which  FOA  is 
appropriate  for  further  discussion  of  the 
required  Technical  Assistance.  If, 
however,  the  United  States  firm  has 
direct  knowledge  that  a  particular  FOA 
has  the  expertise  and/or  facilities  to 
provide  the  required  Technical 
Assistance,  the  FOA  Commander  may 
be  contacted  directly.  FOA's  will  notify 
HQUSACE  when  a  request  is  received 
directly  by  the  FOA  and  prior  to  making 
any  commitment. 

Once  the  Technical  Assistance 
Program  Manager  has  determined  the 
appropriate  FOA  to  provide  assistance, 
the  requesting  firm  will  contact  the  FOA 
Commander,  either  verbally  or  in 
writing,  to  determine  the  feasibility  of 
the  FOA  providing  assistance.  If  the 
FOA  Commander  determines  that  the 
requested  assistance  is  feasible  within 
the  missioa  resources,  and  workload  of 
the  FOA,  the  Commander  will  require 
the  firm  to  submit  a  written  proposal 
which  includes: 

•  Description  of  the  assistance 
required  and  the  anticipated  schedule  of 
performance. 

•  Certification  that  the  assistance  and 
expertise  being  sought  is  necessary  to 
effectively  compete  for  or  execute  the 
planning,  design,  or  construction  of  the 
project  outside  of  the  United  States.  The 
certification  will  also  state  that  such 
assistance  is  not  otherwise  reasonably 
and  expeditiously  available. 

•  Necessary  Representations. 
Certifications,  and  other  Statements. 

The  FOA  Commander,  or  his 
authorized  representative,  will  review 
the  proposal  and  if  the  proposal  is 
acceptable,  will  negotiate  with  the 
requesting  firm  a  mutually  acceptable 
draft  Technical  Assistance  Agreement 

The  draft  Agreement  will  contain  the 
following  information: 

•  The  statement  of  work  and  work 
schedule. 

•  A  statement  of  anticipated  costs. 

•  Necessary  Representations. 
Certifications.  Statements  and  other 
clauses. 

•  An  agreement  to  hold  and  save  the 
United  States  bee  from  damages  due  to 
the  planning,  design,  construction, 
operation,  or  maintenance  of  the  project 

•  A  statement  that  confidential 
Information  (data)  provided  by  the 
Government  to  the  requesting  firm  will 
be  protected  and  Uiat  such  information 
will  be  released  by  the  requesting  firm 
o-ily  after  obtaining  written  approval  by 
i  !  Secretary  of  the  Army,  or  his 

d  iignee. 


•  If  desired,  a  determination  of 
intellectual  property  rights  for  potential 
inventions  made  or  conceived  by  a 
Federal  employee  while  providing 
Technical  Assistance. 

Proposals  will  be  considered  on  a 
first-come,  &st-serve  basis  for  the 
available  resources  of  the  FOA.  Should 
several  proposals  for  different  projects 
require  the  same  resources  within  the 
proposed  schedules,  conflicts  will  be 
resolved  by  giving  consideration  to: 

•  Work  that  contributes  to  the  Corps 
organization,  mission  and  goals. 

•  Additional  scope  to  a  Technical 
Assistance  Agreement  already  being 
executed  under  the  Technical 
Assistance  Demonstration  Program. 

•  Firms  who  are  already  under 
contract  for  a  project  outside  the  United 
States  which  qualifies  for  assistance 
under  the  Technical  Assistance 
Demonstration  Program. 

The  FOA  Commander  may  not  resolve 
a  conflict  by  accepting  the  proposal  of 
one  United  States  firm  and  excluding 
other  United  States  firms  bidding  on  the 
same  contract  where  the  other  firms 
have  also  requested  Assistance  under 
this  Program. 

The  draft  Technical  Assistance 
Program  will  be  submitted  to  HQUSACE 
by  the  FOA  for  review  and  approval/ 
disapproval  The  draft  Technical 
Assistance  Agreement  after 
coordination  with  the  appropriate  staff 
organizations,  will  be  approved/ 
disapproved  by  HQUSACE  within 
fifteen  (IS)  worldng  days  of  receipt  from 
the  FOA.  Upon  approval,  the  FOA  will 
be  authorized  to  execute  the  Technical 
Assistance  Agreement  when  funds  are 
received  from  the  United  States  firm.  In 
the  event  the  draft  Technical  Assistance 
Agreement  is  not  approved,  the  FOA 
will  notify  the  requesting  firm  of  the 
reason(s)  for  disapproval.  The  United 
States  firm  shall  have  thirty  (30) 
calendar  days  firom  the  notification  to 
renegotiate,  if  possible,  the  proposed 
Tec^cal  Assistance  Agreement  or 
terminate  the  Technical  Assistance 
request 

The  United  States  firm  must  provide, 
in  advance  of  fiscal  obligations  by  the 
United  States,  funds  to  cover  all  direct 
and  indirect  costs  of  the  Technical 
Assistance.  No  obligations  or  expenses 
will  be  incurred  in  coimection  with  the 
woric  in  excess  of  funds  on  deposit  with 
the  FOA  performing  the  work.  Financial 
reports  covering  funds  expended  and 
remaining  will  be  provided.  Unused 
funds  will  be  returned  to  the  sponsoring 
firm  by  the  FOA  upon  completion  or 
termination  of  the  project  Travel  by 
FOA  personnel  required  by  the 
Technical  Assistance  Agreement  will  be 


performed  under  Government  travel 
policy  and  regulations. 

If  an  invention  is  made  or  conceived 
by  a  Federal  Employee  while  providing 
assistance  pursuant  to  this  Program,  die 
Government  will  retain,  as  a  Tninimnm,  a 
non-exclusive,  non-transferable, 
irrevocable,  paid-up  license  to  {wactice 
the  invention  or  have  the  invention 
practiced  throughout  the  world.  The 
Government  may  also: 

•  Retain  all  or  any  rights  to  such 
invention  as  the  Secretary  deems 
appropriate. 

•  Grant  or  agree  to  grant  to  a  United 
States  firm  an  exclusive  or  non- 
exclusive patent  license  or  an  option 
thereto. 

•  Waive  in  whole  or  in  pArt  any  right 
which  the  United  States  may  have  to 
such  invention  subject  to  the  license 
described  above. 

Intellectual  property  rights  described 
above  may  be  negotiated  and  granted  or 
agreed  to  be  granted  through  a  licensing 
agreement  at  aihy  time,  including  as  a 
term  of  the  Technical  Assistance 
Agreement  All  licensing  agreements, 
including  the  collection  and  distribution 
of  royalties  pursuant  to  such  agreement 
are  subject  to  the  legal  authorities  and 
restrictions  covered  by  35  U.S.C  207, 15 
U.S.C.  371a,  and  15  U.S.C  3710c  and 
implementing  regulations. 

Information  of  a  confidential  nature, 
such  as  proprietary  or  classified 
information,  provided  to  a  United  States 
firm  pursuant  to  this  Technical 
Assistance  Demonstration  Program  shall 
be  protected.  Such  information  may  be 
released  by  a  United  States  firm  only 
after  written  approval  by  the 
Government.  A  United  States  firm's 
proposal  may  include  information  (data) 
that  the  firm  does  not  want  disclosed  for 
any  purpose  other  than  evaluation  and 
negotiation.  If  the  firm  wishes  to  restrict 
the  dissemination  of  information  (data) 
presented  in  the  proposal,  the  proposal 
must  be  marked  accordingly.  Corps 
employees  will  not  disclose  restrictively 
marked  information  (data)  included  in  a 
proposal.  The  disclosure  of  such 
information  (data)  concerning  trade 
secrets,  processes,  operations,  sfyle  of 
work,  apparatus,  and  other  matters, 
except  as  authorized  by  law,  may  result 
in  criminal  penalties  under  18  U.S.C 
1905.  In  any  event  information  (data) 
contained  in  proposals  will  be  protected 
to  the  extent  permitted  by  law.  but  the 
Government  assiunes  no  liabilify  for  the 
use  or  disclosure  of  information  (data) 
not  restrictively  marked. 

The  United  States  firm  will  be 
provided  notice  adequate  to  afford  an 
opportimify  to  take  appropriate  action 
before  release  of  any  information  (dati: ) 


pursuant  to  the  Freedom  of  Information 
Act  (FOIA).  5  U.S.C.  552;  and  time 
permitting,  the  firm  will  be  consulted  to 
obtain  assistance  in  determining  the 
eligibility  of  the  information  (data)  in 
question  as  an  exemption  under  the  Act 

Additional  Requirements 

Applicants  are  reminded  that  a  false 
statement  may  be  grounds  for  denial  or 
termination  of  assistance  and  grounds 
for  possible  punishment  by  a  fine  or 
imprisonment.  Except  where  declared 
by  law  or  approved  by  the  head  of  an 
agency,  no  assistance  shall  be  provided 
to  an  applicant  who  is  delinquent  on  a 
Federal  debt  until  the  delinquent 
accoimt  is  made  current  or  satisfactory 
arrangements  are  made  between 
affected  agencies  and  the  debtor.  No 
assistance  will  be  provided  to  debarred 
or  suspended  contractors. 

Classification 

This  document  is  not  a  major  rule 
requiring  a  regulatory  analysis  under 
Executive  Order  12291  because  it  will 
not  have  an  annual  impact  on  the 
economy  of  $100  million  or  more,  nor 
will  it  result  in  a  major  increase  in  costs 
or  prices  for  any  group,  nor  have  a 
significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  It  is  not  a 
major  Federal  action  requiring  an 
environmental  assessment  under  the 
National  Environmental  PoHcy  Act.  The 
Technical  Assistance  Demonstration 
Program  does  not  involve  the  mandatory 
payment  of  any  matching  funds  from  a 
State  or  local  government.  Accordingly, 
the  Corps  determined  that  Executive 
Order  12372  is  not  applicable  to  the 
Progra.'n.  This  notice  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12812.  The  Technical  Assistance 
Demonstration  Program  is  being  carried 
out  under  the  authority  of  section  9. 
Water  Resources  Development  Act  of 
1988  (Pub.  L  100-^76)  (102  Stat.  4012). 

Dated:  May  17. 1989. 
Frank  R.  Findi, 

Colonel,  Corps  of  Engineers,  Executive 

Officer.  OASA  (CW). 

(FR  Doc.  89-12699  Filed  5-26-89;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Rnancial  Assistance  Award;  Intent  To 
Award  Grant  to  Albert  Engineering 

agency:  U.S.  Department  of  Energy. 


ACTION:  Notice  of  Unsolicited  Financial 
Assistance  Award. 

summary:  The  U.S.  Department  of 
Energy  (DOE)  announces  that  pursuant 
to  10  CFR  600.14.  it  is  making  a  financial 
assistance  award  based  on  a  unsolicited 
application  under  Grant  Number  DE- 
FG01-89CE15312  to  Albert  Engineering 
to  assist  in  the  development  of  an 
invention  entitled  "A  Device  for  Well 
Site  Monitoring  and  Control  of  Rod- 
Pumped  Wells." 

Scope:  The  objectives  of  this  grant  are 
to  design,  build  and  install  15  monitoring 
and  control  units  on  operating  wells  in 
Oklahoma  that  are  owned  by  Chevron 
Oil  Company.  The  proposed  teclmology 
develops  stress  data  on  the  above- 
ground  drive  unit  with  a  very  reliable 
strain  gauge  and  an  inclinometer,  both 
placed  in  a  unitized  package  with  a 
computer  at  the  fulcrum  of  the  drive. 
The  computer  uses  these  above-ground 
data  in  well-known  and  accepted 
formulas  to  continually  determine  forces 
on  the  pump  at  the  bottom  of  the  well. 
When  these  forces  become  too  great  the 
computer  stops  the  drive  unit  to  prevent 
damage  from  pump-off  or  other  causes. 
The  computer  also  continuously  adjusts 
pumping  time  as  a  function  of  do%vn- 
time  to  continuously  reoptimize  pumping 
economics.  Mr.  Glenn  Albert  has  a 
licensing  agreement  with  the  University 
of  Oklahoma,  to  whom  the  patent  was 
assigned  to  Dr.  John  Purcupile,  the 
inventor,  who  was  involved  in  the  initial 
grant  proceedings  with  the  DOE  before 
his  death. 

Mr.  Albert  has  a  degree  in  Computer 
Sciences.  The  Office  of  Oil  and  Gas  in 
Fossil  Energy  of  DOE  believes  this 
technology  is  needed,  especially  if  it  is 
reliable.  They  believe  that  pumping 
economics  are  important  to  the  entire  oil 
industry  and  especially  to  the  stripper- 
well  segment 

Eligibility:  Based  on  receipt  of  an 
unsolicited  application,  eligibility  of  this 
award  is  being  limited  to  Mr.  Albert  of 
Albert  Engineering.  The  market  for  this 
technology  is  the  approximately  1 
million  operating  wells  in  the  United 
States,  as  mentioned  in  the  evaluation 
report  of  the  National  Institute  of 
Standards  and  Technology  (MIST), 
formerly  the  National  Bureau  of 
Standards. 

The  term  of  this  grant  shall  be  two 
years  fi-om  date  of  award. 

FOR  FURTHER  INFORMATION  CONTACT. 

U.S.  Department  of  Energy,  Office  of 
Procurement  Operations,  Attn: 
Rosemarie  H.  Marshall,  MA-453.Z  1000 


Independence  Avenue  SW.. 
Washington.  DC  20585. 

Tboma*  S.  Kecfe. 

Director.  Contract  Operations  D.vision  li" 

Office  of  ProcurenKnt  Operations. 

[FR  Doc.  89-12801  Filed  5-26-89:  8:45  am) 

BttUNG  CODE  «4$0-01-M 


Idaho  Operations  Office;  Intent  To 
Negotiate  a  Cost-Sharing  Grant  With 
American  Iron  and  Steel 

AGENCY:  Department  of  Energj-. 

ACTION:  Intent  to  negotiate  a  cost- 
sharing  Grant  with  the  American  Iron 
and  Steel  Institute,  Washington,  DC. 

summary: 

Direct  Steel  Making  Research 

The  U.S.  Department  of  Energy  (DOF). 
Idaho  Operations  Office,  has  accepted 
an  unsolicited  proposal  and  intends  to 
negotiate,  on  a  noncom(>etitive  basis,  a 
cost-share  grant  for  approximately 
$30,000,000  with  the  American  Iron  and 
Steel  Institute  (AlSI).  Washington  DC. 
AISI  will  provide  cost  share  equal  to 
thirty  percent  (30%)  of  the  Government 
cost.  This  action  is  prompted  by  Pub.  L 
99-190  with  supplemental 
appropriations  provided  under  Pub.  L 
99-591.  and  Pub.  L  100-202.  The 
legislation  includes  a  provision  that 
funding  be  made  "available  for  a 
research  and  development  initative 
*  *  *  to  increase  significantly  the 
energy  effectiveness  of  processes  that 
produce  steel."  This  project  will  seek  a 
replacement  for  the  coke-oven,  blast- 
furnace, and  basic-oxygen  process 
technology  now  in  use.  The  objective  oJ 
the  work  is  to  develop  a  coal  based 
(cokeless).  continuous  steelmaking 
process  that:  requires  less  energy  and 
lower  capital  investment;  produces  steel 
at  a  significantly  reduced  cost:  and  is  a 
logical  step  in  process  development.  Tht 
authority  and  justification  for 
determination  of  noncompetitive 
financial  assistance  is  DOE  Financial 
Assistance  Rules  10  CFR  Part 
600.14(e)(1)  in  that  the  unsolicited 
apphcation  represents  a  unique  and 
innovative  approach  that  is  not  the 
subject  of  a  recent,  current  or  planned 
soUcitation  and  DOE  has  determined 
that  a  competitive  solicitation  would  not 
be  appropriate.  The  work  at  AISl 
definitely  meets  the  purpose  of  Public 
Law  99-190.  which  in  turn,  addresses  a 
public  need  (viz,  increase  significantly 
the  energy  efficiency  of  processes  that 
produce  steel),  in  serving  this  need,  the 
U.S.  Steel  industry  will  strengthen  its 
competitive  position  internationally. 
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Public  response  may  be  addressed  to  the 
contract  specialist  below. 

Contact:  U.S.  Department  of  Energy, 
Idaho  Operations  Office.  785  DOE  Place. 
Idaho  Falls.  Idaho  83402.  Marshall  Garr. 
Contract  Specialist  (208)  526-1536. 
H.  Brant  Claik. 
Director.  Contracts  Management  Division. 

Date:  April  25. 1969. 

(FR  Doc  89-12802  Filed  5-26-89;  8:45  am) 

•lUJNO  COOe  MSO-OI-M 

Financial  Aaalstanca  Award;  Intent  To 
Award  a  Grant  to  th«  Unlvarslty  of 
Oklahoma 

agency:  U.S.  Department  of  Energy. 

action:  Acceptance  of  an  unsolicited 
application  for  a  grant  award. 

summary:  The  Department  of  Energy 
(DOE).  Bartlesville  Project  Office 
announces  that  prusuant  to  10  CFR 
600.14  (D)  and  (E).  it  intends  to  award  a 
Grant  based  on  an  unsolicited 
application  submitted  by  the  University 
of  Oklahoma,  for  "A  Study  of 
Surfactant-Assisted  Waterflooding." 

Scope:  The  objective  of  this  grant 
project  is  to  increase  oil  recovery  by 
improving  the  volumetric  sweep 
efficiency  of  the  recovery  process, 
where  the  efficiency  is  a  measure  of 
how  well  the  injected  fluids  are 
distributed  throughout  the  oil  bearing 
regions  of  the  reservoir.  The  intended 
research  will  (1)  perform  core  floods  in 
the  presence  of  oil.  (2)  measure  the 
kinetics  of  precipitation  of  the  anionic/ 
cationic  surfactants  used.  (3) 
incorporate  these  results  into  the 
reservoir  simulator  model  to  further 
define  the  viability  of  the  process  in 
reservoirs  of  varying  characteristics, 
and  (4)  transfer  the  learned  technologies 
to  the  oil  operators  through  publications 
and  workshops. 

In  accordance  with  10  CFR  600.14  (D) 
and  (E),  the  University  of  Oklahoma  has 
been  selected  as  the  grant  recipient. 
This  activity  would  be  conducted  by  the 
University  of  Oklahoma  based  on  the 
meritorious  application  of  the  general 
evaluation.  DOE  support  of  the  activity 
would  enhance  the  public  benefits  to  be 
derived  by  allowing  further  coverage  of 
the  state's  reservoirs.  This  activity 
represents  a  unique  and  innovative  idea 
and  method  which  would  not  be  eligible 
for  financial  assistance  under 
solicitation,  or  if,  as  determined  by  DOE. 
a  competitive  solicitation  would  be 
inappropriate. 

The  term  of  the  grant  is  for  a  six 
month  period  at  an  estimated  value  of 
524,850.00.  The  cost  to  DOE  is 


anticipated  at  $24,850.00.  There  will  be 
no  cost  sharing. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy.  Pittsburgh 
Energy  Technology  Center.  Acquisition 
and  Assistance  Division.  P.O.  Box  10940. 
MS  921-165.  Pittsburgh.  PA  15236.  Attn: 
Norey  B.  Laug.  Telephone:  (412)  892- 
4827. 

Date:  May  15. 1989. 
Gregory ).  Kawalkin, 

Director,  Acquisition  and  Assistance 

Division,  Pittsburgh  Energy  Technology 

Center 

(FR  Doc.  89-12803  Filed  5-26-89;  8:45  am] 

MUINO  COM  •450-01-11 


Financial  Aaalstanca  Award;  Intent  To 
Award  Grant  to  Utah  Tranamission 
Corporation 

aqency:  U.S.  Department  of  Energy. 
action:  Notice  of  Unsolicited  Financial 
Assistance  Ward. ■ 

summary:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  600.14.  it  is  making  a  financial 
assistance  award  based  on  an 
unsolicited  application  under  Grant 
Number  DB-FG01-«9CE15420  to  Utah 
Transmission  Corporation  (UTC)  in  the 
development  of  an  invention  entitled 
"The  Utah  Transmission." 

Scope:  This  grant  will  assist  UTC  by 
supporting  the  engineering  and 
construction  of  a  prototype  which  will 
be  tested  under  an  existing  agreement 
between  UTC  and  the  U.S.  Postal 
Service  (USPS). 

The  invention  is  a  continuously 
variable  transmission  (CVT)  which 
utilizies  a  one-way  clutch  principle  and 
a  variable  cam  drive.  Two  or  more 
variable-lift  cam-and-lever 
arrangements  are  used  to  transmit 
power  to  a  single  output  shaft.  Speed 
changes  are  accomplished  by  moving  a 
cam.  which  varies  continuously  in 
diameter  longitudinally,  under  the  cam 
followers  to  achieve  changes  in  the 
throw  of  the  follower  levers. 

The  successful  development  of  the 
Utah  transmission  for  automotive 
applications  holds  the  prospect  of  very 
substantial  improvements  in  vehicle  fuel 
economy  because  current  transmission 
designs  are  inefficient  translators  of 
power.  The  advantages  of  the  Utah 
transmission  are  particularly  impressive 
in  their  application  to  delivery  type 
vehicles  which  operate  on  short,  urban 
driving  cycles  involving  many  stops  in  a 
short  distance.  It  is  estimated  that  use  of 
this  transmission  in  the  USPS  fleet  of 
delivery  vehicles  would  result  in  fuel 
savings  of  up  to  28  million  gallons  of  fuel 
annually.  , 


The  probability  of  fulfilling  the 
objectives  of  the  grant  is  high  as  the 
grantee  has  demonstrated,  through  prior 
investment  of  resources  and  reduction  of 
the  design  concept  to  practice, 
commitment  and  capability.  The 
principal  investigator  under  the  grant  is 
the  inventor  of  the  technology. 

Eligibility:  Based  on  receipt  of  an 
unsolicited  application,  eligibility  for 
this  award  is  being  limited  to  Utah 
Transmission  Corproation.  Mr.  Laird 
Gugins,  president  of  UTC,  is  the 
inventor  of  the  technology.  UTC's 
imique  experience  in  working  with  this 
technology  will  be  applied  to  the  efforts 
foreseen  under  this  grant  as  will  its 
technical  data  base  and  human 
resources.  The  same  toolmaking 
resources  that  have  been  utilized  in 
reduction  of  this  technology  to  a  five 
horsepower  prototype  will  be  employed 
in  scaling  the  technology  up  to  the  93 
horsepower  model  envisioned  here. 

The  term  of  this  grant  shall  be  for  two 
years  from  the  effective  date  of  award. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy.  Office  of 

Procurement  Operations.  Attn: 

Rosemarie  H.  Marshall.  MA-453.2. 1000 

Independence  Avenue  SW., 

Washington.  DC  20585. 

Thomas  S.  Keefe, 

Director  Contract  Operations  Division  "B", 

Office  of  Procurement  Operations. 

(FR  Doc.  89-12804  Filed  5-26-89:  8:45  am] 
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Voluntary  Agreement  and  Plan  of 
Action  to  Implement  the  International 
Energy  Program;  Meetings 

In  accordance  with  section 
252(c)(l)(A)(i)  of  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C. 
6272(c)(l)(A)(i]).  the  following  meeting 
notices  are  provided: 

I.  A  meeting  of  the  Industry  Advisory 
Board  (lAB)  to  the  International  Energy    . 
Agency  (lEA)  will  be  held  on  Tuesday. 
June  6, 1989.  at  the  offices  of  the 
Organization  for  Economic  Cooperation 
and  Development,  Chateau  de  la  Muette. 
2.  rue  Andre  Pascal.  Paris.  France, 
beginning  at  8:30  a.m.  The  purpose  of 
this  meeting  is  to  permit  attendance  by 
representatives  of  U.S.  company 
members  of  the  lAB  at  (i)  a  meeting  of 
the  lEA's  Standing  Group  on  Emergency 
Questions  (SEQ)  which  is  scheduled  to 
be  held  at  the  aforesaid  location  on  that 
date,  beginning  at  9:00  a.m..  and  (ii)  a 
preliminary  meeting  among  lAB 
members,  which  is  scheduled  to  begin  at 
8:30  a.m.  on  the  same  date  and  at  the 
same  location,  at  which  lAB  members 
will  have  an  opportunity  to  comment  on 


the  items  on  the  agenda  for  the  SEQ 
meeting.  The  agenda  for  the  meeting  is 
under  the  control  of  the  SEQ.  It  is 
expected  that  the  following  draft  agenda 
will  be  followed: 

1.  Adoption  of  the  Agenda 

2.  Summary  Record  of  the  61st 
Meeting 

3.  Report  on  lEA  Governing  Board 
Meeting  at  Ministerial  Level 

4. 1990  Program  of  Work 

5.  Future  Testing  of  lEA  Emergency 
Response  Systems 

— Emergency  Management  Manual 
Update;  Points  Arising  firom 
Allocation  Systems  Test  No.  6 
(AST-6) 

— Coordinated  Emergency  Response 
Measures  Test  2;  Questionnaire  A/ 

j      Questionnaire  B  Submission; 

'      Allocation  Systems  Test  No.  7 

— ^Training  Program  for  Industry  Supply 
Advisory  Group  (ISAG)  Personnel 

— Other  Training  Operations 

6.  Emergency  Response  Programs  of 
lEA  Member  Countries 

— Review  of  Member  Countries' 
Emergency  Response  Programs 
-Draft  Questionnaire  and  Work 

Program 
-Tentative  Calendar  for  Reviews 

— Summary  of  Emergency  Response 
Issues  in  Standing  Group  on  Long 
Term  Cooperation/Committee  on 
Research  and  Development  Country 
Reports 

— Summary  of  Energy  Emergency 
Legislation  of  lEA  Member 
Countries 

— ^Member  Countries'  Legislationa, 
Administrative  Procedures  and 
Policy  Attitudes  Concerning  the  Use 
of  Stocks  in  Supply  Disruptions 

7.  Demand  Restraint 

8.  AST-6  Follow-up 

— AST-6  Appraisal  Report  by  the 
Secretariat 

9.  Emergency  Reserve  Situation  of  lEA 
Countries 

— lEA  Country  Emergency  Reserve — 
Calculation  Method  Chosen, 
Emergency  Reserve  and  Net  Import 
Situations  of  I£A  Member  Countries 

— Bilateral  Stocks — Review  of 
Legislation  of  Countries' 
Government  Stocks  Held  Abroad 
and  the  Status  of  Stocks  Held  in 
Countries  with  Bilateral 
Agreements 

10.  Emergency  Data  Systems 
— Review  of  Questioimaire  A/ 

Questionnaire  B  Reporting 

Instructions 
— Base  Period  Final  Consumption  1Q88- 

4Q88 
—Monthly  Oil  Statistics  (MOS)  to 

February  89  MOS  to  March  89 

Questionnaire  C  Data  to  June  89 


— Availability  of  Oil  Trade  Statistics  for 
Individual  EEC  Countries  Post  1992 
.  11.  Workshop  on  Practical  Aspects  of 
Stockholding  and  Stockdraw 
— Progress  Report  by  Chairman  of 
Consultation  Group 

12.  Quarterly  Oil  Forecast  2Q89/1Q90 

13.  Normal  Domestic  Production 

14.  lAB  Issues 

15.  Any  Other  Business 

— End-May  Monthly  Oil  Report 

— Industry  Restructuring — Oral  Report 

on  Standing  Group  on  the  Oil 

Maricet  Discussions 
— Membership  of  National  Emergency 

Sharing  Organizations  and  ISAG 

16.  Date  of  Next  Meeting. 

II.  A  meeting  of  the  LAB  will  be  held 
on  Wednesday.  June  7, 1989.  at  9:30  a.m.. 
at  the  offices  of  the  lEA,  2,  rue  Andre 
Pascal,  Paris,  France.  This  meeting  is 
being  held  to  permit  attendance  by 
representatives  of  U.S.  company 
membeis  of  the  lAB  at  a  meeting  of 
representatives  of  Participating 
Countries  which  is  scheduled  to  be  held 
at  the  aforesaid  location  on  June  7  for 
the  purpose  of  advising  the  lEA 
Secretariat  in  its  preparations  for  a 
workshop  on  the  subject  of  "Practical 
Aspects  of  Stockhold[ing  and 
Stockdraw."  The  principal  participants 
at  the  meeting  are  expected  to  be 
representatives  of  Participating 
Countries.  The  agenda  for  the  meeting  is 
under  the  control  of  the  Secretariat  It  is 
expected  that  the  agenda  will  cover  the 
following  items: 

1.  Introductory  Remarks 

2.  Draft  Agenda  for  Workshop  on 
Practical  Aspects  of  Stockholding  and 
Stockdraw,  Together  with  Issues  Raised 
by  Participants  at  the  Meeting  or  at  the 
June  6, 1989  Meeting  of  the  Standing 
Group  on  Emergency  Questions 

3.  Any  Other  Business 

As  provided  in  section  252(c)(l)(A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act,  the  foregoing  meetings  are  open 
only  to  representatives  of  members  of 
the  lAB,  their  counsel,  representatives  of 
members  of  the  lEA's  Standing  Group 
on  Emergency  Questions  (SLQ), 
representatives  of  the  Departments  of 
Energy,  Justice,  State,  the  Federal  Trade 
Commission,  and  the  General 
Accounting  Office,  representatives  of 
Committees  of  the  Congress, 
representatives  of  the  lEA, 
representativaes  of  the  Commission  of 
the  European  Communities,  and  invitees 
of  the  L\B.  the  SEQ.  or  the  lEA. 

Issued  in  Washington,  DC,  May  23. 1339. 
Eric  ].  Fy^p, 

Ad^ng  General  Counsel. 

[FR  Doc.  89-12805  Tiled  5-26-89:  8;45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  IO-1655-000  et  aL] 

Margaret  L  Hutw  et  a!.;  Electric  Rate, 
Small  Power  Production,  and 
Interiocldng  Directorate  FiUngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Margaret  L.  Huber 

[Docket  No.  ID-1655-000] 
May  2Z  1989. 

Take  notice  that  on  April  24. 1989. 
Margaret  L.  Huber  tendered  for  filing  a 
notice  of  filing,  terminating  the  following 
positions: 


Posrtwo 

Co'poretion 

TeTmnation 

oate 

Assistant 
Secretaiy. 
Do _. 

Do 

Ttw  Cincinnati  (las 

ABedncCo 
The  Unwn  Light, 

Heat  and  Power 

Co. 

Mianv  Pomm  Corp 

. 

Apr.  1.  1963. 
Cto. 
Co- 
Da 

Comment  date:  June  5, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

W.  G.  Kuhns 

[Docket  No.  ©-1353-001] 
May  22. 1989. 

Take  notice  that  on  May  3, 1989.  W.  G. 
Kuhns  tendered  for  filing  a  notice  of 
terminating  of  the  following  positiorj: 
General  Public  Utilities  Corporation 

Chairman,  Chief  Executive  OtTicer 
Jersey  Central  Power  &  Light  Company 

Chairman  of  the  Board.  Chief 
Executive  Officer  and  Director 
Metropolitan  Edison  Company 

Chairman  of  the  Board.  Chief 
Executive  Officer  and  Director 
Pennsylvania  Electric  Company 

Chairman  of  the  Board.  Chief 
Executive  Officer 
CPU  Nuclear  Corporation 

Director 

Comment  date:  June  5. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Iowa  Public  Service  Company 

[Docket  No.  ER8»-43O-000] 
May  22. 1989. 

Take  notice  that  Iowa  Public  Service 
Company  (IPS)  on  May  11, 1989, 
tendered  for  filing  an  Electric  Utiiiti,' 
Services  Agreement  between  IPS  ard 
the  Municipal  Electric  Utility  of 
Waverly.  Iowa  (Waverly)  and  an 
Interim  Wheeling  Letter  Agreement 
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whereby  IPS  will  supply  intermediate 
and  peaking  capacity  of  Waverly,  as 
well  as  provide  dispatch  and 
transmission  services.  IPS  has  requested 
an  effective  date  of  May  1. 1989  for  the 
initial  rate,  and  accordingly  seeks 
waiver  of  the  notice  requirements  of  the 
Commission's  rules. 

IPS  states  that  copies  of  this  filing 
were  served  on  Waverly  and  the  Iowa 
Utilities  Board. 

Comment  date:  June  5, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  York  State  Qectiic  ft  Gas 
Coiporatioa 

{Docket  No.  ER8»-428-000| 
May  22, 1969. 

Take  notice  that  New  York  State 
Electric  ft  Gas  Corporation  (NYSEG) 
tendered  for  filing  on  May  11. 1989, 
tendeied  for  filing  pursuant  to  Section 
35.12  of  the  Expansion  Power  between 
NYSEG  and  the  Power  Authority  of  the 
State  of  New  York  (the  Authority).  The 
agreement  sets  forth  the  terms  and 
conditions  that  govern  NYSEG's 
transmission  and  delivery  of  Expansion 
Power  and  associated  energy  to  certain 
of  NYSEG's  industrial  customers. 

NYSEG  has  filed  a  copy  of  this  filing 
with  the  Authority,  the  Public  Service 
Commission  of  the  State  of  New  York, 
and  with  Expansion  Power  Customers 
with  which  NYSEG  has  signed 
agreements. 

NYSEG  states  that  since  the 
agreement  provides  for  the  continuation 
of  a  service  that  has  been  provided 
since  1961  and  since  all  parties  have 
agreed  to  the  terms  and  conditions  of 
the  proposed  rate  schedule,  NYSEG 
requests  that  the  eo-day  filing 
requirement  be  waived  and  that  April 
23, 1989  be  allowed  as  the  effective  date 
of  the  filing. 

Comment  date:  June  5. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Consumers  Power  Company 

[Docket  No.  ES89-23-0001 
May  22.1969. 

Take  notice  that  on  May  17, 1989, 
Consumers  Power  Company  filed  an 
application  pursuant  to  Section  204  of 
the  Federal  Power  Act  seeking  authority 
to  issue  and  sell  up  to  $750,000,000 
unsecured  short-term  commercial  paper 
notes  pursuant  to  a  May  1. 1989,  Credit 
Agreement.  The  issuance  and  sale  of  the 
unsecured  short-term  commercial  paper 
notes  would  be  from  time  to  time,  during 
the  period  June  5. 1988  through  June  3. 
1990  with  maturities  of  270  days  or  less. 


Comment  date:  June  7. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  University  of  Texas  System 
(Richardson,  Texas) 

[Docket  No.  QFe9-217-000] 
May  23. 1989. 

On  May  11, 1989,  The  University  of 
Texas  System  (Applicant],  of  702 
Colorado  Street.  Suite  400.  Austin. 
Texas  78701  submitted  for  filing  an 
appUcation  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Richardson, 
Texas.  The  facility  will  consist  of  a  dual 
fiiel  engine  internal  combustion 
generator  and  a  waste  heat  recovery 
boiler.  Thermal  energy  recovered  from 
the  facility  will  be  used  to  heat  the 
campus  buildings.  The  net  electric 
power  production  capacity  is  3,470 
kilowatts.  The  primary  energy  sources 
will  be  natural  gas  and  diesel  fuel.  The 
facility  was  installed  in  July  1970  and 
became  fully  operational  in  January 
1980. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  University  of  Texas  System  (San 
Antonio,  Texas) 

[Docket  No.  QF89-218-000] 
May  23. 1989. 

On  May  11, 1989,  The  University  of 
Texas  System  (Applicant),  of  702 
Colorado  Street,  Suite  400,  Austin. 
Texas  78701  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  San  Antonio, 
Texas.  The  facility  will  consist  of  a  dual 
fuel  engine  internal  combustion 
generator  and  a  waste  heat  recovery 
boiler.  Thermal  energy  recovered  from 
the  facility  will  be  used  to  heat  the 
campus  buildings.  The  net  electric 
power  production  capacity  is  3.470 
kilowatts.  The  primary  energy  sources 
will  be  natural  gas  and  diesel  fuel.  The 
facility  was  installed  in  July  1979  and 
became  fully  operational  in  January 
1980. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 


accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wheelabralor  Pottstown,  Inc. 

[Docket  No.  QF89-242-000] 
May  23, 1989. 

On  May  12. 1989.  Wheelabrator 
Pottstown  Inc.  (Applicant),  of  1545  Sell 
Road,  West  Pottsgrore  Township 
Pennsylvania  19464  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  §  292.207 
of  the  Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  small  power  production  facility 
will  be  located  in  Montgomery  County, 
Pennsylvania.  The  facility  will  consist  of 
a  waterwall  boiler  and  a  steam  turbine- 
generator.  The  net  electric  power 
production  capacity  will  be  43.3 
Megawatts.  The  primary  energy  source 
will  be  biomass  in  the  form  of  municipal 
solid  waste.  Construction  of  the  facility 
will  begin  in  the  third  quarter  of  1990. 

Comment  date:  Thirty  days  from 
pubUcation  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street  NE.,  Washington. 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  89-12682  Filed  5-26-89:  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  QF87-241-002] 

Soledad  Energy  Partnership; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

May  24. 1989. 

On  May  8, 1989,  Soledad  Energy 
Partnership  (Applicant),  c/o  ONSITE 
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Soledad,  Inc.,  of  306  SW  First  Avenue. 
Suite  200,  Portland,  Oregon  97204 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  biomass-fired  small  power 
production  facility  will  be  located  at  Los 
Coches  Industrial  Park,  Los  Coches 
Drive,  Soledad,  Monterey  County, 
California.  The  primary  energy  source 
will  consist  of  forest  residues, 
agricultural  biomass,  plantation  wood 
fuel,  and/or  urban  waste  wood.  The  net 
electric  power  production  capacity  of 
the  facility  will  be  12  MW. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  pubUcation  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  0.  Cashell, 
Secretary. 
[PR  Doc.  89-12687  Filed  5-26-89;  8:45  amj 

MLUNO  CODE  STU-OI-M 


[Project  Na  6623-003] 

Hydro-West,  inc^  Availability  of  ttie 
Environmental  Assessment 

May  24. 1989. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  exemption  ft'onMicensing 
for  the  proposed  Bridal  Veil  Water 
Power  Hydropower  Project  located  on 
Bridal  Veil  Creek  in  San  Miguel  County, 
Colorado,  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
project.  In  the  EA.  the  Commission's 


stafihas  analyzed  the  potential 
environmental  impacts  of  the  proposed 
project  and  has  concluded  that  approval 
of  the  proposed  project,  with 
appropriate  mitigation  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  1000,  of  the  Commission's  o^ices 
at  825  North  Capitol  Street  NE., 
Washington.  DC  20426. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  89-12684  Filed  5-26-«9;  8:45  am] 

BtLUNQ  CODE  8717-01-M 


[Docket  Nos.  RP87-S6-009.  RP86-1 1-006, 
RP85-11-023  (Ptuwe  II),  RP89-1 10-003. 
RP8»-1 11-003] 

K  N  Energy,  Inc^  Proposed  Changes  in 
FERC  Gas  Tariff 

May  23, 1989. 

Take  notice  that  K  N  Energy,  Inc. 
("K  N")  on  May  17, 1989  tendered  for 
filing  revised  tariff  sheets  in  compliance 
with  the  Commission's  April  12, 1989 
Order  Accepting  for  Filing  and 
Suspending  Tariff  Sheets,  Subject  to 
Refund  and  Conditions,  Granting 
Waiver,  and  Establishing  Hearing 
Procedures.  The  proposed  effective  date 
for  these  tariff  sheets  is  April  1, 1989. 

Copies  of  the  filing  were  served  upon 
K  N's  jurisdictional  customers, 
interested  pubhc  bodies,  and  all  parties 
on  the  official  service  Ust. 

Any  person  desiring  to  protest  said 
filing  should,  on  or  before  May  31, 1989. 
file  with  the  Federal  Energy  Regulatory 
Commission.  826  North  Capitol  Street 
N'S.,  Washington.  DC  20426.  a  protest  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceedings.  Persons  that 
are  already  parties  to  this  proceeding 
need  not  file  a  motion  to  intervene  in 
this  matter.  Copies  of  this  fihng  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  89-12688  Filed  5-26-89;  8:45  am] 

BILUNG  COOE  S717-01-M 


[Docket  No*.  RP89-146-001  and  RP89-S1- 
005) 

Kentucky  West  Virginia  Gas  Co^ 
Compliance  Rling 

May  23, 1989. 

Take  notice  that  on  May  16, 1989. 
Kentucky  West  Virginia  Gas  Company 
(Kentucky  West)  filed  Second  Substitute 
Ninth  Revised  Sheet  No.  41  to  its  FLFC 
Gas  Tariff.  Second  Revised  Volume  No. 
1.  to  be  effective  March  2, 1989. 

Kentucky  West  states  that  this  tariff 
sheet  is  filed  in  compliance  with  the 
Commission's  order  of  May  1, 1989. 
Kentucky  West  states  thai  this  tariff 
sheet  includes  in  the  base  tariff  rate  uSe 
interim  PGA  adjustment  which  becane 
effective  on  March  1, 1989  in  Docket  No. 
TF89-3^&-000. 

Kentucky  West  states  that  this  filing 
is  being  served  upon  all  parties  to  th's 
proceeding  and  upon  each  of  its 
custoraere  and  the  Pubhc  Service 
Commissions  of  Kentucky,  Pennsylvania 
and  West  Virginia. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  *o 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1988)].  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  23, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pa.^y 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  publfc 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  89-12689  Filed  5-26-89:  8:45  am) 

enXING  CODE  S717-01-M 

[Docket  No.  RP89-137-001 ) 

Northwest  Pipeline  Corp.;  Change  in 
FERC  Gas  Tariff 

May  23, 1989. 

Take  notice  that  on  May  19. 1989. 
Northwest  Pipeline  Corporation 
(Northwest)  submitted  a  supplement 
containing  corrections  to  its  March  31. 
1989.  filing  in  the  above-captioned 
proceeding,  which  concerns  Northwest's 
recovery  of  take-or-pay  buyout/ 
buydown  costs.  The  corrections  reia'e  !o 
computational  errors,  certain  omitted 
settlements  and  the  eliminaiion  of  a 
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verbal  settlement  that  was  retracted  by 
the  producer. 

Northwest  states  that  the  net  effect  of 
these  corrections  is  a  slight  reduction  in 
the  total  amount  of  buyout/buydown 
costs  from  $76,930,231.58  to 
$76,917,541.32,  or  a  reduction  of 
$12,690.26.  Northwest  requests  an 
effective  date  of  April  1. 1989.  for  this 

filing.  . 

A  copy  of  this  filing  is  being  served  on 
all  affected  customers,  affected  state 
commission,  and  parties  to  this 
proceeding. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  SS  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  31. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  *viU  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
[PR  Doc.  69-12890  Filed  5-26-89:  8:45  am) 

■ILUNO  COOC  e717-01-M 


revenue  crediting  requirement  of 
S  157.206(h)  with  respect  to  service 
under  its  Rate  Schedules  S-l  and  &-3. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  June  21, 
1989.  file  with  the  Federal  Energy 
Regiilatory  Commission,  Washington, 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  89-12691  Filed  5-28-89;  8:45  am] 

BIUINO  COOC  STir-fll-M 


[Docket  Ma  RP89-173-000J 

Quettar  Pipeline  Co^  Petition  for 
Declaratory  Order  or,  in  the 
Alternative,  Petition  for  Waiver  of 
Regulation 

May  22. 1989. 

Take  notice  that  on  May  12, 1989. 
Questar  Pipeline  Company  (Questar). 
180  East  First  South  Street.  Salt  Lake 
City,  Utah  84111,  filed  a  petition  for  an 
order  declaring  that  8157.206(h)  of  the 
Commission's  Regulations  does  not 
apply  to  gas  storage  service  that  may  be 
rendered  under  Questar's  Rate 
Schedules  S-l  and  S-3  using  excess 
capacity  at  its  Clay  Basin  gas  storage 
field.  Daggett  County,  Utah,  pursuant  to 
§  157.213  of  the  Commission's 
Regulations  and  its  blanket  certificate 
issued  in  Docket  No.  CP82-491-O00. 
However,  if  the  Commission  finds  that 
1 157.206(h)  is  applicable  to  such  storage 
service,  then,  in  the  alternative,  Questar 
Pipeline  requests,  pursuant  to  Rule 
:07(a)(5)  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR 
3aj.20r(a){5)  (1988),  a  waiver  of  the 


and  Stingray-WOS  Exchange  (EHI- 
A330)  located  offshore  Texas. 

Stingray  advises  that  service  under 
§  284.223(a)  commenced  April  1. 1989,  as 
reported  in  Docket  No.  ST89-3146. 
Stingray  further  advises  that  it  would 
transport  50,000  dt  on  an  average  day 
and  18,250.000  dt  aimually. 

Comment  date:  July  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


(Oodtet  No*.  CP89-1364-000«t  iL] 

Stingray  Pipeline  Company  et  al.; 
Natural  Gaa  Certificate  Fiiinga 

May  22. 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Stingray  Pipeline  Company 

[Docket  No.  CP89-136+-000) 

Take  notice  that  on  May  12, 1989, 
Stingray  Pipeline  Company  (Stingray), 
P.O.  Box  1642,  Houston.  Texas  77251- 
1642.  filed  in  Docket  No.  CP89-1364-000 
a  request  pursuant  to  9  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Tejas  Power 
Corporation  (Tejas).  a  marketer,  under 
the  blanket  certificate  issued  by  the 
Commission's  Order  No.  509,  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
corresponding  to  the  rates,  terms  and 
conditions  filed  in  Docket  No.  RP89-70- 
000.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Stingray  states  that  pursuant  to  a 
transportation  agreement  dated  March 
23. 1989.  under  its  Rate  Schedule  ITS.  it 
proposes  to  transport  up  to  100.000 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  Tejas.  Stingray  states 
that  it  would  transport  the  gas  from 
various  receipt  points  on  its  system  as 
shown  in  Exhibit  "A"  of  the 
transportation  agreement  and  would 
deliver  the  gas,  less  fuel  used  and 
unaccounted  for  line  loss,  to  Holly 
Beach  and  OXY-NGL  plant,  both 
located  in  Cameron  Parish,  Louisiana. 


2.  Stingray  Pipeline  Company 

(Docket  No.  CP89-1 360-000] 

Take  notice  that  on  May  12. 1989. 
Stingray  Pipeline  Company  (Stingray). 
P.O.  Box  1642,  Houston.  Texas  77251- 
1642.  filed  in  Docket  No.  CP89-1360-000 
a  request  pursuant  to  S  157.205  of  the 
Conunission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Williams  Gas 
Marketing  Company  (Williams),  a 
marketer,  under  the  blanket  certificate 
issued  by  the  Conunission's  Order  No. 
509.  pursuant  to  Section  7  of  the  Natural 
Gas  Act,  corresponding  to  the  rates, 
terms  and  conditions  filed  in  Docket  No. 
RP89-70-000.  all  as  more  fully  set  forth 
in  the  request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Stingray  states  that  pursuant  to  a 
transportation  agreement  dated  March 
23. 1989.  under  its  Rate  Schedule  ITS.  it 
proposes  to  transport  up  to  100.000 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  Williams.  Stingray  states 
that  it  would  transport  the  gas  from 
various  receipt  points  on  its  system  as 
shown  in  Exhibit  "A"  of  the 
transportation  agreement  and  would 
deliver  the  gas.  less  fuel  used  and 
unaccounted  for  line  loss,  to  Holly 
Beach  and  OXY-NGL  plant,  both 
located  in  Cameron  Parish,  Louisiana, 
and  Stingray-HIOS  Exchange  (EHI- 
A330)  located  offshore  Texas. 

Stingray  advises  that  service  under 
§  284.223(a)  commenced  April  1, 1989.  as 
reported  in  Docket  No.  ST89-3153. 
Stingray  further  advises  that  it  would 
transport  25,000  dt  on  an  average  day 
and  9.125,000  dt  annually. 

Comment  date:  July  6, 1989  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

3.  Stiiigray  Pipeline  Company 

(Docket  No.  CP89-1361-O00] 

Take  notice  that  on  May  12. 1989. 
Stingray  Pipeline  Company  (Stingray), 
P.O.  Box  1642.  Houston.  Texas  77251- 
1642,  filed  in  Docket  No.  CP89-1361-000 
a  request  pursuant  to  §157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
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authorization  to  provide  transportation 
service  for  Chevron  U.S.A..  Inc. 
(Chevron),  a  shipper  and  producer  of 
natural  gas.  under  Stingray's  blanket 
certificate  issued  by  the  Commission's 
Order  No.  509  pursuant  to  section  7  of 
the  Natural  Gas  Act.  with  corresponding 
rates,  terms  and  conditions  filed  in 
Docket  No.  RP89-7O-O00.  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Stingray  states  that  it  would  transport 
up  to  75,000  Dt.  equivalent  of  natural  gas 
per  day  on  an  interruptible  basis  on 
behalf  of  Chevron  pursuant  to  a 
transportation  agreement  dated  March 
23, 1989,  between  Stingray  and  Chevron. 
It  is  stated  that  the  transportation 
agreements  provides  for  Stingray  to 
receive  gas  from  va^ous  existing  points 
of  receipt  on  its  system,  and  then 
Stingray  would  then  transport  and 
redeliver  subject  gas.  less  fuel  used  and 
unaccounted  for  line  loss,  to  Holly 
Beach  and  OXY-NGL  Plant  located  in 
Cameron  Parish.  Louisiana  and 
Stingray-HIOS  Exchange  located 
offshore  Texas. 

It  is  further  stated  the  estimated  daily 
and  estimated  annual  quantities  would 
be  75,000  Dt  and  27.375,000  dt  equivalent 
of  natural  gas,  respectively. 

Stingray  states  that  it  commenced  the 
transportation  of  natural  gas  for 
Chevron  on  April  1. 1989.  as  reported  in 
Docket  No.  ST89-3145  for  a  120-day 
period,  pursuant  to  §  284.223(a)(1)  of  the 
Commission's  Regulations.  Stingray 
further  states  existing  facilities  would  be 
used  in  order  to  provide  this 
transportation  service. 

Comment  date:  July  6. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Stingray  Pipeline  Company 

(Docket  No.  CP-89-1362-000) 

Take  notice  that  on  May  12. 1989, 
Stingray  Pipeline  Company  (Stingray), 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP89-1362-000 
a  request  pursuant  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Transco 
Energy  Marketing  Company  (TEMCO),  a 
marketer,  under  the  blanket  certificate 
issued  by  the  Commission's  Order  No. 
509,  pursuant  to  Section  7  of  the  Natural 
Gas  Act.  corresponding  to  the  rates, 
terms  and  conditions  filed  in  Docket  No. 
RP89-70-000,  all  as  more  fully  set  forth 
in  the  request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 


Stingray  states  that  pursuant  to  a 
transportation  agreement  dated  March 
29, 1989.  under  its  Rate  Schedule  ITS,  it 
proposes  to  transport  up  to  150,000 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  TEMCO.  Stingray  states 
that  it  would  transport  the  gas  from 
various  receipt  points  on  its  system  as 
shown  in  Exhibit  "A"  of  the 
transportation  agreement  and  would 
deliver  the  gas,  less  fuel  used  and 
unaccounted  for  Hne  loss,  to  Holly 
Beach  and  OXY-NGL  plant,  both 
located  in  Cameron  Parish.  Louisiana, 
and  Stingray-HIOS  Exchange  (EHI- 
A330)  located  offshore  Texas. 

Stingray  advises  that  service  under 
§  284.223(a)  commenced  April  3, 1989,  as 
reported  in  Docket  No.  ST89-3204. 
Stingray  further  advises  that  it  would 
transport  75.000  dt  on  an  average  day 
and  27.375.000  dt  annually. 

Comment  date:  July  6, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Stingray  Pipeline  Company 

[Docket  No.  CP89-1366-000] 

Take  notice  that  on  May  12. 1989, 
Stingray  Pipeline  Company  (Stingray), 
P.O.  Box  1642.  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP89-136&-000 
a  request  pursuant  §  157.7:05  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Anadarko 
Trading  Company  (Anadarko),  a 
marketer,  imder  ihe  blanket  certificate 
issued  by  the  Commission's  Order  No. 
509,  pursuant  to  Section  7  of  the  Natural 
Gas  Act,  corresponding  to  the  rates, 
terms  and  conditions  filed  in  Docket  No. 
RP89-70-000,  all  as  more  fully  set  forth 
in  the  request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Stingray  states  that  pursuant  to  a 
transportation  agreement  dated  March 
27. 1989.  under  its  Rate  Schedule  ITS,  it 
proposes  to  transport  up  to  100,000 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  Anadarko.  Stingray 
states  that  it  would  transport  the  gas 
from  various  receipt  points  on  its  system 
as  shown  in  Exhibit  "A"  of  the 
transportation  agreement  and  would 
deliver  the  gas,  less  fuel  used  and 
unaccounted  for  line  loss,  to  Holly 
Beach  and  O.XY-NGL  plant,  both 
located  in  Cameron  Parish,  Louisiana, 
and  Stingray-HIOS  Exchange  (EHI- 
A330)  located  offshore  Texas. 

Stingray  advised  that  service  under 
§  284.223(a)  commenced  April  1, 1989,  as 
reported  in  Docket  No.  ST89-3143. 
Sting-ay  further  advises  that  it  would 


transport  100,000  dt  on  an  average  day 
and  36,500,000  dt  annually. 

Comment  date:  July  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP80-1 369-000] 

Take  notice  that  on  May  12, 1989. 
United  Gas  Pipe  Company  (United),  P.O. 
Box  1478,  Houston,  Texas  77251-1478, 
filed  in  Docket  No.  CP89-1369-000.  a 
request  pursuant  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  Brandywine  Industrial  Gas,  Inc. 
(Brandy-wine),  a  marketer  of  natural  gas. 
under  its  blanket  certificate  issued  in 
Docket  No.  CP88-O-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  states  that  it  would  transport  a 
maximum  daily  quantity  of  18.540 
MMBtu  for  Brandywine  pursuant  to  an 
interruptible  Gas  Transportation 
Agreement  dated  April  13. 1988. 
between  United  and  Brandywine. 
United  further  states  that  it  would 
receive  the  natural  gas  at  an  existing 
point  of  receipt  in  offshore  Texas  and 
would  redeliver  the  natural  gas  at 
existmg  points  of  delivery  in  offshore  ^ 
Texas.  United  indicates  that  the 
estimated  average  daily  and  annual 
quantities  to  be  transported  would  be 
18.540  MMBtu  and  6,767,100  MMBtu, 
respectively. 

United  states  that  it  commenced  the 
transportation  of  natural  gas  for 
Brandywine  on  April  1, 1989,  as  reported 
in  Docket  No.  ST89-3223-000,  for  a  120- 
day  period  pursuant  to  S  284.223(a)  of 
the  Commission's  Regulations  (18  CFR 
284.223(a)). 

Comment  date:  July  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice 

7.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP89-13r4-000] 

Take  notice  that  on  May  15, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederical  Street. 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP89-1374-000  a  requoit 
pursuant  to  §§  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  Special  Metals  Corporation  (Special 
Metals),  under  Texas  Gas'  blanket 
certificate  issued  in  Docket  No.  CP88- 
686-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  st ; 
forth  in  the  request  which  is  on  file  v.  ::h 
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the  Conunission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  transport  on 
an  interruptible  basis  up  to  1.000  MMBtu 
of  natural  gas  on  a  peak  day,  445  MMBtu 
on  an  average  day  and  162.425  MMBtu 
on  an  annual  basis  for  Special  Metals. 
Texas  Gas  states  that  it  would  perform 
the  transportation  service  for  Special 
Metals  under  Texas  Gas'  Rate  Schedule 
IT.  Texas  Gas  indicates  that  it  would 
transport  the  gas  from  various  receipt 
points  to  a  delivery  point  located  in 
Warren  County.  Ohio. 

It  is  explained  that  the  service 
commenced  April  1. 1989,  under  the 
automatic  authorization  provisions  of 
S  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-297B.  Texas  Gas  indicates  that  no 
new  facilities  would  be  necessary  to 
provide  the  subject  service. 

Comment  date:  July  6, 1989,  in 
accordance  *vith  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP89-137S-O00) 

Take  notice  that  on  May  15. 1989, 
Texas  Gas  Trannmission  Corporation 
(TGT).  3800  Frederica  Street. 
Owensboro.  Kentucky  42301.  Bled  in 
Docket  No.  CP89-1375-O00  a  request 
pursuant  to  SS  157.205  and  284.223  (18 
CFR  157.205  and  284.223)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authority  to  provide 
interruptible  transportation  service  for 
PPG  Industries.  Inc.  Natrium  (PPG- 
Natrium),  under  Texas  Gas'  blanket 
transportation  certificate  issued  by  the 
Commission  on  September  15, 1988.  in 
Docket  No.  CP88-68d-000,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

TGT  states  it  will  receive  the  gas 
principally  from  various  sources  in  the 
offshore  areas  of  Texas  and  Louisiana 
and  the  states  of  Texas  and  Louisiana 
for  delivery  for  the  account  of  PPG- 
Natrium  to  Consolidated  Gas 
Transnussion  Corporation  in  Warren 
County,  Ohio. 

TGT  proposes  to  transport  on  an 
interruptible  basis  for  PPG  Natrium  up 
to  4.500  MMBtu  of  gas  on  a  peak  day, 
approximately  2,250  MMBtu  of  gas  on  an 
average  day  and  an  estimated  821,250 
MMBtu  of  gas  annually.  TGT  states  the 
transportation  service  commenced 
under  the  120-day  automatic 
authorization  of  {  284.223(a)  of  the 
Commission's  Regulations  on  April  1, 
1989.  pursuant  to  a  transportation 
agreement  dated  December  8, 1988.  TGT 
noti.led  the  Commission  of  the 
commencement  of  the  transportation 


service  in  Docket  No.  ST80-3020-000  on 
April  12. 1989. 

Comment  date:  July  6. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP89-1376-0001 

Take  notice  that  on  May  15. 1989. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP89-1376-000  a  request 
pursuant  to  §S  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  PPG  Industries,  Inc.-Delaware  (PPG- 
)l  >laware),  under  Texas  Gas'  blanket 
certificate  issued  in  Docket  No.  CP88- 
686-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set   . 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  transport  on 
an  interruptible  basis  up  to  8,500  MMBtu 
of  natural  gas  on  a  peak  day,  850  MMBtu 
on  an  average  day  and  310,250  MMBtu 
on  an  annual  basis  for  PPG-Delaware. 
Texas  Gas  states  that  it  would  perform 
the  transportation  service  for  PPG- 
Delaware  under  Texas  Gas'  Rate 
Schedule  IT.  Texas  Gas  indicates  that  it 
would  transport  the  gas  from  various 
receipt  points  to  a  delivery  point  located 
in  Warren  County,  Ohio. 

It  is  explained  that  the  service 
commenced  April  1, 1989,  under  the 
automatic  authorization  provisions  of 
§  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-3022.  Texas  Gas  indicates  that  no 
new  facilities  would  be  necessary  to 
provide  the  subject  service. 

Comment  date:  July  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP89-1404-000] 

Take  notice  that  on  May  16, 1989, 
Texas  Gas  Transmission  Corporation, 
(Texas  Gas)  3800  Frederica  Street. 
Owensboro.  Kentucky  42301.  filed  in 
Docket  No.  CP89-1404-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  System  Supply  for  End-Users. 
Inc.  (System  Supply),  under  its  blanket 
authorization  issued  in  Docket  No. 
CP88-686-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 


Texas  Gas  would  perform  the 
proposed  interruptible  transportation 
service  for  System  Supply,  pursuant  to  a 
gas  transportation  agreement  dated 
November  11, 1988.  The  term  of  the 
transportation  agreement  is  from  the 
date  of  execution  by  System  Supply  and 
shall  continue  in  effect  month-to-month 
thereafter,  unless  terminated  upon  30 
days  written  notice  by  either  party. 
Texas  Gas  proposes  to  transport  on  a 
peak  day  up  to  30,000  MMBtu;  on  an 
average  day  up  to  20,000  MMBtu;  and  on 
an  annual  basis  7,300.000  MMBtu  for 
System  Supply.  Texas  Gas  proposes  to 
receive  the  subject  gas  from  exiting 
points  of  receipt  on  its  system  for 
transportation  and  redelivery  for  System 
Supply's  account  at  existing  points  of 
delivery  in  Arkansas,  Louisiana, 
Tennessee,  and  Mississippi.  The 
proposed  rate  to  be  charged  is  contained 
in  "Texas  Gas'  currently  effective  IT  rate 
schedule.  It  is  stated  that  the  ultimate 
recipients  of  the  gas  are  Ralston  Purina 
Co.  and  E.  I.  DuPont  De  Nemours  &  Co. 
It  is  further  stated  that  the  proposed 
transportation  is  being  rendered  through 
the  use  of  Texas  Gas'  existing  facilities. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self- 
implementing  provision  of  S  284.223(a)(1) 
of  the  Commission's  Regulations.  Texas 
Gas  commenced  such  self-implementing 
service  on  April  1, 1989,  as  reported  in 
Docket  No.  ST89-3023-000. 

Comment  date:  July  6. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Columbia  Gulf  Transmission 
Company 

[Docket  No.  CP89-1 399-000] 

Take  notice  that  on  May  15, 1989. 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  3805  West  Alabama, 
Houston,  Texas  77027,  filed  in  Docket 
No.  CP89-1399-000  a  request  pursuant  to 
§S  157.205  and  284.223  of  the 
Commission's  Regulations  (18  CFR 
157.205  and  284.223)  for  authorization  to 
transport,  on  an  interruptible  basis,  on 
behalf  of  Exxon  Corporation  (Exxon),  a 
marketer  of  natural  gas,  under  its 
blanket  certificate  issued  in  Docket  No. 
CP86-239-000,  all  as  more  fully  set  forth 
in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  Gulf  proposes  to  transport 
natural  gas  for  Exxon  on  an  interruptible 
basis,  pursuant  to  a  gas  transportation 
agreement  dated  February  19, 1988,  as 
amended.  It  is  stated  that  the  volume 
anticipated  to  be  transported  on  a  peak 
day  is  a  maximum  of  up  to  40,000 
MMBtu  equivalent  of  natural  gas  per 
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day.  an  average  day  of  up  to  25,000 
MMBtu  equivalent  of  natural  gas  per 
day,  and  up  to  14,600,000  MMBtu 
equivalent  of  natural  gas  on  an  annual 
basis.  Columbia  proposes  to  receive  the 
gas  in  St.  Mary,  Iberia  and  Cameron 
Parishes,  Louisiana,  and  proposes  to 
redeliver  the  gas  for  Exxon  to  points  in 
Vermilion  and  St.  Mary  Parishes. 
Louisiana.  Columbia  Gulf  states  that  this 
transportation  service  commenced  for 
Exxon  on  February  1, 1989,  pursuant  to 
the  120-day  automatic  provisions  of 
S  264.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-2305-4XX). 

Comment  date:  July  6, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Sdngray  Pipeline  Company 

[Docket  No.  CP89-1 396-000] 

Take  notice  that  on  May  15, 1989. 
Stingray  Pipeline  Company  (Stingray). 
P.O.  Box  1642.  Houston.  Texas  77251- 
1642.  filed  in  Docket  No.  CP89-1396-000 
a  request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Consolidated 
Fuel  Corporation  (Consolidated),  a 
marketer,  under  the  blanket  certificate 
issued  by  the  Commission's  Order  No. 
509.  pursuant  to  Section  7  of  the  Natural 
Gas  Act  corresponding  to  the  rates, 
terms  and  conditions  filed  in  Docket  No. 
RP89-70-000.  all  as  more  fully  set  forth 
in  the  request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Stingray  states  that  pursuant  to  a 
transportation  agreement  dated  March 
28. 1989.  under  ito  Rate  Schedule  ITS,  it 
proposes  to  transport  up  to  50,000 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  Consolidated.  Stingray 
states  that  it  would  transport  the  gas 
from  various  receipt  points  on  its  system 
as  shown  in  Exhibit  "A"  of  the 
transportation  agreement  and  would 
deliver  the  gas,  less  fuel  used  and 
unaccounted  for  line  loss,  to  Holly 
Beach  and  OXY-NGL  plant,  both 
located  in  Cameron  Parish,  Louisiana, 
and  Stringray-HIOS  Exchange  (EM- 
A330)  located  offshore  Texas. 

Stingray  advises  that  service  under 


§  284.223(a)  commenced  April  1, 1989,  as 
reported  in  Docket  No  ST89-3208. 
Stringray  further  advises  that  it  would 
transport  10,000  dt  on  an  average  day 
and  3.650,000  dt  annually. 

Comment  date:  July  6, 1989  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  El  Paso  Natural  Gas  Company 

[Docket  No.  CP89-1 391-000] 

Take  notice  that  on  May  15. 1989.  El 
Paso  Natural  Gas  Company  (El  Paso), 
Post  Office  Box  1492,  El  Paso,  Texas 
79978,  filed  a  request  for  authorization 
at  Docket  No.  CP89-1391-000.  pursuant 
to  S  9 157.205  and  284.223  of  the 
Conmiission's  Regulations  Under  the 
Natural  Gas  Act,  to  provide  interruptible 
transportation  service  for  Meridian  Oil 
Trading  Inc.  (Shipper),  under  its  blanket 
certificate  issued  at  Docket  No.  CP88- 
433-000,  all  as  more  fully  set  forth  in  the 
request  for  authorization  on  file  with  the 
Commission  and  open  for  public 
inspection. 

El  Paso  requests  authority  to  transport 
up  to  316,500  MMBtu  of  natural  gas  per 
day  for  Shipper  from  any  point  of  receipt 
on  El  Paso's  system  to  a  point  of 
delivery  at  the  borderline  between  the 
States  of  Arizona  and  California.  El 
Paso  states  that  the  estimated  daily  and 
annual  quantities  would  be  316,500 
MMBtu  and  115,522.500  MMBtu, 
respectively.  El  Paso  furthers  states  that 
transportation  service  under  §  284.223(a) 
conunenced  on  April  6. 1989.  as  reported 
at  Docket  No.  ST89-3332-000. 

Comment  date:  July  6, 1989  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Conmiission's  Procedural  Rules  (18 
CFR  365.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 


filing  a  protest  the  instant  request  shall 

be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Casbelt 

Secretary. 

[FR  Doc.  89-12883  Filed  5-26-89;  8  45  am] 
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IDocket  No*.  CS73-100-001,  tt  tL] 

RAIIA  Operating  Co^  Inc.  (Kansas  Gas 
Purchasing),  et  al.;  Applications  for 
Sman  Producer  Certificates 

May  22. 1969. 

Take  •  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  S  157.40  of  the 
Commission's  Regulations  thereunder 
for  a  small  producer  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  June  5, 
1989,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.11,  .214).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  CasheU, 
Secretary. 


■  This  notice  does  tto(  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


Docket  No. 


Date  filed 


Applicant 


CS73-1 00-001 .... 
CS74-147-005.... 


CS85-6»-001. 


'3-23-89 
«  4-27-89 


»  5-9-89 


RAMA  Operating  Co.,  Inc.  (Kansas  Gas  Purctfasing)  P.O.  Box  159.  Stafford.  Kansas  67578. 

Vernon  E.  Faulconer  Manvell  Petroleum.  Inc.:  Vemon  E.  Faulconer,  Inc.:  Fauiconor  Energy  Corporation:  Fauiconer  Jotnl 

Venture-1988  and  Faulconer  Energy  Joint  Venture-19e9  (Vemon  E.  Faulconer  Marwell  Petroleum,   Inc.:  Vemon  E. 

Faulconer,  Inc.;  Faulconer  Energy  Corporation  and  Faulconer  Jo«nt  Venture.1988)  P.O.  Box  7995,  Tyler,  Texas  75711. 
GKM  Oil  Company:  PEDCO  Resources  Company:  AFTAG,  Inc.;  MAO.  Petroleum,  Inc.,  and  Calumet  Petroleum  Umtted 

Partnership  (GKM,  Inc.),  7030  S.  Yale.  Suite  800,  Tulsa,  Oktahoma  74136. 
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Docket  No. 


CSe7-4 1-000.. 
CS89-20-000.. 
CS80-29-000.. 
CS89-30-000.. 
CS«»-31-000.. 


Oatafited 


*ii-28-ee 

•3-21-89 
'S-2-a9 
4-17-89 
4-25-89 


Applicant 


G«ner«l  AHantic  Reaoofces.  loc.  (ITR  Potrotaom,  Inc.).  410  17th  Street,  Suite  1400.  Denver,  Colorado  80202. 

Taufua  Mioerals,  Inc.,  •/«/.•  P.O.  Box  10528.  Midland,  Texas  79702. 

C.  Craifl  Folaon.  300  Crescent  Court  Suite  1350,  Dallas,  Texas  75201. 

T.G.C.  Oparabng.  Inc.,  14425  Torrey  Chase  Blvd ,  Ste.  190,  Houston,  Texas  77014. 

Caproch  CM  A  Gas,  Inc.  and  Caprock  Operating.  Inc.,  P.O.  Box  828,  Andrews,  Texas  79714. 


'  By  letter  dated  January  4, 


■  Dv  urn*  II...U  —WT  ^,  1989,  Applicant  adviswl  tfiat  It  has  taken  over  the  operations  for  Morrison-Austin  and  Kansas  Gas  Purehasina  Applicant  requeste  mat 
the  srwSl  pro*«arc«tlftM»  iSWMd  HiDocket  No.  CS73-100  that  currently  covers  sales  made  t>y  Kansas  Gas  Purchasmg  be  redesignated  m  the  name  of  RAMA 

°'^By'wSf  dated  April  24.  1989.  Applicant  requests  the  addition  of  Faulconer  Energy  Joint  Venture-1989  as  a  small  producer  certificate  co-hoWer  in  Docket  No. 

^^^B^  Wtw  dated  Februwy  14.  1989,  t»ceiv4d  February  21,  1989.  and  by  letter  dated  May  3,  1989,  received  May  5^  1969.  Appticanto  roquewst  that  »]«  stTtall 
oroduM^  Srtfiortek.  Docket  No  <»e^^8-000  be  amended  to  reflect  a  cfiange  in  name  from  GKM  Inc..  to  G^O*Com^ry  and  to  r«*ect  the  addition  ^ 
Sl^iSary  comS^nwa.  PEkS  RMOur^Company:  AFTAQ.  Inc.;  MACH  Petroleum.  Inc..  and  Calumef  Petroteum  Limited  Partnership,  as  certifica'e  co-hoWers.  The 

'^''^SmSSSd^HS^ISbSlM.rSi^^  Atlantic  Energy  Corporatton  (GAEC)  advised  that  it  had  '<^^J^JJ^i^j!:°*'>^-  •«■■  «*y  "»^,f«^ 

DecerS^  2l9e7^^iqu!Sed  thrt  the  small  producer  certificate  in  Docket  No.  CS87-41-000  be  redesignated  to  reflect  the  chaige  jn^'^n.On  Apn  28. 1989, 
oSSIwMttantic  ReSSrcShK^GARI)^^  the  oertificrte  be  redesignated  in  its  name,  statino  that  eflective  July  31,  1987,  GAEC  changed  its  name  to 

G^S  Attanbc  RoSSSrSoduction  Co..  SHchTin  turn,  changed  Us  name  toGAffi  effective  January  1  19*. 
^i  Th2  >n]S^;It^^  ftadhon  Febnjanr  1  1989  The  fillrMcMte  is  the  date  of  receipt  of  the  filing  fee. 

•  vZ  5?^^£Sjrt*EdSi3TtKc^^  John  Q.  M^abe.  Jr.;  RogeT  W.  McCabe;  Rozena  McCabe;  William  G.  McCabe;  and  Doris  R. 

^'^^^n'rie  appHcaiton  was  filed  on  AprM  13, 1989.  The  filing  date  is  the  date  of  receipt  of  the  fihng  fee. 


IFR  Doc.  8&-12886  Filed  5-28-^9;  8:45  amj 

MUJIM  COM  S717-01-M 


(Docket  No.  TIM9-1 1-20-000] 

Algonquin  Qm  TranwnlMion  Co; 
PropoMd  CfMngo  In  FERC  Qa«  Tariff 

May  23, 1989. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  May  18, 1988.  tendered  for  filing  to  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1  the  following  tariff  sheet: 

Proposed  to  b«  affective  May  1, 1969 

Thirty-third  Revised  Sheet  No.  203 
Twenty-first  Revised  Sheet  No.  211 
Sixteenth  Revised  Sheet  No.  214 

Proposed  to  Ite  effective  June  1, 1989 
Thirty-fourth  Revised  Sheet  No.  203 

Algonquin  states  that  pursuant  to 
section  7  of  Rate  Schedule  F-2,  section 
10  of  Rate  Schedule  STB  and  section  9  of 
Rate  Sche-iule  SS-III,  Algonquin  is  filing 
Thirty-third  Revised  Sheet  No.  203. 
Thirty-fourth  Revised  Sheet  No.  203. 
Twenty-first  Revised  Sheet  No.  211  and 
Sixteenth  Revised  Sheet  No.  214, 
respectively,  to  concurrently  track  rate 
changes  made  by  its  pipeline  suppliers. 
CNG  Transmission  Corporation  and 
Texas  Eastern  Transmission 
Corporation  in  the  services  underlying 
Algonquin's  Rale  Schedules  F-2,  STB 
and  SS-III. 

Algonquin  further  maintains  that  the 
effect  on  Rate  Schedule  F-2  due  to  the 
addition  of  the  take-or-pay  unit  charge 
in  CNGTs  underlying  service  is  to 
increase  the  commodity  rate  by  0.33 
cents  per  MMBtu.  Similarly.  Texas 
Eastern  has  flowed  through  CNGT's 


take-or-pay  unit  charge  through  its  Rate 
Schedules  SS-2  and  SS-3.  Texas 
Eastern's  Rate  Schedules  SS-2  and  SS-3 
are  the  imderlying  services  for 
Algonquin's  Rate  Schedule  STB  and  SS- 
III,  respectively.  The  effect  of  the  Texas 
Eastern  flow  through  of  CNGTs  take-or- 
pay  unit  charge  is  to  increase  the 
Injection  charge  by  0.33  cents  in 
Algonquin's  Rate  Schedules  STB  and 
SS-IU.  The  effect  of  CNGTs  Quarterly 
PGA.  to  be  effective  June  1, 1989,  is  to 
decrease  the  demand  charge  by  50.4 
cents  per  MMBtu  and  to  decrease  the 
commodity  charge  by  22.68  cents  per 
MMBtu. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  S9  385.214 
and  385,211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
May  31, 1989,  Protest  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room, 
Lois  D,  Cashell, 
Secretory. 
(FR  Doc.  89-12692  Filed  5-26-89;  8:45  am] 

BILUNO  COOC  S717-C1-M 


(Dockot  Nos.  RP89-3S-000  and  RP89-36- 
000] 

MIdwettom  Gat  Transmission 
Informal  Settlement  Conference 

May  23. 1989. 

Take  notice  that  two  informal 
settlement  conferences  will  be  convened 
in  the  above-indicated  proceedings.  An 
informal  settlement  conference  will  be 
held  on  May  31, 1989,  in  the  proceedings 
in  Docket  No.  RP89-35-000.  which 
involves  what  previously  has  been 
Icnown  as  Midwestern  Gas 
Transmission  Company's  southern 
system.  The  second  conference  will  be 
held  on  June  1, 1989.  in  the  proceedings 
in  Docket  No,  RP89-36-000.  which 
involves  Midwestern  Gas  Transmission 
Company's  former  northern  system  that 
will  be  operated  in  the  future  by  Viking 
Gas  Transmission  Company. 

The  conferences  will  commence  on 
the  respective  dates  at  10:00  a.m.  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  is  invited  to  attend.  Persons 
wishing  to  become  a  party  must  move  to 
intervene  and  receive  intervener  status 
ptu'suant  to  the  Commission's 
regulations  (18  CFR  385.214). 

For  additional  information,  contact 
Gary  Denkinger,  (202)  357-8515.  or  Anne 
J.  King,  (202)  357-8646. 
Lois  D.  Cashell, 
Secretary- 

[FR  Doc.  89-12697  Filed  5-26-89:  8:45  am] 
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[Docket  Na  7089-2-27-000] 

North  Penn  Gas  Co^  Proposed 
Changes  in  FERC  Gas  Tariff 

May  23, 1989. 

Take  notice  that  North  Penn  Gas 
Company  (North  Penn)  on  May  18, 1989, 
tendered  for  filing  Ninety-Third  Revised 
Sheet  No.  PGA-1  to  its  FERC  Gas  Tariff 
First  Revised  Volume  No,  1, 

North  Penn  states  that  this  tariff  sheet 
is  filed  pursuant  to  section  14  of  the 
General  Terms  and  Conditions  of  North 
Penn's  FERC  Gas  Tariff  to  reflect 
changes  in  the  cost  of  gas  for  the  period 
]une  1, 1989  tlirough  August  31, 1989  and 
is  proposed  to  be  effective  June  1, 1989, 
The  proposed  change  reflects  an 
increase  in  the  average  cost  of  gas  for 
the  G-1  Rate  Schedule  of  90,973^  per 
Mcf. 

North  Penn  requests  waiver  of  the 
Commission's  Riiles  and  Regulations 
pertaining  to  the  thirty-day  notice 
requirement  stating  that  it  did  not 
receive  its  suppliers'  changes  in  rates  in 
order  to  make  a  timely  filing. 

While  North  Penn  believes  that  no 
ether  waivers  are  necessary  in  order  to 
permit  this  filing  to  become  effective 
June  1. 1989,  as  proposed.  North  Penn 
respectfully  requests  waiver  of  any  of 
the  Commission's  Rules  and  Regulations 
as  may  be  required  to  permit  tills  filing 
to  become  effective  Jime  1. 1989.  as 
proposed. 

Copies  of  this  letter  of  transmittal  and 
all  enclosures  are  being  mailed  to  each 
of  North  Penn's  jurisdictional  customers 
and  State  Commissions  shovim  on  the 
attached  service  lisL 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  ivith  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (16  CFR  385,211, 
385.214).  All  such  motions  or  protests 
should  be  Med  on  or  before  May  31, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubUc  inspection. 
Lois  D.  CasfaaU, 
Secretary. 

[FR  Doc.  89-12693  Filed  5-26-89;  8:45  amj 
BILUNO  COOE  e7i7-ei-«i 


[  Docket  No.  ES8»-22-O00] 
PadfiCorp;  Application 

May  22, 1989. 

Take  notice  that  on  May  12, 1989, 
PacifiCorp  filed  its  application  with  the 
Federal  Energy  Regulatory  Commission, 
pursuant  to  section  204  of  the  Federal 
Power  Act,  seeking  an  order  either 
authorizing  PacifiCorp  to  issue  and  sell 
its  commercial  paper  in  the  U.S.  or 
overseas  from  time  to  time  through  June 
30, 1992,  in  aggregate  principal  amounts 
outstanding  not  to  exceed  $375,000,000 
at  any  one  time  or  disclaiming 
jurisdiction  over  the  proposed  issuances 
pursuant  to  section  204(f)  of  the  Federal 
Power  Act. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20428  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  7, 1989.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CaaheO. 
Secretary. 

[FR  Doc.  89-12685  Filed  5-26-89;  8:45  am] 
BILUNO  CODE  6717-OMI 


[Docket  No.  SA89-6-000] 

Rotherwood  Eastex  Gas  Storage 
Services;  Petition  for  Adjustment 

May  23. 1989. 

Take  notice  that  on  March  31. 1989, 
Rotherwood  Eastex  Gas  Storage 
Services  (Rotherwood  Eastex),  pursuant 
to  section  502(c)  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).  filed  a 
petition  for  adjustment  from 
§  284  123(b)(l)(ii)  of  the  Commission's 
regulations  to  permit  Rotherwood 
Eastex  to  base  its  rates  for  NGPA 
section  311(a)  transportation  services  on 
a  rate  contained  in  its  tariff  currently  on 
file  with  the  Railroad  Commission  of 
Texas  (Texas). 

Rotherwood  Eastex  states  that  the  gas 
will  be  transported  under  transportation 
agreements  providing  for  rates  not 
greater  than  comparable  intrastate 
service  as  reflected  in  rates  filed  with 
Texas.  Rotherwood  Eastex  farther  states 
that  its  intrastate  rate  is  a  maximum  of 


SO.IO  per  MMBtu.  Rotherwood  Eastex 
submits  that  §  284.123(b)(l)(i!)  of  the 
Commission's  regulations  allows  an 
intrastate  pipeline  to  elect  to  charge  a 
rate  filed  with  the  appropriate  state 
agency  for  section  311(a)  transportation 
if  the  service  is  comparable. 
Rotherwood  Eastex  states  that  the 
Commission  has  interpreted  comparable 
service  to  refer  to  city  gate  service. 
Since  it  does  not  render  city  gate 
service.  Rotherwood  Eastex  states  that 
it  is  requesting  this  adjustment  to  permit 
it  to  base  its  rates  on  its  tariff  on  file 
with  Texas. 

Rotherwood  Eastex  states  that  it  will 
requesi  Texas  to  make  a  determination 
that  the  rate  it  has  on  file  with  Texas  is 
cost-based  and  fair  and  equitable  within 
30  days  of  the  date  the  Commission 
grants  its  adjustment.  Rotherwood 
Eastex  states  that  it  will  notify  the 
Commission  of  the  rate  approved  by 
Texas.  If  that  rate  is  less  than  the  rate 
requested  herein,  Rotherwood  Eastex 
will  refund  any  amounts  collected  for 
section  311(a)(2)  service  that  are  in 
excess  of  the  maximum  rate  approved 
by  Texas.  Rotherwood  Eastex  states 
that  it  is  seeking  an  adjustment  in  order 
to  prevent  special  hardship  and  inequity 
that  would  otherwise  result  from  being 
forced  to  submit  a  S  284.123(b)(2)  filing, 
and  to  avoid  unnecessary  dual  agency 
review. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  Subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  adjustment 
proceeding  must  file  a  motion  to 
intervene  in  accordance  with  the 
provisions  of  such  Subpart  K.  All 
motions  to  intervene  must  be  filed 
within  15  days  after  publication  of  this 
notice  in  the  Federal  Register.  The 
petition  is  on  file  with  the  Commission 
and  is  available  for  public  inspection. 
Lois  D.  CasbeU. 
Secretary. 
[FR  Doc  89-12681  Filed  5-26-89;  8:45  am] 

BILUNG  CODE  S717-01-M 


[Docket  No.  TQ89-4-29-002] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Filing 

May  23,  1989. 

Take  notice  that  on  May  17, 1989, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  filed  a  letter 
stating  that  it  is  willing  to  suspend 
collection  of  the  transition  gas  cost 
balance  effectve  May  1, 1989,  and  to 
defer  resolution  of  the  issue  of  carrying 
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charges  on  such  balance  until  a 
Conimisslon  order  addressing  carrying 
charges  is  issued  on  its  pending 
Stipulation  and  Agreement  flled  April  3. 
1989,  in  Docket  Nos.  RP88-e8,  et  al. 

Transco  states  that  by  order  issued 
May  10, 1989,  the  Commission  accepted 
its  tarifif  sheets  but  rejected  Transco's 
proposal  in  its  April  10, 1989  supplement 
to  suspend  the  collection  of  its  transition 
gas  cost  balance  effective  May  1, 1989. 
Transco  states  that  the  Commission 
stated,  among  other  things,  that 
Transco's  proposal  to  accrue  carrying 
charges  on  the  unrecovered  transition 
gas  cost  balance  is  inconsistent  with 
Commission  practice,  but  that  it  would 
reconsider  Transco's  proposal  if 
Transco  is  willing  to  forgo  collection  of 
carrying  charges  during  the  period  it 
voluntarily  elects  to  suspend  collection 
of  the  transition  gas  cost  balance. 

Transco  states  that  this  instant 
proposal  is  contingent  upon  Commission 
recognition  that  Transco  shall  have  a 
full  12-month  collection  period 
remaining  to  it  at  such  time  as  Transco 
is  permitted  to  recommence  collection  of 
the  transition  cost  balance  subject  to  the 
outcome  in  Docket  Nos.  TA85-3-29,  et 
al. 

Transco  states  that  It  is  serving  copies 
of  this  letter  to  its  customers.  State 
Commissions,  and  interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  %vith  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE. 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  [18  CFR  385.214. 385.211 
(1988).]  All  such  protests  should  be  filed 
on  or  before  May  31, 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  the 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
LoU  O.  Cashall. 
Secretary. 

[FR  Doc.  88-12894  Filed  5-26-S9:  8:45  am] 
■iLUNa  coot  •Tir-OI-M 

[Docket  No.  TOM-3-49-001] 

Wllllaton  Basin  Interstate  Pipeline  Co.; 
Compliance  to  Purchased  Qas  Cost 
Adjustment  Letter  Order 

May  23. 1989. 

Take  notice  that  on  May  17. 1989. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin],  Suite  200, 


304  East  Rosser  Avenue,  Bismarck. 
North  Dakota  58501,  tendered  for  filing 
Substitute  Third  Revised  Eighth  Revised 
Sheet  No.  IIB  to  Volume  No.  2  of  its 
FERC  Gas  Tariff  in  compliance  with  the 
Commission's  Office  of  Pipeline  and 
Producer  Regulation  Letter  Order  issued 
on  April  26, 1989.  The  Letter  Order 
accepted  the  instant  tariff  sheet 
effective  May  1. 1989,  but  directed  the 
Company  to  refile  said  tariff  sheet  to 
reflect  a  change  in  the  tariff  sheet 
pagination. 

Any  person  desiring  to  protest  should 
file  a  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426,  in  accordance  with  Ruleit  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  365.214).  All  such  protests  should  be 
filed  on  or  before  May  31, 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  flle  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  CasheU, 
Secretary. 
(FR  Doc.  69-12695  Filed  5-26-89;  8:45  am] 

MLUHQ  COOC  niT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3S77-8] 

Science  Advisory  Board 

Environmental  Engineering  Committee 
Toxics  Treatat>lllty  Sut>commlttee; 
Open  Meeting.  June  22-23, 1989 

Under  Pub.  L  92-463.  notice  is  hereby 
given  that  the  Science  Advisory  Board's 
Environmental  Engineering  Committee 
(EEC),  Toxics  Treatability 
Subcommittee,  will  meet  June  22-23. 
1989  in  the  Andrew  W.  Briedenbach 
Environmental  Research  Center.  EPA 
Risk  Reduction  Engineering  Laboratory, 
Conference  Room,  Number  107,  26  West 
Martin  Luther  King  Drive,  Cincinnati, 
Ohio  45218.  The  meeting  will  begin  at 
8:30  a.m.  on  Thursday,  and  Friday,  and 
adjourn  no  later  than  6:00  p.m. 

The  purpose  of  the  meeting  is  to 
review  the  Environmental  Protection 
Agency's,  Risk  Reduction  Engineering 
Laboratory's  Toxics  Treatability  and 
Toxicity  Reduction  Program.  Topics  to 
be  discussed  include  aerobic  and 
anaerobic  treatability  protocols  and 
data  on  inhibition  and  degradation  of 


toxic  organics,  treatability  testing 
procedures  and  data  for  sorption  and 
volatilization  in  conventional 
wastewater  treatment,  fate-in-treatment 
data  bases  (primary  activated  sludge 
treatment  and  fate  in  anaerobic 
digesters),  modeling  approach  for 
integrating  removal  mechanisms  into  an 
overall  predictive  model  on  the 
activated  sludge  process,  municipal  and 
industrial  Toxicity  Reduction  Evaluation 
(TRE)  and  case  history  data,  and  TRE 
proposed  health  effect  toxicity  reduction 
study. 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  further 
information  on  the  meeting  or  those  who 
wish  to  submit  written  comments  should 
contact  Dr.  K.  ]ack  Kooyoomjian, 
Executive  Secretary,  Science  Advisory 
Board,  (AlOl-F),  U.S.  Environmental 
Protection  Agency,  Washington,  DC 
20460,  at  202/382-2552  by  June  14. 1989. 
Seating  at  the  meeting  will  be  on  a  first 
come  basis. 

Dated:  May  17, 1989. 
Donald  G.  Barnes. 
Director,  Science  Advisory  Board. 
(FR  Doc.  89-12793  Filed  5-26-89:  8:45  am] 
WLUNO  CODE  eseo-w-M 


[OPTS-51733;  FRL-3577-51 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Premanufacture 
Notices 

AOENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  19  such  PMNs  and  provides  a 
summary  of  each. 

DATES:  Close  of  Review  Periods: 

P  89-672— July  29. 1989. 

P  89-673,  89-674,  89-675,  89-676,  89- 
677,  89-678,  89-679,  89-680— July  30, 
1989. 

P  89-681— July  31, 1989. 

P  89-682,  89-683,  89-684,  89-685.  89- 
686,  89-687.  89-688,  89-689,  89-690— 
August  1, 1989. 

Written  comments  by: 

P  89-672— June  29, 1989. 
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P  89-673,  89-674,  89-675,  89-676,  89- 
677,  89-678,  89-679,  89-680— June  30, 
1969. 

P  89-681— July  1, 1989. 

P  89-682,  89-683,  89-684,  89-685,  89- 
686,  89-587,  89-688,  89-689,  89-690— July 
2. 1989. 

ADDRESS:  Written  comments,  identiBed 
by  the  document  control  number 
"(OPTS-51733J"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790).  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Room  L-lOO,  Washington,  DC  20460, 
(202)  382-3532. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  EB-44. 401 M 
Street.  SW.,  Washington.  DC  20460, 
(202)  554-1404.  TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

P 89-672 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  polymer. 

Use/Production.  (S)  Flexiblizer  in  a 
general  industrial  powder  coating.  Prod, 
range:  25.000-100.000  kg/yr. 

P  89-673 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Modified  polyolefin. 

Use /Production.  (G)  Impact  modifier. 
Prod,  range:  Confidential. 

P 89-674 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical  (G)  Modified  polyolefin. 

Use/Production.  (G)  Impact  modifier. 
Prod,  range:  Confidential. 

P  89-675 

Manufacturer.  The  Dow  Chemical 
Company. 

Chemical.  (G)  Modified  polyolefin. 

Use /Production.  (G)  Impact  modifier. 
Prod,  range:  Confidential. 

P 89-876 

Manufacturer.  Arizona  Chemical 
Company. 

Chemical.  (G)  C4-C6  naphtha  polymer 
with  substituted  terpene  resin. 


Use /Production.  (G)  Resin  for  use 
adhesives.  Prod,  range:  Confidential. 

P  89-677 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyesterimide. 

Use /Production.  (G)  Electrical 
insulation  coating.  Prod,  range: 
Confidential. 

F  89-678 

Importer.  Olin  Corporation. 

Chemical.  (G)  Esters  of  a 
polyhydroxyspirobiindane  and  2-diazo- 
l-naphthoquinone-5-sulfonyl  chloride. 

Use/Import.  (S)  Production  of  plastic 
photoresist.  Import  range:  Confidential. 

Toxicity  Data:  Acute  oral  toxicity: 
LD50  >  5.000  MG/KG  species  (Rat). 
Skin  irritation:  negligible  species 
(Rabbit).  Mutagenicity:  negative. 

P  89-679 

Manufacturer.  Confidential. 

Chemical.  (G)  Polydimethylsiloxane 
poly]oxyalkene)  ether. 

Use /Production.  (G)  Paint  additives. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  8.900  MG/KG  species  (Rat).  Eye 
irritation:  none  species  (Rabbit).  Skin 
irritation:  negligible  species  (Rabbit). 

F89-6a0 

Manufacturer.  Amoco  Chemical 
Company. 

Chemical.  (G)  Polycycloaliphatic 
esters. 

Use /Production.  (S)  Oil  production 
well  treatment  chemical.  Ftod.  range: 
Confidential. 

P  89-681 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrenated  acrylate 
methacrylate  polymer. 

Use /Production.  (G)  Dispersively 
applied  coating  formulation.  Prod,  range: 
250,000-400,000  kg/yr. 

P89-682 

Im.porter.  Nacase  America 
Corporation. 

Chemical.  (S)  3-(4-diethylamino)-2- 
melhylphenyi)-6-(diethylamino)-3-(4- 
(dimethylaniino)penyl)-l-(3H)- 
isobenzofluranone. 

Use/Import.  (G)  Color  former.  Import 
range:  Confidential. 

P 89-683 

Importer.  Nacase  American 
Corporation. 

Chemical.  (S)  6'-(dipentylamino]-3'- 
methyl-2'-(phenylamino)- 
spiro(isobenzofuran-l(3H)- 
9'(9H)xanthene)-3-one. 

Use/Import.  (G)  Color  former.  Import 
range:  Confidential. 


P  89-684 

Importer.  Nagase  America 
Corporation. 

Chemical.  (S)  2'-((2- 
chlorophenyl)amino)-6'-{N- 
ethoxylamino)-spiro(isobenzofuran- 
l(3H)-9'(9H)xanthen)-3-one. 

Use/Import.  (G)  Color  former.  I.T.port 
range:  Confidential. 

P89-685 

/.T7/7orter,Shin  Etsu  Silicones  of 
American.  Inc. 

Chemical.  (G)  Organopolysiloxane. 

Use/Import.  (S)  Coating  for  release 
paper  &  rubber  compounds.  Import 
range:  500-800  kg/yr. 

P89-686 

Importer  Shin-Etsu  Silicones  of 
American.  Inc. 

Chemical.  (G)  Carboxyl  modified 
organoploysiloxane. 

Use /Import  (S)  Textile  and  lubricant 
agent.  Import  range:  500-1,000  kg/yr. 

P 89-687 

Importer.  Shin-Etsu  Silicones  of 
American.  Inc. 

Chemical.  (G)  Modified  organo 
siloxane  Quid. 

Use/Import  (G)  Addition  into  plastics 
for  release.  Import  range:  500-1.000  kr/ 
yr. 

P89-688 

Importer.  Shin-Etsu  Silicones  of 
America,  Inc. 

Chemical.  (G)  Cured  organo 
polysiloxane. 

Use/Import.  (G)  Coated  silicone  film. 
Import  range:  500-2,000  kr/yr. 

P89-689 

Importer.  EM  Science. 

Chemical  (G)  Non-toxic  amine. 

Use/Import.  (G)  Component  of  a 
solution  for  water  determination.  Import 
range:  Confidential. 

P89-690 

Manufacturer.  Confidential. 

Chemical.  (G)  Heterocyclic  amine 
ester. 

Use/Production.  (G)  Pigment 
dispersion  vehicle.  Prod,  range: 
Confidential. 

Dated:  May  22. 19B9. 
Steven  Newburg-Rlnn. 

Acting  Director.  Information  Management 
Division.  Office  of  Toxic  Substances. 
[FR  Doc.  89-12787  Filed  5-26~aO;  8:45  am] 
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tOPTS-51732;  FnL-3577-71 

Toxic  and  Hazardoua  SubatancM; 
Certain  Chemlcala  Premanufacture 
Noticea 

AOiNCV:  Environmental  Protection 

Agency  (EPA). 

ACnoft;  Notice. 

•UMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1963  (48 
FR  21722).  This  notice  announces  receipt 
of  98  such  PMNs  and  provides  a 
summary  of  each. 
DAT! t:  Close  of  Review  Periods: 

P  89-573— June  28, 1989. 

P  89-574.  89-«75.  89-576.  89-577— July 
1.1989. 

P  89-578— )une  26. 1989. 

P  89-579— July  1, 1989. 

P  89-580,  89-581,  89-582,  89-583,  8fr- 
584.  89-585.  89-586— July  2. 1989. 

P  89-587— July  4. 1989. 

P  89-588,  89-589-Iuly  2, 1989. 

P  89-590.  89-591.  89-592,  89-593— July 
3,1989. 

P  89-594.  89-595.  89-596— July  4, 1989. 

P  89-597.  89-598— July  5, 1989. 

P  89-599.  8»-e00— July  8. 1989. 

P  89-601.  89-602— July  9, 1989. 

P  89-604.  89-605.  89-606.  89-607.  89- 
608— luly  10. 1989. 

P  89-609.  89-610.  89-611.  89-612.  89- 
613.  89-614.  89-615— July  11. 1989. 

P  89-816— July  10. 1989. 

P  89-617.  89-6ia  89-619.  89-620.  89- 
621.  89-822- July  15. 1989. 

P  89-623,  89-624.  89-625.  89-626.  89- 
627.  89-628.  89-629,  89-630,  89-631.  89- 
632.  89-633.  89-634— July  16. 1989. 

P  89-635.  89-636.  89-637— July  17, 
1989. 

P  89-638.  89-639.  89-840.  89-641.  89- 
642.  89-643,  89-644— July  18. 1989. 

P  89-645,  89-646,  89-647,  89-648.  89- 
649— July  19. 1989. 
P  89-650— July  22. 1989. 
P  89-651— July  19. 1989. 
P  89-652— July  22. 1989. 
P  89-653,  89-654— July  19, 1989. 
P  89-655.  89-656— July  22, 1989. 
P  89-657,  89-658,  89-859,  89-660— June 

20, 1989. 

P  89-661— July  22,  1989. 

P  89-662— July  23, 1989. 

P  89-663.  89-664— July  22. 1989. 

p  89-665— July  24, 1989. 

P  89-666.  89-667— July  25. 1989. 

P  89-668— July  26. 1989. 


P  88-669.  89-670— July  25. 1989. 

P  89-671— July  29, 1989. 

Written  comments  by: 

P  89-573— May  29, 1989. 

P  89-574,  89-575.  89-576.  89-577— June 
1. 1989. 

P  89-578— May  27. 1989. 

P  89-579— June  1. 1989. 

P  89-580.  89-581,  89-582,  89-583.  89- 
584,  89-585,  89-586— June  2, 1989. 

P  89-587— June  4, 1989. 

P  89-588,  89-580— June  2, 1989. 

P  89-590.  89-591.  89-592,  89-593— June 
3,1989. 

P  89-594,  89-595,  89-596— June  4. 1989. 

P  89-597.  89-598— June  5, 1989. 

P  89-599,  89-600— June  8, 1989. 

P  89-601,  89-602— June  9, 1989. 

P  89-804.  89-605.  89-606. 89-607.  89- 
608— June  10, 1989. 

P  89-809.  89-610,  89-611, 89-612.  89- 
613,  89-814,  89-615— June  11, 1989. 

P  89-616— June  10, 1989. 

P  89-617,  89-618,  89-<}19.  89-620.  89- 
621,  89-622— June  15, 1989. 

P  89-623.  89-624.  89-625.  89-626,  89- 
627,  89-628.  89-629,  89-630.  89-631, 89- 
632.  89-633,  89-634— June  16, 1989. 

P  89-635,  89-636,  89-637— June  17, 
1989. 

P  89-638,  89-639,  89-640,  89-641,  89- 
642.  89-643,  89-644— June  18, 1989. 

P  89-645,  89-646,  89-647,  89-848,  89- 
649-June  19, 1989. 

P  89-650— June  22. 1989. 

P  89-651— June  19, 1989. 

P  89-852— June  22, 1989. 

P  89-653.  89-654— June  19, 1989. 

P  89-655,  89-656— June  22, 1989. 

P  89-657,  89-658,  89-659,  89-660— June 
21, 1989. 

P  89-661— June  22, 1989. 

P  89-662— June  23, 1989. 

P  89-663.  89-664— June  22. 1989. 

P  89-665— June  24. 1989. 

P  89-666,  89-667— June  25, 1989. 

P  89-668— June  26. 1989. 

P  89-669.  89-670— June  25. 1989. 
P  89-671— June  29. 1989. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-51732)"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Room  I^lOO,  Washington,  DC  20460, 
(202)  382-3532. 
FOR  FURTHER  INFORMATION  CONTACT 

Michael  M.  Stahl,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency.  Rm.  EB-44.  401  M 
Street,  SW..  Washington,  DC  20460, 
(202)  554-1404,  TDD  (202)  554-0551. 
SUPPI^MENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 


version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

P 89-573 

Importer.  Shin-Estu  Silicones  of 
America,  Inc. 

Chemical.  (G)  Organosilane. 

Use/Import.  (G)  Contained  use  in  an 
article.  Import  range:  200-3,000  kg/>T. 

P  89-574 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  &  Co.,  Inc. 

Chemical.  (G)  Substituted  acrylic 
polymer. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P  89-575 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  &  Co..  Inc. 

Chemical.  (G)  Substituted  acrylic 
polymer. 

Use /Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P  89-576 

Importer.  Alcan  Chemicals. 

Chemical.  (G)  Metal  salt  of  a  comple> 
inorganic  oxyacid. 

Use/Import.  (S)  Flame  retardant. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.0  G/KG  8pecies(Rat). 

P 89-577 

Importer.  Alcan  Chemicals. 

Chemical.  (G)  Metal  salt  of  a  complex 
inorganic  oxyacid. 

Use/Import.  (S)  Flame  retardant. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.0  G/KG  species  (Rat). 

P 89-578 

Manufacturer.  Confidential. 
Chemical.  (G)  Polyurethane. 
Use /Production.  (G)  Resin  for  molded 
parts.  Prod,  range:  Confidential. 

P  89-579 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  neutralized 
hydroxyl  dialkyl  phosphorus  dithiate. 

Use/Production.  (G)  Industrial 
lubricant  and  engine  oil  additive.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  3.6  G/KG  species  (Rat).  Acute 
dermal  toxicity:  LD50  >  2  G/KG  species 
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(Rabbit).  Eye  irritation:  moderate 
species  (Rabbit).  Skin  irritation:  strong 
species  (Rabbit).  Mutagenicity:  negative. 

P 89-580 

Manufacturer.  Minnesota  Mining  & 
Manufacturing  Co. 

Chemical.  (G)  Tertiary  amine  catalyst. 

Use/Production.  (S)  Resin  catalyst  in 
a  tape.  Prod,  range:  Confidential. 

P  89-581 

Manufacturer.  Minnesota  Mining  & 
Manufacturing  Co. 

Chemical.  (C)  Choloride  substituted 
tertiary  amine. 

Use/ Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P89-582 

Manufacturer.  Minnesota  Mining  & 
Manufacturing  Co. 

Chemical.  (G)  Tertiary  amine. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential 

P 89-583 

Importer.  Eastman  Kodak  Company. 

Chemical.  (G)  Substituted  polycyclic 
acid  derivative. 

Use/Import.  (G)  Chemical 
intermediate.  Import  range:  8,000-14,000 
kg/yr. 

F89-584 

Importer.  Confidential. 

Chemical.  (G)  Styrene-acrylic 
copolymer. 

Use/Import.  (S)  Acrylic  resin.  Import 
range:  Confidential. 

P 89-585 

Manufacturer.  Confidential. 

Chemical.  (S)  2,2-methyl-l,3- 
propanediol;  2-ethyl-2-(hydroxymethyl)- 
1,3-propanediol;  benzene  acid;  1,3- 
benzofuranedione;  1,3- 
benzenedicarboxylic  acid;  trans- 
bytanedioic  acid;  hexandioic  acid. 

Use/Production,  (s)  Polymer  for  paint 
coating.  Prod,  range:  100.000-250.000  kg/ 

yr. 

P 89-586 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  acrylic 
polymer. 

Use/Production.  (G)  Open, 
nondisperse  use.  Prod,  range:  15,000- 
100,000  kg/yr. 

P  89-587 

Manufacturer.  E.  I.  Du  Pont  De 
Nemours  4  Co.,  Inc. 

Chemical.  (G)  Poly(substituted- 
phenyl)methane  dimer. 

Use /Production.  (G)  Antihalation 
masking  dye.  Prod,  range:  Confidential. 


P  89-588 

Manufacturer.  Confidential. 

Chemical.  (G)  Poly(acrylonitrile-co- 
styrene-co-vinylidene  chloride). 

Use/Froduction.  (G)  Polyurethane 
foam.  Prod,  range:  Confidential. 

P 89-589 

Manufacturer.  Confidential. 

Chemical.  (G)  Penta-alkyl, 
alkylaminoalkyl  substituted 
piperazinones. 

Use/Production.  (G)  Stabilizer.  Prod 
range:  Confidential. 

P  89-590 

Importer.  Confidential 

Chemical.  (G)  'atty  acids,  esters  with 
pentaerythritol,  reaction  products  with 
diisocyanate. 

Use/Import.  (S)  Transfer  agent.  Import 
range:  Confidential. 

P 89-591 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  &  Co.,  Inc. 

Chemical.  (G)  Ethylene  interpolymer. 

Use/Production.  (S)  Polymer  for 
general  industrial  use.  Prod,  range: 
Confidential. 

P 89-592 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  &  Co.,  Inc. 

Chemical.  (G)  Ethylene  interpolymer. 

Use /Production.  (S)  Polymer  for 
general  industrial  use.  Prod,  range: 
Confidential. 

P  89-593 

Manufacturer  Confidential. 

Chemical.  (G)  Reaction  product  of 
sodium  metabisulfite  with  polymer  of 
polyalkylene  glycol;  alkyldiol;  and 
monocyclic  dicarboxylic  acid,  dialkyl 
ester. 

Use/Production.  (G)  Dispersive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50 15.6  G/KG  species(Rat).  Static 
acute  toxicity:  LC50  >  1,000  MG/KG 
time  96  H  species(Fathead  Minnow).  Eye 
irritation:  none  species(Rabbit).  Skin 
irritation:  negligible  species(Rabbit). 
Skin  sensitization:  negative 
species(Guinea  Pig). 

P  89-594 

Manufacturer.  Confidential. 
Chemical.  (G)  Modified  polyamide. 
Use/Production.  (G)  Coatings  and 
inks.  Prod,  range:  Confidential. 

P  89-595 

Manufacturer.  Confidential. 

Chemical.  (G) 
(Alkyiaminoarylalkylidenyl) 
pyrazolinone. 


Use/Production.  (G)  Conatined  use  in 
an  article.  Prod,  range;  1,150-1,600  kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  MG/KG  species(Rat). 
Acute  dermal  toxicity  LD50  >  2.000 
MG/KG  species(Rabbit).  Eye  imtafion: 
slight  species(Rabbit).  Skin  irritation: 
slight  species(Rabbit). 

P  89-596 

Manufacturer  E.I.  Du  Pont  De 
Nemours  &  Co.,  Inc. 

Chemical.  (G)  Alkylene  glycol 
terephthaiate  and  substituted  benzoale 
esters. 

Use/Production.  (S)  Isolated 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  MG/KG  speciesfRat).  Eye 
irritation:  slight  specie8(Rabbit).  Skin 
irritation:  slight  species(Rabbit).  ■ 

P  89-597 

Manufac-  "»r  Confidential. 

Chemical  (G)  Styrenated  acrylic 
modified  polyester. 

Use/Production.  (G)  Paint.  Prod, 
range:  Confidential. 

P  89-598 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  &  Co.,  Inc. 

Chemical.  (G)  Substituted  ethylene 
copolymer. 

Use /Production.  (G)  Binder.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5,000  MG/KG  species(Rat). 
Inhalation  toxicity:  LC50  >  3,100  MG/ 
M3  species(Rat).  Eye  irritation:  slight 
species(Rabbit).  Skin  irritation:  slight 
species  (Rabbit).  Skin  sensitization: 
negative  species(Guinea  Pig). 

P89-599 

Manufacturer.  Monsanto  Company, 
Inc. 

Chemical.  (G)  Adipic  acid 
hexamethylenediamine  polymer  mod. 
and  with  hydrocarbon  elast. 
-     Use/Production.  (S)  Molded  electrical 
and  automative  part.  Prod,  range: 
Confidential. 

P 89-600 

Importer.  Wacker  Chemicals  (USA), 
Inc.  „ 

Chemical.  (G)  Vinyl  alcohol  alkeny! 
alcohol  copolymer. 

Use/Import.  (S)  Cobinder  for  page 
coatings.  Import  range:  Confidential. 

P 89-601 

Manufacturer.  Confidential. 

Chemical  (G)  Fatty  amine 
condensate. 

Use /Product  ion.  (G)  Emulsified 
additive.  Prod,  range;  Confidential. 


i 
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P89-6Q2 

Manufacturer.  Confidential. 

Chemical  (G)  Polyester  with 
propylene  glycol. 

Use /Production.  (G)  Industrially  used 
coating  with  an  open  use.  Prod,  range: 
Confidential. 

P89-604 

Manufacturer.  White  Chemical 
Corporation. 

Chemical  (G)  Malemine  phosphate. 

Use /Production.  (G)  Flame  retardant 
for  textiles,  paper  polymers.  Prod,  range: 
113,000-163,000  kg/yr. 

P88-605 

Manufacturer.  Sancor  Industries,  Inc. 

Chemical  (G)  Polyurethane  based  on 
polyols,  polyisocyanates  and 
polyamines. 

Use /Production.  (G)  Coating.  Prod, 
range:  Confidential. 

P89-60e 

Manufacturer.  Confidential. 
Chemical  (G)  Epoxy-phenolic  resin. 
Use/Production.  (G)  Containing 
coating.  Prod,  range:  Confidential. 

P  89-607 

Manufacturer.  Confidential. 

Chemical  (G)  Substituted 
polyhydroxy  benzene  derivative. 

Use /Production.  (G)  Metal  treatment 
chemical.  Prod,  range:  Confidential. 

Toxicity  Data.  Eye  irritation: 
moderate. 

P89-608 

Manufacturer.  Confidential. 

Chemical  (G)  Substituted 
polyhydroxy  aromatic  compound. 

Use /Production.  (G)  Metal  tratment 
for  corrosion  protection  and  paint.  Prod, 
range:  Confidential. 

P89-609 

Manufacturer.  Minnesota  Mining  & 
Manufacturing  Co. 

Chemical  (G)  Fluorinated  acid 
fiuorides. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P89-«10 

Manufacturer.  Minnesota  Mining  & 
Manufacturing  Co. 

Chemical  (G)  Fluorinated  acid 
fluoride. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P8»-611 

Manufacturer.  Minnesota  Mining  & 
Manufacturing  Co. 

Chemical  (G)  Fluorinated  alkanol. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  Confidential. 


P8»-«12 

Manufacturer.  Minnesota  Mining  & 
Manufacturing  Co. 

Chemical  (G)  Fluorinated  alkanol. 

Use /Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P8»-613 

Manufacturer.  Minnesota  Mining  & 
Manufacturing  Co. 

Chemical  (G)  Fluorinated  acrylic 
monomer. 

Use /Production.  (S)  Monomer  for 
polymeric  coating.  Prod,  range: 
Confidential. 

P  89-614 

Manufacturer.  Miimesota  Mining  & 
Manufacturing  Co. 

Chemical  (G)  Fluorinated  acrylic 
monomer. 

Use/Production.  (S)  Monomer  for 
polymeric  coating.  Prod,  range: 
Confidential. 

P 89-615  I 

Importer.  Confidential. 

Chemical  (G)  Substituted  epoxy 
naphthalene. 

Use/Import.  (G)  Highly  dispersive  use. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50>5,000  MG/KG  species(Rat).  Eye 
irritation:  none  8pecies(Rabbit).  Skin 
irritation:  slight  specie8(Rabbit). 
Mutagenicity:  negative.  Phototoxicity: 
negative  species(Guinea  Pig). 
Photoallergenicity:  negative 
species(Guinea  Pig). 

P  89-616 

Manufacturer  Olin  Corporation. 

Chemical  (S)  Copolymer  of 
lauryhnetacrylate  &  4.vinylpyridine. 

Use/Production.  (G)  Charge 
stabilization  additive.  Prod,  range: 
Confidential. 

P89-«17 

Manufacturer.  Confidential. 

Chemical  (S)  Di{2-hydroxyethyl 
trialkylacetate)adipate  with  carbon 
number  C28-C30'  C28  rich. 

Use/Production.  (G)  Plasticizer 
lubricant.  Prod,  range:  Confidential. 

P  89-618 

Importer.  Confidential. 

Chemical  (G)  Polyoxyalkene 
polyester  urethane  block  polymer. 

Use/Import.  (G)  Paint  additive.  Open, 
nondispersive  use.  Import  range: 
Confidential. 

P  89-619 

Importer.  Confidential. 
Chemical  (G)  Polyoxyalkene 
polyester  urethane  block  polymer. 


Use/Import.  (G)  Paint  additive.  Open, 
nondispersive  use.  Import  range: 
Confidential. 

P89-620 

Manufacturer.  Confidential. 

Chemical  (S)  Di{2-hydroxethyl 
trialkylacetate)  adipate  with  carbon 
number  C38,  C30'  C30  rich. 

Use/Production.  (G)  Plasticizer 
lubricant.  Prod,  range:  Confidential. 

P  89-621 

Importer.  Confidential. 

Chemical  (G)  Polyester  urethane 
block  polymer. 

Use/Import.  (G)  Paint  additive.  Open, 
nondispersive  use.  Import  range: 
Confidential. 

P89-622 

Importer.  Confidential. 
Chemical  (G)  Polyester  urethane 
block  polymer. 

P  89-623 

Manufacturer.  Confidential. 

Chemical  (G)  Branched  acid 
functional  polyester. 

Use /Production.  (S)  Reactive  additive 
for  coating  formulation.  Prod,  range: 
Confidential. 

P89-«24 

Manufacturer.  Confidential. 
Chemical  (G)  Acrylic  polymer. 
Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

P  89-625 

Manufacturer.  Confidential. 

Chemical  (G)  Polymer  modified 
acrylated  epoxide. 

Use/Production.  (G)  Resin  coating. 
Prod,  range:  Confidential. 

P 89-626 

Manufacturer.  Confidential. 

Chemical  (G)  Modified  epoxy 
acrylate. 

Use /Production.  (G)  Resign  coating. 
Prod,  range:  Confidential. 

P  89-627 

Manufacturer.  Confidential. 

Chemical  (G)  Acid-functional 
polyester. 

Use /Production.  (S)  Reactive  additive 
in  coating  formulation.  Prod,  range: 
Confidential. 

P89-€28 

Manufacturer.  Confidential. 

Chemical  (G)  Polymer  modified 
acrylated  epoxide. 

Use/Production.  (G)  Resin  coating. 
Prod,  range:  Confidential. 


P89-629 

Manufacturer.  Confidential. 

Chemical  (G)  Alkanal  alkyl 
substituted  oxide. 

Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

P89-630 

Manufacturer.  Confidential. 

Chemical  (G)  3-(-5'-dimethylsulfamyl- 
benzoxazoly-2')-7-diethylami  coumarin. 

Use /Production.  (S)  Organic  pigment. 
Prod,  range:  5,000-20,000  kg/yr. 

P 89-631 

Importer.  GE  Plastics. 

Chemical  (G)  Poly(biphenol-A- 
carbonate). 

Use/Import.  (G)  Plastic  components. 
Import  range:  Confidential. 

P  89-632 

Manufacturer.  Confidential. 

Chemical  (S)  4-Piperidinamine,  N- 
Butyl-2,2.6,6-tetramethyl;  1,  3- 
propanediamine,N,N'-l,2-ethandiyl  bis-; 
l,3,5-triazine,2,4,6-trichloro-. 

Use/Production.  (S)  Light  stabilizer 
for  thermoplastic.  Ptod.  range: 
Confidential. 

P  89-633 

Manufacturer.  Confidential. 

Chemical  (G)  Isocylanic  acid  poly 
methylene  polyphenylene  ester  polymer 
with  polyether  polyol. 

Use/Production.  (S)  Mfr.  of 
polyurethane/polyisocyanate  from 
products.  Prod,  range:  Confidential. 

P  89-634 

Manufacturer.  Confidential. 

Chemical  (G)  Isocyanic  acid  poly 
methylene  polyphenylene  ester  polymer 
with  polyether  polyol. 

Use/Production.  (S)  Mfr.  of 
polyurethane/polyisocyanate  from 
products.  Prod,  range:  Confidential. 

P  89-635 

Importer.  Pacific  Anchor  Chemical 
Corporation. 

Chemical  (G)  Polymer  of  vegetable 
oil,  polyethylenepolyamines  and  a 
polymeric  diglycidyl  ether. 

Use/Import.  (S)  Curing  agent  for 
epoxy  resin  coating  systems.  Import 
range:  Confidential. 

P  89-636 

importer.  Pacific  Anchor  Chemical 
Corporation. 

Chemical  (G)  Polymer  of  vegetable 
oil  and  polyethylenepolyamines. 

Use/Import.  (S)  Curing  agent  for 
epoxy  resin  coating  system.  Import 
range:  Confidential. 


P 89-637 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  &  Co.,  Inc. 

Chemical  (G)  Styrene/hydroxyacrylic 
polymer  ammonium  salt. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P  89-638 

Manufacturer.  H.R.  Fuller  Company. 

Chemical  (G) 
Methyleneidphenyldiisocyanate 
polyester  prepolymer. 

Use/Production.  (S)  Adhesive.  Prod, 
range:  Confidential. 

P  89-639 

Manufacturer.  H.B.  Fuller  Company 
Chemical  (G)  Vinyl  acetate- 

hydroxyalkyl  acrylate  copolymer. 
Use /Production.  (S)  Binder.  Prod. 

range:  Confidential. 

P  89-640 

Manufacturer.  Environmental 
Technology  (U.S.),  Inc. 

Chemical  (G)  Sodium 
polythiocarbonate. 

Use/Production.  (S)  dissolved  heavy 
metal  precipitant.  Prod,  range: 
Confidential. 

F  89-641 

Manufacturer.  Triazone  Corporation. 

Chemical  (G)  l,3,5-triazin-2(lH)- 
one,tetrahydro-5-(2-hydroxyethyl)-. 

Use /Production.  (S)  Specialty 
fertilizer  for  lawn  and  garden  use.  Prod, 
range:  100.000-5,000.000  kg/yr. 

P  89-642 

Manufacturer.  Xerox  Corporation. 

Chemical  (G)  Quaternary  ammonium 
salt. 

Use/Production.  (G)  Antistatic  for 
plastics,  contained  use.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50<10  G/KG  species(Rat).  Eye 
irritation:  slight  species(Rabbit].  Skin 
irritation:  negligible  species(Rabbit). 
Mutagenicity:  negative. 

P  89-643 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical  (G)  Perfluoropolyether. 

Use/Import.  (G)  Heat  transfer  fluid. 
Import  range:  Confidential. 

Toxicity  Data.  Mutagenicity:  negative. 

P89-644 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical  (G)  Perfluoropolyether. 

Use/Import.  [G)  Heat  transfer  fluids. 
Import  range:  Confidential. 


BEST  COPY  AVAILABLE 


P  89-645 

Manufacturer.  Confidential. 
Chemical  (G)  Silazene. 
Use /Production.  (G)  Destructive  use. 
Prod,  range:  Confidential. 

P 89-646 

Manufacturer.  Confidential. 

Chemical  (G)  Poly(silazene). 

Use/Production.  (G)  Precursor  to 
ceramic  material.  Prod,  range: 
Confidential. 

P  89-647 

Manufacturer.  Sanncor  Industries,  Inc. 

Chemical  (G)  Polyurethane  basedon 
polols,  polyisocyantes  and  polyamines. 

Use/Production.  (G)  Coating.  Prod, 
range:  Confidential. 

P89-648 

Manufacturer.  Milliken  &  Company. 

Chemical  (G)  Substituted-phenyl-azo- 
pyrazolone. 

Use/Production.  (G)  Open  non- 
dispersive use.  Prod,  range: 
Confidential. 

P89-649 

Importer.  Confidential. 

Chemical  (G)  Aromatic  hydrocarbon 
and  aliphatic  dicarboxylic  acid 
copolymer. 

Use/Import.  (G)  Paper  additives. 
Import  range:  Confidential. 

P  89-650 

Manufacturer.  Stephan  Company. 

Chemical.  (G)  Quaternary  ammonium 
methosulfate. 

Use/Production.  (G)  Surfactant  for 
fibers.  Prod,  range:  Confidential. 

P  89-651 

Manufacturer.  Confidential. 

Chemical  (G)  Phenol,4,4>-{oxybis- 
2.1-ethanediylthio))bis-. 

Use /Production.  (G)  Manufacturer 
office  machine  paper.  Prod,  range:  70.000 
kg/yr. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50<5.0  G/KG  species(Rat).  Static 
acute  toxicity:  EC50  3.35  PPM  time  96  H 
species(A!gae).  Skin  irritation;  negligible 
species(Rabbit).  Mutagenicity:  negative. 
Skin  sensitization:  positive 
species(Guinea  Pig). 

P  89-652 

Importer.  Toyo  Ink  America.  Inc. 

Chemical  (G)  UV  curable  resin. 

Use/Import.  (G)  Basse  resin  for 
industrial  and  commercial  coatings. 
Import  range:  1,000-10.000  kg/yr. 

Toxicity  Data.  Skin  irritation:  slight 
species(Rabbit). 


22948 


Federal  Register  /  Vol.  54.  No.  102  /  Tuesday.  May  30.  1989  /  Notices 


Federal  Register  /  Vol.  54,  No.  102  /  Tuesday,  May  30.  1989  /  Notices 


2294D 


P89-653 

Importer.  E.I.  Du  Pont  De  Nemours  & 
Co.,  inc. 

Chemical.  (G)  Copolymer. 

Use/Import.  (G)  Finished  goods. 
Import  range:  Confidential. 

P89-654 

Importer.  E.I.  Du  Pont  De  Nemours 
and  Co.,  Inc. 

Chemical-  (G)  Polyurethane 
prepolymer. 

Use/Import.  [G]  Finished  goods. 
Import  range:  Confidential. 

P89-655 

Importer.  Confidential. 

Chemical.  (G)  Direct  black  dye. 

Use/Import.  (G)  Ink  pigment.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD<5,000  MG/KG  specieslRat).  Eye 
irritation:  strong  specieslRabbit).  Skin 
irritation:  slight  specieslRabbit). 
Mutagenicity:  negative. 

P 89-656 

Importer.  Confidential. 

Chemical.  [G]  Xanthylium.  3.  6- 
bi9(diethylamino)-9-(2- 
(methoxycarbonyl)phenyl)-chloride. 

Use/Import.  (S)  Pigment  production. 
Imiiort  range:  Confidential. 

P89-657 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylate  terpolymer. 
Use/Production.  [G]  Dispersive  water 
treatment.  Prod,  range:  Confidential. 

P 89-658 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylate  terpolymer. 
Use/ Production.  (G)  Dispersive  water 
treatment.  Prod,  range:  Confidential. 

P  89-659 

Manufacturer.  Confidential. 
Chemical  (G)  Acrylate  terpolymer. 
Use/Production.  [G]  Dispersive  water 
treatment.  Prod,  rarge:  Confidential. 

P  89-660 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylate  terpolymer. 
Use/Production.  (C)  Dispersive  water 
treatment.  Prod,  range:  Confidential. 

Importer.  Confidential. 

Chemical.  (C)  Azo  substituted 
naphthalene,  alkali  salt. 

Use/Import.  (S)  Direct  dye  for  textiles. 
Import  range:  Confidential. 

P89-662 

Manufacturer.  Confidential. 


Chemical.  (G)  Fluorinafed 
polyurethane. 

Use/Production.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

P89-663 

Manufacturer.  NL  Chemicals. 
Chemical  (G)  Polyurethane  resin. 
Use/Production.  (S)  Industrial  product 
finishes.  Prod,  range:  Confidential. 

P89-664 

Manufacturer.  NL  Chemicals. 
Chemical  (G)  Polyurethane  resin. 
Use/Production.  (S)  Industrial  product 
finishes.  Prod,  range:  Confidential. 

P89-665 

Manufacturer.  Sanncor  Industries,  Inc. 

Chemical  (G)  Polyurethane  based  on 
polyisoyanates,  polyols  and  polyamines. 

Use/Production.  [G]  Resin.  Prod, 
range:  Confidential. 

P89-666 

Manufacturer.  Lanchem. 
Chemical  [G]  Polyurethane  polyol. 
Use/Production.  (G)  Resin  for  coating 
manufacture.  Prod,  range:  Confidential. 

P89-667 

Manufacturer.  Confidential. 

Chemical  (G)  Rosin  amine  derivative. 

Use/Production.  [G]  Destructive  use: 
petroleum  corrosion  inhibitor.  Prod, 
range:  Confidential. 

P89-668 

Manufacturer.  Confidential. 

Chemical  (G)  Acrylate/acrylonitrile/ 
vinylacetat  copolymer. 

Use/Import.  [S]  Laminating  adhesive. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LDT50  >  5,000  MG/KG  species  (Rat). 
Static  acute  toxicity:  LC50  150  MG/L 
time  96  H  species  (Golden  Orfe). 

P8»-669 

Manufacturer.  Eastman  Chemicals, 
Eastman  Kodak  Company. 

Chemical  (S)  1.1-Dimethylethyl  3- 
oxobutanoate. 

Use/Production.  (S)  Industrial 
reactant.  Prod,  range:  Confidential. 

P89-670 

Manufacturer.  Sherex  Chemical 
Company. 

Chemical  (G)  Fatty  amine  salt. 

Use/Production.  (S)  Floating  sand 
from  fia.  phosphate  rock.  Prod,  range: 
Confidential. 

P89-671 

Manufacturer.  Confidential. 
Chemical  (S)  Aromatic  hydrocarbon. 


Use/Production.  (G)  Intermediate 
used  to  prepare  petrochem.  catalyst. 
Prod,  range:  Confidential. 

Dated:  May  12, 1989. 
Steven  Newburg-Rinn, 

Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 
[PR  Doc.  89-12788  Filed  5-26-89;  8:45  am] 

BtUUNG  CODE  S560-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing; 
Aldridge,  Joe  L,  et  al. 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  three  new  FM  stations: 

I.  ' 


Applicant.  City,  and 
State 

File  No. 

MM 

Docket 

No. 

A.  Joe  L.  Aldndge; 

BPH-871201MA.... 

89-112 

Hawesville,  KY. 

B.  Rutti  H.  Steele; 

BPH-871 202MB.... 

Hawesville,  KY. 

C.  Tower 

BPH-87t203MM... 

Communications, 

Inc.;  Hawesville, 

KY. 

D.  Hancock  Media, 

BPH-871203MQ... 

Inc.;  Hawesville, 

KY. 

Issue  Heading  and  Applicants 

1.  Comparative,  All  Applicants 

2.  Ultimate,  All  Applicants 


n. 


MM 

Applicant,  City,  and 

File  No. 

Docket 

State 

No. 

A.  Yolo  County  Public 

BPEO- 

89-111 

Radio:  West 

851217MG. 

Sacramento,  CA. 

B.  Sacramento  City 

BPED- 

Unified  School 

860226MC. 

District; 

Sacramento,  CA. 

C.  Caiitornla  State 

BPED- 

University, 

86061 3MA. 

Sacramento; 

Sacramento,  CA. 

D.  Family  Stations. 

BPEO- 

Inc ;  lone,  CA. 

861 023MB. 

E.  Family  Stations. 

BPED-861023MF.. 

Inc ;  North 

Highlands,  CA. 

F.  Sacramento 

BPED- 

Community  Radio, 

87031 7MD 

Inc ;  Sacramento. 

(Prevkxisly 

CA, 

Dismissed). 

Issue  Heading  and  Applicants 

1.  Financial,  E 

2.  307(b) — Non-commercial,  Educational  FM, 
A-E 

3.  Contingent  Comparative — ^Non-commercial 
Educational  FM.  A-E 

4.  Ultimate.  A-E 


ni. 


Applicant,  City,  and 
State 

File  No. 

MM 

Docket 

No. 

A.  Bluefield 

BPED- 

89-115 

Educational 

860428MG. 

Broadcasting 

Foundation; 

Bluefield,  VA. 

B.  Virginia-West 

BPED- 

Virginia  Community 

860509ME. 

Radio,  Inc.; 

Bluefield,  VA. 

C.  Appalachian 

BPED-860728MJ.. 

Educational 

Communication 

Corp.;  Bluefield,  \^ 

0.  GoWenRule 

BPED- 

Organization 

861229f^B. 

Workshop,  Inc.; 

Galax,  Virginia. 

Iss  ue  Heading  and  Applican  ts 

1.  (See  Appendix),  A 

2.  Environmental,  A 

3.  307(b) — Noncommercial,  Educational,  All 
Applicants 

4.  Contingent  Comparative,  Noncommercial, 
Educational,  All  Applicants 

5.  Ultimate,  All  Applicants 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headings  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 


Inc.,  2100  M  Street,  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.  |an  Gay, 

Assistant  Chief,  Audio  Services  Division 
Mass  Media  Bureau. 

Appendix 

1.  To  determine  whether  A  (BEBF)  is  a 
qualified  educational  organization  as 
required  by  47  CFR  73.503(a). 
[FR  Doc.  89—12665  Filed  5-26-89;  8:45  am) 

BIUJNO  CODE  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Submitted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act.  (44 
U.S.C.  Chapter  35). 

Type:  New 

Title:  Expedited  Disaster  Assistance 
Dehvery  System  Post-Applicant 
Preference  Survey 

Abstract:  The  Expedited  Disaster 
Assistance  Delivery  System  Post- 
Applicant  Preference  Survey,  FEMA 
Form     ,  is  a  telephone  survey 
designed  to  determine  individuals' 
preference  for  applying  for  disaster 
assistance  in  person  or  by  telephone. 
No  more  than  1,000  disaster  victims 
will  be  telephoned  in  a  1-year  period 

Type  of  Respondents:  Individuals  or 
households 

Estimate  of  Total  Annual  Reporting  and 
Recordkeeping  Burden:  50 

Number  of  Respondents:  1,000 

Estimated  A  verage  Burden  Hours  per 
Response:  .05 

Frequency  of  Response:  Other.  This  is  a 
one-time  only  survey. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Shiley,  (202)  646-2624.  500 
C  Street,  SW.,  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to 
the  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Pamela  Barr,  (202) 
395-7231.  Office  of  Management  and 
Budget.  3235  NEOB,  Washington,  DC 
20503  within  two  weeks  of  this  notice. 


Dated:  May  22. 1989. 
Wesley  C  Moore, 

Director.  Office  of  Administrative  Support. 
(FR  Doc.  89-12733  Filed  5-26-89:  8:45  am) 

BHXING  CODE  •71»-«1-M 

[FEiyiA-829-DR] 

Major  Disaster  And  Related 
Determinations;  Louisiana 

AGENCY:  Federal  Emergency 
Management  Agency. 

action:  Notice. 

summary:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Louisiana 
(FEMA-829-DR),  dated  May  20. 1989. 
and  related  determinations. 

dated:  May  20. 1969. 

FOR  FURTHER  INFORMATION  CONTACT: 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

NOTICE:  Notice  is  hereby  given  that,  in  a 
letter  dated  May  20, 1989.  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C,  5121  et  seg.. 
Pub.  L.  93-288.  as  amended  by  Pub.  L 
100-707).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Louisiana 
resulting  from  severe  storms  and  flooding 
beginning  on  May  5. 1989.  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  Pub.  L  93-288.  as 
amended  by  Pub.  L.  100-707. 1,  therefore, 
declare  that  such  a  major  disaster  exists  in 
the  State  of  Louisiana. 

In  order  to  provide  Federal  sssistance.  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  discjster 
assiiitance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Public 
Assistance  may  be  provided  at  a  later  time,  if 
needed.  Consistent  with  the  requirement  that 
Federal  assistance  be  supplementdl.  dny 
Federal  funds  provided  under  Pub.  L.  93-288. 
as  amended  by  Pub.  L.  100-707.  for  Public 
Assistance  will  be  limited  to  75  percent  of  the 
total  eligible  costs. 

The  lime  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Hou.<;ing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  dale  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
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hereby  appoint  Robert  D.  Broussard  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  OfHcer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Louisiana  to  have 
been  a^ected  adversely  by  this  declared 
major  disaster 

Ouachita  Parish  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance.) 

|uUus  W.  BflctOD.  )r.. 

Director.  Federal  Emergency  Management 

Agency. 

[FR  Doc.  89-12734  Filed  5-26-flO;  8:45  am) 

■ILUMQ  COOC  SriS-O}-*! 

(FEMA-927-OR] 

AmendiTMnt  to  Notic*  of  a  Major 
Disaster  Declaration;  North  Carolina 

agency:  Federal  Emergency 

Management  Agency. 

ACTiow;  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Carolina  (FEMA-827-DR).  dated  May 
17. 1989,  and  related  determinations. 
DATt:  May  21. 1989. 
FOR  PURTNIII  INFORMATION  CONTACT: 
Neva  K.  Elliott,  Disaster  Assistance 
rVograms.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472  (202)  646-3614. 

NOTICE:  The  notice  of  a  major 
disaster  for  the  State  of  North  Carolina, 
dated  May  17. 1989.  is  hereby  amended 
to  include  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  May  17. 
1989: 

The  counties  of  Anson  and  Rutherford 
for  Individual  Assistance. 

Guilford  County  for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
CtwnX  C  Petaraoo, 

Aaaociate  Director.  State  and  Local  Programs 
and  Support  Federal  Emergency 
Management  Agency. 
[FR  Doc.  88-12735  Filed  5-26-89;  8:45  am) ' 
■ILL-'NO  COOC  STIS-OI-M 


[FEMA-«25-ORl 

Amandmant  to  Notlca  of  a  Maior 
Disaster  Daciaration;  North  Daltota 

AOINCY:  Federal  Emergency 
Management  Agenry. 


action:  Notice. 


summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota  (FEMA-825-DR),  dated  May  8, 
1989.  and  related  determinations. 
dated:  May  17. 1989. 
FOR  FURTHIR  INFORMATION  CONTACT: 

Neva  K.  Elliott.  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3814. 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  North  Dakota,  dated 
May  9. 1989.  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  May  8, 
1989: 

Pembina  County  for  Individual 
Assistance  and  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance] 

Gemge  H.  Oirell, 

Acting  Associate  Director,  State  and  Local 

Programs  and  Support,  Federal  Emergency 

Management  Agency. 

[FR  Doc.  89-12736  Filed  5-26-69;  8:45  am] 

BtLUNQ  COOC  tn»-«-« 


[FEMA-828-OR1 

Major  Disaster  and  Ralatad 
Datarminatlons;  Texas 

AOINCY:  Federal  Emergency 

Management  Agency. 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 

Presidential  declaration  of  a  major 

disaster  for  the  State  of  Texas  (FEMA- 

828-DR].  dated  May  19. 1989.  and 

related  determinations. 

DATED:  May  19. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472(202)646-3814. 

Notice:  Notice  is  hereby  given  that,  in 
a  letter  dated  May  18. 1989.  the 
President  declared  a  major  disaster 
under  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  seq., 
Public  Law  93-288.  as  amended  by  Pub. 
L.  100-707).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Texas,  resulting 
from  severe  storms,  tornadoes,  and  flooding 
beginning  on  May  4. 1989,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  under  Public  Law  93-288. 
as  amended  by  Pub.  L.  100-707. 1,  therefore. 


declare  that  such  a  major  disaster  exists  in 
the  State  of  Texas. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas.  Public 
Assistance  may  be  provided  at  a  later  time,  if 
needed.  Consistent  with  the  requirement  that 
Federal  assistance  t>e  supplemental,  any 
Federal  funds  provided  under  Pub.  L  93-288, 
as  amended  by  Pub.  L 100-707,  for  Public 
Assistance  will  be  limited  to  75  percent  of  the 
total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  shall  be  for  a  period  not  to 
exceed  six  months  after  the  date  of  this 
declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Mnagement 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Robert  D.  Broussard  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Texas  to  have  been 
affected  adversely  by  this  declared 
major  disaster 

The  counties  of  Dallas.  Hood.  Palo 
Pinto,  and  Tarrant  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83-516,  Disaster  Assistance.) 

Julius  W.  Becton,  Jr., 

Director.  Federal  Emergency  Management 

Agency. 

[FR  Doc.  89-12737  Filed  5-26-89:  8:45  am] 

BILLING  CODE  871S42-M 


Board  of  Visitors  for  the  National  Fire 
Academy;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is  made 
of  the  following  committee  meeting: 

Name:  Board  of  Visitors  for  the  National 

Fire  Academy 
Dates  of  Meeting:  July  9-10. 1989. 
Place:  Sheraton-Kensington  Hotel,  1902 

East  71st  Street  South.  Tulsa, 

Oklahoma 
Time: 

July  9—10:00  a.m.-12:00  p.m.  (Quarterly 
Meeting) 
— 1:30  p.m.  to  completion 
(Field  Survey  Meeting) 
July  10 — 10:00  a.m.  to  completion 
(Quarterly  Meeting  Continued) 
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Proposed  Agenda:  Old  Business,  New 
Business.  Field  Survey  Meeting. 
Annual  Report 

The  meeting  will  be  open  to  the  public 
with  seating  available  on  a  first-come, 
first-serve  basis.  Members  of  the  general 
public  who  plan  to  attend  the  meeting 
should  contact  the  Office  of  the 
Superintendent.  National  Fire  Academy, 
Office  of  Training.  16825  South  Seton 
Avenue.  Emmitsburg,  Maryland,  21727 
(telephone  number.  301-447-1123)  on  or 
before  June  30. 1989. 

Minutes  of  the  meeting  will  be 
prepared  by  the  Board  and  will  be 
available  for  public  viewing  in  the 
Direqtorls  Office.  Office  of  Training. 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW..  Washiiigton, 
DC  20472.  Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
meeting. 

Dated:  May  18, 1989. 
Dave  McLoughlin. 

Director,  Office  of  Training. 

[FR  Doc.  89-12738  Filed  5-28-89;  8:45  am] 

HLUNG  CODE  (71»-01-« 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Hied 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  section  572.603 
of  Tide  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-200250. 

Title:  Port  Authority  of  New  York  and 
New  Jersey  Terminal  Agreement. 

Parties: 

Port  Authority  of  New  York  and  New 
Jersey  (Port) 

Hanjin  Shipping  Co..  Ltd.  (Hanjin) 

Synopsis:  The  Agreement  provides 
that  the  Port  will  pay  Hanjin  $25  per 
import  container  with  cargo  and  $50  per 
export  container  with  cargo,  loaded  or 
unloaded  from  Hanjin's  vessels  at  a 
marine  terminal  in  the  Port.  The 
payment  applies  to  containers  for  which 


Hanjin  is  required  to  pay  a  railroad  for 
rail  transportation  to  or  from  points 
more  than  260  miles  from  a  marine 
terminal  within  the  Port  and  have  a 
prior  or  subsequent  move  by  water 
through  a  marine  terminal  at  the  Port. 
The  Agreement  will  terminate  on 
December  31. 1989. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C.  Polking, 
Secretary. 

Dated:  May  24. 1989. 
[FR  Doc.  89-12739  Filed  5-26-89;  8:45  am] 

BILLING  CODE  673IMI1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

(Program  Announcement  Number  942] 

Agency  for  Toxic  Substances  and 
Disease  Registry;  for  State  Health 
Departments  To  Conduct  Health 
Assessments 

Introduction 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  availabihty  of  FY  1989  funds  for 
cooperative  agreements  with  State 
health  agencies  to  perform  health 
assessments  and  to  provide  health 
consultations  on  sites  Usted  or  proposed 
for  listing  on  the  National  Priorities  List 
(NPL)  excluding  all  Federal  facilities. 

Authority 

This  program  is  authorized  under 
section  104(i)(15)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980  42  U.S.C.  9601  et  seq.: 
Executive  Order  12580,  section  (i). 
"Superfund  Implementation."  and  TiUe 
31  U.S.C.  6305  concerned  with  the  use  of 
Cooperative  Agreements. 

Eligible  Applicants 

Eligible  applicants  are  the  official 
health  agencies  of  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  Guam,  the 
Federated  State  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  the 
Republic  of  Palau.  the  Northern  Mariana 
Islands,  and  American  Samoa. 

Availability  of  Funds 

ATSDR  announces  the  availability  of 
funds  for  FY  1989  in  the  amount  of  $1.5 
million  to  fund  approximately  4  new 
cooperative  agreements  with  States  to 
perform  health  assessments  and  health 
consultations.  Additionally, 
approximately  $3.5  miUion  is  available 
to  support  continuation  applications  to 
perform  health  assessments  in  the  16 


States  currently  funded  under  d  previous 
announcement.  While  these  16  States 
still  have  1  to  2  years  remaining  on  their 
current  project  periods,  ATSDR  would 
like  a  common  expiration  date  for  all 
awards  under  this  program.  Therefore, 
these  States  are  requested  to  submit 
competitive  continuation  applications  in 
order  to  have  an  August  or  September 
1992  expiration  date.  Should  a  State 
choose  not  to  apply  for  competitive 
continuation  and,  provided  it  is  making 
satisfactory  progress,  ATSDR  will  honor 
the  current  awards  through  the 
expiration  of  the  project  period,  subject 
to  availability  of  funds. 

It  is  anticipated  that  the  cooperative 
agreements  will  begin  on  or  about 
September  1. 1989,  with  a  12-month 
budget  period  and  a  3-year  project 
period. 

ATSDR  anticipates  that  funds  will  be 
available  in  Fiscal  Years  1990  and  1991 
to  continue  approved  projects.  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Individual  project  awards  are 
expected  to  average  $250,000  to  $325,000 
the  first  year  for  the  new  cooperative 
agreements  and  $150,000  to  $300,000  for 
the  competitive  continuation 
applications. 

Purpose 

The  feasibility  of  having  State 
agencies  perform  health  assessments  at 
Superfund  NPL  sites  in  cooperation  with 
and  under  the  guidance  of  ATSDR  has 
been  clearly  demonstrated  in  the 
existing  cooperative  agreements.  The 
purpose  of  the  program  described  herein 
is  (1)  to  extend  existing  demonstration 
programs  so  as  to  make  them  fully 
functioning  Federal/State  partnerships 
in  fulfilling  the  health  assessment 
mandate  in  CERCLA  as  amended,  and 
(2)  to  enlarge  and  extend  the  current 
cooperative  agreement  project  by 
funding  additional  projects  in  States 
which  have  a  significant  number  of  NPL 
sites  within  their  jurisdictions  and  the 
potential  capacity  to  perform  health 
assessments  on  all  or  most  of  these  site; 
excluding  the  Federal  facilities. 

Program  Requirements 

Recipient  Activities 

1.  Conduct  health  assessments  or 
preliminary  health  assessments  at  all 
NPL  sites  within  the  respective  State  in 
accordance  with  a  schedule,  to  be 
mutually  agreed  upon  by  ATSDR  and 
recipient,  that  complies  with 
requirements  of  applicable  sections  of 
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CERCLA.  as  amended.  Ail  health 
assessments  and  preliminary  health 
assessments  will  be  performed  in 
acxordance  with  the  methodology 
provided  in  the  ATSDR  Health 
Assessment  Guidaoce  Manual.  The 
health  assessment  process  will  generally 
consist  of  the  following  activities: 

a.  Acquire  appn^hate  data  from 
relevant  State  agencies.  EPA  regional 
offices,  independently  or  in  conjunction 
with  ATSDR  staff.  Visit  each  site  prior 
to  writing  the  health  assessment  report 

b.  Conduct  a  comprehensive, 
multidisciplinary  review  and  analysis  of 
appropriate  extant  data  in  accordance 
with  the  ATSDR  Health  Assessment 
Guidance  Manual.  Such  review  and 
analysis  will  include: 

(1)  Assessment  of  contaminants 
identified  and  their  toxicity. 

(2)  Evaluation  of  actual  or  potential 
on-site  and  off'-aite  environmental 
pathways. 

(3)  Evaluation  of  actual  or  potential 
on-site  and  off-«ite  human  exposure 
pathways. 

(4)  Assurance  that  the  analytical  data 
being  reviewed  meets  all  applicable 
quality  assurance  and  quaUty  control 
standards. 

(5)  Identification  of  significant  data 
gaps,  inconsistencies,  and 
environmental  sampling  needs. 

(6)  Where  data  are  available, 
comparison  of  rates  or  indices  of 
relevant  morbidity  and  mortality  data 
on  diseases  that  may  be  associated  %vith 
measured,  suspected,  or  potential  levels 
of  exposure  related  to  the  site. 

c.  Prepare  draft  health  assessments  or 
preliminary  health  assessments  for 
review  and  conmieot  by  ATSOR  and  the 
relevant  EPA  regional  office.  Such  draft 
documents  should  conform  to  the 
ATSDR  Health  Assessment  Guidance 
Manual,  and  timing,  routing,  and 
handling  of  the  draft  review  process 
should  conform  to  the  ATSDR  Health 
Assessment  Communication  Procedures. 
The  draft  documents  should  address  the 
following  major  areas  of  concern: 

(1)  Identification  of  potentially 
hazardous  substances. 

(2)  Concentrations  of  concern  by 
chemical  and  enviromnenal  media. 

(3J  Environmental  and  human 
exposure  pathways. 

(4)  The  judgment  of  the  recipient  as  to 
whether  the  pathways  constitute  a 
public  health  problem  and  the  basis  for 
such  judgments. 

(5)  The  overall  public  health 
implications  of  the  site. 

(6)  Recommendations  related  to 
mitigating  the  potential  human  exposure 
and  the  need  for  foUow-up  actions,  as 
necessary,  including  epidemiologically- 
based  health  studies. 


2.  Make  available  draft  health 
assessments  and  preliminary  health 
assessment  reports  to  the  general  public 
for  comment  in  accordance  with  the 
ATSDR  Health  Assessment 
Communications  Procedures.  In 
conjunction  with  this  process  and/or  as 
needed,  participate  in  State  health, ' 
environmental,  and/or  EPA  public 
workshops  and  community  meetings  to 
discuss  and/or  respond  to  questions 
concerning  the  site's  impact  on  public 
health. 

3.  Develop  a  final  report  in 
collaboration  with  ATSDR  that 
reasonably  and  responsibly 
incorporates  comments  and  concerns 
elicited  in  the  draft  review  process,  such 
tha  the  final  product  represents,  insofar 
as  possible,  the  consensus  of  the 
Recipient  and  ATSDR. 

4.  On  own  initiative  or  upon  request 
from  ATSDR  if  appropriate,  perform 
addenda  to  heal^i  msessments  of  NPL 
sites  previously  performed  by  tfie 
recipient  or  ATSDR. 

ATSDR  Activities 

1.  Collaborate  with  recipients  in 
aoqiiiring  appropriate  data  for 
performance  of  health  aesesaments; 
assist  recipient  in  evahiating 
completeness  and  quality  of  relevant 
data. 

2.  Assist  the  recipients  in  establishing 
and  maintaining  appropriate  and  timely 
schedules  of  the  heal^  assessment 
process. 

3.  Assist  recipients  in  assuring 
appropriate  training  for  and  use  of 
personal  protective  equipment  by  their 
personnel. 

4.  Analyze  environmental  and/or 
biological  results  or  specific  situations 
in  which  ATSDR  has  unique 
capabihties. 

5.  Provide  technical  assistance  and 
guidance  in  performing  health 
assessments,  as  needed,  including 
participation  in  site  visits. 

6.  Through  close  technical  review  and 
comment  on  draft  documents, 
collaborate  with  the  recipients  in  the 
development  of  the  final  reports. 

7.  Evaluate  the  overall  performance  of 
recipients'  adherence  to  technical  and 
policy  guidelines  set  forth  in  the  ATSDR 
Health  Assessment  Guidance  Manual  as 
embodied  in  the  recipients'  completed 
health  assessments  and  preliminary 
health  assessments. 

Evaluation  Criteria 

1.  Review  Procedures 

Applications  will  be  received  by  the 
Grants  Management  Officer,  Centers  for 
Disease  Control  and  the  review  of 
applications  will  be  conducted  in 


accordance  with  PubHc  Health  Service 
Grants  Administrative  Manual.  Part  134. 
All  applications  (new  and  renewal  or 
continuation)  shall  be  reviewed  in 
accordance  with  the  criteria  established 
in  this  announcement  Each  appUcation 
approved  will  be  iMunerically  ranked  for 
funding.  The  applications  %rUl  be  fiinded 
from  the  highest  ranked  to  the  lowerst 
ranked  until  available  hmdM  are 
exhausted.  If  a  currently  funded  State 
applies  for  a  competitive  ooatinuatioD 
and  does  not  receive  a  sulBciendy  high 
score  to  receive  an  extensioo  in  its 
project  period,  ATSCHl  will  continue  to 
honor  the  existing  award,  subject  to 
satisfactory  progress  and  availability  of 
funds. 

2.  Scientific  and  Technical  Merit 
Review  Criteria 

The  review  for  scientific  and  technical 
merit  will  be  based  on  the  following 
criteria: 

a.  Relevance  of  the  proposal  to  the 
activities  and  objectives  identified  in  the 
Purpose  and  Program  Requirements. 

b.  Demonstrated  experience  in 
evaluating  human  exposures  to 
hazardous  substances  in  the 
environment  tfrnm^  multi-media 
exposure  pathways. 

c.  Training  and  experience  of  staff  to 
be  assigned  to  and/or  faired  for  this 
project 

d.  Suitability  of  facilities  and 
equipment  available  or  to  be  purchased 
for  this  project. 

e.  Appropriateness  of  the  requested 
budget  rriatrve  to  the  woric  proposed. 

f.  Capability  of  the  ef^licant  and  its 
consultants/contractors  to  carry  out  the 
tasks  involved  in  the  health  assessment 
process. 

g.  Soundness  and  innovation  of  Uie 
proposed  approach  to  the  range  of 
activities  presented  in  the  health 
assessment  program  contained  in  this 
announc«nent 

h.  Capability  of  applicant's 
administrative  structure  to  foster 
successful  scientific  and  aohninistrative 
management  and  to  use  this  cooperative 
agreement  to  complement  and  to 
increase  other  environmental  health 
capabilities  of  die  State. 

i.  Suitability  of  any  profKised 
contractors/consultants  (such  as  local 
universities,  medical  schools,  or  schools 
of  public  health). 

j.  Adequacy  of  the  proposed  time 
frame  to  meet  and  complete  heahh 
assessments  and  preliminary  health 
assessments  at  all  NPL  sites  within  the 
State  in  a  timely  fashion. 

k.  Number  and  diversity  of  NPL  or 
other  hazardous  sites  in  the  State  to  be 
served. 
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1.  Absence  of  real  or  potential 
conflicts  of  interest. 

Funding  Priorities 

As  stated  in  the  Availability  of  Funds, 
up  to  4  new  projects  will  be  funded,  and 
the  16  currently  funded  projects  may  be 
refunded,  depending  on  the  extent  to 
which  they  satisfy  evaluation  criteria. 
Additionally,  the  priority  order  for 
funding  the  new  cooperative  agreements 
is  as  follows: 

1.  States  with  50  or  more  sites  hstcd  or 
proposed  for  listing  on  the  NPL, 
excluding  Federal  facilities. 

2.  States  with  30  to  49  sites  listed  or 
proposed  for  listing  on  the  NPL, 
excluding  Federal  facilities. 

3.  States  with  fewer  than  30  sites 
listed  or  proposed  for  listing  on  the  NPL, 
excluding  Federal  facilities. 

Executive  Order  12372  Review 

Applications  are  subject  to  review  as 
governed  by  Executive  Order  12372, 
entitied  Intergovernmental  Review  of 
Federal  Programs. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  13.161.  Health 
Programs  for  Toxic  Substances  and 
Disease  Registry. 

Application  and  Submission  Deadline 

The  original  and  two  copies  of  the 
application  (Form  PHS  5161-1  Rev.  3/89) 
must  be  submitted  to  Henry  S.  Cassell 
III.  Grants  Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Mail  Stop  E-14,  Atlanta, 
Georgia  30305,  on  or  before  July  3. 1989. 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

a.  Received  on  or  before  the  deadline 
date  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  l.a.  or  l.b.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 


Where  to  Obtain  Additional  Information 

A  complete  program  description, 
information  on  application  procedures, 
and  an  application  package  may  be 
obtained  from  Harvey  Rowe,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Conti-ol.  255  East  Paces  Ferry  Road.  NE.. 
Room  300,  Mail  Stop  E-14,  Atlanta, 
Georgia.  30305,  (404)  842-6797  or  FTS 
236-6797. 

Please  refer  to  announcement  number 
942  when  requesting  information  and 
submitting  an  application  under  this 
Request  for  Assistance. 

Technical  assistance  may  be  obtained 
from  Luther  E.  DeWeese,  Deputy 
Director.  Office  of  Health  Assessment. 
Agency  for  Toxic  Substances  and 
Disease  Registiy,  1600  Clifton  Road.  NE., 
Mail  Stop  F-38.  Atianta.  Georgia  30333. 
(404)  488-4810  or  FTS  236-4810. 

Dated:  May  23, 1989. 
Mary  E.  Guinan, 

Acting  Administrator,  Agency  for  Toxic 

Substances  and  Disease  Registry. 

[FR  Doc.  89-12711  Filed  5-26-89;  8:45  am] 

BILUNG  CODE  4160-70-H 


Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Methodologic  Research  for  Multi-Site 
Epidemiologic  Surveys  of  Mental 
Disorders  in  Child  and  Adolescent 
Populations 

agency:  National  Institute  of  Mental 

Health. 

ACTION:  Notice  of  restricted  eligibility. 

summary:  The  National  Institute  of 
Mental  Health  (NIMH)  announces  the 
availability  of  cooperative  agreements 
to  plan  and  conduct  methodologic 
research  designed  to  lead  to  a  second 
phase,  multisite  epidemiologic  and 
services  research  study  of  mental 
disorders  of  U.S.  children  and 
adolescents,  ages  9-17.  These 
cooperative  agreements  will  be  made 
under  the  authority  of  Section  301  of  the 
Public  Health  Service  Act.  as  amended, 
42  U.S.C.  241.  The  Catalog  of  Federal 
Domestic  Assistance  Number  for  this 
program  is  13.242. 

The  purpose  of  this  project  is  to 
complete  development,  field  testing,  and 
validation  of  assessment  instruments 
and  survey  procedures  which  may  be 
used  in  the  full-scale,  multi-site 
epidemiologic  survey.  The  cooperative 
agreement  mechanism  is  being  used  to 
support  this  program  because  it  offers 
the  opportunity  for  collaborative  activity 
among  the  grantees  and  NIMH.  A 
coordinated  approach  is  the  most 


effective  way  to  resolve  several 
complex  methodologic  issues  involved 
in  conducting  epidemiologic  research  on 
mental  disorders  of  children.  Although 
the  awardees  are  primarily  responsible 
for  the  conduct  of  the  study,  there  will 
be  collaboration  among  the  participating 
sites  and  NIMH  staff  will  have 
substantial  programmatic  involvement 
above  and  beyond  the  levels  regularly 
required  for  traditional  program 
management  of  grants.  The  NIMH  is  not 
specifying  or  mandating  the  use  of 
particular  assessment  instruments  in 
this  research  program. 

Up  to  six  cooperative  agreements  will 
be  funded  for  three  years.  It  is 
anticipated  that  up  to  S3  million  will  be 
available  to  support  this  program  in 
Fiscal  Year  1989.  Eligibility  for  funding 
under  this  program  is  limited  to 
applications  from  domestic  institutions. 

Research  cooperative  agreement 
applications  may  be  submitted  by  any 
public  or  private  or  profit-making 
organization  such  as  universities, 
colleges,  hospitals,  units  of  State  or  local 
government,  and  authorized  units  of  the 
Federal  Government.  For  a  copy  of  the 
Request  for  Applications  (MH-89-22), 
potential  applicants  should  contact:  Ben 
Z.  Locke,  Chief,  Epidemiology  and 
Psychopathology.  Research  Branch. 
Division  of  Clinical  Research.  National 
Institute  of  Hental  Health.  Room  lOC-05. 
5600  Fishers  Lane,  Rockville.  MD  20857. 
(Telephone:  301:443-3774). 
Joseph  R.  Laone. 

Associate  Administrator  for  Management. 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration. 

(FR  Doc.  89-12719  Filed  5-26-89:  8.45  am] 

BILUNG  COOC  4160-IO-M 


Food  and  Drug  Administration 
[Docket  No.  89N-0184] 

Animal  Drug  Export;  Enrofloxacin 
Injectable  Solution 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Mobay  Corp.  has  filed  an 
application  requesting  approval  for  the 
export  of  the  animal  drug  enrofloxacin 
injectable  solution  to  Canada. 
ADDRESS:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857.  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
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under  the  Drug  Export  Amendmeots  Act 
of  1966  should  also  be  directed  to  the 
contact  person. 

POM  WM'linn  MRNIMATION  CONTACT: 

Beverly  B.  BartoloiBeo.  Center  for 
Veterinaiy  Medicine  (HFV-142),  Food 
and  Drug  Administration.  5600  Fishers 
Une.  RockviUe.  MD  20657.  301-443- 
2855. 

cumAMMTANV  mmmAVom  The  Drug 
Fjcport  Amendments  Act  of  lObO  (Pub.  L 
99-660]  (section  802  of  the  Federal  Food, 
Drug,  end  Cosmetic  Act  (the  act)  (21 
U.S  C  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
i:>  governed  by  section  802(b)  of  the  act 
Section  802(b)(3)(B)  of  the  act  seU  forth 
the  requirements  that  must  be  met  in  an 
cpplication  for  approval  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  002(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
cpplication  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement 
the  agency  is  providing  notice  that^ 
Mobay  Corp^  Animal  Health  Division, 
P.O.  Box  990.  Shawnee  Mission,  KS 
09201.  has  filed  an  application 
r  ^questing  approval  for  the  export  of  the 
animal  drug  enrofloxacin  injectable 
solution,  to  Canada.  The  drug  is 
intended  for  treatment  of  susceptible 
bacterial  infections  of  dogs.  The 
application  was  received  and  filed  in  the 
Center  for  Veterinary  Medicine  on  May 
16, 1989,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above]  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document.  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  tiirough  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  June  9. 1960.  and 
to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (Sec.  802. 
Pub.  L  99-660  (21  U.SC.  382)]  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs  (21 CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.44). 

Dated  May  la  188S. 
RobaH  C  Uvinastao. 

Deputy  Director.  Office  of  New  Animal  Drug 
EvahaUoa.  Center  for  Veterinary  Mediciae. 
[PR  Doc.  8»-12722  Filed  S-28-aO;  8:45  am] 
aaiJNa  coot  4Ms-si-«i 

(Docket  Na  89N-0183] 

Animal  Drug  Export;  Enrofloxacin 
Solution 

aoincy:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMANV:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Mobay  Corp.  has  filed  an 
application  requesting  approval  for  the 
export  of  the  animal  drug  enrofloxacin 
solution  (turkey  egg  dip  concentrate)  to 
Canada. 

ADOnns:  Relevant  information  on  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-«2, 6600  Fishers  Lane,  Rockville,  MD 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1988  should  also  be  directed  to  the 
contact  person. 

ron  PURTHCR  INFORMATION  CONTACT 

Beverly  E  Bartolomeo.  Center  for 
Veterinary  Medicine  (HFV-142).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857. 301-443- 
2855. 

SUPPUMCNTAflY  MPOMIATION:  The  Drug 
Export  Amendments  Act  of  1988  (Pub.  L 
99-660]  (section  802  of  the  Federd  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C  382])  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b)  of  the  act 
SecUon  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(bK3)(B) 
have  been  satisfied.  Section  802(b)(3)(A] 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Reystar 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement 
the  agency  is  providing  notice  that 
Mobay  Corp..  Animal  Health  Division, 


P.O.  Box  39a  Shawnee  Mission,  KS 
66201.  has  filed  an  application 
requesting  approval  for  the  export  of  its 
animal  drug  enrofloxacin  solution,  to 
Canada.  The  drug  is  intended  for  the 
control  ol  Arizona  hinahawii 
(perecokm)  infections  in  torkey  hatchery 
eggs.  Tlw  applicatioD  was  received  and 
filed  in  the  Center  for  Veterinary 
Medicine  on  May  10. 1989.  which  shall 
be  considered  the  filing  date  for 
purposes  of  the  act 

Intoested  persons  may  submit 
relevant  information  on  the  application 
to  the  Documents  Management  Brandi 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  document  These  submissions 
may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  June  9, 1989,  and 
to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identfied  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (Sec.  602, 
Pub.  L.  99-660  (21  U.S.C  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.44). 

.    Dated:  May  19. 1989. 
Robert  C  Uvliigstiiii, 

Deputy  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  89-12723  FQed  5-28-89;  8:45  am] 
BILUNO  CODE  4iaO-0t-« 


[Docket  No.  89E-0150] 

Detarminalion  of  Rogulatory  Review 
Partod  for  Purpoaaa  of  Patant 
Extension;  Paraplatin® 

AOENCV:  Food  and  Drug  Admioistratioa 
HHS. 

ACTION:  Notice. 

aUMMAnv;  The  Food  and  Drug 
Administration  (FDA  has  determined 
the  regulatory  review  period  for 
Paraplatin*  (Cart)oplatin)  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks.  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  dni^  product. 
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AODREaa:  Written  comments  and 
petitions  -should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-«2,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 
Nancy  E.  Pirt,  Office  of  Health  Affairs 
(HF\'-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417] 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  animal  drug  product  medical 
device,  food  additive,  or  color  additive) 
was  subject  to  regulatory  review  by 
FDA  before  the  Item  was  marketed. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an 
applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  priods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued],  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S.C.  156(g](l](B]. 

FDA  recently  approved  for  marketing 
the  human  drug  product  Paraplatin*. 
Paraplatin*  is  indicated  for  the 
palliative  treatment  of  patients  with 
ovarian  carcinoma  recurrent  after  prior 
chemotherapy,  including  patients  who 
have  been  previously  treated  with 
cisplatin.  Within  the  group  of  patients 
previously  treated  with  cisplatin,  those 
who  have  developed  progressive 
disease  while  receiving  cisplatin  therapy 
may  have  a  decreased  response  rate. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Paraplatin*  (U.S.  Patent  No.  4,140,707] 


from  the  Bristol-Myers  Co.  and 
requested  FDA's  assistance  in 
determining  the  patent's  eligibility  for 
patent  term  restoration.  FDA,  in  a  letter 
dated  May  4, 1969,  advised  the  Patent 
and  Trademark  Office  that  the  human 
drug  product  had  undergone  a 
regulatory  review  period.  The  letter  also 
stated  that  the  active  ingredient, 
carboplatin,  represented  the  first 
permitted  commercial  marketing  or  use. 
Shortly  thereafter,  the  Patent  and 
Trademark  Office  requested  that  FDA 
determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Paraplatin*  is  1,585  days.  Of  this  time, 
1,338  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  247  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  fi'om  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
November  1, 1984.  FDA  has  verified  the 
applicant's  claim  that  the  date  the 
investigational  new  drug  apphcation 
became  effective  was  November  1, 1984. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  June  30, 1988.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA 19-880]  was 
initially  submitted  on  June  30, 1988. 

3.  The  date  the  application  was 
approved:  March  3, 1989.  FDA  has 
verified  the  applicant's  claim  that  NDA 
19-880  was  approved  on  March  3. 1989. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  915  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  July  31, 1989,  submit  to  the 
Dockets  Management  Branch  (address 
above]  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  November  27, 1989,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
Part  1,  98th  Cong.,  2d  Sess.,  pp.  41-42, 


1984.]  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies]  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  May  22. 1989. 
Stuart  L  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
[FR  Doc.  89-12724  Filed  5-26-89:  8:45  am] 
BtLUNG  COOC  4160-01-M 


Health  Care  Financing  Administration 

Region  II— New  York;  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority 

Part  F.  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration  (HCFA],  Feder^ 
Register,  Vol.  46,  No.  223,  pp.  56927- 
56929,  dated  Thursday,  November  19. 
1981;  Vol.  48,  No.  196,  pp.  4644&-46447, 
dated  Wednesday,  October  12. 1983.  and 
Vol.  53,  No.  195,  pp.  39525-39526.  dated 
Friday,  October  7, 1988]  is  amended  to 
reflect  a  reorganization  within  Region  II 
(New  York),  Office  of  the  Associate 
Administrator  for  Operations  (AAO). 
The  regional  office  is  reorganizing  from 
a  functional  structure  to  a  programmatic 
structiu-e  with  respect  to  the 
administration  of  the  Medicare  end 
Medicaid  programs.  The  reorgdnization 
abolishes  the  current  Division  of 
Program  Operations  and  Division  of 
Financial  Operations  and  replaces  them 
with  the  Division  of  Medicaid  and  the 
Division  of  Medicare.  The 
organizational  alignment  and  functional 
statements  are  indentical  to  those 
approved  within  the  last  2  years  in 
Regions  I,  Ul,  IV,  VC,  VIII,  and  IX.  The 
appropriate  section  titles  in  the  Federal 
Register  are  being  updated  to  identify 
the  current  organizational  alignment  in 
each  regional  office.  No  changes  are 
being  made  to  the  functional  statements. 

The  specific  amendments  to  Part  F. 
are  described  below: 

•  Section  FP.IO.D..  Office  of  the 
Regional  Administrator  (FPD)  (I- 
X])(Organization]. 

The  Office  of  the  Regional 
Administrator,  under  the  leadership  of 
the  Regional  Administrator,  is 


22956 


Federal  Register  /  Vol.  54.  No.  102  /  Tuesday.  May  30.  1989  /  Notices 


comprised  of  the  following 
organizational  components: 

1.  Division  of  Health  Standards  and 
Quality  (FPD(I-X)A) 

2.  Division  of  Financial  Operations 
(FPD(V.  VI.  and  X)C) 

3.  Division  of  Program  Operations 
(FPD(V.  VI.  and  X)D) 

4.  Division  of  Medicaid  (FPD(I-rV  and 
VU-DC)E) 

5.  Division  of  Medicare  (FPD(I-IV  and 
VII-DC)F) 

•  Section  FP.20.D.2..  Division  of 
Financial  Operations  (FPD(II.  V,  VI.  and 
X)C)  is  amended  by  deleting  Region  II 
from  the  title.  The  new  section  title 
reads:  Section  FP.20.D.2..  Division  of 
Financial  Operations  {FPD(V.  VI.  and 
X)C). 

•  Section  FP.20.D3.  Division  of 
Program  Operations  (FPb(II,  V.  VI.  and 
X)D)  is  amended  by  deleting  Region  II 
from  the  title.  The  new  section  title 
reads:  Section  FP.20.D.3..  Division  of 
Program  Operations  (FPD(V.  VI.  and 
X)D). 

•  Section  FP.20.D.4.  Division  of 
Medicaid  (FPD(I.  UI.  IV.  and  VII-D()E)  is 
amended  by  including  Region  II  in  the 
tide.  The  new  section  tide  reads:  Section 
FP.20.D.4..  Division  of  Medicaid  (FPD(I- 
IV.  Vn-IX)E). 

•  Section  FP.20.D.5.,  Division  of 
Medicare  (FPD{I.  UI.  IV.  and  vn-IX)F)  is 
amended  by  including  Region  II  in  the 
tide.  The  new  section  title  reads:  Section 
FP.20.D.5..  Division  of  Medicare  (FPD(I- 
IV.andVD-KJF). 

JoMph  R.  Antes.  PhJ). 

Acting  Associate  Administrator  for 

Management 

Date:  May  4. 1980. 

(FR  Doc.  88-12763  Filed  5-2ft-«9: 8:45  am) 
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Health  Resources  and  Services 
Administration 

Program  Announcement  for  Grants  for 
tfte  Establishment  of  Departments  of 
Family  Medicine 

The  Health  Resources  and  Services 
Administration  announces  that 
applications  for  Fiscal  Year  1990  Grants 
for  Establishment  of  Departments  of 
Family  Medicine  are  being  accepted 
under  the  authority  of  section  780  of  the 
Public  Health  Service  Act.  as  amended 
by  Pub.  L  lOO-flOr. 

Section  780  authorizes  awards  to 
schools  of  medicine  and  osteopathic 
medicine  to  meet  the  costs  of  projects  to 
establish,  maintain,  or  improve  family 
medicine  academic  units  (which  may  be 
departments,  divisions,  or  other  units)  to 
provide  clinical  instruction  in  family 


medicine.  Funds  awarded  will  be  used 
to  (1]  plan  and  develop  model 
educational  predoctoral.  faculty 
development  and  graduate  medical 
education  programs  in  family  medicine 
which  will  meet  the  requirements  of 
section  786(a).  Title  VII  of  the  Act.  as 
amended  by  the  Health  Professions 
Reauthorization  Act  of  1988.  Title  VI  of 
Pub.  L.  100-^807.  by  the  end  of  the  project 
period  of  section  780  support,  and  (2) 
support  academic  and  clinical  activities 
relevant  to  the  field  of  family  medicine. 

The  program  may  also  assist  schools 
to  strengthen  the  administrative  base 
and  structure  that  is  responsible  for  the 
planning,  direction,  organization, 
coordination,  and  evaluation  of  all 
undergraduate  and  graduate  family 
medicine  activities.  Funds  are  to 
complement  rather  than  duplicate 
programmatic  activities  for  actual 
operation  of  family  medicine  training 
programs  under  section  786(a),  as 
amended  by  the  Health  Professions 
Reauthorization  Act  of  1988.  Title  VI  of 
Pub.  L  100-807. 

The  Administration's  budget  request 
for  Fiscal  Year  1990  does  not  include 
funding  for  this  program.  Applicants 
should  be  advised  that  this  program 
announcement  is  a  contingency  action 
being  taken  to  ensure  that  should  funds 
become  available  for  this  purpose,  they 
can  be  awarded  in  an  timely  fashion 
consistent  with  the  needs  of  the 
programs  as  well  as  provide  for  even 
distribution  of  funds  throughout  the 
fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  this  policy. 

To  be  eligible  to  receive  support  for 
this  grant  program,  the  applicant  must 
be  a  public  or  nonprofit  private 
accredited  school  of  medicine  or 
osteopathy. 

To  receive  support,  programs  must 
meet  the  requirements  of  final 
regulations  as  set  forth  in  42  CFR  Part 
57,  Subpart  R. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
project  requirements  in  {  57.1704; 

2.  The  administrative  and 
management  capability  of  the  applicant 
to  carry  out  the  proposed  project  in  a 
cost  effective  manner. 

3.  The  qualifications  of  the  proposed 
staff  and  faculty  of  the  unit:  and 

4.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis. 

In  addition,  the  following  mechanisms 
may  be  applied  in  determining  the 
funding  of  approved  applications. 


1.  Funding  preferences — funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  other  categories  or 
groups  of  applications,  such  as 
competing  continuations  ahead  of  new 
projects. 

2.  Funding  priorities — favorable 
adjustment  of  review  scores  when 
applications  meet  specified  objecti\  e 
criteria. 

3.  Special  considerations — 
enhancement  of  priority  scores  by  merit 
reviewers  based  on  the  extent  to  which 
applications  address  special  areas  of 
concern. 

Section  780.  as  amended  by  Pub.  L. 
99-129,  requires  that  the  Secretary  shall 
give  priority  to  applicants  that 
demonstrate  to  the  satisfaction  of  the 
Secretary  a  commitment  to  family 
medicine  in  their  medical  education  . 
training  programs. 

Funding  Priority 

A  funding  priority  will  be  given  to 
applications  which  show  a 
representation  of  underrepresented 
minority  faculty  in  a  family  medicine 
administrative  unit  which  is  at  least 
twice  the  National  average  of  2.8 
percent  in  U.S.  medical  schools  or  can 
document  an  increase  in  the  niunber  of 
underrepresented  minority  faculty  in  the 
unit  (i.e..  Black.  Hispanic  and  American 
Indian/Alaskan  Native],  over  average  of 
the  past  three  years. 

Special  Consideration 

Special  considerations  will  be  given 
to: 

•  Applicants  that  demonstrate  the 
potential  to  continue  the  project  on  a 
self-sustaining  basis. 

•  Applicants  that  demonstrate  to  the 
satisfaction  of  the  Secretary  a 
commitment  to  family  medicine  in 
their  medical  education  training 
programs,  as  required  by  section  780, 
as  amended  by  Pub.  L.  100-607. 

This  funding  priority  and  special 
considerations  were  implemented  ii. 
Fiscal  Year  1989  and  the  Department  js 
extending  this  priority  and  special 
considerations  in  Fiscal  Year  1990. 

Requests  for  application  materials  and 
questions  regarding  grants  policy  should 
be  directed  to:  Grants  Management 
Officer  (D32),  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration.  5600  Fishers 
Lane,  Room  8C-22.  Rockville,  Maryland 
20857.  Telephone:  (301)  443-6960. 

Application  materials  should  be 
mailed  to  the  Grants  Management 
Officer  at  the  above  address. 

Questions  regarding  programmatic 
information  should  be  directed  to: 
Division  of  Medicine.  Primary  Care 


Federal  Register  /  Vol.  54.  No.  102  /  Tuesday.  May  30.  1989  /  Notices 


22957 


Medical  Education  Branch,  Bureau  of 
Health  Professions.  Health  Resources 
and  Service  Administration.  5600 
Fishers  Lane,  Room  4C-25.  Rockville. 
Maryland  20857,  Telephone:  (301)  443- 
1467. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training  Grant 
Application,  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  OMB  clearance 
number  is  0915-0060. 

Pub.  L.  100-607,  section  633(a), 
requires  that  for  grants  issued  under 
sections  780,  784,  785  and  786  for  Fiscal 
Year  1990  or  subsequent  fiscal  years,  the 
Secretary  of  Health  and  Human  Services 
shall,  not  less  than  twice  each  fiscal 
year,  issue  solicitations  for  applications 
for  such  grants  if  amounts  appropriated 
for  such  grants  and  remaining 
imobligated  at  the  end  of  the  first 
solicitation  period,  are  sufficient  with 
respect  to  issuing  a  second  solicitation. 

The  application  deadline  is  July  10. 
1989.  Applications  shall  be  considered 
as  meeting  the  deadline  if  they  are 
either: 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing.  Applications  received 
after  the  deadline  will  be  returned  to  the 
applicant. 

This  program  is  listed  at  13.984  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Applications  submitted  in  response  to 
this  announcement  are  not  subject  to  the 
provisions  of  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  Part  100). 

Dated:  May  23, 1989. 
lohn  H.  Kelso. 
Acting  Administrator. 
[FR  Doc.  89-12725  Filed  5-26-89:  8:45  am] 

BILLING  COOE  4160-1$-M 

Social  Security  Administration 

Social  Security  Disability  Program 
Demonstration  Project 

summary:  The  Commissioner  of  Social 
Security  annoimces  the  following 
demonstration  project  to  be  conducted 
under  the  authority  of  Pubhc  Law  (Pub. 
L]  96-265,  section  505(a),  as  amended  by 
Pub.  L.  99-272.  section  12101.  Twenty- 


four  projects,  which  will  focus  on 
vocational  assessment,  rehabilitation 
and  placement  into  competitive 
employment,  will  be  funded  under  this 
section  of  the  law.  Eighteen 
demonstration  projects  require  that 
section  222(a)  of  the  Social  Sectuity  Act 
(the  Act)  be  waived,  permitting  direct 
referral  of  Social  Security  disability 
insurance  (SSDI)  beneficiaries  from  the 
Social  Security  Administration  (SSA)  or 
the  State  agencies  that  make  disability 
determinations  for  SSA,  to  the 
organizations  (vocational  rehabilitation 
(VR)  referral  waiver).  Additionally,  1  of 
these  18  projects  "Try  Work."  also 
requires  that  section  222(c)(4)(A)  of  the 
Act  be  waived,  permitting  deferral  of  the 
trial  work  period  (TWP)  for  up  to  6 
consecutive  months  of  employment.  The 
six  remaining  demonstrations  do  not 
require  any  waiver  and  notice  is  given 
for  informational  purposes  only.  We  are 
publishing  this  notice  to  comply  with  20 
CFR  404.1599,  which  requires 
publication  of  a  notice  in  the  Federal 
Register  before  starting  certain 
demonstration  projects. 

A  number  of  demonstration  projects 
will  involve  individuals  who  are 
receiving  concurrent  SSDI  and 
Supplemental  Security  Income  (SSI) 
payments.  Section  1110(b)  of  the  Act 
authorizes  the  Secretary  of  Health  and 
Human  Services  (the  Secretary]  to 
undertake  demonstration  projects 
designed  to  help  SSI  recipients  return  to 
work.  Section  1615  of  the  Act  will  be 
waived,  in  appropriate  cases,  to  permit 
referral  of  SSI  recipients  to  an 
organization  other  than  the  State  VR 
agency  for  employment  service.  We  are 
publishing  this  notice  to  comply  with  20 
CFR  416.250(e],  which  requires  such 
notification. 

FOR  FURTHER  INFORMATION  CONTACT: 

Malcolm  H.  Morrison,  Social  Security 
Administration.  Office  of  Disability. 
2223  Annex,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235.  Phone  (301) 
965-0091. 

Background  Information:  The  Social 
Security  Disability  Amendments  of  1980, 
Pub.  L.  96-265,  section  505(a).  as 
amended  by  Pub.  L.  99-272,  section 
12101,  directs  the  Secretary  to  develop 
and  carry  out  experiments  and 
demonstration  projects  designed  to:  1) 
Encourage  disabled  beneficiaries  to 
return  to  work,  and  2]  accrue  trust  fund 
savings  or  otherwise  promote  the 
objectives  or  facilitate  the 
administration  of  title  II  of  the  Act. 
Section  505  of  Pub.  L  96-265,  as 
amended  by  Pub.  L  99-272,  section 
12101,  also  authorizes  the  Secretary  to 
waive  certain  provisions  of  the  Act  as  is 
necessary  to  conduct  these  experiments 


and  demonstration  projects.  This 
includes  waiver  of  section  222(a]  which 
requires  SSA  to  refer  disability 
beneficiaries  to  State  VR  agencies.  This 
also  includes  waiver  of  section 
222(c)(4)(A)  which  provides  that  any 
month  an  individual  provides  services 
must  be  counted  in  the  T^T. 

Overall  Objectives:  SSA  wishes  to 
assist  its  disabled  beneficiaries  in 
returning  to  competitive  employment. 
SSA's  focus  is  on  significantly  improved 
integration  and  use  of  VR  and  other 
employment  program  resources 
providing  for  more  employment 
opportunities,  better  mechanisms  for 
identifying  and  referring  candidates  for 
rehabilitation  and  other  employment 
services,  more  effective  incentives  for 
rehabilitation  and  employment, 
increased  access  to  employment  service 
systems  and  networks,  and  more 
effective  and  efficient  employment 
intervention  for  beneficiaries. 

Description  of  Demonstration  Projects 

(1)  Alabama  State  Department  of 
Education:  Montgomery,  Alabama; 
"Early  Rehabilitation  Intervention  for 
Disability  Recipients."  The  project  will 
involve  sites  in  Montgomery, 
Birmingham  and  Decatur  (no  waiver 
required).  It  will  focus  on  early 
intervention  by  referring  individuals  for 
VR  services  as  early  as  possible  in  the 
disability  process.  VR  counselors  will 
direct  a  coordinated  case  management 
approach  in  assisting  return  to 
employment  includmg  use  of  private 
sector  job  placement  firms. 

(2)  American  Institute  of 
Rehabilitation,  Education  and 
Employment  Sterling,  Virginia;  "Early 
Intervention  In  Private  Job  Placement  of 
SSDI  Beneficiaries"  (VR  referral  waiver 
required).  This  project  will  have  three 
sites,  still  to  be  determined.  It  will  focus 
on  early  intervention  with  referrals  from 
SSA  field  offices  before  the  disability 
determination  is  made.  Projects  with 
industry  sites  will  be  used  to  provide  a 
full  range  of  VR  services.  This  project 
represents  an  alliance  of  business,  labor 
unions,  private  rehabilitation  agencies 
and  public  rehabilitation  agencies 
directing  a  coordinated  return  to  work 
effort. 

(3)  Baltimore  County  Economic 
Development  and  Rehabilitation 
Alliances.  Incorporated:  Baltimore. 
Maryland;  "Accessing  Rehabilitation 
Engineering"  (VR  referral  waiver 
required).  Direct  narketing  will  be  used 
to  contact  physically  disabled 
beneficiaries  who  are  likely  to  benefit 
from  rehabilitation  engineering 
techniques.  They  will  be  enrolled  in  job 
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placement  prograns  emphasizing 
rehabilitation  engineering  services. 

t4)  CA.R.E.,  Incorporated:  Orange 
County.  California;  "Computer  Assisted 
Vocational  Assessment  and  Intensive 
Job  Placement"  (VR  referral  waiver 
required).  This  project  will  provide 
vocational  assessment  and  intensive  job 
placement  services  where  SSDI  beneflts 
have  been  terminated  because  of 
medical  improvement  Computer- 
assisted  assessment  and  job  matching 
will  be  used  to  assure  prompt 
intervention.  It  will  examine  the  effects 
of  early  post  termination  intervention  on 
the  reci(Uvism'  rate  and  appeals  of 
disabiUty  cessations. 

(5)  Custom  Manufacturing  Services. 
Incorporated:  Louisville.  Kentucky; 
"Metal  Working  Occupations  for 
Persons  with  Mental  Retardation"  (no 
waiver  required).  Seeks  to  demonstrate 
the  capability  of  mentally  retarded 
individuals  to  become  a  spot  welder  or 
press  brake  machine  operator  and 
produce  at  the  same  level  as  non- 
impaired  individuals.  Will  provide 
training  and  supervision  in  the  areas  of 
machine  setup,  equipment  maintenance 
and  quality  control. 

(6)  Fountain  House,  Incorporated: 
New  York,  New  York;  "The 
Development  Analysis  and  Cost- 
Effectiveness  of  an  Employment 
System"  (VR  referral  waiver  required). 
This  project  will  design,  develop  and 
analyze  the  effectiveness  of  a 
comprehensive  employment  system  for 
the  chronically  mentally  ill.  It  will 
emphasize  supportive  case  management 
and  entry  level  employment  for 
individuals  who  have  not  benefitted 
from  past  employment  opportunities. 
The  use  of  vocational  services  will  be 
used  to  document  specific  patterns  of 
community  adjustment 

(7)  Goodwill  Industries  of  Dayton, 
Incorporated:  Dayton,  Ohio;  "Case 
Management/Placement  Program  for  the 
Severely  Disabled"  (VR  referral  waiver 
required).  This  project  will  provide 
individual  rehabilitation  planning  for 
selected  SSDI  beneficiaries.  It  will 
expedite  the  process  by  using  case 
managers  and  the  integration  of 
vocational  resources,  including  in-house 
assessment  evaluation,  job  coaching, 
rehabilitation  engineering  and  job 
placement  Cost-benefits  will  be 
monitored  by  a  management 
information  system  already  in  place. 

(8)  International  Center  for  the 
Disabled:  New  York.  New  York;  "How 
and  When  to  Invest  in  Case 
Management  Employment  Services"  (VR 
referral  waiver  required).  This  project 
will  test  the  most  effective  time  for  VR 
intervention  by  comparing  employment 
outcomes  for  new  referrals  versus  those 


receiving  disability  benefits  for  at  least  1 
year.  Employment  services  will  be 
provided  by  the  State  VR  agency.  Final 
results  will  include  a  cost-benefit 
analysis. 

(9)  Jordan  Rehabilitation  Services, 
Incorporated:  Rural  and  urban  areas. 
New  Jersey;  "Case  Management  Project" 
(VR  referral  waiver  required).  This 
project  will  provide  comprehensive  and 
systematic  VR  and  employment  services 
to  beneficiaries  who  have  been  disabled 
no  mere  than  1  year.  They  will  provide 
goal  directed  services,  including 
medical/vocational  case  management 
motivational  counseling  and  other 
support  techniques.  Provisions  are  made 
for  a  copayment  of  rehabiUtation  costs 
by  third  par^  insurers. 

(10)  Kingsbrook  Jewish  Medical 
Center:  Brooklyn.  New  York; 
"Computerized  Evaluation  of  Functional 
Capacity  for  Work  Performance"  (VR 
referral  waiver  required).  This  project 
seeks  to  measure  the  dynamic  residual 
functional  capacity  of  beneficiaries  with 
musculoskeletal  and/or  neurological 
impairments  using  state-of-the-art 
technology.  It  will  establish  functional 
requirements  for  various  standard 
occupations  and  match  project 
participants  with  those  jobs.  Project 
participants  vnll  then  be  referred  to  the 
State  VR  for  job  placement. 

(11)  Medical  College  of  Wisconsin: 
Milwaukee.  Wisconsin;  "Cardiac  Work 
Evaluation  and  Training  Center"  (VR 
referral  waiver  required).  This  project 
will  develop  a  model  state-of-the-art 
evaluation  and  training  center  for  SSDI 
beneficiaries  with  cardiac  impairments, 
emphasizing  early  intervention  and 
return  to  work.  The  center  will  provide 
individualized  residual  functional 
capacity  assessment  conditioning, 
stress  management  training  and  work 
tolerance  training. 

(12)  National  Rehabilitation  Hospital: 
Washington.  DC;  "A  Composite  Model 
for  Worksite  Evaluation  and 
Accommodation"  (no  waiver  required). 
This  project  seeks  to  develop  an 
effective  team  approach  for  worksite 
evaluation  and  accommodations  to 
assist  return  to  work  efforts  of 
beneficiaries.  This  multidisciplinary 
approach  will  combine  rehabilitation 
engineering,  occupational  therapy  and 
VR  counselors.  They  will  conduct 
approximately  50  worksite  evaluations 
and  10  worksite  accommodations  in 
order  to  link  beneficiaries  needing 
technological  intervention  to  return  to 
work. 

(13)  State  of  Oklahoma  Department  of 
Human  Services:  Oklahoma  City. 
Oklahoma;  "DHS.  SSA/VR  Special 
Project"  (no  waiver  required).  This 
project  will  have  sites  in  Tulsa,  Osage 


and  Creek  Counties,  Oklahoma.  It  seeks 
to  supplement  the  services  provided  by 
State  VR  counselors  by  using  counselor 
aids  who  are  retired  senior  citizens  to 
provide  referrals,  support  and  tracking 
services  to  beneficiaries.  The 
expectation  is  that  the  special  services 
provided  by  the  counselor  aides  will 
significantiy  increase  the  number  of 
beneficiaries  who  successfully  complete 
VR  and  obtain  employment. 

(14)  Pennsylvania  Department  of 
Public  Welfare,  Office  of  Mental 
Health:  Philadelphia,  Pennsylvania; 
"Vocational  Improvement  Program  fVIP) 
Jobs  for  Mentally  111  Black  Men"  [VR 
referral  waiver  required).  Through 
outreach  by  case  managers  this  project 
will  provide  an  intensive  2-year  program 
of  vocational  services  to  46  young  black 
male  disabled  beneficiaries.  These 
services  will  include  skill  enhancement, 
transportation,  job  matching,  job 
coaching  and  24-hour  support  services. 
Success  will  be  measured  by  retention 
in  the  program,  involvement  with 
prevocational  services  and  attaining  of 
part-time  and  full-time  employment. 

(15)  Projects  With  Industry.  Stout 
Vocational  Rehabilitation  Institute: 
Menomonie.  Wisconsin;  "Cooperative 
Occupational  Options  Project  for  DI 
Beneficiaries"  (VR  referral  waiver 
required).  This  project  seeks  to  develop 
a  service  model  emphasizing  early 
intervention,  comprehensive  needs 
assessment,  coordinated  referral, 
placement  and  follow-up  services.  To 
maximize  available  resources,  formal 
cooperative  service  agreements  will  be 
established  with  both  public  and  private 
agencies,  including  Private  Industry 
Councils  (PIC). 

(16)  REGAIN:  San  Diego.  California; 
"REGAIN  Demonstration  Program  for 
Orthopedically  Disabled"  (VR  referral 
waiver  required).  This  project  will  have 
sites  in  San  Diego  and  Tustin. 
California.  It  will  focus  on 
orthopedically  disabled  beneficiaries 
and  provide  assessment  development  of 
individual  rehabilitation  plans,  job 
seeking  skills  training,  placement  and 
follow-up.  A  system  approach  that  has 
been  successful  in  the  rehabilitation  of 
Workers'  Compensation  beneficiaries 
will  be  used. 

(17)  Research  Foundation  of  the  City 
University  of  New  York  Graduate 
School  and  University  Center:  New 
York,  New  York;  "Collaborative 
Employment  Program  for  SSI  Youth"  (no 
waiver  required).  This  project  will  focus 
on  providing  disabled  high  school  youth 
with  work  experience.  It  will  coordinate 
placement  activity  with  the  PIC  and 
develop  a  written  cooperative 
agreement  between  the  school. 
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rehabilitation  agencies  and  employers.  It 
is  expected  that  after  completion  of  high 
school  those  individuals  will  make  a 
smooth  transition  to  full-time 
employment 

(18)  Sharp  Rehabilitation  Center:  San 
Diego.  California;  "Enhancing 
Employment  Success  for  Individuals 
with  Traumatic  Brain  Injury  (TBI)"  fVR 
referral  waiver  required).  This  project 
will  provide  comprehensive 
rehabilitation  services  to  individuals 
who  are  disabled  because  of  mild  to 
moderate  traumatic  brain  injuries  and 
are  currenUy  receiving  treatment  on  an 
outpatient  basis.  It  will  identify  key 
variables  which  can  be  used  to  predict 
which  TBI  individuals  are  Ukely  to 
benefit  from  rehabilitation  intervention. 

(19)  Small  and  Associates, 
Incorporated:  New  York.  New  York; 
"Hospitahty  Industry  Employment 
Program"  (VR  referral  waiver  required). 
This  project  will  establish  a 
collaborative  employment  program 
between  SSA.  hospitality  industry 
employers  led  by  the  Marriott 
Corporation  and  the  Job  Training 
Partnership  Act  (JTPA)  employment 
system.  This  joint  venture  will  offer 
enhanced  recruitment  and  competitive 
employment  opportunities  for  SSA's 
disabled  beneficiaries. 

(20)  Southwest  Business,  Industry  and 
Rehabilitation  Association  (SWBIRA): 
Scottsdale.  Arizona;  'Try  Work"  (State 
VR  referral  waiver  and  trial  work  period 
(TWP)  excluded  for  up  to  6  consecutive 
months  required).  The  project  site  will 
be  in  the  Phoenix,  Arizona  area  and  will 
determine  the  effectiveness  of  short 
term  work  (6  consecutive  months  or 
less)  enhanced  by  preplacement  and 
work  adjustment  assistance  in  leading 
to  eventual  full-time  competitive 
employment.  Participants  in  this  project 
will  be  able  to  work  for  up  to  6 
consecutive  months  and  not  have  this 
employment  count  as  part  of  their  trial 
work  period  (TWP). 

(21)  The  Navajo  Nation:  Window 
Rock,  Arizona;  "Project  VALUE 
(Vocational  Avenues  Lead  to  Useful 
Employment)"  (no  waiver  required). 
This  project  will  implement  a 
collaborative  effort  between  SSA  and 
the  Navajo  Vocational  Rehabilitation 
Program  (NVRP)  in  supporting  a 
comprehensive  and  systematic  approach 
to  employment  assistance  for  SSA's 
disabled  beneficiaries.  It  will  provide 
counseling,  career  guidance  and  job 
placement  services,  to  eligible 
beneficiaries  who  are  also  native 
American  Indians  and  members  of  the 
Navajo  Nation.  An  automated  case 
status  reporting  system  will  be 
maintained. 


(22)  The  Menninger  Clinic.  Inc.: 
Topeka,  Kansas;  "Profile  of  DI 
Beneficiaries  Who  Return  to  Work"  (VR 
referral  waiver  required).  This  project 
will  identify  key  beneficiary  variables 
which  will  predict  who  would  benefit 
from  vocational  rehabilitation  services 
and  return  to  work.  It  will  develop 
matching  computer  software  and 
demonstrate  the  use  of  this  information 
by  referring  individuals  for  vocational 
rehabilitation  and  employment  services. 

(23)  Vanderbilt  University:  Nashville, 
Tennessee;  "Early  Intervention  with 
Mentally  Impaired  SSI/SSDI 
Applicants"  (VR  referral  waiver 
required).  This  project  will  demonstrate 
that  early  intervention  and 
comprehensive  job  placement  and 
counseUng  services  will  significantiy 
increase  the  return  to  work  rate  for 
SSDl/Supplemental  Security  Income 
applicants.  It  will  emphasize  a  team 
case  management  approach  and 
examine  the  extent  to  which 
disincentives  affect  the  return  to  work 
rate. 

(24)  Virginia  Commonwealth 
University:  Richmond,  Virginia; 
"Competitive  Employment  for  Persons 
with  Traumatic  Brain  Injury  (TBI)"  (VR 
referral  waiver  required).  This  project 
will  involve  sites  in  Richmond  and 
Norfolk,  Virginia.  This  project  will 
provide  comprehensive  and  innovative 
vocational  services  to  SSDI 
beneficiaries  with  traumatic  brain 
injiuies.  It  will  use  cognitive  strategies 
such  as  visual  cues  and  physical 
adaptations  including  lapboards  and/or 
adaptive  switches.  Job  coaches  will 
assist  individuals  at  the  actual  job  site. 
Statutory  Provisions  to  be  Waived: 
Sections  222(a)  and  1615  of  the  Act  are 
being  waived  for  the  purpose  of 
conducting  18  of  these  demonstration 
projects.  These  sections  require  that 
SSA  refer  disabled  persons  to  State  VR 
agencies  and  this  waiver  authorizes  SSA 
to  refer  disabled  beneficiaries  to  the 
funded  organizations.  One  of  these  18 
demonstration  projects,  'Try  Work," 
also  requires  that  SSA's  9-month  TWP 
not  begin  until  after  the  project 
participants  have  completed  a  short 
term  work  period  of  up  to  6  consecutive 
months.  To  accommodate  this  project 
section  222(c)(4)(A)  of  the  Act  is  being 
waived.  This  section  provides  that  any 
month,  in  which  an  individual  renders 
"services"  as  defined  in  section  222(c)(2) 
of  the  Act,  must  be  counted  in 
determining  his  or  her  TWP. 

Authority:  Sec.  505(a]  of  the  Social  Security 
Disability  Amdts  of  1980.  Pub.  L  96-265.  as 
amended  by  Pub.  L.  99-272,  sec.  12101.  Sec. 
1110(b)  of  the  Social  Security  Act. 


Dated:  April  18, 1989. 
Dorcas  R.  Hardy, 

Commissioner  of  Social  Security. 

[FR  Doc.  89-12740  Filed  5-26-89:  8:45  am] 

BILUNG  COOC  4190-1 1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  N-89-1994] 

Submission  of  Proposed  Information 
Collections  to  OMB 

agency:  Office  of  Administration,  HUD. 
action:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
solicitmg  public  comment  on  the  subject 
proposals. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comment  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Alhson,  OMB  Desk  Officer.  Office 
of  Management  and  Budget  New 
Executive  Office  Building.  Washington, 
DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street 
Soutiiwest,  Washington.  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequentiy  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  (8)  whether  the 
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proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  ONIB  Desk  Officer 
for  the  Department. 

Authority:  Sec  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C.  3507;  sec.  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 


Date:  May  15. 1989. 
John  T.  Muiphy. 

Director,  Information  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Infonnation  Collection  to  OMB 

Proposal:  Request  for  Acceptance  of 
Changes  in  Approved  Drawings  and 
Specifications. 

Q^/ce;  Housing. 


Description  of  the  Need  for  the 
Infonnation  and  Its  Proposed  Use: 
HUD-92577  will  be  used  by  the 
mortgagees  and  builders  for  requesting 
HUD  acceptance  of  changes  to  the 
accepted  plans  and  specifications. 

Form  Number  HUD-92577. 

Respondents:  Individuals  or 
Households. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  o( 
respondents 


Frequency  ol 
response 


Hoots  per 
response 


=       Burdentwurs 


HUO-92577., 


10,000  


1   


0.5 


5.000 


Total  Estimated  Burden  Hours:  S,000. 

Status:  Extension. 

Contact 

Kenneth  L  Crandall,  HUD  (202)  755- 

5720 
John  Allison,  OMB,  (202)  395-6880 

Date:  May  15, 1969. 

Nodoa  of  Submission  of  Proposed 
Infonnatloo  CoUection  to  OMB 

Proposal:  Preference  in  the  Families 
who  are  Occupying  Substandard 


Housing,  Involtmtarily  Displaced  or 
Paying  More  Than  50  Percent  of  Family 
Income  for  Rent. 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
information  collected  will  be  used  by 
Public  Housing  Authorities  (PHAs)  to 
determine  whether  prospective  tenants 
are  eligible  for  preference  in  obtaining 
housing  because  they  are  occupying 
substandard  housing,  involuntarily 
displaced,  or  paying  more  than  50 


percent  of  their  family  income  for  rent. 
HUD  will  use  the  information  to 
determine  if  PHAs  are  properiy 
administering  the  program. 

Fonn  Number  None. 

Respondents:  Individuals  or 
Households,  State  or  Local 
Governments,  and  Non-Profit 
Institutions. 

Frequency  of  Submission: 
Recordkeeping  and  On  Occasion. 

Reporting  Burden: 


Numtoef  of         ^        Freouency  of        „ 
response 


Hours  per 
response 


Burder)  hours 


PuMc  Housing  Authortttes,  tnform  Appicants  of: 

Federal  Prslswioe. — .. — .,...»..»... — »...»............«....«»»»....»««..».»««...««».•». 

OtH^top  Preoedufee  .        

Verify  EligMHy 

Notify  AppScanU  not  Meeting  Criteria 

Appicama  Ouabficalion  Documenl 

Gowrwnent  Agsndea  and  Prwate  LandkydK  Certify  Basis  for  Preference 
PetermineHoo ........... .......»«.......«-».«. 


3,300 

330 

3.300 

3,300 

130,000 

10.000 


1 

1 

30 

3.9 
1 

13 


3.3  

10.890 

12   

3.960 

1 

128.700 

1 

12.870 

1    

130.000 

.25 


32.500 


Total  Estimated  Burden  Hours: 
318,920. 
Status:  Revision. 
Contact- 

Edward  C.  Whipple,  HUD  (202)  426- 

0744 
lohn  .Allison.  OMB,  (202)  395-6880 
Date:  May  15. 1989. 
[FR  Doc.  80-12668  Filed  S-26-89:  8:45  a.m.] 

WUJNQ  COOC  4210-ei-tl 

Office  of  Housing 
[Docket  No.  N-«»-1996] 

Submission  of  Proposed  Information 
Collection  to  OMB 

agency:  Office  of  Housing,  HUD. 
action:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  pubhc  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison.  OMB  Desk  Officer.  Office 
of  Management  and  Budget,  New 
Executive  O^ce  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street 
Southwest,  Washington,  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 


forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  llie 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  It  is  also 
requested  that  OMB  complete  its  review 
within  seven  days.  ^ 

The  notice  Hsts  the  following:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (4) 
agency  form  number  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequent  the 
information  will  be  required;  (7)  an 
estimate  of  the  total  number  of  hours 
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needed  to  prepare  the  information 
submission  including  the  number  of 
respondents;  (8)  whether  the  proposal  is 
new  or  a  revision  of  an  information 
collection  requirement;  and  (9)  the 
names  and  telephone  numbers  of  an 
agency  oRicial  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Sec.  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507;  sec.  7(d)  of  the 
Department  of  Housing  and  Development 
Act,  42  U.S.C.  3535(d). 


Date:  May  17, 1989. 

James  E.  Schoenberger. 

Deputy  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner. 

Notice  of  Submission  of  Proposed 
Infonnation  CoUection  to  OMB 

Proposal:  Nehemiah  Housing 
Opportimity  Grant  Program — 24  CFR 
Part  280. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Under  the  Nehemiah  Housing 


Opportunity  Program,  the  Department  is 
authorized  to  make  grants  to  non-profit 
organizations  to  enable  them  to  provide 
loans  to  families  purchasing  homes  that 
are  constructed  or  substantially 
rehabilitated  in  accordance  with  HUD 
approved  programs. 

Form  Number  HUD-91102. 

Respondents:  Individuals  or 
Households,  State  or  Local 
Governments,  and  Non-Profit 
Organizations. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
resportse 


Hours  per 
response 


Burden  hours 


Application 

Recordkeeping.. 


150 
10 


8 
3067 


1.200 
3.066.5 


Total  Estimated  Burden  Hours: 
4,266.5. 
Status:  New. 
Contact- 
Howard  D.  Mayfield,  HUD,  (202)  755- 

6723 
John  Allison.  OMB,  (202)  395-6880 

Date:  May  17, 1989. 

Supporting  Statement  for  Final  Rule  foi 
Nehemiah  Housing  Opportunity  Grant 
Program 

1.  Title  VI  of  The  Housing  and 
Conununity  Development  Act  of  1987, 
Pub.  L.  100-242  (attachment  I),  approved 
February  5, 1988,  established  the 
Nehemiah  Housing  Opportunity 
Program.  The  Final  Rule  was  published 
in  the  May  22, 1989  edition  of  the 
Federal  Register,  54  FR  22248. 

The  purpose  of  the  program  is  to 
provide  an  opportunity  for  those 
families  who  otherwise  would  not  be 
financially  able  to  realize  their  dream  of 
owning  a  home,  to  increase  the 
employment  opportunities  of  the 
residents  in  neighborhoods  where  the 
housing  is  proposed  and  to  create  sound 
and  attractive  neighborhoods. 

The  maximum  loan  is  $15,000  per 
family.  Only  owner  occupied,  first  time 
homebuyers  or  families  who  have  not 
owned  a  home  for  the  past  three  years 
are  eligible.  The  family's  income  shall 
not  be  more  than  the  median  income  of 
a  family  of  four  persons  in  the 
metropolitan  statistical  area  where  the 
project  will  be  located.  Fifteen  percent 
of  the  families  may  have  incomes  as 
high  as  115  percent  of  the  median 
income  of  the  area  if  the  unit  of  local 
government  determines  that  the  increase 
is  necessary  to  achieve  or  maintain 
neighborhood  stability.  To  obtain  the 
fifteen  percent  modification,  the 


recipient  must  submit  a  request  by  the 
unit  of  general  local  government  where 
the  program  will  be  located  with 
supporting  documentation 
demonstrating  that  such  action  is 
necessary  to  achieve  or  maintain 
neighborhood  stability. 

2.  The  Department  of  Housing  and 
Urban  Development  (HUD)  will  select 
Nonprofit  Corporations  through  a 
competitive  process  to  administer  loans 
to  the  applicable  families.  The  Nonprofit 
Corporations  (respondents]  will  submit 
applications  with  the  documentation 
regarding  their  projects.  The 
applications  will  include  the  number  of 
units,  grant  requested,  location  of  the 
proposed  project  and  statistical  data 
regarding  the  neighborhood.  The 
respondents  are  also  required  to  submit 
information  and/or  dociunents 
concerning  the  following: 

a.  Site  plans/floor  plans; 

b.  Description  of  construction/ 
rehabilitation; 

c.  Compliance  with  Home  Quality 
Standards: 

d.  Site  control  and  zoning: 

e.  Market  analysis; 

f.  Description  of  sales  program; 

g.  Local  resident  participation; 

h.  Local  government  approval;  and 

i.  Program  schedule  and  projected 
annual  program  budget. 

It  will  take  approximately  eight  hours 
for  the  respondents  to  prepare  the 
applications.  The  HUD  Field  Offices  will 
review  the  applications  submitted  in 
their  jurisdictions  and  send  their 
recommendations  to  Headquarters  for 
final  review  and  selection. 

The  following  information  will  also  be 
collected  by  the  respondents. 

1.  Frequency  of  recordkeeping  or 
reporting,  Subpart  D,  Application  and 


Selection  Procedures,  Section  280.207 
(vii). 

— The  recipients  will  be  required  to 
include  (attach]  a  copy  of  the  lead-based 
paint  inspection  report  with  the 
recorded  2nd  mortgage  (securing  the 
Nehemiah  loan]  of  all  homebuyers.  In 
addition,  the  case  binders  of  all  insured 
loans  will  include  a  copy  of  the 
inspection  repwt 

2.  Income  Limitations  (request  for 
modification  and  supporting 
documentation].  Subpart  E,  Eligible 
Purchasers.  Section  280.315  (i). 

— ^The  modification  request  shall  be 
submitted  within  15  days  after  the 
execution.  Each  request  must  include 
supporting  documentation  that  such 
action  is  necessary  to  achieve  or 
maintain  neighborhood  stability. 

3.  The  applications  are  submitted  by 
the  sponsor  on  a  case  by  case  basis,  and 
there  is  no  available  technology  to 
reduce  the  information  burden. 

4.  No  applicable. 

5.  The  method  of  collecting  this 
information  is  similar  to  the  process 
used  under  24  CFR  Part  885— Elderly 
Housing  and  24  CFR  Part  850.  Housing 
Development  Grant  Program.  A  draft  of 
the  application  form  for  the  Nehemiah 
Housing  Opportunity  Program  is 
attached.  We  are  still  in  the  process  of 
making  appropriate  changes. 

6.  The  information  included  in  the 
applications  for  selection  consist  of 
material  available  to  respondents 
through  consultation  with  related 
companies  in  the  housing  industry.  The 
information  is  compiled  and  forwarded 
to  the  Secretary  for  review  and  final 
selection. 

7.  The  information  is  collected  only 
once  during  the  fiscal  year 
appropriations  are  made.  The 
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information  is  adjusted  as  much  as 
possible  to  reduce  the  burden. 

B.  Not  applicable.  The  collection  of 
information  it  not  inconsistent  with  the 
guidelines  in  5  CFR  1320.6. 

9.  Not  applicable.  No  outside 
consultation  from  prospective 
applicants. 

10.  No  assurances  of  confidentiality 
are  provided  to  respondents. 

11.  There  are  no  questions  of  a 
sensitive  nature  included  in  the 
applications. 

12.  The  estimate  of  annualized  cost  to 
respondent  will  vary  depending  on  their 


respective  capabilities.  However,  we  recordkeepers  which  is  306.7  or  3,066.5 

estimate  the  annual  cost  to  be  $12.00  per  hours. 

hour  X  4,266.5  burden  hours  or  $51,198.  The  recordkeeping  hours  for  the  lead- 

The  annutdized  cost  to  the  Federal  based  paint  and  modification  request 

government  will  be  $20.00  per  staff  hour  s™  included  in  the  burden  hours  as 

X  750  staff  hours  or  $15,000.  outlined  on  attachment  2.  Tabulation  of 

13.  Item  No.  17  (SF-631.  Annual  Reporting  Burden,  items  #4  and 

No.  of  respondents 150         14.  jhe  information  collection  is  the 

No.  of  responses  per  respondent ..1  result  of  implementing  new  statutory 

Total  responses 150  requirements  and  subsequent 

No.  of  hours  per  response.^... ».~ 8  •  »•  ^ 

Total  burden  hours „ 1.200  aPPfopnations. 

15.  Not  applicable.  This  information  is 

There  are  10  recordkeepers  x  the  not  being  collected  for  statistical  use 

total  annual  staff  hour  per  and  will  not  be  published. 


Tabulation  of  Annual  Reporting  Burden  Final  Rule— Nehmeiah  Housing  Opportunity  Grants  Program 


Information  collection  requirenient 


Apptication  Submission  Requirements.. 


Affirmative  Fair  Housing  Marketing  Requirements 

Racial  and  Ettwitc  Data  CoUaction  n«qivanwrt.„ 

Leed^ased  Pamt  Reporting  and  Recordkeeping  Requirement.. 

Grant  Agreement _ - - 

Request  for  Modification  of  Requirement  for  Eligible  Buyers 

Sales  Contract  Requirement 

Request  for  Reimbursement 

Loan  and  Second  Motgage  Requrament..- _. 

F^aquest  (or  HUD  Approval  of  Sale  or  Transfer....^ 


Total  Burden  Hours.. 


Section  of  CFR  affected 


S  280.105(b)  a  (c):  (280.1 10(a)  «  (b): 
f  280.205:  1 280.21 5(b)(2)(i), 

(b)(2)(iv).  (b)(5)  &  (b)(7);  a 
i  2e0.207(a)(6). 

f  280.207(a)(6) 


8280.207(a)(7) 

5280.207(d) 

i  280.303(a) 

5280.315(a) 

5  280  320(b) 

5  280.322(b) 

5280.322(a) 

5280.330(b) _ 


of 

respond- 
ents 


150 


10 
10 

2 
10 

5 
10 
10 
10 
10 


Number 
of 
re- 
sponses 

per 
respond- 
ent 


1 

145 

145 

1 

1 

145 

145 

145 

45 


Total 

annual 

response 


150 


10 

1,450 

290 

10 

5 

1.450 

1,450 

1,450 

450 


Hours  per 
response 


8.00.. 


3  minutes. 
3  minutes.. 

.50 

2.00 

150....... 

.50 

.50 

.50 

1.50 


Total 
hours 


1,200.0 


.5 

435 

145.0 

20.0 

75 

725.0 

725.0 

725.0 

6750 


4,2665 
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Application  for  Nehemiah 
Housing  Opportunity  Grant 
Program 


U.S.  Dapartmant  of  Housing 
and  Urban  Davalopmant 

Office  of  Housing 

Federal  Housing  Commisioner 


ir 

OMB  Approval  No  2502-  0385  (erp  12-3:  'BS) 


Applica'jon  Nijiroef ; 


Public  Reporting  Burden  lor  this  coltection  of  information  ic  estimated  to  average  8  hours  per  response 
includng  the  lime  for  reviewing  instructions,  searcNng  existing  data  sources,  gathering  and  maintaining  the 

data  needed,  and  completing  and  reviewing  the  collection  of  infomtation    Send  comments  regarding  this  i 

burden  estimate  or  a^  other  asprct  of  this  coljecnon  of  informaDon,  including  suggestions  for  reducing  ihis  burden,  to  the  Reports  Managemen*  Offwer 
Office  of  Information  Policies  ar>d  Systems.  U  S  Department  of  Housing  and  Uftoan  Development.  Washington  D  0  2041^3600  and  to  theOff.«ol  ' 
Management  and  Budget,  Papenwork  Hedoctjon  Project  (2502-O385)Washington  D  C  20503  .  «  «  »  iie  wmoo  or 


1 


Privacy  Act  NoUee:     The  infonmation  requested  in  this  form  Is  to  be  used  by  the  Department  of  Housing  and  U.-ban  Development  (HUDl    It  wi!l  r«-  bn 

,^°*^°L'*^f  !??*i"'**^  **'  ►^'JD' •>«=eP'  as  required  and  permitted  by  law.  You  do  not  have  to  give  us  this  ir.format;on    The  Department  of  HUD  .s 

authonzed  to  ask  tar  this  »rfomial»n  by  the  National  Housing  Act  (48  Stat,  1246. 12  U  S  C.  1701  et  seq )  i.'«v««">^«n.  o<  nou  is 


Section  A.  Project  ktentilicatiofl  and  Location 


1.  Nam«  of  Pniiect 


4.  App<icant(s) 


6.  Grant  Amount  Requested 
$ 


2   Locanon  (Coy.  Stale  A  Zip  CoCe) 


County: 


S.  Aooress  oi  Applicant 


3    M6«an  F*m<^  Irar-* 
$ 


7.  Number  ol  Homes  lo  be 
Cprtstnicsed  or  ReTiabilitaied 


9.  Neighborhood    Name 
No.1 


8a.  Unit  of  Local  Govemmeru 


St).  tiofr.Der  o:  Oike;ting  Lin's 


Physical  and  Economic  Condiiiom  (Biigi^!): 


DRAFT 


Located  In  an  Enterprise  Zone?  |    |  Yes    |    |no 

10  Neighborhood    Name 
Ho.  2 


11  Neighborhood    Na-ne 
No.  3 


Physical  and  Economic  Cor<ditions  (8»si-!): 


Located  in  an  Enterprise  Zor,e'>    Q  Yes    [3N° 


Physical  aiid  Economic  (^oncnons  (BlijPt): 


Located  in  an  Enterprise  Zone?   Q  Yes    |     |No 

12  Neighborhood    Name 
No.  4 


Ptiysical and  Economic Conotions (Blight): 


Located  in  an  Enterprise  Zone?   Q]  Yes    |     |No 


a.  Median  Family  Irxsme 


b.  Unemployment  Rale 


c.  CnmaRaia 


d.  Census  Tract 


a.  Median  Famey  Inoome 


b.  Unemploymeri  Rale 


c.  Cr^neRaie 


d.  Census  Tract 


a   Median  Family  Inoc-te 


0   Unemploymeri  Rate 


c.  CnmeRaM 


d.  Census  Tract 


a.  Median  Fa.TMly  Income 


b    Unemeicymem  Raie 


c.  Oime  Rale 


d.  Census  Tract 


fc-m  HLID-91102  (5  89) 
re<  ha.-)dsooit  XXXXXX 


page  i  of  2 
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Section  B.  SitM  ft  ConaUuctlon  Exhibila  /  Local  Gov»mm«nl  Approval  li  Conaulution  Exhiblta  /  Salaa  A  Makating  Exhibita 


13.  Eiriibits  I  Supponirg  Oocumaniation 
a  r~\  Site  Plans  /  Roor  Plans 
b  "j  Description  of  Construction/Rehabilition 
c        Compliance  with  Home  Quality  Standards 
d  r^  Stte  Control  &  Zoning 
Market  Analysis 


Description  of  Sales  Program 

Local  Resident  Participation 

Local  Government  Approval 

Program  Schedule  &  Projected  Annual  Program  Budget 


Section  C.  Program  Financial  Oaia 


14.  Toiai  Cost  of  Daveiopmani 


15.  Avarag*  Cosi  per  Hotna 
$ 


16  Souroe  ol  Program  Fund* 

Amount/Value 

a  Financial  Contributiont  by  Public  ft  Pnvaw  Entities 
V) 

$ 

(2) 

(3) 

b    ConmbbOon*  0'  Land 
(1) 

(2) 

(3) 

c.  C«ner  "m  lund"  Contnbuoons 
(1) 

(2) 

(3) 

d.  Orer  Applicants  CoririOotionj 
ID 

(2) 

(3) 

Total 

Saclion  0.  Local  Reaidcnt  Involvement 


17  N;imbe»  >  Types  o(  Jobs  P.-ojecled  for  Neig^iborriood  BesKients 


18  Local  Res  dent  ParticipaSon  : 


DRAFT 


Section  E.  Program  Contact  Person 

19  Nane  ol  ContacT  Person 


S  gnalure  ot  Coniaci  Person 

X 


Racial  /  Ethnic  Composition  ol  the  Principal* 

1  r~jw  o       2  I     'B'ac*      3.  [~j American  Indian  or  Alaskan  Narve 


4.|J  Asanor  Paafic  Islander      5.[~1  Hispanic 


20  To  the  best  of  my  knowledge  and  belief,  the  foregoing  intormation  and  that  contained  in  the  attached  exhibits  is  true  and  correct. 
Presdonl  or  Authonrod  Represent.itive  ol  the  Applicant 


t.:i« 


Add.-a:>s 


Sg^ai^re 


Dale 


Telephone  Number 


Vtiining-  U  S  C'li^  'ai  Coct.  bei-'-or.  lO'O.  T...u  '8  U  S  C  .  "Fere'ai  Hoi.5''"g  Aomioisiration  traniaciions'.  providos  ir  part:  'rt.noever.  lor  ine  purpose  ol ...  mduencing  in  any  way 
l^e  aeon  o'sucn  Admimsirator  .  manes.  pas5es  ure'S  or  p-^o  i-es  a"y  statement,  knowing  the  same  to  be  laise. ...  shall  t)e  tmed  noi  n^o'e  than  $5,000  or  imprisoned  not  more 
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Office  of  Administration 
[Docket  No.  N-69-1995] 

Submission  of  Proposed  Information 
Collection  to  OiNB 

agency:  Office  of  Public  and  Indian 
Housing,  HUD. 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  desciibed  below 
has  been  submitted  to  the  Officer  of 
Management  and  Budget  (0MB]  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  .AlliscTi,  OMB  Desk  Officer,  Officer 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  755-€050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 


forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35],  withm  seven 
days. 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  pubhc  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3o07:  section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(J). 

Date;  M^y  19.  1989. 

Thomas  Shennan, 

Acting  General  Deputy  Assistant  Secretary 
for  Public  and  Indian  Housing. 

Proposal:  Form  HUD-SOOGO. 
Transmittal  of  Form  HUD-50058  (Tenant 
Data  Summary). 

Office:  Public  and  Indian  Housing. 

Description  of  the  need  far  the 
information  and  its  proposed  use:  This 
new  information  collection  is  needed  to 
support  the  processing  of  public  and 
Indian  housing  tenant  data  for  the 
Multifamily  Tenant  Characteristics 
System. 

Form  HUD-50060,  transmittal  of  Form 
HUD-50055  (Tenant  Data  Summar\). 
will  be  used  to  transmit  Forms  HUL>- 
50058  from  the  respondent  to  HUDs 
data  capture  contractor.  Public  housing 
agencies  and  Indian  hoi;sing  authorities 
will  submit  one  transmittal  form  each 
month  for  each  project. 

Form  Number:  HUD-50060. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  submission:  Monthly 

Reporting  Burden: 


No. 
respofxlents 


Freouency  of 
lesponse 


Hours  per 
response 


Bjrden  rxxxs 


HUt3-50060.. 


3253     50 


3 

mins. 


8.133 


Total  Estimated  burden  hours:  8,133. 

Status:  New. 

Contact:  Edward  C.  Whipple,  HUD, 
(20)  426-0744,  John  Allison.  OMB,  (202) 
395-6880. 

Date:  May  19, 1989. 

Supporting  Statement — Form  HUD- 
50060,  Transmittal  of  Fonn  HUD-50058 
(Tenant  Data  Summary) 

1.  HUD  has  been  trying  to  establish 
the  Multifamily  Tenant  Characteristics 
System  (MTCS)  for  several  years. 
Information  about  the  characteristics  of 
HUD-assisted  tenants  is  essential  to 
HUD's  policy  development  and 
evaluation,  budget  development,  and  the 
estimation  of  the  impact  of  legislative 
changes.  In  addition,  the  data  is 
important  to  the  Department's  efforts  to 
monitor  compliance  with  statutory  and 
regulatory  requirements,  conduct 
program  evaluations,  and  produce 
statistical  reports. 

Past  efforts  at  collecting  tenant  data 
have  floundered,  in  part,  because  the 
Department  was  imable  to  maintain 


adequate  controls  over  incoming 
documents.  Form  HUD-50060, 
Transmittal  of  Form  HUD-50058,  will 
allow  the  Department  to  establish 
appropriate  management  control 
procedures  to  assure  complete  and 
accurate  reporting  of  tenant  data.  [Form 
HUD-50058,  Tenant  Data  Summary 
(OMB  Approval  Number  2577-0083),  is 
the  data  entry  vehicle  for  MTCS  for  the 
collecticn  of  information  on  public  and 
Indian  housing  tenants.) 

The  information  collections 
associated  with  MTCS  are  required  by 
the  following  statutory  provisions: 

Section  166  of  the  Housing  and 
Community  Development  Act  of  1987. 

Title  VI  of  the  Civil  Rights  Act  of  1964. 

Title  VIII  of  the  Civil  Rights  Act  of  1968. 

Executive  Order  11063 — Equal 
Opportunity  in  Housing. 
The  information  collections 

associated  with  MTCS  are  required  by 

the  following  regulatory  provisions: 

24  CFR  913.104(b) 

24  CFR  913.105(d) 

24  CFR  913.109(b) 


2.  The  respondents  (FrLAs)  must 
submit  Form  HUD-500G0  with  Forms 
50058  for  each  project  each  month.  In 
the  first  year,  data  will  be  requested 
from  large  and  medium-sized  PHAs  [500 
to  4.999  units],  the  second  year  from 
sm.all  and  extra  large  PH.-\s  [100  to  493 
units  and  5,000  and  over],  and  the  third 
year  from  the  extra  small  PHAs  [1  to  99 
units). 

Form  HUD-50060  will  allow  the  data 
capture  coiitractor  to  determine  if  the 
shipment  of  HUD-50056s  is  complete,  to 
check  for  errors  in  reporting  project 
numbers,  and  to  anticipate  future 
submissions  of  HUD-5005os.  The 
contractor  also  wii!  be  abie  to  know 
whether  a  month  of  no  1  iUD- 50058s 
being  submitted  for  a  p.fo;e:t  was 
intentional  and  not  due  to  oversight.  The 
Form  also  will  give  the  name  of  a 
contact  person  at  the  PHA  for  problem- 
solving  and  follow-up  questions. 

3.  The  Department  docs  not  have  a 
mechanism  for  getting  this  information 
through  improved  information 
technology. 
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4.  There  is  no  duplication. 

5.  There  is  not  similar  information 
available.  The  information  requested  on 
Form  HUD-50060  serves  the  submission 
of  Form  HlJI>-50058  data. 

6.  The  only  way  to  minimize  the 
burden  is  to  eliminate  the  Fonn. 

7.  The  collection  cannot  be  conducted 
any  less  frequently  if  it  is  to  serve  the 
functions  for  which  it  is  needed. 


8.  The  collection  will  be  conducted  in 
a  manner  consistent  with  5  CFR  1320.6. 

9.  There  has  been  no  effort  to  consult 
with  persons  outside  the  agency  other 
than  the  MTCS  data  collection 
contractor. 

10.  No  assurance  of  conndentiality  is 
necessary. 

11.  There  are  no  questions  of  a 
sensitive  nature  on  this  Form. 


12.  There  is  no  cost  to  the  Federal 
Government  or  the  PHAs.  The 
contractor  will  send  Form  HUD-500608 
to  the  PHAs  chosen  to  submit  Form 
HUD-50058S.  The  cost  will  be  absorbed 
in  the  MTCS  data-processing  contract. 

13.  We  estimate  the  information 
collection  burden  to  be  920  hours  the 
first  year,  4,233  hours  the  second  year, 
and  8,133  hours  the  third  year. 


Year 

No.  PHAs 

Av.  No. 
projects 
perPHA 

Forms 
project 

Annual  No. 
TFs 

Mins. 
perTF 

Burden 
hours 

First     

nfiS 
1,693 
3,253 

4.17 
4.17 
4.17 

12 
12 
12 

18.400 

84,650 

162,650 

3 
3 
3 

920 

Second 

Third - 

" " " 

4,233 
8,133 

TransmittaJ  Forms 

14.  This  is  a  new  information 
collection. 


15.  There  are  no  plans  to  publish  this 
information  collection. 
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U.S.  Department  of  Housing 
and  Urban  Dev6lopment 

Office  of  Public  and  Indian  Housing 


Transmittal  of 
form  HUD-50058 

(Tenant  Data  Summaries) 

Public  reporting  burden  for  this  coMectoo  of  infomiatioo  Is  estimated  to  average  3  minutes  per  response,  including  the  time  tor  reviewing  Instructions 
searching  exisDng  data  sources,  gathenng  and  maintaining  the  data  needed,  and  completing  and  revieviring  the  coilectwn  ol  infonnation    Send  comments 
regartSng  this  burden  esbmate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this  burden  to  the  Reoorts 
Wanagoment  Officer.  Office  of  Information  Polides  and  Systems,  U  S  Department  of  Hous<ng  and  Urban  Development  WasK.naton  D  C  204ia360C  ard 
to  ihe  Office  o«  Management  and  Budget,  Papenoork  Reductron  Project  (2577-XXXX),  Washington.  D  C  20503 


ir 

OMB  Approval  No  2577  XXXX  (exp  MNVYY) 


1  Reporang  Month  Ending  Dale  (mm/yy)    2.  Date  of  Transminal  (mnvcxl^y) 


3  Pi^Dlic  Hoosing  Agenqr  (  name  ft  address ) 


4.  Name  of  Contact  Person  ( please  print ) 


*a  Pnone  Momtief  { include  are*  coda  ) 


5.  Protect  Numt>er 


5a.  Project  Name 


6.  Number  of  Expected  Initial  Submissions  for  ±is  Fiscal  Year 

I3t  Quarter  2rd  Quarter  "*  3'd  Ouar-er 


4tti  Ouaner 


7.  Number  of  Attached  Submissions 


7a. 


7b. 


7c. 


7d. 


Mark  this  block  for  No  Submissions  this  month. 


Number  of  form  HUD- 50058s  (Do  not  include  those  in  7d). 


Number  of  corrected  error  reports. 


Number  of  resubmissions  of  form  HU0-50058. 


8   Proposed  Cnange  m  Media  tor  HUD- 50058  Data  Submisson 


ea 


eb. 


Proposed  Media 

l^gretic  Tape 


Diskette 


Paper 


Month  media  ctiange  will  occur  (MWYY) 


Return  this  form  to:  MTCS  Processing  Center 
PO  Box  4196 
Iowa  City,  I A  52244-4196 


DRAFT 


(FR  Doc.  89-12715  Filed  5-26-89;  8:45  am] 
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form  HUD-50060   (5  S9) 
re(  Handbook  7465  3 


BEST  COPY  AVAILABLE 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permits 

The  following  applicants  have  applied 
for  permits  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c]  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U^.C  1531,  et  seq.]: 
PRT-736470 
Applicant:  Driscoll  Properties,  Inc.,  Key 

Largo,  FL 

The  apphcant  requests  a  permit  for 
incidental  take  of  the  Key  Largo 
woodrat  [Neotoma  floridana  smalii),  the 
Key  Largo  cottonmouse  (Peromyscus 
gossypinus  allapaticola],  and  the 
Schaus  swallowtail  butterfly 
[Heraclides  =Papillio  aristodemus 
ponceanus]  which  may  occur  during  the 
completion  of  a  residential  subdivision 
and  related  harbor.  The  applicant  has 
submitted  conservation  and 
revegetation  plans. 

Interested  persons  may  comment  on 
this  application  by  submitting  written 
data,  views  or  arguments  to  the  U.S. 
Fish  and  Wildlife  Service,  Russell 
Federal  Building,  75  Spring  Street.  SW.. 
Suite  1276,  Atlanta,  GA,  30303,  Attention 
Mary  Anne  Young.  Please  refer  to  the 
Driscoll  Properties,  Inc.  Key  Largo 
Incidental  Take  Permit  PRT-736470 
when  submitting  comments. 

PRT-736990 

Applicant-  William  Karesh.  DVM,  Center  for 
Wildlife  ConservaUon.  Seattle,  WA 

The  applicant  requests  a  permit  to 
import  100  skin  biopsy  samples  from 
captive  and  wild  orang-utans  [Pongo 
pygmaeus)  in  Indonesia  for  the  purpose 
of  genetic  analgia. 
PRT-736815 
Applicant:  Museum  of  Zoology,  Univ.  of 

Michigan.  Ann  Arbor,  MI 

The  applicant  requests  a  permit  to 
import  the  following  reptiles  that  died 
while  in  captivity  at  the  Reptile 
Breeding  Foundation,  Picton,  Ontario 
Canada,  for  the  purpose  of  scientific 
research:  1  Casarea  dussemieri,  1 
Epicratea  subflavus,  1  £".  inornatus  and  3 
Phelsuma  guentheri. 

PRT-a96911 

Applicant:  Kay  Rosaire,  Sarasota.  FL 

The  applicant  requests  a  permit  to 
export/reimport/reexport  4  female 
Bengal  tigers  (Panthem  tigris]  captive- 
bred  in  the  United  States  to  Canada  for 
enhancement  of  survival  through 
conservation  education.  The  applicant 
may  reexport  the  animals  to  additional 
countries  in  the  future. 


Applicant:  John  Mellyn,  Wauconda,  IL 

The  applicant  requests  permits  to 
purchase  in  interstate  commerce 
captive-bom  specimens  of  the  following 
endangered  species  from  Herpetofauna, 
Inc.,  Ft.  Myers,  Florida,  for  the  purpose 
of  enhancement  of  propagation: 
2  pair  of  Yacare  caiman  [Caiman 

crocodiJus  yacare]  PRT  737569 
1  pair  of  saltwater  crocodiles 

(Crocodylus  porosus)  PRT  737570 
1  pair  of  Siamese  crocodiles  (Crocodylus 

siamensis)  PRT  737571 
1  pair  of  Nile  crocodiles  (Crocodylus 

niloticus)  PRT  737572 
1  pair  of  American  crocodiles 

[Crocodylus  acutus)  PRT  737573 

Applicant:  University  of  Georgia,  Athens,  GA 

The  applicant  requests  a  permit  to 
import  6  to  10  infertile  peregrine  falcon 
[Falco  pereginus  anatum]  eggs  from 
captive-bred  birds  for  scientific 
research.  The  eggs  will  be  imported  from 
the  Saskatchewan  Cooperative  Falcon 
Project,  Saskatoon,  Saskatchewan. 
Canada. 
PRT-e97823 

Applicant:  U.S.  Fish  &  Wildlife  Service, 
Region  5,  Newton  Comer.  MA 

The  applicant  request  an  amendment 
to  their  current  permit  to  allow  take  of 
the  Amerian  biuying  beetle  [Nicophorus 
awericanus)  for  scientific  purposes  and 
the  enhancement  of  propagation  or 
survival  of  the  species  in  accordance 
with  Recovery  Plans,  listing,  or  other 
Service  work  for  that  species. 
PRT-702631 

Applicant:  U.S.  Fish  &  Wildlife  Service, 
Region  1,  Portland,  OR 

The  applicant  request  an  amendment 
to  their  current  permit  to  allow  take  of 
additional  species  of  wildlife  and  plants 
for  scientiflc  purposes  and  the 
enhancement  of  propagation  or  survival 
of  the  species  in  accordance  with 
Recovery  Plans,  listing,  or  other  service 
work  for  those  species. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  (7:45  am  to  4:15  pm) 
Room  432,  4401  N.  Fairfax  Dr.,  Arlington 
VA  22203,  or  by  writing  to  the  Director, 
U.S.  Office  of  Management  Authority, 
P.O.  Box  3507,  Arlington.  Virginia  22203- 
3507. 

Interested  persons  may  comment  on 
any  of  these  applications  within  30  days 
of  the  date  of  this  publication  by 
submitting  written  views,  arguments,  or 
data  to  the  Director  at  the  above 
address,  or  in  the  case  Driscoll 
Properties.  Inc..  PRT-736470.  to  the 
Director  at  the  Atlanta.  Georgia, 
address.  Please  refer  to  the  appropriate 


PRT  number  when  submitting 
comments. 

Dated:  May  22. 1989. 
R.K.  Robinson. 

Chief.  Branch  of  Permits.  U.S.  Office  of 

Management  Authority. 

[PR  Doc.  89-12748  Filed  5-26-^9;  8:45  am] 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  international  Development 

Housing  Guaranty  Program; 
Investment  Opportunity 

The  Agency  for  International 
Development  (A.I.D.)  has  authorized  the 
guaranty  of  a  loan  for  the  Republic  of 
Indonesia  as  part  of  A.I.D.'s 
development  assistance  program.  The 
proceeds  will  be  used  to  finance 
infrastructure  and  shelter  projects  for 
low-income  families  in  Inodnesia.  At 
this  time,  the  Government  of  Indonesia 
has  authorized  A.I.D.  to  request 
proposals  from  eligible  lenders  for  a 
loan  under  this  program  of  Twenty  Five 
Million  U.S.  Dollars  ($25,000,000).  The 
name  and  address  of  the  representatives 
of  the  Borrower  to  be  contacted  by 
interested  U.S.  lenders  of  investment 
bankers,  the  amount  of  the  loan  and 
project  number  are  indicated  below: 

Government  of  Indonesia 

Project  No:  497-HG-OOl— 525,000,000. 

(1)  Attention:  Mr.  Benjamin  Parwoto, 
Director  General  of  Budget,  Ministry  of 
Finance,  Jalan  Lampangan  Banteng 
Timur  No.  2,  Jakarta,  Indonesia,  Telex 
No.:  45799  DJMLNIA,  Telefax  No.:  62/ 
21/365363,  Telephone  No.:  62/21/358289. 
372758  or  342234. 

(2)  Attention:  Mr.  Syahril  Sabirin, 
Bank  of  Indonesia.  J.L.  M.H.  Thamrin 
No.  2.  Jakarta,  Indonesia,  Telex  No.: 
45712  BITMR  or  46611  BISIR,  Telefax 
No.:  62/21/362896,  Telephone  No.:  62/ 
21/362938. 

(3)  Attention:  Mr.  Djamalius  Luddin, 
Bank  of  Indonesia,  One  World  Financial 
Center,  200  Liberty  Street,  Sixth  Floor. 
New  York.  NY  10281,  Telexfax  No.:  212/ 
945-1316,  Telephone  No.:  212/945-1310. 

Interested  lenders  should  contact  the 
Borrower  as  soon  as  possible  and 
indicate  their  interest  in  providing 
financing  for  the  Housing  Guaranty 
Program.  Interested  lenders  should 
dehver  their  bids  to  all  of  the  Borrower's 
representatives  by  June  7, 1989, 12:00 
noon  Easter  Standard  time.  Bids  should 
be  open  at  least  48  hours.  Copies  of  all 
bids  should  be  simultaneously  sent  to 
the  following: 
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Michael  G.  Kitay,  Agency  for 
International  Development,  GC/PRE, 
Room  3328  N.S.,  Washingfton,  DC 
20523,  Telephone:  202/647-6505.  Telex 
No.:  892703  AID  WSA.  Telefax  No.: 
202/647-^958  (preferred 
communication). 

Mr.  David  L.  Painter.  Assistant  Director, 
Asia.  RHUDO/Bangkok,  USAID/ 
Thailand,  Box  47  APO  San  Francisco. 
CA  96340  (Street  Address:  37  Soi 
Somprasong  3,  Petchburi  Rd.  Bangkok, 
Thailand,  Telephone  No.:  662/255- 
3665,  Telex  No.:  87058  RPS  TH, 
Telefax  No.:  662/255-3730  (preferred 
communication). 
For  your  information  the  Borrower  is 

currently  considering  the  following 

terms: 

1.  Amount-  U.S.  $25  million. 

2.  Term:  30  years. 

3.  Grace  Period  on  Principal-  Ten 
years  with  repayment  amortizing 
gradually  over  the  remaining  life  of  the 
loan. 

4.  Interest  Rate:  Alternative  of  fixed 
and  variable  rates.  If  variable, 
preferably  with  terms  relating  to 
Borrowers  right  to  convert  to  fixed. 
Index  variable  alternatives  to  U.S.  T-Bill 
rates. 

5.  Prepayment-  Offers  should  include 
the  terms  for  partial  of  total  prepayment 
of  the  loan  by  the  Borrower  specifying 
the  earliest  date  the  option  can  be 
exercised  without  penalty. 

6.  Fees;  Offers  should  specify  the 
contracting  fees  and  expenses.  Such  fees 
and  expenses  shall  be  payable  at 
closing  from  the  proceeds  of  the  loan. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower  and 
thereafter  subject  to  approval  by  A.I.D. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  of 
the  Borrower  by  A.I.D.  as  set  forth  in 
agreements  between  A.I.D.  and  the 
Borrower. 

The  full  repayment  of  the  loans  would 
be  guaranteed  by  A.I.D.  The  A.I.D. 
guaranty  would  be  backed  by  the  full 
faith  and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  an  A.I.D. 
guaranty  are  those  specified  in  section 
238(c)  of  the  Act.  They  are:  (a)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens:  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and.  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 


To  be  eligible  for  an  A.I.D.  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
A.I.D. 

Information  as  to  the  eligibility  of 
lenders  and  other  aspects  of  the  A.I.D. 
Housing  Guaranty  Program  can  be 
obtained  from:  Peter  M.  Kimm,  Director, 
Office  of  Housing  and  Urban  Programs, 
Agency  for  International  Development, 
Room  401,  SA-2,  Washington,  DC  20523- 
0214,  Telephone:  202/633-2530. 

Date:  May  24. 1989. 
Michael  G.  Kitay, 

Assistant  General  Counsel.  Bureau  for  Private 
Enterprise.  Agency  for  International 
Development 

(FR  Doc.  89-12840  Filed  5-26-89;  8:45  am) 

BtLLIING  CODE  611S-01-M 


Agency  for  International  Development 

Housing  Guaranty  Program; 
Investment  Opportunity 

The  Agency  for  International 
Development  (A.I.D.)  has  authorized  the 
guaranty  of  a  loan  to  the  Government  of 
Tunisia  as  part  of  A.I.D.'s  development 
assistance  program.  The  proceeds  will 
be  used  to  finance  shelter  projects  for 
low-income  families  in  Tunisia.  At  this 
time,  the  Government  of  Timisia  has 
authorized  A.I.D.  to  request  proposals 
from  eligible  lenders  for  a  loan  under 
this  program  of  Twelve  and  a  Half 
Million  U.S.  Dollars  ($12,500,000).  The 
name  and  address  of  the  representatives 
of  the  Borrower  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  the  amount  of  the  loan  and 
project  number  are  indicated  below: 

Government  of  Tunisia 

Loan  No:  664-HG-006— $12,500,000 
Project:  HG-664-004B 
Attention:  Mr.  Fredj  Abdelmajid, 

Directeur  General  des  Finances 

Exterieures,  Banque  Centrale  de 

Tunisie,  Tunis,  Tunisia 
Telex  Nos.:  DANCENTUN  15375. 13308. 

13309, 13310, 13311 
Tel.  Nos.:  216/1/340-588  or  259-977 
Telefax  No.:  216/1/340615 

Interested  lenders  should  telex  their 
bids  to  the  Borrower's  representative  by 
June  14, 1989.  Bids  should  be  open  for  a 
period  of  48  hours  from  the  bid  closing 
date.  Copies  of  all  bids  should  be 
simultaneously  sent  to  the  following: 
Michael  G.  Kitay  or  John  R.  Power 
Agency  for  International  Development, 

GC/PRE,  Room  3328  N.  S. 


Washington,  DC  2G523 
Telephone:  202/647-6505 
Telex  No.:  892703  AID  WSA 
Telefax  No.:  202/647-1958  (preferred 

communication) 
Ms.  Alexandria  Panchal,  Regional 

Housing  Officer 
RHUDO/Tunis,  USAID/Tunis 
c/o  Ar^erican  Embassy,  Tunis,  Tunisia 
28  Rue  Suffex.  Notre  Dame,  Tunis, 

Tunisia 
Tel.  Nos.:  216/1-784300.  781305/308, 

7C1947.  780163.  783350,  785147 
Telex  No.;  14182 
Telefax  No.:  216/1/782464  (preferred 

communication) 

For  your  information  the  Borrower  is 
currently  considering  the  following 
terms: 

1.  Amount:  U.S.  $12.5  million. 

2.  Term:  Up  to  30  years. 

3.  Grace  Period:  10  years  on  principaL 

4.  Interest  Rale:  Fixed. 

5.  Drawdown:  Proceeds  from 
borrowing  to  be  disbursed  at  closing. 

6.  Closing  Date:  60  days  from  date  of 
selection  of  investor. 

7.  Fees:  Payable  at  closing  from 
proceeds  of  loan. 

Selection  of  investment  bankers  ano'/ 
or  lenders  and  the  terms  of  the  loan  ar? 
initially  subject  to  the  individual 
discretion  of  the  Borrov.iT  and 
thereafter  subject  to  approval  by  A.I  D. 
Disbursements  under  the  loan  will  be 
subject  to  certain  conditions  required  f.f 
the  Borrower  by  A.I.D.  as  set  forth  in 
agreements  between  A.I.D.  and  the 
Borrower. 

The  full  repayment  of  the  loans  wou'i 
be  guaranteed  by  A.I.D.  The  A  .I.D. 
guaranty  would  be  backed  by  the  full 
faith  and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  anunded  (tiie 
"Act"). 

Lenders  eligible  to  receive  an  AID. 
guaranty  are  those  specified  in  section 
238(c)  of  the  Act.  They  are:  (a)  U.S. 
citizens;  (2)  domestic  US.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and,  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  an  A.I.D.  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
A.I.D. 

Information  as  to  the  eligibility  of 
lenders  and  other  aspects  of  the  A.I.D. 
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Housing  Guaranty  Program  can  be 

obtained  from: 

Peter  M.  Kimm,  Director.  Office  of 
Housing  and  Urban  Programs.  Agency 
for  International  Development,  Room 
401,  SA-2.  Washington,  DC  20523- 
0214.  Telephone:  202/663-2530. 

Dale:  May  27. 1989. 
Michael  G.  KiUy, 

Assistant  General  Counsel.  Bureau  for  Private 
Enterprise,  Agency  for  International 
Development 

(FR  Doc.  89-12927  Filed  5-26-89;  8:45  am) 
•iLUNO  cobc  •11»-0t-ll 


INTERSTATE  COMMERCE 
COMMISSION 

[EX  Part*  No.  274;  Sub  13] 

Rail  Abandonmenta— Us«  of  Righta-of- 
Way  at  Trails;  Supplemental  Tralla  Act 
Procedures 

aocncy:  Interstate  Commerce 
Commission. 

action;  Notice. 

summary:  The  Commission  has 
considered  a  request  to  amend  its  rules 
implementing  section  1246(d)  of  the 
National  System  Trails  Act.  16  U.S.C. 
1247(d),  adopted  in  Rail 
Abandonments— Use  of  Rights-of-Way 
as  Trails.  2 1.C.C.2d  591  (1986).  and  Rail 
Abandonments— Use  of  Rights-of-Way 
as  Trails—Supplemental  Trails  Act 
Procedures.  4  I.C.C.2d  152  (1987), 
codified  at  49  CFR  1152.29.  The 
requested  changes  would  require  reports 
on  the  outcome  of  Trails  Act 
negotiations  and.  if  an  interim  trail  use 
agreement  is  reached:  (1)  Reports  on 
such  matters  as  payment  of  taxes, 
maintenance,  trail  groups'  interests  in 
rights-of-way,  and  termination  of  trail 
use;  and  (2)  the  identification  of  trail 
operators  to  persons  holding 
reversionary  interests  in  rights-of-way. 
After  considering  the  proposal  of  the 
National  Association  of  Reversionary 
Property  Owners  (NARPO),  and  the 
comments  received  in  response  to  our 
May  1988  decision  and  notice,  we  find 
that  no  changes  to  our  current  Trails  Act 
procedures  are  necessary  or 
appropriate. 

DATCS:  This  action  is  effective  on  June 
29, 1989. 

ron  FURTHKR  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  275-7245  (TDD 
for  hearing  impaired  (202)  275-1721] 
SUPPLEMENTARV  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 


Concepts.  Inc.,  Room  2229.  Interstate 
Commerce  Commission  Building; 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  Services  (202)  275-1721.] 

Decided:  May  18. 1969. 

By  the  Commisjion,  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Andre.  Lamboley,  and  Phillips.  Commissioner 
Andre  dissented  in  part  with  a  separate 
expression. 
NoraU  R.  McG«e, 
Secretary. 
[FR  Doc.  89-12741  Filed  5-26-69;  8:45  am] 

MLUNQ  COOE  7D3S-01-M 


DEPARTMENT  OF  JUSTICE 

Joint  Newspaper  Operating 
Agreement 

Notice  is  hereby  given  that  the 
Attorney  General  has  extended  the  date 
for  submitting  written  comments  and 
requests  for  a  hearing  concerning  the 
application  by  two  Pennsylvania 
newspapers,  the  York  Daily  Record  and 
the  York  Dispatch/York  Sunday  News, 
for  a  joint  operating  arrangement  (JOA) 
under  the  Newspaper  Preservation  Act, 
15  U.S.C.  1801  et  seq. 

The  Antitrust  Division  of  the 
Department  of  Justice  filed  a  motion  for 
an  extension  of  time  with  respect  to 
submitting  its  report  on  the  proposed 
JOA.  The  Attorney  General  granted  the 
motion  in  an  order  signed  on  May  5, 
1989.  The  original  notice  concerning  the 
application  by  the  two  newspapers 
appeared  in  54  FR  11579  on  March  21,  • 
1989. 

Interested  parties  may  now  file  their 
comments  or  requests  for  a  hearing  by 
mailing  or  delivering  five  copies  to  the 
Assistant  Attorney  General  for 
Administration,  Justice  Management 
Division,  Department  of  Justice, 
Washington,  DC  20530,  by  June  5. 
FOR  INFORMATION  CONTACT  Janis  A 

Sposato,  General  Counsel,  Justice 

Management  Division,  202-633-3452. 

Harry  H.  FUckinger, 

Assistant  Attorney  General  for 

Administration. 

[FR  Doc.  89-12745  Filed  5-26-89:  8:45  amj 

aiLUNa  cooe  44i(M)i-«t 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehenaive  Environmental 
Response,  Compenaation  and  Liability 
Act  and  Other  Statutea 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  partial  consent 
decree  in  United  States  of  America  v. 


A  S'F  Materials  Company,  Civil  Action 
No.  83-3123  was  lodged  with  the  United 
States  District  Court  for  the  Southern 
District  of  Illinois.  The  first  amended 
complaint  filed  by  the  United  Stales  in 
this  action  alleged  that  numerous 
persons,  including  each  of  the  parties  to 
the  pending  proposed  consent  decree, 
are  jointly  and  severally  liable  to  abate 
conditions  presenting  an  imminent  and 
substantial  endangerment  at  a 
hazardous  waste  facility  located  in 
Greenup,  Illinois,  pursuant  to  Section 
106  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  ("CERCLA")  and 
section  7003  of  the  Resource 
Conservation  and  Recovery  Act. 

The  proposed  decree  requires  certain 
generator  defendants  in  the  above- 
referenced  case  to  implement  a  remedial 
action  alternative  selected  by  the  United 
States  Environmental  Protection  Agency 
("U.S.  EPA")  in  an  Enforcement 
Decision  Document  ("EDD*')  issued  on 
August  14, 1986.  Consistent  with  the 
EDD,  the  proposed  decree  requires  the 
consenting  defendants  to  implement  a 
groundwater  monitoring  plan  designed 
to  verify  that  natural  groundwater 
movement  at  the  Greenup  site  will 
gradually  cause  residual  subsurface 
contamination  to  decline  to  levels  that 
will  not  present  an  endangerment,  and 
that  any  migration  of  contaminants  wrill 
not  produce  a  measurable  adverse 
impact  on  the  nearby  Embarras  River. 
The  proposed  decree  also  establishes 
requirements  for  development  and 
implementation  of  a  Supplemental 
Response  Action  if  contaminants  should 
subsequently  be  detected  in 
concentrations  exceeding  specified 
action  levels  in  the  Embarras  River  or  in 
monitoring  wells  across  the  river  from 
the  Greenup  site.  Finally,  the  attached 
decree  includes  provisions  for 
implementation  of  "Institutional 
Controls"  that  would  limit  the  potential 
for  use  of  groundwater  in  a  small  area 
situated  between  the  Greenup  site  and 
the  Embarras  River. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
and  should  refer  to  United  States  \.A& 
F Materials  Companv,  Inc.,  D.J.  Ref.  No. 
90-7-1-140. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  750  Missouri  Avenue, 
East  St.  Louis,  Illinois  62203  and  at  the 
Office  of  Regional  Counsel,  United 
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States  Environmental  Protection 
Agency,  Region  V,  111  West  Jackson 
Street.  Third  Floor,  Chicago,  Illinois 
60604.  Copies  of  the  proposed  consent 
decree  may  be  examined  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515, 
Ninth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20530.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  &om  the 
Enviroimiental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $23.40  (ten  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Donald  A.  Cair, 

Acting  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

[FR  Doc.  89-12746  Filed  5-26-89;  8:45  amJ 

BILUNG  cooe  4410-01-11 


Lodging  o(  Conaent  Decree  Purauant 
to  the  Resource  and  Consarvatfon 
Recovery  Act 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  May  12, 1989,  a  proposed 
consent  decree  in  United  States  v. 
Allegan  Metal  Finishing  Company,  Civil 
Action  No.  K  86-441-CA4,  was  lodged 
v\nth  the  United  States  District  Court  for 
the  Western  District  of  Michigan.  Ttie 
proposed  consent  decree  resolves  a 
judicial  enforcement  action  brought  by 
the  United  States  against  Allegan  Metal 
Finishing  Company  for  violations  of  the 
Resource  Conservation  and  Recovery 
Act  ("RCRA'*). 

The  proposed  consent  decree  provides 
that,  except  in  full  compliance  with  all 
Federal  and  State  laws  and  regulations, 
Allegan  shall  not  treat,  store  or  dispose 
of  any  hazardous  waste  into  or  on  any 
land  treatment  or  land  disposal  unit  at 
the  Allegan  facility.  The  proposed 
consent  decree  also  requires  Allegan  to 
close  its  two  surface  impoundments  as 
required  by  RCRA.  The  proposed  decree 
elso  requires  Allegan,  within  30  days  of 
the  entj^  of  the  consent  decree,  to 
satisfy  the  liability  insurance 
requirement  for  sudden  and  non-sudden 
accidental  occurrences  from  the  two 
surface  impoundments.  If  Allegan  does 
not  satisfy  these  requirements  despite 
its  good  faith  efforts,  it  shall  periodically 
provide  documentation  of  its  good  faith 
efforts  to  satisfy  these  requirements. 
Finally,  the  consent  decree  requires 
Allcgan^e-fiay  a  civil  penalty  of  $43,000. 

The  Departinent  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 


relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natuiral  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Allegan  Metal  Finishing  Company, 
D.J.  90-7-1-343. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  United  States 
Attorney,  399  Federal  Building,  Grand 
Rapids,  Michigan  and  at  the  office  of 
Regional  Counsel  Environmental 
Protection  Agency.  230  South  Dearborn 
Street,  Chicago,  Illinois. 

Copies  of  the  consent  decree  may  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1517,  Ninth  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20530.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  fix>m  the 
Environmental  Enforcement  Section, 
Land  and  Natival  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $liX}  (10  cents  per  page 
reproduction  costs)  payable  to  the 
Treasurer  of  the  United  States. 
Donald  A.  Caix, 

Acting  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  89-12704  Filed  5-26-89;  8:45  a.m.] 
BILUN6  COOE  44ie-01-M 


Lodging  of  Consent  Order  Pursuant  to 
tiM  Comprehensive  Environmental 
Responae,  Compenaation  and  Uability 
Act 

In  accordance  with  42  U.S.C  9622(i) 
and  with  Departmental  policy.  28  CFR 
50.7.  notice  is  hereby  given  that  a 
proposed  consent  order  in  United  States 
V.  Velsicol  Chemical  Corporation,  Civil 
Action  No.  89-4128.  has  been  lodged 
vtnth  the  United  States  District  Court  for 
the  Southern  District  of  Illinois  on  May 
18, 1989.  The  proposed  consent  order 
concerns  cleanup  of  a  hazardous  waste 
site  at  a  Velsicol  Chemical  Corporation 
plant  which  is  located  in  Marshall,  Clark 
County,  Illinois.  The  proposed  consent 
order  requires  defendant  to  perform  a 
cleanup  at  the  Site,  and  pay  certain 
United  States  Environmental  Protection 
Agency  costs. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  order. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice,  Washington,  DC 
20530.  and  should  refer  toJUnited  Slates 


v.  Velsicol  Chemical  Corporation,  D.J. 
Ref  90-11-^-361. 

The  proposed  consent  order  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Southern  District 
of  Illinois,  Room  330,  750  Missouri 
Avenue,  East  St.  Louis,  Illinois  62201, 
and  at  the  Office  of  Regional  Counsel, 
United  States  Environmental  Protection 
Agency,  Region  V,  111  West  Jackson 
Street,  Chicago.  Illinois  60604.  Copies  of 
the  consent  order  may  be  examined  at 
the  Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Di\-ision  of 
the  Department  of  Justice,  Room  1517, 
Ninth  Street  and  Pennsylvania  Avenue, 
Washington,  DC  20530.  A  copy  of  the 
proposed  consent  order  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $7.10  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Donald  A.  Carr, 

Acting  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

[FR  Doc.  8^12705  Filed  5-26-89:  8:45  am] 

DtLUNG  COOE  4410-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
National  Center  for  Advanced 
Technologies,  Inc. 

Notice  is  hereby  given  that,  pursuant 
to  section  6(b)  of  the  National 
Cooperative  Research  Act  of  19S4, 15 
U.S.C.  4301  et  seq.  ("the  Act"),  the 
National  Center  for  Advanced 
Technologies,  Inc.  on  April  18, 1989.  filed 
a  written  notification  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing  (1) 
the  identities  of  the  parties  to  the 
venture  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties  to 
the  venture  and  its  general  areas  of 
planned  activities,  are  given  belov.;. 

The  participants  in  the  National 
Center  for  Advanced  Technologies,  Inc. 
are: 

National  Center  for  Advanced  Technologies. 

Inc. 
Aerospace  Industries  Association  cf 

America.  Inc. 
Aerojet  General 
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Aeronca.  Ina 

Allied-Signal  Aerospace  Company 

Aluminum  Company  of  America 

Agro-Tech  Corporation 

B.  H.  Aircraft  Company.  Inc. 

The  Boeing  Company 

Celion  Carbon  Fibers 

Chrysler  Technologies  Corporation 

Colt  Industries,  Inc. 

E-Systems,  Inc. 

Fairchild  Industries 

FMC  Corporation 

General  Dynamics  Corporation 

General  Electric  Company 

General  Motors  Corporation 

The  BF  Goodrich  Company 

Grumman  Corporation 

Harris  Corporation 

Heath  Tecna  Aerospace  Company 

Hercules  Incorporated 

Hexcel  Corporation 

Honeywell,  Inc. 

IBM  Corporation,  Systems  Integration 

Division 
The  Interlake  Corporation 
ISC  Defense  &  Space  Group,  Inc. 
ITT  Defense  Technology  Corporation 
Kaman  Aerospace  Corporation 
Lear  Astronics  Corporation 
Lockheed  Corporation 
The  LTV  Corporation 
Lucas  Western,  Inc. 
Martin  Marietta  Corporation 
McDonnell  Douglas  Corporation 
Morton  Thiokol,  Inc. 
Northrop  Corporation 
Parker  Hannifin  Corporation 
Pneumo  Abex  Corporation 
Precision  Castparts  Corporation 
Raytheon  Company 
Rockwell  International  Corporation 
Rohr  Industries,  Inc. 

SU  Avionics  Corporation-Smiths  Industries 
Sundstrand  Corporation 
Teledyne  CAE 
Textron,  Inc. 
TRW.  Inc. 

United  Technologies  Corporation 
WesiinRhouse  Electric  Corporation 
Wyman-Gordon  Company 

The  National  Center  for  Advanced 
Technologies,  Inc.  plans  to  coordinate, 
research  and  development,  conduct 
research  and  development,  and  collect 
and  disseminate  information  concerning 
research  and  development  in  the  areas 
of  composite  materials,  very  large  scale 
integrated  circuits,  software 
development,  propulsion  systems, 
advanced  sensors,  optical  information 
processing,  artificial  intelligence  and 
ultrareliable  electronics. 
loMph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  89-12703  Filed  5-26-B9;  8:45  am) 

MUJNO  COOC  4410-01-M 


(AAQ/A  ORtar  No.  33-«9] 

Privacy  Act  of  1974;  Naw  Syttam  of 
Racords 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a), 
notice  is  hereby  given  that  the 
Department  of  Justice  proposes  to 
establish  a  new  system  of  records  to  be 
maintained  by  the  Immigration  and 
Naturalization  Service  (INS). 

The  Fees  and  Application  Receipt  and 
Entry  System  (Fares)  IUSTICE/INS-013 
is  a  new  system  of  records  for  which  no 
public  notice  consistent  with  the 
provisions  of  5  U.S.C.  552a(e)(4)  has 
been  published  in  the  Federal  Register. 
The  new  system  v«ll  enable  INS  to 
determine  the  status  of  pending 
applications  and  petitions  for  benefits: 
to  accotint  for  and  control  the  receipt 
and  disposition  of  any  fees  or  refunds 
collected,  including  those  which 
accompany  applications,  petitions, 
posted  bonds,  and  Freedom  of 
Information/Privacy  Act  (FOIA/PA) 
requests;  and  to  locate  related  files  and 
respond  to  inquiries  about  these  records. 
This  system,  which  is  broader  in  scope, 
will  replace  the  Application/Petition 
Tracking  System  (APTS),  Justice/INS- 
002.  last  published  on  December  11. 
1987.  A  notice  to  remove  the  APTS 
system  will  be  published  in  the  near 
future. 

5  U.S.C.  552a(e)  (4)  and  (11)  provide 
that  the  public  be  given  a  30-day  period 
in  which  to  comment  on  the  new  routine 
uses;  the  Office  of  Management  and 
Budget  (0MB),  which  has  oversight 
responsibility  under  the  Act,  requires  a 
60-day  period  in  which  to  conclude  its 
review  of  the  system.  Therefore,  please 
submit  any  comments  by  (30  days  from 
the  publication  date  of  this  notice).  The 
public.  OMB,  and  the  Congress  are 
invited  to  submit  comments  to  Patricia 
E.  Neely.  Staff  Assistant,  Facilities  and 
Administrative  Services  Staff,  Justice 
Management  Division.  Department  of 
Justice,  Room  529.  633  Indiana  Avenue 
NW..  Washington,  DC  20530. 

In  accordance  with  5  U.S.C.  552a{o), 
the  Department  has  provided  a  report  on 
this  system  to  OMB  and  the  Congress. 

Date:  May  12, 1989. 
Harry  H.  Flickinger. 
Assistant  A  ttomey  General  for 
Administration. 

IUSTICE/INS-013 

System  Name: 

Fees  and  Application  Receipt  and 
Entry  System  (FARES). 
System  Location: 

Immigration  and  Naturalization 
Service  (INS)  Central  Office,  Regional 
Service  Centers,  District  Offices  and 


sub-offices  as  detailed  in  Justice/INS- 

999. 

Categories  of  Individuals  Covered  by  the 

System: 

Individuals  who  have  fded 
applications  or  petitions  for  benefits 
under  the  Immigration  and  Nationality 
Act.  as  amended,  and/or  who  have 
submitted  fee  payments  with  such 
applications  or  petitions;  individuals 
who  have  paid  fees  for  access  to  records 
under  the  Freedom  of  Information/ 
Privacy  Acts  (FOIA/PA);  individuals 
who  have  posted  a  bond  and  related 
fees  with  INS;  and  individuals  who  have 
refunded  money  to  INS. 
Categories  of  Records  in  the  System: 

Information  which  identifies 
individuals  named  above,  e.g..  name  and 
address,  date  of  birth,  and  alien 
registration  number.  Records  in  the 
system  may  also  include  such 
information  as  date  documents  were 
filed  or  received  in  INS.  status,  location 
of  record.  FOIA/PA  or  other  control 
number  where  applicable,  fee  receipt 
data,  and  posted  bond  data. 
Authority  For  Maintenance  of  The 
System: 

8  U.S.C.1103;  8  U.S.C.  1363;  and  31 
U.S.C.  3512. 
Purpose  of  the  System: 

This  system  will  enable  INS  to 
determine  the  status  of  pending 
applications  and  petitions  for  benefits; 
to  account  for  and  control  the  receipt 
and  disposition  of  any  fees  or  refunds 
collected,  including  those  which 
accompany  applications,  petitions, 
posted  bonds,  and  FOLA/PA  requests; 
and  to  locate  related  files  and  respo.od 
to  inquiries  about  these  records. 

Routine  Uses  of  Recorcs  Maintained  in 
the  System,  Including  Categories  of 
Users  and  the  Purposes  of  Such  Uses: 

No  external  disclosure  will  be  made 
from  this  system.  The  system  will  be 
used  by  employees  as  indicated  under 
"Purpose  of  the  System." 
Policies  and  Practices  for  Storing, 
Retrieving,  Accessing,  Retaining,  and 
Disposing  of  Records  in  the  System: 

Storage: 

Information  is  stored  on  magnetic 
disks  and  tape. 
Retrievability: 

Records  may  be  retrieved  by  name  of 
the  individuals  covered  by  the  system; 
and  by  fee  receipt  number. 

Safeguards: 

Records  are  safeguarded  in 
accordance  with  Department  of  Justice 
rules  and  procedures.  INS  offices  are 
located  in  buildings  under  security 
guard,  and  access  to  premises  is  by 
official  identification.  Offices  are  locked 
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during  non-duty  hours.  Access  to  this 
system  is  obtained  through  remote 
terminals  which  require  the  use  of 
restricted  passwords  and  a  user  ID. 
Retention  and  Disposal: 

Records  are  ardiived  off-line  for  an 
indefinite  period  one  year  after  the  final 
action.  A  disposition  schedule  for 
archived  records  is  pending. 
System  Manager 

Assistant  Commissioner.  Records 
Systems  Division.  Immigration  and 
Naturalization  Service.  425 1  Street  NW., 
Washington.  DC  20536. 
Notification  Procedure: 

Inquiries  should  be  addressed  to  the 
system  manager. 
Record  Access  Procedure: 

Make  all  requests  for  access  in  writing 
to  the  FOIA/PA  Officer  at  any  INS 
office.  Clearly  mark  the  envelope  and 
letter  "Privacy  Act  Request."  Depending 
on  the  type  of  record,  provide  the  name 
and  date  of  birth  of  the  appUcant,  name 
of  petitioner  or  FOIA/PA  requester, 
alien  registration  number  of  beneficiary 
and  receipt  number  to  assist  in  locating 
and/or  verifying  the  identity  of  the 
record.  For  your  convenience,  INS  Form 
G-639.  Freedom  of  Information  Act 
Privacy  Act  Request,  may  be  obtained 
from  the  nearest  INS  office  and  used  to 
submit  a  request. 
Contesting  Records  Procedure: 

Direct  all  requests  to  contest  or 
amend  information  to  the  FOIA/PA 
Officer  at  any  INS  office.  State  clearly 
and  concisely  the  information  being 
contested,  the  reason  for  contesting  it, 
and  the  proposed  amendment  thereof. 
Clearly  mark  the  envelope  "Privacy  Act 
Amendment  Request."  The  record  must 
be  identified  in  the  same  manner  as 
described  for  making  a  request  for 
access. 
Record  Source  Categories: 

Information  contained  in  this  system 
of  records  is  obtained  from  the 
individuals  covered  by  the  system. 

Systems  Exempted  From  Certcun 
Provisions  of  the  Act: 

None. 
(FR  Doc.  89-12702  Filed  5-26-89;  8:45  am] 

BtUMQ  CODE  4410-01-M 


Drug  Enforcement  Administration 

Aggregate  Production  Quota  for 
Methaqualone:  Correction 

agency:  Drug  Enforcement 
Administration,  Department  of  Justice. 


action:  Notice  of  an  established  1989 
aggregate  production  quota:  Correction. 

summary:  This  notice  corrects  the  date 
(year)  for  the  aggregate  production 
quota  for  methaqualone  which  was 
previously  published  in  the  Federal 
Register,  April  24, 1989  (54  FR  16419). 
The  date  is  corrected  to  read  1989 
Aggregate  Production  Quota  (Grams). 
John  C  Lawn, 

Administrator.  Drug  Enforcaw.ent 
Administration. 

Date:  May  18, 1989. 

(FR  Doc.  89-12743  Filed  5-26-89;  8:45  am) 

BILUNG  CODE  441(MM-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Federal-State  Unemployment 
Compensation  Program; 
Unemployment  Insurance  Program 
Letter  interpreting  Federal 
Unemployment  Insurance  Law 

The  Employment  and  Training 
Administration  interprets  Federal  law 
pertaining  to  unemployment  insurance 
as  part  of  the  fulfillment  of  its  role  in 
adininistration  of  the  Federal-State 
unemployment  insurance  system.  These 
interpretations  are  issued  in 
Unemployment  Insurance  Program 
Letters  (UIPLs)  to  State  Employment 
Security  Agencies  (SESAs).  The  UIPL 
described  below  is  published  in  the 
Federal  Register  in  order  to  inform  the 
public. 

Unemployment  Insurance  Program 
Letter  No.  25-89 

This  directive  transmits  to  SESAs  the 
Secretary  of  Labor's  decision  in  the  1983 
conformity  proceedings  concerning  the 
State  of  Miiinesota.  At  issue  was  a 
provision  of  Minnesota's  unemployment 
compensation  law  which  permitted  the 
withholding  of  up  to  50  percent  of  the 
unemployment  compensation  otherwise 
payable  to  an  individual  "for  unpaid 
contributions,  interest  penalties,  and 
costs  which  the  individual  has  been 
determined  liable  to  pay."  The  Secretary 
upheld  the  Department's  position  that 
this  provision  conflicted  with  certain 
Federal  law  requirements. 

Dated:  May  22, 1989. 
Robert  T.  {ones. 

Assistant  Secretary  of  Labor. 

BILLING  CODE  4510-30-11 
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U.S.  Department  of  Labor 

Employment  and  Training  Administration 
Washington.  O.C.  20210 


DIRECTIVE   : 

TO 

FROM 


CLASSlFICATICM 


(X»finESPONO£NCt  SYUBOL 


DATE 


April  5,   1989 


UNEMPLOYMENT    INSURANCE    PROGRAM  LETTER  NO. 25-89 
ALL   STATE   EMPLOYMENT    SECURITY    AGENCIES 


DONALD   J.    KULICK 

Ayministrator 

for  Regional  Management 


Ptok;^ 


SUBJECT 


Secretary's  Decision  in  the  1988  State  of 
Minnesota  Conformity  Proceedings 


UMI 


1.   Purpose.   To  announce  the  Secretary  of  Labor's  decision 
in  the  l96S  conformity  proceedings  concerning  the  State  of 
Minnesota. 

2   References.   Sections  303(a)(1)  and  (5)  of  the  Social 
Security  Act  (SSA);  Sections  3304(a)(4)  and  3306(h)  of  the 
Federal  Unemployment  Tax  Act  (FUTA);  Secretary's  Decision  in 
Case  No.  88-UIA-9,  dated  December  16,  1988. 

3.   Background.   In  1987,  the  State  of  Minnesota  amended  its 
unemployment  compensation  law'  to  permit  the  withholding  of 
up  to  50  percent  of  the  unemployment  compensation  otherwise 
payable  to  an  individual  "for  unpaid  contributions,  interest, 
penalties,  and  costs  which  the  individual  has  been  determined 
liable  to  pay."   These  liabilities  were  based  on  the  individ- 
ual's prior  status  as  an  employer. 

The  Department  of  Labor  (DOL)  challenged  this  provision  under 
several  provisions  of  Federal  law.  The  "withdrawal  standard 
in  Section  3304(a)(4),  FUTA,  and  Section  303(a)(5),  SSA,  re- 
quires State  law  to  provide  that  all  money  withdrawn  from 
the  unemployment  fund  of  the  State  shall  be  used  solely  in 
the  payment  of  unemployment  compensation  (with  exceptions 
which  were  not  germane  to  this  issue).   "Compensation"  is 
defined  in  Section  3306(h),  FUTA,  as  "cash  benefits  payable 
to  individuals  with  respect  to  their  unemployment."  Section 
303(a)(1),  SSA,  requires  State  law  to  include  provision  for 
"Such  methods  of  administration  ...  as  are  found  by  the 
Secretary  of  Labor  to  be  reasonably  calculated  to  insure 
full  payment  of  unemployment  compensation  when  due." 

DOL  argued  that  these  provisions  require  the  payment  of 
unemployment  compensation  as  a  matter  of  right  to  eligible 
claimants,  and  therefore  prohibit  any  levy,  attachment  or 
other  remedy  for  the  collection  of  public  or  private  debts. 


ResassK>« 


EXPMATION  DATE 

March  31,  1990 


DISTRIBUTION 
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prior  to  the  receipt  bv  the  claimant  of  the  benefits  other- 
wise payable.   DOL  further  argued  that  exceptions  to  the 
requirement  that  withdrawals  from  a  State's  unemployment 
fund  be  limited  to  compensation  payable  to  eligible  claim- 
ants are  permitted  only  as  specifically  authorized  or 
required  by  Section  303,  SSA,  and  Section  3304,  FUTA,  and 
that  DOL  has  no  authority  to  grant  any  exceptions  to  the 
required  payment  of  benefits  to  claimants  as  a  matter  of 
right. 

Briefs  and  reply  briefs  were  filed  with  a  Department  of 
Labor  administrative  law  judge  (ALJ).   Minnesota  waived  its 
right  to  a  hearing.   On  November  14,  1988,  the  ALJ  issued  a 
recommended  decision  upholding  DOL's  position.   On 
December  16,  1988,  the  Secretary  issued  her  Decision. 


4.  The  Secretar 
certain  technica 
that  Minnesota 


s  Decision. 


specified  in 
303(a)(1)  and 


^_    The  Secretary  adopted,  with 

corrections,  the  ALJ's  decision  and  held 
law  "no  longer  contains  the  provisions 
Section  3304(a)(4)  of  FUTA  and  in  sections 
(a)(5)  of  SSA." 


In  the  event  States  face  litigation  involving  the  withdrawal 
standard,  the  States  should  note  the  discussion  of  Brewer  v. 
Cantrell,  622  F.Supo  1320  (W.D.  Va),  aff 'd  796  F.2d  472  (  4th 
Cir.  1986) ,  on  page  4  of  th6  ALJ's  decision.   DOL  was  not  a 
party  to  Brewer,  in  which  the  plaintiffs  claimed  that  Section 
3304(a)(4)  prohibited  the  offset  of  prj.or  overpayments  from 
compensation.   In  dismissing  this  claim,  the  Brewer  Court 
reasoned  that,  to  have  a  violation  of  Section  3304(a)  (4) , 
"money  must  be  withdrawn  from  the  unemployment  funds."  On 
this  point,  the  ALJ  stated  that  "the  Brewer  Court's  interpre- 
tation of  the  withdrawal  standard  is  deemed  erroneous." 
(Although  DOL  agrees  with  the  result  in  Brewer,  DOL  dis- 
agrees with  other  interpretations  of  Federal  law  in  that 
case.   These  other  interpretations  were  not  addressed  in  the 
Minnesota  proceeding  and  are  not,  therefore,  discussed  here.) 

5.  Action  Required.   State  administrators  are  requested  to 
provide  the  above  information  to  appropriate  staff. 

6.  Inquiries.   Direct  inquiries  to  the  appropriate  Regional 
Office. 

7.  Attachment.   Final  Decision,  dated  December  16,  1988. 
(Contains  Recommended  Decisions  of  the  ALJ,  dated 
November  14,  1988.) 

BILUNG  COOE  4510-30-C 
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Pjte:  December  18, 1980. 
Case  No:  8ft-UIA-9. 

In  the  Matter  of  Minnesota  Conformity 
Before:  The  Secretary  of  Labor 
Decision 

Pursuant  to  a  Notice  of  Hearing  issued 
on  September  21, 1988,  proceedings  were 
instituted  with  respect  to  the  conformity 
of  the  State  of  Minnesota  with  those 
requirements  of  the  Federal 
Unemployment  Tax  Act  (FUTA) 
codified  at  section  3304(a)(4)  of  the 
Internal  Revenue  Code  of  1988,  26  U.S.C. 
S  3304(a)(4)  (Supp.  IV  1983-1987),  and 
the  requirements  of  section  303(a)(1)  of 
the  Social  Security  Act  (SSA).  42  U.S.C. 
S  503(a)(1)  (1982  &  Supp.  IV  1983-1987) 
and  of  section  303(a)(5)  of  the  SSA,  42 
U.S.C.  S  503(a)(5)  (Supp.  IV  1983-1987). 
This  notice  estabhshed  the  rules  of 
procedure  for  and  the  date  of  a  hearing 
on  the  issues  raised  in  the  notice.  By 
subsequent  agreement  of  the  parties, 
however,  the  hearing  was  cancelled,  a 
stipulated  record  was  filed,  and  the  case 
was  submitted  on  briefs.  On  November 
14. 1988.  Administrative  Law  Judge  (ALJ) 
Edward  Terhune  Miller  issued  a 
Recommended  Decision  (R.D.)  finding 
that  the  Minnesota  unemployment 
compensation  law  is  not  in  conformity 
with  applicable  Federal  law.  The  State 
of  Minnesota  has  filed  exceptions  to  the 
ALj's  reconunended  finding,  and  the 
Associate  Solicitor  for  Employment  and 
training  Legal  Services  of  the  United 
States  Department  of  L^bor  (Associate 
Solicitor]  has  filed  a  response  to 
Minnesota's  exceptions.  The  matter  is 
now  before  me  for  decision  for  purposes 
of  certification  under  section  3304(c)  of 
FUTA  and  section  303(b)  of  SSA. 

Specifically  before  me  is  whether 
Minnesota's  recoupment  provision, 
section  268.165  of  the  Minnesota 
employment  compensation  law,  Minn. 
Stat.  Ann.  268.165  (West  1988  Supp.), 
meets  the  requirements  of  section 
3304(a)(4)  of  FUTA  and  the  requirements 
of  section  303(a)(1)  and  (a)(5)  of  the 
SSA.  Under  section  3304(a)(4)  of  FUTA 
and  under  section  303(a)(5)  of  SSA,  all 
money  withdrawn  from  the 
unemployment  fund  must  be  used  in 
payment  of  unemployment 
compensation.  Compensation  is  defined 
in  section  3306(h)  of  FUTA  as  "cash 
benefits  payable  to  individuals  with 
respect  to  their  unemployment."  26 
U  S.C.  S  3306(h).  Section  303(a)(1)  of  the 
SSA  requires  that  a  state  unemployment 
compensation  law  provide  for  such 
methods  of  administration  as  will 
ensure  full  payment  of  unemployment 
compensation  when  due.  Certain 
exceptions  to  the  requirement  that  funds 
be  used  exclusively  in  the  payment  of 


unemployment  compensation  are 
statutorily  provided  for  but  none  of 
these  are  applicable  here.* 

Subdivision  1  of  section  268.165  of  the 
Minnesota  law  permits  the  deduction 
and  withholding  of  up  to  50  percent  of 
an  individual's  unemployment 
compensation  payment  for  unpaid 
contributions,  interest,  penalties  and 
costs  for  which  the  individual  has  been 
determined  to  be  liable.  Thus,  an 
unemployed  claimant  would  not  receive 
in  hand  the  full  amount  of  his  or  her 
cash  benefits  if  the  claimant  owed 
contributions  to  the  unemployment  fund 
from  a  prior  period  when  the  claimant 
had  been  an  employer.  The  question, 
therefore,  arises  whether  the  reduction 
in  the  claimant's  cash  benefits  for  the 
purpose  of  recouping  contributions 
owed  conforms  to  the  Federal  statutory 
prescriptions  as  to  use  of  unemployment 
fund  monies. 

The  ALJ's  recommendation,  that  I  find 
Minnesota's  recoupment  provision  in 
nonconformity  with  Federal  law,  is 
based  on  the  ALJ's  analysis  of  the 
applicable  FUTA  and  SSA  provisions. 
Specifically,  the  ALJ  concluded  that  the 
statutory  language  is  clear  and 
unambiguous,  and  that  the  legislative 
history  and  historical  application  of  the 
FUTA  and  SSA  provisions  support  the 
limiting  of  the  use  of  unemployment 
fund  monies  to  cash  benefits  for 
unemployed  claimants  or  to  certain 
other  specifically  stated  expenditures. 
The  ALJ  then  found  that  Minnesota's 
recoupment  provision  involves  the 
constructive  withdrawal  of  funds  for  a 
purpose  other  than  permitted  by  law 
and  resulted  in  the  unemployed 
claimant  failing  to  receive  full  benefits 
when  due. 

Upon  review  of  the  entire  record  in 
this  case,  I  agree  with  the  analysis  and 
conclusions  of  the  administrative  law 
judge.  I  thus  adopt,  and  append  hereto, 
the  ALJ's  decision  but  with  certain 
technical  corrections  requested  by  the 
Associate  Solicitor.  See  U.S.  Department 
of  Labor's  Response  to  Minnesota's 
Statement  of  exceptions  at  8-9.  These 
corrections  are: 

1.  At  page  2.  line  thirteen  is  changed 
to  read:  "payment  of  grant  monies  under 
§  303(b)  of  SSA,  and  with." 

2.  At  page  10,  the  first  sentence  of  the 
first  full  paragraph  is  changed  to  read: 
"Sections  3303(b)  and  3304(c)  of  FUTA 
require  that  the  state  laws  conform  to 
Federal  requirements  governing  the  use 
of  unemployment  funds  in  order  for 
employers  to  receive  normal  and 
additional  tax  credits  with  respect  to 
their  rates  of  contributions." 


'  Sep  R.D.  at  7-8  and  11-12  for  exceptions. 


3.  At  page  14.  line  8  is  changed  to 
read:  "certification  under  section  303(b) 
of  SSA  and  section  3304(c)  of  FUTA. 
regardless  of." 

4.  At  page  18,  line  16,  "§  3306(b)"  is 
changed  to  read:  "§  3306(h)." 

5.  At  page  18,  line  10,  from  line  5 
"§§  3302(a),  3302(b),  and"  are  omitted, 
and  from  line  6  "or  certified  as  provided 
in  §  3303(b)  of  FUTA"  are  omitted. 

6.  All  references  to  "unemployment 
compensation  fund"  are  changed  to 
"unemployment  fund." 

I,  therefore,  find  that  the  Minnesota 
unemployment  compensation  law  no 
longer  contains  the  provisions  specified 
in  sections  3304(a)(4)  of  FUTA  and  in 
sections  303(a)(1)  and  (a)(5)  of  SSA,  and 
that  the  State  of  Minnesota  has  failed  to 
substantially  comply  with  such  sections. 
Accordingly,  the  state  of  Minnesota  will 
not  be  included  in  the  listing  of  those 
states  which  will  be  certified  by  me  to 
the  Secretary  of  Treasury  for  the  year 
ending  October  31, 1988.  in  accordance 
with  section  3304(c)  of  FUTA,  and, 
furthermore,  certification  in  accordance 
with  section  303(b)  of  SSA  is  withheld. 
Ann  McLauglin. 
Secretary  of  Labor. 
Washington,  DC 

In  the  Matter  of  Minnesota  Conformity 

Case  No.  88-UIA-9 

Gary  E.  Bemstecker,  Esquire,  Counsel 

for  the  Secretary  of  Labor 
Donald  E.  Notvik,  Esquire,  Counsel  for 

Minnesota 
Before:  Edward  Terhune  Miller, 

Administrative  Law  Judge 

Recommended  Decision 

Statement  of  the  Case 

This  controversy  involves  a  claim  by 
the  Secretary  of  Labor  ("the  Secretary") 
that  the  State  of  Minnesota 
("Minnesota")  has  emended  its 
unemployment  compensation  law  so 
that  it  does  not  conform  in  certain 
respects  to  the  lequi^ements  of  the 
Social  Security  Act,  42  U.S.C.  §§  501  ef 
seq.  (1988)  ("SSA")  and  the  Federal 
Unemployment  Tax  Act,  26  U.S.C. 
§§  3301  etseq.  (1988)("FUTA"). 

The  Secretary  has  notified  the 
Governor  of  Minnesota  that  Minnesota 
may  not  be  certified  as  eligible  for 
certain  Federal  assistance  because  she 
has  reason  to  believe  that  Minn.  Stat. 
§  268.165  (1967  Supp.)  ("the  recoupment 
amendment")  causes  the  Minnesota 
unemployment  compensation  law  not  to 
conform  to  the  requirements  of 
§§  303(a)(1)  and  303(a)(5)  of  SSA  and 
§  3304(a)(4)  of  FUTA.  The  basis  for  such 
notice  is  that  Minnesota  law  provides 
for  withholding  unemployemnt  benefits 
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from  otherwise  eligible  claimants  to 
satisfy  indebtedness  for  unpaid 
contributions  to  the  State's 
unemployment  compensation  fund. 
Notice  of  hearing  was  also  sent  by  the 
Secretary  to  the  Minnesota  Department 
of  Jobs  and  Training  in  conformity  with 
20  C.F.R.  §  601(5)(d). 

In  response  to  that  notice,  Minnesota 
filed  a  timely  request  for  a  hearing. 
Jurisdiction  is  assumed  under  26  U.S.C. 
3304(c)(1988).  42  U.S.C.  §  503{b)(1988). 
and  20  C.F.R.  601.5(a).  Pursuant  to  the 
request  of  the  parties  and  Order  dated 
September  30, 1988,  a  stipulated  record 
was  timely  filed  by  the  parties  on 
October  13, 1988,  and  the  oral  hearing 
schedueld  by  the  Notice  of  Hearing  for 
October  4, 1988,  was  canceled.  The 
parties  filed  timely  briefs  and  reply 
briefs  in  conformity  with  the  Notice  of 
Hearing  and  the  Order  dated  September 
30, 1988.  There  has  been  no  request  to 
participate  as  intervenor  or  amicus 
curiae. 

This  Determination  is  based  upon  the 
stipulated  record,  and  applicable  law 
and  regulations,  taking  due 
consideration  of  the  contentions  of  the 
parties  as  set  forth  in  their  respective 
briefs  and  reply  briefs.* 

Issue 

The  question  presented  for  resolution 
in  this  proceeding  is  whether,  with 
respect  to  certification  for  payment  of 
grant  moneys  under  302(a)  of  SSA.  and 
with  respect  to  certification  of  States  on 
October  31, 1988,  under  3304(c)  of  FUTA, 
the  law  of  Minnesota  has  been  amended 
so  that  it  no  longer  includes  the 
provisions  requiied  by  303(a)(1)  and 
303(a)(5)  of  SSA  and  3304(a)(4)  of  FUTA 
relating  to  the  State's  provision  of 
unemployment  compensation.  The 
parti-r-s  agree  that  the  issue  to  be 
decided  is  one  of  statutory  construction 
and  that  the  facts  are  not  in  dispute. 

The  Secretary's  Brief 

The  Secretary  contends  that  303(a)(5) 
of  SSA  and  3304(a)(4)  of  FUTA  require 
the  Minnesota  unemployment 
compensation  law  to  provide  that  all 
money  withdrawn  from  the 
unemployment  fund  of  the  State  be  used 
solely  in  the  payment  of  unemployment 
compensation.  'The  only  exceptions  to 
this  general  requirement  are  authorized 
or  required  by  statute  as  enacted  by 
Congress.  The  Secretary  has  no 
discretion  to  grant  exceptions  to  this 
general  requirement.  States  are  also 
without  authority  to  enact  exceptions  to 


'  The  stipulated  record  consists  of  thirteen 
documents,  numbered  one  through  thirteen.  These 
documents  are  referred  to  as  Exhibits  ("EX.")  1-13, 
respectively. 


the  requirement.  The  Minnesota 
recoupment  amendment,  by  its 
provisions  and  method  of 
administration,  impermissibly  deprives 
a  claimant  of  the  full  payment  when  due 
of  unemployment  compensation  to 
which  he  or  she  is  entitled  with  respect 
to  his  or  her  unemployment,  and,  in 
effect,  withdraws  such  funds  not  paid  to 
the  claimant  from  the  fund  for  the 
purpose  of  paying  unpaid  contributions, 
interest,  penalties,  and  costs  owed  by 
the  claimant,  but  which  relate  to  when 
the  claimant  was  an  employer. 

In  allowing  such  reductions  in 
payments  and  withdrawals  fi-om  the 
Miimesota  unemployemnt  compensation 
fund,  the  recoupment  amendment 
contravenes  §  303(a)(1)  of  SSA.  which 
requires  that  the  Minnesota 
unemployment  compensation  law 
provide  methods  of  administration 
which  will  reasonably  insure  full 
payment  of  unemployment 
compensation  when  due.  The  legislative 
history  of  the  applicable  federal  laws 
confirms  the  strict  and  fundamental 
statutory  mandate  that  moneys 
withdrawn  from  the  state's 
unemployment  fund  must  be  expended, 
with  limited  exceptions,  for  the  payment 
of  unemployment  compensation  to 
which  claimants  are  entitled  as  a  matter 
of  right  by  reason  of  their 
unemployment,  without  regard  to 
criteria  unrelated  to  such 
unemployment.  The  purpose  of  the 
legislation,  as  established  by  its 
pertinent  legislative  history,  is  to 
provide  temporarily  for  the  immediate 
basic  necessities  of  persons  who  have 
become  unemployed. 

These  principles  of  interpretation 
have  been  consistently  applied  by  the 
Secretary  of  Labor  throughout  the 
history  of  the  unemploym.ent 
compensation  program.  Since 
exceptions  to  the  application  of  these 
principles  in  the  Federal  laws  are 
established  by  Federal  statute  only,  the 
policy  justifications  advanced  by 
Minnesota  in  support  of  its  recoupment 
amendment  are  irrelevant. 

A  reduction  of  a  claimant's  benefits 
for  reasons  unrelated  to  the  individual's 
unemployment  is  deemed  tantamount  to 
an  impermissible  withdrawal  of  moneys 
from  the  State's  unemployment 
compensation  fund.  Prior  erroneous 
payments  of  benefits,  however,  are 
tantamount  to  advance  payment  of 
benefits  related  to  the  individual's 
perceived  unemployment.  On  the  other 
hand,  collecting  unpaid  tax 
contributions,  interest,  penalties,  and 
costs  by  a  reduction  of  cash  benefits  as 
provided  by  the  recoupment  amendment 
is  related  to  a  claimant's  prior  status  as 


an  employer,  and  not  to  his  or  her 
unemployment.  To  the  extent  that 
Brewer  v.  CantreH  *  implies  that  some 
physical  withdrawal  of  moneys  from  the 
fund  is  required  to  establish  a  violation 
of  Federal  requirements,  the  Brevier 
Court's  interpretation  of  the  withdrawal 
standard  is  deemed  erroneous. 

Minnesota 's  Brief 

Minnesota  contends  that  the 
Secretary's  interpretation  of  the 
applicable  provisions  of  SS.'\  and  FUTA 
is  not  dispositive,  and  that  the 
recoupment  amendment  does  not  render 
the  law  nonconforming  to  SSA  or  FUTA. 
Moneys  in  the  Minnesota  unemployment 
compensation  fund  are,  and  would  be. 
used  for  payment  of  cash  benefits  when 
due,  in  accordance  with  applicable 
requirements  for  timeliness,  as  required 
by  SSA  and  FUTA. 

Minnesota  contends  further  that  the 
recoupment  amendment  merely  treats 
persons  who  have  failed  to  contribute  to 
the  state's  unemployment  compensation 
fund  as  required  by  law  in  the  same 
manner  as  those  persons  who  have  been 
overpaid  benefits  from  the  fund.  Such 
treatment  avoids  the  anomalous 
situation  which  allows  employers  to 
retain  contributions  required  by  the  fund 
to  provide  benefits  to  their  employees, 
but  to  receive  benefits  from  that  fiind 
regardless  of  personal  indebtedness  to 
the  fund  incurred  while  the  claimant 
was  an  employer.  The  recoupment 
amendment  is  patterned  after  and 
analogous  to  the  exception  to  SSA  and 
FUTA  under  3304(a]l4){D).  which 
provides  that  amounts  may  be  deducted 
from  unemployment  benefits  and  used 
to  repay  overpayments  as  allowed  by 
303(g)  of  SSA.  The  Minnesota 
recoupment  provision  merely  reduces 
the  benefits  payable  to  a  Claimant  lii:ble 
for  delinquent  contributions  up  to  fifty 
percent  of  the  benefits  to  which  he  or 
she  would  otherwise  be  entit'ed.  but 
does  not  require  that  amount  to  be 
withdrawn  from  the  fund.  This  critical 
distinction  prevents  the  Minnesota  law 
from  being  nonconforming. 

To  refute  the  Secretary's  assertion 
that  she  does  not  have  discretion  to 
approve  the  recoupment  amendment  as 
an  exception  to  established  Federal 
requirements,  Minnesota  cites  the 
Secretary's  authorization  of  the  use  of 
compensating  bank  balances  and  the 
use  of  interest  on  fund  deposits  for 
administrative  expenses  as  an  exercise 


»  622  F.  Supp  1320  (D.C.  Va.  1985)  (Slate  law 
authorizing  recoupment  of  overpayments  of 
unemployment  compensa'ion  from  subsequent 
benefits  payments  held  not  to  violate  Fedeial 
statutory  scheme,  due  process,  or  equal  prote  .timl. 
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of  discretion  affecting  the  use  of  moneys 
in  an  unemployemnt  compensation  fund 
under  the  applicable  Federal  laws. 
Minnesota  also  contends  that  the 
recoupment  amendment  was  carefully 
developed  with  the  assistance  of 
representative  interests  of  the  state,  and 
that  its  implementation  has  enabled, 
and  will  in  the  future  enable,  the  State 
to  recover  substantial  sums  from 
delinquent  claimants  who  have  personal 
liability  for  unpaid  employers' 
contributions.  The  recoupment 
amendment  is  also  consistent  with  the 
intent  of  Congress  regarding  the 
expenditure  of  moneys  in  the 
unemployment  compensation  fund.  Such 
recent  exceptions  as  the  application  of 
benefits  to  recovery  of  overissuance  of 
food  stamps  and  for  child-support 
payments  reflects  a  liberal 
Congressional  attitude  toward  the  basic 
restrictions  on  expenditures  of  moneys 
in  the  fund. 

Findings  of  Fact 

1.  On  June  2, 1987  the  State  of      '' 
Minnesota  enacted  the  recoupment 
amendment,  designated  S  268.165  of  the 
Minnesota  unemployment  compensation 
law.  Minn.  Stat.  S  268.165  (1987  Supp-l 
which  became  effective  August  1. 1987. 

2.  Minn.  Stat.  5.268.165  provides: 
Subdivision  1.  Withholding  of 

unemploymeiil  benefits. 
Notwithstanding  section  268.17.  the 
commissioner  may  deduct  and  withhold 
up  to  50  percent  of  each  unemployment 
compensation  payment  payable  to  an 
individual  under  this  chapter  for  unpaid 
ccntributions,  interest,  penalties,  and 
costs  which  the  individual  has  been 
determined  liable  to  pay. 

Subd.  2.  Effect  of  payments.  Any 
amounts  deducted  and  withheld  under 
this  section  shall  be  treated  as  if  paid  to 
the  individual  as  benefits  and  paid  by 
the  individual  to  the  department  in 
satisfaction  of  the  individual's 
delinquent  contributions,  interest, 
penalties,  and  costs. 

Subd.  3.  Priority  of  withholding.  Any 
amounts  deducted  and  withheld  under 
this  section  have  priority  over  any  other 
levy,  garnishment,  attachment, 
execution,  or  setoff,  except  for  the 
recoupment  of  benefit  overpayments 
allowed  under  section  268.18. 

3.  At  the  same  time,  Minn.  Stat. 

S  268.18  (1986)  was  amended  to  limit  to 
50%  the  amount  withheld  from 
unemployment  compensation  benefit 
payments  to  repay  benefit 
overpayments  (Ex.  11). 

4.  Minnesota  has  recovered 
substantial  amounts  of  delinquent 
employers'  contributions  since 
eaactment  of  the  recoupment 
omendment  (Ex.  12). 


5.  S  3304(a)(4)  of  FUTA  provides  in 
relevant  pari: 

The  Secretary  of  Labor  shall  approve 
any  State  law  •  *  •  which  he  finds 
provides  that  *  *  *  all  money 
withdrawn  from  the  unemployment  fund 
of  the  State  shall  be  used  solely  in  the 
payment  of  unemployment 
compensation,  exclusive  of  expenses  of 
administration  *  •  *  [with  certain 
specified  exceptions], 

S  3304(c)  of  FUTA  provides  in 
relevant  part: 

On  October  31  of  each  taxable  year 
the  Secretary  of  Labor  shall  certify  to 
the  Secretary  of  the  Treasury  each  State 
whose  law  he  has  previously  approved, 
except  that  he  shall  not  certify  any  State 
which,  after  reasonable  notice  and 
opportunity  for  hearing  to  the  State 
agency,  the  Secretary  of  Labor  finds  has 
amended  its  law  so  that  it  no  longer 
contains  the  provisions  specified  in 
subsection  (a)  or  has  with  respect  to  the 
12-month  period  ending  on  such  October 
31  failed  to  comply  substantially  with 
any  such  provision  in  such  subsection 
*  *  • 

§  3306(h)  of  FUTA  provides  in 
relevant  part: 

For  purposes  of  this  chapter,  the  term 
"compensation"  means  cash  benefits 
payable  to  individuals  with  respect  to 
their  unemployment. 

S  302(a)  of  SSA  provides  in  relevant 
part: 

The  Secretary  of  Labor  shall  from 
time  to  time  certify  to  the  Secretary  of 
the  Treasury  for  payment  to  each  State 
which  has  an  unemployment 
compensation  law  approved  by  the 
Secretary  of  Labor  under  the  Federal 
Unemployment  Tax  Act  such  amounts 
as  the  Secretary  of  Labor  determines  to 
be  necessary  for  the  proper  and  efficient 
administration  of  such  law.  .  .  . 

S  303(a)  of  SSA  provides  in  relevant 
part: 

The  Secretary  of  Labor  shall  make  no 
certification  for  payment  to  any  State 
unless  he  finds  that  the  law  of  such 
State,  approved  by  the  Secretary  of 
Labor  under  the  Federal  Unemployment 
Tax  Act.  includes  provision  for  *  *  *  (1) 
such  methods  of  administration  *  *  *  as 
are  found  by  the  Secretary  of  Labor  to 
be  reasonably  calculated  to  insure  full 
payment  of  unemployment 
compensation  when  due;  and  *  *  *'{5) 
Expenditure  of  all  money  withdrawn 
from  an  unemployment  fund  of  such 
State,  in  the  payment  of  unemployment 
compensation,  exclusive  of  expenses  of 
administration  *  *  *  (and  for  certain 
refunds,  and  subject  to  certain  provisos]. 

6.  Congress  has  enacted  several 
exceptions  to  the  withdrawal  standard 
established  by  5303(a)(5)  of  the  SSA  and 
3304(a)(4)  of  FUTA.  These  statutory 


exceptions  are  payment  of  disability 
benefits  pursuant  to  03(a)(5)  of  SSA  and 
3304(a)(4)(A)  of  FUTA;  payment  of 
health  insurance  pursuant  to  5  303(a)(5) 
of  SSA  and  3304(a)(4)(C)  of  FUTA: 
repayment  of  overpayments  of  bneefits 
pursuant  to  55  303(a)(5)  and  (g)  of  SSA 
and  3304(a)(4)(D)  of  FUTA;  repayment  of 
food  stamps  overissuances  pursuant  to 
5  303(d)(2)(B)  of  SSA;  payment  of  child 
support  obligations  pursuant  to 
303(e)(2)(A)  of  SSA;  and  self- 
employment  allownaces  pursuant  to 
5  9152(e)(a).  Pub.  L.  100-203  (1987).    - 

7.  On  May  27, 1987.  prior  to  the 
enactment  of  the  recoupment 
amendment,  the  Acting  Regional 
Administrator,  on  behalf  of  the 
Secretary,  informed  Minnesota  that  the 
proposed  Minnestoa  recoupment 
amendment  conflicted  with  the  Federal 
requirements  of  §5  303(a)(1)  and 
303(a)(5)  of  the  SSA.  and  §  3304(a)(4)  of 
FUTA  (Ex.  8).  The  Commissioner  of  the 
Minnesota  Department  of  Jobs  and 
Training  provided  an  explanatory 
response  dated  November  23, 1987.  The 
response  sought  to  justify  the 
recoupment  amendment  and  stated  that 
for  technical  reasons  there  would  be  no 
future  recoveries  under  the  recoupment 
amendment  of  penalties,  interest,  or 
costs  due  from  benefits  payable  to 
unemployed  claimants  (Ex.  7). 

8.  On  July  13, 1988,  the  Acting 
Assistant  Secretary  informed  Minnesota 
that,  unless  Minnesota  took  action  to 
resolve  the  conflict  with  the  Federal 
requirements,  he  would  recommend  that 
the  Secretary  initiate  a  conformity 
proceeding  (Ex.  6). 

9.  The  Secretary,  on  August  25, 1988. 
notified  the  Governor  of  Minnesota  that 
she  had  reason  to  believe  that  the  State 
of  Minnesota  might  not  be  certified 
under  §  3304(c)  of  FUTA  for  the  twelve 
month  period  ending  on  October  31, 
1988,  and  that  she  had  reason  to  believe 
that  certification  might  not  be  made  in 
the  future  for  the  payment  of 
administrative  grants  to  the  State  of 
Minnesota  under  Title  III  of  the  SSA. 
because  of  the  apparent  conflict  of 

§  268.165.1  of  the  Minnesota  Jobs  and 
Training  Law  with  the  requirements  of 
5  3304(a)(4)  of  FUTA,  and  §§  303(a)(1) 
and  303(a)(5)  of  SSA.  (Ex.  4) 

10.  The  Secretary  advised  the 
Governor  that  "[tjhese  sections  of 
Federal  law  have  long  been  interpreted 
as  prohibiting  any  levy,  attachment  or 
other  remedy  for  the  collection  of  public 
or  private  debt,  prior  to  the  receipt  by 
the  claimant  of  the  benefits  otherwise 
payable."  (Ex.  4) 

11.  The  Secretary  also  advised  the 
Governor  that  withholding  such 
certificates  would  result  in  all  employers 
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who  are  subject  to  the  Federal  tax 
imposed  by  5  3301  of  FUTA  losing  all 
tax  credits  otherwise  allowable 
pursuant  to  5  3302  of  FUTA.  She  advised 
that  withholding  certification  might  also 
affect  reimbursement  under  the  Federal 
law  of  the  Federal  share  of  extended 
benefit  expenditures  made  by  the  State. 
She  advised  that  as  to  the  issue  arising 
under  the  SSA,  her  findings  would  affect 
the  certifiration  of  payment  of  grant 
funds  to  the  State  under  Title  III  of  the 
SSA,  and  might  affect  grants  under  the 
Wagner-Peyser  Act,  29  U.S.C.  5  49d(b). 
(Ex.4) 

12.  The  Secretary  advised  the 
Governor  that  she  had  offered  the 
Minnesota  Department  of  Jobs  and 
Training  an  opportunity  to  participate  in 
the  proceedings  which  would  lead  to  a 
determination  of  the  issues  in  question. 
(Ex.4) 

13.  A  similar  notice  was  sent  on 
August  25, 1988.  to  the  Commissioner. 
Department  of  Jobs  and  Training,  of 
Minnesota,  advising  him  that  with  the 
notice,  the  Secretary  was  commencing 
conformity  proceedings  and  offering  the 
Minnesota  agency  an  opportunity  for  a 
hearing.  The  Secretary  announced  that 
the  purpose  of  the  proceedings  would  be 
to  determine  whether  the  law  of 
Minnesota  conforms  to  the  requirements 
of  §  3304(a)(4)  of  FUTA.  so  that  it  can  be 
certified  for  the  tax  credits  available 
under  5  3302  of  FUTA.  for  1988.  The 
purpose  would  also  be  to  determine 
whether  the  Minnesota  law  conforms  to 
the  requirements  of  §§  303(a)(1)  and 
303(a)(5)  of  SSA.  as  a  condition  for 
receiving  administrative  grants.  (Ex.  5) 

14.  On  September  7. 1988.  Minnesota 
requested  a  hearing  (Ex.  3).  A  Notice  of 
Hearing  dated  September  21. 1988.  was 
issued  pursuant  to  §  303(b)  of  SSA. 

§  3304(c)  of  FUTA,  and  20  C.F.R. 
I  601.5(a),  and  was  served  upon  all 
interested  parties  in  a  timely  manner 
(Ex.  1;  Ex.  2). 

15.  On  October  13. 1988,  the  parties 
submitted  the  case  to  the  Administrative 
Law  Judge  on  a  stipulated  record,  and 
filed  briefs  and  reply  briefs  in 
accordance  with  the  requirements 
specified  in  the  Notice  of  Hearing.  This 
Recommended  Decision  is  also  timely 
filed  in  accordance  with  the 
requirements  of  that  Notice  of  Hearing. 

Discussion 

Application  of  Strict  Controls  Over  the 
Use  of  Unemployment  Compensation 
Funds  Is  Not  Discretionary 

Sections  3303(b)  and  3304(c)  of  FUTA 
provide  that,  in  order  to  receive 
specified  Federal  assistance  related  to 
State  unemployment  compensation 
programs  and  the  administration  of 


those  programs,  State  laws  must 
conform  to  the  Federal  requirements 
governing  the  use  of  unemployment 
compensation  funds.  The  Secretary  must 
certify  annually  that  a  State's 
unemployment  compensation  laws  are 
in  conformity  with,  and  are 
administered  in  a  manner  which 
satisfies  these  Federal  requirements,  so 
that  the  State  may  be  eligible  for  the 
Federal  benefits.  The  language  of  the 
governing  Federal  statutes  does  not 
expressly  or  by  implication  provide  any 
discretion  to  the  Secretary  or  to  the 
States  with  unemployment 
compensation  programs  in  complying 
with  the  explicit  Federal  statutory 
requirements. 

The  issue  presented  in  this  case  is  one 
of  statutory  interpretation.  Therefore, 
the  Secretary's  interpretation  of  the 
relevant  statutory  provisions  is  not 
dispositive.  However,  the  Secretary's 
interpretation  of  the  statutory 
requirements  has  historically  been 
consistently  strict  and  uncompromising 
[See  Ex.  9;  Ex.  10).  There  is  insufficient 
basis  in  this  record  to  determine, 
whether,  as  Minnesota  suggests,  the  use 
of  compensating  balances  would 
constitute  a  non-statutory  exception  to 
the  general  restriction  that  could  be 
deemed  analogous  to  the  Minnesota 
recoupment  amendment.  The  only 
relevant  evidence  is.  on  its  face,  a 
proposal  and  solicitation  for  comment 
not  an  implementing  instruction  or  order 
(Ex.  13). 

The  Statutory  Language  Specifj'ing  the 
Federal  Requirements  Is  Plain  and 
Un3"ibiguou3 

The  language  of  §  303(a)(5)  of  SSA 
and  §  3304(a)(4)  of  FUTA,  which  govern 
the  use  of  unemployment  compensation 
funds,  is  plain  and  unambiguous  in  its 
requirement  that  moneys  in  a  state's 
unemployment  compensation  fund  be 
applied,  exclusive  of  administrative 
costs,  and  except  for  certain  express 
exceptions,  exclusively  to  the  payment 
of  unemployment  compensation 
benefits.  Section  3306(h)  of  FUTA  states 
that  the  right  of  a  claimant  to  payment 
of  unemployment  compensation,  is  the 
right  to  a  cash  benefit  payable  to  the 
individual  by  reason  of  his 
unemployment.  There  is  no  provision  for 
application  of  other  criteria  not  related 
to  his  unemployment.  Under  the  express 
formulation  of  §  303(a)(1)  of  SSA,  those 
benefits  must  be  paid  in  full  when  due, 
that  is,  promptly  and  directly  to  the 
claimant,  without  deferral,  as  a  matter 
of  right.' 


'  The  adminislrative  requirement  for  full  payment 
of  unemployment  compensation  "when  due"  is 
basically  a  requirement  for  timeliness.  See  Fusari  v. 


Except  for  Certain  Statutory  Exceptions. 
Unemployment  Funds  Must  Be  Used 
Exclusively  for  the  Payment  of 
Unemployment  Compensation  Df;nefits 

The  parties  have  cited  certain  specific 
statutory  exceptions  to  the  categorical 
restrictions  imposed  by  §  303(al(5)  of 
SSA  and  §  3304(a)(4)  of  FUTA.  Those 
exceptions  authorize  withholding 
unemployment  compensation  benefit 
payments  for  the  following  purposes:  to 
offset  prior  overpayments  of  benefits;  to 
recoup  overissuance  of  food  stamps;  for 
self-employment  allowance;  for 
application  to  health  insurance  cos's;  for 
payment  of  disability  benefits;  and  for 
application  to  child  support  payments.* 

Some  of  these  exceptions  involve  the 
application  of  moneys  from  the  state's 
unemployment  compensation  fund  to  the 
kind  of  immediate  necessities  of  the 
claimant  and  his  or  her  family,  i.e.  child 
support  or  health  insurance,  for  which 
the  unemployment  compensation 
program  was  intended  to  provide.  The 
others  involve  withholding  benefit 
payments  when  due  and  crediting  the 
amount  withheld  against  amounts 
deemed  to  be  benefit  payments 
previously  advanced  in  error.  In  such 
cases  a  claimant  is  deemed  to  have 
received  all  payments  to  which  he  is 
entitled  when  due,  and  not  to  be 
deprived  of  benefits  to  which  he  is 
entitled  under  the  established  purpose 
of  the  applicable  Federal  statutes.  In 
neither  case  do  these  statutory 
exceptions  do  violence  to  the  purposes 
of  the  Federal  statutory  requirements. 


Steinberg.  419  I'  S.  379  (1975).  However,  the  right  to 
timely  payment  subsumes  a  threefold  purpose  "(1) 
To  give  prompt  partial  wage  replacement  so  that  ihe 
unemployed  and  their  families  would  not  be  forced 
on  relief:  and  (2)  To  provide  secunty  to  assist  the 
wage  earners  in  findrng  work;  and  (3)  To  help 
stdbjiize  industry  by  providing  purchasing  power  to 
the  unemployed  when  most  needed  (footnote 
omitted)"  See  UA  W'v.  Michigan  Employment 
Security  Comm'n.  517  F.  Supp.  12. 17  (E.D.  Mirh. 
1980).  citing  California  Dep't  of  Human  Resources 
Dcv.  V.  lava.  402  U.S.  121  (1971) 

«  5S  303  ;a)(5)  and  (g)  of  SSA.  t  33cMig)(4)(D)  of 
FUTA:  i  303(d)(2)(B)  of  SSA:  j  m52(c)(lj  Pub.  I. 
100-203  (1987):  {  303(a)(5)  of  SSA,  {  3304(a)i41(c)  of 
FUTA:  5  303(aU5)  of  SSA.  {  3304(a]|4)(Al  of  FLTA; 
5  3a3(e!(2)(A)  of  SSA.  The  Secretary's  Reply  Bnef 
attached  as  an  exhibit  to  the  Uepartmcntjl 
instructions  issued  to  State  Employment  Security 
Agencies  on  the  implementation  of  the  Child 
Support  Intercept  (WithhoMmg  from  Unemp'oyment 
Compensation).  Unemploymeni  inp-jrance  Program 
Letter  No.  15-82.  Apnl  8,  1932.  The  bnef  poinled  cut 
that,  although  the  states  had  teen  informed  in  those 
instructions  that  deductions  from  unemployment 
compensation  for  certain  spousal  support  payments 
were  permitted,  the  Department  has  since 
concluded  that  there  is  no  authority  for  surh 
deductions  and  that  the  states  will  be  so  a  i\ised 
Since  the  document  was  not  included  in  the 
Stipulated  Record,  and  since  counsel's 
representation  is  not  evidence,  the  implirations.  if 
any,  of  these  representations  are  not  ad,l!to.<ed. 
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On  Ihe  other  hand,  neither  of  these 
t^'pes  of  deductions  and  withholdings 
have  purposes  which  are  analogous  to 
the  purpose  of  Minnesota's  recoupment 
umendment.  That  law  purports  to  reduce 
benefit  payments  in  order  to  recoup 
amounts  owed  to  the  State's 
unemployment  compensation  fund  by 
reason  of  obligations  incurred  while  the 
claimant,  in  a  prior  distinguishable 
incarnation,  was  an  employer.  Such  a 
purpose  is  manifestly  unrelated  to  a 
claimant's  unemployment  which  entitles 
him  to  unemployment  compensation. 

Congress  itself  has  defined  the  only 
exceptions  to  the  fundamental 
requirements  of  the  legislation.  SSA  and 
FUTA  neither  explicitly  nor  implicitly 
authorize  either  the  Secretary  or  the 
individual  States  to  modify  or  augment 
those  exceptions.  The  pertinent 
legislative  history  buttresses  this 
restrictive  view.  However  rational  or 
persuasive  the  policy  considerations  for 
creating  an  exception  might  seem,  the 
sole  source  of  any  additional  exceptions 
must  be  Federal  legislation  if  history  is 
considered  and  the  essential  purpose  of 
tiie  legislation  is  to  be  respected.  It  is 
evident  that  if  exceptions  wefe 
permitted  on  convenient  rationales 
conceived  ad  hoc  by  authorities  other 
than  Congress,  the  strictures  reflected  in 
the  statutory  language  and  its  legislative 
liistory  would  probably  dissipate  and 
l>ecome  virtually  meaningless  and 
unenforceable.  Minnesota's  attempt  to 
justify  an  exception  by  analogizing  its 
recoupment  amendment  to  the 
authorization  for  recoupment  of  benefit 
overpayments  under  9  303(a)(5)  of  SSA 
exemplifies  this  danger.  By  making  that 
analogy,  Minnesota,  in  effect,  concedes 
that  its  recoupment  amendment 
constitutes  a  new  and  distinguishable 
exception  to  the  existing  list  of  statutory 
exceptions.  By  contrast,  in  S  303(a)(5)  of 
SSA,  Congress  has  specifically 
authorized  deductions  from 
unemployment  benefits  to  be  used  to 
recover  overpayments  of  benefits,  but 
only  under  strictly  controlled 
procedures. 

The  Recoupment  Amendment 
Contemplates  an  Unauthorized 
Withdrawal  and  Application  of  Moneys 
From  Minnesota's  Unemployment 
Compensation  Fund 

Minnesota's  contention  that  the 
moneys  withheld  from  an  unemployed 
claimant  are  not  actually  withdrawn 
from  the  unemployment  compensation 
fund  and  that  their  retention  actually 
benefits  the  fund  does  not  validate  the 
recoupment  amendment.  Withholding 
benefits  in  conformity  with  the 
recoupment  amendment  involves  at 
least  a  constructive  withdrawal  of  funds 


from  the  unemployment  compensation 
fund  for  a  purpose  other  than  the 
payment  of  unemployment 
compensation  or  one  allowed  by 
existing  statutory  exceptions.  The 
violation  occurs  because  the  recoupment 
amendment  allows  the  Slate  not  to  pay 
when  due  all  benefits  to  which  a 
claimant  is  entitled  by  right  because  of 
his  unemployed  status.  The  cause  of 
such  nonpayment  is  the  application  of 
criteria  which  purport  to  modify  the 
imemployed  claimant's  entitlement  by 
reason  of  circumstances  not  related  to 
his  unemployed  status.  That  is  sufficient 
to  disqualify  the  recoupment 
amendment  for  certification,  under 
§  3302(a)(1)  of  FUTA,  regardless  of 
whether  withholding  such  moneys 
constitutes  a  technical  withdrawal  from 
Minnesota's  unemployment 
compensation  fund. 

However,  Minnesota's  assertion  that 
withholding  benefits  in  conformity  with 
the  recoupment  amendment  does  not 
involve  a  withdrawal  from  the 
unemployment  compensation  fund 
cannot,  in  any  event,  be  reconciled  with 
subdivision  2  of  the  recoupment 
amendment.  That  provision  explicity 
mandates  that  "[a]ny  amounts  deducted 
and  withheld  under  this  section  shall  be 
treated  as  if  paid  to  the  individual  as 
benefits  and  paid  by  the  individual  to 
the  department  in  satisfaction  of  the 
individual's  delinquent  contributions. 
•  *  *"  (Emphasis  supplied.)  Thus,  the 
recoupment  amendment  explicitly 
provides  for  a  technical  withdrawal 
from  the  fund  for  the  unauthorized 
purpose  of  recovering  the  unpaid 
contributions  of  an  employer. 

The  Legislative  History  Reinforces  the 
Plain  Meaning  of  the  Federal  Statutory 
Provisions 

A  strict  and  literal  interpretation  of 
the  applicable  statutory  language  to 
preclude  exceptions  to  the  basic 
restriction  upon  use  of  moneys  from 
State  unemployment  compensation 
funds  for  other  than  timely  payment  of 
unemployment  compensation  is 
reinforced  by  the  legislative  history  of 
tlie  relevant  unemployment  legislation. 
The  Federal  requirements  at  issue  were 
enacted  as  a  part  of  the  Social  Security 
Act  of  1935.  The  impetus  for  the  Social 
Security  Act  was  the  Committee  on  the 
Economic  Security,  established  by 
President  Franklin  D.  Roosevelt.  The 
Committee  recommended  a  program  of 
unemployment  compensation  as  a 
"valuable  first  line  of  defense  for  *  *  * 
[a  worker]  ordinarily  steadily  employed. 
Unemployment  compensation  should 
permit  such  a  worker,  who  becomes 
unemployed,  to  draw  a  c^sh  benefit  for 
a  limited  period  during  which  there  is 


expectation  that  he  will  soon  be 
reemployed.  This  should  be  a 
contractual  right  not  dependent  on  any 
means  test."  Report  of  the  Committee  on 
Economic  Security,  Hearings  on  S.  1130 
Before  the  Senate  Con^mittee  on 
Finance,  74th  Cong.,  1st  Sess.  1311, 1321 
(1935). 

During  the  Senate  debate  on  the 
passage  of  the  Social  Security  Act,  the 
original  sponsor.  Senator  Wagner, 
stated  that  the  "only  important 
requirement  {of  the  Social  Security  Act] 
is  that  the  State  law  shall  be  genuinely 
protective,  and  that  its  revenues  shall  be 
devoted  exclusively  to  the  payment  of 
insurance  benefits."  79  Cong.  Rec.  9284 
(June  14, 1935);  see  also  79  Cong.  Rec. 
9271  (June  14. 1935)  (remarks  of  Sen. 
Harrison).  Diversion  of  such  payments 
to  discharge  preexisting  private  debts  uf 
an  unemployed  claimant,  even  to  a 
public  entity,  is  manifestly  inconsistent 
with  such  purposes  and  requirements. 
There  is  thus  no  basis  for  a  broad  or 
flexible  interpretation  of  the  Federal 
statutory  language  in  issue,  and  the 
argument  of  Minnesota  to  the  contrary 
must  be  rejected. 

Conclusions  of  Law 

1.  The  Secretary  has  satisfied  the 
requirements  of  20  CFR  §  601.5  for 
reasonable  notice  to  the  responsible 
state  agency,  the  Minnesota  Department 
of  Jobs  and  Training,  and  opportunity 
for  hearing  following  reasonable  efforts, 
by  regional  and  central  office 
representatives  of  the  Secretary  to 
resolve  with  appropriate  officials  of 
Minnesota  the  issues  subject  to 
determination  in  this  proceeding. 

2.  Section  303(a)(5)  of  SSA  requires 
that  the  Minnesota  unemployment 
compensation  law,  in  order  to  be  in 
conformity  with  Federal  standards, 
provide  for  the  "(ejxpenditure  of  all 
money  withdrawn  from  the  [the  State's] 
unemployment  fund  *  *  *  in  the 
payment  of  unemployment 
compensation.  *  *  *"  Similarly,  sec. 
3304(a)(4)  of  FUTA  requires  that  the 
Minnesota  law,  in  order  to  be  in 
conformity  with  Federal  standards, 
provide  that  "all  money  withdrawn  from 
the  unemployment  fund  of  the  State 
shall  be  used  solely  in  the  payment  of 
unemployment  compensation."  A  State 
statute  authorizing  the  reduction  by  the 
State  of  benefits  otherwise  due  in  order 
to  apply  the  amount  of  such  reduction  to 
an  independent  debt  of  the  claimant  to 
an  agency  of  the  State  is  inconsistent 
with  these  provisions. 

3.  Section  303(a)(1)  of  SSA  requires 
that  the  Minnesota  law.  in  order  to  be  in 
conformity  with  Federal  standards, 
provide  for  "methods  of  administration 
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*  *  *  to  be  reasonably  calculated  to 
insure  full  payment  of  unemployment 
compensation  when  due." 
Compensation,  as  defined  in  section 
3306(h)  of  FUTA  means  "cash  benefits 
payable  to  individuals  with  respect  to 
their  unemployment."  The  only 
exceptions  to  the  general  restriction 
limiting  withdrawals  from  the 
unemployment  fund  to  use  only  for  the 
payment  of  unemployment 
compensation  benefits  are  those 
explicitly  authorized  or  required  by 
Federal  statute,  such  as  the 
authorization  for  recovery  of  benefit 
overpayments  pursuant  to  sections 
303(a)(5)  and  303(g)  of  SSA.  The 
Minnesota  recoupment  amendment 
authorizes  a  method  of  administration 
which  allows  moneys  otherwise  payable 
from  the  States  unemployment 
compensation  fund  for  unemployment 
benefits  to  be  diverted  and  applied  to 
curtail  preexisting  and  independent 
obligations  to  the  fund,  a  State  agency. 
Such  administration  of  the  fund  is 
tantamount  to  allowing  a  levy  or 
attachment  of  the  claimant's 
unemployment  benefits  and  is 
inconsistent  with  the  standards 
prescribed  by  sections  303(a)(1)  and 
303(a)(5)  of  SSA  and  the  definition  in 
section  3306(h)  of  FUTA. 

4.  The  legislative  history  relating  to 
these  statutory  provisions  supports  the 
Secretary's  interpretation  of  the  relevant 
statutes  and  establishes  that  the  intent 
of  Congress  in  enacting  the  Federal 
requirement  was  to  insure  that  all 
moneys  committed  by  the  State  for 
unemployment  compensation  purposes 
would  be  used,  subject  only  to  certain 
specifically  authorized  exceptions, 
solely  for  the  payment  of  benefits  and 
that  individuals  would  be  entitled  to  full 
paymt.-.i  cf  benefits  as  a  matter  of  right 
after  bring  determined  to  be  eligible. 

5.  The  Federal  requirements  have 
consistently  been  interpreted  by  the 
Secretaiy  to  limit  withdrawals  from  the 
unemplovmenl  fund  to  insure  that  such 
withdrawals  would  be  expended  solely 
for  the  payment  of  unemployment 
compensation  benefits.  The  only 
exceptions  to  this  limitation  which  have 
been  and  are  deemed  vaUd  by  the 
Secretary  have  been  those  specifically 
authorized  or  required  by  Federal 
statute. 

6.  Since  the  applicable  provisions  of 
the  SSA  and  FUTA  do  not  provide  for 
the  exercise  of  discretion  in  the 
application  of  moneys  for  the 
unemployment  compensation  fund  to 
unemployment  benefits  by  the  Secretary 
or  any  other  authority,  only  Congress 
has  the  authority  to  authorize  or  require 
exceptions  to  the  general  withdrawal 


standard  by  legislative  action.  No 
Federal  existing  law  has  been  cited  or 
discovered  which  gives  the  Secretary 
authority  to  approve  an  attempted 
exercise  of  such  authority  by  any  state 
on  policy  grounds  or  otherwise  create, 
or  permit  to  the  created,  any  exception 
to  the  limitation  applicable  to  the 
expenditure  of  moneys  in  the  state's 
unemployment  compensation  fund. 

7.  In  the  absence  of  authority  to  create 
exceptions  to  the  limitations  upon  the 
uses  of  moneys  in  Minnesota's 
unemployment  compensation  fund,  the 
policy  considerations  alleged  to  justify 
the  Minnesota  recoupment  law  are 
irrelevant  to  this  proceeding. 

8.  Since  the  recoupment  amendent 
provides  that  Minnesota  may  deduct 
and  withhold  up  to  50  percent  of  each 
unemployment  compensation  payment 
to  an  individual  for  unpaid 
contributions,  interest,  penalties,  and 
costs  which  the  individual  owed  as  an 
employer,  the  recoupment  amendment 
conflicts  with  the  requirements  of 
sections  303(a)(1)  and  303(a)(5)  of  SSA 
and  section  3304(a)(4)  of  FUTA.  The 
legal  effect  of  the  Miimesota  statute  is  to 
allow  Minnesota  to  apply  moneys  from 
the  unemployment  fund,  not  to  pay 
unemployment  compensation  benefits, 
but  to  pay  unpaid  contributions,  interest, 
penalties  and  costs  for  which  the 
individual  is  liable  as  an  employer. 
Thus,  the  unemployed  claimant  does  not 
receive  full  payment  of  benefits  to  which 
the  individual  is  entitled  with  respect  to 
his  unemployment  at  the  time  those 
benefits  are  due. 

9.  Mirmesota's  withholding  of 
unemployment  benefits  to  which  a 
claimant  would  otherwise  be  entitled  by 
reason  of  his  unemployment,  and  the 
application  of  those  moneys  to  curtail  in 
whole  or  in  part  an  alleged  debt  of  that 
claimant  in  his  individual  or  private 
capacity  to  the  State's  unemployment 
compensation  fund,  a  public  entity, 
constitutes  a  constructive  or  technical 
withdrawal  from  the  fund,  even  though 
the  fund  retains  such  moneys  as  the 
ultimate  recipent  and  beneficiary. 
However,  even  if  such  an  application  of 
moneys  from  the  fund  were  not  deemed 
technically  to  be  a  withdrawal  from 
Minnesota's  unemployment 
compensation  fund  within  the  meaning 
of  section  303(a)(5)  of  SSA  and  section 
3304(a)(4)  of  FUTA.  recoupment 
amendment  authorizes  and  expenditure 
from  the  Minnesota  unemployment  fund 
to  pay  other  than  unemployment 
compensation  (or  administrative  costs) 
in  violation  of  section  303(a)(5)  of  SSA 
and  section  3304(a)(4)  of  FUTA.  It  thus 
violates  the  requirement  for 
administration  insuring  full  payment  of 


unemployrrent  compensation  when  due 
within  the  meaning  of  section  303la)(l) 
of  SSA.  and  it  applies  criteria  for 
payment  of  benefits  other  than  the 
claimant's  unemployment  contrary  to 
the  definition  in  section  3306(b)  of 
FUT.^.  In  effect,  it  is  tantamount  to  a 
levy  or  attachment  of  unemployment 
benefits  that  a  claimant  would 
otherwise  be  entitled  to  receive  in 
frustration  of  the  fundamental  purpose 
of  the  unemployment  compensation 
statutes. 

10.  Because  of  the  enactment  and 
continuing  effect  of  the  recoupment 
amendment,  Minn.  Stat.  §  268.165  (1987 
Supp.),  the  Mirmesota  unemployment 
compensation  law  is  not  in  conformity 
with  applicable  Federal  law,  with 
respect  to  certification  pursuant  to 
sections  3302(a),  3302(b).  and  3304(c)  of 
FUTA  or  certified  as  provided  in  section 
3303(b)  of  FUTA. 

11.  Because  of  the  enactment  and 
continuing  effect  of  the  recoupment 
amendment.  Minn.  Stat.  S  268.165  (1987 
Supp.),  the  Minnesota  unemployment 
compensation  law  does  not  include 
certain  specified  provisions  as  required 
by  sections  303(a)(1)  and  303(a)(5)  of 
SSA,  it  is  not  in  conformity  with  the 
requirements  of  that  law  with  respect  to 
certification  for  purposes  of  grants  or 
payment  of  funds  to  Minnesota  in 
accordance  with  section  302(a)  of  SSA 
and  20  C.F.R.  §§601.3,  601.5(a)  (1)  and 
(2). 

Dated:  November  14. 1888. 
Edward  Terfaune  Miller, 
Administrative  Law  fudge. 
[FR  Doc.  89-12718  Filed  5-26-89:  8.45  am) 

BtLUNG  CODE  4S10-30-M 


Job  Corps  Advisory  Committee 

A  public  meeting  of  the  Job  Corps 
Advisory  Committee  will  be  held  on 
June  27, 1989,  commencing  at  8:30  am  . 
at  the  U.S.  Department  of  Labor,  Frances 
Perkins  Building,  3rd  and  Constitution 
Ave.  K\N.,  Room  C5515,  Seminar  Room 
3,  Washington,  DC  20210. 

The  purpose  of  the  meeting,  as  part  of 
a  long-range  training  process,  is  to 
provide  the  opportunity  for  the  Job 
Corps  Advisory  Committee  and  its 
subgroups  to  meet  to  discuss  the 
Preliminary  Report  to  the  Secretary  of 
Labor. 

The  Job  Corps  Advisory  Committee's 
Subgroups  have  conducted  a  number  of 
meetings  and  need  to  report  their 
findings  and  conclusions  to  the 
Advisory  Committee  prior  to  the  Job 
Corps  Advisory  Committee  making  its 
report  to  the  Secretary  of  Labor. 
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Individuals  or  organizations  wishing 
to  submit  written  statements  pertaining 
to  Job  Corps  center  assessment  should 
send  20  copies  to  Peter  E.  Rell.  Director. 
Office  of  Job  Corps,  U.S.  Department  of 
Labor,  Room  N-4508.  Washington.  DC 
20210.  telephone  (202)  535-0550.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  June  24. 1969. 
Rorert*  T.  JeiM*. 
Assistant  Secretary  of  Labor. 

Si^^-ed  at  Washington.  DC.  this  23rd  day  of 
May  1^. 

[FR  Doc  89-12717  Filed  5-28-89;  8:45  am) 
miuna  cooe  ai«-3o-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Utcratura  Advtooiy  Panel;  Maating 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463],  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisory  Panel  (Fellowships  for 
Translators  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
22. 1980.  from  9.00  a.m.— 6:30  p.m.  and 
on  June  23, 1989.  from  9:00  a.m.— 3:00 
p.m.  In  Room  M14  at  the  Nancy  Hanks 
Center.  1100  Pennsylvania  Avenue. 
r^V..  Washinaton.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  June  23. 1989  from  1:00 
p.m. — 3:00  p.m.  The  topics  for  discussion 
will  be  policy  issues. 

The  remaining  portion  of  this  meeting 
on  June  22, 1989  from  9:00  a.m.— 5:30 
p.m.  and  on  June  23. 1989.  from  9:00 
a.m.— 1:00  p.m.  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (8)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW..  Washington 
DC  20506,  202/682-5532.  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 


Management  Offlcer,  National 

Endowment  for  the  Arts.  Washington. 

DC  20506,  or  call  202/682-5433. 

Yvonne  M.  Sabine.  Director, 

Council  and  Panel  Operations,  National 

Endowment  for  the  Arts. 

[FR  Doc.  89-12676  Filed  5-26-89:  8:45  am] 

■HJJtM  COM  7S37-01-II 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Madia  Arta  Advlaory  Panal;  Maating 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Ad\isory  Panel  (Challenge  III  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  June  20. 1989,  from  10:00  a.m. 
to  5:30  p.m.  in  Room  716  of  the  Nancy 
Hanks  Center.  1100  Pennsylvania 
Avenue  NW.,  Washington.  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  conBdence  to  the  Agency  by 
grant  appHcants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6),  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvotme  M.  Sabine.  Advisory  Committee 
Management  Of^cer.  National 
Endowment  for  the  Arts.  Washington, 
DC  20506.  or  call  (202)  682-5433. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  89-12877  Filed  5-26-89;  8:45  am] 

atUINQ  COOE  7S37-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Public  Partnarahip  Of  flea  Advlaory 
Panal;  Maating 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Office  of 
Public  Partnership  Advisory  Panel 
(Local  Programs  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
14. 1989.  from  8.00  a.m.-5:30  p.m..  on 
June  15. 1989,  from  8:00  a.m.-5:00  p.m. 


and  June  16. 1989.  from  8:00  a.m.-4:30 
p.m.  in  Room  M07  of  the  Nancy  Hanks 
Center,  1100  Pennsyvlania  Avenue. 
NW..  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  June  14, 1989  from  8:00 
a.m.-3;15  p.m.  and  from  4:30  p.m.-5:30 
p.m.;  on  June  15. 1989.  from  6:00  a.m.- 
2:00  p.m.;  and  on  June  16. 1989,  from  8:00 
a.m.-4:30  p.m.  The  topics  for  discussion 
will  be  guidelines  and  policy  issues. 

The  remaining  portions  of  this  meeting 
on  June  14, 1989,  from  3:15  p.m.-4:30  p.m. 
and  on  June  15, 1989,  from  2:00  p.m.-5:00 
p.m.  are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
fmancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February'  13. 1980.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B]  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.. 
Washington.  DC  20506,  202/682-5532, 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 
Yvonne  M.  Sabine. 

Director.  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 
[FR  Doc.  89-12878  Filed  5-2&-C9:  8:45  am] 

BtlXINQ  CODE  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Matariala  for  MIddia  School 
Mathamatica  Instruction;  Program 
Solicitation 

This  document  is  one  of  a  series  of 
targeted  program  solicitations  designed 
to  elicit  proposals  deahng  with 
important  problems  and  opportunities 
facing  mathematics,  science,  and 
technology  education  in  the  nation's 
schools.  These  solicitations  are  intended 
to  supplement,  not  to  supplant,  the 
current  guidelines  and  announcements 
that  describe  the  broad  range  of 
interests  of  NSF's  Divisions  of  Materials 
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Development.  Research,  and  Informal 
Science  Education  (see  NSF  Publication 
88-29)  and  of  Teacher  Preparation  and 
Enhancement  (NSF  87-10). 
National  Science  Foimdation 
Directorate  for  Science  and  Engineering 

Education 
Division  of  Materials  Development, 

Research  and  Informal  Science 

Education 
Instructional  Materials  Development 

Program 
Submission  Dates: 

January  1. 1990  (for  preliminary 
proposals) 

June  1. 1990  (for  formal  proposals) 

The  Division  of  Materials  Development, 
Research,  and  Informal  Science 
Educadon 

The  Division  supports  a  wide  range  of 
projects  designed  to  generate  new 
knowledge  and  provide  new  and 
improved  models  and  materials  that  can 
help  to  increase  the  quality  of.  and 
continuously  renew,  the  nation's 
systems  for  mathematics,  sciepce.  and 
technology  education.  This  broad  goal 
translates  into  four  objectives  that  frame 
the  Division's  programs: 

•  Stimulate  the  development  of 
exemplary  educational  models  and 
materials  (incorporating  the  most  recent 
advances  in  subject  matter,  research  in 
teaching  and  learning,  and  instructional 
technology),  and  faciUtate  their  use  in 
the  schools; 

•  Analyze  the  potential  for,  and 
explore  the  use  of,  advanced 
technologies  in  education; 

•  Encourage  informal  learning 
through  mass  media  programs  that  can 
reach  large  portions  of  the  population 
efficiently  and  effectively,  science 
museum  exhibits  and  activities  that 
provide  direct  hands  on  experiences, 
and  science  related  programs  of 
organizations  that  serve  America's 
young  people;  and 

•  Expand  our  understanding  of  the 
factors  that  promote  effective  teaching 
and  learning  of  mathematics,  science, 
and  technology. 

The  Division  employs  two  approaches 
in  eliciting  and  selecting  projects  for 
support: 

•  It  accepts  "unsolicited"  proposals 
submitted  in  response  to  program 
announcements  describing  its  general 
purview  and  interests  (e.g..  NSF  88-29); 
and 

•  It  issues  periodic  program 
solicitations  that  call  for  proposals 
targeted  oh  specific  high  priority 
problems  and  opportunities.  This 
document  is  such  a  solicitation. 

This  solicitation  is  the  second  from 
the  Instructional  Materials  Development 
Program  to  focus  on  the  creation  of 


improved  materials  and  model  programs 
for  mathematics  instruction.  It  is  one  of 
several  new  thrusts  consistent  with  the 
conclusions  of  the  SRI  International 
study  of  education  options  for  the 
National  Science  Foundation. '  An 
earlier  soUcitation  NSF  85-60]  was 
targeted  on  elementary  school 
mathematics.  That  solicitation  resulted 
in  six  projects  which  are  listed  in 
"Summary  of  Grants,  FY  1984-86, 
Instructional  Materials  Development 
Program"  (NSF  86-85]  **•«•»•••  'The 
target  of  the  current  solicitation  is 
middle  school  mathematics. 

The  Need  for  a  Focus  on  Middle  School 
Mathematics 

Middle  schools  '  have  evolved  for  a 
variety  of  reasons  including  the 
development  and  maturational  needs  of 
growing  young  adults.  The  middle 
school  mathematics  ciuriculum  bridges 
the  gap  between  the  elementary  skill 
development  of  the  primary  years  and 
the  more  rigorous,  abstract  study  found 
in  the  secondary  grades.  Recently,  the 
quality  of  mathematics  education 
offered  by  these  schools  has  been 
criticized. 

1.  In  international  comparisons.*  **  "• 
"  our  eighth  graders  have  had  only 
average  scores  in  arithmetic,  algebra, 
and  geometry,  and  have  been  in  the 
bottom  quartile  in  measurement.  They 
have  performed  best  on  computational 
work,  but  have  done  poorly  in  situations 
demanding  reasoning  and  problem 
solving  skills.  These  performances  have 
shown  no  improvement  in  the  past 
decade.** 

2.  Although  children  in  the  earUest 
grades  say  that  mathematics  is  their 
favorite  subject,  after  the  eighth  grade 
many  quit  the  subject,  and  from  among 
those  who  continue,  on  the  average 
about  half  are  lost  each  year.  '* 

3.  One  probable  reason  for  this 
attrition  is  the  great  amount  of  repetition 
in  the  middle  school  mathematics 
curriculum. "  Only  35  percent  is  new 
material.  The  rest  is  review  of 
elementary  computation. 

4.  Many  graduates  from  our  schools 
lack  sufficient  problem-solving  skills  to 
cope  with  on-the-job  demands  in 
American  industry.**  Adults  with  only 
elementary  mathematical  skills  have 
very  few  job  options." 

Background  on  Middle  School 
Mathematics 

Many  issues  of  curricular  change  have 
been  widely  discussed  and  are  relevant 
to  middle  school  mathematics.  To 
provide  a  context  for  this  soUcitation. 
prospective  developers  of  middle  school 
materials  may  wish  to  consider  the 
following  points. 


1.  Curriculum  Structure 

The  variety  of  currently  supported 
National  Science  Foimdation  awards  in 
mathematics  for  materials 
development  '*  '•  and  for  teacher 
enhancement  ~"  indicates  a  clear  trend 
toward  broadening  the  topics  covered  at 
all  levels  of  mathematics  education.  In 
the  middle  school  a  wide  spectrum  of 
topics  are  being  incorporated  including: 
number  relationships  and  number 
theory,  estimation  and  computation, 
patterns  and  functions,  geometry  and 
measurement  probabihty  and  statistics, 
and  algebra  and  symbolic  reasoning.  In 
adddition,  people  are  thinking  about  the 
relationships  between  mathematics  and 
other  middle  school  subjects  such  as 
science,  social  studies,  and  English. 
These  trends  present  opportunities  for 
integrating  knowledge  from  science, 
techjiology,  and  the  humanities  to  lend 
context  and  relevance  to  a  mathematical 
education.  Since  the  middle  school 
mathematics  curriculum  is  not  well- 
defined  in  the  United  States,  there  are 
opportunities  to  combine  appropriate 
topics  into  coherent  units  which  tell  a 
real  mathematical  story.**  The  novel 
ways  in  which  these  topics  are  being 
introduced  and  the  range  of  choice 
provide  exciting  options  for 
mathematical  content  in  the  middle 
school  mathematics  curriculum. 

There  is  emerging  agreement  that 
studying  mathematics  enhances 
reasoning  and  communication,  forges 
links  within  itself  and  among  other 
bodies  of  knowledge,  and  provides  a 
wonderful  environment  for  formulating 
and  solving  problems.  Middle  schools 
offer  special  opportunities  in  both  topics 
of  study  and  required  forms  of  reasoning 
for  students  to  grow  from  concrete 
representations  to  abstract  thinking. 
Emphasis  is  shifting  from  developing 
computational  skill  to  building  a  deeper 
understanding  and  enhancing  greater 
cormections  which  support  creative  use 
of  knowledge.*'  Students  have  a  store 
of  current  experiences  and  modes  of 
thinking  which  form  the  basis  for  further 
learning.  With  deeper  insight  students 
more  successfully  communicate  their 
understanding  with  each  other.  From 
this  comes  an  ability  to  formulate  real 
problems  as  well  as  obtain  both 
discursive  and  computational  answers. 

Within  the  United  States  and 
throughout  the  world,  a  wide  variety  of 
curricular  materials  has  been  prepared 
and  tested.**  Some  of  these  contain 
excellent  ideas,  problems,  and  methods. 
New  curricula  are  appearing  which  will 
alter  the  mathematical  preparation  of 
students  at  all  levels.  There  is  a  growing 
awareness  that  improvements  come 
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from  building  upon  the  best  from  the 
past. 

Students  come  to  school  with  differing 
talents  and  from  varying  home 
environments.  These  factors.  In  turn, 
cause  wide  variation  both  in  rate  and 
amount  of  student  learning.  Well  Into 
middle  school,  students  are  grouped  into 
heterogenous  classrooms  with 
tremendous  variation  in  accumulated 
student  knowledge.  It  is  not  likely  that 
this  organization  of  our  schools  will 
change  in  the  near  future.  Some,  but  not 
enough,  attention  has  been  paid  to  the 
education  of  students  who  fall  below  the 
average  of  the  class.  One  the  other 
hand,  because  the  above  average 
students  sometimes  do  not  receive  a 
demanding  education,  it  may  be 
incorrectW  assumed  they  are  easy  to 
teach.  Miadle  school  teachers  are  asked 
daily  to  find  ways  in  which  both  below- 
average  and  above-average  students 
can  learn,  be  challenged,  and  experience 
achievement  with  mathematics. 

Research  on  middle  school  teaching 
and  learning  **  provides  a  framework 
for  instructional  materiala  development. 
For  example,  there  is  evidence  that  on 
certain  types  of  mathematical  problems, 
ten-year-old  students  outperform  not 
only  younger  children  but  also 
youngsters  a  year  or  two  older."  In  this 
age  period,  students  move  from  a 
concrete  to  a  more  abstract  view  of 
mathematics.  A  single  middle  school 
class  of  students  may  have  youngsters 
at  all  phases  of  this  developmental 
change.*^  Developing  and  testing 
materials  provides  a  special  opportunity 
to  investigate  coupled  issues  of  teaching 
and  learning. 

The  middle  school  environment,  new 
notions  about  the  content  of  the  middle 
school  mathematics  curriculum,  and  a 
sound  foundation  of  research  in  teaching 
and  learning  provide  an  exciting 
background  for  course  development. 
The  time  is  right  for  a  rethinking  of  the 
complete  middle  school  mathematics 
curriculum. 

2.  Teaching  Methods 

The  developmental  stages  of  tha  early 
adolescent  or  late  preadolescent  have 
been  studied  for  some  time.  Emphasis  in 
teaching  methods  is  shifting  to 
instruction  which  stresses  individual  or 
small  group  activities,  manipulation  of 
objects,  experiments  with  computers  or 
calculators,  solving  problems,  and  the 
generation  of  new  problems.  Students 
needing  concrete  experiences  sit 
together  in  the  same  class  with  those 
striving  for  greater  abstraction.  An 
opportunity  exists  to  combine  the  well- 
established  with  newer  techniques  to 
educate  more  successfully  this  wide 
ranging  audience. 


In  exploring  the  potential  for  broad 
change  in  mathematics  education,  there 
is  a  need  to  discover  the  real  world 
potential  and  limitations  of  technology 
in  education.  Innovative  methods  will 
provide  an  opportunity  to  investigate  the 
impact  of  tedinology  on  teaching.  By 
emphasizing  mathematical  content, 
there  is  an  opportunity  to  enhance  the 
middle  school  mathematical  experience 
through  creative  applications  of 
technology.  Programs  can  be  developed 
which  incorporate  significant 
applications  of  computer  software  tools, 
computer  teaching  software,  interactive 
video  disks,  advanced  calculators,  and 
other  modem  technologies. 

3.  Support  for  Teachers 

The  explosion  of  knowledge  occurring 
in  twentieth  century  science, 
mathematics,  and  engineering  and  the 
rapid  introduction  of  technology  into  our 
economy  are  forcing  rapid  changes  in 
the  knowledge  now  viewed  as 
appropriate  for  school  curricula.  Even 
the  best  prepared  teachers  find  it 
difficult  to  stay  abreast  of  new  topics. 
The  National  Science  Foundation, 
through  its  Teacher  Enhancement 
Program,  addresses  this  problem. 
However,  the  demand  and  need  for  such 
activities  far  exceeds  iLeir  availability. 

School  districts  face  a  variety  of 
problems  in  in^ilementing  a  new 
curriculum.  Instructional  materials  are 
rarely  written  to  either  give  or 
emphasize  significant  teacher  inservice 
direction  or  support.  Further,  there  is 
seldom  reference  in  materials 
addressing  the  need  for  school  districts 
to  engage  actively  in  inservice  efforts. 
There  may  be  ways  in  which  materials 
can  give  appropriate  guidance  to  school 
districts  on  ways  to  support  their 
teaching  sta^. 

Teachers  do  become  excited  by 
relevant,  interesting,  and  challenging 
open  ended  mathematical  problems. 
Like  students,  they  should  have  the 
opportunity  to  learn,  to  solve  problems, 
and  to  live  mathematics.  Since  materials 
developers  are  sometimes  distant  from 
the  user  classrooms,  they  have  little 
control  over  how  their  materials  are 
used.  To  counteract  this,  they  may  like 
to  think  more  deeply  about  and 
experiment  with  instructional  materials, 
including  a  variety  of  possible  media,  as 
enrichers  of  the  teacher's  mathematical 
experience.  A  classroom  provides 
opportunities  for  both  the  teacher  and 
students  to  learn.  It  may  be  possible 
through  creative  use  of  instructional 
materials  to  support  teachers'  needs  for 
renewal  and  enhancement. 


4.  Methods  and  Materials  for 
Assessment 

Currently  there  is  a  national  debate 
over  standardized  testing  of  students. 
Teachers,  administrators,  communities, 
and  the  nation  receive  mixed  messages 
about  the  importance  of  testing.  In  the 
hands  of  the  classroom  teacher,  the 
primary  purpose  of  assessment  is 
diagnostic.  Student  learning  can  best  be 
guided  if  there  is  an  understanding  by 
the  teacher  of  the  successes  and 
difHculties  of  each  student  On  the  other 
hand,  measurement  is  made  not  only  of 
a  student  relative  to  classmates,  but  also 
on  an  absolute  scale  relative  to 
expectations  in  a  large  society,  i.e.  for 
reasons  of  policy  and  administration. 

Teachers  generally  do  not  create  all 
their  own  instruments  and  methods  for 
evaluating  student  performance.  Such 
assessment  requires  a  substantial 
background  in  mathematics,  cognitive 
psychology,  and  sociology.  They  look  to 
outside  sources  including  the  suppliers 
of  teaching  materials.  Almost  all 
evaluation  is  now  done  using  multiple 
choice  tests,  pencil  and  paper 
computations,  and  single  answer 
problems.  With  the  current  interest  in 
altering  methods  of  student  evaluation, 
there  is  an  opportimity  to  couple 
materials  development  with  student 
assessment  in  innovative  ways. 

5.  Experiences  in  Implementing  New 
Materials 

Most  authors  implement  and  modify 
instructional  materials  in  districts  and 
classrooms  while  they  are  under 
development  Experience  indicates  that 
the  more  widely  materials  are 
evaluated,  the  better  chance  they  have 
of  success.  If  all  teachers  using  new 
materials  are  committed  to  their 
success,  the  results  will  markedly  differ 
from  a  uniform  adoption  in  an 
indifferent  school  system.  In  an  ideal 
world,  new  materials  not  only  need  to 
be  evaluated  for  teachability  in  a  wide 
variety  of  classrooms  with  a  broad 
range  of  students,  but  also  should  be 
assessed  in  the  adoption,  inservice,  and 
implementation  phases. 

Through  the  development  process 
authors  gain  valuable  experience  on  the 
implementation  of  and  support  required 
for  their  materials.  Hiey  often  become 
experienced  in  dealing  with  students, 
parents,  teachers,  principals,  and  district 
administrators.  They  discover 
requirements  for  equipment  and 
maintenance  costs.  This  experience 
could  prove  invaluable  to  the  publishers 
of  the  materials  and  the  school  districts 
adopting  them.  Consideration  of  these 
factors  may  modify  what  constitutes 
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effective  instructional  materials  and, 
therefore,  which  materials  will  be 
produced. 

The  Solicitation 

Because  of  the  focus  on  problems  of 
mathematics  education  in  our  schools, 
educators  have  been  working  toward  a 
plan  for  improvement.  Coming  from  a 
long  process  of  deliberation  and 
consensus,  the  NCTM  Curriculum  and 
Evaluation  Standards  **  and  Everybody 
Counts  *•  document  first  steps  toward 
this  plan.  These  and  other  recent 
documents  address  issues  such  as 
broadening  the  content  of  the  current 
mathematics  curriculum,  shifting 
emphasis  from  computational  to 
problem  solving  skills,  and  recognizing 
the  cognitive  factors  which  enter  into 
teaching  and  learning.  They  provide  a 
sound  philosophical  basis  for  changes  in 
content,  method,  and  assessment.  They 
signal  high  current  interest  in 
mathematics  education  providing  both  a 
foundation  and  an  opportunity  for 
improvement. 

The  purpose  of  this  solicitation  is  to 
enhance  this  opportunity  by  expanding 
curricular  knowledge  and  experience  in 
the  critical  middle  school  years.  We 
expect  to  support  a  small  number  of  key 
projects  that  propose  to  do  most  or  all  of 
the  following: 

•  Prepare  course  material  for  a 
complete  middle  school  '°  mathematics 
curriculum. 

•  Explore  and  improve  on  teaching 
methods,  possibly  including  new  uses  of 
technology  and  new  applications  of 
mathematics,  appropriate  for  presenting 
tlie  new  materials  to  middle  school 
students. 

•  Develop  strategies  and  materials  for 
teachers  to  improve  their  understanding 
of  mathematics  and  introduce  them  to 
more  effective  methods  of  instruction. 

•  Formulate  assessment  methods  and 
materials  so  that  teachers  can  evaluate 
and  adjust  the  learning  environment  to 
best  suit  the  needs  of  Qie  students. 

From  these  projects  we  would  hope  to 
see  several  complete  but  different 
options  for  a  middle  school  mathematics 
curriculum.  Furthermore,  we  expect  that 
the  new  materials  will  be  based  upon 
sound  mathematics  appropriate  to  the 
middle  school  and  that  new  teaching 
materials  will  reflect  solild  research  in 
the  learning  process. 

This  sohcitation  asks  for  large 
projects  with  rather  wide  scope.  Some 
developers  may  prefer  to  address 
smaller,  but  no  less  important  issues  of 
materials  development  not  covered  by 
this  solicitation.  The  Instructional 
Materials  Development  program  of  the 
National  Science  Foundation  supports  a 
variety  of  such  efforts  through  its  regular 


program.  Further  information  is 
contained  in  the  Program 
Announcement,  Materials  Development, 
Research,  and  Informal  Science 
Education,  [NSF,  88-29). 

Important  considerations 

We  seek  creative  proposals  from 
groups  or  individuals  who  have  thought 
deeply  about  middle  school 
mathematics  education  and  who  have 
promising  approaches  to  offer.  The 
proposer's  task  is  to  present  these  ideas 
in  such  a  way  that  a  review  panel  of 
experts  can  understand  the  plans  and 
judge  the  intrinsic  merits  of  the 
proposal.  The  writer  should  incorporate 
into  the  proposal  everything  such  a 
reader  would  need  to  judge  the  project 
on  the  basis  of  the  proposal  alone. 

In  your  proposal  it  will  not  be 
necessary  to  establish  a  need  for  a  new 
middle  school  mathematics  curriculum. 
However,  panelists  would  like  to  know 
which  issues  you  consider  most  critical 
in  middle  school  mathematics  and  how 
you  will  address  these.  They  will  want 
to  know  which  age  and  grade  levels  you 
are  addressing,  and  your  approach  to 
curriculum,  its  content,  and  its 
iimovations.  In  addition  to  your 
proposal,  reviewers  are  especially 
appreciative  of  sample  materials  which 
indicate  the  kinds  of  approaches  you 
envision. 

Since  curriculum  now  encompasses  a 
very  broad  scope  of  methods,  devices, 
and  texts,  panehsts  will  want  to  know 
what  you  will  produce.  How  will  your 
materials  be  adaptable  to  serve  varying 
levels  of  students  in  differing  groups? 
What  elementary  preparation  will  your 
materials  assume?  How  will  it  prepare 
students,  beginning  with  an  elementary 
conception  of  mathematics,  for  a  high 
school  curriculum?  How  are  you 
anticipating  the  changes  which  will  take 
place  in  both  the  elementary  and  high 
school  mathematics  curricula?  Indicate 
how  your  materials  will  address  the 
needs  of  all  students,  including  females, 
minorities,  the  disabled,  and  the  gifted 
and  talented. 

Projects  wil  involve  activities  in 
cooperation  with  school  systems, 
teachers,  and  classrooms.  It  is  important 
to  describe  this  trial  environment  and  its 
interaction  with  your  project.  Describe 
who  will  be  involved,  their 
qualiHcaitons,  how  they  will  be 
involved,  and  evidence  confirming  the 
extent  and  nature  of  their  commitment. 
From  experience  with  your  trial 
environment  you  will  gain  insights  on 
the  adoption,  implementation,  use,  and 
maintenance  of  your  materials.  How 
will  you  reflect  these  insights  in  your 
materials  for  the  benefit  of  future  users? 


You  should  give  a  carfuUy  prepared 
procedure  to  evaluate  the  success  of 
your  materials  for  preparing  a  variety  of 
middle  school  students  for  their  high 
school  experience.  If  research  on 
learning  will  be  a  part  of  your  project 
you  should  clearly  explain  the  questions 
to  be  posed,  the  methods  to  be  used,  the 
possible  outcomes,  and  the  expected 
contribution  to  your  materials 
development 

Projects  should  have  a  well-formed 
dissemination  plan.  There  is  a  strong 
presumption  that  instructional  materials 
will  be  disseminated  and  used  if  a 
variety  of  sources  have  committed 
services  and  funds  to  their  preparation 
and  publication.  For  example,  proposals 
which  have  firm  commitments  in  writing 
from  distributors  or  publishers  have  a 
greater  chance  of  wide  distribution  and 
use. 

Individuals  with  extensive 
mathematical  knowledge  are  expected 
to  play  a  key  role.  Project  personnel, 
individually  or  jontly,  are  expected  to 
provide  from  mathematical  knowledge, 
wide  experience  in  the  needs  of  teachers 
and  students,  and  broad  background  on 
the  problems  of  educational  change  at 
the  elementary  and  middle  school 
levels.  Be  sure  to  list  not  only  the 
qualifications  of  your  staff  and  advisors 
but  also  the  tasks  they  are  expected  to 
perform.  List  qualifications  in  such  areas 
as:  mathematics,  mathematics 
education,  technology,  evaluation, 
school  policies  and  procedures,  and 
classroom  teaching  at  relevant  levels.  If 
you  have  an  ad\isory  committee, 
describe  the  way  it  wilt  participate  in 
the  project. 

Include  in  your  proposal  the  amounts 
and  extent  of  cost  sharing  and  describe 
any  coopeative  agreements  you  have 
made.  Contributions  from  participants, 
beneficiaries,  or  other  sources  are 
strongly  encouraged.  These  might  be  in 
the  form  of  cash  contributions,  in-kind 
services,  facilities,  equipment,  release 
time,  and  etc.  Such  additional  support  is 
convincing  evidence  of  the  importance 
of  a  project.  To  simplify  the  panelists 
task,  in  your  budget  justificaiton,  list 
shared  costs  and  NSF  coss  side  by  side. 

A  preliminary  proposal  is  required  by 
this  solicitation,  and  should  be  a  brief 
description  of  the  project  you  propose. 

Panelists  often  approach  long 
proposals  with  trepidation  and  negative 
feelings.  Organize  your  proposal  so  that 
it  is  concise,  each  to  read,  makes  your 
most  important  points  prominently,  and 
falls  within  the  prescribed  page  limits. 
Appendices  can  be  condensed  by  giving 
sample  supporting  documents  then 
summarizing  equivalent  documents. 
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Resume's  can  be  shaped  to  fit  the  two 
page  limitation. 

The  guidance  above  is  not  intended  to 
serve  as  a  complete  cheddist  but  to 
suggest  the  sort  of  infonnation  panelists 
rely  on  in  making  judgments.  If  you  have 
questions,  please  contact  the  Program 
Director  for  Mathematical  Sciences  in 
the  Division  of  Materials  Development, 
Research,  and  Informal  Science 
Education  (addresses,  phone  numbers, 
and  electronic  mail  codes  are  given 
below). 

Preparadon  and  Submission  of 
Proposals 

Who  May  Submit 

Any  organization  with  a  scientific  or 
educational  mission  is  eligible  to  submit 
proposals.  Among  these  are:  Colleges 
and  universities;  state  and  local 
education  agencies;  professional 
societies;  science  museums  and 
zoological  parks;  research  laboratories; 
private  foundations;  publishers  and 
phvate  industries;  and  other  public  and 
private  organizations,  whether  for  profit 
or  non-profit  Proposers  are  strongly 
encouraged  to  involve  participation  &om 
more  than  one  of  these  areas,  as  well  as 
appropriate  schools  or  school  systems. 

The  Foundation  welcomes  proposals 
from  all  qualified  scientists  and  science 
educators,  and  strongly  encourages 
women,  minorities  and  persons  with 
disabilities  to  compete  fully  in  the 
development  programs  described  in  this 
document  In  accordance  with  Federal 
statutes  and  regulations  and  NSF 
policies,  no  person  shall  be  excluded  on 
grounds  of  race,  color,  age,  gender, 
national  origin,  or  disability  fi-om 
participation  under  any  program  or 
activities  receiving  financial  assistance 
from  the  National  Science  Foundation. 

Facilitation  A  wards  for  Handicapped 
Scientists  and  Engineers 

(FAH)  provides  funding  for  special 
assistance  or  equipment  to  enable 
persons  with  disabilities  (investigators 
and  other  staff,  including  student 
research  assistants)  to  work  on  an  NSF 
project  See  the  FAH  announcement 
(NSF  84-62).  or  contact  the  FAH 
Coordinator  in  the  Directorate  for 
Scientific,  Technological,  and 
International  Affairs  (2d2/357-7456). 

How  to  Submit 

Preliminary  Proposals 

By  their  nature,  proposals  appropriate 
to  this  solication  are  likely  to  be 
complex  and  require  a  laborious  and 
costly  effort.  In  addition,  formal 
proposals  will  receive  a  particularly 
intensive  and  demanding  review.  For 
both  of  these  reasons,  a  preliminary 


proposal  and  a  response  from  the 
Instructional  Materials  Development 
Program  are  required  before  a  formal 
proposal  will  be  accepted, 

A  preliminary  proposal  may  be  in  the 
form  of  a  comparatively  brief  and 
informal  letter-of-inquiry,  outlining  the 
concept  and  general  structure  of  the 
contemplated  project  as  well  as  the 
organization(s)  and  persoimel 
contemplated,  and  the  order  of 
magnitude  of  support  required.  This 
preliminary  proposal  should  not  exceed 
eight  double  spaced  pages  in  length.  The 
Program  will  respond  with  comments  on 
the  concept  and  a  staff  opinion  of  the 
general  competitive  status  of  such  a 
proposal.  Since  supported  projects  will 
require  major  commitments  and  time 
prior  to  submission  of  a  successful 
proposal.  Program  comments  should 
assist  proposers  in  deciding  whether  to 
undertake  the  cost  and  effort  of  a  formal 
proposal. 

Formal  Proposals 

For  guidance  on  the  specifics  of 
formal  proposal  preparation,  proposers 
should  consult  the  two  publications: 
Program  Announcement,  Division  of 
Materials  Development,  Research,  and 
In  formal  Science  Education  (NSF  88-29); 
and  Grants  for  Research  and  Education 
in  Science  and  Engineering  (NSF  83-57. 
latest  edition). 

The  first  of  these  publications  (NSF 
88-29)  includes  required  forms  that 
should  accompany  each  proposal  and  a 
discussion  of  the  criteria  that  are  used  in 
evaluating  proposals.  One  of  these 
required  forms  is  a  Cover  Page.  In  the 
upper  left  hand  block  of  this  Cover  Page, 
labeled  "For  Consideration  by  NSF 
Organizational  Unit"  it  is  important  to 
identify  the  Division  and  the  solicitation 
target  to  which  you  are  responding.  Le., 
"Division  of  Materials  Development 
Research,  and  Informal  Science 
Education;  Materials  for  Middle  School 
Mathematics  Instruction."  Another 
required  form  is  NSF  Form  1225 
(Information  about  Principal 
Investigators/Project  Directors);  be  sure 
to  include  one  copy  of  this  form  when 
you  submit  your  proposal  (proposals 
cannot  be  processed  without  this  form). 

The  second  publication  (NSF  83-57) 
provides  detailed  information  on 
proposal  preparation  and  processing 
and  on  grant  administration.  Except  as 
modified  by  the  guidelines  set  forth 
herein  and  in  NSF  88-29.  standard  NSF 
guidelines  on  proposal  preparation 
(content  format,  budget  other  sources 
of  support,  etc.).  proposal  submission, 
evaluation.  NSF  awards  (general 
infonnation  and  highlights), 
declinations,  and  withdrawals 
contained  in  NSF  83-57  are  applicable. 


These  publications  may  be  obtained 
from  the  Forms  and  Publications  Unit, 
Room  232,  National  Science  Foundation, 
1800  G  Street  NW.,  Washington,  DC 
20550. 

When  to  Submit 

Early  submission  of  the  required 
preliminary  proposal  is  encouraged,  in 
order  to  allow  adequate  time  after  a 
response  has  been  received  for  the 
careful  preparation  of  a  formal  proposal. 
Preliminary  proposals  are  due  by 
January  1, 1990. 

Formal  proposals  responding  to  this 
program  solicitation  are  due  on  June  1, 
1990  which  must  be  at  least  eight 
months  prior  to  an  anticipated  project 
starting  date  to  allow  for  processing. 

Where  to  Submit 

Preliminary  proposals  should  be  sent 
to:  Instructional  Materials  Development 
Program,  Room  635A,  National  Science 
Foundation,  Washington,  DC  20550. 

Formal  proposals,  when  submitted, 
should  be  addressed  to:  Proposal 
Processing  Unit  Room  223,  National 
Science  Foundation,  Washmgton,  DC 
20550. 

Covering  letters  for  both  the 
preliminary  and  formal  proposals 
should  clearly  identify  them  as 
responses  to  the  "Program  Solicitation, 
Materials  for  Middle  School 
Mathematics  Instruction. " 

For  Additional  Informatioii 

Questions  not  addressed  in  this 
publication  or  in  the  publications  NSF 
89-29  and  NSF  83-57  may  be  directed  to 
the  Program  Director  for  Mathematical 
Sciences  by  writing  to  the  Instructional 
Materials  Program  at  the  address  above, 
by  calling  202/357-7066,  or  by  using 
electronic  mail  to  midmath@nsf  on 
BITNET  and  midmath@notejisf.gov  on 
NewsNet  Such  direct  contact  to  discuss 
potential  projects  is  welcomed. 

NSF  has  TDD  (Telephonic  Device  for 
the  Deaf)  capability,  which  enables 
individuals  with  hearing  impairment  to 
communicate  with  the  Division  of 
Personnel  and  Management  for 
information  relating  to  NSF  programs, 
employment,  or  general  information. 
This  number  is  202/357-7492. 

The  National  Science  Foundation 
provides  awards  for  research  and 
education  in  mathematics,  engineering, 
and  the  sciences.  The  awardee  is  wholly 
responsible  for  the  conduct  of  such 
activities  and  for  the  preparation  of  the 
results  for  publication.  The  Foundation, 
therefore,  does  not  assume 
responsibility  for  such  findings  or  their 
interpretation. 
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4.  Reckoning  with  Mathematics:  Tools  and 
Challenges  for  the  Infonnation  Age, 
Educational  Development  Center,  Center  for 
Learning  Technology,  55  Chapel  Street, 
Newton,  Massachusetts  02160.  Project 
Directors:  G.  Kleiman,  M.  DriscoU.  and  J. 
Richards. 

5.  Calculators  and  Mathematics  Project — 
Los  Angeles  (CAMP-LA),  California  State 
University  at  Fullerton,  Department  of 
Mathematics,  800  N.  State  College  Boulevard, 
Fullerton,  California  92634.  Project  Directors: 
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10.  The  Underachieving  Curriculum: 
Assesing  U.S.  School  Mathematics  from  an 
International  Perspective,  C.  McKnight  et  al.. 
Stripes.  1987. 

11.  H  W.  Stevenson,  S.Y.  Lee,  &  J.W.  Stigler 
(19R8).  Mathematics  Achievement  of  Chinese, 
Japanese-,  and  American  children.  Child 
Development,  57,  646-659. 

12.  Science  and  Engineering  Indicators — 
1987,  prepared  for  the  National  Science 
Board,  p.  34. 

13.  The  Mathematics  Report  Card:  Are  We 
Measuring  Up?,  Trends  and  Achievement 
Based  on  the  1986  National  Assessment, 
Educational  Testing  Service,  1988. 

14.  Lynn  A.  Steen,  in  the  Chronicle  of 
Higher  Education,  6  May  1987,  page  49. 

15.  J.  Flanders  (1987).  How  Much  of  the 
Content  ir  Mathematics  Textbooks  is  New? 
Arithmetic  Teacher.  35. 1, 18-23. 

16.  Everybody  Counts:  A  Report  to  the 
Nation  or,  the  Future  of  Mathematics 
Education,  Mathematical  Sciences  Education 
Board,  National  Research  Council, 
Washington.  D.C.,  1989 


17.  Educating  Americans  for  the  21st 
Century:  A  plan  of  action  for  improving 
mathematics,  science  and  technology 
education  for  all  American  elementary  and 
secondary  students  so  that  their  achievement 
is  the  best  in  the  world  by  1995.  A  Report  to 
the  American  People  and  the  National 
Science  Board,  1983. 

18.  Summary  of  Grants.  FY  1984-86, 
Instructional  Materials  Development 
Program,  Directorate  for  Science  and 
Engineering  Education.  National  Science 
Foundation.  March  1987. 
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Development  Research  and  Informal  Science 
Education.  Directorate  for  Science  and 
Engineering  Education,  National  Science 
Foundation,  88-29. 1988. 

20.  Directory  of  NSF-Supported  Teacher 
Enhancement  Projects,  Directorate  for 
Science  and  Engineering  Education,  Pre- 
coUege  Programs,  National  Science 
Foundatioa  1988-89. 

21.  Program  Announcement  Teacher 
Preparation  and  Enhancement  Directorate 
for  Science  and  Engineering  Education, 
National  Science  Foundation,  87-10, 1987. 

22.  Thomas  A.  Romberg.  Principles  for  an 
Emementary  Mathematics  Program  for  the 
1990's,  California  Invjtational  Symposium  on 
Elementary  Mathematics  Education,  San 
Francisco,  September  30-October  1, 1988. 

23.  John  Seely  Brown,  Allan  CoUins.  and 
Paul  Duguid,  "Situated  Cognition  and  the 
Culture  of  Learning."  Educational 
Researcher.  January-February.  1989,  p.  32. 

24.  Izaak  Wirszup.  and  Robert  Streit,  eds.. 
Developments  in  School  Mathematics 
Education  Around  the  World,  Proceedings  of 
the  UCSMP  International  Conference  on 
Mathematics  Education,  National  Council  of 
Teachers  of  Mathematics,  1987. 

25.  Number  Concepts  and  Operations  in 
the  Middle  Grades.  ].  Hiebert  and  M.  Behr. 
editors,  NCTM  and  Erlbaum,  1988. 

26.  Robert  Davis,  "The  Convergence  of 
Cognitive  Science  and  Mathematics 
Education,"  Thefoumal  of  Mathematical 
Behavior,  5  (1986)  321-335. 

27.  Geneva  D.  Haertel,  "Literature  Review 
of  Early  Adolescence  and  Implications  for 
Science  Education  Programming,"  in  Early 
Adolescence:  Perspectives  and 
Recommendations,  Prepared  for  the  National 
Science  Foundation,  September,  1988. 

28.  Curriculum  and  Evaluation  Standards 
for  School  Mathematics.  Prepared  by  the 
Working  Groups  of  the  Commission  on 
Standards  for  School  Mathematics  of  the 
National  Council  of  Teachers  of 
Mathematics,  1989. 

29.  See  note  16. 

30.  See  note  8.  "Complete"  here  means 
comprehensive  with  respect  to  coverage  of 
subject  area.  The  number  of  years  covered 
will  depend  upon  the  definition  of  "middle 
school." 

May  23, 1989. 

Arnold  A.  Strassenburg, 

Director.  Division  of  Materials  Development 

Rt.':earch  and  Informal  Science,  Education. 

[FR  Doc.  89-12707  Filed  5-26-89;  8:45  am] 

BILUNG  CODE  75S5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Commonwealth  Edison  Co.; 
Withdrawal  of  Application  for 
Amendment  to  Fadlity  Operating 
Licenses 

(Docket  Nos.  50-295  and  50-304] 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission]  has 
granted  the  request  of  Commonwealth 
Edison  Company  (the  licensee)  to 
withdraw  its  December  16, 1986. 
application  for  proposed  amendment  to 
Facility  Operating  License  Nos.  DPR-39 
and  DPR-48  for  the  Zion  Nuclear  Power 
Station,  Unit  Nos.  1  and  2.  located  m 
Lake  County,  Illinois. 

The  proposed  amendment  would  have 
revised  the  Radiological  Effiuent 
Technical  Specifications  (RETS)  for  Zion 
Nuclear  Power  Station  Unit  Nos.  1  and 
2. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
Federal  Register  on  February  11, 1987 
(52  FR  4405).  However,  by  letter  da»ed 
April  11. 1989,  the  licensee  withdrew  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  16, 1936. 
and  the  licensee's  letter  dated  April  11. 
1989,  which  withdrew  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC,  and  the  Waukegan 
Pubhc  Library.  128  N.  County  Street, 
Waukegan,  Illinois  60085. 

Dated  at  Rockville.  Marjland  this  24th  day 
of  April  1989. 

For  the  Nuclear  Regulatory  Commission. 

Chandu  P.  Patel. 

Proiect  Manager.  Project  Directorate  111-2. 
Division  of  Reactor  Projects  III.  IV.  V.  and 
Special  Projects. 

[FR  Doc.  89-12764  Filed  5-26-89;  8:45  am] 
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Houston  Lighting  ft  Power  Co.; 
Withdrawal  of  AppHcation  for 
Amendment  to  Facility  Operating 
License 

(Docket  No.  50-498] 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Houston  Lighting 
&  Power  Company  (the  licensee)  to 
withdraw  its  June  9. 1988  application  for 
proposed  amendment  to  Facility 
Operating  License  No.  NPF-76  for  the 
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South  Texas  Project,  Unit  No.  1,  located 
in  Matagorda  County,  Texas. 

The  proposed  amendment  would  have 
revised  Facility  Operating  License  No. 
NPF-76  by  transferring  the  City  of 
Austin's  ownership  interest  of  South 
Texas  Project  to  Houston  Lighting  & 
Power  Company. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  for 
Unit  1  in  the  Federal  Renter  on  July  26, 
1988  (53  PR  28090).  However,  by  letter 
dated  November  2. 1988,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  9, 1988,  and  the 
licensee's  letter  dated  November  2, 1988, 
which  withdrew  the  appication  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street,  NW.. 
Washington,  DC,  and  the  Local  Public 
Document  Rooms,  Wharton  Junior 
College  Library,  Wharton,  Texas  77488 
and  Austin  Public  bbrary,  810 
Guadalupe  Street,  Austin,  Texas.  78701. 

Dated  at  Rockville,  Maryland  this  9th  day 
of  May.  1988. 

For  the  Nuclear  Regulatory  Commission. 
Gvotge  F.  Dick,  |r.. 

Project  Manager,  Project  Directorote-IV 

Division  of  Reoctor  Projects — III IV,  Vend 

Special  Projects,  Officer  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  89-127B5  Filed  5-26-89;  8:45  am] 

MLUNQ  COOK  79M-01-4I 


Iowa  Electric  Light  and  Power  Co^  at 
al^  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

(Docket  Na  50-331] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Iowa  Electric 
Light  and  Power  Company,  Central  Iowa 
Power  Cooperative,  and  Com  Belt 
Power  Cooperative  (the  licensee]  to 
withdraw  its  December  30, 1985 
application  for  an  amendment  to  Facility 
Operating  License  No.  DPR-49,  issued  to 
the  licensee  for  operation  of  the  Duane 
Arnold  Energy  Center,  located  in  Linn 
County,  Iowa.  Notice  of  consideration  of 
issuance  of  this  amendment  was 
published  in  the  Federal  Register  on 
February  12, 1986  (51  FR  5275). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  to  reflect 
the  DAEC  conformance  to  10  CFR  Part 
50,  Appendix  R,  Fire  Protection 
Requirements. 


Subsequently  the  licensee  informed 
the  staff  that  the  amendment  is  no 
longer  requested.  Thus,  the  amendment 
application  is  considered  to  be 
withdrawn  by  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  December  30, 1985.  as 
revised  August  6, 1986  and  January  5, 
1987,  and  (2)  the  staffs  letters  dated 
April  26, 1989  and  May  16, 1989. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC.  and  at  the  Cedar 
Rapids  Public  Library,  500  First  Street. 
SE.,  Cedar  Rapids,  Iowa  52401. 

Dated  at  Rocl(vilIe,  Maryland,  this  16th  day 
of  May,  1989. 

For  the  Nuclear  Regulatory  Commission. 
James  R.  Hall, 

Project  Manager,  Project  Directorate  111-3, 
Division  of  Reactor  Projects — ///,  IV,  Vand 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation, 

[FR  Doc.  89-12766  Filed  5-26-89;  8:45  am] 
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[Docket  No.  50-271] 

Vermont  Yankee  Nuclear  Power  Corp.; 
Environmental  Asaeasment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  exemptions  from 
certain  requirements  of  10  CFR  Part  50. 
Appendix  R.  to  the  Vermont  Yankee 
Nuclear  Power  Corporation  (VY/ 
licensee)  for  the  Vermont  Yankee 
Nuclear  Power  Station  located  at  the 
licensee's  site  near  Vernon,  Vermont. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant 
exemptions  from  certain  requirements  of 
Appendix  R  of  10  CFR  Part  50. 
Specifically,  exemptions  were  requested 
from  section  III.]  and  section  III.G.2.a.  to 
the  extent  that  it  requires: 

a.  Section  ///./— Emergency  lighting 
units  having  at  lest  an  8-hour  battery 
power  supply  in  all  areas  needed  for 
operation  of  and  access  to  and  from  safe 
shutdown  equipment. 

b.  Section  III.G.2.a. — Separation  of 
cables  and  equipment  and  associated 
non-safety  circuits  of  redundant  trains 
by  a  Hre  barrier  having  a  three-hour 
rating. 

Need  for  the  Proposed  Actions 

To  meet  the  requirements  of 
Subsection  III.)  of  Appendix  R,  at  least 
an  8-hour  emergency  battery  power 


supply  would  be  provided  for  the 
northeast  section  of  the  torus  catwalk. 

The  proposed  action  (a)  is  needed  to 
allow  the  licensee  to  supply  emergency 
power  from  the  emergency  diesel 
generators  rather  than  from  an  8-hour 
battery  power  supply.  The  diesel 
generator  would  be  available  throughout 
the  period  emergency  lighting  is  needed 
and  greatly  in  excess  of  8  hours  should 
the  need  arise. 

To  meet  the  requirements  of  III.G.2.a 
of  Appendix  R,  the  wall  between  the 
Reactor  Building  and  the  Turbine 
Building,  designated  as  a  vital  fire 
barrier  wall  would  require  a  3-hour  fire 
rating,  including  penetrations  in  the 
wall. 

The  proposed  action  (b)  is  needed  to 
permit  qualification  of  a  wall 
penetration  so  that  the  licensee  can  be 
relieved  of  maintaining  a  costly  manned 
fire  watch  as  required  by  the  plant 
technical  specifications.  The  licensee 
demonstrated  in  its  February  2, 1989 
submittal  that  the  penetration  in 
question  provides  the  equivalent  of 
three-hour  separation  required  by 
Appendix  R. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemptions  would 
provide  an  equivalent  level  of  fire  safety 
such  that  there  is  no  increase  in  the  risk 
of  not  achieving  safe  shutdown  at  the 
Vermont  Yankee  Station.  Consequently, 
the  probability  of  achieving  safe 
shutdown  has  not  been  decreased  and 
the  post-accident  radiological  releases 
would  not  be  greater  than  previously 
determined  nor  do  the  proposed 
exemptions  otherwise  affect  radiological 
plant  effluents.  The  proposed 
exemptions  do  not  affect  plant 
nonradiological  effluents  and  will  have 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  nonradiological  environmental 
impacts  associated  with  the  proposed 
exemptions. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemptions,  other  alternatives  need  not 
be  evaluated.  The  principal  alternative 
to  the  exemptions  would  be  to  require 
rigid  compliance  with  the  Appendix  R 
requirements.  Such  action  would  not 
enhance  the  protection  of  the 
environment  and  would  result  in 
unjustified  costs  for  the  licensee. 


..•*■;_}•/, 


Federal  Register  /  Vol.  54.  No.  102  /  Tuesday,  May  30.  19C9  /  Notices 


22983 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  considered  previously  in 
the  Final  Environmental  Statement 
related  to  the  operation  of  the  Vermont 
Yankee  Nuclear  Power  Station. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
requests  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemptions. 
Based  upon  the  foregoing  environmental 
assessment,  the  NUC  staff  concludes 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  envirorunent. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's 
letters  dated  June  29, 1988  and  February 
2, 1989.  These  letters  are  available  for 


I 


public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street 
NW..  Washington,  DC  and  at  the  Brooks 
Memorial  Library.  224  Main  Street, 
Brattleboro,  Vermont  05301. 

Dated  at  Rockville.  Maryland,  this  22nd 
day  of  May,  1989. 

For  the  Nuclear  Regulatory  Commission. 
Daniel  G.  McDonald, 
Acting  Director,  Project  Directorate  1-3, 
Division  of  Reactor  Regulations  l/ll. 

[FR  Doc.  89-12767  Filed  5-26-89;  8:45  am| 

BtLUNG  CODC  7590-01-M 

Applications  for  Licenses  To  Export . 
Nuclear  Material 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  application", 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  application  for  an  export 
license.  Copies  of  the  application  are  on 
file  in  the  Nuclear  Regulatory 
Commission's  Public  Document  Room 

NRC  Export  License  Applications 


located  at  2120  L  Street.  NW.. 
Washington.  DC. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within  30 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant,  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555;  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission:  and  the 
Executive  Secretary.  U.S.  Department  of 
State,  Washington.  DC  20520. 

In  its  review  of  applications  for 
licenses  to  export  production  or 
utihzation  facilities,  special  nuclear 
materials  or  source  materials,  noticed 
herein,  the  Commission  does  not 
evaluate  the  health,  safety  or 
environmental  effects  in  the  recipient 
nation  of  the  facility  or  material  to  be 
exported.  The  information  concerning 
these  applications  follows. 


Material  Type 

Material  in  Kilograms 

End  Use 

Country  of 

Destnatxxi 

Name  of  Applicant  Date  of  Appl.  Date 
Received  Application  Number 

Total 
Element 

Total 
Isotope 

93.30%  Enrictied  Uranium 

32.080 

29.931 

Fuel  for  HFR-Grenoble  Reactor 

France 

5/19/89 
5/22/89 
XSNM02454 

For  the  Nuclear  Regulatory  Commission. 
Michael  B.  Congdon, 

Acting  Assistant  Director  for  International  , 
Security,  Office  of  Governmental  and  Public 
Affairs. 

Dated  this  23  day  of  May  1989,  at  Rockville, 
Maryland. 

[FR  Doc.  12807  Filed  5-26-69;  8:45  am) 
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PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Protected  Areas  Amendments 

agency:  Pacific  Northwest  Electric 
Power  and  Conservation  Plarming 
Council  (Northwest  Power  Planning 
Council). 

ACTION:  Notice  of  final  amendments  to 
the  protected  areas  provisions  of  the 
Columbia  River  Basin  Fish  and  Wildlife 
Program  and  the  Northwest 
Conservation  and  Electric  Power  Plan. 

summary:  On  November  15, 1982, 
pursuant  to  the  Pacific  Electric  Power 
Planning  and  Conservation  Act  (the 


Northwest  Power  Act,  16  U.S.C.  839,  et 
seq.)  the  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Council)  adopted  a  Columbia 
River  Basin  Fish  and  Wildlife  Program 
(program).  The  Council  adopted  the 
Nortliwest  Conservation  and  Electric 
Power  Plan  (power  plan)  on  April  27. 
1983.  The  program  and  the  power  plan 
have  been  amended  from  time  to  time 
since  then.  Major  revisions  of  the 
program  were  adopted  in  1984  and  1987. 
and  a  major  revison  of  the  power  plan 
was  adopted  in  1986.  On  August  10, 
1988.  the  Council  adopted  amendments 
pursuant  to  section  4id)(l)  of  the 
Northwest  Power  Act  to  amend  the 
program  and  the  power  plan  to 
incorporate  measures  to  protect  critical 
fish  and  wildlife  habitat  from  new 
hydropower  development.  The  protected 
areas  provisions  adopted  in  August 
require  a  vote  of  the  Council  to  make 
corrections  that  "change  the  protected 
or  unprotected  status  or  the  reason  for 
protection  of  a  river  reach." 

On  March  27, 1989,  the  Council 
published  notice  of  a  proposed 
rulemaking  to  correct  portions  of  the 
protected  areas  data  base,  changing  the 


status  of  certain  river  reaches.  This 
notice  contains  a  brief  description  of  the 
final  amendments  adopted  in  this 
rulemaking. 

The  Council  held  hearings  on  the 
proposed  amendments  on  March  29  in 
Helena,  Montana  and  Portland,  Oregon, 
on  March  30  in  Boise,  Idaho,  on  April  5 
in  Olympia,  V^'ashington.  and  on  April 
13  in  Salem,  Oregon.  Written  comment 
was  received  through  April  12. 

On  April  13.  the  Council  adopted  all  of 
the  proposed  corrections  except  those 
relating  to  Deep  Creek  in  Idaho,  Walker. 
Creek  in  Oregon,  and  Canyon  Creek  in 
Washington.  On  May  10.  the  Council 
adopted  a  correction  relating  to  Canyon 
Creek  in  Washington  and  adopted  a 
response  to  comments  concerning  all  the 
proposed  corrections  in  the  rulemaking. 

Final  amendments:  The  following  is  a 
summary,  by  state,  of  the  final 
amendments  adopted  by  the  Council. 

1.  Idaho  corrections. 

Deep  Creek  in  Adams  County,  '''he 
lower  portion  of  Deep  Creek  outside  the 
wilderness  area,  is  now  designatpd  as 
being  unprotected. 


22990 


Federal  Regigter  /  Vol.  54.  No.  102  /  Tuesday.  May  30.  1989  /  Notices 


Deadwood  River,  a  15.7-mile-long 
tributary  of  the  South  Fork  of  the 
Payette  Riven  The  river  is  now 
designated  as  protected  for  resident  fish. 

2.  Montana  corrections. 
Eddy  Creek  across  &om  the 

Thompson  River  is  now  designated  as 
unprotected.  Eddy  Creek  along  the  north 
side  of  the  Clark  Fork  River  just 
upstream  of  Superior,  Montana,  between 
Second  Creek  and  Deep  Creek  is  now 
designated  as  protected. 

Mayo  Gulch  near  St.  Regis  is  now 
designated  as  improtected.  Mayo  Gulch 
on  the  lower  Qark  Fork  just  west  of  St 
Regis,  is  now  designated  as  protected. 

Rock  Creek  (a  tributary  to  the  lower 
Clark  Fork  across  from  O'Keefe  Creek 
below  Missoula)  remains  protected,  and 
has  been  assigned  the  correct  river 
reach  identification  number. 

The  £^5/  Fork,  Rock  Creek,  a 
tributary  of  the  Rock  Creek  which  joins 
the  Clark  Fork,  near  the  Bull  River,  is 
now  designated  as  protected  for 
resident  fish. 

3.  Oregon  corrections. 

Walker  Creek,  a  tributary  which  joins 
the  Nestucca  River  near  its  headwaters, 
was  proposed  for  a  change  in  status.  No 
changes  were  adopted  by  the  Coimcil  in 
this  rulemaking,  but  the  status  of  the 
reach  remains  under  study  by  the 
Council. 

4.  Washington  corrections. 

Wells  Creek,  a  tributary  of  the  North 
Fork  of  the  Nooksack  River  in  the  Puget 
Sound  Basin:  That  portion  of  the  reach 
within  the  area  of  the  Wells  Creek 
Hydroelectric  Project,  which  is  located 
within  the  4.8  mile  reach  of  Wells  Creek 
between  its  mouth  and  Bar  Creek,  is 
now  designated  as  unprotected. 

Canyon  Creek,  a  tributary  to  the 
Middle  Fork  of  the  Nooksack  River  in 
the  Puget  Sound  Basin:  That  portion  of 
the  reach  within  the  area  of  the  Canyon 
Lake  Hydroelectric  project  (from 
approximately  river  mile  1.9  to  river 
mile  3.66)  is  now  designated  as 
unprotected. 

FOR  PURTNeR  mroRMATION  CONTACT: 
For  further  information,  including  river 
reach  numbers  for  the  affected  reaches, 
please  call  Dr.  Peter  Paquet  in  the 
Council's  central  office,  at  (503)  222- 
5161  (toll  free  1-800-222-3355  in  Idaho. 
Montana  and  Washington  or  1-800-452- 
2324  in  Oregon).  For  a  copy  of  the 
Council's  response  to  comments  contact 
Judi  Hertz  at  the  Council's  central  office. 
851  SW.  Sixth  Avenue.  Suite  1100. 
Portland.  Oregon,  97204  or  the  above 
telephone  numbers. 

Edward  Shaeta, 

Executive  Director 

[FR  Doc.  8»-12714  Filed  5-26-63;  8:45  amj 
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S«lf-R«flulatory  Organizations; 
Amarlcan  Stock  Exchange,  Inc^  Notlco 
of  Filing  of  Propoaad  Rulo  Ctiango 
Ralating  to  Dlaciplinary  Hnos 

Pursuant  to  Sections  19  (b)(1)  and 
(d)(1).  15  U.S.C.  788(b)(1).  (d)(1),  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rules  19b-4  and  19d-l(c)(2) 
thereunder.  17  CFR  240.19b-4, 19d- 
1(c)(2),  notice  is  hereby  given  that  on 
April  24, 1989,  the  American  Stock 
Exchange.  Inc.  ("Amex"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  a  proposed  rule  change  as 
described  in  Items  I,  II  and  III  below, 
whidi  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  frum  interested  persons. 

L  Self-Regulatory  Organizatioii's 
Statement  of  die  Tenns  of  Substance  of 
the  Propoaed  Change 

The  Exchange  is  proposing  to  amend 
its  disciplinary  system  for  minor  rule 
violations.  The  text  of  the  proposed  rule 
change  and  a  copy  of  the  "traffic  ticket" 
to  be  used  for  the  new  minor  rule 
violation  fine  system  are  available  at 
the  Office  of  the  Secretary,  American 
Stock  Exchange,  Inc..  and  in  the 
Commission's  Public  Reference  Section. 

n.  Self-Regulatory  GiganizatioD's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tfie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose.  In  1976,  the  Exchange 
established  a  simplified  fine  system 
pursuant  to  Article  V,  Section  l(c]  of  the 
Exchange  Constitution  (Summary 
Disciplinary  Procedure)  for  the 
disposition  of  minor  rule  violations. 


Minor  rule  violations  under  this  "traffic 
ticket"  fine  system  include  (1)  any  act  or 
omission  tending  to  disrupt  the  orderly 
conduct  of  business  on  the  Floor  or 
which  causes  serious  interference  with 
the  personal  comfort  or  safety  of  other 
persons  on  the  Floor  ("fioor  decorum 
violations"),  and  (2)  any  failure  to 
comply  with  any  on-floor  or  off-floor 
operational  procedure  established  by 
the  Exchange  ("operational  violations"). 
Running  on  the  trading  floor  and 
smoking  in  unauthorized  areas  are 
examples  of  floor  decorum  violations.  A 
typical  operational  violation  under  this 
procedure  would  be  the  failure  to  be 
properly  represented  in  the  Exchange's 
option  reconciUation  room  at  scheduled 
times  to  resolve  rejected  option  trades. 

Under  the  Exchange's  current 
procedure  administered  by  the  Market 
Operations  Division,  Floor  Governors 
and  Exchange  Officials  are  authorized 
to  charge  members  and  member 
organizations  with  floor  decorum  and 
operational  violations  and  to  assess  a 
fine  ranging  from  $100  for  a  first  offense 
to  $500  for  a  third  and  any  subsequent 
offense  within  a  rolling  12-month  period. 
Tlie  member  or  member  organization 
may  plead  guilty  and  pay  the  fine  or 
contest  the  charge  and  request  a  hearing 
before  an  Exchange  Disciplinary 
Committee. 

In  1982,  the  Exchange  established  a 
"traffic  ticket"  fine  system  for  the  late 
filing  of  reports  required  to  be  submitted 
to  the  Exchange  under  Rule  30.  The 
reporting  violation  fine  system 
authorizes  the  Exchange  Department 
responsible  for  receiving  reports  to 
impose  a  fine  of  $50  a  day  for  delinquent 
reports.  Again,  the  member  or  member 
organization  may  plead  guilty  and  pay 
the  fine  or  contest  the  charge  and 
request  a  hearing  before  an  Exchange 
Disciplinary  Committee. 

In  1985,  the  SEC  approved  a  minor 
rule  violation  plan  submitted  by  the 
Exchange  pursuant  to  SEC  Rule  19d-l 
specifying  uncontested  minor  rule 
violations  with  sanctions  not  exceeding 
$2,500  which  would  be  subject  to 
quarterly  rather  than  current  reporting 
to  the  SEC.  The  Exchange's  minor  rule 
violation  plan  covers  both  its  existing 
floor  decorum  and  reporting  violation 
fine  systems.  The  NYSE  and  other 
regional  exchanges  also  adopted  minor 
rule  violation  fine  systems  (and  SEC 
approved  plans),  based  on  the  Amex 
model. 

The  Amex's  floor  decorum  and 
reporting  violation  fine  systems  have 
worked  well  over  the  years,  providing 
for  convenient  and  quick  resolution  of 
minor  rule  violations.  The  fine  systems 
provide  members  with  a  simple. 
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equitable  method  imder  which  they  can 
plead  guilty  to  a  minor  rule  violation 
charge  and  pay  an  appropriate  fine. 
They  enable  the  Exchange  to  deal  more 
efficientiy  with  minor  rule  violations,  as 
well  as  providing  it  with  a  more 
meaningful  deterrent.  The  Exchange 
feels  that  an  expression  of  its  minor  rule 
violation  plan  to  cover  more  substantive 
violations  would  allow  for  quick  and 
effective  resolution  of  a  broader  range 
of  minor  rule  violations. 

In  place  of  the  current  summary 
disciplinary  procedure  contained  in 
Article  V,  section  1(c)  of  the 
Constitution,  presently  utilized  by  the 
Enforcement  Department  to  charge 
members  with  minor  substantive  rule 
violations,  new  Rule  590  sets  forth  three 
separate  fine  systems — for  general  rule 
violations  (Part  1),  floor  decorum 
violations  (Part  1),  and  reporting 
violations  (Part  3).  The  current  floor 
decorum  and  reporting  violation  fine 
systems  will  remain  the  same, 
continuing  to  be  administered  by  Market 
Operations  and  the  various  Exchange 
departments  responsible  for  receiving 
Exchange  reports.  The  new  general  rule 
violation  fine  system  permits  the 
Exchange's  Enforcement  Department, 
after  a  matter  has  been  referred  to  it,  to 
impose  fines  ranging  from  $500  to  $2,500 
against  individuals  and  from  $1,000  to 
$5,000  against  member  firms,  depending 
on  the  number  of  similar  violations 
within  a  rolling  12-month  period.'  The 
maximum  fine  (i.e.,  for  violations 
subsequent  to  a  second  offense)  may  be 
imposed  for  a  first  or  second  offense  if 
warranted  under  the  circumstances  in 
the  view  of  the  Exchange's  Enforcement 
Department.  As  in  the  floor  decorum 
and  reporting  violation  fine  systems,  the 
member  or  member  organization  may 
plead  guilty  and  pay  the  fine  or  contest 
the  charge  and  request  a  hearing  before 
an  Exchange  Disciplinary  Panel. 

The  list  of  general  rule  violations  and 
applicable  fines  that  can  be  impsoed  by 
the  Exchange  is  set  forth  in  Part  1. 
Paragraph  (g)  of  new  Rule  590.* 

(2)  Basis.  The  proposed  nJe  change  is 
consistent  with  section  6(b)  of  the  Act  in 
general  and  furthers  the  objectives  of 
section  6(b)(6)  in  particular  in  that  it  is 
intended  to  assure  that  Exchange 
members  and  member  firms  are 


■  Any  fine  in  excess  of  $2,500  will  be  subject  to 
current  rather  than  quarterly  reporting  to  the  SEC, 
in  accordance  with  SEC  Rule  19d-l. 

*  The  Exchange  is  submitting  to  the  SEC 
concurrently  with  this  Rule  19l>-4  filing  on  new  Rule 
590,  a  proposed  amendment  to  its  minor  rule 
violation  plan  in  accordance  with  SEC  Rule  19d-l. 


appropriately  disciplined  for  rule 
violations. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  have 
no  impact  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  v\rritten  submissioins 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Sti«et  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Sti-eet  NW., 
Washington,  DC  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  June  19. 1989. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

Dated:  May  22, 1989. 
(FR  Doc.  89-12679  Filed  5-26-69;  6:45  am] 

BiLUNG  CODC  a01IH>1-M 

[Release  No.  IC-16967;  811-4799] 

Collective  Investment  Trust  for  First 
Union  IRAs'  Application  for 
Deregistratlon 

May  19, 1989. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
deregistratlon  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

Applicant:  Collective  Investment 
Trust  for  First  Union  IRAs 
("AppHcant"). 

Relevant  1940  Act  Sections: 
Deregistration  under  section  8(0- 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
subject  to  the  Act. 

Filing  Date:  The  application  was  filed 
on  Form  N-8f  on  April  12, 1989.  A 
supplementary  letter  clarifying  certain 
technical  points  of  the  application  will 
be  filed  during  the  notice  period. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  the  SEC's  Secretary 
and  serving  Applicant  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  should  be  received  by  the  SEC 
by  5:30  p.m.  on  June  12, 1989.  and  should 
state  the  nature  of  the  requester's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Hearing  requests 
also  should  be  accompanied  by  proof  of 
service  on  the  Applicant  in  the  form  of 
affidavit  or,  for  lawyers,  certificate  of 
service.  Requests  for  notification  of 
hearing  may  be  made  by  writing  to  the 
SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549; 
Applicant,  Collective  Investment  Trust 
for  First  Union  IRAs.  One  First  Union 
Center,  301  South  College  Street. 
Chariotte,  N.C.  28202. 

FOR  FURTHER  INFORMATION  CONTACT 

Staff  Attorney  Bibb  L.  Strench  (202)  272- 
2856  or  Branch  Chief  Karen  L.  Skidmore 
(202)  272-3023  (Office  of  Investment 
Company  Regulation). 
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SUPnJEMCNTAIIY  INrONMATKM:  The 

following  is  a  summary  of  the 
application;  the  complete  application  on 
Form  N-8F  is  available  for  a  fee  from 
either  the  SEC's  Public  Reference 
Branch  in  person,  or  the  SEC's 
commercial  copier  (800)  231-3282  (in 
Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Applicant  is  registered  under  the 
Act  as  a  open-end  diversified 
management  investment  company. 

2.  On  August  14, 1986,  Applicant  filed 
a  registration  statement  under  the  Act 
which  was  declared  effective  on 
November  25. 1966.  On  August  14. 1986. 
Applicant  registered  an  indefinite 
number  of  shares  divided  into  one  or 
more  porttoUos  pursuant  to  a 
registration  statement  under  the 
Securities  Act  of  1933.  The  registration 
statement  became  effective  on 
November  25. 1966  and  the  public 
offering  of  the  units  of  First  Union  IRA 
Income  Fund  (the  "Income  Fund") 
covered  by  such  registration  statement 
commenced  immediately  thereafter.  In 
August.  1987,  the  registration  statement 
was  amended  to  provide  for  the  offering 
of  the  units  of  First  Union  IRA  Equity 
Fund  (the  "Equity  Fund"). 

3.  At  a  meeting  on  June  22. 1968.  the 
Board  of  Directors  of  the  Applicant 
approved  the  sale  of  assets  of  Applicant 
to  Th«>  Salem  Funds. 

4.  No  action  is  required  by  Apphcant 
under  the  law  of  the  State  of  North 
Carolina,  the  law  nnder  which  Applicant 
is  organized,  in  connection  with  the 
transaction  with  The  Salem  Funds  and 
Applicant's  liquidation  except  for 
compliance  with  the  applicable 
provisions  of  Applicant's  Declaration  of 
Trust  Applicant  complied  with  the 
provisions  of  its  Declaration  of  Trust  by 
having  the  unitholders  of  each  of  its 
Equity  Fund  and  Income  Fund  approve 
the  transaction  as  well  as  having  the 
transaction  approved  by  its  supcr\-isory 
committee. 

5.  The  unitholders  of  each  of  the 
Equity  Fund  and  Income  Fund  approved 
the  transfer  of  the  assets  of  their 
respective  funds  to  The  Salem  Funds  in 
exchange  for  shares  of  the  Growth 
Portfolio  and  Fixed  Income  Portfolio, 
respectively,  of  the  Salem  Funds  at 
separate  meetings  held  on  November  30. 
1968.  The  vote  of  the  unitholders  of  the 
Equity  Fund  with  respect  to  the 
transaction  was  2.534,634  units  in  favor 
of.  165,468.265  against,  and  88.075.270 
abstaining.  The  2,534.634  units  in  favor 
of  the  transaction  represented  a 
majority  in  interest  of  the  unitholders  of 
the  Equity  Fund  as  required  by  the 
Declaration  of  Trust.  The  vote  of  the 


unitholders  of  the  Income  Fund  with 
respect  to  the  transaction  was 
1,086.461.375  units  in  favor,  4479a982 
against,  and  18.653,845  abstaining.  The 
1,086,461.375  units  in  favor  of  the 
transaction  represented  a  majority 
interest  of  the  unitholders  of  the  Income 
Fund  as  required  by  the  Declaration  of 
Trust. 

6.  Applicant  exchanged  all  of  its 
assets  for  shares  of  the  Growth  Portfolio 
and  Fixed  Income  Portfolio  of  The 
Salem  Funds  based  upon  the  net  asset 
value  of  Applicant  and  the  net  asset 
value  per  share  of  the  shares  of  such 
portfolios  of  The  Salem  Funds  as  of  the 
close  of  business  on  January  27, 1969. 
Applicant  is  divided  into  two  portfolios 
or  series  of  units,  the  Equity  Fund  and 
the  Income  Fund.  The  assets  of  the 
Equity  Fund  were  exchanged  for  ^ares 
of  the  Growth  Portf  olis  of  The  Salem 
Fnncte  and  the  assets  of  the  Income  Fond 
were  exchanged  for  shares  of  the  Fixed 
Income  Portfolio  of  The  Salem  Funds. 
Immediately  thereafter,  Applicant 
distributed  the  shares  of  the  Growth 
Portfolio  of  The  Salem  Funds  received 
pro  rata  to  the  unitholders  of  the  Equity 
Fund  and  the  shares  of  the  Fixed  Income 
Portfolio  of  The  Salem  Funds  received 
pro  rata  to  the  unitholders  of  the  Income 
Fund.  All  security  holders  have  received 
any  distributions  due. 

7.  The  expenses  incurred  in  the 
merger  were  primarily  legal,  printing 
and  mailing  costs  involved  with  the 
solicitation  of  proxies  for  meetings  of 
the  unitholders  of  Applicant's  Equity 
Fund  and  Income  Fund  held  for 
purposes  of  approving  the  transactions 
with  The  Salem  Funds  and  the 
liquidation  of  the  Applicant  All 
expenses  incurred  by  Applicant  were 
allocated  between  the  Equity  Fund  and 
the  Income  Fund  based  on  their 
respective  net  asset  values.  All 
expenses  incurred  by  The  Salem  Funds 
were  paid  by  it  directly.  Approximate 
total  costs  to  the  Equity  Fund  were 
$64,350  and  to  the  Income  Fund  were 
$29,936. 

8.  As  of  the  time  filing  the  application. 
Applicant  had  no  securityholders.  No 
assets  have  been  retained  by  Applicant 
and  no  liabilities  remain  outstanding. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceedings. 
Applicant  is  not  presently  engaged  in, 
nor  does  it  propose  to  engage  in.  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

9.  Applicant  will  file  notice  of  its 
liquidation  with  the  United  States 
Comptroller  of  the  Currency  and  with 
the  appropriate  securities  authorities  of 
the  states  in  which  its  units  have  been 
offered  for  sale. 


For  the  Commission,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

joMthaa  G.  Katz. 

Secretary. 

[FR  Doc.  89-12773  Filed  5-26-89;  8:45  am) 

BHXim  COOC  S0t(H)1-«l 

[Rel.  No.  IC-18966;  11 1-<4197] 

Colonial  Govemmont  Mortgage  Trust; 
Application  for  Deragittration 

May  19, 1989. 

Agency:  Securities  and  Exchange 
Commission  ("SEC") 

Action:  Notice  of  Application  for 
Deregistration  under  ^e  Investment 
Company  Act  <rf  1940  (the  "1940  Act*!. 

Applicant:  Colonial  Government 
Mortgage  Trust  ("Applicant"). 

Relevant  1940  Ad  Section:  Section 
6(0. 

Sumntary  of  Application:  Applicant 
seeks  an  order  declaring  diat  it  has 
ceased  to  be  an  investment  company 
under  the  1940  Act. 

Filing  Dates:  The  application  on  Form 
N-8F  was  filed  on  April  3, 1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issaed  unless  the  SBC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  June 
12, 1980,  and  should  be  accompanied  by 
proof  of  service  on  the  Applicant  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest  the  reason  for  die  request  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

For  Further  Information  Contact 
Patricia  Copeland.  Legal  Technician. 
(202]  272-3009,  or  Karen  Skidmore. 
Branch  Chief,  (202)  272-3023  (Office  of 
Investment  Company  Regulation). 

Supplementary  Information: 
Following  is  a  simunary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  R^ireseiitatiopa 

1.  Applicant  is  a  business  trust 
organized  under  the  laws  of  the 
Commonwealth  of  Massachusetts. 
Applicant  is  registered  under  the  Act  as 
an  open-end,  diversified  management 
investment  company.  On  December  31, 
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1984,  Applicant  filed  a  Notification  of 
Registration  pursuant  to  section  8(a)  of 
the  1940  Act  on  Form  N-8A.  On  that 
same  date,  Apphcant  filed  a  registration 
statement  under  the  Securities  Act  of 
1933  on  Form  N-1  which  was  declared 
effective  on  March  27, 1965  and  the 
initial  pubUc  offering  commenced. 

2.  On  May  27. 1968.  Applicant's  Board 
of  Trustees  imanimously  authorized  the 
Merger  of  Applicant  into  Colonial  U.S. 
Government  Trust  ("Colonial  U.S."). 
Applicant  filed  a  Proxy  Statement  on 
Form  N-14  (811-5268)  with  the  SEC  on 
June  18, 1988.  On  October  20, 1988, 
Applicant's  shareholders  approved  the 
Merger  by  a  majority  vote.  In  connection 
with  such  shareholder  vote,  the 
Applicant  distributed  proxies  to 
shareholders. 

3.  The  Turstees  recommended  the 
Merger  after  concluding  that  the  merger 
would  permit  Applicant's  shareholders 
to  pursue  substantially  the  same 
investment  goals  in  a  larger  fund  which 
might  result  in  a  reduced  expense  ratio 
due  to  the  spreading  of  fixed  costs  over 
a  larger  asset  base. 

4.  As  of  October  28. 1988  (the 
"Valuation  Date"),  the  Applicant  had 
outstanding  1,357,974,381  shares  of 
beneficial  interest  and  the  aggregate  net 
asset  value  and  net  asset  value  per 
share  were  $17,770,883.13  and  $13.09 
respectively.  Applicant  merged  into 
Colonial  U.S.,  on  October  31, 1988  at  the 
rate  of  1.7956  shares  of  Colonial  U.S.  for 
each  share  of  the  Applicant,  based  on 
their  respective  net  asset  values  per 
share  as  of  the  Valuation  Date.  The 
portfoUo  securities  and  the  assets  of 
Applicant  were  transferred  to  Colonial 
U.S.  on  October  31. 1988.  No  brokerage 
commissions  or  fees  were  paid. 

5.  Colonial  Management  Associates. 
Inc.,  the  investment  adviser,  assumed  all 
of  the  Applicant's  expenses  in 
connection  with  the  Merger.  Such 
expenses  were  for  legal,  accounting, 
printing  and  mailing  services. 

6.  As  of  the  time  of  filing  the 
application.  Applicant  had  no 
shareholders,  assets  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
is  not  engaged,  nor  does  it  propose  to 
engage  in  any  business  activities  other 
than  those  necessary  to  wind  up  its 
affairs.  Applicant  intends  to  file  the 
appropriate  Certificate  of  Dissolution  or 
similar  document  in  accordance  with 
state  law  after  the  relief  requested  has 
been  granted. 

6.  Applicant  is  or  will  be  current  on  its 
required  filings,  including  its  N-SAR 
filing  and  will  make  all  final  filings 
required  by  the  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  89-12774  Filed  5-26-89;  8:45  am] 
BILUNG  CODE  S010-01-M 


IReL  No.  IC-16964;  (81 1-3908)] 

Franklin  Corporate  Cash  Management 
Fund;  Notica  of  Application 

May  19, 1989. 

agency:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Deregistration  Under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

appucant:  Franklin  Corporate  Cash 
Management  Fund  (the  "Fund"). 
RELEVANT  1940  ACT  SECTION:  Section 
8{fl  and  Rule  8f-l  thereunder. 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
nuNQ  DATES:  The  Application  was  filed 
on  March  27, 1989. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  June 
12, 1989,  and  should  be  accompanied  by 
proof  of  service  on  the  Applicant,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N'W.,  Washington,  DC  20549; 
Applicant  777  Mariners  Island 
Boulevard,  San  Mateo,  California  94404. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Copeland,  Legal  Technician, 
(202)  272-3009  or  Karen  Skidmore, 
Branch  Chief,  (202)  272-3023  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person,  or 
the  SEC's  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  256-4300). 


Applicants'  Representations 

1.  Applicant  (or  the  "Fund  "),  a 
California  corporation  and  open-end 
diversified  management  company,  filed 
a  Notification  of  Registration  on  Form 
N-8A  on  November  16. 1983.  Applicant 
registered  an  indefinite  number  of 
shares  on  Form  N-1  which  was  declared 
effective  on  January  24, 1984. 

2.  Pursuant  to  an  Agreement  and  Plan 
of  Reorganization  (the 
"Reorganization")  between  the  Fund 
and  the  Franklin  Corporate  Cash 
Portfolio  of  Franklin  Managed  Trust 
(File  Nos.  811-4894;  33-9994)  (the 
"Portfolio"),  substantially  all  the  assets 
of  the  Fund  were  transferred  to  the 
Portfolio  in  exchange  solely  for  shares  of 
beneficial  interest  of  the  Portfolio  (the 
"Portfolio  Shares").  The  number  of 
Portfolio  Shares  issued  was  calculated 
on  the  basis  of  the  relative  net  asset 
values  of  the  Fund  and  the  Portfolio 
immediately  prior  to  the  transfer  of 
assets  on  December  31, 1988.  The  Fund 
distributed  the  Portfolio  Shares  pro  rata 
to  its  shareholders  of  record  as  of 
December  31. 1988.  No  brokerage 
commissions  were  paid  in  connection 
with  such  exchange. 

3.  On  August  23, 1988,  the  Board  of 
Directors  of  the  Fund  unanimously 
approved  the  Reorganization  for  the 
Fund  and  the  transfer  of  the  Fund's 
assets  in  exchange  for  shares  of  the 
Portfolio.  On  or  about  November  10. 
1988  a  proxy  statement  and  proxy  were 
sent  to  shareholders  of  the  Fund.  On 
December  31, 1988  a  special  meeting  of 
shareholders  of  the  Fund  was  held 
wherein  the  proposed  Reorganization 
and  subsequent  liquidation  of  the  Fund 
was  approved.  The  proxy  material 
which  was  sent  to  shareholders  of  the 
Fund  was  filed  with  the  Commission  as 
part  of  Form  N-14  on  October  7. 1988. 

4.  The  Fund  incurred  expenses  of 
524,456  in  connection  with  the 
reorganization  and  liquidation  of  the 
Fund.  The  Fund  paid  for  $20,000  of      - 
expenses  mcurred  by  the  Fund  in 
connection  therewith.  The  Adviser  paid 
$4,456  of  expenses. 

5.  The  Fund  has  filed  a  Form  N-SAR 
for  its  fiscal  year  ended  December  31, 
1988  refiecting  the  winding  up  of  its 
operations.  The  Fund  is  presently 
inactive  under  California  state  law  and 
intends  to  file  an  application  for  a 
certificate  of  dissolution  with  the  State 
of  California.  The  Fund  will  take  all 
action  required  by  state  law,  including 
filing  an  application  for  a  certificate  of 
dissolution  with  the  State  of  California 

6.  Applicant  has  no  shareholders, 
debts  or  liabilities  as  of  the  time  of  filing 
the  application.  Applicant  is  not  a  party 
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to  any  litigation  or  administrative 
proceeding.  Applicant  is  neither  engaged 
in  nor  proposes  to  engage  in  any 
business  activities  other  than  those 
necessary  for  the  winding  tip  of  its 
affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Jooathan  G.  Kats, 

Secretary. 

[FR  Doc  89-12775  Filed  5-2tV-89: 8:45  amj 

eiujNa  cooe  soio-flt-ii 

iRsL  No.  IC-1ft73;  (t1 1-5424)] 

Interact  PertfoIlM  S«ri««  Notice  of 
Application 

^fay  Z2. 1989. 

aocncy:  Securities  and  Exchange 
Commission  ("SEC"). 
action:  Notice  of  Application  for 
Ueregistration  under  the  Investment 
Company  Act  of  1940  (the  "^940  Act"). 

Applicant-  Interact  Portfolios  Series. 

Relevant  1940  Act  Section:  Section 
8(f)  and  Rule  8f-l  thereunder. 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Fihng  Dates:  The  application  was 
filed  on  February  10. 1969,  and  amended 
on  May  8. 1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  wdl  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC'a 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pjn.  on  June 
16. 1969,  and  should  be  accompanied  by 
proof  of  service  on  the  Applicant,  in  thr 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

AOOMESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington.  DC  20549; 
Applicant  One  Financial  Center, 
Boston,  MA  02111. 

FOM  RJHTHER  mFONMATION  CONTACT: 
Paul ).  Heaney,  Financial  Analyst  (202) 
273-3420.  or  Brion  R.  Thompson,  Branch 
Chief  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 

SUPTLSMf  NTARY  INFOWMATiON:  The 

following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch  in  person,  or  the 


SECa  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  2S»-4300). 

Applicant's  Representations 

1.  On  December  24, 1987,  Applicant 
filed  Form  N-8A  to  register  under  the 
1940  Act  as  an  open-end,  diversified 
management  investment  company.  On 
December  24, 1987,  Applicant  also  filed 
Form  N-lA  piursuant  to  the  Securities 
Act  of  1933,  which  registration 
statement  became  elective  on  April  29, 
1988.  The  initial  public  offering  of 
Applicant's  securities  commenced  on- 
May  2, 1988.  Applicant  was  organized  as 
a  Massachusetts  business  trust. 

2.  The  public  offering  of  Applicant's 
securities  ceased  on  November  14, 1988, 
and  letters  were  sent  to  all  shareholders 
on  December  1, 1988,  informing  them  of 
the  impending  liquidation  of  Applicant 
and  oflfering  shareholders  the  option  to 
transfer  at  no  cost  to  another  ftmd 
within  the  Colonial  Group  of  Mutual 
Funds,  which  has  investment 
management  distribution  and  services 
provided  by  affiliates  of  Applicant's 
investment  adviser  and  principal 
underwriter,  or  to  redeem  their  shares 
and  receive  a  refund  of  all  sales  loads 
paid,  or  for  shareholders  who  purchased 
shares  on  or  after  October  15, 1988,  to 
accept  rescission  of  their  trade  and  a 
refund  of  all  sales  loads  paid.  On  that 
date,  Applicant  consisted  of  seven 
separate  portfolios  with  an  aggregate 
net  value  of  $4,619,870.  All  shareholders 
exercised  one  of  the  three  options  and 
the  voluntary  transfer  program  was 
completed  by  January  1, 1989. 

3.  No  expenses  were  incurred  by 
Applicant's  shareholders  during  the 
implementation  of  the  liquidation. 
Applicant  and  its  affiliates,  through 
leaving  their  investment  remaining  in 
the  fund  until  all  non-aSiliated 
shareholders  had  transferred  or 
redeemed,  absorbed  the  expense  of  the 
unamortized  organization  costs  and 
additional  expenses.  Applicant  has  no 
debts  or  other  liabilities  which  remain 
outstanding. 

4.  Applicant  has  no  shareholders  and 
no  assets.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  AppUcant  is  not  engaged, 
nor  does  it  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  to  wind  up  its  affairs. 
Applicant  intends  to  dissolve  under 
Massachusetts  law. 

For  the  SEC  by  the  Division  of  Investment 
Management  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 

(FR  Do.  8S-12776  Filed  5-26-89;  8:45  am] 
BiLUNG  CODE  niO-OI-tl 


[R«l  No.  IC-1M72;  $12-7075] 

ML  Vonturo  Parlnors  II,  LP.,  ot  aL; 

Application 

May  19, 1989. 

aocncy:  Securities  and  Exchange 
Commission  ("SEC") 

action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  ML  Venture  Partners  II. 
LP.  ("MLVP 11"),  MerriU  Lynch  Venture 
Capital  Inc.  ("Management  Company"), 
ML  Technology  Ventures,  LP.  ("ML 
Technology"),  Merrill  Lynch  KECALP 
LP.  1987  (ICECALP")  and  KECALP  Inc. 
("KECALP  General  Partner"). 

Relevant  1940  Act  Sections:  Order 
requested  under  section  17(b)  and  57(c) 
exempting  certain  transactions  fixim  the 
provisions  of  sections  17(a)  and  57(a)(10) 
and  under  section  57(i)  and  17(d)  and 
Rule  17d-l  authorizing  certain 
transactions  which  are  otherwise 
prohibited  by  sections  17(d)  and  57(a)(4). 

Summary  of  Application:  Applicants 
seek  an  order  relating  to  the  acquisition 
of  certain  securities  (i)  deemed  "joint 
transactions"  under  the  1940  Act  or  (ii) 
from  an  "affiliated  persoa"  as  defined 
in  the  1940  Act 

Filing  Date:  The  appHcation  was  filed 
on  July  20, 1968,  and  amended  on  April 
21. 1969.  The  Applicants  will  file  an 
amendment  during  the  notice  period 
clarifying  certain  determinatimts  imder 
section  17(d]  and  Rule  17d-l. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  the  SECs  Secretary 
and  serving  Applicants  with  a  copy  of 
the  request  personally  or  by  mail. 
Hearing  requests  should  be  received  by 
the  SEC  by  5:30  p.m.  on  June  IZ  1389, 
and  should  state  the  nature  of  the 
requester's  interest  the  reason  for  the 
request  and  the  issues  contested. 
Hearing  requests  also  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  affidavits  or, 
for  lawyers,  certificates  of  service. 
Requests  for  notification  of  a  hearing 
may  be  made  by  writing  to  the  SEC's 
Secretary. 

addresses:  Secretary,  SEC,  450  5th 
Street,  Washington,  DC  20549. 
Applicants  MLVP  II  and  Management 
Company.  717  Fifth  Avenue,  New  York, 
New  York  10022  and  KECALP.  the 
KECALP  General  Partner,  and  ML 
Technology,  Worid  Financial  Center, 
North  Tower,  New  York,  New  Yoik 
10261. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Staff  Attorney  Cathey  Baker  (202)  272- 
3033  or  Brandi  Chief  Karen  L  ^dmore 
(202)  272-3023  (Office  of  Investment 
Company  Regulation). 
SUPPLEMBtTARV  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee.  Ctee  may  obtain  a 
copy  by  going  to  the  SECs  Public 
Reference  Branch  or  by  telephoning  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicants'  Representatioiis 

1.  MLVP  U,  a  Delaware  limited 
partnership,  is  a  business  development 
company  under  the  1940  Act  The 
investment  objective  of  MLVP  II  is  to 
seek  long-term  capital  appreciation  by 
making  venture  ca|Mtal  investments. 

2.  The  General  Partners  ot  MLVP  II 
consist  of  the  MLVP  II  Individual 
General  Partners  and  MLVP  II  Co..  LP. 
("MLVP  n  Managing  General  Partner"). 
The  KO^VP  n  Individual  General 
Partners  include  the  three  MLVP  II 
Independent  General  Partners  (defined 
to  be  individuals  who  are  not 
"interested  perstms"  of  MLVP  II)  and 
one  Geit^al  Partner  who  is  an 
individual  and  an  affiliated  person  of 
the  MLVP  II  Managing  General  Partner. 
The  MLVP  Q  Managing  General  Partner 
is  the  managing  genered  partner  of 
MLVP  n  and  is  responsible  for  its 
venture  capital  investments.  The  MLVP 
il  Managing  General  Partner  is  a  limited 
partnersh^}  contn^ed  by  its  general 
partner.  Management  Company,  which 
performs  the  management  and 
administrative  services  necessary  for 
the  operation  of  MLVP  IL  Both  the 
MLVP  n  Managing  General  Partner  and 
the  Management  Company  are 
registered  under  the  Investment 
Advisers  Act  of  1940.  The  Management 
Company  is  an  indirect  subsidiary  of 
Merrill  Lynch  &  Co.,  Ina  ("ML  A  Co."),  a 
holding  company  which,  through  its 
subsidiaries,  provides  investment, 
financing,  real  estate,  insurance  and 
related  services. 

3.  KECALP.  a  Delaware  limited 
partnership,  is  registered  under  the  1940 
Act  as  a  non-diversified,  closed-end 
management  investment  company.  It  is 
an  "employees'  securities  company," 
within  the  meaning  of  Section  2(a)(13)  of 
the  1940  Act  and  operates  in 

a  ccordance  with  the  terms  of  an 
exemptive  order  issued  pursuant  to 
section  6(b)  of  the  1940  Act  in 
Investment  Company  Act  Release  No. 
12363  (April  B.  1982)  ("KECALP 
Exemptive  Order").  "The  investment 
objective  of  KECALP  is  to  seek  long- 
term  capital  appreciatioiL  Under  the 


terms  of  KECALP's  offering,  as  set  forth 
in  its  registration  statement  Units  were 
ofi'ered  exclusively  to  employees  of  ML 
&  Co.  and  its  subsidiaries  and  to  non- 
employee  directors  of  ML  &  Co. 
Employees  of  ML  &  Ca  and  its 
subsidiaries  were  pemitted  to  purchase 
Units  of  KECALP  only  if  Uiey  received 
annualized  compensation  in  respect  of 
1936  equal  to  at  least  $75,000.  The 
general  partner  for  KECALP  is  iCECALP 
Ina  ("KECALP  General  Partner "),  a 
Delaware  corporation  and  an  indirect 
wholly-owned  subsidiary  of  ML  &  Co. 
The  ICECALP  General  Partner  is 
responsibie-for  managing  and  making 
investment  decisions  for  KECALP. 

4.  ML  Technology  is  a  Delaware 
limited  partnership  which  has  the 
investment  objective  of  seeking  cash 
flow  from,  among  other  things,  the 
commercialization  of  new  technology 
through  development  and  manufacturing 
agreements  with  companies  conducting 
research  and  development  for  it  or  with 
other  third  parties,  tlirough  licenses  or 
sales  of  technology,  and  from  returns  on 
investments  in  portfolio  limited 
partnerships  or  warrants  to  purchase 
common  stock  of  companies  that 
sponsor  portfolio  limited  ]}artnerships. 
ML  Technology  is  not  registered  as  an 
investment  company  under  the  1940  Act 
See  the  no  action  letter  in  ML  Research 
and  Development  Partners  I,  LP.  (pub. 
avaiL  September  24. 1984).  ML  R&D  Co., 
LP.  ("ML  Technology  General  Partner") 
is  the  general  partner  of  ML  Technology 
and  is  responsible  for  selecting, 
structuring  and  monitoring  its  research 
and  development  ventures.  ("Merrill 
Lynch  R&D"),  the  general  partner  of  the 
ML  Technology  General  Partner,  is  an 
indirect  wholly-owned  subsidiary  of  ML 
&Co. 

5.  ML/MS  Associates  is  a  California 
limited  partnership  organized  on 
February  17, 1988  pursuant  to  a  Limited 
Partnership  Agreement  among  MLMS 
Cancer,  as  General  Partner,  ML 
Technology,  the  Management  Company, 
the  KECALP  General  Partner  and 
Morgan  Stardey  Researdi  Ventures,  LP. 
("Morgan  Stanley  Research")  as  the 
Initial  Limited  Partners,  MLMS  Cancer 
is  a  California  corporation  organized  on 
February  8, 198&  The  stockholders  of 
MLMS  Cancer  are  ML  Technology,  the 
Management  Con^>any,  the  KECALP 
General  Partner  and  Morgan  Stanley 
Research. 

6.  ML/MS  Associates  has  entered  into 
a  series  of  contractual  arrangements 
with  IDEC  Pharmaceuticals  Corporation 
("IDEC")  for  the  research,  design, 
development  and  commercialization  of 
monoclonal  antibodies  for  the  treatment 
of  B-cell  lymphomas  and  leukemias. 


IDEC.  a  California  corporation  founded 
in  1986,  is  a  privately-held 
biotechnology  company  with  proprietary 
therapeutic  products  and  diagnostic 
services  for  a  broad  range  of  immune 
disorders.  The  contractual  arranger-ents 
between  ML/MS  Associates  and  IDEC 
are  the  following.  IDEC  has  licensed  to 
ML/MS  Associates  the  background 
technology  necessary  to  perform  the 
project  and  to  manufacture  the  products 
for  sale,  license  or  other  disposition. 
Under  the  Development  Agreement 
IDEC  will  use  its  best  efforts  to  earn,  out 
the  research  and  development  and 
clinical  testing  for  the  project  in 
accordance  with  the  Development  Plan 
and  Development  Budget  ML/MS 
Associates  has  agreed  to  make  certain 
payments  to  IDEC  ("Development 
Funds"),  as  discussed  further  below,  as 
consideration  for  the  ser\ices  performed 
under  the  Development  Agreement  ML/ 
MS  Associates  has  also  granted  IDEC  (•) 
an  option  to  enter  into  a  commercial 
joint  venture  with  ML/MS  Associates  to 
produce,  market  sell  and  commerciahze 
the  products  and  (ii)  a  further  option  to 
purchase,  if  the  option  referred  to  in  (i) 
above  is  exercised,  ML/MS  Associates" 
interest  in  the  joint  venture. 

7.  Under  the  Limited  Partnership 
Agreement,  each  partner  of  ML/MS 
Associates  is  to  make  quarterly  capi'.al 
contributions  to  ML/MS  Associates  as 
quarterly  installments  of  funds  become 
payable  by  ML/MS  Associates  to  IDEC 
imder  the  Development  Agreement  The 
Development  Agreement  provides  for 
aimual  installments  (1968-1991)  of  the 
Development  Funds.  The  installments 
will  differ  in  amount  and  may  be 
adjusted  if  the  actual  expenditures  differ 
from  the  budgeted  expenditures  under 
the  Development  Agreement  In  no 
event  however,  will  the  aggregate 
Development  Funds  paid  to  IDEC  by 
ML/MS  Associates  exceed  $11. 5  million. 
Each  partner's  share  of  the  quarterly 
installments  paid  by  ML/MS  Associates 
to  IDEC  will  be  based  upon  such 
parther's  pro  rata  interest  in  ML/MS 
Associates.  The  partners'  aggregate 
quarterly  capital  contributions  will  thus 
be  equal  in  amount  to  the  corresponding 
quarterly  installments  of  Development 
Funds  paid  to  IDEC  by  ML/MS 
Associates. 

8.  The  investment  opportunity  in  the 
research  and  development  project  with 
IDEC  was  brought  to  the  attention  of  the 
Nft.  Technology  General  Partner  during 
July  1987.  It  was  subsequently  brought  to 
the  attention  of  MLVP  II  and  KECALP 
by  a  member  of  the  Board  of  Directors  of 
Merrill  Lynch  R&D,  the  management 
company  of  ML  Technology.  The  MLVP 
II  Managing  General  Partner,  the  ML 
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Technology  General  Partner  and  the 
KECALP  General  Partner  separately 
evaluated  the  proposed  investments  in 
MLMS  Cancer  and  ML/MS  Associates 
and  independently  determined  to 
approve  aggregate  investments  of 
approximately  $4,500,000,  $4,000,000  and 
$300,000  for  MLVP  n,  ML  Technology 
and  KECALP,  respectively.  The 
inve&tment  decisions  were  made  solely 
on  the  basis  of  the  respective 
investment  objectives  and  policies  of 
MLVP  n,  ML  Technology  and  KECALP. 
On  approximately  January  14, 1988,  the 
structure  of  the  research  and 
development  project  with  IDEC  was 
determined  and  the  MLVP  II  Managing 
General  Partner,  the  ML  Technology 
Partner  and  the  KECALP  General 
Partner  approved  investments  of 
$440,000,  $407,000  and  $33,000. 
respectively,  in  MLMS  Cancer  (including 
$400,000,  $370,000  and  $30,000, 
respectively,  in  the  form  of  a  non- 
interest  bearing  demand  note  which  will 
roll  over  every  six  months);  investments 
of  $3,960,000,  $3,663,000  and  $297,000, 
respectively,  in  ML/MS  Associates;  and 
investments  of  $217,391.  $201,087  and 
$16,304.  respectively,  in  IDEC. 

9.  On  February  17. 1988.  ML 
Technology  acquired  370.000  shares  of 
common  stock,  no  par  value,  of  MLMS 
Cancer  ("MLMS  Cancer  Common 
Stock")  for  a  purchase  price  of  $.10  per 
share  or  $37,000,  paid  in  cash.  ML 
Technology  also  delivered  a  demand 
note  payable  to  MLMS  Cancer  in  the 
aggregate  principal  amont  of  $370,000. 
Lastly.  ML  Technology  acquired  a 
limited  partnership  interest  in  ML/MS 
Associates  for  an  agreed-upon  capital 
contribution  of  $3,663,000.  and  made  an 
initial  capital  contribution  of  ML/MS 
Associates  of  $166,500. 

10.  The  order  issued  in  ML  Venture 
Partners  I,  LP.,  et  aJ.,  Investment 
Company  Act  Release  No.  46525 
(September  7, 1988),  permits  MLVP  II  to 
co-invest  on  a  prospective  basis  with 
KECALP  in  transactions  otherwise 
prohibited  by  Sections  17(d)  and  57  of 
the  1940  Act.  The  order  does  not  grant 
prospective  relief,  however,  in 
connection  with  co-investment  by  ML 
Technology  and  MLVP  II.  nor  does  it 
grant  prospective  relief  with  respect  to 
principal  transactions  between  MLVP  n 
and  the  Management  Company  or 
between  KECALP  and  the  KECALP 
General  Partner.  Because  the 
investments  by  ML  Technology.  MLVP  II 
and  KECALP  could  not  be  made 
concurrently  without  the  relief  requested 
in  the  Application,  the  Management 
Company  agreed  to  acquire  the 
investments  on  behalf  of  MLVP  II,  and 
the  KECALP  General  Partner  agreed  to 


acquire  the  investments  on  behalf  of 
KECALP.  The  investments  would  be 
sold  to  MLVP  n  and  KECALP  at  the 
price  determined  as  described  below. 

11.  On  February  17, 1988.  the 
Management  Company  acquired  400.000 
shares  of  MLMS  Cancer  Common  Stock 
on  behalf  of  MLVP  II  for  a  purchase 
price  of  $.10  per  share  or  $40,000.  paid  in 
cash.  The  Management  Company  also 
delivered  a  demand  note  payable  to 
MLMS  Cancer  in  the  aggregate  principal 
amount  of  $400,000.  Lastly,  the 
Management  Company  acquired  a  34.4% 
limited  partnership  interest  in  ML/MS 
Associates  for  a  capital  contribution  of 
^,960,000  and  made  an  initial  capital 
contribution  of  $180,000. 

12.  On  February  17, 1988,  the  KECALP 
General  Partner  acquired  30,000  shares 
of  MLMS  Cancer  Common  Stock  for  a 
purchase  price  of  $.10  per  share  or 
$34)00,  paid  in  cash,  and  also  delivered  a 
demand  note  payable  to  MLMS  Cancer 
in  the  aggregate  principal  amount  of 
$30.00a  Lastly,  the  KECALP  General 
Partner  acquired  a  2.6%  limited 
partnership  interest  in  ML/MS 
Associates  for  a  capital  contribution  of 
$297,000  and  made  an  initial  capital 
contribution  of  $13,500. 

13.  The  terms  of  the  purchase  of 
MLMS  Cancer  Common  Stock  by  the 
KECALP  General  Partner,  ML 
Technology  and  the  Management 
Company  were  identical  in  all  respects 
other  than  the  number  of  shares 
purchased.  Similarly,  the  terms  of  the 
purchase  of  the  limited  partnership 
interest  in  ML/MS  Associates  by  the 
KECALP  General  Partner,  ML 
Technology  and  the  Management 
Company  were  identical  in  all  respects 
other  than  the  size  of  the  investment. 

14.  On  February  17, 1988,  Morgan 
Stanley  Research  acquired  300.000 
shares  of  MLMS  Cancer  Common  Stock 
for  a  purchase  price  of  $.10  per  share  or 
^.000,  paid  in  cash.  Morgan  Stanley 
Research  also  delivered  a  demand  note 
payable  to  MLMS  Cancer  in  the 
aggregate  principal  amoimt  of  $300,000. 
Lastly,  Morgan  Stanley  Research 
acquired  a  limited  partnership  interest 
in  ML/MS  Associates  for  a  capital 
contribution  of  $2,970,000,  and  made  an 
initial  capital  contribution  of  $135,000. 

15.  Pursuant  to  a  Warrant  Purchase 
Agreement  dated  as  of  February  17, 1988 
between  ML/MS  Associates  and  IDEC, 
ML/MS  Associates  purchased  warrants 
to  purchase  up  to  2,731,250  shares  of 
Series  F  Preferred  Stock  of  IDEC  for  an 
aggregate  purchase  price  of  $625,000 
("IDEC  Warrants").  The  IDEC  Warrants 
entitle  the  holder  to  purchase  shares  of 
fully  paid  and  non-assessable  Series  F 
Preferred  Stock,  par  value  $1.00  per 


share,  at  a  price  per  share  of  $2.90 
(subject  to  adjustment  for 
reorganization,  merger,  consolidation  or 
sale  of  assets)  on  or  before  February  17, 
1995  (such  shares  hereinafter,  "IDEC 
Warrant  Shares").  The  IDEC  Warrants 
were  issued  directly  to  the  limited 
partners  of  ML/MS  Associates  based  on 
their  pro  rata  interest  in  MLMS  Cancer 
and  ML/MS  Associates  as  follows:  ML 
Technology,  one  warrant  to  purchase 
878,750  IDEC  Warrant  Shares; 
Management  Company,  one  warrant  to 
purchase  950,000  IDEC  Warrant  Shares; 
the  KECALP  General  Partner,  one 
warrant  to  purchase  71,250  IDEC    - 
Warrant  Shares;  and  Morgan  Stanley 
Research,  one  warrent  to  purchase 
712,500  IDEC  Warrant  Shares.  On 
February  17, 1988,  ML  Technology,  the 
Management  Company,  the  KECALP 
General  Partner  and  Morgan  Stanley 
Research  made  cash  contributions  of 
$201,087,  $217,391,  $16,304  and  $163,043. 
respectively,  to  ML/MS  Associates  in 
full  payment  for  the  IDEC  Warrants. 

16.  The  Limited  Partnership 
Agreement  authorized  MLMS  Cancer  to 
admit  Merrill  Lynch  R&D  (or  its 
affiliates)  as  an  Additional  Limited 
Partner  until  September  30, 1988.  Upon 
admission,  the  Additional  Limited 
Partner  was  to  purchase  50.000  shares  of 
MLMS  Cancer  Common  Stock  for  an 
aggregate  purchase  price  of  $5,000  and 
to  deUver  a  demand  note  payable  to 
MLMS  Cancer  in  the  amoimt  of  $50,000. 
The  Additional  Limited  Partner  was  also 
to  make  a  $495,000  capital  contribution 
to  ML/MS  Associates.  In  addition,  the 
Warrant  Purchase  Agreement 
authorized  the  issuance  of  warrants  to 
purchase  118.750  IDEC  Warrant  Shares 
to  the  Additional  Limited  Partner  at  a 
date  no  later  than  Sepember  30, 1988. 
The  Limited  Partner  woidd  make  a  cash 
contribution  of  $27,174  to  ML/MS 
Associates  in  fidl  payment  for  the  IDRC 
Warrants.  On  September  10, 1988.  the 
ML  Technology  General  Partner 
approved  additional  investments  of 
$55,000.  $495,000  and  $27,174  by  ML 
Technololgy  in  MLMS  Cancer.  ML/MS 
Associates  and  IDEC  On  September  30, 
1988,  ML  Technology  acquired  the 
additional  investments  on  the  terms 
described  above. 

17.  The  purchase  price  to  be  paid  by 
MLVP  n  and  KECALP  to  the 
Management  Company  and  the  KECALP 
General  Partner,  respectively,  for  the 
investments  to  be  acquired  in  MLMS 
Cancer,  ML/MS  Associates  and  IDEC 
will  be  the  lower  of  (i)  the  fair  value  of 
the  investments  on  the  dates  each  of 
MLVP  n  and  KECALP  acquires  the 
MLMS  Cancer  Common  Stock,  limited 
partnership  interest  in  ML/MS 


Associates  and  IDEC  Warrants  (as 
determiend  in  good  faith  by  the  MLVP  Q 
Independent  General  Partners  and  the 
KECALP  General  Partner,  respectively) 
("Value")  or  (ii)  the  cost  to  the 
Management  Company  and  the  KECALP 
General  Partner,  respectively,  of 
purchasing  and  holding  the  investments 
("Cost").  With  respect  to  clause  (ii)  the 
Cost  shall  be  (a)  the  original  purchase 
prices  of  $404X»,  $3,960,000  and  $217,391 
paid  by  the  Management  Company  on 
February  17, 1988  for  the  investments  in 
MLMS  Cancer,  ML/MS  Associates  and 
IDEC,  respectively,  plus  the  $40,000 
payable  on  demand  by  the  Management 
Company  to  MLMS  Cancer,  plus 
carrying  costs  related  to  such 
investments  and  (b)  the  original 
purchase  price  of  $3,000,  $297,000  and 
$16,304  paid  by  the  KECALP  General 
Partner  on  February  17, 1988  for  the 
investments  in  MLMS  Cancer,  ML/MS 
Associates  and  IDEC.  respectively,  phis 
the  $30,000  payable  on  demand  by  the 
KECALP  General  Partner  to  MLMS 
Cancer,  plus  carrying  costs  related  to 
such  investments.  The  cost  shall 
therefore  equal  all  cash  payments  made 
by  the  Management  Company  and  the 
K£CALP  General  Partner,  respectively, 
to  MLMS  Cancer  and  ML/MS 
Associates,  the  obligation  to  make  any 
additional  capital  contributions  to  ML/ 
MS  Associates  and  the  balance  due 
under  the  demand  note  delivered  to 
MLMS  Cancer.  If  die  Value  is  greater 
than  the  obligation  remaining  to  make 
any  additional  capital  contributions  to 
ML/MS  Associates  plus  the  balance  due 
under  the  demand  note  ("Outstanding 
ObligaUons"),  MLVP  0  and  KECALP 
will  issue  the  Outstanding  Obligations 
and  wiU  simultaneously  make  a  cash 
payment  to  the  Management  Company 
and  the  KECALP  General  Partner, 
respectively,  equal  to  the  difference 
between  the  lesser  of  the  Cost  or  Value 
and  the  Outstanding  Obligations.  If  the 
Value  is  less  than  the  Outstanding 
Obligations,  MLVT II  and  KECALP  will 
still  assume  the  Outstanding 
Obligations;  however,  the  Management 
Company  and  the  KECALP  General 
Partner  will  simultaneously  make  a  cash 
payment  to  MLVP  II  and  KECALP, 
respectively,  equal  to  the  difference 
between  the  Outstanding  Obligations 
and  the  Value.  If  the  Value  is  equal  to 
the  Outstanding  Obligations,  MLVT  II 
and  KECALP  will  assume  the 
Outstanding  Obligations  and  neither 
MLVP  n  or  KECALP  nor  the 
Management  Company  or  the  KECALP 
General  Partner,  respectively,  will  make 
a  cash  payment.  KECALP  will  pay  no 
carrying  costs  in  respect  of  the  period 
prior  to  February  17, 1988,  the 


acquisition  date  of  the  respective 
purchases  by  the  KECALP  General 
Partner,  which  was  subsequent  to  the 
authorization  of  the  investment  by  the 
Board  of  Directors  of  the  KECALP 
General  Partner.  MLVP  n  will  pay  no 
carrying  costs  in  respect  of  the  period 
prior  to  May  4, 1988,  the  date  on  which 
the  Indepeiulent  General  Partners  of 
MLVP  n  were  notified  of  the  investment 
and  given  the  opportunity  to  object  to 
the  acquisition.  The  carrying  costs  will 
be  assessed  only  with  respect  to  (i)  the 
cash  payments  made  by  the 
Management  Company  and  the  KECALP 
General  Partner  for  the  MLMS  Cancer 
Common  Stock;  (ii)  payments  made  by 
the  Management  Company  and  the 
KECALP  General  Partner  under  the 
dem&nd  note;  (iii)  the  cash  contributions 
made  by  the  Management  Company  and 
the  KECALP  General  Partner  to  ML/MS 
Associates  for  the  IDEC  Warrants.  Such 
carrying  costs  will  accrue  with  respect 
to  each  such  contribution  or  payment  on 
the  date  such  contribution  or  payment  is 
made.  For  purposes  of  this  transaction, 
carrying  costs  consist  of  interest  charges 
computed  at  the  lower  of  (i)  the  prime 
conmierdal  lending  rate  charged  by 
Citibank,  N.A.  during  the  period  for 
which  carrying  costs  are  being  paid  or 
(ii)  the  effective  cost  of  borrowing  by 
ML  &  Co.  during  such  period.  The 
effective  cost  of  borrowings  by  ML  &  Co. 
is  its  actual  "Average  Cost  of  Funds," 
which  it  calculates  on  a  monthly  basis 
by  dividing  its  consolidated  financing 
expenses  by  the  total  amount  of 
borrowings  during  the  period. 

18.  The  purchase  by  MLVP  II  will  not 
be  consummated  unless  the  Independent 
General  Partners  of  MLVP  II  determine, 
following  the  issuance  of  the  order 
requested  in  the  application  and  prior  to 
the  acquisition  of  the  investments  from 
the  Management  Company,  that  the 
investments  continue  to  be  appropriate 
for  MLVP  U. 

Applicant's  Legal  Conclusions 

1.  The  relief  requested  undnr  sections 
17(b)  and  57(c)  is  justified  by  both  the 
terms  of  the  transaction  and  the  fact 
that  the  proposed  investments  are  not 
otherwise  available  to  MLVP  II  and 
KECALP.  The  MLVP  II  Managing 
General  Partner  and  the  members  of  the 
Board  of  Directors  of  the  KECALP 
General  Partner  are  sophisticated  and 
experienced  in  valuing  securities  and 
evaluating  financial  transactions 
generally,  and  have  reviewed  the 
proposed  investments  in  detail.  In  this 
regard,  the  MLVP  II  Managing  General 
Partner  and  the  members  of  the  Board  of 
Directors  of  the  KECALP  General 
Partner  considered  all  information 


deemed  relevant,  including  the  nature  of 
the  investments,  the  nature  of  the 
investments  by  affiliates  of  ML  &  Co.  in 
MLMS  Cancer.  ML/MS  Associates  and 
IDEC.  and  the  fairness  of  the  purchase 
prices  proposed  to  be  paid  bv  ML\T  II 
and  KECALP.  The  MLVP  II  Mar.agir^g 
General  Partner  and  the  KECALP 
Genera!  Partner  determined  that  the 
proposed  investments  by  MLVP  n  an  J 
KECALP  will  not  directly  or  indirectly 
benefit  entities  affiliated  with  ML  &  Co. 

2.  At  a  meeting  of  the  Board  of 
Directors  of  the  KECALP  General 
Partner  held  on  December  3, 198", 
KECALP's  investments  were  app.-pved 
after  consideration  of  each  of  the  factors 
set  forth  in  section  17(b).  At  a  meeting  of 
the  Independent  General  Partners  of 
MLVP  n  held  on  May  4. 1988.  ML\T  Us 
investments  were  approved  after 
consideration  of  each  of  the  factors  set 
forth  in  section  57(c).  MLVP  11  incurred 
no  contractual  obligation  to  make  the 
investments  prior  to  the  meeting  cf  the 
Independent  General  Pa-fliiers  on  Mav  4. 
1968.  The  MLVT  II  Independent  Genera! 
Partners  have  such  knowledge  in 
financial  and  business  matters  as  to  be 
capable  of  determining  whether  the 
investment  is  appropriate  for  KfLVT  I!. 
As  stated  above,  the  purchase  will  not 
be  consummated  unless  the  Independent 
General  Partners  of  MLVP  II  make  an 
additional  determination  that  the 
investment  continues  to  be  appropriate 
for  MLVP  n. 

3.  The  Independent  General  Partners 
of  MLVP  II  and  the  KEC.^LP  General 

Partner  considered  the  fact  that  the 

proposed  purchase  price  to  be  paid  by 
MLVP  II  and  KECALP  will  include 
carrying  costs  incurred  by  an  affiliated 
person  [i.e.,  the  Management  Company 
and  the  KECALP  General  Partner)  if  the 
fair  value  of  the  investments  at  the  time 
of  the  acquisition  is  determined  to  be 
more  than  the  sum  of  the  purchase  price 
plus  the  affiliates  carrying  cos's.  NfLVT 
II  and  KECALP  believe  that  it  is 
appropriate  for  the  purchase  pric?  paid 
for  a  portfolio  investment  to  reP.ect 
carrying  costs,  provided  that  the  valve 
of  the  investment  at  the  tine  of 
acquisition  exceeds  the  amount  of  the 
purchase  price  plus  carrying  costs.  Tne 
Applicants  submit  that  to  deny 
reimbursement  for  carrj-ing  costs  would 
result  in  a  further  and  unwarranted  loss 
to  the  Management  Company  or  the 
KECALP  General  Partner  and  would 
provide  a  disincentive  to  act  en  behalf 
of  MLVP  II  and  KECALP  in  the  future. 

4.  With  respect  to  the  investment  by 
MLVP  II.  the  MLVP  II  Managing  General 
Partner  will  render  its  written  opinion  as 
to  the  fair  value  of  the  investments  in 
MLMS  Cancer,  ML/MS  Associates  and 
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IDEC  on  the  date  the  investments  are 
proposed  to  be  acquired  by  MLVP  n. 
The  opinion  shall  discuss  each  of  the 
factors,  assumptions,  estimates  and 
projections  (collectively.  "Factors") 
considered  in  determining  fair  value. 
The  MLVP  II  Managiiig  General  Partner 
will  make  a  presentation  to  the 
Independent  General  Partners  of  MLVP 
II  as  to  the  basis  for  its  opinion.  The 
presentation  will  include  detailed 
information  as  to  each  Factor 
considered.  The  Independent  General 
Partners  of  MLVP  II  will  independently 
review  the  opinion  of  the  MLVP  II 
Managing  General  Partner  and  each 
Factor  considered.  On  the  basis  of  this 
review  and  such  other  information  as 
they  deem  necessary  or  appropriate,  the 
Independent  General  Partners  of  MLVP 
II  shall  determine  the  fair  value  of  the 
investments  in  MLMS  Cancer,  ML/MS 
Associates  and  IDEC  on  the  date  the 
investments  are  proposed  to  be  acquired 
by  MLVP  n.  Detailed  minutes,  which 
shall  at  minimum  specifically  discuss 
each  of  the  Factors  considered  and  the 
basis  for  any  action  taken,  shall  be  kept 
of  the  MLVP  n  Managing  General 
Partner's  opinion,  and  the  determination 
of  fair  value  by  the  Independent  General 
Partners  of  MLVP  II.  All  such  minutes, 
the  MLVP  n  Managing  General  Partner's 
opinion,  and  any  documents  considered 
or  reviewed  by  the  Independent  General 
Partners  of  MLVP  II,  shall  be  available 
for  inspection  by  the  Commission,or  its 
staff. 

5.  With  respect  to  the  investment  by 
KECALP.  representatives  of 
management  of  the  KECALP  General 
Partner  responsible  for  monitoring  the 
research  and  development  project  with 
IDEC  will  render  their  written  opinion 
as  to  the  fair  value  of  the  investments  in 
MLMS  Cancer,  ML/MS  Associates  and 
IDEC  on  the  date  the  investments  are 
proposed  to  be  aquired  by  KECALP.  The 
opinion  will  discuss  each  of  the  Factors 
considered  in  determining  fair  value. 
Such  individuals  will  make  a 
presentation  to  the  Board  of  Directors  of 
the  KECALP  General  Partner  as  to  the 
basis  for  their  opinion.  The  presentation 
will  include  detailed  information  as  to 
each  Factor  considered.  The  Board  of 
Directors  of  the  KECALP  General 
Partner  will  independently  review  the 
opinion  of  the  representatives  of 
management  of  the  KECALP  General 
Partner  and  each  Factor  considered.  On 
the  basis  of  this  review  and  such  other 
information  as  they  deem  necessary  or 
appropriate,  the  Board  of  Directors  of 
the  KECALP  General  Partner  shall 
determine  the  fair  value  of  the 
investments  in  MLMS  Cancer,  ML/MS 
Associates  and  IDEC  on  the  date  the 


investments  are  proposed  to  be  acquired 
by  KECALP.  Detailed  minutes,  which 
shall  at  minimum  specifically  discuss 
each  of  the  Factors  considered  and  the 
basis  for  any  action  taken,  shall  be  kept 
of  the  presentation  by  the 
representatives  of  management  of  the 
KECALP  General  Partner,  the  review  of 
their  opinion,  and  the  determination  of 
fair  value  of  the  investments  by  the 
Board  of  Directors  of  the  KECALP 
General  Partner.  All  such  minutes,  the 
opinion  of  representatives  of 
management  of  the  KECALP  General 
Partner,  and  any  documents  considered 
or  reviewed  by  the  Board  of  Directors  of 
the  KECALP  General  Partner,  shall  be 
available  for  inspection  by  the 
Commission  or  its  staff. 

6.  The  investments  are  not  otherwise 
available  for  purchase  by  MLVP  II  and 
KECALP.  The  MLVP  U  Managing 
General  Partner  and  the  KECALP 
General  Partner  have  approved  the 
investments  after  review  of  a 
considerable  number  of  possible 
investments  for  MLVP  II  and  KECALP. 

7.  The  KECALP  General  Partner 
believes  that  the  proposed  investments 
are  consistent  with  the  rationale 
underlying  the  establishment  of 
KECAIP  as  an  "employees'  securities 
company."  In  the  application  for 
exemptive  relief  granted  in  the  KECALP 
Exemptive  Order,  as  well  as  in 
KECALFs  prospectus,  it  was  indicated 
that  ML  &  Co.  and  its  affiliates  would  be 
involved  in  structiuing,  identifying  and 
investing  in  many  of  KECALP's  portfolio 
investments.  Similarly,  the  proposed 
investment  of  MLVP  II  is  consistent  with 
the  investment  objectives  of  MLVP  II 
and  the  kinds  of  transactions  in  which  it 
was  contemplated  MLVP  II  would 
participate. 

8.  With  respect  to  the  relief  requested 
pursuant  to  Rule  17d-l,  the  MLVP  II 
Managing  General  Partner,  the  ML 
Technology  General  Partner  and  the 
KECALP  General  Partner  reviewed  the 
proposed  investments.  The  MLVP  n 
Managing  General  Partner  and  the 
KECALP  General  Partner  determined 
that  such  investments  were  consistent 
vdth  MLVP  Us  and  KECALFs 
investment  objectives  of  seeking  long- 
term  capital  appreciation.  The  ML 
Technology  General  Partner  also 
determined  that  the  investments  were 
consistent  with  ML  Technology's 
investment  objectives.  The  MLVP  II 
Managing  General  Partner,  the  ML 
Technology  General  Partner  and  the 
KECALP  General  Partner  also 
determined  that  the  investments  would 
not  disadvantage  either  of  MLVP  II,  ML 
Technology  or  KECALP  in  making, 
maintaining  or  disposing  of  the 


investments.  In  reaching  such 
determinations,  the  MLVP  II  Managing 
General  Partner,  the  ML  Technology 
General  Parter  and  the  KECALP  General 
Partner  considered  several  factors, 
including  the  difference  in  the  amount 
proposed  to  be  invested  by  MLVP  n.  ML 
Technology  and  KECALP.  It  was 
recognized  that  the  terms  of  the 
purchases  by  MLVP  II,  ML  Technology 
and  KECALP  and  Merrill  Lynch  R&D  (or 
its  affiliate)  would  be  the  same  in  terms 
of  the  price  paid  per  share/limited 
partnership  interest.  With  respect  to  the 
different  capital  contributions  to  be 
made  by  MLVP  n,  ML  Technology  and 
KECALP,  however,  it  was  recognized 
that  MLVP  II,  ML  Technology  and 
KECALP  are  each  are  at  different  points 
in  their  investment  programs  and  have 
different  amounts  of  assets  available  for 
investment.  MLVP  II,  ML  Technology 
and  KECALP  believe  that  this  factor 
does  not  make  MLVP  II  or  ML 
Technology's  proposed  investments  any 
more  or  less  advantageous  than 
KECALFs  investments.  To  the  extent 
that  the  investments  prove  to  be 
successful.  MLVP  II.  ML  Technology  and 
KECALP  will  profit  equally  in 
proportion  to  their  respective 
investments. 

9.  In  both  the  KECALP  Exemptive 
Order  and  KECALFs  prospectus,  it  was 
indicated  that  affiliates  of  ML  &  Co. 
would  be  involved  in  identifying  and 
investing  in  many  of  KECALP's  portfolio 
investments.  The  prospectus  of  MLVP  II 
indicated  that  MLVP  II  may  be  a  co- 
investor  in  portfolio  companies  with 
affiliates  of  management.  Similarly,  the 
prospectus  of  ML  Technology  indicated 
that  ML  Technology  may  co-invest  in 
research  and  development  partnerships 
with  affiliates  of  management.  MLVP  II, 
ML  Technology  and  KECALP  thus 
submit  that  the  relief  requested  is 
consistent  with  the  piuposes  of  MLVP  II, 
ML  Technology  and  KECALP,  their 
stated  policies  and  the  disclosure  made 
to  prospective  investors.  Applicants  also 
believe  that  the  proposed  investments 
are  in  the  best  interest  of  MLVP  II,  ML 
Technology  and  KECALP. 

Applicants'  Conditions 

If  the  requested  order  is  granted. 
Applicants  agree  to  the  following 
conditions: 

1.  The  limited  partnership  interest  m 
ML/MS  Associates,  the  MLMS  Cancer 
Common  Stock  and  the  IDEC  Warrants 
will  be  acquired  by  KECALP  and  MLVP 
n,  respectively,  in  the  manner  and  on 
the  terms  described  above. 

2.  In  connection  with  the  deliberations 
and  determinations  by  the  Board  of 
Directors  of  the  KECALP  General 


Partner  regarding  KECALP's  proposed 
investments  in  the  limited  partnership 
interest  in  ML/MS  Associates,  MLMS 
Cancer  Common  Stock  and  IDEC 
Warrants,  appropriate  record-keeping 
will  be  maintained  and  made  available 
for  inspection  by  the  Commission  in 
accordance  with  the  KECALP 
Exemptive  Order  and  the  1940  Act. 

3.  In  connection  with  the  deliberations 
and  determinations  by  the  Independent 
General  Partners  of  MLVP  II  regarding 
the  valuation  of  MLVP's  proposed 
investments  in  ML/MS  Associates, 
MLMS  Cancer  Common  Stock  and  IDEC 
Warrants,  appropriate  record-keeping 
will  be  maintained  and  made  available 
for  inspection  by  the  Commission  upon 
request. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
lonathan  G.  Katz. 
Secretary. 

[FF  Doc.  8»-12777  Filed  5-26-89:  8:45  am) 
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Nova  Funds  Group;  Application  for 
Dorogistration 

May  19, 1989. 

agency:  Securities  and  Exchange 

Commission  ("SEC "). 

ACTION:  Notice  of  application  for 

deregistration  imder  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

Applicant-  Nova  Fimds  Group 
("Applicant"). 
Relevant  1940  Act  Section:  Section 

8(1). 
Summary  of  Application:  Applicant 

seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company 
under  the  1940  Act. 

Filing  Dates:  The  application  on  Form 
N-8F  was  filed  on  March  15, 1989.  An 
amendment  clarifying  and  confirming 
certain  points  regarding  expenses 
(summarized  below)  will  be  filed  during 
the  notice  period. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  die  request,  personnally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on  June 
12. 1989.  and  should  be  accompanied  by 
proof  of  service  on  the  Applicant,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  btate  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 


the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549; 
Applicant,  Nova  Funds  Group,  260 
Franklin  Street,  Boston.  Massachusetts 
02110. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Copeland,  Legal  Technician, 
(202)  272-3009,  or  Karen  L.  Skidmore, 
Branch  Chief,  (202)  272-3023,  (Office  of 
Investment  Comlpany  Regulation). 
SUPPLEMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representations 

1.  Applicant  is  a  business  trust 
organized  under  the  laws  of  the 
Commonwealth  of  Massachusetts. 
AppUcant  is  registered  imder  the  Act  as 
an  open-end,  diversified  management 
investment  company.  On  February  28, 
1980,  Applicant  filed  a  Notification  of 
Registration  pursuant  to  section  8(a)  of 
the  1940  Act  on  Form  N-8A.  On  the 
same  date.  Applicant  filed  a  registration 
statement  under  the  Securities  Act  of 
1933  on  Form  N-1  which  was  declared 
effective  on  May  27, 1980,  and  the  initial 
public  offering  commenced  immediately 
thereafter. 

2.  At  a  Special  Meeting  on  November 

18. 1988,  Applicant's  Board  of  Trustees 
('Trustees")  unanimously  authorized  the 
Merger  of  Applicant  into  National 
Telecommunications  and  Technology 
Fund.  Inc.  ('Teletech")  (811-3392),  a 
registered  open-end  diversified 
investment  company.  Applicant  filed  a 
Proxy  Statement  on  Form  N-14  with  the 
SEC  on  December  16, 1988.  On  February 

17. 1989,  Applicant's  sharehilders 
approved  the  Merger  by  a  63%  vote.  In 
connection  with  such  shareholder  vote, 
the  Apphcant  distributed  proxies  to 
shareholders  on  )anuary  18, 1989. 

3.  The  Trustees  recommended  the 
Merger  after  considering  the  following 
factors:  (a)  The  performance  of  the 
Applicant  in  comparison  to  other 
comparable  funds;  (b)  the  decreasing 
assets  of  the  Applicant;  (C)  the  inability 
to  obtain  a  large  distributor  of  mutual 
funds  to  distribute  the  Applicant's 
shares;  and  (d)  the  cost  of  operating  a 
small  mutual  hmd  and  the  attendant 
risks  associated  therewith. 

4.  As  of  Monday,  February  17, 1989 
("Valuation  Date"),  the  Applicant  had 
outstanding  555,623.110  shares  of 
beneficial  interest  of  Nova  Fund,  the  net 


asset  value  of  those  shar-is  combined 
was  $7,274,567.94  and  $13  09  per  share. 
On  Tuesday,  February  21, 1989 
(February  20  was  a  legal  hoiiday).  all  of 
the  portfolio  securities  of  Applicant 
were  transferred  to  Teletech  in 
connection  with  the  sale  of  assets.  The 
Applicant  merged  into  Teletech.  in  a 
share  for  share  exchange  whereby  each 
Shareholder  of  the  Applicant  received  a 
number  of  shares  of  Teletech  stock 
equal  to  the  number  of  shares  of 
AppUcant  owned  on  the  Valuation  Date. 
No  brokerage  commissions  or  fees  were 
paid. 

5.  Approximately  $90,000  was 
allocated  for  the  cost  of  the  Merger  of 
Applicant  into  Teletech  of  which  the 
Applicant  will  be  responsible  for 
approximately  $50,000.  The  Applicant 
retained  $68,576  in  cash  for  the  purpose 
of  liquidating  the  remaining  liabilities  of 
the  Applicant.  Applicant  to  date  has 
paid  out  $56,252.  This  cash  will  not  be 
invested  in  any  securities.  If  the 
Applicant's  liabilities  exceed  this 
amount.  Nova  Advisors,  Inc.  (the  Funds 
investment  adviser)  has  undertaken  to 
assume  those  HabiliUes.  If  instead  there 
are  funds  remaining  (which  Applicant 
does  not  expect),  either  shares  of 
Teletech  will  be  purchased  and 
distributed  pro  rata  to  former 
shareholders  of  the  Fund  or  a  cash 
dividend  will  be  paid  to  those 
shareholders. 

6.  On  February  21, 1989.  Applicant . 
filed  a  Termination  of  Declaration  of 
Trust  of  Nova  Funds  Group  with  the 
Commonwealth  of  Massachusetts, 
which  become  effective  on  that  date. 
Apphcant  has  no  shareholders,  assets  or 
liabilities.  Applicant  is  not  a  party  to 
any  htigation  or  administrative 
proceeding.  Applicant  is  not  engaged, 
nor  does  it  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  to  wind  up  its  affairs. 

7.  Applicant  is  current  on  its  requi.'^d 
filings,  including  its  N-SAR  filing  and 
will  make  all  final  filings  required  by  the 
Act.  For  the  Commission,  by  the 
Division  of  Investment  Management, 
under  delegated  authority. 

lonathan  G.  Katz, 

Secretary. 

[PR  Doc.  89-12778  Filed  5-26-89;  8:43  am) 
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Oppenheimer  Fund  Management,  Inc^ 
et  al.;  Notice  of  Application 

May  19. 1989. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 


23000 


Federal  Register  /  Vol.  54.  No.  102  /  Tuesday.  May  30.  1989  /  Notices 


Federal  Register  /  Vol.  54.  No.  102  /  Tuesday.  May  30,  1989  /  Notices 


23001 


ACTION:  Notice  of  application  for 
approval  of  offers  of  exchange  under  the 
Investment  Company  Act  of  1940  ("1940 
Act"). 

Applicants:  Oppenheimer  Cash 
Reserves,  Oppenheimer  Money  Market 
Fund,  Inc..  C>ppenheimer  New  York  Tax- 
Exempt  Cash  Reserves,  Oppenheimer 
Tax-Exempt  Cash  Reserves,  Centennial 
Government  Trust,  Centennial  Tax- 
Exempt  Trust,  Daily  Cash  Accumulation 
Fund,  Inc.  (together,  "Money  Market 
Funds");  Oppenheimer  Fund, 
Oppenheimer  Global  Fund, 
Oppenheimer  Time  Fund.  Oppenheimer 
Special  Fund,  Oppenheimer  Tax-Free 
Bond  Fund,  Oppenheimer  Directors 
Fund,  Oppenheimer  U.S.  Government 
Trust,  Oppenheimer  Ninety-Ten  Fund. 
Oppenheimer  Target  Fund, 
Oppenheimer  Regency  Fimd. 
Oppenheimer  Gold  &  Special  Minerals 
Fund,  Oppenheimer  Equity  Income 
Fund.  Oppenheimer  New  York  Tax- 
Exempt  Fund,  Oppenheimer  Asset 
Allocation  Fund,  Oppenheimer  Premium 
Income  Fund.  Opperiheimer  OTC  Fund, 
Oppenheimer  GNMA  Fund, 
Oppenheimer  Blue  Chip  Fund, 
Oppenheimer  High  Yield  Fund. 
Oppenheimer  Total  Return  Fund,  Inc.. 
Oppenheimer  Global  Bio-Tech  Fund 
(together.  "Loan  Funds")  (collectively. 
"Funds");  Oppenheimer  Fund 
Management.  Inc.  ("OFMI")  and 
Centennial  Capital  Corporation  ("CCC") 
(together,  "Distributors");  and  any  future 
funds  or  series  that  hold  themselves  out 
to  investors  as  related  companies  for 
purpose  of  investment  and  investor 
services  and  (i)  have  a  common 
investment  adviser  or  principal 
underwriter  with  the  Funds,  or  (ii)  have 
an  investment  adviser  or  principal 
underwriter  under  common  control  with 
the  investment  adviser  or  principal 
underwriter  of  the  Funds  ("Future 
Funds")  (the  Funds,  Distributors,  and 
Future  Funds  collectively  referred  to 
hereinafter  as  "Applicants"). 

Relevant  1940  Act  Sections:  Order 
requested  under  section  11(a)  of  the  1940 
Act. 

Summary  of  Application:  Applicants 
seek  an  order  approving  certain  offers  of 
exchange  among  the  Funds  and  Future 
Funds  on  a  basis  other  than  relative  net 
asset  value. 

Fjling  Date:  The  application  was  filed 
on  February  16, 1989,  and  amended  on 
May  19, 1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  the  SEC's  Secretary 
and  serving  Applicant  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 


requests  should  be  received  by  the  SEC 
by  5:30  p.m.  on  June  12, 1989,  and  should 
state  the  nature  of  the  requester's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Hearing  requests 
also  should  be  accompanied  by  proof  of 
service  on  the  Applicants  in  the  form  of 
affidavits  or.  for  lawyers,  certificates  of 
service.  Requests  for  notification  of  a 
hearing  may  be  made  by  writing  to  the 
SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  Washington,  DC  20549. 
Applicants.  Robert  G.  Galli.  Esq., 
Oppenheimer  Fund  Management.  Inc..  2 
World  Trade  Center,  New  York.  New 
York  10048-0669. 
FOR  FURTHER  INFORMATION  CONTACT 

Staff  Attorney  Cathey  Baker.  (202)  272- 
3033  or  Branch  Chief  Karen  L  Skidmore. 
(202)  272-3023  (Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
appUcation.  The  complete  application  is 
available  for  a  fee.  One  may  obtain  a 
copy  by  going  to  the  SEC's  Public 
Reference  Branch  or  by  telephoning  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicants'  Representations 

1.  Each  of  the  Funds  is  registered 
under  the  1940  Act  as  an  open-end 
management  investment  company. 
OFMI  acts  as  Distributor  for  all  the 
Funds,  with  the  exception  of  Daily  Cash 
Accumulation  Fund.  Inc..  Centennial 
Government  Trust  and  Centennial  Tax- 
Exempt  Trust,  for  which  CCC  acts  as 
Distributor. 

2.  Shares  of  the  Money  Market  Funds 
are  sold  at  net  asset  value  without  the 
imposition  of  a  sales  load.  Shares  of  the 
Load  Funds  are  sold  at  net  asset  value 
plus  a  sales  charge  ranging  from  4.75% 
of  the  offering  price  to  a  maximum  of 
8.50%  of  the  offering  price. 

3.  The  Applicants  seek  an  order  to 
permit  them  to  offer  to  exchange  certain 
shares  of  any  of  the  Money  Market 
Funds  for  shares  of  the  Load  Funds  on  a 
basis  other  than  the  relative  net  asset 
value  of  the  shares  at  the  time  of 
exchange. 

Applicants'  Conditions 

The  Applicants  agree  that  the 
following  may  be  made  conditions  to  the 
proposed  relief: 

1.  The  Applicants  will  comply  with 
the  provisions  of  proposed  rule  lla-3. 
Investment  Company  Act  Release  No. 
16504  (July  20, 1988),  53  FR  30299 
(August  11, 1988)  as  currently  proposed 
and  as  further  revised  and/or  adopted. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 

[FR  Doc.  89-12779  Filed  5-26-89;  8:45  am] 
HLUNG  CODE  MIO-OI-M 


[Rel.  No.  IC-16971;  812-7242] 

The  PNCG  Money  Market  Fund,  Inc.,  et 
al.;  Application 

May  19, 1989. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
approval  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  The  PNCG  Money  Market 
Fund.  Inc..  The  PNCG  Asset  Allocation 
Fund.  Inc..  The  PNCG  Growth  Fund. 
Inc..  The  PNCG  Equity  Fund,  Inc..  The 
PNCG  Income  Fund.  Inc..  The  PNCG 
U.S.  Government  Income  Fund.  Inc.,  The 
Oregon  Municipal  Bond  Fund,  Inc. 
(collectively,  the  "Funds"),  and  PNCGs 
Securities.  Inc. 

Relevant  1940  Act  Section:  Order 
requested  under  Section  11(a)  of  the 
1940  Act. 

Summary  of  Application:  Applicants 
request  an  order  approving  offers  of 
exchange,  involving  shares  of  registered 
open-end  management  investment 
companies,  on  a  basis  other  than 
relative  net  asset  value. 

Filing  Date:  The  application  was  filed 
on  February  14. 1989  and  was  amended 
on  April  11. 1989  and  May  19, 1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application,  or  ask  to 
be  notified  if  a  hearing  is  ordered.  Any 
request  should  be  in  writing  and  should 
be  received  by  the  SEC  by  5:30  p.m..  on 
June  13. 1989.  A  request  for  a  hearing 
should  state  the  natiu-e  of  the 
requestor's  interest,  the  reason  for  the 
request,  and  the  issues  contested.  Any 
person  requesting  a  hearing  should 
serve  Applicants  with  a  copy  of  the 
request,  either  personally  or  by  mail. 
The  hearing  request  should  then  be  sent 
to  the  Secretary  of  the  SEC.  together 
with  proof  of  service  on  Applicants  in 
the  form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  A  request  for 
notification  of  the  date  of  a  hearing  may 
be  made  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW..  Washington,  DC  20549. 
Funds.  One  Financial  Center.  121  SW 


Morrison  Street.  Suite  1425,  Portland. 
Oregon  97204.  PNCG  Securities,  Inc., 
One  Financial  Center.  121  SW  Morrison 
Street,  Suite  1410,  Portland,  Oregon 
97204. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  N.  Rubenstein,  Staff  Attorney,  at 
(202)  272-2847,  or  Stephanie  M.  Monaco, 
Branch  Chief,  at  (202)  272-3030  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  by  either  going  to  the 
SEC's  Public  Reference  Branch  or 
contacting  the  SEC's  commercial  copier 
at  (800)  231-3282  (in  Maryland  (301)  258- 
4300). 

Applicant's  Representatives 

1.  Each  Fund  is  registered  imder  the 
1940  Act  as  an  open-end  management 
investment  company,  and  together  they 
constitute  a  "group  of  investment 
companies"  as  that  term  is  defined  in 
revised  proposed  Rule  lla-3  under  the 
1940  Act.  Investment  Company  Act 
Release  No.  16504  (July  20. 1988),  53  FR 
30299  (Aug.  11. 1988). 

2.  Applicants  request  an  order  under 
section  11(a)  of  the  1940  Act  approving 
offers  of  exchange,  and  request  that  any 
investment  company  which  becomes 
part  of  the  Funds'  group  of  investment 
companies  also  be  permitted  to  rely  on 
any  order  issued  on  the  application, 
subject  to  compUance  with  all  of  the 
representations  and  conditions  in  the 
application. 

3.  Applicants  request  that  any  order 
be  applicable  only  to  exchanges  of 
shares  of  the  Fimds  or  any  o^er 
investment  company  that  becomes  part 
of  the  Funds'  group  of  investment 
companies.  The  exchange  offers  will 
comply  with  the  provisons  of  revised 
proposed  Rule  lla-3,  and  will  be 
modifed,  if  necessary,  to  be  consistent 
with  revised  proposed  Rule  lla-3  as  it 
may  be  reproposed.  amended  or 
adopted.  Applicants  acknowledge  that 
they  bear  the  burden  of  ensuring  that  the 
exchange  offer  complies  with  the 
foregoing  requirement. 

Applicants'  Condition 

Applicants  agree  that  any  order 
granted  on  the  application  will  be 
conditioned  on  the  following: 

1.  Applicants  will  comply  with  the 
provisions  of  revised  proposed  Rule 
lla-3  as  it  is  currently  proposed,  and  as 
it  may  be  reproposed,  adopted  or 
amended. 

2.  Applicants  will  obtain  an  amended 
order  prior  to  any  modification  of  the 
exchange  offer  in  a  manner  inconsistent 


with  the  provisions  of  revised  proposed 
Rule  lla-3.  as  it  is  currently  proposed, 
and  as  it  may  be  reproposed.  adopted  or 
amended. 

Apphcants  submit  that  granting  their 
request  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
lonathan  G.  Katz, 
Secretary. 

[FR  Doc.  89-12780  Filed  5-26-^9;  8:45  am) 
BILLING  COOC  S010-01-M 

[Release  No.  IC-16968;  812-7179] 

Quest  for  Value  Family  of  Funds  et 
al.;  Application 

May  19. 1989. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

approval  of  offers  of  exchange  under  the 

Investment  Company  Act  of  1940  (the 

"1940  Act"). 

Applicants:  Quest  For  Value  Family  of 
Funds  ("Company"),  Quest  for  Value 
Fund,  Inc.  ("QFV  Fund"),  Quest  For 
Value  Cash  Management  Trust  ("Cash 
Management"),  Quest  For  Value 
Distributors  ("Quest  Distributors"),  and 
Quest  for  Value  Advisors  ("Advisors") 
(collectively,  the  "Applicants ')  and 
future  investment  companies  and/or 
portfolios  for  which  Advisors  serves  as 
investment  adviser  (the  "Additional 
Funds"). 

Relevant  1940  Act  Section:  Order 
requested  under  section  11(a)  of  the  1940 
Act. 

Summary  of  Application:  Applicants 
seek  an  order  approving  certain  offers  of 
exchange  among  Funds  and  Additional 
Funds  on  a  basis  other  than  relative  net 
asset  value. 

Filing  Dates:  The  application  was 
filed  on  November  21. 1988.  and 
amended  on  March  13  and  May  19, 1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  imless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  the  SEC's  Secretary 
and  serving  Applicants  with  a  copy  of 
the  request,  personally  or  by  mail. 
Hearing  requests  should  be  received  by 
the  SEC  by  5:30  p.m.  on  June  12, 1989, 
and  should  state  the  nature  of  the 
requester's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Hearing  requests  also  should  be 
accompanied  by  proof  of  service  on  the 


Applicants  in  the  form  of  affidavits,  or 
for  lawyers,  certificates  of  service. 
Requests  for  notification  of  a  hearing 
may  be  made  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicants,  c/o  John  W.  Belash,  Esq., 
Gordon  Hurwitz  Butowsky  Weilzen 
Shalov'&  Wein,  101  Park  Avenue,  New 
York,  New  York  10178. 

FOR  FURTHER  INFORMATION  CONTACT: 

Staff  AUorney  F.cgina  Hamilion  (202) 
272-3024,  or  Branch  Chief  Karen  L. 
Skidmore  (202)  272-3023  (Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application.  The  complete  appHcation  is 
available  for  a  fee.  One  may  obtain  a 
copy  by  going  to  the  SEC's  Public 
Reference  Branch  or  by  telephoning  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicants'  Representations 

1.  The  Company.  QFV  Fund,  and  Cash 
Management  are  registered  open-end 
management  investment  companies.  The 
Company  ciurently  offers  shares  of  five 
series  to  investors:  the  Fixed  Income 
Portfolio,  the  Asset  Allocation  Portfolio, 
the  Small  Capitalization  Portfolio,  the 
U.S.  Government  High  income  Portfolio 
(each  a  "Loan  Fund."  and  together  with 
the  QFV  Fund,  the  "Loan  Funds'),  and 
Tax  Exempt  Money  Market  Portfolio  (a 
"No  Load  Fund."  and  together  with  Cash 
Management,  the  "No-Load  Funds") 
(each  series  of  the  Company.  QFV  Fund. 
and  Cash  Management,  a  "Fund,"  and 
collectively  the  "Funds"). 

2.  Advisors  is,  and  will  serve  as.  the 
investment  adviser  for  each  Fund  and 
Additional  Fund.  Quest  Distributors  is. 
and  will  serve  as.  the  principal 
distributor  for  each  Fund  and  Additional 
Fund. 

3.  Shares  of  the  Load  Funds  are  sold 
at  their  respective  current  net  asset 
values  plus  a  maximum  sales  charge  of 
4.50%  of  the  public  offering  price,  scaled 
down  at  various  breakpoints  to  no  sales 
charge  for  purchases  of  $4  million  or 
more.  Shares  of  the  No-Load  Funds  will 
be  sold  at  their  current  net  assut  values 
without  a  sales  charge. 

4.  Applicants  seek  an  order  to  permit 
them  to  offer  to  exchange  shares  of  the 
Funds  and  Additional  Funds  on  a  basis 
that  may  be  at  other  than  their 
respective  net  a.sset  values  ^t  the  tirr.e  nf 
the  exchange. 

Applicant's  Condition 

If  the  requested  order  is  granted. 
Applicants  agree  tl.at  the  Funds  and 
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Additional  Funds  will  comply  with  the 
provisions  of  the  revised  proposed  Rule 
lla-3.  Investment  Company  Act  Release 
No.  16504  (July  20. 1988),  53  FR  30299 
(Aug.  11, 1988),  as  currently  proposed 
and  as  further  revised  and/or  adopted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
looatfaan  G.  Kats, 
Secretary. 

[FR  Doc.  89-12781  Filed  5-28-89;  8:45  am) 
MUMQ  COW  eoKHn-M 


(R«(.  Na  IC-1696S;  811-53761 

The  Thoniton  Qroup,  Inc^  AppMcatton 
f  or  Deregietration 

May  19, 1989. 

AOENCV:  Securities  and  E^  change 
Commission  ("SEC"). 
action:  Notice  of  apphcation  for 
deregistration  under  the  Investment 
•  Company  Act  of  1940  (the  "1940  Act"). 


Applicant:  The  Thornton  Group,  Inc 
("Applicant"). 
Relevant  1940  Act  Section:  Section 

8(f). 
Summary  of  Application:  Applicant 

seeks  an  order  declaring  that  it  has 

ceased  to  be  an  investment  company 

under  the  1940  Act. 

Filing  Dates:  The  application  on  Form 
N-8F  was  filed  on  April  6. 1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  June 
12, 1989,  and  should  be  accompanied  by 
proof  of  service  on  the  Applicant,  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESS:  Secretary.  SEC.  450  5th  Street 
NW..  Washington.  DC  20549.  Applicant. 
P.O.  Box  2749.  San  Francisco.  California 
94126-2749. 

FOR  FURTHER  IMFORMATKH*  COMTACT: 
Patricia  Copeland.  Legal  Technician. 
(202)  272-3009,  or  Karen  Skidmore, 
Branch  Chief,  (202)  272-3023  (Office  of 
Investment  Company  Regulation). 
SUPPtSMENTARY  INFORMATION: 
Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 


Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  258-4300). 

Applicant's  Representatioiu 

1.  AppUcant  is  an  open-end 
diversified  management  investment 
company  incorporated  under  the  laws  of 
the  state  of  Maryland.  On  October  26. 
1987,  Applicant  filed  a  registration 
statement  on  Form  N-1  with  respect  to 
an  indefinite  niunber  of  shares  of  its 
common  stock.  The  registration 
statement  never  became  effective  and 
Applicant  has  never  made  any  offering 
of  its  securities,  public  or  private. 

2.  The  sole  shareholder  of  Applicant  is 
Thornton  &  Co..  Ltd..  who  invested  the 
initial  $100,000.  In  connection  with  the 
winding  up  of  Applicant's  affairs,  the 
sole  shareholder  will  redeem  all  of  its 
shares  at  net  asset  value.  The  assets  will 
be  invested  in  securities  until  they  are 
redeemed  by  the  sole  shareholder. 

3.  Upon  receipt  of  this  relief, 
Applicant  will  file  Articles  of 
Dissolution  with  the  state  of  Maryland. 
Applicant  has  no  debts  or  liabilities 
outstanding.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  engaged, 
nor  does  it  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  to  wind  up  its  affairs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
(PR  Doc.  89-12782  Filed  5-26-89;  8:45  am) 

BILUNO  COOE  tOKMI-H 


[Rel  No.  IC-16969;  812-72501 

U.S.T.  Master  Funds,  Inc^  et  al^ 
Application 

May  19, 1989. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

approval  of  offers  of  exchange  under  the 

Investment  Company  Act  of  1940  ("1940 

Act").  

Applicants:  U.S.T.  Master  Funds,  Inc.. 
U.S.T.  Master  Tax-Exempt  Funds.  Inc., 
and  U.S.T.  Securities,  Inc.  (the 
"Distributor")  (collectively,  the 
"Applicants"). 

Relevant  1940  Act  Sections:  Order 
requested  under  Section  11(a)  of  the 
1940  Act. 

Summary  of  Application:  Applicants 
seek  an  order  approving  certain  offers  of 
exchange,  involving  securities  or 
registered  open-end  investment 
companies,  on  a  basis  other  than 
relative  net  asset  value. 


Filing  Date:  The  application  was  filed 
on  February  21, 1989,  and  amended  on 
May  19, 1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  the  SEC's  Secretary 
and  serving  Applicants  with  a  copy  of 
the  request,  personally  or  by  mail. 
Hearing  requests  should  be  received  by 
the  SEC  by  5:30  p.m.  on  June  12, 1989. 
and  should  state  the  nature  of  the 
requester's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Hearing  requests  also  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  on  the  form  of  affidavits  or. 
lawyers,  certificates  of  service.  Requests 
for  notification  of  a  hearing  may  be 
made  by  writing  to  the  SEC's  Secretary. 
addresses:  Secretary,  SEC,  450  5th 
Street,  Washington,  DC  20549. 
Applicants,  126  High  Street,  Boston,  MA 
02110. 
FOR  further  INFORMATION  CONTACT. 

Staff  Attorney  Bibb  L.  Strench  (202)  272- 
2856  or  Branch  Chief  Karen  L.  Skidmore 
(202)  272-3023  (Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee.  One  may  obtain  a 
copy  by  going  to  the  SEC's  Public 
Reference  Branch  or  by  telephoning  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  252-4300). 

Applicants'  Representations 

1.  Applicants  consists  of  two  open- 
end  management  investment  companies 
registered  under  the  1940  Act  and  their 
distributor.  U.S.T.  Master  Funds,  Inc. 
currently  consists  of  the  Money  Fund 
and  the  Government  Money  Fund,  both 
no-load  portfolios,  and  the  Equity  Fund, 
the  Income  and  Growth  Fund,  the 
Managed  Income  Fund,  and  the 
International  Fund,  all  load  portfolios. 
U.S.T.  Master  Tax-Exempt  Funds,  Inc. 
currently  consists  of  the  Short-Term 
Fund,  a  no-load  portfolio,  and  the 
Intermediate-Term  Fund  and  the  Long- 
Term  Fund,  both  load  portfolios. 
Exemption  is  sought  on  behalf  of  the 
Distributor  and  each  present  and  future 
portfolio  of  U.S.T.  Master  Funds,  Inc. 
and  U.S.T.  Master  Tax-Exempt  Funds, 
Inc.  distributed  by  the  Distributor  (such 
present  and  future  no-load  and  load 
portfolios  collectively  referred  to  as  the 
"Portfolios"). 

2.  Shares  of  the  no-load  Portfolios  are 
sold  at  net  asset  value  without  a  sales 
charge.  Shares  of  the  load  PortfoHos  are 
offered  at  net  asset  value  plus  a  front- 
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end  sales  load.  None  of  the  Portfolios 
currently  charge  a  contingent  deferred 
sales  load  or  a  redemption  fee. 

3.  The  Applicants  seek  an  (xtler  to 
allow  the  exchange  of  shares  of  a 
Portfolio,  whether  load  or  no-load,  for 
shares  of  a  load  Portfolio  on  a  basis 
other  than  their  relative  net  asset  values 
per  share  at  die  time  of  the  exchange. 

Applicaiits'  Condition 

The  Applicants  agree  to  the  following 
condition: 

The  Applicants  will  comply  with  the 
provisions  of  proposed  rule  lla-3. 
Investment  Company  Act  Release  No. 
16504  Quly  20, 1988),  53  FR  30299 
(August  11, 1968)  as  currently  proposed 
and  as  further  revised  and/ or  adopted. 

For  the  C(Mniiu8sion.  by  the  Division  of 
Investment  Management  under  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  89-12783  Filed  5-26-89;  &-45  am) 

BILLING  COOE  S01(H>t-M 


[  ReiMM  No.  34-26853:  File  No.  SR-CSE- 
89-01] 

Self-Regulatory  Organizations; 
Proposed  Rule  Ctiange  by  the 
Cincinnati  Stocii  Exchange  Relating  to 
Guaranteed  Agency  Order  Executions 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  May  1, 1989,  the  Cinciimati 
Stock  Exchange  ("CSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Conunission"),  the 
proposed  Rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  &om  interested  persons. 

I.  Self-Regulatory  Oiganization's 
Statement  of  the  Terms  of  Substance  of 
the  Fn^Mtsed  Rule  Change. 

The  CSE  proposes  to  amend  Rule 
11.9(c)  so  as  to  permit  the  Exchange's 
Securities  Coounittee  to  assign  the 
obligation  of  guaranteeing  public  agency 
order  executions  to  one  Designated 
Dealer  in  new  National  Securities 
Trading  System  ("NSTS")  issue.  . 


11.  Self-Regulatory  Organizalion's 
Statement  Regarding  the  Proposed  Rule 
Change 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  CSE,  through  (NSTS),  guarantees 
the  execution  of  public  agency  market 
orders  up  to  2,099  shares  at  the  national 
best  bid  or  offer.  Because  NSTS  is  a 
multiple  market  maker  system,  the 
obligation  to  guarantee  agency  orders 
rotates  daily  among  Designated  Dealers 
("DDs")  in  issues  for  which  there  is 
more  than  one  such  dealer. 

In  order  to  improve  the  quality  of  its 
markets  and  to  achieve  broader 
coverage  of  issues  in  NSTS,  the 
Exchange  determined  that  it  was 
necessary  to  provide  an  incentive  for 
prospective  market  makers  to  become 
DDs  in  issues  not  yet  traded  in  NSTS. 
Therefore,  the  Exchange  adopted  a 
policy  which  permits  its  Securities 
Committee  to  authorize  a  requesting 
member  to  become  the  "primary"  OD  in 
any  issue  which  was  not  traded  in  NSTS 
as  of  September  9, 1988.  Primary  DD 
status  in  an  issue  entitles  a  member  to 
receive  all  of  the  guaranteed  portion  of 
all  public  agency  market  and 
marketable  limit  orders  even  if  other 
DDs  subsequently  become  registered  in 
that  issue.  The  guaranteed  portion  of  an 
order  is  equal  to  2,099  shares  minus  the 
number  of  shares  executed  in  NSTS 
against  any  agency  or  principal  interest 
including  interest  of  the  DD  of  the  day. 
priced  at  the  ITS  best  bid  or  offer  when 
the  order  enters  the  system. 

Before  he/she  can  be  registered  as  a 
primary  DD.  a  member  must  agree  to 
maintain  "competitive"  quotations 
throughout  the  trading  day.  Competitive 
is  defined  by  compliance  with  the 
following  spread  and  size  parameters: 


S0-$50 

$50-$100.. 


$100-$200 

Greater  than  $200 . 


No  more  than  Vi 

point 
No  more  tiian  % 

point 
No  more  than  1  point 
No  more  than  2  point 


"Active"  8tod(8 

No  less  than  500 

(defined  as  stocks 

shares  each  side 

which  trade  more 

than  5  million 

shares  per  month 

on  a  consohdated 

basis). 

Inactive  stocks 

No  less  than  200 

shares  each  side 

Exceptions  to  the  above  spread  and 
size  parameters  will  be  permitted  only 


during  unusual  market  conditions  or  as 
otherwise  allowed  by  an  Exchange 
official. 

The  purpose  of  the  proposed  Rale 
change  is  to  implement  the  above- 
described  modification  to  the 
Exchange's  stock  allocation  and  order 
execution  procedures. 

The  pr(q>osed  Rule  change-  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  facilitate 
transactions  in  securities  and  to  perfect 
the  mechanism  of  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition. 

The  Exchange  beheves  that  the 
proposed  Rule  change  will  not  impose 
any  burden  on  competition  which  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others. 

The  Exchange  solicited  comments  on 
the  proposed  Rule  change  from  other 
Intermarket  Trading  System  Participants 
and  received  comments  from  the 
Midwest  Stock  Exchange. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (t) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  persons,  other  than  those  that 


23004 


Federal  Regigter  /  Vol.  54,  No.  102  /  Tuesday,  May  30.  1989  /  Notices 


Federal  Register  /  Vol.  54,  No.  102  /  Tuesday,  May  30.  1989  /  Notices 


2300: 


may  be  withheld  from  the  public  in 
accordance  with  the  provisioiu  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CSE.  All 
submissions  should  refer  to  File  No.  SR- 
CSB-d»-01  and  should  be  submitted  by 
June  20, 1989. 

For  the  Conunission,  by  the  Division  of 
Marl(et  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katx, 

Secretary. 

Dated:  May  22. 1969. 
(FR  Doc.  89-12768  Filed  5-28-89: 8:45  am] 
MUJNa  coot  soio-ei-M 


(Ratoaae  No.  34-2MS4;  File  Na  SR-OTC- 
89-10] 

Self-Regulatory  Organization*; 
Depository  Trust  Company,  NoUca  of 
RHng  and  Immadiat*  Effactivsnass  of 
Proposed  Rule  Change  Relating  to 
Foes 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  May  9, 1989,  the  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fi'om  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

DTC  is  filing  herewith  the  following 
changes  in  the  fee  schedule  for  DTC 
services: 


Swvic* 

Fee 

Institutional     Delivery     (10) 

System: 

For    each    On-line    and 

S0.07  per  Kne  to 

CCF  Cumulative  Eligible 

broker  and 

Trade  Report '. 

dearinf)  agent. 

For  each  GCF  T+3  and 

$0.07  per  line  to 

T+4  Unaffirmed  Report. 

broker. 

'  CCF.  an  acronym,  retsfs  to  "computer  to  com- 
puter facility,"  a  mechanism  for  high  volume  DTC 
participants.  CCF  permits  participants  to  send  Irv 
structxjns  to  DTC  directly  from  participants'  comput- 
ers to  DTC's  computer. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission.  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change,  which  will  be  effective  for 
services  provided  after  April  30, 1989,  is 
to  recover  DTC's  costs  for  producing  the 
subject  ID  reports  which  have  been 
provided  free-of-charge  since  they  were 
first  developed  in  the  latter  part  of  1988. 

DTC  has  adopted  the  proposed  rule 
change  pursuant  to  section  17A(b)(3)(D) 
which  requires  clearing  agency  rules  to 
provide  for  the  equitable  allocation  of 
dues,  fees,  and  other  charges  among  its 
participants.  DTC  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Securities 
Exchange  Act  of  1934  and  the  rules  and 
regulations  thereimder  applicable  to 
DTC  because  the  fees  will  be  allocated 
more  equitably  among  DTC  Participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  have  not  been  solicited  or 
received  on  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 


necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
commimications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street  NW..  Washington,  DC. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  (SR-DTC- 
89-10)  and  should  be  submitted  by  June 
20, 1989. 

For  the  Commissioa  by  the  Division  of 
Mart(et  Regulation  pursuant  to  delegated 
authority. 

Jonatlian  G.  Katz, 

Secretary. 

Dated:  May  22, 1989. 
(FR  Doc.  89-12769  Filed  5-2&-B9;  8:45  am] 

BIUJNG  COOE  MtO-ei-M 


[34-26840;  OCC-89-031 

Self-Regulatory  Organizations; 
Options  Clearing  Corporation;  Order 
Approving  Proposed  Rule  Change 

May  19. 1989. 

On  March  1. 1989,  the  Options 
Clearing  Corporation  ("OCC")  filed  a 
proposed  rule  change  (SR-OCC-89-03) 
under  section  19(b)  of  the  Securities 
Exchange  Act  of  1934  ("Act").>  The 
proposal  increases  initial  and  minimum 
net  capital  requirements  imposed  by 
OCC  on  its  members.  To  reflect  these 
increases,  the  proposal  also  amends 
OCC's  early  warning  notice  requirement 
and  expands  OCC's  authority  to  restrict 
member  activities,  transactions. 


positions,  and  distributions.  The 
Commission  pubHshed  notice  of  the 
proposal  in  the  Federal  Register  on 
March  22, 1989.*  No  public  comments 
were  received.  For  the  reasons 
discussed  below,  the  Commissicm  is 
approving  the  proposal. 

I.  Description  of  the  Proposal 

As  noted  above,  the  proposal 
increases  OCCs  initial  and  minimum 
net  capital  requirements.*  Currently,  to 
become  an  OCC  member,  an  applicant 
must  have  initial  net  capital  equal  to  at 
least  $150,000.*  That  level  must  be 
maintained  by  the  applicant  for  the 
lesser  of  three  months  after  its 
admission  as  a  clearing  meml>er  or 
twelve  months  after  it  commenced  doing 
business  as  a  broker-dealer.  After 
which,  the  member  must  maintain 
minimum  net  capital  equal  to  at  least 
$100,00a*  Under  the  proposal  a 
member's  initial  net  capital  requirement 
would  be  increased  to  $1  million,  and  its 
minimum  net  capital  requirement  would 
be  increased  to  $750,000.* 

OCC  represents  that  nine  of  its 
approximately  170  clearing  members 
have  net  capital  less  than  $1  million.  Of 
those,  seven  have  net  capital  below 
S750,000.  Under  the  proposal,  members 
having  net  capital  below  $750,000  would 


■  See  Securities  Exchange  Act  Release  No.  26836 
(March  10. 1989).  54  FR  11855. 

*  Broker-dealers  also  must  meet  the  Commission's 
net  capital  requirement  under  Rule  15c3-l  under  the 
Act  [17  CFR  Z4ai5c3-1  (1988)).  Rule  15c3-l  requires 
brokers  and  dealers  to  maintain  net  capital  of  not 
l°ss  than  $25,000  and  a  ratio  of  aggregate 
indebtedness  [i.e.,  total  money  liabilities  of  a  broker 
or  dealer  arising  in  connection  with  its  transactions) 
to  net  capital  of  no  more  than  15  to  1,  or  under  the 
alternative  meLhods,  the  greater  of  $100,000  or  2 
percent  of  agg'  .jjate  debit  items.  See  Exhibit  A  to 
Rule  lSc3-3(a,  for  a  definition  of  "aggregate  debit 
item."  OCC  re;>resents  that  approximately  90 
percent  of  its  meml>ers  computer  their  net  capital 
under  the  alternative  method.  See  OCC  The  Backup 
System:  A  Special  Study  by  the  Margin  Committee 
SubcommitLee  (August  31, 19B8J  ("Backup  Study") 
Et20. 

*  See  OCC  Pule  301.  In  addition,  the  aggregate 
principal  amount  of  an  applicant's  satisfactory 
subordination  a^'eements  (other  than  such 
agreements  qualifying  as  equity  capital  under  Rule 
15c3-l(d]  urder  the  Act]  must  not  exceed  70  percent 
of  its  debt-equity  total.  Moreover,  an  applici.nt  must 
have  initial  net  capital  equal  to  at  least  5  percent  of 
its  aggregate  debit  items  or  12  V>  percent  of  its 
aggregate  indtbiedness. 

•  See  OCC  Rule  302.  If  2  percent  of  a  member's 
aggregate  debit  items  or  6%  percent  of  its  aggregate 
indebtedness  exceed  SlOO.OUO.  that  amount  equals 
the  member's  minimum  net  capital  requirement.  As 
de8crit>ed  abo.e,  under  the  proposal,  these 
alternatives  would  have  to  exceed  $750,000  to 
apply. 

•  Board  of  Trade  Clearing  Corporation,  members 
must  maintain  Sl.5-3.5  million  in  net  capital  if  they 
are  firms  and  $500,000  in  net  capital  if  they  are 
individuals.  Chicago  Mercantile  Exchange  clearing 
members  must  maintain  $15  million  in  net  capital. 
See  R.  Rutz,  Clearance,  Payment  and  Settlement 
Syslerrs  in  th>  Futures,  Options,  and  Stock  Markets 
(February  24, 1989)  at  16. 


have  12  months  from  the  date  of  this 
Order  to  bring  their  net  capital  level  to 
at  least  $750,000. 

The  proposal  also  increases  minimum 
net  capital  requirements  for  OCC's 
managing  clearuig  members.^  Currently, 
managing  clearing  members  must 
maintain  net  capital  equal  to  the  greater 
of  (1)  the  minimum  net  capital 
requirement  applicable  to  other  clearing 
members  or  (2)  the  sum  of  (A)  $300,000 
plus  (B)  $5a000  times  the  number  of 
managed  clearing  members  in  excess  of 
four.*  Under  the  proposal,  managing 
clearing  members  would  be  required  to 
maintain  net  capital  equal  to  the  greater 
of  (1)  the  proposed  minimum  net  capital 
requirement  applicable  to  other  clearing 
members  or  (2)  the  simi  of  (A)  $2  million 
plus  (B)  $100,000  times  the  number  of 
managed  clearing  members  in  excess  of 
four.  OCC  represents  that  all  seven  of  its 
managing  clearing  members  maintain 
net  capital  meeting  or  exceeding  these 
increased  levels.* 

OCC's  early  warning  notice  provision 
would  be  amended  to  reflect  increased 
net  capital  requirements.  Currently,  a 
member  must  notify  OCC  prior  to  3:00 
p.m.  (Central  Time)  the  following 
business  day  if  its  net  capital  falls 
below  $150,000.  •"  Under  the  proposal,  a 
member  would  be  required  to  give 
notice  if  its  net  capital  falls  below  $1 
million.** 

The  proposal  would  revise  OCC's 
authority  to  restrict  member  activities, 
transactions,  positions,  and  distributions 
to  reflect  increased  net  capital 
requirements.  Currently,  OCC  can 
restrict  a  member's  facilities 
management  activities,  transactions, 
and  positions  if  that  memlier's  net 


'  Under  OCC  Rule  309(a),  the  term  "managing 
clearing  member"  means  a  clearing  member  which 
provides  any  facilities  management  services  to  one 
or  more  other  clearing  members.  Accordmg  to  OCC 
managing  clearing  members  provide  "back  office- 
functions  for  other  clearing  members  not  having  the 
operational  capacity,  experience,  or  competence  to 
perform  such  functions. 

•  See  OCC  Rule  309(b). 

•  According  to  OCC,  manaj^ing  cl.'f.rins  mei^ber 
net  capital  ranges  from  $2.7  million  to  $200  million. 
Two  managing  clearing  members  have  less  than  $10 
million  in  net  capital  and  both  act  as  facilities 
managers  for  no  more  than  two  firms.  See  Backup 
Study,  supra  note  3.  at  21. 

">  See  OCC  Rule  303.  If  5  percent  of  a  members 
aggregate  debit  items  or  10  percent  of  its  aggregate 
indebtedness  exceed  $130,000.  that  amount  tnggcrs 
the  early  warning  notice  requirement.  As  noted 
above,  under  the  proposal,  these  alternatives  would 
have  to  exceed  $1  million  to  apply. 

' '  Under  the  proposal,  the  eariy  warning  notice 
requirement  would  apply  to  OCC's  Canadian 
clearing  members  if  their  net  free  capital  falls  below 
the  greater  of  (l)  $1  million  or  (2)  120  percent  of  the 
amobiit  of  net  free  capital  required  pursuant  to 
§  100.2  of  the  By-Laws  of  the  Investment  Dealers 
Association  of  Canada. 


capital  falls  below  S: 50.000. '*  Under  the 
proposal,  OCC  could  exercise  such 
authority  if  a  member's  net  capital  falls 
below  $1  million.  An  OCC  member  also 
cannot  maice  a  withdrawal  or  payment 
to  shareholders,  partners,  or  employees 
if  the  effect  of  the  withdrawal  or 
pajTnent  would  reduce  its  net  capital 
below  $150.000. »»  The  proposal  would 
prohibit  a  member  distribution  reducing 
its  net  capital  below $1  million.'* 

II.  OCC's  Rationale  for  the  Proposed 
Rule  Change 

OCC  believes  the  proposal  is 
consistent  with  the  purposes  and 
requirements  of  section  17A  of  the  Act. 
OCC  notes  that  its  current  net  capital 
requirements  do  not  reflect  dramatic 
increases  in  the  size,  complexity,  and 
volatility  of  the  options  marJcets.  or  the 
effects  of  inflation.  OCC  believes  the 
proposal  reflects  those  developments 
and  enhances  the  creditworthiness  of  its 
members  without  inhibiting  broad 
market  participant  access  to  OCC 
services. 

III.  Discussion 

The  Commission  beheves  the  proposal 
is  consistent  with  Section  17A  of  the  Act 
and  therefore  is  approving  the  proposal. 
Specifically,  the  Commission  believes 
the  proposal  is  designed  to  implement 
post-October  1987  market  break 
suggestions  that  clearing  agencies 
update  their  capital  requirements  to 
reflect  cturent  market  conditions, 
particularly  increased  market 
volatility."  The  pro]}osal  is  designed  to 
achieve  that  goal  without  inhibiting 
broad  market  participant  access  to  OCC 
services. 

In  its  market  break  report,  the 
Commission's  Division  of  Market 
Regulation  ("Division")  encouragtjd 
clearing  agencies  to  consider  increasing 
member  net  capital  requirements. 
Specifically,  the  Division  noted; 


'•  See  OCC  Rule  305  Interpretations  and  Poiides. 
OCC  also  may  exercise  such  au!hor.f\'  if  a  merrber's 
net  capital  falls  beiow  11  percent  of  the  sum  of  |i| 
the  deductions  from  such  clearing  member's  net 
worth  r»>quired  by  Rule  15c3-l  (c)(2)[\)(A|  and  [r] 
the  equity  required  by  Rule  lSc3-l(a|'6)(;iil.  or  U 
percent  of  the  sum  of  the  deductions  required  by 
Rulel5c3-l(a)l7)iri). 

' '  See  OCC  Rule  304  OCC  also  prohibits 
distributions  inconsistent  with  Rule  15c3-l  ur.der 
the  Act. 

'*  The  proposal  also  prohibits  dislributtons  by 
OCC  8  Ciiniidian  cleanng  members  that  reduce  thci,- 
nel  capital  beiow  the  greater  of  dltemalixes  (1)  and 
(2)  describfd  in  note  11. 

"  Sr-e  Division  of  Mjrkcl  Rej'jlation.  the  OcSober 
1987  Market  Break  (February  1988)  (  Markel  Brt>  Ji 
Report"),  and  Interim  Report  of  the  Working  Croi>p 
on  Fin<)nciai  Markets:  submitted  !u  the  Prtsi-Jenl  of 
the  United  5t.Hes  of  Anrnca  on  Mav  16. 1988 
(■  ■v\  orking  Croup  Report"'). 


'  15  U.S.C.  78s(a)  (1988). 
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In  light  of  the  failures  experienced  by  a 
number  of  clearing  member  customere  during 
the  marlcet  break  and  the  apparent  increased 
risk  caused  by  market  volatility,  clearing 
agencies  should  consider  strengthening  their 
member  net  capital  standards  or  instituting 
additional  financial  requirements.  .  .'* 

The  Division  believes  re-examination 
and  possible  strengthening  of  clearing 
agency  rules  establishing  member  net 
capital  requirement  would  serve  as  a 
further  layer  of  protection  against 
member  default. 

The  Interim  Report  of  the  Working 
Group  on  Financial  Markets  ("Working 
Group  Report")  made  a  similar 
recommendation."  The  Working  Group 
Report  noted  clearing  agency  progress  in 
evaluating  the  adequacy  of  broker- 
dealer  capital  and  specifically  cited 
OCC  plans  to  increase  member  net 
capital  requirements.  The  Working 
Group  also  encoiu'aged  the  Commission, 
clearing  agencies,  and  other  self- 
regulatory  organizations  to  continue 
evaluating  the  adequacy  of  broker- 
dealer  capital  and  finding  ways  to 
improve  existing  practices  and 
requirements.** 

Post  market  break  studies  also  suggest 
that  clearing  agencies  analyze  negative 
aspects  of  increased  member  net  capital 
requirements.  For  example,  the  Division 
cautions: 

Although  increased  capital  requirements 
for  clearing  members  could  strengthen 
clearing  member  financial  positions  and 
decrease  default  risk,  especially  during 
periods  of  high  market  volatility,  such 
requirements  also  would  have  other 
effects  *  •  *  (Ijncreased  clearing  agency 
requirements  could  decrease  the  number  of 
broker-dealers  eligible  for  clearing  agency 
membership  and  increase  costs  for  broker- 
dealerb  that  cannot  maintain  membership.'* 

The  Division  believes  clearing  agencies, 
in  adopting  increased  net  capital 
requirements,  should  strike  a  prudent 
balance  between  their  need  to  ensure 
member  creditworthiness  and  their 
responsibility  to  provide  broad  market 
participant  access  to  clearing  services. 


27. 


■*  See  Market  Break  RepoH.  supra  note  15.  at  10- 

'  See  Working  Group  Report,  supra  note  IS.  at 
15. 

'•  Id  Other  self-regulatory  organizations  have 
increased  their  net  capital  requirements  in  reponse 
lo  post  market  break  suggestions.  For  example,  on 
May  6. 1988.  the  Commission  approved,  on  an 
accelerated  basis,  a  New  York  Stock  Exchange 
(••^fVSF.'■)  proposal  increasing  minimum  net  capital 
requirements  for  NYSE  specialists.  See  Securities 
Exchange  Act  Release  No.  25677  (May  6. 1988).  53 
FR 17286. 

■*  See  Market  Break  Report,  supra  note  IS.  at 
1027.  The  Working  Croup  also  encouraged  OCC  to 
analyze  the  costs  and  beneRts  of  net  capital 
increases.  See  Working  Croup  Report  supra  note 
15.  at  IS. 


The  Commission  believes  the 
proposal,  consistent  with  post  market 
break  recommendations,  is  designed  to 
update  OCC  net  capital  requirements  to 
reflect  ciurent  market  conditions.  OCC 
net  capital  requirements  are  designed  to 
ensure  that  members  initially  and 
throughout  their  membership  have 
sufficient  liquid  assets  to  meet  their 
obligations  to  OCC.  OCC  has  never 
increased  these  requirements  despite 
inflation  *°  and  increased  market 
volume,  complexity,  and  volatility.  The 
Commission  beUeves  proposed  initial 
and  minimum  net  capital  requirement 
increases  are  designed  to  reflect  market 
developments  and  ensure  member 
creditworthiness  in  the  current  market 
environment.  The  Commission  further 
believes  proposed  increases  to  net 
capital  levels  triggering  OCC's  early 
warning  notice  requirement  and  OCC's 
authority  to  impose  restrictions  on 
members  are  commensiuate  with 
proposed  initial  and  minimum  net 
capital  requirement  increases  and 
thereby  are  designed  to  reflect  current 
market  conditions  and  facilitate 
effective  risk  management. 

The  Commission  also  believes  the 
proposal  would  not  inhibit  broad  market 
participant  access  to  OCC  services.  Few 
OCC  members  have  net  capital  below 
proposed  levels  [i.e.,  nine  out  of 
approximately  170).  They  would  be 
provided  12  months  from  the  date  of  this 
Order  to  achieve  the  proposed  minimtun 
net  capital  level,  a  period  of  time  OCC 
represents  as  necessary  to  avoid 
"serious  disruptions"  to  the  affairs  of 
those  members."  Given  the  small 
nimiber  of  OCC  members  currendy 
affected  by  the  proposed  increases  and 
the  amount  of  time  provided  to  meet 
increased  levels,  the  Commission 
believes  the  proposal  does  not  limit 
current  member  access  to  OCC  services. 


*»  OCC  represents  that  from  1973  to  1967. 
inflation  has  reduced  the  value  $150,000  ((XXTi 
current  initial  net  capital  requirement)  to  the  point 
that  $420,000  in  current  dollars  equals  $150,000  in 
1973  dollars.  See  Backup  Study,  supra  note  3.  at  21. 

*'  OCC  believes  meml>era  would  achieve  the 
proposed  minimum  net  capital  level  via  capital 
infusions  from  affiliates  or  reorganization.  See 
Securitie*  Exchange  Act  Release  No.  28630  (March 
16. 1968).  54  FR  11855.  The  Commission  notes  that 
NYSE  specialists  were  provided  30  days  to  meet 
NYSE's  proposed  net  capital  increases.  The 
Commission  believed  that  SO^day  period  was 
warranted.  t>ecause  NYSE's  proposal  was  in  interim 
measure  pending  completion  of  an  overall  review  of 
the  adequacy  of  existing  specialist  financial 
responsibility  requirements.  Morever,  only  one 
NYSE  specialist  had  net  capital  l)elow  proposed 
levels.  By  contrast.  OCC's  proposed  net  capital  - 
increases  are  not  an  interim  measure  but  are  in 
response  to  an  overall  review  of  its  backup  system. 
Furthermore,  as  noted  above,  nine  CX^C  members 
have  net  capital  below  the  proposed  increases.  See 
Securities  Exchange  Act  Release  No.  25677.  supra 
note  18. 


Statistics  reveal  that  most  potential 
OCC  applicants  also  would  not  be 
prohibited  access  by  the  increased  net 
capital  levels." 

IV  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the  Act  and,  in 
particular,  with  section  17A.  The 
Commission  believes  the  proposal  is 
designed  to  implement  post-October 
1987  market  break  suggestions  that 
clearing  agencies  update  their  net 
capital  requirements  to  reflect  current 
market  conditions.  The  Commission  also 
believes  the  proposal  is  designed  to 
achieve  that  goal  without  inhibiting 
broad  market  participant  access  to  OCC 
services. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)  of  the  Act,  that  the 
proposed  rule  change  (SR-OCC-69-03) 
be.  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3. 
lonatfaan  G.  Katz, 
Secretary. 
[FR  Doc.  89-12770  Filed  5-26-89;  8:45  am) 
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[ReiMM  No.  34-26861;  File  No.  SR-PHLX- 
69-18] 

Seif-Regulatoiy  OrganizatkNis; 
Propot«d  Ruto  Chang*  by  ttM 
PhilaiMphIa  Stock  Exchange,  Inc. 
Relating  to  Auttiorlzation  of  Foreign 
Currency  Opttona  Partlclpanta  To  Be 
Elected  to  ttie  Exchange'a  Board 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  March  31, 1989,  the 
Philadelphia  Stock  Exchange.  Inc. 
("Phbc"  or  "Exchange")  filed  with  Uie 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  U.  and  ID 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange, 
Inc.,  pursuant  to  Rule  19b-4,  hereby 
proposes  to  amend  sections  3-6, 3-7, 
and  4-1  of  its  By-Laws  to  permit  a 
foreign  ciurency  options  participant  to 


*>  See  Backup  Study,  supra  note  3.  at  21. 
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be  nominated  for  election  and,  if 
elected,  to  serve  as  a  member  of  the 
I%lx  Board  of  Governors. 

The  text  of  the  proposed  rule  change 
is  available  for  inspection  and  copying 
at  the  Commission's  Public  Reference 
Section,  450  5di  Sbeet  NW., 
Washington,  DC  and  at  the  Exchange. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  tot  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Imposed  Rule 
Change 

The  purpose  of  the  rule  change  is  to 
permit  a  foreign  currency  options 
participant  to  be  nominated  for  election, 
and  if  elected,  to  serve  as  a  member  of 
the  Phlx  Board  of  Governors.*  The 
approval  of  the  amended  By-Laws  as 
proposed  herein  by  the  Phlx  Board  of 
Governors  and  the  Exchange 
membership  in  a  special  election  ' 
conducted  March  13, 1989  recognizes  the 
contribution  of  the  foreign  currency 
options  program  to  the  Phlx.  It  should  be 
noted  that  at  present  fourteen  of  twenty- 
one  elected  broker-governors  are 
associated  with  participant 
organizations  and  the  Chairman  and 
both  Vice-Chairmen  of  the  Board  of 
Governors  also  are  affiliated  twith 
participant  organizations.'  The 


'  The  Exchange  proposes  to  amend  sections  3-6 
(a)  of  the  By-Laws,  which  sets  forth  requirements 
regarding  open  meetings  of  the  nominating 
committee,  recommendations  for  posiUons  on  the 
Board  and  notice  to  members  of  the  Exchange  of  the 
names  of  such  nominees,  to  provide  that  foreign 
currency  options  participants,  in  addition  to 
meml)er8,  general  partners  or  officers  of  member 
organizations,  may  make  recommendations  to  the 
Committee  as  to  candidates  for  positions  on  the 
Board. 

*  Section  4-1  of  the  By-Laws  provides  that  the 
Board  of  Ciovemora  shall  l>e  composed  of  the 
Chairman  of  the  Board  of  Governors:  two  Vice 
Chairmen  of  the  Board:  the  President  of  the 
Corporation:  and  not  more  than  28  Governors.  The 
Exdiange  proposes  to  amend  section  4-1  to  provide 
that  participants  may  serve  as  Governors.  In 
particular,  the  Exchange  proposes  to  amend  this 
Section  of  Article  IV  to  provide  that  at  least  9  of  the 
26  Governors  shall  be  members  or  participants  who 
are  primarily  engaged  in  business  on  the  Exchange 


proposed  By-law  amendments  are 
designed  to  provide  an  opporttmity  for 
representation  on  the  Phlx  Board  of 
Governors  of  a  person  associated  solely 
with  a  foreign  currency  options 
participant  organization.'  The  proposed 
amended  By-Laws  are  consistent  with 
section  6(b)(3)  of  the  Act  in  that  they 
will  provide  an  opportutiny  for  a 
balanced  representation  of  all 
constituencies  of  the  Exchange's  diverse 
membership  and  participants. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rtde  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statements  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to^e  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organizations  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(6)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
shoidd  be  disapproved. 


floor  or  general  partners,  executive  officers  or 
members  or  participants  associated  with  meml>er  or 
participant  organizations  primarily  engaged  in 
business  on  the  Exchange  floor.  Similarly,  the 
Exchange  proposes  to  emend  the  provisions  of  this 
Section  that  require  that  at  least  9  of  the  26 
Governors  shall  l>e  general  partners,  executive 
officers  or  members  associated  with  memt)er 
oranizations  which  conduct  a  non-member  public 
customer  business  to  include  participant 
organizations  which  conduct  such  public  customer 
business. 

'  The  proposed  amendments  to  section  3-6(c).  (e), 
and  (f)  and  section  3-7(a)  of  the  By-Laws  would 
apply  to  the  terms  set  forth  therein  to  foreign 
currency  options  participants.  In  particular,  sections 
3-6(c)  and  (e)  and  section  3-7(a)  provide  limitations 
on  the  nomination  of  a  person  for  a  position  on  the 
Board,  or  the  continuation  of  such  person  in  serving 
on  the  Board,  if  one  or  more  other  persons 
associated  with  his  participant  organization  would 
t>e  serving  on  the  Board  either  at  the  time  of 
commencement  of  liis  term  of  oHice  or  as  a  result  of 
a  merger,  consolidation  or  other  acquisition.  Section 
3-6(f}  requires  a  governor  to  resign  if  the  minimum 
number  of  governors  required  in  the  categories  of 
on-floor  or  ofl'-floor  governor  is  not  maintained 
because  of  a  governor's  change  in  participant 
organization  association. 


rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments. 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
commimications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatorT'  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  20. 1989. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  dele«aicd 
authority. 

fonatlian  G.  Katz, 

Secretory- 
Dated:  May  22. 1989. 

(FR  Doc  89-12771  Filed  S-28-89;  8:45  am] 
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[Release  No.  34-26656;  FHe  No.  SR-PHLX- 
66-36) 

Self -Regulatory-Organizations; 
Philadelphia  Stock  Exchange,  Inc^ 
Order  Approving  Proposed  Rule 
Ctiange  Relating  to  the  Creation  of  an 
Emergency  Committee 

On  November  10, 1988.  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phbc"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act")'  and  Rule  19b-4 
theretmder,*  a  proposed  rule  change  to 
adopt  new  Rule  98  establishing  an 
Emergency  Committee  ("Committee")  to 
determine  the  existence  of,  and  make 
decisions  during,  extraordinary  market 
conditions  or  other  emergencies.^  The 


'  15  U.£  C.  788(b)  (1)  (1982). 

»  17  CFR  240.19b-4  (1988). 

'  The  Phlx  has  represented  to  the  Commission 
that  "extraordinary  market  or  emergenc> 
conditions"  include,  among  other  conditions,  a 

CQnT,nii,.d 
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proposed  rule  authorizes  the 
Committee  *  to  take  any  action,  in  the 
event  of  such  an  emergency,  regarding: 
(1)  The  operation  of  PACE,  AUTOM. 
CENTRAMART  or  any  other  Exchange 
quotation,  transaction  reporting, 
execution,  order  routing  or  other  system 
or  facihty;  (2)  operation  of.  and  trading 
on.  any  Exchange  floor  (3)  trading  in 
any  securities  traded  on  the  Exchange; 
and  (4)  the  operation  of  members'  or 
member  organizations'  offices  or 
systems.*  Lf  the  Committee  determines 
that  an  emergency  exists  and  takes 
action,  a  report  on  the  matter  will  be 
submitted  to  the  Commission  and  to  the 
Phlx  Board  of  Governors. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
26672  (March  28. 1989),  54  FR 13797 
(April  5. 1989).  No  comments  were 
received  on  the  proposal. 

The  Exchange  stated  that  the  purpose 
of  proposed  rule  change  is  to  establish  a 
regular  procedure  for  Phlx  to  take  the 
necessary  and  appropriate  action  to 
respond  to  extraordinary  market 
conditions  or  other  emergencies. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6(b)(5)*  and  the 
rules  and  regulations  thereunder.  The 
exchange's  proposal,  which  provides  the 
Phlx  with  the  necessary  flexibility  to 
deal  with  extraordinary  market 
conditions,  is  designed  to  foster 


declaration  of  war.  a  presidential  assassination,  an 
electrical  black-out  or  events  such  as  the  October 
1987  market  break  or  other  highly  volatile  trading 
conditions  that  prompt  intervention  for  the  market's 
continued  efficient  operation.  See  letter  from 
William  W.  Uchimolo.  General  Counsel.  Phlx,  to 
Sharon  L  Itkin,  Staff  Attorney.  Commission,  dated 
March  15. 1989  ("letter"). 

•  The  Committee  would  consist  of  the  Phlx 
Chairman  and  President  and  the  Chairmen  of  the 
Floor  Procedure.  Options,  and  Foreign  Currency 
Option  Committees. 

»  The  Committee  may  use  its  emergency  power 
regarding  the  operation  of  member  organizations' 
offices  or  systems  in  connection  with  the  operation 
of  the  Exchange's  PACE  and  AUTOM  systems.  For 
example,  the  Exchange  may  request  retail  member 
firms  to  reprogram  their  systems  to  route  all  orders 
to  these  Exchange  systems  on  a  manual  basis  as 
opposed  to  an  automated  execution  basis  in  limes 
of  extreme  market  price  volatility.  Moreover,  the 
Phlx  has  noted  that  it  is  the  designated  examining 
aulhonty  for  sole  Phlx  member  broker-dealers  and 
has  established  a  series  of  rules  governing  books, 
recui  Js  and  retail  customer  account  responsibilities 
to  govern  such  firms.  Accordingly,  the  Exchange 
believes  that  it  has  the  regulatory  responsibility  to 
assure  the  existence  of  iu  emergency  authority  over 
such  members'  offices  or  systems  during  emergency 
conditions.  See  letter  supra  note  3. 
•  l.S  use.  78f(b)(,S)  (1982). 


cooperation  and  coordination  with 
persons  engaged  in  regulating 
transactions  in  securities  and  to  protect 
investors  and  the  public  interest.  More 
specifically,  in  the  event  that 
extraordinary  market  conditions 
necessitate  the  exercise  of  the 
Committee's  emergency  powers,  the 
Exchange  has  represented  to  the 
Commission  that  it  will  coordinate  any 
exercise  of  its  emergency  authority  with 
all  self-regulatory  organizations  that 
might  be  impacted  by  such  actions.''  In 
addition,  the  Committee  will  prepare  a 
report  of  the  emergency  condition  and 
the  Committee  action  taken  and  submit 
it  promptly  to  the  Phbt  Board  of 
Governors  and  the  Commission. 
Furthermore,  the  Exchange  has 
committed  to  using  its  best  efforts  to 
consult  with  the  Commission  or  its  staff 
prior  to  taking  any  such  action,  and  will 
promptly  file  notice  of  any 
consummated  actions  with  the 
Commission  pursuant  to  section 
19(b)(3)(A)  of  the  Exchange  Act."  These 
requirements  should  assure  that  the 
Committee  will  give  careful 
consideration  to  all  appropriate  factors 
before  using  its  authority  granted  under 
proposed  new  Rule  98. 

//  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.*  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of  the 

Market  Regulation,  pursuant  to  delegated 

authority.'" 

Jonathan  G.  Katz. 

Secretory- 
Dated:  May  22, 1989. 

[FR  Doc.  8&-12772  Filed  5-26-89;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  ttie  Week  Ended  May 
19, 1989 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 


'  See  letter  supra  note  3. 

•  See  letter  supra  note  3.  In  particular  trading 
contexts,  however,  the  Commission  notes  that  a 
section  19(b)(3|(A)  filing  would  not  be  necessary 
[i.e.  trading  halts  ordered  for  short  periods  of  time), 
in  contrast,  if  a  system  were  required  to  be  closed, 
as  experienced  during  October  1987.  a  section 
19(b)(3)(A)  filing  would  be  essential. 

•  15  use.  78s(b)(2)  (1982). 

'»  17  CFR  200.30-3(8)112)  (1988). 


Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  46300 

Date  Filed:  May  18, 1989 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  15, 1989 

Description:  Application  of  Northwest 
Airlines,  Inc.  pursuant  to  Section  401 
of  the  Act  and  Subpart  Q  of  the  Rules 
of  Practice  applies  for  an  amendment 
of  its  certificate  of  public  convenience 
and  necessity  for  Route  179  or  a  new 
certificate  authorizing  it  to  provide 
non-stop  service  between  the  United 
States  and  Italy 

Docket  No.  46301 

Date  Filed:  May  18. 1989 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  1, 1989 

Description:  Application  of  American 
Airlines.  Inc.  pursuant  to  Section  401 
of  the  Act  and  Subpart  Q  of  the  Rules 
of  Practice  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  service  between  Chicago, 
Illinois,  and  Tokyo.  Japan 

Docket  No.  46303 

Date  Filed:  May  18. 1989 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  15. 1989 

Description:  Joint  Application  of 
American  Airlines.  Inc.  and 
Continental  Airlines,  Inc.  pursuant  to 
Section  401  of  the  Act  and  Subpart  Q 
of  the  Rules  of  Practice  applies  for  the 
transfer  to  American  of  Continental's 
certificate  of  public  convenience  and 
necessity  for  Route  470  (Houston/ 
Dallas/Ft.  Worth.  Texas-Calgary/ 
Edmonton,  Alberta,  Canada- 
Anchorage/Fairbanks,  Alaska) 

Docket  No.  46306 

Date  Filed:  May  19, 1989 

Due  Date  for  Answers,  Conforming 

Applications,  or  Motion  to  Modify 

Scope:  June  16, 1989 
Description:  Application  of  Tempus  Air 
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-     Ltd.  pursuant  to  Section  402  of  the  Act 
and  Subpart  Q  of  the  Rules  of  Practice 
applies  for  the  issuance  of  a  foreign 
air  carrier  permit  to  authorize 
scheduled  air  transportation  of 
passengers  and  cargo  between 
Kenora.  Ontario,  Canada  and 
Minneapolis-St.  Paul,  Minnesota. 

PhylUs  T.  Kaylor. 

Chief.  Documentary  Services  Division. 

[FR  Doc.  69-12680  Filed  5-26-89;  8:45  am] 
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Federal  Highway  Administration 

Environmental  Impact  Statement; 
Berks  County,  Pennsylvania 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Berks  County,  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Philibert  A.  Ouellet,  District 

Engineer,  Federal  Highway 

Administration.  228  Walnut  Street. 

P.O.  Box  1086.  Harrisburg, 

Pennsylvania  17108-1088.  Telephone 

(717)  782-3461 
or 
Mr.  Jack  Porter,  Project  Manager, 

Pennsylvania  Department  of 

Transportation.  District  5-0, 1713 

Lehigh  Street,  Allentown, 

Pennsylvania  18105,  Telephone:  (717) 

821-4100. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Pennsylvania  Department  of 
Transportation  (PeimDOT)  and  Berks 
County,  will  prepare  an  Environmental 
Impact  Statement  (EIS)  on  a  proposal  to 
extend  Park  Road  (SR  3019)  from  its 
current  terminus  at  the  Warren  Street 
Bypass  (US  422)  in  Wyomissing 
Borough,  one-half  mile  west  of  Reading, 
one  and  one-half  miles  in  a 
northwesterly  direction  to  the  current 
(southwestern)  terminus  of  the  Outer 
Bj-pass  (SR  3055)  in  Spring  Township. 
f        The  proposed  study  for  the  1.5  mile 
project  includes  an  engineering  and 
environmental  evaluation  of  a  limited 
access  and  controlled  access  facility 
design,  as  well  as  various  interchange 
configurations  at  the  project  terminii. 
The  project  will  complete  a  missing  link 
in  the  regional  transportation  system 
and  will  provide  needed  access  to  a 
rapidly  developing  area  of  Berks 
County. 

Initially  four  corridor  alternatives  will 
be  evaluated  in  addition  to  the  No-Build 


Alternative  in  a  preliminary  alternatives 
analysis.  Other  corridors,  if  any,  that  are 
recommended  by  the  review  agencies 
will  also  be  studied.  The  most  feasible 
a!ternative(s)  will  then  be  evaluated  for 
being  carried  into  the  EIS  Study  phase. 

These  alternatives  will  be  studied  in 
detail,  and  their  impacts  to  the 
environment  will  be  assessed  as  they 
relate  to  the  areas  of  air  quality,  noise, 
historical  and  archaeological  resources, 
traffic/transportation/energy,  water 
resources,  socioeconomic,  land  use, 
terrestrial  ecology,  water  quality  and 
acquatic  biota,  farmlands  evaluation, 
floodplain  and  flood  hazard,  wetlands, 
visual  resources,  soils  and  erosion 
analysis,  mtmicipal,  industrial  and 
hazardous  waste  facilities,  and 
construction  impacts.  In  addition,  the 
EIS  will  contain  a  cost  analysis  of  the 
various  alternatives,  preliminary 
engineering  information  and 
documentation  of  the  public  and  agency 
consultation  and  coordination  process. 

Letters  describing  the  proposed  action 
and  the  Scope  of  Studies  soliciting 
comments  will  be  sent  to  appropriate 
Federal,  State  and  local  agencies,  and  to 
private  organizations  and  citizens  who 
express  interest  in  the  proposal.  Scoping 
meetings  are  planned  with  the  agencies 
during  the  spring  of  1989  and  public 
meetings  will  be  held  in  the  project  area 
during  the  spring  and  summer  of  1989. 
Public  notices  of  the  date,  time  and 
place  of  these  meetings,  and  also  of  any 
required  pubHc  hearings,  will  be 
provided  in  the  local  newspapers.  Public 
involvement  and  interagency 
coordination  will  be  maintained 
throughout  the  development  of  the  EIS. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  that  all  significant  issues 
are  identified,  comments  or  questions 
concerning  this  action  and  the  EIS 
should  be  directed  to  the  FHWA  or 
PennDOT  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.205,  Highway  Research, 
Planning  and  Construction  and  the  provision's 
of  Executive  Order  12372,  Intergovernmental 
Review  of  Federal  Programs,  regarding  State 
and  Local  Review  of  Federal  and  Federally 
Assisted  Programs  and  Projects  to  this 
Program) 

Issued  on  May  9, 1939. 

George  L  Hannon. 

As.-iistjnf  Division  .'Administrator.  Federal 
High  way  .Administration. 

[FR  Doc.  89-12762  Filed  5-26-89;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  IP89-03,  Notice  11 

Volvo  Cars  of  North  America;  Receipt 
of  Petition  for  Determination  of 
Inconsequential  Noncompliance 

Vclvo  Cars  of  North  America  of 
Rockleigh,  New  Jersey,  has  petitioned  to 
be  exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safely  Act  (15 
U.S.C.  1381  et  seq.]  for  an  apparent 
noncompliance  with  49  CFR  571.110. 
Motor  Vehicle  Safety  Standard  No.  110. 
Tire  Selection  and  Rims,  on  the  basis 
that  it  is  inconsequential  as  it  relates  to 
motor  vehicle  safety. 

This  Notice  of  receipt  of  a  petition  is 
published  under  Section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  jud^ent  concerning  the 
merits  of  the  petition. 

Paragraphs  S4.3  (c)  and  (d)  of  Federal 
Motor  Vehicle  Safety  Standard  No.  110, 
Tire  Selection  and  Rims,  require  that: 

A  placard  be  permanently  affixed  to  the 
glove  compartment  door  or  an  equally 
accessible  location  which  displays  the 
vehicle  manufacturer's  recommended  cold 
tire  inflation  pressure  for  maximum  loaded 
vehicle  weight  and  subject  to  the  limitations 
of  S4.3.1,  for  any  other  manufacturer- 
specified  vehicle  loading  condition;  and 

Vehicle  manufacturer's  recommended  tire 
size  designation. 

Volvo  stated  that  the  tire  placards  on 
the  Volvo  764  (Sedan)  and  765  (Wagon) 
specified  the  cold  tire  inflation  pressure 
as  40  PSI  for  a  "Special  Spare"  tire, 
which  comes  on  a  4.5'  X  15'  size  wheel. 
However,  due  to  equipment  availability 
difficulties,  the  spare  tires  used  in  285  of 
the  above  mentioned  vehicles  were 
normal  road  tires  that  come  on  6'  X  15' 
alloy  road  wheels.  The  cold  infiation 
pressure  specified  for  these  tires  is  36 
PSI.  Therefore,  Volvo  is  in 
noncompliance  with  Standard  No.  110 
because  the  cold  inflation  pressure  and 
the  tire  size  designation  specified  for  the 
special  spare  tires  on  the  tire  placards 
does  n..X  correspond  with  the  spare  tires 
used  in  the  285  Volvo  760  CLE's  and  760 
Turbos. 

Volvo  supports  its  petition  for 
inconsequential  noncompliance  with  the 
following: 

First  of  all,  most  persons  who  begin  to 
inflate  a  lire  look  to  the  tire  sidewall  for 
recoinmer.d.^d  tire  ir.ridtion  pressures.  In  this 
event,  the  person  driving  a  vehicle  with  a 
normal  size  tire  as  a  spare  would  pro;>criv 
inflate  the  tire  to  36  PSI.  as  indicated  on  the 
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sidewall.  Wb  believe  the  likelihood  of 
incorrect  inflation  to  be  insignificant. 

Should  a  person  refer  to  the  tire  label,  or 
owners  manual,  which  references  the  tire 
label,  for  inflation  pressures,  it  is  remotely 
possible  the  person  might  inflate  the  normal 
tire  to  40  PSI. 

However,  if  the  normal  tire  is  inflated  to  40 
PSI.  the  load  rating  for  the  tiie  would  not  be 
exceeded. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  on  the  petition  of  Volvo  Cars 
of  North  America  described  above. 
Comments  shoitld  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  Room  5109, 400 
Seventh  Street  SW..  Washington.  DC 
20590.  It  is  requested  but  not  required 
that  five  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closiiig  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  Notice  vnll  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

May  24. 1989. 
Barry  Feliice, 

Associate  Administrator,  for  Rulemaking. 
|FR  Doc.  89-12726  Filed  5-26-89;  8:45  am] 
■iLUNO  CODE  «aio-sa-« 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Colloction 
RequirMnonts  Sulxnittod  to  0MB  for 
Rtview 

Date:  May  2. 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L.  96-511.  Copies  of  the 
submission(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0115. 
Form  Number  1099-MlSC. 
Type  of  Review:  Extension. 
Title:  Statement  for  Recipients  of 
Miscellaneous  Income. 


Description:  Form  1099-MISC  is  used 
by  payers  to  report  payments  of  $600  or 
more  of  rents,  prizes  and  awards,  fishing 
boat  proceeds,  medical  and  health  care 
payments,  nonemployee  compensation, 
and  crop  Insurance  proceeds,  $10  or 
more  of  royalties,  emy  amount  of  certain 
substitute  payments,  golden  parachute 
payments,  and  an  indication  of  direct 
sales  of  $5,000  or  more. 

Respondents:  Individuals  or 
households,  State  or  local  governments. 
Farms,  Businesses  or  other  for-profit. 
Federal  agencies  or  employees,  Non- 
profit institutions*  SmaU  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
3,677.937. 

Estimated  Burden  Hours  Per 
Response:  13  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
10,511,570  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue 
NW..  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
[FR  Doc.  89-12727  Filed  5-26-89;  8:45  amj 
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Public  information  CoHoction 
R«quirem«nt«  Submitttd  to  OMB  for 
Roview. 

Date:  May  23, 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  of  1980. 
Pub.L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0991. 

Form  Number  8633. 

Type  of  Review:  Revision. 

Title:  Electronic  Filer  Applica'ion  to 
File  1989  Individual  Income  Tax  Return 
Electronically 

Description:  Form  8633  will  be  filled 
in  by  tax  preparers  and  submitted  to  IRS 
as  an  application  to  file  individual 
income  tax  returns  electronically;  and 


by  software  firms,  service  bureaus, 
electronic  transmitters,  to  develop 
auxiliary  services. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
20.000. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
10,000  hours. 

Clearance  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Simderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
LoU  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  89-12728  Filed  5-26-89;  8:45  am] 

BHJJNa  COOE  4«1»-2S-M 


[Order  Numtier  150-31] 

Establishment  of  tho  Office  of 
Assistant  Commissioner  (Taxpayer 
Services) 

Date:  May  8. 1989. 

By  the  authority  vested  in  ne  as 
Secretary  of  the  Treasury  by  31  U.S.C. 
321(b);  section  7801(a),  7802  and  7803  of 
the  Internal  Revenue  Code  of  1986;  and 
Reorganization  Plan  No.  1  of  1952, 
pursuant  to  section  7804(a)  of  the 
Internal  Revenue  Code,  all  those  offices 
in  the  National  OiTice  of  the  Internal 
Revenue  Service  which  are  designated 
in  Treasury  Order  150-02,  dated  July  2. 
1987,  continue  uninterrupted  except  as 
follows:  The  position  of  Assistant 
Commissioner  (Taxpayer  Services)  is 
hereby  established.  This  position  shall 
be  under  the  Deputy  Commissioner 
(Operations).  The  Assistant 
Commissioner  (Taxpayer  Services)  shall 
be  responsible  for  taxpayer  service 
functions  such  as  telephone,  walk-in, 
and  taxpayer  educational  services,  and 
the  design  and  production  of  tax  and 
informational  forms. 
Nicholas  F.  Brady, 
Secretary  of  the  Treasury. 
(FR  Doc.  89-12670  Filed  5-29-89;  8:45  am] 
BILUNG  COOE  4S10-2S-M 


[Order  Number  114-01] 
Office  of  inspector  General 

Date:  May  16, 1989. 

By  virtue  of  my  authority  as  Secretary 
of  the  Treasury,  including  the  authority 
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contained  in  Pub.  L 100-504  (the 
Inspector  General  Act  Amendments  of 
1988).  31  U.S.C.  321(b),  5  U.S.C.  301  and 
302,  it  is  hereby  ordered  that: 

J.  The  Office  of  Inspector  General  (OIG) 

a.  There  is  within  the  Department  of 
the  Treasury  an  Office  of  Inspector 
General  (OIG).  The  OIG  shall  be  headed 
by  an  Inspector  General  (IG)  who  is 
appointed  by  the  President  and  who 
shall  report  to  and  be  under  the  general 

*  supervision  of  the  Secretary  and  the 
Deputy  Secretary.  The  IG  shall  provide 

-    policy  direction  for  and  shall  conduct, 
supervise,  and  coordinate  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Department. 

b.  TTie  Office  of  Inspector  General 
shall  include  the  former  administratively 
established  Office  of  the  Inspector 
General  and  the  internal  audit  functions 
of  the  following  offices: 

(1)  Office  of  Internal  Affairs,  Bureau 
of  Alcohol,  Tobacco  and  Firearms; 

(2)  Office  of  Internal  Affairs,  United 
States  Customs  Service ;  and 

(3)  Office  of  Inspection,  United  States 
Secret  Service. 

c.  (1)  The  Office  of  Inspector  General 
shall  be  placed  organizationally  within 
the  Departmental  Offices,  but  shall  be 
independent  of  the  Departmental  Offices 
and  all  other  offices  and  bureaus  within 
the  Department.  Each  fiscal  year,  the 
Inspector  General  shall  submit  to  the 
Secretary  a  request  for  a  separate 
appropriation  account  as  contemplated 
by  31  U.S.C.  1105(a)(25).  The  staffing 
and  funding  level  transmitted  to  OMB 
for  the  Inspector  General  shall  be 
subject  to  final  determination  by  the 
Secretary  or  the  Deputy  Secretary. 

(2)  TTie  Office  of  Inspector  General 
shall  be  provided  by  the  Department, 
and/or  the  bureaus,  with  adequate  and 
appropriate  office  space  at  central  and 
field  office  locations  together  with  such 
equipment,  office  supplies, 
communications  facilities  and  services 
necessary  for  the  effective  operation  of 
such  offices,  and  shall  be  provided  with 
necessary  maintenance  services  for  such 
offices,  equipment,  and  facilities  located 
therein.  For  Fiscal  Year  1991  and 
thereafter,  the  Office  of  Inspector 
General  shall  reimburse  the  providing 
entity  for  the  costs  of  providing  such 
space,  equipment,  supplies, 
communications  facilities  and  services, 
and  maintenance  thereof.  In  addition, 
this  paragraph  is  not  to  be  construed  to 
affect  the  extent  of  the  Inspector 
General's  obligation  to  reimburse 
providing  entities  for  the  costs  of 
providing  space,  equipment,  supplies, 
communications  facilities  and  services, 
and  maintenance  thereof  in  Fiscal  Year 
1989  or  1990. 


d.  All  employees  and  officials  of  the 
Department  of  the  Treasury  shall  report 
to  the  Inspector  General  any  complaints 
or  information  concerning  the  possible 
existence  of  any  activity  constituting  a 
violation  of  law,  rules,  or  regulations,  or 
mismanagement,  gross  waste  of  ftmds, 
abuse  of  authority,  or  a  substantial  and 
specific  danger  to  the  public  health  and 
safety  relating  to  the  Department,  except 
that  law  enforcement  bureau  employees, 
i.e.,  employees  of  the  Internal  Revenue 
Service;  United  States  Customs  Service; 
Bureau  of  Alcohol,  Tobacco  and 
Firearms;  and  the  United  States  Secret 
Service,  shall  report  such  matters  either 
to  the  heads  of  the  Internal  Affairs  or 
Inspection  Offices  of  the  bureau  in 
which  they  work,  or  to  the  Inspector 
General. 

e.  (1)  No  officer  or  employee  of  the 
Department  shall  prevent  the  Inspector 
General  from  initiating,  carrying  out  or 
completing  any  audit  or  investigation,  or 
from  issuing  any  subpoena  during  the 
course  of  an  audit  or  investigation, 
except  that  the  Inspector  General  shall 
be  under  the  authority,  direction,  and 
control  of  the  Secretary  and  the  Deputy 
Secretary  of  the  Treasury  with  respect 
to  matters  set  forth  in  section  8C(a)  of 
the  Inspector  General  Act,  as  amended. 

(2)  No  officer  or  employee  of  the 
Department  shall  prevent  or  prohibit 
any  duly  appointed  officer  or  employee 
of  the  Office  of  Inspector  General  from 
obtaining  access  to  any  infonnation  or 
documentation  which  the  Inspector 
General  has  determined  is  necessary  to 
the  execution  of  an  audit,  investigation 
or  other  inquiry,  except  that  the 
Inspector  General  shall  be  under  the 
authority,  direction,  and  control  of  the 
Secretary  and  the  Deputy  Secretary  of 
the  Treasury  with  respect  to  matters  set 
forth  in  section  8C(a)  of  the  Inspector 
General  Act.  as  amended. 

(3)  Whenever  information  or 
assistance  requested  by  the  OIG  is 
unreasonably  refused  or  not  provided, 
the  Inspector  General  shall  report  the 
circumstances  to  the  Secretary  or 
Deputy  Secretary  without  delay. 

f.  (1)  The  Inspector  General  shall  have 
access  to  returns  and  return  information, 
as  defined  in  section  6103(b)  of  the 
Internal  Revenue  Code  of  1986,  only  in 
accordance  with  the  provisions  of 
section  6103  of  such  Code  and  the 
Inspector  General  Act  Amendments  of 
1988. 

(2)  Access  by  the  Inspector  General  to 
returns  and  return  information  under 
section  6103(h)(1)  of  such  Code  shall  be 
subject  to  the  following  additional 
requirements: 

(a)  In  order  to  maintain  internal 
controls  over  access  to  returns  and 
return  information,  the  Inspector 


General  (or  in  the  absence  of  the 
Inspector  General,  the  Acting  Inspector 
General,  the  Deputy  Inspector  General, 
the  Assistant  Inspector  General  for 
Audit,  or  the  Assistant  Inspector 
General  for  Investigations)  shall  provide 
the  Assistant  Commissioner  (Inspection) 
of  the  Internal  Revenue  Service  (IRS) 
written  notice  of  the  Inspector  General's 
intent  to  access  returns  and  return 
information: 

(b)  If  the  Inspector  General 
determines  that  the  Assistant 
Commissioner  (Inspection)  of  the  IRS 
should  not  be  made  aware  of  a  notice  of 
access  to  returns  and  return  information, 
such  notice  shall  be  provided  to  the 
Senior  Deputy  Commissioner  of  the  IRS: 
and 

(c)  Such  notice  shall  clearly  indicate 
the  specific  returns  or  return  information 
being  accessed  and  shall  contain  a 
certification  by  the  Inspector  General 
(or  in  the  absence  of  the  Inspector 
General,  the  Acting  Inspector  General, 
the  Deputy  Inspector  General,  the 
Assistant  Inspector  General  for  Audit. 
or  the  Assistant  Inspector  General  for 
Investigations)  that  the  returns  or  return 
information  being  accessed  are  needed 
for  a  purpose  described  under  section 
6103(h)(1)  of  the  Internal  Revenue  Code 
of  1986.  The  notice  shall  also  idenlif/ 
those  employees  of  the  Office  cf  - 
Inspector  General  who  may  receive  such 
returns  or  return  information. 

2.  Duties  and  Responsibilities  of  the 
Inspector  General 

a.  In  General.  (1)  The  Inspector 
General  shall  recommend  policies  fcr 
and  shall  conduct,  supervise,  ^tnd 
coordinate  audits  and  investigations 
relating  to  the  programs  and  operatior.s 
of  the  Department: 

(2)  The  Inspector  General  shall 
recommend  policies  for  and  sholl 
conduct,  super\ise.  and  coordinate  other 
activities  for  the  purpose  of  proTioting 
economy  and  efficiency  in  the 
administration  of,  and  for  preventing 
and  detecting  fraud  and  abuse  in.  the- 
Departments  programs  and  operations; 

(3)  The  Inspector  General  shall 
recommend  policies  for  and  shall 
coordinate  relationships  between  the 
Department  and  other  Federa'.  State 
and  local  governmental  agencies  and 
nongovernmental  entities  with  respert 
to: 

(a)  All  matters  relating  to  the 
promotion  of  economy  and  efficiency  in 
the  administration  of,  or  the  prevention 
and  detection  of  faud  and  abuse  in, 
programs  and  operations  administered 
or  financed  by  the  Department:  and 

(b)  The  identification,  investigation, 
and  prosecution  of  participants  in  such 
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fraud  and  abuse.  Provided,  however, 
that  the  responsibilities  and  authorities 
of  the  Inspector  General  under  this 
paragraph  shall  not  be  construed  to 
impair  or  reduce  the  responsibilities  of 
program  managers  to  ensure  that  their 
programs  are  administered  in  an 
economic  and  efficient  manner  and  that 
such  programs  are  protected  against 
waste,  fraud  and  abuse.  Similarly,  this 
paragraph  shall  not  be  construed  to 
prevent  program  managers  from 
coordinating  with  other  agencies  in 
fulfilling  their  responsibilities  for  proper 
administration  of  their  programs; 

(4)  The  Inspector  General  shall  keep 
the  Secretary  and  Deputy  Secretary  fully 
and  currently  informed  concerning  fraud 
and  other  serious  problems,  abuses,  and 
deficiencies  relating  to  the 
administration  of  the  programs  and 
operations  of  the  Department.  The  IG 
shall  recommend  corrective  action 
concerning  such  problems,  abuses,  and 
deficiencies  and  shall  report  on  the 
progress  made  in  implementing  such 
corrective  action; 

(5)  In  the  event  that  the  Inspector 
General  becomes  aware  of  a 
particularly  serious  or  flagrant  problem, 
abuse,  or  deficiency,  relating  to  the 
administration  of  progrms  and 
operations  of  the  Department,  the  IG 
shall  report  inimedia»fily  to  the 
Secretary  who  shall  transmit  such  report 
to  the  appropriate  committees  or 
subcommittees  of  Congress  within  seven 
calendar  days,  together  with  a  report 
from  the  Secretary  containing  any 
comments  he  deems  appropriate; 

(6)  The  Inspector  General  shall 
prepare  semiannually,  not  later  than 
April  30  and  October  31  of  each  year,  a 
rt  port  to  the  Secretary  for  transmission 
to  Congress  within  thirty  days  after 
receipt,  pursuant  to  section  5(a)  of  the 
Inspector  General  Act,  as  amended, 
sunimarizing  the  activities  of  the  OIG 
and  the  Internal  Affairs  and  Inspector 
Offices  during  the  immediately 
preceding  six-month  period; 

C)  The  Inspector  CJeneral  shall 
institute  Departmentwide  policies  for 
resolving  disagreements  between  the 
OIG  and  auditees  related  to  findings 
and  recommendations  included  in  OIG 
audit  reports.  To  the  extent  practicable 
and  appropriate,  such  policies  shall 
provide  for  resolving  such 
disagreements  prior  to  the  issuance  of 
the  audit  reports  in  final  form; 

(6)  The  Inspector  General  shall  review 
existing  and  proposed  legislation  and 
mgulations  relating  to  programs  and 
operations  of  the  Department  and  shall 
make  recommendations  in  the 
semiannual  reports  to  Congress 
concerning  the  impact  of  such  les^isiation 
or  regulations  on  the  economy  and 


efficiency  in  the  administration  of 
programs  and  operations  administered 
or  financed  by  the  Department  or  the 
prevention  and  detection  of  fraud  and 
abuse  in  such  programs  and  operations; 

(9)  The  Inspector  General  may  require 
by  subpoena  the  production  of 
information,  documents,  reports, 
answers,  records,  accounts,  papers,  and 
other  data  and  documentary  evidence 
necessary  for  the  performance  of  IG 
functions  under  the  Inspector  General 
Act,  as  amended,  and  under  the  Program 
Fraud  Civil  Remedies  Act,  except  that 
the  Inspector  General  shall  be  under  the 
authority,  direction,  and  control  of  the 
Secretary  and  the  Deputy  Secretary  of 
the  Treasury  with  respect  to  matters  set 
forth  in  section  8C(a)  of  the  Inspector 
General  Act,  as  amended;  Such 
subpoenas,  in  the  case  of  contumacy  or 
refusal  to  obey,  shall  be  enforceable  by 
order  of  any  appropriate  United  States 
district  court:  Provided,  the  Inspector 
General  shall  use  procedures  other  than 
subpoenas  to  obtain  documents  and 
information  from  Federal  agencies  when 
exercising  authority  under  the  IG  Act,  as 
amended;  and 

(10)  The  Inspector  General  and  the 
IG's  de8ignee(s]  shall  have  the  authority 
to  administer  to  or  take  from  any  person 
an  oath,  affirmation,  or  afRdavit, 
whenever  necessary  for  the  performance 
of  IG  functions. 

b.  For  Audits.  (1)  The  Inspector 
General  shall  routinely  perform  internal 
audits  for  all  Treasury  bureaus  and 
offices,  with  the  exception  of  the  IRS. 
With  regard  to  the  IRS,  the  Inspector 
General  may  audit  any  program,  activity 
or  function  the  IG  deems  appropriate. 
The  Inspector  General  shall,  in 
formulating  each  year's  audit  plan, 
solicit  and  consider  bureau  heads' 
recommendations  with  respect  to 
appropriate  subjects  for  audit  and  their 
relative  priorities.  The  Inspector  General 
shall  inform  each  bureau  head  of  the 
audit  plan  with  respect  to  that  bureau; 

(2)  When  the  Inspector  General 
initiates  an  audit  under  the  authority 
contained  in  the  second  sentence  of 
paragraph  b.(l),  the  IG  may  provide  the 
Commissioner  of  the  IRS  with  written 
notice  that  the  IG  has  initiated  such  an 
audit.  If  the  IG  issues  such  a  notice,  no 
other  audit  or  internal  review  shall  be 
initiated  into  the  matter  and  any  other 
audit  or  internal  review  of  such  matter 
in  the  Department  shall  cease; 

(3)  The  Inspector  General  shall 
coordinate  all  requests  for  audit  services 
within  the  Department  submitted  by  IG's 
from  other  Federal,  State  or  local 
government  agencies; 

(4)  The  Inspector  General  shall 
distribute  copies  of  final  audit  reports  to 
ali  headquarters  and  field  officials 


responsible  for  taking  corrective  action 
on  matters  covered  by  those  reports; 

(5)  The  Inspector  General  shall  keep 
the  Secretary  and  Deputy  Secretary 
informed  of  any  significant  problems, 
abuses  or  deficiencies  disclosed  in 
audits  and  the  actions  taken  to  correct 
them;  and 

(6)  The  Inspector  General  shall 
formulate  Departmental  audit  policies 
and  priorities  and  assure 
implementation  of  Federal  audit 
standards  in  the  Department  pursuant  to 
section  4(b)  (1)(A)  and  (C)  of  the 
Inspector  General  Act,  as  amended. 

c.  For  Investigations.  (1)  The  Inspector 
General  shall  conduct  investigations 
and  shall  prepare  reports  relating  to  the 
programs  and  operations  of  the 
DepartQient,  including  those  of  the  law 
enforcement  bureaus,  as  the  IG  deems 
necessary  or  desirable; 

(2)  The  Inspector  General  may  receive 
and  investigate  complaints  or 
information  firom  any  Treasury 
employee  concerning  the  possible 
existence  of  an  activity  constituting  a 
violation  of  law,  rules  or  regulations,  or 
mismanagement,  gross  waste  of  funds, 
abuse  of  authority,  or  a  substantial  and 
speciflc  danger  to  the  public  health  and 
safety; 

(3)  When  the  Inspector  General 
initiates  an  investigation  in  any  law 
enforcement  bureau,  under  the  authority 
of  paragraph  c.(l)  and  (2),  the  IG  may 
provide  the  head  of  the  law  enforcement 
bureau  with  written  notice  that  the  IG 
has  initiated  an  investigation.  If  the  IG 
issues  such  a  notice,  no  other 
investigation  shall  be  initiated  into  the 
matter  and  any  other  pending 
investigation  into  the  matter  within  the 
Department  shall  cease; 

(4)  The  Inspector  General  shall 
require,  receive,  review,  and  analyze  all 
reports  informing  the  Secretary  or 
Deputy  Secretary  of  any  significant 
problems,  abuses,  or  deficiencies 
disclosed  in  any  bureau  or  office 
investigation  and  the  actions  taken  to 
correct  them; 

(5)  The  Inspector  General  shall  report 
the  results  of  any  significant 
investigation  of  any  high  official  to  the 
Secretary  or  the  Deputy  Secretary  or 
other  appropriate  management  official 
for  action,  and  may  so  report  the  results 
of  other  investigations; 

(6)  The  Inspector  General  shall 
receive  and  monitor  all  requests 
submitted  by  IG's  from  other 
government  departments  and  agencies 
for  investigative  services  within  the 
Department; 

(7)  The  Inspector  General  shall 
receive  all  matters  referred  to  the 
Department  of  the  Treasury  by  the 


Special  Counsel  of  the  Merit  Systems 
Protection  Board  (MSPB)  regarding 
allegations  of  prohibited  persoimel 
practices,  may  investigate  such  matters, 
or  may  refer  such  matters  for 
investigation  to  a  law  enforcement 
bureau  Internal  Affairs  or  Inspection 
Office; 

(8)  Bureaus  or  offices  conducting 
investigations  under  5  U.S.C.  1206(b)(3) 
for  the  Special  Counsel  of  the  MSPB 
shall  forward  to  the  Inspector  General 
all  investigative  reports  prepared  for 
such  investigations.  The  IG  may 
prepare,  or  delegate  to  the  appropriate 
bureau  or  office  for  preparation,  final 
reports  to  the  Special  Counsel  for 
review  and  signature  of  the  Secretary  or 
the  Deputy  Secretary;  and 

(9)  The  Inspector  General  shall  report 
expeditiously  to  the  Attorney  General 
whenever  the IG  has  reasonable 
grounds  to  believe  there  has  been  a 
violation  of  Federal  criminal  law. 
However,  in  matters  involving  chapter 
75  of  the  Internal  Revenue  Code  of  1986, 
the  Inspector  General  shall  report 
expeditiously  to  the  Attorney  General 
only  offenses  under  section  7214  of  such 
Code,  unless  the  Inspector  General 
obtains  the  consent  of  the  Commissioner 
of  Internal  Revenue  to  exercise 
additional  reporting  authority  with 
respect  to  such  chapter. 

d.  For  Oversight.  (1)  The  Inspector 
General  shall  have  oversight 
responsibihty  for  the  Office  of  Internal 
Affairs  of  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms;  the  Office  of 
Internal  Affairs  of  the  United  States 
Customs  Service;  the  Office  of 
Inspection  of  the  United  States  Secret 
Service;  and  the  Office  of  the  Assistant 
Commissioner  (Inspection)  of  the  IRS; 

(2)  The  Inspector  General  shall  require 
from  the  head  of  each  office  of  Internal 
Affairs  and  Office  of  Inspection, 
monthly  or  more  frequent  reports  of  the 
significant  activities  being  performed  by 
such  offices; 

(3)  Heads  of  Offices  of  Inspection  or 
Internal  Affairs  shall  routinely  provide 
to  the  Inspector  General  timely 
information  regarding  any  matter  which 
could  have  a  material  effect  on  their 
office  operations;  and 

(4)  The  Inspector  General  shall 
review,  evaluate,  and  approval  all 
Departmental  and  bureau  programs, 
plans,  policies  and  operations  for 
referring  allegations  of  criminal  civil 
rights  violations  against  Treasury  law 
enforcement  personnel  and  may  make 
recommendations  for  changes. 

e.  For  Intelligence  Activities.  (1) 
Pursuant  to  section  4  of  Executive  Order 
12334,  the  Inspector  General  together 
with  the  General  Counsel,  to  the  extent 
permitted  by  law,  shall  report  to  the 


President's  Intelligence  Oversight  Board 
concerning  intelligence  activities  that 
the  IG  has  reason  to  believe  may  be 
unlawful  or  contrary  to  Executive  Order 
or  Presidential  directive;  and 

(2)  All  Treasury  employees  shall 
report  to  either  the  Inspector  General, 
the  General  Counsel,  or  the  head  of  an 
Inspector  or  Internal  Affairs  Office  any 
matters  which  raise  questions  of 
propriety  or  legality  under  Executive 
Order  12333. 

f.  For  Miscellaneous  Matters.  (1)  The 
Inspector  General  has  the  authority  to 
select,  appoint,  and  employ  such  officers 
and  employees,  including  members  of 
the  Senior  Executive  Service  (SES)  and 
excepted  service  employees,  as  may  be 
necessary  for  performing  the  functions 
and  duties  of  the  Office,  subject  to  FTE 
ceilings  and  to  the  provisions  of  Title  5, 
United  States  Code; 

(2)  The  Inspector  General  may 
exercise  any  and  all  administrative 
functions  attendant  upon  this  personnel 
authority  except  for  those  functions 
assigned  by  law  to  the  Secretary,  which 
may  not  be  delegated; 

(3)  The  Inspector  General  is 
authorized  to  exercise  all  authorities 
granted  to  an  "appointing  authority" 
pursuant  to  Title  5,  United  States  Code 
as  those  authorities  pertain  to  SES 
members  or  positions  which  are  or 
would  be  within  the  OIG.  With  regard  to 
any  other  authority  accorded  by  law  to 
the  agency  or  the  Secretary  which 
pertains  to  SES  members  or  positions 
within  the  OIG,  the  IG  shall  be  under  the 
direct  supervision  of  the  Secretary  or  the 
Deputy  Secretary  and  no  other 
Departmental  official; 

(4)  The  Inspector  General  has  the 
authority  to  obtain  services  as 
authorized  by  5  U.S.C.  3109  at  daily 
rates  not  to  exceed  the  equivalent  rate 
prescribed  for  grade  GS-18  of  the 
General  Schedule  by  5  U.S.C.  5332,  and 
to  enter  into  contracts  and  other 
arrangements  for  audits,  studies  and 
other  services  and  to  make  such 
payments  as  may  be  necessary  to  carry 
out  the  IG's  mission: 

(5)  The  Inspector  General,  under 
procedures  the  IG  develops,  may  obtain 
by  detail  investigative,  audit,  and 
support  personnel  from  law  enforcement 
bureaus'  Internal  Affairs  and  Inspection 
Offices  for  conducting  investigations  or 
audits  under  the  IG's  direct  supervision: 
provided  that,  the  Office  of  Inspector 
General  shall  reimburse  the  providing 
entity  for  the  costs  of  employing  a 
detailed  employee  for  the  period  of  the 
detail. 

At  the  Inspector  General's  discretion, 
personnel  so  detailed  shall  remain  on 
the  rolls  of  the  service  or  office  from 
which  they  were  detailed  but  will  report 


exclusively  to  the  Inspector  General 
regarding  the  matter  being  investigated 
or  audited; 

(6)  Bureau  heads  shall  consult  with 
the  Inspector  General  in  recruiting  and 
selecting  candidates  to  head  Internal 
Affairs  or  Inspection  Offices  of  the  law 
enforcement  bureaus;  and  prior  to 
completing  performance  evaluations  for 
individuals  encumbering  those 
positions; 

(7)  The  Inspector  General  is  hereby 
delegated  the  authority  to  issue  final 
decisions  on  administrative  appeals 
under  5  U.S.C.  552  and  552a  with  respect 
to  records  which  are  within  the  custody 
of  the  OIG;  and 

(8)  The  Inspector  General  may  issue 
additional  directives  or  regulations 
regarding  the  OIG  as  the  Inspector 
General  deems  appropriate. 

3.  Cancellation. 

This  Order  supersedes  Treasurv 
Orders  (TO): 

a.  TO  100-02,  "The  Office  of  the 
Inspector  General  and  Delegation  of 
Authority  to  the  Inspector  General," 
dated  May  3, 1988:  and 

b.  TO  102-07,  "Delegation  of 
Authority  to  Assistant  Secretary 
(Management)  to  Make  Certain 
Appellate  Determinations  Under  the 
Freedom  of  Information  Act.  5  U.S.C. 
552.  or  the  Privacy  Act.  5  U.S.C.  552a," 
dated  October  15. 1985. 

Nicholas  F.  Brady, 

Secretary  of  the  Treasury. 

[FR  Doc.  89-12669  Filed  5-26-39;  8:45  am) 

BILLING  CODE  W10-2S-M 


UNITED  STATES  INFORMATION 
AGENCY 

Voice  of  America  Broadcast  Advisory 
Committee  Meeting 

A  meeting  of  the  Voice  of  America 
Broadcast  Advisory  Committee  is 
scheduled  for  Friday.  June  16. 1989.  301 
4th  St..  SW.,  Room  800.  from  10:00  a.m. 
to  1:00  p.m. 

Please  contact  Louise  Wheeler  on 
202-485-8889  for  further  information. 

Dated;  May  22.  1989. 
Ledra  L.  Dildy, 

Management  Analyst.  Federal  Register 

Liaison. 

[FR  Doc.  89-12706  Filed  S-26-89.  8  45  am] 

BILUNG  COOC  (230-0 1 -M 


Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
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vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  985.  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR 13359,  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393,  July  2. 1985),  I  hereby 
determine  that  the  object  to  be  included 
in  the  exhibit  "The  Scream  by  Edvard 
Munch"  (see  list* )  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States 
is  of  cultural  significance.  The  object  is 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  lender.  I  also  determine 
that  the  temporary  exhibition  or  display 
of  the  Usted  exhibit  object  at  the 
National  Gallery  of  Art  in  Washington, 
DC,  beginning  on  or  about  May  29. 1989, 
to  on  or  about  November  30, 1990,  is  in 
the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Date:  May  25, 1988. 
R.  Wallace  Stuart, 
Acting  Genera]  Counsel. 
(FR  Doc.  8&-12957  Filed  5-2&-fl9;  8:45  am] 
■IU.IN3  cooc  •^30-a^^^» 


■  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  R.  Wallace  Stuart  of  the  Office  of  the 
Cenem!  Counsel  of  USIA.  The  telephone  number  is 
202/485-7979.  and  the  address  is  Room  70a  U.S. 
Information  Ag»ncy.  301  *th  Street  SW.. 
Washingtoa  OC  20547. 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Coltaction  Under  0MB 
Review 

AOENCY:  Department  of  Veterans 

Affairs. 

ACnow:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  docimient  lists  the 
following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection;  (2)  the  title  of  the 
information  collection;  (3)  the 
Department  form  numbers),  if 
applicable;  (4)  a  description  of  the  need 
and  its  use;  (5)  frequency  of  the 
information  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whether  section  3504(h)  of 
Public  Law  96-511  applies. 
ADORESeeS:  Copies  of  the  proposed 
information  collection  and  supporting 
docimients  may  be  obtained  from  Patti 
Viers,  VA  Clearance  Officer  (732). 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420  (202)  233-3172. 


Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer,  Joseph 
Lackey,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW.. 
Washington,  DC  20503.  (202)  395-7316. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  May  19. 1989. 

By  direction  of  the  Secretary 

Frank  E.  Lolley, 

Director.  Office  of  Information  Management 
and  Statistics. 

Extension 

1.  Office  of  Facilities. 

2.  Architect-Engineer  Fee  Proposal. 

3.  VA  Form  08-6298. 

4.  VA  Form  08-6298  is  the  A/E's 
proposed  fee  architect-engineer 
services  based  on  the  scope, 
complexity  and  nature  of  the  project 
The  Office  of  Facilities  uses  the  form 
inl  contract  negotiations  with  A/E 
firms. 

5.  On  occasion. 

6.  Business  or  other  for-profit;  small 
businesses  or  organizations. 

7. 200  responses. 

8. 4  hours. 

9.  Not  applicable. 

(FR  Doc.  89-12713  Filed  5-28-89;  8:45  ami 
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Ttiis  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

May  24. 1989. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub.  L 
No.  94-49),  5  U.S.C.  552B: 
DATE  AND  TIME:  May  31, 1989, 10:00  a.m. 
PLACE:  825  North  Capitol  Sb«et,  NE., 
Room  9306.  Washington,  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  Usted  on  the  agenda  may  t>e 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Luis  D.  Cashell,  Secretary, 
Telephone  (202)  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda: 
however,  all  public  documents  may  be 
examined  in  the  Public  Reference  Room. 

Consent  Power  Agenda,  897th  Meeting-^lay 
31. 1989,  Regular  Meeting  (10410  ajn.) 

CAP-1. 
Project  No.  2531-009.  Central  Maine  I>ower 
Company 
CAP-2. 
Project  No.  9248-003,  Town  of  Telluride, 
Colorado 
CAP-3. 

Project  No.  10727-001.  Robert  W.  Shaw 
CAP-4. 
Docket  No.  EL88-2S-001.  Uliamna- 
Newhalen-Nondalton  Electric 
Cooperative,  Inc. 
CAP-5. 

Project  No.  6785-005,  BMB  Enterprises.  Inc. 
CAP-«. 
Project  No.  6456-008.  Village  of  Green 
Island.  New  York 
CAP-7. 
Project  No.  5223-003,  International  Falls 
Power  Company 
CAP-«. 
Project  No.  3407-006,  Magic  Reservoir 

Hydroelectric,  Inc. 
Project  No.  8909-002,  Idaho  Renewable 
Resources,  Bonneville  Pacific  Corp.,  and 
Big  Wood  Canal  Company 
CAP-9. 
Project  No.  4204-010,  City  of  Batesville. 

Arkansas 
Protect  Nos.  4659-0140  and  4660-011, 
Independence  County,  Arkansas 
CAP-10. 


Project  No.  9812-001,  Clifton  Corporation 
Project  No.  9977-012,  City  of  Augusta, 
Georgia 
CAP-11. 
Docket  No.  UL88-27-001.  Consolidated 
Hydro,  Inc. 
CAP-12. 
Docket  Nos.  EL86-44-001.  002,  Project  Nos. 
10479-001  and  002.  Island  Power 
Company 
CAP-13. 

Project  No.  8361-006,  Olsen  Power  Partners 
CAP-14 
Project  No.  4939-001,  Brownville  Power 
Company 
CAP-15. 

Docket  No.  ER82-774-012,  Tapoco,  Inc. 
CAP-16. 
Docket  No.  ER88-142-002,  Michigan  Power 
Company 
CAP-17. 
Docket  No.  ER84-705-011,  Boston  Edison 
Company 
CAP-ia 
Docket  No.  ER89-106-001,  Duke  Power 
Company 
CAP-19. 
Docket  Nos.  EC87-19-000  and  001, 
Southwestern  Public  Service  Company 
and  Black  Mesa  Power  Company 
Docket  No.  ER87-584-0Q2,  Southwestern 
Public  Service  Company  and  Black  Mesa 
Power  Company 
CAP-20. 
Docket  No.  ER87-180-004,  Cincinnati  Gas  & 
Electric  Company 
CAP-21.  _ 

Omitted 
CAP-22. 

Omitted 
CAP-23. 
Docket  Nos.  ER68^56-000  and  ER8&-629- 
000,  Central  Vermont  Public  Ser\'ice 
Corporation 
CAP-24. 
Docket  No.  EL84-560-012.  Union  Electric 
Company 
CAP-25. 
Docket  Nos.  ER89-73-000  and  ER89-74-000. 
Orange  &  Rockland  Utilities,  Inc. 

Consent  Miscellaneous  Agenda 

CAM-1. 
Docket  No.  RM89-13-000,  Revision  of 
Formula  for  Computing  Monthly  Carrying 
Charges  in  PGA  Filings 
CAM-2. 
Docket  No.  GP89-34-001,  Columbia  Gas 
Transmission  Corporation 
CAM-3. 
Docket  No.  GP89-36-000,  Utah  Department 
of  Natural  Resources 
CAM-4. 
Docket  No.  GP89-28-000.  Virginia 
Department  of  Mines,  Minerals  and 
Energy 
CAM-5. 
Docket  No.  GP84-23-029  (Phase  2),  Stowers 
Oil  &  Gas  Company,  Panhandle  Energy 


Corporation,  Prairie  Oi!  Company. 
Sharon  Oil  Company.  Almac  Oil 
Company.  Judy  Oil  Company.  Kim 
Petroleum  Company.  Inc..  Komanche  Oil 
&  Gas  Company.  Omega  Energy. 
Tiimbleweed  Production.  Pdnstar  Oil  & 
Gas.  Inc.,  Dennis  Mills  Enterprises.  Wy- 
Vel  Corporation.  Walker  Operating 
Corporation,  and  aW  Oil,  Inc. 
CAM-6. 
Docket  No.  GP86-51-001.  Northern  Natural 
Gas  Company.  Division  of  Elnron  Crop.  v. 
Cabot  Pipeline  Corporation  and  Texaco 
Producing  Inc. 

Consent  Gas  Agenda 
CAG-1. 
Docket  No.  RP89-163-000,  Transcontinentjl 
Gas  Pipe  Line  Corporation 
CAG-2. 

Docket  Nos.  RP89-16S-000  and  TM89-2-22- 
000,  C.NG  Transmission  Corporation 
CAG-3. 
Docket  No.  TA89-1-55-000.  Questar 
Pipeline  Company 
CAG-*. 
Docket  Nos.  TA89-1-56-000  and  001. 
Valero  Interstate  Transmission  Companv 
CAG-5. 
Docket  No.  TA89-1-25-000.  Mississippi 
River  Transmission  Corporation 
CAG-6. 
Docket  Nos.  TM89-2-26-000  and  TM8«^3- 
26-000.  Natural  Gas  Pipeline  Company  of 
America 
CAG-7. 

Docket  Nos.  TM89-3-25-000  and  RP89-:2- 
004.  Mississippi  River  Transmission 
Corporation 
CAG-8. 

Dockei  No.  TQ89-4-63-000.  Carnegie 
Natural  Gas  Company 
CAG-9 
Docket  No.  TQ89-6-4-000.  Granite  State 
Gas  Transmission.  Inc. 
CAG-10. 
Docket  No.  TQ89-4-49-000.  Williston  Bh  in 
Interstate  Pipeline  Company 
CAG-1 1. 
Docket  Nos.  RP89-184-002.  004.  005  and 
006.  El  Paso  Natural  Gas  Companv 
CAG-1 2. 
Docket  No.  RP89-164-000.  Eastern  Shore 
Natural  Gas  Companv 
CAG-1 3. 
Docket  No.  RP89-161-000,  ANR  Pipeline 
Company 
CAG-14. 

Docket  No.  RP89-160-000.  Trunkline  G;ts 
Company 
CAG-1 5. 

Docket  No.  RP89-162-Ono.  Ringwood 
Gathering  Companv 
CAG-IS. 

Docket  No.  RP82-55-041,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-1 7. 

Docket  Nos.  RP82-114-015.  016  and  017. 
Williams  .Natural  Gas  Companv 
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CAG-ia 

Docket  No.  RP89-157-00a  Valley  Gas 
Transmission  Inc. 
CAG-19. 
Docket  Nos  RP89-ia-000  and  CP89-1126- 
000.  Transwestem  Pipeline  Company 
CAG-20. 
Docket  Nos.  RP»-151-000  and  001. 
Transwestera  Ptpeline  Company 
CAG-21. 
Docket  No.  RP86-«7-005.  East  Tennessee 
Natunl  Cas  Company 
CAG-22. 
Docket  No.  RP89-86-002.  Cfaandeleur  Pipe 
Line  Company 
CAG-23. 
Docket  No.  RP89-75-002,  Black  Mariin 
Pipeline  Company 
CAG-24. 
Docket  No.  RP86-a7-000.  Questar  Pipeline 
Company  (Fonnerly  Mountain  Fuel 
Resources  Inc.) 
CAG-25. 
Docket  No.  RP88-221-006.  Texas  Eastern 
Transmission  Corporation 
CAG-28. 
Docket  Nos.  RP89-84-002  and  RP88-228- 
015.  Tennessee  Gas  Pipeline  Company 
CAG-27. 
Docket  No.  RP89-70-002.  Stringray  Pipeline 
Company 
CAC— 28. 
Docket  No  RP88-259-012.  Northern 
Natural  Gas  Company.  Divisioa  of  Enron 
Corp. 
CAC-29. 
Docket  Nos.  RPB8-92-012,  RP88-a63-008. 
and  RPB8-2a6-0Q2,  United  Gas  Pipe  Une 
Company 
c^G-aa 

Docket  Nos.  RP89-99-001.  003.  RP8»-3e-001 
and  003.  U-T  Offshore  System 
CAG-31. 
Docket  Nos.  RPSe-SZ-OQC.  003.  RP8B-37-002 
and  003.  High  Island  Offshore  System 
rAG-32. 
Docket  No.  TM89-2-27-003.  North  Penn 
Gas  Company 
rAG-33. 
Docket  Nos.  TQ89-1-4&-018,  RP86-165-012 
and  RP86-iaft-012.  Kentucky  West 
Virgmia  Gas  Company 
f:AG-34. 
Docket  No.  RP88-1B4-009,  El  Paso  Natural 
Cas  Coir.pany 
CAG-35. 
Docket  Nos.  RP88-262-005  and  CP89-917- 
or.2.  Panhandle  Eastern  Pipe  Line 
Conpany 
CAO-3h. 
Docket  No.  RP89-53-001.  Canadian 
Petroleum  Association 
rAG-37. 
Docket  No.  RP88-68-012.  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-38. 
Docket  Nos.  TQ(»-l-*6-017.  RP86-165-011, 
RP88-T66-011.  Kentucky  West  Virginia 
Gas  Company 
C.'\G-39. 

Dorket  No.  RP88-198-0C8  and  RP89-59-002. 
Transwestem  Pipeline  Company 
CAG-^W. 
Docket  No.  RP89-73-001.  Pelican  Interstate 
Cas  System 
C.\G-11. 


Docket  No.  RP8ft-«8-013  and  RP87-7-049, 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-42. 

Docket  No.  RP87-7-050.  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG— 43. 

Docket  Nos.  ST86-1857-002,  5X88-1860- 
002,  5X86-1863-002.  ST88-1687-002. 
ST86-1688-002.  STeS-l  689-002,  ST86- 
1690-002.  ST86-1691-002,  ST86-1892-002, 
3X86-1752-002,  SX88-1 778-002,  ST86- 
1779-002,  ST86-1781-002,  ST86-179O-002, 
SX86-184&^»2,  SX86-1853-002,  ST86- 
187S-002,  SX88-1677-00Z,  5X86-1896-002, 
SXSe-1098-OOZ.  5X86-1899-002,  SXB6- 
1900-002,  SX86-1901-002,  SX86-1902-002, 
SX86-1903-002,  ST86-1904-002,  ST86- 
190S-002.  ST86-1906-002.  ST86-1954-00Z 
ST86-1955-O02,  ST86-1956-002,  ST86- 
1957-002,  ST86-1959-<»2,  ST86-1971-002, 
ST86-2009-002.  ST86-2014-002,  ST86- 
2035-002,  ST86-2048-002,  ST88-2D49-002, 
ST86-20SO-002,  ST88^Z113-0Q2.  SXB6- 
2114-002,  5X86-2115-002,  5X86^2116-002. 
5X86-2117-002,  SX86-2128-002,  5X86- 
2128-002,  5X86-2132-002.  SX86-2133-002, 
5X86-2134-002,  ST86-2137-002,  ST88- 
2142-002,  5X88-2144-002.  SX86-2146-002. 
SX86-2147-002.  ST86-21 51-002.  ST86- 
2201-002.  ST86-2202-002,  SX8&nZ203-002, 
8X86-2204-002.  STaB-Z20S-002.  ST88- 
2206-002.  SX86-2210-002,  5X86-2211-002, 
SX86-2212-<)02.  5X86-2213-002,  SX86- 
2214-002,  SX8B-2215-O0Z,  5X86-2216-002, 
5X86-2254-002,  ST86-22SS-0Q2.  ST86- 
2257-002,5X86-2258-002,5X86-2260-002, 
5X86^2281-002.  STae-^2BZ-002.  STB6- 
241»-002,  ST8fr-2422-002.  5X86-2431-002 
and  5X86-2432-002,  ANR  Pipeliae 
Company 
CAG-44. 

Docket  No.  RP82-80-02a  ANR  Pipeline 
Company 
CAG-45 

Docket  No.  RP88-28-000,  Northern  Illinois 
Gas  Company  v.  Natural  Gas  Pipeline 
Company  of  America 
CAC  16. 

Docket  No.  RP88-232-000.  Phillips  Gas 
Pipeline  Company 
CAG-47. 

Docket  No.  RP86-209-000.  Natural  Gas 
Pipeline  Company  of  America 
CAG— 48. 

Docket  Nos.  SX88-2555-002,  ST8&-1708-000 
and  ST89-1 775-000,  Louibiana  Intrastate 
Gas  Corporation 
CAG-49. 

Docket  Nos.  ST82-95-000.  bT88-l 543-000, 
5X88-2547-000.  ST88-5632-000.  SX89-15- 
000  and  SX89-1460-000.  Red  River 
Corporation 
CAG-50. 

Docket  Nos.  SX88-5348-000  and  ST83-297- 
000.  Xejas  Gas  Corporation 
CAG-51. 

Docket  No.  CI88-487-000.  Union 
Exploration  Partners,  Ltd. 
CAG-52. 

Do(;kel  No.  CP88-463-001.  Placid  Oil 
Company 
CAG-53. 

Docket  No.  CP87-480-011,  Wyoming- 
Califorria  Pipeline  Company 
CAG-M. 


Docket  Nos.  C788-325-001  and  CPa9-526- 

001.  Alabama-Xennessee  Natural  Cas 
Company 

CAG-55. 
Docket  No.  CP89-281-001.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-5a 
Docket  No.  CP87-471-001,  United  Gas  Pipe 
Line  Company 
CAG-57. 
Docket  No.  CP87-205-002.  Xexas  Gas 
Traoamission  Corporatian 
CAG-58. 
Docket  No.  CP88-312-002.  Natoral  Gas 
Pipeline  Company  of  America 
CAG-59. 
Docket  No.  CP88-93-0OL  Williams  Natural 
Gas  Company 
CAG-60. 
Docket  Nos.  CP87-n5-003.  CP87-92-003. 
CP87-312-002,  CP88-197-001  and  CP88- 
388-001,  Texas  Eastern  Transmission 
Corporation  and  CNG  Xranamission 
Corporation 

Docket  Nos.  CP87-5-002,  CP87-312-001, 
CP87-313-001,  CP87-314-001.  CP88-197- 

002.  CP88-388-0Q2,  CP88-128-000  and 
002,  CNG  Xranamission  Corporation 

Docket  Nos.  CP87-554-000  and  CP87-554- 
001.  Algonquin  Cas  Xranamission 
Company 

Docket  No.  CPB9-6-008.  Xranscontinental 
Gas  Pipe  Line  Corporation 
CAG-61. 
Docket  No.  CP8e-515-00a  Groen  Canyon 
Pipe  Line  Comfiany 
CAG-62. 
Docket  Nos.  CP87-458-000  and  001.  Axkla 
Energy  Resources,  a  Division  of  Arkla, 
Inc. 
CAG-63. 
Docket  No.  Docket  No.  CP89-839-000. 
Columbia  Gas  Xransmission  Company 
CAG-64. 
Docket  No.  CP6»-687-000.  Southern 
Natural  Gas  Company 
CAG-65. 
Docket  No.  CP89-465-00a  Arkansas 
Oklahoma  Gas  Corporation 
CAG-«6. 
Docket  No.  CP88-761-000.  El  Paso  Natural 
Gas  Company 
CAG-67. 
Docket  No.  CP89-1231-000.  Natural  Gas 
Pipeline  Company  of  America 
CAG-68. 
Docket  No.  CP8»-1 399^)00.  Columbia  Gu'if 
Xransmission  Company 
CAG-69. 
Docket  No.  CP89-1278-000,  United  Gas 
Pipe  Line  Company 
CAG-70. 
Docket  No.  CP89-738-000,  Interstate  Power 
Company 
CAG-71. 
Docket  No.  CP89-655-000,  lowa-I'.Iinois 
Cas  and  Electric  Company 
CAG-72. 
Docket  No.  CP89-485-000.  Kansas  Power 
and  Light  Company 
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I.  Licensed  Project  Matters 

P-1. 
Reserved 

II.  Electric  Rate  Matters 

ER-1. 
Docket  No.  ER8&-721-004,  Central  Power 
and  Light  Company.  Opinion  and  Order 
on  Initial  Decision. 

Miscellaneous  Agenda 

M-1. 

Reserved 
M-2. 

Reserved 

I.  Pipeline  Rates  Matters 

RP-1. 

Reserved 

II.  Producer  Matters 

Cl-1/ 
Reserved 

III.  Pipeline  Certificate  Matters 

CP-1. 
Docket  Nos.  CP89-1 258-000.  CP88-6-001 

and  RP88-&-007,  United  Gas  Pipe  Line 

Company. 
Docket  Nos.  CP83-232-000  and  CP84-196- 

000.  Columbia  Gulf  Xransmission 

Corporation 
Docket  No.  CP75-104-000.  High  Island 

Offshore  Systems 
Docket  No.  CP78-433-000.  Michigan 

Consohdated  Gas  Company 
Docket  Nos.  CP7&-1Z4-000  and  CP86-395- 

000,  Northern  Border  Pipeline  Company 
Docket  No.  SX88-3071-O00,  Northern 

Natural  Gas  Company 
Docket  No.  CP79-78-000,  Panhandle 

Eastern  Pipe  Line  Company 
Docket  Nos.  CP7B-262-000.  CP7&-418-O0O. 

CP76-428-000  and  CP77-410-000.  Sea 

Robin  Pipeline  Company 
Docket  Nos.  CP75-19-000.  CP79-374-000 

and  CP80-509-000,  Southern  Natural  Gas 

Company 
Docket  No.  CP74-89-000.  Stringray  Pipeline 

Company 
Docket  Nos.  CP78-545-000  and  CP84-387- 

000,  Xennessee  Cas  Pipeline  Company 
Docket  Nos.  CP8O-31-00b  and  CP81-26-O00, 

Trunkline  Cass  Company 
Docket  Nos.  CP76-118-000  U-T  Offshore 

System.  Order  to  Show  Cause. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  89-12887  Filed  5-25-89:  3:06  p.m.J 

BIU.ING  CODE  6717-41-M 

FEDERAL  COMMUNICATIONS  COMMISSION 

May  24, 1989. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Wednesday,  May  31, 1989,  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  856,  at  1919  M  Street,  NW., 
Washington,  DC. 

Agenda,  Item  No.,  and  Subject 

Private  Radio — 1 — Title:  Reorganization  of 
Deregulation  of  Part  97  of  Rules  Governing 
the  Amateur  Radio  Services.  Summary:  The 
Commission  will  consider  whether  to  adopt 
a  Report  and  Order  in  PR  Docket  No.  88- 


139  concerning  a  proposal  to  reorganize 
and  revise  the  Amateur  Radio  Services 
Rules. 

General — 1 — Title:  Inquiry  into  the 
Compulsory  License  for  Cable 
Retransmission  of  Broadcast  Signals. 
Summary:  The  Commission  will  consider 
further  action  in  this  proceeding. 

General — 2 — Title:  Amendment  of  Parts  2,  22. 
and  25  of  the  Commission's  Rules  to 
Allocate  Spectrum  for,  and  to  Establish 
Other  Rules  and  Policies  Pertaining  to  the 
Use  of  Radio  Frequencies  in  a  Mobile 
Satellite  Service  for  the  Provision  of 
Various  Common  Carrier  Services. 
Summary:  In  this  item  the  Commission 
considers  a  request  from  certain  aviation 
parties  to  reconsider  the  Commission's  L- 
band  allocation  in  light  of  the  1987  Mobile 
WARC. 

Common  Carrier — 1 — Title:  Amendment  of 
Parts  2, 22,  and  25  of  the  Commission's 
Rules  to  allocate  spectrum  for  and  to 
estabhsh  other  rules  and  policies 
pertaining  to  the  use  of  radio  frequencies  in 
a  land  mobile  satellite  service  for  the 
provision  of  various  common  carrier 
services,  and  applications  of  Global  Land 
Mobile  Satellite,  Inc.,  et  aJ.  Summary:  The 
Commission  will  consider  petitions  for 
reconsideration  and  applications  for 
review  of  the  Second  Report  and  Order  and 
subsequent  orders  concerning  the 
establishment  of  rules  and  applications  for 
a  mobile  satellite  services.  General  Docket 
No.  84-1234. 

Common  Carrier — 2 — ^Title:  Amendment  of 
Parts  2.  22.  and  25  of  the  Commission's 
Rules  to  allocate  spectrum  for  and  to 
establish  other  rules  and  policies 
pertaining  to  the  use  of  radio  frequencies  in 
a  land  mobile  satellite  service  for  the 
provision  of  various  common  carrier 
services,  and  applications  of  Hughes 
Communications  Mobile  Satellite,  Inc..  et 
al.  Sununary:  The  Conmiission  will 
consider  applications  seeking  authority  to 
construct,  launch  and  operate  a  domestic 
mobile  satellite  system. 

Common  Carrier — 3 — Title:  In  the  Matter  of 
Aeronautical  Radio.  Inc.  for  authority  to 
construct  and  operate  an  aviation  satellite 
system  (CSS-87-015(7)).  Summary:  The 
Commission  will  consider  the  petition  of 
Aeronautical  Radio.  Inc.  for 
reconsideration  and  reinstatement  of  its 
application  Nunc  Pro  Tunc. 

Common  Carrier — 4 — ^Title:  Provision  of 
Aeronautical  Services  via  the  INMARSAT 
System  (CC  Docket  No.  87-75;  CSS-86-005- 
M(2).  Summary:  The  Commission  will 
consider  whether  to  adopt  a  Repori  and 
Order  regarding  the  establishment  of  a 
domestic  structure  by  which  U.S.  entities 
may  access  INMARSAT  space  segment  to 
provide  aeronautical  services. 

Mass  Media — 1 — Title:  Amendment  of  Part  74 
of  the  Commission's  Rules  and  Regulations 
In  Regard  to  the  Instructional  Television 
Fixed  Service.  Summary:  The  Commission 
will  consider  adopting  rules  in  the 
comparative  selection  procedure  for 
mutually  exclusive  ITpis  applicants  relating 
to  the  breaking  ties  among  application  that 
are  indistinguishable  under  the  primary 
selection  criteria. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 


Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Sarah  Lawrence,  Office  of  Public  Affairs 
telephone  number  (202)  632-5050. 

Federal  Communications  Commission. 

Issued:  May  24, 1989. 
Donna  R.  Searcy,  '~ 

Secretary 
[FR  Doc.  89-12856  Filed  5-25-89: 10:51  am] 

BIU.ING  CODE  6712-01-«l 

NATIONAL  MEDIATION  BOARD 

-PME  AND  DATE:  2:00  p.m.,  Wednesday, 
June  14, 1989. 

PLACE:  Board  Hearing  Room  8th  Floor, 
1425  K  Street,  NW.,  Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Ratirication  of  the  Board  actions  taken 
by  notation  voting  during  the  month  of  May. 
1989. 

2.  Other  priority  matters  which  may  come 
before  the  Board  for  which  notice  will  be 
given  at  the  earliest  practicable  time. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  monthly  report  of  the  Board's 
notation  voting  actions  will  be  available 
from  the  Executive  Director's  office 
following  the  meeting. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Charles  R.  Barnes, 
Executive  Director,  Xel:  (202)  523-5920. 

Date  of  Notice:  May  22,  1989. 

Charles  R.  Barnes, 

Executive  Director,  National  .Mediation 
Board. 

(FR  Doc.  8*-12908  Filed  5-26-89:  8:45  am] 

WLUNG  COOE  7SSO-01-M 

UNPfED  STATES  INTERNA-HONAL  TRADE 
COMMISSION 

(USITC  SE-89-21) 

TIME  AND  DATE:  Tuesday,  June  6. 1989  at 

11:30  a.m. 

place:  Room  101,  500  E  Street.  SW.. 
Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  Complaints. 

5.  Inv.  No.  731-TA-433  (P)  (Certain 
Residential  Door  Locks  from  Taiwan) — 
briefing  and  vote. 

6.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason. 
Secretarj'.  (202)  252-1000. 
Kenneth  R.  Mason, 

Secretary. 
May  23. 1989. 

[FR  Doc.  89-12844  Filed  5-25-89:  10.05  am) 

BILUNG  COOE  7020-02-M 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  flute,  Proposed 
Rule,  and  Notice  docunnents.  These 
coaections  are  prepared  by  the  Office  of 
tne  Federal  Register.  Agency  prepared 
corections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
oocument  categories  elsewhere  in  the 
iasue. 


D£PARTMEMT  OF  COMMERCE 

r^  itional  Oceanic  and  Atmoapharic 
AJminiatration 

Marina  Mammala;  AftpHcation  for 
Parmtt;  NMFS,  Southwest  Fisheries 
Center  (P77  #33) 

Correction 

In  notice  document  89-10992 
cnppearing  on  page  19934  in  the  issue  of 
Tuesday.  May  9. 1969,  make  the 
f  jllowing  corrections: 

1.  On  page  19934.  in  the  second 
column,  in  designated  paragraph  5.  in 
the  second  line,  after  "Tropical"  insert 
"Pacific". 

2.  On  the  same  page,  in  the  same 
column,  in  the  title  appearing  below  the 
9  gnature,  in  the  second  line,  remove 
'Wildlife". 

BLUNQ  COOC  1505^)14 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[3W-FRJ.-3555-11 

Hazardous  Waste  Management 
System;  Identtflcatlon  and  Ustirig  of 
Hazardous  Waste;  Proposed  Exclusion 

Correction 

In  proposed  rule  document  89-8999 
beginning  on  page  14971  in  the  issue  of 
Friday,  April  14, 1989.  make  the 
following  corrections: 


Federal  Register 

Vol.  54.  No.  102 
Tuesday.  May  30.  1989 


1.  On  page  14973,  in  the  third  column, 
in  Table  2,  in  the  flrst  column,  the  11th 
entry  should  read  "Bis{2- 
chloroethyljether". 

2.  On  page  14974,  in  the  first  column, 
in  Table  Z  in  the  first  column,  the  fifth 
entry  should  read  "4-Nitrophenol". 

3.  On  die  same  page,  in  the  same 
column,  in  Table  3,  in  the  second 
column,  in  the  sixth  entry,  remove  "<". 

4.  On  the  same  page,  in  the  third 
column,  in  Table  5,  in  the  second 
column,  the  third  entry  should  read 
"0.03". 

5.  On  page  14975,  in  the  1st  column,  in 
the  1st  complete  paragraph,  in  the  10th 
line,  "receive"  was  misspelled. 

6.  On  the  same  page,  in  the  same 
column,  under  "5.  Conclusion",  in  the 
12th  line,  "further"  should  read  "future". 

7.  On  the  same  page,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  fourth  line,  "hazard"  was 
misspelled. 

nujNQ  COOC  isos-ei-o 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

(RegulaUonsNo.  16] 
R)N0960-AC54 

Public  Emergency  Shelters  for  the 
Homeless,  Exclusion  of 
Underpayments,  Irtcrease  in  Benefit 
Rate  for  Individuals  in  Medical  Care 
Facilities 

Correction 

In  rule  document  89-10715  beginning 
on  page  19162  in  the  issue  of  Thursday, 
May  4, 1989.  make  the  following 
corrections: 

1.  On  page  19162,  in  the  2nd  column, 
in  the  SUMMARY,  in  the  23rd  line, 
"supplementary"  was  misspelled. 


§416.2097    [Correcttd] 

2.  On  page  19165,  in  the  second 
column,  in  §  416.2097(d),  in  the  fifth  line, 
"payment"  should  read  "payable". 

§416.2098    [Corrected] 

3.  On  the  same  page,  in  the  same 
column,  in  §  416.2098(a),  in  the  11th  line, 
"Statement"  should  read  "State". 

4.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
15th  line,  "FRB"  should  read  "FBR". 

BIIXING  COOC  150SH)1-O 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  531 

Pay  Under  the  General  Schedule 

Correction 

In  the  proposed  rule  document 
beginning  on  page  13196  in  the  issue  of 
Friday.  March  31. 1989.  make  the 
following  corrections: 

§531.203    [Corrected] 

1.  On  page  13197,  in  the  2nd  column, 
in  S  531.203(2)(i).  in  the  10th  through  11th 
lines  remove  "the  maximum  rate  for  the 
grade  in  which  pay  is  being  fixed,". 

2.  On  page  13198,  in  the  first  column, 
in  the  file  line,  the  docket  number  should 
read  "89-7636". 

BIUINQ  COOC  150fr«1-O 
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May  30,  1989 


Part  11 


Department  of  Labor 

Occupational  Safety  and  Health 
Administration 


29  CFR  Part  1910 

Occupational  Exposure  to  Bloodborne 

Pathogens;  Proposed  Rule  and  Notice  of 

Hearing 


UMI 


23042 Federal  Register  /  Vol.  54.  No.  102  /  Tuesday.  May  30.  1989  /  Proposed  Rules 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
[Dochet  No.  H-370] 
RIN  1218-AB15 

Occupational  Exposure  to  Bloodtiorne 
Pattiogens 

AOENCV:  Occupational  Safety  and 
Health  Administration  (OSHA).  Labor. 

ACTION:  Proposed  rule  and  notice  of 

hearing 

summary:  The  Occupational  Safety  and 
Healih  Administration  proposes  to 
reduce  occupational  exposure  to 
Hepatitis  B  Virus  (HBV),  Human 
Immunodenciency  Virus  (HIV)  and 
other  bloodbome  pathogens  under 
section  6(b)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (the  Act),  29 
U.SC.  653.  Based  on  a  review  of  the 
available  data.  OSHA  has  made  a 
preliminary  determination  that  certain 
employees  face  a  significant  health  risk 
as  the  result  of  occupational  exposure  to 
blood  and  other  potentially  infectious 
materials  because  they  may  contain 
bloodbome  pathogens,  including 
hepatitis  B  virus  which  causes  Hepatitis 
B.  a  serious  liver  disease,  and  human 
immunodeficiency  virus,  which  causes 
Acquired  Immunodeficiency  Syndrome 
(AIDS).  The  Agency  preliminarily 
concludes  that  this  significant  health 
risk  can  be  minimized  or  eliminated 
using  a  combination  of  engineering  and 
work  practice  controls,  personal 
protective  clothing  and  equipment, 
training,  medical  follow-up  of  exposure 
incidents,  vaccination  (where 
applicable),  and  other  provisions. 
DATES:  Written  comments  on  the 
proposed  standard  and  Notices  of 
Intention  to  Appear  at  one  of  the 
informal  rulemaking  hearings  must  be 
postmarked  on  or  before  August  14. 
1989. 

Parties  requesting  more  than  10 
minutes  for  their  presentation  at  the 
hearings  and  parties  submitting 
documentary  evidence  at  the  hearing 
must  submit  the  full  text  of  their 
testimony  and  all  docum.entary  evidence 
no  later  than  August  31. 1989  for  the 
Washington,  DC  hearing  and  no  later 
than  September  29, 1989  for  the  Chicago. 
IL  and  San  Francisco,  CA  hearings. 

All  informal  public  hearings  will  begin 
at  10:00  a.m.  on  the  first  day  of  the 
hearing  and  at  9:00  a.m.  on  each 
succeeding  day.  Three  informal  public 
rulemaking  hearings  are  scheduled  to 
begin  on  the  following  dates: 


Washington.  DC:  September  12. 1989. 

Chicago,  IL:  October  17, 1989. 

San  Francisco.  CA:  October  24. 1989. 
ADDRESSES:  Comments  on  the  proposed 
standard  are  to  be  submitted  to  the 
Docket  Officer,  Docket  No.  H-370,  Room 
N-2625.  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210.  telephone  (202)  523-7894. 
Comments  limited  to  10  pages  or  less  in 
length  also  may  be  transmitted  by 
facsimile  to  (202)  523-5046  or  (for  FTS) 
to  8-523-5046,  provided  the  original  and 
4  copies  of  the  comment  are  sent  to  the 
Docket  Officer  thereafter. 

Notices  of  Intention  to  Appear  at  the 
informal  rulemaking  hearings, 
testimony,  and  documentary  evidence 
for  the  public  hearings  are  to  be  sent  to 
Mr.  Tom  Hall.  OSHA  Division  of 
Consumer  Affairs,  Docket  No.  H-370. 
Room  N-3647.  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW.. 
Washington.  DC  20210,  telephone  (202) 
523-8615.  All  informal  public  hearings 
will  begin  at  10:00  a.m.  on  the  first  day 
of  the  hearing  and  at  9:00  a.m.  on  each 
succeeding  day.  The  locations  of  the 
informal  public  hearings  are  as  follows: 

Washington,  DC:  The  Auditorium, 
Frances  Perkins  Department  of  Labor 
Building,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Chicago,  IL:  Parlor  A,  Palmer  House. 
17  East  Monroe  Street.  Chicago.  IL 
60603. 

San  Francisco,  CA:  The  Crystal 
Ballroom,  San  Franciscan  Hotel,  1231 
Market  Street,  San  Francisco,  CA  94103. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  James  F.  Foster.  OSHA.  U.S. 
Department  of  Labor.  Office  of  Public 
Affairs.  Room  N-3647,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 
Telephone  (202)  523-8151. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  Pertinent  Legal  Authority 

III.  Events  Leading  to  the  Proposed  Stfindard 

IV.  Health  Effects 

V.  Preliminary  Quantitative  Risk  Assessment 

VI.  Significance  of  Risk 

VII.  Preliminary  Regulatory  Impact 
and  Regulatory  Flexibility  Analysis 

VIII.  Environmental  Impact 
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References  to  the  rulemaking  record 
are  in  the  text  of  the  preamble. 
References  are  given  as  "Ex."  followed 
by  a  number  to  designate  the  reference 
in  the  docket.  For  example,  "Ex.  1" 
means  exhibit  1  in  Docket  H-370.  This 
document  is  the  Advance  Notice  of 


Proposed  Rulemaking  that  was 
published  in  the  Federal  Register  on 
November  27, 1987  (52  FR  45438). 

I,  Introduction 

The  preamble  to  the  proposed 
standard  on  bloodbome  pathogens 
discusses  the  events  leading  to  the 
proposal,  health  effects  of  exposure, 
degree  and  significance  of  the  risk,  an 
analysis  of  the  technological  and 
economic  feasibility  of  the  proposal's 
implementation,  regulatory  impact  and 
regulatory  flexibility  analysis,  and  the 
rationale  behind  the  specific  provisions 
set  forth  in  the  proposed  standard. 

Public  comment  on  all  matters 
discussed  in  this  notice  and  all  other 
relevant  issues  is  requested  for  the 
purpose  of  assisting  OSHA  in  the 
development  of  a  new  standard  for 
occupational  exposure  to  bloodbome 
pathogens.  Persons  need  not  resubmit 
information  already  submitted  in 
response  to  the  Advance  Notice  of 
Proposed  Rulemaking  entitled. 
"Occupational  Exposure  to  Hepatitis  B 
Virus  and  Human  Immunodeficiency 
Virus"  at  52  FR  45438  (November  27. 
1987). 

This  proposed  standard  represents 
OSHA's  first  regulation  of  occupational 
exposure  to  biological  hazards.  The 
Agency  recognizes  the  unique  nature  of 
both  the  healthcare  industry  and  other 
operations  covered  by  this  proposed 
standard.  Adequate  employee  protection 
must  be  provided  in  a  manner  consistent 
with  a  high  standard  of  patient  care. 
OSHA  seeks  comments  and  information 
from  interested  parties  on  how  this  goal 
can  be  achieved. 

On  February  6, 1989  the  Department 
of  Health  and  Human  Services 
forwarded  to  the  Department  of  Labor  a 
document  entitled  "Guidelines  for 
Prevention  of  Transmission  of  Human 
Immunodeficiency  Virus  and  Hepatitis  B 
Virus  to  Health-Care  and  Public  Safety 
Workers"  (Exhibit  15)  in  compliance 
with  the  requirements  of  the  Health 
Omnibus  Programs  Extension  of  1988, 
Pub.  L.  100-«07.  OSHA  has  placed  this 
document  and  a  companion  document. 
"A  Curriculum  Guide  for  Public-Safety 
and  Emergency-Response  Workers — 
Prevention  of  Transmission  of  Human 
Immunodeficiency  Virus  and  Hepatitis  B 
Virus"  (Exhibit  16)  in  the  public  docket 
for  this  rulemaking.  The  Agency  invites 
comments  relative  to  using  the 
information  in  this  rulemaking.  In 
particular,  comments  should  be 
addressed  to  issues  where  these 
guidelines  differ  with  the  proposed 
requirements  of  this  standard  (e.g.  which 
body  fluids  require  the  use  of 
precautions  in  emergency  situations) 
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On  November  1. 1988  the  President 
signed  the  "Medical  Waste  Tracking  Act 
of  1988"  into  effect.  The  Act  is  an 
amendment  to  the  Solid  Waste  Disposal 
Act  and  requires  the  Environmental 
Protection  Agency  (EPA)  to  promulgate 
regulations  on  the  management  of 
medical  waste  by  establishing  a  two- 
year  demonstration  program  to  track 
medical  waste.  As  pari  of  the  tracking 
program  EPA.  will  be  investigating, 
among  other  things,  areas  such  as 
segregation,  containerization.  and 
labeling  of  medical  waste.  These  facets 
of  infectious  waste  management  are  also 
dealt  with  in  the  proposed  OSHA 
standard  for  occupational  exposure  to 
Bloodbome  Pathogens.  On  March  24. 
1989,  the  Environmental  Protection 
Agency  (EPA)  published  "Standards  for 
the  Tracking  and  Management  of 
Medical  Waste;  Interim  Final  Rule  and 
Request  for  Comments"  in  the  Federal 
Register  (FR  54  12326).  In  general,  this 
r,PA  document  sets  forth  the  criteria  and 
procedures  for  State  participation  in  the 
demonstration  program,  EPA's  definition 
of  "medical  wastes"  for  use  under  the 
Act.  and  the  regulations  and  standards 
to  be  used  in  the  demonstration 
program.  OSHA  has  placed  a  copy  of 
EPA's  interim  final  rule  in  the  record  for 
consideration  in  development  of  the 
final  Bloodbome  Pathogens  Standard 
(Ex.  6-497). 

OSHA  requests  comments  on  health 
effects,  risk  assessment,  significance  of 
risk  determination,  technological  and 
economic  feasibility  and  provisions 
which  should  be  included  in  a  final 
bloodbome  pathogens  standard.  The 
following  list  of  questions  is  provided  to 
assist  persons  in  formulating  comments, 
but  it  is  not  intended  to  be  all  inclusive 
or  to  indicate  that  participants  need  to 
respond  to  all  issues  or  follow  this 
format. 

Specific  issues  of  concern  to  OSHA 
are  the  followmg 

1.  Are  there  any  bloodbome 
pathogens,  in  addition  to  the  ones 
discussed  in  section  IV  Health  Effects 
that  present  a  risk  to  employees  with 
occupational  exposure  to  blood?  If  so 
what  are  these  pathogens,  and  what 
evidence  is  available  that  they  present  a 
potential  or  actual  risk  to  employees? 

2.  Are  there  additional  studies  or  case 
reports  on  HBV  and  HIV  that  should  be 
included  in  the  health  effects  analysis? 
If  so,  what  are  they?  Has  OSHA 
adequately  represented  the  results  of 
available  epidemiologic  and  case 
studies? 

3.  For  its  significance  of  risk 
determination,  OSHA  considered 
clinical  hepatitis  B,  HBV  carrier  status, 
hospitalization,  and  death  to  be  material 
impairment  of  health.  Because  of  the 


possibility  of  infecting  others  (sexual 
partners,  newborns)  and  the  possibility 
of  becoming  an  HBV  carrier,  should 
OSHA  consider  HBV  infection  as  a 
material  impairment  of  health? 

4.  Has  OSHA  employed  the  correct 
methodology  for  determining  the 
quantitative  and  qualitative  risks  of 
exposure?  Are  altemative  risk 
assessments  available?  Are  there 
demographic  factors  which  should  be 
controlled  for  in  estimating  the 
background  risk  for  HBV? 

5.  OSHA  has  chosen  to  protect 
employees  from  bloodbome  pathogens 
by  requiring  that  they  be  protected  from 
exposure  to  blood  and  other  potentially 
infectious  materials.  Is  this  the  correct 
approach  and  is  it  the  most  protective 
approach?  If  not,  what  other  approach 
should  be  employed? 

6.  The  scope  of  the  proposed  standard 
would  be  based  on  occupational 
exposure  to  blood  and  other  potentially 
infectious  materials,  whether  or  not  the 
individual  is  employed  in  the  healthcare 
industry.  Is  this  approach  the  most 
protective?  Will  another  approach 
provide  greater  protection?  Should  the 
scope  of  the  standard  be  limited  to  one 
(or  a  few)  industries? 

7.  In  addition  to  law  enforcement 
personnel,  firefighters,  and  corrections 
personnel,  are  there  any  other 
occupations  with  potential  for  exposure 
that  are  predominantly  or  entirely 
confined  to  the  public  (federal,  state  or 
local)  sector?  If  so,  do  they  perform 
tasks  or  procedures  that  are  unique  and 
require  special  protective  measures  that 
are  not  addressed  by  this  standard?  If 
so,  what  are  these  protective  measures? 

8.  What  circumstances  unique  to  law 
enforcement  and  correction  officers 
place  these  employees  at  risk  of 
exposure  to  blood  and  other  potentially 
infectious  materials?  What,  if  any. 
additional  requirements  are  needed  to 
minimize  or  eliminate  these  exposures? 
What,  if  any  additional  training  should 
be  required?  What  can  be  done  to 
ensure  that  personal  protective 
equipment  is  available  when  and  where 
it  is  needed? 

9.  What  circumstances  unique  to 
firefighters,  emergency  medical 
technicians  and  paramedics  place  these 
employees  at  risk  for  exposure  to  blood 
and  other  potentially  infectious 
materials?  What,  if  any,  additional 
requirements  are  needed  to  minimize  or 
eliminate  these  exposures?  What,  if  any, 
additional  training  should  be  required? 
What  can  be  done  to  ensure  that 
personal  protective  clothing  and 
equipment  is  available  when  and  where 
it  is  needed? 

10.  There  is  evidence  that  HIV  may  be 
trans.Tiitted  through  human  breast  milk. 


Are  employees  at  risk  of  infection  due  to 
exposure  to  human  breast  milk?  If  so. 
what  tasks  or  procedures  do  they 
perform  that  place  them  at  risk?  What 
special  protective  measures,  if  any. 
should  be  required  for  these  employees? 

11.  Throughout  the  proposal.  OSHA 
uses  the  terms  "contaminated  "  and 
"decontaminated".  Are  these  terms 
clearly  understood?  Should  OSHA 
define  these  terms?  If  so.  what  are  the 
appropriate  definitions?  Should  laundry- 
be  considered  "contaminated"  only 
when  blood  or  other  potentially 
infectious  materials  are  visible  on  the 
laundry?  If  not.  what  should  indicate 
"contaminated"  laundry? 

12.  The  proprosed  standard  includes  a 
number  of  requirements  including  an 
infection  control  plan,  engineering  and 
work  practice  controls,  personal 
protective  clothing  and  equipment, 
training,  sijzns  and  labels,  provision  of 
HBV  vaccination,  and  medical  follow-up 
for  exposure  incidents.  Are  these 
requirements  appropriate?  Do  they 
provide  adequate  protecMon?  Should 
other  provisions  be  added? 

13.  "The  Agency  has  traditionally 
preferred  engineering  and  work  practice 
controls  over  the  use  of  personal 
protective  equipment.  Do  employees,  in 
nearly  everj'  case,  need  to  use  a 
combination  of  methods  that  include 
personal  protective  equipment,  or  are 
there  tasks  or  worksites  where 
exposures  can  be  adequately  minimized 
or  eliminated  by  adherence  to 
engineering  or  work  practice  controls 
alone?  How  could  OSHA  best  structure 
the  methods  of  control  requirements  to 
refiect  actual  working  conditions? 

14.  The  available  evidence  indicates 
that  an  exposure  incident  that  involves 
a  percutaneous  exposure,  resulting  from 
an  injury  with  a  needle  or  other  sharp 
object,  carries  the  highest  risk  of  MIV  or 
HBV  infection.  Many  of  these  injuries 
result  from  the  need  to  disassemble  the 
device  after  use,  poorly  designed 
equipment,  or  other  factors  that  relate  to 
the  basic  design  of  the  equipment.  How 
can  OSHA  encourage  the  development 
of  safer  instruments  and  equipment  to 
further  reduce  the  likelihood  of 
percutaneous  exposure? 

15.  The  proposed  standard  does  not 
require  the  use  of  respirators.  Do 
aerosols  present  a  risk  for  transmission 
of  bloodbome  pathogens?  Are  there 
instances  when  these  bloodbome 
pathogens  may  be  transmitted  in 
respirable  particles  generated  during 
medical  procedures  such  as  laser 
surgery  or  the  use  of  medical  or  surgical 
instruments  such  as  a  bone  saw?  Are 
there  other  instances  where  respirable 
particles  containing  (or  potentially 
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containing]  bloodborne  pathogens  may 
present  a  risk  to  employees? 

16.  Commenters  have  indicated  that 
some  procedures  with  potential  for 
exposure  are  performed  in  locations 
where  handwashing  facilities  are  not 
available  or  not  located  near  the  work 
ar^a  (e.g..  crime  scenes  or  mobile  blood 
collection  sites).  Is  there  an  acceptable 
substitute  for  handwashing  that  can  be 
used  under  these  circumstances?  Does  it 
provide  protection  that  is  equivalent  to 
handwashing? 

17.  In  paragraphs  (d](3](vii)  (B).  (D). 
and  (E)  OSHA  has  proposed  that  fluid- 
resistant  clothing  be  worn  if  there  is  a 
potential  for  splashing  or  spraying  of 
blood  or  other  potentially  infectious 
materials  while //i//(/-proo/ clothing  must 
be  worn  if  there  is  a  potential  for 
clothing  becoming  soaked  with  blood  or 
other  potentially  infectious  materials.  Is 
the  distinction  between  fluid-resistant 
and  f.'uid-proof  dear?  Should  these 
torms  be  defined?  Are  the  requirements 
for  two  types  of  protective  clothing 
based  on  anticipated  exposure 
appropriate?  If  not.  what  other 
approaches  will  assure  employee 
protection? 

18.  Should  OSHA  specify  that  all  non- 
intact  skin  be  bandaged  or  otherwise 
covered  before  performing  tasks  or 
procedures  with  a  potential  for 
occupational  exposure? 

19.  The  proposed  standard  allows  the 
use  of  utility  gloves  for  housekeeping 
and  laundry  workers.  Is  the 
decontamination  and  reuse  of  these 
gloves  appropriate?  Should  OSHA 
require  that  these  gloves  be  puncture- 
resistant? 

20.  Are  the  requirements  for  HIV  and 
HBV  research  laboratories  adequate 
and  appropriate?  What  additional 
requirements  should  be  included?  Is  the 
definition  for  "research  laboratories" 
clear?  Does  the  definition  clearly 
differentiate  between  research 
laboratories  and  clinical  (diagnostic) 
laboratories? 

21.  Are  the  requirements  for  HIV  and 
HBV  production  facilities  adequate  and 
appropriate?  What  additional 
requirements  should  be  included?  Is  the 
definition  for  "production  facilities" 
clear?  Does  the  definition  adequately 
differentiate  between  research 
laboratories  and  production  facilities? 

22.  Some  research  laboratories  use 
blood  and  blood  components  but  do  not 
propagate  bloodborne  pathogens.  Are 
the  requirements  for  clinical 
laboratories  adequate  for  these  research 
laboratories?  If  not.  what  additional 
provisions  should  be  required? 

23.  The  proposal  requires  that  the 
HBV  vaccine  be  offered  to  employees 
exposed  an  average  of  one  or  more 


times  per  month.  Should  the 
administration  of  the  HBV  vaccine  be 
contingent  on  the  frequency  of 
exposure?  Is  this  frequency  appropriate? 
If  this  approach  is  not  appropriate,  what 
justification  can  be  provided  for  an 
alternative  approach? 

24.  The  proposed  standard  requires 
that  the  HBV  vaccine  be  made  available 
90  days  after  the  effective  date  of  the 
standard.  Are  there  sufflcient  quantities 
of  the  HBV  vaccine  to  vaccinate  all 
eligible  employees?  Assuming  that 
sufficient  quantities  of  vaccine  are 
a.ailable,  will  there  be  a  problem  with 
the  distribution  of  the  vaccine?  If  so, 
should  there  be  a  phase-in  period? 

25.  In  paragraph  (f)  Hepatitis  B 
vaccine  and  post-exposure  follow-up, 
the  employer  is  required  to  administer 
the  vaccine  and  provide  effective  post- 
exposure prophylaxis  according  to 
"standard  recommendations  for  medical 
practice."  Does  this  approach  give 
sufficient  guidance  to  the  employer  on 
what  must  be  done?  For  example, 
should  the  Agency  be  more  specific 
about  the  meaning  of  "*  *  *  accepted 
safe  effective  •  *  •  prophylaxis  *  *  *?" 
Should  these  recommendations  be  those 
of  the  U.S.  Public  Health  Service? 

26.  Employees  may  be  reluctant  to 
report  exposure  incidents  if  they  fear 
that  coworkers  or  others  may  gain 
access  to  their  test  results.  OSHA  has 
attempted  to  reduce  barriers  to  the 
reporting  of  exposure  incidents  by 
requiring  that  employee  medical 
records,  including  test  results,  be  kept 
confidential  except  as  required  by  law. 
Has  OSHA  adequately  addressed  the 
issue  of  confidentiality?  If  nofTwhat 
additional  measures  should  be  required? 

27.  The  biohazard  signs  required  in 
paragraph  (g)(l)(i]  do  not  require  the  use 
of  the  word  "Danger."  Is  it  necessary  to 
require  the  use  of  "Danger"  or  other 
additional  warning  words  in  order  to 
warn  individuals  who  may  not 
understand  the  meaning  of  "Biohazard?" 

28.  OSIiA  requires  that  infectious 
wastes  be  labelled  or  "red  bagged."  If 
infectious  waste  is  decontaminated  prior 
to  disposal,  should  OSHA  allow  the 
label  to  be  removed  from  the  container? 

29.  OSHA  requires  that  exposed 
employees  be  trained.  Should  OSHA 
specify  minimum  qualifications  required 
for  the  individual  who  conducts  the 
training  program? 

30.  The  standard  would  require  that 
all  employees  participate  in  the  training 
program  when  they  are  hired  and 
annually  thereafter.  Certain  individuals, 
for  example,  infection  control 
practitioners  or  some  virologists,  would 
be  expected  to  be  thoroughly  familiar 
with  some  of  the  material  in  the  training 
program.  Is  it  appropriate  to  substitute 


some  measure  of  competency  in  lieu  of 
training  for  these  individuals?  If  so, 
what  criteria  would  be  appropriate? 

31.  In  all  previous  OSHA  health 
standards,  the  Agency  has  required  the 
employer  to  bear  the  cost  for  all 
provisions  of  the  standard.  This 
proposed  standard  would  also  require 
the  employer  to  pay  for  all  the 
provisions  of  the  standard.  OSHA  seeks 
comments  on  this  issue. 

32.  In  order  to  perform  an  economic 
feasibility  analysis,  it  is  helpful  to  have 
a  financial  and  economic  profile  of  the 
industries  affected  by  the  standard.  The 
following  information  is  requested  to  aid 
in  that  effort.  Data  should  be  provided 
for  the  last  five  years.  Data  already 
submitted  to  OSHA  or  Jack  Faucett 
Associates  (JFA)  need  not  be 
resubmitted. 

a.  What  were  total  annual  revenues 
for  your  facility  and/or  industry  sector? 

b.  What  were  the  total  annual 
investments  categorized  as  replacement, 
expansion,  modernization,  and 
environmental  health  and  safety? 

c.  What  were  the  retained  earnings, 
after  tax  income,  total  assets, 
stockholders'  equity,  net  worth, 
depreciation  charges,  and  debt-equity 
ratios? 

d.  What  were  the  total  annual 
employment  levels  and  labor  turnover 
for  the  affected  industries  for  the  last  5 
years? 

33.  How  would  an  OSHA  standard  for 
occupational  exposure  to  bloodborne 
pathogens  affect  competition  in  the 
healthcare  industry? 

34.  OSHA  and  JFA  have  performed 
detailed  feasibility  analyses  for  all 
industry  sectors.  Comments  are 
requested  with  regard  to  any  other 
industry  segments  on  additional  impacts 
which  should  be  considered  prior  to 
issuing  a  final  standard. 

35.  Comments  are  requested  on 
OSHA's  Preliminary  Regulatory  Impact 
Analysis  (PRIA).  the  report  prepared  by 
Jack  Faucett  Associates,  the  feasibility 
of  the  proposed  standard  and 
alternatives. 

36.  The  following  information  is 
requested  for  small  businesses  in 
addition  to  the  information  OSHA  has 
gathered. 

a.  What  kinds  of  small  businesses  or 
organizations  would  be' affected  by 
regulating  exposures  to  blood  and  other 
potentially  infectious  materials?  How 
many  such  businesses  are  there? 

b.  Which  if  any,  federal  rules  may 
duplicate,  overlap,  or  conflict  with  an 
OSHA  regulation  concerning  exposure 
to  blood  and  other  potentially  infectious 
materials? 
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c.  Will  difficulties  be  encountered  by 
small  entities  when  attempting  to 
comply  with  the  standard?  What 
requirements,  if  any.  should  be  deleted 
or  simplified  for  small  entities,  while 
still  achieving  comparable  protection  for 
the  health  of  employees  of  small 
entities? 

d.  What  timetable  would  be 
appropriate  to  allow  small  entities 
sufficient  time  to  comply? 

37.  OSHA's  PRIA  contains  estimates 
of  the  current  level  of  compliance  for 
various  provisions.  Are  these  estimates 
accurate?  If  not.  by  what  means  and  to 
what  extent  are  employers  currently 
providing  protection  to  their  employees? 

38.  The  National  Environmental  Policy 
Act  (NEPA)  of  1969  (42  U.S.C.  4321  et 
seq.)  requires  that  each  Federal  agency 
consider  the  environmental  impact  of 
major  actions  significantly  affecting  the 
quality  of  the  human  environment.  Any 
person  having  information,  data,  or 
comments  pertaining  to  possible 
environmental  impacts  is  invited  to 
submit  them  along  with  supporting 
documentation  to  OSHA.  Such  impacts 
might  include  a  positive  or  negative 
environmental  effect  that  could  result 
should  a  standard  be  adopted:  as  well 
as  any  irreversible  commitments  of 
natural  resources.  Also,  estimates  of  the 
effect  on  the  level  of  hazardous 
pathogens  in  the  environment  by  the 
proposed  OSHA  standard  and 
alternatives  are  requested. 

39.  As  discussed  in  Section  IX— 
Summary  and  Explanation  of  the 
Proposed  Standard  and  Section  X — 
Public  Participation.  OSHA  plans  to 
devote  several  days  of  the  public 
hearing  to  a  discussion  of  Hepatitis  B 
vaccination.  OSHA  seeks  written 
comments  concerning  the  elements  of  a 
HBV  vaccination  program  that  will 
result  in  a  high  degree  of  compliance  of 
eligible  employees. 

40.  OSHA  believes  a  hepatitis  B 
vaccination  program  where  employers 
bear  the  cost  of  the  vaccine,  make  the 
vaccine  available  to  employees  at  a 
reasonable  time  and  place,  and  provide 
information  about  the  benefits  of  the 
vaccine  is  the  most  appropriate  way  to 
assure  that  a  large  percentage  of  eligible 
employees  are  vaccinated.  The  Agency 
seeks  comment  on  whether  this 
voluntary  approach  is  the  correct 
approach. 

In  the  past,  the  Agency  has  not 
mandated  medical  examinations  or 
other  medical  procedures.  For  example, 
the  final  standards  for  benzene, 
asbestos,  cotton  dust,  and  formaldehyde 
require  the  employer  to  "provide"  or 
"make  available"  medical  procedures 
(29  CFR  1910.1028: 1910.1001;  1910.1043: 
and  1910.1048,  respectively).  In  the 


preamble  to  the  Lead  Standard  (43  FR 
54450).  OSHA  specifically  rejected 
mandating  worker  participation  in 
medical  surveillance.  The  Agency  noted 
that  medical  surveillance  was  a 
sensitive  area  and  that:  "Attempting  to 
compel  workers  to  subject  themselves  to 
detailed  medical  examinations  presents 
the  possibility  of  clashes  with  legitimate 
privacy  and  religious  concerns.  Health 
in  general  is  an  intensely  personal 
matter.  *  *  *"  In  lead,  medical 
surveillance  involved  effects  on  male 
and  female  reproduction,  while  in  this 
proposed  standard  a  major  concern  is 
that  a  vaccination  is  an  invasive 
procedure.  Here,  as  in  the  lead  standard. 
OSHA  prefers  to  encourage  rather  than 
try  to  force  by  governmental  coercion, 
employee  cooperation  in  the  vaccination 
program. 

The  HBV  vaccination  provision  is  a 
significant  element  in  this  rule  with 
regard  to  saving  lives  from  hepatitis  B 
infection.  Complete  vaccination  of  the 
healthcare  workers  at  significant  risk 
would  substantially  reduce  hepatitis  B 
associated  illness  and  death.  In 
addition,  once  immunized,  workers  are 
protected  from  infection  both  on  the  job 
and  off  even  should  other  precautions 
fail.  Finally,  the  vaccine  is  safe  and 
effective. 

OSHA  seeks  comment  on  whether  the 
HBV  vaccination  should  be  mandated 
for  some  or  all  exposed  employees  and 
on  what  legal,  ethical,  medical,  or  other 
issues  would  be  raised  by  such  a 
requirement. 

Paperw,'ork  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et. 
seq).  and  the  regulations  issued 
pursuant  thereto  (5  CFR  Part  1320). 
OSHA  certifies  that  it  has  submitted  the 
information  collection  requirements 
contained  in  this  proposed  standard  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  under  Section  3504(h) 
of  that  Act.  Paragraph  (c)  Infection 
Control,  paragraph  {g)(2)  Training,  and 
paragraph  (h)  Recordkeeping  are  the 
provisions  that  make  the  major 
contribution  to  the  information 
collection  requirements  in  the  proposed 
standard.  Comments  on  these 
information  collection  requirements  may 
be  submitted  by  interested  parties  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB.  Attention:  Desk  Officer 
for  the  Occupational  Safety  and  Health 
Administration,  New  Executive  Office 
Building.  Washington.  DC  20503.  OSHA 
requests  that  copies  of  such  comments 
also  be  submitted  to  the  OSHA 
rulemaking  docket,  at  the  following 
address:  Docket  Officer,  Docket  No.  H- 
370.  Room  N  2625.  U.S.  Department  of 


Labor,  200  Conslitution  Ave..  NW.. 
Washington.  DC  20210. 

Public  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  rstimaled  tu 
range  from  4  to  16  hours  for  the  Infection 
Control  Plan  and  an  average  of  7  hours 
per  facility  for  the  remaining 
information  requirements.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  OSHA  rulemaking  docket,  at  the 
address  previously  set  forth:  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget. 

Federalism 

This  proposed  standard  has  been 
reviewed  in  accordance  with  Executive 
Order  12612.  52  FR  41685  (October  30. 
1987).  regarding  Federalism.  This  Order 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  state 
policy  options,  consult  with  States  prior 
to  taking  any  actions  that  would  restrict 
Stale  policy  options,  and  take  surh 
actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
State  law  only  if  there  is  a  clear 
Congressional  intent  for  the  agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act),  expresses 
Congress'  clear  intent  to  preempt  Stale 
laws  with  respect  to  which  Federal 
OSHA  has  promulgated  occupational 
safety  or  health  standards.  Under  the 
OSH  Act  a  Slate  can  avoid  pn  cmption 
only  if  it  submits,  and  obtains  Federal 
approval  of.  a  plan  for  the  development 
of  such  standards  and  their 
enforcement.  Occupational  safety  and 
health  standards  developed  by  such 
Plan-States  must,  among  other  things,  be 
at  least  as  effective  as  the  Federal 
standards  in  providing  safe  and 
healthful  employment  and  places  nf 
employment. 

Bloodborne  pathogens  are  present 
wherever  blood  or  other  potentially 
infectious  materials  are  found.  Since 
these  potentially  infectious  materials  are 
present  in  workplaces  in  every  state  of 
the  Union,  the  occupational  hazard  of 
bloodborne  pathogens  is  a  national 
problem. 

The  Federally  proposed  bloodborne 
pathogep  standard  is  drafted  so  that 
employees  in  every  State  would  be 
protected  by  general,  performance- 
oriented  standards.  To  th&exteni  thiit 
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•.Sere  are  any  Sidte  or  regional 
peculiarities.  States  with  occupational 
safety  and  health  plans  approved  under 
Sei.tion  18  of  the  OSH  Act  would  be 
able  to  develop  their  own  Slate 
st.indards  to  deal  with  any  special 
problems.  Moreover,  the  performance 
nature  of  this  proposed  standard,  of  and 
by  itself,  allows  for  flexibility  by  States 
and  employers  to  provide  as  much 
safety  as  possible  using  varying 
methods  consonant  with  conditions  in 
each  State. 

In  short,  there  is  a  clear  national 
problem  related  to  occupational  safety 
and  health  for  employees  exposed  to 
Lloodborne  pathogens.  Those  States 
which  have  elected  to  participate  under 
Section  18  of  the  OSH  Act  would  not  be 
preempted  by  this  proposed  regulation 
and  would  be  able  to  deal  with  special, 
local  conditions  within  the  framework 
provided  by  this  performance-oriented 
standard  while  ensuring  that  their 
standards  are  at  least  as  effective  as  the 
Federal  standard.  State  comments  are 
invited  on  this  proposal  and  will  be  fully 
considered  prior  to  promulgation  of  a 
final  rule.^ 

S:cjte  Plans 

The  23  Slates  and  2  territories  with 
their  own  OSHA-approved  occupational 
•safety  and  health  plans  must  adopt  a 
comparable  standard  within  6  months 
E-fter  the  publication  of  a  final  standard 
for  occupational  exposure  to  bloodborne 
pathogens  or  amend  their  existing 
standard  if  it  is  not  "at  least  as 
pffkictive"  as  the  final  Federal  standard. 
OSHA  anticipates  that  this  proposed 
stand.ird  will  have  a  substantial  impact 
on  slate  and  local  employees.  The  states 
and  territories  with  occupational  safety 
and  health  state  plans  are:  Alaska, 
Arizona,  California,  Connecticut, 
Hawaii.  Indiana.  Iowa,  Kentucky, 
M.iryland.  Michigan,  Minnesota, 
Novadd,  .\aw  Mexico.  New  York,  North 
Carolir.,1.  Oregon,  Puerto  Rico,  South 
Carolina,  Tennessee,  Utah,  Vermont, 
Vircinia.  the  Virgin  Islands.  Washington, 
and  \\'\  iming.  (In  Connecticut  and  New 
York,  the  plan  covers  only  State  and 
local  government  employees.) 

11.  Pertinent  Legal  Authority 

The  primary  purpose  of  the 
Occupational  Safety  and  Health  Act  (29 
use.  651  et  snq.]  (the  Act)  is  to  assure. 
!so  far  as  pos.sible.  safe  and  healthful 
working  conditions  for  every  American 
worker  over  the  period  of  his  or  her 
working  lifetime.  One  means  prescribed 
by  the  Congress  to  achieve  this  goal  is 
the  mandate  given  to.  and  concomitant 
authority  vested  in,  the  Secretary  of 
Labor  to  set  mandatory  safety  and 
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health  standards.  The  Congress 
specifically  directed  that: 

The  Secretary,  in  promulgating  standards 
dealing  with  loxic  materials  or  harmful 
physirdl  agents  under  this  subsection,  shall 
set  th<  standard  which  most  adequately 
assures,  to  the  extent  feasible,  on  the  basis  of 
the  best  available  evidence,  that  no  employee 
will  suffer  material  impairment  of  health  or 
functional  capacity  even  if  such  employee 
has  regular  exposure  to  the  hazard  dealt  with 
by  such  standard  for  the  period  of  his 
working  life.  Development  of  standards  under 
this  subsection  shall  be  based  upon  research, 
demonstrations,  experiments,  and  such  other 
information  as  may  be  appropriate.  In 
addition  to  the  attainment  of  4he  highest 
degree  of  health  and  safety  protection  for  the 
employee,  other  considerations  shall  be  the 
latest  available  scientific  data  in  the  Held,  the 
feasibility  of  the  standards,  and  experience 
gained  under  this  and  other  health  and  safety 
laws.  Whenever  practical,  the  standard 
promulgated  shall  be  expressed  in  terms  of 
objective  criteria  and  of  the  performance 
desired.  [Section  6{b)(5]]. 

Where  appropriate,  standards  are 
required  to  include  provisions  for  labels 
or  other  appropriate  forms  of  warning  to 
apprise  employees  of  hazards,  suitable 
protective  equipment,  exposure  control 
procedures,  monitoring  and  measuring 
of  employee  exposure,  employee  access 
to  the  results  of  monitoring,  and  training 
and  education.  Standards  may  also 
prescribe  recordkeeping  requirements 
where  necessary  or  appropriate  for" 
enforcement  of  the  Act  or  for  the 
development  of  information  regarding 
occupational  accidents  and  illnesses 
(Section  8(c)). 

In  vacating  OSHA's  1978  revision  to 
its  benzene  standard,  the  Supreme  Court 
required  in  Industrial  Union 
Department.  AFL-CIO  v.  American 
Petroleum  Institute,  448  U.S.  601.  64  L. 
Ed.  2d  1010, 100  S.  Ct.  2844  (1980),  that 
before  the  issuance  of  a  new  or  revised 
standard  pursuant  to  section  6(b)(5)  of 
the  Act,  OSHA  must  make  two 
threshold  findings:  that  a  place  of 
employment  is  unsafe  in  that  significant 
risks  are  present;  and  that  the  risks  can 
be  reduced  or  eliminated  by  a  change  in 
practices  (448  U.S.  at  642). 

The  Court  also  stated  "that  ihc  Act 
does  limit  the  Secretary's  power  to 
requiring  the  elimination  of  significant 
risks"  (448  U.S.  at  644.  n.  49).  the  Court 
indicated,  however,  that  the  significant 
risk  determination  is  "not  a 
mathematical  straitjacket,"  and  that 
"OSHA  is  not  required  to  support  its 
finding  that  a  significant  risk  exists  with 
anything  approaching  scientific 
certainty."  The  Court  ruled  that  "a 
reviewing  court  [is]  to  give  OSHA  some 
leeway  where  its  findings  must  be  made 
on  Ihe  frontiers  of  scientific  knowledge 
[and  that) . . .  the  Agency  is  free  to  use 


conservative  assumptions  in  interpreting 
the  data  with  respect  to  carcinogens, 
risking  error  on  the  side  of 
overprotection  rather  than 
underprotection"  (448  U.S.  at  655.  656). 
The  Court  also  stated  that  "while  the 
Agency  must  support  its  finding  that  a 
certain  level  of  risk  exists  with 
substantial  evidence,  we  recognize  that 
its  determination  that  a  particular  level 
of  risk  is  'significant'  will  be  based 
largely  on  policy  considerations,"  (448 
U.S.  at  655,  656.  n.  62). 

After  OSHA  has  determined  that  a 
significant  risk  exists  and  that  such  risk 
can  be  reduced  or  eliminated  by  the 
regulatory  action,  it  must  set  the 
standard  "which  most  adequately 
assures,  to  the  extent  feasible,  on  the 
basis  of  the  best  available  evidence, 
that  no  employees  will  suffer  material 
impairment  of  health'  [Section  6(b)(5)j. 
The  Supreme  Court  has  interpreted  this 
section  to  mean  that  OSHA  must  enact 
the  most  protective  standard  possible  to 
eliminate  a  significant  risk  of  material 
health  impairment,  subject  to  the 
constraints  of  technological  and 
economic  feasibility  American  Textile 
Manufacture's  Institute.  Inc.  v. 
Donovan.  452  U.S.  490  (1981).  The  Court 
held  that  "cost-benefit  analysis  is  not 
required  by  the  statute  because 
feasibility  analysis  is."  (452  U.S.  at  509). 
The  Court  stated  that  the  Agency  could 
use  cost-effectiveness  analysis  and 
choose  the  least  costly  of  two  equally 
effective  standards.  (452  U.S.  5.31,  n.  32). 

Authority  for  this  action  is  also  found 
in  section  8(c)(3)  of  the  Act.  In  general, 
this  section  empowers  the  Secretary  to 
require  employers  to  make,  keep,  and 
preserve  records  regardiitg  activities 
related  to  the  Act.  In  particular,  section 
8(c)(3)  gives  the  Secretary  authority  to 
require  employers  to  "maintain  accurate 
records  of  employee  exposures  to 
potentially  toxic  materials  or  harmful 
physical  agents  which  are  required  to  be 
monitored  or  measured  under  section  6." 

The  Secretary's  authority  to  issue  this 
proposed  standard  is  further  supporter) 
by  the  general  rulemaking  authority 
granted  in  section  8(g)(2)  of  the  Act.  This 
section  empowers  the  Secretary  "to 
prescribe  such  rules  and  regulations  as 
(she)  may  deem  necessary  to  carry  out 
[her]  responsibilities  under  the  Act" — in 
this  ca.se  as  part  of  a  section  6(b) 
standard.  The  Secretary's 
responsibilities  under  the  Act  are 
defined  largely  by  its  enumerated 
purposes,  which  include: 

Encouraging  employers  and  employees  in 
their  efforts  to  reduce  the  number  of 
occupational  safety  and  health  hazards  at 
their  places  of  employment,  and  to  stimulate 
employers  and  employees  to  institute  new 


and  to  perfect  existing  programs  for  providing 
safe  and  healthful  working  conditions  [29 
U.S.C.  651(b)(1)): 

Authorizing  the  Secretary  of  Labor  to  set 
mandatory  occupational  safety  and  health 
standards  applicable  to  businesses  affecting 
interstate  commerce  (29  U.S.C.  651(b)(4)l: 

Building  upon  advances  already  made 
through  employer  and  employee  initiative  for 
providing  safe  and  healthful  working 
conditions  (29  U.S.C.  651(b){a)j: 

Providing  for  appropriate  reporting 
procedures  with  respect  to  occupational 
safety  and  health  which  procedures  will  help 
achieve  the  objectives  of  this  Act  and 
accurately  describe  the  nature  of  the 
occupational  safety  and  health  program  [29 
U.S.C.  651(b)(12)|; 

Exploring  ways  to  discover  latent  diseases, 
establishing  causal  connections  between 
diseases  and  work  in  environmental 
conditions  [29  U.S.C.  651(b)(6)]; 

Encouraging  joint  labor-management 
efforts  to  reduce  injuries  and  disease  arising 
out  of  employment  (29  U.S.C.  651(b](13));  and 
developing  innovative  methods,  techniques, 
and  approaches  for  dealing  with  occupational 
safety  and  health  problems  (29  U.S.C. 
651(b)(5)]. 

The  Agency's  preliminary  judgment  is 
that  the  bloodborne  pathogens  standard 
is  reasonably  related  to  these  statutory 
goals,  and  that  the  evidence  satisfies  the 
statutory  requirements,  and  that  the 
standard  will  reduce  a  significant  risk  of 
hepatitis  B  and  other  adverse  health 
effects,  including  but  not  limited  to 
AIDS  and  non-A/non-B  hepatitis.  Thus, 
the  Secretary  preliminarily  finds  that  the 
proposed  standard  is  necessary  and 
appropriate  to  carry  out  her 
responsibilities  under  the  Act. 

III.  Events  Leading  to  the  Proposed 
Standard 

Hepatitis  B  virus  (HBV)  has  long  been 
recognized  as  a  pathogen  capable  of 
causing  serious  illness  and  death. 
Because  the  virus  is  transmitted  through 
blood  and  certain  body  fluids,  persons 
who  handle  these  as  part  of  their  jobs 
have  been  at  increased  risk  of 
contracting  HBV.  The  human 
immunodeficiericy  virus  (HIV),  the  virus 
that  causes  AIDS,  has  only  been 
recognized  in  the  last  decade.  Because 
the  transmission  of  HIV  is  considerably 
less  efficient  than  HBV,  the  risk  of  HIV 
infection  to  employees  who  must  handle 
blood  and  other  potentially  infectious 
materials  is  less  than  for  HBV  infection 
(i.e.,  HIV  results  in  fewer 
seroconversions  following  exposure 
incidents.)  The  consequences  of  HIV 
infection  are  grave,  however,  because 
HIV  causes  the  fatal  disease  AIDS. 

Although  OSHA  has  no  standard  that 
was  designed  specifically  to  reduce 
occupational  exposure  to  these  viruses, 
the  Agency  has  a  number  of  existing 
regulations  that  apply  to  this  hazard.  For 


example.  29  CFR  1910.132  recfuires 
employers  to  provide  personal 
protective  equipment  and  29  CFR 
1910.145(f)  requires  accident  prevention 
tags  to  warn  of  biological  hazards.  In 
addition,  section  5(a)(1)  the  General 
Duty  Clause  of  the  Act  requires  that 
each  employer 

furnish  to  each  of  his  employees  employment 
and  a  place  of  employment  which  are  free 
from  recognized  hazards  that  are  causing  or 
are  likely  to  cause  death  or  serious  physical 
harm  to  his  employees. 

In  1983.  OSHA  issued  a  set  of 
voluntary  guidelines  designed  to  reduce 
the  risk  of  occupational  exposure  to 
hepatitis  B  virus  (Ex.  4-25).  The 
voluntary  guidelines,  which  were  sent  to 
employers  in  the  healthcare  industry, 
included  a  description  of  the  disease, 
recommended  work  practices,  and 
recommendations  for  use  of  immune 
globulins  and  the  hepatitis  B  vaccine. 

On  September  19, 1986,  the  American 
Federation  of  State,  County  and 
Municipal  Employees  (AFSCME) 
petitioned  OSHA  to  take  action  to 
reduce  the  risk  to  employees  from 
exposure  to  certain  infectious  agents 
(Ex,  2A).  They  requested  that  OSHA 
issue  an  emergency  temporary  standard 
(ETS)  under  section  6(c)  of  the  Act.  The 
petitioners  also  requested  that  OSHA 
immediately  initiate  a  section  6(b) 
rulemaking  that  would  require 
employers  to  provide  the  HBV  vaccine 
at  no  cost  to  employees  at  risk  for  HBV 
infection  and  would  require  employers 
to  follow  work  practice  guidelines  such 
as  those  issued  by  the  Centers  for 
Disease  Control.  AFSCME  also 
requested  that  OSHA  amend  the  Hazard 
Communication  Standard  (48  FR  532()0) 
to  require  a  training  program  for 
employees  exposed  to  infectious 
diseases,  require  counseling  for 
pregnant  employees  about  diseases  that 
have  reproductive  effects,  and  mandate 
posting  of  isolation  precautions  in 
patient  areas  and  in  contaminated 
areas. 

On  September  22, 1986,  the  Service 
Employees  International  Union,  the 
National  Union  of  Hospital  and 
Healthcare  Employees,  and  RWDSU 
Local  1199 — Drug.  Hospital  and 
Healthcare  union  petitioned  the  Agency 
to  promulgate  a  standard  to  protect 
healthcare  employees  from  the  hazard 
posed  by  occupational  exposure  to 
hepatitis  B  virus  (Ex.  3).  They  requested 
that,  as  a  minimum,  the  standard  should 
contain  all  of  the  provisions  in  OSHA's 
1983  guidelines  with  special  emphasis 
on  making  workers  aware  of  the 
benefits  of  vaccination.  In  addition,  they 
asked  OSHA  to  immediately  issue  a 
directive  stating  that  employers  must 


provide  the  HBV  vaccine  free  of  charge 
to  all  high  risk  healthcare  workers. 

Having  determined  that  the  available 
data  did  not  meet  the  criteria  for  an  El  S 
as  set  forth  in  section  6(c)  of  the  Act, 
Assistant  Secretary  John  A.  Pendergrass 
denied  the  petitions  by  letter  dated 
October  22. 1987.  OSHA  further 
determined  that  the  appropriate  course 
of  action  was  to  publish  an  Advance 
Notice  of  Proposed  Rulemaking  (A.NPR) 
to  initiate  rulemaking  under  section  6(b) 
of  the  Act  and  to  collect  further 
information.  Concurrently  with  the 
collection  of  this  information,  the 
Agency  committed  to  enforcing  existing 
regulations  and  section  5(a)(1)  of  the  Act 
in  healthcare  settings  and  to 
undertaking  an  educational  program  in 
cooperation  with  the  Department  of 
Health  and  Human  Services. 

On  October  30, 1987,  the  Departments 
of  Labor  and  Health  and  Human 
Services  published  a  Joint  Advison,- 
Notice  entitled,  "Protection  Against 
Occupational  Exposure  to  Hepatitis  B 
Virus  (HBV)  and  Human 
Immunodeficiency  Virus  (HIV) '  (52  FR 
4181).  In  the  cover  letter  to  employers. 
Secretaries  Brock  and  Bowen  urged  the 
"*   *   *  widest  possible  adherence  to  the 
appropriate  precautions  as  exemplified 
ijy  the  CDC  guidelines  and  the  Joint 
Advisory  Notice."  The  letter,  notice  and 
a  pamphlet  written  by  OSHA  for 
healthcare  workers  were  mailed  to  more 
than  600,000  employers,  employee 
representatives  and  trade  and 
professional  associations. 

On  November  27. 1987.  OSHA 
published  in  the  Federal  Register  an 
ANPR  announcing  the  initiation  of  the 
rulemaking  process  (52  FR  45438).  The 
Agency  requested  information  relevant 
to  reducing  occupational  exposure  to 
HBV  and  HIV  under  section  6(b)  of  the 
OSH  Act.  The  public  was  asked  to 
comment  on  the  scope,  the  modi>s  of 
controlling  exposure,  personal 
protective  equipment,  vaccination 
programs,  management  of  exposure 
incidents,  medical  surveillance,  training 
and  education,  generic  standards, 
advances  in  hazard  control, 
effectiveness  of  alternative  approaches 
and  the  environmental  effects.  A  sixty 
day  period  was  set  for  comments,  and 
these  comments  were  to  be  submitted  to 
the  OSHA  docket  by  January  26, 1988. 
as  noted  in  a  correction  published  in  the 
Federal  Register  December  11. 1987  (52 
FR  47097). 

OSHA  received  an  overwhelming 
response  to  the  ANPR.  Over  350 
comments  were  filed  by  interested 
parties  including  employers,  unions, 
health  professionals,  trade 
representatives,  professional 
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associations,  manufacturers,  and 
federal,  stale  and  local  government 
agencies,  among  others.  The  comments 
have  been  analyzed  and  the  data  were 
used  in  preparing  this  proposal. 

IV.  Health  EfTecU 

.4.  Introduction 

Certain  pathogenic  microorganisms 
can  be  found  in  the  blood  of  infected 
individuals.  For  the  purposes  of  this 
standard,  OSllA  is  referring  to  these 
microoganisms  as  "bloodbome 
pathogens"  and  to  the  diseases  that  they 
cause  as  "bloodbome  diseases."  These 
bloodbome  pathogens  may  be 
transmitted  from  the  infected  individual 
to  other  individuals  when  blood  or 
certain  other  body  fluids  are  exchanged, 
for  example,  when  blood-contaminated 
needles  are  shared  by  intravenous  drug 
users.  Because  it  is  the  exposure  to  the 
blood  or  body  fluid  that  carries  the  risk 
of  infection,  individuals  whose 
occupational  duties  place  them  at  risk  of 
blood  exposure  are  also  at  risk  of 
becoming  infected  with  these 
bloodbome  pathogens,  developing  the 
disea&e  and,  in  some  cases,  dying. 
Infected  employees  may  also  transmit 
the  pathogens  to  others. 

A  complete  discussion  of  two  of  the 
most  significant  bloodbome  pathogens, 
hepatitis  B  virus  and  human 
i.Timunodenciency  virus,  follows.  This 
includes  a  discussion  of  each  of  the 
viruses,  the  disease  each  causes,  modes 
of  transmission,  and  documented  risk  of 
infection  resulting  from  occupational 
exposure.  In  addition,  a  discussion  of 
ether  bloodbome  diseases,  including 
non-A,  non-B  hepatitis,  delta  hepatitis, 
syphilis,  and  malaria,  are  included. 
There  is  also  a  discussion  of 
cytomegalovirus  with  a  review  of  the 
literature  conceming  transmission  of  the 
virus  and  risks  to  pregnant  women. 

B.  Hepatitis  Viruses 

Introduction 

Hepatitis  means  "inflammation  of  the 
liver,"  and  can  be  caused  by  a  number 
of  agents  including  drugs,  toxins, 
autoimmune  disease,  and  infectious 
agents  including  viruses.  The  most 
common  causes  of  hepatitis  are  viruses. 
There  are  four  types  of  viral  hepatitis 
which  are  important  in  the  U.S.  (Ex.  6- 
449.  Ex.  6-430.  Ex.  6-199).  Hepatitis  A, 
formerly  called  "infectious"  hepatitis,  is 
spread  by  fecal  contamination  and  is 
not  generally  considered  to  be  a 
significant  risk  to  healthcare  workers, 
although  episodes  of  transmission  to 
healthcare  workers  in  hospitals  have 
been  reported  (Ex.  8-430.  Ex.  6-472;  Ex. 
t>-449,  Ex.  6-156).  Hepatitis  B,  formeriy 
called  "serum"  hepatitis,  is  the  major 


risk  to  healthcare  workers  and  is 
extensively  discussed  in  this  document. 
Delta  hepatitis  affects  persons  already 
infected  with  HBV  and  can  increase  the 
severity  of  acute  and  chronic  liver 
disease  in  these  individuals  (Ex.  6-470). 
Non-A,  non-B  hepatitis  is  the  name 
given  to  a  group  of  diseases  caused  by 
viral  agents.  The  "post  transfusion"  type 
of  non-A.  non-B  hepatitis  is  caused  by  a 
bloodbome  vims  that  is  efficiently 
transmitted  by  blood  transfusion  and  by 
needle  sharing  among  IV  drugs  users 
(Ex.  8^30,  Ex.  6-449).  There  are 
occasional  reports  of  transmission  to 
healthcare  workers  (Ex.  6-39.  Ex.  6^35). 
Although  it  is  not  thought  to  be  a  major 
occupational  hazard  to  health  workers, 
serological  tests  for  this  disease  are  not 
currently  available,  and  the  actual  risk 
of  transmission  to  health  workers  is 
unknown. 

Hepatitis  B  virus  (HBV)  infection  is 
the  major  infectious  occupational 
hazard  to  healthcare  workers.  The 
Hepatitis  Branch  of  the  Centers  for  . 
Disease  Control  (CDC)  estimates  that 
there  are  approximately  18,000 
infections  in  healthcare  workers  each 
year  in  the  United  States. 
Approximately  12.000  of  these  infections 
occur  in  employees  who  have 
occupational  exposure  to  blood,  causing 
2500-3000  cases  of  clinical  acute 
hepatitis  and  500-600  hospitalizations 
and  over  200  deaths.  Approximately 
1000  health  care  workers  annually 
become  HBV  carriers,  at  risk  of  long- 
term  sequellae  including  disabling 
chronic  liver  disease,  cirrhosis  and  liver 
cancer.  Death  may  result  from  both 
acute  and  chronic  hepatitis.  Infected 
healthcare  workers  can  spread  the 
infection  to  family  members  or  rarely,  to 
their  patients.  [For  a  detailed  discussion, 
see  Section  V,  Preliminary  Quantitative 
Risk  Assessment.]  The  use  of  Hepatitis 
B  (I-IB)  vaccine  and  appropriate 
environmental  controls  will  prevent 
almost  all  of  these  occupational 
infections.  Efforts  to  reduce  blood 
exposure  and  minimize  puncture  injuries 
in  the  healthcare  setting  will  reduce  the 
risk  of  transmission  of  all  bloodbome 
hepatitis  viruses. 

Biology 

Hepatitis  B  is  caused  by  the  hepatitis 
B  vims  (HBV),  formerly  called  the  Dane 
particle,  that  attacks  and  replicates  in 
liver  cells  (Ex.  6-430,  Ex.  6-449).  The 
virus  has  an  inner  core  and  an  outer 
shell  stmcture.  The  inner  core  contains 
DNA,  enzymes,  and  various  proteins, 
the  most  important  of  which  is  called 
the  hepatitis  B  core  antigen  (HBcAg). 
The  outer  shell  is  composed  of  a 
lipoprotein  called  hepatitis  B  surface 
antigen  (HBsAg),  formerly  called  the 


Australia  Antigen.  The  HBsAg  is 
produced  in  great  excess  by  liver  cells 
replicating  the  vims,  and  is  found,  along 
with  complete  virus,  in  the  form  of  small 
spheres  and  larger  tubular  particles  in 
the  blood  of  infected  persons.  The  small 
spherical  forms  of  HBsAg  are  important 
because  the  plasma  derived  hepatitis  B 
vaccines  are  composed  of  a  highly 
purified  preparation  of  these  particles. 
There  is  a  readily  available  laboratory 
test  for  HBsAg.  and  its  presence  in 
blood  indicates  that  an  individual  is 
currently  infected  with  the  HBV,  and  is 
potentially  infectious  to  others. 

Disease  Outcomes 

Infection  with  the  hepatitis  B  virus  in 
a  susceptible  person  can  produce  two 
types  of  outcomes:  self-limited  acute 
hepatitis  B  and  chronic  HBV  infection 
(Ex.  6-430,  Ex.  6-^9).  Similarly,  the 
human  body  can  mount  two  types  of 
response  to  HBV  infection.  The  most 
frequent  response  seen  in  healthy  adults 
is  development  of  self-limited  acute 
hepatitis  and  the  production  of  an 
antibody  against  HBsAg,  called  anti- 
HBs.  The  production  of  this  antibody 
coincides  with  the  destmction  of  liver 
cells  containing  the  vims,  elimination  of 
the  vims  from  the  body,  and  signifies 
lifetime  immunity  against  reinfection. 
Persons  having  this  response  also 
develop  an  antibody  against  the  core 
protein,  call  anti-HBc,  and  usually 
maintain  both  anti-HBc  and  anti-HBs  in 
their  blood  for  life. 

Unfortunately,  the  destmction  of  liver 
cells  in  an  attempt  to  rid  the  body  of  this 
infection  often  leads  to  clinically 
apparent  acute  hepatitis  B.  About  one 
third  of  infected  individuals  have  no 
symptoms  when  infected  with  the  vims, 
one  third  have  a  relatively  mild  clinical 
course  of  a  flu-like  illness  which  i.s 
usually  not  diagnosed  as  hepatitis,  and 
one  third  have  a  much  more  severe 
clinical  course  with  jaundice  (yellowing 
of  the  eyes  and  skin),  dark  urine, 
extreme  fatigue,  anorexia,  nausea, 
abdominal  pain,  and  sometimes  joint 
pain,  rash,  and  fever.  These  symptoms 
require  hospitalization  in  about  20%  of 
jaundiced  cases,  and  often  cause  several 
weeks  to  months  of  work  loss  even  in 
those  cases  that  do  not  require 
hospitalization.  Fulminant  hepatitis, 
which  is  about  85%  fatal  with  even  the 
most  advanced  medical  care,  develops 
in  about  1-2%  of  reported  acute  hepatitis 
B  cases,  and  an  estimated  1  per  1000 
HBV  infections  (Ex.  6-217). 

The  second  type  of  response — 
development  of  chronic  HBV  infection — 
has  more  severe  consequences (Ex.  6- 
430,  Ex.  6-449).  About  6%  to  10%  of 
newly-infected  adults  cannot  clear  the 
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vims  from  their  liver  cells  and  become 
chronic  HBV  carriers.  These  individuals 
continue  to  produce  HBsAg  for  many 
years,  usually  for  life.  They  do  not 
develop  anti-HBs,  but  do  produce  anti- 
HBc  antibody.  HBV  carriers  are  at  high 
risk  of  developing  chronic  persistent 
hepatitis,  chronic  active  hepatitis, 
cirrhosis  of  the  liver,  and  primary  liver 
cancer.  About  25%  of  carriers  develop 
chronic  persistent  hepatitis,  a  relatively 
mild,  non-progressive  form  of  chronic 
liver  disease,  and  25%  develop  chronic 
active  hepatitis.  The  latter  is  a 
progressive,  debilitating  disease  that 
often  leads  to  cirrhosis  of  the  liver  after 
5-10  years  (Ex.  5-S,  Ex.  6-448).  Patients 
with  end-stage  cirrhosis  may  develop 
ascites  (fluid  accumulation  in  the 
abdomen),  esophageal  bleeding  from 
distended  veins  (causing  patients  to 
vomit  large  volumes  of  blood],  coma, 
and  death.  Chronic  HBV  infection  has 
been  estimated  to  cause  10%  of  the 
25,000-30,000  deaths  that  occur  due  to 
cirrhosis  in  the  U.S.  each  year  {Ex.6- 
199). 

The  HBV  in  chronic  carriers  can 
integrate  into  the  DNA  of  the  host  hver 
cell.  This  integration  may  lead  to 
malignant  transformation  of  the  liver 
cell,  and  development  of  primary 
hepatocellular  carcinoma  (PHC)  (Ex.  6- 
419,  Ex.  6-443).  PHC  is  almost  uniformly 
fatal  if  diagnosed  after  symptoms 
appear.  Patients  with  PHC  usually  die 
within  four  to  six  months  after 
diagnosis.  PHC  usually  develops  in  HBV 
carriers  after  a  latency  period  of  20  to  60 
years.  In  parts  of  the  world  where  HBV 
infection  is  a  common  childhood 
infection,  PHC  is  one  of  the  leading 
causes  of  cancer  death.  In  Taiwan,  for 
example,  Beasley  and  colleagues  have 
found  that  5  per  1000  adult  male  HBV 
carriers  develop  PHC  each  year,  and 
estimate  that  approximately  25%  of  all 
HBV  carriers,  and  4C%  of  male  HBV 
carriers,  will  die  from  either  PHC  or 
cirrhosis  (Ex.  6-419).  The  relative  risk  of 
developing  PHC  in  an  HBV  carrier 
compared  to  a  non-carrier  in  his  studies 
is  100.  Studies  in  the  United  States  and 
in  Great  Britain,  where  HBV  infection 
usually  occurs  in  adulthood,  have  shown 
13  to  40  fold  increased  risk  of  developing 
PHC  among  HBV  carriers  (Ex.  6-460.  Ex. 
6-444).  This  may  be  compared  to  the 
relative  risk  of  lung  cancer  in  smokers 
vs  non-smokers  of  10-20.  Studies  in 
many  other  populations  worldwide  have 
confirmed  this  extremely  high  relative 
risk. 

The  causal  link  between  HBV  carriage 
and  PHC  is  not  only  based  on 
epidemiologic  studies,  but  is  confirmed 
by  both  animal  and  molecular  biological 
studies  (Ex.  &-449,  Ex.  6-443).  Other 


animal  species  can  become  infected 
with  HBV-like  vimses  (which  belong  to 
the  same  vims  family — Hepadna 
vimses),  and  woodchucks,  Pekin  ducks, 
ground  squirrels,  and  other  species  that 
become  infected  may  develop  a  carrier 
state.  These  carrier  animals  develop 
primary  liver  cancers  at  very  high  rates. 
Molecular  biological  studies  have  shown 
that  PHC  tumor  cells  contain  integrated 
HBV  D.NA  in  virtually  all  human  and 
animal  cases  of  PHC  (Ex.  6-443). 
There  is  likely  a  higher  risk  of 
developing  PHC  if  infection  occurs  from 
perinatal  (mother  to  child)  transmission, 
or  from  infection  during  childhood  than 
from  infection  in  adulthood.  Although 
persons  who  develop  HBV  carriage 
during  adulthood  are  at  increased  risk  of 
developing  PHC.  the  exact  risk  of 
developing  PHC  following  adult 
infection  has  not  been  established.  The 
risk  observed  in  blood  donors  in  the 
United  States  is  probably  an 
underestimate,  as  PHC  is  most  likely  in 
persons  with  chronic  liver  disease  or 
cirrhosis  who  are  excluded  from  such 
studies.  In  addition,  many  carriers  will 
die  of  other  causes  before  they  develop 
PHC  because  of  the  long  latency  of  this 
cancer.  Nevertheless,  it  has  been 
estimated  that,  in  the  U.S.,  about  25%- 
33%  of  all  PCH  cases,  or  750-1000  PHC 
cases  annually,  result  from  HBV 
infection. 

Modes  of  Transmission 

Workplace.  HBV  is  spread  via  several 
routes:  parenteral  (by  direct  inoculation 
through  the  skin),  mucous  membranes 
(blood  contamination  of  the  eye  or 
mouth),  sexual,  and  perinatal  (from 
infected  mother  to  newborn  infant]  (Ex. 
6-430,  Ex.  6-449).  The  most  efficient 
mode  of  transmission  is  direct 
inoculation  of  infectious  blood,  such  as 
might  occur  during  blood  transfusion, 
needle  sharing  by  IV  drug  users,  or 
needlestick  or  other  sharp  instrument 
injury  in  health  care  workers.  One 
milliliter  of  I  IBsAg  positive  blood  may 
contain  100  million  infectious  doses  of 
virus;  thus,  exposure  to  extremely  small 
inocula  of  HBV-positive  blood  may 
transmit  infection.  In  different  studies, 
7%  to  30%  of  health  care  workers 
sustaining  needlestick  puncture  injuries 
from  HBsAg  positive  patients  become 
infected  (Ex.  4-27,  Ex.  4-23).  Since  1972, 
all  units  of  blood  collected  for 
transfusion  in  the  U.S.  have  been 
screened  for  HBsAg,  greatly  decreasing 
the  incidence  of  transfusion  related  HBV 
infection. 

Blood  and  blood-derived  body  fluids 
(serous  exudates  and  fluids  from 
internal  body  cavities)  contain  the 
highest  quantities  of  virus  and  are  the 
most  likely  vehicles  for  HBV 


transmission  (Ex.  6-430.  Ex.  6-449). 
Certain  other  body  fluids  such  as  saliva 
and  semen  contain  infectious  vims  but 
at  1000-fold  lower  concentration  (Ex.  8- 
445).  Other  body  fluids  such  as  urine  or 
feces  contain  only  small  quantities  of 
vims  unless  they  are  visibly 
contaminated  with  blood. 

Direct  inoculation  of  infectious  blood 
may  occur  in  less  Apparent  ways. 
Preexisting  lesions  on  hands  from 
injuries  incurred  at  the  workplace  or  at 
home  or  from  dermatitis  may  provide  a 
route  of  entry  for  the  vims  (Ex.  6-427).  In 
addition,  transfer  of  contaminated  blood 
via  inanimate  objects  or  environ.mcntal 
surfaces  has  been  shown  to  cause 
infection  in  the  healthcare  workplace 
(Ex.  6-464,  Ex.  6-433,  Ex.  6-461).  In 
general,  fewer  than  20%  of  infected 
healthcare  woikers  report  discrete 
needlestick  injuries  from  a  known 
infected  patient  (Ex.  6-427).  The 
importance  of  this  route  of  transmission 
in  these  less  apparent  ways  should  not 
be  underestimated.  Although  gloving 
will  not  stop  direct  puncture  injuries,  it 
could  prevent  the  vims  from  contacting 
preexisting  lesions. 

Infectious  sera  placed  in  both  the  eye 
and  mouth  of  experimental  animals  has 
induced  HBV  infection  (Ex.  6-430,  Ex.  6- 
449).  Splashes  of  blood  or  serum  into  the 
individual's  eye  or  mouth  in  clinical 
settings  or  in  the  laboratory  must  be 
regarded  as  potentially  serious 
exposures.  While  there  has  been 
concern  about  the  potential  i.ifectivify  of 
aerosols  generated  by  dental,  medical, 
and  laboratory  equipment,  and  although 
HBsAg  may  be  found  in  large  particles 
of  "spatter"  that  travel  short  distances, 
OSHA  is  not  aware  of  any  data  that  link 
HBV  transmission  with  the  production 
of  aerosols. 

Secondary  transmission  in  other 
settings.  Sexual  transmission  of  HBV 
infection  is  an  efficient  mode  of  viral 
spread  as  HBsAg  has  been  found  in  both 
semen  and  vaginal  secretions  (Ex.  5-430. 
Ex.  6-443).  Deposition  of  virus  onto 
mucous  membranes  and  trauma  to 
tissue  causing  small  lesions  may  both 
play  roles  in  transmission. 
Approximately  30^  of  spouses  or 
regular  sexual  partners  cf  acutely 
infected  IIB  patients  become  infected. 
Spou::es  of  chronic  carriers,  who  have  a 
much  longer  duration  of  infectivity, 
escape  infection  less  frequently. 
Preventing  secondary  transmission  of 
HBV  infection  to  the  spouse  or  sexual 
partners  of  infected  healthcare  workers 
is  an  additional  benefit  derived  from 
and  reason  for  controlling  this  disease 
(Ex.  6-425). 

Non-sexual  family  contacts  of  H3V 
carriers  are  al.so  at  risk  cf  infection. 
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Although  the  relative  importance  of 
various  transmission  modes  has  not 
been  determined  in  families,  in  various 
studies  about  40-60%  of  household 
contacts  of  carriers  identified  by  blood 
donation  had  markers  of  HBV  infection 
(Ex.  6-420,  Ex.  &-430).  Daily  exposure  to 
the  carrier  for  many  years  presents 
occasions  for  sharing  razors  or 
toothbrushes,  exposure  to  blood  and 
other  events  that  could  result  in 
infection.  Adopted  carrier  children  have 
been  shown  to  transmit  infection  to 
other  family  contacts. 

Perinatal  infection  with  the  HBV  is  an 
efficient  mode  of  transmission  with 
particularly  severe  consequences. 
Highly  infectious  HBV  carriers  and 
persons  with  acute  hepatitis  B  have  an 
antigen  present  in  their  blood  called  the 
hepatitis  B  "e"  antigen  (HBeAg),  in 
addition  to  the  previously  discussed 
HBsAg.  Mothers  positive  for  both 
HBeAg  and  HBsAg  will  infect  70%  to 
90%  of  their  newborns,  most  of  whom 
will  become  chronic  HBV  carriers  (Ex. 
6-199,  Ex.  6-419).  These  carriers  have  a 
25%  chance  of  dying  from  cirrhosis  or 
PHC.  They  also  remain  infectious  to 
others  and  can  perpetuate  the  cycle  of 
perinatal  transmission.  Fortunately, 
treatment  of  newborns  at  birth  with 
Hepatitis  B  immune  globulin  (HBIG)  and 
I  IB  vaccine  is  85%  to  95%  effective  in 
preventing  these  infants  from  becoming 
carriers  (Ex.  6^19,  Ex.  6-199).  To  be 
able  to  treat  these  infants  at  birth,  their 
mothers  must  be  recognized  as  carriers 
before  delivery.  The  Immunization 
Practices  Advisory  Committee  of  the 
CDC  has  recommended  that  all  pregnant 
women  in  the  U.S.  be  screened  for 
HBsAg  during  an  early  prenatal  visit 
(Ex.  6-424).  Because  pregnant  healthcare 
workers  may,  if  infected,  transmit  HBV 
to  their  newborn  infants,  prevention  of 
HBV  infection  is  critical  in  women  who 
work  in  occupations  where  they  are  at 
risk  for  exposure. 

Epidemiology 

HBV  infection  does  not  occur 
uniformly  in  the  U.S.  population.  The 
infection  is  more  prevalent  in  certain 
ethnic  and  racial  groups,  and  is 
especially  prevalent  in  certain  "high 
risk"  groups  defined  by  occupation  and 
lifestyle  (Exs.  6-430,  6-449.  6-199).  The 
prevalence  of  HBV  antibodies  in  the 
general  population,  reflecting  the 
percentage  of  the  population  ever 
infected,  is  3%  to  4%  for  whites  and  13% 
to  14%  for  blacks  (Ex.  6-390).  Foreign 
born  Asians  have  a  prevalence  of 
antibody  of  greater  than  50%.  The 
HBsAg  prevalence,  reflecting  the 
percentage  of  the  population  who  are 
HBV  carriers,  is  0.2%  for  whites,  0.7%  for 
blacks,  and  up  to  13%  for  foreign  born 


Asians.  The  high  prevalence  in  Asians  is 
a  reflection  of  the  fact  that  most  HBV 
infections  in  Asia  occur  in  childhood. 

The  ACIP  has  listed  a  number  of 
groups  who  are  at  substantial  risk  for 
HBV  infection  and  should  receive  the 
HBV  vaccine  (Ex.  6-199).  Healthcare 
workers  and  staff  of  institutions  for  the 
mentally  retarded  are  included  on  this 
list. 

Transmission  To  Healthcare  Workers 

Although  outbreaks  of  clinical 
hepatitis  had  been  reported  for  many 
years  (Ex.  6-438,  Ex.  6-459).  it  was  not 
until  the  1970's  that  the  risk  to 
healthcare  workers  from  HBV  infection 
was  well  defined.  The  first  studies  noted 
that  dentists  were  more  likely  than 
attorneys  to  have  had  clinical  hepatitis 
(Ex.  6-441).  When  HBsAg  and  antibody 
testing  became  available,  it  was 
possible  to  show  that  the  type  of 
hepatitis  that  occurred  in  health  workers 
was  hepatitis  B,  that  dentists  and 
physicians  were  4  to  10  times  more 
likely  to  have  serologic  markers 
indicating  previous  HBV  infection  than 
first  time  blood  donors  (Ex.  4-15,  Ex.  6- 
68).  and  that  the  prevalence  of  markers 
increased  significantly  with  years  in 
practice  (Ex.  6-440.  Ex.  6-65,  Ex.  4-13, 
Ex.  4-16.  Ex.  4-12). 

During  the  next  decade,  dozens  of 
studies  were  published  measuring  the 
prevalence  of  HBV  markers  in  various 
healthcare  occupational  groups,  and  in 
various  healthcare  settings  (Ex.  6-427. 
Ex.  6-88.  Ex.  6-72.  Ex.  ft-54.  Ex.  6-53.  Ex. 
6-440,  Ex.  6-40,  Ex.  4-14).  The 
prevalence  of  markers  was  studied  in 
hospitals  of  all  sizes  and  types,  in 
various  sized  communities,  serving  all 
types  of  populations.  Studies  were  also 
done  on  a  wide  variety  of  individual 
occupational  groups  at  meetings  and 
through  special  studies.  The  most  useful 
studies  showed  that  risk  of  HBV 
infection  in  hospital  personnel  was 
increased  several-fold  over  that  in  blood 
donors  (Ex.  6-440),  that  risk  was  closely 
related  to  frequency  of  contact  with 
blood  and  not  related  to  contact  with 
patients  per  se  (Ex.  6-65;  Ex.  4-13:  Ex.  4- 
16),  and  that  risk  was  directly  related  to 
duration  in  the  occupation  (Ex.  4-15,  Ex. 
4-12.  Ex.  4-16).  Certain  studies 
attempted  to  quantitate  the  frequency  of 
blood  and  needle  exposure  in  various 
categories  of  healthcare  workers,  and 
relate  this  to  risk  of  infection  (Ex.  4-16). 

The  following  general  observations 
can  be  made  from  these  studies: 

(1)  These  studies  revealed  that  workers 
exposed  to  blood  on  the  job  had  a  prevalence 
of  HBV  markers  several  times  that  of  non- 
exposed  workers  and  the  general  population. 
The  prevalence  of  markers  increased  with 
years  on  the  job. 


(2)  The  prevalence  of  HBV  markers  was 
related  to  the  degree  of  blood  exposure  or 
frequency  of  needle  exposure,  and  not  to 
patient  contact  per  se.  Persons  working  in 
operating  rooms,  emergency  rooms  labs,  and 
dialysis  units  had  a  higher  marker  prevalence 
than  persons  working  on  medical  or  pediatric 
wards,  who  in  turn  had  a  higher  prevalence 
than  clerical  workers,  social  workers,  and 
administrators. 

(3)  Groups  shown  to  be  at  high  risk  include 
(but  are  not  limited  to):  medical  technologists, 
operating  room  staff,  phlebotomists  and 
intravenous  therapy  nurses,  surgeons  and 
pathologists,  oncology  and  dialysis  unit  staff, 
emergency  room  staff,  nursing  personnel, 
staff  physicians,  dental  professionals, 
laboratory  and  blood  bank  technicians, 
emergency  medical  technicians,  and 
morticians  (Ex.  6-199). 

Most  infected  healthcare  workers  are 
unaware  that  they  have  been  exposed  to 
the  HBV.  Approximately  1%  (or  more)  of 
hospitalized  patients  are  HBV  carriers; 
most  HBV  carrier  patients  seen  in  the 
healthcare  setting  are  not  symptomatic, 
are  unaware  that  they  are  carriers,  and 
their  medical  charts  do  not  contain  this 
information  (Ex.  6-427).  Health  care 
workers  may  take  extraordinary 
precautions  when  dealing  with  a  known 
carrier,  but  are  often  unaware  that  they 
may  treat  five  carriers  for  each  one  they 
recognize.  This  is  a  key  point  in 
understanding  the  rationale  for  the 
concept  of  "universal  precautions,"  and 
for  use  of  HB  vaccine  in  workers  with 
exposure  to  blood.  Although  the  risk  of 
encountering  HBV  carriers  may  vary  in 
the  hospital  setting,  being  highest  in 
inner  city  referral  hospitals  dealing  with 
high  risk  groups  such  as  drug  abusers 
and  homosexual  men,  risk  will  be 
present  in  any  work  setting  where 
human  blood  is  encountered.  The  risk  of 
HBV  carriage  in  the  general  population 
is  uniform  (does  not  markedly  vary  with 
region  of  this  country)  (Ex.  6-390),  and 
high  risk  groups  such  as  Southeast 
Asian  refugees,  mentally  retarded 
individuals,  and  occult  drug  abusers 
may  be  found  in  rural  as  well  as  urban 
settings. 

Percutaneous  exposure  to  blood 
through  needlesticks  and  cuts  with  other 
sharp  instruments  are  visible  and 
efficient  modes  of  transmission,  but 
reported  injuries  do  not  account  for  the 
majority  of  infections  in  healthcare 
workers  (Ex.  6-65;  Ex.  6-427).  This  fact 
often  goes  unrecognized  by  workman's 
compensation  boards,  which  sometimes 
deny  coverage  to  infected  workers 
unless  they  had  reported  a  discrete 
needlestick  or  similar  injury  from  a 
HBsAg  positive  patient.  Some  workers 
doing  traumatic  procedures  get  cuts, 
needlesticks  or  large  blood  exposures  so 
frequently  that  they  do  not  bother  to 
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report  them;  other  workers  become 
infected  when  the  blood  of  an 
unsuspected  HBV  carrier  gets  into  a 
small  preexisting  skin  lesion  or  is 
rubbed  info  the  eye.  Prevention  of  these 
occupational  infections  is  the  goal  of 
this  proposed  standard. 

Transmission  from  HCWs  to  Patients 

Transmission  of  HBV  from  healthcare 
workers  to  patients  is  an  uncommon  but 
extremely  serious  consequence  of 
healthcare  worker  infection.  Fewer  than 
twenty  episodes  of  this  type  of 
transmission  have  been  reported, 
although  instances  involving  only  a  few 
patients  may  go  unrecognized  or 
unreported  (Ex.  6-103,  F.  6-446,  Ex.  6- 
476,  Ex.  4-471  Ex.  ft-144).  Most  instances 
have  involved  oral  surgeons,  dentists, 
gynecologists,  or  surgeons,  occupations 
where  significant  blood  exposure, 
trauma,  and  use  of  sharp  instruments 
occur  routinely.  Some  episodes  have 
involved  transmission  to  between  20 
and  55  patients,  with  deaths  and 
secondary  transmission  to  family 
members  of  patients  occurring  (Ex.  fr- 
ies. Ex.  6-144). 

Most  healthcare  workers  who  have 
transmitted  to  patients  have  several 
factors  in  common  (Ex.  6-478,  Ex.  6-471): 

(1)  The  dentists  and  surgeons  were  chronic 
HBV  carriers,  had  high  titers  of  virus  in  their 
blood  (HBeAg  positive),  and  were  unaware 
that  they  were  infected. 

(2)  Transmission  occurred  most  frequently 
during  the  most  traumatic  procedures, 

(3)  The  dental  personnel  who  transmitted 
did  not  routinely  wear  gloves. 

(4)  The  dentists  and  surgeons  often  had  a 
personal  medical  problem  (such  as  exudative 
dermatitis  on  the  hands),  or  used  techniques 
that  made  transmission  more  likely.  Several 
of  the  gynecologists  used  their  index  fingers 
to  feel  for  the  tip  of  the  suture  needle  when 
they  wfjre  performing  deep  abdominal 
surgery. 

It  is  important  to  differentiate 
between  HBV  carrier  personnel  who 
have  and  have  not  transmitted  to 
patients  (Ex.  6-476,  Ex.  6-471.  Ex.  6-418). 
Among  HBV  carrier  healthcare  workers, 
few  ever  transmit  HBV  to  patient 
contacts;  when  patients  who  have  been 
treated  by  known  HBV  carriers  have 
been  followed  prospectively.  HBV 
transmission  has  not  been  observed  (Ex. 
6-418,  Fv  6-432).  The  CDC  has  stated 
that  HBV  carrier  healthcare  workers 
may  work  in  any  occupation  as  long  as 
they  understand  the  modes  of 
transmission  of  hepatitis  B  and  take  the 
measures  necessary  to  prevent 
transmission  (Ex.  6-471,  Ex.  6-1G2,  Ex. 
6-70).  These  measures  are  the  same 
measures  all  healthcare  workers 
performing  the  same  tasks  should 
follow. 


Transmission  Via  Environment 

Transmission  of  HBV  infection  from 
exposure  to  contaminated 
environmental  surfaces  has  been 
documented  to  be  a  major  mode  of  HBV 
spread  in  certain  settings,  particularly 
hemodialysis  units  (Ex.  6-56,  Ex.  6-446, 
Ex.  6-480,  Ex.  6^61).  The  virus  can 
survive  for  at  least  one  week  dried  at 
room  temperature  on  environmental 
surfaces,  and  medical  procedures  as 
well  as  disinfection  and  sterilissation 
techniques  must  be  adequate  to  prevent 
the  spread  of  this  virus  (Ex.  6-422,  Ex.  6- 
458).  HBV  contaminated  blood  from  the 
surface  of  dialysis  machines  and  carried 
on  the  hands  of  medical  personnel  to 
patients  has  been  postulated  as  the 
mechanism  of  transmission  in  dialysis 
units.  Unsterilized  or  improperly 
sterilized  acupuncture  needles  have 
been  implicated  as  the  cause  of  large 
outbreaks  of  HBV  infection  (Ex.  6-439). 
Potential  problems  of  environmental 
contamination  in  the  dental  operafory 
have  been  discussed  in  the  CDC 
guidelines  for  dental  operations  (Ex.  6- 
490). 

HBV  is  thought  to  be  far  less  resistant 
to  sterilization  and  disinfection 
procedures  than  microbial  endcspores 
or  mycobacteria  used  as  reference 
criteria  (Ex.  6-421).  Any  sterilization  or 
disinfection  procedure  or  product 
approved  by  the  Environmental 
Protection  Agency  as  a  sterilizing  agent 
or  high  level  disinfectant  will  kill  the 
virus  if  used  as  directed.  Dilute  solutions 
of  sodium  hypochlorite  (household 
bleach)  are  particularly  effective  and 
inexpensive,  although  they  may  be 
corrosive  or  damaging  to  certain 
materials.  Certain  low-level 
"germicides"  such  as  quaternary 
ammonium  compounds  are  not 
considered  to  be  effective  against  the 
virus  (Ex.  6-422).  Unfortunately,  soaking 
medical  and  dental  instruments  in  these 
solutions  is  a  common  and  potentially 
dangerous  procedure,  since  health 
workers  may  handle  the  sharp 
instruments  soaked  in  these  solutions 
with  a  false  sense  of  security. 

Methods  Of  Control 

Hepatitis  B  Vaccine.  In  1982  a  safe, 
immunogenic  and  effective  HB  vaccine 
was  licensed  in  the  U.S.  and  was 
recommended  for  use  in  healthcare 
workers  with  blood  or  needle  exposure 
in  the  workplace  (Ex.  6-199).  A  second 
vaccine,  produced  in  yeast  by 
recombinant  technology  was  licensed  in 
1987,  and  additional  vaccine  licenses 
are  expected  in  the  near  future  (Ex.  6- 
200).  In  1988,  CDC  estimated  that  1.4 
million  persons  have  received  these 
vaccine  in  the  U.S.,  and  an  estimated 


85%  of  them  have  been  hcailhcare 
workers.  It  is  estimated  that  30"u  to  Wo 
of  high-risk  healthcare  workers  have 
been  vaccinated  in  this  countri'  (Lx.  f>- 
200).  HB  vaccination  is  the  most 
important  part  of  any  HBV  control 
program.  Gloving  and  other  protective 
devices  cannot  prevent  puncture  injuries 
from  needles  and  other  sharp 
instruments.  Only  virtually  comyle!" 
immunization  of  workers  at  risk  of  I IBV 
infection  will  provide  acceptable  contnJ 
of  this  occupational  hazard. 

Early  efforts  to  immunize  heaithcire 
workers  were  hindered  by  fear  that  the 
plasma  derived  vaccine  might  be  unsafe. 
The  .AIDS  epidemic  was  just  being 
recognized,  and  there  was  concern  that 
the  plasma  derived  HB  vaccine  might 
contain  the  infectio-  3  a^ent  causing 
AIDS.  Concerns  about  the  safety  of  the 
plasma  derived  vaccine  have  been 
adequately  studied  and  addressed  (Elx. 
6-199).  The  procedures  used  to 
manufacture  the  vaccine  were  shown  to 
inactivate  HIV  virus  and  representatives 
of  all  known  viral  groups.  The  va.':cine 
was  shown  not  to  contain  HIV  DNA. 
and  those  receiving  vaccine  do  not 
develop  anti-HIV  antibodies.  Finally, 
intensive  sur\'eillance  of  reported  AIDS 
cases  revealed  that  all  of  those  cases 
who  had  received  vaccine  were  also 
members  of  known  AIDS  high  risk 
groups,  such  as  homosexually  acti\  e 
men  or  IV  drug  users.  The  yeast-derived 
vaccines  contain  no  human  plasma  and 
there  is  no  possibility  that  they  could  be 
infectious  for  HIV  (Ex.  6-200).' 

The  currently  licensed  HB  vaccines 
are  given  in  three  doses  over  a  six 
month  period.  These  vaccines  induce 
protective  antibody  levels  in  85%  to  97% 
of  healthy  adults.  Protection  against 
both  the  illness  and  the  development  of 
the  carrier  stale  lasts  at  least  seven 
years  (the  diration  of  foilcw-up  studies), 
although  antibody  in  many  individuals 
will  decay  below  detectable  levels 
within  seven  years  after  immunization. 
(Ex.  6-200.  Ex.  6-435).  If  these 
individuals  are  exp,-.sed  to  HBV.  they 
develop  a  rapid  (anamnestic)  antibody 
response  and  do  not  become  ill  or 
develop  the  HBV  carrier  stale.  The  ACIP 
has  not  currently  recommended  that  a 
booster  dose  of  HB  vaccme  be  given 
after  the  initial  series  but  may  do  so  in 
the  future  if  significant  bredkthrou«;h 
infections  occur  in  vaccinated 
individuals. 

Persons  planning  HB  vacci.ie 
programs  may  consider  the  need  for 
prevaccinalion  and  post-vaccination 
testing  for  antibody  (Ex.  6-200.  Ex.  6- 
199).  Prevaccination  testing  for  antibody 
to  identify  previously  infected 
individuiiis  who  do  not  need  vaccine  is 
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a  requirement  of  the  proposed  standard. 
This  prescreening  is  often  cost-effective, 
depending  on  the  likelihood  of  prior 
HBV  infection  and  the  costs  of  testing 
and  vaccination.  An  algorithm  to  assist 
with  this  determination  has  been 
published  by  the  ACIP  (6-199). 
Discussions  on  the  issues  surrounding 
the  option  of  post-vaccination  testing 
have  also  been  published:  and  at  this 
time  post-vaccination  testing  is  not 
considered  necessary  unless  poor 
response  to  vaccine  is  anticipated. 

Post-Exposure  Prophylaxis 

Percutaneous  and  mucous  membrane 
exposures  to  blood  occur  and  will 
continue  to  occur  in  the  healthcare 
setting  (Ex.  6-431.  6^68).  HBV  infection 
is  the  major  infectious  risk  that  occurs 
from  these  exposures,  and  needlesticks 
from  HBsAg  positive  individuals  will 
infect  7%  to  30%  of  susceptible 
healthcare  workers  (Ex.  6-27.  Ex.  4-28). 
Fortunately,  effective  post-exposure 
prophylaxis  exists  for  HBV  exposures  if 
appropriate  protocols  are  followed. 
Hepatitis  B  Immune  Globulin  given  in 
two  injections  one  month  apart  is  about 
75%  effective  in  preventing  clinical 
hepatitis  B  if  it  can  be  given  within 
seven  days  of  an  HBsAg  positive 
needlestick.  The  addition  of  HB  vaccine 
may  substantially  increase  the  post- 
exposure efficacy  over  that  of  HBIG 
alone  and  will  also  provide  long  term 
protection  (Ex.  6-199).  HB  vaccine  is 
recommended  for  any  previously 
unvaccinated  healthcare  worker  who 
has  a  needlestick  or  other  percutaneous 
accident  with  a  sharp  instrument. 

A'on-A,  non-B  Hepatitis.  Non-A,  non-B 
hepatitis  in  the  United  States  is  caused 
by  more  than  one  viral  agent,  and 
remains  a  diagnosis  of  exclusion  (Ex.  &- 
437,  Ex.  6-429,  Ex.  6-449).  Despite 
inten.sive  research  over  the  last  decade, 
little  progress  was  made  in  identifying 
the  causative  agents,  and  no  serologic 
(bli)od)  test  is  available  to  detect  or 
study  this  infection  directly. 
Nevertheless,  in  the  past  year,  a 
candidate  virus  has  been  detected,  and 
intensive  work  to  verify  this  as  the 
major  non-A,  non-B  virus  and  to  develop 
serologic  tests  is  underway.  Availability 
of  direct  tests  will  help  in  clearly 
defining  the  importance  of  bloodborne 
transmission  of  this  virus  in  the 
workplace  (Ex.  6-502,  Ex.  6-503). 

Non-A.  non-B  viruses  cause  between 
15-35%  of  acute  hepatitis  cases  in  the 
United  States,  primarily  in  ad'il's  (Ex.  6- 
47.  Ex.  6-39).  The  principal  mode  of 
transmission  in  the  United  States  is 
bloodborne;  major  risk  groups  are  IV 
drug  users  and  transfusion  recipients, 
who  account  for  40%  of  cases.  Over  90% 
of  post-transfusion  hepatitis  is  due  to 


the  non-A.  non-B  virus(es).  and  an 
estimated  3-8%  of  healthy  blood  donors 
appear  to  chronically  carry  this  virus 
(Ex.  6-429.  Ex.  6-449).  Non-A.  non-B 
hepatitis  viruses  cause  not  only  acute 
hepatitis,  but  also  chronic  hepatitis;  40- 
60%  of  infections  lead  to  development  of 
chronic  hepatitis,  with  potential  for 
progression  to  cirrhosis  and  for 
infectivity  to  others  for  the  duration  of 
life  (Ex.  6-429,  Ex.  6-449).  The  amount  of 
virus  present  in  the  blood  of  acutely  or 
chronically  infected  persons  is  modest, 
usually  <  1000  infectious  doses  per 
milliliter,  although  occasionally  up  to 
1000  times  higher  (Ex.  fr423).  Thus, 
relative  infectivity  of  blood  is  100  to 
100.000  fold  lower  than  with  hepatitis  B 
virus.  Relative  infectivity  of  other  body 
fluids  is  not  known. 

The  predominant  mode  of  non-A.  non- 
B  transmission  in  the  U.S.  is,  like  that  of 
HBV,  bloodborne,  and  some  evidence 
indicates  that  non-A,  non-B  hepatitis 
also  presents  an  occupational  risk  to 
healthcare  workers.  About  5-9%  of  non- 
A,  non-B  cases  occur  in  persons  who 
work  in  healthcare  professions,  and  in 
one  study  such  persons  were  at 
significantly  elevated  risk  of  infection 
(Ex.  6-39.  Ex.  6-47;  Ex.  6-217).  In 
addition,  at  least  one  episode  of 
transmission  of  non-A.  non-B  hepatitis 
from  an  acutely  infected  patient  to  a 
nurse  by  needlestick  has  been  reported 
(Ex.  6-455).  Furthermore.  non-A,  non-B 
hepatitis  transmission  from  infected 
patients  to  other  patients  and  to  staff 
has  been  reported  from  hemodialysis 
units;  several  outbreaks  have  been 
observed  in  this  setting,  and  an 
incidence  of  1.8%  of  non-A.  non-B 
hepatitis  among  hemodialysis  patients 
nationwide  was  observed  in  1983  (Ex.  6- 
462.  Ex.  6-386).  While  pathways  of 
transmission  in  this  setting  have  not 
been  rigorously  documented, 
bloodborne  transmission  by 
environmental  contamination,  similar  to 
that  of  HBV.  can  be  presumed  to  occur. 

Given  the  facts  that  non-A.  non-B 
hepatitis  in  the  United  States  is  largely 
due  to  a  bloodborne  virus,  that  between 
3-8%  of  healthy  persons  likely  are  virus 
carriers,  and  that  up  to  50%  of  infections 
may  progress  to  chronic  liver  disease, 
non-A,  non-B  hepatitis  must  be 
considered  a  potentially  important  risk 
in  the  workplace.  The  evidence  of  lower 
concentration  of  virus  in  blood  of 
infected  persons,  and  paucity  of  data 
clearly  demonstrating  this  as  an 
occupational  illness  of  healthcare 
workers  suggest  it  is  likely  to  be  less 
important  than  HBV;  nevertheless, 
availability  of  specific  tests  in  the  next 
few  years  may  better  address  the 
magnitude  of  risk. 


Because  the  primary  mode  of 
transmission  is  bloodborne,  and  a  large 
asymptomatic  carrier  reservoir  exists, 
precautions  to  prevent  non-A,  non-B 
hepatitis  transmission  in  the  workplace 
are  identical  for  those  of  other 
bloodborne  viruses  such  as  HBV  (Ex.  6- 
461,  Ex.  6-74.  Ex.  6-426).  Several  studies 
have  evaluated  the  efficacy  of 
immunoglobulin  (IG)  prophylaxis 
following  parenteral  exposure,  but 
results  have  been  equivocal  (Ex.  6-447, 
Ex.  &-436).  Nevertheless,  the  CDC 
considers  it  reasonable  to  give  IG  as 
treatment  to  a  healthcare  worker  after 
percutaneous  exposure  to  blood  from  a 
known  non-A,  non-B  infected  patient 
(Ex.  6-199). 

C.  Human  Immunodeficiency  Virus 

Introduction 

In  June  of  1981,  the  first  cases  were 
reported  in  the  United  States  of  what 
was  to  become  known  as  Acquired 
Immunodeficiency  Syndrome  (AIDS) 
(Ex.  6-382).  Investigators  described  a 
new  clinical  entity  characterized  by 
Pneumocystis  carinii  pneumonia  (PCP) 
and  Kaposi's  sarcoma  (KS)  that  had 
developed  in  young,  homosexual  men 
without  a  known  underlying  disease  or  a 
history  of  immunosuppressive  therapy 
(Ex.  6-359.  Ex.  6-380). 

By  eariy  1982. 159  AIDS  cases  had 
been  identified  in  15  states,  the  District 
of  Columbia  and  2  foreign  countries.  All 
but  1  of  these  were  men,  over  92%  of 
whom  were  homosexual  or  bisexual  (Ex. 
6-359).  By  the  end  of  1982.  cases  of  AIDS 
were  reported  among  children  (Ex.  6- 
380).  intravenous  (IV)  drug  users  (Ex.  6- 
380).  blood  transfusion  recipients  (Ex.  6- 
380).  hemophilia  patients  treated  with 
clotting  factor  concentrates  (Ex.  6-380), 
and  Haitians  (Ex.  6-349).  In  1983  the 
disease  was  also  documented  among 
female  sexual  partners  of  male  IV  drug 
users  in  the  U.S.  and  among  Africans 
(Ex.  6-349).  By  the  close  of  1985,  all  50 
states,  the  District  of  Columbia  and 
three  U.S.  territories  had  reported  AIDS 
cases  (Ex.  6-359). 

During  1983  and  1984,  French  and 
American  scientists  independently 
isolated  a  human  virus  associated  with 
AIDS.  Dr.  Luc  Montagnier  and  co- 
workers, of  the  Institut  Pasteur  in  Paris, 
called  it  lymphadenopahty  associated 
virus  (LAV).  Dr.  Robert  Gallo  and  co- 
workers at  the  National  Cancer  Institute 
identified  this  virus  as  human  T-cell 
lymphotropic  virus  type  III  (HTLV-1) 
(Ex.  6-380).  Eventually  human 
immunodeficiency  virus  type  1  (HIV-1) 
became  the  universally  accepted  term 
for  the  virus  (Ex.  6-383).  (In  this 


document,  unless  specifically  noted, 
HIV  refers  to  HIV-1.) 

The  Centers  for  Disease  Control 
estimates  that  in  the  United  States, 
between  1  million  and  1.5  million 
persons  are  infected  with  HIV-1  (Ex.  6- 
356).  As  of  February,  1989.  88.096  cases 
of  AIDS  had  been  reported  to  the  CDC. 
at  least  50,670  (57.5%)  of  whom  had  died 
(Ex.  6-478).  Although  the  rate  of  spread 
of  HIV-1  in  the  future  is  unknown, 
scientists  with  the  U.S.  Public  Health 
Service  (Ex.  ft-356)  have  estimated  that 
in  the  United  States  alone,  a  cumulative 
total  of  more  than  365,000  cases  of  AIDS 
will  have  been  reported  by  1992  with 
80,000  new  cases  diagnosed  during  that 
year.  It  is  projected  that  there  will  be 
66,000  deaths  that  year  and  263,000 
cumulative  deaths.  It  is  expected  that  a 
total  of  172,000  AIDS  patients  will 
require  medical  care  in  1992. 

Of  perhaps  greater  importance  for 
healthcare  workers  is  the  1  million-1.5 
million  persons  who  are  infected  with 
HIV,  often  unknowingly  so,  and  who 
require  medical  treatment  for  unrelated 
conditions.  For  example,  in  a  study 
examining  203  anonymous  serum 
samples  from  a  group  of  critically  ill  or 
severely  injured  patients  treated  at  the 
Johns  Hopkins  University  Hospital 
Department  of  Emergency  Medicine 
(serving  many  indigent  patients  in  an 
urban  area).  Baker  and  co-workers  (Ex. 
6-111)  found  HIV  antibody  in  3%  as 
detected  by  both  enzyme-linked 
immunoassay  (EIA)  and  Western  blot. 
In  a  subgroup  of  this  population,  trauma 
victims  between  the  ages  of  25  and  34, 
16%  were  seropositive  for  HIV.  These 
individuals  were  bleeding  and  their 
treatment  involved  multiple  invasive 
procedures.  In  a  more  recent  study  at  an 
inner  city  emergency  department,  Kelen 
and  co-workers  tested  blood  samples 
from  2,302  consecutive  adult  patients  for 
the  presence  of  HIV  antibodies.  One 
hundred  and  nineteen  patients  (5.2%) 
were  seropositive  for  HIV,  92  (4%)  of 
whom  had  "unrecognized  HIV  infection" 
(Ex.  &-370). 

There  are  published  reports  of  25 
healthcare  workers  who  apparently 
were  infected  with  HIV  through 
occupational  exposure  to  blood  or  other 
potentially  infectious  materials.  Some 
infections  are  likely  to  go  unrecognized 
for  several  years  until  the  HIV-infected 
individual  develops  AIDS.  The  number 
of  documented  HIV  seroconversions 
among  healthcare  workers  is  low  at 
present.  However,  if  effective  preventive 
procedures  are  not  instituted,  it  is  likely 
to  increase  as  the  number  of  infected 
individuals  requiring  healthcare 
increases. 

The  increasing  number  of  individuals 
with  AIDS,  the  large  number  of 


unidentified  HIV  infections,  and  the 
reports  of  occupational  infection  all 
indicate  that  healthcare  workers  are  at 
risk  for  occupationally  acquired  HIV 
infection. 

The  Virus 

HIV  is  a  member  of  a  group  of  viruses 
known  as  human  retroviruses.  Its 
genetic  material  is  ribonucleic  acid 
(KNA)  rather  than  deoxyribonucleic 
acid  (DNA).  the  genetic  material  found 
in  most  living  organisms.  The  virus 
particle  is  comprised  of  a  core 
containing  the  RNA  and  viral  enzymes 
surrounded  by  an  envelope  consisting  of 
lipids  and  proteins  (Ex.  6-380,  pp.  131- 
154). 

Because  they  lack  the  cellular 
machinery  necessary  to  reproduce,  all 
viruses  must  reproduce  intracellularly. 
that  is,  within  the  host  cell.  HIV 
replicates  in  human  macrophages  and 
T4  lymphocytes,  two  types  of  human 
cells  that  are  vital  components  of  the 
immune  system.  T4  lymphocytes  and  a 
few  other  cell  types  have  protein 
molecules  on  their  surfaces  called  CD4 
antigens  or  receptors.  HIV  particles  bind 
with  the  CD4  receptor  sites  of  the  hosts' 
cells  and  then  release  their  viral  RNA. 
The  RNA  is  then  transcribed  by  viral 
enzymes  into  double-stranded  DNA  that 
is  incorporated  into  the  D\'A  of  the  host 
cell.  The  viral  DNA  then  serves  as  a 
template  to  produce  more  virus 
particles.  The  transcription  of  RNA  to 
DNA  is  the  reverse  of  what  occurs  in 
most  organisms  and  thus  HIV  is  called  a 
retrovirus.  The  process  occurs  with  the 
aid  of  the  viral  enzyme  reverse 
transcriptase,  which  is  considered  to  be 
a  marker  for  retrovirus  production  (Ex. 
6-384;  Ex.  6-175;  Ex.  6-380,  pp.  186-249). 

HIV  gradually  depletes  the  number  of 
cells  which  are  essential  for  host 
immune  function,  rendering  the  infected 
individual  increasingly  susceptible  to 
opportunistic  infections  (Ex.  6-360;  Ex. 
6-330,  pp.  131-154). 

Circulating  macrophages  are  also 
considered  a  reservoir  as  well  as 
another  target  for  HIV  infection.  Since 
some  macrophages  can  circulate  freely 
throughout  the  body,  they  may  actually 
transport  HIV  to  the  brain  which  may 
lead  to  neurologic  complications  (Ex.  6- 
384). 

Serologic  Testing 

Infection  with  HIV  may  be  identified 
through  testing  the  blood  for  the 
presence  of  HIV  antibodies.  Tests  were 
first  licensed  for  use  in  the  United  States 
in  1G85  (Ex.  6-380,  pp.  1-17)  and  have 
been  used  routinely  to  screen  donated 
blood,  blood  components  and  blood 
products,  and  by  physicians  and  clinics 
to  diagnose  HIV  infection  in  patients. 


The  m.ilitary  also  uses  the  an!:body  t-i-ts 
to  screen  recruit  applicants  and  active 
duty  personnel  for  HIV  infection  (Ex.  6- 
380.  pp.  1-17).  Although  the  antibodies 
do  not  Hppear  to  defend  or  protect  tbt: 
host  against  HIV,  they  serve  as  markers 
of  viral  infection.  Most  people  infected 
with  HIV  have  detectable  antibodies 
within  6  months  of  infection,  with  the 
majority  generating  detectable 
antibodies  between  6  and  12  v.-eeks  (Ex. 
6-204).  There  have  been  a  few  reports  of 
seroconversion  as  late  as  H  months 
after  infection  (Ex.  6-183). 

The  enzyme-linked  immunosorbent 
assay  (ELISA  or  EIA)  technique  used  to 
detect  HIV  antibodies  is  sensitive, 
economical  and  easy  to  perform. 
Howe'-er.  as  with  all  laboratory 
detei-minations,  this  test  can  produce  a 
false  positive  result,  that  is.  the  test 
gives  d  positive  result  when  HIV 
antibody  is  not  present.  Therefore, 
current  recommendations  include 
repealing  the  EUSA  test  if  the  first  test 
was  positive.  If  the  second  test  is-aiso 
positive,  a  more  specific  test,  usually 
employing  the  Western  blot  technique, 
is  used  to  validate  the  ELIS.A  results.  A 
positive  ELISA  test  and  a  positive 
Western  blot  result  indicate  the 
presence  of  HIV  antibodies  and  HIV 
infection  (Ex.  6-345). 

Although  many  new  toets  are  si'l!  in 
the  experimental  s'ages,  one  that  is 
being  developed  uses  the  polymerase 
chain  reaction  (PCR)  technique.  This  t^st 
detects  integrated  viral  DNA  rather  than 
antibody  and  it  may  have  the  potential 
to  detect  the  HIV  infection  earlier  than 
currently  available  antibody  tests  |Kx. 
6-329). 

Transmission 

HIV  has  been  isolated  from  human 
blood,  semen,  breast  milk,  vaginal 
secretions,  saliva,  tears,  urine, 
cerebrospinal  fluid,  and  amniotic  fluid; 
however,  epidemiologic  evidence 
implicates  only  blood,  semen,  vaginal 
secretions  and  breast  milk  in  the 
transmission  of  the  virus  (Ex.  6-31"). 

Documented  modes  of  HIV 
transmission  include:  engaging  in  sexual 
intercourse  with  an  HIV-infected 
person;  using  needles  contaminated  with 
the  virus;  having  parenteral,  mucous 
membrane  or  non-intact  skin  contact 
with  HIV-infected  blood,  blood 
components  or  blood  products  (Fx.  6- 
349):  receiving  transplants  of  HIV- 
infected  organs  and  tissues  including 
bone  (E.-c.  6-327,  Ex.  6-310).  or 
transfusions  of  HIV-infected  blood  {Ex. 
6-349);  and  perinatal  tronsmission  (:'r^"n 
mother  to  child  around  the  time  of  bi.t.'i) 
(Ex.  6-349). 
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HIV  is  not  transmitted  by  casual 
contact.  Studies  evaluating  nearly  500 
household  contacts  of  individuals 
diagnosed  with  AIDS  reveal  no  cases  of 
HIV  infection  of  household  members 
who  had  no  other  risk  factors  for  the 
virus  (including  no  sexual  contact  with 
or  exposure  to  blood  from  the  infected 
person)  (Ex.  6-349).  Friedland  and  Klein 
(Ex.  6-349)  examined  household 
members  who  lived  with  a  person  with 
AIDS  for  at  least  3  months  and  within 
an  18-month  period  prior  to  the  onset  of 
symptoms  in  the  infected  person  (during 
which  time  infection  was  presumably 
present.)  Other  household  members  had 
been  unaware  of  the  infected 
individual's  HIV  status,  and  had  not 
t'-iken  precautions  during  this  time 
period.  This  study  produced  no  evidence 
that  HIV  was  transmitted  by  shaking 
hands  or  talking,  by  sharing  food,  eating 
utensils,  plates,  drinking  glasses  or 
towels,  by  sharing  the  same  house  or 
household  facilities  or  by  "personal 
interactions  expected  of  family 
members"  including  hugging  and  kissing 
on  the  cheek  or  lips.  Other  studies  have 
shown  that  HIV  is  not  transmitted  by 
mosquitoes  or  other  animals  (Ex.  6-328). 

The  vast  majority  of  people  with  AIDS 
in  the  United  States  can  be  placed  in 
known  transmission  categories  and  the 
proportion  of  infected  persons 
associated  with  each  group  has 
remained  relatively  stable  since 
reporting  began  in  this  country  in  1981. 
For  adults  and  adolescents,  the 
transmission  categories  are  shown  in 
Table  1. 

Table  1  «.— AIDS  Transmission 
Categories 


Transmission  Group 


are 


Horr>osexual/bisexual  men 

Intravenous  drug  users 

Homosexual/txsexual   men  who 

also  IV  drug  users 

'  Heterosexual  persorw 

Transfusion  recipients 

Persons  with  hemophilia/coagulation 

disorders 

'  Undetermined 


Percent  ot 

cumulatrve 

total  AIDS 

cases 


62% 
20% 

7% 
4% 
3% 

1% 
3% 


■  AIDS  Weekly  Surveillance  Report  U.S..  Novem- 
ber 14.  1988  (Ex.  6-379). 

'  Includes  persons  who  have  had  heterosexual 
contact  with  a  person  with  AIDS  or  at  risk  for  AIDS 
or  who  have  no  other  identified  nsks  but  were  bom 
in  countries  In  which  heterosexual  transmission  is 
believed  to  play  a  maior  role  although  the  precise 
means  of  transmission  have  not  been  fully  defined 

■'  Includes  persons  for  whom  risk  information  is 
incomplete  due  to  death,  refusal  to  be  interviewed  or 
loss  to  follow-up,  patients  still  under  investigation, 
rr>en  reported  only  to  have  liad  heterosexual  contact 
with  a  prostitute,  interviewed  patients  for  wfiom  no 
specific  risk  was  identified  and  or>e  healthcare 
worker  wfio  seroconverted  to  HIV  and  developed 
AIDS  after  a  documented  needlesttck  exposure  to 
blood. 


In  the  U.S.,  more  than  1.000  cases  of 
AIDS  have  been  reported  in  children 
(Ex.  6-364),  Most  (78%)  of  the  cases  are 
children  born  to  mothers  infected  with 
the  virus  (Ex.  6-364,  Ex.  6-349).  These 
mothers  transmit  the  virus  to  their 
children  prenatally,  during  birth  or 
during  infancy  through  breast-feeding 
although  the  latter  is  rare  (Ex.  6-349). 
Other  cases  in  children  are  in 
hemophiliacs  (6%)  and  transfusion 
recipients  (13%)  (Ex.  6-349). 

Although  the  efficiency  for  most 
routes  of  HIV  transmission  is  unknown, 
some  routes  of  transmission  are  clearly 
more  efficient  than  others.  The  risk  of 
infection  from  receipt  of  transfused 
blood  from  an  HIV-infected  donor  is 
approximately  90%  (Ex.  6-371).  The  risk 
of  perinatal  transmission  from  an  HIV 
infected  mother  is  estimated  to  be  30- 
50%  or  higher  (Ex.  6-384.  Ex.  6-349). 
Besides  the  particular  route  of 
transmission,  other  variables 
contributing  to  transmissibility  may 
include  susceptibility  of  the  host,  the 
virulence  of  the  particular  "HIV  isolate" 
or  strain,  the  stage  of  infection  of  the  . 
source,  and  the  dose  of  virus  and  the 
size  of  inoculum  transmitted  (Ex.  6-348. 
Ex.  6-349).  This  last  factor,  the  actual 
amount  of  virus,  may  be  very  important 
in  the  likelihood  of  transmission  since  it 
appears  there  is  a  greater  probability  of 
infection  from  HIV  contaminated  blood 
transfusions  (890  infections  per  1,000 
persons  transfused  with  contaminated 
blood]  than  from  accidental  needlesticks 
with  needles  that  have  been 
contaminated  with  HIV  (3-5  infections 
per  1.000  persons  injured  with 
contaminated  needles)  (Ex.  6-384;  Ex.  6- 
349:  Ex.  6-371). 

Human  Immunodeficiency  Virus  Type-2 

A  case  of  AIDS  in  a  person  from 
Africa,  caused  by  another  human 
retrovirus,  human  immunodeficiency 
virus  type  2  (HIV-2).  was  diagnosed  and 
reported  in  the  United  States  in 
December,  1987  (Ex.  6-308).  HIV-2 
appears  to  be  similar  to  HIV-1  in  modes 
of  transmission  and  natural  history  but 
has  not  yet  been  studied  in  as  much 
detail.  Although  HIV-2  is 
unquestionably  pathogenic,  there  is  still 
much  to  be  learned  regarding  its 
epidemiology,  pathogenesis  and 
efficiency  of  transmission.  Although 
only  one  case  of  HIV-2  has  been 
reported  in  the  United  States,  the 
infection  is  endemic  in  West  Africa, 
where  it  was  first  linked  with  AIDS  in 
1986.  There  have  also  been  cases  of 
HIV-2  infection  reported  among  West 
Africans  living  in  Europe. 

Serologic  tests  licensed  for  detecting 
HIV-1  can  detect  only  42-92%  of  HIV-2 


infections,  but  HIV-2  surveillance  is 
being  conducted  in  the  United  States  to 
monitor  the  frequency  of  occurrence 
using  specific  tests  not  yet  available 
commercially  (Ex.  6-308). 

Clinical  Manifestations  of  Disease 

HIV  adversely  affects  the  immune 
system,  rendering  the  infected 
individual  vulnerable  to  a  wide  range  of 
clinical  disorders.  These  conditions, 
some  of  which  tend  to  recur,  can  be 
aggressive,  rapidly  progressive,  difficult 
to  treat,  and  less  responsive  to 
traditional  modes  of  treatment.  They 
usually  lead  to  the  death  of  the  HIV- 
infected  patient  (Ex.  6-361).  The  CDC 
has  divided  the  disease  progression  into 
several  stages,  depending  on  the  type  of 
signs  or  symptoms  of  infection.  The 
order  of  groups  appears  to  follow  a 
basic  pattern  or  chronology  of  disease 
regardless  of  mode  of  transmission  (Ex. 
6-270). 

Group  I:  Within  a  month  after 
exposure,  an  individual  may  experience 
acute  retroviral  syndrome,  the  first 
clinical  evidence  of  HIV  infection.  This 
is  a  mononucleosis-like  syndrome  with 
signs  and  symptoms  that  can  include 
fever,  lymphadenopathy,  myalgias, 
arthralgias,  diarrhea,  fatigue,  and  rash. 
Acute  retroviral  syndrome  is  usually 
self-limiting  and  followed  or 
accompanied  by  the  development  of 
antibodies  (Ex.  6-270). 

Croup  II:  Although  most  persons 
infected  with  HIV  develop  antibodies  to 
the  virus  within  6-12  weeks  after 
exposure,  most  of  these  individuals  are 
asymptomatic  for  months  to  years 
following  infection.  However,  they  can 
transmit  the  virus  to  others  throughout 
this  time  (Ex.  6-270). 

Group  III:  Although  no  other  signs  or 
symptoms  are  experienced,  some  HIV- 
infected  patients  will  develop  a 
persistent,  generalized 
lymphadenopathy  (PGL)  that  lasts  more 
than  3  months  (Ex.  6-270). 

Group  IV:  The  clinical  manifestations 
of  patients  in  this  group  may  vary 
extensively.  Some  of  these  HIV-infected 
patients  may  experience  "constitutional 
disease,"  also  known  as  HIV  "wasting 
syndrome,"  which  may  be  characterized 
by  severe,  involuntary  weight  loss, 
chronic  diarrhea,  constant  or 
intermittent  weakness,  and  fever  for  30 
days  or  longer  (Ex.  6-270).  This 
syndrome  in  and  of  itself  may  result  in 
death. 

Epidemiologic  information  indicates 
that  most  persons  who  are  infected  with 
HIV  will  eventually  develop  AIDS  (Ex. 
6-384).  AIDS  can  result  in  severe 
opportunistic  infections  that  an 
individual  with  a  normal  immune 
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system  would  only  rarely  experience,  as 
well  as  a  wide  range  of  neurologic  and 
oncogenic  or  neoplastic  processes  (Ex. 
6-270).  Individuals  with  AIDS  may 
develop  HIV  encephalopathy,  dementia, 
myelopathy  or  peripheral  neuropathy. 
This  may  occur  when  HIV  infects 
mononuclear  cells  present  in  the 
cerebrospinal  fluid  surrounding  the 
brain  and  spinal  cord  or  infects  these 
cells  within  the  brain  or  spinal  cord. 
Persons  with  dementia  experience 
varying  degrees  of  cognitive  disability  or 
impairment  of  intellectual  function  and 
motor  disability  or  dysfunction.  Effects 
ranging  from  apathy  and  depression  to 
memory  loss  and  severe  dementia  may 
interfere  with  a  person's  occupation  as 
well  as  activities  of  daily  Hving  and  can 
ultimately  be  fatal  (Ex.  6-380.  pp.  548- 
578;  Ex.  6-270).  In  addition,  the  virus  is 
capable  of  affecting  the  peripheral 
nervous  systam  causing  severe  pain  and 
weakness  or  numbness  in  the  limbs 
(peripheral  neuropathy)  (Ex.  6-270). 

According  to  CDC's  case  definition 
(Ex.  6-157),  there  are  specific  diseases 
that  are  considered  indicators  of  AIDS  if 
laboratory  tests  for  HIV  were  not 
performed  or  gave  inconclusive  results 
and  no  other  known  causes  of 
immunodeficiency  are  present.  Among 
these  are  parasitic  diseases  such  as 
Pneumocystis  carinii  pneumonia,  the 
most  common  opportunistic  infection 
and  cause  of  death  in  AIDS  patients; 
fungal  disea.ses  such  as  candidiasis  of 
the  esophagus,  trachea,  bronchi  or  lungs; 
viral  diseases  such  as  cytomegalovirus 
disease  of  an  organ  other  than  the  liver, 
spleen  or  lymph  nodes;  cancer/ 
neoplastic  diseases  such  as  Kaposi's 
sarcoma  affecting  persons  under  60 
years  of  age;  and  bacterial  infections 
such  as  Mycobacterium  avium  complex 
(Ex.  6-157;  Ex.  6-361). 

In  addition  to  the  diseases  listed 
above  there  are  diseases  caused  by 
organisms  such  as  disseminated  or 
extra-pulmonary  Mycobacterium 
tuberculosis  (TB)  which  may  be 
considered  indicative  of  AIDS  if 
substantiated  by  reactive  HIV-antibody 
tests  (Ex.  6-157). 

Un'ike  adults,  children  under  13  years  of 
age  can  be  classified  as  having  AIDS  if  they 
experience  lymphoid  interstitial  pneumonia 
or  pulmonary  lymphoid  hyperplasia  (1,1P-PLM 
complex).  Children  who  are  seropositive  for 
HIV  can  be  classified  as  having  AIDS  if  they 
experience  recurring  serious  bacterial 
infections  sucii  as  septicemia,  pneumonia, 
meningitis,  bone  or  joint  infection,  or  abscess 
of  an  internal  organ  or  body  cavity  caused  by 
Haemophilus.  Streptococcus  or  other 
pyogenic  bacteria  (Ex.  6-157). 

AIDS  is  primarily  managed  by  treating 
clinical  disease  symptoms,  but 
conventional  therapy  cannot  reverse  the 


immunodeficiency  (Ex.  6-361). 
Currently,  researchers  are  testing 
experimental  drugs  and  conducting  a 
number  of  treatment  protocols  on 
patients  at  various  stages  of  infection  or 
disease.  At  this  time,  only  one  antiviral 
drug.  Zidovudine  or  Retrovir  TM. 
(formerly  known  as  azidothymidine  or 
AZT)  has  been  approved  by  the  FDA  for 
some  patients,  specifically  those  who 
have  experienced  Pneumocystis  carinii 
pneumonia  (PCP).  or  are  symptomatic 
for  AIDS-related  illness  and  have  less 
than  200  T4  cells/ml  (Ex.  6-479). 
Although  some  patients  have  had  to 
discontinue  the  drug  due  to  severe  side 
effects,  clinical  trials  have  shown  the 
drug  to  prolong  the  life  of  AIDS  patients 
(Ex.  6-383,  pp.  153-165).  There  is  no 
vaccine  to  prevent  HIV  infection  (Ex.  6- 
384). 

Occupational  Exposure  And  HIV ' 
Infections 

Occupational  transmission  of  HIV  has 
been  documented  in  healthcare  workers. 
Twenty-five  cases  of  HIV  infection 
associated  with  occupational  exposure 
are  summarized  below.  These  cases 
represent  a  spectrum  of  healthcare 
personnel  including,  among  others, 
nurses,  laboratory  workers  and  a 
dentist.  In  16  of  these  cases  exposure  to 
the  blood  of  HIV  infected  individuals 
occurred  by  needlestick.  Two  infections 
were  believed  to  have  resulted  from  cuts 
with  sharp,  HIV-contaminated  objects. 
In  7  cases,  exposure  occurred  via 
mucous  membrane  or  non-intact  skin. 
Two  workers  were  exposed  to  highly 
concentrated  volumes  of  HIV;  1  by  a  cut 
with  a  sharp,  HIV-contaminated  object 
and  1  through  skin  exposure. 

For  the  25  cases.  HIV  status  was 
determined  by  HIV-antibody  testing. 
Baseline  serologic  data  indicating  a  non- 
reactive  HIV-antibody  status  post- 
exposure was  available  for  at  least  18  of 
the  individuals,  all  of  whom  were  later 
determined  to  have  seroconverted  to  an 
HIV-antibody-positive  status.  All  25 
denied  other  known  risk  factors  for  HIV 
infection,  but  in  cases  where  the  , 
baseline  serologic  data  were  unknown. 
other  modes  of  transmission  cannot  be 
ruled  out.  Nevertheless,  all  cases  were 
investigated  for  risk  factors  and  none 
were  identified.  In  addition  to  these 
cases,  as  of  September  1988  there  were 
at  least  44  healthcare  workers  with 
AIDS  for  whom  no  risk  factors  have 
been  identified  after  thorough 
investigation  (Ex.  6-378),  providing 
further,  though  not  as  strong,  evidence 
of  occupational  transmission  . 

Case  Reports 

Case  1:  A  hospital  healthcare  woiker 
sustained  an  accidental  self-inflicted 


injection  of  "several  milliliters  of  blond 
while  obtaining  blood  in  a  vacuum 
collection  tube  from  an  AIDS  patient" 
(Ex.  6-365).  The  healthcare  worker 
subsequently  seroconverted  to  an  HIV- 
antibody-positive  status  ard  has  since 
developed  AIDS.  Having  determined 
there  were  no  other  HIV  risk  factors  for 
this  individual,  investigators  concluded 
the  worker  acquired  the  infection 
occupationally. 

Case  2:  In  November  1983.  a 
previou.sly  healthy.  33  year  old  United 
States  N'avy  hospital  corpsrr.an 
punctured  his  fingertip  while  disposing 
of  a  ph!3botomy  needle  used  to  dra.\ 
blood  from  a  patient  who  was  later 
diagnosed  with  Pneumocystis  carinii 
pneumonia  and  serologically  tested 
HIV-positive  (Ex.  6-337).  Upon  learning 
of  this  diagnosis  two  weeks  after  the 
incident,  the  corpsman  submitted  to  liiV 
serology  testing  on  a  monthly  basis  at^.d 
was  HIV-negative  for  3  months.  Five 
months  after  the  incident,  he 
experienced  a  characteristic  acute 
retroviral  syndrome,  which  was  self- 
limiting.  Six  m.onlhs  after  the  incident  he 
tested  IllV-positive.  He  reported  a 
negative  history  of  other  risk  factors  fn"- 
HIV.  and  his  wife  was  seronegative. 

Case  3:  Weiss  and  co-v.o:kers  (F\.  6- 
187)  reported  that  a  labor-ito.ry  work:*r. 
who  worked  with  concen'.'-ated  HlV-1. 
tested  seropositive  for  the  virus  (See 
EPIDE.V1IOLOG1C  STUDIES).  Clinical 
evaluation  revealed  no  sigrs  or 
symptoms  of  HlV-related  illness.  As 
part  of  routine  laboratory  duties,  this 
individual  was  involved  in  several 
possible  exposure  circumstances  sue  h 
as  decontaminating  equipment,  cleaning 
up  spills  or  touching  potentially 
contaminated  surfaces  with  gloved 
hands.  Virus-positive  cultvre  fluid  had 
occasionally  leaked  from  equipment  .ir.d 
contaminated  centrifuge  rotors. 
Although  reportedly  using  Biosafety 
level  3  precautions,  the  subject  was  not 
fully  knowledgeable  with  and  did  not 
strictly  follow  these  practices  all  of  the 
time. 

The  subject  did  not  recall  any  direct 
skin  exposure  but  did  report  having  h.id 
a  non.specific  dermatitis  on  the  arm. 
although  the  "affected  area  was  alvwi.s 
coveri;d  by  a  clo'h  laboratory  gown." 
The  individual  also  reported  incidents 
where  hn  had  pinholes  or  tears  in  his 
gloves  and  had  to  change  them 
immediately. 

Strains  of  H!V-1  isolatctl  fiom 
different  individu.ds  generally  differ 
signific.i:;tly,  but  the  HIV-1  ir-olated 
from  this  subject  was  indi.':!inguishali'e 
from  1  of  the  2  predominant  HIV 
genotvpes  this  individual  worked  with 
in  the  la'joratorv. 


23056 Federal  Register  /  Vol.  54.  No.  102  /  Tuesday.  May  30.  1989  /  Proposed  Rules 


Although  no  speciHc  exposure 
incident  had  been  identified,  the 
investigators  concluded  that  the  subject 
acquired  the  HIV  infection  in  the 
laboratory,  most  likely  through 
undetected  skin  contact  with  the 
concentrated  virus. 

Case  4:  A  female  phlebotomist 
reported  that  blood  splattered  on  her 
face  and  in  her  mouth  when  the  top  of  a 
10-ml  vacuum  blood  collection  tube  flew 
off  while  she  was  collecting  a  patient's 
blood  (which  subsequently  tested  HIV- 
positive)  (Ex.  6-109).  The  HCW  was 
wearing  gloves  and  glasses  and  reported 
that  no  blood  got  in  her  eyes.  She 
reported  no  open  wounds  but  did  have 
facial  acne.  She  washed  off  the  blood 
immediately  after  exposure.  Her  blood 
tested  HIV-negative  one  day  post- 
exposure and  8  weeks  later.  However, 
when  donating  blood  9  months  after 
exposure,  she  was  HIV-antibody 
positive.  She  denied  having  other  known 
risk  factors  for  HIV. 

Case  5:  A  female  medical  technologist 
was  exposed  to  a  blood  spill  that 
covered  most  of  her  hands  and  forearms 
while  she  was  manipulating  an 
apheresis  machine  (Ex.  6-109),  a 
machine  that  separates  blood 
components,  retains  some,  and  returns 
the  remainder  to  the  donor.  Although 
she  was  not  wearing  gloves,  she  did  not 
report  any  open  wounds  on  her  hands  or 
any  mucous  membrane  exposure. 
However,  she  did  have  dermatitis  on  her 
car  and  may  have  touched  that  ear. 
Eight  weeks  after  the  incident  she 
experienced  symptoms  of  acute 
retroviral  syndrome.  She  was  HIV- 
negative  5  days  post  exposure;  however, 
3  months  after  exposure  she  was  HIV- 
antibody  positive.  She  denied  having 
other  known  risk  factors  for  AIDS.  Her 
husband  also  denied  any  risk  factors  for 
AIDS  and  tested  HIV  seronegative. 

Case  6:  Neisson-Vernant  and  co- 
workers (Ex.  6-93)  reported  that  a  ■'24- 
year-old  female  student  nurse  pricked 
the  fleshy  part  of  her  index  finger  with  a 
needle  used  to  draw  blood  from  an 
AIDS  patient."  She  did  not  recall 
injecting  blood.  Two  months  later  signs 
and  symptoms  of  acute  retroviral  illness 
appeared,  including  fever  and  a  macular 
eruption  lasting  3  days.  Although  she 
tested  HIV-negative  1  month  after  the 
incident,  she  tested  positive  6  months 
after  exposure.  She  denied  all  other  risk 
factors  for  HIV  and  her  husband  tested 
HIV  negative  6  and  9  months  after  her 
exposure. 

Case  7:  Michelet  and  co-workers  (Ex. 
6-369)  reported  a  case  of  occupationally 
acquired  HIV  infection  in  a  female  nurse 
in  France.  Having  drawn  a  blood  sample 
in  a  vacuum  tube  from  an  individual 
with  AIDS,  she  stuck  her  finger  with  the 


large-bore  needle  of  the  adapter,  but 
reportedly  did  not  inject  any  blood. 
Immediately  after  the  incident,  she 
placed  herfinger  in  0.5%  sodium 
hypochlorite  solution  in  accordance 
with  the  hospital's  guidelines.  Twenty- 
three  days  after  exposure,  she 
developed  signs  and  symptoms  of  acute 
retroviral  syndrome,  including 
abdominal  cramps,  nausea,  vomiting, 
and  diarrhea.  She  later  experienced 
anorexia,  fatigue  and  facial  palsy. 
Clinical  evaluation  found  generalized 
lymphadenopathy.  Although  she  tested 
HIV-antibody  negative  13  days  after  the 
incident  she  was  HIV-antibody  positive 
71  days  post-exposure.  Investigators 
failed  to  identify  any  risk  factor  for  HIV 
for  the  nurse  or  her  husband,  who  tested 
HIV-antibody  negative  62  days  after  his 
wife's  exposure  incident. 

Case  6:  An  NIH  clinical  laboratory 
worker  sustained  a  cut  that  penetrated 
through  a  glove  and  the  skin  when  a  vial 
of  HIV-infected  blood  broke  in  the 
worker's  hand  (Ex.  6-348).  Although 
initially  testing  negative,  the  individual 
subsequently  tested  positive  and 
investigators  have  linked  the  infection 
with  the  accident. 

Case  9:  Oksenhendler  and  co-workers 
(Ex.  6-18)  reported  that  a  female  nurse 
in  France  stuck  her  finger  super^cially 
while  recapping  a  needle  contaminated 
by  bloody  pleural  fluid  from  a  patient 
positive  for  both  HBsAg  and  HIV. 
Immediately  post-exposure  she  received 
the  HBV  vaccine  and  specific 
immunoglobulins.  She  experienced 
acute  retroviral  syndrome  including 
fever,  fatigue  and  vomiting  25  days  after 
the  incident.  Fifty-three  days  after 
exposure,  she  developed  an  acute 
"anicteric"  hepatitis  (possibly  related  to 
the  primary  HIV  infection.)  Although 
she  tested  HIV-negative  after  the 
exposure  (days  1  and  13),  she  tested 
HIV-positive  on  day  68.  She  and  her 
husband  denied  other  known  risk 
factors  for  HIV  and  her  husband  tested 
seronegative  for  HIV  110  days  after  the 
incident. 

Cose  10:  A  nurse  from  England 
received  a  needlestick  injury  to  a  finger 
while  resheathing  a  hypodermic  needle 
on  a  syringe  containing  an  AIDS 
patient's  blood  from  an  arterial  line  (Ex. 
4-41).  A  small  amount  of  blood  may 
have  been  injected  as  well.  Signs  and 
symptoms  of  acute  retroviral  syndrome 
presented  13  days  after  exposure  with  a 
rash  developing  17  days  after  the 
incident. 

Although  she  tested  HIV-negative  27 
days  post  injury,  she  was  determined  to 
be  HIV-positive  on  day  49.  She  denied 
other  known  risk  factors  for  HIV. 

Cases  11,  12  and  13:  Marcus  and  co- 
workers (Ex.  6-372)  reported  3  cases  of 


healthcare  workers  who  seroconverted 
to  an  HIV-antibody-positive  status.  One 
healthcare  worker  sustained  a  deep 
needlestick  injury  inflicted  by  a  co- 
worker with  a  21 -gauge  needle  while 
attempting  to  resuscitate  an  AIDS 
patient.  The  healthcare  worker  was 
HIV-antibody  and  antigen  negative  the 
day  after  the  exposure.  Four  weeks  after 
the  incident  the  worker  experienced 
fever,  "shaking  chills."  night  sweats, 
lymphadenopathy,  and  malaise  which 
lasted  about  4  days.  One  hundred 
twenty-one  days  after  the  exposure  the 
worker  tested  HIV-seropositive.  The 
healthcare  worker  denied  other  known 
risk  factors  for  HIV  and  a  recent  sex 
partner  tested  HIV-seronegative. 

A  second  healthcare  worker 
accidentally  stuck  herself  on  two 
occasions  with  needles  that  had  been 
used  on  HIV-infected  patients.  The  first 
exposure  occurred  while  recapping  a 
needle  that  had  been  used  on  a  patient 
with  AIDS.  Ten  days  later  the  worker 
stuck  herself  with  a  needle  that  had 
been  used  to  draw  blood  from  a 
symptomatic  HIV-infected  individual. 
"After  removing  the  tube  of  blood  from 
the  plastic  needle  holder,  the  healthcare 
worker  placed  the  needle  holder  upright 
on  its  base,  such  that  the  needle  was 
pointed  vertically  into  the  air.  The 
healthcare  worker  then  turned  away 
and  subsequently  injured  herself  on  the 
exposed  needle."  The  worker  tested 
positive  for  HIV-antibody  and  antigen 
21  after  the  first  exposure  (11  days  after 
the  second.)  She  developed  an  acute 
viral  illness  four  weeks  after  the  first 
incident,  characterized  by  shaking  chills, 
dehydration,  nausea,  malaise,  bilateral 
lymphadenopathy  and  a  weight  loss  of 
more  than  10  pounds.  During  this  illness 
she  was  HIV-antibody  negative; 
however,  lymphocyte  cultures  were 
positive  for  HIV-antigen  and  reverse 
transcriptase,  an  enzyme  which  serves 
as  a  marker  for  HIV.  The  healthcare 
worker  tested  HIV-antibody  positive  on 
day  121  after  the  first  exposure  (111 
days  after  the  second  exposure.)  Four 
months  after  the  exposure  incidents,  the 
worker's  spouse  tested  HIV-antibody 
negative  (See  EPIDEMIOLOGIC 
STUDIES). 

A  third  case,  a  healthcare  worker, 
received  a  deep  intramuscular 
needlestick  injury  with  a  large  bore 
needle  and  syringe  unit  visibly 
contaminated  with  blood  from  an  AIDS 
patient  (Ex.  4-39,  Ex.  6-367).  Fourteen 
days  after  the  incident,  acute  retroviral 
syndrome  developed.  Although  HIV- 
antibody  negative  9  days  post-exposure, 
the  healthcare  worker  was  determined 
HIV-antibody  positive  on  day  184.  The 
worker  and  the  worker's  spouse  denied 
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any  other  risk  factors  for  AIDS  and  the 
spouse  tested  HIV-antibody  negative 
239  days  after  the  incident  (See 
EPIDEMICMXXJIC  STUDIES). 

Case  14:  Marcus  and  co-workers  (Ex. 
6-372)  and  McCray  and  co-workers  (Ex. 
4-39)  reported  a  case  where  a  female 
nurse  received  a  puncture  wound  from  a 
colonic  biopsy  needle  (visibly 
contaminated  with  blood  and  feces) 
used  in  an  AIDS  patient  She  tested 
HIV-positive  approximately  10  months 
after  exposure  although  there  were  no 
serologic  baseline  data  before  or 
immediately  after  the  incident  She 
denied  other  risk  factors  for  AIDS; 
however,  her  sexual  partner  also  tested 
HIV-positive  and  heterosexual 
transmission  therefore  cannot  be  ruled 
out 

Case  15:  Gerberding  and  co-workers 
(Ex.  6-375)  reported  a  case  of  a 
healthcare  worker  who  acquired  HIV 
infection  after  sustaining  a  deep 
needlestick  injury  with  an  HIV- 
contaminated  needle  (See 
EPIDEMIOLOGIC  STUDIES). 

Case  16:  Ramsey  and  co-workers  (Ex. 
6-373),  conducted  a  prospective 
evaluation  of  44  healthcare  workers 
exposed  to  HIV  and  reported  that  one 
healthcare  worker  seroconverted  to  an 
I  ilV-antibody  positive  status  after 
sustaining  a  needlestick  from  an  HIV- 
contaminated  needle.  The  worker  had 
been  followed  for  at  least  90  days  after 
the  exposure  incident  and  had  not 
reported  any  signs  or  symptoms  of 
ccute-retroviral  illness. 

Case  17:  Gioaiuiini  and  co-workers 
(Ex.  6-334)  reported  that  a  37-year-old 
intensive  care  nurse  in  Italy  "had  her 
hands,  eyes  and  mouth  heavily 
splashed"  with  blood  from  an  HIV- 
infected  hemophiliac.  Begirming  11  days 
post-exposure,  the  nurse  developed 
signs  and  symptoms  of  acute  refroviral 
illness  including  fever,  fatigue,  chills, 
arthralgias,  cervical  and  axillary 
lymphadenopathy  and  arthritis.  She  was 
hospitalized  18  days  after  the  incident 
due  to  the  severity  of  her  symptoms  plus 
progressive  increases  of 
aminotransferase  levels.  During  her  55 
day  hospital  stay  the  worker  developed 
an  acute,  anicteric  non.VnonB  hepatitis, 
which  may  have  been  associated  with 
I IIV  infection.  HIV  antigen  was  detected 
in  her  blood  on  day  21  and  by  day  43 
she  had  seroconverted  to  an  HIV- 
antibody-positive  status. 

Case  18:  A  32-year-old  mother  tested 
I  irV-positive  subsequent  to  providing 
extensive  healthcare  to  her  male  child 
with  a  "congenital  intestinal 
cbnormality"  (Ex.  4-37).  Having 
received  multiple  blood  transfusions 
(one  of  which  was  from  an  HIV-positive 
source)  the  child  was  tested  and 


determined  HIV-positive  at  24  months  of 
age.  Although  the  mother  did  not  report 
any  needlestick  or  other  parenteral 
exposure  to  the  child's  b'.ood,  she 
recalled  having  had  frequent  hand 
contact  with  the  child's  blood  and  body 
fluids.  She  did  not  wear  glpves  and  did 
not  wash  her  hands  immediately  after 
exposure.  She  did  not  report  having 
open  wounds  or  exudative  dermatitis  on 
her  hands.  One  month  after  the  child 
tested  HIV-positive,  the  mother  was 
determined  to  be  seronegative  for  HIV. 
However,  4  months  later  she  was 
determined  to  be  HIV-antibody-positive. 
She  reported  a  negative  history  for  other 
risk  factors  for  HIV  for  herself  and  the 
child.  The  child's  father  was 
seronegative  for  HIV.  Investigators 
concluded  the  mother  most  probably 
acquired  the  infection  by  providing  her 
infected  child  healthcare  that  involved 
extensive  exposure  to  blood  and  body 
fluids  without  using  infection  control 
practices. 

Case  19:  A  laboratory  worker 
apparently  became  infected  in  a 
laboratory  accident  (Ex.  6-187,  Ex.  6- 
368,  Ex.  6-312).  He  handled  large 
volumes  of  HTV  in  a  high  containment 
laboratory  under  contract  with  NIH, 
performed  techniques  to  concentrate  the 
virus  as  part  of  a  commercial  process 
and  reportedly  followed  biosafety 
guidelines.  He  was  tested  and  found  to 
be  HTV-seropositive.  The  lab  worker 
was  not  informed  of  his  HIV  status  until 
18  weeks  after  he  tested  HIV-positive. 
At  that  time,  he  recalled  having  cut  his 
finger  with  a  blunt  stainless  steel  needle 
while  cleaning  a  piece  of  contaminated 
equipment  He  had  tested  HIV-negative 
4  to  6  months  prior  to  the  laboratory 
incident  but  tested  HIV-positive  6  to  9 
months  post  exposure.  Biosafety 
officials  were  of  the  opinion  that  the 
accident  probably  caused  the  infection. 
The  laboratory  worker  has  not 
participated  in  any  studies  that  could 
determine  whether  he  is  infected  with  a 
laboratory  strain  of  HTV. 

Case  20:  Klein  and  co-workers  (Ex.  6- 
386)  reported  a  male  dentist  who  had 
tested  HIV-seropositive  (See 
EPIDEMIOLOGIC  STUDIES.).  He  denied 
having  other  risk  factors  for  the  virus. 
Although  he  did  not  recall  treating  a 
patient  with  AIDS,  he  had  treated 
patients  at  high  risk  for  HIV  infection. 
He  reported  having  frequent  open 
lesions  or  "obvious  breaks  in  the  skin" 
on  his  hands;  however,  he  only 
intermittently  used  personal  protective 
equipment.  His  wife,  although  refusing 
to  be  tested  for  HFV.  denied  other  HIV- 
risk  factors.  There  was  no  report  of 
baseline  or  convalescent  serologj'  and 
exposure  to  HIV-positive  blood  cannot 


be  documented  (See  EPIDEMIOLOGIC 
STUDIES). 

Case  21:  A  healthcare  worker  applied 
pressure  to  an  HIV-infected  patients 
arterial  catheter  insertion-site  to  stop 
bleeding  (Ex.  6-109).  During  the 
procedure,  she  may  have  had  a  small 
amount  of  blood  on  her  index  finger  for 
20  minutes  before  washing  her  hand. 
She  did  not  wear  gloves  during  this 
procedure  and  although  she  reported  no 
open  wounds,  her  hands  were  chapped. 
Twenty  days  after  exposure,  she 
developed  symptoms  of  acute  retroviral 
syndrome  lasting  3  weeks.  Blood  she 
had  donated  8  months  prior  to  the 
exposure  was  HIV-negative.  However, 
blood  donated  16  weeks  after  the 
incident  was  HIV-positive.  She  denied 
having  other  known  risk  factors  for  HIV. 
No  baseline  data  or  serologic  testing 
results  were  obtained  immediately 
following  exposure  for  this  case. 

Case  22:  A  female  healthcare  worker 
received  accidental  needlestick  injuries 
when  drawing  blood  from  AIDS  patients 
in  two  incidents  separated  in  time  by  4 
months  (Ex.  6-258).  She  had  her  first 
blood  test  for  HIV  8  months  after  the 
second  exposure  and  was  found  HIV- 
positive.  Although  previously  healthy, 
she  developed  a  persistent  mild 
lymphadenopathy  3  months  after  the 
second  incident  and  intermittent 
diarrhea  which  started  5  months  after 
that  incident.  She  denied  other  HIV  risk 
factors.  Her  long-term  sex  partner  also 
denied  any  HIV  risk  factors,  and  he 
repeatedly  tested  HTV-antibody- 
negative  over  an  8-month  period 
following  the  healthcare  workers 
positive  test  result.  HIV  was  obtained 
from  the  man's  peripheral  lymphocytes 
within  13  months  after  the  second 
incident  but  could  not  be  obtained 
several  months  later.  Heterosexual 
transmission  could  not  be  ruled  out  fur 
the  healthcare  worker  but  seems  less 
likely  than  parenteral  transmission  in 
this  case. 

Case  23:  A  male  laboratory-  worker, 
was  found  to  be  HIV-positive  when  first 
tested  (Ex.  6-258).  The  worker  recalled 
having  received  2  parenteral  exposures 
to  blood  from  persons  of  unknown  HIV 
status.  He  sustained  an  accidental 
needlestick  and  a  cut  on  the  hand  while 
processing  blood  8  and  16  months 
respectively  prior  to  being  tested. 
Although  asymptomatic  when  tested,  he 
has  experienced  transient  cenical 
lymphadenopathy.  He  denied  all  known 
risk  factors  for  HIV,  but  heterosexual 
transmission  could  not  be  ruled  out  in 
this  case  as  no  serologic  data  were 
available  immediately  after  the 
exposures. 
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Case  24:  Grint  and  co-workers  (Ex.  6- 
333)  reported  that  a  44-year-old  woman 
from  England,  although  not  a  healthcare 
worker,  developed  AIDS  after  providing 
healthcare  services  for  a  Ghanaian  man 
with  a  postmortem  diagnosis  of  AIDS. 
She  recalled  having  small  cuts  on  her 
hands,  an  exacerbation  of  chronic 
eczema,  and  frequent  skin  contact  with 
body  secretions  and  excretions.  There 
was  no  report  of  baseline  or 
convalescent  serology. 

Case  25:  Ponce  de  Leon  and  co- 
workers (Ex.  6-326)  reported  that  a  39- 
year-old  male  laboratory  technician  in 
Mexico  acquired  AIDS  occupationally 
and  died  as  a  consequence  of  this 
disease.  From  1971  to  1986  he  worked  as 
a  laboratory  technician  in  a  company 
that  processed  blood  and  blood 
products  and  where  infection  control 
procedures  were  not  "customary."  He 
reported  experiencing  many  accidental 
punctures  and  blood  contact  with  his 
"teguments  and  mucosa".  The  worker 
also  recalled  a  laboratory  accident  "in 
late  1985  in  which  a  deep  cut  in  his  right 
hand  was  grossly  contaminated  with 
plasma."  Early  in  1986  he  experienced 
an  acute  illness  characterized  by  fever 
and  lymphadenopathy  lasting  several 
days.  In  1987  the  worker  experienced  a 
seven-month  illness  characterized  by 
persistent  diarrhea,  weight  loss, 
persistent  oral  thrush,  intermittent  fever, 
generalized  lymphadenopathy. 
anisocoria  and  signs  of  meningitis.  He 
eventually  was  hospitalized  on 
December  11, 1987  two  weeks  after 
dizziness,  mental  confusion  and 
vomiting  enused.  Tests  revealed  the 
presence  of  the  opportunistic  infection 
cryptococcosis.  The  worker  tested  HIV- 
antibody-positive  and  was  diagnosed  as 
having  AIDS.  The  patient  died  on 
December  18, 1987.  He  had  denied  other 
risk  factors  for  HIV  and  his  wife  was 
seronegative  for  HIV-antibody. 

Epidemiologic  Studies 

A  number  of  prospective  studies  and 
surveys  have  been  conducted  to 
determine  occupational  risks  for  HIV 
infection. 

Marcus  and  co-workers  (Ex.  6-372) 
reported  that  the  Centers  for  Disease 
Control  has  been  conducting  a  national 
prospective  study  beginning  in  1983,  to 
assess  initially  the  risk  of  Acquired 
Immunodeficiency  Syndrome  and  later, 
with  the  advent  of  HIV-antibody  testing, 
the  risk  of  Human  Immunodeficiency 
Virus  among  healthcare  workers 
exposed  to  the  blood  or  body  fluids  of 
persons  with  HIV  infection.  In  1986,  data 
were  reported  on  the  first  451  healthcare 
workers  who  had  entered  the  study  and 
had  been  tested  for  HIV  antibody. 
Initially  the  eligibility  criteria  for 


entering  the  study  included  having  been 
exposed  to  the  blood  or  body  fluids  of  a 
patient  with  AIDS  or  AIDS-related 
illness  by  a  needlestick,  a  cut  with  a 
sharp  object  or  contamination  of  an 
open  wound  or  mucous  membrane. 
However,  as  of  October,  1987,  the 
available  information  implicated 
exposure  to  HIV-contaminated  blood  as 
the  most  likely  mode  of  transmission 
and  therefore,  subjects  were  enrolled 
only  if  they  had  had  parenteral,  mucous 
membrane  or  non-intact  skin  exposure 
to  the  blood  of  an  HIV-infected 
individual. 

As  of  July  31, 1988,  a  cohort  of  1201 
healthcare  workers  with  exposure  to 
HIV-contaminated  blood  was  being    . 
followed.  Of  these.  751  (63%)  were 
nurses.  164  (14%)  were  physicians  or 
medical  students,  134  (11%)  were 
technicians  or  laboratory  workers,  90 
(7%)  were  phlebotomists.  36  (3%)  were 
respiratory  workers  and  26  (2%)  were 
housekeeping  or  maintenance  staff. 
Upon  enrollment  the  subjects  provided 
investigators  with  epidemiologic  data 
including  demographic  information, 
medical  history,  details  of  the  exposure 
circumstances,  infection  control 
precautions  used  and  post-exposure 
treatment.  Nine  hundred  sixty-two  (80%) 
of  the  subjects  had  sustained 
needlestick  injuries,  103  (8%)  had  been 
cut  with  a  sharp  object,  79  (7%)  had 
contaminated  an  open  wound  and  57 
(5%)  had  had  a  mucous  membrane 
exposure.  Seven  hundred  seventy-nine 
(65%)  of  the  exposed  healthcare  workers 
were  exposed  in  a  patient  room,  on  a 
ward  or  in  an  outpatient  clinic;  161  (14%) 
in  an  intensive  care  unit;  87  (7%)  in  an 
operating  room;  84  (7%)  in  a  laboratory; 
62  (5%)  in  an  emergency  room;  and  28 
(2%)  in  a  morgue. 

Each  subject  was  asked  to  complete  a 
confidential  questionnaire  to  identify 
nonoccupational  risk  factors  for  HIV 
infection.  One  thousand  eighty-seven 
healthcare  workers  (91%  of  the  cohort) 
completed  the  questionnaires.  Of  these, 
6  men  stated  they  were  homosexual  or 
bisexual,  four  reported  using 
intravenous  drugs  since  1978  and  6 
stated  they  had  had  sexual  contact  with 
a  person  known  to  be  at  risk  for  HIV 
infection.  Their  test  results  and 
evaluations  were  retained  in  the  study, 
but  none  of  them  seroconverted. 

The  1,201  subjects  underwent  physical 
examinations  and  blood  samples  were 
drawn  and  tested  for  the  presence  of 
HIV-antibodies.  An  EIA  technique  was 
employed  and,  if  reactive,  a  Western 
blot  technique  was  performed.  Acute 
blood  specimens  collected  within  30 
days  after  exposure  were  obtained  and 
tested  from  622  subjects.  Originally  the 


subjects  were  followed  up  at  6-month 
intervals  for  a  period  of  3  years  to  detect 
signs  of  clinical  AIDS.  When  HIV- 
antibody  testing  became  available 
during  1985  and  1986,  exposed 
healthcare  workers  were  followed  up  at 
6  weeks.  3  months.  6  months,  and  12 
months  after  the  exposure  incident  to 
determine  if  seroconversion  had 
occurred.  Seroconversions  were  defined 
as  healthcare  workers  who  were 
seronegative  for  HIV  antibody  within  30 
days  after  occupational  exposure  and 
seropositive  90  days  or  more  after  the 
exposure  incident. 

Nine  hundred  sixty-three  subjects  had 
been  followed  for  at  least  6  months,  860 
(89%)  of  whom  had  sustained  either  a 
needlestick  injury  or  a  cut  with  a  sharp 
instrument.  Of  these,  four  were 
seropositive  yielding  a  seroprevalence 
rate  of  4/860=0.47%.  One  of  the  four 
was  first  tested  for  HIV-antibody  10 
months  after  sustaining  a  needlestick 
exposure  to  blood  of  an  HIV-infected 
patient  (see  CASE  14).  As  there  was  no 
available  acute  blood  specimen 
collected  within  30  days  after  exposure 
this  case  cannot  by  definition  be 
considered  a  seroconversion.  The 
remaining  3  HlV-seropositive  subjects 
(see  CASES  11. 12.  and  13)  had  HIV- 
seronegative  acute  blood  specimens  and 
were  thus  considered  seroconversions, 
yielding  a  seroconversion  rate  of  3/ 
860  =  0.35%. 

Weiss  and  co-workers  (Ex.  6-187), 
conducted  a  prospective  study  to  assess 
the  risk  of  Human  Immunodeficiency 
Virus  (HIV-1)  in  laboratory  workers. 
Invitations  to  participate  in  the  study 
were  issued  to  workers  with  possible 
exposure  risk  in  15  laboratory  facilities 
from  6  states. 

Of  the  265  subjects  studied.  225  had 
laboratory  exposure  (including  99  who 
worked  with  concentrated  HIV  and  126 
who  worked  with  blood  containing  HIV, 
non-infectious  viral  proteins,  or  cloned 
viral  DNA),  30  worked  with  AIDS 
patients  in  support  of  the  laboratory  and 
10  were  clerical  staff  working  in  the 
laboratory  environment.  Of  the  225 
laboratory  workers,  10  reported  one  or 
more  episodes  of  parenteral  exposure  to 
HIV,  including  ncedlesticks  or  cuts,  and 
35  reported  one  or  more  episodes  of  skin 
contact  with  HIV. 

Participants  completed  a 
questionnaire  focusing  on  workplace 
exposure  to  human  retroviruses, 
biosafety  precautions  used  at  the  facility 
and  by  the  subject,  accidents  occurring 
in  the  laboratory  or  other  areas  and  the 
risk  factors  of  drug  use,  sexual  activity, 
transfusion  and  country  of  origin.  Eight 
(3%)  of  the  265  reported  high  risk  factors 
for  the  virus.  Of  the  225  workers,  ten 


reported  p.-irenteral  virus  exposure,  and 
35  reported  1  or  more  skin  contacts. 
Thirteen  workers  reported  that  they  did 
not  wear  gloves  at  all  times  when 
working  with  HIV-infective  material. 
Blood  samples  from  all  subjects  were 
analyzed  for  HIV  antibodies  by  enzyme- 
linked  immunosorbent  assay  and 
confirmed  by  tests  such  as  immunoblots 
and  radioimmune  assays. 

One  individual  who  worked  with 
concentrated  HIV-1  was  seropositive 
for  the  virus  upon  entering  the  study 
(See  CASE  REPORTS.  CASE  3). 
However,  HIV  isolated  from  the 
subject's  blood  was  shown  to  be 
genetically  identical  to  a  strain  of  HIV 
used  in  the  laboratory,  thus  strongly 
implicating  occupational  exposure  as 
the  source  of  infection.  The  authors 
concluded  that  die  most  plausible 
source  of  exposure  was  contact  of  the 
worker's  gloved  hand  with  culture 
supernatant  fluid  containing 
concentrated  virus,  followed  by 
inapparenf  exposure  to  skin.  No  FffV 
seroconversions  were  identified  in  the 
other  study  participants  during  the 
period  of  prospective  foHow-up.  The 
authors  calculated  that  the  rate  of  HIV 
infection  was  0.48  per  100  person-years 
for  laboratory  personnel  working  with 
concentrated  virus. 

Gerberdin"  and  co-workers  conducted 
a  prospective  cohort  study  to  assess  the 
risk  of  transmitting  the  human 
immunodeficiency  virus  to  healthcare 
workers  intensively  and  frequently      / 
exposed  to  the  more  than  1600  patients 
with  AIDS  and  AIDS-related  conditions 
at  San  Francisco  General  Hospital  (Ex. 
6-375.  Ex.  6-353). 

After  inviting  the  hospital  healthcare 
workers  to  participate  in  the  study, 
investigators  recmited  a  cohort  of  623 
subjects  between  1984  and  1988.  At  the 
time  of  enrollment  blood  samples  were 
drawn  from  each  subject  and  tested 
within  six  months  for  HIV  antibody. 
Upon  entering  the  study,  each  subject 
was  asked  to  complete  a  confidential, 
self-administered  questionnaire 
designed  to  elicit  information  regarding 
demographic  characteristics; 
employment  history;  medical  history; 
type,  frequency,  duration  and  intensity 
of  exposures  to  HIV-infected  patients  or 
laboratory  specimens  from  such 
patients;  a  description  of  infection- 
control  procedures;  and  non- 
occupational risk  factors  for  AIDS. 
Subjects  who  described  non- 
occupational risk  factors  for  AIDS  on 
the  questionnaire  were  excluded  from 
this  study,  leaving  468  for  prospective 
follow  up.  Forty-four  percent  were 
physicians  (57  of  whom  were  surgeons), 
30%  were  nurses  aad  11%  were 


laboratory  techs.  Of  these.  11%  worked 
solely  in  AIDS  units  or  research  labs 
and  26%  worked  in  the  operating  room, 
emergency  room  or  intensive  care  unit. 
Two  hundred  twelve  of  the  subjects 
reported  having  had  accidental 
exposure  (with  some  having  had 
multiple  exposures)  to  HIV-infected 
blood  by  needlestick  or  by  splashes  to 
mucous  membranes  or  noninlact  skin. 
Of  the  one  hundred  eighty  subjects  who 
received  follow-up  HIV  antibody  testing 
at  least  6  months  after  exposure, 
Gerberding  and  co-workers  reported 
that  only  one.  a  healthcare  worker  who 
had  sustained  a  deep  needlestick  injury 
with  an  HIV-contaminated  needle, 
seroconverted  to  the  vi.njs  (See  CASE 
REPORTS.  CASE  15)  yielding  a 
seroconversion  rate  of  1/130= 0.4775. 

Klein  and  co-workers  (Ex.  6-366), 
conducted  a  study  to  assess  the 
occupational  risk  of  HIV  among 
individuals  working  in  the  dental 
profession.  Dental  professionals  in  the 
boroughs  of  Manhattan  and  the  Bronx  in 
New  York  City  received  a  mailing 
requesting  their  participation  in  the 
study.  Others  were  also  recruited  during 
dental  meetings  in  the  New  York  City 
metropolitan  area  (between  October 
1985  and  May  1987),  and  during  the 
annual  meeting  of  the  American  Dental 
Association  in  Miami  Beach  (October 
1986). 

Written  consent  was  given  and 
questionnaires  were  completed  by  a 
cohort  of  1,360  dental  professionals.  The 
questionnaires  addressed  the  issues  of 
demographics  (including  type,  duration 
and  location  of  practice),  behavior  or 
other  risk  factors  related  to  AIDS, 
"precautions  used  when  treating 
patients,  type  and  estimated  numbers  of 
patients  treated,  estimated  number  of 
accidental  parenteral  inoculations."  and 
HBV  vaccination  status.  Blood  samples 
were  then  obtained  and  analyzed  for 
HTV  antibodies  by  HA  and,  if  reactive, 
confirmed  by  Western  blot  assay.  The 
blood  samples  of  those  subjects  who 
had  not  received  the  HBV  vaccine  were 
analyzed  for  HBV  antibodies  as  well. 

Twenty-five  participants  who 
reported  no  or  "uncertain"  contart  with 
patients  and  13  subjects  for  whom  blood 
samples  were  not  obtained  were 
excluded  from  the  study.  For  13 
participants  who  reported  other  risk 
factors  for  HTV,  including  10 
homosexual  or  bisexual  men,  2 
heterosexual  intravenous  drug  vsors  and 
1  homosexual  or  bisexual  IV  drug  user, 
blood  samples  were  analyzed 
separately. 

The  remaining  cohort  of  1,309  subjects 
consisted  of  1,132  dentists,  131  dental 
hygicr.ists  and  46  dental  assistants. 


Most  of  the  dentists  were  male  and  5":, 
were  oral  surgeons.  Nearly  all  of  the 
dental  hygienists  and  assistants  were 
female.  About  half  of  the  participants 
practiced  in  cities  where  largo  numbers 
of  AIDS  cases  have  been  reported. 

Although  the  vast  majority  of  subjects 
reportedly  worked  either  with  AIDS 
patients  (15%)  or  with  patients  at  high 
risk  for  AIDS  (72"  ).  only  31%  of  the 
dentists  and  8%  of  dental  assistants 
reported  always  wearing  gloves  whpn 
performing  dental  treatment.  Most  of 
them  did  use  gloves  intcrmitlentK . 
Seventy  three  percent  of  the  hygienists 
reported  always  wearing  gloves  while 
v.'orking  with  patients.  Most  of  the 
dentists  and  dental  hygienists  used 
masks,  eye  protection  and  disposable 
gowns  intermittently,  although  the 
majority  of  dental  assistants  never  used 
these  infection  co.ntrol  procedures. 
Nearly  all  subjects  who  used 
precautions  reported  they  had  increased 
their  use  of  precautions  since  1983  due 
to  concern  about  AIDS. 

Apprnximjteiy  QA%  of  the  subjects 
reported  sustaining  accidental 
"parenteral  inoculations  with  sharp 
instruments,"  ranging  from  one  to  as 
mary  as  7.590  within  a  5-year  period. 
Serologic  test  results  revealed  that  at 
least  21%  of  the  subjects  who  had  not 
receive  the  HDV  vaccine  had  been 
infected  with  HBV;  however,  only  1 
subject,  a  male  dentist,  was  seropositive 
for  HIV  (Sec  CASE  REPORTS.  CASE 
20.) 

K!rin  and  co-workers  concluded  that 
there  is  a  risk  of  dental  professionals 
acquiring  HIV  occupationally.  Because 
the  study  represents  a  point  prevalence 
survey,  the  HIV  seroconversion  rate 
among  dental  personnel  cannot  be 
estimdted  from  it. 

?!.?nder=on  and  co-workers  are 
conducting  a  prospective  study  that 
bep.in  September.  1983,  to  assess  the 
risk  of  nosocomial  transmission  of  HiV 
to  h'.filthcare  workers  (Ex.  6-377.  Ex.  6- 
352).  Investigators  invited  healthcare 
wor'NC-iH  with  varying  degrees  of 
ormpational  exposure  to  more  than 
MaO  HIV-infected  patients  seen  at  the 
CLnirai  Ctrtcr  at  the  National  Institutes 
of  ]  I.?aiih  (\'II  I)  to  participate  in  the 
study.  As  of  October  1988,  the  cohort 
bring  foilowFd  consists  of  healthcare 
workers,  including  clinical  and  research 
1j!,<  rilory  personnel  as  well  as 
he  ilthcare  workers  providing  direct 
pationt  care.  Blood  was  obtained  from 
each  subject  at  the  time  of  enrollment 
and  every  6  months  thereafter.  The 
s  implcs  were  tested  for  the  presence  of 
HIV  antibody  by  ELISA  and  if  reactive, 
were  then  confirmed  by  Western  blot. 
Questionnaires  designed  to  obtain 
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demographic  information,  job 
description,  type  and  frequency  of 
procedures  performed  on  HIV-infected 
patients,  type  and  frequency  of  patient 
blood  or  body  fluid  exposure,  and  type 
and  frequency  of  exposure  to  patient 
specimens  were  given  to  each  subject  at 
the  time  of  enrollment  and  every  6 
months  thereafter.  Questions  regarding 
non-occupational  risk  factors  were  not 
included.  Two  categories  of  exposure 
were  defined:  "physical  contact  with 
either  a  patient  or  specimen  container  in 
routine  work";  and  "adverse"  exposure, 
either  parenterally  (by  a  needle,  scalpel 
or  other  sharp  object  contaminated  with 
blood  or  body  fluids  from  HIV-infected 
patients)  or  by  splash  to  the  mouth, 
nasal  or  conjunctival  membranes  (by 
blood,  urine,  saliva,  sputum  or  feces 
from  an  HIV-infected  patient).  Three 
hundred  fifty-nine  of  the  subjects  in  the 
cohort  reported  percutaneous  or  mucous 
membrane  exposure  to  blood  or  body 
fluids  from  HIV-infected  patients  and 
were  evaluated  separately,  given  more 
comprehensive  initial  and  follow-up 
questionnaires,  and  were  requested  to 
provide  serologic  baseline  samples  as 
close  as  possible  to  the  time  of  exposure 
as  well  as  yearly  samples  thereafter.  All 
adverse  exposures  were  followed  for  at 
least  6  months  (ranging  from  6  to  63 
months.) 

For  6  subjects,  blood  samples  were 
positive  for  HIV  antibody  at  the  time  of 
entry  into  the  study.  None  of  the  6  had 
reported  an  adverse  exposure  to  blood 
or  body  fluids.  However,  upon 
reevaluation.  all  6  described  having  at 
least  one  other  risk  factor  for  AIDS.  As 
there  were  no  baseline  serologic  data 
for  these  subjects,  it  could  not  be 
determined  when  seroconversion 
occurred.  Henderson  and  co-workers 
have  not  published  reports  of  any 
seroconversions. 

Kuhl  and  co-workers  at  UCLA  School 
of  Medicine  conducted  a  prospective 
study  to  assess  the  occupational  risk  of 
HIV  to  healthcare  personnel  caring  for 
AIDS  patients  (Ex.  6-355).  Investigators 
enrolled  a  cohort  of  292  female 
healthcare  workers  consisting  of 
physicians,  nurses,  nursing  aids,  and 
laboratory  technicians.  Upon  entering 
the  study,  each  subject  was  asked  to 
complete  a  self-administered, 
confidential  questionnaire  designed  to 
elicit  information  regarding  the 
individual's  demographic 
characteristics,  sexual  history,  job 
description,  medical  history  concerning 
immune  system  function,  and  frequency 
and  intensity  of  exposure  to  biological 
specimens  of  AIDS  patients.  Blood  was 
obtained  from  each  subject  and  tested 
for  the  presence  of  HIV  antibody  by 


EIA.  If  the  original  and  at  least  one  of 
two  repeat  EIA  tests  were  reactive,  the 
subject  was  considered  HIV- 
seropositive.  "Reactive  or  nonreactive 
samples  that  were  near  the  cutoff  value 
were  confirmed  by  Western  blot 
analysis."  All  members  of  the  cohort 
tested  HIV-seronegative. 

Two  hundred  forty-six  (84%)  of  the 
subjects  were  followed  up  9-12  months 
after  enrollment.  Of  these,  102  reported 
at  least  50  AIDS  "specimen  contacts" 
during  the  previous  3  years  and  were 
classified  as  the  "high  exposure  group"; 
111  subjects  reported  no  exposure  to 
AIDS  patients  or  specimens  from  such 
patients  during  the  previous  3  years  and 
were  classified  as  the  "no  exposure 
group."  The  43  remaining  subjects 
reported  1-49  AIDS  specimens  contacts 
and  were  classified  as  the  "low 
exposure  group."  The  subjects  reported 
exposure  to  various  body  fluids 
including  blood  and  blood  products. 
lU^ine.  respiratory  secretions,  upper 
gastrointestinal  secretions,  pleural  fluid, 
cerebrospinal  fluid  and  semen.  Ten  of 
the  high  exposure  subjects  reported 
needlestick  exposures  and  15  reported 
mucous  membrane  exposures.  Each 
completed  an  updated  questionnaire 
and  had  serologic  testing  for  HIV 
antibody.  None  of  these  subjects  have 
seroconverted  to  an  HlV-antibody- 
positive  status. 

Healthcare  Workers  With  AIDS 

Further  evidence  of  occupational 
transmission  is  provided  by  reports  of 
healthcare  workers  who  have  AIDS,  but 
have  no  identifiable  risk  for  infection 
(Ex.  6-378).  As  of  September  19, 1988, 
there  were  169  workers  in  this  group. 
Information  is  not  complete  for  28  of 
these  due  to  death  or  refusal  to  be 
interviewed.  Investigations  are  in 
progress  for  97  and  case  investigations 
have  been  completed  for  the  remaining 
44  persons.  Among  the  latter  there  are  8 
physicians,  including  4  surgeons;  1 
dentist;  6  nurses;  9  nursing  assistants;  8 
housekeeping  or  maintenance  workers;  4 
clinical  laboratory  technicians;  2 
therapists;  1  mortician;  1  paramedic  and 
4  others  who  did  not  have  contact  with 
patients.  Eighteen  of  these  healthcare 
workers  recalled  having  needlestick  or 
other  parenteral  exposure  to  blood  or 
"body  fluids"  from  patients  in  the  10 
years  preceding  their  diagnosis  of  AIDS. 
However,  none  of  the  patients  were 
known  to  be  infected  with  HIV  at  the 
time  of  exposure.  While  data  on  these 
cases  are  less  complete  compared  to  the 
25  case  reports  discussed  above,  it  is 
reasonable  to  assume  that  at  least  some 
of  them  resulted  from  occupational 
exposure. 


D.  Other  Bloodbome  Pathogens 

Several  additional  infectious  diseases 
are  characterized  by  a  phase  in  which 
the  causative  agent  may  circulate  in 
blood  for  a  prolonged  period  of  time. 
With  the  exception  of  syphilis  and 
malaria,  which  are  both  treatable  with 
chemotherapeutic  agents,  these  diseases 
are  rare  in  the  United  States  and  would 
therefore  be  unlikely  to  pose  a 
measurable  risk  to  healthcare  workers. 

Syphilis 

Syphilis,  a  sexually  transmitted 
infectious  disease,  is  increasingly 
prevalent  in  the  United  States;  35.147 
cases  were  reported  in  civilians  in  1987 
(Ex.  6-465).  Marked  increases  occurred 
in  1987.  The  25%  increase  over  the  1986 
rate  was  the  largest  single-year  increase 
since  1960  (Ex.  6-453).  Moreover  the 
incidence  of  14.6  cases  per  100.000 
persons  in  1987,  equal  to  that  of  1982,  is 
the  highest  rate  since  1950  (Ex.  6-453). 
Syphilis  is  caused  by  infection  with 
Treponema  pallidum,  a  spirochete. 

The  natural  history  of  syphilis  is 
characterized  by  an  incubation  period  of 
10  to  90  days  during  which  the  patient  is 
seronegative  and  asymptomatic  (Ex.  6- 
495).  Subsequent  to  this  incubation 
period,  a  primary  stage  occurs,  usually 
characterized  by  the  appearance  of  a 
single  lesion,  or  chancre,  and  normally 
accompanied  by  reactivity  in  serologic     • 
tests.  Untreated,  the  primary  lesion 
heals  in  weeks.  Within  weeks  to 
months,  a  variable  systemic  illness,  the 
secondary  stage,  characterized  by  rash, 
fever  and  widespread  hematogenous 
and  lymphatic  dissemination  of 
spirochetes  occurs.  All  infected  persons 
have  reactive  serologic  tests  in  this 
stage  (Ex.  6-495).  Furthermore,  the 
highest  levels  of  spirochetemia 
(spirochetes  present  in  blood)  are 
reached  during  this  period.  Over  two- 
thirds  of  patients  probably  have  a 
prolonged  period  of  latency  when  they 
are  asymptomatic:  the  rest,  after  a 
variable  period  of  latency,  progress  to  a 
tertiary  stage  with  high  morbidity  and 
mortality  including  involvement  of  skin, 
bones,  central  nervous  and 
cardiovascular  system  (Ex.  6-495). 

During  latency  and  tertiary  syphilis, 
spirochetemia  is  markedly  reduced,  as  is 
infectivity.  However  during  the  course 
of  untreated  syphilis,  spirochetes  may 
be  intermittently  found  in  the 
bloodstream,  and  syphilis  can  probably 
be  transmitted  through  the  course  of  the 
illness,  though  not  as  readily  as  during 
the  primary  and  secondary  stages  (Ex. 
6-495).  Although  syphilis  is  primarily 
transmitted  sexually  and  in  utero,  a  few 
cases  of  transmission  by  needlestick,  by 


tattooing  instruments,  and  by  blood 
transfusion  have  been  documented  (Ex. 
6-453.  Ex.  6-496).  A  reported 
transmission  has  occurred  by 
needlestick  exposure  to  the  blood  of  a 
patient  with  secondary  syphilis, 
resulting  in  a  chancre  on  the  hand  (Ex. 
6-453).  Preventive  treatment  of  an 
exposed  healthcare  worker  with  an 
antibiotic  during  the  incubation  period 
would  be  expected  to  prevent 
seroconversion  and  the  potential  for 
permanent  reactivity  on  treponemal 
testing,  as  well  as  preventing  the 
manifestations  of  infection. 

Malaria 

Malaria  is  a  potentially  fatal 
mosquito-bome  parasitic  infection  of  the 
blood  cells  characterized  by  paroxysms 
of  fever,  chills,  and  anemia;  944  cases 
were  reported  in  the  United  States  in 
1987  (Ex  6-465).  Malaria  is  an  important 
health  risk  to  immigrants  from  numerous 
malaria-endemic  areas  of  the  world  and 
to  Americans  who  travel  to  such  areas. 
Moreover,  transmission  by  mosquito 
vector  has  been  documented  in  some 
areas  of  the  United  States.  Malaria  is 
characterized  by  a  prolonged 
erythrocytic  phase  during  which  the 
causative  agent,  one  of  several  species 
of  the  Plasmodium  genus,  will  be 
present  in  the  blood.  In  many  nations, 
malaria  is  among  the  most  common 
transfusion-related  infectious  diseases. 
In  temperate  countries,  it  is  only 
occasionally  reported  (Ex.  498). 'Malaria 
has  also  been  transmitted  by 
needlestick  injury;  in  one  incident, 
malaria  was  transmitted  to  a  child  who 
received  a  unit  of  blood  and  to  the 
recipient's  physician,  who  stuck  himself 
with  a  needle  (Ex.  467). 

Babesiosis 

Babesiosis  is  a  tick-borne,  parasitic 
disease  similar  to  malaria  which  is 
caused  by  the  intraerythrocytic  parasite 
Babesia  microti.  It  is  endemic  in  certain 
islands  off  the  northeastern  coast  of  the 
United  States.  Transmission  by 
transfusion  of  fresh  blood  from 
asymptomatic  donors  has  been  reported 
(Ex.  454). 

Brucellosis 

Brucellosis  is  a  febrile  illness  caused 
by  members  of  the  genus  Brucella.  It  is 
typically  associated  with  occupational 
exposure  to  livestock  or  with  ingestion 
of  unpasteurized  dairy  products;  129 
cases  were  reported  in  1987  (Ex.  6-465). 
It  is  characterized  by  fever  and 
weakness,  sweats  and  arthralgias. 
Transmission  by  blood  transfusion  has 
been  reported;  in  one  incident, 
brucellosis  and  syphilis  were 


transmitted  in  the  same  unit  of  blood  to 
one  recipient  (Ex.  6-496). 

Leptospirosis 

Leptospirosis,  a  prolonged  illness 
characterized  by  fever,  rash,  and 
occasionally  jaundice,  is  caused  by 
strains  of  Leptospira  interrogans,  a 
spirochete.  "The  septicemic  phase,  during 
which  leptospira  are  present  in  the 
bloodstream  of  patients,  usually 
resolves  within  1-2  weeks.  It  is  typically 
acquired  by  contact  with  urine  of 
infected  animals,  including  cattle,  swine, 
dogs,  and  rats;  43  cases  were  reported  in 
1987  (Ex.  6-465).  No  cases  of  nosocomial 
transmission  by  blood  have  been 
reported. 

Arboviral  Infections 

Arboviral  infections  generally  do  not 
lead  to  high  or  sustained  levels  of 
viremia  in  humans,  therefore,  there  is 
little  potential  for  person-to-person 
transmission  of  these  infections  through 
blood  products  or  needlestick  exposure. 
The  exception  is  Colorado  tick  fever 
(CTF)  caused  by  a  tick-borne  virus 
which  infects  red  blood  cells.  Within  3- 
14  days  following  tick  exposures,  the 
patient  experiences  fever,  chills, 
headache,  muscle  and  back  aches. 
Several  hundred  cases  are  reported 
annually  and  transmission  by  blood 
transfusion  has  been  documented  (Ex. 
6^16). 

Relapsing  Fever 

Relapsing  fever  is  a  rare  disease, 
caused  by  pathogenic  Borreliae, 
transmitted  by  lice  or  ticks  and 
characterized  by  recurring  febrile 
episodes  separated  by  periods  of 
relative  well-being.  In  the  United  States, 
a  few  cases  of  tick-borne  relapsing  fever 
are  reported  in  localized  geographic 
areas  (Western  United  States).  Though 
very  rare,  occupational  transmission  as 
a  result  of  patient  care  practices  has 
been  reported.  Infections  have  been 
attributed  to  blood  from  the  vein  of  a 
patient  squirting  into  the  nose  of  a 
technician  and,  in  another  incident, 
splashing  into  another  HCW's  eye  from 
a  placental  specimen  (Ex.  6-488). 

Creutzfeldt-Jakob  Disease 

Creutzfeldt-Jakob  disease,  a  rare 
disease  with  worldwide  distribution,  is 
a  degenerative  disease  of  the  brain 
caused  by  a  virus.  It  is  believed  to  be 
transmitted  by  ingestion  of  or 
inoculation  with  infectious  material, 
primarily  neural  tissue.  No  cases  of 
nosocomial  transmission  by  blood  have 
been  reported,  although  rare  instances 
of  transmission  have  occurred 
secondary  to  homologous  dura  mater 
implants,  receipt  of  human  growth 


hormone,  and  insertion  of  unsterilized 
stereotactic  electrodes  which  had  been 
inserted  into  the  brains  of  Creutzfeldt- 
Jakob  disease  patients  and  then  used  on 
others  (Ex.  6-492). 

Human  T-lymphotropic  Virus  Type  1 

Human  T-lymphotropic  virus  type  I 
(HTLV-I),  the  first  human  retrovirus  to 
be  identified,  is  endemic  in  southern 
Japan,  the  Caribbean,  and  in  some  parts 
of  Africa,  but  it  is  also  found  in  the 
United  States,  mainly  in  intravenous 
drug  users  (Ex.  6-493).  The  virus  can  be 
transmitted  by  transfusion  of  cellular 
components  of  blood  (whole  blood,  red 
blood  cells,  platelets)  (Ex.  6-499). 
HTLV-I  has  been  associated  with  a 
hematologic  malignancy  known  a  adult 
T-cell  leukemia/lymphoma  and  with  a 
degenerative  neurologic  disease  known 
as  tropical  spastic  paraparesis  or 
HTLV-I-associated  myeopathy.  There  is 
some  evidence  that  the  neurologic 
disease  may  be  associated  in  some 
cases  with  blood  transfusion  (Ex.  6-494). 
No  cases  of  occupational  acquisition  of 
HTLV-I  infection  have  been  reported. 

Viral  Hemorrhagic  Fever 

The  term  viral  hemorrhagic  fe\  er 
refers  to  a  severe,  often  fatal  illness 
caused  by  several  viruses  not 
indigenous  to  the  United  States,  but  very 
rarely  introduced  by  travelers  coming 
from  abroad.  These  illnesses  are 
characterized  by  fever,  sore  throat, 
cough,  chest  pain,  vomiting,  and  in 
severe  cases,  hemorrhage, 
encephalopathy  and  death.  Although  a 
number  of  febrile  viral  infections  may 
produce  hemorrhage,  only  the  agents  of 
Lassa.  Marburg.  Ebola,  and  Crimean- 
Congo  hemorrhagic  fevers  are  known  to 
have  caused  significant  outbreaks  of 
disease  with  person-to-person 
transmission,  including  nosocomial 
transmission  (Ex.  6-417).  Blood  and 
other  body  fluids  of  patients  with  these 
illnesses  are  considered  infectious.  Any 
patient  suspected  of  illness  due  to  one  of 
these  agents  should  be  reported 
immediately  to  the  local  and  state 
health  departments  and  to  the  Centers 
for  Disease  Control. 

The  bacterial  and  parasitic  diseases 
listed  above  are  treatable  with 
antibacterial  or  antimalarial  drugs.  No 
specific  therapy  is  available  for  the  viral 
diseases,  with  the  exception  of  Lassa 
fever.  Precautions  designed  to  minimize 
the  more  important  bloodborne  viral 
diseases,  namely  HIV,  hepatitis  B.  and 
non  A  non  B  hepatitis,  would  be 
effective  in  minimizing  occupatior.al 
transmission  of  all  the  above  agents  in 
the  clinical  setting. 
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E.  Cytomegalovirus  Infection  and 
Disease 

Risk  From  Exposure  to  Blood 

In  contrast  to  some  other  viral  agents, 
there  have  been  no  documented  reports 
of  cytomegalovirus  (CMV)  transmission 
by  necdiestick  or  other  occupational 
exposure  to  blood.  While  infection  can 
be  transmitted  via  blood  transfusion,  the 
risk  per  unit  of  blood  is  low  and 
infection  is  more  likely  to  occur  after 
multiple  transfusions.  Even  in  patients 
with  active  CMV  infection,  the  titer  of 
virus  found  in  blood  samples  is 
extremely  low. 

Risk  From  Exposure  to  Patients 
Excreting  CMV  in  Their  Secretions 

The  medical  community  has  become 
increasingly  aware  of  cytomegalovirus 
and  cytomegalic  inclusion  disease  of 
newborns.  This  awareness  has 
prompted  the  publication  of  guidelines 
for  the  prevention  and  control  of  CMV 
infection  and  disease,  particularly  in 
settings  where  women  of  childbearing 
agft  may  be  affected  (Ex.  6-396,  Ex.  6- 
483). 

CMV  is  an  ubiquitous,  non-seasonal 
virus  that  infects  most  persons  at  some 
time  during  their  lives  (Ex.  6-397,  Ex.  6- 
450).  The  virus  persists  in  latent  form 
after  a  primary  infection  and 
reactivation  may  occur  years  later, 
particularly  under  conditions  of 
immunosuppression.  Transmission  of 
CMV  from  person  to  person  probably 
occurs  most  commonly  as  a  result  of 
contact  with  salivary  secretions,  but 
urine  may  also  play  a  role.  Although  the 
virus  is  not  highly  contagious,  spread  of 
CMV  in  households  and  day  care 
centers  is  well  documented.  Acquisition 
appears  to  require  close  or  intimate 
contact  with  persons  who  are  excreting 
CMV  in  their  urine,  saliva,  seminal  fluid 
or  cervical  secretions.  Sexual  spread 
also  occurs  as  could  be  expected  with 
seminal  and  cervical  excretion  of  virus. 
The  frequency  with  which  sexual 
contact  may  cause  transmission  of  CMV 
is  not  clear,  but  sexual  transmission 
appears  to  be  a  major  source  of 
infection  among  some  adult  populations 
(i.e.,  homosexual  men  and  patients 
attending  a  sexually  transmitted  disease 
clinic)  (Ex.  &-398).  Infants  and  children 
acquire  CMV  infection  either  from  other 
infected  children  or  from  their  mother  in 
utero,  at  birth,  or  during  the  perinatal 
period  (Ex.  6-396.  Ex.  6-397).  CMV  can 
also  be  transmitted  via  blood 
transfusions,  breast  milk,  and 
transplanted  organs  (Ex.  6-399.  Ex.  6- 
400).  Infection  in  normal  children  and 
adults  is  usually  asymptomatic, 
although,  in  immunocompromised  hosts. 


CMV  may  be  an  opportunistic  pathogen, 
causing  serious  illness  with  high 
morbidity  and  mortality.  CMV  infection 
is  the  most  common  of  all  the 
intrauterine  infections,  occurring  in  an 
estimated  0.4%  to  2.3%  of  all  live  births 
(Ex.  6-397).  It  can  have  a  variable 
outcome  and  may  result  from  either 
primary  infection  acquired  during 
gestation  or  from  a  recurrent 
(reactivation  or  reinfection)  maternal 
infection  in  a  seropositive  woman  (Ex. 
6-401).  It  is  currently  believed  that  most 
but  not  all  symptomatic  congenital  CMV 
infections  result  from  primary  infection 
(Ex.  6-402). 

In  the  United  States.  10%-65%  of 
women  (the  percentage  is  higher  in  the 
white  race  and  those  of  upper 
socioeconomic  status)  entering  their 
childbearing  years  are  seronegative  and 
susceptible  to  primary  CMV  infection 
(Ex.  6-401).  The  rate  of  primary  infection 
as  measured  by  seroconversion  during 
pregnancy  is  estimated  to  be  between 
1%  and  2%  (Ex.  6-402. 6-482);  however, 
only  40%-50%  of  pregnant  women  who 
develop  primary  CMV  infection  will 
transmit  that  infection  to  their  fetuses. 
Of  these  infected  infants,  one  study  has 
shown  that  5%-10%  will  be  symptomatic 
at  birth  (Ex.  6-402).  The  most  severely 
affected  are  those  with  cytomegalic 
inclusion  disease  (CID)  manifested  by 
hepatosplenomegaly,  jaundice,  petechial 
rash,  chorioretinitis,  cerebral 
calcifications,  and  microcephaly.  These 
children  with  CID  are  one  of  the  major 
long-term  public  health  problems 
associated  with  CMV.  Of  congenitally 
infected  infants,  90%  to  95%  are 
asymptomatic  at  birth:  10%  of  these  will 
develop  manifestations  of  infection  later 
in  childhood,  usually  as  hearing  loss 
which  is  sometimes  progressive,  or  poor 
intellectual  performances  (Ex.  6-403,  Ex. 
6-404).  Congenital  or  perinatal  acquired 
infections  are  chronic  in  nature  with 
viral  excretion  persisting  for  months  or 
years  (Ex.  6-450).  It  is  unknown  why 
some  offspring  are  severely  affected, 
while  others  remain  asymptomatic. 

Since  CMV  infection  is  endemic  in  the 
community  and  infection  in  childhood  is 
common  and  usually  asymptomatic, 
day-care  centers,  nurseries,  hospitals, 
developmental  centers,  schools,  and 
other  group  settings  usually  contain  a 
number  of  children  who  are  excreting 
CMV  in  urine  or  saliva.  The  prevalence 
of  excretion  of  CMV  in  urine  or  saliva  in 
day-care  centers  in  one  study  has  been 
reported  as  59%  of  healthy  children 
between  1  and  5  years  of  age  and  was 
highest,  83%,  in  the  second  year  of  life 
(Ex.  6-450).  In  another  study,  the 
prevalence  was  22%  (Ex.  6-481).  Adults 


who  have  young  children  in  the  home, 
particularly  children  who  attend  day- 
care centers,  are  unknowingly  exposed 
and  frequently  become  infected  with 
CMV  (Ex.  6^M)6,  Ex.  6-407). 

The  risk  of  spread  of  CMV  infection  to 
patient-care  personnel  who  practice 
good  personal  hygiene  appears  to  be  no 
higher  than  that  of  their  peers  who  are 
not  engaged  in  patient  care.  In  the 
largest  study  to  date,  Balfour  and 
Balfour  (Ex.  6-117)  enrolled  943  subjects 
including  renal  transplant  nurses, 
neonatal  intensive  care  nurses,  student 
nurses,  and  blood  donor  controls.  The 
rate  of  seroconversion  during  the  study, 
based  on  observing  519  seronegative 
subjects  for  a  median  period  of  two 
years,  was  1.84%  and  did  not  differ 
significantly  among  the  study  groups. 
Another  study  by  Demmler  et  al.  (Ex.  6- 
159]  investigated  possible  nosocomial 
transmission  of  CMV  by  detailed 
serologic  and  virus  isolation  procedures 
in  two  different  hospital  areas  for  a  two 
year  period.  One  was  a  busy,  crowded 
pediatric  chronic  care  unit  with  high 
(16%)  prevalence  of  CMV  among  its 
patients  and  another  was  a  neonatal 
unit  with  low  (0.7%)  prevalence  of  CMV. 
None  of  the  58  seronegative  personnel  in 
the  chronic  care  unit  became  infected 
and  only  2  of  37  nurses  in  the  neonatal 
unit  seroconverted.  The  source  of  one 
infection  was  proved  to  be  familial,  and 
an  occupational  source  in  the  second 
was  unlikely  because  this  nurse  did  not 
care  for  either  of  the  two  congenitally 
infected  infants  in  the  unit.  Similar  to 
the  Balfour  study  (Ex.  6-117)  the  annual 
seroconversion  rates  among  nurses  from 
various  areas  of  the  hospital  did  not 
correlate  with  the  average  CMV 
prevalence  of  the  patients  housed  within 
those  areas.  Three  smaller 
epidemiologic  studies  suggested  that 
pediatric  nurses  or  nursing  students  may 
have  acquired  CMV  in  the  workplace 
(Ex.  6-409.  Ex.  6-410.  Ex.  6-411)  while 
five  additional  studies  concluded  that 
patient-to-staff  transmission  was  not  a 
risk  (Ex.  6-412,  Ex.  6-413,  Ex.  6-451.  Ex. 
6^52,  Ex.  6-414). 

Yearly  seroconversion  rates  in 
hospital  personnel  have  varied  from  0% 
to  12%.  However,  when  controls  are 
included,  these  rates  have  not  been 
significantly  different  from  those  of  age- 
matched  adults  of  similar  socioeconomic 
background  in  the  same  community  who 
did  not  care  for  CMV-infected  patients. 
The  study  of  Friedman  et  al  (Ex.  6-411) 
appears  to  be  the  only  exception.  A 
significant  difference  was  found  only 
when  a  subset  of  pediatric  personnel 
was  compared  with  the  rest  of  the  study 
population.  The  overall  seroconversion 


rate  for  all  patient-contact  employees 
was  not  significantly  different  from 
noncontact  personnel.  Differences  in 
patient  care  practices  or  infection 
control  policies  could  also  explain  some 
of  the  conflicting  results  between 
hospitals.  Intimate  exposure  to  infected 
infants  could  be  responsible  for 
transmission  to  staff  in  some  instances. 
Heneberg  et  al  (Ex.  6-410)  in  Norway 
found  a  high  rate  of  seroconversion 
among  student  nurses  on  their  first  two- 
month  pediatric  rotation.  They  noted 
that  "it  is  common  to  see  personnel  kiss 
drooling  infants  while  feeding  them.' 
Rates  of  infection  fell  when  more 
attention  was  given  to  hygiene. 
Therefore,  the  risk  of  infection  in 
hospital  workers  who  care  for  pediatric 
patients  and  who  practice  good  personal 
hygiene  is  probably  no  greater  than  that 
of  women  in  the  general  community. 
Screening  programs  to  identify  children 
or  adults  such  as  renal  transplant 
recipients  who  are  asymptomatic 
excretors  of  CMV  are  currently 
impractical  and  costly.  The  intermittent 
nature  of  CMV  shedding,  the  days 
required  for  testing  and  the  high  cost  of 
the  tests  create  problems  for  such 
screening  programs.  Since  a  significant 
percentage  of  such  patients  may  be 
present  in  any  institutional  setting,  care 
for  any  infants  and  children  should 
include  routine  hygienic  measures  such 
as  thoroughly  washing  hands  after  each 
contact  with  urine,  respiratory  tract,  or 
other  potentially  infectious  secretions 
and  careful  handling  and  disposal  of 
diapers  and  other  articles  known  to  be 
-  contaminated  with  urine  or  other 
secretions  (Ex.  6-396).  (Ex.  6-483),  (Ex. 
6-442),  (Ex.  6-74).  The  most  practical 
means  by  which  pregnant  women  or 
women  planning  pregnancy  can  prevent 
acquiring  CMV  is  rigorous,  good 
personal  hygiene  while  working  in  these 
settings  and  at  home  throughout  their 
pregnancy  (Ex.  6-394). 

The  petitioners  specifically  requested 
that  the  Agency  address  the  risk  of 
occupational  exposure  to 
cytomegalovirus  from  patients  with 
AIDS.  In  order  to  respond  to  the  request 
of  the  petitioners,  we  have  included  the 
above  discussion  in  the  proposed 
standard.  As  discussed  above,  CMV  is 
most  often  transmitted  by  saliva  and 
urine  and  not  by  blood.  The  infection 
control  procedures  that  would  be 
employed  to  control  the  spread  of 
pathogens  transmitted  by  urine  and 
saliva  (except  dental  operations)  are  not 
required  by  this  proposed  standard  and 
are  not  the  focus  of  this  rulemaking.  The 
Agency  seeks  comments  on  this  matter. 


V.  Preliminary  Quantitative  Risk 
Assessment 

(A)  Introduction 

The  United  States  Supreme  Court,  in 
the  "benzene"  decision,  (Industrial 
Union  Department,  AFL-CIO  v. 
American  Petroleum  Institute,  448  U.S. 
607  (1980))  has  ruled  that  the  OSH  Act 
requires  that,  prior  to  the  issuance  of  a 
new  standard,  a  determination  must  be 
made,  based  on  substantial  evidence  in 
the  record  considered  as  a  whole,  that 
there  is  a  significant  risk  of  health 
impairment  under  existing  exposure 
conditions  and  that  issuance  of  a  new 
standard  will  significantly  reduce  or 
eliminate  that  risk.  The  Court  stated  that 
"before  he  can  promulgate  any 
permanent  health  or  safety  standard,  the 
Secretary  is  required  to  make  a 
threshold  finding  that  a  place  of 
employment  is  unsafe  in  the  sense  that 
significant  risks  are  present  and  can  be 
eliminated  or  lessened  by  a  change  in 
practices"  (448  U.S.  642).  The  Court  also 
stated  "that  the  Act  does  limit  the 
Secretary's  power  to  require  the 
elimination  of  significant  risks"  (448  U.S. 
644). 

The  Court  in  the  Cotton  Dust  case, 
[American  Textile  Manufacturers 
Institute  v.  Donovan,  452  U.S.  490 
(1981)).  rejected  the  use  of  cost-benefit 
analysis  in  setting  OSHA  standards,  it 
reaffirmed  its  previous  position  in 
"benzene"  that  a  risk  assessment  is  not 
only  appropriate,  but  also  required  to 
identify  significant  health  risk  in 
workers  and  to  determine  if  a  proposed 
standard  will  achieve  a  reduction  in  that 
risk.  Although  the  Court  did  not  require 
OSHA  to  perform  a  quantitative  risk 
assessment  in  every  case,  the  Court 
implied,  and  OSHA  as  a  matter  of  policy 
agrees,  that  assessments  should  be  put 
into  quantitative  terms  to  the  extent 
possible. 

Quantifying  the  risk  associated  with 
exposure  to  bloodbome  diseases  such 
as  HBV  or  HIV  is  different  than 
quantifying  the  risk  associated  with 
exposure  to  toxic  chemicals,  the  risks 
that  OSHA  has  typically  quantified.  For 
most  of  these  chemicals,  response  is 
associated  with  cumulative  dose,  and 
workers  risk  chronic  health  effects  from 
long  term  exposure  to  airborne 
concentrations  of  the  chemical.  The 
response  associated  with  exposure  to 
bloodbome  pathogens  does  not  depend 
on  cumulative  dose  acquired  through 
years  of  exposure.  With  each  exposure, 
either  infection  occurs  or  it  does  not 
occur.  While  repeated  exposure 
increases  the  risk  of  infection,  each 
exposure  is  associated  with  a  unique 
risk  which  depends  upon  the  virulence 


of  the  pathogen,  the  size  of  the  deli\  ered 
dose,  the  route  of  exposure,  etc..  and  not 
upon  any  prior  exposure.  Thus,  in  the 
case  of  bloodbome  diseases,  it  is 
necessary  to  reduce  the  risk  of  exposure. 
The  use  of  a  vaccine  or  other 
prophylactic  treatment  against  a 
particular  viral  agent  will  further  reduce 
the  risk. 

HBV  is  the  only  bloodbome  pathogen 
for  which  there  are  sufficient  data  to 
quantify  the  risk  of  infection  from 
occupational  exposure  to  blood  and 
other  potentially  infectious  materials  for 
an  entire  population  of  workers.  A 
number  of  epidemiological  studit.s 
demonstrate  an  increased  prevalence  of 
HB  markers  in  the  blood  of  health  care 
workers  with  frequent  blood  exposure, 
and  a  brief  review  of  some  of  these 
studies  is  presented  below,  followed  by 
OSHA's  estimates  of  risk.  Finally, 
OSHA  presents  a  qualitative  risk 
assessment  for  infection  from 
occupational  exposure  to  HIV. 

(B)  Review  of  the  Epidemiology  of  HBV 
Infection  in  Health  Care  Workers 

Numerous  epidemiological  studies 
have  measured  the  prevalence  of  HBV 
infection  among  health  care  workers. 
These  studies  determined  what 
proportion  of  health  care  workers  had 
ever  been  infected  with  HBV  and 
measured  prevalence  as  the  proportion 
of  workers  with  any  serological  marker 
of  past  or  present  HBV  infection.  Most 
of  the  studies  relied  upon  the  voluntary 
cooperation  of  the  study  population,  so 
there  is  some  chance  for  bias  to  be 
intrcj  J'  ed  into  any  estimate  of  HBV 
prevalence.  Health  care  workers  w  ho 
know  they  are  infected  with  HBV  at  the 
time  of  study  or  who  know  they  are 
HBV  carriers  may  decline  to  participate 
in  a  study  which  they  may  feel  could 
jeopardize  their  careers.  This  would 
lead  to  an  underestimate  of  the 
prevalence  of  HBV  infection  among 
health  care  workers. 

Jovanovich  et  al  did  not  rely  upon 
voluntary  participation  in  their  study  of 
HBV  prevalence  among  workers  at  a 
1000-bed  community  hospital  in  Detroit 
(Ex.  4-14).  The  authors  reported  a  high 
prevalence  of  HBV  among  employees  in 
worksites  where  blood  and  other 
potentially  infectious  materials  are 
frequently  present.  All  new  employees 
were  screened  for  HBV  markers  at  the 
time  of  hire,  and  the  blood  tests  were 
repeated  every  six  months  thereafter  for 
all  employees  designated  as  being  at 
high  risk  for  HBV  infection.  In  the 
hemodialysis  unit,  these  tests  were 
repeated  monthly.  This  design  alloweJ 
investigators  to  determine  not  only  the 
HBV  prevalence  but  also  the  conversii  i 
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rate  to  HBV  seropcsitivity  per  100 
employee-years. 

Jovanovich  et  al  reported  the  highest 
prevalence  of  HBV  among  the 
emergency  room  staff  (27.9%).  followed 
by  the  operating  room  staff  (25.2%),  the 
hemodialysis  unit  staff  (17.2%).  the 
dental  staff  (15.4%).  and  the  staff  of  the 
intensive  care  unit  (12.7%).  The  authors 
did  not  state  what  proportions  of  the 
study  subjects  were  in  specific 
occupations  (e.g.  physicians,  nurses, 
etc.).  The  emergency  room  staff 
experienced  the  highest  rate  of 
conversion  to  HBV  seropositivity  with  a 
conversion  rate  of  11.7  per  100 
employee-years. 

Like  Jovanovich  et  al.  Dienstag  and 
Ryan  found  the  highest  prevalence  of 
serological  markers  for  HBV  among  the 
emergency  room  staff,  (specifically 
nurses),  in  a  study  of  workers  at  an  1100 
bed  urban  teaching  hospital  in  Boston 
(Ex.  4-13).  This  study  relied  upon 


voluntary  participation,  and  of  830  staff 
at  the  hospital,  624  or  75%  agreed  to 
participate.  Among  workers  with 
frequent  blood  contact,  the  prevalence 
of  HBV  serological  markers  was  21.2% 
versus  8.6%  for  workers  with  occasional, 
rare,  or  no  blood  contact  (p<.001).  The 
highest  rates  of  seropositivity  were 
found  among  emergency  room  nurses, 
pathology  staff,  blood  bank  staff, 
laboratory  technicians,  intravenous 
teams,  and  surgical  house  officers.  The 
prevalence  of  HBV  serological  markers 
was  30%  among  emergency  room  nurses 
and  was  in  excess  of  15%  in  each  of  the 
other  groups.  Workers  with  less  frequent 
blood  contact  had  HBV  serological 
markers  at  rates  between  5%  and  10%. 
Four  of  thirty-two  administrators.  (16%). 
were  found  to  have  serological  markers 
of  HBV  infection,  but  the  authors  stated 
that  the  high  observed  prevalence 
among  this  group  may  have  been  related 
to  the  inclusion  of  two  persons  known  to 


be  members  of  a  high  risk  group.  All  of 
these  groups  were  compared  to  a 
population  of  462  volunteer  blood 
donors,  which  had  a  5%  prevalence  of 
HBV. 

Neither  frequency  of  patient  contact 
nor  socioeconomic  status  (SES)  as 
measured  by  years  of  education  were 
found  to  be  associated  with  the 
prevalence  of  HBV  serological  markers. 
SES  is  often  associated  with  prevalence 
of  HBV  infection  but  not  among  this 
cohort.  Indeed,  as  demonstrated  in 
Table  A.  among  workers  with  a 
comparable  level  of  education, 
frequency  of  blood  contact  was 
statistically  significantly  associated 
with  HBV  prevalence.  Prevalence 
increased  with  age  for  all  employees 
regardless  of  degree  of  blood  contact, 
but  prevalence  was  observed  to 
increase  with  years  in  occupation  only 
for  workers  with  frequent  blood  contact. 


TABI£  a.— CORREl>TION  BETWEEN  FREQUENCY  OF  BlOOD  CONTACT  AND  HBV  PREVALENCE  IN  HOSPITAL  WORKERS  WITH  UNIFORM 

Socioeconomic  Status  Measured  by  Years  of  Education  • 


Personnel 


Exposure  to  blood 


Number 
Witt)  HBV 
markers 
(percent) 


Odds 
ratio 


Chl-square 
(p-value) 


PhysJCiaris  * . 
Nurses ' 


Frequent.. 
Infrequent 
Frequent.. 
Infrequent 


81 

89 

104 

126 


17(21) 

7(6) 

22  (21) 

11  (9) 


3.11 


2.80 


602 
(P<.02) 

7.16 
(P<.01) 


*  Data  from  Table  2  of  Dienstag  and  Ryan  (Ex.  4-13) 

'  Median  level  of  education  for  ttie  physicians  was  20  years. 

'  Median  level  of  education  for  tt>e  nurses  was  1 7  years. 


Patlison  et  al.  reported  similar 
findings  of  the  relationship  between 
frequency  of  blood  contact  and  the 
prevalence  of  HBV  in  an  earlier  study 
conducted  between  1972  and  1974  at  a 
495  bed  urban  hospital  in  Arizona  (Ex. 
6-63).  The  study  population  was 
selected  from  consecutive  employees 
undergoing  yearly  physical  examination 
on  the  anniversary  of  their  initial 
employment  examination.  Except  for 
physicians,  study  participants  had  been 
affiliated  with  the  hospital  for  at  least 
two  years.  Over  99%  of  the  eligible 
employees  who  represented  40%  of  all 
hospital  personnel  participated  in  the 
study. 


The  overall  prevalence  of  HBV 
serological  markers  was  14.4%.  No 
association  was  observed  between 
frequency  of  patient  contact  and 
prevalence  of  HBV,  but  the  association 
between  frequency  of  blood  contact  and 
prevalence  of  HBV  was  statistically 
significant  (p<.05).  Among  workers 
with  frequent  blood  contact,  the 
seroprevalence  of  HBV  markers  was 
18.9%:  for  workers  with  occasional 
blood  contact,  it  was  13.4%;  and  for 
workers  with  no  blood  contact,  it  was 
11.4%.  Socioeconomic  status,  as 
measured  by  the  HoUingshcad  Index 
derived  from  educational  level  attained 
and  category  of  employment  (highest 


socioeconomic  level  corresponding  to 
Hollingshead  Index  1;  lowest 
socioeconomic  level  corresponding  to 
Hollingshead  Index  5),  was  statistically 
significantly  associated  with  HBV 
prevalence  but  only  when  categories  1 
through  4  were  combined  and  compared 
to  category  5.  Among  workers  with 
similar  Hollingshead  indicies  (i.e. 
controlling  for  socioeconomic  status), 
workers  with  frequent  or  occasional 
blood  contact  were  twice  as  likely  to 
have  serological  markers  for  HBV  as 
were  workers  with  no  blood  contact. 
This  is  demonstrated  in  Table  B. 


Table  B.—  Correlation  Between  Frequency  of  Blood  Contact  and  HBV  Prevalence  in  Hospital  Workers  With  Similar 

Socioeconomic  Status  Measured  by  the  Hollingshead  Index  ' 


Hollingshead  Index  • 

Exposure  to  Blood ' 

N 

Number 
with  HBV 
markers 
(percent) 

1 
Odds 
ratio 

Chl-square 
(p-value) 

1  and  2 

Freq/Oec 

136 
31 

18  (13.2) 
2  (6.51 

2.21 

1.09 

Never      

(P<  25) 

3  and  4 

Fraq/Occ 

125  '20  (16.0) 

1.97 

2.56 
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Table  B.—  Correlation  Between  Frequency  of  Blood  Contact  and  HBV  Prevalence  in  hospital  Workers  With  Simiu^.r 
Socioeconomic  Status  Measured  by  the  Hollingshead  Index  •—Continued 


Hollingshead  Index  * 


Exposure  to  Blood ' 


Number 
with  HBV 

markers 
(percent) 


Odds 
rauo 


Ch< -square 
(p-value) 


5 

Total.. 


fMever 

Freq/Occ. 

Never 

Freq/Occ. 


102  I  9  (8  8) 

41    13  (31  7) 

78  Ir2(15  4) 

302   51  (16.9) 

Never ., |  211    23  (10.9) 


2.55 


(p<  10) 

4  34 

!    (p<05) 

1.66  3.57 
(p<  10) 


•  Data  from  Table  3  of  Pattison  et  al.  (Ex.  6-65). 

"  The  Hollingshead  Index  is  a  measure  of  socioeconomic  status  derived  from  educational  level  attained  and  category  of  employment  The  fugliest  socioeconomic 
level  corresponds  to  Hollingshead  Index  1;  the  k>west  socioeconomic  level  corresponds  to  Hollingshead  Index  5. 
'  Paftison  categorized  blood  exposure  as  frequent  or  occasionai  (Freq/Occ)  versus  never. 


In  a  more  recent  study  by  Hadler  et  al. 
frequency  of  blood  contact  but  not 
frequency  of  patient  contact  was  again 
shown  to  be  strongly  related  to  HBV 
prevalence  (Ex.  4-16).  Of  all  employees 
at  three  urban  teaching  hospitals  and 
two  midwest  community  hospitals,  5,697 
(36%)  participated  in  this  study. 
Serological  markers  of  past  or  present 
HBV  infection  were  found  in  14.2%  of 
the  study  population.  For  workers  with 
frequent  blood  contact,  the  prevalence 
of  HBV  markers  increased  with  duration 
in  occupation  at  a  rate  of  1.05  infection 
per  100  person-years  (R  =  .95;  p<.01), 
and  for  workers  with  occasional  blood 
contact,  the  prevalence  increased  at  a 
rate  of  .71  infections  per  100  person- 
years  (R=.85;  p<.05).  Among  workers 
with  no  blood  contact.  HBV  prevalence 
was  constant  over  duration  of 
employment. 

Hadler  et  al.  also  found  that  frequency 
of  needle  accidents  was  related  to  HBV 
prevalence.  Among  workers  with 
frequent  or  occasional  needle  accidents, 
HBV  prevalence  increased  with  duration 
in  occupation  at  a  rate  of  .80  infections 
per  100  person-years,  and  among 
workers  with  rare  needle  accidents, 
prevalence  increased  at  a  rate  of  .72 
infections  per  100  person-years.  Among 
workers  who  reported  no  needle 
accidents,  the  increase  in  HBV 
prevalence  with  duration  in  occupation 
was  much  lower  (.24  infections  per  100 
person-years).  When  subjects  were 
stratified  into  groups  by  degree  of  blood 
contact,  frequency  of  needle  contact 
was  positively  associated  with  HBV 
infection  rates  only  in  persons  with 
frequent  blood  contact  and  not  in 
persons  having  occasional  or  no  blood 
contact. 

Ncfdissticks  and  cuts  with  sharp 
objects  are  by  no  means  the  only  way 
workers  with  exposure  to  blood  or  other 
potentially  infectious  materials  can  be 
exposed  to  the  HB  virus.  In  a  study  of 
the  transmission  of  HBV  in  clinical 
laboratory  areas,  Lauer  et  al.  found  that 
26  of  76  (34%)  environmental  surfaces 


sampled  were  positive  for  HBsAg  (Ex.  6- 
56).  Samples  were  taken  in  a  dialysis 
room  specifically  used  for  patients  who 
had  HBV  infections  at  the  time  of 
dialysis.  In  addition,  samples  were 
collected  in  the  clinical  laboratory 
where  tests  were  done  on  blood  samples 
drawn  from  HBV-infected  dialysis 
patients. 

The  HB  surface  antigen  was  found  on 
the  outside  of  6  of  11  (55%)  of  the 
sampled  blood-specimen  containers  and 
4  of  9  (44%)  of  the  sampled  serum- 
specimen  containers.  The  gloves  and 
bare  hands  of  personnel  who  had 
contact  with  the  blood-  and  serum- 
specimen  containers  were  also  sampled, 
and  two  of  the  three  samples  taken, 
including  one  from  a  bare  hand,  were 
positive  for  HBsAg.  Other  contaminated 
surfaces  included  the  handle  portion  of 
pipetting  aids,  marking  devices,  and  an 
assay  instrument  for  complete 
determination  of  blood  cell  counts.  The 
authors  stated  that  their  data  "indicate 
that  transmission  of  HBV  in  the  clinical 
laboratory  is  subtle  and  mainly  via  hand 
contact  with  contaminated  items  during 
the  various  steps  of  blood  processing. 
These  data  support  the  conoept  that  the 
portal  of  entry  of  HBV  is  through 
inapparent  breaks  in  skin  and  mucous 
membranes." 

(C)  Quantitative  Assessment  of  HBV 
Risk 

OSHA's  quantitative  risk  assessment 
focuses  on  HBV  infection  in  healthcare 
workers  because  healthcare  workers 
with  frequent  exposure  to  blood  or  other 
potentially  infectious  materials 
constitute  the  only  occupational  group 
with  such  exposure  for  which  OSHA  has 
sufficient  data  to  estimate  the 
occupational  risk  of  HBV  infection. 
OSHA  believes,  however,  that  it  is  the 
exposure  to  blood  and  other  potentially 
infectious  materials  that  places  these 
workers  at  risk  for  HBV  and  not  some 
other  factor  unique  to  health  care 
workers.  This  conclusion  is  borne  out  by 
the  epidemiological  studies  reviewed  in 


the  previous  section.  Therefore,  for  this 
risk  assessment.  OSHA  will  use  the  data 
available  for  health  care  workers  with 
frequent  exposure  to  blood  or  other 
potentially  infectious  materials  to 
predict  the  HBV  infection  risk  to  any 
worker  with  frequent  occupational 
exposure  to  blood  or  other  potentially 
infectious  materials. 

Estimates  of  the  incidence  of  HBV 
infection  in  the  U.S.  population  in 
general  and  among  health  care  workers 
in  particular  come  from  the  Hepatitis 
Branch  of  the  Center  for  Infectious 
Disease  of  the  U.S.  Public  Health 
Service's  Centers  for  Disease  Control 
(CDC).  There  are  two  systems  for 
collecting  information  on  hepatitis:  the 
CDC  National  Morbidity  Reporting 
System  and  the  Viral  Hepatitis 
Surveillance  Program  (VHSP).  The 
National  Morbidity  Reporting  System 
collects  data  on  the  number  and  type  of 
hepatitis  infections  as  well  as  the 
patients'  ages  in  reported  cases.  The 
VHSP  collects  serological  and 
epidemiological  data  pertaining  to  risk 
factors  for  the  disease  (Ex.  6-217).  Based 
on  data  from  these  systems,  the  CDC 
estimates  that  there  are  over  300.000 
HBV  infections  each  year  in  the  U.S. 
(Ex.  6-176).  Only  a  fraction  of  all 
infections  are  actually  reported  to  the 
CDC  because  most  infections  produce 
no  symptoms  and  people  are  unaware 
that  they  are  sick.  Furthermore,  even 
when  people  become  ill  enough  to  seek 
medical  help,  the  disease  is  not  always 
correctly  diagnosed  or  faithfully 
reported.  For  its  risk  assessment,  OSHA 
will  assume  that  exactly  300,000  HBV 
infections  occur  each  year,  but  the 
reader  should  bear  in  mind  that  CDC 
estimates  the  number  to  be  higher  (Ex. 
6-176). 

It  is  estimated  that  there  are 
approximately  5.3  million  health  care 
workers  who  have  frequent  contact  with 
blood  or  other  potentially  infectious 
materials  putting  them  at  high  risk  for 
bloodbome  diseases  incladins  HBV  (Ex. 
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G-13).  This  estimate  includes  staff  at 
institutions  for  the  developmcntally 
disabled. 

A  portion  of  the  5.3  million  workers 
with  frequent  blood  contact  or  exposure 
(o  other  potentially  infectious  materials 
are  not  at  risk  for  HBV  infection.  CDC 
estimates  that  between  15%  and  30%  of 
these  workers  (795.000  to  1,590.000)  have 
already  been  infected  with  HBV  and  are 
now  immune  to  further  infection  (Ex.  6- 
199).  In  addition,  it  is  estimated  that 
approximately  1.2  million  health  care 
workers  have  received  the  plasma- 
derived  tIB  vaccine  since  its 
introduction  in  1982.  CDC  reports  that 
1.4  million  persons  have  completed  the 
three-dose  series  of  vaccine  injections. 
Although  no  precise  figures  are 
available,  it  is  estimated  that  over  85% 
of  the  distributed  vaccine  has  gone  to 
health  care  workers  with  frequent  blood 
contact,  staff  and  clients  of  institutions 
for  the  developmentally  disabled,  and 
staff  and  patients  in  hemodialysis  units 
(F.X.  6-176).  The  vaccine  has  been 
demonstrated  to  provide  protective 
antibody  levels  in  over  90%  of  healthy 
adults  who  have  received  the  series  (Ex. 
6-385],  so  OSHA  estimated  that 
1.080,000  workers.  (1,200.000  >^  .9)  are 
immune  to  HBV  from  vaccination.  These 
factors,  prior  infection  and  vaccination, 
remove  between  1.875.000  and  2.670,000 
from  the  pool  of  5.3  million  health  care 
workers  with  frequent  exposure  to  blood 
or  other  potentially  infectious  materials, 
leaving  between  2,630,000  and  3,425,000 
workers  at  risk  for  HBV  infection. 


Of  the  300.000  HBV  infections  each 
year.  CDC  estimates  that  6%  or  18.000 
occur  in  all  health  care  workers.  Two- 
thirds  of  these  18.000  cases,  or  12.000 
cases,  are  believed  to  occur  in  health 
care  workers  who  have  frequent 
exposure  to  blood  or  other  potentially 
infectious  materials  (Ex.  6-392).  If 
between  2.630.000  and  3,425,000  workers 
are  exposed,  then  the  annual  HBV 
infection  rate  for  these  workers  is 
between  4.89  and  6.63  per  1000  exposed 
workers. 

Clearly  it  is  possible  for  workers  with 
frequent  blood  exposure  to  become 
infected  with  HBV  by  means  other  than 
occupational  exposure.  Over  50%  of  all 
cases  reported  in  1985  had  no  known 
risk  factors  (Ex.  6-217).  The  risk 
attributable  to  occupational  exposure  is 
the  difference  between  the  risk  faced  by 
exposed  workers  and  the  background 
risk  faced  by  the  general  population. 
Thus,  to  determine  whether  workers 
exposed  to  blood  and  other  potentially 
infectious  materials  face  a  significant 
risk  of  infection  due  to  their 
occupational  exposure,  OSHA  has 
estimated  the  background  risk  of  HBV 
infection. 

The  vast  majority  of  the  300,000 
infections  that  occur  each  year  in  the 
U.S.  are  in  young  adults.  In  1985,  for 
example.  70%  of  all  reported  cases  of 
acute  infection  occurred  in  the  20  to  39 
year  old  age  group.  In  contrast,  only 
1.4%  of  the  reported  cases  of  acute 
infection  occurred  in  children  under  15 
years  of  age  (Ex.  6-217).  Because  of  the 


low  incidence  of  HBV  infection  in 
children,  OSHA  has  assumed  for  this 
risk  assessment  that  infections  occur 
only  in  adults  in  order  to  arrive  at  an 
estimate  of  the  HBV  infection  rate  in  the 
adult  population.  While  this  assumption 
may  lead  to  an  overestimate  of  the 
infection  rale,  any  bias  will  be  offset  to 
some  degree  by  the  assumption  that 
exactly  300.000  HBV  infections  occur 
each  year,  which  is  probably  an 
underestimate. 

There  are  approximately  180  million 
adults  in  the  U.S.  (Ex.  6-389:  in  1985. 
there  were  186,778.000  residents  in  the 
U.S.  15  years  of  age  or  older).  Of  these, 
it  is  estimated  that  4.8%  (approximately 
8.6  million)  are  immune  because  they 
have  already  had  the  disease  (Ex.  6- 
390).  In  addition,  we  will  assume  that  all 
of  the  1.4  million  persons  who  have 
received  the  HB  vaccine  are  adults  and 
that  90%  of  them  (1,300.000)  are  immune. 
Therefore,  of  the  180  million  adults  in 
the  U.S.,  approximately  170  million  are 
at  risk  of  HBV  infection.  Given  that 
there  are  300,000  cases  of  infection  each 
year,  the  annual  infection  rate  is  1.76 
infections  per  1000  adults.  This 
estimated  infection  rate  for  the  entire 
adult  population  constitutes  the 
background  risk  for  HBV.  In  other 
words,  OSHA  estimates  that  the 
probability  that  an  adult  in  the  U.S.  will 
be  infected  with  HBV  this  year  is  .00176. 
Estimates  of  the  populations  at  risk  and 
their  HBV  infection  rates  are  given  in 
Table  C. 


Table  C— Estimate  of  Popui^tions  at  Risk  for  HBV  Infection 


U.S.  adults 

High  nsk  healtl>  care 
workers 

Number  in  popolation 

180.000.000 

48 

'8.600,000 

1,400.000 

0.1 

"1,300.000 

170.100.000 

176 

5.300.000 

P^tcenl  immune  • 

15-3C 

Nomfcef  Immune 

795.000-1.590.000 

Nurrb«f  vaccinated 

1.200.000 

Pefcent  vaccinated 

226 

Numisef  Immure  from  vaccination' 

1.080.000 

Numtier  at  nsk „ ,„...„„.„ „ 

2.630.000-3.425.000 

Annual  HBV  infection  rate  per  1000 

350-4  56 

•  Peicent  Immune  Is  ttie  proportion  of  ttie  population  winch  has  already  t)een  infected  with  the  HB  virus.  Previous  intection  confers  life-long  immunity. 

»  This  number  has  be  rounded  to  the  nearest  huridred-thousand. 

'  This  assumes  that  vaccination  confers  immunity  on  90°«  of  those  that  receive  it. 


OSIlA's  estimate  of  the  background 
risk  of  HBV  infection  is  probably  much 
higher  than  the  actual  risk  faced  by  most 
adults.  Certain  behaviors  are  known  to 
substantially  increase  the  risk  of  HBV 
infection,  but  not  all  adults  engage  in 
these  behaviors  with  equal  probability. 
For  example,  a  recent  General  Social 
Survey  conducted  in  early  1988  recorded 
homosexual  activity  among  3.2%  of  504 
sexually  active  men  in  the  previous  12 
months  (Ex.  6-342).  yet  the  proportion  of 


HBV  cases  associated  with  homosexual 
activity  in  1987  in  the  CDC's  sentinal 
county  study  was  9%,  nearly  three  times 
as  large  (Ex.  6-321).  Intravenous  drug 
users,  who  accounted  for  28%  of  the 
HBV  cases  in  1987  in  the  same  CDC 
study,  are  another  group  which  are 
disproportionately  represented  in  the 
number  of  HBV  cases  as  compared  to 
their  number  in  the  adult  population. 
Removing  the  HBV  cases  associated 
with  male  homosexual  activity  and  IV 


drug  use  from  the  annual  number  of 
cases  and  removing  adult  men  who 
engage  in  homosexual  activity  and  IV 
drug  users  from  the  population  at  risk 
would  substantially  reduce  OSHAs 
estimate  of  the  background  risk  of 
infection  because  a  greater  proportion  ot 
cases  would  be  removed  from  the 
number  of  HBV  cases  (i.e.  the 
numerator)  than  the  proportion  of 
people  removed  from  the  population  at 
risk  (i.e.  the  denomipator).  This 
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approach  would  be  reasonable  because 
males  represent  only  25%  of  all 
healthcare  workers,  as  opposed  to  48% 
of  the  general  population,  and  IV  drug 
users  most  likely  are  underrepresented 
among  the  healthcare  worker 
population. 

Unfortunately,  there  are  no  reliable 
estimates  of  the  number  of  people 
engaging  in  high  risk  behaviors  such  as 
homosexual  activity  or  IV  drug  use. 
Therefore,  OSHA  must  rely  on  its 
estimate  of  1.76  HBV  infections  per  1000 
adults  as  its  estimate  of  the  background 
risk  aware  that  the  true  risk  for  most 
adults  in  the  U.S.,  and  therefore  the 
background  risk  for  healthcare  workers, 
is  probably  much  lower. 

As  outlined  in  the  discussion  of  the 
health  effects  of  HBV,  there  are  a 
number  of  possible  outcomes  following 
infection.  Between  two  thirds  and  three 
fourths  of  all  infections  result  in  either 
no  symptoms  of  infection  or  a  relatively 
mild  flu-like  illness.  Between  one 
quarter  and  one  third  of  the  infections, 
however,  take  a  much  more  severe 
clinical  course.  As  noted  above,  the 
symptoms  include  jaundice,  dark  urine, 
extreme  fatigue,  anorexia,  nausea, 
abdominal  pain,  and  sometimes  joint 
pain,  rash,  and  fever.  Hospitalization  is 
required  in  about  20%  of  these  cases.  For 
its  risk  assessment.  OSHA  will  use  the 
lower  estimate  of  25%  as  the  proportion 
of  HBV  infections  which  take  a  more 
severe  clinical  course. 

CDC  estimates  that  2.2%  of  HBV 
infections  lead  to  death.  Death  from 
fulminant  hepatitis  occurs  in  0.125%  of 
cases.  Death  from  cirrhosis  of  the  liver  is 
estimated  to  occur  in  1.7%  of  cases,  and 
death  from  primary  hepatocellular 
carcinoma  is  estimated  to  occur  in  0.4% 
of  cases  (Ex  6-392). 

Between  5%  and  10%  of  individuals 
infected  with  HBV  become  chronic 
carriers  of  the  virus.  These  individuals 
represent  a  pool  from  which  the  disease 
may  spread.  About  25%  of  the  chronic 
carriers  suffer  from  chronic  active 
hepatitis  (Ex  6-392). 

The  estimated  numbers  of  infections 
that  result  in  any  of  these  outcomes 
each  year  in  both  the  adult  population 
and  in  the  population  of  high  risk  health 
care  workers  is  presented  in  Table  D. 
Recall  that  among  the  adult  population, 
approximately  170  million  persons  are 
estimated  to  be  at  risk  for  HBV  and 
among  health  care  workers  with 
frequent  exposure  to  blood  or  other 
potentially  infectious  materials,  there 
are  between  2,630,000  and  3,425,000 
workers  estimated  to  be  at  risk  for  HBV 
infection.  Using  the  numbers  in  Table  D 
and  these  population  estimates,  the 
annual  risk  of  HBV  infection  for  the 
adult  population  and  for  any  worker 


with  frequent  occupational  exposure  to 
blood  or  other  potentially  infectious 
materials  have  been  calculated  and  are 
presented  as  rates  per  1000  in  Table  E. 

Table  D.— Estimates  of  the  Num- 
ber OF  HBV  Infections  and  Out- 
comes IN  the  U.S.  Adult  Popula- 
tion AND  among  Health  Care 
Workers  Exposed  to  Blood  and 
Other  Potentially  Infectious 
Material  ■ 


HBV  Infections 

Clinical  Illness 

(25%) 

Hospitalized  (5%).... 
HBV  Garner  (5%  to 

10%) 

Chronic  HB  (25% 

Carriers) 

Fulminant  Death 

(.125%) 

Death— Cirrhosis 

(17%) 

Death— PHC  " 

(0  4%) 

All  Deaths 

(2.225%) 


US  adults 


300,000 

75.000 
15,000 

15,000-30,000 

3750-7500 

375 

5100 

1200 

6675 


Health 

care 

worlters 


12000 

3000 
600 

600-1200 

150-300 

15 

204 

48 

267 


•  Data  from  Ex.  6-392. 

'  Pnmary  hepatocellular  carcinoma. 

Table  E.— Estimates  of  the  Annu- 
al Risk  HBV  Infection  and  its 
Outcomes  in  the  U.S.  Adult  Pop- 
ulation AND  AMONG  WORKERS  EX- 
POSED TO  Blood  and  Other  Po- 
tentially Infectious  Material* 


HBV  Infections 

Clinical  Illness  (25%).. 

Hospitalized  (5%) 

HBV  Carrier  (5%  to 

10%) 

Chronic  HB  (25% 

Carriers) 

Fulminant  Death 

(.125%) 

Death— Orrhosis 

(17%) 

Death— PHC  "(0.4%). 
All  Deaths  (2.225%)... 


U.S.  adults 


1.76 
0.44 
0.09 

0.09-0.18 

0.02-0.04 

0.002 

0.03 

0.007 

0.04 


Exposed 
workers  '  ' 


3.50-4.56 
088-1.14 
0.18-0.23 

0.18-0.46 

0.04-0.11 

0.004-0.006 

0.06-O08 

0.014-0.018 

0.08-0.10 


•  Risks  are  expressed  as  the  number  of  events  per 
1000  at  risk. 

'  Exposed  workers  are  workers  with  occupational 
exposure  to  blood  and  otfier  potentially  infectious 
matenals. 

'  Risks  for  exposed  workers  are  estimated  assum- 
ing 15%  and  30%  of  the  workers  had  a  previous 
infection  and  are  thus  Immune. 

"  Pnmary  hepatocellular  carcinoma. 

Table  F  presents  the  risk  attributable 
to  occupational  exposure  for  HBV 
infection  and  its  outcomes  per  1000 
exposed  workers.  The  annual  risk 
attributable  to  occupational  exposure  is 


simply  the  difference  between  the 
annual  risk  faced  by  exposed  workers 
and  the  annual  risk  faced  by  the  adult 
population,  both  given  in  Table  E. 
Because  section  (6)(b)(5)  of  the  OSH  Act 
states  that  no  employee  shall  suffer 
"material  impairment  of  health  or 
functional  capacity  even  if  such  an 
employee  has  regular  exposure  to  the 
hazard  dealt  with  *  *  *  for  the  period  of 
his  working  life."  OSHA  has  converted 
the  attributable  annual  risk  into  an 
attributable  lifetime  risk  on  the 
assumption  that  the  a  worker  is 
employed  in  his  or  her  occupation  for  45 
years. 

Table  F.— HBV  Risk  Attributable 
TO  Occupational  Exposure  for 
Workers  •  Exposed  to  Blood  or 
Other  Potentially  Infectious 
Materials 


Annual  nsk  ' 


Lifeti?Te 

occupational 

nsk"  < 


HBV  Infections 

1.74-2  80 

75.38-118  54 

Clinical  Illness 

0  44-0  70 

19  61-31  C2 

Hospitalized 

009-014 

4  04 -€28 

HBV  Carrier 

0.09-0  28 

404-1252 

ChrontcHB 

0  02-0  07 

0.90-315 

Fulminam  Death 

0.002-0  004 

0  09-0  18 

Death— Orrtxj  SIS 

003-0.05 

135-2  25 

Death— PHC* 

0  007-0  011 

0  31-0  49 

All  Deaths 

0  04-0.06  - 

1  80-270 

■  Risks  are  expressed  as  ttie  numtier  of  events  per 
1000  at  nsk. 

'  Risks  for  exposed  workers  are  estimated  assum- 
ing 15%  and  30%  of  ttie  workers  had  a  prevous 
infection  and  are  thus  immune 

'  Assumes  45  years  of  occupational  exposure  and 
is  calculated  as  1-[(1-P)*^].  where  p  is  the  annual 
nsk. 

"  Pnmary  hepatocellular  caronoma 

Table  F  shows  that  for  every  1000 
workers  with  frequent  exposure  to  blood 
or  other  potentially  infectious  materials, 
between  75  and  119  will  become 
infected  with  HBV  over  the  course  of 
their  working  lifetime  because  of 
occupational  exposure  to  the  virus.  Of 
these.  20  to  31  will  suffer  clinical  illness 
and  4  to  6  will  need  hospitalization. 
Between  4  and  13  of  these  workers  will 
become  chronic  carriers,  and  1  to  3  of 
them  will  suffer  from  chronic  hepatitis. 
HBV  infection  from  occupational 
exposure  will  lead  to  the  death  of  2  to  3 
of  these  1000  exposed  workers. 

OSHA's  estimate  of  the  risk  of  HBV 
infection  attributable  to  occupational 
exposure  for  workers  with  frequent 
exposure  to  blood  or  other  potentially 
infectious  materials  is  most  likely  an 
underestimate  of  the  true  risk.  As  noted 
above,  the  true  risk  of  HBV  infection 
among  the  majority  of  U.S.  adults  is 
probably  much  lower  than  OSHA's 
estimate  of  the  background  risk  since 
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the  majority  of  adults  do  not  engage  in 
the  high  risk  behaviors  associated  with 
a  large  proportion  of  HBV  infections.  By 
overestimating  the  background  risk, 
OSHA  has  probably  underestimated  the 
risk  attributable  to  occupational 
exposure.  Nonetheless,  OSHA's 
calculations  show  that  exposed  workers 
are  at  an  increased  risk  of  infection, 
clinical  illnesses,  hospitalization, 
chronic  hepatitis,  and  death  over  the 
course  of  their  working  lifetime.  In 
addition,  these  workers  are  at  an 
increased  risk  of  becoming  HBV  carriers 
and  of  transmitting  the  infection 
sexually  and  perinatally. 

Since  1982,  a  plasma-derived  HB 
vaccine  has  been  available.  In  July  of 
1906,  a  new  genetically  engineered  HB 
vaccine  was  licensed  by  the  U.S.  Food 
and  Dnig  Administration.  When  given  in 
the  recommended  three  dose  series,  the 
new  vaccine  has  been  found  to  induce 
protective  antibodies  in  over  95%  of 
healthy  adults  20-39  years  of  age,  but 
like  the  plasma-derived  vaccine,  the 
new  vaccine  induced  a  somewhat  lower 
•■ntibody  response  in  older  adults  (Ex.  6- 
176).  Assuming  that  both  vaccines  are 
90%  effective  in  preventing  HBV 
infection,  OSHA  believes  that 
administration  of  either  vaccine  will 
lead  to  a  significant  reduction  in  the 
HBV  infection  risk  faced  by  workers 
with  frequent  exposure  to  blood  or  other 
potentially  infectious  materials. 

OSHA's  Office  of  Regulatory  Analysis 
estimates  that  there  are  5.3  million 
workers  with  frequent  exposure  to  blood 
or  other  potentially  infectious  materials 
who  would  be  covered  by  this  standard 
(see  Section  VII  of  this  preamble). 
Approximately  4.7  million  of  these 
exposed  workers  are  employed  in  the 
health  care  field.  (OSHA  estimates  that 
there  are  approximately  600,000  health 
care  workers  who  would  not  be  covered 
by  this  standard).  Approximately 
600.000  of  these  5.3  million  exposed 
workers  are  employed  in  fields  other 
than  healthcare.  If  it  is  assumed  that 
23%  of  the  4.7  million  health  care 
workers  have  been  vaccinated 
(1.081.000)  and  that  between  15%  and 
30%  healthcare  workers  are  immune  to 
HBV  because  of  previous  HBV  infection 
(705.000  to  1.410.000),  then  there  are 
between  2.209,000  and  2.914.000  health 
care  workers  who  are  both  at  risk  for 
HBV  and  would  be  covered  by  this 
standard.  The  10%  of  vaccinated 
workrrs  on  whom  immunity  was  not 
conf'jrred  would  most  likely  not 
participate  in  a  vaccination  program 
because  they  would  not  know  they  were 
not  immune. 

There  are  no  estimates  of  the  number 
of  other  exposed  workers  (i.e.  those  not 


employed  in  the  health  care  field)  who 
have  been  vaccinated  or  are  immune  to 
HBV  from  prior  infection.  Because  85% 
of  all  people  vaccinated  have  been  in 
the  health  care  field,  it  is  reasonable  to 
assume  that  this  group  of  nonhealthcare 
workers  has  been  vaccinated  at  a  rate 
more  like  the  entire  adult  population 
(.1%)  than  like  the  population  of  exposed 
health  care  workers.  Because  these 
workers  have  frequent  exposure  to 
blood  or  other  potentially  infectious 
materials,  however,  it  is  reasonable  to 
assume  that  like  the  health  care 
workers,  between  15%  and  30%  are 
immune  to  HBV  because  of  previous 
HBV  infection.  If  it  is  assumed  that  0.1% 
of  the  600.000  other  workers  have  been 
vaccinated  (660)  and  that  between  15% 
and  30%  are  immune  to  HBV  because  of 
previous  HBV  infection  (90.000  to 
180.000),  then  there  are  between  419,340 
and  509,340  other  workers  who  are  both 
at  risk  for  HBV  and  would  be  covered 
by  this  standard. 

In  total.  OSHA  estimates  that 
between  2,628.340  and  3.423,340  workers 
with  frequent  exposure  to  blood  or  other 
potentially  infectious  materials  are  at 
risk  for  HBV.  If  all  of  these  workers 
were  vaccinated  with  a  90%  effective 
HBV  vaccine,  then  over  a  45  year 
working  lifetime.  OSHA  estimates  that 
between  232.000  and  280,000  HBV 
infections  would  be  prevented,  between 
60,000  and  73,000  cases  of  clinical  illness 
would  be  prevented,  and  between  5500 
and  6400  deaths  would  be  prevented. 
The  numbers  of  HBV  infections  and 
their  outcomes  which  would  be 
prevented  by  this  provision  are 
presented  in  Table  G. 

Table  G.— HBV  Infections  and  Out- 
comes Prevented  In  Workers  With 
Lifetime  Occupational  Exposure  to 
Blood  and  Other  Potentially  Infec- 
tious Material  After  Administra- 
tion OF  HB  Vaccine  With  90%  Effi- 
cacy » 


Number 
prevented » 


HBV  Infections ... 

Clinical  illness 

Hospitalized 

HBV  carrier 

Chronic  HB 

Fulminant  death . 
Death — cirrhosis. 
Death— PHC  « .... 
All  deaths 


232,24&-280.407 

60.419-73.378 

12,447-14,855 

'  12,447-29.616 

»  2.773-7.451 

277-426 

4,159-5,322 

955-1,159 

5,546-6,387 


■  Numtiers  calculated  assuming  that  vaccine  is 
given  to  all  workers  with  frequent  exposure  to  blood 
and  other  potentially  infectious  materials  who  are 
covered  by  this  standard  and  who  have  not  been 
vaccinated  or  had  a  prior  HBV  infection.  The  popula- 
tion at  risk  IS  estimated  to  be  between  2.628.340 
and  3,423,3'tO.  Numbers  are  calculated  by  applying 
90%  of  the  lifetime  HBV  nsK  attributable  to  occupa- 


tional exposure  given  in  Table  F  to  the  estimates  of 
the  population  at  risk.  See  text  for  details. 

^  Risks  for  all  exposed  workers  are  estimated 
assuming  15%  and  30%  had  a  previous  infection 
and  are  thus  immune. 

'  Smaller  number  assumes  that  30%  of  the  work- 
ers are  immune  due  to  prior  infection  and  5%  of  the 
workers  Infected  will  become  HBV  carriers.  Larger 
number  assumes  that  15%  of  the  workers  are 
immune  due  to  prior  infection  and  10%  of  the 
workers  infected  will  tjecome  HBV  carriers. 

*  Primary  tiepatocellular  carcinoma. 

Table  H  presents  the  lifetime  risk  of 
HBV  infection  and  its  outcomes 
attributable  to  occupational  exposure 
after  administration  of  a  90%  efficacious 
HB  vaccine.  The  numbers  show  that 
even  with  a  vaccine  which  is  90% 
effective,  there  remains  an  increased 
risk  of  HBV  infection  to  workers  with 
occupational  exposure  to  blood  and 
other  potentially  infectious  materials. 
Table  H  shows  that  after  vaccination, 
the  lifetime  risk  of  infection  is  between  8 
and  12  per  1000,  the  risk  of  clinical 
illness  is  between  2  and  3  per  1000.  and 
the  risk  of  death  from  fulminant 
hepatitis,  cirrhosis,  or  primary 
hepatocellular  carcinoma  is  between  2 
and  3  per  10,000.  By  employing 
engineering  controls,  work  practices  and 
personal  protective  equipment,  the 
remaining  risk  to  health  care  workers 
can  be  further  reduced. 

Table  H.— Estimate  of  HBV  Infection 
and  its  Outcomes  among  Workers 
With  Exposure  to  Blood  or  Other 
Potentially  Infectious  Materials 
After  Administration  of  HB  Vaccine 
With  90%  Efficacy' 


Lifetime 
occupational 

nsk  '■  ' 


HBV  infections... 

Clinical  illness 

Hospitalized 

HBV  earner 

Chronic  HB 

Fulminant  death .. 
Death — cirrhosis.. 

Death— PHC  * 

All  deaths 


7.54-11.85 
1.96-310 
0.40-0.63 
0.40-1.25 
0.09-0.32 
0.009-0.018 
0.14-0.23 
003-0  05 
0.18-0.27 


'  Risks  are  expressed  as  the  number  of  events 
per  1000  at  risk. 

2  Risks  lor  exposed  workers  are  estimated  assum- 
ing 15%  and  30%  of  the  workers  had  a  previous 
infection  and  are  thus  immune. 

'  Assumes  45  years  of  occupational  e«pcs'ire. 

*  Primary  hepatocellular  carcinoma. 


(DJ  Qualitative  Assessment  of  HIV  Risk 

The  CDC  estimates  that  there  are 
between  1  million  and  1.5  million  HIV- 
infected  persons  in  the  U.S.  (Ex.  6-356). 
While  the  exact  number  of  infections  is 
unknown.  CDC  reported  the  number  of 
adults  with  AIDS  to  be  78,312  as  of 
November.  1988  (Ex.  6-379). 
Occupational  information  is  available 
f.ir  61.929  of  the  cases,  and  of  these. 


3.182  or  5.1%  are  health  care  workers 
(Ex.  6-378).  This  proportion  is  similar  to 
the  proportion  of  the  labor  force 
employed  in  the  health  care  field. 

Most  health  care  workers  with  AIDS 
also  belong  to  some  other  group  which 
places  them  at  high  risk  for  HIV 
infection  (e.g.  homosexual  men. 
intravenous  drug  users,  etc.).  There  is. 
however,  a  statistically  significantly 
larger  proportion  of  health  care  workeri 
with  no  known  risk  factors  (5.3%).  than 
the  proportion  of  other  AIDS  cases  (i.e. 
individuals  with  AIDS  not  in  the  health 
care  field)  with  no  known  risk  factors 
(2.8%).  These  169  health  care  workers 
with  no  known  risk  factors  are  being 
studied  further.  CDC  reports  that  44 
could  not  be  assigned  to  a  risk  group 
after  follow-up.  28  had  either  died  or 
refused  to  be  interviewed,  and  91  were 
still  under  investigation  (Ex.  6-378). 

Adequate  data  do  not  exist  for 
quantifying  the  risk  of  infection  to  health 
care  or  other  workers  with  frequent 
occupational  exposure  to  blood  or  other 
potentially  infectious  material.  Because 
the  extent  of  HIV  infection  in  the 
general  population  is  unclear,  it  is  not 
possible  to  estimate  an  "expected" 
infection  rate,  and  because  the 
prevalence  of  HIV  infection  among 
health  care  and  other  workers  with 
frequent  exposure  to  blood  or  other 
potentially  infectious  material  is 
unknown,  it  is  not  possible  to  estimate 
an  "observed"  infection  rate.  Therefore, 
it  is  not  possible  to  quantify  the  risk  as 
was  done  for  occupational  exposure  to 
HBV.  Certain  deductions,  however,  can 
be  made.  It  is  known  that  the  virus  is 
present  only  in  blood  or  certain  body 
fluids  and  that  exposure  to  these  fluids 
from  an  HIV-infected  person  puts  one  at 
risk  for  HIV-infection.  Therefore, 
workers  who  have  frequent  contact  with 
blood  or  certain  body  fluids  are  at  risk. 

No  case  of  infection  due  to  casual 
contact  with  these  fluids  has  been 
documented.  Rather,  infection  can  occur 
only  il  infectious  fluids  enter  the  body 
either  through  a  percutaneous  or 
mucosal  route,  although  exposure  by 
either  of  these  routes  does  not  mean  that 
infection  will  occur.  In  several 
prospective  studies  of  health  care 
workers  with  HIV  exposures, 
seroconversions  have  been  observed. 
Although  the  rate  of  infection  is  low.  it 
is  not  insignificant. 

The  most  recent  report  from  the  CDC 
Cooperative  Needlestick  Surveillance 
Group  (Marcus  et  al)  shows  that  of  860 
health  care  workers  with  an  exposure  to 
HIV-infected  blood  through  needlestick 
or  cut  from  sharp  instruments,  3  workers 
became  infected  with  the  virus  (Ex.  6- 
372).  This  leads  to  a  seroconversion  rate 
of  3.5  per  1000  exposures  to  infected 


blood  through  needlestick  or  cut,  with  a 
95%  upper  confidence  limit  of  9  per  1000 
exposures.  Gerberding  et  al  recently 
reported  that  of  180  workers  with  215 
exposures  to  HIV-infected  blood  through 
needlesticks,  1  worker  became  infected 
with  the  virus  (Ex.  6-375).  This  leads  to 
a  seroconversion  rate  of  4.7  per  1000 
exposures  to  infected  blood  through 
needlestick  with  a  95%  upper  confidence 
limit  of  14  per  1000  exposures.  The  HIV 
infection  rates  reported  by  both  of  these 
studies  are  very  close,  and  the  upper 
confidence  limit  from  each  includes  the 
estimated  infection  rate  from  the  other. 
The  upper  confidence  limit  constructed 
from  the  Gerberding  et  al  data  is  much 
larger  than  the  upper  confidence  limit 
constructed  from  the  CDC  data  because 
of  the  smaller  sample  size. 

Both  the  CDC  and  the  Gerberding  et  al 
studies  provide  estimates  of  the  risk  of 
infection  given  parenteral  exposure  to 
HIV-infected  blood.  Neither  study, 
however,  provides  estimates  of  the  risk 
of  all  occupational  exposure.  One 
approach  to  this  problem  hus  been 
suggested  by  Wormser  et  al  who 
estimated  the  probability  of  HIV 
infection  in  terms  of  HIV-infected 
patient-days  for  hospital  staff  caring  for 
HIV-infected  patients  (Ex.  6-388).  For 
the  18  month  period  from  January  of 
1986  to  June  of  1987,  the  authors 
observed  a  needlestick  rate  of  1.9  per 
1000  HIV-infected  patient-days  among 
staff  caring  for  HIV-infected  patients. 
This  rate  was  substantially  lower  than 
the  needlestick  rates  of  4.3  and  4.6  per 
1000  HIV-infected  patient-days  reported 
at  the  hospital  for  1985  and  1984, 
respectively. 

Using  the  observed  rate  of  1.9 
needlesticks  per  1000  HIV-infected 
patient-days,  Wormser  et  al  estimated 
the  expected  number  of  needlesticks  for 
different  numbers  of  HIV-infected 
patient-days.  For  example,  for  45.000 
HIV-infected  patient-days.  (750  HIV- 
infected  patients  hospitalized  for  60 
days.  1500  HIV-infected  patients 
hospitalized  for  30  days.  etc.).  the 
expected  number  of  needlesticks  is  86 
(1.9/1000  X  45,000).  Wormser  et  al  then 
estimated  the  probability  of  at  least  one 
exposed  worker  becoming  infected  with 
HIV  as  1  -  [(1  -p)"].  where  n  is  the 
number  of  needlesticks  and  p  is  the 
probability  of  becoming  infected  with 
HIV  given  needlestick  exposure  to  HIV- 
infected  blood,  which  the  authors 
assumed  to  be  Q.0035.  The  estimated 
probabilities,  which  are  expressed  per 
expected  number  of  needlesticks  or  per 
HIV-infected  patient-days,  are 
presented  in  Table  I.  In  addition,  OSHA 
has  calculated  these  probabilities  using 
Gerberding  et  al's  estimate  of  4.7 
infections  per  1000  needlestick 
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exposures  to  HIV-infected  blood  and 
has  included  them  in  Table  I. 

In  reviewing  Table  I.  it  is  important  to 
remember  that  the  probabilities 
presented  there  do  not  represent  an 
estimate  of  the  number  of  exposed 
workers  who  will  become  infected  with 
HIV.  "Number  of  workers  exposed"  is 
not  used  in  any  of  the  calculations,  and 
therefore  an  expected  number  of 
infections  per  some  number  of  workers 
caring  for  HIV-infected  patients  can  not 
be  calculated.  One  worker  may 
experience  more  than  one  needlestick. 
The  probabilities  in  Table  I  depend  only 
upon  the  number  of  needlesticks  which, 
in  turn,  depends  only  upon  the  number 
of  HIV-infected  patient-days  and  the 
assumption  that  needlesticks  occur  at  a 
rate  of  1.9  per  1000  HIV-infected  patient- 
days. 

Table  I  shows  that  the  probability  of 
HIV  infection  for  at  least  one  health 
care  worker  caring  for  HIV-infected 
patients  does  not  increase  linearly  as 
the  number  of  HIV-infected  patient-days 
increases.  A  ten-fold  increase  in  HIV- 
infected  patient-days  from  20.000  to 
200.000  leads  only  to  a  six-fold  increase 
in  the  probability  of  at  least  one 
infection.  If  one  were  to  assume  that  the 
needlestick  rate  were  two  times  higher 
than  the  rate  used  in  Table  I  (i.e.  3.8 
needlesticks  per  1000  HIV-infected 
patient-days  instead  of  1.9  needlesticks 
per  1000  HIV-infected  patient-days),  the 
probability  of  at  least  one  infection 
doubles  at  5000  HIV-infected  patient- 
days  but  increases  only  6%  at  440.000 
HIV-infected  patient-days.  If  one  were 
to  assume  that  the  needlestick  rate  were 
half  as  high  as  the  rate  used  in  Table  I. 
(i.e.  .95  needlesticks  per  1000  HIV- 
infected  patient-days  instead  of  1.9 
needlesticks  per  1000  HIV-infected 
patient-days),  the  probability  of  at  least 
one  infection  is  one-third  smaller  at  5000 
HIV-infected  patient-days  but  only  one- 
fifth  smal'er  at  440,000  HIV-infected 
patient-days. 

Table  I.— Probability  of  at  Least  One 
Infection  Due  to  Needlestick  Expo- 
sure TO  HIV-INFECTED  BLOOD  * 


Estimated 

Probab.iity  oi  ai  least  1 
infection 

infect- 
ed 
pa- 
tient- 
days 

Number  of 
needlesticks  ' 

Wormser" 

Gerberding  • 

5.000... 

10 

.03 

05 

20.000.                      38 

.12 

16 

45.000..                      86 

.26 

.33 

105.000 

200 

.50 

.61 

200,000 

^                  380 

.74 

.83 

440.000 

836 

.95 

.96 
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■  Probabilities  are  binoniial  (n,p)  ard  calculated  as 
oo«  mmus  tfie  protiabiMy  ol  no  infections. 

'Numbef  o4  needtesticks  •  calculated  based  on 
the  estimated  rate  of  1.9  needlesticks  per  1U00  HIV- 
infected  pMlent-days. 

'  From  Wormser  el  al.  (Ex  6-386)  Assumes  that 
the  pro()at)tiity  of  infection  give  needles'ick  exposure 
to  HiV-tnfected  Wood  is  3  5  per  1000  exposures. 

'  ProbatHfities  calculated  by  OSHA  usmg  Gertiefd- 
ing  et  al's  estimate  of  47  infections  per  1000 
needtestick  exposures  to  HlV-mlected  blood  (Ex.  6- 
375). 

This  approach  to  estimating  the  risk  of 
HIV  infection  would  apply  only  to  staff 
caring  for  FUV-infected  patients  because 
Wormser  et  al  used  a  needlestick  rate 
per  HIV-infected  patient-days  which 
was  estimated  from  this  population. 
Instead  of  expressing  the  risk  for  a 
limited  population  in  terms  of  HIV- 
infected  patient-days,  it  has  been 
suggested  that  the  risk  of  HIV  infection 
be  expressed  for  all  workers  performing 
a  certain  procedure  in  terms  of  the 
number  of  procedures  performed.  The 
cumulative  probability  of  HIV-infection 
would  be  estnnated  by 

i-ld-P)"!. 

where  N  is  the  number  of  procedures 
performed  and  p  is  the  probability  of 
HIV  infection  for  a  single  procedure. 
This  probability  is  estimated  by  the 
product  of  the  probability  that  blood  or 
other  potentially  infectioxis  material  is 
infected  with  HIV,  the  probability  that 
the  worker  is  exposed  while  performing 
the  procedure,  and  the  probability  the 
workers  becomes  infected  if  the  blood 
or  other  potentially  infectious  material 
is  HIV-infected  and  the  worker  is 
exposed.  OSHA  seeks  comments  on  this 
approach  for  estimating  the  HIV 
infection  risk  to  workers  with  frequent 
exposure  to  blood  or  other  potentially 
infectious  material. 

Clearly,  reducing  the  risk  of 
needlestick  will  reduce  the  probability 
of  HIV  infection.  CDC  reported  that  of 
1,201  exposures  to  HIV-infected  blood 
through  needlesticks,  cuts  with  sharp 
obiects.  contamination  of  open  wounds, 
or  contamination  of  mucous  membrane, 
37%  of  the  exposures  could  have  been 
prevented  if  recommended  infection 
control  precautions  had  been  followed. 
Recapping  of  needles  accounted  for  17% 
of  the  1,201  exposures,  improper 
disposal  of  needles  or  sharp  objects 
accounted  for  14%,  and  contamination  of 
open  wounds  accounted  for  6%  (Ex.  6- 
372). 

A  study  of  needlestick  injuries  among 
hospital  persormel  by  lagger  et  al  found 
that  the  risk  of  injury  depended  upon  the 
type  of  device  used  and  that  devices 
requiring  disassembly  had  the  highest 
risks  (Ex.6-350).  Jagger  investigated  326 
needlestick  injuries  over  a  10  month 
period  and  found  that  17%  occurred 
before  or  during  use  of  the  device,  and 
13%  occurred  during  or  after  disposal  of 


the  devices.  The  majority  (70°&). 
however,  occurred  after  use  but  before 
disposal  of  the  devices.  The  single 
largest  cause  of  injury  was  due  to 
recapping.  Workers  missed  the  cap  and 
stabbed  themselves  when  attempting  to 
cover  a  used  needle  in  17.8%  of  the 
injuries.  Other  major  causes  of  injury 
were  needles  piercing  caps  when 
recapped  after  use  (12.3%),  contacting 
needles  on  exposed  surfaces  after  use 
(10.7%).  and  needles  protruding  from 
trash  [8.9"4).  The  largest  number  of 
injuries  was  associated  with  disposable 
syringes,  but  when  the  injury  rate  for 
various  devices  was  adjusted  for  the 
number  of  each  type  of  device 
purchased,  disposable  syringes  had  the 
lowest  accident  rate  at  6.9  per  100,000 
purchased.  All  of  the  devices  requiring 
disassembly  had  higher  accident  rates 
ranging  from  8.3  per  100.000  purchased 
for  prefilled  cartridge  injection  syringes 
to  36.7  per  100,000  purchased  for 
intravenous  tubing  and  needle 
assemblies. 

While  most  of  the  epidemiological 
investigations  have  concentrated  on 
assessing  the  risk  of  HIV  infection  to 
health  care  workers  exposed  to  HIV- 
infected  bloqfl  through  needlesticks  or 
cuts  with  sharp  objects,  there  is 
evidence  that  workers  in  research  and 
production  laboratories  routinely 
exposed  to  high  concentrations  of  the 
virus  are  also  at  risk  of  infection.  Weiss 
et  al  prospectively  studied  265 
laboratory  and  aviated  workers  and 
found  one  worker  infected  with  the 
same  strain  of  HIV  as  was  used  in  the 
laboratory  (Ex.  &-187).  The  infected 
worker  reported  occurrences  of  HIV 
contamination  in  the  work  area  but 
could  not  recall  any  episode  of  direct 
skin  exposure  with  the  virus  and  denied 
any  parenteral  exposures.  The  worker 
reported  that  double  gloves  were  worn 
whenever  there  were  bandaged  cuts  on 
fingers  or  hands.  An  episode  of 
nonspecific  dermatitis  on  the  arm  was 
recalled,  but  the  affected  area  was 
always  covered  by  a  cloth  laboratory 
gown.  There  was  no  contact  of 
potentially  infectious  material  with 
these  areas  as  has  been  reported  for 
health  care  workers  infected  after 
clinical  exposure  to  HIV-infected  fluids 
(see  Case  Reports  in  the  discussion  of 
HIV  health  effects).  For  99  workers  who 
shared  a  work  environment  involving 
exposure  to  concentrated  virus,  the 
authors  estimated  the  HIV  infection  rate 
to  be  .48  per  100  person-years  with  a 
95%  upper  confidence  limit  of  2.39 
infections  per  100  person-years.  Over  a 
45  year  working  lifetime,  this  would  lead 
to  a  risk  of  195  per  1000  exposed 
workers  in  research  and  production 


laboratories  with  a  95%  upper 
confidence  limit  of  663  per  1000, 

Weiss  et  al  also  reported  a  second 
incident  of  HIV  infection  in  a  research 
laboratory  worker  who  was  employed  in 
the  production  of  concentrated  virus  ar.d 
who  was  cut  on  the  hand  with  a 
potentially  contaminated  stainless  steal 
needle  used  for  cleaning  an  apparatus. 
The  worker  was  not  part  of  the  Weiss  ct 
al  cohort,  and  it  is  not  yet  known 
whether  the  virus  which  infected  this 
worker  is  the  same  (i.e.  genetically 
identical)  as  was  found  in  the 
laboratory.  Weiss  et  al  noted  that 
although  the  infected  workers  were 
careful,  neither  was  fully  conversant 
with  or  strictly  adhered  to  biosafefy 
guidelines  in  day  to  day  procedures  at 
all  times.  Weiss  et  al  concluded  that  the 
infection  of  laboratory  workers  under 
prescribed  Biosafety  Level  3 
containment  "suggests  the  need  to 
review  carefully  all  operations  involving 
highly  concentrated  infectious  maleridl 
and  to  ensure  proficiency  in  the  conduct 
of  recommended  safeguards"  (Ex.  6- 
187). 

Although  it  is  not  possible  to  quantil'y 
the  risk  of  HIV  infection  in  health  care 
or  other  workers  with  frequent  exposure 
to  blood  or  other  potentially  infectious 
material  or  with  direct  exposure  to  the 
virus  itself,  the  data  show  that  a  risk 
does  exist.  As  the  number  of  people 
with  HIV-associated  illnesses  increases, 
the  probability  that  workers  exposed  to 
blood  or  infectious  material  will  also  be 
exposed  to  HIV  increases.  Given 
needlestick  exposure  to  HIV-infected 
blood,  the  risk  of  seroconversion  is 
estimated  to  be  between  3.5  and  4.7  p(?r 
1000  exposures,  with  95%  upper 
confidence  limits  of  9  and  14  per  1000 
exposures  respectively.  For  research 
and  production  laboratory  workers  with 
occupational  exposure  to  high 
concentrations  of  the  virus,  the  risk  of 
seroconversion  is  estimated  to  be  4.8  per 
1000  person-years,  with  a  95%  upper 
confidence  Hmit  of  24  per  1000  person- 
years.  Over  a  45  year  working  lifetime, 
the  risk  would  be  195  per  1000  exposed 
workers.  By  reducing  the  risk  of 
exposure  to  blood  and  other  potentially 
infectious  material  and  by  strictly 
adhering  to  biosafety  procedures  in 
handling  the  virus  in  laboratories,  the 
risk  of  HIV  infection  can  be  reduced. 

(EJ  Risk  from  Other  Bloodborne 
Pathogens 

As  described  in  the  health  effects 
discussions,  there  are  other  bloodborne 
pathogens,  such  as  syphilis  and  malaria 
which  are  present  in  blood  during 
certain  phases  of  infection.  During  these 
phases,  the  blood  of  infected  individuals 
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poses  a  risk  to  exposed  workers. 
Although  this  risk  has  not  been 
quantified,  it  does  exist  and  will  be 
minimized  or  eliminated  by  preventing 
occupational  exposure  to  blood. 

VI.  Significance  of  Risk 

Section  6(b)(5)  of  the  OSH  Act  vests 
authority  in  the  Secretary  of  Labor  to 
issue  health  standards.  This  section 
provides,  in  part,  that: 

The  Secretary,  in  promulgating  standards 
dealing  with  toxic  materials  or  harmful 
physical  agents  under  this  subsection,  shall 
set  the  standard  which  most  adequately 
assures,  to  the  extent  feasible,  on  the  basis  of 
the  best  available  evidence,  that  no  employee 
will  suffer  material  impairment  of  health  or 
functional  capacity  even  if  such  employee 
has  regular  exposure  to  the  hazard  dealt  with 
by  such  standard  for  the  period  of  his 
working  life. 

OSHA's  overall  analytic  approach  for 
setting  worker  health  standards  is  a 
four-step  process  consistent  with  recent 
court  interpretations  of  the  OSH  Act 
and  rational,  objective  policy 
formulation.  In  the  first  step,  a 
quantitative  risk  assessment  is 
performed  where  possible  and 
considered  with  other  relevant  factors  to 
determine  whether  the  substance  to  be 
regulated  poses  a  significant  risk  to 
workers.  In  the  second  step.  OSHA 
considers  which,  if  any.  of  the  regulatory 
alternatives  being  considered  will 
substantially  reduce  the  risk.  In  the  third 
step,  OSHA  looks  at  the  best  available 
data  to  set  the  most  protective 
requirements  that  are  both 
technologically  and  economically 
feasible.  In  the  fourth  and  final  step. 
OSHA  considers  the  most  cost-effective 
way  to  achieve  the  objective. 

In  the  Benzene  decision,  the  Supreme 
Court  indicated  when  a  reasonable 
person  might  well  consider  the  risk 
significant  and  take  steps  to  decrease  it. 
The  Court  stated; 

It  is  the  Agency's  responsibility  to 
determine  in  the  first  instance  wjiat  it 
considers  to  be  a  "significant"  risk.  Some 
risks  are  plainly  acceptable  and  others  are 
plainly  unacceptable.  If,  for  example,  the 
odds  are  one  in  a  billion  that  a  person  will 
die  from  cancer  by  taking  a  drink  of 
chlorinated  water,  the  risk  clearly  could  not 
be  considered  significant.  On  the  other  hand, 
if  the  odds  are  one  in  a  thousand  that  regular 
inhalation  of  gasoline  vapors  that  are  2% 
benzene  will  be  fatal,  a  reasonable  person 
might  well  consider  the  risk  significant  and 
take  the  appropriate  steps  to  decrease  or 
eliminate  it.  [I.U.D.  v.  A.P.I.]  448  U.S.  at  655). 

The  Supreme  Court's  language  indicates 
that  the  examples  given  were  of  excess 
risk  over  a  lifetime.  It  speaks  of  "regular 
inhalation"  which  implies  that  it  takes 
place  over  a  substantial  period  of  time 
and  refers  to  the  "odds  *  *  *    that  a 


person  will  die."  obviously  a  once  in  a 
lifetime  occurrence. 

The  Court  indicated,  however,  that  the 
significant  risk  determination  required 
by  the  OSH  act  is  "not  a  mathematical 
straitjacket"  and  that  "OSHA  is  not 
required  to  support  its  findings  with 
anything  approaching  scientific 
certainty."  The  Court  ruled  that  "a 
reviewing  court  (is)  to  give  OSHA  some 
leeway  where  its  findings  must  be  made 
on  the  frontiers  of  scientific  knowledge 
(and  that)  *  *  *    the  Agency  is  free  to 
use  conservative  assumptions  in 
interpreting  the  data  with  respect  to 
carcinogens,  risking  error  on  the  side  of 
overprotection  rather  than 
underprotection"  (448  U.S.  at  655.  656). 

As  part  of  the  overall  significant  risk 
determination.  OSHA  considers  a 
number  of  factors.  These  include  the 
type  of  risk  presented,  the  quality  of  the 
underlying  data,  the  reasonableness  of 
the  risk  assessments,  and  the  statistical 
significance  of  the  findings. 

The  risks  presented  by  the 
transmission  of  bloodborne  pathogens 
are  serious,  as  detailed  above  in  the 
section  on  health  effects.  Hepatitis  B  is  a 
viral  infection  that  can  cause  acute  and 
chronic  disease.  Symptoms  of  the 
disease  can  range  from  a  flu-like  illness 
to  a  more  severe  clinical  illness 
characterized  by  jaundice,  dark  urine, 
nausea,  vomiting,  loss  of  appetite, 
abdominal  pain  and  diarrhea.  Chronic 
infection  may  also  occur  resulting  in 
frequent  periods  of  illness,  and 
continual,  usually  life-long,  infectious 
status.  When  an  individual  is  infectious, 
either  because  of  acute  infection  or 
because  the  individual  has  become  a 
carrier,  his  or  her  blood  and  certain 
body  fluids  can  transmit  the  virus  to 
others.  The  hepatitis  B  infection  may 
place  other  members  of  the  infected 
individual's  family  at  risk.  There  is  a 
30%  chance  that  a  sexual  partner  will 
become  infected  if  the  patient  has  an 
acute  infection.  If  the  patient  is  a  carrier 
the  probability  is  much  higher.  Perinatal 
transmission  from  an  infected  employee 
to  her  infant  is  an  efficient  mode  of 
transmission  with  a  particularly  serious 
outcome.  In  the  most  extreme  cases  of 
infection  death  can  result  from 
fulminent  hapatitis.  viral  cirrhosis  of  the 
liver  or  liver  cancer.  (See  Section  IV 
Health  Effects). 

HIV.  the  other  major  bloodborne 
pathogen,  attacks  the  immune  system, 
causing  disease  and  death.  Within  a 
month  following  infection,  the  individual 
may  experience  an  acute  retroviral 
syndrome  characterized  by  a 
mononucleosis-like  syndrome.  Later 
signs  and  symptoms  can  include 
persistent,  generalized 
iymphadenopathy,  fever,  and 


constitutional  illness  characterized  by 
wasting  syndrome  which  may  lead  to 
death.  HIV  infected  individuals  who 
have  developed  AIDS  may  develop 
neurologic  problems  or  cancer  as  well 
as  opportunistic  infections.  Common 
conditions  include  encephalopathy, 
dementia.  Pneumocystis  carinii 
pneumonia:  Kaposi's  sarcoma: 
candidiasis  of  the  esophagus,  trachea 
bronchi  or  lungs:  as  well  as  bacterial 
infections.  The  blood  and  certain  other 
body  fluids  from  an  infected  individual 
are  capable  of  transmitting  the  infection 
to  others. 

In  this  proposed  standard.  OSHA  has 
presented  quantitative  estimates  of  the 
risk  of  death  and  clinical  illness  fr^^m 
occupational  exposure  to  HBV  infected 
blood  and  other  potentially  infectious 
materials. Qualitative  evidence  of 
occupational  transmission  of  HIV  is  also 
included  in  OSHA's  risk  assessment. 

OSHA  estimates  the  lifetime  risk  of 
infection  from  HBV  to  be  from  75  to  119 
cases  per  thousand,  the  risks  of  material 
impairment  of  health  or  functional 
capacity,  that  is.  clinical  hepatitis,  to  be 
from  20  to  31  per  thousand.  The  risk  of 
death  from  HBV  is  2  to  3  per  one 
thousand.  These  estimates  are  based  on 
the  assumption  of  exposure  to  HBV  for 
the  period  of  a  working  lifetime  of  45 
years.  Moreover.  OSHA's  risk 
assessment  shows  that  even  if  every 
employee  were  to  receive  the  HBV 
vaccine  there  would  still  be  a  remaining 
risk  of  material  impairment  of  health  of 
2  to  3  per  one  thousand  workers  based 
on  the  90%  efficacy  of  the  vaccine. 
OSHA  believes  these  preliminary 
estimates  may  understate  the  risk:  the 
actual  risks  attributable  to  occupational 
exposure  to  bloodborne  diseases  may  be 
much  higher  as  suggested  in  the 
previous  section. 

In  the  benzene  decision  the  Court 
wrote  of  deaths  from  carcinogens,  but 
the  Act  requires  the  Agency  to  assure 
that  no  employee  will 
suffer"  *  *  *  material  impairment  of 

health  or  functional  capacity 

Obviously,  material  impairment  includes 
not  only  death,  the  risk  of  which  is  more 
than  twice  the  risk  the  Supreme  Court 
suggested  might  be  significant,  but  also 
serious  illnesses  or  the  development  of 
permanent  infectious  status  (HBV 
carrier).  For  HBV  infection,  material 
impairment  occurs  when  the  patient 
presents  acute  symptoms,  suffers 
chronic  hepatitis,  or  becomes  a  carrier. 

As  detailed  above  in  Section  IV — 
Health  Effects,  HBV  infection  can  result 
in  very  serious  and  debilitating 
illnesses.  Any  one  of  the  symptoms 
characterizing  an  acute  or  chronic 
infection  such  as  fatigue,  fever. 
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vomiting,  abdominal  pain,  diarrhea  and 
jaundice,  by  itself,  ia  enough  to  prevent 
an  employee  from  doing  his  or  her  job 
effectively,  efficiently  or  at  all.  An 
infection  that  requires  hospitalization, 
such  as  occurs  in  20%  of  the  cases  of 
clinical  hepatitis,  will  prevent  an 
employee  from  working.  The  shortest 
period  that  an  employee  would  be 
unable  to  work  would  be  the  time  he  or 
she  is  hospitalized,  but  undoubtedly  the 
out-of-work  time  would  be  longer  as 
additional  recovery  time  is  invariably 
required  following  hospital  discharge. 
Since  symptoms  typically  last  from 
several  weeks  to  several  months  and.  in 
the  casie  of  chronic  hepatitis,  several 
years,  tliere  can  be  considerable  lost 
work  time.  Becoming  a  carrier  is  a 
material  impairment  of  health  even 
though  the  carrier  may  have  no 
symptoms.  This  is  because  the  carrier 
will  remain  infectious,  probably  for  the 
rest  of  his  or  her  life,  and  any  person 
who  is  not  immune  to  HBV  who  comes 
in  contact  with  the  carrier's  blood  or 
certain  other  body  fluids  will  be  at  risk 
of  becoming  infected. 

OSHA's  preHminary  risk  estimates 
from  HBV  are  comparable  to  other  risks 
which  OSHA  has  concluded  are 
significant,  and  are  substantially  higher 
than  the  example  presented  by  the 
Supreme  Court. 

Public  response  to  the  ANPR 
indicated  general  agreement  that  the 
risk  to  employers  of  contracting  HBV 
are  unacceptably  high.  Indeed,  many 
employers  have  already  instituted  or 
upgraded  their  infection  control 
programs  and  are  vaccinating  their 
employees.  Industry  response  to  the 
various  pertinent  CDC  guidelines,  the 
Joint  Advisory  Notice  published  by  DOL 
End  HHS,  and  the  OSHA  compliance 
initiative  has  been  generally  positive, 
indicating  an  acceptance  by  employers 
that  employees  who  are  not  provided 
the  protections  that  would  be  mandated 
by  this  proposed  standard  are  at  risk  of 
contracting  HBV. 

After  thoroughly  considering  the 
magnitude  of  the  risk  as  shown  by  the 
quantitative  and  qualitative  data,  OSHA 
preliminarily  concludes  that  the  risk  of 
death  and  material  impairment  of  health 
resulting  from  acute  and  chronic  HBV 
infection  is  significant,  that  HBV 
presents  a  significant  risk  to  both 
unvaccinated  employees  and  employees 
who  have  been  vaccinated  but  have  not 
developed  immunity.  Moreover,  because 
HBV  is  not  the  only  bioodborne 
pathogen  capable  of  causing  disense.  all 
employees  who  are  exposed  to  blood 
and  other  potentially  infectious 
materials,  whether  they  are  HB- 


vaccinated  or  not,  are  at  risk  of 
infection. 

At  Ibis  time,  OSHA  believes  that  there 
are  not  sufficient  data  on  HIV  to 
quantify  the  occupational  risk  of 
infection.  Nevertheless,  the 
epidemiological  data  on  HIV  provide 
additional  qualitative  evidence  that 
another  bioodborne  pathogen  can  be 
transmitted  in  the  workplace  and  serve 
to  further  illustrate  risk  remaining  after 
the  major  protection  measure  of  HBV 
vaccination  is  implemented.  OSHA's 
preliminary  determination  that 
employees  who  work  in  virus  research 
and  production  facilities  are  at  risk  is 
supported  by  the  report  of  one  employee 
out  of  a  population  of  less  than  100  who 
were  working  with  concentrated  HIV 
who  seroconverted.  These  employees 
are  at  risk  because  the  virus  is 
concentrated  and  is  present  in  much 
higher  titers  than  in  blood,  thus 
increasing  the  likelihood  of  the 
employee  becoming  infected  following 
an  exposure  incident. 

OSHA  also  preliminarly  concludes 
that  the  new  bioodborne  pathogen 
standard  will  resuH  in  a  substantial 
reduction  of  significant  risk  The  risk  of 
HBV  infection  is  most  efficiently  and 
dramatically  reduced  by  vaccinating  all 
workers  exposed  to  blood  and  other 
potentially  infectious  materials.  Based 
on  OSHA's  estimate  of  risk,  vaccination 
of  all  workers  would  result  in  2  fewer 
deaths  and  18  to  28  fewer  cases  of 
material  impairment  of  health  per  1000 
workers  exposed  over  a  working 
lifetime.  If  30%  of  the  population  at  risk 
is  immune  to  HBV  because  of  prior 
infection,  then  vaccinating  the  remaining 
70%  at  risk  will  prevent  approximately 
280,407  infections,  over  73,378  of  which 
will  be  clinical  infections  including,  in 
addition  to  cases  of  acute  and  chronic 
symptomatic  illness,  29,616  carriers  and 
6,387  deaths  over  45  years.  If  only  15%  of 
the  population  at  risk  is  immune,  the 
number  of  infections  prevented  by 
vaccinating  the  remaining  85%  at  risk  is 
estimated  to  be  approximately  232,246 
including  60,419  cases  of  clinical 
disease,  over  12.447  carriers  and  more 
than  5,546  deaths  over  45  years. 

Despite  these  dramatic  decreases  in 
infections,  OSHA's  risk  assessment 
estimates  8  to  12  HBV  infections  with  2 
to  3  cases  of  clinical  hepatitis  per  1000 
workers  would  occur  even  if  all  exposed 
employees  were  to  receive  the  HBV 
vaccine.  This  is  because  the  vaccine  is 
effective  for  only  90%  of  the  people  to 
whom  it  is  given.  Even  this  remaining 
risk  is  probably  an  underestimate  of  the 
number  of  HBV  infections  that  are  likely 
to  occur  because  it  is  unlikely  that  all 
workers  will  agree  to  be  vaccinated. 


Moreover,  the  HBV  vaccine  will  not 
protect  employees  from  other 
bioodborne  pathogens  such  as  HIV. 
Based  on  these  data,  OSHA  has 
preliminarily  concluded  that  widespread 
administration  of  the  vaccine  will  not 
completely  eliminate  significant  risks. 

Congress  passed  the  Occupational 
Safety  and  Health  Act  of  1970  because 
of  a  determination  that  occupational 
safety  and  health  risks  were  too  high. 
Based  on  this,  it  is  clear  that  Congress 
gave  OSHA  authority  to  reduce  risks  of 
average  or  above  average  magnitude 
when  feasible.  Typical  occupational  risk 
of  death  (from  all  causes  including 
accidents  and  illness]  in  occupations  of 
average  risk  are  2.7  per  1,000  for  all 
manufacturing  and  1.62  per  1,000  for  all 
service  employment  derived  from  1979 
and  1980  Bureau  of  Labor  Statistics  data 
from  employers  with  11  or  more 
employees  adjusted  to  45  years  of 
employment  for  46  weeks  per  year.  As 
OSHA  believes  the  proposed  standard 
for  bioodborne  pathogens  will  reduce 
HBV  associated  risk  of  death  and 
material  impairment  of  health  from  20  to 
31  per  thousand  to  3  to  4  per  1000,  the 
Agency  is  carrying  out  the 
Congressional  intent  and  is  not 
attempting  to  reduce  insignificant  risks. 

Under  both  the  Congressional  intent 
and  the  Supreme  Court  rationale,  OSH.A 
must,  if  feasible,  reduce  all  significant 
risks  including  those  remaining  after 
administration  of  the  HBV  vaccine. 
OSHA  expects  that  the  proposed  rule  as 
drafted  will  reduce  the  risks  of  exposure 
to  levels  well  below  those  estimated. 
This  is  because  the  estimates  of  risk 
reduction  only  quantify  the  reduction 
achieved  with  universal  vaccjfiation, 
and  do  not  fully  take  into  account  the 
other  protective  provisions  of  the 
proposed  standard  such  as  the  infection 
control  program,  and  methods  of 
compliance  including  universal 
precautions,  engineering  controls,  work 
practices  and  personal  protective 
equipment,  as  well  as  medical 
surveillance  and  training.  For  the 
purpose  of  this  discussion,  the  decrease 
in  risk  to  be  achieved  by  the  additional 
provisions  is  not  quantified  beyond  a 
determination  that  they  will  add  to  the 
protection  provided  by  the  requirement 
to  vaccinate  alone. 

OSHA  has  considered  various 
regulatory  alternatives  in  addressing  the 
risks  of  occupational  exposure  to 
bioodborne  pathogens.  These  include 
informing  employers  and  employees  of 
the  risk  through  the  Joint  Advisory 
Notice  published  in  the  Federal  Register 
by  the  Department  of  Labor  and  the 
Department  of  Health  and  Human 
Services  and  the  institution  of  an 
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enforcement  program.  Although  these 
efforts  have  been  fruitful,  they  have  not 
eliminated  the  risks  and  therefore 
OSHA  has  preliminarily  concluded  that 
a  standard  specifically  addressing  the 
risks  of  bioodborne  pathogens  is 
necessary.  OSHA's  current  data 
indicate  the  alternative  selected  is  both 
technologically  and  economically 
feasible.  OSHA's  preliminary  analysis 
of  technological  and  economic 
feasibility  of  the  proposed  standard  is 
discussed  in  the  following  section  of  the 
preamble. 

VII.  Preliminary  Regulatory  Impact  and 
Regulatory  Flexibility  Analysis 

Executive  Summary 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  has  prepared  a 
Preliminary  Regulatory  Impact  and 
Regulatory  Flexibility  Analysis  for  the 
proposed  Bioodborne  Pathogens 


standard.  The  analysis  is  presented  in 
six  sections:  Introduction;  Industry 
Profile:  Benefits:  Technological 
Feasibility:  Costs  of  Compliance:  and 
Economic  Impacts. 

Industry  Profile 

Industries  where  workers  are  in 
contact  with  or  handle  blood  and  other 
potentially  infectious  materials  will  be 
affected  by  the  proposed  standard. 
Sixteen  such  industry  sectors  were 
identified  for  this  analysis:  hospitals 
(SIC  806):  dental  offices  (SIC  802): 
offices  of  physicians  (SIC  802.  803): 
medical  and  dental  laboratories  (SIC 
807):  nursing  homes  (SIC  805): 
residential  care  facilities  (SIC  836); 
outpatient  care  facilities  (SIC  808);  blood 
collections  and  processing  (SIC  809); 
health  clinics  in  industrial  facilities 
(various  SIC  codes);  research 
laboratories  (SIC  7391);  law  enforcement 
(SIC  9221);  (ire  protection  (SIC  9224); 


correctional  institutions  (SIC  9223): 
funeral  homes  (SIC  726);  personnel 
services  (SIC  7362):  and  medical  and 
dental  equipment  repair  (SIC  384.7699). 

Table  E.S.-l  provides  a  summary  of 
the  number  of  affected  establishments 
and  employees  by  SIC  classification. 
Over  616.000  establishments  are 
estimated  to  be  affected  by  the  proposed 
rule.  Most  of  these  establishments, 
about  585,000.  are  in  the  health  care 
sector. 

Any  employee  who  is  routinely 
exposed  to  human  blood  or  other 
potentially  infectious  material  as  part  of 
their  assigned  duties  and  who  comes 
under  OSHA's  purview  is  affected  by 
the  proposed  standard.  On  this  basis,  it 
is  estimated  that  approximately  5.3 
million  workers  will  be  affected  by  the 
standard.  Approximately  87  percent  of 
these  workers,  over  4.6  million  people, 
are  employed  in  health  care 
occupations. 


Table  E.S.-l.— Summary  of  Affected  Establishments  and  Population  at  Risk 


SIC  code 


Type  of  establishment 


Numt)er  of 
establishments 


Population 
at  nsk 


80 1,  803 
802 
805 
806 
807 


808 
809 
836 
7362 
726 

(•) 
7391 
9221 
9224 
9223 
384 


Offices  of  physicians 

Offices  of  dentists 

Nursing  homes 

Hospitals 

Medical  and  dental  labs 

Medical 

Dental 

Outpatient  care 

Blood/plasma/tissue  centers.. 

Residential  care 

Personnel  services 

Funeral  services 

Health  units  in  industry 

Research  labs .'. 

Law  enforcement  •* 

Fire  and  rescue*" 

Correctional  facilities 

Medical  equipment  repair 

Totals 


179.405 

536.122 

94.994 

322676 

-8.247 

778.375 

5  983 

2.145.140 

12,195 

40.822 

4.S16 

7.279 

29.706 

370.514 

672 

22.196 

20.537 

80  569 

1.615 

155.844 

15.051 

26.407 

221650 

223.903 

2.146 

96715 

6.205 

208.693 

3.174 

201.749 

2.333 

97.945 

2.967 

1882 

616  880 

5.311.554 

•  Includes  various  SIC  codes. 

'*  Includes  state  and  local  departments  only. 

***  Includes  fire  departments  and  private  ambulance  services 

Source  Occupational  Safety  and  Health  Administration,  Office  of  Regulatory  Analysis. 


Benefits 

After  adjusting  for  background  risk, 
OSHA  has  estimated  that  occupational 
exposures  are  responsible  for  between 
5.953  and  7,416  cases  of  hepatitis  B  virus 
(HBV)  infections  per  year.  In  total, 
considering  the  full  combination  of 
proposed  provisions,  including 
vaccination,  engineering  controls,  work 
practices,  protective  equipment, 
housekeeping,  and  training,  OSHA 
believes  that  the  great  majority  of  these 
HBV  cases  can  be  avoided.  Compliance 
with  the  standard  is  estimated  to 
prevent  between  5,089  and  6,324  cases 
of  occupafionally  induced  HBV  infection 
per  year,  of  which  1.272  to  1,581  would 


have  resulted  in  acute  symptoms,  and 
113  to  141  in  death. 

In  addition,  OSHA  estimates  that 
between  3,653  and  4.132  non- 
occupationally  induced  cases  of 
hepatitis  B  infection  will  be  prevented 
annually,  of  which  81  to  92  would  be 
fatal.  These  cases  will  be  prevented  due 
to  the  substantial  elimination  of 
background  risk  (non-occupational  risk) 
for  vaccinated  workers  and  due  to  the 
reduced  transmission  of  infections  to 
sex  partners  of  employees.  In  total. 
OSHA  expects  the  proposed  standard  to 
prevent  between  9,221  and  9,977 
infections  and  between  205  and  222 
deaths  annually. 


In  addition  to  hepatitis  B.  the 
provisions  of  the  standard  will  greatly 
reduce  workers'  risk  of  contracting 
acquired  immune  deficiency  syndrome 
(AIDS)  and  other  bioodborne  diseases. 
Since  at  least  25  cases  of  human 
immunodeficiency  virus  (HIV)  infection 
were  reported  to  be  associated  with 
occupational  exposure.  OSHA  believes 
that  at  least  some  cases  of  AIDS  will  be 
avoided. 

Technological  Feasibility 

Limiting  worker  exposure  to 
bioodborne  diseases  is  achieved  througti 
the  implementation  of  the  following 
categories  of  controls: 
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•  Training  and  education  programs 

•  Use  of  personal  protective 
equipment,  especially  gloves,  gowns 
masks,  and  eye  protection 

•  Use  of  mouth  pieces,  resuscitation 
bags  or  other  ventilation  devices 

•  Work  practices,  such  as  careful 
hand-washing  after  each  patient  contact 
and  procedures  for  handling  sharps 

•  Engineering  controls,  such  as  the 
use  of  puncture  resistant  containers 

•  Immunization  programs 

•  Disposal  and  handling  of 
contaminated  waste 

•  Use  of  disinfectants 

•  Post  exposure  follow-up 

•  Labeling  and  signs 

The  requirements  of  the  standard 
follow  closely  the  guidelines  issued  by 


the  Centers  for  Disease  Control  (CDC) 
on  universal  precautions  (UP).  As  a 
consequence,  the  efforts  by  many 
organizations  to  adopt  UP  have  created 
a  solid  base  of  practices  and  technology 
for  the  implementation  of  the  standard. 
Table  E.S.-2  provides  a  tabular 
summary  of  estimated  current  rates  of 
compliance  with  the  various  provisions 
of  the  proposed  standard. 

OSHA  findings  with  respect  to  the 
technological  feasibility  of  the  proposed 
Bloodbome  Pathogens  Standard  are  that 
the  provisions  of  the  standard  permit 
practical  means  to  reduce  the  risk  now 
faced  by  those  employees  working  with 
blood  and  other  infectious  materials  and 
that  there  do  not  appear  to  be  any  major 


obstacles  to  implementing  the  proposed 
rule. 

Costs  of  Compliance 

Net  compliance  costs  were  estimated 
for  each  provision  of  the  proposed 
standard  by  each  facility  type  affected. 
These  costs  represent  the  additional 
costs  of  fully  complying  with  the 
requirements  of  the  standard,  after 
deducting  from  total  cost  the  current 
baseline  activities  that  already 
voluntarily  occur  at  affected  facilities. 
One-time  costs  were  annualized  using  a 
capital  recovery  factor.  Exhibit  E.S.-3 
summarizes  annual  net  compliance 
costs  by  facility  type  and  by  provision, 
while  Table  E.S.-4  provides  cost  by 
provision  components.  The  total  annual 
costs  amount  to  about  $852  million. 


Table  E.S.-2— summary  of  Current  Compliance 


PPE 

Housekeeping 

Post 
exposure 
follow-up 
(percent) 

Records 
(percent) 

Industry 

Gloves 
(percertt) 

Other 
(percent) 

Containers 
(percent) 

Waste 
disposal 
(percent) 

Training 
(percei.t) 

Ofiices  ot  physicians 

60 
75 
50 
90 
90 
90 
50 
50 
N/A 
100 
90 
50 
100 
50 
50 
50 

60 

40 

25 
60 
90 
90 
25 
25 
N/A 
100 
90 
50 
SO 
50 
50 
50 

40 
50 
50 
60 
92 
50 
35 
50 
N/A 
100 
65 
50 
100 
50 
50 
50 

39 
39 
81 
81 
86 
39 
86 
61 
N/A 
39 
86 
39 
39 
39 
39 
86 

0 
75 
20 
75 

0 
85 
60 
20 

0 
100 

0 
50 
50 
50 

0 

0 

OOOOOOOOOOOOOOOO 

0 

OWices  of  dentists 

60 

Nursir>Q  honnea 

60 

Hospitals 

60 

Medical /dental  lab* 

60 

Outpatient  care 

75 

B'ood' plasma/tissue  centefs 

20 

Residential  care 

60 

Personnel  services 

0 

Funeral  service* 

60 

Research  labs 

60 

Fire  and  Rescue 

50 

Correctioria 

50 

Police 

50 

Health  units  in  industry 

0 

Medical  aqutprnent  repair 

50 

Source:  Occupational  Safety  and  Hearth  Administration,  Office  of  Regulatory  Analysis  (Adapted  from  Ex.  13.  Table  11-31). 

Table  E.S.-3.— Summary  of  Compliance  Costs 

[Grand  Totals] 


Industry 


Offices  of  pf^ysicians 

Offices  of  dentist* 

Nursing  homes 

Hoa^.tai* 

Medical /dental  labs 

Outpatient  care 

Biood'piasma/tissue  cantert.. 

Residential  care 

Personnel  servicaa 

Funeral  sen/ices 

Research  labs 

Fire  and  rescue 

Corrdctions 

Police 

Health  units  in  industry 

Medical  equipment  repair 


Total 


Infection 
control  plan 


Vaccination/ 

post  exposure 

toMow-up 


S4.403, 

2,331. 

895, 

528. 

299. 

745, 

16 

1,008, 

39 

369 

52 

90 

57, 

152 

5,440, 

72 


308 
528 
707 
647 
313 
,154 
494 
,118 
.638 
,411 
,6/1 
,174 
,261 
,295 
167 
,822 


16,502.710 


$9,786,439 

4,876,909 

14.765  531 

28.787.707 

681.200 

4.459,264 

252,304 

1.464,328 

2,393.285 

425,625 

2,285,227 

1,850,542 

1,407,964 

552,494 

4,331,546 

53,714 


78,374,079 


PPE 


$36,594,622 

161,765,977 

69,627,753 

90,338,514 

1,250,981 

17,961,080 

6,044.358 

7,347,507 

0 

0 

4,663,091 

1,388,457 

98.861 

814,121 

2,550,640 

271.255 


Training 


$53,761,970 

11,066,362 

9,311,852 

31.345,685 

1.347,072 

5,622,316 

850,181 

1,883,237 

8,662,944 

821,269 

1,872,736 

715,333 

1,209,767 

2,219,685 

31.438.546 

22.099 


400.717,716 


162,151,255 


Housekeeping 


$44,558,542 

43,218,848 

27,438,924 

41,864,493 

1,556  349 

9,268,560 

1,880,171 

9,787,658 

0 

472,850 

4,564,571 

770,839 

1,637,316 

254,751 

1.603,392 

0 


188,877,264 


Recordkeep- 
ing 


$481,395 

314,054 

842,452 

2,041,164 

49.113 
338,261 

19,089 
147.643 
404.305 

32.505 
217.188 
133,149 
112.482 
128,157 
291.164 
2,088 


5,554.209 


Totals 


$149,586,276 

223,573,678 

122,882,219 

194,906  210 

5,184.028 

38,394,636 

9,063.097 

21,638,492 

11,500,173 

2,121,660 

'  13,659,113 

4,948,495 

4,523,651 

4,121,702 

45,655,456 

421,977 


852,180.862 


'  Includes  $3,628  for  signs. 

Source:  Occupational  Safely  and  Health  Administration,  Office  of  Regulatory  Analysis. 
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Table  E.S.-4.— Summary  of 
Compliance  Costs  by  Provision 


60.386.424 


17.987.655 


Infection  Control  Plan 
Vaccination/ Follow- 
up 

Vaccination 

Program 

Post-Exposure 

Follow-up 

PPE 

Gloves 

Masks 

Gowns 

Goggles 

Resuscitation 

Devices 

Training 

Housekeeping 

Sharps  Disposal 

Biohazard  Bags 

Infectious  Waste 

Disposal 

Foil  Covering 

(Dental  Offices) |     1 4,863,31 2 

Lat)eling/Stgns 

Recordkeeping 7. 


16,502,710 


78,374,079 


161,144,593 

159.330,782 

62,914,128 

8,895,468 

8.432,726 


400,717,716 


162,151,255 
188,877,264 


28,448,263 
28,348,256 

117,217,433 


Total.. 


3,628 
5,554,209 


852,180,862 


Source;  Occupational  Safety  and  Health  Adminis- 
tration, Office  of  Regulatory  Analysis. 

Personal  protective  equipment 
accounts  for  the  largest  amount  of  net 
compliance  costs  ($400  million  per  year). 
Housekeeping  (S189  million),  training 
($162  million),  and  vaccination  and  post 
exposure  follow-up  ($78  million)  were 
also  found  to  be  significant  cost 
components. 

Economic  Feasibility  and  Regulatory 
Flexibility  Analysis 

Table  E.S.-5  provides  a  summary  of 
economic  impacts  for  the  facility  types 
affected  by  the  proposed  standard.  The 
cost  of  the  standard  is  largest  relative  to 
profits  for  temporary  help  services, 
where  costs  may  represent  over  12%  of 
profits.  Profit  impacts  also  exceed  10% 
for  dental  offices  (11%),  though  this 
impact  estimate  u.ses  a  profit  figure 
which  is  exclusive  of  dentists'  salaries. 
Dental  offices  have  the  highest  costs 
relative  to  revenue.  Two  other  high 
impact  sectors  are  nursing  homes  (over 


9  percent)  and  residential  care  facilities 
(over  5  percent). 

It  is  probable  that  a  large  part  of  the 
compliance  costs  for  establishments  in 
SIC  80  (health  care)  will  be  passed  on  to 
consumers  and  third  party  payers.  Also, 
the  structure  of  health  care  financing  in 
the  United  States  dictates  that  a  large 
proportion  of  the  cost  impact  will  be 
borne  by  federal,  slate  and  local 
government. 

OSHA  finds  that  a  large  number  of 
small  businesses,  defined  as  firms  with 
annual  revenues  of  less  than  S3. 5 
million,  will  be  affected  by  the  proposed 
rule.  With  the  exception  of  hospitals, 
over  87  percent  of  all  health  care  facility 
types  are  small  businesses.  Thus,  the 
impact  on  small  business  should  not 
differ  significantly  from  the  impact  on 
the  affected  universe  as  a  whole.  In  the 
hospital  sector,  one  consequence  may 
be  some  increased  industrv' 
consolidation,  as  smaller  hospitals 
report  lower  operating  margins  than 
larger  hospitals  (Ex.  13,  p.  IV-18). 


Table  E.S.-5— Summary  of  Economic  Impacts 


Industry 


Offices  of  physicians.. 
Offices  of  dentists 


Nursing  fiomes 

Hospitals 

Medical/dental  labs 

Outpatient  care 

Blood/Plasma/Tissue  centers.. 

Residential  care 

Personnel  services 

Funeral  services 

Research  labs 

Fire  and  rescue 

Corrections 

Police 

Health  units  in  industry 

Medical  equipment  repair 


Revenue/ 

budget  (S 

million) 


Profits  •  ($ 
million) 


Annual  costs      Costs/ revenue 
(S  million)  (percent) 


CkwtS/profrts ' 
(percent) 


92.900 
25,700 


30,600 

161,000 

7,100 

33,750 
1,420 
8,700 
3,200 
5.500 

10.300 
4,000 
9,900 

16,900 
(") 

18,700 


'6,900 

'57,500 

'2,030 

M  9,000 

961 

1,589 

475 

*  1,033 

N/A 

'254 

96 

390  , 

433  I 

N/A 

N/A 

N/A 

(') 

'1.000  I 


149.59 

0.161 

223.57 

0.870 

122  88 
19491 

0402 
0121 

518 
36  39 

906 
2164 
11  50 

2  12 
1366 

4.95 

4.52 

412 
45  66 

042 


0073 
0114 
0  638 
0249 
0.359 
0039 
0133 
0  124 
0046 
0024 
N'A 
0  002 


2168 
0260 
11  013 
1.177 
9.339 
2.576 

1  091 

2  231 
N.'A 

5  784 
11  979 

0543 

2017 
N/A 
N/A 
N/A 
N/A 

0  042 


"  Profit  totals  reflect  proprietary  firms  only. 

'  ProMs  exclusive  of  salary. 

'  Profits  including  salaries. 

•  Based  on  profit  margin  of  ambulatory  facilities. 

'  Based  on  profit  margin  of  nursing  home  sector. 

'  Medical  equipment  supply  firms  only 

■  Ratio  reflects  private  firms  only. 

'  Health  care  budgets  not  estimated. 

Source:  Occupational  Safety  and  Health  Administratnn,  Office  of  Regulatory  Analysis. 


! 

a.  Introduction.  Executive  Order  12291 
(46  FR  13197.  February  19. 1981)  requires 
that  a  regulatory  impact  analysis  be 
conducted  for  any  rule  having  major 
economic  consequences  on  the  national 
economy,  individual  industries, 
geographical  regions,  or  levels  of 
government.  Similarly,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
requires  the  Occupational  Safety  and 
Health  Administration  (OSHA)  to 


consider  the  impact  of  the  regulation  on 
small  entities. 

Consistent  with  these  requirements. 
OSHA  has  prepared  a  preliminary 
Regulatory  Impact  and  Regulatory 
Flexibility  Analysis  for  the  proposed 
Bloodbome  Pathogens  standard.  This 
analysis  describes  the  industries 
affected  by  the  standard,  the  potential 
benefits  that  will  be  realized  by  health 
care  workers  and  others  who  are 
currently  at  risk,  the  current  infection 


control  practices  in  the  workplace,  the 
costs  of  compliance,  and  OSHAs 
assessment  of  the  technological  and 
economic  feasibility  of  the  standard. 

b.  Industry  Profile.  Of  interest  in  this 
proposed  rulemaking  are  those 
workplaces  in  which  employees  are 
exposed  to  blood  or  other  potentially 
infectious  materials  (as  defined  earlier 
in  this  preamble)  during  the 
performance  of  their  duties.  OSHA  has 
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included  sixteen  industry  sectors  in  this 
analysis:  hospitals  (SIC  806);  dental 
offices  (SIC  802);  offices  of  physicians 
(SIC  802,  803);  medical  and  dental 
laboratories  (SIC  807];  nursing  homes 
(SIC  805);  residential  care  facilities  (SIC 
836);  outpatient  care  facilities  (SIC  808); 
blood  collections  and  processing  (SIC 
809);  health  clinics  in  industrial  facilities 
(various  SIC  codes);  research 
laboratories  (SIC  7391);  law  enforcement 
(SIC  9221);  fire  protection  (SIC  9224): 
correctional  institutions  (SIC  9223); 
funeral  homes  (SIC  726);  personnel 
servicps  (SIC  7362);  and  medical  and 
dental  equipment  repair  (SIC  384,7699). 

Estimates  of  the  number  of  affected 
establishments  were  based  largely  on 
government  statistical  publications  as 
presented  in  a  report  to  OSHA  by  Jack 
Faucctt  Associates  (IFA)  (Ex.  13].  Table 
VII-1  enumerates  affected 
establishments  by  SIC  code.  As  shown 
in  the  table,  an  estimated  616.880 
establishments  will  be  affected  by  the 
proposed  rule. 

]FA  also  provided  estimates  of  the 
affected  worker  population.  The  major 
occupational  groups  exposed  to  blood 
and  other  infectious  materials  include 
nurses,  physicians,  dental  professionals, 
laboratory  workers,  phlebotomists,  and 
emergency  responders.  Table  VII-2 
provides  a  tabular  summary  of  the 
population  at  risk.  (Except  where 
otherwise  noted,  population  at  risk  data 


are  based  on  the  Bureau  of  Labor 
Statistics'  (BLS)  Industry  Occupation 
Matrix  for  1986).  The  5.3  million  workers 
identified  do  not  include  state  and  local 
government  workers  in  states  without 
state  occupational  safety  and  health 
plans,  because  these  workers  are  not 
covered  by  OSHA.  Thus,  unless  noted 
otherwise,  estimates  of  the  population  at 
risk  and  the  number  of  affected 
establishments  used  below  reflect  state 
and  local  governments  only  to  the  extent 
that  state  occupational  safety  and 
health  plans  are  in  place.  Moreover,  the 
estimate  does  not  include  the  reported 
190,000  self-employed  physicians  and 
dentists  who  would  not  fall  under 
OSHA's  purview. 

The  most  common  routes  of  exposure 
are  by  needlestick  or  entry  through 
mucousal  membranes  or  non-intact  skin. 
These  types  of  exposure  occur  across  all 
of  the  affected  industry  sectors  and 
throughout  the  various  occupational 
categories.  Exposure  also  takes  place 
via  cuts  with  sharp  instruments  or 
broken  glass.  Other  routes  of  exposure 
are  more  or  less  confined  to  certain 
types  of  procedures.  For  example, 
laboratory  employees  may  be  exposed 
to  contaminated  equipment  such  as 
centrifuges  or  pipetting  devices. 

The  remainder  of  this  section  briefly 
examines  each  industry,  developing 
estimates  of  the  number  of  affected 
establishments  and  employees,  and 


describing  the  industry  structure. 
Sources  of  exposure  are  also  discussed. 

Table  VII-1.— Establishment  Summary 


SIC  code 

Numt>er 

of 
estab- 
lishments 

801.803 

Olficesof 
physicians. 

Offices  of  Dentists 

Nursing  homes 

179,405 

802           

94.994 

805               

18.247 

806 

Hospitals 

5,983 

807    

Medical  and  dental 
labs. 
Medical 

12.195 

4.916 

Dental 

7.279 

808 

Outpatient  care 

Blood/plasma/ 

tissue  centers. 

Residential  care 

Personnel  services... 

Funeral  services 

Health  units  in 

industry. 
Research  labs 

29.706 

809 

672 

836 

20,537 

7362    

1,615 

726 

15,051 

1 

221.650 

7391 

2,146 

9221 

Law  enforcement 

Fire  and  rescue 

Cooectional 

facilities. 
Medical  equipment 

repair. 

'6,205 

9224  

»  3,174 

9223 

2,333 

384 

2,967 

Total 

616,880 

■  Includes  various  SIC  codes. 
'  Includes  state  and  local  departments  only. 
'  Includes  fire  departments  and  private  ambulance 
services. 

Source:  Occupational  Safety  and  Health  Adminis- 
tration, Office  of  Regulatory  Analysis 


Table  VII-2.— Summary  of  Population  At  Risk 

[Numt>er  of  affected  workers] 


1 

Hospitals 

Dental 
offices 

Physi- 
cians 
Offices 

Med./ 
dent, 
labs 

Re- 
search 
labs 

Police 
(lepts. 

Fire  a 
rescue 

Nursing 
homes 

Resi- 
dential 
care 

Outpa- 
tient 
care 

Funer-  Person-  '^^- 
homes  services  j  "^JfJJ- 

Bkx)d/ 
tissue 
collec- 
tion 

Industn- 
al  dimes 

1 

Equip- 
ment 
repair 

Total 

Physicians 

100,460 
1.938 

756.836 

301.951 

1.194 
74,679 

1,505 

486 

208.929 
451 

97.515 

52.759 

2,223 
233 

2.294 
295 

10,366 

116,565 

579 

50,586 

??«51 

368  516 

Oer 
Rej 

r« 
'Jc. 

n 
Oct 

ni 
The 

itists 

2,371 

119,877 

33,530 

79.967 

1.031,162 

542,220 

8  492 

listered 

urses 

534 
248 

1.074 
8,125 

43.455 
28,556 





pract 

urses  ....X 

»pational 
urse 

8,492 

faoists 

83.730 

16.998 

620 

132.619 

12.921 
31.497 

54.327 
1,390 

325,743 

52.042 

41,792 

4,792 

16.204 

2.830 

206.450 

136 

5,815 

1,191 

495 

30,075 

239 
864 

6,026 
564 

1,641 

228 

23,297 

1,460 

14.124 

2.235 

131  025 

Therapy 
assistants 

3,760 

890 

14.281 

11.621 
317 

27.359 
3,983 

60.814 

(in 
above) 

7,747 
5,004 
7.930 
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Hospitals.  If  is  expected  that 
approximately  5.983  hospitals  will  be 
affected  by  the  proposed  standard. 
There  are  343  federal  hospitals.  Of  the 
remaining  5.640,  it  is  estimated  that 
approximately  979  are  administered  by 
state  and  local  governments  in  state 
plan  states. 

Virtually  all  hospitals  fall  into  one  of 
three  major  categories:  long-term,  short 
term,  or  psychiatric.  The  American 
Hospital  Association  (AHA)  reports  that 
90  percent  of  all  nonfederal  hospitals 
are  classified  as  short-term,  or 
community  hospitals.  Roughly  60 
percent  of  all  community  hospitals  are 
non-profit. 

OSfL\  believes  that  over  2,000.000 
workers  are  at  risk  in  hospitals.  Nurses 
and  nursing  aids  comprise  over  60 
percent  of  the  population  at  risk. 
Physicians  (including  surgeons), 
laboratory  technicians,  and  janitors 
coUective'y  make  up  an  addiiiona!  20 
percent  (Ex.  13,  p.  1-16). 

As  most  hospitals  perform  a  great 
variety  of  services,  there  are  many 
different  exposure  scenarios.  The  most 
frequently  reported  route  of  exposure  for 
hospital  personnel  is  by  needlestick, 
with  the  greatest  potential  for  exposure 
occurring  during  needle  recapping  (Ex. 
13.  pp.  11-16.  -19).  Other  hospital 
procedures  that  are  associated  with 
frequent  exposure  include  phlebotomy. 
IV  line  placement,  bronchoscopy, 
intubation,  airway  suction,  endoscopy, 
colonoscopy,  and  proctosigmoidoscopy 
(Ex.  13.  p.  11-19).  The  highest  risk  areas 
in  hospitals  include  the  emergency 
room,  surgical  suite,  hemodialysis 
center,  and  intensive  care  unit.  Laundry 
workers  and  janitors  may  be  exposed 
when  handling  contaminated  linen  or 
refuse. 

Total  revenue  in  1986  for  all  hospitals 
is  estimated  at  $174  billion  (Ex.  13,  p.  I- 
10),  about  84%  of  which  was  received  by 
community  hospitals.  The  total  margin 
for  hospitals,  that  is,  the  difference 
between  revenue  from  all  sources  and 
total  expenses  expressed  as  a 
percentage  of  total  revenue,  is  estimated 
to  be  about  4.5  to  5%  (Ex.  13.  p.  I-IO). 
U.S.  Commerce  Department  estimates 
indicate  that  the  1988  total  revenue  for 
hospitals  affected  by  the  standard  will 
be  $169.1  billion  with  profits  for 
proprietary  hospitals  totalling  Sl.6 
billion. 

Offices  of  Physicians.  As  shown  in 
Table  VIM,  an  estimated  179,405 
physicians'  offices  will  be  covered  by 
the  proposed  rule.  (This  estimate  is 
based  on  1982  Census  of  Service 
Industries  for  offices  with  salaried 
employees). 

While  exposure  to  blood  and  body 
fluids  would  be  expected  in  a 


physician's  office,  the  increase  in  the 
number  of  physician  office  laboratories 
(POLs)  now  provides  an  even  greater 
potential  for  exposure.  These  office- 
based  laboratory  facilities  have  recently 
grown  in  number  by  about  15  percent 
annually,  though  the  total  number  of 
such  facilities  is  unknown  (Ex.  13,  p.  I- 
38). 

The  number  of  potentially  exposed 
workers  in  physicians'  offices  is 
estimated  to  be  536.122  (Ex.  13,  p.  1-37). 
Physicians  are  the  predominant 
occupational  group,  making  up  just 
under  40  percent  of  the  total.  (As  noted 
above,  119.000  self-employed  physicians 
are  excluded).  Nurses  comprise 
approximately  28  percent  of  the  total 
and  medical  assistants  about  17  percent. 

Frequency  and  type  of  exposure  in  a 
physician's  office  depends  on  the  type  of 
practice  and  the  distribution  of  tasks.  It 
is  likely  that  phlebotomy  is  performed  in 
a  large  number  of  offices,  especially 
those  with  laboratory  facilities.  This 
task  is  typically  performed  by  nurses. 
Nurses  also  change  wound  dressings. 
Physicians  performing  gynecological 
examinations  or  examining  patients  for 
sexually  transmitted  diseases  are  most 
certainly  at  risk.  Invasive  procedures 
and  examination  of  mucous  membranes 
can  also  put  the  examining  physician  at 
risk.  Other  types  of  procedures 
commonly  encountered  which  place 
physicians  and  physicians'  assistants  at 
risk  are  treatment  of  lacerations, 
abrasions,  and  compound  fractures. 

Revenue  for  SIC  codes  801  and  803 
(offices  of  medical  doctors  and  of 
doctors  of  osteopathy,  respectively) 
totalled  $76.7  billion  in  1986  and  are 
expected  to  climb  to  about  $92  billion  in 
1988.  Pre-tax  profits  are  expected  to 
reach  $6.9  billion,  non-inclusive  of 
physicians'  salaries.  Profits  including 
physicians'  salaries  are  expected  to 
total  $57.5  billion  (Ex.  13,  p.  1-33.  -36). 

Offices  of  Dentists.  Based  on  1982 
Census  data,  OSHA  estimates  that 
94,994  dental  facilities  will  be  affected 
by  the  proposed  rule.  (As  noted  above 
for  Offices  of  Physicians,  this  includes 
offices  with  salaried  employees).  Dentist 
office  laboratories  numbered  9,737  in. 
1982.  which  is  consistent  with  the 
American  Dental  Association  (ADA) 
report  that  11%  of  all  dentists  practice  in 
an  office  with  a  laboratory.  However, 
only  8.4%  of  these  offices  employ  a  lab 
technician  (Ex.  13.  p.  1-26). 

The  potentially  exposed  workforce 
numbers  322,676  (Ex.  13.  p.  1-29).  Dental   ' 
Assistants  are  the  predominant 
occupational  category,  with  over  148.000 
listed  by  BLS.  The  number  of  dental 
hygienists  is  estimated  to  be  84,332  and 
the  number  of  dentists  is  approximately 
74.679.  (The  71,000  dentists  who  are 


reported  as  self-employed  were  not 
included  in  this  figure).  Data  from  the 
ADA  indicate  that  51%  of  all  dental 
practices  employ  hygienists,  with  a 
mean  work  week  of  23  hours  for  this 
occupation.  About  88%  of  dental 
practices  employ  a  dental  assistant  (Ex. 
13,  p.  1-27,  -28). 

Evidence  suggests  that  a  common 
route  of  exposure  in  the  dental  office  is 
allowing  chapped  or  abraded  skin  to 
come  into  contact  with  saliva  and/or 
blood.  Also,  dental  staff  receive  on 
average  in  excess  of  one  needlestick 
injury  per  month,  a  result  consistent 
with  the  high  percentage  of  dental  staff 
who  engage  in  recapping  (Ex.  13.  p.  11- 
52).  Instances  where  the  face  or  eyes  are 
splashed  or  spattered  with  saliva,  blood, 
or  tissue  fiuids  also  increases  risk. 
Dental  workers  are  also  exposed  if 
improper  procedures  are  employed 
when  disinfecting  dental  instruments. 

Revenues  for  dental  offices  for  1986 
were  reported  by  the  U.S.  Commerce 
Department  to  be  $21.4  billion. 
Operating  profits  were  7.7%  of  revenues, 
according  to  data  from  Robert  Morris 
Associates.  Commerce  Department 
estimates  indicate  that  1988  total 
revenues  for  dentists  will  be  $25.7 
billion.  Applying  the  1987  profit  margin 
of  7.9%  yields  total  profits  for  1988  of  S2 
billion  (Ex.  13,  p.  1-27). 

Total  income,  including  dentists' 
salaries,  was  also  estimated.  ADA  data 
from  1983  indicate  that  general 
practitioners  had  average  annual  gross 
income  of  $154,830  and  average  net 
income  of  $55,570.  For  specialists, 
average  gross  income  was  $213,700,  and 
net  income  was  $84,250  (Ex.  13,  p.  1-28). 
Assuming  an  average  net  income  of 
$60,000,  an  average  number  of  dentists 
per  practice  of  3.4,  and  a  number  of 
affected  practices  of  94,994,  yields  a 
total  income  estimate  of  approximately 
$19  billion. 

Medical  and  Dental  Laboratories. 
Census  data  from  1982  indicate  that 
approximately  12,000  medical  and 
dental  labs  will  be  affected  by  the 
proposed  rule.  An  estimated  7,279  dental 
laboratories  and  4,916  medical 
laboratories  were  identified  (Ex.  13,  p.  I- 
39). 

The  population  at  risk  m  medical  and 
dental  labs  totals  40,822  workers  (Ex.  13, 
p.  1-41).  Laboratory  technicians 
comprise  68  percent  of  this  total.  Other 
occupational  categories  represented 
include  physicians  (2,223),  phlebotomists 
and  medical  technologists  (4.754), 
janitors  (2,849)  and  nurses  (782). 
According  to  census  data,  medical  labs 
averaged  13  employees  each  and  dtntal 
labs  averaged  5  employees  each  in  1984. 
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Procedures  that  most  often  result  in 
exposure  in  the  laboratory  are  specimen 
collection  and  specimen  processing. 
Workers  are  exposed  through 
needlesticks  (phlebotomists),  spills,  or 
the  improper  use  of  laboratory 
equipment,  such  as  the  centrifuge. 
Phlebotomists  appear  to  have  the 
highest  rate  of  exposure  incidents  (Ex. 
13.  p.  11-68). 

Revenues  for  medical  labs  were  $4.4 
billion  in  1986,  and  dental  lab  receipts 
totaled  $1.6  billion  for  that  year.  Based 
on  Robert  Morris  data,  medical  labs 
realized  pre-tax  profits  of  7.5%  of  total 
receipts  in  1986,  and  thus  earned  net 
profits  of  $300  million.  Assuming  the 
same  margin  is  applicable  for  dental 
Idbs  yields  a  net  profit  figure  of  $120 
million  for  1986.  Revenue  for  medical 
and  dental  labs  is  estimated  to  be  $7.1 
billion  in  1988,  with  profits  totalling  $475 
million  (Ex.  13,  p.  1-39). 

Nursing  Homes.  This  sector  includes 
three  types  of  facilities:  nursing  homes, 
of  which  there  are  estimated  to  be  about 
17.000;  homes  for  emotionally  disturbed 
children,  of  which  there  are  322;  and 
homes  for  the  mentally  ill,  of  which 
there  are  1,341.  (Preliminary  data  on 
number  of  establishments  were  obtained 
from  the  1986  National  Center  for  Health 
Statistics  survey  of  nursing  and  related 
care  homes  and  from  the  public  Health 
Service.)  It  was  reported  that  in  1988 
roughly  72%  of  nursing  homes  were 
proprietary  (Ex.  13.  pp.  1-55,  -56). 

The  potentially  exposed  workforce  for 
this  sector  is  estimated  at  778,375. 
Nursing  aids  and  orderlies  are  by  far  the 
most  numerous  workers,  comprising 
over  65%  of  the  total.  Over  125,000 
nurses  are  potentially  exposed,  as  well 
as  over  100,000  janitors  and  cleaners 
(Ex.  13.  p.  1-59). 

It  is  the  nursing  staff  who  most  often 
come  into  contact  with  body  fluids  of 
patients.  Although  the  types  of  care 
rendered  do  not  put  staff  into  direct 
contact  with  blood  very  often,  some 
contact  with  blood  occurs.  Needlesticks 
and  sharps  do  not  appear  to  present  a 
great  hazard,  as  the  number  of  invasive 
procedures  performed  by  staff  is 
generally  low  (Ex.  13.  p.  11-97). 
'Nonetheless,  the  niunber  of  these 
exposures  is  increasing  as  cost- 
containment  measures  by  hospitals 
encourage  early  patient  release.  As 
OSHA  lacks  full  information  on  these 
job  tasks,  the  Agency  requests 
additional  public  comment  on  the  nature 
of  employee  exposures  to  blood  and 
other  infectious  materials  in  nursing 
homes. 

The  1986  revenue  for  nursing  homes 
was  $26.4  billion,  representing  9.4%  of 
the  national  health  care  budget.  Based 
on  Commerce  Department  information, 
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gross  revenues  for  those  homes  affected 
by  the  proposed  rule  will  be  $30.6  billion 
in  1988  (Ex.  13.  p.  1-58).  Using  the  1987 
Robert  Morris  pre-tax  profit  estimate  of 
4.3%  of  receipts,  1988  profits  for 
proprietary  homes  are  estimated  to  be 
$960  million. 

Residential  Care.  Residential  care 
establishments  affected  by  the  proposed 
rule  number  about  20,537,  based  on 
information  obtained  from  the  National 
Center  for  Health  Statistics  for  1986. 
These  include  homes  for  the  elderly  and 
homes  for  the  developmentally  disabled. 
About  83%  of  homes  for  the  elderly  and 
43%  of  homes  for  the  developmentally 
disabled  are  proprietary.  Homes  for  the 
elderly  are  generally  quite  small,  with 
about  60%  consisting  of  only  3  to  9  beds 
(Ex.  13,  p.  1-64,  -65). 

BLS  employment  data  suggest  that 
80,569  workers  are  at  risk  in  residential 
care  facilities.  As  in  nursing  homes, 
nursing  aids  and  orderlies  make  up  the 
largest  percentage  of  workers.  About 
50%  of  all  potentially  exposed  workers 
fall  into  this  category.  Janitors  and 
cleaners  make  up  another  25%  and  over 
9,000  nurses  are  at  risk  (Ex.  13,  p.  1-69). 
As  in  nursing  homes,  blood  exposures 
in  residential  care  facilities  do  not  occur 
often,  but  contact  with  blood  does  occur. 
The  risk  of  exposure  is  greatest  where 
unprotected  chapped  or  non-intact  skin 
comes  into  contact  with  blood  or  other 
potentially  infectious  materials.  As 
noted  above  for  nursing  homes,  OSHA 
requests  additional  public  comment  on 
the  nature  of  potential  exposures  in  this 
sector. 

Estimated  1986  revenues  for 
residential  facilities  affected  by  the 
standard  were  $7.4  billion.  Estimated 
revenues  for  1988  are  $8.7  billion  (Ex.  13. 
p.  1-66)  and  estimated  profits  for 
proprietary  facilities  are  estimated  to  be 
approximately  $254  million. 

Outpatient  Care  Facilities.  Most 
outpatient  care  facilities  fall  into  one  of 
the  following  six  categories:  Health 
Maintenance  Organizations  (HMOs), 
freestanding  ambulatory,  hospices, 
home  healtjfi  care,  drug  treatment,  or 
hemodialysis. 

An  estimate  of  the  number  of  HMOs 
is  based  on  the  1987  Census  of  Health 
Maintenance  Organizations  conducted 
by  Interstudy  and  includes  654 
establishments  (Ex.  13,  p.  1-72).  Most 
HMOs  are  independent,  but  some  are 
administered  by  insurance  companies 
(31  plans),  hospital  chains  (10  plans), 
and  corporations  or  consulting  firms  (16 
plans)  (Ex.  13,  p.  1-72). 

The  number  of  ambulatory  care 
facilities  is  estimated  to  be  4,300,  based 
on  information  for  1987  from  the 
National  Association  of  Ambulatory 
Care  (NAAC).  A  reported  41.4%  of  these 


facilities  are  owned  by  corporations  (Ex. 
13.  p.  1-74). 

Information  published  in  1987  puts  the 
number  of  hospice  care  facilities  at 
about  812.  excluding  hospices  based  in 
hospitals  or  home  health  establishments. 
The  vast  majority  of  hospices  are  non- 
profit, with  42%  being  independent, 
community  based  organizations  (Ex.  13. 
p.  1-74). 

The  number  of  home  health  care 
facilities  that  would  be  affected  is 
estimated  to  be  7,000.  based  on  1987 
data  on  Medicare-certified 
establishments  and  on  1987  data  from 
the  National  Association  of  Home 
Health  Care  (Ex.  13.  p.  1-72). 

The  most  recent  data  regarding  drug 
treatment  centers,  a  1982  survey  by  the 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism,  placed  the  number  of  such 
facilities  at  4,818.  Excluding  those 
facilities  based  in  hospitals  and 
correctional  facilities  leaves  an 
estimated  3.887  centers  that  classify  as 
outpatient  facilities  (Ex.  13,  p.  1-75). 
Medicare-certified  hemodialysis 
centers  numbered  1,578  in  1986.  but  only 
861  were  freestanding.  About  80%  of 
these  facilities  are  for-profit  (Ex.  13.  p.  I- 
75). 

Also,  10.483  government  outpatient 
care  facilities  are  estimated  to  be  in 
operation  (Ex.  13,  p.  I-75A).  It  is  likely 
that  this  total  includes  a  number  of 
facilities  which  provide  care  for  the 
mentally  retarded. 

Thus,  the  total  number  of  outpatient 
facilities  bebevsd  to  be  covered  by  the 
proposed  rule  is  29,706. 

The  affected  worker  populotion  totals 
370.514  (Ex.  13,  p.  I-/^).  Over  150.000 
nurses  are  at  risk  in  this  sector,  as  well 
as  approximately  61.000  nursing  aids 
and  orderlies.  An  estimated  50  338 
physicians  and  surgeons  are  also  at  risk. 

With  so  many  different  kinds  of 
services  offered  within  this  SIC,  all 
major  routes  of  exposure  are  expected. 
Ambulatory  centers  and  HMOs  perform 
many  of  the  sa.me  procedures  that  are 
performed  in  a  physician's  office,  and 
th'is  exposure  routes  are  similar  to  those 
outlined  for  that  sector.  Home  health 
and  ho«;pice  services  perform  many  of 
the  same  procedures  performed  in  a 
nursing  home  or  residenti.?!  care  facility, 
and  thus  the  exposure  potential  is 
similar.  Over  14.000  laboratory 
technicians  were  identified  in  this  sector 
by  BLS,  so  exposure  via  laboratory 
procedures  and  equipment  is  probable. 

Revenues  for  home  health  care 
establishments  is  estimated  at  S8  billion, 
as  this  was  the  level  of  expenditure  on 
such  services  in  1987.  Total  revenue  for 
ambulatory  centers  rs  estimated  at  $2 
billion,  based  on  1983  data  conpiled  by 
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NAAC  Profit  levels  for  ambulatory  care 
renters  were  reportedly  5.1%  of  profits 
(Ex.  13.  pp.  1-76.  -77).  In  198a  outpatient 
facilities  are  projected  to  receive  about 
$33.7  billion  in  revenues  and  proprietary 
facilities  are  projected  to  receive  about 
Sl.O  billion  in  profits. 

Blood  Collections  and  Processing. 
According  to  information  received  from 
the  American  Association  of  Blood 
Danks  (AABB).  there  are  260 
independent  blood  centers  in  operation. 
About  400  plasma  centers  and  12  tissue 
banks  will  also  be  affected  by  the 
proposed  rule,  based  on  information 
supplied  by  the  American  Blood 
Resources  Association  (ABRA)  and  the 
American  Association  of  Tissue  Banks 
(Ex.  13.  p.  1-95). 

The  population  at  risk  for  this  sector 
is  estimated  to  be  22,198  workers  (Ex. 
13.  p.  1-98).  Phlebotomists,  nurses,  and 
laboratory  workers  are  the  predominant 
occupational  categories  for  blood  banks, 
and  it  is  reasonable  to  assume  that  this 
is  also  true  for  plasma  centers  and 
tissue  banks.  Over  40%  of  all  blood 
center  employees  are  part-time. 

Workers  in  this  sector  are  exposed 
most  often  daring  blood  collection  and 
blood  processing.  As  in  medical  and 
dental  labs  (discussed  above),  workers 
in  this  SIC  are  exposed  through 
needlesticks  (phlebotomists),  mucous 
membrane  contacts,  spills,  or  the 
improper  use  of  laboratory  equipment, 
such  as  the  centrifuge  [Ex.  13.  pp.  11-125- 
127). 

Revenue  for  blood  centers  was 
estimated  at  $1.3  billion  in  1987.  based 
on  data  obtained  from  106  members  of 
AABB.  Using  this  figure  as  an  indicator 
for  the  sector  as  a  whole  yields  a  total 
revenue  estimate  of  $1.42  billion  for  SIC 
809. 

Health  Clinics  in  Industrial  Facilities. 
Of  the  16  sectors  included  in  this 
analysis,  this  sector  includes  the  most 
facilities,  as  221.650  industrial  health 
clinics  have  been  identified  [Ex.  13.  p.  I- 
10|.  These  services  are  in  operation 
throughout  industry  and  are  not  pecul'^ir 
to  any  SIC  code  or  industry  sector. 

The  potentially  exposed  workforce  is 
estimated  to  be  223.903.  The  great 
majority  of  these  workers  are  full  or 
part-time  emergency  personnel.  In 
almost  11,000  workplaces,  a  physician  or 
nurse  is  in  charge  [Ex.  13.  pp.  I-lOO-lOlj. 

Traumatic  injuries  occur  in  industrial 
facilities,  giving  rise  to  potential  for 
blood  exposure.  Invasive  procedures  or 
the  changing  of  wound  dressings  also 
occur. 

Research  Laboratories.  For  the 
purposes  of  this  analysis,  research 
laboratories  include  any  laboratory 
performing  research  activities  where 
workers  may  be  occupationally  exposed 


to  blood  or  other  potentially  infectious 
materials.  (This  definition  differs  from 
that  used  in  the  standard  which  defines 
as  research  laboratories  only  those 
facilities  producing  research  laboratory 
scale  amounts  of  HIV  or  HBV.)  Research 
laboratories  have  been  classified  into 
four  categories:  academic  labs; 
independent  labs;  captive  labs  (industry 
affiliated);  and  government  sponsored 
labs. 

The  number  of  labs  covered  by  the 
proposed  rule  is  estimated  at  2,146  [Ex. 
13,  p.  1-42].  These  include  246  academic 
labs.  719  independent  labs,  1081  captive 
labs,  and  100  medical  labs  sponsored  by 
the  federal  government.  These  estimates 
are  based  on  a  1987  survey  of 
laboratories  performed  by  Booz.  Allen, 
and  Hamilton  (BAH)  and  on  1982 
Census  of  Manufactures  data. 

The  potentially  exposed  workforce  is 
estimated  to  be  9a715  [Ex.  13.  p.  M6]. 
These  workers  are  scientists,  research 
assistants,  and  laboratory  technicians. 

Exposure  incidents  in  this  sector,  as  in 
all  others,  tend  to  be  linked  to 
procedures.  Workers  in  these  types  of 
establishments,  however,  have  little  or 
no  patient  contact.  Spills,  which  may 
cause  infectious  material  to  come  into 
contact  with  non-intact  skin,  mucous 
membrane  contamination,  and  cuts  with 
sharp  instruments  are  the  most  frequent 
routes  of  exposure  in  these  facilities. 
Reduction  of  risk  will  be  almost  totally 
dependent  upon  the  use  of  engineering 
controls  and  proper  laboratory  work 
practices  when  handling  potentially 
infectious  materials.  Paragraph  (e)  of  the 
standard  contains  special  requirements 
for  research  laboratories  and  production 
facilities  handling  the  concentrated 
virus.  Additional  training  requirements 
for  employees  in  these  facilities  is  found 
in  paragraph  (9)(2){v). 

Based  on  a  study  by  the  National 
Science  Foundation,  approximately  28% 
of  funds  expended  for  private  research 
went  for  medical  research.  This 
translates  to  an  annual  budget  of  S2.5 
billion  for  1986.  Additionally.  $3.8  billion 
was  spent  in  the  U.S  on  pharmaceutical 
research  in  1986.  Profit  margins  for 
commercial  and  development  labs  were 
4.3  percent  of  receipts  for  that  year. 
Information  obtained  by  BAH  indicates 
that  federally  sponsored  labs  have 
average  budgets  of  $2.2  million. 
Assuming  this  figure  is  applicable  to 
medical  research  labs,  the  100  federally 
sponsored  medical  labs  would  have  a 
total  budget  of  about  S220  million  [Ex. 
JFA,  pp.  M3-44J. 

Total  revenues  for  this  sector  are 
estimated  to  be  $10.3  billion  [Ex.  13.  p.  I- 
44].  Profits  for  proprietary  labs  are 
tstimated  at  $433  million. 


Law  Enforcement.  The  total  number  of 
law  enforcement  establishments 
affected  is  approximately  6.205  [Ex.  13. 
p.  1-47].  This  number  includes  state  and 
local  police  departments  in  states  with 
state  occupational  safety  and  health 
plans.  These  departments  employ 
approximately  170,000  workers  who  are 
at  risk.  Based  on  Bureau  of  Justice 
Statistics  (B]S)  and  Census  Bureau  data. 
Federal  law  enforcement  personnel  at 
risk  number  approximately  31,000. 
These  personnel,  at  risk  because  their 
jobs  provide  potential  for  contact  with 
blood  and  blood  contaminated  weapons 
and  drug  paraphernalia,  are  estimated  to 
represent  70  percent  of  all  law 
enforcement  officers  [Ex.  13.  p.  1-48]. 
Additionally,  approximately  8,000 
laboratory  technicians  are  estimated  to 
be  at  risk  in  police  labs  [Ex.  13.  p.  1-49]. 

Law  enforcement  personnel  are  at  risk 
because  they  may  come  into  contact 
with  blood  or  other  potentially 
infectious  materials  during  the  course  of 
duty.  In  the  event  that  violent  crime  or 
life-saving  situations  are  encountered, 
appropriate  precautions  need  to  be 
taken  in  the  form  of  proper  work 
practices  and  personal  protective 
equipment.  The  frequency  of  these 
exposures  varies  with  the  locality  and 
the  rate  of  violent  crime,  but  OSHA 
estimates  that  about  10%  of  these 
employees  are  exposed  on  a  fairly 
frequent  basis. 

According  to  BJS.  expenditures  for 
law  enforcement  totalled  $22  billion  for 
fiscal  year  1984-85.  State  and  local 
governments  spent  $19.2  billion  and 
federal  expenditures  were  $2.8  billion 
[Ex.  JFA.  p.  1-A7].  It  is  estimated  that 
1988  expenditures  will  be  $30.8  billion, 
with  47.5%,  or  $16.7  billion,  occurring  in 
state-plan  states. 

Fire  Protection.  About  3.174  fire 
departments  will  be  covered  by  the 
proposed  rule.  All-volunteer  fire 
departments  do  not  come  under  OSHAs 
purview  and  thus  are  not  included  in 
this  estimate.  (The  actual  number  of 
stations,  however,  appears  to  be  roughly 
5,232,  as  many  departments  operate  out 
of  more  than  one  station.)  Private 
emergency  medical  establishments 
number  about  500  [Ex.  13,  p.  1-51], 

The  potentially  exposed  workforce  is 
estimated  to  be  201.749  workers.  These 
are  mostly  career  fire  fighters  plus 
volunteers  who  are  paid  part-time 
wages.  Private  rescue  services  employ 
25.550  of  these  potentially  exposed 
workers  [Ex.  13.  p.  1-53]. 

Emergency  rcsponders.  who  are 
estimated  to  comprise  about  30%  of 
these  employees,  are  very  often  in 
situations  where  there  is  a  potential  fc  - 
occupational  exposure.  Emergency 


Federal  Register  /  Vol.  54.  No.  1Q2  /  Tuesday.  May  30.  19£9  /  Proposed  Rules 23081 


medical  technicians  perform  invasive 
procedures  and  administer  resuscitation. 
These  workers  are  frequently  exposed 
to  blood. 

Expenditures  on  fire  protection  in 
state  plan  states  is  estimated  to  be 
approximately  $4.0  billion  [Ex.  13,  p.  I- 
52]. 

Correctional  Listitutions.  An 
estimated  2.333  correctional  institutions 
are  affected  by  the  proposed  rule.  Of 
these.  47  facilities  are  federally 
administered.  A  reported  65  of  the  2,333 
facilities  identified  medical  treatment  or 
hospitalization  as  a  primary  function. 
(These  figures  are  based  on  BJS  census 
information  for  the  years  1983  and  1984). 
[Ex.  13.  p.  1-92] 

The  number  of  state  and  local  custody 
and  security  employees  estimated  to  be 
at  risk  is  74.000.  Additionally,  12.000 
treatment,  and  education  employees  are 
estimated  to  be  at  risk  in  slate  and  local 
facilities.  Adding  the  12.000  federal 
workers  at  risk  yields  a  total  population 
at  risk  of  98,000  [Ex.  13,  p.  I-92J. 

Situations  putting  correctional 
employees  at  risk  of  blood  exposure 
include  violence  and  emergency  medical 
treatment.  While  exposure  to  other 
potentially  infectious  materials  takes 
place  in  correctional  facilities,  such 
situations  do  not  occur  on  a  daily  basis. 

Expenditures  for  corrections  in  state 
pliin  states  is  estimated  to  have  reached 
SG.9  billion  in  fiscal  year  1984-85. 
Federal  government  expenditures  were 
S779  million  in  1985.  Total  expenditures 
arc  expected  to  be  39  9  billion  in  1988 
[Ex.  13,  p.  1-92). 

Funeral  Homes.  The  number  of 
funeral  homes  believed  to  be  affected  by 
the  proposed  rule  is  15.051.  This  is  based 
on  the  1982  Census  of  Service  Industries 
[Ex,  13,  p.  1-84). 

The  total  number  of  workers 
estimated  lo  be  at  risk  in  funeral  homes 
is  26,407  [Ex.  13,  p.  1-87).  The  majority  of 
these  workers  are  embalmers  (about 
80%)  with  janitors  making  up  most  of 
those  ""e-Tiaining. 

Procedures  placing  funeral  home 
workers  at  risk  of  exposure  are 
embalming,  cleaning,  disinfecting,  and 
transporting  cadavers.  Embalmers  are  at 
risk  due  to  the  presence  of  uncontained 
blood,  and  the  need  to  handle  various 
body  parts  and  tissues  and  to  suture 
incisions. 

According  to  census  data,  revenues 
for  all  funeral  services  and  crematories 
were  $5.5  billion  in  1986.  Average  profit 
margins  were  estimated  to  have  been 
7.1%  in  1987.  making  profit  levels  for  the 
industry  about  $390  million  [Ex.  13.  p.  1- 
84]. 

Personnel  Services.  JFA  estimates  that 
between  1,301  and  1,615  personnel  firms 
worked  with  registered  nurses  in  1983 


[Ex.  13.  p.  1-88).  For  tie  purposes  of  this 
analysis.  OSHA  assumes  that  there  are 
1.615  affected  establishments  in  this 
sector. 

BLS  estimates  that  only  about  one- 
tenth  of  all  temporary  workers  work  in 
the  health  field.  This  potentially 
exposed  workforce  Is  approximated  at 
155,844  [Ex.  13.  p.  1-89].  These  workers 
are  p.-imarily  nurses  and  nursing  aides. 

The  risk  of  exposure  for  temporary 
nurses  and  nursing  aides  is  the  same  as 
for  permanent  nurses. 

Revenues  for  personnel  supply 
companies  were  $10.4  billion  in  19iB6. 
according  to  the  Service  Annual  Survey. 
On  the  assumption  that  revenues  are 
divided  by  establishment  share.  $2.7 
billion  is  estimated  to  have  been  earned 
by  those  personnel  service  companies 
affected  by  the  proposed  rule.  Similarly, 
pre-tax  profits  were  estimated  at  $70 
million,  based  on  data  reported  by 
Robert  Morris  Associates.  Revenues  in 
1988  are  projected  to  be  $3.2  bilhon 
while  profits  are  projected  to  be  ^6 
million  [Ex.  13,  p.  I-88J. 

Medical  Equipment  Repair.  OSHA 
estimates  that  2.967  facilities  that  repair 
medical  or  dental  equipment  will  be 
affected  by  the  proposed  rule.  The  1982 
Census  of  Manufactures  includes  2.711 
of  these  establishments  in  the  medical 
instrum.ent  industry.  Industry  sectors 
included:  Surgical  and  Medical 
Instruments  (SIC  3841);  Surgical 
Appliances  and  Supplies  (SIC  3842);  and 
Dental  Equipment  and  Supplies  (SIC 
3843),  In  addition.  2.^6  firms  were 
identified  which  exclusively  repair  and 
service  medical  equipment  (Ex,  13,  p.  I- 
104], 

The  affected  workforce,  which  is 
estimated  to  be  1,882  workers  [Ex.  13. 
p.  l-ior],  includes  only  those  vvckers 
who  unpackage  and  clean  and  disinfect 
the  equipment  prior  to  ser\icing. 

The  total  value  of  shipmcr.ls  for  this 
sector  is  estimated  to  be  $18.7  billion, 
based  on  Commerce  Department  data. 
Assuming  profit  margins  are 
approximately  equal  to  those  of  1987, 
profits  for  this  industry  will  be  $1  biilion 
[Ex.  13,  p.  1-105]. 

c. Benefits — Introduction.  OSH.As 
standard  to  reduce  occupational 
exposure  to  bloodborr.e  pathogens, 
including  hepatitis  B  virus  (HBV),  non- 
A,  non-B  hepatitis  virus,  and  human 
immunodeficiency  virus  (HIV),  includes 
provisions  applicable  to  the  wide  range 
of  occupational  settings  where  potential 
exposure  to  such  bloodbome  pathogens 
exist  This  section  describes  how  the 
standard  will  reduce  the  risk  and 
estimates  the  expected  reduction  in 
HBV  cases  among  the  employees 
affected  by  the  standard.  These 
estimates  are  based  on  data  and 


ir.fo.-motion  provided  lo  OSHA  by  Jack 
Faucett  Associates,  the  Centers  for 
Disease  Control  (CDC),  and  rommrnters 
to  the  rulemaking  record. 

Hazard  Abatement.  OSHA's  standard 
for  reducing  worker  exposure  to 
bloodbome  pathogens  includes  e'ylit 
primary  categories  of  control.  The 
standard  is  based  on  the  adoption  of 
universal  precautions  as  a  method  of 
infection  control.  Fundamentally 
different  from  traditional  procedures 
that  isolate  known  infectious  individuals 
and  materials  in  the  health  care  setting, 
this  approach  assumes  that  all  human 
blood  and  certain  body  fiuids  and 
tissues  are  potentially  infectious  for 
HIV,  HBV,  and  other  bloodbome 
pathogens.  The  rationale  for  liiis 
approach  is  that  carriers  of  these 
diseases  are  not  always  identifiable  in 
the  health  care  giving  setting,  and  that 
contaminated  materials  are  not  a. ways 
properly  labelled.  Thus,  the  expojed 
worker  can  be  at  great  risk  without 
warning. 

The  standard  will  apply  to  widely 
varying  workplace  settings,  including 
research  laboratories,  funeral  hoires. 
hospitals,  prisons  and  police  and  f.^e 
departments.  Hazard  abatem.e::' 
Hieasures  will  be  developed  by  the 
employer  to  best  suit  the  workplace 
setting  and  accomplish  the  commrn 
objective  of  protecting  the  worker  from 
contact  with  blood  and  other  po*er.tia!!y 
infectious  materials. 

In  implementing  the  standard, 
employers  will  first  develop  an  infecrion 
contrcl  program  that  identifies  (IJ  the 
tasks  and  work  areas  that  are  likely  to 
present  exposures  to  blood,  or  oi.'-cr 
potentially  infectious  produc's,  (2)  the 
employee  positions  that  are  involved, 
and  (3)  the  controls  that  will  be  used  to 
reduce  the  potential  risk. 

All  exposed  employees  must 
participate  in  employer  provided 
training,  which  is  to  be  accomplished 
within  90  d.iys  of  the  ef.^ectivp  d,.!e  of 
the  s'andard  or  at  the  time  of 
employment,  and  at  lr;ast  annua'ly         » 
thereafter.  The  t^ain:.^g  must  include 
clinical  and  epidemiologic  information 
about  infectious  diseases,  modes  of 
transmission,  and  means  to  reduce  risks 
of  exposure.  It  must  designate  specific 
procedures  to  be  used  in  the  work 
setting  and  specific  policies  to  deal  with 
exposures. 

In  a  series  of  case  studies  conducted 
by  Jack  Faucett  Associates,  hospitals 
reported  that  one  of  the  most  important 
aspects  of  employee  compliance  with 
infection  control  programs  was  an 
understanding  of  the  risk.  The  employee 
training  that  conveys  this  risk  becomes 
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an  indispensable  link  in  hazard 
abatement. 

Another  requirement  of  the  standard 
is  that  employers  offer  prescreenlng  and 
HBV  vaccine  to  those  employees  who 
are  exposed  to  blood  or  other 
potentially  infectious  materials  on 
average  once  or  more  times  per  month. 
HBV  vaccination  is  a  means  of 
achieving  substantial  reduction  in  the 
risk  of  infection  for  non-immune 
employees,  achieving  up  to  a  98  percent 
rate  of  efficacy  (Exs.  4-20;  6-45). 

The  standard  also  requires  post 
exposure  evaluation  and  treatment.  This 
includes  testing  to  determine  whether 
there  has  been  transmission  of  infection, 
and  follow-up  treatment  and  counseling. 
In  the  case  of  exposure  to  HBV,  follow- 
up  treatment  can  prevent  illness.  Thus, 
procedures  for  reporting  exposures  are 
an  important  part  of  the  infection 
control  program. 

Additional  controls  that  employers 
will  use  include  engineering  controls, 
work  practices,  personal  protective 
equipment  and  housekeeping  measures. 
There  is  a  clear  understanding  that 
effective  hazard  abatement  in  health 
care  settings  will  require  a  full  range  of 
protective  measures,  with  personal 
protective  clothing  being  integral  to  the 
program.  Engineering  controls  such  as 
splash  guards  and  biosafety  cabinets 
will  complement  work  practices 
involving  safe  use  of  centrifuges  and 
housekeeping  provisions  for  disposal  of 
needles  and  sharps.  In  one  study, 
approximately  41%  of  the  laboratory 
accidents  preceding  infection  were 
related  to  needles  and  sharps  and  an 
additional  27%  were  related  to  spillage 
and  splashes,  especially  from  centrifuge 
use  (Ex.  13,  p.  11-79).  Collins  also  reports 
that  37%  of  the  infected  laboratory  staff 
were  not  trained. 

Work  practices  can  also  have  a 
substantial  impact  on  hazard  abatement 
by  altering  the  manner  in  which  a  task  is 
performed.  Needlesticks.  which  occur 
frequently  when  recapping 
contaminated  needles,  have  been 
identified  as  a  major  route  of  exposure. 
Indeed,  the  most  commonly  reported 
route  of  exposure  to  blood  and  other 
potpnUally  infectious  materials  is  the 
rcedlestick  or  cut  with  other  types  of 
sharps.  Health  care  facilities  report  an 
a\  erage  of  4  to  16  needlesticks  per  100 
employees  per  year  (Ex.  6-82:  Ex.  4-13), 


and  these  figures  may  underestimate  the 
actual  exposure  rate  by  40  to  50  percent 
(Ex.  13.  p.  n-ie;  Ex.  0-100).  Maynard  and 
HoUinger  have  estimated  that  at  least  1 
percent  of  hospitalized  patients  are  HBV 
carriers,  and  Gerberding  has  estimated  a 
seroconversion  rate  of  19  to  27  percent 
for  HBV  after  accidental  percutaneous 
injection  of  blood  serum  from  patients 
who  are  positive  for  HBe  antigen  (highly 
contagious)(Ex.  6-114). 

In  conjunction  with  a  firmly  enforced 
policy  of  not  recapping  needles  by  hand, 
adequate  and  accessible  puncture 
resistant  disposal  containers  must  be 
provided  in  order  to  substantially 
reduce  these  exposures  (Ex.  13,  p.  11-29). 
Studies  suggest  that  adopting  a  point-of- 
use,  puncture  resistant  container  system 
may  reduce  injuries  for  housekeeping, 
medical  and  nursing  staff  (Ex.  13,  p.  II- 
30). 

Under  this  standard  the  employer 
shall  make  appropriate  personal 
protective  equipment  readily  accessible 
if  there  is  a  potential  for  exposure  to 
blood  or  other  potentially  infectious 
materials.  The  equipment  shall  include 
gloves,  masks,  face  shields,  gowns,  and 
aprons  of  appropriate  material.  In 
addition,  emergency  ventilation  devices 
shall  be  used  to  minimize  the  need  for 
mouth-to-mouth  resuscitation. 

The  use  of  personal  protective 
equipment  is  a  direct  line  of  defense  for 
health  care  workers  whose  exposures 
occur  through  contact  with  infected 
patients.  Gowns  and  gloves,  used  for 
many  years  in  surgery  and  nurseries,  are 
now  routinely  used  by  many  emergency 
room  and  hemodialysis  personnel  to 
reduce  the  risk  of  infection  and  disease 
transmission.  The  e^ectiveness  of  these 
controls  in  reducing  the  incidence  of 
HBV  infections  is  exemplified  by  the 
experience  of  a  large  mid-western 
hospital,  which  in  the  1970's  had  a 
growing  number  of  infections  among  its 
staff.  After  instituting  a  full  range  of 
infection  control  practices  the  hospital 
reported  no  known  HBV  infection  in 
1986  and  1987  (Ex.  13.  p.  88).  In  order  to 
evaluate  such  programs,  OSHA  requests 
additional  public  comment  on  infection 
control  experiences  of  other  affected 
institutions. 

Since  linens  or  waste  products 
contaminated  with  blood  or  other 
potentially  infectious  products  may 
present  a  risk  of  disease  transmission, 


the  proposed  standard  establishes 
procedures  for  the  handling  of 
contaminated  linen  and  waste  by 
housekeeping  or  laundry  staff.  The 
standard  provides  measures  that  will 
reduce  contact  with  contaminated  linens 
and  waste  by  requiring  clearly  labelled, 
leakproof  containers  or  bags. 

Under  the  standard,  laboratories 
producing  HIV  and  HBV  for  research  or 
laboratories  concentrating  these  viruses 
shall  conduct  procedures  according  to 
paragraph  (e)  of  the  proposed  standard. 
These  procedures  were  derived  from  the 
NIH/CDC  guidelines  for  Biosafety  Level 
(BSL)  2  and  BSL  3. 

As  documented  earlier  in  this 
preamble,  concentrated  HBV  and  HIV 
present  a  high  risk  for  infection  in  the 
laboratory  environment,  thus 
emphasizing  the  importance  of 
implementing  stringent  infection  control 
practices  in  this  facility  type. 

Population-at-Risk.  Table  VII-3 
identifies  by  SIC  code  and  facility  type 
OSHA's  estimates  of  the  total  number  of 
workers  at  risk  of  exposure  to  HBV  and 
HIV.  The  population-at-risk  of  HBV 
infection  is  a  subset  of  the  total 
population  at  risk  of  HIV  infection 
because  prior  exposure  or  vaccination 
may  result  in  immunity  to  HBV 
infection. 

QuantiHcation  of  Benefits.  Bloodbome 
pathogens  are  associated  with  a  variety 
of  diseases  among  employees  exposed 
to  infectious  materials,  and  OSHA  has 
not  been  able  to  quantify  all  of  the 
potential  beneRts  expected  from  the 
proposed  standard.  Most  importantly, 
the  relatively  short  history  of  the  HIV 
epidemic  has  made  it  difficult  to  develop 
a  precise  projection  of  the  number  of 
job-related  AIDS  cases  that  will  be 
averted.  It  is  known  that  the  probability 
of  HIV  transmission  in  most  workplace 
settings  is  low;  only  25  cases  of  HIV 
infection  associated  with  occupational 
exposure  have  been  documented  (see 
Health  Effects).  Nonetheless,  the 
prevalence  of  AIDS  continues  to  climb 
rapidly  among  the  general  population, 
and  in  the  absence  of  strict  infection 
control,  the  rate  of  occupational  risk  will 
grow  accordingly.  A  recent  study 
conducted  by  CDC  found  that  37%  of  the 
reported  exposures  to  the  HIV  virus 
could  have  been  prevented  if  routine 
precautions  had  been  followed  [Ex.  &- 
372). 


Table  VII-3— Population  at  Risk:  Health  Care  and  Other  Employees  at  Risk  by  SiC  and  Facility 


SIC 


High  nsk  h«allh  care  worker*: 

8060 

8020 


Facility  name 


Hospitals 

Dental  Offices. 


Total  employees 


2,145.140 
322,676 


Federal  Register  /  Vol.  54,  No.  102  /  Tuesday.  May  30.  1969  /  Proposed  Rules 


23083 


Table  Vlt-3— Population  at  Rjsk:  Health  Care  and  Other  Employees  at  Risk  by  SIC  and  Faciuty— Continued 


stc 


FaoJity  name 


8010.  1830 _ „  Physician's  Offices. 

8070 _ i  Medical  and  Dental  Lat»., 


8050. 
8360. 
8080. 
8090. 


7362. 


Nursing  Hoines 

Residential  Facilities 

Outpatient  Care  Facilities.. 
Blood  Banks  and  Others... 

tndusthal  Clinics 

Temporaiy  Workers 


Total  at  Risk  of  HIV 

Total  at  Risk  of  HBV.  Assuming 
23%  Of  Empk>yees  Are  Now 
Vaccinated  And  A  15%  To  30% 
Natural  Immunity  Rate. 
Other  employees  at  nsk: 

7260 „.., 

9221 _„ 

9224 _._. 

9223 

7391 _ _ _ 


Total  employees 


536.122 
40.822 

778.375 
60  568 

370514 
22.196 

223.903 

15S.644 


4.676.163 
,2.320.436-3.021.860 


Total  at  Risk  of  HIV - _ 

Total  at  Risk  of  HBV,  Assuming 
0.t%  of  Employees  Are  Now 
Vaccinated,  And  A  15%  To 
30%  Natural  Immunity  Rate. 

Total  Population  At  Risk  Of  HtV 

Total  Population  At  Risk  Of  HBV, 
GiMft  Vaccinations  and  Immuni- 
ty- 


Funeral  Homes 

Police 

Fre  DeparftnenL 

Correction  Workers 

Research  LatxKatones . 
Medicaf  Equipment 


26.407 

2C8.693 

201.749 

97.945 

96.715 

1382 


635.391 

444.202-539510 


5.311.554 
|2.764,638-3.561.370 


Source:  Office  of  Regulatory  Analysis.  19S9. 

In  contrast  to  the  limited  knowledge 
concerning  the  risk  of  AIDS,  the  risk  of 
contracting  hepatitis  B  at  the  workplace 
has  been  studied  extensively  for  many 
years.  OSHA  therefore  has  developed 
quantitative  estimates  of  the  effect  of 
the  proposed  standard  on  the  future 
number  of  hepatitis  B  infection  cases 
among  the  employees  at  risk.  First, 
OSHA  addressed  the  vaccine  provision 
by  estimating  the  annual  number  of 
cases  of  each  type  of  hepatitis  B  that 
would  be  avoided  by  offering  all  eligible 
employees  the  opportunity  for 
vaccination.  The  basic  assumptions  for 
this  benefits  analysis  are  that  15%  to 
30%  of  the  workers  have  acquired 
lifetime  immunity  from  past  exposure  to 
HBV,  and  that  23%  of  the  health  care 
workers  and  0.1%  of  the  non-health  care 
workers  at  risk  have  already  received 
the  vaccine  (see  Preliminary 
Quantitative  Risk  Assessment).  Of  the 
remaining  exposed  workers,  OSHA 
assumes  that  all  of  the  identified 
employees,  except  for  70%  of  the  firemen 
and  90%  of  the  police,  are  potentially 
exposed  more  than  once  a  month  and 
therefore  will  be  eligible  for  the 
vaccination  program.  OSHA  assumes 
that  50%  of  these  employees  will  choose 
to  participate  and.  if  found  not  to  be 


immune,  to  receive  the  HBV  vaccine. 
The  efficacy  rate  for  the  vaccine  is 
assumed  to  be  90%  (Ex.  4-20;  6-45:  Ex. 
13,  p.  n-32). 

Next,  OSHA  multiplied  estimates  of 
the  number  of  employees  at  risk  by  the 
extent  of  the  excess  risk.  As  developed 
earlier  in  this  preamble,  the  annual 
occupational  risk  of  contracting  HBV 
infection  for  these  employees  is 
estimated  at  &om  1.74  to  2.80  per 
thousand  employees.  For  the  employees 
exposed  less  often  than  once  a  month, 
OSHA  assumed  that  the  excess  risk 
would  be  one-half  as  large.  The  first  four 
columns  of  Table  VII-4  present 
estimates  of  the  baseline  aimual 
incidence  of  work-related  cases  of  HBV 
infection  and  the  number  of  these  cases 
that  would  be  avoided  annually 
following  the  Implementation  of  the  new 
vaccination  programs.  As  shown,  OSHA 
estimates  that  the  current  number  of 
occupationally-related  cases  is  between 
5,953  and  7,416  per  year,  of  which  over 
40%  would  be  prevented  by  offering 
vaccination.  (More  cases  are  predicted 
for  the  higher  natural  immunity  rate 
(30%)  because,  given  the  reported 
number  of  cases  and  the  fixed 
background  incidence,  it  implies  a 
proportionately  greater  risk  of 


occupationally-related  disease  among 
employees  who  are  not  immune] 

The  1.7  to  2.1  million  workers  at  risk 
who  will  not  be  protected  by 
vaccination  must  rely  on  the  other 
provisions  of  the  standard,  including 
engineering  controls,  work  practices, 
personal  protective  equipment,  post-    - 
exposure  medical  evaluation, 
housekeeping  and  training.  In  the 
midwestem  hospital  mentioned  earlier, 
less  than  20%  of  the  eligible  employees 
chose  to  receive  the  vaccine,  yet  this 
facility  was  able  to  reduce  its  incidence 
of  reported  HBV  infection  from  160 
cases  during  a  2-year  period  in  the  early 
1970s  to  one  case  in  1985  and  none  in 
1986  and  1987.  This  was  accomplished 
through  the  establishment  of  a 
comprehensive  program  of  infection 
control  practices,  including  aggressive 
post-exposure  protocol,  and  supports 
OSHA'S  belief  that  although  HBV 
vaccination  is  a  key  protective  measure, 
a  very  high  degree  of  disease  avoidance 
can  be  maintained  through  ancillarj' 
infection  control  practices.  Thus.  OSHA 
has  assumed  that  75%  of  the  remaining 
risk  would  be  prevented  by 
implementing  the  non-vaccine  related 
provisions  of  the  standard. 


JMI 
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Table  VllM.— Annual  Baseune  Cases  and  Cases  Avoided  of  OccuPATiONAav  Induced  Hepatitis  B 


Bm>Bn6  cas6S 

Cas«s  avoided  due  to 

Total  cases  avoided 

30  immune 

vaccine 

15immune 

15  immune 

30  immune 

HBV  ln(«ction« „ 

5.953 

1.488 

298 

7 

298 

74 

101 

24 

132 

7.416 

1,854 

371 

9 

742 

185 

126 

30 

165 

2.496 

624 

125 

3 

125 

31 

42 

10 

56 

3.049 

762 

152 

4 

305 

78 

52 

12 

68 

5.089 

1.272 

254 

6 

254 

64 

87 

20 

113 

6.324 

HOpttlUKd ........«.....,«„.........„....„„„...,«,.«.....„ „„..« „ « «.^„ ...    . 

1.581 
316 

Fulminanl  OMih ...   

8 

63? 
158 
108 
25 
141 

HBV  Canter „. 

Chronic  HB .._ _.    _ „... 

DetthPHC _.      ._..     .    _ „„  

M  DMttw „ 

Source:  Office  o(  ReguMory  Analytis.  1969. 

In  total,  considering  the  full 
combination  of  provisions,  including 
vaccination,  engineering  controls,  work 
practices,  protective  clothing, 
housekeeping,  and  training,  OSHA 
believes  that  the  great  majority  of  HBV 
cases  caused  by  workplace  exposure 
can  be  avoided.  The  final  columns  of 
Table  VIM  display  OSHA's  estimate 
that  compliance  with  the  standard  will 
prevent  firom  between  5.060  and  6.324 
cases  of  occupationally-contracted  HBV 
infection  per  year,  of  which  from  1.272  to 
1,581  would  have  resulted  in  acute 
symptoms,  and  from  113  to  141  in  death. 

In  addition,  a  considerable  number  of 
non-occupationally  induced  illnesses 


will  be  prevented.  OSHA  estimates  the 
background  risk  of  HBV  to  be  1.74  cases 
per  1000  employees.  On  this  basis, 
immunizing  the  1.210,407  to  1,595,097 
employees  who  are  estimated  to  be 
vaccinated  as  a  result  of  this  standard 
will  prevent  about  1,921  to  2.532 
background  cases  per  year. 
Furthermore,  sex  partners  of  those  with 
HBV  infections  will  become  infected 
about  30%  of  the  time  (Ex.  6-425: 6-430). 
As  over  60%  of  the  U.S.  woricforce  is 
married.  OSHA  assumes  that  about  70% 
of  the  HBV  victims  could  potentially 
spread  this  disease.  Thus,  halting  its 
dissemination  to  the  non-occupationally 
exposed  population  will  boost  the  fiill 


beneHts  of  the  standard  by  about  21% 
(30%  X  70%)  per  year.  These  results, 
which  are  displayed  in  Table  VIl-5, 
indicate  that  this  standard  will  prevent 
from  3,653  to  4,132  cases  of  non- 
occupationally  induced  cases  of 
hepatitis  B.  of  which  from  81  to  92  would 
be  fatal.  Table  VII-6  combines  the 
estimates  presented  in  the  two  previous 
tables  and  shows  that  OSHA  expects 
the  standard,  in  total,  to  prevent  from 
9.221  to  9,977  infections  and  from  205  to 
222  deaths  per  year  from  both 
occupational  and  non-occupationally- 
induced  cases  of  hepatitis  B. 


Table  VII-5.— Annual  Cases  Avoided  of  Nonoccupationally  Induced  Hepatitis  B 

Cases  avoidad  due  to 
vacdne 

Cases  avoidad  by  sex 
partners 

Total  cases  avoided 

15  percent 

• 

IS  percent 

knmuna 

SOpeioenl 

Immune 

15  percent 

30  percent 
immune 

30  percent 
immune 

633 

127 

3 

9fa 

63 
43 
10 
56 

1,921 

480 

96 

2 

192 

46 

33 

8 

43 

1.600 

400 

80 

2 

160 

40 

27 

6 

36 

1.732 

433 

87 

2 

173 

43 

29 

7 

39 

4.132 

1.033 

207 

5 

413 

103 

70 

17 

92 

3.653 

913 

183 

5 

365 

91 

ft9 

Futminenl  Oealti 

HBV  Cwriar 

Chronic  H8 „...    

Deetti  Orrhceie- .,, 

Death  PHC...  __     „._ ,. .. , 

15 
81 

All  Deaths 

Source:  OHice  c*  Regulatory  Analyals.  1989. 

Table  Vll-6.— Annual  Number  of  Occupational  and  Nonoccupational  Hepatitis  B  Cases  Avoided 


Occupational  cases 
avoided 

Nonoccupational  cases 
avoided 

Total  cases  avoided 

15  percent 
immune 

15  percent 

immune 

30  porcont 

immune 

15  percent 

immune 

30  percent 
immune 

30  percent 
immune 

5.089 

1.272 

254 

6 

254 

64 

87 

20 

113 

6.324 

1.581 

316 

6 

6,12 

156 

108 

25 

141 

4,132 

1.033 

207 

5 

413 

103 

70 

17 

92 

3.653 

913 

183 

5 

365 

91 

62 

15 

81 

9.221 

2.305 

461 

12 

666 

167 

157 

37 

205 

9.977 

2.494 

499 

12 

998 

249 

170 

40 

222 

Acuta  SymplaniB 

Hosoitafaed 

Fulminant  Deeth _   

HBV  Gamer „...„ _ 

Chronic  HB 

Death  Cirfho*t 

Death  PHC 

All  Deaths _ 

Source:  Office  of  Regulatory  Analysis.  1969. 
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D.  Technological  Feasibility.  In  this 
section,  the  provisions  of  the  proposed 
standard  are  examined  with  respect  to 
their  role  in  reducing  the  occupational 
risk  faced  by  workers  within  the  16 
industry  sectors  identified.  Baseline 
conditions,  or  the  level  of  current 
compliance  with  the  provisions  of  the 
proposed  rule,  will  also  be  discussed 
and  compliance  rates,  expressed  as  a 
percentage  of  full  compliance,  are 
presented.  Finally,  issues  of  feasibility 
regarding  the  implementation  of  the 
provisions  of  the  proposed  standard  are 
addressed. 

Compliance  rates  were  based  on 
information  in  the  public  record,  OSHA 
inspection  files,  and  site  visits 
conducted  by  Jack  Faucett  Associates 
(JFA).  These  sources  generally  provided 
one  of  two  different  measures  of  current 
compliance.  The  first  measure  is  the 
extent  of  partial  compliance  with  a 
particular  provision,  assuming  that  all 
affected  facilities  have  instituted  a 
program  of  infection  control.  For 
example,  a  partial  compliance  rate  of 
50%  estimated  for  a  sector  with  respect 
to  the  post  exposure  follow-up  provision 
indicates  that  facilities  have  follow-up 
programs  in  place,  but  that  only  50%  of 
the  workers  at  risk  are  in  fact  offered 
treatment  and  counseling.  The 
alternative  measure  provides  an 
estimate  of  the  proportion  of  facilities  in 
a  sector  that  are  in  fiill  compliance  with 
a  particular  provision  of  the  proposed 
rule.  For  example,  a  compliance  rate  of 
50%  for  the  post  exposure  follow-up 
provision  using  this  measure  of 
compliance  indicates  that  within  a 
particular  sector  one-half  of  the  facilities 


have  instituted  a  program  but  that  ail 
affected  workers  within  those  facilities 
are  offered  treatment  and  counseling. 
The  interpretation  given  to  these 
respective  measures  of  baseline  data  is 
dependent  upon  the  way  in  which  the 
data  are  presented.  The  most 
appropriate  interpretation  is  used  in 
each  case. 

The  provisions  of  the  proposed  rule 
are  expected  to  make  a  substantial 
reduction  in  the  occupational  risk  of 
those  workers  potentially  exposed  to 
blood  or  other  infectious  materials.  The 
provisions  having  the  greatest  impact  on 
occupational  risk  are  those  requiring,  at 
no  cost  to  the  employee,  the  vaccine  and 
post-exposure  prophylaxis  against  the 
hepatitis  B  virus  (HBV),  the  use  of 
personal  protective  equipment,  the 
training  and  information  programs,  the 
implementation  of  engineering  controls, 
and  the  practicing  of  safe  work 
procedures.  Additional  provisions 
address  the  use  of  proper  procedures  for 
the  handling  and  disposing  of 
contaminated  waste,  labeling,  and 
recordkeeping. 

HBV  Vaccination  and  Post  Exposure 
Follow-up.  The  most  effective  method  of 
infection  control  against  HBV  is  the 
hepatitis  B  vaccine.  While  there  are  two 
types  of  vaccine,  serum  derived  and 
genetically  engineered,  immunogenicity 
is  reported  to  be  similar  for  both  [Ex.  13, 
p.  11-32].  Evidence  indicates  that  HBV 
vaccine  will  induce  antibody  in  85  to  98 
percent  of  healthy  young  adults  [Exs.  4- 
20;  &-45J.  There  do  not  appear  to  be  any 
technical  obstacles  to  this  provision. 

The  proiiosed  standard  requires  that 
all  employees  who  incur  occupational 


exposures  to  blood  on  average  ono  or 
more  times  per  month  be  offered  the 
vaccine.  The  current  rate  of  employee" 
acceptance  in  many  sectors  is  only 
about  30%.  However,  refusal  seems  to  be 
in  large  part  linked  to  concerns 
regarding  the  safety  of  the  vaccine  |Ex. 
4-31 1.  Thus,  following  the  provision  of 
new  educational  programs  [Ex.  11-86.  p. 
15],  OSHA  expects  that  at  least  SO'o  of 
the  unvaccinated  employees  at  risk  will 
participate  in  the  vaccination  program. 

The  proposed  standard  also  includes 
a  provision  for  post-exposure 
prophylaxis  against  HBV.  This 
prophylaxis  consists  of  the  hepatitis  B 
immune  globulin  (HBIG)  injection.  This 
post-exposure  treatment  appears  to  be 
highly  effective  in  preventing  HBV 
infection  when  administered  shortly 
aftar  the  exposure  incident  [Ex.  6-45). 
JFA  estimated  the  levels  of  baseline 
compliance  with  this  provision  |Ex.  13. 
Table  III-18).  (Table  VIl-7  provides  a 
summary  of  compliance  rates  for  all 
provisions,  by  SIC  code).  A  serious 
obstacle  to  the  implementation  of  this 
requirement,  however,  is  that  not  all 
exposures  are  reported  [Ex.  6-100). 

Thus,  HBV  vaccination  and  post 
exposure  follow-up  can  provide 
effective  protection  for  those  exposed 
employees  who  are  at  risk  of  contracting 
HBV.  The  limitations  of  this  provision 
are  that  not  all  workers  will  participate 
in  the  vaccine  program,  not  all 
exposures  will  be  reported,  and,  finally, 
workers  will  still  be  at  risk  for  other 
bloodbome  diseases,  such  as  AIDS  and 
non-A.  non-B  hepatitis. 


I 


Table  VIII-7.— Summary  of  Current  Compuance 

[Percem] 


1 

ppe 

Houskeeping 

Post 
exposure 

toNOIWHjp 

Records 

'                                   kKlustiy 

Gloves 

Other 

Containers 

Waste 
disposal 

Trairir.g 

Offices  of  physicians _ „_ 

60 
75 

so 

90 

90 

90 

50 

50 

N/A 

100 

90 

SO 

100 

SO 

50 

SO 

60 
40 
25 
60 
90 
90 
25 
25 
N/A 
100 
90 
50 
SO 
50 
50 
SO 

40 
50 
SO 

so 

92 

50 

35 

50 

N/A 

100 

85 

50 

100 

50 

50 

50 

39 
39 
81 
81 
86 
39 
86 
81 
N/A 
39 
66 
39 
39 
39 
39 
86 

0 

75 
20 
75 

0 
85 
80 
20 

0 
100 

0 
SO 
SO 
50 

0 

0 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
60 

Nursing  homes „ _. 

Hospitals 

Medical/dental  labs 

60 
60 
60 

Outpatient  care „ _ 

Blood/plasma/tissue  centers « « 

Residential  care „ 

Personnel  services __ 

76 

20 

60 

0 

Funeral  services _ 

60 

Research  labs 

60 

Fire  &  rescue _ 

50 

Corrections _ 

SO 

Police 

SO 

Health  units  in  industry _ 

0 

Medical  equipment  repair _ „ 

50 

Source:  Occupational  Safety  and  Health  Administration.  Office  of  Regulatory  Analysis.  (Adapted  from  Ex.  13.  Table  11-31) 
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Personal  Protective  Equipment.  The 
proposed  standard  also  requires 
employers  to  provide  personal 
protective  equipment  (PPE)  to  all 
potentially  exposed  workers  and  to 
ensure  its  proper  use.  This  type  of 
equipment  will  reduce  risk  from  all 
bloodbome  pathogens.  Cloves  will 
provide  an  effective  barrier  against 
entr>'  of  pathogens  through  non-intact 
skin  and  can  be  worn  by  virtually  all 
workers  in  all  sectors.  For  example, 
health  care  workers  performing 
phlebotomy  will  be  protected  in  the 
event  that  this  task  resuhs  in  blood 
contamination  of  the  bands.  Laundry 
workers  and  )anitora  who  are  at  risk  of 
exposure  from  contaminated  laundry  or 
waste  can  siibctantialiy  reduce  their  risk 
by  wearing  utility  gloves. 

Other  tj^B  of  PPE  include  coats  or 
gowns,  masks  and  eye  protection  (such 
as  safety  glasses  or  goggles),  and  face 
shields.  like  gloves,  these  items  serve  as 
a  barrier  between  the  infectious 
material  and  the  worker.  Not  all 
workers  would  be  expected  to  require 
these  items,  however.  Dentists  will  need 
eye  and  face  protection  when 
performing  oral  surgery  or  any  other 
procedure  which  may  result  in  the 
splattering  or  spraying  of  blood  or  saliva 
contaminated  with  blood,  but  this  level 
of  protection  would  seldom  be 
necessary  for  a  physician  in  an 
outpatient  facility.  Likewise,  protective 
foot  coverings  may  be  required  to 
reduce  risk  in  a  surgical  or  autopsy  suite 
but  would  rarely  be  necessary  for  a 
nur.se  in  a  cesidential  care  facility. 

Respiratory  equipment  such  as 
ambubags  or  pocket  respirators  are 
another  type  of  PPE.  These  devices  are 
most  useful  for  emergency  responders  in 
reducing  risk  where  the  emergency 
situation  requires  resuscitation. 

Estimates  of  current  compliance  rates 
for  PPE  appear  in  table  VIl-7.  No  sector 
is  believed  to  be  currently  complying  at 
a  rate  of  less  than  25%. 

Limitations  in  implementing  a  PPE 
program  include  availability, 
interference  with  the  performance  of 
certain  tasks,  and  physical  variability  of 
the  workforce.  For  example,  commenters 
have  reported  that  certain  types  of 
gloves  are  in  short  supply  [Exs.  11-73; 
11-124].  OSHA  is  aware  of  this  problem, 
but  finds  that  many  new  sources  of 
supply  are  being  developed  and  that 
current  producers  of  the  types  of  gloves 
that  are  required  by  this  proposed  rule 
should  have  ample  time  to  adjust  their 
production  schedules  to  meet  the 
required  demand.  As  a  great  many 
establishments  are  already  providing 
gloves  for  their  employees  who  are  at 
risk,  incremental  glove  usage  is  not 
expected  to  be  a  serious  obstacle  to 


implementation  by  the  time  that  a  final 
rule  is  promulgated. 

Commenters  have  also  asserted  that 
during  certain  procedures  requiring 
manual  dexterity,  such  as  phlebotomy, 
glove  use  nirill  not  allow  tbe  proper 
performance  of  the  task  (Ex.  11-124). 
OSHA  recognizes  that  many  workers 
who  are  at  risk  are  performing  their 
duties  is  the  manner  that  is  most 
comfortable  for  them,  and  may  have 
been  doing  so  for  tame  time.  However, 
the  proposed  rule  also  provides  for 
training  in  and  monitoring  of  proper 
work  practices  (this  provision  will  be 
discussed  more  fully  below)  and 
employers  shall  be  expected  to  instruct 
workers  in  a  manner  that  will  increase 
their  ^nvficiency  in  performing  all  tasks 
while  using  the  appropriate  precautions. 

Finally,  some  woikers  may  be 
susceptible  to  dermititis  from  frequent 
handwashing  (haDdwashing  is  required 
by  the  propcwed  standard  whenever 
gloves  are  changed).  Others  may  be 
allergic  to  eeitain  types  of  gloves  or  tbe 
powder  tfaey  contain.  OSHA  does  not 
believe  that  the  impact  of  the  proposed 
rule  will  be  sudi  that  an  excessive 
amount  of  additional  bandwasbing  will 
be  required.  Additionally,  it  is  OSHA's 
understanding  that  hypoallergenic 
gloves  are  available  [Ex.  13.  p.  11-27). 
Administrative  controls,  such  as  rotating 
employees,  would  also  be  useful,  when 
possible,  to  avoid  these  instances. 

Training  and  Information  Programs. 
This  provision  of  the  proposed  rule  is 
applicable  to  all  workers  at  risk 
throughout  all  industry  sectors.  A 
comprehensive  training  program  is 
paramount  in  the  implementation  of  a 
standard  such  as  this,  since  protective 
measures  such  as  I?E  and  proper  work 
practices  will  not  be  effective  unless 
employees  are  instructed  in  their  correct 
use.  Training  is  also  an  important  factor 
in  risk  reduction  because  not  all 
employees  are  aware  of  the  risks  that 
they  routinely  face  in  tbe  workplace.  As 
noted  above,  information  programs  can 
increase  employee  acceptance  of  H6V 
vaccine  [Ex.  11-66.  p.  15).  The  provision 
also  requires  employers  to  ensure  that 
employees  understand  the  employer's 
infection  control  program.  In  one 
hospital.  PPE  usage  increased  from  SO- 
TS* to  95-98%  when  proper  work 
practices  were  explained  and  enforced 
[Ex.  11-119).  Also,  evidence  indicates 
that  adherence  to  established  work 
practice  procedures  could  reduce 
needlestick  exposures  by  as  much  as 
40%  [Ex.  6-160). 

While  employers  will  be  required  to 
train  all  employees  at  risk,  the  content 
of  the  training  program  will  not  be  the 
same  for  all  occupational  categories.  For 
example,  registered  nurses  employed  at 


a  hospital  will  require  a  more  detailed 
program  than  will  housekeepers 
employed  at  such  an  establishment. 

Estimates  of  the  current  level  of 
compliance  with  this  provision  indicate 
that  a  substantial  number  of 
establishments  are  onrently  providing 
some  level  of  training  to  their  at-risk 
employees.  Most  facilities,  then,  will 
only  need  to  adjust  then-  programs 
incrementally  rather  than  to  construct  a 
training  program  from  the  ground  up. 

Limitations  of  the  training  requirement 
are  minor.  As  little  information  is 
available  regarding  the  relative 
effectiveness  of  different  training 
methods  [Ex.  13.  p.  11-24],  employers 
may  need  to  "experiment"  a  bit  until 
they  find  the  method  that  is  best  suited 
for  their  particular  establishment  or 
worker  population.  This  should  not 
delay,  however,  tbe  implementation  of 
an  initial  program  of  education  end 
information  necessary  for  at-risk 
employees,  as  such  a  program  may 
subsequently  be  modified  as 
appropriate. 

OSHA  Hnds.  therefore,  that  a  program 
of  training  offered  to  all  at-risk 
employees  is  central  to  the 
implementation  of  the  proposed 
standard  and  will  significantly 
contribute  to  the  overall  reductioa  of 
risk  to  workers  potentially  exposed  to 
infectious  materials.  No  major  problems 
are  foreseen  for  compliance  with  this 
provision. 

Engineering  Controls.  The  most 
ubiquitous  engineering  control  required 
by  the  proposed  rule  is  tbe  puncture- 
resistant  sharps  container.  Tbe  purpose 
of  the  container  is  to  eliminate  the  need 
for  employees  to  transport  needles  and 
other  sharps  while  looking  for  a  place  to 
dispose  of  them,  and  to  support  the 
prohibition  against  recapping,  bending, 
breaking,  or  otherwise  manipulating 
sharps  by  hand.  Injuries  also  occur  to 
housekeeping  personnel  when 
contaminated  sharps  are  left  on  a  bed. 
concealed  in  linen.  It  is  expected  that  a 
number  of  unnecessary  disposal-related 
exposures  will  be  prevented  by  this 
control  [Ex.  13.  p.  11-30). 

Other  enqineering  controls  that  will 
be  required  are  mechanical  pipetting 
devices,  biosafety  cabinets,  and  safety 
equipment  for  centrifuges.  (Pipetting  is  a 
procedure  by  which  fluid  is  drawn  into  a 
narrow  tube  by  suction.  The  fluid  may 
then  be  dispensed  as  needed.)  Risk  will 
be  reduced  as  these  controls,  like  the 
sharps  containers,  tend  to  confine  or 
isolate  tbe  infectious  material  from  the 
worker.  While  these  controls  will  be 
necessary  only  in  a  laboratory 
environment,  many  types  of 
establishments  operate  laboratories.  For 
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example,  such  controls  might  be 
necessary  in  a  police  lab  or  in  a 
physician's  office,  as  well  as  in  a 
hospital. 

Baseline  information,  where  available, 
indicates  that  most  facilities  are  already 
in  compliance  with  the  container 
requirement.  (Baseline  information  on 
sharps  containers  appears  under 
"Housekeeping"  in  Table  VII-7). 
Further,  it  is  assumed  that  research 
laboratories  involved  in  biosafety  level 
2  or  biosafety  level  3  work  are  equipped 
with  the  necessary  cabinets  and 
centrifuge  safety  equipment.  Since 
mouth  pipetting  has  been  discouraged 
for  some  time,  it  is  probable  that 
mechanical  pipettes  are  standard 
equipment  in  most  medical  and  research 
labs. 

Affected  establishments  should  not 
experience  difficulty  introducing  sharps 
containers.  One  concern  noted  by 
industry  is  the  potential  for 
unauthorized  tampering  with  the  sharps 
containers  [Ex.  13.  p.  11-30).  There  are. 
however,  safety  features  such  as  locking 
mechanisms  to  prevent  removal  of  the 
containers  until  they  are  ready  to  be 
replaced.  Also,  containers  are  now 
made  with  a  "mail  box"  drop  system  so 
that  discarded  sharps  cannot  be 
retrieved. 

It  is  clear  that  engineering  controls 
can  reduce  risk  by  confming  or  isolating 
infectious  material.  The  equipment  is 
readily  available  and  should  present 
few  difficulties  in  its  implementation. 
Moreover,  a  number  of  new  technologies 
are  being  developed,  which  would 
effectively  eliminate  many  types  of 
needlestick  incidents.  OSHA  solicits 
public  comment  on  the  progress  of  these 
new  technologies. 

Work  Practice  Controls.  Work 
practice  controls  are  extremely 
important  in  preventing  the  spread  of 
infection.  This  provision  will  reduce  risk 
by  requiring  employers  to  enisure  that  at- 
risk  employees  are  performing  their 
tasks  in  the  safest  manner  possible, 
consistent  with  universal  precautions. 
The  forbidding  of  needle  recapping  by 
hand  when  disposable  needles  are  used 
is  one  work  practice  which  should 
provide  significant  reductions  in 
needlestick  exposures,  as  this  procedure 
has  been  shown  to  be  associated  with 
needlestick  injury  [Ex.  6-350).  In  certain 
circumstances,  however,  such  as  where 
injections  are  administered  in  series, 
some  effort  may  be  required  to  find  the 
best  technology  or  to  develop  new 
procedures.  Simply  ensuring  that 
disposable  needles  are  used  wherever 
possible  will  also  reduce  risk. 

In  any  environment  where  engineering 
controls  are  available,  workers  must  use 
such  equipment  properly.  For  example, 


safety  cups  for  use  during  centifuging 
will  not  be  effective  if  not  used 
correctly.  Thus,  all  training  programs 
should  provide  at-risk  workers  with 
comprehensive  instructions  regarding 
the  safest  procedures  for  performing 
each  employee's  respective  tasks. 
OSHA  finds  that  implementing  safe 
work  practices  will  not  present 
significant  difficulty  for  the  great 
majority  of  affected  workers. 

In  conclusion,  the  provisions  of  the 
proposed  rule  are  expected  to  reduce 
substantially  the  risk  now  faced  by 
workers  who  must  come  into  contact 
with  blood  and  other  potentially 
infectious  material.  The  provisions  of 
the  standard  operate  in  concert, 
maximizing  the  rule's  effectiveness.  The 
provision  of  PPE  will  not  be  effective 
without  comprehensive  training  and 
monitoring  of  proper  work  practices. 
Offering  the  HEV  vaccine  will  likewise 
not  be  effective  unless  workers  are 
provided  with  information  on  the  risks 
of  contracting  hepatitis  and  the  safety 
and  efficacy  of  the  vaccine.  Many 
establishments  are  currently  complying 
with  much  of  OSHA's  proposed  rule,  but 
additional  effort  must  be  made  to  ensure 
that  all  workers  are  protected.  Finally, 
there  do  not  appear  to  be  any  major 
obstacles  to  implementing  the  proposed 
rule,  though  certain  situations  may 
require  sophisticated  approaches. 

E.  Costs  of  Compliance.  This  section 
presents  OSHA's  estimates  of  total  net 
compliance  costs,  which  are  total  costs 
less  the  amount  associated  with  current 
compliance,  for  each  provision  of  the 
proposed  standard.  The  costs  are  based 
on  data  collected  by  jack  Faucett 
Associates  [Ex.  13)  and  other 
information  in  the  public  record,  and  are 
developed  in  the  following  sequence: 
development  of  the  infection  control 
plan,  HBV  vaccination  and  post 
exposure  follow-up,  personal  protective 
equipment  (PPE),  engineering  controls, 
training,  housekeeping  (including  costs 
incurred  for  the  disposal  of  infectious 
waste),  labeling  and  signs,  and 
recordkeeping. 

Development  of  the  Infection  Control 
Plan.  Costs  incurred  for  this  task  are  due 
to  the  time  expended  to  prepare  the 
written  determination  of  risk,  the 
schedule  of  implementation  for  each 
applicable  provision  of  the  proposed 
rule,  and  the  training  program.  OSHA 
believes  that  much  of  the  required 
information  is  currently  compiled  and 
will  only  need  to  be  restructured  to 
refiect  compliance  with  the  proposed 
standard.  In  calculating  the  incremental 
costs  for  performing  this  task.  OSHA 
estimates  that  the  time  required  will  be 
16  hours  for  large  establishments,  such 
as  hospitals  and  nursing  homes,  8  hours 


for  health  maintenance  organizations, 
and  4  hours  for  all  other  facilities. 
Assuming  a  wage  rate  of  S23.26  per  hour 
for  the  infection  control  official  (this  is 
equivalent  to  the  compensation  rate  for 
head  nurses)  the  costs  for  this  provision 
are  computed  as: 

$23.26  X  (time  required) 

It  is  not  likely  that  this  type  of 
documentation  has  been  developed  by 
many  facilities;  consequently, 
incremental  costs  are  estimated  to  be 
100%  of  total  compliance  costs  except 
for  hospitals,  where  a  10%  baseline  was 
used  for  current  compliance. 

Costs  were  annualized  using  a  five 
year  payback  period  and  a  10%  interest 
rate.  (This  five  year  period  reflects  the 
need  to  periodically  revise  the  plan.) 
Table  VII-8  summarizes  costs  for  this 
provision. 

Total  annual  costs  for  the  infection 
control  plan  are  estimated  to  be  $16.5 
million.  Cost  per  facility  will  average 
about  $26.60. 

Table  VII-8.— Summary  of  Compuance 
Costs— Infection  Control  Plan 


Indusliy 


Offices  of  physicidns. 

Offices  of  dentists 

Nursing  homes 

Hospitals 

Medical/dental  labs .. 

Outpatient  care 

Blood/plasma/tissue 

centers 

Residential  care 

Personnel  services.... 

Funeral  services 

Research  labs 

Fire  and  rescue 

Corrections 

Police _. 

Health  units  in 

industry 

Medical  equipment 

repair 


Total. 


Total  anrKial 
costs 


4.403.308 
2.331.528 
895.707 
528.647 
299.313 
745.154 

16.494 

1.008,118 

39.638 

369.411 
52.671 
90.174 
57.261 

152.295 

5,440,167 
72.822 


Total  annual 

costs  per 

tacriity 


$16,502,710 


24  54 

2454 
47.83 
89  60 
24.54 
26  08 

2569 
49  09 
24  54 
2454 
24  54 

23  98 

24  64 
24.54 

24  54 

24.54 


S2659 


Source:  Occupational  Safety  and  Health  Adminis- 
tration, Office  o(  Regulatory  Analysis 

Hepatitis  B  Vaccination  and  Post 
Exposure  Follow-Up.  Since  a  portion  of 
the  cost  of  both  the  HBV  vaccination 
and  post  exposure  follow-up  provisions 
will  be  incurred  as  compensation  for  the 
time  spent  by  employees  in  receiving 
medical  care,  data  on  wage  rates  were 
necessar>'  to  calculate  total  annual 
costs.  Turnover  rates  were  also 
estimoted.  since  new  employees  not 
previously  vaccinated  will  be  offered 
the  HBV  vaccine. 

Wage  data  were  obtained  from  BLS 
national  (March.  1987)  and  hospital 
(1985)  survey  data,  and  wages  were 
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updated  to  1988  doikn  using  (he  BLS 
Employment  Ckwt  Index. 

Turnover  rates  were  calcuiated  by 
JFA  using  unpuhliahed  job  tenure  data 
from  the  January.  1M7  Cuncnt 
Pofiiiiation  Survey  of  BLS  [Ex.  13,  p.  I- 
17 — 21].  Annual  job  turnover  was 
estimated  as  the  percentage  of  workers 
with  one  year  or  less  tenure  with  their 
current  employer  minus  ths  rate  of 
industry  wide  employment  growth. 
Alternatively,  annual  occupational 
turnover  i«  used  as  an  indicator  of  how 


oftea  wortiers  will  be  entering  health 
care  and  other  occupations  of  interest 
for  the  fint  time. 

In  asmgning  turnover  and  wage  rates 
to  occupational  categories,  woricers 
were  judged  to  faH  into  one  of  seven 
employment  classifications.  Table  VII-S 
provides  a  summary  of  occupational 
classifications  and  woilcer  populations 
within  each  of  the  affected  industry 
sectors.  Wage  and  turnover  rated  for  the 
seven  classifications  are  as  follows: 


Wise 
rale 

Tumowsrfale 
(pacoMil) 

Job 

Ooc. 

DM^O'iosms  Ofnployoos 

Trslnwrt  arwploy— ■  — 

Se«vice  emptoyMS 

.lAnttor/Rtaannr           .    , 

$49.06 

$11.12 

$14.80 
$11.48 
$14.30 

13.5 
21 « 
36J 
31.6 
8.5 
41.0 
10.1 

7.75 
12.0 

18.75 

Firefightor 

N/A 

Security /custody 

775 

Police  officer — 

M/A 

Cost  fbimulas  for  the  HBV 
vaccination  and  post  exposure  follow-ijqp 
provisions  were  xleveloped  separately, 
as  shown  below. 


Table  Vll-9—  EMPLoyMENT  Classification  Scheme 


Offioes  of  physicians 

Oftcas  Of  dantista 

Nursing  homes 

Diagnosing 

Treatment  •. 

Service' 

Pttysicians  and  Surgeons;  Dentists.— Affected 
Population:  209.380. 

RagiJlawd  Nutm;  Tharapiels;  Dental  Hygierv 
iMs:   Lab  Tecttniuwa.  Emergancy  Medical 
Tachniciana;    Surgical    Technicians:    Other 
Health   Professionals.— Affected    Population: 
141,029. 

Licensed  Practical  Nurse:  Therapy  Assistants; 
Denial  Haaialanta;  Ottar  Health  Service:  Phy- 
sician Asaistants,  Medical  Aasistants:  Ntirsing 
Aids  — Affected  Population:  156,912. 

Affected  Population:  28.801 

Physicians  and  Surgeona;  Danttsla.— Aifected 
Populafion:  75,873. 

negiatered  Wuisea.  Theraptsia:  Dental  Hygien- 
■is:  Lib  TachMcianB;  SuRgical  Tadmicians: 
Other  HaMh  Profesaionaia.— Aflactod  Popu- 
lation: 87,502. 

Licensed  Practical  Nurse:   tJental  Assistants: 
«har  HaaMi  Servicr.  Medical  Aaaietanta- 
A<«actad  Populabon:  150.611. 

Affected  Population:  8,690 , 

Pbyaiciana  aiR<  Surgeons;  Danlisls.— AMaoled 
Population:  2.589. 

ists;  Lab  Technicians:  Otiwr  lieatth  Profes- 
aion^a.— Aflactad  ftvtSBlioii:  36,756. 

Licensed  Practical  Nurse,  Dental   Assistants: 

Janitor/ 

Aidttft^  Ootst  HmmR  Swic9^  PhysiOMn  AmIsI* 
ams;  M«)dical  Aaaistants;  iWiibulanoa  Driv- 
ara-^Aifactad  Populalien:  635,848. 
Affected  1>opulation:  103.182. 

er 

Hoapitals 

Medical  and  dental  labs 

Outpatient  Cara 

Oiaflnosing 

Treatment 

• 

Service 

Phyacians  and  Surgeons:   Dentists.— Affected 
Population:  102.388. 

flegMtered  Nurses;  Therapists:  Dental  Hygien- 
ists;   Lab   Tachniciwia;   Emergency   Medical 
Tachnicians;     Surgical     Technicians;     Other 
Health    Professionale  — Affectad    PopuMion: 
1.078.651 

Lioanaed  Practical  Nuraa:  Therapy  Assistants: 
Dental  Assistants:  Nur^  Aides  and  Order- 
lies; Psychiatric  Aidea.  Other  Health  Service: 
Physician  Assistants:  Medical  Assistants;  Am- 
bulance       Drivers.— Affected        Population: 
772.666 

Affected  Population:  210.439 „.... 

Physiciana  and  Surgaona;  Oentials;  Ufa  Scien- 
tists.—Affected  PopaMion:  5,305. 

Ragtttei«d  Nursea:  Ttwrapisia:  Dental  Hygierv 
ists;  Lab  Techmciana;  Other  Health  Profes- 

Licensed   Practical   Nurse:   Dental   Aasiatants: 
Other  HeaKh  Service:  Medical  Assistants- 
Affected  Population:  2.814. 

Affected  Population:  1.313- 

PopUtatm:  5^a57. 

Registecad  Nurses;  Tfierapista;  Dental  Hygierv 
ists:  Lab  Technicians:  Emergency  kAedical 
Technicians;  Surgical  Technicians;  Other 
Health  Professionals— Affected  Population: 
188.468. 

Therapy  Aasistants:  Ucensad  Practical  Nurse: 
Dental  Assistants:  Nursing  Aides,  Orderlies, 
and  Psychiatric  Aides;  Other  HeaHh  Servioe: 
Physician  Assistants;  Medical  Assistants:  Am- 
bulance Drivers.— Aifected  Population: 
124i)00. 

Affected  Populaiion:  4,998. 

Janitor/ 
Housekeep- 
er. 

Blood/Ptasma/Tissue  Center 

Residential  Care 

Funeral  Services 

Diagnosing 

Physicians  and  Surgeons —Affected  Population: 

579 
RegBtered  Nurses.   Therapists:   Ott>er  Health 

Professionals —Affected  Population:  6.922. 

Licensed  Practical  Nurse:  Nursing  Aides  and 
Orderlies:    Psychiatric    Aides;    Other    Health 
Service —Affected  Population:  52.142. 

Affected  Population  20,927 „ 

Treatment 

Service...- 

Nupes  and  Ptilebotomists;  Lab  workers- Af- 
fected Population  21 .506 

Embalmers:  Amtxilance  Drivers  and  Attendants. 
Other  Health  Professionals —Affected  Popu- 
lation 22.032 

JanitO'/ 

Affected  Population  692 

Affected  Population:  4J75. 

Housei»eep- 
er. 

Research  Laboratones 

Fire  and  Rescue 

CorTectk>ns 

Diagnosing 

Treatment 

Service 

Academic    Scientists,    Technicians:    Research 
Asastants:     liiboratory     Workers— Affected 
Populatnn:  95.654.  *. 

Emergency  Medical  Technicians:  Other  Health 
Pro<es8ionats:    Amtjulatwe   Drrvers   and   At- 
tendants—Affected Population:  31,234. 

Treatment  and  Education  Staff —Affected  Pop- 
ulation 13.712. 
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Table  V!I-9—  Employment  Classification  Scheme 


Janitor/ 
Housekeep- 
er. 


Other.. 


Diagnosing.. 
Treatment  .. 


Service.. 


Janitor/ 
Housekeep- 
er. 

Other 


Research  Latoralories 


Affected  Population:  3.061 . 


Fire  and  Rescue 


Fire  Fighters.— Affected  Populai'On.  17T).515.. 


Laar  Enforcement 


Crime  Laboratory  Technicisins.- 
lation:  7,820. 


-Affected  Popu- 


Diagnosing.. 
Treatment .. 


bervice. 


Janitor/ 
Housokeep- 


Police  Officers.— Affected  Populatiorv  200.872.. 
Personnel  Services 


Registered  Nurses;  Therapists;  Other  Health 
Professionals.— Affected  Population  84. 1 76. 

Licensed  Practical  Nurse;  Nursing  Aides  ana 
Orderlies.— Affected  Population:  71,668. 


Industiiai  Ciincs 


Physicians —Affected  Population  2.251 

Nurses  —Affected  Fopulaton:  8.492— Emergan- 
cy Medical  Personnel  —Aff&::ted  Population: 
135.594. 

Other  Health  WoiKers.— Affected  Population: 
27,564. 


CcncctXins 


Security    ar-d    Custody —Affected    Populauofl 
84,233. 


Merteal  Equipment  Repair 


Unpacka^ers  wi  Cleaners.— Affected  PcpuU- 
tion:  1.882. 


■•  This  employment  category  may  include  professionals  not  at  nsk  of  exposure  to  in'ectious  matena:s.  such  as  radio' og  c  or  onhcpe^ic  "echn^iars.  Tfie  affected 
population  may,  tfieretora,  be  somr'H^tat  overstated. 

^  Includes  persons  \«iiho  assist  and  work  under  the  direction  of  physiciens,  dentists,  nurses.  tfierap<sts.  p^^^rnaosts.  and  other  he^'!^  'ef^ted  prctes'^^nal. 
paraprofessional,  and  technical  workers.  Workers  in  these  occupatk)ns  provide  auxiliary  servces.  sur,^  as  assisting  m  the  ca.e  or  patients,  rfeitevirig  nurses  <J  hcav«r 
work,  prepamg  treatment  rooms,  tr2(n3porting  patients,  assistinQ  ttierapists,  and  mixing  pharmaceutical  o'apara'ions  Tc  t>ie  e/ieit  that  t^•s  8rTTp»o\Tn?nt  caif-go^  may 
include  S6r\-ice  personnel  rxjt  at  rwk  of  exp-osure  to  inl*c'ious  rriatonals.  tf»e  affected  poijulation  rr;s/  be  sorriewhat  ovei  slated. 

•  includss  14.380  workers  in  independent  labs,  54,050  workers  in  captive  Labs,  and  7,000  \A.ort"?:s  in  federal  labs. 

Source:  Occupational  Safety  and  Health  Administration.  Qi.ice  of  Regulatory  Analyses  and  B'jreau  of  Latior  Statistics 


HBV  vaccination  program.  OSH.X 
-estimates  that  23%  of  the  health  care 
workers  and  0.1%  of  the  non-health  care 
workers  at  risk  are  already  vaccinated 
(ihis  is  the  rate  of  prior  vaccination), 
that  hO%  of  the  unvaccinated  employees 
who  o"e  offered  the  vaccine  will  enter 
the  pr.isjram.  and  that  22?S  of  all  the 
emploj  ees  at  risk  have  developed 
naturai  immunity.  (See  Risk  Assessment 
section  for  source  of  vaccination  and 
immunity  rates).  Since  it  is  assum.ijd  that 
the  health  care  workers  who  are  already 
vaccinated  (23%)  are  distinct  from  the 
immune  employees,  OSHA  estimates 
that  on  average  29%  [22%/(100%-23'^:)] 
of  those  health  care  workers  agreeing  to 
participate  in  the  program  will  have  a 
natural  immunity.  For  participating  non- 
health  care  workers,  the  natural 
immunity  rate  is  still  estimated  at  22%. 
As  a  result,  it  is  assumed  that  71% 
(100%-29%)  of  those  health  care  workers 
and  78%  of  those  non-health  care 
workers  who  are  tested  under  the  new 
program  will  receive  the  vaccination. 
The  compliance  costs  are  estimated 
assuming  employer  pre-screening  of  ail 
vaccine  candidates.  That  is,  it  is 
assumed  that  each  candidate  will 
receive  a  hepatitis  B  test  to  determine 
antibody  status  prior  to  being 
vaccinated  even  though  in  some 
cin:umstance8  it  may  be  more  cost- 
effective  to  administer  vaccine  without 
testing. 


Estimates  were  computed  for  each  of 
the  seven  occupational  citegorics,  to 
reflect  the  effect  of  varying  enpljyee 
wage  and  turnover  rates.  In  mo.st 
sectors,  the  time  required  to  take  the 
antibody  test  is  estimated  to  be  about  5 
minutes.  However,  as  noted  above, 
physicians  are  not  typically  located  at 
research  labs,  fimeral  homes,  persoimel 
service  offices,  fire  stations,  medical 
eciiipment  repair  facilitie?.  or  'Iv.^til 
offices.  In  these  socto.'-s.  the  t':st  is 
assamed  to  take  20  minutf  j  of^rrployee 
time.  Where  the  vaccine  in  indicated,  it 
13  ab.sumed  that  the  additional  tin:e 
required  will  be  one  quarter  hour  for  the 
entire  three-dose-series  in  most 
facilities.  For  those  sectors  mentioned 
above  where  a  physician  would  not 
normally  be  on  the  premises,  the  added 
employee  time  is  assumed  to  be  one 
hour.  Costs  were  computed  as  follows: 

Initial 

[(*  of  workers)  X  (1-prior  vaccination 
rate)  x  (participation  rate)]  x  [(antibody 
test  cost  +  (employee  time  x  wage))-(- 
(non-immunity  rate  x  (vaccine 
cost  +  (employee  time  x  wage)))) 
Recurring 
(initial  costs)  x  (occupational  turnover 
rate) 
Total  Annual  Costs 
[(initial  costs)  x  (capital  recovery 
factor)]  -(-  (recurring  costs) 


Initial  costs  were  annualized  using  a 
20  year  payback  period  and  10%  interest 
rate.* 

The  cost  for  the  anl:body  test  is 
reported  to  be  824.50  [Ex.  13.  p.  111-27} 
and  the  ccs;  for  the  vaccine  series  •» 
estimated  to  be  S108  IFjc.  13.  p  ni-27|.  (if 
should  be  noted  that  Smith.  Kiiie.  ft 
French  Laboratories  (SKF)  have  applied 
fi>r  Focd  and  Drug  AJminiotrati.in 
approval  of  a  recombinant  hapa»?t"s  B 
vaccine  IFx.  6—477]  In  coiintries  whe?:? 
the  SKF  vaccine  has  a!r<?ady  bt'-n 
approved,  cumpelition  h.ts  re port^^uly 
reduced  the  vaccine  cost  by 
approximately  40%.) 

For  example,  the  initial  costs  per 
faciMty  for  the  treatment  employees  in 
physicians"  offices  would  be: 

[141.029  >  0.77  ^  0.5)  «,  |(S24.50-T-(1/I2 
hrs.>Sl6  44))-i-(0.71  <  (106.00 -t- (0.25 
hrs  v$ie.44)))l,'l7tl.4n5  =  $31.92 
The  recurring  costs  would  be: 

$31.92x0.129  =  8412 
and  the  total  «nnudl  costs  would  t>e: 

(S31  92  ^0.1175|-rS4.12  =  S7.87 

For  all  sectors,  the  total  annual  costs 
of  the  HBV  vaccination  program  *vill  be 
about  S60.4  million. 

One  commenter,  Baylor  University 
Medical  Center,  provided  estimates  of 


'  Though  Ibe  initial  vacciiution  could  he 
considered  a  one  time  cost  for  which  annualization 
should  be  canned  into  perpetuity,  a  more 
conservative  approach  is  used  m  this  analysis. 
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the  costs  of  compliance  with  the  HBV 
vaccination  provision  [Ex.  11-210].  It  is 
not  clear  from  the  information 
submitted,  however,  whether  these  costs 
reflect  worker  participation  rates 
(estimated  by  OSHA  to  be  about  50%); 
neither  is  it  clearly  stated  that  their 
estimates  are  of  incremental  costs  only. 

Post  Exposure  Follow-up.  Cost 
formulas  for  the  post  exposure  follow-up 
provision  vary  due  to  different  follow-up 
recommendations  for  possible  exposure 
to  the  AIDS  virus  (HIV)  and  to  HBV. 
Both  costs  will  depend  on  the  number  of 
exposure  incidents  that  will  occur  per 
year.  Exposure  estimates  as  developed 
by  Jack  Faucett  Associates  are 
presented  in  Table  VII-10,  tabulated  by 
industry  and  by  occupational 
classification  within  each  industry. 
These  estimates  were  based  on  studies 
primarily  of  hospital  workers  and  on 
limited  site  visit  data  and  take  into 
account  the  following  potential 
reductions  due  to  implementation  of  the 
proposed  standard:  needlestick 
reduction.  50%;  mucous  membrane 
exposure  reduction,  90%;  open  wound 
exposure  reduction,  90%;  and  other 
sharps  injuries  reduction,  50%.  Costs 
will  also  depend  on  the  turnover  and 
wage  rates  presented  above. 

Additional  input  for  these  costing 


formulas  included  an  estimate  that  on 
average,  while  an  employee  will  recall 
the  source  of  the  reported  exposure,  the 
source  patient  nvill  agree  to  be  tested 
only  50%  of  the  time.  Seropositivity  for 
HTV  is  expected  a5%  of  the  time,  and  for 
HBV  0.42%  of  the  time  in  all  sectors  but 
hospitals,  where  the  HBV  rate  is 
estimated  to  be  1.25%.  The  reported  unit 
costs  are  $17.50  for  the  HIV  antibody 
test  (Ex.  13,  p.  ffl-30].  $24.50  for  the  HBV 
antibody  test,  and  $211  for  administering 
immune  globulin  [Ex.  13,  p.  III-28]. 

One  Hnal  input  is  the  wage  rate  of  a 
counselor,  whose  services  would  be 
required  in  those  instances  where  a 
possible  exposure  to  HIV  has  occurred. 
This  wage  rate  is  taken  to  be  $16.44,  that 
of  a  registered  nurse. 

The  following  cost  formulas  for  post- 
exposure monitoring  and  treatment  were 
developed  to  project  costs  for  providing 
antibody  testing  and  counseling  for 
potential  HIV  infection,  antibody  testing 
for  potential  HBV  infection,  and  immune 
globulin  for  potential  HBV  infection. 

Antibody  Testing  and  Counseling  for 
HIV  Infection 

(1)  (#  of  exposure8)x0.5x(0.5-t-( 

0.5  X  0.005))  X  4  X  [(cost  of  HIV  antibody 
test) -t- (employee  time  X  wage)) 
The  equation  above  reflects  OSHAs 


estimate  that  each  exposed  employee  will 
wish  to  learn  their  HIV  antilMxly  status  only 
about  50%  of  the  time.  In  those  instances,  a 
sequence  of  four  HTV  antibody  tests  will  be 
offered  in  the  50%  of  the  cases  where  the 
source  of  exposure  does  not  agree  to  l>e 
tested  and  for  the  0.25%  of  the  cases  where 
the  source  is  tested  and  found  to  be  positive 
(0.5X0.005).  (The  time  required  for  the  HIV 
antibody  testing  by  employees  is  assumed  to 
be  the  same  as  that  required  for  the  HBV 
antibody  testing  used  above  in  the  vaccine 
calculations.)  Also,  additional  costs  will  be 
incurred  to  test  all  source  subjects  who  agree 
to  be  tested: 

(2)  (#  of  exposures)  x  (0.5)  x  (cost  of  HIV 

antibody  test) 

This  equation  will  tend  to  overestimate 
costs  to  the  extent  that  the  HIV  status  of 
patients  is  already  known. 

Costs  will  also  be  incurred  for  counseling 
where  the  possibility  of  exposure  to  HIV 
exists. 

(3)  (#  of  exposures)  x  (0.5)  x  (0.5  +  ( 

0.5  X  0.005))  X  2  X  [(employee 

time  X  wage)  +  (counselor  time  x  wage)] 
This  equation  reflects  costs  for  two 
counseling  sessions  for  each  employee  who 
accepts  the  offer  of  HIV  testing.  It  is 
estimated  that  approximately  15  minutes  will 
be  required  for  each  session  and  that  the 
sessions  will  take  place  during  the  first  and 
last  antibody  test  periods. 


Table  Vll-10— Estimates  of  Frequency  of  Exposure 

[Exposures  Per  Year] 


Physicians'  Offices: 

Diagnosing  Personnel 

Treating  Personnel 

Service  Personnel 

Housekeeping  Personnel 

Total 

Demists'  Offices: 

Diagnosing  Personnel 

Treating  Personnel 

Service  Personnel 

HouseKeeping  Personnel 

Tola! 

Nu'Sing  Homes: 

Diagnosing  Personnel 

Treating  Personnel 

Service  Personnel 

Housekeeping  Personnel 

Total 

Hospitals: 

Diagnosi.  ig  Personnel  ..„ 

Treating  Personnel 

Service  Personnel 

Housekeeping  Personnel 

Total 

Medical  and  Dental  Lat)8: 

Diagnosing  Personnel 

Treating  Personnel 

Service  Personnel 


Needlestick 


25,368 

17,087 

19.011 

3.490 


64.957 


9.193 

.10,602 

18,248 

1,053 


39,096 


314 
4,453 

77.039 
12.522 


94.328 


12.407 

130,692 

93.616 

25.497 


262.211 


643 

3.803 

341 


Mucous 
membrane 


2.357 

1.588 

1.767 

324 


6.036 


854 

985 

1.696 

98 


3.633 


29 

414 

7.158 

1.164 


8.765 


1.153 

12.144 

8.699 

2.369 


24.364 


60 

353 

32 


Open  wound 


1.660 

1,118 

1.244 

228 


4.251 


602 

694 

1,194 

69 


2.559 


21 
291 

5.042 
820 


6.174 


812 
8,554 
6.127 
1.669 


17.162 


42 

249 

22 


Other  Sharps 


6.784 

4,569 

5,084 

933 


17,370 


2.458 

2.835 

4.880 

282 


10.455 


84 

1.191 

20.601 

3.349 


25.225 


3.318 
34.949 
25.034 

6.818 


70.119 


172 

1.017 

91 


Total 


36.170 

24.362 

27,106 

4,975 


92.614 


13.107 

15.116 

26,018 

1,051 


55,742 


447 

6,349 

109.841 

_17^54 

134.492 


17,689 
186.338 
133.477 

36.353 


373.857 


916 

5.423 

466 
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TABtJEVII-10- 


ESTIMATES  OF  pREOtlEMCY  OF  EXPOSURE — ContirKted 
[Exposures  Per  Year  I 


Needlestick 

Mucous 

membrane 

Toe* 

Housekeeping  Personnel. _ 

158 

15 

10  1                       43 

227 

ToUl _....        __     

4.946 

460 

324                    1.323 

7J»2 

Outpatient  Care: 

Diagnosing  Personnel...- 

6.416 

22335 

15.036 

606 

594 

2.122 

1,397 

56 

418                     1.710 

1.495                    6,106 

964                    4.021 

40  !                     162 

f 

9.138 
32,556 

21.436 

Treating  Persomtel  _ _ _ 

Service  Personnel 

Housekeeping  Personnel .. 

863 

Total _ 

44,860 

4.169 

2.937  1                11.999 

63.974 

Blood  Banks: 

Treating  Personnel 

2.606 
84 

242 
6 

-— 1 - 

171                       697 

K    1                                    94 

3:715 
KO 

Housekeeping  Personnel 

" 

Total 

2.690 

250 

176 

719 

3335 

Residential  Care: 

Diagnosing  Personnel 

70 

639 

6.318 

2.536 

7 

78 

587 

236 

5 

55 

413 

166 

19 

224 

1.689 

678 

100 

1  196 

9.007 

,                  3.615 

Treating  Personnel 

Service  Personnel 

Housekeeping  Personnel 

Total 

9.762 

907 

639 

2.610 

13.918 

Personnel  Services: 

Treating  Personnel 

10.199 
8.683 

948 
807 

668 
568 

2.727 
2.322 

14i41 

12.361 

Sernce  Personnel , 

Total 

18,882 

1.754 

1.236 

5.049 

26.922 

Funeral  Services: 

Treating  Personnel 

2.669 
530 

248 

49 

175 

714 

3806 
756 

Housekeeping  Personnel 

Total 

3.199 

297 

209 

856 

4.562 

Research  Labs: 

Treating  Personnel 

11.589 
371 

1.077 
34 

759 
24 

3.099 
99 

16.524 
529 

Housekeeping  Personnel 

Total .'. 

11.960 

1.111 

783 

3.198 

17.063 

Fire  and  Rescue:                                                                                    •       • 
Treating  Personnel 

3.784 
20.660 

352 
1.920 

248 

1.352 

1.012 
5.525 

5.396 
294565 

Fire  Fighting  Personnel 

Total 

24.444 

2.271 

1.600 

6.537 

34.852 

Corrections: 

Treating  Personnel 

1.661 
8.263 

154 
948 

109 
668 

444 

2.729 

2  369 
12609 

Secunty  Personnel 

Total 

11.867 

1.103 

777 

3.173 

16.920 

Police: 

Police  Office's 

2.9%6 
948 

0 
88 

0 
62 

0 
254 

2.956 

1.352 

Treating  Personnel 

Total 

3.904 

88 

62 

2%4 

4.308 

Indust'ia!  Clinics 

Diagrosing  Personnel 

273 

1,029 

3,340 

22,487 

25 

96 

310 

2.089 

18 

67 

219 

1,472 

73 
275 
893 

6.013 

389 

Treating  Personnel 

1  467 

Service  Personnel 

4  762 

Emergency  Personnel 

^?  Ofil 

Total 

27.128 

2.521 

1,776 

7.254 

38  678 

Medical  Equipment  Unpackagers 

228 

21 

IS 

61 

"Vk 

Totals 

624.471 

57.750 

4nfi7Q 

166.202 

ftflQ  m? 

Source:  Jack  Faucett  Associates. 


Antibody  tests  for  potential  HBV 
infection.  Table  VII-11  displays  OSHA's 
estimates  of  the  conditional 
probabilities  of  the  various  post- 
exposure HBV  medical  evaluation 


programs.  It  is  assumed  that  HBV 
antibody  tests  will  be  administered  to 
both  source  patients  and  employees  at 
the  rates  shown  on  the  chart.  For  those 
exposed  workers  who  have  previously 


been  vaccinated,  it  is  estimated  that  an 
employee  test  will  be  performed  W^l,  of 
the  time.  Source  testing,  which  will 
reflect  both  the  non-response  rate  of  the 
vaccine  (10%)  and  the  rate  of  acceptance 
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of  Ihe  sources  to  be  tested  (50%),  will  be 
performed  0.5%  (0.1  X  0.1  X  0.5)  of  the 
time.  (It  is  assumed  that  sources  will  not 
be  asked  to  submit  to  a  test  unless  the 
exposed,  vaccinated  employee  is  found 
to  be  a  non-responder.) 

For  those  cases  where  workers  have 
not  been  vaccinated  and  source  patients 
will  not  be  tested,  it  is  estimated  that 
exposed  employees  would  agree  to  be 
tested  only  for  the  5%  of  the  exposures 
that  are  attributable  to  a  member  of  a 
high  risk  group.  Thus,  employee  tests 
will  be  performed  2.5%  of  the  time 


(0.5X0.05)  when  a  source  does  not  agree 
to  testing.  When  a  source  agrees  to  be 
tested,  employee  tests  were  estimated  to 
be  performed  at  a  rate  of  (0.5  X  rate  of 
source  infection),  as  employees  would 
be  tested  only  if  the  source  is  found  to 
be  HBV  positive.  The  formulas  for 
calculating  total  costs  for  antibody 
testing  are  given  below.  Equation  (4) 
represents  employee  testing  for 
vaccinated  workers  and  equation  (5) 
represents  employee  testing  for  non- 
vaccinated  workers.  Equation  (6) 
represents  source  testing. 


(4)  (#  of  exposures)  x(% 

vaccinated)  X  (antibody  test  cost  + 
(employee  time  X  wage)]  X  0.1 

(5)  (#  of  exposures)  x  (1-  % 

vaccinated)  X  [antibody  test  co8t  + 
(employee  time  X  wage))  X  ((0.5  X  rale  of 
source  infection)  +  ((1-0.5)  X  0.05)) 

(6)  (#  of  exposures)  X  ((% 

vaccinated)  X  (0.1  X  0.1  X  0.5)  +  (1-  % 
vaccinated)  X  (0.5))  X  (cost  of  antibody 
test) 
where:  (%  vaccinated)  =  prior  vaccination 
rate +0.5  x  (1-  prior  vaccination  rate)  X  non- 
immunity  rate. 
BIUJNQ  CODE  4510-26-H 
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ESTIMATED  PROBABILITV  OF  POST-EXPOSURE  HBU  MEDICAL  ACTIUITIES 


.5 


Exposure 


Uaccinated 


.1 


Test 
Source 


.1  X  .5 


Test 
Enployee 


. 0042         ^ 


/     .1  X  .5  X  . 


05 


.5 


Not 
Uaccinated 


.5   / 


/ 


.5  X   .  05 


Test 
Source 


.0042 


»» 


Test 
EMployee 


Source:   Occupational  Safety  and  Health  Administration,  Office  of  Regulatory  Analysis. 
* 
The  rates  shown  are  for  health  workers.   The  non-health  care  worker  rates  are  .39  for  vaccinated  and 

.61  for  not-vaccinated  workers. 

I 
For  the  hospital  sector  this  rate  is  .0125. 

The  rate  shown  is  for  health  workers.   The  non-health  care  worker  rate  is  .70. 
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Immune  globulin  for  potential  HBV 
infection.  Immune  globulin  (IC)  will  be 
provided  at  rates  estimated  as  shown  in 
Table  VU-ll.  For  all  workers,  OSHA 
estimates  that  IG  will  be  considered 
whenever  a  source  la  tested  and  found 
to  be  positive  or  whenever  a  high  risk 
source  refuses  to  be  tested.  It  is 
assumed  that  IG  will  be  offered  only  to 
those  vaccinated  workers  who  are  found 
to  be  non-responders  and  to  those  non- 
vaccinated  employees  who  are  found 
not  to  have  natural  immunity.  Equation 
(7)  represents  costs  for  IG 
administration  to  vaccinated  workers 
(IG  is  administered  in  a  two  dose 
sequence)  and  equation  (8)  represents 
costs  for  non-vaccinated  workers.  This 
cost  is  calculated  as: 

(7)  (»  of  exposures)  x  [% 

vaccinated)  x  0.1  x  ((IG  cost  +  2  x 
(employee  time  x  wage)]  x  ((0.5 x 
0.1  X  rate  of  lourca 
infection)  +  (0.1  X  0.5  X  0.05)] 

(8)  («  of  exposures)  x  (1-  %  vaccinated)  x  ((IG 

co8t  +  2x  (employee 
time  X  wage]]  x  ((0.5  x  rate  of  source 
infection)  +  ((1-0.5)  X  0.05))x(non- 
immonity  rate) 

Cost  per  facility  can  be  obtained  for 
equations  (4)  through  (8)  by  dividing 
total  costs  by  the  number  of  affected 
establishments. 

Continuing  the  example  of  the 
treatment  employees  in  physicians 
offices,  equations  (1)  through  (8)  follow; 

(1)  24.362  X  0.5  X  (0.5 +  (0.5 

X0.005))x4x($17.50+ Via  hr.x 
$16.44)  =$462,010: 

(2)  24.362X0.5X$17.50=S213.168; 

(3)24.362x0.5X(0.5  +  (0.5y0.005))x2x[(V4 
hr.x$16.44)  +(V«  hr.x$16.44)l=$100,628: 

(4)24.362x0.5x{$24.50  +  (yiix$16.44))x0 
.1  =$31,512; 

(5)24.362x0.5x($24.50+(WaX$16.44)]x( 
0.5  X  0.0042  +  (1  -  OJ)  X  0.05)  =  $8,540; 

(6)  24,362  X  [OJ  X  (0.1  X  0.1  X  0.5)  +  (1  -  0.5)  X 
O.Slx  $24.50=  $150,700; 


(7)  24.362x0.5x0.1  X [($211 +2x(Vi 

1 X  $16.44)1  X  ((0.5X0.1 

XO.0042  +  0.1  X0.5X0.05}J  =  $706; 

(8)  24.362  X  0.5  X  ($211  +  2  X  ( Vi »  X  $16. 

44)  Ix  [0.5X0.0042+  (l-0.5)x0.05jx 
0.71  =$50,095; 

Summing  the  totals  computed  above 
and  dividing  by  the  number  of  facilities 
yields  an  annual  cost  per  facility  for 
post  exposure  treatment  for  this 
employee  category  of  $5.67. 

For  all  sectors,  total  annual  costs  of 
post  exposure  follow-up  were  estimated 
to  be  $18  million. 

Total  costs  for  vaccination  and  post 
exposure  follow-up,  at  the  facility  level 
and  industry  wide,  can  now  be 
computed  for  the  treatment  workers  in 
physicians'  offices  using  the  appropriate 
baseline  factors: 

(7.87) +  (5.67 XI. 00) =$13.54  per  facility: 
13.54X179.405 =$2.4  million. 

Applyinq  this  methodology  to  all 
categories  of  affected  workers  and 
factoring  in  the  baseline  rates  provided 
above  (see  Technological  Feasibility), 
incremental  annual  costs  for  vaccination 
and  post  exposure  follow-up  are 
expected  to  be  $78.4  million.  Cost  per 
facility  will  average  $127.  Costs  are 
summarized  in  tables  VII-12-A  through 
VII-12-C. 

Personal  Protective  Equipment.  Costs 
for  personal  protective  equipment  (PPE) 
include  all  expenditures  for  gloves, 
masks,  gowns,  goggles,  and  resuscitation 
devices.  A  typical  example  of  each  item 
was  chosen  for  cost  estimation  purposes 
based  on  technical  adequacy, 
widespread  use  in  current  health  care 
practice,  and  reasonableness  of  cost 
[Ex.  13.  p.  IIl-«]. 

Costs  were  calculated  using  a  unit 
cost  for  each  respective  PPE  item  in 
conjunction  with  a  rate  of  use  for  that 
item.  Rates  of  utilization  varied  by 
industry  sector  and  by  occupation  and 
appear  in  Table  VII-13. 


For  six  industry  sectors,  rates  of  use 
were  based  on  occupational  titles. 
(Titles  are  as  reported  in  BLS'  Industry- 
Occupation  Matrix).  For  each  title, 
judgment  was  used  to  classify  workers 
as  frequent  contact  personnel  (FCP)  or 
occasional  contact  personnal  (OCP). 
Frequent  contact  personnel  perform 
tasks  which  bring  them  into  contact 
regularly  with  potentially  infectious 
materials.  Occasional  contact  personnel 
also  come  into  contact  with  potentially 
infectious  materials  regularly,  though 
not  as  often  as  FCP.  Janitors  and 
housekeepers  are  expected  to  wear 
utility  gloves  when  working  in  areas 
where  refuse  or  surfaces  may  be 
contaminated  with  infectious  material. 
Table  VII-14  provides  a  tabular 
summary  of  occupational  titles, 
classified  as  either  frequent  contact  or 
occasional  contact  for  the  six  industries 
where  this  methodology  was  used.  All 
workers  were  estimated  to  wori(  261 
days  per  year. 

Costs  for  gloves  for  those  occupations 
where  dexterity  is  desirable  were  based 
on  the  cost  of  5  mil  thickness  disposable 
latex  non-sterile  gloves,  as  these  gloves 
are  representative  of  those  in  current 
use.  The  cost  of  such  a  pair  of  gloves  is 
about  $0.18  per  pair.  For  occupations 
where  dexterity  may  not  be  critical, 
such  as  dental  assistant  or  police  officer, 
costs  were  based  on  vinyl  gloves  at 
$0.11  per  pair  [Ex.  13.  p.  III-14].  For 
housekeeping  and  janitorial  personnel, 
costs  were  based  on  utility  gloves.  The 
cost  of  a  pair  of  utility  gloves  is  about 
$1.59.  The  unit  cost  of  a  disposable 
surgical  mouth/nose  mask  was 
estimated  to  be  about  $0.33  and  that  of  a 
disposable  apron  (gown]  about  $0.36 
[Ex.  13,  pp.  III-18, 111-16).  The  unit  cost 
for  goggles  was  estimated  to  be  $3.25 
while  resuscitation  devices  were 
estimated  to  cost  either  $16.95 
(ambubag)  or  $8.00  (pocket  resuscitator) 
[Ex.  13,  pp.  11I-1&-19]. 


Table  VII-12-A.— Summary  of  Compliance  Costs— Vaccination  Program 


Industry 


Offices  of  pfiyiicians .__.._. 

Office*  of  dentists 

Nursing  hornet 

Hospitals 

Medical/dentsi  labs _. 

Outpatient  care 

Biood/plasma/tissue  centers.. 

Residontial  care 

Personnet  services 

Funeral  services 

Research  labs 

Ftre  and  rescue 

Corrections 

Police 

Health  units  in  Industry 


Annualized 
Initial 


2.614.966 

1.795.620 

3,651.033 

10.254,361 

195,682 

1.771.400 

105.399 

377.928 

812,774 

193,969 

731.455 

606.250 

641,830 

184.152 

1.062,851 


Recurring 
costs 


3,092,260 

2,403,739 

6.747,877 

14.621.678 

218,173 

2.324.825 

118.099 

673.112 

1.194.878 

231.656 

818.925 

503.655 

465,114 

144.794 

1.789.030 


Total  annual    | 


5.707,226 

4.199.358 

10.398.911 

24.876.040 

413.855 
4.096.225 

223.497 
1.051.040 
2,007,651 

425.625 
1,550,380 
1,109.905 
1,106,943 

328,946 
2,851,881 


Total  annual 

costs  per 

facility 


31.81 

44.21 

555,26 

4.216.28 

33  94 
137  89 
348  13 

51.18 
1.243  13 

28.28 
722.45 
295.19 
474.47 

53.01 

12.87 
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Table  VII-12-A.— Summary  of  Compuance  Costs— Vaccination  Program— Continued 


Indusfty 


Medical  equipment  repair . 
Total 


Annualized 
imtial 


Recurrtrig 
costs 


13,322 


25,619 


Total  annual 
costs 


]  Total  annual 

costs  per 

taoMy 


38.940 


$25,012,992  I      S3S.373.432        $60,386,424 


13.12 


S99.94 


Source:  Occupational  Safety  and  Health  Administration,  Office  of  Regulatory  Analysis. 


Table  VII-12-B.— Summary  of  Compu- 
ance Costs— Post-Exposure  Fol- 
low-up 


Industry 


Offices  of  physicians. 

Offices  of  dentists 

Nursing  homes 

Hospitals 

Medical/dental  lat>s .. 

Outpatient  care 

Blood/plasma/ tissue 
centers 


Total  annual 
costs 


$4,079,213 

677,551 

4.366,620 

3.911,667 

267,346 

363,039 

28,806 


Total  arwxial 

costs  per 

facility 


$22.74 

7.13 

233.16 

662.99 

21.92 

1^22 

44.87 


Table  VII-12-B.— Summary  of  Compu- 
ance Costs— Post-Exposure  Fol- 
low-up—Continued 


Industry 

Total  annual 
costs 

Total  annual 

costs  per 

facility 

Residential  care 

413.288 
385.633 
0 
734.847 
740.637 
301.021 
223.548 

20.12 

Personnel  services 

Funeral  services 

Research  labs 

238.78 

0.00 

342.43 

Fire  &  rescue „ 

Corrections 

Police 

196.98 

129.03 

36.03 

Table  VII-12-B— Summary  of  Compli- 
ance Costs— Post-Exposure  Fol- 
low-up— Continued 


Industry 

Total  annual      Total  annual 
mtu              costs  per 
«*^'»'*                 facrtrty 

Health  units  in 
irxJus*-,      

1.479.666                  668 

repair 

14.773                  4.98 

Totals 

17.967.655 

2911 

Source:  Occupational  Safely  and  Health  Adnms- 
tration.  Office  of  Regulatory  Analyss. 


TABLE  VII-12-C.— Summary  of  Compliance  Costs—  Grand  Total— Vaccination/ Post-Exposure  FoHow-up 


Industry 


Offices  of  physicians.. 

Offices  of  dentists 

Nursing  homes 


Medical/dental  labs 

Outpatient  care 

Blood/ptasma/tissue  centers . 

Residential  care 

Personnel  senhces ... 

Funeral  services 

Research  labs 

Fire  &  rescue 

Corrections 

Police 

Health  units  in  industry 

Medical  equipment  repair 


Total.. 


Armualized 
initial 


$2,614,966 

1,796,620 

3.651.033 

10.254,361 

195.682 

1.771.400 

105,399 

377,928 

812,774 

193.969 

731.455 

606.250 

641.830 

184.152 

1.062.851 

13,322 


Recurring 
costs 


$7,171,473 

3.061.289 

11,114.496 

18.533.346 

485.519 

2.687364 

146.905 

1,086.399 

1.580.511 

231.656 

1.553.772 

1.244.292 

766.134 

366.341 

3.268.695 

40.392 


25,012,992   53,361.087 


Total  arwwal 
costs 


$9,786,439 

4,876.909 

14.765.531 

28.787.707 

681.200 

4.459.264 

252.304 

1.464.328 

^393.285 

425.625 

2^85.227 

1.850.542 

1.407.964 

552.494 

4,331.546 

53.714 


Total  annual 

costs  per 

facility 


78.374.079 


S5455 

51.34 

788  42 

4,879.27 

55  86 
15011 
393  00 

7130 
1.481  91 

28.28 

1.064  88 

49217 

603  50 

69.04 

19.54 

1810 


126.77 


Source:  Occupational  Safety  and  Health  Adminisustion,  Office  of  Regulatory  Analysis. 


Table  VII-13.— Rates  of  Usage  of  Personal  Protective  Equipment 


Offices  of  physioans 

Offices  of  dentists 

Nurswig  homes 

Gloves 

FCP:  It  is  estimated  that  40%  of  all  office  visits 

will  require  1  pr.  of  disposable  gloves  to  be 

used. 
OCP:  2  pr.  disposable  gloves  per  day  per  env 

ployee. 
Janitors/ Housekeepers:  1  pr  utility  gloves  per 

month  per  employee. 
FCP:  It  is  estimated  that  20%  of  all  office  visits 

will  require  1  mask  to  t>e  used. 
OCP:  1  mask  oer  dav  per  emolovee 

FCP:  One  pr.  disposable  gloves  per  visit  per 
employee. 

OCP:  2  pr.  disposable  gloves  per  day  per  em- 
ptoyee. 

Janitors/Housekeepers:  1  pr.  utility  gtoves  per 
month  per  emptoyee. 

FCP:  It  is  assumed  that  75%  of  all  office  visits 

will  require  tfie  use  of  1  mask  per  emptoyee. 
OCP"  1  mask  oer  dav  oer  emolovee 

30,171   pr    disposable  gtoves  per 
year. 

81  masks  per  facility  per  year 
3433  gowns  per  faaWy  per  year. 

36  pr  goggles  per  facility  per  year 

One   device   per   home   plus   one 
device  for  every  ten  employees. 

facility  pel 

Masks 

G 

G 

R 

owns 

FCP:  It  is  estimated  that  3  3%  of  all  office  visits 

will  require  1  govim  to  be  used. 

OCP:  1  gown  per  emptoyee  every  other  day 

FCP:  1  pr.  of  goggles  per  emptoyee  per  year 

OCP:  1  pr.  of  goggles  per  employee  per  year 

One  device  per  ofc.  plus  one  additional  device 

for  every  ten  emptoyees. 

FCP:  1  gown  per  day  per  employee „ 

OCP'  1  oown  oer  dav  osf  efiiDtovee  

ooaies 

FCP"  1  or  aooales  oer  emolovee  oer  vear 

Bsuscitation 
devices. 

One  device  per  ofc.  plus  one  additional  device 
for  every  ten  emptoyees. 

addit-orai 

I 
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Table  VII-13.— FUtes  of  Usaoe  of  Personal  PROfEcnvE  Eowpmemt  "—Continued 


T 

Hospitals 

MedKSl  and  dental  labs 

Outpatient  care 

QIOWH 

FCP:  4  pr.  disposable  gloves  per  empk)yee  per 

<i«y- 

OCP:  2  pr.  disposable  gloves  per  ernptoyee  per 

day. 
Jantton/Houaakeepars:  1  pr.  utility  gtoves  per 

FCP:  2  maahs  par  amptoyaa  per  day 

OCP:  1  mask  per  employee  per  day 

FCP:  4  pr.  disposable  gloves  per  employee  per 

day. 
OCP:  2  pr.  disposable  gtoves  per  ernptoyee  per 

day. 
Janiters/Housoheepefs:  1  pr.  utility  gloves  per 

month  per  employees. 
FCP:  2  masks  par  ernptoyee  per  day 
OCP:  1  mask  per  emptoyee  per  day 
FCP:  2  gowna  per  emptoyee  per  day. 
OCP:  1  gown  per  emptoyee  per  day. 
FCP:  1  pr.  goggles  per  emptoyee  per  year 
OCP:  1   pr.  goggles  per  employee  per  year. 
One  device  per  faciNty  plus  one  additional 

device  for  every  ten  employees. 

M«sks 

69  maifca  par  inpatient  year 

39  gowms  par  inpaient  y«af_ 

17  pr.  goapltt  par  inpalieni  year „   „. 

Qoii»n« 

Goggtos    .      _ 

FCP:  2  goiwia  par  smploya  par  day 

OOP:  1  gown  per  ernptoyee  per  day _ 

FCP:  1  pr.  goggtes  par  smptoyee  pm  year.. 

OCP:  1  pr.  goggtaa  par  amptoyaa  par  year 

One  devica  par  facility  ptos  one  additional 

RMuacitation 

One  dawica  par  lacitity  plus  one  additional 
davtoa  tor  every  len  amployeea. 

Blood  banks 

Resktontial  care 

Furwral  services 

QKfMt 

MaMs 

FC»>:  4  pr.  disposable  gloves  per  ernptoyee  per 

day. 
J»*o^aaana^1    pr.    utMHy    glowas   per 

fnorvtti  per  employaeL 

PCP:*  2  masks  par  amptoyee  per  day 

FCP:t  gowns  par  anployae  par  day. 

PCP:  1  pr.  gogglse  par  employee  per  year 

3123  pr.  disposable  gtoves  per  facilily  per  year... 

1. 
*  neaka  p^  facwty  per  year 

FCP:  2  pr.  disposable  gtoves  per  employee  per 

necropsy. 
OCP:  1  pr.  deposable  gloves  per  employee  per 

necropsy 
Janitors/Housekeepers:  1  pr.  uiiMy  gtoves  per 

morrth  per  emptoyee. 
FCP:  1  mask  par  emptoyee  per  necropsy 
FCP:  1  gown  per  emptoyee  par  necropsy. 
FCP:   1   pr.  goggles  per  emptoyee  per  year 
Resuscitation  devices  not  required. 

Qoamt „ 

3S6  fowne  par  laciiity  par  year 

Ougglw 

4  or.  oooolas  oer  fadliN  oar  wear 

RnuKitation 
devwn. 

One  device  par  faciWy  plus  one  additional 
device  tor  every  tan  employees. 

One  devica  per  facility  pkis  one  additional 
device  tor  every  ten  employees. 

ResearcbLabs 

Fire  and  Rescue 

Corrections 

GiOVM 

MMkS         

Gownt 

Goggln 

4  ^.  rfhfiuiuUs  i^wwa  par  ewiployea  par  day 

2  masks  psr  smptoyee  per  day 

2  gowns  per  ernptoyee  per  day 

1  pr.  goggles  per  empktyee  per  year 

One  device  per  tecMy  pbs  one  addilkxial 

1  pr.  disposabto  gtoves  per  emergency  run... 

1  masti  per  employee  for  every  tenth  emergen- 
cy rua 

1  gown  per  employee  for  every  tenth  emergen- 
cy run. 

1  pr.  goggles  per  emptovee  per  year 

1  pr.  disposable  gtoves  per  employee  per  year. 
Masks  not  required. 

Gowns  not  required. 

Goggles  not  required. 

One   device   per  facility   ptos  one  addrtional 
device  for  every  ten  emptoyees. 

Raauadtaiion 

One  device  per  emergency  vehide 

dMcw. 

Medical  equipment  repair 

Gtovw 

Masks.. 

1  pr.  dtaposMa  gloves  per  employee  per  year.... 

Masks  not  required _ 

Qawna  not  required 

Ooggtas  not  required _ 

One  device  per  patrol  officer  per  year 

n  is  estimated  that  40%  of  the  visits  to  health 
dinics  in  industrial  settings  wiH  nwitnre  the 
wse  of  1  pr.  of  disposable  gloves. 

4  pr.  gloves  per  unpacKaging  employee  per 
day. 

2  masks  per  employee  per  day 
Gowns  not  required. 

Device  not  required. 

Goiant 

Gcg^m 

Goggles  not  required 

nttmcilation 

One  device  per  faciMy  per  year 

davicM. 

'  See  TaMe  VII-14  lor  occupational  categones  inctoded  m  these  ciass.'ficatkjns 

*  Exctodee  fitorses  and  Phlebotomwts. 

Source:  Occupational  Safety  and  Health  Administration.  Office  of  Regulatory  Analysis  and  Jack  Faucett  Associates. 

Table  Vll-1 4.— Occupational  classification  by  frequency  of  contact  with  potentially  infectious  materials 


Offices  of 

P»iywcians. 


Offices  of 
dentists 


Medical  and 
dental 
laboratories. 


FCP  (frequent  contact  personnel) 


Physicians  and  Surgeons;  Registered  Nurses: 
Licensed  Practical  Nurse;  Laboratory  Techni- 

.    cians;  Emergency  Medical  Technician,  Surgi- 
cal Technician,  Physician  Assistant:  Medical 
Assistsnt. 
Affected  Population;  491,719 

Dentists;  Pfiysicians  and  Surgeons;  Dental  Hy- 
gienists.  Dental  Assistants;  Laboratory  Tech- 
nicians; Registered  Nurses.  Medical  Assist- 
ants; Surgical  Technicians. 
Affected  Population:  312.013  (Dentists: 
74.679;  Hygienists;  84.332.  Dental  Assistants: 
148,556). 

Physicians  and  Surgeons;  Dentists.  Registered 
Nurses;  tjcensed  Practical  Nurse;  (Cental  Hy- 
gienists. Dental  Assistants,  Laboratory  Tech- 
nicians; Life  Scierrtists;  Medical  Assistants; 
Other  Health  Professionals/Other  Health 
Senrice  (Phlebotomists.  Medical  Technolo- 
gists).. 
Affected  Population:  39.281 


OCP  (occasional  contact  personnel) 


Therapists,  Therapy  Assistants;  Other  Health 
Professionals  ',  Other  Health  Service »,  Nurs- 
ing Aides. 
Affected  Population;  15.602 


Licensed  Practical  Nurses;  Other  Health  Profes- 
sionals ■;  Other  Health  Service  ';  Therapists. 
Affected  Populaticn:  1.973 


Therapists 

Affected  Population:  228 


Janitors  and  cleaners 


Affected  Population:  28.801 


Affected  Population:  8.690 


Affected  Population:  1.313 
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Table  VII-14-.Occupat.onal  classification  by  frequency  of  contact  with  potentially  infectious  MATERiALS-Contmued 


Outpatiem 
care. 


Blood/plasma 


Funeral  homes. 


FCP  (frequent  contact  personnel) 


Phjrsicians  and  Surgeons:  Dentists;  Registered 
Nurses;  Licensed  Practical  Nurse;  Dental  Hy- 
gienists; Dental  Assistants;  Laboratory  Tectv 
nicians;  Emergency  Medici  Technicians; 
Nursing  Aides;  Orderlies;  Psychiatric  Aides; 
Surgical  Technfciaiis.  Physician  Assts.;  Medi- 
cal Assts.;  Ambulanca  Drivers. 
Affected  Population:  312.526 


Nurses;  Phleboiomists;  Laboratory  Workers 
Affected  Population:  21.506 

EntMhners 

Affected  Population:  20,921 


OCP  (occasional  contact  personnel) 


Therapists;  Therapy  Assistants;  Other  Health 
Professionals  ';  Other  Health  Service  ». 
Affected  Population:  52.990 


Ambulance  Drivers  A  Attendants;  Other  Health 
Professionals. 
Affected  Population:  1.111 


Jarators  and  cleaners 


Affected  Population  4,998. 


Affected  Populatiorr  692. 


Affected  Population:  4.375. 


"«y.'tSSfSTO2Se2ffi;;S^  professtonals  not  at  hsk  of  exposure  to  mfecUous  materials,  such  as  orthopedK:  technK«ns  The  affected  poputetK,n 

P-r-^SSJ-f^S^^  other  heantwelated  pro.ess«nal 

work,  prepanng  katfment  rooms,  transportiiiy  patients.  aMStina^a«str»rv<mS^JS^3^2i^  "^  ■*^'*^  "I ^  '^'^  °'  Pa««"te.  relie«ng  nurses  of  heaviar 
«*-*  prof«»ion.h  no.  at  hsk  oflJ^S^.'^rSuSX^^a^^S  SK^^tf^S^'^^s J^*  '"^  '^'  "^  ''^^^^^^  ^"^  "^ 
Source:  Occupatonal  Safety  and  He-th  Admini«ration.  Office  of  Regutatory  Analysis;  Bureau  JZ^^rZT,^^  Jack  Faucett  Assooa.es 


Cost  formulas  varied  by  industry 
sector,  as  dictated  by  available  data. 
These  formidas  are  presented  below, 
and  represent  annual  costs. 

Offices  of  Physicians:  There  were  a 
reported  520.789.311  patient  visits  to 
physicians*  offices  in  1985  [Ex.  13.  p.  ni- 
41J.  Using  the  FCP.  OCP.  and  janitor/ 
housekeeper  populations  given  in  Table 
VII-14,  PPE  costs  were  estimated  as 
follows: 

Gloves,  Masks,  and  Gowns 
FCP:  {#  of  visits)  X  (usage  rate)x(PPE  unit 

cost) 
OCP/Lab.  Techs.:  (#  of  OCP)  x  (usage 

rate)  x  (days  worked  per  year)  x  (PPE  unit 

cost) 

Janitors/Housekeepers  (gloves  only):  («  of 

workers)  X  (usage  rate)  x  (PPE  unit  cost) 
Goggles 
FCP:  (#  of  FCP)  x  (PPE  unit  cost)  x  (usage 

rate) 
OCP:  (#  of  OCP)  X  (PPE  unit  cost)  x  (usage 

rate) 
Resuscitation  Devices 
(ambubagunit  cost)  x  (usage  rate)X(«  of 

facilities) 

Offices  of  Dentists:  PPE  use  for  all 
FCP  except  hygienists  were  determined 
based  on  the  average  number  of  visits 
made  to  dentists'  offices  in  1985. 
reported  to  be  2,993.  Hygienists  were 
reported  to  see  2,049  patients  that  year. 
Populations  of  affected  employees  are 
given  in  Table  VII-14.  Personnel 
populations  for  all  categories  except 
dentists  were  converted  to  full  time 
equivalent  (FTE)  personnel  using  a 
factor  of  0.6  [Ex.  13.  p.  III-41].  PPE  costs 
were  estimated  as  follows: 
Cloves.  Masks 

FCP:  (#  of  visits)  X  (usage  rate)  x  (PPE  unit 
cost) 

OCP:  («  of  OCP)  X  (usage  rate)  x  (days 
worked  per  year)  x  (PPE  unit  cost) 


Janitors/Housekeepers  (gloves  only):  («  of 
workers)  x  (usage  rate)  x  (PPE  unit  cost) 
Gowns 
All  FCP:  («  of  FCP)  x  (usage  rate)  x  (days 

worked  per  year)  x  (PPE  unit  cost) 
OCP:  {#  of  OCP)  X  (usage  rate)  x  (days 
worked  per  year) x  (PPE  unit  cost) 
Goggles 
ALL  FCP:  («  of  FCP)  x  (PPE  unit 

cost)  X  (usage  rate) 
OCP:  (#  of  FCP)  X  (PPE  unit  cost)  x  (usage 
rate) 
Resuscitation  Devices 
(ambubag  unit  cost)  x  (usage  rate). 
Nursing  Homes:  Costs  for  PPE  in 
nursing  homes  were  computed  using  unit 
costs  and  usage  rates  developed  from 
site  visit  data  [Ex.  13.  p.  111-43). 

Gloves.  Masks.  Gowns.  Goggles 
(usage  rate)  x  (PPE  unit  cost)  x  («  of 
facilities) 
Resuscitation  Devices 
(ambubag  unit  cost)  x  (usage  rate)x(=  of 
facilities) 

(It  is  assumed  that  gloves  and  gowns 
are  used  for  protection  from  blood  only 
67  percent  of  the  time). 

Hospitals:  Costs  were  calculated  for 
this  sector  based  on  PPE  use  per 
inpatient-year.  Using  data  obtained  from 
site  visits  conducted  at  two  hospitals 
believed  to  be  at  nearly  full  compliance, 
costs  were  computed  at  the  facility  level 
using  the  following  formula: 

(«  of  inpatient  years  per  facility)  X  (PPE 
usage  rate]  X  (=  of  facilities) 

Average  inpatient-years  per  facility 
were  estimated  to  be  134.8.  PPE  use  was 
estimated  to  be  600  pair  of  gloves,  39 
gowns,  69  masks,  and  17  pair  of  goggles 
per  inpatient  year.  Costs  for 
resuscitation  devices  were  computed 
thus: 

Resuscitation  Devices 


(ambubag  unit  cost)  x  (usage  rate)  v  (=  of 
facilities) 

Medical  and  Dental  Laboratories:  For 
this  industry  sector,  affected 
populations  were  converted  to  FTE 
personnel  using  a  factor  of  0.856.  Costs 
were  calculated  as  follows: 

Cloves.  Masks,  Gowns 
FCP:  (=  of  FCP)  X  (usage  rale)  x  (days    , 

worked  per  year)  \  jPPE  unit  cost) 
OCR  (»  of  OCP)  X  (usage  rate)  x  (days 

worked  per  year)  x  (PF'E  unit  cost) 
Janitors/Housekeepers  (gloves  oniy):(=  of 

workers)  x  (usage  rate| x  (PPE  unit  cost) 
Goggles 
FCP:  («  of  FCP)  X  (PPE  unit  cos!)  .(usage 

rate) 
OCP:  [X  of  OCP]  X  (PPE  unit  cost)  >  (usage 

rate) 
Resuscitation  Devices 
(ambubag  unit  cost)  y  (usage  rate)  v  (=  of 

facilities] 

Outpatient  Care  Facilities:  Costs  were 
calculated  as  follows: 

Gloves.  Masks.  Gowns 

FCP:  (=  of  FCP)  X  (usaep  ratel  v  (davs     - 

worked  per  vear)  x  (PPE  unit  cost) 
OCP:  (=  of  OCP]  V  (usage  rate)  ^  (days 

worked  per  year)  x  (PPE  unit  cost) 
Janitors/Housekeepers  (gloves  only):  (=  of 

workers]  \  (usage  rate]  x  (PPE  unit  cost) 
Goggles 
FCP:  (=  of  FCP)  X  (PPE  unit  cost]  ■  (usage 

rale) 
OCP:  (=  of  OCP)  X  (PPE  unit  cost]  x  (usiige 

rate) 
Resuscitation  Devices 

(ambubag  unit  cost)  x (usage  rale)  >  (=  of 

facilities] 

Blood/PIasnia/Tissue  Centers:  For 
this  industry  sector,  affected 
populations  were  converted  to  FTE 
personnel  using  a  factor  of  0.856  |Ex.  13. 
p.  111-47).  Costs  were  calculated  as 
follows: 
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Cloves.  Masks.  Gowns 
FCP:  («  of  FCP)  X  (usage  rate)  x  (days 
worked  per  year)  x  (PPE  unit  cost) 
Janitors/Housekeepers  (gloves  only):  (#  of 
workers)  x  (usage  rate)  x  (PPE  unit  cost) 
Goggles 
FCP:  («  of  FCP)  X  (usage  rate)  x  (PPE  unit 
cost) 
Resuscitation  Devices 
(ambubag  cost)  x  (usage  rate)  >.  (^  of 
facilities) 

Residential  Care:  Costs  for  these 
establishments  were  developed  from 
thc^e  of  nursing  homes  by  using  the 
ratio  of  the  number  of  affected 
employees  in  residential  care  facilities 
to  the  number  of  affected  employees  in 
nursing  homes,  0.1035  [Ex.  13,  p.  111-46]. 

Funeral  Services:  Costs  for  funeral 
homes  were  based  on  the  number  of 
necropsies  performed  yearly  by  such  an 
establishment,  137.34  [Ex.  13.  p.  III-46J. 
The  number  of  FCP  per  necropsy  is  1.05 
and  the  number  of  dCP  per  necropsy  is 
0.074. 

Gloves,  Masks 
FCP:  (FCP/ 
necropsy)  x  (necropsies)  x  (usage 
rate)x(PPE  unit  cost) 
OCP:(CCP/ 
necropsy)  x  (necropsies)  x  (usage 
rate)  X  (PPE  unit  cost) 
{anitors/Housekeepers:  (#  of 

workers)  x  (usage  rate)  x  (PPE  unit  cost) 
Gowns 
FCP:  (FCP/ 
necropsy)  x  (necropsies)  X  (usage 
rate)  X  (PPE  unit  cost) 
Goggles 
FCP:  (#  of  FCP)  X  (PPE  unit  cost) 

Research  Laboratories:  For  this 
industry  sector,  a^ected  population  was 
converted  to  FTE  personnel  using  a 
factor  of  0.856  [Ex.  13.  p.  111-47],  Costs 
for  this  sector  were  computed  using  an 
affected  worker  population  (all  FCP)  of 
98,715. 

Gloves.  Mdsks.  Gowns 
{»  of  workers)  x  (usage  rate)  x  (days 
worked  per  year)  x  (PPE  unit  cost) 
Goggles 
(«  of  workers)  X  (usage  rate)  X  (PPE  unit 
cost) 
Resuscitation  Devices 
(ambubag  cost)  x  (usage  rate)  x  («  of 
facilities) 

Fire  and  Rescue:  Costs  for  this  sector 
were  based  on  the  number  of  medically 
related  emergency  runs  made  in  1986. 
6.437.500  [Ex.  13.  p.  III-48J.  Costs  for 
resuscitation  devices  were  estimated 
assuming  one  device  for  every  six 
emergency  medical  responders  {two  per 
shift,  three  shifts)  and  one  for  every 
twelve  firefighters  (four  per  shift).  The 
number  of  emergency  medical 
responders  is  25,550  and  the  number  of 
firefighters  is  170,515. 


Gloves.  Masks,  Gowns 
(«  of  workers)  x  (#  of  emerg.  runs)  x  (PPE 
unit  cost)  X  (usage  rate) 
Goggles 

(#  of  workers)  x  (PPE  unit  cost) 
Resuscitation  Devices 
(»  of  emergency  responder8)/6x  (device 
cost)  +  (#  of  firefighter8)/l2  x  (device 
cost) 

Corrections:  PPE  costs  for  correctional 
facilities  are  based  on  an  a^ected 
worker  population  of  97,945. 

Gloves 
(«  of  workers)  X  (PPE  unit  cost)  x  (usage 
rate) 
Resu.scitation  Devices 
(ambubag  cost)  x  (usage  rate)  x  [9  of 
fdciiities) 

Law  Enforcement:  Costs  for  this 
sector  are  based  on  an  affected  worker 
population  of  208,693. 

Gloves 

(*  of  workers)  X  (PPE  unit  cost)  x  (usage 
rate) 
Resuscitation  Devices 

(pocket  mask  cost)  x  (usage  rate) 

Industrial  Clinics:  The  costs  of  PPE 
usage  for  this  sector  are  based  on  the 
estimated  total  number  of  visits  made  to 
these  clinics,  18,671,000. 

Gloves 

(#  of  visits)  X  (usage  rate)  x  (PPE  unit  cost] 
Resuscitation  Devices 

(PPE  unit  cost)  X  (usage  rate)  x  (#  of  clinics] 

Medical  Equipment  Repair: 

Gloves.  Masks 
(#  of  workers)  X  (usage  rate)  x  («  of  days 
worked)  X  (PPE  unit  cost) 
Goggles 
(»  of  workers]  x  (PPE  unit  cost)  x  (usage 
rate) 

Personnel  Services:  It  is  expected  that 
PPE  will  be  issued  to  temporary  workers 
upon  arrival  at  the  worksite. 
Consequently,  no  costs  under  this 
provision  are  expected  to  be  incurred  by 
these  establishments. 

Costs  for  PPE  are  summarized  in 
Tables  VII-15-A  through  VII-15-F.  Total 
incremental  annual  costs  for  this 
provision  are  expected  to  be  $400.7 
million.  Cost  per  facility  ranges  from 
$15,311  for  hospitals  to  $11.51  for  health 
units  in  industry  (excluding  personnel 
services  and  funeral  services,  for  which 
no  costs  are  expected  to  be  incurred). 

Commenters  to  the  record  also 
provided  estimates  of  the  costs  of  PPE. 
Most  of  these  estimates,  unfortunately, 
are  not  accompanied  by  other  pertinent 
information  such  as  baseline  compliance 
levels  or  estimated  rates  of  usage.  For 
example,  St.  Francis  Hospital  and 
Health  Center  projected  costs  for 
disposable  gloves  to  be  $114,000  for  1988 
(Ex.  11-119].  While  the  unit  cost  is 


similar  to  that  estimated  by  OSHA  at 
about  $0.19  per  pair,  incremental  costs 
(those  costs  attributable  to  the  proposed 
rule)  can  not  be  discerned  from  the 
information  provided. 

Tabi£  VII-15A.— Summary  of  Compli- 
ance Costs— Personal  Protective 
Equipment 

Gloves 


Industry 


Offices  of  physicians... 

Offices  of  dentists 

Nursing  homes 

Hosprtals 

Medical/Dental  labs.... 

Outpatient  care 

Blood/  Plasma/Tissue 

centere 

Residential  care 

Personnel  services 

Funeral  services ~... 

Research  labs 

Fire  and  rescue 

Corrections 

Police 

Health  units  In 

Industry 

Medical  equipment 

repair 

Total „ — 


Total  annual 
costs 


$17,837,566 

29,613,340 

49,547,344 

48.390.504 

315,432 

5,618.735 

1.735,373 

5.128.150 

0 

0 

1,587,925 

579.375 

0 

10.629 

672.156 

108,064 


$161,144,593 


Total 

annual 

costs  per 

facility 


$99.43 

311.74 

2,645.63 

8.201.78 

25.87 

189.14 

2,703.07 

249.70 

0.00 

0.00 

739.95 

154.09 

0.00 

1.71 

3.03 

36.42 


$260.65 


Source:  Occupational  Safety  and  Health  Adminis- 
tration. Office  of  Regulatory  Analysis. 


Table  VII-15-B.— Summary  of  Compli- 
ance Costs— Personal  Protective 
Equipment 

[Masks] 


Industry 

Total  annual 
costs 

Total 

annual 

costs  per 

facility 

Offices  of  physicians... 

Offices  of  dentists 

Nufsino  homes   

$14,113,190 

113.204,411 

361,373 

22.259.632 

286.928 

5.769.188 

1.595.640 

37.402 

0 

0 

1.437.954 

104.931 

0 

0 

0 

160.132 

$78.67 

1.191.70 

19.30 

Hospitals      

3,772.82 

Medical/dental  \aba 

Outnatient  care    

23  53 
19421 

Blood/ plasma/ tissue 

2,48542 

Residential  care  

182 

Personnel  services 

000 
000 

Research  labs        

67006 

27  91 

000 

Police                   

0.00 

Health  units  in 

000 

Medical  equipment 
repair 

53.97 

Total 

159.330.782 

257.63 

Source:  Occupational  Safety  and  Health  Adminis- 
tration. Office  of  Regulatory  Analysis. 


Table  vil-15-C—  Summary  of  Compli- 
ance Costs— Personal  Protective 
Equipment 

[Gowns] 


Industry 


Total  annual 
costs 


Total 

annual 

costs  per 

facility 


Offices  of  ptiysicians.. 

Offices  of  dentists 

Nursing  homes 

Hospitals 

Medical /Dental  labs... 

Outpatient  care 

Blood/Plasma/Tissue 

centers 

Residential  care 

Personnel  services 

Funeral  services , 

Research  labs 

Fire  and  rescue 

Corrections 

Police 

Health  units  in 

industry 

Medical  equipment 

repair _ 


$2,767,984 
17.556.524 
16.913,721 
12,581.531 
632.789 
6,370.883 


$1543 
184.82 
903  12 
2.132  46 
51  89 
214.46 


2.636.327 

4.106  43 

1.750.570 

85.24 

0 

0.00 

0 

000 

1.587.925 

73995 

115.875 

30.82 

0 

0.00 

0 

0.00 

Totals.. 


62.914.128 


000 


0.00 


10183 


„  ?°**<»LOcc»jpational  Safety  and  Health  Adminis- 
tration. Office  of  Regulatory  Analysis 

Table  VII- 15-D.— Summary  of  Compu- 
ance  Costs— Personal  Protective 
Equipment 

(Goggles] 


Industry 

Total  annual 
costs 

Total 

annual 

costs  per 

facility 

Offices  of  physicians... 

Offices  of  dentists.. 

Nursing  homes „.. 

Hospitals 

Medical/dental  labs 

Outpatient  care 

$659,517 

425,613 

1,645,490 

5.484.257 

5.496 

101.571 

44.872 

170.308 

0 

0 

27.463 

327,842 

0 

0 

0 

3.058 

$3  68 
4.48 

87  86 

929.54 

0.45 

3.42 

6989 
829 
000 
0.00 
12.80 
87.19 
0.00 
000 

000 

1.03 

Blood/plasma/tissue 

centers..... „.... 

Pesidential  care. .. 

Personnel  senrices 

Funeral  services 

Research  labs 

Fire  and  rescue 

Corrections 

Police 

Health  units  in 
industry 

Medical  equipment 
repair 

Totals 

8.895.488 

1439 

^  ?<^^<??i.O««HP»«w^  Safety  and  Health  Adminis- 
tralion.  Office  of  Regulatory  Analysis. 


Table  VII -1 5  E 
ANCE  Costs- 
Equipment 


-Summary  of  Compli- 
Persomal  Protective 


[Resusatation  Devices) 


Industry 


Total  annual 
costs 


Total 

annual 

costs  per 

facHity 


Offices  of  physicians.. 

Offices  of  dentists 

Nursirig  homes 

Hospitals 

Medical/Oental  latis... 

Outpatient  care 

Blood/Plasma/Tissue 

centers 

Residentiat  care 

Personnel  services 

Funeral  services 

Research  labs 

Fire  and  rescue 

Corrections 

Police 

Health  units  in 

industry 

Medical  equipment 

repair 


Total- 


Si. 216.366 

966.089 

1.159.825 

1.622.590 

10.335 

100.703 

32.646 

261.077 

0 

0 

21.825 

260.434 

98.861 

803.492 

1,878,484 

0 


8,432,726 


$6  78 

10.17 

61  93 

27502 

0.85 

3.39 

50.85 

12.71 

0.00 

0.00 

10.17 

69.26 

4238 

12949 

848 

0.00 


13  65 


Soun»:  Occupational  Safety  and  Health  Adminis- 
tration, Office  of  Regulatory  AnaVsis. 

Table  VII-15-F.— Summary  of  Compli- 
ance Costs  Personal  Protective 
Equipment 

[Grand  Totals] 


irxlustry 


Total  annual 
costs 


Offices  of  physicians. 

Offices  of  dentists 

Nursing  homes 

Hospitals 

Medical/dental  labs... 

Outpatient  care 

Blood  /  plasma/ tissue 

centers „ 

Residential  care 

Personnel  services 

Funeral  services 

Research  labs 

Fre  and  rescue. 
Corrections. 
Police . 
Health  units  m 

industry. 
Medical  equipment 

repair . 


Total 

annual 

costs  per 

facility 


$36,594,622  ' 

161.765.977  [ 

69.627.753 

90.338.514 

1.250,981 

17.961.080 

6.044.858  i 

7.347.507  ] 

0  I 

°i 
4.663.091 

1.388  457  ! 

98.861  I 

814.121  I 

2,550.640  I 

271.255  : 


$20398 

1.70291 

3.717.84 

15.311.61 

102.58 

604.63 

9.415.67 

357  77 

000 

000 

2.172  92 

369  27 

42.38 

131.20 

11  51 

91.42 


$400,717,716  I        $648.15 


w  Source:  Occupational  Safety  and  Health  Adminis- 
tration, Office  of  Regulatory  Analysis. 

Engineering  Controls.  Available 
information  indicates  that  those 


facilities  for  which  engineering  coiilrois 
would  be  appropriate  are  currt^nlly 
using  such  controls  [Ex.  13.  pp.  III-35. 
36].  These  facilities  include  research 
labs,  medical  and  dental  labs,  and  labs 
located  in  hospital  or  outpatient  medical 
establishments.  Controls  required  and 
believed  to  be  in  use  include  biosafety 
cabinets  (for  biosafety  level  one  and 
two  facilities),  centrifuge  safety 
equipment,  and  mechanical  pipetting 
devices.  (Puncture  resistant  sharps 
containers  are  included  under  the 
housekeeping  provision). 

Thus.  OSHA  finds  that  costs 
attributable  to  the  proposed  provisions 
for  engineering  controls  vv-ill  be 
negligible. 

Training.  Costs  for  the  training 
provision  were  calculated  based  on  the 
same  scheme  of  occupational 
classification  as  was  used  for  medical 
surveillance,  that  is,  workers  were 
placed  into  seven  different  occupational 
categories  with  respect  to  appropriate 
wage  and  job  turnover  rates.  (Table  VII- 
9  provides  the  occupational  breakdown 
info  the  seven  categories  along  with  the 
affected  worker  populations.) 
Additional  input  data  includes  the 
length  and  frequency  of  training. 

Length  of  training  is  expected  to  vary 
with  occupational  class-fication  and  is 
expected  to  depend  on  whether  training 
is  initial  or  recurrent.  Initial  training 
sessions  for  diagnosing,  treating,  and 
service  personnel  (except  equipment 
repair)  are  assumed  to  be  1  hour  in 
duration  while  recurrent  annual 
sessions  are  assumed  to  be  one  hour. 
Initial  training  for  housekeeping 
personnel,  security  personnel,  police 
officers,  firefighters,  and  equipment 
repair  personnel  are  expected  to  last 
about  1  hour,  with  annual  sessions  at 
one-half  hour. 

Initial  training  costs  consist  of  costs 
incurred  for  the  time  taken  by  the 
trainees  and  compensation  for  the 
trainer.  (For  firefighters,  no  costs  were 
estimated  for  time  lost  to  worki-  s.  since 
training  can  lake  place  during  idle 
hours).  Compensation  for  the  trainees 
and  trainer  will  be  paid  as  follows: 

(1)  («  of  trainees)  X  (trainee  wage 

rate)  X  (initial  session  lime) 

(2)  (trainer  wage)  X  (initial  session  time)x(= 

of  sessions) 

In  general.  OSHA  assumes  that  one  2- 
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hour  session  and  one  1-hour  session  will 
be  offered  initially.  (For  hospitals,  it  is 
estimated  that  2  of  each  session  will  be 
offered).  Compensation  for  trainers  is 
assumed  to  be  at  a  rate  of  $23.26  (head 
nurse)  for  sessions  with  diagnosing  and 
treating  employees  and  $16.44  (floor 
nurse)  for  sessions  with  service  and 
housekeeping  personnel.  Equations  (1) 
and  (2)  summed  represent  total  initial 
costs. 

New  employees  will  need  to  be 
trained  as  they  are  hired.  The  costs  for 
additional  initial  training  given  during 
the  first  year  can  be  estimated  thus: 

(3)  (Initial  trainee  compensation) X  (job 

turnover  rate) 

(4)  (trainer  wage)  x  (initial  session  time)x(» 

of  trainees/group)  x  ((ob  turnover  rate). 

Equation  (3)  reflects  the  cost  of  time 
needed  to  train  each  new  hire.  Equation 
(4)  represents  compensation  for  the 
trainer.  (For  hospitals,  nursing  homes, 
temporary  services,  corrections,  law 
enforcement,  and  Hre  fighters,  it  is 
assumed  that  new  hires  will  be  trained 
in  groups  of  Tive.  For  all  other  sectors, 
new  hires  are  assumed  to  be  trained 


individually).  Thus,  total  Tirst  year  costs 
are  represented  by  the  summing  of 
equations  (1)  through  (4).  which  are 
performed  for  each  of  the  seven 
occupational  categories  across  all 
industries. 

Costs  for  additional  training  given 
over  all  following  years  will  consist  of 
training  new  hires  and  tenured 
employees  (in-service).  The  calculation 
to  estimate  the  cost  of  training  new  hires 
in  these  subsequent  years  is  identical  to 
that  described  by  equations  (3)  and  (4) 
to  represent  training  for  new  hires 
during  the  first  year.  Equations  (5)  and 
(6).  given  below,  represent  costs 
incurred  for  training  tenured  (in-service) 
employees  during  subsequent  years: 

(5)  («  of  trainees)  x(l-(job  turnover/ 

2))  X  (trainee  wagejx  (in-service  session 
time) 

(6)  (trainer  wage)  x  (in-service  session 

time)  X  (of  sessions) 

Equation  (5)  reflects  the  cost  of  the  time 
taken  to  train  tenured  employees.  The 
second  term  of  this  equation  accounts 
for  the  employees  who  will  quit  before 


being  retrained.  (Job  turnover  has  been 
divided  by  two  to  reflect  that,  on 
average,  only  about  one-half  of  the 
workers  leaving  over  the  course  of  the 
year  will  leave  before  that  year's 
retraining).  Equation  (6)  represents  the 
compensation  to  the  trainer.  These 
calculations  have  been  performed  for 
each  occupational  catagory  within  each 
sector. 

Total  cost  in  each  subsequent  year 
(recurring  cost)  is  then  the  sum  of 
equations  (3).  (4),  (5).  and  (6). 

Total  annual  costs  for  this  provision 
are  the  sum  of  recurring  costs  plus  the 
annualization  of  the  di^erence  between 
first  year  costs  and  recurring  costs. 
(Armualization  was  performed  using  a 
twenty  year  payback  period).  Net  costs 
are  simunarized  in  table  VII-16.  Total 
aruiual  costs  are  estimated  to  be  $162.2 
million  with  average  costs  per  facility  at 
$262.  The  greatest  share  of  incremental 
costs  are  expected  to  be  borne  by 
offices  of  physicians  (33%)  while  the 
greatest  cost  per  facility  will  be  realized 
by  personnel  service  establishments, 
$5,364. 


Tabl£  VII-16.— Summary  of  Compuance  Costs— Training 


Indusiiy 


I 


Annualzed  first 
yaar  costs* 


RecufTing  costs 


Total 
annual 
costs 


Total 

annual 

costs  pec 

facility 


Olfioas  o(  pKysictana . 
i.^iicn  Of  <ianDsis....» 
NurtinQ  honiaa 


Outpatisni  car* ,_, 

Btood/ptMma/HaKM  oamars- 


Ptfsonnal  sanHcw... 
Funeral  sanHcw.. 
nesaaroh  laba..... 


Fv«  and  raacua . 

Corractlona _. 

PoUea _ 

HMllti  units  m  mduMy 

Medteal  oqutpmont  rapalr.. 

Total 


$300,331 

67.231 

129,499 

406.296 

7.529 

44.842 

7.307 

12.597 

284.958 

3.989 

16.250 

0 

71.156 

177.031 

106.026 

1.930 


$53,461,639 

10.999.131 

9,182.353 

30.937.388 

1.339343 

5.577,474 

842,874 

1,870.640 

8.377.866 

817.280 

1,866,487 

715.333 

1.136.612 

Z042J54 

31,330,520 

20,160 


153.761.970 

11.066.362 

9.31 1J52 

31.345.685 

1.347,072 

5.622,316 

850.181 

1,883,237 

8,662.944 

821,269 

1.87Z736 

715.333 

1.209.767 

2.219.885 

31.438,546 

22,099 


$299.67 
116.50 
497.22 

5,312.83 
110.46 
189.27 

1,324^ 
91.70 

5.364.06 
54.57 
672.66 
190.25 
518.56 
357.76 
141 M 
7.45 


1,640.973 


160.510.282 


162.151.256 


262.42 


■  AnnuaHzad  lirat  yaar  coals  (APTC)  wore  computed  as  MkmK  AFYC  -  (total  Rrst  year  cost  -  recuning  cost)  x  capital  recovery  factor. 
Source:  Occupetional  Safety  and  HeaNti  Admiriistration.  Office  of  Regulatory  Analysis. 


Housekeeping.  Costs  incurred  for 
housekeeping  will  arise  from  five 
sources:  puncture  resistant  sharps 
disposal  containers;  biowaste  bags,  or 
"red  bags,"  for  the  containment  of 
infectious  waste;  costs  of  disposal  of 
infectious  waste:  costs  for  disinfecting 
surfaces  and  equipment:  and  use  of  foil 
coverings  (offices  of  dentists  only). 

Costs  for  sharps  disposal  containers 
are  based  on  data  obtained  from 
hospitals  [Ex.  13,  p.  III-20].  First,  the 
total  cost  per  bed  was  multiplied  by  the 
number  of  hospital  beds  nationwide  to 
arrive  at  a  total  cost  figure  for  this 
sector.  Costs  were  then  divided  by  the 
overall  number  of  diagnosing  and 


treating  workers  employed  by  all 
hospitals  to  arrive  at  a  cost  per 
diagnosing/ treating  (D/T)  employee. 
This  estimate  was  in  turn  used  to 
estimate  sharps  container  costs  across 
all  other  sectors  by  multiplying  the  unit 
cost  per  diagnosing/treating  employee 
by  the  number  of  such  employees  in 
each  respective  sector.  (The  affected 
population  of  D/T  employees  for  each 
sector  is  shown  in  Table  VIl-9).  Input 
data  for  sharps  containers  included  the 
following: 

CoMtper 

D,T 
tmphyea 

Capital  costs $56.61 

Annual  labor  and  materials S24.12 

Thus,  for  each  sector,  annualized  capital 


costs  required  for  sharps  containers 
were  calculated  using  the  following 
formula: 

(1)  (#  of  D/T  workers)  X  (unit  capital  cost  per 

worker)  X  (capital  recovery  factor). 

where  annualization  occurs  over  5  years 
and  the  capital  recovery  factor  equals 
0.2638. 

Recurring  annual  costs  for  containers 
ware  calculated  as 

(2)  (#  of  D/T  workers)  X  (annual  cost  per 

worker). 

Total  annual  costs  for  sharps 
containers  were  calculated  by  summing 
equations  (1)  and  (2)  and  amount  to 
$28.4  million.  The  costs  by  sector  are 
summarized  in  Table  VI1-17-A. 
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For  the  purchase  of  biowaste  bags,  a 
similar  methodology  was  used  to 
estimate  the  added  costs  for  hospitals 
(though  no  initial  costs  will  be  incurred). 
Input  data  included: 


Annual  cost . 


Co«l  per 

employee 

$35.13 


Thus,  total  annual  costs  for  biowaste 
bags  in  the  hospital  sector  were 
calculated  to  be: 

(3)  («  of  D/  r  workers)  x  (annual  cost  per 

worker). 

Total  aimual  costs  for  additional 
biowaste  bags  in  other  sectors  were 
calculated  by  estimating  approximate 
bag  usage  with  respect  to  ii^ectious 
waste  disposal.  Assuming  each  bag 
contains  an  average  of  two  pounds  of 
waste  at  disposal,  the  unit  cost  is  $0.20 
per  bag,  and  the  infectious  waste 
generation  rates  are  those  shown  in 
Table  VII-17-C,  costs  were  calcidated 
thus: 

(4)  [(pounds  of  infectious  waste  generation 

peryear)/2Jx$0.20 

Costs  for  biowaste  bags  are  shown  in 
Table  VII-l?-^  and  total  $28.3  million 
per  year. 

Costs  will  also  be  incurred  for  the 
disposal  of  infectious  waste,  which  is 
more  costly  to  dispose  of  than  general 
refuse,  to  the  extent  that  estabUshments 
are  not  currently  practicing  proper 
identiflcation  of  such  waste  prior  to 
disposal. 

Costs  were  determined  by  developing 
estimates  of  waste  generation  for  each 
industry  and  then  multiplying  total 
annual  volume  by  the  unit  cost  of 
disposal.  Rates  of  infectious  waste 
generation,  along  with  estimates  of 
current  compliance  and  imit  costs, 
which  were  based  largely  on  a  survey  of 
health  care  establishments  in  King 
County  of  Washington  State,  are 
presented  in  Table  VII-17-C.  The 


following  formula  was  used  to  estimate 
costs  for  biowaste  disposal: 

(5)  (total  annual  volume  of  waste]  x  (unit 
cost). 

This  total  annual  cost  was  then 
multiplied  by  the  appropriate 
compliance  factor  to  determine  the 
incremental  cost  of  $117.2  million.  Costs 
for  this  component  of  housekeeping  are 
summarized  in  Table  V1I-17-D. 

The  provision  requiring  the 
disinfecting  of  surfaces  and  equipment 
is  not  expected  to  generate  significant 
cost.  First,  it  is  probable  that  surfaces 
and  equipment  are  already  being 
disinfected  prior  to  use  in  almost  all 
instances  if  visibly  contaminated.  The 
OSHA  rule  may  simply  alter  the 
schedule  of  this  activity  so  that 
disinfection  takes  place  sooner.  Second, 
accepted  industry  practice  is  to  disinfect 
any  equipment  or  instrument  which 
comes  into  contact  with  patients  as  a 
means  of  preventing  the  spread  of 
infection  from  patient  to  patient  Third, 
disinfectant  solutions  are  inexpensive 
and  easy  to  prepare;  therefore,  any 
incremental  increase  in  disinfection 
practices  will  be  of  insignificant  burden. 

The  final  cost  included  for  this 
provision  of  the  standard  applies  only  to 
offices  of  dentists  and  is  for  the  use  of 
foil  coverings  to  prevent  the 
contamination  of  surfaces,  switches,  etc. 
Costs  are  based  on  the  use  of  fresh  foil 
for  every  patient  at  a  cost  of  about  $.05 
per  patient,  as  shown  by  the  following 
equation: 

(6)  ((#  of  denti8U)X(#  of  vi8ite)-»-(»  of 
hygienisU)x  (#  of  visits  to 
hygienist8]]X0.0S. 

Based  on  an  estimated  current 
compliance  level  of  25%,  total  annual 
costs  for  coverings  amount  to  $14.9 
million. 

Costs  for  leakproof  containers  to 
protect  workers  handling  blood  in 
transport  have  not  been  estimated,  since 
OSHA  assumes  that  no  significant  costs 
would  be  realized.  If  public  comment 


indicates  otherwise,  costs  for  these 
containers  will  be  estimated. 

Total  costs  will  be  the  summation  nf 
equations  (1)  through  (6)  and  are 
presented  in  Table  VII-17-E.  Total 
incremental  annual  costs  for  this 
provision  are  estimated  at  S186.9 
million.  Average  cost  per  facihty  will  be 
$306. 

Labelling/Signs.  Costs  for  signs  were 
estimated  based  on  the  requirement  that 
one  sign  will  be  posted  at  each  entrance 
to  a  research  laboratory  or  virus 
production  facility  that  handles 
concentrated  virus.  Sign  costs  are 
estimated  to  be  $13.75  each  (the  cost  of 
a  IQ"  X  14"  aluminum  sign,  including 
$1.00  for  mounting  materials).  Total 
costs  for  signs  were  estimated  for  the 
research  lab  sector  by  assuming  that 
each  of  the  2.146  facilities  identified  in 
the  Industry  Profile  will  require  two 
signs,  and  that  one-quarter  hour  is 
required  for  mounting  each  sign.  Signs 
are  expected  to  be  replaced  every  five 
years;  thus,  annualization  was 
calculated  based  on  this  time  period. 
The  costs  of  signs  were  computed  as 
follows: 

((«  of  signs)  X  [(unit  cost)  +  (0.25 

hrs.  X  $9.09))  X  (annualization  factor). 

where  $9.09  is  the  wage  rate  of 
maintenance  personnel  and  costs  are  at 
the  facility  level. 

Total  annual  costs  for  signs  in 
research  labs  are  thus  estimated  at 
$3,628.  Annual  costs  per  facility  will  be 
$1.69. 

Labels  are  also  required  by  the 
proposed  rule.  However,  since 
containers  and  storage  apparatus  used 
for  transporting  and  storing  blood  and 
other  infectious  materials  would 
normally  have  a  label  affixed  to  them 
for  the  purposes  of  identification,  it  is 
not  anticipated  that  measurable 
incremental  costs  will  be  involved  in 
complying  with  this  requirement.  Label 
style,  however,  may  need  to  be  modified 
when  new  labels  are  ordered. 


Table  VII-17-A— Summary  of  Compuance  Costs— Housekeeping 

Sharps  Disposal 


Industry 


Offices  of  physicians . 
Offices  of  dentists....- 

Nursing  homes , 

Hospitals 

Medical/dental  latis... 
Outpatient  care.. 


Blood/plasma/tissue  centers.. 

Residential  care 

Personnel  services 

Funeral  services 


Arwiuahzed 
initial 

Recurring  costs 

Total 
anr«iaj 
costs 

Total 

annual 

costs  per 

facMy 

$3,139,746 

$5,071,119 

$8,210,865 

$4577 

1.219.898 

1,970,303 

3,190,201 

33  56 

293.776 

474,489 

768,265 

4102 

3.527,491 

5,697,380 

9,224.871 

1.563  54 

43.839 

70,807 

114.646 

940 

1.802,694 

2.911,596 

4.714.291 

158  70 

208.757 

337,171 

545.926 

850  36 

56.009 

90.462 

1*6,471 

713 

0 

0 

0 

000 

0 

0 

0 

000 

JMI 
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Table  Vn-17-A— Summary  of  Compliance  Costs— Housekeeping— Continued 

Sharps  Disposal 


lr«dustry 


ResMrct)  labs 

Firs  and  rascua 

Corractions _ ~.. 

Polioa - 

Health  units  in  industry 

Medical  ec^uipment  repair.. 


Total. 


Annualized 
initial 


214,270 

233.220 

0 

58.391 

80.216 

0 


•10.878.307 


Recurring  costs 


346.076 
376.682 

0 

94,309 

129,561 

0 


17,569,956 


Total 
annual 
costs 


560.347 
609.902 

0 
152,700 
209.777 

0 


28,448.263 


Total 

annual 

costs  per 

facility 


261.11 

162.21 

0.00 

24.61 

0.95 

0.00 


46.05 


Source:  Occupational  Safety  and  Health  Adrrwustraticn,  Office  of  Regulatory  Analysis. 


Table  VII-17-B.— Summary  of 
Compliance  Costs— Housekeeping 

[Biohazard  Bags] 


Industry 


Total  annual 
costs 


Offices  of  physicians 
Offices  of  dentists 

Nursing  homes 

Hospiials 

Medical/dental  labs.. 

Outpatient  care 

Blood/ plasma/tissue 

centers 

Residential  cara 

Personnel  ser/ices.... 

Funeral  services 

Research  labs 

Fire  and  rescue  

Correcticina 

Police 

Health  units  in 

industry  

Medical  equipment 

repair    


Total. 


4.214.223 
2,479.343 
9815,338 
8.296,050 
127.684 
561,495 

564,130 

1,315.251 

0 

0 

578.931 

160,938 
0 

102,051 

110.821 
0 


Total  annual 

costs  per 

facility 


Table  VII-17-C.— Infectious  Waste- 
Waste  Generation  and  Current 
Compliance  Rates— Continued 


28.348.256 


2349 
26.10 
52410 
1.406.45 
1047 
1958 

878  71 

64  04 

000 

0.00 

269.77 

42.80 

0.00 

16.45 

050 

0.00 

4588 


Source:  Occupational  Safety  and  Health  Adminis- 
tration, Office  of  Regulaiory  Analys«. 

Table  VII-17-C.— Infectkx>s  Waste- 
Waste  Generation  and  Current 
Compliance  Rates 


I    Votomeof 
generated 


Umt 
disposal 


Baseline 
rata 


Offices  of 

1 
15  LB/ 

physiciar's 

office /day 

Offices  of 

2  LB/office/ 

dentists. 

day 

Nursing 

0  5  LB/bed/ 

homes. 

day. 

0.75 
0.75 
0.44 


39 
39 
81 


Industry 

Volume  of 
infectious 

waste 
generated 

Unit 

disposal 

coats 

(ooUar) 

Baseline 

rate 
(percent) 

Hospitals 

1  LB/bed/ 
day. 

0.44 

81 

Medical/ 

175  LB/ 

0.56 

86 

dental 

employ- 

labs 

ee/day. 

Outpatient 

15  LB/ 

0.56 

39 

care. 

facility/ 
day 

Blood/ 

175  LB/ 

as6 

86 

plasma/ 

employ- 

tissue 

ee/day. 

centers. 

Residential 

0  5  LB/bed/ 

0.75 

81 

care. 

day 

Personnel 

0 

N/A 

N/A 

services. 

Funeral 

0  5  LB/ 

0.75 

39 

services 

necropsy 

Research 

1.75  LB/ 

0.56 

86 

labs. 

employ- 
ee/day. 

Fire  and 

0  5  LB/ 

0 

39 

rescue 

emerger*- 

cy. 

Corrections.... 

1  LB/ 
treating 
person- 
nel/day. 

0.75 

39 

Police 

1  LB/ 

0 

39 

treating 

paraon- 

nel/day 

Health  units 

1  LB/ 

0.75 

39 

in  industry 

treating 
person- 
nel/day. 

Medical 
equipment 

0 

N/A 

N/A 

repair. 

Source:  Occupational  Safety  arxj  Health  Adminis- 
tration, Office  of  Regulaiory  Analysis  and  Jack  Fau- 
cett  Associates. 


Table  VII-17-D.— Summary  of 
Compliance  Costs— Housekeeping 

[Disposal  of  Infectious  Waste] 


Offices  of  physicians. 

Offices  of  dentists 

Nursing  homes 

Hospitals 

Medical /dental  labs .. 

Outpatient  care 

Blood/plasma/tissue 

centers 

Residential  care 

Personnel  services  . 

Funeral  services 

Research  labs 

Fire  and  rescue 

Corrections 

Police 

Health  units  in 

industry 

Medical  equ^xnent 

repair 


Total . 


32,133,454 
22,685,992 
16,855,321 
24,341,572 
1,314,019 
3,972,773 

770.113 

8,325,936 

0 

472,850 

3,425.293 

0 

1,637,316 

0 

1,282,795 

0 


117,217,433 


179.11 
238.82 
90001 
4,125  69 
107.75 
133  74 

1.199.55 

40541 

0.00 

3142 

1,59613 

0.00 

70181 

0.00 

5.79 

'0.00 


189  72 


Source:  Occupational  Safety  and  Health  Adminie- 
tration.  Office  of  Regulatory  Analysis. 


Table  VII-17-E— Summary  of  Compliance  Costs— Housekeeping  Grand  Totals 


Industry 


Offices  of  physoana 
Offices  of  dentists  ' ... 

Nursing  home* 

Hospitals 

Medical/dental  Mm... 


Annualized 
initial 


Recurring 
costs 


Total  annual 
costs 


$3,139,746 

1,219,898 

293,776 

3.527.491 

43,839 


$41,418,796 

41,998,950 

27,145,148 

38,337.002 

1.512,509 


$44,558,542 

43.218.848 

27.438.924 

41,864,493 

1,556,349 


Total  annual 
costs  per 

facility 


$248.37 

454.96 

1.465.13 

7,095.68 

127  62 
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Table  VII-17-E-Summarv  of  Compuance  Costs-+<ousekeep.ng  Grand  ToTALS-Continued 


Industry 


Outpatient  care 

Blood/plasma/tissue  centers.! 

Residential  care 

Personnel  services „ 

Funeral  services 

Research  labs „ 

Fire  and  rescue 

Corrections 

Police 

Health  units  in  industry 

Medical  equipment  repair 


I 


Total.. 


'  Recurring  costs  for  dental  offices  include  $14,863,312  for  coverings 

Source;  Occupational  Safety  and  Health  Administration.  Office  of  Regulatory  Analysis. 


Annuafeed 
initial 


1.802,694 

208,757 

56,009 

0 

0 

214,270 

233.220 

0 

58,391 

80.216 

0 


10,878,307 


Recurring 
costs 


7,465.866 

1.671,414 

9,731,649 

0 

472,850 
4,350,300 

537,620 
1.637,316 

196,360 

1,523,176 

0 


177,998,957 


Total  annutf 
costs 


9,268,560 

1,880,171 

9,787.658 

0 

472,580 
4,564,571 

770.839 
1,637.316 

254,751 

1,603,392 

0 


188,677,264 


Total  wmuri 

costs  per 

(aoMy 


312  01 

2,928  62 

476  59 

000 

31.42 

2.127.01 

20501 

70181 

4106 

7.23 

000 


305.71 


Recordkeeping.  Costs  for 
recordkeeping  will  be  incurred  due  to 
the  need  to  keep  medical  and  training 
records. 

Initial  costs  for  medical  records  will 
be  for  the  establishment  of  a  file  for 
each  employee.  It  is  expected  that  ten 
minutes  will  be  required  for  this  task. 
The  wage  rate  for  the  employee 
preparing  this  file  is  taken  to  be  that  of  a 
service  employee  at  $11.12.  Annualized 
initial  costs,  computed  based  on  a  20 
year  payback  period,  are  then: 

(*  of  affected  workers)  x  '/e  hr.x  11.12  x 
(capital  recovery  factor). 

Recurring  costs  for  medical  records 
will  be: 

(initial  costs)  X  (job  turnover  rate)-|-(#  of 
exposure  incidents  X  V20X  11.12), 

as  each  new  employee  will  require  a  file 
and  the  records  of  those  workers 


reporting  exposure  incidents  will  require 
updating,  which  is  assumed  to  require 
about  3  minutes  per  file. 

Total  annual  costs  for  medical  records 
are  the  sum  of  annualized  initial  costs 
and  recurring  armual  costs. 

Although  initial  costs  for  establishing 
a  training  file  will  not  be  substantial, 
there  will  be  annual  recurring  costs 
because  the  file  must  be  updated 
subsequent  to  training  sessions. 

Recurring  recordkeeping  tasks  will 
include  recording  will  be  due  to  the  need 
to  include  the  dates,  trainers,  and 
attending  trainees  for  each  training 
session.  It  was  estimated  that  the  time 
required  to  update  the  file  will  average 
about  1  minute  per  trainee.  Thus,  costs 
were  estimated  by  the  following 
formula. 

(#  of  trainees)  x  [1  +  (job  tumover/2)]  x  Veo 
hr.  X  $11.12 


(As  explained  above,  job  turnover  has 
been  divided  by  two  to  reflect  that,  on 
average,  only  about  one-half  of  the 
workers  leaving  over  the  course  of  the 
year  will  leave  before  that  year's  in- 
service  training.  Thus,  one-half  of  the 
workers  eventually  leaving  will  attend 
one  of  the  sessions  provided.) 

Since  the  total  first  year  costs  will 
exceed  the  costs  in  succeeding  years, 
this  difference  is  annualized  to  calculate 
annual  costs.  Total  annual  costs  for 
training  records  are  thus  the  sum  of 
recurring  costs  plus  the  annualization  of 
the  difference  between  first  year  cost's 
and  recurring  costs. 

Net  costs  for  recordkeeping  are 
summarized  in  Table  VII-18.  Annual 
incremental  costs  attributable  to  this 
provision  are  $5.6  million.  Average  cost 
per  facility  is  expected  to  be  $9.00. 
ranging  from  $346  for  hospitals  to  S0.70 
for  medical  equipment  repair  facilities. 


TABLE  Vlil-1 8.— Summary  of  Compuance  Costs— Record  Keeping 


I 


Industry 


Annualized 
initial 


Recurring 
costs 


Tola!  annual 
costs 


Total  annual 
c<3sts  per 

laciirty 


Office?  0;  physicians 

Offi.-sa  01  oentists 

Ni  rsing  homes 

Hjspitals 

•  ledicai/dental  labs 

Outpatient  care 

Blood/plasma/tissue  centers.. 

Residential  care 

Personnel  services 

Funeral  services 

Research  labs 

Fire  and  Rescue 

Corrections 

Police 

Health  units  in  industry 

Medical  equipment  repair 


Totals . 


Source:  Occupational  Safet>'  and  Health  Administration,  Office  of  Regulatory  Analysis. 


116,750 

70.268 

169,515 

472.060 

8,89a 
80,685 

4.834 
17,546 
33.938 

5,751 
33,184 
43,934 
21,329 
45,446 
59.416 
410 


364,646 

243,786 

672,938 

,569.104 

40,223 

257,575 

14,255 

130.097 

370,368 

26,754 

184,004 

89,214 

91.153 

82,710 

231,748 

1,678 


$1,183,956 


_L 


$4,370,253 


481.395  I 

314.054  ' 

842,452  i 

2.041.164  ' 

49,113  ' 
338,261 

19,089 
147.643 
434,305 

32,505 
217,188 
133,149 
112,482 
128,157 
291,164 
2.088 


268 

3  31 
44  98 

34E96 

4  03 
11.39 
2973 

719 

25C.34 

216 

101  21 

35.41 

48  21 

20  65 

1.31 

0.70 


$5,554,209 


S8  99 


-L 
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Table  VII-19-A.— Summary  of  Compliance  Costs— Grand  Totals 


Industry 


Offices  ot  ph>»ioi«nt 

OfficM  ol  denbsts 

Nur*ng  home* _ 

Hotpials _ 

Madiciii/dental  lab* 

Outpatient  car* 

Btood/piasma/tisaue  centers 

RewdenM  care 

Personnel  servKea 

Furierai  services  

Research  labs 

Fife  &  rescue _., 

Corrections , 

Poltce  

Heaitn  units  in  industry ...: 

Medical  equipment  repair 

Totals 


Annual  cost  by  type  of  ownership 


Private 


766,026,458 


Federal 


149,586.278 

0 

223,573  678 

0 

118,409.306 

0 

160,602717 

$10,135,123 

5,184.028 

0 

12,708,624 

14.206,015 

9.063,097 

0 

18.457.633 

0 

11.500.173 

0 

2.121,680 

0 

8,741,832 

682.956 

0 

0 

0 

438.794 

0 

642.966 

45,655.456 

0 

421.977 

0 

26.105,873 


Siate/loc. 


0 

0 

$4,472,913 

24,168,370 

0 

11,479,996 

0 

3,180,858 

0 

0 

4,234,325 

4,948.495 

4,084,857 

3,478,717 

0 

0 


60,048,531 


Total  annual 
costs 


$149,586,276 

223,573,678 

122,882.219 

194,906,210 

5.184,028 

38,394,636 

9,063,097 

21,638,492 

11,500.173 

2.121.660 

13,659,113 

:  4.948.495 

4.523.651 

4.121.702 

45.655.456 

421,977 


852.180,862 


Total  annual 

costs  per 

facility 


$834 

2.354 

6.561 

33,035 

425 

1.292 

14.117 

1.054 

7.121 

141 

6.365 

1.316 

1.939 

664 

206 

142 


1,379 


Soufc«:  Occupational  Safety  and  Health  Adnmnistration,  Office  of  Regulatory  Anaylsia 


Table  VII- 19-B.— Summary  of  Compliance  Costs— Grand  Totals 


Industry 


C<fices  of 
p^TSCians 

OMices  of  dentists.. 

fjjrjing  homes 

Hosciials 

MfKiicai/dental 

isbs 

OutpalienI  care 

Bio';d/piasma/ 

lis.iue  centers 

Pf Mdnntial  care 

Pofsorne)  services 
Fijneral  services... 

Rt-saari-n  labs 

fire  and  resuce 

Ciirreclons 

P-.i'ce 

Health  units  in 

irduitry 

'.'jdicai  equiprnent 

repair 

Totlls 


Infection  control 
plan 




$4,403,308  ' 

2.331,528  ' 

895,70/  I 

528.647  j 

299.313 
745.154 

16.194  I 

1.008.118  I 

39.638  ' 

369.411  ' 

52  671 

90.174  I 

57  261  1 

152,295 

5,440.167 

72,822 


Vaccination/post 
exposure  follow- 
up 


16502,710 


$9,786,439 

4,876.909 

14.765.531 

28,787,707 

681,200 
4.459.264 

252.304 
1.464.328 
2,393,295 

425  625 
2.285.227 
1,850,542 
1,407,964 

552.494 

4.331,546 
53.714 


PPE 


Training 


78,374.079 


$36,594,622  ' 

161,765,977  j 

69,627,753 

90.338,514 

1.250,981 
17.961,080 

6.044.856 

7,347,507 

0 

0 

4,663,091 

1,388,457 

98.d61 

814,121 

2.550,640 

271.255 


400.717,716 


$53,761,970 

11.066.362 

9,311.852 

31.345.685 

1,347.072 
5,622.316 

850.181 
1.883.237 
8.662.944 

821,269 
1,872,736 

715,333 
1,209,767 
2,219.865 

31,438,546 

22,099 


162.151,255 


Housekeeping 


$44,558,542 
43.218,848 
27.438,924 
41,864.493 

1,556,349 
9,268,560 

1,880.171 

9,787,658 

0 

472,850 
4,564,571 

770,839 
1,637,316 

254,751 

1,603.392 
0 


188.877.264 


Recordkeeping 


$481,395 
314,054 
842.452 

2.041,164 

49,113 
338.261 

19.089 
147.643 
404,305 

32,505 
217,188 
133.149 
112,482 
128,157 

291,164 

2,088 


5,554,209 


Totals 


$149,586,276 
223.573.678 
122,882,219 
194,906,210 

5.184,028 
38,394,636 

9,063.097 

21.638.492 

11.500.173 

2.121.660 

•13.659.113 

4,948.495 

4.523.b51 

4,121.702 

45.655.456 

421.977 


852.180.862 


'Includes  $3.6^8  for  signs. 

Source  Occopalional  Safety  and  Health  Adrnimstration.  Office  of  Regulatory  Analysis. 


Table  VII-19-C.— Summary  of  Compuance  Costs— Initial  Costs 


Industry 


Offices  of  physiciaris 

Offices  of  dentists ..~ 

Nursing  homes 

Hospitals 

Medical/dental  laba 

Outpatient  care 

Blood/plasma/tissue  centers 

Beetdential  care 

Personnel  services 

Funeral  services 

Raaaareh  labs 

Fire  and  rascua. _ 

Corrections 

Police 


Infection  control 
plan 


$16,691,841 

8,838,242 

3,395,402 

2.003.970 

1.134,623 

2,824,694 

•2,523 

3.821,525 

150,260 

1,400.345 

199.664 

341.629 

217,062 

577,313 


Vaccination /post 

exposure  iolk>w- 

up 


$22,350,137 

15.347,175 

31,205,412 

87,644.114 

1.672.492 

15.140.174 

900.844 

3.230,157 

6,946,786 

1,657,855 

6,251,753 

f  5.181.625 

5.485.724 

1.573,951 


Training 


$2,566,931 

574,621 

1,108,829 

3,489,724 

64.352 

383.262 

62,456 

107.669 

2.435.538 

34.098 

138.885 

0 

808,169 

1.513,081 


Housekeepmg 


Recordkeeping 


$11,901,992 

4,624.329 

1.113.632 

13.371,837 

166.184 

6.833.563 

791.346 

212.316 

0 

0 

812.246 

884.078 

0 

221.345 


Totals 


$997,859 

$54,508,760 

600,582 

29,984,949 

1,448,844 

38^70.119 

4,034,703 

1  10.544,347 

75,980 

3,113.630 

689,619 

25.871.312 

41,316 

1.858.484 

149,963 

7.521.630 

290,065 

9.822.648 

49.150 

3,141,448 

283.627 

•7,745,190 

375.506 

6.783.039 

182,300 

6.493.255 

388,431 

4^74.121 
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Table  VII-19-C.-Summary  of  Compliance  Costs-Initial  CosTs-Continued 


IndiMtry 


Health  units  in  industry 

I  equipnieM  repair.. 

Total 


Infection  control 
plan 


20.622,316 
276,050 


82.^7,658 


Vaccination/post 
exposure  folkiMr- 


9.064.197 
113.880 


213,786.25S 


Training 


923.299 
16.497 


>4.025.409 


*  Includes  $SSiDt5  for  signs. 

Source.  Oco^Hlional  Safety  and  Health  Administration,  Office  e(  Regulatory  Analysia. 


Housekeeping 


304,081 
0 


41.236.949 


Recordkeeping 


507.830 
3.503 


10.119^78 


Totals 


31.441.723 
409.909 


341.784,565 


Table  VIH9-D.— Summary  of  Comhjance  Costs— Recurring  Costs 


Infcjstry 


Office  of  physieiMa.- 

OMce  of  dentisti 

Nursino  homes. 

Hospitals 

Medical/dental  labs 

Outpatient  care 

Blood/plasma/tissue  centers . 

Residential  care 

Personnel  services 

Funeral  senrices 

Research  labs 

Rro  and  rescue 

Corrections 

Police 


Health  units  in  industry 

Medical  equipment  repair.. 


PPE 


Total.. 


$36,594,622 

161,765,977 

69,627.753 

90J38.514 

1 .250.981 

17.961.080 

6,044,858 

7.347,507 

0 

0 

4,663.091 

1.388.457 

98.861 

814,121 

2.550.640 

271.255 


400.717.7t6 


Vaccination/post 

Mposure  folkiw- 

up 


$7,171,473 

3,081.289 

11.114,498 

18.533,346 

485319 

2,667,864 

146,905 

1,086,399 

1.580.511 

231.656 

1.553,772 

1544,292 

766.134 

368.341 

3.268.695 

40.392 


Training 


53.361.067 


S53.461.639 

10.999.131 

9,182.353 

30.937.388 

1,339.543 

5,577,474 

842,874 

1,870,640 

8,377,986 

817.280 

1.856.487 

715.333 

1.136.612 

2.042.854 

31.330.520 

20.169 


160.510.282 


•Inchides  $2,573  for  signs. 

Source:  Oco^Mlienal  Safely  and  Health  Administration,  Office  of  Regulatory  Analysis 


Housekeeping 


Total  annual  incremental  cosrt*  for  the 
proposed  regulation  appear  in  Tables 
VU-19-A  and  VII-1»-B.  Total  costs  are 
expected  to  be  $B52  million.  It  is 
estimated  fliat  offices  of  dentists  will 
incur  the  largest  share  of  tiiese  costs  at 
$224  inillion.  Medical  equipment  repair 
establishments  will  bear  the  smallest 
share,  $422,00a  The  average  cost  per 
facility  will  be  $1,379.  ranging  from  $142 
per  facility  for  the  medical  equipment 
repair  sector  to  $33J)35  per  facility  for 
hospitals.  It  is  estimated  that  state  and 
local  governments  will  bear  about  8 
percent  of  the  costs  of  the  proposed 
regulation  while  federally  administered 
facilities  will  bear  about  3  percent.  The 
costs  of  adequate  PPE  are  expected  to 
amotuit  to  almost  one-half  of  total 
compliance  costs. 

Tables  VU-19-C  and  VII-19-D 
provide  summaries  by  sector  of  initial 
costs  and  recurring  costs,  respectively. 

Cost  Savings.  As  an  offset  to  these 
costs,  there  are  several  areas  of 
potential  cost  savings.  First,  cost  savings 
attributable  to  reduced  rates  of 
nosocomial  infections  are  likely  after 
implementation  of  the  OSHA  rule.  JFA 
reports  that  average  direct  charges  for 
nosocomial  infections  in  the  U.S.  may  be 
greater  than  $2.5  billion  per  year  [Ex.  13. 
p.  11-47].  Conservative  estimates  place 
ihe  potential  savings  of  effective 
infection  control  programs  at  about 


$250,000  per  year  for  the  average  U.S. 
hospital  with  a  patient  census  of  250 
[Ex.  13.  p.  n-47].  Thou^  most  facilities 
have  certainly  instituted  some  kind  of 
infection  control  program,  few  are 
estimated  to  be  at  100%  compliance  with 
OSHA's  proposed  rule.  Most  facilities, 
therefore,  should  realize  some  reduction 
in  costs  attributable  to  nosocomial 
infections.  Other  evidence  in  the  record 
indicates  that  other  cost  savings  will  be 
realized.  In  one  hospital,  the  cost  to  the 
hospital  per  needlestick  is  estimated  to 
be  $110  (Ex.  6-160].  One  commenter  felt 
that  reducing  needlesticks  by  40%  would 
greatly  reduce  the  employee  health  costs 
of  such  injuries  which  are  about  $300 
per  employee  (Ex.  11-181,  p.  4J. 

F.  Economic  Impacts.  Estimates  of  the 
economic  impact  of  the  proposed  rule 
are  based  on  the  cost  figures  presented 
above  and  on  information  contained  in 
the  public  record.  Impacts  were 
computed  at  the  industry  level  and  are 
summarized  in  Table  VII-20.  The 
financial  information  appearing  in 
columns  one  and  two  of  the  table  were 
obtained  from  the  sources  described 
earlier  in  the  Industry  Profile  section  of 
this  Preliminary  Regulatory  Impact 
Analysis. 

As  shown  in  the  table,  compliance 
costs  as  a  percent  of  sector  revenue/ 
budgets  are  expected  to  range  up  to 
0.87%  for  dentist  offices.  Estimates  of 


$41,418.79S 

41.908.050 

27,145.148 

38.337.002 

1.512.509 

7.465.866 

1,671.414 

9,731.649 

0 

472.850 

4,350.300 

537.620 

1.637.316 

196.360 

1.523.176 

0 


177.996,957 


Recordkeeping 


$364,646 

243.786 

672.938 

1,566.104 

40.223 

257.575 

14.255 

130.097 

370  J68 

26.754 

184.004 

89.714 

W.153 

82.710 

231.748 

1.678 


Totals 


$139,011,177 

218.089.134 

117.742,689 

179,715.353 

4.628.775 

33.949.860 

8.720.306 

20.166.293 

10.328.865 

1348.540 

•12.610.227 

3.974.917 

3.732.075 

3.504.387 

38.904.779 

333.493 


_L 


4J70.253  ! 


796.960,670 


compliance  costs  as  a  percent  of  profits 
range  up  to  12.1%.  and  11%.  respectively, 
for  firms  providing  health  care  personnel 
services,  and  dentist  offices. 

The  degree  to  which  effected  firms 
will  either  incur  or  shift  regulatory 
burdens  depends  largely  on  the 
competitive  environment  in  which  the 
finns  operate  and  on  the  price  elasticity 
of  demand  for  the  firms'  products. 
Where  the  products  offered  are  not  very 
sensitive  to  price,  affected  firn.s  can 
successfully  raise  prices  to  offset 
increased  costs.  This  description 
characterizes  many  health  care  services 
because  consumers  (patients)  are 
frequently  given  little  choice  in  medical 
decisions  and  are  partially  insulated 
from  price  increases  by  the  health  care 
financing  system.  Although  recent  cost- 
containment  policies  tend  to  moderate 
these  institutional  factors.  OSH.A 
believes  that  many  of  the 
establishments  affected  by  this  standard 
will  eventually  pass  through  a 
substantial,  portion  of  the  cost  increases 
to  consumers  of  health  care,  government 
units,  and  third  party  payers  |Ex.  13.  p. 
lV-5].  Based  on  these  data.  OSHA 
preliminarily  concludes  that  no  industry 
sector  will  experience  severe  economic 
disruption  due  to  the  impact  of  the 
proposed  rule. 
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Table  VII-20.— Summary  of  Economic  Impacts 


Industry 


OMcM  o(  phywctans . 
Otticn  o<  denticts 


NuftiOQ  hofnM . 


M««cal/(lintal  latM 

Outpatttni  car* 

Blood/ piMma/tittut  canMra. 

Raaidantial  cara 

Paraonnal  aarvtcaa — 

Funaral  aarvicas ~~ 

Raaearch  laba 

Fira  and  raacua ~. — 

Corractiona „....«..»....».»»». 

PoMca _ 

Haailh  units  In  industry 

Madtoal  a<|uipn>ant  rapair ». 


Revenue/ 

budget  (S 

million) 


92.900 
25.700 


30,600 

161.000 

7.100 

33,750 

1.420 

8.700 

3.200 

5.500 

10.300 

4.000 

9.900 

16.900 

(•) 

18.700  • 


Profits  ■  ($ 
million) 


•6.900 

•57,500 

•2,030 

•19,000 

961 

1,589 

475 

«  1,033 

N/A 

•254 

06 

390 

433 

N/A 

N/A 

N/A 

(•) 

1.000* 


Annual  costs 
(S  million) 


149.59 


223.57 


122.88 
194.91 

5.18 
38.39 

9.06 
21.64 
11.50 

2.12 
13.66 

4.95 

4.52 

4.12 
45.66 

0.42 


Costs/ 
revenue  (%) 


0.161 


0.870 


0.402. 
0.121 
0073 
0.114 
0.638 
0.249 
0.359 
0.039 
0.133 
0.124 
0.046 
0.024 
N/A 
0.002 


Costs/ 
profits '  (%) 


2.168 

0.260 

11.013 

1.177 

9.339 

2.576 

1.091 

2231 

N/A 

5.784 

11.979 

0.543 

2.017 

N/A 

N/A 

N/A 

N/A 

0.042 


*  Proflt  totals  raflact  proprietary  firms  only. 

*  Profits  axdusiva  o(  salary. 
'  Profts  iriduding  salariaa. 

*  Basad  on  prom  margin  o(  amtxilatory  fadhtes.  ' 
■  Basad  on  profit  margin  ol  nursing  horn*  sector. 

*  Medical  aquipmant  supply  firms  only. 
^  Ratio  raHacls  privala  firma  only. 

*  Haailh  cara  iMdgals  not  ealimatad. 

Source:  Occupational  Safety  and  Health  Administration,  Offica  of  Regulatory  Analysis. 


Hospitals.  As  shown  in  Table  VII-20. 
OSHA  estimates  the  cost  of  the 
standard  at  0.12  percent  of  hospital 
revenues  and  2.6  percent  of  hospital 
profits.  According  to  JFA  [Ex.  13], 
hospital  profit  margins  have 
deteriorated  noticeably  since  1984, 
largely  due  to  Medicare's  Prospective 
Payment  System  (PPS).  which  sets  a 
predetermined  fee  for  each  Diagnostic 
Rate  Group  (DRG).  To  raise  prices  for 
these  services,  hospitals  must  rely  on 
organizations,  such  as  Medicare,  to 
approve  rate  increases.  Although  the 
added  burden  of  the  OSHA  standard 
may  eventually  be  reflected  in  higher 
rates  for  DRGs  (which,  in  turn,  would 
require  an  increase  in  federal  Medicare/ 
Medicaid  budgets),  in  the  short-term, 
hospitals  will  bear  the  cost  increases  or 
pass  them  on  to  consumers  not  covered 
by  DRGs.  Hospitals  which  employ 
temporary  nursing  personnel  may  also 
experience  additional  cost  increases  due 
to  personnel  service  companies 
attempting  to  pass  forward  compliance 
costs  (see  below). 

Hospitals  are  now  in  a  period  of 
consolidation,  evidenced  by  increases  in 
the  closing  of  investor-owned  facilities, 
which  accounted  for  over  43  percent  of 
community  hospital  closures  in  1987. 
and  by  accelerated  growth  in  the 
number  of  hospitals  owned  or  managed 
by  multi-hospital  systems  [Prospective 
Payment  Assessment  Commission. 
Report  to  the  Congress,  [une  1988.  pp. 
50.51].  Nevertheless.  JFA  concluded  that 
although  the  costs  of  the  proposed 


OSHA  standard  will  increase  the 
financial  problems  of  troubled  hospitals, 
they  will  not  necessarily  lead  to  hospital 
closures.  They  noted  that  rural 
hospitals,  which  have  the  greatest 
financial  problems,  often  survive 
because  of  strong  community  support, 
and  that  the  standard's  costs  are  a 
relatively  minor  part  of  the  expenditures 
of  larger  hospitals. 

JFA  also  calculated  that,  in  1988,  54% 
of  hospital  revenues  were  provided  by 
government.  36%  by  private  insurers, 
and  only  8%  by  direct  patient  outlays 
[Ex.  13.  p.  IV-11].  With  so  much  of  the 
cost  of  hospital  care  borne  by  third 
parties,  these  price  increases  would  not 
significantly  reduce  the  long  run  demand 
for  hospital  services.  Thus,  OSHA 
expects  that  the  average  additional  cost 
of  $32,000  per  facility  might  support  the 
current  consolidation  trend  in  the 
hospital  sector,  but  will  not 
substantially  alter  the  general  industry 
structure. 

Physicians  Offices.  Prospective 
compliance  costs  are  estimated  to  be 
0.16%  of  physician  office  revenues  and 
2.2%  of  profits.  This  latter  ratio, 
however,  may  not  be  a  meaningful 
indicator  of  economic  feasibility  for  this 
sector  because  most  physician  offices 
are  owner-managed,  and  current  tax 
laws  provide  strong  incentives  for 
distributing  income  as  salaries  or 
bonuses.  Adjusting  this  ratio  by  adding 
an  estimate  of  average  physicians' 
income  to  the  reported  office  profit 
shows  that  expected  compliance  costs 


are  only  0.3%  of  total  practitioner's 
income.  Although  costs  of  this 
magnitude  would  not  bring  a  marked 
disruption  in  this  industry  even  if  borne 
entirely  by  these  employers,  this  sector 
will  not  bear  the  full  cost  burden.  JFA 
estimated  that  under  the  current 
reimbursement  system,  the  direct 
consumer  contribution  to  physicians 
office  receipts  is  only  about  26%.  with 
private  insurance  and  government 
making  up  the  remainder  [Ex.  13.  p.  IV- 
11).  Thus,  it  is  probable  that  physicians 
will  be  able  to  pass  through  some  of  the 
increased  costs  by  raising  fees. 

Dentist  Offices.  Dental  practices  w'ill 
incur  compliance  costs  averaging  almost 
$2,400  per  facility,  about  0.87%  of 
revenues  and  11%  of  reported  profits. 
After  adjusting  this  ratio  to  reflect  the 
average  income  of  dentists,  the  expected 
compliance  costs  amount  to  1.2%  of  the 
total  net  income.  Several  factors  have 
reduced  dentist  incomes  in  recent  years, 
including  fluoride  treated  water  and 
better  tooth  decay  prevention  and.  since 
the  early  1980's.  a  fall  in  the  number  of 
employees  covered  by  private  dental 
insurance  plans.  JFA  calculates  that 
almost  two-thirds  of  dental  revenues  are 
paid  by  direct  consumer  outlays  [Ex.  13, 
p.  IV-11].  As  a  result,  dentists  may  be 
less  able  than  most  other  health  care 
providers  to  pass  forward  ths  costs  of 
compliance  and  may  suffer  some  income 
decline,  and  some  patients  may  choose 
to  defer  routine  preventive  care. 

Nursing  Homes.  Compliance  costs  for 
nursing  homes  are  estimated  at  about 


0.4%  of  revenue  and  at  9.3%  of  profits. 
These  facilities  may  face  the  same 
problem  as  hospitals  m  passing  forward 
cost  increases  because  state  and  federal 
agencies  are  developing  similar  cost 
control  measures.  At  this  time,  however. 
at  least  some  price  increases  would  be 
expected  because  approximately  half  of 
nursing  home  revenues  are  from 
government  and  msuianoe  programs. 
Moreover,  future  ccmditions  should 
favor  nursing  home  profits  since  the 
demand  for  beds  is  expected  to  rise 
sharply  as  the  population  ages. 

Residential  Care  Facilities. 
Compliance  costs  for  residential  care 
facilities  average  about  a25%  of 
revenues  and  5.8%  of  profits.  Many  of 
these  facilities,  however,  are  nonprofit 
or  public  institutions.  Costs  incurred  by 
the  non-profit  establishments  may  or 
may  not  be  fully  passed  ttm>ugh. 
depending  on  financing  sources.  JFA 
found  that  only  about  one-half  of  the 
revenue  of  these  facilities  consist  of 
direct  consumer  payments,  so  it  is  likely 
that  some  increased  rates  could  be 
supported.  Alternatively,  The  Hospice 
Association  of  America  reports  that  40% 
to  100%  of  hospice  funding  is  derived 
from  donations  [Ex.  11-202],  and  that 
these  facilities  would  have  to  absorb  a 
large  proportion  of  the  costs  of 
compliance.  For  the  facilities  that  are 
publicly  owned,  additional  funds  would 
need  to  be  covered  by  increases  in  tax 
rates  or  by  reduced  funding  lo  other 
government  programs. 

Other  Heahh  Care  Facilities.  As 
shown  in  Table  Vll-20.  compliance  costs 
for  the  other  health  care  facilites  will  be 
less  than  1%  of  revenues.  For  those 
sectors  where  profit  data  were 
available,  the  estimated  compliance 
cost-to-profit  ratios  for  the  other 
affected  sectors  are  below  3%.  Although 
a  significant  burden  within  this  group 
may  be  experienced  by  some  medical 
and  research  laboratories, 
pharmaceutical  companies,  in  which 
many  of  the  larger  laboratories  are 
located,  generally  have  strong  profits 
and  favorable  expectations  for  future 
R&D  growth. 

Health  Units  in  Industry.  The  national 
cost  total  for  health  imits  in  other 
industries  is  substantial,  but  the  costs 
for  these  units  are  spread  over  so  many 
industries  that  the  estimated  annual  cost 
per  facility  is  only  $204.  Since  health 
units  are  typically  found  in  large 
businesses,  these  costs  will  have  a 
negligible  impact  on  market  structure. 

Personnel  Service  Companies. 
Compliance  costs  for  personnel  firms 
supplying  medical  care  staff  are 
estimated  at  0.36%  of  related  re\'enue 
and  12.1%  of  related  profits.  The  impact 
on  this  sector  is  substantial  because  of 


the  large  number  of  affected  employees 
per  firm  who  must  be  provided  with 
training  and  with  medical  evaluations. 
The  estimated  cost-to-profit  ratio  may 
be  overstated,  however,  because  it 
assumes  that  profrts  of  firms  providing 
health  care  personnel  are  similar  to 
profits  of  firms  providing  other 
categories  of  personnel.  JFA  noted  that 
some  of  these  firms  may  attempt  to 
defray  costs  by  giving  preference  to 
hiring  vaccinated  workers  [Ex.  13,  p.  IV- 
15].  In  many  areas,  however,  it  is  likely 
that  the  shortage  of  nursing  personnel 
will  permit  these  firms  to  shift 
compliance  costs  forward  to  hospitals. 

Non-Health  Care  Facilities. 
Compliance  costs  for  corrections,  police, 
and  fire  and  rescue  operations  amount 
to  less  than  0,2%  of  the  budgets  of  such 
organizations.  JFA  calculates  that  if 
these  costs  were  passed  on  by  higher 
taxes,  this  would  increase  the  average 
per  capita  tax  burden  by  11  cents  [Ex. 
13.  p.  IV-14].  Similarly,  the  costs  of 
compliance  for  funeral  homes  would  not 
disrupt  the  industry  as  they  are 
estimated  at  less  than  0.1%  of  revenues 
and  at  about  0.5%  of  profits. 
As  noted  above,  facilities 
administered  by  state  and  local 
governments  were  estimated  to  incur 
about  8  percent  of  the  total  costs  of 
compliance  and  federal  facilities  were 
estimated  to  incur  about  3  percent.  The 
total  impact  on  government  finances, 
however,  will  be  greater,  as  some  of  the 
costs  passed  forward  by  health  care 
providers  will  be  financed  through 
government  programs  such  as  Medicare. 
Assuming  that  the  percentage  of  health 
care  costs  financed  by  government 
programs  in  1988  is  an  approximation  of 
future  financing  patterns  [Ex.  13,  p.  IV- 
11],  costs  to  the  federal  government 
would  be  expected  to  be  about  $200 
million,  representing  23.5%  of  the  total 
costs  of  the  rulemaking,  and  costs  to 
state  and  local  governments  would  be 
expected  to  be  about  $125  million, 
representing  14.7%  of  the  total  costs  of 
the  rulemaking. 

Regulatory  Flexibility  Analysis. 
OSHA  finds  that  the  impact  oif  the 
proposed  rule  on  small  businesses  will 
be  similar  to  that  found  for  the  afTected 
universe  as  a  whole  because  the  vast 
majority  of  businesses  affected  are 
small.  Table  VII-21  lists  eleven  industry 
sectors  (public  services,  health  units  in 
industry,  and  blood  banks  are  omitted) 
and  provides  estimates  reported  by  JFA 
[Ex.  13,  p.  IV-17]  of  the  percentage  of 
firms  classified  as  small  (reporting  less 
than  $3.5  million  in  revenue)  and  the 
percentage  of  total  sector  revenue 
earned  by  those  firms. 

It  is  evident  from  the  table  that  for  all 
sectors  except  hospitals,  the  high 


percentage  of  small  firms  precludes  any 
significant  competitive  disadvantage 
based  on  size.  Thus,  for  all  sectors 
except  hospitals,  the  impacts  developed 
above  will  be  borne  relatively  uniformly 
throughout  each  respective  sector. 

As  shown  in  the  table,  small  firms 
make  up  about  29%  of  the  hospital 
sector.  These  facilities  may  be  at  a 
competitive  disadvantage  in  that  small 
hospitals  may  have  lower  operating 
margins  than  large  hospitals  [Ex.  13.  p 
IV-11;  Prospective  Payment  Assessment 
Commission.  Report  to  the  Congress. 
June  1988.  p.  50).  and  thus,  cost 
absorption  may  not  be  an  option  for 
such  facilities.  This  effect  will  be  offset 
somewhat  as  smaller  hospitals  tend  to 
be  located  in  rural  areas  where  the.*^  are 
few  competitors. 

OSR'V  concludes  that  the  impact  of 
the  proposed  standard  on  small 
businesses  will  not  differ  significantly 
from  that  which  will  be  realized  b\  the 
affected  universe  as  a  whole.  Also,  no 
differential  impact  with  regard  to 
establishment  size  is  expected,  though, 
as  noted  earlier  in  the  discussion  of 
overall  impacts,  the  pace  of  hospital 
industry  consolidation  may  be 
accelerated. 

Table  VII-21— Effect  of  the  Standard 
ON  Small  Business 
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90 
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14 

Repair 

NA 

Source  Jack  Faucett  Associates 

VIII.  Environmental  Impact 

The  provisions  of  the  proposed 
standard  have  been  reviewed  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  [42  U.S.C.  432."et  seq). 
the  Council  on  Environmental  Qualitv 
(CEQ)  NEPA  regulations  |40  CFR  Part 
1500].  and  OSHAs  DOL  NEPA 
Procedures  [29  CFR  Part  11].  As  a  result 
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of  this  review,  OSHA  concludes  that  no 
evidence  exists  to  suggest  that  the 
proposed  rule  will  have  a  signiHcant 
environmental  impact. 

Evidence  in  the  public  record 
indicates  that  the  volume  of  waste 
handled  as  infectious  will  increase 
somewhat  following  promulgation  of  the 
OSHA  bloodbome  pathogens  standard. 
This  is  because  not  all  generators  of 
infectious  waste  are  currently  packaginq 
all  types  of  infectious  waste  (as  defined 
in  the  standard)  in  the  manner  required 
by  the  proposed  rule  [Ex.  13.  Tables  II- 
29,  -30).  (The  proposed  regulation 
requires  infectious  waste  to  be  packaged 
in  color  coded  containers  or  to  bear  the 
universal  symbol  for  infectious  waste). 
As  generators  come  into  compliance, 
infectious  waste  previously  entering  the 
general  waste  stream  will  be  shifted  into 
one  of  the  major  treatment  options  used 
for  the  disposal  of  infectious  waste, 
namely  Incineration  or  autoclaving.  Any 
potential  environmental  impact 
associated  with  the  proposed  rule  would 
be  realized  via  one  of  these  disposal 
techniques.  To  the  extent  that  infectious 
waste  in  the  general  waste  stream  is 
currently  handled  improperly,  the 
proposed  rule  may  improve 
environmental  quality  as  previously 
mishandled  infectious  waste  is 
redirected  toward  preferred  disposal 
alternatives. 

The  proposed  rule  will  also  increase 
the  volume  of  waste  entering  the  general 
waste  stream.  This  will  be  due  to  the 
increase  in  the  use  of  disposable 
personal  protective  equipment.  This 
waste  will  be  disposed  of  principally  by 
landfill  and  incineration.  OSHA 
estimates  that  an  increase  in  tonnage  of 
approximately  67,000  tons  per  year  will 
be  realized  across  all  sectors.  Total  U.S. 
solid  waste  generation  is  about  150 
million  tons  per  year  (1987  Stat. 
Abstract].  Thus,  the  OSHA  proposed 
regulation  is  estimated  to  increase  soUd 
waste  tonnage  by  less  than  0.1  percent 

It  should  also  be  noted  that  OSHA  is 
aware  that  the  Environmental  Protection 
Agency  will  publish  an  interim  final  rule 
on  infectious  waste  early  in  1989.  When 
published,  the  rule  will  be  incorporated 
into  the  public  record  for  the  bloodbome 
pathogens  standard. 

IX.  Summary  and  Explanation  of  the 
Proposed  Standard 

OSHA  believes  that  the  pibposed 
requirements  set  forth  in  this  notice  are 
those,  based  on  currently  available  data, 
which  are  necessary  and  appropriate  to 
provide  adequate  protection  to 
employees  exposed  to  blood  and  other 
potentially  infectious  materials.  In  the 
development  of  this  proposal,  OSHA 
ha   carefully  considered  the  comments 


from  interested  parties  given  in  response 
to  the  Advance  Notice  of  Proposed 
Rulemaking.  In  addition,  numerous 
guidelines,  reference  works,  journal 
articles,  and  other  information, 
accumulated  by  OSHA  since  the 
initiation  of  this  proceeding  have  been 
taken  into  consideration  in  the 
development  of  this  proposed  standard. 

Paragraph  (a)    Scope  and  Application 

The  standard  applies  to  all 
occupational  exposures  to  blood  and 
other  potentially  infectious  materials  as 
defined  in  paragraph  (b)  of  this 
standard.  The  risk  of  infection  with 
bloodbome  pathogens  is  dependent  on 
the  likelihood  of  exposure  to  blood  and 
other  potentially  infectious  materials 
wherever  that  exposure  occurs.  Any 
exposure  incident  may  result  in 
infection  and  subsequent  illness.  The 
hazard  affects  employees  in  many 
industries  and  is  not  dependent  on  the 
type  of  facility  in  which  an  employee 
works.  By  conditioning  coverage  upon 
exposure  potential  rather  than 
occupation  or  industry  segment.  OSHA 
hopes  to  protect  all  employees  at  risk 
regardless  of  their  job  titles  or  place  of 
employment. 

Blood  has  long  been  recognized  as  a 
potential  source  of  pathogenic 
microorganisms  that  may  present  a  risk 
to  individuals  who  are  exposed  during 
the  performance  of  their  duties.  In  1983, 
the  CDC  published  guidelines  for 
controlling  infectiona  in  hospitals  (Ex.  6- 
74).  One  section,  entitled  "Blood  and 
Body  Fluid  Precautions,"  recommended 
that  certain  precautions  be  taken  in 
handling  the  blood  and  body  fluids  of 
patients  who  were  known  or  were 
suspected  of  being  infected  with 
bloodbome  pathogens.  Special 
precautions  were  reconunended  to  be 
followed  ivith  these  patients.  The 
patients  werts  identified  using  special 
placards,  and  their  blood  specimens 
were  labeled  in  order  to  alert  employees 
who  had  contact  with  the  specimens. 
Under  this  approach,  specimens  of 
blood  from  patients  whose  serological 
status  was  unknown  were  collected  and 
analyzed  using  no  special  precautions  to 
protect  the  employee  from  exposure. 

Although  some  patients  could  be 
identified  as  infected  with  HIV  or  HBV. 
allowing  employees  to  be  alerted  to  the 
increased  risks  present,  it  soon  became 
apparent  that  many  individuals  infected 
with  these  viruses  were  either 
undiagnosed  ortheir  infection  status 
was  not  known  to  the  healthcare 
employee.  Patients  being  treated  for 
unrelated  injuries  or  illnesses;  dental 
patients;  trauma  victims;  and  blood 
donors  are  all  examples  of  individuals 
whose  infection  status  may  not  be 


known  and  whose  blood  may  present  a 
risk  to  the  employees  who  come  in 
contact  with  it.  The  possibility  of 
undiagnosed  infection  combined  with 
the  increasing  prevalence  of  HIV  and 
HBV  led  many  infection  control 
practitioners  to  recommend  that  blood 
and  certain  other  body  fluids  from  all 
patients  be  considered  potentially 
infectious  and  that  rigorous  infection 
control  precautions  be  taken  to 
minimize  the  risk  of  exposure.  This 
approach  is  called  "universal  blood  and 
body  fluid  precautions"  or  "universal 
precautions."  and  the  CDC  published 
this  recommendation  in  its  August  1987 
"guidelines  (&c  &-153) 

"Who  is  at  riskr'  and  "Whenr*  was 
the  subject  of  many  comments  to  the 
record.  Information  submitted 
documents  both  the  occupations  at  risk 
and  the  specific  tasks  and  procedures 
that  can  result  in  occupational  exposure. 
Risks  associated  with  certain 
occupations  or  procediu^s  have  also 
been  singled  out  by  CDC  in  their 
guidelines  and  were  mentioned 
repeatedly  by  the  commenters  to  the 
ANPR. 

The  1985  CDC  guideline 
recommending  HBV  vaccination  for 
personnel  at  risk  included  these 
examples  of  occupational  groups  having 
frequent  exposure  to  blood:  medical 
technologists;  operating  room  staff; 
phlebotomists  and  LV.  therapy  nurses; 
surgeons  and  pathologists;  oncology  and 
dialysis  unit  staff,  emergency  room  staff 
nursing  personnel:  and  staff  physicians. 
CDC  also  cites  the  need  for  HBV 
vaccination  of  students  in  schools  of 
medicine,  dentistry,  nursing,  laboratory 
technology  and  other  alUed  health 
professions.  This  set  of 
recommendations  also  included 
healthcare  woricers  based  outside 
hospitals  such  as  dental  professionals, 
laboratory  and  blood  bank  technicians, 
dialysis  center  staff,  emergency  medical 
technicians  and  morticians.  A  brief 
discussion  follows  of  some  additional 
types  of  employees  exposed  to 
bloodbome  pathogens  and  the  places 
where  they  are  employed. 

Individuals  who  render  emergency 
medical  services  are  clearly  at  risk  for 
blood  exposure  incidents.  One  study  has 
shown  that  a  high  percentage  (16%)  of 
male  trauma  victims  between  the  ages 
of  25  and  34  at  an  urban  hospital  were 
infected  with  HIV  (Ex.  6-111).  The 
comments  received  from  the 
International  Association  of  Firefighters 
included  information  about  a  Norwood. 
Ohio  firenghter/paramedic.  who  became 
infected  with  hepatitis  B  virus  when 
responding  to  an  emergency  call.  The 
employee's  initial  exposure  incident 


occurred  while  he  was  treating  the 
victim  of  a  drug  overdose  who  was 
infected  with  hepatitis  B.  A  painful, 
debilitating  illness  followed  and  he 
eventually  died  of  renal  and  hepatic 
failure  seven  years  after  the  initial 
exposure  (Ex.  11-125). 

Prehospital  care  is  often  rendered  in  a 
hostile  or  uncontrolled  environment. 
Conditions  beyond  the  control  of  the 
employee,  ranging  from  broken  glass 
and  sharp  metal  at  an  accident  scene, 
weapons  at  the  scene  of  a  violent  crime, 
and  inclement  weather,  may  complicate 
the  tasks  and  make  them  more 
hazardous.  The  CDC  has  recently 
completed  a  set  of  guidelines  for  public 
safety  officers  that  provides  special 
guidance  for  emergency  medical 
personnel  (Ex.  14). 

Many  of  the  commenters  considered 
the  risk  to  these  providers  of  emergency 
medical  service  to  be  substantial  (ANA 
Ex.  11-86,  AAOHN  Ex.  11-111.  Int.  Assn. 
of  Firefighters  Ex.  11-125.  Merck  Ex.ll- 
165).  Moreover,  CDC  has  issued 
guidelines  for  personnel  rendering 
emergency  medical  service  (Exs.  6-153, 
6-199.  Ex.  15).  On  the  other  hand,  the 
American  Ambulance  Association 
stated  that  although  its  members  are 
voluntarily  following  some  of  the  CDC 
guidelines,  the  evidence  did  not  show  a 
need  for  first  responders/ambulance 
transport  personnel  to  be  included  in 
OSHA  rulemaking.  They  also  stated  that 
providing  the  HBV  vaccine  would  be 
prohibitively  expensive  (Ex.  11-54). 

Employees  who  work  in  clinical  or 
diagnostic  laboratories  which  perform  a 
variety  of  tests  to  aid  in  the  diagnosis  of 
disease  and  the  management  of 
treatment  are  at  risk  for  occupational 
exposure.  Although  not  all  laboratory 
tasks  involve  blood  or  other  potentially 
infectious  materials,  a  relatively  high 
potential  for  exposure  exists  for 
employees  who  analyze  and  process 
these  substances.  Several  organizations 
and  groups  have  devised  procedures  for 
reducing  risks  in  the  laboratory  and 
these  procedures  are  part  of  our  record 
(Ex.  11-159. 11-71, 11-280. 6-153).  In 
addition  to  the  traditional  hospital 
clinical  laboratory,  employees  in  other 
laboratories  are  at  potential  risk  for 
exposure  as  well,  lliese  include,  but  are 
not  limited  to,  free-standing  clinical  or 
diagnostic  labs,  labs  in  dentists'  or 
physicians'  offices,  blood  and  plasma 
center  labs,  and  laboratories  preparing 
reagents  from  human  blood  or  blood 
components. 

The  housekeeping  and  laundry 
workers  in  healthcare  facilities  may  also 
be  at  risk  of  occupational  exposure  to 
bloodbome  pathogens.  (Ex.  11-18). 
Individuals  who  perform  housekeeping 
duties,  particularly  in  patient  care  and 


laboratory  areas,  are  at  risk  for 
occupational  exposure  when  they 
perform  certain  tasks  such  as  cleaning 
blood  spills  and  handling  infectious 
wastes.  Laundry  workers  may  be 
exposed  to  laundry  contaminated  with 
blood  or  to  contaminated  sharps 
inadvertantly  left  in  the  laundry.  Most 
recommendations  for  minimizing  or 
eliminating  these  hazards  focus  on 
limiting  the  risk  by  minimizing  handling 
of  soiled  laundry.  This  practice  not  only 
reduces  the  likelihood  of  skin  contact 
with  blood  contaminated  laundry  but 
also  reduces  the  likelihood  of  a  puncture 
wound  from  a  needle  or  other  sharp 
object 

Dentists,  dental  hygienists.  other 
dental  professionals  are  continually 
exposed  to  blood  and  bloody  saliva 
during  almost  all  dental  procedures. 
Because  saliva  in  dental  procedures  is 
so  likely  to  contain  blood,  the  CDC 
recommends  personal  protective 
equipment  to  practioners  for  all  dental 
procedures  (Ex.  6-490).  Most 
conunenters  who  considered  this  issue 
agreed  these  workers  are  at  risk  and 
supported  a  standard  for  dental 
operations  (Exs.  11-162. 11-177. 11-327). 
llie  American  Dental  Association  did 
not  question  the  risk  but  opposed  an 
OSHA  standard  because  they  believe 
dentists  are  already  taking  precautions 
(Ex.  11-43). 

The  physician's  office  is  commonly 
the  scene  of  blood  collection,  treatment 
of  wounds,  and  other  invasive 
procedures.  Physicians,  niu-ses.  nurse 
practitioners,  physician  assistants  and 
related  healthcare  workers  may  be 
exposed  in  this  setting.  The  office  may 
also  contain  a  laboratory  where 
occupational  exposure  may  occur  as 
blood  is  analyzed.  Employees  who 
perform  these  tasks  have  the  same  risk 
as  their  hospital-based  colleagues. 

Nursing  homes  or  other  long-term  care 
facilities  were  frequently  cited  by 
conunenters  as  places  of  employment 
where  employees  are  at  risk  for  blood 
and  body  fluid  exposure  (Exs.  11-88 
ANA,  11-74, 11-172).  The  American 
Health  Care  Association,  which 
represents  more  than  9,000  long  term 
care  facilities  and  allied  health  care 
providers,  stated: 

[LJong  term  health  care  facilities  should  be 
included,  [in  the  standard]  but  we  believe 
that  recognition  should  be  given  to  the 
differences  in  both  type  of  care  and 
population  served  in  long  term  care  facilities 
as  opposed  to  acute  care  facilities.  (AHCA 
Ex.  11-27) 

The  Service  Employees  International 
Union  urged  OSHA  not  to  exclude 
nursing  homes  from  the  standard: 


An  exclusion  of  nursing  homes  based  on 
their  current  low  AIDS  population  is 
inappropriate.  Nursing  home  worker*  are  as 
likely  as  other  health  care  workers  to  t>e 
exposed  to  HBV.  They  also  face  other 
infectious  diseases  such  as  TB.  Moreover, 
such  a  policy  would  be  dangerously  short 
sighted.  CDC  estimates  that  more  than  l.S 
million  individuals  are  today  infected  with 
the  HIV  virus.  The  growing  numbers  of  AIDS 
patients  together  with  soaring  hospital-based 
health  costs  will  spur  treatment  in  alternative 
healthcare  settings  like  nursing  homes  and 
respite  homes.  (SEIU  Ex.  11-61) 

A  hospice  is  one  of  several  alternative 
health  care  programs  open  to  the 
terminally  ill,  including  terminally  ill 
AIDS  patients.  Employees  provide 
services  to  these  patients  that  place  the 
employee  at  risk  for  occupational 
exposure.  The  Hospice  Association  of 
America,  representing  more  than  1700 
hospice  programs,  noted  the  risk  and 
requested  OSHA  to  consider  their 
employees  and  their  volunteers  for 
inclusion  in  any  mandated  infection 
control  program  (Ex.  11-202). 

Another  alternative  to  hospital  care  is 
home  health  care.  The  National 
Association  for  Home  Care  (Ex  11-203) 
expressed  the  concern  that  using  "health 
care  facility"  to  define  coverage  would 
lead  to  misunderstanding  and  indicated 
that  it  is  the  services  being  rendered 
rather  than  the  location  of  those 
services  that  is  coimected  to  the  risk. 
They  listed  a  number  of  tasks  that  home 
health  care  providers  may  be  expected 
to  perform  including  collecting  a  blood 
specimen,  cleaning  and  dressing 
wounds,  and  managing  intrathecal 
epidiuvl.  venous  and  arterial  shtuits  and 
catheters.  Employees  who  perform  these 
tasks  are  clearly  at  risk  for  occupational 
exposure. 

In  blood  banks  and  plasma  centers, 
the  potential  for  occupational  exposure 
begins  %vith  the  initial  finger  stick  of  the 
donor  and  continues  until  contaminated 
units  are  identified  and  destroyed.  The 
blood  and  blood  products  in  these 
facilities  are  regidated  by  the  Food  and 
Drug  Administration  (FDA),  and  all 
plasma  and  blood  collection  facilities 
have  extensive  written  procedures  for 
donor  requirements,  donor  room 
procedures,  and  laboratory  testing  of  the 
blood  with  blood  components  (ABRA 
Ex.  11-71).  However,  the  FDA  does  not 
set  standards  for  the  health  and  safety 
of  the  employees. 

The  American  Blood  Resources 
Association  (ABRA)  has  ai^ued  that 
workers  in  a  plasma  center  are  at  a 
reduced  risk  of  exposure  to  bloodtiome 
pathogens  because  many  plasma  donors 
donate  frequently,  as  often  twice  a 
week,  and  therefore  their  antibody 
status  is  known  (Ex.  11-71).  Similarly. 
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the  Americao  Red  CroM  vtated  that  "its 
healthy  blood  donor  population  does  not 
present  any  increased  health  risks  to  its 
employees  and  volunteers"  (ARC  Ex. 
11-280).  However,  despite  prescreening, 
both  blood  banks  and  plasma  centers 
have  donors  who  are  infected  with  HTV, 
HBV.  and  other  bloodbome  pathogens 
including  non-A  noiv-B  hepatitis.  In  any 
discussion  of  the  risk  to  employees  in 
the  processing  centers,  it  is  important  to 
note  that  these  facilities  dedicate  a 
substantial  amount  of  their  resources  to 
identifying  these  contaminated  units 
and  ensuring  that  they  are  not  released 
for  distribution  or  for  further 
manufacture.  Employees  engaged  in  the 
collecting  and  testing  of  these  units  are 
at  risk  for  exposure. 

Another  potential  source  of 
bloodbome  pathogens  is  human  tissue 
that  is  r(!moved  for  laboratory  analysis 
or  for  transplantation.  T*)e  American 
Association  of  Tissue  Dacks, 
representing  600  individual  and  100 
institutional  members  strongly 
supported  the  implementation  of  a 
.standard  and  recommended  ini  luding 
the  category  "tissue  bank  personnel"  in 
the  coverage  (Ex.  11-50). 

Although  the  ovenvfaelming  majority 
of  cases  of  HBV  and  HIV  infections 
cccur  in  adults,  one  group  of  children 
have  a  high  risk  for  hepatitis  B  infection. 
This  group  consists  of  mentally  retarded 
children  who  are  or  have  been 
institutionalized.  Surveys  conducted  hn 
l.irge  state  institutions  mdicate  that  the 
risk  of  s  child  contracting  hepatitis  B  in 
one  of  these  institutions  ranges  from  50% 
to  90%  with  S%  to  20%  of  those  infected 
becoming  hepatitis  B  carriers  (11-165  p 
4).  The  behavior  of  these  children, 
i.ncluding  scratching,  biting,  and  self- 
mutilation,  may  present  a  risk  to  those 
who  tesch  or  otherwise  care  for  them. 
Mentally  retarded  sdults  who  are  or 
have  been  institutionalized  also  have  an 
increased  risk  for  being  infected  with 
HBV.  In  1965.  the  CDC  reconuncnded 
the  hepatitis  B  vaccine  for  both  the 
clients  and  the  staff  of  institutions  for 
the  mentally  retarded  (Ex.  6-109). 

Many  cunimenters  made  the  point  that 
healthcare  is  also  being  provided  in 
industrial  and  in  educational  settings. 
These  facilities  often  provide  services 
such  as  emergency  first  aid,  collection  of 
blood,  and  cleaning  and  dressing  of 
wounds,  activities  that  place  the 
healthcare  provider  at  risk  for 
occupational  exposure.  Examples  of 
these  facilities  include  occupational 
health  clinics,  school  health  clinics,  and 
first  aid  stations  (Exs.  11-111, 11-66, 11- 
216). 

Research  and  production  facilities 
that  concentrate  or  otherwise  handle 
concentrated  virus  are  also  included 


within  the  scope  of  this  standard.  There 
are  many  researchers  in  acadesMa, 
government  and  industry  who  are 
studying  HIV  and  HBV.  These 
individuals  may  be  at  even  greater  risk 
than  health  care  workers  because  the 
concentration  of  virus  is  often  greater 
than  that  found  in  blood  or  other  body 
fluids.  In  addition,  the  generatioo  of 
aerosols  may  increase  the  risk.  The 
OSHA  record  contains  evidence  that 
two  individuals  who  work  with 
concentrated  HIV  have  become  infected 
as  the  result  of  occupational  exposure. 
(Ex.  6-187,  6-386,  6-312). 

Although  OSHA  is  not  aware  of  any 
documented  cases  of  HBV  or  HIV 
infection  associated  with  the  collection, 
transportation,  and  decontamination  of 
infectious  wastes,  the  potential  for  such 
an  exposure  prior  to  decontamination  of 
the  waste  is  clear.  OSHA  has  recently 
published  a  proposed  standard  entitled 
"Hazardous  Waste  Operations  and 
Emergency  Response"  [Federal  Register; 
vol.  52;  No.  153;  29620).  However, 
employees  dealing  with  infectious  waste 
are  covered  under  that  proposal  only  if 
they  are  involved  in  emergency 
response  clean-up,  such  as  would  result 
if  a  truck  hauling  infectious  waste  tipped 
and  spilled,  or  during  clean-np  of  a  State 
or  Federally-designated  hazardous 
waste  site  containing  infections  wastes. 
The  Agency  proposes,  therefore,  to 
extend  the  scope  of  the  proposed 
Bloodbome  Pathogens  standard  to 
include  those  employees  contacting 
infectious  wastes  in  situations  other 
than  emergency  response  or  hazardous 
waste  site  clean-np.  The  Infectious 
Waste  Council  of  the  National  Solid 
Waste  Management  Association 
supporied  the  use  of  personal  protective 
clothing  and  equipment,  medical 
surveillance  and  training  for  infectious 
waste  employees.  (Ex.  11-60)  There  was 
a  consensus  among  the  commenters  that 
employees  of  mortuaries  are  at  risk 
because  they  are  exposed  to  blood  and 
certain  body  fluids  and  should  be 
covered  by  the  standard  (Exs.  11-293, 

11-282,  ii-24a  11-181, 11-iee.  n-157, 

11-165). 
For  example: 

Mortuary  workers  are  potenHally  exposed 
to  large  quantities  of  l>lood  during  the 
preparation  of  cadavers:  there  is  abo 
potential  for  certain  abrasions  [SEIU  Ex.  11- 
161). 

Embalmers  constitute  a  group  of  long 
ignored  non-hospital  based  health  care 
workers.  During  the  embalming  prtx^edure 
they  often  come  into  contact  with  large 
amounts  of  uncontainertisd  blood  as  the 
vascular  system  is  drained.  Depending  on  the 
cause  of  death  and  whether  an  autopsy  has 
been  performed,  titey  may  be  reqaired  to 
handle  varioos  body  parts  and  tiasnes.  as 
well  as  to  make  nuoierous  incisions  and 


subsequently  suture  the  iocised  tissue.  These 
proceducas  put  them  at  risk  of  exposure. 
(AAOHN  Ex.  11-111) 

Only  one  conunenter,  The  National 
Funeral  Home  Directors,  questioned 
whether  there  was  a  significant  risk  of 
occupational  exposure  to  HBV  and  HIV 
in  the  industry.  Nevertheless,  they 
stated  that  "Funeral  directors 
are  *  *  •  taking  precautions  regarding    , 
known  HBV  and  HTV  cases"  (NFDA  11- 
164). 

Several  commenters  pointed  out  the 
potential  risk  to  employees  who  service 
or  repair  medical  instnmtents  or  other 
types  of  equipment  that  may  be 
contaminated  with  blood  or  body  fluids 
such  as  dialysis  pumps,  pacemakers, 
liquid  chroma  tographs,  and  centrifuges 
(Exs.  11-3, 11^3, 11-97, 11-282).  These 
devices  are  often  contaminated  both 
externally  and  internally  (Exs.  11-43 
ADA,  11-7  YSI).  An  occupational 
exposure  may  occur  when  the 
equipment  is  serviced  on  site  (Ex.  11- 
282)  or  at  die  factory  or  service  center 
prior  to  decontamination  (Ex.  11-7). 

Other  employees  who  may  be 
exposed  to  blood  and  other  potentially 
infectious  materials  include  firefigliters, 
law  enforcement  persoimel  and 
corrections  officers.  These  employees 
would  be  covered  under  the  proposed 
standard  if  they  have  occupational 
exposure  to  blood  or  other  potentially 
infectious  materials  and  if  they  are 
employed  by  the  private  sector,  the 
federal  government,  or  a  state  or  local 
government  in  a  state  that  has  an  OSHA 
approved  state  plan.  Employees  of  state 
and  local  governments,  including  those 
employed  in  public  hospitals  and  health 
clinics,  in  states  without  OSHA 
approved  state  occupational  safety  and 
health  plans  are  not  covered  by  OSHA 
regulations.  (For  more  information  on 
states  and  territories  with  OSHA  state 
plans,  see  section  II — Legal  Authority.) 

Many  commenters  urged  OSHA  to 
include  firefighters  and  Law  enforcement 
personnel,  who  they  considered  to  be  at 
increased  risk.  (Exs.  11-86  ANA.  11-15 
AFSCME,  11-74  NY  State  Dept.  of 
Health,  11-111  AAOHN,  11-165  Merck. 
11-125  Intl.  Ass'n.  of  Firefighters). 
When  these  individuals  act  as 
emergency  first  respooders  their  risk  is 
similar  to  that  discussed  earlier  for 
emergency  medical  services.  In  addition, 
the  potential  for  a  hostile  or 
uncontrolled  environment  at  a  fire  or 
crime  scene  mandates  special 
procedures  in  devising  an  adequate 
program  of  protectioo.  The  combination 
of  broken  glass,  jagged  metal  and  blood 
may  present  a  hazard  to  the  public 
safety  officer  who  is  attempting  to 
extricate  the  victim  of  a  vehicle 


accident  Even  after  the  victim  has  been 
removed  from  the  scene,  the  employee 
may  have  to  remain  in  a  blood 
contaminated  environment  while  the 
investigation  and  cleanup  continues.  For 
law  enforcement  oflficers.  weapons 
(including  knives,  ice  picks  and  razor 
blades)  and  drug  paraphernalia 
(including  needles  and  syringes)  may 
have  to  be  collected  as  evidence.  Also, 
facilities  for  personal  cleanup  can  be 
inadequate  or  lacking  altogether. 

OSHA  requests  specific  comments  on 
the  protection  of  employees  in  the  public 
sector  and  any  circumstances  that  may 
be  unique  to  these  individuals.  One 
example  would  be  the  need  to  protect 
the  hands  from  both  blood  exposure  and 
from  cuts  by  broken  ^lass  and  jagged 
metal  during  the  extrication  of  a  victim 
from  an  automobile  accident.  There  are 
a  number  of  circumstances  that  place 
corrections  officers  at  risk  of  exposure. 
Some  examples  are  body  cavity 
searches  and  exposure  as  a  result  of  the 
violent  behavior  of  the  inmates,  a  group 
with  a  high  prevalence  because  of  past 
and  present  high  risk  behavior,  for 
example,  intravenous  drug  use. 

OSHA's  preliminary  conclusion  is  that 
all  employees  who  have  occupational 
exposure  to  blood  or  other  potentially 
infectious  materials  [as  defined  in 
paragraph  (b)  of  the  standard)  as  the 
result  of  performing  their  duties  are  at 
risk  for  infection  by  bloodbome 
pathogens.  This  risk  has  been  most 
thoroughly  documented  in  healthcare 
facilities  such  as  hospitals;  however,  the 
risk  is  not  confined  to  hospitals  but  is 
present  whenever  blood  or  other 
potentially  infectious  materials  are 
present.  Exposures  do  occur  in  a  number 
of  industries  outside  the  healthcare 
industry  and  to  employees  who  are  not 
necessarily  engaged  in  the  direct 
delivery  of  healthcare  (e.g.  medical 
equipment  repair).  Therefore,  the  scope 
of  the  standard  includes  occupational 
activities  that  occur  both  in  healthcare 
and  non-healthcare  facilities  and  in 
permanent  and  temporary  worksites. 
Examples  of  health  care  facilities 
include,  but  are  not  limited  to:  hospitals, 
clinics,  dentists'  and  physicians'  offices, 
blood  banks  and  plasma  centers, 
occupational  health  clinics,  nursing 
(long  term  care)  homes,  hospices,  urgent 
care  centers,  clinical  laboratories, 
mortuaries  and  funeral  homes,  and 
institutions  for  the  mentally  retarded. 
Examples  of  non^healthcare  operations 
include,  but  are  not  limited  to  the 
service  and  repair  of  equipment, 
infectious  waste  disposal,  virus  research 
laboratories  and  production  facilities, 
and  correctional  institutions.  In 
addition,  examples  of  mobile 


(temporary)  operations  where  there  may 
be  occupational  exposure  to  blood  and 
other  potentially  infectious  materials 
includes  mobile  blood  banks,  crime 
scenes,  and  scenes  of  accidents  or  other 
trauma. 

OSHA  believes  that  under  the 
proposed  scope  each  employee  who  has 
occupational  exposure  to  blood  or  other 
potentially  infectious  materials  will  be 
provided  the  necessary  protection 
afforded  by  the  proposed  standard.  The 
Agency  requests  comment  on  the 
breadth  of  the  scope  and  application  of 
the  standard. 

Paragraph  (b)  Definitions 

"Assistant  Secretary"  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health  or  a 
designated  representative  of  the 
Assistant  Secretary. 

"Blood"  is  defined  in  this  standard  as 
human  whole  blood:  human  blood 
components  such  as  plasma  or  platelets: 
and  human  blood  products  such  as 
clotting  factors. 

"Bloodbome  Pathogens"  means 
pathogenic  microorganisms  that  are 
present  in  human  blood  and  that  can 
infect  and  cause  disease  in  persons  who 
are  exposed  to  blood  on  other 
potentially  infectious  materials 
containing  these  pathogens.  In  addition 
to  hepatitis  B  virus  (HBV),  human 
immunodeficiency  virus  (HIV),  and  non- 
A,  non-B  hepatitis  vims(es),  further 
examples  of  such  microorganisms 
include,  but  are  not  limited  to,  the 
pathogens  which  cause  syphilis, 
malaria,  viral  hemorrhagic  fever,  and 
babesiosis. 

"Clinical  Laboratory"  is  defined  as  a 
workplace  where  diagnostic  procedures 
or  other  screening  procedures  are 
performed  on  blood  or  other  potentially 
infectious  materials.  These  laboratories 
may  be  located  within  hospitals  and 
clinics,  in  medical  or  dental  offices,  or 
may  be  free-standing  facilities. 
Laboratories  that  perform  antibody  and 
antigen  screening,  sudh  as  laboratories 
in  blood  and  plasma  centers,  are  also 
considered  "clinical  laboratories". 

"Director"  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health  (.NIOSH),  U.S. 
Department  of  Health  and  Human 
Services,  or  a  designated  representative 
of  the  Director. 

"Disinfect"  is  defined,  for  the  purpose 
of  this  standard,  as  a  procedure  which 
inactivates  virtually  all  recognized 
pathogenic  microorganisms  but  not 
necessarily  all  microbial  forms  (e.g. 
bacterial  endospores)  on  inanimate 
objects.  This  definition  is  identical  to 
that  found  in  Chapter  13  of  the  Manual 
of  Clinical  Microbiology  of  the 


American  Society  for  Microbiology.  (Ex. 
6-343} 

"Engineering  Controls"  are  defined  as 
controls  that  isolate  or  remove  a  hazard 
from  a  workplace.  Biosafety  cabinets 
are  examples  of  engineering  controls 
since  they  not  only  remove  air 
contaminants  through  a  local  exhaust 
system  but  provide  the  added  protection 
of  confining  the  contaminant  within  an 
enclosed  cabinet  thereby  isolating  it 
from  the  worker.  Other  examples  of 
engineering  controls  are  sharps  disposal 
containers  which  isolate  contaminated 
needles  or  other  sharps  from  employees 
and  plexiglass  shields  on  hematrons  to 
prevent  blood  spattering  into  the 
operator's  face  during  tube 
segmentation. 

"Exposure  Incident"  means  a  specific 
eye,  mouth,  other  mucous  membrane, 
non-intact  skin,  or  parenteral  contact 
with  blood  or  other  potentially 
infectious  materials  that  results  from  the 
performance  of  an  employee's  duties. 
Examples  of  an  exposure  incident 
include  blood  spattering  into  the  eyes  or 
splashing  into  the  mouth  or  an  injury 
involving  a  blood-contaminated  needle. 

"Infectious  Waste"  incorporates  those 
items  about  which  there  is  some 
agreement  of  expert  opinion  that  they 
may  present  an  exposure  risk.  In  July  of 
1988,  the  Office  of  Technology 
Assessment  (OTA)  conducted  a 
workshop  with  hospital,  regulatory,  and 
environmental  experts  at  which  the 
status  of  medical  waste  management 
nationwide  was  discussed.  The 
background  paper  emanating  from  that 
meeting.  Issues  In  Medical  Waste 
Management  notes  that  Dr.  Nelson 
Slavik  states  in  his  report  on  the 
proceedings  of  the  EPA  meeting  of 
experts  on  infectious  wastes  held  in 
November  1987: 

Not  withstanding  the  risk  perceptio.ns  and 
anxieties  associated  with  the  fear  of 
contracting  AIDS,  those  categories  of 
infectious  wastes  that  possess  the  greatest 
potential  to  transmit  disease  are 
contaminated  sharps,  human  blood  and  blood 
products,  pathological  wastes  (primaniy  body 
fluids),  and  laboratory  wastes  {Slavik.  1987) 

The  paper  goes  on  to  say  that  since 
these  wastes  are  consistently  recognized 
£s  presenting  a  potential  hazard  of 
eilher  disease  association  or  accidental 
injection,  proper  handling  and  disposal 
are  warranted.  (Ex.  6-339).  Therefore. 
OSHA  has  defined  "Infectious  Waste", 
to  be  blood  and  blood  products, 
contaminated  sharps,  pathological 
wastes,  and  microbiological  wastes. 

"Occupational  exposure"  is  one  of  the 
key  terms  upon  which  this  proposed 
standard  rests.  It  contains  the  criteria 
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whirh  trigger  applicjition  of  tha 
provisions  of  the  proposed  standard. 

As  proposed,  occupational  exposure 
is: 

"rtMsonaMy  antitipdtPil  skin.  eye.  mucous 
niembnnc.  or  parenteral  coatact  with  biotxl 
or  other  potentially  infectious  iniitei:a)s  thai 
m.*y  result  from  the  perfonwince  of  an 
employee's  duties.  This  definition  excludes 
incidental  exposures  that  may  take  place  on 
the  job.  ai'.d  that  are  neither  reasonably  nor 
routinely  expected  and  that  the  worker  is  not 
required  to  innir  in  the  normal  course  of 
tinploi'ment." 

Actual  contact  would  be  expected 
during  an  autopsy  or  surgery.  In  these 
cases,  the  blood  or  other  potentially 
infectious  materials  come  in  direct 
runtact  with  the  employee's  skin,  gloves 
or  other  protective  clothing.  Even  though 
actual  exposures  may  not  occur, 
reasonably  anticipated  exposures  occur 
in  procedures  where  blood  or  other 
potentially  infectious  materials  are  un 
integral  part  of  the  task  being  performed 
l;ut  the  procedure  does  not  always  result 
i  1  actual  contact.  Examples  of  potential 
contacts  inclade  phlebotomy  and 
t-hongjrg  a  surgical  dressing. 

rhe  occupational  exposure  must  be 
reasonably  anticipated  For  example. 
Ihe  employer  would  reasonably 
anticipate  that  expnsuic  to  blood  either 
rrdv  occur  or  will  occuT  when  an 
emplovee  is  performing  dentistry  and 
LL-rtain  surginnl.  mp.Jical.  or  Lboratory 
piocedures.  On  the  other  hand,  the 
employer  would  rot  rrasonably 
anticipjfe  that  expos. -re  to  blond  would 
occur  when  an  er^^ploite  is  processing 
insurance  claims  in  an  office  setting. 

As  indicated  these  are  exposures  that 
Ihe  employp^is  required  to  incur  in  the 
r  Tforrr.anrie  of  the  ea'plovees  duties. 
Thi.TR  are  many  examplfis  of  employees 
whose  jobs  require  them  to  come  info 
ccr Met  with  blood  or  o'hcr  potentially 
i.ifectio'js  m.j'prlHls — most  physicians, 
nurs*;s,  den'ists.  and  emba'mers.  An 
e>a-nple  of  an  exposure  that  an 
employee  is  T3not  required  to  incur 
(i.e.,  an  incidental  exposure]  happens 
when  an  employee  takes  it  upon  himself 
fir  herself  to  help  another  employee,  a 
■  Gord  Samaritan  Act."  For  example, 
one  employee  may  assist  another 
r.i.ployee  who  has  a  nosebleed  or  who 
is  bleeding  as  the  result  of  a  fall.  This 
would  not  be  considered  an 
occupational  exposure  unless  the 
employee  who  provides  assistance  is  a 
member  of  a  first  aid  team  or  is 
otherwise  expected  to  render  assistance 
as  one  of  tus  or  her  duties.  Under  the 
latter  circumstance,  the  exposure  would 
he  considered  occupational.  OSl^LA 
seeks  comment  on  whether  this 
dcrinitioo  includes  all  situations  thai 


should  be  considered  occupational 
exposures. 

"Other  Potentially  Infectious 
Materials  '  consists  of  three  primary 
categories  of  material  which  have  the 
potential  to  transmit  bloodborne 
pathogens.  OSHA  has  used  the  term 
"potentially"  to  acknowledge  that  body 
fluids  and  tissues  may  or  may  not 
conf  jin  bloodborne  pathogens. 
However,  the  provisions  of  the  proposed 
standard  must  be  followed  in  any  case. 
Under  this  definition  OSHA  has 
included  the  body  fluids  specified  by  the 
CDC  in  their  June  1988  update  of 
guidelines  to  healthcare  workers  (Ex.  6- 
316).  The  fluids  covered  by  this 
definition  are:  semen,  vaginal  secretions, 
cerebrospinal  fluid,  synovial  fluid, 
pleural  fluid,  peritoneal  fluid,  pHricardial 
fluid,  amniotic  fluid,  saliva  in  dental 
procedures,  and  any  other  body  fluid 
that  is  visibly  contaminated  with  blood. 
Semen  and  vaginal  fluid  have  been 
shown  to  transmit  HIV  and  HBV.  In 
support  of  utilizing  universal 
precautions  when  contacting  other 
fluids,  CDC  states: 

Universal  precdutions  also  apply  to  tissues 
Hi;ii  to  the  following  fluids:  cerebru;H>inai 
fluid  (CSF).  synovial  fluid,  pleura!  fluid, 
peritoneal  fluid,  pericardial  fluid,  a.id 
amniotic  fluid.  The  risk  of  transmission  of 
HIV  and  HBV  from  these  fluids  is  a.-.known: 
epidemiologic  studies  in  ihe  health  care  a.nd 
r.nmrr.iiniiy  setting  are  currently  inadeqiia'e 
to  assess  the  potenfial  risk  to  health-care 
workers  from  occupational  e.xposurps  to 
tht:.Ti.  However.  HIV  has  been  i.iolafed  from 
CSF.  s>n,)V!al,  and  aTT.iotic  fluid,  and  HBsAg 
has  been  detected  in  sjTioviai  fluid,  amnio'ic 
fl  lid  and  prritontal  .Huid.  One  case  of  HiV 
transmission  was  reporTed  after  a 
perc'.-'rtneous  expcsuie  to  bloody  pleural 
fluid  obtained  by  needle  aspiration  {'1). 
Whereas  asop'ic  procedures  used  to  obtain 
these  fluids  for  diajjnostic  or  therapeutic 
purpcses  protect  health-care  workers  fi-om 
skin  exposures,  they  canr'jt  prevpnt 
penfi-aling  injuries  due  to  contdminaled 
needlc.s  o.-  other  snarp  instruments.  (Ex.  6- 
315) 

While  universal  precautions  do  not 
generally  apply  to  saliva,  exception  is 
made  in  the  case  of  sahva  in  dentistry. 
Addressing  this  situation,  the  CDC 

states: 

Special  precautions,  however,  are 
recommended  for  dentistry.  Occupationally 
acquired  infection  with  HBV  in  dental 
workers  has  been  documented,  and  two 
possible  cases  of  occupationally  acquired 
HIV  infection  involving  dentists  have  tieen 
reported.  During  dental  procedures, 
contamination  of  saliva  with  blood  is 
predictable,  trauma  to  healfh-care  workers' 
hards  is  common,  and  bkiod  splattering  may 
occur,  hifection  control  precautions  for 
dentistry  minimize  the  potential  for  nonintact 
skin  and  mucous  membrane  contact  of  dental 


hnalth  ci're  workers  to  blnod-contarainatpd 
saliva  of  patients  (Ex.  6-316). 

The  CDC  guidelines  for  public  safely 
officers  state: 

The  unpredictable  and  emergent  n.-iture  of 
exposures  encot:ntpred  by  emergency  and 
public-safety  workers  may  make 
differentiation  between  hazardous  body 
fluids  and  those  which  ai-e  not  hazardous 
very  difficult  and  often  irapos.sible.  For 
example,  poor  hghting  may  limit  the  worker's 
ability  to  detect  visible  blood  in  voinitus  or 
feces.  Therefore,  when  emergency  medical 
and  puhhc-safety  workers  encounter  botty 
fluids  under  uncontrolled,  emergency 
circumstances  in  which  differentiation 
between  fluid  types  is  difficuh.  if  not 
impossible,  they  should  treat  all  body  fluids 
as  potentially  hazardous. 

OSHA  seeks  comment  on  whether  the 
proposed  definition  of  "other  potentially 
infectious  materials."  should  be 
amended  to  make  it  consistent  with  the 
guidelines. 

The  second  category  of  'other 
potentially  infectious  materials'  is  any 
unfixed  tissue  or  organs  from  a  human 
(living  or  dead).  These  pose  a  risk 
because  they  may  be  contaminated  with 
blood'jorne  pathogens.  One  example  is 
h'lman  bone  which  has  transmitted  HIV 
irifection  as  the  result  of  transplantation 
(Ex.  6-35r).  In  the  same  document.  CDC 
also  no*-^.s  reported  trans.-n  ssion  of  MfV 
through  "transplantation  of  kidnej, 
liver,  heart,  pancreas,  possibly  by  skin, 
and  by  artificial  insemination  *  *   "'. 
Although  tissues  and  organs  may 
c^.'n'ain  ^ilood  and  body  f!  lids,  which 
may  be  the  reason  for  the  transmission 
hazard,  they  ars  not  in  reality  "fluiils'. 
Therefore,  to  avoid  confusion  C'S' i.^  Vas 
listed  them  as  a  separate  categcj.  .•>::,  ■? 
crjisual  contact,  including  touching  and 
hugging,  docs  not  pose  a  risk  of 
transmission,  intact  skin  is  not 
considered  to  be  "other  potentially 
infectious  materials." 

The  third  group  under  "other 
potentially  infectious  materials'  relates 
to  the  culture  and  propagation  of  HIV 
and  HBV  in  laboratory  cultures  and 
experimental  animals.  The  group 
contains  HIV-  or  HBV-containing  ceil  or 
tissue  cultures,  organ  cultures,  and 
culture  medium  or  other  solutions;  and 
blood,  organs,  or  other  tissues  from 
experimental  animals  infected  with  HIV 
or  HBV.  This  definition  applies  to 
research  activities  and  to  production 
activities  where  concentrations  of  virus 
can  be  expected  to  exceed'that  in  blood. 
The  Case  Reports  Section  of  HIV  Health 
Effects  in  this  docinaent  discusses  in 
detail  the  infection  of  two  workers  that 
resulted  from  occupational  exposure  to 
high  concentrations  of  HIV  virus  in  a 
production  facility. 
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"Parenteral"  exposure  is  exposure 
which  occurs  through  a  break  in  the  skin 
barrier.  Examples  of  parenteral 
exposure  include  self-inoculation 
through  an  accidental  needlestick  or  a 
cut  with  HlV-contaminated  glass  that 
may  occur  when  a  laboratory  technician 
is  picking  up  a  broken  centrifuge  tube 
that  contained  an  HIV  culture. 

"Patient"  means  any  individual  (living 
or  deceased)  whose  blood  or  other 
potentially  infectious  materials  may  be 
a  source  of  exposure  to  the  employee. 
This  term  includes  a  wide  spectrum  of 
people  when  one  considers  both  the 
need  for  universal  precautions  and  the 
multitude  of  healthcare  and  non- 
healthcare  settings  in  which 
occupational  exposure  may  occur. 
Examples  of  such  individuals  include, 
but  are  not  limited  to.  hospital  and  clinic 
patients;  clients  of  choig  and  alcohol 
treatment  facilities;  accident,  gunshot, 
stabbing,  or  other  trauma  victims; 
residents  of  nursing  homes  or  hospices; 
individuals  who  donate  or  sell  blood, 
plasma,  or  blood  components:  and 
human  remains  prior  to  embalming. 

"Personal  Protective  Equipment"  is 
specialized  clothing  or  equipment  worn 
by  an  individual  to  protect  him/her  from 
a  hazard.  For  the  purposes  of  this 
standard,  this  term  includes,  but  is  not 
limited  to.  equipment  such  as  (a)  gloves; 
(b)  gowns,  fluid-proof  aprons,  laboratory 
coats,  head  and  foot  coverings;  (c) 
faceshields.  protective  eyewear  and 
masks:  and  (d)  mouthpieces, 
resuscitation  bags,  or  other  ventilation 
devices. 

■  Production  Facility  "  and  "Research 
Laboratory"  are  derived  from  CDC's 
1988  Agent  Summary  Statement  for 
Human  Immunodeficiency  Virus.  (Ex.  &- 
312)  "Production  Facility"  means  a 
facility  engaged  in  activities  such  as 
production  of  industrial-scale,  large- 
volume  quantities  of  HIV  or  HBV  or  high 
concentration  and  manipulation  of 
concentrated  HIV  or  HBV.  In 
comparison.  "Research  Laboratory  "  is 
defined  as  a  facility  engaged  in 
activities  such  as  producing  research- 
laboratory-scale  amounts  of  HIV  or 
HBV.  manipulating  concentrated  virus 
preparations,  and  conducting 
procedures  that  may  produce  aerosols 
or  droplets. 

"Sharps"  means  any  object  that  can 
penetrate  the  skin  including,  but  not 
limited  to,  needles,  lancets,  scalpels,  and 
broken  capillary  tubes. 

"Sterilization"  follows  the  American 
Society  of  Microbiology's  definition  for 
the  term  as  "the  use  of  a  physical  or 
chemical  procedure  to  destroy  all 
microbial  life,  including  highly  resistant 
bacterial  endospores"  (Ex.  6-343). 


"Universal  Precautions"  is  a  method 
of  infection  control  in  which  all  human 
blood  and  certain  other  potentially 
infectious  materials  are  considered 
infectious  for  HIV,  HBV,  and  other 
bloodborne  pathogens.  In  reference  to 
the  basis  for  utilization  of  universal 
precautions,  the  CDC  states: 

Since  medical  history  and  examination 
cannot  reliably  identify  all  patients  infected 
with  HIV  or  other  bloodborne  pathogens, 
blood  and  body-fluid  precautions  should  be 
consistently  used  for  o// patients.  This 
approach,  previously  recommended  by  CDC, 
and  referred  to  as  "universal  blood  and  body- 
fluid  precautions"  or  "universal  precautions" 
should  be  used  in  the  care  of  all  patients, 
especially  including  those  in  en'ergency-caie 
settings  in  which  the  risk  of  blood  exposure  is 
increased  and  the  infection  status  of  the 
patient  is  usually  unknown.  (Ex.  6-153). 

Universal  precautions  may  be  a  part 
of  a  broader  program  of  infection 
control,  such  as  body  substance 
-isolation  (BSI),  designed  to  prevent  the 
transmission  of  many  other  pathogens  in 
addition  to  bloodborne  pathogens. 

""Work  IVactice  Controls"  are  controls 
that  reduce  the  likelihood  of  exposure 
by  altering  the  manner  in  which  a  task  is 
performed.  As  they  relate  to  this 
standard,  examples  of  some  work 
practice  controls  include  (1)  adherence 
to  the  practice  of  universal  precautions 
in  situations  of  possible  exposure;  (2) 
prohibiting  the  shearing,  bending,  or 
breaking  of  needles  and  other  sharps 
and  not  permitting  recapping  or 
manipulation  of  needles  or  other  sharps 
by  hand:  and  (3)  prohibiting  pipetting  or 
suctioning  by  mouth.  In  each  of  these 
instances,  the  possibility  for  exposure  to 
blood  or  other  potentially  infectious 
materials  has  been  eliminated  or 
minimized  simply  by  altering  the  way  in 
which  the  employee  performs  the  task. 

Paragraph  fcj    Infection  Control 

Employees  incur  risk  each  time  they 
are  exposed  to  bloodborne  pathogens. 
Any  exposure  incident  may  result  in 
infection  and  subsequent  illness.  Since  it 
is  possible  to  become  infected  from  a 
single  exposure  incident,  exposure 
incidents  must  be  prevented  whenever 
possible.  It  is  the  goal  of  the  proposed 
standard  to  reduce  significant  risk  by 
minimizing  or  eliminating  exposure 
incidents. 

In  order  to  determine  what  measures 
can  be  taken  to  minimize  or  eliminate 
exposure  incidents,  the  employer  must 
know  which  tasks  or  procedures  involve 
occupational  exposure.  Therefore 
paragraph  (c)(l)(i)  requires  each 
employer  having  employees  with 
occupational  exposures  to  identify  and 
document  the  tasks  and  procedures 


where  occupational  exposures  may 
occur. 

The  requirement  to  perform  an 
exposure  determination  is  similar  to  the 
approach  taken  by  the  DOL/HHS  Joint 
Advibory  Notice  (JAN)  (52  FR  41818. 
October  30. 1987)  which  calls  for 
identifying  three  categories  of  tasks: 
those  with  actual  blood  exposure 
(Category  I),  those  with  no  blood 
exposure  (Category  III),  and  Category  II 
tasks  which,  by  themselves,  entail  no 
blood  exposure,  though  the  individual 
assigned  to  the  task  may  be  called  upon 
to  perform  an  unplanned  Category  I 
task.  For  example,  a  nurse  completing 
medical  records  in  an  emergency  room 
would  be  expected  to  immediately  assist 
in  the  care  of  a  bleeding  accident  victim 
who  arrives  in  the  emergency  room. 
Therefore,  while  the  paperwork  task  has 
no  inherent  blood  exposure,  the 
patient's  arrival  requires  the  nurse  to 
perform  a  Category  I  task.  In  addition  to 
categorizing  tasks,  the  JAiN  calls  for 
development  of  Standard  Operating 
Procedures  (SOPs)  for  each  CaXe^ory  I 
and  II  task.  These  SOPs  include 
mandatory  work  practices  and 
protective  equipment  for  each  task. 

In  the  proposed  standard,  the 
employer  is  responsible  only  for 
identifying  the  tasks  equivalent  to 
Category  I  tasks,  and  is  not  required  to 
develop  SOPs  for  all  tasks  equivalent  to 
Categories  I  and  U.  Nevertheless,  while 
SOPs  are  nut  required  by  the  proposed 
standard,  some  employers  may  find 
their  development  beneficial  both  for 
use  in  training  employees  in  performing 
routine  tasks  and  procedures  in  a 
manner  that  minimizes  or  eliminates 
occupational  exposure  and  as  a 
reference  for  unusual  or  infrequently 
conducted  tasks. 

The  second  part  of  the  exposure 
determination  is  the  identification  and 
the  documentation  of  the  positions 
whose  duties  include  the  tasks  identified 
above.  This  is  necessary  in  order  to 
assure  that  the  employees  who  hold 
these  positions  are  included  in  the 
training  programs,  are  provided  with 
personal  protective  equipment,  and 
where  appropriate,  are  provided  w  ith 
post-exposure  follow  up  and  are 
included  in  the  HBV  vaccination 
program. 

Paragraph  (c)(l)(iii)  requires  the 
exposure  determination  be  made 
without  taking  into  consideration  the 
use  of  personal  protective  clothing  or 
equipment.  In  other  words,  a  task  or 
procedure  that  would  result  in 
occupational  exposure  if  the  employee 
Were  not  wearing  personal  protecti\  e 
equipment,  must  be  identified  and 
documented  by  the  employer  for 
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paragraph  (c)(l)(i).  The  reason  for  this  is 
that  several  conditions  must  be  met  for 
personal  protective  equipment  to 
effectively  lessen  exposures.  First,  the 
employee  must  be  trained  to  use  the 
equipment  properly.  Second,  the 
personal  protective  equipment  must  be 
used  each  time  the  task  is  performed. 
Third,  the  equipment  must  be 
appropriate  for  the  task.  Fourth.  It  must 
be  free  of  physical  flaws  that  could 
compromise  safety.  If  even  one  of  these 
conditions  is  not  hilly  met.  protection 
cannot  be  assured.  For  example,  if  blood 
covered  gloves  are  not  removed 
correctly,  the  hands  may  betrome 
contaminated.  If  utility  gloves  are  torn 
or  cracked,  they  will  not  provide 
protection.  Therefore,  these  tasks  need 
to  be  included  in  the  exposure 
determination  so  that  the  woricers  who 
perform  them  will  receive  training.  HBV 
vaccination,  and  other  provisions  that 
will  enhance  their  safety.  The  exposure 
determination  must  be  completed  within 
90  days  of  the  effective  date  of  the 
standard  [see  paragraph  (i)(2)]. 

The  Infection  Control  Plan  that  would 
be  required  by  paragraph  (c)(2)  is  a  key 
provision  of  the  proposed  standard.  It 
must  contain  the  exposure 
determination  discussed  above.  In 
addition,  it  must  state  when  and  how 
the  employer  will  implement  the  other 
provisions  of  the  standard  in  a  manner 
appropriate  to  the  circumstances  in  the 
employer's  workplace.  An  annotated 
copy  of  the  flnal  standard  would  be 
sufficient  to  meet  this  requirement  Hie 
requirement  is  in  performance  language, 
so  that  each  employer  can  structure  the 
plan  to  cover  the  circumstances  in  the 
employer's  workplace.  The  time  frame 
for  completion  of  the  Infection  Control 
Plan  would  be  within  120  days  of  the 
effective  date  of  the  flnal  standard  as 
required  by  paragraph  (i)(3).  OSHA 
believes  this  deadline  would  permit  all 
employees  to  receive  the  benefits  of  the 
Infection  Control  Plan  while  still 
allowing  employers  suffficient  time  to 
put  their  plans  in  place. 

The  Exposure  Determination  must  be 
written.  Because  infection  control  must 
be  practiced  by  everyone — employee 
and  employer— it  is  imperative  that 
employees  be  able  to  And  out  what 
provisions  are  in  place  in  his  or  her 
workplace  [see  paragraph  (g){2)(iv)(D)|. 
That  the  program  be  in  writing  is  also 
important  for  enforcement.  By  reviewing 
the  plan,  the  OSHA  Compliance  Officer 
will  be  able  to  become  familiar  with  the 
employer's  determination  of  the  tasks 
and  procedures  that  place  employees  at 
risk  of  occupational  exposure,  the 
employees  who  perform  the  tasks,  and 


the  implementation  and  revisions  to  the 
Infection  Control  Plan. 

The  Infection  Control  Plan  would 
have  to  be  reviewed  and  updated  to 
reflect  signiflcant  changes  in  tasks  or 
procedures.  The  purpose  of  this 
proposed  requirement  would  be  to 
assure  that  all  new  tasks  and 
procedures  are  evaluated  in  order  to 
determine  whether  they  will  result  in 
occupational  exposure.  The  employer 
would  also  have  to  amend  the  Infection 
Control  Plan  when  there  are  significant 
changes  in  tasks  or  procedures.  For 
example,  if  a  medical  center  plans  to 
open  an  HIV  research  laboratory  where 
none  existed  before,  then  the  Infection 
Control  Plan  Would  have  to  be  amended 
to  include  the  provisions  specifled  by 
paragraph  (e). 

Paragraph  (d)    Methods  of  Compliance 

It  is  generally  acknowledged  that 
protection  of  the  employee  is  most 
effectively  attained  by  elimination  or 
minimization  of  the  hazard  at  its  source, 
which  engineering  controls  and  woric 
practices  are  both  designed  to  do. 
Industrial  hygiene  doctrine  also  teaches 
that  control  methods  which  depend 
upon  the  vagaries  of  human  behavior 
are  inherently  less  reliable  than  well- 
maintained  mechanical  methods.  For 
these  reasons.  OSHA  has  preferred 
engineering  and  work  practice  controls 
and  required  they  be  used  where 
feasible.  Nevertheless,  OSHA 
recognizes  that  in  some  situations 
neither  of  these  control  methods  is 
feasible  and  in  these  circumstances 
employee  protection  must  be  achieved 
through  the  use  of  personal  protective 
equipment.  In  other  situations,  personal 
protective  equipment  may  have  to  be 
utilized  in  conjunction  with  engineering 
controls  and/or  work  practices  to  obtain 
a  further  reduction  in  employee 
exposure. 

The  need  to  implement  and  comply 
with  infection  control  procedures  is 
recognized  by  nearly  all  the  commenters 
to  the  ANPR  and  is  illustrated  by  the 
epidemiologic  studies  on  HIV.  "The  CDC 
has  concluded  that  case  reports  of 
healthcare  workers  who  seroconverted 
to  HIV  following  parenteral,  mucous 
membrane  or  non-intact  skin  exposure 
to  blood  or  concentrated  virus  provide 
strong  evidence  for  the  transmission  of 
HIV  from  patients  to  health  care 
workers  and  that  infection  control 
practices,  emphasizing  universal 
precautions,  need  to  be  implemented 
and  strictly  followed  (Ex.  &-d65).  Marcus 
and  coworkers  (Ex.  6-372)  and  McCray 
and  co-workers  (Ex.  4-39)  concluded 
that  approximately  37-40%  of  the 
exposures  in  their  study  cohort  would 
probably  not  have  occurred  if  the 
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workers  had  followed  recommended 
infection  control  procedures.  Klein  and 
co-workers  (Ex.  6-366)  concluded  that  to 
minimize  the  risk  of  contracting  HIV, 
dental  professionals  must  adhere  to 
recommended  infection  control 
procedures.  Weiss  and  co-workers  (Ex. 
6-187)  recommended  that  laboratories 
working  with  HIV  and  related  agents 
promote  continuing  educational 
programs  for  all  employees  regarding 
precautions  necessary  for  working  in  a 
laboratory.  They  concluded  that 
employees  must  be  proficient  in  and 
strictly  adhere  to  the  recommended 
infection  control  procedures  and  that 
employee  proflciency  and  compliance 
with  these  precautions  should  be 
periodically  monitored.  Gerberding  and 
coworkers  (Ex.  6-375)  (Ex.  6-353) 
concluded  that  althou^  "special 
infection-control  precautions  for  HIV- 
infected  patients  are  not  required  to 
prevent  occupational  transmission  of 
HIV  •  *  *  it  would  seem  prudent  to 
implement  and  enforce  standard 
infection-control  guidelines  designed  to 
reduce  exposure  to  body  fluids  from  all 
patients,  regardless  of  the  probability  of 
HIV  infection,  to  prevent  nosocomial 
transmission  of  blood-borne  pathogens." 
Henderson  and  coworkers  (Ex.  6-377) 
(Ex.  6-352)  concluded  the  risk  of 
occupationally  acquiring  HIV  is  very 
small.  Kuhl  and  coworkers  (Ex.  6-355) 
concluded  that  with  the  practice  of 
recommended  hospital  infection  control 
procedures  the  risk  of  healthcare 
workers  occupationally  contracting  HIV 
infection  appears  low.  Ramsey  and 
coworkers  (Ex.  6-373)  (See  CASE 
REPORTS,  CASE  16)  concluded  that 
"almost  half  of  the  exposures  (41%)  were 
a  result  of  non-compliance  with 
recommended  precautions  •  *  •  results 
conflrm  that  needlestick  injuries  place 
health-care  workers  at  risk  of  acquiring 
HIV-1  infections." 

One  of  the  most  important  methods  of 
compliance  is  the  implementation  of 
"universal  precautions"  as 
recommended  by  CDC.  "Universal 
precautions"  requires  the  employer  and 
employee  to  assume  that  all  blood,  and 
other  potentially  infectious  materials 
are,  indeed,  infectious  and  must  be 
handled  accordingly.  The  Centers  for 
Disease  Control  (CDC)  bases  the 
rationale  of  universal  precautions  on  the 
following: 

Since  medical  history  and  examination 
cannot  reliably  identify  all  patients  with  HIV 
or  other  blood-bome  pathogens,  blood  and 
body  fluid  precautions  should  l>e  consistently 
used  for  all  patients.  This  approach, 
previously  recommended  by  CDC.  and 
referred  to  as  "universal  blood  and  body- 
fluid  precautions"  or  "universal  precautions" 


should  be  used  in  the  care  of  all  patients, 
especially  including  those  in  emergency-care 
settings  in  which  the  risk  of  blood  exposure  is 
increased  and  the  infection  status  of  the 
patient  is  usually  unknown.  (Ex.  6-153) 

This  approach  is  advocated  by  the 
majority  of  the  ANPR  commenters 
including  the  American  Hospital 
Association  (Ex.  11-233),  the  American 
Dental  Association  (Ex.  11-43),  and  the 
National  Committee  for  Clinical 
Laboratory  Standards  (Ex.  11-159). 
OSHA  agrees  that  universal  precautions 
is  necessary  to  prevent  workers  from 
contacting  blood  or  other  materials  that 
may  be  infectious. 

As  previous]^  stated,  universal 
precautions  is  a  concept  of  infection 
control  which,  in  addition  to  treating 
blood  and  other  potentially  infectious 
materials  as  being  infectious, 
encompasses  a  variety  of  associated 
practices  other  than  medical  procedures 
as  such,  to  prevent  occupational 
exposure  such  as  use  of  personal 
protective  equipment,  disposal  of  sharps 
in  sharps  containers,  housekeeping,  and 
so  forth.  Throughout  the  Methods  of 
Compliance  section.  OSHA  has  taken 
care  to  specifically  provide  flexibility. 
See,  for  example,  the  sections  on 
handwashing  (d)(2)(ii).  disposable 
gloves  (d)(3)(v)(A),  and  decontamination 
(cl)(4)(ii)(A). 

In  addition,  paragraph  (d)(1)  of  the 
proposed  standard  states:  "Universal 
precautions  shall  be  observed  to  prevent 
contact  with  blood  and  other  potentially 
infectious  materials,  unless  those 
precautions  would  interfere  with  the 
proper  delivery  of  healthcare  or  public 
safety  services,  in  a  particular 
circumstance,  or  would  create  a 
significant  risk  to  the  personal  safety  of 
the  worker."  Since  flexibility  in 
following  the  other  practices  required 
under  universal  precautions  is 
specifically  addressed  elsewhere  in 
paragraph  (d).  OSHA  expects  that  the 
exemption  to  observing  universal 
precautions  slated  in  the  latter  portion 
of  paragraph  (d)(1).  will  serve  as  an 
exemption  to  the  use  of  personal 
protective  equipment  in  appropriare 
cases  and  is  not  intended  to  provide  an 
excuse  for  complete  non-adherence  to 
the  overall  concept  of  universal 
precautions. 

The  Agency  recognizes  that  on 
occasion  particular  circumstances  arise 
in  which  the  use  of  personal  protective 
equipment  may  interfere  with  the  proper 
delivery  of  health  care  or  public  safety 
services  or  create  a  significant  risk  to 
the  personal  safety  of  the  worker.  These 
"particular  circumstances"  shall  be 
taken  to  mean  extraordinary  situations 
which  are  unexpected  and  threaten  the 
life  or  safety  of  the  patient  or  worker. 


The  following  examples  illustrate 
several  scenarios  to  which,  OSHA 
believes,  the  exemption  may  apply. 

(1)  A  surgeon's  glove  tears  in  the 
midst  of  critical  surgery; 

(2)  A  sudden  change  in  patient  status 
such  as  when  an  apparently  stable 
patient  unexpectedly  begins  to 
hemorrhage  profusely,  putting  the 
patient's  life  in  immediate  jeopardy; 

(3)  A  firefighter  rescues  an  individual 
who  is  not  breathing  from  a  burning 
building  and  discovers  that  his/her 
resuscitation  equipment  is  lost/damaged 
and  he/she  must  administer  CPR;  and 

(4)  A  suspect  who  is  bleeding 
unexpectedly  attacks  an  officer  with  a 
knife  threatening  the  safety  of  the  officer 
and/or  co-workers. 

The  first  three  scenarios  are  examples 
of  situations  which  may  be  immediately 
life-threatening  to  the  patient  while  the 
latter  illustrates  circumstances  in  which 
the  personal  safety  of  the  worker  could 
be  placed  at  significant  risk.  In 
evaluating  each  of  the  above  situations 
it  may  be  judged  that  the  time  required 
to  don  personal  protective  equipment  is 
critical  to  saving  the  patient's  life  or 
preventing  significant  risk  to  the 
worker's  personal  safety.  However,  use 
of  the  exemption  is  meant  to  be  limited 
in  extent  and  time.  The  employee  who 
takes  advantage  of  this  exemption  in  a 
particular  circumstance  must  continue 
to  take  steps  to  reduce  his  or  her  risk. 
Those  practices  associated  with 
universal  precautions  which  can  be  used 
are  to  be  implemented  whenever 
possible.  Moreover,  as  soon  as  the 
situation  changes  as,  for  example,  when 
a  properly-protected  co-worker  is 
available  to  relieve  the  employee,  the 
criticality  of  the  patient's  condition 
decreases,  or  the  violent  patient/ 
prisoner  is  subdued,  the  employee  is 
expected  to  implement  use  of  full 
universal  precautions. 

It  is  the  intent  of  the  Agency  that  the 
decision  not  to  utilize  personal 
protective  equipment  in  these  tj-pes  of 
situations  rests  with  the  employee,  not 
the  employer.  Employees  must  exercise 
their  professional  judgment  in  making 
such  a  decision  and  should  be  aware 
that  they  may  be  asked  to  explain  the 
reasons  for  their  course  of  action.  For 
example,  OSHA  believes  that 
disregarding  use  of  personal  protective 
equipment  because  there  is  concern  that 
the  appropriate  personal  protective 
equipment  may  be  alarming  to  the 
patient  or  because  the  patient 
population  is  perceived  to  be  "low  risk" 
are  not  legitimate  reasons.  Also,  a 
concern  that  employees  may  not  be  able 
to  properly  perform  their  jobs  because, 
for  instance,  gloves  dull  their  sense  of 
feeling  or  goggles  become  fogged  is  not 


considered  a  legitimate  reason  to  use 
this  exemption  for  routine  procedures. 
These  issues  are  dealt  with  elsewhere  in 
this  preamble. 

While  "interfere  with  "  may  be 
construed  to  encompass  a  broad  range 
of  intrusions  into  one's  task 
performance,  OSHA  intends  for  this 
term  to  be  interpreted  in  the  strictest 
sense,  that  is,  the  prevention  of  proper 
delivery  of  healthcare  or  public  safety 
services.  Therefore,  the  Agency  does  not 
feel  thdt  concerns  about  appearance, 
perceived  low-risk,  or  personal 
perception  of  "interference"  are 
acceptable  reasons  for  not  using 
personal  protective  equipment 

Some  employees  may  express  the 
concern  that  gloves,  because  they  do  not 
fit  properly,  increase  their  risk  of  injury. 
Since  the  proposed  standard  requires 
that  personal  protective  equipment  be 
provided  in  "appropriate  sizes,"  the 
employer  would  be  obligated,  under 
paragraph  (d)(3)(ii),  to  provide  gloves 
and  other  equipment  that  fit  Therefore, 
a  general  concern  that  the  use  of  gloves, 
for  instance,  increases  risk  to  the 
personal  safety  of  the  worker  cannot  be 
a  basis  for  an  exemptioa 

It  should  also  be  understood  that  the 
decision  not  to  use  personal  protective 
equipment  is  to  be  made  by  the 
employee  on  a  case-by-case  basis.  Also, 
no  work  area  with  the  potential  for 
occupational  exposure  would  be  exempt 
from  following  universal  precautions 
and  its  associated  practices.  Therefore, 
the  employer  must  assure  that  proper 
personal  protective  equipment  is  readily 
accessible  to  employees  at  all  times. 

In  summary,  employees  may  on 
occasion  find  themselves  in 
extraordinary  circumstances  in  which, 
based  upon  their  professional  judgment 
they  feel  that  utilizing  personal 
protective  equipment  will  prevent 
proper  delivery  of  healthcare  or  public 
safety  services  or  will  create  a 
significant  risk  to  their  personal  safety. 
The  decision  not  to  use  personal 
protective  equipment  is  to  be  made  by 
the  employee  on  a  case-by-case  basis 
and  must  be  prompted  by  legitimate  and 
truly  extenuating  circumstances.  In  such 
cases,  the  employee  may  temporarily 
abandon  use  of  personal  protective 
equipment.  However,  this  does  not  mean 
that  the  circumstances  surrounding  such 
a  decision  should  not  be  scru'inized. 
and  it  does  not  relieve  the  employer  of 
the  responsiblity  to  assure  that  personal 
protective  equipment  is  readily 
accessible  at  all  times.  The  employer 
shall  not  discourage  adl.jrance  to 
universal  precautions  or  the  appropriate 
use  of  personal  protective  equipment. 
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OSHA  seeks  comment  on  whether  the 
exemption  from  using  universal 
precautions  is  appropriate,  and.  if  so.  is 
it  clearly  stated?  Are  there  situations 
which  require  employees  to  suspend 
universal  precautions  as  a  whole  or  are 
the  situations  that  require  professional 
judgment  limited  to  times  when  personal 
protective  equipment  cannot  be  used? 
Should  the  exemption  be  available  to  all 
employees  or  only  those  in  certain 
professions?  Would  it  be  more 
appropriate  to  state  the  exemption 
under  paragraph  (d)(3)(i)  "Provision  and 
Use"  of  personal  protective  equipment? 
For  example,  would  the  limitations  of 
this  exemption  be  made  more  clear  with 
the  following  language: 

(3)  Personal  Protective  Equipment 

(i)  Provision  *  *  * 

(ii)  Use.  The  employer  shall  assure 
that  the  employee  uses  appropriate 
personal  protective  equipment  unless 
doing  so  in  a  speciflc  instance  would,  in 
the  professional  judgment  of  the 
employee,  prevent  the  proper  delivery  of 
healthcare  or  public  safety  services  or 
pose  a  greater  hazard  to  the  safety  of 
the  employee  or  co-workers. 

OSHA  believes  employees  can  be 
fully  protected  only  when  the  language 
of  the  exemption  is  strictly  interpreted 
to  limit  the  instances  in  which  it  applies. 
Do  some  of  the  terms  (e.g.  "interfere 
with."  "proper  delivery."  "significant 
risk")  lack  precision  and  clarity?  If  so. 
how  could  the  Agency  better  delineate 
the  particular  cirouistances?  Would 
substitution  of  "prevent"  for  "interfere 
with"  or  "greater  hazard"  for 
"significant  risk"  be  more  easily 
understood?  Is  there  a  generally 
accepted  definition  for  "proper"  delivery 
of  healthcare  or  pubUc  safety  services? 
OSHA  seeks  comment  on  whether  an 
exemption  is  needed,  to  what  situations 
it  should  apply,  and  how  it  can  best  be 
drafted  to  a^ord  employees  the 
flexibility  which  may  be  necessary 
while  assuring  adequate  protection 
against  occupational  exposures. 

Engineering  and  Work  Practice 
Controls.  Engineering  controls  serve  to 
reduce  employee  exposure  in  the 
workplace  by  either  removing  the 
hazard  or  isolating  the  worker  from 
exposure.  These  controls  encompass 
process  or  equipment  redesign  (e.g.  self- 
sheathing  needles),  process  or 
equipment  enclosure  (e.g.  biosafety 
cabinets),  and  employee  isolation.  In 
general,  engineering  controls  act  on  the 
source  of  the  hazard  and  eliminate  or 
reduce  employee  exposure  without 
reliance  on  the  employee  to  take  self- 
protective  action.  Once  implemented, 
engineering  controls  protect  the 
employee  permanently,  subject  only,  in 
some  cases,  to  periodic  replacement  or 


preventive  maintenance.  Examples  of 
engineering  controls  that  would  protect 
employees  from  exposure  to  bloodbome 
pathogens  include  sharps  disposal 
containers,  biosafety  cabinets,  and 
splashguards,  such  as  might  be  placed 
over  the  segmenting  unit  of  a  Hematron 
to  prevent  blood  spattering  into  the 
operator's  face.  Relative  to  this,  section 
(d)(2](i)  of  the  proposed  standard 
requires  that  engineering  controls  be 
examined  and  maintained  or  replaced 
on  a  regular  schedule  to  ensure  their 
effectiveness.  Regularly  scheduled 
inspections  are  required  to  confirm  that 
engineering  controls  such  as  protective 
shields  have  not  been  removed  or 
broken;  that  ventilation  systems  such  as 
those  in  biosafety  cabinets  are  operating 
properly;  that  filters,  sharps  disposal 
containers,  and  so  forth  are  being 
replaced  on  a  sufficiently  frequent 
interval;  and  that  any  other  physical, 
mechanical,  or  replacement-dependent 
controls  are  fimctioning  as  intended. 

In  comparison,  work  practice  controls 
reduce  the  likelihood  of  exposure 
through  alteration  of  the  maimer  in 
which  a  task  is  performed.  While  work 
practice  controls  also  act  on  the  source 
of  the  hazard,  the  protection  they 
provide  is  based  upon  employer  and 
employee  behavior  rather  than 
installation  of  a  physical  device  such  as 
a  protective  shield.  In  many  instances 
these  two  control  methodologies  work  in 
tandem  as  it  is  often  necessary  to 
employ  work  practice  controls  to  assure 
effective  operation  of  engineering 
controls.  For  example,  a  sharps  disposal 
container  provides  no  protection  if  an 
employee  persists  in  recapping  needles 
by  hand  and  disposing  of  them  in  the 
waste  basket.  Proper  work  practices  and 
engineering  controls  must  both  be 
utilized  to  ensure  safe,  acceptable 
sharps  disposal. 

In  developing  the  methods  of 
compliance  section  for  this  proposal, 
OSHA  recognized  the  uniqueness  of 
many  of  the  work  environments  which 
have  the  potential  for  producing 
occupational  exposures.  Since  the 
source  of  the  hazard  is  frequently  a 
living  person  or  tissue,  typical  industrial 
methods  of  reducing  or  eliminating  the 
hazard  at  the  source  are  often  not 
feasible.  For  example,  in  an  industrial 
operation  a  process  may  be  entirely 
enclosed  and  operated/monitored  by  an 
employee  at  a  remote  location.  Clearly, 
this  is  not  possible  in  patient-care 
settings,  in  circumstances  of  violence  in 
correctional  institutions,  and  so  forth.  . 
The  Agency  believes,  therefore,  that 
prevention  of  exposures  to  blood  or 
other  potentially  infectious  materials 
can  require  use  of  a  combination  of 


control  methods  to  achieve  adequate 
protection  of  employees. 

Returning  to  the  previous  example  of 
using  a  Hematron  (a  device  for 
segmenting  blood-containing  tubing  in 
plasmaphoresis  centers,  blood  collection 
sites,  etc.),  methods  of  exposure  control 
could  include  a  plexiglass  shield  over 
the  segmenting/sealing  unit  to  prevent 
blood  spattering  into  the  operator's 
face — an  engineering  control; 
positioning  of  the  employee's  face  over 
the  shield  during  operation — a  work 
practice;  and  use  of  personal  protective 
equipment  such  as  gloves,  a  lab  coat, 
and/or  other  personal  protective 
equipment  depending  on  where  blood 
could  spatter  onto  the  employee.  In  the 
above  example,  engineering  controls, 
work  practice  controls,  and  personal 
protective  equipment  were  necessary  to 
provide  proper  protection.  Each  control 
method  plays  a  part  in  reducing  and/or 
protecting  against  exposure:  however, 
none  of  them  taken  singly  can  be  said  to 
eliminate  or  significantly  lessen  the 
need  for  other  methods  of  control. 

When  dealing  with  primary  hazard 
sources  that  are  often  living  persons, 
transplant  tissues,  and  so  forth,  use  of 
engineering  controls  may  not  always  be 
feasible.  However,  OSHA  would  like  to 
know  about  situations  where 
engineering  controls  alone  or  in 
combination  with  work  practices  will 
sufficiently  protect  workers  so  that 
personal  protective  equipment  would 
not  be  necessary. 

OSHA  recognizes  that  the  conditions 
of  exposure  to  bloodbome  pathogens 
are  substantially  different  from  those  of 
exposure  to  other  hazards  which  OSHA 
regulates.  Considering  the  primary 
hazard  sources  involved  in  this 
proposal,  it  is  OSHA's  belief  that 
combinations  of  controls  (varying 
greatly  by  task]  are  best  used  to  prevent 
exposure  incidents.  OSHA  seeks 
comment  on  how  the  Agency  can  best 
assure  employers  institute  the 
appropriate  combinations  of  controls. 

In  paragraph  (d)(2)(ii)  OSHA  proposes 
to  require  employers  to  assure  that 
employees  wash  their  hands 
immediately  or  as  soon  as  possible 
following  activities  that  may  result  in 
exposure.  OSHA  has  recognized  that  a 
major  precept  of  infection  control  is 
thorough  handwashing.  A  number  of 
commenters  supported  the  requirement 
that  hands  be  washed  immediately  or  as 
soon  as  possible  1)  after  removal  of 
gloves  or  protective  clothing  (Exs.  &-153, 
11-71, 11-159,  ll-233(d).  11-280).  and  2) 
after  hand  contact  with  blood  or  other 
potentially  infectious  materials  (Exs.  6- 
153,  6-316. 11-71. 11-111. 11-159. 11- 
233(d)).  This  frequency  of  handwashing 
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should  minimize  the  amount  of  time  that 
blood  is  in  contact  with  the  skin  of  the 
hands  and  potential  routes  of  exposure 
including  areas  of  dermatitis  or 
microcuts  in  the  skin.  Several 
commentors  suggested  Uiat  hands  be 
washed  upon  leaving  the  work  area. 
While  this  requirement  has  not  been 
included  in  the  proposal.  OSHA  seeks 
comment  as  to  whether  there  are 
instances  in  which  an  employee  would 
not  be  wearing  gloves  in  a  work  area 
presenting  the  potential  for  hand 
contamination.  Will  requiring  washing 
of  hands  upon  leaving  tiie  work  area 
serve  to  reduce  contaminant  migration 
and/or  better  protect  employees?  Should 
it  be  a  stated  requirement? 

With  regard  to  managing  and  further 
limiting  the  possible  spread  of 
contamination,  OSHA  proposes  to 
require  that  all  personal  protective 
equipment  be  removed  immediately 
upon  leaving  the  work  area  or  as  soon 
as  possible  if  overtly  contaminated  (Exs. 
6-153,  6-338, 11-159, 11-280).  The  former 
requirement' will  prevent  migration  of 
contamination  beyond  the  work  area  to 
such  places  as  lunchrooms  and  offices. 
The  latter  will  limit  contact 
contamination  within  the  work 
environment  and  reduce  the  possibility 
for  contaminant  soak-through  which 
would  result  in  contamination  of  the 
employee's  underiying  garments  and /or 
skin. 

Placement  of  the  contaminated 
equipment  in  an  appropriately 
designated  area  or  container  for  storage, 
washing,  decontamination,  or  disposal 
will  help  ensure  that  the  potentially 
contaminated  clothing  and  equipment 
will  only  be  handled  by  employees  who 
have  been  properly  trained  in  the  safe 
handling  of  this  material. 

Ono  of  the  greatest  hazards  to 
workers  is  from  needles  and  other  sharp 
objects  contaminated  with  blood  or 
other  potentially  infectious  materials.  Of 
the  25  Case  Reports  presented  in  the 
HIV  Health  Effects  section  of  this 
proposal,  15  of  the  seroconversions  are 
associated  with  necdlestick  injuries 
(Cases  1.2.6,7.9-16.19.22,23).  In  addition, 
as  stated  previously  in  the  hepatitis  B 
Health  Effects  section,  the  chance  of 
becoming  infectet!  after  a  single 
needlestick  from  a  hepatitis  B  source 
patient  ranges  from  7%  to  30%. 
Therefore,  handling  of  needles  and 
sharps  must  be  minimized.  The  AHA 
affirmed  this  hazard  in  their  statement: 

As  with  other  biood-bome  diseases,  the 
potential  for  transmission  is  greatest  when 
needles  and  other  sharp  instruments  are  used 
in  patient  care  (Ex.  6-75] 

In  view  of  this,  the  AHA  and  a  number 
of  other  commenters  recommend  that 
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needles  and  other  sharps  not  be 
sheared,  bent,  broken,  recapped  or 
resheathed  by  hand  and  that  needles  not 
be  removed  from  disposable  syringes 
(Exs.  11-71, 11-159,  ll-233(d).  11-280). 
OSHA  agrees  and  is  proposing  to 
require  that  these  restrictions  be 
followed  when  sharps  are  handled. 

While  there  is  no  documented 
evidence  showing  transmission  of  HIV 
by  environmental  surfaces,  there  is 
evidence  that  surface  contamination  is  a 
mode  of  HBV  transmission.  Therefore, 
the  Agency  feels  that  the  following 
paragraphs,  (d]{2](v]  and  (d](2)(vi],  are 
necessary  provisions  of  the  proposed 
standard.  In  paragraph  (d)(2](v),  OSHA 
proposes  to  prohibit  eating,  drinking, 
smoking,  applying  cosmetics  or  lip  balm, 
and  handling  contact  lenses  in  work 
areas  where  there  is  the  potential  for 
occupational  exposure  (Exs.  6-75, 11- 
159, 11-280).  This  requirement  is 
consistent  with  other  OSHA  standards 
[Coke  oven  emissions  29  CFR  1910.1029 
(i)(5)(i);  Acrylonitrile  29  CFR  1910.1045 
(0(4);  Asbestos  51  FR  22612J  and  is 
simply  good  industrial  hygiene  practice. 
While  the  first  four  stipulations  have 
been  set  by  OSHA  in  previous 
standards,  the  last,  which  refers  to 
prohibiting  the  handling  of  contact 
lenses  was  supported  by  the  American 
Red  Cross's  comment  (Ex.  11-280). 
OSHA  believes  that  bloodbome 
pathogens  could  be  introduced  onto  the 
lens  through  handling  in  the  work  area 
and  the  contaminated  lens  would  then 
be  placed  and  held  in  intimate  contact 
with  both  the  eye's  surface  and  the 
mucous  membranes  of  the  eye.  Since 
bloodbome  pathogens  can  infect 
through  mucosal  contact  (i.e.  the  eye),  it 
is  felt  that  prohibition  of  lens  handling  is 
a  prudent  practice.  The  rationale  for 
prohibiting  these  activities  is  consistent 
with  the  following  statement  from 
Laboratory  Safety:  Principles  and 
Practices: 

Hepatitis  transmission,  especially  type  B 
hepatitis,  can  occur  by  indirect  means  via 
common  environmental  surfaces  in  a 
laboratory,  such  as  test  tubes,  labor.itory 
benches,  laboratory  accessories,  and  other 
surfaces  contaminated  with  infective  blood, 
serum,  secretions,  or  excretions  which  can  be 
transferred  to  the  skin  or  mucous  membranes. 
The  probability  of  disease  transmission  with 
a  single  exposure  of  this  type  may  be  remote, 
but  the  frequency  of  such  exposures  makes 
this  mechanism  of  transmission  potentially 
an  efficient  one  over  a  long  period  of  time. 
Activities  in  laboratories  such  as  nail  biting, 
smoking,  eating,  and  a  variety  of  hand-to- 
nose,  -mouth,  and  -eye  actions  contribute  to 
indirect  transmission.  (Ex.  6-344). 

CDC/NIH  also  recommend  that  these 
activities  be  prohibited  for  all  4 
Biosafety  Levels  in  their  guidelines 


Biosafety  in  Microbiological  and 
Biomedical  Laboratories  (Ex.  6-333). 

Consistent  with  the  above,  OSHA 
proposes  in  paragraph  (d)(2)(vi)  to 
prohibit  the  storage  of  food  and  drink  in 
refrigerators,  freezers,  or  cabinets  where 
blood  or  other  potentially  infectious 
materials  are  stored  or  in  other  areas, 
such  as  laboratories,  where  these 
foodstuffs  may  become  contaminated. 
While  contamination  of  the  mucous 
membranes  of  the  mouth  is  of  concern, 
one  must  also  consider  that  food  and 
beverage  containers  may  also  become 
contaminated,  resulting  in  unsuspected 
contamination  of  the  hands. 

In  addition  to  being  recommended  by 
CDC/NIH  laboratory  guidelines  (Ex.  6^ 
338)  and  by  commenters  such  as  the 
National  Committee  for  Clinical 
Laboratory  Standards  (Ex.  11-159)  and 
the  American  Red  Cross  (Ex.  11-280). 
this  requirement  is  also  consistent  with 
the  following  statement  from  Laboratory 
Safety:  Principles  and  Practice: 

Because  blood  tubes  can  be  contaminalfd 
on  the  outside  as  well  as  contain  infective 
blood,  they  must  he  handled  and  stored  with 
care.  If  blood  tubes  must  be  refrigerated,  they 
should  be  capped  and  placed  in  a  designated 
refrigerator  or  in  a  designated  portion  of  a 
refrigerator.  Blood  tubes  should  never  be  |i<'pl 
in  a  refrigerator  that  contains  food  or 
beverages.  (Ex.  6-344) 

In  paragraph  (d)(2)(vii).  OSHA 
proposes  to  require  that  all  procedurps 
involving  blood  or  other  potentially 
infectious  materials  be  performed  in 
such  a  manner  as  to  minimize  splashing, 
spraying,  and  aerosolization  of  these 
substances.  This  requirement  will 
decrease  the  chances  of  direct  exposure 
of  employees  to  these  substances 
through  means  such  as  spraying  into  the 
eyes  or  .splashing  onto  the  face  or  arms, 
while  also  reducing  general  work  area 
contamination  of  benchtops, 
instruments,  and  so  forth  caused  by 
errant  spl.ishes.  sprays,  or  aerosols  (Rxs. 
6-75.  6-338, 11-159. 11-280).  The 
American  Hospital  Association  in  their 
recommended  precautions  for  clinical 
laboratories  wrote  that: 

Procedures  thai  have  a  high  potential  for 
creating  aerosols  or  infectious  droplets, 
including  cenlrifugation.  blending,  sonicatm-;. 
vigorous  mixing,  and  harvesting  infected 
tissue  from  animals  or  embryonated  eggs, 
should  be  carried  out  in  biological  saft»t.v 
labinets  (class  II).  (Ex.  6-75) 

Minor  spattering  may  be  controlled  in 
other  ways.  For  example,  the  Nation.TJ 
Committee  for  Clinical  Laboratory 
Stand-irds  states: 

Removing  rubber  stoppers  from  spe<.im.i. 
tubes  frequently  causes  minor  spattering  oi' 
blood  or  serum.  This  may  be  minimized  bv 
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covering  the  tube  with  gauze  pad  while 
removing  stopper.  (Ex.  11-159) 

It  is  the  responsibility  of  the  employer 
to  evaluate  such  tasks  and  institute  the 
measures  necessary  to  minimize 
splashing,  spraying,  and  production  of 
aerosols. 

In  paragraph  (dK2)(viii).  OSHA 
proposes  to  adopt  the  good  laboratory 
and  infection  control  practice  of 
prohibiting  pipetting  or  suctioning  by 
mouth.  The  use  of  cotton  plugs  or  other 
barriers  does  little  to  reduce  the  hazards 
of  mouth  pipetting.  Even  a  technician 
viho  is  skilled  in  mouth  pipetting  may 
inadvertently  suck  blood  or  other 
potentially  infectious  materials  into  the 
mouth  which  could  result  in  bloodbome 
pathogens  coming  in  contact  with  the 
mucous  membranes  of  the  mouth  as  well 
as  any  blisters,  cuts,  abrasions  or  other 
lesions  in  the  mouth  or  on  the  lips. 

Personal  Protective  Equipment. 
OSHA  8  proposed  requirements  for 
personal  protective  equipment, 
paragraph  (d)(3),  have  been  set  to  assure 
adequate  protection  based  upon  the  type 
of  exposiu*  expected  during  task 
performance.  In  their  response  to  the 
ANPR,  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  stated: 

The  purpose  of  persona)  protective  clothing 
and  equipment  is  to  prevent  or  mioimize  the 
entry  of  materials  into  the  worker's  body. 
This  includes  entry  via  apparent  or 
inapparem  skin  lesions  or  entry  through  the 
membranes  of  the  eye,  nose  or 
mouth  *  *  *  Appropriate  protective  clothing 
and  equipment  sliould  *  *  '  be  selected 
based  on  the  specific  work  and  exposure 
conditions  Aat  will  be  encountered  and  the 
anticipated  level  of  risk.  (Ex.  11-187) 

This  approach  to  the  selection  of 
protective  barriers  is  echoed  by  CDC  in 
the  statement  in  their  June  1988 
guidelines: 

The  type  of  protective  barrier(s)  should  be 
appropriate  for  the  procedure  being 
performed  and  the  type  of  exposure 
anticipated.  (Ex.  S-316) 

The  proposed  standard  requires  the 
employer  to  provide  personal  protective 
equipment  to  employees  who  have  the 
potential  for  occupational  exposure. 
Examples  of  such  personal  protective 
equipment  are  gloves,  gowns,  fluid-proof 
aprons,  laboratory  coats,  head  and  foot 
coverings,  face  shields,  eye  protection, 
masks,  and  respiratory  ventilation 
de\ices  such  as  mouthpieces,  pocket 
masks,  or  resuscitation  bags. 

While  the  reasons  for  providing 
protective  clothing  such  as  gowns, 
gloves,  and  faceshields  should  be 
obvious,  some  question  may  arise  as  to 
the  necessity  of  emergency  ventilation 
dnvices.  OSHA  bases  this  requirement 
on  the  possibility  of  employee  exposure 


to  blood  or  other  potentially  infectious 
materials  in  the  mouth  or  in  fluids  that 
may  be  expelled  by  the  patient  during 
resuscitation.  As  little  as  one  cubic 
centimeter  (cc)  of  HBsAg  positive  blood 
can  contain  one  hundred  million 
infectious  doses  of  hepatitis  B  virus  (see 
Hepatitis  B  Health  Effects  section).  In 
their  August  1987  guidelines,  the  CDC 
states: 

Although  saliva  has  not  been  implicated  in 
HIV  transmission,  to  minimize  the  need  for 
emergency  mouth-to-month  resuscitation, 
muuthpieces.  resuscitation  hags,  or  other 
ventilation  devices  should  be  available  for 
use  in  areas  in  which  the  need  for 
resusiitaUon  is  predictable.  (Ex.  6-153) 

The  American  Federation  of  State. 
County,  and  Municipal  Employees 
(AFSCME)  expressed  a  similar,  but 
more  detailed  justification  in  their 
comments: 

Resuscitation  devices  should  be  included 
with  ottter  types  of  required  personal 
protective  equipment.  Although  there  is  no 
evidence  of  transmission  of  bloodbome 
pathogens  from  administering 
Cardiopulumonary  Resuscitation,  such 
transmission  remains  a  theoretical  possibihty 
and  other  pathogens  can  definitely  be 
transmitted  in  this  way.  CDC  also 
recommends  the  use  of  snch  devices  in  its 
August  1987  document.  Resuscitation  devices 
are  very  inexpensive,  some  models  well 
under  $10.00.  Affected  employees  should  be 
trained  in  the  use  of  such  equipment  and  the 
equipment  needs  to  be  strategically  stationed 
in  order  to  facilitate  its  use.  Prisons,  mental 
health  facihties.  and  public  safety 
occupations  are  otmous  candidates  for  such 
equipment.  Anywhere  a  large  group  of  people 
are  housed,  or  where  there  is  likelihood  that 
emergency  assistance  may  have  lo  be 
rendered  should  have  resuscitation  devices 
on  hand.  (Ex.  11-157) 

OSHA  agrees  with  CDC  and  AFSCME 
on  the  need  to  minimize  mouth-to-mouth 
resuscitatioa  and  believes  the  most 
effective  way  to  do  so  is  to  require 
ventilation  devices  be  provided  for 
resuscitation. 

In  addition,  the  employer  shall  assure 
that  appropriate  personal  protective 
equipment  in  the  appropriate  sizes  is 
readily  accessible  at  the  worksite  or 
issued  to  employees  who  may  be 
exposed  to  blood  or  other  potentially 
infectious  materials  during  performance 
of  their  work  duties.  Resuscitation  bags, 
pocket  masks,  mouthpieces,  and  other 
ventilation  devices  must  be  readily 
assessible  to  employees  who  can 
reasonably  be  expected  to  resuscitate  a 
patient  (Exs.  6-153, 11-71. 11-111, 11- 
157. 11-159,  ll-233(d)).  These  devices 
arc  to  be  readily  accessible  for  use  at 
sites  where  the  need  for  emergency 
resuscitation  is  likely  or  issued  to 
employees  for  use  at  mobile  non-fixed 
worksites  as  required  by  paragraph 


(d)(3)(ii).  It  is  of  great  importance  that 
persona]  protective  equipment  is  easily 
accessible  and  of  proper  size.  The 
consistent  use  of  sach  items  hinges,  in 
part,  upon  the  employee's  motivation 
and  acceptance.  If  access  to  the 
equipment  is  difficult  its  use  may  be 
perceived  as  too  time  consuming  and 
burdensome.  Proper  fit  of  personal 
protective  equipment  also  plays  a  major 
role  in  its  utilization  by  employees.  If  it 
is  too  large  or  small  it  may  be 
uncomfortable  or  could  interfere  with 
proper  task  performance,  resulting  in 
frustration  and  non-use.  Proper 
employee  protection  rests  upon 
utilization  of  this  equipment  therefore 
provision  of  proper  sizes  and 
accessibility  must  be  maintained  to 
ensure  and  promote  their  use. 

The  Agency  is  aware  that  use  of 
gloves  as  a  protective  barrier  is  a  major 
part  of  this  proposal's  methods  of 
preventing  occupational  exposure.  In 
addition,  it  is  known  that  some 
employees  may  exhibit  an  allergic 
dermal  reaction  to  the  gloves  normally 
provided  to  workers  or  the  powder  they 
contain.  To  prevent  exacerbation  of 
such  allergic  dermatitis  and  thereby 
permit  these  individuals  to  continue 
working,  the  proposed  standard  requires 
that  employers  make  hypoallergenic 
gloves  readily  accessible  to  those 
employees  who  are  allergic  to  the  gloves 
normally  provided. 

The  employer's  responsibility  to 
assure  accessible  personal  protective 
equipment  for  employees  at  non-fixed 
worksites,  such  as  emergency  medical 
technicians,  cannot  be  over  emphasized. 
Adequate  planning  and  reinventory 
should  assure  that  the  necessary 
equipment  is  present  on  the  response 
vehicle  in  a  portable  "kit"  or  on  the 
employee's  person. 

The  proposed  standard  also  requires 
that  the  employer  shall  provide  for  the 
cleaning,  laundering,  or  disposal  of 
personal  protective  equipment  required 
by  paragraphs  (d)  and  (e).  This  is  to 
insure  that  these  items  remain  within 
the  control  of  the  employer  and. 
therefore,  will  be  properly  disposed  of. 
cleaned,  or  laundered  consistent  with 
that  employer's  infection  control 
program.  This  will  prevent 
contamination  outside  of  the  work  area 
(e.g.  non-work  areas  such  as  the 
employee's  home)  and  insures  thnt  only 
those  personnel  trained  in  proper  work 
practices  will  handle  potentially 
contaminated  equipment  during  cleaning 
or  disposal. 

In  paragraph  (d){3)(iv),  the  proposed 
standard  requires  that  the  employer 
repair  or  replace  personal  protective 
equipment  required  by  this  standard  as 


needed  to  maintain  their  effectiveness. 
The  requirement  to  repair  or  replace  the 
protective  equipment  is  needed  to  insure 
proper  functioning  of  these  items  and. 
thereby,  proper  employee  protection. 
Moreover,  requiring  that  the  employer 
be  responsible  for  this  activity  provides 
further  insurance  that  the  items  will 
remain  under  the  control  of  the 
employer  who  will  make  this  a  part  of 
his  or  her  infection  control  program. 

OSHA  proposes  to  require  that  the 
employer  assure  that  the  employee  wear 
gloves  whenever  the  employee  has  the 
potential  for  direct  skin  contact  (of  the 
hand)  with  blood  or  other  potentially 
infectious  materials,  mucous  membranes 
or  non  intact  skin  of  patients,  and  when 
handling  items  or  surfaces  soiled  with 
blood  or  other  potentially  infectious 
materials.  Glove  use  in  these  situations 
is  advocated  in  whole  or  in  part  by  a 
number  of  commenters  and  sources 
including  the  American  Hospital 
Association  (Exs.  6-75,  ll-233(d)),  the 
American  Dental  Association  (Ex.  11- 
43).  the  National  Committee  on  Clinical 
Laboratory  Standards  (Ex.  11-159).  the 
American  Red  Cross  (Ex.  11-280).  and 
the  American  Blood  Resources 
Association  (Ex.  11-71). 

Examples  of  tasks  which  require  the 
use  of  gloves  include  dentistry,  surgery, 
phlebotomy,  laboratory  analysis  of 
blood  or  body  fluids,  clean-up  of  blood 
or  body  fluid  spills,  and  rendering 
emergency  medical  assistance  to 
individuals  with  traumatic  injury. 

Along  with  the  provisions  for  glove 
usage  discussed  above,  certain  work 
practices  are  necessary  concerning 
when  gloves  are  to  be  replaced  in  order 
to  assure  adequate  protection  for  the 
employee  and  limit  contamination, 
[paragraphs  (d)(3)(v)  (A)  and  (B)]. 
Disposable  gloves  must  be  changed  as 
soon  as  possible  when  they  are  visibly 
soiled  to  reduce  inadvertent 
contamination  of  items  throughout  the 
work  area  such  a  door  knobs, 
telephones,  computer  keyboards,  and  so 
forth  (Ex.6-344).  Since  the  glove  acts  as 
the  primary  physical  barrier  between 
potentially  infectious  materials  and  the 
employee's  skin,  any  tear,  puncture,  or 
similar  defect  compromises  the  integrity 
of  this  barrier,  dictating  replacement  to 
insure  maintenance  of  protection  (Exs. 
6-153. 11-71. 11-280). 

Disposable  gloves,  often  called 
surgical  or  examination  gloves,  shall  not 
be  washed  or  disinfected  for  re-use.  The 
CDC  in  its  June  24, 1988,  Update: 
Universal  Precautions  for  Prevention  of 
Transmission  of  Human 
Immunodeficiency  Virus,  Hepatitis  B 
Virus,  and  Other  Bloodbome  Pathogens 
in  Health-Care  Settings  (Ex.  6-316) 
states  that  disinfecting  agents  may 


cause  deterioration  of  the  glove  material 
while  washing  with  surfactants  could 
result  in  "wicking"  or  enhanced 
penetration  of  liquids  into  the  glove  via 
undetected  holes,  thereby  transporting 
potentially  infectious  materials  into 
contact  with  the  hand.  Utility  gloves, 
often  called  "rubber"  gloves,  such  as 
those  which  may  be  used  for 
housekeeping  chores  are  of  more 
substantial  construction  than  surgical  or 
examination  gloves.  OSHA  agrees  with 
CDC's  recommendation  permitting 
decontamination  and  reuse  of  utility 
gloves  but  requires  that  they  be 
discarded  if  they  are  cracked,  peeling, 
discolored,  torn,  punctured,  or  exhibit 
other  signs  of  deterioration.  (Ex.  6-316) 
Paragraph  (d)(3)(vi)  of  the  proposed 
standard  states  that  masks  and  eye 
protection  or  chin-length  face  shields 
shall  be  worn  whenever  splashes,  spray, 
spatter,  or  droplets  of  blood  or  other 
potentially  infectious  materials  (e.g. 
bone  chips)  may  be  generated  and  there 
is  a  potential  for  mucous  membrance 
(eye.  nose,  mouth)  contamination.  If 
protective  eyewear  is  chosen  over  use  of 
a  faceshield,  the  eyewear  must  be  worn 
in  conjunction  with  a  face  mask  since 
the  aim  of  this  requirement  is  to  provide 
protection  for  the.eyes,  nose,  and  mouth. 
A  number  of  commenters  expressed 
support  for  this  requirement  (Exs.  6-153. 
10. 11-43. 11-71, 11-111. 11-159. 11- 
233(d).  11-280).  For  example,  the 
American  Hospital  Association  stated; 

The  use  of  protective  eyewear,  such  as 
goggles  in  conr.ection  with  masks,  is 
recommended  in  situations  in  which  spla'.ter 
with  blood,  body  secretions,  or  body  fluids  is 
possible.  This  is  particularly  recomniended  in 
the  performance  of  procedures  such  as 
endotracheal  intubation,  bronchoscopy,  or  CI 
endoscopy.  Precautions  during  other 
procedures  should  be  judged  on  an  individual 
basis.  (Fjc.  6-75) 

Mucous  membrane  and  skin  exposures 
are  recognized  routes  of  transmission  of 
HBV  (see  the  Hepatitis  B  Health  Effects 
section)  and  HIV.  In  fact,  the  CDC  (Ex. 
6-109)  has  documented  a  phlebotomist's 
HIV  seroconversion  after  blood 
spattered  on  her  face  and  in  her  mouth 
when  the  top  flew  off  of  a  10  ml 
vaccuum  tube  of  blood.  The  individual 
lacked  other  identified  risk  factors  and 
the  case  is  considered  the  result  of 
occupational  exposure.  Although  she 
had  no  open  wounds,  facial  acne  was 
present.  While  it  is  uncertain  if  mouth  or 
skin  exposure  was  the  direct  route  of 
transmission,  facial  protection  would 
have  eliminated  the  hazard  of  infection 
via  mucous  membrane  exposure. 
In  paragraph  (d)(3)(vii),  OSHA 
proposes  to  require  that  appropriate 
protective  clothing  be  worn  when  the 
employee  has  a  potential  for 


occupational  exposure.  The  type  of 
clothing  (e.g.,  lab  coat  gown,  apron)  and 
its  associated  characteristics  (e.g..  fluid- 
resistance)  will  depend  upon  the  task 
being  performed  and  the  degree  of 
exposure  anticipated  (e.g.,  soiling, 
splashing,  soaking),  in  this  provision,  tho 
proposed  standard  gives  the  employer 
flexibility  in  complying.  Rather  than 
requiring  complete  barrier  protection  in 
all  situations,  the  proposed  standard 
allows  the  employer  to  evaluate  the  Idsk 
and  the  exposure  expected  to  be 
associated  with  its  performance  and. 
based  upon  this  determination,  select 
protective  clothing  and  equipment 
appropriate  to  the  task.  In  order  to  fulfill 
the  requirement  of  "appropriate"  for  this 
standard,  the  clothing  selected  shall 
form  an  effective  barrier  under  the 
anticipated  conditions  of  exposure.  In 
their  comment  to  the  ANPR,  Kimberly- 
Clark  Corporation  submitted  results  of 
their  research  and  development  efforts 
in  the  area  of  blood  strike-through 
potential  of  various  types  of  protective 
clothing  materials  (Ex.  11-353). 
Kimberly-Clark  emphasized  the 
importance  of  design,  breathability,  and 
fluid  resistance  of  the  garments.  The 
Agency  seeks  comment  on  whether  the 
performance  oriented  approach  will 
provide  adequate  protection  to 
employees  or  whether  OSHA  should 
specify  characteristics  of  construction  or 
fabric  for  particular  tasks. 

In  paragraph  (d)(3)(vii)(A),  OSHA 
proposes  to  require  gowns,  labcoats. 
aprons,  or  similar  clothing  shall  be  worn 
if  there  is  a  potential  for  soiling  of 
clothes  with  blood  or  other  potentially 
infectious  materials  (Exs.  4-25,  6-75.  6- 
338. 11-71. 11-159).  These  items  are 
commonly  made  of  tightly  woven  or 
fused  materials  that  will  prevent  the 
employee's  underlying  clothing  from 
becoming  contaminated.  The 
contaminated  overgarment  can  be  easily 
removed  at  the  end  of  the  work  shift  or 
when  access  to  a  non-work  area  is 
required  and  will  remain  within  the 
work  area  for  cleaning,  laundering,  or 
disposal. 

If  splashing  or  spraying  of  blood  or 
other  potentially  infectious  liquids  is 
possible,  the  proposed  standard  requires 
the  employee  to  wear  clothing  such  as 
gowns,  aprons,  or  coveralls  that  is  fluid- 
resistant  (Exs.  4-25,  6-153, 11-111, 11- 
159,  ll-233(d)).  Since  a  larger  volume  of 
blood  and  other  potentially  infectious 
materials  (and  consequently  a  greater 
chance  of  soak-through  and  skin 
contact)  accompanies  these  modes  of 
exposure,  a  more  protective  type  of 
barrier  clothing  is  dictated.  If  extreme 
splashing  or  spattering  is  anticipated, 
surgical  caps  or  hoods  are  required  to 
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prevent  potantiaQy  iafectious  materiali 
from  reaching  the  scalp  (Exs.  6-75. 11- 
159). 

In  •ome  sitoationB.  nicfa  as  autopBies, 
there  is  a  posBibihty  of  clothmg 
becoming  soaked  widi  blood  or  other 
potentially  infectious  materials.  When  a 
potential  for  soaking  is  anticipated,  the 
proposed  standard  requires  that  fluid- 
proof  clothing  such  as  gowns,  aprons, 
sleeve  covers,  or  coveralls,  be  worn 
(Exs.  6-153. 10. 11-159,  ll-233(d).  11-280. 
11-283).  Fluid-proof  shoe  covers  are 
required  to  be  worn  if  there  is  a 
potential  for  shoes  becoming 
contaminated  or  soaked  with  blood  or 
other  potentially  infectious  materials  to 
prevent  fKWsible  contact  exposure  of  the 
foot.  (Exs.  6-75. 11-159. 11-283).  Shoe 
covers,  like  all  personal  protective 
equipment,  must  be  removed  prior  to 
leaving  the  work  area  thereby  limiting 
migration  of  contamination  via  shoes 
into  other  areas. 

Some  employees  may  feel  that 
personal  protective  equipment  interferes 
with  their  ability  to  perform  their  routine 
duties.  OSHA  seeks  comments  on  how 
these  concerns  can  be  addressed 
without  compromising  the  safety 
provided  by  barrier  protection. 

In  paragraph  (d](4)(i).  OSIIA  pruposes 
to  require  that  employers  assure  that  the 
worksite  is  maintained  in  a  clean  and 
sanitary  condition.  The  term  "worksile" 
refers  not  only  to  permanent  fixed 
facilities  such  as  hospitals,  dentnl/ 
medical  offices,  clinics,  and  so  forth  but 
also  covers  temporary  non-fixed 
workplaces.  Examples  of  such  fncilities 
inciu lie,  but  arc  not  limited  to, 
ambulances,  bloodmobiles,  temporary 
blood  collection  centers,  and  any  other 
non  fixed  worksites  which  have  a 
reusonnble  possibility  of  becoming 
contaminated  with  blood  or  other 
potentially  infectious  materials.  OSMA 
recognizes  that  different  types  of 
surfaces  and  soiling  exist  throughout  a 
facility  and  that  the  employer  is  in  the 
best  position  to  evaluate  the  condition 
of  his  or  her  facility.  Therefore,  the 
standard  requires  that  the  employer 
determine  and  implement  the 
appropriate  written  schedule  of  cleaning 
and  method  of  disinfection  based  upon 
the  location  within  the  facility,  type  of 
surface  to  be  cleaned,  type  of  soil 
prosi'nt.  and  tasks  or  procedures  b«ing 
performed  (Exs.  11-283, 11-71.  6-153). 

I'lie  proposed  standard  also  requires 
thut  employers  ensure  thai  all 
equipment  and  environmental  and 
working  surfaces  are  properiy  cleaned 
and  disinfected  after  contact  with  blood 
or  other  potentially  infectious  materials 
(Exs.  11-159,11-283). 

Though  there  exist  a  broad  range  of 
woik  environments  and  circumstances 


v\rhere  a  work  surface  may  become 
contaminated,  OSHA  has  preHminarfly 
concluded  that  there  are  certain 
common  circumstances  where 
decontamination  procedures  must  be 
implemented  to  maintain  cleanliness 
and  minimize  migration  of 
contaminants.  Therefore,  the  proposed 
standard  requires  that  work  surfaces 
shall  be  decontaminated  with  an 
appropriate  disinfectant  1)  after 
completion  of  procedures  (Exs.  6-338, 
11-159.):  2)  when  surfaces  are  overtly 
contaminated  (Ex.  11-159):  3) 
immediately  after  any  spill  of  blood  or 
potentially  infectious  materials  (Exs.  6- 
153,  6-338)  and:  4)  at  the  end  of  the  work 
day  (Exs.  6-153.  6-312. 11-159. 11-280). 
With  reference  to  hepatitis  B,  these 
requirements  are  supported  by  the 
following  statement  from  Laborotorv 
Safety:  Principles  and  Practices: 

The  primary  mode  of  transmission  is  by 
direct  contact  with  blood  and  serum 
specimens  and  environmental  surfuces  which 
are  contaminated.  The  presence  of  blood  or 
serum  on  hands,  whether  from  dii'ect  or 
Indirect  souroes,  can  result  in  the  HfiV 
gaining  access  to  the  vascular  syslom 
Bubcutaneously  by  needle  sticlts  or 
contamination  of  lesions  or  by  nasal,  oral,  or 
ocular  exposure  (Ex.  6-.'54-i). 

The  above  are  minimum  requirements 
and  additional  decontamination  may  be 
performed  any  time  that  it  is  deemed 
necessary. 

Paragraph  (d)(4)(ii)(D)  of  the  proposed 
standard  allows  equipment  and 
environmental  surfaces  to  be  covered 
with  protective  coverings  such  as  plastic 
wrap,  aluminum  foil,  or  imperviously- 
backfid  absorbent  paper  (Exs.  6-153.  6- 
338,  9-7lc),  11-43.  ll-IFP).  Examples  of 
such  an  instance  would  be  covering 
dental  light  handles  with  foil  or  a  denUd 
x-ray  unit  head  with  plastic  film  (Ex.  6- 
153).  The  standard  requires  that  if  these 
covers  are  used,  they  must  be  removed 
and  replaced  when  they  become  overtly 
contaminated  and  at  the  end  of  the  work 
shift. 

The  proposed  standard  also  requires 
that  equipment  (e.g.  blood  gas  analyzers, 
mechanical  pipetters,  suctioning 
devices,  centrifuges,  liquid 
chromatographs)  which  may  become 
contaminated  with  blood  or  other 
potentially  infectious  materials  shall  be 
checked  routinely  for  contamination  and 
decontaminated  as  necessary.  The 
NCCLS  (Ex.  n-159)  pointed  out  that 
uututnated  analyzers  with  samphng 
probes  that  move  rapidly  can  generate  a 
line  misi  which  can  accumulate  on  the 
equipment,  necessitating  periodic 
inspection  and  decontamination. 

In  their  comments.  Waters 
Chromatography  Division  of  Miliipore 
Corporation  (Ex.  11-3)  and  YSI 


Incorporated  (Ex.  11-7),  both  of  whom 
are  involved  with  instrument  servicing, 
address  the  potential  for  exposure  of 
repair  personnel.  In  addition,  several 
sources  recommend  the 
decontamination  of  instruments  and 
equipment  before  being  repaired  in  the 
laboratory  or  shipped  to  the 
manufacturer  for  servicing  (Exs.  6-153, 
11-71, 11-159).  On  the  basis  of  these 
recommendations,  OSHA  has  proposed 
to  require  that  employers  check  ail 
equipment  which  may  be  conlaminaled 
with  blood  or  other  potentially 
infectious  materials  prior  to  servicing  or 
shipping  and  decontaminate  as 
necessary.  OSHA  anticipates  that  this 
requirement  will  minimize  the 
possibility  of  servicing  and  shipping 
personnel  becoming  exposed  due  to 
leakage  of  potentially  infectious  fluids 
from  the  equipment  or  contact  with 
interior/exterior  contamination. 

In  some  cases  bins,  pails,  cans,  and  so 
forth,  which  are  intended  for  re-use  may 
be  utilized  in  a  manner  which  presents 
the  potential  for  their  becoming 
contaminated  with  blood  or  other 
potentially  infectious  materials.  For 
example,  a  reuseable  metal  trash  can 
may  be  lined  with  a  disposable  plastic 
infectious  waste  bag.  By  virtue  of  a 
plastic  bag's  construction,  the  possibility 
of  leakage  is  inherent  and  the  can  could 
become  contaminated.  If  the  can  is  not 
cleaned  and  disinfected  the 
contamination  may  be  spread  by 
leakage  or  spilldge  from  the  can  or  by 
fouling  the  outside  of  succeedins  '  'ags. 
Therefore,  paragraph  (d)(4)(ii)(D)  •!  the 
standard  requires  that  all  bins,  pa  13. 
cans,  and  similar  receptacles  intended 
for  re-use  and  which  have  the  poterfial 
for  becoming  contaminated  with  blood 
or  other  potentially  infectious  materials 
must  be  inspected,  cleaned,  and 
disinfected  on  a  regularly  schedaled 
basis  and  cleaned  and  disinfected 
immedi.itely  or  as  soon  as  possiLlr  "j^r-i 
visible  contamination.  This  is  cc.-..sia,i-j.l 
with  OSHA's  current  standard  regarding 
maintenance  of  waste  disposal 
containers  29  CFR  1910,141  (a)f4j(i). 

The  Case  Studies  portio.n  ot  i.  ■ 
preamble's  HIV  Health  Effects  set  ion 
(Case  8)  describes  the  HIV 
seroconversion  of  an  NIH  worker  as  a 
result  of  viral  innoculation  through  a  cut 
from  a  broken  glass  vial  containing  HIV- 
infected  blood.  This  provides  an 
example  of  the  relationship  between 
infection  and  breaks  in  the  skin  barrier 
caused  by  contaminated,  broken  glass. 
The  Agency  concludes  that  broken  glass 
which  may  be  contaminated  with 
infectious  bloodborne  pathogens  shall 
not  be  handled  directly  by  employees.  In 
the  1983  Agent  Summary  Statement  for 


Human  Immunodeficiency  Virus,  the 
CDC  states: 

In  the  laboratory,  the  skin  (especially  when 
scratches,  cuts,  abrasions,  dermatitis,  or 
other  lesions  are  present)  and  mucoos 
membranes  of  the  eye.  rose,  mouth,  and 
possibly  the  respiratory  tract  should  be 
considered  as  potential  pathways  for  entry  of 
virus.  Needles,  sharp  instruments,  broken 
glass,  and  other  sharp  objects  must  be 
carefully  handled  and  properly  discarded. 
(Ex.  6-312). 

Accordingly,  this  standard  requires  that 
broken  glassware  which  may  be 
potentially  contaminated  shall  not  be 
cleaned  up  with  the  hands.  Since  gloves 
do  not  provide  adequate  protection 
against  cuts,  OSHA  proposes  to  require 
that  all  ciean-ups  be  accomphshed  using 
mechanical  means.  Various  mechanical 
means  can  be  used.  For  example,  the 
Red  Cross  states  that  clean-up  may  be 
performed  with  a  brush  and  dustpan  or 
a  vacuum  cleaner  (Ex.  11-280).  Pieces  in 
difficult  to  reach  places,  such  as  sinks, 
can  be  removed  by  using  tongs  for  large 
pieces  and  cotton  swabs  or  forceps  for 
chips  and  slivers. 

Several  sources  made  a  number  of 
reconunendations  concerning  the 
handling  of  specimens  (Exs.  6-75,  6-153, 
11-71, 11-159.  ll-233(d)).  After 
reviewing  these  recommendations  in 
conjunction  with  the  current  OSHA 
regulations  on  labelling,  this  proposed 
standard  requires  that  specimens  of 
blood  or  other  potentially  infectious 
materials  shall  be  placed  in  a  closable. 
labeled  or  color-coded,  leakproof 
container  prior  to  being  stored  or 
transported.  If  outside  contaotinatioB  of 
the  container  is  likely  a  second  closable, 
labeled  or  color-coded,  leakproof 
container  shall  be  placed  over  the 
outside  of  the  first  and  closed  to  prevent 
leakage  during  handling,  storage,  and 
transport.  If  puncture  of  the  primary 
container  is  likely,  it  shall  be  placed 
within  a  leakproof  puncture-resistant 
secondary  container.  These 
requirements  serve  to  warn  the 
employee  of  the  potential  hazard  and 
minimize  unintentional  worker  exposure 
.:nd  migration  of  contaminants. 

Reusable  equipment,  such  as 
glassware  and  hand  instruments,  which 
may  be  contaminated  are  required  to  be 
decontaminated  prior  to  washing  and/or 
reprocessing.  By  ridding  such  items  of 
contamination  before  they  enter  the 
overall  cycle  of  washing  and 
reprocessing,  the  number  of  employees 
who  must  handle  potentially 
contaminated  items  can  be  limited  to 
those  performing  the  decontamination 
procedures. 

The  Agency  has  defined  infectious 
waste  to  be  blood  and  blood  products, 
ptithcriogical  wastes,  microbiological 


wastes,  and  contaminated  sharps.  This 
is  identical  to  CDC's  definition  as  stated 
in  Recommendations  for  Prevention  of 
HIV  Transmission  in  Health-Care 
Settings  (Ex.  6-153).  Included  under  this 
definition  are  the  wastes  of  "other 
potentially  infectious  materials"  as 
defined  in  paragraph  (b)  of  this  section. 
The  standard  requires  that  all  such 
wastes  deshned  for  disposal  shall  be 
placed  in  closable.  labeled  or  color- 
coded,  leakproof  containers  or  bags.  If 
outside  contamination  of  the  container 
or  bag  is  likely  to  occur  then  a  second 
leakproof  container  or  bag  which  is 
closable  and  labeled  or  color-coded 
shall  be  placed  over  the  outside  of  the 
first  and  closed  to  prevent  leakage 
duiing  handling,  storage.' and  transport. 
This  requirement  is  supported  by 
several  sources  (Exs.  4-25,  6-35. 11-71. 
11-159, 11-283). 

A  leakproof  container  or  bag  is 
required  to  prevent  leakage  of  the 
contents  into  the  work  area  while 
closability  is  necessary  to  ensure  that 
the  waste  is  contained  in  the  event  of 
the  container  or  bag  becoming  tipped  or 
upended.  If  outside  contamination  is 
anticipated,  as  would  occur  if 
potentially  infectious  materials  were 
spilled  on  the  exterior  of  the  bag  as  it  is 
being  filled,  then  a  second  bag  placed 
over  the  first  will  contain  the 
contamination.  This  prevents  an 
employee's  handling  the  contaminated 
exterior  and  limits  spread  of 
contamination  throughout  the  work  area 
as  the  bag  is  handled,  stored,  and 
transported.  The  outride  bag  must  also 
be  labeled  or  color-coded  to  assure  that 
a  warning  of  biohazardous  contents  is 
readily  observable  to  employees. 

The  National  SoUd  Wastes 
Management  Association  sums  up  the 
logic  for  proper  containment  of  sharps 
and  infectious  waste  in  their  statement: 

*  *  '  the  essential  elements  to  control  the 
risk  posed  by  this  waste  stream  are  to  create 
a  physical  barrier  around  the  waste  until  it 
has  been  treated.  This  includes  double- 
bagging  for  "soft"  wastes  and  containment  in 
rigid  containers  for  "sharps"  (Ex.  11-60). 

It  should  be  remembered  that 
anything  which  compromises  the 
physical  barrier,  such  as  torn  bags 
resulting  from  rough  handling  or 
compaction  or  punctures  caused  by 
pointed  or  sharp  objects  being  placed  in 
plastic  waste  bags,  also  compromises 
the  benefit  which  would  be  gained  by 
proper  infectious  waste  handling  and 
increases  the  chance  of  employee 
exposure  and  work  area  contamination. 

The  CDC  recommends  that  facilities 
which  produce  the  aformentioned 
wastes,  such  as  hospitals,  blood  banks, 
and  clinical  or  research  laboratories. 


develop  an  infectious  waste 
management  plan  which  includes 
identification,  collection,  proper 
handling,  transport,  infectious  waste 
pre-treatmenL  and  disposal  of  the 
treated  infectious  waste  (Ex.  6-395). 
While  the  proposed  standard  puts  forth 
minimum  requirements  for  containing 
potentially  infectious  waste  to  project 
employees  against  exposure,  it  is  not  the 
intent  of  the  proposal  to  set  rigid 
regulations  regarding  infectious  waste 
handling  and  disposal  OSHA  is  aware 
that  additional  requirements  may  apply 
to  this  waste  under  the  jurisdiction  of 
other  governing  bodies.  Therefore,  the 
standard  requires  that  disposal  of  all 
infectious  waste  shall  be  in  accordance 
with  applicable  Federal,  state,  and  local 
regulations  (Exs.  4-25. 11-71. 11-187. 11- 
283). 

Needles  and  sharps  have  been 
documented  as  a  prime  mechanical 
agent  of  employee  innoculation  with 
both  HIV  and  HBV.  Therefore,  their 
handling  and  disposal  warrants  special 
attention.  Needles  and  sharps  are 
capable  of  transferring  infectious 
bloodborne  pathogens  directly  into  the 
bloodstream  through  accidental  injuries 
such  as  needlesticks  or  scratches.  The 
AHA  states  in  their  recommendations 
Management  ofHTL  V-III/LA  V 
Infection  in  the  Hospital: 

As  with  other  bloodtwrae  diseases,  the 
potential  for  transmission  is  greatest  when 
needles  and  ot.her  sharp  Instruments  are  used 
in  patient  care.  Therefore,  needles  and 
syringes  should  l>e  disposed  of  in  rigid, 
puncture-resistant  containers  (Ex.  6-75). 

Several  CDC  documents  also  address 
disposal  of  sharps  and  needles  (Ex.  6-27. 
6-153.  6-312)  including  The  Centers  for 
Disease  Control's  Recommendations  oa 
Infective  Waste  which  says: 

Disposable  syriogea  with  needles,  scalpel 
blades,  and  other  sharp  items  capable  uf 
causing  injury  should  tie  pl.iced  intact  into 
puncture-resistant  containers  located  as  close 
as  is  pracUcal  to  the  area  in  which  they  were 
used.  If  predispusal  autoclnving  is  performed, 
the  container  should  maintain  its 
impermeability  after  autoclaving  in  order  to 
avoid  subsequent  physical  injuries  (Ex.  6- 
395). 

In  addition,  the  American  Federation  of 
State,  County,  and  Municipal  Employees 
(AFSCME)  commented; 

Currently,  one  of  the  most  iinporta.it  work 
prdctices  for  pre\  anting  needlesticks  is  the 
disposal  of  uncapped  unbroken  needles  and 
other  sharps  into  puncture  resistant  needle 
boxes.  In  order  to  facilitate  adherence  to  this 
practice,  adequate  numbers  of  needle  boxes 
must  be  supplied  in  convenient  locations.  .MI 
patient  rooms  and  other  patient  care  aie^is 
where  needles  or  other  sharps  are  used 
should  be  supplied  with  needle  boxt>s.  in 
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Institutions  where  security  Is  a  consideration, 
such  as  prisons  or  mental  health  facilities, 
needle  boxes  may  have  to  be  kept  on  a  cart 
and  accompany  the  person  giving  injections 
(Ex.  11-157). 

AFSCME.  in  continuing  their 
comment,  raited  an  important  point: 

Based  on  our  experience  From  visits  to 
facilities  and  information  we  receive  from 
members  it  is  apparent  that  needle  boxes  are 
often  not  within  easy  reach.  There  ^ay  only 
be  one  box  on  a  wanl  or  floor,  if  that,  which 
is  usually  located  it  the  nurses  station.  The 
distance  between  where  the  needle  is  used 
and  should  b*  disposed  can  be  very 
substantial  and  make  proper  disposal  very 
inconvenient.  (Ex.  11-1S7) 

Disposal  boxes  must  be  easily 
accessible  to  personnel.  When  sharps 
disposal  is  perceived  as  inconvenient, 
then  chances  are  increased  that  needles 
and  sharps  will  be  left  in  bed  linens,  on 
night  stands,  or  thrown  into  waste 
baskets,  making  them  potential  hazards 
for  other  staff  such  as  laundry  workers 
and  housekeepers.  In  addition,  the 
possibility  of  an  accidental  needlestick 
is  greater  if  an  employee  must  carry  an 
uncapped  needle  or  sharp  to  a  remote 
location  for  disposal.  Therefore, 
paragraph  (d)(4)(iii)(B)(l)  requires  the 
disposal  containers  to  be  located  as 
close  as  possible  to  the  point  of  use  to 
encourage  proper  disposal  and  minimize 
the  distance  that  uncovered  sharps  must 
be  transported. 

Of  equal  concern  when  utilizing 
sharps  disposal  containers  is  that  they 
be  replaced  routinely  and  not  allowed  to 
overfill.  The  reason  for  this  is  twofold. 
First,  a  full  container  necessitates 
disposal  of  the  sharp  in  some  manner 
other  than  in  the  proper  container,  again 
leading  to  sharps  being  placed  on  night 
stands,  thrown  into  waste  baskets,  and 
so  forth.  Second,  the  employee  may  be 
tempted  to  get  "Just  one  more"  sharp 
into  the  container  by  forcing  it  in  by 
hand.  In  doing  so.  the  potential  for  an 
accidental  needlestick  increases, 
particularly  if  some  of  the  disposed 
needles  or  sharps  are  pointed  toward 
the  mouth  of  the  container.  Therefore, 
replacement  of  the  containers  before 
overriUing  occurs  reduces  the  chance  for 
accidental  needlestick  by  promoting 
proper  sharps  handling  and  disposal. 

Several  stipulations  in  the  proposed 
standard  deal  directly  with  the  design  of 
the  disposal  containers.  Paragraph 
(d)(4)(iii)(B)  requires  them  to  be 
puncture-resistant  to  prevent  the  points 
of  needles  or  other  sharps  from 
puncturing  the  container  and  protruding 
through  the  side  of  the  container  where 
they  can  present  a  hazard  to 
unsuspecting  staff  (e.g.  nurses, 
technicians,  housekeepers).  The 
containers  must  also  be  closable  as 


further  required  by  paragraph 
(d)(4](iii](B]  in  order  to  assure  that 
contaminated  sharps  remain  inside  the 
disposal  unit  while  it  is  being 
transported  and  handled  prior  to 
terminal  disposal.  In  addition,  the 
containers  must  be  leakproof  on  the 
sides  and  bottom.  This  requirement  is 
aimed  at  preventing  residual  liquids 
draining  from  the  syringes  and  pooling 
in  the  container  from  leaking  out  onto 
countertops.  floors,  cart  tops,  and  so 
forth,  thereby  spreading  contamination. 
It  also  prevents  employee  hand  contact 
with  liquids  which  could  otherwise  leak 
through  and  contaminate  the  outside  of 
the  container.  The  design  of  the  tops  of  a 
number  of  sharps  disposal  containers 
will  permit  leakage  if  the  container  is 
tipped  on  its  side  or  turned  upside 
down.  This  is  acceptable  if  the  container 
meets  all  other  requirements  (puncttve- 
resistance,  closability.  etc.)  and  will  not 
be  tipped  or  turned  ever  in  normal  use. 
If  leakage  is  a  possibility  during 
disposal  of  these  containers  (i.e. 
handling,  storage,  transport)  they  shall 
be  disposed  of  as  outlined  in  paragraph 
(d)(4)(iii)(A].  A  proper  closing  will 
ensure  that  if  the  container  should 
become  tipped  or  overturned  employees 
will  not  be  exposed  to  needles  or  other 
sharps  which  may  otherwise  spill  out. 
Also,  the  containers  must  be  labeled  or 
color-coded  as  described  in  paragraph 
(g)(l)(>>)  of  this  proposed  standard.  This 
requirement  essentially  serves  two 
purposes:  (1)  it  allows  the  containers  to 
be  easily  identified  by  employees  having 
needles/sharps  to  dispose  of  by  clearly 
distinguishing  the  containers  from  others 
in  the  area,  and  (2)  it  gains  the  attention 
of  other  staff,  such  as  housekeepers,  by 
virtue  of  the  readily  recognizable  label 
or  color  thereby  warning  them  of  the 
potential  hazard  and  signaling  that 
special  handling  precautions  may  be 
necessitated. 

A  number  of  commenters  and  sources 
made  recommendations  on  disposal  of 
needles  and  sharps  which  closely  follow 
(or  support)  OSHA's  proposed 
regulations  (Exs.  4-25,  6-35.  6-75,  6-153. 
6-316.  6-338. 10, 11-43. 11-71. 11-111. 11- 
157, 11-159,  ll-233(d).  ll-28a  11-283).  In 
summary,  the  proposed  standard 
requires  that  sharps  (e.g.,  needles, 
syringes,  capillary  tubes,  scapels)  shall 
be  disposed  of  in  closable.  leakproof,  ' 
puncture-resistant,  labeled  or  color- 
coded,  disposable  containers 
immediately  after  use.  These  containers 
shall  be  easily  accessible  to  personnel: 
located  in  the  immediate  area  of  use 
such  as  the  emergency  room,  surgery, 
patient  floors,  and  other  settings  where 
blood  is  drawn  and  needles  used:  and 
shall  be  replaced  routinely  and  not 
allowed  to  overfill. 


Employees  responsible  for  laundering 
items  that  are  either  contaminated  with 
blood  or  other  potentially  infectious 
materials  or  which  may  contain  needles 
or  other  sharps  must  be  protected  from 
potential  exposure.  Proper  protection  of 
these  employees  depends  upon,  at  a 
minimum,  using  safe  work  practices 
when  handling  these  materials  and  the 
appropriate  containers  and  personal 
protective  equipment.  Based  on 
comments  and  collected  information  the 
standard  delineates  several  basic 
provisions  for  handling  contaminated 
laundry  (Exs.  4-25,  6-75,  6-153.  6-312. 
11-159.  ll-233(d).  11-259. 11-280). 

Laundry  from  workplaces  with 
employees  covered  under  paragraph  (a) 
of  this  section  that  is  contaminated  with 
blood  or  other  potentially  infectious 
materials  or  may  contain  contaminated 
sharps  shall  be  treated  as  if  it  were 
contaminated  and  shall  be  handled  as 
little  as  possible  with  a  minimum  at 
agitation.  Minimizing  handling  and 
agitation  of  this  laundry  will  not  only 
reduce  contact-acquired  contamination 
of  the  employee  and  the  work  area  but 
will  also  decrease  mechanical  injuries 
such  as  needlesticks,  cuts  and  scratches 
from  sharps  accidentally  left  in  linens. 

Paragraph  (d)(4)(iv)(A)(l]  of  the 
proposed  standard  requires  that  all 
contaminated  laundry  shall  be  bagged  at 
the  location  where  it  was  used  and  shall 
not  be  sorted  or  rinsed  in  patient-care 
areas.  Contaminated  laundry  is  required 
by  paragraph  (d](4)(iv)(A)(2)  to  be 
placed  and  transported  in  bags  that  are 
labeled  or  color-coded  as  described  in 
paragraph  (g)(l](ii)  in  order  to  indicate 
contents  which  are  contaminated. 
Whenever  this  laundry  is  wet  and 
presents  the  potential  for  soak-throu^'h 
of  or  leakage  from  the  bag.  it  shall  be 
placed  and  transported  in  leakproof 
bags  (Exs.  4-25,  6-153,  6-75). 

By  requiring  bagging  of  laundry  at  it^ 
location  of  use  and  prohibiting  sorting 
and  rinsing  in  patient-care  areas,  the 
amount  of  manual  handling  of  laundry 
by  staff,  other  than  laundry  personnel,  is 
limited  to  only  that  which  is  necessary 
for  removal  and  bagging.  Contamination 
of  additional  surfaces  such  as  sinks  and 
floors  is  also  reduced  in  comparison  to 
that  which  may  occur  if  sorting  and 
rinsing  were  permitted  in  areas  other 
than  the  laundry. 

The  intent  of  labeling  or  color-coding 
the  bags  is  to  inform  employees  who 
may  handle  the  bags  of  their 
contaminated  contents  and  that  special 
handling  procedures  may  be  in  order. 
This  labeling/color-coding  system  is 
supported  by  the  AHA  in  their 
recommendations  Management  of  HIV- 


III /LA  V  Infection  in  the  Hospital  which 
states: 

Soiled  linens  and  other  laundry  should  be 
bagged,  appropriately  labeled  or  color-coded, 
and  processed  according  to  the  hospital's 
existing  policy  regarding  linens  from  patients 
on  isolation  precautions  (Ex.  6-75). 

In  some  circumstances,  launifry  may 
contain  eaougb  blood  or  potentially 
infectious  materials  that  soak-throttgh  of 
or  leakage  from  the  bag  could  occur. 
This  situation  dictates  use  of  a  leakproof 
laundry  bag.  Bags  which  prevent 
leakage  minimize  not  only 
environmental  migration  of 
contaminants  but  also  reduce  employee 
exposure  which  would  occur  during 
handling  of  wet  or  leaking  bags. 

In  paragraph  (d)(4)(iv)(B)  OSHA 
proposes  to  require  that  the  employers 
assure  that  laundry  workers  wear 
protective  gloves  and  other  appropriate 
personal  protective  equipment  to 
prevent  occupational  exposure  during 
handling  or  sorting  (Exs.  4-25.  ll-18(c)). 
The  loint  Commission  on  Accreditation 
of  Hospitals,  in  their  1966  monograph 
Managing  Hazardous  Wastes  and 
Materials,  reported: 

Other  hazards  found  in  soiled  sorting  could 
include  drugs,  drug-contaminated  materials, 
and  contanunalian  from  "undia^ioeed** 
infectious  soiling  (e.g..  blood  from  the  broken 
arm  of  a  patient  in  physicat  therapy  who  lias 
as  yet  undiagnosed  infectious  hepatiUs  B). 
(Ex.  ll-18(c)) 

Gloves  will  not  protect  against 
needlesticks.  however,  they  will  reduce 
contact  exposure  to  blood  or  other 
potentially  infectious  materials  that  are 
found  in  contaminated  laundry. 
Therefore,  glove  usage  to  prevent  skin 
contact  with  contaminated  laundry  is? 
warranted  until  the  laundry  is  properly 
cleaned.  At  the  present  lime,  OSHA  is 
assuming  that  normal  laundering 
procedures  successfully  disinfect 
contaminated  hnen.  Is  this  assumption 
correct?  Should  specific  laundering 
procedures  be  stated  and  required?  If  so. 
what  are  these  procedures? 

In  addition,  other  appropriate 
personal  protective  equipment  such  as 
fluid-proof  aprons,  gowns,  and 
protective  eyewear  may  be  necessary. 
For  example,  if  an  employee  must 
handle  laundry  which  is  wet  with 
contaminated  fluids  and  the  likelihood 
for  arm  and  body  exposure  exists,  then 
a  fluid-proof  gown,  fluid-proof  apron 
and  sleeve  covers,  or  similar  protective 
clothing  would  be  necessary.  If  the 
potential  for  spattering  to  the  eyes  was 
present  then  protective  eyewear  would 
also  be  required. 

Paragraph  (e).  HIV  and  HBV  Research 
Laboratories  and  Production  Facilities. 
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This  paragraph  addresses  additional 
requirements  that  must  be  met  by 
research  laboratories  and  production 
facilities  engaged  in  the  culture, 
productioa  concentration,  and 
manipulation  of  HIV  and  HBV.  The  risks 
associated  with  direct  and  routine  work 
with  pathogens  have  long  been 
recognized  : 

Microbiology  laboratories  are  special,  of.en 
unique,  work  environments  that  may  pose 
special  infectious  disease  risks  to  persons  in 
or  near  them.  Personnel  have  contracted 
inft>ctions  in  the  laboratory  throughout  the 
history  of  microbiology  (Ex.  6-338}. 

HIV  and  HBV  research  laboratories  and 
production  facilities  are  no  exceprtion. 
and  the  risks  associated  with  work  in 
such  facilities  warrant  additional 
protective  measures. 

Prior  to  1984,  no  sin^e  code  of 
practice,  standards,  guidelines  or  other 
publication  providing  detailed 
descriptions  of  techniques  or  equipment 
for  laboratory  activities  involving 
pathogens  was  available.  In  that  year, 
the  Centers  for  EKsease  Control  (CDC) 
and  the  National  Institutes  of  Health 
(NIH)  published  guidelines  entitled 
"Biosafety  in  Microbiological  and 
Biomedical  Laboratories"  (Ex.  6-338). 
These  biosafety  guidelines  were  based 
on  combinations  of  standard  and  special 
practices,  equipment,  and  facilities 
recommended  for  use  when  working 
with  various  infectious  agents  in 
laboratory  settings. 

The  basic  format  for  the  biosafety 
guidelines  categorizes  infecdoua  agents 
and  laboratory  activities  into  four 
classes  or  levels  denoted  as  biosafety 
levels  1  through  4.  These  biosafety 
levels  (BSL)  are  comprised  of 
combinations  of  laboratory  practices 
and  techniques,  safety  equipment,  and 
laboratory  facilities  appropriate  for  the 
operations  performed  and  the  hazard 
posed.  The  Guidelines  indicate  the  BSL 
to  be  used  when  working  with  various 
infectious  agents  and  infected  animals. 
Recommended  BSL  for  working  with 
HIV  were  not  included  in  the  orginal 
biosafety  guidelines. 

In  1988,  CDC  issued  an  "Agent 
Summary  Statement  for  Human 
ImmunodeBciency  Virus"  (Ex.  6-312) 
which  outlined  biosafety  levels  for 
various  activities  involving  HI\'. 
Activities  performed  in  clinical 
laboratories  were  categorized  at  BSL  2 
which  covers  standards  and  practices 
for  handling  all  clinical  specimens.  For 
HIV  research  laboratories  and 
production  facilities.  Agent  Sommary 
statement  states: 

Activities  such  as  producing  resi^arch-- 
laboratory-scale  amounts  of  HIV. 
munipulating  coacentrated  virus 


preparations,  and  condacting  proc«d tires  that 
may  produce  aerosols  or  droplets  should  be 
performed  in  a  BSL  2  facility  with  the 
additional  practices  and  containment 
equipment  recommended  for  BSL  3. 

Activities  involving  industrial-scdle.  Urge- 
volume  production  or  high  concentration  and 
manipulation  of  concentrated  HJV  sh«ju3d  be 
conducted  in  a  BSL  3  facility  using  BSL  3 
practices  and  equipment  (Ex.  6-312). 

These  recommendations  with  some 
modifications  were  adopted  by  OSHA 
to  cover  HIV/HBV  research  laboratories 
and  production  facilities.  Accordingly, 
the  Guideline's  BSL  3  text  for  standard 
microbiological  practices,  special 
practices,  and  containment  equipment 
was  converted  to  regulatory  language 
and  comprises  paragraph  (e)(2)  of  the 
standard.  Requirements  for  the  facilities 
for  research  laboratories  (paragraph 
(e)(3))  were  derived  from  the  text  for 
BSL  2.  while  those  for  production 
facilities  (paragraph  (e)(4)|  were  derived 
from  the  text  for  BSL  3. 

While  general  training  requirements 
for  employees  working  with  pathogens 
are  given  in  paragraph  (g).  OSHA  feels 
that  additional  speciahzed  training 
should  be  provided  for  employees  of  the 
research  laboratories  and  production 
facilities  covered  by  paragraph  (e).  HIV 
infection  of  a  worker  in  an  HIV 
production  facility  as  a  result  of 
"undetected  skin  contact  with  virus 
culture  supernatant**  was  attributed  to 
inexperience  coupled  with  "oiv-the-job 
training  in  a  setting  in  which  episodes  of 
contamination  may  have  occurred 
frequently"  (Ex.  6-312).  Therefore,  the 
training  recommendations  of  die  NIH 
conunittee  convened  to  investigate  the 
incident  were  incorporated  into 
paragraph  (g)(2)(v)  of  this  standard  as 
special  training  requirements. 

OSHA  recognizes  the  valuable 
contribution  that  is  being  made  by 
research  laboratories  that  are  studying 
the  human  im-Tiunodeficiency  virus  and 
the  hepatitis  B  virus.  The  Agency  also 
understands  the  need  to  produce 
extremely  high  concentrations  of  these 
viruses  to  prepare  reagents  and  other 
products  needed  for  research,  diagnosis 
and.  if  an  HIV  vaccine  is  developed, 
prevention.  The  Agency  has  no  desire  to 
impede  these  efforts.  However,  there  is 
clearly  documented  risk  to  individuals 
working  with  blood  containing  HIV  and 
HBV.  When  the  concentration  of  these 
viruses  is  increased  as  the  result  of 
growing  virus  in  cell  culture  or  artiScal 
concentrate  on,  then  the  risk  to 
employees  increases. 

The  two  cases  of  HIV  infection  that 
occurred  in  HTV  production  facilities  are 
discussed  in  the  Health  Effects  section 
of  this  preamble.  The  requirements  in 
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paragraph  (e)  are  derived  primarily  from 
the  CDC/NIH  recommendations  found 
in  "Biosafety  in  Microbiological  and 
Biomedical  Laboratories"  (Ex.  6-338). 
Only  those  provisions  that  relate  to  the 
health  and  safety  of  the  employee  are 
required  by  the  standard.  Since  the 
employer  is  responsible  for  following  the 
entire  standard,  requirements  stated 
elsewhere  in  the  standard  (e.g.  the 
prohibition  of  mouth  pipetting)  are  not 
repeated.  The  special  training 
requirements  in  paragraph  (g)(2)(v)  are 
based  on  the  conclusions  and 
recommendations  of  an  expert  team 
convened  by  the  Director  of  the 
National  Institutes  of  Health. 

This  section  applies  to  two  types  of 
facilities  that  we  have  designated 
"research  laboratories"  and  "production 
facilities."  For  the  purpose  of  this 
standard,  "research  laboratories"  means 
a  facility  in  which  HIV  or  HBV  is  being 
gro«vn  in  cell,  tissue  or  organ  culture  in 
the  laboratory  or  manipulation. 
Although  attempts  to  grow  HBV  in  this 
manner  have  not  been  successful  in  the 
past  researchers  are  attempting  to 
culture  HBV  and  the  in  vitro  culture  of 
HBV  may  soon  be  possible.  This 
proposed  standard  does  not  require 
research  laboratories  such  as 
laboratories  using  unconcentrated  blood 
or  blood  components  as  the  source  of 
mv  or  HBV  to  follow  these  additional 
requirements.  However,  they  must 
follow  the  other  provisions  of  the 
standard  and  avoid  the  production  of 
aerosols. 

For  purposes  of  the  standard,  facilities 
that  are  engaged  in  the  concentration  of 
large  quantities  and/or  high 
concentrations  of  HBV  or  HIV  are  called 
"production  facilities".  These  facilities 
reduce  many  liters  of  plasma  or  culture 
fluid  into  a  concentrate  of  a  few 
milliliters.  These  concentrated 
preparations  are  used  for  a  number  of 
purposes  including  as  testing  reagents 
and.  in  the  past  for  HBV  and  perhaps  in 
the  future  for  HIV,  for  vaccines.  In  many 
cases,  the  production  of  concentrated 
virus  is  a  byproduct  of  the  process  and 
not  the  goal,  for  example,  in  the 
production  of  HbsAg. 

Paragraph  (e](2)(i)  describes  standard 
microbiological  practices,  most  of  which 
are  found  in  other  provisions  of  the 
standard.  The  single  requirement  listed 
here,  the  decontamination  of  infectious 
liquid  or  solid  waste,  is  to  prevent  the 
accidental  exposure  of  other  employees 
to  the  concentrated  virus. 

Paragraph  (e)(2)(ii)  describes  special 
practices  to  be  followed  and  paragraph 
(e){2)(ii)  (A).(C)  and  (D)  serve  to  further 
limit  access  to  the  laboratory  and  would 
warn  of  the  hazards  associated  with 
bloodbome  pathogens.  These 


paragraphs  ensure  that  unauthorized 
individuals  are  not  placed  at  risk,  and 
that  they  do  not  distract  or  otherwise 
interfere  with  the  activity  of  the 
authorized  employees.  This  wori(s  in 
concert  with  the  requirement  for  signs  in 
paragraph  (g).  This  ensures  that  only 
those  individuals  who  meet  special 
requirements,  such  as  training,  clothing 
and/or  immunization,  would  enter  the 
area.  The  requirement  proposed  in 
paragraph  (e)(2)(ii)(B)  that  contaminated 
material  removed  from  the  woric  area  be 
placed  in  a  durable,  leakproof  container 
that  is  closed  before  being  removed 
from  the  woric  area  is  to  assure  there  are 
no  accidental  spills  or  other 
contamination  that  may  place  other 
employees  at  risk. 

The  requirement  in  paragraph 
(e)(2)(ii)(E)  Uiat  all  activities  involving 
infectious  materials  be  conducted  in  a 
biological  safety  cabinet  or  equivalent 
containment  is  to  ensure  that  material 
containing  virus  will  be  contained  and 
away  from  the  worker's  mucous 
membranes,  unprotected  skin,  and 
breathing  zone  (in  the  case  of  aerosols). 

Paragraphs  (e)(2)(ii)  (F)  and  (G) 
specify  personal  protective  clothing  to 
be  worn  to  prevent  contact  of  the 
infectious  materials  with  the  employee's 
skin. 

The  requirements  for  decontamination 
of  wastes  [paragraph  (e)(2)(ii)(H)]  and 
the  use  of  HEPA  filters  and  traps  on 
vacuum  lines,  paragraph  (e)(2)(ii)(I).  are 
to  prevent  the  spread  of  contamination 
to  other  work  areas. 

Since  needlestick  injury  is  one  of  the 
most  efHcient  methods  of  accidental 
infection,  paragraph  (e)(2)(ii)(J)  requires 
that  the  use  needles  and  other  sharp 
objects  be  kept  to  a  minimum,  handled 
carefully  and  disposed  of  in  containers 
that  prevent  accidental  injury. 

Exposure  incidents  must  be  reported 
(paragraph  (e)(2)(ii)(K))  so  tiiat  post 
exposure  follow-up  required  by 
paragraph  (f)(3)  can  be  initiated. 

The  requirement  for  a  biosafety 
manual,  paragraph  (e)(2)(ii)(L).  ensures 
that  any  necessary  additional 
procedures  are  developed  to  address 
situations  that  are  unique  to  a  particular 
facility  and  to  provide  appropriate 
protection  to  potentially  exposed 
employees. 

Paragraph  (e)(2)(iii)  specifies  that 
specific  containment  equipment 
(engineering  controls)  are  required  to 
minimize  or  eliminate  exposure  to  the 
viruses.  Biological  safety  cabinets  must 
be  certified  to  ensure  that  they  will 
provide  the  proper  protection. 

Paragraph  (e)(3)  contains 
requirements  specific  for  HIV  and  HBV 
research  facilities.  This  paragraph 
requires  a  sink  for  hand  washing  and  an 


autoclave.  Handwashing  reduces  both 
the  likelihood  of  infection  and  the 
contaminantion  of  environmental 
surfaces,  and  the  availability  of  a 
handwashing  sink  near  the  work  area  is 
essential.  The  availability  of  an 
autoclave  is  required  for  inactivating  or 
destroying  HIV  or  HBV  in  or  on  a 
variety  of  media,  including  culture 
fluids,  plastic  ware,  and  equipment. 

The  specific  requirements  for  HFV  and 
HBV  production  facilities  are  found  in 
paragraph  (e)(4).  Paragraph  (e)(4)(i) 
would  require  that  in  production 
facilities  work  areas  be  separated  from 
other  areas  by  two  sets  of  doors.  This 
reduces  the  likelihood  of  accidental 
entry  into  the  work  area  and  means  that 
entry  into  the  area  is  a  deliberate  action. 
This  further  reduces  the  likelihood  that 
unfrained  individuals  will  enter  the 
work  area  as  does  the  requirement  that 
the  doors  be  self-closing  [paragraph 
(e)(4)(iv)]. 

The  requirement  for  easy  cleaning  and 
decontamination  of  the  woric  area 
[paragraph  (e)(4)(ii)]  is  necessary 
because  of  the  high  concentration  of  the 
virus  that  may  be  present  and  the  need 
to  decontaminate  the  work  area  to 
reduce  the  possibility  of  infection. 

The  requirement  for  a  handwashing 
sink  [paragraph  (e)(4)(iii)]  is  to  allow  for 
handwashing  prior  to  exiting  the  work 
area  and  to  keep  environmental 
contamination  to  a  minimum  by 
requiring  that  the  sink  be  foot  elbow 
and  automatically  operated. 

The  requirement  for  an  autoclave  in  or 
very  near  the  work  area  [paragraph 
(e)(4)(iv)]  is  necessitated  because  of  the 
very  high  concentration  of  virus  in  these 
facilities.  Transporting  contaminated 
fluids,  plastic  ware  and  other  equipment 
would  result  in  a  high  potential  for 
accidental  exposure  to  other  employees. 

The  requirement  that  production 
facihties  have  a  directional  airflow  into 
the  work  area  [paragraph  (e)(4)(vi)]  is  to 
ensure  air  is  drawn  into  the  work  area 
in  order  to  maintain  the  containment  of 
the  facility. 

Paragraph  (e)(5)  alerts  the  em|iloyees 
to  the  special,  additional  training 
requirements  found  in  paragraph 
(8)(3)(v)  for  employees  in  research 
laboratories  and  production  facilities. 

OSHA  seeks  comments  on  its 
designations  "research  laboratory"  and 
"production  facility."  Should  there  be 
additional  requirements  or  should  any  of 
the  proposed  requirements  be  modified? 
Could  alternative  provisions  provide 
equivalent  protection? 


Paragraph  (f)  HBV  Vaccination  and 
Post  Exposure  Follow-up 

The  provisions  in  this  paragraph  of 
the  proposed  standard  are  designed  to 
protect  employees  from  infection  caused 
by  bloodbome  pathogens  by  requiring 
the  employer  to  (1)  make  the  HBV 
vaccination  available  to  employees  to 
prevent  HBV  infection  and  subsequent 
illness  and  death  and  (2)  ensure  that  the 
employee  receives  appropriate  medical 
follow-up  after  an  exposure  incident. 
Eariy  intervention,  including  testing, 
counseling  and  appropriate  prophylaxis 
can  reduce  the  risk  of  infection,  in  the 
case  of  HBV.  and  prevent  further 
transmission  if  an  infection  should 
occur. 

The  proposed  standard  calls  for  a 
hepatitis  B  vaccination  and  post- 
exposure follow-up  program  to  be  made 
available  to  all  employees  who  are 
covered  by  paragraph  (a)  of  this  section. 
Since  a  single  exposure  may  result  in  an 
infection,  the  Agency  believes  its 
coverage  is  reasonably  related  to 
achieving  benefits  to  the  health  of  these 
employees  as  well  as  being 
technologically  and  economically 
feasible. 

The  proposed  standard  requires  all 
medical  evaluations  and  procedures  to 
be  performed  by  or  under  the 
supervision  of  a  licensed  physician. 
Although  a  licensed  physician  must 
supervise  and  interpret  a  medical 
evaluaUon(s).  certain  parts  of  the 
evaluation(s)  do  not  necessarily  require 
the  physician's  expertise,  and  these  may 
be  conducted  by  other  suitably  qualified 
health  care  personnel  under  the 
supervision  of  the  physician. 

The  proposed  standard  requires  that 
all  laboratory  tests  be  performed  by  an 
accredited  laboratory.  Accreditation  by 
a  national  accrediting  body  or  its  state 
equivalent  means  that  the  laboratory 
has  participated  in  a  recognized  qualify 
assurance  program.  This  accreditation 
process  is  required  to  ensure  a  measure 
of  quality  control  so  that  employees 
receive  accurate  information  concerning 
their  laboratory  tests  and  fends  to 
assure  long-term  stability  and 
consistency  among  laboratory  test 
procedures  and  interpretations  of 
results. 

The  proposed  standard  requires  ail 
evaluations,  procedures,  vaccinations, 
and  post-exposure  prophylaxis  to  be 
provided  at  a  reasonable  time  and  place, 
and  according  to  standard 
recommendations  for  medical  practice. 
In  order  to  increase  the  likelihood  that 
employees  receive  the  benefits  provided 
by  the  standard,  the  evaluations  must  be 
convenient  to  them  and  the  above 
requirements  ensure  that  they  will  be. 


Moreover,  OSHA  has  included  this 
provision  in  other  standards  (e.g..  EtO, 
49  FR  25798  (1984)  and  Asbestos.  51  FR 
22737  (1986).)  The  requirement  for 
adherence  to  standard 
recommendations  for  medical  practice 
assures  that  employees  are  afforded  the 
benefit  of  receiving  all  procedures 
according  to  currenUy  accepted  medical 
standards. 

The  requirements  for  the  hepatitis  B 
vaccination  and  post  exposure  follow-up 
program  are  sufficiently  detailed  to 
ensure  the  employees  will  receive 
appropriate  protection  from  bloodbome 
pathogens,  while  affonhng  the  treating 
physician  flexibiUty  to  exercise 
professional  judgment  in  the 
management  of  particular  cases.  The 
physician  will  be  able  to  determine 
whether  the  employee  has  any  condition 
that  would  prevent  the  employee  bom 
receiving  the  hepatitis  B  vaccination  and 
will  have  access  to  information  such  as 
the  documentation  required  following  an 
exposure  incident  in  order  to  evaluate, 
counsel  and  provide  appropriate 
prophylaxis  to  employees  who  have 
experienced  an  exposure  incident. 
HBV  Vaccination.  The  proposed 
standard  requires  that  the  vaccine  shall 
be  offered  to  all  employees 
occupationally  exposed  on  average  one 
or  more  times  per  month  unless  it  has 
been  determined  through  antibody 
testing  that  an  employee  is  immune  or 
has  previously  received  the  vaccine.  In 
addition,  the  vaccine  shall  be  provided 
to  any  such  employee  who  initially 
declines  HBV  vaccination  but  later, 
while  still  covered  under  the  standard, 
decides  to  accept  the  HBV  vaccine. 
Should  booster  dose(s)  be  recommended 
at  a  future  date,  they  shall  be  provided. 
An  employee  who  is  exposed  to 
potentially  infectious  materials  such  as 
concentrated  preparations  of  HIV 
concentrate,  that  do  not  contain  HBV 
and  who  has  no  exposure  to  blood  h-is 
no  reason,  on  the  basis  of  employment, 
to  receive  HBV  vaccine.  Therefore,  it  is 
not  required  that  HBV  vaccine  be 
offered  to  these  employees. 

In  the  past  the  CDC  has  published 
hsts  of  occupations  identified  by 
epidemiologic  studies  as  placing 
employees  at  risk  for  hepatitis  B 
infection  and  has  recommended  the 
vaccination  of  these  groups.  If  this 
approach  were  to  be  followed  for 
regulatory  purposes,  some  occupations 
with  routine  exposure  to  blood  may  be 
excluded  because  epidemiologic  studies 
may  not  be  available  to  quantify  the 
risk.  Since  this  standard  seeks  to 
minimize  or  eliminate  exposure  to  blood 
and  other  potentially  infectious 
materials,  the  mechanism  for 
occupational  transmission  of 


bloodbome  pathogens,  OSHA  proposi-s 
to  base  HBV  vaccination  on  frequency 
of  exposure  rather  than  occupation.  This 
allows  greater  flexibility  and  provides 
protection  for  those  individuals  whose 
occupation  may  not  be  included  on  the 
recommended  list  but  may  nonetheless 
have  frequent  occupational  exposure. 
OSHA  is  proposing  that  employers 
offer  the  vaccine  to  those  employees 
who  are  occupationally  exposed  on 
average  one  or  more  times  per  month.  If. 
for  example,  once  a  month  or  twice 
every  other  month,  an  employee  dons 
gloves  to  perform  a  phlebotomy 
procedure,  then  for  the  purpose  of 
paragraph  (f)(2)(i)  the  requisite 
occupational  exposure  has  occurred  and 
the  employee  must  be  offered  the 
vaccine.  Since  the  basis  for  specifying 
the  frequency  of  this  occupational 
exposure  is  lifetime  risk,  an  employee 
who  has  12  occupational  exposures  in  a 
day  or  in  a  week  but  has  no  additional 
exposures  for  several  months  is  eligible 
to  receive  the  vaccine. 

The  requirement  that  the  HBV  vaccine 
be  administered  "according  to  standard 
recommendations  for  medical  practice" 
refers  to  such  considerations  as  dosage, 
route,  site  and  technique  of 
immunization  (Ex.  6-489).  It  does  not 
refer  to  any  recommendation  that 
conflicts  with  OSHA's  proposed 
requirement  that  the  employer  make  the 
HBV  vaccine  available  to  employees 
occupationally  exposed  on  average  one 
or  more  times  per  month. 

Since  OSHA  is  charged  with 
protecting  a  worker  over  his  or  her 
entire  working  lifetime  (45  years),  an 
exposure  frequency  of  once  a  month 
means  that  the  employee  will  have 
potential  exposure  to  the  blood  of  540 
different  individuals  over  a  working 
lifetime.  Although  it  is  not  possible  to 
predict  exactly  how  many  of  these 
exposures  involve  blood  or  body  fluids 
from  HBV  infected  individuals, 
estimates  of  the  prevalence  of  HBV 
carriers  are  available  in  the  literature. 
For  example,  approximately  0.2^0  of  the 
white  population.  1%  of  hospital 
patients,  and  13%  of  immigrants  from 
areas  of  high  endemicity  are  infected 
(HBsAg  positive)  and  capable  of 
transmitting  the  virus  (Ex.  6-390.  6-427. 
6-199).  Using  these  figures,  one  can 
estimate  that  a  hospital  employee  who 
is  exposed  once  a  month  for  45  years 
(540  exposures)  will  be  exposed  to  the 
blood  of  an  HBV  infected  individu.-il 
approximately  5  to  6  times  over  a 
working  lifetime.  The  actual  number  of 
exposures  to  blood  or  other  potentially 
infectious  materials  containing  HBV 
could  be  higher  if  the  contact  population 
consists  of  individuals  from  high  risk 
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groups  or  thase  with  a  higher  HBV 
carrier  rate.  If  these  exposures  are  by 
needlestick,  then  the  probability  of 
infection  would  be  expected  to  range 
from  7%  to  30%  for  each  exposure. 
Exposure  by  other  routes  would  have  a 
lower  probability  of  infection.  For 
additional  estimates  of  lifetime  risk  to 
workers  with  an  average  of  one 
exposure  per  month,  see  Exhibit  6-491. 

It  is  the  goal  of  the  standard  to 
minimize  or  eliminate  significant  risk 
using  engineering  and  work  practice 
controls  and  personal  protective 
equipment.  However,  accidents  occur, 
equipment  may  fail  or  be  defective,  the 
employee  may  have  unsuspected  cuts  or 
may  develop  dermatitis  and  infection 
may  follow  exposure.  Therefore.  OSHA 
believes  that  the  risk  of  infection  is 
sufficient  to  mandate  that  the  employer 
make  the  HBV  vaccine  available  to 
those  employees  whose  exposure  occurs 
an  average  of  once  a  month  or  more. 
Employees  with  fewer  exposures  are 
also  at  some  risk  and  may  not  be 
adequately  protected  from  HBV  by  the 
other  provisions  of  the  standard.  OSHA 
seeks  comment  on  whether  the  group  of 
employees  who  would  receive  the 
vaccine  under  this  proposal  should  be 
expanded  and  upon  what  criteria  should 
the  expansion  be  based? 

The  requirement  that  employers  make 
the  vaccine  available  to  employees  who 
initially  decline  vaccine  but  who  later 
decide  to  accept  the  vaccine,  assures 
that  employees  who  initially  are 
reluctant  to  accept  vaccine  but  who 
later  change  their  minds  as  the  result  of 
information  or  experience  are  accorded 
the  opportunity  to  receive  soch  vaccine. 
The  signing  of  a  waiver  by  the  employee 
does  not  relieve  the  employer  of  the 
requirement  to  provide  the  vaccine  at  a 
later  date  if  the  employee  requests  the 
vaccine.  This  is  consistent  with  O^A's 
goal  of  encouraging  employees  to  be 
vaccinated. 

Since  the  plasma-derived  HBV 
vaccine  has  been  available  in  the  U.S. 
only  since  1962.  with  the  recombinant 
DNA  HBV  vaccine  licensed  in  1986, 
future  follow-up  of  vaccinees  may 
demonstrate  that  HBV  antibody  levels 
fall  to  a  level  at  which  they  are  no 
longer  protective.  At  that  time,  booster 
doses  of  vaccine  may  be  recommended 
to  ensure  protection.  Should  such  doses 
be  recommended,  the  provision  for 
booster  doses  assures  that  employees 
will  continue  to  be  protected. 

HBV  vaccination  has  been  endorsed 
in  an  ANPR  comment  by  NIOSH  (Ex. 
11-187)  and  recommended  by  CDC  (Ex 
6-200).  The  Departments  of  Labor  and 
Health  and  Human  Services  endorsed 
HBV  vaccination  in  the  joint  Advisory 
.\otice  (Ex.  10).  In  addition,  the  ADA  has 


recommended  that  all  dentsd  health  care 
workers  with  possible  exposure  to  blood 
or  direct  patient  contact  obtain  HBV 
vaccination  (Ex.  11-43),  and  AFSCME 
has  recommended  that  HBV  vaccine  be 
offered  (Ex.  11-157).  The  ANA  (Ex.  11- 
86)  and  AACN  (Ex.  11-117)  have 
endorsed  provision  of  HBV  vaccination 
by  the  employer,  and  the  American 
College  of  Obstetricians  and 
Gynecologists  (Ex.  11-156]  has 
recommended  that  health  care  workers 
be  vaccinated  against  HBV. 

The  proposed  standard  requires  that 
HBV  antibody  testing  shall  be  made 
available  to  an  employee  who  desires 
such  testing  prior  to  deciding  whether  to 
receive  HBV  vaccination.  OSHA 
believes  that  it  is  the  right  of  employees 
to  have  such  information  so  that  they 
can  make  a  fully  informed  choice 
regarding  HBV  vaccination.  The 
manufacturer  of  the  vaccine  has  stated 
that  antibody  screening  prior  to  vaccine 
is  not  warranted  (Ex.  11-165).  However, 
the  agency  believes  that  employees  who 
are  already  immune  to  HBV  should  have 
the  opportunity  to  obtain  that 
information  so  that  they  can  choose 
whether  or  not  to  be  vaccinated  based 
on  knowledge  of  their  HBV  immune 
status.  In  addition,  if  adequate  HBV 
antibody  titer  is  demonstrated  in  an 
employee,  there  is  no  reason  for  the 
employer  to  offer  the  HBV  vaccine  to 
that  employee.  In  addition,  in  many 
cases,  the  emploj'er  will  find  it  cost 
effective  to  prescreen  prior  to 
vaccination  (Ex.  6-199). 

OSHA  sedcs  to  gather  additional 
information  related  to  hepatitis  B 
vaccination  during  the  written  comment 
period  and  the  public  hearing.  Since  the 
employee's  ptulicipation  in  tibe  hepatitis 
B  vaccination  program  is  voluntary, 
OSHA  is  particularly  interested  in 
existing  HBV  vaccination  programs  that 
have  achieved  a  high  degree  oif 
voluntary  employee  compliance  The 
Agency  will  attempt  to  identify  those 
elements  that  are  common  to  successful 
programs  and  will  provide  this 
information  to  ail  employers.  In 
addition,  we  are  also  seeking 
information  on  availability,  cost  and  any 
potential  distribution  problems  that  may 
be  associated  with  initiating  the 
vaccination  of  laige  numbers  of 
employees  within  the  150  day  period 
following  the  effective  date  of  the 
standard. 

The  Agency  intends  to  designate 
several  days  of  the  Washington.  DC 
hearing  to  focus  on  the  issues 
surrounding  HBV  vaccination.  We 
encourage  hearing  participants  who  are 
concerned  about  this  matter  or  who 
have  pertinent  information  to  participate 
either  by  requesting  to  testify  on  one  of 


the  designated  days  or  by  submitting  a 
statement  to  be  entered  into  the  record 
on  the  days  set  aside  to  focus  on 
Hepatitis  B  vaccination.  Specific 
information  on  this  matter  can  be  found 
in  Section  X.  Public  Parficipalion. 

Post  Exposure  Evaluation  and  Follow-up 

Following  a  report  of  occupational 
exposure,  medical  evaluation  and 
mcMiitoring  are  to  be  made  available  to 
the  employee.  Such  evaluation  and 
monitoring,  as  well  as  maintaining  the 
required  medical  records,  are  to  be  done 
in  a  manner  which  protects  the 
confidentiality  of  the  employee's 
identity  and  test  results.  OSHA  believes 
that  medical  evaluation  and  monitoring 
following  an  exposure  incident  are 
necessary  to  provide  appropriate 
prophylaxis  to  prevent  HBV  infection,  to 
take  appropriate  precautions  to  prevent 
possibl&perinatal  transmission,  and  to 
ensure  that  such  employees  are  able  to 
take  necessary  precautions  to  ensure 
that  sexual  contacts  are  protected  from 
infection.  Post-exposure  medical 
evaluations  have  been  recommended  bv 
NIOSH  (Ex.  11-187).  NCCLS  (Ex.  11- 
159).  AHA  (Ex.  6-75).  NIH/CDC  (Ex.  6- 
312).  AAOHN  (Ex.11-358),  and  AFSCME 
(Ex.  11-157).  The  ADA  has  stated  that 
CDC  guidelines  should  be  followed  (Ex. 
11-43). 

Determination  of  and  Documentation 
of  exposure  incident.  The  route  of 
exposure,  the  source  patient's  antibody 
status  (if  known),  and  the  circumstances 
under  which  the  exposure  occurred  are 
to  be  documented.  Such  determinations 
enable  the  employer  to  discharge  fuiiher 
responsibilities  in  providing  information 
to  the  physician  by  determining  the 
infection  status  of  the  source  patient.  In 
addition,  through  documentation  of  such 
exposure  the  employer  can  receive 
feedback  regarding  the  most  prevalent 
circumstances  and  routes  of  exposure  of 
employees  so  that  efforts  can  be  focused 
on  decreasing  or  eliminating  the 
circumstances  involved  (e.g..  providing 
protective  equipment  that  is  acceptable 
to  employees  and  that  they  will  more 
likely  use.  increasing  training  efforts 
regarding  certain  procedures  which 
seem  to  be  associated  with  exposure 
incidents).  Such  determination  of  and 
documentation  of  exposure  incidents 
and  circumstances  has  been 
recommended  by  ABRA  (Ex.  11-71)  and 
the  Hospital  Association  of  Greater  Des 
Moines  (Ex.  11-23).  Additionallv, 
NCCLS  (Ex.  11-159)  and  NIH/CDC  (Ex. 
6-312)  have  recommended  that 
institutions  develop  and  maintain  post- 
exposure documentation. 

Testing  of  source  patient.  If  the  source 
patient  of  an  employee's  occupational 


exposure  can  be  determined,  permission 
for  antigen  or  antibody  testing  of  the 
source  patient's  blood  shall  be  obtained, 
if  possible,  and  testing  shall  be 
performed  to  determine  HBV  and  HIV 
infection  status.  In  any  case, 
management  of  the  exposed  employee 
shall  be  according  to  standard 
recommendations  for  medical  practice. 
OSHA  believes  that  testing  of  source 
patient(s)  for  infection  status  provides 
exposed  employees  with  information 
that  will  assist  them  in  their  decisions 
regarding  testing  of  their  own  blood, 
complying  with  other  elements  of  post- 
exposure management,  and  using 
precautions  to  prevent  possible  infection 
in  others.  The  American  Red  Cross  has 
recommended  that  the  employer  make 
an  early  attempt  to  evaluate  the 
infectivity  of  the  implicated  material 
after  an  employee  exposure  (Ex.  11-280). 
SEIU  has  stated  that  if  is  the  right  of 
workers  to  know  the  HIV  and  HBV 
status  of  patients  if  exposed  to  their 
blood  or  body  fluids  (Ex.  11-161).  The 
need  to  obtain  the  consent  of  the  source 
patient  prior  to  testing  is  recognized. 
Many  organizations  and  associations 
support  testing  of  source  patient(s)  only 
after  obtaining  consent  of  such 
pdtient(s).  These  associations  and 
groups  include  CDC  (Ex.  6-153).  NIOSH 
(Ex.  11-187).  AAOHN  (Ex.  11-358). 
NCCLS  (Ex.  11-159).  and  AHA  (Ex.  6- 
75).  The  AMA  (Ex.  11-163)  has  endorsed 
the  implementation  of  CDC 
recommendations.  Consistent  with  the 
opinion  expressed  by  the  CDC  and  the 
majority  of  commenfers.  OSHA 
proposes  that  testing  of  source  patients 
following  an  employee  exposure  be 
accomplished  after  consent  is  obtained 
from  the  source  patient.  It  is  to  be 
expected  that  some  patients  will  not 
consent  to  testing,  and  OSHA  does  not 
expect  the  e.mployer  to  test  the  source 
patient  against  his  or  her  wishes. 

Blood  collection  and  antibody/ 
antigen  testing.  Blood  from  the  exposed 
employee  is  to  be  collected  as  soon  as 
possible  after  the  exposure  incident  for 
the  determination  of  HIV  and/or  HBV 
status.  Actual  antibody/antigen  testing 
of  the  blood  may  be  done  at  that  time  or 
at  a  later  date  if  the  employee  so 
requests. 

By  offering  blood  collection  and 
antibody  testing  to  the  exposed 
employee  as  soon  as  possible  after  an 
exposure  incident,  the  employer  assures 
that  the  employee  has  the  opportunity  to 
have  antibody  testing  to  sene  as  a 
baseline  value  with  which  to  compare 
future  test  results  in  order  to  narrow  the 
point  in  time  at  which  any  infection 
resulting  from  exposure  was  acquired. 
The  option  is  given  to  the  employee  to 


have  the  blood  tested  at  a  later  date  so 
that  exposed  employees  will  not  be 
forced  to  decide  in  a  short  time  about 
whether  they  desire  to  know  their 
antibody  status  at  the  time  of  exposure. 
OSHA  believes  that  the  provision  of 
opportunity  for  future  testing  rather  than 
a  demand  for  an  immediate  decision  by 
the  employee  will  encourage  employees 
to  accept  blood  collection  at  the  time  of 
exposure.  The  offering  to  exposed 
employees  of  voluntary  blood  collection 
and  testing  for  evidence  of  infection  has 
been  recommended  by  NIOSH  (Ex.  Il- 
ia?), the  Hospital  Association  of  Greater 
Des  Moines  (Ex.  11-23).  Joint  Advisory- 
Notice  (Ex.  10).  AAOHN  (Ex.  11-358)." 
NCCLS  (Ex.  11-159).  AHA  (Ex.  6-75). 
ABRA  (Ex.  11-71),  and  SEIU  (Ex.  11- 
161).  The  American  Red  Cross  has 
recommended  that  employee  blood 
samples  be  held  until  the  employee 
requests  testing  and  that  samples  not 
tested  be  held  for  at  least  5  years  (Ex. 
11-280).  The  American  Dental 
Association  has  recommended  that 
blood  of  exposed  employees  be  tested 
only  if  the  source  patient  has  AIDS  or  is 
HIV  infected  (Ex.  11-43).  OSHA  seeks 
comments  on  whether  this  provision  will 
increase  the  likelihood  that  the 
employee  will  be  willing  to  participate 
in  a  post  exposure  follow-up  program. 

Further  follow-up  of  the  exposed 
employee  includes  counseling  and 
illness  reporting.  OSHA  believes  that 
further  follow-up  of  an  exposure 
incident  is  vital  to  assure  that 
employees  are  afforded  further 
information  and  counseling  regarding 
their  condition  as  a  result  of  exposure. 
The  American  Blood  Resources 
Association  (Ex.  11-71)  has 
recommended  that  follow-up  testing  be 
encouraged  and  that  the  employee  be 
referred,  if  a  test  is  positive  for  infection, 
for  further  evaluation  and  follow-up. 
The  American  Red  Cross  (Ex.  11-280) 
has  recommended  referral  to  a 
physician  of  an  exposed  employee  if  the 
source  material  is  infectious.  The 
Centers  for  Disease  Control  and  the 
National  Institutes  of  Health  (Ex.  6-312) 
have  recommended  surveillance  of 
exposed  employees  in  laboratories  and 
production  facilities.  The  American 
Association  of  Occupational  Health 
Nurses  (Ex.  11-358)  has  recommended 
follow-up  antibody  tests  at  6  weeks  and 
6-12  months  post  exposure.  A  number  of 
commenters  including  NIOSH  (Ex.ll- 
187).  AFSCME  (Ex.  11-157).  the  Hospital 
Association  of  Greater  Des  Moines  (Ex. 
11-23)  and  AMA  (Ex.  11-163),  endorsed 
CDC  current  recommendations  of  follow 
up  antibody  testing  of  exposed 
employees  at  6  weeks,  12  weeks  and  6 
months  (Ex.  6-153).  However.  AHA  has 


recommended  the  addition  of  a  12 
month  test  (Ex.  6-75)  to  the  CDC 
recommendations,  and  the  NCCLS  (Ex. 
11-159)  has  recommended  foliow-up 
testing,  in  addition  to  6  weeks.  12  weeks, 
and  6  months,  at  9. 12,  and  24  months 
post  exposure.  Since  follow-up  testing  is 
a  rapidly  changing  and  developing  field. 
OSHA  believes  that  current  standard 
recommendations  for  medical  practice 
at  the  time  of  exposure  offer  the  best 
protection  for  employees  covered  by 
such  a  standard  at  the  present  time  as 
well  as  in  the  future. 

The  requirement  for  the  employer  to 
advise  employees  to  report  illness  to  the 
responsible  physician  assures  that  such 
employees  will  have  the  benefit  of  early 
medical  evaluation  and  can  accept  in  a 
timely  manner  any  currently 
recommended  treatment  of  such  disease. 
This  illness  reporting  provision  has  been 
recommended  by  CDC  (Ex.  6-153)  and  is 
supported  by  ABRA  (Ex.  11-71).  CDC/ 
NIH  (Ex.  6-312).  ASIA  (Ex.  11-163). 
AAOHN  (Ex.  11-358).  and  NCCLS 
(Ex.11-159). 

OSHA  believes  that  counseling  of 
exposed  employees  is  a  vital  component 
of  the  post-exposure  follow-up 
procedures.  Counseling  concerning  the 
infection  status  (results  and 
interpretation  of  all  tests)  will  assist  the 
employee  in  understanding  the  polenti^^l 
risk  of  infection  and  in  making  decisions 
regarding  the  protection  of  personal 
contacts.  Post  exposure  counseling  has 
been  recommended  bv  CDC  (Ex.  6-153). 
DOL/CDC  (Ex.  10).  NIOSH  (Ex  11-187). 
ARC  (Ex.  11-280).  A.^OHN  (Ex.  11-3.%). 
SEIU  (Ex.  11-161),  AHA  (Ex.  6-75). 
ABR>\  (Ex.  11-71).  A-VLA  (Ex.  11-16.1). 
NCCI-S  (Ex.  11-159).  and  AFSCME  (Ex. 
11-157). 

OSHA  believes  that  it  is  essential  thai 
exposed  or  infected  employees  be 
offered  post-exposure  follow-up 
according  to  standard  reccmmendafions 
for  medical  practice.  This  provision 
guarantees  employees  the  benefit  of 
currently  recommended  measures  to 
help  prevent  infection  and  disease 
immediately  after  occupational 
exposure.  The  offering  of  such  measures 
in  a  timely  manner  assures  that 
maximum  effectiveness  is  achieved. 
Post  e.xposure  follow-up  for  exposed 
employees  has  been  recommended  bv 
SEIU  (Ex.  11-161).  The  American 
Federation  of  State.  County  and 
Municipal  Employees  (Ex.  11 157)  and 
AAOHN  (Ex.  11-111)  have  endorsed 
prophylaxis  for  HBV  as  recommended 
by  CDC.  and  the  ACIP  has 
recommended  HBIG.  along  with  HBV 
vaccine,  for  unvaccinated  exposed 
employees  (Ex.  6-199).  In  addition  to 
treatment  of  the  exposed  emoloyee. 
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AAOHN  has  recommended  that  if  a 
pregnant  employee  is  exposed,  the  baby 
shoald  be  treated  if  necessary  (Ex.  11- 
111). 

biformotion  Provided  to  the 
PhystcioD.  The  proposal  requires  that 
the  employer  provide  the  evaluating 
physidan  with  certain  isfonnation 
[paragrapfa(fK4)}.  This  information 
includes: 

(i)  A  copy  of  this  regulation  and  its 
appendices,  and 

(ii)  A  description  of  the  affected  employee's 
duties  as  they  relate  to  the  employee's 
occupational  exposure. 

The  purpose  of  making  this 
infonnation  available  to  the  physician  is 
to  inform  the  physician  of  the 
requirements  of  the  standard  and  to  aid 
the  physician  in  understanding  the 
employee's  assigned  dotiea. 

Physician 's  Written  Opinion 

For  each  evaluation  required  under 
this  section  the  employer  shall  obtain 
and  provide  the  employee  with  a  copy  of 
the  evaluating  physicians  written 
opinion  within  15  working  days  of  the 
evaluation.  The  WTitten  opinion  shall  be 
limited  to  the  following  informntjon: 

|i)  The  pnysician'8  recotnmenrkid 
limitations  upon  the  employee's  aliiliiy  to 
receive  the  HBV  vaccination. 

(ii)  A  stiitnmcnt  that  the  employee  has  been 
iii/ormpd  of  the  results  of  the  nipclii.dl 
eval'jalion  and  that  the  employee  bus  hnen 
tjld  about  any  medical  conditions  resuiiing 
from  exposure  to  blood  or  other  potentially 
infectious  materiHls  which  require  further 
evaluation  or  treatment. 

(iii|  Specific  nndmgt  or  diagnoses,  which 
are  related  to  the  employee's  ability  to 
receive  the  HBV  vaccine  Any  other  findings 
and  diafinose*  shall  rumHin  cunfiduntial. 

The  purpose  of  requiring  the 
evaluating  physician  to  supply  the 
employer  with  a  written  opinion  is  to 
provide  the  employer  with  a 
documentation  of  a  medical  assessment 
of  the  employee's  ability  and  need  to 
rpcpive  IIBV  vaccination.  The 
requirement  that  the  employee  be 
provided  with  a  copy  of  the  physician's 
written  opinion  within  15  working  days 
ensures  that  the  employee  is  informed  in 
a  timely  manner  of  the  results  of  the 
evaluation  and  the  need  for  any 
additional  follow-up,  and  of  the  receipt 
by  the  employer  of  the  information 
contained  in  the  physician's  written 
opinion.  The  purpose  of  limiting  the 
information  the  employer  receives  is  to 
encourage  employees  to  participate  in 
the  medical  evaluation  by  removing 
concern  that  the  employer  wrill  obtain 
information  about  their  physical 
condition  and  specific  foldings  or 
diagnoses  that  are  unrelated  to  the 
employees  abihty  to  receive  vaccine. 


Hepatitis  B  Vaccination  and  Post 
Exposare  Folhw-ap  Recordkeeping. 
Medical  records  shall  be  maintained  in 
accordance  with  paragraph  (h)(l]  of  this 
section.  The  above  notation  is  included 
in  this  discussion  so  that  the  employer 
and  interested  parties  reviewing  this 
discussion  of  the  proposed  medical 
surveillance  requirements  are  made 
aware  that  there  are  requirements  for 
medical  surveillance  reoordkeepiag 
elsewhere  in  the  standard.  These 
records  must  lemaia  confidential. 

Paragraph  (g)  Communication  of 
hazards  to  employees 

This  proposed  standard  includes 
paragraph  (g)  entitled:  "Communication 
of  Hazards  to  Employees."  This 
paragraph  addresses  the  issue  of 
transmitting  information  to  employees 
about  the  hazards  of  foloodbome 
pathogens  through  the  use  of  signs, 
labels  and  information  and  training. 
This  paragraph  of  the  proposed 
standard  on  bloodbome  pathogens 
would  apply  to  all  operations  where 
there  is  potential  for  exposure  to  blood 
and  other  potentially  infectious 
materials.  OSHA's  primary  intent  in  this 
paragraph  of  the  propost:cJ  standard  is  to 
ensure  that  employees  will  receive 
adequate  warning  (sigus  and  labels)  and 
training  necessary  to  minimize  or 
eliminate  exposure  to  bloodborne 
pathogens. 

Signs  and  labels 

Paragraph  (g)(1)  of  the  proposed 
bloodbome  pathogens  standard 
provides  the  specific  labeling  and  sign 
requirements  that  would  have  to  be  used 
to  warn  employees  of  the  hazards  to 
whi!;h  they  are  exposed.  The 
requirements  for  signs  and  labels  are 
consistent  with  Section  5(b)(7)  of  the 
OSH  Act.  which  prescribes  the  use  uf 
labels  or  other  appropriate  fcrniF  of 
warr;r.g  to  apprise  employees  of  the 
hazards  to  which  they  are  exposed. 
There  was  also  strong  support  in  the 
record  for  sur.h  requirements  (see  for 
example.  Exs.  11-159, 11-233). 

The  proposed  standard  would  require 
that  the  entrance  to  research       » 
laboratories  or  production  facilities  be 
posted  with  signs  specifically  stating 
"Biohazard '  and  showing  thie  universal 
biohazard  symbol  in  the  color  black. 
Should  there  be  any  additional 
requirements  that  relate  to  the  color  or 
contrast  of  the<te  signs?  The  sign  would 
also  have  to  identify  the  infectious  agent 
and  specify  any  special  requirements  for 
entering  the  area.  For  example,  if 
personal  protective  equipment  is 
required,  this  information  would  have  to 
be  included  on  the  sign.  In  addition,  the 
name  and  telephone  number  of  the 


laboratory  director  or  other  responsible 
person  would  be  displayed.  Such 
warning  signs  would  have  to  be  posted 
at  the  entrance  to  a  research  laboratory 
or  a  production  facility  as  defined  by 
paragraph  (b)  of  this  proposed  standard. 
The  proposed  standard  intends  that-the 
posting  of  these  signs  will  serve  as  a 
warning  to  employees  who  may 
otherwise  not  know  they  are  entering  a 
restricted  area.  Signs  would  warn 
employees  not  to  enter  the  area  unless 
there  is  a  need,  unless  the  employee  has 
been  properly  trained,  and  unless  the 
employee  also  meets  all  other 
appropriate  entrance  requirements  listed 
on  the  sign. 

TTie  proposed  standard  dictates 
certain  wording  on  the  warning  signs  for 
regulated  areas  to  assure  that 
appropriate  and  universally  recognized 
warning  is  given  to  employees.  T))e 
specific  requirement  to  use  the  word 
"Biohazard"  and  the  universal 
biohazard  symbol  is  considered 
appropriate  because  epidemiological 
evidence  indicates  that  HIV  and  HBV 
have  been  transmitted  to  laboratory 
workers  in  circumstances  where  these 
hazards  existed.  The  universal 
biohazard  symbol  indicates  ihe  nature 
of  the  hazard  in  a  manner  readily 
recognized  by  laboratory  workers,  and  it 
emphasizes  the  importance  of  the 
message  that  follows.  The  requirement 
that  the  name  of  the  infectious  agent  be 
listed  on  the  sign  would  assure  that 
employees  are  aware  of  the  specific 
biohazard  involved.  The  requirt-mnnl 
that  any  special  provisions  for  entry  int  j 
the  regulated  area  be  listed  on  the  sig.-i 
posted  at  the  entry  to  the  work  area  wi-1 
assure  that  authorized  individuals  who 
enter  the  area  are  properly  protected. 
The  requirement  that  the  name  and 
telephone  number  of  the  laboratory 
directoi  or  other  responsible  individual 
be  posted  on  the  sign  will  ensure  that,  in 
the  event  of  an  emergency  or  other 
unforeseen  event,  a  trained  and 
knowledgeable  individual  will  be 
available  to  provide  guidance  and 
ensure  that  procedures  are  followed  to 
minimize  or  eliminate  exposure. 

The  provisions  for  signs  in  paragraph 
(g)(1)l')  are  virtually  identical  to  the 
recommendations  for  signs  found  in 
Special  Practices  for  Biosafety  Levels  2 
and  3  in  "Biosafety  in  Microbiological 
and  Biomedical  Laboratories"  (Ex.  6- 
338).  The  only  exception  is  the 
additional  requirement  that  the  word 
"Biohazard  ■  be  used.  OSHA  has  added 
this  requirement  because  of  the 
likelihood  that  some  individuals  who 
are  present  in  the  general  work  area 
may  be  unfamiliar  with  the  meaning  of 
the  biohazard  symbol. 


The  hazard  warning  signs  are 
intended  to  supplement  ti\e  training 
which  employees  are  to  receive  under 
the  other  provisions  of  paragraph  (g)(2), 
since  even  trained  employees  need  to  be 
reminded  of  the  location  of  regidated 
areas  and  of  the  precautions  to  be  taken 
before  entering  these  hazardous  areas. 

Paragraph  (g)(l)(ii)  would  require  that 
labels  or  other  appropriate  forms  of 
warning  be  provided  on  containers  of 
infectious  waste;  on  refrigerators  or 
freezers  that  are  used  to  store  blood  or 
other  potentially  infectious  materials 
and  on  other  OHitainers  used  to  store  or 
transport  either  blood  or  other 
potentially  infectious  materials.  The 
only  exception  would  be  substitution  of 
red  bags  or  red  containers  for  infectious 
waste  and  the  use  of  containers  of  blood 
or  blood  components  that  are  labeled  as 
to  their  contents  and  have  been  released 
for  distribution.  (The  reasons  for  these 
exemptions  are  discussed  below.) 

This  is  to  alert  employees  of  possible 
exposure  since  the  nature  of  the 
material  or  contents  will  not  always  be 
readily  identified  as  blood  or  other 
potentially  infectious  materials.  The 
proposed  labeling  requirement  reads  as 
follows:  BIOHAZARD,  followed  by  the 
universal  biohazard  symbol  in  the  color 
black,  and  any  other  appropriate 
designation,  e.g..  Infectious  Waste.  The 
purpose  of  the  term  "Biohazard"  and  the 
universal  biohazard  symbol  are  as 
described  above  for  signs.  Any  "other 
appropriate  designation"  is  also 
required  because  this  would  ensure  that 
employees  know  the  contents  of  the  bag 
or  container  without  opening  it  and 
risking  possible  exposure. 

One  result  of  the  implementation  of 
univers.'il  precautions  is  that,  in  most 
facilities,  signs  and  labels  that  indicate 
the  patient's  HIV  or  HBV  infection 
staius  are  no  longer  used.  Under  this 
method,  for  example,  blood  from  all 
patients  is  treated  as  if  it  contains  HBV 
or  HIV,  and  there  is  no  need  for  these 
particular  signs  and  labels.  In  addition, 
the  labeling  of  some  blood  specimens 
and  not  others  may  set  up  a  dual  system 
in  which  employees  take  fewer 
precautions  with  unlabelled  specimens 
than  with  those  labeled  "HIV  "  or 
"HBV."  On  the  other  hand,  some 
employees  may  feel  that  if  they  are 
required  to  provide  care  to  a  patient 
who  is4<nown  to  be  infected  with  HIV  or 
HBV.  the  emplojree  has  a  right  to  know 
that  the  patient  is  infected. 

The  proposed  standard  would  neither 
require  nor  prohibit  the  posting  of  signs 
or  labeling  of  specimens  to  specify  the 
patients's  HIV  or  HBV  infection  status 
as  long  as  the  employer  has 
implemented  universal  precautions. 
Should  OSHA  continue  to  leave  the 


decision  to  use  labels  and  signs 
designating  the  patient's  infection  status 
to  the  employer?  Should  OSHA  prohibit 
the  use  of  signs  and  labels  stating  the 
patient's  HTV  or  HBV  infection  status? 
Should  OSHA  require  the  use  of  these 
particular  signs  and  labels? 

The  proposal  would  require  labels  to 
be  fluorescent  orange,  orange-red  or 
predominantly  so  with  lettering  or 
symbols  in  a  contrasting  color.  This 
requirement  would  ensure  that  the  label 
attracts  the  attention  of  the  employee 
and  that  the  letters  and  symbols  are 
legible.  The  color  requirement  is 
identical  to  that  contained  in  Appendix 
A  of  OSHA's  standard  for  accident 
prevention  tags  (29  CFR  1910.145(f)). 
OSHA  seeks  comment  on  this  color 
requirement. 

The  proposed  standard  would  allow 
the  substitution  of  red  bags  for  labels  on 
bags  or  containers  of  infectious  wastes. 
OSHA  recognizes  the  accepted  current 
practice  of  "red  bagging  "  infectious 
wastes.  Paragraph  (g)(2)(iv)(k)  of  the 
proposed  standard  would  require  that 
employees  be  trained  to  understand  the 
meaning  of  all  symbols  used  on  signs 
and  labels.  This  would  include 
irdormation  on  the  meaning  of  red  bags, 
thus  assuring  that  OSHA's  intent,  to 
inform  employees  of  hazards  present  at 
their  worksite,  would  be  achieved  by  the 
use  of  red  bags. 

Although  some  products  are  available 
that  have  biohazard  labels  as  an 
integral  part  of  the  container,  the 
proposed  standard  would  allow  a  label 
to  be  affixed  to  the  container.  This 
flexibility  is  particularly  important  since 
objects,  such  as  refrigerators  or  freezers, 
would  have  to  be  labeled  under  certain 
circumstances. 

The  proposed  standard  would  exempt 
containers  of  blood  and  blood 
components,  labeled  as  to  their  contents 
and  released  for  distributirin.  from  the 
labeling  provision  of  this  standard.  This 
exemption  is  justified  because  the 
standard  would  require  the 
implementation  of  universal  precautions 
(as  defined  in  paragraph  (b))  so  that 
containers  bearing  a  specific  label 
which  identifies  blood  or  blood 
components  would  provide  sufficient 
information  to  ensure  that  employees 
will  know  to  take  appropriate  infection 
control  measures.  For  example,  the 
labeling  requirements  of  the  Food  and 
Drug  Administration  for  blood  and 
blood  products  provide  sufficient 
warning  for  a  trained  employee  so  that 
no  additional  labeling  would  be 
necessary.  The  Agency  specifically 
seeks  additional  comments  from  the 
public  on  the  appropriateness  of  this 
exemption. 


BEST  COPY  AVAILABLE 


Employee  Information  and  Training 

According  to  paragraph  (g),  the 
employer  would  be  required  to  provide 
all  employees  exposed  to  bloodbome 
pathogens  with  training  about  the 
hazards  associated  with  blood,  and 
potentially  infectious  materials  apd  the 
protective  measures  to  be  taken  to 
minimize  the  risk  of  occupational 
exposure.  Effective  training  is  a  critical 
element  of  any  overall  infection  control 
program.  It  will  ensure  that  employees 
understand  hazards  associated  with 
bloodbome  pathogens,  the  modes  of 
transmission,  the  infection  control  plan, 
and  the  use  of  engineering  controls, 
work  practices,  and  personal  protective 
clothing.  Employees  would  also  be 
trained  in  the  appropriate  actions  to 
take  in  an  emergency,  and  they  would 
be  informed  of  the  reasons  that  they 
should  participate  in  medical 
surveillance  programs.  This  training 
would  help  reduce  the  risk  of 
occupational  exposure,  consequently 
reducing  exposure-related  infection, 
illness,  and  death. 

The  proposed  standard  would  require 
the  employer  to  provide  an  explanation 
of  the  contents  of  the  f.nal  standard  on 
bloodborne  pathogens  inuluding 
appendices.  This  ensures  the  employee 
will  know  the  standard  exists  and  will 
become  familiar  with  its  provisions. 

The  proposed  provisions  for  employee 
training  are  performance  oriented, 
listing  categories  of  information  that 
must  be  provided  to  employees.  This 
ensures  that  important  information  is 
communicated  to  employees  while 
allowing  employers  the  mosi  firxible 
approach  to  providing  training. 

Training  of  employees  would  have  to 
be  accomplished  at  the  time  of  initial 
assignment  or  within  150  daj  s  of  the 
effective  date  j'f  the  final  standard  for 
bloodbome  pathogens,  whichever  comes 
later.  Employee  training  would  be 
repeated  and  updated  at  least  annually 
thereafter. 

It  is  OSHA's  position,  in  general,  that 
it  is  essential  for  employees  to 
understand  the  nature  of  the  hazards 
they  may  face  in  the  course  of  their 
employment  and  the  procedures  to 
follow  to  minimize  or  eliminate  the  risks 
associated  with  their  exf>osure  to  these 
hazards.  This  is  particularly  important 
in  the  case  of  bloodbome  pathogens 
because  a  single  exposure  incident  may 
result  in  an  infection,  illness  or  death. 
Because  of  the  severity  of  the  diseases 
and  the  potential  to  contact  them  from  a 
single  event,  it  is  also  important  to 
retrain  workers  exposed  to  bloodbome 
pathogens  on  an  annual  basis.  Annual 
retraining  reinforces  initial  training  and 
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provides  an  opportunity  to  present  new 
information  that  had  not  been  available 
at  the  time  of  initial  training. 

In  the  November  27. 1987  ANPR. 
OSHA  requested  public  comment  and 
other  pertinent  information  on  how 
employees  are  currently  informed  of  the 
occupational  hazards  associated  with 
HBV  and  HIV;  how  employees  should 
be  trained  to  ensure  that  they 
understand  the  nature  of  HIV  and  HBV 
infections  and  the  ways  to  reduce  the 
likelihood  of  occupational  exposure  to 
these  viruses;  the  number  of  employees 
who  already  have  received  training: 
how  often  training  should  be  repeated: 
any  model  training  programs  available 
and  whether  employee  training  should 
address  occupational  exposures  only  or 
whether  it  should  address  personal 
behavior  that  increases  risks  as  well. 
The  more  than  350  comments  OSHA 
received  comprise  a  record  that  strongly 
supports  the  need  for  employee  training 
programs  and  endorses  the  conclusion 
that  employee  training  should  be 
mandated  as  an  integral  part  of  OSHA's 
standard  on  bloodbome  pathogens.  The 
comments  also  provided  many 
suggestions  regarding  the  types  of 
information  that  should  be  included  in  a 
specific  requirement  for  training,  and 
OSHA  has  relied  heavily  on  these 
comments  in  developing  the  proposed 
training  requirements  listed  below.  (See. 
for  example.  Exs.  11-1. 11-7. 11-51. 11- 
57. 11-58, 11-86. 11-111. 11-156. 11-161. 
11-165. 11-169. 11-187. 11-233. 11-280. 
n-327.) 

Typical  of  the  comments  received  is 
that  of  the  American  Federation  of 
State.  County  and  Municipal  Employees 
(AKSCME)  (Ex.  11-157)  which  addresses 
the  need  for  training  as  follows: 

A  critically  important  part  of  preventing 
injuries  or  illnesae*  in  the  workplace  is 
training  workers  about  putunlial  hazards  and 
sufc  working  conditions.  Workers  shall  have 
the  same  right  to  know  about  communicable 
disease  hazards  to  their  health  that  they  now 
hove  for  chemical  hazards  (Ex.  11-157). 

The  American  Dental  Association 
(ADA)  noted  that  such  training  is 
alrejdy  received  as  part  of  a  dental 
education.  "Dental  professionals  are 
trained  and  educated  in  the  delivery  of 
quality  dental  care.  Training  and 
education  include  infection  control 
practices"  (Ex.  11-43). 

Like  the  proposed  requirements  for 
si.^ns  and  labels.  OSHA's  proposal  for 
employee  training  is  based  on  the 
conclusion  that  workers  potentially 
exposed  to  bloodbome  pathogens 
should  follow  universal  precautions.  The 
CDC  (Ex.  6-316)  noted  the  need  for 
training  health  care  workers  in  "the 
routine  use  of  universal  blood  and  body- 


fluid  precautions  for  all  patients."  In 
addition,  the  majority  of  commenters  to 
the  ANPR  considered  "universal 
precaution"  to  be  the  correct  approach 
for  reducing  occupational  exposure  to 
bloodbome  pathogens. 

For  example,  the  Hospital  Association 
of  Greater  Des  Moines  (Ex.  11-23) 
commented: 

An  aggressive  program  of  *  *  *  education 
and  enforcement  of  universal  and  specific 
infection  control  precautions  is  vitally 
important  to  assure  the  effectiveness  of  the 
safeguards. 

The  American  Occupational  Medicine 
Association  (AAOM)  (Ex.  11-111)  cited 
a  specific  example  of  employee  training 
in  universal  precautions,  commenting 
that: 

Employee  education  in  the  proper  use  and 
disposal  of  needles  combined  with  proper 
placement  of  disposable  equipment  is  the 
most  effective  approach  to  minimizing 
needlestick  Injuries. 

The  proposed  standard  would  require 
training  material  to  be  of  professional 
quality  that  is  appropriate  in  content 
and  vocabulary  to  education  level, 
literacy  and  language  background  of 
employees.  This  would  ensure  that  all 
employees,  regardless  of  their  cultural  or 
education  background,  will  receive 
adequate  training  on  infection  control 
procedures.  Many  commenters 
suggested  such  a  provision,  as  seen  in 
the  citations  below: 

Training  materials  shall  be  of  professional 
quality  and  may  involve  a  variety  of  media 
(Merck,  Sharpe  &  Dohme.  Ex.  11-165). 

Education  must  be  appropriate  to 
education  level,  literacy  and  cultural  or 
language  background  *  *  *  clarify  materials 
to  workers  at  all  levels  with  varying  cultural, 
ethnic  and  literacy  backgrounds  (American 
Association  of  Occupational  Health  Nurses 
(/\AO»N),  Ex.  11-111). 

Program  depth,  content  and  frequency 
might  vary  widely  depending  on  audience     ' 
characteristics  (such  as  prior  training, 
educational  background,  job  duties,  nature 
and  degree  of  risk)  (American  tluspital 
Association  (AHA),  Ex.  11-233). 

The  Service  Employees  International 
Union  (SEIU)  provided  similar 
suggestions  in  recommending  that  the 
following  factors  be  taken  into 
consideration  for  training  employees 
exposed  to  bloodbome  pathogens: 

[Frnployee]  attitudes  and  knowledge  about 
these  diseases;  educational  level  of  workers 
and  potential  barriers  to  training  (i.e., 
language  difficulties  of  non-English  speaking 
workers,  limited  literacy  on  the  pari  of  some 
workers  *  *  *)  (Ex.  11-161). 

The  proposed  standard  would  require 
that  the  training  program  include  an 
explanation  of  the  epidemiology, 
symptomatology,  and  modes  of 
transmission  of  the  diseases.  This 


ensures  a  basic  understanding  of  the 
diseases  and  the  need  to  observe 
precautions  to  prevent  disease 
transmission.  There  is  general 
agreement  in  the  record  that  such 
information  would  be  needed  in  a 
training  program  for  bloodbome 
pathogens.  For  example,  the  SEIU 
envisioned  a  training  program  where 
"there  will  be  sessions  on  the  general 
epidemiology  of  diseases  as  well  as  a 
clinical  explanation  of  the  disease"  (Ex. 
11-161).  As  a  more  general  statement  of 
the  same  principle,  the  National  Institute 
of  Occupational  Safety  and  Health 
(NIOSH)  commented  that  "(w)orkers 
require  complete  understanding  of  the 
modes  of  transmission  of  HBV  and  HIV 
to  observe  properly  the  protective 
measures  required  of  them"  (Ex.  11-187). 
Similarly,  the  State  of  Maryland  (Ex.  11- 
283).  AFSCME  (Ex.  11-157).  and  the 
American  Red  Cross  (ARC)  (Ex.  11-280) 
endorsed  the  need  for  training  workers 
to  understand  the  diseases  that  could  be 
transmitted  by  exposure. 

Certain  individuals,  for  example, 
infection  control  practitioners  and  some 
virologists,  might  be  expected  to  be 
thoroughly  familiar  with  some  of  the 
material  in  the  training  program.  Is  it 
appropriate  to  substitute  some  measure 
of  competency  in  leiu  of  training  for 
these  individuals?  OSHA  seeks 
comment  on  this  matter. 

OSHA  believes  that  it  is  important  for 
each  worker  to  recognize  how  he  or  she 
specifically  might  be  occupationally 
exposed  to  bloodbomo  pathogens  an.l 
under  which  circumstanres  infection 
control  precautions  will  be  necessary . 
The  proposed  standard,  therefore,  wduld 
require  employee  training  to  include  an 
explanation  of  the  infection  control 
program  and  of  the  appropriate  methods 
for  recognizing  tasks  that  may  involve 
exposure  to  blood,  and  other  potentially 
infectious  materials. 

Several  groups  who  have  commented 
to  OSHA's  record  on  bloodbome 
pathogens  stressed  the  need  for  workers 
to  be  able  to  recognize  when  they  may 
be  at  risk  of  exposure.  For  example,  tho 
ARC  (Ex.  11-280)  commented: 

Descriptions  of  staff  duties  must  indicate 
whether  duties  routinely  involve  potential  for 
exposure  to  infectious  agents  *  *  *  whether 
such  exposure  might  occasionally  occur  dup 
to  extra-ordinary  circumstances  *  *  *  or 
whether  duties  do  not  include  potential  for 
exposure. 

Likewise.  AFSCME  (Ex.  11-157) 
pointed  out  that  "[t]raining  should 
ensure  that  all  workers  *  *  *  can 
identify  tasks  that  may  involve  exposun; 
to  blood  or  other  potentially  infectious 
body  fluids."  In  suggesting  a  specific 
training  program,  the  SEIU  (Ex.  11-1G1 ) 


proposed  that  "*  *  *  workers  will  leara 
the  exposure  associated  with  specific 
occupations  and  tasks  in  health  care 
facilities," 

The  proposed  standard  would  require 
that  employees  be  provided  information 
on  appropriate  methods  for  recognizing 
tasks  and  other  activities  that  could 
involve  exposure  to  blood  or  potentially 
infectious  materials.  This  would  ensure 
that  workers  will  be  prepared  for 
unusual  or  extraordinary  circumstances 
that  include  the  potential  for  exposure  to 
bloodbome  pathogens.  Typical  of  the 
support  in  the  record  for  this  provision  is 
the  following  comment  from  the  ARC 
(Ex.  11-280): 

Staff  must  understand  •  •  •  actions  to  be 
taken  when  confronted  with  a  situation  of 
potential  exposure  that  had  not  t>een 
anticipated  by  the  employee.  Such  training 
might  include  knowledge  of  the  existence  of 
safety  procedures  applicable  to  the  situation 
and  the  availability  of  assistance. 

To  ensure  that  employees  will  be  able 
to  identify  and  implement  methods  of 
reducing  or  preventing  occupational 
exposure  to  bloodbome  pathogens,  the 
proposed  training  requirements  would 
require  an  explanation  of  the  use  and 
limitations  of  appropriate  engineering 
controls,  work  practice  controls,  and 
personal  protective  equipment. 

The  proposed  standard  would  require 
that  employees  be  provided  information 
on  the  types,  proper  use,  location, 
removal,  handling,  decontamination 
and/or  disposal  of  personal  protective 
equipment  as  well  as  an  explanation  of 
the  basis  for  selection  and  limitations  of 
protective  equipment  and  clothing.  This 
would  ensiu'e  that  employees  are 
knowledgeable  about  the  proper  use  of 
personal  protective  equipment  to 
achieve  appropriate  barrier  protection. 

Comments  in  the  record  support 
inclusion  of  information  on  personal 
protective  equipment  and  clothing  in  the 
training  program  for  employees.  For 
example.  AFSCME  (Ex.  11-157) 
suggested  the  following: 

Training  should  ensure  that  all  workers 
*  *  *  know  where  all  protective  equipment  is 
kept,  how  to  remove,  handle,  decontaminate, 
maintain  and  dispose  of  contaminated 
equipment. 

The  ARC  (Ex.  11-280)  noted  that: 

Staff  must  understand  *  *  *  protective 
clothing  and  equipment  (is)  availat>le  and 
their  proper  use  *  *  *  all  proper  practices 
and  pertinent  Standard  Operating 
Procedures,  including  handling, 
decontamination,  and  disposal  of 
contaminated  clothing  and  equipment. 

NIOSH  (Ex.  11-187)  stressed  the  need 
for  employee  training  on  measures  to 
control  exposure  to  bloodbome 
pathogens,  recommending  that  "lajU 


workers  *  *  *  receive  detailed  training 
on  engineering  controls,  personal 
protective  clothing  and  equipment  and 
work  practices  required  for  their  duties." 
According  to  NIOSH,  this  training  would 
have  to  cover  not  only  the  proper  use  of 
protective  devices,  but  also  the  inherent 
limitations  of  those  devices. 

The  proposed  standard  would  require 
that  employees  be  provided  with 
information  on  the  hepatitis  B  vaccine  to 
ensure  that  they  are  aware  of  its 
efficacy  and  safety  as  well  as  its 
benefits.  The  vaccine  is  the  best 
available  means  of  preventing  HBV  in 
the  vast  majority  of  workers. 
Nevertheless,  a  disappointingly  large 
percentage  of  employees  at  risk  remain 
unvaccinated,  many  because  of  a  lack  of 
knowledge  about  the  vaccine  including 
an  unfounded  fear  of  contracting  HBV  or 
HIV  from  the  vaccine.  According  to  the 
vaccine's  iiiMn'jfdcturer,  a  number  of 
studies  on  worker  acceptance  attribute 
the  "underutilization  of  the  vaccine"  to  a 
"lack  of  information  about  the  disease 
and  the  vaccine  safety  and 
effectiveness"  (Ex,  11-165).  In  fact  a 
study  conducted  at  three  teaching 
hospitals  found  that  "the  amount  of 
information  received  concerning  the 
need  for  and  safety  of  the  vaccine 
correlated  significantly  with  the  level  of 
vaccination  among  employees. 
Approximately  50%  of  employees  who 
reported  receiving  adequate  information 
were  vaccinated,  whereas  fewer  than 
20%  who  indicated  they  did  not  receive 
adequate  information  requested  the 
vaccine  (Ex.  11-165)."  Merck  (Ex.  11- 
165)  concluded  that  successful 
vaccination  programs  combined  "proper 
education  about  the  disease  and  die 
vaccine,  [with]  *  *  *  active  support  for 
employee  vaccinations  from  the 
managerial  staff,  and  *  *  *  vaccine(s) 
without  cost  to  the  employees." 

OSHA  believes  informing  employees 
about  the  HBV  vaccine  is  a  critical 
component  of  any  training  program.  The 
Agency  seeks  comment  on  how  this  can 
best  be  achieved  and  requests  interested 
parties  to  inform  OSHA  of  specific 
methods  that  have  proven  successful  in 
encouraging  employees  to  accept  the 
vaccine. 

It  is  important  that  employees 
understand  the  actions  to  be  taken  if  an 
occupational  exposure  does  occur  as 
well  as  what  medical  follow-up  is 
available  for  exposed  individuals  to 
ensure  that  they  seek  appropriate 
medical  treatment,  prophylaxis  and/or 
post-exposure  follow-up.  Therefore,  the 
proposed  standard  would  require  an 
explanation  of  the  procedure  to  follow  if 
an  occupational  exposure  to  bloodbome 
pathogens  occurs,  including  the  method 
of  reporting  the  incident  and  a 


description  of  the  medical  follow-up  that 
would  be  made  available. 

Support  for  including  training  about 
exposure  reporting  and  post-exposure 
follow-up  after  an  exposure  incident 
was  given  by  several  commenters  to  the 
record,  such  as  the  ARC  [Ex.  11-280) 
who  stressed  that  "(s|taff  must 
understand  *  •  •  proper  procedures  to 
be  followed  in  case  of  an  accident  or 
exposure."  Elaborating  on  this  position, 
AFSCME  (Ex.  11-157)  stated: 

Training  should  ensure  that  all 
workers  *  *  *  know  the  corrective  actions 
to  take  in  the  event  of  *  *  *  personal 
exposure  to  fluids  or  tissues,  the  appropriate 
reporting  procedures  and  the  medical 
monitoring  recommended  in  cases  of 
suspected  parenteral  exposure. 

The  AAOHN  (Ex.  11-111)  took  an 
even  more  explicit  position  regarding 
training  on  the  need  for  follow-up 
medical  care  in  stating  that: 

All  health  care  workers  should  receive 
education  about  the  counseling  of 
occupationally  exposed  individuals, 
monitoring  and  surveillance  activities. 
current  nunagement  of  the  disease  process 
and  legal,  ethical  issues. 

The  proposed  standard  would  require 
an  explanation  of  the  required  signs  and 
labels,  including  color  codings  and  "red 
bagging",  to  ensure  that  employees 
understand  the  warning  messages 
presented  and  the  need  for  appropriate 
infection  control  procedures. 

Employees  in  HIV /HBV  research 
laboratories  and  HTV/HBV  production 
facilities  may  be  at  especially  high  risk 
of  infection  following  occupational 
exposure  because  they  handle 
concentrated  preparations  of  these 
viruses.  OSHA  has  concluded  that  the 
risk  is  su^icienUy  high  to  warrant  a 
requirement  for  additional  training  in 
the  handling  of  HIV/HBV.  The  proposed 
standard,  therefore,  would  require  that 
employees  in  such  facilities  who  have 
occupational  exposures  be  trained  in 
and  demonstrate  proficiency  in  standard 
microbiological  practices  and 
techniques  and  in  the  practices  and 
operations  specific  to  the  facility  before 
being  allowed  to  work  with  HIV/HBV. 

The  proposal  would  also  require 
employees  in  HIV/HBV  research 
laboratories  and  HTV/HBV  production 
facilities  to  be  experienced  in  the 
handling  of  human  pathogens  or  tissue 
cultures  prior  to  working  with  HIV  or 
HBV.  Employees  with  no  prior 
experience  in  handling  human 
pathogens  would  have  to  participate  in 
an  on-the-job  training  program  where 
initial  work  activities  would  not  include 
the  handling  of  infectious  agents.  A 
progression  of  work  activities  would  be 
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permitted  as  techniques  are  learned  and 
proficiency  is  developed.  An  employee 
would  be  permitted  to  participate  in 
work  activities  involving  infectious 
agents  only  after  proficiency  has  been 
demonstrated  to  ensure  that  the  worker 
is  able  to  handle  HIV  or  HBV  as  safely 
as  possible,  thereby  minimizing  the  risk 
of  occupationally  related  infection  and 
illness. 

OSHA's  provisions  proposing  to 
require  additional  training  for 
employees  in  HIV/HBV  research 
laboratories  and  HIV/HBV  production 
facilities  are  patterned  after  the 
reconunendations  made  by  an  expert 
team  convened  by  the  Director  of  the 
National  Institutes  of  Health  (Ex.  ft-312). 
This  expert  team  made  the  following 
recommendations  to  help  assure  a  safe 
and  healthful  work  environment  for 
employees  who  handle  concentrated 
preparations  of  HIV: 

A.  Strictly  adhere  to  standard 
microbiologic  practices  and  techniques: 

The  most  important  recommendation  is  to 
adhere  strictly  to  standard  microbiologic 
practices  and  techniques.  Persons  working 
witli  HIV  must  be  aware  of  potential  hazards 
and  must  be  trained  and  proficient  in  practice 
and  techniques  necessary  for  self-protection. 
Employees  must  be  informed  that  parenteral 
exposure  is  the  meet  serious  potential  hasard 
for  causing  a  laboratory-acquired  infection. 
They  must  be  able  to  recognise  bow  such 
exposures  occur  end  how  they  can  be 
prevented.  Altliough  on-the-(ob  training  is  sn 
acceptable  approach  for  learning  techniques 
and  practices,  it  is  Imperative  that 
proficiency  be  obtained  before  virus  Is ' 
actually  handled.  Initial  work  activities 
should  not  include  the  handlinj;  of  virus.  A 
progression  of  work  activities  should  be 
assigned  as  technioues  are  learned  and 
proficiency  is  developed. 

B.  Assure  that  workers  are  proficient 
in  virus-handling  techniques: 

Selection  criteria  for  employees  who  will 
work  In  production  operations  or  with 
concentrated  preparations  of  HIV  should 
require  exporionce  in  the  handling  of  human 
pdihognns  or  tissue  cultures.  If  an  employee 
has  not  had  such  experience,  s/he  should 
participate  in  carefully  structured,  well- 
supervised  on-the-job  training  programs. 

The  director  or  person  in  charge  of  the 
laboratory  or  production  facility  must  ensure 
that  personnel  are  appropriately  trained  and 
are  proficient  In  practices  and  techniques 
necessary  for  self-protection.  Initial  work 
activities  should  not  include  the  handling  of 
virus.  A  progression  of  work  activities  should 
be  asfigned  as  techniques  are  learned  and 
proficiency  is  developed.  Virus  should  only 
be  introduced  into  the  work  activities  after 
the  supervisor  is  confident  it  can  be  handled 
safely. 

Paragraph  (h)  Recordkeeping 

The  proposed  rule  would  require  that 
employers  maintain  records  related  to 
hepatitis  B  vaccination  and  post 


exposure  follow-up  and  training.  These 
requirements  are  in  accordance  with 
section  8(c)  of  the  Act  which  authorizes 
the  promulgation  of  regulations 
requiring  an  employer  to  keep  necessary 
and  appropriate  records  regarding 
activities  to  permit  the  enforcement  of 
the  Act,  or  to  develop  information 
regarding  the  causes  and  prevention  of 
occupational  illnesses.  OSHA  has 
determined  that,  in  this  context, 
requiring  employers  to  maintain  medical 
and  training  records  is  necessary  and 
appropriate.  In  addition,  medical 
records  are  necessary  for  the  proper 
evaluation  of  the  employee's  immune 
status  and  for  proper  medical 
management  following  an  exposure 
incident. 

The  proposed  standard  would  require 
employers  to  maintain  medical  records 
which  include:  (1)  The  name  and  social 
security  number  of  the  employee;  (2)  a 
copy  of  the  employee's  hepatitis  B 
vaccination  records  and  medical  records 
relative  to  the  employee's  ability  to 
receive  the  HBV  vaccine  or  the 
circumstances  of  an  exposure  incident; 
(3)  a  copy  of  all  results  of  physical 
examinations,  medical  testing  and 
follow-up  procedures  as  they  relate  to 
the  employee's  ability  to  receive 
vaccination  or  to  post-exposure 
evaluation  following  an  exposure 
incident;  (4)  the  employer's  copy  of  the 
physician's  written  opinion;  and  (5)  a 
copy  of  the  information  provided  to  the 
physician  as  required  by  paragraph  (f)  of 
this  proposed  standard. 

The  proposed  standard  requires  that 
the  employer  keep  the  employee's 
medical  record  confidential.  OSHA  has 
attempted  to  reduce  barriers  to  exposure 
reporting  by  requiring  that  medical 
records,  including  all  test  results,  be 
kept  confidential  except  as  otherwise 
required  by  law.  Fear  that  coworkers  or 
others  may  see  test  results  may 
discourage  the  reporting  of  exposure 
incidents  and  seeking  follow-up  care. 
OSHA  recognizes  the  sensitive  nature  of 
HIV  testing  and  the  possible 
repercussions  should  that  test  be 
positive.  Unfortunately,  some 
individuals  have  suffered  the  loss  of 
their  jobs,  homes,  medical  and  life 
insurance,  and  have  been  otherwise 
stigmatized  as  a  result  of  testing  positive 
for  antibody  to  HIV.  This  provision 
would  assure  that  testing  results  would 
not  be  disclosed  and  would  encourage 
exposure  reporting. 

The  time  period  for  retention  of 
medical  records  is  the  duration  of 
employment  plus  thirty  years  which  is 
consistent  with  29  CFR  1910.20.  The 
transfer  of  employee  medical  records  is 
to  be  in  accordance  with  the  provisions 
of  paragraph  (h)  of  29  CFR  1910.20.  If  an 


employer  ceases  to  do  business  and 
there  is  no  successor  employer,  the 
employer  is  to  notify  NIOSH  at  least 
three  months  prior  to  the  disposal  of  the 
records  and  to  transmit  them  to  the 
Director  for  retention,  if  requested.  The 
employer  may  cease  to  do  business 
before  or  during  this  time  period. 
However,  the  records  must  be  retained 
for  at  least  3  months  after  NIOSH  is 
notiHed. 

The  proposed  rule  would  require 
employers  to  maintain  training  records 
which  include:  (1)  The  dates  of  the 
training  sessions;  (2)  the  contents  or  a 
summary  of  the  training  session;  (3)  the  . 
names  of  the  persons  conducting  the 
training;  and  (4)  the  names  of  all  persons 
attending  the  training  sessions.  The  time 
period  for  retention  of  training  records  is 
Bve  years.  Maintaining  these  training 
records  for  five  years  will  facilitate 
review  of  the  content,  consistency,  and 
completeness  of  the  training  program  by 
OSHA  and  the  employer.  The  transfer  of 
training  records  is  to  be  in  accordance 
with  the  provisions  of  paragraph  (h)  of 
29  CFR  1910.20.  OSHA  believes  that 
these  records  are  necessary  and 
appropriate  to  the  enforcement  of  the 
standard. 

The  access  provisions  of  this 
proposed  standard  are  consistent  with 
29  CFR  1910.20.  Employees  and  their 
designated  representatives  are,  in 
general,  allowed  unrestricted  access  to 
training  records.  Access  to  medical 
records  is  also  provided  for  employees 
and,  if  the  employee  has  given  specific 
written  consent,  for  the  employee's 
designated  representative.  OSHA 
retains  unrestricted  access  to  both  these 
medical  and  training  records,  but  the 
Agency's  access  to  personally 
identifiable  medical  records  is  subject  to 
regulations  designed  to  protect  privacy 
which  have  been  published  at  29  CFR 
1913.10  (see  45  FR  35584). 

Paragraph  (i).  Dates 

As  proposed,  the  final  rule  would 
become  effective  thirty  (30)  days  after 
publication  in  the  Federal  Register.  This 
will  allow  time  for  public  distribution 
and  give  employers  time  to  familiarize 
themselves  with  the  standard.  The 
various  provisions  have  phased-in 
effective  dates. 

The  employers  initial  duty  under  the 
standard  is  the  exposure  determination 
required  by  paragraph  (c)(1)  of  this 
section  and  would  have  to  be  completed 
within  ninety  days  of  the  effective  date 
of  the  standard.  The  employer  would 
then  have  an  additional  30  days  (120 
days  after  the  effective  date)  to 
complete  the  infection  control  plan 
required  by  paragraph  (c)(2). 
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Thirty  days  later,  150  days  after  the 
effective  date  of  the  standard, 
paragraphs  (d)(2)  engineering  contit)l8 
and  work  practice  controls,  (d)(3) 
personal  protective  equipment  (d)(4) 
housekeeping,  (e)  HIV  and  HBV 
research  laboratories  and  production 
facilities,  (f)  hepatitis  B  vaccination  and 
post-exposure  follow-up,  (g) 
communication  of  hazards  to  the 
employee,  and  (h)  recordkeeping  would 
take  effect. 

Since  many  employers  have  many  of 
these  provisions  already  in  eflFect 
through  current  infection  control  plans 
and  the  implementation  of  universal 
precautions.  OSHA  believes  that  these 
dates  provide  adequate  time  for 
compliance. 

X.  Public  Participation — ^Notice  of 
Hearing 

Pursuant  to  section  6(b)(3)  of  the  Act. 
an  opportunity  to  submit  oral  testimony 
concerning  the  issues  raised  by  the 
proposed  standard  including  economic 
and  environmental  impacts,  will  be 
provided  at  three  informal  public 
hearings  scheduled  to  begin  at  10:00  a.m. 
at  places  and  on  dates  as  follows: 

Washington.  DC:  September  12. 1989. 
The  Auditorium,  Frances  Perkins 
Department  of  Labor  Building,  200 
Constitution  Avenue.  NW..  Washington, 
DC  20210. 

Chicago.  IL-  October  17, 1989.  Parlor 
A.  Palmer  House.  17  East  Monroe  Street. 
Chicago.  IL  60603. 

San  Francisco.  CA:  October  24. 1989. 
The  Crystal  Ballroom.  San  Franciscan 
Hotel.  1231  Market  Sti^et.  San 
Francisco,  CA  94103. 

Notice  of  Intention  to  Appear 

All  persons  desiring  to  participate  at 
the  hearing  must  file  in  quadruplicate  a 
Notice  of  Intention  to  Appear, 
postmarked  on  or  before  August  14, 
1989,  addressed  to  Mr.  Tom  Hall.  OSHA 
Division  of  Consumer  Affairs,  Docket 
H-370.  Room  N-3647.  U.S.  Department 
of  Labor.  200  Constitution  Avenue  NW., 
Washington.  DC  20210;  telephone  (202) 
523-8615.  A  Notice  of  Intention  to 
Appear  also  may  be  transmitted  by 
facsimile  to  (202)  523-5046  or  (for  FTS) 
to  8-523-5046.  provided  the  original  and 
4  copies  of  the  Notice  are  sent  to  the 
above  address  thereafter. 

The  Notices  of  Intention  to  Appear, 
which  will  be  available  for  inspection 
and  copying  at  the  OSHA  Technical 
Data  Center  Docket  Office.  Room  N- 
2625,  200  Constitution  Avenue  NW., 
Washington  DC  20210,  telephone  (202) 
523-7894,  must  contain  the  following 
information: 

(1)  The  name,  address,  and  telephone 
number  of  each  person  to  appear; 


(2)  The  capacity  in  which  the  person 
will  appear; 

(3)  The  approximate  amount  of  time 
requested  for  the  presentation; 

(4)  The  specific  issues  that  will  be 
addressed; 

(5)  A  statement  of  the  position  that 
will  be  taken  with  respect  to  each  issue 
addressed; 

(6)  Whether  the  party  intends  to 
submit  documentary  evidence,  and  if  so. 
a  brief  summary  of  that  evidence;  and 

(7)  Whether  the  party  wishes  to  testify 
on  the  days  set  aside  to  focus  on 
hepatitis  B  vaccination. 

(8)  At  which  hearing  or  hearings  the 
party  wrishes  to  testify. 

Filing  of  Testimony  and  Evidence 
Before  Hearing 

Any  party  requesting  more  than  10 
minutes  for  a  presentation  at  the 
hearing,  or  who  will  submit 
documentary  evidence,  must  provide  in 
quadruplicate  the  complete  text  of  his 
testimony,  including  any  documentary 
evidence  to  be  presented  at  the  hearing, 
to  the  OSHA  Division  of  Coiuumer 
Affairs.  This  material  must  be  received 
by  August  31, 1989,  for  the  Washington. 
DC  hearing  and  September  29, 1989,  for 
the  Chicago,  IL  and  San  Fransisco,  CA 
hearings,  and  it  will  be  available  for 
inspection  and  copying  at  the  Technical 
Data  Center  Docket  Office.  Each  such 
submission  will  be  reviewed  in  light  of 
the  amount  of  time  requested  in  the 
Notice  of  Intention  to  Appear.  In  those 
instances  where  the  information 
contained  in  the  submission  does  not 
justify  the  amoimt  of  time  requested,  a 
more  appropriate  amount  of  time  will  be 
allocated  and  the  participant  will  be 
notified  of  that  fact 

Any  party  who  has  not  substantially 
complied  with  this  requirement  may  be 
limited  to  a  10-minute  presentatioiL  Any 
party  who  has  not  Hied  a  Notice  of 
Intention  to  Appear  may  be  allowed  to 
testify,  as  time  permits,  at  the  discretion 
of  the  Administrative  Law  Judge. 

OSHA  emphasizes  that  the  hearing  is 
open  to  the  public,  and  that  interested 
persons  are  welcome  to  attend. 
However,  only  persons  who  have  filed 
proper  notices  of  intention  to  appear  at 
the  hearing  will  be  entitied  to  ask 
questions  and  otherwise  participate 
fully  in  the  proceeding. 

Conduct  and  Nature  of  Hearing 

The  hearing  will  commence  at  10  a.m.. 
on  September  IZ  1989.  At  that  time  any 
procedural  matters  relating  to  the 
proceeding  will  be  resolved. 

The  nature  of  the  informal  rule  making 
hearings  to  be  held  is  established  in  the 
legislative  history  of  section  6  of  the  Act 
and  is  reflected  by  the  OSHA  hearing 


regulations  (see  29  CFR  1911.15(a)). 
Although  the  presiding  officer  is  an 
Administrative  Law  Judge  and 
questioning  by  interested  persons  is 
allowed  on  crucial  issues,  it  is  clear  that 
the  proceeding  shall  remain  informal 
and  legislative  in  type.  The  essential 
intent  is  to  provide  an  opportunity  for 
effective  oral  presentation  by  interested 
persons  which  can  be  carried  out 
expeditiously  and  in  the  absence  of  rigid 
procedures  which  might  unduly  impede 
or  protract  the  rulemaking  process. 
The  hearings  will  be  conducted  in 
accordance  with  29  CFR  Part  1911.  The 
hearing  will  be  presided  over  by  an 
Administrative  Law  Judge  who  will  have 
all  the  powers  necessary  and 
appropriate  to  conduct  a  full  and  fair 
informal  hearing  as  provided  in  29  CFR 
1911  including  the  powers: 

(1)  To  regulate  the  course  of  the 
proceedings; 

(2)  To  dispose  of  procedural  requests, 
objections  and  comparable  matters; 

(3)  To  confine  the  presentation  to  the 
matters  pertinent  to  the  issues  raised; 

(4)  To  regidate  the  conduct  of  those 
present  at  the  hearing  by  appropriate 
means; 

(5)  In  the  Judge's  discretioa  to 
question  and  permit  the  questioning  of 
any  witness  and  to  limit  the  time  for 
questioning;  and 

(6)  In  the  Judge's  discretion,  to  keep 
the  record  open  for  a  reasonable,  stated 
time  to  receive  written  information  and 
additional  data,  views,  and  arguments 
fit)m  any  person  who  has  participated  in 
the  oral  proceedings. 

Written  Comments 

Interested  persons  are  invited  to 
submit  written  comments  on  the  issues 
raised  in  the  proposal  and  summarized 
in  this  notice.  Written  comments  must 
be  postmarked  on  or  before  August  14, 
198^,  and  submitted  in  quadruplicate  to 
the  Docket  Office,  Docket  Number  H- 
370,  Room  N-2625,  U.S.  Department  of 
Labor,  200  Constitution  Ave.  NW.. 
Washington,  DC  20210.  The  telephone 
number  of  the  Docket  Office  is  (202) 
523-7894.  and  its  hours  of  operation  are 
8:15  a.m.  to  4:45  p.m.  Monday  through 
Friday  except  Federal  holidays. 
Comments  limited  to  10  pages  or  less  in 
length  may  also  be  transmitted  by 
facsimile  to  (202)  523-5046  or  (for  FTS) 
to  8-523-5046.  provided  the  original  and 
4  copies  of  the  comment  are  sent  to  the 
Docket  Officer  thereafter.  Written 
submissions  must  clearly  identify  the 
provisions  of  the  proposal  which  are 
addressed  and  the  position  taken  on 
each  issue. 

All  materials  submitted  will  be 
available  for  inspection  and  copying  at 


23134 


Fedwal  Rm^atat  /  VoL  54,  No.  M)2  /  Tuesday.  May  3a  1989  /  PropoMd  Rales 


this  addrau.  All  timtty  aubmisaions  will 
be  part  of  the  record  of  the  proctediog. 

til  formation  on  HeptitUin  B  Vaccination 
Issues  for  the  Public  Hearing 

OSHA  seeks  to  gather  additional 
information  related  to  hepatitis- B 
vaccination  during  the  written  comment 
period  and  the  public  hearing.  Since  the 
employee's  participation  in  the  hepatitis 
B  vaccination  program  is  voluntary, 
OSHA  is  particularly  interested  in 
existing  HBV  vaccination  programs  that 
have  achieved  a  high  degree  of 
voluntary  employee  compliance.  The 
Agency  will  attempt  to  identify  those 
elements  that  are  common  to  successful 
programs  and  will  provide  this 
information  to  all  employers.  In 
addition,  we  are  also  seeking 
information  on  other  issues  including 
availability,  cost  and  any  potential 
djsfribiifion  problems  that  are 
associdted  with  initiating  the 
vaccination  of  large  miners  of 
employees  within- the  150  day  period 
following  the  effective  date  of  the 
standard. 

The  A^ncy  intends  to  designate 
several  dajrs  of  the  Washington;  DC 
hearing  to  focus  on  the  issues 
surrounding  HBV  vaccination.  We 
encoarage  bearing  participants  whvae 
primary  testimony  will  involva  hepatitis 
B  vaccination  to  indicate  this  in  tlMir 
Notice  of  Intention  To  Appear,  and 
OSHA  will  attempt  to  achedule  these 
participants  on  thie  days  of  the  heariag 
that  are  set  aside  to  fecaa  on  Hepatitia  B 
vaccinatioiL  Other  participants  wdiose 
testimony  will  not  be  primarily  en  HBV 
vaccination  issues  but  who  wish  to 
address  HBV  vaccination  will  be 
scheduled  on  another  day,  but  they  may 
enter  a  separate  statement  in  the  record 
during  this  period  In  any  case, 
participants  are  free  to  discuss  hepatitis 
B  vaccination  or  any  other  issue  related 
to  this  standard  whenever  they  present 
their  testimony. 

Certification  of  Record  and  Final 
Determination  After  Hearing 

Following  the  close  of  the  hearing,  the 
presiding  Administrative  Law  Judge  will 
certify  the  record  of  the  hearing  to  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  The 
Administrative  Law  Judge  does  not 
make  or  recommend  any  decisions  as  to 
the  content  of  the  final  standard. 

The  proposed  standard  will  be 
reviewed  in  light  of  all  testimony  and 
written  submissions  received  as  pact  of 
the  record,  and  a  standard  will  be 
issued,  based  on  the  entire  record  of  the 
proceeding,  including  the  written 
comments  and  data  received  from  the 
public. 


XI.  AutiMrity  and  Slyutiwa 

This  document  was  prepared  under 
the  direction  of  Alan  C.  IVftMillan, 
Acting  Assistant  Secretary  of  Labor  Cor 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

Accordingly,  pursuant  to  sectiooa  §(b), 
8(c)  and  8(g)  of  the  Occupattonalr  Safety 
and  Health  Act  of  1970  (2&U.S.C.  865, 
657),  29  CFR  Put  1911  and  Seoetary  of 
Labor's  Order  No.  Q-Sa  (48  PR  3^36),  29 
CFR  Pari  1910  is  proposed  to  be- 
amended  as  set  forth  below. 

List  of  Subjects  fai  29CFK  Part  t91ir 

AIDS,  Hepatitis  B,  Human 
Immunodeficiency  Virus,  Blood.  Blood 
diseases,  Conmiunicable  disease, 
Health,  Healthcare,  Health  professions, 
Hospitals,  Protective  equipment. 
Immunization,  Medical  research. 
Occupational  safety  and  health. 

Signed  at  Washington,  DC  on  this  19th  day 
of  May.  T98a 

Alan  C.  McMillu, 

Acting  Assistant  Secretary  of  Labor. 

Xn.  Tne  Preposes  StandaitT 

General  Industry 

Parts  1910  of  Title  29  of  the  Code  of 
Federal  Regulations  are  proposed  to  be 
amended  as  follows: 

PART  1»1t— (AMENOCDr 


Subpart  Z— { 


1.  The  general  authority  citation  for 
Subpart  Z  of  29  CFR  Pact  19ia  cantinaes 
to  read  as  follows  and  a  new  dtatien  for 
i  1910.1030  is  added: 

Autiwrity:  Sees.  6  and  9.  Occupational 
Safety  and  Health  Act.  29  U.S.C.  665, 657. 
Secretary  of  Labor's  Orders  Not.  12-71  (36  PR 
8754),  8-78  (41  FR  25069).  or  9-83  (48  FR 
35736).  as  appUcabis:  and!  29  CFR  Part  1911. 
***** 

Section  1910.1030  also  issued  under  29 
U.S.C  653. 

***** 

2.  Section  1910.1030  is  added  to  read 
as  follows: 

§1910.1030   BleodtomepMhegeiM. 

(a)  Scope  and  application.  This 
section  applies  to  all  occupalional 
exposure  to  blood  or  other  potentially 
infectious  materials  as  defined  by 
paragraph  [b)  of  this  section. 

(b)  Definitions.  For  purposes  of  this 
section,  the  following  shall  apply: 

"Assistant  Secretary  "  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  or 
designated  representative. 


"Blood"  mems  huraaayaod.  human 
blood  componentB  «id  pcedaelB  made 
from  htiman  Mood. 

"Bloodbeme  Pathogeaaf'  mrans 
pathogenic  micraocgaidaBs  that  are 
present  in  human  blood  aad  cas  canse 
disease  in  humans.  These- pathogens 
inchide,  but  are  not  limited  tOk  hepatitis 
B  virus  (HBV)  and  human 
immunodeficiency  Titus  (HIV). 

"Clinical  Laboratory"  means  a 
workplace  where  diagnostic  or  other 
screening  procedares  are  perfbrmed  on 
blood  or  other  potentially  infoctioas 
materials. 

"Director"  means  tfte  Dfredor  of  the 
National  Institute  for  Occupational 
Safety  and  Health,  U.S.  Department  of 
Health  and  Human  Services,  or 
designated  representative. 

"Disinfect"  means  to  inactivate 
virtually  all  recognized  pathogenic 
microoi^nisms  but  not  necessarily  all 
microbial  forms  (e.g.  bacterial 
endospores)  on  inanimate  objects. 

"Engineering  Controls'*  means 
controls  that  isolate  or  remove  the 
hazard  from  the  workplace. 

"^posure  fDcidfent**  means  a  specific 
eye,  mouth,  other  mucous-  memhrane. 
non-intact  skin,  or  parenteral  contact 
with  blood  or  other  potentially 
infectious  materials  that  results  from  the 
performance  of  an  employee's  duties. 

"Infectious  Waste"  meanai  blaod  and 
blood  products,  cootaniBated  sharps, 
pathological  wastes,  and 
microbiological  wastes. 

"Occupational  Exposuie"  meana 
reasonably  anticipated  skin,  eye. 
mucous  membrane,  or  parestaral 
contact  with  blood  or  other  potentially 
infectious  material  that  may  resoh  from 
the  performance  of  an  employee's 
duties.  This  definition  exdndes 
incidental  exposures  that  may  take 
place  on  the  job,  and  that  are  neidier 
reasonably  nor  routinely  expected  and 
that  the  worker  is  not  reqnned  to  incur 
in  the  normal  course  of  employment 

"Other  Potentially  Infiectious 
Materials"  means 

(1)  The  following  body  fluids:  semen, 
vaginal  secretions,  cerebrospinal  fluid, 
synovial  fluid,  pleural  Quid,  pericardial 
fluid,  peritoneal  fhiid ,  amniotic  fluid, 
saliva  in  dental  procedures,  and  any 
body  fluid  that  is  visibly  contaminated 
with  blood. 

(2)  Any  unfixed  tissue  or  organ  (other 
than  intact  skin)  from  a  htiman  (Uving  or 
dead) and 

(3)  HLV-  or  HBV-containing  cell  or 
tissue  cultures,  organ  cultures,  and 
culture  medium  or  other  solutions;  and 
blood,  organs  or  other  tissues  from 
experimental  animalis  infected  with  lilV 
or  HBV. 
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"Parenteral"  means  exposure 
occurring  as  a  result  of  piercing  the  skin 
barrier  (e.g.  subcutaneous, 
intramuscular,  intravenous  routes). 

"Patient"  means  any  individual,  living 
or  dead,  whose  blood,  body  fluids, 
tissues,  or  organs  may  be  a  source  of 
exposure  to  the  employee.  Examples 
include,  but  are  not  limited  to,  hospital 
and  clinic  patients;  clients  in  institutions 
for  the  mentally  retarded:  trauma 
victims:  clients  of  drug  and  alcohol 
treatment  facilities;  residents  of 
hospices  and  nursing  homes;  human 
remains  prior  to  embalming;  and 
individuals  who  donate  or  sell  blood  or 
blood  components. 

"Personal  Protective  Equipment"  is 
specialized  clothing  or  equipment  worn 
by  an  employee  to  protect  him/her  from 
a  hazard. 

"Production  Facility"  means  a  facility 
engaged  in  industrial-scale,  large- 
volume  production  of  HIV  or  HBV  or  in 
high  concentration  production  of  HIV  or 
HBV. 

"Research  Laboratory"  means  a 
laboratory  producing  research- 
laboratory-scale  amounts  of  HIV  or 
HBV. 

"Sharps"  means  any  object  that  can 
penetrate  the  skin  including,  but  not 
limited  to,  needles,  scalpels,  and  broken 
capillary  tubes. 

"Sterilize"  means  the  use  of  a  physical 
or  chemical  procedure  to  destroy  all 
microbial  life  including  highly  resistant 
bacterial  endospores. 

"Universal  precautions"  is  a  method 
of  infection  control  in  which  all  human 
blood  and  certain  human  body  fluids  are 
treated  as  if  known  to  be  infectious  for 
HIV,  HBV  and  other  bloodbome 
pathogens. 

"Work  Practice  Controls"  means 
controls  that  reduce  the  likelihood  of 
exposure  by  altering  the  maimer  in 
which  a  task  is  performed. 

(c)  Infection  control^  (1)  Exposure 
Determination,  (i)  Each  employer  who 
has  employees  with  occupational 
exposure  as  defined  by  paragraph  (b)  of 
this  section  shall  identify  and  document 
those  tasks  and  procedures  where 
occupational  exposures  may  take  place. 

(ii)  Each  employer  shall  identify  and 
document  all  positions  with 
occupational  exposure. 

(iii)  This  exposure  determination  shall 
be  made  without  regard  to  the  use  of 
personal  protective  equipment. 

(2)  Infection  Control  Plan,  (i)  Each 
employer  having  employees  whose 
reasonably  anticipated  duties  may  result 
in  occupational  exposure  shall  establish 
a  written  infection  control  plan  designed 
to  minimize  or  eliminate  employee 
exposure. 


(ii)  This  infection  control  plan  shall 
contain  the  following  as  a  minimum: 

(A)  The  exposure  determination 
required  by  paragraph  (c)(1)  and 

(B)  The  schedule  and  method  of 
implementation  for  each  of  the 
applicable  paragraphs  of  this  standard. 

(iii)  This  infection  control  plan  shall 
be  reviewed  and  updated  as  necessary 
to  reflect  significant  changes  in  tasks  or 
procedures. 

(iv)  The  infection  control  plan  shall  be 
made  available  to  the  Assistant 
Secretary  and  the  Director  for 
examination  and  copying. 

(d)  Methods  of  Compliance —  (1) 
General.  Universal  precautions  shall  be 
observed  to  prevent  contact  with  blood 
and  other  potentially  infectious 
materials,  unless  those  precautions 
would  interfere  with  the  proper  delivery 
of  health  care  or  public  safety  services 
in  a  particular  circumstance,  or  would 
create  a  significant  risk  to  the  personal 
safety  of  the  woricer. 

(2)  Engineering  and  work  practice 
controls,  (i)  Engineering  controls  shall 
be  examined  and  maintained  or 
replaced  on  a  regular  schedule  to  ensure 
their  efi'ectiveness. 

(ii)  Employees  shall  wash  their  hands 
immediately  or  as  soon  as  possible  after 
removal  of  gloves  or  other  personal 
protective  equipment  and  after  hand 
contact  with  blood  or  other  potentially 
infectious  materials. 

(iii)  All  personal  protective  equipment 
shall  be  removed  immediately  upon 
leaving  the  work  area  or  as  soon  as 
possible  if  overtly  contaminated  and 
placed  in  an  appropriately  designated 
area  or  container  for  storage,  washing, 
decontamination  or  disposal. 

(iv)  Used  needles  and  other  sharps 
shall  not  be  sheared,  bent,  broken, 
recapped,  or  resheathed  by  hand.  Used 
needles  shall  not  be  removed  from 
disposable  syxinges. 

(v)  Eating,  drinking,  smoking,  applying 
cosmetics  or  lip  balm,  and  handling 
contact  lenses  are  prohibited  in  work 
areas  where  there  is  a  potential  for 
occupational  exposure. 

(vi)  Food  and  drink  shall  not  be  stored 
in  refrigerators,  freezers,  or  cabinets 
where  blood  or  other  potentially 
infectious  materials  are  stored  or  in 
other  areas  of  possible  contamination. 

(vii)  All  procedures  involving  blood  or 
other  potentially  infectious  materials 
shall  be  performed  in  such  a  manner  as 
to  minimize  splashing,  spraying,  and 
aerosolization  of  these  substances. 

(viii)  Mouth  pipetting/suctioning  is 
prohibited. 

(3)  Personal  protective  equipment — 
(i)  Provision  and  Use.  When  there  is  a 
potential  for  occupational  exposure,  the 
employer  shall  provide  and  assure  that 


the  employee  uses  appropriate  personal 
protective  equipment  such  as,  but  not 
limited  to,  gloves:  gowns,  fluid-proof 
aprons,  laboratory  coats,  and  head  and 
foot  coverings:  face  shields  or  masks 
and  eye  protection;  and  mouthpieces, 
resuscitation  bags,  pocket  masks,  or 
other  ventilation  devices. 

(ii)  Accessibility.  The  employer  shall 
assure  that  appropriate  personal 
protective  equipment  in  the  appropriate 
sizes  is  readily  accessible  at  the 
worksite  or  issued  to  employees. 
Hypoallet^genic  gloves  shall  be  readily 
accessible  to  those  employees  who  are 
allergic  to  the  gloves  normally  provided. 

(iii)  Cleaning.  The  employer  shall 
provide  for  the  cleaning,  laundering  or 
disposal  of  personal  protective 
equipment  required  by  paragraphs  (d) 
and  (e)  of  this  standard. 

(iv)  Repair  and  replacement.  The 
employer  shall  repair  or  replace 
required  personal  protective  equipment 
as  needed  to  maintain  its  effectiveness. 

(v)  Gloves.  Gloves  shall  be  worn 
when  the  employee  has  the  potential  for 
the  hands  to  have  direct  skin  contact 
with  blood,  other  potentially  infectious 
materials,  mucous  membranes,  non- 
intact  skin,  and  when  handling  items  or 
surfaces  soiled  with  blood  or  other 
potentially  infectious  materials. 

(A)  Disposable  (single  use)  gloves, 
such  as  surgical  or  examination  gloves, 
shall  be  replaced  as  soon  as  possible 
when  visibly  soiled,  torn,  punctured,  or 
when  their  ability  to  function  as  a 
barrier  is  compromised.  They  shall  not 
be  washed  or  disinfected  for  re-use. 

(B)  Utility  gloves  may  be  disinfected 
for  re-use  if  the  integrity  of  the  glove  is 
not  compromised,  however  they  must  be 
discarded  if  they  are  cracked,  peeling, 
discolored,  torn,  punctured,  or  exhibit 
other  signs  of  deterioration. 

(vi)  Masks.  Eye  Protection,  and  Face 
Shields.  Masks  and  eye  protection  or 
chin-length  face  shields  shall  be  worn 
whenever  splashes,  spray,  spatter, 
droplets,  or  aerosols  of  blood  or  other 
potentially  infectious  materials  may  be 
generated  and  there  is  a  potential  for 
eye,  nose,  or  mouth  contamination. 

(vii)  Gowns.  Aprons,  ar.d  Other 
Protective  Body  Clothing.  Appropriate 
protective  clothing  shall  be  worn  when 
the  employee  has  a  potential  for 
occupational  exposure.  The  type  and 
characteristics  wili  depend  upon  the 
task  and  degree  of  exposure  anticipated: 
however,  the  clothing  selected  shall 
form  an  effective  barrier. 

(A)  Gowns,  lab  coats,  aprons,  or 
similar  clothing  shall  be  worn  if  there  is 
a  potential  for  soiling  of  clothes  with 
blood  or  other  potentially  infectious 
materials. 
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(B)  Fluid-resutant  dothisg  shall  be 
worn  a  tfaaie  is  a  pottnbai  toraplasfaing 
or  spraying  of  blood  or  oihet  potentially 
infectious  materials. 

(C)  Surgical  caps  or  hoods  shaU  b« 
worn  if  there  is  a  potential  for  splashing 
or  splattering  of  blood  or  other 
potentially  infectious  materials  on  the 
head. 

(D)  Fluid-proof  clothing  shall  be  worn 
if  there  is  a  potential  for  clothing 
becoming  soaked  with  blood  or  other 
potentially  infectious  materials. 

(E)  Fluid-proof  shoe  covers  shall  be 
worn  if  there  is  a  potential  for  shoes  to 
become  contaminated  and/or  soaked 
with  blood  or  other  potentially 
infectious  materials. 

(4)  Housekeeping — (i)  General. 
Employers  shall  assure  that  the  worksite 
is  maintained  in  a  clean  and  sanitary 
condition.  The  employer  shall  determine 
and  implement  the  appropriate  written 
schedule  for  cleaning  and  method  of 
disinfection  based  upon  the  location 
within  the  facility,  type  of  surface  to  be 
cleaned,  type  of  soil  present,  and  tasks 
or  procedures  being  performed. 

(ii)  Cleaning  and  Disinfection.  All 
equipment  and  environmental  and 
working  surfaces  shall  be  properly 
cleaned  and  disinfected  after  contact 
with  blood  or  other  potentially 
infectious  materials. 

(A)  Work  surfaces  shall  be 
decontaminated  with  an  appropriate 
disinfectant  after  completifm  of 
procedures;  when  surfaces  are  overtly 
contaminated,  immediately  after  any 
spill  of  blood  or  other  potentially 
infectious  materials;  and  at  the  end  of 
the  work  shift. 

(B)  Protective  coverings  such  as 
plastic  wrap,  aluminum  foil,  or 
imperviously-backed  absorbent  paper 
may  be  used  to  cover  equipment  and 
environmental  surfaces.  These  coverings 
shall  be  removed  and  replaced  at  the 
end  of  the  work  shift  or  when  they 
become  overtly  contaminated. 

(C)  Equipment  which  may  become 
contaminated  with  blood  or  other 
poteatialty  infectious  materials  shall  be 
checked  routinely  and  prior  to  servicing 
or  shipping  and  shall  be  decontaminated 
as  necessary. 

(D)  All  bins,  pails,  cans,  and  similar 
receptacles  intended  for  reuse  which 
have  a  potential  for  becoming 
contaminated  with  blood  or  other 
potentially  infectioua  matertals  shall  be 
inspected,  cleaned,  and  disinfected  on  a 
regularly  scheduled  basis  and  cleaned 
and  disinfected  immediately  or  as  soon 
as  possible  upon  visible  contamination. 

(E)  Broken  glassware  which  may  be 
contaminated  shaH  not  be  picked  op 
directly  with  the  hands.  It  shall  be 
cleaned  up  using  mechanical  means. 


such  ae  a  brush  and  dost  pan,  a  vacuum 
uleaneiv  tonga,  cott(Bt  swabe  or  forceps. 

(F)  Spedaaens  of  bloederodier 
potentially  iniietious  matsriaJe  shall  be 
placed  in  a  closabls,  leakproof  contamer 
labeled  or  color-coded  accerding  to 
paragraph  (gKl)(ii)  prior  to  bemg  stored 
or  transported.  If  outside  contaminaHon 
of  the  primary  contamer  is  likely,  tlten  a 
second  leakptoof  container  tkat  is 
labeled  or  color-coded  according  to 
paragraph  (g)(1)(iiT  shall  be  placed  over 
the  outside  oiF  the  first  and  closed  to 
prevent  leakage  during  handling. 
storage,  or  transport.  IS  puncture  of  the 
primary  container  is  likely,  it  shall  be 
placed  within  a  Ieak(m}of.  pimcture- 
resistant  secondary  container. 

(G)  Reusable  items  contaminated  with 
blood  or  other  potentially  infectious 
materials  shall  be  decontaminated  priOT 
to  washing  and/or  reprocessing. 

(iii)  Infectious  Waste  Dispoml.  (A)  All 
infectious  waste  destined  for  disposal 
shall  be  placed  in  closaUe,  leakproof 
containers  or  bags  that  are  color  coded 
or  labeled  as  required  by  paragraph 
(g)(l](ii]  of  this  standard. 

(1)  If  outside  contaminatien  of  the 
container  or  bag  is  likely  to  occur  then  a 
second  leakproof  container  or  bag  wdiich 
is  ciosable  and  labeled  or  color-co<fed 
as  described  in  paragraph  (g^lKii)  shall 
be  placed  over  the  outside  oif  tlie  fest 
and  closed  to  prevent  leakage  during 
handling,  storage,  and  transport 

[2]  ENsposal  of  aK  hifectioua  waste 
shall  be  in  accordance  with  appUcaUe 
Federal,  state,  and  local  regulations. 

(B)  Immediately  after  use.  sharps  shati 
be  disposed  of  in  closabii;  puncture 
resistant,  disposable  ccmtainers  which 
are  leakproof  un  the  sides  and  bottom 
and  that  are  labeled  or  color-coded 
according  to  paragraph  (g)(l)(ii). 

[1)  These  containers  shall  be  easily 
accessible  to  personnel  and  located  in 
the  immediate  area  of  use. 

[2]  These  containers  shall  be  replaced 
routinely  and  not  allowed  to  overiilL 

(iv)  Laundry.  (A)  Laundry  from 
workplaces  with  employees  covered 
under  paragraph  (a]  of  this  section  that 
is  contaminated  with  blood  or  other 
potentially  infectious  materials  or  may 
contain  contaminated  sharps  shall  be 
treated  as  if  it  were  contaminated  and 
shall  be  handled  as  little  aa  possihle  and 
with  a  mininmm  of  agitation. 

(7)  Contammated  laundry  shall:  be 
bagged  at  the  location  where  it  was 
used  and  shall  not  be  sorted  or  rhiscd  in 
patient-care  areas. 

(2)  Contaminated  laundry  shali  be 
placed  and  transported  in  bags  that  are 
labeled  or  color-coded  as  described  in 
paragraph  (g)(l)(ii).  Whenever  tfiis 
launflry  is  wet  and  presents  the 
potential  for  soak-through  of  oc  fieakage 


from  the  bag.  it  shall  be  piaeed  and 
transported  in  leakproof  begs. 

(B)  The  employer  shall  ensure  that 
laundry  workers  wear  protective  gloves 
and  other  appropriate  personal 
protective  equipment  Hi  prevent 
occupational  exposure  during  handling 
or  sorting. 

(e)  HIV  and  HBV  Research 
Laboratories  and  Pwdaction  Facilities. 
(1)  This  paragraph  applies  to  research 
laboratories  and  production  Eacihties 
engaged  in  the  culture,  production, 
concentration,  and  manipulation  of  HIV 
and  HBV.  It  does  not  apply  to  clinical  or 
diagnostic  laboratories  engaged  solely 
in  the  analysis  of  blood,  tissues,  or 
organs.  These  requirements  apply  in 
addition  to  the  other  requnements  of  the 
standard. 

(2)  Research  laboratories  and 
production  fecilities  shall  meet  the 
following  criteria: 

(i)  Standard  microbiological 
practices.  All  infectious  liquid  or  sohd 
waste  shall  be  decontaminated  before 
being  disposed  of. 

(ii)  Special  practices.  (A)  Laboratory 
doors  shall  be  kept  closed  when  work 
involving  HIV  or  FfflV  is  in  progress. 

(B)  Contaminated  materials  that  are  to 
be  decontaminated  at  a  site  away  from 
the  work  area  shall  be  placed  in  a 
durable,  leakproof  container  that  is 
closed  before  being  removed  &ora  the 
work  area 

(C)  Access  to  the  work  aiea  shall  be 
limited  to  authorized  peraena  only. 
Policies  and  procedufea  shaU  be 
established  whereby  only  persons  who 
have  been  advised  of  the  potential 
biohazard.  who  meet  any  specific  entry 
requirements,  and  who  comply  with  all 
entry  and  exit  procedures  shall  be 
allowed  to  eater  the  work  ueas  and 
animal  rooms. 

(D)  When  potentially  infsctiom 
materials  or  infected  animals  are 
present  in  the  work  area  or  containment 
module,  a  hazard  waniag  si^ 
incorporating  the  universal  biohazard 
symbol  shall  be  posted  en  all  access 
doors.  The  hazard  wamiag  signriiall 
comply  with  the  provisions  outlined  in 
paragraph  (g](l)(i]  of  this  standtu-d 

(E)  All  activities  involving  potentially 
infectious  materials  shall  be  conducted 
in  biological  safety  cabinctB  or  other 
physical-containnMot  devices  widim.  the 
containment  module.  No  work  shall  be 
conducted  in  opei  vessels  on  the  open 
bench. 

(F)  Laboralory  coats,  gowns,  smocks, 
uniforms,  or  other  appropriate  protective 
clothing  shall  be  used  in  the  work  area 
and  animal  rooms.  Protective  clothing 
shall  not  be  worn  outside  of  the  work 


area  and  shall  be  decontaminated 
before  being  laundered. 

(G)  Special  care  shall  be  taken  \o 
avoid  skin  contamination  with 
potentially  infectious  materials.  Gloves 
shall  be  worn  when  handling  infected 
animals  and  when  making  hand  contact 
with  potentially  infectious  materials  is 
unavoidable. 

(H)  All  waste  from  work  areas 
including  animal  rooms  shall  be 
decontaminated  before  disposal. 

(I)  Vacuum  lines  shall  be  protected 
with  high-efficiency  particulate  air 
(HEPA)  filters  and  hquid  disinfectant 
traps. 

(I)  Hypodermic  needles  and  syringes 
shall  be  used  only  for  parenteral 
injection  and  aspiration  of  fluids  from 
laboratory  animals  and  diaphragm 
bottles.  Chily  needle-locking  syringes  or 
disposable  syringe-needle  units  (i.e.,  the 
needle  is  integral  to  the  syringe)  shall  be 
used  for  the  injection  or  aspiration  of 
potentially  infectious  fluids.  Extreme 
caution  shall  be  used  when  handling 
needles  and  syringes  to  avoid 
autoinoculation  and  the  generation  of 
aerosols  during  use  and  disposal.  A 
needle  shall  not  be  bent,  sheared 
replaced  in  the  sheath  or  guard,  or 
removed  from  the  syringe  following  use. 
The  needle  and  syringe  shall  be 
promptly  placed  in  a  puncture-resistant 
container  and  decontaminated, 
preferably  by  autoclaving.  before  being 
discarded  or  reused. 

(K)  Spills  and  accidents  that  result  in 
overt  exposures  of  employees  to 
potentially  infectious  materials  shall  be 
immediately  reported  to  the  laboratory 
director  or  other  responsible  person. 

(L)  A  biosafety  manual  shall  be 
prepared  or  adopted.  Personnel  shall  be 
advised  of  potential  hazards,  shall  be 
required  to  read  instructions  on 
practices  and  procedures,  and  shall  be 
required  to  follow  them. 

(iii)  Containment  equipment.  (A) 
Certified  biological  safety  cabinets 
(Class  I.  U.  or  HI)  or  other  appropriate 
combinations  of  personal  protection  or 
physical  containment  devices,  such  as 
special  protective  clothing,  respirators, 
centrifuge  safety  cups,  sealed  centrifuge 
rotors,  and  containment  caging  for 
animals,  shall  be  used  for  all  activities 
with  potentially  infectious  materials  that 
pose  a  threat  of  exposure  to  droplets, 
splashes,  spills,  or  aerosols. 

(B)  Biological  safety  cabinets  shall  be 
certified  when  installed,  whenever  they 
are  moved  and  at  least  annually. 

(3)  HIV  and  HBV  research 
laboratories  shall  meet  the  following 
criteria: 

(i)  Each  laboratory  shall  contain  a 
smk  for  hand  washing. 
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(ii)  An  autoclave  for  decontamination 
of  infectious  laboratory  waste  shall  be 
available. 

(4)  HIV  and  HBV  production  facilities 
shall  meet  the  following  criteria: 

(i)  The  work  areas  shall  be  separated 
from  areas  that  are  open  to  unrestricted 
traffic  flow  within  the  building.  Passage 
through  two  sets  of  doors  shall  be  the 
basic  requirement  for  entry  into  the 
work  area  from  access  corridors  or  other 
contiguous  areas.  Physical  separation  of 
the  high-containment  work  area  from 
access  corridors  or  other  areas  or 
activities  may  also  be  provided  by  a 
double-doored  clothes-change  room 
(showers  may  be  included),  airlock,  or 
other  access  facility  that  requires 
passing  through  two  sets  of  doors  before 
entering  the  work  area. 

(ii)  The  interior  surfaces  of  walls, 
floors  and  ceilings  shall  be  water 
resistant  so  that  they  can  be  easily 
cleaned.  Penetrations  in  these  surfaces 
shall  be  sealed  or  capable  of  being 
sealed  to  facilitate  decontamination  of 
the  work  area. 

(iii)  Each  work  area  shall  contain  a 
sink  for  washing  hands.  The  sink  shall 
be  foot,  elbow,  or  automatically 
operated  and  shall  be  located  near  the 
exit  door  of  the  work  area. 

(iv)  Access  doors  to  the  work  area  or 
containment  module  shall  be  self- 
closing. 

(v)  An  autoclave  for  decontamination 
of  infectious  waste  shall  be  available 
within  ores  near  as  possible  to  the  work 
area. 

(vi)  A  ducted  exhaust-air  ventilation 
system  shall  be  provided.  This  system 
shall  create  directional  airflow  that 
draws  air  into  the  work  area  through  the 
entry  area.  The  exhaust  air  shall  not  be 
recirculated  to  any  other  area  of  the 
building,  shall  be  discharged  to  the 
outside,  and  shall  be  dispersed  away 
from  occupied  areas  and  air  intakes. 
The  proper  direction  of  the  airflow  shall 
be  verified  (i.e.,  into  the  work  area). 

(5)  Training  requirements.  Additional 
training  requirements  for  employees  in 
HIV  and  HBV  research  laboratories  and 
HIV  and  HBV  production  facilities  are 
specified  in  paragraph  (g)(2)(v). 

(f J  Hepatitis  B  Vaccination  and  Post 
Exposure  Follow-up — (1)  General,  (i) 
The  employer  shall  make  available 
hepatitis  B  vaccination  to  all  employees 
who  have  occupational  exposure  on 
average  one  or  more  times  per  month 
and  post-exposure  follow-up  for  all 
employees  with  an  occupational 
exposure  incident. 

(ii)  The  employer  shall  assure  that  all 
medical  evaluations  and  procedures  are 
performed  by  or  under  the  supervision 
of  a  licensed  physician  and  that  all 


laboratory  tests  are  conducted  by  an 
accredited  laboratory. 

(iii)  The  employer  shall  assure  that  all 
evaluations,  procedures,  vaccinations, 
and  post-exposure  management  are 
provided  to  the  employee  at  a 
reasonable  time  and  place,  and 
according  to  standard  recommendations 
for  medical  practice. 

(2)  HBV  Vaccination,  (i)  HBV 
vaccination  shall  be  offered  to  all 
employees  occupationally  exposed  on 
an  average  of  one  or  more  times  per 
month  to  blood  or  other  potentially 
infectious  materials,  unless  the 
employee  has  a  previous  HBV 
vaccination  or  unless  antibod>  testing 
has  revealed  that  the  employee  is 
immune.  If  the  employee  initially 
declines  HBV  vaccination  but  at  a  later 
date  while  still  covered  under  the 
standard  decides  to  accept  the  HBV 
vaccine,  the  employer  shall  provide  the 
vaccine  at  that  time.  Should  a  booster 
dose(s)  be  recommended  at  a  future 
date,  such  booster  dose(s)  shall  be 
provided  according  to  standard 
recommendations  for  medical  practice. 

(ii)  HBV  antibody  testing  shall  be 
made  available  to  an  employee  who 
desires  such  testing  prior  to  deciding 
whether  or  not  to  receive  HBV 
vaccination.  If  the  employee  is  found  to 
be  immune  to  HBV  by  virtue  of 
adequate  antibody  titer,  then  the 
employer  is  not  required  to  offer  the 
HBV  vaccine  to  that  employee. 

(3)  Post  exposure  evaluation  and 
follow-up.  Following  a  report  of  an 
exposure  incident,  the  employer  shall 
make  available  to  each  employee 
covered  by  paragraph  |.i)  a  confidrntidi 
medical  evaluation  and  follow-up, 
includir,;  at  least  the  following 
elements: 

(i)  Dorumenlation  of  the  routefs)  of 
exposure.  HBV  and  HIV  antibody  status 
of  the  source  patient(s)  (if  known),  and 
the  circumstances  under  which  the 
exposure  orcurred. 

(ii)  If  the  source  patient  can  be 
determined  and  permission  is  obtained, 
collection  of  and  testing  of  the  source 
patient's  blood  to  determine  the 
presence  of  HIV  or  HBV  infection 

(iii)  Collection  of  blood  from  the 
exposed  employee  as  soon  as  possible 
after  the  exposure  incident  for  the 
determination  of  HIV  and/or  HBV 
status.  Actual  antibody  or  antigen 
testing  of  the  blood  or  serum  sample 
may  be  done  at  that  time  or  at  a  later 
dale  if  the  employee  so  requests. 

(iv)  Follow-up  of  the  exposed 
employee  including  antibody  or  antigen 
testing,  counseling,  illness  reporting,  and 
safe  and  effective  post-exposure 
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prophylaxis,  according  to  standard 
recommendations  for  medical  practice. 

(4)  Information  provided  to  the 
physician.  The  employer  shall  provide 
the  following  information  to  the 
evaluating  physician: 

(i)  A  copy  of  this  regulation  and  its 
appendices  and 

|ii)  A  description  of  the  affected 
e.'nployee's  duties  as  they  relate  to  the 
employee's  occupational  exposure. 

(5)  Physician 's  written  opinion.  For 
each  evaluation  under  this  section,  the 
employer  shall  obtain  and  provide  the 
employee  with  a  copy  of  the  evaluating 
physician's  written  opinion  within  15 
working  days  of  the  completion  of  the 
evaluation.  The  written  opinion  shall  be 
limited  to  the  following  information: 

(i)  The  physician's  recommended 
limitations  upon  the  employee's  ability 
to  receive  hepatitis  B  vaccination. 

(ii)  A  statement  that  the  employee  has 
been  informed  of  the  results  of  the 
medical  evaluation  and  that  the 
employee  has  been  told  about  any 
medical  conditions  resulting  from 
exposure  to  blood  or  other  potentially 
infectious  materials  which  require 
further  evaluation  or  treatment. 

(iii)  Specific  findings  or  diagnoses, 
which  are  related  to  the  employee's 
ability  to  receive  HBV  vaccination.  Any 
other  findings  and  diagnoses  shall 
remain  confidential. 

(6)  Medical  recordkeeping.  Medical 
records  required  by  this  standard  shall 
be  maintained  in  accordance  with 
paragraph  (h)(l]  of  this  section. 

(g)  Communication  of  Hazards  to 
Employees— {\)  Signs  and  Labels — (i) 
Signs.  The  employer  shall  post  signs  at 
the  entrance  to  work  areas  specified  in 
paragraph  (e)  of  this  standard  which 
shall  bear  the  following  legend: 


BIOEAZARD 


|Name  of  the  Infectious  Agent) 
(Special  requirements  for  entering  the 
area] 


(Name,  telephone  number  of  the 

laboratory  director  or  other 

responsible  person.) 

(ii)  Labels.  (A)  Warning  labels  shall 
be  affixed  to  containers  of  infectious 
waste;  refrigerators  and  freezers 
containing  blood  and  other  potentially 
infectious  materials;  and  other 
containers  used  to  store  or  transport 
blood  or  other  potentially  infectious 
materials  except  as  provided  in 
paragraph  (g)(l)(ii)  (E)  and  (F). 

(B)  Labels  required  by  this  section 
shall  include  the  following  legend: 


BIOHAZARD 


(C)  These  labels  shall  be  fluorpscent 
orange  or  orange-red  or  predominantly 
so.  with  lettering  or  symbols  in  a 
contrasting  color. 

(D)  Labels  required  by  paragraph 
lg)(l)('i)  shall  either  be  an  integral  part 
of  the  container  or  shall  be  affixed  as 
close  as  safely  possible  to  the  container 
by  string,  wire,  adhesive,  or  other 
method  that  prevents  their  loss  or 
unintentional  removal. 

(E)  Red  bags  or  red  containers  may  be 
substituted  for  labels  on  containers  of 
infectious  waste. 

(F)  Containers  of  blood  or  blood 
components  that  are  labeled  as  to  their 
contents  and  have  been  released  for 
distribution  are  exempted  from  the 
labeling  requirements  of  paragraph  (g). 

(2)  Information  and  Training,  (i) 
Employers  shall  ensure  that  all 
employees  with  occupational  exposure 
participate  in  a  training  program. 

(ii)  Training  shall  be  provided  at  the 
time  of  initial  employment  or  within  90 
days  after  the  effective  dale  of  this 
standard  and  at  least  annually 
thereafter. 

(iii)  Material  appropriate  in  content 
and  vocabulary  to  educational  level, 
literacy,  and  language  background  of 
employees  shall  be  used. 

(iv)  The  training  program  shall  contain 
the  following  elements: 


(A)  A  copy  of  this  standard  and  an 
explanation  of  its  contents; 

(B)  A  general  explanation  of  the 
epidemiology  and  symptoms  of 
bloodborne  diseases; 

(C)  An  explanation  of  the  modes  of 
transmission  of  bloodborne  pathogens: 

(D)  An  explanation  of  the  employer's 
infection  control  program. 

(E)  An  explanation  of  the  appropriate 
methods  for  recognizing  tasks  and  other 
activities  that  may  involve  exposure  to 
blood  and  other  potentially  infectious 
materials; 

(F)  An  explanation  of  the  use  and 
limitations  of  practices  that  will  pn-'vent 
or  reduce  exposure  including 
appropriate  engineering  controls,  work 
practices,  and  personal  protective 
equipment; 

(G)  Information  on  the  types,  proper 
use.  location,  removal,  handling, 
decontamination  and/or  disposal  of 
personal  protective  equipment; 

(H)  An  explanation  of  the  basis  for 
selection  of  personal  protective 
equipment; 

(I)  Information  on  the  hepatitis  B 
vaccine,  including  information  on  its 
efficacy,  safety,  and  the  benefits  of 
being  vaccinated. 

(J)  Information  on  the  appropriate 
actions  to  take  and  persons  to  contact  in 
an  emergency; 

(K)  An  explanation  of  the  procedure 
to  follow  if  an  exposure  incident  occurs, 
including  the  method  of  reporting  the 
incident  and  the  medical  follow-up  that 
will  be  made  available.  Also 
information  on  the  medical  counseling 
that  the  employer  is  providing  for 
exposed  individuals;  and 

(L)  An  explanation  of  the  signs  and 
labels  and/or  color  coding  required  by 
paragraph  (g)(1). 

(v)  Additional  training.  Employees  in 
HIV  or  HBV  research  laboratories  and 
HIV  or  HBV  production  facilities  shall 
receive  the  following  training  in  addition 
to  the  above  training  requirements: 

(A)  Employees  shall  be  trained  in  and 
demonstrate  proficiency  in  standard 
microbiological  practices  and 
techniques  and  in  the  practices  and 
operations  specific  to  the  facility  before 
being  allowed  to  work  with  HIV  or  HBV. 

(B)  Employees  shall  be  experienced  in 
the  handling  of  human  pathogens  or 
tissue  cultures  prior  to  working  with 
HIV  or  HBV. 

(C)  A  training  program  shall  be 
provided  to  employees  who  have  no 
prior  experience  in  handling  human 
pathogens.  Initial  work  activities  shall 
not  include  the  handling  of  infectious 
agents.  A  progression  of  work  activitiv^s 
shall  be  assigned  as  techniques  are 
learned  and  proficiency  is  developed 


The  employee  shall  participate  in  work 
activities  involving  infectious  agents 
only  after  proficiency  has  been 
demonstrated. 

(h)  Recordkeeping— [1]  Medical 
records,  (i)  The  employer  shall  establish 
and  maintain  an  accurate  record  for 
each  employee  subject  to  paragraph  (f) 
of  this  section,  in  accordance  with  29 
CFR  1910.20. 

(ii)  This  record  shall  include: 

(A)  The  name  and  social  security 
number  of  the  employee; 

(B)  A  copy  of  the  employee's  hepatitis 
B  vaccination  records  and  medical 
records  relative  to  the  employee's  abilitv 
to  receive  vaccination  or  the 
circumstances  of  an  exposure  incident; 

(C)  A  copy  of  all  results  of  physical 
examinations,  medical  testing,  and 
follow-up  procedures  as  they  relate  to 
the  employee's  ability  to  receive 
vaccination  or  to  post  exposure 
evaluation  following  an  exposure 
incident; 

(D)  The  employer's  copy  of  the 
physician's  written  opinion;  and 

(E)  A  copy  of  the  information 
provided  to  the  physician  as  required  by 
paragraphs  (f)(4). 

(iii)  Confidentiality.  The  employer 
shall  assure  that  employee  medical 
records  required  by  paragraph  (f)  are: 

(A)  Kept  confidential;  and 

(B)  Are  not  disclosed  or  reported  to 
any  person  within  or  outside  the 
workplace  except  as  required  by  this 
section  or  as  may  be  required  by  law. 

(iv)  The  employer  shall  maintain  this 
record  for  at  least  the  duration  of 
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employment  plus  30  vears  in  accordance 
with  29  CFR  1910.20. 

f2)  Training  Records,  (i)  Training 
records  shall  include  the  following 
information: 

(A)  The  dates  of  the  training  sessions: 

(B)  The  contents  or  a  summary  of  the 
training  sessions: 

(C)  The  names  of  persons  conducting 
the  training:  and 

(D)  The  names  of  all  persons 
attending  the  training  sessions. 

(ii)  These  records  shall  be  maintained 
for  5  years. 

(3)  Availability,  (i)  The  employer  shall 
assure  that  al!  records  required  to  be 
maintained  by  this  section  shall  be 
made  available  upon  request  to  the 
Assistant  Secretary  and  the  Director  for 
examination  and  copying. 

(ii)  Employee  training  records 
required  by  this  paragraph  shall  be 
provided  upon  request  for  examination 
and  copying  to  employees,  employee 
representatives,  and  the  Assistant 
Secretary  in  accordance  with  29  CFR 
1910.20. 

(iii)  Employee  medical  and  training 
records  required  by  this  paragraph  shall 
be  provided  upon  request  for 
examination  and  copying  to  the  subject 
employee,  to  anyone  having  written 
consent  of  the  subject  employee,  and  to 
the  Assistant  Secretary  in  accordance 
with  29  CFR  1910.20. 

(4)  Transfer  of  records,  (i)  The 
employer  shall  comply  with  the 
requirements  involving  transfer  of 
records  set  forth  in  29  CFR  1910.20(h). 


(ii)  If  the  employer  ceases  to  do 
business  and  there  is  no  successor 
employer  to  receive  and  retain  the 
records  for  the  prescribed  period,  the 
employer  shall  notify  the  Director,  at 
least  three  months  prior  to  their  disposal 
and  transmit  them  to  the  Director  if 
required  by  the  Director  to  do  so  within 
that  three  month  period. 

(i)  Dates— [\]  Effective  Date.  The 
standard  shall  become  effective  on 
[Insert  date  30  days  after  publication  in 
the  Federal  Register). 

(2)  Exposure  Determination.  The 
exposure  determination  required  by 
paragraph  (c)(1)  of  this  section  shall  be 
completed  within  90  days  of  the 
effective  date  of  this  standard. 

(3)  Infection  Control  Plan.  The 
Infection  Control  Plan  required  by 
paragraph  (c)(2)  of  this  section  shall  be 
completed  within  120  days  of  the 
effective  date  of  this  standard. 

(4)  Paragraphs  (d)(2)  Engineering  and 
Work  Practice  Controls,  (d)(3)  Personal 
Protective  Equipment.  {d)(4) 
Housekeeping,  (e)  HIV  and  HBV 
Research  Laboratories  and  Production 
Facilities,  (f)  Hepatitis  B  Vaccination 
and  Post-Exposure  Follow-up,  (g) 
Communication  of  Hazards  to 
Employees,  and  (h)  Recordkeeping  shall 
take  effect  150  days  after  the  effective 
date  of  this  standard.  OSHA  expects 
that  the  employer  will  have  initiated,  bi.t 
perhaps  not  completed,  the  HBV 
vaccination  series  within  this  time 
period. 

[FR  Doc.  89-12470  Filed  5-23-89;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Offte*  of  the  Secretary 

29  CFR  Part  70 

RIN:12«0-AA0t 

Department  of  Labor  Regulations 
Impleflienting  Freedom  of  Information 
Act  and  Executive  Order  12600 

aqincy:  Office  of  the  Secretary. 
Department  of  Labor. 
AcnOM:  Pinal  rule;  request  for 
comments. 

SUMMAKV:  This  notice  sets  forth  flnal 
Department  of  Labor  (Department) 
ret^ulations  which  implement  the 
Freedom  of  Information  Reform  Act  of 
1986.  Pub.  L  No.  99-570,  section  1803. 
and  Executive  Order  12800,  as  well  as 
final  revisions  to  the  Department  of 
Labor  procedural  regulations  which 
implement  the  Freedom  of  Information 
Act.  The  Freedom  of  Information  Reform 
Act  of  1988  requires  each  agency  to 
promulgate  regulations  specifying  the 
schedule  of  fees  applicable  to  the 
processing  of  requests,  and  establishing 
guidelines  for  determining  when  such 
fees  should  be  waived  or  reduced. 
Executive  Order  12800  requires  agencies 
to  establish  procedures  for  notifying 
submitters  of  commercial  information 
when  the  agency  determines  that  it  may 
be  required  to  disclose  the  information 
under  FOIA.  The  revisions  to  existing 
Department  of  Labor  regulations 
implementing  the  Freedom  of 
Information  Act  are  intended  to,  among 
other  things,  simplify  the  Department's 
regulations  and  to  clarify  the  description 
of  its  procedures  for  access  to  records 
under  FOIA. 

This  document  also  adds  a  provision 
for  the  assessment  of  mailing  costs.  A 
provision  similar  to  the  one  set  forth 
below  was  contained  in  the 
Department's  existing  regulations  but 
was  inadvertently  omitted  from  the 
proposal  published  on  February  23, 1988 
(53  FR  5346).  Therefore,  it  is  being 
incorporated  in  the  final  rule  at  this 
time.  Section  70.20(d)(2)  has  also  been 
modified  in  the  Hnal  rule  to  permit 
charging  requesters  for  not  only  the 
direct  costs  of  computer  tapes,  but  also 
for  other  types  of  tapes  as  well  when 
information  is  made  available  in  that 
form.  As  explained  below,  the 
Department  of  Labor  is  requesting 
comments  on  both  of  these  provisions. 
OATU:  Effective  )une  29, 1969. 

Comment  Date:  Comments  on  the  new 
provision  added  at  fi  70.40(d)(4)  and  the 
modified  provision  added  at 
i  70.20(d)(2)  must  be  received  by  the 
Department  on  or  before  June  29, 1989. 


The  Department  will  consider  all 
comments  before  deciding  whether  to 
change  or  readopt  these  rules.  If  any 
comments  are  received  which  suggest 
that  further  action  is  necessary,  a 
subsequent  notice  may  be  published  in 
the  Federal  Register. 
AOORtSS:  Written  comments  on  the  rule 
adding  the  provision  at  9  70.40(d)(4)  and 
modifying  the  provision  at  S  70.20(d)(2) 
may  be  mailed  or  delivered  to  Seth 
Zinman.  Associate  Solicitor  for 
Legislation  and  Legal  Counsel,  Office  of 
the  Solicitor.  U.S.  Department  of  Labor, 
Room  N-2428,  200  Constitution  Avenue 
NW..  Washington.  DC  20210. 
FOn  nJNTHIR  INPORMATtON  CONTACT: 
Seth  D.  Zinman,  Associate  Solicitor  of 
Labor  for  Legislation  and  Legal  Counsel. 
U.S.  Department  of  Labor.  200 
Constitution  Avenue  NW..  Room  N- 
2428.  Washington.  DC  202ia  Tel.  (202) 
523-8201. 

tUPPUMCNTAIIV  INFORMATKM: 

Publication  in  Hnal  of  S  9  70.20(d)(2)  and 
7D.40<d)(4) 

On  February  23, 1988,  the  Department 
of  Labor  published  a  proposed  rule  in 
the  Federal  Register  implementing  the 
Freedom  of  Information  Reform  Act  of 
1986.  Executive  Order  12600.  and 
revisions  to  existing  Department  of 
Labor  regulations  implementing  the 
Freedom  of  Information  Act.  53  FR  5348 
(February  23, 1988).  Public  comment  on 
the  proposed  regulation  was  invited, 
wiUi  the  comment  period  extending  to 
July  18, 1988. 

As  published,  the  proposed  rule 
inadvertently  omitted  a  provision 
pertaining  to  mailing  costs.  A  provision 
addressing  that  subject  fashioned  after 
an  existing  Labor  Department 
regulation,  is  being  added  as 
I  70.40(d)(4).  In  addition.  9  70.20(d)(2) 
has  been  modified  in  the  final  rule  to 
permit  charging  of  requesters  for  not 
only  the  direct  costs  of  computer  tapes, 
but  also  for  other  types  of  tape  as  well 
when  information  is  made  available  in 
that  form.  These  provisions  are  being 
adopted  without  public  comment.  The 
Department  has  determined,  pursuant  to 
5  U.S.C.  553(b)(B).  that  good  cause  exists 
for  waiving  advanced  public  comment 
because  these  provisions  will  result  in 
minimal  impact  on  the  public  and  should 
be  uncontroversial.  Nevertheless,  the 
Department  is  interested  in  any 
comments  the  public  might  have 
regarding  these  matters. 

Analysis  of  Comments  Received 

A  total  of  three  comments  were 
postmarked  or  received  within  the 
comment  period.  Comments  were 
received  from  the  following: 


Equal  Employment  Advisory  Council 
Public  Citizen  Litigation  Group 
Reporters'  Committee  for  Freedom  of  the 
Press 

The  comments  are  addressed  below 
sequentially  according  to  the  specific 
subsections  of  the  regulation  to  which 
they  apply.  Before  addressing  the 
specific  comments,  it  should  be  pointed 
out  that  the  proposed  rules  have  been 
renumbered  in  the  final  version  in  order 
to  make  room  for  amendments  in  the 
future. 

The  sections  have  been  renumbered  in 
the  following  manner: 


Propowdrute 

Fmalnrfe 

70.1  » 

70.2  ._ 

70.1 
702 

70.3  _. 

70.3 

7a4  _ 

7a5 

70A  

70.4 
70.5 
70.6 

70.7  

70.8  

70.8  ._ 

70.7 
70.8 
7019 

70.10_ 

70.20 

70.11 

7ai2 

70.13 

7ai4_. ™ 

70.15 

7D.ie_ „.. 

70.17 

70.21 
70.22 
70.23 
70.24 
70.25 
70.26 
7027 

7o.ie.....„ 

70.19 

70.38 
70.39 

70.20 

70.40 

70iai 

TO?? 

70.41 
70.42 

70.23 

70.24 

70.53 
70.54 

In  analyzing  the  comments  below,  the 
numbering  system  incorporated  in  the 
final  rule  is  utilized. 

7>iea/  AH  Records  Which  Can  Be 
Produced  By  a  Computer  as  Subject  to 
POM  (§70.5) 

Two  commenters  objected  to 
proposed  rule  9  70.5  which  provides  that 
the  agency  is  not  required  to  create  a 
computer  program  in  order  to  respond  to 
a  request  for  records.  Those  commenters 
maintain  that  an  agency  is  required 
under  FOIA  to  create  a  computer 
program  to  retrieve  information  which 
cannot  be  retrieved  with  an  agency's 
existing  computer  capabilities.  This,  in 
the  agency's  view,  is  tantamount  to 
requiring  the  creation  of  an  agency 
record  which  under  NLRB  v.  Sears 
Roebuck  and  Co.,  421  U.S.  132  (1975).  an 
agency  is  not  required  to  do.  For  this 
reason,  section  70.5  is  being  adopted  as 
proposed.  Changes  of  a  similar  nature 
were  suggested  to  9  70.38(d)  and 
9  70.40(c)(4).  For  the  same  reasons,  these 
suggestions  have  not  been  adopted. 


Provide  Submitters  of  Business 
Information  With  Hearing  in 
Connection  With  Opportunity  To  Object 
to  Disclosure 

One  commenter  suggested  that 
submitters  of  business  information  be 
afforded  a  hearing  in  connection  with 
determinations  regarding  whether 
business  information  should  be 
disclosed  or  afforded  Exemption  4 
protection.  The  proposed  rule  was 
fashioned  after  the  requirements  of 
Executive  Order  12800.  That  Executive 
Order  contains  no  requirement  to  give 
submitters  of  business  information  a 
hearing.  Moreover,  as  submitters  of 
business  information  themselves  will  in 
most  instances  be  the  only  persons 
furnishing  the  agency  with  information 
on  the  question  of  whether  disclosure  is 
appropriate,  cross-examination  would 
appear  to  be  of  littie,  if  any,  utilify. 
Stated  another  way,  the  agency  is  of  the 
view  diat  it  can  acquire  all  the 
information  necessary  to  issue  a  proper 
determination  on  the  disclosabilify  of 
business  information  through  written 
submissions.  The  suggestion,  therefore, 
was  not  adopted  and  the  final  rule  is 
being  promulgated  as  proposed. 

Require  Determination  on  Business 
Submitter  Information  Be  Made  Within 
10  Days  of  Receipt  of  Request 
(§  70.26(c)) 

One  commenter  suggested  that 
9  70.26(c)  be  modified  to  include  a 
requirement  that  determinations  on 
business  submitter  information  be  made 
within  10  days.  The  rule,  as  proposed, 
provides  submitters  of  business 
information  with  a  "reasonable  period 
of  time"  within  which  to  submit  their 
objections,  if  any.  to  disclosure.  Were 
the  agency  to  require  submitters  to 
furnish  their  objections  within  a  time- 
frame that  would  enable  the  agency  to 
make  its  determination  within  10  days, 
many,  if  not  all.  agency  determinations 
would  be  subject  to  the  criticism  that 
they  did  not  provide  an  adequate 
oportunify  to  object  to  disclosure. 
Accordingly,  in  order  to  insure  that  the 
rights  of  submitters  of  business 
information  are  adequatley  protected, 
the  suggestion  has  not  been  accepted. 

Provide  Exemption  4  Protection  to  all 
Submissions  Made  Objecting  to 
Disclosure  (§  70.26(e)) 

One  commenter  suggested  that  all 
submissions  made  by  a  business 
establishment  for  the  purpose  of 
objecting  to  a  disclosure  request 
automatically  be  afforded  Exemption  4 
protection.  "The  commenter's  rationale 
was  that  information  submitted  by  an 
establishment  provides  a  relatively 


specific  formula  of  how  the  information 
at  issue  can  be  used  for  competitive 
harm.  The  rule,  as  proposed,  provides 
that  such  materials  may  be  subject  to 
disclosure  under  FOIA.  The  agency 
recognizes  that  in  objecting  to  the 
disclosure  of  purported  confidential 
business  information,  an  establishment 
might  have  to  submit  additional 
confidential  business  information  in 
t)rder  to  explain  how  disclosure  of  the 
former  would  cause  substantial 
competitive  harm.  However,  that  is  not 
likely  to  always  be  the  case.  In  fact 
based  upon  this  agency's  prior 
experience  with  questions  of  this  nature, 
there  will  probably  be  a  significant 
number  of  instances  when  it  will  not  be 
the  case.  Therefore,  it  would  be  both 
imprudent  and  unlawful  to  afford  the 
protection  suggested.  Instead,  tiie 
agency  has  retained  the  language 
contained  in  the  proposal  and  will 
decide  these  matters  on  a  case-by-case 
basis. 

Exclude  From  Definition  of 
"Commercial  Use  Request" Requests  by 
Public  Interest  Groups.  Labor  Unions, 
Libraries  and  the  News  Media 
(§  70.38(f)) 

One  commenter  suggested  that  the 
definition  of  the  term  "commercial  use 
request"  be  revised  to  exclude  all 
requests  fitim  public  interest  groups, 
labor  unions,  libraries  and  the  news 
media.  The  merits  of  this  suggestion 
were  reviewed.  It  was  concluded  that  it 
would  be  inappropriate  to  automatically 
exclude  all  requests  from  the  foregoing 
entities  bora  the  definition  of 
"commercial  use  request"  in  every 
instance.  Instead,  it  was  considered 
more  prudent  to  evaluate  this  question 
on  a  case-by-case  basis.  Accordingly, 
the  proposed  definition  has  been 
retained  in  the  final  rule. 

Modify  Definition  of  Educational 
Institution  (§  70.38(g)) 

One  commenter  suggested  that  the 
definition  of  educational  institution  be 
modified  to  mean  "entities  organized 
and  operated  exclusively  for 
educational  purposes."  The  intent  of  this 
modification  is  to  expand  the  coverage 
of  the  proposed  definition.  It  was  taken 
from  the  Internal  Revenue  Code.  The 
definition  in  the  proposal,  adopted  here, 
on  the  other  hand,  covers  preschool, 
elementary  or  secondary  schools, 
institutes  of  undergraduate  and  graduate 
higher  education,  and  institutes  of 
professional  and  vocational  education 
which  operate  programs  for  scholarly 
research.  The  commenter's  suggested 
definition  is  clearly  deficient  in  one 
respect  i.e.,  it  fails  to  incorporate  the 
statutory  requirement  that  the  institution 


be  engaged  in  scholarly  research.  In  any 
event  the  Department's  definition  is 
fashioned  after  an  interim  rule  published 
by  the  Administrative  Conference  of  the 
United  States  see  52  FR  22753.  22754 
(June  16. 1987)  and  guidelines  published 
by  the  Office  of  Management  and 
Budget,  see  52  FR  10012. 10014  (March 
27. 1987).  For  the  reasons  stated  above, 
and  for  the  reasons  set  forth  in  the 
preamble  to  the  OMB  guidelines,  the 
Labor  Department  also  believes  that  use 
of  the  Internal  Revenue  Code  provision 
for  FOIA  fee  schedule  purposes  would 
be  inappropriate. 

Modify  Definition  of  "Representative  of 
the  News  Media  "  (§  70.38(i)) 

One  commenter  criticized  the 
definition  of  "representative  of  the  news 
media"  because  it  requires  that  requests 
relate  to  current  events  or  information 
that  would  be  of  current  interest  to  the 
public.  The  commenter  suggested  that 
with  the  emphasis  on  current  events,  the 
regulation,  as  proposed,  could  be  used 
to  exclude  requests  that  concern 
historical  events.  This  is  an  overly- 
narrow  construction  of  the  proposed 
regulation.  The  Department  interprets 
the  regulation  as  applying  to  both 
current  events  and  historical  matters  of 
current  interest  to  the  public.  Therefore, 
matters  of  historical  significance,  in 
appropriate  circumstances,  are  certainly 
encompassed  within  the  regulation. 

Next  the  commenter  criticized  the 
requirements  to  qualify  as  a  freelance 
journalist.  The  commenter  argued  that 
there  is  no  basis  for  requiring  a 
freelance  journalist  to  be  associated 
with  a  specific  news  organization, 
noting  that  many  freelance  journalists 
specifically  choose  not  to  associate  with 
one  particular  news  organization,  but 
send  their  articles  to  many  different 
ones  without  knowing  where  they  will 
ultimately  be  published.  The  definition, 
contrary  to  the  commenter's  assertion, 
does  not  require  association  with  a 
specific  news  organization.  A 
pubUcation  contract  is  but  one  way  of 
qualifying  as  a  freelance  journalist.  A 
person's  past  publication  record  can 
also  qualify  the  individual  for  freelancp 
journalist  status. 

Finally,  this  commenter  suggested  thai 
the  definition  of  "representative  of  the 
news  media"  be  revised  to  read  as 
follows:  "Any  person  or  organization 
which  regularly  publishes  or 
disseminates  information  to  the  public 
in  print  or  electronically."  As  this 
definition  appears  to  exclude  many 
persons  who  are  covered  by  the 
proposed  definition,  it  was  considered 
to  be  unacceptable. 
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Another  commenter  criticized  the 
proposed  definition  because,  in  its  view, 
the  controlling  factor  for  qualifying 
under  it  wds  not  the  identity  of  the 
requester,  but  instead,  the  nature  of  the 
information  requested.  This,  in  the 
agency's  view,  inaccurately  reflects  the 
intent  of  the  definition.  A  number  of 
factors  are  considered  in  the  definition 
including  the  identity  of  the  requester, 
the  nature  of  the  information  requested 
and  how  the  requester  intends  to  use  the 
information.  These  matters  are  all 
germane  to  determining  whether  the 
requester  should  be  treated  as  a 
ropresenlntive  of  the  news  media.  For 
thp.ie  reasotiA.  the  language  of  the 
section  w.is  not  modified. 

Free  Computtr  Search  Time 
IS  70.40(c)(4)) 

Section  "0.40(c)(4)  provides  that  when 
computer  searches  are  involved,  i.e., 
executing  an  existing  program,  the 
monetary  equivalent  of  two  hours  of 
professional  search  time  should  be 
deducted  from  the  total  cost  of  the 
computer  processing  time.  One 
commenter  objected  to  this  provision 
suggesting  instead  that  up  to  two  hours 
of  computer  processing  time  be 
turnished  free  to  the  requester.  The 
cosi/hour  of  computer  processing  time 
in,  of  course,  considerably  more 
expensive  than  the  cost  associated  with 
.1  search  performed  by  a  professional 
employee.  This  agency  interprets  the 
statute,  as  does  the  Office  of 
Management  and  Budget,  to  require  two 
free  hours  of  search  time  at  the  rate 
iittrlbutable  to  search  by  a  professional 
employee,  not  actual  Central  Processing 
I  init  (CPU)  time.  With  the  cost  of  CPU 
lime  for  just  one  of  DOL  component's 
computer  facility  ranging  from  $700  to 
?1.800/hour,  as  opposed  to  $20  per  hour 
for  a  search  by  a  professional  employee, 
it  is  unlikely  that  Congress  expected  the 
•-igency  to  absorb  the  foregoing  expenses 
in  providing  free  search  time. 
Accordingly,  the  suggestion  has  not 
been  accepted. 

Modify  Requirements  for  Fee  Waiver 
IS  70.41) 

The  Labor  Department  regulation  set 
forth  at  I  70.41  sets  out  Tive  specific 
requirements  fashioned  after  the  Justice 
Department's  Guidance,  all  of  which 
must  be  satisfled  in  order  to  be  eligible 
for  a  fee  waiver.  One  commenter  has 
suggested  that  the  five  foregoing  criteria 
be  eliminated  and  in  their  place  the 
statutory  language  simply  be  inserted. 
This  suggestion  has  not  been  accepted 
for  the  reason  that  all  the  conditions 
which  must  be  satisfied  in  order  to  be 
eligible  for  a  fee  waiver  might  not  be 
clear  to  some  requesters  from  just  the 


statutory  language.  The  manner  in 
which  the  regulation  separately  treats 
each  of  these  conditions  is  intended  to 
better  apprise  the  public  of  what 
requirements  must  exist  in  order  to  be 
eligible  for  a  fee  waiver.  Consequently, 
the  suggestion  that  the  statutory 
language  replace  the  proposed 
regulation  was  not  accepted. 

Another  commenter  suggested  that 
certain  categories  of  requesters,  i.e., 
public  interest  groups,  scholars  and 
journalists,  should  have  the  benefit  of  an 
across-the-board  irrebutable 
presumption  in  their  favor  under  the  fee 
waiver  standard — in  effect,  that  th  ^y 
should  always  receive  a  complete 
waiver  of  fees,  regardless  of  what 
information  is  requested  or  actually 
disclosed,  solely  on  the  basis  of  their 
identity.  The  Department  of  Labor  does 
not  agree  that  such  claims  of  categorical 
entitlement  to  fee  waivers  are 
warranted.  The  interests  of  those 
seeking  categorical  entitlement  to  fee 
waivers  have  already  been  adequately 
addressed  by  Congress  in  the  statutory 
scheme.  The  claims  of  categorical 
entitlement  for  any  particular  group  of 
FOIA  requesters  cannot  be  reconciled 
with  the  Act's  revised  fee  structure.  That 
is,  the  approach  suggested  would  render 
entirely  superfluous  the  particular  fee 
limitation  provision  speciHcally 
established  by  Congress  for  such 
requesters.  Accordingly,  this  suggestion 
was  not  accepted. 

This  requester  also  suggested  that  the 
regulation  clearly  provide  that 
documents  furnished  to  the  government 
by  third  party  submitters  also  qualify  for 
fee  waivers.  The  commenter  maintains 
that  the  Justice  Department  Guidance 
precludes  fee  waiver  treatment  for  these 
kinds  of  records.  This,  however,  does 
not  appear  to  be  the  case.  Instead.  Uie 
Justice  Department  Guidance  states: 
"While  in  most  cases  records  possessed 
by  a  federal  agency  will  likely  meet  the 
threshold,  there  are  cases  in  which  the 
requested  records  do  not  directly 
concern  government  operations  or 
activities  and  therefore  would  fail  to 
meet  it.  A  prime  example  can  be  records 
in  the  agency's  possession  that  were 
generated  by  a  non-governmental  entity, 
records  which  often  are  sought  for  the 
intrinsic  informational  content  alone." 
The  Justice  Department  Guidance  only 
provides  that  these  types  of  documents 
may  not  in  every  instance  be  eligible  for 
fee  waiver  treatment,  it  does  not  declare 
that  these  types  of  documents,  as  a 
class,  are  automatically  ineligible  for 
such  treatment. 

Finally,  the  commenter  proffered  five 
criteria  which  it  proposes  to  substitute 
for  the  requirements  set  out  in  {  70.21(a) 


(the  proposed  fee  waiver  regulations). 
The  five  criteria  proposed  by  the 
commenter  are  as  follows:  (1)  The 
information  is  sought:  (a)  Not  for  a 
primarily  commercial  purpose;  (b)  not 
for  a  primarily  personal  purpose;  (c)  in 
connection  with  an  issue  of  government 
accountability,  good  government  or  any 
issue  of  general  government  concern:  (d) 
in  order  to  further  some  kind  of  civic, 
political  or  public  activity  or 
communication;  and  (2)  the  information 
is  not  generally  and  easily  available  to 
the  public. 

The  Labor  Department  has  elected  not 
to  adopt  the  proposed  substitution.  First, 
the  criteria  proposed  by  the  Labor 
Department  are  fashioned  after  the 
Justice  Department  Guidance.  Contrary 
to  the  views  of  the  commenter,  this 
agency  believes  that  the  DOJ  Guidance 
correctly  reflects  the  intent  of  Congress 
when  it  enacted  the  fee  waiver 
provision.  In  addition,  the  requirements 
proposed  by  the  commenter  fail  to 
adequately  address  the  statutory 
requirements,  and  in  addition,  are 
unnecessarily  vague. 

Additiooal  ConunentB 

A  number  of  technical  and  editorial 
comments  were  received  from  several 
components  of  the  Labor  Department 
itself.  Some  of  these  suggestions  were 
accepted.  However,  as  none  of  those 
accepted  addressed  substantive 
considerations,  but  were  essentially  of 
an  editorial  nature,  there  appears  to  be 
no  necessity  for  reviewing  those  matters 
here. 

Procedural  Matters 

This  is  not  a  major  rule  as  defined  by 
Executive  Order  12291.  The  rule  will 
have  no  impact  on  small  entities  as 
described  in  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  The  rule  does 
not  contain  any  information  on 
collection  on  recordkeeping 
requirements  as  defined  in  the 
Paperwork  Reduction  Act  of  1980.  (44 
U.S.C.  3501  e/se^.). 

List  of  Subjects  in  29  CFR  Part  70 

Freedom  of  Information. 

Accordingly,  Part  70  of  Title  29  of  the 
Code  of  Federal  Regulations  is  revised 
as  set  forth  below. 

PART  7&-PROOUCTION  OR 
DISCLOSURE  OF  INFORMATION  OR 
MATERIALS 

Subpart  A— G«fwral 

Sec. 

70.1  Purpose  and  scope. 

70.2  Deflnitions. 

70.3  Policy. 
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70.4  Public  access  to  certain  materials. 

70.5  Compilation  of  new  records. 
70.8    Disclosure  of  originals. 

70.7  Authority  of  component  officials  in 
Department  of  Labor. 

70.8  Supplementary  regulaUons  currently  in 
force. 

Subpwt  B-ProoMhirM  tor  Dtwiowra  a« 
Raconto  tiMtor  ttw  Frwdooi  ofhif oraMlion 
Act 

70.19  Requests  for  records. 

70.20  Response  by  components  to  requests. 

70.21  Form  and  content  of  component 
responses. 

70.22  Appeals  from  denial  of  requests. 

70.23  Action  on  appeals. 

70.24  Form  and  content  of  action  on 
appeals. 

70.25  Time  limits  and  order  in  which 
requests  and  appeals  shall  be  processed. 

70.20    PrediscloMire  notification  to 

submitters  of  confidential  commercial 
information. 

70.27    Preservation  of  i 


Subpart  C—Coets  tar  Production  Of 
Documentt 

70.38  Definitions. 

70.39  Statutes  specifically  providing  fbr 
setting  of  fees. 

70.40  Charges  assessed  for  the  production  of 
records. 

70.41  Reduction  or  waiver  of  fees. 

70.42  Ancillary  considerations. 

Subpart  D— Public  Raoonia 

70.53  Office  of  L.abor-Managem«il 
Standards 

70.54  Pension  and  Welfare  Benefits 
Administration 

Appendix  A  to  Part  70 — Disdosure 
Officers 

Authority:  5 U.S.C  301.  5 US.C. 652. 

Subpart  A— General 

$70.1    Purpoae  and  Mopa. 

This  part  contains  the  regulations  of 
the  Department  of  Labor  implementing 
the  Freedom  of  Information  Act 
( "FOIA"),  as  amended,  5  U.S.C.  552  and 
Executive  Order  12600.  It  also 
implements  the  public  information 
provisions  of  the  Labor  Management 
Reporting  and  Disclosure  Act  (LMRDA), 
29  U.S.C  435,  461.  Subpart  A  contains 
general  information  about  Department 
of  Labor  policies  and  procediu^s; 
Subpart  B  sets  forth  the  procedures  for 
obtaining  access  to  records  of  the 
Department;  Subpart  C  contains  the 
Department's  regulations  on  fees;  and 
Subpart  D  aets  fcrtfa  the  procedures  for 
obtaining  access  to  certain  public 
records.  Appendix  A  contains  a  Ust  of 
all  Department  of  Labor  disdosure 
officers  from  whom  recmds  may  be 
obtained. 


(a)  Tlie  terms  "agency,"  "person," 
"party,"  "rule,"  "order,"  and 
"adjudication"  have  the  meaning 
attributed  to  these  terms  by  the 
definition  in  5  U.S.C.  551. 

(b)  "Component"  means  each 
separate  bureau,  office,  board,  division, 
commission,  service  or  administration  of 
the  Department  of  Labor. 

(c)  "Disclosure  officer"  means  an 
official  of  the  Department  of  Labor  who 
has  authority  to  disclose  records  under 
the  FOIA  and  to  whom  requests  to 
inspect  or  copy  records  in  his/her 
custody  may  be  addressed.  Department 
of  Labor  disclosure  officers  are  listed  in 
Appendix  A. 

(d)  The  "Secretary"  means  the 
Secretary  of  Labor. 

(e)  The  "Department"  means  the 
Department  of  Labor. 

(f)  "Request"  means  any  request  for 
records  made  pursuant  to  5  U.S.C. 
552(a)(3). 

(g)  "Requester"  means  any  person 
who  makes  a  request  to  a  component. 

(h)  "Confidential  commercial 
information"  means  records  provided  to 
the  government  by  a  submitter  that 
arguably  contain  material  exempt  from 
release  under  Exemption  4  of  the 
Freedom  of  Information  Act,  5  U.S.C. 
552(b)(4),  because  disclosure  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(i)  "Business  submitter"  means  any 
person  or  entity  who  provides 
confidential  commercial  information  to 
the  government.  The  term  "business 
submitter",  includes,  but  is  not  limited  to 
corporations,  labor  organizahons.  8t«te 
governments  and  foreign  governments. 

§70.3    Policy. 

All  agency  records,  except  those 
specifically  exempted  from  mandatory 
disclosure  by  one  or  more  provisions  of 
5  U.S.C.  552(b)  shall  be  made  promptly 
available  to  any  person  submitting  a 
written  request  in  accordance  with  the 
procedures  of  this  part. 


{702 
As  used  in  this  part 


§70.4    Public accaaa to cartUn materials. 

(a)  To  the  extent  required  by  5  U.S.C. 
552(a)(2),  each  component  within  the 
Department  shall  make  the  following 
materials  available  for  public  inspection 
and  copying  (unless  they  are  published 
and  copies  are  offered  for  sale): 

(1)  Final  options,  inchiding  concurring 
and  dissenting  opinions,  as  well  as 
orders,  made  in  the  adjudication  of 
cases; 

(2)  Those  statements  of  policy  and 
interpretation  which  have  been  adopted 
by  the  agency  and  are  not  published  in 
the  Federal  Ragistar  and 

(3)  Administrative  staff  manuals  and 
instructions  to  staff  that  aSect  a  member 


of  the  public,  and  which  are  not  exempt 
from  disclosure  under  section  (b)  of  the 
FOL\. 

(b)  Each  component  of  the  Department 
shall  also  maintain  and  make  available 
current  indexes  providing  identifying 
information  regarding  any  matter  issued, 
adopted  or  promulgated  after  July  4. 
1967,  and  required  by  paragraph  (a)  of 
this  section  to  be  made  available  or 
published.  Each  component  shall 
publish  and  make  available  for 
distribution,  copies  of  such  indexes  and 
supplements  thereto  at  least  quarterly, 
unless  it  determines  by  Notice  published 
in  the  Federal  Register  that  publication 
would  be  unnecessary  and 
impracticable.  After  issuance  of  such 
Notice,  the  component  shall  provide 
copies  of  any  index  upon  request  at  a 
cost  not  to  exceed  the  direct  cost  of 
duplication. 

(c)  Whenever  it  is  determined  to  be 
necessary  to  prevent  a  clearly 
unwarranted  invasion  of  personal 
privacy,  identifying  details  may  be 
deleted  from  any  record  covered  by  this 
subsection  that  is  published  or  made 
available  for  inspection. 

(d)  Certain  records  of  the  Department 
are  available  for  examination  or  copying 
without  the  submission  of  a  formal 
request  under  the  FOIA,  e.g..  records 
maintained  in  public  reference  facilities. 
Information  about  the  availability  of 
records  for  examination  and  copying 
may  be  obtained  by  addressing  an 
inquiry  to  the  component  which  has 
custody  of  the  records,  or  if  the 
appropriate  component  is  unknown,  to 
the  Assistant  Secretary  for 
Administration  and  Management. 

§  70.5    Cotwpiiation  of  new  records. 

Nothing  in  5  U.S.C.  552  or  this  part 
requires  that  any  agency  or  component 
create  a  new  record,  either  manually 
from  preexisting  files  or  through 
creation  of  a  computer  program,  in  order 
to  respond  to  a  request  for  records. 


§  70.6    INsctoaure  o4  < 

No  original  document  or  record  in  the 
custody  of  the  Department  of  Labor,  or 
of  any  agency  or  officer  thereof,  shall  on 
any  occasion  be  given  to  any  agent, 
attorney,  or  any  other  person  not 
officially  connected  with  the 
Department  without  the  written  consent 
of  the  Secretary  or  the  Solicitor  of 
Labor. 


§70.7    Authority  d cowyowawt  oWlcisli  In 
Departmant  of  Labor. 

Each  agency  of  the  Department  of 
Labor  for  whidi  an  officer  or  officers 
have  authority  to  issue  rules  and 
regulations  ntay  through  such  officers 


23146  Federal  Reglater  /  Vol.  54.  No.  102  /  Tuesday.  May  30.  1989  /  Rules  and  Regulations 


54 


989 


promulgate  supplementary  regulations 
not  inconsistent  tvith  this  part 
governing  the  disclosure  of  particular  or 
specific  records  which  are  in  the 
custody  of  that  departmental  unit. 

S70J    SupptwiMntary ragutationt 
cufTwiHy  in  force. 

Regulations  duly  promulgated  by 
agencies  of  the  Department  and 
currently  in  force  which  govern  the 
disclosure  of  records  in  the  custody  of 
the  affected  agency,  shall  remain  in 
effect,  insofar  as  such  regulations  are 
consistent  with  the  provisions  of  this 
part,  until  such  regulations  are  modified 
or  rescinded. 

Subpart  B— Procedures  for  Disclosure 
of  Record  Under  the  Freedom  of 
Information  Act 

§  70. 1 9    Requests  tor  records. 

(a)  To  whom  to  direct  requests. 
Requests  under  this  subpart  for  a  record 
of  the  Department  of  Ubor  must  be  in 
writing.  A  request  should  be  sent  to  the 
component  that  maintains  the  record  at 
its  proper  address  and  both  the 
envelope  and  the  request  itself  should 
be  clearly  marked  "Freedom  of 
Information  Act  Request."  (Appendix  A 
of  this  part  lists  the  components  of  the 
Department  of  Labor  and  their 
addresses.)  The  functions  of  each 
component  are  summarized  in  the 
United  States  Government  Manual 
which  is  issued  annually  and  is 
available  from  the  Superintendent  of 
Documents.  This  initial  list  of 
responsible  officials  has  been  included 
for  informational  purposes  only,  and  the 
officials  may  be  changed  through 
appropriate  designation.  Regional, 
district  and  field  office  addresses  have 
been  included  in  Appendix  A  to  assist 
requesters  in  identifying  the  disclosure 
officer  who  is  most  likely  to  have 
custody  of  the  records  sought. 
Requesters  who  need  guidance  in 
defining  a  request  or  determining  the 
proper  component  to  which  the  request 
should  be  addressed,  may  wrile  to  the 
Assistant  Secretary  for  Administration 
and  Management,  200  Constitution 
Avenue  NW..  Washington,  DC  20210. 

(b)  Description  of  information 
requested.  Each  request  shall 
reasonably  describe  the  record  or 
records  sought:  i.e.,  in  sufficient  detail  to 
nerniit  identification  and  location 
thereof  with  a  reasonable  amount  of 
effort.  So  far  as  practicable,  the  request 
should  specify  the  subject  matter  of  the 
record,  the  date  or  approximate  date 
when  made,  the  place  where  made,  the 
person  or  office  that  made  it,  and  any 
other  pertinent  identifying  details. 


(c)  Deficient  descriptions.  If  the 
description  is  insuffident  so  that  a 
professional  employee  who  is  familiar 
with  the  subject  area  of  the  request 
cannot  locate  the  record  with  a 
reasonable  amount  of  effort,  the  officer 
processing  the  request  will  notify  the 
requester  and  indicate  any  additional 
information  required.  Every  reasonable 
effort  shall  be  made  to  assist  a  requester 
in  the  identification  and  location  of  the 
record  or  records  sought. 

(d)  Classified  records.  Any  request  for 
classified  records  which  are  in  the 
custody  of  the  Department  of  Labor 
shall  be  referred  to  the  classifying 
agency  under  the  provisions  of  §  70.20 
(c)  and  (d). 

(e)  Agreement  to  pay  fees.  The  filing 
of  a  request  under  this  Subpart  shall  be 
deemed  to  constitute  an  agreement  by 
the  requester  to  pay  all  applicable  fees 
charged  under  this  part,  up  to  $25. 

§  70.20    Responses  by  components  to 
requests. 

(a)  In  general.  (1)  Except  as  otherwise 
provided  in  this  section,  when  a  request 
for  a  record  is  received,  the  component 
having  custody  of  the  requested  record 
shall  ordinarily  be  responsible  for 
responding  to  the  request. 

(2)  However,  when  another 
component  or  agency  is  better  able  to 
determine  the  disclosability  of  a  record, 
that  component  or  agency  shall  be 
responsible  for  responding  to  the 
request. 

(3)  The  time  for  responding  to  a 
request  begins  to  run  when  it  is  received 
by  the  department  or  component 
responsible  for  making  the 
determination  on  disclosure. 

(b)  Authority  to  grant  or  deny 
requests.  The  disclosure  officer,  or  his  or 
her  designee,  is  authorized  to  grant  or 
deny  any  request  for  a  record  in  his  or 
her  custody. 

(c)  Determination  that  request  has 
been  received  by  the  proper  component. 
(1)  When  a  component  receives  a 
request  for  a  record,  the  component 
shall  promptly  determine  whether 
another  component  or  another  agency  of 
the  Government  is  better  able  to 
determine  whether  the  record  is  exempt 
to  any  extent  from  mandatory  disclosure 
under  the  FOIA. 

(2)  If  the  receiving  component 
determines  that  it  is  the  component  and 
agency  better  able  to  determine  whether 
or  not  to  disclose  the  record  requested, 
that  component  shall  respond  to  the 
request. 

(3)  If  the  receiving  component  believes 
that  another  component  or  agency  is 
better  able  to  determine  whether  the 
requested  record  is  exempt  from 
mandatory  disclosure  under  the  FOIA, 


the  receiving  component  shall  refer  the 
request  to  the  component  or  agency  that 
it  believes  should  handle  the  request. 

(4)  If  the  receiving  component 
determines  that  it  is  the  component  and 
agency  better  able  to  determine  whether 
part  of  the  requested  records  is  exempt 
from  disclosure,  and  another  component 
or  agency  has  primary  responsibility 
with  respect  to  other  parts  of  the 
requested  record,  the  receiving 
component  shall  either: 

(i)  Respond  to  the  request  after 
consulting  with  the  appropriate 
component  or  agency  concerning  the 
records  for  which  that  component  or 
agency  has  primary  responsibility,  or 

(ii)  Respond  to  the  part  of  the  request 
for  which  it  has  primary  responsibility 
and  refer  the  other  portion  or  portions  of 
the  request  to  the  appropriate 
component  or  agency. 

(d)  Notice  of  referral.  Whenever  a 
component  refers  all  or  any  part  of  the 
responsibility  for  responding  to  a 
request  to  another  component  or  to 
another  agency,  it  shall  notify  the 
requester  of  the  referral  and  inform  the 
requester  of  the  name  and  address  of 
each  component  or  agency  to  which  the 
request  has  been  referred  and  the 
portions  of  the  request  so  refe-rred. 

(e)  Processing  of  requests  that  are  not 
properly  addressed.  (1)  A  request  that  is 
not  properly  addressed  as  specified  in 

§  70.7(a)  of  this  subpart  shall  be 
forwarded  to  the  appropriate 
component,  if  known,  or  to  the  Office  of 
the  Assistant  Secretary  for 
Administration  and  Management 
(OASAM),  which  shall  make  reasonable 
efforts  to  determine  the  appropriate 
component  and,  if  able  to  do  so,  shall 
forward  the  request  to  the  appropriate 
component  or  components  for 
processing.  A  request  not  addressed  to 
the  appropriate  component  will  be 
deemed  not  to  have  been  received  by 
the  Department  of  Labor  until  OASAM 
has  forwarded  the  request  to  the 
appropriate  component  and  that 
component  has  received  the  request,  or 
until  the  request  would  have  been  so 
forwarded  and  received  with  the 
exercise  of  reasonable  diligence  by 
Department  personnel. 

(2)  A  component  receiving  an 
improperly  addressed  request 
forwarded  by  OASAM  shall  notify  the 
requester  of  the  date  on  which  it 
received  the  request. 

(f)  Date  for  determining  responsive 
records.  In  determining  records    g- 
responsive  to  a  request,  a  component 
will  include  only  those  records  existing 
as  of  the  date  of  its  receipt  of  the 
request  as  that  date  is  determined  in 
accordance  with  paragraph  (c). 
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§  70.2 1    Form  and  content  of  component 
responses. 

(a)  Form  of  notice  granting  a  request. 
After  a  component  has  made  a 
determination  to  grant  a  request  in 
whole  or  in  part,  the  component  shall  so 
notify  the  requester  in  writing.  The 
notice  shall  describe  the  manner  in 
which  the  record  will  be  disclosed, 
whether  by  providing  a  copy  of  the 
record  to  the  requester  or  by  making  a 
copy  of  the  record  available  to  the 
requester  for  inspection  at  a  reasonable 
time  and  place.  The  procedure  for  such 
an  inspection  shall  not  unreasonably 
disrupt  the  operations  of  the  component. 
The  component  shall  inform  the 
requester  in  the  notice  of  any  fees  to  be 
charged  in  accordance  with  the 
provisions  of  Subpart  C. 

(b)  Form  of  notice  denying  a  request. 
A  disclosure  officer  denying  a  request  in 
whole  or  in  part  shall  so  notify  the 
requester  in  writing.  The  notice  must  be 
signed  by  the  disclosure  officer  or  his 
designee,  and  shall  include: 

(1)  The  name  and  title  or  position  of 
the  disclosure  officer  and  if  applicable, 
of  the  designee. 

(2)  A  brief  statement  of  the  reason  or 
reasons  for  the  denial,  including  the 
FOIA  exemption  or  exemptions  which 
the  component  has  relied  upon  in 
denying  the  request. 

(3)  A  statement  that  the  denial  may  be 
appealed  under  5  70.22  and  a 
description  of  the  requirements  of  that 
subsection. 

(c)  Record  cannot  be  located  or  has 
been  destroyed.  If  a  guested  record 
caimot  be  located  from  the  information 
supplied,  or  is  known  or  believed  to 
have  been  destroyed  or  otherwise 
disposed  of.  the  component  shall  so 
notify  the  requester  in  writing. 

§70,22    Appeals  from  denial  of  requests. 

When  a  request  for  access  to  records 
or  for  a  waiver  of  fees  has  been  denied 
in  whole  or  in  part,  where  a  requester 
disputes  matters  relating  to  the 
assessment  of  fees,  or  when  a 
component  fails  to  respond  to  a  request 
within  the  time  limits  set  forth  in  the 
FOIA,  the  requester  may  appeal  the 
denial  of  the  request  to  the  Solicitor  of 
Labor.  The  appeal  must  be  filed  within 
90  days  of:  (a)  the  denial,  actual  or 
constructive,  of  the  request,  including  a 
denial  of  a  request  for  a  fee  waiver,  (b) 
an  agency's  response  on  a  dispute  of 
matters  relating  to  the  assessment  of 
fees,  or  (c)  in  the  case  of  a  partial  denial, 
90  days  from  the  date  the  material  was 
received  by  the  requester. 
The  appeal  shall  state,  in  writing,  the 
grounds  for  appeal,  including  any 
supporting  statements  or  arguments.  To 
facilitate  processing,  the  appeal  should 


include  copies  of  the  initial  request  and 
the  response  of  the  disclosure  officer. 
The  appeal  shall  be  addressed  to  the 
solicitor  of  Labor,  Department  of  Labor, 
200  Constitution  Avenue  NW., 
Washington,  DC  20210.  Both  the 
envelope  and  the  letter  of  appeal  itself 
must  be  clearly  marked:  "Freedom  of 
Information  Act  Appeal." 

S  70.23    Action  on  appeals. 

The  Solicitor  of  Labor,  or  his  designee, 
shall  review  the  appellant's  supporting 
papers  and  make  a  determination  de 
novo  whether  the  denial  specified  in 
§  70.22  was  proper  and  in  accord  with 
the  applicable  law. 

§  70.24    Form  and  content  of  action  on 
appeals. 

The  disposition  of  an  appeal  shall  be 
in  writing.  A  decision  affirming  in  whole 
or  in  part  the  denial  of  a  request  shall 
include  a  brief  statement  of  the  reason 
or  reasons  for  the  affirmance,  including 
each  FOIA  exemption  relied  upon  and 
its  relation  to  each  record  withheld,  and 
a  statement  that  judicial  review  of  the 
denial  is  available  in  the  United  States 
District  Court  for  the  judicial  district  in 
which  the  requester  resides  or  has  his 
principal  place  of  business,  the  judicial 
district  in  which  the  requested  records 
are  located,  or  the  District  of  Columbia. 
If  it  is  determined  on  appeal  that  a 
record  should  be  disclosed,  the  record 
should  be  provided  promptly  in 
accordance  with  the  decision  on  appeal. 

S70.25    Time  limits  and  order  mwtiicli 
requests  and  appeals  shaM  be  processed. 

Components  of  the  Department  of 
Labor  shall  comply  with  the  time  limits 
required  by  the  FOIA  for  responding  to 
and  processing  requests  and  appeals, 
unless  there  are  exceptional 
circumstances  within  the  meaning  of  5 
U.S.C.  552(a)(6)(C).  A  component  shall 
notify  a  requester  whenever  the 
component  is  unable  to  respond  to  or 
process  the  request  or  appeal  within  the 
time  lunits  established  by  the  FOIA. 

S  70.26  Predisdosure  notification  to 
submitters  of  confidential  commercial 
information. 

(a)  In  general.  FOIA  requests  for 
confidential  commercial  information 
provided  to  the  Department  by  business 
submitters  shall  be  processed  in 
accordance  with  this  section. 

(b)  Designation  of  confidential 
commercial  information.  Business 
submitters  of  information  to  the 
Department,  at  the  time  of  submission  or 
within  a  reasonable  time  thereafter,  may 
designate  specific  information  as 
confidential  commercial  information 
subject  to  the  provisions  of  this  section. 
Such  a  designation  may  be  made  for 


information  which  the  submitter  claims 
could  reasonably  be  expected  to  cause 
substantial  competitive  harm.  The 
designation  must  be  in  writing  and 
whenever  possible,  the  submitters  claim 
of  confidentiality  shall  be  supported  by 
a  statement  or  certification  by  an  officer 
or  authorized  representative  of  the 
submitter  that  the  identified  information 
in  question  is.  in  fact,  confidential 
commercial  or  financial  information  and 
has  not  been  disclosed  to  the  public. 

(c)  Notice  to  submitters  of 
confidential  commercial  information  A 
component  shall  provide  a  business 
submitter  with  prompt  written  notice  of 
a  request  encompassing  its  business 
information  whenever  required  under 
paragraph  (d)  of  this  section,  and  except 
as  is  provided  in  paragraph  (g)  of  this 
section.  Such  written  notice  shall  either 
describe  the  nature  of  the  confidential 
commercial  information  requested  or 
provide  copies  of  the  relevant  records  or 
portions  thereof. 

(d)  When  notice  is  required.  (1)  For 
confidential  commercial  information 
submitted  to  the  Department  prior  to 
January  1, 1988,  the  component  shall 
provide  a  business  submitter  with  notice 
of  a  request  whenever 

(i)  Less  than  10  years  have  passed 
since  the  date  the  iidormation  was 
received  by  the  Department  and  the 
information  is  subject  to  prior  express 
commitment  of  confidentiality  given  by 
the  component  to  the  business 
submitter,  or 

(ii)  The  component  has  reason  to 
believe  that  disclosure  of  the 
information  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm. 

(2)  For  confidential  commercial 
information  submitted  to  the 
Department  on  or  after  January  1. 198a 
the  component  shall  provide  a  business 
submitter  with  notice  of  a  FOIA  request 
whenever 

(i)  The  business  submitter  has  in  good 
faith  previously  designated  the 
information  as  commercially  or 
financially  sensitive  information,  or 

(ii)  The  component  has  reason  to 
believe  that  disclosure  of  the 
information  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm. 
Notice  of  a  request  for  confidential 
commercial  information  faUing  within 
paragraph  (d)(2)(i)  of  this  section  shall 
be  required  for  a  period  of  not  more  than 
ten  years  after  the  date  of  submission. 
The  business  submitter  may  request  a 
specific  notice  period  of  greater 
duration.  The  submitter  should  provide 
a  justification  for  such  a  request.  In  si:rh 
a  case,  the  Department  may,  in  its 
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discretion,  provide  for  an  extended 
notice  period. 

(e)  Opportunity  to  object  to 
disclosure.  Through  the  notice  described 
in  paragraph  (c)  of  this  section,  a 
component  shall  afford  a  business 
submitter  a  reasonable  period  within 
which  to  provide  the  component  with  a 
detailed  statement  of  any  objection  to 
disclosure.  Such  statement  shall  specify 
all  grounds  for  %vithholding  any  of  the 
information  under  Exemption  4  of  the 
Freedom  of  Information  Act,  and  shall 
demonstrate  the  basis  for  the  contention 
that  the  information  is  a  trade  secret  or 
commercial  or  financial  information  that 
is  privileged  or  confidential.  Information 
provided  by  a  business  submitter 
pursuant  to  this  paragraph  may  itself  be 
subject  to  disclosure  under  the  FOIA. 

(f)  Notice  of  intent  to  disclose.  A 
component  shall  consider  a  business 
submitter's  objections  and  specific 
grounds  for  nondisclosure  prior  to 
determining  whether  to  disclose 
business  information  which  has  been 
designated  by  the  submitter  as 
confidential  commercial  information. 
Whenever  a  component  decides  to 
disclose  such  information  over  the 
objection  of  a  business  submitter  or 
designee,  the  component  shall  notify  the 
business  submitter  in  writing.  Such 
notice  shall  include: 

(1)  A  description  of  the  information  to 
be  disclosed: 

(2)  A  specified  disclosure  date; 

(3)  A  statement  of  why  the  submitter's 
objections  were  not  sustained. 

Such  notice  of  intent  to  disclose  shall 
to  the  extent  permitted  by  law  be 
forwarded  a  resonabie  number  of  days 
prior  to  the  specified  date  upon  which 
disclosure  is  intended.  The  requester 
shall  be  provided  with  a  copy  of  the 
notice  of  intent  to  disclose. 

(g)  Exceptions  to  notice  requirements. 
The  notice  requirements  of  this  section 
shall  not  apply  if: 

(1)  The  component  determines  that  the 
information  should  not  be  disclosed; 

(2)  The  information  has  been  lawfully 
published  or  has  been  ofHcially  made 
available  to  the  pubhc:  or 

(3)  Disclosure  of  the  information  is 
required  by  law  (other  than  5  U.S.C. 
552). 

(4)  The  disclosure  is  required  by  a  rule 
that 

(i)  Was  adopted  pursuant  to  notice 
and  public  comment; 

(ii)  SpeciHes  narrow  classes  of 
records  submitted  to  the  agency  that  are 
to  be  released  under  the  Freedom  of 
Information  Act;  and 

(iii)  Provides  in  exceptional 
circumstances  for  notice  when  the 
submitter  provides  written  justification, 
at  the  time  the  information  is  submitted 


or  a  reasonable  time  thereafter,  that 
disclosure  of  the  information  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm. 

(5)  The  information  requested  has  not 
been  designated  by  the  submitter  as  in 
accordance  with  paragraph  (b)  of  this 
Section,  and  the  submitter  had  an 
opportunity  to  do  so  at  the  time  of 
submission  of  the  information  or  a 
reasonable  time  thereafter,  unless  the 
component  has  reason  to  believe  that 
disclosure  of  the  information  would 
result  in  substantial  competitive  harm; 
or 

(6)  The  designation  made  by  the 
submitter  in  accordance  with  these 
regulations  appears  obviously  frivolous; 
except  that  in  such  case,  the  component 
must  provide  the  submitter  with  written 
notice  of  any  final  administrative 
disclosure  determination  within  a 
reasonable  number  of  days  prior  to  thfe 
specified  disclosure  date. 

(h)  Notice  of  FOIA  lawsuit.  Whenever 
a  requester  brings  suit  seeking  to  compel 
disclosure  of  confidential  commercial 
information  covered  by  paragraph  (b)  of 
this  section,  the  component  shall 
promptly  notify  the  business  submitter. 

(i)  Notice  requirements.  The 
component  shall  fulfill  the  notice 
requirements  of  this  section  by 
addressing  the  notice  to  the  business 
submitter  or  its  legal  successor  at  the 
address  indicated  on  the  records,  or  the 
last  known  address.  If  the  notice  is 
returned,  the  component  shall  make  a 
reasonable  effort  to  locate  the  business 
submitter  or  its  legal  successor.  Where 
notification  of  a  voluminous  number  of 
submitters  is  required,  such  notification 
may  be  accomplished  by  posting  and 
publishing  the  notice  in  a  place 
reasonably  calculated  to  accomplish 
notification. 

§  70.27    PrMcrvatlon  of  records. 

Each  component  shall  preserve  all 
correspondence  relating  to  the  requests 
it  receives  under  this  part,  and  all 
records  processed  pursuant  to  such 
requests,  until  such  time  as  the 
destruction  of  such  correspondence  and 
records  is  authorized  pursuant  to  Title 
44  of  the  United  States  Code.  Under  no 
circumstances  shall  records  be 
destroyed  while  they  are  the  subject  of  a 
pending  request,  appeal,  or  lawsuit 
under  the  Act. 

Subpart  C— Costa  for  Production  of 
Documonta 

§703*   DafMtlona. 

The  following  definitions  apply  to  the 
terms  of  this  subpart. 

(a)  The  term  a  "statute  specifically 
providing  for  setting  the  level  of  fees  for 


particular  types  of  records"  (See  5 
U.S.C.  552(a)(4)(A)(vi)),  means  any 
statute  other  than  FOIA  that  specifically 
requires  a  Government  agency  to 
establish  a  fee  schedule  for  particular 
types  of  records.  An  example  of  such  a 
statute  is  section  205(c)  of  the  Labor- 
Management  Reporting  and  Disclosure 
Act,  as  amended,  29  U.S.C.  435(c). 
Statutes  such  as  the  User  Fee  Statute 
which  only  provide  a  general  discussion 
of  fees  without  explicitly  requiring  that 
an  agency  set  and  collect  fees  for 
particular  documents  are  not  within  the 
meaning  of  this  term. 

(b)  The  term  "direct  costs"  means 
those  expenditures  which  an  agency 
actually  incurs  in  searching  for  and 
duplicating  (and  in  the  case  of  a 
commercial  requester,  reviewing) 
documents  to  respond  to  an  FOIA 
request.  Direct  costs  includes  the  salary 
of  the  employee  performing  the  work 
and  the  cost  of  operating  duplicating 
machinery,  and  when  appropriate  the 
cost  of  the  medium  in  which  the 
information  is  made  available. 

(c)  The  term  "duplication"  means  the 
process  of  making  a  copy  of  a  document 
necessary  to  respond  to  a  FOIA  request. 
Such  copies  can  take  the  form  of  paper 
copy,  microform,  audio-visual  materials 
or  machine-readable  documentation 
(e.g..  magnetic  tape  or  disk),  among 
others. 

(d)  The  term  "search"  means  the 
process  of  looking  for  material  that  is 
responsive  to  a  FOIA  request;  inciudinp 
page-by  page  or  line-by-line 
identification  of  materials  within 
documents  or.  when  available,  use  of  an 
existing  computer  program.  Searches  do 
not  include  the  review  of  material,  as 
defined  in  §  70.38(e).  which  is  performed 
to  determine  whether  material  is  exempt 
from  disclosure. 

(e)  The  term  "review"  means  the 
process  of  examining  documents  located 
in  response  to  a  request  that  is  for  a 
commercial  use.  as  defined  in  S  70.36  (f). 
to  determine  whether  any  portion  of  the 
document  located  is  exempt  from 
disclosure,  and  accordingly  may  be 
withheld.  It  also  includes  the  act  uf 
preparing  materials  for  disclosure,  i.e. 
doing  all  that  is  necessary  to  excise 
them  and  otherwise  prepare  them  for 
release.  Review  does  not  include  time 
spent  resolving  general  legal  or  policy 
issues  regarding  the  application  of 
exemptions. 

(f)  The  term  "commercial  use  request" 
means  a  request  from  one  who  seeks 
information  for  a  use  or  purpose  that 
furthers  the  commercial,  trade  or  profit 
interests  of  the  requester  or  the  person 
or  entity  on  whose  behalf  the  request 
was  submitted.  When  a  request  is 


Federal  Register  /  Vol.  54.  No.  102  /  Tuesday.  May  30.  1989  /  Rules  and  Regulations  23149 


submitted  by  a  commercial  entity  or  its 
representative  and  from  the  nature  of 
the  information  sought  it  appears  the 
request  is  to  further  the  objective  of  that 
entity,  the  request  will  be  treated  as  a 
commercial  use  request  unless  the 
requester  indicates  that  the  information 
is  being  sought  for  a  non-commercial 
purpose,  where  a  requester  indicates 
that  the  information  is  being  sought  for  a 
non-commercial  purpose,  the  disclosure 
officer  will  evaluate  the  requester's 
submission  and  determine  how  the 
request  is  to  be  treated.  While  requests 
by  non-profit  organizations  would 
normally  fall  outside  the  commercial  use 
category,  when  the  disclosure  officer 
determines  that  a  request  by  such  an 
entity  or  one  acting  on  its  behalf  does 
further  the  entity's  commercial  interests, 
he  or  she  may  treat  the  request  as  a 
commercial  use  request. 

(g)  The  term  "educational  institution" 
means: 

(1)  An  institution  which  is  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  undergraduate  higher 
education,  an  institution  of  graduate 
higher  education,  an  institution  of 
professional  education,  or  an  institution 
of  vocational  education,  and 

(2)  Operates  a  program  or  programs  of 
scholariy  research.  To  qualify  under  this 
definition,  the  program  of  scholarly 
research  in  connection  with  which  the 
information  is  sought  must  be  carried 
out  under  the  auspices  of  the  academic 
institution  itself  as  opposed  to  the 
individual  scholarly  pursuits  of  persons 
affiliated  with  an  institution.  For 
example,  a  request  from  a  professor  to 
assist  him  or  her  in  writing  a  book 
independent  of  his  or  her  institutional 
responsibilities  would  not  qualify  under 
this  definition,  whereas  a  request 
predicated  upon  research  funding 
granted  to  the  institution  would  meet  its 
requirements.  Likewise,  a  request  from  a 
student  enrolled  in  an  individual  course 
of  study  at  an  educational  institution 
would  not  qualify  as  a  request  from  the 
institution. 

(h)  The  term  "non-commercial 
scientific  institute"  means  an  institution 
that  is  not  operated  on  a  "commercial " 
basis  as  that  term  is  defined  in  §  70.38(f). 
and  that  is  operated  soley  for  the 
purpose  of  conducting  scientific 
research,  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

(i)  The  term  "representative  of  the 
news  media"  means  any  person  actively 
gathering  news  for  an  entity  that  is 
organized  and  operated  to  publish  or 
broadcast  news  to  the  public.  Factors 
indicating  such  representation  status 
include  press  accreditation,  guild 


membership,  a  history  of  continuing 
publication,  business  registration,  and/ 
or  Federal  Communication  Commission 
licensing,  among  others.  For  purpose  of 
this  definition  the  term  "news" 
contemplates  information  that  is  about 
current  events  or  that  would  be  of 
current  interest  to  the  public.  A 
freelance  journalist  shall  be  treated  as  a 
representative  of  the  news  media  if  the 
person  can  demonstrate  a  solid  basis  for 
expecting  publication  of  matters  related 
to  the  requested  information  through  a 
qualifying  news  media  entity.  A 
publication  contract  with  a  qualifying 
news  media  entity  satisfies  this 
requirement.  An  individual's  past 
publication  record  with  organizations  of 
the  foregoing  nature  is  also  relevant  to 
this  determination.  Examples  of  news 
media  entities  include: 

(1)  Television  or  radio  stations 
broadcasting  to  the  public  at  large,  and 

(2)  Publishers  of  periodicals  including 
newsletters  (but  only  in  those  instances 
where  they  can  qualify  as  disseminators 
of  news)  who  make  their  products 
available  for  purchase  or  subscription 
by  the  general  public. 

§  70.39    Statutes  tpecificalty  providing  for 
setting  of  fees. 

Nothing  in  this  subpart  shall 
supersede  fees  chargeable  under  a 
statute  other  than  the  Freedom  of 
Information  Act  which  specifically 
provides  for  setting  the  level  of  fees  for 
particular  types  of  records. 

§  70.40    Charges  assessed  for  the 
production  of  records. 

(a)  There  are  three  types  of  charges 
assessed  in  connection  with  the 
production  of  agency  records  in 
response  to  a  Freedom  of  Information 
Act  request:  costs  associated  with 

(1)  Searching  for  or  locating 
responsive  records  (search  cosis). 

(2)  Reproducing  such  recoriis 
(reproduction  costs],  and 

(3)  Reviewing  records  to  determine 
whether  any  materials  are  exempt 
(review  costs). 

(b)  There  are  four  types  of  FOIA 
requesters: 

(1)  Commercial  use  requesters. 

(2)  Educational  and  non-commercial 
scientific  institutions, 

(3)  Representatives  of  the  news 
media,  and  (4)  all  other  requesters. 
Depending  upon  the  nature  of  the 
requester,  one  or  all  of  the  foregoing 
costs  may  be  assessed.  Paragraph  (c)  of 
this  section  sets  forth  the  extent  to 
which  the  foregoing  costs  may  be 
assessed  against  each  type  of  requester. 
Paragraph  (d)  of  this  section  establishes 
the  actual  rate  to  be  charged  in 
connection  with  each  of  the  foregoing 
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types  of  costs.  Paragraph  (e)  delineates 
the  manner  in  which  costs  are  to  be 
assessed  against  an  individual  seeking 
access  to  records  about  himself  or 
herself  which  are  covered  by  the 
Privacy  Act. 

(c)  (1)  Commercial  use  requester 
When  a  commercial  use  requester  as 
defined  in  §  70.38(f)  makes  a  request  for 
documents,  search  costs,  reproduction 
costs  and  review  costs  may  be  assessed 
in  their  entirety. 

(2)  Educational  or  non-commercial, 
scientific  institution  requester  When  an 
educational  or  non-commercial  scientific 
institution  requester,  as  defined  in 
§§70.38  (g)  and  (h).  makes  a  request, 
only  reproduction  costs  may  be 
assessed,  excluding  charges  for  the  first 
100  pages. 

(3)  Request  by  representative  ofnei\s 
media.  When  a  representative  of  the 
news  media  as  defined  in  §  70.38(i) 
makes  a  request,  only  reproduction 
costs  may  be  assessed,  excluding 
charges  for  the  first  100  pages. 

[4]  All  other  requesters.  Requesters 
who  do  not  fall  within  paragraphs  (c) 
(1),  (2),  and  (3)  of  this  section  may  be 
charged  search  costs  and  reproduction 
costs,  except  that  the  first  100  pages  of 
reproduction  and  the  first  two  hours  of 
search  time  shall  be  furnished  without 
charge.  Where  computer  searches  are 
involved,  i.e.,  executing  an  existing 
program,  however,  the  monetary 
equivalent  of  two  hours  of  search  time 
by  a  professional  employee  shall  be 
deducted  from  the  total  costs  of 
computer  processing  time. 

(d)(1)  Search  costs.  When  a  search  for 
records  is  performed  by  a  clerical 
employee,  a  rate  of  $2.30  per  quarter 
hour  will  be  applicable.  When  a  search 
Is  performed  by  professional  or 
supervisory  personnel,  a  rate  of  $5.00 
per  quarter  hour  will  be  applicable.  If 
the  search  for  requested  records 
requires  transportation  of  the  searcher 
to  the  location  of  the  records  or 
transportation  of  the  records  to  the 
searcher,  all  transportation  costs  in 
excess  of  $5.(X)  m.ay  be  added  to  the 
search  cost.  When  an  existing  computer 
program  is  employed  to  locate  records 
responsive  to  a  request,  the  disclosure 
officer  may  charge  the  actual  cost  of 
providing  the  service. 

(2)  Reproduction  costs.  The  standard 
copying  charge  for  documents  in  paper 
copy  is  $.15  per  page.  When  responsive 
information  is  provided  in  a  format 
other  than  paper  copy,  such  as  in  the 
form  of  computer  tapes  and  discs,  the 
requester  may  be  charged  the  direct 
costs  of  the  tape,  disc  or  whatever 
medium  is  used  to  produce  the 
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information,  as  well  as  any  related 
reproduction  costs. 

(3)  Review  costs.  Costs  associated 
with  the  review  of  documents,  as 
defmed  in  i  70.38(c),  will  be  applicable 
at  a  rate  of  $5.00  per  quarter  hour. 
Except  as  noted  below,  charges  may 
only  be  assessed  for  review  at  the  initial 
level.  i.e.  the  review  undertaken  the  first 
time  the  documents  are  analyzed  to 
determine  the  applicability  of  specific 
exemptions  to  the  particular  record  or 
portion  of  the  record.  Thus  a  requester 
would  not  be  charged  for  review  at  the 
administrative  appeal  level  with  regard 
to  the  applicability  of  an  exemption 
already  applied  at  the  initial  level. 
When,  however,  a  record  has  been 
withheld  pursuant  to  an  exemption 
which  is  subsequently  determined  not  to 
apply  and  is  reviewed  again  at  the 
appellate  level  to  determine  the 
potential  applicability  of  other 
exemptions,  the  costs  attendant  to  such 
additional  review  may  be  assessed. 

(4)  Mailing  cost.  Where  requests  for 
copies  are  made  by  mail,  no  postage 
charge  will  be  made  for  transmitting  by 
regular  mail  a  single  copy  of  the 
requested  record  to  the  requester,  or  for 
mailing  additional  copies  where  the 
total  postage  cost  does  not  exceed  $1. 
However,  where  the  volume  of  page 
copy  or  method  of  transmittal  requested 
is  such  that  transmittal  charges  to  the 
OepHrtment  are  in  excess  of  $1.  the 
transmittal  costs  will  be  added,  unless 
appropriate  stamps  or  stamped 
envelopes  are  furnished  with  the 
request,  or  authorization  is  given  for 
collection  of  shipping  charges  on 
delivery. 

(e)  Privacy  Act  requesters.  Requests 
from  individuals  for  records  about 
themselves  which  are  contained  w  :hin 
agency  systems  of  records  shall  be 
treated  under  the  fee  provisions  of  the 
Privacy  Act  of  1974  which  permit  the 
assessment  of  reproduction  costs  only, 
after  providing  the  first  copy  of  a  file  at 
no  cost. 

§70  41    Reduction  or  waiver  Of  lees. 

This  section  sets  forth  mnditions 
under  which  the  applicnble  charjjRs  for 
records  responsive  to  a  request  under  5 
U.S  C.  552.  as  set  forth  in  S  70.40.  are 
subject  to  reduction  or  waiver  by  the 
disclosure  officer. 

(a)  Statutorily  required  waiver  or 
rvdurtinn  in  fi.'os.  Documents  shall  be 
furnished  without  charge  or  at  a  charge 
belciw  the  fees  set  forth  in  §  70.40  if  all 
of  the  following  conditions  are  satisfied: 

(1)  The  subject  of  the  requested 
records  concerns  the  operations  or 
activities  of  the  United  Slates 
Government; 


(2)  The  disclosure  of  the  requested 
records  is  likely  to  contribute  to  an 
understanding  of  Government 
operations  or  activities; 

(3)  The  disclosure  is  likely  to 
contribute  to  a  public  understanding  of 
such  operations  or  activities; 

(4)  The  contribution  to  public 
understanding  of  government  operations 
and  activities  will  be  signiricant;  and. 

(5)  The  pubhc's  interest  in  disclosure 
exceeds  the  requester's  commercial 
intei«st  in  disclosure. 

(b)  De  minimis  costs.  Where  the  cost 
of  collecting  a  fee  to  be  assessed  to  a 
requester  exceeds  the  amount  of  the  fee 
which  would  otherwise  be  assessed,  no 
fee  need  be  charged.  Under  normal 
circumstances,  fees  which  do  not  exceed 
$5.00  need  not  be  collected. 

(c)  Reformulating  requests.  When  the 
estimated  reproduction  costs  are  likely 
to  exceed  $25.00,  the  requester  may  be 
notified  of  the  estimated  amount  of  fees, 
unless  the  requester  has  indicated  in 
advance  its  willingness  to  pay  fees  as 
high  as  those  anticipated.  Such  notice 
may  invite  the  requester  to  reformulate 
the  request  to  satisfy  his  or  her  needs  at 
a  lower  cost. 

970.42    AncNtary  consktoratlons. 

(a)  Costs  assessed  when  no  records 
are  disclosed.  The  costs  of-searching  for 
and,  in  the  case  of  a  commercial  use 
request,  reviewing  records  may  be 
assessed  even  where  ultimately  no 
documents  are  disclosed  or  located. 

(b)  Aggregating  requests.  A  requester 
may  not  file  multiple  requests,  each 
seeking  portions  of  a  document  or 
documents  in  order  to  avoid  the 
payment  of  fees.  When  there  is  reason 
to  believe  that  a  requester  or  a  group  of 
requesters  acting  in  concert,  is 
attempting  to  break  a  request  down  into 
a  series  of  rer;  nests  for  the  purpose  of 
evading  the  nssessmenl  of  fees,  any 
such  requests  may  be  aggregated  and 
the  requesters  charged  us  if  there  were 
only  a  single  request. 

(c)  Advancp  payments.  An  advance 
pHyment  before  work  is  commenced  or 
continued  on  a  request,  may  not  be 
required  unless: 

(1)  It  is  estimated  or  determined  that 
the  allowable  charjje  that  a  requester 
may  be  required  to  pny  are  likely  to 
exceed  $250.  When  a  determination  is 
made  that  the  allowahle  charges  are 
likely  to  e)fceed  $2.'»0,  the  requester  shall 
be  notified  of  the  likely  cost  and  be 
required  to  provide  satisfactory 
assurance  of  full  payment  where  the 
requester  has  a  history  of  prompt 
payment  of  FOIA  fees,  or  be  required  to 
tender  advance  payment  of  at  least  50% 
of  the  full  estimated  charges  in  the  case 


of  requesters  with  no  history  of 
payment;  or 

(2)  A  requester  has  previously  failed 
to  pay  a  fee  charged  in  a  timely  fashion 
(i.e.,  within  30  days  of  the  date  of  the 
billing)  in  which  case  the  requester  may 
be  required: 

(i)  To  pay  the  full  amount  owed  plus 
any  applicable  interest  as  provided  in 
§  70.41(e].  when  an  outstanding  balance 
is  due  and  owing,  and 

(ii)  To  make  an  advance  payment  of 
the  full  amount  of  the  estimated  fee 
before  the  component  begins  to  process 
a  new  request, 

(3)  In  any  case,  the  payment  of 
outstanding  fees  may  be  required  before 
responsive  materials  are  actually 
disclosed  to  a  requester. 

(d)  Time  limits  to  respond  extended 
when  advance  payments  requested. 
When  an  advance  payment  of  fees  in 
accordance  with  paragraph  (c)  of  this 
section  has  been  requested  the 
administrative  time  limits  prescribed  in 
subsection  (a)(6)  of  the  FOIA,  5  U.S.C. 
552(a)(6),  will  only  begin  to  run  after 
such  advance  payment  has  been 
received  by  the  agency. 

(e)  Interest  charges.  Interest  charges 
on  an  unpaid  bill  may  be  assessed 
starting  on  the  31st  day  following  the 
day  on  which  the  billing  was  sent. 
Interest  shall  be  at  the  rate  prescribed  in 
section  3717  of  Title  31  U.S.C.  and  shall 
accrue  from  the  date  of  the  billing. 

(f)  Authentication  of  copies — (1)  Fees. 
The  Freedom  of  Information  Act  does 
not  require  certification  or  attestation 
under  seal  of  copies  of  records  furnished 
in  accordance  with  its  provisions. 
Pursuant  to  provisions  of  the  general 
user-charger  statute,  31  US  C.  9701  and 
Subchapter  II  of  Title  29  of  the  United 
States  Code,  the  following  charges  may 
be  made  where  such  services  are 
requested: 

(i)  For  certification  of  true  copies, 
each  $1 . 

(ii)  For  attestation  under  the  seal  of 
the  Department,  each  $3. 

(2)  Authority  and  form  far  attestation 
under  seal.  Authority  is  hereby  given  to 
any  officer  or  officers  of  the  Department 
of  Labor  designated  as  authentication 
officer  or  officers  of  the  Department  to 
sign  and  issue  attestations  under  thp 
seal  of  the  Department  of  Labor. 

(g)  Transcripts.  All  transacripts  shall 
be  made  available  in  accordance  wjih 
the  terms  set  forth  in  §  70.40. 

Subpart  O — Public  Records 

§70.53    Off ics  of  Labor-Management 
Standards. 

(a)  The  following  documents  in  the 
custody  of  the  Office  of  Labor- 


Fedcral  Refflster  /  Vol.  54.  No.  102  /  Tuesday.  May  30,  rJ8q  /  Rules  and  Rt^^ulations  23131 


Management  Standards  are  public 
information  available  for  inspection 
and/or  purchase  of  copies  in  accordance 
with  paragraphs  (b)  and  (c)  of  this 
section. 

(1)  Data  and  information  contained  in 
any  report  or  other  document  filed 
pursuant  to  sections  201,  202,  203,  211. 
and  301  of  the  Labor-Management 
Reporting  and  Disclosure  Act  of  1959  (73 
Stat.  524-2a  530.  79  Stat.  888.  29  U5.C. 
431-133.  441.  461). 

(2)  Data  and  information  contained  in 
any  report  or  other  document  filed 
pursuant  to  the  reporting  requirements 
of  Part  458  of  this  title,  which  are  the 
regulations  implementing  the  standards 
of  conduct  provisions  of  the  Civil 
Service  Reform  Act  of  1978,  5  U.S.C. 
7120.  and  the  Foreign  Service  Act  of 
1980.  22  U.S.C.  4117.  The  reporting 
requirements  are  found  in  29  CFR  456.3. 

(b)  The  above  documents  are 
available  from:  U.S.  Department  of 
Labor,  Office  of  Labor-Management 
Standards,  Public  Documents  Room,  N- 
5616.  200  Constitution  Avenue.  NW., 
Washington.  DC  20210.  Documents  are 
also  available  from  the  OLMS  area  or 
district  office  in  whose  geographic 
jurisdiction  the  reporting  organization  or 
individual  is  located.  The  addresses  of 
these  offices  are  listed  in  Appendix  A  of 
this  part. 

(c)  Pursuant  to  29  U.S.C.  435(c)  which 
provides  that  the  Secretary  shall  by 
regulation  provide  for  the  furnishing  of 
copies  of  the  above  documents,  upon 
payment  of  a  chai;ge  based  upon  the 
cost  of  the  service,  these  documents  are 
available  at  a  cost  of  .15  per  page  of 
recoiil  copies  furnished.  Authentication 
of  copies  is  available  in  accordance 
with  the  fee  schedule  established  in 
section  70.42(f).  In  accordance  with  5 
U.S.C.  552(a)(4)(A)(vi),  the  proviaons  for 
fees,  fee  waivers  aod  fee  reductions  in 
Subpart  C  do  not  supersede  the  above 
charges  for  these  documents. 

(d)  Upon  request  of  the  Governor  of  a 
State  for  copies  of  any  reports  or 
documents  filed  pursuant  to  sections 
201.  202,  203,  or  211  of  the  Labor- 
Management  Reporting  and  Disclosure 
Act  of  1959  (73  Stat.  524-52a  78  Stat 
888;  29  U5.C.  431-441).  or  for 
information  contained  therein,  which 
have  been  filed  by  any  person  whose 
principal  place  of  basineas  or 
headquarters  is  m  such  State,  the  OfRce 
of  Labor-Management  Staiktords  shaH: 

(1)  Make  awailabk  without  payment 
of  a  charge  to  the  State  agency 
designated  by  law  or  by  audi  Governor, 
such  requested  copies  of  information 
and  data,  or 

(2)  RequiK  tbe  person  who  Sled  such 
reports  and  documents  to  fitmish  such 


copies  or  information  and  data  directly 
to  the  State  agency  thus  designated. 

§7034    Penaton —d  WWart  Benefits 
Administratton. 

The  following  documents  are  in  the 
custody  of  the  Pension  and  Welfare 
Benefits  Administration  at  the  address 
indicated  below,  and  the  right  of 
inspection  and  copying  pnn'ided  in  this 
part  may  be  exercised  at  such  offices: 
Copies  of  summary  plan  descriptions, 
and  annual  reports,  statements  and 
other  documents  filed  pursuant  to  the 
Employee  Retirement  kicome  Security 
Act,  Title  I,  Part  1,  except  diat 
information  described  in  sections  105(a) 
and  105(c)  with  nspecX  to  a  participant 
may  be  disclosed  only  to  the  extent  that 
information  respecting  that  participant's 
benefits  under  Title  II  of  the  Social 
Security  Act  may  be  disclosed  under 
such  Act. 

Address:  U.S.  Department  of  Labor. 
Pension  and  Welfare  Benefits 
Administration,  Public  Documents  Room 
N-5507,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Appendix  A  to  PatX  70— IMedosure 
Oincers 

(a)  Offices  in  Washington.  DC.  are 
maintained  by  the  followiog  a^ocieg  of  the 
Department  of  Labor.  Field  offices  are 
maintaioed  by  some  of  these,  as  listed  in  the 
United  States  Covemment  Manttal  (see 
§  70.5(b)). 

(1)  Office  of  the  Secretary  of  L,abor 

(2)  Office  of  the  Soltcitor  of  Labor 

(3)  Office  of  the  Assistant  Secretary  for 
Administration  and  Manajjement 

(4)  Office  of  Information  and  Public  Affairs 

(5)  Office  of  the  inspector  General 

(6)  Bureau  of  International  Affairs 

(7)  Bureau  of  Labor-Maaagement  Relations 
and  Cooperative  Programs 

(8}  Bureau  of  Lubor  Statistics 

(9)  Employment  Standards  Adrmnistration 

(10)  Employment  and  Training 
Administration 

(11)  Mine  Safety  and  Healtii 
Administration 

(12]  Occupational  Safety  and  Health 
Administration 

(13)  Office  of  Labor-Maaagemenl 
Standards 

(14)  Pension  and  Welfare  Benefits 
Administratioo 

(15)  OfRce  of  Assistant  Secretary  for 
Veterans'  Employnent  and  Trainiag 

(16)  Eaiployees'  Conpensalion  Appeal* 
Board 

(17)  Wage  Appeals  Board 

(18)  BeneTiU  Review  Board 

(19)  Board  of  Contract  Appeals 

(20)  Office  of  Administrative  Law  Judges 
The  heads  of  tke  CoKgoiag  agencica  shall 

make  available  far  iaapectioa  and  copying  in 
acooidaBoe  with  the  provisiaM  of  this  Part, 
records  in  their  custody  or  in  tke  cnatody  of 
compoaeat  miits  witihia  thor  oriBnizatioiM. 
either  directly  or  thraegfa  tbetr  authonaed 


represrntii'tve  in  particular  officrs  und 
locations. 

(b)(1)  The  titles  of  the  respunsihie  ofTir.LjU 
of  the  various  uidependent  agencies  in  Iho 
Department  of  L.al>or  are  listed  below  This 
■  list  is  provided  for  information  only,  to  <is$i>.i 
requesters  in  locating  the  offict  most  Ukely  to 
have  responsive  records.  The  officials  may  be 
changed  by  appropriate  designation.  Unless 
otherwise  specified,  the  mailing  addresses  of 
the  officials  shall  be: 
U.S.  Department  of  Labor 
200  Constitution  Avenue.  NW. 
Washington.  DC  2C210. 
Secretary  of  L^ibor,  ATTENTION;  Assistant 

Secretary  for  Administration  and 

Management  (OASAM) 
Deputy  Solicitor,  Office  of  the  Solicitor 
Assistant  Secretary  for  Administration  and 

Management  (OASAM) 
Deputy  Assistant  Secretary  for 

Adrninistralion  and  Management 

(OASAM) 
Director,  Office  of  Peraoimel  Mana^meot 

Services,  National  Capital  Service  Center 

(OASAM) 
Director.  Office  of  Procurement  Services. 

NationaJ  CapiUl  Service  Center  (OASAM) 
Director.  Office  of  Small  and  DiaadvaiUaged 

Business  Utihzation  (OASAM) 
Deputy  Director.  National  Capital  Service 

Center  (OASAM) 
Director,  Women's  Bure«u 
Chairperson.  Employees'  CompensatKm 

Appeals  Board 
Deputy  Assistant  Secretary  for  Policy 
Director.  Office  of  kifomuitioo  and  Public 

.Affairs 
Director.  InformaUon.  Privacy  and 

Management  Investigative  Systems.  OfFii.e 

of  the  Inspector  General 
Associate  Deputy  Under  Secretary  for 

International  AHairs 
Deputy  Under  Secretary  for  Labor- 
Management  Relabunt  and  Cooperative 

Programs 
CommisMoner,  Bureau  of  Labor  Statistics 
Assistant  Secretary  for  Employment 

Standards 
Director.  Office  of  Workers'  Cumpensaticn 

Programs.  Etnpioynient  Standards 

Administration  (ESA) 
Associate  Director  for  Federal  Eoipkix  ees' 

Compensation.  ESA 
Associate  Director  for  Looftshore  and  tlarbor 

Workers'  Compensatian.  ESA 
Associate  Director  for  CoaJ  Mine  Workers' 

Compensation.  ESA 
Administrator.  Wage  and  Hoar  DK'ision.  ESA 
Deputy  Administralar.  Wage  simI  Hour 

Division.  ESA 
Director.  Office  of  Federal  Contract 

Compliance  Programs.  ESA 
Director.  Office  of  Management. 

Administration  and  Plannin^^  ESA 
Director.  Division  of  Progrmn  Dewetopment 

and  Research.  ESA 
Director.  Division  of  Personnel  and 

Organization  ManoBoment.  BSA 
Director.  Office  of  State  Liaison  mm) 

Legislative  Anatyeis,  ESA 
Director.  Offioe  of  ifrfonaation  and  Cons«nner 

Affairs.  ESA 
ESA  Eqeal  Eiiipioyateiit  Opportunity 

Coordinator.  ESA 
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Diractor.  Office  of  Equal  Employment 

Opportunity  Occupational  Safety  and 

Health  AdministraUon  (OSHA) 
Director.  Office  of  Management 

Accountability  and  Performance.  OSHA 
Director,  Office  of  Information  and  ConBumer 

Affairs.  OSHA 
Director,  Directorate  of  Federal-State 

Operations.  OSHA 
Director.  Office  of  Training  and  Education. 

OSHA 
Director.  Directorate  of  Policy.  OSHA 
Director,  Directorate  of  Administrative 

Programs.  OSHA 
Director.  Office  of  Personnel  Management, 

OSHA 
Director.  Office  of  Administrative  Services. 

OSHA 
Director.  Office  of  Management  Data 

Systems.  OSHA 
Director.  Office  of  Management  Systems  and 

Ortianization.  OSHA 
Director,  Office  of  Program  Budgeting. 

Planning  and  Financial  Management, 

OSHA 
Director.  Directorate  of  Field  Operations. 

OSHA 
Director,  Directorate  of  Technical  Support. 

OSHA 
Director,  Directorate  of  Safety  Standards 

Programs.  OSHA 
Director,  Directorate  of  Health  Standards 

Programs.  OSHA 
Deputy  Assistant  Secretary  for  Labor 

Mdnagement  Standards 
Associate  Director  for  Program  Services. 

Pension  and  Welfare  Beneflts 

Administration 
Deputy  Assistant  Secretary  for  Veterans" 

Employment  and  Training 
Administrative  Officer.  Veterans' 

Employment  and  Training  Service 
Director,  Office  of  Small  and  Disadvantaged 

Business  Utilization 
Administrator.  Office  of  Financial  and 

Administrative  Management.  ETA 
Administrator,  Office  of  Job  Training 

Programs.  ETA 
Administrator.  Office  of  Strategic  Planning 

and  Policy  Development,  ETA 
Administrator.  Office  of  Regional 

Management,  ETA 
Administrator.  Office  of  Employment 

Security,  ETA 
Chief.  Division  of  Foreign  Labor  Certification. 

ETA 
Director.  Office  of  the  Comptroller,  ETA 
Director.  Office  of  Grants  and  Contract 

Management,  ETA 
Chief.  Division  of  Acquisition  and 

Assistance,  ETA 
Chief.  Planning  Policy  Control  and  Review 

Group.  ETA 
Director,  Office  of  Information  Resources 

Management,  ETA 
Director,  Office  of  Management  Support,  ETA 
Personnel  Officer,  Division  of  Personnel  and 

Administrative  Services,  ETA 
Director.  Office  of  Employment  and  Training 

Programs.  ETA 
DircrAoT.  Office  of  Special  Targeted 

I'rrigrams,  ETA 
Diioctor,  Office  of  Job  Corps.  ETA 
Director,  Bureau  of  Apprenticeship  and 

Training,  ETA 
Director.  United  Slates  Employment  Service. 

ETA 


Director.  Unemployment  Insurance  Service, 
ETA 

The  mailing  address  for  responsible 
officials  in  the  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration  is:  Patrick  Henry  Building.  601 
D  Street.  N.W..  Washington.  DC  20213. 
Director.  Office  of  Trade  Adjustment 
Assistance. 

The  mailing  address  for  the  Director  of  the 
Regional  Bureau  of  Apprenticeship  and 
Training  in  Region  VIII  is:  Room  476,  U.S. 
Custom  House.  721  -  19th  Street.  Denver.  CO, 
60202. 

The  mailing  address  for  responsible 
officials  in  the  Mine  Safety  and  Health 
Administration  is:  4015  Wilson  Boulevard, 
Arlington,  Virginia  22203. 
Deputy  Assistant  Secretary 
Chief,  Office  of  Congressional  and  Legislative 

Affairs 
Director.  Office  of  Information  and  Public 

Affairs 
Administrator  for  Coal  Mine  Safety  and 

Health 
Chief.  Office  of  Technical  Compliance  and 

Investigation 

Administrator  for  Metal  and  Nonmetal 
Mine  Safety  and  Health 
Director,  Office  of  Assessments 
Director,  Office  of  Standards,  Regulations 

and  Variances 
Director  of  Program  Planning  and  Evaluation 
Director  of  Administration  and  Management 
Director  of  Educational  Policy  and 

Development 

The  mailing  address  for  the  Office  of 
Administrative  Law  Judges  and  the  Benefits 
Review  Board  is:  1111  20th  Street,  NW.. 
Washington,  DC  20036. 

Chief.  Office  of  Administrative  Law  Judges. 

Suite  701 
Chair.  Benefits  Review  Board,  Suite  757 

(b)(2)  The  titles  of  the  responsible  officials 
in  the  field  offices  of  the  various  independent 
agencies  are  listed  below:  Unless  otherwise 
specified,  the  mailing  address  for  these 
officials  by  region,  shall  be: 
Region  I:  j.  F.  K.  Building,  Government 

Center.  Boston.  Massachusetts  02203. 
Region  M:  201  Varick  S»reet.  Room  750.  New 

York,  New  York  10014. 
Region  ill:  3.-35  Market  Street.  Philadelphia. 

Pennsylvania  19104. 
Region  IV:  1371  Peachtree  Street.  NE.. 

Atlanta.  Georgia  30367, 
Region  V:  230  South  Dearborn  Street. 

Chicago.  Illmois  60604. 
Region  VI:  525  Griffin  Square  Building,  Griffin 

and  Young  Streets,  Dallas.  Texas  75202. 
Region  VII:  Federal  Office  Building,  911 

Walnut  Street.  Kansas  City,  Missouri 

64106. 
Region  VIII:  Federal  Office  Building.  1961 

Stout  Street,  Denver.  Colorado  80294. 
Region  IX;  71  Stevenson  Street.  San 

Francisco.  Cilifomia  94119. 
Region  X:  909  First  Avenue,  Seattle, 

Washington  98174. 

Regional  Administrator  for  Administration 

and  Management  (OASAM). 
Regional  Personnel  Officer,  OASAM. 
Regional  Administrator  for  Information  and 

Public  Affairs. 
Regional  Administrator  for  Employment  and 

Training-Administration,  (ETA). 


Regional  Director,  Job  Corps,  ETA. 
Director,  Regional  Bureau  of  Apprenticeship 

and  Training  (ETA). 
Regional  Administrator  for  Employment 

Standards  Administration. 
Assistant  Regional  Administrator  for  Wage 

and  Hour,  ESA. 
Assistant  Regional  Administrator  for  Federal 

Contract  Compliance  Programs.  ESA. 
Assistant  Regional  Administrator  for 

Workers'  Compensation  Programs.  ESA. 
Executive  Assistant  to  the  Regional 

Administrator,  ESA. 
State  Liaison  Advisor,  ESA. 

Office  of  Workers'  Compensation  Programs. 
Deputy  Commissioner 

Room  1600,  J.  F.  K.  Building.  Government 

Center.  Boston,  Massachusetts  02203. 
201  Varick  Street,  Room  750,  New  York,  New 

York  10014. 
3.535  Market  Street.  Philadelphia, 

Pennsylvania  19104. 
Penn  Traffic  Building.  319  Washington  Street. 

Johnstown,  Pennsylvania  15901  (BLBA 

only). 
South  Main  Towers,  116  South  Main  Street. 

Wilkes-Barre,  Pennsylvania  18701  (BLBA 

only). 
Wellington  Square,  1225  South  Main  Street. 

Greensburg.  Pennsylvania  15601  (BLBA 

only). 
31  Hopkins  Plaza,  Baltimore,  Maryland  21201 

(LHWCA  only). 
200  Granby  Mall,  Norfolk.  Virginia  23502 

(mWCA  only). 
1026  Quarrier  Street.  First  Floor.  Charleston. 

West  Virginia  25301  (BLBA  only). 
b09  Market  Street,  Parkersburg,  West  Virginia 

26101  (BLBA  only). 
1100  L  Street  NW.,  Room  9101,  Washington. 

DC  20210  (FECA  only). 
200  Constitution  Ave..  NW..  Room  C-4315, 

Washington.  DC  20210  (DCCA). 
334  Main  Street,  Fifth  Floor,  Pikeville. 

Kentucky  41501  (BLBA  only). 
500  Springdale  Plaza,  Spring  Street.  Mt. 

Sterling,  Kentucky  40353  (BLBA  only). 
311  West  Monroe.  Jacksonville,  Florida  32202 

(LHWCA  only). 
400  West  Bay  Street,  Jacksonville.  Florid.. 

32202  (FECA  only). 
230  South  Dearborn  Street,  Chicago.  Illinois 

60604. 
1240  Fast  9th  Street,  Cleveland,  Ohio  44199 

(PLC A  only). 
274  Marconi  Boulevard.  Third  Floor. 

Columbus,  Ohio  43215  (DI.DA  only). 
525  Griffin  Street.  Federal  Building.  Dallas. 

Texas  75202. 
500  Camp  Street.  New  Orleans,  Louisiana 

70130. 
12600  North  Featherwood  Drive,  Houston. 

Texas  77034  (LHWCA  only). 
bOl  Rosenberg  Avenue,  Galveston.  Texas 

77553  (LHWCA  only). 
911  Walnut  Street,  Kansas  City,  Missouri 

64106  (FECA  only). 
1961  Stout  Street,  Drawer  3558.  Denver. 

Colorado  80294  (FECA  only). 
P  O  Box  25346,  Denver.  Colorado  80225 

(BLBA  only). 
Federal  Building.  P.O.  Box  3769.  San 

Francisco.  California  94119. 
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P.O.  Box  3327.  Terminal  Island,  California 
90731  (LHWCA  only). 

300  Ala  Moana  Boulevard,  Honolulu,  Hawaii 
96850. 

909  1st  Avenue,  Seattle.  Washington.  98174. 

Chief  Division  of  Mining  Information 
Systems 

MSHA,  PO.  Box  25367.  DFC.  Denver.  CO 
80225-0367. 

Superintendent,  National  Mine  Health  and 
Safety  Academy 

P.O.  Box  1166,  Beckley,  WV  25802-1166. 
Chief,  Approval  and  Certification  Center 

MSHA,  R.R.  1,  Box  251.  Industrial  Park  Road, 
Tridelphia,  WV  26059. 

District  Manager  for  Coal  Mine  Safety  and 
Health 

Penn  Place.  Room  3128.  20  N.  Pennsylvania 

Avenue.  Wilkes  Barre.  Pennsylvania  18701. 
4800  Forbes  Avenue,  Pittsburgh, 

Pennsylvania  15213. 
5012  Mountaineer  Mall.  Morgantown,  West 

Virginia  26505. 
PC.  Box  112.  Mt.  Hope,  West  Virginia  25880. 
P  O.  Box  560.  Norton.  Virginia  24273. 
218  High  Street.  Pikeville.  Kentucky  41501. 
P.O.  Box  572,  Barbourville,  Kentucky  40906. 
501  Busseron  Street,  Vincennes,  Indiana 

47591. 
P.O.  Box  25367  OFC  Denver,  Colorado  80225. 
P.O.  Box  473,  Madisonville,  Kentucky  42431. 

District  Manager  for  Metal  and  Nonmetal 
Mine  Safety  and  Health 

228  Federal  Building.  Duluth,  Minnesota 

55802. 
P.O.  Box  927,  Vicennes,  Indiana  47591. 
4800  Forbes  Avenue,  Pittsburgh, 

Pennsylvania  15213. 
US.  Post  Office  and  Courthouse,  P.O.  Box 

1894,  Albany,  New  York  12201-1874. 
P.O.  Box  25367  OFC,  Denver,  Colorado  80225. 
307  W.  200  South,  Suite  3003,  Salt  Lake  City, 

Utah  84101. 
1100  Commerce  Street,  Room  4C50,  Dallas, 

Texas  75242. 
P.O.  Box  1156,  RoUa,  Missouri  65401. 
228  W.  Valley  Avenue,  Room  102, 

Birmingham,  Alabama  35209. 

301  W.  Cumberland  Avenue,  Room  223, 
Knoxville,  Tennessee  37902. 

620  Central  Avenue,  Building  7  AFC, 
Alameda,  California  94501-3898. 

3221  N.  16th  Street,  Suite  30a  Wioenix, 
Arizona  85016. 

117 107th  Avenue,  NE.  Room  100,  Bellevue, 
Washington  98004. 

Regional  Administrator.  Occupational  Safety 
and  Health  Administration 

Area  Director,  OSHA: 

400-2  Totten  Pond  Road,  2nd  Floor,  Waltham, 

Massachusetts  02154. 
1550  Main  Street,  Room  532,  Springfield. 

Massachusetts  01103-1493. 
Federal  Building,  Room  334,  55  Pleasant 

Street,  Concord,  New  Hampshire  03301. 
40  Western  Avenue,  Room  121,  Augusta, 

Maine  04330. 
380  Westminster  Mall,  Room  243,  Providence, 

Rhode  Island  02903. 
450  Main  Street,  Room  508,  Hartford, 

Connecticut  06103. 


90  Church  Street,  Room  1405,  New  York,  New 

York  10007. 
100  South  Clinton  Street.  Room  1267, 

Syracuse,  New  York  13260. 
990  Westbury  Road.  Westbury,  New  York 

11590. 
5360  Genesse  Street,  Bowmansville,  New 

York  14026. 
136-21  Roosevelt  Avenue,  3rd  Floor.  Flushing, 

New  York  11354. 
U.S.  Courthouse  &  Federal  Office  Building, 

Room  555,  Carlos  Chardon  Avenue,  Hato 

Rey,  Puerto  Rico  00918. 
Leo  W.  O'Brien  Federal  Building.  Room  132, 

Clinton  Avenue  &  North  Pearl  Street. 

Albany,  New  York  12207. 
2101  Ferry  Avenue,  Room  403,  Camden.  New 

Jersey  08104. 
Teterboro  Airport  Professional  Building, 

Room  206.  377  Route  17,  Hasbrouck 

Heights.  New  Jersey  07604. 
2  East  Blackwell  Street.  Dover.  New  Jersey 

07801. 
Plaza  35,  Suite  205, 1030  Saint  Georses 

Avenue.  Avenel.  New  Jersey  07001. 
U.S.  Custom  House.  Room  242.  Second  4 

Chestnut  Street,  Philadelphia.  Pennsvlvania 

19106. 
Federal  Office  Building,  Room  3007.  844  King 

Street,  Wilmington,  Delaware  19801. 
Federal  Building,  Room  2236. 1000  Liberty 

Avenue.  Pittsburgh.  Pennsylvania  15522. 
Rathrock  Building,  Room  408, 121  West  10th 

Street.  Erie.  Pennsylvania  16501. 
Federal  Building.  Room  1110.  Charles  Center, 

31  Hopkins  Plaza,  Baltimore,  Maryland 

21201. 
Penn  Place,  Room  2005,  20  North 

Peimsylvania  Avenue,  Wilkes-Barre, 

Pennsylvania  18701. 
850  N.  5th  Street  Allentown.  Pennsylvania 

18102. 
Progress  Plaza,  49  North  Progress  Street 

Harrisbmg,  Peimsylvania  17109. 
200  Granby  Mall,  Federal  Office  Building, 

Room  340,  Mall  Drawer  486,  Norfolk, 

Virginia  23510. 
550  Eagan  Street  Room  206,  Charleston.  West 

Virginia  25301. 
Building  10.  Suite  33,  La  Vista  Perimeter 

Office  Park.  Tucker,  Georgia  30084. 
1600  Drayton  Street  Savaimah.  Georgia 

31401. 
Todd  Mali  2047  Canyon  Road,  Birmingham. 

Alabama  35216. 
951  Government  Street  Suite  502,  Mobile, 

Alabama  36604. 
1835  Assembly  Street  Room  1468,  Columbia, 

South  Carolina  29201. 
1720  West  End  Ave.,  Suite  302.  Nashville, 

Tennessee  37203. 
Federal  Building,  Suite  1445, 100  West  Capitol 

Street,  Jackson,  Mississippi  39269. 
Federal  Building,  Room  108, 330  W. 

Broadway,  Frankfort  Kentucky,  40601. 
Federal  Building.  Room  302, 299  East  Broward 

Boulevard,  Fort  Lauderdale.  Florida  33301. 
700  Twiggs  Street,  Room  624,  Tampa,  Florida 

33602. 
Art  Museum  Plaza,  Suite  17, 2747  Art 

Museum  Drive,  Jacksonville,  Florida  32207. 
Century  Station.  Room  104,  300  Favetteville 

Mall,  Raleigh,  North  Carolina  27601. 
1400  Torrence  Avenue,  2nd  Floor,  Calumet 

City,  Illinois  60409. 
6000  West  Touhy  Avenue.  Niles,  Illinois 

60648. 


344  Smoke  Tree  Business  Park,  North  Aurora. 

Illinois  60542. 
United  States  Post  Office  &  Courthouse. 

Room  422,  46  East  Ohio  Street. 

Indianapolis,  Indiana  46204. 
2618  North  Ballard  Road.  Appleton. 

Wisconsin  54915. 
Federal  Building.  U.S.  Courthouse.  500 

Barstow  Street.  Room  B-fl,  Eau  Claire, 

Wisconsin  54701. 
Henry  S.  Reuss  Building.  310  West  Wisconsin 

Avenue.  Suite  1180.  Milwaukee.  Wisconsin 

53203. 
2934  Fish  Hatchery  Road.  Suite  220.  Madison. 

Wisconsin  53713. 
Federal  Office  Building.  Room  4028.  550  Main 

Street  Cincinnati,  Ohio  45202. 
Federal  Office  Building.  Room  899. 1240  East 

9th  Street  Cleveland,  Ohio  44199. 
Federal  Office  Building,  Room  634.  200  North 

High  Street,  Columbus,  Ohio  43125. 
Federal  Office  Building.  Room  734.  234  .North 

Summit  Street  Toledo.  Ohio  43604. 
110  South  4th  Street.  Minneapolis.  Minnesota 

55401. 
2001  West  Willow  Knolls,  Peoria,  Illinois 

61614. 
218A  Main  Street,  Belleville.  Illinois  62220. 
231  West  LaFayette,  Room  628,  Detroit 

Michigan  48226. 
Hoover  Annex.  Suite  20,  2156  Wooddaie 

Boulevard,  Baton  Rouge.  Louisiana  70606. 
1425  West  Pioneer  Drive.  Irving,  Texas  75061 
Government  Plaza,  Room  300. 400  Main 

Street,  Corpus  Christi,  Texas  78408. 
611  East  6th  Street  Room  303.  Austin,  Texas 

78701 
Federal  Building.  Room  421. 1205  Texas 

Avenue,  Lubbock,  Texas  79401. 
2320  LaBranch  Street  Room  1103,  Houston, 

Texas  77004. 
Western  Bank  Building,  Room  1810,  505 

Marquette  Avenue,  N.W.,  Albuquerque. 

New  Mexico  87102. 
210  Walnut  Street  Room  815,  Des  Moines. 

Iowa  50309. 
Overland- Wolf  Building,  Room  loa  0910 

Pacific  Street  Omaha,  Nebraska  68106. 
4300  Goodfellow  Boulevard-Building  105E.  St 

Louis.  Missouri  63120. 
Savers  Building,  Suite  828,  320  West  Capitol 

Avenue,  Little  Rock,  Arkansas  72201. 
720  West  Main  Place,  Suite  725,  Oklahoma 

City.  Oklahoma  73102. 
216  North  Waca  Suite  E  Wichita,  Kansas 

67202. 
911  Wahiut  Street  Room  2202,  Kansas  Oty, 

Missouri  64106. 
19  North  25th  Street  Billings,  Montana  59101. 
P.O.  Box  15200. 1781  South  300  West,  Salt 

Lake  City,  Utah  84115. 
801  Ignacio  Valley  Road,  Walnut  Creek. 

California  94596 
400  Oceangate,  Suite  530,  Long  Beach. 

California  90802. 
Tremont  Center.  Ist  Floor,  333  West  Colfdx, 

Denver,  Colorado  80204. 
3221  North  16th  Street,  Suite  100,  Phoenix. 

Arizona  85016 
550  East  Charleston  Blvd..  Las  Vegas.  Nevada 

89104. 
1220  Southwest  3rd  Street,  Room  640. 

Portland,  Oregon  97204. 
701  C  Street  Box  29.  Anchorage.  Alaska 

99513. 


121-107th  Street.  N.E.,  Bellevue.  Washington 

98004. 
Federal  Building.  Room  324.  550  West  Fort 

Street.  Box  007.  Boise.  Idaho  B3724. 
Federal  Building.  Room  348.  P.O.  Box  2439. 

Bismarck.  North  Dakota  58501. 
300  Ala  Moana  Boulevard,  Suite  5122,  P.O. 

Box  50072.  Honolulu.  Hnwaii  96850. 

Office  of  Labor  Management  Standards.  Area 
Administrator  or  District  Director 

Area  Administrator.  8th  Floor.  |.W. 

McCormack  Post  OfTice  &  Courthouse 

Building.  Boston,  Massachusetts  02106. 
District  Director.  Room  1310  Federal  Building. 

HI  Weal  Huron  Street.  Buffalo.  New  York 

14202. 
District  Director,  Room  804.  234  Church 

Street.  New  Haven.  Connecticut  06510. 
Area  Administrator,  Room  878, 201  Varick 

Street.  New  York.  New  York  10278. 
District  Director.  Room  201, 134  Evergreen 

Place.  East  Orange.  New  Jersey  07018. 
District  Director.  Room  650.  Federal  Office      ^ 

BuHding.  Carlos  Chardon  Street.  Fiato  Rey. 

Puerto  Rico  00918. 
District  Director,  Suite  29.  First  Fidelity  Bank 

Building.  Boardwalk  &  Tennessee.  Atlantic 

City.  New  fersey  06401. 
Area  Administrator.  Room  9452.  William 

Green  Federal  Building,  600  Arch  Street, 

Philadelphia  Pennsylvania  19106. 
District  Director,  Room  804,  Federal  Office 

Building.  1000  Liberty  Avenue  Pittsburgh, 

Pennsylvania  15222. 
Area  Administrator,  Room  558,  Riddell 

Building.  1730  K  Street.  .NW..  Washington. 

DC.  20006. 
District  Director.  Room  238.  Cumberland 

Drive.  Nashville.  Tennessee  37203. 
Area  Administrator.  Room  300, 1371 

Peachtree  Street.  N.E  ,  Atinnta.  Georgia 

30367. 
District  Director.  Suite  503.  Washington 

Square  Building.  Ill  NW  183rd  Street. 

Miami.  Florida  33169. 
District  Director.  1211  North  Weslshore 

Boulevard.  Suite  401.  Interstate  Building. 

Tampa.  Florida  33502. 
Area  .\dmini8trator.  Room  831,  Federal 

Office  Building,  1240  East  Ninth  Street. 

Cleveland.  Ohio  44199. 
District  Director.  Suite  950.  525  Vine  Street. 

Cincinnati.  Ohio  45202. 


District  Director.  Room  630.  Federal  Office 

Building  and  U.S.  Courthouse.  2.31  West 

Lafayette  Street.  Detroit.  Michigan  48226. 
District  Director.  Suite  100.  Bridgeplace.  220 

South  Second  Street.  Minneapolis, 

Minnesota  55403. 
District  Director.  Room  118.  517  East 

Wisconsin  Avenue.  Milwaukee.  Wisconsin 

53202-4504. 
Area  Administrator.  Room  774,  Federal 

Office  Building.  230  South  Dearborn  Street. 

Chicago.  Illinois  60604. 
Area  Administrator.  Room  1606.  Federal 

Office  Building.  911  Walnut  Street,  Kansas 

City.  Missouri  64106. 
District  Director.  Room  555.  210  Tucker 

Boulevard.  St.  Louis,  Missouri  63101. 
Area  Administrator.  Room  300,  525  Griffin 

Square  Building,  GriHin  and  Young  Streets, 

Dallas.  Texas  7S202. 
District  Director.  Room  1309.  701  Loyola 

Avenue,  New  Orleans.  Louisiana  70130. 
District  Director.  2320  LaBranch.  Room  2108. 

Houston,  Texas  77004. 
District  Director,  Room  708,  3660  Wilshire 

Boulevard.  Los  Angeles.  California  90012. 
District  Director.  Room  1523.  Federal  Office 

Building.  1961  Stout  Street.  Denver. 

Colorado  80294. 
Area  Administrator,  Suite  725.  71  Stevenson 

Street.  San  Francisco.  California  94119. 
District  Director.  Room  3095.  Federal  Office 

Building.  906  First  Avenue,  Seattle, 

Washington  96174. 

Pension  and  Welfare  Benefits  Administration 
Area  Director  or  District  Supervisor 

Area  Director.  J.W.  McCormiuk  Post  Office 

and  Court  House  Building.  Suite  L-2. 

Boston.  Massachusetts  02109. 
Area  Director.  26  Federal  Plaza.  Room  537, 

New  York.  New  York  10278. 
Areu  Director.  3535  Market  Street.  Room 

M300.  Gateway  Building.  Philadelphia. 

Pennsylvania  19104. 
District  Supervisor,  Riddell  Building,  Room 

558. 1730  K  Street.  NW..  Washington,  DC 

2000G. 
Area  Director,  1371  Peachtree  Street,  N.E. 

Room  205.  Atlanta.  Georgia  30367. 
District  Supervisor,  Washington  Square 

Building.  Suite  504,  111  NW.  183rd  Street. 

Miami.  Florida  33160. 


Area  Director.  Fort  Wright  Executive 

Building.  Suite  210. 1885  Dixie  Highway, 

Fort  Wright.  Kentucky  41011. 
District  Supervisor,  Federal  Building  and  U.S. 

Courthouse,  Room  619.  231  W.  Lafayette 

Street,  Detroit.  Michigan  48226. 
Area  Director,  175  W.  Jackson  Boulevard. 

Suite  1207.  Chicago,  Illinois  60604. 
Area  Director,  Federal  Office  Building,  Room 

2200,  911  Walnut  Street,  Kansas  City. 

Missouri  6410& 
District  Supervisor.  210  N.  Tucker  Boulevard. 

Room  570.  St.  Louis.  Missouri  63101. 
Area  Director.  Federal  Office  Building.  Room 

707,  525  Griffin  Street,  Dallas,  Texas  75202. 
Area  Director,  Suite  915,  71  Stevenson  Street. 

P.O.  Box  3455.  San  Francisco.  California 

94119-3455. 
District  Director,  Federal  Office  Building. 

Room  3135,  909  First  Avenue,  Seattle, 

Washington  98174. 
Area  Director.  3660  Wilshire  Boulevard, 

Room  718,  Los  Angeles,  California  90010. 

Regional  Administrators.  Veterans ' 
Employment  and  Training  Service 

Region  I.  506 IFK  Federal  Building. 

Government  Center.  Boston.  Massachu.setts 

02203. 
Region  11:  201  Varick  Street.  Room  750.  New 

York.  New  York  10014. 
Region  III;  U.S.  Customs  House,  Room  240, 

Second  and  Chestnut  Streets,  Philadelphia, 

Pennsylvaina  19106. 
Region  IV:  1371  Peachtree  Street.  N.E..  Room 

716.  Atlanta,  Georgia  30367. 
Region  V:  230  South  Dearborn.  Room  1064. 

Chicago,  Illinois  60604. 
Region  VI:  525  S.  Griffin  Federal  Building. 

Room  204,  Griffin  and  Young  Streets. 

Dallas.  Texas  75202. 
Region  VII:  Federal  Building.  Room  800.  911 

Walnut  Street  Kansas  City.  Missouri 

64106 
Region  IX:  Federal  Building,  P  O.  Box  3769. 

San  Francisco.  California  94119. 

Signed  at  Washington.  DC.  this  23rd  day  of 
Mdy  1989. 
EUzabetb  Dole. 
Secretary  of  Labor. 
(FR  Doc.  89-12716  Filed  5-26-89;  8:45  ani] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  HMlth  Administration 

30  CFR  Part  104 

RIN  121»-AA04 

Pattern  of  Violations 

AOENCV:  Mine  Safety  and  Health 
Administration,  Labor. 
ACTION:  Proposed  rule. 

summary:  The  Mine  Safety  and  Health 
Administration  (MSHA)  is  proposing 
criteria  and  procedures  for  identifying 
mines  with  a  "pattern  of  violations"  of 
mandatory  standards  that  significantly 
and  substantially  contribute  to  safety  or 
health  hazards.  The  proposed  rule 
would  implement  section  104(e)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977  {Mine  Act).  Congress  established 
this  provision  to  bring  into  compliance 
mines  where  operators  habitually  allow 
violations  of  standards  to  occur, 
resulting  in  serious  safety  or  health 
hazards. 

DATES:  Comments  on  the  proposed  rule 
must  be  received  by  July  31, 1989. 
ADoncsscs:  Send  comments  to  the 
Office  of  Standards.  Regulations,  and 
Variances,  MSHA;  Room  631;  Ballston 
Tower  No.  3:  4015  Wilson  Boulevard; 
Arlington,  Virginia  22203. 

FOR  HJRTHER  INFORMATION  CONTACT 

Patricia  W.  Silvey,  Director,  Office  of 
Standards.  Regulations,  and  Variances. 
MSHA;  (703)  235-1910. 
SUPVLEMCNTARV  INFORMATION: 

I.  Background 

When  enacting  the  Mine  Act. 
Congress  expressed  particular  concern 
with  mine  operations  that  have  a  serious 
safety  and  health  management  problem 
characterized  by  repeated  "significant 
and  substantial  ■  (S&S)  violations  of 
mandatory  health  and  safety  standards, 
which  are  merely  abated  as  they  are 
cited.  The  enforcement  provisions  of  the 
.Mine  Acts  predecessor  legislation,  the 
Federal  Coal  Mine  Health  and  Safety 
Act  of  1969  and  the  Metal  and 
Nonmetallic  Mine  Safety  Act  of  1966. 
were  considered  inadequate  to  break 
such  a  cycle  of  violation,  citation,  and 
abatement  and  restore  the  mine  to  a 
■safe  and  healthful  work  place.  As  a 
means  to  address  this  situation. 
Congress  added  a  new  provision  to  the 
Mine  Act,  section  104(e),  which 
authorizes  MSHA  to  impose  stringent 
sanctions  on  mines  that  develop  a 
"pattern  of  violations." 

Section  104(e)  requires  that  a  notice 
be  issued  to  a  mine  operator  if  the  mine 
has  a  pattern  of  violations  of  mandatory 


standards  which  could  significantly  and 
substantially  contribute  to  health  or 
safety  hazards  at  the  mine.  Once  a 
section  104(e)  pattern  notice  is  issued, 
any  inspection  within  90  days  which 
reveals  another  S&S  violation  results  in 
an  order  to  withdraw  all  persons  ht}m 
the  affected  area  of  the  mine  until  the 
violation  is  abated.  Withdrawal  orders 
continue  to  be  issued  for  subsequent 
S&S  violations  until  an  inspection  of  the 
entire  mine  reveals  no  S&S  violations.  A 
withdrawal  order  requires  all  miners  to 
be  removed  from  the  area  affected  by 
the  violation  and  prohibits  entry  into  the 
area,  with  the  exception  of  persons 
assigned  by  the  operator  to  eliminate 
the  violation. 

The  legislative  history  of  the  Mine 
Act '  emphasizes  that  the  provisions  of 
section  104(e)  are  intended  for  use  at 
mines  with  a  record  of  repeated  S&S 
violations  and  where  the  other 
enforcement  provisions  of  the  statute 
have  not  been  effective  in  bringing  the 
mine  into  compliance  with  Federal 
health  and  safety  standards.  The  Mine 
Act  does  not  define  "pattern  of 
violations,"  but  rather  authorizes  the 
Secretary  to  make  such  rules  as 
necessary  to  establish  criteria  for 
determining  when  a  pattern  exists.  The 
Secretary  has  broad  discretion  in 
determining  this  criteria. 

The  need  for  a  pattern  of  violations 
provision  in  the  1977  Act  became 
apparent  to  Congress  in  its  investigation 
of  the  Scotia  Mine  disaster  which 
occurred  in  March  1976.  The  Scotia 
Mine  had  a  chronic  history  of  persistent 
dangerous  violations  that  were  cited  by 
the  inspector  and  abated  by  the 
operator.  But  the  operator  would  then 
permit  the  mine  to  lapse  back  into 
violation,  exposing  the  miners  to  the 
same  risks  all  over  again.  The  Senate 
Committee  report  stated  that  section 
104(e)  of  the  1977  Act  was  intended  as 
"an  effective  tool  to  protect  miners 
when  the  operator  demonstrates  his 
disregard  for  the  health  and  safety  of 
miners  through  an  established  pattern  of 
violations."  (Leg.  Hist,  at  620).  The 
Committee  viewed  the  pattern  notice  as 
an  indication  "to  both  the  mine  operator 
and  the  Secretary  that  there  exists  at 
that  mine  a  serious  safety  and  health 
management  problem,  one  which 
permits  continued  violations  of  safety 
and  health  standards.  The  existence  of 
such  a  pattern  should  signal  to  both  the 
oeprator  and  the  Secretary  that  there  is 
a  need  to  restore  the  mine  to  effective 


•  S  Rep  No.  95.  95lh  Conjj    Isl  Sess.  33  (1977) 
reprinted  in  "I^islative  Histor>  of  the  Federal  Mine 
Safety  and  Meallh  Act  of  1977,"  Suticomra.  on  lahm 
of  the  Comm.  on  Human  Resources.  95th  Cong..  2nd 
Sen.  620  (1978). 


safe.and  healthful  conditions  and  that 
the  mere  abatement  of  violations  is 
insufficient."  (Leg.  Hist,  at  621).  MSHA 
believes  that  Congress  intended  the 
pattern  sanctions  to  be  directed  at 
abatement  rather  than  the  closure  of 
mines. 

On  August  15. 1980,  MSHA  published 
a  proposed  rule  in  the  Federal  Register 
to  establish  criteria  for  identifying  mines 
which  have  a  pattern  of  violations  (45 
PR  54656).  In  response  to  the  proposal, 
numerous  commenters  stated  that  it  was 
then  untimely  for  MSHA  to  establish 
pattern  of  violation  regulations  because 
of  litigation  pending  before  the  Federal 
Mine  Safety  and  Health  Review 
Commission  (Review  Commission)  that 
involved  how  to  interpret  the  S&S 
provisions  of  the  Mine  Act.  I^or  to  the 
Review  Commission's  decision,  MSHA 
had  cited  all  violations  as  S&S,  except 
technical  violations  and  violations  that 
posed  only  a  remote  or  speculative  risk 
of  injury.  In  April  1981,  the  Review 
Commission  narrowed  the  concept  of 
S&S  violations  by  defining  them  as 
violations  that  have  a  reasonable 
likelihood  of  resulting  in  a  reasonably 
serious  injury  or  illness  (Secretary  of 
Labor  v.  Cement  Division,  National 
Gypsum  Co.,  3  FMSHRC  822,  2  MSHC 
1201  (1981)).  MSHA  adopted  this  revised 
deHnition  as  Agency  policy  in  May  1981. 
The  Review  Commission  has  also  held 
that  the  principles  of  National  Gypsum 
apply  to  violations  of  health  standards 
(Consolidation  Coal  Co.  v.  Secretary  of 
Labor.  8  FMSHRC  890  (1986)). 

In  addition  to  these  concerns, 
commenters  on  the  1980  proposal  stated 
that  the  Agency's  then-pending  review 
of  the  civil  penalty  regulations  could 
affect  provisions  of  the  pattern  of 
violations  proposal.  In  May  1982,  MSHA 
revised  its  regulations  for  the 
assessment  of  civil  penalties.  Oth.T 
criticisms  of  the  proposal  were  th.ii  it 
was  complex,  too  statistically-oriented 
and  vague. 

In  February  1985,  MSHA  announced 
in  the  Federal  Register  (50  FR  5470)  that 
it  was  withdrawing  the  1980  proposal 
and  gave  advance  notice  of  a  proposed 
rulemaking  (A.\'PRM)  which  would 
address  many  of  the  concerns  expressed 
about  the  1980  proposal.  In  that  notice. 
MSHA  stated  that  it  intended  to  develop 
a  regulation  that  would  focus  on  the 
safety  and  health  record  of  each  mine, 
rather  than  on  strictly  quantitative 
comparisons  of  mines  to  industry-wide 
norms.  The  Agency  further  stated  that  it 
planned  to  develop  simplified  criteria  to 
identify  the  existence  of  a  pattern, 
coupled  with  procedures  for  fair  and  full 
notice,  including  an  opportunity  for  the 
affected  parties  to  respond  to  *he 
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Agency's  initial  evaluation  that  a 
pattern  of  violations  may  exist  at  a 
mine.  MSHA  received  suggestions  and 
views  on  Uie  ANPRM  from  commenters 
representing  many  segments  of  the 
mining  community. 

This  proposed  rule  is  consistent  with 
the  concept  outlined  in  the  February 
1985  ANPRM  and  contains  die  following 
elements:  a  statement  of  purpose; 
procedures  for  initial  identification  of 
mines  that  may  be  developing  a  pattern 
of  violations;  criteria  for  determining 
whether  a  pattern  of  violations  exists  at 
a  mine;  notification  procedures  which 
would  provide  both  the  mine  operator 
and  miners'  representatives  an 
opportunity  to  respond  to  the  Agency's 
evaluation  that  a  pattern  of  violations 
may  exist  at  a  mine;  and  procedures  for 
termination  of  a  pattern  notice. 

II.  Discussion  of  Proposed  Rule 

A.  General  Discussion 

The  issue  most  often  raised  by  the 
commenters  responding  to  the  ANPRM 
was  MSHA's  enforcement  practices 
concerning  S&S  violations.  Because  S&S 
violations  form  the  basis  for  finding  a 
pattern  of  violations,  several 
commenters  stated  that  a  more  uniform 
application  of  the  criteria  for 
determining  what  violations  are  S&S  is 
needed  in  MSHA's  enforcement 
activities.  These  commenters  suggested 
that  the  criteria  for  S&S  violations  be 
defined  in  the  nile  as  it  was  by  the 
Review  Commission  in  the  National 
Gypsum  case. 

MSHA  agrees  that  application  of  the 
pattern  of  violations  provision  must  be 
in  agreement  with  the  definition  of  S&S 
violations  established  by  the  Review 
Commission  and  adopted  by  the 
Agency.  However,  MSHA  does  not 
believe  that  a  definition  of  what 
constitutes  an  S&S  violation  is 
appropriate  or  necessary  for  this 
regulation.  In  accordance  with 
prevailing  case  law,  each  violation  must 
be  independently  evaluated  by 
inspectors  to  determine  whether  the 
circumstances  meet  the  S&S  violation 
criteria.  Although  any  criteria  which  are 
based,  in  part,  on  subjective  elements 
may  result  in  some  variation  in  how 
they  are  applied,  the  Agency  has  been 
working,  and  will  continue  to  work,  with 
its  inspectors  toward  a  consistent 
application  of  principles  for  determining 
what  violations  are  S&S. 

Several  commenters  suggested  that 
the  compliance  information  used  to 
identify  mines  with  a  potential  pattern 
of  violations  only  include  citations  and 
orders  that  have  become  final.  This 
would  include  citations  and  orders  that 
have  not  been  timely  appealed,  or  for 


which  all  avenues  of  appeal  have  been 
exhausted.  Commenters  also  urged  that 
the  pattern  provisions  only  apply  to 
violations  cited  by  MSHA  after  the 
regulations  become  final.  Some 
commenters  stated  that  they  would  have 
contested  past  citations  and  orders  for 
S&S  violations  if  they  had  known  the 
violations  could  be  part  of  an  evaluation 
for  pattern  of  violations. 

At  this  stage  in  the  rulemaking 
process,  MSHA  does  not  agree  that  the 
proposed  pattern  of  violations 
regulations  should  only  address  S&S 
violations  occurring  after  die  effective 
date  of  the  rule.  The  existing  criteria  for 
defining  S&S  violations  are  not  changed 
by  this  proposal,  and  MSHA  believes  it 
would  be  appropriate  to  take  existing 
S&S  violations  into  consideration  under 
the  rule.  However,  the  Agency  does 
agree  that  any  pattern  notice  should  be 
based  only  on  final  citations  and  orders. 
With  this  approach,  which  is  included  in 
proposed  S  104.3,  mine  operators  would 
be  subject  to  the  pattern  of  violations 
enforcement  provisions  based  on  a 
noncompliance  history  developed  after 
a  full  opportunity  to  exercise  the  review 
procedures  provided  for  by  the  Mine 
Act. 

B.  Section-by-Section  Discussion 
Section  104.1  Purpose  and  Scope 

Several  commenters  requested  that 
procedures  for  determining  the 
existence  of  a  pattern  of  violations  be 
prefaced  by  a  statement  of  the 
regulation's  purpose.  They  were 
concerned  that  the  pattern  provision 
could  otherwise  receive  broader 
application  than  intended  by  Congress. 

In  developing  this  proposal.  MSHA 
has  given  close  attention  to  the  Mine 
Act's  legislative  history.  The  description 
of  the  objectives  and  concerns  of  the 
lawmakers  who  enacted  the  statute 
makes  it  clear  that  the  pattern  of 
violations  enforcement  provisions  are 
directed  at  the  few  mine  operators  who 
have  a  history  of  repeated  S&S 
violations,  indicating  that  they 
habitually  permit  such  violations  to 
occur.  In  particular.  Congress  focused  its 
attention  on  mines  where  citations  or 
orders  are  issued  for  S&S  violations  and 
the  violations  are  abated  but  then 
continue  to  recur  without  effective 
preventative  measures  being  taken  by 
mine  management. 

Although  section  104(e)  does  not 
define  "pattern  of  violations."  the 
legislative  history  gives  some  general 
guidance  on  the  kinds  of  situations  to 
which  the  provision  should  apply.  The 
Senate  Committee  stated  its  intent  that: 

A  pattern  may  be  established  by  violations 
of  different  standards,  as  well  as  by 


violations  of  a  particular  standard.  Moreover, 
while  the  Committee  considers  that  a  pattern 
is  more  than  an  isolated  violation,  a  pattern 
does  not  necessarily  mean  a  prescribed 
number  of  violations  of  predetermined 
standards  nor  does  it  presuppose  any 
element  of  intent  or  state  of  mind  of  the 
operator  (S.  Rep.  No.  181.  flSth  Conj?..  Isl 
Sess.  33  (1977)). 

Proposed  §  104.1  responds  to  the 
commenters'  suggestions,  in  concert 
with  this  legislative  background  It 
provides  that  the  regulations  set  out  the 
criteria  and  procedures  to  determine 
whether  a  pattern  of  violations  exists 
under  the  Mine  Act  and  specifies  that 
the  rule  address  mines  where  operators 
habitually  allow  S&S  violations  of 
mandatory  safety  and  health  standards 
to  occur. 

Section  104.2    Initial  Screening 

This  section  of  the  proposed  rule 
describes  the  review  process  MSHA 
would  use  to  initially  select  mines  for 
evaluation  for  a  pattern  of  violations 
under  S  104.3.  The  proposal  specifies 
taht  MSHA  would  review  the 
compliance  records  of  mines  at  least 
annually.  Paragraph  (a)  requires 
examining  each  mine's  history  of  S&S 
violations,  withdrawal  orders  for  failure 
to  abate  S&S  violations,  and  withdrawal 
orders  for  conditions  posing  an 
imminent  danger  to  miners.  Violations 
which  are  designated  S&S.  if  they 
continue  to  occur,  are  indicative  of  an 
unsafe  or  unhealthy  working 
environment.  Repeated  withdrawal 
orders  issued  for  failure  to  abate  S&S 
violations  reflect  inadequate  attention  to 
correcting  unsafe  or  unhealthy 
.  conditions.  Imminent  danger  withdrawal 
orders  are  issued  for  conditions  or 
practices  which  could  reasonably  be 
expected  to  cause  death  or  serous 
physical  harm  before  the  conditions  or 
practices  can  be  abated. 

Paragraph  (b)  of  the  proposal  would 
require  consideration  of  four  additiunal 
factors  designed  to  further  define  those 
mines  that  should  be  reviewed  for  an 
emerging  potential  pattern  of  violations. 
The  proposal  does  not  specify  that  a 
particular  number  or  combination  of 
these  factors  be  found  in  order  to 
identify  a  potential  pattern  of  violations. 

Paragraph  (b)(1)  would  require 
consideration  of  what  enforcement 
measures  MSHA  has  taken  to  improve 
compliance  with  respect  to  the 
violations  identified  as  a  potential 
pattern.  For  example,  where  there  are 
repeated  S&S  violations  of  a  standard, 
the  Agency  would  take  info  account 
whether  the  Mine  Act's  enforcement 
provisions  for  unwarrantable  failure  to 
comply  have  been  used.  This  factor 
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would  rerognize  that,  in  the  enforcement 
scheme  of  the  Mine  Act.  the  pattern 
provisions  are  intended  to  be  reserved 
for  operators  who  are  unresponsive  to 
the  other  enforcement  measures 
provided  for  by  the  statute. 

Paragraph  (b)(2]  calls  for 
conaideration  of  whether  there  is 
evidence  of  the  mine  operator's  laclt  of 
good  faith  in  correcting  the  problem  that 
results  in  repeated  S&S  violations. 
Perfunctory  abatement  of  S&S  violations 
without  correction  of  the  underlying 
cause  indicates  disregard  for 
compliance  with  safety  and  health 
standards.  The  Agency's  primary  focus 
will  be  to  determine  if  enforcement 
activities  at  the  mine  have  been 
broadened  beyond  that  expected  for  the 
operation.  For  example,  whether  the 
following  actions  occurred:  meetings 
held  between  MSHA  officials  and  the 
operator  failed  to  result  in  improved 
compliance;  the  Agency  found  it 
necessary  to  increase  inspector 
presence  at  the  mine;  or  increases  were 
requested  in  the  special  assessments  for 
violations. 

Paragraph  (b)(3)  would  require 
consideration  of  the  mine's  accident, 
injury  or  illness  record.  In  particular,  the 
Agency  will  be  concerned  with  those 
mines  having  incidence  rates  above  the 
average  for  that  type  of  operation,  or 
which  have  been  found  to  under  report 
accidents,  injuries  or  illnesses, 
indicating  either  intentional 
concealment  of  problems  or  a  serious 
management  problem.  Where  miners 
have  been  injured  or  killed,  or 
occupational  illnesses  have  developed 
among  the  work  force,  a  mine  operator 
is  on  notice  that  attention  to  the  mine's 
safety  or  health  programs  is  needed. 
This  should  be  reflected  in  the 
compliance  history. 

Paragraph  (b)(4)  provides  for 
consideration  of  whether  mitigating 
circumstances  exist.  This  factor  would 
recognize  that  circumstances  beyond  an 
operator's  ability  to  control  through 
diligent  compliance  efforts  can 
contribute  to  the  occurrence  of 
violations.  The  Mine  Act's  pattern 
provisions  are  directed  at  improving 
compliance  at  mines  where  repeated 
S&S  violations  result  from  an 
inadequate  commitment  by  mine 
management  to  achieving  and 
maintaining  compliance  with  safety  and 
health  standards. 

The  initial  screening  process  is 
intended  to  have  equal  application  to  all 
types  and  sizes  of  mines.  It  is  intended 
to  identify  only  mines  that  would  then 
be  evaluated  for  a  potential  pattern  of 
violations  through  application  of  the 
criteria  in  S  104.3.  The  proposal  would 
also  retain  flexibility  in  the  initial 


screening  process  to  permit  MSHA  to 
develop  and  improve  its  methods  of 
applying  the  initial  screening  criteria. 

In  line  with  these  objectives,  the 
proposal  does  not  prescribe  intervals  for 
MSHA  review,  except  that  each  mine 
would  receive  at  least  one  review 
annually.  Further,  the  rule  does  not 
specify  the  period  of  a  mine's  history 
that  would  be  examined  during  the 
initial  screening  process,  nor  a 
particular  number  or  combination  of 
citations  or  orders  that  would  result  in  a 
mine  being  selected  for  evaluation  for  a 
potential  pattern  of  violations.  Instead, 
each  mine  would  be  regularly  looked  at 
by  MSHA  for  signs  of  a  compliance 
problem  or  hazardous  conditions  that 
threaten  miner  safety  or  health. 

MSHA  anticipates  concentrating  its 
efforts  during  the  initial  screening 
process  on  identifying  those  mines  with 
evident  compliance  problems.  While  the 
Agency  would  screen  mines  at  least 
annually,  mines  warranting  additional 
attention  could  be  looked  at  more 
frequently.  Initially,  MSHA  believes  that 
a  mine's  compliance  records  for  a  period 
of  two  years  would  provide  an 
informative,  relevant  perspective. 
However,  interruptions  in  mining 
operations,  changes  in  mine 
management,  or  other  factors  could 
indicate  that  this  period  should  be 
longer  or  shorter. 

Commenters  responding  to  the 
ANPRM  suggested  a  variety  of  specific 
screening  mechanisms  ranging  from  an 
automatic  quarterly  review  of  all  mines 
with  more  S&S  violations  than  an 
industry-wide  percentile  to 
normalization  of  the  number  of  S&S 
violations  for  mine  size  over  the 
previous  two  years.  Under  the  proposal, 
these  or  other  reasonable  analytical 
methods  could  be  used  to  evaluate 
mines'  compliance  records. 

Section  104.3    Pattern  Criteria 

Once  a  mine  is  identified  through  the 
proposed  initial  screening  process, 
MSHA  would  apply  the  provisions  of 
this  section  to  identify  mines  with  a 
potential  pattern  of  violations.  As 
provided  by  paragraph  (b),  the 
compliance  history  data  used  for  this 
evaluation  would  be  the  same  as  that 
used  for  initial  screening,  except  that 
only  Hnal  citations  and  orders  would  be 
considered.  The  proposal  prescribes 
three  criteria  for  discerning  a  potential 
pattern  of  violations. 

As  with  the  initial  screening 
procedures,  the  proposal  does  not 
quantify  the  violations  or  other  factors 
which  would  identify  a  mine  as  having  a 
pattern  of  violations.  At  this  state, 
MSHA  believes  it  is  necessary  for  the 
Agency  to  retain  the  flexibility  to 


individually  evaluate  each  mine's 
compliance  history  and  the  particular 
circumstances  involved  when 
conducting  a  review  for  a  potential 
pattern  of  violations. 

The  proposed  pattern  criteria  focus  on 
a  mine's  history  of  repeated  S&S 
violations.  To  facilitate  identiflcation  of 
a  potential  pattern,  the  proposal  directs 
attention  to  violations  linked  together  in 
one  of  three  ways:  (1)  Violations  of  the 
same  standard:  (2)  violations  of 
standards  related  to  the  same  hazard;  or 
(3)  violations  caused  by  unwarrantable 
failure  to  comply.  Each  of  these  three 
categories  would  be  independently 
evaluated. 

Repeated  S&S  violations  of  the  same 
standard,  or  of  standard  related  to  the 
same  hazard,  may  be  the  result  of  a 
chronic  condition  at  a  mine  in  which 
violations  are  abated  when  cited 
without  correction  of  the  underlying 
cause  of  the  violations.  Repeated  S&S 
violations  caused  by  unwarrantable 
failure  to  comply  also  suggest  that  an 
underlying  safety  or  health  management 
problem  may  exist  at  the  mine. 

Paragraph  (b)  provides  that  only  fmal 
citations  and  orders  would  be 
considered  when  identifying  mines  with 
a  potential  pattern  of  violations  under 
this  section. 

In  response  to  the  ANPRM.  MSHA 
received  a  variety  of  recommendations 
for  criteria  to  be  used  for  determining 
whether  a  mine  has  a  pattern  of 
violations,  some  of  which  are  reflected 
in  the  proposal.  Several  commenters 
stated  that  there  should  be  a  direct 
correlation  between  the  violations 
identiHed  as  a  pattern  and  reportable 
accidents  and  injiuies  at  the  mine.  The 
proposed  screening  criteria 
acknowledge  the  relevance  of  accidents, 
injuries  and  illnesses  to  a  pattern  of 
violations  regulation.  MSHA  is  unable, 
however,  to  precisely  link  S&S 
violations  to  the  occurrence  of  accidents 
and  injuries  except  when  they  involve 
an  accident.  Individual  health  violations 
are  likewise  difficult  to  directly  link 
with  the  development  of  occupational 
illnesses.  In  addition  to  being  potentially 
unworkable,  this  approach  would  be 
inconsistent  with  the  preventative 
purposes  of  the  Mine  Act. 

Section  104.4  Issuance  of  Notice 

As  indicated  in  the  ANPRM.  MSHA 
believes  that  an  important  feature  of  an 
effective  pattern  of  violations  regulation 
is  an  opportunity  for  full  and  fair  notice 
to  all  parties  involved  prior  to  a  pattern 
of  violations  notice  being  issued.  To 
serve  the  remedial  purposes  of  the  Mine 
Act.  including  section  104(e).  the 
proposal  also  provides  opportunities  for 


input  from  mine  operators  and  the 
representative  of  miners  at  the  mine 
before  a  pattern  of  violations  notice 
would  be  issued.  Under  the  proposal, 
the  final  decision  of  whether  to  issue  a 
pattern  of  violations  notice  would  be 
made  by  the  administrator  for  Coal 
Mine  Safety  and  Health  or  Metal  and 
Nonmetal  Mine  Safety  and  Health,  as 
appropriate. 

Paragraph  (a)  of  the  proposal 
describes  the  notification  procedures  to 
be  followed  when  a  potential  pattern  of 
violations  has  been  identified.  The  local 
District  Manager  would  notify  the  mine 
operator  in  writing,  with  a  copy 
provided  to  the  representative  of  miners 
at  the  mine.  Included  in  this  notification 
would  be  the  basis  for  identifying  the 
mine  as  having  a  potential  pattern  of 
violations  and  the  time  within  which  the 
mine  operator  could  respond  to  the 
notification.  Recognizing  that  potentially 
dangerous  conditions  may  exist  at  the 
mine,  the  proposal  would  limit  the  time 
for  response  to  20  days.  A  shorter  period 
could  also  be  set  by  the  District 
Manager. 

During  the  time  for  responding  to  a 
notification  that  a  potential  pattern  of 
violations  has  been  identified,  the  mine 
operator  would  be  given  an  opportunity 
to  review  all  documents  upon  which  the 
pattern  of  violations  evaluation  was 
based,  to  provide  additional 
information,  and  to  request  a  conference 
with  the  District  Manager.  The  proposal 
specifies  that  such  a  conference  be  held 
within  10  days  of  the  request,  again 
recognizing  that  there  is  evidence  of 
potentially  dangerous  conditions  at  the 
mine.  The  miner's  representative  would 
also  be  notified  of  the  conference  and 
afforded  an  opportunity  to  participate. 

During  the  time  permitted  for  response 
to  notification  of  potential  pattern  of 
violations,  the  operator  could  also 
institute  a  program  at  the  mine  to  avoid 
repeated  S&S  violations.  If  this  were 
done,  the  proposal  authorizes  the 
District  Manager  to  allow  additional 
time  to  determine  whether  the  operator's 
program  is  effective.  This  period  of 
evaluation  could  not  exceed  90  days 
under  the  proposal,  and  the 
representative  of  the  miners  would  be 
afforded  an  opportunity  to  discuss  the 
program  with  the  District  Manager. 

This  aspect  of  the  proposal  is 
intended  to  encourage  and  permit  an 
opportunity  for  the  operator  to 
undertake  the  measures  necessary  to 
restore  the  mine  to  a  safe  and  healthful 
working  environment.  In  MSHA's  view, 
a  sound  safety  and  health  program 
developed  and  adopted  by  the  mine 
operator  most  effectively  reduces  S&S 
violations.  The  District  Manager's 
decision  of  whether  to  permit  an 


evaluation  period  for  an  operator's 
program  to  avoid  repeated  S&S 
violations,  and  the  length  of  the 
evaluation  period,  would  be  influenced 
by  the  quality  of  the  operator's  program. 
Consistent  with  the  nature  of  the 
problem  at  which  the  Mine  Act;s  pattern 
of  violations  provisions  are  directed,  the 
operator's  program  would  be  expected 
to  address  the  underlying  cause  of 
repeated  S&S  violations  on  a  permanent 
basis. 

Paragraph  (b)  of  the  proposal  provides 
procedures  for  initiating  a  decision  by 
the  Administrator  as  to  whether  a 
pattern  of  violations  exists  at  the  mine. 
When  the  opportunities  provided  for  by 
paragraph  (a)  of  this  section  do  not  lead 
to  a  resolution  of  the  circumstances 
which  prompted  the  notice  of  a  potential 
pattern  of  violations,  the  District 
Manager  would  submit  a  report  to  the 
Administrator.  The  District  Manager's 
report,  which  would  be  required  within 
120  days  from  the  notification  of  a 
potential  pattern  of  violations  at  the 
mine,  would  include  the  evaluation 
made  under  these  proposed  regulations. 
A  copy  of  the  report  would  also  be 
provided  to  the  mine  ojieratur  and 
representative  of  the  miners.  Both 
parties  would  have  the  opportunity  to 
comment  on  the  report  within  15  days  of 
receipt 

Within  30  days  of  receipt  of  a  report 
from  the  District  Manager,  paragraph  (c) 
would  require  the  Administrator  to  issue 
a  decision  as  to  whether  a  pattern  of 
violations  notice  would  be  issued.  The 
Administration's  decision  would  be 
provided  to  both  the  operator  and 
miner's  representative.  Under  paragraph 
(d),  notification  of  a  pattern  of  violations 
would  be  required  to  be  posted  at  the 
mine. 

Commenters  responding  to  the 
ANPRM  expressed  conflicting  views  on 
the  procedural  steps  that  would  be 
appropriate  between  identification  of  a 
potential  pattern  of  violations  at  a  mine 
and  issuance  of  a  notice  that  a  pattern 
of  violations  exists.  One  commenter 
stated  that  Congress  did  not  intend  an 
operator  to  have  any  warning  before  the 
Agency  issues  a  pattern  of  violations 
notice.  According  to  this  commenter,  the 
citations  and  orders  issued  by  MSHA  to 
the  operator  for  repeated  S&S  violations 
of  standards  provide  the  operator  with 
ample  warning  of  a  pattern  of  violations 
notice,  Other  commenters  suggested  a 
lengthy  series  of  conferences  and 
appeals  leading  up  to  a  pattern  of 
violations  notice,  writh  the  Secretary  of 
Labor  making  the  final  decision. 

The  objective  of  these  proposed 
regulations  is  to  identify  mines  with  a 
serious  safety  and  health  management 
problem  which  is  indicated  by  repeated 


S&S  violations  of  mandatory  standards. 
In  proposing  these  regulations.  MSHA  is 
aware  that  section  104(e)  enforcement 
sanctions  are  severe.  As  discussed 
elsewhere  in  this  preamble,  orders  of 
withdrawal  are  issued  for  ail  S&S 
violations  occurring  at  a  mine  that  has 
been  issued  a  pattern  of  violations 
notice.  Also,  as  a  practical  matter, 
reaching  the  level  of  compliance 
required  for  termination  of  a  pattern  of 
violations  notice  can  be  expected  to  be 
difficult  at  some  mines.  This  issue  is 
discussed  further  below. 

With  this  in  mind,  the  proposal 
includes,  for  both  the  mine  operator  and 
representative  of  the  minc-s.  procedures 
for  notification  and  an  opportunity  to 
participate  in  the  determination  of 
whether  to  issue  a  pattern  of  violation 
notice.  On  the  other  hand,  these 
procedures  are  confined  to  what  MSHA 
believes  are  reasonable  and  prudently 
prompt  time  frames. 

Section  104.5  Termination  of  .Notice 

This  section  of  the  proposal  reflects 
the  Mine  Act's  requirement  that  once  a 
pattern  of  violations  notice  is  issued 
under  section  104(e)(1).  the  notice  can 
only  be  terminated  after  an  MSHA 
inspection  of  the  entire  mine  finds  no 
S&S  violations  of  a  mandatory  safety  or 
health  standard.  As  commenters  on  the 
1980  proposal  and  the  recent  ANPRM 
have  observed,  such  a  "clean 
inspection"  of  the  entire  mine  is  a 
difficult  requirement  to  meet  in  the 
dynamic  mining  environment, 
particularly  at  large  mines  As  a 
practical  matter.  MSHA  agrees.  It  is  not. 
however,  the  Agency's  intent  that  a 
mine  under  pattern  orders  remain  so 
after  remedial  actions  by  the  operator 
have  restored  safe  and  healthful 
conditions  at  the  mine.  Such  a  situation 
could  ultimately  result  in  having  mines 
on  a  pattern  sequence  that  have  a  better 
compliance  record  than  mines  not  on  a 
pattern  sequence.  MSHA  requests 
comments  on  how  this  situation  could 
be  avoided. 

To  make  this  provision  more 
workable,  commenters  suggested  that 
the  mine  operator  who  has  been  issued 
a  pattern  of  violations  notice  be 
permitted  to  request  an  inspection  of  the 
entire  mine,  or  a  portion  of  it.  Partial 
inspections  of  the  mine  would  be  added 
together  to  compose  an  inspection  of  the 
entire  mine. 

The  proposal  includes  this  suggestion, 
with  several  important  limitations.  As 
specified  by  the  Mine  Act.  no  advance 
notice  of  an  inspection  would  be 
provided.  Thus,  while  an  operator  could 
request  a  mine  inspection  under  the 
proposal,  there  could  be  no  indication 
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from  MSHA  of  when  the  inspection 
would  be  conducted.  In  addition,  the 
proposal  provides  that  the  scope  of  the 
inspection  would  be  determined  by 
MSHA.  Accordingly,  areas  of  the  mine 
not  included  in  an  inspection  request  by 
the  operator  could,  at  the  Agency's 
discretion,  be  inspected.  The  proposal 
also  specifies  that  partial  inspections 
covering  the  entire  mine  within  90  days 
would  constitute  an  inspection  of  the 
entire  mine  for  purposes  of  terminating  a 
pattern  of  violations  notice.  The  90-day 
limitation  would  tie  together  a  series  of 
partial  inspections  so  that  they  would  be 
rppresentative  of  the  overall  conditions 
at  the  mine.  The  90-day  limitation  is 
consistent  with  the  time  period  specified 
in  sections  104(d)  and  104(e]  of  the  Mine 
Act  for  placing  an  operator  on  the 
withdrawal  order  sequence.  The 
combining  of  a  series  of  partial 
inspections  to  compose  a  complete 
inspection  of  the  mine  is  consistent  with 
the  decision  of  the  Federal  Mine  Safety 
and  Health  Review  Commission 
regarding  the  104(d)  unwarrantable 
fiiilure  provision. 

Under  the  Mine  Act.  once  an 
inspection  of  the  entire  mine  is 
completed  and  no  S&S  violations  of 
mandatory  standards  are  found,  the 
pattern  of  violations  is  terminated. 

III.  Executive  Order  12291  and 
Regulatory  Flexibility  Act 

In  accordance  with  Executive  Order 
12291.  MSHA  has  prepared  an  initial 
analysis  to  identify  potential  costs  and 
benefits  associated  with  proposed  Part 
104.  This  analysis  has  formed  the  basis 
for  the  initial  Regulatory  Flexibility  Act. 
In  this  analysis.  MSHA  has  determined 
that  the  proposed  rule  would  not  result 
in  major  cost  increases  nor  have  an 
incremental  effect  of  $100  million  or 
more  on  the  economy.  Therefore,  the 
rule  does  not  meet  the  criteria  for  a 
major  rule  and  a  Regulatory  Impact 
Analysis  is  not  required. 

The  benefits  of  the  proposed  rule  are 
the  fatalities,  injuries,  and  illnesses  that 
will  be  prevented  at  15,100  mines  with 
243.000  employees.  MSHA  cannot 
predict  whether  any  pattern  of  violation 
rule  would  prevent  mine  disasters. 
However,  this  pattern  proposal  is 
directed  at  the  root  of  most  disasters — 
noncompliance  with  mandatory  safety 
and  health  standards.  The  Agency  does 
believe  that  the  rule  will  result  in 
reduced  fatalities,  but  the  nature  of  the 
rule  makes  quantification  of  such 
benefits  difficult.  MSHA  also  estimates 
that  a  minimum  of  between  14  and  57 
nonfatal  occurrences  with  days  lost  and 
between  2  and  7  nonfatal  occurrences 
without  days  lost  can  be  prevented. 
Such  estimates  do  not  include  benefits 


at  mines  that  do  not  receive  issuance 
notices  but  which  would  improve  their 
health  and  safety  program  in  order  to 
avoid  pattern  sanctions.  They  also  do 
not  include  any  quantitative  measure  of 
the  likely  health  benefits  that  will 
accrue  to  miners  in  the  mining  industry. 

MSHA  estimates  that  the  annual  cost 
of  complying  with  the  proposed  rule  is 
between  $30,500  and  $124,300.  The 
variation  is  due  to  the  likely  number  of 
mines  that  would  receive  issuance 
notices.  All  of  the  costs  are  associated 
with  S  104.4,  issuance  of  notice.  Any 
costs  that  the  mine  operator  would  incur 
to  comply  with  other  Federal  standards 
would  be  borne  by  those  standards.  A 
cost  may  also  occur,  of  course,  if  the 
pattern  rule  results  in  the  closure  of  a 
mine  that  would  not  otherwise  have 
been  closed  but  rather  would  have 
abated  the  hazards  as  they  were  cited. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  evaluate  and 
include,  wherever  possible,  compliance 
alternatives  that  minimize  any  adverse 
impact  on  small  businesses  when 
developing  proposals.  The  proposed  rule 
will  likely  affect  smaller  mines  to  a 
lesser  degree  than  large  mines.  Due  to 
their  size,  small  mines  are  likely  to  have 
fewer  safety  and  health  hazards  per 
mine  to  correct  than  larger  mines. 
Should  an  entire  section  of  a  smaller 
mine  be  forced  to  temporarily  close, 
however,  its  compliance  cost  on  a  per- 
mine  basis  would  be  higher  than  a  larger 
mine. 

rv.  Paperwork  Raduction  Act 

This  proposal  contains  no  information 
collection  requirements  subject  to  the 
Paperworic  Reduction  Act  of  1980. 

List  of  Subjects  in  30  CFR  Part  104 

Mine  safety  and  health.  Pattern  of 
violations. 
David  C  CNaal. 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

Date:  May  24. 1989. 

It  is  proposed  to  add  a  new 
Subchapter  Q  consisting  of  new  Part  104 
in  Chapter  I.  Title  30  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

SUBCHAPTER  O-PATTERN  OF 
VIO(JkTK>NS 

PART  104— PATTERN  OF  VIOLATIONS 


104.1 
104.2 
104.3 
104.4 
104.5 


Purpose  and  scope. 
Initial  screening. 
Pattern  criteria. 
Issuance  of  notice. 
Termination  of  notice. 


Authority:  30  U.S.C.  814(e),  957. 


§  104.1    Purpoa*  and  scope. 

This  part  prescribes  the  criteria  and 
procedures  used  by  MSHA  to  determine 
whether  a  pattern  of  violations  exists  at 
a  mine  for  purposes  of  section  104(e)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977  (Act).  It  addresses  mines  where 
operators  habitually  allow  the 
recurrence  of  violations  of  mandatory 
safety  or  health  standards  which 
signiflcantly  and  substantially 
contribute  to  the  cause  and  e^ect  of 
mine  safety  or  health  hazards. 

§104.2    Initial  screaning. 

At  least  once  each  year,  MSHA  shall 
review  the  compliance  records  of  mines. 
MSHA's  review  shall  include  an 
examination  of  the  following: 

(a)  The  mine's  history  of — 

(1)  Significant  and  substantial 
violations; 

(2)  Section  104(b)  closure  orders 
resulting  from  significant  and 
substantial  violations;  and 

(3)  Section  107(a)  imminent  danger 
orders. 

(b)  In  addition,  the  following  shall  be 
considered; 

(1)  What  enforcement  measures,  other 
than  section  104(e)  of  the  Act,  have  been 
applied  at  the  mine. 

(2)  Evidence  of  the  mine  operator's 
lack  of  good  faith  in  correcting  the 
problem  that  results  in  repeated  S&S 
violations. 

(3)  An  accident  injury,  or  illness 
record  that  demonstrates  a  serious 
safety  or  health  management  problem  at 
the  mine. 

(4)  Whether  mitigating  circumstances 
exist. 

{ 104.3   Pattern  criteria. 

(a)  The  following  criteria  shall  be  used 
to  identify  mines  with  a  potential 
pattern  of  violations: 

(1)  A  history  of  repeated  significant 
and  substantial  violations  of  a  particular 
standard: 

(2)  A  history  of  repeated  signiHcant 
and  substantial  violations  of  standards 
related  to  the  same  hazard;  or 

(3)  A  history  of  repeated  significant 
and  substantial  violations  caused  by 
unwarrantable  failure  to  comply. 

(b)  Only  Hnal  citations  and  orders 
shall  be  used  to  identify  mines  with  a 
potential  pattern  of  violations  under  this 
section. 

§  104.4   laauance  of  notice. 

(a)  When  a  potential  pattern  of 
violations  is  identified,  the  District 
Manager  shall  notify  the  mine  operator 
in  writing.  A  copy  of  the  notification 
shall  be  provided  tn  the  representative 
of  miners  at  the  mine.  The  notification 


shall  specify  the  basis  for  identifying  the 
mine  as  having  a  potential  pattern  of 
violations  and  give  the  mine  operator  a 
reasonable  opportunity,  not  to  exceed  20 
days  from  the  date  of  notification,  to— 

(1)  Review  all  documents  upon  which 
the  pattern  of  violations  evaluation  is 
based. 

(2)  Provide  additional  information. 

(3)  Submit  a  written  request  for  a 
conference  with  the  District  Manager. 
The  District  Manager  shall  hold  any 
such  conference  within  10  days  of  a 
request.  The  representative  of  miners  at 
the  mine  shall  be  afforded  an 
opportunity  to  participate  in  the 
conference. 

(4)  Institute  a  program  to  avoid 
repeated  significant  and  substantial 
violations  at  the  mine.  The  District 
Manager  may  allow  an  additional 
period,  not  to  exceed  90  days,  for 
determining  whether  the  program 
effectively  reduces  the  occurrence  of 
significant  and  substantial  violations  at 


the  mine.  The  representative  of  miners 
shall  be  provided  an  opportunity  to 
discuss  the  program  with  the  District 
Manager. 

(b)  If  the  District  Manager  continues 
to  believe  that  a  potential  pattern  of 
violations  exists  at  the  mine,  a  report  of 
the  evaluation  made  under  this  part 
shall  be  sent  to  the  appropriate  MSHA 
Administrator.  This  report  shall  be 
submitted  no  more  than  120  days  from 
the  notification  to  the  operator  and 
miners'  representative  under  §  104.4  of 
this  part.  A  copy  of  the  report  shall  be 
provided  to  the  mine  operator  and  the 
miners'  representative.  Both  parties  will 
have  15  days  from  receipt  of  the  report 
to  submit  written  comments  to  the 
Administrator. 

(c)  Within  30  days  of  receipt  of  a 
report  from  a  District  Manager,  the 
Administrator  shall  issue  a  decision  as 
to  whether  the  mine  is  to  be  issued  a 
notice  of  a  pattern  of  violations.  A  copy 
of  the  decision  shall  be  provided  to  the 


mine  operator  and  the  representative  of 
the  miners. 

(d)  The  mine  operator  shall  post  ^11 
notifications  issued  under  this  part  at 
the  mine. 

§  104.5    Termination  of  notice. 

(a)  Termination  of  a  section  104(e)(1) 
pattern  of  violations  notice  shall  occur 
when  an  inspection  of  the  entire  mine  by 
MSHA  finds  no  significant  and 
substantial  violations. 

(b)  The  mine  operator  may  request  an 
inspection  of  the  entire  mine  or  portion 
of  the  mine.  No  advance  notice  of  the 
inspection  shall  be  provided,  and  the 
scope  of  inspection  shall  be  determined 
by  MSH.'K.  Partial  mine  inspections 
covering  the  entire  mine  within  90  days 
shall  constitute  an  inspection  of  the 
entire  mine  for  the  purposes  of  this  part. 
[FR  Doc.  89-12795  Filed  5-2&-89i  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  25 

(Docket  No.  2S912:  Notice  No.  89-15] 

RIN  2120-AC81 

Electrical  and  Electronic  Systeme 
Lightning  Protection 

AQENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
amend  the  Federal  Aviation  Regulations 
(FAR)  to  add  a  new  standard  for 
transport  category'  airplanes  which 
would  provide  lightning  protection 
requirements  for  installed  electrical  and 
electronic  systems.  This  proposal  is  the 
result  of  increasing  concern  for  the 
vulnerability  of  these  systems  to  the 
indirect  effects  of  lightning.  It  seeks  to 
promulgate  speciflc  lightning  protection 
requirements  for  electrical  and 
electronic  systems  which  perform 
essential  or  critical  functions. 

date:  Comments  must  be  received  on  or 
before  September  27. 1989. 

ADDRESS:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attention:  Rules  Docket 
(AGC-204).  Docket  No.  25912,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  delivered  in 
duplicate  to:  Room  915G,  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  Comments 
delivered  must  be  marked:  Docket  No. 
25912.  Comments  may  be  inspected  in 
Room  915G  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5:00 
p.m.  In  addition,  the  FAA  is  maintaining 
an  information  docket  of  comments  in 
the  Office  of  the  Assistant  Chief 
Counsel  (ANM-7),  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168.  Comments  in  the  information 
docket  may  be  inspected  in  the  Office  of 
the  Assistant  Chief  Counsel  weekdays, 
except  Federal  holidays,  between  7:30 
a.m.  and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Vandermolen,  FAA,  Flight  Test  & 
Systems  Branch,  AN'M-111,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
98168;  telephone  (206)  431-2157. 


SUPPLEMENTARY  INFORMATION: 
Coounents  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  relating  to  the  environmental, 
energy,  or  economic  impact  that  might 
result  from  adopting  the  proposals 
contained  in  this  notice  are  invited. 
Substantive  comments  should  be 
accompanied  by  cost  estimates. 
Commenters  should  identify  the 
regulatory  docket  or  notice  number  and 
submit  comments,  in  duplicate,  to  the 
Rules  Docket  address  specified  above. 
All  comments  received  on  or  before  the 
closing  date  for  comments  will  be 
considered  by  the  Administrator  before 
taking  action  on  this  proposed 
rulemaking.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
comments  received.  All  comments  will 
be  available  in  the  Rules  Docket,  both 
before  and  after  the  closing  date  for 
comments,  for  examination  by 
interested  persons.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  submit  with  those  comments  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  25912."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Acbninistration,  Office 
of  Public  Affairs,  Attention:  Public 
Information  Center,  APA-230,  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
rulemaking  documents  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  Notice  of  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedures. 

Background 

Concern  for  the  vulnerability  of 
airplane  electronic  systems  to  the 
effects  of  lightning  has  increased 
substantially  over  the  past  few  years. 
The  use  of  solid-state  components  and 
digital  electronics  in  airplane  system 
design  has  made  such  systems 
susceptible  to  transient  effects  of 
induced  electrical  current  and  voltage 
caused  by  either  a  direct  lightiung  strike 


to  the  airplane  or  by  the  electric  fields 
created  by  a  nearby  lightning  flash. 
These  induced  transient  currents  and 
voltages  can  degrade  electronic  system 
performance  by  damaging  components 
or  upsetting  system  functions. 
Component  damage  means  a 
permanently  altered  electrical 
characteristic  which  includes  dielectric 
breakdowns  and  effects  from  heat  in 
semiconductor  junctions,  resistors,  and 
interconnection  failures.  Function  upset 
refers  to  an  impairment  of  system 
operation,  either  permanent  or 
momentary  (e.g.,  a  change  of  digital  or 
analog  state),  which  includes  logic 
changes  in  computer  and  processing 
systems,  electronic  engine  and  flight 
controls,  and  power  generating  and 
distribution  systems. 

Another  factor  that  has  contributed  to 
this  increased  concern  is  the  reduced 
electromagnetic  shielding  afforded 
airplane  electronic  systems  by  advanced 
technology  airframe  materials.  Some  of 
these  materials  have  no  electrical 
conductivity  and  lightning  strikes  often 
pimcture  them,  resulting  in  extensive 
damage  and  allowing  lightning 
attachment  to  vulnerable  electronic 
systems  or  components  located  within 
the  airframe.  Other  materials,  such  as 
graphite-reinforced  composites,  have 
some  electrical  conductivity.  Voltages 
induced  by  lightning  current  that  flows 
in  airframe  components  made  of  these 
composite  materials  are  much  higher 
than  those  in  aluminum  materials 
because  the  electrical  resistance  of 
composites  is  higher  therefore,  such 
composites  provide  much  less  protection 
to  the  circuits  and  electronic  systems  in 
the  airplane. 

At  present,  lightning  protection 
airworthiness  certification  requirements 
are  somewhat  fragmented  and 
incomplete.  There  are  two  Federal 
Aviation  Regulations  that  specifically 
pertain  to  Ij^tning  protection:  One  for 
the  airframe  in  general  (§  25.581),  and 
the  other  for  fuel  system  protection 
(§  25.954).  There  are  no  regulations 
dealing  specifically  with  lightning 
protection  of  electrical  and  electronic 
systems.  The  advent  of  advanced 
electronic  systems  in  airplane  designs 
submitted  for  FAA  approval  requires 
'  that  additional  consideration  be  given  to 
protecting  these  systems  from  the  effects 
of  lightning  strikes.  Although  §  25.581(a), 
in  the  structures  subpart,  requires  that 
an  airplane  be  protected  against 
catastrophic  effects  of  lightning,  and 
S  25.1309(a)  states  that  required  systems 
must  operate  properly  in  all 
environmental  conditions,  it  has  been 
determined  that  the  existing  lightning 
protection  requirements  are  not 
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adequate  for  these  advanced  electronic 
systems. 

In  recent  type  certification  programs 
involving  advanced  electronic  systems, 
such  as  those  used  in  the  A320.  B747- 
400,  and  MD-11  airplanes,  the  FAA  has 
adopted  special  conditions  to  provide  an 
adequate  level  of  safety.  Since  trends 
indicate  that  future  airplane  designs  will 
incorporate  similar  systems,  the  FAA 
has  dietermined  that  a  change  in  the 
design  standards  regulations  is 
necessary. 

Discussion 

Full  authority  digital  engine  controls, 
electronic  flight  controls,  and  artificial 
stabilization  have  made  avionics  more 
critical  to  the  safe  operation  of  an 
airplane,  and  less  able  to  survive  even 
brief  interruptions  of  function,  much  less 
actual  damage.  Continual  reductions  in 
the  size  of  microcircuits,  accompanied 
by  equal  reductions  in  the  operating 
voltage  of  those  circuits,  cause  them  to 
be  more  susceptible  to  damage  by 
lightning.  Increased  dependence  on 
sensitive  electronic  equipment  for  the 
safe  operation  of  an  airplane  makes 
adequate  protection  of  that  equipment  a 
primary  requirement.  To  that  end,  the 
FAA  is  proposing  a  rule  that  provides 
new  lightning  protection  standards  for 
electrical  and  electronic  systems. 

The  proposed  rule  establishes  two 
levels  of  lightning  protection  for 
electrical  and  electronic  systems, 
depending  on  whether  the  systems 
perform  critical  or  essential  functions.  A 
critical  function  is  one  whose  failure 
would  contribute  to  or  cause  a  condition 
which  would  prevent  the  continued  safe 
flight  and  landing  of  the  airplane.  An 
essential  function  is  one  whoSe  failure 
would  contribute  to  or  cause  a  condition 
which  would  significantly  impact  the 
safety  of  the  airplane  or  the  ability  of 
the  flightcrew  to  cope  with  adverse 
operating  conditions. 

Electrical  and  electronic  systems 
which  perform  critical  functions  must  be 
protected  from  the  effects  of  lightning  to 
the  extent  that  neither  their  operations 
nor  their  operational  capabilities  are 
affected.  When  the  airplane  is  exposed 
to  the  direct  or  indirect  effects  of 
lightning,  disturbance  or  upset  of 
systems  which  perform  critical  functions 
must  not  be  perceived  by  the  flightcrew. 
Thrust  changes  and  flight  control 
movement  are  examples  of  distorbances 
or  upsets  that  would  not  be  permitted.  In 
addition,  those  systems  possessing 
redundant  channels,  when  operating  in 
a  single  channel  mode,  must  not  be 
damaged  or  affected  when  the  airplane 
is  exposed  to  lightning.  Mode  changes 
due  to  electromagnetic  disturbances  will 
not  be  allowed  in  critical  systems. 


Interna!  monitors  which  indicate  normal 
operation  of  critical  systems  must  not  be 
damaged  or  affected  due  to  lightning.  It 
should  be  noted  that  these  systems  may 
perform  bodi  critical  and  non-critical 
functions  and  that  failures  not 
associated  with  critical  functions  may 
not  necessarily  prevent  the  continued 
safe  flight  and  landing  of  the  airplane. 
The  proposed  regulation  would  require 
only  those  parts  of  the  system 
associated  with  the  critical  function  to 
be  protected  from  the  effects  of  lightning 
as  described  in  this  paragraph. 
However,  it  may  be  difficult  to  provide 
adequate  "isolation"  and  the  resultant 
lightning  protection  to  "parts"  of  an 
integrated  system. 

Electrical  and  electronic  systems 
which  perform  essential  functions  must 
be  protected  from  the  effects  of  lightning 
to  the  extent  that  they  remain  able  to 
perform  their  intended  functions  after 
the  airplane  has  been  exposed  to 
lightning.  This  means  that  a  disturbance 
of  systems  that  perform  essential 
functions  may  be  perceived  by  the 
flightcrew  when  the  airplane  is  exposed 
to  the  direct  or  indirect  effects  of 
lightning,  but  such  systems  must  be  able 
to  return  to  their  intended  functions.  A 
momentary  disruption  of  data  flow 
which  automatically  resets  and 
continues  normal  operation  would  be 
satisfactory;  disruptions  that  require 
flightcrew  action  to  return  the  system  to 
normal  operation  (such  as  resetting 
circuit  breakers,  reselecting  a  mode  of 
operation,  or  re-engaging  the  autopilot) 
also  would  be  allowed.  When  required 
that  "systems  continue  to  perform  their 
intended  functions,"  we  mean  that  the 
function  these  systems  perform  has  not 
been  lost  after  the  lightning  encounter, 
even  if  one  or  more  of  those  systems  has 
been  affected.  For  example,  if  one  of 
several  navigation  systems  aboard  the 
airplane  has  been  damaged  but  the 
navigation  function  has  been  retained, 
the  requirements  of  the  regulation  would 
be  met.  Note  that  systems  may  perform 
multiple  functions  and  that  failure  of 
some  of  these  functions  may  not 
necessarily  compromise  the  safety  of  the 
airplane  or  the  ability  of  the  flighttTew 
to  cope  with  adverse  operating 
conditions.  Those  parts  of  the  system 
not  associated  with  the  essential 
function  need  not  be  protected  from  the 
ejects  of  lightning. 

The  proposal  would  also  add  an 
Appendix  J  to  Part  25,  setting  forth  an 
idealized  representation  of  a  severe 
natiml  lightning  environment  for 
certification  purposes  in  the  assessment 
of  the  induced  effects  of  lightning. 

The  amendments  proposed  herein 
would  apply  to  all  transport  category 
airplanes  for  which  an  application  for  a 


type  certificate  is  made  after  the 
effective  date  of  the  amendments  These 
amendments  would  also  be  applicable 
under  the  provisions  of  1 21 101  to  other 
transport  category  airplanes  in  which 
critical  electronic  control  systems  are 
installed. 

Regulatory  Evaluation 

Benefit-Cost  Analysis 

The  regulatory  evaluation  prepared 
for  this  Notice  of  Proposed  Rulemaking 
analyzes  the  cost  and  benefit  aspects  of 
establishing  lightning  protection  in 
transport  category  airplanes.  This  notice 
proposes  to  amend  Part  25  of  the 
Federal  Aviation  Regulations  fPAR).  The 
objective  of  the  proposed  rule  is  to 
ensure  that  all  electronic  systems 
installed  in  transport  category  airplanes 
built  or  sold  in  the  U.S.  be  adequately 
equipped  with  protection  against  the 
indirect  effects  of  lightning  strikes. 

This  proposal  is  the  result  of 
increasing  concern  for  the  vulnerability 
of  flight-critical  electronic  control 
systems  to  the  indirect  effects  of 
lightning,  and  promulgates  specific 
lightning  protection  requirements  for 
systems  that  perform  cssenf ial  and 
critical  functions.  Transport  category 
airplanes  are  currently  being  designed 
with  advanced  technology  electronic 
systems  that  perform  flight  critical  and 
essential  functions  with  no  mechanical 
backup.  These  systems,  for  the  most 
part,  sense  low  voltage  levels  and 
respond  accordingly.  As  a  result,  they 
are  particularly  vulnerable  to  the  strcnj; 
electromagnetic  intprferenc!-'  that  could 
be  generated  by  a  lightning  strike  to.  or 
in  the  vicinity  of  an  airplane. 
Compounding  the  problem  is  the 
increasing  use  of  composite  materials  in 
airplane  structures,  in  which 
electromagnetic  shielding  effectiveness 
is  usually  less  than  that  of  conventional 
metal  airplane  skin.  Concern  for  the 
indirect  effects  of  lightning  has  led  the 
FAA  to  the  conclusion  that  regulatory 
requirements  for  lightning  protection  of 
electronic  systems  need  to  be 
strengthened.  Presently,  regulations 
exist  for  protection  of  the  airframe 
(S  25.581)  and  the  fuel  system  (§  25.954). 
While  lightning  protection  of  electronic 
systems  would  appear  to  fall  within  the 
airframe  regulation,  it  is  not  specifically 
mandated  in  {  25.581.  This  proposal 
would  ensure  that  designers  and 
installers  of  new  electronic  systems  in 
transport  category  airplanes  directly 
address  the  lightning  protection  of  flight 
critical  and  essential  electronic 
equipment. 
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Costs 

The  FAA  estimates  the  incremental 
cost  of  compliance  that  would  accrue 
from  implementation  of  this  proposal  to 
be  zero.  This  assessment  is  based  on 
information  received  from  industry 
sources  which  indicates  that 
manufacturers  have  already  taken  the 
initiative  to  put  in  place  the 
requirements  set  forth  in  this  proposal. 

According  to  industry  sources, 
concern  for  the  indirect  effects  of 
lightning  has  been  shared  by  U.S.  and 
foreign  manufacturers  of  transport 
category  airplanes  for  some  time.  This 
concern,  together  with  the  existing 
requirements  of  §  25.581.  has  led 
manufacturers  to  incorporate  a 
sufficient  level  of  protection  against  the 
indirect  effects  of  lightning  in  their 
airplanes  produced  over  the  past  10 
years  and  in  the  design  of  those 
airplanes  projected  to  come  into  service 
within  the  next  10  to  15  years.  The  most 
recent  example  is  the  Boeing  757  series 
airplane  which  was  type  certificated  in 
the  early  1980's  and  is  equipped  with 
adequate  protection  against  the  indirect 
effects  of  lightning  strikes  on  its 
electrical  and  digital  electronic  systems. 
For  these  reasons,  the  FAA  believes 
compliance  with  this  proposal  would  not 
impose  any  additional  cost  on 
manufacturers  of  transport  category 
airplanes. 

Benefits 

Ordinarily,  the  FAA  would  attempt  to 
quantify  the  benefits  of  this  proposal  in 
monetary  terms,  based  on  the  likelihood 
of  accident  occurrence  and  associated 
casualty  losses;  however,  in  this  case  ^ 
such  analysis  is  not  feasible  because  * 
there  is  no  documented  evidence  of 
accidents  that  can  be  attributed  to  the 
indirect  effects  of  lightning  in  transport 
category  airplanes.  This  record  of  safety 
may  be  attributed  to  the  employment  of 
adequate  protection  against  the  indirect 
effects  of  lightning  in  the  designs  of 
transport  category  airplanes  by 
manufacturers;  however,  maintenance 
of  this  level  of  safety  will  remain 
uncertain  until  such  protection  is 
mandated  by  regulation.  The  need  to 
ensure  this  protection  increases  with  the 
increasing  number  of  new  or  amended 
type  certificated  airplanes  with  digital 
electronic  equipment  which  are 
expected  to  come  into  service  within  the 
next  10  to  15  years. 

In  terms  of  benefit,  the  proposed 
regulation  mandates  a  sufficient  level  of 
protection  for  the  electronic  systems  of 
transport  category  airplanes.  This  goal 
can  be  accomplished  by  codifying  the 
current  industry  practices.  As  noted 
earlier,  U.S.  and  foreign  manufacturers 


of  new  type  certificated  transport 
category  airplanes  are  already  in 
compliance  with  the  proposed  rule.  As 
the  result  of  these  efforts,  there  is  little 
chance  of  an  accident  occurring  that 
would  be  caused  by  the  indirect  effects 
of  lightning  on  transport  category 
airplanes,  provided  that  industry 
standards  currently  in  effect  are  applied 
to  all  future  transport  category 
airplanes.  If  the  proposed  rule  were  not 
adopted  and  industry  practices  relaxed, 
the  likelihood  of  aviation  accidents 
caused  by  lightning  would  increase 
dramatically,  although  the  number  of 
accidents  and  when  they  would  occur 
cannot  be  predicted. 

Accordingly,  this  rule  would  be  cost- 
beneficial. 

The  Regulatory  Evaluation  that  has 
been  placed  in  the  docket  contains 
additional  information  related  to  the 
costs  and  benefits  that  are  expected  to 
accrue  from  implementation  of  this 
proposal. 

Regulatory  Flexibility  Determination 

Under  the  criteria  of  the  Regulatory 
Flexibility  Act  of  1980,  the  FAA  has 
determined  that  the  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Since  the  Act  applies  to  U.S.  entities, 
only  U.S.  manufacturers  of  transport 
category  airplanes  would  be  affected.  In 
the  United  States,  there  are  two 
manufacturers  that  specialize  in 
commercial  transport  category 
airplanes,  the  Boeing  Company  and  the 
Md}oimell  Douglas  Corporation.  In 
addition,  there  are  a  number  of  general 
aviation  (GA)  entities  that  manufacture 
other  transport  category  airplanes  such 
as  large  business  jets,  including  Cessna 
Aircraft  and  Gates  Lear  Jet 

The  FAA  size  threshold  for  a 
determination  of  a  small  entity  for  U.S. 
airplane  manufacturers  is  75  employees; 
any  U.S.  airplane  manufacturer  with 
more  than  75  employees  is  considered 
not  to  be  a  small  entity.  None  of  the 
transport  category  airplane 
maniifacturers  is  known  to  be  a  small 
entity.  Thus,  there  would  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
the  result  of  the  implementation  of  this 
proposal. 

International  Trade  Impact  Assessment 

This  propsal  is  not  expected  to  have 
an  adverse  impact  either  on  the  trade 
opportunities  of  U.S.  manufacturers  of 
transport  category  airplanes  doing 
business  abroad  or  on  foreign  aircraft 
manufacturers  doing  business  in  the  U.S. 
Since  the  certification  rules  are 
applicable  to  both  foreign  and  domestic 


manufacturers  selling  airplanes  in  the 
U.S.,  there  would  be  no  competitive 
trade  advantage  to  either. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 
CONCLUSION:  For  the  reasons  given 
above,  the  FAA  has  determined  that  this 
proposed  regulation  is  not  considered  to 
be  major  »mder  Executive  Order  12291, 
or  significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979).  In  addition,  the  FAA  certifies  that 
this  proposed  rule,  if  promulgated, 
would  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act,  since  none  would  be 
affected. 

List  of  SubjecU  in  14  CFR  Part  25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  to 
amend  Part  25  of  the  Federal  Aviation 
Regulations  (FAR),  14  CFR  Part  25,  as 
follows: 

PART  25-AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  Part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344, 1354(a).  1355, 
1421, 1423, 1425, 142a  1429, 1430);  49  U.S.C. 
106(g)  (Revised  Pub.  L  97-449,  January  12, 
1983):  49  CFR  1.47(a). 

2.  By  adding  a  new  S  25.1315  to  read 
as  follows: 

$25.1315    System  lightning  pcotactkMi. 

(a)  Each  electrical  and  electronic 
system  which  performs  critical  functions 
must  be  designed  and  installed  to  ensure 
that  the  operation  and  operational 
capabilities  of  these  systems  to  perform 
critical  functions  are  not  affected  when 
the  airplane  is  exposed  to  lightning. 

(b)  Each  essential  function  of  an 
electrical  and  electronic  system  must  be 
protected  to  ensure  that  the  essential 


function  can  be  recovered  in  a  timely 
manner  after  the  airplane  has  been 
exposed  to  lightning. 

(c)  For  the  purposes  of  the  above,  the 
following  deflnitions  apply: 

(1)  Critical  functions.  Functions 
whose  failure  would  contribute  to  or 
cause  a  condition  which  would  prevent 
the  continued  safe  flight  and  landing  of 
the  airplane. 

(2)  Essential  functions.  Functions 
whose  failure  would  contribute  to  or 
cause  a  condition  which  would 
significantly  impact  the  safety  of  the 
airplane  or  the  ability  of  the  flightcrew 
to  cope  with  adverse  operating 
conditions. 

(d)  Definition  and  application  of  the 
external  lightning  environment  are 
found  in  Appendix  J. 

3.  By  adding  a  new  Appendix  J  to  Part 
25  to  read  as  follows: 

Appendix  J  to  Part  25— External  Ughtniog 
Environment 

J25.1    Idealized  Waveforms  • 

(a)  The  waveforms  defined  below  are 
idealized  representations  of  a  severe  natural 
lightning  environment  for  certification 
purposes  in  the  assessment  of  the  induced 
effects  of  lightning.  Waveforms  A,  B,  C,  and 
D  are  derived  from  cloud-to-ground  lightning 
discharges.  Wavefonn  H  represents  the  high 
rate-of -rise  effects,  including  those  from 
intracloud  and  cloud-to-cloud  discharges. 

(b)  These  waveforms  can  be  used  as  the 
bases  for  either  tests  or  analyses  of  the 
effects  of  a  severe  lightning  environment  on 
an  airplane.  Test  waveforms  will,  of 
necessity,  only  be  approximations  of  the 
idealized  waveforms.  Results  from  test 
waveforms  that  deviate  from  the  idealized 
waveforms  must  therefore  be  analytically 
relatable  to  the  idealized  waveform. 

J25.2    Direct  Strike  En  vironment.  There 
are  five  current  component  waveforms: 

(a)  Component  /4— Initial  High  Peak 
Current.  Component  A  has  a  peak  amplitude 
of  200  kA,  an  action  integral  (/i(l)*dt)  of 
2xlO*A28,  and  double  exponential 
waveform.  This  waveform  represents  a  first 
return  stroke  of  200,000  PTine  es  at  a  rate-of- 
rise  of  1 XIO" A/s  at  t=0.5  us.  It  has  a  peak 
rate-of-riseatt=0+  of  1.4xiO"A/s.  This 
waveform  is  defined  mathematically  by  the 
following  equation: 
i(t)  =  Io(e-"-e-'>') 
where 

Io=218.810(A) 
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a=11.354(8-T 

b=647.285(8-') 

t=time(8) 

This  current  waveform  is  shown  in  Figure  1. 

(b)  Component  5— Intermediate  Current 
Component  B  has  average  amplitude  of  2  kA 
and  a  charge  transfer  of  10  coulombs.  For 
analysis,  a  double  exponential  current 
waveform  should  be  used.  This  waveform  is 
defined  mathematically  by  the  following 
equation: 

i(t)=Io(e-"-e-'") 
where 

I„=11.300(A) 
a  =  700(s-') 
b  =  2,000  (s-'l 
t  =  time{s) 

This  current  waveform  Is  shown  in  Figure 
1. 

(c)  Component  C— Continuing  Current 
Component  C  is  a  rectangular  wavefonn 
delivering  200  coulombs  of  charge  at  a  rate  of 
between  200A  and  800A  in  a  time  period  of 
between  Is  and  0.258  respectively.  For 
analysis  purposes,  a  rectangular  waveform  of 
400A  for  a  period  of  0.5  second  should  be 
utilized.  This  component  transfers  a  charge  of 
200  coulombs.  The  primary  purpose  of  this 
waveform  is  charge  transfer.  This  wavefonn 
is  shown  in  Figure  2. 

(d)  Component  D — Resfrike  Current. 
Component  D  has  a  peak  amplitude  of  100  kA 
and  an  action  integral  of  0.25xiO'A's.  This 
waveform  represents  a  restrike  of  100.000 
amperes  peak  at  a  rate-of-rise  of  1  xW'A/s 
at  t=0.25  us  and  a  peak  rate-of-rise  of 

1.4  XIO  "A/s  at  t=0-f-.  This  wavefonn  is 
defined  mathematically  by  the  following 
equation: 

i(t)=Io(e-"-e-'*) 
where 

Io=109.405  (A) 
a  =  22,708  (s"') 
b = 1,294.530  (s"') 
t=time(8) 

This  cunenf  wavefonn  is  shown  in  Figure 
2. 

(e)  Component  //—High  Rate  of  Rise 
Current.  Component  H  has  a  peak  current  of 
10  kA  and  a  pnak  rate-of-rise  of  2  x  10 "A/s  at 
t=0-(-.  This  w.=ivf.form  is  defined 
mathematically  by  the  following  equation: 
i(t)=I„(e-"-e-'") 

where 

Io= 10,572  (A) 
a  =  187,191  [s"') 
b  =  19.105,100(3-') 
t  =  time  (s) 

This  current  wavefonn  is  shown  in  F'gure 
4. 


JZS3  Application. 

(a)  Purposes  of  the  Waveforms  and 
Components.  Current  Components  A.  B.  C.  D 
and  H  together  comprise  the  important 
characteristics  of  a  severe  natural  lightning 
flash  current  although  not  all  of  the 
components  may  attach  everywhere  on  the 
aircraft.  Components  A,  B.  D.  and  H  are 
described  by  double  exponential  expression.^ 
to  provide  the  important  waveshape 
characteristics  such  as  rise  and  decay  times, 
rate-of-rise,  peak  amplitude,  and  charge 
transfer  or  action  integral.  Component  C  is  a 
rectangular  current  pulse  that  transfers  most 
of  the  charge  in  a  lighUiing  flash.  Indirect 
effects  need  only  be  considered  from 
Components  A,  D,  and  H. 

(b)  A  tj-pical  cloud-to-ground  lightning 
flash  contains  more  than  one  restrike,  a 
severe  version  of  which  is  represented  by 
Component  D.  In  fact,  flashes  containing  up 
to  24  strokes  have  been  recorded.  For 
protection  against  direct  effects,  it  is 
adequate  to  consider  only  one  return  stroke 
or  restrike  (Component  A  or  D)  However,  for 
evaluation  of  indirect  effects,  it  is  necessary 
to  consider  the  multiple-stroke  nature  of  an 
actual  lightning  flash,  because  the  succession 
of  strokes  may  induce  corresponding  pulses 
in  data  transfer  circuits  (for  example)  causinv 
upset  or  cumulative  damage  to  sensitive 
systems  or  devices.  For  this  purpose,  the 
following  multiple  stroke  flash  has  been 
defined,  using  as  a  basis  the  definitions  of 
Components  A  (first  return  stroke)  and  D 
(restrike). 

(c)  The  multiple  stroke  waveform  is  defined 
as  an  A  current  component  followed  by  23 
randomly  spaced  restrikes  of  peak  amplitudt- 
of  50.000  amperes  each,  all  within  2  seconds 
as  shown  in  Figure  3.  The  restrikes  have 
waveform  parameters  identical  to  the  D 
current  component  with  the  exception  that 
lo= 54,703  amperes. 

(d)  Component  H  represents  a  high  rate-of 
rise  pulse  whose  amplitude  and  lime  duration 
are  much  less  than  those  of  a  return  stroke 
Such  pulses  have  been  found  to  occur 
randomly  throughout  a  lightning  flash,  bem^j 
superimposed  on,  or  interspersed  with,  the 
other  current  components.  While  not  likely  to 
cause  physical  damage  to  the  airi.i,if'  or 
electronic  components,  the  random  and 
repetitive  nature  of  these  pulses  may  cause 
interference  or  upset  to  certain  systems  The 
recommended  waveform  comprises  repetiln*- 
Component  H  waveforms  in  24  randomly 
spaced  sets  of  20  pulses  each,  over  a  2  seconil 
period,  as  shown  in  the  multiple  burst 
wavf.form  in  Figured. 
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FIGURE  1.    WAVEF0W-1S  OF  CURRENT  COMPONENTS  A  Af^D  B, 
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FIGURE  2.     WAVEFORMS  OF  CURRENT  COMPONENTS  C  AND  D. 
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200  kA 


50  kA 


2  3  ^     ^  23  24 


2  seconds 


One  current  component  A  followed  by  twenty-three  current 
component  D's   at  half  amplitude,    as   described  in  section  2.1. 
all  occurring  randomly  spaced  within  a  period  of  two  seconds. 


FIGURE  3.     MULTIPLE  STROKE  FLASH 
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One  burst  is  20  pulses  randomly  spaced  in  1  millisecond 
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Twenty-four  bursts  randomly  spaced  within  2  seconds 

FIGURE  4.     MULTIPLE  BURST  WAVEFORM 
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Table  i— Summary  of  Ideauzeo  Waveform  Parameters 


Pvanwtar 


I.  (A).... 
•  (•V 
b(t-T 


ThM«  •quatton*  produce  th«  foNowtng  charactaristlct: 


(di/dl)  max  (A/«)  9  t-O+MC.. 
dl/dt  (A/») 


Action  ln<«gral  (A*«) . 


Sev«r«  stroke 
(Componertt  A) 


218.810 

11.354 

647.265 

200  kA 

1.4x10" 

1.0x10'« 

®t  -  0.5  us 

ZOxlO* 


Iritsrmadista 

current 

(Component  B) 


11.300 

700 

2.000 

4,173  A 
(') 
(') 

(') 


uononumg 

cunwt 

(Cofnponsnt  C) 


(') 

400A 
(') 
(') 

(') 


Restrike 
(Component  D) 


109,405 

22,708 

1.294.530 

100  kA 

1.4x10" 

1.0x10" 

t  =  0.25  us 

0.25x10* 


Multipte  stroke 

(^ 
Component  0) 


54.703 

22,708 

1.294.530 

50  kA 

0.7x10" 

0.5x10" 

@t  =  0.25  us 

0.0625x10* 


Multipte  burst 
(Component  H) 


10.572 

187.191 

19,105.100 

10  kA 

2x10" 

(■) 

(') 


'  Not  appNcabie. 

Issued  in  Washington,  DC.  on  May  22. 1989. 
Thomas  E.  McSweeney, 
Acting  Director,  Aircraft  Certification 
Service. 
|FR  Doc.  89-12761  Filed  5-26-89;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  304 
IFRL-3521-S] 

Arbitration  Procedures  for  Small 
Superfund  Cost  Recovery  Claims 

AOINCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

•UWMARV:  Pursuant  to  sections  107(a) 
and  122(h)(2)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980, 
as  amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  ("CERCLA"),  and  Executive 
Order  No.  12580,  52  FR  2923  (January  29. 
1987).  the  Environmental  Protection 
Agency  ("EPA")  is  promulgating  today  a 
rule  which  establishes  and  governs  the 
procedures  for  EPA's  arbitration  of 
small  CERCLA  section  107(a)  cost 
recovery  claims.  This  rule  implements 
EPA's  authority  under  section  122(h)(2) 
of  CERCLA.  which  authorizes  the  head 
of  any  department  or  agency  with 
authority  to  undertake  a  response  action 
under  CERCLA  to  use  arbitration  as  a 
method  of  settling  CERCLA  section 
107(a)  claims  for  recovery  of  response 
costs  incurred  by  the  United  States 
pursuant  to  section  104  of  CERCLA. 
when  the  total  response  costs  for  the 
facility  concerned  do  not  exceed 
$500,000.  excluding  interest,  and  when 
the  claim  has  not  been  referred  to  the 
Department  of  Justice  for  civil  action. 
DATES:  This  final  rule  is  effective  on 
August  28. 1989. 

AOORESSES:  The  public  docket  for  this 
flnal  rule  is  located  in  Room  M3105.  U.S. 
Environmental  Protection  Agency.  401  M 
Street.  SW..  Washington.  DC  20460,  and 
is  available  for  viewing  by  appointment 
from  9:00  a.m.  to  4:00  p.m.  Monday 
through  Friday,  excluding  holidays.  For 
an  appointment,  please  call  Janice  Linett 
at  (202)  382-3077. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Linett,  U.S.  Environmental 
Protection  Agency,  Office  of 
Enforcement  and  Compliance 
Monitoring,  Waste  Enforcement 
Division.  Room  M3105.  Mail  Code  LF/- 
134S,  401  M  Street.  SW.,  Washington. 
DC  20460,  (202)  382-3077. 
SUPPt^lMENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  set 
forth  in  the  following  form; 

I.  Introduction 

II.  Responsiveness  Summary 

III.  Changes  from  Proposed  to  Finul  Rule 

IV.  Summary  of  Supporting  Annlyse8 
A.  F.xecutive  Order  No.  12291 


B.  Regulatory  Flexibility  Act 

C.  Papenvork  Reduction  Act 

List  of  Subjects  in  40  CFR  Part  304 

I.  Introduction 

Section  122(h)(2)  of  CERCLA  provides 
EPA.  as  well  as  any  other  department  or 
agency  authorized  to  undertake  a 
response  action  under  CERCLA.  with 
authority  to  promulgate  regulations, 
after  consultation  with  the  Attorney 
General,  for  the  use  of  arbitration  as  a 
method  of  settling  certain  CERCLA 
section  107(a)  claims  for  recovery  of 
response  costs  incurred  by  the  United 
States  pursuant  to  section  104  of 
CERCLA.  This  authority  is  limited  to 
cases  in  which  the  total  response  costs 
for  the  facility  concerned  do  not  exceed 
$500,000,  excluding  interest,  and  which 
have  not  been  referred  to  the 
Department  of  Justice  for  civil  action. 

On  August  4.  1988.  EPA  proposed  a 
regulation  to  implement  its  authority 
under  section  122(h)(2)  of  CERCLA  (53 
FR  29428).  The  August  4. 1988  preamble 
discussed  the  purpose  of  the  proposed 
rule  in  Part  I  and  provided  a  detailed 
summary  of  the  proposed  rule  in  Part  II. 
EPA  accepted  public  comment  on  the 
proposed  rule  for  60  days  and  received  4 
letters  totalling  12  pages  of  comment. 

Today,  EPA  is  promulgating  the  final 
rule  to  implement  its  CERCLA  section 
122(h)(2)  authority.  This  rule  establishes 
and  governs  the  procedures  for  EPA's 
arbitration  of  CERCLA  section  107(a) 
cost  recovery  claims.  In  preparing  this 
final  rule,  EPA  has  carefully  considered 
all  public  conunents  on  the  proposed 
rule  and  is  making  some  modifications 
in  response  to  those  comments.  A 
summary  of  all  comments  received  and 
EPA's  response  to  each  comment  is 
provided  in  Part  11  of  today's  preamble. 
All  changes  from  the  proposed  to  final 
rule  are  discussed  in  Part  III  of  today's 
preamble.  Part  IV  of  this  preamble 
presents  supporting  analyses,  and  Part 
V  of  this  preamble  provides  a  list  of 
subjects  addressed  by  this  rulemaking. 

II.  Responsiveness  Summary 

Comments  were  received  from  4 
commenters.  Commenter  1  is  Texaco 
Inc.  Commenter  2  is  Ford  Motor  Co. 
Commenter  3  is  The  Washington  Legal 
Foundation.  Commenter  4  is  The  MITRE 
Corp.  Comments  that  do  not  relate  to 
any  particular  subpart  of  the  proposed 
rule  are  identified  as  General. 
Comments  relating  to  specific  portions 
of  the  proposed  rule  are  organized 
according  to  the  subpart,  section,  and 
paragraph  of  the  proposed  rule  to  which 
they  relate.  Each  comment  contains  a 
summary  of  the  comment  and  EPA's 
response. 


Comment  #1:  (Commenter  1,  General) 
Sites  with  response  costs  that  do  not 
exceed  $500,000  will  probably  result  in 
settlement,  rather  than  arbitration, 
unless  there  are  only  a  handful  of  PRPs. 

Response:  In  enacting  section 
122(h)(2)  of  CERCLA.  Congress 
recognized  that  arbitration  could  be  a 
valuable  settlement  tool  in  appropriate 
circumstances.  While  the  Agency 
recognizes  that  small  cost  recovery 
cases  will  often  be  settled  by  traditional 
means,  rather  than  through  arbitration, 
the  Agency  believes  that  arbitration 
offers  a  useful  alternative.  It  may  be 
particularly  useful  where  there  are 
multiple  PRPs,  because  the  parties  may 
request  that  the  arbitrator  allocate 
responsibility  for  payment  of  EPA's 
response  costs  among  the  participating 
PRPs. 

Comment  #2:  (Commenter  1.  General) 
EPA's  various  attempts  to  favor  itself  in 
the  proposed  rule  and  to  retain 
considerable  unilateral  authority  in  the 
proposed  rule  will  make  it  less  likely 
that  arbitration  will  be  used. 
.  Response:  This  commenter  also 
provides  specific  comments  on  the        " 
portions  of  the  proposed  rule  that  it 
considers  biased  in  favor  of  the  Agency. 
Each  specific  comment  is  discussed 
below. 

Comment  #3:  (Commenter  2,  General) 
This  comment  expresses  support  for  the 
use  of  arbitration  to  settle  cost  recovery 
claims  and  regrets  that  the  statutorily 
imposed  $500,000  cost  limitation  will 
minimize  the  availability  of  this  process. 

Response:  No  response  needed. 

Comment  #4:  (Commenter  2,  General) 
The  proposed  rule  contains  some  flaws, 
which,  if  left  uncorrected,  will  limit  the 
appeal  of  the  process  to  PRPs  and 
reduce  its  potential  effectiveness. 

Response:  This  commenter  also 
provides  specific  comments  on  the 
portions  of  the  proposed  rule  which  it 
believes  to  be  flawed.  Each  specific 
comment  is  discussed  below. 

Comment  #5:  (Commenter  3.  General) 
This  comment  expresses  support  for 
EPA's  proposed  rule  because  it  benefits 
all  parties  involved  by  keeping  potential 
litigants  out  of  the  overcrowded  federal 
courts,  avoids  needless  expenditure  of 
time  and  resources,  avoids  the 
atmosphere  of  hostility  that  may  result 
from  delays  encountered  in  litigation, 
and  offers  a  speedy  settlement  by  an 
impartial  party  whose  decision  is  not 
subject  to  de  novo  review  in  court  and  is 
not  susceptible  to  multiple  appeals.  This 
commenter  strongly  favors  EPA's 
implementation  of  its  CERCLA  Section 
122(h)(2)  authority  and  agrees  with  EPA 
that  arbitration  is  especially  appropriate 
when  the  case  does  not  present  issues  of 
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national  or  precedential  significance. 
The  commenter  also  supports  this 
voluntary  arbitration  process  because  it 
will  result  in  a  binding  decision  on 
issues  agreed  upon  by  the  parties  and 
will  thus  obviate  any  future  disputes  as 
to  the  validity  of  the  settlement. 

Response:  No  response  needed. 

Comment  #8:  (Commenter  1,  Subpart 
A,  §  304.12(d))  It  is  unclear  when  the 
"Association"  will  be  selected  by  EPA. 
The  selection  of  the  arbitration 
oi^anization  should  be  made  prior  to  a 
PRP  request  for  arbitration. 

Response:  EPA  agrees  that,  for 
arbitrations  to  be  administered  by  the 
"Association."  the  "Association"  should 
be  selected  prior  to  a  PRP  request  for 
arbitration.  EPA  plans  to  select  the 
"Association"  by  competitive 
procurement.  Because  the  procurement 
process  is  a  lengthy  procedure,  it  is 
likely  that  there  will  be  a  period  of  time 
between  the  effective  date  of  this  final 
rule  and  the  award  of  a  contract  to  the 
"Association."  During  this  interim 
period.  EPA  believes  that  a  vehicle 
should  be  available  for  conducting 
arbitrations  pursuant  to  this  regulation. 
Thus,  EPA  has  amended  the  proposed 
rule  to  permit  EPA  and  one  or  more 
PRPs  at  a  facility  to  submit  one  or  more 
issues  arising  in  an  EPA  cost  recovery 
claim  for  resolution  by  arbitration 
during  the  interim  period  between  the 
effective  dato  n  the  final  rule  and  the 
award  of  a  contract  to  the 
"Association."  During  the  interim 
period,  referral  of  a  claim  shall  be 
accomplished  by  EPA  and  the 
participating  PRP(s)  entering  into  a  joint 
request  fur  arbitration  and  reaching 
mutual  agreement  upon  the  selection 
and  appointment  of  an  arbitrator  on  a 
case-by-case  basis,  in  accordance  with 
appropriate  procurement  procedures. 
Any  arbitrations  agreed  upon  in  this 
manner  shall  be  conducted  in 
accordance  with  all  provisions  of  this 
rule,  except  for  those  provisions  relating 
specifically  to  the  duties  of  the 
"Association."  which  duties  shall  be 
performed  in  a  manner  agreed  upon  by 
the  parties.  All  costs  of  such 
arbitrations,  including  the  arbitrator's 
fee.  shall  be  divided  equally  among  all 
parties,  except  that  expenses  of 
witnesses  shall  be  borne  by  the  party 
producing  such  witnesses,  the  expense 
of  an  interpreter  shall  be  borne  by  the 
party  requesting  such  interpreter,  and 
the  expense  of  the  stenographic  record 
and  all  transcripts  thereof  shall  be 
prorated  equally  among  all  parties 
ordering  copies.  Amendments  to  the 
proposed  rule  which  provide  for  these 
interim  procedures  are  found  at 
§§  304.21(e)  (Referral  of  claims). 


304.22(e)  (Appointment  of  Arbitrator), 
and  304.41(e)  (Administrative  fees. 
expenses,  and  Arbitrator's  fee). 

Comment  #7:  (Commenter  2,  Subpart 
A.  §  304.12(d))  The  preamble  states  that 
an  organization,  defined  as  the 
"Association,"  will  be  selected  based 
upon  its  ability  to  provide  technically- 
capable  arbitrators  and  that  such 
organization  will  be  required  to  "make 
disclosures  designed  to  ensure  that  it  is 
free  from  any  institutional  biases."  The 
proposed  rule  should  include  criteria  to 
select  such  an  organization,  specify  the 
technical  capabilities  that  arbitrators 
should  possess,  and  include  a 
requirement  that  the  selected 
organization  make  full  disclosure. 

Response:  EPA  plans  to  select  the 
arbitration  association  by  competitive 
procurement.  A  great  deal  of 
information  is  routinely  required  of 
organizations  interested  in  an  EPA 
contract  [e.g.,  financial  information,  past 
performance  on  other  contracts,  key 
personnel)  that  will  assist  the  Agency  in 
identifying  any  possible  bias.  EPA 
regulations  also  specifically  address 
organizational  conflicts  of  interest  (48 
CFR  1509, 1552.209-70, 1552.209-71.  and 
1552.209-72).  If  necessary,  EPA  may 
request  further  organizational 
information  and  make  it  part  of  the 
evaluation  criteria  in  selecting  the 
organization.  Section  304.23  of  the 
proposed  rule  includes  procedures  for 
disclosure  by  each  individual  arbitrator 
and  for  disqualification  of  the  arbitrator 
based  on  circumstances  likely  to  affect 
his  or  her  impartiality. 

Comment  #8:  (Commenter  4,  Subpart 
A,  §  304.12(d))  The  entity  to  serve  as  the 
"Association"  should  not  be  selected 
through  a  competitive  process  which 
includes  cost,  in  addition  to 
qualifications  and  suitability,  as  one  of 
its  criteria.  Including  the  cost  criteria 
will  preclude  organizations  that  have 
chosen  not  to  compete  on  the  basis  of 
cost  from  consideration.  Such 
organizations  are  intrinsically  freer  from 
conflict  of  interest  and  bias  and  are 
better  suited  to  serve  as  the 
"Association"  than  those  which  belong 
to  the  profit-making  or  cost-competing 
sector.  A  not-for-profit  status  coupled 
with  a  refusal  to  compete  are  indicative 
of  a  company's  determination  to  provide 
independent  and  objective  analysis  and 
to  work  in  the  public  interest  rather  than 
as  the  agent  of  a  client.  This  posture  is 
essential  in  any  third-party  neutral  and 
is  particularly  important  in  Superfund 
settlements.  Selection  on  the  basis  of 
cost  may  create  the  impression  that  the 
entity  serves  at  the  pleasure  of  EPA 
rather  than  occupying  a  neutral  position, 
because  an  entity  selected  due  to 


financial  considerations  is  more  subject 
to  influence  on  the  basis  of  those 
considerations  than  one  that  is  not. 
Selection  on  the  basis  of  qualifications 
and  suitability,  without  cost,  would 
achieve  fairness  without  endangering 
the  success  of  the  process.  This  is  not  to 
say  that  not-for-profit,  non-cost- 
competing  companies  are  not  subject  to 
cost  controls;  they  undergo  rigorous 
continual  federal  government  audits 
which  result  in  governmental  approv;il 
of  cost  sensitive  parameters  for  each 
upcoming  year.  Some  also  voluntarily 
adhere  to  the  Cost  Accounting 
Standards  incorporated  by  reference  in 
the  Federal  Acquisition  Regulations.  By 
procuring  the  services  of  one  of  these 
companies  on  the  basis  of  qualifications, 
the  government  procures  services,  the 
costs  of  which  have  been  previously 
determined  by  the  government  to  be 
appropriate  and  competitive. 

Response:  As  noted  in  EPA's 
Response  to  Comments  6  and  7  above. 
EPA  plans  to  select  the  "Association  " 
by  competitive  procurement. 
Competitive  procurement  is  the  primary 
method  by  which  Federal  agencies 
award  contracts.  EPA  has  not 
determined  that  profit-making 
organizations  are  inherently  biased, 
subject  to  influence,  or  otherwise 
incapable  of  performing  the  functions  uf 
the  "Association,"  or  that  there  is  some 
other  compelling  reason  to  restrict  the 
basis  for  the  selection  of  the 
"Association"  in  the  manner  requested 
by  the  commenter.  Accordingly.  EPA 
declines  to  adopt  the  commenters 
suggestion. 

Comment  ^^9:  (Commenter  1.  Subpart 
B,  §  304.20(b))  As  written,  if.  during  the 
course  of  the  arbitration,  projected 
response  costs  exceed  $500,000.  the 
arbitration  will  become  nonbinding  or 
terminate.  Instead,  the  arbitrator  should 
retain  jurisdiction,  and  the  arbitration 
should  proceed  as  a  binding  arbitration 
so  long  as  the  original  estimate  of 
$500,000  was  made  in  good  faith  and 
was  supportable  when  the  request  for 
arbitration  was  submitted. 

Response:  EPA's  authority  to  use 
arbitration  is  contained  in  section 
122(h)(2)  of  CERCLA.  That  section 
authorizes  use  of  arbitration  as  a 
method  of  settling  cost  recovery  claims 
of  the  United  States  "where  the  total 
response  costs  for  the  facility  concerned 
do  not  exceed  $500,000  (excluding 
interest)."  If  response  costs  increase  to 
an  amount  that  exceeds  this  statutory 
ceiling  prior  to  the  rendering  of  a  final 
arbitral  decision.  EPA  lacks  authority  to 
resolve  the  claim  by  binding  arbitration 
and,  therefore,  declines  to  make  the 
change  requested.  As  noted  in  Part  11.13. 
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of  the  preamble  to  the  proposed  rule. 
EPA  does  not  anticipate  that  the 
procedure  for  converting  the  proceeding 
to  a  non-binding  arbitration  will  be 
often  invoked,  because  the  Agency  does 
not  intend  to  use  arbitration  under  this 
rule  unless  and  until  it  can  establish, 
with  reasonable  accuracy  and  certainty, 
the  total  amount  of  response  costs 
incurred  and  to  be  incurred  at  the  site. 

Comment  ^10:  (Commenter  2.  Subpart 
B.  §  304.20(c))  The  second  sentence  of 
this  paragraph  states,  "Any  issues 
arising  in  EPA's  claim  that  are  not 
submitted  for  resolution  shall  be 
deemed  to  be  not  in  dispute  and  shall 
not  be  raised  in  any  action  seeking 
enforcement  of  the  decision  for  the 
purpose  of  overturning  or  otherwise 
challenging  the  Rnal  decision,  except  as 
provided  in  section  304.40(c)  of  this 
part."  This  sentence  and  the  last 
sentence  of  S  304.40(c)(3)  should  be 
deleted.  (The  last  sentence  of 
S  304  40(c)(3)  restates  the  prohibition 
and  includes  an  exception  that  allows  a 
party  to  raise  new  issues  if  necessary  to 
show  that  the  decision  was  achieved 
through  fraud,  misconduct,  partiality, 
excess  of  jurisdiction  or  authority,  or 
violation  of  public  policy.)  These 
provisions  should  be  deleted  because 
the  language  can  be  interpreted  to  mean 
that  any  issue  not  raised  during  the 
arbitration,  including  unforseeable 
issues  or  issues  that  are  not  yet  ripe, 
cannot  be  disputed  in  the  future  in  any 
forum.  For  example,  a  PRP  group  may 
wish  to  implement  a  proposed  remedy, 
but  may  dispute  EPA's  claim  for 
response  costs.  In  such  a  case, 
arbitration  of  EPA's  costs  may  be  useful. 
Since  the  above  language  could  be 
interpreted  to  mean  that  PRPs  may  not 
dispute  issues  which  arise  during 
implementation  of  the  remedy,  they  may 
be  reluctant  to  submit  cost  issues  to 
arbitration  or  fep|  compelled  to  raise  all 
imaginable  remedy  issues,  thereby 
inc-easing  the  complexity  and  cost  of 
the  arbitration.  CERCLA  cases  typically 
involve  several  phases  and  all  issues 
may  not  be  ripe  for  resolution  at  the 
same  time. 

Response:  First,  it  is  highly  unlikely 
that  arbitration  under  this  rule  could  be 
used  m  the  hypothetical  situation  posed 
by  the  commenter,  because  it  can  only 
be  used  if  the  total  past  and  future 
response  costs  of  the  United  States  do 
not  exceed  $500,000.  The  United  States' 
response  costs  at  a  site  at  which 
remedial  action  will  be  undertaken  will 
most  likely  exceed  this  statutory  ceiling. 
Second,  the  purpose  of  the  language  to 
which  the  commenter  refers  is  to  ensure 
that  the  arbitral  proceeding  results  in  a 
final  and  binding  decision  on  the  EPA 


cost  recovery  claim  submitted  for 
arbitration  by  precluding  the  parties 
from  subsequently  raising  issues  not 
presented  to  the  arbitrator  as  a  defense 
to  payment  of  the  arbitrator's  award. 
The  achievement  of  a  final  and  binding 
decision  is  one  of  the  primary 
advantages  of  arbitration,  which 
benefits  EPA  and  the  participating  PRPs 
alike.  Third,  §  304.20(c)  deals  only  with 
issues  in  the  arbitration  proceeding  and 
enforcement  thereof,  and  does  not 
purport  to  limit  the  issues  parties  may 
raise  in  other  proceedings.  Finally,  the 
decision  will  not  produce  the  result  the 
commenter  fears  because,  under 
§  304.40(d]  of  the  proposed  rule,  the  final 
decision  is  not  admissible  as  evidence 
of  any  issue  of  fact  or  law  in  any 
proceeding,  except  as  needed  for  the 
United  States  to  enforce  the  decision 
and  obtain  payment  and  except  as 
needed  for  a  participating  HiP  to  defend 
against  a  contribution  action  concerning 
the  EPA  cost  recovery  claim  submitted 
for  arbitration.  For  these  reasons.  EPA 
declines  to  make  the  change  requested. 

Comment  ^11:  (Commenter  2.  Subpart 
B.  §§  304.20  (d)(3)  and  (d)(4)(i))  The 
proposed  rule,  in  {  304.20(d)(4)(i). 
identifies  ability  to  pay  as  one  of  the 
factors  that  an  arbitrator  may  use  to 
allocate  costs  among  participating  PRPs 
if  the  joint  request  for  arbitration  does 
not  specify  the  factors.  Ability  to  pay 
should  be  deleted  as  one  of  the  factors 
because:  (1)  it  is  dissimilar  to  the  other 
factors  which  relate  to  the  relative 
hazard  to  the  public,  eg.,  mobility, 
toxicity,  volume;  (2)  it  may  sanction  the 
fundamentally  unjust  proposition  that 
liability  should  be  assessed  based  on 
ability  to  pay:  (3)  it  may  result  in  "deep 
pocket"  PRPs  shunning  the  arbitration 
process;  and  (4)  it  may  be  used  as 
guidance  by  the  arbitrator  when 
allocating  liability  under  §  304.20(d)(3). 
which  allows  the  arbitrator  to  allocate 
liability  even  if  not  requested  by  the 
parties. 

Response:  As  the  commenter  points 
out.  S  304.20(d)(4)(i).  without  waiving  the 
general  applicability  of  the  joint  and 
several  liability  standard,  offers  the 
parties  the  option  of  specifying  in  the 
joint  request  for  arbitration,  the  factors 
to  be  applied  by  the  arbitrator  in 
performing  the  allocation.  Thus,  the 
parties  may  agree  on  a  case-by-case 
basis  that  ability  to  pay  will  not  be 
considered  by  the  arbitrator  as  one  of 
the  factors.  If  the  parties  do  not  supply 
their  own  factors,  this  section  specifies 
that  the  arbitrator  shall  base  the 
allocation  on  such  factors  as  the 
arbitrator  considers  relevant,  in  his  or 
her  sole  discretion,  such  as  volume, 
toxicity,  and  mobility  of  the  hazardous 


substances,  ability  to  pay,  and  inequities 
and  aggravatfng  factors.  EPA  believes 
that  ability  to  pay  is  an  appropriate 
factor  because,  among  other  reasons,  it 
is  among  the  factors  Congress  has 
authorized  the  President  to  consider 
when  evaluating  CERCLA  settlements. 
In  addition  to  permitting  the  parties  to 
specify  their  own  allocation  factors,  the 
rule  also  addresses,  through 
§  304.20(d)(4)(ii),  the  commenter's 
specific  concern  that  PRPs  will  avoid 
using  arbitration  if  certain  PRPs  at  the 
site  are  non-viable.  That  section  permits 
the  parties  to  specify  in  the  joint  request 
that  the  arbitrator  may  allocate  less 
than  all  response  costs  awarded  to  EPA. 
As  noted  in  Part  II.B.  of  the  preamble  to 
the  proposed  rule,  one  of  the  reasons 
this  provision  was  included  is  to 
encourage  PRPs  to  use  arbitration  even 
if  certain  PRPs  at  the  site  are  non-viable. 
Finally,  the  commenter's  concern  that  an 
arbitrator  will  consider  ability  to  pay 
when  allocating  liability  for  payment 
under  the  second  sentence  of 
§  304.20(d)(3)  is  unfounded.  That 
provision  directs  the  arbitrator  to 
allocate  liability  based  upon  the  portion 
of  the  harm  attributable  to  each 
participating  PRP,  if  the  arbitrator  finds 
that  the  actual  or  threatened  harm  at  the 
facility  is  divisible.  The  provision 
applies  only  if  the  arbitrator  finds  that 
harm  at  the  facility  is  divisible  and 
specifically  directs  the  arbitrator  to 
allocate  liability  for  payment  of  EPA's 
award  based  upon  the  portion  of  the 
harm  attributable  to  each  participating 
PRP.  It  does  not  provide  the  arbitrator 
with  the  discretion  to  apply  any  other 
factors.  For  these  reasons.  EPA  declines 
to  make  the  change  requested. 

Comment  ^12:  (Commenter  3.  Subpart 
B.  §  3O4.20(d)(4)(ii))  The  Commenter 
agrees  with  this  provision,  which  allows 
the  parties  to  specify  in  the  joint  request 
that  the  arbitrator  may  allocate  less 
than  100%  of  response  costs  awarded  to 
EPA.  The  commenter  notes  that  this 
provision  is  more  generous  than  the  rule 
enunciated  in  U.S.  v.  NEPACCO.  819 
F.2d  726,  747  (8th  Cir.  1988)  (United 
States  entitled  to  recover  all  costs 
associated  with  any  response  action 
upheld  as  not  arbitrary  and  capricious), 
but  believes  that  it  should  be  included 
since  it  will  encourage  PRPs  to  use 
arbitration  because  they  will  not  be 
penalized  by  having  allocated  to  them 
response  costs  attributable  to  non- 
participating  or  non-viable  PRPs. 

Response:  EPA  agrees  that  the 
proposed  arbitration  rule  sets  forth  a 
standard  of  review  and  procedure  that  is 
more  generous  than  that  provided  for 
under  the  statute  and  case  law.  It  is 
EPA's  conclusion  that,  under  section  107 
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of  CERCLA  and  estabbrited  case  law. 
EPA  is  entitled  to  recover  "all  costs" 
incurred  by  EPA  in  connection  with  all 
aspects  of  a  reapmise  action  upheld  as 
not  arbitrary  and  capricious.  For  the 
limited  purpose  of  oioouraging  PRP 
participation  in  arbitrationa  under  this 
rule,  the  Agency  has  adopted  the 
approach  contained  in  S  30«.20(d)(4)(ii). 
Comment  #2JL-  (Commenter  1,  Subptui 
B.  §  304.20(eMl))  The  artritratcn-'s  review 
of  the  adequacy  of  any  response  action 
taken  by  EPA  thould  not  be  limited  to 
documents  compiled  by  EPA.  as  would 
be  required  aadet  this  provisiim. 

Response:  Ihider  section  113(j)  of 
CERCLA,  judicial  review  of  any  issues 
concerning  the  adequacy  of  any 
response  acti<Hi  taken  or  ordered  by  the 
President  it  bmited  to  the  administrative 
record  apon  which  the  President  has 
based  the  sdection  of  the  response 
action.  See;  e^,  U.&  v.  Seymour.  879  F. 
Supp.  850  (SJJ.  Ind.  1987);  U.S,  v.  tU^m 
S-Haas.  660  F.  Sup.  672  (D.  N.J.  1987).  As 
noted  in  Part  ILB.  of  the  preamble  to  the 
proposed  rule,  EPA  majntainf  that, 
omsistent  with  section  113U).  the 
arbitrator's  review  of  any  issue 
concerning  EPA's  re^wnse  action  shall 
be  based  xtpoa  the  documents  which 
formed  the  basis  for  the  selection  of  the 
response  action,  /.e..  the  administrative 
'  record.  These  documents  will  include 
any  writtm  public  comments  received 
by  EPA  concenung  the  selection  of  the 
response  action  and  any  EPA  responses 
thereta  For  this  reason.  EPA  dedines  to 
make  the  change  requested.  EPA  has, 
however,  deleted  the  phrase  "cominled 
by  EPA"  frtMn  this  section,  because,  in 
addition  to  EPA,  a  State  or  political 
subdivision  of  a  State,  or  an  Indian 
Tribe,  or  another  Federal  agency  may 
compile  the  administrative  record  when 
it  has  been  designated  as  the  "lead 
agency"  for  the  site  within  the  meaning 
of  the  National  Contingency  Plan.  40 
CFR  Part  30a  A  conforming  change  has 
been  made  to  §§  3(M.30(b)(3). 
304.30(c)(3).  and  304.320)(6). 

Comment  #24:  (Commenter  3.  Subpart 
B.  S  304.20  (eX2)(iii)  and  (eNSMiii)) 
Under  the  propoaed  rale,  once  EPA's 
response  action  is  upheld  (in  part  or  in 
full),  the  arbitrator  is  required  to  review 
EPA's  costs  on  an  arbitrary  aitd 
capricious  standard  and  to  award  EPA 
all  costs  incurred  (for  the  portions  of  the 
response  action  u|daeld]  unless  the 
participating  PRPs  can  show  the  costs 
were:  (1)  Not  actually  incurred  or  to  be 
incurred:  or  (2)  not  actually  incurred  or 
to  be  incurred  in  connection  with  the 
response  action:  or  (3)  clearly  excessive, 
taking  into  account  the  circumstances  of 
the  response  action  and  relative  to 
acceptable  go^^emment  procurement 


and  contracting  practices  in  light  of  the 
circumstances  of  the  response  action. 
Under  US.  v.  NEPACCO.  the  United 
States  is  entitled  to  recover  all  costs 
associated  with  any  re^ranse  action 
upheld  as  not  arbitrary  and  capricious. 
As  such,  the  "clearly  excessive" 
standard  is  more  generous  than  the 
standard  applied  in  judicial  cost 
recovery  proceedings.  However,  it  has 
several  clear  benefits  that  weigh  in 
favor  of  its  use:  (1)  It  encourages  PRPs  to 
use  arbitration  rather  than  take  their 
chances  in  court,  in  wliich  forum  the 
issue  of  excessive  costs  is  not 
necessarily  relevant:  (2)  it  places  the 
burden  of  proof  upon  the  IVP  and  thus 
requires  little  additional  work  on  the 
part  of  the  Agency:  (3)  it  contains 
sufficient  qualifications  that  PBPs  will 
rarely  be  able  to  prove  the  costs  were 
excessive.  Thus,  although  the  standard 
is  more  generous  than  that  which  would 
be  applied  in  the  judicial  arena,  the 
benefits  dearly  outwei^  any  detriment. 

Response:  Again,  as  set  forth  in  the 
Response  to  Comment  #12.  EPA  agrees 
that  the  standard  of  review  provided  in 
§  304.20  (eK2)(iH)  and  (e)(3)(Hi)  is  more 
generous  than  PRPs  are  entitied  to  in 
judidal  cost  recovery  actions.  It  is  EPA's 
view  that,  under  the  language  of  section 
107  of  CERCLA.  judicial  review  of  EPA's 
costs  is  limited  to  whether  the  costs 
incmed  were  not  inconsistent  with  the 
NCP.  Under  this  standard,  matters  to  be 
reviewed  are  confined  to:  Whether  the 
implemented  cleanup  was  omsistent 
with  the  re^Kmse  action  seleded  by 
EPA  whether  the  response  action  was 
performed:  and  whether  the  claimed 
costs  were  actually  incurred.  Unless  tin 
selection  of  die  response  action  is 
determined  to  be  inconsistent  with  the 
NCP.  based  on  a  standard  of  review  of 
arbitrary  and  capridous  or  otherwise 
not  in  accordance  with  law.  EPA  is 
entitled  to  recover  all  its  actual  costs  of 
implementation  of  the  response  action. 
This  circumscribed  review  of  costs  is 
intended  to  siqiport  the  prindpal 
objectives  of  CERCLA:  (1)  To  place  the 
ultimate  finandal  burden  of  hazardous 
waste  deanup  on  those  parties 
responsible  for  the  {woblem:  and  (2)  to 
assure  prompt  rqilenishment  of  the 
Superfijnd  so  that  monies  can  be 
rededicated  to  response  work  at  the 
thousands  of  other  hazardous  waste 
sites  in  the  country  that  remain 
imaddressed.  EPA  has  developed  a  more 
flexible  standard  of  review  for  the 
limited  purpose  of  encouraging  use  of 
the  arbitration  regulation  for  small  cost 
recovery  cases.  Permitting  PRPs  to 
challenge  actual  costs  to  the  extent  they 
are  dearly  excessive,  an  issue  which  is 
not  relevant  in  litigation,  may  make 


arbitration  more  attractive  to  PRPs  than 
litigation. 

Comment  *fl5:  (Commenter  1.  Subpart 
B.  §  304.21(b)(2))  Waiver  of  the  right  to 
notice  and  service  by  a  party  who  fails 
to  furnish  information  .elating  to  the 
service  (;>..  a  party's  name,  address, 
and  telephone  number,  and,  if  the  party 
is  represented  by  an  attorney,  the 
attorney's  name,  address,  and  telephone 
number)  should  be  limited  only  to  the 
period  of  time  during  which  the  party 
fails  to  provide  such  information. 

Response:  EPA  agrees  with  this 
comment  and  has  amended  this 
subparagraph  accordingly. 

Comment  »16:  (Commenter  1.  Subpart 
B,  §  304.24(b))  The  last  sentence  of  this 
paragraph  should  not  allow  EPA  greater 
rights  to  withdraw  from  the  arbitration 
than  provided  to  other  parties. 

Response:  Under  S  304.24(b).  any 
party  may  move  to  withdraw  from  the 
arbitral  proceeding  within  thirty  days 
after  receipt  of  notice  of  appointment  of 
the  arbitrator.  After  this  thirty-day 
period,  only  EPA  may  withdraw  from 
the  proceeding  in  according  with 
§  304.20(b)(3)  or  {  304.33(e).  Sections 
304.20(b)(3)  and  304.33(e)  address  EPA's 
right  to  withdraw  if  public  comments 
received  on  the  proposed  arbitral 
decision  disdose  to  EPA  facts  or 
considerations  which  indicate  the 
proposed  decision  is  inappropriate, 
improper  or  inadequate.  Section  122(i)  of 
CERCLA  requires  that  EPA  provide  a 
thirty-day  pubUc  comment  period  on  all 
settlements  reached  through  arbitration 
pursuant  to  sectitm  122(h)(2).  Section 
122(i)(3)  of  CERCLA  requires  EPA  to 
consido-  any  comments  filed  in 
determining  whether  to  finalize  the 
settlement  and  authorizes  EPA  to 
withdraw  from  the  settiement  if  the 
comments  disdose  facts  or 
considerations  which  indicate  the 
proposed  settiement  is  inappropriate, 
improper  or  inadequate.  EPA's  right  to 
withdraw  based  upon  public  comments 
is  authorized  by  section  122(i)(3)  of 
CERCLA.  and,  for  this  reasoa  EPA 
dedines  to  make  the  requested  change. 
As  noted  in  Part  n.C  of  the  preamble  to 
the  proposed  rule,  EPA  antidpales  that 
withdrawal  from  the  proceeding  as  a 
result  of  public  comment  will  be  an 
infrequent  occurrence,  because  small 
cost  recovery  decisions  of  this  kind  are 
not  likely  to  generate  a  large  amount  of 
public  comment. 

Comment  »17:  (Commenter  1,  Subpart 
C.  S  304.32(j)(6))  This  subparagraph 
unfairiy  gives  only  EPA  the  ri^l  to 
supplement  the  documents  compiled  by 
EPA  which  formed  the  basis  for  the 
selection  of  the  response  action. 
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Response:  As  noted  in  EPA's 
Response  to  Comment  #13  above.  EPA 
maintains  that  any  review  of  any  issue 
conceminjt  the  adequacy  of  any 
response  action  taken  or  ordered  by 
EPA  should,  consistent  %vith  section 
113(j)  of  CERCLA.  be  based  upon  the 
documents  which  formed  the  basis  for 
the  selection  of  the  response  action. 
Section  113(j)(l)  of  CERCLA  permits 
supplemental  materials  to  be  considered 
by  a  court  in  accordance  with  applicable 
principles  of  administrative  law.  EPA 
has,  therefore,  amended  S  304.32(j)(e)  to 
authorize  the  arbitrator  to  permit  any 
party  to  supplement  the  documents 
which  formed  the  basis  for  the  selection 
of  the  response  action  if  any  party 
demonstrates  that  supplementation  is 
appropriate  based  upon  applicable 
principles  of  administrative  law.  The 
language  to  which  the  commenter 
objects  has  been  deleted. 

Comment  ^18:  (Commenter  1,  Subpart 
D.  9  304.40(c)(2)(iv))  Among  the  grounds 
provided  for  challenging  a  final  arbitral 
decision  is  that  it  violates  "public 
policy."  This  term  is  so  broad  that 
arbitral  decisions  will  be  subject  to 
challenge  for  virtually  any  reason  so 
long  as  the  appeal  is  couched  in  terms  of 
"public  poUcy." 

Response:  Section  304.40(c)(2) 
provides  four  grounds  for  challenging 
the  flnal  arbitral  decision,  the  last  of 
which  is  that  the  decision  violates 
public  policy.  As  noted  in  Part  II.O.  of 
the  preamble  to  the  proposed  rule,  these 
four  grounds  are  based  upon  generally 
accepted  common  law  grounds  for 
overturning  an  arbitrator's  decision,  as 
reflected  in  case  law.  See,  Local  Union 
No.  28  V.  Newspaper  Agency  Corp.,  485 
F.  Supp.  511  (D.  Utah  1980).  The  Agency 
does  not  agree  that  allowing  challenges 
based  upon  violation  of  public  policy 
will  permit  challenges  for  virtually  any 
reason.  Whether  an  arbitrator's  decision 
violates  public  policy  is  an  issue  for 
resolution  by  the  court  see,  e.g..  W.R. 
Grace  &  Co.  v.  Rubber  Workers.  461  U.S. 
757.  766  (1983),  and,  as  the  Supreme 
Court  has  stated,  "(sjuch  a  pubhc  policy 
.  .  .  must  be  well  defined  and  dominant, 
and  is  to  be  ascertained  'by  reference  to 
the  laws  and  legal  precedents  and  not 
from  general  considerations  of  supposed 
public  interests.'  "  Id.  quoting 
Muschany  v.  United  States.  324  U.S.  49. 
66  (1945).  EPA  therefore  declines  to 
make  the  requested  change. 

Comment  1tl9:  (Commenter  2.  Subpart 
D.  S  304.40(c)(3))  See  Comment  #10  and 
EPA's  Response  thereto. 

m.  Changes  From  Proposed  to  Final 
Rule 

This  section  summarizes  the  changes 
that  have  been  made  to  the  proposed 
rule.  The  reason  for  each  of  these 


changes  is  discussed  in  Part  II  of  this 
preamble  or  is  provided  below. 

Section  304.10:  The  authority  citation 
in  this  section  has  been  changed  from 
section  122(h)  of  CERCLA  to  section 
122(h)(2)  of  CERCLA  to  provide  a  more 
accurate  citation. 

Section  304.12:  Two  clarifying  changes 
have  been  made  to  this  section. 
Paragraph  (d)  of  this  section,  which 
defines  the  "Association,"  has  been 
amended  to  add  the  words  "to  conduct 
arbitrations  pursuant  to  this  part"  to  the 
end  of  the  definition.  Paragraph  (g)  of 
this  section,  which  defines  "interested 
person."  has  been  amended  to  add  the 
words  "to  the  proceeding"  after  the 
word  "party." 

Section  304.20:  Two  changes  have 
been  made  to  this  section.  First  for 
clarification,  the  words  "actual  or 
threatened"  have  been  inserted  before 
the  word  "harm"  each  time  it  appears  in 
the  second  sentence  of  paragraph  (d)(3) 
of  this  section.  Second,  the  woids 
"compiled  by  EPA"  have  been  deleted 
from  the  last  sentence  of  paragraph 
(e)(1)  of  this  section  because  me 
administrative  record  may  be  compiled 
by  a  Federal  agency  other  than  EPA,  or 
by  a  State  or  political  subdivision  of  a 
State,  or  by  an  Indian  Tribe  when  such 
non-EPA  entity  is  designated  as  "lead 
agency"  within  the  meaning  of  the  NCP. 
The  identical  change  has  been  made  to 
99  304.30(b)(3),  304.30(c)(3),  and 
304.32(j)(e).  This  change  is  explained  in 
Comment  #13,  Part  II,  of  this  preamble. 

Section  30421:  Four  changes  have 
been  made  to  this  section.  First  the 
words  "may  be"  in  the  first  clause  of 
paragraph  (a)  of  this  section  have  been 
changed  to  "is"  for  clarification.  Second, 
the  last  sentence  of  paragraph  (b)(2)  of 
this  section  has  been  amended  to  clarify 
that  a  party  who  fails  to  furnish  the 
information  necessary  for  notice  and 
service  under  this  part  is  deemed  to 
have  waived  his  or  her  right  to  notice 
and  service  only  until  such  time  as  that 
party  furnishes  the  missing  information. 
(See  Comment  #5.  Part  II.  of  this 
preamble  for  explanation.)  Third, 
paragraph  (b)(ix)  of  this  section  has 
been  deleted.  This  preamble  clarified 
that  EPA  will  select  the  "Association" 
through  competitive  procurement  Since 
EPA  cannot  advance  funds  to  a 
contractor,  references  in  the  proposed 
rule  implying  advances  by  EPA  of  filing 
fees,  administrative  fees  and  expenses, 
and  the  arbitrator's  fee  have  been 
deleted.  [See  9  304.41  (a)  and  (d)  and  the 
discussion  of  changes  to  these  two 
paragraphs  below.)  Fourth,  a  new 
paragraph  (e)  has  been  added  to  this 
section.  This  paragraph  explains  that 
prior  to  EPA's  selection  of  the 
Association,  EPA  and  one  or  more  PRPs 


at  a  facility  may  agree  to  submit  one  or 
more  issues  arising  in  an  EPA  cost 
recovery  claim  for  resolution  by 
arbitration.  Any  such  agreement  must  be 
contained  in  a  joint  request  for 
arbitration  which  meets  all  requirements 
of  paragraph  (b)  of  this  section.  New 
paragraph  (e)  also  provides  that  any 
arbitration  agreed  upon  in  this  manner 
shall  be  governed  by  this  final  rule, 
except  for  those  provisions  which 
pertain  specifically  to  the  duties  of  the 
Association.  whi(^  duties  shall  be 
performed  in  a  manner  agreed  upon  by 
the  parties.  It  also  explains  that  in  any 
arbitration  initiated  purauant  to  new 
paragraph  (e),  the  selection  and 
appointment  of  the  arbitrator  shall  be 
governed  by  new  9  304.22(e),  and 
payment  of  all  costs  of  the  arbitration 
shall  be  governed  by  new  9  304.41(e), 
both  of  which  are  described  below.  The 
third  and  fourth  changes  to  this  section 
are  explained  in  Comment  #8,  Part  0,  of 
this  preamble. 

Section  30422:  Two  changes  have 
been  made  to  this  section.  First  the 
word  "accepted"  in  the  fifth  sentence  of 
paragraph  (b)  has  been  changed  to 
"invited"  for  clarification.  Second,  a 
new  paragraph  (e)  has  been  added  to 
this  section.  This  new  paragraph  (e) 
explains  that  if  EPA  and  one  or  more 
PRJPs  at  a  facility  agree  to  arbitrate  an 
EPA  cost  recovery  claim  prior  to  the 
selection  of  the  Association  as  provided 
in  9  304.21(e),  they  shall  reach  mutual 
agreement  upon  the  selection  and 
appointment  of  an  arbitrator  on  a  case- 
by-case  basis,  and  the  Administrator 
shall  obtain  the  services  of  the 
arbitrator  using  appropriate 
procurement  procedures.  New 
paragraph  (e)  further  provides  that  any 
person  appointed  as  an  arbitrator  in  this 
manner  shall  make  disclosures  to  the 
parties  pursuant  to  9  304.23  of  this  part, 
shall  arbitrate  the  claim  pursuant  to  the 
jurisdiction  and  authority  granted  to  the 
arbitrator  under  9  304.20  of  this  part, 
and  shall  otherwise  conduct  the 
arbitration  pursuant  to  the  procedures 
estblished  by  this  rule.  This  second 
change  is  explained  in  Comment  #6, 
Part  U,  of  this  preamble. 

Section  304.31:  Paragraph  (e)  of  this 
section  has  been  amended  to  require  a 
party  who  intends  to  be  represented  by 
counsel  to  provide  the  telephone  number 
of  counsel  in  addition  to  the  name  and 
address.  The  identical  change  has  been 
made  to  9  304.32(e).  This  change  is 
needed  to  make  the  information 
required  by  99  304.31(e)  and  304.32(e) 
consistent  with  that  required  by 
9  304.21(b)(2)  (Referral  of  Claims). 

Section  304.32:  Paragraph  (j)(6)  of  this 
section  has  been  amended.  'The  first 
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sentence  has  been  changed  to  allow  the 
arbitrator  to  permit  any  party  to 
supplement  the  documents  which 
formed  the  basis  for  the  selection  of  the 
response  action  (with  additional 
documents,  affidavits,  or  oral  testimcmy) 
if  any  party  demonstrates  that 
supplementation  is  appropriate  based 
upon  applicable  principles  of 
administrative  law.  The  second 
sentence  of  this  paragraph  has  been 
deleted.  This  change  is  explained  in 
Comment  #17,  Part  II.  of  this  preamble 

Section  304.33:  Paragraph  (d)  of  this 
section  has  been  amended  to  require 
service  of  the  proposed  decision  to  be 
made  by  certified  mail,  return  receipt 
requested,  or  by  personal  service  to 
ensure  that  the  decision  is  received  by 
the  parties. 

Section  304.40:  Two  changes  have 
been  made  to  this  section.  First 
paragraph  (c)(1)  of  this  section  has  beer, 
amended  to  clarify  that  the  final 
decision  is  a  settlement  under  section 
122(h)  of  CERCLA,  which  may  be 
directly  enforced  pursuant  to  section 
122(h)(3)  of  CERCLA.  As  amended,  the 
first  and  second  sentences  of  paragraph 
(c)(1)  have  been  modified  to  provide 
that:  "If  any  award  made  in  the  final 
decision  is  not  paid  within  the  time 
required  by  9  304.33(f)  of  this  part,  the 
final  decision  may  be  enforced  as  a 
settlement  under  secUon  122(h)  of 
CERCLA.  42  U.S.C.  9622(h),  by  the 
Attorney  General  on  behalf  of  EPA  in  an 
appropriate  Federal  district  court 
pursuant  to  section  122(h)(3)  of 
CERCLA.  42  U.S.C  9622(h)(3).''  The 
remainder  of  this  paragraph  is 
unchanged.  Second,  the  first  clause  of 
paragraph  (d)  of  this  section,  "(ejxcept 
as  otherwise  provided  in  this  secion," 
has  been  amended  for  clarification  to 
indicate  the  more  precise  cross- 
reference  to  paragraph  (c)  of  this 
section. 

Section  304.41:  Three  changes  have 
been  made  to  this  section.  First  the  last 
two  sentences  of  paragraph  (a)  of  this 
section  have  been  deleted.  As  noted  in 
the  discussion  of  9  304.21  above,  EPA 
cannot  advance  fees  to  a  contractor. 
Accordingly,  the  requirement  that  all 
parties  advance  the  filing  fee  has  been 
deleted  from  paragraph  (a).  PRPs  may, 
of  course,  provide  such  an  advance. 
Second,  paragraph  (d)  of  this  section  has 
been  similarly  revised  to  delete 
references  to  advance  deposits  from  all 
parties  for  the  arbitrator's  fee  and  the 
administrative  fee.  and  to  provide 
instead  that  the  "Association"  make 
appropriate  arrangements  for  payment 
of  these  fees  by  the  parties.  Third,  a  new 
paragraph  (e)  has  been  added  to  this 
section.  It  provides  that  in  any 


arbitration  conducted  prior  to  the 
selection  of  the  Association  [see 
9  304.21(e)),  all  fees  and  expenses  of  the 
arbitral  proceeding,  including  the 
arbitrator's  fee,  shall  be  divided  equally 
among  all  parties,  except  that  expenses 
of  witnesses  shall  be  borne  by  the  party 
producing  such  %vitnesses.  expenses  of 
an  interpreter  shall  be  borne  by  the 
party  requesting  such  interpreter,  and 
expenses  of  the  stenographic  record  and 
all  transcripts  thereof  shall  be  prorated 
equally  among  all  parties  ordering 
copies.  This  change  is  explained  in 
Comment  #6,  Part  IL  of  this  preamble. 
Section  304.42:  Paragraph  (c)  of  this 
section  has  been  amended  to  require  the 
parties  to  serve  all  papers  associated 
with  the  proceeding  by  personal  ser\'ice, 
or  by  certified  mail,  return  receipt 
requested,  or  by  first  class  mail,  and  to 
require  the  arbitrator  and  the 
"Association"  to  serve  all  papers 
associated  with  the  proceeding  by 
personal  service  or  by  certified  mail, 
return  receipt  requested.  This  change  is 
to  ensure  that  all  papers  from  the 
arbitrator  and  the  "Association  "  are 
received  by  the  parties. 

rv.  Summary  of  Supporting  Analyses 

A.  Executive  Order  No.  12291 

Regulations  must  be  classified  as 
major  or  non-major  to  satisfy  the 
rulemaking  protocol  established  by 
Executive  Order  No.  12291.  According  to 
Executive  Order  No.  12291,  major  rules 
are  regulations  that  are  likely  to  result 
in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more:  or 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  emplosrment.  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
matters. 

EPA  has  determined  that  this 
regulation  is  a  non-major  rule  under 
Executive  Order  No.  12291  because  it 
will  not  result  in  any  of  the  impacts 
identified  above.  This  regulation 
provides  an  entirely  voluntary 
procedure  by  which  PRPa  at  a  facility 
may  reach  agreement  with  EPA  to  have 
their  liability  for  a  CERCLA  section 
107(a)  cost  recovery  claim  resolved  by 
arbitration.  Arbitration  is  an  alternative 
dispute  resolution  technique  that  should 
provide  a  quicker  and  less  costly 
method  of  resolution  than  traditional 
litigation  or  negotiation.  Therefore,  the 
Agency  has  not  prepared  a  regulatory 


impact  analysis  for  this  regulation.  This 
regulation  was  submitted  to  the  Office 
of  Management  and  Budget  for  review 
as  required  by  Executive  Order  No. 
12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  a  Regulatory  Flexibility 
Analysis  be  performed  for  all  rules  thai 
are  likely  to  hnw  "significant  economic 
impact  on  a  substantial  number  uf  small 
.  entities."  EPA  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  ut  small  entities  because  the 
rule  provides  a  wholly  voluntary 
procedure  by  which  PRPs  at  a  facility 
may  reach  agreement  with  EPA  to  have 
their  liability  for  a  CERCLA  section 
107(a}  cost  recovery  claim  resolved  by 
arbitration.  Arbitration  is  an  alternative 
dispute  resolution  technique  that  should 
provide  a  quicker  and  less  expensive 
method  of  resolution  than  traditional 
litigation  or  negotiation.  Therefore,  EPA 
has  not  prepared  a  Regulatory 
Flexibility  Analysis. 

C.  Paperwork  Reduction  Act 

This  regulation  is  not  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act.  Any  collection  of  information  in 
this  regulation  is  required  in  the  course 
of  an  enforcement  action  against  a 
specific  party  or  parties  and.  therefore, 
is  exempt  from  coverage  under  the  Act. 

List  of  Subjects  in  M  CFR  Part  304 

Administrative  practice  and 
procedure.  Claims.  Intergovernmental 
relations.  Hazardous  substances. 
Hazardous  wastes.  Natural  resources. 
Superfund. 

Date:  May  22.  198a 

William  K.  Reilly, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble.  Part  304.  Title  40  of  the  Code 
of  Federal  Regulations  is  added  as  set 
forth  below: 

PART  304— ARBITRATION 
PROCEDURES  FOR  SMALL 
SUPERFUND  COST  RECOVERY 
CLAIMS 

Subpart  A— General 

S*c 

304.10  Purpose. 

304.11  Scope  and  applicability. 

304.12  Definitions. 

ovUpWl  D     JUrUUWilKin  Of  AfDnTaiOrt 

R4f9fT9l  of  CtaimOy  witf  Appolvilmofil  of 
Artiitrator 

304.20  (urisdiction  of  Artritrator. 

304.21  Referral  of  claims 

304.22  Appointment  of  Arbitralor. 
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304.23  Diaclosura  and  challenge  procedures. 

304.24  Intervention  and  withdrawal. 

304.25  Ex  parte  communication. 

Bubpert  C*— Hewtnge  Bcfofs  Hw  AiMlralof 

304.30  Filing  of  pleadings. 

304.31  Pre-hearing  conference. 

304.32  Arbitral  hearing. 

304.33  Arbitral  decision  and  public 
comment. 

Subpart  D-OltMr  ProvMofw 

304.40  Effect  and  Enforcement  of  final 
decision. 

304.41  Administrative  fees,  expenses,  and 
Arbitrator's  fee. 

304.42  Miscellaneous  provisions. 
Authority:  42  U.8.C  ge07(a)  and  9e22(h)(2). 

Executive  Order  No.  12S8a  S2  FR  2923 
(January  29. 1987). 

Subpart  A— Qeneral 


1904.10 

This  regulation  establishes  and 
goveniB  procedures  for  the  arbitration  of 
EPA  cost  recovety  claims  arising  under 
section  107(a)  of  the  Comprehensive 
Environmental  Renonse, 
Compensation,  and  Liability  Act  of  1960. 
42  U.8.C  0e07(a).  as  amended  by  the 
Superfimd  Amendments  and 
Reauthorization  Act  of  1988.  Pub.  L  99- 
490. 100  Stat  1813  (1008)  (tZRCLA"). 
pursuant  to  the  authority  granted  EPA 
by  section  122(h)(2)  of  CERCLA.  42 
U.S.C  9622(hN2).  and  Executive  Order 
No.  1258a  52  FR  2923  (January  29. 1987). 


1904.11 

The  procedures  established  by  this 
regulation  govern  die  arbitration  of  EPA 
claims  for  recovery,  under  section  107(a) 
of  CERCLA.  42  U.8.C  9e07(a).  of 
response  costs  incurred  at  or  in 
connection  with  a  facility  by  the  United 
States  pursuant  to  section  104  of 
CERCLA.  42  U.S.C  9604.  The  procedures 
are  applicable  when: 

(a)  The  total  past  and  projected 
response  costs  for  the  facility  concerned 
do  not  exceed  SSOaooa  excluding 
interest:  and 

(b)  The  Administrator  and  one  or 
more  PRPs  have  submitted  a  joint 
request  for  arbitration  pursuant  to 
1304.21  of  tills  part 

1904.12    DeflnmoflSu 

Terms  not  defined  in  Oils  section  have 
the  meaning  given  by  section  101  of 
CERCLA.  42  U.S.C  9601.  or  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan.  40  CFR  Part  300.  All 
time  deadlines  in  this  part  are  specified 
in  calendar  days  and  shall  be  computed 
in  the  manner  described  in  Rule  6(a]  of 
the  Federal  Rules  of  Civil  Procedure. 

Except  when  otherwise  specified,  the 
following  terms  are  defined  for  purposes 
of  this  part  as  follows: 


(a)  "CERCLA"  means  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980. 42  U.S.C.  9601.  et  seq..  as 
amended  by  the  Superfimd  Amendments 
and  Reauthorization  Act  of  1986.  Pub.  L 
99-499. 100  Stat.  1613  (1986). 

(b)  "Administrator"  means  the  EPA 
Administrator  or  his  designee. 

(C)  "Arbitrator"  means  the  person 
appointed  in  accordance  with  {  304.22  of 
this  part  and  governed  by  the  provisions 
of  this  part. 

(d)  "Association"  means  the 
organization  offering  arbitration 
services  selected  by  EPA  to  conduct 
arbitrations  pursuant  to  this  part 

(e)  "Claim"  means  the  amount  sought 
by  B>A  as  recovery  of  response  costs 
incurred  and  to  be  incurred  by  the 
United  States  at  a  facility,  which  does 
not  exceed  $500,000,  excluding  interest 

(f)  "Ex  parte  communication"  means 
any  communication,  written  or  oral, 
relating  to  the  merits  of  die  arbitral 
proceeding,  between  the  Arbitrator  and 
any  interested  pereon,  vMch.  was  not 
originally  filed  or  stated  in  the 
administrative  record  of  the  proceeding. 
Such  communication  is  not  "ex  parte 
communication"  if  all  parties  to  the 
proceeding  have  received  prior  writien 
notice  of  the  proposed  communication 
and  have  been  given  the  opportunity  to 
be  present  and  to  participate  Uierein. 

(g)  "Interested  person"  means  the 
Administrator,  any  EPA  employee,  any 
party  to  the  proceeding,  any  potentially 
responsible  party  assodated  with  the 
facility  concerned,  any  person  who  filed 
written  comments  in  the  proceeding,  any 
participant  or  intervener  in  the 
proceeding,  all  offlcen.  directon. 
employees,  consultants,  and  agents  of 
any  party,  and  any  attorney  of  record 
for  any  of  the  foregoing  persons. 

(h)  "National  Contii^ncy  Plan"  or 
"NCP"  means  tiie  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan,  developed  under 
section  311(c)(2)  of  tiie  Federal  Water 
Pollution  Contivl  Act  33  U.S.C.  1251.  et 
seq,,  as  amended,  revised  periodically 
pursuant  to  section  105  of  CERCLA.  42 
U.S.C.  9605,  and  published  at  40  CFR 
Part  300. 

(i)  "National  Panel  of  Environmental 
Arbitrators"  or  "Panel"  means  a  panel 
of  environmental  arbitrators  selected 
and  maintained  by  the  Association  to 
arbitrate  cost  recovery  claims  under  this 
part. 

(j)  "Participating  PRP"  is  any 
potentially  responsible  party  who  has 
agreed,  pursuant  to  1 304.21  of  tiiis  part, 
to  submit  one  or  more  issues  arising  in 
an  EPA  claim  for  resolution  pursuant  to 
the  procedures  established  by  this  part 


(k)  "Party"  means  EPA  and  any 
person  who  has  agreed,  pursuant  to 
§  304.21  of  this  part  to  submit  one  or 
more  issues  arising  in  an  EPA  claim  for 
resolution  pursuant  to  the  procedures 
established  by  this  part,  and  any  person 
who  has  been  granted  leave  to  intervene 
pursuant  to  fi  304.24(a]  of  this  part. 

(1)  "Persons"  means  an  individual, 
firm,  corporation,  association, 
partnership,  consortium,  joint  venture, 
commercial  entity,  United  States 
Government,  State,  municipality, 
commission,  political  subdivision  of  a 
State,  or  any  interstate  body. 

(m)  "Potentially  responsible  party"  or 
"PRF'  means  any  person  who  may  be 
Uable  pursuant  to  section  107(a)  of 
CERCLA.  42  U.S.C  9607(a).  for  response 
costs  incurred  and  to  be  incurred  by  the 
United  States  not  inconsistent  with  NCP. 

(n)  "Response  action"  means  remove, 
removal,  remedy  and  remedial  action,  as 
those  terms  are  defined  by  section  101  of 
CERCLA.  42  U.S.C.  9601.  including 
enforcement  activities  related  thereto. 

(0)  "Response  costs"  means  all  costs 
of  removal  or  remedial  action  inoured 
and  to  be  incurred  by  the  United  States 
at  a  facility  pursuant  to  section  104  of 
CERCLA.  42  U.S.C.  9604.  including,  but 
not  limited  to.  all  costs  of  investigation 
and  information  gathering,  planning  and 
implementing  a  response  action, 
administration,  enforcement  litigation, 
interest  and  indirect  costs. 

SubfMrt  B-Juriadlction  of  Arbitrator, 
Rafarral  of  Ctalma,  and  Appotntmant 
of  Ait>llialor 

3114.211    JunwiiGiion  or  muiuauN. 

(a)  In  accordance  with  the  procedures 
established  by  this  part  the  Arbitrator 
is  authorized  to  arbitrate  one  or  more 
issues  arising  in  an  EPA  claim  when: 

(1)  The  total  past  and  projected 
response  costs  for  the  facility  concerned 
do  not  exceed  $500,000,  excluding 
interest;  and 

(2)  The  Administrator  and  one  or 
more  PRPs  have  submitted  a  joint 
request  for  arbitration  pursuant  to 
8  304.21  of  tills  part. 

(b)(1)  If  the  total  past  and  projected 
response  costs  for  the  facility  concerned 
increase  to  a  dollar  amount  in  excess  of 
$500,000,  excluding  interest,  prior  to  the 
rendering  of  the  final  decision  pursuant 
to  S  304.33  of  this  part,  the  parties  may 
mutually  agree  to  continue  the 
proceeding  as  non-binding  arbitration 
pursuant  to  the  procedures  established 
by  this  part,  except  that  S  §  304.33(e)  and 
304.40  of  this  part  shall  not  apply. 

(2)  If  all  of  the  parties  agree  to 
continue  the  proceeding  as  non-binding 
arbitration,  the  proposed  decision 


rendered  by  the  Arbitrator  pursuant  to 
9  304.33  of  tills  part  shall  not  be  binding 
upon  tiie  parties,  unless  all  of  the  parties 
agree  to  adopt  the  proposed  decision  as 
an  administrative  settlement  pureuant  to 
section  122(h)(1)  of  CERCLA.  42  U.S.C. 
9622(h)(1).  Any  administi-ative 
settiement  agreed  upon  in  this  manner 
shall  be  subject  to  the  prior  written 
approval  of  tiie  Atiomey  General  (or  his 
designee)  pursuant  to  section  122(h)(1) 
of  CERCLA  and  shall  be  subject  to 
public  comment  pursuant  to  section 
122(i)  of  CERCLA.  42  U.S.C.  9622(i). 

(3)  If  the  parties  do  not  agree  to 
continue  the  proceeding  as  non-binding 
arbitration,  or  if  the  administrative 
settiement  agreed  upon  is  not  approved 
by  the  Attorney  General  (or  his 
designee),  or  if  EPA  witiidraws  or 
withholds  consent  from  the 
administrative  settiement  as  a  result  of 
pubUc  comment  EPA  shall  withdraw 
from  the  proceeding  and  the  Association 
shall  assess  or  refund,  as  appropriate, 
any  administrative  fees,  expenses,  or 
Arbitrator's  fees. 

(c)  The  Arbitrator's  authority,  as 
defined  by  paragraphs  (d)  and  (e)  of  this 
section,  to  determine  issues  arising  in 
EPA's  claim  is  limited  only  to  the  issues 
submitted  for  resolution  by  the  parties 
in  die  joint  request  for  arbitration 
pursuant  to  (  304.21  of  this  part  Any 
issues  arising  in  EPA's  claim  that  are  not 
submitted  for  resolution  shall  be 
deemed  to  be  not  in  dispute  and  shall 
not  be  raised  in  any  action  seeking 
enforcement  of  the  decision  for  the 
purpose  of  overturning  or  otherwise 
challenging  the  final  decision,  except  as 
provided  in  9  304.40(c)  of  this  part. 

(d)(1)  If  the  issue  of  liability  of  any 
participating  PRP  has  been  submitted  for 
resolution,  the  Arbitrator  shall 
determine  whether  the  participating  PRP 
is  liable  pursuant  to  section  107(a)  of 
CERCLA,  42  U.S.C.  9607(a).  subject  only 
to  the  defenses  specifically  enumerated 
in  section  107(b)  of  CERCLA,  42  U.S.C. 
9607(b). 

(2)  If  the  issue  of  the  dollar  amount  of 
response  costs  recoverable  by  EPA  has 
been  submitted  for  resolution,  the 
Arbitrator  shall  determine,  pursuant  to 
paragraph  (e)  of  this  section,  tiie  dollar 
amount  of  response  costs  recoverable 
by  EPA  pursuant  to  section  107(a)  of 
CERCLA.  42  U.S.C.  9607(a).  and  shall 
award  the  total  amount  of  such  costs  to 
EPA. 

(3)  Unless  the  Arbitrator  finds  that  tiie 
actual  or  threatened  harm  at  tiie  faciUty 
is  divisible,  any  participating  mP  whom 
the  Arbitrator  determines  to  be  liable 
shall  be  jointiy  and  severally  liable  for 
the  total  amount  of  response  costs 
awarded  to  EPA.  If  tiie  ArbiU-ator  finds 
that  the  actual  or  threatened  harm  is 


divisible,  the  Arbitrator  shall  allocate 
liability  for  payment  of  EPA's  award 
among  the  participating  PRPs  based  on 
the  portion  of  the  actual  or  threatened 
harm  attributable  to  each  participating 
PRP. 

(4)  Notwithstandmg  the  indivisibility 
of  the  actual  or  threatened  harm,  and 
without  waiving  the  general 
applicability  of  the  joint  and  several 
liability  standard,  as  an  alternative  to 
paragraph  (d)(3)  of  tiiis  section,  tiie 
parties  may  request  the  Arbitrator  to 
allocate  responsibility  for  payment  of 
response  costs  awarded  to  EPA  among 
tiie  participating  PRPs  whom  the 
Arbitrator  determines  to  be  Hable.  Any 
such  request  shall  be  made  in  the  joint 
request  for  arbitration  pursuant  to 
9  304.21  of  tills  part.  If  such  a  request  is 
made,  the  provisions  of  paragraphs 
(d)(4)(i).  (d)(4)(u).  and  (d)(4)(iii)  of  tiiis 
section  shall  apply. 

(i)  The  joint  request  for  arbitration 
may  specify  the  factors  to  be  applied  by 
the  arbitrator  when  allocating  among 
the  participating  PRPs  responsibility  for 
payment  of  the  response  costs  awarded 
to  EPA.  If  the  joint  request  does  not 
specify  such  factors,  the  Arbiti-ator  shall 
base  the  allocation  on  such  factors  as 
the  arbitrator  considers  relevant  in  his 
or  her  sole  discretion,  such  as  volume, 
toxicity,  and  mobiUty  of  the  hazardous 
substances  contributed  to  the  facility  by 
each  participating  PRP,  ability  to  pay, 
and  inequities  and  aggravating  factors. 

(ii)  The  joint  request  for  arbitration 
may  specify  that  tiie  Arbiti^tor  may 
allocate  among  the  participating  PRPs 
less  than  all  response  costs  awarded  to 
EPA.  If  this  is  not  specified,  the 
Arbitrator  shall  allocate  among  the 
participating  PRPs  100%  of  tiie  response 
costs  awarded  to  EPA. 

(iii)  The  burden  of  establishing  the 
appropriate  allocation  of  responsibilify 
for  payment  of  the  response  costs 
awarded  to  EPA  shall  rest  entirely  with 
the  participating  PRPs. 

(5)  The  parties  may  request  that  the 
Arbitrator  perform  an  allocation  even  if 
tiie  issue  of  the  liabilify  of  tiie 
participating  PRPs  is  not  submitted  for 
resolution  in  the  joint  request  for 
arbitration.  Such  a  request  for  allocation 
shall  be  made  in  the  joint  request  for 
arbib^tion  pursuant  to  9  304.21  of  tills 
part.  If  such  a  request  is  made,  the 
provisions  of  paragraphs  (d)(4)(i), 
(d)(4)(ii).  and  (d)(4)(iii)  of  tiiis  section 
shall  apply. 

(e)(1)  If  any  issue  concerning  the 
adequacy  of  EPA's  response  action  has 
been  submitted  for  resolution  or  arises 
during  the  Arbitrator's  determination  of 
the  dollar  amount  of  response  costs 
recoverable  by  EPA.  the  Arbitrator  shall 
uphold  EPA's  selection  of  the  response 


action,  unless  any  participating  PRP  can 
establish  that  the  selection  was 
inconsistent  witii  tiie  NCP.  The 
Arbitrator's  review  of  the  adequacy  of 
any  response  action  taken  by  EPA  shall 
be  based  upon  the  documents  which 
formed  the  basis  for  the  selection  of  the 
response  action. 

(2)  If  tiie  Arbiti^tor  upholds  EPA's 
selection  of  the  response  action  in  full, 
the  Arbitrator  shall  award  EPA  ail 
response  costs  incurred  and  to  be 
incurred  in  connection  with  the  response 
action,  unless  any  participating  PRP  can 
estabUsh  that  all  or  part  of  such  costs 
were: 

(i)  Not  actually  incurred  or  to  be 
incurred:  or 

(iij  Not  actually  incurred  or  to  be 
incurred  in  connection  with  the  response 
action:  or 

(iii)  Cleariy  excessive,  taking  into 
account  the  circumstances  of  the 
response  action  and  relative  to 
acceptable  government  procurement 
and  contracting  practices  in  light  of  the 
circumstances  of  the  response  action. 

(3)  If  the  Arbitrator  upholds  EPA's 
selection  of  the  response  action  only  in 
part,  the  Arbitrator  shall  award  EPA 
only  those  response  costs  incurred  and 
to  be  incurred  in  connection  with  the 
portions  of  the  response  action  that 
were  upheld,  unless  any  participating 
mP  can  estabhsh  that  all  or  part  of  such 
response  costs  were: 

(i)  Not  actually  incurred  or  to  be 
incurred;  or 

(ii)  Not  actually  incurred  or  to  be 
incurred  in  cormection  with  the  portions 
of  the  response  action  that  were  upheld; 
or 

(iii)  Clearly  excessive,  taking  into 
account  the  circumstances  of  the 
response  action  and  relative  to 
acceptable  government  procurement 
and  contracting  practices  in  light  of  the 
circumstances  of  the  response  action. 

(4)  The  standard  of  review  to  be 
applied  by  the  Arbitrator  under 
paragraphs  (e)(1).  (e)(2).  and  (e)(3]  of 
this  section  is  arbitrary  and  capricious 
or  otherwise  not  in  accordance  with 
law. 

(5)  In  reviewing  any  procedural  errors 
alleged  by  any  party,  the  Arbitrator  may 
disallow  response  costs  only  if  the 
errors  were  so  serious  and  related  to 
matters  of  such  central  relevance  that 
the  response  action  would  have  been 
significantiy  changed  had  such  errors 
not  been  made. 

S304.21    Referral  of  ctaims. 

(a)  If  EPA  believes  that  a  claim  is  an 
appropriate  candidate  for  arbitration. 
EPA  will  notify  all  identified  PRPs  for 
the  facility  concerned  and  provide  such 
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PRPs  with  an  opportunity  to  discuss 
referral  of  one  or  more  issues  arising  in 
the  claim  for  resolution  pursuant  to  the 
procedures  established  by  this  part. 
Alternatively,  one  or  more  PRPs  at  a 
facility  may  propose  to  EPA  use  of 
arbitration,  after  receipt  of  a  demand  by 
EPA  for  payment  of  a  claim,  but  prior  to 
commencement  of  civil  litigation  of  the 
claim.  Where  practicable,  before  an 
agreement  to  refer  a  claim  for 
arbitration  is  made  final  under  this 
alternative,  either  the  PRPs  or  EPA  shall 
notify  the  other  PRPs  at  the  facility  of 
the  potential  use  of  arbitration. 

(b)(1)  The  Administrator  and  one  or 
more  PRPs  associated  with  a  facility 
may  submit  to  the  Association  a  joint 
request  for  arbitration  of  one  or  more 
issues  arising  in  an  EPA  claim 
concerning  the  facility.  The  joint  request 
shall  be  signed  by  all  of  the  parties  and 
shall  include: 

(i)  A  brief  description  of  the  facility, 
the  EPA  response  action  taken  at  the 
facility,  the  EPA  claim,  and  the  parties: 

(ii)  A  statement  of  the  issues  arising  in 
the  claim  that  are  being  submitted  by 
the  parties  for  resolution  by  arbitration; 

(iii)  A  statement  that  the  parties 
consent  to  resolution  of  the  issues 
jointly  submitted  pursuant  to  the 
procedures  established  by  this  part  by 
an  Arbitrator  appointed  pursuant  to 
S  304.22  of  this  part 

(iv)  A  statement  that  the  parties  agree 
to  be  bound  by  the  final  decision  on  all 
issues  jointly  submitted  by  the  parties 
for  resolution  and  to  pay  any  award 
made  in  the  flnal  decision,  subject  to  the 
right  to  challenge  the  final  decision 
solely  on  the  grounds  and  in  the  manner 
prescribed  by  {  304.40(c)  of  this  part; 

(v)  A  statement  that  the  parties  agree 
that  the  award  made  in  the  flnal 
decision  may  be  enforced  pursuant  to 
S  304.40(c)  of  this  part; 

(vi)  A  statement  that  the  parties  agree 
that  the  flnal  decision  shall  be  binding 
only  with  respect  to  the  response  costs 
at  issue  in  the  claim  submitted  for 
arbitration; 

(vii)  A  statement  that  the  parties 
agree  that  the  statute  of  limitations 
governing  the  EPA  claim  submitted  shall 
be  extended  for  a  time  period  equal  to 
the  number  of  days  from  the  date  the 
joint  request  for  arbitration  is  submitted 
to  the  Association  to  the  date  of 
resolution  of  any  enforcement  action 
relating  to  the  flnal  decision;  and 

(viii)  A  statement  that  each  signatory 
to  the  joint  request  is  authorized  to  enter 
info  the  arbitration  and  to  bind  legally 
the  party  represented  by  him  or  her  to 
the  terms  of  the  joint  request. 

(2)  The  joint  request  snail  also  include 
the  name,  address  and  telephone 
number  of  each  party,  and,  if  a  party  is 


represented  by  an  attorney,  the 
attorney's  name,  address  and  telephone 
number.  A  party  changing  any  of  this 
information  must  promptly  communicate 
the  change  in  writing  to  the  Association 
and  all  other  parties.  A  party  who  fails 
to  furnish  such  information  or  any 
changes  thereto  is  deemed  'o  have 
waived  his  or  her  right  to  notice  and 
service  under  this  part  until  such  time  as 
the  party  furnishes  the  missing 
information. 

(c)  Any  party  may  move  to  modify  the 
joint  request  for  arbitration  to  include 
one  or  more  additional  issues  arising  in 
the  referred  claim.  To  be  effective,  any 
such  modiflcation  must  be  signed  by  the 
Arbitrator  and  all  other  parties.  The 
joint  request  for  arbitration  may  also  be 
modifled  to  add  one  or  more  additional 
parties,  if  such  intervention  is  permitted 
by  I  304.24(a)  of  this  part.  To  be 
effective,  any  such  modification  must  be 
signed  by  the  Arbitrator,  the  intervening 
party  or  parties,  and  all  other  parties. 

(d)  The  statute  of  limitations 
governing  the  EPA  claim  submitted  for 
arbitration  shall  be  extended  for  a  time 
period  equal  to  the  number  of  days  from 
the  date  the  joint  request  for  artirtration 
is  submitted  to  the  Association  to  the 
date  of  resolution  of  any  enforcement 
action  relating  to  the  flnal  decision. 

(e)  Prior  to  the  selection  of  the 
Association,  the  Administrator  and  one 
or  more  PRPs  associated  with  a  facility 
may  agree  to  submit  one  or  more  issues 
arising  in  an  EPA  claim  for  resolution  by 
arbitration.  Any  such  agreement  shall  be 
contained  in  a  joint  request  for 
arbitration  which  meets  all  requirements 
of  paragraph  (b)  of  this  section.  In  any 
such  aiMtration,  the  arbitrator  shall  be 
selected  porauant  to  9  304.22(e)  of  this 
part,  and  payment  of  all  costs 
associated  with  the  arbitration  shall  be 
made  pursuant  to  8  304.41(e)  of  this  Part. 
Arbitrations  agreed  upon  pursuant  to 
this  paragraph  shall  be  governed  by  the 
procedures  established  by  this  part, 
except  for  those  procedures  which 
pertain  speciflcally  to  the  duties  of  the 
Association.  All  duties  of  the 
Association  shall  be  performed  in  a 
manner  agreed  upon  by  all  of  the 
parties. 

§304^    AppdRtmsntofArtMtrstor. 

(a)  The  Association  shall  establish 
and  maintain  a  National  Panel  of 
Environmental  Arbitrators. 

(b)  Within  ten  days  of  the  filing  of  the 
joint  request  for  arbitration,  the 
Association  shall  identify  and  submit 
simultaneously  to  all  parties  an 
indentical  list  of  ten  persons  chosen 
from  the  National  Panel  of 
Environmental  Arbitrators,  whom  the 
Association  believes  will  not  be  subject 


to  disqualiflcation  because  of 
circumstances  likely  to  afl'ect 
impartiality  pursuant  to  §  304.23  of  this 
part.  Each  party  shall  have  ten  days 
from  the  date  of  receipt  of  the  list  to 
identify  any  persons  objected  to.  to  rank 
the  remaining  persons  in  the  order  of 
preference,  and  to  return  the  list  to  the 
Association.  If  a  party  does  not  return 
the  list  within  the  time  specified,  all 
persons  on  the  list  are  deemed 
acceptable  to  that  party.  From  among 
the  persons  whom  the  parties  have 
indicated  as  acceptable,  and.  in 
accordance  with  the  designated  order  of 
mutual  preference,  if  any.  the 
Association  shall  invite  an  Arbitrator  to 
serve.  If  the  parties  fail  to  mutually 
agree  upon  any  of  the  persons  named,  or 
if  the  invited  Arbitrator  is  unable  to 
serve,  or  if  for  any  other  reason  the 
appointment  cannot  be  made  from  the 
submitted  lists,  the  Association  shall 
make  the  appointment  from  among  the 
other  members  of  the  Panel.  In  no  event 
shall  appointment  of  the  Arbitrator  by 
the  Association  take  longer  than  thirty 
days  from  the  flling  of  the  joint  request 
for  arbitration. 

(c)  Within  seven  days  of  the 
appointment  of  the  Art>itrator,  the 
Association  shall  mail  to  each  of  the 
parties  notice  of  the  identity  of  the 
Arbitrator  and  the  date  of  the 
appointment,  together  with  a  copy  of 
these  rules.  The  Arbitrator  shall,  within 
Ave  days  of  his  or  her  appointment,  flle 
a  signed  acceptance  of  the  case  with  the 
Association.  The  Association  shall, 
within  seven  days  of  receipt  of  the 
Arbitrator's  acceptance,  mail  notice  of 
such  acceptance  to  the  parties. 

(d)  If  any  appointed  Arbitrator  should 
resign,  die,  withdraw,  be  dlsqualifled  or 
otherwise  be  unable  to  perform  the 
duties  of  the  offlce,  the  Association  may, 
on  satisfactory  proof,  declare  the  offlce 
vacant.  Vacancies  shall  be  fliled  in 
accordance  with  the  applicable 
provisions  of  this  section,  and  the  matter 
shall  be  resumed. 

(e)  If  the  Administrator  and  one  or 
more  PRPs  associated  with  a  facility 
enter  into  a  joint  request  for  arbitration 
prior  to  the  selection  of  the  Association 
[see  §  304.21(e)  of  this  part),  the 
Administrator  and  the  participating 
PRPs  shall  reach  mutual  agreement  upon 
the  selection  and  appointment  of  an 
Arbitrator  on  a  case-by-case  basis,  and 
the  Administrator  shall  obtain  the 
services  of  that  person  using  appropriate 
procurement  procedures.  Any  person 
appointed  as  an  Arbitrator  pursuant  to 
this  paragraph  shall  make  disclosures  to 
the  parties  pursuant  to  S  304.23  of  this 
part,  shall  resolve  the  issues  submitted 
for  resolution  pursuant  to  the 


jurisdiction  and  authority  granted  to  the 
Arbitrator  in  S  304.20  of  this  part,  and 
shall  otherwise  conduct  the  arbitral 
proceeding  pursuant  to  the  procedures 
established  by  this  part. 

$304.23    Disclosure  and  dwlienge 
procedures. 

(a)  A  person  appointed  as  an 
Arbitrator  under  S  304.22  of  this  part 
shall,  within  five  days  of  receipt  of  his 
or  her  notice  of  appointment,  disclose  to 
the  Association  any  circumstances 
likely  to  affect  impartiality,  including 
any  bias  or  any  fmancial  or  personal 
interest  in  the  result  of  the  arbitration, 
or  any  past  or  present  relationship  with 
the  parties  or  their  counsel,  or  any  past 
or  present  relationship  with  any  PRP  to 
which  the  claim  may  relate. 

(b)  Upon  receipt  of  such  Information 
from  an  appointed  Arbitrator  or  other 
source,  the  Association  shall,  within  two 
days  of  receipt,  conununicate  such 
information  to  the  parties.  Such 
communication  may  be  made  orally  or 
in  writing,  but  if  made  orally,  shall  be 
confirmed  in  writing. 

(c)  If  any  party  wishes  to  request 
disqualification  of  an  Arbitrator,  such 
party  shall  notify  the  Association  and 
the  other  parties  of  such  request  and  the 
basis  therefor  within  seven  days  of 
receipt  of  the  information  on  which  such 
request  is  based. 

(d)  The  Association  shall  make  a 
determination  on  any  request  for 
disqualification  of  an  Arbitrator  within 
seven  days  after  the  Association 
receives  any  such  request,  and  shall 
notify  the  parties  in  writing  of  such 
determination.  This  determination  shall 
be  within  the  sole  discretion  of  the 
Association,  and  its  decision  shall  be 
final. 

9  304^4    InterventkMt  and  wIttidrawaL 

(a)  (1)  No  later  than  thirty  days  prior 
to  the  pre-hearing  conference  (see 
§  304.31  of  this  part),  any  PRP 
associated  with  the  facility  which  is  the 
subject  of  the  referred  claim  may  move 
to  intervene  in  the  arbitral  proceeding 
for  the  purpose  of  having  one  or  more 
issues  relating  to  his  or  her 
responsibility  for  payment  of  the 
referred  claim  resolved. 

(2)  If  the  Arbitrator  has  been 
appointed,  a  motion  to  intervene  shall 
be  filed  with  the  Arbitrator  and  a  copy 
shall  be  served  upon  all  parties.  If  the 
Arbitrator  has  not  yet  been  appointed,  a 
motion  to  intervene  shall  be  submitted 
to  the  Association  and  a  copy  shall  be 
served  upon  all  parties. 

(3)  Any  such  motion  to  intervene  may 
be  granted  only  upon  the  written 
approval  of  the  Arbitrator  and  all  of  the 
parties  in  the  form  of  a  modification  to 


the  joint  request  for  arbitration  pursuant 
to  §  304.21(c)  of  this  part,  by  signing 
such  a  modification,  the  intervening 
party  consents  to  be  bound  by  the  terms 
of  the  joint  request  for  arbitration 
submitted  pursuant  to  §  304.21(b)  of  this 
part  and  any  modifications  previously 
made  thereto  pursuant  to  S  304.21(c)  of 
this  part,  and  consents  to  be  bound  by 
such  revisions  to  the  time  limits  for  the 
filing  of  pleadings  as  the  Arbitrator  may 
make  to  prevent  delaying  the  pre- 
hearing conference. 

(b)  Any  party  may  move  to  withdraw 
from  the  arbitral  proceeding  within 
thirty  days  after  receipt  of  the  notice  of 
appointment  of  the  Arbitrator  (.see 
9  304.22  of  this  part).  The  Arbitrator  may 
approve  such  withdrawal,  without 
prejudice  to  the  moving  party,  and  shall 
assess  such  administrative  fees  and 
expenses  [see  9  304.41  of  this  part) 
against  the  withdrawing  party  as  the 
Arbitrator  deems  appropriate.  No  party 
may  withdraw  from  the  arbitral 
proceedings  after  this  thirty-day  period, 
except  that  EPA  may  withdraw  from  the 
proceeding  in  accordance  with 
9  304.20(b)(3)  or  9  304.33(e)  of  this  part. 

§  304.25    Ex  parte  communication. 

(a)  No  interested  person  shall  make  or 
knowingly  cause  to  be  made  to  the 
Arbitrator  an  ex  parte  communication. 

(b)  The  Arbitrator  shall  not  make  or 
knowingly  cause  to  be  made  to  any 
interested  person  an  ex  parte 
communication. 

(c)  The  Association  may  remove  the 
Arbitrator  in  any  proceeding  in  which  it 
is  demonstrated  to  the  Association's 
satisfaction  that  the  Arbitrator  has 
engaged  in  prohibited  ex  parte 
communication  to  the  prejudice  of  any 
party.  If  the  Arbitrator  is  removed,  the 
procedures  in  9  304.22(d)  of  this  part 
shall  apply. 

(d)  Whenever  an  ex  parte 
communication  in  violation  of  this 
section  is  received  by  or  made  known  to 
the  Arbitrator,  the  Arbitrator  shall 
immediately  notify  in  writing  all  parties 
to  the  proceeding  of  the  circumstances 
and  substance  of  the  communication 
and  may  require  the  party  who  made  the 
communication  or  caused  the 
communication  to  be  made,  or  the  party 
whose  representative  made  the 
communication  or  caused  the 
communication  to  be  made,  to  show 
cause  why  that  party's  arguments  or 
claim  should  not  be  denied,  disregarded, 
or  otherwise  adversely  affected  on 
account  of  such  violation. 

(e)  The  prohibitions  of  this  section 
apply  upon  appointment  of  the 
Arbitrator  and  terminate  on  the  date  of 
the  final  decision. 


Subpart  C— Hearings  Before  the 
Arbitrator 

S  304.30    Riing  of  pleadings. 

(a)  Discovery  shall  be  in  accordance 
with  this  section  and  9  304.31  of  this 
part. 

(b)  Within  thirty  days  after  receipt  oT 
the  notice  of  appointment  of  the 
Arbitrator  (see  9  304.22  of  this  part). 
EPA  shall  submit  to  the  Arbitrator  two 
copies  of  a  written  statement  and  shall 
serve  a  copy  of  the  written  statement 
upon  all  other  parties.  The  written 
statement  shall  in  all  cases  include  tht? 
information  requested  in  paragraphs 
(b)(1).  (b)(6),  and  (b)(7)  of  this  section. 
shall  include  the  information  requested 
in  paragraph  (b)(2)  of  this  section  if  the 
issue  of  liability  of  any  participating  PRP 
has  been  submitted  for  resolution,  shrill 
include  the  information  requested  in 
paragraph  (b)(3)  of  this  section  if  any 
issue  concerning  the  adequacy  of  EPA's 
response  action  has  been  submitted  for 
resolution  or  may  arise  during  the 
Arbitrator's  determination  of  the  dollar 
amount  of  response  costs  recoverable 
by  EPA.  shall  include  the  information 
requested  in  paragraph  {b)(4)  of  this 
section  if  the  issue  of  the  dollar  amount 
of  response  costs  recoverable  by  EPA 
has  been  submitted  for  resolution,  and 
shall  include  the  information  requested 
in  paragraph  (b)(5)  of  this  section  if  any 
issue  concerning  allocation  of  liability 
for  payment  of  EPA's  award  has  been 
submitted  for  resolution. 

(1)  A  statement  of  facts,  including  a 
description  of  the  facility,  the  EPA 
response  action  taken  at  the  facility,  thr 
response  costs  incurred  and  to  be 
incurred  by  the  United  States  in 
cormection  with  the  response  action 
taken  at  the  facihty.  and  the  parties: 

(2)  A  description  of  the  evidence  in 
support  of  the  following  four  elements  of 
liability  of  the  participating  PRP(s) 
whose  liability  pursuant  to  section 
107(a)  of  CERCLA.  42  U.S.C.  960r(a).  is 
at  issue,  and  any  supporting 
documentation  therefor 

(i)  The  site  at  which  EPA's  responsj' 
action  was  taken  is  a  "facility"  as 
defined  by  section  101(9)  of  CERCLA.  4J 
U.S.C.  9601(9); 

(ii)  There  was  a  "release  or  threat  of 
release"  within  the  meaning  of  sections 
101(22)  and  104(a)  of  CERCLA.  42  U.S.C. 
9601(22)  and  9604(a).  of  a  "hazardous 
substance"  as  defined  by  section  101(14| 
of  CERCLA.  42  U.S.C  9601(14).  at  the 
facility  at  which  EPA's  response  action 
was  taken; 

(iii)  The  release  or  threat  of  release 
caused  the  United  States  to  incur 
"response  costs"  as  defined  in 
9  304.12(o)  of  this  part:  and 
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(iv)  The  participating  PRP  is  in  one  of 
the  categories  of  liable  parties  in  section 
107(a)  of  CERCLA.  42  U.S.C.  9607(a); 

(3)  An  index  of  any  documents  which 
formed  the  baait  for  the  aelectioa  of  tiie 
response  action  taken  at  the  facility  (all 
indexed  documents  shall  be  made 
available  to  any  participating  PRP): 

(4)  A  summary,  broken  down  by 
category,  of  all  response  costs  incurred 
and  to  be  incurred  by  the  United  States 
in  connection  with  the  response  action 
taken  by  EPA  at  the  facility  (supporting 
documentation  for  the  summary  shall  be 
made  available  to  any  participating  PRP 
pursuant  to  the  procedures  described  in 
Rule  1006  of  the  Federal  Rules  of 
Evidence); 

(5)  To  the  extent  such  information  is 
available,  the  names  and  addresses  of 
at!  identified  PRPs  for  the  facility,  the 
volume  and  nature  of  the  substances 
contributed  to  the  facility  by  each 
identiHed  PRP.  and  a  ranking  by  volume 
of  the  substances  contributed  to  the 
facility; 

(6)  A  recommended  location  fur  the 
prehearing  conference  and  the  arbitral 
hoaring;  and 

(7)  Any  other  statement  or 
documentation  that  EP.A  (icerT.s 
necessary  to  support  il«  claim 

(c)  Within  thirty  days  after  nceipt  of 
EPA's  written  statement,  each 
participating  PRP  shall  submit  to  the 
Arbitrator  two  copies  of  an  answer  and 
shall  ser\c  a  copy  of  the  answer  upon 
all  other  parties.  The  answer  shall  in  all 
cases  include  the  information  requested 
in  paragraphs  (c)(1).  (ci(6|,  and  (c)(7)  of 
this  section,  shall  include  the 
information  requested  in  paragraph 
(cl(2)  of  this  section  if  the  issue  of  the 
liability  of  the  answering  participating 
PRP  has  been  submitted  for  resolution, 
shall  include  the  informition  requested 
in  paragraph  (c)(3)  of  this  section  if  any 
issue  concerning  the  a  iequacy  of  EPA's 
response  action  has  been  submitted  for 
resolution  or  may  arise  during  the 
Arbitrator's  determination  of  the  dollar 
amount  of  response  costs  recoverable 
by  EPA.  shall  include  the  information 
requested  in  paragraph  (c)(4)  of  th'  j 
section  if  the  issue  of  the  dollar  amount 
of  response  costs  recoverable  by  EPA 
has  been  submitted  for  resolution,  and 
shall  include  the  information  requested 
in  paragraph  (c)(5)  of  this  section  if  any 
issue  concerning  the  allocation  of 
responsibility  for  payment  of  EP.'X's 
award  has  been  submitted  for 
resolution: 

(1)  Any  objections  to  the  statement  of 
facts  in  EPA's  written  statement,  and.  if 
so,  a  counterstatement  of  facts; 

(2)  Any  obiections  to  EPA's  position 
on  the  liability  of  the  answering 
participating  PRP  pursuant  to  section 


107(8)  of  CERCLA.  42  U.S.C.  g607(a).  a 
description  of  the  evidence  in  support  of 
the  defenses  to  liability  of  the  answering 
participating  PRP  whi^  are  specifically 
enumerated  in  section  107(b)  of 
CERCLA.  42  U3.C.  9607(b)  [i.e..  that  the 
release  or  threat  of  release  of  a 
hazardous  substance  at  the  facility  was 
caused  solely  by  an  act  of  God,  an  act  of 
war.  an  act  or  omission  of  an  unrelated 
third  party,  or  any  combimition  thereof), 
and  any  supporting  documentation 
thereof; 

(3)  Any  obiections  to  the  response 
action  taken  by  EPA  at  the  facility 
based  upon  any  documents  which 
formed  the  basis  for  the  selection  of  the 
response  action; 

(4)  Any  ob)ections  to  EPA's  summary 
and  supporting  documentation  for  all 
response  costs  incurred  and  to  be 
incurred  by  the  United  States  in 
connection  with  the  response  action 
taken  by  EPA  at  the  facility; 

(5)  Any  documentation  which  the 
participating  PRP  deems  relevant  to  the 
allocation  of  responsibility  for  payment 
of  EPA's  award. 

(6)  .\  recommended  location  for  the 
pre-hcaring  confercncu  and  the  arbitral 
hearing:  and 

(7)  Any  other  statement  or 
documentation  that  the  participating 
PRP  deems  necessary  to  support  its 
claim. 

(d)  EPA  may  file  a  response  to  any 
participating  PRP's  answer  within 
twenty  days  of  receipt  of  such  answer. 
Two  copies  of  any  such  response  shall 
be  served  upon  the  Arbitrator,  and  a 
copy  of  any  such  response  shall  be 
served  upon  all  parties. 

(e)  If  EJPA  files  a  response,  any 
participating  PRP  may  file  a  reply 
thereio  within  ten  days  after  receipt  of 
such  response.  Two  copies  of  any  such 
reply  shall  be  served  upon  the 
Arbitrator,  and  a  copy  of  any  such  reply 
shall  be  served  upon  all  parties. 

§  304  J 1    Pra-twartng  confarancs. 

(a)  The  Arbitrator  and  the  parties 
shall  exchange  witness  lists  (with  a  brief 
summary  of  the  testimony  of  each 
witness)  and  any  exhibits  or  documents 
that  the  parties  have  not  submitted  in 
their  pleadings  pursuant  to  S  304.30  of 
this  part,  within  110  days  after  the 
appointment  of  the  Arbitrator  [see 

§  304.22  of  this  part)  or  within  10  days 
prior  to  the  pre-hearing  conference, 
whichever  is  earlier. 

(b)  The  Arbitrator  shall  select  the 
location,  date,  and  time  for  the  pre- 
hearing conference,  giving  due 
consideration  to  any  recommendations 
by  the  parties. 

(c)  The  pre-hearing  conference  shall 
be  held  within  one  hundred  twenty  days 


after  the  appointment  of  the  Arbitrator 
[see  S  304.22  of  this  part). 

(d)  The  Arbitrator  shall  mail  to  each 
party  notice  of  the  pre-hearing 
conference  not  later  dian  twenty  days  in 
advance  of  such  conference,  unless  the 
parties  by  mutual  agreement  waive  such 
notice. 

(e)  Any  party  may  be  represented  by 
counsel  at  the  pre-hearing  conference.  A 
party  who  intends  to  be  so  represented 
shall  notify  the  other  parties  and  the 
Arbitrator  of  the  name,  address  and 
telephone  number  of  counsel  at  least 
three  days  prior  to  the  date  set  for  the 
pre-hearing  conference.  When  an 
attorney  has  initiated  the  arbitration  by 
signing  the  joint  request  for  arbitration 
on  behalf  of  a  party,  or  when  an 
attorney  has  filed  a  pleading  on  behalf 
of  a  party,  such  notice  is  deemed  to    ■ 
have  been  given. 

(f)  The  pre-hearing  conference  may 
proceed  in  the  absence  of  any  party 
who.  after  due  notice,  fails  to  appear. 

(g)  (1)  At  the  pre-hearing  conference, 
the  Arbitrator  and  the  parties  shall 
exchange  witness  statements,  a 
stipulation  of  uncontested  facts,  a 
statement  of  disputed  issues,  and  any 
other  documents,  including  written 
direct  testimony,  that  will  assist  in 
prompt  resolution  of  the  dispute  and 
avoid  unnecessary  proof. 

(2)  The  Arbitrator  and  the  parties 
shall  consider  the  settlement  of  all  or 
part  of  the  claim.  The  Arbitrator  may 
encourage  further  settlement  discussions 
among  the  parties.  Any  setUement 
reached  may  be  set  forth  in  a  proposed 
decision  in  accordance  wth  S  304.3o  of 
this  part.  If  such  a  settlement  is  not  st ' 
forth  in  a  proposed  decision,  the 
settlement  shall  be  treated  as  an 
administrative  settlement  pursuant  to 
section  122(h)(1)  of  CERCLA.  42  U.S.C. 
9622(h)(1),  and  shall  be  subject  to  public 
comment  pursuant  to  section  122ii)  of 
CERCLA.  42  U.S.C.  9622(i). 

§304.32    Artiitral  hearing. 

(a)  The  Arbitrator  may,  in  his  sole 
discretion,  schedule  a  hearing  with  the 
parties  on  one  or  more  of  the  disputed 
issues  identified  in  the  statement  of 
disputed  issues  pursuant  to  §  304.31(g)(1) 
of  this  part. 

(b)  The  Arbitrator  shall  select  the 
location,  date,  and  time  for  the  arbitral 
hearing,  giving  due  consideration  to  any 
recommendations  by  the  parties. 

(c)  The  hearing  shall  commence 
within  forty-five  days  after  the  pre- 
hearing conference  (see  8  304.31  of  this 
part).  The  Arbitrator  may,  upon  a 
showing  by  the  parties  that  settlement  is 
likely,  extend  the  date  for  the  hearing 
for  up  to  thirty  additional  days,  if  further 


settlement  discnssioiis  have  been  held 
pursuant  to  130131(g)(2)  of  this  part. 

(d)  The  Artiitrator  shall  mail  to  each 
party  notice  of  the  hearing  not  later  than 
twenty  days  in  advance  of  the  hearing, 
unless  tbe  parties  by  mutual  agreement 
waive  such  notice.  Such  notice  shall 
include  a  statement  of  the  disputed 
issues  to  be  addressed  at  the  hearing. 
The  Arbitrator  need  not  mail  a  second 
notice  to  the  parties  if  the  date  for  the 
hearing  is  extended  pursuant  to 
paragraph  (c)  of  this  section. 

(e)  Any  party  may  be  represented  by 
counsel  at  the  hearing.  A  party  who 
intends  to  be  so  represented  shall  notify 
the  other  parties  and  the  Arbitratw  of 
the  name,  address  and  telephone 
number  of  cotmsel  at  least  three  days 
prior  to  the  date  set  for  the  hearing. 
When  an  attorney  has  initiated  the 
arbitration  hy  signing  the  )oint  request 
on  behalf  of  a  party,  or  when  an 
attorney  has  filed  a  pleading  on  behalf 
of  a  party,  or  when  notice  has  been 
given  pursuant  to  §  304Jl(e)  of  this  part, 
such  notice  is  deemed  to  have  been 
given. 

(f)  The  Arbitrator  shall  make  the 
necessary  arrangements  for  the  making 
of  a  true  and  accurate  record  of  tbe 
arbitral  hearing. 

(g)  The  Arbitrator  shall  make  the 
necessary  arrangements  for  the  services 
of  an  interpreter  upon  the  request  of  one 
or  more  of  the  parties. 

(h)  The  Arbitrator  may  take 
adjournments  upon  the  request  of  any 
party  or  upon  the  Arbitrator's  own 
initiative  and  shall  take  such 
adjournment  when  all  of  the  parties 
agree  thereto. 

(i)  The  A^^>iti-ator  shall  administer 
oaths  to  all  witnesses  before  they  testify 
at  the  arbitral  hearing. 

(j)  (1)  A  hearing  shall  be  opened  by 
the  recording  of  the  location,  date,  and 
time  of  the  heariag,  the  presence  of  the 
Arbitrator  and  the  parties,  and  counsel 
if  any,  and  by  the  Arbitrator's 
acknowledgment  for  the  record  of  all 
pleadings  and  all  other  documents  that 
have  been  filed  by  the  parries. 

(2)  The  hearing  shall  be  conducted  in 
accordance  with  the  Arbitrator's 
jurisdiction  as  defined  by  §  304.20  of  this 
part. 

(3)  The  Arbitrator  may,  at  any  time, 
require  oral  statements  clarifying  the 
issues  to  be  addressed  at  the  hearing. 

(4)  The  Arbitrator  may  require  the 
parties  to  present  witnesses  for 
questioning  by  the  Arbitrator  and  for 
direct  and  cross-examination  by  the 
parties  on  any  of  the  disputed  issues, 
except  for  any  disputed  issues 
concerning  the  selection  or  adequacy  of 
the  response  action,  which  shall  be 
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governed  by  paragraph  (})(6)  of  this 
section. 

(5)  The  Arbitrator  shall  define  the 
scope  of  oral  testimony.  A  party  may 
present  oral  direct  testimony  only  apon 
a  sbowii^  of  good  cause  why  such 
testimony  could  not  have  been 
submitted  in  written  form,  or  upon 
consent  of  all  of  the  parties. 

(6)  Notwithstanding  §§  304.20(e)(1) 
and  304.20(eM4)  of  this  part,  the 
Arbitrator  may  permit  any  party  to 
supplement  the  documents  which 
formed  the  basis  for  the  selection  of  the 
response  action  (with  additional 
documents,  affidavits,  or  oral 
testimony),  if  any  party  demonstrates 
that  supplementation  is  appropriate 
based  upon  applicable  principles  of 
administrative  law. 

(k)  (1)  Except  as  provided  in 
paragraph  (j)(6)  of  this  section,  exhibits 
and  other  documentary  evidence  not 
included  in  a  party's  pleadings,  not 
exchanged  prior  to  the  pre-hearing 
conference  pursuant  to  §  304.31(a)  of  this 
part,  or  not  exchanged  at  the  prehearing 
conference  pursuant  to  §  304.31(g)(1)  of 
this  part,  may  be  introduced  at  the 
hearing  only  upon  a  showing  of  good 
cause  by  the  moving  party  or  upon 
consent  of  all  of  the  parties. 

(2)  Except  as  provided  in  paragraph 
(j)(6)  of  this  section,  witnesses  not 
identified  in  a  party's  witness  li.st  may 
be  presented  at  the  hearing  only  upon  a 
showing  of  good  cause  by  the  moving 
party  or  upon  consent  of  all  of  the 
parties. 

(3)  The  Arbitrator  shall  be  the  judge  of 
the  relevance  and  materiality  of  the 
evidence  offered  during  the  proceeding 
and  of  the  applicability  of  k-gal 
privileges.  Conformity  to  legal  rules  of 
evidence  shall  not  be  required. 

(4)  The  Arbitrator  may  make  such 
orders  as  may  be  necessary  for  in 
camera  consideration  of  evidence  for 
reasons  of  busmess  cor^fidentiaiily  as 
defined  by  40  CFR  2.201(e)  and  as 
consistent  with  section  lG4(ej(7)  of 
CERCLA,  42  L'.S.C.  9604(e)(7), 

(1)  The  hearing  may  proceed  in  the 
absence  of  any  party  who.  after  due 
notice,  fails  to  appear  or  fails  to  obtain 
an  adjournment.  If  a  party,  after  due 
notice,  fails  to  appear  or  fails  to  obtain 
an  adjournment,  such  party  will  be 
deemed  to  have  waived  the  right  to  be 
present  at  the  hearing. 

(m)  After  all  disputed  issues  have 
been  heard  by  the  Arbitrator,  the 
Arbitrator  may  permit  the  parties  to 
make  dosing  statements,  after  which  the 
Arbitrator  shall  declare  the  hearing 
closed. 

(n)  The  hearing  shall  be  completed 
within  two  weeks,  unless  the  Arbitrator 
extends  the  hearing  fcH"  good  cause. 


(o)  The  Arbrtrator  may  permit  the 
parties  to  submit  proposed  findings  of 
fact,  rulings,  or  orders  within  ten  days 
after  receipt  of  the  hearing  transcript  or 
such  longer  time  upon  a  finding  of  good 
cause. 

(p)  The  parties  may  provide,  by 
written  agreement,  for  the  waiver  of  the 
hearing. 

§304.33    ArtMral  dMMon  and  putKic 


(a)  The  .Arbitrator  shdil  render  a 
proposed  decision  within  forty-five  days 
after  the  heanng  is  closed,  or  within 
forty-five  days  after  the  prehearing 
conference  if  no  hearing  is  held,  unless 
the  parties  have  settled  the  dispute  prior 
to  the  rendering  of  the  proposed 
decision. 

(b)  (1)  The  proposed  decision  shall  !>e 
in  writing  and  shall  be  signed  by  the 
Arbitrator.  It  shall  be  limited  in 
accordance  with  the  Arbitrator's 
jurisdiction  as  defined  by  §  304.20  of  this 
part,  and  shall,  if  such  issues  have  been 
jointly  submitted  by  the  parties  for 
resolution,  contain  the  Arbitrator's 
determination  of: 

(i)  Which  participating  PRPs,  if  any. 
are  liable  pursuant  to  section  \Cf7{a]  of 
CERCLA.  42  V  SC  9607(r.): 

(ii)  The  dollar  amount  of  .'espoase 
costs,  if  any.  to  be  awarded  tu  EP.\:  and 

(iii)  The  allocation  of  responsibility 
for  pdyment  of  EPA  s  award,  if  a.ny, 
among  the  partitipattrg  PRPs. 

(2)  The  proposed  decision  shall  also 
assess  arbitration  fees  and  expeises 
(.see  §  304.41  of  this  part)  m  favor  of  a.ny 
parn-.  or  combination  of  parties,  and.  m 
the  event  any  administraiive  fees  or 
expenses  are  due  the  Association,  in 
favor  of  the  .Association. 

(c)  If  the  parties  settle  their  dispute 
during  the  course  of  the  proceeding,  the 
Arbitrator  may.  upon  the  parties' 
request,  set  forth  in  the  terms  of  the 
agreed  settlement  in  a  proposed 
decision.  Except  as  provided  in 

§  304  20(b)  of  this  part,  a  proposed 
decision  which  embodies  an  agrped 
settlement  shall  be  subject  to  all 
applicable  provisions  of  this  part, 
including,  but  not  limited  to.  paragraph 
(e)  of  this  section  and  §  304.40  of  this 
part. 

(d)  The  parties  shall  accept  as  legal 
delivery  of  the  proposed  decision  the 
placing  in  the  United  States  mail  of  a 
true  copy  of  the  proposed  decision,  sent 
by  certified  mail,  return  receipt 
requested,  addressed  to  each  party's  last 
known  address  or  each  party's 
attorney's  last  known  address,  or  by 
personal  service. 

(e)  (1)  Pursuant  to  section  122(1)  of 
CERCLA,  42  U.S.C.  9622(i).  notice  of  the 
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proposed  decision  shall  be  published 
promptly  by  EPA  in  the  Federal  Register. 
Such  notice  shall  include  the  name  and 
location  of  the  facility  concerned,  the 
names  of  the  parties  to  the  proceeding, 
and  a  brief  summary  of  the  proposed 
decision,  and  shall  provide  persons  who 
are  not  parties  to  the  proceeding  a 
thirty-day  period  in  which  to  file  written 
comments  relating  to  the  proposed 
decision.  Any  filed  comments  shall  be 
made  available  to  the  participating  PRPs 
and  to  the  public.  The  participating  PRPs 
shall  have  ten  days  from  the  close  of  the 
public  comment  period  in  which  to 
submit  to  EPA  in  writing  their  views  on 
the  mtnts  of  any  comments  filed.  EP.A 
shall  consider  any  comments  filed,  and 
shall,  within  thirty  days  after  the  close 
of  the  ten-day  period  during  which  the 
participating  PRPs  may  submit  their 
views  on  any  comments  filed,  provide 
written  notice  to  the  Arbitrator  and  the 
participating  PRPs.  The  written  notice 
shall  be  made  available  to  the  public ' 
and  shall  include: 

(i)  A  summary  of  any  comments  filed; 

|ii)  Responses  to  any  comments  Filed: 

(iii)  A  discussion  of  whether  any 
comments  filed  disclose  to  EPA  facts  or 
considerations  which  indicate  the 
proposed  decision  is  inappropriatt^. 
improper  or  inadequate;  and 

(iv)  EPy\'s  determination  as  to 
v.helher  modification  of  the  proposed 
decision  or  withdrawal  from  the  arbitral 
prucoeding  is  necessarj  based  upon 
such  comments. 

(2)  If  EPA's  written  notice  does  not 
stale  that  modification  or  withdrawal  is 
necessary  based  upon  public  comments, 
then  the  proposed  decision  shall  become 
final  thirty  days  after  the  date  of 
issuance  of  EPA  s  written  notice.  If 
EPA's  written  notice  states  that 
modification  or  withdrawal  is 
necessar>'.  the  parties  shall  have  thirty 
days  from  the  date  of  issuance  of  EPA's 
written  notice  to  modify  the  proposed 
decision  so  that  it  is  no  longer 
inappropriate,  improper  or  inadequate 
and  to  set  forth  the  proposed  decision, 
as  modified,  in  an  agreed  settlement.  If 
an  agreed  settlement  is  reached,  such 
agreed  settlement  shall  be  the  final 
decision.  If  the  parties  do  not  modify  the 
proposed  decision  in  an  agreed 
settlement  within  thirty  days,  the 
proposed  decision  shall  be  null  and  void 
and  of  no  legal  effect.  EPA  shall 
withdraw  from  the  proceeding,  and  the 
Arbitrator  shall  assess  such 
administrative  fees  and  expenses  [see 
§  304.41  of  this  part)  against  the  parties 
as  the  Arbitrator  deems  appropriate. 

(f)  Payment  of  EPAs  award,  if  any, 
and  any  fees  or  expenses  due  pursuant 
to  the  final  decision,  shall  be  made 


within  thirty  days  after  the  date  of  the 
final  decision. 

(g)  The  Arbitrator  shall,  upon  written 
request  of  any  party,  furnish  to  such 
party  certified  facsimiles  of  all  papers  in 
the  Arbitrator's  possession  that  may  be 
required  in  judicial  proceedings  relating 
to  the  arbitration  pursuant  to  §  304.40  of 
this  part. 

Sut>part  0— Other  Provisions 

§  304.40    Effect  and  enforcement  of  final 
decision. 

(a)  Pursuant  to  section  122(h)(4)  of 
CERCLA,  42  U.S.C.  9622(h)(4),  any 
participating  PRP  who  has  resolved  his 
or  her  liability  for  an  EPA  claim  through 
a  final  decision  reached  pursuant  to  the 
procedures  established  by  this  part  shall 
not  be  liable  for  claims  for  contributions 
regarding  matters  addressed  by  the  final 
decision. 

(b)  The  final  decision  shall  be  binding 
and  conclusive  upon  the  parties  as  to 
issues  that  were  jointly  submitted  by  the 
parties  for  resolution  and  addressed  in 
the  decision. 

(c)  (1)  If  any  award  made  in  the  final 
decision  is  not  paid  within  the  time 
required  by  §  304.33(f)  of  this  part,  the 
final  decision  may  be  enforced  as  a 
settlement  under  section  122lh)  of 
CERCLA,  42  U.S.C.  9622(h).  by  the 
Attorney  General  on  behalf  of  EPA  in 
any  appropriate  Federal  district  court 
pursuant  to  section  122(h)(3)  of 
CERCLA,  42  U.S.C.  9622(h)(3).  Pursuant 
to  section  122(h)(3)  of  CERCLA.  the 
terms  of  the  final  decision  shall  not  be 
subject  to  review  in  any  such  action. 

(2)  In  any  such  enforcement  action 
initiated  by  the  United  States,  the  final 
decision  may  be  challenged  by  any 
party  if: 

(i)  It  was  achieved  through  fraud, 
misconduct,  or  partiality  on  the  part  of 
the  Arbitrator 

(ii)  It  was  achieved  through  fraud  or 
misconduct  by  one  of  the  parties 
affecting  the  result; 

(iii)  The  Arbitrator  exceeded  his  or 
her  jurisdiction  under  §  304.20  of  this 
pari  or  failed  to  decide  the  claim  within 
the  bounds  of  his  or  her  authority  under 
this  part;  or 

(iv)  It  violates  public  policy. 

(3)  Except  as  necessary  to  show  such 
fraud,  misconduct,  partiality,  excess  of 
jurisdiction  or  authority,  or  violation  of 
public  policy,  in  any  such  enforcement 
action,  a  party  may  not  raise,  for  the 
purpose  of  overturning  or  otherwise 
challenging  the  final  decision,  issues 
arising  in  the  claim  that  were  not 
submitted  for  resolution  by  arbitration. 

(d)  Except  as  provided  in  paragraph 
(c)  of  this  section,  and  except  as 
necessary  for  a  participating  PRP  to 


defend  against  an  action  seeking 
contribution  for  matters  addressed  by 
the  final  decision,  no  final  decision  shall 
be  admissible  as  evidence  of  any  issue 
of  fact  or  law  in  any  proceeding  brought 
under  any  provision  of  CERCLA  or  any 
other  provision  of  law. 

(e)  Neither  the  initiation  of  an  arbitral 
proceeding  nor  the  rendering  of  a  final 
decision  on  an  EPA  claim  shall  preclude 
or  otherwise  affect  the  ability  of  the 
United  States,  including  EPA,  to: 

(1)  Seek  injunctive  relief  against  any 
participating  PRP  for  further  response 
action  at  the  facility  concerned  pursuant 
to  CERCLA  or  any  other  applicable 
statute,  regulation  or  legal  theory:  or 

(2)  Take  further  response  action  at  the 
facility  concerned  pursuant  to  CERCL.A 
or  any  other  applicable  statute, 
regulation  or  legal  theory;  or 

(3)  Seek  reimbursement  from  any 
participating  PRP  for  any  costs  not  the 
subject  of  the  arbitral  proceeding 
pursuant  to  CERCLA  or  any  other 
applicable  statute,  regulation  or  legal 
theory;  or 

(4)  Seek  any  relief  for  any  violation  of 
criminal  law  from  any  participating  PRP; 
or 

(5)  Seek  damages  for  injury  to, 
destruction  of,  or  loss  of  natural 
resources  from  any  participating  PRP:  (^r 

(6)  Seek  any  relief,  civil  or  criminal, 
from  any  person  not  a  party  to  the 
arbitral  proceeding  under  CERCLA  or 
any  other  applicable  statute,  regulation 
or  legal  theory. 

§  304.41    Administrative  fees,  expenses, 
and  Arbitrator's  fee. 

(a)  The  Association  shall  prescribe  ah 
Administrative  Fee  Schedule  and  a 
Refund  Schedule,  which  shall  be  subject 
to  the  approval  of  EPA.  The  schedule  in 
effect  at  the  time  of  filing  or  the  time  of 
refund  shall  be  applicable. 

(b)  Expenses  of  witnesses  shall  be 
borne  by  the  party  producing  such 
witnesses.  The  expense  of  the 
stenographic  record  and  all  transcripts 
thereof  shall  be  prorated  equally  among 
all  parties  ordering  copies,  unless 
otherwise  agreed  by  the  parties,  or 
unless  the  Arbitrator  assesses  such 
expenses  or  any  part  thereof  against  any 
specified  party  in  the  decision.  The 
expense  of  an  interpreter  shall  be  borne 
by  the  party  requesting  the  interpreter. 

(c)  The  Association  shall  establish  the 
per  diem  fee  for  the  Arbitrator,  subject 
to  the  approval  of  EPA,  prior  to  the 
commencement  of  any  activities  by  the 
Arbitrator.  Arrangements  for 
compensation  of  the  Arbitrator  shall  be 
made  by  the  Association. 

(d)  The  Association  shall  make 
appropriate  arrangements  to  pay  the 
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Arbitrator's  fee  and  the  administrative 
fee,  and  shall  render  an  accounting  to 
the  parties  in  accordance  with  the 
Arbitrator's  award,  within  thirty  days 
after  the  date  of  the  final  decision. 

(e)  In  any  arbitration  conducted  prior 
to  the  selection  of  the  Association  [see 
§  304.21(e)  of  this  part),  all  fees  and 
expenses  of  the  arbitral  proceeding, 
including  the  Arbitrator's  fee.  shall  be 
divided  equally  among  all  parties, 
except  that  expenses  of  witnesses  shall 
be  borne  by  the  party  producing  such 
witnesses,  expenses  of  an  interpreter 
shall  be  borne  by  the  party  requesting 
such  interpreter,  and  the  expense  of  the 
stenographic  record  and  all  transcripts 
thereof  shall  be  prorated  equally  among 
all  parties  ordering  copies. 

§  304.42    Miscellaneous  provisions. 

(a)  Any  party  who  proceeds  with  the 
arbitration  knowing  that  any  provision 


or  requirement  of  this  part  has  not  been 
complied  with,  and  who  fails  to  object 
thereto  either  orally  or  in  writing  in  a 
timely  manner,  shall  be  deemed  to  have 
waived  the  right  to  object. 

(b)  The  original  of  any  joint  request 
for  arbitration,  modificafion  to  any  joint 
request  for  arbitration,  pleading,  letter, 
or  other  document  filed  in  the 
proceeding  (except  for  exhibits  and 
other  documentary  evidence)  shall  be 
signed  by  the  filing  party  or  by  his  or  her 
attorney. 

(c)  All  papers  associated  with  the 
proceeding  that  are  served  by  a  party  to 
an  opposing  party  shall  be  ser\ed  by 
personal  service,  or  by  United  States 
first  class  mail,  or  by  United  States 
certified  mail,  return  receipt  requested, 
addressed  to  the  party's  attorney,  or  if 
the  party  is  not  represented  by  an 
attorney  or  t'lf-  tittomey  carinot  be 


located,  to  the  last  known  address  of  the 
party.  All  papers  associated  with  the 
proceedmg  that  are  ser\ed  by  the 
Arbitrator  or  by  the  Association  shall  be 
ser\ed  by  personal  service  or  by  United 
States  certified  mail,  return  receipt 
requested,  addressed  to  the  party's 
attorney,  or  if  the  party  is  not 
represented  by  an  attorney  or  the 
attorney  cannot  be  located,  to  the  last 
known  address  of  the  party. 

(d)  If  any  provision  of  this  part,  or  the 
application  of  any  provision  of  this  part 
to  any  person  or  circumstance,  is  held 
invalid,  the  application  of  such  provision 
to  other  persons  or  circumstances  and 
the  remainder  of  this  part  shall  not  be 
affected  thereby. 

[FR  Doc.  89-12"92  Filed  5-26-89:  8:45  am] 
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Purpose  of  Program:  To  encourage  the 
provision  of  comprehensive  school 
health  education  for  elementary  and 
secondary  students  through  assistance 
to  State  educational  agencies  (SEAs), 
and  local  educational  agencies  (LEAs), 
institutions  of  higher  education  (IHEs), 
private  schools,  and  other  public  and 
private  agencies,  organizations  and 
institutions. 

Deadline  for  Transmittal  of 
Applications:  July  14, 1969. 

Deadline  for  Intergovernmental 
Review:  September  12. 1989. 

Applications  Available:  June  5, 1989. 

Estimated  Range  of  Awards:  From 

sioaooo  to  $3oaooo. 

Estimated  Number  of  Awards:  15. 

Project  Period:  12  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education.  Hospitals,  and  Nonprofit 
Organizations).  Part  75  (Direct  Grant 
Programs),  Part  77  (Definitioes  that 
Apply  to  Department  of  Eduoatien 
Regulations),  Part  79  (Intergovernmental 
Review  of  clepartment  of  Education 
Programs  and  Activities),  Part  80 
(Ui^orm  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments).  Prnl 
81  (General  Bdncatkm  FtovWons  Act- 
Enforcement).  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(GranU)).  and  Part  98  (Student  RighU  in 
Research.  Experimental  Programs,  and 
Testing). 

Invitational  Priorities:  The  Secretary 
is  particularly  interested  in  projects  to 
identify  and  systematically  assess 
promising  approaches  in  comprehensive 
school  health  education,  by  examining 
practice  in  an  entire  State  or  the  Nation; 
projects  to  demonstrate  and  evaluate 
model  programs  in  a  manner  that  will 
permit  generalization  of  the  results  and 
findings;  and  projects  to  disseminate. 
Statewide  or  nationally,  information  on 
effective  school  health  education 
prrarams. 

"toa  Secretary  is  interested  in 
supporting  projects  that  will: 

•  Demonstrate  promising  approaches 
to  providing  comprehensive  health 


educatkm  services,  especially  ior 
schools  ftat  enroll  large  numbers  of 
disadvantaged  students,  and 
disseminate  information  to  others  vriie 
may  wish  to  replicate  such  appraadtes; 

•  Develop  collaborative  efforts, 
including  consortia  of  SEAs  and  LEAs, 
institutions  of  higher  education,  heeM 
and  medical  professionals  and 
community  and  social  service 
organizations,  to  identify,  assess,  and 
disseminate  information  on  effective 
comprehensive  school  health  educelien 
programs  for  elementary  and  secondary 
students; 

•  Provide  preservice  and  inservice 
training  for  elementary  and  se 
teachers  and  administrators  n< 
to  provide  comprehensive  sdKMri  health 
education  programs;  and 

•  Involve  parents  in  the  plaoniog  and 
implementation  of  comprehensive 
school  health  education  ptupems  for 
elementary  and  secondary  stndaata. 

Under  34  CFR  75.105(c)(1).  hewevei. 
an  application  that  addresses  one  or 
more  of  these  invitational  prioilttaa  does 
not  receive  competitive  or  absohde 
preference  over  other  applicatieiis. 
Therefore,  under  this  competitiaB.  the 
Secretary  will  consider  applicettaae  ior 
activities  other  than  those  described  in 
the  invitational  priorities  that  provide 
comprehensive  school  health  education 
for  elementary  and  secondary  atudents. 

Selectkm  Criteria:  Under  EDGAR.  84 
CFR  75.210(c).  the  Secretary  is 
aothoiized  to  distribute  an  adiMtienal  15 
points  among  die  criteria  to  br^  te 
total  to  a  maximum  of  100  points.  For 
the  purpose  of  iMs  competitioo.  ^ 
Secretary  will  distribute  the  additfond 
points  as  foHows: 

Mm  ef  operation.  (S  75.210(^3))  Five 
(5)  additional  poinU  will  be  indoded  for 
a  possible  total  of  20  points  for  diis 
criterion;  and. 

Evaluation  plan.  (S  75.210(b)m)  Tea 
(10)  additional  points  will  be  iaduded 
for  a  possible  total  of  15  points  for  dris 
criterion. 

Supplementary  Information:  KVUle  die 
Secretary  has  chosen  to  use  the  EDGAR 
selection  criteria  and  invitational 
priorities  for  this  competition.  1m  may 
establish  specific  regulations  and/er 
absolute  priorities  for  futtue  grant 
competitions. 

For  Applications  or  Information 
Contact-  Fund  for  the  Improvement  and 
Reform  of  Schools  and  Teachiaf.  888 
New  Jersey  Avenue  NW..  Room  822, 
Washington.  DC  20208-5524. 

Program  Authority:  2a  VS.C.  3181  «ai 
3155. 


Dated:  May  2S,  1908. 
annw  V.  Muuio. 

Acting  Assistant  Secretary,  Office  of 
Biucational  Research  and  Improvement 
|ni  Doc  88-12960  Filed  5-28-69;  8:45  am] 


|CR)Alto.84.21SA] 

NoOce  Inviting  AppNcatlona  for  New 
Aararda  Under  tiM  8«cr«tary'8  Fund 
far  Innovation  In  Education  (FIE): 
Computar^aaad  Inatructlon  Program 
for  Fleeal  Year  1M9 

Purpose  of  Program:  To  provide 
essietance  to  State  educational  agencies 
(SEAs).  local  educational  agencies 
(LEAs).  institutions  of  higher  education 
(IHEs).  private  schools,  and  other  public 
aad  private  agencies,  organizations  or 
institutions  for  projects  that  strengthen 
and  expand  computer-based  education 
is  public  and  private  elementary  and 
secondary  schools. 

Deadline  For  Transmittal  of 
Applications:  July  14. 1989. 

Deadline  For  Intergovernmental 
Meview:  September  12, 1989. 

Applications  Available:  ]\axe^\9W. 

Estimated  Range  of  Awards:  Sioaooo 
to  $300,003. 

Estimated  Number  of  Awards:  25. 

Project  Period:  12  to  36  Months. 

J^ipticable  Regulations:  Tlie 
Edacvtion  Department  General 
Administrative  Regulations  (EDGAR)  in 
84  CFR  Part  74  (Administratton  of 
Grants  to  Institutions  of  Higher 
Bducation.  Hospitals,  and  Nonprofit 
Organizations).  Part  75  (Direct  Grant 
Praams),  Part  77  Pefinitions  that 
Apply  to  Department  of  Education 
Regulations),  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
ftograms  and  Activities).  Part  80 
(Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments),  Part 
n  (General  Education  Provisions  Act— 
Biforcement),  Part  85  (Govemmentwide  ^ 
Debament  and  Suspension 
(Noofrocurement)  and  Govemmentwide 
Requirenients  for  Drug-Free  Woiicplace 
(Grants)],  and  Part  98  (Student  Ri^ts  in 
Researdi,  Experimental  Programs  and 
Testing). 

Invitational  Priorities:  The  Secretary 
is  particularly  interested  in  projects  to 
identify  and  systematically  assess 
promising  approaches  in  computer- 
besed  instruction  by  examing  practice 
I  entire  State  or  the  Nation; 
I  to  demonstrate  and  evaluate 
lyrograms  in  a  manner  that  «vill 
permit  generalization  of  results  and 


findings;  and  projects  to  disseminate 
Statewide  or  nationally  effective 
instructional  practices. 

The  Secretary  is  interested  in 
supporting  projects  that  will: 

•  Conduct  State,  regional  or  district- 
wide  training  programs  to  familiarize 
teachers  and  administrators  with  state- 
of-the-art  computer  technology  for 
classroom  instracticm; 

•  Demonstrate  new  and  promising 
models  that  effectively  utilize  con^iuters 
in  elementary  and  secondary 
instruction,  especially  for  disadvantaged 
students,  and  assist  others  interested  in 
adapting  or  replicating  such  programs; 

•  Involve  business  and  industry  in 
training  teachers  and  administrators  to 
utilize  and  integrate  technology  in 
classnxnn  instrucdon.  particulaiiy  in 
mathematics  and  science. 

•  Develop  collaborative  efforts, 
including  consortia  of  SEAs  aiod  LEAs. 
IHEs,  businesses  and  community 
organizations,  to  identify  and  assess 
promising  approadies  in  computer- 
based  instruction  and  disseminate  such 
information  by  electronic  netwoik  or 
print  materials. 

Under  34  CFR  75.105(c)(1),  however, 
an  applicaticm  that  addresses  one  or 
more  of  these  invitational  priorities  does 
not  receive  conqietitive  or  absolute 
preference  over  odier  applications. 
Therefore,  under  this  competition,  the 
Secretary  will  consider  applications  for 
activities  odier  than  those  described  in 
the  invitational  priorities  that  strengthen 
and  e^quind  computer-based  education 
in  public  and  private  elementary  and 
secondary  schools. 

Selection  Criteria:  Under  EDGAR.  34 
CFR  75.210(c),  the  Secretary  is 
authorized  to  distribute  an  additional  15 
points  among  the  criteria  to  bring  the 
total  to  a  maximum  of  100  points.  For 
the  purpose  of  this  competition,  the 
Secretary  will  distribute  the  additional 
points  as  follows: 

Plan  of  operation.  (S  75.210(b)(3))  Five 
(5)  additional  points  will  be  included  for 
a  possible  total  of  20  points  for  this 
criterion;  and 

Evaluation  plan.  (5  75.210(b)(6))  Ten 
(10)  additional  points  will  be  included 
for  a  possible  total  of  15  points  for  this 
criterion. 

Supplementary  Information:  While.the 
Secretary  has  chosen  to  use  the  EDGAR 
selection  criteria  and  invitational 
priorities  for  this  competition,  he  may 
establish  specific  regulations  and/or 
absolute  priorities  for  future  grant 
competitions. 

For  Applications  or  Information 
Contact  Fund  for  the  Improvement  and 
Reform  of  Schools  and  Teaching,  U.S. 
Department  of  Education.  555  New 


Jersey  Avenue  NW.,  Room  522. 
Washington.  DC  20208-5524. 

Program  Authority:  20  U.S.C.  3151  and  3154. 

Dated:  May  25, 1989. 
Bruno  V.  Manno. 

Acting  Assistant  Secretary.  Office  of  ' 
Educational  Research  and  IniprovemenU 
(FR  Doa  89-12951  Fded  5-26-89;  6:45  am] 
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Notice  Inviting  AppRcationa  for  New 
Aararda  Under  the  Sacratary'a  Fund 
for  Innovation  In  Education  (RE): 
Innovation  In  Education  Program  for 
Flacal  Year  1989 

Purpose  of  Program:  To  provide 
assistance  to  State  educational  agencies 
(SEAs).  local  educational  agencies 
(I£As).  institutions  of  higher  education 
(IHEs).  private  schools,  and  other  public 
and  private  agencies.  (»ganizations  and 
institutions  for  projects  that  show 
promise  of  identifying  and  disseminating 
innovative  educatioiial  approaches  at 
the  preschool  elementary,  and 
secondary  levels. 

Deadline  for  Triwsmittal  of 
Applications:  July  14. 1989. 

Deadline  for  Intergovernmental 
Review:  September  12, 1988. 

Applications  Available:  June  5, 1989. 

Estimated  Range  of  Awards:  $2004)00- 

$6oaooo. 

Estimated  Number  of  Awards:  16. 

Project  Period:  12  to  36  Months. 

Applicable  Regulations:  Hie 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Hi^er 
Education.  Hospitals,  and  Nonprofit 
Organizations).  Part  75  (Direct  Grant 
Programs),  Part  77  (Definitions  that 
Apply  to  Department  of  Education 
Regulations),  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities),  Part  80 
(Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments),  Part 
81  (General  Education  Provisions  Act — 
Enforcement),  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)),  and  Part  98  (Student  Rights  in 
Researdi,  Experimental  Programs,  and 
Testing). 

Invitational  Priorities:  The  Secretary 
of  Education  has  given  high  priority  to 
supporting  education  reform  at  State 
and  local  levels  across  the  country,  with 
the  goal  of  enabling  every  student  to 
develop  to  his  or  her  full  potential.  The 
Secretary  wants  to  provide  educators. 


policymalcers,  and  the  American  public 
with  sound,  tested  models  for  achieving 
significant  improvements  in  the 
outcomes  of  our  education  system.  The 
Secretary  is  especially  interested  in 
projects  that  further  Uie  President's 
reform  goals:  educational  choice, 
altemative  certification  of  teachers  and 
principals,  merit  incentives,  and 
accountability.  The  Secretary  also 
wants  to  help  generate  useful 
information  about  other  reforms,  such  as 
school-site  management;  content  and 
curricular  reform,  induding  textbook 
improvement;  and  reforms  to  increase 
parent  involvement,  reduce  dropouts, 
provide  high  quality  eariy  intervention/ 
eariy  childhood  education,  improve  the 
achievement  and  college  readiness  of 
disadvantaged  students,  increase  the 
number  and  quality  of  minority  teachers, 
and  encourage  outstanding  individuals 
to  teach  in  inner  dty  schools. 

The  Secretary  is  particidariy 
interested  in  supporting  assessments, 
experiments,  demonstrations,  and 
dissemination  or  replication  of  the 
reforms  died  above,  espedally  across 
an  entire  State  or  the  Nation.  The 
Secretary  is  most  interested  in  the 
following  types  of  activities: 

•  Rigorous,  systematic,  independent 
assessments  of  the  effectiveness  of 
recent  structural  education  reforms, 
such  as  open  enrollment  and  other  forms 
of  parental  choice,  altemative  routes  to 
certifying  teachers,  and  school-site 
management  Applicants  should  specify 
the  reform  they  intend  to  assess, 
indicate  the  sites  they  intend  to 
examine,  or  how  those  sites  will  be 
identified,  and  describe  the  methodology 
they  will  employ  and  the  types  of  data 
they  intend  to  collect. 

•  Experiments  with  refomi  strategies 
or  other  significant  educational 
innovations  to  improve  education 
outcomes.  Projects  should  be  designed 
to  allow  for  generalization  of  the  results 
by  providing  information  about  what 
strategies  are  effective  under  what 
circumstances  or  conditions.  Applicants 
should  specify  the  strategy  to  be  tested 
and  the  expected  outcomes,  indicate  the 
sites  to  be  involved,  and  describe  the 
methods,  such  as  control  groups  and 
pre-post  tests,  to  be  utilized  to  evaluate 
the  results. 

•  Projects  to  demonstrate  promising 
educational  innovations.  Applicants 
should  describe  the  approach  to  be 
demonstrated,  the  basis  for  it  (prior  use 
in  other  settings,  research  findings,  etc.), 
the  outcomes  to  be  pursued,  how  the 
demonstration  will  contribute  to  existing 
knowledge,  and  the  methods  to  be  used 
to  document  and  evaluate  the  results. 
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•  Projects  to  ■yntfaeate  and 
disseminate  infonnatioa  about  effective 
educational  refacms.  Applicants  sbooM 
describe  die  refom  area  to  be 
addressed,  the  procedures  and  criteria 
by  which  effective  progranu  will  be 
identified,  die  potential  significance  of 
the  programs  to  fanpioveaaent  in  other 
schools,  districts,  or  States,  the 
populations  expected  to  bouAt,  and  die 
means  of  dissemination  to  be  employed. 
Under  34  CFR  75.105(c)(1),  however,  an 
application  that  addresses  one  or  more 
of  these  invitational  priorities  will  not 
receive  an  absolute  or  competitive 
preference  over  other  appUcations. 
Therefore,  under  this  competition,  Ibe 
Secretary  will  consider  applications  for 
activities  odier  dian  those  described  in 
the  Invitational  priorities  that  show 


promise  of  identifying  and  disseminating 
innovative  edncational  approaches  at 
the  preschool,  elementary,  or  secondary 
level. 

Selection  Criteria:  Under  EDGAR.  34 
can  75.210(c),  die  Secretary  U 
authoriiad  to  distribute  an  »A^itfrffnal  15 
points  among  the  criteria  to  briag  the 
total  to  a  maximum  of  100  points.  For 
the  purpose  of  this  competition,  the 
Secretary  wiU  distribute  the  additional 
points  as  follows: 

Plan  of  operation.  (8  7S.210(b)(3))  Five 
(5)  additional  points  wiO  be  indvded  for 
a  possible  total  of  20  points  lor  this 
criterion;  and 

Evaluation  plan.  ({  75.210(b)(6))  Ten 
(10)  additional  points  will  be  added  for  a 
possible  total  ctf  15  points  for  thil^ 
criterion.  \ 


Supplementary  Information:  Although 
the  Secretary  has  chosen  to  vse  the 
EDGAR  selection  criteria  and 
invitational  priorities  for  this 
competition,  he  may  establish  speci&c 
regulations  and/or  absolute  priorities 
for  future  grant  competitiens. 

For  Applications  or  Information 
Contact  Fund  for  the  Improvement  and 
Reform  of  Schools  and  Teaching,  U3. 
Department  of  Education,  555  New 
Jersey  Avenue  NW.,  Room  522, 
Washington,  DC  20208-5524. 

Pragrom  Authority:  2D  M&.C  S161. 

Dated  iAmy2&,^atlk 
BninaV. 


Acting  Auigtant  Secretary,  Office 
Educational  Retearch  and  laqm/vement 
[FR  Doc.  89-128S2  Piled  5-2e-«9: 8:45  am) 
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18473 

792. 

18473 

796 18473 

PropoMd  RuIm: 

19 22759 

700 21 961 

701 21223.  21963.  21967 

702 21961 

708 21 968 

13CFR 

115 19544.21526 

120 22877 

PropoMd  RuIm! 

120 18529.  20476 

14CFR 

21 21409.21411 

25 21409.  2141 1 

36 21040 

39 18486.  19872-19877. 

20117-20120.21414- 
21420.21596,21598, 
21932-21936,22583. 
22584. 22878-22880. 
22882.22883 

71 18487.  18488,  19157- 

19159,19352-19354, 

19878.20121.21421- 

21424.21937.22414. 

22884 

75 _ 19160.  20122 

95 20373 

97 19878.  22415 

121 22270.  22872 

''•^ 22872 

19880 

PropoMd  RuIm: 

Ch.  1 19388 

21 18530.18534 

23 18530 

25 18534,  18824,  23164 

36 19498 

39 18536,  19905-19911. 

20142,20144,20397. 
21627.21969,22300, 
22302, 22304, 22306, 
22602,  22603. 22605. 
22606, 22908. 22909. 
22911 

61 21580.  22732.  22735. 

22852 

67 21580 

71 18538.  18667.  18668. 

19195,19196,19389. 
19860,20145,20146, 
21345.21432-21434, 
21526,21629,21971, 
22307,  22445-22448, 
22844,22913,22914 

75 21434 

141 22732.  22735.  22852 

143 22732,  22735 

170 22698 

15CFR 

Ch.  VII 19355 

770 21 937 

771 19883,  21937 

774 1 8489.  21 937 

775 21050 

779 18489.  21937 

799 18489,  20783 

942 2241 7 

1150 19356 

Propoaod  Rutos: 

942 22449 

2006 22310 

16CFR 

0 1 9885 


1 

3 

13 

305 


19885 

.„ 18883 

...19358.  19359 
...21051.21196 


453 •- 1 9359 

803 21425 

PropoMd  Rulos: 

13 18539.  18541,  18544, 

19912,19915,21435 


453 

21972 

703 

21070 

17CFR 

1 

22426 

3 

19556 

5 

22426 

30 _.... 

31 

..21599-21614 
22426 

145 

211 

.19556,19886 
22427 

231 

240 

22427 

20524 

241 

22427 

271. „ 

22427 

Prop09#fl  RulMc 

250 

22314 

18CFR 

154 

.21197,  21199 

157 

21199 

260 „„ 

21199 

271 

284 „. 

19161 

21199 

385 

.21197,21199 

388 «„ 

21199 

19CFR 

4 

. 19560,  20380 

128 

19561 

143 

19561 

178 

19561 

192....- 

21345 

rroposoa  hums: 

101 

19577 

177.._ 

20CFR 

10 

21223 

18834 

225 

21202 

260 

21202 

301 

21202 

416 

617 

.19162,23018 
22276 

PropoMdRulM: 

625 

19316 

636 

19316 

638 

19316 

675 

19316 

676 

19316 

677 

19316 

678 

679 „ 

19316 

19316 

680 „ _ 

19316 

684 

19316 

685 

19316 

688 

19316 

689 

19316 

21CFR 

5 20381,  22278 

1 03 1 8651 

1 33 22740 

1 65 1 8651 

1 76 1 9360 


177 „ 19283,  20381 

178 21052.  21618,  21938 

310 22585 

430 „ 20783 

436 20382.  20783 

442 20783 

455 20382.  22838 

510 22741.22885 

514 20235.22741 

520 19283.  20786.  22278. 

22885 

556 20235 

558 21 939 

FropoMd  RidM: 

109 19486 

509 1 9486 

864 201 47 

872 20962 

860 201 47 

892 20962 

22CFR 

212 22437 

1300 1 8886 

23CFR 

PropoMd  Rulss* 

658 19196 

24CFR 

1 1 1 20094 

200 1 9886 

280 22248 

570 21 1 66.  21 388 

905 20758 

960 20758 

965 22886 

990 1 8889 

PropoMd  RuteK 

25 21978 

203 21 978 

888 20859,  20860.  21812. 

22190 

25CFR 

200 „ 22182 

750 221 82 

26CFR 

1 19165.  19283,  19363, 

20527,20787,21224 

35a. 1S713 

301 19568,  21053,  2.055 

602 19165,  19283,  193t^ 

20527, 20787. 2106'>, 
21203 
ProposMl  RuIm: 

1 19390,  19409,  19732, 

20606,20861,21224, 
21437 

301 19578,21073 

602 20606,  20861,  21073 

27CFR 

Propo—d  Rutw: 

5 21630 

19 21630 

28CFR 

60 „ 201 23 

552 „ 21392 

Piimiiaail  RuIm: 

75 18907 

29CFR 

70 231 42 


1601 20123 

1615 22742 

2200 18490 

2610 20837 

2619 20838 

2676 20839 

PropoMd  RuIm: 

1910 18798,  20672,  23042 

1926 20672 

30CFR 

845 1 9342 

931 20567 

Proposed  RulvK 

44 19492 

250 20607 

104 23156 

761 19732 

785 1 9732 

816 19732 

817 19732 

904 22452 

906 20862 

913 21630 

917 20148,  22782 

918 19923 

925 19923 

928 21 228 

948 22783 

31CFR 

103 20398.21213 

210 -. 20568 

316 19486,  20476 

342 19486,  20476 

351 19486,  20476 

Proposed  Rules: 

240 21527 


32CFR 

169 21726 

199 20385 

369 1 9372 

51 8 1 8653 

536 21343 

706 18651,  18652 

Proposed  RuICK 

98a. 18547 

169 21631 

169a. 21631 

33CFR 

3 19166 

100 18653.  18654,  19166, 

19167,20571,21940 
22437 

140 21566 

143 21566 

146 ;...21566 

151 22546 

165 19168,  20571-20573, 

21940,22753 

Proposed  Rules: 

100 18668,  18670,  19405. 

1         20607,21074,21980, 
'  21982 

117 20149,22785 

166 20235 

167 20235 

326 20608 

34CFR 

75 21752 

76 21752 

77 21752 

78 21752 


81 19512,  21622,  21726 

200 21752 

204 21752 

205 20052 

212 22278 

250 20480 

251 19334 

252 20480 

253 20480 

254 20480 

255 20480 

256 20480 

257 20480 

258 20480 

263 21576 

280 19506,  21 164 

548 18488 

757 18840 

758 18840 

Proposed  Rules: 

755 22552 

36CFR 

13 18491 

251 22588 

Proposed  Rules: 

9 19411 

37CFR 

202 21059 

Proposed  Rules: 

1 18671,  18907,  19286, 

20670 

2 18907,  19286,  20670 

301 21451 

309 21451 

aecFR 

1 7 20840.  22754 

21 21214 

Proposed  Rules: 

1 21229 

8 18550 

21 21230 

36 20398 

39CFR 

232 20526 

Proposed  Rules: 

265 21235 

3001 19924.22317 

40CFR 

22 21174 

52 18494,  19169-19173. 

19372,20389,20574, 

20577,20845,21059, 

22754, 22888, 22890, 

22892, 22893 

60 18495,  18496.  21344 

61 18498 

62 22895 

81 18498,  21059,  21216. 

21904,22054 

122 18716 

123 18716 

124 18716 

135 20770 

144 21427 

180 20124.  20125,  21220. 

21427,22438,22896 

261 18503.  18505,  19888, 

20580,21941 

268 18836 

271 19184,  20847,  20849, 

21953,22278.22439 


272 20851 

302 22524 

304 231 74 

355 22543 

501 „ 18716 

700 21248 

750 21 622 

761 22594 

796 21063 

798 21063 

Proposed  Rules: 

52 18551,  18911,20150, 

20153,20613,20863. 

20865,22453.22915, 
22919 

60 22920 

81 „ 18551 

86 22652 

141 „ 22062 

142 22062 

143 „ „  22062 

160 18912,  22054 

180 21238 

261 23018 

300 _...  19526,  22455 

37Z —  20866 

421 22838 

790. — 21 237 

799 21240 

41CFR 

Ch.  101 „...„ a)a54 

101-7 20355 

101-50 18506 

105-68 „ 18506 

Subtitle  F 20355-20360 

Ch.  301 _ _  20262 

Ch.  302 _...  20262 

Ch.  303 _...  20262 

Ch.  304 .„ 20262 

42CFR 

400 21065 

433 21065 

Proposed  Rules: 

412 19636 

43CFR 

Proposed  Rules: 

17 18554 

3160 _ 21075 

8365 21623 

8370 22786 

44CFR 

59 21888 

60 21888 

64 20126,22440 

65 22897 

67 21954 

206 22162,  22173 

Proposed  Rules: 

59 21889 

60 21889 

67 20157.  20615.  21983 

4SCFR 

.1351 20653 

Proposed  Rules: 

232 22457 

233 19197 

234 22457 

235 22457 

301 22325 

302 22325 

303 .22325 

304 22325 


306 22325 

1633 22787 

46CFR 

10 21246 

15 21246 

50 .; 19570 

71 1 9570 

91 „ 1 9570 

98 19570 

1 07 1 9570 

1 10 19570 

1 53 1 957C 

154 19670 

1 70 19570 

189 19670 

580 20127 

Propoesd  Rules: 

69 20670 

1 25 200C6 

1 26 20006 

1 27 20006 

1 28 20006 

1 29 — _ 20006 

130 20006 

1 31 „ 20006 

1 32....._ 20006 

133 „ 20006 

1 34 20006 

1 35 20006 

136 _ 20006 

170 _ 20006,  22608 

1 71 22608 

1 73 22608 

174 20006 

1 75 _ 22608 

1 76 22608 

1 77 22608 

1 78 22608 

1 79 22608 

1 80 22608 

181 22608 

182 „ 22608 

183 ...22608 

1 84 22608 

185. 22608 

201 20402 

203 20402 


47CFR 

1 

22 

32... 

61 

65 


19373.  19374.  19836 

20962 

22756 

19836 

1986 


68 21249 

69 18654 

73 18506.  18507.  18889, 

18890. 19374. 1957Z 
20855.  21221.  2122Z 
22280,22281.22595 

76 20855 

94 19575 

95 „ 20478 

97 19375 

Propoeed  Rules: 

Ch.  1 19413 

2 - 20869 

15 19925 

25._ 20869 

61 „ 19846 

65 _ 19846 

69 _ 19846.  20873 

73 19415,  19416.  19578. 

20874.21088.21260- 

21262,22235,22336, 

-  ■  22791 
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76 20875 

80 20869 

87 20669 

90 2061 5 

48CFR 

1 18812.  20488,  22282 

3 20488.  21066,  22282 

4 — 20488.  22282 

5 19812 

9 19612. 20488.  22282 

15 -.20488.  22282 

25 19612 

31 18507 

32. 19812 

33 , 19612 

36. 19612 

37 20488.  21066.  22282 

43 20488.  22282 

44 „ 1 9ei  2 

52. 19732. 19612.  20488. 

21066.21067.22282 

201 21067.22282 

203 21067.  22282 

204 20589 

207 20589 

206 20589. 21067. 22282 

21 1 20589 

21 5 20589 

217 _..  20589 

21 9 20589 

225. „..  22282 

227 20589 

232. 20589 

235 _ 20589 

24^ 20589 

245 20589 

247 22283 

252 20589,  22282 

253 20589 

733 _ 20596 

1 822 21 222 

1 825 „ 1 9576 

1852 21222 

PTopoMa  niMK 

13 19339 

31 18634 

52 18558.  18631 

217 22337 

219 22337 

232 22337 

244 22337 

252 „ 22337 

552 18912 

49CFR 

107 22898 

1 73 18820,  20856 

178 18820 

219 22283 

383 22285 

531 22899 

571 18890.  20066.  20082, 

21624,22904 

580 18507-18516 

1 004 „ 21 955 

1115 ...19894 

PropoMdRulM: 

383 20875 

531 21985 

544 22921 

564 20084.21727 

571...18912.  20064,  21263, 
21727 


665 2271 8 

1003 20679 

1160 20679 

1162 20879 

1 1 68..._ 20879 

SOCFR 

16 22286 

17 20596,  22905 

204 22758 

216 18519.  21910 

222. 22906 

229 21 91 0 

301 19895 

61 1 „.  1 8903,  21 91 0 

661 19185, 19796, 19904, 

20603 

663 18658,  18903,  20603 

672 18519, 18526, 19375 

675 18519 

rPopoMd  Rutoss 

14 19416 

17 19416,  20616,  20619, 

21632,21635 

32. 20623 

33 20623 

611 19510,  18683,  19199, 

21343 

650. 21640 

675 19199,  21343 

LIST  OF  PUBLIC  LAWS 

NotK  No  public  bWs  which 

have  become  law  were 

received  by  the  Office  of  the 

Federal  Register  for  mdMion 

in  today's  List  of  PubHc 

Laws. 
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CFR  CHECKUST 


This  cheddist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weeidy.  H  is  arranged  in  the  order  of  CFR  titles,  prices,  and 
revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office.  ^ 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 

the  daily  Federal  Register  as  they  become  avaUable. 

A  checklist  of  current  CFR  vohjmes  comprising  a  complete  CFR  set. 

also  appears  in  the  latest  issue  of  the  LSA  (Ust  of  CFR  Sections 

Affected),  whk*  is  revised  monthly. 

The  annual  rate  for  subscriptkxi  to  ail  revised  volumes  is  $620.00 

domestic.  $155.00  additk>nal  for  foreign  maiUng. 

Order  from  Superintendent  of  Documents,  Government  Printing  Office, 

Washington,  DC  20402.  Charge  orders  (VISA.  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

783-3238  from  8«)  a.m.  to  4:00  p.m.  eastern  time,  Monday— Friday 

(except  hdkiays). 

TNto 
1.2(2lits«v«i) 

3  (1988  CompaoHon  and  Pom  100  and  101) 

4 


5PartK 

1-699 

700-1199 ... 

120a4nd.6(6Rss«v«0. 


7 

0-26.. 
27-45 
46-51 
52 


53-209 

210-299.._ 

300-399 

40a-699...„ 
70O-899.™. 

900-999 

1000-1059. 
1060-1119. 
1120-1199.. 
1200-1499.. 
1500-1899., 
1900-1939. 
1940-1949.. 
1950-1999.. 
200O-M..... 
8 

OPartK 

1-199 

200-&id. 


10  Parts: 

0-50 

51-199 

200-399.... 
400-499.... 

500-End 

11 

12  Parts: 

1-199 

200-219.... 
220-299.... 
300-499.... 
500-599.... 

600-M 

13 


$10.00 
21.00 
14.00 

.  14.00 
.  15.00 
.   11.00 

.  15.00 
.  11.00 
.  16.00 
.  23.00 
.  18.00 
,  22.00 

11.00 
.   17.00 

22.00 
,  26.00 
.  15.00 
.  12.00 
.   11.00 

17.00 
9.50 

11.00 

21.00 

18.00 
6.50 

11.00 

19.00 
17.00 

18.00 
14.00 
13.00 
13.00 
24.00 
10.00 

11.00 
10.00 
14.00 
13.00 
18.00 
12.00 
20.00 


14  Parts: 

1-59 21.00 

60-139 19.00 


Jan.  1, 1988 

>  Jan.  1. 1989 

Jan.  1, 1988 

Jan.  1, 1988 
JoR.  1. 1988 
Jan.  1. 1988 

Jan.  1. 1988 
Mm.  1, 1988 
Jan.  1. 1988 
*Jan.  1.1988 
Jan.  1, 1988 
Jan.  1. 1988 
Jan.  1. 1988 
Jan.  1. 1988 
Jon.  1, 1988 
Jan.  1. 1988 
Jan.  1. 1988 
Jan.  1, 1988 
Jan.  1, 1988 
Jan.  1, 1988 
Jan.  1, 1988 
Jan.  1, 1988 
Jon.  1, 1988 
Jan.  1, 1988 
Jon.  1. 1988 
Jan.  1, 1988 

Jan.  1, 1988 
Jan.  1, 1988 

Jon.  1, 1988 
Jan.  1.  1988 

»  Jan.  1,  1987 
Jan.  1, 1988 
Jan.  1. 1988 

*Jan.  1, 


Jan.  1, 1988 
Jon.  1, 1988 
Jon.  1, 1988 
Jan.  1,  1988 
Jan.  1,  1988 
Jan.  1,  1988 
Jon.  1,  1988 


Jan.  1,  1988 
Jan.  1.  1988 


9.50 
20.00 


TM* 

140-199... 
200-1199. 
1200-fad 1 2  00 

15  Parts: 

0-299 ,0  00 

300-399 20  00 

400-6KI 14  00 

18  Parts: 

0-149 12  00 

150-999 ,3  00 

1000-End ,9  00 

17PartK 

1-199 „ 14.00 

200-239 14.00 

240-End j,  oo 

181 


1-1« 15.00 

150-279 

280-399 

400-M 

19PartK 

1-199 

200-fad 


12.00 

13.00 

9.00 

~ 27.00 

5.50 

20  Parts: 

1-399 „... 12.00 

<00-499 23.00 

500-bid„.. „ 25.00 

21  Parts: 

1-99 

100-169 

170-199 

200-299 

300-499 

500-599 „ 

600-799 


800-1299.. 
1300-End... 

22P«ts: 

1-299 

300-End...~ 
23 

24  Parts: 

0-199 


.  12.00 
.  14.00 
.  16.00 
.  5.00 
.  26.00 
.  20.00 
.  7.50 
16.00 
6.00 

20.00 
13.00 
16.00 

15.00 
26.00 
9.50 
19.00 
15.00 
24.00 

.  13.00 

.  23.00 

.  17.00 

.  14.00 

24.00 

1S.00 

17.00 

28.00 

16.00 

21.00 

1900 

14.00 

40-49 „ 13.00 

50-299 15.00 

300-499 ,5.00 

500-599 8  00 

600-M 6  00 

27  Parts: 

1-199 23.00 

200-&d 13.00 

28  25.00 


200-499... 
50O-699... 
700-1699.. 

1700-ind 

25 

28  Parts: 

§§1.0-1-1.60 

§§  1.61-1.169 

§§  1.170-1.300 

§§  1.301-1.400 

§§  1.401-1.500 

SS  1.501-1.640 

§§  1.641-1.850 

SS  1.851-1.1000.... 
§§  1.1001-1.1400.. 

SS  1.1401-Cnd 

2-29 

30-39 


Revision  Data 

Jdi.  1,  1988 
Jon.  1,  1988 
Jon.  1,  1988 

Jon.  1,  1988 
Jan.  1,  1988 
Jon  1,  1988 

Jan.  1.  1989 
Jon.  1.  1988 
Jan.  1.  1988 

Apr.  1.  1988 
Apr.  1,  1988 
Apr  1,  1988 

Apr.  1,  1988 
Apr.  1.  1988 
Apr.  1,  1988 
Apr.  1,  1988 


Apr.  1. 
Apr  1, 


1988 
1988 


Apr.  1,  1988 
Apr.  1.  1988 
Apr.  1,  1988 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 


1.1988 
1.  1988 
1.1988 
1.  1988 


1968 
1988 
1988 
1988 
1988 


Apr.  1.  1988 
Apr.  1.  1988 
Apr.  1.  1988 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 


1.1988 
1.1988 
1.  1988 
1.  1988 
1.1988 
1.  1988 


Apr.  1.  1988 
Apr.  1.  1988 


Apr 
Apr 
Apr 

Apr. 


Apr.  1. 


1988 
1988 
1988 
1988 
1988 


Apr  1.  1988 
Apr  1.  1988 
Apr  1.  1988 
Apr.  1,  1988 
1.  1988 
1988 


Apr 
Apr  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr  1 


1988 
1988 
1980 
1988 


Apr.  1.  1988 
Apr.  1.  1988 
My}.  1988 
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MPwtK 

0-99 

WO-499.... 
50O-«99.... 
90O-1899„ 
1900-1910. 
1911-192$. 
1926 


17.00 

6.50 

24.00 

11.00 

29.00 

8.50 

10.00 

1927-Cnd 24.00 

MPwt*: 

0-199 20.00 

20a-*99 12.00 

700-6»d 18.00 

SIPartK 

0-199 13.00 

200-lnd 17.00 

32  Parts: 

1-39,  Vol.  1 15.00 

1-39,  Vol.  I „ 19.00 

1-39,  Vol.  M 18.00 

1-189 _ 21.00 

190-399 27.00 

400-629 21.00 

630-699 „.. 13.00 

700-799 15.00 

800-6id _ 16.00 


saPwtK 

1-199 _ 27.00 

200-fed „...    19.00 

34  Parte: 

1-299 „. 

300-399 „ 

400  tad „^ 

as 

38  PartK 

1-199 

200-Iiid _... 

37 


30  Parte: 

0-17 

18-lnd 


22.00 

12.00 

..... .. . 26.00 

f JO 

12.00 

.. — 20.00 

13.00 

..- 21.00 

„ 19.00 

13.00 

_ 23.00 

- 27.00 

..._-_ „ 28.00 

12.00 

25.00 

25.00 

150-189 24.00 

19a-299....„ 24.00 

300-399 — 8.50 

400-424.™ 21.00 

425-699 _ 21.00 

TOO-tnd 31.00 


401 
1-51..-..., 

52 ._ 

53-60 

61-80 

81-99 

100-149.. 


41  Chapter*: 

1,  1-1  M  1-10 - 13.00 


13.00 

14.00 
6.00 
4.50 

13.00 
9.50 

13.00 


1, 1-11  toAppwidbc,  2(2llMtrv«d). 

3-6 

7 „ 

8.. „ 

9..._ „ 

10-17 

18,  Vol.  I,  Ports  l-5-...„ 

18.  Vol.  I.  Pom  6-19 13.00 

18.  VoL  ■.  Port*  20-52 13.00 
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Superintendent  of  Documents,  U.S.  Government  Printing  OfHco. 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
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published  by  act  of  Congress  and  other  Federal  agency 
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Government  Printing  Office.  Washington,  DC  20402.  or  charge  to 
your  GPO  Deposit  Account  or  VISA  or  Mastercard. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 
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Subscriptions: 
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rOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of 
Federal  RegulaUons. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  lioura)  to  present: 

1.  Tlie  regulatory  process,  witli  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  l>etween  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON.  DC 

WHEN:    lune  15;  at  9:00  a.m. 
WHERE:    Office  of  the  Federal  Register. 
First  Floor  Conference  Room. 
1100  L  Street.  NW.,  Washington.  DC 
RESERVATIONS:  202-523-5240 


Regulation  Identifier  Numbers  (RINs) 

Agencies  have  begun  including  a  Regulation  Identifier 
Number  in  the  headings  of  their  Federal  Register 
documents.  RINs  also  appear  in  entries  listed  in  the 
Unified  Agenda  of  Federal  Regulations,  which  is 
published  in  the  Federal  Register  in  April  and  October  of 
each  year.  Assigning  RINs  makes  it  easier  for  the  public 
and  agency  managers  to  track  the  entries  at  the  various 
stages  of  their  development. 


Administrative  Committee  of  the  Fedei^l  Register 

See  Federal  Register,  Administrative  Committee 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service;  Forest 
Service 

Animai  and  Plant  Health  Inspection  Service 

RULES 

Organization,  functions  and  authority  delegations;  revision. 

23193 
PROPOSED  RULES 
Exportation  and  importation  of  animals  and  animal 

products: 
Ports  of  embarkation  and  export  inspection  facilities — 

Chicago.  IL;  correction.  23218 

Antitrust  Division 

NOTICES 

National  cooperative  research  notincations: 
Lehn  &  Fink  Products  Group,  23301  - 

Army  Department 

NOTICES 

Meetings: 
Science  Board,  23248 
(2  documents) 

Coast  Guard 

PROPOSED  RULES 

Regattas  and  marine  parades: 
Independence  Day  Celebration,  23227 

Commerce  Department 

See  also  Export  Administration  Bureau;  International  Trade 
Administration;  National  Institute  of  Standards  and 
Technology;  National  Oceanic  and  Atmospheric 
Administration;  National  Technical  Information 
Service;  Patent  and  Trademark  Office 

NOTICES 

Agency  information  collection  activities  under  0Mb  review, 
23240 
(3  documents) 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Dominican  Republic  23246 
Export  visa  requirements;  certiHcation,  waivers,  etc.: 

Hungary,  23247 

Peru.  23247 

Commodity  Futures  Trading  Commission 

RULES 

Conflict  of  interests,  23207 

NOTICES 

Meetings;  Sunshine  Act,  23341 

Defense  Department 

See  also  Army  Department;  Navy  Department 
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RULES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
Custodial  care 
Correction.  23209 

Education  Department 

NOTICES 

Grantback  arrangements;  award  of  funds: 

Virginia.  23248 
Meetings: 

Vocational  Education  National  Council.  23250 

Employment  and  Training  Administration 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Job  Training  Partnership  Act — 
Cincinnati  Public  Schools.  23303 
International  Center  for  the  Disabled.  23303 

Energy  Department 

See  also  Energy  Research  Office;  Federal  Energy  Regulatory 
Commission;  Hearings  and  Appeals  Office,  Energy 
Department 
NOTICES 

Grant  and  cooperative  agreement  awards: 
Midwest  Research  Institute,  23250 
Rougeot  Oil  &  Gas  Corp.,  23250 
Powerplant  and  industrial  fuel  use:  new  electric  powerplant 
coal  capability  compliance  ceriifications: 
Power  City  Partners.  LP,  23258 

Energy  Research  Office 

PROPOSED  RULES 

Special  research  grants  program,  23219 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Special  research  program — 
Atmospheric  composition  and  climate  changes: 
quantitative  linkages,  23251 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Avermectin  Bl,  etc.,  23209 
Triflumizole,  etc..  23211 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update.  23212 
PROPOSED  RULES 

Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 
Minnesota,  23228 
Toxic  substances: 
Significant  new  uses — 
1,3-Benzenediamine.  4-(l.l-dimethylethyl)-ar-methyl. 
23228 
NOTICES 

Pesticides;  emergency  exemptions,  etc.: 
Fenpropathrin  (Danifol).  23264 
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Toxic  and  hazardous  substances  control: 
Asbestos-containing  materials  in  schools — 
EPA-approvpd  courses  and  tests  and  accredited 
Id  bora  lories.  23392 
Confidential  business  information  and  data  transfer  to 
contractors.  23265 

Executivo  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Export  Administration  Bureau 

NOTICES 

Export  privileges,  actions  affecting: 
Westphal,  Klaus,  23241 

Federal  Communications  Commission 

RUL£S 

Common  carrier  services: 
Access  chan;es — 
National  Exchange  Carrier  Association.  Inc.  (NECAJ; 
board  of  directors,  23212 
Radio  services,  special: 
Aviation  services — 
Grand  Canyon  National  Park,  AZ;  air-to-air 
communications,  23213 

Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  certiflcate  Tilings: 

Texas  Gas  Transmission  Co.  et  al.,  23252 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co.,  23257 

Colorado  Interstate  Gas  Co.,  23257 

Florida  Gas  Transmission  Co..  23255 

Inter-City  Minnesota  Pipelines  Ltd.,  Inc.,  23256 
(2  documents) 

Iowa  Southern  Utilities  Co.,  23254 

Kansas  Power  &  Light  Co.,  23255 

Northern  Natural  Gas  Co.,  23257 

Questar  Pipeline  Co.,  23256 

Southern  Cdlifomia  Edison  Co.,  23255 

Southern  Natural  Gas  Co.,  23257 

Tampa  Electric  Co.,  23255 

Transcontinental  Gas  Pipe  Line  Corp.  et  al.,  23258 

Federal  Register,  Administrative  Committee 

RULES 

Publication  procedures;  updates  and  changes 
Correction,  23343 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
First  Stale  Bancorp  et  al.,  23266 
PNC  Financial  Corp.  et  al.,  23266 
RHNB  Corp.,  23267 
SouthTrust  Corp..  23267 

Federal  Trade  Commission 

RULES 

Textile  Fiber  Products  Identification  Act: 
Generic  names;  establishment  requests,  23205 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Marine  mammals: 
Northern  sea  otters;  native  exemptions,  23233 


Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Salinomycin,  roxarsone,  and  lincomycin,  23208 

NOTICES 

Food  additive  petitions: 
Ciba-Geigy  Corp.,  23268 

Meetings: 
Advisory  committees,  panels,  etc.,  23268 

Forest  Service 

NOTICES 

Shoshone  National  Forest,  WY;  exemption  of  fire  recovery 
projects  &om  appeal,  23239 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  23258 

Decisions  and  orders,  23260 

Special  refund  procedures;  implementation,  23264 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 
23268 

Interior  Department  ^ 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Minerals  Management  Service;  National  Park  Service; 
Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Estate  and  gift  taxes: 

Deferred  taxes,  special  liens;  correction,  23209 
NOTICES 
Income  taxes: 

Electronic  filing  program  (1990);  Forms  1040, 1040A,  and 
1040EZ  returns.  23339 

international  Trade  Administration 

PROPOSED  RULES 

Countervailing  duties;  amendments,  23366  " 

international  Trade  Commission 

NOTICES 

Harmonized  Tariff  Schedule;  production  sharing.  23292 

Import  investigations; 
Animal  fat  and  vegetable  oil  products,  23297 
Cellular  radiotelephones  and  subassemblies  and 

component  parts.  23292 
Drafting  machines  and  parts  from  Japan,  23293 
Low  friction  drawer  supports,  components,  and  products, 

23294 
Martial  arts  uniforms  from  Taiwan,  23295 
Steel  wheels  from  Brazil,  23298 
Straight  knife  cloth  cutting  machines.  23296 
12-volt  motorcycle  batteries  from  Korea.  23296 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  371 
[Docket  No.  88-402] 

Organization,  Functions,  and 
Delegations  of  Authority 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  This  document  revises  the 
statement  of  oi^nization,  functions  and 
delegations  of  authority  of  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  to  reflect  changes  in  the 
internal  APHIS  organization.  It  is 
anticipated  that  this  reorganization  will 
stimulate  interdependence  and 
cooperation  throughout  the  agency, 
enhance  the  ability  of  the  Aci^inistrator 
to  manage  the  agency,  and  provide 
improved  support  to  the  field 
organization  through  better  planning, 
clearer  direction,  timely  action,  and 
better  use  of  resources. 
EFFECTIVE  DATE:  May  31. 1989. 
FOB  FURTHER  INFORMATION  CONTACT: 

John  E.  Schneider,  Human  Resources 
Division,  APHIS,  USDA,  Room  213, 
Federal  Building,  6505  Belcrest  Road. 
Hyaltsville.  MD  20782,  (301)  436-6658. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  statement  of  organization, 
functions  and  delegations  of  authority  of 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS)  is  being  revised  to 
reflect  changes  made  in  the  internal 
APHIS  organization.  This  reorganization 
creates  a  headquarters  organization 
based  on  function,  rather  than  program 
discipline. 

The  statement  of  organization, 
functions,  and  delegations  of  authority 


was  approved  by  APHIS  and  USDA 
management  after  a  lengthy  and 
complete  review  of  all  APHIS  activities 
and  consultation  with  affected 
individuals  and  groups,  both  within  and 
outside  the  organization.  It  represents 
the  best  balance  of  needed  changes 
within  the  headquarters  operation  with 
proven  methods  of  accomplishment 
within  the  agency. 

The  major  changes  and  reasons  for 
them  are: 

(1)  Redeflne  the  Roles  of  the  Animal 
Damage  Control  (ADC),  Plant  Protection 
and  Quarantine  (PPQ).  and  Veterinary 
Services  (V)  Units 

As  a  result  of  the  reorganization, 
these  units  are  now  responsible 
principally  for  field  delivery  of  domestic 
agricultural  protection  programs. 
Reporting  lines  have  been  streamlined, 
since  all  Regional  Directors  are  now 
reporting  directly  to  their  Deputy 
Administrator.  With  separate  APHIS 
units  for  support  in  planning,  program 
design,  recruitment,  training,  and  certain 
other  functions,  the  domestic 
agricultural  protection  programs  now 
have  a  greater  base  of  technical  support. 

(2)  Establish  a  Policy  and  Program 
Development  Unit 

This  unit  will  establish  and  manage  or 
coordinate  agency-wide  planning,  policy 
development,  program  design,  and 
evaluation  systems  that  until  the 
reorganization  have  been  fragmented  or 
nonexistent.  It  will  enable  APHIS  to 
place  greater  emphasis  on  planning, 
especially  strategic  planning,  long-range 
planning,  and  emergency  program 
planning,  and  should  provide  for  orderly 
identification,  analysis,  and  resolution 
of  policy  issues.  Since  regulations 
development  is  an  expression  of  policy, 
that  function  is  also  included  in  this 
unit. 

(3)  Establish  a  Biotechnology.  Biologies, 
and  Environmental  Protection  Unit 

Creation  of  this  unit  demonstrates 
recognition  of  the  evolving  importance 
of  and  need  for  visibihty  for  activities 
related  to  regulation  of  the  products  of 
biotechnology.  The  unit  brings  together 
current  staff  who  coordinate  regulatory 
activities  and  those  who  conduct 
operational  activities,  such  as  issuing 
permits  for  movement  and  release  of 
organisms  and  licensing  of  veterinary 
biologies.  Consolidating  preparation  of 
environmental  documents  in  this  unit 


provides  for  greater  consistency  and 
efficiency  in  preparation  of  these 
documents. 

(1)  Establish  a  Regulatory  Enforcement 
and  Animal  Care  Unit 

The  reorganization  consolidates  these 
activities  into  one  line  organization.  This 
provides  for  greater  consistency  and 
efficiency  in  violation  case  processing, 
underscores  the  agency's  commitment  to 
animal  welfare  and  horse  protection, 
facilitates  development  of  specialized 
expertise  in  animal  care,  and  provides 
for  more  direct  involvement  of  the 
Administrator  in  the  management  of 
both  regulatory  enforcement  and  animal 
care  activities. 

(5)  Establish  an  International  Services 
Unit 

This  unit  brings  together  the 
international  program  activities  now 
located  throughout  the  agency.  It  will 
place  greater  emphasis  on  management 
of  highly  complex  and  sensitive 
international  activities  and  provide  for 
greater  consistency  in  management  and 
delivery  of  these  programs  and  an 
increased  opportunity  for  cross- 
utilization  of  resources. 

(6)  Establish  a  Science  and  Technology 
Unit 

The  reorganization  consolidates  info 
one  unit  agency  activities  involving 
laboratory  support,  methods 
development,  and  research.  The  unit 
brings  together  the  National  Veterinary 
Services  Laboratories  from  VS,  the 
Denver  Wildlife  Research  Center  from 
ADC,  the  National  Monitoring  and 
Residue  Analysis  Laboratory  and  the 
Methods  Development  Centers  from 
PPQ.  This  consolidation  allows  more 
sharing  of  laboratory  resources, 
improves  the  agency's  ability  to  recruit 
and  retain  top  scientific  talent,  and 
helps  APHIS  move  toward  its  goal  of 
establishing  the  laboratories  as  centers 
of  excellence. 

(7)  Redesignate  the  Administrative 
Management  Unit  as  the  Management 
and  Budget  Unit 

This  redesignation  makes  the  title  of 
the  unit  consistent  with  the  title  of  the 
Deputy  Administrator  responsible  for 
the  unit  and  better  reflects  the  actual 
functions  of  this  organization.  Other 
changes  within  this  unit  include 
elevating  Equal  Employment 
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Opportunity  (EEO)  and  Civil  Rights 
activities,  including  EEO  counseling,  by 
moving  them  from  the  Human  Resources 
Division  and  establishing  them  as 
separate  units  reporting  directly  to  the 
Deputy  Administrator  for  Management 
and  Budget,  This  organizational 
placement  is  consistent  with  that  of 
other  agencies  in  the  Department  and 
underscores  the  agency's  commitment  to 
EEO  action. 

(8)  Establish  a  Recruitment  and 
Development  Unit 

This  unit  consolidates  all  agency 
technical  and  administrative  training 
into  one  unit,  providing  greater 
consistency  and  efficiency  in  training 
design  and  delivery.  It  strengthens  the 
agency's  scientific  and  technical  base  by 
placing  greater  emphasis  on  recruiting, 
training,  and  continuing  career 
development  activities. 

It  is  anticipated  that  these  changes 
will  stimulate  interdependence  and 
cooperation  throughout  the  agency. 
enhance  the  ability  of  the  Administrator 
to  manage  the  agency,  and  provide 
improved  support  to  the  field 
organization  through  better  planning, 
clearer  direction,  timely  action,  and 
better  use  of  resources. 

Executive  Order  12291  and  the  Regulator 
Flexibility  Act 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  to  comment 
are  not  required,  and  this  rule  may  be 
made  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management,  it  is  exempt  from 
the  provisions  of  Executive  Order  12291. 
Finally,  this  action  is  not  a  rule  as 
defined  by  Pub.  L  96-354,  the 
Regulatory  Flexibility  Act.  and  thus  is 
exempt  from  the  provisions  of  that  Act. 

Paperworlc  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.025  and  is  subject  to  Executive 
Order  12372.  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFH  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  7  CFR  Part  371 

Organization  and  functions 
(Government  agencies). 


Accordingly,  7  CFR  Part  371  is  revised 
as  follows: 

PART  371-^RQANIZATlON. 
FUNCTIONS,  AND  DELEGATIONS  OF 
AUTHORITY 

371.1  General  statement. 

371.2  The  Office  of  the  Administrator. 

371.3  Plant  protection  and  quarantine. 

371.4  Veterinary  services. 

371.5  Management  and  budget. 

371.6  Animal  damage  control. 

371.7  Regulatory  enforcement  and  animal 
care. 

371.8  International  services. 

371.9  Policy  and  program  development. 

371.10  Recruitment  and  development. 

371.11  Legislative  and  public  affairs. 

371.12  Science  and  technology. 

371.13  Biotechnology,  biologies,  and 
environmental  protection. 

371.14  Delegations  of  authority. 

371.15  Concurrent  authority  and 
responsibility  to  the  Administrator. 

371.16  Reservation  of  authority. 

371.17  Availability  of  information  and 
records. 

Authority:  5  U.S.C.  301. 

S  371.1    General  statement. 

(a)  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  was  created 
by  the  Secretary  of  Agriculture  on  April 
2, 1972  (37  FR  6327.  March  28. 1972). 

(b)  Central  Office.  The  central  offices 
of  APHIS  are  located  at  Washington, 
DC.  and  Hyattsville.  Maryland,  and 
consist  of  the  o^ices  of  the 
Administrator,  the  Associate 
Administrator,  six  Deputy 
Administrators,  and  five  Directors,  as 
follows: 

Administrator 

Associate  Administrator 

Deputy  Administrator.  Plant  Protection  and 

Quarantine  (PPQ) 
Deputy  Administrator.  Veterinary  Services 

(VS) 
Deputy  Administrator,  Management  and 

Budget  (M&B) 
Deputy  Administrator,  Animal  Damage 

Control  (ADC) 
Deputy  Administrator.  Regulatory 

Enforcement  and  Animal  Care  (REAC) 
Deputy  Administrator,  International  Ser\'ices 

(IS) 
Director,  Policy  and  Program  Development 

(PPD) 
Director,  Recruitment  and  Development 

(R&D) 
Director,  Legislative  and  Public  Affairs  (LPA) 
Director.  Science  and  Technology  (S&T) 
Director.  Biotechnology,  Biologies,  and 

Environmental  Protection  (BBEP) 

(c)  Field  organization:  The  locations 
of  the  principal  field  offices  for  the 
major  programs  are  as  follows: 

WPPQ. 

Northeastern  Region:  SOS  South  Lenola 
Road.  Building  Blason  II,  First  Floor, 
Moorestown,  N|  06057. 


Southeastern  Region:  3505  25th  Avenue, 
P.O.  Box  3659.  Gulfport.  MS  39501. 

South  Central  Region:  3505  Boco  Chica 
Boulevard.  Suite  360,  Brownsville.  TX  78521. 

Western  Region:  9580  Micron  Avenue. 
Suite  I.  Sacramento,  CA  95827. 

(2)  VS. 

Western  Region:  317  Inverness  Way  South, 
Englewood.  CO  80112. 

Northern  Region:  Building  12,  GSA  Depot. 
Scotia,  NY  12302. 

Southeastern  Region:  500  Zack  St..  Suite 
310.  Tampa,  FL  33602-4021. 

Central  Region:  1600  Throckmorton  St., 
Suite  308.  Forth  Worth.  TX  76102. 

(3)  Management  and  Budget. 

Field  Servicing  Office:  Butler  Square  West, 
100  North  Sixth  St.,  Minneapolis,  MN  55403. 

(4)  ADC. 

Western  Region:  Building  16,  Denver 
Federal  Center.  P.O.  Box  25286,  Denver,  CO 
80225-0266. 

Eastern  Region:  215  Centerview  Drive, 
Suite  104.  Brentwood.  TN  37027 

(5)  S&T. 

Methods  Development  Centers: 

Hoboken  Methods  Development  Center, 
209  River  Street,  Hoboken,  NJ  07030 

Mission  Methods  Development  Center, 
Moore  Air  Base.  Route  3,  Box  1000,  Edinburg. 
TX  78539 

Otis  Methods  Development  Center, 
Building  1398.  Otis  ANCB,  MA  02542 

Whiteville  Methods  Development  Center, 
P.O.  Box  279,  Whiteville,  NC  28472 

Research  Center  Denver  Wildlife  Research 
Center,  Building  16.  Denver  Federal  Center. 
P.O.  Box  25266.  Denver,  CO  8022S-0266. 
Laboratories: 

National  Veterinary  Services  Laboratories, 
P.O.  Box  844,  Ames.  lA  50010. 

National  Monitoring  and  Residue  Analysis 
Laboratory.  P.O.  Box  3209,  Gulfport,  MS 
39503 

[6]  IS. 

Latin  America  Region:  American  Embassy, 
Reforma  305,  Col.  Cuauhtemoc  06500  Mexico. 
D.F.  Mailing  Address:  c/o  U.S.  Embassy, 
Mexico  City.  P.O.  Box  3087,  Laredo.  TX  78044. 

Screwworm  Program:  Mexico-U.S. 
Commission  for  Eradication  of  Screwworms, 
P.O.  Box  3087,  Uredo,  TX  78044 

Foot-and-Mouth  Disease  Program:  Mexico- 
U.S.  Foot-and-Mouth  Disease  Program. 
"AMEMB,  Mexico  City,"  P.O.  Box  3087, 
Laredo,  TX  78044 

Pan-U.S.  Commission  for  the  Prevention  of 
Foot-and-Mouth  Disease,  American 
Embassy-AGRI.  Box  E,  APO  Miami  34002 

§  371^    The  Office  of  ttie  Administrator. 

(a)  The  Administrator.  The 
Administrator  of  APHIS,  under  the 
direction  of  the  Assistant  Secretary  for 
Marketing  and  Inspection  Services, 
formulates,  directs,  and  supervises  the 
execution  of  APHIS  policies,  programs, 
and  activities.  The  Administrator  is 
authorized  to  take  any  action,  execute 


any  document,  authorize  any 
expenditure,  promulgate  any  rule, 
regulation,  order  or  instruction  required 
by  or  authorized  by  law  and  deemed  by 
the  Administrator  to  be  necessary  and 
proper  to  the  dischar^  of  the  functions 
assigned  to  APHIS  and  to  delegate,  and 
provide  for  redelegation  of  authority  to 
appropriate  officers  and  employees 
consistent  with,  and  with  due  regard  to, 
the  continuing  responsibility  for  the 
proper  discharge  of  delegations  made  by 
the  Administrator.  Delegations  and 
provisions  for  redelegations  are  stated 
in  §  371.14. 

(b)  The  Associate  Administrator.  The 
Associate  Administrator  shares  overall 
responsibility  with  the  Administrator  for 
general  direction  and  supervision  of  the 
programs  and  activities  assigned  to 
APHIS  and  is  authorized  to  act  for  the 
Administrator  in  performing  all 
functions  for  which  the  Administrator  is 
responsible. 

(c)  Deputy  Administrator,  Plant 
Protection  and  Quarantine  (PPQ).  The 
Deputy  Administrator  for  PPQ  is 
responsible  for 

(1)  Participating  with  the 
Administrator  for  APHIS  and  other 
agency  officials  in  the  overall  planning 
and  formulation  of  all  policies, 
programs,  procedures,  and  activities  of 
APHIS. 

(2)  Providing  leadership,  direction, 
and  coordination  to  Pi^Q  programs  and 
activities  to  protect  the  Nation's 
agricultural  resources  from  harmful 
pests,  and  to  prevent  the  entry  of  plant 
pests  and  animal  diseases  into  the 
United  States  and  their  spread  in  foreign 
commerce.  TTie  basic  laws  authorizing 
PPQ  programs  include: 

(i)  Section  102,  Oi^anic  Act  of 
September  21. 1944,  as  amended,  and 
the  Act  of  April  6. 1937.  as  amended  (7 
U.S.C.  147a.  148. 148a-148e),  relating  to 
control  and  eradication  of  plant  pests 
and  diseases; 

(ii)  The  Mexico  Border  Act,  as 
amended  (7  U.S.C.  149): 

(iii)  The  Golden  Nematode  Act  (7 
U.S.C.  150-150g); 

(iv)  The  Federal  Plant  Pest  Act.  as 
amended  (7  U.S.C.  ISOaa-lSOjj); 

(v)  The  Plant  Quarantine  Act,  as 
amended  (7  U.S.C.  151-164a.  167); 

(vi)  The  Terminal  Inspection  Act,  as 
amended  (7  U.S.C.  166); 

(vii)  The  Honeybee  Act,  as  amended 
(7  U.S.C.  281-282); 

(viii)  The  Federal  Noxious  Weed  Act 
of  1974  (7  U.S.C.  2801-2813); 

(ix)  The  Endangered  Species  Act  of 
1973  (87  Stat.  884); 

(x)  Executive  order  1198/; 

(xi)  The  responsibilities  of  the  United 
States  under  the  International  Plant 
Protection  Convention; 


(xii)  Lacy  Act  Amendments  of  1981  (16 
U.S.C.  3401-3408);  and 

(xiii)  Title  01  (and  Title  IV  to  the 
extent  that  it  relates  to  activities  under 
Title  III)  of  the  Federal  Seed  Act,  as 
amended  (7  U.S.C.  1581-1610). 

(3)  Participating  in  the  development  of 
regulations  (including  quarantines) 
pursuant  to  laws  relating  to  PPQ 
programs  and  activities. 

(4)  Cooperating  with  and  providing 
technical  assistance  to  state  and  local 
governments  in  regard  to  plant  pest 
control  programs.  Cooperating  with  and 
providing  technical  assistance  to  foreign 
governments  with  regard  to  pests  and 
diseases  of  international  quarantine 
significance.  These  activities  are  carried 
out  by  the  PPQ  Operational  Support 
Unit  and  by  PPQ  regional  and  field 
offices. 

[d]  Deputy  Administrator,  Veterinary 
Services  (VS).  The  Deputy 
Administrator  for  VS  is  responsible  for 

(1)  Participating  with  the 
Administrator  of  APHIS  and  other 
agency  officials  in  the  overall  planning 
and  formulation  of  all  policies, 
programs,  and  activities  of  APHIS. 

(2)  Harming,  providing  leadership, 
formulating  and  coordinating  policies, 
and  directing  the  administration  of  the 
national  programs  to  protect  the  health 
of  the  Nation's  livestock  and  poultry 
resources  involving: 

(i)  Section  306  of  the  Tariff  Act  of  June 
17, 1990,  as  amended  (19  U.S.C.  1306); 

(ii)  Act  of  August  30, 1890,  as 
amended  (21  U.S.C.  102-105); 

(iii)  Act  of  May  29, 1884,  as  amended. 
Act  of  February  2, 1903,  as  amended, 
and  Act  of  March  3, 1905,  as  amended, 
and  supplemental  legislation  (21  U.S.C. 
lll-114a,  114a-l,  115-130); 

(iv)  Act  of  February  28, 1947,  as 
amended  (21  U.S.C.  114b-114c,  114d-l); 

(v)  Act  of  June  16. 1948  (21  U.S.C. 
114e-114f); 

(vi)  Act  of  September  8, 1961  (21 
U.S.C.  114g-114h): 

(vii)  Act  of  July  2, 1962  (21  U5.C.  134- 
134h); 

(viii)  Act  of  May  6, 1970  (21  U.S.C. 
135-135b); 

(ix)  Sections  12-14  of  the  Federal 
Meat  Inspection  Act,  as  amended,  and 
the  portion  of  section  18  of  the  Act  that 
pertains  to  the  issuance  of  certificates  of 
condition  of  live  animals  intended  and 
offered  for  export  (21  U.S.C.  612-614. 
818); 

(x)  Improvement  of  poultry,  poultry 
products  and  hatcheries  (7  U.S.C.  429); 

(xi)  28  Hour  Law.  as  amended  (45 
U.S.C.  71-74); 

(xii)  Export  Animal  Accommodation 
Act,  as  amended  (46  U.S.C.  466a-466b); 

(xiii)  Purebred  animal  duty-free  entiy 
provision  of  Tariff  Act  of  June  17. 1930, 


as  amended  (19  U.S.Q  1202.  Part  1,  Item 
100.01); 

(xiv)  Virus-Serum  Toxin  Act  (21 
U.S.C.  151-158); 

(xv)  Sections  203  and  205  of 
Agricultural  Marketing  Act  of  1946.  as 
amended,  with  respect  to  voluntary 
inspection  and  certification  of  inedible 
animal  byproducts  and  inspection, 
testing,  treatment  and  certification  of 
animals  and  a  program  to  investigate 
and  develop  solutions  to  the  problems 
resulting  from  the  use  of  sulfonamides  in 
swine  (7  U.S.C.  1622, 1624); 

(xvi)  Section  101(d)  of  the  Organic  Act 
of  September  21, 1944  (7  U.S.C.  430); 

(xvii)  The  Swine  Health  Protection 
Act  (7  U.S.C.  3801-3812);  and 

(xviii)  Conducting  diagnostic  and 
related  activities  necessary  to  prevent, 
detect  control  or  eradicate  foot-and- 
mouth  disease  and  other  foreign  animal 
diseases  (21  U.S.C.  113a). 

(3)  Providing  leadership  and  direction 
in  plaiming,  developing,  budgeting, 
staffing,  and  implementing  field 
programs  through  the  Regional  Directors 
for  all  phases  of  domestic  activities  in 
VS. 

(4)  Directing,  coordinating,  and 
integrating  the  activities  of  subordinate 
staffs  that  provide  support  in  plarming, 
coordinating,  and  developing  animal 
health  information  systems  and 
maintaining  a  federal-state  program 
operation  capable  of  responding  to     . 
exotic  disease  outbreaks. 

(5)  Cooperating  with  and  providing 
technical  assistance  to  state  and  local 
governments,  other  APHIS 
organizations,  other  federal  agencies, 
and  colleges  and  universities  with 
regard  to  VS  programs  and  activities. 
These  activities  are  carried  out  by  the 
VS  Operational  Support  Unit  and  by  VS 
regional  and  field  offices. 

(e)  Deputy  Administrator, 
Management  and  Budget  (MS-B).  The 
Deputy  Administrator  for  M&B  is 
responsible  for 

(1)  Participating  with  the 
Administrator  of  APHIS  and  other 
agency  officials  in  the  overall  planning 
and  formulation  of  all  policies, 
programs,  and  activities  of  APHIS. 

(2)  banning,  providing  leadership, 
formulating  and  coordinating  policies, 
and  directing  management  support 
functions  of  the  agency,  including  Equal 
Employment  Opportunity  (EEO)  and 
Civil  Rights,  budget  and  finance, 
persoimel,  administrative  services,  and 
information  resources  management 
activities. 

(3)  Advising  and  assisting  the 
Administrator  and  other  agency  officials 
on  agency  legislative  affairs.  Providing 
advice  and  direction  to  legislative 
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liaison.  Fuiniling  reporting  requirements, 
including  the  management  and  ijMntrol 
of  timely  responses  to  inquiries  from 
Members  of  Congress  and  others  as 
referred  by  the  White  House  or  the 
Office  of  the  Secretary  of  Agriculture. 

(4)  Leading  and  guiding  program  and 
adininistrative  reviews  and  inspections 
to  assess  the  LTplementation  of  policies 
and  procedafes.  and  to  assess  the 
accomplish.T.ent  of  program  and 
administrative  objectives. 

(5)  Evaluating  and  taking  final 
dispositions  on  all  administrative 
issuances. 

(6)  Coordinating  General  Accounting 
Office  (GAG)  and  Office  of  the 
Inspector  General  (GIG)  activities  in 
APHIS. 

(7)  Administering  the  execution  of 
cooperative  agreements  and  Master 
Memoranda  of  Understanding,  all 
agreements  between  APHIS  and  other 
agencies,  and  all  agreements  that 
require  the  signature  of  more  than  one 
Deputy  Administrator  or  Director. 

(8)  Providing  management  support 
services  for  the  Federal  Grain  Inspection 
Service  (FGIS),  the  Office  of 
Transportation  (OT),  the  Agricultural 
Cooperative  Service  (ACS),  the  Packers 
and  Stockyards  Administration  (P&SA), 
and  the  Agricultural  Marketing  Service 
(AMS)  as  agreed  upon  by  the  agencies, 
with  authority  to  take  actions  required 
by  law  or  regulation.  The  term 
"management  support  services" 
includes  budget,  finance,  personnel, 
procurement,  property  management, 
communications,  paperwork 
management,  and  related  administrative 
services. 

(0  Deputy  Administrator,  Animal 
Damage  Control  (ADC).  The  Deputy 
Administrator  for  ADC  is  responsible 
for 

(1)  Participating  with  the 
Administrator  of  APHIS  and  agency 
ofHcials  in  the  overall  planning, 
formulation,  and  evaluation  of  all 
policies,  programs,  and  activities  of 
APHIS. 

(2)  Planning,  providing  leadership, 
formulating  and  coordinating  policies, 
and  directing  and  administration  of  the 
program  to  control  verebrate  animal 
conflicts  with  agriculture,  industry, 
natural  resources,  public  health  and 
safety,  and  with  other  activities  of  man, 
as  authorized  by  the  Act  of  March  2, 
1931  (7  U.S.C.  426. 42eb). 

(3)  Meeting  and  dealing  with  outside 
interest  groups,  advisory  groups. 
Members  of  Congress,  officials  of  other 
governmental  agencies,  and  others 
interested  in  animal  damage  and 
nuisance  control  to  elicit  their 
cooperation,  to  explain  ADC  programs 


and  their  goals,  and  to  gain  acceptance 
and  understanding  of  the  programs. 

(4)  Cooperating  with  and  providing 
technical  assistance  to  other  federal, 
state,  local,  private,  and  foreign 
agencies  in  regard  to  animal  damage 
and  nuisance  control  within  the 
parameters  of  authorized  missions  and 
goals. 

These  activities  are  carried  out  by  the 
ADC  Operational  Support  Unit  and  by 
ADC  regional  and  field  ofTices. 

(g)  Deputy  Administrator,  Regulatory 
Enforcement  and  Animal  Care  (REACJ. 
The  Deputy  Administrator  for  REAC  is 
responsible  for: 

(1)  Participating  with  the 
Administrator  of  APHIS  and  other 
agency  offlcials  in  the  overall  planning 
and  formulation  of  all  policies, 
programs,  and  activities  of  APHIS. 

(2)  Directing  the  formal  investigation 
of  reported  violations  of  laws  and 
regulations  applicable  to  APHIS 
activities.  Referring  violation  cases  to 
the  Office  of  the  General  Counsel  (OGC) 
for  preparation  of  formal  complaints 
involving: 

(i)  (Laboratory]  Animal  Welfare  Act. 
as  amended  (7  U.S.C.  2131-2147.  2149- 
2155):  and 

(ii)  Horse  Protection  Act  (15  U.S.C 
1821-1831). 

(3)  Directing  the  inspection  of 
facilities  covered  by  the  Animal  Welfare 
Act  and  directing  activities  covered  by 
the  Horse  Protection  Act. 

(4)  Maintaining  liaison  and 
cooperating  with  other  federal  agencies, 
industry,  humane  groups,  and  private 
citizens  involved  with  regulatory 
enforcement  and  animal  care  activities. 

(5)  Providing  recommendations  for 
policy  and  program  changes  and 
promulgating  procedures  and  guidelines 
for  the  conduct  of  field  activities. 
These  activities  are  carried  out  by  the 
REAC  Units  and  by  field  offices. 

(h)  Deputy  Administrator. 
International  Services  (IS).  The  Deputy 
Administrator  for  IS  is  responsible  for 

(1)  Participating  with  the 
Administrator  of  APHIS  in  the  overall 
planning  and  formulation  of 
international  policies,  programs,  and 
activities. 

(2)  Directing  a  corps  of  foreign  service 
personnel  carrying  out  APHIS  activities 
abroad.  Maintaining  and  administering 
the  Foreign  Service  personnel  system  for 
employees  of  APHIS  in  accordance  with 
section  202(a)(2)  of  the  Foreign  Service 
Act  of  1980  (22  U.S.C.  3922),  E.G.  12363, 
dated  May  21, 1982.  and  the  provisions 
of  i  2.Sl(a](l)  of  this  title. 

(3)  Developing  and  maintaining 
systems  for  monitoring  and  reporting  the 
presence  and  movement  of  agricultural 
diseases  and  pests. 


(4)  Developing  and  maintaining 
cooperative  relationships  and  programs 
with  other  federal  international 
agencies,  foreign  governments,  industry 
and  international  organizations,  such  as 
the  Food  and  Agriculture  Organization 
of  the  United  Nations,  with  regard  to 
APHIS  activities  in  foreign  countries. 

(5)  Maintaining  systems  for  observing 
the  effects  of  plant  and  animal  diseases 
endemic  in  foreign  countries  and 
evaluating  the  impact  on  the  agriculture 
industry. 

(6)  Developing  and  directing  programs 
designed  to  facilitate  the  export  of 
United  States  plants  and  animals  and 
their  products. 

These  activities  are  carried  out  by  the 
IS  Operational  Support  Unit  and  IS 
regional  and  field  offices. 

(i)  Director,  Policy  and  Program 
Development  (PPD).  The  Director  for 
PPD  is  responsible  for: 

(1)  Participating  with  the 
Administrator  of  APHIS  and  other 
executive  team  officials  in  the  overall 
planning  and  formulation  of  agency 
policies,  program,  and  activities. 

(2)  Planning,  providing  leadership,  and 
administering  the  development  of 
agency-wide  planning  and  evaluation 
models  and  strategies;  designing  multi- 
year  approaches  to  major  changes  in 
program  direction  and  developing  new 
program  initiatives;  managing  an  agency 
decisionmaking  process  (issue 
management):  developing  regulatory 
actions;  developing  risk  assessment 
systems  and  models  and  conducting 
studies  of  significant  exotic  an  newly 
introduced  plant  and  animal  pests, 
diseases,  and  organisms;  and  developing 
predator  control  projects. 

(3)  Providing  for  the  design  of  APHIS 
Policy  Communications  System. 

(j)  Director,  Recruitment  and 
Development  (R&D).  The  Director  for 
R&D  is  responsible  for 

(1)  Formulating  and  recommending 
recruitment,  employee  development,  and 
training  policies  and  procedures 
consistent  with  APHlS's  overall 
personnel  policies. 

(2)  Developing  recruitment  procedures 
and  strategies  for  locating  and 
developing  sources  of  candidates  to 
fulfill  immediate  and  long-range  needs. 

(3)  Designing,  developing,  and 
delivering  training  and  employee 
development  programs. 

(k)  Director,  Legislative  and  Public 
Affairs  (LPA).  The  Director  for  LPA  is 
responsible  for 

(1)  Advising  and  assisting  the 
Administrator  of  APHIS  and  other 
agency  officials  on  all  matters  relating 
to  agency  legislative  affairs. 
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(2)  Preparing  legislative  proposals  in 
connection  with  APHIS  programs  and 
responsibilities,  based  on 
recommendations  from  program 
officials.  Assisting  in  Uie  development  of 
support  material  for  agency  witnesses 
for  congressional  hearings.  Preparing 
legislative  reports  when  requested  by 
Congress. 

(3)  Establishing  and  maintaining 
liaison  with  members  of  Congress, 
various  congressional  committees  and 
subcommittees,  and  their  staffs  on  all 
matters  pertaining  to  APHIS  legislative 
affairs.  Providing  members  of  Congress 
with  periodic  updates  on  issues  in  which 
they  have  demonstrated  continuing 
interest. 

(4)  Plarming.  administering,  providing 
leadership,  and  conducting  an 
information  program  to  promote  interest 
in  and  increase  the  public  knowledge 
and  acceptance  of  APHIS  programs  and 
activities. 

(5)  Cooperating  in  information 
activities  of  the  Office  of  Governmental 
and  Public  Affairs. 

(6)  Coordinating  with  other  APHIS 
offices  on  interrelated  information 
management  and  dissemination 
activities. 

(7)  Administering,  with  other  APHIS 
programs,  the  international  information 
activities  of  APHIS. 

(8)  Planning,  developing,  and 
maintaining  agency-wide  internal 
communication  systems. 

(9)  Drafting  and  administering  policy 
guidelines  on  press  contacts, 
photography,  audiovisual,  graphic 
design.  radio-TV.  and  policy/editorial/ 
graphics  clearance  for  popular 
publications.  Planning,  providing 
leadership,  and  conducting  a  policy 
communication  program  to  express  and 
interpret  APHIS  policies  in  written  form 
to  members  of  Congress,  state  and 
industry  leaders,  officials  of  foreign 
governments,  and  private  citizens. 

(10)  Preparing  timely  and  responsive 
replies  to  written  inquiries  by 
identifying  accurate  sources  of 
information,  determining  necessary 
agency  actions,  tailoring  responses  to 
the  interests  of  the  recipient,  ensuring 
that  the  responses  adhere  to  APHIS 
policies  and  are  consistent  with  other 
responses,  and  securing  the 
corroboration  of  appropriate  agency 
officials.  Establishing  and  maintaining  a 
system  for  the  control  of  written 
inquiries  referred  by  the  Office  of  the 
Secretary  or  sent  directly  to  the  agency. 

(11)  Preparing  position  papers 
regarding  trends  and  patterns  in  APHIS 
program  issues  that  are  of  special 
interest  to  the  Administrator  and  his 
immediate  subordinates. 


(12)  Providing  editorial  assistance  to 
other  staffs  in  the  preparation  of 
regulations,  procedural  manuals,  articles 
for  publication,  and  standard  replies  to 
recurring  questions  posed  by 
correspondence  answered  at  the 
program  level.  Developing  policies, 
coordinating  and  maintaining  control  of 
APHIS  activities  that  fall  within  the 
scope  of  the  Freedom  of  Information  Act 
(FOIA)  and  the  Privacy  Act.  Making  all 
initial  determinations  to  deny 
information  requested  under  the  FOIA. 
Ensuring  that  files  coming  within  the 
scope  of  the  Privacy  Act  are  properly 
identified,  used,  and  safeguarded. 

(1)  Director,  Science  and  Technology 
(SB-T).  The  Director  for  S&T  is 
responsible  for: 

(1)  Participating  with  the 
Administrator  of  APHIS  and  other 
agency  officials  in  the  overall  planning 
and  formulation  of  all  policies, 
programs,  and  activities  of  APHIS. 

(2)  Providing  laboratory  support 
diagnostic  services,  methods 
development,  and  research  activities  in 
support  of  all  APHIS  programs. 

(3)  Cooperating  and  coordinating  with 
other  government  agencies,  state 
agencies,  and  industries  to  ensure  that 
the  technical  needs  of  APHIS  programs 
are  considered  and  met. 

(4)  Coordinating  registration  of 
chemicals  and  other  substances 
developed  for  use  in  APHIS  control  and 
eradication  programs. 

These  activities  are  carried  out  by  the 
National  Veterinary  Services 
Laboratories,  the  Denver  Wildlife 
Research  Center,  the  National 
Monitoring  and  Residue  Analysis 
Laboratory,  and  the  Plant  Mediods 
Development  Centers. 

(m)  Director,  Biotechnology, 
Biologies,  and  Environmental  Protection 
(BBEPJ.  The  Director  for  BBEP  is 
responsible  for 

(1)  Coordinating  and  executing 
biotechnology  regulatory  policy  within 
APHIS  and  other  USDA  regulatory 
agencies  and  acting  as  a  liaison  with 
these  agencies,  other  federal  agencies, 
and  private  organizations. 

(2)  Advising  the  Administrator  on 
requirements  for  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  ensuring  NEPA  compliance. 

(3)  Providing  briefing  material, 
recommendations,  and  other  specific 
written  materials  on  biotechnology 
regulatory  policy  to  the  Administrator 
and  the  Assistant  Secretary  for 
Marketing  and  Inspection  Services. 

(4)  Directing  and  coordinating  the 
activities  of  the  Veterinary  Biologies 
field  office. 


(5)  Providing  oversight  and 
management  for  BBEP  staffs  and 
functions. 

S  371.3    Plant  protection  and  quarantine. 

The  PPQ  Operational  Support  unit 
and  the  four  PPQ  regional  offices,  under 
the  administrative  direction  of  the 
Administrator  and  the  functional  and 
technical  direction  of  the  Deputy 
Administrator,  PPQ,  are  responsible  for 
Plant  Protection  and  Quarantine  as 
follows: 

(a)  PPQ  operational  support.  (1) 
Participating  with  the  Deputy 
Administrator,  PPQ,  in  the  overall 
planning  and  formulation  of  all  PPQ 
programs  and  activities. 

(2)  Directing,  coordinating,  and 
integrating  the  activities  of  subordinate 
staffs  that  provide  operational  support, 
guidance,  and  planning  to  field  programs 
conducted  in  the  four  domestic  regions. 

(3)  Developing  and  maintaining 
cooperative  relationships  and  programs 
with  other  federal  agencies,  state  and 
local  governments,  and  industry  with 
regard  to  plant  protection  activities  and 
programs  designed  to  protect  farm  crops 
and  other  valued  plant  hfe  from  harmful 
insects,  nematodes,  diseases,  and 
weeds. 

(b)  PPQ  regional  offices.  (1) 
Participating  with  the  Deputy 
Administrator,  PPQ,  in  the  operational 
planning  and  implementation  of  policies, 
programs,  and  activities  of  PPQ. 

(2)  Planning,  providing  leadership, 
coordinating,  and  conducting  PPQ 
regional  programs  and  activities  to 
protect  the  Nation's  agriculture  from 
harmful  plant  pests  and  diseases,  and 
preventing  the  entry  of  these  plant  pests 
and  diseases  and  animal  diseases  into 
the  United  States  or  their  spread  in 
foreign  commerce.  (Activities  relating  to 
animal  diseases  are  concerned  with 
import  and  export  of  animal  products 
and  byproducts). 

(3)  Developing  and  maintaining 
cooperative  relationships  and  programs 
with  other  federal  agencies,  state  and 
local  governments,  and  industry  with 
regard  to  plant  protection  activities  and 
programs  designed  to  protect  farm  crops 
and  other  valued  plant  life  from  harmful 
insects,  nematodes,  diseases,  and 
weeds. 

§  371.4    Veterinary  services. 

The  VS  Operational  Support  unit  and 
the  four  VS  regional  offices,  under  the 
administrative  direction  of  the 
Administrator  and  the  functional  and 
technical  direction  of  the  Deputy 
Administrator,  VS.  are  responsible  as 
follows: 
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(a)  VS  Operational  Support  (1) 
Participating  with  the  Deputy 
Administrator.  VS.  in  the  overall 
planning  and  formulation  of  policies, 
programs,  and  activities  of  VS  within 
the  APHIS  framework. 

(2)  Directing,  coordinating,  and 
integrating  the  activities  of  subordinate 
staffs  that  provide  operational  support, 
guidance,  and  planning  to  field  programs 
involving  the  detection,  control,  and/or 
eradication  of  animal  diseases  and 
parasites,  and  involving  the  enforcement 
of  quarantines  governing  the 
importation  and  exportation  of  live 
animals,  animal  semen,  and  eggs. 

(3]  Monitoring  and  evaluating  ongoing 
programs  to  ensure  that  they  are 
effective,  efficient,  and  in  compliance 
with  laws,  regulations,  and  policies. 

(4)  Providing  technical  guidance, 
advice,  and  information  in  support  of 
field  operations  units  and  personnel. 

(5)  Coordinating  and  monitoring  VS 
import  and  export  programs. 

(6)  Negotiating  animal  health 
protocols  with  foreign  countries  to 
facilitate  the  export  of  United  States 
livestock. 

(7)  Cooperating  with  other  APHIS 
organizations  and  other  federal  and 
private  agencies  m  developing  plans, 
programs,  and  procedures  to  protect  the 
nation's  livestock  and  poultry  resources. 

(8)  Maintaining  close  liaison  and 
cooperative  relationships  with  other    - 
APHIS  organizations,  the  Agricultural 
Research  Service,  other  federal  and 
private  agencies,  and  colleges  and 
universities  involved  in  research  and 
development  activities  relating  to  the 
control  and  eradication  of  animal 
diseases  and  other  programs  relating  to 
VS  objectives  and  missions. 

(b)  VS  Regional  Offices.  (1) 
Participating  with  the  Deputy 
Administrator,  VS,  in  the  overall 
planning  and  formulation  of  all  policies, 
programs,  and  activities  of  VS. 

(2)  Planning,  providing  leadership,  and 
coordinating  VS  programs  and  activities 
within  the  Region  (comprising  several 
states)  to  protect  the  health  of  livestock, 
poultry,  and  other  valued  animal  life 
through  the  detection,  control  and/or 
eradication  of  animal  diseases  and 
parasites  and  through  the  enforcement 
of  quarantines  ggveming  the 
importation  and  Ixportation  of  live 
animals,  animal  semen,  eggs,  and  other 
live  animal  tissues  and  specimens. 

(3)  Supervising,  directing, 
coordinating,  and  integrating  the 
activities  of  subordinate  Area  OfHces 
that  are  responsible  for  the  conduct  of 
Federal  and  multi-state  cooperative 
programs. 


$  371.5    Managcntwit  and  budget 

The  Budget  and  Accounting  Division. 
Human  Resources  Division. 
Administrative  Services  Division. 
Information  Systems  and 
Communications  Division,  Resource 
Management  Systems  and  Evaluation 
Staft  Equal  Opportunity  and  Civil 
Rights  Staff,  Equal  Opportunity 
Counseling,  and  the  Field  Servicing 
Office,  under  the  direction  of  the  Deputy 
Administrator  for  Management  and 
Budget,  are  responsible  as  follows: 

(a)  Budget  and  Accounting  Division. 
(1)  Participating  with  the  Deputy 
Administrator  for  M&B  in  the  overall 
formulation  of  all  administrative 
management  policies,  programs,  and 
activities  for  APHIS,  ACS,  and  OT. 

(2)  Planning,  providing  staff 
leadership  and  administering  the  budget 
and  related  programs  and  the  fiscal  and 
related  management  programs 
necessary  to  meet  the  requirements  of 
program  and  administrative  activities  in 
APHIS,  ACS.  and  OT. 

(3)  Assisting  in  formulating  current 
and  long-range  policies  and  programs 
relating  to  APHIS.  ACS,  and  OT  budget 
and  multi-year  programs  and  financial 
plans  and  coordinating  the  development 
of  the  documentation  of  these  programs 
and  plans. 

(4)  Assisting  in  developing  the 
accounting  and  related  financial 
systems  necessary  for  APHIS,  ACS,  and 
OT.  Developing  procedures  and 
instructions  to  implement  the  systems, 
and  maintaining  these  systems. 

(5)  Planning  and  providing  for  the 
selection,  documentation,  negotiation, 
and  implementation  of  cooperative 
agreements. 

(b)  Human  Resources  Division.  (1) 
Participating  with  the  Deputy 
Administrator  for  M&B  in  the  overall 
formulation  of  all  administrative 
management  policies,  programs,  and 
activities  for  APHIS.  FGIS.  ACS.  P&SA, 
and  OT. 

(2)  Planning  for  and  providing  staff 
leadership  and  assistance  to  managers 
and  program  leaders  of  APHIS,  FGIS, 
ACS,  P&SA.  and  OT  in  the  areas  of 
organization,  position  management, 
performance  appraisal,  position 
classification,  salary  and  wage 
administration,  placement,  employee 
relations,  and  labor  management 
relations. 

(3)  Providing  leadership  in  the 
development  of  personnel  policy  for 
recruitment,  employee  development, 
training,  and  the  Foreign  Service 
Personnel  System. 

(4)  Leading  and  coordinating 
personnel  management  review  and 
evaluation  activities  throughout  APHIS 
to  ensure  that  personnel  management 


programs  are  effective,  efficient,  and  in 
compliance  with  laws,  regulations,  and 
pohcy. 

(5)  Providing  certain  operating 
personnel  services  for  APHIS,  FGIS, 
ACS,  P&SA,  OT.  and  AMS.  was  agreed 
upon  by  APHIS  and  each  of  the  other 
Agencies. 

(6)  Developing,  implemendng,  and 
maintaining  a  career  management 
initiative  and  organizational 
development  program. 

(c)  Administrative  Services  Division. 
(1)  Participating  with  the  Deputy 
Administrator  for  M&B  in  the  overall 
formulation  of  all  administrative 
management  policies,  programs,  and 
activities  for  APHIS,  FGIS,  ACS.  P&SA, 
OT,  and  AMS. 

(2)  Planning  for  and  providing  staff 
leadership  and  operating  administrative 
services  and  assistance  to  managers  and 
supervisors  in:  Real  and  personal 
property  management  and  utilization; 
procurement  of  supplies,  equipment;  and 
services  through  competitive  and 
noncompetitive  procedures  or  from 
established  contract  sources;  safety, 
health  and  environmental  concerns: 
development  and  control  of  forms  and 
reports;  records  security;  printing  and 
distribution;  mail  and  shuttle  service; 
and  directives  management.  Providing 
overall  direction  and  coordination  for 
the  design  and  construction  of  facilities. 

(d)  Information  Systems  and 
Communications  Division.  (1) 
Participating  with  the  Deputy 
Administrator  for  M&B  in  the  overall 
formulation  of  information  resources 
management  policies  and  programs  in 
support  of  AWIIS  programs. 

(2)  Planning,  directing,  and  conducting 
studies  to  determine  the  feasibility  of 
applying  automated  data  systems  and 
techniques  to  agency  operations. 
Determining  the  advantages  of  using 
automated  systems  and  processing  in 
terms  of  economic  and  other 
considerations. 

(3)  Developing  and  designing 
automated  data  systems,  standards,  and 
new  and  improved  methods  and 
techniques  for  translation  into  basic 
program  structures  relative  to  systems 
analysis,  computer  progranuning  and 
equipment  utilization  and  capabilities. 
Assisting  agency  managers  in 
determining  informational  requirements. 
Analyzing  types  and  volume  of  data 
involved,  cost  of  present  methods  and 
cost  and  advantages  of  applying 
electronic  data  processing. 

(4)  Developing  computer  programs  to 
meet  objectives  of  specific  programs  and 
projects,  including  all  levels  of 
electronic  data  processing 
documentation  and  the  testing  or 
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"debugging"  of  machine  programs. 
Designing  procedures  and  advising  in 
the  development  of  source  documents  to 
facilitate  the  conversion  of  data  from 
source  documents  to  machine  media. 

(5)  Reviewing  and  evaluating  existing 
systems  and  computer  programs  and 
implementing  improvements. 

(6)  Planning,  managing  and/or 
coordinating  agency  policies,  methods, 
and  procedures  for  telecommunications, 
records  management,  micrographics  and 
correspondence  management. 

(e)  Resource  Management  Systems 
and  Evaluation  Staff,  (l)  Participating 
with  the  Deputy  Administrator  for  M&B 
in  the  overall  formulation  of 
administrative  and  management 
policies,  programs,  and  activities  of 
APHIS. 

(2)  Developing,  implementing, 
coordinating,  and  directing  a  Resource 
Management  Evaluation  System, 
including  on-site  reviews  of  domestic 
and  international  programs,  with  the 
objective  of  determining  the  use  of 
resources  in  terms  of  efficiency, 
effectiveness,  and  compliance  with 
appropriate  laws,  rules,  regulations,  and 
agreements.  Assessing  delivery  of 
administrative  services  to  APHIS 
programs  to  determine  their  impact  on 
program  mission  accomplishment. 

(3)  Collecting,  analyzing,  evaluating, 
and  reviewing  management  information 
and  data,  including  critical  incidents,  to 
assist  management  in  formulating 
current  and  long-range  policies, 
procedures,  and  systems  and  providing 
staff  assistance  to  the  Deputy 
Administrator  in  the  n:anagement  of 
OIG  and  GAO  liaison  activities  and  the 
analysis  of  OIG  and  GAO  reports. 

(4)  Carrying  out  these  and  related 
projects  or  studies  with  the  assistance  of 
functional  or  program  specialists  from 
other  organizations  in  order  to  assure 
adequate  staffing,  a  proper  mix  of 
expertise,  and  acceptance  of  work 
products. 

(f)  Equal  opportunity  and  civil  rights. 
(1)  Participating  with  the  Deputy 
Administrator  for  M&B  in  the  overall 
formulation  of  administrative  jjolicies 
and  programs. 

(2)  Providing  leadership  in  the  overall 
development  and  planning  of  all 
policies,  programs,  and  activities  of 
equal  employment  opportunity. 

(3)  Developing  and  implementing 
Equal  Employment  Opportunity  (EEO) 
plans  of  action  for  APHIS,  FGIS,  ACS, 
P&SA,  and  OT. 

(4)  Establishing  statistical  information 
system j  and  reporting  procedures  for 
agency  accomplishments. 

(5)  Representing  the  agency  in 
negotiations  and  at  meetings  on  EEO, 
both  within  and  outside  the  Department. 


(6)  Establishing  guidelines  for  EEO 
action  plans.  Evaluating  and  approving 
EEO  action  plans  prior  to  their 
implementation. 

(7)  Examining  programs  to  ensure  that 
programs  or  interpretations  of  programs 
tending  to  discriminate  are  eliminated. 
Reviewing  current  and  proposed 
legislation  and  recommending  changes 
to  remove  any  discriminatory  elements. 

(8)  Coordinating  civil  rights  programs, 
(g)  Equal  opportunity  counseling.  (1) 

Participating  with  the  Deputy 
Administrator  for  M&B  in  the  overall 
formulation  of  administrative  policies 
and  programs. 

(2)  Developing  and  maintaining  a 
comprehensive  Equal  Employment 
Opportunity  Counselor  Program  and 
complaint  processing  and  adjudication 
program  designed  to  prevent  prohibited 
discrimination  and  to  attempt  settlement 
of  complaints  based  on  race,  color, 
religion,  sex,  national  origin,  age,  marital 
status,  and  physical  and  mental 
handicaps  for  employees  and  applicants 
for  employment. 

[h]  Field  Servicing  Office.  (1) 
Participating  with  the  Deputy 
Administrator  for  M&B  in  the  overall 
formulation  of  personnel,  financial  and 
administrative  services  policies  and 
programs  for  APHIS,  FGIS,  ACS,  P&SA, 
and  OT. 

(2)  Within  the  provisions  of  applicable 
policies,  procedures  and  laws,  providing 
personnel,  financial  and  administrative 
services  to  personnel  in  AMS,  APHIS. 
FGIS,  ACS,  P&SA,  and  OT. 

(3)  Participating  in  planning 
management  reviews.  Providing 
assistance  and  advice  to  program 
officials  and  supervisory  personnel 
concerning  personnel,  financial,  and 
administrative  problems.  Providing 
guidance  on  the  implementation  of 
policies,  procedures,  and  regulations. 

§  371.8    Animal  damage  controL 

The  ADC  Operational  Support  unit 
and  the  ADC  Regional  offices,  under  the 
administrative  direction  of  the 
Administrator  and  the  functional  and 
technical  direction  of  the  Deputy 
Administrator.  ADC,  are  responsible  for: 

(a)  ADC  Operational  Support.  (1) 
Coordinating  the  development  of  annual 
operational  plans  for  national  program 
activities  that  are  compatible  with 
APHIS  and  ADC  strategic  long-range 
plans. 

(2)  Developing  and  maintaining  an 
ADC  operating  policy  manual  for  use  at 
state  and  local  levels. 

(3)  Participating  in  program 
evaluations  of  field  activities.  Assuring 
that  identified  deficiencies  are  corrected 
in  an  appropriate  and  timely  manner. 


(4)  Developing  and  maintaining  ADC 
programmatic  data  systems.  Working 
with  ADC  Regional  Directors  and  other 
APHIS  units  to  ensure  that  the  data  base 
meets  field  and  headquarters  data 
needs. 

(5)  Preparing  briefing  and  issue  papers 
involving  ADC  activities.  Fjisuring  that 
appropriate  solutions  to  field  problems 
are  attained 

(6)  Preparing  routine  correspondence 
on  ADC  activities  requiring  signature  by 
the  Deputy  Administrator  for  ADC  or 
the  APHIS  Administrator.  Participating 
with  Regional  and  State  Directors  in 
obtaining  appropriate  information  for 
this  correspondence. 

(7)  Coordinating  technical  and 
nontechnical  training  activities  of  ADC 
headquarters  and  field  units.  Facilitating 
the  identification  of  training  needs. 

(8)  Obtaining  information  and 
preparing  routine  reports  regarding 
operational  activities. 

(9)  Identifying  research  and  methods 
development  needs  of  field  operations 
units. 

(10)  Identifying,  analyzing,  and 
resolving  operational  needs  associated 
with  pesticide  registration  and  use,  both 
nationally  and  within  a  state. 

(11)  Coordinating  environmental 
issues  related  to  operational  activities; 
collecting  and  assembling  data  required 
for  enviroimiental  documents  as 
requested;  ensuring  compliance  with 
environmental  policy  in  carrying  out 
operational  activities;  and  ensuring  that 
an  ongoing  monitoring  program  is  in 
place  to  assess  the  impact  of  operational 
activities  on  the  environment. 

(12)  Acting  as  Haison  with  internal 
and  external  organizations  regarding 
ADC  program  operations. 

(13)  Providing  representation  and 
liaison  with  all  industry  groups  and 
other  agencies  having  an  interest  in 
wildlife  management  issues  related  to 
ADC  operational  program  activities. 

(14)  Providing  committee 
representation  to  all  agency,  intra- 
agency,  and  industry  groups  on  issues 
involving  national  and  state  ADC 
operational  activities.  Representing  the 
Deputy  Administrator  on  committees 
involving  ADC  operational  issues  and 
interests. 

(15)  Identifying,  analyzing,  and  -^ 
resolving  all  national  and  state  issues 
requiring  technical  policy  interpretation. 

(16)  Developing,  reviewing,  and 
approving  publications  and 
presentations  about  national  and  state 
operational  activities  involving 
headquarters,  regional,  and  state 
personnel. 

(17)  Determining  national  and  stairs" 
needs  relative  to  ADC  public  education 
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and  information  program  activities. 
Acting  on  these  needs  by  establishing 
priorities  and  ensuring  that  these  needs 
are  met  through  assisting  in  the 
development  of  appropriate  information 
documents  and  by  coordinating  with 
other  units  in  APHIS  with  specific  public 
information  responsibilities. 

(b)  ADC  Eastern  Regional  Office.  (1) 
Managing  Federal-cooperative  ADC 
programs  in  the  Eastern  Region, 
comprised  of  31  Eastern  States  and  the 
District  of  Columbia.  Through 
supervision  of  the  State  Directors, 
ensuring  that  all  program  activities  in 
the  Eastern  Region  are  conducted  in 
accordance  with  applicable  laws, 
regulations,  and  policies. 

(2}  Assisting  in  providing 
administrative  direction  to  ADC 
programs  in  the  Eastern  Region. 

(3)  Advising  the  Deputy 
Administrator,  ADC,  and  other  agency 
officials  on  policies,  programs,  and 
resources  needed  to  manage  vertebrate 
animal  conflicts  with  agriculture, 
industry,  natural  resources,  public 
health  and  safety,  and  other  human 
activities. 

(4)  Providing  recommendations  for 
research  needed  to  develop  or  improve 
techniques  for  the  control  of  wildlife 
damage  and  nuisance  problems. 

(5)  Assisting  the  Deputy 
Administrator.  ADC,  in  initiating, 
evaluating,  and  improving  Federal- 
cooperative  ADC  programs  in  the 
Eastern  Region. 

(6)  Managing  resources  allocated  to 
the  Eastern  Region. 

(c)  ADC  Western  Regional  Office.  (1) 
Managing  Federal-cooperative  ADC 
programs  in  the  ADC  Western  Region, 
comprised  of  19  Western  States.  Though 
supervision  of  the  State  Directors, 
ensuring  that  all  program  activities  in 
the  Western  Region  are  conducted  in 
accordance  with  applicable  law, 
regulations,  and  policies. 

(2)  Assisting  in  providing 
administrative  direction  to  ADC 
programs  in  each  Western  State. 

(3)  Advising  the  Deputy  Administrator 
and  other  agency  officials  on  policies, 
programs,  and  resoiu-ces  needed  to 
manage  vertebrate  animal  conflicts  with 
agriculture,  industry,  natural  resources, 
public  health  and  safety,  and  other 
human  activities. 

(4)  Providing  recommendations  for 
research  needed  to  develop  or  improve 
techniques  for  the  control  of  wildlife 
damage  and  nuisance  problems. 

(5)  Assisting  the  Deputy 
Administrator.  ADC,  in  initiating, 
evaluating,  and  improving  Federal- 
cooperative  ADC  programs  in  the 
Western  Region. 


(6)  Managing  resources  allocated  to 
the  Western  States. 

(7)  Managing  aircraft  operations  for 
the  aerial  hunting  activities  carried  out 
in  the  Western  States. 

(8)  Managing  the  activities  of  the 
Pocatello  Supply  Depot,  which  procures 
or  manufactures  control  materials  and 
devices  used  nation-wide,  maintaining 
quality  control  of  these  items,  and 
assisting  in  the  preparation  of  labels  for 
registered  products. 

9  371.7    RsQutatofy  enforcenMnl  and 
animal  care. 

The  units  of  REAC,  under  the 
administrative  direction  of  the 
Administrator  and  the  functional  and 
technical  direction  of  the  Deputy 
Administrator,  REAC,  are  responsible 
for: 

(a)  Regulatory  enforcement.  (1) 
Supervising  and  conducting 
investigations  of  alleged  violations  of 
the  Code  of  Federal  Regulations  and 
applicable  laws. 

(2)  Coordinating  field  enforcement 
activities  with  VS  and  PPQ  field  o^ces 
at  the  state  and  regional  level  and  with 
other  Federal,  state,  and  local  law 
enforcement  agencies. 

(3)  Meeting  with  industry  groups,  state 
and  local  authorities,  and  other 
organizations  to  explain  and  discuss  the 
APHIS  regulatory  enforcement  program. 

[4]  Developing  procedural  guidelines 
for  the  conduct  of  APHIS  field 
enforcement  activities. 

(5)  Maintaining  liaison  and 
coordination  among  program  line  and 
staff  entities.  OCC,  OIG,  the  USDA 
Hearing  Clerk,  and  other  organizations 
that  may  be  involved  in  the  enforcement 
of  regulations. 

(6]  Reviewing  investigative  case 
reports  and  determining  appropriate 
disposition. 

(7}  Analyzing  violation  case  data  to 
identify  trends  in  noncompliance 
patterns,  highlighting  the  possible  need 
for  changes  in  APHIS  regulations,  and 
identifying  needed  changes  in 
enforcement  resources  and/or  priorities. 

(b)  Animal  care.  (1)  Inspecting  and 
reinspecting  USDA  licensed  and 
registered  facilities  under  the  Animal 
Welfare  Act. 

(2)  Performing  inspections  at  horse 
shows,  sales  and  auctions.  Monitoring 
Designated  Qualified  Person  programs 
under  the  Horse  Protection  Act. 

(3)  Maintaining  liasion  with  the 
regulated  industries  and  with  humane 
organizations,  other  Federal  agencies, 
and  state  and  local  governments. 

(4]  Responding  to  complaints  and 
inquiries  from  industry,  humane  groups, 
and  private  citizens. 


(5)  Developing  operational  plans  and 
procedures  for  tite  national  animal  care 
programs;  performing  analyses, 
assessments,  and  reviews  of  animal  care 
activities;  and  providing  necessary 
reports  and  recommendations. 

S  37U    International  services. 

The  IS  Operational  Support  unit  and 
the  IS  Regional  offices,  under  the 
administrative  direction  of  the 
Administrator  and  the  functional  and 
technical  direction  of  the  Deputy 
Administrator,  IS,  are  responsible  for 

(a)  IS  operational  support.  (1) 
Developing  specific  plans  and  providing 
technical  backup  for  IS  programs  that 
prevent,  control,  or  eradicate  animal 
and  plant  diseases  and  pests  that 
threaten  American  agriculture. 

(2)  Developing  and  evaluating 
programs  in  foreign  countries  designed 
to  enhance  the  export  of  U.S.  plants  and 
animals,  and  their  products. 

(3)  Providing  technical  consultants  to 
APHIS  international  personnel  as  well 
as  to  other  Federal  international 
agencies  and  foreign  governments. 

(4)  Providing  operational  planning  and 
internal  review  capability  as  needed  to 
support  plant  and  animal  health 
activities  as  carried  out  by  APHIS 
international  services  personnel. 

(5)  Coordinating  the  development  and 
planning  activities  necessary  for  APHIS 
to  initiate  new  programs  or  special 
projects  as  determined  appropriate  by 
APHIS,  other  Departmental  agencies,  or 
other  international  organizations  and 
countries. 

(6)  Maintaining  liaison  with  the 
Agricultural  Research  Service,  the 
Foreign  Agricultural  Service,  the  Office 
of  International  Cooperation  and 
Development,  the  Department  of  State, 
the  Department  of  Commerce,  and 
mihtary  officials  with  regard  to  APHIS 
international  services  activities. 

(7)  Working  with  foreign  governments 
on  scientific  and  technical  exchanges 
when  deemed  mutually  beneficial. 

(b)  IS  Regional  Offices.  IS  regional 
offices  are  responsible  for: 

(1)  Participating  with  the  Deputy 
Administrator  for  IS  and  other  agency 
officials  in  the  overall  planning  and 
formulation  of  all  policies,  programs, 
and  activities  as  they  relate  to  foreign 
plant  programs  in  which  APHIS  has  an 
interest. 

(2)  Planning,  providing  leadership  and 
coordinating  Cooperative  Plant  Health 
programs  and  activities  within  a  Region 
(comprised  of  several  countries). 
Developing  and  maintaining  a  system 
for  monitoring  and  reporting  on  foreign 
pest  situations  and  evaluating  their 
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significance  and  potential  hazard  to 
U.S.  agriculture. 

(3)  Maintaining  contact  and 
exchanging  plant  pest  and  disease 
information  with  research  and 
regulatory  officials  of  foreign  countries 
and  with  staffs  of  the  Foreign 
Agricultural  Service,  the  State 
Department  and  its  Agency  for 
International  Development,  the  United 
Nations  Food  and  Agriculture 
Organization,  the  Pan  American  Health 
Organization,  and  similar  international 
organizations. 

(4)  Implementing  and  evaluating 
programs  in  foreign  countries  designed 
to  facilitate  the  export  of  U.S.  plants  and 
plant  products. 

§  371.9    Policy  and  program  development 

The  units  of  Planning  and  Evaluation. 
Policy  Analysis  and  Development, 
Regulatory  Analysis  and  Development, 
Plant  Protection  Management  Systems, 
and  Animal  Health  and  Depredation 
Management  Systems,  under  the 
administrative  direction  of  the 
Administrator  and  the  functional  and    • 
technical  direction  of  the  Director,  PPD, 
are  responsible  for: 

(a)  Planning  and  evaluation.  (1) 
Sharing  with  the  Director  the 
responsibility  for  advising  the  APHIS 
Administrator  and  his  top  staff  on 
strategic  planning,  operational  planning, 
and  agency  evaluations. 

(2)  Designing,  implementing,  and 
managing  the  agency's  strategic 
planning  processes  that  establish  the 
basic  framework  for  overall  planning 
and  formulation  of  all  policies  and 
critical  agency  programs.  Ensuring  that 
operational  and  multi-year  plans 
conform  to  the  strategic  plan. 

(3)  Providing  a  system  that  monitors 
and  analyzes  world  events  and  trends 
that  may  effect  the  future  of  the 
organization.  Assessing  the  APHIS 
organizational  environment  to  identify 
strengths  that  might  help,  and 
weaknesses  that  might  hinder,  the 
accomplishment  of  agency  goals. 

(4)  Designing,  implementing,  and 
coordinating  the  agency  evaluation 
system;  developing  an  annual  evaluation 
plan;  monitoring  performance  of  the 
system;  and  establishing  a  mechanism 
for  follow-up  and  for  ensuring  that 
results  are  fed  into  the  decisionmaking 
process. 

(5)  Conducting  and  coordinating 
studies  and  analyses  of  present 
programs  and  support  functions  and 
estimating  their  potential  and  expected 
results.  Evaluating  results  against 
established  goals  and  objectives  and 
evaluating  program  effectiveness  and 
progress. 


(6)  Representing  APHIS  in 
maintaining  liaison  with  the  various 
planning  and  evaluation  staffs  of  the 
Department.  Maintaining  close 
cooperation  with  program  staffs  and 
serving  as  a  consultant  on  the 
application  of  planning  and  evaluating 
analytical  measures  and  techniques. 

(7)  Providing  advice  and  assistance  in 
the  development,  review,  modification, 
and  updating  of  the  APHIS  component 
of  the  Department's  multi-year  program 
and  financial  planning  system. 

(8)  Providing  guidance  and  expertise 
for  training  in  planning  and  evaluating 
techniques  and  analytical  methods. 

(b)  Policy  analysis  and  development 
(1)  Designing,  implementing,  and 
managing  an  agency  decisionmaking 
process  that  provides  for  timely 
identification  and  analysis  of  emerging 
issues.  Providing  guidelines  for  the 
identification  and  prioritization  of 
critical  issues.  Organizing  and 
coordinating  interdisciplinary 
committees  to  identify  desired  outcomes 
and  to  develop  proposed  options  for 
achieving  them.  Conducting  and 
coordinating  timely  analysis  of  potential 
impacts;  providing  recommendations, 
and  when  requested,  action  plans  for  the 
Administrator;  and  tracking  the  progress 
of  each  critical  issue. 

(2)  Conducting  short-  and  long-term 
analyses  of  agency  issues,  programs, 
and  policies  using  benefit  cost  analysis, 
econometric  analysis,  decisionmaking 
under  uncertainty  and  other  analytical 
techniques  to  provide  lop  management 
with  estimates  of  the  impacts  of 
alternative  policy  options. 

(3]  Conducting  regulatory  analyses  in 
support  of  the  critical  issues 
management  system;  analyzing  the 
impacts  of  APHIS  regulations  on 
affected  industries,  consumers  and  the 
economy  as  a  whole.  Conducting 
regulatory  flexibility  analyses  to 
determine  the  impact  of  regulations  on 
small  businesses  and  to  analyze 
alternatives  to  minimize  the  impact. 

(4)  Providing  guidance  to  other  APHIS 
staffs  on  analytical  techniques  for 
investigating  APHIS  policy  issues; 
reviewing  and  critiquing  analytical 
reports  prepared  by  other  APHIS  staffs 
as  well  as  working  papers  and  research 
done  for  APHIS  by  outside  contractors. 

(5)  Providing  expertise  for  training  in 
analytical  techniques  and  developments 
in  quantitative  methods,  economic 
analysis  and  other  topics  relevant  to 
bringing  a  modem  analytical  approach 
to  APHIS  program  and  policy  issues. 

(c)  Regulatory  analysis  and 
development.  (1)  Advising  the 
Administrator  and  other  key  officials  on 
matters  pertaining  to  APHIS  regulatory 


policy,  including  matters  relating  to 
Federal  Register  documents. 

(2)  Developing  and  drafting  proposed/ 
final  regulations  and  other  documents 
for  publication  in  the  Federal  Register 
(dockets).  Reviewing  dockets  for 
adequacy,  clarity,  and  compliance  with 
APHIS  program  policies.  USDA  policies, 
and  applicable  laws  and  regulations. 

(3)  Coordinating,  as  appropriate,  intra- 
and  inter-agency  review  of  Federal 
Register  dockets.  Establishing  and 
maintaining  an  agency-wide  clearance 
and  control  system  for  Federal  Register 
documents,  and  related  documents. 

(4)  Maintaining  a  system  for 
monitoring  existing  regulations  to 
determine  their  need,  enforceability,  and 
burdens  consistent  with  Departmental 
policies  and  statutory  requirements. 

(5)  Maintaining  the  official 
administrative  record  for  APHIS  Federal 
Register  documents. 

(6)  Serving  as  focal  point  for  analysis 
of  agency  and  public  comments  on 
proposed  APHIS  rules. 

(7)  Conducting  public  hearings 
concerning  proposed  APHIS  regulatory 
actions. 

(8)  Maintaining  liaison  viith  the  OGC 
and  with  other  Government  agencies, 
including  the  Office  of  the  Federal 
Register,  and  Office  of  Management  and 
Budget,  the  Small  Business 
Administration,  the  Environmental 
Protection  Agency,  and  the  Department 
of  the  Inferior  concerning  APHIS 
Federal  Register  documents. 

(9)  Providing  advice  to  agency 
personnel  in  the  preparation  of  various 
materials  for  agency  or  public 
distribution  concerning  APHIS  Federal 
Register  documents,  such  as  press 
releases,  economic  analyses,  regulatory 
impact  statements,  and  replies  to  public 
inquiries. 

(d)  Plant  Protection  Management 
Systems.  (1)  Identifying,  analyzing,  and 
selecting  viable  scientific  and  technical 
options,  design  approaches  and  research 
needs  in  order  to  design  new  Plant 
Protection  and  Quarantine  (PPQ) 
programs  and  major  changes  to  existing 
programs  within  the  framework  of  the 
agency's  strategic  plan. 

(2)  Establishing  major  PPQ  program 
goals,  objectives,  measurement  criteria, 
and  data  needs  for  evaluating  program 
outcomes. 

(3)  Developing  emergency  program 
plans,  including  response  strategies, 
guidelines,  and  emergency  action  and 
contingency  plans  capable  of  controlling 
and  eradicating  any  exotic  disease  or 
pest  that  might  threaten  crops,  other 
plant  life,  or  plant  products  of  the 
nation. 
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(4)  Monitoring  and  evaluating 
assigned  project  designs  performed 
elsewhere  in  the  agency  and  providing 
technical  guidance  as  necessary  to 
ensure  consistency  and  adequacy  of 
approach  and  design. 

(5)  Overseeing  the  integration  of  PPQ 
operational  plans  to  ensure  that  they 
support  the  long-term  goals  of  the 
agency. 

(6)  Coordinating  and  developing 
systems  or  models  to  assess  the  risk  of 
exotic  plant  organisms  entering  the  U.S. 
and  becoming  established  and  the 
potential  biological  and  economic 
impacts  and  appropriate  regulatory 
strategies  to  manage  the  risk. 

(7)  Conducting  risk  assessments  on 
significant  newly  introduced  exotic 
plant  organisms,  thereby  providing  the 
technical  and  scientific  basis  for 
subsequent  policy  formulation,  planning, 
and  regulatory  activities. 

(81  Conducting  risk  assessments  of 
exotic  plant  pests  and  diseases. 

(9)  Conducting  exotic  organism  entry 
pathway  studies. 

(10)  Conducting  epidemiological 
investigations  of  introduced  pests, 
diseases,  and  weeds. 

(11)  Conducting  assessments  of 
regulatory  strategies  designed  to  prevent 
the  introduction  of  exotic  organisms. 

(12)  Providing  scientific  and  technical 
support  to  PPD  programs  and  activities. 

(e)  Animal  Health  and  Depredation 
Management  Systems.  (1)  Within  the 
framework  of  the  agency's  strategic 
plan,  designing  new  VS  and  ADC 
programs  and  major  changes  to  existing 
programs  requiring  the  identification, 
analysis,  and  selection  of  viable 
scientific  and  technical  options,  design 
approaches  and  research  needs. 

(2)  Establishing  major  VS  and  ADC 
program  goals,  objectives,  measurement 
criteria,  and  data  needs  for  evaluating 
program  outcomes. 

(3)  Developing  emergency  program 
plans,  including  response  strategies, 
guidelines,  and  emergency  action  plans 
and  contingencies  capable  of  controlling 
and  eradicating  any  exotic  disease  or 
pest  that  might  threaten  the  U.S.  animal 
industry. 

(4)  Monitoring  and  evaluating 
assigned  project  designs  performed 
elsewhere  in  the  agency  and  providing 
technical  guidance  as  necessary  to 
ensure  consistency  and  adequacy  of 
approach  and  design. 

(5)  Overseeing  the  integration  of  VS 
and  ADC  operational  plans  to  insure 
that  they  support  the  long-term  goals  of 
the  agency. 

(6)  Coordinating  and  developing 
systems  or  models  to  assess  the  risk  of 
exotic  animal  organisms  entering  the 
United  States  and  becoming  established 


and  the  potential  biological  and 
economic  impacts  and  appropriate 
regulatory  strategies  to  manage  the  risk. 

(7)  Conducting  risk  assessments  of 
significant  newly  introduced  exotic 
animal  organisms  as  well  as  predator 
control  projects,  thereby  providing  the 
technical  and  scientific  basis  for 
subsequent  policy  formulation,  planning, 
and  regulatory  activities. 

(8)  Conducting  risk  assessments  of 
exotic  animal  pests  and  diseases. 

(9)  Conducting  exotic  organism  entry 
pathway  studies. 

(10)  Conducting  epidemiological 
investigations  of  introduced  pests  and 
diseases. 

(11)  Conducting  assessments  of 
regulatory  strategies  designed  to  prevent 
the  introduction  of  exotic  organisms. 

(12)  Providing  scientific  and  technical 
support  to  PPD  programs  and  activities. 

S  371.10    R«cnjltm«nt  and  davetopmrnit 

The  units  of  Career  Systems  and 
Recruitment;  Management,  Technical 
Training,  and  Development;  Professional 
Development  Center,  and  F^fessional 
Development  Coordination  and 
Training,  under  the  administrative 
direction  of  the  Administrator  and  the 
functional  and  technical  direction  of  the 
Director.  R&D.  are  responsible  for: 

(a)  Career  systems  and  recruitment. 
(1)  Formulating  and  recommending 
recruitment  and  career  development 
policies  and  procedures  consistent  with 
APHIS'S  overall  personnel  policies. 

(2)  Identifying  recruitment  needs, 
intermediate  and  long-range,  and 
forecasting  needs  for  specialized 
occupational  expertise. 

(3)  Developing  and  maintaining  a 
database  to  identify  appropriate 
external  sources  of  personnel  and 
expertise. 

(4)  Developing  strategies  and  plans  for 
recruitment. 

(5)  Conducting  recruitment  activities 
independently  and  with  program 
personnel. 

(6)  Establishing  and  maintaining  a 
system  for  evaluating  the  recruitment 
process  and  its  results. 

(7)  Identifying  and  developing  options 
within  APHIS  for  career  movement. 

(8)  Devising  mechanisms  for  enabling 
employees  to  choose  and  pursue 
alternative  career  paths. 

(b)  Management,  technical  training, 
and  development.  (1)  Developing  and 
recommending  supervisory  and 
management  development  programs. 

(2)  Developing  and  managing  selection 
processes  for  entry  to  supervisory  and 
management  development  programs. 

(3)  Designing,  developing,  and 
delivering,  or  arranging  for  delivery  of 


training  and  development  experience  for 
all  employees. 

(4)  Working  with  senior  executives  to 
identify  and  carry  out  opportunities  for 
growth  in  leadership  skills. 

(5)  Developing  and  administering  a 
system  for  evaluating  the  effectiveness 
of  participant  selections  and  programs. 

(6)  Recommending  improvement  of 
management  practices  to  promote  and 
enhance  the  payoff  of  management 
training  and  development. 

(c)  Professional  Development  Center. 
(1)  Designing,  processing,  and  working 
with  supervisors  and  managers  to 
implement  processes  to  identify  training 
and  development  needs  of  employees 
carrying  out  plant  health  programs  and 
related  biological  support  activities. 

(2)  Designing  and  developing 
instructional  programs  for  employees 
engaged  in  carrying  out  plant  health 
programs,  nationally  and 
internationally. 

(3)  Delivering  and  arranging  for  others 
to  deliver  courses  and  developmental 
assignments,  and  evaluating  those 
programs  to  determine  their 
effectiveness  and  any  need  for  change. 

(4)  Developing  and  keeping  up-to-date 
operational  models  for  use  in  training 
programs  and  by  line  program 
personnel. 

(d)  Professional  development 
coordination  and  planning.  (1) 
Developing  the  basic  concepts, 
procedures,  guidelines,  and  models  for 
packaging  a  compliete  scientific 
instructional  course. 

(2)  Working  with  universities  and 
professional  education  organizations  to 
provide  development  opportunities  for 
technical  and  professional  employees. 

(3)  Identifying  and  evaluating 
employee  development  needs  of 
technical  and  professional  employees. 

(4)  Designing,  developing,  and 
delivering  courses  and  seminars  to 
prepare  employees  to  effectively  carry 
out  animal  health  and  animal  care 
programs. 

(5)  Developing  and  maintaining  an 
automated  job  information  and  skill/ 
interest  bank  system. 

(6)  Revising  and  updating  the 
veterinary  accreditation  education 
model  as  required. 

S  371.1 1    Legislative  and  public  affairs. 

The  units  of  Public  Information, 
Executive  Correspondence,  Legislative 
Services,  and  Media  Services,  under  the 
administrative  direction  of  the 
Administrator  and  the  functional  and 
technical  direction  of  the  Director,  LP  A, 
are  responsible  for: 

(a)  Public  information.  (1)  Providing 
leadership  in  planning,  developing,  and 
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implementing  information  programs  for 
animal  health,  veterinary  biologies, 
animal  welfare,  biotechnology,  animal 
damage  control,  plant  protection  and 
agricultural  quarantine  inspection,  and 
regulatory  enforcement  activities  of 
APHIS. 

(2)  Coordinating  staff  emergency 
activities,  witli  input  from  other  staff 
groups,  providing  on-site  and 
headquarters  information  support  to  the 
Regional  Emergency  Animal  Disease 
Eradication  Organization  (READEO) 
and  the  Preparedness  for  Emergency 
Plant  Pest  Actions  (PEPPA)  task  force 
and  other  emergency  operations. 

(3)  Preparing  and  issuing  press 
releases,  background  statements,  special 
reports  and  other  informational  material 
to  the  general  public  and  special  groups 
in  agriculture  and  other  a^ected 
industries. 

(4)  Maintaining  contact  with  general 
and  trade  media  for  release  of 
immediate  and  complete  information 
regarding  agency  programs  and  policies. 

(5)  Drafting  and  distributing 
information  to  the  public,  through  the 
Office  of  Governmental  and  Public 
Affairs  of  the  Department. 

(6)  Conducting  public  information 
programs  in  support  of  cooperative 
international  pest  and  disease 
eradication  campaigns  carried  out  in 
foreign  countries. 

(7)  Preparing  and  issuing  news 
releases,  magazine  articles,  background 
statements,  special  reports,  and  other 
informational  materials  to  the  public 
press,  and  others  in  agriculture, 
government,  and  industry  in  the  United 
States  and  foreign  countries. 

(8)  Collaborating,  as  appropriate,  with 
foreign  officials,  the  United  States 
Information  Agency.  U.S.  Agricultural 
Counselors  and  Attaches,  and  other 
governmental  and  private  organizations 
and  individuals  in  the  planning  and 
conduct  of  assigned  educational 
activities  associated  with  APHIS 
cooperative  programs  in  foreign 
countries. 

(9)  Preparing  major  speeches, 
background  statements,  special  reports 
and  other  materials  required  by  APHIS 
and  Departmental  officials  concerning 
USDA's  international  activities. 

(10)  Advising  and  training  foreign 
personnel  in  public  information 
techniques,  either  on  site  in  foreign 
countries,  or  at  headquarters. 
Cooperating  with  international 
organizations,  such  as  FAO  and  the 
Interamerican  Institute  for  Cooperation 
in  Agriculture,  to  conduct  feasibility 
studies  of  public  information  aspects  of 
proposed  agricultural  programs,  to 
evaluate  existing  public  information 


capabilities,  and  to  propose 
improvements,  if  needed. 

(b)  Executive  correspondence.  (1) 
Coordinating  all  agency  activities  in 
carrying  out  the  Freedom  of  Information 
and  Privacy  Acts.  Making  all  initial 
determinations  to  deny  information 
requested  under  the  FOLA.  Ensuring  that 
nies  coming  within  the  scope  of  the 
Privacy  Act  are  properly  identified, 
used,  and  safeguarded. 

(2)  Writing,  tracking,  and  preparing  all 
Departmentally  controlled 
correspondence,  Congressional 
correspondence,  and  other  high-priority 
correspondence,  as  determined  by  the 
Administrator. 

(3)  Preparing  timely  and  responsive 
replies  to  written  inquiries  by 
identifying  accurate  sources  of 
information,  determining  agency  actions 
necessary,  tailoring  responses  to  the 
interests  of  the  recipient,  ensuring  that 
they  adhere  to  APHIS  policies  and  are 
consistent  with  other  responses,  and 
securing  the  corroboration  of 
appropriate  agency  officials. 

(4)  Preparing  reports  on  legislation  as 
requested  by  Congressional  staffs  or 
committees  and  monitoring  "The 
Congressional  Record"  for  items  of 
interest  to  APHIS. 

(5)  Providing  editorial  assistance  to 
staffs  in  the  preparation  of  speeches, 
briefings,  regulations,  procedural 
manuals,  articles  for  publication,  and 
standard  replies  to  recurring  questions 
posed  by  correspondence  answered  at 
the  program  level. 

(6)  Preparing  speeches  and  briefings 
for  top  Department  and  agency  officials 
and  also  Congressional  testimony 
support  material  for  agency  witnesses 
for  Congressional  hearings. 

(7)  Analyzing  proposed  legislation  to 
determine  its  impact  on  APHIS 
programs  and  preparing  legislative 
reports  when  requested  by  Congress. 

(c)  Legislative  services.  (1)  Advising 
and  assisting  the  Administrator  and 
other  agency  officials  on  all  matters 
relating  to  agency  legislative  affairs. 

(2)  Preparing  legislative  proposals  in 
connection  with  APHIS  programs  and 
responsibilities,  based  on 
recommendations  from  program 
officials. 

(3)  Analyzing  proposed  legislation  to 
determine  its  impact  on  APHIS 
programs  and  preparing  legislative 
reports  when  requested  by  Congress. 

(4)  Establishing  and  maintaining 
liaison  with  Members  of  Congress, 
various  Congressional  committees  and 
subcommittees,  and  their  staffs  on  all 
matters  pertaining  to  the  legislative 
affairs  of  APHIS.  This  includes 
responding  to  Congressional  telephone 
inquiries  and  tracking,  monitoring,  and 


reporting  on  pertinent  legislation  and 
hearings. 

(5)  Managing  and  providing  reports  on 
various  advisory  committees. 

(d)  Media  services.  (1)  Designing, 
producing,  and/or  coordinating 
production  of  graphic  design, 
photographic  and  video-related 
materials. 

(2)  Conducting  preprinting  policy, 
editorial,  and  graphic  design  reviews  of 
manuscripts  for  outside  publication. 

(3)  Conducting  media  relations  and 
legislative  affairs  training. 

(4)  Planning,  developing,  and 
maintaining  agency-wide  internal 
communication  systems. 

(5)  Monitoring  APHIS  issues  in  the 
media. 

§  371.12    Science  and  tedinoiogy. 

The  units  of  the  National  Veterinary 
Services  Laboratories,  the  Denver 
Wildlife  Research  Center,  the  Plant 
Methods  Development  Center,  and  the 
National  Montioring  and  Residue 
Analysis  Laboratory,  under  the 
administrative  direction  of  the 
Administrator  and  the  fimctional  and 
technical  direction  of  the  Director.  S&T. 
are  responsible  for 

(a)  National  Veterinary  Services 
Laboratories.  (1)  Participating  with  the 
Director.  S&T,  and  the  Deputy 
Administrator,  VS.  in  the  overall 
planning  and  formulation  of  all  policies, 
programs,  and  activities  of  Animal 
Health  Programs  as  they  affect 
laboratory  and  testing  services. 

(2)  Planning,  providing  leadership, 
coordinating,  and  conducting  a 
laboratory  support  and  diagnostic 
services  program  to  animal  disease 
control  and  eradication  programs;  and  a 
laboratory  support  program  to  the 
biologies  program  regulating  the 
production  and  marketing  of  veterinary 
biologies  in  interstate  and  international 
commerce. 

(3)  Providing  other  laboratory  support 
as  appropriate  to  other  APHIS 
organizations. 

(b)  Denver  Wildlife  Research  Center. 
(1)  Developing  or  adapting  existing 
techniques  to  resolve  animal  damage 
and  nuisance  problems  effective  and 
economically  with  minimal  risks  to 
humans  and  the  environment. 

(2)  Conducting  studies  in  biology, 
ecology,  and  behavior  as  required  for 
development  of  control  methods. 

(3)  Evaluating  the  impact  of  new  or 
existing  ^Jamage  control  methods  on 
target  spi-cies  and  on  the  environment 

(4)  Providing  data  as  required  for  the 
registration  and  for  the  maintenance  of 
registrations  of  control  materials  and 
devices. 
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(5)  Assisting  the  Deputy 
Administrator  for  ADC  and  the  ADC 
Operational  Support  unit  in  ADC 
operational  control  practices  and  in 
developing  and  reviewing  technical 
training  and  certification  programs. 

(6)  Consulting  with  the  interested 
public,  ADC  operational  programs 
staffs,  and  others  as  required  to  ensure 
that  the  research  program  is  designed  to 
meet  operational  program  needs. 

(7)  Maintaining  a  current  reference 
library  specializing  in  anin\^l  damage 
and  nuisance  control. 

(c)  Plant  Methods  Development 
Center.  (1)  Participating  with  the 
Director,  S&T,  and  the  Deputy 
Administrator,  PPQ,  in  the  overall 
planning  and  formulation  of  all  policies, 
programs,  and  activities  of  APHIS  as 
they  relate  to  methods  development 
initiatives. 

(2)  Planning,  providing  leadership,  and 
administering  the  development  of 
methods  and  procedures  and  providing 
scientific  and  technical  support  for 
APHIS  programs  and  activities, 
especially  as  they  relate  to  plant  pest 
control  (including  biological  control)  and 
quarantine  operations. 

(3)  Supervising,  directing, 
coordinating,  and  integrating  activities 
of  methods  development  centers. 

(4)  Developing  new  and  improved 
techniques  and  methods  for  managing 
agricultural  pests  and  for  making 
decisions  in  agricultural  production. 

(5)  Developing  new  techniques  that 
provide  operational  evaluation  of 
biological  control  organisms  in  field  use. 

(6}  Developing  new  techniques  fur 
quarantine  and  commodity  treatments 
and  insect  and  disease  survey  and 
detection. 

(7)  Directing,  coordinating,  and 
developing  new  technologies  that 
include  pesticide  efficacy,  bioassay,  and 
biological  control  as  needed  to  support 
APHIS  program  goals. 

(d)  National  Monitoring  and  Residue 
Analysis  Laboratory.  (1)  Participating 
with  the  Director,  S&T,  in  the  overall 
planning  and  formulation  of  all  policies, 
programs,  and  activities  of  S&T. 

(2)  Planning,  providing  leadership, 
coordinating,  and  directing  a  laboratory 
support  program  for  pesticide  residue 
analyses  and  collection  of 
environmental  components  (air,  soil, 
vegetation,  waiver,  sediment,  fishes, 
birds,  mammals,  reptiles,  and 
invertebrates),  crops  and  animal 
products,  analyses  of  program  pesticide 
concentrates,  industrial  hygiene 
monitoring  and  sample  analyses  in  work 
areas,  taxonomic  determination  of 
insect  species  by  chemcial  analyses,  and 
trace  analyses  of  organic  chemicals  in 
various  sample  matrices. 


9371.13    BlotMlNMlofly,  Mologlcs,  and 
•nvtroniiMntai  protection. 

The  units  of  Biotechnology 
Coordination  and  Technical  Assistance. 
Veterinary  Biologies.  Biotechnology 
Permits,  and  Environmental 
Documentation,  under  the 
administrative  direction  of  the 
Administrator  and  the  hinctional  and 
technical  direction  of  the  Director,  BBEP, 
are  responsible  for: 

(a)  Biotechnology  Coordination  and 
Technical  Assistance.  (1)  Providing 
technical  guidance  and  support  to  all 
BBEP  units. 

(2)  Analyzing  comments  and 
preparing  issue  papers  and 
correspondence  on  biotechnology 
regulatory  policy. 

(3)  Advising  APHIS  personnel  on  the 
preparation  of  various  documents  for 
APHIS  and  public  distribution. 

(4]  Coordinating  responses  on 
Freedom  of  Information  Act  requests 
pertaining  to  biotechnology,  biologies, 
and  environmental  documents,  and 
reviewing  and  assisting  in  the 
preparation  of  environmental 
assessments. 

(5)  Preparing  annual  reports  on  APHIS 
biotechnology  regulatory  activities. 

(6)  Ensuring  proper  notification  to  the 
Office  of  Agricultural  Biotechnology  on 
the  receipt  of  permit  applications  and 
issuance  of  permits  and  licenses. 

(7)  Preparing  the  BBEP  budget  in 
cooperation  with  APHIS  Management 
and  Budget  offlcials. 

(8)  Acting  as  liaison  with  APHIS  R&D 
Staff  in  recruiting  for  BBEP  positions 
and  providing  for  professional 
development. 

(b)  Veterinary  biologies.  (1) 
Recommending  licensure  of  veterinary 
biologies  establishments  and  products 
and  issuing  importation  permits  under  9 
CFR  Parts  101-118. 

(2)  Establishing  test  methods  and 
criteria  for  product  acceptance  and 
serial  release. 

(3)  Establishing  license  requirements 
ensuring  compliance  by  each  applicant 
before  issuance  of  a  license. 

(4)  Establishing  production  standards 
and  procedures. 

(5]  Reviewing  veterinary  biologies 
labels  and  advertising  claims  for 
compliance. 

(6)  Establishing  criteria  for  inspection 
of  licensed  establishments  and  the 
evaluation  of  such  inspections. 

(7)  Developing  policies  and  directives 
governing  and  pertaining  to  biologies 
activities  and  programs. 

(8)  Serving  as  consultant  and  advisor 
to  government  officials,  professional  and 
industry  organizations,  and  the  general 
public  concerning  scientific  and 


administrative  aspects  of  the  biologies 
program. 

(c)  Biotechnology  permits.  (1) 
Reviewing  and  processing  permit 
applications  under  Part  340  of  this 
chapter. 

(2)  Issuing  permift  for  the  introduction 
of  regulated  articles. 

(3)  Maintaining  liaison  with  state 
departments  of  agriculture,  the 
academic  community  and  scientific 
societies. 

(4)  Providing  technical  information  for 
environmental  analysis  for  permits 
allowing  environmental  release  of 
regulated  articles. 

(5)  Serving  as  a  resource  at  the 
request  of  the  Administrator  (or  other 
APHIS  and  USDA  units,  and  other 
government  agencies. 

(d)  Environmental  documentation.  (1) 
Planning,  producing,  and  analyzing  all 
environmental  documentation  relative 
to  compliance  with  the  NEPA  and  other 
environmental  laws.  This 
documentation  includes  but  is  not 
limited  to  environmental  assessments, 
environmental  impact  statements,  and 
records  of  decisions. 

(2]  Ensuring  agency  compliance  with 
NEPA. 

(3)  Conducting  public  hearings  and 
analyzing  comments  on  agency  NEPA 
regulations  and  conducting  agency 
scoping  hearings  relating  to 
environmental  impact  statements. 

(4}  Serving  as  liaison  with  the 
Department's  Office  of  the  General 
Counsel  on  matters  pertaining  to  NEPA- 
related  documents  and  other 
environmental  laws. 

S371.14    Dstogations  Of  authority. 

(a)  Associate  Administrator.  The 
Associate  Administrator  is  delegated 
the  authority  to  perform  all  the  duties 
and  to  exercise  all  the  functions  and 
powers  that  are  now,  or  that  may 
become,  vested  in  the  Administrator, 
including  the  power  of  redelegation 
except  where  prohibited,  and  including 
authority  reserved  to  the  Administrator 
in  S  371.16  of  this  part.  The  Associate 
Administrator  is  also  authorized  to  act 
for  the  Administrator  in  the  absence  of 
the  Administrator. 

(b)  Deputy  Administrators  and 
Directors.  The  Deputy  Administrators  of 
PPQ,  VS,  ADC,  M&B.  REAC.  and  IS.  and 
the  Directors  of  PPD,  R&D,  LP  A,  S&T. 
and  BBEP.  and  the  officers  they 
designate  to  act  for  them — with  prior 
specific  approval  of  the  Administrator — 
are  delegated  the  authority,  severally,  to 
perform  all  duties  and  to  exercise  all  the 
functions  and  powers  that  are  now,  or 
that  may  become  vested  in  the 
Administrator  (including  the  power  of 


redelegation.  except  where  prohibited] 
except  authority  that  is  reserved  to  the 
Administrator.  Each  Deputy 
Administrator  or  Director  shall  be 
responsible  for  the  programs  and 
activities  in  APHIS  assigned  to  that 
Deputy  Administrator  or  Director. 

(c)  PPd  VS,  ADC.  REAC.  M&B.  S&T. 
REAC.  and  IS.  The  Directors  of 
Operational  Support  for  PPQ.  VS.  ADC. 
and  IS;  the  Regional  Directors  for  PPQ, 
VS.  ADC,  and  IS;  the  Directors  of  the 
National  Veterinary  Services 
Laboratories,  the  Denver  Wildlife 
Research  Center,  the  Plant  Methods 
Development  Centers,  and  the  National 
Monitoring  and  Residue  Analysis 
Laboratory;  and  the  Assistant  Deputy 
Administrator  for  REAC  are  delegated 
authority  in  connection  with  the 
respective  functions  assigned  to  each  of 
them  in  this  part.  They  are  authorized  to 
perform  all  the  duties  and  exercise  all 
the  functions  or  powers  that  are  now  or 
that  may  become  vested  in  the 
Administrator  except  the  authorities 
reserved  to  the  Administrator  or  a 
Deputy  Administrator.  The  Directors  of 
the  Budget  and  Accounting,  Human 
Resources.  Administrative  Services,  and 
Information  Systems  and 
Communications  Divisions.  Resource 
Management  Systems  and  Evaluation 
Staff,  the  Field  Servicing  Office.  Equal 
Opportunity  and  Civil  Rights,  and  Equal 
Opportunity  Counseling  are  delegated 
authority  in  connection  with  the 
respective  fiuictions  assigned  to  each  of 
them  in  this  part  to  perform  all  the 
duties  and  exercise  all  the  functions  and 
powers  that  are  now  or  that  may 
become  vested  in  the  Administrator 
except  the  authorities  reserved  to  the 
Administrator  or  Deputy  Administrator. 

(d)  Area  veterinarians  in  charge,  VS. 
Area  Veterinarians  in  Charge  of  VS 
programs  are  delegated  authority  to: 

(1)  Issue  exemptions  to  facilities  or 
premises  from  the  requirements  of 
section  4  of  the  Swine  Health  protection 
Act  pursuant  to  section  4(b)  of  the  Act  (7 
U.S.C.  3803).  and 

(2)  Issue  permits  to  operate  facilities 
to  treat  garbage  pursuant  to  section 
(5)(a)  of  the  Swine  Health  Protection  Act 
(7  U.S.C.  3804). 

S  371.15    ConctHTMrt  authority  and 
rMponsMilty  to  tha  Administrator. 

(a)  No  delegation  or  authorization  in 
this  part  shall  preclude  the 
Administrator  or  each  Deputy 
Administrator  or  Director  from 
exercising  any  of  the  powers  or 
functions  or  from  performing  any  of  the 
duties  conferred  upon  each, 
respectively.  Any  delegation  or 
authorization  is  subject  at  all  times  to 
withdrawal  or  amendment  by  the 


Administrator,  and  in  their  respective 
Fields,  by  each  Deputy  Administrator  or 
Director.  The  Officers  to  whom 
authority  is  delegated  in  this  part  shall: 

(1)  Maintain  close  working 
relationships  with  the  officers  to  whom 
they  report. 

(2)  Keep  them  advised  with  respect  to 
major  problems  and  developments,  and 

(3]  Discuss  with  them  proposed 
actions  involving  major  policy  questions 
or  other  important  Considerations  or 
questions  including  matters  involving 
relationships  with  other  federal 
agencies,  other  agencies  of  the 
Department,  other  divisions  and  staffs 
or  offices  of  the  agency  or  other 
governmental  or  private  organizations 
or  groups. 

(b)  Prior  authorizations  and 
delegations.  All  prior  delegations  and 
redelegations  of  authority  relating  to 
any  functions,  program,  or  activity 
covered  by  the  Statement  of 
Organization.  Functions  and  Delegations 
of  Authority,  shall  remain  in  effect 
except  as  they  are  inconsistent  with  this 
part  or  are  amended  or  revoked.  Nothing 
in  this  part  shall  affect  the  validity  of 
any  action  taken  previously  under  prior 
delegations  or  redelegations  of  authority 
or  assignments  of  functions. 

§371.16    RMarvatkm  of  authority. 

The  following  are  reserved  to  the 
Administrator,  or  to  the  individual 
designated  to  act  for  the  Administrator 

(a)  The  initiation,  change,  or 
discontinuance  of  major  program 
activities. 

(b)  The  issuance  of  regulations 
pursuant  to  law. 

(c)  The  transfer  of  functions  between 
Deputy  Administrators  or  Directors. 

(d)  The  transfer  of  funds  between 
Deputy  Administrators  or  Directors. 

(e)  The  transfer  of  funds  between 
work  projects  within  each  Deputy 
Adminisb'ator's  or  Director's  area, 
except  those  not  exceeding  10  percent  of 
base  funds  or  $50,000  in  either  work 
project,  whichever  is  less. 

(f)  The  approval  of  any  change  in  the 
formal  organization,  including  a  section, 
its  equivalent,  or  higher  level. 

(g)  The  making  of  recommendations  to 
the  Department  concerning 
establishment,  consolidation,  change  in 
location,  or  abolishment  of  any  regional, 
state,  area,  and  other  field  headquarters, 
and  any  region  or  other  program  area 
that  involves  two  or  more  states,  or  that 
crosses  state  lines. 

(h)  Authority  to  establish,  consolidate, 
or  change  a  location  or  abolish  any  field 
office  or  change  program  area 
boundaries  not  included  in  paragraph  (g) 
of  this  section. 


BEST  COPY  AVAILABLE 


(i)  Approval  of  ail  appointments, 
promotions,  and  reassignments  in  GS-14 
and  GM-14  and  above. 

(j)  Authorization  for  foreign  travel  and 
for  attendance  at  foreign  and 
international  meetings,  including  those 
held  in  the  United  States. 

(k)  Approval  of  all  appointments, 
promotions,  and  reassignments  of 
employees  to  foreign  countries. 

(1)  Approval  of  budget  estimates. 

(m)  Authority  to  determine  the 
circumstances  under  which  commuted 
traveltime  allowances  may  be  paid  to 
employees  performing  inspection  and 
necessary  auxiliary  services  after 
normal  working  hours  or  on  holidays, 
when  these  services  come  within  the 
scope  of  the  Act  of  August  28. 1950  (7 
U.S.C.  2260). 

S  371.17    AvaihMUty  of  inf onnation  and 


Any  person  desiring  information  or  to 
comment  on  the  programs  and  functions 
of  the  agency  should  address 
correspondence  to  the  appropriate 
Deputy  Administrator  or  Director. 
APHIS,  U.S.  Department  of  Agriculture, 
Washington,  DC.  20250.  The  availability 
of  information  and  records  of  the  agency 
is  governed  by  the  rules  and  regulations 
in  Part  370  of  this  chapter. 

Dated:  May  25. 1988. 
James  W.  Glosser, 

Administrator.  Animal  and  Plant  Health 

Inspection  Service. 

(PR  Doc.  89-12914  Filed  5-30-89;  8.45  am] 

HLUNG  COOC  3410.34-11 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  303 

Textile  FIlMT  Products  Identification 
Act 

agency:  Federal  Trade  Commission. 
action:  Final  rule. 

summary:  On  November  15. 1988.'  the 
Commission  initiated  a  notice-and- 
comment  rulemaking  proceeding  to 
solicit  comment  on  whether  a  new 
generic  name  and  definition  should  be 
added  to  Rule  7, 16  CFR  303.7.  of  the 
Rules  and  Regulations  Under  the  Textile 
Fiber  Products  Identification  Act.  15 
U.S.C.  70,  et  seq.,  to  describe  a  new  fiber 
developed  and  manufactured  by  the  Sun 
Company  ("Sun"),  of  Radnor, 
Pennsylvania.  The  Commission  has 
analyzed  the  record  developed  during 
that  proceeding  and  has  concluded  that 
Sun  has  not  shown  that  its  fiber  is 


'  53  FR  45913. 
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sufTiciently  different  from  nylon  to 
justify  the  creation  of  a  new  definition 
and  name  to  describe  it  The 
Commission  announces,  therefore,  that 
Textile  Rule  7  will  not  be  amended. 
OATK  May  31. 1969. 

POM  rUIITNIR  HmOMMATION  CONTACT: 

lames  Mills.  Attorney  (202/326-3035). 
Division  of  Enforcement.  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  Washington,  DC  20580. 

tumiMiNTAiiv  mromiATiON: 
Section  A.  Background 

Rule  e.  16  CFR  303.6.  of  the  Rules  and 
Regulations  under  the  Textile  Fiber 
Products  Identification  Act  requires 
manufacturers  to  use  the  generic  names 
of  the  nbers  contained  in  their  textile 
fiber  products  in  making  required 
disclosures  of  the  fiber  content  of  the 
products.  Rule  7, 16  CFR  303.7,  sets  forth 
the  generic  names  and  definitions  that 
the  Commission  has  established  for 
synthetic  fibers.  Rule  8. 16  CFR  303A 
contains  the  procedures  for  establishing 
new  generic  names. 

On  February  3. 1968.  Sun's  subsidiary, 
the  Sun  Refining  and  Marketing 
Company,  requested  that  the 
Commission  establish  a  new  generic 
name  and  definition  for  a  fiber  it 
manufactures.  Sun's  application 
describes  its  fiber  as  a  polyetheramide 
that  it  has  identified  by  the  trademark 
"VIVRELLE"  Sun  notes  that  its  fiber  is 
now  commercially  available  from  Snia 
Fibre,  an  Italian  Company  with  whit^ 
Sun  jointly  developed  VIVRELLE.  and 
that  it  will  soon  become  available  in'Uiis 
country,  first  as  an  import  and.  later,  as 
a  domestically  manufactured  product. 
The  application  and  related  materials 
were  placed  on  the  rulemaking  record. 

Sun  has  been  designating  VIVRELLE 
as  "nylon."  Sun  contends,  however,  that 
its  fiber  is  substantially  different  from 
nylon,  both  chemically  and  in  terms  of 
its  physical  performance.  Sun's  fiber  is 
fully  described  in  Sun's  application  and 
in  the  November  15  Notice. 

Sun  contends  tiiat  VIVRELLE,  which  it 
describes  as  a  block  copolymer  of  a 
conventional  nylon  with  a 
polyetiieramide,  is  a  synthetic  "comfort" 
fiber.  It  views  VIVRELLE  as  a  unique 
combination  of  three  important  comfort- 
related  characteristics:  softness, 
moisture  absorption  and  moisture 
transport  and.  therefore,  as  an  ideal 
candidate  for  consumer  apparel  such  as 
sweatsuits,  undergarments,  etc.  Sun 
presents  considerable  data  that  show 
that  the  polyetheramidea  are  superior  to 
conventional  nylons  in  the  factors 
relevant  to  comfort.  Sun  submits  that  the 
differences  are  substantial  enough  that 


the  polyetheramidea  should  not  have  to 
be  classified  with  conventional  nylons. 

Sun  proposes  a  new  generic  fiber 
classification  and  defmition  for  its  fiber 
and  a  corresponding  change  to  the 
existing  definition  of  nylon  so 
consumers  will  not  mistakenly  associate 
VIVRELLE  with  nylon  and  nylon's 
properties.  Sun  recommends  the  name 
"OXAMID"  for  its  fiber. 

After  an  initial  analysis  of  Sun's 
application,  the  Commission,  on  June  14. 
1988,  granted  Sun  the  designation  "SU 
0001"  for  temporary  use  in  describing 
the  fiber  pending  final  disposition  of  the 
application. 

Section  B.  Analysis  of  Comments  and 
Final  Action* 

The  November  15  Notice  solicited 
comment  on  the  application  generally  as 
well  as  specifically  on  whether  the 
application  met  the  following  three 
criteria,  which  the  Commission  has 
identified  as  grounds  for  granting 
petitions  for  new  generic  names,  and 
which  the  Commission  has  applied  to 
Sun's  application:  ' 

1.  The  fiber  for  which  a  generic  name 
is  requested  must  have  a  tmemical 
composition  radically  different  ftom 
other  fibers,  and  that  distinctive 
chemical  composition  must  result  in 
distinctive  physical  properties  of 
significance  to  the  general  public. 

2.  The  fiber  must  be  in  active 
commercial  use  or  such  use  must  be 
immediately  foreseen. 

3.  The  granting  of  the  generic  name 
must  be  of  importance  to  the  consuming 
public  at  large.  raUier  than  to  a  small 
group  of  knowledgeable  professionals 
such  as  purchasing  officers  for  large 
Government  agencies. 

In  addition  to  Sun's  application,  the 
record  includes  a  supplemental  filing 
from  Sun  responding  to  specific 
questions,  posed  by  staff,  relating  to  the 
application.  This  filing  was  placed  on 
the  rulemaking  record  at  the  beginning 
of  the  comment  period.*  The  record  also 
includes  a  comment  from  the  E.  L  du 
Pont  de  Nemours  &  Company  ("Du 
Pont").* 


*  Th«  crilMto  appear  at  38  FR  3411Z,  34114  (Dec 
11, 1973). 

*  20e-24-3.  The  commtnt*  in  this  proceeding  have 
beea  placed  on  the  public  record  under  the 
numaricaJ  deeignaUon  aOB-24.  Sun'i  appbcaUon  la 
niunbared  ZOS-M-l.  Iha  November  IS  Notice  la  aos- 
24-2.  Sun't  tupplemental  anawera  are  20S-24-3,  and 
Du  Pont'i  comment  (and  technical  attachment*)  la 
numbered  206-24-4.  Referencea  io  theee  documents 
will  be  made  by  using  theie  nuaerical  deaignationa 
and  a  page  reference. 

*  Du  Pont  beUevet  that  Sun  ha*  not  demonatraled 
that  VIVRELLE  i*  chemically  and  phyiically 
different  enough  to  juatify  detcribmg  it  a*  anything 
other  than  nylon.  Du  Pont  pointa  out  that  then  are 
leveral  Tiber*  In  current  production,  daaaifiad  as 


Chemical  Composition 

After  a  thorough  analysis  of  the 
record,  the  Commission  finds  that 
VIVRELLE  cannot  accurately  be 
described  as  "radically  different"  in 
chemical  structure  frtim  nylon.  In  Rule  7 
of  the  Textile  Rules,  nylon  is  defined  as 
a  manufactured  fiber  in  which  the  fiber- 
forming  substance  is  a  long-chain 
synthetic  polyamide  in  which  less  than 
85%  of  the  amide-linkages  are  directly 
attached  to  two  aromatic  rings.* 
According  to  Sun's  application, 
VIVRELLE  is  a  block  copolymer  of 
conventional  nylon  (for  example,  nylon- 
6.  or  nylon-6,6)  with  a  polyetheramide. . 
By  Sun's  estimation.  "*  *  *  at  least  15% 
of  the  amide  linkages  in  the  block 
copolymer  are  attached  to  aliphatic 
ether  units.  In  general,  the  maximum 
amount  is  40%."  * 

A  reading  of  Sun's  application 
suggests,  however,  that  Sun  appears  to 
be  producing  a  mixed,  block  copolymer 
with  15%  polyetheramide  in  the  fiber. 
The  application  does  not  convincii^y 
demonstrate  that  Sim  will  be  producing 
a  fiber  in  which  significantly  greater 
than  15%  by  weight  of  the  conventimial 
nylon  amide  units  or  linkages  have  been 
replaced  or  substituted.  In  its 
supplemental  filing.  Stm  suggests  that 
the  amide  interchange  reaction  in  its 
copotjrmer  is  indeed  apparent  from 
indirect  physical  evidence,  such  as 
melting  point/differential  scanning 
calorimetry  data.*  But  weight  fractions 
of  the  individual  constituents  suggest 
that,  at  15%  claimed  amide  interchange, 
it  remains  uncertain  that  more  than  15% 
of  the  amide  linkages  are  attached 
directly  to  aliphatic  ether  units. 
Restated,  it  is  unclear  that  15%  or  more 
of  the  amide  linkages  have  been 
substituted.  Consequentiy,  VTVRELLB 
has  not  been  shown  to  have  a  chemical 
composition  radic€dly  different  from 
nylon.  "*" 

The  current  definition  of  nylon 
includes  a  broad  range  of  long-chain 
polyamide-based  fibers,  which  permits 
an  equally  broad  range  of  chemical 


"nylon."  that  exhibit  propertiei  similar  to  those  Sun 
attribute*  to  VIVRELLE,  *uch  a*  Du  Pont'*  Supplex 
and  Antron  nylon  B.B  fibers,  bnperial  Chemical 
Industries'  Tactel  nylon-S,B  fiber  and  Allied 
Chemical's  Hydrofll  nylon-S  fiber.  Du  Pont  also 
believes  that  "the  granting  of  a  new  generic  name 
and  definition  for  aliphatic  polyetheramide  block 
copolymers  could  lead  to  a  proliferation  of 
application*  for  new  generic*  ba*ed  on  fiber 
compoeition*  that  are  only  marginally  different  fai 
chemical  structure  from  the  current  definition  of 
nylon  and  exhibit  property  difference*  which  are 
largely  imperceptible  to  the  consuming  public" 

•  16  CFR  303.7(1). 

*  206-24-1,  »-4. 

^  206-24-3. 1.  See  also  Attachments  1-3, 
especially  the  Report  by  R.  M.  Thompson. 


structure  and  physical  properties  to  be 
included  under  the  definition.  All  of 
these  fibers  are  generically  nylon.*  The 
Commission  finds  that  the  current 
definition  is  appropriate  to  describe 
VIVRELLE  chemically. 

Physical  Properties 

In  addition  to  finding  that  VIVRELLE's 
chemical  composition  is  not  "radically 
different"  from  that  of  nylon,  the 
Commission  finds  that  VIVRELLE  does 
not  possess  "distinctive  physical 
properties  of  significance  to  the  general 
public."  While  Sun  has  shown  that 
VIVRELLE  has  desirable  physical 
characteristics  that  could  make  the  fiber 
useful  to  the  general  public,  it  has  not 
demonstrated  that  these  are  linked  to  a 
radical  chemical  difference  from  nylon 
(discussed  immediately  above),  nor  has 
it  shown  that  the  physical 
characteristics  are  "distinctive."  Indeed, 
as  Du  Pont  notes  in  its  comments  for  the 
public  record  and  by  means  of  the  two 
patents  attached  to  its  comment,  there 
are  several  nylons  in  production  that 
have  similar  physical  characteristics.' 

In  summary,  Sun's  application  does 
not  demonstrate  that  its  new  fiber  has  a 
chemical  composition  that  is  radically 
different  from  nylon,  nor  does  it 
demonstrate  that  the  fiber  possesses 
distinctive  physical  properties  that 
result  from  a  chemical  difference. 
Consequently,  the  Commission  denies 
Sun's  application  on  the  basis  that  Sim 
has  not  met  the  first  of  the  published 
criteria  mentioned  earlier — it  must  be 
radically  different  chemically  and  have 
distinctive  physical  properties. 

Section  C  Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  regulatory 
analysis  (5  U.S.C.  603-604)  are  not 
applicable  because  the  Commission  is 
not  amending  the  Rules  and  Regulations 
Under  the  Textile  Fiber  Products 
Identification  Act. 

List  of  Subjecto  in  16  CFR  Part  303 

Labeling,  Textile,  Trade  practices. 

Authority:  Sec.  7(c]  of  the  Textile  Fiber 
Products  Identirication  Act,  IS  U.S.C.  70(e); 
Sec.  553  of  the  Administrative  Procedure  Act, 
5  U.S.C.  553. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
(FR  Doc.  89-12870  Filed  5-30-a9:  8:45  am] 

BIUJNO  COOC  67S(M>1-4I 


•  There  is  one  exception — aramid — which  has 
been  demonstrated  to  have  a  radically  different 
chemical  structure,  and  for  which  a  new  generic 
definition  was.  therefore,  granted.  38  FR  34112  (Dec 
11. 1973). 

*  206-24-4,  3.  See  footnote  4.  above. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  140 

Conduct  of  Members  and  Employees 
of  ttw  Commission 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  Rule. 

StiMMARY:  The  Commission  is  amending 
its  Code  of  Conduct  for  Commission 
members  and  employees.  Section 
140.735-8(a)  of  the  Commission's  Code 
of  Conduct,  17  CFR  140.735-8(a), 
generally  prohibits  Commission 
members  or  employees  from  accepting 
any  gift,  meal,  entertainment  or  other 
thing  of  monetary  value  from  an 
organization  or  person  with  whom  they 
transact  official  business. 

Section  140.735-8(b)  of  the  Code  of 
Conduct,  17  CFR  140.735-8(b).  provides 
several  exceptions  to  this  general 
prohibition.  The  amendment  deletes  two 
of  the  exceptions  in  order  to  reduce 
redundancy  and  to  promote  certainty  in 
the  application  of  the  exceptions.  The 
Commission's  rule  changes,  which  relate 
solely  to  agency  organization, 
procedure,  and  practice,  have  been 
approved  by  the  Office  of  Government 
Ethics  of  the  Office  of  Personnel 
Management. 

EFFECTIVE  DATE:  This  rule  change  shall 
be  effective  on  May  31, 1989. 
FOR  FURTHER  INFORMA'nON  CONTACT 

Susan  M.  Milligan,  Attorney,  Office  of 
the  General  Counsel,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW..  Washington,  DC  20581. 
Telephone:  (202)  254-7110. 
SUPPLEMENTARY  INFORMATION:  In  1988, 
the  Conunission  revised  its  Code  of 
Conduct  to  conform  one  of  the 
exceptions  to  the  prohibition  on 
acceptance  of  things  of  value  by 
Commission  members  and  employees  to 
a  recent  interpretation  by  the  Office  of 
Government  Ethics  ("OGE").  See  FR 
13288  (April  22, 1988)  (Proposed  Rule);  53 
FR  27677  (July  22, 1988)  (Final  Rule). 
At  the  time  that  it  approved  these 
revisions  OGE  noted  that  the  Code  of 
Conduct  contains  two  exceptions  to  the 
general  prohibition  to  acceptance  of 
things  of  value  that  embody  the  concept 
of  nominal  value.  A  general  exception  to 
allow  acceptance  of  things  of  nominal 
value  appears  at  §  140.735-8(b)(l)  of  the 
Code.  A  more  specific  exception 
allowing  acceptance  of  unsolicited 
advertising  or  promotional  material  of 
nominal  value  such  as  pens,  pencils,  and 
calendars  appears  at  S  140.735-8(b](4)  of 
the  Code.  In  practice,  the  Commission 
generally  has  not  permittted  the 


acceptance  of  things  of  nominal  value 
unless  those  items  are  of  the  type 
described  in  S  140.735-8(b)(4)  "of  the 
Code.  In  order  to  eliminate  duplicative 
references  to  things  of  nominal  value, 
the  Commission  is  now  deleting 
S  140.735-8(b)(l). 

Further,  at  the  time  that  it  approved 
the  1988  revisions  to  the  Code  of 
Conduct,  OGE  expressed  the  view  that 
S  140.735-8(b)(6]  of  the  Code  should  be 
deleted  since  it  was  broader  than  the 
permissible  exceptions  set  forth  in 
Executive  Order  11222  and  the  model 
OGE  regulations  at  5  CFR  735.  which 
establish  the  general  prohibition  against 
acceptance  of  things  of  value.  Section 
140.735-8(b)(6)  of  the  Code  permits  the 
Commission  to  grant  other  exceptions  to 
the  general  prohibition  "when 
warranted  and  appropriate  in  a 
'  particular  situation."  In  fact,  the 
Commission's  records  reflect  that  it  has 
never  invoked  this  exception.  The 
Commission  is  acceding  to  OGE's 
request  to  eliminate  S  140.735-8(b)(6]  of 
the  Code  of  Conduct.  In  order  to 
preserve  its  flexibility  to  handle 
unforeseeable  circumstances  that  may 
occur  in  the  future,  however,  the 
Commission  is  adding  a  footnote  at  the 
end  of  S  140.735-8(b)(7)  to  provide  that 
the  Commission  may  grant  other 
exceptions  with  the  concurrence  of  OGE 
in  the  event  it  believes  an  exception  not 
covered  by  the  Code  would  be 
warranted  in  a  particular  situation.  The 
Commission  anticipates  that  the  need  to 
use  this  procedure  will  arise  with 
extreme  infrequency. 

The  Commission  has  determined  that 
this  amendment  to  the  Code  of  Conduct 
relates  solely  to  agency  organization, 
procedure  and  practice.  Therefore,  thes 
provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553.  generally 
requiring  notice  of  proposed  rulemaking 
amd  other  opportunity  for  public 
participation,  are  not  applicable.  The 
Commission  further  finds  that  there  is    . 
good  cause,  to  make  this  amendment 
effective  upon  publication  in  the  Federal 
Register. 

List  of  Subjects  in  17  CFR  Part  140 

Commodity  futures.  Conflicts  of 
Interest,  Ethics,  Organization,  Functions 
and  procedures. 

Accordingly,  the  Commission, 
pursuant  to  the  authority  contained  in 
Executive  Order  11222  and  5  CFR  735- 
202(b).  proposes  to  amend  its  Code  of 
Conduct.  Subpart  C  of  Part  140  of 
Chapter  I  of  Title  17  of  the  Code  of 
Federal  Regulations  as  specified  below: 
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PART  140-{  AMENDED] 

1.  The  authority  citation  for  17  CFR 
Part  140  continues  to  read  as  follows: 

Authority:  17  U.S.C.  12a. 

S140.735-*   (Amended] 

2.  Section  140.735-6(b)  is  proposed  to 
be  revised  to  read  as  follows: 

•        •        •       •       • 

(b)  Exceptions.  This  paragraph  does 
not  apply:  When  the  circumstances 
make  it  clear  that  it  is  obvious  family  or 
personal  relationships  rather  than  the 
business  of  the  persons  concerned 
which  govern  and  are  the  motivating 
factors;  when,  on  infrequent  occasions, 
food  and  refreshments  of  nominal  value 
are  offered  in  the  ordinary  course  of  a 
luncheon  or  dinner  meeting  or  other 
meeting  '**:  when  unsolicited 
advertising  or  promotional  materials, 
such  as  pens,  pencils,  note  pads, 
calendars  and  other  items  of  nominal 
value  are  offered:  when  local 
transportation  is  provided  to  the 
member  or  employee  while  he  is  on 
official  business  and  alternative 
arrangements  are  impracticable;  to 
customary  loans  from  banks  or  other 
financial  institutions  on  customary 
terms  to  finance  proper  and  usual 
activities  of  employees  such  as  home 
.nortgage  loans;  if  the  General  Counsel 
approves  in  advance,  to  reasonable 
travel  and  subsistence  expense 
reimbursement  by  potential  employers 
provided  the  Commission  member  or 
employee  is  engaged  in  bona  flde  post- 
Commission  employment  negotiations 
and  is  not  on  ofBcial  business  at  the 
time;  or  if  the  General  Counsel  approves 
i.n  advance,  to  attendance  and 
acceptance  of  food  and  refreshments 
served  at  widely-attended  group  events. 
In  deciding  whether  Commission 
members  and  employees  may  attend 
and  accept  food  and  refreshments  at 
such  group  events,  the  General  Counsel 
will  consider  whether. 

(1)  It  is  in  the  Commission's  interest 
that  the  Commission  member  or 
employee  attend  the  event  where  food 
and  refreshments  are  being  served; 

(2)  The  sponsor  of  the  event  is  an 
individual  or  entity  that  is  regulated  by 
the  Commission,  or  an  individual  or 


■**  For  purpoM*  of  paragraph  (bH2)  of  (hit 
•ection.  the  Office  of  Covemmcnt  Ethics  of  the 
Office  of  Personnel  Management,  hai  defined  the 
term  "meeting"  to  mean  a  luncheon,  dinner,  or  other 
meeting  attended  by  a  large  group  at  which  the 
Commitaion  member  or  employee  ii  the  gueal 
■peaker.  or  a  meeting  at  which  food  ii  brought  hi  to 
facilitate  the  continuance  of  the  work  and  it  not 
itaelf  the  focus  of  the  meeting.  See  October  Z3. 1987 
Memorandum  Re:  Acceptance  of  Food  and 
Refreshments  by  Executive  Branch  Employees  from 
Donald  E.  CampbeU.  Acting  DIncior.  Office  of 
Covemment  Ethics  at  4-i. 


entity  that  has  some  other  business 
connection  with  the  Commission  or  is 
directly  involved  in  a  matter  pending 
before  the  Commission  so  that  the 
timing  or  other  circumstances 
surrounding  the  event  would  create  an 
appearance  of  impropriety  that 
outweighs  the  agency's  interest  in  the 
Commission  member's  or  employee's 
attendance; 

(3)  The  event  will  be  of  mutual 
interest  to  the  government  and  industry 
such  as  a  reception,  seminar, 
conference,  industry  trade  fair,  or 
training  session,  whose  informational 
value  is  not  merely  incidental  to  its 
entertainment  value  (In  instances  where 
the  Conomission  has  paid  for  a  member's 
or  employee's  admission  to  a  conference 
or  seminar,  the  member  or  employee 
may  participate  in  all  events  hosted  by 
the  conference  organizers  as  part  of  the 
paid  admission.  However,  attendance 
and  acceptance  of  food  and 
refreshments  at  receptions  and  other 
events  hosted  by  parties  other  than  the 
conference  sponsor,  but  held  during  the 
course  of  the  conference,  must  be 
approved  in  advance  by  the  General 
Counsel  in  accordance  with  the 
requirements  of  this  section); 

(4)  The  food  and  refreshments  offered 
in  conjunction  with  the  event  will  be 
excessive; 

(5)  There  are  any  other  relevant 
factors  that  should  be  considered  in 
reaching  a  determination.'*^ 

Issued  in  Washington,  DC  on  May  24, 1989 
by  the  CoimnisBion. 
Jean  A.  Webb, 

Secretary  to  the  Commission. 
[FR  Doc.  8»-12888  Filed  5-30-«e;  S:45  am] 
BtLUNQ  COOC  nSI-OI-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

Naw  Animal  Drugs  for  Usa  in  Animal 
Feeds;  Salinomycin,  Roxaraona,  and 
Uncomyctoi 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 


'**The  Commission,  with  the  concurrence  of  the 
Office  of  Govermient  Ethics,  may  grant  other 
exceptions  if  the  Commission  determines  that  an 
exception  Is  warranted  and  appropriate  in  a 
particular  situation.  See  5  CFR  736.202(b). 


application  (NADA)  filed  by  A.H. 
Robins  Co.  providing  for  use  of  currently 
approved  salinomycin,  roxarsone.  and 
lincomycin  Type  A  medicated  articles  to 
make  combination  drug  Type  C 
medicated  feeds  for  the  prevention  of 
coccidiosis  and  for  improved  feed 
efficiency  in  broiler  chickens. 

EFFECnvE  date:  May  31, 1989. 

FOR  FURTHER  INFORMATWN  CONTACT: 

Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-128),  Food  and  Drug 
Administratioa  5600  Fishers  Lane, 
Rockville,  MD  20657,  301-443-4317. 

SUPPLEMENTARY  INFORMATION:  A.H. 
Robins  Co.,  1405  Cummings  Dr.,  P.O. 
Box  28609,  Richmond,  VA  23261-6609. 
filed  NADA  140-581  providing  for 
combining  separately  approved 
salinomycin,  roxarsone,  and  lincomycin 
Type  A  medicated  articles  to  make 
combination  drug  Type  C  medicated 
feeds  for  broiler  chickens.  The  Type  C 
medicated  feeds  contain:  salinomycin 
sodium,  40  to  60  grams  per  ton; 
roxarsone,  45.4  grams  per  ton;  and 
lincomycin,  2  grams  per  ton.  The  feed  is 
indicated  for  the  prevention  of 
coccidiosis  caused  by  Eimeria  tenella, 
E.  necatrix,  E.  acervulina,  E.  maxima,  E. 
brvnetti,  and  E.  mivati,  including  some 
field  strains  of  E.  tenella  that  are  more 
susceptible  to  roxarsone  combined  with 
salinomycin  than  to  salinomycin  alone, 
and  for  improved  feed  efficiency  in 
broilers. 

The  NADA  is  approved  and  the 
regulations  are  amended  in  21  CFR 
558.325  by  revising  paragraph  (c](3)(xv) 
and  in  21  CFR  558.550  by  adding  new 
paragraph  (b](l)(xiv).  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

These  are  new  animal  drugs  used  in 
Type  A  medicated  articles  to  make  Type 
C  medicated  feeds.  Lincomycin  and 
roxarsone  are  Category  II  drugs  which, 
as  provided  in  21  CFR  558.4,  require  an 
approved  form  FDA  1900  for  making  a 
Type  C  medicated  feed  from  a  Type  A 
article.  Therefore,  an  approved  FDA 
1900  is  required  for  making  a  Type  C 
medicated  feed  containing  salinomycin, 
roxarsone,  and  lincomycin  as  provided 
in  approved  NADA  140-581  and  in 
S  558.550  as  amended  by  this  final  rule. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e](2](ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
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Lane.  Rockville,  MD  20857.  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(ii)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512,  82  Stat.  341-351  (21 
U.S.C.  360b):  21  CFR  5.10  and  5.83. 

2.  Section  558.325  is  amended  by 
revising  paragraph  (c)(3)(xv)  to  read  as 
follows: 

§  558.325    Lincomycin. 
*         •         •         *         * 

(c)  *  •  * 

(3)  *  *  * 

(xv)  Salinomycin  with  or  without 
roxarsone  as  in  §  558.550. 
***** 

3.  Section  558.550  is  amended  by 
adding  new  paragraph  (b)(l)(xiv)  to  read 
as  follows: 

§  558.550    Salinomycin. 

***** 

(b)  •  *  * 

(1)  *  *  • 

(xiv)(o)  Amount  per  ton.  Salinomycin 
40  to  60  grams,  roxarsone  45.4  grams, 
and  lincomycin  2  grams. 

[b)  Indications  for  use.  For  the 
prevention  of  coccidiosis  caused  by 
Eimeria  tenella,  E.  necatrix.  E. 
acervulina,  E.  maxima.  E.  brunetti,  and 
E.  mivati,  including  some  field  strains  of 
E.  tenella  that  are  more  susceptible  to 
roxarsone  combined  with  salinomycin 
than  to  salinomycin  alone,  and  for 
improved  feed  efficiency. 

(c)  Limitations.  Feed  continuously  as 
sole  ration.  Not  approved  for  use  with 
pellet  binders.  Drug  overdose  or  lack  of 
water  may  result  in  leg  weakness.  Do 
not  feed  to  layers.  Do  not  allow  horses, 
adult  turkeys,  guinea  pigs,  rabbits, 
hamsters,  or  ruminants  access  to  this 
feed.  Ingestion  by  these  species  may 
result  in  severe  gastrointestinal  effects 
or  may  be  fatal.  Withdraw  5  days  before 
slaughter.  Lincomycin  hydrochloride 


monohydrate  as  provided  by  No.  000009 
in  §  510.600(c)  of  this  chapter. 
Roxarsone  as  provided  by  No.  017210  in 
§  510.600(c)  of  this  chapter. 
***** 

Dated:  May  23, 1989. 
Gerald  B.  Guest. 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  89-12857  Filed  5-30-89;  8:45  am] 
WUJNO  CODE  4160-01-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  20  and  301 

[T.D.79411 

Special  Uen  for  Estate  Taxes  Deferred 
Under  Section  6166  or  6166A; 
Procedure  and  Administration 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Correction  to  final  regulations. 

summary:  This  document  contains 
corrections  to  Treasury  Decision  7941. 
which  was  published  in  the  Federal 
Register  for  Tuesday.  February  7, 1984 
(49  FR  4467).  The  final  regulations  relate 
to  a  special  lien  under  section  6324A  for 
estate  taxes  deferred  under  section  6166 
or  6166A. 
FOR  FURTHER  INFORMATION  CONTACT: 

Donald  W.  Kanuk,  (202)  56&-3862  (not  a 
toll-free  number). 

SUPPl^MENTARY  INFORMATION 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  provide  the 
public  with  the  guidance  needed  to 
comply  with  the  law  and  affect  those 
estates  electing  a  special  lien  in  favor  of 
the  United  States  on  property  as 
security  for  deferred  payments  of  estate 
tax.  They  reflect  changes  in  the 
applicable  law  made  by  the  Tax  Reform 
Act  of  1976,  the  Revenue  Act  of  1978. 
and  the  Economic  Recovery  Tax  Act  of 
1981. 

Need  for  Correction 

As  published,  T.D.  7941  contains 
typographical  errors  which  have  proven 
to  be  misleading  and  are  in  need  of 
correction. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  (T.D.  7941)  which  was 
the  subject  of  FR  Doc.  84-3321.  is 
corrected  as  follows: 

1.  On  page  4467.  in  the  preamble, 
column  3.  in  the  last  two  lines  of  the 
second  paragraph,  under  the  heading 


"Special  Analysis",  the  language  "1545- 
0754"  should  read  "1545-0757." 

2.  On  page  4469.  column  2.  the  last  two 
lines  of  the  second  paragraph  under 
§  301.6324A-1,  the  language  "1545-0754  ' 
should  read  "1545-0757." 
Dale  0.  Goode. 

Chief.  Rcgulat:cns  Unit,  Assistant  Chief 
Counsel,  (Corporate). 
[FR  Doc.  89-12824  Filed  5-30-89;  8:45  air.| 
BILUNG  CODE  4A30-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

32  CFR  Part  199 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Custodial  Care;  Correction 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Final  rule;  correction. 

summary:  This  document  is  to  cx)rrect 
an  administrative  error  printed  in  the 
Federal  Register  on  Thursday,  May  11. 
1989  (54  FR  20385).  In  the  heading  of  the 
document  "Amdt.  .N6.  20"  is  listed.  The 
amendment  number  should  be  "21."  All 
other  information  reniains  unchanged  in 
the  CHAMPUS  custodial  care  document. 
FOR  further  information  CONTACT: 
Rose  M.  Sabo,  Office  of  Program 
Development,  OCHAMPUS,  telephone 
(303)  361-4014. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

May  24. 1989. 

[FR  Doc.  89-12831  Filed  5-30-89:  845  am] 

BIULING  CODE  3810-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  7F3500/R1026;  FRL-357B-81 

Pesticide  Tolerance  for  Avermectin  Bi 
and  Its  Delta-8,9-lsomer 

AGENCY:  Environmental  Protection 
Agency  (EPA).  • 

action:  Final  rule. 

SUMMARY:  This  rule  establishes  a 
tolerance  for  the  residues  of  the 
insecticide  avermectin  Bi  and  its  delta- 
8,9-isomer  in  or  on  the  raw  agricultural 
commodity  (RAC)  cottonseed.  This 
regulation  to  establish  a  maximum 
permissible  level  for  residues  of  the 
chemical  was  requested  pursuant  to 
petitions  by  Merck  and  Co..  Inc..  Merck 
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Sharp  and  Dohme  Research 

Laboratories. 

■FFIcnvi  DATI:  May  31. 1989. 

address:  Written  objections,  identified 
by  the  document  control  number  [PP 
7F3500/R1028].  may  be  submitted  to  the 
Hearing  Clerk  (A-110).  Environmental 
Protection  Agency.  Rm.  3708,  401  M 
Street  SW..  Washington,  DC  20460. 

FON  FURTHER  INFORMATION  CONTACT: 

By  mail: 

George  LaRocca,  Product  Manager  (PM) 
15,  Registration  Division  (H-7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington  DC  20460 

Office  location  and  telephone  number 
Rm.  200,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202.  (703)- 
557-2400 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  May  13. 1987  (52  FR  18019), 
which  announced  that  Merck  and  Co.. 
Inc..  Merck  Sharp  and  Dohme  Research 
Laboratories,  Hillsborough  Rd.,  Three 
Bridges,  N]  08887,  had  submitted 
pesticide  petition  (PP)  7F3500  proposing 
to  establish  tolerances  in  or  on  the  raw 
agricultural  commodity  (RAC) 
cottonseed  at  0.005  part  per  million 
(ppm)  for  the  residues  of  the  insecticide/ 
miticide  avermectin  Bi  and  its  delta-8,9- 
isomer  (a  mixture  of  avermectins 
containing  >  80  percent  avermectin  Bi. 
(5.0  dimethyl  avermectin  Ai  J  and  <  20 
percent  avermectin  Bi,.  (5-0-demthyl-25- 
di(l-methyl-propyl)-25-(l-methylethyl) 
avermectin  Ai  JJ. 

No  comments  were  received  in 
response  to  the  notice  of  filing. 

In  May  1989,  the  Agency  issued  a 
conditional  registration  for  avermectin 
Bi  with  an  expiration  date  of  March  31, 
1992.  The  registration  was  made 
conditional  since  certain  data  were 
lacking.  In  order  to  evaluate  the  effects 
of  avermectin  Bi  on  fish,  mammals,  and 
aquatic  invertebrates  and  evaluate  the 
effects  in  or  on  soil,  several  data 
requirements  must  be  fulfilled  during  the 
period  of  conditional  registration.  Such 
requirements  include  a  fish  life-cycle 
study  (sec.  72-5)  which  must  be 
submitted  to  the  Agency  by  October 
1991;  a  simulated  aquatic  biological  field 
study  (sec.  72-7)  which  is  due  by 
October  1991;  a  simulated  mammalian 
field  test  (sec.  71-5)  which  is  due  by 
October  1991;  results  of  the  analyses  of 
the  three  remaining  soil  core  replicates 
(field  dissipation  study — sec.  164-1) 
which  must  be  submitted  by  July  24, 
1989;  and  an  adsorption/desorption 
study  (sec.  163-1)  which  must  be 
submitted  by  June  1990. 

Due  to  the  lack  of  these  studies,  the 
Agency  is  establishing  the  tolerances  for 


this  pesticide  on  cottonseed  with  an 
expiration  date  of  March  31, 1993,  to 
cover  residues  expected  to  be  present 
during  and  for  1  year  after  the  period  of 
conditional  registration. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerance 
includes  a  12-month  oral  toxicity  study 
in  dogs  with  a  no-observed-e^ect  level 
(NOEL)  of  0.25  milligram  (mg)/kilogram 
(kg)/day;  a  24-month  rat  chronic 
feeding/oncogenicity  study  with  a  NOEL 
of  1.  5  mg/kg/day  with  no  oncogenic 
effects  observed  at  dose  levels  up  to  and 
including  2.0  mg/kg/day,  the  highest 
dose  tested  (HDT);  a  22-month  mouse 
chronic  toxicity/oncogenicity  study  with 
a  NOEL  of  4  mg/kg/day  with  no 
oncogenic  effects  observed  at  dose 
levels  up  to  and  including  8  mg/kg/day 
(HDT);  and  a  two-generation  rat 
reproduction  study  with  a  NOEL  of  0.12 
mg/kg/day.  At  a  dose  level  of  0.40  mg/ 
kg/day  (HDT),  the  toxic  effects 
observed  in  this  study  were  increased 
number  of  dead  pups  at  birth,  decreased 
viability  and  lactation  indices, 
decreased  pup  body  weights,  and  retinal 
anomalies  in  some  offspring. 
Avermectin  B,  was  negative  for 
mutagenic  effects  in  the  Ames  assay,  V- 
79  mammalian  cell  assay,  in  vitro 
chromosomal  aberration  assay  in 
Chinese  Hamster  Ovary  cells,  and  in 
vivo  cytogenic  assay  in  male  mice.  In  a 
rat  in  vitro  hepatocyte  mutagenicity 
assay,  avermectin  Bi  at  doses  of  0.3  and 
0.6  millimoles  produced  an  increase  in 
single  strand  DNA  breaks.  However, 
when  the  assay  was  carried  out  in  vivo 
at  10.6  mg/kg,  no  mutagenic  effects  were 
observed  in  hepatocytes  of  rats.  No 
teratogenic  effects  were  observed  in  rats 
at  dose  levels  up  to  and  including  1.6 
mg/kg/day  (HDT).  No  teratogenic 
effects  were  observed  in  a  rabbit 
teratology  study  with  dose  levels  up  to 
and  including  1.0  mg/kg/day.  However, 
in  a  series  of  developmental  toxicity 
studies,  avermectin  Bi  produced 
matemaltoxicity  (lethality)  and 
developmental  toxicity  (cleft  palate)  in 
CF,  mice.  The  NOEL  for  matemal- 
toxicity was  0.05  mg/kg/day,  and  for 
developmental  toxicity  was  0.2  mg/kg/ 
day. 

The  delta-8,9-isomer  of  avermectin  Bi 
is  a  plant  photodegradate  which 
possesses  avermectin-like  toxicological 
activity.  Since  this  isomer  is  not 
produced  in  animals,  additional 
toxicology  studies  were  conducted  on 
this  isomer.  These  studies  included  a 
series  of  developmental  toxicity  studies 
on  rats  and  mice.  The  deIta-8,9-isomer 
was  negative  for  teratogenicity  in  rats  at 
doses  up  to  and  including  1.0  mg/kg/day 


(HDT).  However,  in  CF,  mice  the  delta- 
8,9-isomer,  like  avermectin  Bi,  produced 
matemaltoxicity  (lethality)  and 
developmental  toxicity  (cleft  palate). 
The  NOEL  for  matemaltoxicity  was  0.10 
mg/kg/day  and  the  NOEL  for 
developmental  toxicity  was  0.06  mg/kg/ 
day.  The  delta-8,9-isomer  did  not 
produce  adverse  reproductive  effects  in 
a  one-generation  rat  reproduction  study 
at  doses  up  to  and  including  0.4  mg/kg/ 
day  (HDT)  and  was  also  negative  in  the 
Ames  mutagenicity  assay  at  doses  up  to 
3,000  fig/plate. 

Because  of  the  developmental  effects 
seen  in  animal  studies  the  Agency  used 
the  rat  reproduction  study  with  a  safety 
factor  of  300  to  assess  chronic  dietary 
exposure  and  establish  an  acceptable 
daily  intake  (ADI).  The  300  fold  safety 
factor  was  employed  to  account  for  (1) 
inter-  and  intra-species  differences  (2) 
pup  death  observed  in  the  reproductions 
study  (3)  matemaltoxicity  (lethality] 
NOEL  =  0.05  mg/kg/day.  and  (4)  cleft 
palate  in  the  mouse  teratology  study 
with  the  isomer,  NOEL  =  0.06  mg/kg. 
The  ADI,  based  on  a  NOEL  of  0.12  mg/ 
kg/day  from  a  2-generation  rat 
reproduction  study  and  a  safety  factor 
of  300,  is  0.0004  mg/kg/body  weight 
(bwt)/day.  The  theoretical  maximum 
residue  contribution  (TMRC)  from  this 
tolerance  as  well  as  pending  tolerances 
on  celery,  pears,  and  tomatoes  and 
temporary  tolerances  on  citrus  with 
secondary  residues  in  meat  and  milk  in 
0.000052  mg/kg/bwt/day.  This  is 
equivalent  to  about  13  percent  of  the 
ADI.  This  analysis  used  tolerance  level 
residues  and  100  percent  crop  treated. 
The  two  most  highly  exposed  population 
subgroups,  nonursing  infants  and 
children  aged  1  to  6.  have  estimated 
TMRCs  of  0.000151  mg/kg  body  weight/ 
day  (38%  of  the  ADI)  and  0.000118  mg/kg 
body  weight/day  (29%  of  the  ADI), 
respectively.  Since  a  raminant 
metabolism  study  indicated  no 
accumulation  of  avermectin  in  tissues  or 
milk  and  no  measurable  residues  (<  2 
ppb)  occurred  in  cottonseed  even  after 
treatment  at  exaggerated  application 
rates  no  tolerances  for  secondary 
residues  in  meat  and  milk  nor 
processing  data  are  required.  Thus  the 
proposed  tolerance  on  cotton  results  in 
an  exposure  of  less  than  0.000001  mg/kg 
body  weight/day,  representing  less  than 
0.1%oftheADL 

Additionally,  a  dietary  acute  exposure 
analysis  for  this  tolerance  and  pending 
tolerances  for  this  chemical  was 
conducted  using  the  NOEL  of  0.06  mg/ 
kg/day  for  developmental  toxicity  in  CFi 
mice  for  the  delta-8,9-isomer.  The 
Tolerance  Assessment  System  (TAS) 
subgroup  of  interest  in  this  analysis  is 


women  aged  13  and  above,  which  is  the 
TAS  subgroup  most  closely 
approximating  women  of  child-bearing 
age.  The  margins  of  safety  for  the 
average  woman  of  child-bearing  age 
was  calculated  to  be  1.579;  none  of  the 
target  population  is  expected  to  have  a 
MOS  of  less  than  250.  ' 

Non-dietary  margins  of  safety  for 
these  effects  (matemaltoxicity  and 
developmental  toxicity)  were  also 
calculated  for  persons  engaged  in  the 
application  of  avermectin  to  cotton 
(mixers/loaders/applicators  and 
harvesters)  and  were  found  to  exceed 
100  in  all  instances. 

The  metabolism  of  the  chemical  in 
plants  for  this  cottonseed  use  is 
adequately  understood.  An  analytical 
method  (gas  hquid  chromatography  with 
an  electron  capture  detector)  is 
available  for  enforcement.  Prior  to  its 
publication  in  the  "Pesticide  Analytical 
Manual",  Vol.  II.  the  enforcement 
methodology  is  being  made  available  in 
the  interim  to  anyone  who  is  interested 
in  pesticide  enforcement  when 
requested  from:  By  maU: 
Public  Docket  and  Freedom  of 

Information  Section  (H-7506C), 
Field  Operations  Division, 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency. 
Ariington,  VA  22202, 
(703)--557-3282. 
401  M  Street  SW., 
Washington,  DC  20460. 
Office  location  and  telephone  number 
Rm.  246.  CM#2, 
1921  Jefferson  Davis  Highway. 

The  tolerances  established  by 
amending  40  CFR  Part  180  will  be 
adequate  to  cover  residues  in  or  on 
cottonseed. 

There  are  currently  no  actions 
pending  against  the  registration  of  this 
product.  This  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerances  are  sought. 

Based  on  the  above  information  and 
data  considered,  the  Agency  concludes 
that  the  tolerances  would  protect  the 
public  health.  Therefore,  the  tolerances 
are  established  as  set  forth  below  with 
an  expiration  date  of  February  28, 1994. 
After  receipt  and  evaluation  of  the  data 
required  to  support  the  conditional 
registration  of  avermectin  Bi  and  its 
delta-8,9-isomer,  the  Agency  will 
consider  establishing  permanent 
tolerances  without  an  expiration  date 
for  residues  of  the  chemical  and  its 
metabolite. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after  the 
date  of  publication  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk  (address  above).  Such 


objections  should  be  submitted  in 
quintuplicate  and  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections.  If  a 
hearing  is  requested,  the  objections  must 
state  the  issues  for  the  hearing.  A 
hearing  will  be  granted  if  the  objections 
are  legally  sufficient  to  justify  the  relief 
-  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164  (5  U.S.C.  601-612)).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  the 
tolerance  requirements  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4, 1981  (48  FR  24950). 

List  of  Subjects  in  40  CFR  Fart  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  May  22, 1989. 
Douglas  D.  Campt, 
Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  New  S  180.449  is  added,  to  read  as 
follows: 

S  180.449    Avermettn  Bi  and  Its  (telta-8.»- 
Isomen  tolerances  for  residues. 

Tolerances,  to  expire  March  31, 1993, 
are  established  for  the  combined 
residues  of  the  insecticide  avermectin  Bi 
[a  mixture  of  avermectins  containing 
>80  percent  avermectin  Bi,  (5-0- 
demethyl avermectin  Aijand  <  20  percent 
avermectin  Bib  (5-0-demethyl-25-di{l- 
methylpropyl)-25-(l-methylethyl) 
avermectin  Ai,)]  in  or  on  the  following 
commodities: 


Commodities 

Pan  per  million 

Cottonseed 

0  005 

— 

[FR  Doc.  89-12909  Filed  5-30-89;  8:45  am] 
BILUNG  CODE  65<O-50-M 


40  CFR  Part  186 

(FAP  6H5481/R102S:  FRL-357S-9] 

Pesticide  Tolerance  for  Triflumlzole 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  renews  an 
established  feed  additive  regulation  to 
permit  the  combined  residues  of  the 
fungicide  triflumizole  and  its 
metabolites  containing  the  4-chloro-2- 
trifiuormethyl-aniline  moiety  (calculated 
as  trinumizole)  in  or  on  certain  feed 
items.  This  regulation  to  renew 
established  maximum  permissible  levels 
for  combined  residues  of  triflumizole 
was  requested  by  Uniroyal  Chemical 
Co.,  Inc.,  to  permit  marketing  of  feed 
commodities  fitjm  experimental  use  of 
the  fungicide  on  apples  and  grapes. 
EFFECTIVE  DATE:  April  12,  1989. 

FOR  FURTHER  INFORMATION  CONTACT  By 

mail: 

Registration  Division  (H-7505C), 
Attention:  Product  Manager  (PM)  21. 
Environmental  Protection  Agency, 
Office  of  Pesticide  Programs,  401  M 
Street  SW..  Washington.  DC  20460 
In  person,  contact:  Susan  Lewis  (Acting 
PM  21).  Rm.  227.  CM#2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202, 
(202)-557-1900 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  4. 1988  (53  FR 
15813),  EPA  issued  21  CFR  561.444 
Triflumizole  (redesignated  as  40  CFR 
186.5850  in  the  Federal  Register  of  June 
29. 1988  (53  FR  24668]).  establishing  a 
feed  additive  regulation  for  the 
combined  residues  of  triflumizole  (1-(1- 
((4-chloro-2- 

(trinuoromethyl)phenyl)imino]-2- 
propoxyetheyI]-lH-imidazoIe)  and  its 
metabolites  containing  the  4-chloro-2- 
trifiuormethylaniline  moiety  (calculated 
as  triflumizole)  in  or  on  the  following 
processed  commodities:  apple  pomace 
at  2.0  ppm,  grape  pomace  at  25.0  ppm. 
and  raisin  waste  at  8.0  ppm. 

The  feed  additive  regulation  is  being 
renewed  to  April  12, 1990.  to  permit 
processing  of  apples  and  grapes  which 
have  been  treated  in  connection  with 
proposed  EPA  Experimental  Use  Permit 
No.  400-EUP-64. 

The  scientific  data  reported  and  other 
relevant  material  have  been  evaluated, 
and  it  has  been  determined  that  the 
fungicide  can  be  safely  used  in  the 
prescribed  manner  when  such  use  is  in 
accordance  with  the  label  and  labeling 
accepted  in  connection  with  the 
experimental  use  permit  issued  pursuant 
to  Federal  Insecticide,  Fungicide,  and 
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Rodenticide  Act  (FIFRA)  as  amended 
(66  Stat.  973.  7  U.S.C.  136  et  seq.),  and 
the  regulation  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested,  the  objections  must  state  the 
issues  for  the  hearing  and  the  groimds 
for  the  objections. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1154,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  food  and 
feed  additive  levels,  or  conditions  for 
safe  use  of  additives,  or  raising  such 
food  and  feed  additive  levels  do  not 
have  a  significant  ecomomic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4, 1981  (46  FR  24950). 

Uat  of  Subjects  in  40  CFR  Part  186 

Animal  feeds.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  22. 1989. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  186  is 
amended  as  follows: 

PAAT  186-{AMENDED1 

1.  The  authority  citation  for  Part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  By  revising  S  186.5850.  to  read  as 
follows: 

S  186.5850    Trtflumizole. 

A  feed  additive  regulation  is  renewed 
to  permit  residues  of  the  fungicide 
triflumizole  (l-(l-((4-chloro-2- 
(trifluoromethyl)phenyl)imino)2- 
propoxyethyl)-lH-imidazole)  and  its 
metabolites  containing  the  '-chloro-2- 
triHuoromethyl-aniline  moi^ 
(calculated  as  triflumizole]  in  or  on  the 
following  processed  feeds  when  present 
therein  as  a  result  of  application  to 
grapes  and  apples  in  connection  with  an 
experimental  use  program  which  expires 
on  April  12. 1990. 


Feeds 


Apple  pomace. 
Grape  pomace 
Raism  waste .... 


Parts  per 
million 


2.0 

2S.0 

8.0 


This  regulation  expires  on  April  12. 
1990. 

[FR  Doc.  89-12910  Filed  5-30-89;  8:45  am] 
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40  CFR  Part  300 
[FRL-3578-6] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 
National  Priorities  Ust  Update 

May  16. 1989. 

aqency:  Environmental  I^tection 

Agency. 

ACTION:  Notice  of  deletion  of  a  site  from 
the  National  I^orities  List. 

summary:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Voortman  Farm  Site  from  the 
National  Priorities  List  (NPL).  The  NPL 
is  Appendix  B  to  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  Commonwealth  of 
Pennsylvania  have  determined  that  no 
further  Fund-flnanced  remedial  action  is 
appropriate  at  this  site,  and  that  actions 
taken  to  date  are  protective  of  public 
health,  welfare,  and  the  environment. 
EFFECTIVE  DATE:  May  31,  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nick  DiNardo,  RPM.  EPA.  Region  III. 
Pennsylvania  Remedial  Response 
Section  (3HW21),  Hazardous  Waste 
Management  Division,  841  Chestnut 
Building.  6th  Floor,  Philadelphia,  PA 
19107,  (215)  597-8541. 
SUPPLEMENTARY  INFORMATION:  The  EPA 

identifies  sites  that  appear  to  present  a 
significant  risk  to  public  health,  welfare, 
or  the  environment  and  maintains  the 
NPL  as  the  list  of  those  sites.  Sites  on 
the  NPL  may  be  the  subject  of 
Hazardous  Substance  Superfund  (Fund) 
financed  remedial  actions.  Any  site 
deleted  from  the  NPL  remains  eligible 
for  Fund-financed  remedial  actions  in 
the  unlikely  event  that  conditions  at  the 
site  warrant  such  action.  Section 
300.66(c)(8)  of  the  NCP  does  not  affect 
responsible  party  liability  or  impede 
agency  efforts  to  recover  costs 
associated  with  response  efforts. 


The  site  EPA  deletes  from  the  NPL  is 
1.  Voortman  Farm,  Upper  Saucon 
Township,  PA. 

An  explanation  of  the  criteria  for 
deleting  this  site  from  the  NPL  was 
presented  in  section  11  of  the  March  24, 
1989,  Notice  of  Intent  to  Delete  (53  FR 
48662).  A  description  of  the  site  and  how 
it  meets  the  criteria  for  deletion  was 
presented  in  section  IV  of  that  Notice.  A 
notice  was  also  placed  in  a  local 
newspaper  announcing  the  Intent  to 
Delete. 

The  closing  date  for  comments  on  the 
Notice  of  Intent  to  Delete  was  May  1, 
1989.  No  comments  were  received. 

List  of  Subjects  in  40  CFR  Part  300 

Hazardous  waste. 

PART  300— {AMENDED] 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows. 

Authority:  Section  105,  Pub.  L  96-510.  94 
Slat.  2764.  42  U.S.C.  9605  and  Sec.  311(c)(2), 
Pub.  L  92-500  as  amended,  86  Stat.  865.  33 
U.S.C.  1321(c)(2);  EO.  12316,  46  FR  42237;  tO. 
11735,  38  FR  21243. 

Appendix  B — [Amended] 

2.  The  NPL  in  40  CFR  Part  300i 
Appendix  B  is  amended  as  follows: 

In  Group  17  remove  the  following 
entry  and  move  up  the  other  entries 
accordingly.  Voortman  Farm,  Upper 
Saucon  Township,  Pennsylvania.  The 
NPL  will  reflect  this  deletion  in  the  next 
final  update. 

Date:  May  11, 1989. 

Stanley  L  Laskowski, 

Acting  Regional  Administrator. 

[FR  Doc.  89-12912  Filed  5-30-89;  8:45  am| 

BiuiNO  cooc  ssso-ao-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  69 

(CO  Docket  No.  78-72  Phase  1;  FCC  89-143] 

Access  Charges 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has 
modified  the  Part  69  access  charge  rules 
governing  the  composition  of  the 
National  Exchange  Carrier  Association 
(NECA)  Board  of  Directors.  The  revised 
rules  provide  for  the  NECA  Board  to  be 
composed  of  three  members  from  subset 

I  companies,  three  members  from  subset 

II  companies,  and  six  members  from  III 
companies.  The  revised  rules  will  not 


alter  the  total  number  of  directors 
required  by  the  Commission's  rules  for 
subsets  I  and  II  representation,  but 
rather  ensure  that  representatives  of 
both  subset  I  and  subset  II  companies 
would  serve  on  the  Board.  The  revised 
rules  will  reflect  more  accurately  the 
interests  of  member  companies  in 
NECA's  operations  in  light  of  the 
revised  common  line  pooling  structure 
that  was  implemented  on  April  1. 1989. 
EFFECTIVE  DATE:  June  30, 1989. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Peggy  Reitzel,  Policy  and  Program 
Planning  Division,  Common  Carrier 
Bureau  (202)  632-4047. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order  (FCC  89-143),  adopted  May  8, 
1989,  and  released  May  22, 1989.  The  full 
text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  239),  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington,  DC,  20037. 

Summary  of  Report  and  Order 

1.  The  Commission's  rules  currently 
provide  that  exchange  carriers  are 
divided  into  three  subsets  for  purposes 
of  representation  on  the  Board  of 
Directors  of  NECA.  Subset  I  consists  of 
the  Bell  System  Operating  Companies 
except  Cincinnati  Bell  Inc,  and  Southern 
New  England  Telephone  Company. 
Subset  II  consists  of  all  other  telephone 
companies  with  annual  operating 
revenues  in  excess  of  $40  million.  Subset 
III  consists  of  all  exchange  carriers  other 
than  those  that  are  members  of  subsets  1 
or  IL  The  Commission's  rules  allocate 
membership  on  the  Board  according  to 
this  formula. 

2.  Because  of  the  varying  interest  of 
NECA's  members  in  NECA's  activities, 
in  the  past  the  Commission  has  granted 
waivers  of  its  rules  to  permit  a  NECA 
Board  structure  that  was  more 
representative  of  the  member 
companies.  The  present  NECA  Board 
consists  of  three  subset  I  directors,  three 
subset  II  directors,  and  nine  subset  III 
directors.  The  revised  rules  will 
continue  the  Board  configuration  now 
permitted  through  waiver. 

3.  On  August  23, 1988.  the  Commission 
released  a  Notice  of  Proposed 
Rulemaking,  53  FR  33826  (9/1/88),  in 
response  to  a  petition  for  rulemaking 
filed  by  NECA.  The  NECA  petition 


requested  that  the  Commission  revise 
§  69.602(e)  to  permit  a  more  balanced 
representation  on  the  Board  that 
reflected  the  varying  interests  of 
member  companies.  Recent  changes  in 
the  NECA  common  line  pool  have  led  to 
a  divergence  of  interests  in  subset  I  and 
subset  II  companies.  NECA  proposed  a 
Board  composition  of  three  members 
elected  by  subset  I  companies,  three 
members  elected  by  subset  II 
companies,  and  nine  members  elected 
by  subset  III  companies. 

4.  In  this  Report  and  Order,  the 
Commission  modified  Part  69  of  the 
access  charge  rules  governing  the 
composition  of  the  NECA  Board  to 
reflect  more  accurately  the  interests  of 
member  companies  in  NECA's 
operations  in  light  of  the  revised 
common  line  pooling  structure  that  was 
implemented  on  April  1, 1989.  The 
revised  rules  stipulate  that  there  be 
three  directors  representing  subset  I  and 
three  directors  representing  subset  n. 
rather  than  six  directors  representing 
them  jointly.  The  Commission  concluded 
that  this  rule  change  will  eliminate  the 
possibility  of  skewed  representation 
that  would  result  if  the  more  numerous 
subset  n  companies  were  to  elect  all  six 
members  of  the  NECA  Board  allocated 
to  those  two  subsets. 

Ordering  Clauses 

1.  Accordingly,  It  Is  Ordered,  That  the 
revisions  to  Part  69  of  the  Commission's 
Rules  Are  Adopted,  effective  June  30, 
1989. 

List  of  Subjects  in  47  CFR  Part  69 

Common  carrier.  Access  charges. 
Common  carrier.  Equal  access. 

Part  69  of  Tide  47  of  the  Code  of  the 
Federal  Regulations  is  amended  as 
follows: 

PART  6»-ACCESS  CHARGES 

1.  The  authority  citation  for  Part  69 
continues  to  read  as  follows: 

Autliority:  Sees.  4,  201,  202,  203,  205,  21& 
403,  48  Stat.  1086, 1070, 1072. 1077, 1094.  as 
amended.  47  U.S.C.  154.  201,  202,  203,  205.  218, 
403. 

2.  Section  69.602  is  amended  by 
removing  paragraphs  (c)  and  (d), 
redesignating  paragraphs  (e)-(h)  as 
paragraphs  (c)-(f),  and  revising  new 
paragraphs  (c)  and  (f)  to  read  as  follows: 

$69,602    Board  of  Director*. 

***** 

(c)  In  1989  and  thereafter,  three 
directors  shall  represent  the  first  subset, 
three  directors  shall  represent  the 
second  subset,  and  nine  directors  shall 
represent  the  third  subset. 


(f)  Directors  shall  serve  for  a  term  of 
one  year  commencing  January  1  and 
concluding  on  December  31  of  each 
year. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  89-12820  Filed  5-30-89:  8:45  am] 
BtLUNQ  COOC  (712-01-11 


47  CFR  Part  87 
[FCC  No.  89-151] 

Alr-to-AIr  Communications  In  the 
Vicinity  of  the  Grand  Canyon 

agency:  Federal  Communications 
Commission. 

ACTKMC  Final  rule. 

SUMMARY:  As  a  result  of  aircraft 
accidents  in  the  vicinity  of  the  Grand 
Canyon,  this  Order  amends  Part  87  of 
the  Rules  (Aviation  Services)  to  permit 
air-to-air  commimications  between  all 
types  of  aircraft  on  the  very  high 
frequencies  (VHF)  121.950  MHz,  122.750 
MHz  and  122.850  MHz  in  the  vicinity  of 
the  Grand  Canyon  National  Park  in 
Arizona. 

EFFECTIVE  DATE:  July  3. 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  INFORMATION  CONTACT:  Robert  P. 
De Young,  Private  Radio  Bureau, 
Washington.  DC  20554.  (202)  632-7175. 
SUPPLEMENTARY  INFORMATION:  This  iS  a 
summary  of  the  Commission's  Order 
adopted  May  9, 1989,  and  released  May 
19, 1989.  The  full  text  of  this  Commission 
document  and  the  amended  rule  are 
available  for  inspection  and  copy  during 
normal  hours  in  the  IDC  Dockets  Branch 
(Room  230),  1919  M  Street  NW., 
Washington,  DC.  The  full  text  of  this 
decision  may  also  be  purchased  from 
the  Commission's  copy  contractor, 
International  Transcription  Services. 
Inc.  (202)  857-3800,  2100  M  St.,  NW., 
Washington,  DC  20037. 

Summary  of  Report  and  Order 

As  a  result  of  aircraft  accidents  in  the 
vicinity  of  the  Grand  Canyon,  the 
Federal  Aviation  Administration  (FAA) 
contacted  the  Commission  requesting 
additional  air-to-air  frequencies  to 
promote  air  safety  in  the  area.  The 
Commission  and  the  FAA  coordinated 
selection  of  the  needed  frequencies  and 
agreed  on  the  three  frequencies  listed  in 
the  "SUMMARY"  paragraph  of  the 
document.  Pursuant  to  that  agreement. 
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the  Private  Radio  Bureau,  acting  under 
delegated  authority,  granted  a  one  year 
special  temporary  authority  (STA)  to 
permit  air-to-air  use  of  the  frequencies 
by  all  aircraft  operating  in  the  Grand 
Canyon  area.  The  STA  was  based  on 
the  exigency  of  the  FAA's  request  and 
was  intended  to  determine  whether  the 
three  frequencies  selected  would  serve 
the  intended  purpose.  In  a  letter  dated 
July  1, 1988.  the  FAA  stated  that  the 
frequencies  were  working  well  in 
accomplishing  the  objective  of 
enhancing  flight  safety.  The  FAA 
requested  further  extension  of  the  STA 
and  a  rule  amendment  to  authorize  the 
use  of  these  frequencies  on  a  permanent 
basis.  This  Order  grants  the  FAA's 
request  for  amendment  of  the  the  rules. 

Ordering  Clauaec 

We  certify  that  Section  605(b)  of  the 
Regulatory  Flexibility  Act  of  1980.  (Pub. 
L  96-354).  5  U.S.C.  e05(b)  does  not  apply 
to  these  rules  because  these  rules  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  rule  permits  aircraft  to  use 
frequencies  already  in  use  for  air-to-air 
communications.  The  rule  contained 


herein  has  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  1980 
and  found  to  contain  no  new  or  modified 
form,  information  collection  or 
recordkeeping,  labeling,  disclosure,  or 
record  retention  requirements,  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public.  The  authority  for 
this  action  is  contained  in  47  U.S.C. 
154(i)  and  303(1)  and  (r). 

It  is  ordered.  That  Part  87  is  amended 
as  shown  at  the  end  of  this  document. 

//  is  further  ordered.  That  these  rule 
amendments  shall  become  effective  as 
indicated  in  the  "EFFECTIVE  DATE" 
paragraph  of  this  document. 

//  is  further  ordered.  That  this 
proceeding  is  terminated. 

List  of  Subjects  47  CFR  Part  87 

Aviation  services,  Aircraft  stations. 
Federal  Communications  Commission. 
Danna  R.  Searcy, 

Secretary. 

Amended  Rules 

Part  87  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


Part  87->Aviation  Services 

1.  The  authority  citation  for  Part  87 
continues  to  read  as  follows: 

Authority:  48  Stat  1088, 1082,  as  amended: 
47  U.S.C.  154,  303.  unless  otherwise  noted, 
interpret  or  apply  48  Stat.  1064-1068. 1081- 
1105.  as  amended:  47  U.S.C  151-158,  301-800. 

2.  In  §  87.187,  a  new  paragraph  (z)  is 
added  to  read  as  follows: 

$87,187    Frequenclee. 


(z)  The  frequencies  121.950  MHz, 
122.750  KfHz  and  122.850  MHz  are 
authorized  for  air-to-air  use  for  all 
aircraft  from  6000  feet  mean  sea  level  up 
to  and  including  10,500  feet  mean  sea 
level  in  the  vicinity  of  Grand  Canyon 
National  Park  in  Arizona  within  the  area 
bounded  by  the  following  coordinates: 

36-28-00  N.  Lat;  H2-47-0O  W.  long. 

36-2»-00  N.  Ut  112-48-00  W.  long. 

3S-SO-00  N.  Lat;  112-48-60  W.  long. 

35-43-00  N.  Lab  112-47-00  W.  long. 

[PR  Doc.  68-12821  Filed  5-^0-88:  8:45  am] 
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contains  notices  to  ttw  public  of  the 
proposed  issuance  of  mles  and 
regulations.  Ttie  purpose  of  ttiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  ttie  mle 
making  prior  to  ttie  adoption  of  ttw  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  550 

RIN  3206-AC41 

Pay  Administration  (General); 
Severance  Pay 

agency:  Office  of  Personnel 
Management. 

ACnow;  Proposed  rulemaking. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  proposing 
regulations  to  change  the  conditions 
under  which  Federal  employees  are 
entitled  to  severance  pay  when  they  are 
involuntarily  separated  from  Federal 
service.  Several  events  have  made  it 
desirable  to  propose  changes  in  our 
severance  pay  regulations:  (1) 
Privatization  is  a  major  initiative 
designed  to  reduce  deHcit  spending  and 
to  restore  the  Federal  Government  to  its 
appropriate  role  in  the  marketplace.  To 
promote  this  initiative  and  to  facilitate 
the  transfer  of  Federal  employees  to 
private  contractors,  we  are  proposing  a 
change  in  the  severance  pay  regulations 
that  would  permit  a  separated  employee 
to  receive  severance  pay  when  he  or  she 
separates  and  accepts  employment  from 
the  contractor  assuming  the  Federal 
function  that  resulted  in  the  employee's 
separation:  (2)  The  Omnibus  Budget 
.  Reconciliation  Act  of  1982  changed  the 
conditions  under  which  employees  can 
receive  discontinued  service  retirement 
annuity.  To  reestablish  the  parallel 
between  discontinued  service  retirement 
and  severance  pay,  we  are  proposing  to 
apply  like  eligibility  requirements  (with 
one  or  two  exceptions)  to  these  two 
separate  benefits.  (3)  Recent  court 
decisions  require  a  change  related  to 
employees  involuntarily  separated  from 
temporary  appointments  that  follow 
permanent  appointments. 
DATE:  Comments  must  be  received  on  or 
before  July  31, 1989. 
ADDRESS:  Send  or  deliver  written 
comments  to  Barry  E.  Shapiro,  Deputy 


Assistant  Director  for  Pay  Programs, 
Personnel  Systems  and  Oversight 
Group,  Office  of  Personnel  Management, 
Room  3353, 1900  E  Sti^et  NW., 
Washington,  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT 
Jan  B.  Karicher,  (202)  632-5056. 
SUPPLEMENTARY  INFORMATION: 
Severance  pay  provides  financial 
assistance  to  Federal  employees  who 
are  involuntarily  separated  without 
eligibility  for  immediate  retirement 
benefits.  This  pay  is  intended  to  be  a 
form  of  temporary  Hnancial  insurance, 
not  an  extension  of  the  Federal  career  or 
of  the  full  financial  rewards  of  that 
career.  (In  addition  to  receiving 
severance  pay,  separated  employees 
who  had  hfe  insurance  and  health 
benefits  coverage  before  separation  can 
continue  these  without  charge  for  31 
days  after  their  separation.  After  31 
days,  employees  have  the  option  of 
converting  Federal  coverage  to  private 
coverage.  They  may  do  this  regardless 
of  their  physical  condition  at  the  time  of 
conversion  and  without  any  waiting 
periods  or  restrictions  for  pre-existing 
medical  conditions.) 

Our  proposed  regulations  would  make 
the  following  major  changes  in  the 
severance  pay  provisions: 

(1)  Privatization.  In  1967  the 
severance  pay  regulations  were  revised 
in  a  manner  that  prohibits  the  payment 
of  severance  pay  to  an  employee  who  is 
involuntarily  separated  due  to 
contracting  out  of  a  Federal  function  if 
the  employee  (1)  accepts  or  declines  a 
reasonable  offer  of  employment  with  the 
contractor  made  no  later  than  the  date 
of  separation,  or  (2)  accepts  any  job 
with  the  contractor  within  90  days  of 
separation.  We  have  become 
increasingly  aware  of  situations  in 
which  qualified  separated  Federal 
employees  in  receipt  of  severance  pay 
are  rehising  contract  employment  4mtil 
expiration  of  the  90-day  restriction 
period  in  order  that  they  may  receive 
their  severance  pay.  As  a  result, 
contractors  who  are  required  to  offer 
contract  positions  to  qualified  separated 
Federal  employees  often  are  not  able  to 
fully  staff  the  contract  operation  with 
qualified  employees  during  the  crucial 
conversion  period. 

To  alleviate  this  problem,  and  to  make 
contracting  out  more  attractive  to 
affected  Federal  employees,  OPM  is 
proposing  to  remove  the  contract 
employment  restriction  appearing  in 


S  550.701(b)(6)  of  Title  5,  Code  of 
Federal  Regulations,  as  well  as  two 
similar  restrictions  in  paragraphs  {b)(5) 
and  (7)  of  that  section,  concerning  public 
non-Federal  and  non-appropriated  fund 
employment.  The  removal  of  these 
restrictions  should  encourage  Federal 
employees  to  accept  employment 
offered  by  private  contractors  by 
providing  them  with  an  additional 
financial  incentive.  This,  in  turn,  should 
facilitate  the  smooth  transfer  of 
operations  to  the  private  sector. 

To  assist  in  developing  statistical 
information  on  the  proposed  change  in 
contract  procedures,  we  are  also 
proposing  a  new  section  of  the 
regulations  that  would  require  agencies 
to  keep  records  of  the  number  of 
separated  employees  who  receive 
severance  pay  each  fiscal  year,  the 
amount  paid,  and  the  total  number  of 
separated  employees  who  go  to  work  for 
the  contractors  that  assume  their 
Federal  functions  (§  550.713). 

(2)  Eligibility  for  severance  pay.  Prior 
to  1982.  eligibility  requirements  were  the 
same  for  severance  pay  and  for 
discontinued  service  retirement  (DSR)  in 
that  employees  were  eligible  unless  they 
declined  an  offer  of  Federal  employment 
at  the  same  grade  or  pay  level. 
However,  under  Pub.  L.  97-253.  the 
eligibility  requirements  for  DSR  were 
changed.  Now.  employees  who  are 
otherwise  eligible  for  DSR  cannot 
receive  an  annuity  if  they  decline  a 
"reasonable  offer  of  another  position." 
A  reasonable  offer  for  DSR  is  an  offer  of 
a  position: 

(a)  In  the  employee's  agency 
(including  an  agency  to  which  the 
employee  and  the  function  are 
transferred  in  a  transfer  of  functions): 

(b)  In  the  employee's  commuting  area: 

(c)  Of  the  same  tenure;  and 

(d)  Not  more  than  the  equivalent  of 
two  grades  or  pay  levels  below  the 
employee's  current  grade  or  pay  level, 
regardless  of  whether  the  employee  is 
eligible  for  grade  or  pay  retention  under 
5  CFR  Part  536  or  some  other  authority. 

At  present,  employees  can  receive 
severance  pay  if  they  have  not  declined 
an  offer  of  an  "equivalent  position"  with 
the  Federal  Government.  "Equivalent 
position"  is  currently  defined  in  5  CFR 

550.701(b)(2)  as a  position  of  like 

seniority,  tenure,  and  pay  other  than  a 
retained  rate.  "Therefore,  as  a  result  of 
the  change  in  law,  an  offer  of  a  position 
two  grades  lower  with  grade  or  pay 
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retention  may  be  a  "reasonable  offer" 
for  DSR  purposes,  but  not  an 
"equivalent  position"  for  severance  pay 
purposes.  To  reestablish  parallel 
eligibility  criteria,  we  propose  to  replace 
the  term  "equivalent  position"  with 
"reasonable  offer."  "Reasonable  offer" 
would  have  the  same  meaning  for 
severance  pay  purposes  as  it  has  for 
discontinued  service  retirement 
purposes  (9  56a703). 

(3)  SevBTonce  pay  after  temporary 
employment  Under  section  55e5(a)(2)(ii) 
of  title  5.  United  States  Code,  an 
employee  separated  from  a  temporary 
appointment  can  receive  severance  pay 
only  if  the  temporary  appointment 
follows  a  permanent  appointment  with 
no  more  than  a  3-day  break  in  service. 
The  current  regulations  allow  temporary 
employees  to  receive  severance  pay 
only  if  they  are  involuntarily  separated 
from  a  temporary  appointment  made  no 
more  than  3  days  after  involuntary 
separation  from  a  permanent 
appointment. 

On  December  9, 1983,  the  U.S.  Claims 
Court,  in  the  case  oi  Sullivan  v.  United 
States.  4  Q.Ct.  70.  ruled  that  the 
regulations  contradict  the  law.  The  court 
noted  specifically  that  separation  from 
the  permanent  appointment  does  not 
have  to  be  involuntary  for  the  temporary 
employee  to  be  eligible  for  severance 
pay  if  involuntarily  separated  from  the 
subsequent  temporary  appointment.  The 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit  (742  F.2d  828]  affirmed  the 
Claims  Court  ruling  on  September  6, 
1984. 

The  proposed  definition  of  "qualifying 
appointment"  (5  550.703)  would  make 
the  regulations  match  the  law. 

(4)  Exclusion  of  Schedule  Cand 
equivalent  appointments.  The  proposed 
regulations  clarify  that  the  exclusion  of 
Schedule  C  appointees  from  severance 
pay  also  applies  to  individuals 
appointed  under  equivalent 
appointments  of  a  confldential  or  policy 
determining  character,  where  the 
incumbent  serves  at  the  will  of  a  Federal 
official.  (For  example,  executive 
directors  of  Presidential  Advisory 
Councils,  who  serve  at  the  will  of  the 
chairperson.) 

In  addition  to  proposing  the  major 
revisions  summarized  above,  we  have 
made  several  editorial  revisions  to 
clarify  severance  pay  entitlements.  For 
example,  we  have  defined  "immediate 
annuity,"  "inefficiency,"  "nonqualifying 
appointment,"  "quali^ing  appointment," 
and  "representative  rate,"  and  we  have 
changed  the  order  of  existing  provisions. 


E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defmed  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
since  it  applies  only  to  separated 
Federal  employees. 

List  of  Subjects  ki  5  CFR  Fart  538 

Government  employees  and  Wages. 
U.S.  OHice  of  Personnel  Management. 
Constance  Homar. 

Diretor. 

Accordingly,  OPM  is  proposing  to 
revise  Subpart  G  of  Part  550  of  Title  5, 
Code  of  Federal  Regulations,  to  read  as 
follows: 

PART  55fr-PAY  ADMINISTRATION 
(GENERAL) 


Sec. 

550.701  Introduction. 

550.702  Coverage. 

550.703  Definitions. 

550.704  Eligibility  for  severance  pay. 

550.705  Criteria  for  meeting  the  requirement 
for  12  months  continuous  employment. 

550.706  Criteria  for  meeting  the  requirement 
for  involuntary  separation. 

550.707  Computation  of  severance  pay. 

550.708  Creditable  servica. 

550.709  Payment  of  severance  pay. 

550.710  Suspension  of  severance  pay. 

550.711  Termination  of  severance  pay 
entitlement. 

550.712  Reemployment;  recredit  of  service. 

550.713  Records. 

Authority.  5  U.S.C.  5595;  E.0. 11257. 
SutHMrt  G— Sewrance  Pay 

9  SS0.701    Intreduction. 

This  subpart  contains  regulations  of 
the  Office  of  Personnel  Management  to 
implement  the  provisions  of  5  U.S.C. 
5595.The8e  regulations  authorize 
severance  pay  for  employees  who  are 
involuntarily  separated  from  Federal 
service  and  who  meet  other  conditions 
of  eligibihty. 

§  S50.702    Coverage. 

Except  as  provided  in  5  U.S.C. 
559S(a)(2)(i)  through  (viii),  this  subpart 
applies  to  each  full-time  or  part-time 
employee:  that  is,  an  employee  with  a 
regularly  scheduled  tour  of  duty,  who  is 
serving  under  a  qualifying  appointment, 
as  defined  in  S  550.703. 

§550.703    Definitions. 

In  this  subpart: 


"Agency"  means  an  agency  as  defined 
in  5  U.S.C.  5595(a)(1).  except  the 
government  of  the  District  of  Columbia. 

"Commuting  area"  means  the 
geographic  area  that  normally  is 
considered  one  area  for  employment 
purposes.  It  includes  any  population 
center  (or  two  or  more  neighboring  ones) 
and  the  surrounding  localities  where 
people  live  and  reasonably  can  be 
expected  to  travel  back  and  forth  daily 
to  work. 

"Employee"  means  an  employee  as 
defmed  in  5  U.S.C.  5505(a)(2),  except  an 
individual  employed  by  the  government 
of  the  District  of  Columbia. 

"Immediate  annuity"  means  benefits 
under  a  Federal  civilian  or  military 
retirement  system  that  are  payable  upon 
separation  or  will  begin  to  accme  within 
30  days  after  separation. 

"Inefficiency"  means  unacceptable 
performance  or  conduct  that  leads  to  a 
separation  under  Part  432  or  752  of  this 
chapter  or  an  equivalent  procedure. 

"Involuntary  separation"  means  a 
separation  initiated  by  an  agency 
against  the  employee's  will  an**  without 
his  or  her  consent  for  reasons  other  than 
ine^iciency. 

"Nonqualifying  appointment"  means 
any  appointment  with  an  intermittent 
work  schedule,  and  the  following 
appointments  regardless  of  work 
schedule: 

(a)  A  Presidential  appointment; 

(b)  An  emergency  appointaient; 

(c)  A  limited  or  noncareer  executive 
assignment  under  Part  305  of  this 
chapter  or  the  equivalent; 

(d)  An  excepted  appointment  under 
Schedule  C  or  an  equivalent 
appointment  made  for  similar  purposes; 

(e)  A  temporary  appointment  pending 
establishment  of  a  register  (TAPER); 

(f)  An  overseas  limited  appointment 
with  a  time  limitation,  unless  it  is 
effected  within  3  calendar  days  of 
separation  from  a  qualifying 
appointment; 

(g)  A  noncareer,  limited  term,  or 
limited  emergency  appointment  in  the 
Senior  Executive  Service  as  defined  in  5 
U.S.C.  3132(a)  or  an  equivalent 
appointment  made  for  similar  purposes, 
unless  it  is  effected  within  3  calendar 
days  of  separation  from  a  qualifying 
appointment;  and 

(h)  A  time-limited  appointment  that 
takes  effect  more  than  3  cilendar  days 
after  the  end  of  one  or  more  qualifying 
appointments. 
"Qualifying  appointment"  means — 
(a)  A  career  or  career-conditional 
appointment  in  the  competitive  service 
or  the  equivalent  in  the  excepted 
service; 


(b)  An  excepted  appointment  without 
time  limitation,  except  under  Schedule 
C: 

(c)  An  overseas  limited  appointment 
without  time  limitation; 

(d)  A  status  quo  appointment 
including  one  that  becomes  indefinite 
when  the  employee  is  promoted, 
demoted,  or  reassigned; 

(e)  A  time-limited  appointment  in  the 
Foreign  Service,  when  the  employee  was 
assigned  under  a  statutory  authority  that 
carried  entitlement  to  reemployment  in 
the  same  agency,  but  this  right  of 
reemployment  has  expired; 

(f)  An  appointment  under  the 
Executive  Assignment  System  with 
career  or  career  conditional  tenure; 

(g)  A  career  appointment  in  the  Senior 
Executive  Service;  or 

(h]  A  time-limited  appointment  that 
takes  effect  within  3  calendar  days  after 
the  end  of  one  or  more  of  the  qualifying 
appointments  listed  in  paragraphs  (a) 
through  (g),  of  this  section. 

"Rate  of  basic  pay"  means  the  rate  of 
pay  fixed  by  law  or  administrative 
action  for  the  position  held  by  an 
employee,  including  armual  premium 
pay  for  standby  dtity  under  5  U.S.C. 
5545(c)(1)  and  night  differential  for 
prevailing  rate  employees  under  5  U.S.C 
5343(f),  but  not  including  additional  pay 
of  any  other  kind. 

"Reasonable  offer"  means  the  offer  of 
a  position  that  meets  all  the  following 
conditions: 

(a)  The  offer  is  in  writing; 

(b)  The  employee  meets  established 
qualification  requirements;  and 

(c)  The  offered  position  is — 

(1)  In  the  employee's  agency, 
including  an  agency  to  which  the 
employee  is  transferred  with  his  or  her 
function  in  a  transfer  of  functions 
between  agencies: 

(2)  Within  the  employee's  commuting 
area,  unless  geographic  mobility  was  a 
condition  of  employment; 

(3)  Of  the  same  tenure  and  work 
schedule  (that  is.  part-time  or  full-time); 
and 

(4)  Not  lower  than  two  grades  or  pay 
levels  below  the  employee's  current 
grade  or  pay  level,  without 
consideration  of  grade  or  pay  retention 
under  Part  536  of  this  chapter  or  other 
authority.  In  movements  between  pay 
schedules  or  pay  systems,  the 
representative  rate  of  the  offered 
position  must  not  be  lower  than  that  of 
the  grade  or  pay  level  that  is  two  grades 
below  the  current  position  on  the  same 
pay  schedule  as  the  current  position. 

"Representative  rate"  means  the 
fourth  rate  of  the  grade  of  a  position 
under  the  General  Schedule,  including 
the  fourth  rate  of  the  corresponding 
grade  of  the  General  Schedule  in  the 


case  of  a  po&ition  under  the 
Performance  Management  and 
Recognifion  System  established  by 
chapter  54  of  title  5.  United  States  Code; 
the  single  rate  for  GS-13;  the  employee's 
rate  under  the  Senior  Executive  Service; 
or  the  rate  designated  as  representative 
of  the  position  by  the  agency 
responsible  for  establishing  and 
adjusting  the  schedule. 

"Severance  pay  fund"  means  the  total 
severance  pay  to  which  an  employee  is 
entitled  during  a  single  entitlement 
under  5  U.S.C.  5595.  It  includes  a  basic 
severance  pay  allowance  and,  where 
applicable,  an  age  adjustment 
allowance,  as  computed  under  S  550.707. 

$5Sa7t)4    EHgibinty  for  •cverance  pay. 

(a)  To  be  ehgible  for  severance  pay. 
an  employee  must — 

(1)  Be  serving  under  a  qualifying 
appointment; 

(2)  Have  completed  at  least  12  months 
continuous  service,  as  described  in 

§  550.705;  and 

(3)  Be  removed  from  Federal  service 
by  involuntary  separation. 

(b)  An  employee  is  not  eligible  for 
severance  pay  tf  he  or  she — 

(1)  Is  serving  under  a  nonqualifying 
appointment;. 

(2)  Declines  a  reasonable  offen 

(3)  Accepted  a  qualifying  appointment 
in  an  agency  scheduled  by  law  or 
Executive  order  to  be  terminated  within 
less  than  1  year  frt>m  the  date  of  the 
appointment,  unless  on  the  date  of 
separation  the  termination  has  been 
postponed  to  a  date  more  than  1  year 
after  the  date  of  the  appointment; 

(4)  Is  receiving  injury  compensation 
under  subchapter  I  of  chapter  81  of  title 
5.  United  States  Code,  unless  the 
compensation  is  being  received 
concurrently  with  pay  or  is  the  result  of 
someone  else's  death;  or 

(5)  Is  eligible  upon  separation  for  an 
immediate  annuify  from  a  Federal 
civilian  retirement  system  or  from  the 
uniformed  services.  Such  an  employee  is 
ineligible  even  if  all  or  part  of  the 
annuity  is  offset  by  payments  &t)m  a 
non-Federal  retirement  system  the 
employee  elected  instead  of  Federal 
civilian  retirement  benefits  or  disability 
benefits  received  from  the  Veterans 
Administration. 

§5501706    Crtlsrto formMting the 
requirement  for  12  months  contlnuouc 
employment 

(a)  The  requirement  for  12  months 
continuous  employment  is  met  if,  on  the 
date  of  separation,  an  employee  has 
held  one  or  more  civilian  Federal 
positions  over  a  period  of  12  months 
without  a  single  break  in  service  of  more 


than  3  calendar  days.  The  positions  held 
must  have  been  under — 

(1)  One  or  more  qualifying 
appointments;  or 

(2)  One  or  more  non-qualifying 
temporary  appointments  that  precede 
the  current  qualifying  appointment 

(b)  When  a  break  in  service  that  is 
covered  by  severance  pay  interrupts 
otherwise  continuous  Federal 
emploj'ment,  the  entire  period  is 
considered  continuous  service. 

(c)  The  period  during  which  an 
employee  receives  continuation  of  pay 
or  compensation  for  an  injury  on  the  job 
under  chapter  81  of  titie  5,  United  States 
Code,  is  considered  continuous  Federal 
service. 

§550.706    Criteria  for  meeting  the 
requirement  for  Invotunlary  sepeietkiiL 

(a)  Employees  who  resign  because 
they  expect  to  be  involimtarily 
separated  are  considered  to  have  been 
involuntarily  separated  if  they  resign 
after  receiving — 

(1)  Specific  written  notice  that  they 
will  be  involuntarily  separated,  and  the 
notice  of  separation  is  not  cax>celled 
before  the  resignation  is  effected;  or 

(2)  A  general  notice  of  reduction  in 
force  or  transfer  of  function  that 
announces  that  all  positions  in  the 
competitive  area  will  be  abolished  or 
transferred  to  another  commuting  area. 

(b)  Except  for  resignations  under  the 
conditions  described  in  paragraph  (a)  of 
this  section,  all  resignations  are 
voluntary  separations  and  do  not  carry 
entitlement  to  severance  pay. 


§550.707    Computation  Of 


P*f- 


(a)  Basic  severance  pay  allowance. 
Except  as  provided  in  paragraph  (b)  of 
this  section,  the  basic  severance  pay 
allowance  consists  of  the  following: 

(1)  One  week  of  pay  at  the  rate  of 
basic  pay  for  the  position  held  by  the 
employee  at  the  time  of  separation  for 
each  full  year  dT  creditable  service 
through  10  years; 

(2)  Two  weeks  of  pay  at  the  rate  of 
basic  pay  for  the  position  held  by  the 
employee  at  the  time  of  separation  for 
each  full  year  of  creditable  service 
beyond  10  years;  and 

(3)  Twenfy-five  percent  of  the 
otherwise  applicable  amount  for  each 
full  3  months  of  creditable  ser\'ice 
beyond  the  fmal  full  year. 

(b)  Basic  severance  pay  allowance  for 
employees  with  variable  work 
schedules  or  rates  of  pay.  The  basic 
severance  pay  allowance  is  computed 
on  the  basis  of  the  average  rate  of  basic 
pay  for  the  last  position  held  during  the 
26  biweekly  pay  periods  immediately 
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preceding  separation  for  an  employee  in 
a  position — 

(1)  In  which  the  work  schedule 
regularly  varies  from  full-time  to  part- 
time  throughout  the  yean 

(2)  In  which  the  rate  of  annual 
premium  pay  for  standby  duty  varies 
throughout  the  year,  or 

(3]  Under  a  prevailing  rate  schedule  in 
which  the  work  schedule  regularly 
alternates  between  a  day  shift  and  a 
night  shift  throughout  the  year. 

(c)  Age  adjustment  allowance.  The 
basic  severance  pay  allowance  is 
augmented  by  an  age  adjustment 
allowance  consisting  of  2.5  percent  of 
the  basic  severance  pay  allowance  for 
each  full  3  months  of  age  over  forty 
years.  j 

9S50.708    CrMtttabl*  Mfvtc*. 

The  following  types  of  service  are 
creditable  for  computing  an  employee's 
severance  pay  under  §  550.707: 

(a)  Civilian  service  performed  by  an 
employee; 

(b)  Service  performed  with  the  United 
States  Postal  Service  or  the  Postal  Rate 
Commission:  and 

(c)  Military  service,  including  active 
or  inactive  training  with  the  National 
Guard,  when  performed  by  an  employee 
who  returns  to  civilian  service  through 
the  exercise  of  a  restoration  right 
provided  by  law.  Executive  order,  or 
regulation. 

S  S50.709    Payment  of  severance  pay. 

(a)  Each  severance  payment  must  be 
equal  to  the  employee's  rate  of  basic 
pay,  less  taxes  and  Medicare,  and,  when 
appropriate,  contributions  under  the 
Federal  Insurance  Contributions  Act 
(FICA).  Payment  must  be  made  at  the 
same  pay  period  intervals  salary  would 
be  paid  if  the  employee  were  still 
employed.  The  final  payment  may  be  a 
partial  payment  consisting  of  that 
portion  of  the  severance  pay  fund 
remaining  from  the  employee's 
immediate  entitlement  or  the  balance  of 
the  52-week  lifetime  limitation. 

(b)  When  an  employee  receives 
severance  pay  as  the  result  of 
separation  from  a  qualifying  temporary 
appointment  (that  is,  a  temporary 
appointment  effected  within  3  days  of 
separation  from  a  qualifying  permanent 
appointment),  severance  pay  will  be 
paid  in  an  amount  equal  to  the  rate  of 
basic  pay  received  at  the  time  of 
separation  from  the  qualifying 
temporary  appointment. 

(c)  When  an  employee  is  in  a  nonpay 
status  immediately  before  separation, 
basic  pay  is  the  pay  the  employee  would 
have  received  if  he  or  she  had  been  in  a 
pay  status  when  separated. 


S  550.710    Suspension  of  •everance  pay. 

(a)  When  an  individual  receiving 
severance  pay  is  given  one  or  more 
nonqualifying  temporary  appointments, 
the  severance  pay  is  suspended  on  the 
day  of  the  appointment.  Severance  pay 
begins  again  when  the  employee 
separates  from  the  nonqualifying 
temporary  appointment. 

(b)  When  an  individual  is  given  a 
temporary  appointment  before 
severance  payments  begin,  the 
severance  payments  do  not  begin  until 
the  employee  is  separated  from  the 
temporary  appointment. 

(c)  When  a  seasonal  employee  is 
hired  under  a  temporary  appointment, 
severance  pay  is  suspended.  Severance 
payments  begin  again  after  separation 
from  the  temporary  appointment. 

{550.711    TenninatkMi  of  severance  pay 
entlUeinenL 

Entitlement  to  severance  pay  ends 
when — 

(a)  An  employee  is  appointed  to  the 
Federal  Government  under  a  qualifying 
appointment; 

(b)  The  severance  pay  fund  is 
exhausted;  or 

(c)  The  employee  has  received  52 
weeks  of  severance  pay. 

9  550.712    Reemployment;  racredit  of 
service. 

(a)  When  a  former  employee  is 
reemployed,  the  employing  agency  shall 
record  on  the  appointment  document  the 
number  of  weeks  of  severance  pay 
recieved  (including  partial  weeks). 

(b)  If  an  employee  again  becomes 
entitled  to  severance  pay,  the  agency  in 
which  entitlement  arises  shall  compute 
the  severance  pay  allowance  on  the 
basis  of  all  creditable  service  and 
current  age  and  deduct  from  the  number 
of  weeks  it  would  take  to  exhaust  the 
allowance  the  number  of  weeks  for 
which  severance  pay  previously  was 
received. 

S  550.713    Record*. 

Agencies  shall  maintain  records,  by 
fiscal  year,  of  the  number  of  employees 
who  receive  severance  pay  and  the  total 
amount  of  severance  pay  paid.  When 
entitlement  to  severance  pay  arises  as 
the  result  of  contracting  a  Federal 
function  to  a  private  contractor,  the 
affected  agency  also  shall  record  the 
number  of  separated  employees  who  go 
to  work  for  the  contractor  within  90 
days  of  the  effective  date  of  the 
contract.  The  Office  of  Personnel 
Management  may  require  agencies  to 
report  such  information  to  the  Office. 

[FR  Doc  B9-12864  Filed  5-30-89:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  91 
[Docket  B9-089] 

Ports  Designated  for  Exportation  of 
Animals;  Chicago,  IL 

AOENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Proposed  rule;  correction; 
reopening  and  extension  of  comment 
period. 

summary:  This  document  extends  the 
comment  period  for  an  additional  15 
days,  until  June  15, 1989,  for  a  proposed 
rule  to  amend  the  "Inspection  and 
Handling  of  Livestock  for  Exportation" 
regulations  by  adding  the  Knief 
Quarantine  Facility  as  an  animal  export 
inspection  facility  for  the  port  of 
Chicago. 

This  action  is  taken  to  correct  an 
omission  in  the  "DATE"  section  of  the 
proposed  rule  and  to  ensure  that 
interested  persons  have  an  opportunity 
to  comment  on  the  proposed  rule. 
DATE:  Written  comments  must  be 
received  on  or  before  June  15, 1989. 
ADDRESSES:  Send  an  original  and  three 
copies  of  written  comments  to  Helene  R. 
Wright,  Chief,  Regulatory  Analysis  and 
Development,  PPD,  APHIS.  USDA, 
Room  866,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville.  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  No.  89-003.  Comments  received 
may  be  inspected  at  USDA,  Room  1141, 
South  Building,  14th  and  Independence 
Avenue  SW.,  Washington.  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  George  O.  Winegar,  Senior  Staff 
Veterinarian,  Import-Export  Animals 
Staff,  VS,  APHIS.  USDA.  Room  761. 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782;  (301)  436-8383. 
SUPPLEMENTARY  INFORMATION:  On 
March  7. 1989.  we  published  in  the 
Federal  Register  (54  FR  9459-9460, 
Docket  No.  89-003)  a  proposed  rule  to 
amend  the  "Inspection  and  Handling  of 
Livestock  for  Exportation"  regulations 
by  adding  the  Knief  Quarantine  Facility 
as  an  animal  export  inspection  facility 
for  the  port  of  Chicago. 

In  the  "DATE"  section,  we 
inadvertently  omitted  the  words 
"Consideration  will  be  given  only  to 
comments  received  on  or  before" 
preceding  the  closing  date  for  receipt  of 
comments.  Other  portions  of  the  docket 
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invited  written  comments.  However,  to 
avoid  confusion  about  the  closing  date 
and  to  ensure  that  interested  persons 
are  adequately  advised  of  the 
opportunity  to  comment,  we  are 
reopening  and  extending  the  comment 
period  for  an  additional  15  days  from 
publication  of  this  document. 
Accordingly,  consideration  will  be  given 
only  to  comments  received  on  or  before 
June  15. 1989. 

Done  in  Washington,  DC.  this  24th  day  of 
May  1989. 

lames  W.  Closser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  8^-12814  Filed  5-30-89;  8:45  am) 
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DEPARTMENT  OF  ENERGY 
Office  Of  Energy  Research 
10  CFR  Part  605 
RIN  1901-AA07 

Special  Research  Grants  Program 

agency:  Office  of  Energy  Research. 

DOE. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Office  of  Energy 
Research  (OER)  is  proposing  a  revision 
to  10  CFR  Part  605.  the  Special  Research 
Grants  Program.  The  proposed 
rulemaking  would  revise  the  existing 
regulations  in  10  CFR  Part  605  in  order 
to  improve  or  streamline  the  receipt, 
review,  evaluation,  and  pre-  and  post- 
award  administration  requirements. 
These  proposed  revisions  to  the  current 
regulations  refect  OER's  long-term 
efforts  in  streamlining  and  reducing 
'  administrative  requirements  yet 
continuing  to  provide  reasonable  and 
workable  research  grant  policies  and 
standards.  In  addition,  a  number  of  the 
proposed  amendments  are  in  concert 
with  Federal-wide  policy  changes  that 
have  occiured  since  issuance  of  the 
April  15, 1985.  final  regulations  for  the 
Special  Research  Grants  Program. 
DATES:  Written  comments  on  the 
proposed  revised  rule  must  be  received 
by  June  30. 1989. 
ADDRESS:  Comments  should  be 
addressed  to:  Robert  A.  Zich,  Director. 
Acquisition  and  Assistance 
Management  Division.  Office  of  Energy 
Research.  ER-64.  U.S.  Department  of 
Energy.  Washington.  DC  20545.  (301) 
353-5544. 

FOR  FURTHER  MFORMATION  CONTACT: 

Jean  A.  Morrow.  Acquisition  and 
Assistant  Management  Office  of 
Energy  Rsearch,  ER-64.  U.S. 


Department  of  Energy,  Washington. 
DC  20545,  (301)  353-.5544 
Paul  Gervas.  Office  of  the  Assistant 
General  Counsel  for  Procurement  and 
Finance,  GC-34,  U.S.  Department  of 
Energy.  Washington.  DC  20585.  (202) 
586-1528. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  Proposed  Changes  to  10  CFR  Part  805 

III.  Review  under  Executive  Order  12291 

IV.  Review  under  the  Regulatory  Flexit>ility 

Act 

V.  Review  under  the  Paperwork  Reduction 

Act 

VI.  Review  under  the  National  Environmental 

Policy  Act 

VII.  Intergovernmental  Review 

VIII.  Review  Under  Executive  Order  12612 

I.  Introduction 

The  OER.  a  component  of  the  DOE,  is 
today  proposing  to  revise  its  Special 
Research  Grants  Program  Rule  for  the 
purpose  of  providing  a  more  uniformed 
and  streamlined  regulation  as  it  pertains 
to  the  receipt,  review,  evaluation,  and 
pre-  and  post-award  administration 
requirements.  In  the  period  since  10  CFR 
Part  605  became  effective  on  April  15, 
1985.  OER  has  participated  in  the 
Florida  Demonstration  Project  (FDP) 
that  sought  to  reduce  Federal  Research 
Grant  administrative  requirements  yet 
maintain  adequate  stewardship  of 
Federal  funds  as  a  result  of  this 
Demonstration.  OMB  issued  a 
memorandum  on  May  18. 1988.  that 
authorized  agencies  to  make  use  of  four 
of  the  most  successful  subsets  of  the 
FDP  Procedures.  Since  DOE  is 
implementing  OMB's  directive  into  its 
Financial  Assistance  Regulations  (10 
CFR.  600.103,  600.106  and  600.108) 
repeating  the  rules  in  10  CFR  Part  605, 
was  deemed  unnecessary. 

Moreover,  since  this  proposals  seeks 
to  amend  numerous  sections  of  10  CFR 
Part  605.  the  Special  Research  Grant 
Program  Rule.  OER  proposes  that  this 
revision  will  supersede  the  existing  10 
CFR  Part  605  in  its  entirety.  The  specific 
proposed  changes  are  discussed  in  the 
following  section: 

II.  Proposed  Changes  to  19  CFR  Part  605 

Section  605.1 

No  change. 

Section  606.2 

Paragraph  (a)  of  this  part  is  revised  in 
order  to  explain  that  the  amended  rules 
will  be  effective  for  awards  issued  by 
DOE  after  the  final  revised  rule  is 
published  in  the  Federal  Register. 
Paragraph  (b)  has  no  change. 


Section  605.3 

The  definition  for  "basic  and  applied 
research"  is  changed  to  refiect  a  more 
concise,  yet  enhanced  meaning  of  the 
term.  In  addition.  OER  is  using  this  sarriC 
definition  in  its  current  research 
contract  announcement.  This 
consistency  of  the  definition  will  allow 
for  a  more  uniformed  understanding  of 
the  term  for  OER  grant  and  contract 
recipients.  No  other  changes  are 
proposed  in  this  section. 

Section  605.4 

Paragraph  (a)  has  no  change. 
However,  paragraph  (b).  that 
established  a  deviation  criteria  for 
§  605.7.  has  been  deleted  in  concert  with 
the  proposed  deletion  of  S  605.7 

Section  605.5 

Paragraph  (a)  has  no  change. 
Paragraph  (b)  is  amended  to  provide  for 
the  following  scientific  program  area 
name  changes  and  additions  that  are 
included  under  this  section  and  the 
Appendix  A;  Biological  Energy  Research 
Division  is  now  Division  of  Energy 
Biosciences;  Applied  Mathematical 
Sciences  is  now  Scientific  Computing 
Staff;  and  Field  Operations  Management 
is  an  addition  to  this  regulation.  These 
changes  appear  in  this  section  and  in 
Appendix  A. 

Section  605.6 

-    No  change. 

Section  605.7 

The  dollar  award  limitations 
established  under  the  Special  Research 
Grant  Rule  issued  April  15. 1985,  have 
caused  considerable  misunderstanding 
among  grant  applicants,  OER  program 
staff  and  contracting  offices.  In  addition, 
OER  has  internal  policies  that  provide 
for  review  and  clearance  of  large  dollar 
awards.  Therefore,  it  was  deemed 
appropriate  to  delete  this  section. 

Section  6G5.8 

No  changes  to  paragraphs  (a),  (c),  (d), 
(e),  (f),  and  (g).  Paragraph  (b)  is  revised 
to  incorporate  language  that  refiects 
OER's  long-term  policy  of  accepting 
applications  for  research  funding  in 
specific  scientific  areas  (see  §  605.5)  at 
anytime  unless  specific  deadlines  are 
issued  in  other  Notices  of  Availability. 
The  April  15, 1985  regulation  was 
misinterpreted  and  recipients  tended  to 
submit  applications  by  April  15th  of 
each  fiscal  year  which  caused  a 
workload  imbalance.  Also,  to  assist  in 
clarifying  OER's  grant  application 
process,  language  is  included  that 
informs  grantees  of  OER's  pohcy  of 
notifying  applicants  of  any  funding 
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decision  within  twelve  months  from 
OER's  receipt  date  of  an  application 

Section  605.9 

No  changes  to  paragraphs  (c),  (d).  (e). 
(f).  (g).  and  (j).  Paragraph  (a)  now 
indicates  that  seven  copies  of  an 
application  are  required  when 
requesting  funding.  The  April  15. 1985 
fmal  rule  indicated  an  incorrect  number 
and  this  revision  clarifies  the  number 
due.  Paragraph  [b)  proposes  to  allow 
grant  requesters  to  utilize  a  face  sheet 
form  developed  by  OER  and  approved 
by  OMB  under  Control  Number  1910- 
1400.  This  form  was  developed  in  order 
to  obtain  program  information  needed 
for  reviewing,  evaluating  and  funding  of 
research  support  requests.  State  and 
local  governments  and  Indian  tribal  r 
governments  will  continue  using  the 
OMB  facesheet.  Standard  Form  424. 
approved  by  OMB  under  Control 
Number  0348-0043.  Paragraph  (b){i)  has 
been  revised  to  incorporate  language 
that  indicates  the  proper  budget  form  for 
use  by  State  and  local  governments  and 
Indian  tribal  governments  under  the 
OMB  A-102  common  rule 
implementation  issued  on  March  11, 
1988.  Paragraphs  (h)  and  (i)  have  been 
changed  to  increase  the  renewal  and 
continuation  application  submission 
dates  from  four  to  six  months  prior  to 
the  scheduled  expiration  date  of  either 
the  budget  or  project  period.  This 
revision  is  sought  to  allow  for  additional 
time  in  processing  and  reviewing 
applications  for  continued  funding.  Four 
months  has  proven  to  be  inadequate  for 
obtaining  peer  review  and 
documentation  preparation. 

Section  605.10 

This  entire  section  has  been  revised  to 
provide  a  more  detailed  description  of 
OER's  evaluation  and  selection  process. 
In  addition,  the  evaluation  criteria  has 
been  amended  in  accordance  with  input 
from  the  OER  program  staff.  Through 
this  more  detailed  explanation  of  OER's 
review  and  selection  process,  the 
grantee  community  will  derive  a  better 
understanding  of  the  Special  Research 
Grants  Program  and  its  requirements. 

Section  605.11 

The  changes  to  this  section  include 
providing  the  latest  publishing  dates  of 
the  DNA  and  Animal  Care  Guidelines. 

Section  605.12 

Paragraph  (a)  provides  editorial 
cnanges  to  the  first  sentence  and  deletes 
the  sentence  that  sets  a  policy  to  allow 
only  12  months  for  support  of  conference 
grants.  Since  implementation  of  10  CFR 
Part  605  in  April  1985,  it  became 
apparent  that  some  conference  grants 


needed  additional  time  beyond  the  12- 
month  limitation  and  by  restricting  the 
awards  OER  was  causing  unnecessary 
paperwork  burdens  for  recipients  and 
staff.  Paragraph  (b)  has  no  changes. 
However,  Paragraph  (c)  has  been 
deleted  in  accordance  with  DOE's 
proposed  FDP  changes  to  10  CFR 
600.106. 

Section  605.13 

This  section  as  originally  issued 
caused  numerous  questions  regarding 
cost  sharing  under  the  Special  Research 
Grant  Program.  Therefore,  the  current 
revised  language  seeks  to  clarify  the 
OER  policy  with  regard  to  cost-sharing 
on  Special  Research  Grants. 

Section  605.14 

This  section  has  been  revised  to 
include  only  that  paragraph  that 
pertains  to  limitation  of  DOE  liability. 
The  remaining  paragraphs  have  been 
deleted  due  to  DOE's  decision  to  adopt 
that  part  of  the  Department's  financial 
assistance  regulations  section  (10  CFR 
600.108),  that  allows  for  carryover 
of  funds  without  DOE  prior  approval  on 
research  awards.  It  was  felt  that  to  have 
another  similar  type  of  carryover  policy 
would  defeat  the  purpose  of  the  Florida 
Demonstration  Project  and  since  10  CFR 
Part  605  supplements  10  CFR  Part  600, 
the  need  to  repeat  the  carryover  section 
was  not  necessary. 

Section  605.15 

The  change  in  paragraph  (a)  clarifies 
that  the  DOE  Contracting  Officer 
determines  whether  a  fee  to  small 
business  recipients  is  appropriate.  Prior 
to  this  clarification,  DOE  Contracting 
Officers  were,  in  fact,  determining  fee 
appropriateness:  however,  this  change 
specifies  the  responsibility.  All  other 
paragraphs  remain  the  same  as 
originally  issued  under  10  CFR  Part  605 
on  April  15, 1985. 

Sections  605. 16  and  605. 17 

These  two  approval  policy  sections 
have  been  deleted  due  to  DOE's 
financial  assistance  regulation  changes 
that  adopt  the  OMB  approved  pohcy 
subsets  derived  from  the  Florida 
Demonstration  Project  (FDP).  The  DOE 
Financial  Assistance  Regulations  (10 
CFR  Part  600)  will  now  allow  recipients 
of  financial  assistance  research  awards 
authority  to  carry  over  funds  from  one 
funding  period  to  the  next  without  prior 
approval,  limited  authority  to  approve 
pre-dward  costs,  extensions  of  project 
periods  without  additional  funds  and 
expanded  prior  rebudgeting  approval. 
Therefore,  deletion  of  the  more 
burdensome  policy  requirements  under 
the  current  Special  Research  Grant 


Program  Regulations  is  in  hne  with 
OER's  e^orts  to  streamline  and  reduce 
paperwork  burdens,  yet  continue  to 
safeguard  Federal  funds. 

Section  605.18 

No  change. 
Section  605.19 

No  change. 
Section  605.20 

No  change. 
ni.  Review  Under  Executive  Order  12291 

This  rule  has  been  reviewed  by  OMB 
under  Executive  Order  12291  (46  FR 
13192.  February  17, 1981). 

Prior  to  publication  of  the  proposed 
rule,  DOE  concluded  that  the  rule  is  not 
a  "major  rule"  because  its  promulgation 
will  not  result  in  (1)  An  annual  effect  on 
the  economy  of  $100  million  or  more,  (2) 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal.  State  or  local  government 
agencies,  or  geographical  regions,  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  in  domestic  or 
export  markets. 

rV.  Review  Under  Regulatory  Flexibility 
Act 

This  proposed  rule  was  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L.  96-354,  95  Stat.  1164)  which 
requires  preparation  of  a  regulatory 
fiexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  i.e.,  small  business,  small 
organizations,  and  small  governmental 
jurisdictions.  DOE  concluded  that  this 
proposed  rule  would  only  affect  small 
entities  as  they  apply  for  and  receive 
grants  and  does  not  create  additional 
economic  impacts  on  small  entities. 
Accordingly,  DOE  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and,  therefore, 
no  regulatory  flexibility  analysis  has 
been  prepared. 

V.  Review  Under  the  Paperwork 
Reduction  Act 

The  collection  of  information 
requirements  contained  in  this  rule  have 
been  approved  by  O.MB  under  control 
numbers  1910-0400  and  1910-1400. 

VI.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  these  proposed  procedural  rules 


cleariy  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321.  et  seq. 
(1976)),  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  Parts  1500- 
1508),  and  the  DOE  guidelines  (10  CFR 
Part  1022)  and.  therefore,  does  not 
require  an  environmental  impact 
statement  pursuant  to  NEPA. 

VII.  Intergovernmental  Review 

This  program  is  generally  not  subject 
to  the  intergovernmental  review 
requirements  of  EO  12372  as 
implemented  by  10  CFR  1005.  However, 
certain  grant  applications  may  be. 

All  applications  from  govenmiental  or 
non-governmental  entities  which  involve 
research,  development  or  demonstration 
activities  when  such  activities:  (1)  Have 
a  unique  geographic  focus  and  are 
directly  relevant  to  the  governmental 
responsibilities  of  a  State  or  local 
government  within  the  geographic  area: 
(2)  necessitate  the  preparation  of  an 
Environmental  Impact  Statement  under 
NEPA;  or  (3)  are  to  be  initiated  at  a 
particular  site  or  location  and  require 
unusual  measures  to  limit  the  possibility 
of  adverse  exposure  or  hazard  to  the 
general  public  are  subject  to  the 
provisions  of  the  Executive  Order  and 
10  CFR  Part  1005.  These  planning  to 
submit  covered  applications  should 
immediately  contact  OER  for  further 
information. 

VIII.  Review  Under  Executive  Order 
12612 

Executive  Order  12612  requires  that 
regulations  or  rules  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Today's  proposed 
regulations  will  amend  existing 
regulations  for  a  financial  assistance 
program  to  stimulate  research  and 
development.  There  will  not  be  any 
substantial  direct  effects  on  States. 

List  of  Subjects  in  10  CFR  Part  605 

Administrative  practice  and 
procedure.  Applications,  Copyright, 
Educational  institutions.  Eligibility, 
Energy,  Financial  assistance,  Forprofit 
organizations.  Grant  programs — energy. 
Grant  programs,  science  and  technology. 
Individuals,  Inventions  and  patents — 
nonprofit  organizations.  Reporting  and 
recordkeeping  requirements.  Research, 
Solicitations,  Science  and  technology. 
State — local  and  Indian  tribal 
governmentK. 
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In  consideration  of  the  foregoing. 
Chapter  II  of  Title  10  of  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
by  revising  Part  605  as  set  forth  below. 

Issued  in  Washington.  DC,  on  February  28. 
1989. 

Robert  O.  Hunter.  Jr.. 

Director.  Office  of  Energy  Research. 

Chapter  II  of  Title  10,  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
by  revising  Part  605  to  read  as  follows: 

PART  605— SPECIAL  RESEARCH 
GRANTS  PROGRAM 

Sec. 

605.1  Purpose  and  scope. 

605.2  Applicability. 

605.3  Definitions. 

605.4  Deviations. 

605.5  Special  research  grants. 

605.6  Eligibility. 

605.7  (Reserved). 

605.8  Solicitation. 

605.9  Applications. 

605.10  Application  evaluation  and  selection. 

605.11  Additional  requirements. 

605.12  Funding. 

605.13  Cost  sharing. 

605.14  Limitation  of  DOE  liability. 

605.15  Fee. 

605.16  (Reserved). 

605.17  (Reserved). 

605.18  National  Security. 

605.19  Reports. 

605.20  Dissemination  of  results. 
Appendix  A  to  Part  605 

Authority:  Section  31  of  the  Atomic  Energy 
Act,  as  amended.  Pub.  L.  83-703.  68  Stat.  919 
(42  U  S.C.  2051);  sec.  107  of  the  Energy 
Reorganization  Act  of  1974,  Pub.  L.  93-438,  88 
Stat.  1240  (42  U.S.C.  5817);  Federal 
Nonnuclear  Energy  Research  and 
Development  Act  of  1974,  Pub.  L.  93-577,  68 
Stat.  1878  (42  U.S.C.  5901  et  seq.):  Sees.  644 
and  646  of  the  Department  of  Energy 
Organization  Act.  Pub.  L.  95-91,  91  Stat.  599 
(42  U.S.C.  7254  and  7256);  Federal  Grant  and 
Cooperative  Agreement  Act,  as  amended  (31 
U.S.C.  6301  efse?.). 

§  605.1    Purpose  and  scope. 

This  part  sets  forth  the  policies  and 
procedures  applicable  to  the  award  and 
administration  of  special  research 
grants  by  the  DOE  Office  of  Energy 
Research  for  basic  and  applied  research 
and  related  conference  and  training 
activities. 

§605.2    Applicability. 

(a)  This  part  applies  to  all  special 
research  grants  awarded  after  the 
effective  date  of  this  amended  rule. 

(b)  Except  as  otherwise  provided  by 
this  part,  the  award  and  administration 
of  special  research  grants  shall  be 
governed  by  10  CFR  Part  600  (DOE 
Financial  Assistance  Rules). 


§605.3    Definitions. 

In  addition  to  the  definitions  provided 
in  10  CFR  Part  600,  the  following 
definitions  are  provided  for  purposes  of 
this  part — 

(a)  "Basic  and  applied  research" 
means  basic  and  applied  research  and 
that  part  of  development  not  related  to 
the  development  of  specific  systems  or 
products.  The  primary  aim  of  research  is 
scientific  study  and  experimentation 
directed  toward  advancing  the  state-of- 
the-art  or  increasing  knowledge  or 
understanding  rather  than  focusing  on  a 
specific  system  or  product. 

(b)  "Grantee  obligation  "  means  the 
amounts  of  orders  placed,  contracts  and 
subgrants  awarded,  services  received, 
and  similar  transactions  during  a  given 
period  that  will  require  payment  by  the 
grantee  during  the  same  or  a  future 
period. 

(c)  "Principal  investigator"  means  the 
scientist  or  other  individual  designated 
by  the  recipient  to  direct  the  project. 

(d)  "Related  conference"  means 
scientific  or  technical  conferences, 
symposia,  workshops  or  seminars  for 
the  purpose  of  communicating  or 
exchanging  information  or  views 
pertinent  to  the  basic  and  applied 
research  of  OER. 

(e)  "Special  purpose  equipment" 
means  equipment  which  is  used  only  for 
research,  medical,  scientific,  or  other 
technical  activities. 

S  605.4    Deviations. 

Single-case  deviations  from  this  Part 
may  be  authorized  in  writing  by  the 
Director  or  Deputy  Director  of  OER  or 
the  Head  of  a  Contracting  Activity  upon 
the  written  requRst  of  DOE  staff,  an 
applicant  for  an  award,  or  a  recipient.  A 
request  from  an  applicant  or  a  recipient 
must  be  submilted  to  or  through  the 
cognizant  contracting  officer.  Whenever 
a  proposed  deviation  from  this  part 
would  be  a  deviation  from  10  CFR  Part 
600,  the  deviation  must  also  be 
authorized  in  accordance  with  the 
procedures  prescribed  in  that  Part. 

§  605.5    Special  research  grants. 

(a)  DOE  may  make  special  research 
grants  under  this  part  for  basic  and 
applied  research  and  related  conference 
and  training  activities  in  the  OER 
program  areas  set  forth  in  paragraph  (b) 
of  this  section  and  described  in 
Appendix  A  of  this  part. 

(b)  The  program  areas  are: 

(1)  Basic  Energy  Sciences,  which 
includes: 

(i)  Energy  Biosciences: 
(ii)  Chemical  Sciences: 
(iii)  Carbon  Dioxide  Research: 
(iv )  Ceosciences: 
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(v)  Engineering  Research; 

(vi)  Materials  Sciences; 

(vii)  Advanced  Energy  Projects; 

(2)  High  Energy  and  Nuclear  Physics, 
which  includes: 

(i)  Nuclear  Physics; 

(ii)  High  Energy  Physics. 

(3)  Health  and  Environmental 
Research,  which  includes: 

(i)  Physical  and  Technological 
Research; 
(ii)  Ecological  Research; 
(iii)  Health  Efl'ects  Research;  and 
(iv)  Human  Health  and  Assessments. 

(4)  Fusion  Energy,  which  includes: 
(i)  Applied  Plasma  Physics; 

(ii)  ConHnement  Systems; 

(iii)  Development  and  Technology; 

(5)  Scientiflc  Computing  Staff; 

(6)  Field  Operations  Management; 
which  include: 

(i)  Nuclear  Engineering  Research, 
(ii)  (Reserved) 

(7)  Other  program  areas  as  may  be 
described  by  notice  published  in  the 
Federal  Register. 

S  605.6    EllglbHtty. 

Any  university  or  other  institution  of 
higher  education  or  other  non-profit  or 
for-profit  organization,  non-F'ederal 
agency,  or  entity  is  eligible  for  a  special 
research  grant.  An  unafHliated 
individual  also  is  eligible  for  a  special 
research  grant. 

S60S.7    (RvMrvedl 

§605.6    Solicitation. 

(a)  The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
61.049.  and  its  solicitation  control 
number  is  SRG  10  CFR  Part  605. 

(b)  An  application  for  a  new  grant 
under  this  solicitation  may  be  submitted 
at  any  time  to  DOE  at  the  address 
specified  in  paragraph  (c)  of  this  section. 
New  applications  shall  received 
consideration  for  funding  generally 
within  6  months  but,  in  any  event,  no 
later  than  12  months  from  the  date  of 
receipt  by  DOE. 

(c)  Applicants  may  obtain  application 
forms,  described  in  %  605.9(b)  of  that 
part,  and  additional  information  from 
the  Acquisition  and  Assistance 
Management  Division.  Office  of  Energy 
Research,  ER-64.  Department  of  Energy, 
Washington,  DC.  20545.  (301)  353-5544. 
and  shall  submit  applications  to  the 
same  address. 

(d)  DOE  shall  publish  annually,  in  the 
Federal  Register,  a  notice  of  the 
availability  of  special  research  grants. 
DOE  shall  also  publish  in  the 
"Commerce  Business  Daily"  an 
abbreviated  notice  citing  the  Federal 
Register  notice  of  availability  and  this 
part,  and  DOE  may  also  publish  notices 


or  abbreviated  notices  of  availability  in 
trade  and  professional  journals,  and 
news  media,  and  use  other  means  of 
communication,  as  appropriate. 

(1)  Each  notice  of  availability  shall 
cite  this  part  and  shall  include: 

(i)  The  Catalog  of  Federal  Domestic 
Assistance  number  and  solicitation 
control  number  of  the  program; 

(ii)  The  amount  of  money  available  or 
estimated  to  be  available  for  award; 

(iii)  The  name  of  the  responsible  DOE 
program  official  to  contact  for  additional 
information,  and  an  address  where 
application  forms  may  be  obtained; 

(iv)  The  address  for  submission  of 
applications;  and 

(v)  Any  evaluation  criteria  in  addition 
to  those  set  forth  in  S  605.10  of  this  part. 

(2)  The  notice  of  availability  may  also 
include  any  other  relevant  information 
helpful  to  applicants  such  as 

(i)  Program  objectives, 

(ii)  A  research  agenda  or  potential 
areas  for  research  initiatives, 

(iii)  Problem  areas  requiring 
additional  research,  and 

(iv)  Any  other  information  which 
identifies  areas  in  which  grants  may  be 
made. 

(e)  DOE  is  under  no  obligation  to  pay 
for  any  costs  associated  with  the 
preparation  or  submission  of 
applications. 

(f)  DOE  reserves  the  right  to  fund,  in 
whole  or  in  part,  any,  all,  or  none  of  the 
applications  submitted. 

(g)  To  be  considered  for  a 
continuation  or  renewal  award  imder" 
this  Part,  an  incumbent  grantee  shall 
submit  a  continuation  or  renewal 
application  as  provided  in  S  605.9  (c) 
and  (h)  of  this  part. 

§605.9    Applications. 

(a)  An  original  and  seven  copies  of  the 
application  for  initial  support  must  be 
submitted  except  that  State 
governments,  local  governments,  or 
Indian  tribal  governments  shall  not  be 
required  to  submit  more  than  the 
original  and  two  copies  of  the 
application. 

(b)  Each  new  or  renewal  application' 
in  response  to  this  part  must  include — 

(1)  An  application  face  sheet  page, 
DOE  Form  4650.2  (approved  by  OMB 
under  OMB  Control  No.  1910-1400). 
However,  the  facesheet  of  the 
application  for  state  and  local 
governments  and  Indian  tribal 
government  applicants  shall  be  the 
facesheet  of  Standard  Form  (SF)  424 
(approved  by  OMB  imder  OMB  Control 
Number  0348-0043). 

(2)  A  detailed  description  of  the 
proposed  project,  including  the 
objectives  of  the  project,  its  relationship 


to  DOE'S  program  and  the  applicant's 
plan  for  carrying  it  out; 

(3)  Detailed  information  about  the 
background  and  experience  of  the 
principal  investigator(s)  (including 
references  to  publications),  the  facilities 
and  experience  of  the  applicant,  and  the 
cost-sharing  arrangements,  if  any. 

(4)  A  budget  with  supporting 
justification  sufficient  to  evaluate  the 
costs  of  the  proposed  project. 

(i)  Budget  information  provided  by 
State  and  local  government  and  Indian 
tribal  government  applicants  shall  be  on 
Standard  Form  424A.  Budget 
Information  for  Non-Construction 
Programs,  (approved  under  OMB 
Control  No.  0348-0044).  All  other 
applicants  shall  use  budget  forms  ERF 
4620.1  and  ERF  4620.A1  (approved  by 
OMB  under  Control  No.  1910-1400). 

(ii)  DOE  may,  subsequent  to  receipt  of 
an  application,  request  additional 
budgetary  information  from  an  applicant 
when  necessary  for  clarification  or  to 
make  informed  preaward 
determinations  under  10  CFR  600.103. 

(5)  Any  preaward  assurances  required 
pursuant  to  10  CFR  600.12  and  605.11  of 
this  part 

(c)  Applications  for  a  continuation  or 
a  renewal  award  must  be  submitted  in 
an  original  and  seven  copies,  except  that 
State  governments,  local  governments, 
or  Indian  tribes  are  required  to  submit 
only  an  original  and  two  copies,  and  for 
continuation  awards  need  submit  only 
those  pages  of  the  application  form  that 
contain  information  different  from  that 
provided  in  the  original  application 
(approved  by  OMB  under  OMB  control 
numbers  0348-0005-0348-0009). 

(d)  The  application  must  be  signed  by 
an  official  who  is  authorized  to  act  for 
the  appUcant  organization  and  to 
commit  the  applicant  to  comply  with  the 
terms  and  conditions  of  the  grant,  if 
awarded,  or  by  an  unaffiliated 
individual  appUcant. 

(e)  All  apphcations  which  involve 
research,  development,  or 
demonstration  activities  when  such 
activities: 

(1)  Have  a  unique  geographic  focus 
and  are  directly  relevant  to  the 
governmental  responsibilities  of  a  State 
or  local  government  within  the 
geographic  area; 

(2)  Necessitate  the  preparation  of  an 
Environmental  Impact  Statement  under 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321  et  seq.  (1976));  or 

(3)  Are  to  be  initiated  at  a  particular 
site  or  location  and  require  unusual 
measures  to  limit  the  possibility  of 
adverse  exposure  or  hazard  to  the 
general  public. 
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are  subject  to  the  provisions  of 
Executive  Order  12372  and  10  CFR  Part 
1005.  Anyone  planning  to  submit  such 
applications  should  contact  ER  for 
further  information  about  compliance 
requirements. 

(f)  DOE  may  return  an  application 
which  does  not  include  all  information 
and  documentation  required  by  statute, 
this  part,  10  CFR  Part  600  and  the  notice 
of  availability  of  grants,  when  the  nature 
of  the  omission  precludes  review  of  the 
application. 

(g)  During  the  review  of  a  complete 
application.  DOE  may  request  the 
submission  of  additional  information 
only  if  the  information  is  essential  to 
evaluate  the  application. 

(h)  Except  as  provided  in  paragraph 
(c)  of  this  section,  each  application  for  a 
continuation  award  must  be  submitted 
no  later  than  six  months  before  the 
expiration  of  the  current  budget  period 
and  must  be  on  the  same  forms  as 
required  for  initial  applications,  as 
appropriate. 

(i)  In  addition  to  including  the 
information  described  in  paragraphs  (b). 
(c),  and  (d)  of  this  section,  an 
application  for  a  renewal  award  must  be 
submitted  no  later  than  six  months  prior 
to  the  scheduled  expiration  of  the 
project  period  and  must  be  on  the  same 
forms  and  includes  the  same  type  of 
information  as  that  required  for  initial 
applications.  The  renewal  application 
must  outline  and  justify  a  program  and 
budget  for  the  proposed  period,  showing 
in  detail  the  estimated  cost  of  the 
proposed  project,  together  with  an 
indication  of  the  amount  of  funds 
needed  and  the  amount  of  cost  sharing, 
if  any.  The  application  also  shall 
describe  and  explain  the  reasons  for  any 
change  in  the  scope  or  objectives  of  the 
proposed  project,  and  shall  compare  and 
explain  any  difference  between  the 
estimates  in  the  proposed  budget  and 
actual  costs  experienced  as  of  the  date 
of  the  application. 

(j)  DOE  is  not  required  to  return  to  the 
applicant  an  application  which  is  not 
selected  or  funded. 

§  605.10    Application  evaluation  and 
selection 

(a)  Applications  shall  be  evaluated  for 
funding  generally  within  6  months  but, 
in  any  event,  no  later  than  12  months 
from  the  date  of  receipt  by  DOE.  After 
DOE  has  held  an  application  for  6 
months,  the  applicant  may.  in  response 
to  DOE's  request,  be  required  to 
revalidate  the  terms  of  the  original 
application. 

(b)  DOE  staff  shall  perform  an  initial 
evaluation  of  all  applications  to  ensure 
that  the  information  required  by  this 
Part  is  provided,  that  the  proposed  effort 


is  technically  sound  and  feasible,  and 
that  the  effort  is  consistent  with  program 
funding  priorities.  For  applications 
which  pass  the  initial  evaluation,  DOE 
shall  review  and  evaluate  each 
application  received  based  on  the 
criteria  set  forth  below  and  in 
accordance  with  the  ER  objective  Merit 
Review  System  developed  as  required 
under  DOE  Financial  Assistance 
Regulations  10  CFR  Part  600. 

(c)  DOE  shall  select  evaluators  on  the 
basis  of  their  professional  qualifications 
and  expertise  in  the  field  of  research. 
Evaluators  shall  be  required  to  comply 
with  all  applicable  DOE  rules  or 
directives  concerning  the  use  of  outside 
evaluators. 

(d)  DOE  shall  evaluate  new  and 
renewal  applications  based  on  the 
following  criteria  which  are  listed  in 
descending  order  of  importance: 

(1)  The  scientific  and  technical  merit 
of  the  research; 

(2)  The  appropriateness  of  the 
proposed  method  or  approach; 

(3)  Competency  of  research  personnel 
and  adequacy  of  proposed  resources; 

(4)  Reasonableness  and 
appropriateness  of  the  proposed  budget; 
and 

(5)  Other  appropriate  factors, 
established  and  set  forth  by  ER  in  a 
notice  of  availability  or  in  a  specific 
solicitation. 

(e)  Also  DOE  shall  consider,  as  part  of 
the  evaluation,  other  available  advice  or 
information  as  well  as  program  policy 
factors  such  as  ensuring  an  appropriate 
balance  among  the  program  areas  listed 
in  §  605.5(b)  of  this  part. 

(f)  In  addition  to  the  evaluation 
criteria  set  forth  in  paragraphs  (d)  and 
(e)  of  this  section,  DOE  shall  consider 
the  grantee's  performance  under  the 
existing  grant  during  the  evaluation  of  a 
renewal  or  continuation  application. 

(g)  Selection  of  applications  for  award 
will  be  based  upon  the  findings  of  the 
technical  evaluations,  the  importance 
and  relevance  of  the  proposed  research 
to  ER's  missions,  and  fund  availability. 
Cost  reasonableness  and  realism  will 
also  be  considered  to  the  extent 
appropriate. 

(h)  After  the  selection  of  an 
application,  DOE  may.  if  necessary, 
enter  into  negotiations  with  an 
applicant.  Such  negotiations  are  not  a 
commitment  that  DOE  will  make  an 
award. 

§  605.1 1    Additional  requirements. 

(a)  A  grantee  performing  research, 
development,  or  related  activities 
involving  the  use  of  human  subjects 
must  comply  with  DOE  regulations  in  10 
CFR  Part  745  "Protection  of  Human 
Subjects"  and  any  additional  provisions 


which  may  be  included  in  the  Special 
Terms  and  Conditions  of  the  grant. 

(b)  A  grantee  performing  research 
invoh  ing  recombinant  DNA  molecules 
and/or  organisms  and  viruses 
containing  recombinant  DNA  molecules 
shall  comply  with  the  National  Institutes 
of  Health  "Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
(51  FR  16958.  May  7. 1986),  or  such  later 
revision  of  those  guidelines  as  may  be 
published  in  the  Federal  Register. 

(c)  Any  grantee  performing  research 
on  warm-blooded  animals  shall  comply 
with  the  Federal  Laboratory  Animal 
Welfare  Act  of  1966,  as  amended  (7 
U.S.C.  2131  et  seq.)  and  the  regulations 
promulgated  thereunder  by  the 
Secretary  of  Agriculture  at  9  CFR 
Chapter  I,  Subchapter  A,  pertainir.g  to 
the  care,  handling,  and  treatment  of 
warm  blooded  animals  held  or  used  for 
research,  teaching,  or  other  activities 
supported  by  Federal  awards.  The 
grantee  shall  comply  with  the  guidelines 
described  in  DHHS  Publication  No. 
[NIH]  86-23,  "Guide  for  the  Care  and 
Use  of  Laboratory  Animals"  or 
succeeding  revised  editions.  (This  guide 
is  available  from  the  Office  for 
Protection  from  Research  Risks.  Office 
of  the  Director.  National  Institutes  of 
Health.  Building  31.  Room  4B09, 
Bethesda.  Maryland  20205). 

§605.12    Funding. 

(a)  The  project  period  during  which 
DOE  expects  to  provide  grant  support 
for  an  approved  project  under  this  Part 
shall  generally  not  exceed  three  years 
and  may  exceed  five  years  only  if  DO.'?; 
makes  a  renewal  award  or  otherwise 
extends  the  grant  award.  The  project 
period  shall  be  specified  on  the  Notice 
of  Financial  Assistance  Award  (DOE 
Form  4600.1). 

(b)  Each  budget  period  for  a  grant 
under  this  part  shall  generally  be  12 
months  and  may  be  24  months  if 
determined  appropriate  by  ER  programs. 

§605.13    Costs^art^g. 

Cost  sharing  is  not  required  nor  will  it 
be  considered  as  a  criterion  in  the 
evaluation  and  selection  process  unless 
othenvise  provided  under  §605.10(d)('5) 
of  this  part. 

§  605. 1 4    Limitation  of  DOE  UattiUty . 

Grants  awarded  under  this  part  are 
subject  to  the  requirement  that  the 
maximum  DOE  obligation  to  the 
recipient  is  the  amount  shown  in  the 
Notice  of  Financial  Assistance  Awar  i 
as  the  amount  of  DOE  funds  obligate  i. 
DOE  shall  not  be  obligated  to  make      y 
additional,  supplemental,  continual. c.n. 
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cenewal  or  other  award  for  the  same  or 
any  other  purpose. 


S60S.1S 

(a)  Notwithstanding  10  CFR 
600.103(h).  a  fee  may  be  paid  under  this 
part,  in  appropriate  circumstances,  to  a 
grantee  which  is  a  small  business 
concern  as  qualified  under  the  criteria 
and  size  standards  of  13  CFR  Part  121  in 
order  to  permit  the  concern  to 
participate  in  the  Special  Research 
Grant  Program.  Whether  or  not  it  is 
appropriate  to  pay  a  fee  shall  be 
determined  by  the  Contracting  Officer 
who  shall,  at  a  minimum,  apply  the 
following  guidelines: 

(1)  Whether  the  acceptance  of  the 
grant  will  displace  other  work  the  small 
business  is  currently  engaged  in  or 
committed  to  assume  in  the  near  future; 
or 

(2)  Whether  the  acceptance  of  the 
grant  will,  in  the  absence  of  paying  a 
fee.  cause  substantial  financial  distress 
to  the  business. 

In  evaluating  financial  distress,  the 
Contracting  Officer  shall  balance 
current  displacement  against  reasonable 
future  benefit  to  the  company.  (If  the 
award  will  result  in  the  beneficial 
expansion  of  the  existing  business  base 
of  the  company,  then  no  fee  would 
generally  be  appropriate).  Fees  shall  not 
be  paid  to  other  entities  except  as  a 
deviation  from  10  CFR  e00.103(h) 
pursuant  to  10  CFR  600.4.  nor  shall  fees 
be  paid  under  grants  in  support  of 
conferences. 

(b)  To  request  a  fee.  a  small  business 
concern  shall  submit  with  its  application 
a  written  self  certification  that  it  is  a 
small  business  concern  qualified  under 
the  criteria  and  size  standards  in  13  CFR 
Part  121.  In  addition,  the  application 
must  state  the  amount  of  fee  requested 
for  the  entire  project  period  and  the 
basis  for  requesting  that  amount,  and 
must  also  state  why  payment  of  fee  by 
DOE  would  be  appropriate. 

(c)  If  DOE  determines  that  payment  of 
a  fee  is  appropriate  under  paragraph  (a) 
of  this  section,  the  amount  of  fee  shall 
be  that  determined  to  be  reasonable  by 
the  Contracting  Officer.  The  Contracting 
Officer  shall,  at  a  minimum,  apply  the 
following  guidelines  in  determining  the 
fee  amount: 

(1)  The  grant  fee  base  shall  include 
the  estimated  allowable  cost  of  direct 
salaries  and  wages  and  allocable  fringe 
benefits.  This  fee  base  shall  exclude  all 
other  direct  and  indirect  costs. 

(2)  The  grant  fee  amount  expressed  as 
a  percentage  of  the  appropriate  fee  base 
pursuant  to  paragraph  (c)(1)  of  this 
section,  shall  not  exceed  the  percentage 
rate  of  fee  that  would  result  if  a  Federal 
agency  contracted  for  the  same  amount 


of  salaries,  wages,  and  allocable  fringe 
benefits  under  a  cost  reimbursement 
contract. 

(3)  Grant  fee  amounts,  determined 
pursuant  to  paragraphs  (c)(l]  and  (c)(2) 
of  this  section,  shall  be  appropriately 
reduced  wheni 

(i)  Advance  payments  are  provided; 
and/or 

(ii)  Title  to  property  acquired  with 
DOE  grant  funds  vests  in  the  grantee  (10 
CFR  600.117). 

(d)  Notwithstanding  10  CFR  600.112. 
any  fee  awarded  shall  be  a  fixed  fee  and 
shall  be  payable  on  an  annual  basis  in 
proportion  to  the  work  completed,  as 
determined  by  the  Contracting  Officer, 
upon  satisfactory  submission  and 
acceptance  by  DOE  of  the  annual 
technical  progress  report.  If  the  project 
period  is  shortened  due  to  termination, 
or  the  project  period  is  not  fully  funded, 
the  fee  shall  be  reduced  by  an 
appropriate  amount. 

S§60S.18-60S.17    [Reswvad] 

S60S.1t    Nationai  SMurity. 

Activities  under  a  Special  Research 
Grant  shall  not  involve  classified 
information  (i.e..  Restricted  Data, 
formerly  Restricted  Data,  National 
Security  Information).  However,  if  in  the 
opinion  of  tae  grantee  or  DOE  such 
involvement  becomes  expected  prior  to 
the  closeout  of  the  grant,  the  grantee  or 
DOE  shall  notify  the  other  in  writing 
immediately.  If  the  grantee  believes  any 
information  developed  or  acquired  may 
be  classified,  the  grantee  shall  not 
provide  the  potentially  classiflable 
information  to  anyone,  including  the 
DOE  officials  with  whom  the  grantee 
normally  communicates,  except  the 
DirectQr  of  Classification,  and  shall 
protect  such  information  as  if  it  were 
classified  until  notified  by  DOE  that  a 
determination  has  been  made  that  it 
does  not  require  such  handling. 
Correspondence  which  includes  the 
specific  information  in  question  shall  be 
sent  by  registered  mail  to  U.S. 
Department  of  Energy.  Attn:  Director  of 
Classification.  DP-32.  Washington.  DC 
20545.  If  the  information  is  determined 
to  be  classified  the  grantee  may  wish  to 
discontinue  the  project  in  which  case 
the  grantee  and  DOE  shall  terminate  the 
grant  by  mutual  agreement.  If  the  grant 
is  to  be  terminated,  all  material  deemed 
by  DOE  to  be  classified  shall  be 
forwarded  to  DOE,  in  a  manner 
specified  by  DOE.  for  proper  disposition. 
If  the  grantee  and  DOE  wish  to  continue 
the  grant,  even  though  classified 
information  is  involved,  the  grantee 
shall  be  required  to  obtain  both 
personnel  and  facility  security 
clearances  through  the  Office  of 


isi 


Safeguards  and  Security  for 
Headquarters  awarded  grants,  or  from 
the  cognizant  field  office  Division  of 
Safeguards  and  Security  for  grants 
obtained  through  DOE  field 
organizations.  Costs  associated  with 
handling  and  protecting  any  such 
classified  information  shall  be 
negotiated  at  the  time  that  the 
determination  to  proceed  is  made. 

S  805.19    Reports. 

(a)  A  grantee  shall  periodically  report 
to  DOE  on  the  grantee's  progress  in 
meeting  the  project  objectives  of  the 
grant  award.  The  following  types  of 
reports  shall  be  used: 

(1)  Performance  reports.  Performance 
reports  shall  include: 

(i)  A  description  of  the  research 
carried  out  during  the  reporting  period 
including  a  comparison  of  the  grantee's 
accomplishments  with  the  objectives 
established  for  that  reporting  period. 

(ii)  If  applicable,  reasons  why 
established  objectives  were  not  met; 

(iii)  Where  there  are  significant 
deviations  from  the  estimates  in  the 
budget,  the  rationale  for  increases  or 
decreases  in  the  time  expended  on  the 
project  by  the  principal  investigator  or 
other  researchers;  and 

(iv)  Other  pertinent  information, 
including,  when  appropriate,  reports  of 
travel,  both  foreign  and  domestic, 
analysis  and  explanation  of  cost 
overruns  (underruns)  or  high  (low)  unit 
costs.  Annual  performance  reports  shall 
be  submitted  with  any  renewal  or 
continuation  application  if  there  is  one: 
if  not,  they  shall  be  submitted  within  90 
days  aft  A'  the  end  of  the  budget  period 
covered  by  the  report.  For  budget 
periods  exceeding  twelve  months,  a 
performance  report  is  also  required  90 
days  after  the  first  12  months  of  the 
budget  period  unless  waived  by  the 
Contracting  Officer.  If  a  report  is  part  of 
a  continuation  or  renewal  application  it 
shall  be  bound  separately. 

(2)  Notice  of  Energy  R&D  Project.  A 
Notice  of  Energy  R&D  Project.  DOE 
Form  538,  which  summarizes  the 
purpose  and  scope  of  the  project,  must 
be  submitted  in  accordance  with  the 
Distribution  and  Schedule  of  Documents 
set  forth  at  the  end  of  this  section. 
Copies  of  the  form  may  be  obtained 
from  the  Contracting  Officer. 

(3)  Special  Reports.  The  grantee  shall 
report  the  following  events  to  DOE  as 
soon  after  they  occur  as  possible:  (i) 
Problems,  delays,  or  adverse  conditions 
which  will  materially  affect  the  ability 
to  attain  project  objectives,  or  prevent 
the  meeting  of  time  schedules  ends 
goals.  The  report  must  describe  the 
remedial  action  the  grantee  has  taken  or 


plans  to  take  and  any  action  DOE 
should  take  to  alleviate  the  problems, 
(ii)  Favorable  developments  or  events 
which  enable  meeting  time  schedules 
and  goals  sooner  or  at  less  cost  than 
anticipated  or  producing  more  beneficial 
results  than  originally  projected. 

(4)  Final  Report  A  final  report 
summarizing  the  entire  investigation 
must  be  submitted  by  the  grantee  within 
90  days  after  the  project  period  ends  or 
the  grant  is  terminated.  Satisfactory 
completion  of  a  grant  will  be  contingent 
upon  the  receipt  of  this  report  The  final 
report  shall  follow  the  outline  agreed 
upon  for  the  performance  reports,  if  any. 
or  when  a  project  has  been  renewed,  the 
final  report  may  refer  to  previously 
submitted  performance  report  for  details 
and  may  be  a  synopsis  of  the  entire 
project.  Manuscripts  prepared  for 
publication  should  be  appended. 

(5)  Financial  Status  Report  (FSR) 
(OMB  No.  034&-0039).  The  FSR  is 
required  within  90  days  after  completion 
of  each  budget  period;  for  budget 
periods  exceeding  12  months,  an  FSR  is 
also  required  within  90  days  after  this 


first  12  months  unless  waived  by  the 
Contracting  Officer. 

(b)  DOE  may  extend  the  deadline  date 
for  any  report  if  the  grantee  submits  a 
written  request  before  the  deadline 
which  adequately  justifies  an  extension. 

(c)  A  table  summarizing  the  various 
types  of  reports,  time  for  submission, 
number  of  copies  is  set  forth  below.  The 
schedule  of  reports  shall  be  as 
prescribed  in  this  table,  unless  the 
award  document  specifies  otherwise. 
TTiese  reports  shall  be  submitted  by  the 
grantee  to  the  awarding  office. 

(d)  DOE  review  of  grantee 
performance.  DOE  or  its  authorized 
representatives  may  make  site  visits,  at 
any  reasonable  time,  to  review  the 
project  DOE  may  provide  such 
technical  assistance  as  may  be 
requested. 

(e)  Subrecipient  performance 
reporting.  Grantees  may  place 
performance  reporting  requirements  on 

,  a  subrecipient  consistent  with  the 
provisions  of  this  section. 

Distribution  and  Schedule  of  Documents 


S  605.20    Dissemination  of  results. 

(a)  Grantees  are  encouraged  to 
disseminate  research  results  promptly  to 
the  scientific  community.  DOE  reserves 
the  right  to  utilize,  and  have  others 
utilize,  to  the  extent  it  deems 
appropriate,  the  reports  resulting  from 
research  grants. 

(b)  DOE  may  waive  the  technical 
reporting  requirement  of  any 
performance  report  set  forth  in 

§  605.19(a)  of  this  part  if  the  grantee 
submits  to  DOE  a  copy  of  its  own  report 
which  is  published  or  accepted  for 
publication  in  a  recognized  scientific  or 
technical  journal  and  which  satisfies  the 
information  requirements  of  the 
program. 

(c)  Grantees  are  urged  to  publish 
results  through  normal  publication 
channels  in  accordance  with  the 
applicable  provisions  of  10  CFR  600.33. 

(d)  The  Article  shall  include  an 
acknowledgement  that  the  research  was 
supported,  in  whole  or  in  part,  by  a  DOE 
grant  and  specify  the  grant  number,  but 
state  that  such  support  does  not 
constitute  an  endorsement  by  DOE  of 
the  views  expressed  in  the  article. 


Type 


1.  Summary:  200  word*  on  acope  and  puipoae  (Notice  of  Energy  R4D 
Project). 

2.  Renewal  or  continuation  application 

3.  Annual  Technical  Progreas  Report !.!I!!!!!~Z"!"Z 


4.  Other  progress  reports.  Ixief  topical  reports,  ale.  (Desired  wtwi  signifi- 
cam  results  develop  or  ««t)en  «»orii  has  dtact  programmatic  impact). 

5.  Reprints.  Conference  papers . 

6.  Final  report _ "ZI™!"""™I!._.Z 

7.  Financial  Status  Report ; "!1..."™""""""!!"Z 


Immediatefy  after  a  grant  is  initially  awarded  and  with  each  application  tor 
renewal. 

6  months  before  the  budget  period  efxls 

Wrth  renewal  or  continuation  application,  if  any;  otherwise  wittwi  90  days 
after  the  end  of  each  budget  period.  For  budget  penods  exceedmg  12- 
months,  a  report  is  also  required  90  days  after  the  first  12  month  period. 

As  deemed  appropriate  by  the  gramee _ 

Same  as  4.  above _ _ 


Within  90  days  attar  comptelion  or  termination  of  the  protect 

Withn  90  days  after  completion  of  the  project  penod;  tor  budget  penods 

exceeding  12  months  an  FSR  is  also  requred  withm  90  days  after  the 

first  12.month  period. 


Note:  Report  types  3.  4.  5,  and  6  require  with  submission  two  copies  of  DOE  Fonn  1332 16 
Disposition  of  Scientific  and  Technical  Document 


University- Type  Contractor  and  (iranlee  necommenatioris  tor 


Appendix  A  to  Part  805 

The  Office  of  Basic  Energy  Science 

This  program  supports  basic  science 
research  efforts  in  a  variety  of  disciplines  to 
broaden  the  energy  supply  and  technology 
base  of  knowledge.  The  major  science 
divisions  and  their  objectives  are  as  follows: 

(i)  Energy  Biosciences 

The  primary  objective  of  this  program  is  to 
generate  a  base  of  understanding  of 
fundamental  biological  mechanisms  in  the 
areas  of  botanical  and  microbiological 
sciences.  This  work  serves  as  the 
underpinning  for  DOE't  efforts  in  biomass 
production  of  fuels  and  chemicals,  microbial 
conversions  of  biomass.  and  biological 
systems  for  the  conservation  of  energy. 


(iij  Chemical  Sciences 

This  program  has  as  its  primary  objectives: 
increased  understanding  of  basic  chemical  or 
physical  phenomena  which  are  likely  to  he 
important  to  existing  or  future  technological 
concepts  for  production  or  conversion  of 
energy;  discovery  of  new  phenomena  bearing 
on  chemical  or  physical  aspects  of  energy 
processes;  elucidation  of  fundamentally  new 
general  techniques  for  separation  of  energy- 
related  mixtures  or  for  the  chemical  analysis 
of  energy-related  substances.  Also  included 
is  a  study  of  the  basic  chemical  and  physical 
properties  of  the  actinide  elements  and  their 
compounds.  This  program  supports  the 
operation  of  the  Standard  Synchrotron 
Radiation  Laboratory  and  the  production  of  a 
broad  variety  of  isotopically  enriched 
research  materials. 


BEST  COPY  AVAILABLE 


(iiij  Carbon  Dioxide  Research 

This  program's  goal  is  to  develop  a  sotmd. 
quantitative  atmospheric  carbon  dioxide 
knowledge  base  to  aid  in  energy  policy 
decision  making.  This  goal  involves  the 
following  objectives:  improve  knowledge  of 
the  carl)on  cycle;  improve  estimates  of  future 
atmospheric  carbon  dioxide;  improve 
understanding  of  the  effects  of  atmospheric 
carbon  dioxide  on  climate:  improve 
understanding  of  the  direct  cartran  dioxide 
effects  on  productivity  of  nature  and 
agricultural  systems;  develop  and  verify 
methods  for  the  detecbon  of  climate  change 
due  to  increasing  atmospheric  carlion 
dioxide;  idenUfy.  defme  and  quantify  indirect 
effects;  and  define  possible  options  for 
mitigating  long-term  cbnsequences  of  a  higher 
COi  atmosphere. 
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(iv)  Ceoaciencea 

The  goal  of  this  program  it  to  develop  a 
quantitative,  predictive  understanding  of  the 
energy-related  aspects  of  geological, 
geophysical  and  geochemical  processes 
within  the  earth  and  in  the  solar-terrestrial 
interface.  This  understanding  and  knowledge 
base  is  needed  to  provide  for  long-range 
requirements  of  U.S.  efforts  in  energy 
resources  recognition,  evaluatioa  utilization, 
and  their  long-term  environmental 
implications.  The  program  is  stressing 
fundamental  research  related  to  discovery 
and  recovery  of  domestic  oil  and  gas 
resources. 

(v)  Engineering  Research 

This  program's  objectives  are:  (1]  to  extend 
the  body  of  knowledge  underlying  current 
engineering  practice  in  order  to  open  new 
ways  for  enhancing  energy  savings  and 
production,  prolonging  useful  equipment  life, 
and  reducing  costs  while  maintaining  output 
and  performance  quality:  and  (2)  to  broaden 
the  technical  and  conceptual  base  for  solving 
future  engineering  problems  in  the  energy 
technologies. 

(vij  Materials  Sciences 

The  objective  of  this  program  is  to  increase 
our  understanding  of  phenomena  and 
properties  important  to  materials  behavior 
which  will  contribute  to  meeting  the  needs  of 
present  and  future  energy  technologies.  It  is 
comprised  of  the  subfields  metallurgy, 
ceramics,  solid  state  physics,  materials 
chemistry,  and  related  disciplines  where  the 
emphasis  is  on  the  science  of  materials. 

(vii)  Advanced  Energy  Projects 

The  objective  of  this  program  is  to  support 
exploratory  research  on  novel  coiv:epts 
related  to  energy.  The  concepts  may  be  in 
any  Held  related  to  energy.  The  research  is 
usually  aimed  at  establishing  the  scientinc 
feasibility  of  a  concept  and,  where 
appropriate,  also  at  estimating  its  economic 
viability. 

Office  of  High  Energy  and  Nuclear  Physics 

This  program  supports  90%  of  the  U.S. 
effort  in  high  energy  and  nuclear  physics.  The 
objective  of  these  programs  are  indicated 
below. 

(i)  Nuclear  Physics  (Including  Nuclear  Data 
Program) 

The  primary  objectives  of  this  program  are 
an  understanding  of  the  interactions  and 
structures  of  atomic  nuclei  and  nuclear 
matter  at  the  most  elementary  level  possible, 
and  an  understanding  of  the  fundamental 
forces  of  nature  as  manifested  in  nuclear 
matter. 

(ii)  High  Energy  Physics  (Including 
Supercollider  Activities) 

The  primary  objectives  of  this  program  are 
to  understand  the  nature  and  relationships 
among  the  fundamental  forces  of  nature  and 
to  understand  the  ultimate  structure  of  matter 
in  terms  of  the  properties  and  interrelations 
of  its  basic  constituents. 


Office  of  Health  and  Environmental 
Research 

The  goals  of  this  research  program  are  as 
follows: 

Provide,  through  basic  and  applied 
research,  the  scientiflc  information  required 
to  identify,  understand  and  anticipate  the 
long-term  health  and  environmental 
consequences  of  energy  use  and 
development. 

Utilize  the  Department's  unique  resources 
to  solve  major  scientific  problems  in 
medicine  and  biology. 

The  goals  of  the  program  are  accomplished 
through  the  effort  of  its  divisions,  which  are: 

(i)  Physical  and  Technological  Research 

The  objectives  of  this  subprogram  are  to 
develop  new  concepts  and  techiriiques  for 
detecting  and  measuring  hazardous  physical 
and  chemical  agents  related  to  energy 
production;  characterize  the  atmospheric 
transport  and  chemical  transformations  of 
radionuclides  and  energy-related  chemical 
effluents  in  order  to  deRne  pathways  to 
human  exposure;  determine  the  physical  and 
chemical  mechanisms  of  radiation  action  in 
biological  systems;  and  develop  new 
instrumentation  and  technology  for  biological 
and  biomedical  research. 

(ii)  Ecological  Research 

The  objectives  of  this  subprogram  are  to 
identify  the  physical,  chemical,  and  biological 
processes  that  cycle  nutrients  and  energy- 
related  materials  through  terrestrial  and 
aquatic  ecosystems,  including  the  coastal 
oceans;  and  to  determine  the  resiliency  of 
ecosystems  to  natural  and  energy-related 
stresses.  Fundamental  research  in 
hydrological  transport,  mobility,  and 
degradation  of  energy  substances  at  shallow 
depth  will  continue  to  receive  increased 
attention. 

(Hi)  Health  Effects  Research 

The  objectives  of  this  subprogram  are  to 
develop  information  in  experimental 
biological  systems  for  estimating  or 
predicting  risks  of  carcinogenesis, 
mutagenesis,  and  delayed  toxiocological 
effects  associated  with  human  exposures  to 
energy-related  radiations  and  chemicals;  to 
define  mechanisms  involved  in  the  induction 
of  biological  damage  following  exposure  to 
low  levels  of  energy-related  agents;  to 
support  fundamental  research  on 
biomolecuiar  structure,  gene  structure, 
functions  and  control,  genetic  damage  and 
repair,  and  cell  transformation  and  to  create 
new  tools  and  resources  for  characterizing 
the  molecular  nature  of  the  human  genome. 

Increased  emphasis  will  be  placed  on 
developing  technologies  and  resources  for 
characterization  of  the  human  genome  and 
the  utilization  of  unique  resources  for  the 
determination  of  biological  structure. 

(iv)  Human  Health  and  Assessments 

The  goals  of  this  subprogram  fall  into  two 
broad  categories,  human  health  and  nuclear 
medicine. 

The  objectives  of  the  human  health 
component  are  to  ascertain  by  epidemiologic 
and  dosimetric  methods  the  potential 
spectrum  of  risks  to  human  health  related  to 


energy  generation  and  usage,  operation  of 
DOE  facilities,  and  nuclear  medicine 
procedures,  and  to  detect  and  measure 
signiflcant  health  effects  in  humans  exposed 
to  naturally  occurring  radiation,  primarily 
radon  and  its  daughter  products,  and  energy- 
related  chemicals.  Increased  emphasis  in  the 
future  will  be  on  the  use  of  biochemical, 
genetic,  and  molecular  endpoints. 

The  nuclear  medicine  component  is  aimed 
at  enhancing  the  beneficial  applications  of 
radiation,  radionuclides,  and  stable  isotopes 
in  the  diagnosis,  study,  and  treatment  of 
human  diseases.  This  includes  the 
development  of  new  techniques  for  stable 
and  radioactive  isotope  production,  labeled 
pharmaceuticals,  imaging  devices,  and 
radiation  beam  applications  for  the  improved 
diagnosis  and  therapy  of  human  diseases  or 
the  study  of  human  physiological  processes. 
Increased  emphasis  for  the  future  will  be  on 
the  development  of  new  isotopes  and 
radiopharmaceuticals  for  studies  of  human 
nutrition,  cardiac  function,  neurological 
disorders,  and  disease  control. 

Office  of  Fusion  Energy 

The  magnetic  fusion  energy  program  is  an 
applied  research  and  development  program 
whose  goal  is  to  develop  the  scientific  and 
technological  information  required  to  design 
and  construct  magnetic  fusion  energy 
systems.  This  goal  is  pursued  by  three 
divisions,  whose  major  functions  are  as  listed 
below. 

(i)  Applied  Plasma  Physics 

This  Division  seeks  to  develop  that  body  of 
physics  knowledge  which  permits 
advancement  of  the  fusion  program  on  a 
sound  basis.  APP  research  programs  provide: 
(1)  The  theoretical  understanding  of  fusion 
plasmas  necessary  for  interpreting  results 
from  present  experiments,  and  the  planning 
and  design  of  future  conRnement  devices;  (2) 
the  data  on  plasma  properties,  atomic  physics 
and  new  diagnostic  techniques  for 
operational  support  of  confinement 
experiments;  and  (3]  critical  tests  and 
evaluation  of  promising  alternate  fusion 
concepts  that  may  lead  to  more  economic 
fusion  reactor  systems. 

(ii)  Confinement  Systems 

This  Division  has  as  its  primary  objective 
the  conduct  of  research  efforts  to  investigate 
and  resolve  basic  physics  issues  associated 
with  medium-  to  large-scale  confinement 
devices.  These  devices  are  used  to 
experimentally  explore  the  limits  of  specific 
confinement  concepts  as  well  as  to  study 
associated  physical  phenomena.  Specific 
areas  of  interest  include:  The  production  of 
increased  plasma  densities  and  temperatures, 
the  understanding  of  the  physical  laws 
governing  plasma  energy  transport  and 
confinement  scaling,  equilibrium  and  stability 
of  high  plasma  pressure,  the  investigation  of 
plasma  interaction  with  radio-frequency 
waves,  and  the  study  and  control  of  particle 
transport  in  the  plasma. 

(Hi)  Development  and  Technology 

This  Division  supports  the  research  and 
development  of  the  technology  necessary  for 
the  fabrication  and  operation  of  present  and 


future  plasma  and  fusion  devices.  The 
program  also  pursues  R*D  and  system 
studies  pertaining  to  critical  feasibility  issues 
of  fusion  technology  and  development. 

Field  Operations  Management 

This  Onice  administers  special  purpose 
support  programs  that  cut  across  DOE 
program  areas  and  in  conjunction  with  this 
activity  related  conferences  and  research  and 
training  initiatives  are  funded  to  further  these 
areas  of  interest. 

(i)  Nuclear  Engineering  Research 

The  objective  of  this  program  is  to  support 
research  efforts  aimed  at  strengthening 
university-based  nuclear  engineering 
programs.  Specific  areas  of  basic  and  applied 
research  of  interest  include:  (1)  Material 
behavior  in  a  radiation  environment  typical 
of  advanced  nuclear  power  plants;  (2)  real- 
time instrumentation  that  identifies  and 
applies  innovative  measurement  technologies 
in  nuclear-related  fields;  (3)  advanced 
nuclear  reactor  concepts;  (4)  applied  nuclear 
sciences  that  address  improvements  in  the 
applications  of  radiation  and  the 
understanding  of  the  interaction  of  radiation 
with  matter;  (5)  engineering  science  research 
applicable  to  advanced  nuclear  reactor 
concepts,  industry  safety  and  reliability 
concerns;  (6]  neutronics  that  address 
improvements  in  reactor  computational 
methodologies  and  knowledge  of  the  basic 
fission  processes;  and  (7)  nuclear  thermal 
hydraulics  that  address  improvements  of 
models  and  analysis  of  thermal  hydraulic 
behavior  in  an  advanced  nuclear  reactor 
system. 

Scientific  Computing  Staff 

The  goal  of  this  program  is  to  advance  the 
understanding  of  the  fundamental  concepts  of 
mathematics,  statistics,  and  computer  science 
underlying  the  complex  mathematical  models 
of  the  key  physical  processes  involved  in  the 
research  and  development  programs  in  DOE. 
Broad  emphasis  is  given  in  three  major 
categories:  analytical  and  numerical  methods, 
information  analysis  techniques,  and 
advanced  computer  concepts. 

IFR  Doc.  89-12917  Filed  5-30-89;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[CGD  05-89-31] 

Special  Local  Regulations  for  Marine 
Events;  Independence  Day 
Celebration,  Marcus  Hook, 
PA 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  The  Coast  Guard  is  proposing 
special  local  regulations  for  the 
Independence  Day  Celebration  to  be 
held  on  the  Delaware  River,  adjacent  to 


Marcus  Hook,  Peimsylvania.  from  9-sn 
p.m.  to  10:15  p.m.  on  July  3, 1989.  The 
effect  of  these  regulations  will  be  to 
restrict  general  navigation  in  the 
regulated  area  for  the  safety  of 
spectators  and  participants.  These 
regulations  are  needed  to  provide  for  the 
safety  of  life  and  property  on  the 
navigable  waters  during  the  event 
DATE:  Comments  must  be  received  on  or 
before  June  20. 1989. 
ADDRESSES:  Comments  should  be 
mailed  or  hand  carried  to  Commander 
(bb),  Fifth  Coast  Guard  District  431 
Crawford  Street,  Portsmouth.  Virginia 
23704-5004.  The  comments  will  be 
available  for  inspection  and  copying  at 
Room  209  of  this  address.  Normal  office 
hours  are  between  8:00  a.rai.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 

Billy  J.  Stephenson,  Chief,  Boating 
Affairs  Branch.  Fifth  Coast  Guard 
District  431  Crawford  Street. 
Portsmouth.  Virginia  23704-5004  (804) 
398-6204. 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  (CGD 
05-89-31)  and  the  speciflc  section  of  the 
proposal  to  which  their  comments  apply. 
Reasons  should  be  given  for  each 
comment.  The  regulations  may  be 
changed  in  light  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  ^al  action  is  taken 
on  the  proposal.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process.  The  receipt  of 
comments  will  be  acknowledged  if  a 
stamped  self-addressed  postcard  or 
envelope  is  enclosed. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
Billy  J.  Stephenson,  project  officer. 
Chief.  Boating  Affairs  Branch,  Fifth 
Coast  Guard  District  and  Lieutenant 
Commander  Robin  K.  Kutz.  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Proposed  Regulations 

The  Borough  of  Marcus  Hook,  Marcus 
Hook,  Pennsylvania,  is  sponsoring  this 
celebration,  which  will  consist  of  a 
fireworks  display  launched  from  a  barge 
moored  to  the  U.  S.  Army  Corps  of 
Engineers  Pier.  Delaware  River.  Marcus 


Hook.  Pennsylvania.  These  regulations 
will  close  the  Delaware  River  in  the 
vicinity  of  the  launching  area  during  tlie 
fireworks  display.  Although  the 
waterway  will  be  closed  for 
approximately  three  hours,  commercial 
traffic  should  not  be  severely  disrupted. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  imder 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034: 
February  26. 1979).  Because  closure  of 
the  waterway  is  not  anticipated  for  any 
extended  period,  commercial  marine 
traffic  will  be  inconvenienced  only 
slightly.  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary.  Since  the  impact  of  this 
proposal  is  expected  to  be  minimal  the 
Coast  Guard  certifies  that  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Impact 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C  of  Commandant 
Instruction  (COMDTINST)  M16475.1B.  A 
Categorical  Exclusion  Determination 
Fto'ement  has  been  prepared  and  has 
been  placed  in  the  rulemaking  docket 

Lis!  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33,  Code  of  Federal  Regulation* 
as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  VS.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  100.35-0531  is  added 
to  read  as  follows; 
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f  100.3S-O531    IMawara  Rtvw.  Marcus 
Hook,  Paniwylvanla. 

(a)  Definitions — (1)  Regulated  area. 
The  waters  of  the  Delaware  River  from 
shore  to  shore,  bounded  on  the 
southwest  by  a  hne  drawn  from  the 
northeast  comer  of  the  U.S.  Army  Corps 
of  Engineers  Pier,  Marcus  Hook. 
Pennsylvania,  at  latitude  39*48'26.0" 
North,  longitude  75*25'Oe.O"  West,  to  the 
New  Jersey  shorehne,  at  latitude 
39'47'41.0"  North,  longitude  75°24'25.5" 
West,  and  to  the  northeast  by  a  line 
drawn  from  the  Pennsylvania  shoreline, 
at  latitude  39*4g'14.0"  North,  longitude 
75*23'49.0"  West,  to  the  New  Jersey 
shoreline,  at  latitude  3g°48'19.0"  North, 
longttude  75°23'04.0"  West. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant,  or  petty  officer 
of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Group 
Philadelphia. 

(b)  Special  local  regulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a](l]  of  these  regulations  but 
may  not  block  a  navigable  channel. 

(c)  Effective  date.  These  regulations 
are  effective  from  8:00  p.m.  to  11:00  p.m. 
on  July  3. 1989. 

Dated:  May  la  1989. 
A.  D.  Breed, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 

Fifth  Coast  Guard  District. 

[FR  Doc.  89-12823  Filed  5-30-89:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(FRL-3578-2) 

Approval  and  Promulgation  of 
Implementation  Plans;  Minnesota 

AOENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
action:  Extension  of  public  comment 
period. 

summary:  On  March  2. 1989  (54  FR 
8762),  the  USEPA  proposed  t6 


disapprove  a  revision  to  the  Minnesota 
particulate  matter  State  Implementation 
Plan  (SIP).  This  proposed  revision 
includes  a  rule  and  appendices  by  which 
the  State  of  Minnesota  will  issue 
equivalent  visable  emission  limits 
(EVEL)  to  emission  sources.  At  the  time 
of  the  proposed  rulemaking,  a  30-day 
comment  period  was  provided. 
Minnesota  Pollution  Control  Agency 
(MPCA)  and  Northern  States  Power 
Company  requested  an  extension  of  the 
public  comment  period  for  an  additional 
60  days  to  June  3, 1989.  The  USEPA 
therefore  grants  to  MPCA  and  Northern 
States  Power  Company  the  60  day 
extension  of  the  public  comment  period. 

In  Minnesota's  request  for  extension 
of  the  public  comment  period, 
Minnesota  stated  that  USEPA  used 
obsolete  citations  for  both  State  and 
Federal  rules.  USEPA  specifically 
solicits  public  comment  from  the  State 
of  Minnesota  and  others  as  to  the 
citations  they  believe  the  USEPA  should 
have  used. 

DATE:  Comments  must  be  postmarked 
on  or  before  June  3, 1989. 
ADDRESSES:  If  possible,  please  send  an 
original  and  three  copies  of  all 
comments.  Comments  should  be 
submitted  to:  Gary  Gulezian,  Regulatory 
Analysis  Section  (5AR-26),  Air  and 
Radiation  Branch,  Region  V,  U.S. 
Environmental  Protection  Agency,  230 
South  Dearborn  Street.  Chicago.  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  E.  Tenner,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental, 
Protection  Agency.  230  South  Dearborn 
Street,  Chicago.  Illinois  60604,  (312)  353- 
3849. 

Authority:  42  U.S.C.  401-7642. 

Dated:  May  18. 1989. 
Valdas  V.  Adamkus, 
Regional  Administrator 
[FR  Doc  89-12913  Filed  5-30-89:  8:45  am) 
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40  CFR  Part  721 
[O»»TS-50572;  FRL-3578-7] 

1.3-Benzenediamine,  4-<1,1- 
Dlmettiylethyt)-ar-mettiyl;  Proposed 
Determination  of  Significant  New  Uses 

AGENCY:  Environment  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  the  chemical  substance: 
1,3-Benzenediamine.  4-(l.l- 
dimethylethyl)-ar-methyl,  which  was  the 


subject  of  premanufacture  notice  (PMN) 
P-85-929  and  a  TSCA  section  5(e) 
consent  order  issued  by  EPA.  EPA 
believes  that  this  substance  may  be 
hazardous  to  human  health  and  that  the 
uses  described  in  this  proposed  rule  may 
result  in  significant  human  exposure.  As 
a  result  of  this  proposed  rule,  certain 
persons  who  intend  to  manufacture, 
import,  or  process  this  substance  for  a 
significant  new  use  would  be  required  to 
notify  EPA  at  least  90  days  before 
commencing  that  activity.  The  required 
notice  would  provide  EPA  with  the 
opportunity  to  evaluate  the  intended 
uses  and,  if  necessary,  prohibit  or  limit 
those  activities  before  they  occur. 

DATE:  Written  comments  should  be 
submitted  by  July  31, 1989. 

ADDRESS:  Since  some  comments  are 
expected  to  contain  confidential 
business  information  (CBI),  all 
comments  should  be  sent  in  triplicate  to: 
Document  Processing  Center  (TS-790), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Room 
L-100.  401  M  Street  SW.,  Washington. 
DC  20460. 

Comments  should  include  the  docket 
control  number  OPTS-50572. 
Nonconfidential  versions  of  comments 
received  on  this  proposal  will  be 
available  for  reviewing  and  copying 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays,  in 
Room  NE-G004  at  the  address  given 
above.  For  further  informatipn  regarding 
the  submission  of  comments  containing 
CBI,  see  Unit  XII  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT. 

Michael  M.  Stahl,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  EB-44,  401  M 
Street  SW..  Washington.  DC  20460.  (202) 
554-1404,  TDD:  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  This 

proposed  rule  describes  significant  new 
uses  and  recordkeeping  requirements  for 
certain  persons  who  intend  to 
manufacture,  import,  or  process  the 
chemical  substance:  1,3- 
benzenediamine,  4-(l,l-dimethylethyl)- 
or-methyl,  which  was  the  subject  of 
premanufacture  notice  (PMN)  P-85-929 
and  a  TSCA  section  5(e)  consent  order 
issued  by  EPA.  EPA  believes  that  this 
substance  may  be  hazardous  to  human 
health  and  that  the  uses  described  in 
this  proposed  rule  may  result  in 
significant  human  exposure.  A 
requirement  to  notify  EPA  at  least  90 
days  before  commencing  significant  new 
uses  would  provide  EPA  with  the 
opportunity  to  evaluate  the  intended 
uses  and,  if  necessary,  prohibit  or  limit 
those  activities  before  they  occur. 


I.  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
Once  EPA  determines  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use,  section  5(a)(1)(B)  of  TSCA  requires 
persons  to  submit  a  notice  to  EPA  at 
least  90  days  before  they  manufacture, 
import,  or  process  the  substance  for  that 
use. 

Persons  subject  to  the  final  SNUR 
would  comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of  PMNs  under 
section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
information  submission  requirements  of 
section  5(b)  and  (d)(1),  the  exemptions 
authorized  by  section  5(h)  (1),  (2),  (3), 
and  (5)  and  the  regulations  at  40  CFR 
Part  720.  Once  EPA  receives  a  SNUR 
notice,  EPA  may  take  regulatory  action 
under  section  5(e),  5(f),  6,  or  7  to  control 
the  activities  on  which  it  has  received  a 
SNUR  notice.  If  EPA  does  not  take 
action,  section  5(g)  of  TSCA  requires 
EPA  to  explain  in  the  Federal  Register 
its  reasons  for  not  taking  action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  Part  707. 

n.  Applicability  of  General  Provisions 

In  the  Federal  Register  of  September 
5, 1984  (49  FR  35011),  EPA  promulgated 
general  regulatory  provisions  applicable 
to  SNURs  (40  CFR  Part  721,  Subpart  A). 
In  the  Federal  Register  of  July  27, 1988 
(53  FR  28354),  EPA  promulgated 
amendments  to  the  general  provisions. 
The  general  provisions  are  discussed  in 
the  two  documents  in  detail,  and 
interested  persons  should  refer  to  those 
documents  for  further  information.  EPA 
is  proposing  that  these  general 
provisions  apply  lo  this  SNUR,  except  as 
discussed  in  this  preamble  and  as  set 
forth  in  proposed  §  721.562. 

III.  Summary  of  tiiis  Proposed  Rule 

The  chemical  substance  which  is  the 
subject  of  this  proposed  SNUR  was  the 
subject  of  PMN  P-e5-929.  It  is  identified 
as  1,3-Benzenediamine,  4-(l,l- 
dimethylethyl)-or-methyl,  and  will  be 
listed  as  such  on  the  TSCA  Inventory 
when  a  Notice  of  Commencement  of 
Manufacture  is  received  by  EPA  from 
the  submitter  of  P-a5-929.  EPA  is 
proposing  to  designate  the  following  as 


significant  new  uses  of  the  substance: 
Use  other  than  as  a  chain  extender  for 
reaction  injection  molding  polyurethane 
elastomers;  disposal  other  than  by 
incineration  or  landfill;  any  manner  or 
method  of  manufac^Jre,  import,  or 
processing  without  establishing  a 
program  whereby:  (1)  Persons  who  may 
be  exposed  dermally  to  the  substance 
wear  gloves,  eye  protection,  and 
protective  clothing,  and  persons  who 
may  be  exposed  by  inhalation  during 
manufacture  war  a  National  Institute  for 
Occupational  Safety  and  Health 
approved,  category  19C  air-supplied 
respirator  (2)  potentially  exposed 
individuals  are  informed  of  the  possible 
hazards  and  required  protective 
equipment;  and  (3)  containers  of  the 
substance  which  may  be  distributed  in 
commerce  are  labeled;  (4)  the  PMN 
substance  is  disposed  of  by  incineration 
or  landfill;  and  (5)  exceedance  of  a 
specified  production  limit  prior  to 
completion  of  certain  tests. 

IV.  Background 

On  May  8, 1985,  EPA  received  a  PMN 
which  EPA  designated  as  P-85-929.  EPA 
armounced  receipt  of  the  PMN  in  the 
Federal  Register  of  May  17, 1985  (.50  FR 
20596).  The  PMN  submitter  intends  to 
manufacture  the  substance  for  use  as  a 
chain  extender. 

The  PMN  submitter  claimed  the 
following  as  CBI:  production  volume, 
use  information,  process  information, 
and  portions  of  a  mixture.  Under  section 
14(a)(4)  of  TSCA,  EPA  may  disclose  CBI 
relevant  to  any  proceeding. 
"[DJisclosure  in  such  a  proceeding  shall 
be  made  in  such  manner  as  to  preserve 
confidentiality  to  the  extent  practicable 
without  impairing  the  proceeding."  EPA 
is  not  convinced  that  this  rulemaking 
will  be  so  impaired  by  these 
confidentiality  claims  as  to  justify 
disclosure  of  CBI.  Therefore,  EPA  has 
decided  not  to  disclose  any  of  the  CBI  at 
this  time.  EPA  specifically  requests 
comment  on  this  approach  for  this 
SNUR  rulemaking.  For  purposes  of 
clarity,  the  substance  will  be  referred  to 
by  its  specific  name  and  PMN  number. 

Based  upon  results  obtained  from 
bioassays  on  structurally  similar 
substances,  2,4-diaminotoluene  and  2.8- 
diaminotoluene,  EPA  believes  P-85-929 
may  cause  cancer  and  chronic  organ 
and  systemic  effects.  A  detailed 
discussion  of  these  conclusions  appears 
in  the  toxicity  support  document 
available  in  the  public  record  for  this 
rulemaking  (See  Unit  XIIIJ.  During 
review  of  the  PMN,  EPA  concluded  that 
the  uncontrolled  manufacture,  import, 
processing,  distribution  in  commerce, 
use,  and  disposal  of  the  substance  may 
present  an  unreasonable  risk  of  injury  to 


human  health.  Therefore.  EPA  regulated 
the  substance  under  section  5(e)  of 
TSCA  pending  the  development  of 
information  sufficient  to  make  a 
reasoned  evaluation  of  the  health 
effects. 

EPA  concluded  that  the  use  of 
appropriate  protective  equipment  will 
significantly  reduce  exposure  and  > 

potential  risks  to  human  health.  A 
section  5(e)  consent  order  requiring  the 
use  of  appropriate  controls  was 
negotiated  with  the  PMN  submitter.  The 
order  became  effective  February  20, 
1988.  The  terms  of  the  proposed  SNUR 
are  approximately  the  same  as  those  of 
the  consent  order. 

By  issuing  a  section  5(e)  consent  order 
that  allows  controlled  commercial 
production  of  the  substance,  EPA  has 
taken  a  regulatory  approach  which  is 
appreciably  less  burdensome  than  an 
order  prohibiting  manufacture  of  the 
substance  until  additional  data  are 
submitted.  At  the  same  time,  the  section 
5(e)  consent  order  protects  human 
health  by  requiring  precautionary 
controls  pending  the  development  of  the 
data  needed  for  a  reasoned  evaluation 
of  the  risks  associated  with  the 
substance. 

Section  5(e)  orders  apply  only  to  the 
PMN  submitter.  When  the  PMN 
submitter  commences  corr.mercial 
manufactiu^  of  the  substance  and 
submits  a  Notice  of  Comnienrement  of 
Manufacture  to  EPA.  EFA  w.Il  add  the 
substance  to  the  TSCA  Chemical 
Substance  Inventory  maintained 
pursuant  to  section  8(b)  of  TSCA.  When 
a  substance  is  listed  on  the  Inventory,  it 
is  no  longer  a  "new  chemical  substance" 
for  which  a  PMN  would  be  required 
under  section  5(a)(1)(A).  Thus,  other 
persons  may  manufacture,  import,  or 
process  the  substance  without  controls. 
Therefore,  EPA  is  proposing  to  designate 
the  uses  set  forth  in  proposed 
§  721.562(a](2j  as  significant  new  uses 
so  that  EPA  can  review  these  uses 
before  they  occur. 

Through  a  SNUR.  EPA  would  ensure 
that  all  manufacturers,  importers,  and 
processors  are  subject  to  similar 
reporting  requirements.  In  addition,  a 
SNUR  would  afford  EPA  the  opportunity 
to  review  exposure  and  toxicity 
info-niation  on  the  substance  before  a 
significant  nyw  use  occurs  and.  if 
necessary,  take  action  to  ensure  that 
persons  w  ill  not  be  exposed  to  levels  of 
tlie  substance  that  are  potentially 
hazardous. 

V.  Determination  of  Proposed 
Significant  New  Uses 

To  defern-.ine  what  would  constiti'Ie 
s'gr.ificanl  new  uses  of  P-85-923.  Fr.-\ 
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considered  relevant  information  about 
the  toxicity  of  the  substance,  likely 
exposures  associated  with  possible 
uses,  and  the  four  factors  listed  in 
section  5(a)(2)  of  TSCA.  Based  on  these 
considerations,  EPA  proposes  to 
designate  the  significant  new  uses  of  P- 
85-929,  as  set  forth  in  proposed 
S  721.562(a)(2). 

EPA  has  already  determined  in  the 
section  5(e)  order  that  unrestricted 
manufacture,  import,  processing, 
distribution  in  conmierce,  use,  and 
disposal  of  the  substance  may  present 
an  imreasonable  risk  of  injury  to  human 
health.  While  such  a  finding  is  not 
necessary  to  promulgate  a  SNUR.  it 
strongly  supports  a  determination  that 
the  uses  of  the  substance  designated  in 
this  proposed  rule  would  be  significant 
new  uses  of  the  substance. 

VI.  Recordkeeping 

To  ensure  compliance  with  this 
proposed  rule  and  to  assist  enforcement 
efforts,  EPA  is  proposing,  under  its 
authority  in  sections  5  and  8(a)  of  TSCA, 
that  in  addition  to  meeting  the 
requirements  in  §  721.17,  the  following 
records  be  maintained  for  5  years  after 
the  date  of  their  creation  by  persons 
who  manufacture,  import,  or  process  P- 
85-929. 

1.  Any  determination  that  gloves  are 
impervious  to  the  substance. 

2.  Names  of  persons  who  have 
attended  safety  meetings  in  accordance 
with  proposed  S  721.562(a)(2)(iii)(C),  the 
dates  of  such  meetings,  and  copies  of 
any  written  information  provided. 

3.  Copies  of  any  Material  Safety  Data 
Sheets  used. 

4.  Names  and  addresses  of  all  persons 
to  whom  the  substance  is  sold  or 
transferred,  including  shipment 
destination  address  if  different,  the  date 
of  each  transfer,  and  the  quantity  of 
substance  sold  or  transferred  on  such 
date. 

5.  Copies  of  any  labels  used. 

6.  Any  names  used  for  the  substance 
and  the  corresponding  dates  of  use. 

7.  Quantities  of  the  substance 
manufactured  or  imported,  with  the 
corresponding  dates  of  manufacture  or 
import. 

8.  Quantities  of  the  substance 
purchased  by  processors  of  the 
substance,  names  and  addresses  of 
suppliers,  and  corresponding  dates  of 
purchase. 

9.  Information  on  disposal  of  the 
substance,  including  dates  waste 
material  is  disposed  of,  location  of 
disposal  sites,  voliune  of  disposed  solid 
material,  estimated  volume  of  any 
disposed  liquid  wastes  containing  the 
substances,  and  method  of  disposal. 


These  recordkeeping  requirements 
would  apply  to  all  manufacturers, 
importers,  and  processors,  including 
small  manufacturers,  importers,  and 
processors,  because  the  small  business 
exemption  of  section  8(a)  of  TSCA  is  not 
applicable  when  the  chemical  substance 
which  is  the  subject  of  the  rule  also  is 
the  subject  of  a  section  5(e)  order. 

EPA  considered  omitting  these 
specific  recordkeeping  requirements,  but 
believes  compliance  monitoring  for  this 
proposed  SNUR  would  be  made  more 
di^cult  without  them.  The  basis  for 
EPA's  recordkeeping  requirements  has 
been  set  forth  in  the  preambles  to 
previously  proposed  SNURs.  Persons 
interested  in  a  complete  discussion  of 
this  issue  should  read  the  proposed 
SNUR  for  P-83-370  published  in  the 
Federal  Register  of  January  13, 1984  (49 
FR 1753). 

VII.  Exemptions  to  Reporting 
Requirements 

EPA  has  codified,  in  §  721.19,  general 
exemption  provisions  covering  SNUR 
reporting.  On  a  case-by-case  basis  EPA 
may  modify  these  provisions.  However, 
in  this  case,  EPA  is  proposing  that 
§  721.19  apply  in  its  entirety. 

Section  721.19(g)  exempts  persons 
from  SNUR  reporting  when  they 
manufacture  (under  section  3(7)  of 
TSCA,  the  term  manufacture  includes 
import)  or  process  the  substance  soley 
for  export  and  label  the  substance  in 
accordance  with  section  12(a)(1)(b)  of 
TSCA.  While  EPA  is  concerned  about 
worker  exposure  during  manufacture 
and  processing  of  the  substance  for 
export,  section  12(a)  of  TSCA  prohibits 
EPA  from  requiring  reporting  of  such 
manufacture  or  processing  for  a 
signiHcant  new  use  outside  the  United 
States.  However,  such  persons  would  be 
required  to  notify  EPA  of  such  export 
under  section  12(b)  of  TSCA  (see 
S  721.17).  Such  notification  will  allow 
EPA  to  monitor  manufacturing  and 
processing  activities  which  are  not 
subject  to  significant  new  use  reporting. 

The  term  "manufacture  solely  for 
export"  is  defined  in  {  720.3(s)  of  the 
PMN  rule.  The  term  "process  solely  for 
export"  is  defined  in  9  721.3  of  the 
general  SNUR  provisions  in  a  similar 
fashion.  Thus,  persons  would  be  exempt 
from  reporting  under  this  SNUR  if  they 
manufacture,  import,  or  process  the 
substance  solely  for  export  from  the 
United  States  under  the  following 
restrictions:  (1)  there  is  no  use  of  the 
substance  in  the  United  States  except  in 
small  quantities  solely  for  research  and 
development;  (2)  processing  is  restricted 
to  sites  under  the  control  of  the 
manufacturer,  importer,  or  processor, 
respectively;  and  (3)  distribution  in 


commerce  is  limited  to  purposes  of 
export.  If  a  person  manfactured, 
imported,  or  processed  the  substance 
both  for  export  and  for  use  in  the  United 
States,  the  manfacturing,  importing,  or 
processing  activity  would  not  be  "solely 
for  export." 

VIII.  Applicability  of  Proposal  to  Uses 
Occurring  Before  Promulgation  of  Final 
Rule 

When  determining  that  a  use  is  a 
significant  "new"  use,  EPA  intends  that 
the  use  not  be  currently  ongoing.  In  this 
case,  the  PNfN  submitter  is  prohibited  by 
the  section  5(e)  order  from  undertaking 
the  activities  which  EPA  is  proposing  be 
designated  as  significant  new  uses. 
Furthermore,  since  a  Notice  of 
Commencement  of  Manufacture  has  not 
yet  been  submitted  to  EPA  and  this 
substance  has  not  yet  been  added  to  the 
TSCA  Chemical  Inventory,  no  other 
person  may  commence  such  activities 
without  first  submitting  a  PMN  to  EPA. 
Therefore,  at  this  time,  EPA  has 
concluded  that  these  uses  are  not 
ongoing.  However  EPA  recognizes  that 
since  the  chemical  substance  identified 
in  this  proposed  SNUR  may  have  been 
added  to  the  Inventory,  it  may  be 
manufactured,  imported,  or  processed 
by  other  persons  for  a  significant  new 
use  as  defined  in  this  proposal  before 
promulgation  of  the  rule. 

EPA  believes  that  the  intent  of  section 
5(a](l)(B]  is  best  served  by  designating  a 
use  as  a  significant  new  use  as  of  the 
proposal  date  of  the  SNUR  rather  than 
as  of  the  promulgation  of  the  final  rule. 
If  uses  begun  during  the  proposal  period 
of  a  SNUR  were  considered  ongoing, 
any  person  could  defeat  the  SNUR  by 
initiating  a  proposed  signiHcant  new  use 
before  the  nile  became  final.  This  would 
make  it  extremely  difficult  for  EPA  to 
establish  SNUR  notice  requirements. 

Thus,  persons  who  begin  commercial 
manufacture,  import,  or  processing  of  P- 
85-929  for  a  significant  new  use  between 
proposal  and  promulgation  of  this 
proposed  rule  would  have  to  cease  that 
activity  before  the  effective  date  of  the 
rule.  To  resume  their  activities,  these 
persons  would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expired. 

EPA,  not  wishing  to  unnecessarily 
disrupt  the  commercial  activities  of 
persons  who  manufacture,  import,  or 
process  for  a  proposed  significant  ne\^ 
use  prior  to  promulgation  of  a  final 
SNUR,  has  promulgated  a  new 
S  721.45(h)  (July  27. 1988,  53  FR  28354)  to 
allow  for  advance  SNUR  compliance 
(i.e.,  compliance  prior  to  the  date  of 
promulgation). 
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IX.  Determining  When  Use  is 
Designated  in  the  Rule 

EPA  is  proposing  a  significant  new 
use  set  at  production  volumes  which 
have  been  claimed  as  CBI.  EPA  is  also 
proposing  that  these  production  volumes 
remain  confidential  in  the  final  rule. 
EPA  beheves  it  is  appropriate  to  keep 
this  information  confidential  to  protect 
the  interest  of  the  original  PMN 
submitter.  EPA  specifically  requests 
comments  on  this  issue. 

Therefore,  EPA  is  proposing  to  reveal 
the  production  volumes  described  in 
proposed  S  721.555(a)(2)(iv)  only  to  a 
manufacturer  or  importer  who  has 
shown  a  bona  fide  intent  to  manufacture 
or  import  the  substance.  To  establish  a 
bona  fide  intent,  the  person  must  submit 
the  information  required  under 
§  721.11(b).  EPA  will  make  a 
determination  as  to  whether  the  person 
has  established  a  bona  fide  intent  to 
manufacture  or  import  the  substance.  If 
the  person  has  established  a  bona  fide 
intent,  EPA  will  inform  the  person  of  the 
production  volumes  which  would 
constitute  a  significant  new  use. 

X.  Test  Data  and  Other  Information 

EPA  recognizes  that,  under  TSCA 
section  5,  persons  are  not  required  to 
develop  any  particular  test  data  before 
submitting  a  significant  new  use  notice. 
Rather,  persons  are  only  required  to 
submit  test  data  in  their  possession  or 
control  and  to  describe  any  other  data 
known  to  or  reasonably  ascertainable 
by  them. 

However,  in  view  of  the  potential 
health  risks  that  may  be  posed  by  a 
significant  new  use  of  this  substance, 
EPA  suggests  potential  SNUR  notice 
submitters  consider  conducting  tests 
that  would  permit  a  reasoned  evaluation 
oCthe  potenti;)l  risks  posed  by  this 
suD^tance  when  utilized  for  an  intended 
use.  H'A  believes  that  the  results  of  a  2- 
year  rodent  bioassay  and  a  90-day 
subchripnic  study  would  adequately 
characterize  possible  cancer  and 
chronic  Kealth  effects,  respectively,  of 
the  substahce.  The  section  5(e)  consent 
order  negotiated  with  the  PMN 
submitter  prohibits  the  submitter  from 
exceeding  a  specific  production  volume 
limit  without  completing  these  studies. 
Under  the  consent  order,  the  PMN 
submitter  is  required  to  submit  each 
study  at  least  12  weeks  before  it  reaches 
the  specified  production  volume  limit. 
The  order  contains  detailed  procedures 
for  dealing  with  situations  where  the 
resulting  data  are  invalid  or  equivocal, 
or  show  that  the  substance  will  present 
an  unreasonable  risk  of  injury  under  the 
exposure  limitations  in  the  order.  This 
proposed  SNUR  uses  the  same 


production  volume  limits  as  the  consent 
order;  those  production  volume  limits 
are  defined  as  a  significant  new  use. 

EPA  believes  it  is  likely  that  the  PMN 
submitter  will  conduct  the  2-year  rodent 
bioassay  and  90-day  subchronic  study 
before  reaching  the  production  volume 
limits  and  before  any  other  person  who 
would  be  subject  to  this  SNUR  would 
reach  the  limits  in  the  SNUR. 
Accordingly,  before  beginning  to 
conduct  either  study  a  person  subject  to 
this  SNUR  should  contact  EPA  to 
determine  whether  the  required  study 
has  already  been  produced. 

EPA  is  also  considering  a  more 
detailed  description  of  the  significant 
new  use  that  would  incorporate  some  or 
all  of  the  procedures  reflected  in  the 
consent  order  for  dealing  with  invalid  or 
equivocal  data.  EPA  solicits  comments 
on  such  an  approach. 

These  studies  may  not  be  the  only 
means  of  addressing  the  potential  risks. 
SNUR  notices  submitted  for  significant 
new  uses  without  any  test  data  may 
increase  the  likelihood  that  EPA  will 
take  action  under  section  5(e)  on  the 
PMN. 

EPA  encourages  persons  to  consult 
with  EPA  before  selecting  a  protocol  for 
testing  the  substance.  As  part  of  this 
prenotice  consultation,  EPA  will  discuss 
the  test  data  it  beUeves  necessary  to 
evaluate  a  significant  new  use  of  the 
substance.  Test  data  should  be 
developed  according  to  TSCA  good 
laboratory  practice  standards  at  40  CFR 
Part  792.  Failure  to  do  so  may  lead  EPA 
to  find  such  data  to  be  insufficient  to 
evaluate  reasonably  the  health  effects  of 
the  substances. 

EPA  urges  SNUR  notice  submitters  to 
provide  detailed  information  on  human 
exposure  that  will  result  from  the 
significant  new  uses.  In  addition,  EPA 
encourages  persons  to  submit 
information  on  potential  benefits  of  the 
substance  and  information  on  risks 
posed  by  the  substance  compared  to 
risks  posed  by  substitutes. 

XI.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  establishing  significant  new  use 
notice  requirements  for  potential 
manufacture,  import,  processing, 
distribution  in  conmierce,  use,  and/or 
disposal  of  this  chemical  substance. 
EPA's  complete  economic  analysis  is 
available  in  the  public  record. 

XII.  Confidential  Business  Information 

Any  person  who  submits  comments 
which  the  person  claims  as  CBI  must 
mark  the  comments  as  "confidential," 
"trade  secret,"  or  other  appropriate 
designation.  Comments  not  claimed  as 
confidential  at  the  time  of  submission 


will  be  placed  in  the  public  file.  Any 
comments  marked  as  confidential  will 
be  treated  in  accordance  with  the 
procedures  in  40  CFR  Part  2.  EPA 
requests  that  any  person  submitting 
confidential  comments  prepare  and 
submit  a  sanitized  version  of  the 
comments  which  EPA  can  place  in  the 
public  record. 

XIII.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-50572).  The  record  includes  basic 
information  considered  by  EPA  in 
developing  this  proposed  rule.  EPA  will 
supplement  the  record  with  additional 
information  as  it  is  received.  The  record 
now  includes  the  following: 

1.  The  Premanufacture  Notice  (PMN). 

2.  The  Federal  Register  notice  of 
receipt  of  the  PMN. 

3.  The  section  5(e)  consent  order. 

4.  The  economic  analysis  of  the 
proposed  rule. 

5.  The  toxicology  support  document. 

6.  The  engineering  support  document. 

7.  The  exposure  support  document. 
EPA  will  accept  additional  materials 

for  inclusion  in  the  record  at  any  time 
between  this  proposal  and  designation 
of  the  complete  record. 

EPA  will  identify  the  complete 
rulemaking  record  by  the  date  of 
promulgation.  A  public  version  of  this 
record  containing  sanitized  copies  from 
which  CBI  has  been  deleted  is  available 
to  the  public  in  the  TSCA  Public  Docket 
Office  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
The  TSCA  Public  Docket  Office  is 
located  in  Rm.  NE-G004,  401  M  St..  SW.. 
Washington,  DC. 

XIV.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  rule  is  "major" 
and,  therefore,  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  proposed  rule  is  not  a  "major 
rule"  because  it  would  not  have  an 
effect  on  the  economy  of  $100  million  or 
more  and  it  would  not  have  a  significant 
effect  on  competition,  costs,  or  prices. 
While  there  is  no  precise  way  to 
calculate  the  total  annual  cost  of 
compliance  with  this  proposed  rule,  EPA 
believes  that  the  cost  would  be  low. 
EPA  believes  that,  because  of  the  nature 
of  the  proposed  rule  and  the  substance 
involved,  there  will  be  few  significant 
new  use  notices  submitted.  Furthermore, 
while  the  expense  of  a  notice  and  the 
uncertainty  of  possible  EPA  regulation 
may  discourage  certain  innovation,  that 
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impact  will  be  limited  because  such 
factors  are  unlikely  to  discourage  an 
innovation  that  has  high  potential  value. 
This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB]  for 
review  as  required  by  Executive  Order 
12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  605(b),  EPA  has  determined  that 
this  proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  cannot 
determine  whether  parties  affected  by 
this  proposed  rule  are  likely  to  be  small 
businesses.  However.  EPA  expects  to 
receive  few  SNUR  notices  for  the 
substance.  Therefore.  EPA  believes  that 
the  number  of  small  businesses  affected 
by  this  proposed  rule  would  not  be 
substantial  even  if  all  the  SNUR  notice 
submitters  were  small  firms. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in  this 
proposed  rule  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980,  44 
U.S.C.  3501  et  seq.  and  has  assigned 
0\fB  control  number  2070-0012. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  8  hours  per  response,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency.  401  M  St.,  SW..  Washington,  DC 
20460:  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
'  DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA."  The  fmal  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

Ust  of  Subiects  in  40  CFR  Part  721 

Chemicals,  Environmental  protection, 
Hazardous  substances,  Significant  new 
uses. 

Dated:  May  19. 1989. 
Victor  J.  Kimm. 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 


Therefore,  it  is  proposed  that  40  CFR 
Part  721  be  amended  as  follows: 

PART  721— {AMENDED] 

1.  The  authority  citation  for  Part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604  and  2607. 

2.  By  adding  a  new  §  721.555  to  read 
as  follows: 

S  721.555    1,3  Bwizwtedlamlne,  4-(1,1- 
dinwtliytatliyO  -ar-iiMthyl. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to 
reporting.  (1)  The  following  chemical 
substance,  referred  to  by  its  PMN 
number  and  chemical  name,  is  subject  to 
reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section:  P-85-  , 
929, 1,3-Benzenediamine,  4-{l,l- 
dimethylethyl)  -or-methyl. 

(2)  The  significant  new  uses  are: 

(i)  Use  other  than  as  chain  extender 
for  reaction  injection  molding 
polyurethane  elastomers. 

(ii)  Any  method  of  disposal  other  than 
by  landfill  or  incineration,  each  of  which 
meets  all  applicable  local.  State,  and 
Federal  laws  and  regulations. 

(iii)  Any  manner  or  method  of 
manufacture,  import,  or  processing 
associated  with  any  use  of  the 
substance  without  establishing  a 
program  whereby: 

(A)  Any  person  who  may  be  exposed 
dermally  to  the  substance  wears: 

[1]  Gloves  which  have  been 
determined  to  be  impervious  to  the 
substance  under  the  conditions  of 
exposure,  including  the  duration  of 
exposure.  This  determination  is  made 
either  by  testing  the  gloves  under  the 
conditions  of  exposure  or  by  evaluating 
the  specifications  provided  by  the 
manufacturer  of  the  gloves.  Testing  or 
evaluation  of  specifications  includes 
consideration  of  permeability, 
penetration,  and  potential  chemical  and 
mechanical  degradation  by  the 
substance  and  associated  chemical 
substances. 

(2)  Clothing  which  covers  any  other 
exposed  areas  of  the  arms,  legs,  and 
torso. 

[3]  Chemical  safety  goggles  or 
equivalent  eye  protection. 

(D)  Any  person  who  may  be  exposed 
to  the  PMN  substance  through 
inhalation  during  manufacture,  in 
addition  to  the  dermal  protective 
equipment  described  in  paragraph  (a)(2) 
(iii)  (A)  of  this  section,  wears  at  a 
minimum,  a  National  Institute  for 
Occupational  Safety  and  Health 
approved,  category  19C  air-supplied 


respirator.  Use  of  the  respirator  must  be 
according  to  29  CFR  1910.1324  and  30 
CFR  Part  11.  Subpart  J.  If  a  full-face  type 
respirator  is  selected  and  worn,  the 
chemical  safety  goggles  requirement  in 
paragraph  (a)(2)(iii)(A)(J]  of  this  section 
is  waived. 

(C)  All  persons  who  may  be  exposed 
to  the  substance  are  informed,  in 
writing,  and  by  presenting  the 
information  as  part  of  a  training 
program  in  safety  meetings  at  which 
attendance  is  recorded,  by  means  of  the 
following  statement: 

WARNING:  Avoid  all  contact  Chemicals 
similar  in  structure  to  (insert  appropriate 
name]  have  been  found  to  cause  chronic 
organ  and  systemic  effects  and  cancer  in 
laboratory  animals.  To  protect  yourself,  you 
must  wear  chemical  safety  goggles  or 
equivalent  eye  protection,  impervious  gloves, 
and  protective  clothing  while  handling  this 
material. 

(D)  All  persons  that  receive  the  PMN 
substance  are  notified  by  means  of  a 
Material  Safety  Data  Slieet  ("MSDS") 
which  includes,  at  a  minimum,  the 
language  specified  in  paragraph 
(a)(2)(iii)(C)  of  this  section,  and  specifies 
the  requirements  for  protective 
equipment  in  paragraph  (a)(2)(iii)  (A) 
and  (B)  of  this  section. 

(E)  Each  container  of  the  substance 
distributed  in  commerce  has  affixed  to  it 
a  label  which  includes  a  Warning 
Statement  which  consists,  at  a 
minimum,  of  the  language  specified  in 
paragraph  (a)(2)(iii)(C)  of  this  section. 
The  first  word  of  the  Warning  Statement 
is  capitalized,  and  the  type  size  of  the 
first  word  is  no  smaller  than  6-point  type 
for  a  label  5  square  inches  or  less  in 
area,  10-point  type  for  a  label  above  5 
but  no  greater  than  10  square  inches  in 
area,  12-point  type  for  a  label  above  10 
but  no  greater  than  15  square  inches  in 
area,  14-point  type  for  a  label  above  15 
but  no  greater  than  30  square  inches  in 
area,  or  18-point  type  for  a  label  over  30 
square  inches  in  area.  The  type  size  of 
the  remainder  of  the  Warning  Statement 
is  no  smaller  than  6-point  type.  All 
required  label  text  is  of  sufficient 
prominence,  and  is  placed  with  such 
conspicuousness  relative  to  other  label 
text  and  graphic  material,  to  ensure  that 
the  Warning  Satement  is  read  and 
understood  by  the  ordinary  individual 
under  customary  conditions  of  purchase 
and  use. 

(iv)  Manufacturing  and  importing  the 
substance  for  any  use  at  greater  than  the 
aggregate  volume  allowed  under  the 
Consent  Order  issued  for 
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Premanufacture  Notice  P-85-929,  unless 
the  toxicity  testing  required  under  that 
Order  has  been  completed  in 
accordance  with  the  terms  of  that  order. 

(b)  Specific  requirements.  The 
provisions  of  Subpart  A  of  this  Part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  In  addition  to  the 
requirements  of  S  721.17,  manufacturers, 
importers,  and  processors  must  maintain 
the  following  records  for  5  years  from 
their  creation: 

(i)  Any  determination  that  gloves  are 
impervious  to  the  substance. 

(ii)  Names  of  persons  who  have 
attended  safety  meetings  in  accordance 
with  paragraph  (a)(2)(iii)(C)  of  this 
section,  the  dates  of  such  meetings,  and 
copies  of  any  written  information 
provided  in  accordance  with  paragraph 
(a)(2)(iii)(C)  of  this  section. 

(iii)  Copies  of  any  Material  Safety 
Data  Sheets  used. 

(iv)  Names  and  address  of  all  persons 
to  whom  the  substance  is  sold  or 
transferred  including  shipment 
destination  address  if  different,  the  date 
of  each  transfer,  and  the  quantity  of 
substance  sold  or  transferred  on  such 
date. 

(v)  Copies  of  any  labels  used. 

(vi)  Any  names  used  for  the  substance 
and  the  corresponding  dates  of  use. 

(vii)  Quantities  of  the  substance 
manufactured  or  imported,  with  the 
corresponding  dates  of  manufacture  or 
import. 

(viii)  Quantities  of  the  substance 
purchased  by  processors  of  the 
substance,  names  and  addresses  of 
suppliers  and  corresponding  dates  of 
purchases. 

(ix)  Information  on  disposal  of  the 
substance,  including  dates  waste 
material  is  disposed  of,  location  of 
disposal  sites,  volume  of  disposed  solid 
material,  estimated  volume  of  any 
disposed  liquid  wastes  containing  the 
substance,  and  method  of  disposal. 

(2)  [Reserved] 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2070- 
0012) 

|FR  Doc.  89-12911  Filed  5-30-89:  8:45  am) 
MLUNG  CODE  e560-50-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  18 

Marine  Mammals;  Native  Exemptions 

agency:  Fish  and  Wildlife  Service, 
Interior. 


ACTION;  Extension  of  comment  period.         DEPARTMENT  OF  COMMERCE 


summary:  In  the  November  14. 1988. 
Federal  Register  (53  FR  45788)  the  Fish 
and  Wildlife  Service  (Service)  proposed 
to  amend  the  regulations  in  50  CFR  Part 
18  implementing  the  Marine  Mammal 
Protection  Act  of  1972  (the  Act),  16 
U.S.C.  1361-1407.  The  proposed  rule 
would  prohibit  the  taking  of  sea  otters 
by  Alaskan  Natives  for  use  in  creating 
and  selling  authentic  Native  articles  of 
handicrafts  and  clothing  under  the 
Native  Exemptions  section  of  the  Act,  16 
U.S.C.  1371(b).  In  the  February  15, 1989, 
Federal  Register  (54  FR  6940),  the 
Service  extended  the  comment  period 
on  the  proposed  rule  to  April  13, 1989. 
The  Service  gives  notice  that  the 
comment  period  will  be  further 
extended  through  November  30, 1989,  to 
allow  time  for  public  meetings  to  be 
conducted  in  selected  coastal  Alaska 
locations  within  the  range  of  the  sea 
otter.  The  Service  will  also  hold  a  public 
meeting  in  California.  Meetings  will  be 
held  starting  in  October  1989.  The  exact 
schedule  and  location  of  all  public 
meetings  will  be  announced  in  a 
subsequent  Federal  Register  Notice  well 
in  advance  of  the  meetings.  This 
additional  extension  of  the  comment 
period  and  the  plan  to  have  public 
meetings  is  in  response  to  requests  from 
Native  organizations,  individuals,  and 
conservation  organizations. 

DATES:  Comments  on  the  proposed  rule 
will  be  accepted  through  November  30, 
1989. 

ADDRESSES:  Comments  and  materials 
concerning  the  proposed  rule  may  be 
sent  to  the  Regional  Director,  U.S.  Fish 
and  Wildlife  Service.  1011  East  Tudor 
Road,  Anchorage,  Alaska,  99503,  or 
delivered  in  person  to  the  U.S.  Fish  and 
Wildlife  Service,  1011  East  Tudor  Road, 
Anchorage,  Alaska.  Comments  and 
materials  received  in  response  to  the 
proposed  rule  will  be  available  for 
public  inspection  at  the  above  address 
during  normal  working  hours  of  8:00  a.m. 
to  4:30  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jon  R.  Nickles,  Supervisor,  Marine 
Mammals  Management,  Fish  and 
Wildlife  Enhancement,  U.S.  Fish  and 
Wildlife  Service,  1011  East  Tudor  Road, 
Anchorage.  Alaska,  99503,  telephone 
(907)  786-3492. 

Dated:  May  22. 1989. 
Steve  Robinson, 

Deputy  Director,  U.S.  Fish  and  Wildlife 

Service.  Department  of  the  Interior 

[FR  Doc.  89-12898  Filed  5-30-89:  8:45  am) 

BILUNG  CODE  431l>-$6m 


National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  215 
(Docket  No.  90411-9111] 

Subsistence  Taking  of  North  Pacific 
Fur  Seals 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

action:  Proposed  notice  and  request  for 
public  comment. 

SUMMARY:  Regulations  on  subsistence 
taking  of  North  Pacific  fur  seals  require 
the  National  Marine  Fisheries  Service 
(NOAA  Fisheries)  to  publish  and 
request  comments  on  a  summary  of  the 
previous  year's  fur  seal  harvest  data  and 
a  discussion  of  the  number  of  seals 
expected  to  be  taken  in  the  current  year 
to  meet  the  subsistence  needs  of  the 
Aleut  residents  of  the  Pribilof  Islands. 
This  notice  summarizes  the  1988  harvest 
and  estimates  the  number  of  seals  which 
may  be  taken  in  1989.  Following  a  30- 
day  public  comment  period,  a  final 
notice  of  the  expected  harvest  levels 
will  be  published  before  the  start  of  the 
harvest  season  on  June  30. 

DATE:  Comments  must  be  submitted  on 
or  before  June  30, 1989. 

ADDRESS:  Comment  should  be 
addressed  to  Dr.  Nancy  Foster,  Director. 
Office  of  Protected  Resources  and 
Habitat  Programs  (F/PR).  NOAA 
Fisheries.  1335  East-West  Hwy..  Silver 
Spring.  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  Steven  Zimmerman,  907-586-7233  or 
Georgia  Cranmore,  301-427-2289. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  subsistence  harvest  of  North 
Pacific  fur  seals  (Callorhinus  ursinus)  on 
the  Pribilof  Islands,  Alaska,  is  governed 
by  regulations  found  in  50  CFR  Part  215 
Subpart  D — Taking  for  Subsistence 
Purposes.  These  regulations  were 
published  under  the  authority  of  the  Fur 
Seal  Act,  16  U.S.C.  1151  et  seq..  and  the 
Marine  Mammal  Protection  Act.  16 
U.S.C.  1361  et  seq.  (see  51  FR  24828.  July 
9, 1986).  The  purpose  of  these 
regulations  is  to  limit  the  take  of  fur 
seals  to  a  level  providing  for  the 
legitimate  subsistence  needs  of  the 
Pribilovians  using  humane  harvesting 
methods,  and  to  restrict  taking  by  sex. 
age,  and  season  for  herd  management 
purposes.  As  requried  by  50  CFR 
215.32(b),  this  notice  summarizes  ttie 
1988  harvest  and  estimates  the  number 
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of  seals  that  may  be  needed  for 
subsistence  in  1989.  The  traditional 
subsistence  use  of  fur  seals  on  the 
Ptibilof  Islands  is  discussed  in  Veltre 
and  Veltre  (1981). 

U.  Summary  of  the  1988  Harvest 

1.  Duration  of  the  Harvest  and  Number 
of  Seals  Taken 

[a]  St.  Paul  Island 

The  fur  seal  harvest  season  opened  on 
)une  30. 1988.  but  fur  seals  were  first 
taken  on  St.  Paul  Island  on  Monday.  July 
18.  Harvests  occurred  each  Monday. 
Wednesday,  and  Friday  through  the 
month  of  July.  During  the  Hrst  week  of 
August,  harvests  occurred  daily  except 
Wednesday  and  Sunday.  A  total  of  12 
harvest  days  occurred  between  July  18 
and  August  8.  the  last  day  of  the  harvest 
season.  The  total  number  of  seals  killed 
was  1.145.  No  females  were  taken. 

(b)  St.  George  Island 

St.  George  Island  residents  also  began 
harvesting  on  Monday.  July  18  and 
harvested  on  four  days  between  July  18 
and  August  8.  A  total  of  113  seals  was 
taken  for  subsistence  purposes. 

2.  Use  of  Seal  Meat  and  Other  Parts 

NOAA  Fisheries  has  considered  the 
removal  and  consumption  of  the 
following  seal  parts  to  constitute 
"substantial  use"  consistent  with  the 
requirement  in  50  OFR  215.31(b)  that  the 
taking  of  seals  not  be  accomplished  in  a 
wasteful  manner:  heart,  liver,  flippers, 
breast,  shoulders,  and  other  readily 
utilizable  tissues  and  organs,  including  a 
limited  number  of  backbones  and  rib 
sections.  Zimmerman  and  Letcher  (1986) 
determined  the  mean  weight  of  heart, 
liver,  flippers,  and  shoulders  including 
most  of  the  breast  from  four  fur  seals. 
These  parts  constituted  about  30.2 
percent  of  the  total  weight  of  each 
animal.  In  1987, 101  animals  were 
weighed  before  and  after  minimum 
butchering  (i.e.,  only  the  heart,  liver, 
flippers,  shoulders  and  breast  had  been 
taken  from  each  animal).  Parts  removed 
from  the  animals  totalled  29.1  percent  of 
initial  carcass  weight.  An  additional  83 
seals  were  weighed  before  and  after 
virtually  all  consumable  parts  of  the 
animal  had  been  removed  for  food,  i.e., 
everything  was  taken  except  the  pelt, 
blubber,  skull,  neck,  internal  organs 
other  than  the  heart  and  liver,  and  body 
fluids.  A  maximum  percent-use  estimate 
of  53.3  was  calculated  in  this  instance. 
Thus,  the  percent-use  of  fur  seals  for 
food  ranges  between  29.1  (minimum 
butchering)  and  53.3  (maximum 
butchering]  of  initial  carcass  weight. 


(a)  St.  Paul  Island  Harvest 

During  1985-88.  NOAA  Fisheries 
collected  data  on  the  percent-use  of  seal 
carcasses  and  the  weight  of  seal  meat 
taken  for  human  consumption  on  St. 
Paul  Island.  During  1988-88,  these  values 
were  estimated  each  day  by  weighing 
approximately  10  percent  of  the 
carcasses  before  and  after  butchering. 
Zimmerman  and  Letcher  (1986)  and 
Zimmerman  and  Melovidov  (1987) 
provide  discussions  of  methods  used  to 
calculate  percent-use  of  fur  seals  for 
subsistence  purposes. 

In  order  to  augment  data  collections 
in  1988.  NOAA  Fisheries  contracted 
with  the  Tribal  Government  of  St.  Paul 
to  obtain  assistance  in  harvest 
monitoring.  In  1988.  about  12.2  percent 
of  the  harvested  animals  were  weighed 
before  and  after  butchering.  Percent-use 
of  fur  seals  for  subsistence  purposes 
was  43.5  in  1988.  This  estimate 
approximates  the  mean  of  the  percent- 
use  estimates  (43.8)  for  all  four  years 
that  such  data  have  been  collected 
(1985-88).  There  was  no  significant 
difference  (p<.01)  between  the  percent- 
use  of  carcasses  in  1988  (n=140)  and  the 
percent-use  of  carcasses  in  any  of  the 
other  subsistence  harvests  (1985-87). 
NOAA  Fisheries  considers  a  percent-use 
of  43.5  to  comply  with  standards  for 
substantial  use  of  seal  carcasses  and 
encourages  Pribilof  Island  subsistence- 
users  to  maintain  these  high  efficiency 
levels  or.  if  possible,  increase  their 
percent-use  of  fur  seals  for  subsistence 
purposes. 

The  number  of  seals  harvested  each 
day  on  St.  Paul  Island  was  based  on  the 
number  of  orders  placed  with  the  Tribal 
Government  by  subsistence-users. 
Harvests  were  conducted  by 
experienced  sealers  under  the  direction 
of  a  harvest  foreman.  In  1988.  all  labor 
was  voluntary  and  none  of  the  sealers 
was  paid  for  their  participation. 
Butchering  was  done  by  the  individuals 
who  had  requested  the  seals,  or  by  the 
voluntary  harvest  crew,  for  later 
delivery  to  a  storage  area  or  to  the  home 
of  the  subsistence-user. 

Initial  carcass  weight  in  1988  (24.2  kg; 
53.3  lbs)  was  not  significantly  different 
from  the  mean  weight  of  seals  harvested 
in  1987  (24.4  kg;  55.8  lbs]  and  1986  (23.4 
kg;  51.7  lbs]  (Fisher's  least  significant 
difference  test;  p<.01).  As  discussed  in 
Zimmerman  and  Melovidov  (1987),  the 
decrease  in  the  size  of  seals  harvested 
between  1985  and  1986  appeared  to 
result  from  the  fact  that  smaller  and 
younger  animals  were  taken  as  the 
harvest  evolved  from  a  large  community 
harvest  in  1985  (3.384  seals)  to  a  smaller 
personal-demand  harvest  in  1986  (1.299 
seals).  In  1986.  orders  for  seals  were 


placed  by  individual  subsistance-users 
and  sealing  crews  stopped  harvesting 
when  standing  orders  were  filled.  The 
same  bias  for  smaller  seals  appears  to 
have  been  operating  during  the 
personal-demand  harvests  in  1987  and 
1988. 

The  estimated  mean  weight  of  meat 
taken  per  seal  in  1988  was  10.5  kg  (23.2 
lbs).  This  is  slightly  less  than  the  12.5  kg 
per  seal  taken  in  1985  and  the  11.1  kg 
taken  in  1986,  but  similar  to  the  10.4  kg 
taken  in  1987.  Many  of  the  subsistence- 
users  who  placed  large  orders  (10-20 
seals)  indicated  plans  to  fi^eze  or  salt 
most  of  the  meat  for  later  consumption. 
As  in  past  years,  the  Tribal  Government 
of  St.  Paul  allowed  subsistence-users  to 
use  the  fish  processing  plant  and  freezer 
to  process  and  store  seal  meat. 

The  estimated  total  amount  of  meat 
taken  for  human  consumption  on  St. 
Paul  Island  in  1987  was  12.048  kg  (26,561 
lbs]  including  bone.  Assuming  that  the 
Alaskan  Native  population  of  St.  Paul  is 
483  (1980  census  data),  the  12,048  kg  of 
meat  taken  for  human  consumption 
would  allow  a  theoretical  mean  daily 
consumption  of  0.07  kg  (approximately 
2.5  oz)  per  person  for  one  year  if  no 
correction  is  made  for  the  presence  of 
bone.  This  is  less  than  the  theoretical 
mean  daily  consumption  calculated  for 
the  1986  harvest  (0.08  kg;  approximately 
3.0  oz)  and  the  1987  harvest  (0.1  kg; 
approximately  3.5  oz). 

As  in  1986,  virtually  all  skins  from  the 
1988  harvest  were  discarded.  During  the 
last  three  months  of  1988,  the  fur  seal 
processing  plant  on  St.  Paul  Island  that 
was  used  during  the  commercial 
harvests  was  transformed  into  a  crab 
processing  facility.  Because  all  the 
equipment  used  to  soak  and  preserve 
the  skins  was  removed  and  destroyed,  it 
is  not  anticipated  that  any  further 
processing  of  seal  skins  will  occur  on  St. 
Paul  Island. 

It  has  come  to  our  attention,  however, 
that  bacula  (or  "seal-sticks"),  another 
important  product  of  the  commercial 
harvests  that  were  conducted  before 
1985,  were  removed  from  many  of  the 
carcasses  after  they  were  taken  from  the 
harvest  fields.  Disposition  of  fur  seal 
parts  taken  in  the  subsistence  harvest  is 
governed  by  50  CFR  215.33: 

Except  for  transfers  to  other  Alaskan 
Natives  for  barter  or  sharing  for  personal  or 
family  consumption,  no  part  of  a  fur  seal 
taken  for  subsistence  uses  may  be  sold  or 
otherwise  transferred  to  any  person  unless  it 
is  a  non-edible  byproduct  which: 

(a)  Has  been  transformed  into  an  article  of 
handicraft,  or 

(b)  Is  being  sent  by  an  Alaskan  Native 
directly,  or  through  a  registered  agent,  to  a 
tannery  registered  under  50  CFR  216.23(c)  for 
the  purpose  of  processing,  and  will  be 


returned  directly  to  the  Alaskan  Native  for 
conversion  into  an  article  of  handicraft,  or 

(c)  Is  being  sold  or  transferred  to  an 
Alaskan  Native,  or  to  an  agent  registered 
under  50  CFR  218.23(c)  for  resale  or  transfer 
to  an  Alaskan  Native,  who  will  convert  the 
seal  part  into  a  handicraft. 

Bacula  of  fur  seals  harvested  before 
1985  have  been  marketed  abroad  as 
aphrodisiacs.  NOAA  Fisheries  is  not 
aware  of  any  traditional  uses  of  fur  seal 
bacula  by  Native  Alaskans  for 
handicrafts  and  requests  that 
subsistence-users  consult  on  this  subject 
before  any  transfers  of  bacula  from  the 
Pribilof  Islands  are  contemplated. 

(b)  St.  George  Island  Harvest 

Although  a  NOAA  Fisheres  observer 
was  present  at  each  of  the  seal  harvests 
on  St.  George  Island,  the  small  number 
of  animals  taken  there  did  not  provide 
an  opportunity  for  the  collection  of  data 
comparable  to  that  collected  on  St.  Paul 
Island.  Visual  observation  of  the  four 
harvests  indicated  that  substantial  use 
was  being  made  of  the  113  seals  taken. 
None  of  the  skins  was  preserved. 

III.  Estimated  Number  of  Seals  Needed 
for  Subsistence  in  1989 

NOAA  Fisheries  is  required  by  its 
regulations  to  include  in  this  notice  a 
discussion  of  the  anticipated  harvest 
levels  for  1989  that  will  satisfy  the 
subsistence  needs  of  the  residents  of  the 
Pribilof  Islands.  Because  employment 
levels  continue  to  fluctuate  on  each 
island,  and  economic  conditions  remain 
unpredictable,  subsistence  needs  for 
seal  meat  may  vary  from  year  to  year.  In 
1987  and  early  1988.  there  was  relatively 
high  unemployment  on  St.  Paul  Island. 
Since  mid-1988,  halibut  fishing, 
construction  of  the  crab  processing  plant 
and  construction  of  a  fuel  tank  farm 
have  occupied  much  of  the  available 
workforce  but  the  prospects  for 
continued  employment  in  1989  are 
unknown.  Employment  on  St.  George 
Island  has  fluctuated  widely  during  the 
same  period  and  depends  on  the 
availability  of  jobs  in  the  construction  of 
the  breakwater.  Because  of  changing 
economic  conditions,  and  because  a 
purely  subsistence  harvest  has  been 
conducted  for  only  four  years,  it  is  still 
not  possible  to  calculate  a  point- 
estimate  of  the  subsistence  needs  for 
each  Island.  Therefore,  as  in  previous 
years.  NOAA  Fisheries  is  providing  a 
projected  range  of  expected  harvest 
levels. 

In  1988. 1,145  seals  were  harvested  on 
St.  Paul  Island  during  the  June  30- 
August  8  season.  Since  all  orders  placed 
by  subsistence-users  with  the  sealing 
crew  were  filled.'  and  since  the 
harvesting  season  was  not  fully  utilized, 


NOAA  Fisheries  assumes  that  the  1988 
total  was  the  number  needed  for 
subsistence  that  year.  However,  as 
discussed  above,  until  harbor 
construction  on  St.  Paul  Island  is 
completed  and  the  economy  stabilizes,  it 
may  be  difficult  to  estimate  the  next 
year's  subsistence  needs  based  only  on 
the  nimiber  taken  in  the  preceding  year. 

Based-upon  a  review  of  harvest  data 
for  1986-88,  NOAA  Fisheries  proposes 
to  set  the  lower  end  of  the  expected 
harvest  range  for  1989  at  1,600  seals 
(approximately  the  mean  number  of 
seals  requested  by  subsistence-users 
during  the  preceding  three  years)  and 
the  upper  end  at  1,800  (the  highest 
number  requested  during  the  period). 
Once  the  lower  bound  of  the  range  is 
reached,  the  harvest  is  suspended  for  up 
to  48  hours,  under  50  CFR  215.32(e](iii]. 
pending  a  review  of  the  harvest  data  to 
determine  if  the  subsistence  needs  of 
island  residents  have  been  met.  In  1988. 
expected  harvest  levels  were  1,800- 
2.200. 

During  1986-88.  St.  George  Island's 
subsistence  needs  were  considerably 
less  than  estimated.  However,  once  the 
development  of  the  St.  George  Island 
breakwater  is  complete  and  the 
economy  stabilizes,  it  is  possible  that 
subsistence  needs  on  St.  George  Island 
on  a  per-capita  basis  may  parallel  those 
on  St.  Paul.  St.  George  Island's  Alaskan 
Native  population  is  about  one-third  of 
St.  Paul's.  In  1989.  NOAA  Fisheries 
proposes  to  set  the  lower  end  of  the 
range  of  subsistence  needs  on  St. 
George  Island  at  533.  i.e..  about  one- 
third  of  St.  Paul's,  and  the  upper  bound 
as  600  seals.  In  1988.  the  expected 
harvest  levels  were  set  at  600-725. 

The  harvest  season  on  both  islands  is 
June  30  to  August  8.  No  extensions  of  the 
harvest  season  are  expected  to  be 
granted  under  50  CFR  215.32(f)(2) 
because  of  the  demonstrated  risk  of 
taking  female  seals  after  the  first  week 
in  August,  when  females  and  subadult 
males  commingle  on  the  rookeries.  Any 
taking  of  female  seals  must  be 
considered  significant  to  the  long-term 
recovery  of  this  declining  species. 
NOAA  Fisheries  will  shortly  propose  an 
amendment  to  50  CFR  215  Subpart  D  to 
delete  the  extension  option. 
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50  CFR  Part  263  and  267 
[Docket  No.  50340-82741 

United  States  Standards  for  Grades  of 
Fisti  Fillets 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 

action:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  NOAA  is  today  proposing  to 
amend  six  United  States  standards  for 
grades:  (1)  United  States  General 
Standards  for  Grades  of  Fish  Fillets  (SO 
CFR  Part  263.  Subpart  A):  (2)  United 
States  Standards  for  Grades  of  Cod 
Fillets  (50  CFR  Part  263.  Subpart  B);  (3)    * 
United  States  Standards  for  Grades  of 
Flounder  and  Sole  Fillets  (50  CFR  Part 
263,  Subpart  C):  (4)  United  States 
Standards  for  Grades  of  Haddock  Fillets 
(50  CFR  Part  263,  Subpart  D):  (5)  United 
States  Standards  for  Grades  of  Ocean- 
Perch  Fillets  and  Pacific  Ocean-Perch 
Fillets  (50  CFR  Part  263.  Subpart  E):  and 
(6)  United  States  Standards  for  Grades 
of  North  American  Freshwater  Catfish 
and  Products  Made  Therefrom  (50  CFR 
Part  267).  The  proposed  rule  would 
amend  the  six  standards  to  add  "fillet 
cut  containing  bones"  and  thus  allow 
fillet  cuts  containing  bones  to  be 
inspected  and  to  carry  a  U.S.  Grade 
mark.  Comments  from  the  public  are 
invited. 

DATE:  Comments  on  this  proposed  rule 
are  invited  and  will  be  considered  if 
received  in  writing  no  later  than  July  31. 
1969. 

ADDRESS:  Comments  on  the  proposed 
rule  should  be  submitted  in  writing  to: 
Mr.  Thomas  J.  Moreau,  Director. 
Technical  Services  Unit.  Inspection 
Services  Division,  F/TS4,  NMFS. 
NOAA.  U.S.  Department  of  Conmierce. 
One  Blackburn  Drive.  Gloucester,  MA 
01930.  The  public  record  for  this 
rulemaking,  which  will  include  all 
comments  received,  is  available  for 
inspection  and  copying  in  the 
Department  of  Commerce's  Central 
Reference  and  Records  Inspection 
Facility,  14th  Street  between  E  Street 
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and  Constitution  Avenue  NW.. 
Washington.  DC. 

POn  FURTHER  INFORMATION  CONTACT: 

Mr.  Eari  C.  Johnston.  Chief.  Standards 
and  Specifications  Branch.  Inspection 
Services  Division.  NMFS  (508-281-9219). 
•U^rUtMINTARV  INFORMATION: 

Background 

In  1985.  NMFS  received  petitions 
under  subsection  553(e)  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
553(e],  from  Bomstein  Seafoods  of 
Oregon.  Inc.  (a  seafood  processor).  Sun- 
state  Seafoods  Company  (a  seafood 
broker),  and  Alpha  Beta  Company  (a 
retail  food  store  chain),  requesting  that 
the  regulatory  standards  applicable  to 
n.<ih  fillets  standards  be  amended  to 
allow  "pin-bone-in  fillets"  to  be 
inspected  and.  when  qualified,  to  be 
marked  "U.S.  Grade  A."  NMFS 
published  a  request  for  comments  on  the 
petition  for  rulemaking  (50  FR  12591. 
March  29. 1985)  on  the  desirability  of 
amending  four  existing  U.S.  standards 
for  grades:  (1)  United  States  General 
Standard  for  Grades  of  Fish  Fillets:  (2) 
United  States  Standards  for  Grades  of 
Cod  Fillets;  (3)  United  States  Standards 
for  Grades  of  Ocean-Perch  Fillets:  and 
(4)  United  States  Standards  for  Grades 
of  Haddock  Fillets.  That  notice 
requested  respondents  to  address  two 
specific  questions: 

1.  Should  the  consumer  have  the 
opportunity  of  purchasing  U.S.  Grade  A 
fillets  with  [pin]  bones  if  a  statement  of 
their  presence  is  declared  on  the 
principal  display  panel  of  the  label? 

2.  Should  all  the  current  fillet  grade 
standards  be  amended  to  allow  the  pin- 
bone-in  style  or  should  this  provision  be 
restricted  to  certain  species? 

The  anatomical  definition  of  the  term 
"pin  bone"  refers  to  bones  radiating 
laterally  from  the  spinal  column  and 
dorsal  to  (above)  the  ribs.  However,  as 
stated  in  the  request  for  comments,  a  pin 
bone,  as  generally  understood  by 
industry  and  NMFS.  is  any  bone 
radiating  downward  from  the  spinal 
column  and  running  adjacent  to  the 
visceral  cavity  which  includes  rib  bones. 
Fish  fillets  containing  pin  bones  are  a 
market  form  traditional  to  the  West 
Coast  seafood  industry  and  familiar  to 
the  West  Coast  consumer.  They  are  also 
common  in  Western  Europe  and  are 
being  considered  for  inclusion  as  a 
market  form  in  International  Codex 
Alimentarius  Standards  for  Quick 
Frozen  Fillets. 

NMFS  received  137  comments.  Sixty- 
six  commentators  supported  amending 
the  standards  to  allow  fillets  containing 
pin  bones  to  be  graded  and  71  were 
opposed.  Within  the  group  supportive  of 


amending  the  standards.  25  favored 
restricting  the  amendment  to  speciRc 
species  while  20  felt  that  all  the  fillet 
standards  should  be  amended.  Twenty- 
one  expressed  no  opinion  on  species 
coverage. 

Some  respondents  in  the  seafood 
industry  felt  that  consumer  sensitivity  to 
any  bones  in  fish  products  would  inhibit 
purchases.  Many  respondents  from  the 
food  service  sector  (notably  schools  and 
hospitals)  said  that  consumers  should 
have  the  opportunity  to  buy  this  market 
form,  but  they  would  not  buy  it 
themselves.  Some  thought  the 
amendment  would  offer  consumers  a 
less  expensive  market  form. 

Many  commentators  emphasized  the 
importance  of  clear  labeling.  Several, 
including  the  U.S.  Food  and  Drug 
Administration  (FDA),  said  that  the  term 
"fillet"  is  generally  understood  in  the 
United  States  to  mean  boneless.  They 
also  said  that  the  term  "pin  bone"  is  not 
well  understood  even  in  the  seafood 
industry  itself. 

The  FDA  commented  that  appropriate 
labeling  for  a  fish  fillet  containing  pin 
bones  should  identify  the  species,  the 
cut  of  fishmeat,  and  the  fact  that  it 
contains  bones.  For  example.  "Cod.  fillet 
style;  semi-boneless"  or  "fillet  cut,  with 
bones."  might  be  used.  This  type  of 
labeling  would  indicate  to  the  consumer 
that  the  product  contains  bones  without 
using'the  unfamiliar  term  "pin  bone." 
The  FDA  also  commented  that  the 
unqualified  word  "fillet"  would  be 
inappropriate  for  fillets  containing  pin 
bones. 

The  Codex  Alimentarius  Commission 
is  considering  adopting  two  styles  of 
fillets  labeled  as  either  "practically 
boneless"  or  "pin  bones  in." 

A  recent,  limited,  non-statistically 
designed  survey  of  the  retail 
marketplace  by  NMFS  revealed  that 
fillets  of  various  species  contained 
different  types  of  bones  [i.e.,  pin  bones, 
rib  bones,  back  bones  and  radial  bones). 

A  Saltonstall-Kennedy  funding 
application  submitted  for  consideration 
for  Fiscal  Year  1989  by  the  Mid-Atlantic 
Fisheries  Development  Foundation 
specifically  identified  the  need  to  amend 
the  Standards  for  Grades  to  allow  fillets 
with  bones  in  to  be  graded  where 
appropriate  "U.S.  Grade  A."  The 
application  stated  "that  many  mid- 
Atlantic  fish  species  have  highly 
developed  bone  structures  which  have 
resulted  in  their  being  denied  the  U.S. 
Grade  A  designation  on  fillets". 

Based  on  the  comments  received. 
NOAA.  in  the  interest  of  promoting  fair 
trading  of  graded  products,  is  today 
proposing  to  amend  all  of  the  current 
fillet  standards  for  grades  (there  are 
currently  six)  to  permit  the  inspection 


and  grading  of  fillets  with  bones  in  for 
all  species.  Because  the  term  "pin  bone" 
is  not  a  term  generally  understood  by 
the  consumer,  nor  even  by  the  seafood 
industry  itself,  the  proposed 
amendments  would  allow  the  inspection 
and  grading  of  fillet  cuts  (skin-on.  skin- 
on  and  scaled,  and  skin-off  (skinless)) 
containing  any  bone  indigenous  to  the 
species  and  to  exclude  the  presence  of 
bones  from  being  considered  a 
workmanship  defect.  The  proposed 
amendments  would  require  that  the 
principal  display  panel  be  clearly 
labeled  to  show  that  the  product 
contains  bones. 

Classification 

The  Undersecretary  for  Oceans  and 
Atmosphere,  NOAA,  has  determined 
that  this  proposed  rule  is  not  a  major 
rule  within  the  meaning  of  section  1(b) 
of  Executive  Order  12291  because  it  will 
not  result  in:  (1)  An  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  state  or  local  government 
agencies  or  geographic  regions;  or,  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets'. 
Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required  under 
Executive  Order  12291. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  12612. 

While  this  proposed  rule  contains 
Federal  standards-related  measures  or 
product  approval  procedures  as  defined 
by  subsection  1(b)  of  Executive  Ordur 
12662,  the  75-days  notice  and  comment 
provision  of  subsection  1(a)  of  Executive 
Order  12662  does  not  apply  because  the 
proposed  measures  and  procedures  are 
related  to  food,  which  as  such  are 
excluded  from  the  75-day  requirement 
by  subsection  1(c).  A  60-day  comment 
period  is  being  allowed. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  compliance  with  it  is  voluntary. 
Participation  in  the  National  Seafood 
Inspection  Program  is  voluntary.  As  a 
result,  a  Regulatory  Flexibility  Analysis 
is  not  required  to  be  prepared  under  the 
Regulatory  Flexibility  Act. 
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This  proposed  rule  does  not  contain  a 
collection  of  information  requirement 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act. 

Under  NOAA  Directive  02-10,  an 
environmental  assessment  need  not  be 
prepared  for  this  proposed  rule.  This 
proposed  rule,  if  adopted,  will  not 
significantly  affect  the  quality  of  the 
human  environment.  Therefore,  an 
Environmental  Impact  Statement  is  not 
required  to  be  prepared  under  the  . 
National  Environmental  Policy  Act  of 
1969. 

List  of  Subjects  in  50  CFR  Parts  263  and 
267 

Agriculture  and  food.  Food  grades  and 
standards.  Foods,  Frozen  foods. 
Seafood. 

Dale:  May  23. 1989. 

Amlraw  J.  Kemmerer, 

Acting  Executive  Director,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  Title  50, 
Part  263.  Code  of  Federal  Regulations, 
be  amended  as  follows: 

PART  263— [AMENDED] 

The  authority  citation  for  Part  263 
continues  to  read  as  follows: 
Authority:  7  U.S.C.  1621-1630. 

2.  Section  263.101  of  Subpart  A— 
United  States  General  Standards  for 
Grades  of  Fish  Fillets,  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

$263,101    Scope  and  product  descriptioa 

•  •        *        »        • 

(c)  The  product  may  contain  bones 
when  it  is  cleariy  labeled  on  the 
principal  display  panel  to  show  that  the 
product  contains  bones. 

3.  Section  263.102  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§  263.102    Product  forms. 

*  *         *         «         « 

(c)  Bone  classifications.  (1)  Practically 
boneless  fillet. 
(2)  Bone-in  (fillet  cut.  with  bones). 

4.  Section  263.104  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (e)(4)  to  read  as  follows: 

S  263.104    Grade  determination. 

*  *        •        •        * 

(e)  •  *  * 

(4)  *  *  * 
In  fillets  intended  to  contain  bones,  the 
presence  of  bones  will  not  be 
considered  a  workmanship  defect. 

•  *        *        •        * 

5.  Section  263.151  of  Subpart  B — 
United  States  Standards  for  Grades  of 


Cod  Fillets,  is  amended  by  adding  a 
sentence  before  the  parenthetical  at  the 
end  thereof  and  revising  the 
parenthetical  to  read  as  follows: 

S  263.151    Product  description. 

*  *  *  The  product  may  contain  bones 
when  it  is  clearly  labeled  on  the 
principal  display  panel  to  show  that  the 
product  contains  bones.  (This  subpart 
does  not  provide  for  the  grading  of 
pieces  of  fish  flesh  cut  away  from 
previously  frozen  fish  blocks,  slabs,  or 
similar  products.) 

6.  Section  263.154  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

S  263. 1 54    Product  forms. 

*  •         «         •         * 

(c)  Bone  classifications.  (1)  Practically 
boneless  fillet. 
(2)  Bone-in  (fillet  cut,  with  bones). 

7.  Section  263.166  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

S  263.166    Workmanship  defects. 

(a)  *  *  * 

(4)  Bones.  One  "instance  of  bone" 
means  one  bone  or  one  group  of  bones 
occupying  or  contacting  a  circular  area 
up  to  1  square  inch  (6.5  cm*).  In  fillets 
intended  to  contain  bones,  the  presence 
of  bones  will  not  be  considered  a 
workmanship  defect. 
***** 

8.  Section  263.201  of  Subpart  C— 
United  States  Standards  for  Grades  of 
Flounder  and  Sole  Fillets,  is  amended  by 
revising  the  section  heading  and  by 
adding  a  sentence  at  the  end  of  the 
section  to  read  as  follows: 

§  263.20 1    Product  descriptioa 

•  *         •         ♦         • 

The  product  may  contain  bones  when  it 
is  clearly  labeled  on  the  principal 
display  panel  to  show  that  the  product 
contains  bones. 

9.  Section  263.202  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows; 

§  263.202    Product  forms. 

***** 

(c)  Bone  classifications.  (1)  Practically 
boneless  fillet, 

(2)  Bone-in  (fillet  cut,  with  bones). 

10.  Section  263.221  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  263.221    Definitions. 

***** 

(d)  "Bcnes  normally  removed"  refers 
to  (1)  belly  fiap  bones  (adjacent  to 
visceral  cavity)  and  to  (2)  radial  bones 
(adjacent  to  fins  and  lace  area).  In  fillets 
intended  to  contain  bones,  the  presence 


of  bones  will  not  be  considered  a 
workmanship  defect. 
***** 

11.  Section  263.251  of  Subpart  D— 
United  States  Standards  for  Grades  of 
Haddock  Fillets,  is  amended  by  adding  a 
sentence  before  the  parenthetical  at  the 
end  thereof  and  revising  the 
parenthetical  to  read  as  follows: 

§  263.251    Product  description. 

*  *  *  The  product  may  contain  bones 
when  it  is  clearly  labeled  on  the 
principal  display  panel  to  show  that  the 
product  contains  bones.  (This  subpart 
does  not  provide  for  the  grading  of 
pieces  of  fish  flesh  cut  away  from 
previously  frozen  fish  blocks,  slabs,  or 
similar  products.) 

12.  Section  263.254  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§263.254    Product  forms. 
*         «         •         •         * 

(c)  Bone  classifications.  (1)  Practically 
boneless  fillet. 
(2)  Bone-in  (fillet  cut,  with  bones). 

13.  Section  263.266  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  (a)(4)  to  read  as  follows: 

§263.266    Workmanship  defects. 

(a)  •  •  * 

(4)  *  *  *  In  fillets  intended  to  contain 
bones,  the  presence  of  bones  will  not  be 
considered  a  workmanship  defect. 

***** 

14.  Sec:;on  263.301  of  Subpart  E— 
United  States  Standards  for  Grades  of 
Ocean-Perch  Fillets  and  Pacific  Ocean- 
Perch  Fillets,  is  amended  by  adding  a 
sentence  at  the  end  thereof  to  read  as 
follows: 

§  263.301    Product  description. 

*  *  *  The  product  may  contain  bones 
when  it  is  clearly  labeled  on  the 
principal  display  panel  to  show  that  the 
product  contains  bones. 

15.  Section  263.304  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§  263.304    Product  forms. 

«  •  *  •  • 

(c)  Bone  classifications.  (1)  Practically 
boneless  fillet. 
(2)  Bone-in  (fillet  cut,  with  bones). 

16.  Section  263.316  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  [a)(4)  to  read  as  follows: 

§263.316    Woricmanship  defects. 

(a)  •  •  * 
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(4)  *  *  •  In  fillets  intended  to  contain 
bones,  the  presence  of  bones  will  not  be 
considered  a  workmanship  defect. 

•  •        •        *        * 

PART  267— [AMENDED] 

17.  The  authority  citation  for  Part  267 
continues  to  read  as  follows: 

Authority:  18  U.S.C.  742e:  7  U.S.C.  1822, 
1624. 

18.  Section  267.101  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

S  267.101    Scop*  and  product  dMcrlption. 

[d]  The  product  may  contain  bones 
when  it  is  clearly  labeled  on  the 
principal  display  panel  to  show  that  the 
product  contains  bones. 

19.  Section  267.102  is  amended  by 
adding  new  paragraph  (d]  to  read  as 
follows: 

S  267.102    Product  fonns. 

(d)  Bone  classifications.  (1)  Practically 
boneless  fillet. 
(2)  Bone-in  (fillet  cut,  with  bones). 

20.  Section  267.104  is  amended  by 
revising  paragraph  (d)(9)  to  read  as 
follows: 

S  267.104    Qnd*  dctarminatkM. 

•  *        *        •        • 

(d)  Examination  for  physical  defects. 

•  •  • 

(9)  Bones  (including  pin  bone)  apply  to 
all  fillet  and  nugget  market  forms.  Each 
bone  is  a  bone  or  a  part  of  a  bone  that  is 
Vi8  inch  (0,48  cm)  or  more  at  its 
maximum  length  or  Via  inch  (0.08  cm)  or 
more  at  its  maximum  shaft  width,  or  for 
bone  chips,  a  length  of  at  least  Vie  inch 
(0.16  cm).  An  excessive  bone  defect  is 
any  bone  which  cannot  be  fitted  into  a 


rectangle  which  has  a  length  of  iVie 
inch  (3.97  cm)  and  a  width  of  %  inch 
(0.95  cm).  In  market  forms  intended  to 
contain  bones,  the  presence  of  bones 
will  not  be  considered  a  physical  defect. 
[FR  Doc.  89-12815  Filed  S-30-88;  8:45  am) 
BiLUNQ  cooe  Mio-aa-M 


50  CFR  Part  642 
RIN  064»-AC55 

Coastal  Migratory  Pelagic  Reaources 
of  the  Gulf  of  Mexico  and  South 
Atlantic 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan  and  request  for  comments. 

SUMyARY:  NOAA  announces  that  the 
Gulf  of  Mexico  and  South  Atlantic 
Fishery  Management  Councils 
(Councils)  have  submitted  Amendment  4 
to  the  Fishery  Management  Plan  for 
Coastal  Migratory  Pelagic  Resources  of 
the  Gulf  of  Mexico  and  the  South 
Atlantic  for  Secretarial  review  and  are 
requesting  comments  from  the  public. 
DATE:  Comments  will  be  accepted  on  or 
before  ]uly  26, 1989. 

AODRESSCS:  Copies  of  amendment  are 
available  from  the  South  Atlantic 
Fishery  Management  Council,  Southpark 
Building,  Suite  306, 1  Southpark  Circle, 
Charleston,  SC  29407-4699. 

Comments  should  be  sent  to  Mark  F. 
Godcharles,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Boulevard,  St.  Petersburg,  FL  33702. 
Mark  envelopes.  "Comments  on 
Amendment  4." 

FOR  FURTHER  INFORMATION  CONTACT 
Mark  F.  Godcharles,  813-693-3722. 


SUPPt.EMENTARY  INFORMATION:  The 

Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act),  as 
amended,  requires  that  a  council- 
prepared  fishery  management  plan  or 
amendment  be  submitted  to  the 
Secretary  of  Commerce  (Secretary)  for 
review  and  approval  or  disapproval. 
The  Magnuson  Act  also  requires  that  the 
Secretary,  upon  receipt,  immediately 
publish  a  notice  that  the  document  is 
available  for  public  review  and 
comment.  The  Secretary  will  consider 
public  comments  in  determining  whether 
to  approve  the  proposed  action. 

Amendment  4  would  establish  a 
procedure  to  modify  the  allocation  of 
Atlantic  group  Spanish  mackerel 
between  the  commercial  and 
recreational  sectors  of  the  fishery  so 
that  ultimately  the  allocations  become 
equal.  The  Councils  believe  that  current 
allocations  of  76  percent  commercial 
and  24  percent  recreational  are  no 
longer  appropriate  because  they  are 
based  upon  catch  statistics  collected 
over  a  brief  period  (1979-1985)  when 
overfishing  occurred.  The  Councils 
contend  that  catch  allocations  should  be 
broader  based,  dating  back  to  the  early 
to  mid  1970s  before  overfishing  became 
evident. 

Regulations  proposed  by  the  Councils 
to  implement  Amendment  4  are 
scheduled  to  be  published  within  15 
days. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  May  25. 1989. 
)o«  P.  Clem, 

Acting  Director.  Office  of  Fisheries 
Conservation  &  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  89-12907  Filed  5-25-89;  1:53  pmj 
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contains  documents  ottier  ttian  mles  or 
proposed  niles  that  are  app<icat>le  to  ttie 
public.  Notices  of  hearings  and 
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decisions  and  mlings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Rodqr  Mountain  Region;  Exemption  of 
Hre  Recovery  Projects  From  Appeal 

agency:  Forest  Service,  USDA. 
action:  Notification  that  certain  fire 
recovery  projects  are  exempted  from 
appeals  under  provisions  of  36  CFR  Part 
217. 

summary:  This  is  a  notification  that 
decisions  to  implement  certain  projects 
pertaining  to  recovery  from  the  Clover- 
Mist  fire  on  the  Shoshone  National 
Forest  are  exempted  from  appeal.  This 
is  in  conformance  with  provisions  of  36 
CFR  217.4  (a)  (11)  as  published  January 
23, 1989,  at  Vol.  54,  No.  13,  page  3342. 
EFFECTIVE  DATE:  Effective  on  issuance. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  Davis,  Forest  Supervisor. 
Shoshone  National  Forest.  P.O.  Box 
2140.  Cody.  WY  82414-2140. 

Background 

In  1988,  the  Clover-Mist  fire  burned 
over  120,000  acres  of  the  Shoshone 
National  Forest.  In  September  and 
October  1988,  an  interdisciplinary  team 
surveyed  much  of  the  burned  area,  in 
part  to  identify  emergency  and  long  term 
rehabilitation  needs.  From  this  survey  it 
was  found  that  in  many  places,  this  fire 
burned  hot  enough  to  cause  severe 
damage  to  vegetation,  soil  and  water 
resources.  Other  bum  damage  includes: 
habitat  essential  to  the  endangered 
grizzly  bears;  habitat  for  other  major 
species  of  wildlife;  nursery  streams  for  a 
Blue  Ribbon  Trout  fishery;  areas  along  a 
State  and  Nationally  designated  scenic 
By-way  and  an  entrance  to  Yellowstone 
National  Park;  streams  providing  water 
for  domestic  end  agricultural  use;  as 
well  as  structures  for  recreation  and 
range  management.  The  damage  to  soils 
is  of  greatest  concern  since  this  will 
affect  the  length  of  time  necessary  to 


achieve  natural  re  vegetation  as  well  as 
quantity  and  quality  of  water  run-off 
fi*om  the  area. 

The  emergency  rehabilitation 
interdisciplinary  team  concluded  that 
there  was  risk  of  Qooding  and  reduced 
water  quality  caused  by  this  fire.  If  left 
"untreated"  these  problems  will  persist 
for  several  years  and  the  resulting 
vegetation  will  provide  no  diversity 
necessary  for  habitat  of  most  wildlife 
species.  The  risk  of  insect  and  disease 
infestations  in  both  the  short  and  long 
run  are  possible  and  were  noted  by  the 
team.  They  also  projected  a  substantial 
loss  of  timber  values  over  the  9,000 
acres  to  11,000  acres  of  suited  timber 
base  that  was  burned. 

Planned  Actions 

Emergency  rehabilitation  efforts  were 
limited  to  seeding  only  the  most 
severely  burned  areas  and  work  along 
trails  to  provide  better  drainage  and 
sediment  traps  (by  felling  trees  along 
these  trails)  to  reduce  water  quaUty 
degradation.  This  emergency  work  was 
accomplished  in  1988.  Beyond  this,  the 
emergency  rehabilitation  team 
recommended  a  number  of  actions  for 
restoration  of  the  entire  burned  area  as 
well  as  mitigation  of  the  effects  of  the 
fires.  Among  these  recommendations 
were: 

Stirring  up  the  burned  soils  and   . 
breaking  the  existing  crust  to  allow  for 
water  infiltration  and  plant  growth; 

Felling  and  leaving  trees 
perpendicular  to  slopes  to  slow  run-off 
and  trap  sediment; 

Leaving  tops  and  limbs  of  cut  trees  as 
well  as  other  vegetation  to  provide 
sediment  traps  and/or  filter  out 
sediment; 

Plant  different  types  of  vegetation  in 
patches  to  provide  filtration  of  run-off  in 
the  short  term  and  diversity  in  the 
longer  term; 

Remove  fire  damaged  trees  to 
enhance  visual  resources  as  well  as 
remove  a  potential  hazard  to  forest 
visitors; 

Create  "brush  piles"  to  provide  cover 
for  smaller  species  of  wildlife;  and 

Rehabilitate  roads  and  trails  to  lessen 
run-off  and  sediment  production. 

The  acres  to  be  treated  and  decisions 
on  what  to  plant  vary  by  location  and 
with  the  extent  of  the  fire  damage  over 
the  120,000  acres  of  bum  depending  on 
the  severity  of  bum,  habitat  types/soils, 
geology  and  location  within/outside  of 
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wilderness.  A  number  of  projects  aimed 
at  accomplishing  recovery  objectives 
are  planned  for  the  summer  of  1989 
based  on  recommendations  from  the 
emergency  rehabilitation  team.  In  order 
to  accomplish  these  objectives  in  three 
critical  areas  in  a  cost  efficient  manner, 
salvage  sales  of  burned  timber  and 
actions  following  those  sales  on  these 
sites  are  proposed.  These  projects  will 
include  all  of  the  above 
recommendations  as  part  of  the  work  to 
be  accomplished  during  and/or  alter 
removal  of  most  of  the  fire  damaged 
trees.  Alternatives  that  will  be  analyzed 
include  doing  nothing,  doing  a  full  range 
of  recovery  efforts  using  salvage  timber 
sales  as  a  way  to  provide  funding  for 
some  of  the  included  actions,  and  doing 
less  in  the  way  of  salvage  sales  and 
funding  projects  in  a  different  marmer. 
In  this  way,  the  most  cost  efficient 
manner  for  accomplishing  specific 
recovery  objectives  will  be  identified 
and  documented  in  an  Environmental 
Assessment  for  each  project. 

Because  of  the  extensive  damage  done 
to  all  resources  within  this  area  there  is 
a  need  to  remedy  this  damage  as  quickly 
as  possible.  Further,  to  accomplish  this 
work  in  a  manner  which  recovers  part  of 
the  cost  requires  that  the  fire  damaged 
trees  be  of  commercial  value.  Not  only 
will  removing  these  trees  accomplish 
many  of  the  actions  listed  above  but  a 
significant  portion  of  the  receipts  from 
these  sales  will  provide  funding  for  the 
other  work  planned  through  collection  of 
KV  funds.  Some  of  the  fire  damaged 
trees  are  in  danger  of  deteriorating  to 
the  point  where  they  will  have  no 
commercial  value  and  it  is  anticipated 
that  much  of  the  commercial  value  will 
be  lost  in  the  next  18  to  24  months. 

For  these  reasons,  the  first  3  salvage 
sale  projects  designed  to  accomplish  the 
above  objectives  must  be  undertaken  as 
quickly  as  possible.  To  expedite  these 
sale  projects  and  the  accompanying 
work,  and  to  prevent  delays  by  appeals, 
the  process  according  to  36  CFR  Part  217 
is  being  followed.  Under  this  Regulation 
the  following  is  exempt  from  appeal: 

Decisions  related  to  rehabibtation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena  such  as 
wildfires  •  *  •  when  the  Regional  Forester 
*   *  *  determines  and  gives  notice  in  the 
Federal  Register  that  good  cause  exists  to 
exempt  such  decisions  from  review  under  this 
part. 
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Scoping  for  these  projects  has  been 
initiated  as  has  environmental  analysis. 
At  the  present  time,  a  range  of 
alternatives  has  been  developed  and 
will  be  refined  during  a  workshop 
scheduled  for  late  May  1989.  The 
general  pubhc  as  well  as  individuals 
and  groups  that  responded  to  the 
scoping  statements  will  be  invited  to 
participate.  Pull  environmental  analyses 
will  be  completed  on  these  projects 
including  careful  project  design  and 
design  of  mitigation  measures. 
Commercial  sales  of  these  trees  will 
direcdy  accomplish  some  recovery 
objectives  and  will  provide  at  least 
partial  funding  for  accomplishing  other 
objectives,  and  delays  through  appeals 
will  defeat  these  objectives  and  cause 
loss  of  revenue;  therefore,  these  projects 
will  not  be  subject  to  review  under  36 
CFR  Part  217: 

Squaw  Creek  Salvage  Sale 
Camp  Creek  Salvage  Sale,  and 
Illot  Creek  Salvage  Sale. 

Date:  May  22. 1989. 

S-RHank*. 

Deputy  Regional  Forester. 

(FR  Doc.  89-12897  Filed  5-30-89;  8:45  am] 

b:ujnq  cooc  mio-ii-m 


DEPARTMENT  OF  COMMERCE 

Agency  Information  CoNoctlon  Under 
Revl«w  by  th«  Office  of  Management 
and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  for  clearance 
the  following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 
Agency:  National  Oceanic  and 

Atmospheric  Administration 
Title:  Small-Craft  Facility  Questionnaire 
Form  Number  NOAA  Form  77-1; 

OMB— 0648-0021 
Type  of  Request:  Request  for  extension 

of  OMB  approval  of  a  ciurently 

cleared  collection 
Burden:  1.000  respondents;  133  reporting 

hours;  average  hours  per  response — 

.133  hours 
Needs  and  Uses:  Nautical  chart  products 

include  information  on  local  marinas 

for  use  by  boaters.  When  a  chart  is 

scheduled  to  be  revised  marinas  are 

sent  a  form  and  asked  to  update  the 

information  about  their  facility.  The 

chart  is  changed  to  reflect  any  new 

information  submitted. 
Affected  Public:  Businesses  or  other  for- 

proHt,  small  businesses  or 

organizations 
Frequency:  On  occasion 
Respondent's  Obligation:  Voluntary 


OMB  Desk  Officer:  Russell  Scarato. 

395-7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  to  Russell  Scarato,  OMB  Desk 
Officer,  Room  3208,  New  Executive 
Onice  Building,  Washington,  DC  20503. 

Dated:  May  23. 1989. 
Edwatd  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Budget 
[FR  Doc.  69-12827  Filed  5-30-88;  8:45  ami 
eiLUNG  COOE:  SeiO-CW-M 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperworic  Reduction 
Act  (44  U.S.C.  Chapter  35). 
Agency:  International  Trade 

Administration 
Title:  Commercial  News  USA — 
Worldwide  Services  Program 
Form  Numbers:  Agency — ITA-4099P. 

OMB— 0625-0127 
Type  of  Request-  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 
Burden:  200  respondents;  67  reporting 

hours 
Average  Hours  Per  Response:  200 

minutes 
Needs  and  Uses:  This  collection  allows 
the  International  Trade 
Administration  to  promote  U.S. 
services  available  for  export  in 
overseas  markets  as  part  of  its  trade 
promotion  activities.  The  information 
reaches  the  U.S.  Embassies  and 
Consulates  in  printed  form  through 
ITA's  magazine  "Commercial  News 
USA"  (CNUSA).  CNUSA  is  a  unique 
export  promotion  service  for  U.S. 
manufacturers  (new  products),  service 
firms  (Worldwide  Services  Program), 
and  publishers  of  trade  and  technical 
literature  (T&T).  The  Woridwide 
Services  Program  (WSP)  is  one  aspect 
of  the  magazine.  It  helps  U.S. 
companies  publicize  their  services 
overseas  and  test  market  interest 
there.  Specifically,  WSP  is  designed  to 
encourage  foreign  companies  to 
contact  U.S.  service  firms  interested  in 
doing  business  overseas  so  that  the 
U.S.  firm  can  explore  foreign  market 


interest,  find  agents  or  other 
representatives,  and  make  sales.  The 
information  collected  is  used  to 
determine  if  the  services  meet 
program  criteria  of  WSP.  It  is  then 
written  into  promotional 
announcements  and  printed  in 
CNUSA. 
Affected  Public:  Businesses  or  other  for 
profit;  small  businesses  or 
organizations 
Frequency:  On  occasion; 
Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit 
OMB  Desk  Officer:  Donald  Arbuckle, 
395-7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Donald  Arbuckle,  OMB  Desk  Officer, 
Room  3208  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated.  May  23, 1989. 
Edwaid  Michals, 

Departmental  Clearance  Officer.  Office  of 
Management  and  Organization. 
[FR  Doc.  89-12818  Filed  5-30-89;  8:45  am) 
BILUNQ  COOE  3S10-CW-II 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  International  Trade 
Administration 

Title:  Commercial  News  USA — ^Trade 
and  Technical  Literature  Section 

Form  Numbers:  Agency — n'A-410lP 
OMB— 0625-0190 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection 

Burden:  100  respondents;  33  reporting 
hours 

A  verage  Hours  Per  Response:  20 
minutes 

Needs  and  Uses:  This  collection  allows 
the  International  Trade 
Administration  to  promote  U.S. 
services  available  for  export  in 
overseas  markets  as  part  of  its  trade 
promotion  activities.  The  information 
reaches  the  U.S.  Embassies  and 
Consulates  in  printed  form  through 


ITA's  magazine  "Commercial  News 
USA"  (CNUSA).  CNUSA  is  a  unique 
export  promotion  service  for  U.S. 
manufactivers  (new  products),  service 
firms  (Worldwide  Service  Program), 
and  publishers  of  trade  and  technical 
literature  (T&T).  The  Trade  and 
Technical  Literature  section  is  one 
aspect  of  the  magazine.  It  is  designed 
to  put  U.S.  publishers  of  trade  and 
technical  literature  in  touch  with 
overseas  agents,  distributors,  and 
buyers.  Foreign  companies  directly 
contact  firms  listed  in  CNUSA.  The 
information  collected  is  used  to 
determine  if  the  literature  meets 
program  criteria  for  listing  in  CNUSA. 
It  is  then  written  into  promotional 
announcements  and  printed  in 
CNUSA. 

Affected  Public:  Businesses  or  other  for 
profit:  small  businesses  or 
organizations 

Frequency:  On  occasion; 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer:  Donald  Arbuckle, 
395-7340 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue,  NW.. 
Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Donald  Arbuckle.  OMB  Desk  Officer. 
Room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  May  23, 1989. 
Edward  Michals, 

Departmental  Clearance  Officer  Office  of 
Management  and  Organization. 
(PR  Doc.  89-12819  Filed  5-30-89;  8:45  am] 
BILUNG  cooc  3510-CW-ll 


Bureau  of  Export  Administration 
[Docket  No.  8129-011 

Action  Affecting  Export  Privileges; 
Klaus  Westphal 

Summary 

Pursuant  to  the  April  27, 1989, 
recommended  Decision  and  Order  of  the 
Administrative  Law  Judge  (AL)],  which 
Decision  and  Order  is  attached  hereto 
and  affirmed  by  me,  Klaus  Westphal, 
Maroldstr  62A,  D8062  Markt  Irttersdorf, 
Federal  Republic  of  Germany, 
(hereinafter  Respondent)  and  all 
successors,  assignees,  officers,  partners, 
representatives,  agents  and  employees 
are  hereby  denied  for  a  period  of  ten 
years  from  the  date  hereof  all  privileges 


of  participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  involving  commodities  or 
technical  data  exported  from  the  United 
States  in  whole  or  in  part,  or  to  be 
exported,  or  that  are  otherwise  subject 
to  the  Export  Administration 
Regulations  (15  CFR  Parts  768  through 
799). 

Order 

On  April  27, 1989,  the  ALJ  entered  his 
Recommended  Decision  and  Order  in 
the  above-referenced  matter.  The 
Decision  and  Order,  a  copy  of  which  is 
attached  hereto  and  made  a  part  hereof, 
has  been  referred  to  me  for  final  action. 
Having  examined  the  record  and  based 
on  the  facts  in  this  case,  I  hereby  affirm 
the  Decision  and  Order  of  the  ALJ. 

This  constitutes  final  agency  action  in 
this  matter. 

Date:  May  24. 1989. 

Joan  M.  McEntee, 

Acting  Under  Secretary  for  Export 
Administration. 

Decision  and  Order 

Appearance  for  Respondent:  Klaus 
Westphal  (pro  se),  Maroldstr  62  A, 
D8062  Markt  Indersdorf,  Federal 
Republic  of  Germany. 

Appearance  for  Agency:  Thomas  C. 
Barbour,  Esq.,  Office  of  Chief 
Counsel  for  Export  Administration, 
U.S.  Department  of  Commerce, 
Room  H-3837, 14th  &  Constitution 
Avenue  NW.,  Washington,  DC 
20230. 

Preliminary  Statement 

The  Office  of  Export  Enforcement 
("the  Agency"),  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce  issued  a  December  22, 1988 
charging  letter  against  Respondent 
Klaus  Westphal.  The  letter  was  issued 
under  the  authority  of  the  Export 
Administration  Act  of  1979  (50  U.S.C.A. 
app.  2401-2420),  as  amended  ("the  Act"), 
and  under  the  authority  of  the  Export 
Administration  Regulations  ("the 
Regulations"),  promulgated  pursuant  to 
the  Act.*  The  letter  alleged  that 


'  The  Act  was  reauthorized  and  amended  by  the 
Export  Administration  Amendments  Act  of  1985, 
Pub.  L.  99-64.  99  Stat.  120  (|uly  12. 1985).  and 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  Pub.  L  100-414  102 
Stat.  1107  (August  23. 1988). 

The  Regulations,  formerly  codified  at  15  CFR 
Parts  368-399,  were  redesignated  as  15  CFR  Parts 
768-799.  effective  October  1. 1988  (53  FR  37751. 
September  28. 1988). 


Respondent  had  violated  $  787.6  of  the 
Regulations  in  1983-84  by  making  four 
reexports  of  U.S.-origin  equipment  from 
the  Federal  Republic  of  Germany 
without  the  required  U.S.  authorization. 
When  three  months  passed  after  the 
issuance  of  the  December  22. 1988 
charging  letter  without  Respondent's 
having  filed  an  answer  or  any 
submission,  an  Order  of  March  22. 1989 
declared  Respondent  in  default  and 
directed  the  Agency  to  make  the  default 
submission  prescribed  by  S  788.8  of  the 
Regulations.  The  Agency  made  that 
submission  on  April  21, 1989.  On  April 
24, 1989  the  Agency  filed  a  copy  of  a 
letter,  dated  April  15. 1989.  that  it  had 
received  from  Respondent  on  April  21, 
1989  in  which  Respondent  provided  a 
new  address  for  himself  and  stated 
generally  that  he  was  seeking  counsel 
from  officials  and  a  lawyer  in  the  FRG 
and  from  a  lawyer  in  the  United  States. 

Discussion 

Procedurally,  Respondent  is  in  default 
under  §  788.8  of  the  Regulations,  as 
declared  by  the  Order  of  March  22. 1989. 
Section  788.7  provides  that  the  charging 
letter  must  be  answered  within  30  days 
of  service,  and  Respondent  was  ad\ised 
by  the  charging  letter  that  failure  to  file 
timely  would  be  a  default  under  §  388.8. 
Respondent  has  never  answered  the 
charging  letter. 

Evidence  that  the  charging  letter  was 
served  on  Respondent  on  or  about 
January  4, 1989  was  included  in  the 
Agency's  April  21, 1989  default 
submission  (Exh.  1).  Such  service  is 
further  evidenced  by  Respondent's  April 
15, 1989  letter  in  which  he  apparently 
acknowledged  this  proceeding. 

Respondent's  letter  does  not  cure  his 
default  that  was  declared  by  the  Order 
of  March  22, 1989.  The  30-day  period  for 
Respondent's  answer  following  service 
of  the  charging  letter  expired  long  before 
Respondent's  letter,  which  was  dated 
April  15, 1989  and  received  by  the 
Agency  April  21, 1989.  Further. 
Respondent  addressed  that  letter  to  the 
Agency  and  never  filed  it  with  this 
Tribunal,  whereas  an  answer,  as 
Respondent  was  advised  by  the 
charging  letter,  is  to  be  filed  with  this 
Tribunal;  a  copy  of  Respondent's  letter, 
as  noted,  was  filed  with  this  Tribunal  by 
the  Agency  April  24. 1989.  Finally,  the 
content  of  Respondents  letter — that  he„ 
was  seeking  counsel  from  officials  and 
lawyers — does  not  excuse  his  default  in 
answering  the  charging  letter. 

As  for  the  Agency's  evidence  to 
support  the  allegations  of  its  charging 
letter,  in  its  April  21. 1989  submission  it 
withdrew  its  allegations  concerning 
three  of  the  four  reexports  cited  in  the 
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charging  letter  and  supplied  evidence  to 
support  its  allegations  concerning  the 
remaining  reexport.  That  reexport 
occurred  December  23, 1983,  and  it 
involved  the  shipment  by  an  FRG 
company  from  the  FRG  to 
Czechoslovakia  of  a  U.S.-origin  machine 
for  the  manufdcture  of  semiconductor 
and  other  devices.  According  to  the 
Agency's  evidence.  Respondent  was  in 
1983  the  managing  director  of  that  FRG 
company,  which  was  a  subsidiary  of  an 
American  company.  The  Agency 
presented  copies  of  documents  in  which 
Respondent  during  March-August  1983 
had  sent  price  quotations  for  this 
machine  to  the  Czechoslovak  buyer. 

The  Agency's  evidence  showed  that  in 
September  1983  the  FRG  company 
ordered  the  machine  from  its  American 
parent  in  the  United  States,  and  in 
October  1983  the  American  parent  sent 
the  company  an  invoice  for  it.  This 
evidence  showed  further  that  also  in 
October  1983  the  Czechoslovak  buyer 
sent  the  FRG  company  a  purchase  order 
for  the  machine,  and  in  December  1983 
the  FRG  company  sent  invoices  to  the 
buyer  for  the  purchase.  According  to 
additional  Agency  documents,  the  FRG 
company  shipped  the  machine  by  truck 
from  the  FRG  to  Czechoslovakia  and  the 
Czechoslovak  buyer  on  December  23. 
1983.  The  Agency's  evidence  showed 
also  that  Respondent  concealed  from  the 
U.S.  parent  company  both  the  order 
from  and  the  sale  to  the  Czechoslovak 
buyer. 

"The  Agency's  presentation  showed 
that  a  U.S.  authorization,  for  national 
security  reasons,  was  required  for  the 
reexport  of  this  U.S.-origin  machine  from 
the  FRG  to  Czechoslovakia,  and  also 
showed  no  issuance  of  such 
authorization.  In  addition,  the  Agency's 
evidence  indicated  that,  h^d  proper 
application  been  made  foi*  such  an 
authorization,  a  presumption  of  denial 
would  have  existed  inlne  processing  of 
it.  In  light  of  all  these  factors,  the 
Agency  proposed  a  ten-year  denial  of 
Respondent's  export  U.S.  privileges. 

Conclusion 

Respondent  is  in  default  in  this 
proceeding,  and  the  Agency  has 
sufficiently  documented  the  one 
allegation  against  Respondent  that  it  has 
pursued.  Thus  the  conclusion  follows 
that,  as  alleged  in  the  charging  letter  and 
elaborated  in  more  detail  in  the 
Agency's  April  21, 1989  submission,  on 
December  23, 1983  Respondent,  in  his 
capacity  as  managing  director  of  an  FRG 
subsidiary  of  an  American  company, 
violated  S  787.6  of  the  Regulations  by 
making  a  particular  reexport.  That 
reexport,  from  the  FRG  to 
Czechoslovakia,  was  of  a  U.S.-origin 


machine  for  the  manufacture  of 
semiconductor  and  other  devices;  and 
the  reexport  was  made  without  the  U.S. 
authorization  that  was  required  for 
national  security  reasons.  The  Agency's 
proposed  sanction  of  a  ten-year  denial 
of  U.S.  export  privileges  is  severe;  but  in 
view  of  the  seriousness  of  the  offense,  it 
is  reasonable.  Accordingly,  it  shall  be  so 
ordered. 

Order 

I.  For  a  period  of  ten  years  from  the 
date  of  the  final  Agency  action. 
Respondent:  Klaus  Westphal,  Maroldstr 
62  A.  D8062  Markt  Indersdorf.  Federal 
Republic  of  Germany,  and  all 
successors,  assignees,  officers,  partners, 
representatives,  agents,  and  employees 
hereby  are  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  involving  commodities  or 
technical  data  exported  from  the  United 
States  in  whole  or  in  part,  or  to  be 
exported,  or  that  are  otherwise  subject 
to  the  Regulations. 

II.  Participation  prohibited  in  any  such 
transaction,  either  in  the  United  States 
or  abroad,  shall  include,  but  not  be 
limited  to,  participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  or  general  export 
license  application; 

(ii)  In  preparing  or  filing  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith: 

(iii]  In  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing,  using, 
or  disposing  of,  in  whole  or  in  part,  any 
commodities  or  technical  data  exported 
from  the  United  States,  or  to  be 
exported;  and 

(v)  In  the  nnancing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  only  to  those  commodities  and 
technical  data  which  are  subject  to  the 
Act  and  the  Regulations. 

III.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  the 
Respondent  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

IV.  Ail  outstanding  individual 
validated  export  licenses  in  which 
Respondent  appears  or  participates,  in 
any  manner  or  capacity,  are  hereby 

I 


revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Respondent's  privileges  of  participating, 
in  any  manner  or  capacity,  in  any 
special  licensing  procedure,  including, 
but  not  limited  to,  distribution  licenses, 
are  hereby  revoked. 

V.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  commodities  and 
technical  data,  do  any  of  the  following 
acts,  directly  or  indirectly,  or  carry  on 
negotiations  with  respect  thereto,  in  any 
manner  or  capacity,  on  behalf  of  or  in 
any  association  with  Respondent  or  any 
related  person,  or  whereby  Respondent 
or  any  related  person  may  obtain  any 
benefit  therefrom  or  have  any  interest  or 
participation  therein,  directly  or 
indirectly: 

(i)  Apply  for,  obtain,  transfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by,  to,  or  for  Respondent  or 
related  person  denied  export  privileges, 
or 

(ii)  order,  buy  receive,  use,  sell, 
deliver,  store,  dispose  of,  forward, 
transport,  finance  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 

VI.  This  Order  as  affirmed  or  modified 
shall  become  effective  upon  entry  of  the 
Secretary's  final  action  in  this 
proceeding  pursuant  to  the  Act  (50 
U.S.C.A.app.  2412(c)(1)). 

Date:  April  27, 1989. 
Thomas  W.  Hoya, 

Administrative  Law  Judge. 

To  be  considered  in  the  30-day 
statutory  review  process  which  is 
mandated  by  section  13(c)  of  the  Act, 
submissions  must  be  received  in  the 
Offices  of  the  Under  Secretary  for 
Export  Administration,  U.S.  Department 
of  Commerce,  14th  &  Constitution  Ave., 
NW.,  Room  3898B,  Washington,  DC, 
20230,  within  12  days.  Replies  to  the 
other  party's  submission  are  to  be  made 
within  the  following  8  days.  15  CFR 
388.23(b),  50  FR  53134  (1985).  Pursuant  to 
section  13(c)(3)  of  the  Act,  the  final 
order  of  the  Under  Secretary  may  be 
appealed  to  the  U.S.  Court  of  Appeals 


for  the  District  of  Columbia  within  15 
days  of  its  issuance. 

[FR  Doc.  89-12843  Filed  5-30-69;  8:45  am) 

BHJJNO  COOC  SSIO-Or-M 

National  Instituto  of  Standards  and 
Technology 

IDocket  No.  90403-9103] 

Continuation  of  Fire  Researdi  Grants 
Program 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice;  announcing 
continuation  of  fire  research  grants 
program. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  that  the 
Center  for  Fire  Research,  National 
Institute  of  Standards  and  Technology, 
is  continuing  its  Fire  Research  Grants 
Program.  Previous  notices  of  this 
research  grant  program  were  published 
in  the  Federal  Register  on  February  20, 
1981  (46  FR  13250),  November  19, 1984 
(49  FR  45636)  May  6, 1986  (51  FR  16730), 
June  5, 1987  (52  FR  21342)  and  June  6, 
1988  (53  FR  20675).  (Catalog  of  Federal 
Domestic  Assistance  No.  11.609 
"Measurement  and  Engineering 
Research  and  Standards."). 

CLOSING  DATE  FOR  APPUCAT10NS: 

Proposal?  "'..St  be  received  no  later  than 
close  of  business  September  30, 1989. 
ADDRESS:  Applicants  must  submit  one 
signed  original  plus  two  (2)  copies  of  the 
proposal  along  with  the  Grant 
Application,  Standard  Form  424  as 
referenced  under  the  provisions  of  OMB 
Circular  A-110  to:  Center  for  Fire 
Research,  Attn:  Sonya  Cherry,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  Maryland  20899. 
FOR  FURTHER  INFORMATION  CONTACT 
Sonya  Cherry,  (301)  975-6854. 

EUQIBIUTY:  Academic  institutions, 
Non-Federal  agencies,  and  independent 
and  industrial  laboratories. 
SUPPLEMENTARY  INFORMATION:  As 
authorized  by  section  16  of  the  Act  of 
March  3, 1901,  as  amended  (15  U.S.C. 
278f),  the  NIST  Center  fer  Fire  Research 
conducts  directly  and  through  grants 
and  cooperative  agreements,  a  basic 
and  applied  fire  research  program.  This 
program  has  been  in  existence  for 
several  years  at  approximately  $1.6 
million  per  fiscal  year.  No  increase  in 
funds  has  taken  place.  The  Fire 
Research  Grants  Program  is  limited  to 
innovative  ideas  which  are  generated  by 
the  proposal  writer  on  what  research  to 
carry  out  and  how  to  carry  it  out. 
Proposals  will  be  considered  for 
research  projects  from  one  to  three 


years.  When  a  proposal  for  a  multi-year 
grant  is  approved,  funding  will  be 
provided  for  only  the  first  year  of  the 
program.  Funding  for  the  remaining 
years  of  the  program  is  contingent  on 
satisfactory  performance  and  subject  to 
the  availability  of  funds,  but  no  liability 
shall  be  assumed  by  the  government 
because  of  non-renewal  or  non- 
extension  of  a  grant.  All  grant  proposals 
submitted  must  be  in  accordance  with 
the  programs  and  objectives  listed 
below.  For  clarity  of  the  program 
objectives,  you  may  contact  Dr.  Andrew 
J.  Fowell  (301)  975-6850. 

Program  Objectives 

(a)  Combustion  and  Flammability: 
Develop  the  methods  to  measure  and 
predict  the  gas  and  condensed  phase 
combustion  processes,  and  their 
relationships  to  determining  the 
flammability  properties  of  materials. 

(b)  Fire  Dynamics:  Develop  the 
methods  to  measure  and  predict  the  fire 
processes  of  materials  and  products  in 
realistic  environments. 

(c)  Building  Fire  Modeling:  Develop  a 
benchmark  computer  fire  code  and  the 
understanding  of  the  fire  and  smoke 
behavior  in  buildings  and  other  complex 
structures. 

(d)  Smoke  Dynamics  Research: 
Produce  scientifically  sound  principles, 
metrology,  data,  and  predictive  methods 
for  the  formation/evolution  of  smoke 
components  in  flames  for  use  in 
understanding  and  predicting  general 
fire  phenomena. 

(e)  Fire  Toxicity  Measurement: 
Develop  accurate  methods  for  the 
generation  and  measurement  of 
combustion  products  and  for 
determining  the  impact  of  the 
combustion  products  on  living 
organisms. 

(f)  Fire  Hazard  Analysis:  Develop 
analytical  systems  for  the  quantitative 
prediction  of  the  threats  to  people  and 
property  from  fires  and  the  means  to 
assess  the  accuracy  of  those  methods. 

(g)  Fire  Suppression  Research: 
Develop  understanding  of  fire 
extinguishment  processes  and  derive 
techniques  to  measure  and  predict  the 
performance  of  fire  protection  and  fire 
fighting  systems. 

Proposal  Review  Process 

All  proposals  are  assigned  to  the 
appropriate  group  leader  of  the  seven 
programs  listed  above  for  review, 
including  external  peer  review,  and 
recommendations  on  funding.  Both 
technical  value  of  the  proposal  and  the 
relationship  of  the  work  proposed  to  the 
needs  of  the  specific  program  are  taken 
into  consideration  in  the  group  leader's 
recommendation  to  the  Center  Director. 


Applicants  should  allow  up  to  60  days 
processing  time.  Proposals  are  evaluated 
for  technical  merit  by  at  least  three 
professionals  from  NIST.  the  Center  for 
Fire  Research,  or  technical  experts  from 
other  interested  government  agencies 
and  in  the  case  of  new  proposals, 
experts  from  the  fire  research, 
community  at  large. 

Evaluation  Criteria 

Ratiundlity 0-20  points. 

Quahfication    of  Technical    Personnel  .0-20 

points. 

Resources  Availability 0-20  points. 

Technical  Meril  of  Contribution....  0-40  points. 

The  results  of  these  evaluations  are 
transmitted  to  the  head  of  the 
appropriate  research  unit  in  the  Center 
for  Fire  Research  who  prepares  an 
analysis  of  comments  and  makes  a 
recommendation.  The  Center  for  Fire 
Research  unit  head  will  also  consider 
compatibility  with  programmatic  goals 
and  financial  feasibility. 

Paperwork  Reduction  Act 

The  SF-424  mentioned  in  this  notice  is 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  and  it  has 
been  approved  by  OMB  under  Control 
No.  0348-0006. 

Additional  Requirements 

All  applicants  must  submit  a 
certificate  ensuring  that  employees  of 
the  applicant  are  prohibited  from 
engaging  in  the  unlawful  manufacturing, 
distribution,  dispensing,  possession  or 
use  of  a  controlled  substance  at  the 
work  site,  as  required  by  the  regulations 
implementing  the  Drug-Free  Workplace 
of  1988, 15  CFR  Part  26.  Subpart  F. 

Applicants  are  subject  to  the 
Govern.mentwide  Debarment  and 
Suspension  (Nonprocuremcnt) 
requirements  as  stated  in  15  CFT^  Part 
26. 

Applicants  are  reminded  that  a  false 
statement  may  be  grounds  for  denial  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  fine  or 
imprisonment.  Any  recipien;/applicant 
who  have  an  outstanding  indebtedness 
to  the  Department  of  Commerce  will  not 
receive  a  new  award  until  the  debt  is 
paid  or  arrangements  satisfactory  to  the 
Department  are  made  to  pay  the  debt. 

Date:  May  24. 1989. 
Raymond  Kammer. 

Acting  Director 

(FR  Doc.  89-12916  Filed  5-30-89:  8:45  am] 
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National  Tectwtlcal  Infonnatlon 
Stfvfca 

Qovemment-Ownad  Inventions; 
Availability  for  Ucanalng 

May  22, 1969. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
33  U.S.C.  207  to  achieve  expeditious 
commercial izdtion  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage  . 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Licensing  information  and  copies  of 
patent  applications  bearing  serial 
numbers  with  prefix  E  may  be  obtained 
by  writing  to:  Office  of  Federal  Patent 
Licensing,  U.S.  Department  of 
Commerce.  P.O.  Box  1423.  Springfield. 
Virginia  22151.  All  other  patent 
applications  may  be  purchased, 
specifying  the  serial  number  listed 
below,  by  writing  NTIS,  5285  Port  Royal 
Road.  Springfield,  Virginia  22161  or  by 
telephoning  the  NTIS  Sales  Desk  at  (703) 
487-4650.  Issued  patents  may  be 
obtained  from  the  Commissioner  of 
Patents.  U.S.  Patent  and  Trademark 
Office,  Washington.  DC  20231. 

Please  cite  the  number  and  title  of 
inventions  of  interest. 
Douglas ).  Campion. 

Associate  Director.  Office  of  Federal  Patent 
Licensing.  National  Technical  Information 
Service,  U.S.  Department  of  Commerce. 

Department  of  Agriculture 

SN  6-889,069  (4.816,406)     Inhibition  of 

Trichothecene  Toxins  by  Ancymidol 
SN  7-042.086  (4,817,727)     Subtiller 
SN  7-050,436  (4,818,243)     Wrinkle 

Resistant  Fabric  Produced  by 

Crosslinking  Cellulosic  Materials  with 

Acetals  of  Clyceraldehyde 
SN  7-054.562  (4,824.940)    Partially 

Deamidated  Oilseed  Proteins  and 

Process  for  the  Preparation  Thereof 
SN  7-098,173  (4.818,530)     Preparation  of 

Pellets  Containing  Fungi  for  Control  of 

Soilbome  Diseases 
SN  7-127,021  (4,816,161)    Isopotential 

Available  Ion  Extractor 
SN  7-207,461  (4,820,307)    Catalysts  for 

Formaldehyde-Free  Durable  Press 

Finishing  of  Cotton  Textiles  with 

Polycarboxylic  Acids 
S.N  7-320,127    Immunization  Against 

Cholecystolinin  for  Increases  in 

Growth  and  Efficiency 
SN  7-320,638    Differential  Ginning 

Process  and  Apparatus 
SN  7-325,184    Enhancement  of  Nitrogen 

Fixation  with  Bradyhizobium 

japonicm  Mutants 


Department  of  Health  and  Human 
Services 

SN  6-890.510  (4,820,631)    Deletion 

Mutants  and  Monoclonal  Antibodies 

Against  RAS  Proteins 
SN  7-079,925  (4,820,635)    Kit  for 

Assaying  Activation  of  Terminal 

Complement  Cascade 
SN  7-1 05,335  (4,825,330)    An  Ultra-Fast 

Solid  Slate  Power  Interrupter 
SN  7-194,171    Chemotherapeutic 

Composition  for  AIDS 
SN  7-197,703    Cloned  Gene  for 

Expression  of  Antibodies  Reacting 

with  Human  Ovarian  Cancers 
SN  7-202,783    Gene  Therapy  Using 

Gene  Fusions  for  Genetic  or  Acquired 

Disorders 
SN  7-209,106    Activated  Killer 

Monocytes:  Tumoricidal  Activity  and 

Method  of  Monitoring  Same 
SN  7-221,413    Irreversible  Inhibitors  of 

Adenosine  Receptors 
SN  7-234,737    Device  for  Rotary-Seal- 
Free  Flow-Through  Coil  Planet 

Centrifuge  Equipped  with  Multiple 

Column  Holders  Connected  in  Series 
SN  7-255,837    Novel  Conjugate  and 

Method  for  Integration  of  Foreign 

DNA  Into  Cells 
SN  7-278.355    Apparatus  and  Methods 

for  Determining  in  Vivo  Response  To 

Thermal  Stimulation  In  An 

Unrestrained  Subject 
SN  7-278,821    Tissue  Transplantation 

System 
SN  7-283.849    Synthesis  of  Chloroacetyl 

and  Bromoacetyl  Modified  Peptides 

for  Preparation  of  Synthetic  Peptide 

Polymers,  Conjugated  Peptides,  and 

Cyclic  Peptides 
SN  7-292.814    Improved  DNA 

AmpliHcation  Technique 
SN  7-292.815    Method  for  Identifying 

Humans  with  Genetic  Defect  in  Drug 

Metalbolism 
SN  7-295.933    Novel  Monoclonal 

Antibodies  and  Method  for  Identifying 

Different  AIDS-Related  Viruses 
SN  7-295,934    Biologically  Active 

Synthetic  Thyrotropin  and  Cloned 

Gene  for  Producing  Same 
SN  7-301,377    Method  and  Composition 

for  Inducing  Glycosaminoglycan 

Accumulation 
SN  7-303.898    Transduction  and  Stable 

Expression  of  Enzymatically  Active 

Cytochromes  P-450  in  Animal  CpIIs 
SN  7-307,115    Cyclopentenyl 

Pyrimidines  and  Methods  of  Using 

Same 
SN  7-311.612    Pertussis  Toxin  Gene: 

Cloning  and  Expression  of  Protective 

Antigen 
SN  7-311.613    A  Sensitive  Yeast  System 

for  Detection  of  Aneuploidy  and 

Identification  of  Targets 
SN  7-313,519    Reagents  for  Identifying 

Mycoplasma  Pneumoniae 


SN  7-318.172    Calmodulin  Binding 
Peptide  Derivatives  of  Non-Erythroid 
Alpha  Spectrin 

SN  7-321,055    Method  of  Administering 
Suramin  Sodium  in  the  Treatment  of 
Cancers 

SN  7-323,778    Animal  Model  for 
Diagnosing  and  Testing  Vaccines  or 
Therapeutic  Agents  Against  AIDS 

SN  7-328,168    A  Sensitive,  Yeast 
Genetic  System  for  Identifying  Agents 
Causing  Double-Stranded  DNA 
Damage 

SN  7-330,446    Human  Derived 
Monocyte  Attracting  Purified  Protein 
Product  Useful  in  a  Method  of 
Treating  Infection  and  Neoplasms  in  a 
Human  Body,  and  the  Cloning  of  Full 
DNA  Thereof 

SN  7-330,509    Chemical  Differentiating 
Agents 

SN  7-331.652  Peptide  Derivatives  of 
Cytochrome  b558  and  Their  Use  as 
Medicaments 

SN  7-334.089    Chemotherapeutic 
Composition  for  AIDS 

SN  7-334.708    Anti-Platelet  Monoclonal 
Antibody 

SN  7-336,557    New  Method  for 
Detecting  Cancer 

SN  7-337,302  Monoclonal  Antibodies 
to  Human  Glutathione  S  Transferase 
ir 

SN  7-341.361  Recombinant  Antibody- 
Toxin  Fusion  Protein 

SN  7-341.360    Method  for  Detecting 
Immune  Dysfunction  in  Asymptomatic 
AIDS  Patients  and  Other  Conditions 

SN  7-347.087    Rapid  Method  for 
Simultanious  Measurement  of 
Aggregation  in  a  Plurality  of  Microtest 
Wells 

SN  7-347,700    An  All  Tantallum 
Stopped  Flow  Microcalorimeter 

SN  E-100,89    Stabilized  Nitric  Oxide- 
Primary  Amine  Complexes  Useful  as 
Cardiovascular  Agents 

SNE-255.88    Novel 
Oligodeoxynucleotides  with  5'-Linked 
Chemical  Croups,  Methods  of 
Production  Thereof  and  Use  Thereof 

Department  of  the  Air  Force 

SN  5-202.039  (4.757.265)    Adaptive 

ECCM  Signal  Processor 
SN  6-652.370  (4,766,150)    Method  for 

Immunosuppression 
SN  8-680,674  (4,800,798)     Control 

Surface  Dual  Redundant 

Servomechanism 
SN  6-700,857  (4.786,202)    Dual  Load 

Path  Pin  Clevis  Joint 
SN  6-705,950  (4,758,408)     Automatic 

Oxygen  Measuring  System 
SN  6-771.529  (4.771.291)    Dual 

Frequency  Microstrip  Antenna 
SN  6-795.572  (4,784.716)    Hybrid  Single 

Crystal  Optic  Fibers  by  Embedding 
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SN  6-618.922  (4.753,501)    Fiber  Optic 

Rotary  Switching  Device 
SN  6-834.092  (4.765,714)    Binary 

Phase — Only  Optical  Correlation 

System  and  Method  of  Fabrication 

lliereof 
SN  6-849,991  (4.761.762)    Interrupt 

Control  Switch  Interface  System 
SN  6-853.827  (4.748.399)    Multichannel 

Phase  Noise  Measurement  System 
SN  6-861,905  (4,749.333)     Improved 

Vane  Platform  Sealing  and  Retention 

Means 
SN  6-861,908  (4.752.184)     Self-Locking 

Outer  Air  Seal  with  Full  Backside 

Cooling 
SN  6-870,047  (4,750,148)     Optical 

Gaussian  Convolvers 
SN  6-872,737(4,760.525)     Complex 

Arithmetic  Vector  Processor  for 

Performing  Control  Function,  Scalar 

Operation,  and  Set-up  of  Vector 

Signal  Processing  Instruction 
SN  6-877.926  (4,761,747)     Switching 

Network  for  Monitoring  Stations 
SN  6-679,717  (4,745,608)     Laser 

Photography  Pulse  Synchronization 

Circuit 
SN  6-881,741  (4.808.069)    Anti-Rotation 

Guide  Vane  Bushing 
SN  6-895.016  (4,798.515)     Variable 

Nozzlh  Area  Turbine  Vane  Cooling 
SN  6-907,779  (4.752,642)    Ethynyl- 

Containing  Aromatic  Polyamide  Resin 
SN  6-911.935  (4,747.688)     Fiber  Optic 

Coherence  Meter 
SN  6-916,965  (4,735,236)     Multiple  Yam 

Insertion  Device 
SN  6-917,933  (4,743.104)    Variable  Area 

Manifolds  for  Ring  Mirror  Heat 

Exchanges 
SN  6-927,019  (4,756,61 5)    Portable 

Folding  Microform  Reader 
SN  6-928,350  (4,784,355)    Flap  System 

for  Short  Takeoff  and  Landing 

Aircraft 
SN  6-936,195  (4.792.836)    Ion-Sensitive 

Photodetector 
SN  6-939,999  (4,813,608)     Bimetallic  Air 

Seal  for  Exhaust  Nozzles 
SN  6-943,348  (4,754,239)     Waveguide  to 

Stripline  Transition  Assembly 
SN  6-946,541  (4,800,718)    Surface 

Cooling  System 
SN  7-011.084  (4.785.461)    Premixed  Cold 

Reaction  CVV  Laser  Nozzle 
SN  7-013.817  (4,746,374)    Method  To 

Produce  Titanium  Aluminide  Metal 

Matrix  Composite  Articles 
SN  7-018.118  (4,756,053)     Nozzel  Flap 

Hinge  Joint 
SN  7-018,246  (4,766,096)    Silicon  Nitride 

Whisker  Reinforced  Glass  Matrix 

Composites 
SN  7-022,843  (4,777,426)     Axial-Flow 

Aerodynamic  Window  for  High 

Energy  Laser 
SN  7-024,447  (4,755.350)    Thermionic 

Reactor  Module  With  Thermal 

Storage  Keservoir 


SN  7-035,339  (4,762,098) 

Polybenzoxazole  from  Aryloxy-2,6- 

Naphthaliciacid 
SN  7-038.263  (4,751.824)    Energy 

Conserving  Refrigeration  Valve 

Control  Apparatus 
SN  7-042,074  (4,762,553)     Method  for 

Making  Rapidly  Solidified  Powder 
SN  7-049,351  (4,794,755)     Back-Up 

Control  System  for  FlOl  Engine  and 

its  Derivatives 
SN  7-049,358  (4.795,123)    Wideband 

Electromagnetic  Damping  of  Vibrating 

Structures 
SN  7-049,363  (4,812,801)     Solid  State 

Gas  Pressure  Sensor 
SN  7-050.358  (4.746.183)    Electronically 

Controlled  Integrated  Optical  Switch 
SN  7-055,092  (4.797.555)     High  Energy 

Laser  Target  Plate 
SN  7-057,461  (4,797,639)     Low  Noise 

Crystal  Controlled  Oscillator 
SN  7-058,004  (4,808,023)    Dual  Load 

Path  Pin  Clevis  Joint 
SN  7-058,466    Accurate  Hand 

Movement  Assistance 
SN  7-069,999  (4,807,891) 

Electromagnetic  Pulse  Rotary  Seal 
SN  7-082.775  (4,795,593)     4-Azido-4.4- 

Dinitro-1-B  uttanol  and  Derivatives 

Thereof 
SN  7-084,341  (4,807,831)     Combination 

Boundary  Layer  Control  System  for 

High  Altitude  Aircraft 
SN  7-103,137  (4,770.850)    Magnesium 

Alloys  and  Articles 
SN  7-107,197  (4,779,017) 

Superconducting  Rotor  Cooling 

System 
SN  7-109.557  (4,807,531)    Contemporary 

Composite  Polar  Boss 
SN  7-110,809  (4,81 3,476)     Expandable 

Pulse  Power  Spacecraft  Radiator 
SN  7-110,918  (4,814,884)     Window 

Generator 
SN  7-116,132  (4.767,564)     Chemical 

Composition  for  the  Destruction  of 

Microfilm  Products 
SN  7-124.805  (4,808,226)     Bearings 

Fabricated  from  Rapidly  Solidified 

Powder  and  Method 
SN  7-128,840  (4,808,250)    Method  for 

Refining  Microstructures  of  Blended 

Elemental  Titanium  Powder  Compacts 
SN  7-132.497  (4,812,718)    An  Improved 

Resolution  Delta  Gun  Color  Monitor 

System  Apparatus 
SN  7-137,541  (4,813,052)     Dielectric 

Ridge  Waveguide  Gas  Laser 

Apparatus 
SN  7-142.899  (4,795,058)    Shipping 

Container  Port  Assembly 
SN  7-144,885  (4.796,838)     Hose  Free 

Monitor  for  Inflight  Refueling  System 
SN  7-149,814  (4,786,020)     System  for 

Boundary  Layer  Control  through 

Pulsed  Heating  of  a  Strip  Heater 
SN  7-151,383  (4.813,979)     Siecondary 

Oxygen  Purifier  for  Molecular  Sieve 

Oxygen  Concentrator 


BEST  COPY  AVAILABLE 


SN  7-160.736    Opto-Electronic  Vivaldi 

Transceiver 
SN  7-160,746  (4,802.986)     Hydrocarbon 

Group-Type  Analzyer  System 
SN  7-198,800  (4.808,249)     Method  for 

Making  an  Integral  Titanium  Alloy 

Article  Having  at  Least  Two  Distinct 

Microstructural  Regions 
SN  7-311,016    Optical  Switches  Using 

Ferroelectric  Liquid  Crystals 

Department  of  the  Anny 

SN  7-276,252    Landing  Gear/Stabilizer 

for  Small  Trailer 
SN  7-277,592    Mine  Roller  Assembly 
SN  7-293,157    Self  Consumable  Initiator 
SN  7-296,557    Method  to  Dimilitarize. 

Exi.act,  and  Recover  Ammonium 

Perchlorate  From  Composite 

Propellants  Using  Liquid  Ammonia 
SN  7-297,893    Double-Sided  Co-Axial 

Laser 
SN  7-326,715    Periodic  Permanent 

Magnet  Structure 
SN  7-326,777    Method  of  Transforming 

a  Passive  Ferromagnetic  Material  into 

a  Permanent  Magnet 
SN  7-327,931     Superconducting 

Shielded  PYX  PPM  Slacks 

Department  of  the  Interior 

SN  6-943,347    Determining  Inert 

Content  in  Coal  Dust/Rock  Dust 

Mixture 
SN  7-068,083  (4,824.656)     Method  of 

Recovering  Sulfur  From  Solid 

Catalysts 
SN  7-111,246  (4.815,791)     Improved 

Bedded  Mineral  Extraction  Process 

Field  of  the  Invention 
SN  7-271,834    Contraction  Joint  for 

Concrete  Linings 
SN  7-290.556    Method  for  Particle 

Stabilization  By  Use  of  Cationic 

Polymers 
(PR  Doc.  89-12905  Filed  5-30-89:  8:45  am) 

MLUNG  CODE  3S10-04-M 


Patent  and  Trademaric  Office 

Announcement  of  Board  Meeting  for 
the.  Biotechnology  institute 

AGENCY:  Patent  and  Trademark  Office. 

Commerce. 

ACTION:  Notice  of  Initial  Board  meeting 

for  the  Biotechnology  Institute  at  the 

Patent  and  Trademark  Office. 

summary:  The  first  meeting  of  the  Board 
of  the  Biotechnology  Institute  will  be 
held  on  June  23. 1989.  from  10:00  a.m.  to 
1:00  p.m.  in  Room  502.A  on  the  5th  floor 
of  Crj'stal  Park.  Building  1,  located  at 
2011  Crystal  Drive,  Arlington,  Virginia. 
Interested  members  of  the  public  are 
welcome  to  observe  the  Board  meeting, 
subject  to  space  limitation.  Anyone 
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desiring  to  sit  as  an  observer  at  the 
meeting  must  contact  the  Patent  and 
Trademark  Of  flee  by  June  16. 1089. 
AOONISSU:  Parties  interested  in 
observing  the  Board  meeting  should 
address  their  name  request  to  the 
Commissioner  of  Patents  and 
Trademarks;  Washington,  DC  20231; 
Attention:  John  E.  iGttle,  Director,  Group 
180. 

FOR  FURTHER  INFORMATION  CONTACT 

John  E.  Kittle.  Director.  Group  180.  by 
telephone  at  (703)  557-3637.  or  by  mail 
to  his  attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Washington.  DC  20231. 
SUPn^MCNTARY  INFORMATION:  The 

establishment  and  solicitation  for  Board 
members  of  the  Biotechnology  Institute 
was  announced  on  February  22. 1980  In 
the  Federal  Register  (54  PR  7580).  The 
Patent  and  Trademark  Offlce  has 
selected  the  Board  Members  horn  the 
many  nominees  received  in  response  to 
the  February  22  announcement.  All 
nominees  and  their  nominating 
organizations  have  been  informed  as  to 
their  status. 

The  proposed  agenda  for  the  first 
Board  meeting  has  been  sent  to  the 
Board  members  and  their  nominating 
organization  for  comments.  The 
proposed  agenda  is: 

1.  Board  and  Institute  Organization. 

2.  Patent  Examiner  Technical 
Education. 

3.  Patent  Examiner  Legal  Training. 

4.  Information  Resources  to  Evaluate 
Patent  Applications. 

5.  Identification  of  Trends  in 
Biotechnology  Research. 

6.  Non-Agenda  Business  from  Board 
Members. 

7.  Setting  Timing  of  next  meeting  and 
for  completion  of  agreed  upon  actions. 

Date:  May  19. 1989. 
Donald  |.  Quigg, 

Assistant  Secretary  and  Commissioner  of 

Patents  and  Trademarks. 

[FR  Doc.  89-12839  Filed  5-30-66;  8:45  am] 

SILUMQ  coot  M10-t«-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Umtts  and 
Guarantatd  Aoeoaa  Ltvaia  for  Cartain 
Cotton  and  Man  Made  Hbar  Textile 
ProduOta  Produead  or  Manufactured  In 
the  Dominican  RapuMc 

May  24. 1988. 

aoincy:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits  and  guaranteed  access  levels  for 
the  new  agreement  year 

iFFECnvi  date:  June  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port. 
For  information  on  embargoes  and  quota 
re-openings,  call  (202)  377-3715. 

tUPPlEMENTARY  INFORMATION: 

Authority.  Executive  Order  11851  of  March 
3, 1972,  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Bilateral  Cotton  and  Man-Made 
Fiber  Textile  Agreement  of  January  20, 
1989,  as  amended,  and  the  Memorandum 
of  Understanding  dated  March  22, 1989 
between  the  Governments  of  the  United 
States  and  the  Dominican  Republic 
establish  limits  and  guaranteed  access 
levels  for  certain  cotton  and  man-made 
fiber  textile  products,  produced  or 
manufactured  in  the  Dominican 
Republic  and  exported  during  the  period 
June  1. 1989  through  May  31, 1990. 

A  copy  of  the  current  bilateral 
agreement  is  available  from  the  Textiles 
Division,  Bureau  of  Economic  and 
Business  Affairs,  U.S.  Department  of 
State,  (202)  647-1998. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937, 
published  on  November  7, 1988). 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208. 
published  on  June  11. 1986;  52  FR  6595. 
published  on  March  14, 1987;  52  FR 
26057,  published  on  July  10, 1087;  and  54 
FR  13101.  published  on  March  30. 1969. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  Implement  all  of 
the  provisions  of  the  bilateral  agreement 
and  the  March  22. 1989  Memorandum  of 
Understanding,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  their  provisions. 
JamMliBabb. 

Chairman,  Committee  fa-  the  Implementation 
of  Textile  Agreements. 
May  24, 1989. 

CommiMioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229 


Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  amended  on  July  31. 1986; 
pursuant  to  the  Bilateral  Cotton  and  Man- 
Made  Fiber  Textile  Agreement  of  January  20, 
1989,  as  amended,  and  the  Memorandum  of 
Understanding  dated  March  22, 1989, 
between  the  Governments  of  the  United 
States  and  the  Dominican  Republic  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on  June 
1. 1989,  entry  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  the  Dominican  Republic  and 
exported  during  the  twelve-month  period 
beginning  on  June  1. 1989  and  extending 
through  May  31, 1990,  in  excess  of  the 
following  levels  of  restraint: 


Category 


Category 

12-(nonlh  restraint  bnit 

338/638 

477,000  dozen 

339/639 

477,000  dozea 

340/640 

450,500  dozen 

342/642 

345.560  dozea 

347/346/647/646...... 

1,060,000   dozen   of  wtiich 

not   more   than    742.000 

dozen  shalt  be  in  Catego- 

ries 347/348  and  not  more 

than  636,000  dozen  shaU 

be  m  Categories  647/648. 

633 

65.500  dozen. 

644 

358,280  numbers. 

Imports  charged  to  these  category  limits  for 
the  period  beginning  on  )une  1, 1988  and 
extending  through  May  31, 1989  shall  be 
charged  against  those  levels  of  restraint  to 
the  extent  of  any  unfilled  balances.  In  the 
event  the  Umits  established  for  that  period 
have  been  exhausted  by  previous  entries, 
such  goods  shall  be  subject  to  the  levels  set 
forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustments  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Dominican  Republic. 

Additionally,  pursuant  to  the  current 
bilateral  agreement  and  the  Memorandum  of 
Understanding  dated  March  22, 1989  and  the 
terms  of  the  Special  Access  Program,  as  set 
forth  in  51  FR  21208  Qune  11. 1986)  and  52  FR 
26057  (July  10. 1987).  effective  on  June  1, 1989. 
guaranteed  access  levels  have  been 
established  for  properly  certified  textile 
products  assembled  in  the  Dominican 
Republic  from  fabric  formed  and  cut  in  the 
United  States  in  cotton  and  man-made  Gber 
textile  products  in  the  following  categories 
which  are  exported  from  the  Dominican 
Republic  during  the  period  June  1. 1989 
through  May  31. 1990: 


340/640 

342/642..._ 

347/346/647/646 

633 

644 


Guaranteed  access  level 


1.000.000  dozen. 
1.000,000  dozen. 
3,500.000  dozen. 
40,000  dozen. 
2,400,000  numtjers. 


Any  shipment  for  entry  under  the  Special 
Access  Program  which  is  not  accompanied  by 
a  valid  and  correct  certification  and  CBI 
Export  Declaration  in  accordance  with  the 
provisions  of  the  certiflcation  requirements 
established  in  the  directive  of  February  25, 
1987,  as  amended,  shall  be  denied  entry 
unless  the  Government  of  the  Dominican 
Republic  authorizes  the  entry  and  any 
charges  to  the  appropriate  specific  limits. 
Any  shipment  which  is  declared  for  entry 
under  the  Special  Access  Program  but  found 
not  to  quahfy  shall  be  denied  entry  into  the 
United  States. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  89-12860  Filed  5-3(^-89;  8:45  am] 
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Category 

Goaranteed  acoets  level 

338/638 

1  000  000  dozea 

330/639 

1.000.000  dozen. 

Extending  Coverage  of  Export  Visa 
Requirements  for  Certain  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  In  the  Hungarian 
People's  Republic 

May  24. 1989. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  extending 
coverage  of  export  visa  requirements. 

EFFECTIVE  DATE:  June  1. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  Turtola.  International  Trade 
Speciahst.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 

(202)  377-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority.  Executive  Order  11651  of  March 
3. 1972,  as  amended;  Section  204  of  the 
Agriculture  Act  of  1956,  as  amended  (7  U.S.C. 
1854). 

Pursuant  to  the  terms  of  the  export 
visa  arrangement  established  under  the 
terms  of  the  current  bilateral  textile 
agreement  between  the  Governments  of 
the  United  States  and  the  Hungarian 
People's  Republic,  export  visas  will  be 


required  for  man-made  fiber  textile 
products  in  Categories  645/646. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  53  FR  44937, 
published  on  November  7. 1988).  Also 
see  49  FR  8659,  published  on  March  8, 
1984. 

James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
May  24, 1988. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  5, 1984,  as  amended, 
by  the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements.  This 
directive,  as  amended,  directed  you  to 
prohibit  entry  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Hungary  which  were  not 
properly  visaed  by  the  Government  of  the 
Hungarian  People's  Republic. 

Effective  on  June  1, 1989,  you  are  directed 
to  amend  further  the  March  5, 1984  directive 
to  require  export  visas  for  man-made  fiber 
textile  products  in  Categories  645/646, 
produced  or  manufactured  in  Hungary  and 
exported  from  Hungary  on  or  after  June  1. 
1989.  Merchandise  in  Categories  645/646 
which  have  been  exported  prior  to  June  1. 
1989  shall  not  be  denied  entry  for  lack  of  a 
visa. 

Shipments  entered  or  withdrawn  from 
warehouse  on  and  after  June  1, 1989  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  visa 
waiver  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  H.  Babb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  89-12801  Filed  5-30-89;  8:45  am] 
BILUNG  CODE  3510-OIMI 


Amendment  to  the  Export  Visa 
Requirements  for  Certain  Man-Made 
Fiber  Yam  Produced  or  Manufactured 
In  Peru 

May  24, 1989.  V. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

export  visa  requirements. 

EFFECTIVE  DATE:  June  1.  1989. 


FOR  FURTHER  INFORMATION  CONTACT 

Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  existing  export  visa  arrangement 
between  the  Governments  of  the  United 
States  and  Peru  is  being  amended 
further  to  provide  for  the  use  of  visas  for 
part-category  designations  fur  man- 
made  fiber  yam  in  Categories  607-K  and 
607-O.  produced  or  manufactured  in 
Peru  and  exported  from  Peru  on  and 
after  June  1. 1989. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  53  FR  44937.  published  on 
November  7. 1988).  Also  see  49  FR  4409. 
published  on  February  4. 1986. 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

May  24. 1989. 

Commissioner  of  Customs. 
Deportment  of  the  Treasury,  Washington,  DC 
20229 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  30. 1986,  as 
amended,  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile  Agreements, 
which  established  export  visa  and  exempt 
certification  requirements  for  certain  cotton, 
wool  and  man-made  fiber  textile  products, 
produced  or  manufactured  in  Peru. 

Effective  on  June  1. 1989,  for  goods 
exported  on  and  after  June  1, 1989.  the 
existing  export  visa  requirements  established 
in  the  directive  of  June  30, 1986.  as  amended, 
are  hereby  further  amended  to  include  the 
following  part-category  designations: 


Category 

HTSNos 

607-K 

All  HTS  numbers  except  5509  52  0000. 

5509  610000.       5509.910000      and 

5510.20  0000 

607-O 

Only      HTS      nutT*ers      5509  52  000. 

5509.610000.      5509  910000      and 

5510.20.0000 

Accordingly,  you  are  directed  to  prohibit 
entry  of  shipments  of  man-made  fiber  yam  in 
Categories  607-K  and  607-0,  produced  or 
manufactured  in  Peru  and  entered  for 
consumption  into  the  Customs  territory  of  the 
United  States  (i.e..  the  SO  States,  the  District 
of  Columbia  and  the  Commonwealth  of 
Puerto  Rico)  and  exported  on  and  after  June 
1. 1989.  from  Peru  for  which  the  Government 


'  i\ 
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of  Peru  haa  not  issued  an  appropriate  visa 
with  the  correct  part-category  designation. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  89-12882  Filed  5-30-89;  8:45  am] 

BILUNO  COM  3S10-OfMI 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(Z)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science 
Board  (ASB). 

Dates  of  Meeting:  June  22-23, 1989. 

Time  of  Meeting:  09(X>-1630  hours  each 
day. 

Place:  Presidio  of  San  Francisco, 
California. 

Agendo:  The  Anny  Science  Board 
Subgroup  on  Toxic  and  Hazardous  Waste 
Management  will  conduct  its  fifth  meeting 
with  emphasis  on  installation,  support  aspects 
of  the  Installation  Restoration  Program  and 
methods  currently  employed  in  restoring 
waste  sites.  Briefings  will  be  conducted  by 
representatives  of  DoD  and  EPA.  This 
meeting  is  open  to  the  public.  Any  interested 
person  may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the  time 
and  in  the  manner  permitted  by  the 
committee.  The  ASB  Administrative  Officer, 
Sally  Warner,  may  be  contacted  for  further 
information  at  (202)  095-3039/7046. 
Sally  A.  Wamer. 

Administrative  Officer.  Army  Science  Board. 
[FR  Doc.  89-12867  Filed  5-30-89;  8:45  am) 
BIUJM  COM  S71O-0MI 


Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Anny  Science 
Board  (ASB). 

Dates  of  Meeting:  )une  19-23, 1989. 

Time  of  Meeting:  Variable. 

Place:  Canada. 

Agenda:  The  Army  Science  Board  1969 
Summer  Study  on  International  Cooperation 
and  Data  Exchange  to  Enhance  the  Army's 
Technology  Base  will  conduct  a  data 
gathering  field  trip  with  the  major  objective 
cf  Trnding  out  how  well  the  current  system  is 
operating  in  the  realm  of  International 


Cooperation  and  Data  Elxchange  as  pertains 
to  Canada.  This  meeting  will  be  open  to  the 
public.  Any  interested  person  may  attend, 
appear  before,  or  file  statements  with  the  . 
committee  at  the  time  and  in  the  manner 
permitted  by  the  committee.  Contact  the 
Army  Science  Board  Administrative  Officer, 
Sally  Wamer,  for  further  information  at  (202) 
695-3039  ur  695-7046. 
Sally  A.  Wamn. 

Administrative  Officer.  Army  Science  Board. 
[FR  Doc.  89-12868  Filed  5-30-69:  8:45  am] 

■lUJPIO  COM  3710-(W-« 

Department  of  ttie  Navy 

Partially  Exclusive  Patent  License; 
Curtis  M.  Brubaicer  Corp. 

agency:  Department  of  the  Navy,  DOD. 

ACTION:  Intent  to  grant  partially 
exclusive  patent  license;  Curtis  M- 
Brubaker  Corporation. 

summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  intent  to  grant  to 
Curtis  M.  Brubaker  Corporation  a 
revocable,  nonassignable,  exclusive 
license  to  practice  the  Government- 
owned  invention  described  in  U.S. 
Patent  No.  4,255.810.  entitled,  "Jam 
Resistant  Frequency  Modulation 
System,"  issued  March  10, 1981; 
inventors:  Karl  Soloman  and  George  C. 
Hennesy. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  ^m  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  the  Chief  of  Naval 
Research  (Code  OOCCOIP),  Arlington, 
Virginia  22217-5000. 

DATC  May  31, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  R.J.  Erickson,  Staff  Patent  Attorney, 

Office  of  the  Chief  of  Naval  Research 

(Code  OOCCIP),  800  North  Quincy 

Street,  Arlington,  VA  22217-5000 

telephone  (202)  696-4001. 

May  25, 1989. 

Sandra  M.  Kay. 

Department  of  the  Navy,  Alternate  Federal 

Register  Liaison  Officer. 

[FR  Doc.  89-12852  Filed  5-30-89;  8:45  am] 

5IUJN0  coot-  MtO-AE-M 


Partially  Exclusive  Patent  License; 
Megabyte  Inc. 

agency:  Department  of  the  Navy,  DOD. 
action:  Intent  to  grant  partially 
exclusive  patent  license;  Megabyte,  Inc. 

summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  intent  to  grant  to 


Megabyte,  Inc.,  a  revocable, 
nonassignable,  exclusive  hcense  to 
practice  the  Government-owned 
invention  described  in  U.S.  Patent 
Application  Serial  No.  505,617.  entitled, 
"Enhanced  Crosstie  Random  Access 
Memory  Element  and  Process  for  the 
Fabrication  Thereof,"  filed  June  20, 1983; 
inventor:  Leonard  J.  Schwee. 

Anyone  wishing  to  object  to  the  grant 
of  this  hcense  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  the  Chief  of  Naval 
Research  (Code  OOCCIP).  Arlington, 
Virginia  22217-5000. 

date:  May  31, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  R.J.  Erickson.  Staff  Patent  Attorney, 
Office  of  the  Chief  of  Naval  Research. 
(Code  OOCCIP),  800  North  Quincy 
Sti-eet.  Arlington  VA  2217-5000 
telephone  (202)  696-4001. 

Date:  May  25, 1389. 

Sandra  M.  Kay. 

Department  of  the  Navy,  Alternate  Federal 
Register  Liaison  Officer. 

[FR  Doc.  89-12853  Filed  5-30-89;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  Of  Elementary  and  Secondary 
Education 

Intent  To  Repay  to  tt>e  Virginia  State 
Department  of  Education  Funds 
Recovered  as  a  Result  of  a  Final  Audit 
Determination 

agency:  Department  of  Education. 

ACTION:  Intent  to  award  grantback 
funds. 

summary:  Under  section  456  of  the 
General  Education  Provisions  Act 
(GEPA).  the  U.S.  Secretary  of  Education 
(Secretary)  intends  to  repay  to  the 
Virginia  State  Departinent  of  Education, 
the  State  educational  agency  (SEA),  an 
amount  equal  to  75  percent  of  the  funds 
recovered  by  the  U.S.  Department  of 
Education  as  a  result  of  a  final  audit 
determination.  This  notice  describes  the 
SEA's  plan,  submitted  on  behalf  of  the 
Portsmouth  City  Public  Schools,  the 
local  educational  agency  (LEA),  for  the 
use  of  the  repaid  funds  and  the  terms 
and  conditions  under  which  the 
Secretary  intends  to  make  those  funds 
available.  The  notice  invites  comments 
on  the  proposed  grantback. 


DATE:  All  written  comments  must  be 
received  on  or  before  June  30, 1989. 
ADDRESS:  All  written  comments  should 
be  submitted  to  Dr.  James  Spillane, 
Director,  Division  of  Program  Support, 
Compensatory  Education  Programs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.  (Room  2043),  Washington, 
DC  20202-6132. 
FOR  FURTHER  INFORMATION  CONTACT 

Dr.  James  Spillane.  Telephone:  (202) 

732-4694. 

SUPPLEMENTARY  INFORMATION 

A.  Background 

The  Department  haa  recovered 
$317,435,  plus  $17,202.90  in  interest,  from 
the  Virginia  SEA  in  satisfaction  of 
claims  arising  ft-om  an  audit  covering 
the  period  July  1, 1976  through  June  30. 
1979.  The  claims  involved  the  SEA's 
administration  of  title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (title  I),  a  program  that 
addressed  the  special  educational  needs 
of  educationally  deprived  children  in 
areas  with  high  concentrations  of 
children  from  low-income  families. 
Specifically,  two  LEAs — Richmond  City 
Public  Schools  and  Portsmouth  City 
Public  Schools — used  Federal  funds  for 
activities  that  did  not  meet  basic 
program  requirements.  Title  I  funds 
were  expended  for  activities  to  meet  the 
general  needs  of  schools  or  of  student 
bodies  at  large,  instead  of  the  special 
needs  of  educationally  deprived 
students  residing  in  eligible  Title  I 
project  areas.  This  was  in  violation  of  20 
U.S.C.  241e(a)(l)(A)  (1976)  and  45  CFR 
116a  21  and  116a.22  (1976).  which 
required  that  LEAs  identify  specific 
educational  needs  for  the  target  group  of 
Title  I  children,  develop  a  project  to 
address  those  needs,  and  use  Title  I 
funds  only  in  addressing  those  needs. 
The  amounts  of  misspent  funds  in  the 
Portsmouth  and  Richinond  LEAs  were 
$234,477  and  $82,958,  respectively. 

B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA,  20  U.S.C. 
1234e(a)  (1982),  provides  tiiat  whenever 
the  Secretary  has  recovered  funds 
following  a  final  audit  determination 
with  respect  to  an  applicable  program, 
the  Secretary  may  consider  those  funds 
to  be  additional  funds  available  for  the 
program  and  may  arrange  to  repay  to 
the  SEA  or  LEA  affected  by  that 
dp'feiTiinafion  an  amount  not  to  exoerd 
75  percent  of  the  recovered  funds.  The 
Secretary  may  enter  into  this 
"grantback"  arrangement  if  the 
Senrptary  determines  that  the — 

(1)  Practices  and  procedures  of  the 
SEA  or  L£A  that  resulted  in  the  a  adit 
dn'eimination  have  been  corrected,  and 


the  SEA  or  LEA  is,  in  all  other  respects, 
in  compliance  with  the  requirements  of 
the  applicable  program; 

(2)  SEA  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  funds 
to  be  awarded  under  the  grantback 
arrangement  that  meets  the 
requirements  of  the  program,  and,  ty  the 
extent  possible,  benefits  the  population 
that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditures  that 
resulted  in  the  audit  exception;  and 

(3)  Use  of  funds  to  be  awarded  under 
the  grantback  arrangement  in 
accordance  with  the  SEA's  plan  would 
serve  to  achieve  the  purposes  of  the 
program  under  which  the  funds  h  ere 
originally  granted. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  456(a)(2)  of  GEPA. 
the  SEA  has  applied  for  a  grantback  of 
$175,857.75  and  has  submitted  a  plan  on 
behalf  of  the  Portsmouth  LEA  for  use  of 
the  grantback  funds  to  meet  the  special 
educational  needs  of  educationally 
deprived  children  in  programs 
administered  under  Chapter  1  of  Title  I 
of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended 
(Chapter  1).  20  U.S.C.  2701  et  seq.  The 
SEA's  request  did  not  include  the 
Richmond  LEA,  but  a  separate  request 
for  the  funds  recovered  from  that  IJvA 
may  be  made  at  a  later  date. 

Under  the  SEA's  plan,  the  Portsmouth 
LEA  woidd  expend  grantback  funds  in 
the  amount  of  $175,857  to  provide  a  1989 
summer  school  program  for 
approximately  389  Chapter  1  students  in 
pre-kindergarten  through  grade  4.  The 
pre-kindergarten  and  kindergarten 
participants  would  be  children  who 
were  served  in  the  Chapter  1  program 
during  the  1988-89  school  year  and  were 
determined  to  be  in  need  of  additional 
services  to  address  their  special 
educational  needs.  Children  in  gr.ides  1- 
4  who  would  be  in  the  summer  program 
have  been  identified  as  having  special 
needs  for  remedial  instruction  in  reading 
and  mathematics.  The  program  would 
be  provided  in  seven  schools  for  five 
weeks,  and  studenis  would  receive 
services  for  four  and  a  half  hours  each 
day. 

The  instructional  program,  which 
wo;ild  be  provided  by  36  teachers  .^nd 
35  instructional  aides,  would  be  an 
extension  of  the  regul.ir  school  ye»r 
Chapter  1  program  and  would  be  based 
on  individual  student's  reeds  in 
mathematics  and  language.  Enr!chn:?ent 
activities  also  would  be  providi^d  Tliree 
days  of  inservice  training  would  be 
pr'j\  ided  for  the  instmctional  staif. 

The  progiam  would  have  a  strong 
parental  involvement  ccnipone;::  'ihere 


would  be  reinforcement  activities  to  be 
done  at  horr>e  with  the  involvement  of 
the  family.  Strategies  for  asfcisting 
students  with  reinforcement  at;tiviii«?8 
v-ould  be  disseminated  to  parents 
through  a  scries  of  workshops  led  bv 
specialists  in  the  siibject  a-eas.  P.irents 
also  wouJd  be  encouraged  to  partii;i;;ate 
in  various  activities  with  the  children 
that  relate  lo  the  'nstructiona!  services. 

U.  The  Secretary's  Determinations 

The  Si'crefdPy  has  carefully  reviewed 
the  plan  submitted  by  the  SF-^.  Based 
upon  the  review,  the  Secretary  has 
determined  that  the  conditions  under 
section  456  of  GEPA  have  been  met. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  al  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action.  In  finding  that  the  conditions  of 
section  456  of  GEPA  have  been  met,  the 
Secretary  makes  no  determination 
concerning  any  pendir.g  audit 
recommendations  or  final  audit 
determinations. 

F-  Notice  of  the  Setrelary's  Intent  1  o 
'Enter  into  a  Grantback  Arrangement 

Scrtion  4io{d)  of  CFJPA  requires  that, 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  umier  a 
grantback,  th^  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intor.t  to 
do  so.  and  the  terms  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  section  456fd!  of 
GEP.A.  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  the  Virginia  SEA  ur.Uf>r  a 
grantback  arrangement.  The  granba<  k 
award  would  be  in  the  amount  of 
$175,857.  which  is  75  percent  of  the 
funds  recovered  by  the  Department  as  a 
result  of  the  final  audit  detem^ination 
relating  to  the  Portsmouth  LEA. 

F.  Terms  and  Conditions  Under  Whiih 
Payments  Under  a  Grantback 
Arrangement  Would  Be  Made 

The  SEA  a:id  LE.A  agree  to  comply 
with  the  following  terirs  and  conditions 
under  v.'hich  paympnt  imder  a  srantbark 
arrangt'.T.rnt  would  he  made: 

(1)  The  funds  awarded  under  the 
gran'back  must  be  spent  in  accordanre 
with— 

(a)  .W,  applicable  stHiulory  and 
legulatori  regniremenfi. 

(b)  The  ptar.  that  the  SEA  subm.tled 
and  any  aiT.-;ndnieiiis  ti  that  plan  th:«t 
arc  apprnvsd  in  advara.e  by  the 
Secretary;  and 

(; )  The  budget  that  w.is  submiMed 
\,  i'.h  !he  pLiP  and  any  amendments  \o 
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tile  budget  tliat  are  approved  in  advance 
by  the  Secretary. 

(2)  All  funds  received  under  the 
granlback  arrangement  must  be 
obligated  by  September  30, 1989.  in 
accordance  with  the  SEA's  plan. 

(3)  The  SEA.  on  behalf  of  the  I.EA. 
will,  not  later  than  January  1, 1990. 
submit  a  report  to  the  Secretary  which — 

(a)  Indicates  that  the  funds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  budget,  and 

(b)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.010.  Educationally  Deprived 
Children — Local  Educational  Agencies) 

Dated:  May  24. 1969. 
Lauro  F.  Cavazos. 
Secretary  of  Education. 
|FR  Doc.  89-12832  Filed  5-30-«8:  8:45  am] 

MUMQ  COM  40«MI1-«I 


Vocational  Educatkm  National  CoundM 
Maetlng 

AOCNCV:  National  Council  on  Vocational 
Education. 

ACTION:  Notice  of  public  meeting  of  the 
council. 

SUMMART.  This  notice  sets  forth  die 
proposed  agenda  of  a  forthcoming 
Subcommittee  meeting  of  the  National 
Council  on  Vocational  Education.  It  also 
describes  the  functions  of  the  Council. 
Notice  of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  and  is  intended  to  notify 
the  general  public  of  its  opportunity  to 
attend. 

Date  and  Time:  June  19. 1989. 10:00 
a.m.  to  3KX)  p.m.;  June  20. 1989, 10:30  a.m. 
to  3:00  p.m. 

AOOfWSS:  Embassy  Suites  Hotel.  1250 
22nd  Street  NW..  Washington.  DC  20037. 

)une  19. 1989,  Diplomat  Room 
June  20, 1989.  Diplomat  Room 
(202)  857-3388 
aUPPLEMENTARV  INFORMATION:  The 

National  Council  on  Vocational 
Education  is  established  under  section 
104  of  the  Vocational  Education 
Amendments  of  1968,  Pub.  L  90-576. 
The  Council  is  established  to: 
(A)  Advise  the  President,  the 
Congress,  and  the  Secretary  of 
Education  concerning  the  administration 
of.  preparation  of  general  regulations 
for.  and  operation  of,  vocational 


education  programs  supported  with 
assistance  imder  this  title; 

(B)  Review  the  administration  and 
operation  of  vocational  education 
programs  under  this  title,  including  the 
effectiveness  of  such  programs  in 
meeting  the  purposes  for  which  they  are 
established  and  operated,  make 
recommendations  with  respect  thereto, 
and  make  annual  reports  oi  its  findings 
and  recommendations  (including 
recommendations  for  changes  in  the 
provisions  of  this  title)  to  the  Secretary 
for  transmittal  to  Congress;  and 

(C)  Conduct  independent  evaluations 
of  programs  carried  out  under  this  title 
and  publish  and  distribute  the  results 
thereof. 

Agenda:  The  proposed  agenda  will 
include: 

June  19, 1989 

The  Council  has  formally  invited  a 
selected  group  of  Food  Service  and 
Hospitality  industry  experts  to  discuss 
the  educational  needs  of  the  vocational- 
technical  students  pursuing  careers  in 
these  occupations  over  the  next  5  to  10 
years. 

Other  issues  to  be  discussed  will  be: 
projections  on  the  industry  occupations 
that  will  use  vocational-technical 
education,  how  many  employees  will  be 
needed  to  meet  the  demands  in  those 
occupations,  general  job  skills  that  will 
be  expected  of  new  employees, 
suggestions  on  retraining  needs  for 
experienced  employees,  equipment  and 
technology  that  will  be  used  in  the 
industr>'.  and  ideas  on  recruiting 
strategies,  plus  other  pertinent 
information. 

June  20. 1989 

The  Council  has  formally  invited  a 
selected  group  of  experts  from  the 
Automated  Business  Systems  industry 
to  discuss  the  educational  needs  of  the 
vocational-techn'cal  students  pursuing 
careers  in  these  occupations  over  the 
next  5  to  10  years. 

Other  issues  to  be  discussed  will  be: 
projections  on  the  industry  occupations 
that  will  use  vocational-technical 
education,  how  many  employees  will  be 
needed  to  meet  the  demands  in  those 
occupations,  a  general  inventory  of  the 
skills  that  will  be  expected  of  new 
employees,  suggestions  on  retraining 
needs  for  experienced  employees, 
equipment  and  technology  that  will  be 
used  in  the  industry,  and  ideas  on 
recruiting  strategies,  plus  other  pertinent 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Joyce  Winterton,  Executive  Director, 
330  C  Street.  SW..  MES— Suite  4080, 
Washington.  DC  20202-7580,  (202)  732- 
1864. 


Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 
public  inspection  at  the  above  address 
from  the  hours  of  9KX)  a.m.  to  4:30  p.m. 

Signed  al  Washington.  DC  May  23. 1989. 
loyce  Winterton. 
Executive  Director. 

(FR  Doc.  89-12854  Filed  5-30-89:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Inent  to 
Award  a  Grant  to  Midwest  Research 
Institute 

agency:  U.S.  Department  of  Energy. 

action:  Notice  of  noncompetitive 
financial  assistance  award. 

summary:  The  Department  of  Energy 
announces  that,  pursuant  to  10  CFR 
600.7(b)(2)(i)  (B)  and  (D).  it  plans  to 
make  a  financial  assistance  award  of 
$237,771  for  the  first  budget  period  of  a 
tiiree  year  project  period,  under  Grant 
Number  DE-FG01-89CE4025  to  Midwest 
Research  Institute  (MRI)  for  research  on 
the  human  immunological  and  biological 
effects  of  60-Hz  electric  and  magnetic 
fields. 

The  objectives  of  the  proposed  three- 
year  rsearch  project  are  to:  (1) 
Determine  whether  the  electric  field  or 
the  magnetic  Relds  alone  can  produce 
the  effect,  or  whether  combined  flelds 
are  required;  (2)  evaluate  whether  time- 
of-day  and  intermittency  rate  factors 
affect  the  response;  (3)  identify  the 
physiologial  mechanisms  underiying  the 
cardiac  changes  observed:  and  (4) 
examine  individual  differences  which 
might  contribute  to  the  magnitude  of  the 
effect  The  grant  is  being  awarded  on  a 
non-competitive  basis  because  MRI  has 
the  only  research  facility  in  the  United 
States  that  is  equipped  to  conduct  this 
specialized  biological  research. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy.  Office  of 
Procurement  Operations.  ATTN:  Rose 
Mason,  MA-453.2, 1000  Independence 
Avenue  SW..  Washington.  DC  20585. 

Thomas  S.  Keefe. 

Director.  Contract  Operations  Division  "B", 

Office  of  Procurement  Operations 

(FR  Doc.  89-12918  Filed  5-30-89;  8:45  am| 
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Financial  Assistance  Award;  Intent  To 
Award  a  Grant  to  ttie  Rougeot  Oil  and 
Gas  Corp. 

AOENCv:  U.S.  Department  of  Energy. 


ACTION:  Acceptance  of  an  unsolicited 
appiication  for  a  grant  award. 

summary:  The  Department  of  Energy 
(DOE),  Barllesville  Project  Office 
announces  that  pursuant  to  10  CFR 
600.14  (D)  and  (£j,  it  intends  to  award  a 
Grant  based  on  an  unsolicited 
application  submitted  by  Rougeot  Oil 
and  Gas  Corporation  for  "Enh.3nced  Oil 
Recovery  Horizontal  Drilling  Project". 

Scope:  The  objective  of  this  grant 
pioject  is  to  increase  oil  producing  rates 
and  ultimate  recovery  in  a  tight 
sandstone  reservoir  having  high 
directional  permeability  and  an 
underlying  aquifer  through  the  use  of  a 
horizontal  well.  Horizon'.d  drilling  will 
allow  resen'oirs  which  have  no!  bsen 
fully  developed  to  be  very  effecMvely 
stimulated  and  make  possible  the 
economical  recovery  of  oil  and  gas 
reserves  where  it  has  not  bpen 
previously  possible.  Th**  intended 
research  is  to  obtain  the  mineral  rights 
(leasehold),  for  a  lease  in  the  North 
Flatrock  Field,  Osage  County  Oklahoma; 
obtain  and  install  fluid  separation  and 
oil  storage  facilities  (tank  battery); 
acquire  salt  water  disposal  facilities; 
drill,  equip,  and  produce  a  horizontal 
well;  and  report  on  work  performed  and 
results  obtained.  The  Department  of 
Energy  will  have  constant  access  to  all 
drilhng  and  production  data  produced 
by  Rougeot  which  relates  to  this 
research. 

In  accordance  with  10  CFR  600.14  (D) 
and  (E),  Rougeot  Oil  and  Gas 
Corporation  }ias  been  selected  as  the 
grant  recipient.  This  activity  would  be 
conducted  by  Rougeot  Oil  and  Gas 
Corporation  based  on  the  meritorious 
applioation  of  the  general  evaluation. 
DOE  support  of  the  activity  would 
enhance  the  public  benefits  to  be 
'  derived  by  increasing  domestic  oil 
producing  rates.  This  activity  represents 
an  unique  idea  and  a  method  which 
would  not  be  eligible  for  financial 
assi.stance  under  solicitation,  and,  as 
determined  by  DOE,  a  competitive 
solicitation  would  be  inappropriate. 

The  terms  of  the  grant  is  for  a  one- 
year  period  at  an  estimated  value  of 
$213,295.  The  DOE  share  is  anticipated 
at  $133,295,  the  remainder,  or  S60.(XX),  to 
be  nonfederal  monies  provided  by 
Rougeot  Oil  and  Gas  Corporation. 

FOR  FURTHER  INFORMATtON  CONTACT. 

U.S.  Department  of  Energy,  Pittsbut^h 
Energy  Technology  Cenlwr.  Acquisition 
and  Assistance  Division,  P.O.  Box  10940. 
MS  921-155.  Pirtsburgh.  PA  15236.  Attn: 
Norey  B.  Laug,  Telephone:  AC  (412)  mi- 
4827 


Date:  May  18, 1980. 
Gregory  |.  Kawalkin. 

Director,  Acquisition  and  Assistance 
Division,  Pitt.tbi-rgh  Energy  Techtiology 
Center. 

(FR  Doc  89-12919  Piled  5-30-89;  fr45  am] 
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Otfice  of  Energy  Research 

(Special  Research  Grant  Program  Notice 
8S-6I 

Quantitative  Links  Between  Changes 
In  Atmospheric  Composition  and 

Climate  Change 

agency:  Office  of  Enei-gv  Research. 
DOE. 

action:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Energy 
Research  (OER)  of  the  Deparlmeni  of 
Energy  (DOE)  announces  its  interest  in 
receiving  applications  for  Special 
Research  Grants  that  will  support 
investigations  into  the  linkages  between 
changes  in  atmospher:;.  composition  and 
temperature.  Applications  must  he 
directed  toward  Iabor.=itory  and/or  field 
measurement  activities  that  will  clearly 
establish  the  relationships  between,  and 
factors  controlling.  (1)  changes  in 
atmospheric  composition  (particularly 
carbon  dioxide).  (2)  changes  in  radiative 
fluxes,  and/or  changes  in  local 
temperatxu-e  and  long-term  changes  in 
global  temperature.  The  research 
projects  may  involve,  for  example, 
studies  of  local,  regional,  or  global  scale 
changes  over  time  scales  of  hours,  days, 
seasons,  or  years  and  may  proposti 
co!l,?ction  of  new  data  sets  or  an-jlyses 
based  on  existing  data.  In  each  case, 
applications  must  define  the  relalioPbhip 
to  be  investigated,  its  importance  in 
determining  the  global  climatic  response 
to  changes  in  atmospheric  compci?ition, 
the  degree  of  current  understanding  and 
uncertainty,  and  the  extent  fo  which  the 
proposed  experimental  and  related 
analysis  effort  will  improve  undt?r- 
standing  and  reduce  exis.mg 
uncertainties  in  establishing  Ihr 
quantitative  linkages. 

Consortia  are  encouraged  to  submit 
coordinated  applications  in  order  to 
consolidate  scientific  n.sources, 
equipment,  and  personnel.  It  is 
anticipated  that  multiple  grants  will  be 
awarded  tor  a  three  to  five-year  period 
beginning  in  early  1990.  The  Carbon 
Dioxide  Research  Program  awards 
grants  as  small  as  $130.k)00  and  as  large 
as  $450,000.  bi;t  most  gi.^nts  are  loss 
than  $250,000.  Some  of  the  funds  i'-ing 
set  aside  for  th.s  program  may  be  used 


to  support  research  proposed  b;.  DOE 
laboratories. 

DATES:  To  permit  timely  ccnsidetiiiion 
for  award  in  FY  1990.  applications 
submitted  in  response  to  this  Notice 
should  be  received  by  DOE.  Acquisition 
and  Assistance  Management  D:visi.■^n 
by  September  15. 1989.  Awards  ^re 
anticipated  to  be  fundetl  in  J<in'.,arv 
1990. 

ADDRESS:  Co?:pIeted  spplicaticr.s 
referencing  I'rogran'  Notice  89-6  shoL-ld 
he  forwarded  to:  US  Departrrer^t  .of 
Energy.  Acquisition  srd  .Assistarct" 
Management  Division.  Office  of  Fnergj 
Research.  FJ^-frl.  Wi:shin;,;ton.  DC  2X)M'>. 
ATTN;  Program  Notice  89-6. 

FOR  FURTHER  INFOR1«AriON  CONTACT. 

Dr  .\n  Patiinos.  Cirbon  Dioxide 
Research  Prugram,  Office  of  Health  and 
Environmental  Rese-.j  ,h.  ER-74, 
W.jshingior.  DC  20.>;n.  iiOl)  .l.')5-4375 
SUPPLEMENTARY  INFORMATKMt:  A  major 

scientific  objective  of  DOE's  OfTtce  of 
Health  and  Environm-sntal  R.-'searth  is 
to  quantify  the  expet  'ed  chanp*-  in 
climate  tha*  may  n?sull  from  an  inLrease 
in  atmospher'c  concentrations  of  r;orbon 
dioxide.  Extensive  theoretical  and 
computer  modeling  studies  over  'he  pesl 
few  decodes  suggest  that  the  glohil 
average  equilibrium  will  increasi'  by  a 
few  degrets  Celsius  in  re.spons^  'o  a 
doubling  of  ;he  atmospheric  carbon 
dioxide  concentration  or  its  radi.'-iiwe 
equivalent  when  also  considentig  the 
atmospheric  concentrations  of  other 
greenhou.se  jgases.  Sin';e  the  ea;lv  1800" s. 
the  induced  radiative  change  has  been 
almost  50  percent  of  the  radiative 
change  expected  from  a  doubling  of  the 
carbon  dioxide,  due  primarily  t.. 
concentration  increases  of  carbon 
dioxide  and  methane.  Therefore  ihe 
possibility  exists  of  a  significan! 
di.screpanc  j  between  the  model 
predictions  and  the  behavior  of  the 
global  climate. 

As  part  of  its  ongoing  research 
P'^gram  in  caibon  dioxide  research,  th^ 
DUE  is  supporting  a  wide  \  aricty  of 
atmospheric  reseaich  studies  to 
carefully  examine  the  adequacy  of 
model  represpntafions  of  the  c'imaie.  To 
supplement  these  studies,  this 
announcement  of  research  interest 
solicits  applications  emphasizing 
analysis  of  the  observed  behavior  of  ihe 
climate  and  the  links  to  changes  in 
atmospheric  composition.  These  -ludies 
may  include  investigations  of  the 
linkages  from  atmospheric  compobition 
changes  lo  cliniaie  chnnges.  of  fai  tors 
(e.g..  the  radiaiive  effects  of  cloud  cover) 
not  now  being  fully  or  realisticrtliy 
reprf'senfed  in  climate  models,  <ivd  oJher 
alnospheiir  changes  that  may  ha\e 
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been  changing  the  climate  over  the  past 
few  hundred  years. 

Important  aspects  to  be  contained  in 
any  application  will  be  the  ability  of  the 
proposed  applicant  to  use  experiments 
and  observations  to  clarify  the 
relationship  of  composition  changes  and 
climate  changes.  Approximately 
$3,000,000  has  been  set  aside  to  fund  the 
quantitative  links  initiative  in  FY  1990. 
Funding  for  FY  1991  and  succeeding 
years  will  depend  on  the  resources 
required  for  scientific  and  logistical 
support  for  the  research  as  well  as  new, 
innovative  ideas. 

Information  about  submission  of 
application,  eligibility,  limitations, 
evaluation  and  selection  processes,  and 
other  policies  and  procedures  may  be 
found  in  the  OER  Application  and  Guide 
for  the  Special  Research  Grant  Program. 
The  application  kit  and  guide  is 
available  from  the  U.S.  Department  of 
Fjiergy.  Acquisition  and  Assistance 
Management  Division.  Office  of  Energy 
Research.  ER-64.  Washington.  DC  20545. 
Telephone  requests  may  be  made  by 
calling  (301)  353-4375.  the  Catalog  of 
Federal  Domestic  Assistance  Number 
for  this  program  is  81.049. 
D.O.  Mayhew. 

Deputy  Director  for  Management.  Office  of 
Energy  fiesearch. 

(PR  i3oc.  89-12921  Filed  5-30-89:  8:45  amj 

WtUNO  COO{  MM-Ot-M 


Federal  Energy  Regulatory 
Commisaion 

[Docket  No*.  CP8«-13ai-000  et  «l.| 

Texaa  Gaa  Tranatniaaion  Co.  et  aL; 
Natural  Gaa  Certificate  nHnga 

M..y  23. 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Gas  Transmission  Company 

jUocket  No.  CP89-1381-000) 

Take  notice  that  on  May  IS.  1989. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street. 
Owensboro.  Kentucky  42301.  filed  in 
Docket  No.  CP89-1381-000  a  request 
pursuant  to  {§157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  and 
the  Natural  Gas  Policy  Act  (18  CFR 
284.223]  for  authorization  to  transport 
natural  gas  for  PPG  Industries.  Inc- 
Cleveland  (PPG-Cleveland)  under  Texas 
Gas'  blanket  certificate  issued  in  Docket 
No.  CP88-686-000  pursuant  to  Section  7 
of  the  Natural  Gas  Act.  ail  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 


Texas  Gas  proposes  to  transport  on 
an  interruptible  basis  up  to  6.000  MMBtu 
of  natural  gas  equivalent  on  behalf  of 
PPG-Cleveland  pursuant  to  a  gas 
transportation  agreement  dated 
November  21, 1988.  between  Texas  Gas 
and  PPG-Cleveland.  Texas  Gas  would 
receive  the  gas  at  various  existing  points 
of  receipt  on  its  system  in  Texas, 
offshore  Texas,  Indiana.  Kentucky. 
Tennessee,  Illinois,  Arkansas.  Ohio. 
Louisiana  and  offshore  Louisiana  and 
redeliver  equivalent  volumes,  less  fuel 
and  lost  and  unaccounted  for  volumes, 
at  an  existing  delivery  point  in  Ohio. 

Texas  Gas  further  states  that  the 
estimated  average  daily  and  annual 
quantities  would  be  2,200  MMBtu  and 
803,000  MMBtu.  respectively.  Service 
under  S  284.223(a)  commenced  on  April 
1. 1989.  as  reported  in  Docket  No.  ST89- 
3021-000.  it  is  stated. 

Comment  date:  July  7. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  El  Paso  Natural  Gas  Company 

(Docket  No.  CP8»-1 387-000 j 

Take  notice  that  on  May  15, 1989,  El 
Paso  Natural  Gas  Company  (El  Paso), 
Post  Office  Box  1492,  El  Paso.  Texas 
79978,  filed  in  Docket  No.  CP89-1387-000 
a  request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  Meridian  Oil 
Trading  Inc.  (Meridian),  under  El  Paso's 
blanket  certificate  issued  in  Docket  No. 
CP88-433-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

E!  Paso  requests  authorization  to 
transport,  on  an  interruptible  basis,  up 
to  a  maximum  of  316,500  MMBtu  of 
natural  gas  per  day  for  Meridian  from 
any  point  of  receipt  on  El  Paso's  system 
to  a  point  of  delivery  at  the  borderline 
between  the  States  of  Arizona  and 
California  near  Topock,  Arizona.  El 
Paso  anticipates  transporting  an  annual 
volume  of  1 15,522,500  MMBtu. 

El  Paso  states  that  the  transportation 
of  natural  gas  for  Meridian  commenced 
April  6, 1989.  as  reported  in  Docket  No. 
ST89-3331-000.  for  a  120-day  period 
pursuant  to  9  284.223(a)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  El  Paso  in 
Docket  No.  CP88-433-000. 

Comment  date:  July  7, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


3.  Stingray  Pipeline  Company 

(Docket  No.  CP89-1 365-000] 

Take  notice  that  on  May  12. 1989. 
Stingray  Pipeline  Company  (Stingray). 
Post  Office  Box  1642.  Houston.  Texas 
77251-1042.  filed  in  Docket  No.  CP89- 
1365-000.  a  request  pursuant  to 
S§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  for  Hadson  Gas 
Systems,  Inc.  (Hadson),  a  shipper  and 
marketer  of  natural  gas,  pursuant  to 
Stingray's  blanket  certificate  issued  by 
the  Commission's  Order  No.  509  and 
Section  7  of  the  Natural  Gas  Act, 
corresponding  to  the  rates,  terms  and 
conditions  filed  in  Docket  No.  RP89-70- 
000,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Specifically.  Stingray  requests 
authority  to  transport  up  to  200.000  Dt. 
per  day  on  an  interruptible  basis  on 
behalf  of  Hadson  pursuant  to  a 
Transportation  Agreement  dated  March 
23. 1989  between  Stingray  and  Hadson 
fTransportation  Agreement).  The 
Transportation  Agreement  provides  for 
Stingray  to  receive  gas  from  various 
existing  points  of  receipt  on  its  system. 
Stingray  will  then  transport  and 
redeliver  subject  gas,  less  fuel  used  and 
unaccounted  for  line  loss,  to  Holly 
Beach  and  OXY-NGL  Plant  located  in 
Cameron,  Parish,  Louisiana  and 
Stingray-HIOS  Exchange  (EHI-A1330) 
located  offshore  Texas. 

The  Shipper  states  that  the  estimated 
daily  and  estimated  annual  quantities 
would  be  135,000  Dt  and  49,275,000  Dt., 
respectively.  Service  under  S  284.223(a) 
conunenced  on  April  1, 1989,  as  reported 
in  Docket  No.  ST89-3148. 

Coment  date:  July  7, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  Notice. 

4.  Panhandle  Eastern  Pipe  Line 
Company 

(Docket  No.  CP8&-1393-000) 

Take  notice  that  on  May  15,1989 
(Panhandle).  P.O.  Box  1642,  Houston. 
Texas.  7725-1642,  filed  in  Docket  No. 
CP89-1393-000  a  request  for  §§  157.205 
and  284.223  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  for  the  Town  of 
Taloga  (Taloga)  under  the  blanket 
certificate  issued  in  Docket  No.  CP86- 
585-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 
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Panhandle  states  that  pursuant  to  a 
Transportation  Agreement  dated  April 
1. 1989,  between  Panhandle  and  Taloga 
(Transportation  Agreement]  it  proposes 
to  transport  up  to  166  dt.  per  day  on  a 
firm  basis  on  behalf  of  Taloga.  The 
Transportation  Agreement  provides  for 
Panhandle  to  receive  gas  from 
Ringwood  in  Major  County,  Oklahoma. 
Panhandle  will  then  transport  and 
redeliver  subject  gas,  less  fuel  used  and 
unaccounted  for  line  loss,  to  the  town  of 
Taloga  in  Dewey  County,  Oklahoma. 

Panhandle  states  that  the  maximum 
day,  average  day  and  annual 
transportation  volumes  would  be 
approximately  166  dt..  166  dt.  and  60.590 
dt,  respectively. 

Panhandle  further  states  that  it 
commenced  on  April  1, 1989,  as  reported 
in  Docket  No.  ST89-31 76-000. 

Comment  date:  July  7, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP89-1408-000] 

Take  notice  that  on  May  16, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP89-1408-000  a  request 
pursuant  to  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  and 
the  Natural  Gas  Policy  Act  (18  CFR 
284.223)  for  authorization  to  transport 
natural  gas  for  Centran  Corporation 
(Centran)  under  Texas  Gas'  blanket 
certificate  issued  in  Docket  No.  CP88- 
686-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  transport  on 
an  interruptible  basis  up  to  20.000 
MMBtu  of  natural  gas  equivalent  on 
behalf  of  Centran  pursuant  to  a  gas 
transportation  agreement  dated  January 
18. 1989.  between  Texas  Gas  and 
Centran.  Texas  Gas  would  receive  the 
gas  at  various  existing  points  of  receipt 
on  its  system  in  Texas,  offshore  Texas, 
Indiana,  Kentucky,  Tennessee,  Illinois. 
Arkansas.  Ohio.  Louisiana  and  offshore 
Louisiana  and  redeliver  equivalent 
volumes,  less  fuel  and  lost  and 
unaccounted  for  volumes,  at  existing 
delivery  points  in  Ohio. 

Texas  Gas  further  states  that  the 
estimated  average  daily  and  annual 
quantities  would  be  10,000  MMBtu  and 
7,300.000  MMBtu  respectively.  Service 
under  $  284.223(a)  commenced  on  April 
13, 1989,  as  reported  in  Docket  No. 
ST89-3351-000,  it  is  stated. 


Comment  date:  July  7, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Northern  Natural  Gas  Company 

[Docket  No.  CP89-1411-000| 

Take  notice  that  on  May  16, 1989. 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corporation 
(Northern),  1400  Smith  Street.  Houston. 
Texas  77002.  filed  in  Docket  No.  CP89- 
1411-000  a  request  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  for 
permission  and  approval  to  abandon  by 
reclaim  measuring  and  appurtenant 
facilities  serving  11  end  users  in  the 
States  of  Minnesota.  Iowa,  and  Kansas, 
under  Northern's  blanket  certificate 
issued  in  Docket  No.  CP89--I01-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  proposes  to  abandon  the 
facilities  in  response  to  a  request  from 
Peoples  Natural  Gas,  Division  of 
Utilicorp  United,  Inc.,  stating  that  11  of 
their  small  volume  measuring  station 
customers  no  longer  desire  natural  gas 
service  and  wish  to  have  their  meters 
removed. 

Comment  date:  July  7, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Northern  Natural  Gas  Company,  a 
Division  of  Enron  Corporation 

[Docket  No.  CP89-1412-O00J 

Take  notice  that  on  May  17, 1989. 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corporation 
(Northern).  1400  Smith  Street.  Houston, 
Texas  77002,  filed  in  Docket  No.  CP89- 
1412-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
install  a  new  delivery  point  to  provide 
natural  gas  deliveries  to  Peoples  Natural 
Gas  Company,  Division  of  Utilicorp 
United,  Inc.  (Peoples),  for  resale  to  a 
non-right  of  way  grantor.  Iris  Schole  of 
Dodge  County,  Nebraska,  under 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP82^401-000  under  Section 
7  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  states  that  the  proposed  new 
delivery  point  for  Peoples  would  be  at 
Section  29,  Township  20N.  Range  8E, 
Dodge  County.  Nebraska.  It  is  also 
stated  that  the  total  estimated  cost  to 
construct  the  proposed  delivery  point  is 
$4,000. 


It  is  further  stated  that  the  estimated 
peak  day  and  annual  volumes  to  be 
delivered  to  Peoples  at  the  subject 
delivery  point  in  the  fifth  year  of  service 
and  the  end  use  of  such  volumes  are  55 
Mcf  and  6.900  Mcf.  respectively. 
Northern  also  states  that  the  volumes 
that  would  be  delivered  through  the  new 
delivery  point  in  Dodge  County. 
Nebraska  would  be  served  from  the 
existing  firm  entitlement  of  Peoples 
designated  for  Hooper.  Nebraska. 

Comment  date:  July  7, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Tnuikline  Gas  Company 

(Docket  No.  CP89-1413-000J 

Take  notice  that  on  May  17. 1989. 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642.  Houston.  Texas  77251- 
1642.  filed  in  Docket  No.  CP89-141 3-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a  firm 
transportation  service  for  Manville 
Sales  Corporation  (Manville).  an  end 
user,  under  the  blanket  certificate  issued 
in  Docket  No.  CP86-586-000.  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Trunkline  states  that  pursuant  to  a 
transportation  agreement  dated  April  1. 
1989.  under  its  Rate  Schedule  PT.  it 
proposes  to  transport  up  to  6.000 
dekalhcrms  (dt)  per  day  equivalent  of 
natural  gas  for  Manville.  Trunkline 
states  that  it  would  receive  the  gas  from 
Houston  Pipeline  (Katy)  in  Waller 
County.  Texas,  and  would  transport  and 
redeliver  the  gas.  less  fuel  and 
unaccounted  for  line  loss,  to  Panhandle 
Eastern  Pipeline  Company  in  Douglas 
County.  Illinois. 

Trunkline  advises  that  service  under 
§  284.223(a)  commenced  April  1. 1989.  as 
reported  in  Docket  No.  ST89-3155. 
Trunkline  further  advises  that  it  would 
transport  6,000  dt  on  an  average  day  and 
2.190.000  dt  annually. 

Comment  date:  July  7. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Trunkline  Gas  Company 

[Docket  No.  CP89-141 5-000] 

Take  notice  that  on  May  17, 1989. 
Trunkline  Gas  Company  (Trunkline). 
P.O.  Box  1642,  Houston"  Texas  77251- 
16-12,  filed  in  Docket  No.  CP89-1415-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Natural  Gas 
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Clearinghouse,  Inc.  (NCC).  a  marketer, 
under  the  blanket  certincate  issued  in 
Docket  No.  CP86-586-000.  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Trunkline  states  that  pursuant  to  a 
transportation  agreement  dated  March 
2a  1989.  under  its  Rate  Schedule  PT.  it 
proposes  to  transport  up  to  50.000 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  NCC.  Trunkline  states 
that  it  would  transport  the  gas  from 
multiple  receipt  points  as  shown  in 
Exhibit  "A"  of  the  transportation 
agreement  and  would  deliver  the  gas. 
less  fuel  and  unaccounted  for  line  loss, 
to  Transco  (Ragley)  in  Beauregard 
Parish.  Louisiana. 

Trunkline  advises  that  service  under 
S  284.223(al  commenced  April  1, 1989.  as 
reported  in  Docket  No.  ST89-3157. 
Trunkline  further  advises  that  it  would 
transport  2.000  dt  on  an  average  day  and 
730.000  dt  annually. 

Comment  date:  July  7, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Trunkline  Gas  Company 

(Docket  No.  CP80-1417-000] 

Take  notice  that  on  May  17. 1989. 
Trunkline  Gas  Company  (Trunkline) 
P.O.  Box  1642.  Houston.  Texas  77251- 
1642,  filed  in  Docket  No.  CP89-1417-000 
a  request  pursuant  to  8  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  intemiptible 
transportation  service  for  Seagull 
Marketing  Services,  Inc.  (Seagull),  a 
marketer,  under  the  blanket  certificate 
issued  in  Docket  No.  CP8&-586-000. 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Trunkline  states  that  pursuant  to  a 
transportation  agreement  dated 
February  10, 1969.  under  its  Rate 
Schedule  PT,  it  proposes  to  transport  up 
to  100,000  dekatherms  (dt)  per  day 
equivalent  of  natural  gas  for  Seagull. 
Trunkline  states  that  it  would  transport 
the  gas  from  multiple  receipt  points  as 
shown  in  Exhibit  "A"  of  the 
transportation  agreement  and  would 
deliver  the  gas,  less  fuel  and   • 
unaccounted  for  line  loss,  to  Panhandle 
Eastern  Pipeline  Company  in  Douglas 
County,  Ilhnois. 

Trunkline  advises  that  service  under 
9  284.223(a)  commenced  April  1, 1989,  as 
reported  in  Docket  No.  ST89-3160. 
Trunkline  further  advises  that  it  would 


transport  50,000  dt  on  an  average  day 
and  18.250.000  dt  annually. 

Comment  date:  July  7. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Stingray  Pipeline  Company 

(Docket  No.  CP8»-1421-000) 

Take  notice  that  on  May  17. 1989. 
Stingray  Pipeline  Company  (Stingray). 
P.O.  Box  1642.  Houston.  Texas  77251- 
1642.  filed  in  Docket  No.  CP89-1421-000 
a  request  pursuant  to  1 157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  intemiptible 
transportation  service  for  Texaco  Gas 
Marketing.  Inc.  (Texaco),  a  marketer, 
under  the  blanket  certificate  issued  by 
the  Commission's  Order  No.  509. 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  corresponding  to  the  rates,  terms 
and  conditions  filed  in  Docket  No.  RP8^ 
70-000,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Stingray  states  that  pursuant  to  a 
transportation  agreement  dated  March 
23. 1989,  under  its  Rate  Schedule  ITS.  it 
proposes  to  transport  up  to  960,000 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  Texaco.  Stingray  states 
that  it  would  transport  the  gas  from 
various  receipt  points  on  its  system  as 
shown  in  Exhibit  "A"  of  the 
transportation  agreement  and  would 
deliver  the  gas.  less  fuel  used  and 
unaccounted  for  line  loss,  to  Holly 
Beach  and  OXY-NGL  plant,  both  located 
in  Cameron  Parish.  Louisiana,  and 
Stingray-HIOS  Exchange  (EHI-A330) 
located  offshore  Texas. 

Stingray  advises  that  service  under 
S  284.223(a)  commenced  April  1. 1989.  as 
reported  in  Docket  No.  ST89-3201. 
Stingray  further  advises  that  it  would 
transport  52,000  dt  on  an  average  day 
and  18,980,000  dt  annually. 

Comment  date:  July  7, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Stingray  Pipeline  Company 

(Docket  No.  CP89-1423-0001 

Take  notice  that  on  May  17. 1989. 
Stingray  Pipeline  Company  (Stingray), 
P.O.  Box  1642.  Houston.  Texas  77251- 
1642,  filed  in  Docket  No.  CP89-1423-000 
a  request  pursuant  to  Section  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  intemiptible 
transportation  8er\'ice  for  Mobil  Natural 
Gas,  inc.  (Mobil),  a  marketer,  under  the 
blanket  certificate  issued  by  the 
Commission's  Order  No.  509,  pursuant 
to  Section  7  of  the  Natural  Gas  Act, 


corresponding  to  the  rates,  terms  and 
conditions  filed  in  Docket  No.  RP89-70- 
000.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Stingray  states  that  pursuant  to  a 
transportation  agreement  dated  March 
23. 1989.  under  its  Rate  Schedule  ITS.  it 
proposes  to  transport  up  to  200,000 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  Mobil.  Stingray  states 
that  it  would  transport  the  gas  from 
various  receipt  points  on  its  system  as 
shown  in  Exhibit  "A"  of  the 
transportation  agreement  and  would 
deliver  the  gas,  less  fuel  used  and 
unaccounted  for  line  loss,  to  Holly 
Beach  and  OXY-NGL  plant,  both  located 
in  Cameron  Parish.  Louisiana,  and 
Stingray-HIOS  Exchange  (EHI-A330) 
located  offshore  Texas. 

Stingray  advises  that  service  under 
§  284.223(a)  commenced  April  1. 1989.  as 
reported  in  Docket  No.  ST89-3214. 
Stingray  further  advises  that  it  would 
transport  200,000  dt  on  an  average  day 
and  73,000,000  dt  annually. 

Comment  date:  July  7, 1980,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
sta^  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Loia  D.  Cashell, 
Secretary. 

|FR  Doc.  89-12829  Filed  5-30-89;  8:45  am] 
8IUJNO  CODE  triT-OI-M 


(Docket  No.  ER89-409-000] 

Iowa  Southern  Utilities  Co.;  Filing 

May  17,  1989. 

Take  notice  that  on  May  5, 1989,  Iowa 
Southern  Utilities  Company  (Iowa 
Southern)  tendered  for  filing  a  Utility 
Service  Contract  dated  Apnl  24. 1989, 
between  Iowa  Southern  and  the  City  of 
Jackson.  Missouri  for  Intemiptible 
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Wholesale  Power  under  Rate  52  of  Iowa 
Southern's  FERC  Electric  Tariff.  Iowa 
Southern  requests  an  effective  for  this 
contract  of  June  1. 1989.  Iowa  Southern 
states  that  also  included  in  this  filing  are 
revised  tariff  sheets  of  Iowa  Southern's 
FERC  Electric  Tariff  Original  Volume 
No.l. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washingon, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  335.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  31. 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
fo.-  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  89-12808  Filed  5-30-89:  8:45  am) 
BiLUNO  cooc  nn-oi-m 


[Dodtet  No.  ER89-408-O001 

Kansas  Power  and  Light  C04  Filing 

May  17. 1989. 

Take  notice  that  on  May  4. 1989.  the 
Kansas  Power  and  Light  Company  (KPL) 
tendered  for  filing  a  proposed  change  in 
its  Federal  Energy  Regulatory 
Commission  Electric  Service  Tariff  No. 
247.  The  Pricing  Schedule  for 
Interchange  Power  Service  to  Kansas 
Electric  Sales,  Transmission  and  Service 
Contract,  dated  November  23, 1987, 
between  the  Kansas  Power  and  Light 
Company  (iCPL)  and  Kansas  Electric 
Power  Cooperative.  Inc.  (KEPCo). 
provides  for  certain  interchange 
transactions  between  KPL  and  KEPCO. 

Schedule  KEPCO-E  provides  for  the 
interchange  of  energy  for  the  purpose  of 
reducing  the  cost  of  input  energy  for 
both  parties. 

Copies  of  the  filing  were  served  upon 
Kansas  Electric  Power  Cooperative.  Inc. 
and  the  Kansas  Corporation 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
335.214).  All  such  motions  or  protests 


should  be  filed  on  or  before  May  31. 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  0.  Cashell. 
Secretary. 

[FR  Doc.  8S-12809  Filed  5-30-89:  8.45  am) 
BtLUlM  CODC  S717-01-M 


[Docket  No.  ER8»-431-000] 

Southern  California  Edison  Co.;  Filing 

May  12, 1989. 

Take  notice  that  on  May  11. 1989. 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  Amendment 
No.  1  to  the  Edison- Vernon  LADWP 
Firm  Transmission  Service  Agreement 
(Amendment)  designated  Rate  Schedule 
FERC  No.  229,  which  has  been  executed 
by  Edison  and  the  City  of  Vernon, 
California  (Vernon): 

Amendment  No.  1  to  the  Edison- Vernon 
LADWP  Finn  Transmission  Service 
Agreement 

Edison  requests  that  the  notice  of 
cancellation  of  Rate  Schedule  No.  229  be 
deemed  withdrawn,  and  Amendment 
No.  1  to  Rate  Schedule  be  accepted  for 
filing  with  a  June  1, 1989,  effective  date. 

The  Amendment  extends  transmission 
service  from  June  1, 1989  through 
December  31, 1990. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Vernon. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  26. 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Loia  D.  Cashell, 
Secretary. 

(FR  Doc.  89-12810  Filed  5-30-89:  8:45  am) 
BUUNQ  CODE:  (Tir-OI-M 


[Docket  No.  ER8»-402-O001 
Tampa  Electric  Co.;  Filing 

May  17, 1989. 

Take  notice  that  on  May  3. 1989. 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  Letter 
Agreement  between  Tampa  Electric  and 
Seminole  Electric  Cooperative,  Inc. 
(Seminole),  an  electric  generation  and 
transmission  cooperative  organized  and 
existing  under  the  laws  of  the  Stale  of 
Florida. 

Tampa  Electric  states  that  the  Letter 
Agreement  amends  an  existing  Letter  of 
Commitment  between  Tampa  Electric 
and  Seminole  dated  December  22. 1988. 
as  amended  by  a  prior  Letter  Agreement 
dated  February  17, 1989.  Tampa  Electric 
further  states  that  the  instant  Letter 
Agreement  is  submitted  as  a  supplement 
to  Service  Schedule  J  (negotiated 
interchange  service)  under  the  existing 
agreement  for  interchange  service 
between  Tampa  Electric  and  Seminole, 
designated  as  Tampa  Electric  Rate 
Schedule  FERC  No.  22. 

Tampa  Electric  requests  an  effective 
date  of  May  1, 1989,  and  therefore 
request  waiver  of  the  Commission's 
notice  requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
hilervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  May  31. 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  w  ill 
not  serve  to  make  protestants  parlies  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  0.  Cashell, 
Secretary. 

[FR  Doc.  89-12811  Filed  5-30-89;  8:45  am] 
BllXmC  cooc  C717-01-l> 


(Docket  No.  RP8»-44-001] 

Florida  Gas  Transmission  Co.;  Filing 

May  24,  1989. 

Take  notice  that  on  May  18. 1989. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  a 
part  of  FGTs  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 
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Fourth  ReviRed  37lh  Rfvlsed  Sheet  No.  8 

Revised  9th  Revised  Sheet  No.  9 

Original  Sheet  No.  57L 

Original  Sheet  No.  57M 

Original  Sheet  No.  57N 

Original  Sheet  No.  S70 

Original  Sheet  No.  57P 

Onginal  Sheet  No.  57Q 

Original  Sheet  No.  57R 

FGT  asserts  that  such  revised  tariff 
sheets  are  being  submitted  in 
compliance  with  the  Commission's 
Order  dated  April  19. 1989  in  the  above- 
referenced  docket,  and  requests  any 
necessary  waiver  of  the  Commission's 
regulations  as  necessary  to  permit  such 
tariff  sheets  to  become  effective  on  June 
1. 1989.  FGT  submits  that  the  above- 
described  tariff  sheets  establish  a  new 
section  27  of  the  General  Terms  and 
Conditions  of  FGTs  FERC  Gas  Tariff 
relating  to  the  passthrough  by  FGT  of 
the  fixed  charge  allocation  of  take-or- 
pay  buyout  and  buydown  costs  billed  to 
FGT  by  Southern  Natural  Gas  Company 
in  accordance  with  the  Stipulation  and 
Agreement  approved  by  the 
Commission's  April  19, 1989  order  as 
conditioned  thereby. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Hie  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  June  1. 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  niiirg  are  on  file  with 
the  Commission  and  are  available  for 
the  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Uoc.  89-12803  Filed  5-«)-89:  8;45  ain| 

BILLING  COOC  •717-01-M 


I  Docket  No.  ERa»-14-0061 

Inter-Clty  Minnesota  Pipelines  Ltd.. 
Inc.;  Tariff  Rling 

May  24. 1989. 

Take  notice  that  on  May  17,,1989, 
Inter-City  Minnesota  Pipelines  Ltd.,  Inc. 
C'lnter-City"),  245  Yorkland  Boulevard. 
North  York.  Ontario,  Canada  M2J IRI. 
tendered  for  filing  a  revised  tariff  sheet 
to  its  FERC  Gas  Tariff. 

Original  VohuiM  No.  1 

Corrected  Substitute  Second  Substitute 
Thirty-Second  Revised  Sheet  No.  4 


Inter-City  states  that  the  revised  tariff 
corrects  an  error  detected  in  its  April  7. 
1989  Motion  rate  filing  submitted  in  this 
docket.  Inter-City  proposes  the  sheet  to 
become  effective  May  1, 1989. 

Inter-City  states  that  copies  o^  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  Washingon, 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  on  or  before 
June  1, 1989.  Protests  will  be  considered 
by  the  Commission  in  determing  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashen. 
Secretary. 

(PR  Doc.  89-12884  Filed  5-30-69;  8:45  am] 
MUJIM  COOC  SriT-OI-M 

(Dockot  No.  TQ89-2-45-002] 

Inter-Clty  Mirmesota  Pipelines  Ltd., 
Inc.;  Tariff  Filing 

May  24, 1980. 

Take  notice  that  on  May  17, 1989, 
Inter-City  Minnesota  Pipelines  Ltd.,  Ina 
("Inter-City").  245  Yorkland  Boulevard, 
North  York,  Ontario.  Canada  M2I  iRl. 
tendered  for  filing  a  revised  tariff  sheet 
to  Original  Volume  No.  1  of  its  FERC 
Gas  Tariff  to  be  effective  May  1, 1988: 

Original  VohinM  No.  1 

Corrected  Substitute  Thirty-Third  Revised 
Sheet  No.  4 

Inter-City  states  that  this  revised  tariff 
sheet  is  filed  as  Inter-City's  quarterly 
PGA  pursuant  to  Order  Nos.  483  and 
483-A. 

Inter-City  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regidatory  Commission, 
825  North  Capitol  Street  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  on  or  before 
June  1. 1989.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 

the  proceeding.  Persons  that  are  already 

parties  to  this  proceeding  need  not  file  a 

motion  to  intervene  in  this  matter. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  CaohoU. 

Secretary. 

|FR  Doc.  89-12865  Filed  5-30-89;  8:45  am] 

BILUNQ  COOC  sriT-ei-ii 


[Docket  Na  RP8«-«7-005] 
Questar  Pipeline  Co.;  Tariff  FIHng 

May  24. 1989. 

Take  notice  that  Questar  Pipeline 
Company  (Questar  Pipeline)  on  5/22/89, 
tendered  for  filing  and  acceptance  the 
following  tariff  sheets  to  revise  Original 
Volume  No.  1-A  of  its  FERC  Gas  Tariff: 

First  Revised  Sheet  No.  81 

Original  Sheet  No.  81-A 

First  Revised  Sheet  Nos.  94.  95.  99  and  100 

Second  Revised  Sheet  No.  101 

Third  Revised  Sheet  No.  102 

First  Revised  Sheet  Nos.  105  through  108 

Original  Sheet  No.  106-A 

Questar  Pipeline  states  that  this  filing 
is  made  pursuant  to  18  CFR  154.63(a)(1) 
and  in  compliance  with  certain  of  the 
conditions  contained  in  the 
Commission's  April  5, 1989,  order  issued 
in  Docket  No.  RP8fr-67-000. 

Questar  Pipeline  requests  an  effective 
date  of  June  1, 1989,  and  states  it  has 
provided  a  copy  of  this  filing  to  Questar 
Pipeline's  transportation  and  sales 
customers  and  interested  public  service 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426.  in  accordance  with  Rules 
385.211  and  385.214  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  1, 1989.  Protests  will  be  considered 
by  the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copes  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  89-12866  Filed  5-30-69;  8:45  am] 
BILUNO  CODE  CTir-ai-ii 


[Docket  No.  RP89-172-000] 

ANR  Pipeline  Co.;  Proposed  Changes 
In  FEHC  Gas  Tariff 

May  24,  1989. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR")  on  May  17. 1989 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
("Commission")  as  part  of  its  FERC  Gas 
Tariff,  Original  Volume  No.  1-A.  the 
following  tariff  sheets: 

Second  Revised  Sheet  No.  132 
Original  Sheet  No.  163 
Original  Sheet  No.  163A 

ANR  states  that  the  above  referenced 
tariff  sheets  are  being  filed  to  revise  the 
definition  of  "Reduction  for 
Transporter's  Use  [%)."  ANR  has 
requested  that  the  Commission  accept 
the  tariff  sheets  to  become  effective  on 
J.jly  1. 1989. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211, 
38.J.214).  Such  protests  or  motions  must 
be  filed  by  June  1, 1989.  Protests  v/\\\  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  par^y 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  89-12879  Filed  5-30-89;  6:45  are] 
BHJJNQ  COOC  S717-Ot-«l 


[Docket  Na  RP89-17S-000) 

Colorado  Interstate  Gas  Co.;  Proposed 
Ctianges  in  FERC  Gas  Tariff 

Mry24. 1989 

Take  Notice  1hat  Colorado  Interstate 
Gas  Company  ("CIG  ").  on  May  19. 1939. 
tendered  for  filing  the  following  tariff 
sheets  to  revise  its  FERC  Gas  Tariff. 
Original  volume  No.  1: 

First  Revised  Sheet  No^6lGl2 
Original  Sheet  No.  61G12-.A 
Origi,-ial  Sheet  \o.  61G12-B 

CIG  states  that  the  above-referpnced 
tariff  sheets  are  being  fi!ed  to  impl.^menl 
the  flow-through  and  recovery  of 
Buyout-Buydown  Costs  allocated  to  CIC 
by  Northwest  Pipeline  Corporation 
("Northwest")  pursuant  to  Northwests 
filirg  in  Docket  No.  RP89-137.  CIG 


23?.':7 


states  that  the  fixed  charge  B-^yout- 
Biiydown  Obligation  allocated  to  it  by 
Northwest  is  $6,883,333.  CIG  proposes  to 
allocate  this  amount  between  its 
jurisdictional  and  nonjurisdictional 
firms  sales  customers  utilizing  the  same 
purchase  deficiency  methodoTogy,  Iwse 
period,  and  deficiency  period  cs  used  by 
Norlhwast  in  Docket  No.  RP8^137. 

CIG  h;>s  lequested  th-it  the 
Commissiun  accept  this  filing  to  become 
effective  June  1. 1989. 

CIG  states  that  copies  of  this  filing  arc 
being  served  on  all  of  its  firm  sales 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  §5  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regul.ntions.  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  1, 19G9.  Protests  will  l>e  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  v.fishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  Commission  and  are  available  fcr 
public  inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casbell. 
Secretary. 
jFR  Doc.  83-12880  Filed  5-30-89;  8:45  am) 

BILUNG  COOE  67t7-0t-M 


[Docket  No.  RP88-259-014] 

Northern  Natural  Gas  Co.,  Division  of 
Enron  Corp.;  Proposed  Changes  In 
FERC  Gas  Tariff 

May  24, 1989. 

Take  notice  that  on  May  19, 1989, 
Northern  Gas  Company.  Division  of 
Enron  Corp.  (Norlhem)  filed  with  the 
Commission  to  correct  the  rates  on  one 
tariff  sheet  which  was  previously  filed 
with  the  Commission  on  April  2S,  1989. 

Noiihem  states  that  the  ra»es 
refltcted  on  Subsiitule  Seventh  Revised 
Sheet  No.  4g.l  are  in  compliance  wi!h 
the  Commi'^sion's  March  31. 1989  o.'der 
in  the  above  proceeding. 

Northern  states  that  copies  of  this 
filinq  have  been  sent  to  all  pa'-!ies  of 
record  in  this  proceeding,  all  customers 
and  to  ail  interested  State  Commissions. 
Any  person  desiring  to  protest  said  filing 
should  file  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  S25 
North  Capitol  Street  NR.  Washington. 
DC  20426,  in  accordance  v.  i»h  Rules  ?14 
and  211  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  protests  should  be 
filed  on  or  before  June  1, 1989.  Proles'.s 
v.'ill  he  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  v.'ill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
pioceeding  need  not  file  a  motion  lo 
intci-vene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  arc  available  for  public  inspection. 
Lois  0.  Casbell 
Secretary. 
(FR  Doc.  8*-12831  Filed  5-30-6*  8:45  am| 

BfUJM:  OOOE  <717-«t-M 


[Docket  No.  RP89-147-000] 

Southern  Natural  Gas  Co;  Proposed 
Chaiiged  in  FERC  Gas  Tariff 

May  C4. 1989. 

Take  notice  that  on  May  la  1989. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  proposed  tariff  sheets  to  Sixth 
Revised  Volume  No.  1  of  its  FERC  Gas 
TarifT,  with  a  proposed  effective  date  of 
May  1,1989: 

Elghly-S.xth  Revised  Sheet  No.  4A 
Original  Sheet  .No.  4B.4 
Original  Sheet  No.  4D.o 
Original  Sheet  No.  4B.6 
Seventh  Revised  Sheet  No.  450 
Fifth  Revised  Sheet  No.  45P 
Third  Revised  Sheet  .No.  4og 

S'.iuthem  states  that  the  proposed 
tariff  sheets  restate  Southern's  cuiTently 
authorized  fixed  and  volumetric  take-or- 
pay  surcharges  in  accordance  with  ihe 
provisions  of  the  Stipulation  and 
Agreement  in  Docket  Nos.  RP83-58.  et 
al. 

Any  person  desiring  to  protest  this 
filing  should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  the 
Comniii^sion's  Rules  of  Practice  and 
Procedure  (13  CFR  385.211  of  3.55.214). 
All  such  motions  or  protests  should  be 
n?ed  on  or  before  June  1. 1989.  Protests 
will  be  considered  by  the  Commissi,  n  in 
determining  the  appropriate  action  to  he 
taken  but  wiii  not  make  protestants 
parties  to  the  proceeding.  Any  per&-jn 
wishing  to  'ci?come  a  party  must  file  a 
motion  to  inter\'ene.  Copies  of  this  filing 
are  on  ii!e  with  the  Commission  and  ^.^e 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secre'ory. 

jFR  Doc  m-\::^KL  Ki!td  5-30-89:  8  45  am| 
BfwUNG  CODE  S717-01-M 
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[Docket  No.  RPt2-55-042  et  aL] 

Tranecontinential  Qm  Pipe  Line  Corp. 
et  al^  Filing  of  Pipeline  Refund  Reports 

May  24. 1989. 

Take  notice  that  the  pipehnes  Hsted  in 
the  Appendix  hereto  have  submitted  to 
the  Commission  for  Tiling  proposed 
refund  reports.  The  date  of  Hling  and 
docket  number  are  also  known  on  the 
Appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports.  All  such 
comments  should  be  filed  with  or  mailed 
to  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NW.,  Washington.  DC  20426.  on  or 
before  June  14. 1989.  Copies  of  the 
respective  Tilings  are  on  Tile  with  the 
Commission  and  available  for  public 
inspection. 
Lois  D.  Cashall. 
Secretary. 


FiKng 
date 

Company 

Docket  No. 

3/7/88 

4/24/e«.... 

Tranaoontinentiai  Gas 
Ppa  Una  Corp. 

WWamt  Natural  Gas 
Ca 

nPe2-55-W2 
RP86-«e-010 

rang 
data 

Company 

Docket  No. 

4/25/89.... 

Southern  Natural  Gas 
Co. 

RP83-58-018. 

5/1/89 

Northwest  Pipeltne 

RP72-154- 

Corp. 

016. 

5/3/89 

Jupttar  Energy  Corp 

RPe&-80-004. 

5/9/89 

Northwest  Pipeline 

RP72-154- 

Corp.. 

017. 

[FR  Doc.  8&-12878  Filed  5-30-89:  6:45  am) 
BIU.MQ  COOC  STIT-OI-M 

Office  of  Fossil  Energy 

(Docket  Na  FE  CAE  8»-11;  Cwlification 
Notice— 37] 

Filing  Certification  of  Compliance;  Coal 
Capability  of  New  Electric  Powerpiant 

aqcncy:  Office  of  Fossil  Energy. 
Department  of  Energy. 
action:  Notice  of  filing. 

summary:  Tide  II  of  the  Powerpiant  and 
Industrial  Fuel  Use  Act  of  1978,  as 
amended  ("FUA"  or  "the  Act")  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  electric  powerpiant  may  be 
constructed  or  operated  as  a  base  load 
powerpiant  without  the  capability  to  use 


coal  or  another  alternate  fuel  as  a 
primary  energy  source  (section  201(a),  42 
U.S.C.  8311(a),  Supp.  V.  1987).  In  order  to 
meet  the  requirement  of  coal  capability, 
the  owner  or  operator  of  any  new 
electric  powerpiant  to  be  operated  as  a 
base  load  powerpiant  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  may  certify,  pursuant  to 
section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  to  base  load  powerpiant, 
that  such  powerpiant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certiTication  establishes 
compliance  with  section  201(u)  as  of  the 
date  it  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  publish  in  the 
Federal  Register  a  notice  reciting  that 
the  certification  has  been  filed.  One 
owner  and  operator  of  a  proposed  new 
electric  base  load  powerpiant  has  Tiled  a 
self  certification  in  accordance  with 
section  201(d). 

Further  information  is  provided  in  the 
"SUPPLEMENTARY  INFORMATION"  section 
below. 

SUPPLEMENTARY  INFORMATION:  The 
following  company  has  filed  a  self 
certification: 


Name 


Date  received 


Type  o(  facility 


Megawatt 
capacity 


Location 


Power  City  Paitners,  LP.,  New  Yorti.  NY . 


05-11-89 


Combined  Cycle 
Cogen. 


79 


Massena.NY. 


Amendments  to  the  FUA  on  May  21. 
1987  (Public  Law  100-42).  altered  the 
general  prohibitions  to  include  only  new 
electric  base  load  powerplants  and  to 
provide  for  the  self  certiTication 
procedure. 

Issued  in  Washington.  DC  on  May  24. 1969. 
|.  AUan  Wamplar. 
Assistant  Secretary,  Fossil  Energy. 
(FR  Doc  89-12920  Filed  S-30-89:  845  amj 

MUJHQ  CODE  •4MMI1-M 


Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of  April 
21  Through  April  28, 1989 

During  the  Week  of  April  21  through 
April  28. 1989,  the  appeals  and 
application  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  OfHce  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  A  submission  inadvertently 
omitted  form  an  earlier  list  has  also 
been  included 

Under  DOE  procedural  regulations,  10 
CFR  Part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 


these  cases  may  Tile  written  comments 
on  the  application  within  ten  days  of 
8er\'ice  cf  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occiuv  first.  All  such 
conmients  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington,  DC  20585. 

May,  1909. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  of  April  21  through  AprH  28.  19891 


Date 

Name  and  location  of 
applicant 

Casel^). 

Type  of  Submission 

09/26/88 

Marsden  Chevrolet.  Memphis, 
TN. 

RR272-33 

Request  lor  modification  If  Granted  The  August  1 1.  1988,  Decision  and  Qrder  Issued  to 
k^arsden  Chevrolet  (Case.  No.  RF272-60192)  would  be  modified,  regarding  the  firm's 
application  in  ttie  cnide  oH  refurxl  proceeding 
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List  of  Cases  Received  by  the  Office  of  Heap •^rt5S  and  Appeals— Contir»oed 

[Week  of  April  21  th'sugti  AprtI  28.  1989] 


Date 


04/21/89. 

04,'21/89. 

04/21/89 

I 
04/21/89 

04/21/89 

C-:/21/'E? 

04/21/69 

04/^1/89. 

04/24/89 

I 
04/27/89 

04/?7'89. 

04/21/89. 

04/24/69. 

I 
04/24/89 

04/27/89. 

I      • 
04/28/S9 

04/28/89., 


tiame  ard  location  ot 
aophcanl 


BroGKHne  Ate.  Service  Wash- 
ington, ZX. 

Burkla-Ml  Oil  Co ,  VVas^••^gtCln 
DC. 


C^seNo. 


RR2r2-30 


RR272-24 


Cars   Stipply.    l-ic..    Wasri.ng-     RRi!72-25 
ton.  DC 


Fraser   Oil  Co .   Wasfxng'oo. 
DC. 

Johnson  Oil  Co.  Washtnglon, 
DC 

M-ke  Jo'>iieT,  Washirxjtcn.  DC.. 


fiR272.?9 
RR^'2-28 
RR272-35 


Milliken  &  Ser.^i'i.  Inc..  Wash-     RF.i-2-27 
ir>glon,  DC  i 

SltattTiao  Oi  Co .   WHS'vig-  j  Ppr72-31 
ion,  DC.  j 

T ..*.    Wis<»rT8n.    Wash  'Hjton.  {  F<^2~2-26 
DC. 


IMaSonal      Secciily      Aichwe. 
WashingU>o.  DC. 


Diamorxi      lr><JuStnes        inc.. 
Washin^itcn.  DC 


Government       Accountability 
Pt.jject.  Washington.  CX 


Amino'!/W.9>e!m  Eofe'X''ses, 
St  Lous,  MO 

lnterT>atio>-^al  BrotherNxxl  ot 
E!ectr^l  Workers  local 
125  Portland.  OR 

Mobil/ Tne  Atchison.  Topena 
&  Santa  Fe  Railway.  Wash- 
uiq'.on,  DC. 

United  Refiriing  CoTO  Waslv 
ington,  DC. 


K'eaJcws  Realty  Co,  Wastv 
if^lo-i,  DC. 


..i  Ou.^.tana       Eneigy       Corp., 
>      Washington.  DC 


KFA-0280 


KEF-0130 


KFA-0261 


RR139-71 


KFS-0279 


RR226-40 


KEF-0132 


KEF-0133 


KEF-0131 


Type  of  Sutxnission 


Request  tor  McxM^ation/Rescissioa  If  G'an'ted:  The  Match  22.  19&3.  Decsion  ar<ie  Ooe> 

(Case  No  RF272-184»3)  issued  tc  B-ooi'.Ve  Ave  Service  would  be  moafied.  re^zcnng 

the  firn)  s  ivpof^caton  n  xr.e  crj<iie  on\  <r-'^n<i  proceeding 
Request  !of  Moc!i».csticn'Ri?sciss»oo.  t!  G'a'^ted:  The  Ma'ch  ?2.  1989.  Decson  anc  Ooei 

(Cass  No   'HF272-ie492!  tssutd  to  Bufkland  Oil  Conp^ny  vkxkS  be  mod*€!J  re?<r^r.g 

the  ti'm  s  spp'icatioh  in  the  crude  o,'  lelcyj  proceeding 
Request  \cr  Mo<l:^a"ion'Resc!SS,ion  K  Graile<}:  The  Ma;ch  22.  16«J9,  C>ecisrori  arxl  i>ijef 

(Caie  No.  =tF272- 18488)  issued  to  Cai  s  Sjpp*y  Inc  v*ooW  be  mctS'ied  rega'*Tg  the 

tirro  s  swjiiratKXi  ■n  the  crude  oti  refjrv)  pTXced:ng 
Re(?;e£'  fo;  Modr*icaiion/Resci5SJOJi.  H  G-a.Tted  The  March  22  I9fi9  De:»»3"  &".;  C'oei 

(Case  No.  RF272-16491)  issued  to  Pra^^  Oil  Compaq  would  be  modoied  retjotVig 

Wvi  fum  s  appl-canon  in  the  c.rie  od  'e'.^i.J  proceeding 
Reouesi  for  IHoclif:catiOh/Resc.ss/5n  If  C-aiitxl  The  March  22,  1989.  Decvwr  v^  OnJei 

(Case  No  riF272- 16490)  iss-ed  to  Jotwison  Gil  Company  wouM  bt;  nrvxjHied  lega;?.-'^ 

the  firm  s  apptica'jcr.  in  the  crurJe  oil  ref>.nO  proceeding 
Requesi  for  Moortcatror/Rescifsion.  If  G'8r>tei:  Tne  Ma'ch  22  1989,  Decsswri  a.id  0:cte» 

ICasc  No  F.F272-164S6)  issued  fo  Milie  Jtotter  »ji><J  be  modrfie!l  tf>.yti6eig  the  'i-ms 

apphcatoo  in  tr^  cnjde  o?  refund  proceedirg 
Reouesi  tor  Moo.-fs;jtJon/Resciss'on  If  darfeo  The  fJU-ch  22.  1989  Deasion  ano  Oi'Jei 

k*:&se.  f^to  RF272-1M99)  iSf.^d  to  M.Uikar.  &  Se^as.  lr,c  woutd  be  rnoo*ert.  ieG.-.'*ng 

trie  liim  s  aoci'cs'  an  m  tfie  c  /Se  oil  rotund  proceed»>3 
Regies';  for  Mo-afrritiori.  F.'sc  si on  :'  G"'^wa  Tne  March  22.  1983.  DecJSsDn  ar«  C'iJef 

(Case  Uo    RP;  72- 13494)  issjed  to  Schloltman  Od  Com»iany  ««>j«J  b?  moiiJae^ 

regafOi.TQ  Ihe  Iiit.'s  apphcaljoii  r,  the  O'j'ic  o-l  'e*i,nc  pro: teOtio. 
Request  for  Mr<cfrt>caf:c-r./RecciSS^5n.  if  G  a-i'pg  The  March  22.  '969.  Decisaon  v^  Ckdei 

(Ge%  Ko   RF272-14491)  i«'jed  to  Tj!(    Y,/iseman  would  Ce  modi''«<  regarai-o  i** 

firm's  applicaton  tn  fie  cr.ae  oil  refund  prjceeding. 
Appeal  of  sn  '-(or^stion  Rec  j-rsl  Derwa.    tf  gfanted   Th©  March  14.  1969.  FreeOcm  of 

Information  ReqijesI  Denial  issued  by  the  CMice  of  CJ:iss.-ftc3!ion  am  Tec?KX3*ogy  Poi-cy 

wjjid  be  rescinOed   and   ttie   National   Secjnty   Arch-iie  would  receive  eccess   lo 

docun-ients  pertammg  to  Saudi  Aiabiap  defense  needs 
Implerr-entation  of  Speaal  ReturxJ  Procedures.  If  granted  Tfw  Cfftoe  ol  HeanngB  and 

Appeals  wouid  :mpieme''t  Special  Re»i*<o  Procedures  pursuant  to  10  C.F.R_  Pan  3»6 

Suooart  V.  in  cormectton  w.fh  ttie  July  22.   1986  Cor^sent  Order  entered  into  wifh 

Diamond  inoustnes,  inc 
Request  of  Information  Recuest  Denial.  If  granted:  Ttie  M8rc^  24.  1989,  Freeoom  of 

Inlorms^on  Request  Derwa!  issLCd  tJy  the  Office  ol  Naval  Reactors  would  be  'esj-^ded 

and  the  Govervrient  Accouniatyiity  Projeci  would  receive  access  to  a  complete  copy  of 

"Repofl  of  Inspection  of  ^aJ^^iogicai  C-y\'0'  NR  NT.AtTRVON  R#87-6673. 
Request  for  Mooificatior./Rcscission.  I*  Gia  >ted;  Tfie  Marcfi  24.  1969.  Decision  ami  OtSa 

issued  fo  Wilhelm  Emerprises  (Case  No   RR 138-9)  would  be  riKKlified.  iegard<ng  tfie 

•rm's  apphcation  in  the  AmirKif'  refund  p.-oceeding. 
Appeal  of  an  Information  Request  Demal.  ft  Granted:  Ttie  Apnl  10.  1999.  Fieedom  o) 

lntorma^on  Request  Der.ial  issijed  by  f'e  Bonneville  Power  Admnslraton  mixM  be 

rescinded.  arxJ  Local  125  wc.id  rece.ve  a'"f»ss  lo  documents  'ega'dng  the  LaPoe 

Substatwn  Profect.  fi;o.  DE-FB-79-883P91882. 
Request  lor  Modification/ Pescisson    If  granted:  The  December  5.  1988.  Decwon  and 

Order  issued  lo  The  Atcf-json,  Topeka  S  Santa  Fe  Railway  (Case  No   RP22S-5301) 

would  be  mod,r:ed  regarding  the  firm's  aopficaton  in  ttie  Mobil  Oif  refurd  proceed-ig 
Implementation  ot  Special  Refund  Procedures.  If  granted:  The  Office  of  He?nngi  and 

Appeals  would  imoleriieni  Special  Refund  Procedures  pursuant  to  10  CFR  Pan  206 

SJopaiX  V.  n  oor»>ection  with  the  Janua'>  13.  1988.  setDement  agreement  with  Unfed 

Refirwig  Corporst.on  (Ca.^  f';o  340S00a44). 
Implemertation  ol  Special  Refund  Procedu.-es^  if  granted.  Tlie  Office  of  Hearings  v<i 

Appeats  wou'd  implemem  Spiral  Reft  id  Procedures  pirsuant  to  »0  CPR  Peri  205 

Suboarf  V   in  coiner^ion  wrri  v.e  /Vpni  22.  1989  Consent  Odor  e-'.&ec  mio  win 

Meadows  Reany  Corr^jany 
Imptemctanon  of  Special  flelund  Procedures    If  granted:  Ttie  Office  of  Mea^rigi  aro 

Appeals  wo'jid  :r;pierper?  Special  Refund  Procedures  pursuant  to  10  <jFR  Pal  205 

Subpart  V    in  connection  *ith  the  March  9.  1989.  Co'isent  Order  erilered  ii*o  with 

(Xiintar^  Energy  Corp'>a»'on  (Case  No.  650X00356). 


Refund  Applications  Received 

[Ween  ot  AprH  21  to  Apnl  28,  1989] 


Date 

received 


04/24/89 

04/21/89 

thnj4/ 

28/89. 


Name  of  re'una 

prcceeoing/Name  ol 

refund  applicant 


Vickers/Ok  laftoma 
Crude  Oil  Reftind 

Applications 

Received, 


Case  No 


RO-5n 

RF272- 
75451  thru 
RF272- 
75461 


Refund  Applications  Receiveo— 
Continued 

(Week  of  April  21  to  Apnl  28,  lbb9) 


Date 
recened 


Name  of  -efurvj 

proceeding/ Narre  of 

leiund  applicant 


C«seNo 


I 
04/21/89    {  Murphy  Oil  Retuno 
thru  4/  Applications 

28/89  Received 


RF3C9-1311 
thru 
RF309- 
1343 


Refund  Appucations  RECEf.  ed— 
Continued 

IV^eek  ot  AprH  21  to  Apnl  26,  1989) 

n-.p        !  Namr  of  refund  I 

t^tZea    I     proceeoing/Nane  ol     j     Case  No 
reo^-veo    ,        refund  appkcant 


04/21/89  1 
thru  4/  I 
28/89       ! 


Atlantic  Richfield 
Peturrd  Appiicatwnt 
Received. 


Rr3C4-e839 
thiu 
RF304- 
S991 


23260 


Federal  Register  /  Vol.  54,  No.  103  /  Wednesday,  May  31.  1989  /  Notices 


Refund  Appucations  Received— 
Continued 

[Week  of  Apr*  21  to  Apnl  28.  1989] 


rVkto 

Name  o(  refund 

received 

proceedmg/Name  of 

refund  appitcant 

Case  No. 

04/21/89 

Exxon  Ol  Refund 

RF307-9902 

1hiu4/ 

App«cationt 

thru 

28/89 

Received 

RF307- 
9928. 

04/21/80 

She*  Oil  Refund 

RF31 5-5463 

l>VU4/ 

ApplicaOone 

thru 

26/89. 

Received. 

1 

RF3I5- 
5596. 

04/26/89.. 

ConvTKKMiealth  01  a 
Refining  Co.. 

RF171-37. 

04/24/89.. 

Fred  Abbott  Gutf 

RF300- 

Service. 

10789 

04/24/89... 

O.M.  Emtorey  Gulf 

RF300- 

10790 

04/25/80... 

Odom  Oil  Company 

RF313-134 

04/26/89 ... 

VInce*  Cfowm  Station 

RF313-135 

04/26/89... 

Kocolene  Oil  Corp 

RF313-136 

04/26/89  .. 

John  J.  Craig _ 

RF272-46 

04/2S/89... 

Mont-East  Gas  St^iply. 

RF300- 

Inc.. 

10791 

04/24/89... 

UCO  CM  Con«)any 

RF300- 

10792 

04/26/88... 

Mrs.  Irene  Tokarshi 

RF300- 
10793 

04/28/89... 

Paster  Fuel  Oil  Inc 

RF313-137 

04/26/89... 

nggleman  SroOwra 

RFSOO- 

Guif. 

10794 

04/28/89... 

PWty.  Hufford  » 

RF3C0- 

10795 

04/27/89  _. 

Cimon  Ptooe  Gulf 

RF300- 
1079ft 

(FR  Doc  89-12922  Filed  5-30-89;  8:45  am] 

mivm  coot  t»*%^ 


Issuance  of  DscWons  and  Orders 
During  tlie  Week  of  February  13 
through  February  17. 1989 

During  the  week  of  February  13 
tlirough  February  17, 1989  the  decisions 
and  orders  sununarized  below  were 
issued  with  respect  to  applications  for 
exception  and  other  relief  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy.  The  following 
summary  also  contains  a  list  of 
submissions  that  were  dismissed  by  the 
Oflice  of  Hearings  and  Appeals. 

Remedial  Order 

Bayport  Refining  Co..  et  al.  2/16/89. 
HRO-C255 

The  GHA  issued  a  final  Remedial 
Order  to  Bayport  Refining  Company  and 
its  President  and  chief  shareholder, 
Malcolm  W.  Turner.  Under  the  RO. 
Bayport  should  refund  $18,340,814  which 
it  received  hom  transactions  which 
violated  the  provisions  of  10  CFR 
212.131  and  212.186.  Of  that  amount,  the 
PO  found  that  Turner  is  personally 
liable  for  the  refund  of  $8,998,074  based 
on  his  own  actions  at  Bayport. 


In  some  past  cases,  the  OHA  has 
determined  that  individual  PRO 
respondents  such  as  Turner  should  be 
held  liable  for  the  entire  amount  of  the 
overcharges  resulting  from  the  actions  of 
their  firms.  In  this  instance,  however, 
the  OHA  found  that  Turner's  liability 
should  be  limited  by  the  percentage  of 
his  stock  ownership  in  Bayport  during 
the  period  of  time  covered  by  the  PRO. 

Request  for  Exception 

Rob-Lu  Oil  Company.  Inc..  2/15/89. 
KEE-€166 

Rob-Lu  Oil  Company.  Inc..  filed  an 
Application  for  Exception  from  the 
requirement  that  it  complete  and  file 
Form  EIA-782B,  entitled  "Resellers/ 
Retailers'  Monthly  Petroleum  Product 
Sales  Report."  In  consideration  the 
application,  the  DOE  found  that  the 
firm's  reporting  burden  was  not 
significantly  different  fi-om  other  firms 
participating  in  the  survey.  The  DOE 
further  found  that  the  iirm  was  not 
experiencing  severe  financial  hardship 
or  difficulties  compiling  the  data 
required  for  the  form.  Accordingly, 
exception  relief  was  denied. 

Request  for  Modification  and/or 
Rescission 

Arkansas  Industrial  Development 
Commission.  2/13/89.  KER-0049 

The  DOE  issued  a  Decision  and  Order 
concerning  a  Motion  for 
Reconsideration  filed  by  the  Arkansas 
Industrial  Development  Commission 
(AIDC).  AIDC  sought  reversal  of  a 
previous  Decision  which  denied  AIDC's 
Appeal  of  a  determination  issued  by  the 
DOE'S  Dallas  Support  Office  (DSO). 
Arkansas.  17  DOE  f  80.135  (1988).  The 
DSO  determination  denied  in  part 
AIDC's  request  to  use  oil  overcharge 
funds  remitted  by  Exxon  Company. 
U.S.A.  for  a  demonstration  project, 
conducted  as  part  of  the  State  Energy 
Conservation  Program  (SECP),  involving 
a  grid-Cdnnected,  photovoltaic  electric 
generating  system.  After  reviewing  the 
legislative  history  of  the  SECP,  as  well 
as  the  agency's  regulations  and  program 
guidance,  the  DOE  concluded  once 
again  that  the  DSO  made  no  error  of  fact 
or  law  when  it  did  not  approve  the 
AIDC  proposal.  The  DOE  also  rejected 
AIDC's  arguments  that  (1)  the  DSO 
acted  arbitrarily  and  capriciously  in 
failing  to  approve  this  project,  and  (2) 
basic  principles  of  federalism  militate  in 
favor  of  project  approval.  Accordingly, 
the  Motion  for  Reconsideration  was 
denied. 

Economic  Regulatory  Administration 
(Phoenix  Petroleum  Company).  2/ 
16/89.  KJUt-WSO 


The  Economic  Regulatory 
Administration  filed  a  Motion  to  Modify 
a  Remedial  Order  that  had  been  issued 
to  Phoenix  Petroleum  Company  and 
Steven  B.  Wyatt  on  September  29, 1988. 
The  Remedial  Order  found  that  Phoenix 
had  violated  the  price  regulations 
applicable  to  the  resale  of  crude  oil  and 
directed  the  firm  to  refund  the  amount  of 
the  resulting  overcharges.  The  Remedial 
Order  also  found  that  Wyatt  should  be 
held  personally  liable  for  a  portion  of 
Phoenix's  refund  liability,  under  the 
"tortious  conduct"  theory  of  personal 
liability.  On  equitable  grounds,  Wyatt's 
liability'  was  limited  to  the  amount  that 
he  had  benefitted  from  the  overcharges, 
because  he  was  not  an  owner  of  the  firm 
and  because  his  benefits  were  only  a 
small  fraction  of  the  firm's  gross  profits. 

In  its  Motion,  the  ERA  sought  tu 
relieve  Wyatt  of  all  liability  for 
Phoenix's  overcharges.  This  request  was 
based  upon  a  change  in  ERA  policy 
concerning  personal  liability.  Under  this 
new  policy,  the  ERA  stated  that  it  will 
not  seek  to  hold  non-owners  personally 
liable  for  corporate  violations  under  the 
tortious  conduct  theory. 

The  DOE  found  that  the  ERA  had  not 
shown  that  its  request  was  based  upon 
"significantly  changed  circumstances" 
as  required  by  10  CFR  Part  205,  Subpart 
I.  for  modifications  of  DOE  Decisions,  or 
that  there  was  any  error  or  inequity  in 
the  Remedial  Order's  finding  that  Wyatt 
should  be  held  personally  liable  for  a 
portion  of  the  Phoenix  overcharges.  The 
DOE  noted  that  if  final  Remedial  Orders 
could  be  modified  every  time  the  ERA 
changed  a  policy,  there  would  be  no 
finality  to  the  administrative  process, 
and  that  this  would  lead  to  uncertainty 
and  confusion.  Accordingly,  the  DOE 
found  that  the  ERA's  Motion  should  be 
denied. 

Implementation  of  Special  Refund 
Procedures 

Wickett  Refining  Company  KEF-0099. 
Pennzoil  Company  KEF-0104.  Sun 
Company  KEF-0105.  Phillips 
Petroleum  Company.  2/16/89.  KEF- 
0111. 

The  DOE  issued  a  final  Decision  and 
Order  establishing  procedures  to 
distribute  S34,720.020.90  plus  accrued 
interest,  obtained  from  Wickett  Refining 
Company,  Pennzoil  Company,  Sun 
Company,  and  Phillips  Petroleum 
Company.  The  DOE  has  determined  to 
distribute  these  funds  in  accordance 
with  the  DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges,  51  FR  27899  (August  4. 
1986).  In  making  this  determination,  the 
DOE  rejected  thie  comments  filed  by 
Philip  P.  Kalodner  concerning  the 


sufficiency  of  the  20  percent  set-aside 
for  injured  claimants.  The  specific 
information  required  in  an  Application 
for  Refund  is  set  forth  in  the  Decision 
and  Order. 

Refund  Applications 

Atlantic  Richfield  Company /Billy 
Wickman  et  al..  2/16/89,  RF304- 
2203  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  fifty-two  Applications  for 
Refund  filed  in  the  Atlantic  Richfield 
Company  (ARCO)  special  refund 
proceeding.  All  of  the  applicants 
documented  the  volume  of  their  ARCO 
purchases  and  were  end  users  or 
reseller/retailers  requesting  refunds  of 
less  than  $5,000.  Therefore,  each 
applicant  was  presumed  injured.  The 
refunds  granted  in  this  Decision  totalled 
$60,154  ($47,089  in  principal  and  $13,065 
in  interest). 

Atlantic  Richfield  Company/Eustacio 
Flores,  2/14/89,  RF304-4950 
The  DOE  issued  a  Decision  and  Order 
concerning  the  Application  for  Refund 
filed  by  the  firm  of  McMickle  & 
Edwards.  Inc.  on  behalf  of  Eustacio 
Flores,  the  sole  proprietor  of  a  number 
of  retail  service  stations.  The  DOE 
concluded  that  the  small  claims 
presumption  elected  by  Mr.  Flores  in  a 
previous  submission.  Case  No,  RF304- 
403,  applied  to  all  purchases  of  ARCO 
products  which  Mr.  Flores  made  for  all 
entities  under  his  proprietorship,  and  for 
which  Mr.  Flores  is  entitled  to  a  refund 
in  the  ARCO  proceeding.  Therefore, 
since  Case  No.  RF304-^9S0  claims  part 
of  a  refund  which  has  already  been 
granted,  the  DOE  concluded  that  it 
should  be  denied. 
Atlantic  Richfield  Company/Falls 
Service,  et  al.  2/14/89,  RF304-216. 
etal. 
The  DOE  issued  a  Decision  and  Order 
concerning  twenty-seven  Applications 
for  Refund  in  the  Atlantic  Richfield 
Company  special  refund  proceeding.  All 
of  the  applicants  were  either  end  users 
or  reseller/retailers  that  applied  for 
small  claims  presumption  refunds.  In 
addition,  each  applicant  documented  the 
volume  of  its  purchases  from  ARCO 
and,  therefore,  was  presumed  to  have 
been  injured  and  entitled  to  a  refund. 
The  DOE  concluded  that  thn  applicants 
should  receive  refunds  totaling  $71,200, 
representing  $55,741  in  principal  and 
$15,459  in  accrued  interest. 

Atlantic  Richfield  Company /}ac.  Inc. 

ORG&R,  Inc.,  et  al,  2/15/89. 

RF304-1514  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  twenty-one  Applications  for 
Refund  filed  in  the  Atlantic  Richfield 
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Company  (ARCO)  special  refund 
proceeding.  All  of  the  applicants 
documented  the  volume  of  their  ARCO 
purchases  and  were  end  users  or 
reseller-retailers  requesting  refunds  of 
$5,000  or  less.  Therefore,  each  applicant 
was  presumed  injured.  The  refunds 
granted  in  this  Decision  totalled  $48,532 
($37,992  in  principal  and  $10,540  in 
interest). 

Dept.  of  Public  Utilities  et  al..  2/16/89. 
RF272-22228  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refund  from  crude  oil 
overcharge  funds  to  28  applicants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27, 
1981.  Each  applicant  demonstrated  the 
volume  of  its  claim  either  by  consulting 
actual  records  or  by  using  a  reasonable 
estimate  of  its  purchases.  Each  applicant 
was  an  end-user  of  the  products  it 
claimed  and  was  therefore  presumed 
injured  by  the  DOE.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$84,928. 

Earth  Resources  Co./Malone  Oil  Co. 

Home  Petroleum  Corp..  2/16/89, 

RF239-16  RF239-17 
The  DOE  issued  a  Decision  and  Order 
concerning  Applications  for  Refund  filed 
by  Malone  Oil  Company  and  Home 
Petroleum  Corporation  in  the  Earth 
Resources  Company  special  refund 
proceeding.  Home  submitted  cost  banks 
which  indicated  that  it  did  not  recover 
the  full  amount  of  its  increased  costs 
during  the  period  of  regulation  and 
market  price  comparisons  from  which 
the  DOE  determined  that  Home  was 
injured  to  the  full  extent  of  its 
volumetric  share  by  its  purchases., 
Malone  was  unable  to  make  such  a 
showing  and,  therefore,  its  refund  was 
limited  by  the  small  claims  presumption 
of  injury.  After  examining  the  firms 
applications  and  supporting 
documentation,  the  DOE  concluded  that 
the  firms  should  receive  refunds 
totalling  $266,975,  representing  $144,802 
in  principal  and  $122,173  in  interest. 

Exxon  Corporation/Harry  R.  Lewis  et 
al.,  2/15/89,  RF307-1600  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  42  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
Applicants  purchased  directly  from 
Exxon  and  was  either  an  end-user  or 
reseller  whose  allocable  share  is  less 
than  $5,000.  The  DOE  determined  that 
each  applicant  was  eligible  to  receive  a 
refund  equal  to  its  full  allocable  share. 
The  sum  of  the  refunds  granted  in  this 
Decision  is  $27,265  ($23,387  principal 
plus  $3,878  interest). 


Exxon  Corporation/].  Carroll  Leake  ET 
AL.  2/13/89.  RF307-406  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  24  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
Applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  $5,000  or  an 
end-user  of  Exxon  products.  Each  of  the 
Applicants  disagreed  with  the  Exxon 
volume  printout  it  received  from  Exxon, 
and  submitted  gallonage  figures  based 
on  invoices  from  Exxon  and  internal 
records  for  the  years  in  which  they 
found  a  discrepancy.  The  EKDE  reviewed 
the  firm's  documentation  and  found  that 
in  each  case  it  supported  the  firm's 
purchase  claim  for  the  consent  order 
period.  Accordingly,  the  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  allocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$24,432  ($21,102  principal  plus  $3,330 
interest). 

Exxon  Corporation/Johnson's  Exxon  et 
al.  2/16/89.  RF307-500  et  ol. 
The  DOE  issued  a  Decision  and  Order 
concerning  54  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
refund  proceeding.  Each  of  the 
Applicants  purchased  directly  from 
Exxon  and  was  either  an  end-user  or 
reseller  whose  allocable  share  is  less 
than  $5,000.  The  DOE  determined  that 
each  applicant  was  eligible  to  receive  a 
refund  equal  to  its  full  allocable  share. 
The  sum  of  the  refunds  granted  in  this 
Decision  is  $55,127  ($47,280  principal 
plus  $7,847  interest). 

Exxon  Corporation/Pike  Creek  Exxon. 
2/15/89,  RF307-8208 
The  DOE  issued  a  Supplemental 
Order  to  Pike  Creek  Exxon  (Pike  Creek), 
an  applicant  granted  a  refund  in  Exxon 
Corp./Frank's  Exxon  Station,  18  DOE 

1 ,  Case  No.  RF307-00228  et  al. 

(January  27, 1989).  The  refund  amount 
for  Pike  Creek  listed  in  the  Appendix  to 
that  Decision  and  Order  was  calculated 
using  an  incorrect  volume  of  refined 
petroleum  products  from  Exxon.  The 
correct  purchase  volume  upon  which  to 
calculate  Pike  Creek's  refund  was 
3,632.123  gallons.  Since  the  original 
refund  had  not  yet  been  issued,  the  DOE 
rescinded  the  original  refund  and 
granted  Pike  Creek  the  correct  refund 
amount  of  $1,501  ($908  in  principal  and 
$143  in  interest). 

Exxon  Corporation/Siim's  Exxon  et  al.. 
2/13/89,  RF307-18t8  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  33  Applications  for  Refund 
filed  in  the  Exxon  Corporation  special 
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refund  proceeding.  Each  of  the 
Applicants  purchased  directly  from 
Exxon  and  was  either  a  reseller  whose 
allocable  share  is  less  than  SS.OOO  or  an 
end-oser  of  Exxon  products.  The  DOE 
determined  that  each  applicant  was 
eligible  to  receive  a  refund  equal  to  its 
full  aUocable  share.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$21,297  ($ia395  principal  plus  $2,902 
interest). 

Farmington  Public  Schools.  2/16/89. 
RF272-347 
The  DOE  issued  a  Decision 
concerning  an  Application  for  Refund 
that  Farmington  Ftiblic  Schools 
(Farmington)  submitted  in  the  Subpart  V 
crude  oil  refund  proceedings. 
Farmington  purchased  1,428.682  gallons 
of  petroleum  products  during  the  period 
August  19. 1973  through  January  27, 
1981.  Farmington  is  an  end-user  of 
petroleum  products  and  relies  upon  the 
end-user  presumption  of  injury.  The 
total  refund  approved  in  this  Decision  is 
$286. 

Gulf  Oil  Corpomtion/ASS.  Freight 
Systems.  Inc.  et  al..  2/15/89.  RF300- 
400.etal. 

The  DOE  issued  a  Decision  and  Order 
concerning  54  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$119,577. 

Gulf  OH  Corporation/Circle  F  Industries 
Inc.  et  al..  2/14/89.  RF30O-712.  et  at. 
The  DOE  issued  ■  Decision  and  Order 
concerning  16  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  Injury.  Hie  sum  of  the 
refunds  granted  in  this  Decision  is 
$1 8,396. 

Gulf  Oil  Corporation/Clyde  R.  Evans. 
Lampton-Love,  Inc.  Conservative 
Gas  Division.  2/14/89.  RF300-4996. 
RfdOa^5402.  RF30a-5523. 
The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for 
Refund  submitted  in  the  Gulf  Oil 
Corporation  special  refund  proceeding. 
Each  application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
S39.802. 

Gulf  Oil  Corporation/Essex  Oil 

Company,  el  a!..  2/15/89.  RF300- 
1396.  et  al. 
The  DOE  issued  a  Decision  and  Order 
concerning  27  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 


application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$175,068. 

Gulf  Oil  Corporation/George  and  Bills 
Gulf  Town  and  Country  Gulf 
Northside  Gulf.  2/16/89,  RF300-170. 
RF300-S62.  RF30O-4764. 

The  DOE  issued  a  Decision  and  Order 
concerning  three  Applications  for 
Refund  submitted  in  the  Gulf  Oil 
Corporation  special  refund  proceeding 
by  George  and  Bills  Gulf.  Town  and 
Country  Gulf,  and  Northside  Gulf. 
Because  the  three  gas  stations  were 
under  common  ownership  during  the 
consent  order  period,  and  because  their 
total  allocable  share  exceeds  $5,000.  it  is 
appropriate  to  consider  them  together 
when  applying  the  presumptions  of 
injury.  The  three  stations  collectively 
purchased  16.482.106  gallons  of  covered 
Gulf  products,  and  their  Applications 
were  approved  under  the  40  percent 
presumption  of  injury  method.  The  total 
refund  granted  in  this  Decision  is  $6,484. 

Gulf  Oil  Corporation/Livingston  Gas 
and  Electric  Co.,  et  al.  2/16/89. 
RF300-6424. 

The  DOE  issued  a  Decision  and  Order 
concerning  6  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  The  four  end- 
user  application  was  approved  a  refund 
for  their  full  allocable  share.  The  two 
retailer  applications  were  approved 
using  a  presumption  of  injury.  The  sum 
of  the  refunds  granted  in  this  Decision  is 
$31M91. 

Gulf  Oil  Corporation /Spotsylvania 
County  School  Board.  2/16/89. 
RF300^44d6 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refimd 
submitted  by  an  indirect  purchaser  in 
the  Gulf  Oil  Corporation  special  refimd 
proceeding.  Because  the  indirect 
purchaser's  suppliec  the  direct 
purchaser  from  Gulf,  was  awarded  a 
refund  based  upon  a  presumption  of 
injury,  the  indirect  purchaser's 
Application  ws  approved  under  the 
same  procedure  as  a  direct  purchaser 
using  a  presumption  of  injury.  The  sum 
of  the  refund  granted  in  this  Decision  is 
$1,093. 

Gulf  Oil  Corporation/Triad  Chemical 
Company,  et  al..  2/16/89.  RF300- 
4830.  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  five  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 


refunds  granted  in  this  Decision  is 
$14,5ia 

Gulf  Oil  Corporation/Van  Doren  Oil 
Corporation,  et  al,  2/16/89.  RF300- 
5013.  et  al. 

The  DOE  issued  a  Decision  and  Order 
concerning  four  Applications  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding.  Each 
application  was  approved  using  a 
presumption  of  injury.  The  sum  of  the 
refunds  granted  in  this  Decision  is 
$38,545. 

Gulf  Oil  Corporation/W.K.  Jones,  Inc., 
2/13/89,  RF300-2O26 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  in  the  Gulf  Oil  Corporation 
special  refund  proceeding  by  WJC. 
Jones.  Inc.  W.K.  Jones  purchased 
1,380,726  gallons  of  Gulf  distillate  as  a 
reseller  and  distributed  2,728.367  gallons 
of  Gulf  gasoline  and  other  products  as  a 
consignee.  W.K.  Jones'  total  allocable 
share  is  less  than  $5,000.  Because  W.K. 
Jones  did  not  attempt  to  demonstrate 
injury,  it  was  awarded  a  full  volumetric 
refund  on  its  reseller  gallons  and  10 
percent  of  its  allocable  share  as  a 
consignee.  The  total  refund  granted  in 
this  Decision,  including  principal  and 
interest,  is  $1,372. 

Massachusetts  Container  Corp.  et  al..  2/ 
14/89.  RF272-3320.  et  al. 
The  DOE  issued  a  Decision  and  Order 
granting  refunds  from  crude  oil 
overcharge  funds  to  ten  claimants  based 
on  their  respective  purchases  of  refined 
petroleum  products  during  the  period 
August  19, 1973  through  January  27. 
1981.  Each  applicant  used  the  petroleum 
products  for  various  commercial 
activities  and  each  determined  its  clnim 
by  consulting  actual  purchase  records. 
As  an  end-user,  each  applicant  was 
entitled  to  receive  a  refund  of  its  full 
volumetric  share.  The  refund  granted  in 
this  Decision  is  $7,734. 

Murphy  Oil  Corporation/Florida  Power 
Corporation  et  al..  2/13/89.  RF309- 
334  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  applications  filed  by  thirteen 
purchasers  of  Murphy  refmed  petroleum 
products  in  the  Murphy  Oil  Corporation 
special  refund  proceeding.  One 
applicant  considered  in  this  Decision  is 
a  public  utility  while  another  is  an 
agricultural  cooperative.  Both  provided 
certification  that  they  would  notify  their 
customers  and  members  of  any  refund 
received  and  that  they  would  pass  the 
refund  through  to  their  members  and 
customers.  According  to  the  procedures 
set  forth  in  Murphy  Oil  Corp..  17  DOE 
f  85.782  (1988),  each  applicant  was  found 


to  be  eligible  for  a  refund  based  on  the 
volume  of  products  it  purchased  from 
Murphy.  The  total  amount  of  refunds 
approved  in  this  Decision  was  $22,OW, 
representing  $19,270  in  principal  plus 
S2.776  in  accrued  interest. 
Murphy  Oil  Corporation /Frank  Guthrie 

Oil  Co.,  Inc.  et  al..  2/16/89,  RF309- 

702  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  filed 
by  seven  applicants,  all  purchasers  of 
refined  petroleum  products,  in  the 
Murphy  Oil  Corporation  special  refund 
proceeding.  Each  applicant  was  found  to 
be  injured  under  the  appropriate  mid- 
level  presumption  of  injury  deOned  in 
Murphy  Oil  Corp.,  17  DOE  1185,782 
(1988).  According  to  the  procedures  set 
forth  in  that  decision,  each  applicant 
was  found  to  be  eligible  for  a  refund  of 
$5,000  or  40%  of  its  full  allocable  share, 
whichever  was  greater,  based  on  the 
volume  of  product  it  purchased  from 
Murphy.  The  total  refund  approved  in 
this  Decision  was  $75,055.  representing 
$65,608  in  principal  plus  $9,447  in 
accrued  interest. 

Murphy  Oil  Corporation/Southwest 
Georgia  Oil  Company  et  al.  2/13/ 
89.  RF309-203  et  al. 

The  DOE  issued  a  Decision  and  Order 
granting  Applications  for  Refund  filed 
by  9  applicants,  all  purchasers  of  refined 
petroleum  products,  in  the  Murphy  Oil 
Corporation  special  refund  proceeding. 
Each  applicant  was  found  to  be  injured 
under  die  appropriate  mid-level 
presumption  of  injury  defined  in  Murphy 
Oil  Corp.,  17  DOE  1185,782  (1988). 
According  to  the  procedures  set  forth  in 
that  decision,  each  applicant  was  found 
to  be  eligible  for  a  refund  of  $5,000  or 
40%  of  its  full  allocable  share,  whichever 
was  greater,  based  on  the  volume  of 
product  it  purchased  from  Murphy.  The 
total  refund  approved  in  this  Decision 
was  $64,575,  representing  $56,447  in 
principal  plus  ^128  in  accrued  interest. 
Ready  Mix,  Inc.,  2/16/89.  RF272-18416 

In  Robert  Donnell,  et  al..  18  DOE  \ 

,  Nos.  RF272-14810.  et  al.  (January 

18, 1989),  the  Department  of  Energy 
issued  a  Decision  and  Order  in  its 
Subpart  V  Crude  Oil  refund  proceedings 
granting  refunds  to  Ready  Mix.  Inc.  and 
53  other  applicants.  In  that  Decision, 
Ready  Mix.  Inc.  (Case  No.  RF272-18416) 
was  granted  a  refund  of  $120.  Ready 
Mix,  Inc.  had  previously  been  granted  a 
refund  of  $120  under  the  name  of 
Johnson  Block  &  Ready  Mix,  Inc.  (Case 
No.  RF272-17849)  in  Ronald  Smith,  et 
al.,  18  DOE  1185,253  (1988).  Because  both 
refunds  were  based  on  identical 
peiroleum  purchases,  the  second  refund 
was  rescinded. 


Rinker  Materials  Corporation.  2/14/89, 
RF272-7409,  RD272-7409. 

The  DOE  granted  a  refund  to  Rinker 
Materials  Corp.  (Rinker).  a  cement  and 
concrete  block  producer  that  purchased 
refined  petroleum  products  during  the 
period  August  19, 1973  through  January 
27, 1981.  A  group  of  thirty  states  and  two 
territories  of  the  United  States  filed  a 
consolidated  pleading  objecting  to 
Rinker's  refund  application  because 
they  claimed  that  the  claimant  had 
passed  through  all  crude  oil  overcharges 
to  its  customers.  In  support  of  its 
objections,  the  States  submitted  an 
affidavit  by  an  economist  stating  that 
virtually  every  industry  was  able  to  pass 
through  costs  to  its  customers  and  that 
some  specific  evidence  regarding  the 
cement  industry  indicated  that  cement 
producers  were  able  to  pass  through 
some  increased  costs.  The  DOE 
determined  that  such  generalized 
statements  about  the  cement  industry 
were  not  sufficient  to  rebut  the 
presumption  of  injury  afforded  end- 
users  in  the  crude  oil  refund  proceeding. 
Additionally,  the  DOE  determined  that 
the  specific  information  about  the 
cement  industry  cited  in  the  economist's 
affidavit  did  not  apply  to  the  particular 
situation  of  Rinker,  which  produced 
concrete  block,  not  cement.  Because  the 
States  had  not  rebutted  the  presumption 
of  injury,  their  Motion  for  Discovery  was 
determined  to  be  inappropriate  and 
therefore  dismissed.  Rinker  provided 
sufficient  documentation  of  its 
purchases  and  accordingly  was  granted 
a  refund  of  $13,538. 

Standard  Oil,  Co.  (Indianaj/Nebroska, 
2/13/89.  RQ251-249 

The  DOE  issued  a  Decision  and  Order 
approving  a  second-stage  refund 
application  submitted  by  the  State  of 
Nebraska  in  the  Standard  Oil  Co. 
(Indiana)  special  fund  proceeding. 
Standard  Oil  Co..  (Indiana),  14  DOE 
H  85. 161  (1986)  [Amoco  II).  Nebraska 
requested  the  use  of  $213,196  plus 
$38,375  accrued  interest  for  a  statewide 
energy  management  education  program 
directed  at  agricultural  producers.  The 
DOE  determined  that  the  proposed 
program  would  provide  energy-related 
restitution  to  the  State's  agricultural 
community  as  well  as  the  citizens  of 
Nebraska  injured  by  crude  oil 
overcharges.  Therefore,  DOE  authorized 
the  use  oi  Amoco  II  funds  totalling 
$251,571  for  this  plan. 

State  Escrow  Distribution.  2/14/89. 
RF302-4 

The  Office  of  Hearings  and  Appeals 
ordered  the  DOE's  Office  of  the 


Controller  to  distribute  $18,600,000.00  to 
the  State  Governments.  Those  funds  had 
been  set  aside  for  distribution  to  thp 
States  in  four  previously  issued 
Decisions:  Amorient  Petroleum  Co..  18 

DOE  \ .  No.  KEF-0101  (February  3. 

1989);  Lone  Star  Oil  &  Chemiccl  Co..  18 

DOE  \ __,  No.  KEF-0106  (Ianuar\  31. 

1989);  New  York  Petroleum.  Inc..  18  DOE 
f  85,435  (1988);  and  World  Oil  Co..  17 
DOE  HH  85.568  and  85,669  (1988).  The  use 
of  the  funds  by  the  States  is  governed  by 
the  Stripper  Well  Settlement  Ag-'eement. 

Stowe  Mills.  Incorporated,  2/14/89. 
RF272-2007 

The  DOE  issued  a  Decision  and  Order 
granting  a  crude  oil  refund  application 
filed  by  Stowe  Mills,  Incorporated 
(Stowe).  Stowe  requested  a  refund 
based  on  19,549.032  gallons  of  refined 
petroleum  products  it  used  in  its 
manufacturing  plants.  Stowe  uses  fuel 
oil  in  the  process  of  "heal  selling."  or 
putting  the  twist  in  yam.  The  Slates 
objected  to  Slowe's  refund  because, 
they  argued,  Stowe  was  not  injured  by 
crude  oil  overcharges.  The  Stales  argued 
that  the  economic  climate  in  the  textile 
industry  allowed  Stowe  to  pass  through 
the  effects  of  crude  oil  overcharges.  The 
OHA  determined  that  industry-wide 
data  does  not  adequately  rebut  the  end- 
user  presumption  and  prove  that  Stowe 
passed  through  the  crude  oil 
overcharges.  Accordingly,  the  0\\.\ 
determined  that  Stowe  is  eligible  to 
receive  its  full  allocable  share,  withou: 
submitting  a  detailed  demonstration  of 
injury.  The  total  refund  granted  in  this 
Decision  is  $3,910.  Stowe  will  receive 
additional  refunds  once  more  crude  oil 
monies  become  available. 

Texasgulf  Chemical  Company.  2/16/89. 
RF272-31995 

The  DOE  issued  a  Decision  and  Order 
granting  Texasgulf  Chemical  Company's 
(Texasgulf)  Application  for  Refund  in 
the  DOE's  Subpart  V  crude  oil  refund 
proceeding.  Texasgulf  engaged  in  the 
mining  of  phosphate  rock  and  its 
conversion  into  fertilizer  products. 
Texasgulf  documented  its  purchase  of 
140.059,645  gallons  of  refined  petroleum 
products  by  submitting  copies  of  DOE 
Form  CS  189-P.  entitled  "Plant  Reporting 
Form,"  which  provided  specific 
information  regarding  the  firm's 
petroleum  product  consumption  during 
the  crude  oil  settlement  period.  For 
those  years  in  which  Texasgulf  did  not 
have  copies  of  this  form,  the  firm 
submitted  reasonable  estimates.  The 
applicant  was  an  end-user  of  the 
petroleum  products  it  purchased  and 
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thus  was  eligible  for  a  refund.  The 
refund  granted  in  this  Decision  and 
Order  was  S28,012. 


Crude  Oil  End-Users 

The  Office  of  Hearings  and  Appeals 
granted  crude  oil  overcharge  refunds  to 


end-user  applicants  in  the  following 
Decisions  and  Orders: 


Nam* 


J.  Maunc«  Encfcson  •(  tf... 

LK.  Mickleatai 

Ubco  U»  m  ai 

Stmrit  FanMS  «  al 


Dismissals 

The  following  submissions  were 
dismissed: 


Nam* 


Slaton. 


Alic«  Amotd...: 

Aigyta  T.  Mom 

Bon  Am  Qaa  Santo* ..... 

Bordar  Rihartat 

Ouek  Haiibar-t  Safvtoa 
Inc 

Oty  ol  Saoramsmo 

Oavaland  Qnbttna 

CoHax  Craoaoting  Compwiy 

Cook  Brolhan  01  Corn^any 

Coac»  Fka  Pnmeaon  OM^on 

0«0  F«Tna.- 

Data  K  BaOwd. 

Oamatar.  Inc.- __.. 

Don  PotaayniU..— 

Edunan  Oraak  Qtantaa. _ „., 

Filppo  «  Sona.  mc 

GaraW  Bacfcar 

Oartiard  Light ._ _ 

Qovafnmaot  AoeountUjiBy  Projact 


Marttofd  Provii«on  Comp«n» ....- 

MunlJay  Broa.  P» _. 

Hurtay  TrucMng  Co 

J<««son  Counly,  Cotorttfo 

New  Prowdanca  Boaid  of  Educ*- 

ton. 
Oxford  Araa  Comtnunity  Schools.... 

Pamran 

Rslw's  OS  Compwfy 

WoBCh  Exxon _ 

Satebuiy  Road  Exxon 

Sauoarman  SkaMy 

Saundirs  GMly 

SE'sAico 

Sarvtca  Amahca  Corp 

Sho»a  RaniaiB.  Inc 

SiMars   o(   iha   Holy   FMiriy   o« 

Nazaraih. 

Skal-Art»,  Inc 

Ttia  Lanora  MarcanVa  Aam 

Widing  Traniponation,  Inc 

Willed  Anton 


CaaaNa 


RF272-43362 

RF272-«7W0 

RF277-M 

RF272.62070 

RF272-58421 

RF272-494a0 

RF272-40325 

RF272.eai»4 

RF265-2772 

RF272-«3939 

RF272.6aoee 

RF272-6333e 

RF272-74921 

RF272.41783 

RF272-48393 

RF272-7SO50 

RF27a-e3075 

RF272-55536 

KFA-0260 

KFA-02ei 

KFA-0262 

RF272-74237 

RF272-4a814 

RF272-74057 

RF272-71267 

RF272-7490e 

RF272-«8073 

RF272-5533S 

RF3 10-327 

RF307-174a 

RF307-6242 

RF2a6-2771 

RF265-2770 

RF3O4-7044 

HF272-e0366 

flF272-«7ieO 

RF272-7S00e 

RF2S5-204e 
RF272-73a60 
RF272-e2733 
RF272-70701 


Case  No. 


RF272-1770 
RF272-28504 
RF272-26500 
flF272-2530e 


Data 


2/15/88 
2/15/89 
2/15/88 
2/15/89 


Number  of 
ap()ltcants 


113 

67 

137 

149 


ToM  refund 


$7,179 
16.874 
48.576 
42.143 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue  SW..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  IKX)  p.m.  and  5i)0  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 


Guidelines,  a  commercially  published 

loose  leaf  reporter  system. 

May  18. 1988. 

Gaorge  B.  Biaaaay. 

Director.  Office  of  Hearings  and  Appeals. 

(FR  Doc  8»-12923  Filed  5-30-89: 8:45  am] 

■UJMO  COW  S4s»-ei^ 


Hearing  In  th*  Texaco  Special  Refund 
Proceeding 

AQENCv:  Office  of  Hearings  and 
Appeals,  DOE. 

ACTION:  Notice  of  Hearing  in  the  Texaco 
Special  Refund  Proceediiu.  Case  No. 
KEF-0119.    

MIMMARV:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
hereby  officially  announces  the 
convening  of  a  public  hearing  to 
consider  issues  raised  in  a  special 
refund  proceeding  regarding  the 
distribution  of  funds  obtained  as  a  result 
of  a  Consent  Order  entered  Into 
between  Texaco  Inc.  and  the 
Department  of  Energy. 

Foa  nmTNCR  infomiation  contact: 

Victor  Miller,  OfTice  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585.  (202)  586^921. 
SUPFICMCNTARY  INFONMATION:  On 
March  27, 1989,  the  Office  of  Hearings 
and  Appeals  (OHA)  of  the  Department 
of  Energy  (DOE)  issued  a  Proposed 
Decision  and  Order  in  the  Texaco 
special  refund  proceeding.  Case  No. 
KEF-0119.  54  FR  13420  (AprU  3, 1989).  In 
that  Decision,  the  OHA  proposed 
procedures  to  govern  the  disbursal  of 
$1,198,000,000,  plus  interest,  to  be 
received  by  the  DOE  as  a  result  of  a 
Consent  Order  entered  into  between  the 
DOE  and  Texaco.  In  the  Proposed 
Decision,  the  OHA  indicated  that  it 
might  hold  a  public  hearing  to  consider 
the  issues  raised  by  commentors  in  this 
proceeding  if  sufficient  interest  was 
expressed.  In  view  of  the  number  of 
responses  received,  the  types  of  issues 
addressed,  and  the  explicit  requests  of  a 
significant  number  of  commentors,  the 
OHA  has  determined  that  a  public 


hearing  should  be  held  to  consider 
issues  relating  to  the  Texaco  special 
refund  proceeding.  This  hearing  will  be 
held  on  Tuesday.  June  27. 1989  at  10:00 
a.m.  in  Room  lE-245  of  the  Forrestal 
Building.  1000  Independence  Avenue 
SWh  Washington,  DC.  If  necessary,  the 
hearing  will  be  continued  on 
Wednesday,  June  28, 1989. 

Requests  to  make  presentations  at  this 
hearing  must  be  received  In  writing  by 
the  OHA  by  June  20, 1989.  They  must  be 
marked  'Texaco  Public  Hearing,  Case 
No.  KEP-D119"  and  be  sent  to  the 
address  indicated  at  the  beginning  of 
this  notice.  The  request  shall  identify  the 
person  (including  address  and  phone 
number)  wishing  to  make  a  presentation 
and  the  amount  of  time  requested  by  the 
speaker.  The  OHA  will  determine  the 
amount  of  time  allotted  to  each  speaker. 
Requests  shall  also  include  an  original 
and  one  copy  of  any  supplemental 
information  that  a  speaker  intends  to 
refer  to  in  his  or  her  presentation.  In 
addition,  each  speaker  must  prepare  and 
bring  to  the  hearing  50  copies  of  any 
prepared  statement  and  attachments  for 
distribution  to  those  in  attendance. 
May  la  i9ea 
Caotga  B.  Braxnay. 

Director,  Office  of  Hearings  and  Appeals. 
(FR  Doc.  89-12924  Filed  5-30-89;  8:45  am] 

BtLLMQ  CODE  •4SO-01-4I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-180813;  FRL-3S77-4] 

Receipt  of  Application  for  Emergency 
Exemption  To  Uae  Fenpropathrin; 
Solicitation  of  Pubic  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  received  a  request 
for  an  emergency  exemption  from  the 
Illinois  DeiMrtment  of  Agriculture 
(hereaftei  referred  to  as  the 
"Applicant")  to  use  the  active  ingredient 
fenpropathrin  (Danitol)  to  control  the 


European  red  mite  [Panonychus  ulmij 
on  7,500  acres  of  apples  in  Union. 
Jackson.  Johnson,  Perry,  Randolph.  St. 
Clair,  Madison,  Jersey,  Calhoun,  Pike, 
Adams,  Champaign,  Vermilion, 
Winnebago,  Boone,  Kane,  Lake,  DuPage, 
DeKalb,  Marshall  Rock  Island, 
Henderson,  and  McLean  counties. 
Danitol  contains  an  unregistered  active 
ingredient  and,  therefore,  in  accordance 
with  40  CFR  166.24.  EPA  is  soliciting 
conunent  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATE:  Comments  must  be  received  on  or 
before  June  5, 1989. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180813,"  should  be 
submitted  by  mail  to: 
Public  Docket  and  Freedom  of 

Information  Section.  Field  Operations 

Division  (H7506C).  Office  of  Pesticide 

Programs,  Environmental  Protection 

Agency,  401  M  Street.  SW., 

Washington,  DC  20460. 
In  person,  bring  comments  to:  Room  236, 

Crystal  Mall  #2, 1921  Jefferson  Davis 

Highway,  Ariington.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information 
(CBI)."  Information  so  marked  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  contain 
CBI  must  be  submitted  for  inclusion  in 
the  public  record.  Information  not 
marked  confidential  may  be  disclosed 
publicly  by  EPA  without  prior  notice  to 
the  submitter.  All  written  comments  will 
be  available  for  inspection  in  Room  236 
at  the  address  given  above  from  8  a.m. 
to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT  By 

mail: 

Jim  Tompkins.  Registration  Division 
(H7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  Street,  SW., 
Washington.  DC  20460. 

OfTice  location  and  telephone  number: 
Room  716,  Crystal  Mall  #2. 1921 

Jefferson  Davis  Highway,  Arlington, 

VA,  (703-557-1806). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C  136p),  the  Administrator  may. 
at  his  discretion,  exempt  a  State  agency 
from  any  provisions  of  FIFRA  if  he 
determines  that  emergency  conditions 
exist  which  require  such  exemption. 

The  Applicant  has  requested  the 
Administrator  to  issue  a  specific 


exemption  to  permit  the  use  of  an 
unregistered  miticide,  fenpropathrin 
(CAS  39515-41-8),  manufactured  as 
Danitol,  by  Valent  U.S.C.  Corporation, 
to  control  European  red  mites  on  7,500 
acres  of  apples.  Information  in 
accordance  with  40  CFR  Part  166  was 
submitted  as  paYt  of  this  request.  The 
Applicant  indicates  that  over  the  last 
few  years  many  growers  have 
experienced  increasing  difficulty'  in 
controlling  European  red  mites  and  have 
suffered  significant  economic  losses. 
Mite  outbreaks  may  first  occur  in  late 
April  or  early  May,  before  predators 
become  active  or  abundant  enough  to 
provide  control.  An  emergency  situation 
has  been  created  primarily  by  the 
development  of  resistance  in  the  mite 
population  to  previously  effective 
acaricides,  then  cancellation  of  Plictran. 
Available  alternatives  such  as  Carzol, 
Omite,  Vydate.  or  Morestan  are  either 
less  effective,  more  toxic  to  predators 
and/or  have  use  restrictions  which  limit 
the  timing  of  applications. 

Danitol  will  be  applied  by  ground  at  a 
maximum  rate  of  21  Mi  fluid  ounces  of 
product  (6.4  ounces  active  ingredient) 
per  acre.  Application  will  be  made  as 
needed  to  maintain  control.  A  maximimi 
of  2.4  pounds  of  active  ingredient  may 
be  apphed  per  growing  season.  A  19-day 
preharvest  interval  will  be  observed. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  receipt  of  an 
application  for  a  specific  exemption 
proposing  use  of  a  new  chemical  (i.e.,  an 
active  ingredient  not  contained  in  any 
currently  registered  pesticide).  Such 
notice  provides  for  the  opportunity  for 
public  comment  on  the  application. 
Accordingly,  interested  persons  may 
submit  written  views  on  this  subject  to 
the  Field  Operations  Division  at  the 
address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Illinois  Department  of  Agriculture. 

Dated:  May  1&  1989. 
Anne  E.  Lindsay, 

Director  Registration  Division.  Office  of 
Pesticide  Programs. 

[FR  Doc.  89-12786  Filed  5-30-B9;  8:45  am) 
BiLUNG  CODE  esao-ao-M 

[OPP-100063;  FRL-3575-5) 

Versar  Inc^  Transfer  of  Data 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Versar  Inc.  has 
been  awarded  a  contract  to  perform 
work  for  the  EPA  Office  of  Pesticide 
Programs,  and  will  be  provided  access 
to  certain  information  submittpd  to  EPA 
under  FIFRA  and  the  FFDCA.  Some  of 
this  information  may  have  been  claimed 
to  be  confidential  business  information 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  Versar  Inc. 
consistent  with  the  requirements  of  49 
CFR  2.307(h)(3)  and  2.308(i)(2). 
respectively.  This  transfer  will  enable 
Versar  Inc.  to  fulfill  the  obligations  of 
the  contract  and  serves  to  notify 
affected  persons. 

DATE:  Versar  Inc.  will  be  given  access  to 

this  information  no  sooner  than  June  5. 

1983. 

FOR  FURTHER  NiFORMATKM*  COKT ACT: 

By  mail: 

Catherine  S.  Grimes.  Program 

Management  and  Support  Division 

(H7502C).  Office  of  Pesticide 

Programs,  Environmental  Protection 

Agency.  401  M  Street.  SW.. 

Washington.  DC  20460. 

Office  location  and  telephone  number 
Room  212,  CM  *2, 1921  Jefferson  Davis 

Highway.  Arlington.  VA,  (703)  537- 

4460 
SUPPLEMENTARY  INFOIWATION:  Under 
Contract  No.  68-02-4254.  Versar  Inc. 
will  review  exposure  studies  (including 
exposure  to  workers  during  mixing/ 
loading/application  procedures  and 
during  reentry/harvesting  activities) 
submitted  by  registrants  to  evaluate  the 
adequacy  of  the  quality  assurance 
procedures  and  protocol  carried  out 
during  both  the  laboratory  and  field 
work.  The  results  of  this  review  will  be 
readily  accessible  reference  and  risk 
analysis  system,  the  National  Exposure 
Database.  This  contract  is  a  carry -on  of 
a  previous  contract  No.  68-01-7053  (FKN 
30543  dated  August  27. 19C6).  This 
contract  involves  no  subcontractor. 

The  Office  of  Pesticide  Programs  has 
determined  that  access  by  Versar  Inc.  to 
information  on  all  pesticide  chemicals  is 
necessary  for  the  performance  of  this 
contract. 

Some  of  this  info'-mation  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  4.  6.  and  7  of  FIFRA 
and  obtained  under  sections  408  and  409 
of  the  FFDCA. 


BEST  COPY  AVAILABLE 
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In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(3)  and  2.308(i)(2).  the 
contract  with  Versar  Inc.  prohibits  use 
of  the  information  for  any  purpose  other 
than  purposes  speciHed  in  the  contract; 
prohibits  disclosure  of  the  information 
in  any  form  to  a  third  party  without 
prior  written  approval  from  the  Agency 
or  affected  business;  and  requires  that 
each  ofTicial  and  employee  of  the 
contractor  sign  an  agreement  to  protect 
the  information  from  unauthorized 
release  and  to  handle  it  in  accordance 
with  the  FIFRA  Information  Security 
Manual.  In  addition,  Versar  Inc.  is 
required  to  submit  for  EPA  approval  a 
8'^curity  plan  under  which  any  CBI  will 
he  secured  and  protected  against 
unauthorized  release  or  compromise.  No 
information  will  be  provided  to  this 
contractor  until  the  above  requirements 
have  been  fully  satisHed.  Records  of 
information  provided  to  this  contractor 
will  be  maintained  by  the  Project  Officer 
for  this  contract  in  the  EPA  Office  of 
Pesticide  Programs.  All  information 
supplied  to  Versar  Inc.  by  EPA  for  use  in 
connection  with  this  contract  will  be 
returned  to  EPA  when  Versar  Inc.  has 
completed  its  work. 

Dated:  May  17. 1989. 
Douglu  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  89-12562  Filed  5-30-89:  8:45  am] 
MLUNQ  COOC  WM-fO-H 


FEDERAL  RESERVE  SYSTEM 

First  State  Bancorp  at  al^  Formationa 
of;  Afiqulaitlona  by;  and  Mergers  of 
Bank  Holding  Companiea 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  2^5.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(cl  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 


any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  June  16, 
1989. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge.  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  First  State  Bancorp,  Howell,  New 
Jersey;  to  acquire  20  percent  of  the 
voting  shares  of  First  Washington  State 
Bank,  Washington  Township,  New 
Jersey,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Wabeno  Bancorporation,  Inc., 
Altoona,  Iowa;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  State 
Bank  of  Wabeno,  Wabeno.  Wisconsin. 
Comments  on  this  application  must  be 
received  by  June  8, 1989. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  New  Richland  Bancshares,  Inc., 
New  Richland,  Minnesota;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  State 
Bank  of  New  Richland,  New  Richland, 
Minnesota. 

D.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President]  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  The  Abbott  Bank  Group,  Inc.. 
Alliance,  Nebraska;  to  merge  with 
Bridgeport  Banshares,  Inc.,  Bridgeport. 
Nebraska,  and  thereby  indirectly 
acquire  The  Abbott  Bank,  Bridgeport, 
Nebraska;  Hemingford  Bancshares,  Inc., 
Hemingford,  Nebraska,  and  thereby 
indirectly  acquire  The  Abbott  Bank, 
Hemingford.  Nebraska;  and  Hyannis 
Banshares,  Inc.,  Hyannis,  Nebraska,  and 
thereby  indirectly  acquire  The  Abbott 
Bank,  Hyannis,  Nebraska. 

2.  American  Banking  and  Financial 
Corporation,  Denver,  Colorado;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  American  National  Bank, 
Littleton,  Colorado,  in  organization, 
which  engages  in  the  sale  of  credit- 
related  life  and  accident  and  health 
insurance  only. 

3.  Commercial  Bankstock 
Corporation,  Inc.,  Oklahoma  City, 
Oklahoma;  to  merge  with  Mercantile 
Bancorp,  Inc..  Moore,  Oklahoma,  and 
thereby  indirectly  acquire  Mercantile 
Bank,  N.A.,  Moore.  Oklahoma. 


Board  of  Govemora  of  the  Federal  Reserve 
System,  May  24. 1989. 
Jennifer  |.  lohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  69-12836  Filed  5-30-89:  8:45  am] 
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PNC  Financial  Corp.,  et  al.;  Notice  of 
Applications  to  Engage  de  Novo  in 
Permissible  Nontianking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1343(c)(8)]  and  S  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  \  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
confiicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  June  9, 1989. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President]  1455 
East  Sixth  Street,  Cleveland,  Ohio  44101: 

1.  PNC  Financial  Corp.,  Pittsburgh, 
Pennsylvania;  to  engage  de  novo  through 
its  subsidiary,  BHC  Securities.  Inc.. 
Philadelphia,  Pennsylvania,  in 


underwriting  and  dealing  in  government 
obligations  and  money  market 
instruments  to  the  extent  pursuant  to 
S  225.25(b)(16)  of  the  Board's  Regulation 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President]  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Central-State  Bancorp,  Inc., 
Frankfort  Michigan;  to  engage  de  novo 
through  its  subsidiary,  Central  State 
Leasing.  Inc..  Frankfort.  Michigan,  in 
lea.sing  of  personal  and  real  property 
pursuant  to  S  225.25(b)(5)  of  the  Board's 
Regulation  Y. 

2.  First  Midwest  Bancorp,  Inc., 
Napennlle,  Illinois;  to  engage  de  novo 
through  its  subsidiary.  First  Midwest 
Bank/Central  Region,  National 
Association,  Seneca,  Illinois,  through  the 
expansion  of  the  activities  of  the 
subsidiary,  in  activities  listed  in 

S  225.25(b)(5)  of  the  Board's  Regulation 
Y.  by  exercising  fiduciary  powers 
permitted  to  national  banking 
associations,  such  powers  include 
services  related  to  estates  and  trusts, 
custodial  relationships,  agencies, 
corporate  trust  administration,  employee 
benefit  plans  and  guardianships.  TTiese 
activities  will  be  conducted  in  Danville. 
Joliet  Moline,  Morris,  Lake  Forest 
(offices  in  wdiich  diey  currently  provide 
services)  and  Waukegan,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  24, 1989. 
(ennifer  |.  lohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-12837  Filed  5-30-89;  8:45  am) 
BHJJNQ  COM  •21».eiHI 


RHNB  Corp.;  Acquisition  of  Company 
Engaged  In  Permissible  Nonbanking 
Activities 

The  or^anizati(Hi  listed  in  this  notice 
has  apphed  under  S  225.23  (a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2]  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  5  22S.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 


Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  he  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  June  21, 1989. 

A.  Federal  Reserve  Bank  of  Ridunond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President] 
701  East  Byrd  Street,  Richmond.  Virginia 
23261: 

1.  RHNB  Corporation,  Rock  Hill. 
South  Carolina;  to  acquire  Sterling 
Commercial  Corporation.  Charlotte. 
North  Carolina,  and  thereby  engage  in 
recourse  factoring,  and  accounts 
receivable  financing  pursuant  to  §  225.25 
(b)(l](iv)  and  (b)(l)(v)  and  leasing  of 
personal  property  pursuant  to 
§  225.25(b)(5)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  24. 1989. 

,  Jennifer  ).  Johnson, 

Associate  Secsetary  of  the  Board. 

[FR  Doc.  89-12838  Filed  5-30-89:  8:45  am] 

BUXMG  CODE  6210-01-41 


SoutfiTrust  Corp.,  Birmingham,  AL; 
Proposal  to  Underwrrite  and  Deal  in 
Certain  Securities  to  a  Limited  Extent 

SouthTmst  Corporation,  Birmingham. 
Alabama  ("Applicant"),  has  applied, 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  ("BHC  Act")  (12 
U.S.C.  1843(c)(8))  and  S  225.23(a)  of  the 
Boards  Regulation  Y  (12  CFR  225.23(a)). 
for  permission  to  engage  de  novo 
through  SouthTmst  Securities, 
Incorporated  ("Company"),  in 
underwriting  and  dealing,  to  a  limited 
degree,  in  conmiercial  paper  (which  will 
be  of  prime  quality,  short-term,  sold  in 
minimum  denominations  of  $100,000, 
and  exempt  from  registration 
requirements  of  the  Securities  Act  of 
1933),  municipal  revenue  bonds 
(including  "public  ownership"  securities. 


where  the  issuer  or  the  governmental 
unit  on  behalf  of  which  the  banks  are 
issued  is  the  sole  owner  of  the  financed 
facility).  1-4  family  mortgage-related 
securities,  and  consumer  receivable- 
related  securities  ("ineligible 
securities").  These  securities  are  eligiWe 
for  purchase  by  banks  for  their  own 
account  but  not  eligible  for  banks  to 
underwrite  and  deal  in.  In  addition. 
Applicant  has  applied  to  engage  in 
undervi'riting  and  dealing  in  bank- 
eligible  seciu-ities  pursuant  to 
§  225.25(b)(16]  of  the  Board's  Regulation 
Y(12CFR225.25(b){16)). 

Applicant  also  proposes  to  offer, 
through  Company,  the  following  services 
as  an  incident  to  the  activities  described 
above:  (a)  Company  will  act  as  agent  for 
the  placement  of  affiliate  commercial 
paper,  debt  obligations,  or  other 
liabilities:  (b)  Company  will  enter  into 
hedging  transactions  to  reduce  interest 
rate  risk  incident  to  the  bank-ineligible 
securities  activities,  including  options, 
caps,  floors,  swaps;  and  futures 
contracts;  (c)  Company  will  offer 
investment  advice;  and  (d)  Company 
will  provide  public-finance  serv  ices 
consisting  of  financial  advice  to 
municipal  securities  issuers. 

Applicant  also  has  applied  to  engage 
in  the  following  agency  activities:  (a) 
Investment  advice  in  conjunction  with 
securities  execution  services  for 
institutional  and  retail  customers  to 
affiliated  and  unaffiliated  customers;  (b) 
incidental  services  (including  custodial 
services,  cash  management  ser\-ices. 
margin  lending,  maintenance  lending, 
maintenance  of  customer  securities 
accounts,  and  sweep  accounts):  (c) 
discretionary  portfolio  management  for 
institutional  customers:  and  (d]  acting  as 
agent  and  advisor  to  issuers  of 
commercial  paper  and  other  short-term 
promissory  notes. 

Section  4(c)!8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board  after  due 
notice  and  opportunitj'  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be  a 
proper  incident  thereto."  .'Voplicant  has 
applied  to  underwrite  and  deal  m 
ineligible  securities  as  set  forth  in  the 
Boards  Orders  approving  those 
activities  for  a  number  of  bank  holding 
companies.  See.  e.g..  Chemical  New 
York  Corporation.  The  Chase 
Manhattan  Corporation,  Bankers  Tnist 
New  York  Corporation.  Citicorp, 
Manufacturers  Hanover  Corporation, 
and  Secu.nty  Pacific  Corporation.  73 
Federal  Reserve  Bulletin  731  (1987):  and 
Citicorp,  /.P.  Morj>an  &  Co. 


li- 
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Incorporated,  and  Bankers  Trust  New 
York  Corporation.  73  Federal  Reserve 
Bullpfin  473  (1987). 

Applicant  contends  that  approval  of 
the  application  would  not  be  barred  by 
sections  20  or  32  of  the  Glass-Steagall 
Act  (12  U.S.C.  377  and  78.  respectively). 
Applicant  states  that  it  would  not  be 
"engaged  principally"  in  the 
underwriting  or  dealing  in  bank- 
ineligible  securities  on  the  basis  of  its 
commitment  not  to  engage  in  such 
activities  in  an  amount  exceeding  5 
percent  of  Applicant's  gross  revenue  in 
any  rolling  two  year  period. 

Any  request  for  a  hearing  on  this 
application  must  comply  with  S  262.3(e) 
of  the  Board's  Rules  of  Procedure  (12 
CFR  282.3(e)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Atlanta. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles. 
Secretary,  Board  of  Gtfvemors  of  the 
Federal  System.  Washington.  DC  20552, 
not  later  than  June  29. 1989. 

Board  of  Govemora  of  the  Federal  Reserve 
System.  May  23, 1989. 
lennifer  ].  Johnaon, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  80-12842  Filed  5-30-88:  8:45  am] 
■i^JMa  COM  ow-oi-n 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  agF-oiesi 

Ciba-Geigy  Corp.;  Filing  of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARr.  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-Geigy  Corp.,  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe,  increased  use  of 
ethylenebis(oxyethylene)-bis-(3-^ert- 
butyl-4-hydroxy-5- 

methylhydrocinnamate)  as  a  stablizer 
for  polyoxymethylene  copolymers  and 
homopolymers  intended  for  food-contact 
use. 

FOR  FURTHER  INFORMATION  CONTACT. 

Marvin  D.  Mack,  Center  for  Food  Safety 

and  Applied  Nutrition  (HFF-335),  Food  ^ 

and  Drug  Administration,  200  C  Street 

SW..  Washington,  DC  20204.  202-472- 

56S0. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic 


Act  (sec.  409(b)(5).  72  Stat.  1706  (21 
U.S.C.  348(b)(5)]),  notice  is  given  that  a 
petition  (FAP  9B4147)  has  been  filed  by 
Ciba-Geigy  Corp.,  Seven  Skyline  Dr.. 
Hawthorne,  NY  10532-2188,  proposing 
that  9  178.2010  Antioxidants  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  be  amended  to  provide  for  the 
safe,  increased  use  of 
ethyIenebis(oxyethylene)-bis-(3-/ert- 
butyl-4-hydroxy-5- 

methylhydrocinnamate)  as  a  stabilizer 
for  polyoxymethylene  copolymers  and 
homopolymers  intended  for  food-contact 
use. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and  > 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  May  19, 1989. 
Fred  R.  Sliank. 

Acting  Director.  Center  for  Food  Safety  and 

Applied  Nu  trition. 

(FR  Doc.  89-12858  Filed  5-30-89:  8:45  am] 

HLUNQ  COOC  4160-01-11 


Advisory  Committee;  Amendment  of 
Notice 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  a 
public  advisory  committee  meeting 
notice  of  the  Fertility  and  Maternal 
Health  Drugs  Advisory  Committee  on 
June  1  and  2. 1989.  The  amendment 
reflects  a  revision  in  the  starting  time  for 
the  open  public  hearing  on  June  1. 1989. 
from  "9  am."  to  "8  a.m.".  The  starting 
time  for  the  June  2  meeting  remsins  at  9 
a.m.  Notice  of  the  June  1  and  2. 1989. 
meeting  was  published  in  the  Federal 
Register  oiMay  17. 1989  (54  FR  21289). 
SUPPLEMENTARY  INFORMATION:  In  FR 
Doc.  89-11839,  appearing  at  page  21289 
in  the  Federal  Register  of  May  17, 1989, 
the  following  correction  is  made  under 
the  heading  "Fertility  and  Matemdl 
Health  Advisory  Committee":  On  page 
21289,  2nd  column,  in  the  "Date,  time, 
and  place"  paragraph  and  the  "Type  of 
meeting  and  contact  person"  paragraph, 
the  starting  time  for  the  June  1  meeting 
is  changed  from  "9  a.m."  to  "8  a.m.". 


Dated:  May  23, 1989. 
John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 

Affairs. 

[FR  Doc.  89-12859  Filed  5-25-89;  11:16  am] 
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DEPARTMENT  OF  HOUSING  AND  ' 
URBAN  DEVELOPMENT 

Office  of  Housing 

[Docket  No.  N-S9-1997] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  the  Office  of 
Management  and  Budget 

agency:  Office  of  Housing.  HUD. 
ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act. 

ADDRESS:  Interested  persons  may 
submit  comments  regarding  the 
paperwork  request.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  John  Allison.  0MB 
Desk  OfHcer.  OfHce  of  Management  and 
Budget,  New  Executive  Office  Building. 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest.  Washington,  DC,  20410. 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  It  is  also 
requested  that  OKffl  complete  its  review 
within  seven  days. 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 


respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507:  sec.  7fdj  of  the 
Department  of  Housing  and  Urban 
Development  Act.  42  IJ.S.C.  :i535(d). 

Date:  May  29, 1989. 

James  E.  Schoenl>erger, 

General  Deputy  Assiatant  Secretary  for 
Housing. 


Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Revision  to  Application 
Submission  and  Request  for  Direct  Loan 
Processing  in  the  section  202  Program — 
Projects  for  Nonelderly  Handicapped 
Families  and  Individuals 

Office:  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 

This  information  will  help  the 
Department  to  select  propo.sals  for 
housing  for  nonelderly  handicapped 
people.  This  data  collection  effort  is 


necessary  in  order  to  implement  section 
162  of  the  1987  Housing  and  Community 
Development  Act. 

Form  Numbers:  N/A 

Respondents:  Nonprofit  organizations 
applying  for  direct  loans  to  develop 
housing  for  nonelderly  handicapped 
people  under  section  202  of  the  Housing 
Act  of  1959 

Frequency  cf  Submission:  One  time 
at  application  for  a  direct  loan. 
Reporting  Burden: 


One-Time  Burden  in  1 1989  for  Applicants  for  Section  202  Direct  Loans 


Numbef 

erf 
respond- 
ents 


Fre- 

quefx:y 

of 

re- 
sponse 


HOKra 

per 

re- 
sponse 


BjrtJen 
hours 


Total 


AppScation  SobfiKssion  885.710 

Approval  lor  Exceeding  Project  size  lirtats  885.720.... 
Request  for  Direct  Loan  Processing  885  800 


4S0 

10 

150 

50 


27 

2 

11-2 

8.2 


12.150 

20  1^170 

1.680 
410  2.090 


Total  Estimated  Burden  Hours: 
Current  14.255;  Proposed  (net)  14.260; 
Increase  5. 

Status:  Revised  submission. 

Contact:  Margaret  Milner,  HUD  (202) 
755-6490.  John  Allison.  OMB.  (202)  395- 
6880. 

Date:  May  29,1989. 

Section  202  Housing  for  Handicapped 
People  Application  Submission 
Requirements 

OMB  No.  2502-0267 

Supporting  Statement 

1.  Section  202  of  the  Housing  Act  of 
1959  provides  direct  loans  for  the 
development  of  housing  for  elderly  or 
handicapped  residents.  Section  162  of 
the  Housing  and  Community 
Development  Act  of  1987  amended 
section  202  as  it  applies  to  housing  for 
handicapped  people,  providing  a  new 
system  of  rental  assistance  to  replace 
the  assistance  provided  under  section  8 
of  the  United  States  Housing  Act  of  1937 
for  other  section  202  projects.  In 
developing  the  final  rule  to  implement 
the  provisions  of  section  162,  some 
revisions  were  made  to  the  information 
collection  requirements  that  were 
approved  for  the  proposed  rule 
(published  at  53  FR  44288).  Further 
efforts  to  streamine  the  program 
procedures  led  to  reductions  in  some 
requirements.  In  other  instances,  efforts 


to  improve  program  flexibility  and  to 
provide  more  specific  information  for 
rating  projects  resulted  in  increased 
requirements.  All  of  the  affected 
sections  are  covered  by  OMB  No.  2502- 
0267  and  deal  with  application 
requirements  for  the  program  and 
requests  for  direct  loan  processing. 

2.  The  information  contained  in  the 
application  provides  the  documentation 
needed  to  evaluate  the  applicants  who 
propose  to  develop  projects  for 
handicapped  people  with  direct  loans 
under  section  202.  Competition  for  fund 
reservations  is  intense,  and  detailed 
information  is  necessary  in  order  to 
assess  the  relative  merits  of  the 
proposal  and  the  strength  of  the 
applicant  organization.  In  Fiscal  Year 
1988,  for  example,  there  were  494 
applications  for  9,479  units  for 
handicapped  people.  Of  these,  only  5,221 
units  were  selected  for  fund 
reservations. 

The  specific  changes  proposed,  and 
purpose  of  each,  is  noted  below: 


Regulatory 
section 


Regulatory 
section 

885710 
Application 
Submission. 


Ctiange  and  purpose 

Three  reductions  were  made  m 
order  to  simplify  tfie  informa- 
tion collection  requiremenis: 

Section  e8S.7tO(.t!H6Xi)  deleted 
a  redundant  requirement  to  re- 
state ttie  occupancy  category 
to  t>e  served  as  pan  of  the 
service  plan  description.  Tins 


Change  and  purpose 


nformation    is   provided 
wherein  the  apphcation 

Sector?  885  7iabX6H») 

changed  the  requrement  to 
demonstrate  Dial  a  proposal 
dKl  not  confhct  with  state  or 
local  poioes.  making  it  appb- 
cable  only  where  service  furxt- 
ing  is  recerved  from  tftose 
sources 

Section  ass  7tOib}  (i-i)  and 
( IS)  added  a  request  tor  ap- 
plicants to  provide,  to  the 
extent  the  nformatioo  is  avail- 
abte,  data  on  race,  et>v>icity. 
gender  and  handK:ap  status  of 
persons  se^ed  r\  pioqiran>s 
operated  t?y  the  apptcant  Ths 
information  wit  allow  the  De- 
partment to  evaluate  more  ac- 
curately the  extent  of  ttw 
Sponsor's  previous  expenence 
serving  tiandcapped  peop<e. 
and  tfie  Sponso's  record  m 
reacfwig  minontv  handicapped 
persons.  In  the  c^r'toined  ei- 
derfy/fiandicapped  prograTi  as 
formerly  admirjstered  aptli- 
cants  were  asked  to  provide 
information  atxxjt  any  past  or 
current  involvement  m  housing 
or  service  programs  thai  i^'oold 
gnre  evidence  of  management 
capabHrty.  but  without  asking 
for  data  on  persons  served  in 
rating  tlie  applications,  one 
rating  factor  was  tfie  Spon- 
sor's expenence  n  providHij 
services  to  lower-income  rnt- 
nority  persons,  yet  the  speofK 
data  on  wfiKh  such  an  as- 
sessment could  t>e  made  was 
not  requested. 
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R«Uuialory 
secnoo 


BS&720(c) 
ProiectSiz* 
Lomts. 


ws-aooM) 

RaquMltar 
Oif*ct  Loan 

Financing. 


Ctwpg*  and  pufpoM 

WWi  m«  Inclwsion  ol  ths  requve- 
ment,  appticants  iwiH  have  tt>e 
anxytjnity  to  demonstrate 
both  Vnm  axperience  sefving 
hanotcappod  people,  which  « 
certtral  to  the  obiect^/es  at  the 
program,  and  their  record  in 
serving  minonty  handicapped 
persons.  Smce  muKirity  popu- 
lations have  a  higher  inci- 
dence of  handKapped  per- 
SOTS,  and  are  htstor>cally  urv 
derser^ed.     the     Department 

GonsKiurs  it  appropndte  to 
take  this  experience  into  con- 
sideration  in  selecting  among 
the  nuTKKOi.'s  applicants  tor 
the  program.  -* 

SecUon  8S57tiXt>H3n  revises 
the  proposed  reqiMrement  itiMr 
trie  entire  application  be  sent 
to  tt^e  State  Single  Pomt  ol 
Contact  tor  review  under  Ex- 
ecutive Oaer  12372  and  pro- 
vides in&iead  ttiat  only  the  irv 
<ormat:on  required  by  the 
Slate  bo  »i;t)rr:!ited.  in  rnost 
cases,  tfits  wtl  be  no  more 
than  a  brief  description  o<  the 
proposed  project  and  its  loca- 
tion. 

Ttvs  section  provides  criteria  'or 
approval  ol  independent  iivmg 
protects  that  exceed  the  regu- 
latory see  lunits.  The  maxi- 
mum siie  «  t>eing  reduced 
from  40  to  24  units,  but  a 
mechanism  for  approving 
larger  projects  wtiere  appropri- 
ate is  provided  m  order  to 
assure  that  needed  housing 
cart  be  txjilt  m  large  metrcpoli- 
tan  areas  where  the  smaller 
praiacts  would  not  be  eco- 
mmcaHy  feasible.  The  de- 
laitod  information  requested  is 
naceasary  in  order  to  deter- 
Mina  the  validity  of  tfie  request 
lor  approval  of  a  larger 
pniect  Ttie  Sponsor  must 
4omon5trate  the  appropnate- 
nass  ol  the  protect  for  its  loca- 
tion and  its  marketability  as 
wral  as  justify  ttie  exception  on 
the  iMais  ot  economic  teasibili- 

This  aaction  aitows  projects  to 
bypass  tho  conditional  com- 
mrlment  svge  under  certain 
circwnstar^ces  and  go  directly 
to  firm  comiTiitmem,  tttereby 
reducing  paperworit  require- 
mer<ts  assodated  with  maidng 
l«ro  separate  requests  for 
lean    processing.    Ttus 


Regulatory 
section 


Change  and  purpose 

provision  was  introduced  m 
order  to  simplity  procedures 
wherever  possible  in  an  effort 
to  expedite  project  develop- 
ment. The  proposed  allowed 
projects  to  bypass  conditional 
coi<«nitment  urxJer  a  itxxe  lim- 
ited set  of  circumstances. 


3.  In  developing  the  rule  and  other 
documents  to  implemeitt  this  program, 
HUD  considered  carefully  modifications 
to  the  application  package  and  to 
processing  requirements.  The 
authorizing  legislation  for  this  program 
has  as  a  major  objective  the 
simplification  and  adaptation  of  the 
program  to  reflect  the  needs  of 
handicappbd  projects.  As  noted  above, 
some  duplication  of  information  was 
identified  between  the  proposed  and 
final  rulemaking,  and  has  been 
eliminated. XDther  requirements  were 
simplified  to  reduce  the  burden.  The 
proposed  increases  in  information 
collection  were  the  minimum  necessary 
to  allow  HUD  to  establish  an  equitable 
selection  system  and  to  conduct  the 
program  in  accordance  with  statutory 
requirements. 

4.  Where  duphcation  was  identified,  it 
has  been  eliminated  as  noted  above. 

5.  Not  applicable.  Individual 
applicants  are  rated  on  the  merits  of  the 
application  submitted,  each  of  which  is 
unique.  The  application  relates  to  a 
specific  proposed  project. 

6.  This  revision  proposes  two 
additional  requirements.  The  request  for 
information  on  race,  ethnicity,  gender 
and  handicap  of  persons  served  by  the 
applicant  in  other  programs  is  not  a 
mandatory  requirement  and  collects 
only  information  already  available  to 
the  applicant,  therefore  it  does  not 
impose  a  significant  additional  burdi^n 
and  indeed  an  applicant  may  be 
successful  without  submitting  such  data. 
The  second  item  was  provided  in  order 
to  accomtnodate  the  need  for  housing 
for  handicapped  people  in  large  urban 
centers,  and  again  apphes  only  to  those 
who  wish  to  take  advantage  of  the 


reception.  Only  that  infonnation 
specifically  required  to  make  the 
determination  on  theTeqiiest  is 

collected. 

7.  The  collection  occun  annually  as 
necessary  to  conduct  the  competition  for 
program  funds  each  fiscal  year. 

8.  This  reqtiest  for  information  is 
consistent  with  the  guidelines  under  5 
CFR  1320.6. 

9.  The  Department  conducted  a  one- 
day  Issues  Forum  on  the  development  of 
proposed  rule  which  was  attended  by 
representatives  of  organizations  which 
sponsor  Kcction  202  housing,  consultants 
who  specialize  in  projects  for 
handicapped  people,  HUD  Field  Office 
personnel,  and  disability  advocates.  In 
addition.  HUD  established  an  Advisory 
Committee  on  Housing  for  Handicapped 
Families  which  met  to  review  the 
regulations  and  program  policies  and 
procedurfis  in  dntail.  The  Advisory 
Coramittee,  which  met  on  April  7, 1989, 
included  representatives  of  disability 
organizations,  liisabled  people,  housing 
prov'tlers.  -ind  State  agencies  which 
serve  disabled  people.  A  list  of 
Committee  members  is  attached. 
Specific  recommendations  of  the 
Committee  were  incorporated  in  the 
rulemaking.  In  addition„the  Department 
considered  the  38  public  comments 
received  in  response  to  the  proposed 
rule.  The  preamble  to  the  final  rule 
discusses  all  of  these  comments  in 
detail,  and  describes  the 
accommodations  made  in  response. 

10.  HUD  does  not  assure 
confidentiality. 

H.  The  requirement  does  not  contain 
any  sensitive  questions. 

12.  The  estima'jd  cost  to  the 
respondent  per  application,  $2,750,  is 
expected  to  be  reduced  by  $50  as  a 
result  of  the  reductions,  primarily  the 
reduced  submission  to  the  State  Single 
Point  of  Contact  under  Executive  Order 
12372.  Cost  to  the  Federal  Government, 
estimated  at  $1,750  per  application,  will 
not  be  affected. 

13.  The  estimated  number  of 
respondents  is  based  on  the  number  of 
applications  received  annualy.  In  FV 
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1988. 494  applications  were  received  for 
projects  for  handicapped  people.  Over 


the  past  four  years,  an  average  of  389 
applications  have  been  received 


annually.  The  estimated  burden  hours 
represenled  by  these  revisions  are: 


No.  of  activity 


Re- 
sponses/ 

re- 
sponses 


Total 
annual 
respond- 
ent 


Hours/ 

re- 
sponses 


Re- 
sponse 


Application  Submission  685.7t0 

Approval  for  Projects  Exceeding  Size  Limits  885.720.. 
Request  tor  Direct  Loan  Processing  685.800 


Total  Burden.. 


Total 

tVDlXS 


450 

1 

450 

27 

12.150 

10 

1 

10 

2 

20 

ISO 

1 

150 

11.2 

1.690 

SO 

1 

50 

8.2 

r— 

410 

14.260 


14.  The  net  change.  5  hours  out  of 
14,260.  is  negligible.  The  slight  increase 
results  from  necessary  refinements  to 
the  program  which  will  improve  the 
Department's  ability  to  evaluate 
applications  in  a  highly  competitive 
selection  process. 

15.  Not  applicable. 

Note.—  The  text  of  HUD's  draft  final  rule  is 
being  reprinted  for  ttie  purpose  of  affording  a 
context  for  the  public  to  review  the 
paperwork  requirements.  (This  rule  has  not 
yet  been  published  for  effect.) 

PART  812— DEnNinON  OF  F/^MILY  AND 
OTHER  RELATED  TERMS;  OCCUPANCY 
BY  SINGLE  PERSONS 

1.  The  authority  citation  for  Part  812 — 
Definition  of  Family  and  Other  Related 
Terms;  Occupancy  by  Single  Persons 
continues  to  read  as  follows: 

Authority:  Sec.  3,  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437a);  sea  7(d) 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  353S(d)). 

2.  The  definition  of  disabled  person  in 
§  812.2  is  revised  to  read  as  follows: 

§812.2    Definitions. 

•         *         *         *         • 

Disabled  person.  A  person  who  is  under  a 
disability  as  defined  in  section  223  of  the 
Social  Security  Act  (42  U.S.C.  423),  or  who 
has  a  developmental  disability  as  defined  in 
section  102(7)  of  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights  Act 
(42  U.S.C.  6001(7)). 

***** 

PART  813— DEFINITION  OF  INCOME. 
LNCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  SECTION  8  HOUSING  ASSIST/VNCE 
PAYMENTS  PROGRAMS  AMD  REIJVTED 
PROGRAMS 

3.  The  authority  citation  for  Part  813 — 
Definition  of  Income,  Income  Limits.  Rent  and 
Reexamination  of  Family  Income  for  the 
section  8  Housing  Assistance  Payments 
Programs  and  Related  Programs  continues  to 
rearl  as  follows: 

Authority:  Sees.  3,  5(b).  8  and  16,  United 
States  Housing  Act  of  1937  (42  U.S.C.  1437a. 
1437c.  1437f  and  1437n);  sec.  7(d),  Department 
of  Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 


4.  Section  813.101  is  revised  to  read  as 

follows: 

§  813. 101    Purpose  and  applicability. 

This  part  establishes  definitions,  policies 
and  procedures  related  to  income  limits  and 
the  determination  of  eligibility,  income  and 
rent  for  applicants  and  tenants  in  housing 
assisted  under  section  8  of  the  United  States 
Housing  Act  of  1937  ("the  1937  Act"). 
However.  S  813.107  and  the  definitions  of 
Tenant  Rent.  Total  Tenant  Payment,  Utility 
Allowance  and  Utility  Reimbursement  found 
in  §  813.102  do  not  apply  to  families  assisted 
under  the  Housing  Voucher  Program  (24  CFR 
Part  887).  The  definitions,  policies  and 
procedures  also  apply  to  projects  that  are 
assisted  with  loans  under  section  202  of  the 
Housing  Act  of  1959  and  that  receive  housing 
assistance  payments  under  section  8  of  the 
1937  Act  (see  24  CFR  Part  885.  Subpart  B)  or 
project  assistance  pa>'ments  under  section 
202(h)  of  the  Housing  Act  of  1959  (see  24  CFR 
Part  885.  Subpart  C).  (See  24  CFR  Part  913  for 
the  analogous  rule  applicable  to  the  Public 
Housing  and  Indian  Housing  Programs.) 

5.  In  S  813.102,  the  definitions  of  disabled 
person,  owner  and  utility  allowance  are 
revised  to  read  as  follows: 

§813.102    Definitions. 

•  «         *         *         * 

Disabled  person.  A  person  who  is  under  a 
disability  as  defined  in  section  223  of  the 
Social  Security  Act  (42  U.S.C.  423),  or  who 
has  a  developmental  disability  as  defined  in 
section  102(7)  of  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights  Act 
(42  U.S.C.  6001(7)). 
***** 

Owner.  The  meaning  ascribed  to  such  term 
in  the  pertinent  program  regulations.  As  used 
in  this  Part,  where  appropriate.  Owner  shall 
also  include  a  Borrower  as  defined  in  24  CFR 
Part  885. 

♦  •         •         •         • 

Utility  allowance.  If  the  cost  of  utilities 
(except  telephone)  and  other  housing  ser\'ice« 
for  an  assisted  unit  is  not  included  in  the 
Contract  Rent  but  is  the  responsibility  of  the 
Family  occupying  the  tmit.  an  amount  equal 
to  the  estimate  made  or  approved  by  a  PHA 
or  HUD  under  applicable  sections  of  these 
regulations  (see  24  CFR  Parts  880,  881.  882, 
883.  884,  885,  and  886)  of  the  monthly  costs  of 
a  reasonable  consumption  of  such  utilities 
and  other  services  for  the  unit  by  an  energy- 
conservative  household  of  modest 
circumstances  consistent  with  the 


requirements  of  a  safe,  sanitary,  and 
healthful  living  environment.  (In  the  case  of 
sharer* !:  >  ising.  the  amount  of  the  Utility 
Allowance  for  an  assisted  Family  is 
^calculated  by  multiplying  the  Utility 
Allowance  for  the  entire  unit  by  the  ratio 
derived  by  dividing  the  number  of  bedrooms 
in  the  Assisted  Family's  private  space  by  'he 
number  of  bedrooms  in  the  entire  unit.  In  the 
case  of  an  assisted  individual  sharing  a  one- 
t)edroom  unit  with  another  person,  the 
amount  of  the  Utility  Allowance  fo:  the 
assisted  individual  is  one  half  of  the  Utility 
Allowance  for  the  eolire  unit.). 
•         •         •         •         • 

6.  Secticn  ei3.109(a)  is  revised  to  read  as 
follows: 

§813.109    Initial  determination,  verificat  ion 
and  reexamination  of  Family  income  and 
composition. 

(a)  Responsibility  for  initial  determination 
and  reexamination.  The  Owner  or  PHA  shall 
be  responsible  for  determination  of  eligibility 
for  admission,  for  determination  of  Annual 
Income,  Adjusted  Income  and  Total  Tenant 
Payment,  and  for  reexamination  of  Family 
income  and  composition  at  least  annually,  as 
provided  in  Pertinent  program  regulations 
and  handbooks  (see,  e.g..  Part  880,  Subpart  F 
and  Part  881,  Subpart  F,  which,  for  the 
purposes  of  this  Part  shall  apply,  as 
appropriate,  to  projects  developed  under  Part 
885.  Subpart  B;  Part  882.  Subparts  B  and  E: 
Part  883,  Subpart  G:  Part  884.  Subpart  B;  Part 
885.  Subpart  C:  Part  886,  Subparts  A  and  C 
and  Part  887.  Subpart  H).  As  used  m  this  Part, 
the  "effective  date"  of  an  examination  or 
reexamination  refers  to  (1)  in  the  case  of  an 
examination  for  admission,  the  effective  date 
of  initial  oixupancy,  and  (2)  in  the  case  of  a 
reexamination  of  an  existing  tenant,  the 
effective  date  of  the  redetermined  Total 
Tenant  Payment. 


PART  885— LOANS  FOR  HOUSING  FOR 
THE  EIJ3ERLY  OR  HANDICAPPED 

7.  The  authority  citation  for  24  CFR  Part  885 
is  amended  to  read  as  follows: 

Authority:  Sec  202.  Housing  Act  of  1959  (12 
U.S.C.  1701q);  sec.  8.  United  Stales  Housing 
Act  of  1937  (42  U.S.C.  1437f);  sec.  7(dl. 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

8.  Section  885.1  is  revised  to  read  as 
follows: 
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§835.1    Purpose  and  policy. 

(a)  Purpose.  The  pro)?rHm  under  Jhis  Part 
provides  direct  Federal  loans  under  Section 
202  of  the  Housing  Act  of  1959  [42  U.S.C 
ITOlq)  for  housing  projects  serving  elderly  or 
handicapped  families  and  individuals.  The 
housing  projects  shall  provide  the  necessary 
services  for  the  occupants  which  mey 
include,  but  are  not  limited  to:  health, 
continuing  education,  welf  i.-e,  informational, 
recr«at)onal.  hoiremaking,  meal  and 
nutritional  services,  counseling,  and  referral 
services,  as  well  as  transportation  where 
necessary  to  facilitate  access  to  these 
services. 

(b)  Cenenl  policy.  A  loan  made  under  this 
part  shall  be  used  to  finance  the  construction 
or  the  substantial  rehdbilitation  of  projects 
for  elderly  or  handicapped  families,  or  for  the 
acquisition  with  or  without  moderate 
rehabilitation  of  existing  housing  and  related 
facilities  for  group  homes  for  nonelderly 
handicapped  individuals. 

(c)  Applicability.  (1)  Subpart  B  of  this  part 
applies  to  projects  for  elderly  or  handicapped 
families  that  receive  loans  under  section  202 
of  the  Housing  Act  of  1959  and  housing 
assistance  payments  under  section  8  of  the 
United  States  Housing  Act  of  1937.  No  project 
for  handicapped  (primarily  nonelderly) 
families  is  eligible  for  loans  or  housing 
assistance  payments  under  Part  B.  except 
under  a  reservation  of  loan  and  contract 
authority  made  before  [insert  dale]. 

(2)  Subpart  C  of  this  part  applies  tu  projects 
for  nonelderly  handicapped  families  receiving 
loans  under  section  202  and  project 
assistance  payments  under  section  202(h)  of 
the  tiousing  Act  of  1959.  Subpart  C  may  also 
apply  to  projects  for  handicapped  families 
that  received  a  reservation  of  loan  authority 
under  Subpart  B  under  the  circumstances 
described  in  {  685.775. 

9.  In  i  885.5,  the  definition  of  "Elderly  or 
Handicapped  Family"  is  removed,  the 
definitions  of  "Acquisition  with  or  without 
moderate  rehabilitation".  "Application", 
"Handicapped  person"  and  "Housing  and 
Related  Facilities",  are  revised  and 
definitions  for  "Elderly  Family",  "Field 
Office",  "Handicapped  Family", 
"Independent  Public  Accountant"  dnd 
"Nonelderly  Handicapped  Families"  are 
added,  in  alphabetical  order,  to  read  as 
follows: 

§883.5    Definitions. 

Acquisition  with  or  without  moderate 
rehabilitation  means  the  acquisition  of 
existing  housing  and  related  facililes  to  be 
used  as  group  homes  for  the  nonelderly 
handicapped.  The  development  cost  of  such 
group  homes  may  not  include  moderate 
rehabilitation  costs  (including  expenditures 
for  the  rehabilitation  alteration,  conversion, 
or  improvement  of  the  Housing  and  related 
facilities)  in  excess  of  15  percent  of  the  loan 
amount 
•         •         *         •         • 

Application  means  the  application  for  a 
section  202  fund  reservation,  including  all 
required  forms  and  exhibits  submitted  in 
response  to  an  invitation  for  such 
applications,  or  a  request  for  admissiun  to  a 


project  made  by  a  family  on  a  fi>rm 
prescribed  by  HUD. 

*         *         •         •        • 

Elderly  family  means: 

(a)  Families  of  two  or  more  persons  the 
head  of  which  (or  his  or  her  ijpouse)  is  sixty- 
two  years  of  age  cr  olden 

(b)  The  surviving  member  or  members  of 
any  family  described  in  Paragraph  (a)  living 
in  a  unit  assisted  under  this  part  with  the 
deceased  member  of  the  family  at  the  time  of 
his  or  her  death; 

(c)  A  single  person  who  is  sixty-two  years 
of  age  or  oldar  or 

(d)  Two  or  more  elderly  persons  living 
together,  or  one  or  more  sucti  persons  living 
with  another  person  who  is  de'ermined  by 
HUD.  based  upon  a  licensed  physician's 
certificate  provided  by  the  family,  to  be 
essential  to  their  care  or  well  being. 

Field  office  means  any  HUD  area,  insuring 
or  regional  office  which  is  delegated 
authority  to  Process  applications  under  the 
section  202  program. 

Handicfipned  fawily  ntpons: 

(a)  Families  of  two  or  more  persons  the 
head  of  which  (or  his  or  her  sprnise]  is 
handicapped; 

fb)  The  surviving  member  or  members  of 
any  family  described  in  paragraph  (a)  living 
in  a  unit  assisted  under  this  part  with  the 
deceased  member  of  the  family  at  the  time  of 
his  or  her  death; 

(c)  A  single  handicapped  person  over  the 
age  of  IS;  or 

(d)  Two  or  more  handicapped  persons 
living  together,  or  one  or  more  such  persons 
living  with  another  person  who  is  determined 
by  HUD,  based  upon  a  licensed  physicians 
certificate  provided  by  the  family,  to  be 
essential  to  their  care  or  well  being. 

Handicapped  person  or  individual  means 
any  adult  having  an  impairment  which  is 
expected  to  be  of  long-continued  and 
indefinite  duration,  is  a  substantial 
impediment  to  his  or  her  ability  to  live 
independently,  and  is  of  a  nature  that  such 
ability  could  be  improved  by  more  suitable 
housing  conditions.  A  person  shall  also  be 
considered  handicapped  if  he  or  she  is 
develop.mentally  disabled  ;>.,  if  he  or  she 
has  a  severe  chronic  disability  '.hat  (a)  is 
attributable  to  a  mental  or  physkal 
impairment  or  combination  of  mental  and 
physical  impairments;  [b]  is  manifested 
before  the  person  attains  age  twenty-two;  (c) 
is  likely  to  continue  indefinitely:  (d)  results  in 
substantial  functional  limitations  in  three  or 
more  of  the  following  areas  of  major  life 
activity:  (1)  seif-care.  (2)  receptive  and 
responsive  language,  |3)  learning,  (4) 
mobility,  (5)  self-direction,  (6)  capacity  for 
independent  living,  and  (7)  economic  self- 
sufficiency;  and  (ej  reflects  the  person's  need 
for  a  combination  and  sequence  of  special, 
interdisciplinary,  or  generic  care,  treatment, 
or  other  services  which  are  of  lifelong  or 
extended  duration  and  are  individually 
planned  and  coordinated.  A  person  shall  also 
be  considered  to  be  handicapped  if  he  or  she 
has  a  chronic  mental  illness,  i.e.  if  he  or  she 
has  a  severe  and  persistent  mental  or 
emotional  impairment  that  seriously  hmits 
his  or  her  ability  to  live  independently  (e.g., 
by  limiting  functional  capacities  relative  to 
primary  aspects  of  daily  living  such  as 


personal  relations,  Hving  arrangements,  work, 
recreation,  etc.),  and  whose  impairment  r«uld 
be  improved  by  more  suitable  housing 
corditions. 

Housing  and  related  facilities  means  rt^^itjl 
or  cooperative  housing  structures  conducted 
or  substantially  rehabilitated  as  permanent 
residences  for  use  by  elderly  or  handicapp<;d 
families,  or  acquired  with  or  without 
moderate  rehabilitation  for  use  by  noncld:;Hy 
handicapped  families  as  group  homes.  The 
term  includes  structures  suitable  for  iise  by 
families  residing  in  the  project  or  in  the  area, 
sw^h  as  cafeterias  or  dining  halls,  community 
rooms,  or  buildings,  or  other  essential  servirr 
facilities.  In  the  case  of  acquisition  with  or 
without  moderate  rehabihtation,  at  least 
th,-pe  years  must  have  elapsed  from  the  later 
of  the  date  of  completion  of  the  project  or  the 
beginning  of  occupancy  to  the  date  of  the 
application  for  a  section  202  fund  reservation. 
Except  for  intermediate  care  facilities  for  the 
mentally  retarded  and  individuals  with 
rela'ed  conditions  (see  J885.710(b)(4)(viij), 
this  term  does  not  include  nursing  hones, 
hospitals,  intermediate  care  facilities,  or 
transitional  care  facilities. 

Independent  public  accountant  means  a 
certifled  public  accountant  cr  a  licensed  or 
registered  public  accountant,  having  no 
business  relationship  with  the  Borrower  or 
Sponsor  except  for  the  performance  of  audit 
systems  work  and  ta.x  preparation.  If  not 
certified,  ihe  independent  public  accountant 
must  have  been  licensed  or  registered  by  a 
regulatory  authority  of  a  State  or  other 
political  subdivision  of  the  United  States  on 
or  before  December  31, 1970.  In  States  that  do 
not  regulate  the  use  of  the  title  "public 
accountant",  only  certified  public 
accountants  may  be  used. 

Nonelderly  handicapped  family  means  a 
handicapped  family  where  the  head  of  the 
family  (and  spouse,  if  any)  are  less  than  62 
years  of  age  at  the  time  of  the  family's  initial 
occupancy  of  a  project. 

10.  Section  885.7  is  deleted. 

11.  Subpart  B  is  rctitled  to  read  as  follows: 

Subpart  B — Section  202  Projects  for  the 
Elderly  or  Handicapped — Section  8 
Assistance 

12.  In  §  865.200,  the  introductory  paragraph 
in  paragraph  (b)  and  paragraph  (c)  are 
revised  to  read  as  follows: 

§8S.'i.200    Allocation  of  loan  fund  authority 

•  •  •         *         • 

(b)  Field  Office  Directors  will  determine 
the  amount  of  section  202  loan  authority 
available  under  this  subpart  to  be  allocated 
to  each  allocation  area  in  accordance  with  24 
CFR  791.404.  In  determining  the  number  of 
units  to  be  allocated  to  a  specific  allocation 
area,  the  Field  Office  Director  must  considfi 
the  three-year  goals  set  forth  in  Housing 
Assistance  Plans  and  the  proportionality 
requirements  with  respect  to  housing  type 
and  household  type.  Where  loan  fund 
authority  allocated  to  an  allocation  area 
would  not  be  adequate  for  a  feasible  project, 
the  field  office  director  may  either: 

•  •         •         •         * 

(c)  Field  Office  Directors  will  set  aside 
sufficient  contrac'  authority  for  the  Section  8 


Housing  Assistance  Payments  Program  for 
use  in  connection  with  projects  to  be 
financed  under  this  subpart. 

13.  In  §  865.205,  paragraph  (b)  is  revised, 
paragraph  (c)(3)  is  removed,  and  paragraphs 
(c)  (4).  (5)  and  (6)  are  redesignated  as  (c)  (3), 
(4)  and  (5).  to  read  as  follows: 

§885.205    Announcement  of  fund  availability 
and  invitations  for  applications  for  section 
202  fund  reservations. 

•  •         •         »         « 

(b)  Each  field  office  shall  publish  a  single 
invitation  in  newspapers  of  general 
circulation  serving  the  allocation  areas  in 
which  the  housing  is  desired  at  least  once  a 
week  for  two  consecutive  weeks.  The  field 
office  shall  also  notify  minority  media, 
minority  organizations  involved  in  housing 
and  community  development,  and  groups 
with  a  special  interest  in  housing  for  the 
elderly  and  physically  handicapped.  Copies 
of  the  invitation  shall  be  available  in  the  field 
office. 

•  *         •        •         * 

14.  In  section  885.210,  paragraph  (b)(22)  is 
deleted;  paragraphs  (b)  (23)  and  (24)  are 
redesignated  as  paragraphs  (b)(22)  and 
(b)(23)  respectively;  the  reference  to 

S  885.205(c)(6)  in  paragraph  (b)(13)  is  revised 
to  refer  to  §  885.205(c)(5);  and  paragraphs 
(b)(5),  (b)(6).  (b)(13)(i),  (b)(19),  the 
introductory  paragraph  to  the  redesignated 
paragraph  (b)(23).  and  redesignated 
paragraph  (b)(23)  (iv)  and  (vii)  are  revised  to 
read  as  follows: 

305.210    Contents  of  applications. 

•  *         •         •         * 

(b)    •    •    * 

(5)  A  narrative  description  of  the 
anticipated  occupancy  (elderly  and 
physically  handicapped). 

(6)  A  statement  whether  the  Borrower  (or 
Sponsor)  has  submitted  or  is  planning  to 
submit  other  applications  under  this  part 
during  the  ctirrent  fiscal  year.  The  Borrower 
must  indicate  the  city  and  State  where  any 
other  proposed  project  will  be  located,  the 
number  of  units  requested,  and  the  field 
office  where  the  proposal  was  or  will  be 
submitted. 

•  •         *         •         * 

(13)     *     •     • 

(i)  Have  the  necessary  legal  authority  to 
finance,  construct  or  substantially 
rehabilitate  and  maintain  the  project  and  to 
apply  for  and  receive  the  proposed  loan. 

•  •         »         *         * 

(19)  A  description  of  the  Borrower's 
capability  to  sponsor,  develop,  own,  manage 
and  provide  appropriate  services  in 
connection,  with  the  proposed  project. 

•  »         «         «         » 

(22)  The  following  specific  information  with 
respect  to  the  proposed  project: 

•  *         •  •         « 

(iv)  Evidence  that  the  proposed 
construction  or  substantial  rehabilitation  is 
permissible  under  applicable  zoning 
ordinances  or  regulations,  or  a  statement  of 
the  proposed  action  to  make  the  construction 
or  substantial  rehabilitation  permissible  and 
the  basis  for  belief  that  the  proposed  action 


will  be  completed  successfully  before  the 
receipt  of  the  conditional  comitment  for 
direct  loan  financing  (e.g.,  a  summary  of  the 
results  of  any  recent  requests  for  rezoning  on 
land  in  similar  zoning  classifications  and  the 
time  required  for  such  rezoning,  preliminary 
indications  of  acceptability  for  zoning  bodies 
etc.). 
***** 

(vii)  A  statement  that  gross  rents  (contract 
rents  plus  any  utility  allowance  will  not 
exceed  the  applicable  fair  market  rents  by 
more  than  the  amount  allowed  under 
{  880.204(b)(1)  or  J  881.204(b)(1).  The 
applicable  fair  market  rents  are  those 
published  in  accordance  with  $  888.105. 

•  •         *         •         « 

15.  The  introductory  paragraph  to  {  885.215 
is  revised  to  read  as  follows: 

885.215    Limitation  on  number  of  units. 

No  organization  shall  participate  as 
Sponsor,  Cosponsor,  or  Borrower  in  the  filing 
of  an  application  or  applications  for  a 
reservation  of  section  202  funds  under  this 
subpart  in  a  single  region  in  a  single  fiscal 
year  in  excess  of  that  necessary  to  finance 
the  construction  or  substantial  rehabilitation 
of  300  units  of  housing  and  related  facilities. 
***** 

16.  In  S  885.22a  paragraph  (f)  is  revised  to 
read  as  follows: 

885.220    Review  of  application  for  fund 
reservation. 

•  *         »         •         • 

(f)  The  ranking  list  developed  under 
paragraph  (e)  of  this  section  may  be  modified 
by  the  Field  Office  Director  if  selection  solely 
on  the  basis  of  the  ranking  would  result  in  a 
violation  of  site  and  neighborhood  standards. 

17.  In  S  885.225,  paragraph  (a)(1)  is  revised 
to  read  as  follows. 

885.225    Approval  of  applications. 

(a)     •     •     • 

(1)  The  amount  of  the  Section  202  Fund 
Reservation,  the  number  and  mix  of  units, 
and  the  location  of  the  proposed  project. 

•  *         ♦         •         • 

18.  Section  885.230  is  revised  to  read  as 
follows: 

885.230    Duration  of  Section  202  fund 
reservations. 

The  Field  Office  Manager,  subject  to  the 
approval  of  the  Assistant  Secretary,  may 
cancel  a  fund  reservation  at  any  time  if  it  can 
be  established  that  the  Borrower  is  not 
making  satisfactory  progress  toward  the  start 
of  construction  or  substantial  rehabilitation 
and  shall  cancel  any  reservations  of  Section 
202  loan  funds  for  projects  for  which  the 
construction  or  substantial  rehabilitation  is 
not  begun  within  18  months  after  the  notice  of 
section  202  fund  reservation  is  issued,  unless 
.an  extension  of  time,  not  to  exceed  six 
months  is  requested  of  and  granted  by  the 
Field  Office  Manager. 

19.  Sections  685.400,  885.405.  885.410, 
885.412,  885.415.  885.416,  885.420,  and  885.425 
retain  their  current  section  designations  and 
are  moved  from  Subpart  D  to  Subpart  B;  the 
remainder  of  Subpart  D  is  removed. 


20.  In  S  885  410.  paragraphs  (b)  (4)  and  |5| 
and  paragraphs  (c)  (4)  and  (5)  are  removed. 

21.  In  S  885.415,  paragraphs  (m).  (n)  and  (p) 
are  revised  to  read  as  follows: 

885.415    Requirements  prior  to  initial  loan 
closing. 

*  «  •  •  • 

(m)  Construction  or  Substantial 
Rehabilitation  Contract  between  the 
Borrower  and  General  Contractor  See 
S  885.416  for  contract  award  requirements. 

(n)  Assurance  of  Completion  of 
Construction  or  Substantial  Rehabilitation 
Contract  in  the  form  of  corporate  surety  bond 
for  payment  and  performance,  each  in  the 
amount  of  100  percent  of  the  amount  of  the 
HUD-estimated  construction  or  substantial 
rehabilitation  cost,  or  a  cash  escrow  in  the 
amount  of  25  percent  of  the  HUD-estimated 
construction  or  substantial  rehabilitation 
cost.  All  surety  companies  issuing  bonds 
must  be  satisfactory  to  the  Assistant 
Secretary. 

*  «         •         *         • 

(p)  Contractor's  and  Subcontractor  s 
Certifications  Concerning  Labor  Standards 
and  Prevailing  Wage  Requirements. 

22.  Section  885.425  is  retitled  and 
paragraph  (a)  of  the  section  is  revised  to  read 
as  follows: 

§885.435    Completion  of  construction  and 
substantial  rehabilitation,  e.xecution  of  HAP 
contract,  and  cost  certification  and  approvals 
hy  HUD. 

(a)  TTie  Borrower  must  satisfy  the 
requirements  for  completion  of  construction 
and  substantial  rehabilitation  and  approvals 
by  HLID  before  submission  of  a  final 
requisition  for  disbursement  of  loan  proceeds. 

*  •         •  *         • 

23.  A  new  §  885.427  is  added  to  read  as 
follows: 

§  885.427    Federal  preferences. 

The  pro\-isions  of  \  880.613  of  this  chapter 
are  applicable  to  projects  assisted  under  this 
Subpart  B. 

24.  Subpart  C  is  added  to  read  as  follows: 
Subpart  C — Section  202  Projects  for 
Nonelderly  Handicapped  Families  and 
individuals — Section  162  Assistance 

Definitions 

S(fC 

885.700    Definitions. 

Application  Procedures  and  Program 
Requirements 

885.702    Allocation  of  authority. 

885.705    Announcement  of  fund  availability 

and  invitation  for  applications. 
885.710    Application  contents. 
885.717    Project  standards. 
885.720    Project  size  limitations. 
885.725    Cost  containment  and  modest 

design  standards. 
885.727    Prohibited  facilities. 
885.730    Site  and  neighborhood  standards. 
885  735    Prohibited  relationships. 
885.740    Other  Federal  requirements. 
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B85.770    Duration  of  section  202  fund 
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685.775    Transition. 

Direct  Loan  Fuandng  Procedures 

835.780    Submission  of  site  information. 
885.800    Request  for  direct  loan  processing. 
685.805    Approval  of  requests  for  direct  loan 

financing. 
885.807    Operating  cost  standard. 
665.810    Amount  and  terms  of  Hnancing. 
BR3.812    Prepayment  of  loans. 

885.815  Requirements  prior  to  initial  loan 
closing. 

885.816  Requirements  for  awarding 
construction  contracts. 

8.')5.820    Loan  disbursement  procedures. 
885.825    Completion  of  cost  certification. 

Project  Assistance  Contract 

885.900  Project  Assistance  Contract. 

885.905  Term  of  PAG. 

885.910  Maximum  annual  commitment  and 

project  account. 

885.915  Leasing  to  eligible  families. 

885.920  PAC  administration. 

885.925  Default  by  Borrower. 

885.930  Notice  upon  PAC  expiration. 

Project  Management 

885.940    Responsibilities  of  Borrower. 
885.945    Replacement  reserve. 
885.950    Selection  and  admission  of  tenants. 
885.955    Obligations  of  the  family. 
885.960    Overcrowded  and  underoccupied 

units. 
885.965    Lease  requirements. 
885.970    Termination  of  tenancy  and 

modification  of  lease. 
885.972    Security  deposits. 
885.975    Adjustment  of  rents. 
885.980    Adjustment  of  utility  allowances. 
885.965    Conditions  for  receipt  of  vacancy 

payments  for  assisted  units. 

Definitions 

§885.700    Definitions. 

As  used  in  this  Subpart  C: 

Aj^reement  to  enter  into  project  assistance 
contract  means  the  agreement  between  the 
Borrower  and  HUD  which  provides  that, 
upon  satisfactory  completion  of  the  project, 
IfUD  will  enter  into  the  PAC  with  the 
Borrower. 

Annua/  income  is  defmed  in  Part  813  of  this 
chapter.  In  the  case  of  an  individual  residing 
in  an  intermediate  care  facility  for  the 
mentally  retarded  that  is  assisted  under  Title 
XIX  of  the  Social  Security  Act  and  this  part, 
the  annual  income  of  the  individual  shall 
exclude  protected  personal  Income  as 
provided  under  that  Act.  For  the  purposes  of 
determining  the  total  tenant  payment,  the 
income  of  such  individuals  shall  be  imputed 
to  be  the  amount  that  the  family  would 
receive  if  assisted  under  Title  XVI  of  the 
Social  Security  Act. 

Assisted  unit  means  a  dwelling  unit  that  is 
eligible  fur  assistance  under  a  PAC 


Contract  rent  means  the  total  amount  of 
rent  specified  in  the  PAC  as  payable  by  HUD 
and  the  family  to  the  Borrower  for  an 
assisted  unit  or  residential  space. 

Family  (eligible  family)  means  a 
handicapped  family  (as  defined  in  S  885.5) 
that  meets  the  project  occupancy 
requirements  approved  by  HUD  and,  if  the 
family  occupies  an  assisted  unit,  meets  the 
lower-income  requirements  described  in 
S  813.102  of  this  chapter,  as  modified  by  the 
definition  of  annual  income  in  this  section 
abcve. 

Cross  rent  is  defined  in  Part  813  of  this 
chapter. 

Group  home  means  a  single  family 
residential  structure  designed  or  adapted  for 
occupancy  by  nonelderly  handicapped 
individuals. 

Housing  for  handicapped  families  means 
housing  and  related  facilities  occupied  by 
handicapped  families  that  are  primarily 
nonelderly  handicapped  families. 

Independent  living  complex  means  a 
project  designed  for  occupancy  by  nonelderly 
handicapped  families  in  separate  dwelling 
units  where  each  dwelling  unit  includes  a 
kitchen  and  a  bath. 

Operating  costs  mean  expenses  related  to 
the  provision  of  housing  and  exclude 
expenses  related  to  administering,  or 
managing  the  provision  of,  supportive 
services.  Operating  costs  include: 

(a)  Administrative  expenses,  including 
salary  and  management  expenses  related  to 
the  provision  of  shelter. 

(b)  Maintenance  expenses,  including 
routine  and  minor  repairs  and 
groundskeeping. 

(c)  Security  expenses. 

(d)  Utilities  expenses,  including  gas,  oil, 
electricity,  water,  sewer,  trash  removal,  and 
extermination  services.  Operating  costs 
exclude  telephone  services  for  families. 

(e)  Taxes  and  insurance. 

(f)  Allowances  for  reserves. 
Project  account  means  a  specifically 

identified  and  segregated  account  for  each 
project  which  is  established  in  accordance 
with  i  885.910(b)  out  of  the  amounts  by  which 
the  maximum  annual  commitment  exceeds 
the  amount  actually  paid  out  under  the  PAC 
each  year. 

PAC  (project  assistance  contract)  means 
the  contract  entered  into  by  the  Borrower  and 
HUD  setting  forth  the  rights  and  duties  of  the 
parties  with  respect  to  the  project  and  the 
payments  under  the  PAC. 

Project  assistance  payment  means  the 
payment  made  by  HUD  to  the  Borrower  for 
assisted  units  as  provided  in  the  PAC.  The 
payment  is  the  difference  between  the 
contract  rent  and  the  tenant  rent  An 
additional  payment  is  made  to  a  family 
occupying  an  assisted  unit  in  an  independent 
living  complex  when  the  utility  allowance  is 
greater  than  the  total  tenant  payment.  A 
project  assistance  payment,  known  as  a 
"vacancy  payment",  may  be  made  to  the 
Borrower  when  an  assisted  unit  (or 
residential  space  in  a  group  home)  is  vacant 
in  accordance  with  the  terms  of  the  PAC. 

Rent,  in  the  case  of  a  unit  in  a  cooperative 
project  means  the  carrying  charges  payable 
to  the  cooperative  with  respect  to  occupancy 
of  the  unit 


Tenant  rent  means  the  monthly  amount 
defmed  in,  and  determined  in  accordance 
with  Part  813  of  this  chapter. 

Total  tenant  payment  means  the  monthly 
amount  defined  in,  and  determined  in 
accordance  with  Part  813  of  this  chapter. 

Utility  allowance  is  defined  in  Part  813  of 
thi?  chdptcr  and  is  determined  or  approved 
by  HUD. 

■  Utility  reimbursement  is  defined  in  Part 
813  of  this  chapter. 

Vacancy  payment  means  the  project 
assistance  payment  made  to  the  Borrower  by 
I  [UD  for  a  vacant  assisted  unit  (or  residienti.^1 
space  in  a  group  home)  if  certain  conditions 
are  fulfilled,  as  provided  in  the  PAC.  The 
amount  of  the  vacancy  payment  varies  with 
the  length  of  the  vacancy  period  and  i&  iv^i 
after  the  first  60  days  of  any  vacancy. 

Application  Procedures  and  Program 
Requirement* 

§805.702    Allocation  of  authority. 

(a)  Hcadqu-ztters  Reserve.  Up  to  15  pt^rcent 
of  ill..-  section  202  loan  authority  made 
available  for  the  development  costs  of 
housing  for  h^ir.dicapped  families  under  this 
section  may  be  retained  by  the  Assistant 
Secretary  for  subsequent  allocation  to 
specific  areas  and  communities  under  section 
213(d)(4)  of  the  Housing  and  Community 
Development  Act  of  1974. 

(b)  Allocations.  The  Assistant  Secretary 
will  allocate  the  amounts  available  for 
development  costs  of  housing  for 
handicapped  families,  less  any  amounts 
made  available  for  the  Headquarters  Reserve 
under  paragraph  (a)  of  this  section  and 
amendments  under  S  885.755(e),  to  allocation 
areas.  I'he  size  of  the  allocation  area  will 
ri«?p«'"d  on  the  amount  of  loan  authority 
available  for  allocation  and  the  number  of 
ft-aslblc  projects  the  loan  authority  will 
support.  The  amount  of  the  allocations  will 
be  based  on  the  relative  needs  of  the 
allocation  areas  as  refiecttid  in  available 
census  data  on  the  number  of  the 
handicapped  individuals  in  the  areas  and  will 
be  adjusted  to  take  into  consideration  the 
relative  differences  between  the  areas  in  the 
costs  of  providing  housing.  Funds  allocated  to 
an  allocation  area  may  be  reallocated  to 
another  area  under  the  circumstances 
described  at  $  885.750(d)(2). 

(c)  Availability  of  loan  authority  for 
housing  for  the  elderly.  If  the  upprovabie 
applications  under  this  subpart  require  less 
tlian  the  loan  authority  that  is  made  avail.ible 
for  development  costs  of  housing  under  this 
subpart  the  remaining  loan  authority  shall  be 
made  available  fur  housing  for  the  elderly 
under  Subpart  B  of  this  part,  to  the  extent 
that  housing  assistance  under  section  8  o^  the 
United  States  Housing  Act  of  1937  is 
available  in  connection  with  such  loan 
authority. 

§  885. 70S  Announcement  of  fund  availability 
and  invitation  for  applications. 

(a)  Announcement  of  fund  availability. 
Following  an  allocation  of  authority  under 
i  885.700  above,  HUD  will  publish  an 
announcement  of  fund  availability  in  the 
Federal  Register.  The  announcement  will 
indicate: 


(1)  The  amount  of  loan  authority  (and 
approximate  number  of  units)  made  available 
for  housing  for  handicapped  families  within 
each  allocation  area: 

(2)  The  deadline  for  receipt  of  applications: 
and 

(3)  Other  appropriate  guidance  to 
prospective  Sponsors. 

(b)  Invitation  for  applications.  Each  field 
office  shall  publish  an  invitation  for 
applications  for  section  202  fund  reservation 
in  newspapers  of  general  circulation  serving 
the  field  office  jurisdiction.  The  field  office 
shall  also  notify  minority  media,  minority 
organizations  involved  in  housing  and 
community  development  and  groups  with 
special  interest  in  housing  for  handicapped 
families.  Copies  of  the  invitation  will  be 
available  in  the  field  office. 

§ 885.710  Application  contents. 

(a)  Application.  Each  application  must 
include  all  of  the  information,  materials, 
forms,  and  exhibits  listed  in  paragraph  (b)  of 
this  section.  In  addition,  the  application  may 
include  site  information  specified  under 

S  885.780.  HUD  will  review  applications  and 
make  selections  under  {  885.750  based  on 
information  provided  in  the  application. 

(b)  Application  contents.  Each  application 
must  include: 

(1)  The  name,  address,  and  telephone 
number  of  the  Sponsor. 

(2)  The  name,  title,  address,  and  telephone 
number  of  the  officer  or  member  of  the  board 
of  directors  of  the  Sponsor  to  whom 
communications  should  be  addressed. 

(3)  The  dollar  amount  of  the  section  202 
direct  loan  requested. 

(4)  A  narrative  description  of  the  proposed 
housing,  consistent  with  requirements  of 

§§  885.717  through  885.727,  including: 

(i)  The  name  of  the  locality  in  which  the 
proposed  project  is  to  be  developed: 

(ii)  The  development  method  proposed  to 
be  used  (new  construction,  substantial 
rehabilitation,  or,  if  a  group  home,  acquisition 
with  or  without  moderate  rehabilitation).  If 
the  project  will  be  develoepd  using 
innovative  construction  or  rehabilitation 
methods  or  technologies  that  promote 
construction  efficiencies,  the  proposed 
methods  or  technologies  should  be  identified:. 

(iii)  Number  and  types  of  structures: 

(iv)  Number  of  stories; 

(v)  Number  of  units  by  size  (number  of 
bedrooms)  for  an  independent  living 
complex,  or  the  number  of  bedrooms  and  the 
number  of  residents  housed  in  each  group 
home; 

(vi)  ^cial  amentities  or  features.  If  the 
narrative  description  indicates  that  the 
housing  would  not  comply  with  the  cost 
containment  and  modest  design  standards  of 
§  885.725(a)  through  (c),  the  Sponsor  must 
submit  evidence  demonstrating  that  the 
proposed  housing  is  eligible  for  an  exception 
from  these  standards  under  S  885.725(d). 

(vii)  For  intermediate  care  facilities  that  are 
funded  by  the  Health  Care  Financing 
Administration  that  serve  the  mentally 
retarded  and  individuals  with  related 
conditions,  evidence  demonstrating  that  the 
proposed  project  will  primarily  provide 
housing  rather  than  medical  facilities,  is  or 
will  be  licensed  by  appropriate  State 


agencies,  and  will  receive  funding  from 
sources  other  than  HUD  for  a  rent 
contribution  and  for  the  costs  of  the 
intermediate  care,  and  such  other  information 
as  HUD  may  require  to  determine  the 
feasibility  of  the  intermediate  care  facility. 

(5)  A  narrative  description  of  the 
anticipated  occupancy.  The  Sponsor  must 
propose  project  occupancy  requirements  that 
limit  occupancy  to  one  or  more  of  the 
following  categories:  persons  vrith  clironic 
mental  illness,  developmental  disabilities,  or 
physical  handicaps.  The  Sponsor  must 
demonstrate  a  capacity  to  serve  the  proposed 
occupancy  group  or  groups. 

(6)  A  service  plan  description  that  includes: 
(i)  A  description  of  the  range  of  supportive 

ser\'ices  proposed  to  be  provided  to  the 
families  in  the  occupancy  category  identified 
by  the  Sponsor  under  {  885.710(b)(5)  above, 
including: 

(A)  The  name(s)  of  the  agency(s)  that  will 
be  responsible  for  providing  supportive 
services  and,  if  an  agency  is  not  the  Sponsor. 
a  latter  of  intent  from  the  agency  indicating 
its  willingness  and  ^.bility  to  provide  the 
services:. 

(B)  The  manner  ■ .;  which  such  services  will 
be  provided; 

(C)  The  services  that  wil  be  provided  on- 
and  off-site;  and 

(D)  The  staffing  plan  including  residential 
supervision  (if  any)  and  other  staff  necessary 
to  provide  the  proposed  supportive  services. 

(ii)  Evidence  of  funding  sources  for  the 
supportive  servcies  that  will  be  provided  for 
compensation,  including  State  and  local 
funds  available  to  assist  in  the  provision  of 
such  services,  or  evidence  of  commitment  to 
provide  the  supportive  service  from  agencies 
that  will  not  be  compensated.  If  State  and 
local  funds  will  be  used,  the  application  must 
demonstrate  that  the  proposal  does  not 
conflict  with  State  or  local  plans  and  policies 
governing  the  development  and  operation  of 
facilities  to  serve  handicapped  individuals 
meeting  the  proposed  project  occupancy 
requirements. 

(7)  Evidence  demonstrating  that  there  is  an 
effective  demand  for  the  proposed  housing  in 
the  areas  to  be  served  by  the  project  and 
demonstrating  that  this  demand  is  likely  to 
continue  through  the  term  of  the  loan. 

(8)  A  statement  whether  the  Sponsor  or  any 
affiliated  entity  has  submitted  or  is  planning 
to  submit  other  applications  as  a  Sponsor  or 
CoSponor  under  this  part  during  the  current 
fiscal  year.  The  Sponsor  must  also  indicate 
the  city  and  State  where  any  other  proposed 
project  will  be  located,  the  number  of  units 
requested,  and  the  field  office  where  the 
proposal  was  or  %vill  be  submitted. 

(9)  A  request  for  preliminary  determination 
of  eligibility  as  a  nonprofit  Sponsor,  on  a 
form  prescribed  by  HUD. 

(10)  A  statement  describing  the  Sponsor's 
ties  to  the  community  including  any 
statements  of  support  for  the  project  by 
members  of  the  community  in  which  the 
project  is  to  be  located  and  State  and  local 
organizations  familiar  with  the  needs  of 
handicapped  individuals  meeting  the 
proposed  occupancy  requirements. 

(11)  The  names  and  addresses  of  the 
officers  and  directors  of  the  Sponsor,  and 
such  other  information  as  required  by  HUD, 


together  with  a  resolution,  on  a  form 
prescribed  by  HUD.  adopted  by  the  Sponsor's 
board  of  directors,  agreeing  that  all  officers 
and  directors  of  the  Sponsor  and  the 
Borrower  will  be  required  to  submit  conflict 
of  interest  certifications. 

(12)  Satisfactory  evidence  that  the  Sponsor 
(i)  Has  the  necessary  legal  authority  to 
sponsor  the  project  and  to  assist  the 
Borrower  to  finance,  acquire  (with  or  without 
moderate  rehabilitation),  construct  or 
substantially  rehabilitate  and  maintain  the 
project  and  to  apply  for  and  receive  the 
proposed  loan:  (ii)  has  an  effective  tax 
exemption  ruling  from  the  Internal  Revenue 
Service,  is  a  nonprofit  corporation  organized 
in  the  Commonwealth  of  Puerto  Rico  that  is 
exempt  from  income  taxation  under  Puerto 
Rican  law,  or  is  a  nonprofit  consumer 
cooperative  that  is  exempt  from  income 
taxation  under  State  law.  has  never  been 
liable  for  the  payment  of  Federal  income 
taxes,  and  does  not  pay  patronage  dividends 
and  (iii)  will  form  a  Borrower  (as  defined  in 

§  885.5)  after  the  issuance  of  the  section  202 
fund  reservation,  will  cause  the  Borrower  to 
file  a  request  for  determination  of  eligibility 
and  a  request  for  direct  loan  financing  under 
§  885.80a  and  wdll  provide  sufficient 
resources  to  the  Borrower  to  ensure  the 
development  and  long-term  operation  of  the 
project 

(13)  Evidence  of  previous  participation  in 
HUD  programs,  if  any.  by  the  Sponsor,  its 
officers  or  directors,  on  such  form  as  may  be 
prescribed  by  HUD,  and  identification  of  all 
section  202  fund  reservations  issued  to  the 
Sponsor  or  any  entity  affiliated  with  the 
^xmsor  since  May  1, 1976. 

(14)  A  description  of  any  other  rental 
housing  projects  or  any  medical  facilities 
sponsored,  owned  or  operated  by  the 
Sponsor.  The  submission  must  include  a 
description  of  the  race,  ethnic,  gender  and 
handicap  status  of  the  residents  served,  to 
the  extent  that  such  information  is  available. 

(15)  description  of  the  Sponsor's  past  or 
current  involvement  in  any  programs  other 
than  housing  (including  its  provision  of 
services)  that  demonstrates  the  Sponsor's 
management  capabilities  and  experience, 
including  a  description  of  the  Sponsor's 
experience  in  contracting  for  services  with 
minority  business  enterprises  or  minority 
groups.  This  submission  must  include  a 
description  of  the  race,  ethnia  gender  and 
handicap  status  of  the  persons  served,  to  the 
extent  that  such  information  is  avail-ible. 

(16)  A  description  of  any  financial  default 
modification  of  terms  and  conditions  of 
financing,  or  legal  action  taken  or  pending 
against  the  Sponsor  or  its  officers,  directors, 
or  trustees  in  their  corporate  capacity. 

(17)  A  description  of  the  Sponsor's  ability 
and  wilhngness  to  sponsor  and  to  assist  the 
Borrower  to  develop,  own,  manage,  and 
provide  appropriate  services  in  connection 
with  housing  for  the  nonelderly  handicapped. 

(18)  An  estimate  of  start-up  expenses  and 
the  source  of  funds  to  meet  these  expenses.  If 
the  Sponsor  plans  to  use  section  106(b)  seed 
money  loans,  an  application  for  such  loan 
must  be  submitted,  with  required 
attachments. 
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(19)  Evidence  of  the  Sponsor's  financial 
ability  and  vsrillingness  to  fund  the  minimum 
capital  investment  under  |  885.810(i)  and  to 
ensure  the  development  and  long-term 
operation  of  the  project,  including  copies  of 
balance  sheets  and  statements  of  income  and 
expenses  for  each  of  the  past  three  years  that 
the  Sponsor  has  operated. 

(20)  The  housing  consultant's  resume  and  a 
copy  of  the  consultant  contract  (if  consultant 
services  have  been  used  by  the  Sponsor). 

(21)  Evidence  that  the  Sponsor  has  notified 
the  State  single  point  of  contact  of  the 
application  for  review  and  comment  under  24 
CFR  Part  52  and  Executive  Order  No.  12372- 
Intergovemmental  Review  of  Federal 
Program. 

(22)  A  signed  certification  of  the  Sponsor's 
intention  to  comply  with  the 
nondiscrimination  and  equal  opportunity 
requirements  of  |  885.740(a). 

(23)  A  demonstration  that  the  Sponsor 
meets  all  other  requirements  imposed  by 
HUD.  Notice  of  such  requirements  will  be 
made  available  to  Sponsors  before 
submission  of  their  applications. 

§385.717    Project  standards. 

(a)  Property  standards.  Projects  under  this 
subpart  mtut  comply  with  HUD  Minimum 
Property  Standards. 

(b)  Minimum  group  home  standards.  Each 
group  home  must  provide  a  minimum  of  290 
square  feet  of  pro  rated  space  for  each 
resident,  including  a  minimum  area  of  80 
square  feet  for  each  resident  in  a  shared 
bedroom  (with  no  more  than  two  residents 
occupying  a  shared  bedroom)  and  a  minimum 
area  of  100  square  feet  for  a  single  occupant 
bedroom:  at  least  one  full  bathroom  for  every 
four  residents:  space  for  recreation  at  indoor 
and  outdoor  locations  on  the  project  site:  and 
BufTicient  storage  for  each  resident  in  the 
bedroom  and  other  storage  space  necessary 
for  the  operation  of  the  home. 

(c)  Accessibility  requirements.  (1)  Projects 
under  this  subpart  must  compfy  with  the 
Uniform  Federal  Accessibility  Standards  (24 
CFR  Part  4a  Appendix  A).  HUD's  regulations 
implementing  section  504  of  the 
Rehabilitation  Act  of  1973  (24  CFR  Part  8]  and 
HUD's  regulations  implementing  the  Fair 
Housing  Act  (24  CFR  Part  100). 

(2)  All  entrances,  common  areas,  units  to 
be  occupied  by  a  residential  supervisor,  and 
amenities  must  be  readily  accessible  to  and 
usable  by  persons  with  physical  handicaps. 

(3)  In  projects  for  chronically  mentally  ill 
individudlfi,  a  minimum  often  percent  of  all 
dwelling  units  in  an  independent  living 
complex  (or  ten  percent  of  all  bedrooms  and 
bathrooms  in  a  group  home),  but  at  least  one 
of  each  such  space,  must  be  designed  to  be 
accessible  or  adaptable  for  persons  with 
physical  handicaps. 

(4)  In  projects  for  developmentally  disabled 
or  physically  handicapped  individuals,  all 
dwelling  units  in  an  independent  living 
complex  (or  all  bedrooms  and  bathrooms  in  a 
group  home)  must  be  designed  to  be 
accessible  or  adaptable  for  persons  with 
physical  handicaps.  A  project  involving 
substantial  rehabilitation  or  an  acquisition 
with  or  without  moderate  rehabilitation  may 
provide  a  lesser  number  if:  (i)  The  cost  of 
providing  full  accessibility  makes  the  project 


Tinancially  infeasible:  (ii)  less  than  one-half 
of  the  intended  occupants  have  mobility 
impairments:  and  (iii)  the  project  complies 
with  the  requirements  of  24  CFR  8.23. 

(5)  For  the  purposes  of  paragraphs  (c)  (2), 
(3)  and  (4)  of  this  section.  "Accessible"  and 
"adaptable"  are  defined  in  24  CFR  Part  40. 
Appendix  A. 

§  885. 720  Project  size  limitations. 

(a)  Maximum  project  size.  Projects  under 
this  subpart  are  subject  to  the  following 
project  size  limitations: 

(1)  Croup  homes  may  not  be  designed  to 
serve  more  than  15  persons  on  one  site: 

(2)  Independent  living  complexes  for 
chronically  mentally  ill  individuals  may  not 
be  designed  to  serve  more  than  20  persons  on 
one  site:  and 

(3)  Independent  living  complexes  for 
handicapped  families  in  developmental 
disability  or  physically  handicapped 
occupancy  categories  may  not  have  more 
than  24  units  nor  more  than  24  households  on 
one  site.  For  the  purposes  of  this  section, 
household  has  the  same  meaning  as 
handicapped  family,  except  that  unrelated 
handicapped  individuals  sharing  a  unit  (other 
than  a  handicapped  person  living  with 
another  person  who  is  essential  to  the 
handicapped  person's  well-being)  are 
counted  separate  households.  For 
independent  living  complexes  for 
handicapped  families  in  the  developmental 
disability  or  physically  handicapped 
occupancy  categories,  units  with  three  or 
more  bedrooms  may  only  be  developed  to 
serve  handicapped  families  of  one  or  two 
parents  with  children. 

(b)  Additional  limitations.  Based  on  the 
amount  of  loan  authority  appropriated  for  a 
fiscal  year,  HUD  may  impose  additional 
limitations  on  the  number  of  units  or 
residents  that  may  be  proposed  under  an 
application  for  section  202  loan  fund 
reservation.  This  unit  limitation  will  be 
published  in  the  aimual  announcement  of 
fund  availability  or  the  invitation  for  section 
202  fund  reservation  under  S  885.705. 

(c)  Exemptions.  On  a  case-by-case  basis, 
HUD  may  approve  independent  living 
complexes  that  do  not  comply  with  the 
project  size  limitations  prescribed  in 
paragraphs  (a)(1),  (a)(2)  or  (b)  of  this  sectioa 
HUD  may  approve  such  projects  if  the 
Sponsor  demonstrates: 

(1)  the  increased  number  of  units  is 
necessary  for  the  economic  feasibility  of  the 
project: 

(2)  a  project  of  the  size  proposed  is 
compatible  with  other  residential 
development  and  the  population  density  of 
the  area  in  which  the  project  is  to  be  located: 

(3)  a  project  of  the  size  proposed  can  be 
successfully  integrated  into  the  community; 
and 

(4)  a  project  of  the  size  proposed  is 
marketable  in  the  community. 

§  885. 725    Cost  containment  and  modest 
design  standards. 

(a)  Restrictions  on  amenities.  Projects  must 
be  modest  in  design.  Except  as  provided  in 
paragraph  (d)  of  this  section  below,  amenities 
must  be  limited  to  those  amenities,  as 
determined  by  HUD,  that  are  generally 


provided  in  unassisted  decent,  safe  and 
sanitary  housing  for  lower  income  families  in 
the  market  area.  Amenities  not  eligible  for 
HUD  funding  include  balconies,  atriums, 
decks,  bowling  alleys,  swimming  pools, 
saunas  and  Jacuzzis.  Dishwashers,  trash 
compactors,  and  washers  and  dryers  in 
individual  units  will  not  be  funded  in 
independent  living  complexes.  The  use  of 
durable  materials  to  control  or  reduce 
maintenance,  repair  and  replacement  costs  is 
not  an  excess  amenity. 

(b)  Unit  sizes.  For  independent  living 
complexes,  HUD  will  establish  limitations  on 
the  size  of  units  and  number  of  bathrooms, 
based  on  the  number  of  bedrooms  that  are  in 
the  unit 

(c)  Special  spaces  and  accommodations. 
The  costs  of  construction  of  special  spaces 
and  accommodations  may  not  exceed  10 
percent  of  the  total  cost  of  construction, 
except  as  provided  in  paragraph  (d)  of  this 
section  below.  Special  spaces  and 
accommodations  include  multipurpose  rooms, 
game  rooms,  libraries,  lounges  and,  in 
independent  living  complexes,  central 
kitchens  and  dining  rooms.  Special  spaces 
and  accommodations  exclude  offices,  halls, 
mechanical  rooms,  laundry  rooms,  and 
parking  areas,  and  (i)  dwelling  units  and 
lobbies  in  independent  living  complexes:  and 
(ii)  bedrooms,  living  rooms,  dining  and 
kitchen  areas,  shared  bathrooms,  and 
resident  staff  dwelling  units  in  group  homes. 

(d)  Exceptions.  HUD  may  approve  a  project 
that  does  not  comply  with  the  cost 
containment  and  modest  design  standards  of 
paragraphs  (a)  through  (c)  above  if: 

(1)  The  Sponsor  demonstrates  a  willingness 
and  ability  to  contribute  the  incremental 
development  cost  and  continuing  operating 
costs  associated  with  the  additional 
amenities  or  design  features:  or 

(2)  The  proposed  project  involves 
substantial  rehabilitation  or  acquisition  with 
or  without  moderate  rehabilitation,  the 
additional  amenities  or  design  features  were 
incorporated  into  the  existing  structure 
before  the  submission  of  the  application,  and 
the  total  development  cost  of  the  project  with 
the  additional  amenities  or  design  features 
does  not  exceed  the  cost  limits  described  in 

i  885.810. 

§885.727    Prohibited  facilities. 

Project  facilities  may  not  include 
commercial  spaces,  infirmaries,  nursing 
stations,  spaces  dedicated  to  the  delivery  of 
medical  treatment  or  physical  therapy, 
padded  rooms,  or  space  for  respite  care  or 
sheltered  workshops.  Except  for  office  space 
used  by  the  Borrower  exclusively  for  the 
administration  of  the  project,  project  facilities 
may  not  include  office  space. 

§  885. 730    Site  and  neighborhood  standards. 

(a)  The  site  must  be  adequate  in  size, 
exposure  and  contour  to  accommodate  the 
number  and  type  of  units  proposed,  and 
adequate  utilities  (water,  sewer,  gas  and 
electricity)  and  streets  must  be  available  to 
service  the  site. 

(b)  The  site  and  neighborhood  must  be 
suitable  from  the  standpoint  of  facilitating 
end  furthering  full  compliance  with  the 
applicable  provisions  of  Title  VI  of  the  Civil 


Rights  Act  of  1964,  Title  VIII  of  the  Civil 
Rights  Act  of  1968,  Executive  Order  11063 
and  implementing  HUD  regulations. 

(c)  New  construction  sites  must  meet  the 
following  requirements: 

(1)  The  site  must  not  be  located  in  an  area 
of  minority  concentration  except  as  permitted 
under  paragraph  (c)(2)  of  this  section,  and 
must  not  be  located  in  a  racially  mixed  area 
if  the  project  will  cause  a  significant  increase 
in  the  proportion  of  minority  to  non-minority 
residents  in  the  area.  An  area  of  minority 
concentration  means  an  area  where  the 
proportion  of  minority  residents  substantially 
exceeds,  or,  with  the  proposed  project  would 
substantially  exceed,  the  proportion  of 
minority  residents  in  the  jurisdiction  as  a 
whole. 

(2)  A  project  may  be  located  in  an  area  of 
minority  concentration  only  if: 

(i)  Sufficient,  comparable  opportunities 
exist  for  housing  for  minority  families,  in  the 
income  range  to  be  served  by  the  proposed 
project,  outside  areas  of  minority 
concentration  (see  paragraph  (c)(3)  for  further 
guidance  on  this  criterion):  or 

(li)  The  project  is  necessary  to  meet 
overriding  housing  needs  that  cannot 
otherwise  feasibly  be  met  in  that  housing 
market  area  (see  paragraph  (c)(4)  for  further 
guidance  on  this  criterion). 

(3){i|  "Sufficienf  does  not  require  that  in 
every  locality  there  be  an  equal  number  of 
assisted  units  within  and  outside  of  areas  of 
minority  concentration.  Rather,  application  of 
this  standard  should  produce  a  reasonable 
distribution  of  assisted  units  each  year  which 
over  a  period  of  several  years  will  approach 
an  appropriate  balance  of  housing 
opportunities  within  and  outside  areas  of 
minority  concentration.  An  appropriate 
balance  in  any  jurisdiction  must  be 
determined  in  light  of  local  conditions 
affecting  the  range  of  housing  choices 
available  for  lower  income  minority  families 
and  in  relation  to  the  racijil  mix  of  the 
locality's  population. 

(ii)  Units  may  be  considered  to  be 
"comparable  opportunities"  if  they  have  the 
Srfme  household  type  and  tenant  type 
(owner/renter):  require  approximately  the 
sitme  tenant  contribution  towards  rent:  serve 
the  same  income  group:  are  located  in  the 
SHme  housing  market:  and  are  in  standard 
condition. 

(iii)  Application  of  this  sufficient, 
comparable  opportunities  standard  involves 
assessing  the  overall  impact  of  HUD  assisted 
housing  on  the  availability  of  housing  choices 
for  lower  income  minority  families  in  and 
outside  areas  of  minority  concentration,  and 
must  take  into  account  the  extent  to  which 
the  following  factors  are  present,  along  with 
any  other  factor  relevant  to  housing  choice. 

(A)  A  signficant  number  of  assisted 
housing  units  are  available  outside  areas  of 
minority  concentration. 

(B)  There  is  significant  integration  of 
assisted  housing  projects  constructed  or 
rehabilitated  in  the  past  ten  years,  relative  to 
the  racial  mix  of  the  eligible  population. 

(C)  There  are  racially  integrated 
neighborhoods  in  the  locality. 

(D)  Programs  are  operated  by  the  locality 
to  assist  minority  families  who  wish  to  find 
housing  outside  areas  of  minority 
concentration. 
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(E)  Minority  families  have  benefitted  from 
local  activities  (e.g.,  acquisition  and  write- 
down of  sites,  tax  relief  programs  for 
homeowners,  acquisitions  of  units  for  use  as 
assisted  housing  units)  undertaken  to  expand 
choice  for  minonty  families  outside  of  areas 
of  minority  concentration. 

(F)  A  significant  proportion  of  minority 
households  have  been  successful  in  finding 
units  in  non-minority  areas  under  the  Section 
8  Certificate  and  Housing  Voucher  programs. 

(G)  Comparable  housing  opportunities  have 
been  made  available  outside  areas  of 
minority  conrentration  through  other 
programs. 

(4)  Application  of  the  "overriding  housing 
needs"  criterion,  for  example,  permits 
approval  of  sites  that  are  an  integral  part  of 
an  overall  local  strategy  for  the  preservation 
or  restoration  of  the  immediate  neighborhood 
and  of  sites  in  a  neighborhood  experiencing 
significant  private  investment  that  is 
demonstrably  changing  the  economic 
character  of  the  area  (a  "revitalizing  area"). 
An  "overriding  housing  need",  however,  may 
not  serve  as  the  basis  for  determining  that  a 
site  is  acceptable  if  the  only  reason  the  need 
cannot  otherwise  be  feasibly  met  is  that 
discrimination  on  the  basis  of  race,  color, 
creed,  sex.  or  national  origin  renders  sites 
outside  areas  of  minority  concentration 
unavailable  or  if  the  use  of  this  standard  in 
recent  years  has  had  the  effect  of 
circumventing  the  obligation  to  provide 
housing  choice. 

(d)  The  site  must  promote  greater  choice  of 
housing  opportunities  and  avoid  undue 
concentration  of  assisted  persons  in  areas 
containing  a  high  proportion  of  low-income 
persons. 

(e)  The  neighborhood  must  not  be  one 
which  is  seriously  detrimental  to  family  life 
or  in  which  substandard  dwellings  or  other 
undesirable  conditions  predominate,  unless 
there  is  actively  in  progress  a  concerted 
program  to  remedy  the  undesirable 
conditions. 

(f)  The  housing  must  be  accessible  to 
social,  recreational  educational,  commercial, 
and  health  facilities  and  serxices,  and  other 
municipal  facilities  and  services  that  are  at 
least  equivalent  to  those  typically  found  in 
neighborhoods  consisting  largely  of 
unassisted,  standard  housing  of  similar 
market  rents. 

(g)  Travel  time  and  cost  \ia  public 
transportation  or  private  automobile,  from 
the  neighborhood  to  places  of  employment 
providing  a  range  of  jobs  for  lower-income 
workers,  must  not  be  excessive. 

(h)  Projects  must  be  located  in 
neighborhoods  where  other  family  housing  is 
located.  Except  as  provided  below,  projects 
may  not  be  located  adjacent  to  the  following 
facilities,  or  in  areas  where  such  facilities  are 
concentrated:  Schools  or  day-care  centers  for 
handicapped  persons,  workshops,  medical 
facilities,  or  other  housing  primarily  serving 
handicapped  persons.  Projects  may  be 
located  adjacent  to  other  housing  primarily 
serving  handicapped  persons  if  the  projects 
together  do  not  exceed  the  project  size 
limitations  under  §  8S5.720(a). 

§885.735    Prohibited  relationships. 

(a)  Conflicts  of  interest.  Officers,  directors, 
trustees,  members,  stockholders  and 


authorized  representatives  of  the  Borrower, 
and  officers  and  directors  of  the  Sponsor  may 
not  have  any  financial  interest  in  any 
contract  In  co.inertion  with  the  rendition  of 
ser^-ices.  the  provision  of  goods  or  supplies. 
prf)ject  management,  procurement  of 
funAhings  or  equipment,  construction  of  the 
project,  procurement  of  the  site  or  other 
matters  related  to  the  development  and 
operation  of  the  project.  Management 
contracts  (including  associated  management 
fees)  entered  into  by  the  Borrower  with  the 
Sponsor  or  the  Sponsor's  nonprofit  affiliate 
will  not  constitute  a  cor.flict  of  interest  if  no 
more  than  two  persons  salaried  by  the 
Sponsor  or  management  affiliate  ser\-e  as 
nonvoting  members  on  the  Borrower's  board 
of  directors. 

(b)  Inlereat  in  eamini^  No  part  of  the  net 
earnings  of  the  Borrower  or  Spon»or  may 
inure  to  the  benefit  of  any  private 
shareholder,  contnt)utor.  or  individual. 

(c)  Control  of  Borrower  or  Sponsor.  Neither 
the  Borrower  nor  the  Sponsor  may  be 
controlled  by,  or  imder  the  direction  of, 
persons  or  entities  seeking  to  derive  profit  or 
gain  as  a  result  of  activities  undertaken  by 
the  Borrower  or  Sponsor. 

(d)  Provision  ofserv-ces.  A  person  or  an 
entity  (including  an  affiliated  entity)  may  not 
provide  services  to  a  project  in  more  than  one 
of  the  following  capacities:  attorney, 
architect,  contractor,  housing  consultant, 
management  agent  or  seller  of  the  site  for  the 
project,  except  that  the  same  person  or  entity 
may  8er\'e  a  project  as  management  agent 
and  housing  consultant. 

§885.740    Other  Federal  Requirements. 

(a)  Nondiscrimination  and  equal 
opportunity.  Participation  in  this  program 
requires  compliance  with: 

(1)  The  requirements  of  Title  VIII  of  the 
Civil  RighU  Act  of  1968  (42  U.S.C.  3801-19) 
(Fair  Housing  Act)  and  its  implementing 
regulations:  Executive  Order  No.  11063  (Equal 
Opportunity  in  Housing)  and  implementing 
regulations  at  24  CFR  Part  107:  and  Title  VI  of 
the  Civil  Rights  Act  of  19M  (42  U.S.C  20D0d) 
(Nondiscrimination  in  Federally  Assisted 
Programs)  and  implementing  regulations  at  24 
CFR  Part  1: 

(2)  The  prohibitions  against  discrimination 
on  the  basis  of  age  under  the  Age 
Discrimination  Act  of  1975  (42  U.S.C.  6101-07) 
and  implementing  regulations  at  24  CFR  Part 
146,  and  the  prohibitions  against 
discrimination  against  otherwise  qualified 
individuals  with  handicaps  under  section  504 
of  the  Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  and  implementing  regulations  at  24  CFR 
Part  8: 

(3)  The  requirements  of  Executive  Order 
No.  11246  (Equal  Employment  Opportunity) 
and  the  regulations  issued  under  the  Order  at 
41  CFR  Chapter  60: 

(4)  The  requirements  of  section  3  of  the 
Housing  and  Urban  Development  Act  of  1968 
(12  U.S.C.  1701u)  (Employment  Opportunities 
for  Lower  Income  Persons  in  Coimection  with 
Assisted  Projects)  and  the  implementing 
regulations  at  24  CFR  Part  135: 

(5)  The  requirements  of  Executive  Order 
Nos.  11625. 12432.  and  12138  (Minority  and 
Women's  Business  Enterprises): 
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|6)  The  affirmative  fair  housing  marketing 
requirements  of  24  CFR  Part  20a  Subpart  M 
and  the  implementing  regulations  at  24  CFR 
Part  106. 

(7)  The  fair  housing  advertising  and  poster 
gMiJe-iines.  24  CFR  Parts  100  and  110. 

(b)  Environmenlai.  The  National 
Environmental  Policy  Act  of  198©.  HUD's 
iiDplemeniii>g  regulations  at  24  CFR  Part  SO. 
inrludin);  (he  related  authorities  described  in 
24  CFR  50.4.  and  the  Coastal  Barrier 
Resources  .Act  of  1962  (16  U.S.C  3601)  .ipply 
to  this  pn>^ram.  For  the  purposes  cf 
Executive  Order  No.  11968,  Floodplain 
K!dna);pment  all  applu-.ations  for 
inlermediatk  care  facilities  for  the  mentxlly 
retarded  and  uiilividuals  with  related 
conditions  (see  |  Ba5.7lO(b)(4)tvii))  shall  be 
treated  as  critical  actions  requiring 
consideration  of  the  SOO-year  flood  plain. 

(c)  Fhod  -nsuronce.  The  Flood  Disaster 
Protection  Act  of  1973  142  U.S.C  4001)  applies 
to  this  program. 

(d)  Labor  sloiidorda.  (1)  For  projects  that 
are  designed  for  dwelling  use  by  12  or  more 
handicapped  families  (other  than  projects 
acquired  without  rehabilitation ).  participation 
in  diis  program  is  subject  to  the  following 
requirements. 

|i)  Not  less  than  the  wages  prevailing  in  the 
locality,  as  determined  by  the  Secretary  of 
Ubor  under  the  Davis-Bacon  Act  (40  U.S.C 
27e<i-276»-5).  must  be  paid  to  all  laborers 
and  mechanics  employed  in  the  construction 
or  rehabilitatiOD  of  the  project.  Hl^D  may 
waive  the  Davis-Bacon  requirements  if 
laborers  or  mechanics  voluntarily  donate 
their  services  without  full  compensation  for 
the  pii.-pos<>s  of  lowering  the  costs  of 
construction  or  rehabilitation:  the  laborers  or 
mechanics  are  not  otherwise  employed  in  the 
construction  or  rehabilitation  of  projects  that 
are  assisted  under  this  part  and  designed  for 
dwelling  uae  by  12  or  more  families;  and  I  iUD 
determines  that  any  amounts  saved  are  fully 
credited  to  lh«  Borrower  undertaking  the 
construction  or  rehabilitation. 

(ii)  Except  where  the  Davis-Bacon 
requiremeota  have  b«en  waived  under 
paragraph  (>:)(!)  above,  contracts  invoking 
eirployment  of  laborers  and  mechanics  shall 
be  subject  to  the  provisions  of  the  Contract 
Work  Hours  and  Safety  Standards  .^r.t  (40 
U.S.C.  327-333). 

(iii)  Sponsors,  Borrowers,  contractors  and 
sub<:ontractors  must  comply  with  all  related 
rules,  regulations,  and  requirements. 

12)  For  the  purposes  of  this  paragraph  |d). 
an  independent  living  complex  is  designed 
for  use  by  12  or  more  families  if  the  complex 
includi^s  \Z  or  more  units.  This  paragraph  (d) 
does  not  apply  to  group  homes. 

(e)  Displacement  and  relocation 
a;iai8tance.  (1)  The  Uniform  Relocation 
Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (42  U  S.C.  4601)  as 
amended  by  the  Uniform  Relocation 
Assistance  Amendments  of  1987.  Title  IV  of 
the  Surface  Transportation  and  Uniform 
Relocation  Assistance  Act  of  1987  (Pub.  L 
100-17.  approved  April  2, 1987)  (URA)  and 
government-wide  implementing  regulations  at 
49  CFR  Part  24  set  forth  relocation  assistance 
requircTrents  that  apply  to  the  displacement 
of  any  person  (family,  individual,  business, 
nonprofit  organization  or  farm)  as  a  direct 


result  of  acquisition,  rehabilitation  or 
demolition  for  a  project  assisted  under  this 
part. 

(2)  For  projects  involving  applications  that 
are  submitted  without  evidence  of  control  of 
an  appruvable  site,  a  displacement  from  the 
real  property  is  covered  by  the  URA  if  it 
occurs  on  or  after  the  date  that  the  Sponsor 
obtains  control  of  an  upprovable  site.  For 
projects  involving  applications  that  are 
submitted  with  evidence  of  control  an 
approvable  site,  a  displacement  fn>m  the  real 
property  is  covered  by  the  URA  if  it  occurs 
on  or  after  the  date  that  the  application  is 
submitted.  Displacements  occuning  on  or 
after  these  dates,  however,  may  not  be 
covered  if: 

(i)  The  person  has  been  evicted  for  cause 
based  upon  a  serious  or  repeated  violation  of 
the  material  terms  of  the  lease  or  occupanry 
agreement  and  HUD  determines  that  the 
eviction  was  not  undertaken  for  the  purpose 
of  evading  the  obligation  to  provide 
relocation  aasi^ance; 

(ii)  The  pef8;wi  moved  into  the  real  property 
after  the  dale  speciRed  above,  but  received 
prior  written  notice  of  the  expected 
displacement: 

(iii)  The  person  is  an  owner-occupant  and 
has  been  informed  that  the  real  property  will 
not  be  acquired  for  the  project  under  the 
threat  of  eminent  domain:  or 

(iv)  The  Sponsor  (Borrower)  determines 
that  the  displacement  did  not  occur  as  a 
direct  result  of  the  acquisition,  rehabilitation, 
or  demolition  for  the  project,  and  HUD 
concurs  in  that  determination. 

(3)  If  a  person  is  displaced  from  the  real 
property  before  the  date  specified  above  and 
either  HUD  or  the  Sponsor  (Borrower) 
determines  that  the  displacement  results  from 
the  acquiaitioa  rehabilitation,  or  demolition, 
the  person  shall  be  eligible  for  relocation 
assistance  as  a  displaced  person. 

(4)  The  Sponsor  (Borrower)  may,  at  any 
time,  request  a  HUD  determination  whether  a 
displacement  will  be  covered  by  the  URA 
and  the  implementing  regulations. 

(3)  A  displaced  person's  eligibility  for 
relocation  assistance  is  subject  to  the 
requirements  in  49  CFR  Part  24. 

(f)  Lead-based patnl  (1)  The  requirements 
of  the  Lead-Based  Paint  Poisoning  Prevention 
Act  (42  U.S.C.  4821-4846)  and  implementing 
regulations  at  24  CFR  Part  35  (except  as 
superseded  in  paragraph  if|(2)  of  this  section) 
apply  to  the  dwellings  (except  zero-bedroom 
dwelling  units)  in  housing  assisted  under  this 
subpart  which  (i)  was  constricted  or 
substantially  rehabilitated  before  1978  and 
(ii)  in  which  any  child  under  se\ en  jcars  of 
age  resides  or  is  ex(>ected  to  reside. 

(2)(i)  This  paragraph  implements  the 
provisions  of  section  302  of  the  Lead-Based 
Paint  Poisoning  Prevention  Act.  42  U.S.C. 
4822.  by  establishing  procedures  to  eliminate, 
as  far  as  practicable,  the  hazards  of  lead- 
based  paint  poisoning  with  respect  to 
covered  structures  for  which  assistance  is 
provided  under  this  program.  This  paragraph 
is  promulgated  under  24  CFR  35.24(b)(4)  and 
supersedes,  with  respect  to  the  program,  the 
requirements  prescribed  in  Subpart  C  of  24 
CFR  Part  35. 

(ii)  The  following  denniritins  apply  to  this 
paragraph  (f): 


Applicable  surface  meaois  aU  intact  and 
nonlntact  painted  interior  and  exterior 
surfaces  of  a  residential  structure. 

Chewabte  surface  means  all  chewable 
protruding  painted  surfaces  up  to  five  fee  I 
from  the  floor  or  groimd,  which  are  readily 
accessible  to  children  under  seven  years  of 
age,  e.g..  protruding  comers,  windowsills  and 
frames,  doors  and  frames,  and  other 
protruding  woodworlts. 

Defective  pcint  surfaces  means  paint  on 
applicable  surfaces  that  is  cracking,  scaling, 
chipping.  peeMiig.  or  loose. 

Elevated  blood  lead  level  or  EBL  means 
excessive  absorption  of  lead:  that  is,  a 
confirmed  concentration  of  lead  in  whole 
blood  of  23  fig/dl  (micrograms  of  lead  per 
deciliter  of  whole  blood)  or  greater. 

Iftad-based  paint  surface  means  a  paml 
surface,  whether  or  not  defective,  iderrtdied 
as  having  a  lead  content  greater  than  or  eqitol 
to  1  mg/cm*. 

(iii)  In  the  case  of  a  structure  construci»'d 
before  1978  or  substantially  rehabilitated 
prior  to  1978,  the  Sponsor  must  inspect  the 
structure  for  defective  paint  surfaces  before  ii 
submits  site  information  under  9  885.760.  If 
defective  paint  surfaces  are  found,  treat m»-Ri 
in  accordance  with  24  CFR  35J14(b)(2)(  i)  is 
required.  Correction  of  defective  surfaces 
found  during  the  initial  inspection  must  be 
completed  before  initial  occupancy  oi  the 
project  Correction  of  defective  paint 
conditions  discovered  at  periodic  inspection 
must  be  completed  within  30  days  of  their 
discovery.  When  weather  conditions  prevent 
completion  of  repainting  of  exterior  surfaces 
within  the  30-day  period,  repainting  may  be 
delayed,  but  covering  or  removal  of  the 
defective  paint  must  be  completed  withm  the 
prescribed  period. 

(iv)  In  the  case  of  a  structure  constricted 
before  1978  or  substantially  rehabilitafed 
prior  to  197&  if  the  Borrower  is  presented 
with  test  results  that  indicate  that  a  child 
under  the  age  of  seven  years  occupies  the 
structure  and  has  an  elevated  blood  lead 
level  (EBL).  the  Borrower  must  cause  the  unit 
to  be  tested  for  lead-based  paint  on  chewable 
surfaces.  Testing  must  be  conducted  by  a 
State  or  local  health  or  housing  agency,  by  an 
inspector  certified  or  regulated  by  a  Statr  or 
local  health  or  bousing  agency,  or  an 
organization  recognized  by  HUD.  Lead 
content  shall  be  tested  by  using  an  X-ray 
fluorescence  analysis  (XRF)  or  other  method 
approved  by  HUD.  Test  readings  of  1  mg/un* 
or  higher  using  an  XRF  shall  be  consitlered 
positive  for  presence  of  lead-based  paint. 
Where  lead-based  paint  on  chewable 
surfaces  is  identified,  covering  or  removal  of 
the  paint  surface  in  accordance  with  24  CFR 
35.24(b)(2)(ii)  is  required. 

(v)  Where  abatement  will  result  from 
rehabilitation  activities  planned  {i.e.,  whero 
all  applicable  surfaces  will  be  replaced, 
covered  or  otherwise  abated  as  described  in 
this  part),  these  surfaces  need  not  be  tested. 

(vi)  In  lieu  of  the  procedures  set  forth  in  the 
preceding  clause,  the  Borrower  may.  at  its 
discrKtinn.  abate  all  interior  and  exterior 
chewable  surfa(;es  in  accordance  with  the 
methods  set  out  at  24  CFR  35.24(b)(21(ii) 


(vii)  The  Borrower  must  take  appropriate 
action  to  protect  tenants  from  hazards 
associated  with  abatement  procedures. 

(viii)  The  Borrower  must  keep  a  copy  of 
each  inspection  report  for  at  least  three 
years.  If  a  unit  requires  testing,  or  treatment 
of  chewhble  surfaces  based  on  the  testing, 
the  Borrower  must  keep  the  test  results,  and. 
if  applicable,  the  certification  of  treatment 
indefinitely.  The  records  must  indicate  which 
chewable  surfaces  in  the  units  have  been 
tested  or  treated.  If  records  establish  that 
certain  chewable  surfaces  were  tested,  or 
tested  and  treated,  in  accordance  with  the 
standards  prescribed  in  this  section,  these 
surfaces  do  not  have  to  be  tested  or  treated 
at  any  subsequent  time. 

(g)  Intergovernmental  review.  The 
requirements  for  intergovernmental  review  in 
Executive  Order  No.  12372  and  the 
implementing  regulations  at  24  CFR  Part  52 
are  applicable  to  this  program. 

Selection  of  Applications  and  Duration  of 
Fund  Reservadon 

§  885. 750    Review  of  applications  for  fund 
reservation. 

(a)  Preliminary  evaluation.  (1)  HUD  will 
perform  a  preliminary  review  of  every 
application.  To  be  eligible  for  technical 
review,  the  application  must  meet  each  of  the 
criteria  described  below. 

(i)  The  application  must  be  received  by 
HUD  at  the  appropriate  address  within  the 
time  period  specified  in  the  invitation,  and 
must  be  completed.  If  an  application  is 
determined  to  be  missing  documents, 
however,  the  Sponsor  shall  be  advised  in 
writing  of  the  omissions  and  that  additions 
will  be  accepted  if  they  are  received  on  or 
before  a  specified  date. 

(ii)  The  Sponsor  must  be  eligible  to 
participate  in  the  program. 

(iii)  The  proposed  facilities  and  proposed 
occupancy  requirements  must  be  eligible 
under  the  program. 

(iv)  The  application  must  include  a 
supportive  services  plan  meeting  the 
requirements  of  S  885.710(b)(6). 

(2)  Following  the  completion  of  the 
preliminary  evaluation  of  all  applications, 
HUD  will  notify  Sponsors  of  applications  that 
are  found  to  be  unapprovable.  The 
notification  will  be  in  writing  and  will 
explain  the  reasons  for  HUD's  action. 

(b)  Technical  review  processing.  (1)  HUD 
will  perform  a  technical  review  of  each 
application  that  is  found  to  be  acceptable 
under  the  preliminary  evaluation.  Technical 
review  processing  will  consist  of  the 
following: 

(i)  HUD  will  review  the  application  to 
determine  if: 

(A)  The  Sponsor  has  demonstrated 
financial  and  management  capability  to  carry 
the  project  through  to  completion. 

(B)  The  Sponsor  has  previous  experience  in 
developing  or  operating  housing,  medical,  or 
other  facilities,  or  experience  in  providing 
supportive  services  to  individuals  of  the 
disability  group(s)  proposed  to  be  housed. 

(C)  The  Sponsor  has  made  a  commitment 
and  will  be  able  to  provide  the  preliminary 
development  costs  and  the  minimum  capital 
investment 


(D)  The  narrative  description  submitted 
tmder  {  885.710(b)(4)  is  appropriate  for 
handicapped  individuals  meeting  the 
proposed  project  occupancy  requirements, 
and  indicates  that  the  proposed  project  is 
likely  to  comply  with  the  project  standards 
described  in  f  885.717,  the  project  size 
limitations  of  S  885.720,  the  modest  design 
and  cost  contaiiflnent  standards  of  S  885.725. 
and  the  facility  prohibitions  of  $  885.727. 

(E)  llie  locality  (or  the  site,  if  the  Sponsor 
has  submitted  evidence  under  §  885.780)  is 
likely  to  meet  the  site  and  neighborhood 
standards  of  S  685.780.  If  the  Sponsor  has 
submitted  evidence  of  site  control  with  the 
application.  HUD  will  also  determine  if  the 
site  is  acceptable  under  i  885.780.  including 
environmental  review  and  flood  hazard 
requirements.  If  a  Sponsor  has  provided 
evidence  of  site  control  and  HUD  determines 
that  the  site  is  unacceptable,  HUD  will 
process  the  application  as  if  no  site  evidence 
has  been  submitted  provided  the  Sponsor  has 
indicated  a  willingness  to  develop  on  another 
site. 

(F)  The  service  plan  description  imder 
(  885.7l0(b)(e)  is  directed  to  the  needs  of 
individuals  with  the  type  of  disability  the 
project  proposes  to  serve,  and  demonstrates 
the  Sponsor's  ability  to  provide  or  assure  the 
provision  of  the  proposed  supportive  services 
to  such  individuals. 

(G)  To  the  extent  that  supportive  services 
will.be  funded  by  State  or  local  agencies,  the 
proposed  project  does  not  conflict  with  State 
or  local  plans  and  policies  governing  the 
development  and  operation  of  facilities  to 
serve  individuals  with  the  type  of  disabUity 
the  project  proposes  to  serve. 

(H)  "There  is  evidence  of  effective  demand 
for  the  proposed  project 

(1)  The  Sponsor  is  in  compliance  with 
nondiscrimination  and  equal  opportunity 
requirements. 

Q)  The  application  is  otherwise  responsive 
to  the  invitation  for  applications  and  the 
requirements  of  this  part 

(ii)  During  technical  review  processing, 
HUD  will  also  review  the  comments  (if  any) 
received  from  the  State  single  point  of 
contact  and  will  determine  if  die  proposed 
project  is  located  in  a  locality  that  is 
acceptable  under  S  885.780(c)(3)(i). 

(2)  Based  on  the  factors  set  forth  in  this 
paragraph  (b),  HUD  will  determine  which 
applications  are  approvabte.  Selections  will 
be  made  in  accordance  with  paragraphs  (c) 
and  (d)  of  this  section. 

(c)  Ranking.  (1)  HUD  will  assign  a  rating  to 
each  application  found  to  be  approvable 
under  technical  review  processing,  based 
upon  HUD's  assessment  of: 

(i)  The  degree  to  which  the  Sponsor  has 
demonstrated,  relative  to  other  proposals:  (A) 
(Its  capacity  and  commitment  to  assist  the 
Borrower  to  carry  the  project  through  to  long- 
term  operation:  (B)  the  Sponsor's  ability  and 
commitment  to  provide  the  Borrower  with  the 
financial  resources  to  establish  and  ensure 
the  long-term  operation  of  the  proposed 
project:  (C)  the  need  in  the  locality  for  a 
project  serving  handicapped  individuals 
meeting  the  proposed  project  occupancy 
requirements:  (D)  support  for  the  proposed 
project  from  the  local  community,  including 
State  and  local  organizations  familiar  with 


the  needs  of  handicapped  individuals 
meeting  the  proposed  project  occupancy 
requirements:  and  (E)  the  Sponsor's  ability  to 
provide  or  facilitate  the  provision  of  the 
proposed  supportive  services  to  handicapped 
individuals  meeting  the  proposed  project 
occupancy  requirements. 

(ii)  The  degree  to  which  the  application 
meets  unforeseeable  housing  needs, 
especially  those  brought  on  by  natural 
disasters  or  special  relocation  requirements: 
support  minority  enterprise:  involves  a  small 
research  or  demonstration  project;  meets 
lower-income  housing  needs  described  in 
housing  assistance  plans;  or  provides  an 
innovative  housing  program  or  alternative 
method  of  meeting  lower  income  housing 
needs. 

(2)  HUD  may  also  assign  additional  rating 
points  to  applications  that  include 
satisfactory  evidence  of  control  of  an 
approvable  site  (see  §  885.780)  or.  for  group 
homes,  that  also  propose  to  use  acquisition 
with  or  without  moderate  rehabilitation  as 
the  development  method.  If  additional  points 
for  these  factors  will  be  awarded,  the 
aimouncemeni  of  funds  availability  under 

S  885.705.  will  include  the  maximum  number 
of  points  that  may  be  awarded  under  each 
factor. 

(3)  Within  each  allocation  area.  HUD  shall 
rank  all  approvable  applications  in  order  of 
their  rating  scores. 

(d)  Selection.  (1)  Based  on  the  ranking 
under  paragraph  (c)  of  this  section.  HUD 
shall  select  applicatioiu  in  the  descending 
order  of  funding  priority  that  most  closely 
approximates  the  loan  authority  provided  to 
the  allocation  area. 

(2)  If  the  amount  of  loan  authority  allocated 
to  an  area  exceeds  the  amount  necessary  to 
fund  all  approvable  applicatioiu  in  that  area, 
the  Department  shall  transfer  the  imused  loan 
authority  from  the  area  to  another  area  or 
areas  in  which  there  is  insufficient  loan 
authority  for  all  approvable  applications. 

(3)  After  selection  of  applications  that  can 
be  funded  with  the  loan  authority  allocated 
to  the  allocation  areas.  HUD  may  select 
unfunded  but  otherwise  approvable 
applications  for  funding  from  available 
amotmts  in  the  Headquarters  Reserve. 

(4)  Following  the  selection  of  applications. 
HUD  will  notify  the  Sponsors  of  applications 
that  are  not  approvable  after  technical 
review  processing  under  paragraph  (b),  and 
the  Sponors  of  applications  that  are  not 
selected  for  funding  under  this  paragraph  (d). 
The  notification  will  be  in  writing  and  will 
explain  the  reasons  for  HUD's  action. 

§  885. 755    Approval  of  applications. 

(a)  Mot  ice  of  fund  reservation.  A  Sponsor 
whose  application  is  approved  will  be  issued 
a  notice  of  section  202  fund  reservation  in  a 
format  prescribed  by  HUD.  The  notice  of 
fund  reservation  will  specify: 

(1)  The  number  and  mix  of  units  for  an 
independent  living  complex  or  the  number  of 
residents  approved  for  a  group  home,  the 
locality  of  the  proposed  project  (or.  where  the 
Sponscj  presented  satisfactory  evidence  of 
contrc'  of  an  approvable  site,  the  location  of 
the  site),  and  the  project  occupancy 
requirements  approved  by  HUD; 
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1 2)  The  amount  of  the  section  202  fund 
recervation  based  on  the  development  cost 
Umit  computed  under  1 865J10(c): 

(3)  The  amount  of  annual  project 
assistance  rasen/ed  for  the  project  equal  to 
the  sum  of  the  operating  cost  standard 
developed  under  S  S85.a07  plus  the  annual 
debt  service  on  the  amount  of  the  section  202 
fund  reservation  (computed  at  an  annual 
interest  rate  equal  to  the  loan  interest  rate 
under  S  a85.810(fl(l)  in  e^ect  on  the  date  the 
notice  is  issuedV. 

|4)  The  deadline  for  the  Sponsor  to  return  a 
copy  of  the  notification  to  HUD  with  an 
inJication  of  its  acceptance; 

(5)  If  the  Sponsor  did  not  submit  the  site 
information  required  under  i  885.780  with  the 
application  or  if  the  Sponsor  submitted  the 
site  information  but  FI'JD  determined  that  the 
site  was  not  approvable,  the  deadline  for  the 
Sponsor  to  submit  such  information  and  the 
redsons  for  the  rejection  of  any  proposed  site; 

(8)  The  deadline  for  the  Borrower  to  submit 
a  request  for  direct  loan  flnancing  and  a 
request  for  determination  of  Borrower 
eligibility  under  S  885.800;  and 

(7)  Other  guidance  to  Sponsors  and 
Borrowers  (including  tiny  additional  evidence 
required  underj  B85.800(b](2)(vii)). 

(b)  Withdrawal  of  approval.  If  the  Sponsor 
does  not  accept  the  notification  by  the  date 
specified  in  the  notice  of  fiind  reservation, 
HUD  may  notify  the  Sponsor  that  approval  of 
the  apphcation  is  withdrawn. 

(c)  Transfer  of  rener/aiion.  Except  for  a 
transfer  of  loan  fund  rexervation  from  the 
Sponsor  to  the  HUD-approved  Borrower 
established  by  the  Sponsor,  no  part  of  the 
loan  fund  reservation  may  be  transferred. 

(d)  Use  of  Joan  funds.  A  section  202  fund 
reservation  may  be  used  only  for  the  project 
that  has  been  approved  under  the 
application. 

(e)  Amendments.  Subject  to  the  availability 
of  funds  HUD  may  amend  the  amount  of  a 
fund  reservation  approved  under  paragraph 
(a)(1}  of  this  section  at  any  time  before  the 
final  rlcsing  of  a  loan. 

§  883. 770   Duration  of  Section  202  fund 
reservations. 

(a)  Extension  and  cancellation  of  fund 
reservation.  The  duration  of  the  initial  fund 
reservation  is  18  months  from  the  date  of 
issuance  of  the  notice  under  g  885.755. 
Subject  to  the  approval  of  the  Assistant 
Secretary: 

(1)  The  field  office  may,  at  any  time  issue  a 
notice  of  loan  cancellation  if  the  field  office 
determines  that  the  Borrower  is  not  making 
satisfactory  progress  toward  the  start  of 
construction,  rehabilitation,  or  acquisition. 

(2)  The  field  office  shall  issue  a  notice  of 
loan  cancellation  if  the  construction, 
substantial  rehabilitation,  or  acquisition  with 
or  without  moderate  rehabilitation  of  a 
project  is  not  begun  within  18  months  after 
the  notice  of  section  202  fund  reservation 
under  I  (t.>5.755(d)  is  issued.  This  18-month 
time  period  may  be  extended  if  HUD 
determines  that  the  Borrower  is  making 
B,itisfactory  progress  toward  the  star1  of 
construction,  rehabilitation  or  acquisition 
with  or  without  rehabihtation.  HUD  may 
extend  this  time  period  up  to  24  months  after 
the  notice  of  section  202  fund  reservation  ia 


issued.  A  fund  reservation  extension  may 
effect  the  interest  rate  to  be  paid  on  the 
section  202  loan  if  the  Borrower  has  made  an 
election  of  the  optional  rate  (see 
i  885.810(n{2)(iv)). 

(b)  Notification  procedures.  (1)  If  HUD 
determines  that  a  fund  reservation  must  be 
cancelled  under  paragraph  (a)  of  this  section, 
the  fiold  office  shall  mail  a  no:*ce  of  loan 
cancellation  to  the  Borrower  by  certified 
mail,  return  receipt  requested.  The  notice  of 
loan  cancellation  must: 

(i)  Describe  the  reasons  fur  the  cancellation 
of  the  loan  authority;  and 

(ii)  Advise  the  Borrower  that  it  may  file  an 
appeal  of  the  cancellation  with  the  field 
office  within  30  days  of  the  receipt  of  the 
cancellation  nodce,  and  that  the  failure  to  file 
an  appeal  will  result  in  the  cancellation  of  the 
fund  reservation  upon  the  expiration  of  the 
30-day  period. 

(2)  If  the  Borrower  fails  to  file  an  appeal  of 
the  loan  cancellation  within  30  days  of  the 
receipt  of  the  cancellation  notice,  the  field 
office  shall  cancel  the  fund  reservation  and 
provide  a  written  notice  of  the  cancellation  to 
the  Borrower. 

(3)  If  the  Borrower  files  an  appeal  within  30 
days  of  the  receipt  of  the  cancellation  notice, 
HUD  Headquariers  will  review  the  appeal 
and  will  issue  a  decision  on  the  appeal  within 
45  days  of  the  receipt  of  the  appeal.  HUD  will 
approve  the  appeal  if  the  Borrower 
demonstrates  that  it  is  making  satisfactory 
progress  toward  the  start  of  construction, 
rehabilitation,  or  acquisition  with  or  without 
moderate  rehabilitation. 

(i)  If  HUD  approves  the  appeal  it  shall 
provide  a  wTitten  notification  of  the  approval 
to  the  Borrower.  The  notification  shall 
indicate  the  duration  of  the  extended  fund 
reservation. 

(ii)  If  HUD  disapproves  the  appeal  it  shall 
notify  the  Borrower  in  writing  of  the 
determination,  and  cancel  the  fund 
reservation. 

§  885. 775    Transition. 

At  any  time  before  initial  loan  closing,  a 
Sponsor  or  Borrower  that  received  a 
reservation  of  loan  authority  under  section 
202  of  the  Housing  Act  of  1959  and  a 
reservation  of  contract  authority  foi  housing 
assistance  payments  under  sccti>in  8  of  the 
United  States  Housing  Act  of  1937  for  a 
project  for  nonelderly  handicapped  families 
may  submit  a  request  to  HUD  to  substitute 
project  assistance  payments  under  this 
Subpart  C  for  the  Section  8  hoasing 
assistance  payments.  After  HUD  completes 
its  selections  for  funding  in  a  fiscal  year  and 
to  the  extent  that  funds  are  available  for  the 
substitution  of  project  assistance,  HUD  may 
approve  a  request  if:  (a)  the  project  is  eligible 
for  assistance  under  the  requirements  of  this 
Subpart  C:  and  (b)  the  project  is  financially 
infeasible  with  contract  rents  limite  J  by  the 
Section  8  Fair  Market  Rents  or  the 
substitution  would  otherwis<>  facilitate  the 
development  of  the  project  in  a  timely 
manner. 

Direct  Loan  PuiaDdng  Procedures 

§  865. 780    Submission  of  site  information. 

(a)  Required  information.  The  following 
information  with  respect  to  the  proposed 


project  is  not  required  with  the  application, 
but  must  be  provided  within  the  Mme  period 
specified  in  8  885.7S5(a)(5). 

(1)  Documentary  evidence  that  the  Sponsor 
has  control  of  the  site. 

(2)  A  map  showing  the  location  of  the  site 
and  the  racial  composition  of  the 
neighborhood,  with  any  area  of  racial 
concentration  delineated. 

(3)  Evidence  that  the  proposed  acquisition, 
construction  or  rehabilitation  is  permissible 
under  appHcable  zoning  ordinances  or 
regulations,  or  a  description  of  the  actions 
required  to  make  the  acquisition,  construction 
or  rehabilitation  permissible  under  such  laws 
and  ordinances  and  the  basis  for  the 
Sponsor's  belief  that  proposed  actions  will  be 
completed  successfully  before  the  receipt  of 
commitment  for  direct  loan  financing  (e.g.,  a 
summary  of  the  results  of  any  recent  requests 
for  rezoning  classifications  and  the  time 
required  for  such  rezoning,  preliminary 
indications  of  acceptability  from  zoning 
bodies,  etc.). 

(4)  A  statement  whether  the  proposed 
project  will  displace  site  occupants.  If  so,  the 
proposal  must  state  the  number  of  fao-.ilics, 
individuals,  and  business  concerns  to  be 
displaced  (identified  by  race  or  minority 
group,  and  status  as  owners  or  renters),  must 
demonstrate  that  relocation  is  feasible,  and 
must  explain  how  necessary  relocation 
payments.  If  any.  will  be  funded.  Relocation 
payments  may  not  be  funded  from  loan 
proceeds. 

(5)  A  showing  that  the  proposal  meets  any 
special  requirements  or  restrictions  necessary 
for  compliance  with  the  local  HAP. 

(b)  HUD  review  of  site  information.  HUD 
will  review  the  Sponsor's  submission  under 
paragraph  (a).  A  site  may  be  approved  if  it 
meets  the  additional  site  requirements 
described  in  pai.igraph  (c)  of  this  section 
below,  and: 

(1)  The  site  meets  the  site  and 
neighborhood  standards  of  S  885.730. 

(2)  The  Sponsor  has  demonstrated  th;.t  the 
development  of  the  site  is  permissible  under 
applicable  local  zoning  ordinances  or 
regulations  or  will  be  permissible  under  such 
ordinances  and  regidations  before  the  receipt 
of  the  commitment  for  direct  loan  financing; 

(3J  The  site  is  suitable  for  its  intended  use: 
(4)  .Any  proposed  relocation  is  feasiblp  and 
neuessary  relocation  payments  will  be 
funded  from  sources  other  than  section  202 
loan  proceeds. 

(c)  Additional  site  requirements. 

(1)  HAP  consistency,  (i)  When  site  specific 
information  is  received  for  a  project  involving 
more  than  12  imits,  HUD  will  forward  (if  not 
previously  submitted  by  the  Sponsor)  a 
notification,  in  the  form  prescribed  by  HUD. 
to  the  chief  executive  officer  (or  such  persons 
as  that  office  may  designate)  nf  the  unit  of 
genera!  local  government  in  which  the 
proposed  housing  is  to  be  located,  and  sii^ill 
invite  a  response  within  30  calendar  days 
from  the  date  of  the  notification  letter. 

(ii)  !flJD  Will  analyze  the  proposal  and 
review  the  comments,  if  any,  received  duiing 
the  msponse  period  from  the  appropriate  unit 
of  general  local  government  to  determine  if 
the  proposed  site  for  the  project  is 


approvable  under  section  213  of  the  Housing 
and  Community  Development  Act  of  1974. 

(2)  Environmental  review.  HUD  will 
complete  an  environmental  review  in 
compliance  with  the  National  Environmental 
Policy  Act  of  1969  and  the  rckted  authorities 
in  24  CFR  Part  50. 

13)  Flood  insurance.  Assistance  will  not  be 
provided  for  the  acquisition,  construction, 
reconstruction,  repair,  or  improvement  of  a 
building  located  in  an  area  that  has  been 
identified  by  the  Federal  Emergency 
Management  Agency  (FE.MA)  as  having 
special  flood  hazards  unless  (i](A)  the 
community  in  which  the  area  is  situated  is 
participating  in  the  National  Flood  Insurance 
Program  in  accordance  with  44  CFR  Parts  59- 
79,  or  (B)  less  than  a  year  has  passed  since 
FFAIA  notification  to  the  community 
regsrdJT.g  such  hazards:  and  (ii)  flood 
in8uran,-:e  on  the  structure  is  obtained  in 
accordance  with  section  102(a)  of  the  Flood 
Disaster  Protection  Act  of  1973  (42  U.S.C 
4001). 

(4)  Coastal  terriers.  Assistance  will  not  be 
provided  for  projects  in  an  undeveloped 
coastal  barrier  designated  under  the  Coastal 
Barrier  Resources  Act  of  1982  (16  U.S.C. 
3601). 

(d)  HUD  approval.  (1)  If  HUD  determines 
that  a  site  is  approvable  under  this  section, 
HUD  will  notify  the  Sponsor  of  the  approval, 
including  a  statement  of  any  specific 
enviromoMital  conditions  that  must  be  met  as 
a  condition  of  HUD  approval  The  Sponsor 
must  obtain  site  approval  under  this  section 
before  it  applies  for  conditional  commitment 
under  S  885.800(o). 

(2J  If  HUD  determines  that  a  site  is  not 
approvable  under  this  section,  HUD  wiU 
notify  the  Sponsor  of  the  disapproval  and  the 
reasons  for  disapproval.  If  a  site  is 
disapproved,  the  Sponsor  may,  consistent 
with  its  application  under  {  885.710,  obtain  a 
new  site  and  resubmit  a  request  for  site 
approval  under  this  section. 

§885.300   Request  for  direct  Joan  financing. 

(a)  Request  for  direct  loon  financing.  A 
Borrower  established  by  a  Sponsor  receiving 
a  fund  reservation  must  submit  a  request  for 
direct  loan  financing  within  the  time  limit 
specified  in  the  notice  of  section  202  fund 
reservation  to  the  field  office  serving  the  area 
in  which  the  proposed  project  will  be  located. 

(b)  Request  for  determination  ofBorrjvier 
eligibility.  Simultaneously  with  the  request 
for  di.-ect  loan  financing,  the  Borrower  must 
submit  a  request  for  determination  of 
eligibility,  on  a  foiwi  or  forms  prescribed  bv 
HUD. 

(1)  The  Borrower  will  be  i.-qjired  to  submit 
the  information  required  of  Sponsors  under 
§§  885.710(b)  (Ij,  (2).  (11),  (12)  (ii)  and  (iii). 
|13)  and  (16).  as  modified  by  this  paragraph: 

(ij  Borrowers  may  omit  the  board  of 
director's  resolution  required  under 
§  865.7l0(bMll),  but  will  be  required  to 
submit  certifications  signed  by  all  otTicers 
and  directors  of  the  Sponsor  and  the 
Borrower  certifying  that  they  have  not  had 
and  will  not  have  any  financial  interest  in 
any  contract,  or  in  any  firm  or  corporation 
that  has  a  contract,  with  the  Borrower  in 
connection  widi  the  rendition  of  services,  the 
provision  of  goods  or  supplies,  procurement 
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of  furnishings  and  equipment,  constrot^tion  of 
the  project,  procurement  of  the  site,  or  other 
matters,  whatsoever.  In  the  case  of  officers 
end  directors  of  the  Sponsor,  this  certification 
does  not  apply  to  management  contracts  as 
described  in  $  885.73S(a). 

(ii)  A  Borrower  will  meet  the  requirements 
for  a  tax  exemption  ruling  under 
S  685  7l0(b)(12)(ii)  if  it  demonstrates  that  it 
applied  for  a  tax  exemption  ruling  under 
section  501(c)(3)  or  (4)  before  filing  the 
request  for  determination  of  Borrower 
eligibility. 

(2)  Borrowers  will  be  required  to  submit 
sufficient  evidencee  to  demonstrate: 

(i)  The  Borrower  is  a  nonprofit  corporation 
incorporated  separately  ftv)m  the  Sponsor 
(ii)  The  Borrower  has  the  necessaiy  legal 
aut.Hority  to  finance,  acquire  (wiih  or  without 
moderate  rehabilitation),  construct,  or 
substantially  rehabilitate  and  maintain  the 
project  and  to  apply  for  and  receive  the 
section  202  loan. 

(iii)  The  Borrower  meets  all  corporate 
organization  requirements  that  HUD  may 
impose,  including  require.rnents  that:  (A)  The 
purposes  of  the  Borrower  include  the 
promotion  of  the  welfare  of  handicapped 
families;  (B)  the  articles  of  incorporation  and 
by-laws  do  not  include  any  references  to 
religion  or  religious  purposes:  (C)  the  articles 
of  incorporation  must  provide  that  upon  the 
dissolution  of  the  Borrower,  its  assets 
remaining  after  payment  of  all  debts  and 
liabilities  will  be  conveyed  or  distributed 
only  to  an  organization  created  and  operated 
for  nonprofit  purposes  similar  to  the 
Borrower,  other  than  one  created  for  a 
religious  purpose;  and  (D)  the  articles  of 
incorporation  must  permit  the  Sponsor  to 
appoint  and  remove  a  majority  of  the  voting 
members  of  the  Borrower's  board  of 
directors. 

(iv)  The  Borrower  has  not  engaged  and  is 
not  authorized  to  engage  in  any  other 
business  or  activity  (including  the  operation 
of  another  rental  property),  and  has  not 
incurred  and  is  not  authorized  to  incur  any 
liability  or  obligation  not  related  to  the 
project. 

(v)  The  Sponsor  has  fulfilled  sis 
commitment  to  provide  resources  to  the 
Borrovver,  as  Jescribed  in  the  Sponsor* 
application  urJer  S  885.71  J!b)(12)(ii:)  and 
(19). 

(vij  The  Borrower  has  .«-jb:aitted  a  rt'^uest 
for  pro'iminarj'  determination  of  eligibility  as 
8  n>or»gagor,  o<?  a  form  prescribed  by  HUD. 

(vii)  The  Borrower  has  submitted  sucJi 
adilitior.al  evidi>r;ce  as  HUD  may  requue  in 
the  notic*  of  section  202  fund  reservation 
under  %  885.755. 

(3)  If  housi.ng  consultant  services  were  used 
by  the  Sponsor,  the  Borrower  must  execute 
the  housing  consultant  contract.  The  contract 
and  an  Identity  of  Interest  and  Disclosure 
Certificate  signed  by  the  housing  consultant 
muEf  be  submiited  with  the  request  for 
determination  of  Borrower  eligibility. 

(c)  Conditional  commitment  processing. 
The  request  for  conditional  commitment 
processing  must  be  on  a  form  or  forms 
prescribed  by  HUD  and  must  include  all 
required  exhibits.  During  conditional 
commitement  processing,  HUD  will 


(1)  Dolermine  whether  the  Boirower  has 
established  its  eligibility  under  paragraph  (b) 
rtbove. 

(2)  Establish  the  amo!:nt  of  the  {nilial 
contract  rents  and  any  initial  utility 
allowances  to  be  provided  in  indept:ndenl 
living  complrxes. 

(i)  The  amount  of  the  initial  contract  rent 
plus  any  utility  allowances  shall  not  exceed 
the  annual  rcHsonable  and  necessay 
operating  costs  of  the  project  plus  the  debt 
service  on  the  amount  of  the  section  202  loan. 

(ii)  Operating  cost  standards  developed 
under  5  885.807  are  used  to  evaluate  the 
reasonableness  of  the  operating  costs  of  the 
proposed  project.  HUD  may  approve 
operating  coste  that  exceed  the  arplicnble 
operating  cost  standard  (includins 
adjustments  under  |  885  807(a)). 

(iii)  If  the  cost  of  utilities  (except 
telephone)  and  other  housing  serving  are  not 
included  in  the  initial  contract  rent  for  an 
independent  living  complex.  HUD  wil 
establish  initial  utility  allowances  .'or  the 
project  based  on  the  monthly  cost  of  a 
reasonable  consumption  of  utiHties  ar>d  other 
services  for  the  unit  by  an  energy- 
conservative  household  of  modest 
circumstances  consistent  with  the 
requirements  of  a  safe,  sanitary,  and 
healthful  living  environment  TTie  cost  of 
utilities  and  other  housing  services  for  group 
homes  will  be  inchided  in  the  initial  rortrai^ 
rent. 

(3)  Review  the  site  and  project  design  to 
determine  if  the  Borrower  has  pr^erte d 
adequate  evidence  of  site  control  and  'he 
proposed  project  compIir>s  with  thie  p.- jjeci 
standards  described  in  J  865.717.  the  p;oje>1 
size  limiutions  of  5  835.720.  the  .Todest 
design  and  i:osl  conta-nirent  standa.-ds  of 
S  885.7^:5.  and  the  faciLty  prohibitK-ns  of 
S  885.727.  To  assist  in  this  review.  Bonower* 
will  be  required  to  submit  ihe  fol!oiM.-i,g 
information  with  their  request  for  conditional 
commitment: 

(i)  A  sketch  of  the  site  plan  showing  the 
general  development  of  the  site  including  the 
location  of  the  proposed  buildings,  streets, 
parking  are.Ts  and  drives,  service  arsjts. 
tmusual  site  features,  and  archit?c*jral 
sketches  of  typical  unit  plar^j  (incijc— ;j  the 
square  feet  per  unitl  floor  plans  for  tjpical 
unrts.  floor  plans  showing  special  sp5t.«s. 
accor.imodations  and  common  areas,  and  the 
ni.iin  elevaliiin  .of  each  LuiJding. 

(ii)  If  the  r>ropo3ed  hous-ng  does  not 
comply  with  the  cost  containment  and 
modest  des!^n  standards  of  \  K5.r251  =; H«- 1 
evidence  deiroiistrsting  that  the  proposed 
housing  is  eligible  for  an  exception  rr-oro 
these  stanoc^rds  under  §  885.725id). 
|4)  Establish  land  valje. 

(5)  Evaluate  the  overall  finanriai  f --it'biUty 
of  the  p.'OJPCt. 

(6)  Evaluate  the  adequacy  of  the 
Borrower  s  aff;rmative  fair  housing  m.«il>eting 
plan. 

(d)  Firm  commitment  prot^essing  The 
request  for  firm  commitment  proccssina  mast 
be  on  a  form  or  forms  prescribed  by  HLD  and 
must  include  all  required  exhibits.  Processing 
of  a  request  for  a  firm  commitment  will 
include  review  of  the  final  plans  and 
specifications,  review  of  environm.?ni3i 
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conditions  to  site  approval,  review  of  the 
contractor/Borrower's  cost  estimate,  and  a 
review  of  the  conclusions  reached  during 
conditional  commitment  processing.  HUD 
will  perform  firm  commitment  processing 
without  previous  conditional  commitment 
processing  If  HUD  has  issued  architectural 
and  engineering  approval  of  the  preliminary 
designs.  HUD  may  also  permit  the  Borrower 
to  submit  a  request  for  firm  commitment 
processing  without  previous  conditional 
commitment  processing  under  certain  other 
circumstances  (e.g..  where  the  project 
involves  an  acquisition  %vith  or  without 
moderate  rehabilitation,  or  construction 
projects  utilizing  designs  that  have  been 
previously  submitted  to  and  approved  by 
HUD).  Where  single-step  commitment 
processing  is  pennitted  the  steps  set  forth  in 
paragraph  (c)  above,  will  be  performed 
during  firm  commitment  processing. 

(e)  Loan  interest  rate.  When  the  request  for 
conditional  or  firm  commitment  for  direct 
loan  financing  is  submitted,  the  Borrower 
may  request  that  the  loan  interest  rate  be 
computed  at  the  optional  interest  rate  as 
provided  under  1 885.810(fX2).  If  the 
Borrower  makes  such  a  request,  the  loan 
interest  rate  used  for  the  processing  of  the 
request  for  conditional  or  firm  commitment 
under  paragraph  (c)  or  (d)  shall  be  the 
optional  loan  interest  rate.  If  the  Borrower 
does  not  make  a  request  for  the  optional  rate, 
the  interest  rate  used  for  processing  the 
request  shall  be  the  interest  rate  computed 
under  {  88&.810(f)(1). 

(f)  Modification  of  contract  rents.  Contract 
rents  proposed  by  a  Borrower  may  be 
modified  by  HUD  at  any  time  before 
execution  of  the  agreement  to  enter  into  a 
prujecl  assistance  contract 

§  085.805    Approval  of  requests  for  direct 
loan  financing. 

HUD  will  rview  the  request  for  direct  loan 
financing  (including  the  request  for 
determination  of  Borrower  eligibility)  and  all 
required  exhibits  and  will  notify  the 
Borrower  of  its  approval  by  Issuance  of  a 
conditional  or  firm  commitment,  as 
appropriate,  or  of  its  disapproval  of  the 
request. 

(a)  Issuance  of  conditional  commitment.  A 
conditional  commitment  will  include  the 
following: 

(1)  The  estimated  cost  of  the  project: 

(2)  The  land  value  fully  improved  (with 
offsite  improvements  Installed)  and.  If  the 
proposal  involves  the  rehabilitation  of  a 
project,  the  "as  is"  value  of  the  site; 

(3)  The  detailed  estimates  of  operating 
expenses; 

(4)  The  financial  requirements; 

(5)  The  loan  amount; 

(6)  The  interest  rate  used  in  processing  the 
request; 

(7)  The  approved  contract  rents  and  utility 
allowances:  and 

(8)  The  deadline  for  the  submission  of  the 
Borrower's  request  for  a  firm  commitment  for 
direct  loan  financing. 

(b)  Issuance  affirm  commitment.  A  firm 
commitment  will  include  the  following: 

(1)  Approval  of  the  final  plans  and 
specifications: 
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(2)  A  statement  that  the  contractor/ 
Borrower's  cost  estimates  have  been 
reviewed; 

(3)  Reaffirmation  of  the  conclusions 
reached  during  conditional  commitment 
processing  or  a  statement  describing  the 
approved  changes  to  earlier  conclusions: 

(4)  The  interest  rate  used  in  the  processing 
of  the  request. 

If  the  Borrower  was  permitted  to  apply  for 
a  firm  commitment  without  going  through 
conditional  commitment  processing,  the  iteois 
listed  in  paragraph  (a)  of  this  section  shall  be 
included  in  the  issuance  of  the  firm 
commitment  for  direct  loan  financing. 
Issuance  of  a  firm  commitment  evidences 
HUD'S  approval  of  the  request  for  direct  loan 
financing,  and  sets  forth  the  terms  and 
conditions  upon  which  the  loan  shall  be 
made  and  the  loan  proceeds  disbursed. 

(c)  Cancellation.  If  a  request  for  Borrower 
eligibility  or  a  request  for  conditional  or  firm 
commitment  for  direct  loan  financing  is  not 
submitted  within  the  time  periods  specified  in 
the  notice  of  section  202  fund  reservation  or 
in  the  conditional  commitment  (as 
appropriate).  HUD  may  cancel  the  ftind 
reservation  under  §  885.770. 

§  885.807    Operating  cost  standard. 

At  least  annually,  HUD  shall  establish 
operating  cost  standards  based  on  the 
average  annual  operating  cost  of  comparable 
housing  for  handicapped  families  in  each 
field  office.  The  operating  cost  standards 
shall  be  developed  for  group  homes  based  on 
the  number  of  residents,  and  for  independent 
living  complexes  based  on  the  number  of 
units.  HUD  may  adjust  the  operating  cost 
standard  applicable  to  an  approved  project  to 
reflect  such  factors  as  differencs  in  costs 
based  on  location  within  the  field  office 
jurisdiction.  The  operating  cost  standard  will 
be  used  to  determine  the  amount  of  the 
project  assistance  reserved  for  a  project 
under  S  885.755(a)(3)  and  to  review  the 
reasonableness  of  operating  costs  for  the 
establishment  of  initial  contract  rents  at  the 
time  of  issuance  of  the  conditional 
commitment  under  {  8B5.800(a). 

f  885.810    Amount  and  terms  of  financing. 

(a)  Amount  of  financing.  The  amount  of 
financing  approved  shall  be  the  amount 
stated  in  the  notice  of  fund  reservation, 
including  any  increase  approved  by  HUD 
before  the  final  closing  of  a  loan.  The  amount 
of  financing  may  not  exceed  the  smallest  of 
the  amounts  provided  in  paragraphs  (b) 
through  (e)  of  this  section. 

(b)  Estimated  development  cost.  The 
amount  of  the  loan  may  not  exceed  the  total 
estimated  development  cost  of  the  project  (as 
determined  by  HUD),  less  the  incremental 
development  cost  and  capitalized  operating 
costs  associated  with  excess  amenities  and 
design  features  to  be  paid  for  by  the  Sponsor 
under  i  885.725(d)(1). 

(c)  Development  cost  limit.  (1)  For 
independent  living  complexes,  the  total 
development  cost  of  the  property  or  project 
attributable  to  dwelling  use  (less  the 
incremental  development  cost  and 
capitalized  operating  costs  described  in 
paragraph  (bj  at>ove)  may  not  exceed: 

(i)  For  independent  living  complexes 
without  elevators: 


(A)  $28,032  per  family  unit  without  a 
bedroom; 

(B)  $32,321  per  family  unit  with  one 
bedroom; 

(C)  $38,979  per  family  unit  with  two 
bedrooms: 

(D)  $49,893  per  family  unit  with  three 
bedrooms; 

(E|  S5S.S83  per  family  unit  with  four  or 
more  bedrooms: 

(ii)  For  independent  living  complexes  with 
elevators: 

(A)  $29,500  per  family  unit  without  a 
bedroom; 

(B)  $33,816  per  family  unit  with  one 
bedroom; 

(C)  $41,120  per  family  unit  with  two 
bedrooms: 

(D)  $53,195  per  family  unit  with  three 
bedrooms; 

(E)  S58.392  per  family  unit  with  four  or 
more  bedrooms: 

(2)  For  group  homes,  the  total  development 
cost  of  the  project  (less  the  incremental 
development  cost  and  capitalized  operating 
costs  described  in  paragraph  (b)  above)  may 
not  exceed  the  cost  limit  for  the  project.  HUD 
will  periodically  establish  cost  limits  for 
various  sizes  of  group  homes  by  publishing  a 
notice  of  the  cost  limits  In  the  Federal 
Register.  The  cost  limits  will  reflect  those 
costs  reasonable  and  necessary  to  develop  d 
project  of  modest  design  that  complies  with 
HUD  minimum  property  standards:  the 
minimum  group  home  requirements  of 

§  885.717(b);  the  accessibility  requirements  of 
S  885.717(c);  cost  containment  and  modest 
design  standards  of  S  885.725  and  other 
design  requirements  applicable  to  group 
homes  under  this  part.  HUD  will  provide 
factors  for  adjusting  the  group  home  standard 
to  reflect  such  factors  as  the  design 
requirements  of  the  specific  handicapped 
population  to  be  served  and  State  and  locdl 
requirements.  To  develop  the  cost  limit  for 
group  homes.  HUD  will  use  commercially 
available  construction  cost  indices  and 
construction  cost  data  for  recently  completed 
comparable  group  homes. 

(3)  Increased  mortgage  limits. 

(i)  The  Assistant  Secretary  may  increase 
the  cost  limits  set  forth  in  paragraphs  (c)(1) 
and  (2)  of  this  section  by  up  to  110  percent  in 
any  geographic  area  where  the  cost  levels 
require,  and  may  increase  the  cost  limits  by 
up  to  140  percent  on  a  project-by-project 
basis. 

(ii)  If  the  Assistant  Secretary  finds  that 
high  construction  costs  in  Alaska.  Guam  or 
Hawaii  make  it  infeasible  to  construct 
dwellings,  without  the  sacrifice  of  sound 
standards  of  construction,  design,  and 
livability,  within  the  cost  limits  provided  in 
this  paragraph  (c),  the  principal  amount  of 
mortgages  may  be  increased  to  compensate 
for  such  costs.  The  increase  may  not  exceed 
the  limitations  established  under  this  section 
(including  any  high  cost  area  adjustment)  by 
more  than  SO  peroent. 

(d)  Rehabilitation  projects — additional 
limits.  A  loan  that  involves  a  project  to  be 
rehabilitated  is  subject  to  the  following 
additional  limitations: 

(1)  Property  held  in  fee.  If  the  Sponsor  is 
the  fee  simple  owner  of  a  property 


unencumbered  by  a  mortgage,  the  maximum 
loan  amount  may  not  exceed  100  percent  of 
the  cost  of  the  proposed  rehabilitation. 

(2)  Property  subfect  to  existing  mortgage.  If 
the  Sponsor  owns  the-propierly  subject  to  an 
outstanding  indeb'edness  that  is  to  be 
r«financed  with  part  of  the  section  202  loan, 
the  mitximum  loan  amount  may  not  exceed 
the  cost  of  rehabilitation  plus  the  portion  of 
the  outstanding  indebtedness  that  does  rot 
exceed  the  fair  market  value  of  the  Und  and 
improvements  before  the  rfehabtlitation.  as 
determined  by  HUD. 

Property  to  be  acquired.  If  the  property  is 
to  be  acquired  by  the  Borrower  irom  an  entity 
other  than  the  Sponsor,  and  the  purchase 
price  is  to  be  financed  with  a  part  of  the 
section  202  loan,  the  maximum  loan  amount 
may  not  exceed  the  cost  of  the  rehabilitation 
plus  the  porlion  of  the  purchase  price  that 
does  not  exceed  the  fair  market  value  of  such 
land  and  improvements  before  the 
rehabilitation,  as  determined  by  HUD. 

(e)  Leaseholds.  If  a  loan  is  secured  by  a 
leasehold  estate  rather  than  a  fee  simple 
estate,  the  amount  of  the  loan  attributable  to 
the  cost  of  the  property  may  not  exceed  the 
value  of  the  leasehold  estate. 

(f)  Loan  interest  rate.  The  loan  is  made  on 
the  date  of  the  initial  loan  closing  under 

§  885.813.  Loans  shall  bear  interest  at  a  rate 
determined  by  HUD  in  accordance  with  this 
section. 

(1)  Annual  interest  rote.  Except  as 
provided  »mder  paragraph  {f|(2),  loans  shall 
bear  interest  at  the  rale  in  effect  at  the  time 
the  loan  is  made.  The  loan  interest  rate  shall 
not  exceed: 

(ij  The  average  yield  on  the  most  recently 
issued  30-year  marketable  obligations  of  the 
United  States  during  the  three-month  period 
immediately  preceding  the  fiscal  year  in 
which  the  loan  is  made  (adjusted  to  the 
nearest  one-eighth  of  one  percent),  plus  ^n 
allowance  to  cover  administrative  costs  and 
probable  losses  under  the  program;  and 

(ii)  Any  applicable  statutory  ceiling  on  the 
loan  interest  rate  including  the  allowance  to 
cover  administrative  costs  and  probable 
losses. 

(2)  Optional  interest  rate.  The  Borrower 
may  elect  an  optional  loan  interest  rate.  To 
elect  the  optional  rate,  the  Borrower  must 
request  that  HUD  determine  the  loan  interest 
rale  at  the  time  of  the  Borrower's  request  for 
conditional  or  firm  commitment  for  direct 
loan  financing  under  S  885.800. 

(i)  if  the  Borrower  elects  the  optional  loan 
interest  rale,  the  loan  interest  rate  shall  not 
exceed: 

(A)  The  average  yield  on  the  most  recently 
issued  30-j  ear  maiietable  obligations  of  the 
United  States  during  the  tbree-month  period 
immediately  preceding  the  fiscal  year  in 
which  the  request  for  commitment  is 
submitted  (adjusted  to  the  nearest  one-eighth 
of  one  percent),  plus  an  allowance  to  cover 
administrative  costs  and  probable  losses 
under  the  program; 

(B)  The  average  yield  on  the  most  recently 
issued  30-year  marketable  obligations  of  the 
United  States  during  the  one-month  period 
immediately  preceding  the  month  in  which 
the  request  for  commitment  is  submitted 
(adjusted  to  the  nearest  one-eighth  of  one 
percent),  plus  an  allowance  to  cover  the 


administrative  costs  and  probable  losses 
uiid'ir  the  program:  and 

|C)  Any  applicable  statutory  csilinjj  on  the 
loan  i.iterest  rate  including  en  al'uwence  to 
cover  administrative  costs  and  probable 
losses  under  the  program. 

(ii)  The  date  of  submission  of  a  request  for 
conditional  or  fimvcommitment  is  the  date 
that  the  Borrower  submits  the  complete  ard 
acceptable  request  to  HUD  under  J  885.800. 
The  daie  of  the  submission  of  a  request  for 
co'-.imitment  will  not  be  affected  by  any 
subsequent  resi-bmission  of  the  request  by 
the  Bo.Tower  or  by  any  reprocessing  of  the 
request  by  HUD. 

(iii)  The  Borrower  may  withdraw  its 
election  of  the  optional  interest  rate  at  any 
tims  before  initial  loan  closing.  If  the 
Borrower  elected  the  optional  interest  rate 
with  its  request  for  conditional  commitment 
and  withdraws  its  election,  the  loan  vvil!  bear 
interest  at  the  rate  deterrr.ined  under 
paragraph  (f)ll).  unless  the  Borrower  elcrts 
an  optional  interest  rate  wth  its  request  for 
firm  commitment.  If  the  Borrower  withdraws 
its  election  after  the  date  of  s;,bmiss!on  of  its 
request  for  firm  commitmRnt,  the  loan  will 
bear  interest  at  the  rate  determined  under 
paragraph  (f}{l)  of  this  section. 

(iv)  If  initial  loan  closing  hus  not  occurred 
within  18  months  after  the  Notice  of  Section 
202  Fund  Reservation  is  issued,  the 
Borrower's  election  of  the  optional  rate  will 
be  cancelled  and  the  loan  will  bear  interest  at 
the  rate  determined  under  paragraph  (f](l)  of 
this  section. 

(3)  Allowance  for  administrative  costs  and 
probable  losses.  For  the  purpose  of 
computing  the  loan  interest  rate  under 
paragraphs  (f)  (1)  and  (2)  of  this  sectioa  the 
allowance  to  cover  administrative  costs  and 
probable  losses  under  the  program  is  one- 
fourth  of  one  peroent  [25%]  per  aimum  for 
both  the  construction  and  permanent  loan 
periods. 

(g)  .Announcement  of  interest  rates.  (1) 
HUD  will  annually  ar^nounce  the  loan 
interest  rate  determination  under  paragraph 
(f)(1)  of  this  section  by  publishing  notice  of 
the  rate  in  the  Federal  Register.  The  Federal 
Register  notice  will  include  a  statement 
explaining  the  basis  for  the  interest  rate 
determination. 

(2)  Upon  the  Borrower's  request,  HUD  will 
provide  available  cirrent  information 
concerning  the  determination  of  the  interest 
rate  under  paragraph  (i'](2)  of  this  section. 

(h)  Security  for  loon.  The  loan  will  be 
secured  by  a  first  mortgage  on  real  estate  in 
fee  simple  or  a  long-term  leasehold.  The 
mortgage  will  be  repayable  during  a  term  not 
to  exceed  40  years  and  will  be  subject  to  such 
lenns  and  conditions  as  HUD  may  prescribe, 
(i)  Minimum  capital  investment  Borrowers 
must  provide  a  niinimupi  capital  investment 
of  one-half  of  one  percent  (0.5%)  of  the 
mor;gat»e  amount  committtd  to  be  disbursed, 
not  to  exceed  $10,000.  Loans  made  under 
section  106  of  the  Housing  .Act  of  1968  may 
not  be  used  to  meet  the  minimum  capital 
investment  requirement.  The  minimum 
capit<3l  investment  will  be  placed  in  escrow 
at  the  initial  closing  of  the  section  202  loan 
and  will  be  held  by  HUD  or  by  a  HUD- 
approved  escrow  agent.  HUD  or  the  escrow 
agent  will  hold  escrowed  funds  for  not  less 


than  three  years  following  the  date  of  ;:i  tlol 
occupa.'!cy.  The  escrow  account  mav  be  ■.;sed 
for  operating  expenses  cr  defici's  bs  niay  be 
dtrecled  by  HUD.  Any  unexpended  balanced 
rfimaining  in  the  n-iinimum  capital  investment 
account  at  the  end  of  the  escrow  period  v.  ill 
be  relumed  to  tlie  Borrower. 

§  885.312    Prppayment  cf  loans. 

[a]  Prepayment  prohibition.  The 
prepayment  (wnether  in  whole  or  m  pbrtj  or 
the  assignment  or  transfer  of  physical  and 
financial  assets  of  any  section  202  pr-ojecl  is 
prohibited,  unless  the  Assistant  Seen  tary 
gives  prior  wptten  approval. 

|b)  HUD-opproved prepcymer.t.  Approval 
for  prepayment  or  transfer  will  not  be 
granted  unless  HUD  determines  thai  the 
prepayment  or  transfer  of  the  loan  is  a  p.iri  of 
a  transaction  that  will  ensure  that  con'inued 
operation  of  the  project  until  the  original 
maturity  date  of  the  loan  in  a  manner  that 
will  provide  rental  housing  for  the 
handicapped  families  on  terms  at  least  as 
advantageous  to  existing  and  future  tenants 
as  the  terms  required  by  the  original  section 
202  loan  agreement  and  any  other  loan 
agreements  entered  into  under  other 
provisions  of  law. 

§  885.815    Requirements  prior  to  initial  loon 
closing. 

Before  the  initial  loan  closing  the  Borrower 
must  furnish  such  executed  documents  in 
such  form  as  HUD  may  require,  inrhiding  the 
following: 

(a)  Agreerr:onf  to  enter  into  a  project 
assistance  contract 

(b)  Certificate  of  incorporation  of  the 
Borrower  as  required  by  applicable  Stale  or 
local  law. 

(c)  Internal  Revenue  Service  Section  501  (c) 
(3)  and  (4)  tax  exemption  mling. 

(d)  Certification  of  relationships  and 
nonprofit  motives  of  the  Borrower. 

(e)  Attorneys  opinion  as  to  the  legal  status 
of  the  Borrower,  building  permit,  and 
compliance  with  zoning  laws  and 
requirements. 

(f)  Regulatory  agreement  for  nonprofit 
section  202  Borrowers. 

(g)  Borrower's  oath  that  the  project  will  not 
be  used  for  hotel  or  t-ansienf  purposes. 

(h)  Agreement  and  oertitlcation  to  certify 
actual  costs  and  as  to  any  financial  artd 
family  relationships  tjelween  the  Borrower, 
the  architect  general  contractor  aid 
sutxrontractors. 

|i)  Assurance  of  compliance  with 
nondiscrimination  and  equal  opporlyniJy 
requirements  (see  §  885.740!a)). 

(j)  Note  and  first  mortgage  or  deed  of  frvst. 

(k)  A  title  policy  insuririg  that  the  mortgage 
constitutes  a  first  lien  on  the  project. 

(1)  Building  loan  agreement  setting  forh  the 
conditions  for  loan  disburscn.cnt. 

(m)  Construction,  moiterate  rehabiiitatjon 
or  substantial  rehabilitation  contract 
between  the  Borrower  and  the  general 
contractor  (see  §  895.816  for  contract  award 
requirements).  '     • 

(nj  Assurance  of  comp!.:!tion  of 
construction,  moderate  rehabilitation  or 
substantial  rehabilitation  contract  in  rhe  form 
of  corporate  surety  bonds  for  payment  and 
performance,  each  in  the  amount  of  100 
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percent  of  the  amount  of  the  HUD-estimated 
construction  or  rehabilitation  cost,  or  a  cash 
escrow  in  the  amount  of  2S  percent  of  the 
HUD-estimated  construction  or  rehabilitation 
cost.  The  corporate  surety  bond  must  be 
issued  by  a  surety  company  that  is 
satisfactory  to  HUD. 

(o)  Escrow  agreement  in  the  amount  of  the 
cost  of  any  off-site  facilities  funded  by  a  cash 
deposit  or  letter  of  credit  to  assure 
completion  of  the  facilities. 

§  SR5.576    Requirements  for  a  ivarding 
construction  contracts. 

(a)  Construction  contract  award.  Awards 
shall  be  made  only  to  responsible  contractors 
that  possess  the  potential  ability  to  perform 
successfully  under  the  terms  and  conditions 
of  a  proposed  construction  contract. 
Consideration  shall  be  given  to  such  matters 
as  contractor  integrity,  compliance  with 
public  policy,  record  of  past  performance, 
and  nnancial  and  technical  resources. 

(b)  Negotiated  noncompetitive  construction 
contracts.  Competitively  bid  contracts  are  not 
required.  Negotiated  noncompetitive 
contracts  must  be  cost-reimbursement 
contracts  with  a  ceiling  price,  and  may 
provide  an  incentive  payment  to  the 
contractor  for  early  completion. 

§885.820    Loan  disbursement  procedures. 

(a)  General.  Disbursement  of  loan  proceeds 
shall  be  made  directly  by  HUD  to  or  for  the 
account  of  the  Borrower  and  may  be  made 
through  an  approved  lender,  mortgage 
servicer,  title  insurance  company,  or  other 
agent  satisfactory  to  the  Borrower  and  HUD. 

(b|  Timing  and  amount  of  disbursement. 
Disbursements  to  the  Borrower  will  be  made 
on  a  periodic  basis,  and  in  amounts  not  to 
exceed  the  HUD-approved  cost  of  the 
portions  of  construction  or  rehabilitation 
work  complete  and  in  place  (except  as 
modified  in  paragraph  (d)  of  this  section), 
minus  the  appropriate  holdback,  as 
determined  by  HUD. 

(c)  Content  of  disbursement  requisition. 
Requisitions  for  loan  disbursements  must  be 
submitted  by  the  Borrower  on  forms 
prescribed  by  f  lUD  and  must  be 
accompanied  by  such  additional  information 
as  HUD  may  require  in  order  to  approve  loan 
disbursement  under  this  part,  including  but 
not  limited  to  evidence  of  compliance  with 
the  labor  standards  described  at  J  8«5.740(d). 
Department  of  Labor  regulations,  all  zoning, 
building  and  other  govemmentHi 
requirements,  and  such  evidence  of  continued 
priority  of  the  Borrower's  mortgage  as  HUD 
may  prescribe. 

(d)  Disbursements  for  building  components 
stored  off-site.  In  loan  disbursements  for 
building  components  stored  offsitc.  the  term 
"building  component"  will  mean  any 
manufactured  or  pre-assembted  part  of  a 
structure  as  deHned  by  HUD  and  which  HUD 
has  designated  for  off-site  stornge  because  it 
is  of  such  size  or  weight  that  storage  of  the 
components  required  for  timely  construction 
progress  at  the  construction  site  is 
impracticable,  or  because  weather  damage  or 
other  adverse  conditions  prevailing  at  the 
construction  site  would  make  storage  at  the 
site  impracticable  or  unduly  costly.  Each 
building  component  must  be  specifically 


identiHed  for  incorporation  into  the  property 
as  provided  under  paragraph  (d)(l)(ii)  of  this 
section. 

(1)  Storage,  (i)  A  loan  disbursement  may  be 
made  for  up  to  90  percent  of  the  invoice  value 
(to  exclude  cost  of  transportation  and 
storage)  of  the  building  components  stored 
off-site  if  the  components  are  stored  at  a 
location  approved  by  HUD. 

(ii)  Each  building  component  shall  be 
adequately  marked  to  be  readily  identifiable 
in  the  inventory  of  the  o^-site  location.  It 
shall  be  kept  together  with  all  other  building 
components  of  the  same  manufacturer 
intended  for  use  in  the  same  project  for 
which  loan  disbursements  have  been  made 
and  separate  and  apart  from  similar  units  not 
for  use  in  the  project 

(iii)  Storage  costs,  if  any,  shall  be  borne  by 
the  general  contractor. 

(2)  Responsibility  for  transportation, 
storage  and  insurance  of  off -site  building 
components.  The  general  contractor  of  the 
project  shall  have  the  responsibility  for  (i) 
insuring  the  components  in  the  name  of  the 
Borrower  while  in  transit  and  storage:  and  (ii) 
delivering  or  contracting  for  the  delivery  of 
the  components  to  the  storage  area  and  to  the 
construction  site,  including  the  payment  of 
freight. 

(3)  Loan  disbursements,  (i)  Before  a  loan 
disbursement  for  a  building  component 
stored  off-site  is  made,  the  Borrower  shall: 

(.^)  Obtain  a  bill  of  sale  for  the  component: 

(B)  Provide  HUD  with  a  security  agreement 
pledged  by  a  first  lien  on  the  building 
components  with  the  exception  of  such  other 
liens  or  encumberances  as  may  be  approved 
by  HUD; 

(C)  File  a  financing  statement  in 
accordance  with  the  Uniform  Commercial 
Code. 

(ii)  Before  each  loan  disbursement  for 
building  components  stored  off-site  is  made, 
the  manufacturer  and  the  general  contractor 
shall  certify  to  HUD  that  the  components,  in 
their  intended  use,  comply  with  HUD- 
approved  contract  plan  and  specifications. 

(iii)  Loan  disbursements  may  be  made  only 
for  components  stored  off-site  in  a  quantity 
required  to  permit  the  uninterrupted 
Installation  on  the  site 

(iv)  The  outstanding  amount  of  advances 
for  building  components  stored  off-site  may 
not  exceed  SO  percent  of  the  total  estimated 
construction  cost  for  the  project  as  specified 
in  the  construction  contract 

(v)  Payments  for  building  components 
stored  off-site  will  not  be  approved  unless  the 
contractor  has  a  corporate  surety  bond  for 
payment  and  performance  each  of  the 
amount  of  100  percent  of  ^he  amount  of  the 
construction  contract. 

(vi)  No  single  loan  disbursement  shall  be 
made  in  an  amount  less  than  $10,000. 

§  885.825    Completion  of  cost  certification. 

(a)  Requisition  for  final  disbcrsemeiit.  The 
Borrower  must  satisfy  the  requirements  for 
completion  of  construction,  substantial 
rehabilitation,  or  acquisition  with  or  without 
moderate  rehabilitation  and  receive  all 
required  approvals  from  HUD  before 
submitting  a  final  requisition  for 
disbursement  of  loan  proceeds. 

(b)  Cost  certification.  The  Borrower  shall 
submit  to  the  field  office  all  documentation 


required  for  final  disbursement  of  the  loan 
including  the  following  cost  certifications. 

(1)  If  the  construction  contract  was  a  cost- 
reimbursement  contract  with  a  ceiling  price: 

(i)  The  Borrower  must  certify,  on  a  form 
prescribed  by  HUD,  as  to  the  actual  cost  to 
the  Borrower  of  the  construction  contract 
architectural,  legal,  organizational,  off-site 
costs,  and  all  other  items  of  eligible  expense: 
and 

(ii)  The  general  contractor  (and  such 
subcontractors,  material  suppliers,  and 
equipment  lessors  as  HUD  may  require)  must 
certify',  on  a  form  prescribed  by  HUD,  as  to 
the  actual  cost  paid  for  labor,  materials,  and 
subcontract  work  under  the  general  contract 
The  certificate  shall  not  include  as  actual 
costs  any  kickbacks,  rebates,  trade  discounts. 
or  other  similar  payments-to  the  Borrower  or 
to  any  of  its  officers,  directors,  or  members. 
For  projects  with  a  mortgate  of  $750,000  or 
more,  the  certifications  shall  be  verified  by 
an  independent  public  accountant  acceptable 
to  the  field  office. 

(2)  If  the  construction  contract  required  the 
contractor  to  furnish  all  labor,  materials, 
equipment  and  services  required  to  construct 
and  complete  the  project  for  a  specified  and 
firm  price,  the  Borrower  will  be  required  to 
submit  a  simplified  short-form  cost 
certification  on  a  form  prescribed  by  HUD. 
For  projects  with  a  mortgage  of  $750,000  or 
more,  the  certifications  shall  be  verified  by 
an  independent  public  accountant  acceptable 
to  the  field  office. 

(c)  Reduction  of  loan  amount  and  contract 
rents.  If  the  certified  costs  provided  under 
paragraph  (b)  of  this  section  and  approved  by 
HUD  are  less  than  the  loan  amount 
established  under  S  B85.80S,  the  loan  amount 
and  the  contract  rents  will  be  reduced 
accordingly. 

(d)  Recovery  of  overpayment.  If  the 
contract  rents  are  reduced  under  paragraph 
(c)  of  this  section,  the  maximum  annual 
commitment  under  the  PAC  will  be  reduced. 
If  contract  rents  are  reduced  based  on  cost 
certifications  made  after  PAC  execution,  any 
overpayment  after  the  effective  date  of  the 
contract  will  be  recovered  from  the  Borrower 
by  HUD. 

Project  Assistanca  Contract 

§  865.900    Project  assistance  contract. 

(a)  Project  assistance  contract  (P.AC).  The 
PAC  sets  forth  rights  and  duties  of  the 
Borrower  and  HUD  with  respect  to  the 
project  and  the  project  assistance  payments. 

(b)  PAC  execution.  (1)  Upon  satisfactor>' 
completion  of  the  project  the  Borrower  and 
HUD  shall  execute  the  PAC  on  the  form 
prescribed  by  HUD. 

(2)  The  effective  date  of  the  PAC  may  be 
earlier  than  the  date  of  execution,  but  no 
earlier  than  the  date  of  HUD's  issuance  of  the 
permission  to  occupy. 

(3)  If  the  project  is  completed  in  stages,  the 
procedures  of  this  paragraph  (b)  shall  apply 
to  each  stage. 

(c)  Project  assistance  payments  to  owners 
under  thc.PAC.  The  project  assistance 
payments  made  under  the  PAC  are: 

(1)  Payments  to  the  Borrower  to  assist 
eligible  families  leasing  assisted  units.  The 
amount  of  the  project  assistance  payment 
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made  to  the  Borrower  for  an  assisted  unit  (or 
residential  space  in  a  group  home)  that  is 
leased  to  an  eligible  family  is  equal  to  the 
difference  between  the  contract  rent  for  the 
unit  (or  pro  rata  share  of  the  contract  rent  in 
a  group  home)  and  the  tenant  rent  payable  by 
the  family. 

(2)  Paj-menfs  to  the  Borrower  for  vacant 
assisted  units  ("vacancy  payments").  The 
amount  of  and  conditions  for  vacancy 
payments  are  described  in  §  885.985. 

The  project  assistance  payments  are  made 
monthly  by  HUD  upon  proper  requisition  by 
the  Borrower,  except  payments  for  vacancies 
of  more  than  80  days,  which  are  made 
semiannually  by  HUD  upon  requisition  by  the 
Borrower. 

(d)  Payment  of  utility  reimbursement. 
Where  applicable,  a  utility  reimbursement 
will  be  paid  to  a  family  occupying  an  assisted 
unit  in  an  independent  living  complex  as  an 
additional  project  assistance  payment.  The 
PAC  will  provide  that  the  Borrower  will  make 
this  payment  on  behalf  of  HUD.  Funds  will  be 
paid  to  the  Borrower  in  trust  solely  for  the 
purpose  of  making  the  additional  payment 
The  Bonower  may  pay  the  utility 
reimbursement  jointy  to  the  family  and  the 
utility  company,  or,  if  the  family  and  utility 
company  consent  directly  to  the  utility 
company. 

§885.905    Term  of  PAC. 

The  term  of  the  PAC  shall  be  20  years.  If 
the  project  is  completed  in  stages,  the  term  of 
the  PAC  for  each  stage  shall  be  20  years.  The 
term  of  the  PAC  for  stages  of  a  project  shall 
not  exceed  22  years. 

§  885.910    Maximum  annual  commitment 
and  project  account. 

(a)  Maximum  annual  commitment.  The 
maximum  annual  amount  that  may  be 
committed  under  the  PAC  is  the  total  of  the 
initial  contract  rents  and  utility  allowances 
for  all  assisted  units  in  the  project. 

(b)  Project-account.  (1)  HUD  will  establish 
and  maintain  a  specifically  identified  and 
segregated  project  account  for  each  project. 
The  project  account  will  be  established  out  of 
the  amounts  by  which  the  maximum  annual 
commitment  exceeds  the  amount  actually 
paid  out  under  the  PAC  each  year.  HUD  will 
make  payments  from  tl-is  account  for  project 
assistance  payments  as  needed  to  cover 
increases  in  contract  rents  or  decreases  in 
tenant  income  and  other  payments  for  cost 
specifically  approved  by  the  Secretary. 

(2)  If  the  HUD-approved  estimate  of 
required  annual  payments  under  the  PAC  for 
a  fiscal  year  exceeds  the  maximum  annual 
commitment  for  that  fiscal  year  plus  the 
current  balance  in  the  project  account,  HUD 
will,  within  a  reasonable  time,  take  such 
steps  authorized  by  section  202(h)(4)(A)  of 
the  Housing  Act  of  1959,  as  may  be 
necessary,  to  assure  that  payments  under  the 
PAC  will  be  adequate  to  cover  increases  in 
contract  rents  and  decreases  in  tenant 
income, 

§  885.915    Leasing  to  eligible  families, 
(a]  A  vailability  of  assisted  units  for 
occupancy  by  eligible  families.  During  the 
term  of  the  PAC,  a  Borrower  shall  make  all 
units  (or  residential  spaces  in  a  group  home] 
available  for  eligible  families.  For  purposes  of 


this  section,  making  units  or  residential 
spaces  available  for  occupancy  by  eligible 
families  means  that  the  Borrower  (1)  is 
conducting  marketing  in  accordance  with 
S  885.940(a):  (2)  has  leased  or  is  making  good 
faith  efforts  to  lease  the  units  or  residential 
spaces  to  eligible  and  othervvise  acceptable 
families,  including  taking  all  feasible  actions 
to  fill  vacancies  by  renting  to  such  families: 
(3)  has  not  rejected  any  such  applicant  family 
except  for  reasons  acceptable  to  HUD.  If  the 
Borrower  is  temporarily  unable  to  lease  all 
units  or  residential  spaces  to  eligible  families, 
one  or  more  units  or  residential  spaces  may, 
with  the  prior  approval  of  HUD,  be  leased  to 
otherwise  eligible  families  that  do  not  meet 
the  income  requirements  of  Part  813,  as 
modified  by  S  885.5.  Failure  on  the  part  of  the 
Borrower  to  comply  with  these  requirements 
is  a  violation  of  the  PAC  and  grounds  for  all 
available  legal  remedies,  including  an  action 
for  specific  performance  of  the  PAC, 
suspension  or  debarment  from  HUD 
programs,  and  reduction  of  the  number  of 
units  (or  in  the  case  of  group  homes, 
reduction  of  the  number  of  residential  spaces) 
under  the  PAC  as  set  forth  in  paragraph  (b)  of 
this  section. 

(b)  Reduction  of  number  of  units  covered 
by  the  PAC.  HUD  may  reduce  the  number  of 
units  (or  in  the  case  of  group  homes,  the 
number  of  residential  spaces)  covered  by  the 
PAC  to  the  number  of  units  or  residential 
spaces  available  for  occupancy  by  eligible 
families  if: 

(1)  The  Borrower  fails  to  comply  with  the 
requirements  of  paragraph  (a)  of  this  section; 
or 

(2)  Notwithstanding  any  prior  approval  by 
HUD,  HUD  determines  that  the  inability  to 
lease  units  or  residential  spaces  to  eligible 
families  is  not  a  temporary  problem. 

(c)  Restoration.  HUD  will  agree  to  an 
amendment  of  the  PAC  to  provide  for 
subsequent  restoration  of  any  reduction 
mtde  under  paragraph  (b)  of  this  section  if: 

(1)  HUD  determines  that  the  restoration  is 
justified  by  demand; 

(2)  The  Borrower  otherwise  has  a  record  of 
compliance  with  the  Borrower's  obligations 
under  the  PAC;  and 

(3)  Contract  and  budget  authority  is 
available. 

(d)  Occupancy  by  families  that  are  not 
handicapped.  HUD  may  relieve  the  Borrower 
of  the  requirement  that  all  units  in  the  project 
(or  residential  spaces  in  a  group  home)  must 
be  leased  to  handicapped  families  if:  (1)  The 
Borrower  has  made  reasonable  efforts  to 
lease  to  eligible  families;  (2)  the  Borrower  has 
been  granted  HUD  approval  under  paragraph 
(a)  of  this  section;  and  (3)  the  Borrower  is 
temporarily  unable  to  achieve  or  maintain  a 
level  of  occupancy  sufficient  to  prevent 
financial  default  and  foreclosure  under  the 
section  202  loan  documents.  HUD  approval 
under  this  paragraph  will  be  of  hmited 
duration.  HUD  may  impose  terms  and 
conditions  to  this  approval  that  are 
consistent  with  program  objectives  and 
necessary  to  protect  its  interest  in  the  section 
202  loan. 

§  885.920    PA  C  administration. 

HUD  is  responsible  for  the  administration 
of  the  PAC. 
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§  885.925    Defcult  by  Borrower. 

(a)  P.\C provisioris.  The  PAC  will  provide: 

(1)  That  if  HUD  determines  that  the 
Borrower  is  in  default  under  the  PAC.  HUD 
will  notify  the  Borrower  of  the  actions 
required  to  be  taken  to  cure  the  default  and" 
of  the  remedies  to  be  applied  by  I  lUD 
including  an  action  for  specific  perfonr.ance 
under  the  PAC,  reduction  or  suspension  of 
project  assistance  payment  and  recovery  of 
overpayments,  where  appropriate:  and 

(2)  That  if  the  Borrower  fails  to  cure  the 
default.  HUD  has  the  right  to  terminate  the 
PAC  or  to  take  other  corrective  action. 

(b)  Loan  provisions.  Additional  provisions 
governing  default  under  the  section  202  loan 
are  included  in  the  regulatory  agreement  and 
other  loan  documents  described  in  {  885.815. 

§  885.930    Notice  upon  PAC  expiration. 

The  PAC  will  provide  that  the  Borrower 
will,  at  least  90  days  before  the  end  of  the 
PAC  contract  term,  notify  each  family 
occupying  an  assisted  unit  (or  residential 
space  in  a  group  home)  of  any  increase  in  the 
amont  the  family  will  be  required  to  pay  as 
rent  as  a  result  of  the  expiration.  The  notice 
of  expiration  will  contain  such  information 
and  will  be  served  in  such  manner  as  HUD 
may  prescribe. 

Project  Management 

§885.940    Responsibilities  of  Borrower. 

(a)  Marketing.  (1)  The  Borrower  must 
commence  and  continue  diligent  marketing 
activities  not  later  than  90  days  before  the 
anticipated  date  of  availability  for  occupancy 
of  the  group  home  or  the  anticipated  date  of 
availability  of  the  first  unit  in  an  independent 
living  complex.  Market  activities  shall 
include  the  provision  of  notices  of  the 
availability  of  housing  under  the  program  to 
operators  of  temporary  housing  for  the 
homeless. 

(2)  Marketing  must  be  done  in  accordance 
with  the  HUD-approved  affirmative  fair 
housing  marketing  plan  and  all  fair  housing 
and  equal  opportunity  requirements.  The 
purpose  of  the  plan  and  requirements  is  to 
achieve  a  condition  in  which  eligible  families 
of  similar  income  levels  in  the  same  housing 
market  have  a  like  range  of  housing  choices 
available  to  them  regardless  of  their  race, 
color,  creed,  religion,  sex  or  national  origin. 

(3)  At  the  time  of  PAC  execution,  the 
Borrower  must  submit  to  HUD  a  list  of  leased 
and  unleased  assisted  units  (or  in  the  case  of 
a  group  home,  leased  and  unleased 
residential  spaces)  with  a  justification  for  the 
unleased  units  or  residential  spaces,  in  order 
to  qualify  for  vacancy  payments  for  the 
unleased  units  or  residential  spaces. 

(b)  Management  and  maintenance.  The 
Borrower  is  responsible  for  all  management 
functions.  These  functions  include  selection 
and  admission  of  tenants,  required 
reexaminations  of  incomes  for  families 
occupying  assisted  units  or  residential 
spaces,  collection  of  rents,  termination  of 
tenancy  and  eviction,  and  all  repair  and 
maintenance  functions  (including  ordinary 
and  extraordinary  maintenance  and 
replacement  of  capital  items).  All  functions 
must  be  performed  in  compliance  with  equal 
opportunity  requirements. 
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|c)  Contracting  for  services.  (1)  With  HUD 
approval,  the  Borrower  may  contract  with  a 
private  or  public  entity  for  performance  of  the 
services  or  duties  required  in  paragraphs  (a) 
and  (b)  of  this  section.  However,  such  an 
arrangement  does  not  relieve  the  Borrower  of 
responsibility  for  these  services  and  duties. 
All  such  contracts  are  subject  to  the 
restrictions  governing  prohibited  contractual 
relationships  described  in  \  885.735.  (These 
prohibitions  do  not  extend  to  management 
contracts  entered  Info  by  the  Borrower  with 
the  Sponsor  or  its  non-profil  affiliate). 

(2)  Consistent  with  the  objectives  of 
Executive  Orders  11625, 12432  and  1213&  the 
Borrower  will  promote  awareness  and 
participation  of  minority  and  women's 
business  enterprises  in  contracting  and 
procurement  activities. 

(d)  Submission  of  financial  and  operating 
statements.  The  Borrower  must  submit  to 
HUD: 

(1)  Within  60  days  after  the  end  of  each 
fiscal  year  of  project  operations,  financial 
statements  for  the  project  audited  by  an 
independent  public  accountant  and  in  the 
form  required  by  HUD,  and 

(2)  Other  statements  regarding  project 
operation,  flnancial  conditions  and 
occupancy  as  HUD  may  require  to  administer 
the  PAC  and  to  monitor  project  operations. 

(e)  Use  of  project  funds.  The  Borrower  shall 
maintain  a  project  fund  account  in  a  HUD- 
approved  depository  and  shall  deposit  all 
rents,  charges,  Income  and  revenues  arising 
from  project  operation  or  ownership  to  this 
account.  Project  funds  must  be  used  for  the 
operation  of  the  project  (including  required 
insurance  coverage),  to  make  required 
principal  and  interest  payments  on  the 
section  202  loan,  and  to  make  required 
deposits  to  the  replacement  reserve  under 

I  885.945.  in  accordance  with  a  HUD- 
approved  budget.  Any  remaining  project 
funds  account  following  the  expiration  of  the 
fiscal  year  shall  be  deposited  in  an  interest- 
bearing  residual  receipts  account. 
Withdrawals  bom  this  account  may  be  made 
only  for  project  purposes  and  with  the 
approval  of  HUD. 

(f)  Reports.  The  Borrower  shall  submit  such 
reports  as  HUD  may  prescribe  to 
demonstrate  compliance  with  applicable  civil 
rights  and  equal  opportunity  requirements. 

§  885.945    Replacement  reserve. 

(a)  Establishment  of  reserve.  The  Borrower 
shall  establish  and  maintain  a  replacement 
reserve  to  aid  in  funding  extraordinary 
maintenance,  and  repair  and  replacement  of 
capital  items. 

(b)  Deposits  to  reserve.  The  Borrower  shall 
make  monthly  deposits  to  the  replacement 
reserve.  The  amount  of  the  deposits  for  the 
initial  year  of  operation  shall  be  an  amount 
equal  to  0.6  percent  of  the  cost  of  the  total 
structures  (for  new  construction  projects),  0.4 
percent  of  the  cost  of  the  initial  mortgage 
amount  (for  all  other  projects),  or  such  higher 
rate  as  required  by  HUD.  For  the  purposes  of 
this  section,  total  structures  include  main 
buildings,  accessory  buildings,  garages  and 
other  buildings.  The  amount  of  the  deposits 
will  be  adjusted  each  year  by  the  amoupt  of 
the  annual  adjustment  factor  as  described  in 

Partsaa. 


(c)  Level  of  reserve.  The  reserve  must  be 
built  up  to  and  maintained  at  a  level 
determined  by  HUD  to  be  sufficient  to  meet 
projected  requirements.  Should  the  reserve 
reach  that  level,  the  amount  of  the  deposit  to 
the  reserve  may  be  reduced  with  the 
approval  of  HUD. 

(d)  Administration  of  reserve.  Replacement 
reserve  funds  must  be  deposited  with  HUD  or 
in  a  HUD-approved  depository  in  an  interest- 
bearing  account.  All  earnings  including 
interest  on  the  reserve  must  be  added  to  the 
reserve.  Funds  may  be  drawn  from  the 
reserve  and  used  only  in  accordance  with 
HUD  guidelines  and  with  the  approval  of,  or 
as  directed  by,  HUD. 

§  B85S50    Selection  and  admission  of 
tenants. 

(a)  Application  for  admission.  The 
Borrower  must  accept  applications  for 
admission  to  the  project  in  the  form 
prescribed  by  HUD.  Applicant  families 
applying  for  assisted  units  (or  residential 
spaces  in  a  group  home)  must  complete  a 
certification  of  eligibility  as  part  of  the 
application  for  admission.  Both  the  Borrower 
and  the  applicant  family  must  complete  and 
sign  the  application  for  admission.  On 
request,  the  Borrower  must  furnish  copies  of 
all  applications  for  admission  to  HUD. 

(b)  Determination  of  eligibility  and 
selection  of  tenants.  The  Borrower  is 
responsible  for  determining  whether 
applicants  are  eligible  for  admission  and  for 
the  selection  of  families.  To  be  eligible  for 
admission,  an  applicant  family  must  be  a 
handicapped  family  as  defined  in  8  885.5, 
must  meet  any  project  occupancy 
requirements  approved  by  HUD  under 

\  B8S.755(a)(l),  and  must  be  a  lower  income 
family  as  defined  in  |  813.102,  as  modified 
under  S  885.5.  Under  certain  circumstances, 
HUD  may  permit  the  leasing  of  units  (or 
residential  space  in  a  group  home)  to 
ineligible  families  under  }  885.915. 

(1)  Local  residency  requirements  are 
prohibited.  Local  residency  preferences  may 
be  applied  in  selecting  tenants  only  to  the 
extent  that  they  are  not  inconsistent  with 
affirmative  fair-housing  marketing  objectives 
and  the  Borrower's  HUD-approved 
affirmative  fair-housing  marketing  plan. 
Preferences  may  not  be  based  on  the  length 
of  time  the  applicant  has  resided  in  the 
jurisdiction.  With  respect  to  any  residency 
preference,  persons  expected  to  reside  in  the 
community  as  a  result  of  current  or  planned 
employment  will  be  treated  as  residents. 

(2)  If  the  Borrower  determines  that  the 
family  is  eligible  and  is  otherwise  acceptable 
and  units  (or  residential  spaces  in  a  group 
home)  are  available,  the  Borrower  will  assign 
the  family  a  unit  or  residential  space  in  a 
group  home.  If  the  family  will  occupy  an 
assisted  unit  the  Borrower  will  assign  the 
family  a  unit  of  the  appropriate  size  in 
accordance  with  HUD  standards.  If  no 
suitable  unit  (or  residential  space  in  a  group 
home)  is  available,  the  Borrower  will  place 
the  family  on  a  waiting  list  for  the  project  and 
notify  the  family  when  a  suitable  unit  or 
residential  space  may  become  available.  If 
the  waiting  hst  is  so  long  that  the  applicant 
would  not  be  likely  to  be  admitted  for  the 
next  12  months,  the  Borrower  may  advise  the 


applicant  that  no  additional  applications  for 
admission  are  being  considered  for  that 
reason. 

(3)  If  the  Borrower  determines  that  an 
applicant  is  ineligible  for  admission  or  the 
Borrower  is  not  selecting  the  applicant  for 
other  reasons,  the  Borrower  will  promptly 
notify  the  applicant  in  writing  of  the 
determination,  the  reasons  for  the 
determination,  and  that  the  applicant  has  a 
right  to  request  a  meeting  to  review  the 
rejection,  in  accordance  with  HUD 
requirements.  The  review,  if  requested,  may 
not  be  conducted  by  a  member  of  the 
Borrower's  staff  who  made  the  initial 
decision  to  reject  the  applicant.  The  applicant 
may  also  exercise  other  rights  if  the  applicant 
believes  the  applicant  is  being  discriminated 
against  on  the  basis  of  race,  color,  creed, 
religion,  sex,  handicap  or  national  origin. 

(4)  Records  on  applicants  and  approved 
eligible  families,  which  provide  racial,  ethnic, 
gender  and  place  of  previous  residency  data 
required  by  HUD,  must  be  maintained  and 
retained  for  three  years. 

(c)  Reexamination  of  family  income  and 
composition — (1)  Regular  reexaminations.  If 
the  family  occupies  an  assisted  unit  (or 
residential  space  in  a  group  home),  the 
Borrower  must  reexamine  the  income  and 
composition  of  the  family  at  least  every  12 
months.  Upon  verification  of  the  information, 
the  Borrower  shall  make  appropriate 
adjustments  in  the  total  tenant  payment  in 
accordance  with  Part  813,  as  modified  by 
§  885.5  and  determine  whether  the  family's 
unit  size  is  still  appropriate.  The  Borrower 
must  adjust  tenant  rent  and  the  project 
assistance  payment  and  must  carry  out  any 
unit  transfer  in  accordance  with  HUD 
standards. 

(2)  Interim  reexaminations.  If  the  family 
occupies  an  assisted  unit  (or  residential 
space  in  a  gorup  home)  the  family  must 
comply  with  provisions  in  the  lease  regarding 
interim  reporting  of  changes  in  income.  If  the 
Borrower  receives  information  concerning  a 
change  in  the  family's  income  or  other 
circumstances  between  regularly  scheduled 
reexaminations,  the  Borrower  must  consult 
with  the  family  and  make  any  adjustments 
determined  to  be  appropriate.  Any  change  in 
the  family's  income  or  other  circumstances 
that  results  in  an  adjustment  in  the  total 
tenant  payment  tenant  rent  and  project 
assistance  payment  must  be  verified. 

(3)  Continuation  of  project  assistance 
payment,  (i)  A  family  occupying  an  assisted 
unit  (or  residential  space  in  a  group  home) 
shall  remain  eligible  for  project  assistance 
payment  until  the  total  tenant  payment 
equals  or  exceeds  the  gross  rent  (or  a  pro  rata 
share  of  the  gross  rent  in  a  group  home).  The 
termination  of  subsidy  eligibility  will  not 
affect  the  family's  other  rights  under  its  lease. 
Project  assistance  payment  may  be  resumed 
if  as  a  result  of  changes  in  income,  rent  or 
other  relevant  circumstances  during  the  term 
of  the  PAC,  the  family  meets  the  income 
eligibility  requirements  of  Part  813  (as 
modified  in  \  685.5)  and  project  assistance  is 
available  for  the  unit  or  residential  space 
under  the  terms  of  the  PAC  The  family  will 
not  be  required  to  establish  its  eligibility  for 


admission  to  the  project  under  the  remaining 
requirements  of  paragraph  (b)  of  this  section. 

(ii)  A  family's  eligibility  for  project 
assistance  payment  also  may  be  terminated 
in  accordance  with  HUD  rcquiremei.ts  for 
such  reasons  as  failure  to  submit  requested 
verification  information. 

§  885.955    Obligations  of  the  family. 

(a)  Requirements.  The  family  shall: 

(1)  Pay  amounts  due  under  the  lease 
directly  to  the  Borrower. 

(2)  Supply  such  certification,  release, 
information  or  documentation  as  the 
Borrower  or  HUD  determines  to  be 
necessary.  (For  families  occupying  assisted 
units  (or  residential  spaces  in  a  group  home), 
this  will  include  submissions  required  for  an 
annual  or  interim  reexamination  of  family 
income  and  composition.) 

(3)  Allow  the  Borrower  to  inspect  the 
dwelling  unit  or  residential  space  at 
reasonable  times  and  after  reasonable  notice. 

(4)  Notify  the  Borrower  before  vacating  the 
dwelling  unit  or  residential  space. 

(5)  Use  the  dwelling  unit  or  residential 
space  solely  for  residence  by  the  family,  and 
as  the  family's  principal  place  of  residence. 

(b)  Prohibitions.  The  family  shall  not: 

(1)  Assign  the  lease  or  transfer  the  unit  or 
residential  space. 

(2)  Occupy,  or  receive  assistance  for  the 
occupancy  of,  a  unit  or  residential  space 
governed  under  this  part  while  occupying,  or 
receiving  assistance  for  occupancy  of, 
another  unit  assisted  under  any  Federal 
housing  assistance  program,  including  any 
section  8  program. 

§885.960    Overcrowded  and  underoccupied 
units. 

If  the  Borrower  determines  that  because  of 
change  in  family  size,  an  assisted  unit  is 
smaller  than  appropriate  for  the  eligible 
family  to  which  it  is  leased,  or  that  the 
assisted  unit  is  larger  than  appropriate, 
project  assistance  payment  with  respect  to 
the  unit  will  not  be  reduced  or  terminated 
until  the  eligible  family  has  been  relocated  to 
an  appropriate  alternate  unit.  If  possible,  the 
Borrower  will,  as  promptly  as  possible,  offer 
the  family  an  appropriate  alternate  unit.  "The 
Borrower  may  receive  vacancy  payments  for 
the  vacated  unit  if  the  Borrower  complies 
with  the  requirements  of  §  885.985. 

§  835.963    Lease  requirements. 

(a)  Term  of  lease.  The  term  of  the  lease 
may  not  be  less  than  one  year.  Unless  the 
lease  has  been  terminated  by  appropriate 
action,  upon  expiration  of  the  lease  term,  the 
family  and  Borrower  may  execute  a  new 
lease  for  a  term  not  less  than  one  year,  or 
may  take  no  action.  If  no  action  is  taken,  the 
lease  will  automatically  be  renewed  for 
successive  terms  of  one  month. 

(b)  Termination  by  the  family.  All  leases 
may  contain  a  provision  that  permits  the 
family  to  terminate  the  lease  upon  30  days 
advance  notice.  A  lease  for  a  term  that 
exceeds  one  year  must  contain  such 
provision. 

(c)  Form.  The  form  of  lease  must  contain  all 
requited  provisions,  and  none  of  the 
prohi'oited  provisions  specified  in  HUD 
handbooks.  In  addition  to  required  provisions 
in  the  handbook  governing  the  Borrower's 


Federal  Register  /  Vol.  54.  No.  103  /  Wednesday.  May  31.  1989  /  Notices  23287 


entry  onto  the  leased  premises  during 
tenancy,  the  Borrower  may  include  a 
provision  in  the  lease  permitting  the 
Borrower  to  enter  the  leased  premises,  at  any 
time,  without  advance  notice  where  there  is 
reasonable  cause  to  believe  that  an 
emergency  exists  or  that  health  or  safety  of  a 
family  member  is  endangered. 

§  835.970    Termination  of  tenancy  and 
modification  of  lease. 

The  provisions  of  Part  247  of  this  title  apply 
to  all  decisions  by  a  Borrower  to  terminate 
the  tenancy  or  modify  the  lease  of  a  family 
residing  in  a  unit  (or  residential  space  in  a 
group  home). 

§  335.972    Security  deposits. 

(a)  Collection  of  security  deposit.  At  the 
time  of  the  initial  execution  of  the  lease,  the 
Borrower  (1)  Will  require  each  fumily 
occupying  an  assisted  unit  (or  residential 
space  in  a  group  home)  to  pay  a  security 
deposit  in  an  amount  equal  to  one  monUi's 
total  tenant  payment  or  $50,  whichever  is 
greater  and  (2)  may  require  each  family 
occupying  an  unassisted  unit  (or  residential 
space  in  a  group  home)  to  pay  a  security 
deposit  equal  to  one  month's  rent  payable  by 
the  family.  The  family  is  expected  to  pay  the 
security  deposit  from  its  own  resources  and 
other  available  public  or  private  resources. 
The  Borrower  may  collect  the  security 
deposit  on  an  installment  basis. 

(b)  Security  deposit  provisions  applicable 
to  assisted  and  unassisted  units. — (1) 
Administration  of  security  deposit  The 
Borrower  must  place  the  security  deposits  in 
a  segregated  interest-bearing  account.  The 
Borrower  shall  maintain  a  record  of  the 
amount  in  this  account  that  is  attributable  to 
each  family  in  residence  in  the  project. 
Annually  for  all  families,  and  when 
computing  the  amount  available  for 
disbursement  under  paragraph  (b)(3)  of  this 
section,  the  Borrower  shall  allocate  to  the 
family's  balance,  the  interest  accrued  on  the 
balance  during  the  year.  Unless  prohibited  by 
State  or  local  law,  the  Borrower  may  deduct 
for  the  family,  from  the  accrued  interest  for 
the  year,  the  administrative  cost  of  computing 
the  allocation  to  the  family's  balance.  The 
amount  of  the  administrative  cost  adjustment 
shall  not  exceed  the  accrued  interest 
allocated  to  the  family's  balance  for  the  year. 
The  amount  of  the  segregated,  interest- 
bearing  account  maintained  by  the  Borrower 
must  at  all  times  equal  the  total  amount 
collected  from  the  families  then  in  occupancy 
plus  any  accrued  interest  and  less  allowable 
administrative  cost  adjustments.  The 
Borrower  must  comply  with  any  applicable 
State  and  local  laws  conceming  interest 
payments  on  security  deposits. 

(2)  Family  notification  requirement.  In 
order  to  be  considered  for  the  refund  of  the 
security  deposit,  a  family  must  provide  the 
Borrower  with  a  forwarding  address  or 
arrange  to  pick  up  the  refund. 

(3)  Use  of  security  deposit.The  Borrower, 
subject  to  State  and  local  law  and  the 
requirements  of  this  paragraph,  may  use  the 
family's  security  deposit  balance  as 
reimbursement  for  any  unpaid  family 
contribution  or  other  amount  which  the 
family  owes  under  the  lease.  Within  30  days 


(or  shorter  lime  if  required  by  State  or  local 
law)  after  receiving  notification  under 
paragraph  (b)(2)  of  this  section  the  Borrower 
must: 

(i)  Refund  to  a  family  owing  no  rent  or 
other  amount  under  the  lease  the  full  amount 
of  the  family's  security  deposit  balance; 

(ii)  Provide  to  a  family  owing  rent  or  other 
amount  under  the  lease  a  list  itemizing  any 
unpaid  rent,  damages  to  the  unit,  and 
estimated  costs  for  repair,  along  with  a 
statement  of  the  family's  rights  under  Suie 
and  local  law.  If  the  amount  which  the 
Borrower  claims  is  owed  by  the  family  is  less 
than  the  amount  of  the  family's  security 
deposit  balance,  the  Borrower  must  refund 
the  excess  balance  to  the  family.  If  the 
Borrower  fails  to  provide  the  list,  the  family 
will  t>e  entitled  to  the  refund  of  the  full 
amount  of  the  family's  security  deposit 
balance. 

(4)  Disagreements.  If  a  disagreement  arises 
conceming  reimbursement  of  the  security 
deposit  the  family  will  have  the  right  to 
present  objections  to  the  Borrower  in  an 
informal  meeting.  The  Borrower  must  keep  a 
record  of  any  disagreements  and  meetings  in 
a  tenant  file  for  inspection  by  HUD.  The 
procedures  of  this  paragraph  do  not  preclude 
the  family  from  exercising  its  rights  under 
State  or  local  law. 

(5)  Decedent 's  interest  in  security  deposit 
Upon  the  death  of  a  member  of  a  family,  the 
decedent's  interest  if  any.  in  the  security 
deposit  will  be  governed  by  State  or  local 
law. 

(c)  Reimbursement  by  HUD  for  assisted 
units.  If  the  family's  security  deposit  balance 
is  insufficient  to  reimburse  the  Borrower  for 
any  unpaid  tenant  rent  or  other  amount 
which  the  family  owes  under  the  lease  for  an 
assisted  unit  or  residential  space  and  the 
Borrower  has  provided  the  family  with  the 
list  required  by  paragraph  (b)(3)(ii)  of  this 
section,  the  Borrower  may  claim 
reimbursement  from  HUD  for  an  amount  not 
to  exceed  the  lesser  of: 

(1)  The  amount  owed  the  Borrower,  or 

(2)  One  month's  contract  rent,  minus  the 
amount  of  the  family's  security  deposit 
balance.  Any  reimbursement  under  this 
section  will  be  applied  first  toward  any 
unpaid  tenant  rent  due  under  the  lease.  No 
reimbursement  may  be  claimed  for  unpaid 
rent  for  the  period  after  termination  of  the 
tenancy.  The  Borrower  may  be  eligible  for 
vacancy  payments  following  a  vacancy  in 
accordance  with  the  reqirements  of  {  8.15.985. 

§385.973    Adjustment  of  rents. 

(a)  Contract  rents.  HUD  will  calculate 
contract  rent  adjustments  based  on  the  sum 
of  the  project's  operating  costs  and  debt 
service  (as  calculated  by  HUD),  with 
adjustments  for  vacancies,  the  project's  non- 
rental  income,  and  other  factors  that  HUD 
deems  appropriate.  The  calculation  will  be 
made  on  the  basis  of  information  provided  by 
the  Borrower  on  a  form  prescribed  by  HUD. 

(b)  Rent  for  unassisted  units.  'Tie  rent 
payable  by  families  occupyingi^nits  or 
residential  spaces  that  are  not  assisted  under 
the  PAC  shall  be  equal  to  the  contract  rent 
computer  under  paragraph  (a)  of  this  section. 
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S  885.980    AdjuslmenI  of  utility  allowances. 

In  connection  with  adjustments  of  contract 
rents  as  provided  in  |  885.97S(a).  the 
Borrower  must  submit  an  analysis  of  any 
utility  allowances  applicable  in  an 
independent  living  complex.  Such  data  as 
changes  in  utility  rales  and  other  facts 
affecting  utility  consumption  should  be 
provided  as  part  of  this  analysis  tp  permit 
appropriate  adjustments  in  the  utility 
allowances  for  assisted  units.  In  addition, 
when  approval  of  a  utility  rate  change  would 
result  in  a  cumulative  increase  of  10  percent 
or  more  In  the  most  recently  approved  utility 
allowances,  the  Borrower  must  ad\ise  HUD 
and  request  approval  of  new  utility 
allowances.  Whenever  a  utility  allowance  for 
an  assisted  unit  is  adjusted,  the  Borrower  will 
promptly  notify  affected  families  and  make  a 
correspooding  adtustment  of  the  tenant  rent 
and  the  anaount  of  the  project  assistance 
payment. 

§  885.985    Conditions  for  receipt  of  vacancy 
payments  for  assisted  units. 

(a)  General.  Vacancy  payments  under  the 
PAC  will  not  be  made  imless  the  conditions 
for  receipt  for  these  project  assistance 
payments  set  forth  in  this  section  are  fulfilled. 

(b)  Vacancies  during  rent-up.  For  each  unit 
(or  residential  space  in  a  group  home)  that  is 
not  leased  as  of  the  effective  date  of  the  PAC 
the  Borrower  is  entitled  to  vacancy  payments 
in  the  amount  of  80  percent  of  the  contract 
rent  (or  pro  rata  share  of  the  contract  rent  for 
a  group  home)  for  the  first  60  days  of 
vacancy,  if  the  Borrower 

(1)  Conducted  marketing  in  accordance 
with  S  a8SM0(a]  and  otherwise  complied 
with  I  885.940; 

(2)  Has  taken  and  continues  to  take  all 
feasible  actions  to  fill  the  vacancy:  and 

(3)  Has  not  rejected  any  eligible  applicant 
except  for  good  cause  acceptable  to  HUD. 

(c)  Vacancies  after  rent-up.  If  an  eligible 
family  vacates  an  assisted  unit  (or  residential 
space  in  a  group  home)  the  Borrower  is 
entitled  to  vacancy  payments  in  the  amount 
of  80  percent  of  the  contract  rent  (or  pro  rata 
share  of  the  contract  rent  in  a  group  home) 
for  the  first  60  days  of  vacancy  if  the 
Borrower 

(1)  Certifles  that  it  did  not  cause  the 
vacancy  by  violating  the  lease,  the  PAC.  or 
any  applicable  law; 

(2)  Notified  HUD  of  the  vacancy  or 
prospective  vacancy  and  the  reasons  for  the 
vacancy  immediately  upon  learning  of  the 
vacancy  or  prospective  vacancy: 

(3)  Has  fulfilled  and  continues  to  fulfill  the 
requirements  specified  in  }  885.940(a)(2)  and 
(3)  and  i  B85.g65(b)(2)  and  (3):  and 

(4)  For  any  vacancy  resulting  from  the 
Borrower's  eviction  of  an  eligible  family, 
certifies  that  it  has  complied  with  t  885.970. 

(d)  Vacancies  for  longer  than  60  days,  if  an 
as<<i8ted  unit  (or  residential  space  in  a  group 
home)  continues  to  be  vacant  after  the  60-day 
period  specified  in  paragraph  |b)  or  (c)  of  this 
section,  HUD  may  approve  additional 
vacancy  payments  for  eO-day  periods  up  to  a 
total  of  twelve  months  in  an  amount  equal  to 
the  principal  and  interest  payments  required 
to  amortize  that  portion  of  the  debt  service 
attributable  to  the  vacant  unit  (or.  in  the  case 
of  group  homes,  the  residential  space).  Such 
payments  may  be  approved  if: 


(1)  The  unit  was  in  decent,  safe  and 
sanitary  condition  during  the  vacancy  period 
for  which  payment  is  claimed: 

(2)  The  Borrower  has  fulfilled  and 
continues  to  fulfill  the  requirements  specified 
in  paragraph  (b)  or  (c)  of  this  section,  as 
appropriate:  and 

(3)  The  Borrower  has  demonstrated  to  the 
satisfaction  of  HUD  that: 

(i)  For  the  period  of  vacancy,  the  project  is 
not  providing  the  Borrower  with  revenues  at 
least  equal  to  project  expenses  (exclusive  of 
depreciation)  and  the  amount  of  payments 
requested  is  not^more  than  the  portion  of  the 
deficiency  attributable  to  the  vacant  unit  (or 
residential  space  in  a  group  home)  and 

(ii)  The  project  can  achieve  financial 
soundness  within  a  reasonable  time. 

(e)  Prohibition  of  double  compensation  for 
vacancies.  If  the  Borrower  collects  payments 
for  vacancies  from  other  sources  (tenant  rent, 
security  deposits,  payments  under 
S  685.972(c),  or  governmental  payments  under 
other  programs),  the  Borrower  shall  not  be 
entitled  to  collect  vacancy  payments  to  the 
extent  these  collections  from  other  sources 
plus  the  vacancy  payment  exceed  contract 
rent. 

PART  912— DEFINmON  OF  FAMILY  AND 
OTHER  RELATED  TERMS;  OCCUPANCY  BY 
SINGLE  PERSONS 

12.  The  authority  citation  for  Part  912— 
Definition  of  Family  and  Other  Related 
Terms;  Occupancy  by  Single  Persons 
continues  to  read  as  follows: 

Authority:  Sea  3,  United  States  Housing 
Act  of  1937  (42  U.S.C  1437a):  sec.  7(d) 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d]). 

13.  The  deHnition  of  disabled  person  in 
section  912.2  is  revised  to  read  as  follows: 

§912.2    Definitions. 

Disabled  person.  A  person  who  is  under  a 
disability  as  defined  in  section  223  of  the 
Social  Security  Act  (42  U.S.C.  423).  or  who 
has  a  developmental  disability  as  defined  in 
section  102(7)  of  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights  Act 
(42  U.S.C  8001(7)). 

PART  913— DEnNITION  OF  INCOMF. 
INCOME  LIMITS.  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  PUBUC  HOUSING  AND  INDIAN 
HOUSING  PROGRAMS 

14.  The  authority  citation  for  Part  913 — 
Definition  of  Income.  Income  Limits,  Rent  and 
Reexamination  of  Family  Income  for  the 
Public  Housing  and  Inidian  Housing 
Programs  continues  to  read  as  follows: 

Authority:  St^cs.  3, 6,  and  16,  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437a.  1473d, 
and  1437n):  sec.  7(d),  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3.')35(d)). 

15.  The  definition  of  disabled  person  in 
S  913.102  is  revised  to  read  as  follows: 

§973.103    Definitions. 
*         •         ft         «         • 

Disabled  person.  A  person  who  is  under  a 
disability  as  defined  in  section  223  of  the 


Social  Security  Act  (42  U.&C.  423).  or  who 
has  a  developmental  disability  as  defined  in 
section  102(7]  of  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights  Act 
(42  U.S.C.  6001(7)). 

«  *  •  •  • 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES-M0-0»-4212-14i  ES-40637;  MIES 
40637] 

Application  To  Purdiase  Federally 
Owned  MInarali,  MIctilgan 

AOCNCV:  Bureau  of  Land  ManagemenL 
Interior. 

action:  Notice. 

summary:  Filing  of  application  to 
purchase  federally-owiied  mineral 
interest  shall  upon  publication  of  this 
notice  segregate  the  mineral  interests 
owned  by  the  United  States  in  the  lands 
covered  by  the  application  to  the  extent 
that  they  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws. 

EFFECTIVE  DATE:  May  31. 1989. 

FOR  FURTHER  INFORMATION  CONTACT:  G. 

Curtis  Jones,  Jr.,  Director.  Eastern  States 
Office.  (703)  461-140a 

SUPPLEMENTARY  INFORMATION: 

Application  has  been  filed  to  purchase 
the  Federal  interest  in  50%  of  the 
minerals  in  the  East  660  fee  of  the 
WWNEy4.  section  13.  T.  7  N..  R.  11  W.. 
Michigan  Meridian.  Michigan,  tmder 
section  209  of  the  Federal  Land  Policy 
and  Management  Act  [FLPMA)  43. 
U.S.C,  1701. 1719  (1976).  The  effect  of 
this  Notice  is  to  segregate  the  mineral 
interest  owned  by  the  United  States  in 
the  lands  covered  by  the  application  to 
the  extent  that  they  will  not  be  subject 
to  appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  effect  of  the  application 
shall  terminate  either  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
to  such  mineral  interest,  upon  final 
rejection  of  the  application,  or  2  years 
from  the  filing  of  the  application  on 
March  6, 1989,  whichever  occurs  HrsL 
Terry  Plununer, 
Acting  State  Director 
[FR  Doc.  89-12899  Filed  5-30-89.  8:45  am| 
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[UT-050-09-4333-13] 

Off-Road  Vehicle  Designations;  Utah 

AGENCY:  Bureau  of  Land  .Management. 
Richfield.  Utah. 

action:  Notice  of  Off-RoHd  Vehicle  Use 
Designation  Decision. 

SUMMARY:  In  accordance  with  Executive 
Order  11S44  (37  FR  2877  as  amended. 
February  9, 1972)  and  lt98.«J.  and  the 
authority  of  43  Cra  Part  8340,  the 
following  off-road  vehicle  use 
designation  is  established  in  the 
Richfield  District  Mountain  Valley 
Planning  unit,  Sevier  River  Resource 
Arey. 

Open  to  Vehicles 

Ai!  of  the  public  lands  administered 
by  the  BLM  in  the  Moimtain  Valley 
Planning  area  located  in  Central  Utah 
consisting  of  499,972  acres  in  Sanpete. 
Sevier,  and  Piute  Counties  will  be 
design.Tted  as  open  to  ORV  use. 

This  designation  is  recommended  in 
the  Mountain  Valley  Managemerl 
Framework  Plan  dated  May.  1981. 

No  significant  problems  a.-sociated 
with  ORV  use  in  the  planning  unit  were 
surfaced  during  the  planning  process  or 
during  the  public  meetings  held  in 
January  of  1989.  It  was  determined  that 
an  open  designation  was  appnjpriafe  for 
these  public  lands,  and  thai  the  res.ource 
values  can  be  adequately  protected 
under  the  Off-Road  Vehich  reguhtions 
contained  in  43  CFR  Part  8340. 

An  environmental  assessment 
describing  the  impact  of  this  desigration 
is  available  for  inspection  at  the  offices 
listed  below: 

This  designation  will  become  elTective 
30  days  after  publication  in  the  Ftfderat 
Register  and  will  remain  in  effect  until 
further  notice.  A  map/brochure  showing 
the  affected  public  land  and  informii'ion 
concerning  this  designai'on  will  be 
available  September  30, 1&30  from  the 
following  office:  Bureau  of  Land 
Management,  Sevier  River  Kesource 
Area,  150  F.ast  900  North,  Richfield.  UT 
847.01 

Jerry  VV.  Goodman. 

Distritt  Manager.  Richfiaid District  Gffnt- 
[FR  Doc.  89-12900  Filed  5-30-09;  8:45  <:;ni 
Bia.tNG  CODE  4}10.Oa-U 


Monterey,  Fresno  and  San  Benito 
Counties.  California  {CA-23722). 


IC.^-010-09-4212-13,  CA  237?21 

Realty  Action;  Proposed  Land 
Exchange  in  Monterey,  Fresno  and 
San  Benito  Counties,  CA 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  really  action; 

exch.4r.ge  of  public  and  private  lands  ,in 


SUMMARY:  The  following  described 
public  lands  are  being  considered  for 
exchange  of  the  surface  estate  of  CAL- 
BLMX.  Inc.,  under  section  206  of  the 
Federal  Land  Poliry  and  Management 
Act  of  1976  (43  U.SC  171t;). 

Note:  Not  til  of  the  lands  identified  below 
wil!  be  involved  in  the  exchange;  bofne  may 
be  deleted  to  ehiitinafe  possib'e  ccnilicts  th.Jt 
could  arise  d'.;r-iag  proress'rg.  Tise  fL->&l 
selection  of  properties  w  ill  bo  ti.:.de  to 
achieve  comparable  vahi^s  bei'veen  the 
offered  and  selected  lands 

Selected  Public  Land 

T.  17S.  R.  4E.,  M.D.M..  CA  . 
Sec.l3.  VV"-iSW'/4, 
Sec.  14.  S',t:NVVV«.  S'aNEV*.  NE'..»NEV«. 

SEV«.  SVV '.'«:■ 
Sec.  15,  SE'V\E'/4,  E'  .SE"»; 
Sec.  17.  S'iV'A; 

Sec.  18.  N%SL'-4,  KE'ASE'.*.  »:  d  Lot  5: 
Sec.  19,  Lutg  1.  Z.  and  3; 
Sec.  20,  WV2.NVVV*,  NEV4N\VV«.  NE'A: 
Sec.  22.  SEV4NiE"4; 

Sfec.  23.  .NViNVV'.4.  N- «NE'A.  SWV4.NEV4; 
S?c.  24.  i\W  V4NW'/4.  SEV4NW'/4. 1706.24. 
T.  17S.R.10E.MD.M.,  CA., 
S-c.  26.  SVVy4SEV4.  S'/<!SWy4: 
Sec.  34,  NVzNEVi; 
Sec.  35,  NW  '4N\V  Vi,  240.00. 
T.  ITS,  R.  11E_  M.D.\L,  CA., 
Sec.  18,  N  ViSEy4,  SW  '/«SE"4.  bits  1.  2.  3. 9, 

ia  and  N^  of  L4)ts  5.  6.  a&d  7, 
Sec.  19,  SE^SEVi,  SVs  of  Lots  9  and  Itt 

608.53. 
T.  18S..  R.  WE.,  Nf.D.M.,  CA.. 
Sec.  1.  SEy4.\'\V^;,  N'TiSW/i,  SW'.4SVVV4 

NVsof  Lot14; 
Sec.  2  S\VV4r.EV4.  N'-zSE''i.  320.00. 
T  21s.,  R  nE.,  M  n.M.,  CA.. 

Sec.  13.  SV2NU"/4.  SWNEVi,  SVVViSE'-i, 

SWV4: 
Sec.  14.  SVt:SE''4: 

Sec-  23.  E'.i.\EV4.  NliSE''4,  NE''*SWV4: 
St-c.  24.  WVVi,  WVaNE^.  N'aSEV*.  96n.O:) 
T.  22s.,  R  ICE..  M.D.M..  CA., 
Sec.  17,  J,ots12andl.5: 
Sec.  18,  EViNEy4.  SEU  E'.iSVW  Lets  3 

and  4- 
Sec.  19.  E'/iNWy4,  NEV4.  Nk-SES*.  SVVy« 

SEyi.  E'tSW  Vi,  Lots  1,  2.  3.  and  4; 
Sec.  20.  VVV2.\'Ey4.  Luti*  1.  2.  3.  4.  5,  ti.  8, 11 

and  12: 
Sec.  21,  S'.'.\W/i.  Lois  6.  7,  6  a.  10. 11.  aiid 

12; 
Sec.  22. 1,i)t  9; 
Sec.  27,  Lo»  4: 

S-JC.  28.  L-its  1.  2.  3,  4.  5.  6,  and  7; 
Sec.  29.  Lots  1,  2.  3, 4,  5,  6.  7,  a  10. 11. 12. 13 

and  14: 
Sec.  30  Sv.:\Ey4,  SEy*.  E'/iSWU,  Lttt  1; 
Sec.  31,  NEV4NWy4.  E'^.N'EV*; 
Sec.  32  Lots  3.  4,  and  5,  3274.87. 
T.  22S  ,  R  14E.,  K!  D.M.,  CA., 
Sec.  26.  SEy.\'W'/i; 
Sec.  27,  FViSEy*: 
Sec.  32.  SEy-.^EVi; 
Sec.  34.  SV.,NEy4,  SE%.  EMjSW'4: 
Sec.  35,  SW  v..  640.00. 
T.  23S.,  R.  12E..  M.DJ^,  CA., 
Sec.  4,  SW  >ANW  y.,  40J)a 


T.  C3S.R  13E..MDJA.CA; 

Sov21.W'/iSPy4: 

Src.  2-'.  N\VV4.  E'-43VVy4: 

Sec.  35,  SEV4NWVi,  S'/bNEyi,  N''.SE"4. 

SW  y.  SE  I  E  y-sw  "4,  mo.co. 

T.  23S  .  R.  14E.,  M.D  M..  CA.. 
Sec.  3.  SE'/,\E  i  EVoSE'i.  S\Vy4SEv4 

SEi'iSWW.  Uti: 
Ser.  10.  NliNW  y»,  NEV4.  SWV4SW  V 
5-:??i4. 
T.  23S.,  R.  15E..  M.D.M..  CA, 
Sec.  2  SE-«.  SW*  320.00. 
Contain  ng  9.2S8.83  acres,  more  or  less 

In  exchange  for  these  lards,  the 
Federal  Government  will  acquire  the 
surface  estate  of  non-Federal  lands  in 
Fresno  and  San  Benito  Count  es  from 
CAL-BL\1X,  Inc.  described  as  follows- 

T.  nS.R.  !:>£..  .V!  DM.  C.V, 
Sec.  17,  E'liif*; 
Set.  2:1.  SE';\W'4.  SVVy.VEW,  EViNE'4 

S'2.  .seo.oo. 

T.  16S..  R.  IGE-  M  D  M..  CA., 
Sec.  11,  N"t.N\VV4.  NV.:NEVfi; 
Sf^c  12.  Lou  4.  5. 12,  and  13: 
Sec.  13.  N'/2NWy4,  SEViNW  W.  SW  •/•.%!:%. 

W '.iSE y*.  NEyiSW  U.  Lot  4,  635  2£. 
T.  21 S..  R.  13E.,  M  D..M.,  CA., 
Sec.  2,  SWy4NT.y4,  S%  of  Lot  2,  Lots  3  and 

4; 
Sec.  3SEV,\EV4,  SEyi.SE»4SWMi  Lotl; 
Sec.  10,  NEy.VW'.'4.  N''iNEy4.  SEMiNEV*: 
Sec  11,  WViNWy4.  IM',^SW'A,  SWViSVk  V4. 

777.33. 
Containing  1.962.tn  acres,  more  or  less. 

supptEMtnrrARv  ikformation:  The 

purpose  of  the  exchange  is  to  acquire 
the  non-Feder-?!  lands  to  improve  arcess 
to  existing  Federal  land$  for  recreational 
users,  to  acqiiie  habitat  occupied  hy 
seve.-al  endarigo.TBd  wildlife  species 
inrluding  the  bhint-rosed  leopard  Jiz<»rd 
[Ccmhelio  sUus),  g'ant  ka.Tgaroo  rat 
[Uipcdonyys  ir^t^r.s).  and  San  Joaquin  kit 
fox  ( Vulpes  met  rot  is  mvtfca),  and  to 
acqiiire  signif.tijnt  riparian  habitat 
areas  F.'dorb!  lands  proposed  for 
disposal  in  the  exch<jnge  are  gtneralij 
sm^i!  jp.'il.-Jte.-i  pa.t  ?ls  Kith-jui  pubK: 
access 

On!y  the  'j'jriace  estate  of  both  p  jt'ic 
aiid  p."!'.  ate  Iftnd.s  w"!!  be  exchanged 
Ownership  of  ihe  mineral  estste  will  not 
be  affocted  by  th"  exchange  The 
exchange  is  oons'stect  with  the  Btrf ans 
piannng  for  thr  tands  involved.  The 
public  interest  will  be  we'l  served  b> 
makL:g  the  excharge. 

Ldnds  to  be  tra;^^fe[red  frc>m  the 
United  States  will  be  subject  to  the 
following  reservations,  te.'u^s  and 
conditi.ms: 

(1)  A  rr'serva'.ion  to  the  United  States 
for  3  iighf-of-v.'sy  for  ditches  and  can.il» 
ctjp.s'ijcted  IT.  Jer  the  authority  of  the 
Act  of  August  20. 1980  (43  U.S.C  »45). 

(2)  Authorized  pipelines,  power  linps 
roads,  highways,  telephone  lines, 
mineral  leases  and  any  other  auti>orized 
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land  uses  will  be  identified  as  prior 
existing  rights. 

(3)  All  necessary  clearances  for 
archaeology,  rare  plants  and  animals 
shall  be  granted  prior  to  conveyance  of 
title. 

(4)  Grazing  operators  that  will  have 
their  allotments  affected  by  this 
exchange  are  entitled  to  a  2-year 
adjustment  period.  However,  a  lesee 
may  waive  this  2-year  notice. 

This  notice,  as  provided  in  43  CFR 
2201.1(b),  shall  segregate  the  public 
lands  that  are  being  considered  for  this 
exchange.  By  publication  of  this  notice, 
those  vacant,  unappropriated  and 
unreserved  public  lands  described 
above  are  segregated  from  setUement. 
location  and  entry  under  the  public  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws.  The 
segregative  effect  shall  terminate  upon 
issuance  of  patent,  or  upon  publication 
in  the  Federal  Register  of  a  termination 
of  the  segregation,  or  two  (2)  years  from 
the  date  of  this  notice,  whichever  occurs 
first.  This  action  is  necessary  while 
eliminating  conflicting  encumbrances  on 
the  public  lands  during  exchange 
processing. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
assessment,  is  available  at  the  Hollister 
Resource  Area  Office.  P.O.  Box  365. 
Hollister.  California  95024. 

For  a  period  of  45  days  from 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  Area  Manager. 
Hollister  Resource  Area  at  the  above 
address.  Comments  should  specify  the 
specific  parcel  affected  by  the  comment. 
Any  adverse  comments  will  be 
evaluated  by  the  District  Manager,  who 
may  vacate  or  modif>'  this  realty  action 
and  issue  a  final  determination.  In  the 
absence  of  any  action  by  the  District 
Manager,  this  action  will  become  the 
final  determination. 

FOR  FURTHER  INFORMATION  CONTACT 

Ron  Smith  or  Steve  Addington.  Hollister 
Resource  Area  Office.  (408)  637-8183,  or 
at  the  address  listed  above. 

Date:  May  23. 1989 

|.S.  Addington. 

Acting  Area  Manager.  Hollister  Resource 
Arpa. 

|FR  Doc.  89-12892  Filed  S-30-89:  8:45  am| 
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Minerals  Management  Service 

Development  Operations  Coordination 
Document;  Marattion  Oil  Co. 

AGCNCY:  Minerals  Management  Service. 
Interior. 


ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  Operations 
Coordination  Document  [DOCD]. 

SUMMARY:  Notice  is  hereby  given  that 
Marathon  Oil  Company  has  submitted  a 
DOCD  describing  the  activities  it 
proposes  to  conduct  on  Lease  OCS-G 
4475,  Block  143.  West  Delta  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Venice,  Louisana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  May  17, 1989.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
the  Minerals  Management  Service. 
ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office.  Gulf  of 
Mexico  OCS  Region.  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans.  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  oh  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street.  Baton  Rouge. 
Louisiana  (Office  Hours:  6  a.m.  to  4:30 
p.m..  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  Plans.  Post  Office  Box  44487.  Baton 
Rouge,  Louisiana  70805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angie  D.  Gobert:  Minerals 
Management  Service.  Gulf  of  Mexico 
OCS  Region.  Field  Operations.  Plans. 
Platform  and  Pipeline  Section. 
Exploration/Development  Plans  Unit; 
Telephone  (504)  736-2876. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978. 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  DOCD 
and  that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public,  pursuant  to  S  930.61  of  Title  15  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 


affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  S  250.34  pf  Title  30  of 
the  CFR. 

Dale:  May  22. 1989. 
|.  Rogers  Pearcy. 

Regiotial  Director,  Gulf  of  Mexico  OCS 

Region. 

[FR  Doc.  89-12901  Filed  5-30-89:  8:45  am| 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  May 
20. 1989.  Pursuant  to  S  60.13  of  36  CFR 
part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  June  15, 1989. 
Carol  D.  Shull, 
Chief  of  Registration.  National  Register. 

MARYLAND 
Harford  County 

Finney  Houses  Historic  District  Glenville  Rd. 
near  Jet.  MD  155.  Churchville  vicinity, 
89000502 

MASSACHUSETTS 

Worcester  County 

Academic  Brochu  (Southbridge  MRA).  29 

Pine  St..  Southbridge,  89000568 
Alden.  William  E.,  House  (Southbridge  MRA). 

428  Hamilton  St..  Southbridge,  89000562 
Alden— Delahanty  Blocl(  (Southbridge  MRA). 

868  Main  St..  Southbridge.  89000572 
Ammidown — Harding  Farmhouse 

(Southbridge  MRA).  83  Ubanon  Hill  Rd.. 

Stiuthbridge.  89000552 
Ashland  Mill  Tenement  (Southbridge  MRA). 

141 — 145  Ashland  Ave..  Southbridge. 

89000545 
Baccn-Morse  Historic  District  (Southbridge 

MRA).  N.  Woodstock  Rd.  at  Tipton  Rock 

Rd..  Southbridge  vicinity.  89000602 
Beechwood  (Southbridge  MRA).  495  Main  St . 

Southbridge.  89000527 
Boyer.  Alexis,  House  (Southbridge  MRA).  306 

Hamilton.  Southbridge.  89000560 
Building  at  2.5 — 27  River  Street  (Southbridge 

MRA).  25—27  River  St.  Southbridge. 

89000574 

Building  at  29 — 31  River  Street  (Southbridge 
MRA),  29-31  River  St..  Southbridge. 
89000575 


Building  at  38 — 42  Worcester  Street 
(Southbridge  MRA),  38—42  Woicesfpt  St.. 
Southbridge.  89000589 
Building  at  52  Main  Street  (Sou'hbricJce 

MRA).  52  Main  St..  Southbridge.  89IKW583 
Central  Mills  Historic  District  (Southbndgo 
MRA).  Roughly  bounded  bv  Quiiwh.ti-g 
River,  North  St.,  and  Centra!  Si.. 
Southbridge,  89000.S95 
Chamberlain — Bordeau  House  (Southbndgf 
MR.\),  718  Main  St..  Southbridge,  8»50aW9 
Chapin  Block  (Sou'hbridgp  M.'^.A).  206— 2J2 

Hamilton.  Southbridge,  89000558 
Cheney,  .Alpha  M..  House  (Soufhbridgf 
MRA).  61  Chestnut  St..  Southbridge. 
89(V»526 
Cheney.  J.M.,  Rental  House  |Southbrmg»^ 
MRA),  32  Edward*  St.,  St)ulhbridge. 
89000564 
Clarke — (ilover  Farmhouse  (Southbridge 

MRA).  201  South  St..  Southbridge.  890005.3(i 
Clifl  Oittagp  (Southbridge  MRA).  787  Mill  St.. 

Southbridge,  89000570 
Cole.  E.  Merritt.  House  (Southbridge  MRA). 

386  Main  St..  Southbridge,  89000576 
Comins— WhI!  House  (Southbridge  MRA).  42 

1?.9milMn  St..  Southbridge.  89000555 
CongrcgHiional  Church  (Southbridge  MRA), 

61  Elm  St..  Southbiidge,  89000591 
Cummings,  E.B..  House  (Southbridge  MR,A). 

52  Marcy  St..  Southbridge.  89000566 
Dani  and  Soldani  Cabinet  Makeis  and  Wood 
Workers  Factory  (Southbridge  MRA),  484 
Worcester  St..  Southbridge.  89000529 
Dennison  School  House  (Southbridge  MRA), 

Dennison  Ln.,  Southbridge.  89000551 
Dresser.  Sylvester.  House  (SoutbbriiJge 
MRA),  29  Summer  St.,  Southbridge, 
89000523 
Dunbar— Vinton  House  (Southbridge  MRA), 
Hook  and  Hami)f,on  Sts.,  Southbridge 
89000573 
Durfee,  Henry  E.,  Farmhouse  (Southbridgp 
KIRA).  281  Eastford  Rd..  Southbridge 
89000547 
Elm  Streect  Fire  House  (Southbridge  MRA), 

24  Elm  St.,  Southbridge.  89000530 
Evangelical  Free  Church  (Southbridge  MRA  J. 

Hamilton  St..  Southbridge.  89000561 
Cleason,  fames.  Cottage  (Southbridge  MRAJ, 

31  Sayles  St..  Southbridge.  89000533 
C/obe  Village  Fire  House  (Southbridge 
MRA).  West  St.  at  Main  St.  Southbridge. 
89000540 
Clover  Street  Historic  District  (Southbridge 
MRAJ.  Glover  St.  between  High  and  Poplar 
Sts..  Southbridge.  89000601 
Hamilton  Mill  Brick  House  (Southbridiie 

MRAl  16  High  St..  Southbridge.  89000542 
Hamilton  Mill— West  Street  Factory  Housing 
(Southbridge  MR.^).  45  West  St.. 
Southbridge.  89000541 
Hamilton  Millwright— Agent's  House 
(Southbridge  MRA),  757-761  Vfain  St . 
Southbridge.  89000543 
Hamilton  Woolen  Company  Historic  District 
(Southbridge  MRA).  Roughly  bounded  by 
McKinstry  Brook.  Qoinebaug  River,  and 
Mill  St.,  Southbridge,  89000594 
Harrington,  Theodore,  House  (Southbridge 
MRA},  77  Hamilton  St.,  Southbridge. 
89000557 
Hartwell.  George  H.,  House  (Southbridge 
MRA).  105  Hamilton  St.,  Soiithbridj^e, 
89000556 


Hiirf.vfll.  SaniaelC.  H.;u^e  (Souih.h.-idge 

j'^fRAI.  79  Kim  St.,  Southbridge.  89000392 
H.gh-Sc.hoolSiieeis  H.storic  Distncl 

tSou-hbndgf^MPA),  H.gh  St.  at  SrhcK)!  St.. 

Sijuthbridge.  SOOl'tSBno 
Huiigbon.  W.il.cn,  Iwo-i-umily  House 

(Soi:>.hhrhii:e  MRA),  103-105  Sayit^s  St.. 

S,3i)!hbridgt^.  89000578 
House  at  73  HjLiut  Steel  (Southbridge 

MRAl  -18  Walnut  St.,  Sjjuthbr.djje, 

lhn.se  at  3  Deo.)  Street  (Southbridge'  MRA,'  3 

Dean  St..  Sou-iihridge,  89000587 
Ho:.se  at  3-)  Senefit.Hr.-eet  /Southbridge 

MR.\  I  34  B-mpfif  St,,  S<3ulhhridge,  890005H5 
House  at  59-63  Cry  s  Id  I  S;.~eel  (Southbridge 

MR.M  59-83  Crvsial  St..  Southbridge. 

89000584 
House  at  34  M.un  Street  (Southhnd^,'  MRA  / 

64  Main  St..  Southbridge.  89000582 
House  nt  70-73  Main  Street  (Scuthbridtie 

MRAl.  70-72  Main  St.,  Southbridge, 

89000581 
House  at  91  Coombs  S'..~eet  (Soi  :r!.'jri,Jgp 

MRAJ.  91  Coombs  St..  Soutnbndse. 

89000525 
hidson-UU:hfield  House  (Sojif  bridge  MUL^ !. 

313  South  St..  Southbridge,  89000539 
Kinney.  A..  Hnuse  (Southbridge  MRAt.  -l^ 

Edwaids  St.,  Southbridge.  89000.565 
LaCroix-Mosher  House  (Southbridge  MRA  I, 

56  Everett  St..  Southbi:dge,  89000524 
lAiRochelh,  Aupolecn.  Tivj-Funiih  House 

(Southbri.'ge MRA !.  30  Pine  St., ' 

Soulhbridjjp,  89000567 
Maple  Street  Historic  District  (Southbridge 

MRA),  Maple  St.,  Southbridge,  89000597 
.Many.  Mrs.  R.,  House  (Southbridge  MRAj. 

64  South  St.,  Southbridge,  89000535 
Mchinstn.  Wiiliam.  fr..  House  iSoathbrld-^e 

MRA).  915  W.  Main  St.,  Southbridge, 

89000528 

McKinstry,  Wiliiam,  Farmhouse 

(Southbridge  MRA),  361  Pleasant  St., 

Southbridge.  89000571 
Morse.  H.  House  (Southbridge  MRA).  230 

South  St..  Southbridge,  89000538 
,\'ew  York.  New  Haven  Ir  Hartford  Passmge: 

Depot  (S.}uthbridge  MR.^).  Depof  St., 

Southbridge.  89000554 
Notre  Dame  Catholic  Church  (Southbridge 

MRA),  Main  St  at  Marcv  St.  Southbridge, 

89000563 
Oakes.  f.f..  House  (Southbridge  MRA)  14 

South  St.  Southbridge.  89000534 
Phillips.  EM.  House  (Southbridge  MR.-\).  35 

Dresser  St..  Southbridge,  89000532 
Plimpton.  Simon,  Fa.-mhouse  (Southbridge 

MRA).  561  South  St..  Southbridge,  89000550 
Rich^ird,  Stephen.  House  fSouihbridge  MR.^J 

239-241  Elm  St.,  Southbridge.  89000522 
Sacred  Heort  Church  Hisioric  District 

(Souihbiidge  MRA).  Charlton  St., 

Southbridge,  89000598 
Smith-Lyi?.!  Fornihcuse  tSGULhhnii^e  MRA), 

400  N.  Woodstock  Rd..  Soulhbri^e, 

89000546 
St.  George's  Creek  Orfhodox  Church 

(Southbridge  MR.\).  55  North  St. 

Southbridge,  89000579 
St  Peter's  Roman  Cciholic  Church— St. 

Mary's  School  (Southbridge  MRA). 


Hirr-WuA-i  an.1  Piw  Sts..  Southbndgo 

e90orj5j9 
Stone.  Lnrey.io  R-,  Hotst  (Soi:'Jihr'4(e  KJRAi 

218  Sou'h  St .  Southbr.ige.  89000537 
Sumner.  Cecrge.  House  ISov'.hOnd^e  MitAI 

32  P )  gi  Hill  Rd..  Southbridge,  89000577 
Tapir. .  Eiig.-r.e  Hou^e [Soothbrid^i.  MRAl 

215  I.riban(jn  Hi!'  Rd.,  Southbridge, 

89(XX;.,-49 
Tij]cn\  l^ci.u  d h\jui.e (jout'Diidge MRA i 

Z5  f  Im  S'..  So'jihbridge.  89COOS90 
Twinph..-sl .An^encan  Optical Compmiy 

Nr-  ■ghhorh.iod  (Southbrdg"  .MRAJ 

Wipctiursl  St..  Soiiihbrid^e,  89000593 
I'pper  Chopin  S:reet  Histuric  Djslnct 

(S,)othb.-iJgp  MRA).  Chapin  St  at  Forest 

Ave.,  S.ji.lhbi!dgc,  890tJ0599 
Vinton— Boordr.^cn  F.-mhouse  (Scuthhrrd)^' 

MR.  \  I.  93  Torrey  Pd.,  Southbridge, 

8900C.V16 
Vinton— Torrey  House  (Southbr.dge  SIRA)  ft 

Tori-ey  Rd..  Southbridge,  8900aid8 
Wells.  George  B  end  Ruih  D..  House 

(S,)iithbr!dge  MR.^1.  Durfee  Rd.. 

Soudibridge,  890110548 
Wells.  HC.  Double  House  (Southbruigf 

MRAl.  28-30  Dresser  St..  Southbridge, 

89O0C531 
Wells.  John  .V,  House  (Southbridge  MRAi 

491  East!"ord  Rd.,  Southbridge.  89000553 
Wheeler  Albert  H..  House  (Southbridjf 

MRA)  219  South  St.,  Southbrid-e. 

89000.'VM 
Windsor  Court  Historic  District  (Southbridjfe 

MRAl.  Windsor  Ct  at  North  St.,       . 

Southbridge.  89000536 

Benton  County 

hnppa  Alpha  Theta  So.-ority  House,  Old.  14.^ 
NW.  21st  St..  Con-allis.  89000516 

Clatsop  County 

Kinney.  Marshall).,  Cannery..  1  Sixth  St., 
Astoria,  89000515 

Hood  River  County 

Duckwall.  John  C.  House,  811  Oak  St.,  Hood 
River,  8900t»12 

lacksoo  County 

Women's  Civic  Improvement  Clubhouse,  58 
Winbum  Way,  Ashland.  89000513 

Lane  County 

Fitch.  C.ha.ries  C,  Farmstead.  26689  Pickens 
Rd..  Eugene  vicinity.  S9000510 

Multnomah  County 

Bowman,  F.E.,  Apartments.  1624-1636 

Tillamook  St..  Portland.  89000511 
Shogren,  Fred  A.,  May,  and  Ann.  House.  400 

NE.  62nd  .Ave  ,  Portland,  89000517 
Warren.  Frank  M..  House.  2545  .NW. 

Westover  Rd..  Portland,  39000509 
Wells.  Williom  Biu'e.  House.  1515  SW. 

Clifton  St..  Portland,  89000519 

Polk  County 

Porker  Sl  hool.  8900  Parker  Rd., 
Independence  vicinity,  89003514   ■ 
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WaaUngtoa  County 

Shorey.  Chorlea.  House.  90S  E.  Main  St. 
Hillsboro.  89000S18 

TENNESSEE 

Bradley  County 

Fillauer  Brothers  Building.  Broad  and  First 
Stf ..  Cleveland.  88000507 

Caanoo  County 

Houston.  William  Cannon.  House.  .107 
Houston  Ln..  Woodbury  89000503 

Roane  County 

Roane  Street  Commercial  Historic  Distnct 
Roughly  Roane  St.  between  Morgan  Ave. 
NW  and  Crescent  Ave.  NW..  Harriman. 
89000506 

Rutherfotd  County 

fenkins.  Hiram.  House.  1556  Cresham  l.n.. 
Murfreesboro.  89000SO4 

Siwlby  County 

Cooper-Young  Historic  District.  Roughly 
bounded  by  L  »  N  Railroad  tracks.  B. 
Parkway  S..  Southern  Ave.,  and  S.  McLean 
Blvd..  Memphis,  89000S06 

Gaston  Park  Historic  District  (Memphis  Park 
and  Parkway  System  MPS).  1046  S.  Third 
St..  Memphis.  89000521 

Memphis  Parkway  System  (Memphis  Park 
and  Parkway  System  MPS).  S.  Parkway 
VV..  &  Parkway  E..  E.  Parkway  S..  E 
Parkway  N..  N.  Parkway.  Memphis. 
B9000520 

VIRGINIA 
Lancaster  County 

Pop  Castle.  VA  659  on  the  Rappahannock 
River.  White  Stone  vicinity.  8900050S 

WASHINGTON 

King  County 

Marsh.  Louis  &.  House.  6C04  Lake 
Washington  Blvd..  Kirkland.  88000500 

Wlutcom  County 

Diablo  Hydroelectric  Power  Plants. 
(Hydroelectric  Power  Plants  in 
Washington  State.  1890-19:}8  MPS).  Off 
WA  20  at  W  end  of  Diablo  Lake, 
Newhalem  vicinity.  8900O49A 

Gorge  Hydroelectric  Power  Plants 
(Hydroelectric  Power  Plants  in 
Washington  State.  18f)0-l93S MPS).  Off 
WA  20  at  W  end  of  Go.T?e  Lake.  Newhalem 
vicinity.  R9000499 
The  15-day  commenting  period  for  the 

following  property  has  been  waived  in 

order  to  assist  in  its  preservation: 

NEW  YORK 
Suffolk  County 

Lloyd  Hartior  Lighthouse.  Entrance  to  Lloyd 
Harbor.  Lloyd  Harbor  vicinity.  89000501  -4 
jFR  Doc.  89-12841  Filed  5-30-89:  8:45  am) 
nUMO  OOOC:  «I1».T»<« 


INTERNATIONAL  TRADE 
COMMISSION 

1332-237] 

Production  Sharing;  U.&  Imports 
Under  Harmonizod  Tariff  Schedule 
Sutiheadings  9602.00.60  and 
9602.00.60  (Formeriy  Items  606.30  and 
607.00  of  the  Tariff  Schedules  of  the 
United  States) 

AQENCY:  United  States  International 
Trade  Commission. 
ACTIO»l:  Continuation  of  Investigation 
and  change  in  title  to  reflect  the 
nomenclature  of  the  Harmonized  Tariff 
Schedule.      ,^-^ 


SUMMARY:  The  Commission  has  changed 
the  title  of  its  annual  report  "Imports 
Under  Items  806.30  and  807.00  of  the 
Tariff  Schedules  of  the  United  States"  to 
"Production  Sharing:  U.S.  Imports  Under 
Harmonized  Tariff  Schedule 
Subheadings  9802.00.60  and  9802.00.80." 
This  change  reflects  the  new 
nomenclature  for  these  tariff  provisions 
under  the  Harmonized  System,  which 
became  effective  fanuary  1. 1989. 
EFFECTtVC  DATE  May  22.  1989. 
FOR  FUITTHER  INFORMATION  CONTACT: 
Hazel  L.  Robinson  (202-252-1496). 
General  Manufactures  Division,  Office 
of  Industries,  U.S.  International  Trade 
Commission.  500  E  Stfeet  SW, 
Washington,  DC  20436. 
SUPPLEMENTARY  INFORMATION: 
Harmonized  Tariff  Schedule  (HTS) 
subheading  9802.00.60  (formerly  Tariff 
Schedules  of  the  United  States  (TSUS) 
item  806.30)  involves  tariff  treatment  for 
metal  of  U.S.  origin  processed  in  a 
foreign  locaton  and  returned  to  the 
United  States  for  further  processing; 
subheading 9802.0080  (formerly  TSUS 
item  807.00)  involves  tariff  treatment  for 
imported  goods  that  contain  U.S.-made 
components.  The  change  in  the 
investigation  title  was  necessitated  by 
the  conversion  of  the  TSUS  to  the  HTS. 
which  was  authorized  in  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988. 

Notice  of  institution  of  the 
investigation  was  published  in  the 
Federal  Register  of  September  4. 1986 
(51  FR  31729). 

Written  Submission:  No  public 
hearing  is  planned.  However,  since 
monitoring  imports  under  HTS 
snbheadings  9802.00.60  and  9802.00.80  is 
a  continuing  endeavor  of  the 
Commission,  written  statements 
concerning  the  investigation  are 
welcome  at  any  time.  Commercial  or 
financial  information  which  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 


Informal  ton"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of  S  201  6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  All  submissions 
should  be  addressed  to  the  Secretary. 
United  States  International  Trade 
Commission.  500  E  Street  SW 
Washington.  DC  20436 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  252-1810. 

By  order  of  the  Commission. 
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Kennetb  R.  Mason, 

Secretary. 

Issued:  May  23. 1989. 

|FR  Doc.  89-12845  Filed  5-30-89:  8:45  amj 
MLUNO  COOE  7020-OI-W 


(Investigation  No.  337-TA-297] 

Certain  Cellular  Radiotelephones  and 
SubassemtMles  and  Component  Parts 
Thereof;  Investigation 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337  and 
provisional  acceptance  of  motion  for 
temporary  relief. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  and  a  motion  for  temporary 
relief  were  filed  with  the  U.S. 
International  Trade  Commission  on 
April  19. 1989,  under  section  337  of  the 
Tariff  Act  of  1930.  as  amended,  19  U.S.C. 
1337,  on  behalf  of  Motorola,  Inc.,  1303  E. 
Algonquin  Road.  Schaumburg,  Illinois 
60196.  A  supplemental  letter  was  filed 
on  May  9, 1989. 

The  complaint  alleges  violations  of 
section  337  in  the  importation  into  and 
sale  in  the  United  States  of  certain 
cellular  radiotelephones  and 
subassemblies  and  component  parts 
thereof  by  reason  of  alleged  direct 
infringement  of  (1)  claims  62,  64,  65,  67, 
77.  79,  80  and  82  of  U.S.  Letters  Patent 
4.523.155.  (2)  claims  16. 17, 18, 19  and  20 
of  U.S.  Letters  Patent  4.636.593.  (3)  claim 
1  of  U.S.  Letters  Patent  Des.  269,873,  (4) 
claims  22.  23.  24  and  26  of  U.S.  Letters 
Patent  4.431.977,  (5)  claims  1  and  42  of 
U.S.  Letters  Patent  Re.  32,768,  (6)  claims 
14  and  18  of  U.S.  Letters  Patent 
4,742.562,  and  (7)  claims  9, 10. 12  and  16 
of  U.S.  Letters  Patent  4,800,348.  and  that 
there  exists  an  industry  in  the  United 
States  as  required  by  subsection  (a)(2) 


of  section  337.  The  complainant  requests 
that  the  Commission  institute  an 
investigation  and,  after  a  full 
investigation,  issue  a  permanent 
exclusion  order  and  a  permanent  cease 
and  desist  order. 

The  motion  for  temporary  relief 
requests  that  the  Commission  issue  a 
temporary  exclusion  order  and 
temporary  cease  and  desist  order 
prohibiting  the  importation  into  and  sale 
in  the  United  States  of  cellular 
radiotelephones  which  allegedly  infringe 
(1)  claims  82  and  77  of  U.S.  Letters 
Patent  4.523,155,  (2)  claim  18  of  U.S. 
Letters  Patent  4,636,593,  and  (3)  claim  1 
of  U.S.  Letters  Patent  Des.  269,873,  and 
subassemblies  and  component  parts 
thereof,  pending  the  entry  of  permanent 
relief. 

ADDRESSES:  The  complaint  and  motion 
for  temporary  relief,  except  for  any 
confidential  information  contained 
therein,  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission.  500  E  Street  SW.,  Room 
112,  Washington,  DC  20436.  telephone 
202-252-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-252-1810. 
FOR  FURTHER  INFORMATION  CONTACT: 

T.  Spence  Chubb,  Esq..  Office  of  Unfair 
Import  Investigations.  U.S.  International 
Trade  Commission,  telephone  202-252- 
1575. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and  in 
S  210.12  of  the  Commission's  Interim  Rules  of 
i^actice  and  Procedure,  53  FR  33034,  33057 
(Aug.  29. 1988).  The  authority  for  provisional 
acceptance  of  the  motion  for  temporary  relief 
is  contained  in  S  210.24(e)(8]  of  the 
Commission's  Interim  Rules  of  Practice  and 
Procedure,  53  FR  33034,  33061  (Aug.  29, 1988). 

Scope  of  Investigation:  Having 
considered  the  complaint  and  the 
motion  for  temporary  relief,  the  U.S. 
International  Trade  Commission,  on 
May  23, 1989.  Ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a  violation 
of  subsection  (a)(1)(B)  of  section  337  in 
the  importation  into  the  United  states, 
the  sale  for  importation,  or  the  sale 
within  the  United  States  after 
importation  of  certain  cellular 
radiotelephones  and  subassemblies  and 
component  parts  thereof  by  reason  of 
alleged  direct  infringement  of  (1)  claims 
62.  64.  65.  67.  77.  79,  80  or  82  of  U.S. 
Letters  Patent  4,523,155,  (2)  claims  18, 17, 


18, 19  or  20  of  U.S.  Letters  Patent 
4,636,593,  (3)  claim  1  of  U.S.  Letters 
Patent  Des.  269,873,  (4)  claims  22.  23,  24 
or  26  of  U.S.  Letters  Patent  4.431,977,  (5) 
claims  1  or  42  of  U.S.  Letters  Patent  Re. 
32,768,  (6)  claims  14  or  18  of  U.S.  Letters 
Patent  4,742,562,  or  (7)  claims  9, 10, 12  or 
16  of  U.S.  Letters  Patent  4.800,348.  and 
whether  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  cf  section  337. 

(2)  Pursuant  to  section  210.24(e)(8)  of 
the  Commission's  Interim  Rules  of 
Practice  and  Procedure,  53  FR  33034, 
33061  (Aug.  29, 1988),  the  motion  for 
temporary  relief  under  subsection  (e)  of 
section  337  of  the  Tariff  Act  of  1930, 
which  was  filed  with  the  complaint,  be 
provisionally  accepted  for  referral  to  an 
administrative  law  judge. 

(3)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — Motorola, 
Inc.,  1303  E.  Algonquin  Road. 
Schaumburg,  Illinois  60196. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  and  motion  for 
temporary  relief  are  to  be  served: 
Nokia  Corporation.  Mikonkatu  15A,  P.O. 

Box  226,  SF-00101.  Helsinki,  Finland 
Nokia-Mobira  Oy,  Nokolankau  3,  P.O. 

Box  86,  SF-24101,  Salo,  Finland 
Nokia.  Inc.,  175  Morristown  Road, 

Basking  Ridge,  New  Jersey  07920 
Nokia-Mobra,  Inc.,  2300  Tall  Pines 

Drive,  Suite  100,  Largo,  Florida  34641 
Tandy  Mobira  Communications 

Corporation,  Masan  Export  Free  Zone. 

973  Yang  Duck  Dong,  Masan.  The 

Republic  of  Korea 
Tandy  Corporation.  1800  One  Tandy 

Center.  Forth  Worth,  Texas  76102 
A  4  A  International,  1200  One  Tandy 

Center,  Fort  Worth,  Texas  76102 

(c)  T.  Spence  Chubb.  Esq..  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Room  401P,  Washington,  DC 
20436,  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  and 
temporary  relief  proceedings  so 
instituted,  Janet  D.  Saxon,  Chief 
Administrative  Law  Judge,  U.S. 
International  Trade  Commission,  shall 
designate  the  presiding  administrative 
law  judge. 

Responses  to  the  complaint,  the 
motion  for  temporary  relief  and,  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  §§  210.21  and  210.24  of 
the  Commission's  Interim  Rules  of 


Practice  end  Procedure,  53  FR  33034. 
33059-33063  (Aug.  29. 1988)  and  53  FR 
49118.  49129-49133  (Dec.  6, 1988). 
Pursuant  to  §§  201.16(d).  210.21(a),  and 
210.24(e)(9)  of  the  Commission's  Rules 
(19  CFR  201.16(d).  53  FR  33034,  33059 
(Aug.  29. 1988)  and  53  FR  49118,  49130- 
49131  (Dec.  6, 1988)).  such  responses  will 
be  considered  by  the  Commission  if 
received  not  later  than  ten  (10)  days 
after  the  date  of  service  by  the 
Commission  of  the  complaint,  the 
motion  for  temporary  relief,  and  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  responses  to  the 
complaint,  the  motion  for  temporary 
relief,  and  the  nfoice  of  investigation 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint,  in  the  motion  for  temporary 
relief,  and  in  this  ntoice  may  be  deemed 
to  constitute  a  waiver  of  the  right  to 
appear  and  contest  the  allegations  of  the 
complaint,  the  motion  for  temporary 
relief,  and  this  notice,  and  to  authorize 
the  administrative  law  judge  and  the 
Commission,  without  farther  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  motion  for 
temporary  rehef,  and  this  notice  and  to 
enter  both  an  initial  determination  and  a 
final  determination  containing  such 
findings,  and  may  result  in  the  issuance 
of  a  limited  exclusion  order  or  a  cease 
and  desist  order  or  both  directed  against 
such  respondent. 

By  order  of  the  Commission. 

Kenneth  R.  Mason. 
Secretary. 
Issued:  May  23. 1989. 

[FR  Doa  89-12848  Filed  5-30-89;  8:45  am| 

BILLING  COOC  7020-02-41 


[investigation  No.  731-TA-432 
(Preliminary)] 

Drafting  Machines  and  Parts  Thereof 
From  Japan 

Determination 

On  the  basis  of  the  record  *  developed 
in  the  subject  investigation,  the 
Commission  has  made  its 
determinations  pursuant  to  section 
733(a)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a)).  The  Commission's 
determinations  are  based  on  two 
separate  like  products:  larger  drafting 
machines,  both  track  and  elbow  types, 


*  The  record  is  defined  in  |  207.2(h)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (It 
CFR  207.2(h)). 
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and  portable  drafting  machines.*  In  the 
case  of  larger  drafting  machines,  the 
Commission  has  determined  that  there 
is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Japan  of  drafting  machines  and 
parts  thereof,*  provided  for  in 
subheadings  9017.10.00  and  9017.90.00  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States,*  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV).  However,  the  Commission 
determines  that  there  is  no  reasonable 
indication  tiiat  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  that 
the  establishment  of  an  industry  in  the 
United  States  is  materially  retarded  by 
reason  of  imports  from  Japan  of  portable 
drafting  machines  and  parts  thereof 
provided  for  in  subheadings  9017.10.00 
and  0917.ga00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

Becltgrauiid 

On  April  7, 1969.  a  petition  was  filed 
with  the  Commission  and  the 
Department  of  Commerce  by  Vemco 
Corp.,  San  Dimes,  CA,  alleging  that  an 
industry  in  the  United  States  is 
materially  injured  and  threatened  with 
material  injury  by  reason  of  LTFV 
imports  of  drafting  machines  and  parts 
thereof  from  Japan.  Accordingly, 
effective  April  7, 1989.  the  Commission 
Instituted  preliminary  antidumping 
investigation  No.  731-TA--I32 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington.  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  April  13, 1988  (54  FR 
14875).  The  conference  was  held  in 
Washington.  DC,  on  April  28. 1989.  and 


*  CommlMioner  Eckei.  diuenting  on  the 
determinaljon  of  two  separate  like  producli.  find* 
ihdt  Ihcre  !■  a  reasonable  indication  that  an 
Industry  in  the  United  Stales  if  materiully  injured 
by  reason  of  imports  from  lapan  of  drafting 
machines  and  parts  thereof,  provided  for  in 
subheading*  9017.10 (X>  and  8017  flOOO  of  the 
llartronized  Tariff  Schedule  of  the  United  States, 
that  are  alleged  to  be  sole  in  the  United  States  at 
less  than  fair  value  (LTFV). 

*  The  products  covered  by  this  investigation  are 
track  and  elbow-type  drafting  machines,  whether 
tinished.  unrinished.  assembled,  unassembled,  or 
drafting  mschme  kits.  The  term  "parts"  includes, 
but  Is  not  limited  to.  horizontal  and  vertical  tracks, 
piirls  of  horizontal  and  vertical  tracks,  bandand- 
pulley  mechanisms,  protraclor  heads,  and  parts  of 
protractor  heads,  destined  for  use  in  drafting 
machines. 

*  Kormsriy  provided  for  In  item  TIOSOZS  of  th« 
Tariff  Schedulet  of  the  United  Statea  Annotated. 


all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  May  22, 1969. 
The  views  of  the  Commission  are 
contained  in  USITC  Publication  2192 
(May  1980),  entitled  "Drafting  machines 
and  parts  thereof  from  Japan: 
Determination  of  the  Commission  in 
Investigation  No.  731-TA-432 
(Preliminary)  Under  the  Tariff  Act  of 
1930.  Together  With  the  Information 
Obtained  in  the  Investigation." 

By  order  of  the  Commission. 
Issued:  May  23, 1989. 

Kenneth  R.  Mason. 

Secretary 

[FR  Doc.  ee-12847  Filed  5-30-89: 8^45  am) 

BujjMacooc  Toao-si-ii 

Ilnvestigatton  No.  337-TA-2M1 

Certain  Low  Friction  Drawer  Supports, 
Components  Thereof,  and  Products 
Containing  Same 

AQENCV:  U.S.  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

summary:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
April  28, 1969,  under  section  337  of  the 
Tariff  Act  of  193a  as  amended  (19 
U.S.C.  1337),  on  behalf  of  GWN,  Inc., 
d/b/a  Delta  Industries,  9530  Coxycroft 
Avenue,  Chatsworth,  California  91311- 
5101.  A  supplement  to  the  complaint 
was  filed  on  May  9, 1969.  The  complaint, 
as  supplemented,  alleges  violation  of 
subsection  (a)(1)(B)  of  section  337  in  the 
importation  into  the  United  States  or  the 
sale  within  the  United  States  after 
importation  of  certain  low  friction 
drawer  supports,  components  thereof, 
and  products  containing  same  by  reason 
of  alleged  infringement  of  claims  1, 2,  3, 
4.  5,  6,  9, 11, 12, 13, 14,  and  15  of  U.S. 
Letters  Patent  4,236,773,  and  that  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 


Commission,  500  E  Street  SW.,  Room 
112.  Washington.  DC  20436.  telephone 
202-252-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-252-1810. 

FOfl  FURTHER  INFORMATION  CONTACT 

Juan  Cockbum.  Esq.,  Office  of  Unfair 
Import  investigations,  U.S.  International 
Trade  Commission,  telephone  202-252- 
1572. 

Authority:  The  authority  for  insitution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and  in 
sectin  210.12  of  the  Commission's  Interim 
Rules  of  Practice  and  Procedure.  53  FR  33034. 
33057  (Aug.  29. 1968) 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
May  23, 1989,  Ordered  That— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a  violation 
of  subsection  (a)(1)(B)  of  Section  337  in 
the  importation  into  the  United  States, 
the  sale  for  importation,  or  the  sale 
within  the  United  States  after 
importation  of  certain  low  friction 
drawer  supports,  components  thereof, 
and  products  containing  same  by  reason 
of  infringement  of  claims  1,  2,  3,  4,  5,  6,  9. 
11, 12, 13, 14,  or  15  of  U.S.  Letters  Patent 
4.236.773,  and  whether  there  exists  an 
industry  in  the  United  States  as  required 
by  subsection  (a)(2)  of  section  337. 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby  as 
parties  upon  which  this  notice  of 
investigation  shall  be  served: 

(a)  The  complainant  is — GWN,  Inc.  d/ 
b/a.  Delta  Industries,  9530  Cozycroft 
Avenue.  Chatsworth.  California  91311- 
5101. 

(b)  The  respondent  is  the  following 
company  alleged  to  be  in  violation  of 
section  337,  and  is  the  party  upon  which 
the  complaint  is  to  be  served:  CM 
International.  Inc.,  55356  C.R.  15  South. 
Elkhart.  Indiana  46515. 

(c)  Juan  Cockbum,  Esq..  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Room  410Q,  Washington, 
DC  20436,  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and^ 

(3)  For  the  investigation  so  Instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondent  in 


accordance  with  §  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure.  53  FR  33034,  33057  (Aug. 
29, 1988).  Pursuant  to  55  201.16(d)  and 
210.21(a)  of  the  Commission's  Rules  (19 
CFR  201.16(d)  and  53  FR  33034,  33057 
(Aug.  29, 1988)),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may  result 
in  the  issuance  of  a  limited  exclusion 
order  or  a  cease  and  desist  order  or  both 
directed  against  such  respondent. 

By  order  of  the  Commissioa 
Kenneth  R.  Mason, 
Secretary. 

Issued:  May  23. 1989. 

(I'R  Doc.  89-12848  Filed  5-30-89:  8:45  am) 
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(Investigation  Na  731-TA-424  (Flnal)I 
Martial  Arts  Uniforms  From  Taiwan 

agency:  United  States  Trade 

Commission. 

action:  Institution  of  a  final 

antidumping  investigation  and 

scheduling  of  a  hearing  to  be  held  in 

connection  with  the  investigation. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
424  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673d(b))  (the  act)  to  determine 
whether  an  industry  in  the  United  States 
is  materially  injured,  or  is  threatened 
with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  Taiwan  of 
martial  arts  uniforms,  •  provided  for  in 


subheadings  6203.22.10,  6203.23.00, 
6203.29.20,  8204.22.10,  6204.23.00.  and 
6204.29.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS)  if 
presented  as  ensembles  (previously 
classified  in  items  381.08,  381.32,  381.63. 
381.97.  384.09,  384.24.  384.50,  and  384.92 
of  the  Tariff  Schedules  of  the  United 
States  (TSUS)),«  that  have  been  found 
by  the  Department  of  Commerce,  in  a 
preliminary  determination,  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV).  Unless  the  investigation  is 
extended,  Commerce  will  make  its  final 
LTFV  determination  on  or  before  July  10, 
1989,  and  the  Commission  will  make  its 
final  determination  by  August  28, 1989. 
(see  sections  735(a)  and  735(b)  of  the  act 
(19  U.S.C.  1673d(a)  and  1673d(b))). 

For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  Part  207.  subparts  A  and  C 
(19  CFR  part  207,  as  amended  by 
Commission  interim  rules  published  in 
53  FR  33039  (August  29. 1988).  54  FK  5220 
(February  2. 1989)),  and  part  201, 
subparts  A  through  E  (19  CFR  part  201. 
as  amended  by  Commission  interim 
rules  published  in  54  FR  13672, 13677 
(April  5. 1989)) 

EFFECTn^  date:  May  1. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Reavis  (202-252-1185).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 
SUPPLEMENTARY  INFORMA-nON: 

Background. — This  investigation  is 
being  instituted  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  maritial  arts  uniforms  from 
Taiwan  are  being  sold  in  the  United 
States  at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  act  (19 


'  For  purposes  of  this  investigation,  "martial  arts 
uniforms"  refers  to  tops,  pants,  and  bells,  imported 
separately  or  as  ensembles,  for  men,  boys,  women, 
girls,  and  infants,  of  cotton  or  of  man-made  fibers, 
whether  ornamented  or  not  ornamented,  suitable  for 


wearing  while  practicing  all  forms  of  martial  arts, 
including  but  not  limited  to  Judo,  Karate.  Kung  Fu. 
Tae  Kwon  Do,  Ninja,  Ninjutsu.  Hakama.  Tai  Chi. 
Jujitsu,  and  Hapkido. 

'  If  not  presented  as  ensembles,  the  products 
subject  to  this  investigation  are  provided  for  in  HTS 
subheadings  e203.4Z.4a  6203.43.40.  6203.49.20. 
7304.62.40,  6204.63.35.  6204.69.25, 
6209.20.3a6209.20.50,  6209.30,20.  6209.30.3a 
6209.90.20.  6209.90.30  and  6217.10.00  (TSUS  items 
381.05,  381.31,  381.33.  381.56.  381  62.  381.65.  381.95. 
381.9a  384.05.  384.07.  384.23.  384.26.  384.46.  384.77. 
384.52,  384.90.  384.91,  and  384.94). 


U.S.C.  1673).  The  investigation  was 
requested  in  a  petition  filed  en 
November  15, 1988,  by  Centurj'  Martial 
Art  Supply,  Inc.,  Midwest  City.  OK.  In 
response  to  that  petition  the 
Commission  conducted  a  preliminary 
antidumping  investigation  and.  on  the 
basis  of  information  developed  during 
the  course  of  that  investigation, 
determined  that  there  was  a  reasonable 
indication  that  an  industry  in  the  United 
States  was  materially  injured  by 
reasons  of  imports  of  the  subject 
merchandise  (54  FR  1013,  January  11. 
1989). 

Participation  in  the  investigation. — 
Persons  wishing  to  participate  in  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  twenty-one 
(21)  days  after  publication  of  this  notice 
in  the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  //st— Pursuant  to  5  201.11(d) 
of  the  Commission's  rules  (19  CFR 
201.11(d)),  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  55  201.16(c)  and 
207.3  of  the  rules  (19  CFR  201.16(c)  and 
207.3),  each  document  filed  by  a  party  to 
the  investigation  must  be  served  on  all 
other  parties  to  the  investigation  (as 
identified  by  the  service  list),  and  a 
certificate  of  service  must  accompany 
the  document.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Limited  disclosure  of  business 
proprietary  information  under  a 
protective  order — Pursuant  to  5  207.7(a) 
of  the  Commission's  rules  (19  CFR 
207.7(a)).  the  Secretary  will  make 
available  business  proprietary 
information  gathered  in  this  final 
investigation  to  authorized  applicants 
imder  a  protective  order,  provided  that 
the  application  be  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  business 
proprietary  information  under  a 
protective  order.  The  Secretary  will  not 
accept  any  submission  by  parties 
containing  business  proprietary 
information  without  a  certificate  of 
service  indicating  that  it  has  been 
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served  on  all  the  parties  that  are 
authorized  to  receive  such  information 
under  a  protective  order. 

Staff  report— The  prehearing  staff 
report  in  this  investigation  will  be 
placed  in  the  nonpublic  record  on  July 
10, 1989,  and  a  puolic  version  will  be 
issued  thereafter,  pursuant  to  section 
207.21  of  the  Commission's  rules  (19  CFR 
207  JJl). 

Hearing.— The  Commission  will  hold 
a  hearing  in  connection  with  this 
investigation  beginning  at  9:30  a.m.  on 
July  25, 1988.  at  Uie  U.S.  International 
Trade  Commission  Building,  500  E  Street 
SW..  Washington.  DC.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
tvriting  with  the  Secretary  to  the 
Commission  not  later  than  the  close  of 
business  (5:15  pjn.)  on  July  17, 1989.  All 
persons  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  file  prehearing  briefs  and  attend 
a  prehearing  conference  to  be  held  at 
lOKX)  a  JR.  on  July  20, 1989,  at  the  U.S. 
International  Trade  Commission 
Building.  The  deadline  for  filing 
prehearing  briefs  is  July  20, 1989. 

TesUmony  at  the  public  hearing  is 
governed  by  1 207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonbusiness  proprietary  summary  and 
analysis  of  material  contained  in 
prehearing  briefs  and  to  information  not 
available  at  the  time  the  prehearing 
brief  was  submitted.  Any  written 
materials  submitted  at  the  hearing  must 
be  filed  in  accordance  with  the 
procedures  described  below  and  any 
basiness  proprietary  materials  must  be 
submitted  at  least  three  (3)  working 
days  prior  to  the  hearing  (see 
9  201.6(b)(2)  of  the  Commission's  rules 
(19  CFR  201.e(b)(2))). 

Written  submissions. — Any  legal 
arguments,  economic  analyses,  and 
factual  materials  relevant  to  the  public 
hearing  should  be  included  in  prehearing 
briefs  in  accordance  with  \  207.22  of  the 
Commission's  rules  (19  CFR  207.22). 
Posthearing  briefs  must  conform  with 
the  provisions  of  S  207.24  (19  CPU 
207.24)  and  must  be  submitted  not  later 
than  the  close  of  business  on  July  31, 
1989.  In  addition,  any  person  who  has 
not  entered  an  appearance  as  a  party  to 
the  investigation  may  submit  a  written 
statement  of  information  pertinent  to  the 
subject  of  the  investigation  on  or  before 
July  31, 1989. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  i  201.8  of  the 
Commission's  Rules  (19  CFR  201.8).  All 
written  submissions  except  for  business 
proprietary  data  will  be  available  for 
public  inspection  during  regular 


business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  OfHce  of  the  Secretary  to  the 
Commission. 

Any  information  for  which  business 
proprietary  treatment  is  desired  must  be 
submitted  separately.  The  envelope  and 
all  pages  of  such  submissions  must  be 
clearly  labeled  "Business  Proprietary 
Information."  Business  proprietary 
submissions  and  requests  for  bushiess 
proprietary  treatment  must  conform 
with  the  requirements  of  ii  201.6  and 

207.7  of  the  Commission's  rules  (19  CFR 

201.8  and  207.7). 

Parties  wliich  obtain  disclosure  of 
business  proprietary  information 
pursuant  to  S  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a)) 
may  comment  on  such  information  in 
thdr  prehearing  and  posthearing  briefs, 
and  may  also  fUe  additional  written 
comments  on  such  information  no  later 
than  August  7. 1968.  Such  additional 
comments  must  be  limited  to  comments 
on  business  proprietary  information 
received  in  or  after  the  posthearing 
briefs. 

Aulliority.  This  investigation  is  being 
conducted  nnder  authority  of  tiie  Tariff  Act  of 
193a  title  Vn.  This  notice  is  pabUshed 
pursuant  1 207.20  of  the  Commission's  rules 
(19  CFR  207  JO). 

By  order  of  the  Commission. 
KeiiBsBi  K.  MaffMi. 
Secretary. 

Issued:  May  24. 1988. 

[FR  Doc  88-123840  Filed  5-30-89;  8:45  am] 


Ilnv.  No.  337-TA-28tI 

Certain  Straight  Knife  Cloth  Cutting 
Machlnee;  Dedeion  Not  To  Review  an 
Initial  Determinellon  Terminating  aH 
Respondenta  on  the  Baala  of  a 
Conaent  Order;  laauance  of  Conaent 
Order;  Termination  of  Investigation 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUSIMARV:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  2)  issued  by  the  presiding 
administrative  law  judge  (AL|) 
terminating  the  above-captioned 
investigation  with  respect  to  all 
respondents  in  the  investigation  on  the 
basis  of  a  consent  order,  thereby 
terminating  the  investigation. 
AODRESacS:  Copies  of  the  consent  order, 
the  ID,  and  all  other  nonconRdential 
documents  filed  in  connection  with  this 
investigation  are  available  for  public 


inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary.  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington.  DC  20436,  telephone  202- 
252-1000. 

FOn  FUKTHm  INRMMATION  CONTACT 
Tim  Yaworski,  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission.  500  E  Street  SW.. 
Washington,  DC  20436,  telephone  202- 
252-1096. 

Hearing-impaired  individuals  are 
advised  that  information  about  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal,  202- 
252-1810. 
SUI*PLEMCNTAflV  INFORMATION:  On  April 

28, 1989,  the  presiding  ALJ  issued  an  ID 
granting  the  joint  motion  of  complainant 
Eastman  Machine  Co.  and  respondents 
Chuan  Neng  Enterprise  Co.,  Ltd.,  John  E. 
Fox  Inc.,  and  New  and  Used  Equipment 
Co.  to  terminate  the  investigation  on  the 
basis  of  a  consent  order. 

This  action  isHaken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.a  1337)  and  §  210.53  of 
the  Commission's  Interim  Rules  of 
Practice  and  Procedure  (53  FR  33070. 
Aug.  29, 1988). 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretary- 
Issued:  May  23. 1988. 

|FR  Doc  89-12850  Filed  5-30-89;  8:45  am| 
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( Investigation  No.  731-TA-434     . 
(Preiminary)! 

12- Volt  Motorcycle  Batteries  From  the 
Republic  of  Korea 

agency:  U.S.  International  Trade 

Commission. 

action:  Institution  of  a  preliminary 

antidumping  investigation  and 

scheduling  of  a  conference  to  be  held  in 

connection  with  the  investigation. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
434  (Preliminary)  under  section  733(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  the  Republic  of  Korea  of 
12-volt  motorcycle  batteries,  provided 
for  in  subheading  8507.10.00  of  the 


Harmonized  Tariff  Schedule  of  the 
United  States  (previously  reported  under 
item  683.01  of  the  Tariff  Schedules  of  the 
United  States),  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  As  provided  in  section  733(a).  the 
Conunission  must  complete  preliminary 
antidumping  investigations  in  45  days, 
or  in  this  case  by  July  3, 1980. 

For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure.  Part  207,  Subparts  A  and  B 
(19  CFR  Part  207.  as  amended.  53  FR 
33041  et  seg.  (August  29, 1988)  and  54  FR 
5220  et  seq.  (February  2. 1989)),  and  Part 
201,  Subparts  A  through  E  (19  CFR  Part 
201),  as  amended.  54  FR  13872  et  seq. 
(April  5, 1980). 

EFF«CTWB  DATE  May  17, 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 

Woodley  Timberlake  (202-252-1188). 
Office  of  Investigations.  U.S. 
International  Trade  Commission.  500  E 
Street  SW..  Washington,  DC  2043a 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  Secretary  at 
202-252-lOOa 
SUPPLEMENTARY  INFORMATION: 

Background.— This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  May  17, 1989,  by  Yuasa-Exide 
Battery  Corp.,  Reading,  PA. 

Participation  in  the  investigation.— 
Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Commission's  rules  (19 
CFR  201.11).  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chainnan,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Sen /ce //s/.— Pursuant  to  §  201.11(d) 
of  the  Commission's  rules  (19  CFR 
201.11(d)).  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  §S  201.16(c)  and  27.3 
of  the  rules  (19  CFR  201.16(c)  and  207.3), 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  the  service  Hst),  and  a  certificate  of 


service  must  accompany  the  document. 
The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Limited  disclosure  of  business 
proprietary  information  under  a 
protective  o/tfer.— Pursuant  to  §  207.7(a) 
of  the  Commission's  rules  (19  CFR 
207.7(a)),  the  Secretary  will  make 
available  business  proprietary 
information  gathered  in  this  preliminary 
investigation  to  authorized  applicants 
under  a  protective  order,  provided  that 
the  application  be  made  not  later  than 
seven  (7)  days  after  the  publication  of 
this  notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  business 
proprietary  information  under  a 
protective  order.  The  Secretary  will  not 
accept  any  submission  by  parties 
containing  business  proprietary 
information  without  a  certificate  of 
service  indicating  that  it  has  been 
served  on  all  the  parties  that  are 
authorized  to  receive  such  information 
under  a  protective  order. 

Conference. — The  Director  of 
Operations  of  the  Commission  has 
scheduled  a  conference  in  connection 
with  this  investigation  for  9:30  a.m.  on 
June  7. 1969,  at  the  U.S.  International 
Trade  Commission  Building,  500  E  Street 
SW.,  Washington.  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Woodley  Timberlake  (202-252- 
1188)  not  later  than  June  5, 1989,  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of  antidumping 
duties  in  this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively  allocated 
one  hour  within  which  to  make  an  oral 
presentation  at  the  conference. 

Written  submissions. — Any  person 
may  submit  to  the  Commission  on  or 
before  June  12, 1989.  a  written  brief 
curtaining  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigation,  as  provided  in  §  207.15  of 
the  Commission's  rules  (19  CFR  207.15). 
A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  §  201.8  of  the  rules  (19 
CFR  201.8).  All  written  submi.ssions 
except  for  business  proprietary  data  will 
be  available  for  public  inspection  during 
regular  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary  to  the 
Commission. 

Any  information  for  which  business 
proprietary  treatment  is  desired  must  be 
submitted  separately.  The  envelope  and 
all  pages  of  such  submibsions  must  be 
clearly  lableled  "Business  Proprietary 
Information."  Business  proprietary 
submissions  and  requests  for  business 


proprietary  treatment  must  conform 
with  the  requirements  of  §§  201.6  and 
207.7  of  the  Commission's  rules  (19  CFR 
201.6  and  207.7). 

Parties  which  obtain  disclosure  of 
business  proprietary  information 
pursuant  to  §  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a)) 
may  comment  on  such  information  in 
their  written  brief,  and  ma^  also  file 
additional  written  comments  on  such 
information  no  later  than  June  15. 1989. 
Such  additional  comments  must  be 
limited  to  comments  on  business 
proprietary  information  received  in  or 
after  the  written  briefs. 

Autliority:  This  investigation  i*  Iteing 
conducted  under  authority  cf  lt»e  Tanff  Act  of 
1930.  title  VII.  This  notice"  i*  published 
pursuant  to  S  207.12  of  the  Commission's 
rules  (19  CFR  207.12). 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary: 

Issued:  May  24. 1909. 
im  Doa  89-12851  RIed  5-30-88;  8:45  am| 
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I  InvesHgstlon  No.  332-2781 

Advice  Concerning  Probeliie 
Economic  Effect  Of  ModWcation  of 
Rules  of  Origin  Under  the  U.S.-Canada 
Free-Trade  Agreement  for  Certain 
Animal  Fat  and  Vegetaisle  OM  Products 

agency:  United  States  International 
Trade  Commission. 

action:  Institution  of  investigation  and 
scheduling  of  hearing. 

SUMMARY:  Following  receipt  on  May  3, 
1989,  of  a  request  from  the  U.S.  Trade 
Representative  pursuant  to  authority 
delegated  by  the  President,  the 
Commission  instituted  investigation  .No. 
332-276  under  section  332(g)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  l.r^2(g))  for  the 
purpose  of  providing  advice  as  to  the 
probable  economic  effect  of  a  proposed 
modification  to  section  III  of  the  Rules 
contained  in  Annex  301.2  of  the  United 
States-Canada  Free  Trade  Agreement 
(FTA).  The  particular  rules  for  which 
modification  is  proposed  pertain  to 
certain  animal  fat  and  \egetabie  oil 
products.  The  USTR  requested  that  the 
Commission  furnish  such  advicf»  not 
later  than  4  months  after  receipt  of  the 
request,  or  by  September  5. 1989. 

Section  202(d)  of  the  United  Sthtes- 
Canada  Free-Trade  .Agreement 
Implementation  Act  (19  U.S.C.  2112 
note)  authorizes  the  President,  subject  to 
the  consultation  and  layover 
requirements  of  section  103  of  the 
Implementation  Act,  to  proclaim  such 
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modifications  to  the  rules  of  origin  as 
may  from  time  to  time  be  agreed  to  by 
the  United  States  and  Canada.  Section 
103  requires,  inter  alia,  that  the 
President  obtain  advice  from  the 
Commission  regarding  the  proposed 
action. 

The  proposed  modification  to  section 
III  of  the  Rules  contained  in  Annex  301.2 
to  the  FTA  is  as  follows — 

A.  The  following  subsections  are 
deleted: 

"2.  A  change  to  any  of  the  following 
subheadings  from  any  other  subheading: 
1507.90. 1508.90. 1511.90. 1512.19. 1512.29. 
1513.19, 1513.29. 1514.90. 1515.19. 1515.29. 

3.  A  chdnge  to  heading  1516  from  any 
other  heading. 

4.  A  change  to  heading  1517  from  any 
other  heading." 

B.  Subsections  5.  6,  7,  and  8  are 
renumbered.  2.  3,  4,  and  5,  respectively. 

EFFECTIVE  DATE:  May  25. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Reeder  (202-252-1319)  or  Lowell 
Grant  (202-252-1312)  of  the 
Commission's  Office  of  Industries.  For 
information  on  the  study's  legal  aspects, 
contact  William  Gearhart  of  our  Office 
of  the  General  Counsel  (202-252-1091). 
Hearing-impaired  persons  can  obtain 
information  on  this  study  by  contacting 
our  TDD  terminal  on  (202)  252-1810. 

Background 

The  United  States-Canada  Free-Trade 
Agreement  (FTA)  entered  into  force  on 
January  1. 1989.  In  the  United  States,  it 
was  approved  and  implemented  by  the 
United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988. 
Chapter  Three  of  the  FTA  establishes 
rules  of  origin  for  determining  whether 
goods  imported  into  the  United  States 
from  Canada  or  into  Canada  from  the 
United  States  are  eligible  for 
preferential  tariff  treatment  accorded  by 
the  FTA  to  goods  origniating  in  those 
parties.  The  FTA  provides  that  goods 
wholly  produced  in  the  United  States 
and/or  Canada  will  qualify  for  such 
preferential  treatment.  Goods  containing 
third-country  materials  will  qualify  for 
preferential  treatment  if  the  materials 
undergo,  in  one  or  both  of  the  parties,  a 
sufficient  degree  of  processing  or 
assembly  to  result  in  a  designated 
change,  specified  in  Annex  301.2,  in 
tariff  classification  under  the  contracting 
parties'  customs  tariffs,  based  upon 
Harmonized  Commodity  Description 
and  Coding  System  (Harmonized 
System);  that  is,  processing  and/or 
assembly  must  result  in  changes  in  the 
product  that  are  physically  and 
commercially  signiHcant. 


Public  Hearing 

The  Commission  will  hold  a  public 
hearing  in  this  investigation  in  its 
Hearing  Room.  500  E  Street  SW.. 
Washington.  DC.  beginning  at  9:30  a.m. 
on  July  19. 1989.  All  persons  will  have 
the  right  to  appear  by  counsel  or  in 
person,  to  present  information,  and  to  be 
heard.  Any  person  wishing  to  appear  at 
the  hearing  must  file  a  request  to  appear 
and  may  file  a  prehearing  brief  (original 
and  14  copies)  with  the  Secretary,  U.S. 
International  Trade  Conunission,  500  E 
Street  SW.,  Washington.  DC  20436,  not 
later  than  5:00  p.m..  July  5. 1989.  Any 
post-hearing  briefs  must  be  filsd  by  July 
26. 1989.  Persons  with  mobility 
impairments  who  will  need  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 

Written  Submission 

In  lieu  of  or  in  addition  to 
appearances  at  the  public  hearing, 
interested  persons  may  submit  written 
statements  concerning  the  investigation. 
To  be  assured  of  consideration,  written 
statements  must  be  received  by  the 
close  of  business  on  July  26. 1989. 
Commercial  or  financial  information 
that  a  submitter  desires  the  Commission 
to  treat  as  confidential  must  be 
submitted  on  separate  sheets  of  paper, 
each  clearly  marked  "ConHdential 
Business  Information"  at  the  top.  All 
submissions  requesting  confidential 
treatment  must  conform  to  the 
requirements  of  §  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons.  All  submissions  should  be 
addressed  to  the  Secretary  at  the 
Commission's  office  in  Washington.  DC. 

By  order  of  the  Cominission. 
Kenneth  R.  Mason. 
Secretary. 

Issued:  May  25, 1989. 
|FR  Doc.  89-12894  Filed  5-30-89:  8:45  am) 
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[Investtgation  No.  701-TA-296  (Final)] 

Certain  Steel  Wheels  From  Brazil; 
Import  Investigation 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 


Commission  ^  determines,  pursuant  to 
section  705(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1671d{b))  (the  act),  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
m.aterial  injury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  Brazil  of  certain  steel 
wheels.'  that  have  been  found  by  the 
Department  of  Commerce  to  be 
subsidized  by  the  Government  of  Brazil. 

Background 

The  Commission  instituted  this 
investigation  effective  October  28, 1988. 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  certain  steel  wheels  from 
Brazil  were  being  subsidized  within  the 
meaning  of  section  701  of  the  act  (19 
U.S.C.  1671).  Notice  of  the  institution  of 
the  Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notices  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notices  in  the  Federal 
Register  of  November  30, 1988  (53  FR 
48320)  and  February  15, 1989  (54  FR 
6972).  The  hearing  was  held  in 
Washington,  DC,  on  April  20, 1989.  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to  the 
Secretary  of  Commerce  on  May  24, 1989. 
The  views  of  the  Commission  are 
contained  in  USITC  Publication  2193 
(May  1989),  entitled  "Certain  Steel 
Wheels  from  Brazil:  Determination  of 
the  Commission  in  Investigation  No. 
701-TA-296  (Final)  Under  the  Tariff  Act 
of  1930,  Together  With  the  Information 
Obtained  in  the  Investigation." 

By  order  of  the  Conunission. 

Issued:  May  25. 1989. 
Kenofith  R.  Mason, 
Secretary, 

(FR  Doc.  89-12893  Filed  5-30-89;  8:45  am) 
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■  The  record  is  defined  in  |  207.2(h)  of  the 
Commiuion'i  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(h)). 


*  Coinmissioiier  Rohr  did  not  participate  in  this 
determination. 

*  The  term  "certain  steel  wheels"  covers  steel 
K  heels,  assembled  or  unassembled,  consisting  of 
l>olh  a  rim  and  a  disc,  designed  to  be  mounted  with 
tube  type  or  tubeless  pneumatic  tires,  in  wheel 
diameter  sizes  ranging  from  13.0  inches  to  ^S 
inches  inclusive,  and  generally  designed  for  use  on 
passenger  automobiles,  light  trucks,  and  other 
vehicles,  provided  for  in  subheading  8706.70.60  of 
the  Harmonized  Tariff  Schedule  of  the  United  States 
(FfrS):  such  wheels  were  formerly  reported  under 
item  892.3230  of  the  Tariff  Schedules  of  the  United 
States  Annotated  (1987)  (TSUSA). 


INTERSTATE  COMMERCE 
COMMISSION 

I  Docket  No.  AB-55  (Sub-No.  2»8X)1 

CSX  Transportation,  Inc.; 
Discontinuance  of  Service  Exemption 
In  Duval  County,  Florida 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  e.xemplion. 

summary:  The  Interstate  Commerce 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903-10904  the  discontinuance  of 
switching  operations  provided  by  CSX 
Transportation,  Inc.  at  the  Talleyrand 
Docks  and  Terminal  in  Jacksonville,  FL 
pursuant  to  a  lease  agreement  with  the 
Jacksonville  Port  authority.  The  Port 
Authority  has  selected  a  contractor  to 
provide  continued  switching  service  at 
Talleyrand. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  June  15, 
1989.  Formal  expressions  of  intent  to  file 
an  offer  '  of  financial  assistance  under 
49  CFR  1152.27(c)(2)  must  be  filed  by 
June  12. 1989,  and  petitions  for 
reconsideration  must  be  filed  by  June  26. 
1989. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  298X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
and 

(2)  Petitioner's  representative:  Patricia 
Vail,  500  Water  Street,  Jacksonville, 
FL  32202 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar.  (202)  275-7245. 
(TDD  for  hearing  impaired:  (202)  275-1721) 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289-4357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  8er\'ices  (202)  275-1721  .J 

Decided:  May  23. 1989. 


By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Simmons.  Commissioners 
Andre.  Lambolcy,  and  Phillips. 
Norela  R.  McGee, 
Secretary 

(FR  Doc.  89-1 28d9  Filed  5-30-89;  8;45  am] 
NUJNG  COOE  703S-01-1I 


(Finance  Docket  Na  31467) 

A.T.  Leary,  Jr.,  Lessee,  Inc., 
Acquisition  and  Operation  Exemption 
Of  Beaufort  A  Morehead  Railroad  Co. 

AT.  Leary,  Jr..  Lessee.  Inc.,  has  filed  a 
notice  of  exemption  to  acquire  by  lease 
equipment  and  to  operate  the  Beaufort  & 
Morehend  Railroad  Company  (BMH). 
which  extends  Hpproximaleiy  3  miles  in 
Carteret  County.  NC.  A.T.  Leary,  Jr..  is 
the  current  lessee  and  operator  of  BMH 
and  he  is  assigning  the  lease  to 
applicant.  The  transaction  is  expected  to 
be  consummated  on  or  after  May  18, 
1989. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Fritz  R. 
Kahn.  Vemer.  Liipfert.  Bernhard. 
McPherson  and  Hand.  Chartered.  Suite 
700,  901  15th  Street,  NW.,  Washington. 
DC  20005. 

Applicant  must  preserve  intact  all 
sites  and  structures  more  than  50  years 
old  until  compliance  with  the 
requirements  of  Section  106  of  the 
National  Historic  Preservation  Act,  16 
L'.S.C.  470,  is  achieved.  See  Class 
Exemption— Acq.  B-Oper.  of  R.  Lines 
Under  49  U.S.C.  10901.  4  I.C.C.  2d  305 
(1988).* 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  May  25, 1989. 

By  the  Commission,  Jane  F.  Mackall, 
Director.  Office  of  Proceedings. 
Noreta  R.  McGee. 
Secretary. 
(FR  Doc.  85-12925  Filed  5-30-89:  8  45  am] 

BILUNC  CODE  703S-01-II 


'  See  Exempt,  of  Rat!  Abandonment-Offers  of 
Financial  Assist.  4  I.C.C.  2d  164  (1987).  and  final 
rules  published  in  the  Federal  Register  on  December 
22. 1987  (52  FR  84440-48446). 


'  Applicant  has  certified  to  the  North  Carolina 
Stale  Hislorit  Preservation  Officer  that  no 
properties  qualifying  for  inclusion  in  the  National 
Register  of  Historic  Places  will  be  transferred  as  a 
result  of  this  transaction. 


(Finance  Docket  No.  31451] 

North  Central  Oklahoma  and  Midlands 
Railway  Corp.;  Acquisttion  and 
Operation  Exemption  of  Une  of  ttte 
Atchison,  Topeka  and  Santa  Fe 
Raihway  Co. 

.North  Central  Oklahoma  and 
Midlands  Railway  Corporation  filed  a 
notice  of  exemption  to  acquire  and 
operate  8.10  miles  of  rail  line  owned  by 
The  Atchison.  Topeka  and  Santa  Fe 
Railway  Company  between  Tonkawa. 
OK  (milepost  X43.45)  and  Blackwell,  OK 
(Milepost  X35.35).  The  transaction  is 
expected  to  be  consummated  between 
June  and  August  of  1989. 

Any  comments  most  be  filed  with  the 
Commission  and  served  on:  Ms.  Saundra 
A.  Durr.  North  Central  Oklahoma  and 
Midlands  Railway,  28  Eastlake  Drive, 
Ponca  City.  OK  74604. 

Applicant  must  preser\'e  intart  nil 
sites  and  structures  more  than  50  year 
old  union  compliance  with  the 
requirements  of  Section  106  of  the 
National  Historic  Preservation  Act.  16 
U.S.C.  470.  is  achieved.  Class 
Exemption — Acq.  frOper.  ofR.  Lines 
Under  49  U.SC.  10901.  A  l.C.C.2d  305 
(1988). 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(dl  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  tran.saction. 

Decided:  May  24.  1989. 

By  the  Commission.  Jane  F.  MackalL 
Director.  Office  of  Proceedings. 
Noreta  R.  McGee. 
Secretary. 
[FR  Doc.  89-12926  Filed  5-30-a<>:  8:45  am| 

BIU.!NQ  COOe  7C3S-0I-M 

[Docket  No.  AB-290  (Sub-No.  61X)] 

Southern  Railway  Co.;  Discontinuance 
of  Service  Between  Axton  and  Hilltop, 
VA 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

summary:  The  Commission  exempts 
Southern  Railway  Company  from  the 
prior  approval  requi.-ements  of  49  U.S.C 
10903.  et  seq..  to  discontinue  service 
over  its  line  of  railroad  between  Axton 
and  Hilltop,  a  distance  of  11  miles  in 
Henrj'  County,  VA,  subject  to  standard 
employee  protective  conditions. 
DATE:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
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assistance  hc(8  been  received,  this 
exemption  will  be  effective  on  Jaly  5. 
1909.  Petitions  to  stay  must  b^  filed  by 
June  19. 1989.  Petitions  for 
reconsideration  must  be  filed  by  June  29, 
1089.  Formal  expressions  of  intent  to  file 
an  offer  '  of  financial  assistance  under 
49  CFR  1152.27(c)(2)  must  be  filed  by 
Jufse  12.  1989.  Requests  for  a  public  use 
condition  must  be  filed  by  June  12, 1989. 
ADDRESSES:  Send  pleadings,  referring  to 
Docket  No.  AB-290  (Suk>-No.  61X).  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

(2)  Petitioner's  representative:  Roger  A. 
Petersen.  Norfolk  Southern 
Corporation,  Three  Commercial  Place, 
Norfolk,  VA  23510-2191. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245. 

[TDD  for  hearing  impaired:  (202)  275- 
1721) 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone:  (202) 
289^357/4359.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721). 

By  the  Commission,  Chairman  Gradison. 
Vice  Chairman  Simmons.  Commissioner 
Andre,  Lamboley,  and  Phillips. 
Norala  R.  McGm. 
Secretary. 
[PR  Doc.  89-13014  Filed  5-30-89;  8:45  am] 

HUJNQ  COOC  703S-01-II 

t)EPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  ttie  Clean  Water  Act;  United  States 
V.  City  of  Altoona,  et  al. 

In  accordance  with  Department 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  on  May  19. 1989.  a  proposed 
Consent  Decree  in  United  States  v.  City 
of  Altoona  et  al.  Civil  Action  No.  89- 
356-A  was  lodged  with  the  United 
States  District  Court  for  the  Southern 
District  of  Iowa. 

The  Complaint  in  this  enforcement 
action  was  filed  on  May  19, 1989. 
against  the  Cities  of  Altoona,  Ai^eny, 
Des  Moines.  Pleasant  Hill.  Cline. 


'  See  Exempt  of  Roil  Abandonment — Offer*  of 
Finan.  Atsiat.  4  I.C.CZd  164  (1987).  and  final  rulei 
publithed  in  Uie  Fadnal  Ragistar  on  Decomt>er  22. 
1967  (S2  FR  48440-48446). 


Windsor  Heights.  Urbandale,  West  Des 
Moines,  and  the  Urbandale  Sanitary 
District,  the  Urbandale-Windsor  Heights 
Sanitary  Sewer  District,  and  the  Slate  of 
Iowa  ("the  defendants")  under  sections 
309  (b)  and  (d)  of  the  Clean  Water  Act 
("the  Act"),  33  U.S.C.  1319  (b)  and  (d). 
seeking  civil  penalties  and  injunctive 
relief  for  the  discharge  of  pollutants  into 
the  navigable  waters  of  the  United 
States  in  violation  of  National  Pollution 
Discharge  Elimination  System 
("NPDES")  permits  issued  to  the  City. 
The  Complaint  also  seeks  injunctive 
relief  against  each  of  the  defendants 
except  for  the  State,  to  require  them  to 
both  obtain  and  comply  with  an  NPDES 
permit.  The  proposed  Consent  Decree 
("Decree")  requires  the  defendants  to 
adhere  to  interim  limits  for  the  discharge 
of  pollutants  from  wastewater  treatment 
facilities  and  comply  with  a  s'.hedule  for 
the  construction  of  a  new  wastewater 
treatment  facilities  under  the  ICA 
agreement.  It  further  provides  for 
stipulated  penalties  for  failure  to  comply 
with  the  Decree  and  for  payment  of  a 
$137,000  civil  penalty  for  past  violations 
of  the  Act, 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division.  U.S.  Department  of  Justice. 
Washington,  DC  20530.  and  should  refer 
to  United  States  v.  City  of  Altoona.  D.J. 
No.  90-5-1-1-2372. 

The  proposed  Consent  Deciee  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  115  U.S.  Courthouse.  E 
Ist  and  Walnut  Streets.  Des  Moines. 
Iowa  50309  and  at  the  United  States 
Environmental  Protection  Agency. 
Region  VII.  728  Minnesota  Ave..  Kansas 
City,  Kansas  66101.  Copies  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
Room  1521.  U.S.  Department  of  Justice. 
9th  and  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20530.  In  requesting  a 
copy  please  enclose  a  check  in  the 
amount  of  $1.50  payable  to  the 
Treasurer  of  the  United  States. 
Donald  A.  Can. 

Acting  Assistant  A  ttorney  General,  Land  and 

Natural  Resources  Division. 

[PR  Doc.  89-12903  Filed  S-30-89:  8:45  am] 

MUJNO  COOE  4410-«1-M 


Lodging  of  Consent  Decree;  Midway 
Heights  County  Water  District 

In  accordance  with  Departmental 
policy,  28  CFR  §  50.7,  notice  is  hereby 
given  that  on  May  19, 1989,  a  proposed 
Consent  Decree  in  United  States  v. 
Midway  Heights  County  Water  District, 
Civil  Action  No.  CIV-S  87-1112  RAR/ 
EM,  was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
California.  The  Complaint  sought 
penalties  and  injunctive  relief  against 
Midway  Heights  County  Water 
("Midway")  under  sections  1414  and 
1431  of  the  Safe  Drinking  Water  Act.  42 
U.S.C.  300g-3  and  300i,  for  Midway's 
violations  of  the  maximum  contaminant 
levels,  monitoring  requirements, 
notification  requirements,  and  reporting 
requirements  of  the  National  Primary 
Drinking  Water  Regulations,  40  CFR  Part 
141. 

The  proposed  Consent  Decree 
imposes  a  permanent  injunction  against 
future  violations  of  the  Safe  Drinking 
Water  Act,  and  imposes  a  court -ordered 
compliance  schedule  to  require  Midway 
the  City  to  make  the  necessary 
construction  to  bring  its  water  quality 
within  the  terms  and  limitations  of  the 
National  Primary  Drinking  Water 
Regulations,  and  imposes  a  civil  penalty 
of  $37,500.  It  also  requires  Midway  to 
disinfect  its  water  during  the  period  of 
construction  and  improvement. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  P.O.  Box  7611. 
Washington.  DC  20044.  Comments 
should  refer  to  United  States  v.  Midway 
Heights  County  Water  District,  D.J.  Ref. 
90-5-1-1-2858. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Eastern  District  of 
California.  3305  Federal  Building,  650 
Capitol  Mall.  Sacramento.  Cahfomia 
95814.  and  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  Room  1732(R),  Ninth  Street  and 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20004.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section. 


JMI 


Land  and  Natural  Resources  Division  of 
the  Department  of  Justice. 
Donald  A.  Can. 

Acting  Assistant  Attorney  General.  Land  and 
Natural  Resources  Division. 
(PR  Doc  89-12904  Filed  5-30-89:  8:45  am] 
MLUNO  COOE  441041-M 


Antitrust  Division 

National  Cooperative  Research  Act  of 
1984;  Lehn  A  Fink  Products  Group  for 
the  Aerosol  Classification  Joint 
Venture 

Notice  is  hereby  given  that,  on  May  3, 
1989.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984. 15  U.S.C.  4301  et  seq.  ("the  Act"). 
Lehn  &  Fink  Products  Group,  an 
operating  unit  of  Sterling  Drug.  Inc..  filed 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  of  a  project  entitled 
"Aerosol  Classification  Joint  Venture." 
The  notification  discloses  (1)  the 
identities  of  the  parties  to  the  Joint 
Venture  and  (2)  the  nature  and 
objectives  of  the  Joint  Venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties  to 
the  Joint  Venture  are  provided  below. 

The  parties  to  the  Joint  Venture  are: 
Amway  Corporation.  Boyle-Midway 
Household  Products  Inc.,  Carter 
Wallace.  Chesebrough  Ponds  Inc.. 
Chevron  Chemical  Company. 
Diversified  CPC  International.  Dow 
Brands.  Drackett  Company.  E.I.  DuPont 
de  Nemours  &  Co..  Faultless  Starch. 
Gillette  Company.  S.C.  Johnson  &  Son. 
Inc..  Lehn  &  Fink  Products  Group. 
Mennen  Company.  Peterson/Puritan 
Inc..  Precision  Valve  Company.  Proctor 
&  Gamble  Company,  Scott's  Liquid  Gold 
Inc.,  Seaquist  Valve  Company,  Summit 
Valve  Company  and  Chemical 
Specialties  Manufacturers  Association. 

The  purpose  of  the  Joint  Venture  is  to 
develop  data  regprHing  aerosol  products 
and  to  use  such  data  to  classify  aerosol 
products  as  the  members  should 
detemine  is  appropriate. 
loseph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
(PR  Doc.  89-12902  Filed  5-30-89:  8:45  am] 

BILUNQ  COOE  4410-01-W 


National  Institute  of  Justice 

Research  SoHcitation;  Drug  Market 
Analysis 

agency:  National  Institute  of  Justice. 
Justice. 

summary:  The  National  Institute  of 
Justice  announces  the  publication  of  a 
solicitation  for  proposals  entitled  "Drug 
Market  Analysis."  This  research 
program  deals  with  the  development, 
evaluation,  and  research  application  of 
a  centralized  drug  information  system 
for  police.  Primary  applicants  must  be 
local  agencies  of  law  enforcement  or 
criminal  justice,  but  may  include 
proposed  sub-contracts  to  research  and 
development  organizations.  All 
proposals  must  be  received  by  the 
National  Institute  of  Justice  by  close  of 
business  June  30, 1989. 

Justice  Assistance  Act  of  1984  (Pub.  L  98- 
473) 

For  a  copy  of  the  solicitation  "Drug 
Market  Analysis,"  write:  National 
Institute  of  Justice/NCJRS,  Box  6000, 
Rockville.  Maryland  20850,  ATTN:  Drug 
Market  Analysis. 

For  further  information,  call:  (800) 
851-3420  or,  in  Maryland  or 
Metropolitan,  DC  (301)  251-5500. 

Date:  May  4. 1989. 
James  K.  Stewart. 

Director,  National  Institute  of  Justice. 
[FR  Doc.  89-12866  Filed  5-30-89:  8:45  am] 

BtLUNQ  CODE  4410-3C-M 


DEPARTIMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 

Background 

The  Department  of  Labor,  carrying  out 
its  responsibilities  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35), 
considers  comments  on  the  reporting 
and  recordkeeping  requirements  that 
will  affect  the  public. 

List  of  Recordkeeping/Reporting^ 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 


the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  off  the  Department 
issuing  this  recordkeeping/reporting 
requirement 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Conunents  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer. 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW..  Room  \- 
1301,  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulator}'  Affairs. 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS).  Office  of  Management 
and  Budget.  Room  3208,  Washington.  DC 
20503  (Telephone  (202)  395-«880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 

Rex'ision 

Bureau  of  Labor  Statistics 

Laboratory  Reserch  on  the  CPS 
Questionnaire 

CPS-1 1220-0014 

Monthly 

Individuals:  no  business  or 

organizations  will  be  involved 
850  individual  respondents:  650  hours:  10 

minutes  for  240  respondents,  60 

minutes  for  610  respondents 

The  proposed  "Laboratory  Research 
on  the  CPS"  would  determine  if  the 
questions  in  the  CPS  questionnaire  are 
still  relevent.  properly  understood,  and 
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worded  so  as  to  yield  the  appropriate 
information  The  CPS  is  the  primary 
source  of  data  on  employment  and 
unemployment,  and  the  proposed 
research  is  designed  to  enhance  the 
quality  of  these  data,  which  are  widely 
used  within  and  outside  the  government. 

Extension 

Mine  Safety  and  Health  AdministroLon 

Records  of  Tests  and  Examinations  of 
Personnal  Hoisting  Equipment 

1219-0034 

Daily;  biweekly;  bimonthly: 
semiannually 

Businesses  or  other  for  profit;  small 
businesses  or  organizations 

Daily  and  biweekly  examinations:  800 
respondents;  1.05  hours  per  response; 
31.500  total  burden  hours. 

Initial  and  semiannual  wire  rope 
meosurfrwnts:  000  respondents;  1.15 
hours  pfr  response;  1.380  total  burden 
hours. 

Bimonthly  tests  of  safety  cat.Jies:  405 
respondents;  1.15  hours  per  response: 
2.795  total  burden  hours. 

Requires  operators  of  coal  and  metal 
and  nonmetal  mines  to  keep  records  of 
specific  tests  and  examinations  of  mine 
personnel  hoisting  systems,  including 
wire  ropes,  to  ensure  that  the  systems 
remain  safe  to  operate. 

Mine  Safety  and  Health  Administration 

Record  of  Mine  Qosure 

1219-0073 
On  occasion 

Businesses  or  other  for  pront;  small 
businesses  or  organizations 


200  respondents;  2  hours  per  response; 
400  total  burden  hours 

Requires  that,  whenever  coal  mine 
operators  permanently  close  or  abandon 
a  coal  mine  or  temporarily  close  a  coal 
mine  for  a  period  of  90  days,  they  file 
with  MSHA  a  copy  of  the  mine  map 
which  is  revised  and  supplemented  to 
the  date  of  closure  Maps  are  retained  in 
a  repository  and  are  made  available  to 
mine  operators  of  adjacent  properties. 

Mine  Siifoty  and  Health  AJn^inislrotion 

Representative  of  Miners 

1219-0042 

On  occd-sion 

Businesses  or  other  for  profit;  small 

businesses  or  organizations 
232  respondents;  1  hour  per  response; 

232  total  burden  hours 

The  Federal  Mine  Safety  a.id  Health 
Act  of  1977  requires  the  Se'  lelary  of 
Labor  to  exercise  many  of  her  duties 
under  the  Act  in  cooperation  with 
miners'  representatives.  The  Act  also 
establishes  miners'  rights  which  must  be 
exercised  through  a  representative.  Title 
30  CFR  40  contains  procedures  which  a 
person  or  organization  must  follow  in 
order  to  be  identified  by  the  Secretary 
as  a  representative  of  miners. 

Mine  Safety  and  Health  Administration 
Hazardous  Conditions  Complaints 

1219-0014 

On  occasion 

Businesses  or  other  for  profit;  small 

businesses  or  organizations 
611  respondents;  12  minutes  per 

response;  122  total  burden  hours 


A  representative  of  miners  or.  if  tht^r** 
is  no  representative  of  miners,  an 
individual  miner  acting  voluntarily  may 
submit  or  give  a  written  notification  to 
MSHA  of  an  alleged  violation  of  the 
Mine  Act  or  a  mandatory  standard  or  of 
an  imminent  danger.  Such  notification 
requires  MSHA  to  make  an  immediate 
inspection. 

Xline  Safety  and  Health  AdiuimstrvtHjn 
Slope  and  Shaft  Sinking  Plans 

1219-0019 

On  occasion 

Businesses  or  other  for  profit;  Si^all 
businesses  or  organizations 

35  respondents;  40  hours  per  response; 
1,400  total  burden  hours 
Requires  coal  mine  operators  to 

submit  to  MSHA  for  approval  a  plan 

that  will  provide  for  the  safety  of 

workmen  in  each  slope  or  shaft  that  is 

commenced  or  extended. 

Employment  and  Training 
Administration 

Standard  )ob  Corps  Center  RFP  and 
Related  Contractor  Information 
Gathering 

1205-0219;  ETA  6-37,  6-38.  6-39.  6-124, 
6-127,  6-125.  6-127.  6-128,  2180,  2111, 
3-28.  6-131  A/B/C  6-106. 6-101. 6- 
104,  6-105.  6-107,  6-108.  6-61.  6-102,  6- 
103.  6-10,  6-99.  6-98,  6-97. 6-llZ  B- 
135,  6-138,  660 

On  occasion.  Weekly,  Monthly, 
Quarterly,  Semi-annual.  Annually 
State  or  local  governments; 
Businesses  or  other  for-profit;  Federal 
agencies  or  employees;  Non-profit 
institutions.  Small  businesses  or 
organizations 


form  No. 


ETA  6-37,  6-38. 6-39 . 


ETA  6-127 

ETA  6-125 

ETA  6-128 

WCSflTWX 

ETA  2180 

ETA  21 11 

ETA  3-28 _ 

ETA  6-131A 

ETA  6-1313... 
ETA6-136C     . 

ETA  6-108 

ETA  6-101 

ETA  6-104 

ETA  6-105 

ETA  6-107 _ 

ETA  6-108 

ETA  6-61 

ETA  6-102..... 

ETA  6- 103. 

ETA  6-40 

ETA  6-99 ...._ 

ETA  6-98 

ETA  6-97  „_ 

ETA  6-112.  6-135. 


Affected  pubkc 


X  centers.. 


X  centers 

JC  centBfS 

JC  centefs 

JC  centers .« 

JC  centers 

JC  centers 

JCcemers 

Corpsmemosrs.... 
Corpsncmbers .... 
Corpsmembe'S  ... 
Corpsmembers .... 
Corpsmemtiers.... 
Corpsm©fTib6r8 .... 
Cofpsnemt€fs.... 
Cofp8ntemt)efs..„ 
C0Jp8mefnbei8..„ 
Corpsmembofg.... 
CorpsTierPbers .... 
Corpsmembers . 
Corpsmembers . 
Corpsmembers .. 
Corpsmembers 
Corpsmembers. 
Corpsmembers. 


RespowJ- 


107 

107 

107 

107 

107 

250 

107 

77 

1.500 

3.000 

1,500 

60,000 

500 

10.000 

60.000 

eaooo 

1,500 
60,000 

3,500 
2S0 
60,000 
60,000 
60.000 
60,000 
60,000 


Frequency 


Ouarterty 

One-ilme 

Amu«lly 

AnnuaMy 

Weekly 

One-time 

MomMy 

373 

One-ttme 

One-Hme 

One-Ume.. .. 

One-time 

As  needed. 
As  needed.. 

Annuany 

Quarterly 

Weekly 

One-lime 

As  needed.. 
Asrteeded.. 

One-time 

One-time 

One-bme 

One-time 

I  One-time 


Average  lime 
per  response 


tSminules 

each. 
2hours. 
15  mmutes 

2  minutes 
1  XTvrnjte 
2hours. 
2>AlK)ur5 
1  minute. 

3  mirtutes 
9  minutes 
1  minute. 
3  minuies 
3  tninutes 

1  minute. 
3  minutes. 
3  minutes 
3  minutes 
9  mmutes 
9  minutes 
3  minutes 

2  minutes 
9  mmutes. 
15  mimites 
2  minuies. 

1  rref>i'te  cacti 
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1                  Form^to. 

Atiected  publk: 

Respond- 
ents 

Frequertcy 

Average  time 
per  response 

ETA 

Cen 
Mair 
C/M 
AnnL 

6-138 

60.000 
107 
107 

One-time 

One-time - _  

One-time      _.     ...  _     

9  minutes 

er  oper  plan 

JC  centers _    „ „ 

28  t^ours 

JC  centcs 

5  iKXjrs  eadi 

welfare,  outreach  screen,  plan 

JC  centers _.. . 

100 

Ar,nualiv „ _  

2  hours  each 

iial  VST  Of  aoolicl 

JC  centers _ _ 

107  ;  AnnuaJlw 

4txxirs 

ETA  6-124,  ann  staff  tmg..._ „ 

JC  centers 

107 

500 

1.500 

4 

Annual _ - 

Occasionally 

Occasional*y ...   __    

As  needed . 

^fwur  each 

ETA  660 ._! 

Corpsmembers 

9  nmrxites 

TWX  autti  med  terms 

2  minutes. 

Proc 

uremonf  activity 

JC  Contractors - — 

2.200  hours 

135.978  total 

tKMTS 

Standard  Request  for  Proposal  for  the 
operation  of  a  )ob  Corps  Center 
completed  by  prospective  contractors 
for  competitive  procurements  and 
Federal  paperwork  requirements  for 
contract  operators  of  such  centers. 

Signed  at  Washington.  DC  this  24th  day  of 
May  1989. 
Paul  E.  Larson. 

Departmental  Clearance  Officer. 
[YK  Doc.  89-12877  Filed  5-30-89:  8:45  am| 
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Employment  and  Training 
Administration 

Job  Training  Partnership  Act; 
Announcement  of  Proposed 
Noncompetitive  Grant  Awards  to  ttw 
Cincinnati  Pul)iic  Schools 

agency:  Employment  and  Training 
Administration,  Labor. 
ACnOM:  Notice  of  intent  to  award  a 
noncompetitive  grant. 

summary:  The  Employment  and 
Training  Administration  (ETA) 
announces  its  intent  to  award  a  grant  on 
a  noncompetitive  basis  to  the  Cincinnati 
Public  Schools  for  the  provision  of 
specialized  job  training  and  placement 
services  under  the  authority  of  the  Job 
Training  Partnership  Act  [JTPA). 
DATES:  This  grant  agreement  will  be 
executed  by  July  1, 1989,  and  will  be 
funded  for  the  12-month  period  of 
program  year  1989.  Submit  comments  by 
4:45  p.m.  (Eastern  Time),  on  June  15, 
1989. 

ADDRESS:  Submit  comments  regarding 
(he  proposed  assistance  awards  to:  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  Room  C-4305, 
200  Constitution  Avenue,  NW.. 
Washington.  DC  20210.  Attention:  Janice 
E.  Perry:  Reference  FR-DAA-002. 

SUPPiXMENTARY  INFORMATION:  The 

Employment  and  Training 
Administration  (ETA)  announces  its 
intent  to  award  a  noncompetitive  grant 
to  the  Cincinnati  Public  Schools  for  the 


operation  of  a  Career  Match — School  to 
Jobs  Transition  Pilot  Program.  The 
project  will  provide  a  specialized 
curriculum,  in-school  employment 
experience  and  school  to  work 
transition  for  approximately  200  inner 
city  Cincinnati  youths.  This  project  will 
operate  in  a  school  with  a  history  of 
high  dropout  and  related  teen 
pregnancy,  drug  use  and  other  problems 
which  place  youth  at  risk.  Funding  for 
this  activity  is  authorized  by  the  Job 
Training  Partnership  Act  (JTPA),  as 
amended.  Title  IV-Federally 
Administered  Programs.  The  proposed 
funding  is  approximately  $500,000  the 
first  year,  with  second-year  fimding 
contingent  on  the  availability  of  funds. 

Signed  at  Washington,  DC,  on  May  22. 
1989. 

Robert  D.  Parker. 
ETA  Grant  Officer. 

(FR  Doc.  89-12875  Filed  5-30-89;  8:45  am] 
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Job  Training  Partnership  Act, 
Announcement  of  Proposed 
Noncompetitive  Grant  Awards  to  the 
International  Center  for  the  Disabled 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
action:  Notice  of  intent  to  award  a 
noncompetitive  grant. 

SUMMARY:  The  Emplo^onent  and 
Training  Administration  (ETA) 
announces  its  intent  to  award  a  grant  on 
a  noncompetitive  basis  to  the 
International  Center  for  the  Disabled  for 
the  provision  of  specialized  services 
imder  the  authority  of  the  Job  Training 
Partnership  ACT  (JTPA). 
DATES:  This  grant  agreement  will  be 
executed  by  July  1, 1989,  and  will  be 
funded  for  the  60  day  period  of  program 
year  1989.  Submit  comments  by  4:45  p.m. 
(Eastern  Time),  on  June  15, 1989. 
ADDRESS:  Submit  comments  regarding 
the  proposed  assistance  awards  to:  U.S. 
Department  of  Labor.  Employment  and 
Training  Administration,  Room  C-4305, 
200  Constitution  Avenue,  NW., 


Washington,  DC  20210,  Attention:  Janice 
E.  Perry:  Reference  FR-DAA-003. 

SUPPLEMENTARY  INFORMATION:  The 

EmplojTnent  and  Training 
Administration  (ETA)  announces  its 
intent  to  award  a  noncompetitive  grant 
to  the  Internationa!  Center  for  the 
Disabled.  The  proposed  grantee  will 
conduct  a  survey  of  parents  educators, 
and  yoimg  disabled  persons  to  assess 
how  well  the  schools  and  special 
education  systems  are  meeting  the 
needs  of  disabled  children  in  the  areas 
of  work,  relevant  education  and 
training.  The  end  product  will  provide 
guidelines  for  improving  education  and 
traming  to  enhance  future  emplo>'ment 
prospects  for  disabled  Americans. 
Funds  for  this  activity  are  authorized  by 
the  Job  Training  Partnership  Act  (JTPA), 
as  amended.  Title  IV — Federally 
Administered  Programs.  The  proposed 
funding  is  approximately  $50,000,  and 
the  project  will  be  completed  in  60  days. 

Signed  at  Washington.  DC.  on  May  22. 
1989. 

Robert  D.  Parker, 
ETA  Grant  Officer 
|FR  Doc.  89-12876  Filed  5-30-89:  8;45  am] 
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Mine  Safety  and  Health  Administration 
(Docket  No.  M-8»-6»-C] 

Elijah  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Elijah  Coal  Company,  P.O.  Box  453. 
Heidrick,  Kentucky  40949  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.313  (methane  monitor)  to  its  No. 
2  Mine  (I.D.  No.  15-16600)  located  in 
Knox  County.  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioners 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  methane  monitor  be 
installed  on  electric  face  cutting 
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equipment,  continuous  mining  machines, 
longwall  face  equipment  and  loading 
machines.  The  monitor  is  required  to  be 
properly  maintained  and  frequently 
tested. 

2.  No  methane  has  been  detected  in 
the  mine. 

3.  The  three-wheel  tractors  are 
permissible  DC-powered  machines, 
without  hydraulics.  Approximately  30- 
40%  of  the  coal  is  hand-loaded  into  a 
drag-type  bucket.  Approximctely  20%  of 
the  time  that  the  tractor  is  in  use.  it  is 
used  as  a  mantrip  and  supply  vehicle. 

4.  As  an  alternate  method,  petitioner 
proposes  to  use  hand-held  continuous 
oxygen  nnd  methane  monitors  instead  of 
methare  monitors  on  three-wheel 
tractors.  !n  further  support  of  this 
request,  petitioner  states  that: 

(a)  Each  three-wheel  tractor  would  be 
equipped  with  a  hand-held  continuous 
monitoring  methane  and  oxygen 
detector  and  ail  persons  would  be 
trained  in  the  use  of  the  detector 

(b)  Prior  to  allowing  the  coal  loading 
tractor  in  the  face  area,  a  gas  test  would 
be  performed  to  determine  the  methane 
concentration  in  the  atmosphere.  When 
the  elapsed  time  between  trips  does  not 
exceed  20  minutes,  the  air  quality  would 
be  monitored  continuously  after  each 
trip.  This  would  provide  continuous 
monitoring  of  the  mine  atmosphere  for 
methane  to  assure  the  detection  of  any 
methane  buildup  between  trips; 

(c)  If  one  percent  methane  is  defected. 
the  operator  would  manually  deenergizp 
the  battery  tractor  immediately. 
Production  would  cease  and  would  not 
resume  until  the  methane  level  is  lower 
than  one  percent: 

(d)  A  spare  continuous  monitor  would 
be  available  to  assure  that  all  coal 
hauling  tractors  would  be  equipp«>d  with 
a  continuous  monitor 

(e)  Each  monitor  would  be  removed 
from  the  mine  at  the  end  of  the  shift,  and 
would  be  inspected  and  charged  by  a 
qualified  person.  The  monitor  would 
also  be  calibrated  monthly:  and 

(f)  No  alterations  or  modifications 
would  be  made  in  addition  to  the 
manufacturer's  specifications. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  T^ese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627. 4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 


30. 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address- 
Patricia  W.  Silvey. 

Director.  Office  of  Standards.  Rei;vIalions 
and  Variances. 
Dated:  May  23, 1989. 

|FR  Doc  89-12872  Filed  5-30-«»:  8  45  dm) 
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[Docket  No.  M-89-70-C) 

Golden  Oak  Mining  Co.;  Petition  for 
IModificatlon  of  Application  of 
Mandatory  Safety  Standard 

Golden  Oak  Mining  Company,  HC  85. 
Box  177,  Whitesburg,  Kentucky  41838 
h.is  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1710  (cabs  and 
canopies)  to  its  Black  Oak  No.  8  Mine 
(14).  No.  15-16392)  located  in  Knott 
County,  Kentucky.  The  petition  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  14CM-5  )oy 
continuous  miner  for  use  in  Section  002. 

2.  The  use  of  cabs  or  canopies  on  the 
continuous  miner  would  result  in  a 
diminution  of  safety  because  the  cabs  or 
canopies: 

(a)  Would  limit  the  operator's 
visibility  causing  the  operator  to  lean 
out  while  in  motion,  exposing  the 
operator  and  others  to  danger. 

(b)  Would  limit  the  operator's  seating 
position,  creating  cramped  conditions 
resulting  in  unnecessary  fatigue, 
reduced  alertness  and  safety:  and 

(c)  Would  hit  and  weaken  the  roof 
bolts. 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard 
in  mining  heights  of  50  inches  or  less. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comnrents  must  be  filed  *vith  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627. 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
rercived  in  that  office  on  or  before  June 
30, 1989.  Copies  of  the  petition  are 
available  for  Inspection  at  that  address. 

Dote;  Miiy  23. 1989. 

Patricia  W.  Silvey, 

Director.  Off  ice  of  Standards,  ReguJotions 

and  Variances. 

(FR  Doc  89-12873  Filed  5-30-8*  8:45  ani| 
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[Docket  No.  M-89-67-C] 

The  Ottio  VaHey  Coal  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

The  Ohio  Valley  Coal  Company,  bbtiM 
Pleasant  Ridge  Road,  Alledonia,  Ohio 
43902  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1700  (oil  and 
gas  wells)  to  its  Powhatan  No.  6  Mine 
(l.D.  No.  33-01159)  located  in  Belmont 
County.  Ohio.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  barriers  be  established 
and  maintained  around  oil  and  gas  wells 
penelrating  coal  beds. 

2.  As  an  alternate  method,  petitioner 
proposes  to  clean  out  and  plug  oil  and 
gas  wells  using  specific  techniques  and 
procedures  as  outlined  in  the  petition 

3.  In  addition,  petitioner  proposes  to 
mine  through  the  plugged  oil  or  gas  well 
Prior  to  mining  through,  the  petitioner 
would  confer  with  the  MSHA  District 
Manager  for  approval  of  the  specific 
mining  procedures,  and  appropriate 
officials  would  be  allowed  to  observe 
the  process  and  all  mining  would  be 
under  the  direct  supervision  of  a 
certified  official. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  Ail 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
30. 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  ad Jress. 

Date  May  19. 1089. 

Pallida  W.  Silvey, 

Director.  Otfiie  iif  Standards.  Regulaiioiis 
and  Variances. 

jFR  Dor.  89-1287-.  Filed  5-.30-89;  8:45  am) 
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I  Docket  No.  Ili»»  66  C] 

River  Processing,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

River  Processing,  Inc.,  P.O.  Box  1055, 
Hazard.  Kentucky  41701  has  filed  a 
petition  to  modify  the  application  of  30 


CFR  75.1710  (cabs  and  canopies)  to  its 
Selina  No.  1  Mine  (I.D.  No.  15-12396) 
and  its  Melanie  No.  2  Mine  (I.D.  No.  15- 
12341)  both  located  in  Knott  County, 
Kentucky.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
installed  on  the  mine's  electric  face 
equipment. 

2.  Installation  of  cabs  or  canopies  on 
the  mine's  electric  face  equipment 
would  result  in  a  diminution  of  safety  to 
the  miners  affected  because  the 
canopies  would: 

(a)  Limit  the  operator's  visibility 
causing  the  operators  to  lean  out  while 
in  motion,  exposing  themselves  to 
danger, 

(b)  Create  a  hazard  by  shearing  off  the 
roof  support 

(c)  Hinder  the  operator  from  making  a 
rapid  escape  from  the  equipment  should 
the  need  arise; 

(d)  Create  cramped  conditions  causing 
fatigue  resulting  in  reduced  alertness 
and  safety:  and 

(e)  Cause  operators  to  strike  their 
heads  on  top  of  the  canopies  while 
traveling  over  undulating  surfaces. 

3.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard 
in  mining  heights  l>elow  50  inches. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  liiese 
comments  must  be  filed  writh  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
30, 1989.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Date:  May  23, 1989. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards.  Regulations 

and  Variances. 

jFR  Doc.  89-12871  Filed  5-30-89;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  89-41] 

NASA  Advisory  Council  (NAC),  Space 
Science  and  Applications  Advisory 
Commtttee  (SSAAC),  Life  Sciences 
Sut>conMnlttee;  Meeting. 

agency:  National  Aeronautics  and 
Space  Administration. 


ACTION:  Notice  of  Meeting. 


summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Coimcil.  Space  Science 
and  Applications  Advisory  Committee. 
Life  Sciences  Subcommittee. 
DATES:  June  19, 1989,  9  a.m.  to  5:15  p.m.. 
June  20. 1989.  8:30  a.m.  to  2  p.m. 
ADDRESSES:  Holiday  Inn  Capitol.  550  C 
Street  SW..  Washington,  DC  20024. 
FOR  FURTHER  INFORMAHON  CONTACT: 
Dr.  Ronald  J.  White.  Code  EB,  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546  (202/453-1470). 
SUPPLEMENTARY  INFORMATION:  The 

Space  Science  and  Applications 
advisory  Committee  consults  with  and 
advises  the  NASA  Office  of  Space 
Science  and  Applications  (OSSA)  on 
long  range  plans  for,  work  in  progress 
on,  and  accomplishments  of  NASA's 
Space  Science  and  Applications 
programs.  The  Life  Sciences 
Subcommittee  provides  advice  to  the 
Life  Sciences  CHvision  concerning  all  of 
its  programs  in  the  space  life  sciences. 
The  Subcommittee  %vill  meet  to  discuss 
the  status  of  the  Life  Sciences  budget. 
1990  Strategic  Plan,  Activities  of  the 
SSAAC  and  the  Aerospace  Medicine 
advisory  Committee  (AMAC),  and 
receive  reports  from  the  Life  Support 
Management  Working  group.  The 
Sul>committee  is  chaired  by  Dr.  Francis 
J.  Haddy  and  is  composed  of  17 
members,  the  meeting  will  be  closed  on 
Tuesday,  June  20,  from  11  a.m.  to  11:45 
a.m.  to  discuss  and  evaluate 
qualificatioAs  of  candidates  being 
considered  for  membership  on  the 
Subcommittee.  Such  discussions  would 
invade  the  privacy  of  the  individuals 
involved.  Since  this  session  will  be 
concerned  with  matters  listed  in  5  U.S.C. 
552(c)(6),  it  has  been  determined  that  the 
meeting  vrill  be  closed  to  the  pubUc  for 
this  period  of  time.  The  remainder  of  the 
meeting  will  be  open  to  the  public  up  to 
the  capacity  of  the  room  (approximately 
45  including  Subcommittee  members) . 

• 
Type  of  Meeting 

Open — except  for  a  closed  session  as 
noted  in  the  agenda  below. 

Agenda 

Monday.  June  19 
9  a.m. — Introduction  and  Chairman's 

Remarks. 
9:15  a.m. — Office  of  Space  Science 

and  Applications  (OSSA)  Status 

and  Life  Sciences. 
10:30  a.m. — Life  Sciences  Budget  & 

1990  Strategic  Plan. 


BEST  COPY  AVAILABLE 


1:30  p.m.— Activities  of  the  Space 
Science  and  Applications  Advisory 
Committee  (SSAAC)  and  the 
Aerospace  Medicine  Advisory 
Committee  (AMAC). 

2:30  p.m. — ^The  Space  Studies  Board  of 
the  National  Academy  of  Sciences 
(NAS)/National  Research  Council 
(NRC). 

5:15  p.m. — Adjourn. 
Tuesday. June  20 

8:30  a.m — Life  Support  Management 
Working  Group  Report. 

10:15  a.m. — Discussion  of  Committee 
Taslcs  and  Fimctions. 

IIKJO  a.m. — Closed  Session. 

1  p.m.— Committee  Strategy  and 
Actions. 

2  p.m. — Ad)oum. 

May  24. 1989. 
lolm  W.  GefT. 

Adviso'y  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  88-12895  Piled  5-30-89:  8:45  am) 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Public  Hearing  In  Cleveland,  OMo,  on 
Railroad  AccMent 

In  connection  with  the  investigation  of 
the  derailment  of  CSX  Train  D812-26 
and  fire  involving  Butane,  at  MP  16.1  in 
Akron  Ohio,  February  28, 1989.  the 
National  Transportation  Safety  Board 
will  convene  a  pubHc  hearing  at  9K)0 
a.m.  (local  time),  on  Monday.  June  26. 
1989.  at  the  StoulTer  Tower  City  Plaza 
Hotel.  The  Gold  Room.  3rd  Floor,  24 
Public  Square.  Cleveland.  Ohio.  For 
more  information  contact  Mike  Benson. 
Office  of  Government  and  Public 
Affairs.  National  Transportation  Safety 
Board.  800  Independence  Avenue,  SW.. 
Washingtoa  DC  20594.  telephone  (202) 
382-6607. 

May  24. 1989. 
Bea  Hardesty. 

Federal  Register  Liaison  Officer. 

[FR  Doc.  89-12865  Filed  5-30-89;  8  45  ami  , 
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NUCLEAR  REGULATORY 
COMMISSION 

Generic  Letter  (GL)  89-M;  Guidance 
on  Developing  Acceptable  Inservice 
Testing;  Meeting 

SUMMARY:  The  United  States  Nuclear 
Regulatory  Commission  (the 
Commission)  is  planning  to  hold  four 
public  meetings  to  discuss  Generic 
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I  etter  (GL)  89-04.  "Guidance  on 
Developing  Acceptable  Inservice 
Testing  Programs".  The  purpose  of  the 
meetings  is  to  discuss  the  guidance 
contained  in  the  GL  with  the  operators 
of  commercial  nuclear  power  plants  and 
near  term  operating  license  applicants  of 
nuclear  power  plants.  The  Commission 
staff  is  planning  a  presentation  on  the 
contents  of  GL  This  presentation  is 
expected  to  be  brief  with  the  main  focus 
of  the  meeting  being  the  discussion  of 
any  questions  the  licensees  and 
applicants  may  have  on  the  contents  of 
the  GL. 

DATI  AND  locatiom:  The  meetings  will 
be  held  from  10:00  a.m.-5:00  p.m.  on  the 
following  dates  at  the  following 
locations: 

Region  I:  June  5, 1989.  NRG  Region  I 
Office.  475  Allendale  Road,  king  of 
Prussia.  PA  19408,  (215)  337-5000 

Region  II:  June  8, 1980.  Ramada  Inn 
Airport.  1419  Virginia  Avenue. 
Atlanta.  GA.  30337,  (404)  768-7800 

Region  III:  June  13. 1989. 0'Hare 
Marriott.  8535  West  Higgins  Road, 
Chicago.  IL,  60631.  (312]  603-4444 

Region  IV  »  V:  June  15. 1989.  Holiday 
Inn  Airport.  245  South  Airport  Blvd., 
South  San  Francisco.  CA.  94080.  (415) 
589-7200 

pon  rxmxHan  ink)iimation  contact: 

John  J.  ilayes.  Jr..  Office  of  Nuclear 
Reactor  Regulation.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Telephone  (301)  492-1456. 

tUPPLIMENTANY  INFOKMATION:  In  order 
that  the  staff  may  prepare  for  the 
meetings  and  so  that  the  meetings  may 
be  more  beneficial  to  the  participants, 
licensees  and  applicants  are  requested 
to  forward  their  questions  on  the  GL  to 
their  respective  licensing  project 
manager  at  the  NRC.  However,  the  staff 
will  entertain  questions  from  the 
participants  even  If  they  have  not  been 
previously  submitted  to  the  staff. 
Opportunities  will  also  exist  for  the 
public  to  ask  questions,  however  priority 
will  be  given  to  licensees  and  applicants 
and  their  representatives. 

Dated  in  Ruckville.  Maryland,  this  the  24th 
day  of  May  198fl. 

For  the  Nuclear  ReKul.itory  Commission. 
John  |.  Hayes,  |r.. 

Project  Manager.  Project  Directorate  ll-l. 
Division  of  Reactor  ProjecU  l/ll.  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc  8»-12a91  Filed  &-30-a9;  8:45  am) 
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[Docket  No.  50-440] 

The  CItvtIand  Electrical  Illuminating 
Co.  et  at.;  Isauanca  of  Amandmant  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  21  to  Facility  Operating 
License  No.  NPF-58,  issued  to  The 
Cleveland  Electric  Illuminating 
Company,  Duquesne  Light  Company. 
Ohio  Edison  Company.  Pennsylvania 
Power  Company  and  Toledo  Edison 
Company  (the  licensees),  which  revised 
the  Technical  SpeciHcations  for 
operation  of  the  Perry  Nuclear  Power 
Plant.  Unit  No.  1.  located  in  Lake 
County.  Ohio.  The  amendment  was 
effective  as  of  the  date  of  issuance. 

The  amendment  modified  the 
Technical  SpeciHcations  to  add  two 
valves  to  Table  3.6.4-1.  Containment 
Isolation  Valves,  and  one  valve  control 
switch  to  Table  3.3.7.4-1  Division  1 
Remote  Shutdown  System  Controls. 
This  is  a  result  of  a  system  modification 
adding  two  valves  to  the  Suppression 
Pool  Cleanup  System  to  avoid  making 
one  leg  of  the  Residual  Heat  Removal 
System  inoperable  while  in  suppression 
pool  cleanup. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
March  20. 1989  (54  FR  11463).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  January  18. 1989,  (2) 
Amendment  No.  21  to  License  No.  NPF- 
58,  (3)  the  Commission's  related  Safety 
Evaluation  dated  May  23, 1989  and  (4) 
the  Environmental  Assessment  dated 
May  16, 1989.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 


Gelman  Building.  2120  L  Street  NW..  and 
at  the  Perry  Public  Library.  3753  Main 
Street.  Perry.  Ohio  44081.  A  copy  of 
items  (2).  (3)  and  (4)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects  III. 
IV.  V  and  Special  Projects. 

Dated  at  Rockville.  Maryland  this  23rd  day 
of  May  1989. 

For  the  Nuclear  Regulatory  Commission. 
John  N.  Hannon, 

Director.  Project  Directorate  III-3  Division  of 
Reactors  Projects — ///.  IV,  Vand  Special 
Projects  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  89-12890  Filed  5-30-89;  8:45  am] 
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Biweekly  Notice  Applicatlona  and 
Amendments  to  Operating  Ucenaes 
Involving  No  Significant  Hazards 
Conaideratlons 

L  Background 

Pursuant  to  Public  Law  (P.L.)  97-415. 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  May  6, 1989 
through  May  19. 1989.  The  last  biweekly 
notice  was  published  on  May  17, 1989 
(54  FR  21297). 

NO'nCE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  LICENSE  AND 
PROPOSED  NO  SIGNinCANT 
HAZARDS  CONSIDERATION 
DETERMINA'nON  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration  and  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216,  Phillips 
Building.  7920  Norfolk  Avenue. 
Bethesda.  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NW., 
Washington.  DC.  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  June  30, 1989  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  lo  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  par^  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 


should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
.  and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 


expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  US 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention; 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW..  Washington.  DC.  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  ^e  following  message  addressed  to 
[Project  Director):  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  fihngs  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington.  DC. 
and  at  the  local  public  document  room 
for  the  particular  facility  involved. 


fj 
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Carolina  Power  k  Light  Company,  et  al.. 
Docket  No8. 50-325  and  50-324. 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2.  Bninswick  County.  North 
Carolina 

Date  of  application  for  amendments: 
June  22, 1988 

Description  of  amendment  request: 
The  amendments  would  delete  the 
residual  heat  removal  (RHR]/service 
water  discharge  differential  pressure 
instrument  (transmitter  and  indicator) 
from  the  Technical  Specifications  (TS) 
for  each  unit.  The  licensee  states  that 
operability  is  not  required  to  ensure  the 
RHR  and  service  water  systems  function 
as  designed.  The  subject  indication  is 
located  on  the  remote  shutdown  panel 
for  each  unit.  This  panel  is  utilized  to 
shut  down  the  unit  and  maintain 
shutdown  conditions  in  the  event 
control  room  habitability  is  lost. 

Basis  for  proposed  no  significant 
hazard  consideration  determination: 
The  Conunission  has  provided 
standards  for  determining  whether  a  no 
significant  hazard  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  Carolina  Power  & 
Light  Company  (CP&L)  has  reviewed  the 
proposed  changes  to  the  TS  and  has 
determined  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration  for  the 
following  reasons: 

1.  The  design,  function,  and  operation  of 
the  plant  tystems  will  remain  unchanged. 
Item  9.  "Residual  Heat  Removal  Service 
Water  Discharge  Differential  Pressure."  and 
instruments  E11-PDT-N002BX  and  Ell-PDI- 
3344  are  being  deleted  from  Tables  3.3.5.2-1 
and  4.3.5.2-1  because  they  are  not  required  to 
ensure  that  the  RHR  and  service  water 
systems  function  as  designed.  The  RHR  heat 
exchanger  differential  pressure  is  not  an 
indicator  of  heat  exchanger  performance; 
therefore,  it  does  nothing  to  ensure  that 
sulTicient  capability  is  available  to  permit 
shutdown  and  maintenance  of  hot  shutdown 
from  locations  outside  the  control  room. 
Thus,  these  instruments  should  not  be 
considered  remote  shutdown  monitoring 
instruments  and  should  be  deleted  from 
Tables  3.3.5.2-1  and  4.3.5.2-1.  Since  they  are 
not  remote  shutdown  monitoring  instruments, 
their  deletion  from  Table  3.3.5.2-1  and  4.3.5.2- 
1  %vill  not  increase  the  probability  of  an 
accident,  nor  will  it  change  the  consequences 
of  an  accident  previously  evaluated. 


2.  Instruments  E11-PDT-N002BX  and  Ell- 
PDI-3344  provide  relative  system  pressure 
only  and  are  not  relied  upon  for  remote 
shutdown.  Thug,  these  instruments  need  not 
be  considered  remote  shutdown  monitoring 
instruments  and  should  be  removed  from 
Tables  3.3.5.2-1  and  4.3.5.2-1.  Their  deletion 
H-iU  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  because  they  were 
not  relied  upon  under  accident  conditions  for 
remote  shutdown  purposes  and  they  will 
continue  to  perform  their  design  function  in 
the  same  manner  as  l>efore. 

3.  The  capability  to  permit  shutdown  and 
maintain  hot  shutdown  of  the  facility  from 
outside  the  control  room  is  not  compromised 
by  deleting  Instruments  E11-PDT-N002BX  and 
Ell-PDI-3344  from  Tables  3.3.5.2-1  and  4.3.4.2- 
1.  These  instruments  currently  do  not  perform 
a  remote  shutdown  monitoring  function:  they 
only  provide  a  relative  system  differential 
pressure  which  is  not  relied  upon  in  the  BSEP 
remote  shutdown  procedures  to  achieve 
remote  shutdown.  Therefore,  the  proposed 
amendment  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  staff  has  reviewed  the  CP&L 
determinations  and  is  in  basic 
agreement  with  them.  RHR/Service 
Water  differential  pressure  indication 
on  the  remote  shutdown  panel  is  not 
required  to  shut  the  plant  down  or  keep 
it  shut  down:  and  this  indication  is  not 
utilized  in  the  procedure  entitled  "Plant 
Shutdown  from  Outside  Control  Room." 
Accordingly,  the  Commission  proposes 
to  determine  that  these  changes  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library.  601 S.  College  Road. 
Wilmington.  North  Carolina  28403-3297. 

Attorney  for  licensee:  R.  E.  Jones. 
General  Counsel.  Carolina  Power  ft 
Light  Company.  P.  O.  Box  1551.  Raleigh. 
North  Carolina  27602 

NRC  Project  Director  Elinor  G. 
Adensam 

Connecticut  Yankee  Atomic  Power 
Company.  Docket  No.  50-213.  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  amendment  request'  April  14. 
1989 

Description  of  amendment  request- 
The  proposed  amendment  provides 
changes  to  Technical  Specification 
Sections  3.17.1.  "Axial  Offset"  and 
3.17.2.  "Linear  Heat  Generation  Rate"  to 
support  coastdown  operation  of  the 
Haddam  Neck  Plant  at  the  end  of  Cycle 
15. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exist 
as  stated  in  10  CFR  50.92.  The  licensee 


has  evaluated  the  proposed  amendment 
against  the  standards  provided  in  50.92 
and  determined  that  the  proposed 
amendment  will  not: 

1.  Involve  a  signi^cant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Operation  during  coastdown  is  beyond  the 
scope  of  the  current  design  basis  LOCA 
analysis  for  the  Haddam  Neck  Plant.  The 
current  design  basis  assumes  operation 
consistent  with  the  Tave  program. 
Coastdown  operation  immediately  following 
end  of  core  life  maintains  100%  thermal 
power  by  reducing  Tave,  while  fully  opening 
the  turbine  control  valves.  Post  LOCA 
analysis  sensitivities  have  shown  that  a 
reduction  in  the  core  inlet  temperature,  while 
maintaining  full  power,  yields  an  increase  in 
the  projected  peak  cladding  temperature 
(PCT)  for  the  large  break  LOCA.  This 
increase  in  PCT  is  due  to  the  reduction  in 
reverse  core  flow  during  blowdown  after  the 
coastdown  of  the  reactor  coolant  pumps.  The 
reduced  flow  yields  higher  temperatures  at 
the  end  of  blowdown,  which  yields  a  higher 
PCT  after  the  adiabatic  heatup  and  beginning 
of  core  recovery. 

These  sensitivities  have  also  shown'  that 
between  100  and  90%  power,  the  sensitivity 
to  the  core  inlet  temperature  liecomes 
insignificant  relative  to  the  drop  in  power. 

In  order  to  bound  operation  during 
coastdown,  the  current  limiting  case  (double 
ended,  cold  leg  guillotine,  Co  =  1.0)  was  re- 
analyzed at  full  power,  but  with  a  boimding 
coastdown  core  inlet  temperature  at  90% 
power  (Tinlet  =  510*  F).  This  re-analysis 
shows  that  the  limiting  LHCR  must  be 
reduced  from  the  normal  end  of  cycle  value 
of  14.6  kw/ft  to  13.5  kw/ft  to  maintain  the 
PCT  less  than  the  Interim  Acceptance 
Criteria  limit  of  2300*  F. 

The  axial  offset  (AO)  limits  were 
developed  for  the  new  LHCR  limit  during 
coastdown.  The  new  AO  limits  are  slightly 
more  restrictive  on  the  negative  side. 

The  proposed  changes  ensure  that  there  is 
no  increase  or  change  in  the  probability  of 
occurrence  of  any  design  basis  accidents. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  to  the  technical 
specifications  ensure  that  the  plant  response 
to  an  accident  during  coastdown  operation  is 
essentially  within  the  design  basis  of  the 
plant 

The  large  break  LOCA  response  during 
coastdown  has  been  changed,  but  the  PCT  as 
a  function  of  time  after  break  retains  the  key 
characteristics  associated  with  blowdown. 
refill  and  reflood.  The  reduction  in  the  LHCR 
ensures  that  the  PCT  remains  less  than  2300* 
F  for  a  postulated  design  basis  event  during 
coastdown  conditions. 

There  are  no  new  failure  modes  associated 
with  the  proposed  technical  specification 
changes.  Therefore,  the  changes  do  not 
present  the  possibility  for  a  new,  unanalyzed 
accident. 

3.  Involve  a  signiHcant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  to  the  technical 
specifications  ensure  that  the  margins  of 


safety  have  not  tieen  reduced  significantly. 
The  reduction  in  the  allowable  LHCR  from 
14.6  to  13.5  kw/ft  during  coastdown  operation 
after  the  end  of  core  life  restores  the  PCT  to 
less  than  2300*  F.  The  new  AO  limits  provide 
alarm  points  to  assure  that  operation  above 
an  LHCR  of  13.5  kw/ft  is  prohibited.  Since 
the  PCT  remains  less  than  2300*  F.  there  is  no 
impact  on  the  protective  boundaries. 

The  NRC  staff  has  reviewed  this 
analysis  and  based  on  this  review,  it 
appears  that  the  three  criteria  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
application  for  amendment  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Russel  Library,  123  Broad 
Street,  Middletown.  Comiecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Berry  &  Howard. 
Counselors  at  Law,  City  Place,  Hartford. 
Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stolz 

Connecticut  Yankee  Atomic  Power 
Company.  Docket  No.  50-213.  Haddam 
Neck  Plant  Middlesex  County. 
Comiecticut 

Date  of  amendment  request-  April  21. 
1989 

Description  of  amendment  request: 
The  proposed  amendment  will  revise 
and  combine  Technical  Specification 
Section  3.6.  "Core  Cooling  Systems." 
Section  3.7.  "Minimum  Water  Volume 
and  Boron  Concentration  in  the 
Refueling  Water  Storage  Tank."  and 
Section  4.3,  "Core  Cooling  Systems  - 
Periodic  Testing,"  into  a  new  Technical 
Specification  Section  3.6  titled 
"Emergency  Core  Cooling  Systems." 
This  new  section  will  follow  the 
Westinghouse  Standard  format 
Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFK  50.92(c)  for 
determining  whether  a  significant 
hazards  consideration  exists.  In 
accordance  with  10  CFR  50.92 
Connecticut  Yankee  Atomic  Power 
Company  has  reviewed  the  proposed 
Technical  Specification  and  concluded 
that  they  do  not  involve  a  significant 
hazards  consideration  because  the 
changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  determination  of 
whether  or  not  a  proposed  change  is 
equivalent,  more  restrictive  (or  a  new 
requirement]  or  less  restrictive  is  based  on 
the  Limiting  Condition  for  Operation  (LCO) 
and  Applicability  Requirements  since  it  is 
these  requirements  which  will  impact  the 
design  basis  accidents.  In  general,  the 
conversion  to  the  W  STS  yields  more 
extensive  and/or  restrictive  Action  or 
Surveillance  Requirements.  As  described 


above,  most  of  the  changes  are  more 
restrictive  in  that  there  are  no  comparable 
requirements  in  the  existing  Technical 
Specifications,  and  the  proposed  changes  are 
equivalent  to  the  W  STC.  For  the  few  changes 
that  are  less  restrictive,  justification  is 
provided  for  the  changes.  Since  the  proposed 
Sections  3.6.1  through  3.6.4  do  not  reduce  the 
availability  or  the  reliability  of  the  ECCS.  the 
consequences  of  the  design  basis  accidents 
remain  unchanged. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  Because  there  are  no 
hardware  modifications  associated  with  the 
proposed  changes,  the  performance  of  safety 
related  systems  remains  unaffected  during 
operations.  The  operability  requirements  are 
increased  over  the  current  requirements  thus 
enhancing  the  perfonnance  of  safety  systems. 
Therefore,  the  proposed  Technical 
Specifications  will  not  modify  the  plant 
response  to  the  point  where  it  can  be 
considered  a  new  accident  nor  are  any 
credible  failure  modes  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  Because  the  changes 
proposed  herein  provide  acceptable  results 
for  the  design  basis  accident,  no  additional 
burden  will  be  placed  on  the  protective 
boundaries  for  postulated  accidents.  In 
addition,  there  are  no  plant  hardware 
modifications  associated  with  this  change 
and  hence,  there  is  no  direct  impact  on  the 
protective  Iraundaries.  The  proposed 
Technical  Specifications  do  not  affect  the 
safety  limits  of  the  protective  boundaries  and 
the  bases  of  the  proposed  Technical 
Specifications  have  l>een  modified  to  reflect 
the  proposed  changes. 

The  NRC  staff  has  reviewed  this 
analysis  and  based  on  this  review,  it 
appears  that  the  three  criteria  are 
satisfied.  Therefore,  die  NRC  staff 
proposes  to  determine  that  the 
application  for  amendment  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Russel  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day.  Berry  &  Howard. 
Coimselors  at  Law,  City  Place.  Hartford. 
Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stolz 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247.  Indian  Point 
Nuclear  Generating  Unit  No.  2. 
Westchester  County.  New  York 

Date  of  amendment  request: 
September  30, 1988,  as  supplemented 
January  10, 1989,  March  30, 1989  and 
April  14, 1989. 

Description  cf  amendment  request: 
This  amendment  would  amend  the 
Indian  Point  Unit  No.  2  Operating 
License  and  Technical  Specifications  to 
authorize  operation  of  the  plant  at  core 
power  levels  not  in  excess  of  3071.4 
MWt.  The  following  changes  to  the 
Operating  License  and  Technical 


Specifications  would  be  included  in  the 
proposed  amendment: 

1.  Rated  Power  -  The  proposed 
amendment  would  increase  the 
maximum  allowable  power  level  in 
license  condition  2.C.1  of  the  Operating 
License  and  the  definition  of  Rated 
Power  in  Technical  Specification  l.l.a.  - 
fi-om  2758  MWt  to  3071.4  MWL 

2.  Overtemperature  Delta-T  and 
0\'erpower  Delta-T  Setpoints  -  The 
proposed  amendment  would  revise  the 
nominal  average  temperature  value  at 
rated  power  for  the  Overtemperature 
Delta-T  and  Overpower  Delta-T 
protection  logic  functions  in  Technical 
Specifications  2.3.1.B(4)  and  2.3.1  .B(5) 
from  570°  F  to  less  than  or  equal  to 
579.7°  F.  These  changes  would  reflect 
the  increased  temperature  allowed  at 
the  increased  power  level. 

3.  DNB  Parameters  -  TYie  proposed 
amendment  would  increase  the 
allowable  average  reactor  coolant 
system  temperature  in  Technical 
Specification  3.1.G.a  from  less  than  or 
equal  to  573.5°  F  to  less  than  or  equal  to 
587.2°  F.  This  change  would  reflect  the 
increased  average  temperature  allowed 
at  the  increased  power  level. 

4.  Auxiliary  Feedwater  Flow  -  The 
proposed  amendment  would  increase 
the  minimum  required  flow  capability  of 
each  of  the  auxiliary  feedwater  pumps 
as  specified  in  Technical  Specification 
3.4.A.(2)  from  300  gpm  to  380  gpm. 

5.  Secondary  Steam  Flow  -  The 
proposed  amendment  would  revise  the 
Basis  for  Technical  Specification  3.4  to 
reflect  the  increased  steam  How 
(increased  from  11.669.736  to  13.310.000 
Ibs/hr)  that  would  be  associated  with 
operation  at  the  increase  pow^r  level 
liie  percentage  of  total  main  steam 
safety  valve  relieving  capacity  that  this 
increased  steam  flow  represents  would 
also  be  changed  from  129  percent  of 
total  secondary  steam  flow  to  114 
percent  of  total  secondary  steam  flow. 

6.  Decay  Time  Prior  to  Fuel  Movement 
•  The  proposed  amendment  would 
increase  the  minimum  time  specified  in 
Technical  Specification  3.8.B.4  and  its 
associated  Basis  required  following 
plant  shutdown  before  fuel  may  be 
handled  in  the  reactor  from  131  hours  to 
174  hours. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  Involve  a  • 
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significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  Create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

In  accordance  with  the  above  criteria, 
the  licensee  provided  the  following  no 
significant  hazards  analysis  for  the  six 
categories  of  changes  discussed  above. 

1.  Rated  Power 

The  analysis  results  show  that  the 
proposed  change*  do  not  involve  a  signiHcant 
hazards  consideration  because  the  operation 
of  Indian  Point  Unit  No.  2  in  accordance  with 
these  changes  would  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  This  is  based  on  the 
original  design  basis  of  the  plant  as 
connrmed  b>  the  analyses  supporting  original 
plant  licensure.  These  include  an 
environmental  evaluation  which  assumed 
stretch  rated  conditions  and  a  radiological 
evaluation  conducted  at  3216  MWt.  These 
analyses  have  been  further  confirmed  by 
analyses  performed  pursuant  to  the 
methodology  of  WCAP-10283. 

(2)  Create  the  possibility  of  a  new  or 
di^erenl  kind  of  accident  from  any  accident 
previously  evaluated.  This  is  based  on  the 
system  and  components  reviews 
accompanying  original  plant  licensure,  as 
confirmed  by  analyses  recently  conducted, 
all  of  which  verify  the  capability  of  systems 
and  components  to  operate  at  the  stretch 
rated  conditions. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  Accident  analyses,  bodi 
past  and  present,  performed  at  the  stretch 
rated  conditions  demonstrate  that  DN'B 
design  basis  remains  unchanged,  that  the 
RCS  pressure  limit  of  2735  psig  will  not  be 
exceeded,  and  that  LOCA  results  remain  well 
below  the  regulatory  limits  given  in  10  CFR 
S0.4a 

Ba.sed  on  the  above,  the  licensee  concludes 
that  the  amendment  request  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  does  not  create  the  possibility  of  a 
new  or  difTerent  kind  of  accident  from  any 
accident  previously  evaluated:  and  does  not 
involve  a  reduction  in  a  required  margin  of 
safety. 

2.  Overiemperature  Delta-T  and 
Overpower  Delta-T  Setpoints 

The  Commission  has  provided  guidance 
concerning  the  application  of  the  standards 
for  determining  whether  a  significant  hazards 
consideration  exists  by  providing  certain 
examples  (51  FR  7751).  Example  (vi)  of  diose 
involving  no  significant  hazards 
consideration  discusses  a  change  which  may 
reduce  a  safety  margin  but  where  the  results 
are  clearly  within  all  acceptance  criteria  with 
respect  to  the  system  or  component.  The 
proposed  change  reflects  the  increased 
average  temperature  allowed  at  the  increased 
power  level. 

The  results  of  all  analyses  show  diat  the 
proposed  changes  do  not  involve  a  significant 
hazards  consideration  because  the  operation 
of  Indian  Point  Unit  No.  2  in  accordance  with 
these  changes  would  not: 


(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  revision 
is  being  supported  by  conservative 
evaluation  and  analyses  utilizing  the  latest 
approved  computer  codes  and  methodology. 
These  analyses  demonstrate  conformance  to 
the  applicable  design  and  regulatory  criteria. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  changes 
to  the  Overtemperature  Delta-T  and 
Overpower  Delta-T  setpoint  functions  for 
reactor  trip  do  not  modify  the  plant's 
configuration  or  operation,  and  therefore  the 
identical  postulated  accidents  are  the  only 
ones  that  require  evaluation  and  resolution. 
Nothing  would  be  added  or  removed  that 
would  conceivably  introduce  a  new  or 
different  kind  of  accident  mechanism  or 
initiating  circumstances  than  that  previously 
evaluated. 

In  general  the  proposed  changes  do  not 
adversely  affect  the  ability  of 
Overtemperature  Delta-T  and  Overpower 
Delta-T  reactor  trip  signals  to  perform  their 
safety  function  to  initiate  reactor  core 
shutdown  during  an  Overtemperature  Delta-T 
or  Overpower  Delta-T  transient  condition, 
respectively. 

(3)  Involve  a  signiHcant  reduction  in  a 
margin  of  safety.  With  the  proposed  change, 
all  safety  criteria  previously  evaluated  are 
met,  remain  conservative,  and  continue  to 
maintain  the  previous  margins  of  safety. 

The  safety  function  of  reactor  trip  on 
Overtemperature  Delta-T  and  Overpower 
Delta-T  is  to  initiate  reactor  core  shutdown 
during  Delta-T  transient  events  to  ensure  that 
the  reactor  core  safety  limits  as  deHned  in 
Technical  Specification  Figure  2.1-1  are  not 
exceeded.  Safety  evaluations  and  analyses 
for  all  of  the  licensing  basis  accidents 
described  in  FSAR  Chapter  14  which  take 
credit  for  an  Overtemperature  Dclta-T  or 
Overpower  Delta-T  reactor  trip  have  been 
performed  and  the  results  of  these  analyses 
demonstrate  conformance  with  the  applicable 
design  and  regidatory  requirements. 

3.  DNB  Parameters 

The  Commission  has  provided  guidance 
concerning  the  application  of  the  standards 
for  determining  whether  a  significant  hazards 
consideration  exists  by  providing  certain 
examples  (51  FR  7751).  Example  (vj)  of  those 
involving  no  significant  hazards 
consideration  discusses  a  change  which  may 
reduce  a  safety  margin  but  where  the  results 
are  clearly  within  all  acceptance  criteria  with 
respect  to  the  system  or  component  The 
proposed  change  is  to  increase  the  allowable 
Reactor  Coolant  System  average  temperature 
at  100%  power. 

All  analyses  performed  show  that  the 
proposed  changes  do  not  involve  a  significant 
hazards  consideration  because  the  operation 
of  Indian  Point  Unit  No.  2  in  accordance  with 
these  changes  would  not: 

(1)  Involve  a  signiflcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  Tavg  value 
represents  a  design  limit  for  average  Reactor 
Coolant  System  temperature.  This  proposed 
change  is  supported  by  coiiser</ative  analyses 
and  evaluations  based  on  approved  codes 
and  methodologies.  All  applicable  design  and 
safety  criteria  continue  to  be  satisfied. 


(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  change 
in  the  design  value  of  Tavg  does  not  modify 
the  plant's  configuration  or  operation,  and 
therefore  the  identical  postulated  accidents 
are  the  only  ones  that  require  evaluation  or 
resolution.  Nothing  would  be  added  or 
removed  that  would  conceivably  introduce  a 
new  or  different  kind  of  accident  mechanism 
or  initiating  circiunstances  than  that 
previously  evaluated. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  With  the  proposed  change. 
all  safely  criteria  used  in  previous  analyses 
are  met  remain  conservative,  and  continue  to 
maintain  the  previous  margins  of  safety. 
Approved  analysis  codes  and  methodologies 
were  employed  as  the  basis  for  evaluating 
this  proposed  change. 

All  applicable  design  and  safety  criteria 
are  expected  to  be  satisfied  including  the 
impact  of  an  increased  Tavg. 

4.  Auxiliary  Feedwater  Flow 
Consistent  with  the  Commission's  criteria 

in  10  CFR  50.92.  the  licensee  has  determined 
that  the  proposed  change  does  not  involve  a 
significant  hazards  consideration  because  the 
operation  of  Indian  Point  Unit  No.  2  in 
accordance  with  this  change  would  not 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  revision 
is  supported  by  conservative  evaluation  and 
analyses  utilizing  the  latest  approved 
computer  codes  and  methodology.  These 
analyses  have  demonstrated  conformance  to 
the  applicable  design  and  regulatory  criteria. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  change 
to  the  minimum  auxiliary  feedwater  piunp 
flowrate  does  not  modify  the  plant's 
configuration  or  operation,  and  therefore  the 
identical  postulated  accidents  are  the  oidy 
ones  that  Require  evaluation  and  resolutioa 
Nothing  woidd  be  added  or  removed  that 
would  conceivably  introduce  a  new  or 
different  kind  of  accident  mechanism  or 
initiating  circumstances  than  that  previously 
evaluated. 

In  general  the  proposed  change  does  not 
adversely  affect  the  ability  of  the  auxiliary 
feedwater  system  to  perform  its  safety 
function  to  supply  high  pressure  feedwater  to 
the  steam  generators  to  maintain  a  water 
inventory. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  With  the  proposed  change, 
all  safety  criteria  previously  evaluated  are 
still  met  remain  conservative,  and  continue 
to  maintain  the  previous  margins  of  safety. 

The  safety  function  of  the  auxiliary 
feedwater  system  is  to  supply  high  pressure 
feedwater  to  the  steam  generators  to 
maintain  a  water  inventory.  Safety 
evaluation  and  analyses  for  all  of  the 
licensing  basis  accidents  described  in  FSAR 
Chapter  14  which  take  credit  for  the  auxiliary 
feedwater  system  have  been  performed  and 
the  results  of  these  analyses  and  evaluation 
have  demonstrated  conformance  with  the 
applicable  design  and  regulatory 
requirements. 

5.  Secondary  Steam  Flow 


The  Commission  has  provided  guidance 
concerning  the  application  to  the  standards 
for  determining  whether  a  significant  hazards 
consideration  exists  by  providing  certain 
examples  {51  FR  7751)  of  amendments  that 
are  considered  not  likely  to  involve  a 
significant  hazards  consideration.  Example  (i) 
relates  to  a  purely  administrative  change  to 
Technical  Specifications:  for  example,  a 
change  to  achieve  consistency  throughout  the 
Technical  Specifications,  correction  of  an 
error,  or  a  change  in  nomenclature. 

The  proposed  changes  are  purely  < 

administrative  changes  to  achieve 
consistency  widi  the  Technical 
Specifications,  and  consistency  with  the 
proposed  increase  in  licensed  NSSS  power. 

Consistent  with  the  Commission's  criteria 
in  10  CFR  50.92.  the  licensee  has  determined 
that  the  proposed  changes  described  above 
do  not  involve  a  significant  hazards 
consideration  because  the  operation  of 
Indian  Point  Unit  No.  2  in  accordance  with 
these  changes  would  not 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluate.  The  proposed  revisions 
do  not  affect  plant  operations.  The  proposed 
revisions  provide  consistency  widi  Technical 
Specifications  associated  with  the  proposed 
increase  in  licensed  NSSS  power. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  changes 
do  iM»t  modify  the  plant's  configuration  or 
operation.  Nothing  would  be  added  or 
removed  that  would  conceivable  introduce  a 
new  or  different  kind  of  accident  mechanism 
or  initiating  droumstance  than  those 
previously  evaluated. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  With  the  proposed  changes, 
all  safety  criteria  previously  evaluated  are 
still  met  remain  conservative,  and  continue 
to  maintain  the  previous  margins  of  safety. 
Because  these  dianges  are  administrative  in 
nature  their  implementation  does  not  affect 
any  margin  of  safety. 

6.  Decay  Time  Prior  to  Fuel  Movement 
Consistent  with  the  Commission's  criteria 
in  10  CFR  50.92,  the  licensee  has  determined 
that  the  proposed  change  does  not  involve  a 
significant  hazards  consideration  because  the 
operation  of  Indian  Point  Unit  No.  2  in 
accordance  with  this  change  would  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluate.  The  radiological 
consequences  are  unchanged  from  those 
previously  evaluated.  Only  die  time  after 
shutdown  before  fuel  can  be  handled  has 
been  increased.  Hence,  neither  the 
probability  nor  the  consequences  of  the 
accident  have  increased. 

(2)  Create  the  possibility  of  a  new  or 
difi'erent  kind  of  accident  from  any  accident 
previously  evaluated.  The  postulated  fuel 
handling  accident  is  the  same  as  that 
previously  evaluated. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  decay  time  before  fuel 
can  be  handled  has  been  increased  to  ensure 
that  the  radiological  consequences  will  be 
appropriately  within  the  guidelines  of  10  CFR 
Part  100.  Hence,  the  margin  of  safety  is 
unchanged. 


The  staff  agrees  with  the  licensee's 
analysis.  Therefore,  based  on  the  above, 
the  staff  proposes  that  the  proposed 
amendment  will  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martina  Avenue,  White  Plains.  New 
York.  10610. 

Attorney  for  licensee:  Brent  L 
Brandenburg,  Esq..  4  Irving  Place,  New 
York,  New  York  10003 

NRC  Project  Director:  Robert  A. 
Capra 

Consiuners  Power  Company,  Dodcet  No. 
50-255,  Palisades  Plant.  Van  Buren 
County,  Micliigan 

Date  of  amendment  request: 
September  23, 1988  supplemented  by 
letter  dated  January  16, 1989. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  requirements  of  the  Technical 
Specifications  relating  to  administrative 
controls.  The  modiHcations  are  intended 
to  strengthen  both  the  offsite  and  onsite 
safety  review  functions.  The  proposed 
changes  establish  the  Plant  General 
Manager  as  Chairman  of  the  Plant 
Review  Committee  (PRC),  eliminate  the 
Plant  Safety  Engineering  function,  and 
establish  the  Plant  Safety  and  Licensing 
Department,  and  the  Nuclear  Safety 
Services  Department. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  made  a  proposed 
determination  that  the  amendment 
involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.59,  this  means 
that  the  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
signiHcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  finom 
any  accident  previously  evaluated;  or  (3) 
involve  a  signiBcant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  changes  against  the  above 
standards  as  required  by  10  CFR 
50.91  fa).  The  Commission  has  reviewed 
the  licensee's  evaluation  and  agrees 
with  it.  The  Commission  concludes  that: 

A.  The  changes  do  not  involve  a 
significant  Increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  {10  CFR  50.92(c){l))  because 
the  changes  are  organizational  and 
administrative  in  nature.  The  proposed 
changes  merely  affect  the  manner  by 
which  the  safety  review  function  is 
conducted.  The  proposed  changes  are 
intended  to  strengthen  this  function. 


B.  The  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  {10  CFR  50.92(c)(2))  because 
the  proposed  changes  do  not  affect  any 
system,  equipment,  or  plant  operating 
procedure. 

C.  The  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(c)(3))  because  no 
mai^in  for  safety  is  defined  by  the 
Administrative  Controls  Section  of  the 
Technical  Specifications. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library.  Hope 
College,  Holland,  Michigan  49423. 

Attorney  for  licensee:  Judd  L.  Bacon, 
Esq.,  Consumers  Power  Company,  212 
West  Michigan  Avenue.  Jackson. 
Michigan  49201. 

NRC  Project  Director  Lawrence 
Yandell,  Acting  Director 

Duquesne  Light  Company.  Docket  No. 
50-i34.  Beaver  Valley  Power  Station, 
Unit  No.  1,  Shippingport.  Pennsylvania 

Date  of  amendment  request:  April  21. 
1989 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to  remove 
existing  requirements  on  the  reactor 
coolant  resistance  temperature  detector 
(RTD)  bypass  system,  and  replace  them 
with  requirements  on  fast-response 
thermowell-mounted  RTDs.  The 
proposed  change  reflects  a  design 
change,  when  approved  by  the  stall, 
which  will  eliminate  use  of  the  RTD 
bjTiass  system. 

To  support  this  request,  the  licensee 
submitted  Westinghouse  topical  report 
WCAP120.=^8.  "RTD  Bypass  Elimination 
Licensing  Report  foi  Beaver  Valley  Unit 
1"  which  describes  the  extensive 
analyses,  evaluation  and  testing 
performed  to  ensure  the  new  design 
meets  all  sufety  and  regulatory 
requirements.  The  changes  to  the 
Technical  Specifications  would  reflect 
the  ciiaractcristics  (e.g..  response  time) 
of  the  fast-response  RTDs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
in  accordance  with  10  CFR  5G,92(c).  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
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evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  RTDs  are  not  assumed  to  be 
precursors  of  accidents.  However,  their 
timely  response  has  direct  impacts  on 
the  consequences  of  accidents  analyzed 
in  the  Final  Safety  Analysis  Report 
(I'SAR).  The  licensee  stated  that  the 
new  R  IDs  will  have  the  same  total 
response  times  as  the  existing  RTDs 
with  their  associated  manifold  bypass 
system.  Since  total  response  times  are 
not  changed,  and  RTDs  are  not  regarded 
as  accident  precunors,  the  answer  to 
the  first  question  is  negative. 

The  proposed  change  would  involve 
elimination  of  the  bypass  system,  which 
is  part  of  the  reactor  coolant  boundary. 
This  change  will  be  performed  in  a 
manner  consistent  with  the  applicable 
standards,  will  preserve  the  existing 
design  bases,  and  will  not  adversely 
affect  the  qualification  of  any  othi^r 
plant  systems.  The  new  RTDs  areTjf  a 
proven  design  currently  used  at  other 
plants  (e.g..  Salem.  Robinson). 
Therefore,  no  new  accidents  can  be 
attributed  to  the  new  RTDs. 

Finally,  there  is  no  change  in  design 
basis.  The  new  design  is  expected  to 
provide  the  same  overall  reliability, 
redundancy  and  diversity  as  the  existing 
design.  No  accident  assumptions  will  be 
relaxed  or  modiried.  Hence  the  answer 
to  the  last  question  is  also  negative. 

The  staff  therefore  proposes  to 
determine  that  the  requested 
amendment  involves  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
B«i3  Franklin  Avenue,  Aliquippa, 
ppnnsylvania  15001. 

Attorney  for  licensee:  Gerald 
Chdmoff,  Esquire,  |ay  E.  Si'berg, 
Esquire.  Shaw,  Pittman.  Potts  a 
Trowbriige,  2300  N  Street.  NW.. 
Washington,  DC  20037. 

ARC  Project  Director  John  F  Slolz 

Duquesne  Light  Company,  Deckel  Nos. 
50-334.  and  50-412,  Beaver  Valley  Power 
Slalion,  Unit  Nos.  1  and  2,  Shippingport, 
Pennsylvania 

Date  of  amendment  request:  April  21, 
1989 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
tiie  Technical  Specifications  of  both 
units  to  delete  Table  4.4.5,  "Reactor 
Vessel  Material  Irradiation  Surveillance 
Schedule"  and  associated  surveillance 
requirement  4.4.9.I.C.  The  same  table 
will  be  included  in  the  Updated  Final 
Safety  Analysis  Report  (LTSAR)  of  each 
unit.  Meanwhile,  the  bases  section  will 
also  be  revised  to  reference  the  UFSAR. 
The  proposed  changes  will  not  alter  any 
plant  configuration  or  operational 


procedures  since  the  program  for 
surveillance  of  reactor  vessel  material 
will  continue  to  be  governed  by  10  CFR 
Part  50  Appendix  H.  The  current  Table 
4.4-5  is  redundant  to  the  regulation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
in  accordance  with  10  CFR  50.92(c).  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazard  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  arr>endment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

As  discussed  above,  there  is  no 
change  to  the  plant  configuration  or 
operational  procedures  as  a  result  of  the 
proposed  amendments.  The  proposed 
change  is  administrative.  Thus  the 
answers  to  questions  (1)  and  (2)  are 
negative.  Furthermore,  the  design  bases 
of  the  units  are  not  altered  and  there  is 
no  relaxation  of  any  safety  margin.  Thus 
the  answer  to  question  (3)  is  also 
negative. 

The  staff  therefore  proposes  to 
determine  that  the  requested 
amendments  involve  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue.  Aliquippa. 
Pennsylvania  15001. 

A  ttorney  for  licensee:  Gerald 
Chamoff,  Esquire.  Jay  E  Silberg. 
Esquire,  Shaw.  Pittman.  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Project  Director.  John  F.  Stobt 

Florida  Power  and  Light  Company,  et  al., 
Docket  Nos.  50-335  and  50-389,  St.  Lude 
Plant,  Unit  Nos.  1  and  2,  St  Lude 
Cotinty.  Florida 

Date  of  amendment  requests:  April  4, 
1989 

Description  of  amendment  requests: 
The  proposed  license  amendments  are 
intended  to  make  corrections  to 
typographical  errors  in  the 
Administrative  Controls  section  of  the 
Technical  Specifications,  delete  the 
specific  composition  list  for  the 
Company  Nuclear  Review  Board 
(CNRB)  and  replace  it  with  a  general 
statement  defining  the  requisite  level  of 
expertise  for  membership,  and  revise  the 
Independent  Safety  Engineering  Group 
(ISEG)  reporting  and  administrative 
requirements  for  St.  Lucie  Unit  2. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
stcmdards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  provided  the  following 
discussion  regarding  the  above  three 
criteria. 

Criterion  1 

Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  wouid  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  dianges  are  administrative 
in  nature  and  do  not  affect  assnmptions 
contained  in  the  safety  analyses  nor  do  they 
affect  Technical  Specifications  that  pre«er\'e 
safety  analysis  assumptions.  Additionally, 
these  changes  do  not  modify  the  physical 
design  and/or  operation  of  the  plant 
Therefore,  the  proposed  changes  do  not  affect 
the  probability  or  consequences  of  accidents 
previously  analyzed. 

Criterion  2 

Use  of  the  modified  specification  wouid  noi 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated 

The  changes  being  proposed  are 
administrative  in  nature  and  will  not  lead  to 
material  procedural  changes  or  to  physical 
modifications  to  the  facility.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

Criterion  3 

Use  of  the  modified  spedRcation  would  not 
involve  a  signiHcant  reduction  in  a  margin  of 
safety. 

The  changes  being  proposed  are 
administrative  in  nature  and  do  not  relate  to 
or  modify  the  safety  margins  defmed  in  oi 
required  and  maintained  by  the  Technical 
Specifications. 

The  typographical  corrections  proposed  do 
not  affect  any  mar<;in  of  safety.  The  deletion 
of  the  composition  list  of  Company  Nuclear 
Review  Board  (CNRB)  ineml>erahip  and 
replacement  with  quaUfications  requirements 
guidelines  will  not  decrease  the  effectiveness 
of  this  orjanizaiion's  independent  review 
scope  nor  will  there  be  a  reduction  in  the 
collective  talents  of  the  CNRB. 

The  changes  proposed  to  the  Independent 
Safety  Engineering  Group  (ISEG) 
administrative  control  and  reporting 
requirements  will  focus  the  control,  reports 
and  reporting  requirements  of  the  ISEG  to  the 
Site  Vice  President  -  St.  Lucie,  Florida  Power 
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»  Light  Coopaoy  (FPL)  and  thus  enmire  the 
most  cffideBt  and  effective  mm  of  the  ISECs 
pradncts.  However,  changing  ttie 
administratiTC  control  md  reporting 
requirementa  will  not  affect  any  margin  of 
safety. 

Based  on  the  above,  [die  Florida  Power  & 
Light  Company]  has  determined  that  the 
proposed  amendment  does  not  (1)  Involve 
sigoiflcant  increase  in  the  probability  of 
consequences  of  an  accident  previously 
evihiated,  (2)  create  the  probability  of  a  new 
or  different  kind  of  accident  from  any 
accident  previonsly  evahiated,  or  (3)  involve 
a  signiiKant  redaction  in  a  margin  of  safety; 
and  therefore  does  not  involve  a  significant 
hazard  consideration. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  * 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
changes  to  the  Technical  Spedfications 
involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library.  3209  Virginia  Avenue.  Fort 
Pierce.  Florida  33450 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger.  1615  L 
Street.  NW.,  Washington,  DC  20036 

NRC  Project  Director  Herbert  N. 
Berkow 

GeorgM  Power  CooMMuiy,  OglethoiiM 
Power  Cerpontiaii,  Municipal  Etectric 
Authority  of  Geotsia,  City  of  Dahon, 
Georgia.  Docket  No.  50^21,  Edwin  L 
Haldi  Nodeer  Plaot,  Unit  1,  Appling 
Coimty,  Georgia 

Date  of  amendment  request-  March  20. 
1989 

Description  of  amendment  request 
Hatch  Unit  1  Technical  Specification 
(TS)  4.6.F.2  currentiy  requires  reactor 
coolant  conductivity  sampling  once 
every  4  hoins  when  the  continuous 
conductivity  monitor  is  inoperable.  The 
proposed  change  would  revise  TS  4.6.F.2 
such  that  the  sampling  would  be 
required  only  once  every  24  honrs  when 
the  reactor  coolant  temperature  is  less 
than  or  equal  to  212°  F.  When  coolant 
temperature  is  greater  than  212*  F.  the 
sampling  frequency  would  remain  at 
once  every  4  hours. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  invdves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  woald  not:  (1)  involve  a 
significant  mcrease  in  the  probabiHty  or 


consequences  of  an  acddent  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  acddent  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 
Basis  for  Proposed  Change: 
High  conductivity  of  the  reactor 
coolant  may  indicate  the  presence  of 
chlorides  in  the  coolant  which  can  lead 
to  stress  corrosion  cracking  of  the 
stainless  steel  components  in  contact 
with  the  coolant.  The  corrosion  rate  is 
temperature  dependent.  Normally, 
reactor  coolant  conductivity  is 
monitored  continoously  by  a 
conductivity  monitor.  During  periods 
when  the  conductivity  moiutor  is  out  of 
service,  conductivity  is  measured  by 
taking  periodic  samples  of  the  reactor 
coolant.  Since  the  corrosion  rate  is 
temperature  dependent,  the  Standard 
Technical  Specifications  (STS)  for 
boiling  water  reactors  as  well  as  the  TS 
for  Hatch  Unit  2  recognize  this  fact  by 
allowing  a  reduced  sampling  fiequency 
of  once  every  24  hours  when  the  coolant 
temperatin«  is  less  than  or  equal  to  212* 
F.  At  higher  coolant  temperatures,  both 
the  STS  and  the  Hatch  2  TS  require 
coolant  conductivity  sampling  at  4-hour 
intervals  at  times  when  the  continuous 
conductivity  monitor  is  out  of  service. 
This  proposed  change  would  make  the 
sampling  requirements  for  Hatch  Unit  1 
equivalent  to  the  requirements  for  Hatch 
Unit  2  and  consistent  with  the 
requirements  of  the  STS. 

The  licensee's  March  20. 1980, 
submittal  provided  an  evaluation  of  the 
proposed  change  with  respect  to  the 
three  standards,  as  follows: 

1.  This  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident,  because  the 
operation  of  any  plant  equipment  or  system  is 
not  affected. 

2.  The  possibility  of  a  different  kind  of 
accident  from  any  analyzed  previously  is  not 
created  by  this  change,  since  the  change  does 
not  affect  the  operation  of  any  plant 
equipment  or  system.  Therefore,  no  new 
modes  of  plant  operation  are  introduced,  and 
no  new  accident  types  can  result. 

3.  Margins  of  safety  are  not  significantly 
reduced  by  this  change,  since  the  prop<ned 
change  relaxes  the  surveillance  interval  only 
when  the  reactor  coolant  is  leas  than  or  equal 
to  212*  F  at  which  temperature  the  corrosion 
rate  is  low.  Additionally  the  change  is 
consistent  with  the  STS  for  reactor  coolant 
sampling  when  the  continuous  monitor  is 
inoperable.  No  otlier  Specifications  are 
affected  by  this  change. 

The  staff  has  considered  the  proposed 
change  and  agrees  with  the  licensee's 
evaluations  with  respect  to  the  three 
standards. 

On  this  basis,  the  Commission  has 
determined  that  the  requested 
amendment  meets  the  three  standards 


and,  therefore,  has  made  a  proposed 
determination  that  the  amendment 
application  does  not  involve  a 
si^uficant  hazards  consideration. 

Local  Public  Document  Room 
location:  Apphng  County  Public  Library. 
301  City  Hall  Drive.  BaxJey,  Georgia 
31513 

Attorney  for  licensee:  Bruce  W. 
Churchill  Esquire.  Shaw,  Pittman.  Potts 
and  Trowbridge,  2300  N  Street.  NW.. 
Washington,  DC  20037. 

NRC  Project  Director  David  B. 
Matthews 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Munidpal  Electric 
Authority  of  Georgia,  Gty  of  Dalton, 
Georgia,  Docket  Nos.  50-321  and  50-366, 
Edwin  L  Hatdi  Nuclear  Plant,  UnUs  1 
and  2,  Appling  County.  Ceocgia 

Date  of  amendment  request  March  17. 
1989 

Description  of  amendment  request- 
The  amendment  would  11)  modify  the 
Technical  Spedfications  (TS)  for  Unit  1 
to  make  the  definitions  of  Limiting 
Conditions  for  Operation  and 
Sur\-eillance  Requirements  consistent 
with  the  guidance  provided  in  NRC 
Generic  Letter  87-09.  and  would  modify 
the  Unit  2  TS  to  make  the  wording  of 
Specifications  3.0.4.  4.0.3  and  4.0.4 
consistent  with  the  wording  of  Enclosure 
4  to  Generic  Letter  87-09;  and  (2)  the 
Bases  for  Unit  2  TS  Sections  3.0.1 
through  3.a4  and  Sections  4.0.1  through 
4.0.5  would  be  replaced  with  revised 
Bases  as  provided  in  Enclosure  5  to 
Generic  Letter  87-09. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
'antendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  acddent  previously 
evaluated:  or  (2)  create  the  pos.sibility  of 
a  new  or  different  kind  of  accident  from 
any  acddent  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee's  March  17, 1989. 
submittal  provided  an  evaluation  of  the 
proposed  changes  with  respect  to  these 
three  standards. 
Basis  for  Proposed  Change  1: 
This  change  will  modify  the  wording  of 
Unit  1  TS  Definitions  M  and  |).  as  well  as 
Unit  2  TS  Sections  3.0.4.  4.0.3,  and  4.0.4  lo  be 
consistent  with  the  guidance  provided  in 
Enclosure  1  lo  Generic  Letter  87-09. 
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Proposed  Change  1  does  not  Involve  a 
•ignificani  haiards  consideration  for  the 
foilo«v1ng  reasons: 

1.  It  does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated,  because 
neither  plant  operation  nor  design  is  affected 
by  the  propoted  change.  The  proposed 
change  is  administrative  in  nature  and 
primarily  serves  to  provide  plant  operating 
personnel  with  clearer  guidance  regarding 
compliance  with  LCOs  and  Action 
Requirements  under  sU  operating  conditions. 

2.  It  does  not  create  the  possibility  of  a  new 
or  different  Icind  of  accident  from  any 
previously  evaluated,  because  no  new  modes 
of  operation  or  design  configuration  are 
introduced.  The  proposed  change  serves  to 
strengthen  the  existing  TS  requirements  by 
eliminating  some  areas  of  confusion  and 
interpretation,  and  providing  a  clear 
statement  of  the  specification's  intent. 

3.  It  docs  not  involve  a  reduction  in  the 
margin  of  safety,  because  the  proposed 
change  does  not  impact  any  numerical  value 
in  the  Technical  Specifications.  The  change 
serves  to  strengthen  the  philosophy  of 
compliance  with  the  Technical  Specifications. 

Basis  for  Proposed  Change  2: 

Proposed  Change  2  will  replace  the  entire 
Bases  section  3/4.0  of  the  Unit  2  Technical 
Specifications  with  the  3/4.0  Bases  provided 
in  Enclosure  5  to  Generic  Letter  B7-00. 

Proposed  Change  2  does  not  involve  a 
signiflcant  hazards  consideration  for  the 
following  reasons: 

1.  It  does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated,  because  the 
proposed  change  only  serves  to  provide 
background  information  and  explain  the 
intent  of  Section  3/4.0.  The  proposed  change 
does  not  In  any  way  adversely  affect  the 
design,  operation,  or  testing  of  the  plant 

2.  It  does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated,  because  the  proposed 
change  is  administrative  in  nature  and  does 
not  introduce  any  new  modes  of  operation  or 
design  configuration. 

3.  It  does  not  involve  a  significant 
reduction  in  the  margin  of  safety,  because  the 
proposed  change  provides  explanatory 
information  and  does  not  impact  any  safety 
analysis. 

The  staff  has  considered  the  proposed 
changes  and  agrees  with  the  license's 
evaluations  with  respect  to  the  three 
standards. 

On  this  basis,  the  Conunission  has 
determined  that  the  requested 
amendments  meet  the  three  standards 
and,  therefore,  has  made  a  proposed 
determination  that  the  amendment 
application  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  City  Hall  Drive,  Baxley,  Georgia 
31513 

Attorney  for  licensee:  Bruce  W. 
Churchill,  Esquire,  Shaw,  Pittman,  Potts 
and  Trowbridge,  2300  N  Street.  NW., 
Washington.  DC  20037. 


NRC  Project  Director.  David  R 
Matthews 

Gaoigia  Power  Company.  Oglethorpe 
Power  Coiporatioii,  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton, 
Geotsia,  Docket  Not.  S0-t24  and  50-42S. 
Vogtle  Electric  Generating  Plant,  Units  1 
and  2,  Burke  County,  Georgia 

Date  of  amendment  request  April  6. 
1989 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  Tedinical  Specification 
4.5.2.h.l)b)  to  increase  for  Vogtle  Unit  1 
the  maximum  total  pump  flow  rate  for 
the  centrifugal  chai^ng  pump  lines  with 
a  single  pump  running  from  550  gpm  to 
555  gpm. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

In  regard  to  the  proposed  amendment, 
the  licensee  has  determined  the 
following: 

1.  It  has  been  determined  that  both  system 
and  component  performance  will  not  be 
adversely  affected  by  the  increase  in  flow. 
Therefore,  the  probability  of  previously 
analyzed  accidents  has  not  been  increased. 
Additionally,  since  no  new  failure  mode  or 
new  limiting  single  failure  has  been 
identified,  the  possibility  of  a  different 
accident  being  created  does  not  exist  and  the 
probability  of  a  malfunction  of  safety  related 
equipment  has  not  been  increased. 

The  increased  CCP  flow  has  been 
determined  to  have  no  impact  or  an 
insignificant  effect  on  the  safety  analysis 
results.  Therefore,  the  consequences  of  an 
accident  previously  evaluated  in  the  FSAR 
(have]  not  been  Increased  and  the 
consequences  of  a  malfunction  of  equipment 
[have]  not  become  more  severe.  Therefore, 
the  increase  in  the  CCP  flow  ftom  550  gpm  to 
555  gpm  does  not  result  in  any  increase  in 
radioactive  releases  as  a  result  of  normal 
operation  or  as  a  result  of  evaluated 
accidents. 

As  indicated  in  the  above  evaluations,  the 
acceptance  criteria  for  each  of  the  safety 
analyses  has  not  been  exceeded.  Therefore, 
there  is  no  reduction  in  the  margin  of  safety 
between  the  safety  analysis  assumptions  and 
the  Technical  Specification  values  as  defined 
in  the  basis  to  the  Technical  Specification. 


The  increase  in  flow  will  not  affect  the 
postulated  causes  of  previously  evaluated 
accidents.  The  minimum  required  flow  has 
not  changed,  therefore  the  accidents 
evaluated  with  minimum  flow  assumptions 
are  not  affected  by  this  change.  The  increase 
in  maximum  flow  has  been  demonstrated,  as 
discussed  above,  to  be  well  below  the 
maximum  values  assumed  in  the  accident 
analyses.  The  potential  increase  in  flow  has 
been  shown  to  have  negligible  [e]ffect  on 
pump  and  motor  reliability,  llierefore.  this 
revision  to  the  maximum  allowable  pump 
flow  with  a  single  pump  running  from  550 
gpm  to  555  gpm  for  Unit  1  will  not  involve  a 
significant  increase  in  the  probability  [or] 
consequences  of  accidents  previously 
evaluated. 

2.  This  change  in  allowable  maximum  flow 
rate  does  not  involve  any  physical  change  in 
the  plant.  Should  future  flow  adjustments 
allow  the  pump  to  flow  at  555  gpm,  it  will 
continue  to  operate  within  its  designed 
capability  and  within  the  safety  analyses 
assumptions.  Therefore,  this  revision  to  the 
Technical  Specification  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  As  discussed  above,  the  minimum  flow 
requirements  of  Technical  Specifications 
have  not  changed.  Evaluations  have  been 
performed  which  conclude  that  the  maximum 
flow  assumption  used  in  those  analyses 
continue  to  envelope  the  allowable  value  in 
the  revised  Technical  Specification. 
Therefore,  the  margin  between  the  results  of 
the  analyses  and  the  safety  limit  have  not 
changed,  and  this  revision  to  the  Technical 
Specification  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  determination  and  concurs 
with  its  findings. 

Accordingly,  the  Conunission 
proposes  to  determine  that  the  proposed 
change  involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library. 
412  Fourth  Street  Waynesboro.  Georgia 
30830. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman,  Sanders,  Lockerman 
and  Ashmore,  Candler  Building,  Suite 
1400, 127  Peachtree  Street.  N.E..  Atianta. 
Georgia  30043. 

NRC  Project  Director  David  R 
Matthews 

Gulf  States  Utilities  Company,  Docket 
No.  50-45S,  River  Bend  Station,  Unit  1 
West  Feliciana  Parisli,  Louisiana 

Date  of  amendment  request  August 
29. 1986  as  modified  May  2. 1980. 

Description  of  amendment  request 
The  proposed  amendment  would  add 
Technical  Specifications  for  the 
Suppression  Pool  Pumpback  System 
(SPPS).  Limiting  Condition  for  Operation 
(LCO).  Action  requirements,  and 
Surveillance  Requirements  for  the  SPPS 


would  be  added  to  Technical 
Specification  3/4.5.3,  Suppression  Pool. 
Bases  3/4.5.3  would  also  be  modified  to 
add  the  SPPS.  The  May  2. 1989  submittal 
revised  the  proposed  LCO  by  increasing 
the  minimum  subsystems  required  to  be 
operable  bom  one  to  two  and  including 
related  Action  Statements.  In  addition, 
the  proposed  Technical  Specifications 
would  include  a  statement  that  the 
provisions  of  Specification  3.0.4  do  not 
apply.  Specification  3.0.4  states: 

3.0.4  Entry  into  an  OPERATIONAL 
CONDITION  or  other  specified  condition 
shall  not  be  made  unless  the  conditions  for 
the  Limiting  Condition  for  Operation  are  met 
widiout  reliance  on  provisions  contained  in 
the  ACTION  requirements.  This  provision 
shaUnot  prevent  passage  through  or  to 
OreRATIONAL  CONDITIONS  as  required  to 
comply  with  ACTION  requirements. 
Exceptions  to  these  requirements  are  stated 
in  the  individual  Specifications. 

By  specifying  that  Specification  3.0.4 
is  not  applicable,  entry  into  an 
Operational  Condition  would  be 
allowed  with  one  SPPS  subsystem 
inoperable  when  the  suppression  pool  is 
required.  This  would  include  startup. 

"The  application  for  amendment  to  add 
Technical  Specifications  for  Uie  SPPS  is 
to  satisfy  a  November  18, 1985 
commitment  made  by  the  licensee 
during  the  development  of  the  Technical 
Specifications  for  the  full  power  license. 
The  NRC  staff  requested  that  Gulf 
States  Utilities  develop  the  Technical 
Specifications  and  propose  a  license 
amendment  to  implement  them. 

This  notice  supersedes  the  notice 
pubUshed  in  the  October  22, 1986 
Federal  Register  (51  FR  37512). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facilify  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  provided 
an  analysis  that  addressed  tiie  above 
three  standards  in  the  amendment 
application  in  the  August  29. 1986 
submittal. 

The  proposed  change  does  not  include  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  change  only  identifles 
the  SPPS  as  a  necessary  subsystem  to  ensure 
operability  of  the  suppression  pool.  This 
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change  does  not  involve  a  design  change  or 
physical  change  to  the  plant. 

Thus,  there  is  no  increase  in  the  probability 
or  consequences  of  any  accident  previously 
evaluated. 

The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  this  change  only  provides 
explicit  requirements  to  have  the  SPPS  an 
identified  as  integral  part  of  suppression  pool 
system.  This  change  does  not  involve  a 
design  change  or  physical  change  with 
respect  to  new  or  modified  equipment,  nor 
does  it  involve  a  change  in  the  mode  of 
operating  existing  equipment. 

Thus,  no  new  accident  scenario  is 
introduced  by  this  clarification  of 
requirements  for  suppression  pool 
operability. 

The  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety 
because  this  clarification  of  requirements  for 
suppression  pool  operability  significantly 
reduces  the  possibility  of  not  considering 
SPPS  as  part  of  suppression  pool  operability, 
which  would  enhance  safety  rather  than 
reduce  the  margin  of  safety. 

The  licensee  provided  additional 
analyses  in  the  May  2, 1989  submittal: 

The  revision  to  the  action  requirements  will 
not  increase  the  probability  or  consequences 
of  an  accident  previously  evaluated  or  create 
the  possibility  of  a  new  or  different  event 
because  the  system  design  and  operation 
remains  consistent  with  that  provided  in  the 
Safety  Analysis  Report,  therefore,  plant 
response  remains  as  originally  evaluated. 

The  relief  from  the  provisions  of 
Specification  3.0.4  will  not  reduce  the  level  of 
safety  because  one  system  is  still  required 
and  the  operability  of  the  ECCS  equipment  is 
not  effected  by  leakage  in  the  crescent  area. 
Because  of  the  watertight  ECCS  cubicajs.  this 
evaluation  has  shown  with  one  SPPS 
subsystem  operable  the  plant  response  to  a 
single  failure  will  not  result  in  a  primary 
success  path,  as  analyzed  in  the  safety 
analysis  report,  being  inhibited.  The  request 
to  allow  startup  and  changes  in  the 
operational  condition  with  one  subsystem 
operable  also  supports  the  basis  of  the 
Technical  Specification. 

The  change  will  not  reduce  any  identified 
margin  of  safety  because  the  functional 
testing  will  increase  the  plant  staff 
awareness  of  the  systems  ability  to  perform 
as  described  in  the  Safety  Anal)  sis  Report. 
Because  the  pumps  are  used  during  normal 
plant  operation,  the  knowledge  of  the  loss  of 
the  remaining  operable  subsystem  will  be 
readily  available. 

In  conclusion,  the  proposed  operating 
change  will  not  increase  the  possibility  or  the 
consequences  of  a  previously  evaluated 
event  and  will  not  create  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated.  Also,  the  results  of  this  request  are 
within  all  acceptable  criteria  will  respect  to 
system  components  and  design  requirements. 
The  ability  to  perform  as  described  in  the 
updated  safety  analysis  report  (USAR)  is 
maintained  and  therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  the  margin  of  safety.  Therefore, 


GSU  proposes  that  no  significant  hazards  are 
involved. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussions,  the  staff 
proposes  to  determine  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Docimients 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 

Attorney  for  licensee:  Troy  B.  Conner, 
Jr.,  Esq.,  Conner  and  Wetterhahn,  1747 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20006 

NRC  Project  Director  Jose  A.  Calvo 

Niagara  Moiiawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station.  Unit  No.  1.  Oswego 
Counfy.  New  York 

Date  of  amendment  request  August 
19,1988 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  surveillance  testing  requirements  for 
the  feedwater  and  main  steam  line 
isolation  valves  and  the  main  steam  line 
isolation  valve  position  switches.  The 
proposed  Technical  Specification 
changes  represent  revisions  to  Section 
4.2.7,  Reactor  Coolant  System  Isolation 
Valves,  Table  4.e.2a,  Instrumentation 
that  Initiates  Scram,  and  the  Notes  for 
Tables  3.6J2a  and  4.6.2a. 

Specifically,  Surveillance  Requirement 
4.2.7.C  is  being  proposed  for  revision  to 
change  the  fivquency  of  testing  the 
feedwater  and  main  steam  line  power- 
operated  isolation  valves  ficm  at  least 
twice  per  week  to  at  least  once  per 
quarter.  The  proposed  once-per-quarter 
test  frequency  would  reduce  wear  that 
is  detrimental  to  seat  tightness,  and  is  in 
accordance  with  ASME  Boiler  and 
Pressure  Vessel  Code,  Section  XI,  1983 
Edition  with  Summer  1983  Addendum, 
which  is  the  edition  of  the  ASME  Code 
endorsed  by  10  CFR  50.55a(g). 

In  addition.  Surveillance  Requirement 
4.2.7.d  would  be  added  to  incorporate 
the  full  closure  test  for  the  feedwater 
and  main  steam  line  isolation  valves 
consistent  with  the  requirements  of 
ASME  Boibr  and  Pressure  Vessel  Code 
Section  XI,  1983  Edition  with  Summer 
1983  Addendum.  This  test  would  be 
performed  during  each  plant  cold 
shutdown  unless  it  has  been  performed 
in  the  previous  three  months  (92  days). 

The  existing  Surveillance 
Requirement  4.2.7.d  would  be 
renumbered  to  4.2.7.e,  a  purely 
administrative  revision. 

The  revision  to  Table  4.6.2a  changes 
the  frequency  of  the  main  steam  line 
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isolation  valve  position  instrument 
chartnel  test  from  once  per  three  months 
to  once  per  cold  shutdown.  This  change 
is  in  accordance  with  recommendations 
provided  by  the  Office  of  Nuclear 
Reactor  Relation.  In  its  safety 
evahiation  that  accompanied  a  May  8. 
1984  Memorandum  for  R.  Starostecki 
from  D.  Eiscnhut,  Subject:  Nine  Mile 
Point  1  -  Evaluation  of  Technical 
Specification  Requirements  for  Main 
Steam  Isolation  Vah'e  Limit  Switch 
Testing,  the  Office  of  Nuclear  Reactor 
Regulation  recommended  that  the 
instrumeot  channel  test  for  these  valves 
be  conducted  "prior  to  startup  following 
plant  shutdowns  by  actual  closure  of  the 
main  steam  isolation  valve(8),  unless  the 
test  has  been  performed  within  the 
previous  92  days."  The  revisions  to 
Table  4.6.2a  incorporate  this 
recommendation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  (10  CFR  5a92(c))  for 
determining  whether  a  signiHcant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  has 
provided  the  following  analysis: 

1)  The  revision  to  the  test  frequency  of  the 
feedwater  valves  and  the  main  steam  line 
isolation  valves  meets  appropriate  industry 
standards.  The  test  frequencies  are  in 
accordance  with  ASNIE  Boiler  and  Pressure 
Vessel  Code  Section  XI.  1963  Edition  with 
Summer  1983  Addendum.  This  edition  has 
been  approved  by  the  Nuclear  Regulatory 
Commission  as  indicated  in  10  GFR  S0.55a. 
Furthermore,  the  change  in  test  frequency  is 
consistent  with  the  licensee's  proposed 
Inservice  Testing  Program.  The  change  in  test 
frequency  continues  to  provide  the  necessary 
number  of  tests  to  provide  an  indication  of 
reliability  while  preventing  unnecfimory  wear 
to  the  affected  equipment.  Therefore,  no 
significant  increase  in  the  probability  or 
coiuequeoces  of  an  accident  previously 
evaluated  will  occur. 

The  change  in  frequency  for  performing  the 
main  steam  isolation  valve  linut  switch 
testing  is  consistent  with  the  above-cited 
safety  evaluation  performed  by  the  Office  of 
Nuclear  Reactor  Regtilation.  11)81  evaluation 
indicates  that  the  probability  of  the 
protection  system  failing  to  initiate  the 
actuation  of  the  equipment  is  and  can  be 
maintained  acceptably  low  without  testing 
the  equipment  during  reactor  operation.  This 
change  w  requested  to  require  performing  the 


instrument  channel  test  in  the  cold  shutdown 
condition  only.  This  test  should  be  performed 
during  plant  shutdown  in  order  to  prevent  an 
inadvertent  reactor  scram.  As  indicated  in 
the  above-cited  safety  evaluation,  the 
function  of  the  main  steam  isolation  valve 
limit  switches  is  to  initiate  a  scram  to 
terminate  a  main  steam  isolation  valve 
closure  transient.  However,  if  the  limit 
switches  should  fail,  two  other  independent 
and  diverse  scram  functions  (reactor  high 
pressure  and  high  neutron  flux]  are  available 
to  terminate  the  transient,  as  noted  in  the 
Nine  Mile  Point  Unit  1  FSAR  Section  XV,3.5. 
Main  Steam  isolation  Valve  Closure  with 
Scram.  Therefore,  the  proposed  change  to  the 
main  steam  hne  isolation  valve  limit  switch 
testing  will  not  significantly  increase  the 
probability  or  consequences  of  a  main  steam 
line  accident. 

2)  The  proposed  change  reganding  the 
exercising  of  the  main  steam  and  feedwater 
isolation  valves  maintains  the  same  type  of 
testing  practiced  in  the  past;  only  the 
frequency  has  changed.  The  change  affecting 
the  testing  of  the  main  steam  isolation  valve 
limit  switches  is  to  require  testing  to  be 
performed  only  during  cold  shutdown.  Since 
there  is  no  change  in  plant  configuration  to 
perform  the  tests,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  will  not  be  ihtroduoed. 

3]  The  change  in  test  frequency  continues 
to  provide  an  accurate  indication  of 
reliability  while  preventing  unnecessary  wear 
on  equipment.  Therefore,  a  signiFicant 
reduction  in  a  margin  of  safety  will  not  occur. 

Based  on  the  above,  the  sta^  proposes 
to  determine  that  the  proposed  changes 
do  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Troy  B.  Conner, 
Jr..  Esquire,  Conner  &  Wetterhahn,  Suite 
1050, 1747  Pennsylvania  Avenue,  NW., 
V^ashington.  DC  20006. 

NRC  Project  Director  Robert  A. 
Capra 

Niagara  Mohawk  Power  Cofporatkm. 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1.  Oswego 
County,  New  York 

Date  of  amendment  request-  October 
19. 1988 

Description  of  amendment  request: 
Technical  Specifications  3.2.6  and  4.2.6, 
regarding  the  Inservice  Inspection 
Program,  would  be  revised  to 
incorporate  the  requirements  of  NRC 
Generic  Letter  88-01.  which  presents  the 
staff  positions  concerning  interp-anular 
stress  corrosion  cracking  (IGSCC)  in 
austenitic  stainless  steel  piping  in 
boiling  water  reactors  (BWRs).  The 
technical  bases  for  these  staff  positions 
are  detailed  in  NUREG-0313,  Revision  2, 
"Technical  Report  on  Material  Selection 


and  Process  Guidelines  for  BWR 
Coolant  Pressure  Boundary  Piping." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c}  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  Operating 
License  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not:  (1]  involve  a  aignificant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evahiated,  (2)  create 
the  possibility  of  a  new  or  (hRerent  kind 
of  accident  from  any  accident  jireviously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  licensee  has  provided  die 
following  analysis: 

1.  The  proposed  amendment  incorporates 
the  recommendations  of  NUREC-0313 
Revision  2,  'Technical  Report  on  Material 
Selection  and  Process  Guidelines  for  BWR 
Coolant  Pressure  Boundary  Piping."  as 
promulgated  by  Generic  Letter  88-01.  Niagara 
Mohawk  has  been  complying  with  the 
requirements  of  NUREG-0313  Revision  1 
since  1979.  Since  these  inspection  programs 
are  not  a  factor  in  calculating  accident 
probabilities  or  consequences,  incorporating 
this  later  revision  of  NUREG.-0313  has  no 
affect  on  the  probabihty  or  consequences  of 
an  accident  previously  evaluated. 

2.  The  examinations  required  by  the 
Inservice  Inapection  Program  are  normaUy 
performed  diuiog  refueling  and  maintenance 
outages.  These  examinations  are  designed  to 
detect  service  generated  defects.  Since  these 
examinations  do  not  affect  the  operation  of 
plant  equipment  no  increase  in  the 
probability  or  consequences  of  an  accident 
will  result  from  the  proposed  changes. 

3.  The  proposed  changes  incorporate  the 
requirements  of  NUREG-0313  Revision  2  as 
prumulgated  by  Generic  Letfer  88-01  for  the 
inspection  of  austenitic  BWR  stainless  steel 
piping.  The  new  requirements  imposed  by 
Generic  Letter  88-01  provide  an  increase  in 
the  level  of  safety  by  requiring  augmented 
inspections  of  all  austenitic  materials. 
However,  no  credit  is  assumed  in  the 
calculation  of  the  safety  margin  for  inservice 
inspection.  Therefore,  there  will  be  no 
reduction  in  the  margin  of  safety. 

Based  upon  the  above,  the  staff 
proposes  to  determine  that  the  proposed 
amendment  involves  oo  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents    . 
Department  Penfield  Library,  State 
University  of  New  York.  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Troy  B.  Cormer, 
Ir.,  Esquire,  Conner  &  Wetterhahn,  Suite 
1050. 1747  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20006. 
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NRC  Project  Director  Robert  A. 
Capra 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1,  Oswego 
County.  New  York 

Date  of  amendment  request:  April  25, 
1989 

Description  of  amendment  request- 
The  proposed  amendment  would  revise 
Technical  Specifications  3.1.7,  6.9.1  and 
the  associated  Bases  for  Sections  2.1,1 
and  3.1.7  of  Appendix  A  of  the  license  to 
replace  the  values  of  cycle-specific 
parameter  limits  with  a  reference  to  the 
Unit  1  Core  Operating  Limits  Report, 
which  contains  the  values  of  those 
limits.  In  addition,  the  Core  Operating 
Limits  Report  has  been  included  in  the 
Definitions  Section  of  the  Technical 
Specifications  (TS)  to  note  that  it  is  the 
unit-specific  docimient  that  provides 
these  limits  for  the  current  operating 
reload  cycle.  Furthermore,  the  definition 
notes  that  the  values  of  these  cycle- 
specific  parameter  limits  are  to  be 
determined  in  accordance  with  the 
Specification  6.9.1f.  This  Specification 
requires  that  the  Core  Operating  Limits 
be  determined  for  each  reload  cycle  in 
accordance  with  the  referenced  NRC- 
approved  methodology  for  these  limits 
and  consistent  with  the  applicable  limits 
of  the  safety  analysis.  Finally,  this 
report  and  any  mid-cycle  revisions  shall 
be  provided  to  the  NRC  upon  issuance. 
Generic  Letter  88-16.  dated  October  4, 
1988,  from  the  NRC  provided  guidance 
to  licensees  on  requests  for  removal  of 
the  values  of  cycle-specific  parameter 
limits  bom  TS.  The  licensee's  proposed 
amendment  is  in  response  to  this 
Generic  Letter. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  has  evaluated  this  proposed 
amendment  and  determined  that  it 
involves  no  significant  hazards 
considerations.  According  to  10  CFR 
50.92(c),  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of 
the  facility  in  accordance  with  the 
proposed  amendment  would  not:  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibihty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  revision  to  the  License 
Condition  is  in  accordance  with  the 
giudance  provided  in  Generic  Letter  88- 
16  for  licensees  requesting  removal  of 
the  values  of  cycle-specific  parameter 
limits  from  TS.  The  establishment  of 


these  limits  in  accordance  with  an  NRC- 
approved  methodology  and  the 
incorporation  of  these  limits  into  the 
Core  Operating  Limits  Report  will 
ensure  that  proper  steps  have  been 
taken  to  establish  the  values  of  these 
limits.  Furthermore,  the  submittal  of  the 
Core  Operating  Limits  Report  will  allow 
the  staff  to  continue  to  trend  the  values 
of  these  limits  without  the  need  for  prior 
staff  approval  of  these  limits  and 
without  introduction  of  an  unreviewed 
safety  question.  The  revised 
specifications  with  the  removal  of  the 
values  of  cycle-specific  parameter  limits 
and  that  addition  of  the  referenced 
report  for  these  limits  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  for  those  previously 
evaluated.  They  also  do  not  involve  a 
significant  reduction  in  the  margin  of 
safety  since  the  change  does  not  alter 
the  methods  used  to  establish  these 
limits.  Consequently,  the  proposed 
change  on  the  removal  of  the  values  of 
cycle-specific  limits  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Because  the  values  of  cycle-specific 
parameter  limits  will  continue  to  be 
determined  in  accordance  with  an  NRC- 
approved  methodology  and  consistent 
with  the  applicable  limits  of  the  safety 
analysis,  these  changes  are 
administrative  in  nature  and  do  not 
impact  the  operation  of  the  facility  in  a 
maimer  that  involves  significant  hazards 
consideration. 

The  proposed  amendment  does  not 
alter  the  requirement  that  the  plant  be 
operated  within  the  limits  for  cycle- 
specific  parameters  nor  the  required 
remedial  actions  that  must  be  taken 
when  these  limits  are  not  met.  While  it 
is  recognized  that  such  requirements  are 
essential  to  plant  safety,  the  values  of 
limits  can  be  determined  in  accordance 
with  NRC-approved  methods  without 
affecting  nuclear  safety.  With  the 
removal  of  the  values  of  these  limits 
fiom  the  Technical  Specifications,  they 
have  been  incorporated  into  the  Core 
Operating  Limits  Report  that  is 
submitted  to  the  Commission.  Hence, 
appropriate  measures  exist  to  control 
the  values  of  these  limits.  These  changes 
are  administrative  in  nattire  and  do  not 
impact  the  operation  of  the  facility  in  a 
manner  that  involves  significant  hazards 
considerations. 

Based  on  the  preceding  assessment, 
the  staff  believes  this  proposed 
amendment  involves  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department.  Penfield  Library.  State 


University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Troy  B.  Conner. 
Jr.,  Esquire,  Cormer  &  Wetterhahn.  Suite 
1050, 1747  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20006. 

NRC  Project  Director:  Robert  A. 
Capra 

Northeast  Nuclear  Energy  Company,  el 
aL.  Docket  No.  50-423,  Millstone  Nuclear 
Power  Station,  Unit  No.  3,  New  London 
County,  Connecticut 

Date  of  amendment  request:  May  9, 
1989 

Description  of  amendment  request- 
The  proposed  amendment  would  modify 
the  Technical  Specification  (TS)  as 
follows:  (1)  TS  Table  3.3-6,  "Radiation 
Monitoring  for  Plant  OjHjration,"  would 
be  changed  to  allow  containment  purge 
and  exhaust  isolation  area  monitors 
(RE41  and  RE42)  to  be  inoperable  during 
performance  of  the  containment 
integrated  leak  rate  test  (ILRT),  (2)  TS 
Table  3.3-11.  "Fire  Detection 
Instruments"  would  be  changed  to 
require  that  the  fire  protection 
instruments  in  the  electrical  penetration 
area  (Elevation  24'6")  be  operable 
during  the  ILRT  and  (3)  TS  3.7.12.2, 
"Spray  and/or  Sprinkler  Systems"  and 
TS  Table  3.7-4.  "Fire  Hose  StaUons" 
would  be  changed  to  allow  the 
inoperability  of  the  containment  cable 
penetration  area  sprinkler  system  and 
containment  fire  hose  stations  during 
theDLRT. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Millstone  Unit  3  TS  4.6.1.2  and 
Appendix  J  to  10  CFR  Part  50  requires 
that  Northeast  Nuclear  Energy  Company 
(the  licensee)  perform  a  Type  A,  ILRT. 
for  the  primary  containment  at  the 
specified  test  interval.  While  preparing 
to  perform  the  ILRT  during  the  Cycle  2/ 
Cycle  3  refueling  outage,  the  licensee 
identified  two  areas  where 
incompatibility  exists  between  the 
requirements  to  perform  the  ILRT  and 
other  TS  requirements  to  maintain 
certain  components  and  systems 
operable  during  the  ILRT.  The  following 
areas  of  inconsistency  were  identified 
by  the  licensee: 

1.  Radiation  Monitoring  -  TS  Table 
3.3-6,  Item  la,  requires  that  the 
contaiimient  area  purge  and  exhaust 
isolation  radiation  detectors  be 
maintained  operable  (in  all  modes).  If 
the  subject  monitors  become  inoperable, 
the  contaiimient  exhaust  and  purge 
valves  must  be  maintained  in  the  closed 
position  per  Action  Statement  26. 

The  licensee  has  proposed  that  Action 
Statement  26  be  revised  to  remove  the 
requirements  that  the  containment  purge 
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and  exhaust  isolation  area  radiation 
monitors  (RE41  and  RE42)  be  operable 
during  the  Type  A  containment  ILRT. 
During  a  Type  A  containment  ILRT. 
the  Millstone  Unit  Na  3  containment  is 
pressurized  to  the  calculated  design 
basis  accident  containment  pressure  of 
54.1  psia  to  verify  containment  leak 
tightness.  The  pressurization  path  is 
through  the  purge  air  supply  piping, 
Ckmtainment  Penetration  Z86.  The 
containment  purge  and  exhaust  system 
is  interlocked  with  radiation  monitoring 
instrumentation  located  inside 
containment.  Since  the  radiation 
monitoring  instrumentation  is  not 
designed  to  withstand  a  pressure  of  54.1 
psia,  they  will  be  removed  from 
containment  for  the  duration  of  the 
ILRT.  Per  Technical  Specification  3.3.3.1, 
which  references  TS  Table  3.3-6,  the 
purge  and  exhaust  valves  must  be 
isolated  with  less  than  minimum 
radiation  monitoring  instrumentation 
channels  available.  However,  opening 
the  purge  air  supply  valve  is  required  to 
conduct  the  ILRT  and  satisfy  10  CFR 
Part  50.  Appendix  J.  Therefore,  a 
revision  to  Action  Statement  26  has 
been  proposed  to  removed  the 
requirement  that  the  RE41  and  RE42 
radiation  monitors  be  operable  during 
the  containment  ILRT. 

2.  Fire  Protection  -  TS  3.7.12.2.  Item  K 
and  TS  Table  3.7-4  requires  the 
containment  cable  penetration  area 
sprinkler  system  and  the  containment 
fire  hose  stations,  to  be  operable, 
respectively.  The  licensee  has  indicated 
that  the  containment  fire  protection 
water  system  that  enters  containment  at 
Penetration  Z56  must  be  drained  and 
vented  to  meet  the  provisions  of  the 
Millstone  Unit  No.  3  Final  Safety 
Analysis  Report  (FSAR)  Section  6.2.6 
and  the  requirements  of  10  CFR  Part  50, 
Appendix  J  for  performance  of  the  ILRT. 

Accordingly,  the  licensee  has 
proposed  that  a  footnote  be  added  to 
Technical  Specification  Section  3.7.12.2 
and  TS  Table  3.7-4  which  exempts  the 
containment  cable  penetration  area 
sprinkler-system  and  containment  fire 
hose  stations  from  operability 
requirements  during  Type  A 
containment  ILRT.  To  partially  mitigate 
the  proposed  inoperability  of  the 
containment  fire  suppression  systems, 
the  licensee  has  proposed  a  footnote  to 
Table  3.3-11  to  include  a  requirement 
that  fire  detection  instruments  in  the 
electrical  penetration  area.  Elevation 
24'6",  be  operable  during  the 
performance  of  Type  A  containment 
ILRT.  All  other  fire  detection 
instruments  located  within  the 
containment  area  would  not  be  required 
to  be  operable  during  the  performance 
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of  a  Type  A  containment  ILRT.  At  the 
present  time,  TS  Table  3.3-11  does  not 
require  the  operability  of  any  fire 
protection  instrumentation,  inside 
containment,  during  the  ILRT. 

Title  la  CFR  50.92.  "Issuance  of 
Amendment"  contains  standards  for 
addressing  the  existence  of  no 
significant  hazards  considerations  with 
regard  to  issuance  of  license 
amendments.  Tlie  hcensee  has 
addressed  the  standards  of  10  CFR 
50.92.  with  regard  to  the  proposed 
changes  to  the  TS  associated  with  the 
May  9, 1969  application,  as  follows: 

The  proposed  change*  do  not  involve  a 
significant  hazards  consideration  because  the 
changes  would  not: 

1.  Involve  a  aignlllcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  Type  A  ILRT  is  performed  in  Mode  5 
with  no  personnel  in  containment.  There  are 
no  design  basis  accidents  which  occur  in 
Mode  5  and  rely  on  either  containment  pui^e 
and  exhaust  radiation  monitoring  or  the 
inside  containment  fire  detection/ 
suppression  equipment.  The  only  accidents 
which  can  occur  in  Mode  5  and  require  these 
functions  are  a  loss  of  shutdown  cooling  and 
an  inside  containment  fire. 

SufTipient  time  exists  following  a  loss  of 
shutdown  cooling  for  the  operator  to 
manually  isolate  the  valves  and  prevent  any 
releases  from  containment.  Operator  action  is 
based  on  indications  of  a  loss  of  shutdown 
cooling  event.  Thus,  the  change  does  not 
impact  the  consequences  of  a  loss  of 
shutdoAivn  cooling  event. 

During  depressurization  of  the 
containment,  grab  samples  will  be  obtained 
to  verify  that  a  radioactivity  release  is  not 
occurring.  Thus,  it  will  hmit  the  potential 
radiohjgical  consequences  of  the  ILRT  to  an 
acceptable  level. 

The  fire  detection  and  suppression 
equipment  is  credited  only  in  fire  scenarios. 
The  changes  »vill  permit  the  containment  fire 
water  isolation  valves  to  be  closed  in  order  to 
measure  containment  leakage,  but  will 
•  require  the  fire  -letection  instrumentation  in 
the  electrical  penetration  area  to  be  operable. 
The  operating  fire  detection  components 
ensure  that  the  operators  will  be  alerted  to  a 
fire  inside  containment  As  stated  at>ove,  the 
plant  procedure  governing  the  Type  A 
containment  ILRT  will  require  the 
cancellation  of  the  ILRT  and  the  opening  of 
containment  water  isolation  valves  if  both  a 
smoke  detection  alarm  is  received  and  if  any 
energized  component/system  operating 
within  the  containment  trips  simultaneously 
for  any  unknown  reason  during  the  test. 
Action  statements  within  the  containment 
leakage  rate  test  procedure  will  allow  the 
plant  to  take  appropriate  actions  (open  fire 
isolation  valves)  before  any  major  fire 
damage  occurs.  Thus,  the  change  does  not 
impact  the  consequences  of  a  postulated 
inside  containment  fire. 

The  containment  purge  and  exhaust 
radiation  monitoring  equipment  and 
containment  fire  detection/suppression 
system  do  not  have  the  potential  to  initiate 


any  previotisly  analyzed  accident.  Operator 
action  to  isolate  the  purge  and  exhaust 
system  or  unisolate  the  containment  fire 
water  system,  based  on  available  indication, 
will  negate  the  impact  on  the  consequences 
of  having  these  systems  inoperable.  For  these 
reasons,  the  changes  to  the  operability 
requirements  of  tkese  systems  do  not 
increase  the  probability  or  consequence  of 
any  previously  analyzed  accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  TTie  changes  do  not 
alter  the  way  the  plant  is  operated  and  only 
affects  the  containment  ILRT.  The  change 
does  not  introduce  new  failure  modes.  For 
these  reasons,  the  change  does  not  have  the 
potential  to  create  a  new  type  of  accident 
from  that  previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  changes  do  not  impact 
any  of  the  protective  boundaries.  The  plant 
operators  will  be  able  to  either  isolate  the 
containment  purge  and  exhaust  system  or 
unisolate  the  containment  fire  water  system 
(during  the  ILRT)  based  on  available 
instrumentation.  Thus,  these  safety  fimctions 
will  not  be  impacted  by  the  chaise.  The 
change  does  not  increase  the  consequences 
of  any  design  basis  event.  For  these  reasons, 
the  change  does  not  reduce  the  margin  of 
safety. 

The  NRC  staff  has  reviewed,  and 
concurs  in.  the  licensee's  statement 
regarding  "no  significant  hazards 
considerations"  associated  with  the 
May  9. 1989  application  for  license 
amendment. 

Accordingly,  the  staff  has  made  a 
proposed  determination  that  the 
application  for  amendment,  dated  May 
9. 1989.  involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Waterford  Public  Library,  49 
Rope  Ferry  Road.  Waterford. 
Connecticut  06385. 

Attorney  for  Licensee:  Gerald  Garfield. 
Esquire.  Day.  Berry  &  Howard,  One 
Constitution  Plaza.  Hartford. 
Connecticut  06103-3499. 

NRC  Project  Director:  John  F.  Stolz 

Pacific  Gas  and  JElectiic  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Power  Plant,  Unit  Nos.  1  and  2. 
San  Luis  Obispo  County.  CaUfomia 

Dates  of  amendment  request:  March 
22, 1989  and  May  15. 1988  {Reference 
LAR  89-03) 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  combined  Technical  Specifications 
(TS)  for  the  Diablo  Canyon  Power  Plant 
(DCPP)  Unit  Nos.  1  and  2  to 

(1)  Change  TS  4.3.1.1.  Table  4.3-1,  Item 
23,  Seismic  Trip,  to  increase  the 
surveillance  test  interval  (STI)  for  the 
seismic  trip  sj'stem  actuating  device 
operational  test  from  6  to  18  months  to 
eliminate  the  need  to  perform  seismic 


trip  system  surveillance  testing  at 
power,  and 

(2)  Change  TS  3.3.1.  Table  3.3-1.  Item 
23,  Seismic  Trip,  to  allow  any  one  of  the 
three  seismic  trip  system  channels  to  be 
bypassed  for  up  to  72  hours  for 
surveillance  testing  or  maintenance 
while  operating  at  power. 

This  request  was  previously  noticed  in 
the  Federal  RegiBter  on  May  3, 1989  at  54 
FR 18951.  This  replaces  the  previous 
notice. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  wi^  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  in  its  submittal  of  March 
22, 1989,  evaluated  the  proposed 
changes  against  the  significant  hazards 
criteria  of  10  CFR  50.92  and  against  the 
Commission  guidance  concerning 
application  of  this  standard.  Based  on 
the  evaluation  given  below,  the  licensee 
has  concluded  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration.  The  licensee's 
evaluation,  as  modified  by  the  staff,  is 
as  follows: 

a.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

Operation  of  the  seismic  trip  system  is  not 
required  or  assumed  to  mitigate  the 
consequence:  of  any  accident  in  the  FSAR 
Update  safety  analyses.  The  seismic  trip 
system  component  history  demonstrates  that 
component  failures  would  not  have  prevented 
a  reactor  trip  had  a  seismic  event  of  the 
prescribed  magnitude  occurred.  Because  the 
system  design  does  not  permit  reliable  testing 
at  power,  two  challenges  to  the  reactor 
protection  system  have  occurred  during 
testing.  Such  challenges  cause  an  increase  in 
core  damage  frequency.  Increasing  the  STI  to 
allow  testing  to  be  performed  during 
shutdown  periods  will  eliminate  the  risk  of 
inadvertent  reactor  trips  and  establishing  an 
out  of  service  time  will  allow  for 
maintenance  or  component  replacement  at 
power. 

Therefore,  the  proposed  changes  to 
increase  the  STI  of  the  trip  actuating  device 
operational  test  to  18  months  and...(allowing 
one  of  three  channels  to  he  bypassed  for  up 
to)  72  hours^o  not  increase  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 


b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

There  is  no  physical  alteration  to  any  plant 
system,  nor  is  there  a  change  in  the  method 
by  which  any  safety  related  system  performs 
its  function.  Therefore,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

c.  Does  the  change  involve  a  significant 
reduction  in  the  margin  of  safety? 

The  proposed  changes  would  potentially 
reduce  the  number  of  inadvertent  reactor 
trips  due  to  on-line  surveillance  testing  and, 
therefore,  would  result  in  an  increase  in  plant 
safety.  Since  the  seismic  reactor  trip  is  not 
assumed  to  function  for  any  of  the  Chapter  15 
FSAR  Update  accident  analyses,  there  is  no 
affect  on  the  margin  of  safety  as  defined  in 
those  analyses.  Therefore,  the  proposed 
amendment  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
proposed  changes  and  the  licensee's  no 
significant  hazards  consideration 
determination  and  finds  them 
acceptable.  Therefore,  the  staff  proposes 
to  determine  that  these  changes  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library,  Government 
Docujpents  and  Maps  Department,  San 
Luis  Obispo.  California  93407. 

Attorneys  for  licensee:  Richard  R. 
Locke,  Esq..  Pacific  Gas  and  Electric 
Company.  P.O.  Box  7442.  San  Francisco, 
California  94120  and  Bruce  Norton.  Esq., 
c/o  Pacific  Gas  and  Electric  Company. 
P.O.  Box  7442.  San  Francisco.  California 
94120. 

NRC  Project  Director  George  W. 
Knighton 

Padfic  Gas  and  Electric  Company. 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Power  Plant,  Unit  Nos.  1  and  2, 
San  Luis  Obispo  County,  California 

Dates  of  amendment  request-  May  12, 
1989  (Reference  LAR  89-05) 

Description  of  amendment  request 
The  proposed  amendment  would  revise 
the  combined  Technical  Specifications 
(TS)  for  the  Diablo  Canyon  Power  Plant 
(DCPP)  Unit  Nos.  1  and  2  to  change  the 
diesel  generator  (DG)  allowed  outage 
time  (AOT)  to  7  days.  Specific  TS 
changes  would  include  (1)  revising  the 
AOT  requirement  of  TS  3A1.1  Action 
Statement  b.  to  a  7-day  AOT 
requirement  for  any  one  inoperable  DG. 
and  (2)  revising  the  associated  Bases  to 
indicate  the  proposed  AOT  is  an 
exception  to  the  recommendations  of 
Regulatory  Guide  1.93. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 


significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  tlie  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibihty  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee,  in  its  submittal  of  May 
12. 1989.  evaluated  the  proposed 
changes  against  the  significant  hazards 
criteria  of  10  CFR  50.92  and  against  the 
Commission  guidance  concerning 
application  of  this  standard.  Based  on 
the  evaluation  given  below,  the  licensee 
has  concluded  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration.  The  licensee's 
evaluation  is  as  follows: 

a.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  Diablo  Canyon  offsite  and  onsite 
power  systems  are  highly  reliable.  The  230kV 
and  SOOkV  systems  have  been  demonstrated 
to  provide  reliable  ofTsite  power  sources  for 
both  units.  The  DCPP  DG  reliability  histor>' 
indicates  that  average  reliability  is  higher 
than  the  requirements  in  Regulatory  Guide 
1.155.  Station  Blackout,  and  is  higher  than  the 
industr}'  average. 

The  risk  and  reliability  evaluation 
determined  that  the  probability  of  an 
accident  previously  evaluated  does  not 
signiflcantly  change  by  increasing  the  DG 
AOT  from  72  hours  to  7  days.  The  relative 
risk  evaluation  demonstrated  that  the  relative 
risk  remained  low  with  an  increased  AOT 
from  72  hours  to  7  days  because  of  the 
improved  maintenance  possible  with  the  7- 
day  AOT  and  the  avoidance  of  multiple  72- 
hour  AOTs. 

Increasing  the  DG  AOT  does  not  involve 
physical  alteration  of  any  plant  equipment 
and  docs  not  affect  analysis  assumptions 
regarding  functioning  of  required  equipment 
designed  to  mitigate  the  consequences  of 
accidents.  Further,  the  severity  of  postulated 
accidents  and  resulting  radiological  effluent 
releases  will  not  be  affected  by  the  increased 
AOT. 

Therefore,  the  proposed  change  does  nol 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

Extending  the  DG  AOT  from  72  hours  to  7 
days  does  not  necessitate  physical  aheration 
of  the  plant  or  changes  in  parameters 
governing  normal  plant  operation. 

Thus,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  for  Diablo  Canyon. 
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c.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

Am  discussed  above,  the  risk  and  reliability 
evaluations  determined  that  the  change  in 
core  melt  frequency  for  a  7-day  AOT 
compared  with  a  72-hour  AOT  is 
insignificant 

Therefore,  this  change  does  not  result  in  a 
signirtcant  reduction  in  a  margin  of  safety. 

The  NRC  Staff  has  reviewed  the 
proposed  changes  and  the  licensee's  no 
significant  hazards  consideration 
determination  and  Bnds  them 
acceptable.  Therefore,  the  Staff 
proposes  to  determine  that  these 
changes  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library.  Government 
Documents  and  Maps  Department.  San 
Luis  Obispo.  California  93407. 

Attorneys  for  licensee:  Richard  R. 
Locke.  Esq.,  Pacific  Gas  and  Electric 
Company.  P.O.  Box  7442,  San  Francisco, 
California  94120  and  Bruce  Norton,  Esq., 
c/o  PaciHc  Gas  and  Electric  Company, 
P.O.  Box  7442,  San  Francisco,  California 
94120. 

NRC  Project  Director:  George  W. 
Knighton 

Pacific  Gas  and  Electric  Company. 
Dodcet  Noa.  50-275  and  5ft-323,  Diablo 
Canyon  Power  Plant,  Unit  Noa.  1  and  2, 
San  Luis  Obbpo  County.  California 

Dates  of  amendment  request:  May  15, 
1989  (Reference  LAR  89-06) 

Description  of  amendment  request- 
The  proposed  amendments  would  revise 
the  combined  Technical  Specifications 
(TS)  for  the  Diablo  Canyon  Power  Plant 
(DCPP)  Unit  Nos.  1  and  2  to  allow 
removal  of  the  Boron  Injection  Tank 
from  Units  1  and  2.  The  proposed  BIT 
removal  is  consistent  with  the  guidance 
provided  in  NRC  Generic  Letter  85-16, 
which  concluded  that  there  are  inherent 
safety  rislis  associated  with  the  use  of 
high  concentrations  of  boron  and  that 
improved  analysis  methods  are 
available  to  allow  BIT  removal.  Specific 
TS  changes  would  include:  (1)  Deletion 
of  TS  3.5.4.1,  "Boron  Injection  Tank".  TS 
3.4.4.2.  "Heat  Tracing",  and  the 
associated  Bases,  to  allow  for  bj-passing 
or  removing  the  BIT  and  associated 
piping  and  components;  (2)  Revision  of 
TS  Table  3.3-5,  "Engineered  Safety 
Features  Response  Times",  to  make  the 
safety  injection  response  times 
consistent  with  BIT  removal;  and  (3) 
Revision  of  TS  Table  3.8-1  to  change  the 
function  of  the  BIT  inlet  and  outlet 
valves  to  charging  injection  valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 


as  stated  in  10  CFR  50.g2(c].  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  will  not:  (1)  involved  a 
significant  increase  in  die  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  or  safety. 

The  licensee,  in  its  submittal  of  May 
15, 1989.  evaluated  the  proposed  change 
against  the  significant  hazards  criteria 
of  10  CFR  50.92  and  against  the 
Commission  guidance  concerning 
application  of  ihis  standard.  Based  on 
the  evaluation  given  below,  the  licensee 
has  concluded  that  the  proposed  change 
does  not  involve  a  significant  hazards 
consideration.  The  licensee's  evaluation 
is  as  follows: 

a.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

Analysis  was  performed  for  an  "Accidental 
Depressurization  of  the  Main  Steam  System" 
(FSAR  Update  Section  15.2.13)  and  "Major 
Secondary  Steam  System  Pipe  Rupture" 
(FSAR  Update  Section  15.4.2)  with  the  BIT 
removed.  For  both  cases  after  the  reactor  trip, 
the  analysis  determined  that  criticality  is 
reattained  due  to  plant  cooldo«vn.  but  the 
DNB  design  basis  is  met  and  no  fuel  failure 
will  occur.  Further  analysis  was  performed  to 
determine  the  impact  of  BIT  removal  on  the 
containment  mass  and  energy  release  and 
containment  pressure  and  temperature 
response.  It  was  shown  that  the  containment 
pressure  remained  below  its  47  psig  design 
limit.  The  containment  temperature  response 
increased  from  the  presently  reported  peak 
temperatuire  value  of  339  degrees  F  to  345 
degrees  F.  PG&E  has  determined  that  the 
components  inside  containment  critical  to 
safety  are  not  adversely  affected  by  this 
small  increase  in  temperature.  Therefore, 
analysis  results  determined  that  the 
containment  pressure  transient  response  for 
the  most  limiting  case  assured  pressure 
t>elow  design  and  the  aggregate  temperature 
response  would  not  affect  the  current 
equipment  qualification  inside  containment. 
Finally,  analysis  was  performed  assuming 
removal  of  the  BIT  to  determine  the  mass  and 
energy  release  due  to  steamline  breaks 
outside  containment  assuming  superheated 
Steam  release.  Analysis  results  demonstrate 
that  for  the  worst  case  main  steamline  break 
outside  containment,  all  safety-related 
equipment  required  to  mitigate  the  steamline 
break  accident  outside  containment  and 
structural  components  that  would  be  both 
subject  to  the  new  superheat  accident 
environment  and  necessary  to  mitigate  the 
consequences  of  an  accident  would  either 
function  as  designed  or  would  be  requalified 
or  replaced. 

The  results  of  the  safety  injection  response 
time  evaluation  demonstrated  that  delivery  of 
boraled  water  to  the  RCS  meets  all  accident 
acceptance  criteria. 


The  results  of  the  above  analyses 
demonstrate  that  consequences  of  previously 
evaluated  events  are  not  significantly 
increased.  The  results  of  the  above  analyses 
further  demonstrate  an  increase  in  the 
probability  of  a  return  to  criticality  during  a 
Condition  II  event  (depressurization  of  the 
main  steam  system).  However,  there  is  no 
increase  in  the  probability  of  fuel  failure  and 
releases  remain  within  the  guideline  values  of 
10  CFR  20.  Therefore,  the  equipment  inside 
and  outside  containment  necessary  to 
mitigate  the  consequences  of  an  accident 
would  function  as  designed  after 
modification  and  releases  during 
depressurization  of  the  main  steam  system 
remain  within  the  guideline  values  of  10  CFR 
20. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

As  discussed  above,  environmentally 
qualified  equipment  to  provide  emergency 
system  functions  inside  and  outside 
containment  during  a  steamline  break  has 
been  evaluated  for  the  new  environment  that 
could  result  during  accidents  with  the  BIT 
removed.  The  analysis  results  demonstrated 
that  this  equipment  will  either  still  respond 
during  accidents  or  will  be  requalified  or 
replaced. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

c.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

For.  lx>th  the  "Accident  Depressurization  of 
the  Main  Steam  System"  (FSAR  Update 
Section  15.2.13)  and  "Major  Secondary  Steam 
System  Pipe  Rupture"  (FSAR  Update  Section 
15.4.2],  the  Westinghouse  analysis  shows  that 
the  DNB  design  basis  is  met  and  no  core 
damage  results.  Therefore,  for  the 
depressurization  of  the  main  steam  system, 
release  associated  with  this  accident  will 
remain  within  the  guideline  values  set  forth 
in  10  CFR  20  and  for  the  major  steam  line 
break  the  radiation  releases  are  %vithin  the 
guideline  values  set  by  10  CFR  100.  The 
safety  injection  response  times  continue  to 
mitigate  the  consequences  of  LOCA  and  non- 
LOCA  accidents  with  sufficient  safety 
margin. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
proposed  changes  and  the  licensee's  no 
significant  hazards  consideration 
determination  and  finds  them 
acceptable.  Therefore,  the  staff  proposes 
to  determine  that  these  amendments  do 
not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library.  Government 
Documents  and  Maps  Department  San 
Luis  Obispo.  California  93407. 


Attorneys  for  licensee:  Richard  R. 
Locke.  Esq..  Pacific  Gas  and  Electric 
Company.  P.O.  Box  7442,  San  Francisco. 
California  94120  and  Bruce  Norton,  Esq.. 
c/o  Pacific  Gas  and  Electric  Company, 
P.O.  Box  7442.  San  Francisco.  California 
94120. 

NRC  Project  Director:  George  W. 
Knighton 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3. 
Westchester  County,  New  York 

Date  of  amendment  request-  April  12, 
1989 

Description  of  amendment  request: 
The  licensee  has  provided  the  following 
description: 

This  application  seeks  to  revise  Appendix 
A  of  the  Indian  Point  3  Facility  Operating 
License.  Item  13  of  Table  3.5-5  and  Item  24  of 
Table  4.1-1  provide  information  regarding  the 
temperature  detection  system  in  the  Primary 
Auxiliary  Building  (PAB)  of  the  Indian  Point  3 
Nuclear  Power  Plant.  The  proposed  changes 
to  the  Technical  Specifioafions  revise  these 
tables  to  reflect  the  sensor  locations,  and  the 
operability  and  surveillance  requirements  of 
a  new  temperature  detection  system.  Also 
included  is  the  reorganization  of  the  existing 
Auxiliary  Boiler  Feedwaler  Pump  Building 
temperature  sensors.  The  proposed  change 
incorporates  all  temperature  sensors  into 
Item  13. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  witli  a  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  ft-om 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  the 
following  evaluation: 

1.  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response 

The  proposed  license  amendment  reflects 
changes  resulting  from  improvements  to  the 
temperature  detection  system  in  the  PAB. 
Changes  to  the  system  were  required  as  a 
result  of  the  Steam  Generator  Slowdown 
System  Upgrade  and  consequent  high  energy 
line  break  (HELD)  analysis.  The  new 
temperature  detection  system  serves  the 
same  function  as  the  old  system  since  it 
continues  to  provide  for  detection  of  line 
breaks  in  the  piping  penetration  area. 
Improvements  in  the  system  include  the 
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provision  of  redundant  detection 
instrumentation  with  a  lower  setpoint  and 
shorter  response  time  than  that  of  the  old 
system.  These  improvements  do  not  involve 
an  i.ncre.ise  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated? 
Response 

The  proposed  license  amendment  reflects  a 
change  to  the  temperature  detection  system 
in  the  PAB.  The  change  is  necessary  as  a 
result  of  a  new  SGBD  HELB  analysis.  The 
results  of  this  analysis  indicate  the  need  for 
earlier  rupture  detection  and  automatic 
isolation  of  the  Steam  Generator  Slowdown 
lines  to  prevent  harsh  environments  in  the 
PAB.  The  new  temperature  detection  system 
satisfies  these  requirements  by  providing 
temperature  sensors  which  annunciate  at  a 
lower  setpoint  and  assist  in  the  prevention  of 
harsh  environments  by  actuating  closure  of 
the  blowdown  isolation  valves.  These 
sensors  are  environmentally  qualified  and 
monitor  the  areas  of  the  PAB  where  high 
energy  lines  are  located.  Tne  sensors  are  not 
accident  initiators.  Hence,  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated  is  not  created. 
3.  Does  the  proposed  amendment  involve  a 
significant  reduction  in  a  margin  of  safety? 
Response 

The  proposed  Ucense  amendment  reflects 
changes  resulting  from  improvements  to  the 
temperature  detection  system  which  increase 
detection  reliability  and  decrease  response 
time.  Hence,  the  new  system  does  not  involve 
a  reduction  in  a  margin  of  safety. 

Based  on  the  above,  the  NRC  plans  to 
determine  that  the  proposed  amendment 
does  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martina  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charies  M. 
Pratt.  10  Columbus  Circle,  New  York. 
New  York  10019. 

NRC  Project  Director  Robert  A. 
Capra 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County.  New  Yorit 

Date  of  amendment  request-  April  12, 
1989 

Description  of  amendment  request 
The  licensee  has  provided  the  following 
description: 

This  application  for  amendment  to  the 
Indian  Point  3  (IP3)  Technical  Specifications 
seeks  to  revise  Paragraph  3.1.A.l.d  of 
Appendix  A  regarding  residual  heat  removal 
(RHR)  pump  operability  during  the  cold 
shutdown  condition  with  T,^  above  140°  F. 
The  change  clarifies  limiting  conditions  for 
operation  of  the  Reactor  Coolant  System 
(RCS),  ensuring  consistency  with  existing 
specifications,  and  meeting  the  intent  of 


Westinghouse  Standard  Technical 
Specifications  (W  STS). 

Paragraphs  3.1.A.l.b  through  d  provide 
Reactor  Coolant  Pump  (RCP)  and  RHR  Pump 
operating  requirements  during  the  conditions 
of  hot  and  cold  shutdown  Additionally. 
Paragraphs  b  and  c  allow  for  pump 
inoperability  under  stipulated  conditions.  The 
proposed  change  to  paragraph  3.1  A.l.d 
would  grant  a  similar  provision.  The 
proposed  change  would  allcw  the  operating 
RHR  pump  to  be  out-of-s<rr\ice  for  up  to  one 
(1)  hour  provided  no  operations  are  permittt  d 
that  would  cause  dilution  of  the  RCS  boron 
concentration,  and  core  outlet  temperature  is 
maintained  at  least  10°  F  below  saturation 
temperature.  The  one  hour  allowed  for  the  no 
pump  running  condition  is  not  of  sufficient 
duration  to  allow  significant  Icchlized  boron 
dilution  due  to  stratification. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  Crea'e  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  license  made  the  following 
analysis  of  these  changes: 

1.  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 
Response: 

The  proposed  change  provides  flexibility 
consistent  with  existing  Technical 
Specifications  and  W  STS.  wilhoul 
compromising  decay  heat  removal  capability. 
Should  the  one  operating  pump  t)€come 
inoperable,  a  second  pump  is  available  for 
decay  heat  removal  and  Specification 
3.3.A.7.a  or  b  is  applicable.  Additionally,  the 
one  hour  allowed  for  the  no  pump  running 
condition  is  not  of  sufficient  duration  to  allow 
significant  localized  boron  dilution  due  to 
stratification.  Combined  with  the  requirement 
for  no  operations  that  could  cause  dilution, 
the  probability  of  exceeding  shutdown 
margin  in  any  region  of  the  core  is  not 
significantly  increased.  The  requirement  lo 
maintain  core  exit  temperature  10°  F  below 
saturation  provides  sufficient  m.irgin  to  the 
onset  of  boiling,  including  time  to  restore 
cooling  before  boiling  occurs  in  any  part  of 
the  core.  Thus,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  license  amendmeni 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated? 
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Response: 

The  proposed  change  does  not  compromise 
the  decay  heat  removal  redundancy  criteria 
set  forth  by  the  Commission's  June  11. 1980 
letter.  In  addition,  change*  to  setpoints  or 
hardware  are  not  involved,  and  the  operation 
of  RCS/RHR  temperature  and  flow 
instrumentation  are  not  affected.  Hence,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  di^erent  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  proposed  amendment  involve  a 
sijinificant  reduction  in  a  margin  of  safety? 
Response:  4 

In  accordance  with  Specification  3.3.A.7, 
two  RHR  pumps  are  required  to  be  operable 
during  the^old  shutdown  condition  above 
140°  F.  Should  the  one  operating  pump 
become  inoperable,  a  second  pump  is 
available  for  decay  heat  removal  and 
SpeciHcation  3.3.A.7.a  or  b  is  applicable. 
Thus,  the  proposed  change  does  not 
adversely  affect  existing  specifications.  In 
addition,  the  proposed  change  does  not  affect 
the  operation  of  RCS/RHR  surveillance 
instrumentation.  Moreover,  as  discussed  in 
response  to  question  1.  the  proposed  change 
does  not  involve  a  significant  increase  in  the 
probability  of  exceeding  the  shutdown 
margin  in  any  region  of  the  core.  Since  decay 
heat  removal  capability,  system  flow  and 
temperature  indication,  and  shutdown  margin 
are  not  adversely  affected,  the  proposed 
change  does  not  involve  a  reduction  in  a 
margin  of  safety. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed  changes 
do  not  involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library. 
100  Martine  Avenue,  White  Plains.  New 
York  10601. 

Attorney  for  licensee:  Mr,  Charles  M. 
Pratt.  10  Columbus  Circle,  New  York. 
New  York  10019, 

NRC  Project  Director:  Robert  A. 
Capra 

Public  Service  Electric  ft  Gas  Company. 
Docket  No.  50-354,  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  amendment  request:  April  12, 
1989 

Description  of  amendment  requesL- 
Take  tritium  sample  directly  from  the 
spent  fuel  pool  area  rather  than  from  the 
ventilation  exhaust  from  that  area. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated;  (2)  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  In  accordance  with  10 
CFR  50.92  the  licensee  has  reviewed  the 
proposed  changes  and  has  concluded  as 
follows  that'they  do  not  involve  a 
significant  hazards  consideration: 

Significant  Hazards  Consideration 
Evaluation 

The  proposed  change  to  the  Hope  Creek 
Generating  Station  (HCGS)  Technical 
Specifications: 

1.  Does  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  amendment  does  not  involve 
a  change  to  any  structure,  component  or 
system  that  affects  the  probability  of  any 
accident  previously  evaluated  in  the  Updated 
Final  Safety  Analysis  Report  (UFSAR).  The 
proposed  change  will  provide  more  accurate 
sampling  results,  thereby  enhancing  plant 
safety. 

2.  Does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  in  the  sampling  point 
for  the  measurement  of  tritium  does  not 
create  the  possibility  for  any  accident.  The 
revision  merely  provides  for  the  use  of  a 
tritium  sampling  point  that  is  more 
conservative  than  the  one  presently  specified. 

3.  Does  not  involve  a  significant  reduction 
in  a  margin  of  safety.  Since  the  proposed 
sample  location  provides  more  accurate 
information  regarding  spent  fuel  pool  area 
tritium  levels  than  the  presently  specified 
grab  sample  point,  the  resulting  increase  in 
confidence  in  parameter  measurement,  hence 
detection  capability,  would  enhance  margins 
of  safety. 

The  staff  reviewed  the  licensee's 
determination  that  the  proposed  license 
amendment  involves  no  significant 
hazards  consideration  and  agrees  with 
the  licensee's  analysis.  Accordingly,  the 
staff  proposes  to  determine  that  the 
proposed  license  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Pennsville  Public  library.  190  S. 
Broadway,  Pennsville.  New  Jersey  08070 

Attorney  for  licensee:  Troy  B.  Conner, 
Jr.,  Esquire,  Conner  and  Wetterhahn. 
1747  Pennsylvania  Avenue.  NW,. 
Washington,  DC  20006 

NRC  Project  Director:  Walter  R. 
Butler 

Public  Service  Electric  ft  Gas  Company, 
Docket  Nos.  50-272  and  50-311.  Salem 
Generating  Station,  Unit  Nos.  1  and  2, 
Salem  County,  New  Jersey 

Date  of  amendment  request-  July  15, 
1988  and  supplemented  by  letter  dated 
April  25. 1989. 

Description  of  amendment  request: 
The  proposed  amendments  make 


changes  to  the  Administrative  Controls. 
Section  6.0,  of  the  Salem  Generating 
Station  Technical  Specifications.  Units  1 
and  2.  The  first  change  involves  the 
deletion  of  the  offsite  and  onsite 
organization  charts.  Figures  6.2-1  and 
6.2-2.  and  replaces  them  with  more 
general  requirements  which  capture  the 
essential  aspects  of  the  organizational 
structure.  Technical  Specifications  (TS) 
6.1.1  and  6.1.2  have  been  supplemented 
with  the  necessary  general  requirements 
specified  in  Generic  Letter  88-06,  dated 
March  22. 1988. 

The  second  change  replaces  the 
reference  to  the  Vice  President  -  Nuclear 
contained  in  TS  6.1.2  with  the  actual 
title.  Vice  President  and  Chief  Nuclear 
Officer.  For  consistency.  TS  6.2.1,  6.5.1.6. 
6.5.1.8.  6.5.1.9,  6.5.2.4.Z  6.5.2.6.  6.5.2.7. 
6.6.1.  and  6.7.1.  have  also  had  the  title. 
Vice  President  -  Nuclear,  replaced  with 
the  title.  Vice  President  and  Chief 
Nuclear  Officer.  This  change  is 
necessary  because  the  title.  Vice 
President  -  Nuclear  Officer,  and  the 
Technical  Specifications  as  currently 
structured  should  reflect  this  change. 
The  Index  is  being  re^-ised  to  make  it 
consistent  with  the  aforementioned 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  onsite  and  offsite  organizations  are 
currently  defined  by  organization  charts 
included  in  the  Administrative  Controls 
sections  of  the  Salem  Generating  Station 
Technical  Specifications  (TS).  As  such, 
this  requires  that  a  License  Amendment 
be  processed  for  changes  in 
organizational  structure.  The  content 
requirements  for  the  Administrative 
Controls  section  of  the  TS.  which  are 
specified  in  10  CFR  50.36(c)(5)  states 
that  the  TS  contain  the  controls  and 
provisions  "...necessary  to  assure 
operation  of  the  facility  in  a  safe 
manner...,"  but  does  not  specifically 
require  the  inclusion  of  detailed 
organization  charts  in  the  TS. 

Since  detailed  organization  charts  are 
not  specifically  required  by  regulation, 
and  since  through  experience  the  NRC 
staff  has  determined,  "...that 
organization  charts  by  themselves  are  of 
little  help  in  ensuring  that  the 
administrative  control  requirements  are 
met...,"  with  appropriate  changes  to  the 
administrative  control  requirements,  the 
licensee  proposes  to  remove  the 
organization  charts  from  the  TS.  The 
removal  of  organizational  charts  from 
the  TS  implements  an  improvement 
recommended  by  NRC  in  Generic  Letter 
88-06. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
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(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
mai^gin  of  safety. 

The  licensee  has  analyzed  the 
proposed  amendment  to  determine  if  a 
significant  hazards  consideration  exists: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  changes  being 
proposed  are  administrative  in  nature  and  do 
not  affect  assumptions  contained  in  plant 
safety  analyses,  the  physical  design  and/or 
operation  of  the  plant,  nor  do  they  affect 
Technical  Specifications  that  preserve  safety 
analysis  assumptions.  For  these  reasons,  the 
proposed  changes  do  not  affect  the 
probability  or  consequences  of  accidents 
previously  analyzed. 

The  NRC  will  continue  to  be  informed  of 
organizational  changes  through  other 
required  controls.  The  Code  of  Federal 
Regulations.  Title  10.  Part  50.34(b)(6](i) 
requires  that  the  appUcants  organizational 
structure  be  included  in  the  Final  Safety 
Analysis  Report.  Chapter  13  of  the  Salem 
Generating  Station  Updated  Safety  Analysis 
Report  (UFSAR)  contains  a  description  of  the 
organization  with  detailed  organization 
charts,  equivalent  to  or  better  than  those 
which  exist  in  the  Technical  Specifications. 
In  accordance  with  10  CFR  50.71(e),  PSE&G 
submits  annual  updates  to  the  UFSAR. 

Changes  to  the  organization  described  in 
the  Quality  Assurance  (QA)  Program  are 
governed  by  10  CFR  50.  Appendix  B.  and  10 
CFR  50.54(a)(3).  Any  changes  to  the 
organizational  structiire  which  have  the 
potential  to  decrease  the  effectiveness  of  the 
QA  Program  require  prior  NRC  approval. 
This  amendment  request  proposes  no 
changes  to  the  current  organizational 
structure,  rather,  it  proposes  to  remove 
inaccurate  information  in  favor  of  more 
general  organizational  requirements. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  The  changes  being  proposed  are 
purely  administrative  in  nature  and  will  not 
lead  to  material  procedure  changes  or  to 
physical  plant  modifications.  In  addition, 
there  are  no  management  changes  being 
proposed  as  a  result  of  this  amendment 
request.  For  these  reasons,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident. 

3.  The  operation  of  the  facility  in 
accordance  with  the  modified  specification 
would  not  involve  a  significant  reduction  in  a 
margin  of  safety.  The  changes  being  proposed 
are  administrative  in  nature  and  do  not  relate 


to  or  modify  safety  margins  defined  in  and 
maintained  by  the  Technical  Specifications 
(TS). 

The  changes  proposed  herein  do  not  reduce 
the  TS  safety  margin  since  all  organizational 
responsibilities  are  being  adequately 
implemented,  all  personnel  are  properly 
qualified,  and  controlling  the  organizational 
details  in  the  UFSAR  will  be  commensurate 
with  controlling  them  in  the  TS. 

Through  PSE&G's  strong  Qualify  Assurance 
Program  and  our  commitment  to  maintain 
only  qualified  persormel  in  positions  of 
responsibility,  it  is  assured  that  safety 
functions  performed  by  the  onsite  and  offsite 
organizations  will  continue  to  be  performed 
at  a  high  level  of  competence. 

The  staff  has  reviewed  the  licensees 
submittal  and  significant  hazards 
analysis  and  concurs  with  the  licensee's 
determination  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway.  Salem.  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn.  Esquire.  Conner  and 
Wetterhahn.  Suite  1050, 1747 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20006 

NRC  Project  Director  Walter  R. 
Butler 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Generating  Station,  Unit  Nos.  1  and  2, 
Salem  County,  New  Jersey 

Date  of  amendment  request:  March  23. 
1989  and  supplemented  by  letter  dated 
April  14, 1989 

Description  of  amendment  request 
The  licensee  proposes  to  modify  the 
Salem  Unit  2  Technical  Specifications 
by  deleting  Technical  Specification  (TS) 
Table  3.8-1.  "Containment  Penetration 
Conductor  Overcurrent  Protective 
Devices,"  and  to  modify  Bases  3/4.8.3  to 
require  controls  for  maintaining  the  list 
of  protective  devices  similar  to  those 
required  for  snubbers  as  described  in 
Generic  Letter  84-13,  dated  May  3. 1984. 
A  specification  for  surveillances  of  fuses 
is  being  added  to  reflect  the  use  of  those 
fuses  as  overcurrent  protective  devices. 
Additionally,  an  identical  specification 
would  be  added  to  the  Unit  1  Technical 
Specifications,  which  currently  has  no 
specification  for  these  devices,  for 
consistency  between  units. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Deleting  Table  3.8-1  from  the  Technical 
Specifications  and  requiring 
administrative  controls  for  the 


protective  devices  is  similar  to  the 
requirements  for  snubbers  as  described 
in  Generic  Letter  84-13  and  does  not 
degrade  compliance  with  TS  3.8.3.1. 
Technical  Specification  3.8.3.1  will 
continue  to  require  that  the  containment 
penetration  conductor  overcurrent 
protective  devices  be  operable.  The 
currently  required  surveillances  will 
continue  to  be  performed  and  the 
required  corrective  actions  will  be  taken 
if  the  devices  are  found  to  be 
inoperable. 

The  list  of  containment  penetration 
overcurrent  protective  devices  and 
setpoints  will  be  incorporated  into  a 
future  revision  to  the  updated  final 
safety  analysis  report  (UFSAR). 
Additionally,  the  setpoints  for  the 
subject  devices  will  be  incorporated  into 
plant  maintenance  procedures  and  plant 
drawings  which  are  controlled  plant 
documents.  Changes  to  the  setpoints 
and  devices  are  made  through  this 
controlled  system  in  accordance  with 
the  licensee's  quality  assurance  program 
and  within  the  guidance  of  10  CFR  50.59. 
Performing  and  documenting  setpoint 
changes  via  the  50.59  process  and 
including  them  in  FSAR  updates  gives 
the  staff  adequate  opportimity  to  review 
changes  to  the  setpoint  list. 

Addition  of  an  identical  requirement 
to  the  Unit  1  Technical  Specifications  is 
being  requested  to  achieve  consistency 
between  the  Unit  1  and  Unit  2 
specifications. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probabihty  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  analyzed  the 
proposed  amendment  to  determine  if  a 
significant  hazards  consideration  exists: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  provide  for  the  list 
of  containment  penetration  conductor 
overcurrent  protective  devices  to  be 
maintained  and  controlled  at  the  plant  rather 
than  in  the  Technical  Specifications.  The 
removal  of  the  containment  penetration 
conductor  overcurrent  protective  device 
listing  does  not  degrade  the  existing 
Technical  Specification  protective  device 
operability  and  surveillance  requirements  nor 
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does  it  affect  the  accident  analysis. 
Therefore,  this  license  amendment  request 
does  not  involve  a  signincant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  changes  do  not  make  any 
physical  changes  to  the  plant  or  changes  in 
parameters  governing  normal  plant  operation. 
Therefore,  the  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Does  the  change  involve  a  signiRcant 
reduction  in  a  margin  of  safety? 

As  discussed  above,  the  proposed  changes 
do  not  degrade  the  existing  protective 
devices'  operability  and  surveillance 
requirements,  nor  do  they  effect  the  accident 
analysis.  Therefore,  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
submittal  and  significant  hazards 
analysis  and  concurs  with  the  licensee's 
determination  that  the  proposed 
amendment  does  not  involve  a 
signiHcant  hazards  consideration. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed  amendment 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library.  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn.  Esquire,  Conner  and 
Wetterhahn.  Suite  1050, 1747 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20006 

NRC  Project  Director.  Walter  R. 
Butler 

Southern  California  Edison  Company,  et 
al.,  Docket  No.  50-206,  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  1, 
San  Diego  County,  California 

Date  of  amendment  request:  March  20, 
1989 

Description  of  amendment  request: 
Proposed  Change  No.  200  is  a  request  to 
revise  Sections  3.14,  "Fire  Protection 
Systems  Operability,"  and  4.15,  "Fire 
Protection  Systems  Surveillance."  of 
Appendix  A  Technical  Specifications  for 
the  San  Onofre  Nuclear  Generating 
Station.  Unit  1  (SONGS  1).  This  change 
incorporates  and  supercedes  Proposed 
Change  No.  136  submitted  by 
Amendment  Application  No.  120  dated 
June  8, 1984.  as  revised  by  SCE  to  NRC 
letter  dated  December  17, 1985.  and 
Proposed  Changes  No.  159  and  No.  162 
submitted  by  Aniendment  Application 
No.  136  dated  May  19, 1986. 

This  proposed  change  has  resulted 
from  modiHcations  installed  to  comply 
with  the  safe  shutdown  requirements  of 
10  CFR  Part  50  Appendix  R  and  BTP 
9.5.1,  Appendix  A. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  about 
the  issue  of  no  significant  hazards 
consideration  which  is  quoted  below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

RESPONSE:  NO 

Proposed  Change  No.  200  adds  operability 
and  surveillance  requirements  for  equipment 
which  has  been  installed  to  improve  the  Fire 
Protection  Program  at  San  Onofre  Unit  1,  in 
accordance  with  NRC  requirements.  This 
equipment  will  reduce  the  probability  and/or 
consequences  of  a  fire.  Additionally,  spurious 
operation  of  this  equipment  has  been 
evaluated  and  determined  not  to  significantly 
affect  plant  operation.  Therefore,  operation  of 
San  Onofre  Unit  1  in  accordance  with 
Proposed  Change  200  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

RESPONSE:  NO 

Proposed  Change  No.  200  incorporates 
changes  to  the  approved  Fire  Protection 
Program  at  San  Onofre  Unit  1  into  the 
technical  specifications.  The  proposed 
specifications  assure  that  the  required 
equipment  is  maintained  operable  or 
compensatory  measures  are  implemented  in 
compliance  with  the  Fire  Hazards  Analysis 
for  San  Onofre  Unit  1.  Therefore,  operation  in 
accordance  with  Proposed  Change  No.  200 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  margin  of 
safety? 

RESPONSE;  NO 

Proposed  Change  No.  200  will  assure  that 
degradation  of  the  required  Fire  Protection 
equipment  will  be  detected  and  repaired  or 
compensatory  measures  implemented. 
Therefore,  operation  of  San  Onofre  Unit  1,  in 
accordance  with  Proposed  Change  No.  200, 
will  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
analysis  and.  based  on  that  review,  it 
appears  that  the  three  criteria  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  General  Library.  University  of 
California,  P.O.  Box  19557.  Irvine. 
California  92713. 

Attorney  for  licensee:  Charles  R. 
Kocher,  Assistant  General  Counsel,  and 
]ames  Beoletto,  Esquire,  Southern 


California  Edison  Company,  P.O.  Box 
800,  Rosemead,  California  91770. 

NRC  Project  Director  George  W. 
Knighton 

System  Energy  Resources,  Inc.,  et  al.. 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Dates  of  amendment  request- 
December  19, 1988,  as  revised  February 
24. 1989. 

Description  of  amendment  request- 
The  amendment  would  change  the 
Technical  Specifications  (TS)  by 
deleting  TS  3/4.3.10,  "Neutron  Flux 
Monitoring  Instrumentation,"  and 
modifying  TS  3/4.4.1.  "Recirculation 
System."  Figure  3.4.1.1-1.  "Power  Flow 
Operating  Map."  would  be  changed  to 
redefine  flow  stability  regions.  TS  3/ 
4.4.1  would  be  changed  to  reflect  the 
redefined  regions  of  Figure  3.4.1.1-1.  The 
Bases  for  TS  3/4.3.10  and  TS  3/4.4.1 
would  be  changed  to  reflect  the  changes 
inTS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  an  analysis 
of  no  significant  hazards  considerations 
in  its  request  for  a  license  amendment. 
The  licensee's  analysis  of  the  proposed 
amendment  against  the  three  standards 
in  10  CFR  50.92  is  reproduced  below. 

1.  These  changes  redefine  the  power/flow 
region  and  required  operator  actions  from 
core  stability  considerations.  While  the 
changes  allow  for  unrestricted  operation  in  a 
region  of  the  power/flow  map  where 
previously  some  monitoring  requirements 
were  applied  this  region  has  l>een 
determined  to  be  stable.  In  the  power/flow 
area  where  instabilities  are  more  likely  to 
occur  an  immediate  reactor  shutdown  is 
imposed.  Revised  operator  actions  are  further 
defined  to  reduce  the  possibility  of 
encountering  instabilities  and  to  rapidly 
terminate  any  instabilities  should  they  occur 
in  a  region  where  instabilities  are  less  likely 
to  occur.  The  proposed  changes  have  no 
affect  on  the  core  thermal-hydraulic 
instability  phenomena.  Therefore,  they  have 
no  affect  on  its  consequences,  should  an 
event  occur.  Therefore,  the  proposed  changes 


do  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  instability 
event. 

As  these  changes  have  no  affect  on  the 
precursors  to  any  accident  previously 
evaluated,  they  will  not  affect  the  probability 
of  an  accident  previously  evaluated.  Since 
previously  evaluated  events  were  evaluated 
for  the  entire  power/flow  map  and  allowed 
for  the  proposed  operator  actions,  these 
changes  have  no  affect  on  the  consequences 
of  those  events  previously  evaluated. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  These  changes  do  not  involve  any  new 
design  modifications  or  any  new  precursors 
to  an  accident.  They  only  redefine  areas  of 
the  operating  map  for  core  stability 
considerations  and  add  conservative 
operator  actions.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  accident  from  those  previously 
evaluated. 

3.  The  proposed  changes  redefine  regions 
of  the  power/flow  map  which  are  restricted 
from  operation,  eliminate  the  surveillance 
region,  and  redefine  operator  actions  in  the 
proposed  regions. 

Three  stability  regions  are  defined.  Region 
A  comprises  the  area  above  100%  rod-line 
and  below  40%  core  flow.  Region  B  comprises 
the  area  between  the  80%  and  the  100%  rod- 
lines  and  l>elow  40%  core  flow.  Regions  A 
and  B  are  restricted  from  operations.  Region 
C  comprises  the  operating  areas  above  the 
80%  rod-line  and  between  40%  and  45%  core 
flow.  Operation  in  Region  C  is  allowed  only 
for  control  rod  withdrawals  during  startup. 

Operator  actions  are  revised  consistent 
with  the  redefinition  of  Regions  A,  B  and  C. 
Upon  entry  into  Region  A,  a  single  action  is 
required,  namely,  an  immediate  reactor 
shutdown.  Upon  entry  into  Regions  B  or  C, 
(unless  operation  in  Region  C  is  for  control 
rod  withdrawal  during  startup]  an  immediate 
action  is  required  to  exit  the  regions.  This 
action  can  he  either  a  reduction  in  thermal 
power  or  an  increase  in  core  flow.  While 
operating  in  Regions  B  or  C,  the  APRM 
neutron  flux  noise  level  will  be  observed.  If  a 
sustained  APRM  neutron  flux  noise  level 
exceeding  10%  peak-to-peak  of  rated  thermal 
power  is  observed,  an  immediate  reactor 
shutdown  is  required.  In  addition,  with  no 
reactor  coolant  system  recirculation  loops  in 
operation  in  Regions  A  or  B  a  single  action  is 
required,  namely,  an  immediate  reactor 
shutdown. 

Region  A  comprises  part  of  the  restricted 
region  in  the  current  Technical  Specifications 
(IS).  The  operator  action  proposed  in  this 
region,  calling  for  immmediate  reactor 
shutdown,  render  (sic)  the  proposed  TS  more 
conservative  than  current  "TS.  Proposed 
operator  actions  in  region  B  include 
immediate  initiation  of  action  to  exit  the 
region  and  an  immediate  reactor  shutdown 
upon  detection  of  oscillations.  Thus,  the 
proposed  TS  are  more  conservative  for 
Region  B  as  well.  The  proposed  Region  C 
comprises  most  of  the  current  Detect  and 
Suppress  region  and  a  triangular  area  where 
operation  is  currently  restricted. 

Although  no  instabilities  have  been 
observed  in  Region  C,  this  region  is 


maintained  as  a  buffer  zone.  The  proposed 
change  restricts  operation  from  this  region 
except  for  certain  startup  activities.  With  the 
proposed  actions,  including  an  immediate 
reactor  shutdown  upon  detection  of 
oscillations.  Region  C  is  now  more 
conservative  than  the  current  TS.  The  Detect 
&  Suppress  requirements  for  the  triangular 
portion  above  the  45%  flow  line  are  deleted 
since  the  onset  of  instabilities  in  thfs  area  is 
unlikely  and  no  restrictions  are  needed. 

Therefore,  these  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  licensee  has  concluded  that  the 
proposed  amendment  meets  the  three 
standards  in  10  CFR  50.92  and. 
therefore,  involves  no  significant 
hazards  consideration. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  no  significant 
hazards  consideration  determination 
and  agrees  with  the  licensee's  analysis. 
Accordingly,  the  Commission  proposes 
to  determine  that  the  requested 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hinds  Junior  College, 
McLendon  Library,  Raymond, 
Mississippi  39154. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire,  Bishop.  Liberman. 
Cook,  Purcell  and  Reynolds,  1200 17th 
Street.  NW..  Washington,  DC  20036 

NRC  Project  Director  Elinor  G. 
Adensam    . 

System  Energy  Resources,  Inc.,  et  al.. 
Docket  No.  50-416,  Grand  Gulf  Nuclear 
Station,  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  amendment  request:  April  18. 
1989 

Description  of  amendment  request: 
The  amendment  would  change  the 
Technical  Specifications  (TS)  by 
increasing  the  suppression  pool  low 
water  level  trip  setpoint  and  allowable 
value  in  TS  Table  3.3.8-2,  "Plant  Systems 
Actuation  Instrumentation  Setpoints."  In 
addition,  the  description  of  the  trip 
function  and  the  suppression  pool 
bottom  reference  elevation  are  revised 
to  reflect  the  as-built  plant  conditions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or  (3) 


involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  proxided  an  analysis 
of  significant  hazards  considerations  in 
its  request  for  a  license  amendment.  The 
licensee  has  concluded,  with 
appropriate  bases,  that  the  proposed 
amendment  meets  the  three  standards  in 
10  CFR  50.92  and,  therefore,  involves  no 
significant  hazards  considerations. 

The  Commission  has  also  provided 
guidance  concerning  the  application  of 
these  standards  by  providing  examples 
of  amendments  considered  likely,  and 
not  likely,  to  involve  a  significant 
hazards  consideration.  These  were 
published  in  the  Federal  Register  on 
December  3, 1986  (51  FR  7744).  The  NRC 
staff  has  made  a  preliminary  review  of 
the  licensee's  submittal.  A  discussion  of 
these  examples  as  they  relate  to  the 
proposed  amendment  follows. 

One  of  the  examples  of  actions 
involving  no  significant  hazards 
consideration  (i)  involves  an 
administrative  change  to  correct  an 
error  or  achieve  consistency  throughout 
the  Technical  Specifications.  The 
changes  to  the  description  of  the  trip 
function  and  correction  of  the  pool 
bottom  reference  elevation  are  similar  Jo 
example  (i).  Another  example  of  an 
action  involving  no  significant  hazards 
consideration  (ii)  is  a  change  that 
constitutes  an  additional  limitation, 
restriction,  or  control  not  presently 
included  in  the  TS.  e.g.  a  more  stringent 
surveillance  requirement.  The  increase 
in  the  suppression  pool  low  water  level 
setpoint  is  similar  to  this  example 
because  it  is  a  more  conser\'ative 
setpoint.  The  functior  of  this  trip  is  to 
actuate  the  suppression  pool  makeup 
system  following  a  loss-of-coolant 
accident  (LOCA)  when  the  water  level 
in  the  suppression  pool  reaches  the  trip 
setpoint.  Makeup  is  needed  to  assure 
that  the  drywell  vents  will  have 
sufficient  submergence  to  quench  the 
steam  from  the  blowdown  during  the 
LOCA.  Increasing  the  low  level  trip 
setpoint  will  increase  the  minimum 
submergence  of  the  vents  and  is. 
therefore,  more  ccnserxative. 

Based  on  the  similarity  of  the  changes 
to  examples  (i)  and  (ii)  in  51  FR  7744.  the 
NRC  staff  concludes  that  the  changes  in 
the  proposed  amendment  are  not  likely 
to  involve  a  significant  hazards 
consideration.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  requested  amendment  does  not 
involve  a  significant  hazards 
consideration. 

Loco!  Public  Document  Room 
location:  Hinds  Junior  College, 
McLendpn  Library,  Raymond. 
Mississippi  39154. 
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Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire.  Bishop,  Liberman, 
Cook,  Purcell  and  Reynolds.  1200 17th 
Street.  NW.,  Washington.  DC  20036 

Tennessee  Valley  Authority,  Docket  No. 
50-327,  Sequoyah  Nuclear  Plant,  Unit  1, 
Hamilton  County,  Tennessee 

Date  of  amendment  request:  May  1, 
1989  (TS  89-11) 

Description  of  amendment  requests: 
The  Tennessee  Valley  Authority  (TV A) 
proposes  to  revise  the  Sequoyah  Unit  1 
(SQN)  Technical  SpeciRcations  (TS). 
TVA  is  requesting  a  one-time  extension 
of  the  40  27  10-month,  Type  A,  test 
interval  in  Surveillance  Requirement 
(SR)  4.6.1 .2.a.  The  proposed  change 
would  permit  the  third  containment 
integrated  leak  rate  test  (ILRT)  to  be 
performed  after  February  1990.  during 
the  Unit  1  Cycle  4  refueling  outage.  TVA 
proposes  to  add  a  footnote  to  read  as 
follows:  "A  one-time  extension  of  the 
test  interval  is  allowed  for  the  third 
Type  A  test  within  the  first  10-year 
service  period  provided  unit  shutdown 
occurs  no  later  than  May  1. 1990  and 
performace  of  the  Type  A  testing  occurs 
prior  to  unit  restart  following  unit  1 
cycle  4  refueling  outage." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
TVA  provided  the  following  information 
in  its  application  to  support  the 
proposed  change  to  the  SQN  TS: 

SQN's  unit  1  entered  its  cycle  3  refueling 
outage  on  August  22. 1985.  On  December  15. 
1985,  unit  1  successfully  completed  its  second 
periodic  Type  A  test.  Unit  1  returned  to 
power  operation  on  November  10. 1988. 
following  an  extended  shutdown  period.  In 
accordance  with  the  40  2710-month  test 
interval.  SQN  would  be  required  to  perform 
its  third  periodic  unit  1  Type  A  test  before 
February  IS.  1990  (SO  months).  Application  of 
the  40  2710-month  test  interval  requires  TVA 
to  schedule  a  unit  1  shutdown  sometime 
during  {operating)  cycle  4  for  the  sole  purpose 
of  performing  a  Type  A  test.  TVA's  current 
unit  1  cycle  4  schedule  does  not  include  a 
shutdown  for  the  performance  of  a  Type  A 
test.  The  only  outage  currently  scheduled 
during  unit  1  cycle  4  is  an  B-day  outage  for 
conducting  an  ice  condenser  flow  passage 
inspection.  This  outage  is  scheduled  to  ^gin 
October  1. 1989.  This  inspection  will  be 
conducted  while  in  mode  4  and  will  involve 
entering  TS  limiting  condition  for  operation 
3.8.5.1  for  a  78-hour  duration.  The  inclusion  of 
a  Type  A  test  to  this  outage  would  require 
entry  into  mode  5.  This  would  add  an 
additional  2  to  3  days  for  temperature 
stabilization  within  containment;  14  days  for 
setup,  testing,  and  recovery:  and  5  days  for 
conducting  mode  5  surveillance  tests.  The 
additional  downtime  described  above  would 
cost  TVA  approximately  $2.5  million  in 
replacement  power  costs.  A  forced  outage  for 
the  sole  purpose  of  performing  a  Type  A  test 
would  similarly  require  a  22-day  outage  that 
would  require  2-3  days  of  deadtime  for 


temperature  stabilization  within  containment. 
Based  on  the  above  cost  options,  TVA  finds 
the  extension  of  the  Type  A  test  to  coincide 
with  the  unit  1  cycle  4  refueling  outage  to  be 
economically  prudent. 

The  proposed  modification  to  the  Type  A 
test  schedule  is  a  temporary  exemption  to  the 
required  test  interval.  The  proposed 
extension  of  the  40  2710-month  test  interval 
would  enable  un^t  1  to  complete  its  fourth 
fuel  cycle  without  requiring  a  forced 
shutdown  for  (ILRT)  test  purposes. 
Considering  that  unit  1  has  not  experienced 
any  unusual  temperature  or  pressure 
excursions  within  the  reactor  containment 
building  since  the  last  Type  A  test  and 
considering  that  no  modiHcations  have 
occurred  that  would  have  altered 
containment  integrity,  TVA  finds  no  reason 
to  suspect  degradation  in  the  unit  1 
containment  during  the  approximate  3-year 
shutdown  period.  It  is  important  to  note  that 
the  unit  1  containment  structure  was  vented 
to  the  atmosphere  during  the  extended 
outage.  This  configuration  precluded  any 
pressure  oscillations  that  would  be  expected 
when  the  containment  structure  is  in  a  closed 
condition  (i.e..  normal  purging  and/or 
venting).  TVA  investigated  the  option  of 
performing  a  Type  A  test  before  the 
November  1988  unit  1  restart.  This  was 
discussed  with  NRCs  Office  of  Special 
Projects.  From  these  discussions,  it  was 
concluded  that  performance  of  two  Type  A 
tests  within  the  3-year  extended  outage 
would  have  imposed  undue  hardship  with 
little  or  no  compensating  increase  in  the  level 
of  quality  or  safety.  For  these  reasons, 
combined  with  the  cost  in  man-hours  for 
planning,  scheduling,  and  conducting  a  Type 
A  test.  TVA  requests  a  one-time  exemption 
from  the  40  2710-month  test  interval  of  unit  1 
SR  4.e.l.2.a. 

The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.g2(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92.  the 
licensee  has  performed  and  provided  the 
following  analysis: 

TVA  has  evaluated  the  proposed  TS 
change  and  determined  that  it  does  not 
represent  a  significant  hazards  consideration 
based  on  criteria  established  in  10  CFR 
S0.92(c).  Operation  of  SQN  in  accordance 
with  the  proposed  amendment  will  not: 

(1)  bivolve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  change  is 
a  one-time  extension  of  the  40  2710-month, 
Type  A.  test  interval  as  contained  in  SR 
4.e.l.2.a.  The  purpose  of  the  Type  A  test  is  to 
ensure  that  leakage  through  the  primary 
containment  and  systems  and  components 
penetrating  primary  containment  does  not 
exceed  allowable  leakage  rate  values  as 
specified  in  the  TSs  (SQN's  limit  is  0.75  La). 
Because  the  most  likely  leakage  paths 
through  containment  are  the  penetrations. 


TVA  completed  a  local  leak  rate  test  program 
on  all  penetrations  and  valves  requiring 
Types  B  and  C  testing  before  unit  1  restart 
following  the  unit  1  cycle  3  refueling  outage. 
This  ensured  that  all  Type  B  and  C 
penetratiorfs  and  valves  we^e  within  the 
allowable  containment  leakage  limit  of  0.6 
L.a.  In  addition,  TVA  performed  [Surveillance 
Instruction]  SI-254  to  visually  inspect  the 
surfaces  of  the  containment  liner  and  the 
shield  building  for  changes  in  appearance  or 
other  abnormal  degradation  before  unit 
restart.  Performance  of  these  tests,  coupled 
with  the  fact  that  unit  1  remained  in  cold 
shutdown  condition  during  an  extended  3- 
year  period  and  did  not  experience  any 
temperature  excursions  or  pressure 
oscillations  since  the  last  Type  A  test, 
ensures  that  containment  integrity  was 
maintained  during  the  3-year  shutdown 
period.  On  this  basis.  TVA  has  determined 
that  the  extension  of  the  test  interval  would 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed.  No  new  accident 
scenarios  are  created  by  the  proposed  change 
because  the  one-time  extension  affects  only 
the  lest  frequency  and  does  not  affect  the 
physical  contaiiunent  structure,  the 
penetrations,  or  the  facility.  Previous  Type  A 
test  results  have  shown  that  the  leak  rates  for 
unit  1  have  remained  well  below  the  0.75-La 
limit.  In  addition,  the  unit  1  containment 
structure  has  not  undergone  modifications  or 
been  subjected  to  thermal  or  pressure 
excursions  since  the  last  Type  A  test  that 
would  have  altered  containment  integrity. 
Because  the  0.75-La  leakage  limit  has  not 
been  compromised,  the  requested  extension 
of  the  test  interval  will  in  no  way  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  SQN's  imit  1  was  shut  down 
for  refueling  in  August  1985  and  has  remained 
in  cold  shutdown  since  that  time  [until  its 
restart  in  Noveml>er  1988).  The  second 
regularly  scheduled  Type  A  test  for  unit  1 
was  successfully  completed  in  December 
1985.  The  data  fi«m  the  December  1985  teat 
indicates  a  significant  margin  exists  between 
the  measured  overall  leak  rate  (0.05388 
percent  per  day)  and  the  0.75-La  Umit  (0.1875 
percent  per  day).  Because  unit  1  has 
remained  in  cold  shutdown  and  considering 
that  no  modifications  have  been  performed 
on  the  containment  boundary,  the  observed 
margin  provided  by  the  December  1985  test 
would  not  be  expected  to  degrade  lieyond  the 
0.75-La  leak  rate  limit.  To  ensure  this  margin 
is  maintained.  TVA  completed  a  local  leak 
rate  program  on  all  penetrations  and  valves 
requiring  Types  B  and  C  testing  before  the 
November  1988  restart.  In  addition.  TVA 
performed  SI-254  to  visually  inspect  the 
surfaces  of  the  containment  liner  and  the 
shield  building  for  changes  in  appearance  or 
other  abnormal  degradation.  Based  on  these 
actions  and  the  previous  test  margin,  the  one- 
time extension  of  the  40  2710-month.  Type  A. 
test  interval  would  not  involve  a  significant 
reduction  in  the  margin  of  safety. 


The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director:  Suzanne 
Black 

Tennessee  Valley  Authority,  Docket  No. 
50-327,  Sequoyah  Nuclear  Plant,  Unit  1, 
Hamilton  County,  Tennessee 

Date  of  amendment  request:  May  5, 
1989  (TS  89-14) 

Description  of  amendment  request: 
The  Tennessee  Valley  Authority  (TVA) 
proposes  to  revise  the  Sequoyah  Unit  1 
(SQN)  Technical  Specifications  (TS). 
The  proposed  revision  is  to  Surveillance 
Requirement  (SR)  4.6.1 .2.a,  and  the 
associated  Bases  Section  3/4.6.1.2,  for 
primary  containment  integrity.  The 
change  is  to  delete  the  requirement  that 
the  third  containment  Type  A  (overall 
integrated  containment  leakage  rate) 
test,  of  Appendix  J  to  10  CFR  Part  50,  be 
conducted  during  the  shutdown  for  the 
10-year  plant  insen/ice  inspection. 

IBasis  for  proposed  no  significant 
hazards  consideration  determination: 
The  requirement  to  conduct  the  third 
Type  A  test  during  the  shutdown  for  the 
10-year  plant  inservice  inspection  is  in 
Appendix  J  to  10  CFR  Part  50  and  is  a 
requirement  on  TVA  independent  of  the 
SQN  TS.  TVA  provided  the^llowing 
information  in  its  application  to  support 
the  proposed  change: 

SR  4.8.1.2.8  requires  that  three  Type  A  tests 
(containment  integrated  leak  rate  test  (ILRT)) 
be  conducted  at  40  2710-manth  intervals 
during  each  10-year  service  period  with  the 
third  test  to  be  conducted  during  shutdown 
for  the  10-year  plant  inservice  inspections 
(ISIs)  (ISIs  are  required  by  10  CFR  50.55.a). 
This  (SR  4.6.1.2.8]  TS  implements  the 
requirements  of  10  CFR  50,  Appendix  J, 
Section  m.D.l(a). 

The  third  Type  A  test  of  the  first  10-year 
service  period  for  SQN  unit  1  is  presently 
scheduled  to  commence  toward  the  end  of 
the  unit  1  cycle  4  refueling  outage.  Hiis 
outage  is  scheduled  to  begin  in  April  1990. 
This  ILRT  schedule  is  contingent  upon  NRC 
approval  of  TVA's  parallel  ILRT  extension 
request  proposed  under  TS  change  89-11  and 
its  associated  10  CFR  50,  Appendix ), 
exemption  request  (dated  May  1, 1989].  TVA 
intends  to  conduct  the  SQN  unit  1. 10-year  ISI 
during  the  unit  1  cycle  6  refueling  outage  that 
is  currently  scheduled  to  commence  in  March 
of  1993.  TVA  extended  the  SQN  unit  1, 10- 


year  IS!  inter\'al  in  accordance  with  the 
provisions  of  the  American  Society  of 
Mechanical  Engineers  (ASME)  [Code,] 
Section  XL  Article  IWA  2400(c).  The  first 
SQN  unit  1, 10-year  ISl  interval  began  July  1. 
1981.  and  extends  through  September  15. 
1994.  Affirmation  of  this  extension  of  the  10- 
year  ISI  is  in  preparation  for  submittal  as  part 
of  TVA's  raromitment  for  providing  NRC  with 
SQ*<rs  revised  ISI  schedule. 

SQN  unit  1  entered  its  cycle  3  refueling 
outage  on  August  22. 1985.  The  second  unit  1 
ILRT  was  successfully  completed  on 
December  15. 1985.  SQN  unit  1  continued  to 
remain  in  a  cold  shutdown  condition  (mode 
5)  over  a  3-year  period.  Unit  1  returned  to 
power  operation  on  November  10. 1988. 
Because  of  this  unusually  long  outage  time. 
TVA  submitted  TS  change  89-11  to  request  a 
one-time  extension  of  the  SQN  unit  1  ILRT 
[test]  frequency.  NRC  concurrence  with  the 
proposed  TS  change  would  allow  the  third 
unit  1  ILRT  to  be  conducted  during  the  unit  1 
cycle  4  refueling  outage.  This  one-time 
extension  would  require  unit  1  shutdown  for 
refueling  no  liter  than  May  1, 1990.  The  3- 
year.  unit  1  shutdown  period  also  resulted  in 
adjustments  to  the  unit  1, 10-year  ISI  interval 
in  accordance  with  the  provisions  of  ASME 
[Code]  Section  XL  Article  IWA-2400(c).  The 
proposed  ILRT  [test]  extension  and  the 
adjustment  in  the  10-year  ISI  intei-val 
imposed  separate  timeframes  for  the  required 
performance  of  the  unit  1  ILRT  and  the 
scheduled  10-year  ISI.  To  account  for  this 
separation,  TVA  is  submitting  the  (above) 
request  (application  dated  May  5. 1989]  that 
would  allow  the  third  unit  1  ILRT  and  the  10- 
year  ISI  to  t>e  uncoupled  and  performed  in 
separate  refueling  outages. 

The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  provided  the  following 
analysis: 

TVA  has  evaluated  the  proposed  TS 
change  and  has  determined  that  it  does  not 
represent  a  significant  hazards  consideration 
based  on  criteria  established  in  10  CFR 
50.92(c).  Operation  of  SQN  in  accordance 
with  the  proposed  amendment  will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  uncoupling  of  the 
thhd  Type  A  test  schedule  from  the  10-year 
ISI  schedule  does  not  involve  a  change  in  the 
test/inspection  methodology  or  acceptance 
criteria  from  those  previously  (and  currently) 
analyzed  in  the  SQN  Final  Safety  Analysis 
Report  The  proposed  change  does  not 
involve  a  change  to  the  facility  or 
modifications  to  equipment/  components  cr 
hardware:  therefore,  the  probability  or 
consequences  of  an  accident  previously 
evaluated  have  not  increased. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 


previously  analyzed.  The  proposed  change 
would  allow  separate  timeframes  for  the 
required  performance  of  the  third  Type  A  test 
and  :hc  scheduled  10  year  ISI.  This 
separation  does  not  introduce  any  new  type 
of  accident  or  malfunction  since  the 
surveillance  test  frequency  acceptance 
criteria,  and  lest/inspection  melt^ods  rem;' in 
unchanged.  Conducting  the  third  Type  A  test 
in  a  separate  outage  from  the  10-year  ISI  Will 
not  result  in  any  design  or  hardware  changes 
and  therefore  does  not  create  the  possibility 
for  a  new  or  different  kind  of  accident  from 
any  previously  analyzed. 

(31  involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  ch^niee  will 
not  reduce  the  margin  of  safety  as  defined  in 
the  basis  of  SQN  TS.  The  Ba.ses  for  TS  3/4 
6.1.2.  "Containment  Leakage."  states.  "The 
surveillance  testing  for  measuring  leakage 
rates  are  consistent  with  the  requirements  of 
Appendix  I  of  10  CFR  50."  Compliance  with 
the  10  CFR  50.  Appendix  J.  requirements 
would  continue  to  be  maintained  witti  the 
single  exception  that  allows  the  third  Type  A 
tost  and  the  10-year  ISI  not  to  be  performed 
during  a  common  unit  outage.  This 
uncoupling  causes  no  reduction  in  the  margin 
of  safety  since  no  changes  wrre  made  to  the 
containment  trst  frequency  or  the 
containment  leakage  limits  assumed  in  tlie 
accident  analysis. 

The  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  Conducting  the  10- 
year  ISI  at  Unit  1  during  an  outage  later 
than  the  Cycle  4  refueling  outage  is  in 
accordance  with  the  ASME  Code 
Therefore  the  staff  proposesto 
determine  that  the  application  for 
amendments  involves  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Librarj-.  1001  Broad  Street.  Chattanooga. 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  "Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive.  Ell  B33. 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director.  Suzanne 
Black 

Wisconsin  Public  Senace  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  April  2tt. 
1989. 

Description  of  amendment  request- 
The  amendment  would  primarily  reflect 
organizational  changes,  correct 
typographical  errors,  correct 
inconsistencies,  and  clarify  the  intent  of 
certain  technical  specifications  (TS). 
One  proposed  change  would  remove  a 
reference  in  TS  to  ANSI  N18.7-1976  and 
replace  it  with  a  reference  to  the 
Operational  Quahty  Assurance  Program 
(OQAP)  Description,  which  makes  the 
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same  commitment  as  the  existing  TS. 
Another  change  would  revise  the  basis 
for  a  TS  to  reflect  a  design  modiflcation 
conducted  under  10  CFR  50.59.  The 
proposed  changes  would  not  decrease 
the  effectiveness  of  the  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  signiflcant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated:  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  ftom  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  organization  changes  against 
the  standards  provided  above  and  has 
determined  that  the  changes  will  not 
decrease  the  effectiveness  of  the  WPSC 
nuclear  organization  and  would  involve 
no  significant  hazards  consideration. 
The  staff  agrees  with  this  evaluation. 
The  licensee  has  also  evaluated  the 
proposed  change  that  would  reference 
the  OQAP  Description,  rather  that  the 
individual  sections  of  ANSI  N18.7-1976, 
and  has  determined  that  there  are  no 
significant  hazards  associated  with  this 
change.  The  staff  agrees  with  this 
evaluation.  The  staff  also  agrees  with 
the  licensee's  determination  that  there 
are  no  significant  hazards  associated 
with  a  revision  to  the  TS  basis  to  reflect 
a  design  modiHcation. 

The  Commission  has  provided 
examples  (51  FR  7751)  of  amendments 
which  are  not  likely  to  involve  no 
significant  hazards  considerations.  One 
of  these  examples,  (i),  states:  "A  purely 
administrative  change  to  the  technical 
speciHcations:  for  example,  a  change  to 
achieve  consistency  throughout  the 
technical  specifications,  correction  of  an 
error,  or  a  change  in  nomenclature."  The 
other  proposed  changes  are  similar  to 
this  example,  and  are,  therefore,  not 
likely  to  involve  signiflcant  hazards 
considerations. 

Based  on  the  above,  the  staff  proposes 
to  determine  that  the  proposed 
amendment  would  involve  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Attorney  for  licensee:  David  Baker. 
Esq.  Foley  and  Lardner,  P.  O.  Box  2193 
Orlando,  Florida  31082. 


NRC  Project  Director  John  N. 
Hannon. 

PREVIOUSLY  PUBUSHED  NOTICES 
OF  CONSIDERATION  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
UCENSES  AND  PROPOSED  NO 
SIGNinCANT  HAZARDS 
CONSIDERATION  DETERMINATION 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  onginal  notice. 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  amendmenL 
March  31, 1989 

Brief  Description  of  amendment 
request:  The  proposed  amendment 
would  revise  the  one-time  relaxation  of 
the  containment  integrity  technical 
specifications  issued  as  License 
Amendment  No.  112,  to  allow  the  four 
containment  air  recirculation  fan  motor 
heat  exchangers  to  be  cleaned  or 
replaced  while  at  power. 

Date  of  Individual  Notice  in  Federal 
Register  May  12, 1989  (54  FR  20659). 

Expiration  date  of  individual  notice: 
June  12, 1989 

Local  Public  Document  Room 
location:  Russel  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Fenni-2,  Monrae  County,  Michigan 

Date  of  amendment  request:  March  30, 
1989 

Brief  Description  of  amendment:  The 
proposed  license  amendment  would 
modify  the  Technical  Specifications  3/ 
4.6.5.1  Secondary  Containment  and 
Definition  1.36  to  reflect  design 
modifications  to  the  reactor  building's 
railroad  bay  air  lock  doors. 

Date  of  publication  of  individual 
notice  in  Federal  Register  April  28, 1989 
(54  FR  18372). 

Expiration  date  of  individual  notice: 
May  30, 1989 


Local  Public  Document  Room 
location:  Monroe  County  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  46161. 

Indiana  Michigan  Power  Company, 
Docket  No.  50-315,  Donald  C  Cook 
Nuclear  Plant,  Unit  No.  1,  Berrien 
County,  Michigan 

Date  of  application  for  amendments: 
October  14, 1988  as  supplemented 
December  30, 1988 

Brief  description  of  amendment:  This 
amendment  revises  the  TSs  to  allow 
operation  of  hitare  reload  cycles  of  D.  C. 
Cook,  Unit  1  at  reduced  primary  coolant 
system  temperature  and  pressure 
conditions.  The  reduced  temperature 
and  pressure  (RTP)  conditions  will 
decrease  the  steam  generator  U-tube 
stress  corrosion  cracking  of  the  type 
observed  at  D.  C.  Cook,  Unit  2. 

Date  of  publication  of  individual 
notice  in  Federal  Register  April  19, 1989 
(54  FR  15851). 

Expiration  date  of  individual  notice: 
May  5, 1989 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  M.3rket  Street,  St. 
Joseph,  Michigan  49085. 

South  Carolina  Electric  &  Gas  Company, 
South  Carolina  Public  Service  Authority, 
Docket  No.  50-395,  Virgil  C.  Summer 
Nuclear  Station,  Unit  1,  Fairfield  County, 
South  Carolina 

Date  of  amendment  request  June  10, 
1885,  as  supplemented  December  6, 1985 
and  May  16,  July  14,  July  28,  and 
November  18, 1988  and  April  5, 1989. 

Description  of  amendment  request: 
The  proposed  amendment  to  Virgil  C. 
Summer  Nuclear  Station  Technical 
Specification  (TS)  would  reduce  the 
number  and  severity  of  starts  of  the 
emergency  diesel  generators,  thereby 
decreasing  engine  wear  and  increasing 
reliability.  This  proposed  change  was 
originally  noticed  as  a  proposed  no 
significant  hazards  consideration  on  July 
17, 1985  at  50  FR  29016  and  renoticed  on 
June  4, 1986  at  50  FR  20373,  and  August 
24, 1988  at  53  FR  32295. 

Date  of  publication  of  individual 
notice  in  Federal  Register  April  28, 1989 
(54  FR  18055). 

Expiration  date  of  individual  notice: 
May  26, 1989. 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Carolina  29180 


notice  of  issuance  of 
amendment  to  facility 
operaung  ucense 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportimity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gebnan  Building,  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
document  rooms  for  the  particular 
facilities  involved.  A  copy  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects. 

Arkansas  Power  &  Light  Company, 
Docket  No.  50-313,  Ariumsas  Nuclear 
One,  Unit  1,  Pope  County,  Arkansas 

Date  of  amendment  request-  April  24, 
1989  as  supplemented  on  May  5, 1989 

Brief  description  of  amendment  The 
amendment  changes  ANO-1  license 


condition  2.c.(l)  to  increase  the 
authorized  steady  state  reactor  core 
power  level  to  a  maximum  of  2054 
megawatts  thermal,  which  is  80%  of  full 
power  (2568  megawatts  thermal). 

Date  of  issuance:  May  16, 1989 

Effective  date:  May  18, 1989 

Amendment  No.:  120 

Facility  Operating  License  No.  DPR- 
51.  Amendment  revised  the  license. 

Date  of  initial  notice  in  Federal 
Register  April  28. 1989  (54  FR  183C6). 
The  May  5, 1989  submittal  provided 
additional  clarifying  information  and  did 
not  change  the  proposed  finding  of  the 
initial  notice. 

The  Ccnmiission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  16, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Arkansas  Power  ft  Light  Company, 
Docket  No.  50-368,  Ariiansas  Nuclear 
One,  Unit  2,  Pope  County,  Arkansas 

Date  of  applications  for  amendment: 
December  12, 1986  as  supplemented  on 
April  27, 1989. 

Brief  description  of  amendment  This 
amendment  changes  the  Arkansas 
Nuclear  One,  Unit  2  Technical 
Specifications  to  make  several  editorial, 
clarifying,  and  administrative 
corrections.  The  changes  removed 
typographical  errors,  revised  wording  to 
cite  appropriate  references,  and 
provided  consistent  terminology. 

Date  of  issuance:  May  16, 1989 

Effective  date:  May  16, 1989 

Amendment  No.:  94 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Regbter  May  20. 1987  (52  FR  18972).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  16, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment 
December  29, 1988 

Brief  description  of  amendment 
Revises  the  operability  requirements  for 
the  service  water  system  to  require 
three  operable  service  water  pumps  on 


the  essential  header  and  two  operable 
service  water  pumps  on  the  non- 
essential header  whenever  the  reactor  is 
above  350°  F.  Also  adds  a  requirement 
to  maintain  isolation  between  the  two 
headers. 

Date  of  issuance:  May  8, 1989 

Effective  date:  May  8, 1989 

Amendment  No.:  139 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  22. 1989  (54  FR  11826). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  8, 1989. 

A'o  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Pubhc  Library, 
100  Martina  Avenue,  White  Plains.  New 
York  10610. 

Consiuners  Poww  Company,  Docket  Na 
50-155,  Big  Rock  Point  Plant,  Charlevoix 
County,  Michigan 

Date  of  application  for  amendment 
December  19. 1988 

Brief  description  of  amendment  This 
amendment  revises  the  Big  Rock  Point 
Plant  Facility  Operating  License  to  allow 
for  an  increase  in  the  amount  of  by- 
product material  the  plant  may  possess 
and  use  as  sealed  sources  from  10.5 
curies  of  Cesium-137  to  45  curies  of 
Cesium-137. 

Date  of  issuance:  May  2, 1989 

Effective  date:  May  2, 1989 

Amendment  No.:  96 

Facility  Operating  License  No.  DPR-6. 
The  amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  22, 1989  (54  FR  7630). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  2, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  North  Central  Michigan 
College,  1515  Howard  Street  Petoskey, 
Michigan  49770. 

Consumers  Power  Company,  Docket  Na 
50-255,  Palisades  Plant,  Van  Buren 
County,  Kfichigan 

Date  of  application  for  amendment 
July  30, 1985,  supplemented  January  13. 
1986 

Brief  description  of  amendme.nt  This 
amendment  revises  the  Technical 
Specifications  by  deleting  the 
operability  requirements  for  the  high 
pressure  safety  injection  (HPSI)  flow 
instruments  in  Table  3.17.4. 

Date  of  issuance:  May  12, 1989 
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Effective  date:  May  12. 1980 

Amendment  No.:  121 

Provisional  Operating  License  No. 
DPR-20.  The  amendment  revises  the 
Technical  Specincations. 

Date  of  initial  notice  in  Federal 
Register  August  2a  1985  (50  FR  34938). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  12. 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Zoeren  Library.  Hope 
College.  Holland.  Michigan  49423. 

Duke  Power  Company,  et  aU  Docket 
Nos.  50-413  and  50-414.  Catawba 
Nuclear  Station.  Units  1  and  2.  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
Jane  19, 1987,  as  supplemented  March 
10, 1989. 

Brief  description  of  amendments:  The 
amendments  modified  the  Technical 
Specifications  to  add  changes  required 
by  NRG  Generic  Letter  85-09.  "Technical 
Specifications  for  Generic  Letter  83-28, 
Item  4.3,"  related  to  automatic  actuation 
of  the  shunt  trip  attachment  on  reactor 
trip  breakers. 

Date  of  issuance:  May  9, 1989 

Effective  date:  May  9. 1989 

Amendment  Nos.:  63  and  57 

Facility  Operating  License  Nos.  NPF- 
35andNPF-52.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  5. 1989  (54  FR  13763).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  May  9, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730 

Duke  Power  Company.  Docket  Nos.  50- 
389  and  50-370.  McGuira  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
lune  19. 1987,  as  supplemented  February 
24  and  November  23, 1988,  and  January 
6.1980. 

Brief  description  of  amendments:  The 
amendments  modified  the  Technical 
Specifications  to  authorize  a  one-time 
extension  of  the  allowed  outage  times 
for  the  control  area  ventilation  system  to 
provide  for  system  modification. 

Date  of  issuance:  May  12. 1989 

Effective  date:  May  12. 1989 

Amendment  Nos.:  95  and  77 

Facility  Operating  License  Nos.  NPF-9 
andNPF-17:  Amendments  revised  the 
Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register  February  22. 1989  (54  FR  7632). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  12, 1980. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library.  University  of 
North  Carolina,  Chariotte  (UNCC 
Station],  North  Carolina  28223. 

Duquesne  Light  Company,  Docket  No. 
50-334,  Beaver  Valley  Power  Station. 
Unit  Na  1,  Shippingport,  Pennsylvania 

Date  of  application  for  amendment 
January  18. 1989 

Brief  description  of  amendment  The 
amendment  revises  "Table  3.6-1, 
"Containment  Penetrations,"  to  identify 
penetrations  57-3  and  57-4  as  spares. 
The  licensee  plans  to  cut  the  tubing 
associated  with  these  penetrations  and 
cap  the  tubing  ends. 

Date  of  issuance:  May  15, 1989 

Effective  date:  May  15. 1989 

Amendment  No.:  140 

Facility  Operating  License  No.  DPR- 
66.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  22. 1989  (54  FR  7633). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  15, 1969. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue.  Aliquippa. 
Pennsylvania  15001. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment 
April  14. 1983,  as  modified  December  13, 
1983.  July  25, 1984.  January  24  and 
October  16, 1986  and  August  18, 1987. 

Brief  description  of  amendment  This 
amendment  clarifles  certain 
administrative  controls,  and  modifies 
the  audit  frequencies  of  the  Security, 
Emergency,  and  Fire  Protection  plans  to 
be  consistent  with  10  CFR  73.40(d).  The 
requested  change  to  Figures  6.2-1  and 
6.2-2  was  denied. 

Date  of  issuance:  May  5. 1989 

Effective  date:  May  5, 1989 

Amendment  No.:  Ill 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  24, 1984  (49  FR  7035). 
The  letters  dated  July  25, 1984,  January 
24  and  October  16. 1988  and  August  18, 
1987  provided  supplemental  information 


which  did  not  alter  the  sta^s  initial 
determination  of  no  significant  hazards 
consideration.  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
May  5, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Crystal  River  Public  Library. 
668  N.W.  First  Avenue.  Crystal  River, 
Florida  32629 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County.  Florida 

Date  of  application  for  amendment 
March  31, 1983,  as  supplemented  June 
22. 1983  and  revised  February  24,  May 
31,  and  December  31, 1984 

Brief  description  of  amendment  This 
amendment  adds  requirements  to  the 
Technical  SpeciHcations  for  the  reactor 
coolant  system  high  point  vents. 

Date  of  issuance:  May  8, 1989 

Effective  date:  May  8, 1989 

Amendment  No.:  112 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notices  in  Federal 
Register  December  21, 1983  (48  FR 
54504).  and  April  5, 1989  (54  FR  13764). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  8, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Crystal  River  Public  Library. 
668  N.W.  First  Avenue,  Crystal  River. 
Florida  32629 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Ftorida 

Date  of  applifotion  for  amendment 
June  22, 1983,  as  revised  February  24. 
1984. 

Brief  description  of  amendment  This 
amendment  revises  the  TS  by  replacing 
the  requirement  that  a  hydrogen 
analyzer  and  a  gas  chromatograph  be 
operable  with  a  requirement  that  two 
hydrogen  monitors  be  operable.  It  also 
establishes  surveillance  requirements 
and  gives  actions  to  be  taken  should  one 
or  both  hydrogen  monitors  be  found 
inoperable. 

Date  of  issuance:  May  8. 1989 

Effective  date:  May  8. 1989 

Amendment  No.:  113 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  Technical 
Specincations. 


Date  of  initial  notice  in  Federal 
Register  April  5. 1989  (54  FR  13764).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  8, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Crystal  River  Public  Library. 
668  N.W.  First  Avenue,  Crystal  River. 
Florida  32629 

Florida  Power  and  Light  Company,  et  al.. 
Docket  No.  50-389,  St.  Lucie  Plant,  Unit 
No.  2,  St.  Lucie  County,  Florida 

Date  of  application  for  amendment 
January  25. 1985 

Brief  description  of  amendment  This 
amendment  deletes  license  conditions 
2.C.10  and  2.C.11  from  the  St.  Lucie 
Plant.  Unit  2  Operating  License  No.  NPF- 
16. 

Date  of  Issuance:  May  17. 1989 

Effective  Date:  May  17. 1989 

Amendment  No.:  41 

Facility  Operating  License  No.  NPF- 
16:  Amendment  revised  the  license. 

Date  of  initial  notice  in  Federal 
Register  May  21. 1985  (50  FR  20976).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  17. 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library.  3209  Virgina  Avenue,  Ft.  Pierce, 
Florida. 

GPU  Nuclear  Corporation,  Docket  No. 
50-320,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  2,  Dauphin  County, 
Pennsylvania 

Date  of  application  for  amendment 
December  4, 1987 

Brief  description  of  amendment  The 
amendment  modifies  Appendix  A 
Technical  Specifications  by  revising  the 
Specifications  related  to  Fire  Protection 
systems  atTMI-2. 

Date  of  Issuance:  May  15. 1989 

Effective  date:  May  15, 1989 

Amendment  No.:  34 

Facility  Operating  License  No.  DPB- 
73.  Amendment  re\'i8ed  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  8, 1989  (54  FR  6194). 
The  Commission's  related  evaluation  of 
this  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  15, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg. 
Pennsylvania  17105. 


Nebraska  Public  Power  District,  Docket 
No.  50-296,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request  April  19. 
1988  as  supplemented  Apnl  19, 1989 

Brief  description  of  amendment  Th\s 
amendment  changes  the  Technical 
Specifications  to  add  Limiting 
Conditions  for  Operation  and 
Surveillance  Requirements  for 
Containment  Vent  and  Purge  Valves  and 
the  Standby  Gas  Treatment  System. 

Date  of  issuance:  May  15. 1989 

Effective  date:  May  15. 1989 

Amendment  No.:  129 

Facility  Operating  License  No.  DPR 
46.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  18. 1988  (53  FT?  17790).  The 
April  la  1989  submittal  provided 
additional  specifications  that  clarified 
the  initial  submittal  and  did  not  change 
the  proposed  finding  of  the  initial  notice. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  15, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn,  Nebraska  68305. 

Northeast  Nuclear  Energy  Companv, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  No.  1,  New  London 
County,  Connecticut 

Date  of  application  for  amendment 
January  26. 1989 

Brief  description  of  amendment:  The 
Technical  Specification  change  deletes 
the  requirement  to  verify  uniformity  of 
air  flow  distribution  across  the  charcoal 
absorber  banks  and  HEPA  filters  of  the 
Standby  Gas  Treatment  System  once 
per  operating  cycle. 

Date  of  issuance:  May  12, 1989 

Effective  date:  May  12. 1989 

Amendment  No.:  32 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  5, 1989  (54  FR  13767).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  12, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room  ^ 

location:  Waterford  Public  Library.  49 
Rope  Ferry  Road,  Waterford, 
Connecticut  06385. 


Northern  States  Power  Company. 
Docket  No.  56-263.  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
May  1, 1935  as  supplemented  November 
22. 1985  and  November  3. 1986. 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specification  to:  (1)  restrict  purge  and 
vent  valve  operations  above  cold 
shutdown  to  the  2-inch  by  pass  flow 
path  except  for  inerting  and  deinerting 
containment;  (2)  require  containment 
purge  and  vent  valve  seal  seat 
mamtenance  at  five  year  in{er\als;  (3) 
specify  the  maximum  operating  time  for 
containment  purge  and  vent  valve 
operation  to  15  seconds:  (4)  reduce  the 
number  of  outboard  valves  for  "drj'well 
purge  inlet"  to  one  and  add  a  new  table 
entry  "suppression  chamber  purge  inlet" 
with  one  outboard  valve;  (5)  change  the 
normal  position  specified  for  all  diywell 
and  suppression  chamber  vent  and 
purge  to  "closed;"  and  (6)  make  other 
editorial  changes  related  to  these 
changes. 

Date  of  issuance:  May  10. 1989 

Effective  date:  May  10, 1989 

Amendment  No.:  64 

Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  23. 1985  (50  FR  43031). 
The  Commissions  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  10. 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library. 
Technology  and  Science  Department. 
300  Nicollet  Mall.  Minneapohs. 
Minnesota  55401. 

Pacific  Gas  and  Electric  Company. 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant,  Units  1 
and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
November  29, 1988,  as  supplemented  by 
letters  dated  December  9. 1988  and 
February  17. 1989  (Reference  LAR  88-08) 

Brief  descripticn  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  to  allow  the  use  of 
Westinghouse  VANTAGE  5  fuel 
assemblies  in  the  reactors. 

Date  of  issuance:  May  10, 1989. 

Effective  date:  Upon  completion  of 
Cycle  3  for  Unit  1. 

Amendment  Nos.:  37  and  36 
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Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  Amendments  changed 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  22, 1989  (54  PR  7639). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  10, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library.  Government 
Documents  and  Maps  Department.  San 
Luis  Obispo.  California  93407. 

Pennsylvania  Power  and  Light 
Company.  Docket  No*.  50-387  and  50- 
388  Susquehanna  Steam  Electric  Station. 
Units  1  and  2,  Luieme  County, 
Pennsylvania 

Date  of  application  for  amendments: 
November  9, 1988 

Brief  description  of  amendments: 
Removal  of  drywell  floor  drain  sump 
Howrate  monitors  from  the  Technical 
Specifications. 

Date  of  issuance:  May  4, 1988 

Effective  date:  May  4, 1989 

Amendment  Nos.:  87  and  53 

Facility  Operating  License  Nos.  NPF- 
14  andNPF-22.  These  amendments 
revised  the  Technical  Speciflcations. 

Date  of  initial  notice  in  Federal 
Registw:  December  14. 1988  (53  FR 
50334).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
May  4. 1988. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department,  71  South 
Franklin  Street.  Wilkes-Barre, 
Pennsylvania  18701. 

Pennsylvania  Power  and  Light 
Company.  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric  Station, 
Units  1  and  2,  Luxeme  County. 
Pennsylvania 

Date  of  application  for  amendments: 
October  14. 1888 

Brief  description  of  amendments: 
Deleted  erroneous  Control  Room 
Emergency  Outside  Air  Supply  System 
(CRBOASS)  surveillance  requirements 
for  Radiation  and  Reactor  Building 
Isolation  signals  for  Technical 
Specification  4.7.2.d.2. 

Date  of  issuance:  May  5, 1989 

Effective  date:  May  5. 1989 

Amendment  Nos.:  88  and  54 

Facility  Operating  License  Nos.  NPF- 
14  andNPF-22,  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  14. 1988  (53  FR 
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50333).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
May  5, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre. 
Pennsylvania  18701. 

Pennsylvania  Power  and  Light 
Company.  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric  Station, 
Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendments: 
December  12, 1988 

Brief  description  of  amendments:  The 
amendments  changed  the  Technical 
Specifications  by  revising  the  load 
profiles  for  125  v  dc  battery  banks. 

Date  of  issuance:  May  10. 1989 

Effective  date:  May  10, 1989 

Amendment  Nos.:  89  and  55 

Facility  Operating  License  Nos.  NPF- 
14  andNPF-22.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  5, 1989  (54  FR  13768).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  May  10, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department.  71  South 
Franklin  Street.  Wilkes-Barre. 
Pennsylvania  18701. 

Pennsylvania  Power  and  Light 
Company.  Docket  No.  50-387 
Susquehanna  Steam  Electric  Station, 
Unit  1,  Luzerne  County,  Pennsylvania 

Date  of  application  for  amendment: 
February  2. 1989 

Brief  description  of  amendment: 
Technical  Specification  changes  to 
support  Susquehanna  Steam  Electric 
Station  Unit  1  Cycle  5  operations  with 
Advanced  Nuclear  Fuels  Corporation 
9X9  reload  fuel. 

Date  of  issuance:  May  15. 1989 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  upon 
startup  for  Cycle  5  operations  currently 
scheduled  for  June  2, 1989. 

Amendment  No.:  90 

Facility  Operating  License  No.  NPF- 
14:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  5. 1989  (54  FR  13767).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  15. 1989. 


No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre. 
Pennsylvania  18701. 

Philadelphia  Electric  Company.  Public 
Service  Electric  and  Gas  Company 
Delmarva  Power  and  Light  Company, 
and  Atlantic  Gty  Electric  Company, 
Docket  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station.  Unit  Nos. 
2  and  3.  York  County.  Pennsylvania 

Date  of  application  for  amendments: 
July  31, 1979  as  amended  on  June  4. 1984 
and  September  15, 1986. 

Brief  description  of  amendments: 
These  amendments  revised  the 
Technical  Specifications  to  incorporate 
a  90-hour  purging  restriction,  deilnitions 
of  conditions  requiring  no  justification 
for  purging,  limitations  on  the  use  of  the 
Standby  Gas  Treatment  System  (SGTS), 
operability  requirements  for  the  SGTS, 
additional  TS  for  the  containment  purge 
and  vent  isolation  valves  and  to  correct 
certain  valve  and  penetration  numbers. 

Date  of  issuance:  May  8, 1989 

Effective  date:  Units  2  and  3;  effective 
within  60  days  of  the  date  of  issuance 
except  that  the  inflatable  seal  program 
specifled  in  Technical  Specification 
4.7.E.1  shall  become  effective  during  the 
flrst  refueling  outage  commencing  six 
months  following  issuance  of  these 
amendments. 

Amendments  Nos.:  144  and  146 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  19, 1986  (51  FR 
41864).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
May  6. 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Education  Building.  Commonwealth  and 
Walnut  Streets,  Harrisburg. 
Pennsylvania  17126. 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electoic  Company. 
Docket  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Unit  Nos. 
2  and  3,  York  County,  Pennsylvania 

Date  of  application  for  amendments: 
March  10, 1989  as  supplemented  May  5. 
1989. 


Brief  description  of  amendments: 
These  amendments  revised  the 
frequency  for  cahbration  of  the  Source 
Range  Monitor  and  Intermediate  Range 
Monitor  detector  not  in  startup  position 
instrumentation. 

Date  of  issuance:  May  12, 1969 

Effective  date:  May  12, 1989 

Amendments  Nos.:  145  and  147 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Re^ster.  March  21, 1989  (54  FR  11599). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  12, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania, 
Education  Building,  Commonwealth  and 
Walnut  Streets,  Harrisburg. 
Pennsylvania  17126. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-33,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment: 
June  10, 1988 

Brief  description  of  amendment:  The 
amendment  clarifies  the  sections  dealing 
with  the  Crescent  Area  Ventilation  and 
associated  Limiting  Condition  for 
Operation  and  Surveillance  Testing 
inconsistencies. 

Date  of  issuance:  May  4, 1989 

Effective  date:  May  4. 1989 

Amendment  No.:  126 

Facility  Operating  License  No.  DPR- 
59:  Amendmient  revised  the  Technical 
SpeciHcation. 

Date  of  initial  notice  in  Federal 
Register  March  8, 1989  (54  FR  9926).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  4, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Penfleld  Library,  State 
University  College  of  Oswego,  Oswego, 
New  York. 

Power  Authority  of  the  State  of  New 
Yoric  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant. 
Oswego  County.  New  York 

Date  of  application  for  amendment- 
May  19, 1968 

Brief  description  of  amendment:  The 
amendment  clarifies  and  corrects  minor 
problems  and  errors  occurring  in  the 
Radiological  Environmental  Technical 
Specifications  and  clarifies  the  reporting 
requirements  for  major  modifications  to 
the  radioactive  waste  systems. 


Date  of  issuance:  May  9, 1989 

Effective  date:  May  9. 1989 

Amendment  No.:  127 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specification. 

Date  of  initial  notice  in  Federal 
Register  March  a  1939  (54  FR  9925).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  May  9, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego, 
New  York. 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333.  James  A. 
HtzPatrkk  Nuclear  Power  Plant, 
Oswego  County,  New  York 

Date  of  application  for  amendment 
December  7, 1987,  supplemented  April 
11, 1989 

Brief  description  of  amendment:  The 
amendment  clarifies  the  license 
conditions  governing  receipt,  possession 
and  use  of  radioactive  materials  such  as 
apparatus,  components  and  tools. 

Date  of  issuance:  May  9. 1989 

Effective  date:  May  9, 1989 

Amendment  No.:  128 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Operating 
License 

Dale  of  initial  notice  in  Federal 
Register  June  1. 1988  (53  FR  20045).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety     « 
Evaluation  dated  May  9. 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Penfield  Library,  State 
University  College  of  Oswego,  Oswego. 
New  York. 

Public  Serxice  Electric  &  Gas  Company. 
Docket  No.  50-354.  Hope  Creek 
Generating  Station,  Salem  County,  New 
Jersey 

Date  of  application  for  amendment 
February  2, 1989 

Brief  description  of  amendment  This 
amendment  increased,  on  a  one  time 
basis,  the  18  month  surveillance  interval 
by  approximately  2  months  for  the  A 
and  D  emergency  diesel  generators. 

Date  (^issuance:  May  15, 1969 

Effective  date:  May  15, 1989 

Amendment  No.:  25 

Facility  Operating  License  No.  NPF- 
57.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Re^ster  March  22, 1989  (54  FR  11841). 
The  Commission's  related  evaluation  of 


the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  15. 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pennsville  Public  Librarj'.  190 
S.  Broadway,  Pennsville.  New  Jersev 
08070 

Public  Service  Electric  ft  Gas  Company, 
Docket  Nos.  50-272  and  50-311.  Saiem 
Generating  Sl2tioa,  Unit  Nos.  1  and  2, 
Salem  County,  New  Jersey 

Date  cf  application  for  amendments: 
December  2Q.  1988  and  supplemented  on 
March  3, 1989.  to  pronde  clanfications. 

Brief  description  of  amendments: 
Deleted  the  Residual  Heat  Removal 
System  autoclosure  interlock. 

Date  of  issuance:  May  2. 1939 

Effective  date:\JniX  1  effective  as  of 
startup  from  the  eighth  refueling  outage 
scheduled  to  end  in  May  1989:  Unit  2 
effective  as  of  startup  from  the  fifth 
refueling  outage  currently  scheduled  for 
March  1990. 

Amendment  Nos.:  95  and  71 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register  February  8, 1989  (54  FR  6206). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  2. 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Libra.'y.  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Public  Service  Electric  ft  Gas  Company, 
Docket  Nos.  59-272  and  50-311.  Salem 
Generating  Station,  Unit  Nos.  1  and  2. 
Salem  County.  New  Jersey 

Date  of  application  for  amendments: 
December  30. 1968  and  supplemented  on 
April  19  and  Kiay  4, 1989.  The 
supplemental  letters  provided  corrected 
technical  specification  pages  which  did 
not  change  the  technical  requirements 
and  a  commitment  to  revise  the  FSAR. 

Brief  description  of  amendments:  The 
amendments  changed  the  technical 
specifications  to  permit  the  use  of 
VANTAGE  5  Hybrid  fuel,  reduce  flow 
measurement  uncertainty  allowances 
and  ehminate  the  rod  bow  penalty 
factor. 

Date  of  issuance:  For  Unit  1.  the 
amendment  is  effective  as  of  the  date  of 
issuance.  For  Unit  2.  the  amendment  is 
effective  as  of  fuel  load  during  the  fifth 
refueling  outage  currently  scheduled  to 
begin  March  1990. 

Effective  date:  May  9. 1989 

Amendment  Nos.:  96  and  72 
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Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regbter:  February  8. 1989  (54  FR  6207). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  9, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
06079 

Soutbeni  CaUforaU  Edison  Company,  et 
•1..  Docket  Not.  8l»-206, 50-361  and  50- 
962,  San  Onofra  Nuclear  Generating 
Statioii.  UniU  1, 2  and  S,  San  Diego 
County,  California 

Date  of  application  for  amendments: 
February  14, 1989 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  6.2.2.g,  "Unit  Staff,"  to 
explicitly  require  the  Assistant  Plant 
Superintendent  to  maintain  a  senior 
reactor  operator  license. 

Date  of  issuance:  May  9, 1969 

Effective  date:  May  9, 1989 

Amendment  Nos.:  126,  71  and  59 

Facility  Operating  License  Nos.  DPR- 
13,  NPF-10  and  NPF-15:  Amendments 
changed  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  22, 1989  (54  FR  11842). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  9, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  General  Library,  University  of 
California,  P.O.  Box  19557.  Irvine, 
California  92713. 

Southern  California  Edison  Company,  et 
aL,  Docket  Na  80-206,  San  Onoh« 
Nuclear  Generating  SUtion,  Unit  No.  1. 
San  Diego  County,  California 

Date  of  application  for  amendment: 
April  11, 1989 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  3.5.1,  "Reactor  Trip 
Instrumentation,"  by  including  a 
footnote  relating  to  Mode  2  of  the 
Applicable  Modes  column  for  Function 
Unit  4.  the  Intermediate  Range,  Neutron 
Flux,  in  Table  3.5.1-1.  The  footnote 
indicates  that  the  startup  rate  circuit  for 
the  intermediate  range  neutron  flux 
channels  will  be  enabled  at  10-^  percent 
of  full  reactor  power  instead  of  at  10-* 

Eercent  of  full  reactor  power  as  implied 
ut  not  previously  specified  in  the 
technical  specifications. 
Date  of  issuance:  May  16, 1989 
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Effective  date:  This  license 
amendment  is  effective  the  date  of 
issuance. 

Amendment  No.:  128 

Provisional  Operating  License  No. 
DPR-13.  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  28, 1989  (54  FR  18369). 
The  notice  stated  that  by  May  30, 1989, 
the  licensees  may  flle  a  request  for  a 
hearing  with  respect  to  issuance  of  the 
amendment  and  any  person  whose 
interest  may  be  affected  by  the 
proceeding,  and  who  wishes  to 
pariicipate  as  a  party  must  file  a  written 
request  for  a  hearing  and  a  petition  for 
leave  to  intervene,  "fiie  notice  further 
stated  that  the  amendment  would  not 
normally  be  issued  until  the  expiration 
of  the  date  above,  but  if  circumstances 
should  change  during  the  notice  period 
such  that  failure  to  act  in  a  timely  way 
would  result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
notice  period,  provided  that  its  final 
determination  is  that  the  amendment 
involves  no  significant  hazards 
consideration.  The  Commission's  related 
evaluation  of  the  amendment  and  its 
final  determination  of  no  significant 
hazards  consideration  are  contained  in 
a  Safety  Evaluation  dated:  May  16, 1989 

No  significant  hazards  consideration 
comments  received:  No  comments. 

Local  Public  Document  Room 
location:  General  Library,  University  of 
California,  Post  Office  Box  19557,  Irvine, 
California  92713. 

Tennessee  Valley  Authority,  Docket  No. 
50-260,  Browns  Ferry  Nuclear  Plant,  Unit 
2,  Umestone  County.  Alabama 

Date  of  application  for  amendment: 
December  22, 1988  (TS  264) 

Brief  description  of  amendment:  The 
amendment  adds  surveillance 
requirements  and  time  delays  to  the 
Reactor  Protection  System  power 
monitoring  system. 

Date  of  issuance:  May  18, 1989 

Effective  date:  May  16. 1989.  and  shall 
be  implemented  within  60  days 

Amendment  No.:  164 

Facility  Operating  License  No.  DPR- 
52:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  1, 1989  (54  FR  5176). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  16, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street.  Athens,  Alabama  35611. 


Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant,  UniU  1  and  2,  Hamilton 
County.  Tennessee 

Date  of  application  for  amendments: 
June  24. 1987  (TS  87-17) 

Brief  description  of  amendments:  The 
amendments  revise  the  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Technical 
Specifications  (TS).  The  changes  are 
throughout  the  TS  to  correct  thirty 
inconsistencies,  minor  discrepancies, 
factual  errors  and  typographical  errors 
within  the  TS.  One  change  is  to  remove 
an  error  from  a  previous  TS  amendment. 
Twelve  changes  correct  typographical 
errors.  Four  changes  correct  references 
to  figures  or  the  figure  itself.  Eight 
changes  correct  inconsistancies  between 
the  Unit  1  TS  and  the  Unit  2  TS.  Five 
changes  correct  factual  errors. 
Correction  of  these  errors  will  eliminate 
confusion  over  applicable  requirements 
and  the  potential  for  error  in  reading  the 
TS. 

The  proposed  change  to  correct  the 
alphabetical  listing  of  the  definitions  in 
the  index  was  approved  in  Amendment 
71  for  Unit  1  and  Amendment  63  for  Unit 
2.  These  amendments  were  issued  by 
letter  dated  May  18. 1988. 

Date  of  issuance:  May  5, 1989 

Effective  date:  May  5, 1989 

Amendment  Nos.:  114. 104 

Facility  Operating  Licenses  Nos. 
DPR-77  and  DPR-79.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  20, 1988  (53  FR  13021). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  5. 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1001  Broad  Street.  Chattanooga, 
Tennessee  37402. 

Tennessee  Valley  Authority.  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant.  Units  1  and  2.  Hamilton 
County.  Tennessee 

Date  of  application  for  amendments: 
February  23. 1989  (TS  88-24/88-02) 

Brief  description  of  amendments:  The 
amendments  modify  the  Sequoyah 
Nuclear  Plant.  Units  1  and  2,  Technical 
Sepcifications  (TS).  The  changes  revise 
the  surveillance  requirement  4.7.1.2.a  to 
add  specific,  differential  pressure  test 
values  for  each  auxiliary  feedwater 
(AFW)  pump.  The  associated  bases 
section  is  revised  to  clarify  the  AFW 
technical  specification  requirements. 

The  changes  for  the  Unit  2  TS 
superseded  the  values  submitted  in  the 


licensee's  application  dated  May  28. 
1988  for  TS  change  number  88-02.  The 
new  higher  proposed  differential 
pressure  values  for  Unit  2  are  to  provide 
additional  margin  to  offset  uncertainties 
in  the  flow  and  pressure  test  data  for  the 
three  AFW  pumps.  A  revised  bases  for 
Unit  2  was  also  submitted. 

Date  of  issuance:  May  11. 1989 

Effective  date:  May  11. 1989 

Amendment  Nos.:  115. 105 

Facility  Operating  Licenses  Nos. 
DPR-77  and  DPR-79.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  22. 1989  (54  FR  11844). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  11, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga. 
Tennessee  37402. 

Union  Electric  Company.  Docket  No.  50- 
483.  Callaway  Plant.  Unit  1.  Callaway 
County.  Missouri 

Date  of  application  for  amendment- 
January  14. 1986  as  supplemented  by 
letter  dated  April  14. 1989. 

Brief  description  of  amendment-  The 
amendment  incorporated  Technical 
Specification  limiting  conditions  for 
operation  and  surveillance  requirements 
for  the  steam  generator  Atmospheric 
Steam  Dumps  (ASD's)  into  the  Callaway 
Operating  License  in  order  to  assure  the 
availability  of  mitigating  equipment 
assumed  in  the  steam  generator  tube 
rupture  analysis.  The  Technical 
Specification  requirements  constitute 
additional  limitations  on  facility 
operations  and  satisfy,  in  part  the 
specific  requirements  of  License 
Condition  2.C.(11)  of  the  operating 
license. 

Date  of  issuance:  May  16. 1989 

Effective  date:  May  16, 1989 

Amendment  No.:  45 

Facility  Operating  License  No.  NPF- 
30.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  13. 1986  (51  FR  29014). 
The  April  14  and  May  5. 1989  submittals 
provided  additional  clarifying 
information  and  did  not  change  the 
proposed  finding  of  the  initial  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  16. 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street,  Fulton, 
Missouri  65251  and  the  John  M.  Olin 


Library,  Washington  University,  Skinker 
and  Lindell  Boulevards.  St.  Louis. 
Missouri  63130. 

Virginia  Electric  and  Power  Company,  et 
al..  Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  Na  1  and  No. 
2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
October  19, 1984 

Brief  description  of  amendments:  The 
amendments  add  surveillance 
requirements  for  the  butterfly-type 
containment  isolation  valves  in  the 
containment  purge  lines  and  the 
containment  vacuum  ejector  lines. 

Date  of  issuance:  May  8. 1989 

Effective  date:  May  a  1989 

Amendment  Nos.:  116  and  99 

Facility  Operating  License  Nos.  NPF-4 
andNPF-7.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  5. 1989  (54  FR  13770).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  May  8, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Alderman  Library. 
Manuscripts  Department.  University  of 
Virginia.  Charlottesville,  Virginia  22901. 

Virginia  Electric  and  Power  Company. 
Docket  Nos.  50-280  and  50-281,  Suny 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia. 

Date  of  application  for  amendments: 
April  26. 1988,  as  supplemented  July  18, 
1988 

Brief  description  of  amendments: 
These  amendments  revise  the  Technical 
Specifications  to  allow  entry  info  the 
containment  personnel  airlock  during 
power  operations  to  make  repairs  on  the 
inner  door  of  the  personnel  airlock.  In 
addition,  the  definition  of  containment 
integrity  has  been  revised  to  clarify  the 
actions  to  be  taken  for  inoperable 
automatic  containment  isolation 
valve(s). 

Date  of  issuance:  May  18. 1989 

Effective  date:  May  18, 1989 

Amendment  Nos.:  128  and  126 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  24. 1988  (53  FR  32300). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  May  18, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Swem  Library.  College  of 
William  and  Mary.  Williamsburg. 
Virginia  23185 


Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-286  and  50-301,  Point 
Beach  Nuclear  Plant.  Unit  Nos.  1  and  2, 
Toivn  of  Two  Creeks.  Manitowoc 
County.  Wisconsin 

Date  of  application  for  amendments: 
January  6, 1987  as  clarified  April  14  and 
May  15, 1987. 

Brief  description  of  amendments:  The 
amendments  incorporated  a  change  to 
Technical  Specification  Table  15.4.1-1. 
"Minimum  Frequencies  for  Checks. 
Calibrations  and  Tests  of  Instrument 
Channels."  clarifying  the  requirements 
for  reactor  coolant  flow  logic  testing. 

Date  of  issuance:  May  18, 1989 

Effective  date:  May  la  1989 

Amendment  Nos.:  121  ft  124 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  22. 1987  (52  FR  13353) 
and  November  16. 1988  (53  FR  46165). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  May  la  1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library.  1516 
Sixteenth  Street,  Two  Rivers. 
Wisconsin. 

NOTICE  OF  ISSUANCE  OF 
AMENDMENT  TO  FAaUTY 
OPERATING  UCENSE  AND  FINAL 
DETERMINATION  OF  NO 
SIGNIFICANT  HAZARDS 
CONSIDERA'nON  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  apphcation  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954.  as  amended  (the  Act),  and 
the  Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  i  which  are  set  forth  in  the 
license  amendment. 

Because  of  exigent  or  emergency 
circu.'nstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Consideration 
Determination  and  Opportunity  for  a 
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Hearing.  For  exigent  circumatances,  the 
CoRuniesion  hai  either  issued  a  Federal 
Regiatar  notice  providing  opportunity  for 
public  comment  or  has  used  local  media 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licensee's  facility  of 
the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  signiHcant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to  respond 
quickly,  and  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  as  appropriate 
and  the  licensee  has  been  Informed  of 
the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
determination.  In  sudi  case,  the  license 
amendment  has  been  issued  without 
opportunity  for  comment.  If  there  has 
been  some  time  for  public  comment  but 
less  than  30  days,  the  Commission  may 
provide  an  opportunity  for  public 
comment.  If  comments  have  been 
requested,  it  is  so  stated.  In  either  event, 
the  State  has  been  consulted  by 
telephone  whenever  possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for  a 
hearing  from  any  person,  in  advance  of 
the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
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made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  tq  the 
action  see  (1)  the  application  for 
amendment.  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  diese 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington,  DC,  and  at  the 
local  public  document  room  for  the 
particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Director,  Division  of  Reactor  Projects. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By  June 
30, 1989,  the  Hcensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 


Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  fde  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hearing  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC.  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
[Project  Director):  petitioner's  name  and 
telephone  number  ^ate  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 


DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board,  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i}- 
(v)  and  2.714(d). 

Detroit  Edison  Company,  Docket  No.  50- 
341,  Feimi-Z,  Monioe  County,  Midiigan 

Date  of  application  for  amendment- 
April  28,1980 

Brief  description  of  amendment-  This 
amendment  revises  the  Technical 
Specifications  Section  3/4.a4.1  to 
change  the  required  Action  statement 
when  one  of  two  redundant  vacuum 
breaker  position  indicators  is 
inoperable. 

Date  of  Issuance:  May  10. 1989 

Effective  date:  May  10. 1989 

Amendment  No.:  32 

Facility  Operating  License  No.  NPF- 
43:  Amendment  revises  the  Technical 
Specifications. 

Press  release  issued  requesting 
comments  as  to  proposed  no  significant 
hazards  consideration:  Yes.  May  4. 1989 
Monroe  Evening  News 

Comments  received:  No. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
circimistances.  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safefy  Evaluation 
dated  May  la  1989. 

Attorney  for  licensee:  John  Flynn. 
Esq.,  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit  Michigan  48226. 

Local  Public  Document  Room 
location:  Monroe  Counfy  Library 
System,  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

NRC  Project  Director  Theodore  R. 
Quay,  Acting. 

Public  Service  Electric  ft  Gas  Company. 
Docket  No.  50-311,  Salem  Generating 
Station,  Unit  No.  2,  Salem  Counfy.  New 
Jersey 

Date  of  Application  for  amendment: 
April  21, 1989 

Brief  description  of  amendment  The 
amendment  changed  Technical 
Specification  Table  4.3-1  of  the  NRG 
record  copy  to  agree  with  Table  4.3-1  of 
the  distribution  copy. 

Date  of  Issuance:  May  9, 1989 

Effective  Date:  May  9, 1989 

Amendment  No.:  73 

Facility  Operating  License  No.  DPR- 
75:  Amendment  revised  the  Technical 
Specifications. 


Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendment,  consultation  with  the 
State  of  New  Jersey  and  final  no 
significant  hazards  considerations 
determination  are  contained  in  a  Safefy 
Evaluation  dated  May  9, 1989. 

Attorney  for  licensee:  Conner  and 
Wetterhahn,  1747  Pennsylvania  Avenue, 
Washington,  DC  20006 

Local  Public  Document  Room 
Location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079. 

NRC  Project  Director  Walter  R. 
Butler 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  May.  1989. 

For  Uie  Nuclear  Regulatory  Commission 
Gary  M.  Hdahan, 

Acting  Director.  Division  of  Reactor  Projects  - 
III  IV,  V  and  Special  Projects  Office  of 
Nuclear  Reactor  Regulation 
[Doc.  89-12889  Filed  5-3-89;  8:45  am] 
nUMG  COOE  7SS»«1« 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  With  Respect  to  Ust  of 
Countries  Denying  Marlcet 
Opportunities  for  Government-Funded 
Construction  Projects 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice  with  respect  to  a  list  of 

countries  denying  market  opportunities 

for  U.S.  products,  suppliers  or  bidders 

for  government-funded  construction 

projects. 

summary:  Pursuant  to  section  533  of  the 
Airport  and  Airway  Improvement  Act  of 
1982,  as  amended,  the  United  States 
Trade  Representative  (USTR)  has 
decided  not  to  include  any  countries  at 
this  time  on  the  list  of  countries  that 
deny  market  opportunities  for  products, 
suppliers  or  bidders  for  government- 
funded  construction  projects. 
EFFECm^E  date:  May  28, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Richardson,  Special  Assistant 
for  Services,  (202)  395-7271,  Office  of  the 
U.S.  Trade  Representative,  600  17th 
Street,  NW.,  Washington,  DC,  20506. 
SUPPLEMENTARY  INFORMATION:  Section 
115  of  Pub.  L  100—223,  the  Airport  and 
Airway  Safety  and  Capacify  Expansion 
Act  of  1987,  amended  the  Airport  and 
Airway  Improvement  Act  of  1982  (49 
U.S.C.  App.  2201-2225),  by  adding 
section  533.  Section  533(a)  provides 
certain  requirements  and  prohibitions 
applicable  to  use  of  funds  from  the 


Airport  and  Airway  Trust  Fund.  Section 
533(b)  requires  the  USTR  to  make 
determinations  with  respect  to  whether 
or  not  foreign  countries  deny  fair  and 
equitable  market  opportunities  for  U.S. 
products,  suppliers  or  bidders  for 
construction  projects  of  $500,000  or  more 
and  are  funded  (in  whole  or  in  part)  by 
the  governments  of  such  foreign 
countries.  Section  533(c)  requires  the 
USTR  to  maintain  a  list  of  countries 
identified  under  section  533(b)  and  to 
publish  such  list  annually  in  the  Federal 
Register. 

Section  533(b)(2)  specifies  that  the 
USTR,  in  considering  which  countries  to 
list,  shall  take  into  account  those  foreign 
countries  that  are  listed  in  the  annual 
report  on  foreign  trade  barriers  required 
under  section  181(b)  of  the  Trade  Act  of 
1974  as  maintaining  barriers  to  U.S. 
construction  services  for  certain 
construction  projects.  The  only  foreign 
country  listed  in  the  1989  report  on 
foreign  trade  barriers  with  regard  to 
barriers  to  the  U.S.  construction  industry 
is  Japan. 

On  November  21, 1988,  as  required  by 
section  1305  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  Ihib.  L  No. 
100-418,  an  investigation  was  initiated 
under  section  302  of  the  Trade  Act  of 
1974  with  respect  to  Japanese  barriers  to 
the  provision  of  architectural, 
engineering,  and  construction  services, 
and  related  consulting  services  (53  Fit 
47897,  November  28, 1989).  This 
investigation  is  currently  underlay. 
Included  in  the  investigation  will  be  a 
review  of  fair  and  equitable  market 
opportunities  for  the  purposes  of  section 
533  of  the  Airport  and  Airway 
Improvement  Act  of  1982.  as  amended. 
The  section  1305  investigation  has  not 
reached  any  conclusions  with  respect  to 
the  issues  of  fair  and  equitable  market 
opportunities  on  construction  projects  in 
Japan. 

Consequently,  it  is  not  currently 
possible  to  determine  that  Japan  denies 
fair  and  equitable  market  opportunities 
for  U.S.  products,  suppliers  or  bidders 
for  construction  projects  in  Japan  for  the 
purposes  of  section  533(b).  Accordingly, 
no  countries  will  be  included  at  this  time 
on  the  list  required  by  section  553(c).  If, 
upon  conclusion  of  the  investigation 
required  by  section  1305  of  I»ub.  L  No. 
100-418, 1  determine  that  Japan  denies 
fair  and  equitable  market  opportunities 
under  secuon  533(b),  the  list  required 
under  section  533(c)  will  be  modified 
accordingly. 
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List  Purauant  to  section  533(c):  None. 
CarUA-Hilb. 

Uniited  States  Trade  Representative. 
(FR  Doc.  89-12855  Filed  5-30-89;  8:45  am] 
aiUMO  COOC  31M-01-«I 

DEPARTMENT  OF  TRANSPORTATION 

Office  Of  ttie  Secretary 

Privacy  Act  of  1974;  System  of 
Records 

The  Department  of  Transportation 
(DOT)  herewith  publishes  a  proposal  to 
create  a  system  of  records.  This  system 
does  not  duplicate  any  existing  DOT 
system. 

Any  person  or  agency  may  submit 
written  comments  on  the  proposed 
system  to  the  U.S.  Coast  Guard  (G-PS). 
ATTN:  Mrs.  Jane  Purdy.  Washington. 
DC  20593-0001.  Comments  must  be 
received  within  60  days  to  be 
considered. 

If  no  comments  are  received,  the 
proposed  changes  will  become  effective 
60  days  from  the  date  of  issuance.  If 
comments  are  received,  the  comments 
will  be  considered  and  where  adopted, 
the  document  will  be  republished  with 
the  changes. 

Issued  in  Washington.  DC  May  22. 1989. 
|oa  H.  Seymour. 
Assistant  Secretary  for  Administration. 

Narrative  Statement  Department  of 
Transportation  Office  of  the  Secretary 
On  Behalf  of  tlia  United  States  Coast 
Guard  For  the  Establislmient  of  tlie 
Family  Special  Needs  Program  Record 
System  DOT/CG-«41 

The  Office  of  the  Secretary,  on  behalf 
of  the  Coast  Guard,  proposes  to 
establish  a  new  system  of  records 
subject  to  the  Privacy  Act  of  1974.  The 
record  system  is  named  the  Family 
Special  Needs  Program  Record  System 
DOT/CG-641.  This  system  will  cover  all 
records  maintained  on  active  duty  and 
retired  personnel  and  their  dependents 
who  are  enrolled  in  the  Coast  Guard 
Family  Special  Needs  Program. 

The  purpose  of  this  notice  is  to  create 
a  system  to  obtain  family  information 
needed  to  evaluate  and  document  the 
needs  of  family  members  for  special 
education  and/or  health  related  services 
and  to  facilitate  overseas  screening. 
These  files  contain  educational,  medical, 
and  psychological  data  to  be  used  for 
the  purposes  described  under  the 
appropriate  headings  in  the  attached 
copy  of  the  system  notice  prepared  for 
publication  in  the  Federal  Register. 

The  authority  for  maintenance  of  the 
system  is  contained  in  20  U.S.C.  291, 42 
U.S.C.  5101,  and  E.O.  9397. 


Most  information  is  provided 
voluntarily  by  active  duty  and  retired 
personnel  and  their  dependents  which 
makes  the  probable  effect  on  the 
privacy  interests  of  the  general  public 
minimal. 

A  description  of  the  steps  taken  by 
the  Department  to  safeguard  these 
records  is  given  under  die  appropriate 
heading  in  the  attached  copy  of  the 
system  notice  prepared  for  publication 
in  the  Federal  Register. 

The  record  system  is  maintained  to 
monitor  and  track  Coast  Guard  family 
special  needs  cases.  The  record  system 
would  provide  guidance  in  determining 
available  resources  and  services  that 
would  best  serve  Coast  Guard  members 
and  their  dependents.  This  record 
system  is  also  maintained  to  determine 
the  special  needs  and  feasibility  of 
reassigning  selected  active  duty 
members  and  relocation  of  dependents 
out  of  the  continental  United  States. 

The  purpose  of  this  report  is  to  comply 
with  the  O^ice  of  Management  and 
Budget  Circular,  A-130,  Appendix  I, 
dated  December  12. 1985. 

DOT/CO  641 

SYSTEM  NiUW: 

Coast  Guard  Family  Special  Needs 
Program 

SYSTCM  location: 

Commandant  (G-PS).  U.S.  Coast 
Guard.  Washington,  DC  20593-0001. 

Decentralized  segments  of  this  system 
of  records  may  be  maintained  at  the 
district.  Maintenance  and  Logistics 
Command  (MLC),  or  Headquarters  Unit 
Social  Worker's  office,  at  the  duty 
station  of  the  sponsor,  and  at  selected 
medical  facilities.  Decentralized 
segments  may  also  be  maintained  in  the 
office  of  the  district,  MLC.  or 
Headquariers  Unit  Family  Advocacy 
Representative  (FAR)  which  8er\'e8  the 
unit  of  the  sponsor. 

CATtOONKS  or  INOIVKNJALS  COVERCO  BY  THI 
SVSTtM: 

Active  duty  and  retired  Coast  Guard 
personnel  and  their  dependents  who 
have  diagnosed  medical,  physical, 
psychological,  or  educational  need 
which  constitutes  a  developmental 
disability  or  handicapping  condition. 
Active  duty  Coast  Guard  personnel  and 
their  dependents  considered  for 
overseas  assignment. 

CATEOOmiS  Of  RECOROS  IN  THE  SYSTEM: 

Extracts  or  copies  of  medical, 
educational  and  psychological  records 
of  members  and/or  dependents  with 
special  needs,  follow-up  and  evaluation 
reports,  and  any  other  data  relevant  to 


individual  special  needs  program  files  or 
overseas  screening. 

ROUTINE  uses  OF  RECOROS  MAINTAINEO  Nl 
TNI  SYSTEM,  HICUJOHM  CATEOORIES  OP 
USCRS  AND  THE  WRPOSES  OF  SUCH  USES: 

a.  Provide  to  Federal  Government 
agencies  for  coordination  of  special 
needs  programs,  medical  care,  mental 
health  treatment,  and  monitoring  and 
tracking  special  needs  families. 

b.  Provide  to  individuals  or 
organizations  providing  family  support 
program  care  under  contract  to  the 
Federal  Government. 

c.  See  Prefatory  Statement  bf  General 
Routine  Uses. 

POUCtES  ANO  PRACTICES  FOR  STORINO, 
RCTRIEVINO,  ACCESSINO,  RETAHHNO,  ANO 
OISPOSINO  OF  RECOROS  Nl  THE  SYSTEM: 

Storage:  Records  may  be  stored  in  file 
folders,  microfilm,  magnetic  tape, 
punched  cards,  machine  lists,  discs,  and 
other  computerized  or  machine  readable 
media. 

RETRtEVABIUTY:  * 

Records  are  retrieved  through  indices 
and  cross  indices  of  all  individuals  and 
relevant  incident  data.  Types  of  indices 
used  include,  but  not  limited  to:  Name, 
social  security  number,  and  the 
diagnosis  or  International  Classification 
of  Diseases  (ICD)  code  of  the  special 
needs  condition. 

SAFEOUAROS: 

Records  are  maintained  in  various 
kinds  of  locked  filing  equipment  in 
specified  monitored  or  controlled  access 
rooms  or  areas.  Records  are  accessible 
only  to  authorized  personnel.  Computer 
terminals  are  located  in  supervised 
areas,  with  access  controlled  by 
password  or  other  user  code  system. 

RETENTION  ANO  MSPOSAU 

a.  Records  will  be  maintained  at  a 
decentralized  location  until  the  sponsor 
is  separated  or  the  dependent  is  no 
longer  diagnosed  as  having  special 
needs. 

b.  Upon  separation  of  the  sponsor  or 
when  the  dependent  is  no  longer 
diagnosed  as  having  special  needs,  the 
record  will  be  transferred  to 
Commandant  (G-PS).  After  a  3  year 
retention,  the  record  will  be  destroyed. 

SYSTEM  MANAGER  ANO  ADDRESS: 

Chief,  Office  of  Personnel  and 
Training  (G-P),  Department  of 
Transportation,  United  States  Coast 
Guard,  Washington,  DC  20593-0001. 

NOTIFICATION  PROCEDURE: 

a.  Central  location:  Notarized  written 
requests  should  contain  the  full  name 
and  social  security  number  of  the 


member  and  be  addressed  to 
Commandant  (G-TIS),  U.S.  Coast 
Guard,  Washington,  DC  20593-0001. 

b.  Decentralized  locations:  Notarized 
written  request  should  contain  the  full 
name  and  social  security  number  of  the 
member  and  be  addressed  to  the  MLC, 
district,  or  unit  where  the  individual  is 
assigned. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedure. 

CONTESTINO  RECORD  PROCEDURES: 

Same  as  Notification  Procedure. 

RECORD  SOURCE  CATEGORIES: 

Reports  from  medical  personnel, 
mental  health  and  educational 
institutions,  public  and  private  health 
and  welfare  agencies,  and  Coast  Guard 
personnel  and  private  individuals. 

(FR  Doc.  89-12822  Filed  5-30-89;  8:45  am] 

BILUNG  CODE  4910-•^4l 
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Maritime  Administration 

Approval  of  Applicant  as  Mortgagee; 
Scotiabank  de  Puerto  Rico 

Notice  is  hereby  given  that 
Scotiabank  de  Puerto  Rico,  G.P.O.  Box 
2230,  San  Juan,  Puerto  Rico  00936,  has 
been  approved  as  Mortgagee  pursuant 
to  Pub.  L  100-710  and  46  CFR  221.43. 

Dated;  May  22, 1989. 

By  order  of  the  Maritime  Administrator. 
lames  E.  Saari, 
Secretory. 
[FR  Doc.  8&-12863  Filed  5-30-89;  8:45  am) 

WLUNO  CODE  4910-S1-H 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  May  24, 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 


U.S.  Customs  Service 

OMB  Number  1515-0076 

Form  Number:  CF  3124 

Type  of  Review:  Extension 

Title:  Application  for  Customhouse 
Broker's  License 

Description:  In  order  to  apply  for  a 
Customhouse  broker's  license 
(individuals,  corporate,  partnership,  or 
additional  district  license),  a  license 
application  is  submitted  by  the 
individual  or  entity  in  duplicate  to 
district  directors  of  CustomsJaJlie 
district  where  licensing  ay^  broker  is 
required. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or  organizations 

Estimated  Number  of  Respondents: 
1,800 

Estimated  Burden  Hours  Per 
Response:  1  hour 
Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
1,600  hours 

Clearance  Officer:  Dennis  Dore  (202) 
535-9267,  U.S.  Customs  Service, 
Paperwork  Management  Branch,  Room 
6316, 1301  Constitution  Avenue,  NW., 
Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  89-12826  Filed  5-30-89;  8:45  am] 
BILUNG  COOE  4ail>-2S-M 


Internal  Revenue  Service 

Income  Taxes;  1990  Electronic  Filing 
Program:  Forma  1040, 1040 A  and 
1040EZ  Returns 

The  Electronic  Filing  Systems  Project 
Office,  Internal  Revenue  Service,  will  be 
conducting  an  Electronic  Filing 
Software/Communications  Industry 
Briefing:  Focus  on  Teamwork,  beginning 
at  8:30  a.m.  and  continuing  until  4:00 
p.m.  on  June  23, 1989.  The  briefing  will 
be  held  in  the  IRS  Auditorium,  7400 
Corridor,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

Electronic  filing  software  and 
communications  will  be  discussed.  This 
session  is  an  information  session  for 
potential  participants  and  is  not 
intended  to  generate  RFPs.  Seating 
capacity  is  limited;  attendees  will  be 
accommodated  on  a  first-come,  first- 


served  basis;  no  more  than  two 
representatives  from  the  same  company. 
Notification  of  attendance  is  required  no 
later  than  June  16, 1989. 

For  further  information  contact  Lynn 
Canner  or  Lisa  Rice,  M-F  7:00  a.m.-5:00 
p.m.  at  (202)  535-6873  or  (202)  566-3328 
(not  toll-free  numbers),  respectively. 
Richard  Moran, 

Project  Manager.  Electronic  Filing  Project 
Office. 

[FR  Doc.  89-12825  Filed  5-30-89;  8:45  am] 

BILLING  COOC  4a0-01-« 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Scientific  Review  and  Evaluation 
Board  for  Rehabilitation  Research  and 
Development;  Meeting 

In  accordance  with  Pub.  L  92-463,  the 
Department  of  Veterans  Affairs  gives 
notice  of  a  meeting  of  the  Scientific 
Review  and  Evaluation  Board  for 
Rehabilitation  Research  and 
Development  This  meeting  will  convene 
at  the  Vista  International  Hotel.  1400 
"M"  Street  NW.,  Washington.  DC 
August  8  through  August  11. 1989.  The 
session  on  August  8, 1989.  is  scheduled 
to  begin  at  6:30  p.m.  and  end  at  10:30 
p.m.  The  sessions  on  August  9, 10.  and 
11, 1989,  are  scheduled  to  begin  at  8  a.m. 
and  end  at  5  p.m.  The  purpose  of  the 
meeting  is  to  review  rehabilitation 
research  and  development  applications 
for  scientific  and  technical  merit  and  to 
make  recommendations  to  the  Director. 
Rehabilitation  Research  and 
Development  Service,  regarding  their 
funding. 

The  meeting  will  be  open  to  the  public 
(to  the  seating  capacity  of  the  room)  for 
the  August  8  session  for  the  discussion 
of  administrative  matters,  the  general 
status  of  the  program,  and  the 
administrative  details  of  the  review 
process.  On  August  9-11, 1989.  the 
meeting  is  closed  during  which  the 
Board  will  be  reviewing  research  and 
development  applications. 

This  review  involves  oral  comments, 
discussion  of  site  visits,  staff  and 
consultant  critiques  of  proposed 
research  protocols,  and  similar 
analytical  documents  that  necessitate 
the  consideration  of  the  personal 
qualifications,  performance  and 
competence  of  individual  research 
investigators.  Disclosure  of  such 
information  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
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privacy.  Disclosure  would  also  reveal 
research  proposals  and  research 
underway  which  could  lead  to  the  loss 
of  these  projects  to  third  parties  and 
thereby  frustrate  future  agency  research 
efforts. 

Thus,  the  closing  is  in  accordance 
with  5  U.S.C.  522b  (c)(6),  and  (c)(9)(B) 
and  the  determination  of  the  Secretary 
of  the  Department  of  Veterans  Affairs 
under  Section  10(d]  of  Pub.  L  92-463  as 
amended  by  section  5(c)  of  Pub.  L  94- 
409. 

Due  to  the  limited  seating  capacity  of 
the  room,  those  who  plan  to  attend  the 
open  session  should  contact  Mr.  Jon 
Peters.  Program  Manager,  Rehabilitatidn 
Research  and  Development  Service, 
Department  of  Veteran  AHairs  Central 
Office,  810  Vermont  Avenue  NW., 
Washington.  DC  20420,  (Phone:  202-233- 


5177)  at  ledst  five  days  before  the 
meeting. 

Dated:  May  22. 1989. 
Rom  Maria  Fontanel, 

Committee  Management  Officer. 

[FR  Doc.  89-12817  Filed  5-30-09:  8:45  am] 

WUJNO  cooc  mo-gi-M 

Scientific  Advisory  Committee  to  the 
National  Vietnam  Veterans 
Readjustment  Study,  Meeting 

In  accordance  with  Pub.  L  92-463,  the 
Department  of  Veterans  Affairs  gives 
notice  that  a  meeting  of  the  Scientific 
Advisory  Committee  to  the  National 
Vietnam  Veterans  Readjustment  Study 
will  be  held  at  the  Lafayette  Hotel,  One 
Avenue  de  Lafayette,  Boston, 
Massachusetts,  on  June  20, 1989, 
beginning  at  9  a.m.  The  purpose  of  this 


meeting  is  to  review  the  progress,  to 
date,  of  the  National  Vietnam  Veterans 
Readjustment  Study,  mandated  by  Pub. 
L.  98.160,  and  provide  recommendations 
as  the  Committee  deems  appropriate. 

The  meeting  will  be  open  to  the 
public,  however,  due  to  limited  seating 
capacity,  those  who  plan  to  attend 
should  contact  Dr.  Thomas  L  Murtaugh. 
Project  Officer.  National  Vietnam 
Veterans  Readjustment  Study,  7939 
Honeygo  Blvd.,  Suite  221,  Baltimore,  MD 
21236  (Phone— 301/529-7118)  at  least  5 
days  before  the  meeting. 

Dated:  May  22. 1989. 

By  direction  of  the  Secretary. 
Rosa  Maria  Fontanez, 
Committee  Management  Officer. 
(FR  Doc.  89-12816  Filed  5-30-89;  8:45  am] 
BILUNO  COOC  S32IM)1-II 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.   L.  94-409)  5  U.S.C.   552b(e)(3). 


COMMOPrrV  RTTURES  TRAOINa 
COMMMI88ION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANMOUNCEMENT:  54  FR  22521. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETINO:  10:00  a.m.,  Tuesday,  May 
30, 1989. 
CHANGE  IN  THE  MEETING:  The 

Commission  has  rescheduled  the  open 
meeting  to  discuss  fourth  quarter  FY 
1989  objectives  for  10:00  a.m..  Thursday, 
June  1. 1989. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  Secretary 
of  the  Commission. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  89-12978  Filed  5-2&-89;  11:48  am] 
MIXING  CODE  MSI-OI-M 

NATIONAL  LABOR  RELATIONS  BOARD 
TIME  AND  date:  10:45  a.m..  Thursday. 
May  25. 1989. 

PLACE:  Board  Conference  Room,  Sixth 
Floor,  1717  Pennsylvania  Avenue,  NW., 
Washington,  DC  20570. 
STATUS:  Closed  to  public  observation 
pursuant  to  5  U.S.C.  section  552b(c)(2) 
(internal  personnel  rules  and  practices.) 
MATTERS  TO  BE  CONSIDERED:  Personnel 
matters. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  John  C.  Truesdale, 
Executive  Secretary,  National  Labor 
Relations  Board,  Washington,  DC  20570, 
Telephone:  (202)  254-9430. 

Dated:  Washington,  DC,  May  26, 1989. 

By  direction  of  the  Board. 

John  C.  Truesdale, 

Executive  Secretary.  Notional  Labor 
Relations  Board 

[FR  Doc.  89-13054  Filed  5-26-89;  3:24  pm) 
BILUNO  CODE  7S4S-«1-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  May  29,  June  5. 12,  and 
19, 1989. 
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PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike.Rockville. 
Maryland. 

STATUS:  Open  and  closed. 
MATTERS  TO  BE  CONSIDERED: 
Week  of  May  29 

Wednesday,  May  31 

10:00  a.m. — Discussion  of  Management- 
Organization  and  Internal  Personnel 
Matters  (Closed— Ex.  2) 

2:00  p.m. — Briefing  on  Final  Rule  and 
Regulatory  Guide  for  Maintenance  of 
Nuclear  Power  Plants  (Public  Meeting) 

Thursday.  June  1 

10:00  a.m. — Briefing  by  Executive  Branch 

(Closed— Ex.  1) 
2.-00  p.m. — Periodic  Briefing  on  Operating 

Reactors  and  Fuel  Facilities  (Public 

Meeting) 
4:00  p.m. — Affirmation/discussion  and  Vote 

(Public  Meeting) 
a.  NRC  Advisory  Committees  Regulations 

Friday,  June  2 

9:30  a.m.— Briefing  on  Status  of  Technical 
Specifications  Improvement  Program 
(Public  Meeting) 

Week  of  June  5  (Tentative) 

Thursday.  June  8 

11:30  a.m. — Affirmation/discussion  and  Vote 
(Public  Meeting)  (if  needed) 

Week  of  June  12  (Tentative) 

Tuesday.  June  13 

2KX)  p.m. — Briefing  on  Proposed  Rule  of  Basic 

quality  Assurance  in  Radiation  Therapy 

(Public  Meeting) 

Thursday.  June  15 

3:30  p.m. — Affirmation/Discussion  and  Vote 
(Public  Meeting)  (if  needed) 

Week  of  June  19  (Tentative) 

Tuesday,  June  20 

10:00  a.m.— Briefing  on  the  Application  of  the 
Severe  Accident  Policy  to  the  Lead 
Application  for  Advanced  Light  Water 
Reactors  (Public  Meeting) 

Thursday.  June  22 

10:00  a.m. — Briefing  on  Status  of  Proposed 
Rule  for  License  Renewal  (Public 
Meeting) 

11:30  a.m. — Affirmation/Discussion  and  Vote 
(Public  Meeting)  (if  needed) 

ADDtTIONAL  INFORMATION:  By  a  vote  of 
3-0  (Chairman  Zech  and  Commissioner 
Curtiss  were  not  present)  on  May  24,  the 


Commission  determined  pursuant  to  5 
U.S.C.  552b(e)  and  S  9.107(a)  of  the 
Commission's  rules  that  Commission 
business  required  that  "■Affirmation  of 
Commission  Response  to  Motion  to 
Reconsider  Seabrook  Order  (CLl-89-8)' 
(Public  Meeting)  scheduled  for  May  24. 
be  held  on  less  than  one  week's  notice 
to  the  public. 

Note. — Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  pubhc  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sur.shine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  l>een  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  verify  the  status  of  meetings  call 
(recording)— (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  William  Hill  (301)  492- 

1661. 

William  M.  HUl.  Jr., 

Office  of  the  Secretary. 
May  25.  1989. 

[FR  Doc.  89-13023  Filed  5-26-89;  226  pm| 
BIUJN6  CODE  7S«M>t-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  May  30. 1989. 

A  closed  meeting  will  be  held  on 
Wednesday.  May  31, 1989,  at  2:30  p.m. 

The  Commissioners,  Counsel  to  the 
Commissioners,  the  Secretarj'  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 

The  General  Counsel  of  the 
Commission,  or  his  designpe,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth,  in  5  U.S.C. 
552b(c)  (4).  (8),  (9)(A),  and  (10)  and  17 
CFR  200.402(a)  (4),  (8).  (9)(i).  and  (10), 
pern;it  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Fleischman,  as  duty 
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officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday,  May 
31, 1989,  at  2:30  p.m..  will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings  of 
un  enforcement  nature. 

Settlement  of  injunctive  actions. 

Institution  of  injunction  actions. 

At  times  changes  in  Comt^jission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Patrick 
Daugherty  at  (202)  272-2200. 
Jonathan  G.  Katx. 
Secretary. 
May  25. 1989. 

|FR  Doc.  88-13004  Filed  &-26-«9: 11:48  am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  edjtorial  corrections  of  previously 
published  Presidential.  Rule.  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  In  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


ADMINISTRATIVE  COMMITTEE  OF 
THE  FEDERAL  REGISTER 

1  CFR  Parts  17  and  21 

Updates  and  Changes  to  Pul>lication 
Procedures 

Correction 

In  rule  document  89-5228  beginning  on 
page  9670  in  the  issue  of  Tuesday, 
March  7, 1989.  make  the  following 
corrections: 

S17.7    [Corrected] 

1.  On  page  9680.  in  the  second  column, 
the  amendatory  language  in  Item  10 
should  read,  "Newly  designated  §  17.7  is 
amended  by  revising  the  section 
heading,  redesignating  the  introductdry 
text  and  paragraphs  (a)  and  (b)  as 
paragraphs  (a)  and  (a)(1)  and  (a)(2) 
respectively,  removing  the  word 
'tabulations'  from  newly  designated 


paragraph  (a)(1)  and  adding  the  words 
'or  lengthy  tables'  in  its  place,  and  by 
adding  a  new  paragraph  (b)  to  read  as 
follows:". 

2.  On  page  9680.  in  the  third  column, 
in  the  sixth  line  from  the  top.  paragraph 
(c)  of  S  17.7  is  correctly  designated  as 
paragraph  (b). 

§21.11    [Corrected] 

3.  On  page  9682  in  the  second  column, 
in  Item  7,  paragraphs  (a)  and  (a)(1) 
through  (a)(8)  of  §  21.11  are  correctly 
designated  as  introductory  text  and 
paragraphs  (a)  through  (h)  respectively. 

nUJNG  CODE  1S0S41-O 


POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Docket  NO.RM89-3] 

Rules  Of  Practice  and  Procedure 
Relating  to  Documentation  of 
Statistical  and  Volume  Evidence 

Correction 

In  proposed  rule  document  89-12279 
beginning  on  page  22317  in  the  issue  of 
Tuesday.  May  23. 1989.  make  the 
following  correction: 


Federal   Register 

Vol.  54,  No.  103 
Wednesday,  May  31,  1989 


On  page  22318.  in  the  first  column, 
under  DATE,  "May  13, 1989"  should  read 
"June  13, 1909". 


BtLUNG  CODE  150M1-D 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Notice  No.89-10] 

Rotationaliy  Molded  Plastic  Portable 
Tanks;  Portable  Tanks  Manufactured 
Under  DOT-E  9340;  Potential  Safety 
Problems 

Correction 

In  notice  document  89-10836  beginning 
on  page  19481  in  the  issue  of  Friday. 
May  5, 1989,  make  the  following 
correction: 

On  page  19481,  in  the  3rd  column, 
under  SUPPLEMENTARY  INFORMATION,  in 
the  2nd  paragraph,  in  the  18th  and  19th 
lines,  "lead"  should  read  "leak". 
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DEPAimiENT  OF  COMMERCE 

Intemetional  Trade  Admmietration 

19  CPU  Part  35S 

[Docket  Na  «»90-«N01 

CountecvaWnQ  Dutiee 

AOtNCV:  International  Trade 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  of  proposed  rulemaking 
and  request  for  public  comments. 


r.  The  International  Trade 
Administration  proposes  to  establish 
regulations  codifying  the  methodology 
used  to  determine  the  existence  and 
value  of  countervailable  subsidies.  The 
regulations  are  intended  to  improve  the 
administration  of  the  countervailing 
duty  provisions  of  the  Tariff  Act  of  1930, 
as  amended. 

DATK  Written  comments  will  be 
considered  if  received  not  later  than 
(insert  date  60  days  after  date  of 
publication  in  Federal  Register]. 


;  Address  written  comments  (10 
copies)  to  Eric  I.  Garfinkel,  Assistant 
Secretary  for  Import  Administration. 
Room  B-OOO.  U.S.  Department  of 
Commerce.  Pennsylvania  Avenue  and 
14th  Street,  NW..  Washington.  DC  20230. 
Comments  should  be  addressed: 
Attention:  Notice  of  Proposed 
Rulemaking/ Amendments  to 
Countervailing  Duty  Regulations.  Each 
person  submitting  a  comment  should 
include  his  or  her  name  and  address, 
and  give  reasons  for  any 
recommendation. 

poa  FUNTHCR  mromiA-noN  contact: 
William  D.  Hunter.  Deputy  Chief 
Counsel  for  Import  Administration. 
Office  of  the  Chief  Counsel  for  Import 
Administration,  (202)  377-1411. 

SUPMJMINTAIIV  mroNMATION: 

Classification 

Executive  Order  12291.  The 
International  Trade  Administration 
("ITA")  has  determined  that  the 
proposed  regulations  codifying  the 
methodology  used  to  determine  the 
existence  and  v^ue  of  countervailable 
subsidies  under  19  Code  of  Federal 
Regulations  ("CFR")  Part  355  are  not  a 
major  rule  as  defined  in  section  (l)(b)  of 
Executive  Order  12291  (48  PR  13191. 
February  19. 1981)  because  they  will  not: 
(1)  Have  a  major  monetary  e^ect  on  the 
economy;  (2)  result  in  a  major  increase 
in  costs  or  prices:  or  (3)  have  a 
signiflcant  adverse  effect  on  competition 
(domestic  or  foreign],  employment, 
investment,  productivity,  or  innovation. 


Executive  Order  12612.  These 
proposed  regulations  do  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612  (52  FR  41685.  October  30. 
1987). 

Paperwork  Reduction  Act  These 
proposed  regulations  will  not  impose  a 
collection  of  information  reqidrement  for 
purposes  of  the  Paperwork  Reduction 
Act  of  1960  (44  U.S.C.  3501  et  seq.]. 

Regulatory  Flexibility  Act  The 
General  Counsel  of  the  Department  of 
Commerce  certified  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  that  the  proposed 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities 
because,  to  the  extent  it  changes 
existing  practices,  the  rule  simply 
improves  the  administration  of  the 
countervailing  duty  provisions  of  the 
Tariff  Act  of  1930,  as  amended.  As  a 
result,  a  Regulatory  Flexibility  Analysis 
was  not  prepared. 

Background 

The  current  countervailing  duty 
regulations  in  Subparts  A,  B,  and  C  of  19 
CFR  Part  355  (53  FR  52306;  December  27. 
1988)  are  based  on  Subtitles  A,  C,  and  D 
of  Tide  I  of  the  Trade  Agreements  Act  of 
1979  (Pub.  L  96-39:  July  28, 1979) 
{'Trade  Agreements  Act"),  which 
amended  section  303  and  Tide  VII  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1303,  and 
Subtitle  IV.  Parts  I.  m  and  IV)  ('Tariff 
Act").  Tide  VI  of  the  Trade  and  Tariff 
Act  of  1984  (Pub.  L  98-573;  October  30. 
1984)  ("1984  Act")  and  Part  2,  Subtitie  C. 
Titie  I  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L 
100-418:  August  23, 1988)  ("1988  Act") 
further  amended  the  countervailing  duty 
provisions  of  die  Tariff  Act.  The  current 
regtilations  relating  to  subsidies  on 
quota  cheese  in  Subpart  D  of  19  CFR 
Part  355  are  based  on  section  702  of  the 
Trade  Agreements  Act  (19  U.S.C.  1202 
note). 

These  regulations  codify  much  of  the 
Department's  existing  practice  with 
respect  to  the  identification  and 
measurement  of  subsidies  under  the 
countervailing  duty  ("CVD")  law.  We 
are  promulgating  regulations  at  this  time 
for  several  reasons. 

First,  it  long  has  been  the 
Department's  intent  to  promulgate 
methodological  regulations  once  the 
Department  had  gained  sufficient 
experience  with  the  administration  of 
the  CVD  law.  See  "Notice  of  Final  Rules 
and  Request  for  Comments,"  45  FR  4932 
(1980).  Having  administered  the  law  for 
nine  years,  we  now  feel  confident  in 


codifying  certain  administrative 
practices  in  the  form  of  regulations. 

Second,  we  believe  that  a  codification 
of  administrative  practice  at  this  time 
will  streamline  proceedings  for  both 
parties  to  CVD  proceedings  and 
Department  officials.  Although 
Department  administrative  precedents 
are  published,  the  number  of  precedents 
has  grown  to  such  an  extent  that  die 
body  of  case  law  has  become  unwieldy. 
In  addition,  while  the  writings  of  current 
and  former  Department  officials  provide 
useful  sununaries  of  the  Department's 
CVD  methodology,  these  writings  are 
unofficial  and  parties  cannot  rely  upon 
them  with  certainty. 

Third,  in  two  recent  decisions,  the 
U.S.  Court  of  International  Trade 
("CIT')  has  criticized  die  Department 
for  relying  upon  the  methodological 
appendix  attached  to  the  final 
determination  on  Cold-Rolled  Carbon 
Steel  Flat-Rolled  Products  from 
Argentina,  49  FR  18016  (1984) 
(hereinafter  referred  to  as  "Subsidies 
Appendix")  without  first  engaging  in 
rulemaking  pursuant  to  the 
Administrative  Procedure  Act.  Ipsco, 
Inc.  v.  United  States,  687  F.  Supp.  614 
(1988):  and  Saudi  Iron  and  Steel  Co. 
(Hadeed)  v.  United  States,  686  F.  Supp. 
914  (1988).  According  to  die  CIT. 
because  the  Department  allegedly  was 
treating  the  practices  in  question  as  if 
they  were  rules,  within  the  meaning  of 
the  Administrative  Procedure  Act,  the 
Department  either  had  to  undertake 
rulemaking  procedures  or  justify  its  use 
of  these  methodologies  on  a  case-by- 
case  basis.  Althou^  we  do  not 
necessarily  agree  with  the  CITs 
conclusion  that  rulemaking  is  required, 
see  SEC  v.  Chenery,  332  U.S.  194  (1947); 
see  also  generally  Weayer,  Chenery  II: 
A  Forty-Year  Perspective,  40  Admin.  L. 
Rev.  161  (1988).  assuming,  arguendo,  that 
those  decisions  are  correct,  it  remains 
difficult  to  predict  exacdy  which  aspects 
of  the  Department's  methodology 
require  rulemaking  and  which  do  not. 
Therefore,  the  issuance  of  regulations 
will  restore  the  certainty  and 
predictability  to  the  administration  of 
the  CVD  law  which  may  have  been 
undermined  by  Ipsco  and  Hadeed. 

These  proposed  regulations  are  not 
limited  to  those  matters  contained  in  the 
Subsidies  Appendix,  which  dealt  largely 
with  the  valuation  of  subsidies.  These 
regulations  attempt  to  codify  the 
Department's  practice  with  respect  to 
both  the  identification  and  measurement 
of  those  types  of  foreign  government 
programs  most  frequentiy  encountered 
by  the  Department.  Changes  from 
existing  practice  are  noted,  where 
applicable. 


Conceptually,  the  regulations  are 
based  upon  the  economic  model 
articulated  by  the  Department  in  its  final 
determinations  in  Carbon  Steel  Wire 
Rod  from  Czechoslovakia  and  Carbon 
Steel  Wire  Rod  from  Poland,  see,  e.g.,  49 
FR  19375  (1984).  and  sustained  by  the 
court  in  Georgetown  Steel  Corp.  v. 
United  States,  801  F.2d  1308  (Fed.  Cir. 
1986).  This  model,  which  generally 
defines  a  subsidy  as  a  distortion  of  the 
market  process  for  allocating  an 
economy's  resources,  underlies  the 
Department's  entire  CVD  methodology. 

Structurally,  these  proposed 
regulations  are  organized  as  follows. 
Except  where  otherwise  noted,  these 
regulations  appear  as  subpart  D  to  Part 
355  of  title  19  of  die  Code  of  Federal 
Regulations.  Current  subpart  D  (quota 
cheese)  is  redesignated  as  subpart  E. 

Section  355.41  contains  a  list  of 
definitions.  To  the  extent  possible,  we 
have  attempted  to  rely  on  the  definitions 
contained  in  S  355.2  of  the  current 
regulations.  However,  where  this  was 
not  possible,  we  have  created  new 
definitions  for  purposes  of  subpart  D. 

Section  355.42  contains  a  basic,  two- 
element  definition  of  a  countervailable 
subsidy.  Sections  355.43  and  355.44 
elaborate  on  each  of  these  elements. 

Section  355.45  codifies  certain  aspects 
of  the  Department's  practice  with 
respect  to  upstream  subsidies.  Section 
355.46  deals  with  offsets  to  grass 
benefits.  Section  355.47  deals  with  the 
assignment  of  a  benefit  to  a  particular 
product  or  market,  a  topic  generally 
referred  to  within  the  Department  under 
the  rubric  of  "tying."  Section  355.48 
codifies  existing  practice  concerning  the 
timing  of  receipt  of  benefits.  Section 
355.49  deals  with  the  assignment  of 
benefits  to  a  particular  year  or  years. 
Section  355.50  codifies  Department 
practice  with  respect  to  program-wide 
changes.  Finally.  S  355.51  codifies 
existing  practice  concerning  the 
calculation  of  country-wide  subsidy 
rates. 

The  regulations  incorporated  in  this 
proposed  rule  are  described  in  the 
following  section-by-secticn  analysis. 

1.  Section  355.41.  Section  355.41 
contains  a  list  of  definitions  of  tenns 
used  in  subpart  D.  The  definitions  are 
largely  self-explanatory,  but  a  few 
warrant  comment. 

The  term  "government"  in  paragraph 
(b)  includes  an  entity  controlled  by  a 
government.  Thus,  for  example,  the  sale 
of  a  good  by  a  government-owned 
corporation  could  constitute  the 
provision  of  a  good  by  a  government  for 
purposes  of  §  355.44(0. 

Section  355.41  does  not  define 
industry,  which  in  subpart  D  is  used 
largely  in  the  context  of  the  specificity 


test  set  forth  in  S  355.43(b).  However. 
§  355.2(h)  of  the  current  regulations 
contains  a  definition  of  "industry" 
which  is  inappropriate  in  the  context  of 
subpart  D.  "Therefore,  we  are  amending 
S  355.2(h)  so  as  to  render  that  provision 
inapplicable  to  subpart  D. 

We  also  are  amending  §  355.2  of  the 
current  regulations  by  adding  a  new 
paragraph  (r)  which  defines  the  term 
"program."  Although  the  word 
"program"  is  used  throughout  the 
current  regulations,  and  is  used 
extensively  in  the  new  subpart  D  of 
these  proposed  rules,  it  currently  is 
undefined.  Paragraph  (r)  defines 
"program"  as  any  act  or  practice  of  a 
foreign  government.  It  must  be 
emphasized,  however,  that  the  use  of 
this  term  is  fcr  purposes  of  convenience; 
it  is  not  intended  to  limit  the  universe  of 
countervailable  subsidies  to  certain 
routinized  actions  of  a  foreign 
government.  Thus,  for  example,  equity 
infusions  in  a  firm  by  a  government, 
which  tend  to  be  isolated  acts,  would  be 
regarded  as  a  program  for  purposes  of 
the  regulations.  "■ 

2.  Section  355.42.  This  section  defines 
the  two  elements  which  are  necessar/in 
order  to  find  a  subsidy  which  is 
actionable  [i.e.,  countervailable)  under 
die  Act:  (a)  Selective  b^atment;  and  (b) 
a  countervailable  benefit.  In  the 
numerous  decisions  under  the  Act  by 
the  Department  and  the  courts  since 
1980,  these  two  elements  have  emerged 
as  the  prerequisites  for  a 
countervaUable  subsidy.  Sections  355.43 
and  355.44  of  these  proposed  regulations 
elaborate  on  each  of  these  elements. 

The  necessity  for  each  of  these 
elements  can  be  demonstrated  by  a  few 
simple  hypothetical  situations.  For 
example,  the  nonexcessive  rebate  upon 
exportation  by  a  foreign  government  of 
final  stage  indirect  taxes  provides 
selective  treatment  in  that  the  rebate  is 
limited  to  exporters.  However,  there  is 
no  countervailable  benefit  (and.  thus,  no 
countervailable  subsidy),  because  the 
nonexcessive  rebate  of  final  stage 
indirect  taxes  is  permissible  under 
domestic  law  and  international  rules. 
See,  e.g..  Zenith  Radio  Corp.  v.  United 
States.  437  U.S.  443  (1978);  and  item  (g) 
of  the  Illustrative  List  of  Export 
Subsidies  annexed  to  the  Agreement  on 
Interpretation  and  Application  of 
Articles  VI.  XVI.  and  XXIU  of  the 
General  Agreement  on  Tariffs  and 
Trade,  opened  for  signature  Apr.  12, 
1979,  31  U.S.T.  513.  T.I.A.S.  No.  9619, 
reprinted  in  Agreements  Reached  in  the 
Tokyo  Round  of  Multilateral  Trade 
Negotiations,  H.R.  Doc.  No.  153,  96th 
Cong..  1st  Sess.  (pt.  1)  257  (1979)  ("the 
Subsidies  Code").  Conversely,  a  foreign 
government  may  introduce  a  tax  credit 


to  encourage  new  investment.  The  credit 
is  claimed  by  a  variety  of  firms,  but 
cannot  be  used  by  those  firms  not 
purchasing  new  plant  and  equipment. 
All  tiie  firms  that  use  the  tax  credit 
clearly  receive  a  benefit  in  the  form  of  a 
tax  savings.  However,  there  is  no 
selective  treatment  (and.  thus,  no 
countervailable  subsidy),  because  the 
tax  credit  is  not  targeted  to  specific 
firms  or  industries  within  the  economy. 

Paragraph  fb)  of  {  355.42  also  requires 
that  the  countervailable  benefit  must  be 
provided  with  respect  to  the 
merchandise.  Pursuant  to  §  355.2(k)  of 
the  current  regulations,  "the 
merchandise"  means  the  class  or  kind  of 
merchandise  subject  to  the  CVD 
proceeding.  The  purpose  of  this 
requirement  is  to  make  clear  that  under 
the  Dspartment's  principles  concerning 
"tying,"  which  are  set  forth  in  section 
355.47  of  these  proposed  rules,  no 
countervailable  subsidy  exists  if 
benefits  are  tied  to  products  other  than 
the  merchandise. 

We  have  used  the  somewhat 
redundant  term  "countervailable 
subsidy"  deliberately  in  order  to  make 
clear  the  distinction  between  an 
actionable  subsidy  under  the  Act  and 
what  a  layperson  might  regard  as  a 
subsidy. 

3.  Section  355.43.  This  section  sets 
forth  the  criteria  for  determining  the 
existence  of  selective  treatment  under 
S  355.42(a)  of  these  proposed  rales. 
Paragraph  (a)  establishes  criteria  for 
determining  when  a  program  is 
considered  to  be  an  "export"  program. 
Paragraph  (b)  then  sets  forth  the  criteria 
for  determining  when  a  "domestic  ' 
program  is  "specific"  within  the 
meaning  of  the  Act. 

The  export/domestic  distinction  can 
have  an  important  impact  on  the  manner 
in  which  a  program  is  analyzed  and  any 
benefit  valued.  For  example,  pursuant  to 
§  355.44  of  these  proposed  rules,  the 
standards  for  determining  whether  a 
countervailable  benefit  exists  may  differ 
depending  upon  whether  the  benefit  is 
provided  pursuant  to  an  export  or  a 
domestic  program. 

In  addition,  the  denominator  used  to 
calculate  an  ad  valorem  subsidy  rate 
pursuant  to  §  355.47  will  differ 
depending  upon  whether  the  program  in 
question  is  an  export  or  a  domestic 
program.  Also,  only  export  programs 
can  trigger  a  finding  of  critical 
circumstances  pursuant  to  section  703(c) 
of  the  Act  and  19  CFR  355.16(a)(1).  and 
under  the  antidumping  law.  adjustments 
to  United  States  price  pursuant  to 
section  772(d)(1)(D)  of  the  Act  are  made 
for  export,  but  not  domestic,  subsidies. 


GAJiAV^ 


;o: 


T^ 


o  ^ 


23388  Federal  Register  /  Vol.  54.  No.  103  /  Wednesday.  May  31.  1989  /  Proposed  Rules 


Federal  Register  /  Vol.  54.  No.  103  /  Wednesday.  May  31.  1989  /  Proposed  Rules 23389 


Paragraph  (a)(1)  of  S  355.43  restates 
the  standard  used  by  the  Department 
over  the  years  to  distinguish  export  from 
domestic  programs.  See,  e.g..  Heavy  Iron 
Construction  Castings  from  Brazil,  51 
FR  9491  (1966).  The  essential  aspect  of 
an  export  program  is  that  a  government 
provides  special  beneHts  to  exports  or 
exporters  above  and  beyond  what  it 
may  provide  to  nonexported  products  or 
nonexporters. 

Paragraph  (a)(2)  codiHes  existing 
practice  with  respect  to  programs  with 
multiple  eligibility  criteria.  Frequently, 
for  example,  a  government  may  make 
"impact  on  export  earnings"  a  criterion 
to  be  evaluated  by  government  ofTicials 
in  determining  whether  to  provide 
beneBts  under  a  program  or  the  amount 
of  benefits  to  be  provided.  In  such 
situations,  the  Secretary  must  evaluate 
all  of  the  facts  in  order  to  determine 
whether  the  program  operates  in  such  a 
way  as  to  render  it  an  export,  as 
opposed  to  a  domestic,  program  with 
respect  to  the  merchandise.  See.  e.g.. 
Certain  Carbon  Steel  Products  from 
Austria.  SO  FR  33369  (1985). 

Paragraph  (b)(1)  of  9  355.43  codifies 
the  specificity  test,  the  statutory  test 
consistently  used  by  the  Department  to 
determine  whether  selective  treatment 
exists  with  respect  to  a  domestic 
program.  Under  this  test,  the 
Department  deems  a  program  to  be 
specific  if  the  program  is  limited,  either 
de  Jure  or  de  facto,  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries. 

Paragraph  (b](2]  sets  forth  the  general 
factors  the  Department  will  consider  in 
applying  the  specificity  test.  As  the 
Diepartment  has  explained  in  various 
determinations  over  the  years,  the 
specificity  test  cannot  be  reduced  to  a 
precise  mathematical  formula.  Instead, 
the  Department  must  exercise  judgment 
and  balance  various  factors  in  analyzing 
the  facts  of  a  particular  case.  Paragraph 
(b)(2)  lists,  in  a  nonindusive  manner,  the 
factors  that  the  Department  typically 
will  examine  in  determining  whether  a 
domestic  program  is,  either  on  a  dej'ure 
or  de  facto  basis,  specific. 

Under  paragraph  (b)(3).  the 
Department  will  deem  a  program  to  be 
specific  if  it  is  limited  to  firms  or 
industries  located  in  specific  regions  of 
a  country. 

Paragraph  (b)(4)  codifies  the 
Department's  existing  practice  for 
determining  when  the  provision  by  a 
foreign  government  of  infrastructure  is 
considered  to  be  specific.  This  test  was 
first  fully  articulated  in  Carbon  Steel 
Wire  Rod  from  Saudi  Arabia,  51  FR  4206 
(1986).  and  has  been  followed  in  a 
number  of  subsequent  cases.  See.  e.g.. 
Industrial  Phosphoric  Acid  from  Israel, 


52  FR  25447  (1987);  Rice  from  Thailand, 
51  FR  12356  (1986);  and  Fresh  Atlantic 
Groundfish  from  Canada.  51  FR  10041 
(1986).  In  this  regard,  the  Department 
does  not  agree  with  the  suggestion  made 
in  Cabot  Corp.  v.  United  States,  620  F. 
Supp.  722  (Ct.  Infl  Trade  1985).  appeal 
dismissed,  788  F.2d  1539  (Fed.  Cir.  1986). 
order  vacated,  (Ct.  Int'l  Trade.  Nov.  20. 
1986).  that  the  provision  by  a  foreign 
government  of  infrastructure  never  can 
constitute  a  countervailable  subsidy. 

Paragraph  (b)(4)  restates  the  three- 
pronged  test  currently  used  by  the 
Department.  Where  limitations  on  use 
do  not  result  from  government  action, 
but  instead  result  from  the  location  and 
type  of  the  infrastructure  in  question, 
specificity  may  not  exist.  As  with  the 
specificity  test  in  general,  the 
Department  must  apply  the  test  set  forth 
in  paragraph  (b)(4)  on  a  case-by-case 
basis  in  determining  whether  the 
provision  of  particular  infrastructure  is 
specific. 

Paragraph  (b)(5)  codifies  the 
Department's  practice  concerning  the 
specificity  test  with  respect  to  domestic 
programs  of  governments  other  than 
national  governments  of  foreign 
countries.  In  such  instances,  the 
determination  of  specificity  depends 
upon  the  dej'ure  and  de  facto 
availability  of  a  program  within  the 
jurisdiction  of  the  state,  provincial,  or 
local  government  in  question.  See,  e,g.. 
Iron  Ore  Pellets  from  Brazil,  51  FR  21961 
(1086);  and  Live  Swine  and  Fresh, 
Chilled  and  Frozen  Pork  Products  from 
Canada.  50  FR  25097  (1985).  It  should  be 
noted  that  although  they  are  rare,  export 
programs  can  exist  at  the  state, 
provincial,  or  local  government  level. 
See.  e.g..  Certain  Granite  Products  from 
Spain.  53  FR  24340  (1988). 

In  this  regard,  these  proposed  rules 
are  not  intended  to  change  existing 
practice  with  respect  to  programs 
funded  by  both  the  Federal  and  the 
State,  provincial,  or  local  government  In 
such  instances,  the  Department  would 
judge  the  specificity  of  the  federally 
funded  portion  of  the  program  based 
upon  the  availability  and  use  of  the 
program  throughout  the  country  in 
question  as  a  whole.  The  Department 
would  judge  the  specificity  of  the 
portion  funded  by  the  State,  provincial, 
or  local  government  based  upon  the 
availability  and  use  of  the  program 
within  the  jurisdiction  of  the  relevant 
local  government  unit.  See,  e.g..  Fresh 
Atlantic  Groundfish  from  Canada.  51  FR 
10041  (1986).  and  Oil  Country  Tubular 
Goods  from  Canada.  51  FR  15037  (1966), 
and  the  discussions  of  GDA  and  ERDA 
agreements  therein. 

In  some  cases,  respondents  have 
argued  that  in  determining  the 


specificity  of  a  program  ostensibly 
limited  to  a  specific  industry,  the 
Department  should  consider  the 
existence  of  comparable  programs 
providing  similar  benefits  to  other 
industries.  The  Department's  position 
has  been  to  reject  such  an  analysis 
unless  it  finds  that  the  programs  are 
integrally  linked  to  one  another.  See. 
e.g.,  FYesh  Atlantic  Groundfish  from 
Canada,  50  FR  10041  (1986);  and  Fresh 
Cut  Flowers  from  the  Netherlands,  52 
FR  3301  (1987).  Paragraph  (b)(6)  codifies 
this  position. 

Paragraph  (b)(7)  codifies  existing 
Department  practice  with  respect  to 
programs  limited  solely  to  firms  of  a 
certain  size.  Under  that  practice,  the  fact 
that  a  program  is  limited  to  all  small 
businesses,  for  example,  does  not 
necessarily  result  in  a  finding  of        , 
specificity.  See.  e.g..  Textile  Mill 
Products  and  Apparel  from  Singapore. 
50  FR  9840  (1985).  However,  a  small 
business  program  may  be  deemed 
specific  if.  either  on  a  dejure  or  de  facto 
basis,  benefits  under  the  program  are 
limited  to  certain  small  businesses.  Cf., 
Iron-Metal  Construction  Castings  from 
Mexico.  50  FR  43262  (1985). 

Paragraph  (b)(8)  codifies  existing 
Department  practice  with  respect  to 
agricultural  programs.  Under  that 
practice,  a  program  that  is  limited  to  the 
agricultural  sector  does  not  necessarily 
result  in  a  finding  of  specificity.  See.  e,g.. 
Fuel  Ethanol  from  Brazil,  51  FR  3361 
(1986):  and  Live  Swine  and  Fresh, 
Chilled  and  Frozen  Pork  Products  from 
Canada,  50  FR  25097  (1985).  However, 
an  agricultural  program  may  be  deemed 
specific  if.  for  example,  benefits  under 
the  program  are  limited  to.  or  provided 
disproportionately  to.  producers  of 
particular  agricultural  products.  See. 
e.g.,  id. 

4.  Section  355.44.  Section  355.44  sets 
forth  the  standards  for  determining  the 
existence  of  a  countervailable  benefit 
with  respect  to  particular  types  of 
foreign  government  programs.  As  in  the 
case  of  the  Act  itself,  S  355.44  does  not 
constitute  an  all-inclusive  list  of 
programs  capable  of  providing  a 
countervailable  benefit.  Instead,  this 
section  identifies  the  types  of  programs 
most  frequently  encountered  by  the 
Department  and  the  standards  used  with 
respect  to  each.  Tlie  Department  would 
deal  with  programs  not  included  in  this 
section  in  accordance  with  the  basic 
principles  embodied  in  the  Act.  these 
regulations,  and  administrative  and 
judicial  precedents. 

Paragraph  (a).  Paragraph  (a)  of 
9  355.44  codifies  the  Department's 
practice  of  treating  the  entire  amount  of 
a  grant  as  a  countervailable  benefit.  We 


note  here  that  although  the  Department 
treats  the  entire  amount  of  a  grant  as  a 
countervailable  benefit,  the  allocation 
and  valuation  of  a  grant  depends  upon 
the  application  of  the  rules  set  forth  in 
9  355.49  of  these  proposed  regulations. 

Paragraph  (b).  Paragraph  (b)  sets  forth 
the  standards  for  determining  whether  a 
loan  provided  by  a  government  confers 
a  countervailable  benefit.  Paragraph  (b), 
which  deals  primarily  with  the  selection 
of  the  appropriate  benchmark  interest 
rate,  generally  restates  existing 
Department  practice  as  set  forth  in  the 
Subsidies  Appendix  and  numerous  other 
Department  precedents.  See.  e.g.. 
Subsidies  Appendix  at  18018-20. 

Paragraph  (b)(1)  sets  forth  the  general 
rule  for  all  types  of  loans  provided  by  a 
government;  namely,  that  in  determining 
the  existence  of  a  countervailable 
benefit,  the  Department  will  compare 
what  a  firm  pays  for  a  government  loan 
against  what  the  firm  would  have  paid 
for  a  benchmark  loan.  Subsidies 
Appendix  at  18018. 

Paragraph  (b)(2)  restates  existing 
Department  practice  with  respect  to  the 
deferral  of  principal  repayments  and 
interest  payments  on  loans  provided  by 
a  government.  See,  e.g..  Subsidies 
Appendix  at  18019.  Essentially,  unless  a 
deferral  is  a  normal  or  customary 
lending  practice  in  the  country  in 
question,  the  Secretary  will  regard  the 
deferral  of  principal  or  interest 
repayments  on  a  government  loan  as 
conferring  a  countervailable  benefit,  in 
addition  to  any  benefit  conferred  by  an 
interest  rate  below  the  benchmark 
interest  rate,  to  the  extent  that  the 
deferral  results  in  a  total  loan 
repayment  that  is  less  than  the 
repayment  that  would  have  occurred 
under  the  benchmark  loan. 

Paragraph  (b)(3}  describes  the 
selection  of  a  benchmark  interest  rate 
with  respect  to  short-term  government 
loans.  The  first  sentence  of  paragraph 
(b](3)(i]  restates  the  existing  practice  of 
using  as  a  benchmark  the  average 
interest  rate  for  the  predominant 
alternative  source  of  short-term 
financing  in  the  country  in  question.  See, 
e.g..  Subsidies  Appendix  at  18020;  and 
Aihambra  Foundry  v.  United  States,  626 
F.  Supp.  402  (Ct.  Int'l  Trade  1985).  The 
rationale  for  using  a  "country-wide" 
benchmark  was  stated  in  the  Subsidies 
Appendix  as  follows; 

We  believe  the  distinction  between  our 
treatment  of  short-term  and  long-term  loans 
is  valid.  Lending  short-term  generally  is  not 
as  risky  as  long-term,  liecause  of  the  shorter 
duration  of  the  repayment  obligation  and  the 
greater  frequency  of  accompanying  security 
(for  example,  accounts  receivable].  Because 
there  is  little  need  for  the  lender  to  vary  its 
terms  to  account  for  varying  risk 


characteristics  among  companies,  we  would 
not  expect  company-specific  short-term  loan 
terms  to  vary  from  national  average  terms. 
Additionally,  because  of  the  enormous 
number  of  short-term  loans  involved  in  many 
cases,  the  use  of  company-specific 
benchmarks  would  significantly  impair  our 
ability  to  administer  the  countervailing  duty 
law  within  the  short  time  limits  established 
by  the  Act. 

Subsidies  Appendix  at  18020;  see  also 
Ceramic  Tile  from  Mexico,  53  FR  15290 
(1988). 

The  Department  is  aware  of  contrary 
arguments  in  favor  of  using  short-term 
benchmarks  based  upon  the  borrowing 
experience  of  individual  firms.  Before 
issuing  final  rules,  the  Department  will 
reevaluate  its  current  practice  in  order 
to  determine  whether  to  provide  for  the 
use  of  company-specific  short-term 
benchmarks.  ' 

The  second  sentence  of  paragraph 
(b](3)(i)  clarifies  that  in  selecting  an 
average  benchmark  interest  rate,  the 
Secretary  will  attempt  to  use  a  single, 
predominant  source  of  short-term 
financing  in  the  country  in  question.  The 
Department  did  not  articulate  this 
principle  clearly  in  the  Subsidies 
Appendix,  but  has  applied  it  in 
subsequent  cases.  See,  e.g.,  Roses  and 
Other  Cut  Flowers  from  Colombia,  51 
FR  44931  (1986):  and  Carbon  Steel  Wire 
Rod  from  Malaysia,  53  FR  13303  (1988). 
The  rationale  for  this  approach  is  that, 
first,  the  purpose  of  the  comparison  is  to 
determine  what  a  firm's  cost  of  money 
would  be  absent  the  allegedly 
countervailable  government  loan. 
Where  there  is  a  predominant  source  of 
financing,  this  source  provides  the  most 
likely  indication  of  what  the  firm's 
alternative  costs  would  be.  Second,  the 
use  of  a  single  source  provides 
administrative  savings  to  the 
Department  and  greater  predictability  to 
the  parties  involved  in  a  CVD 
proceeding. 

Occasionally,  there  will  not  be  a 
single,  predominant  source  of  short-term 
financing  in  a  country.  Therefore,  the 
third  sentence  of  paragraph  (b)(3)(i) 
provides  that  in  such  instances  the 
Secretary  may  construct  a  composite 
benchmark  interest  rate  from  two  or 
more  alternative  sources  of  short-term 
financing.  See,  e.g.,  Non-Rubber 
Footwear  from  Argentina,  51  FR  28613 
(1986):  Certain  Textile  Mill  Products 
and  Apparel  from  Colombia,  52  FR 
13272  (1987).  The  rationale  for  this 
approach  is  that  where  there  is  no 
single,  predominant  source  of  short-term 
financing,  a  firm  would  meet  its  short- 
term  debt  needs  by  borrowing  from  one 
or  more  of  these  alternative  sources; 
Thus,  the  best  alternative  measure  of 
what  a  firm's  cost  for  short-term  debt 


would  be  absent  the  allegedly 
subsidized  government  loan  is  an 
average  of  what  the  costs  wouid  be  if 
the  firm  used  the  alternative  sources. 

Paragraph  (b)(3)(ii)  clarifies  what  the 
Department  considers  to  be  a 
"predominant "  source  of  short-term 
financing.  Under  paragraph  (b)(3)(ii),  a 
source  of  financing  is  predominant  if  it 
is  greater  than  or  equal  to  50  percent  of 
the  total  short-term  financing,  in  local 
currency,  in  the  relevant  country. 

Paragraph  (b)(3)(iii)  codifies  the 
period  for  which  the  Department  will 
calculate  a  short-term  loan  benchmark. 
Unless  short-term  interest  rates  have 
fluctuated  significantly  during  the  year 
in  question,  the  Department  will 
calculate  a  single,  annual  average 
benchmark  interest  rate. 

Paragraph  (b)(4)  sets  forth,  in  order  of 
preference,  the  benchmarks  used  with 
respect  to  long-term,  fixed-rate 
government  loans.  Paragraph  (b)(5)  sets 
forth  a  comparable  list  of  benchmarks 
used  with  respect  to  long-term,  variable- 
rate  government  loans.  As  under 
existing  practice,  paragraphs  (b]  (4)  and 
(5)  contain  a  preference  for  company- 
specific  benchmarks,  because  such 
benchmarks  enable  the  Department  "to 
capture  the  fact  that  certain  companies 
are  more  (or  less)  risky  than  average, 
and  that  commercial  lenders  m  ill  take 
these  risk  characteristics  into  account  in 
setting  the  conditions  of  the  loan." 
Subsidies  Appendix  at  18018-19. 
However,  because  company-specific 
benchmarks  are  not  always  available, 
paragraphs  (b)  (4)  and  (5)  include  a  list 
of  alternative  benchmarks,  national 
average  long-term  benchmarks  or  a 
short-term  benchmark.  In  the  past, 
where  company-specific  long-term 
benchmarks  have  not  been  avdilable. 
the  Department  has  attempted  to  use 
long-term  financing  received  by  a 
different  firm  in  the  same  industry 
before  going  to  a  national  average 
benchmark.  The  Department  has  found 
that  any  additional  accuracy  gnincd 
through  the  use  of  an  "industry" 
benchmark  is  outweighed  by  the 
administrative  burden  involved  in 
identifying  such  benchmarks.  Therefore, 
paragraphs  (b)(4)  and  (b)(5)  do  not 
provide  for  the  use  of  industry 
benchmarks. 

Paragraph  (b)(6)  restates  existing 
Department  practice  with  respect  to 
loans  to  uncredifworthy  firms  In  the 
case  of  uncreditworthy  firms,  the 
Department  assumes  that  a  pri\  ate 
lender  would  require  a  premium  interest 
rate,  and  the  rule  set  forth  in  paragraph 
(b)(6)  is  designed  to  take  this  into 
account.  Thus,  the  Department 
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calculates  a  different  benchmark  for 
long-term  loans  to  uncreditworthy  firms. 

Paragraph  (b)(e)(i)  describes  the 
standard  for  determining  whether  a  Rim 
is  uncreditworthy.  Because  these 
determinations  are  "often  highly 
complex."  Subsidies  Appendix  at  18019. 
paragraph  (b)(6)(i)  does  not  set  forth  a 
hard-and-fast  rule,  but  merely  describes 
certain  factors  that  the  Secretary  may 
examine  in  determining  the 
creditworthiness  of  a  Rrm.  It  must  be 
emphasized  that  this  Ust  of  factors  is  not 
intended  to  be  an  exhaustive  list.  As 
under  existing  practice,  the  existence  of 
private  long-term  loans,  provided 
without  an  explicit  government 
guarantee,  normally  would  be  a 
dispositive  indicator  that  a  Arm  was 
creditworthy. 

Paragraph  (b)(e)(ii}  codifies  current 
Department  practice  to  the  effect  that 
the  Department  normally  will  not 
investigate  the  creditworthiness  of  a 
firm  absent  a  speciHc  allegation  by 
petitioner,  supported  by  documentation 
that  demonstrates  that  the  firm  is 
uncreditworthy.  See,  e.g..  Fuel  Ethanol 
from  Brazil,  51  FR  3361  (1986).  The 
reason  for  this  requirement  is  that  the 
investigation  and  analysis  of 
creditworthiness  adds  substantially  to 
the  work  hivolved  in  a  CVD 
investigation  or  review.  Therefore,  prior 
to  incurring  this  burden,  it  is  reasonable 
to  require  a  petitioner  to  provide 
particular  evidence  establishing  a 
reasonable  basis  to  believe  or  suspect 
that  the  firm  in  question  is 
uncreditworthy.  Generally,  where  the 
Secretary  previously  has  found  a  firm  to 
be  uncreditworthy  and  there  has  been 
no  intervening  finding  of 
creditworthiness,  the  prior  finding  shall 
constitute  a  reasonable  basis  to  believe 
or  suspect  that  the  firm  continues  to  be 
uncreditworthy. 

Paragraph  (b)(6](iii)  codifies  existing 
Department  practice  with  respect  to  the 
effect  of  subsidies  on  the 
creditworthiness  of  a  firm.  In  the  past,  it 
has  been  argued  that  in  assessing 
creditworthiness  the  Department  should 
subtract  subsidies  received  by  a  firm 
from  the  firm's  financial  data.  In  the 
Department's  opinion,  this  approach 
results  in  the  use  of  a  standard  different 
from  that  used  by  a  private  lender,  who 
will  look  to  the  financial  position  of  the 
firm  at  the  time  of  the  loan.  In  addition, 
this  approach  takes  into  account  the 
secondary  effects  of  subsidies,  a  highly 
speculative  exercise  which  the 
Department  has  avoided  in  other 
contexts  and  which  is  not  required  by 
the  statute.  See  Subsidies  Appendix  at 
18023.  Therefore,  paragraph  (b)(6)(iii) 
provides  that  the  Secretary  will  ignore 


subsidies  in  making  creditworthiness 
determinations. 

Paragraph  (b](6)(iv)  describes  the 
benchmark  the  Secretary  will  use  in  the 
case  of  a  government  long-term  loan  to  a 
firm  deemed  to  be  uncreditworthy  under 
paragraph  (b](6)(i).  Paragraph  (b](6)(iv) 
codifies  the  current  "risk  premium"  used 
by  the  Department  with  respect  to  such 
loans.  See  Subsidies  Appendix  at  18019- 
20. 

Paragraph  (b](6)(v)  codifies  existing 
practice  concerning  government  short- 
term  financing  to  uncreditworthy  firms. 
Under  the  regulation,  the 
creditworthiness  of  a  firm  would  be 
irrelevant  with  respect  to  short-term 
financing  "[b]ecause  of  the  low  level  or 
risk  associated  with  short-term  debt, 
and  the  frequent  existence  of  security." 
Subsidies  Appendix  at  18020. 

Paragraph  (b](7]  restates  the  current 
principle  that  in  selecting  a  benchmark 
for  comparison  purposes,  the  Secretary 
will  attempt  to  use,  where  possible,  a 
nongovernment  source  of  financing. 
However,  where  necessary,  the 
Secretary  may  use  financing  made 
available  under  one  or  more  government 
programs,  provided  that  any  such 
government  program  is  not  deemed  to 
be  selective  within  the  meaning  of 
section  355.43:  e.g.,  the  government 
program  is  not  limited  to  exporters  or  to 
a  specific  industry.  See,  e.g..  Certain 
Apparel  from  Argentina,  52  FR  26053 
(1987);  Certain  Textile  Mill  Products 
and  Apparel  from  Colombia,  52  PR 
13272  (1987);  and  Fuel  Ethanol  from 
Brazil,  51  FR  3361  (1986).  This  principle 
recognizes  that  in  some  countries  with 
less  developed  financial  markets,  the 
government  may  take  a  more  active  role 
in  making  funds  available  to  the 
economy.  In  such  instances,  it  is 
appropriate  to  use  as  a  benchmark 
financing  provided  or  directed  by  the 
government,  so  long  as  such  financing 
itself  does  not  constitute  a 
countervailable  subsidy. 

Paragraph  (b)(8)  restates  the  existing 
preference  for  comparing  two  effective 
interest  rates  where  the  Secretary  can 
quantify  any  charges  added  on  to 
nominal  interest  rates.  See,  e.g..  Bricks 
from  Mexico,  53  FR  15264  (1988);  and  Oil 
Country  Tubular  Goods  from  Argentina, 
51  FR  41649  (1986).  A  comparison  of 
effective  interest  rates  provides  the  most 
accurate  measure  of  the  existence  and 
extent  of  any  countervailable  benefit 
conferred  by  means  of  government 
financing.  However,  consistent  with 
existing  practice,  paragraph  (b)(8)  also 
provides  that  where  the  Siecretary 
cannot  quantify  any  charges  added  on 
to  nominal  interest  rates,  either  with 
respect  to  the  government  financing  or 


the  benchmark  financing,  the  Secretary 
will  compare  nominal  interest  rates.  See, 
e.g..  Certain  Apparel  from  Argentina,  52 
FR  26053  (1987);  and  Iron-Metal 
Castings  from  India,  51  FR  45789  (1986). 
It  would  be  less  accurate  to  compare  a 
nominal  interest  rate  with  an  effective 
interest  rate.  Therefore,  paragraph  (b)(8) 
provides  that  the  Secretary  will  make 
such  a  comparison  only  as  a  last  resort; 
e.g.,  where  there  is  no  information 
permitting  an  effective-to-effective  or 
nominal-to-nominal  comparison.  Of 
course,  although  not  expressly  stated  in 
paragraph  (b)(8),  in  some  situations  the 
nominal  interest  rate  may  be  the  same 
as  the  effective  interest  rate.  See.  e.g.. 
Castor  Oil  Products  from  Brazil,  52  FR 
18726  (1987);  and  Fabricated  Automotive 
Glass  from  Mexico,  50  FR  1906  (1985). 

Paragraph  (b)(9)  clarifies  the  standard 
for  investigating  the  lending  activity  of 
government-owned  banks.  In  some 
countries,  banks  may  be  owned,  in 
whole  or  in  part,  by  the  government. 
Despite  government  ownership, 
however,  the  banks  function  as 
conmiercial  enterprises.  In  such 
instances,  it  is  not  warranted  or  feasible 
for  the  Department  to  routinely 
investigate  all  loans  provided  by 
government-owned  banks.  Therefore, 
paragraph  (b)(9)  provides  that 
government  ownership  alone  shall  not 
be  sufficient  to  trigger  an  investigation 
of  a  bank's  lending  activity,  and  that 
there  must  be  some  allegation  that  (i)  a 
bank  provided  a  loan  at  the  direction  of 
the  government  or  with  funds  provided 
by  the  government,  and  (ii)  the  loan  was 
provided  on  terms  inconsistent  with 
commercial  considerations.  See,  e.g.. 
Granite  Products  from  Italy,  53  FR  27197 
(1988). 

Paragraph  (c).  Paragraph  (c)  clarifies 
the  standard  for  determining  when  a 
government  guarantee  of  a  loan 
constitutes  a  countervailable  benefit. 
Pursuant  to  paragraph  (c)(1),  an  explicit 
guarantee  by  a  government  of  a  loan 
constitutes  a  coimtervailable  benefit  to 
the  extent  that:  (i)  The  price  or  fee  paid 
by  a  firm  to  a  government  for  the 
guarantee  is  less  than  the  price  the  firm 
would  have  paid  for  a  comparable 
commercial  loan  guarantee  (see,  e.g., 
Fresh  Cut  Flowers  from  the 
Netherlands.  52  FR  3301  (1987)  and  Live 
Swine  from  Canada.  50  FR  25097  (1985)): 
or  (ii)  the  amount  paid  by  the  firm  for 
the  guaranteed  loan  is  less  than  what  it 
would  have  paid  for  a  benchmark  loan 
(cf.  Certain  Carbon  Steel  Products  from 
Brazil,  49  FR  17988  (1984);  and  Subsidies 
Appendix  at  18019).  As  under  current 
practice,  the  Department  would  not 
regard  a  so-called  "implicit"  loan 
guarantee  by  a  government  as  giving 
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rise  to  a  countervailable  benefit.  See, 
e.g..  Certain  Carbon  Steel  Products  from 
Austria,  50  FR  33369  (1985). 

Paragraph  (c)(2)  codifies  current 
practice  by  providing  that  where  a 
government  is  a  principal  owner  or 
shareholder  of  a  firm,  the  Department 
will  not  regard  an  explicit  loan 
guarantee  by  the  government  as  a 
countervailable  benefit  if  it  is  the 
normal  commercial  practice  in  the 
coimtry  in  question  for  owners  or 
shareholders  to  provide  comparable 
loan  guarantees  for  their  firms.  See,  e.g., 
Certain  Carbon  Steel  Products  from 
Venezuela,  50  FR  11227  (1985);  and 
Carbon  Steel  Wire  Rod  from  Trinidad 
and  Tobago,  49  FR  480  (1984). 

Paragraph  (d).  Paragraph  (d)  sets  forth 
the  Department's  standard  for 
determining  whether  a  government 
export  insurance  program  provides  a 
countervailable  benefit  Paragraph  (d)(1) 
defines  the  general  rule  as  reflected  by 
existing  Department  practice:  that 
premium  rates  charged  must  not  be 
manifestly  inadequate  to  cover 
operating  expenses  and  losses.  See,  e.g.. 
Fresh  Cut  Flowers  from  Israel,  52  FR 
3316  (1987);  and  Oil  Country  Tubular 
Goods  from  Israel,  52  FR  1649  (1987). 
This  standard  corresponds  to  item  (j)  of 
the  Illustrative  List,  and  a  petitioner 
must  allege  that  rates  are  manifestly 
inadequate  to  cover  operating  expenses 
and  losses  before  the  Department  will 
investigate  an  export  insurance 
program.  Carbon  Steel  Wire  Rod  from 
Singapore,  50  FR  36130  (1985).  The 
second  sentence  of  paragraph  (d)(1) 
makes  clear  that  the  Department  will 
analyze  both  the  viability  of  the 
particular  insurance  program  in  question 
and  the  overall  commercial  health  of  the 
entity  operating  the  program. 

As  under  current  practice,  in 
examining  whether  rates  are  manifestly 
inadequate,  the  Department  will 
examine  a  five-year  period,  up  to  and 
including  the  year  in  question.  Oil 
Country  Tubular  Goods  from  Israel,  52 
FR  1649  (1987).  The  Department  also  will 
determine  the  aspect  of  the  program 
used,  Brass  Sheet  and  Strip  from 
France,  52  FR  1222  (1987).  and  will 
examine  the  annual  reports  and  other 
books  of  the  entity  providing  the 
insurance.  Id. 

Paragraph  (d)(2)  prescribes  the 
method  of  valuing  the  benefit  if  the 
Secretary  finds  that  premiums  charged 
are  manifesUy  inadequate.  Under 
paragraph  (d)(2).  the  Department  will 
calculate  the  excess  of  the  amount 
received  by  a  firm  over  the  amount  of 
premiums  paid  by  the  firm,  and  this 
excess,  if  any,  shall  constitute  the 
countervailable  benefit.  Oil  Country 


Tubular  Goods  from  Israel,  52  FR  1649 
(1987). 

Paragraph  (e).  Paragraph  (e)  codifies 
existing  practice  in  determining  when  a 
foreign  government's  provision  of  equity 
to  a  firm  confers  a  countervailable 
benefit.  Under  paragraph  (e)(1),  the 
preferred  standard,  an  equity  infusion 
confers  a  countervailable  benefit  when 
the  market-determined  price  for  equity 
purchased  directly  from  the  firm  is  less 
than  the  price  paid  by  the  foreign 
government  for  the  same  form  of  equity 
purchased  directly  from  the  firm.  See, 
e.g.,  Cold-Rolled  Carbon  Steel  Flat- 
Rolled  Products  from  Argentina,  49  FR 
18006  (1984).  In  this  regard,  in  an 
exceptional  situation  the  Department 
could  find  the  volume  of  a  firm's  traded 
shares  to  be  so  low  as  to  preclude  the 
use  of  these  shares  as  a  "market- 
determined  price."  Cf,  Certain  Steel 
Products  from  France,  47  FR  39332 
(1982).  Also,  as  under  current  practice, 
the  government  purchase  of  previously 
issued  shares  on  a  market  or  directly 
from  shareholders  rather  than  from  the 
firm  would  not  constitute  a 
countervailable  benefit  to  the  firm  that 
issued  the  shares.  See,  e.g..  Appendix  2, 
Certain  Steel  Products  from  Belgium,  47 
FR  39316  (1982)  ("Appendix  2"); 
Potassium  Chloride  from  Spain,  49  FR 
36424  (1984);  and  Iron  Ore  Pellets  from 
Brazil,  51  FR  21961  (1986). 

If  there  is  no  market-determined  price 
for  a  firm's  shares  [e.g.,  the  firm's  shares 
are  not  publicly  traded),  paragraph 
(e)(l)(ii)  provides  that  a  government    . 
equity  infijsion  constitutes  a 
countervailable  benefit  if  the  firm  was 
not  equityworthy  [i.e.,  from  the 
standpoint  of  a  reasonable  private 
investor,  the  firm  was  not  a  reasonable 
investment)  and  there  is  a  rate  of  return 
shortfall  within  the  meaning  of 
§  355.49(e).  Paragraph  (e)(2)  sets  forth 
the  basic  criteria  the  Secretary  will  use 
in  determining  whether  a  firm  is  or  is 
not  equityworthy.  "The  principal  criterion 
is  whether  a  reasonable  private  investor 
could  expect  from  the  firm  a  reasonable 
rate  of  return  within  a  reasonable  period 
of  time.  Subsidies  Appendix  at  18020. 
Factors  that  the  Secretary  may  use  to 
determine  whether  a  firm  can  generate  a 
reasonable  rate  of  return  include:  (1) 
current  and  past  indicators  of  a  firm's 
financial  health  [e.g.,  current  ratio,  cash 
flow,  debt-equity  ratio),  adjusted  for 
generally  accepted  accounting  principles 
where  appropriate,  see,  e.g..  Structural 
Shapes  and  Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Korea,  49  FR 
47284  (1984);  Certain  Steel  Products 
from  South  Africa,  49  FR  32426  (1984)); 
(2)  future  financial  prospects,  see,  e.g.. 
Certain  Carbon  Steel  Products  from 


Brazil,  52  FR  829  (1987):  Stainless  Steel 
Plate  from  the  United  Kingdom.  51  FR 
44656  (1986):  (3)  recent  rate  of  return  on 
equity,  see,  e.g..  Certain  Carbon  Steel 
Products  from  Brazil,  49  FR  17988  (1984): 
and  (4)  participation  by  private 
investors,  compare.  Carbon  Steel  Wire 
Rod  from  Trinidad  and  Tobago.  49  FR 
480  (1984),  with  Fresh  Atlantic 
Groundfish  from  Canada.  51  FR  10041 
(1986).  In  this  regard,  the  Department 
intends  to  continue  its  practice  of 
assessing  the  firm  as  a  whole,  rather 
than  a  particular  product  line,  because  a 
private  investor  would  consider  the  firm 
as  a  whole  in  making  an  investment 
decision.  See,  e.g..  Fuel  Ethanol  from 
Brazil.  51  FR  3361  (1986). 

Paragraph  (e)(3)  codifies  current 
Department  practice  to  the  effect  that 
the  Department  will  not  investigate 
equity  infusions  in  a  firm  absent  a 
specific  allegation  by  petitioner, 
supported  by  information  reasonably 
available  to  petitioner,  that:  (1)  The 
government  actually  has  made  an  equity 
infusion  in  the  firm:  and  (2)  imder  one  of 
the  standards  set  forth  in  paragraph 
(e)(1),  that  infusion  conferred  a 
countervailable  benefit.  See,  e.g..  Iron 
Ore  Pellets  from  Brazil.  51  FR  21961 
(1986):  and  Textile  Mill  Products  from 
Mexico,  50  FR  10824  (1985).  The  reason 
for  this  requirement  is  that 
investigations  of  equity  infusions,  like 
investigations  of  creditworthiness,  add 
substantially  to  the  work  involved  in  a 
CVD  investigation  or  review.  Therefore, 
it  is  reasonable  to  require  a  petitioner  to 
provide  particular  evidence  of  a 
countervailable  equity  infusion,  as 
opposed  to  merely  alleging  that  a 
government  owns  a  firm  in  whole  or  in 
part. 

Paragraph  (e)(4)  codifies  existing 
Department  practice  with  respect  to  the 
effect  of  subsidies  on  the 
equityworthiness  of  a  firm.  In  the  past  it 
has  been  argued  that  in  assessing 
equityworthiness  the  Department  should 
subtract  subsidies  received  by  a  firm 
from  the  firm's  financial  data.  In  the 
Department's  opinion,  this  approach 
results  in  the  use  of  a  standard  different 
from  that  used  by  a  private  investor, 
who  will  look  to  the  financial  position  of 
the  firm  at  the  time  of  the  investment.  In 
addition,  this  approach  takes  into 
account  the  secondary  effects  of 
subsidies,  a  highly  speculative  exercise 
which  the  Department  has  avoided  in 
other  contexts  and  which  is  not  required 
by  the  statute.  See  Subsidies  Appendix 
at  18023. 

Paragraph  (f).  Paragraph  (f)  of  section 
355.44  sets  forth  the  standard  for 
determining  when  the  provision  by  a 
government  of  a  good  or  serv  ice  confers 
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a  countervailable  benefit  within  the 
meaning  of  section  77l{5)(A)(ii)(Il)  of  the 
Act.  Paragraph  (f)(1)  codifies  the  basic 
principle  of  existing  Department 
practice,  first  articulated  in  Certain 
Softwood  Products  from  Canada.  48  FR 
24159.  24167  (1983).  that  the  standard  of 
"preferential."  within  the  meaning  of 
section  77l(5)(A)(ii)(Il).  means  more 
favorable  treatment  to  some  within  the 
relevant  jurisdiction  than  to  others 
within  that  jurisdiction;  it  does  not  mean 
"inconsistent  with  commercial 
considerations."  Paragraph  (f)(1) 
adheres  to  this  standard  by  providing 
that  in  determining  whether  the 
government  provision  of  a  good  or 
service  confers  a  countervailable 
benefit,  the  Secretary  will  compare  the 
government  price  under  scrutiny  to  a 
benchmark  price,  which  normally  will 
be  the  prices  the  government  charges  to 
the  same  or  other  users  of  the  good  or 
service  within  the  same  political 
jurisdiction. 

In  Softwood  Products,  however,  the 
Department  also  recognized  that  in 
some  cases,  the  number  of  users  of  a 
government-provided  good  or  service 
might  be  so  limited  as  ti?  require  the  use 
of  a  different  benchmark.  Id.,  note  I.  The 
Department  faced  this  situation  in  its 
section  751  administrative  review  of  the 
CVD  order  on  Carbon  Black  from 
Mexico.  In  that  case,  the  government- 
provided  good  in  question  was  carbon 
black  feedstock  ("CBFS").  for  which 
there  were  only  two  users  in  Mexico. 
The  Department  determined  that  given 
the  limited  number  of  users  of  CBFS.  its 
standard  test  for  determining 
"preferentiality"  would  not  work.  51  FR 
13269. 13271  (1986).  Therefore,  the 
Department  considered  alternative 
benchmarks,  and  issued  a  so-called 
"Preferentiality  Appendix"  describing 
these  alternatives  and  requesting  public 
comments.  Id.  at  13272.  These 
alternatives  were,  in  order  of  preference: 
(1)  Prices  charged  by  the  same  seller  for 
d  similar  or  related  good  or  service;  (2) 
prices  charged  within  the  jurisdiction  by 
other  sellers  for  an  identical  good  or 
8er\ice;  (3)  the  same  seller's  cost  of 
producing  the  good  or  service;  and  (4) 
external  prices.  In  Carbon  Black,  the 
Department  used  the  first  alternative. 

Paragraph  (f)(2)  codifies  the 
alternative  benchmarks  set  forth  in  the 
Preferentiality  Appendix.  Thus, 
paragraph  (f)(2)  provides  that  where 
there  is  no  nonselective  benchmark 
price  [e.g..  the  normal  benchmark  either 
does  not  exist  or  is  limited  to  a  specific 
^enterprise  or  industry  or  group  thereof), 
the  Secretary  will  use.  in  order  of 
preference,  the  following  benchmarks: 
(i)  The  price,  adjusted  for  any  cost 


differences,  the  government  charges  for 
a  good  or  service  which  is  similar  or 
related  to  the  good  or  service  in 
question,  provided  that  the  similar  or 
related  good  or  service  and  its  price  is 
not  selective;  (ii)  the  price  charged  by 
other  sellers  to  buyers  within  the  same 
political  jurisdiction  for  an  identical 
good  or  service;  (iii)  the  government's 
cost  of  providing  the  good  or  service;  or 
(iv)  the  price  paid  for  the  identical  good 
or  service  outside  of  the  political 
jurisdiction  in  question.  The  reasons  for 
selecting  these  alternatives  and  their 
ranking  are  set  forth  in  the 
Preferentiality  Appendix. 

The  Department  is  aware,  however,  of 
arguments  in  favor  of  a  different  ranking 
of  the  alternative  benchmarks  set  forth 
in  the  Preferentiality  Appendix. 
Therefore,  before  issuing  final  rules,  the 
Department  will  reevaluate  these 
alternatives  and  will  consider  carefully 
any  comments  concerning  the  selection 
of  alternative  benchmarks  for 
determining  the  preferentiality  of  a  good 
or  service  provided  by  a  government. 

Paragraph  (g).  Paragraph  (g)  of  section 
355.44.  which  corresponds  to  item  (c)  of 
the  Illustrative  List,  codifies  the 
Department's  practice  with  respect  to 
preferential  transport  or  freight  charges 
for  export  shipments.  Paragraph  (g)(1) 
restates  the  general  rule  that  a 
counter\'ailable  benefit  exists  to  the 
extent  that  a  firm  pays  less  for  the 
transport  of  goods  destined  for  export 
than  it  would  for  the  transport  of  goods 
destined  for  domestic  consumption.  See, 
e.g..  Ferrochrome  from  South  Africa,  46 
FR  21155  (1981):  and  Carbon  Steel  Plates 
and  High  Strength  Steel  Plates  from 
Mexico.  41  FR  1273  (1976).  Where  a  firm 
pays  the  same  basic  charges  regardless 
of  whether  a  product  is  destined  for 
export  or  for  domestic  consumption,  a 
countervailable  benefit  does  not  exist 
under  this  paragraph.  Low-Fuming 
Brazing  Copper  Rod  and  Wire  from 
South  Africa,  50  FR  31642  (1985). 
although  a  coimtervailable  benefit  still 
might  exist  under  S  355.44(f). 

Paragraph  (g)(2)  provides  illustrative 
examples  of  situations  in  which  a 
countervailable  benefit  does  not  exist: 
(i)  Where  the  difference  in  charges  is  the 
result  of  an  arm's  length  transaction 
between  the  supplier  and  the  user  of  the 
transport  or  freight  services,  see,  e.g.. 
Miniature  Carnations  from  Colombia,  52 
FR  32033  (1987):  Roses  and  Other  Cut 
Flowers  from  Colombia.  47  FR  2158 
(1983):  Steel  Wire  Rope  from  South 
Africa,  47  FR  40203  (1982):  and  Lamb 
Meat  from  New  Zealand,  46  FR  58128 
(1981):  or  (ii)  where  the  difference  in 
charges  is  commercially  justified,  see. 
e.g..  Certain  Steel  Products  from  South 


Africa.  47  FR  39379  (1982).  In  these 
situations,  the  government  is  not 
treating  the  firm  paying  the  charges  any 
differently  than  the  market  would  treat 
the  firm. 

Paragraph  fhj.  Paragraph  (h),  which 
corresponds  to  item  (d)  of  the 
Illustrative  List,  deals  with  the 
government  provision  of  goods  pursuant 
to  an  export  program. 

Paragraph  (i).  Paragraph  (i)  of  S  355.44 
codifies  existing  Department  practice 
with  respect  to  programs  providing  tax 
or  import  charge  benefits.  The 
Department  has  encountered  various 
types  of  these  programs,  and  the  various 
paragraphs  of  paragraph  (i)  describe  the 
standards  for  determining  the  existence 
of  a  countervailable  benefit  with  respect 
to  each  type. 

Paragraph  (i)(l).  which  deals  with 
direct  tax  benefits,  defines  a 
countervailable  benefit  as  the  full  or 
partial  exemption,  remission,  or  deferral 
of  a  direct  tax  or  social  welfare  charge 
in  excess  of  the  tax  which  a  firm 
otherwise  would  pay  absent  a 
government  program.  TTiis  paragraph 
also  defines  a  countervailable  benefit  as 
a  reduction  in  the  base  used  to  calculate 
a  direct  tax  or  social  welfare  charge  in 
excess  of  the  tax  which  a  firm  otherwise 
would  pay  absent  a  government 
program.  Paragraph  (i)(l).  although  it  is 
not  limited  to  export  programs, 
corresponds  to  the  export  subsidies 
described  in  items  (e)  and  (f)  of  the 
Illustrative  List.  See  also  Ajinex  I, 
paragraph  (4),  to  Part  355  of  our  current 
regulations  and  the  following  cases  for 
examples  of  countervailable  benefits 
under  the  proposed  regulation:  Offshore 
Platform  Jackets  and  Piles  from  Korea, 
51  FR  11779  (1986);  Low-Fuming  Brazing 
Copper  Rod  and  Wire  from  New 
Zealand,  50  FR  31638  (1985);  Textile  Mill 
Products  and  Apparel  from  the 
Philippines,  50  FR  1607  (1985):  Textile 
Mill  Products  and  Apparel  from 
Argentina,  50  FR  9848  (1985);  Pads  for 
Woodwind  Instrument  Keys  from  Italy. 
49  FR  17793  (1984);  and  Refrigeration 
Compressors  from  Singapore,  48  FR 
39109  (1983).  As  under  existing  practice, 
in  determining  the  taxes  a  firm 
"otherwise  would  have  paid,"  the 
Department  will  take  account  of  the 
effects  on  a  firm's  total  tax  liability  as  a 
result  of  a  firm's  use  of  a  tax  subsidy. 
See,  e.g..  Lamb  Meat  from  New  Zealand. 
53  FR  47  (1988).  and  the  discussion  of  the 
calculation  of  EMDTI  benefits. 

Paragraph  (i)(2)  deals  with  domestic 
programs  providing  indirect  tax  and 
import  charge  benefits.  Pursuant  to 
paragraph  (i)(2).  a  program  confers  a 
countervailable  benefit  to  the  extent 
that  it  relieves  a  firm  of  indirect  taxes  or 
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import  charges  that  it  otherwise  would 
pay  absent  the  program. 

Paragraph  (i)(3),  which  corresponds  to 
item  (gj  of  the  Illustrative  List,  deals 
with  export  programs  providing  benefits 
with  respect  to  final  stage  indirect  taxes. 
Paragraph  (i){3)  restates  the  existing  rule 
that  the  nonexcessive  exemption  or 
remission  of  final  stage  indirect  taxes 
does  not  confer  a  countervailable 
benefit.  See.  e.g..  Zenith  Radio  Corp.  v. 
United  States,  supra. 

Paragraph  (i)(4)(i),  which  corresponds 
to  items  (h)  and  (i)  of  the  Illustrative 
List,  deals  with  export  programs 
providing  indirect  tax  and/or  import 
charge  benefits.  Paragraph  (i)(4)(i) 
restates  the  existing  rule  that  the 
nonexcessive  exemption,  remission,  or 
deferral  of  prior  stage  cumulative 
indirect  taxes  and/or  import  charges 
levied  on  goods  that  are  physically 
incorporated  into  the  exported  product 
does  not  confer  a  countervailable 
benefit.  In  this  regard,  paragraph  (i)(4)(i) 
also  codifies  existing  principles  with 
respect  to  physical  incorporation.  See, 
e.g..  Annex  L  paragraph  (1),  to  Part  355 
of  our  current  regulations. 

Where  the  amount  exempted  or 
rebated  is  excessive,  the  excessive 
amount  constitutes  the  countervailable 
benefit.  However,  imder  paragraph 
(i)(4)(ii).  which  codifies  the 
Department's  existing  linkage  test  for 
these  types  of  tax  and  duty  rebate 
programs,  see,  e.g..  Industrial  Fasteners 
Group,  American  Importers  Ass'n  v. 
United  States.  710  F.2d  1576  (Fed.  Cir. 
1983),  the  entire  amount  of  the  rebate 
would  constitute  a  countervailable 
benefit  if  the  Secretary  determined  that 
the  criteria  of  paragraph  (iK4){ii)  were 
not  satisfied.  See,  e.g..  Certain  Apparel 
from  Thailand.  50  FR  9818  (1985);  and 
Textile  Mill  Products  and  Apparel  from 
Indonesia,  49  FR  49672  (1984). 

Paragraph  (j).  Paragraph  (j)  codifies 
existing  practice  with  respect  to  foreign 
government  programs  that  provide 
assistance  to  woricers.  Under  existing 
practice,  such  assistance  generally 
constitutes  a  countervailable  benefit 
only  to  the  extent  that  it  relieves  a  firm 
of  an  obligation  it  otherwise  normally 
would  incur.  See,  e.g..  Appendix  2. 
Benefits  which  accrue  only  to  workers 
do  not  constitute  countervailable 
benefits.  Compare  Appendix  3,  Certain 
Steel  Products  from  Belgium.  47  FR 
39304  (1982)  (ECSC  housing  assistance): 
and  Certain  Carbon  Steel  Products  from 
Austria,  50  FR  33369  (1985),  with  Certain 
Carbon  Steel  Products  from  Sweden,  50 
FR  33375  (1985):  and  Certain  Steel 
Products  from  the  United  Kingdom,  47 
¥R  39384  (1982)  (ISITB  training 
programs). 
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Paragraph  (k).  Paragraph  (k)  codifies 
existing  practice  concerning  government 
assumption  or  forgiveness  of  a  firm's 
debt.  Thus,  the  first  sentence  of 
paragraph  (k)  provides  that  the 
assumption  or  forgiveness  of  a  firm's 
outstanding  debt  provides  a 
countervailable  benefit  equal  to  the 
outstanding  principal  and  accrued 
unpaid  interest  at  the  time  of  the 
assumption  or  forgiveness.  See 
Subsidies  Appendix  at  18020. 
Essentially,  the  Department  will  treat 
the  assumption  or  forgiveness  as  if  it 
were  a  grant  within  the  meaning  of 
§  355.44(a),  and  will  value  this  "grant"  in 
accordance  with  the  principles  of 
§  355.49.  The  second  sentence  of 
paragraph  (k)  provides  that  if  the  foreign 
government  receives  shares  in  a  firm  in 
return  for  assuming  or  forgiving  all  or 
part  of  a  firm's  outstanding  debt,  the 
government  action  shall  be  treated  as  an 
equity  infusion  in  accordance  with  the 
standards  of  {  355.44(e).  Subsidies 
Appendix  at  18020. 

Paragraph  (I).  Paragraph  (1)  codifies 
existing  Department  practice  with 
respect  to  assistance  provided  for 
purposes  of  research  and  development. 
Under  that  practice,  such  assistance 
does  not  confer  a  countervailable 
benefit  where  the  results  of  the  research 
and  development  are  made  available  to 
the  public,  including  the  U.S. 
competitors  of  the  recipient  of  the 
assistance.  See.  e.g..  Appendix  2;  Roses 
from  Israel,  52  FR  3316  (1987);  Fuel 
Ethanolfrom  Brazil,  51  FR  3361  (1986]. 
and  Certain  Carbon  Steel  Products  from 
Sweden,  50  FR  33375  (1985).  Although 
this  practice  was  called  into  question  in 
Agrexco.  Agricultural  Export  Co..  Ltd.  v. 
United  States,  604  F.  Supp.  1238  (Ct.  Int'l 
Trade  1985),  the  Department  disagrees 
with  that  aspect  of  the  decision,  and.  in 
any  event,  the  decision  has  become 
moot  due  to  the  completion  of 
subsequent  administrative  reviews  of 
the  CVD  order  in  question. 

It  should  be  noted  that  a  program 
providing  assistance  for  research  and 
development  still  must  be  selective, 
within  the  meaning  of  §  355  43,  in  order 
to  constitute  a  counter\'ailable  subsidy. 
See.  e.g..  Appendix  2;  Fuel  Eibanol  from 
Brazil,  51  FR  3361  (1906):  and  Lamb 
Meat  from  New  Zealand.  50  FR  37708 
(1985).  It  also  should  be  noted  that  if 
paragraph  (1)  does  not  apply  to  a 
program  [e.g.,  the  results  of  the  research 
are  not  publicly  available),  the 
Department  would  deal  with  any 
benefits  provided  under  the  program 
pursuant  to  one  of  the  other  paragraphs 
of  §  355.44.  For  example,  the  Department 
would  handle  grants  for  research  and 


development  under  §  355.44(a).  loans 
under  {  355.44(b).  etc. 

Paragraph  (m).  Paragraph  (m)  codifies 
existing  Department  practice  with 
respect  to  certain  tj^jes  of  export 
promotion  activities.  Most  countries, 
including  the  United  States,  maintain 
general  export  promotion  programs.  As 
long  as  these  programs  provide  only 
general  informational  services,  they  do 
not  constitute  a  countervailable  benefit. 
See,  e.g..  Certain  Textile  and  Textile 
Products  from  Mexico,  44  FR  41003 
(1979):  Cotton  Sheeting  and  Sateen  from 
Peru,  48  FR  4501  (1983):  and  Fresh  Cut 
Flowers  from  Mexico,  49  FR  1 5007 
(1984).  Thus,  under  paragraph  (m).  an 
export  program  limited  to  these  sorts  of 
general  activities  would  not  constitute  a 
countervailable  benefit,  notwithstanding 
any  other  provision  of  §  355.44. 
However,  if,  for  example,  such  activities 
promoted  a  specific  product.  Fresh 
Atlantic  Groundfish  from  Canada.  51  FR 
10041  (1986).  or  provided  financial 
assistance  to  a  firm,  see,  e.g..  Fresh  Cut 
Flowers  from  Israel,  52  FR  3316  (1987). 
these  activities  would  not  fall  within  the 
purview  of  paragraph  (m),  and  could 
constitute  a  countervailable  benefit 
under  one  of  the  other  provisions  of 
§  355.44. 

Paragraph  (n).  Paragraph  (n)  codifies 
existing  Department  practice  with 
respect  to  prog-^ams  providing  varying 
levels  of  benefits  based  upon  differing 
eligibility  criteria  (sometimes  referred  to 
as  "tiered  programs").  Under  existing 
practice,  where  certain  benefits  under  a 
program  are  selective  and  others  are 
nonselective,  the  Department 
determines  the  existence  of  a 
countervailable  benefit  by  comparing 
the  benefits  received  by  a  firm  to  the 
benefits  if  would  have  received  under 
the  most  favorable,  nonselective  portion 
of  the  program  in  question.  For  example, 
in  many  CVD  proceedings  involving 
merchandise  from  Canada,  the 
Department  has  dealt  with  the  Canadian 
investment  tax  credit.  Under  Canadian 
tax  law,  the  basic  seven  percent  tax 
credit  is  so  widely  available  and  used  in 
Canada  that  the  Department  has  found 
it  to  be  nonselective.  Other,  more 
favorable  tax  credits  are  available  on  a 
selective  basis,  however.  In  determining 
the  countervailable  benefit  arising  from 
the  use  of  these  selective  tax  credits,  the 
Department  compares  a  firm's  tax 
savings  arising  from  the  use  of  these 
selective  tax  credits  with  what  the  firm's 
taxes  would  have  been  had  it  used  only 
the  seven  percent  tax  credit.  See.  e.g.. 
Oil  Country  Tubular  Goods  from 
Canada,  51  FR  15037  (1986):  see  also, 
e.g..  Iron-Metal  Construction  Castings 
from  Mexico.  50  FR  43262  (1985) 
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(FOGAIN);  Certain  Apparel  from 
Thailand.  50  FR  9618  (19B5):  and  Textile 
Mill  Products  and  Apparel  front  the 
Philippines,  50  FR  1807  (1985). 

Paragraph  (n)  supersedes  any  other 
provision  of  section  355.44  with  respect 
to  the  selection  of  the  benchmark  used 
to  determine  the  existence  of  a 
countervailable  benefit.  However,  in 
order  for  paragraph  (n)  to  apply,  the 
Secretary  must  determine  that  a  firm 
would  have  been  eligible  for 
nonselective  benefits  under  a  program. 

Paragraph  (oj.  Paragraph  (o)(l) 
codifies  current  practice  with  respect  to 
so-called  "transnational  benefits." 
Occasionally,  the  Department  has 
encountered  programs  which  are  funded 
through  foreign  aid.  either  on  a  bilateral 
or  mtutilateral  basis.  In  such  instances, 
the  Department  (and  Treasury  before  it] 
has  determined  such  programs  to  be 
noncountervailable.  to  the  extent  that 
funds  for  the  program  are  not  provided 
by  the  government  of  the  country  in 
question.  See,  e.g.,  Viscose  Rayon 
Staple  Fiber  from  Austria.  45  FR  1468 
(1960)  (U.S.  Marshall  Plan);  Textiles  and 
Textile  Inducts  from  Pakistan,  44  FR 
2746  (1979)  (Bilateral  and  multilateral 
aid);  Pig  Iron  from  Brazil.  48  FR  54091 
(1983)  (U.S.  aid  through  Alliance  for 
Progress);  Certain  Steel  Products  from 
Korea,  47  FR  57535  (1982)  (War 
reparations  paid  by  the  Government  of 
Japan  to  the  Government  of  Korea);  and 
Textiles  and  Textile  Products  from 
Turkey.  49  FR  32639  (1984)  (World 
Bank).  However,  to  the  extent  that  the 
government  of  a  country  supplements 
such  funding  with  its  own  funds,  the 
latter  funds  could  provide  a 
countervailable  benefit.  FuelEthanol 
from  Brazil.  51  FR  3361  (1986). 

Paragraph  (o)(2)  codifies  section 
701(d)  of  the  Act,  as  added  by  section 
1315  of  the  1988  Act.  Paragraph  (o)(2) 
contains  an  exception  to  the  general  rule 
of  paragraph  (o)(l)  for  situations 
involving  the  production  of  merchandise 
by  an  international  consortium,  the 
members  of  which  receive 
countervailable  subsidies  from  their 
respective  home  governments. 

5.  Section  335.45.  Section  355.45 
codifies  existing  Department  practice 
with  respect  to  upstream  subsidies.  The 
most  complete  descriptions  of  the 
Department's  current  practice  are  in  the 
preliminary  and  final  determinations  in 
Certain  Agricultural  Tillage  Tools  from 
Brazil.  50  FR  24270  (1985).  50  FR  34525 
(1965).  respectively,  and  in  Fuel  Ethanol 
from  Brazil.  51  FR  3361  (1988). 

Paragraph  (a)  sets  forth  the  general 
rule.  In  order  to  find  an  upstream 
subsidy  under  section  771A  of  the  Act, 
three  elements  must  exist.  First,  the 
input  product  must  benefit  from  a 


"domestic."  as  opposed  to  an  "export." 
countervailable  subsidy.  Second,  the 
countervailable  subsidy  on  the  input 
product  must  bestow  a  competitive 
benefit  on  the  merchandise.  Third,  the 
countervailable  subsidy  on  the  input 
product  must  have  a  significant  effect  on 
the  cost  of  manufacturing  or  producing 
the  merchandise. 

Paragraph  (b)  sets  forth  the  threshold 
elements  that  must  be  alleged  before  the 
Secretary  will  investigate  an  upstream 
subsidy  allegation.  These  elements  form 
the  "reasonable  basis  to  believe  or 
suspect"  standard  contained  in  section 
703(g)  of  the  Act  a  standard  which  is 
higher  than  the  standard  for  initiating  a 
CVD  investigation.  This  threshold 
applies  to  an  allegation  contained  in  a 
peUtion  [see  19  CFR  355.12(b)(8)).  as 
well  as  an  allegation  made  at  a  later 
stage  of  a  proceeding. 

Paragraph  (c)  defines  "input  product." 
It  should  be  noted  here  that  agricultural 
inputs  are  dealt  with  in  paragraph  (g). 
which  incorporates  the  standards  of 
section  771B  of  the  Act,  as  added  by  the 
1988  Act. 

Paragraph  (d)  sets  forth  the  standard 
for  determining  whether  a  "competitive 
benefit"  exists,  codifying  the  hierarchy 
of  benchmarks  set  forth  in  Agricultural 
Tillage  Tools  from  Brazil.  50  FR  24270 
(1985).  The  preferred  benchmark  is  the 
price  charged  by  unsubsidized 
producers  of  the  input  product  located  in 
the  same  country  as  the  producer  of  the 
merchandise.  If  there  are  no 
unsubsidized  producers,  but  in  a  prior 
CVD  proceeding  the  Secretary  has 
determined  that  a  domestic 
countervailable  subsidy  is  bestowed  on 
the  input  product,  the  Secretary  could 
derive  a  benchmark  by  adjusting  for  the 
effects  of  the  subsidy  on  the  input. 
Alternatively,  the  Secretary  could  use  a 
world  market  price  for  the  input  product. 

Paragraph  (e)  estabhshes  the  standard 
for  determining  whether  a  "significant 
e^ect"  on  cost  exists.  Paragraph  (e) 
codifies  the  standard  used  in  the  final 
determination  in  Agricultural  Tillage 
Tools  from  Brazil.  50  FR  34525  (1985). 
While  paragraph  (e)  sets  forth  certain 
presumptions  based  upon  the  ratio 
which  the  ad  valorem  subsidy  rate  on 
the  input  bears  to  the  total  production 
costs  of  the  merchandise,  this 
presumption  is  rebuttable  through  the 
presentation  of  particular  evidence. 
Ultimately,  the  analysis  involves  a  case- 
by-case  determination  of  the  degree  to 
which  demand  for  the  merchandise  is 
elastic.  The  more  fungible  the 
merchandise  [i.e..  the  more  that  it 
competes  on  the  basis  of  price,  rather 
than  on  quality  or  other  non-price 
factors),  the  more  likely  is  it  that  the 
countervailable  subsidy  on  the  input 


product  will  have  a  "significant"  effect 
on  cost. 

Paragraph  (f)  provides  that  where  the 
Secretary  determines  that  an  upstream 
subsidy  exists,  the  Secretary  will 
include  an  amount  equal  to  the  amount 
of  competitive  benefit  in  the  subsidy 
rate  for  the  merchandise. 

Paragraph  (g).  which  deals  with 
processed  agricultural  products,  codifies 
section  771B  of  the  Act,  as  added  by 
section  1313  of  the  1986  Act.  Essentially, 
if  the  criteria  of  paragraph  (g)  are 
satisfied,  the  Secretary  will  not  apply  an 
upstream  subsidy  analysis  with  respect 
to  subsidies  on  raw  agricultural 
products  used  in  the  production  of 
processed  agricultural  products.  Instead, 
the  Secretary  will  deem  subsidies  on  the 
raw  product  to  be  provided  with  respect 
to  the  processed  product. 

6.  Section  355.46.  Section  355.46 
codifies  the  provisions  of  section  771(6) 
of  the  Act  concerning  offsets.  Paragraph 
(a)  reiterates  the  provisions  of  section 
771(6).  As  under  existing  practice,  the 
Department  will  construe  narrowly  the 
provisions  of  paragraph  (a). 

Paragraph  (b)  is  intended  to  codify  the 
current  practice  of  ignoring  the 
secondary  tax  consequences  of  a 
countervailable  benefit.  For  example, 
some  foreign  governments  may  treat 
cash  grants  as  revenue  for  income  tax 
purposes.  Under  paragraph  (b),  the 
Department  would  ignore  the  fact  that 
such  grants  may  be  subject  to  taxation. 
See,  e.g..  Welded  Carbon  Steel  Pipe  and 
Tube  from  Argentina,  53  FR  37619  (1988). 

7.  Section  355.47.  Section  355.47  deals 
with  the  allocation  of  benefits  to 
particular  products  or  markets  and  the 
calculation  of  ad  valorem  subsidy  rates. 
In  Departmental  parlance,  these  matters 
fall  under  the  rubric  of  "tying"  and 
"denominators." 

Paragraph  (a).  Paragraph  (a)  of 
S  355.47  codifies  existing  practice  with 
respect  to  tied  benefits  [e.g.,  a  benefit 
bestowed  specifically  to  promote  the 
production  of  a  particular  product).  The 
first  sentence  of  paragraph  (a)  restates 
existing  practice  to  the  effect  that  where 
the  Secretary  determines  that  a  benefit 
is  tied  to  the  production  or  sale  of  a 
particular  product  (or  products),  the 
Secretary  will  allocate  the  benefit  fully 
to  the  product  (or  products).  See,  e.g.. 
Appendix  2.  The  second  sentence  of 
paragraph  (a)  restates  a  corollary 
principle  that  if  the  product  (or 
products)  to  which  the  benefit  is  tied  is  a 
product  other  than  the  merchandise 
under  investigation  or  review  (see 
S  355.2(k]  of  the  current  regulations  for 
the  definition  of  "the  merchandise"),  no 
countervailable  subsidy  exists.  See,  e.g.. 
Appendix  2;  and  Industrial 


Nitrocellulose  from  France,  52  FR  833 
(1987). 

The  third  sentence  of  paragraph  (a) 
then  describes  the  method  for 
calculating  the  ad  valorem  subsidy  rate 
where  a  benefit  is  tied  to  products 
included  within  "the  merchandise." 
Paragraph  (a)(1)  provides  that  in  the 
case  of  a  domestic  program,  the 
Secretary  will  calculate  the  ad  valorem 
rate  by  dividing  the  benefit  received  by 
a  firm  by  the  fim's  total  sales  of  the 
product  (or  products)  to  which  the 
benefit  is  tied.  Paragraph  (a)(2)  provides 
that  in  the  case  of  an  export  program, 
the  Secretary  will  calculate  the  ad 
valorem  rate  by  dividing  the  benefit 
received  by  a  firm  by  the  firm's  total 
exports  of  the  product  (or  products)  to 
which  the  benefit  is  tied. 

Paragraph  (b).  Paragraph  (b)  of 
section  355.47  codifies  existing 
Department  practice  with  respect  to 
benefits  tied  to  sales  to  a  particular 
market.  The  first  sentence  of  paragraph 
(b)  sets  forth  the  general  rule  that  where 
a  benefit  is  tied  to  sales  to  a  particular 
market  the  Secretary  will  allocate  the 
benefit  fully  to  products  sold  in  that 
market  The  second  sentence  of 
paragraph  (b)  provides  the  corollary  rule 
that  where  the  benefit  is  tied  to  sales  to 
a  market  other  than  the  United  States, 
no  countervailable  subsidy  exists.  See. 
e.g.,  Roses  and  Other  Cut  Flowers  from 
Colombia,  51  FR  44931  (1986);  Certain 
Table  Wine  from  Italy,  49  FR  6778 
(1984);  and  Apparel  from  Thailand.  50 
FR  9818  (1965). 

The  third  sentence  of  paragraph  (b) 
describes  the  method  for  calculating  the 
ad  valorem  subsidy  rate  where  a  benefit 
is  tied  to  sales  to  the  United  States. 
Under  paragraph  (b)(1),  the  Secretary 
will  divide  a  firm's  benefit  by  the  firm's 
total  exports  to  the  United  States. 
Compare  Circular  Welded  Carbon  Steel 
Pipes  and  Tubes  from  Thailand.  50  FR 
32751  (1985),  with  Cast-Iron  Pipe  Fittings 
from  Brazil,  50  FR  8755  (1985). 
Paragraph  (b)(2)  adds  an  additional 
refmement  in  that  if  a  benefit  is  tied  to 
the  export  of  a  particular  product  (or 
products)  to  the  United  States,  the 
Secretary  will  calculate  the  subsidy  rate 
by  dividing  a  firm's  benefit  by  the  firm's 
exports  of  the  particular  product  (or 
products)  to  the  United  States. 

Paragraph  (c).  Paragraph  (c)  deals 
with  untied  benefits.  The  first  sentence 
of  paragraph  (c)(1)  provides  that  where 
a  benefit  is  not  tied  to  a  particular 
product  or  mariiet  the  Secretary  will 
allocate  the  benefit  to  all  products 
produced  by  a  firm  where  the  benefit  is 
received  pursuant  to  a  domestic 
program,  and  to  all  products  exported 
by  a  firm  where  the  benefit  is  received 
pursuant  to  an  export  program. 


The  second  sentence  of  paragraph 
(c)(1)  deals  with  the  calculation  of  the 
ad  valorem  subsidy  rate  for  untied 
benefits.  Paragraph  (c)(l)(i]  provides 
that  in  the  case  of  a  domestic  program, 
the  Secretary  will  divide  a  firm's  benefit 
by  the  firm's  total  sales.  Paragraph 
(c)(l)(ii)  provides  that  in  the  case  of  an 
export  program,  the  Secretary  will 
divide  a  firm's  benefit  by  the  firm's  total 
exports. 

Paragraph  (c)(2)  codifies  existing 
practice  by  providing  that  the  Secretary 
will  treat  equity  infusions  as  untied 
benefits. 

8.  Section  355.48.  Section  355.48  deals 
with  the  important  concept  of  the  timing 
of  receipt  of  a  countervailable  benefit. 
The  timing  of  receipt  of  a 
countervailable  benefit  dictates  the  year 
in  which  the  Department  expenses  the 
benefit  or  the  year  in  which  the 
Department  begins  its  allocation  of  the 
benefit  over  time  or  the  calculation  of  an 
annual  benefit  pursuant  to  S  355.49. 

Paragraph  (a)  describes  the 
Department's  general  cash  flow 
approach  with  regard  to  the  timing  of 
receipt  of  benefits.  This  general 
principle  underUes  the  Department's 
practice  with  respect  to  particular 
programs. 

Paragraph  (b)  then  restates  existing 
Department  practice  %vith  respect  to  the 
timing  of  receipt  of  particular  types  of 
benefits.  For  benefits  not  described  in 
paragraph  (b).  the  Department  would 
determine  the  timing  of  receipt  in 
accordance  with  the  general  principle  of 
paragraph  (a). 

Paragraph  (c)  provides  for  an 
exception  to  the  rules  set  forth  in 
paragraphs  (a)  and  (b).  In  certain 
situations,  the  application  of  the  general 
rule  would  enable  certain 
countervailable  subsidies  to  go 
unremedied.  Typically,  these  situations 
involve  "big  ticket"  items,  the 
production  and  delivery  of  which  may 
extend  over  several  years.  See.  e.g.. 
Offshore  Platform  Jackets  and  Piles 
from  Korea.  51  FR  11779  (1986). 
Paragraph  (c)  provides  that  where  the 
Secretary  determines  it  appropriate,  the 
Secretary  may  depart  from  the  rules  set 
forth  in  paragraphs  (a)  and  (b). 
Paragraph  (c)  also  provides  that  where 
the  Secretary  decides  to  depart  from  the 
general  rules,  the  Secretary  must  explain 
the  reasons  therefor. 

9.  Section  355.49.  This  section  deals 
with  the  allocation  of  a  countervailable 
benefit  to  one  or  more  years.  The 
subjects  covered  in  this  section  often 
are  lumped  loosely  under  the  general 
category  of  subsidy  "valuation." 
subjects  covered  by  both  S§  355.44  and 
355.49.  However.  §  355.44  largely  deals 
with  the  selection  of  the  benchmarks 


against  which  various  t>'pes  of  alleged 
subsidy  programs  are  compared  in  order 
to  determine  whether  a  coi:nter\ailable 
benefit  exists.  Section  355.49  deals 
primarily  with  the  allocation  of  a 
countervailable  benefit  to  one  or  more 
years.  Some  conceptual  overlap 
between  S§  355.44  and  355.49  exists 
because  for  certain  types  of  programs. 
as  discussed  below,  the  determination 
of  the  existence  and  amount  of  any 
countervailable  benefit  must  be  done  on 
a  post  hoc  basis. 

It  should  be  noted  that  the  Act  is 
largely  silent  with  respect  to  certain 
practical  aspects  of  administeririg  the 
CVD  law.  The  Department,  building 
upon  Treasury  practice,  has  filled  in 
these  gaps  through  administrative 
practice.  Under  this  practice,  the 
Department  measures  subsidization  on 
an  annual  basis.  Typically,  the  review 
period  in  an  investigation  covers  a 
single  calendar  or  fiscal  year.  An 
administrative  review  may  cover  one  or 
more  years.  In  an  investigation  or 
review,  the  Department  attempts  to 
calculate  the  amount  of  counterv  aiiable 
benefits  attributable  to  a  particular  year, 
generally  transforming  benefits 
bestowed  in  absolute  amounts  into  ad 
valorem  equivalents.  Section  355.49  is 
based  upon  this  practice  of  identifying 
and  measuring  subsidies  on  an  annua! 
basis. 

Section  355.49(a)  codifies  existing 
practice  by  estabhshing  a  general  rule 
concerning  the  allocation  of 
countervailable  benefits.  Paragraph 
(a)(1)  states  the  basic  principle  that  the 
Secretary  either  must  (1)  expense  the 
entire  amount  of  a  benefit  to  a  single 
year.  (2)  allocate  the  benefit  o\er  two  or 
more  years,  or  (3)  calculate  an  annua! 
benefit  for  two  or  more  years.  The  term 
"expense"  in  paragraph  (a)(1)  reflects 
existing  Department  terminolog>'.  and 
essentially  means  that  the  entire  amount 
of  the  benefit  is  allocated  to  the  year  in 
which  the  benefit  is  deemed  to  be 
received  under  S  355.48. 

The  phrase  "depending  upon  the 
nature  of  the  benefit  in  qiiestion,"  while 
admittedly  imprecise,  is  intended  to 
reflect  the  fact  that  the  choice  between 
expensing  versus  allocation  usually 
depends  upon  the  precise  nature  of  the 
benefit  in  question.  Generally,  the 
choice  between  expensing  and 
allocation  depends  upon  whether  (1)  the 
benefit  in  question  is  a  recurring  benefit, 
and  (2)  the  Secretarj-  can  calculate  a 
"grant  equivalent "  for  the  benefit  at  the 
lime  of  its  receipt  [i.e..  the  total  amount 
of  any  countervailable  benefit  is  not 
contingent  upon  future  events  or 
benchmarks).  The  phrase  "calculate  an 
annual  benefit"  refers  to  the  practice  of 
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determining  an  annual  amount  for  those 
beneflts  that  are  not  expensed,  but  also 
are  not  "allocated"  because  the 
Secretary  cannot  calculate  a  "grant 
equivalent"  at  the  time  of  receipt 

Paragraphs  (a)  (2)  and  (3)  are  intended 
to  compensate  for  the  imprecision  in 
paragraph  (a)(1)  by  providing  definitive 
guidance  for  certain  types  of  beneflts. 
Paragraph  (a)(2)  provides  that  recurring 
benefits  (benefits  which  a  firm  receives, 
or  is  likely  to  receive,  on  an  ongoing 
basis  from  review  period  to  review 
period)  shall  be  expensed,  laical 
examples  of  such  benefits  are  direct  tax 
exemptions  or  deductions,  excessive 
rebates  of  indirect  taxes  or  import 
duties,  preferential  short-term  financing, 
and  the  preferential  provision  of  goods 
and  services.  Factors  the  Department 
considers  in  determining  whether  a 
l)onefit  is  recurring  are:  (1)  Whether  the 
program  providing  the  benefit  is 
exceptional:  (2)  whether  the  program  is 
of  longstanding;  and  (3)  whether  there  is 
any  reason  to  believe  that  the  program 
will  not  continue  into  the  future.  See. 
e.g..  Live  Swine  and  Fresh.  Chilled  and 
Frozen  Pork  Products  from  Canada,  50 
FR  25097  (1985);  and  Fresh  Atlantic 
Croundfish  from  Canada,  57  FR  10041 
(1986). 

Paragraph  (a)(3)  idenUfles  those 
benefits  that  the  Secretary  will  allocate 
over  two  or  more  review  periods. 
Paragraph  (a)(3)(i)  restates  existing 
practice  with  respect  to  nonrecurring 
grants  and  equity  Infusions  found  to 
confer  a  countervailable  benefit  as  a 
result  of  a  comparison  to  the  market 
price  for  a  firm's  shares.  See  Subsidies 
Appendix  at  18018.  Under  paragraph 
(a)(3)(i).  the  Secretary  will  allocate  over 
time  a  nonrecurring  grant  or  equity 
infusion  where  the  total  amount  of  all 
such  grants  or  infusions  received  during 
B  year  under  a  particular  program  is 
equal  to  or  greater  than  0.50  percent  of  a 
f  rm's  exports  or  total  sales,  as 
appropriate.  The  purpose  of  this  rule  is 
tj  avoid  any  anomalies  caused  by  the 
interaction  of  the  Department's 
a !  location  formula  and  the  de  minimis 
r  lie  contained  in  S  355.7  of  the 
Commerce  Regulations.  Id. 

Paragraph  (a)(3)(ii)  provides  that  the 
Secretary  will  allocate  over  time 
benefits  from  long-term  loans  for  which 
1  )th  the  government  and  the  benchmark 
ii'terest  rates  are  fixed.  Essentially. 
ihese  are  loans  for  which  the  Secretary 
con  calculate  a  "grant  equivalent"  of  the 
countervailable  benefit  at  the  time  of 
receipt  of  the  loan. 

Paiagraph  (b)(1)  codifies  existing 
oactice  by  describing  in  general  terms 
'?ie  process  used  for  allocating  grants 
md  certain  equity  infusions  over  time. 
Piragraph  (b)(1)  prescribes  a  three-step 


process  under  which  the  Secretary  will 
(1)  calculate  the  amount  of  the 
countervailable  benefit;  (2)  assign  a 
discount  rate;  and  (3)  construct  a  benefit 
stream.  See  generally.  Subsidies 
Appendix. 

Paragraph  (b)(2)  prescribes  the 
discount  rate  to  be  used,  and  constitutes 
a  change  bom  existing  practice.  As 
stated  in  the  Subsidies  Appendix,  the 
Department  has  attempted  to  use  a 
firm's  "weighted  cost  of  capital" 
("WCC")  as  the  discount  rate.  This  is 
because  a  firm's  time  preference  for 
money  is  determined  by  its  expected 
rate  of  return  on  investment  and 
operations  at  the  time  it  receives  a 
subsidy.  The  firm's  cost  of  raising 
money,  its  WCC.  is  the  best  surrogate 
for  the  expected  rate  of  return.  Subsidies 
Appendix  at  18017.  However,  we  stated 
in  the  Subsidies  Appendix  that  while  the 
WCC  was  the  most  accurate  discount 
rate,  there  were  practical  investigatory 
problems  in  using  the  WCC.  Id.  at 
18017-18.  Thus,  we  indicated  that  we 
might  change  this  practice  in  the  future 
"if  difficulties  in  finding  the  information 
systematically  prohibit  us  from  using 
[the  WCC]  as  a  discount  rate."  Id.  at 

laoia 

Since  1984.  we  rarely  have  been  able 
to  calculate  a  firm's  WCC.  Typically,  we 
have  been  forced  to  use  some 
alternative  figure  as  a  "best 
information"  discount  rate.  See,  e.g.. 
Industrial  Nitrocellulose  from  France,  51 
FR  5388  (1986):  Carbon  Black  from 
Mexico,  51  FR  13260  (1986);  Viscose 
Rayon  Staple  Fiber  from  Sweden,  51  FR 
29145  (1986):  and  Stainless  Steel  Plate 
from  the  United  Kingdom.  51  FR  34112 
(1986).  Valuable  time  of  Department 
staff  and  parties  to  proceedings  has 
been  wasted  seeking  a  figure  which,  in 
most  instances,  turns  out  to  be 
unavailable. 

Therefore,  paragraph  (b)(2) 
establishes  a  new  hierarchy  of  discount 
rates,  replacing  the  WCC.  Under 
paragraph  (b)(2)(i).  the  preferred 
discount  rate  is  a  firm's  cost  of  long- 
term  fixed-rate  debt.  If  this  figure  is  not 
available,  paragraph  (b)(2)(ii)  prescribes 
the  use  of  the  national  average  cost  for 
long-term  fixed-rate  debt  in  &e  country 
in  question.  If  the  latter  information  is 
not  available,  paragraph  (b)(2)(iii) 
authorizes  the  use  of  a  discount  rate 
which  the  Secretary  considers  to  be  the 
most  appropriate  in  the  particular  case. 
The  last  sentence  of  paragraph  (b)(2) 
restates  existing  practice  by  providing 
that  the  Secretary  will  select  a  discount 
rate  based  upon  data  for  the  year  in 
which  the  foreign  government  and  the 
firm  reached  agreement  on  the  essential 
terms  of  the  grant  or  equity  infusion. 
Subsidies  Appendix  at  18017. 


Paragraph  (b)(3)  codifies  existing 
practice  by  setting  forth  the  formula 
used  to  construct  the  benefit  stream 
referred  to  in  paragraph  (b)(l)(iii).  It 
should  be  noted  that  this  formula 
codifies  existing  practice  with  respect  to 
the  number  of  years  over  which  a  grant 
or  equity  Infusion  is  allocated  ("n"  in  the 
formula).  As  drafted,  the  Department 
would  continue  to  use  the  IRS  tables  as 
the  standard  for  allocating  grants  and 
equity  infusions.  As  drafted  and  as 
discussed  below,  the  Department  also 
would  continue  to  use  the  life-of-the- 
loan  as  the  allocation  period  for  long- 
term  loans. 

However,  as  an  alternative  to  the  IRS 
tables  and  life-of-the-loan.  the 
Department  is  considering  using  a  fixed 
period  of  ten  years  as  the  allocation 
period  for  all  types  of  nonexpensed 
benefits  in  all  cases.  This  ten-year 
period  would  apply  not  only  to  grants 
and  equity  infusions  covered  by 
paragraph  (b),  but  also  would  apply  to 
loans  and  equity  infusions  covered  by 
paragraphs  (c)  through  (e)  of  S  355.49. 
The  reason  for  selecting  a  fixed  ten- 
year  period  is  that,  as  stated  in  the 
Subsidies  Appendix  at  18018.  "[tjhere 
are  no  economic  or  financial  rules  that 
mandate  the  choice  of  an  allocation 
period."  One  can  argue  that 
theoretically,  a  subsidy  benefits  a  firm 
forever,  thereby  rendering  arbitrary  any 
allocation  period  short  of  infinity. 
Moreover,  the  statute  is  silent  with 
respect  to  the  allocation  of  benefits  over 
time,  and  what  httle  legislative  history 
there  is  on  the  subject  deals  with  the   ' 
"shape"  of  the  benefit  stream  rather 
than  its  "length."  See  S.  Rep.  No.  261. 
96th  Cong..  1st  Sess.  85-86  (1979).  At 
most,  the  legislative  history  exhorts  the 
Department  to  use  a  "reasonable" 
method  of  allocation.  Id. 

In  determining  a  "reasonable" 
allocation  period,  the  Department  must 
balance  the  conflicting  demands  of  the 
statute.  The  period  selected  must  be 
substantively  fair  to  the  interests  of  both 
domestic  and  foreign  parties.  However, 
the  Department  must  select  a  period 
which  facilitates  the  administration  of 
the  statute  in  a  timely  manner,  and 
which  offers  predictability  for  domestic 
and  foreign  parties.  Thus  far,  the 
alternatives  considered  by  the 
Department  have  suffered  from  one  or 
more  drawbacks.  The  use  of  firms' 
accounting  useful  hfe  as  reflected  in 
their  records  suffers  from  the  fact  that  a 
firm  may  select  a  useful  life  for  a  variety 
of  reasons,  such  as  tax  hability.  Thus,  to 
use  firms'  accounting  useful  life  could 
result  in  drastically  different  benefit 
amounts  even  though  firms  might  be 
receiving  identical  subsidies  and  might 


be  otherwise  identically  situated. 
Likewise,  the  tax  tables  of  other 
coimtries  often  are  designed  to  promote 
certain  governmental  objectives,  and  do 
not  necessarily  reflect  the  useful  life  of 
assets.  Moreover,  to  use  the  tax  tables 
of  the  country  under  investigation  would 
produce  different  benefit  amounts 
between  countries. 

Although  the  IRS  tables  provide 
consistency  and  predictability,  the 
Department  is  concerned  that  those 
tables  are  dated.  Moreover,  the  premise 
that  the  duration  of  the  benefit  from  a 
subsidy  differs  (or  should  differ) 
depending  on  the  industry  in  question  is 
debatable.  As  for  the  Department's  life- 
of-the-loan  allocation  method,  one  can 
argue  that  the  duration  of  a  benefit 
should  not  depend  upon  the  form  in 
which  the  benefit  is  conferred. 

Therefore,  as  stated  above,  the 
Department  is  considering  the  use  of  a 
ten-year  period  for  all  nonexpensed 
benefits.  Based  upon  the  Department's 
experience  writh  these  types  of  benefits, 
the  use  of  a  ten-year  period  would 
provide  adequate  protection  to  domestic 
parties  and  would  be  fair  to  foreign 
producers.  In  addition,  the  use  of  a  ten- 
year  period  would  ensure  consistency 
and  predictability  of  results,  and.  from 
the  Department's  standpoint,  would  be 
more  administrable  than  the 
alternatives. 

Before  adopting  this  approach, 
however,  the  Department  wishes  to 
receive  comments  on:  (1)  The  use  of  a 
set  allocation  period  for  all  types  of 
nonexpensed  benefits;  and  (2)  the 
selection  of  ten  years,  as  opposed  to 
some  other  time  period. 

Paragraph  (c)(1)  describes  the  process 
for  allocating  certain  long-term  loans 
over  time.  As  set  forth  in  paragraph 
(a)(3)(ii).  these  are  loans  for  which  the 
government  and  benchmark  interest 
rates  are  long-term,  fixed  rates.  Tlius, 
the  Department  is  able  to  calculate  a 
"grant  equivalent"  for  these  types  of 
loans.  Paragraph  (c)(1)  describes  a 
three-step  allocation  process  similar  to 
the  one  in  paragraph  (b)(1)  for  grants 
and  equity  infusions.  The  principal 
difference  is  that  pursuant  to  paragraph 
(c)(l)(i).  the  Secretary  must  determine 
the  "grant  equivalent"  of  the  loan  by 
calculating  the  present  value  of  the 
difference  in  payments  between  the 
government  loan  and  the  benchmark 
loan.  Paragraph  (c)(2)  sets  forth  the 
present  value  formula  for  calculating 
this  grant  equivalent,  using  the 
benchmark  rate  as  the  discount  rate. 
The  last  sentence  of  paragraph  (c)(2) 
reflects  existing  Department  practice 
concerning  the  so-called  "grant  cap."  In 
order  to  avoid  calculating  a  benefit 
greater  than  if  the  Department  treated 


the  loan  as  a  grant,  the  amount 
calculated  under  paragraph  (c)(2)  may 
not  exceed  the  face  value  of  the  loan 
principal. 

Paragraph  (c)(3)  sets  forth  the 
discount  rate  to  be  used  for  purposes  of 
allocating  the  benefit  from  the  loan  over 
time.  This  is  the  same  discount  rate  used 
to  calculate  the  grant  equivalent  under 
paragraph  (c)(2);  namely,  the  benchmark 
rate.  It  should  be  noted  that  as  under 
existing  practice,  in  the  case  of  a  long- 
term  loan  to  an  uncreditworthy  firm,  the 
Department  would  use  the  "risk 
premium"  benchmark  rate  calculated 
under  §  355.44(b)(6)(iv).  See  Stainless 
Steel  Plate  from  the  United  Kingdom,  51 
FR  34112  (1986). 

Paragraph  (c)(4)  sets  forth  the  formula 
for  constructing  the  benefit  stream 
pursuant  to  paragraph  (c)(l)(iii),  and 
reflects  existing  practice.  As  noted 
above,  if  the  Department  were  to  adopt 
a  fixed  ten-year  allocation  period  for  all 
benefits,  "n"  in  the  formula  would  be  ten 
years,  rather  than  the  number  of  years 
in  the  life  of  the  loan. 

Paragraph  (d)  deals  with  the 
calculation  of  the  annual  benefit  from 
long-term  loans  for  which  the  Secretary 
cannot  calculate  a  grant  equivalent;  i.e., 
loans  for  which  either  the  government  or 
benchmark  interest  rate  is  not  a  long- 
term,  fixed  rate.  Paragraph  {d)(l) 
provides  that  for  each  year  in  which  the 
loan  is  outstanding,  the  Secretary  will 
determine  the  amount  of  the  "loan 
differential";  i.e.,  the  difference  between 
what  the  firm  paid  during  the  year  under 
the  government  loan  and  what  the  firm 
would  have  paid  during  the  year  under 
the  benchmark  loan.  This  loan 
differential  is  the  countervailable 
benefit  for  the  particular  year. 

Paragraph  (d)(2)  provides  that  the 
number  of  years  in  which  a  long-term 
loan  is  capable  of  conferring  a 
countervailable  benefit  shall  be  the 
number  of  years  in  the  loan.  Thus,  for 
example,  in  the  case  of  a  loan  with  a  life 
of  ten  years,  the  last  year  in  which  the 
loan  could  be  capable  of  providing  a 
counter\'ailable  benefit  would  be  the 
tenth  year  of  the  loan.  Again,  however, 
if  the  Department  adopts  a  fixed  ten- 
year  allocation  period  for  all  benefits, 
the  number  of  years  would  be  ten  years, 
rather  than  the  number  of  years  in  the 
life  of  the  loan. 

Under  existing  practice,  the 
Department  will  not  assess 
countervailing  duties  attributable  to  a 
loan  in  an  amount  greater  than  that 
which  would  be  calculated  if  the 
Department  simply  treated  the  loan  as  a 
grant.  Paragraph  (d)(3]  codifies  this 
principle  by  providing  that  the  amount 
calculated  under  paragraph  (d)(l]  may 
not  exceed  the  amount  that  would  have 


been  calculated  if  the  Secretary  had 
treated  the  loan  principal  as  a  grant  and 
calculated  the  annual  benefit  pursuant 
to  S  355.49(b). 

Paragraph  (e)  codifies  the 
Department's  so-called  "rate  of  return 
shortfall"  method  for  valuing  equity 
infusions  found  to  be  countervailable 
pursuant  to  S  355.44(e)(l)(ii):  i.e.. 
infusions  in  unequityworthy  firms  for 
which  there  are  no  market-determined 
share  prices.  See  Subsidies  Appendix  at 
18020.  Under  this  method,  in  a  given 
year,  the  Secretary  will  multiply  the 
amount  of  the  equity  infusion  by  the 
difference  between  a  firm's  rate  of 
return  on  equity  and  the  average  rate  of 
return  on  equity  for  firms  in  the  country 
in  question.  The  Secretary  will  use  rates 
of  return  for  the  year  in  question.  The 
Secretary  then  will  use  the  product  of 
this  multiplication  as  the  amount  of  the 
countervailable  benefit  attributable  to 
the  equity  infusion  for  the  particular 
year.  The  last  sentence  of  paragraph 
(e)(1)  codifies  existing  practice  with 
respect  to  dividend  payments.  If  a  firm 
pays  dividends  to  its  government  during 
the  year  in  which  the  Secretary  is 
measuring  the  rate  of  return  shortfall, 
the  Secretary  will  subtract  the  amount 
of  the  dividends  paid  in  calculating  any 
countervailable  benefit,  provided  that 
such  dividends  were  not  included  in  the 
firm's  rate  of  return.  See.  e.g..  Certain 
Carbon  Steel  Products  from  Sweden.  50 
FR  33375  (1985). 

Paragraph  (e)(2)  provides  that  the 
number  of  years  in  which  an  equity 
infusion  is  capable  of  conferring  a 
countervailable  benefit  shall  be  the 
average  useful  life  of  the  firm's 
renewable  physical  assets,  as  set  forth 
in  the  IRS  tables.  Thus,  for  example,  in 
the  case  of  a  firm  for  which  the  average 
useful  life  of  assets  is  ten  years,  the  last 
year  in  which  an  equity  infusion  could 
be  capable  of  providing  a 
countervailable  benefit  would  be  the 
tenth  year  from  the  date  of  receipt  of  the 
equity  infusion.  Again,  if  the  E)epartment 
adopts  a  fixed  ten-year  period,  the 
number  of  years  would  be  ten,  rather 
than  the  useful  life  as  set  forth  in  the  IRS 
tables. 

Under  existing  practice,  the 
Department  will  not  assess 
countervailing  duties  under  the  rate  of 
return  shortfall  method  in  an  amount 
greater  than  that  which  would  be 
calculated  if  the  Department  simply 
treated  the  infusion  as  a  grant. 
Paragraph  (e)(3)  codifies  this  principle 
by  providing  that  in  no  event  will  the 
Secretary  calculate  a  benefit  greater 
than  the  "grant  cap."  The  mechanics  of 
calculating  a  grant  cap  under  paragraph 
(e)(3)  are  identical  to  those  for 


2337a  Federal  Regiiter  /  Vol.  54.  No.  103  /  Wednesday.  May  31.  1989  /  Proposed  Rules 


Federal  Regteter  /  Vol.  54.  No.  103  /  Wednesday.  May  31.  1989  /  Proposed  Rules 


23379 


calculating  the  grant  cap  for  a  loan 
under  paraoraph  (d)(3). 

Paragrapn  [l)  deals  with  programs 
under  which  a  government  provides  a 
long-term  interest-free  loan  to  a  finn,  the 
obligation  for  repayment  of  which  is 
contingent  upon  subsequent  events, 
such  as  the  achievement  of  a  particular 
profit  level  by  a  firm.  Paragraph  (f) 
codifies  current  practice  by  providing 
that  in  a  given  year  the  Secretary  will 
treat  any  outstanding  balance  as  an 
interest-free  short-term  loan,  using  the 
short-term  loan  benchmark  called  for  in 
S  355.44(b)(3],  and  shall  expense  any 
resulting  countervailable  benefit  to  the 
year  in  question. 

Paragraph  (f)  does  not  deal  with  all  of 
the  di^erent  types  of  contingent  iiabiUty 
programs  that  the  Department  has 
encountered  thus  far.  However,  the 
Department's  experience  with  such 
programs  is  still  relatively  Umited,  and 
we  prefer  to  gain  additional  experience 
before  further  codifying  our 
methodology  with  respect  to  such 
programs.  In  general,  however,  the 
Department's  methodology  concerning 
these  programs  has  been  consistent  with 
the  principles  set  forth  in  paragraph  (f). 

Paragraph  (g)  deals  with  government 
forgiveness  of  loans.  If  during  a  year,  the 
government  forgives  all  or  part  of  the 
loan,  the  Secretary  wiU  treat  such 
forgiveness  as  a  grant  to  the  firm  and 
shall  expense  or  allocate  the  grant,  as 
appropriate. 

Paragraph  (h)  is  intended  to  deal  with 
benefits  not  covered  elsewhere  in 
S  355.49.  Although  {  355.49  encompasses 
most  of  the  programs  dealt  with  by  the 
Department,  occasionally  the 
Department  encounters  programs  that 
require  a  modification  of  the 
Department's  standard  methodology. 
Paragraph  (h)  provides  that  in  valuing 
the  benefits  from  such  unusual 
programs,  the  Department  will  apply  the 
underlying  principles  of  8  355.49. 

10.  Section  355.50.  Section  355.50 
codifies  existing  Department  practice 
with  respect  to  program-wide  changes. 
In  an  investigation  or  administrative 
review,  the  Department  typically  bases 
its  determination  on  an  analysis  of 
countervailable  subsidies  conferred 
during  a  clearly  delineated  review 
period.  In  an  investigation,  the 
Department's  analysis  of  subsidy 
activity  during  this  review  period  will 
dictate  whether  the  final  determination 
is  affirmative  or  negative.  In  an 
administrative  review,  the  Department's 
analysis  of  subsidy  activity  during  the 
review  period  will  form  the  basis  for  the 
CVD  assessment  rate.  In  both 
investigations  and  administrative 
reviews,  the  Department's  analysis  of 
subsidy  activity  during  the  review 


period  also  normally  forms  the  basis  of 
the  estimated  CVD  cash  deposit  rate. 
However,  pursuant  to  established 
practice,  which  the  Department  first 
articulated  in  Textile  Mill  Products  and 
Apparel  from  Peru.  50  PR  9871  (1985). 
the  Department  will  adjust  the  cash 
deposit  rate  to  take  into  account  certain 
changes  in  subsidy  programs  occurring 
after  the  review  period,  but  prior  to  a 
preliminary  determination  or 
preliminary  results  of  administrative 
review. 

Paragraph  (a)  of  {  355.50  sets  forth  the 
general  rule,  which  is  that  the 
Department  will  adjust  the  cash  deposit 
rate  for  program-wide  changes  occiuring 
subsequent  to  the  review  period,  but 
before  a  preliminary  determination  (in 
an  investigation)  or  a  preliminary  results 
of  review  (in  an  administrative  review). 
This  adjustment  may  either  increase  or 
decrease  the  subsidy  rate  found  during 
the  review  period.  Pursuant  to 
paragraph  (a)(2),  the  Secretary  must  be 
able  to  measure  the  change  in  the  level 
of  countervailable  subsidies  provided 
under  the  program  in  question.  For 
example,  in  the  case  of  certain  loan 
programs,  there  may  be  many  factors 
affecting  the  subsidy  rate,  not  all  of 
which  can  be  quantified  in  advance. 
See.  e.g.,  Textile  Mill  Products  from 
Thailand.  52  FR  7836  (1987);  and  TexUle 
Mill  Products  from  Mexico,  50  FR  10824 
(1985);  see  also.  Live  Swine  from 
Canada,  53  FR  22189  (1988). 

Paragraph  (b)  defines  "program-wide" 
change  for  purposes  of  9  355.50.  First, 
the  change  must  not  be  limited  to  an 
individual  firm  or  firms.  See.  e.g..  Heavy 
Iron  Construction  Castings  from  Brazil, 
51  FR  9491  (1988);  and  Offshore  Platform 
Jackets  and  Piles  from  Korea.  51  FR 
11779  (1988).  In  this  regard,  the 
Department  would  treat  the  exclusion  of 
particular  products  from  eligibility  for 
benefits  under  a  program  as  a  program- 
wide  change.  Textile  Mill  Products  and 
Apparel  from  Peru,  50  FR  9871  (1985). 
Second,  the  change  must  be 
implemented  by  an  official  act,  such  as 
the  enactment  of  a  statute  or  regulation 
or  the  issuance  of  a  decree,  or  be 
contained  in  the  schedule  of  an  existing 
statute,  regulation,  or  decree. 

Paragraph  (c)  clarifies  that  the 
program-wide  change  rule  applies  only 
to  the  calculation  of  the  cash  deposit 
rate.  It  does  not  affect  the 
characterization  of  a  determination  as 
affirmative  or  negative,  such 
characterization  being  based  solely  on 
the  analysis  of  subsidy  activity  during 
the  applicable  review  period. 

Paragraph  (d)  deals  with  situations  in 
which  a  government  terminates  a 
program.  Pursuant  to  paragraph  (d)(1).  if 
the  Secretary  determined  that  residual 


benefits  continued  to  be  bestowed  under 
the  terminated  program,  the  Secretary 
would  not  adjust  the  deposit  rate.  Also, 
pursuant  to  paragraph  (d)(2),  if  a 
government  introduced  a  substitute 
program  in  place  of  the  terminated 
program  and  the  Secretary  was  unable 
to  measure  the  amount  of 
countervailable  subsidies  provided 
under  the  new  program,  the  Secretary 
would  not  adjust  the  cash  deposit  rate 
pursuant  to  paragraph  (a).  See  Lamb 
Meat  from  New  Zealand,  50  FR  37708 
(1985);  cf..  Textile  Mill  Products  and 
Apparel  from  Argentina.  50  FR  9846 
(1985). 

11.  Section  355.51.  Section  355.51 
codifies  the  current  method  of 
calculating  the  weighted-average  net 
subsidy  rate  on  a  country-wide  basis. 
As  provided  in  §  355.20(d)  and 
S  355.22(d),  the  Secretary  normally  will 
calculate  a  country-wide  subsidy  rate, 
unless  the  rate  for  an  individual  firm  is 
significantly  different  from  the  country- 
wide rate. 

Drafting  Information 

The  principal  author  of  this  document 
is  William  D.  Hunter,  Deputy  Chief 
Counsel  for  Import  Administration,  U.S. 
Department  of  Commerce.  Other 
personnel  in  the  Office  of  the  Chief 
Counsel  for  Import  Administration  and 
in  Import  Administration  also  provided 
valuable  assistance. 

List  of  Subjects  in  19  CFR  Part  355 

Business  and  industry.  Foreign  trade. 
Imports,  Trade  practices. 

Dated  April  27, 1989. 
fos0pB  A.  Spotoini. 

Acting  Assistant  Secretary  for  Import 
Administration. 

For  the  reasons  stated  in  the 
preamble,  we  propose  to  amend  19  CFR 
Part  355  as  follows: 

PART  3SS-{  AMENDED] 

1.  Current  Subpart  D  of  Part  355  is 
redesignated  as  Subpart  E,  and  current 
§  §  355.41  through  355.45  are 
redesignated  as  SS  355.61  through 
355.65,  respectively. 

2.  The  authority  citation  for  19  CFR 
Part  355  is  amended  to  read  as  follows: 

Authority:  The  authority  for  Part  355, 
except  as  otherwise  noted  below.  Is  5  U.S.C. 
301: 19  U.S.C.  1303;  19  U.S.C.  2501  note:  Title 
VII  of  the  Tariff  Act  of  1930  (19  U.S.C. 
Subtitle  IV.  Parts  D.  m,  and  IV),  as  amended 
by  Title  I  of  the  Trade  Agreements  Act  of 
1979,  Pub.  L  gfr-39. 93  StaL  150;  section  221 
and  Title  VI  of  the  Trade  and  Tariff  Act  of 
1984.  Pub.  L  98-573.  98  Stat.  2948:  Title  XVUl. 
Subtitle  a  Chapter  3.  of  the  Tax  Reform  Act 
of  1986.  Pub.  L  99-^14, 100  Stat.  2085,  2919: 
and  Title  I,  Subtitle  C  Part  2.  of  the  Omnibus 


Trade  and  Competitiveness  Act  of  1988,  Pub. 
L  100-418. 102  Stat.  1184. 

The  authority  for  i  355.12(h)  is  section  650 
of  Pub.  L  96-181  (November  3a  1983).  which 
added  sections  702(b)(3),  703(b)(2).  and  708  to 
the  Tariff  Act  of  1930. 19  U.S.C  1671a(b)(3), 
1671b(b)(2).  and  IBTlg. 

The  authority  for  SS  355.61  through  355.65 
is  section  702  of  the  Trade  Agreements  Act  of 
1979, 19  U.S.C.  1202  note. 

S  355.2    lAmwKtod] 

3.  Section  355.2(h),  19  CFR  355.2(h).  is 
revised  to  read  as  follows: 

(h)  Industry.  Except  for  purposes  of 
Subpart  D,  "industry"  means  the 
producers  in  the  United  States 
collectively  of  the  like  product  except 
those  producers  in  the  United  States 
that  the  Secretary  excludes  under 
section  771{4)(B)  of  the  Act  on  the 
grounds  that  they  are  also  importers  (or 
are  related  to  importers,  producers,  or 
exporters)  of  the  merchandise.  Under 
section  771(4)(C)  of  the  Act  an 
"industry"  may  mean  producers  in  the 
United  States,  as  defined  above  in  this 
paragraph,  in  a  particular  maricet  in  the 
United  States  if  such  producers  sell  all 
or  almost  all  of  their  production  of  the 
like  product  in  that  market  and  if  the 
demand  for  the  like  product  in  that 
market  is  not  supplied  to  any  substantial 
degree  by  producers  of  the  lUce  product 
located  elsewhere  in  the  United  States. 

4.  Section  355.2. 19  CFR  355Z  is 
amended  by  adding  paragraph  (r)  to 
read  as  follows: 

S3SS.2   [Amenttod] 

(r)  Program.  "Program"  means  any  act 
or  practice  of  a  government 

5.  The  Table  of  Contents  to  Part  355  is 
amended  by  adding  new  Subparts  D  and 
E  to  read  as  follows: 

Subpart  D-ldftuncatlon  and  M— gurwnent 
of  CountarvaHabto  Subsidiaa 

355.41  Definitions. 

355.42  Existence  of  a  countervailable 
subsidy. 

355.43  Selective  treatment 

355.44  Existence  of  a  countervailable 
benefit. 

355.45  Upstream  subsidies. 

355.46  Offsets. 

355.47  Allocation  of  countervailable 
benefits  to  a  product  or  maricet  and 
calculation  of  ad  valorem  subsidy. 

355.48  Timing  of  receipt  of  countervailable 
benents. 

355.49  Allocation  of  countervailable 
l)enefits  over  time. 

355.50  Program-wide  changes. 

355.51  Calculation  of  country-wide  rate. 

Sut>part  E— Quota  Cheese  Subsidy 
Determinations 

355.61  Definition  of  "subsidy." 

355.62  Annual  list  and  quarterly  update. 

355.63  Determination  upon  request. 


355.64  Complaint  of  price-undercutting  by 
subsidized  imports. 

355.65  Access  to  information. 

6.  A  new  Subpart  D  is  added  to  19 
CFR  Part  355.  to  read  as  follows: 

Subpart  D— Identification  and 
Meaaurament  of  CountervaiialMe 
Subaidiaa 

9355.41    Definitions. 

The  following  definitions  apply  for 
purposes  of  this  subpart: 

(a)  Firm.  "Firm"  means  any 
individual,  partnership,  corporation, 
association,  organization,  or  other 
entity. 

(b)  Government.  "Government"  means 
the  government  of  a  country,  as  defined 
in  S  355.2(d),  and  includes  any  entity 
controlled  by  a  government. 

(c)  Direct  tax.  "Direct  tax"  means  a 
tax  on  wages,  profits,  interest,  rents, 
royalties,  and  all  other  forms  of  income, 
and  a  tax  on  the  ownership  of  real 
properly. 

(d)  Indirect  tax.  "Indirect  tax"  means 
a  sales,  excise,  turnover,  value  added, 
franchise,  stamp,  transfer,  inventory,  or 
equipment  tax.  a  border  tax.  and  any 
tax  other  than  a  direct  tax  or  an  import 
charge. 

(e)  Import  charge.  "Import  charge" 
means  a  tariff,  duty,  or  other  fiscal 
charge  which  is  levied  on  imports,  other 
than  an  indirect  tax  defined  in 
paragraph  (d)  of  this  section. 

(f)  Prior  stage  indirect  tax.  "Prior 
stage  indirect  tax"  means  an  indirect  tax 
levied  on  goods  or  services  used  directly 
or  indirectly  in  making  a  product. 

(g)  Cumulative  indirect  tax. 
"Cumulative  indirect  tax"  means  a 
multi-staged  indirect  tax  levied  where 
there  is  no  mechanism  for  subsequent 
crediting  of  the  tax  if  the  goods  or 
services  subject  to  tax  at  one  stage  of 
production  are  used  in  a  succeeding 
stage  of  production. 

(h)  Infrastructure.  "Infrastructure" 
includes,  but  is  not  limited  to.  roads, 
ports,  railway  lines,  and  industrial 
estates. 

(i)  Short-term  loan.  "Short-term  loan" 
means  a  loan,  the  terms  of  repayment 
for  which  are  one  year  or  less. 

(j)  Long-term  loan.  "Long-term  loan" 
means  a  loan,  the  terms  of  repayment 
for  which  are  greater  than  one  year. 

(k)  Provide;  Provided.  "Provide"  or 
"provided"  means  provided  directly  or 
indirectly  by  a  government,  or  required 
by  government  action. 

(I)  Export  insurance.  "Export 
insurance"  includes,  but  is  not  limited 
to,  insurance  against  increases  in  the 
cost  of  exported  products,  nonpayment 
by  the  customer,  infiation,  or  exchange 
rate  risks. 


S  355.42    Existence  of  a  countervaiiaMe 
subsidy. 

A  countervailable  subsidy  exists 
when  the  Secretary  determines  that: 

(a)  A  program  provides  selective 
treatment  to  a  product  or  firm:  and 

(b)  A  program  provides  a 
countervailable  benefit  with  respect  to 
the  merchandise. 

935S.43    Selective  treatment 

(a)(1)  Export  programs.  Selective 
treatment  and  a  potential 
countervailable  export  subsidy,  exists 
where  the  Secretary  determines  that 
eligibility  for,  or  the  amount  of.  benefits 
under  a  program  is  tied  to  actual  or 
anticipated  exportation  or  export 
earnings. 

(2)  Where  exportation  is  only  one  of 
many  eligibility  critena  for  benefits 
under  a  program,  the  inclusion  of 
exportation  as  a  criterion  shall  not  per 
se  constitute  selective  treatment  within 
the  meaning  of  paragraph  (a)(1)  of  this 
section. 

[h](l]  Domestic  programs.  Selective 
treatment  and  a  potential 
countervailable  domestic  subsidy,  exists 
where  the  Secretary  determines  that 
benefits  under  a  program  are  provided, 
or  are  required  to  be  provided,  in  law  or 
in  fact  to  a  specific  enterprise  or 
industry,  or  group  of  enterprises  or 
industries. 

(2)  In  determining  whether  benefits 
are  specific  under  paragraph  (b)(1)  of 
this  section,  the  Secretary  will  consider, 
among  other  things,  the  following 
factors: 

(i)  The  extent  to  which  a  government 
acts  to  limit  the  availability  of  a 
program; 

(ii)  The  number  of  enterprises, 
industries,  or  groups  thereof  that 
actually  use  a  program: 

(iii)  Whether  there  are  dominant  users 
of  a  program,  or  whether  certain 
enterprises,  industries,  or  groups  thereof 
receive  disproportionately  large  benefits 
under  a  program;  and 

(iv)  The  extent  to  which  a  government 
exercises  discretion  in  conferring 
benefits  under  a  program. 

(3)  The  Secretary  will  deem  a  program 
to  be  specific  within  the  meaning  of 
paragraph  (b)(1)  of  Uiis  section,  if  the 
Secretary  determines  that  benefits  under 
a  program  are  limited  to  enterprises  or 
industries  located  in  a  specific  region  or 
regions  of  a  country.  In  applying  this 
paragraph,  the  Secretary  may  consider 
the  proportion  of  enterprises' or 
industries  located  in  the  region  or 
regions  in  question  as  compared  with 
the  rest  of  the  country. 

(4)  The  Secretary  will  not  regard  the 
provision  of  infrastructure  by  a 
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government  as  specific  within  the 
meaning  of  paragraph  (b)(1)  of  this 
section,  provided  the  Secretary 
determines  that: 

(i)  The  government  does  not  limit  who 
can  move  into  the  area  where  the 
infrastructure  has  been  built; 

(ii)  The  infrastructure  that  has  been 
built  is  in  fact  used  by  more  than  a 
specific  enterprise  or  industry,  or  group 
thereof;  and 

(iii)  Those  that  locate  in  the  area  have 
equal  access  to.  or  receive  the  benefit  of. 
the  infrastructure  on  the  basis  of  neutral 
and  objective  criteria. 

(5)  Where  a  benefit  is  provided 
pursuant  to  a  program  of  a  state, 
provincial,  or  local  government  the 
Secretary  will  determine  the  specificity 
of  the  benefit  for  purposes  of  paragraph 
(b)(1)  of  this  section  based  upon  the 
availability  and  use  of  the  program 
within  the  state,  provincial  or  local 
jurisdiction  of  the  government  in 
question. 

(6)  Unless  the  Secretary  determines 
that  two  or  more  programs  are  integrally 
linked,  the  Secretary  will  determine  the 
specificity  of  a  program  for  purposes  of 
paragraph  (b)(1)  of  this  section  solely  on 
the  basis  of  the  availability  and  use  of 
the  particular  program  in  question.  In 
determining  whether  programs  are 
integrally  linked,  the  Secretary  will 
examine,  among  other  factors,  the 
administration  of  the  programs, 
evidence  of  a  government  policy  to  treat 
industries  equally,  the  purposes  of  the 
programs  as  stated  in  their  enabling 
legislation,  and  the  manner  of  funding 
the  programs. 

(7)  The  Secretary  will  not  regard  a 
program  as  being  specific,  within  the 
meaning  of  paragraph  (b)(1)  of  this 
section,  solely  because  the  program  is 
limited  to  small  firms  or  small-  and 
medium-sized  firms. 

(8)  TTie  Secretary  will  not  regard  a 
program  as  being  specific,  within  the 
meaning  of  paragraph  (b)(1)  of  this 
section,  solely  because  the  program  is 
limited  to  the  agricultural  sector. 

S  355.44    ExMeneeofaoountervaNal)!* 


(a)  Grants.  In  the  case  of  a  program 
providing  a  grant,  a  countervailable 
benefit  exists  in  the  amount  of  the  grant. 

(b)(1)  Loans.  A  loan  provided  by  a 
government  confers  a  countervailable 
benefit  to  the  extent  that  the  amount 
paid  by  a  firm  for  the  government  loan  is 
less  than  what  the  firm  would  pay  for  a 
benchmark  loan. 

(2)  In  making  the  comparison  required 
under  paragraph  (b)(1)  of  this  section, 
the  Secretary  will  take  into  account  any 
deferral  of  principal  repayments  or 
interest  payments  on  a  government  loan. 


Unless  such  deferral  is  a  normal  or 
customary  lending  practice  in  the 
country  in  question,  the  deferral  of 
principal  repayments  or  interest 
payments  provides  a  countervailable 
benefit  to  the  extent  that  the  deferral 
results  in  a  total  loan  repayment  that  is 
less  than  the  repayment  would  have 
been  in  the  absence  of  the  deferral. 

(3)(i)  In  the  case  of  a  short-term  loan 
provided  by  a  government,  the  Secretary 
will  use  as  a  benchmark  the  average 
interest  rate  for  an  alternative  source  of 
short-term  financing  in  thecoimtry  in 
question.  In  determining  this  benchmark, 
the  Secretary  normally  will  rely  upon 
the  predominant  source  of  short-term 
financing  in  the  country  in  question. 
Where  there  is  no  single,  predominant 
source  of  short-term  financing,  the 
Secretary  may  use  a  benchmark 
composed  of  the  interest  rates  for  two  or 
more  sources  of  short-term  financing  in 
the  country  in  question,  weighted, 
wherever  possible,  according  to  the 
value  of  financing  from  each  source. 

(ii)  For  purposes  of  paragraph  (b)(3)(i) 
of  this  section,  "predominant"  means 
that  type  of  short-term  financing  the 
total  value  of  which  is  greater  than  or 
equal  to  50  percent  of  the  total  value  of 
short-term  financing,  in  local  currency, 
in  the  relevant  cotmtnr. 

(iii)  For  purposes  of  paragraph  (b)(3)(i) 
of  this  section,  unless  short-term  interest 
rates  in  the  country  in  question  have 
fiuctuated  significantly  during  the  year 
in  question,  the  Secretary  will  calculate 
a  single,  annual  average  benchmark 
interest  rate. 

(4)  In  the  case  of  a  long-term  loan 
provided  by  a  government  for  which  the 
interest  rate  is  fixed,  the  Secretary  *vill 
use  as  a  benchmark  the  following,  in 
order  of  preference: 

(i)  The  interest  rate  on  a  fixed-rate, 
long-term  loan  taken  out  in  the  same 
year  by  the  firm  receiving  the 
government  loan; 

(ii)  The  interest  rate  on  a  fixed-rate 
debt  obligation  issued  in  the  same  year 
by  the  firm  receiving  the  government 
loan: 

(iii)  The  interest  rate  on  a  variable- 
rate,  long-term  loan  taken  out  in  the 
same  year  by  the  firm  receiving  the 
government  loan; 

(iv)  The  national  average  long-term 
fixed  interest  rate  in  the  country  in 
question; 

(v)  The  national  long-term  variable 
interest  rate  in  the  country  in  question; 
or 

(vi)  A  short-term  benchmark  rate 
determined  in  accordance  with 
paragraph  (b)(3)  of  this  section. 

(5)  In  the  case  of  a  long-term  loan 
provided  by  a  government  for  which  the 
interest  rate  is  variable,  the  Secretary 


will  use  as  a  benchmark  the  following, 
in  order  of  preference: 

(i)  The  interest  rate  on  a  variable-rate, 
long-term  loan  taken  out  in  the  same 
year  by  the  firm  receiving  the 
government  loan; 

(ii)  the  interest  rate  on  a  fixed-rate, 
long-term  loan  taken  out  in  the  same 
year  by  the  firm  receiving  the 
government  loan; 

(iii)  The  interest  rate  on  a  fixed-rate 
debt  obligation  issued  in  the  same  year 
by  the  firm  receiving  the  government 
loan; 

(iv)  The  national  average  long-term 
variable  interest  rate  in  the  country  in 
question: 

(v)  The  national  average  long-term 
fixed  interest  rate  in  the  country  in 
question;  or 

(vi)  A  short-term  benchmark  rate 
determined  in  accordance  with 
paragraph  (b)(3)  of  this  section. 

(6)(i)  The  Secretary  will  deem  a  firm 
to  be  uncreditworthy  if  the  Secretary 
determines  that  the  firm  did  not  have 
sufiicient  revenues  or  resources  to  meet 
its  costs  and  fixed  financial  obligations 
in  the  three  years  prior  to  the  year  in 
which  the  firm  and  the  government 
agreed  upon  the  terms  of  the  loan.  The 
Secretary  will  determine 
creditworthiness  on  a  case-by-case 
basis,  and  may  examine,  among  other 
factors,  the  following: 

(A)  The  receipt  by  a  firm  of 
comparable  long-term  commercial  loans; 

(B)  The  present  and  past  financial 
health  of  a  firm,  as  reflected  in  various 
financial  indicators  calculated  fi-om  the 
firm's  financial  statements  and 
accounts; 

(C)  A  firm's  recent  past  and  present 
ability  to  meet  its  costs  and  fixed 
financial  obligations  with  its  cash  flow; 
and 

(D)  Evidence  of  a  firm's  future 
financial  position,  such  as  market 
studies,  country  and  industry  economic 
forecasts,  and  project  and  loan 
appraisals. 

Normally,  the  receipt  by  a  firm  of 
comparable  long-term  commercial  loans, 
provided  without  an  explicit  government 
guarantee,  shall  constitute  dispositive 
evidence  that  the  firm  is  creditworthy. 

(ii)  The  Secretary  normally  will  not 
consider  the  creditworthiness  of  a  firm 
absent  a  specific  allegation  by  the 
petitioner  which  is  supported  by 
information  estabhshing  a  reasonable 
basis  to  believe  or  suspect  that  the  firm 
is  uncreditworthy. 

(iii)  In  making  a  determination  under 
paragraph  (b){6)(i).  the  Secretary  will 
ignore  countervailable  subsidies  that 
currently  benefit  the  firm  or  that 
benefited  the  firm  in  the  past. 


(iv)  Notwithstanding  paragraph  (b)(4) 
of  this  section,  if  the  Secretary  deems  a 
firm  to  be  imcreditworthy  pursuant  to 
paragraph  (b)(6)(i)  of  this  section,  the 
Secretary  will  calculate  the  benchmark 
interest  rate  for  a  long-term  government 
loan  by  taking  the  sum  of  12  percent  of 
the  prime  interest  rate  in  the  country  in 
question  and: 

(A)  If  the  government  loan  has  a  fixed 
interest  rate,  in  order  of  preference: 

(1)  The  highest  long-term  fixed 
interest  rate  commonly  available  to 
firms  in  the  country  in  question; 

(2)  The  highest  long-term  variable 
interest  rate  commonly  available  to 
firms  in  the  country  in  question;  or 

(3)  The  short-term  benchmark  interest 
rate  determined  in  accordance  with 
paragraph  (b)(3)  of  this  section;  or 

(Bj  If  the  government  loan  has  a 
variable  interest  rate,  in  order  of 
preference: 

(1)  The  highest  long-term  variable 
interest  rate  commonly  available  to 
firms  in  the  country  in  question; 

(2)  The  highest  long-term  fixed 
interest  rate  commonly  available  to 
firms  in  the  country  in  question;  or 

(3)  The  short-term  benchmark  interest 
rate  determined  in  accordance  with 
paragraph  (b)(3)  of  this  section. 

(v)  In  determining  whether  a  short- 
term  loan  provided  by  a  government 
confers  a  countervailable  benefit,  the 
creditworthiness  of  a  firm  will  be 
irrelevant. 

(7)  In  identifying  a  benchmark  under 
paragraph  (b)  of  this  section,  the 
Secretary  will  attempt  to  use,  where 
possible,  a  nongovernment  source  of 
financing.  Where  necessary,  however, 
the  Secretary  may  use  loans  made 
available  under  one  or  more  government 
programs,  provided  that  any  such 
program  is  not  deemed  to  be  selective 
within  the  meaning  of  S  355.43. 

(8)  In  comparing  a  government  loan 
with  a  benchmark  loan  under  paragraph 
(b)  of  this  section,  the  Secretary  wUl 
compare  the  effective  interest  rate  of  the 
government  loan  with  the  effective 
interest  rate  of  the  benchmark  loan. 
Where  the  Secretary  cannot  quantify  the 
effective  rate,  either  with  respect  to  the 
government  loan  or  the  benchmark  loan, 
the  Secretary  will  compare  the  nominal 
interest  rate  of  the  government  loan 
with  the  nominal  interest  rate  of  the 
benchmark  loan.  Only  as  a  last  resort 
will  the  Secretary  compare  a  nominal 
interest  rate  with  an  effective  interest 
rate  in  establishing  the  interest  rate 
differential. 

(9)  Notwithstanding  §  355.41(b).  the 
Secretary  will  not  consider  a  loan 
provided  by  a  government-owned  bank, 
perse,  to  be  a  loan  provided  by  the 
government,  and  the  Secretary  will  not 


investigate  a  loan  from  a  government- 
owned  bank  absent  a  specific  allegation 
which  is  supported  by  information 
establishing  a  reasonable  basis  to 
believe  or  suspect  that: 

(i)  The  government-owned  bank 
provided  the  loan  at  the  direction  of  the 
government  or  with  funds  provided  by 
the  government,  and 

(ii)  The  terms  of  the  loan  were 
inconsistent  with  commercial 
considerations. 

(c)(1)  Loan  guarantees.  In  the  case  of 
an  explicit  guarantee  by  a  government 
of  a  loan  to  a  firm,  a  countervailable 
benefit  exists  to  the  extent  the  Secretary 
determines  that: 

(i)  The  price  or  fee  paid  by  the  firm  for 
the  government  guarantee  is  less  than 
the  price  the  firm  would  have  paid  for  a 
comparable  commercial  guarantee,  or 

(ii)  The  amount  paid  by  the  firm  for 
the  guaranteed  loan  is  less  than  what 
the  firm  would  have  paid  for  benchmark 
financing  pursuant  to  paragraph  (b)  of 
this  section. 

(2)  The  exphcit  guarantee  by  a 
government  of  a  loan  to  a  firm  shall  not 
confer  a  countervailable  benefit  if  the 
government  is  a  principal  owner  or 
majority  shareholder  of  the  firm  and  it  is 
a  normal  commercial  practice  in  the 
country  in  question  for  owners  or 
shareholders  to  provide  loan  guarantees 
on  comparable  terms  to  their  firms. 

(d)(1)  Export  insurance.  The  provision 
by  a  government  of  export  insurance 
confers  a  countervailable  benefit  to  the 
extent  the  Secretary  determines  that  the 
premium  rates  charged  are  manifestly 
inadequate  to  cover  the  long-term 
operating  costs  and  losses  of  the 
program  over  the  past  five  years,  up  to 
and  including  the  year  in  question.  In 
determining  whether  premium  rates  are 
manifestly  inadequate,  the  Secretary 
will  determine  whether  there  is  a 
substantial  gap  between  premiums 
charged  and  costs  and  losses  incurred 
under  the  program,  and  will  take  into 
account  income  fi-om  other  insurance 
programs  operated  by  the  entity  in 
question. 

(2)  Where  the  Secretary  determines 
that  the  premium  rates  charged  are 
manifestly  inadequate,  the  Secretary 
will  calcdate  the  amount  of  the 
counter\'ailable  benefit  by  calculating 
the  excess  of  the  amount  received  by  a 
firm  over  the  amount  of  premiums  paid 
by  the  firm. 

(e)(1)  Equity.  The  provision  of  equity 
by  a  government  to  a  firm  confers  a 
countervailable  benefit  to  the  extent  the 
Secretary  determines  that: 

(i)  The  market-determined  price  for 
equity  purchased  directly  from  the  firm 
is  less  than  the  price  paid  by  the 


government  for  the  same  form  of  equity 
purchased  directly  from  the  firm;  or 

(ii)  In  the  event  that  there  is  no 
market-determined  price,  the  firm  is  not 
equityworthy  and  there  is  a  rate  of 
return  shortfall  within  the  meaning  of 
S  355.49(e). 

(2)  A  firm  is  equityworthy  within  the 
meaning  of  paragraph  (e)(l)(ii)  of  this 
section  if  the  Secretary  determines  that, 
from  the  perspective  of  a  reasonable 
private  investor  examining  the  firm  at 
the  time  the  government  equity  infusion 
was  made,  the  firm  showed  an  ability  to 
generate  a  reasonable  rate  of  return 
within  a  reasonable  period  of  time.  In 
making  this  determination,  the  Secretar> 
may  examine  the  following  factors, 
among  others: 

(i)  Current  and  past  indicators  of  a 
firm's  financial  health  calculated  from 
that  firm's  statements  and  accounts, 
adjusted,  if  appropriate,  to  conform  to 
generally  accepted  accounting 
principles: 

(ii)  Future  financial  prospects  of  the 
firm,  including  market  studies,  economic 
forecasts,  and  project  or  loan  appraisals: 

(iii)  Rates  of  return  on  equity  in  the 
three  years  prior  to  the  government 
equity  infusion;  and 

(iv)  Equity  investment  in  the  firm  by 
private  investors. 

(3)  The  Secretary  will  not  investigate 
an  equity  infusion  in  a  firm  absent  a 
specific  allegation  by  the  petitioner 
which  is  supported  by  information 
establishing  a  reasonable  basis  to 
believe  or  suspect  that  a  firm  has 
received  an  equity  infusion  which 
provides  a  counler\a liable  benefit 
within  the  meaning  of  paragraph  (e)(1) 
of  this  section. 

(4)  In  making  a  determination  under 
paragraph  (e)(2)  of  this  section,  the 
Secretary  will  ignore  counfer\ailable 
subsidies  that  currently  benefit  the  firm 
or  benefited  the  firm  in  the  past. 

(f)(1)  Provision  of  goods  or  sen-ices  at 
preferential  rates  The  provision  by  a 
government  of  a  good  or  ser\  ice 
pursuant  to  a  domestic  program  confers 
a  counter\ailable  benefit  to  the  extent 
the  Secretarj'  determines  that  the  price 
charged  by  the  government  for  the  good 
or  service  is  less  than  the  benchmark 
price,  which  normally  will  be  the 
nonselective  prices  the  government 
charges  to  the  same  or  other  users  of  the 
good  or  service  within  the  same  political 
jurisdiction. 

(2)  Where  the  Secretary  determines 
that  there  is  no  benchmark  price  under 
paragraph  (f)(1)  which  is  not  selective 
within  the  meaning  of  §  355.43.  the 
Secretarj'  will  determine  the  existence 
of  a  countervailable  benefit  based  upon. 
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in  order  of  preference,  the  following 
alternative  benchmarks: 

(i)  The  price,  adjusted  for  any  cost 
di^erences.  the  government  charges  for 
a  good  or  service  which  is  similar  or 
related  to  the  good  or  service  in 
question,  provided  that  the  similar  or 
related  good  or  service  and  its  price  is 
not  selective  within  the  meaning  of 
i  355.43; 

(ii)  The  price  charged  by  other  sellers 
to  buyers  «vithin  the  same  political 
jurisdiction  for  an  identical  good  or 
service; 

(iii)  The  government's  cost  of 
providing  the  good  or  service;  or 

(iv)  The  price  paid  for  the  identical 
good  or  service  outside  of  the  political 
jurisdiction  in  question. 

(g)(1)  Internal  transport  and  freight 
charges  for  export  shipments.  Where  a 
government  provides  internal  transport 
and  freight  services  pursuant  to  an 
export  program,  a  countervailable 
benefit  exists  to  the  extent  the  Secretary 
determines  that  the  charges  paid  by  a 
firm  for  transport  or  frei^t  with  respect 
to  goods  destined  for  export  are  less 
than  what  the  firm  would  have  paid  if 
the  goods  were  destined  for  domestic 
consumption. 

(2)  For  purposes  of  paragraph  (g)(1),  a 
countervailable  benefit  does  not  exist 
where  the  Secretary  determines  that: 

(i)  Any  difference  in  charges  is  the 
result  of  an  arm's  length  transaction 
between  the  supplier  and  the  user  of  the 
transport  or  freight  service:  or 

(ii)  The  difference  in  charges  is 
commercially  justified. 

(h)  Price  preferences  for  inputs  used 
in  the  production  of  goods  for  export. 
The  delivery  by  a  government  of 
imported  or  domestic  products  for  use  in 
the  production  of  exported  goods 
confers  a  countervailable  beneHt  to  the 
extent  the  Secretary  determines  that  the 
terms  or  conditions  are  more  favorable 
than  for  delivery  of  like  or  directly 
competitive  products  or  services  for  use 
in  the  production  of  goods  for  domestic 
consumption,  and  if  such  terms  or 
conditions  are  more  favorable  than 
those  commercially  available  on  world 
markets  (o  their  exporters. 

(i)(l)  Taxes  and  import  charges.  A 
countervailable  benefit  exists  to  the 
extent  the  Secretary  determines  that  the 
taxes  paid  by  a  Arm  are  less  than  the 
taxes  it  otherwise  would  have  paid  in 
the  absence  of  a  program  providing  for: 

(i)  A  full  or  partial  exemption, 
remission,  or  deferral  of  a  direct  tax  or 
social  welfare  change;  or 

(ii)  A  reduction  in  the  base  used  to 
calculate  a  direct  tax  or  social  welfare 
charge. 

(2)  A  countervailable  benefit  exists  to 
the  extent  the  Secretary  determines  that 


the  taxes  or  import  charges  paid  by  a 
firm  are  less  than  the  taxes  it  otherwise 
would  have  paid  in  the  absence  of  a 
domestic  program  providing  for  the  full 
or  partial  exemption,  remission,  or 
deferral  of  an  indirect  tax  or  import 
charge. 

(3)  The  exemption  or  remission  upon 
export  of  indirect  taxes  not  in  excess  of 
those  levied  with  respect  to  the 
production  and  distribution  of  like 
products  when  sold  for  domestic 
consumption  shall  not  confer  a 
cotmtervailable  benefit. 

(4)(i)  The  exemption,  remission, 
deferral  or  drawback  of  prior  stage 
cumidative  indirect  taxes  on  goods  or 
services  used  in  the  production  of 
exported  products  in  e;cce8s  of  the 
exemption,  remission,  deferral  or 
drawback  of  like  prior  stage  cumulative 
indirect  taxes  on  goods  or  services  used 
in  the  production  of  like  products  when 
sold  for  domestic  consumption  shall 
confer  a  countervailable  benefit; 
provided  that  the  nonexcessive 
exemption,  remission,  deferral,  or 
drawback  of  prior  stage  cumulative 
indirect  taxes  or  import  charges  levied 
on  goods  that  are  physically 
incorporated,  making  normal 
allowances  for  waste  (but  not  taxes  or 
import  charges  on  services,  catalysts, 
and  other  items  not  so  incorporated),  in 
the  exported  product  shall  not  confer  a 
countervailable  benefit. 

(ii)  Notwithstanding  paragraph 
(d)(4)(i),  in  the  case  of  a  program 
purporting  to  rebate  prior  stage 
cumulative  indirect  taxes  and/or  import 
charges,  or  in  the  case  of  a  program 
providing  for  a  fixed  rate  of  duty 
drawback,  the  entire  amount  of  the 
rebate  or  drawback  shall  confer  a 
countervailable  benefit,  unless  the 
Secretary  determines  that: 

(A)  The  program  operates  for  the 
purpose  of  rebating  prior  stage 
cumulative  indirect  taxes  and/or  import 
charges; 

(B)  The  government  accurately 
ascertained  the  level  of  the  rebate  or 
fixed  duty  drawback;  and 

(C)  The  government  reexamines  its 
schedules  periodically. 

(j)  Worker  assistance.  The  provision 
by  a  government  of  financial  assistance 
to  workers  confers  a  countervailable 
benefit  to  the  extent  that  such 
assistance  relieves  a  firm  of  an 
obligation  which  it  normally  would 
incur. 

(k)  Forgiveness  of  debt.  The 
assumption  or  forgiveness  by  a 
government  of  an  outstanding  debt 
obligation  of  a  firm  confers  a 
countervailable  benefit  equal  to  the 
outstanding  principal  and  accrued 
unpaid  interest  at  the  time  of  the 
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assumption  or  forgiveness.  Where  a 
government  receives  shares  in  a  firm  in 
return  for  eliminating  or  reducing  a 
firm's  debt  obligation,  the  Secretary 
shall  determine  the  existence  of  a 
coimtervailable  benefit  in  accordance 
with  the  provisions  of  paragraph  (e)  of 
this  section. 

(1)  Research  and  development 
assistance.  Notwithstanding  any  other 
provision  of  this  section,  assistance 
provided  by  a  government  to  a  firm  in 
order  to  finance  research  and 
development  does  not  confer  a 
countervailable  benefit  where  the 
Secretary  determines  that  the  results  of 
such  research  and  development  have 
been,  or  will  be,  made  available  to  the 
public,  including  competitors  of  the  firm 
in  the  United  States. 

(m)  General  export  promotion. 
Notwithstanding  any  other  provision  of 
this  section,  export  promotion  activities 
of  a  government  shall  not  confer  a 
countervailable  benefit  where  the 
Secretary  determines  that  such  activities 
consist  of  general  informational 
activities  which  do  not  promote 
particular  products  over  others. 

(n)  Programs  with  varying  levels  of 
benefits.  Notwithstanding  any  other 
provision  of  this  section,  where  a 
government  program  provides  varying 
levels  of  benefits  with  different 
eligibility  criteria,  and  one  or  more  of 
such  levels  is  not  selective  within  the 
meaning  of  S  355.43,  a  countervailable 
benefit  exists  to  the  extent  that  a  firm 
receives  benefits  under  the  program 
which  are  more  favorable  than  the  most 
favorable,  nonselective  level  of  benefits 
available  under  the  program.  The 
preceding  sentence  shall  apply  only  to 
the  extent  the  Secretary  determines  that 
the  firm  would  have  been  eligible  for  the 
nonselective  benefits  under  die  program. 

(o)(l)  Transnational  benefits. 
Notwithstanding  any  other  provision  of 
this  section,  a  countervailable  benefit 
does  not  exist  to  the  extent  the 
Secretary  determines  that  funding  for  a 
benefit  is  provided  by  a  government 
other  than  the  government  of  the 
country  in  which  the  merchandise  is 
produced  or  from  which  the 
merchandise  is  exported,  or  by  an 
international  lending  or  development 
institution. 

(2)  Notwithstanding  paragraph  (o)(l) 
of  this  section,  if  the  members  (or  other 
participating  entities)  of  an  international 
consortium  that  is  engaged  in  the 
production  of  a  class  or  kind  of 
merchandise  subject  to  a  countervailing 
duty  proceeding  receive  countervailable 
subsidies  from  their  respective  home 
countries  to  assist,  permit,  or  otherwise 
enable  their  participation  in  that 


consortium  through  production  or 
manufacturing  operations  in  their 
respective  home  countries,  then  the 
Secretary  vtrill  cumulate  all  such 
benefits,  as  well  as  benefits  provided 
directly  to  the  international  consortium, 
in  determining  any  countervailing  duty 
upon  such  merchandise. 

§355.45  Upstream  Subsidies. 

(a)  In  general.  The  term  upstream 
subsidy  means  any  domestic 
countervailable  subsidy  provided  by  the 
government  of  a  country  that: 

(1)  Is  paid  or  bestowed  by  that 
government  with  respect  to  an  input 
product  which  is  used  in  the  production 
in  that  country  of  the  merchandise; 

(2)  In  the  judgment  of  the  Secretary 
bestows  a  competitive  benefit  on  the 
merchandise;  and 

(3)  Has  a  significant  effect  on  the  cost 
of  producing  the  merchandise. 

For  purposes  of  this  paragraph,  an 
association  of  two  or  more  foreign 
countries,  political  sifbdivisions, 
dependent  territories,  or  possessions  of 
foreign  countries  organized  into  a 
customs  union  outside  the  United  States 
shall  be  treated  as  being  one  country  if 
the  subsidy  is  provided  by  the  customs 
union. 

(b)  Threshold  determination.  Before 
investigating  the  existence  of  an 
upstream  subsidy,  the  Secretary  must 
have  a  reasonable  basis  to  believe  or 
suspect  that  all  of  the  following 
elements  exist: 

(1)  A  domestic  countervailable 
subsidy  is  provided  with  respect  to  an 
input  product; 

(2)  One  of  the  following  conditions 
exists: 

(i)  The  supplier  of  the  input  product 
controls  the  producer  of  the 
merchandise,  the  producer  controls  the 
supplier,  or  the  supplier  and  the 
producer  are  both  controlled  by  a  third 
person; 

(ii)  The  price  for  the  input  product  is 
lower  than  the  price  that  the  producer 
otherwise  would  pay  for  the  input 
product  in  obtaining  it  from  an 
unsubsidized  seller  in  an  arm's  length 
transaction;  or 

(iii)  The  government  sets  the  price  of 
the  input  product  so  as  to  guarantee  that 
the  benefit  provided  with  respect  to  the 
input  product  is  passed  through  to 
producers  of  the  merchandise;  and 

(3)  The  ad  valorem  subsidy  rate  on 
the  input  product  multiplied  by  the 
proportion  of  the  total  production  costs 
of  the  merchandise  accounted  for  by  the 
input  product  is  equal  to.  or  greater 
than,  one  percent 

For  purposes  of  paragraph  (b)(2](i)  of 
this  section,  the  Secretary  will  not 


consider  common  government 
ownership  to  constitute  control. 

(c)  Input  product.  For  purposes  of  this 
section,  the  term  "input  product"  means 
any  product  used  in  the  production  of 
the  merchandise. 

(d)  Competitive  benefit.  In  evaluating 
whether  a  competitive  benefit  exists 
pursuant  to  paragraph  (a)(2)  of  this 
section,  the  Secretary  will  determine 
whether  the  price  for  the  input  product 
is  lower  than: 

(1)  The  price  which  the  producer  of 
the  merchandise  otherwise  would  pay 
for  the  input  product,  produced  in  the 
same  country,  in  obtaining  it  from 
another  unsubsidized  seller  in  an  arm's 
length  transaction;  or 

(2)  A  world  market  price  for  the  input 
product. 

For  purposes  of  paragraph  (d)(1)  of  this 
section,  where  the  Secretary  has 
determined  in  a  previous  proceeding 
that  a  domestic  countervailable  subsidy 
is  paid  or  bestowed  on  the  input  product 
which  is  used  for  comparison,  the 
Secretary  may,  where  appropriate, 
adjust  the  price  which  the  producer  of 
the  merchandise  otherwise  would  pay 
for  the  input  product  to  reflect  the 
effects  of  the  subsidy. 

(e)  Significant  effect.  For  purposes  of 
evaluating  whether  a  significant  effect 
exists  pursuant  to  paragraph  (a)(3)  of 
this  section,  the  Secretary  will  multiply 
the  ad  valorem  subsidy  rate  on  the  input 
product  by  the  proportion  of  the  total 
production  costs  of  the  merchandise 
accounted  for  by  the  input  product.  If 
the  input  subsidy  so  allocated  to  the 
merchandise  exceeds  five  percent,  the 
Secretary  will  presiune  the  existence  of 
a  significant  effect.  If  the  input  subsidy 
so  allocated  to  the  merchandise  is  less 
than  one  percent,  the  Secretary  will 
presume  the  absence  of  a  significant 
effect.  If  the  input  subsidy  so  allocated 
to  the  merchandise  is  between  one  and 
five  percent,  there  shall  be  no 
presumption.  A  party  may  rebut  these 
presumptions  by  presenting  information 
which  demonstrates  that  subsidies  on 
the  input  products  will  have  a 
significant  effect  on  the  competitiveness 
of  the  merchandise.  In  assessing  such 
information,  the  Secretary  will  consider 
the  extent  to  which  factors  other  than 
price,  such  as  quality  differences,  are 
important  determinants  of  demand  for 
the  merchandise. 

(f)  Inclusion  of  upstream  subsidy.  If 
the  Secretary  determines  that  an 
upstream  subsidy  is  being  or  has  been 
paid  or  bestowed,  the  Secretary  will 
include  in  the  amount  of  any 
counter\'ailing  duty  imposed  on  the 
merchandise  an  amount  equal  to  the 
amount  of  the  competitive  benefit 
determined  pursuant  to  paragraph  (d)  of 


this  section;  except  that  in  no  event 
shall  the  amount  so  included  be  greater 
than  the  amount  of  subsidization 
determined  with  respect  to  the  input 
product. 

(g)  Processed  agricultural  products. 
Notwithstanding  any  other  provision  of 
this  section,  the  Secretary  will  deem 
domestic  countervailable  subsidies 
found  to  be  provided  to  either  producers 
or  processors  of  a  raw  agricultural 
product  to  be  provided  to  the 
manufacture,  production,  or  exportation 
of  the  processed  agricultural  product 
where  the  Secretary  determines  that: 

(1)  The  demand  for  the  prior-stage 
product  is  substantially  dependent  on 
the  demand  for  the  latter-stage  product, 
and 

(2)  The  processing  operation  adds 
only  limited  value  to  the  raw 
commodity. 

§355.46    Offsets. 

(a)  General  rule.  In  calculating  a 
countervailable  benefit,  the  Secretary 
may  subtract  from  the  gross  benefit,  the 
amount  of: 

(1)  Any  apphcation  fee.  deposit,  or 
similar  payment  paid  in  order  to  qualify 
for,  or  to  receive,  the  benefit; 

(2)  Any  loss  in  the  value  of  the  benefit 
resulting  from  its  deferred  receipt,  if  the 
deferral  is  mandated  by  government 
order;  and 

(3)  Export  taxes,  duties,  or  other 
charges  levied  on  the  export  of  the 
merchandise  to  the  United  Stales 
specifically  intended  to  offset  the 
benefit  received. 

(b)  Tax  effects  of  counten  ailable 
benefits.  In  calculating  the  amount  of  a 
counter\ailable  benefit,  the  Secretarj 
will  ignore  the  secondary  tax 
consequences  of  the  benefit. 

§  355.47    Allocation  of  countervailable 
benefits  to  a  product  or  mafliet  and 
calculation  of  ad  valorem  subsidy. 

(a)  Benefits  tied  to  a  particular 
product.  Where  the  Secretarj- 
determines  that  a  countervailable 
benefit  is  tied  to  the  production  or  sale 
of  a  particular  product  or  products,  the 
Secretarj'  will  allocate  the  benefit  solely 
to  that  product  or  products.  If  the 
Secretary  determines  that  a 
countervailable  benefit  is  tied  to  a 
product  other  than  the  merchandise,  the 
Secretary  will  not  find  a  countervailable 
subsidy  on  the  merchandise.  If  the 
product  or  products  to  which  the  benefit 
is  tied  include  the  merchandise,  the 
Secretary  will  calculate  the  od  valorem 
subsidy  rate  as  follows: 

(1)  In  the  dase  of  a  domestic  program, 
the  Secretary  will  divide  the  benefit  by  a 
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Ann's  total  sales  of  the  product  or 
products  to  which  the  benefit  is  tied;  or 

(2)  In  the  case  of  an  export  program, 
the  Secretary  will  divide  the  beneflt  by  a 
rirm's  total  exports  of  the  product  or 
products  to  which  the  benefit  is  tied. 

(b)  Benefits  tied  to  sales  to  a 
particular  market.  Where  the  Secretary 
determines  that  a  countervailable 
beneft^  is  tied  to  the  sale  of  products  to 
a  marfcet  other  than  the  United  States, 
the  Secretary  will  not  find  a 
countervailable  subsidy  on  the 
merchandise.  Where  a  beneRt  is  tied,  or 
can  be  tied,  to  exports  to  the  United 
States,  the  Secretary  will  calculate  the 
ad  valorem  subsidy  rate  by  dividing  the 
benefit  by: 

(1)  The  firm's  total  exports  to  the 
United  States;  or 

(2)  If  the  benefit  also  is  tied  to  exports 
of  a  particular  product  or  products,  by 
the  firm's  total  exports  to  the  United 
States  of  the  product  or  products  to 
which  the  benefit  is  tied. 

(c)(1)  Untied  benefits.  Where  the 
Secretary  determines  that  a 
countervailable  benefit  is  not  tied  to  the 
production  or  sale  of  a  particular 
product  or  products,  or  is  not  tied  to  the 
sale  of  products  to  a  particular  market, 
the  Secretary  will  allocate  the  benefit  to 
all  products  produced  by  a  firm,  in  the 
case  of  a  domestic  program,  or  to  all 
products  exported  by  a  firm,  in  the  case 
of  an  export  program.  The  Secretary  will 
calculate  the  ad  valorem  subsidy  rate  as 
follows: 

(i)  In  the  case  of  a  domestic  program, 
the  Secretary  will  divide  the  benefit  by  a 
firm's  total  sales;  or 

(ii)  In  the  case  of  an  export  program, 
the  Secretary  will  divide  the  benefit  by  a 
firm's  total  exports. 

(2)  For  purposes  of  paragraph  (c)(1)  of 
this  section,  the  Secretary  will  treat 
equity  infusions  as  untied  benefits. 

§  3SS.4<    Timing  of  receipt  ol 
countervallaM*  beneflto. 

(a)  General  ru/e.  Ordinarily,  the 
Secretary  will  deem  a  countervailable 
benefit  to  be  received  at  the  time  that 
there  is  a  cash  flow  effect  on  the  firm 
receivinjg  the  benefit.  The  cash  flow  and 
economic  effect  oT  a  benefit  normally 
occurs  when  a  firm  experiences  a 
difference  in  cash  Hows,  either  in  the 
payments  it  receives  or  the  outlays  it 
makes,  as  a  result  of  its  receipt  of  the 
benefit. 

(b)  Particular  types  of  benefits.  For 
purposes  of  paragraph  (a)  of  this  section, 
the  Secretary  ordinarily  will  deem  the 
cash  fiow  effect  to  occur  as  follows: 

(1)  In  the  case  of  a  grant  or  equity 
infusion,  at  the  time  a  firm  receives  the 
grant  or  equity  infusion; 


(2)  In  the  case  of  the  provision  of  a 
good  or  service,  at  the  time  a  firm  pays, 
or  in  the  absence  of  payment  would 
have  paid,  for  the  good  or  service; 

(3)  In  the  case  of  a  loan,  at  the  time  a 
firm  is  due  to  make  a  payment  on  the 
loan: 

(4)  In  the  case  of  a  direct  tax  benefit 
(other  than  a  tax  certificate  described  in 
paragraph  (b)(5]  of  this  section),  at  the 
time  a  firm  can  calculate  the  amount  of 
the  benefit,  which  normally  will  be  the 
time  at  which  the  firm  files  its  tax 
return; 

(5)  In  the  case  of  a  tax  certificate  used 
to  pay  direct  taxes,  indirect  taxes,  or 
import  charges,  at  the  time  a  firm 
receives  the  certificate; 

(6)  In  the  case  of  an  exemption  of  an 
indirect  tax  or  import  charge,  at  the  time 
a  firm  otherwise  would  be  required  to 
pay  the  indirect  tax  or  import  charge; 
and 

(7)  Notwithstanding  any  other 
provision  of  paragraph  (b)  of  this 
section,  in  the  case  of  an  export  benefit 
provided  as  a  percentage  of  the  value  of 
the  exported  merchandise  (i«uch  as  a 
cash  payment  or  an  overrebate  of 
indirect  taxes),  on  the  date  of  export. 

(c)  Exception.  In  unusual 
circumstances,  the  Secretary  may  deem 
a  benefit  to  be  received  at  a  time  other 
than  a  time  prescribed  by  paragraphs  (a) 
and  (b).  Where  the  Secretary  departs 
from  the  methodology  set  forth  in 
paragraphs  (a)  and  (b).  the  Secretary 
will  explain  the  reasons  therefor. 

$355.49    Allocation  of  countervailabto 
bonof  Its  ovsr  ttono. 

(a)(1)  General  rule.  In  valuing  a 
countervailable  benefit,  depending  upon 
the  nature  of  the  benefit  in  question,  the 
Secretary  will  either  expense  the  entire 
amount  of  the  benefit  in  a  single  year, 
allocate  the  benefit  over  two  or  more 
years,  or  calculate  an  annual  benefit  for 
two  or  more  years. 

(2)  The  Secretary  will  expense 
recurring  countervailable  benefits  in  the 
year  of  receipt. 

(3)  The  Secretary  will  allocate  the 
following  nonrecurring  countervailable 
benefits  over  two  or  more  years: 

(i)  Grants  and  equity  infusions  found 
to  confer  a  countervailable  benefit 
pursuant  to  9  355,44(e)(l)(i)  where  the 
total  amount  of  grants  or  equity 
infusions  received  under  a  particular 
program  during  a  year  is: 

(A)  In  the  case  of  grants  or  equity 
infusions  provided  pursuant  to  a 
domestic  program,  equal  to  or  greater 
than  0.50  percent  of  all  sales  of  the  firm 
in  question  during  the  same  year  or 

(B)  In  the  case  of  grants  provided 
pursuant  to  an  export  program,  equal  to 
or  greater  than  0.50  percent  of  the  export 


sales  of  the  firm  in  question  during  the 
same  yean  and 

(ii)  Long-term  loans  where  the  interest 
rates  on  both  the  government  loan  and 
the  benchmark  loan  are  long-term  fixed 
rates. 

(4)  The  Secretary  will  calculate 
annual  benefits  for  long-term  loans  and 
equity  infusions  other  than  those  types 
of  loans  and  equity  infusions  referred  to 
in  paragraph  (a)(3)  of  this  section. 

(b)(1)  Process  for  allocating  grants 
and  certain  equity  infusions  over  time. 
In  allocating  over  time  the  benefit  from 
a  nonrecurring  grant  or  an  equity 
infusion  described  in  S  355.44(e)(l)(i). 
the  Secretary  will  use  the  following 
three-step  process: 

(i)  Determine  the  amount  of  the 
countervailable  benefit  pursuant  to 
S  355.44; 

(ii)  Assign  a  discount  rate;  and 

(iii)  Construct  a  benefit  stream. 

(2)  For  purposes  of  paragraph  (b](l)(ii) 
of  this  section,  the  Secretary  will  use  as 
a  discount  rate  the  following,  in  order  of 
preference: 

(i)  The  cost  of  long-term,  fixed-rate 
debt  of  the  firm  in  question,  excluding 
loans  found  to  confer  a  countervailable 
subsidy: 

(ii)  The  average  cost  of  long-term, 
fixed-rate  debt  in  the  country  in 
question;  or 

(iii)  A  rate  which  the  Secretary 
considers  to  be  most  appropriate. 

The  Secretary  will  select  a  discount  rate 
based  upon  data  for  the  year  in  which 
the  government  and  the  firm  agreed  on 
the  terms  for  receiving  the  grant  or 
equity  infusion. 

(3)  For  purposes  of  paragraph 
(b)(l)(iii)  of  this  section,  the  Secretary 
will  use  the  following  formula  in 
determining  the  benefit  stream: 


A^  =  y/n  +  [y-(y/n)(k -l)!d 
l-t-d 


Where 

A||=the  amount  countervailed  in  year  k, 

y=lhe  face  value  of  the  grant. 

n  =  tlie  average  useful  life  of  a  Hrm's 
renewable  physical  assets  (equipment), 
as  set  forth  in  the  U.S.  Internal  Revenue 
Service's  1977  Class  Life  Asset 
Depreciation  Range  System  (Rev.  Proc. 
77-10, 1977-1,  C.B.  548  (RR-38). 

d=the  discount  rate,  and 

k= the  year  of  allocation,  where  the  year  of 
receipt  =  l  and  l<k<n. 

(c)(1)  Process  for  allocating  certain 
long-term  loans  over  time.  In  allocating 
over  time  the  benefit  from  a  long-term 
loan  described  in  paragraph  (a)(3](ii)  of 
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this  section,  the  Secretary  will  use  the 
following  three-step  process: 

(i)  Determine  the  grant  equivalent  for 
the  loan  by  calculating  the  present 
value,  in  the  year  the  loan  is  received,  of 
the  difference  between  the  amount  that 
the  firm  is  to  pay  under  the  government 
loan  and  the  amount  that  the  firm  would 
have  paid  imder  the  benchmark  loan; 

(ii)  Assign  a  discount  rate;  and 

(iii)  Construct  a  benefit  stream. 

(2)  For  purposes  of  paragraph  (c)(l)(i) 
of  this  section,  the  Secretary  will  use  the 
following  formula  in  calculating  the 
grant  equivalent  of  the  loan: 


k 

I 

n=0 


X. 


(I+d)' 


Where 
n=year  in  the  life  of  the  loan. 
d=the  discount  rate, 
x= difference  between  amount  paid  under 

government  loan  and  benchmark  loan. 

and 
k  =  fhe  last  year  in  the  life  of  the  loan  and 

k>n>0. 

In  no  event,  however,  will  the  grant 
equivalent  calculated  under  this 
paragraph  exceed  the  face  value  of  the 
loan  principal. 

(3)  For  purposes  of  paragraph  (c)(l)(ii) 
of  this  section,  the  Secretary  will  use  as 
a  discount  rate  the  benchmark  interest 
rate  for  the  loan  in  question  determined 
pursuant  to  §  355.44(b). 

(4)  For  purposes  of  paragraph 
(c)(l)(iii)  of  this  section,  the  siecretary 
will  use  the  following  formula  in 
determining  the  benefit  stream: 

Ai=y/n  +  [y-(y/n)(k-2)]d 
Where 
A|i=the  amount  countervailed  in  year  k, 
y=the  grant  equivalent, 
n=the  number  of  years  in  the  life  of  the 

loan, 
d^the  discount  rate,  and 
k=the  year  of  allocation,  where  the  year  of 
receipt— 1  and  2<k<n-M. 

(d)(1)  Process  for  calculating  annual 
benefit  attributable  to  other  long-term 
loans.  In  the  case  of  long-term  loans 
other  than  loans  described  in  paragraph 
(a)(3)(ii)  of  this  section,  for  each  year  the 
loan  is  outstanding  the  Secretary  will 
determine  the  amount  of  the  benefit 
attributable  to  a  particular  year  by 
calculating  the  difference  between  what 
the  firm  paid  during  the  year  under  the 
government  loan  and  what  the  firm 
would  have  paid  during  the  year  under 


the  benchmark  loan  ("loan  differential"). 

(2)  In  determining  the  number  of  years 
in  which  a  long-term  loan  potentially 
confers  a  countervailable  benefit  under 
paragraph  (d)(1)  of  this  section,  the 
Secretary  will  use  the  number  of  years 
in  the  loan. 

(3)  In  no  event  may  the  amount 
calculated  under  paragraph  (d)(1)  of  this 
section  exceed  the  amount  the  Secretary 
would  have  calculated  if  the  Secretary 
had  treated  the  loan  principal  as  a  grant 
and  calculated  the  annual  benefit 
pursuant  to  paragraph  (b)  of  this  section. 

(e)(1)  Equity  infusions.  Where  a  firm 
receives  an  equity  infusion  and  the 
Secretar  Hnds  the  firm  to  be 
unequityw  -thy  at  the  time  of  the 
infusion  pui    lant  to  S  355.44(e)(l)(ii),  the 
Secretary  will  determine  the  amount  of 
the  countervailable  benefit,  if  any, 
conferred  in  a  year  by  multiplying  the 
difference  between  the  firm's  rate  of 
re;tum  on  equity  and  the  national 
average  rate  of  return  on  equity  for  firms 
in  the  country  in  question  ("rate  of 
return  shortfall")  by  the  total  amount  of 
the  equity  infusion.  The  Secretary  will 
use  the  rates  of  return  for  the  year  in 
question.  If  the  firm  paid  dividends  to 
the  government  during  the  year,  the 
Secretary  will  subtract  the  amount  of 
such  dividends  from  any  countervailable 
benefit  found,  provided  that  such 
dividends  are  not  included  in  the  firm's 
rate  of  return. 

(2)  In  determining  the  nimiber  of  years 
in  which  an  equity  infusion  potentially 
confers  a  countervailable  benefit  under 
paragraph  (e)(1)  of  this  section,  the 
Secretary  wiU  use  the  average  useful  life 
of  a  firm's  renewable  physical  assets 
(equipment),  as  set  forth  in  the  U.S. 
Internal  Revenue  Service's  1977  Class 
Life  Asset  Depreciation  Range  System 
(Rev.  Proc.  77-10. 1977-1.  C.B.  548  (RR- 
38)). 

(3)  In  no  event  may  the  amount 
calculated  under  paragraph  (e)(1)  of  this 
section  exceed  the  amount  that  the 
Secretary  would  have  calculated  if  the 
Secretary  had  treated  the  amount  of  the 
equity  ii^sion  as  a  grant  and  calculated 
the  annual  benefit  pursuant  to 
paragraph  (b)  of  this  section. 

(f)  Contingent  liability  interest-free 
loans.  Where  a  government  provides  a 
long-term,  interest-free  loan,  the 
obligation  for  repayment  of  which  is 
contingent  upon  subsequent  events,  the 
Secretary  will  treat  any  balance  on  the 
loan  outstanding  during  a  year  as  an 
interest-free,  short-term  loan,  will 
determine  the  amount  of  the 
countervailable  benefit  for  the  review 
period  in  accordance  with  the 
provisions  of  §  355.44(b)(3).  and  will 


expense  such  benefit  to  the  year  in 
question. 

(g)  Forgiven  loans.  Where  during  a 
year  a  government  forgives  all  or  part  of 
a  loan,  the  Secretary  will  treat  the 
forgiven  amount  as  a  gran!  and  will 
expense  or  allocate  it  in  accordance 
with  the  provisions  of  this  section. 

(h)  Other  benefits.  In  the  case  of 
benefits  not  covered  by  any  other 
provision  of  this  section,  the  Secretary 
will  value  the  benefit  in  accordance 
with  the  underlying  principles  of  this 
section. 

S  355.50    Program  wkte  changes. 

(a)  In  general.  Where 

(1)  The  Secretary  determines  that 
subsequent  to  a  review  period,  but 
before  a  preliminary  determination 
described  in  S  355.15  or  a  preliminary 
results  of  review  described  in  §  355.22.  a 
program-wide  change  has  occurred,  and 

(2)  The  Secretary  is  able  to  measure 
the  change  in  the  amount  of 
countervailable  subsidies  provided 
under  the  program  in  question, 

the  Secretary  may  take  such  program- 
wide  change  into  account  in  establishing 
the  estimated  countervailing  duty  cash 
deposit  rate. 

(b)  Definition  of  program -wide 
change.  For  purposes  of  this  section,  the 
term  "program-wide  change"  means  a 
change: 

(1)  Not  limited  to  an  individual  firm  or 
firms:  and 

(2)  Effectuated  by  an  official  act.  such 
as  the  enactment  of  a  statute,  regulation, 
or  decree,  or  contained  in  the  schedule 
of  an  existing  statute,  regulation,  or 
decree. 

(c)  Effect  limited  to  cash  deposit  rate. 
The  application  of  paragraph  (a)  shall 
not  result  in  changing  an  affinnative 
determination  to  a  negative 
determination  or  a  negative 
determination  to  an  affirmative 
determination. 

(d)  Terminated  programs.  Where  a 
program-wide  change  consists  of  the 
termination  of  a  program  and: 

(1)  The  Secretary  determines  that 
residual  benefits  may  continue  to  be 
bestowed  under  the  terminated  program: 
or 

(2)  The  Secretary  determines  that  a 
substitute  program  for  the  terminated 
program  has  been  introduced  and  the 
Secretary  is  not  able  to  measure  the 
amount  of  countervailable  subsidies 
provided  under  the  substitute  program, 
the  Secretary  will  not  adjust  the  cash 
deposit  rate  pursuant  to  paragraph  (a). 
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S  3SS.S  1    Calcutotion  of  eountry-wM*  rat*. 

For  purposes  of  55  355.20(d)  and 
355.22(d),  the  Secretary  will  calculate 
the  weighted-average  net  subsidy  rate 
attributable  to  a  particular  program  on  a 
country-wide  basis  by: 

(a)  Calculating  the  cd  valorem  benefit 
for  each  rirm  receiving  benefits  under 
the  program,  and 

(b)  Weight-averaging  the  resulting 
benefits  on  the  basis  of  the  proportion  of 
exports  of  the  merchandise  to  the  United 
States  accounted  for  by  each  firm 
receiving  benefits.  For  purposes  of 
paragraph  (b)  of  this  section,  the 
Secretary  will  exclude  exports  of  firms 
with  zero  or  de  minimis  aggregate 
benefits. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  740 
RiN  102»-AA7e 

Federal  Landa  Program;  Surface  Coal 
Mining  and  Redamation  Operationa 

AOtNCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule. 

SUMMAHY:  The  OfTice  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
of  the  U.S.  Department  of  the  Interior 
(DOI)  proposes  to  amend  portions  of  the 
Federal  lands  regulations  to  conform  to 
the  July  e,  1984,  decision  of  the  U.S. 
District  Court  for  the  District  of 
Columbia  and  to  make  certain 
administrative  changes.  The  proposed 
rule  would  amend  the  applicability  of 
the  Federal  lands  program  in  a  manner 
consistent  with  the  District  Court 
decision. 

DATIS: 

Written  comments:  OSMRE  will 
accept  %vritten  comments  on  the 
proposed  rule  until  5  p.m.  Eastern  time 
on  July  31, 1989. 

Public  hearings:  Upon  request, 
OSMRE  will  hold  public  hearings  on  the 
proposed  rule  in  Washington,  DC,  at  9:30 
a.m.  local  time  on  July  24, 1989  and  in 
Denver,  Colorado,  at  9:30  a.m.  local  time 
on  July  26. 1989.  OSMRE  will  accept 
requests  for  public  hearings  until  4:00 
p.m.  Eastern  time  on  July  5, 1989. 
AOOKSSCS: 

Written  comments:  Hand-deliver  to 
the  O^ice  of  Surface  Mining 
Reclamation  and  Enforcement,   • 
Administrative  Record,  Room  5131, 1100 
L  Street  ^fW.,  Washington.  DC;  or  mail 
to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
Administrative  Record,  Room  5131-L, 
1951  Constitution  Avenue  NW,. 
Washington,  DC  20240. 

Public  hearings:  Department  of  the 
Interior  Auditorium,  18th  and  C  Streets, 
NW.,  Washington,  DC;  and  Brooks 
Towers,  2nd  Floor  Conference  Room, 
1020 15th  Street,  Denver.  Colorado. 

Requests  for  public  hearings:  Submit 
requests  orally  or  in  writing  to  the 
person  and  address  specified  under 
"rem  niRTMER  information  contact." 

KNI  further  information  CONTACT: 

Dr.  Fred  Block,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior,  1951 
Constitution  Avenue  NW.,  Washington, 
DC  20240.  Telephone:  202-343-1864 
(commercial  or  FTS). 


tUPVlEMCNTARV  aiFORMATION: 

L  Public  Comment  Procedures 
n.  Background 

III.  Discussion  of  Proposed  Rule 
rv.  Procedural  Matters 

I.  Public  Comment  Procedures 

Written  Comments 

Written  comments  submitted  on  the 
proposed  rule  should  be  specific,  should 
be  conflned  to  issues  pertinent  to  the 
proposed  rule,  and  should  explain  the 
reason  for  any  recommended  change. 
Where  practicable,  commenters  should 
submit  three  copies  of  their  comments 
(see  "AOORESSES").  Comments  received 
after  the  close  of  the  comment  period 
(see  "DATES")  or  delivered  to  addresses 
other  than  those  listed  above,  may  not 
be  considered  or  included  in  the 
Administrative  Record  for  the  final  rule. 

Public  Hearings 

OSMRE  will  hold  public  hearings  on 
the  proposed  rule  on  request  only.  The 
times,  dates,  and  addresses  scheduled 
for  the  hearings  are  specified  previously 
in  this  notice  (see  "DATES"  and 
"ADDRESSES"). 

Any  person  interested  in  participating 
at  a  hearing  at  a  particular  location 
should  inform  Dr.  Block  (see  "FOR 
FURTNER  MFORMATION  CONTACT"). 
either  orally  or  in  writing,  of  the  desired 
hearing  location  by  4:00  p.m.  eastern 

daylight  time  on  July  5, 1989.  If  no  one 
has  contacted  Dr.  Block  to  express  an 
interest  in  testifying  in  a  hearing  at  a 
given  location  by  that  date,  the  hearing 
will  not  be  held.  If  only  one  person 
expresses  an  interest,  a  public  meeting 
rather  than  a  hearing  may  be  held,  and 
the  results  will  be  included  in  the 
Administrative  Record.  If  a  hearing  is 
held,  it  will  continue  until  all  persons  in 
attendance  wishing  to  testify  have  been 
heard.  To  assist  the  transcriber  and 
ensure  an  accurate  record,  OSMRE 
requests  that  persons  who  testify  at  a 
hearing  give  the  transcriber  a  written 
copy  of  their  testimony. 

n.  Background 

Section  523(a)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA)  requires  the  Secretary  to 
promulgate  and  implement  a  Federal 
lands  program  applicable  to  all  surface 
coal  mining  and  reclamation  operations 
taking  place  pursuant  to  any  Federal 
law  on  Federal  lands.  Under  section 
523(c)  of  SMCRA.  a  State  with  an 
approved  State  program  may  enter  into 
a  cooperative  agreement  with  the 
Secretary  of  the  Interior  (hereinafter 
referred  to  as  the  Secretary)  to  provide 
for  State  regulation  of  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands  within  the  State.  Section 


S23(c)  provides,  however,  that  the 
Secretary  may  not  delegate  to  the  State 
his  responsibilities  (1)  to  approve  mining 
plans  on  Federal  lands  under  the 
Mineral  Leasing  Act,  as  amended,  (2)  to 
designate  Federal  lands  as  unsuitable 
for  surface  coal  mining  pursuant  to 
section  522  of  SMCRA,  or  (3)  to  regulate 
other  activities  taking  place  on  Federal 
lands. 

On  March  13, 1979,  the  Secretary 
promulgated  the  Federal  lands  program, 
30  CFR  Chapter  VII,  Subchapter  D  (44 
FR 15332-15341).  That  program  was 
amended  on  February  16, 1983  (48  FR 
6912-6941).  A  notice  correcting  certain 
editorial  errors  and  omissions  in  the 
February  16, 1983,  rule  was  published  on 
April  1, 1983  (48  FR  13984). 

The  February  16, 1983.  rule  was 
designed  to  allow  States  In  assume 
greater  responsibility  for  administering 
the  requirements  of  SMCRA  on  Federal 
lands.  That  rule  estabfished  provisions 
limiting  the  applicability  of  the  Federal 
lands  program  to  exclude  lands 
containing  unleased  Federal  coal 
beneath  privately  owned  surface. 

The  February  18, 1983,  rule  was 
challenged  in  Round  I  of  In  re: 
Permanent  Surface  Mining  Regulation 
Litigation  (II),  Civil  Action  No.  7^1144 
(D.D.C.  1984).  The  court  ruled  on  the 
challenge  on  July  6, 1984,  and  in  an 
amended  order  on  August  30, 1984. 

Among  other  things,  the  court  ruled, 
with  respect  to  the  applicability  of  the 
Federal  lands  program,  that  the 
February  16, 1983,  regulations 
inappropriately  limited  the  applicability 
of  the  Federal  lands  program  by 
excluding  lands  containing  unleased 
Federal  coal  beneath  State  or  private 
surface.  Therefore,  OSMRE  is  proposing 
to  revise  its  rule  to  implement  the 
District  Court's  1984  order.  Since  the 
Court  decision,  OSMRE  has  been  acting 
in  accordance  with  the  ruling. 

In  addition,  OSMRE  is  proposing 
certain  other  changes  for  clarity  and 
consistency  with  existing  requirements 
concerning  responsibilities  of  the  Bureau 
of  Land  Management  (BLM). 

m.  Discussion  of  Proposed  Rule 

30  CFR  Part  740 

In  30  CFR  Part  740.  references  to  BLM 
regulations  at  43  CFR  Parts  3480-3487 
would  be  changed  to  43  CFR  Group  3400 
to  conform  with  BLM  terminology. 

Section  740.4    Responsibilities 

Section  740.4(d)  lists  the 
responsibilities  of  BLM.  OSMRE  is 
proposing  to  revise  this  section  to  reflect 
more  accurately  applicable  BLM 
requirements.  Section  740.4(d)  (2)  and  (3) 
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refer  to  inspection,  enforcement  and 
civil  penalties  with  respect  to 
exploration  licenses  and  exploration 
operations  subject  to  applicable  BLM 
regulations.  However,  the  BLM 
regulations  do  not  provide  for  civil 
penalties  with  respect  to  exploration 
activities.  This  proposed  rule  would 
delete  references  to  civil  penalties  under 
BLM  rules  cited  in  S  740.4(d). 

Proposed  paragraph  740.4(d)(2),  which 
would  replace  existing  paragraphs  740.4 
(d)(2)  and  (d)(3),  would  state  that  BLM 
would  be  responsible  for  inspection  and 
enforcement  of  the  terms  and  conditions 
of  coal  exploration  licenses  and 
exploration  operations  issued  and 
approved  pursuant  to  43  CFR  Group 
3400.  Existing  paragraph  (d)(3)  would  be 
removed.  Existing  paragraph  (d)(4) 
would  be  renumbered  as  new  para<n-anh 
(d)(3). 

Existing  paragraph  740.4(d)(5).  which 
concerns  inspection  and  enforcement 
with  respect  to  the  recovery  and 
protection  of  the  coal  resource,  would 
be  replaced  by  proposed  paragraph 
(d)(4)  and  revised  to  refer  only  to  terms 
and  conditions  of  recovery  and 
protection  of  the  coal  resource.  This 
proposed  revision  would  delete 
reference  to  civil  penalties  for  the  same 
reason  as  discussed  under  proposed 
paragraph  (d)(2). 

Existing  paragraphs  at  30  CFR 
740.4(d)(6).  (7).  (81  and  (9)  would  be 
renumbered  as  paragraphs  (d)(5),  (6),  (7) 
and  (8). 

Section  740.11    Applicability 

Section  740.11  of  the  existing 
regulations  sets  forth  the  applicability  of 
the  Federal  lands  program.  Existing 
paragraphs  (a)(2)  and  (3)  limit  the 
applicability  of  die  Federal  lands 
program  to  surface  coal  mining  and 
reclamation  operations  on  lands 
containing  leased  Federal  coal  and  on 
lands  where  either  the  coal  to  be  mined 
or  the  surface  is  owned  by  the  United 
States.  The  District  Court  in  re; 
Permanent  Surface  Mining  Regulation 
Litigation  (11).  Civil  Action  No.  79-1144 
(D.D.C.  1984),  ruled  that  the  general 
exclusion  from  the  Federal  lands 
program  of  surface  coal  mining 
operations  on  private  or  state  owned 
surface  overlying  unleased  Federal  coal 
was  inconsistent  with  SMCRA. 
Therefore,  OSMRE  proposes  to  modify 
the  Applicability  section  of  the  Federal 
lands  program  by  revising  paragraph 
(a)(2)  and  removing  paragraph  (a)(3),  to 
provide  that  upon  approval  or 


promulgation  of  a  regulatory  program  for 
a  State,  that  program  and  30  CFR 
Subchapter  D  shall  apply  to  surface  coal 
mining  and  reclamation  operations 
taking  place  on  any  Federal  lands;  that 
is.  any  lands  containing  Federal  surface 
or  Federal  coal  or  both.  This  means  that 
where  surface  coal  mining  operations 
occur  on  lands  where  the  surface,  the 
minerals,  or  both,  are  federally  owned, 
the  Federal  lands  program  will  apply. 

IV.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  DOI  has  determined  that  this 
document  is  not  a  major  rule  under  the 
criteria  of  Executive  Order  12291 
(February  17, 1981)  and  certifies  that  it 
would  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibihty 
Act,  5  U.S.C  601  et  seq.  The  rule  does 
not  distinguish  between  small  and  large 
entities.  These  determinations  are  based 
on  the  findings  that  the  regulatory 
additions  in  the  rule  would  not  change 
costs  to  industry  or  to  the  Federal,  State, 
or  local  governments.  Furthermore,  the 
rule  produces  no  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

National  Environmental  Policy  Act 

The  proposed  rule  is  part  of  the 
Federal  lands  program,  the  promulgation 
of  which  is  exempt  under  section  702(d) 
of  SMCRA  (30  U.S.C.  1292(d)),  from 
compliance  with  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332(2)(C)). 

Author 

The  principal  author  of  this  proposed 
rule  is  Dr.  Fred  Block,  Branch  of  Federal 
and  Indian  Programs,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Avenue  NW., 
Washington,  DC  20240;  Telephone:  202- 
343-1864  (Commercial  or  FTS). 

List  of  Subjects  in  30  CFR  Part  740 

Coal  mining.  Public  lands.  Mineral 
resources.  Reporting  and  recordkeeping 


requirements.  Surface  mining. 
Underground  mining. 

Accordingly,  it  is  proposed  to  amend 
30  CFR  Part  740  as  follows: 

Date:  April  27. 1989. 

Michael  A.  Poling, 

Deputy  Assistant  Sccetary.  Land  and 
Minerals  Marogement 

PART  740— GENERAL 
REQUIREMENTS  FOR  SURFACE  COAL 
MINING  AND  RECLAMATION 
OPERATIONS  ON  FEDERAL  LANDS 

1.  The  authority  citation  for  Part  740 
continues  to  read  as  follows: 

Aulbority:  30  U.S.C.  1201  el  seq.  end  30 
U.S.C.  181  et  seq. 

2.  In  30  CFR  Part  740.  remove  "43  CFR 
Parts  3480-3487"  and  replace  it  with  "43 
CFR  Group  3400." 

3.  In  30  CFR  740.4,  paragraph  (d)(2)  is 
revised,  paragraph  (d)(3)  is  removed, 
paragraph  (d)(4)  is  redesignated  as 

'paragraph  (d)(3),  paragraph  (d)(5)  is 
revised  and  redesignated  as  paragraph 
(d)(4),  and  paragraphs  (d)  (6),  (7),  (8)  and 
(9)  are  redesignated  as  paragraphs  (d) 
(5),  (6),  (7),  and  (8),  to  read  as  follows: 

§740.4    Responstttiitict. 
•        •        •        *        • 

(d)  The  Bureau  of  Land  Management 
(BLM)  is  responsible  for 
***** 

(2)  Inspection  and  enforcement  of  the 
terms  and  conditions  of  coal  exploration 
licenses  and  operations  issued  and 
approved  pursuant  to  43  CFR  Group     ~ 
3400; 
***** 

(4)  Inspection  and  enforcement  with 
respect  to  the  terms  and  conditions  of 
recovery  and  protection  of  the  coal 
resource  as  required  by  43  CFR  Group 
4300; 


4.  In  §  740.11,  paragraph  {a)(2)  is 
revised  and  paragraph  (a)(3)  is  removed 
to  read  as  follows: 

§740.11    AppHcability. 

(a)  *  •  • 

(2)  Surface  coal  mining  and 
reclamation  operations  taking  place  on 
any  Federal  lands. 
•        *        •        •        • 

(FR  Doc.  89-12835  Filed  5-30-89:  8:45  amj 
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Part  IV 


Environmental 
Protection  Agency 


Asbestos-Containing  Materials  in  Schoois; 
EPA  Approved  Courses  and  Accredited 
Laboratories  Under  the  Asbestos  Hazard 
Emergency  Response  Act  (AHERA): 
Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS4207S;  FRL  3579-1  ] 

AabMtot-Contalning  Materials  m 
SdKMls;  EPA  Approvad  Courses  and 
Accraditad  Laboratorias  Under  ttta 
Aabaatoa  Hazard  Emargancy 
Rasponaa  Act  <AHERA) 

aqincy:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

summary:  In  section  206(c)(3)  of  Title  II. 
the  Administrator,  in  consultation  with 
affected  organizations,  was  directed  to 
publish  (and  revise  as  necessary]  a  list 
of  asbestos  courses  and  tests  in  effect 
before  the  date  of  enactment  of  this  title 
which  qualify  for  equivalency  treatment 
for  interim  accreditation  purposes,  and  a 
list  of  asbestos  courses  and  tests  which 
the  Administrator  determines  are 
consistent  with  the  Model  Plan  and 
which  will  qualify  a  contractor  for 
accreditation.  In  addition,  under  the 
amendment  to  TSCA  Title  II.  section 
206(f)  was  added  which  requires  the 
Administrator  to  publish  quarterly, 
beginning  August  31. 1988,  a  list  of  EPA- 
approved  asbestos  training  courses,  llie 
Administrator  is  also  required  to  publish 
on  a  quarterly  basis  beginning  August 
31, 1968.  a  list  of  laboratories  which 
have  received  accreditation  from  EPA. 
This  Federal  Register  notice  includes  the 
cumulative  seventh  hst  of  coiu^e 
approvals  and  a  list  that  includes  State 
accreditation  programs  that  EPA  has 
approved  as  meeting  the  requirements  of 
the  Model  Plan.  Additionally,  this  notice 
includes  the  most  current  list  of 
accredited  laboratories  as  of  May  31. 
1989. 

FOR  niRTHBN  INFORMATtON  CONTACT: 

Michael  M.  Stahl,  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Rm.  EB-44,  401  M  St.. 
SW.,  Washington,  DC  20460.  Telephone: 
(202)  382-3790.  TDD:  (204)  554-0551. 
SUPPLIMCNTARV  INFORMATION:  Section 
206  of  Title  II  of  the  Toxic  Substances 
Control  Act  (TSCA).  15  U.S.C.  2646. 
required  EPA  to  develop  a  Model 
Contractor  Accreditation  Plan  by  April 
20, 1987.  The  plan  was  issued  on  April 
20. 1987.  and  was  published  in  the 
Federal  Register  of  April  30, 1987  (52  FR 
15875).  as  Appendix  C  to  Subpart  E,  40 
CFR  Part  763. 

To  conduct  asbestos-related  work  in 
schools,  persons  must  receive 
accreditation  in  order  to  inspect  school 
buildings  for  asbestos,  develop 
management  plans,  and  design  or 
conduct  response  actions.  Such  persons 


can  be  accredited  by  States,  which  are 
required  under  Title  II  to  adopt 
contractor  accreditation  plans  at  least 
as  stringent  as  the  EPA  Model  Plan,  or 
by  completing  an  EPA-approved  training 
course  and  passing  an  examination  for 
such  course.  The  H'A  Model  Contractor 
Accreditation  Plan  establishes  those 
areas  of  knowledge  of  asbestos 
inspection,  management  plan 
development,  and  response  action 
technology  that  persons  seeking 
accreditation  must  demonstrate  and 
States  must  include  in  their 
accreditation  programs. 

In  the  Federal  Register  of  October  30, 
1987  (52  FR  41826).  EPA  promulgated  a 
final  "Asbestos-Containing  Materials  In 
Schools"  rule  (40  CFR  Part  763,  Subpart 
E)  which  required  all  local  education 
agencies  (LEAs)  to  identify  asbestos- 
containing  materials  (ACM)  in  their 
school  buildings  and  take  appropriate 
actions  to  control  the  release  of 
asbestos  fibers.  The  LEAs  are  also 
required  to  describe  their  activities  in 
management  plans,  which  must  be  made 
available  to  the  public  and  submitted  to 
State  governors.  Under  Title  II.  LEAs  are 
required  to  use  specially  trained  persons 
to  conduct  inspections  for  asbestos, 
develop  the  management  plans,  and 
design  or  conduct  major  actions  to 
control  asbestos.  The  new  rule  took 
effect  on  December  14, 198 '. 

The  length  of  initial  training  courses 
for  accreditation  under  the  Model  Plan 
varies  by  discipline.  Briefly,  inspectors 
must  take  a  3-day  training  course; 
management  planners  must  take  the 
inspection  course  plus  an  additional  2 
days  devoted  to  management  planning; 
and  abatement  project  designers  are 
required  to  have  at  least  3  days  of 
training.  In  addition,  asbestos 
abatement  contractors  and  supervisors 
must  take  a  4-day  training  course  and 
asbestos  abatement  workers  are 
required  to  take  a  3-day  training  course. 
For  all  disciplines,  persons  seeking 
accreditation  must  also  pass  an 
examination  and  participate  in  annual 
re-training  courses.  A  complete 
description  of  accreditation 
requirements  can  be  found  in  the  Model 
Accreditation  Plan  at  40  CFR  Part  763, 
Subpart  E,  Appendix  C.l.l.A  through  E. 

In  section  206(c)(3)  of  Title  II,  and  as 
amended  by  section  206(f),  the 
Administrator,  in  consultation  with 
affected  organizations,  is  directed  to 
publish  quarterly  a  list  of  asbestos 
courses  and  tests  in  effect  before  the 
date  of  enactment  of  this  title  which 
qualified  for  equivalency  treatment  for 
interim  accreditation  purposes,  and  a 
list  of  asbestos  courses  and  tests  which 
the  Administrator  determined  were 
consistent  with  the  Model  Plan  and 


which  qualify  a  contractor  for 
accreditation.  In  addition,  the  Agency 
has  included  in  this  notice  the  most 
current  list  of  laboratories  which  have 
received  interim  accreditation  from  EPA 
or  full  accreditation  from  NIST  for  the 
analysis  of  bulk  materials  for  asbestos 
by  polarized  light  microscopy  (PLM). 

The  Federal  Register  notice  of 
October  30, 1987,  included  the  initial  list 
of  course  approvals.  In  addition,  the  list 
included  State  accreditation  programs 
that  EPA  has  approved  as  meeting  the 
requirements  of  the  Model  Plan.  The 
second  Federal  Register  notice  of 
February  10. 1988  (53  FR  3982).  the  third 
Federal  Register  notice  of  June  1. 1988 
(53  FR  20066).  the  fourth  Federal 
Register  notice  of  August  31. 1988  (53  FR 
33574),  the  fifth  Federal  Register  notice 
of  November  30, 1988  (53  FR  48424),  and 
the  sixth  Federal  Register  notice  of  . 
February  28. 1989  (54  FR  8438)  were 
cumulative  listings  of  EPA  course 
approvals  and  EPA  approved  State 
accreditation  programs. 

This  Federal  Register  notice  is  divided 
into  five  units.  Unit  I  discusses  EPA 
approval  of  State  accreditation 
programs.  Unit  II  covers  EPA  approval 
of  training  courses.  Unit  III  discusses 
EPA  approval  of  training  courses  for 
interim  accreditation.  Unit  IV  provides 
the  list  of  State  accreditation  programs 
and  training  courses  approved  by  EPA 
as  of  April  1989.  Unit  V  contains  a 
listing  of  all  laboratories,  under  the  EPA 
Interim  Accreditation  Program  and  the 
National  Institute  of  Standards  and 
Technology  (NIST)  accreditation 
program  for  laboratories  that  are 
conducting  analysis  of  bulk  samples  of 
ACM.  Subsequent  Federal  Register 
notices  will  add  other  State  programs 
and  training  courses  as  well  as 
accredited  laboratories  to  this  seventh 
cumulative  Hst. 

I.  EPA  Approval  of  State  Accreditation 
Programs 

As  discussed  in  the  Model  Plan,  EPA 
is  able  to  approve  State  accreditation 
programs  that  the  Agency  determines 
are  at  least  as  stringent  as  the  Model 
Plan.  In  addition,  the  Agency  is  able  to 
approve  individual  disciplines  within  a 
State's  accreditation  program.  For 
example,  a  State  that  currently  only  has 
an  accreditation  requirement  for 
inspectors  can  receive  EPA  approval  for 
that  discipline  immediately  rather  than 
waiting  to  develop  accreditation 
requirements  for  all  disciplines  in  the 
Model  Plan  before  seeking  EPA 
approval.  EPA  can  also  approve  State 
training  programs  that  do  not  fully  meet 
the  Model  Plan's  requirements  but  do 


meet  the  requirements  for  interim 
accreditation. 

As  listed  in  Unit  IV.  Arkansas.  Iowa. 
Kansas.  Massachusetts.  Michigan. 
Minnesota.  New  Jersey,  North  Dakota, 
Oregon,  Rhode  Island,  South  Dakota, 
and  Virginia  have  received  EPA  full 
approval  for  two  accreditation 
disciplines,  abatement  workers  as  well 
as  contractors  and  supervisors,  that  are 
at  least  as  stringent  as  the  Model  Plan. 
In  addition,  the  States  of  Iowa. 
Massachusetts.  Michigan,  North  Dakota. 
South  Dakota,  and  Virginia  have 
received  full  approval  for  their 
inspector/management  planner  and 
project  designer  disciplines.  Any 
training  courses  in  those  disciplines 
approved  by  the  aforementioned  States 
are  EPA-approved  courses  for  purposes 
of  accreditation.  These  training  courses 
are  EPA-approved  courses  for  purposes 
of  TSCA  Title  II  in  these  States  and  in 
all  States  without  an  EPA-approved 
accreditation  program  for  that 
discipline.  Current  lists  of  training 
courses  approved  by  Arkansas, 
Massachusetts,  Michigan,  New  Jersey, 
North  Dakota.  Oregon.  Rhode  Island. 
South  Dakota  and  Virginia  are  listed 
under  Unit  IV.  Kansas,  Michigan. 
Minnesota  and  North  Dakota  do  not 
have  separate  provider  Hstings  since  the 
States  have  not  independently  approved 
any  additional  courses. 

Each  State  accreditation  program  may 
have  different  requirements  for  State 
accreditation.  For  example.  New  Jersey 
requires  participants  of  their  courses  to 
take  the  State  exam.  Therefore,  those 
New  Jersey  approved  course  sponsors 
who  are  contemplating  presenting  the 
training  in  another  Slate  must  develop 
their  own  examination.  They  must  also 
submit  a  detailed  statement  about  the 
development  of  the  course  examination 
as  required  by  the  Model  Plan  to  the 
Regional  Asbestos  Coordinator  in  their 
region  for  EPA  approval. 

EPA  has  also  approved  a  number  of 
State  programs  for  purposes  of  providing 
interim  accreditation  for  persons  who 
have  met  the  training  and  examination 
requirements  of  these  State  programs. 
Persons  meeting  such  requirements  in 
these  States  have  completed  a  training 
course  and  examination  similar  to  the 
Model  Plan's  requirements  before 
December  14. 1987.  However,  these 
individuals  must  become  fully 
accredited  within  the  time  period 
specified  in  the  Model  Plan. 

States  that  have  approval  for  interim 
accreditation  purposes  for  abatement 
contractors,  supervisors,  and  workers 
include  Alaska  and  Washington.  Illinois 
has  approval  for  interim  accreditation 
purposes  for  abatement  workers  only. 
Persons  with  interim  accreditation  in 


these  States  are  eligible  to  conduct  work 
during  the  time  period  specified  in  the 
Model  Plan.  However,  these  persons 
must  eventually  become  fully 
accredited.  In  addition,  these  persons 
must  take  a  complete  EPA-approved 
course  (see  Unit  II)  or  an  EPA-approved 
State  program's  course  for  full 
accreditation.  In  most  States,  the 
complete  course  will  have  to  be  taken 
before  autumn  1989.  All  States  programs 
nationwide  that  do  not  fully  meet  the 
Model  Plans  requirements  must  be 
upgraded  within  the  time  period 
specified  in  TSCA  Title  II  to  be  a!  least 
as  stringent  as  the  Model  Plan. 

II.  EPA  Approval  of  Training  Courses 

A  cumulative  list  of  training  courses 
approved  by  EPA  is  listed  under  Unit  IV. 
The  examinations  for  these  approved 
courses  under  Unit  IV  have  also  been 
approved  by  EPA.  EPA  has  three 
categories  of  course  approval:  full, 
contingent,  and  approved  for  interim 
accreditation.  Courses  approved  for 
interim  accreditation  will  be  discussed 
in  Unit  III. 

Full  approval  means  EPA  has 
reviewed  and  found  acceptable  the 
course's  written  submission  seeking 
EPA  approval  and  has  conducted  an  on- 
site  audit  and  determined  that  the 
training  course  meets  or  exceeds  the 
Model  Plan's  training  requirements  for 
the  relevant  discipline. 

Contingent  approval  means  the 
Agency  has  reviewed  the  course's 
written  submission  seeking  EPA 
approval  and  found  the  material  to  be 
acceptable  (i.e.,  the  written  course 
materials  meet  the  Model  Plan's  training 
course  requirements).  However,  EPA 
has  not  yet  conducted  an  on-site  audit. 

Successful  completion  of  either  a  fully 
approved  course  or  a  contingently 
approved  course  provides  full 
accreditation  for  course  attendees.  If 
EPA  subsequently  audits  a  contingently 
approved  course  and  withdraws 
approval  due  to  deficiencies  discovered 
during  the  audit,  future  course  offerings 
would  no  longer  have  EPA  approval. 
However,  withdrawal  of  EPA  approval 
would  not  effect  the  accreditation  of 
persons  who  took  previously  offered 
training  courses,  including  the  course 
audited  by  EPA. 

EPA-approved  training  courses  listed 
under  Unit  IV  are  approved  on  a 
national  basis.  EPA  has  organized  Unit 
IV  by  EPA  Region  to  assist  the  public  in 
locating  those  training  courses  that  are 
offered  nearby.  Training  courses  are 
listed  in  the  Region  where  the  training 
course  is  headquartered.  Although 
several  sponsors  offer  their  courses  in 
various  locations  throughout  the  United 
States,  a  large  number  of  course 


sponsors  provide  most  of  their  training 
within  their  own  Region. 

EPA-approved  State  accreditation 
programs  have  the  authority  to  have 
more  stringent  accreditation 
requirements  than  the  .Model  Plan.  As  a 
result,  some  EPA-approved  training 
courses  listed  under  Unit  IV  may  not 
meet  the  requirements  of  a  particular 
State's  accreditation  program.  Sponsors 
of  training  courses  and  persons  who 
have  received  accreditation  or  are 
seeking  accreditation  should  cont.irt 
individual  States  to  check  on 
accreditation  requirements. 

A  number  of  training  courses  offered 
before  EPA  issued  the  Model  Plan 
equaled  or  exceeded  the  subsequently 
issued  Model  Plan's  training  course 
requirements.  These  courses  are  lifted 
under  Unit  IV  as  being  fully  appro-,  ed.  It 
should  be  noted  that  persons  who  have 
successfully  completed  these  courses 
are  fully  accredited:  they  are  not  l-ni-ed 
only  to  being  accredited  on  an  interim 
basis. 

HI.  EPA  Approval  of  Training  Courses 
for  Interim  Accreditation 

TSCA  Title  II  enables  EPA  to  permit 
persons  to  be  accredited  on  an  interim 
basis  if  they  have  attended  previous 
EPA-approved  asbestos  training  and 
have  passed  (or  pass]  an  asbestos 
examination.  As  a  result,  the  Agent  y 
has  approved  training  courses  offered 
previously  for  purposes  of  accrediting 
persons  on  an  interim  basis.  Only  those 
persons  who  have  taken  training 
courses  since  January  1. 1985,  will  be 
considered  under  these  interim 
accreditation  provisions.  In  addition. 
EPA  will  not  grant  interim  accreditbfion 
to  any  person  who  takes  an  equivalent 
training  course  after  the  date  on  which 
the  asbestos-in-schools  rule  took  effect 
(i.e..  December  14, 1987).  This 
accreditation  is  interim  since  the  person 
shall  be  considered  accredited  for  only  1 
year  after  the  date  on  which  the  St.iie 
where  the  person  is  employed 
establishes  an  accrediiation  progra.Ti  at 
least  as  stringent  as  the  EPA  Model 
Plan.  If  the  State  does  not  adopt  an 
accreditation  program  within  the  f;.-^e 
period  required  by  Title  II,  persons  with 
interim  accreditation  must  become  fully 
accredited  within  1  year  after  the  c*rf;e 
the  State  was  required  to  have 
established  a  program.  These  persons 
must  take  a  complete  EPA-apprcved 
course  (see  Unit  II)  or  an  EPA-appro\  ud 
State  program's  course  for  full 
accreditation.  In  most  Slates,  the 
complete  course  will  have  to  be  taken 
before  autumn  1989. 

Under  the  Model  Plan,  an  equi\al«">t 
training  course  for  intermi  accreditation 
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purposes  is  one  that  is  essentially 
similar  in  length  and  content  to  the 
curriculum  found  in  the  Model  Plan.  In 
addition,  an  equivalent  examination 
must  be  essentially  similar  to  the 
examination  requirements  found  in  the 
Model  Plan. 

Persons  who  have  taken  equivalent 
courses  in  their  discipline  for  purposes 
of  interim  accreditation,  and  can 
produce  evidence  that  they  have 
successfully  completed  the  course  by 
passing  an  examination,  are  accredited 
on  an  interim  basis  under  TSCA  Title  II. 
Evidence  of  successful  completion  of  a 
course  would  include  a  certificate  or 
photo  identification  card  that  showed 
the  person  completed  the  training  course 
on  a  certain  date  and  passed  the 
examination. 

For  persons  who  took  one  of  the  EPA- 
approved  courses  for  interim 
accreditation  listed  under  Unit  IV,  but 
did  not  take  the  course's  examination, 
these  persons  may  become  accredited 
on  an  interim  basis  by  passing  an 
examination  at  an  EPA-funded  training 
center.  These  EPA-funded  training 
centers  are  listed  under  Unit  IV.  Before 
taking  the  examination,  persons  must 
provide  evidence  to  the  EPA-funded 
center  that  they  previously  had  taken 
one  of  the  training  courses  listed  under 
Unit  IV  that  is  approved  by  EPA  for 
interim  accreditation. 

The  New  York  City  Department  of 
Environmental  Protection,  Bureau  of  Air 
Resources  has  a  training  program  for 
asbestos  abatement  workers  and 
contractors/supervisors  that  does  meet 
the  requirements  for  EPA  approval  of 
training  courses  for  interim 
accreditation  (See  Unit  IV,  Region  II]. 
As  a  result,  persons  who  have  met  the 
training  and  examination  requirements 
of  the  New  York  City  Abatement 
Worker  (i.e.,  "handler"  or  Contractor/ 
Supervisor  program  between  April  1, 
1987  and  December  14, 1987,  are 
accredited  as  listed  under  Unit  IV  on  an 
interim  basis. 

Courses  approved  by  EPA  as  of  April 
1989  for  interim  accreditation  are  listed 
under  Unit  IV.  Examinations  offered  by 
these  courses  also  are  approved  for 
purposes  of  interim  accreditation. 

IV.  List  of  EPA-Approved  State 
Accreditation  Pn^ams  and  Training 
Courses 

The  seventh  cumulative  listing  of 
EPA-approved  State  accreditation 
programs  and  training  courses  is  listed 
in  Unit  IV.  As  discussed  above, 
quarterly  notifications  of  EPA  approval 
of  State  accreditation  programs  and 
FPA  approval  of  training  courses  will  be 
published  in  subsequent  Federal 
Register  notices.  The  closing  date  for  the 


acceptance  of  submissions  to  EPA  for 
inclusion  in  this  seventh  notice  was 
April  1989.  Omission  from  this  hst  does 
not  imply  disapproval  by  EPA.  nor  does 
the  order  of  the  courses  reflect  priority 
or  quality.  The  format  of  the  notification 
lists  first  the  State  accreditation 
programs  approved  by  EPA,  followed  by 
EPA-approved  training  courses  listed  by 
Region.  The  name,  address,  phone 
number,  and  contact  person  is  provided 
for  each  training  provider  followed  by 
the  courses  and  type  of  course  approval 
(i.e..  full,  contingent,  or  for  interim 
purposes).  Unless  otherwise  specified  by 
an  alternative  date,  interim  approvals 
are  issued  from  January  1, 1985. 

As  of  April  28. 1989.  a  total  of  438 
training  providers  are  offering  1160  EPA- 
approved  training  courses  for 
accreditation  under  TSCA  Title  II.  There 
are  352  asbestos  abatement  worker 
courses,  253  contractor/supervisor 
courses,  148  inspector/  management 
planner  courses,  13  inspector  only 
courses,  and  15  project  designer  courses. 
In  addition,  EPA  has  approved  379 
refresher  courses.  Fifteen  States  have 
either  interimly  or  fully  approved  State 
accreditation  programs  in  one  or  more 
disciplines. 

The  EPA-funded  model  course  for 
inspectors  and  management  planners  is 
available  in  final  form.  In  addition,  a 
previous  EPA  developed  course  for 
asbestos  abatement  contractors  and 
supervisors  has  been  revised  and  is 
available  in  final  form  for  interested 
parties  that  plan  to  offer  training 
courses.  EPA  anticipates  that  its  model 
worker  course  will  be  available  in 
autumn  1989.  A  fee  for  each  course  will 
be  charged  to  cover  the  reproduction 
costs  for  the  written  and  visual  aid 
materials.  Interested  parties  should 
contact  the  following  firm  to  receive 
copies  of  the  training  courses:  ATLIS 
Federal  Services.  Inc..  EPA  AHERA 
Program,  6011  Executive  Blvd., 
Rockville,  MD  20852.  Phone  number: 
(301)  468-1916. 

The  following  is  the  cumulative  list  of 
EPA-approved  State  accreditation 
programs  and  training  courses: 

Approved  State  Accreditation  Programs 
(l)(a)S/ofe.- Alaska. 

State  Agency:  Department  of  Labor, 

Address:  P.O.  Box  1149,  Juneau,  AK 

99802,  Contact:  Richard  Arab,  Phone: 

(907)  465-4856. 

(b)  Approved  Accreditation  Program 
Disciplines: 
Abatement  Worker  (interim  from  lO/l/ 

85). 
Contractor/Supervisor  (interim  from  10/ 

1/85). 

(2)(a)  State:  Arkansas. 


State  Agency:  Arkansas  Dept.  of 
Pollution  Control  and  Ecology, 
Address:  8001  National  Dr.,  P.O.  Box 
9583.  Little  Rock.  AR  72209,  Contact: 
Wilson  Tolefree.  Phone:  (501)  562- 
7444. 
(b)  Approved  Accreditation  Program 

Disciplines: 

Abatement  Worker  (interim  from  11/22/ 
85). 

Abatement  Worker  (full  from  1/22/88). 

Contractor/Supervisor  (interim  from  11/ 
22/85). 

Contractor/ Supervisor  (full  from  1/22/ 
88). 

Arkansas  Department  of  Pollution 
Control  and  Ecology,  EPA-Approved 
Courses  for  Abatement  Workers  and 
Contractor/Supervisors 

(i)(a)  Training  Provider  Arkansas 
Laborers  Training  Fund. 
Address:  4501  West  61st  St..  Little  Rock, 

AR  72209,  Contact:  W.  Rudy  Osborne, 

Phone:  (501)  562-5953. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  5/2/88. 
{ii)(a)  Training  Provider:  Asbestos 

Training  &  Employment,  Inc. 
Address:  809  East  11th  St..  Michigan 

City.  AR  46360,  Contact:  Bruce  H. 

Connell.  Phone:  (219)  874-7348. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/18/88. 
(iii)(a)  Training  Provider:  Critical 

Environmental  Training.  Inc. 
Address:  5815  Gulf  Freeway.  Houston, 

AR  77023.  Contact:  Charles  M. 

Flanders.  Phone:  (713)  921-8921. 

(b)  Approved  Courses: 

Abatement  Worker. 
Contractor/Supervisor. 

(c)  Dale  of  Certification:  9/12/88. 
(iv)(a)  Training  Provider: 

Environmental  Institute. 

Address:  350  Franklin  Rd.,  Suite  300, 
Marietta.  AR  30067,  Contact:  Eva 
Clay,  Phone:  (404)  425-2000. 

(b)  Approved  Course: 
Contractor/Supervisor. 

(c)  Date  of  Certification:  10/7/88. 
(v)(a)  Training  Provider: 

Environmental  Technologies. 

Address:  P.O.  Box  21243,  Little  Rock,  AR 

72221,  Contact:  Phyllis  Moore.  Phone: 

(501)  569-3248. 

(b)  Approved  Courses: 

Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  3/16/88. 
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(vi)(a)  Training  Provider:  Hall- 
Kimbrell  Environmental  Services. 
Address:  P.O.  Box  307,  Lawrence,  AR 

66044,  Contact:  Patrick  Shrepf,  Phone- 

(913)  749-2331. 

[h]  Approved  Courses:    - 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Dots  of  Certification:  Qj^jOfi. 

(vii)(a)  Training  Provider: 
Professional  Asbestos  Training  Service. 
Address:  P.O.  Box  45233.  Little  Rock,  AR 

72214,  Contact:  Harold  Lewis,  Phone: 

(501)  223-3230. 

[h]  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

{c)Date  of  Certification:  4/18/88. 

(viii)(a)  Training  Provider:  University 
of  Arkansas. 

Address:  521  South  Razorback  Rd., 
Fayettville.  AR  72701,  Contact:  Greg 
Weeks,  Phone:  (501)  575-6175. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  10/7/88. 
(3)(a)  State:  Illinois. 

State  Agency:  Illinois  Dept.  of  Public 
Health,  Address:  525  West  Jefferson 
St..  Springfield,  IL  62702,  Contact: 
Kent  Cook,  Phone:  (217)  785-5919. 

(b)  Approved  Accreditation  Program 
Discipline: 

Abatement  Worker  (interim  from  11/29/ 
85). 

(4)(a)  Stale:  Iowa. 
State  Agency:  Iowa  Department  of 
Education  Administrative  Finance 
School  Plant  Facilities,  Address: 
Grimes  State  Office  Bldg..  Des 
Moines.  LA  50319-0146,  Contact:  C. 
Milt  Wilson,  Phone:  (515)  281-4743. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  11/30/87). 
Contractor/Supervisor  (full  from  11/30/ 

87). 
Inspector  (full  from  11/30/87). 
Inspector/Management  Planner  (full 

from  11/30/87). 
Project  Designer  (full  from  11/30/87). 

lov^a  Deparlmenl  of  Education 
Administrative  Finance  School  Plant 
Facilities.  EPA-Approved  Courses  for 
Abatement  Workers,  Contractor/ 
Supervisors.  Inspector/Management 
Planners,  and  Project  Designers 

(i)(a)  Training  Provider:  Iowa 
Environmental  Ser\'ices.  Inc. 
Address:  820  First  St..  Suite  200.  West 

Des  Moines,  lA  50365.  Contact:  Glenn 

Sawyer,  Phone:  (515)  279-8042. 

(b)  Approved  Course: 


Abatement  Worker. 

(c)  Date  of  Certiftcation:  3/27/89. 
(5)(a)  State:  Kansas. 

State  Agency:  Kansas  Dept.  of  Health 
and  Environment  Environmental 
Toxicology  Section,  Address:  Forbes 
Field  Building  321,  Topeka,  KS  66620- 
7430,  Contact:  John  C.  Irwin,  Phone: 
(913)  296-1500. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (interim  from  11/6/ 
86).* 

Abatement  Worker  (full  from  12/16/ 
87).* 

Contractor/Supen,'isor  (interim  from  11/ 
6/86). 

Contractor/Supervisor  (full  from  12/16/ 
87). 

(6)(a)  State:  Massachusetts. 
State  Agency:  Massachusetts 
Department  of  Labor  &  Industries; 
Division  of  Occupational  Hygiene, 
Address:  1001  Wafertown  St.,  West 
Newton,  MA  02165,  Contact:  Dick 
Levine,  Phone:  (617)  727-3567. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  10/30/87). 
Contractor/Supervisor  (fufi  from  10/30/ 
87). 

Inspector  (full  from  10/30/87). 
Inspector/Management  Planner  (full 

from  10/30/87). 
Project  Designer  (full  from  10/30/87). 

Massachusetts  Department  of  Health, 
EPA-Approved  Courses  for  Abatement 
Workers,  Contractors /Supervisors, 
Inspector/Management  Planners,  and 
Project  Designers 

(i)(a)  Training  Provider:  A  &  S 
Insultation  Inc. 
Address:  2213  North  Delsea  Dr., 

Vineland,  MA  08360,  Contact;- William 

Clark,  Phone:  (609)  692-0883. 

(b)  Approved  Course: 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/4/88. 
(ii)(a)  Training  Provider:  Abatement 

Technical  Corporation  c/o  Ecosystems, 
Inc. 

Address:  5  North  Meadow  Rd., 
Medfield,  MA  02052,  Contact:  Joseph 
C.  Mohen,  Phone:  (609)  692-0883. 

(b)  Approved  Courses: 
Abatement  V/orker. 
Contractor/Supervisor. 
Inspector/Management  Planner. 
Project  Designer. 

(c)  Date  of  Certification:  4/28/88. 
(iii)(a)  Training  Provider:  Asbestos 

Workers  Union  Local  s:6. 


■  Applies  only  to  workers  who  have  taken  the 
Kansas  Contractors/Supen  isor  course  and  passed 
the  State's  worker  exam. 


Address:  1725  Revere  B-i^ch  Pwy.. 
Everett.  MA  02149,  Contact:  James  P. 
McCourt.  Phone:  (6i;)  387-2679. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  nf  CertificoLim:  4/25/88. 
(iv)(a)  Training  Provider  Astoria 

Industries. 

Address:  533  Stewart  Avp,.  BrookK  n. 

MA  112.72.  Contact:  Gi^vy  Dipaolo. 

Phone:  (718)387-0011. 

[h]  Approved  Course:     - 
Abatement  Worker. 

(c)  Date  c>' Certificctio.i:  4/8/88. 

(v)(a)  Training  Provide:-:  BC}^\. 
Engineering. 

Address:  12  Alfred  St..  Suite  300. 
Wobuni.  MA  01801.  Contact;  Pam 
Evans.  Phone:  (617)  935-7080. 

(b)  Appealed  Courses: 
Abatement  Worker. 
Inspector/Management  Planner. 
Project  Designer. 

(c)  Date  of  Certification:  4/28/88. 
(vi)(a)  Training  Provider  Briggs 

Associates.  Inc. 

Address:  400  Hingham  St..  P.O.  Box  369. 
Rockland.  MA  02370.  Contact;  Paul 
Skorohod.  Phone:  (61 ')  871-6040. 

(b)  Approved  Course: 
Project  Designer. 

(c)  Date  of  Certification:  11/10/88. 
(vii)(a)  Training  Provider  Certifit-d 

Engineering  &  Testing  Co..  Inc. 

Address:  100  Grossman  Dr..  Brainlree, 
MA  02184.  Contact:  Robert 
Thomburgh.  Phone;  (G17)  849-0111. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
Inspector/Management  Planner. 
Project  Designer. 

(c)  Date  of  Certification:  9/26/88. 
(viii)(a)  Training  Provider  Con-Tcsf. 

Inc. 

Address:  P.O.  Box  591,  E.isf 
Longmeadow,  MA  01028.  Contact: 
Brenda  Bolduc,  Phone:  (413)  525-11^8. 

(b)  Approved  Courses: 
.■\batement  Worker. 
Contractor/Supervisor. 
Inspector/Management  Planner. 
Project  Designer. 

(c)  Date  of  Certification:  2/25/89. 
(ix)(a)  Training  Provider  Dennison 

Environmental,  Inc. 

Address:  35  Industrial  Hwy..  Woburn. 

MA  01880.  Contact:  Joan  Ryan.  Phone: 

(617)  932-9400. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
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Inspector. 
Project  Designer. 

(c)  Date  of  Certification:  4/afBfi. 

(x)(a)  Training  Provider 
Environmeniui  Training  Corp. 
Address:  100  Moody  St..  Suite  200, 

Ludlow.  MA  01056.  Contact:  Ann 

Folta,  Phone:  (413)  589-1882. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
Project  Designer. 

(c)  Date  of  Certification:  8/5/88. 
(xi)(a)  Training  Provider: 

Environmental  Training  Services. 
Address:  115  New  Boston  St.,  Wobum, 

MA  01801,  Contact:  Kenneth  P. 

Martin.  Jr.,  Phone:  (617)  938-6062. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
Project  Designer. 

(c)  Date  of  Certification:  4/8/88. 
(xii)(a)  Training  Provider:  General 

Physics  Corp. 

Address:  6700  Alexander  Bell  Dr., 
Columbia,  MA  21046,  Contact:  Andy 
Marsh,  Phone:  (301)  290-2300. 

(b)  Approved  Courses: 
Contractor/Supervisor. 
Project  Designer. 

(c)  Date  of  Certification:  9/6/88. 
(xiii)(a)  Training  Provider  Hall- 

Kimbrell  Environmental  Services. 
Address:  P.O.  Box  307,  Lawrence,  MA 

66046.  Contact:  Alice  Hart,  Phone: 

(800)  346-2860. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
Inspector/Management  Planner. 
Project  Designer. 

(c)  Date  of  Certification:  4/25/88. 
(xiv](a)  Training  Provider:  Harvard 

School  of  Public  Health. 

Address:  677  Huntington  Ave.,  Boston. 

MA  02115,  Contact:  William  A. 

Burgass,  Phone:  (617)  732-1171. 

(b)  Approved  Courses: 
Contractor/Supervisor. 
Inspector/Management  Planner. 
Project  Designer. 

(c)  Date  of  Certification:  2/25/88. 
(x\){a)  Training  Provider:  Hygeia,  Inc. 

Address:  303  Bear  Hill  Rd.,  Waltham. 
MA  02154.  Contact:  Cynthia  Whalen. 
Phone:  (617)  890-4999. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
Project  Designer. 

(c)  Date  of  Certification:  8/5/88. 
(xvi)(a)  Training  Provider 

Hygienetics.  Inc. 


Address:  150  Causeway  St.,  Boston,  MA 
02114.  Contact:  Marybeth  Carver, 
Phone:  (617)  723-4664. 

(b)  Approved  Courses: 
Contractor/Supervisor. 
Inspector/Management  Planner. 
Project  Designer. 

(c)  Date  of  Certification:  2/25/89. 
(xvii)(a)  Training  Provider  Institute 

for  Environmental  Education. 

Address:  208  West  Cummings  Pk., 
Wobum,  MA  01801,  Contact:  Lisa 
Stammer,  Phone:  (617)  935-0664. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
Inspector/Management  Planner. 
Project  Designer. 

(c)  Date  of  Certification:  4/28/88. 
(xviii)(a)  Training  Provider  JF  Walton 

&Co. 

Address:  201  Marginal  St..  P.O.  Box 
6120.  Chelsea,  MA  02150,  Contact: 
Richard  King,  Phone:  (617)  884-0350. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  3/28/8a 
(xix)(a)  Training  Provider  Kaselaan  & 

D'Angelo  Associates. 

Address:  500  Victory  Rd.,  Suite  270, 
North  Quincy,  MA  02171,  Contact: 
David  Kaplan,  Phone:  (617)  472-1330. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
Inspector/Management  Planner. 
Project  Designer. 

(c)  Date  of  Certification:  2/25/88. 
(xx)(a)  Training  Provider  Mystic  Air 

Quality  Consultants. 

Address:  1085  Buddington  Rd.,  Groton. 
MA  06340,  Contact:  Christopher 
Eident,  Phone:  (203)  449-8903. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
Project  Designer. 

(c)  Date  of  Certification:  1/11/89. 
(xxi)(a)  Training  Provider:  National 

Asbestos  Training  Center  of  Kansas. 

Address:  6600  College  Blvd.,  Overland 
Park,  MA  66211,  Contact:  Lani 
Himegamer,  Phone:  (913)  491-0181. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

[c]  Date  of  Certification:  5/20/89. 
{xxii)(a)  Training  Provider  National 

Training  Fund/Workers  Institute  for 

Safety  &  Health  (WISH). 

Address:  1126  Sixteenth  St..  NW. 
Washington.  MA  20036.  Contact:  Scott 
Schneider,  Phone:  (202)  887-1980. 
(b)  Approved  Courses: 


Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/10/88. 

(xxiii)(a)  Training  Provider  New 
England  Laborers  Training  Trust  Fund. 
Address:  37  East  St.,  Hopkinton,  MA 

01748-2699,  Contact:  James  Merloni, 

Jr..  Phone:  (908)  435-6316. 

(b)  Approved  Courses: 

Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  2/25/89. 
(xxiv){a)  Training  Provider:  Northern 

Asbestos  Abatement  Co. 
Address:  757  A  Turnpike  St..  North 

Andover,  MA  01845.  Contact:  J. 

William  Vitta,  Phone:  (508)  681-8711. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
Project  Designer. 

(c)  Date  of  Certification:  3/18/89. 
(xxv)(a)  Training  Provider:  O'Brien  & 

Gere  Engineers.  Inc. 

Address:  1304  Buckley  Rd.,  Syracuse, 

MA  13221,  Contact:  Edwin  Tifft, 

Phone:  (315)  451-4700. 

(b)  Approved  Courses: 
Inspector/Management  Planner. 
Project  Designer. 

(c)  Date  of  Certification:  11/7/88. 
(xxvi)(a)  Training  Provider:  Quality 

Control  Services,  Inc. 

Address:  10  Lowell  Junction  Rd.. 
Andover,  MA  018ia  Contact:  Ajay 
Pathak,  Phone:  (508)  475-0623. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/6/89. 
(xxvii)(a)  Training  Provider  Safety 

Council  of  Western  Massachusetts. 
Address:  90  Berkshire  Ave.,  Springfield, 

MA  01109,  Contact:  Tate  Berkan. 

Phone:  (413)  737-7908. 

(b)  Approved  Courses: 
Abatement  Worker. 
Project  Designer. 

(c)  Date  of  Certification:  6/21/88. 
(xxviii)(a)  Training  Provider:  The 

Environmental  Institute. 

Address:  350  Franklin  Rd.,  Suite  300, 
Marietta,  MA  30067,  Contact:  Bill 
Ewing,  Phone:  (404)  425-2000. 

(b)  Approved  Courses: 
Contractor/ Supervisor. 
Inspector/Management  Planner. 
Project  Designer. 

(c)  Date  of  Certification:  10/28/88. 
(xxix)(a)  Training  Provider  Tufts 

University  Asbestos  Information  Center. 


Address:  474  Boston  Ave..  Medford,  MA 
02155,  Contact:  Brenda  Cole,  Phone: 
(617)  381-3531. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
Inspector/Management  Planner. 
Project  Designer. 

(c)  Date  of  Certification:  3/16/88. 
(xxx)(a)  Training  Provider  Universal 

Engineering  Corp. 

Address:  100  Boylston  St.,  Boston,  MA 
02116,  Contact:  Janet  Hester,  Phone: 
(617)  542-8216. 

(b)  Approved  Course: 
Project  Designer. 

(c)  Date  of  Certification:  8/5/8a 
(xxxi)(a)  Training  Provider 

University  of  Massachusetts,  Division  of 
Environmental  Health  &  Safety. 
Address:  N414  Morrill  Science  Center. 
Amherst,  MA  01003,  Contact  Donald 
Robinson,  Phone:  (413)  545-2632. 

(b)  Approved  Course: 
Project  Designer. 

(c)  Date  of  Certification:  10/3/8a 
(7)(a)  State:  Michigan. 

State  Agency:  State  of  Michigan  Dept  of 
Public  Health,  Address:  3500  North 
Logan.  P.O.  Box  30035.  Lansing.  MI 
48909.  Contact:  Bill  DeLiefde.  Phone: 
(517)  335-8186. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  4/13/89). 
Contractor/Supervisor  (full  from  4/13/ 

89). 
Inspector  (fall  from  Alnlm). 
Inspector/Management  Planner  (full 

from  4/13/88). 
Project  Designer  (full  from  4/13/89). 

(8)(a)  State:  Minnesota. 
State  Agency:  Minnesota  Dept.  of  Public 

Health  Section  of  Occupational 

Health.  Address:  717  Southeast 

Delaware  St.,  Minneapolis,  MN  55440. 

Contact:  Darrell  E.  Anderson.  Phone: 

(612)  623-5380. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  10/3/88). 
Contractor/Supervisor  (full  from  10/3/ 
88). 

(9j(a)  State:  New  Jersey. 

State  Agency:  State  of  New  Jersey  Dept 
of  Health,  Address:  CN  360,  Trenton, 
NJ  08625-0360.  Contact  James 
Brownlee,  Phone:  (609)  984-2193.    . 
(b)  Approved  Accreditation  Program 

Disciplines: 

Abatement  Worker  (full  from  6/18/85). 

Confractor/Supervisor  (full  from  6/18/ 
85). 


Nev^  Jersey  Department  of  Health,  EPA- 
Approved  Courses  for  Abatement 
Workers  and  Con  tractors /Supervisors 

•NOTE.-New  Jersey  approved  course 
providers  who  present  the  training  in  another 
State  must  develop  their  own  examination. 
They  must  also  submit  a  detailed  statement 
about  the  development  of  the  course 
examination,  as  required  by  the  Model  Plan, 
to  the  Regional  Asbestos  Coordinator  in  their 
Region  for  EFA  approval. 

(i)(a)  Training  Provider  A  &  S 
Insulation  Co.,  Inc. 

Address:  2213  North  Delsea  Dr., 
Vineland,  NJ  08360.  Contact:  William 
Clark,  Phone:  (609)  692-0883. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/ Supervisor. 

(c)  Date  of  Certification:  5/20/85. 
(ii)(a)  Training  Provider  Alternative 

Ways. 

Address:  100  Essex  Ave.,  Ballmawr,  NJ 

08031,  Contact-  John  Smith,  Phone: 

(609)  933-3300. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  4/25/85. 
(iii)(a)  Training  Provider  Asheslos 

Abatement  Council,  AWCL 

Address:  1600  Cameron  Street 
Alexandria.  NJ  22314-2705.  Contact 
Gene  Fisher.  Phone:  (703)  684-2924. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/  Supervisor. 

(c)  Date  of  Certification:  6/17/87. 
(iv)(a)  Training  Provider  Asbestos 

Training  Academy  -  NJ. 

Address:  218  Cooper  Center. 
Pennsauken.  NJ  08109.  ConUct  Jeon 
Bodman  or  Ron  Rominski.  Phone: 
(609)  488-9200. 

(b)  Approved  Courses: 
Abatement  Worker. 
Confractor/Supervisor. 

(c)  Date  of  Certification:  5/1/88. 
(v)(a)  Training  Provider:  Asbestos 

Training  Academy  -  NY. 

Address:  315  West  36th  St,  9th  Floor. 
New  York,  NJ  lOOia  Contact:  Richard 
Green  or  C.  Hicks,  Phone:  (212)  971- 
0370. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  1/4/88. 
(vi)(a)  Training  Provider:  Asbestos 

Training  Institute-  LVI,  Inc. 

Address:  247  Huyler  St.,  South 
Hackensack,  NJ  07606,  Contact 
Robert  Tetzlaff,  Phone:  (201)  489-3200. 
(b)  Approved  Courses: 


Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  3/4/87. 

(vii)(a)  Training  Provider:  BCVl 
Eastern,  Inc. 

Address:  One  Plj-mouth  Meeting  Mall, 
Plymouth  Meeting,  NJ  19462,  Contact: 
Robert  Ferguson.  Phone:  (215)  825- 
3800. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  6/7/87. 
(viii){a)  Training  Provider  Building 

Laborers  of  N.J.  -  Training  Center. 

Address:  P.O.  Box  163,  Jamesburg.  NJ 
08831,  Contact:  Emmanuel  Riggi. 
Phone:  (201)  521-0200. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  7/19/85. 
(ix)(a)  Training  Provider  Certified 

Abatement  Technologies,  Inc.     l 
Address:  47  Midland  Ave„  Elmwood 

Park,  NJ  07407,  Contact:  Daniel  Curtin. 

Phone:  (201)  796-9589. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  6/3/87. 
(x)(a)  Training  Provider  Drexel 

University. 

Address:  32nd  &  Chestnut  Sts.. 
Philadelphia.  NJ  19104,  Contact 
Robert  Ross  or  Jackie  Saguin.  Phone: 
(215)  895-2154. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  4/l3/8a 
(xi)(a)  Training  Provider  El.  DuPont 

deNemours  &  Co. 

Address:  Chamber  Works,  Deepwater. 

NJ  08023,  Contact:  Charies  Battle, 

Phone:  (609)  540-2434. 

(b)  Approved  Courses: 
Abatement  Worker. 
Confractor/Supervisor. 

(c)  Date  of  Certification:  5/1/87. 
(xii)(a)  Training  Provider  IT 

Corporation. 

Address:  336  West  Anaheim  St., 
Wilmington,  NJ  90744,  Contact:  Ron 
Freeman,  Hione:  (213)  830-1720. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  8/29/85. 
(xiii){a)  Training  Provider  Kaselaan  & 

D'Angelo  Associates. 
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Xddress:  515  Grove  St.,  Haddon  Heights, 
NI 06035,  Contact:  Richard  Moore. 
Phone:  (609]  547-6500. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  S/B/BS. 
(xiv)(a]  Training  Provider  Local 

Union  #14. 

Address:  6513  Bustleton  Ave.. 
Philadelphia,  N)  19149.  Contact:  James 
Aikens.  Phone:  (215)  533-0395. 

(b)  Approved  Courses: 
Abatement  Worker. 
Con  tractor/  Supervisor. 

(c)  Date  of  Certification:  8/9/85. 
(xv)(a)  Training  Provider  Local  Union 

#32. 

Address:  870  Broadway.  Newark,  N] 

07104,  Contact:  Paule  lehnini,  Phone: 

(201)  485-3626. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/8/87. 
(xvi](a)  Training  Provider  Local 

Union  #42. 

Address:  1188  River  Rd..  New  Castle.  NJ 

19720.  Contact:  Robert  Holden.  Phone: 

(302)  328-4203. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  10/30/85. 
(xvii)(a)  Training  Provider  Local 

Union  #89. 

Address:  2733  Nottingham  Way. 
Trenton,  N)  08619,  Contact:  Charles 
DaBronzo,  Phone:  (609)  587-0092. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/13/86. 

(xviii)(a)  Training  Provider  Mid- 
Atlantic  Asbestos  Training  Center 
UMDNJ. 

Address:  675  Hoes  Ln..  Piscataway.  NJ 
08854,  Contact:  Lee  Laustsen,  Phone: 
(201)  463-4500. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  7/1/86. 
(xix)(a)  Training  Provider  NDI 

Training  Institute. 

Address:  7112  Airport  Highway, 

Pennsauken,  N)  08109,  Contact:  I.  R. 

Walton  or  J.  McCormick,  Phone:  (609) 

663-5042. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  9/13/86. 


(xx)(a)  Training  Provider  National 
Asbestos  Council  (NAC)  Training  Dept. 
Address:  1777  Northeast  Expressway, 

Suite  150,  Atlanta.  N)  30329.  Contact: 

T.  Laubenthal  or  V.  Carminell.  Phone: 

(404)  633-2622. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  1/13/87. 
(xxi)(a)  Training  Provider  National 

Asbestos  Training  Institute. 

Address:  1776  Bloomsbury  Ave..  Ocean. 

NJ  07712.  Contact:  Doris  Adler.  Phone: 

(201)  918-0610. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/3/85. 
(xxii)(a)  Training  Provider  National 

Institute  on  Abatement  Sciences  and 
Technology. 

Address:  114  West  State  Street.  P.O.  Box 
1780.  Trenton.  NJ  08607.  Contact: 
Glenn  Phillips.  Phone:  (800)  422-2836. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  1/16/88. 
(xxiii)(a)  Training  Provider  National 

Training  Fund/Workers  Institute  for 

Safety  &  Health  (WISH). 

Address:  1126  Sixteenth  St..  NW, 
Washington.  NJ  20036.  Contact:  Scott 
Schneider,  Phone:  (202)  887-1980. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  3/31/89. 
(xxiv)(a)  Training  Provider 

Northeastern  Analytical. 

Address:  234  Route  70,  Medford,  N] 
08055,  Contact:  Skip  Harris,  Phone: 
(609)  654-1441. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/20/85. 
(xxv](a)  Training  Provider  Princeton 

Testing  Laboratory. 

Address:  3490  U.S.  Rt.  1.  Pmceton.  N) 
08540-3108,  Contact:  Charles 
Schneekloth.  Phone:  (609)  452-9050. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/8/85. 
(xxvi)(a)  Training  Provider  Temple 

University. 

Address:  12th  &  Norris  St..  Philadelphia, 
NJ  19122,  Contact:  Melvin  Benarde, 
Phone:  (215)  787-6394. 
(b)  Approved  Courses: 


Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  11/24/87. 

(xxvii)(a)  Training  Provider  White 
Lung  Assocation  -  NY. 
Address:  12  Warren  Street,  4th  Floor, 

New  York,  NJ  10007,  Contact:  Dan 

Manasia  or  Beth  Gamer,  Phone:  (212) 

619-2270. 

(b)  Approved  Courses: 

Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/21/85. 
(xxviii)(a)  Training  Provider  White 

Lung  Association  -  NJ. 

Address:  901  Broad  St.,  2nd  Floor. 
Newark.  NJ  07102.  Contact:  Myles 
O'Malley/CIaire  Anderson.  Phone: 
(201)  824-2623. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/21/85. 
(10)(a)  State:  North  Dakota. 

State  Agency:  State  Dept.  of  Health  & 
Consolidated  Laboratories.  Address: 
State  Capital,  Bismark,  ND  58505, 
Contact:  Ken  Wengler,  Phone:  (701) 
224-2348. 
(b)  Approved  Accreditation  Program 

Disciplines: 

Abatement  Worker  (full  bora  4/21/89). 

Contractor/Supervisor  (full  from  4/21/ 
89). 

Inspector  (full  from  ilZl/BQ). 

Inspector/Management  Planner  (full 
from  4/21/89). 

Project  Designer  (full  from  4/21/89). 
(ll)(a)  State:  Oregon. 

State  Agency:  State  of  Oregon  Dept.  of 
Environmental  Quahty,  Address:  811 
Southwest  Sixth  Ave.,  Portland,  OR 
97204,  Contact:  Wendy  Simms,  Phone: 
(503)  229-6414. 
(b)  Approved  Accreditation  Program 

Disciplines: 

Abatement  Worker  (full  from  9/23/88). 

Contractor/Supervisor  (full  from  9/23/ 
88). 

Oregon  Department  of  Environmental 
Quality.  EPA-Approved  Courses  for 
Abatemeni  Workers  and  Contractor/ 
Supervisors 

(i)(a)  Training  Provider  Hall-Kimbrell 
Environmental  Services. 
Address:  5319  Southwest  Westgate, 

Suite  239,  Portland,  OR  97221, 

Contact:  Peter  Clark,  Phone:  (503)  292- 

9406. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  12/28/88. 
(ii)(a)  Training  Provider  Hazcon,  Inc. 


Address:  9500  Southwest  Barbur, 
Portland.  OR  97219,  Comact:  Tom 
Natsh.  Phone:  (503)  244-804B. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  9/23/88. 
(iii)(a)  Training  Provider:  Laborers/ 

AGC  Apprenticeship  ft  Trainmg 
Program. 

Address:  Route  5,  Box  325A.  Corvallis. 
OR  97330.  Contact:  Bill  Duke.  Wione: 
(503)  745-5513. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  9/23/88. 
(iv)(a)  Training  Provider  Marine  & 

Environmental  Testing,  Inc. 

Address:  P.O.  Box  1142,  Beaverton,  OR 

97075,  Contact  Martin  FinkeL  Phone: 

(503)  286-2950. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  12/3/88. 
(v)(a)  Training  Provider  National 

Training  Center,  Inc. 

Address:  123  Northwest  2nd  Ave.,  Suite 
309,  Portland,  OR  97209,  Contact:  Paul 
Franklin,  Hione:  (503)  224-8834. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  9/23/88. 
(vi)(a)  Training  Provider  Northwest 

Envirocon,  Inc. 

Address:  P.O.  Box  22006,  Milwaukie,  CMl 
97222,  Contact:  Sheila  Wanta,  Hione: 
(503)  659-8899. 

(b)  App-.xjved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  12/14/88. 
(12)(a)  State:  Rhode  Island. 

State  Agency:  State  of  Rhode  Island  ft 
Providence  Plantations,  Department  of 
Health,  Address:  206  Cannon  Bldg.,  75 
Davis  St.,  Providence,  RI 02908, 
Contact:  James  C  Hickey,  I^one:  (401) 
277-3601. 

(b)  Approved  Accreditation  Program 
Disciplines: 

Abatement  Worker  (full  from  2/4/86). 
Contractor/Supervisor  (full  from  2/4/ 
86). 

Rhode  Island  Department  of  Health, 
EPA-Approved  Courses  for  Abatement 
Workers  and  Contractors/Supervisors 

(i)(a)  Training  Provider  A  &  S 
Insulation  Co.,  Inc. 
Address:  2213  North  Delsea  Dr., 

Vineland,  RI  0836a  Contact:  George 

Langer.  Phone:  (609)  692-0883. 

(b)  Approved  Course: 
Contra  ctor/ Super\'isor. 
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(c)  Date  of  Certification:  3/31/89. 

(ii)(a)  Training  Provider  Analytical 
Testing  Services,  Inc. 
Address:  180  Weeden  St.,  Pawtucket,  RI 

02860,  Contact:  R.  Weisberg  or  M. 

Stoeckel,  Phone:  (401)  723-7978. 

(b)  Approved  Course: 
Contractor/Supervisor. 

(c)  Date  of  Certification:  12/10/86. 
(iii)(a)  Trairing  Provider  Center  for 

Environmental  Management-Tufts 
University. 

Address:  474  Boston  Ave  Medford.  RI 
02155,  Contact  Brenda  Cole,  Phone: 
(617)  381-3531. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  7/1/86. 
(iv)(a)  Training  Provider  Community 

College  of  Rhode  Island. 

Address:  1762  Louisquisset  Pk..  Lincoln. 

RI  02865,  Contact:  Americo  Otta\ino, 

Phone:  (401)  333-7060. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  11/13/87. 
(v)(a)  Training  Provider  Con-Test 

Educational  Center. 

Address:  39  Spruce  St.,  East 
Longmeadow,  RI  01028,  Contact 
Brenda  Bolduc,  Phone:  (413)  525-1198. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  3/1/86. 
(vi)(a)  Training  Provider  Covino 

Environmental  Consultants,  Inc. 
Address:  12  Walnut  Hill  Pk..  Wobum.  RI 

01801,  Contact  Sam  Covino,  Phone: 

(617)  933-2555. 

(b)  Approved  Courses: 
Abatement  Worker. 
Con  tra  ctor  /  Supervisor. 

(c)  Date  of  Certification:  1/15/87. 
(vii)(a)  Training  Provider  Dennison 

Environmental  Inc. 

Address:  35  Industrial  Pkw>'.,  Wobum, 

RI  01801,  Contact:  Joan  Lion,  Phone: 

(617)  932-9400. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  4/30/89. 
(viii)(a)  Training  Provider 

Environmental  Training  Services. 
Address:  115  New  Boston  St,  Wobum, 

RI  01801,  Contact:  Ken  Martin,  Phone: 

(617)  938-6062. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  Pending. 


(ix)(a)  Training  Provider  Georgia 
Institute  of  Technology  /GTRI. 
Address:  151  Sixth  St.,  Atlanta.  RI  30332. 

Contact:  Mark  Demyanek.  Phone: 

(404)  894-3806. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  7/22/88. 
(x)(a)  Training  Provider  Harvard 

School  of  Public  Health. 

Address:  677  Huntington  Ave..  Boston, 

RI  02115,  Contact:  Louis  DiBerardinis. 

Phone:  (617)  732-1171. 

(b)  Approved  Courses: 
Abatement  Worker. 
Con  tra  ctor/  Supervisor. 

(c)  Date  of  Certification:  Pending. 
(xi)(a)  Training  Provider  Heat  ft  Frost 

Insulation  Union  Local  ^. 

Address:  56  Roland  St,  Boston.  RI  02129. 
Contact:  Anthony  Pistorino,  Phone: 
(617)  625-6666. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  3/2/89. 
(xii)(a)  Training  Provider  Hygeia,  Inc. 

Address:  303  Bear  Hill  Rd.,  Waltham.  RI 
02154,  Contact:  Cynthia  Whalen. 
Phone:  (617)  890-4999. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  1/31/89. 
(xiii)(a)  Training  Provider  Institute 

for  Environmental  Education. 

Address:  206  West  Cummings  Pk^ 
Wobum,  RI  01801,  Contact  Lisa 
Stammer,  Phone:  (617)  935-7370. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  9/9/87. 
{xiv)(a)  Training  Provider  Mystic  Air 

Quality  Consultants. 

Address:  1085  Buddington  Rd.,  Groton. 

RI  06340.  Contact:  Christopher  Eidenf. 

Phone:  (203)  449-8903. 

(b)  Approved  Course: 
Contractor/Supervisor. 

(c)  Date  of  Certification:  1/31/89. 
{xv)[a)  TrcLnirg  Provider  N'AACO. 

Address:  790  Turnpike  St„  North 
Andove-  RI  01845.  Contact:  Martin 
Levitt,  Phone:  (508)  681  8711. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  4/28/88. 
(xvi)(a)  Training  Provider  National 

Asbestos  Council,  (NAC)  Training  Dept. 
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Address:  1777  Northeast  Expressway, 
Suite  150.  Atlanta.  Rl  30329.  Contact: 
Tom  Laubenthal.  Phone:  (404]  633- 
2622. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  9lble&. 
(xvii)(a)  Training  Provider:  National 

Surface  Cleaning.  Inc. 

Address:  49  Danton  Dr..  Methuen.  RI 
01844.  Contact:  Anthony  Mesiti, 
Phone:  (617)  686-6417. 

(b)  Approved  Courses: 

Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  10/3/86. 
(xviii](a)  Training  Provider:  National 

Training  Fund/Workers  Institute  for 

Safety  &  Health  (WISH). 

Address:  1126  Sixteenth  St..  NW. 
Washington.  RI  20036,  Contact: 
Mathew  Gillen.  Phone:  (202)  887-1980. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  1/31/89. 
(xix)(a)  Training  Provider  New 

England  Laborers  Training  Trust  Fund. 
Address:  37  East  St.,  Hopkinton,  RI 

01748,  Contact:  James  Merloni,  Phone: 

(508)  435-6316. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  7/1/86. 
(xx)(a)  Training  Provider:  Quality 

Control  Services,  Inc. 

Address:  10  Lowell  function  Rd., 
Andover,  RI  01610.  Contact:  Ajay 
Pathak.  Phone:  (508)  475-0623. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  4/27/88. 
(xxi)(a)  Training  Provider  Robert  F. 

Weisberg  ft  Marie  Stoeckel. 

Address:  180  Weeden  St.,  Pawtucket,  RI 

02860,  Contact:  Robert  Weisberg. 

Phone:  (401)  723-7978. 

(b)  Approved  Course: 
Contractor/  Supervisor. 

(c)  Date  of  Certification:  1/24/89. 
(xxii)(a)  Training  Provider  Safe 

Environment  Corp. 

Address:  100  Moody  St..  Suite  200. 
Ludlow.  RI  01056,  Contact:  Anne 
Folta.  Phone:  (413)  289-1409. 

(b)  Approved  Course: 
Contractor/Supervisor. 

(c)  Date  of  Certification:  1/31/89. 
(xxiii)(a)  Training  Provider:  Workers 

Institute  for  Safety  ft  Health. 

Address:  1126 16th  St.,  NW. 
Washington.  RI  20036.  Contact: 
Matthew  Gillan,  Phone:  (202)  887-1980. 


(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  2/2/88. 
(13)(a)  State:  South  Dakota. 

State  Agency:  Dept.  of  Water  &  Natural 
Resources  Division  of  Air  Quality  & 
Solid  Waste.  Address:  )oe  Foss 
Building,  523  East  Capitol  St..  Pierre, 
SD  57501,  Contact:  Terry  Jorgenson. 
Phone:  (605)  773-3153. 
(b)  Approved  Accreditation  Program 

Disciplines: 

Abatement  Worker  (full  from  9/15/88). 

Contractor/Supervisor  (full  from  9/15/ 
88). 

Inspector/Management  Planner  (full 
from  9/15/88). 

Project  Designer  (full  from  9/15/88). 

South  Dakota  Department  of  Water  & 
Natural  Resources,  EPA-Approved 
Courses  for  Abatement  Workers, 
Con  tractors /Supervisors,  Inspector/ 
Management  Planners,  and  Project 
Designers 

(i)(a]  Training  Provider  Black  Hills 
Special  Services  Cooperative. 
Address:  Box  218,  Sturgis,  SD  57784, 

Contact:  Jim  Doolittle,  Phone:  (605) 

347-4467. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
Inspector/Management  Planner. 

(c)  Date  of  Certification:  3/22/89. 
(ii)(a)  Training  Provider  Envrio-safe 

Inc. 

Address:  P.O.  Box  328.  Wakonda.  SD 

57073,  Contact:  John  Mathrol.  Phone: 

(605)  267-2539. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
Inspector/Management  Planner. 

(c)  Date  of  Certification:  2/28/89. 
(iii)(a)  Training  Provider  Fargo  - 

Moorhead  Carpenters  Joint 
Apprenticeship  ft  Training  Committee. 

Address:  3002 1st  Ave..  N..  Fargo,  SD 
58102,  Contact:  Raymond  Such,  Phone: 
(701)  235-4981. 

(b)  Approved  Courses: 

Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  4/20/89. 
(iv)(a)  Training  Provider  Iowa 

Laborers  Training  Fund. 

Address:  5806  Meredith  Ave.,  Suite  C, 
Des  Moines,  SD  50322,  Contact:  Jack 
Jones,  Phone:  (515)  270-6965. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  3/22IB8. 
(v)(a)  Training  Provider  South 

Dakota  State  University  College  of 
Engineering. 


Address:  P.O.  Box  2218.  Brookings.  SD 
57007-0597,  Contact:  James  Ceglian. 
Phone:  (605)  688-4107. 

(b)  Approved  Courses: 

Abatement  Worker. 
Contractor/Supervisor. 
Inspector/Management  Planner. 

(c)  Date  of  Certification:  5/18/88. 
(14)(a)  State:  Virginia. 

State  Agency:  Commonwealth  of 
Virginia  Dept.  of  Commerce.  Address: 
3600  West  Broad  St..  Richmond.  VA 
232304917,  Contact:  Peggy  J.  Wood. 
Phone:  (804)  367-8500. 
(b)  Approved  Accreditation  Program 

Disciplines: 

Abatement  Worker  (full  from  7/1/88). 

Contractor/Supervisor  (full  from  7/1/ 
88). 

Inspector/Management  Planner  (full 
from  7/1/88). 

Project  Designer  (full  from  7/1/88). 

Virginia  Department  of  Commerce, 
EPA-/{pproved  Courses  for  Abatement 
Workers.  Contractors/Supervisors, 
Inspector/Management  Planners,  and 
Project  Designers 

(i)(a)  Training  Provider  A\ice 
Hamilton  Occupational  Health  Center. 
Address:  410  7th  St.,  SE,  2nd  Floor, 
Washington.  VA  20003,  Contact:  Brian 
Christopher.  Phone:  (202)  543-0005. 

(b)  Approved  Courses: 

Abatement  Worker. 
Contractor/Supervisor. 
Inspector/Management  Planner. 

(c)  Date  of  Certification:  3/2/88. 
(ii)(a)  Training  Provider  Asbestos 

Analytical  Association. 

Address:  3208-B  George  Washington 
Hwy..  Portsmouth.  VA  23704,  Contact: 
Carol  Holden.  Phone:  (804)  397-8939. 

(b)  Approved  Courses: 

Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  7/27/88. 
{iii)(a)  Training  Provider  Biospherics, 

Inc. 

Address:  12051  Indian  Creel  Ct.. 
Beltsville.  VA  20705.  Contact:  Jean 
Fisher.  Phone:  (301)  369-3900. 

(b)  Approved  Courses: 

Abatement  Worker. 
Contractor/Supervisor. 
Inspector/Management  Planner. 

(c)  Date  of  Certification:  9/13/88. 
{iv)(a)  Training  Provider  Briggs 

Assoa  Inc. 

Address:  8325  Guilford  Rd..  Suite  E. 
Columbia,  VA  21046,  Contact:  J.  Roos 
Voorhees.  Phone:  (301)  381-4434. 
(b)  Approved  Course: 

Abatement  Worker. 
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(c)  Date  of  Certification:  Pending. 

(v)(a)  Training  Provider  Critical 
Environmental. 
Address:  5815  Gulf  Freeway,  Houston, 

VA  77023,  Contact:  Dr.  Ronald  F. 

Dodson,  Phone:  (713)  921-8921. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
Inspector/Management  Planner. 

(c)  Date  of  Certification:  Pending. 
(vi)(a)  Training  Provider  E.I.  DuPont 

DeNemours  &  Co.,  Inc. 

Address:  Spruance  Plant,  P.O.  Box 
27001,  Richmond,  VA  23261,  Contact: 
Clarence  Mihal,  Phone:  (804)  743-2948. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/11/88. 
(vii)(a)  Training  Provider:  Fluor 

Daniel. 

Address:  The  Daniel  Bldg.,  301  North 
Main  St.,  Greenville,  VA  29601, 
Contact:  Rick  Florence,  Phone:  (803) 
298-2166. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  6/24/88. 
(viii)(a)  Training  Provider  Hall- 

Kimbrell  Environmental  Services. 

Address:  4840  West  15th  St..  P.O.  Box 
307.  Lawrence,  VA  66046,  Contact: 
Steve  Davis,  Phone:  (804)  270-7235. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
Inspector. 

(c)  Date  of  Certification:  5/23/88. 
{ix)(a)  Training  Provider  Ind-Tra-Co.. 

Ltd. 

Address:  18  South  15th  St.,  Richmond. 
VA  23223.  Contact:  Fred  Breive. 
Phone:  (804)  648-7836. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
Inspector/Management  Planner. 

(c)  Date  of  Certification:  3/7/88. 
(x)(a)  Training  Provider  Industrial 

Training  &  Support  Services. 
Address:  P.O.  Box  496.  Lightfoot,  VA 

23090,  Contact:  Virginia  Graham. 

Phone:  (804)  565-3308. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  10/22/88. 
{xi)(a)  Training  Provider  Institute  for 

Environmental  Education. 

Address:  208  West  Cummings  Park, 
Wobum.  VA  01801.  Contact:  Lisa 
Stammer,  Phone:  (617)  935-0664. 
(b)  Approved  Courses: 


Abatement  Worker. 

Contractor/Supervisor. 

Inspector. 

(c)  Dote  of  Certification:  Pending. 

(xii)(a)  Training  Provider  Jenkins 
Professionals  Inc. 
Address:  5502  Campbell  Blvd..  Suite  F, 

Baltimore.  VA  21236.  Contact:  Larry 

Jenkins,  Phone:  (301)  529-3553. 

(b)  Approved  Course: 
Contractor/Supervisor. 

(c)  Date  of  Certification:  Pending. " 
(xiii)(a)  Training  Provider:  Laborers 

District  Council  of  Virginia  Training 

Trust  Fund. 

Address:  4191  Rochambeau  Dr., 
Williamsburg,  VA  23185.  Contact:  Roy 
Brightwell.  Phone:  (804)  564-8148. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  8/8/88. 
(xiv)(a)  Training  Provider:  Marcus 

Environmental. 

Address:  6345  Courthouse  Rd.,  P.O.  Box 
227,  Prince  George,  VA  23875,  Contact: 
Marshall  Marcus,  Phone:  (804)  733- 
1855. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  2/13/89. 
(xv)(a)  Training  Provider  Maryland 

Center  for  Environmental  Training. 
Address:  Mitchell  Road,  P.O.  Box  910, 

LaPIata,  VA  20646-0910,  Contact:  Jake 

Bair,  Phone:  (301)  934-2251. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  5/19/89. 
(xvi)(a)  Training  Provider:  Medical 

College  of  Virginia  Dept.  of  Preventive 

Medicine. 

Address:  P.O.  Box  212,  Richmond,  VA 

23298,  Contact:  Leonard  Vance, 

Phone:  (804)  786-9785. 

(b)  Approved  Courses: 
Contractor/Supervisor. 
Inspector/Management  Planner. 

(c)  Date  of  Certification:  12/8/87. 
(xvii)(a)  Training  Provider 

Metropolitan  Laboratories. 
Address:  P.O.  Box  8921,  Norfolk,  VA 

23503,  Contact:  Ethel  Holmes,  Phone: 

(804)  583-9444. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Date  of  Certification:  8/4/88. 
(xviii){a)  Training  Provider  Norfolk 

Shipbuilding  &  Dry  Dock  Co. 

Address:  P.O.  Box  2100.  Norfolk.  VA 
23501,  Contact:  Thomas  Beacham, 
Phone:  (804)  494-2940. 


(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  d/lolm. 
(xix)(a)  Training  Provider:  Old 

Dominion  University. 

Address:  Office  of  Health  Sciences. 
Norfolk,  VA  23529.  Contact:  Shiriey 
Glover,  Phone:  (804)  440-4256. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 

(c)  Dote  of  Certification:  6/8/88. 
(xx)(a)  Training  Provider:  Quahty 

Specialties,  Inc. 

Address:  109 15th  Ave..  Hopewell.  VA 

23860.  Contact:  Lewis  Stevenson. 

Phone:  (804)  748-9606. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  5/3/88. 
(xxi)(a)  Training  Provider  SG. 

Brown.  Inc. 

Address:  2701  Sonic  Dr..  Virginia  Beach. 

VA  23334,  Contact:  George  Torrence. 

Phone:  (804)  468-0027. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certificatioa:  6/10/86. 
(xxii)(a)  Training  Provider:  The 

Francis  L.  Greenfield  Institute. 

Address:  Route  6344.  P.O.  Box  217. 
Steriing.  VA  22170,  Contact:  Bengamin 
Bostic,  Phone:  (703)  450-5950. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  10/10/88. 
(xxiii)(a)  Training  Provider 

Tidewater  Community  College. 

Address:  VA  Beach  Campus.  1700 
College  Cresent,  Virginia  Beach.  VA 
23456,  Contact:  Sam  Lamb.  Phone: 
(804)  427-7198. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  3/21/89. 
(xxiv)(a)  Training  Provider 

University  of  Virginia  .National  Asbestos 
Council  Division  of  Continuing 
Education. 

Address:  106  Midmont  Lake. 

Charlottesville.  VA  22903.  Contact: 
Gregory  Pels.  Phone:  (804)  924-7114. 

(b)  Approved  Course: 
Abatement  Worker. 

(c)  Date  of  Certification:  3/7/88. 
(xxv)(a)  Training  Provider  Waco.  Inc. 

Address:  Highway  925.  N.  Waldorf.  VA 
20601.  Contact:  Wayne  Cooper.  Phone: 
(301)  843-2488. 

(b)  Approved  Courses: 
Abatement  Worker. 
Contractor/Supervisor. 
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(c)  Date  of  Certification:  10/31/88. 

(xxvi)(a)  Training  Provider:  White 
Lung  Association. 
Address:  1114  Cathedral  St..  Baltimore. 

VA  212Q1.  Contact:  James  Fite.  Phone: 

(202)  289-3529. 

(b)  Approved  Courses: 
Inspector/Management  Planner. 

(c)  Date  of  Certification:  7/11/88. 
{15)(a)  State:  Washington. 

State  Agency:  State  of  Washington  Dept. 

of  Labor  and  Industries,  Division  of 

Industrial  Safety  and  Health.  Address: 

805  Plum  SE.  Olympia.  WA  98504. 

Contact:  Steve  Cant.  Phone:  (206)  753- 

6497. 

(b)  Approved  Accreditation  Program 
Disciplines: 
Abatement  Worker  (interim  from  11/21/ 

85). 
Contractor/Supervisor  (interim  from  11/ 

21/85). 

EPA'Approved  Training  Courses 
REGION  I  ~  Boston,  MA 

Regional  Asbestos  Coordinator:  Joe 
DeCola.  EPA.  Region  I.  Air  and 
Management  Division  (APT-2311).  JFK 
Federal  Building.  Boston,  MA  02203. 
(617)  565-3835.  (FTS)  835-3835. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  hsted 
under  (b).  This  approval  is  subject  to  the 
level  of  certiflcation  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  I  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  Abatement 
Technology  Corp. 

Address:  1  Boston  Place,  Suite  1025, 
Boston,  MA  02106,  Contact:  Scott 
Keyes,  Phone:  (617)  723-3100. 

(b)  Approved  Course: 
Contractor/Supervisor  (contingent  from 
10/5/87). 

(2)(a)  Training  Provider:  Con-Test. 
Inc. 

Address:  P.O.  Box  591.  East 

Longmeadow.  MA  01028,  Contact: 

Brenda  Bolduc,  Phone:  (413)  525-1198. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

2/87). 
Abatement  Worker  Refresher  Course 

(full  from  11/22/88). 
Contractor/Supervisor  (contingent  from 

10/2/87). 
Contractor/Super\'i8or  Refresher  Course 

(contingent  from  10/2/87). 
Contractor/Supervisor  Refresher  Course 

(full  from  12/21/88). 
Inspector/Management  Planner 

(contingent  from  10/2/87). 


Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

2/87). 
Inspector/Management  Planner 

Refresher  Course  (full  from  2/1/89). 

(3)(a)  Training  Provider:  Enviromed 
Services,  Inc. 
Address:  25  Science  Park,  New  Haven, 

CT  06511.  Contact:  Lawrence  J. 

Cannon.  Phone:  (203)  786-5580. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

8/88). 
Contractor/Supervisor  (contingent  from 

2/23/89). 
Inspector/Management  Planner 

(contingent  from  1/30/89). 

(4)(a)  Training  Provider: 
Environmental  Training  Services. 
Address:  12  Walnut  Hill  Park.  P.O.  Box 

806,  Wobum.  MA  01801.  Contact: 

Kenneth  P.  Martin.  Phone:  (617)  398- 

0348. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  4/ 

22/88). 

(5)(a)  Training  Provider:  t  lygientics, 
Inc. 
Address:  150  Causeway  St..  Boston.  MA 

02114,  Contact:  John  W.  Cowdery, 

Phone:  (617)  723-4664. 

(b)  Approved  Course: 
Inspector  (contingent  from  10/2/87). 

(6)(a)  Training  Provider:  Institute  for 
Environmental  Education. 
Address:  208  West  Cummings  Park, 

Wobum,  MA  01801,  Contact:  Lisa 

Stammer,  Phone:  (617)  935-7370. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

28/88). 
Abatement  Worker  Refresher  Course 

(full  from  11/3/88). 
Contractor/Supervisor  (full  from  9/18/ 

87). 
Contractor/Supervisor  Refresher  Course 

(full  from  11/3/88). 
Inspector/Management  Planner 

(contingent  from  10/2/87). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

31/88). 
Project  Designer  (contingent  from  2/28/ 

89). 

(7)(a)  Training  Provider:  International 
Association  of  Heat  &  Frost  Insulators  & 
Asbestos  Workers  Local  Union  »33. 
Address:  15  South  Elm  St..  Wallingford. 

CT  06492,  Contact:  Joseph  V.  Soli. 

Phone;  (203)  235-3547. 

(b)  Approved  Course: 
Contractor/Supervisor  (contingent  from 

7/27/88). 

{8)(a)  Training  Provider:  Maine  Labor 
Group  on  Health,  Inc. 


Address:  P.O.  Box  V.  Augusta.  ME 

04330.  Contact:  Diana  White.  Phone: 

(207)  622-7823. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

11/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/17/88). 
Contractor/Supervisor  (contingent  from 

5/18/87). 
Contractor/Supervisor  Refresher  Course 

(full  from  3/26/88). 

(9)(a)  Training  Provider  New  England 
Laborers  Training  Trust  Fund. 
Address:  37  East  St..  Hopkinton.  MA 

01748.  Contact:  Jim  Merloni,  Jr.,  Phone: 

(617)  435-6316. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

5/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/20/88). 

(10)(a)  Training  Provider  Tufts 
University  Asbestos  Information  Center.. 
Address:  474  Boston  Ave.,  Medford.  MA 

02155.  Contact:  Brenda  Cole,  Phone: 

(617)  381-3531. 

(b)  Approved  Courses: 
Contractor/Supervisor  (interim  from  9/ 

1/85  to  5/31/87). 
Contractor/Supervisor  (full  from  6/1/ 

87). 
Inspector/Management  Planner  (full 

from  11/16/87). 

EPA-Approved  Training  Courses       ^ 
REGION  II  ~  Edison.  NJ 

Regional  Asbestos  Coordinator 
Arnold  Freiberger.  EPA.  Region  H, 
Woodbridge  Ave..  Raritan  Depot.  Bldg. 
5,  (MS-500),  Edison.  NJ  08837.  (201)  321- 
6671.  (FTS)  340-6671. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  II  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  ATC 
Environmental,  Inc. 
Address:  104  East  25th  St..  New  York. 

NY  10010.  Contact:  David  V. 

Chambers.  Phone:  (212)  353-8280. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  11/7/88). 
Contractor/Supervisor  (full  from  11/7/ 

88). 
Inspector/Management  Planner 

(contingent  from  6lhl6&). 
Inspector/Management  Planner  (full 

from  3/6/89). 
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(2)(a)  Training  Provider  Abatement 
Safety  Training  Institute. 
Address:  323  West  39th  St..  New  York. 

NY  10018.  Contact:  Jay  Sail.  Phone: 

(212)  629-8400. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  10/ 

25/88). 
Contractor/Supervisor  (contingent  from 

10/25/88). 
Inspector/Management  Planner 

(contingent  from  3/9/88). 
Inspector/Management  Planner  (full 

from  3/21/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

11/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/30/89). 

(3)(a)  Training  Provider  Adelaide 
Environmental  Health  Associates. 
Address:  61  Front  St..  Binghamton.  NY 

13905-4705.  Contact:  William  S. 

Carter,  Phone:  (607)  722-6839. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  11/ 

14/88). 

(4)(a)  Training  Provider  Allwash  of 
Syracuse.  Inc. 

Address:  P.O.  Box  605.  Syracuse.  NY 

13201.  Contact:  Ronald  D.  Roy.  Phone: 

(315)  454-4476. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  12/7/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/15/88). 
Contractor/Supervisor  (contingent  from 

1/30/89). 

(5)(a)  Training  Provider  Alternative 
Ways.  Inc. 
Address:  100  Essex  Ave..  Bellmawr.  NJ 

08031,  Contact:  Robert  C.  Hasiuk, 

Phone:  (609)  933-3300. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  4/ 

11/88). 
Contractor/Supervisor  (contingent  from 

4/11/88). 
Inspector/Management  Planner 

(contingent  from  4/22/88). 
Inspector/Management  Planner  (full 

from  5/26/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

18/89). 

(6)(a)  Training  Provider  Anderson 
International. 

Address:  RD  2.  North  Main  Street 
Extension.  Jamestown.  NY  14701. 
Contact:  Sally  L.  Gould.  Phone:  (716) 
664-4028. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 

29/88). 
Contractor/Supervisor  (contingent  from 

12/29/88). 
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(7)(a)  Training  Provider  Applied 
Respiratory  Technology. 
Address:  P.O.  Box  1132.  Peekskill.  NY 

10566.  Contact:  Paul  M.  Madigan. 

Phone:  (914)  431-6421. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 

11/88). 
Abatement  Worker  (full  from  11/28/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/19/88). 
Contractor/Supervisor  (contingent  from 

8/11/88). 

Contractor/Supervisor  (full  from' 11/28/ 
88). 

Contractor/Supervisor  Refresher  Course 

(contingent  from  10/31/88). 

(8)(a)  Training  Provider  Asbestos 
Environmental  Institute.  Inc. 
Address:  444  Park  Ave.  S.  5th  Fl..  New 

York.  NY  10016.  Contact:  Yelena 

Goodman.  Phone:  (212)  545-1122. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  10/ 

18/88). 
Abatement  Worker  (full  from  12/5/88). 
Contractor/Supervisor  (contingent  from 

10/18/88). 
Contractor/Supervisor  (full  from  12/5/ 

88). 

(9)(a)  Training  Provider  Asbestos 
Training  Academy.  Inc. 
Address:  218  Cooper  Center. 

Pennsauken.  NJ  08109.  Contact: 

Maryann  Brady.  Phone:  (609)  488-9200. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  9/ 

15/88). 
Abatement  Worker  (full  from  11/7/88). 
Contractor/Supervisor  (contingent  from 

9/15/88). 
Contractor/Supervisor  (full  from  11/7/ 

88). 
Inspector  (contingent  from  4/27/89). 

(10)(a)  Training  Provider  Asteco.  Inc. 
Address:  P.O.  Box  2204.  Niagara 

University.  Niagara.  NY  14109. 

Contact:  John  Larson.  Phone:  (716) 

297-5992. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

1/88). 
Abatement  Worker  (full  from  4/13/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/20/88). 

(ll)(a)  Training  Provider  Astoria 
Industries.  Inc. 
Address:  538  Stewart  Ave..  Brooklyn, 

NY  11222,  Contact:  John  Gajeski, 

Phone:  (718)  387-0011. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

8/88). 
Abatement  Worker  (full  from  4/18/88). 
Inspector  (contingent  from  1/18/89). 


(12)(a)  Training  Provider  Board  of 
Cooperative  Educational  Services 
Suffolk  County  (BOCES  2). 

Address:  375  Locust  Ave..  Oakdale.  NY 

11769.  Contact:  Edward  J.  Milliken. 

Phone:  (516)  563-2954. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

27/8S). 
Contractor/Supervisor  (contingent  from 

3/27/89). 

(13)(a)  Training  Provider  Buffalo 
Laborers  Training  Fund. 
Address:  481  Franklin  St..  Buff-alo.  NY 

14202.  Contact:  Victor  J.  Sansanese. 

Phone:  (716)  884-7157. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  6/ 
30/88). 

(14)(a)  Training  Provider  Building 
Laborers  Local  Union  «17. 

Address:  P.O.  Box  252,  Vails  Gate.  NY 
12584,  Contact:  Victor  P.  Mandia. 
Phone:  (914)  562-1121. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 
31/88). 

(15)(a)  Training  Provider: 
Calibrations.  Inc. 
Address:  802  Watervliet  -  Shaker  Rd.. 

Latham.  NY  12110.  Contact:  James 

Percent.  Phone:  (518)  318-1893. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  9/ 

28/88). 
Abatement  Worker  (full  from  12/5/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/6/89). 
Contractor/Supervisor  (contingent  from 

9/28/88). 
Contractor/Supervisor  (full  from  12/5/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/6/89). 
Inspector/Management  Planner 

(contingent  from  9/28/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

6/89). 
Project  Designer  (full  from  5/23/88). 
Project  Designer  Refresher  Course 

(contingent  from  3/6/89). 

(16)(a)  Training  Provider  Cayuga- 
Onondaga  BOCES. 

Address:  234  South  Street  Rd..  Auburn. 

NY  13021.  Contact:  Peter  Pimie. 

Phone:  (315)  253-0361. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  6/ 

17/88). 

(17)(a)  Training  Provider: 
Comprehensive  Analytical  Group. 
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Address:  147  Midler  Park  Dr..  Syracuse, 

NY  13206,  Contact:  Susan  S.  Graniero. 

Phone:  (315)  432-0655. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

9/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/25/89). 
Contractor/Supervisor  (contingent  from 

3/29/89). 

{18)(a)  Training  Provider  Ecology  & 
Environment,  Inc. 
Address:  Bufl'alo  Corporate  Center,  368 

Pleasantview  Dr..  Lancaster,  NY 

14086.  Contact:  Thomas  G.  Siener. 

Phone:  (716)  684-6060. 

(b)  Approved  Course: 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

7/89). 

(19)(a)  Training  Provider:  Education  & 
Training  Fund  Laborers'  Local  No.  91. 
Address:  2556  Seneca  Ave.,  Niagra  Falls, 

NY  14305.  Contact:  Joel  Cicero.  Phone: 

(716)  297-6001. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  7/27/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/20/88). 
Abatement  Worker  Refresher  Course 

(full  from  10/22/88). 

(20)(a)  Training  Provider:  Edward  O. 
Walts  &  Associates. 
Address:  1325  North  Forest  Rd..  Suite 

312.  Williamsville.  NY  14221,  Contact: 

Edward  Watts.  Phone:  (716)  688-4827. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 


Abatement  Worker  Refresher  Course 

(contingent  from  3/3/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/3/89). 

(21)(a)  Training  Provider: 
Environmental  Training.  Inc. 
Address:  661  Fulton  St.,  Brooklyn,  NY 

11217.  Contact:  Nelson  Helu.  Phone: 

(718)  625-4300. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  4/ 
25/88). 

(22)(a)  Training  Provider  Hudson 
Asbestos  Training  Institute. 
Address:  609  Manhattan  Ave..  Brooklyn. 

NY  11222.  Contact:  Henry  Kawiorski, 

Phone:  (718)  383-2656. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  1/ 

30/89). 
Abatement  Worker  (full  from  3/13/89). 
Contractor/Supervisor  (contingent  from 

1/30/89). 

(23)(a)  Training  Provider  Hunter 
College  Asbestos  Training  Center/ 


United  Brotherhood  of  Carpenters  ft 

Joiners  of  America. 

Address:  425  East  25th  St.,  New  York, 

NY  10010,  Contact:  Jack  Caravanos, 

Phone:  (212)  481-7569. 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  7/1/88). 
Contractor/Supervisor  (full  from  7/1/ 

88). 

(24)(a)  Training  Provider  Hygeia 
Research  &  Training. 
Address;  P.O.  Box  4506,  Utica.  NY  13501, 

Contact:  Richard  A.  Gigliotti.  Phone: 

(315)  732-8567. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

26/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/13/88). 
Contractor/Supervisor  (contingent  from 

1/26/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/22/88). 

(25)(a)  Training  Provider  Institute  of 
Asbestos  Awareness. 

Address:  2  Heilz  PI..  Hicksville.  NY 

11801,  Contact:  Henry  R.  Clegg.  Phone: 

(516)  937-1600. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  10/24/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/8/89). 
Contractor/Supervisor  (full  from  10/24/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/8/89). 
Inspector/Management  Planner 

(contingent  from  9/28/88). 
Inspector/Management  Planner  (full 

from  3/2/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

8/89). 

(26)(a)  Training  Provider  Institute  of 
Asbestos  Technology  Corp. 
Address:  5900  Butternut  Dr..  East 

Syracuse.  NY  13057.  Contact:  Doreen 

E.  Bianchi,  Phone:  (315)  437-1307. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

18/88). 
Abatement  Worker  (full  from  6/27/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/20/88). 
Contractor/Supervisor  (contingent  from 

4/7/89). 

(27)(a)  Training  Provider  Kaselaan  & 
D'Angelo  Associates.  Inc. 
Address:  220  Fifth  Ave.,  New  York,  NY 

10001.  Contact:  Lance  Fredericks. 

Phone:  (212)  216-6340. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  3/ 

27/89). 
Contractor/Supervisor  (contingent  from 

3/27/89). 


Inspector/Management  Planner 

(contingent  from  2/12/88). 
Inspector/Management  Planner  (full 

from  3/7/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  4/27/89). 

(28)(a)  Training  Provider  Laborers 
Local  Union  *214  of  Oswego  New  York 
&  Vicinity  Training  &  Education  Fund. 

Address:  23  Mitchell  St.,  Oswego,  NY 
13126.  Contact:  John  T.  Shannon, 
Phone:  (315)  343-8553. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

1/88). 
Abatement  Worker  (full  from  1/23/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/15/89). 

(29)(a)  Training  Provider:  Mid- 
Atlantic  Asbestos  Training  Center 
UMDNJ  Robert  Wood  Johnson  Medical 
School. 

Address:  675  Hoes  Lane.  Piscataway.  NJ 

08854-5635,  Contact:  Lee  Laustsen, 

Phone:  (201)  463-4500. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  7/28/86). 
Contractor/Supervisor  (full  from  7/28/ 

86). 
Inspector/Management  Planner  (full 

from  11/16/87). 
Inspector/Management  Planner 

Refresher  Course  (full  from  11/18/88). 

(30)(a)  Training  Provider  Monrce 
Community  College  of  Rochester,  New 
York. 

Address:  P.O.  Box  9720,  Rochester.  NY 

14623-0720.  Contact:  Dusty  Swanger. 

Phone:  (716)  272-9839. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

7/88). 
Abatement  Worker  (full  from  4/26/89). 

(31){a)  Training  Provider:  National 
Asbestos  Training  Institute  (NATl). 
Address:  1776  Bloomsbury  Ave.,  Ocean, 

NJ  07712.  Contact:  Doris  L  Adler. 

Phone:  (201)  918-0610. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  6/13/88). 
Inspector/Management  Planner  (full 

from  4/17/89). 

(32)(a)  Training  Provider  National 
Institution  Abatement  Science  & 
Technology  (NIAST). 
Address:  114  West  State  St..  P.O.  Box 

1780.  Trenton,  NJ  08807-1780.  Contact: 

Glenn  W.  Phillips.  Phone:  (800)  422- 

2836. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  3/8/88). 


(33)(a)  Training  Provider  Niagara 
County  Community  College. 
Address:  160  Washburn  St.,  Lockport, 

NY  14094.  Contact:  Eugene  Zinni, 

Phone:  (716)  731-3271. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  1/ 

5/88). 
Abatement  Worker  (full  from  1/25/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/23/89). 
Contractor/Supervisor  (contingent  from 

1/5/88). 

Contractor/Supervisor  (full  from  2/19/ 
88). 

Contractor/Supervisor  Refresher  Course 

(contingent  from  2/8/89). 
Inspector/Management  Planner 

(contingent  from  5/18/88). 
Inspector/Management  Planner  (full 

from  12/5/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

6/89). 

(34)(a)  Training  Provider  O'Brien  & 
Gere  Engineers.  Inc. 
Address:  Box  4873, 1304  Buckley  Rd., 

Syracuse,  NY  13221,  Contact:  Edwin 

C.  Tifft.  Jr..  Phone:  (315)  451-1700. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

19/89). 
Abatement  Worker  (full  from  4/10/89). 
Contractor/Supervisor  (contingent  from 

1/19/89). 
Contractor/Supervisor  (full  from  4/10/ 

89). 

Inspector/Management  Planner  (full 

from  10/27/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

24/89). 

(35)(a)  Training  Provider  Princeton 
Testing  Laboratory.  Inc. 
Address:  3490  US  Route  1,  Princeton 

Service  Center.  Princeton.  NJ  08543. 

Contact:  Anne  Coogan,  Phone:  (609) 

452-9050. 

(b)  Approved  Course: 

Inspector/Management  Planner 

(contingent  from  3/21/88). 

(36)(a)  Training  Provider  R.  J. 
Fletcher,  Inc. 

Address:  P.O.  Box  5021.  Utica,  NY  13505, 
Contact:  Robert  J.  Fletcher.  Phone: 
(315)  724-0141. 

(b)  Approved  Courses: 
Abatement  Worker  Refresher  Course 

(contingent  from  2/24/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

24/89). 

(37)(a)  Training  Provider  SUNY 
College  of  Technology  at  Farmingdale. 
Address: .  Farmingdale.  NY  11735, 

Contact:  Charles  Erlanger.  Phone: 

(516)  420-2000. 


(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  4/24/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

24/89). 

(38)(a)  Training  Provider  Safe  Air 
Environmental  Group.  Inc. 
Address:  P.O.  Box  457.  Depew.  NY 

14043.  Contact:  Reza  Farrokh.  Phone: 

(800)  634-7234. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

8/88). 
Abatement  Worker  (full  from  4/4/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/2/89). 
Contractor/Supervisor  (contingent  from 

3/8/88). 
Contractor/Supervisor  (full  from  4/4/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/2/89). 

(39)(a)  Training  Provider  Schuyler- 
Chemung-Tioga  Board  of  Cooperative 
Educational  Services. 
Address:  431  Philo  Rd..  Elmira.  NY 

14903,  Contact:  L.  Eugene  Ferro, 

Phone:  (607)  739-3581. 

(b)  Approved  Course: 

Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 
11/89). 

(40)(a)  Training  Provider  State  of 
New  Jersey  Dept.  of  Health. 
Address:  CN  360.  Trenton.  NJ  08525. 

Contact:  James  A.  Brownlee.  Phone: 

(609)  984-2193. 

(b)  Approved  Course: 
Inspector/Management  Planner 
Refresher  Course  (contingent  from  3/ 
28/89). 

(41)(a)  Training  Provider  Testwell 
Craig  Laboratories. 
Address:  518  Clinton  Ave..  Albany,  NY 

12206.  Contact:  George  W.  Stowell. 

Phone:  (518)  436-4114. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  10/ 

21/88). 
Abatement  Worker  (full  from  1/24/89). 

(42)(a)  Training  Provider  The  Board 
of  Continuing  Education  (BOCES)  of 
Orange  &  Ulster  Counties. 
Address:  Gibson  Rd..  Goshen.  NY  10924. 

Contact:  Arthur  J.  Lange.  Phone:  (914) 

294-5431. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

2/89). 
Contractor/Supervisor  (contingent  from 

3/2/89). 

(43)(a)  Training  Provider  The 
Hazardous  Waste  Management  Training 
Center  of  Buffalo.  New  York. 


BEST  COPY  AVAILABLE 


Address:  4454  Genesee  St..  Buffalo.  NY 
14225-5301.  Contact:  Denise  Erb. 
Phone:  (716)  634-3000. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

31/88). 
Contractor/Supervisor  (contingent  from 

10/31/88). 

(44)(a)  Training  Provider:  Tri-Cities 
Laborers  Training  Program. 

Address:  5  Lombard  St..  Schenectady. 

NY  12304.  Contact:  Joseph  A. 

Zappone,  Phone:  (518)  370-3463. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  3/21/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/26/88). 
Abatement  Worker  Refresher  Course 

(full  from  2/2/89). 

(45)(a)  Training  Provider  Union 
Occupational  Health  Center. 
Address:  450  Grider  St..  Buffalo.  NY 

14215.  Contact:  Garath  L.  Tubbs. 

Phone:  (716)  894-9366. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

31/88). 

(46)(a)  Training  Provider  University 
of  Buffalo,  State  University  of  New 
York. 

Address:  127  Farber  Hall.  University  of 

N.Y..  Buffalo.  NY  14214.  Contact:  Paul 

J.  Kostyniak,  Phone:  (716)  831-2125. 

(b)  Approved  Courses: 
Abatement  Worker  Refresher  Course 

(contingent  from  2/2/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/2/89). 
Inspector/Management  Planner 

(contingent  from  1/25/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

2/89). 

(47)(a)  Training  Provider  Utilicom 
Corp. 

Address:  7  Tobey  Village  Office  Park. 
Pittsford,  NY  14534.  Contact:  Dennis  J. 
Money.  Phone:  (716)  381-8710. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  10/ 

21/88). 
Abatement  Worker  (full  from  9/21/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/21/89). 

(48)(a)  Training  Provider:  Warren 
Mae  Associates. 
Address:  RD  *3,  Box  390.  Endicolt.  NY 

13760,  Contact:  Janine  C.  Rogelsfad. 

Phone:  (607)  754-8386. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

11/88). 
Abatement  Worker  (full  from  1/4/89). 
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Abatement  Worker  Refresher  Course 

(contingent  from  3/2/89). 

(49j(a)  Training  Provider:  Western 
Nsw  York  Council  on  Occupational 
Safety  &  Health  (WNYCOSH). 

Address:  450  Crider  St..  Buffalo.  NY 

14215.  Contact:  Jeanne  Reilly.  Phone: 

(713)  897-2110. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

28/87). 
Abatement  Worker  (full  from  1/24/88). 

{50)(a)  Training  Provider  White  Lung 
Association  -  NY. 
Address:  12  Warren  St..  4th  Floor,  New 

York.  NY  10007.  Contact:  Daniel 

Manasia.  Phone:  (212)  619-2270. 

(b)  Approved  Course: 
Inspector  (contingent  from  2/23/89). 

EPA-Approved  Training  Courses 
REGION  III  -  Philadelphia.  PA 

Regional  Asbestos  Coordinator: 
Carole  Dougherty,  EPA.  Region  III 
(3HVV-42),  841  Chestnut  BIdg., 
Philadelphia,  PA  19107.  (215)  597-3160. 
(FTS)  597-3160. 

1/5/  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  III  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  A  &  S 
Training  School.  Inc. 
Address:  99  South  Cameron  St.. 

Harrisburg,  PA  17101.  Contact:  Anna 

Marie  Sossong.  Phone:  (717)  257-1360. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  5/20/85). 
Contractor/Supervisor  (full  from  5/20/ 

85). 

(2)(a)  Training  Provider:  Aerosol 
Monitoring  ft  Analysis.  Inc. 
Address:  1341  Ashton  Rd..  Suite  A. 

Hanover,  MD 21076.  Contact:  DR. 

Twilley.  Phone:  (301)  684-3327. 

(b)  Approved  Courses: 
Abatement  Wprker  (full  from  \\IZ7l«?). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/20/89). 
Contractor/Supervisor  (full  from  11/27/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/20/89). 
Inspector/Management  Planner 

(contingent  from  3/1/88). 
Inspector/Management  Planner  (full 

from  3/31/88). 

(3)(a)  Training  Provider  Alcam.  Inc. 


Address:  113  Poplar  St..  Box  213. 
Ambler.  PA  19002,  Contact:  Albert 
Cambum.  Phone:  (215)  367-2791. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

26/89). 
Contractor/Supervisor  (contingent  from 

1/26/89). 

[\][a)  Training  Provider:  Mice 
Hamilton  Center  for  Occupational 
Health  Center. 

Address:  410  7th  St..  SE,  2nd  Floor. 

Washington.  DC  20003,  Contact:  Brian 

Christopher,  Phone:  (202)  543-0005. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

12/87). 
Abatement  Worker  (full  from  1/16/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/29/88). 
Contractor/Supervisor  (full  from  1/16/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/29/88). 
Inspector/Management  Planner 

(contingent  from  3/9/88). 
Inspector/Management  Planner  (full 

from  6/20/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

2/89). 

(5)(a)  Training  Provider  Asbestos 
Abatement  Council,  AWCI. 
Address:  1600  Cameron  Street, 

Alexandria,  VA  22314-2705,  Contact: 

Gene  Fisher,  Phone:  (703)  684-2924. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  6/17/87). 
Contractor/Supervisor  (full  from  8/17/ 

87). 

(6)(a)  Training  Provider  Asbestos 
Analytical  Association,  Inc. 
Address:  3208-B  George  Washington 

Hwy.,  Portsmouth,  VA  23704.  Contact: 

Carol  A.  Holden.  Phone:  (804)  397- 

0695. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

7/88). 
Contractor/Supervisor  (contingent  from 

10/7/88). 

(7)(a)  Training  Provider  Asbestos 
Environmental  Services  of  Maryland. 
Inc. 
Address:  P.O.  Box  28.  Timonium.  MD 

21093,  Contact:  Brian  Stewart.  Phone: 

(301)  584-1490. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

6/89). 
Contractor/Supervisor  (contingent  from 

4/6/89). 

(8)(a)  Training  Provider  Asbestos 
Workers  Local  Union  *24. 


Address:  6713  Ammendale  Rd., 

Beltsville.  MD  20705.  Contact:  Thomas 

Haun,  Phone:  (301)  937-7636. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

15/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/1/88). 
Contractor/Supervisor  (contingent  from 

12/1/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/1/88). 

(9)(a)  Training  Provider  Biospherics, 
Inc. 
Address:  12051  Indian  Creek  Ct., 

Beltsville,  MD  20705.  Contact:  Marian 

Meiselman,  Phone:  (301)  369-3900. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  10/1/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/12/88). 
Abatement  Worker  Refresher  Course 

(full  from  10/31/88). 
Contractor/Supervisor  (full  from  lO/l/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/12/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  10/31/88). 
Inspector/Management  Planner 

(contingent  from  5/20/88). 
Inspector/Management  Planner  (full 

from  8/15/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

23/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  3/20/89). 

(10)(a)  Training  Provider  Briggs 
Associates.  Inc.  Maryland. 
Address:  8300  Guilford  Rd.,  Suite  E. 

Columbia.  MD  21046,  Contact:  J.  Ross 

Voorhees,  Phone:  (301)  381-8730. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  1/ 

30/89). 

(ll){a)  Training  Provider  Brujos 
Scientific,  Inc. 
Address:  505  Drury  Lane,  Baltimore,  MD 

21229,  Contact:  Robert  Olcrest,  Phone: 

(301)  566-0859. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  11/21/88). 
Contractor/Supervisor  (contingent  from 

9/29/88). 

(12)(a)  Training  Provider  Carpenters 
Joint  Apprenticeship  Committee  of 
Western  Pennsylvania. 
Address:  495  Mansfield  Ave..  Pittsburgh. 

PA  15205.  Contact:  William  Shehab, 

Phone:  (412)  922-6200. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  12/ 

1/88). 


(13)(a)  Training  Provider  Center  for 
Environmental  &  Occupational  Training, 
Inc. 

Address:  9  Orchard  St.,  Pittsburgh,  PA 
15221,  Contact:  David  Ginsburg, 
Phone:  (412)  351-9101. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

15/88). 
Abatement  Worker  (full  from  12/8/88). 
Abatement  Worker  Refresher  Course 

(full  from  1/19/89). 
Contractor/Supervisor  (contingent  from 

9/15/88). 
Contractor/Supervisor  (full  from  12/8/ 

88). 
Contractor/Supervisor  Refresher  Course 

(full  from  1/19/89). 
Inspector/Management  Planner 

(contingent  from  3/1/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

1/89). 

(14)(a)  Training  Provider  Center  for 
Hazardous  Materials  Research. 
Address:  University  of  Pittsburgh 
Applied,  Research  Center,  320 
William  Pitt  Way,  Pittsburgh,  PA 
15238,  Contact:  Steven  T.  Ostheim. 
Phone:  (412)  826-5320. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  11/ 

28/88). 
Contractor/Supervisor  (contingent  from 

11/28/88). 

(15)(a)  Training  Provider  Charies 
County  Community  College. 
Address:  Mitchell  Rd.,  Box  910,  LaPlata, 

MD  20646-0910.  Contact:  Jake  Bair. 

Phone:  (301)  934-2251. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

26/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/20/89). 
Contractor/Supervisor  (contingent  from 

1/26/89). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  4/20/89). 

(16)(a)  Training  Provider 
Commonwealth  of  Pennsylvania  Dept. 
of  Public  Welfare. 

Address:  P.O.  Box  2675,  Harrisburg,  PA 

17120-0012,  Contact:  Gerald  A. 

Donatucci,  Phone:  (717)  783-9543. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

3/88). 
Abatement  Worker  (full  from  11/15/88). 

(17)(a)  Training  Provider  Delaware 
Technical  &  Community  College. 
Address:  P.O.  Box  897,  Dover,  DE  19903, 

Contact:  David  Stanley,  Phone:  (302) 

736-5428. 

(b)  Approved  Courses: 


Abatement  Worker  (contingent  from  4/ 

20/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/5/89). 
Contractor/Supervisor  (contingent  from 

4/20/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  5/5/89). 

(18)(a)  Training  Provider  Dept.  of  the 
Environment,  State  of  Maryland. 
Address:  2500  Broening  Hwy.,  Baltimore, 

MD  21224,  Contact:  Barbara  Conrad, 

Phone:  (301)  631-3847. 

(b)  Approved  Course: 

Inspector/Management  Planner 
(contingent  from  4/14/89). 

(19)(a)  Training  Provider  Drexel 
University,  Office  of  Continuing 
Professional  Education. 

Address:  32nd  &  Chestnut  Sts.. 

Philadelphia,  PA  19104,  Contact: 

Robert  Ross,  Phone:  (215)  895-2156. 

(b)  Approved  Courses: 
Abatement  Worker  (interim  from  9/1/86 

to  11/11/87). 
Abatement  Worker  (full  from  11/12/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/29/88). 
Contractor/Supervisor  (interim  from  9/ 

1/86  to  11/11/87). 
Contractor/Super\-isor  (full  from  11/12/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/29/88). 
Inspector/Management  Planner 

(contingent  from  3/8/88). 
Inspector/Management  Planner  (full 

from  3/14/88). 
Inspector/Management  Plaimer 

Refresher  Course  (contingent  from  12/ 

29/88). 

(20)(a)  Training  Provider  Dynamac 
Corp. 

Address:  11140  Rockville  Pike. 

Rockville,  MD  20852,  Contact:  Richard 
A.  De  Blasio,  Phone:  (301)  468-2500. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  4/ 

6/89). 
Contractor/Supervisor  (contingent  from 

3/2/89). 
Inspector  Refresher  Course  (contingent 

from  4/20/89). 
Inspector/Management  Planner 

(contingent  from  9/1/88). 

(21)(a)  Training  Provider  E.I.  Dupont 
De  Nemours  &  Co.  Spruance  Plant. 

Address:  P.O.  Box  27001,  Richmond,  VA 

23261,  Contact:  Clarence  P.  Mihal,  Jr., 

Phone:  (804)  743-2948. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  11/ 

14/88). 

(22)(a)  Training  Provider  Eagle 
Industrial  Hygiene  Association,  Inc. 


Address:  405  Masons  Mill  Rd., 

Huntingdon  Valley.  PA  19006. 

Contact:  Stephen  R.  Bell.  Phone:  (215) 

657-2261.  '^ 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

6/89). 
Contractor/Supervisor  (contingent  from 

4/6/89). 

(23){a)  Training  Provider  Eastern 
"*  Environmental  Services  of  the 
Northeast,  Inc. 

Address:  RD  «1,  Route  309  North.  P.O. 
Box  B,  Drums.  PA  18222,  Contact: 
Kenneth  Skuba.  Phone:  (717)  788-4155. 
(b)  Approved  Courses: 

Abatement  Worker  (full  from  9/8/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/29/88). 
Contractor/Supervisor  (contingent  from 

8/11/88). 
Contractor/Super\'isor  Refresher  Course 

(contingent  from  12/29/88). 

(24)(a)  Training  Provider 
Environmental  Training  &  Consultants. 
Inc. 

Address:  2  Bala  Plaza.  Suite  300.  Bala 
Cynwyd.  PA  19004.  Contact:  Linda  L 
Kershaw.  Phone:  (215)  667-4685. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  4/ 

6/89). 
Contractor/Super\  isor  (contingent  from 

4/6/89). 
Inspector/Management  Planner 

(contingent  from  4/6/89). 

[Z5][a)  Training  Provider 
Environmental  Training.  Inc. 

Address:  10  Industrial  Hwy..  Building  N, 

Tinicum  Industrial  Park.  Philadelphia. 

PA  19113,  Contact:  Gary  D.  Hvme. 

Phone;  (215)  521-5469. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

1/89). 
Contractor/Supervisor  (contingent  from 

3/1/89). 

(26)(a)  Training  Provider  Facilities 
Management  Consultants,  inc. 
Address:  P.O.  Box  309.  Cecil.  PA  15321, 

Contact:  Edward  Monaco.  Phone: 

(412)  745-1770. 

(b)  Approved  Courses. 
Abatement  Worker  (contingent  from  6/ 

30/88). 
Abatement  Worker  (full  from  10/18/88). 
Contractor/Supervisor  (full  from  10/18/ 

88). 

(27)(a)  Training  Provider  GST  Co. 
Address;  Freedom  Professional  Dldg.. 

1341  Old  Freedom  Rd..  Suite  3B.  Mars. 

PA  16046.  Contact:  Norma  Stanford. 

Phone:  (412)  772-7488. 

(b)  Approved  Courses: 
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Abatement  Worker  (contingent  from  11/ 

14/86). 
Abatement  Worker  (full  from  12/5/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/30/89). 
Contractor/ Supervisor  (contingent  from 

11/14/88). 
Contractor/Supervisor  (full  from  12/5/ 

68). 
Contractor/Supervisor  Refresher  Course 

(contingent  h-om  1/30/69). 
Inspector/Management  Planner 

(contingent  from  12/29/88). 

(26)(a)  Training  Provider:  Galson 
Technical  Services,  Inc. 

Address:  5170  Campus  Dr..  Suite  200. 

Plymouth  Meeting.  PA  19462,  Contact: 

Ernest  L  Sweet,  Phone:  (315)  432-0506. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  6/17/88]. 

(29)(a)  Training  Provider  General 
Physics  Corp. 
Address:  6700  Alexander  Bell  Dr.. 

Columbia.  MD  21046.  Contact: 

Andrew  K.  Marsh.  Phone:  (301)  290- 

2300. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  4/ 

6/89). 
Contractor/Supervisor  (contingent  from 

4/6/89). 

(30){a)  Training  Provider  Gerald  T. 
Fenton.  Inc. 

Address:  3152  Bladensburg  Rd.. 
Washington.  DC  20018.  Contact:  James 
R.  Foster.  Phone:  (202)  269-2112. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

15/88). 
Contractor/Supervisor  (contingent  from 

12/15/88). 

(31){a)  Training  Provider  Hazard 

Abatement  Training  Center. 

Address:  101  East  Lancaster  Ave.. 
Wayne.  PA  19087.  Contact:  Robert 
Mautner.  Phone:  (215)  971-0830. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  4/12/88). 

(32)(a)  Training  Provider  Heat  &  Frost 
Insulators  &  Asbestos  Workers  Local 
Union  *2. 

Address:  148  East  Mall  Plaza,  Carnegie. 

PA  15106.  Contact:  Terry  Larkin, 

Phone:  (412)  276-3711. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

28/88). 
Abatement  Worker  (full  from  10/25/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/28/8H). 
Abatement  Worker  Refresher  Course 

(full  from  12/8/88). 
Contractor/Supervisor  (contingent  from 

9/28/88). 


Contractor/Supervisor  Refresher  Course 

(contingent  from  9/28/88). 

(33)(a)  Training  Provider  Heat  &  Frost 
Insulators  &  Asbestos  Workers  Local 
Union  *23. 
Address:  42  Lynwood  Dr.,  Rd.  #4. 

AUentown.  PA  18103.  Contact:  Jos 

Klocek,  Phone:  (717)  564-7563. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

20/88). 

(34)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  #38. 
Address:  315  -  317  North  Washigton  St.. 

Wilkes  -  Barre,  PA  18703.  Contact: 

Robert  Hughes,  Phone:  (717)  829-0634. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  3/ 

2/89). 

(35)(a)  Training  Provider  Jenkins 
Professionals.  Inc. 
Address:  5022  Campbell  Blvd..  Suite  F. 

Baltimore.  MD  21236,  Contact:  Larry 

Jenkins,  Phone:  (301)  529-3553. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

10/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/2/89). 
Contractor/Supervisor  (contingent  from 

2/10/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/2/89). 

(36}(a]  Training  Provider  Laborers 
District  Council  of  Eastern 
Pennsylvania. 

Address:  2163  Berryhill  St.,  Harrisburg, 
PA  17104,  Contact:  Gerald  D. 
Temarantz.  Phone:  (717)  564-2707. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

17/88). 
Abatement  Worker  (full  from  1/30/89). 

(37)(a)  Training  Provider:  Laborers 
District  Council  of  Western 
Pennsylvania. 

Address:  1110  Fifth  Ave.,  Pittsburgh,  PA 
15219,  Contact:  Robert  F.  Ferrari. 
Phone:  (412)  391-8533. 

(b)  Approved  Courses: 
Abatement  Worker  (contii^ent  from  6/ 

17/88). 
Abatement  Worker  (full  from  10/31/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/2/89). 
Contractor/Supervisor  (contingent  from 

6/17/88). 
Contractor/Supervisor  (full  from  10/31/ 

88). 

(38)(a)  Training  Provider  Laborers 
District  Council,  Education  Training 
Fund  of  Philadelphia  &  Vicinity. 


Address:  500  Lancaster  Ave.,  Exton,  PA 

19341,  Contact:  Jerry  Roseman,  Phone: 

(215)  836-1175. 

(b)  Approved  Courses: 
Abatement  Worker  (interim  from  ll/l/ 

87  to  12/14/87). 
Abatement  Worker  (contingent  from  2/ 

18/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  bom  4/20/89). 

(39)(a)  Training  Provider  Marcus 
Environmental. 
Address:  6345  Courthouse  Rd..  P.O.  Box 

227,  Prince  George.  VA  23875.  Contact: 

Susan  M.  Wilcox.  Phone:  (804)  733- 

1855. 

(b)  Approved  Courses: 
Abatement  Worker  (continent  from  1/ 

26/89). 
Contractor/Supervisor  (contingent  from 

1/28/89). 

(40)(a]  Training  Provider  Medical 
College  of  Virginia  Virginia 
Commonwealth  University  Dept.  of 
Preventive  Medicine. 
Address:  P.O.  Box  212,  Richmond.  VA 

23298,  Contact:  Leonard  Vance. 

Phone:  (804)  786-9785. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

10/2/87). 
Contractor/Supervisor  (full  from  11/2/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  8/12/88). 
Inspector/Management  Planner  (full 

from  2/29/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

29/88). 

(41)(a)  Training  Provider  National 
Training  Fund/Workers  Institute  for 
Safety  &  Health  (WISH). 

Address:  1126  Sixteenth  St..  NW. 

Washington.  DC  20036.  Contact:  Scott 

Schneider.  Phone:  (202)  887-1980. 

(b)  Approved  Courses: 
Abatement  Worker  (inlerim  from  11/1/ 

86  to  8/1/87). 
Abatement  Worker  (contingent  from  9/ 

18/87). 
Abatement  Worker  (full  from  9/18/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/29/88). 
Contractor/ Supervisor  (interim  from  11/ 

1/86  to  8/1/87). 
Contractor/Supervisor  (contingent  from 

9/18/87). 
Contractor/Supervisor  (full  from  9/18/ 

87). 
Inspector  (contingent  from  5/26/88). 

(42)(a)  Training  Provider 
Occupational  Medical  Center. 
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Address:  4451  Pariiament  PI.,  Lanham, 
MD  20706.  Contact:  Ellen  Kite.  Phone: 
(301)  306-0632. 
(b)  Approved  Course: 

Abatement  Worker  (contingent  from  9/ 
28/88).  ' 

(43)(a)  Training  Provider  Old 
Dominion  University  Office  of 
Continuing  Education  College  of  Health 
Services. 

Address: .  Norfolk.  VA  23529-0290. 
Contact:  Shirley  Glover.  Phone:  (804) 
440-4256. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  6/ 

30/88). 
Abatement  Worker  (full  from  7/27/88). 

(44)(a)  Training  Provider  Oneil  M. 
Banks,  Inc. 

Address:  336  South  Main  St.,  Bel  Air, 
MD  21014,  Contact:  Oneil  M.  Banks, 
Phone:  (301)  879-4676. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  1/ 

5/88). 
Abatement  Worker  (full  from  2/20/89). 
Contractor/Supervisor  (contingent  from 

1/5/88). 

Inspector  (contingent  from  3/14/88).  ' 

(45)(a)  Training  Provider  Paskal 
Environmental  Services. 
Address:  6010  Sonoma  Rd.,  Bethesda, 

MD  20817.  Contact:  Steve  Paskal. 

Phone:  (301)  571-1507. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  4/ 

28/88). 

(46)(a)  Training  Provider  Philadelphia 
Electric  Co. 

Address:  Barbados  Training  Center. 
Norristown.  PA  19401.  Contact:  John  J. 
Stankiewiez,  Phone:  (215)  270-8600. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  9/ 

19/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/24/89). 

(47)(a)  Training  Provider  Phoenix 
Safety  Associates,  Ltd. 
Address:  P.O.  Box  545.  Phoenixville.  PA 

19460.  Contact:  Janice  Sharkey.  Phone: 

(215)  935-1770. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  9/1/88). 

(48)(a)  Training  Provider  Quality 
Specialities,  Inc. 

Address:  P.O.  Box  46, 109  South  15th 
Ave.,  Hopewell.  VA  23860.  Contact: 
Lewis  Stevenson,  Phone:  (804)  458- 
5855. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  8/ 
8/88). 


(49)(a)  Training  Provider  S.G.  Brown. 
Inc. 

Address:  2701  Sonic  Dr..  Virginia  Beach. 
VA  23456.  Contact:  Sandra  A.  Akers. 
Phone:  (804)  468-0027. 
(b)  Approved  Course: 

Abatement  Worker  (contingent  from  7/ 
12/88). 

(50)(a)  Training  Provider  STI.  Inc. 
Address:  P.O.  Box  1029.  Aberdeen.  MD 
21001.  Contact:  Terry  F.  Carraway,  Jr., 
Phone:  (301)  575-7844. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  7/ 

19/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/29/88). 
Contractor/Supervisor  (contingent  from 

7/19/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/29/88). 
Inspector/Management  Planner 

(contingent  from  12/15/88). 

(51)(a)  Training  Provider  STIC 
Corporation. 

Address:  Box  347.  Wilkes  Barre,  PA 
18703,  Contact:  Ed  Barrett.  Phone: 
(717)  829-3614. 

(b)  Approved  Course: 

Contractor/Supervisor  (contingent  from 
4/7/89). 

(52)(a)  Training  Provider  Safety 
Management  Institute. 
Address:  P.O.  Box  1844,  Altoona,  PA 

16603,  Contact:  Christopher  Tate, 

Phone:  (814)  946-1221. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

6/88). 
Abatement  Worker  (full  from  8/8/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/23/89). 
Contractor/Supervisor  (contingent  from 

1/6/88). 

Contractor/Supervisor  (full  from  8/8/ 
88). 

Contractor/Supervisor  Refresher  Course 

(contingent  from  2/23/89). 
Inspector/Management  Planner 

(contingent  from  2/4/88). 
Inspector/Management  Planner  (full 

from  2/8/88). 

Inspector/Management  Planner 
Refresher  Course  (contingent  from  2/ 
23/89). 

(S3)(a)  Training  Provider  Schneider 
Engineers. 

Address:  98  Vanadium  Rd.,  Bridgeville, 
PA  15017,  Contact:  Amy  Couch  Shultz, 
Phone:  (412)  221-1100. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  2/ 

22/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/20/89). 


Contractor/Supervisor  (contingent  from 

2/22/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/20/89). 
Inspector/Management  Planner 

(contingent  from  2/22/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

20/89). 

(54)(a)  Training  Provider  Temple 
University  College  of  Engineering. 

Address:  12th  &  Norris  Sts.. 

Philadelphia,  PA  19122,  Contact: 

Lester  Levin,  Phone:  (215)  787-6479. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  10/21/87). 
Contractor/Super\'isor  (contingent  from 

9/28/87). 
Contractor/Supervisor  (full  from  10/1/ 

87). 
Inspector/Management  Planner  (full 

from  10/13/87). 
Inspector/Management  Planner 

Refresher  Course  (full  from  12/19/88]. 

(55)(a]  Training  Provider  Tetra 
Services,  Inc. 
Address:  Pleasant  Valley  Rd.,  P.O.  Box 

295A.  Trafford,  PA  15085.  Contact: 

Dominic  R.  Medure,  Phone:  (412)  744- 

3377. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  4/ 
20/89). 

(56)(a)  Training  Provider  The  Glaser 
Co. 

Address:  200  Kanawha  Ter.,  St.  Albans. 
WV  25177.  Contact:  Stephen  P.  Glaser. 
Phone:  (304)  722-2832. 

(1^  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

6/89). 
Contractor/Supervisor  (contingent  from 

4/6/89). 

(57)(a)  Training  Provider  Tracer  )itco. 
Inc. 

Address:  1601  Research  Blvd..  Rockville. 

MD  20850,  Contact:  Daniel  O.  Chute. 

Phone:  (301)  984-27T8. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

4/89). 
Contractor/Supervisor  (contingent  from 

1/4/89). 
Inspector/Management  Planner 

(contingent  from  1/4/89). 

(58)(a)  Training  Provider  United 
Environmental  Systems.  Inc. 
Address:  14  Stella  Dr.,  Churchville.  PA 

18966,  Contact:  Michael  Yaron.  Phone: 

(215)  829-9454. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 
3/88). 
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Contractor/Supervisor  (contingent  from 

6/30/88). 
Inspector/Management  Planner 

(contingent  from  7/8/88). 

(59)(a)  Training  Provider  University 
of  Pittsburgh  Graduate  School  of  PubUc 
Health. 

Address:  Dept.  of  Industrial 

Environmental,  Health  Sciences. 

Pittsburgh.  PA  15261.  Contact:  Dietrich 

A.  Weyel.  Phone:  (412)  624-3042. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

6/88). 
Abatement  Worker  (full  from  6/6/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/20/89). 
Contractor/Supervisor  (contingent  from 

3/6/88). 
Contractor/Supervisor  (full  from  6/6/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/20/89). 

(60)(a)  Training  Provider  Vok 
Environmental  Services,  inc. 
Address:  3010  William  Pitt  Way. 

Pittsburgh,  PA  15238,  Contact:  Greg 

Ashman.  Phone:  (412)  826-3150. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

3/88). 
Abatement  Worker  (full  from  1/23/80). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/20/89). 
Contractor/Supervisor  (contingent  from 

10/3/88). 
Contractor/Supervisor  (full  from  1/23/ 

60). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/20/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

20/89). 

(61)(a)  Training  Provider  Waco.  Inc. 

Address:  Highway  925,  N,  P.O.  Box  759, 

,     Waldorf,  MD  20601,  Contact:  Wayne 

Cooper,  Phone:  (301)  843-248a 

(b)  Approved  Courses: 
Abatement  Woriier  (full  from  9/15/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  8/12/88). 
Con  tractor/ Supervisor  (full  from  9/15/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/1/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

11/88). 

(62)(a)  Training  Provider  West 
Virginia  Laborers  Training  Trust  Fund. 
Address:  One  Manongalia  St., 

Charieston.  WV  25302,  Contact: 

Wetzel  Harvey,  Phone:  (304)  346-0561. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  8/ 
29/88). 


(63)(a)  Training  Provider  West 
Virginia  University  Extension  Service. 
Address:  704  Knapp  HaU,  P.O.  Box  6031, 

Moigantown,  WV  26506-6031, 

Contact:  Robert  L  Moore,  Phone:  (304) 

293-4013. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  bom  10/ 

20/88). 
Contractor/Supervisor  (contiqgent  from 

10/20/88). 
Inspector/Management  Planner 

(contingent  from  5/9/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

27/89). 

(64)(a)  Training  Provider  White  Lung 
Association. 
Address:  1114  Cathedral  St.,  Baltimore, 

MD  21201,  Contact:  James  Hte,  Hione: 

(301)  727-6029. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  2/ 

18/88). 
Abatement  Woricer  (full  from  6/6/88). 
Abatement  Worker  Refresher  Coiirse 

(contingent  from  2/23/89). 
Contractor/Supervisor  (contingent  from 

2/18/88). 
Contractor/Supervisor  (full  bom  6/6/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/23/89). 
Inspector/Management  Fianner 

(contingent  from  1/4/88). 
Inspector/Management  Fianner  (full 

bom  2/15/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  bom  12/ 

29/88). 

(85)(a)  Training  Provider  William  L. 
fames  Enterprises,  Inc. 
Address:  P.O.  Box  1478,  Scranton,  PA 

18501-1478,  Contact  William  L  James. 

Phone:  (717)  344-5830. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  frxjm  4/ 

20/88). 
Contractor/Supervisor  (contingent  from 

4/20/88). 

EPA-Approved  Training  Courses 
REGION IV  ~  Atlanta,  CA 

Regional  Asbestos  Coordinator  Liz 
Wilde,  EPA,  Region  IV.  345  Courtland 
St..  NE.  (4APT-PT),  Atlanta.  GA  30365. 
(404)  347-5014.  (FTS)  257-5014. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certificatin  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  IV  training  courses  and  contact 
points  for  each,  are  as  follows: 


(l)(a)  Training  Provider  AHP 
Research,  Inc. 
Address:  1502  Johnsons  Ferry  Rd.. 

Atlanta,  GA  30362,  Contact:  Owight 

Brown,  Phone:  (404)  565-0061. 

(b)  Approved  Courses: 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/6/89], 
Inspector/Management  Planner  (interim 

from  5/28/86  to  12/13/87). 
Inspector/Management  I^anner  (full 

bom  12/14/87). 

(2)(a)  Training  Provider  ATEC 
Associates,  Inc. 
Address:  129  West  Valley  Ave., 

Birmingham.  AL  35209-3691,  Contact: 

W.  David  Yates.  Phone:  (205)  945-9224. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  4/ 

14/89). 
Contractor/Supervisor  (contingent  from 

4/14/89). 
Inspector/Management  Planner 

(contingent  bom  4/14/89). 

(3)(a)  Training  Provider  ATI 
Environmental  Services. 

Address:  P.O.  Box  3044,  Louisville,  KY 

40201,  Contact  Tim  Ellis,  Phone:  (502) 

589-5308. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  1/12/88). 
Contractor/Supervisor  (full  bom  1/12/ 

88). 

(4)(a)  Training  Provider  All  Gulf 
Contractors,  Ina 

Address:  3654  Halls  Mill  Rd..  Mobile,  AL 
36693,  Contact  Robert  Pettie.  Phone: 
(205)  665-5199. 

(b)  Approved  Coarse: 
Abatement  Worker  (contingent  from  2/ 
22/89). 

(5)(a)  Training  Provider  American 
Environmental  Safety  Institute. 

Address:  P.O.  Box  212116.  Columbia.  SO 
29221-2116.  Contact:  Kim  Cleveland. 
Phone:  (803)  731-298a 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

29/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/16/88). 
Contractor/Supervisor  (full  from  10/17/ 

88). 
Contraclor/Supervisor  Refresher  Course 

(contingent  from  12/16/88). 
Inspector/Management  Planner  (full 

from  2/8/89). 

(6)(a)  Training  Provider  Arch 
Training  Services,  Inc. 
Address:  Hotel  Royal  Plaza,  P.O.  Box 

22203,  Lake  Buena  Vista.  FL  32830- 

2203,  Contact:  Arleen  Folkes 

Goldberg.  Phone:  (407)  827-3985. 
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(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  3/ 

2/89). 
Contractor/Supervisor  (contingent  from 

3/2/89). 
Inspector/Management  Planner 

(contingent  from  3/2/89). 

(7)(a)  Training  Provider  Asbestos 
Abatement  Associates.  Inc. 
Address:  1211  Boiling  Springs  Rd.. 

Spartanburg,  SC  29303.  Contact:  John 

N.  McNamara,  Phone:  (803)  582-1222. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  2/ 

17/89). 
Contractor/Supervisor  (contingent  from 

3/7/89). 

(8)(a)  Training  Provider  Asbestos 
Consultants,  Inc. 
Address:  P.O.  Box  9054,  Greensboro.  NC 

27408.  Contact:  Thomas  Petty,  Hione: 

(919)  275-3907. 

(b)  Approved  Course: 

Inspector/Management  Planner 

(contingent  from  3/9/88). 

(9)(a)  Training  Provider  Asbestos 
Consulting  &  Training  Systems. 
Address:  903  Northwest  6th  Ave.,  Ft 

Lauderdale,  FL  33311,  Contact  James 

F.  Stump,  Phone:  (305)  524-7208. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  5/8/88). 
Contractor/Supervisor  (contingent  bom 

2/22/89). 

(10)(a)  Training  Provider  Asbestos 
Workers  Local  Union  #13  Joint 
Apperenticeship  Training  Program. 
Address:  145  East  First  St..  Jacksonville, 

FL  32206.  Contact  Thomas  P.  Mallard. 

Phone:  (904)  355-4881. 

(b)  Approved  Courses: 

Abatement  Woricer  Refresher  Course 

(contingent  fitim  1/23/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/23/89). 

(ll](a]  Training  Provider  Asbestos 
Workers  Local  Union  #48  Joint 
Apprenticeship  Training  Program. 
Address:  374  Maynard  Terrace.  SE. 

Suite  232.  Atlanta.  GA  30316.  Contact: 

Timothy  Fuller.  Phone:  (404)  3T3-9866. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  5/4/88). 
Contractor/Supervisor  (full  from  6/27/ 

88). 
Confractor/Supervisor  Refresher  Course 

(full  from  11/2/88). 
Inspector  (contingent  from  9/26/88). 
Inspector  (full  from  9/28/88). 

(12)(a)  Training  Provider  Atlantic 
Environmental  Consulting,  Inc. 
Address:  12200  Southwest  132  Ct.. 

Miami,  FL  33186.  Contact:  Stephan  R. 

Schanamann,  Phone:  (305)  232-6364. 


(b)  Approved  Course: 

Abatement  Worker  (contingent  from  8/ 
11/88). 

(13)(a)  Training  Provider  BCM 
Engineers,  Inc. 
Address:  108  St.  Anthony  St.,  P.O.  Box 

1784,  Mobile.  AL  36633.  Contact:  H. 

Conrad  Freeman,  Phone:  (205)  433- 

3981. 

(b)  Approved  Courses: 

Inspector/Managen)ent  Planner  (full 

from  11/11/87). 
Inspector/Management  Planner 

Refresher  Course  (contingent  bom  12/ 

15/88). 
Project  Designer  (full  from  12/8/87). 

(14)(a)  Training  Provider  Bertchel 
Construction.  Inc. 

Address:  P.O.  Box  3218.  Florida  City.  FL 

33034.  Contact:  R.C.  Slover.  Phone: 

(305)  246-6565. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  3/ 

13/89). 

(15)(a)  Training  Provider  Briggs 
Associates  Int.,  Inc. 

Address:  4209  Vineland  Rd.,  Suites  J-9/ 
10,  Oriando,  FL  32811,  Contact:  Jim 
McCuUoch.  Phone:  (407)  422-3522. 
(b)  Approved  Course: 

Abatement  Worker  (contingent  from  5/ 
4/89). 

(16)(a)  Training  Provider  Continuing 
Education  Mississippi  State  University. 
Address:  Memorial  Hall-Bar  Ave..  P.O. 

Drawer  5247.  Mississippi  State,  MS 

39762-5247.  Contact:  Margaret  V. 

Naugle.  Phone:  (601)  325-2677. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

15/88). 
Contractor/Supervisor  (contingent  from 

7/19/88). 
Inspector/Management  Planner  (full 

from  6/20/88). 
Project  Designer  (contingent  from  12/15/ 

88). 

(17)(a)  Training  Provider  DPC 
General  Contractors.  Inc. 
Address:  250  Arizona  Ave.,  NE,  Bldg.  A, 

Atlanta.  GA  30307.  Contact:  Glen 

Kahler.  Phone:  (404)  373-0561. 

(b)  Approve^ourses: 
Abatement  Worker  (contingent  from  4/ 

5/88). 
Abatement  Worker  (full  from  5/9/88). 

(18)(a)  Training  Provider  ELB  & 
Associates.  Inc. 
Address:  605  Eastowne  Dr..  Chapel  Hill, 

NC  27514,  Contact:  Michael  L 

Cannon.  Phone:  (919)  493-4471. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  6/ 

30/88). 


(19)(a)  Training  Provider  Energy 
Support  Services.  Inc. 
Address:  P.O.  Box  6098.  Ashville,  NC 

28816,  Contact:  Edward  T.  Rochelle. 

Phone:  (704)  258-8888. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  4/14/89). 

(20)(a)  Training  Provider  Enpuricon 
Asbestos  Management. 
Address:  6308  -  D  Angus  Dr..  Raleigh. 

NC  27613,  Contact:  Terry  E.  Slate. 

Phone:  (919)  781-0886. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  1/ 

11/89). 
Contractor/Supervisor  (contingent  from 

2/6/89). 

(21)(a)  Training  Provider  Enviro 
Science,  Inc. 

Address:  3509  Hayworth  Dr..  Raleigh. 

NC  26709,  Contact:  Reginald  C 

Jordan,  Phone:  (919)  782-6527. 

tt>)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  9/15/88). 

(22)(a)  Training  Provider 
Environmental  Aspecs.  Inc.  University 
of  North  Florida,  Division  of  Continuing 
Education. 

Address:  1527  North  Dale  Mabry  Hwy.. 
Suite  1527,  Lutz,  FL  33549-3010. 
Contact:  Dennis  L  Mast.  Phone:  (813) 
948-1387. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  2/ 

22/89). 
Contractor/Supervisor  (contingent  from 

4/14/89). 

(23)(a)  Training  Provider 
Environmental  Engineering  Co.,  Inc. 
Address:  500  Rivermont  Rd..  Columbia. 

SC  29210.  Contact:  Russell  Richard. 

Phone:  (803)  256-7846. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

17/89). 
Contractor/Super\isor  (contingent  from 

2/17/89). 

(24)(a)  Training  Provider: 
Environmental  Resources  Group. 
Address:  3845  Viscount  Memphis,  TN 

38118.  Contact:  Lee  C.  Thompson, 

Phone:  (901)  795-0432. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  11/ 

14/88). 

(2S)(a]  Training  Provider  Evans 
Environmental  &  Geological  Science  & 
Management,  Inc. 

Address:  2631  Southwest  27  St..  Miami. 
FL  33133.  Contact:  Chades  Evans, 
Phone:  (305)  856-7458. 


23412 Fedarml  Regiater  /  Vol.  54.  No.  103  /  Wednesday.  May  31.  1969  /  Propoged  Rules 


(b)  Approved  Course: 
Abatement  Worker  (contingent  from  1/ 

3/89). 

(26)(a)  Training  Provider:  Georgia 
Tech.  Institute. 
Address:  O'Keefe  Building,  Room  029. 

Atlanta.  GA  30332.  Contact  Robert  D. 

Schmitter,  Phone:  (404)  894-3806. 

(b)  Approved  Courses: 
Contractor/Superviaor  (interim  from  6/ 

1/85  to  5/10/87). 
-Contractor/Supenritor  (full  from  5/11/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/23/87). 
Contractor/Supervisor  Refresher  Course 

(full  from  7/7/88). 
I.nspector/Management  Planner  (full 

from  10/19/87). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

24/88). 
Inspector/Management  Planner 

Refresher  Coutm  (full  from  11/29/88). 
Project  Designer  (contingent  from  6/1/ 

88). 
Project  Designer  (full  from  6/7/88). 
Project  Designer  Refresher  Course 

(contingent  from  1/31/86). 

(27)(a)  Training  Provider  Great 
Elarrier  insulation  Co. 

Address:  Meador  Warehouse,  Western 

Dr.,  Mobile,  AL  36607.  Contact: 

Thomas  Knotts.  Phone:  (205)  476-0350. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

13/88). 
Abatement  Woricer  (full  from  4/4/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/30/89). 

(28](a)  Training  Provider  Harmon 
Engineering  Associates. 
Address:  1550  Piunphrey  Ave..  Auburn. 

AL  36830,  Contact  Roger  W. 

Thompson,  Phone:  (205)  821-9250. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  1/ 

4/89). 

(29)(a)  Training  Provider  Harrison 
Contracting.  Inc. 
Address:  3845  Viscount  St..  Suite  12, 

Memphis.  TN  38118,  Contact  Lee  C. 

Thompson.  Phone:  (901)  795-0432. 

(b)  Approved  Course: 

Abatement  Worker  (full  from  10/12/86). 

(30)(a)  Training  Provider:  Howard  L 
Henson  Training  Institute. 

Address:  3592  Flat  Shoals  Rd..  Decatur, 
GA  30034.  Contact  Stephen  Henson. 
Phone:  (404)  243-5107. 

(b]  Approved  Course: 

Abatement  Worker  (full  from  2/16/88). 

(31)(a)  Training  Provider 
International  Association  of  Heat  & 


Frost  Insulators  ft  Asbestos  Workers 

Local  Union  #46. 

Address:  7111  Wright  Rd..  Knoxville.  TN 

37931,  Contact:  John  Wade.  Phone: 

(615)  938-1274. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  10/11/86). 
Contractor/Supervisor  (foil  from  1/19/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/15/88). 

(32)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  ft  Asbestos  Workers 
Local  Union  #60. 
Address:  13000  North  West  47th  Ave.. 

Miami.  PL  33054.  Contact:  David 

Cleveland,  Phone:  (305)  661-0679. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  11/15/88). 
Contractor/Supervisor  (full  from  12/12/ 

88). 

(33)(a]  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  ft  Asbestos  Workers 
Local  Union  #72. 
Address:  2513  Adams  St.,  Wilmington. 

NC  28401.  Contact  Mike  Harrell. 

Phone:  (919)  343-1730. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  8/10/88). 

(34](a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  #78. 
Address:  600  Main  St.,  Gardendale.  AL 

35071,  Contact:  Bill  Boothe.  Phone: 

(205)  631-4840. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  10/25/88). 

(35)(a)  Training  Provider 
International  Association  of  Heat  ft 
Frost  Insulators  ft  Asbestos  Workers 
Local  Union  #96. 
Address:  811  East  6eth  St.,  Savannah, 

GA  31405,  Contact:  Robert  G.  Greene. 

Phone:  (912)  352-0014. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  7/26/88). 
Contractor/Supervisor  (full  from  9/13/ 

88). 

(36)(a)  Training  Provi8er  LCI  Training 
Institute. 
Address:  1432  Jocasta  Dr.,  Lexington,  KY 

40502-5320.  Contact  )ohn  F. 

Summersett.  Phone:  (606)  273-8881. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

9/68). 
Contractor /Supervisor  (contingent  from 

6/9/88). 

(37)(a]  Training  Provider  Laborers 
District  Council  of  Southeast  Florida. 


Address:  799  Northwest  62nd  St,  Miami, 

FL  335ia  Contact:  Albert  Houston, 

Phone:  (305)  754-2659. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  3/15/88). 

(38)(a)  Training  Provider  Luig 
Engineering  of  Florida,  Inc. 
Address:  5432  Commerce  Park  Blvd., 

Tampa,  FL  33610.  Contact  Robert 

Lang,  Phone:  (813)  622-8311. 

(b)  Approved  Course: 
Abatement  Woiicer  (contingent  from  1/ 

17/89). 

(39)(a)  Training  Provider  Medical 
University  of  Soath  Caroline  DepL  of 
Environmental  Health. 
Addresr.  171  Ashley  Ave.,  Charleston. 

SC  29425,  Contact  Jan  Temple,  I^one: 

(803)  792-5315. 

(b)  Approved  Courses: 
Abatement  Worker  (full  fmm  12/19/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/2/BB]. 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/2/80). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

2/89). 

(40)(a)  Training  Provider  Natioaal 
Asbestos  Council  (NAG)  Training  Dept. 
Address:  1777  Northeast  Expressway. 

Suite  150,  Atlanta.  GA  30329.  Contact 

Zachary  S.  Cowan,  III,  Phone:  (404) 

633-2622. 

(b)  Approved  Courses: 
Abatement  Worker  (interim  frcm  7/1/86 

to  6/1/87). 
Abatement  Worker  (full  bom  7/1/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/8/89). 

(41)(a)  Training  Provider  National 
Monitoring  Labs,  Inc. 
Address:  1400  North  46th  St,  Suite  V-28. 

Tampa,  FL  33613.  Contact  Gil  Rakshi. 

Phone:  (800)  347-3414. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

4/14/69). 
Inspector/Management  Planner 

(contingent  from  4/14/69). 

(42](a]  Training  Provider 
Occupational  Safety  ft  Health 
Educational  Resource  Center  University 
of  North  Carolina  at  Chapel  Hill. 
Address:  School  of  Public  Health,  109 

Conner  Dr.,  Suite  1101,  Chapel  IfiU, 

NC  275ia  Contact  Ted  Williams, 

Phone:  (919)  962-2101. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

6/1/88). 
Contractor/Supervisor  (full  !rom  6/6/ 

88). 
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Inspector/Management  Planner  (full 

from  11/9/87). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

15/88). 

{43)(a)  Training  Provider  PDR 
Engineers,  Inc. 

Address:  2000  Lindell  Ave..  Nashville. 

TN  37203.  Contact:  Ayaja  K. 

Upaphyaya.  Phone:  (615)  298-2065. 

(b)  Approved  Course: 
Inspector  (contingent  from  9/15/88). 

(44)(a)  Training  Provider  Practical 
Environmental  Training  Institute. 
Address:  P.O.  Box  26308,  Chariotte.  NC 

28221-6308.  Contact:  Dianne 

Christenbery.  Phone:  (704)  598-9588. 

(b)  Approved  Courses: 

Abatement  Worker  (full  from  10/24/88). 
Contractor/Supervisor  (contingent  from 

1/17/89). 
Contractor/Supervisor  (full  from  3/20/ 

89). 

{45)(a)  Training  Provider  RETRA- 
TREEO. 

Address:  1730  US.  Alt  19  South,  Suite  H, 
Tarpon  Springs,  FL  34689,  Contact: 
Phillip  Paroff,  Phone:  (800)  548-5848. 
(b)  Approved  Courses: 

Abatement  Worker  (full  from  1/24/89). 

Abatement  Worker  Refresher  Course 
(contingent  from  12/29/88). 

Abatement  Worker  Refresher  Course 
(full  from  1/24/89). 
(46)(a)  Training  Provider:  Republic 

Industries,  Inc. 

Address:  P.O.  Box  5565.  Station  1, 
Wilmington,  NC  28403,  Contact  Gerry 
Phelps,  Phone:  (919)  799-2664. 
(b)  Approved  Course: 

Abatement  Worker  (contingent  from  1/ 
23/89). 

{47)(a)  Training  Provider  Soil  ft 
Materials  Engineering  Box  5809. 
Address:  3109  Spring  Forest  Rd., 

Raleigh,  NC  58069,  Contact:  CD. 

Hudson,  Phone:  (919)  790-9827. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  3/ 
8/89). 

(48)(a)  Training  Provider  South 
Carolina  Research  &  Training  Center. 
Address:  300  Gervais  St..  Annex  III, 

Columbia,  SC  29201,  Contact:  Jan 

Temple,  Phone:  (803)  737-2060. 

(b)  Approved  Courses: 
Contractor/Supervisor  (full  from  3/8/ 

88). 
Inspector/Management  Planner  (full 

from  3/1/881. 

{49)(a)  Training  Provider  Southeast 
Asbestos  Free  Environments,  Inc. 
Address:  350  South  Second  Ave.,  P.O. 

Box  51267.  Jacksonville  Beach,  FL 


32250,  Contact:  Otey  Reynolds,  Phone: 

(904)  246-8000. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 

15/88). 
Contractor/Supervisor  (contingent  from 

1/18/89). 

(50)(a)  Training  Provider  TREEO 
CENTER. 

Address:  3900  South  West  63rd  Blvd., 

Gainesville,  FL  32608,  Contact  Sandra 

Scaggs,  Phone:  (904)  392-9570. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

12/88). 
Contractor/Supervisor  (interim  from  2/ 

9/87  to  4/30/87). 
Contractor/Supervisor  (full  from  5/1/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/17/89). 
Inspector/Management  Planner  (interim 

from  1/27/87  to  12/14/87). 
Inspector/Management  Planner 

(contingent  from  2/5/88). 
Inspector/Management  Planner  (full 

from  2/15/88). 

(51)(a)  Training  Provider:  The 
Environmental  Institute. 

Address:  COBB  Corporate  Center/300, 
350  Franklin  Rd.,  Marietta,  GA  30067, 
Contact:  Eva  Clay,  Phone:  (404)  425- 
2000. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

10/87). 
Abatement  Worker  (full  from  5/2/88). 
Contractor/Supervisor  (contingent  from 

12/10/87). 
Contractor/Supervisor  (full  from  2/1/ 

88). 
Contractor/Supervisor  Refresher  Course 

(full  from  5/19/88). 
Inspector/Management  Planner 

(contingent  from  12/10/87). 
Inspector/Management  Planner  (full 

from  1/25/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  11/8/88). 
Project  Designer  (contingent  from  2/5/ 

88). 
Project  Designer  (full  from  2/9/88). 

(52)(a)  Training  Provider  University 
of  Alabama,  College  of  Continuing 
Studies,  Division  of  Environmental  & 
Industrial  Programs. 
Address:  P.O.  Box  2967,  Tuscaloosa,  AL 

35486-2967,  Contact:  William  Weems, 

Phone:  (205)  348-3033. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  4/5/88). 
Contractor/Supervisor  (full  from  12/14/ 

87). 
Inspector/Management  Planner  (full 

from  5/16/88). 


(53)(a)  Training  Provider:  University 
of  Alabama-Birmingham  Deep  South 
Center. 

Address: .  Birmingham,  AL  35294, 
Contact:  Elizabeth  Lynch,  Phone:  (205) 
934-7032. 
(b)  Approved  Course: 

Inspector/Management  Planner  (full 

from  3/21/88). 

(54)(a)  Training  Provider:  University 
of  Kentucky,  College  of  Engineering 
Continuing  Education. 

Address:  305  Slone  Bldg.,  Lexington,  KY 

40506-0053,  Contact:  A.B.  Broderson. 

Phone:  (606)  257-4300. 

(b)  Approved  Course: 
Inspector/Management  Planner  (full 

from  2/15/88). 

(55)(a)  Training  Provider  Weston. 
Address:  1635  Pumphrey  Ave.,  Auburn. 

AL  36830-4303.  Contact:  Michael 

Skotnicki,  Phone:  (205)  826-6100. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

13/88). 
Contractor/Super\'isor  (contingent  from 

10/6/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/31/89). 
Inspector/Management  Planner 

(contingent  from  5/13/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

15/88). 
Project  Designer  (contingent  from  8/23/ 

88). 
Project  Designer  Refresher  Course 

(contingent  from  1/31/89). 

(56)(a)  Training  Provider  Williams  & 
Associates,  Inc.  Environmental  Training 
Center. 
Address:  460  Tennessee  St.,  Memphis, 

TN  38103,  Contact:  Ruth  Williams. 

Phone:  (901)  521-9030. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

18/88). 
Abatement  Worker  (full  from  4/18/88). 
Contractor/Supervisor  (contingent  from 

2/18/88). 
Contractor/Supervisor  (full  from  4/18/ 

88). 

EPA- Approved  Training  Courses 
REGION  V-  Chicago.  IL 

Regional  Asbestos  Coordinator 
Anthony  Restaino,  EPA.  Region  V,  230  S. 
Dearborn  St.,  (5-SPT-7),  Chicago.  IL 
60604.  (312)  886-6003.  (FTS)  886-6003. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
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course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  V  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider:  Abatement 
Training  Institute,  Inc. 

Address:  P.O.  Box  26835,  Columbus,  OH 
43226-0835,  Contact:  Steven  Ritchie, 
Phone:  (614)  267-0908. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/25/89). 

(2)(a)  Training  Provider  Advanced 
Mechanical  Insulation.  Inc. 
Address:  205  West  Randolph  St.,  Suite 

1050.  Chicago,  IL  60606,  Contact: 

Jeffery  M.  Bertrand,  Phone:  (312)  704- 

9494. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

2/89). 
Contractor/Supervisor  (contingent  from 

3/2/89). 

(3)(a)  Training  Provider:  Affiliated 
Environmental  Services.  Inc. 
Address:  3606  Venice  Rd.,  Sandusky. 

OH  44870.  Contact:  Jack  Dauch. 

Phone:  (419)  627-1978. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  7/ 

14/88). 
Abatement  Worker  (full  from  10/24/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/2/89). 
Contractor/Supervisor  (contingent  from 

12/29/88). 
Contractor/Supervisor  (full  from  2/27/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/2/89). 

(4)(a)  Training  Provider:  Alderink  & 
Associates.  Inc. 

Address:  3221  Three  Mile  Rd..  NW. 
Grand  Rapids.  MI  49504.  Contact: 
Deborah  C.  Alderink,  Phone:  (616)  791- 
0730. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  7/ 

15/88). 
Abatement  Worker  (full  from  9/6/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/1/88). 
Abatement  Worker  Refresher  Course 

(full  from  9/6/88). 
Contractor/Supervisor  (contingent  from 

7/15/88). 
Contractor/Supervisor  (full  from  9/19/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/1/88). 

(5)(a)  Training  Provider:  Alex 
Analytical  Laboratory  for 
Environmental  Excellence.  Inc. 


Address:  485  South  Fontage  Rd.,  Barr 

Ridge.  IL  60521.  Contact:  Erlo  Roth. 

Phone:  (312)  789-6080. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  3/ 

3/89). 

(6)(a)  Training  Provider:  American 
Asbestos  Institute,  Inc. 
Address:  Box  7416.  Springfield,  IL  62791. 

Contact:  Douglas  I.  Gamble,  Phone: 

(217)  523-5588. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

29/89). 
Contractor/Supervisor  (contingent  from 

3/29/89). 
Inspector/Management  Planner 

(contingent  from  3/29/89). 

(7)(a)  Training  Provider:  American 
Environmental  Institute. 
Address:  Main  Campus,  Plaza  West, 

Cleveland.  OH  44116.  Contact:  Gary  P. 

Block,  Phone:  (216)  333-6225. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

15/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/8/88). 
Contractor/Supervisor  (contingent  from 

9/1/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/6/88). 
Inspector/Management  Planner 

(contingent  from  11/14/88). 

(8)(a)  Training  Provider:  American 
Industrial  Hygiene  Association. 

Address:  475  Wolf  Ledges  Pwy.,  Akron. 
OH  44311-1087.  Contact:  Mary  Christ. 
Phone:  (216)  762-7294. 

(b)  Approved  Course: 
Contractor/Supervisor  (contingent  from 

2/23/89). 

(9)(a)  Training  Provider:  Applied 
Environmental  Sciel^ces.  Inc. 
Address:  Minneapolis  Business  & 

Technology,  Center,  511 11th  Ave.  So.. 

Minneapolis,  MN  55415,  Contact: 

Franklin  H.  Dickson,  Phone:  (612)  339- 

5559. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

30/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/16/89). 
Contractor/Supervisor  (contingent  from 

2/7/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/16/89). 

(10){a)  Training  Provider  Aries 
Environmental  Services,  Ltd. 

Address:  1550  Hubbard.  Batavia,  IL 
60510,  Contact:  Dennis  Cesarotti, 
Phone:  (312)  879-3006. 
(b)  Approved  Courses: 


Abatement  Worker  (contingent  from  6/ 

13/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/18/89). 

(ll)(a)  Training  Provider:  Asbestos 
Abatement.  Inc. 

Address:  2420  N.  Grand  River,  Lansing. 
MI  48906,  Contact:  Shawn 
O'Callaghan,  Phone:  (517)  323-0053. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  7/ 

6/88). 

(12)(a)  Training  Provider:  Asbestos 
Consulting  Group,  Inc. 

Address:  P.O.  Box  3157,  La  Crosse.  Wl 

54602-3157.  Contact:  Larry  Lienau. 

Phone:  (608)  782-1670. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

7/12/88). 
Inspector/Management  Planner 

(contingent  from  10/14/88). 
'  (13](a)  Training  Provider:  Asbestos 
Management.  Inc. 

Address:  36700  South  Huron.  Suite  104, 
New  Boston.  MI  48164,  Contact: 
LaDonna  Slifco,  Phone:  (313)  961-6135. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 

12/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/4/89). 
Contractor/Supervisor  (contingent  from 

8/18/87). 
Inspector/Management  Planner 

(contingent  from  1/26/88). 
Inspector/Management  Planner  (full 

from  2/1/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  11/ 

14/88). 

(14)(a)  Training  Provider:  Asbestos 
Roofing  Technology.  Inc. 
Address:  P.O.  Box  211,  Lyons,  IL  60534. 

Contact:  Jay  E.  Refieuna.  Phone:  (312) 

352-0400. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  4/ 

13/89). 

(15)(a)  Training  Provider  Asbestos 
Services,  Inc. 
Address:  P.O.  Box  141.  Baroda,  MI 

49101,  Contact:  Dennis  W.  Calkins. 

Phone:  (616)  422-2174. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

12/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/17/89). 
Contractor/Supervisor  (contingent  from 

8/12/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/17/89). 


(16)(a)  Training  Provider:  Asbestos 
Technology  &  Training,  Inc. 
Address:  1186  Summit  Ave..  St.  Paul, 

MN  55105,  Contact:  James  D.  Risimini, 

Phone:  (612)  290-0342. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  7/ 

27/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/7/89). 
Contractor/Supervisor  (contingent  from 

7/27/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/7/89). 
Inspector/Management  Planner 

(contingent  from  7/27/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

7/89). 

(17)(a)  Training  Provider  Asbestos 
Training  &  Employment,  Inc.  (ATEI). 
Address:  809  East  11th  St..  Michigan 

City.  IN  46360.  Contact:  Bruce  H. 

Connell.  Phone:  (219)  874-7348. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

15/88). 
Abatement  Worker  (full  from  5/18/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/11/88). 
Contractor/Supervisor  (contingent  from 

1/19/88). 
Confractor/Supervisor  (full  from  6/20/ 

88). 

Contractor/Supervisor  Refresher  Course 

(contingent  from  12/11/88). 
Inspector/Management  Planner 

(contingent  from  5/13/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

11/88). 

(18)(a)  Training  Provider  Asbestos 
Workers  Council. 
Address:  1216  East  McMillan  St..  Room 

107.  Cincinnati.  OH  45206.  Contact: 

Richard  Black.  Phone:  (513)  221-5969. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  10/ 
31/88). 

(19)(a)  Training  Provider  Astesco 
Laboratory.  Inc. 
Address:  P.O.  Box  517.  Cloverdale.  IN 

46120.  Contact:  Donald  R.  Allen. 

Phone:  (317)  795-4724. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  10/31/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/7/89). 
Contractor/Supervisor  (contingent  from 

2/23/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/23/89). 

(20)(a)  Training  Provider  BDN 
Industrial  Hygiene  Consultants. 
Address:  8105  Valleywood  Lane. 

Portage.  Ml  49002.  Contact:  Keith 

Nichols,  Phone:  (616)  329-1237. 


(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  3/ 

1/88). 
Contractor/Supervisor  (contingent  from 

10/1/87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/15/88). 
Inspector/Management  Planner 

(contingent  from  1/15/88). 
Inspector/Management  Planner  (full 

from  2/15/88). 

(21)(a)  Training  Provider  Ball  State 
University. 

Address:  College  of  Sciences  & 
Humanities-,  Department  of  Natural 
Resources,  Muncie,  IN  47306.  Contact: 
Thad  Godish,  Phone:  (317)  285-5780. 
(b)  Approved  Course: 

Inspector/Management  Planner 

(contingent  from  3/30/89). 

(22)(a)  Training  Provider  Bems 
Engineering.  Inc. 
Address:  18600  Northville  Rd..  Suite  200, 

Northville.  MI  48167,  Contact:  Eugene 

L.  Kunz.  Phone:  (313)  348-9167. 

(b)  Approved  Courses: 

Contractor/Supervisor  (contingent  from 

12/29/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/29/88). 
Inspector  (contingent  from  1/18/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

4/89). 
Project  Designer  (contingent  from  3/2/ 

89). 

(23){a)  Training  Provider  Bierlein 
Demolition  Contractors,  Inc. 
Address:  2903  South  Graham  Rd..' 

Saginaw,  MI  48608-8078.  Contact: 

Harry  T.  Dryer,  )r..  Phone:  (517)  781- 

1810. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  2/ 

7/89). 
Contractor/Supervisor  (contingent  from 

2/7/89). 

(24)(a)  Training  Provider  Bowling 
Green  State  University. 
Address: ,  Bowling  Green.  OH  43403- 

0280,  Contact:  Gary  S.  Silverman, 

Phone:  (419)  372-7774. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  4/ 

21/89). 

(25)(a)  Training  Provider:  Camow, 
Conibear  &  Associates.  Ltd. 
Address:  333  West  Wacker  Dr..  Suite 

1400.  Chicago,  IL  60606,  Contact: 

Victoria  Musselman,  Phone:  (312)  782- 

4486. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  2/29/88). 

(26)(a)  Training  Provider  Centin 
Corp. 


Address:  6601  North  Interchange  Rd.. 
Evansville.  IN  47715,  Contact:  Dan 
Sanders,  Phone:  (812)  474-6220. 
(b)  Approved  Course: 

Abatement  Worker  (contingent  from  3/ 
30/89). 

(27)(a)  Training  Provider  Charies  J. 
Ogg  and  Associates. 

Address:  P.O.  Box  815.  Newburgh.  IN 
47629-0815,  Contact:  Charles  I.  Ogg, 
Phone:  (812)  853-7607. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 

29/88). 
Contractor/Supervisor  (contingent  from 

5/1/89). 

{28)(a)  Training  Provider  Clayton 
Environmental  Consultants.  Inc. 
Address:  22345  Roethel  Dr.,  Novi,  MI 

48050.  Contact:  Michael  Coffman. 

Phone:  (313)  344-1770. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  1/26/88). 
Inspector/Management  Planner  (full 

from  2/16/88). 

(29)(a)  Training  Provider  Cleveland 
Environmental  Ser\'ices,  Inc. 

Address:  P.O.  Box  14643,  Cincinnati.  OH 
45214.  Contact:  Eugene  B.  Rose. 
Phone:  (513)  921-4143. 
(b)  Approved  Course:        ^ 

Abatement  Worker  (contingent  from  1/ 

.    18/89). 

(30)(a)  Training  Provider  Cleveland 
Wrecking  Co. 
Address:  1400  Harrison  Ave..  P.O.  Box 

145530.  Cincinnati,  OH  45214,  Contact: 

Eugene  B.  Rose.  Phone:  (513)  921-1160. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  1/ 

18/89). 
Contractor/Supervisor  (contingent  from 

1/18/89). 

(31)(a)  Training  Provider  Columbus 
Paraprofessional  Institute  Battelle 
Columbus  Division. 

Address:  505  King  Ave.,  Columbus.  OH 
43201-2693.  Contact:  John  Simpkins. 
Phone:  (614)  424-6424. 
(b)  Approved  Courses: 

Inspector/Management  Planner 

(contingent  from  4/4/88). 
Inspector/Management  Planner  (full 

from  4/11/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  11/ 

30/88). 

(32)(a)  Training  Provider 
Construction  &  General  Laborers 
Training  Trust  Fund. 
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Address:  406  East  Ogden  Ave., 

Wetttmunt,  IL  60559.  Contact:  Anthony 

Solano.  Phone:  (312)  323-8999. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

16/88). 
Abatement  Worker  (full  from  1/23/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/1/88). 

(33)(a)  Training  Provider  D/E  3. 
Address:  7471-H  Tyler  Blvd.,  Mentor. 

OH  44060.  Contact:  Harold  N.  Danto. 

Phone:  (216)  »12-4800. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

7/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/4/89). 

(34)(a)  Training  Provider:  Daniel  J. 
Hdrtwig  Associates,  Inc. 
Address:  P.O.  Box  31.  Oregon.  WI  53575- 

0031.  Contact:  Alice  J.  Seehger.  Phone: 

(608)  835-5781. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  10/18/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/25/89). 
Contractor/Supervisor  (contingent  from 

4/11/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/25/89). 
Inspector/Management  Planner 

(contingent  from  2/9/88). 
Inspector/Management  Planner  (full 

from  4/18/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

23/89). 

(35)(a)  Training  Provider  Darla 
Environmental.  Inc. 

Address:  1220  Richards  St..  Suite  H. 

Joliet,  IL  60433-2758,  Contact:  Salvador 

Garcia,  Phone:  (815)  722-5561. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

7/88). 
Contractor/Supervisor  (contingent  from 

10/7/88). 

(36)(a)  Training  Provider:  DeLisle 
Associates,  Ltd. 
Address:  6946  East  North  Ave., 

Kalamazoo,  MI  49001,  Contact:  Mark 

A.  DeLisle,  Phone:  (616)  385-1018. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

1/88). 
Abatement  Worker  (full  from  1/23/89). 
Contractor/Supervisor  (contingent  from 

10/5/87). 
Contractor/Supervisor  (full  from  10/20/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/1/88). 
Inspector/Management  Planner 

(contingent  from  12/22/87). 


Inspector/Management  Planner  (full 

from  1/27/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

23/89). 

(37)(a)  Training  Provider  Dore  & 
Associates  Contracting,  Inc. 
Address:  900  Harry  S.  Truman  Parkway, 

P.O.  Box  146.  Bay  City.  MI  48707, 

Contact:  ]oacph  Goldring,  Phone:  (517) 

684-8358. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

6/88). 
Abatement  Worker  (full  from  7/25/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/31/88). 
Contractor/Supervisor  (contingent  from 

10/31/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/29/89). 

(38)(a)  Training  Provider:  Ecological 
Services,  Inc. 
Address:  107  Clay  St.,  Tiffin.  OH  44880- 

0715,  Contact:  Harish  N.  Pandhi, 

Phone:  (419)  447-2514. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/7/89). 

(39)(a)  Training  Provider 
Environment  Technology  of  Fort  Wayne, 
Inc. 
Address:  9208  Hessen  Cassel  Rd.,  Fort 

Wayne,  IN  46816.  Contact:  Randy  C. 

Aumsbaugh,  Phoge:  (219)  447-3141. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

5/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/7/89). 

(40)(a)  Training  Provider: 
Environmental  &  Occupational 
Consulting  &  Training.  Inc. 
Address:  3410  East  Cork  St..  Kalamazoo. 

MI  49001.  Contact:  A.  Clark  Kahn, 

Phone:  (618)  388-8099. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

1/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/7/89). 
Contractor/Supervisor  (contingent  from 

3/1/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/7/89). 

(41)(a)  Training  Provider: 
Environmental  Abatement  Systems.  Inc. 
Address:  6416  Ellsworth.  Detroit.  MI 

48238.  Contact:  Farrell  Davis.  Phone: 

(313)  345-3154. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

12/88). 


Contractor/Supervisor  (contingent  from 

8/12/88). 

(42)(a)  Training  Provider 
Environmental  Diversified  Services.  Inc. 
Address:  24356  Sherwood.  Center  Line. 

MI  48015-1061.  Contact:  Michael  D. 

Berg.  Phone:  (313)  757-4800. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

30/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/14/89). 
Contractor/Supervisor  (contingent  from 

3/30/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/11/89). 

{43)(a)  Training  Provider 
Environmental  Mangement  Consultants. 
Inc. 
Address:  5201  Middle  Mt.  Vernon  Rd.. 

Evansville.  IN  47712.  Contact:  Barbara 

S.  Kramer.  Phone:  (812)  424-7768. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

9/89). 
Contractor/ Supervisor  (contingent  from 

3/9/89). 

(44)(a)  Training  Provider 
Environmental  Professionals.  Inc. 
Address:  1405  Newton  St..  Tallmadge. 

OH  44278,  Contact:  Edward  C.  Bruner, 

Phone:  (216)  633-44.15. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

2/2/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  frijm  1/26/89). 

(45)(a)  Training  Provider 
Environmental  Rehab,  Inc. 
Address:  700  Coronis  Cir.,  Green  Bay, 

WI  54304,  Contact:  Randy  LaCrosse. 

Phone:  (414)  337-0650. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

4/89). 
Abatement  Worker  (full  from  3/29/89). 

(46)(a)  Training  Provider 
Environmental  Response  Systems,  Inc. 

Address:  5319  Broadway  Ave., 

Cleveland,  OH  44127,  Contact:  Paul  J. 

Stroud,  Jr.,  Phone:  (216)  883-1152. 

(b)  Approved  Course: 
Contractor/Supervisor  (contingent  from 

12/29/88). 

(47){a)  Training  Provider 
Environmental  Safety  Training  Services, 
Inc. 
Address:  902  Mulberry  St.,  Marshall,  IL 

62441,  Contact:  Dave  Juelich,  Phone: 

(217)  525-6161. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

1/88).  ^ 
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Abatement  Worker  Refresher  Course 

(contingent  from  1/17/89). 

(48)(a)  Training  Provider  ' 

Environmental  Training  Institute. 
Address:  4708  Angola  Rd..  Toledo,  OH 

43615,  Contact:  Dale  Bruhl.  Jr..  Phone: 

(419)  382-9200. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  1/ 
18/89). 

(49)(a)  Training  Provider  Escor,  Inc. 
Address:  540  Frontage  Rd.,  Suite  211. 
Northfield.  IL  60093,  Contact:  R.  Eric 
Zimmerman,  Phone:  (312)  501-2190. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 

12/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/15/88). 
Contractor/Supervisor  (contingent  from 

8/12/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/15/88). 
Inspector/Management  Planner 

(contingent  fitim  8/12/88). 
Inspector/Management  Planner 

Refi^sher  Course  (contingent  from  9/ 

1/88). 

(50)(a)  Training  Provider  Foley 
Occupational  Health  Consulting. 
Address:  2400  North  Reynolds  Rd.. 

Toledo.  OH  43615.  Contact:  E.D.  Foley. 

Jr..  Phone:  (419)  531-7191. 

(b)  Approved  Courses: 

Confractor/Supervisor  (contingent  from 

2/4/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/4/89). 

(51)(a)  Training  Provider  G  &  H 
Contracting  Associates.  Ltd. 
Address:  300  Acorn  St.,  P.O.  Box  49080. 

Plainwell.  MI  49080.  Contact:  Jeffrey 
.  C.  Gren,  Phone:  (616)  685-1606. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  10/ 

7/88). 
Abatement  Worker  (full  from  11/7/88). 
Contractor/Supervisor  (contingent  from 

4/21/89). 

(52)(a)  Training  Provider  Gandee  & 
Associates.  Inc. 
Address:  4488  Mobile  Dr..  Columbus. 

OH  43220.  Contact:  Kurt  Varga.  Phone: 

(614)  459-8338. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  1/17/89). 
Contractor/Supervisor  (contingent  from 

6/1/88). 
Contractor/Supervisor  (full  from  8/29/ 

88). 
Inspector/Management  Planner 

(contingent  from  3/3/89). 

(53](a)  Training  Provider:  Hazard 
Management  Group.  Inc. 


Address:  P.O.  Box  627,  Ashtabula.  OH 
44004.  Contact:  Gabriel  Demshar.  Jr.. 
Phone:  (216)  992-1122. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  1/ 


Contractor/Supervisor  (contingent  from 
1/4/89). 

(54)(a)  Training  Provider  Hazardous 
Materials  Institute,  Inc. 

Address:  540  Frontage  Rd..  Suite  211, 
Northfield.  IL  60093,  Contact:  Jim 
Viskocil,  Phone:  (312)  501-2194. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/    ■ 

12/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/15/88). 
Contractor/Supervisor  (contingent  from 

8/12/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/15/88). 
Inspector/Management  Planner 

(contingent  from  8/3/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  9/ 

15/88). 
Project  Designer  (contingent  from  10/14/ 

88). 

(55)(a)  Training  Provider  Heat  &  Frost 
Insulators  &  Asbestos  Workers  Local 
Union  #17  Apprentice  Training  Center. 
Address:  3850  South  Racine  Ave.. 

Chicago.  IL  60609.  Contact:  John  P. 

Shine.  Phone:  (312)  247-1007. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  10/ 

2/87). 
Abatement  Worker  (full  from  11/8/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/14/88). 
Contractor/Supervisor  (contingent  from 

3/21/88). 
Confractor/Supervisor  (full  from  3/22/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/1/88). 

(56)(a)  Training  Provider  Heat  &  Frost 
Insulators  &  Asbestos  Workers  Local 
Union  #34. 

Address:  708  South  10th  St.. 

Minneapolis.  MN  55404.  Contact:  Lee 

Houske.  Phone:  (612)  332-3216. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  11/8/88). 
Contractor/Supervisor  (full  from  11/8/ 

88). 

(57)(a)  Training  Provider  I.P.C.  of 
Chicago. 

Address:  4309  West  Henderson, 
Chicago,  IL  60641.  Contact:  Robert  G. 
Cooley.  Phone:  (312)  718-7395. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  10/ 
5/87). 


Abatement  Worker  (full  from  8/5/87). 
Contractor/Supervisor  (contingent  from 

2/7/89). 
Contractor/Super\isor  Refresher  Course 

(contingent  from  2/7/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

7/89). 

(58)(a)  Training  Provider:  Illinois 
Laborers'  &  Contractors  Training 
Program. 

Address:  Rural  Route  3.  Mount  Sterling. 

IL  62353.  Contact:  Tony  Romolo, 

Phone:  (217)  773-2741. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  1/14/85). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/1/88). 
Contractor/Super\'isor  (contingent  from 

2/9/88). 
Contractor/Super\isor  (full  from  3/14/ 

88). 

(59)(a)  Training  Provider  Use 
Engineering,  Inc. 

Address:  7177  Arrowhead  Rd..  Duiulh. 

MN  55811.  Contact:  John  F.  Use. 

Phone:  (218)  729-6858. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

15/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/11/89). 

(60)(a)  Training  Provider  Indiana 
Laborers  Training  Trust  Fund. 

Address:  P.O.  Box  758.  Bedford.  IN 

47421.  Contact:  Richard  Fassino. 

Phone:  (812)  279-9751. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

11/87). 
Abatement  Worker  (full  from  2/22/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/7/88). 
Contractor/Supervisor  (contingent  from 

6/2/88). 
Contractor/Supervisor  (full  from  8/15/ 

88). 

(61)(a)  Training  Provider:  Indianapolis 
Center  for  Advanced  Research.  Inc. 

Address:  611  North  Capitol  Ave., 
Indianapolis.  IN  46204,  Contact: 
William  Beranek,  Jr.,  Phone:  (317)  262- 
5027. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

13/88). 
Abatement  Worker  (full  from  1/10/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/27/88). 
Contractor/Supervisor  (contingent  from 

9/15/88). 
Contractor/Supervisor  (full  from  l/lO/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/27/88). 
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Inspector/Management  Planner 

(contingent  from  5/9/88). 
Inspector/Management  Planner  (full 

from  6/6/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  horn  12/ 

6/88). 

(62)(a)  Training  Provider:  Industrial 

Environmental  Consultants. 

Address:  2875  Northwind,  Suite  113. 
East  Lansing.  MI  48823.  Contact: 
James  C.  Fox,  Phone:  (517)  332-7026. 

[h)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

9/88). 
Abatement  Worker  (full  from  1/23/89). 
Abatement  Worker  Re^sher  Course 

(contingent  from  1/18/89). 
Contractor/Supervisor  (contingent  from 

8/3/88). 
Contractor/Supervisor  (full  from  1/33/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/5/88). 
Inspector/Management  Planner 

(contingent  from  3/1/88). 

(63)(a)  Training  Provider  Institute  for 
Environmental  Assessment. 
Address:  2829  Vemdale  Ave..  Anoka. 

MN  55303,  Contact:  Bill  Sloan.  Phone: 

(612)  427-5310. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

12/88). 
Contractor/Supervisor  (contingent  from 

8/12/88). 
Inspector  Refresher  Course  (contingent 

from  2/23/89). 

(64)(a)  Training  Provider 
International  Association  of  Heat  ft 
Frost  Insulators  4  Asbestos  Workers 
Local  Union  #19. 

Address:  9401  West  Beloit  Rd.,  #209. 
Milwaukee,  WI  53227,  Contact: 
Randall  Gottsacker,  Phone:  (414)  321- 
2828. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 

29/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/28/89). 
Contractor/Supervisor  (contingent  from 

12/29/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/28/89). 

(65)(a]  Training  Provider 
International  Association  of  Heat  ft 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  #34. 

Address:  708  South  10th  St., 
Minneapolis.  MN  55404,  Contact:  Lee 
A.  Houske.  Phone:  (612)  332-3216. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 
8/88). 


Contractor/Supervisor  (contingent  from 

9/1/88). 

(66](a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  ft  Asbestos  Workers, 
Local  Union  #127. 

Address:  2787  Pamela  Dr..  Green  Bay. 

WI  5430^  Contact:  Michael  A. 

Simons.  Phone:  (414)  468-5973. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

18/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/18/89). 
Contractor/Supervisor  (contingent  from 

1/18/89). 

(67){a)  Training  Provider  Kemron 
Environmental  Services,  Inc. 
Address:  32740  Northwestern  Hwy.. 

Farmington  Hills.  MI  48018.  Contact: 

Sara  A.  Bassett  Phone:  (313)  626-2426. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  3/ 

2/89). 
Contractor/Supervisor  (contingent  from 

5/13/88). 
Contractor/Supervisor  (full  from  2/27/ 

89). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  2/7/89). 
Inspector/Management  Planner 

(contingent  from  3/25/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

4/89). 

(68)(a)  Training  Provider  Lakeland 
Contractors,  Inc. 
Address:  7615-8  St.  Clair  St..  Mentor. 

OH  44060,  Contact:  Rex  Harris,  Wione: 

(216)  942-0006. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

4/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/11/89). 

(69)(a)  Training  Provider  Lee 
Environmental  Services.  Inc. 
Address:  800  North  Washington  Ave.. 

Bay  City.  MI  48708.  Contact:  David  W. 

McDowell.  Phone:  (517)  892-3860. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  3/ 

17/89). 

(70)(a)  Training  Provider  Lepi 
Enterprises,  Inc. 
Address:  917  Main  St..  Dresden.  OH 

43821.  Contact:  James  R.  Lepi,  Phone: 

(614)  754-1162. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

6/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/25/89). 

(71)(a)  Training  Provider  Lyle 
Training  Institute. 


Address:  41  South  Grant.  Columbus.  OH 
43215.  Contact:  Andrea  D.  Hamblin. 
Phone:  (614)  224-8822. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  10/ 

21/88). 
Contractor/Supervisor  (contingent  from 

3/7/89). 
Inspector/Management  Planner 

(contingent  frtim  6/30/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

16/89). 

(72)(a)  Training  Provider  M.K.  Moore 
&  Sons.  Inc. 

Address:  5150  Wagoner-Ford  Rd.. 

Dayton.  OH  45414.  Contact:  Catherine 

C.  Buchanan.  Phone:  (513)  236-1812. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

31/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/7/89). 
Contractor/Supervisor  (contingent  from 

3/31/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/7/89). 

(73)(a)  Training  Provider  Manage 
Right  Asbestos  Consultants. 
Address:  314  West  Genesee  Ave.. 

Saginaw.  MI  48602,  Contact:  Mary 

Margaret  Brown.  Phone:  (517)  753- 

9290. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

24/89). 
Abatement  Worker  Refresher  Course 

(contingent  frtjm  4/27/89). 
Contractor/Supervisor  (contingent  from 

4/7/89). 

(74)(a)  Training  Provider  Mark  A. 
Kriesemint.  Ltd. 
Address:  P.O.  Box  06198.  Chicago,  IL 

60606-0198,  Contact:  Mark  Kriesemint, 

Phone:  (312)  463-0206. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  10/ 

31/88). 

(75)(a)  Training  Provider 
Metropolitan  Detroit  AFL-CIO  Training 
Center. 

Address:  14333  Prairie.  Detroit  MI 

48238.  Contact:  Richard  M.  King. 

Phone:  (313)  863-1000. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

12/88). 
Contractor/Supervisor  (contingent  from 

8/12/88). 

(76}(a)  Training  Provider:  Michigan 
Laborers  Training  Institute. 
Address:  11155  South  Beardslee  Rd.. 

Perry.  MI  48872,  Contact:  Edwin  H. 

McDonald.  Phone:  (517)  625-4919. 
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(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

9/88). 
Abatement  Worker  (full  from  5/2/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/14/88). 
Contractor/Supervisor  (contingent  from 

4/6/88). 
Contractor/Supervisor  (full  from  5/6/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  11/14/88). 

(77)(a)  Training  Provider  Midwest 
Center  for  Occupational  Health  ft 
Safety. 

Address:  640  Jackson  St..  St.  Paul,  MN 

55101.  Contact:  Ruth  K.  Mclntyre. 

Phone:  (612)  221-3992. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  9/ 

16/88). 
Contractor/Supervisor  (full  fitjm  11/28/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/1/88). 
Inspector/Management  Planner 

(contingent  from  5/9/88). 
Inspector/Management  Planner  (full 

&t}m  5/23/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

1/88). 

(78)(a)  Training  Provider  Midwest 
Healdi  Training. 

Address:  3920  Central.  Western  Springs. 

IL  60558,  Contact:  H.C.  Brown.  Phone: 

(312)  246-9527. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

25/88). 
Abatement  Worker  (full  bom  4/25/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/15/88). 
Contractor/Supervisor  (contingent  from 

2/23/89). 

{79)(a)  Training  Provider  Milwaukee 
Asbestos  Information  Center. 

Address:  2224  South  Kinnickinnic  Ave.. 
Milwaukee.  WI  53207.  Contact: 
Thomas  R.  Ortell.  Phone:  (414)  744- 
8100. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 

1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/23/89). 
Contractor/Supervisor  (contingent  from 

12/1/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/23/89). 
Inspector/Management  Planner 

(contingent  from  3/2/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

23/89). 

(80)(a)  Training  Provider  Moraine 
Valley  Community  College. 


Address:  10900  South  88th  Ave..  Palos 
Hills.  IL  60465.  Contact:  Richard 
Kukac,  Phone:  (312)  974-5733. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

7/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/16/89). 
Contractor/Supervisor  (contingent  from 

8/12/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/6/88). 
Inspector/Management  Planner  (full 

from  2/9/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

6/88). 

(81)(a)  Training  Provider  National 
Asbestos  Abatement  Corp. 
Address:  1198  Robert  T.  Longway  Blvd.. 

Flint.  MI  48503,  Contact:  James  S. 

Sheaffer,  Phone:  (313)  232-7100. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  2/ 

7/89). 
Abatement  Worker  (full  from  4/18/89). 

(82)(a)  Training  Provider:  National 
Institute  for  Abatement  Education. 
Address:  5501  Williamsburg  Way  #305. 

Madison.  WI  53719.  Contact:  Dean 

Leischow.  Phone:  (608)  271-7281. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

15/88). 
Contractor/ Supervisor  (contingent  from 

7/15/88). 

(83)(a)  Training  Provider  Northern 
Safety  Consultants,  Inc. 

Address:  1406  Lincoln  Ave.,  Marquette, 

MI  49855,  Contact:  Christopher  M. 

Baker.  Phone:  (906)  228-5161. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  5/31/88). 
Contractor/Supervisor  (full  from  5/31/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/7/88). 

(84)(a)  Training  Provider:  Northland 
Environmental  Services.  Inc. 
Address:  P.O.  Box  909.  Stevens  Point. 

WI  54481,  Contact:  Bob  Voborsky. 

Phone:  (715)  341-9699. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

18/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/18/89). 
Contractor/Supervisor  (contingent  from 

1/18/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/18/89). 

(85)(a)  Training  Provider:  Nova 
Environmental  Services. 
Address:  Suite  420  Hazeltine  Gates.  1107 

Hazeltine  Blvd.,  Chaska,  MN  55318. 


Contact:  Deborah  S.  Green,  Phone: 

(612)  448-9393. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 

24/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/13/89). 
Contractor/Super\'isor  (contingent  from 

9/1/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/13/89). 

(86)(a)  Training  Provider  Nova 
Environmental,  Inc. 
Address:  5340  Plymouth  Rd.,  Suite  210. 

Ann  Arbor.  MI  48105.  Contact:  Kary  S. 

Amin.  Phone:  (313)  930-0995. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

13/88). 
Abatement  Worker  (full  from  3/27/89). 
Contractor/Supervisor  (contingent  from 

10/7/88). 
Contractor/Supervisor  (full  from  3/27/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/7/88). 
Inspector/Management  Planner 

(contingent  from  10/7/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  11/ 

14/88). 

(87)(a)  Training  Provider  Ohio 
Asbestos  Workers  Council. 
Address:  1216  East  McMillan  St..  Room 

107,  Cincinnati.  OH  45206.  Contact: 

Larry  Briley.  Phone:  (513)  221-5969. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

2/17/88). 
Contractor/Super\i9or  (full  from  5/12/ 

88). 

(88)(a)  Training  Provider  Ohio 
Laborers  Training  &  Upgrading  Trust 
Fund. 
Address:  25721  Coshocton  Rd..  P.O.  Box 

218.  Howard,  OH  43028.  Contact:  )ohn 

L  Railing.  Phone:  (614)  599-7915. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  4/11/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/1/88). 
Contractor/Supervisor  (contingent  from 

7/27/88). 

(89)(a)  Training  Provider:  Olive  - 
Harvey  College  Skill  Center. 
Address:  10001  South  Woodlawn  Ave.. 

Chicago,  IL  60628,  Contact:  Verondo 

Tucker,  Phone:  (312)  660-4841. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  3/ 

6/89). 

(90)(a)  Training  Provider:  Peoria 
Pul  ■  c  Schools. 
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Address:  3202  North  Wisonson  Ave.. 

Peoria.  II-  81603,  Contact:  Emil  S. 

Steinseifer.  Phone:  (309)  672-6512. 

(b)  Approved  Course: 
Abatement  Worker  Refresher  Course 

(contingent  from  11/14/88). 

(91)(a)  Training  Provider  Professional 
Asbestos  Labor  Services,  Inc. 
Address:  1501  Martin  Luther  King  Dr., 

Gary.  IN  46407.  Contact  George 

Bradley.  Phone:  (219)  883-8541. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

18/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/5/88). 

(92)(a)  Training  Provider  Professional 
Service  Industries,  Inc. 
Address:  510  East  22nd  St.,  Lombard,  IL 

60148,  Contact:  W.K.  Swartzendniber, 

Phone:  (312)  691-1490. 

(b)  Approved  Courses: 

Inspector  Refresher  Course  (contingent 

from  4/11/89). 
Inspector/Management  Planner 

(contingent  from  12/15/88). 
Inspector/Management  Planner  (full 

frt)m  4/Z7leO), 

(93)(a)  Training  Provider  Rend  Lake 
College. 
Address:  Department  AAA.  Ina.  IL 

62846,  Contact  Fred  Bruno,  Phone: 

(618)  437-5321. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  frx>m  3/ 

29/89). 

(94)(a)  Training  Provider  Risk 
Services,  Inc. 

Address:  26384  Ford  Rd,  Suite  20a 
Dearborn  Heights,  MI  48127,  Contact 
Michael ).  Borsuck,  Phone:  (313)  565- 
5225. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  ftt)m  4/ 

11/89). 
Abatement  Worker  Refresher  Course 

(contingent  ftt)m  4/11/89). 
Contractor/Supervisor  (contingent  from 

4/11/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  bom  4/11/89). 

(95){a)  Training  Provider  S.Z. 
Mansdorf  &  Associates,  Ina 

Address:  2000  Chestnut  Blvd..  Cuyahoga 

Falls.  OH  44223-1323.  Contact  S.Z. 

Mansdorf.  Phone:  (216)  928-5434. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

1/15/88). 
Contractor/Supervisor  (full  from  2/12/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/19/89). 
Inspector/Management  Planner 

(contingent  from  6/24/88). 


Inspector/Management  Planner 
Refresher  Course  (contingent  from  1/ 
26/89). 

(96)(a)  Training  Provider  Safety 
Training  of  Illinois. 

Address:  1515  South  Park,  Springfield.  IL 
62704,  Contact:  S.  David  Farris,  Phone: 
(217)  787-9091. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  12/18/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/14/86). 

(97)(a)  Training  Provider  Sear  Corp. 
Address:  8649  Bash  St..  Indianapohs,  IN 

46256.  Contact:  Todd  M.  Strader. 

Phone:  (317)  576-5845. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  3/ 

3/89). 

{98)(a)  Twining  Provider  Seneca 
Asbestos  Removal  &  Control,  Inc. 
Address:  76  Ashwood  Rd..  Tiffin,  OH 

44883,  Contact  Roger  Bakies.  Phone: 

(419)  447-0202. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  4/ 
21/89). 

(99)(a}  Training  Provider  Sierra 
Analytical  A  Consulting  Services.  Inc. 
Address:  307  North  First  St..  Ann  Arbor. 

MI  48103.  Contact:  David  Nelson. 

Phone:  (313)  662-1155. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  fr^m  3/ 

17/89). 
Contractor/Supervisor  (contingent  fitjm 

1/26/89). 
Contractor/Supervisor  (full  from  3/13/ 

89). 

(100)(a)  Training  Provider  South  East 
Michigan  Committee  on  Occupational 
Safety  and  Health  (SEMCOSH). 

Address:  1550  Howard  St.  Detroit  MI 

48216.  Contact  Barbara  Boylan. 

nione:  (313)  961-3345. 

(b)  Approved  Courses: 
Abatement  Woricer  (contingent  from  10/ 

13/87). 
Abatement  Worker  (full  from  4/25/88). 
Abatement  Worker  Refresher  Coiuse 

(contingent  from  4/25/89). 

(101)(a)  Training  Provider  Te9\3x\% 
Engineers  ft  Consultants,  Inc. 
Address:  1333  Rochester  Rd..  P.O.  Box 

249,  Troy,  MI  48099,  Contact  Karl  D. 

Agee,  Phone:  (313)  588-620a 

(b)  Approved  Courses: 

Inspector/Management  Planner 

(contingent  bom  5/9/88). 
Inspector/Management  Planner  (full 

from  8/22/88). 
Inspector/Management  Planner 
>    Refresher  Course  (contingent  from  3/ 

30/89). 


(102)(a)  Training  Provider  The  Brand 
Companies. 

Address:  1420  Renaissance  Dr.,  Park 

Ridge.  IL  60068,  Contact:  Frank  J. 

Barta,  Phone:  (312)  298-1200. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  1/ 

4/89). 

(103](a)  Training  Provider  The 
Envirorunental  Institute. 

Address:  314  South  State  Ave., 
Indianapolis,  IN  46201,  Contact:  Cindy 
Witte,  Phone:  (317)  2e9-3eia 
(b)  Approved  Course: 

Abatement  Worker  Refresher  Course 
(contingent  from  12/22/88). 

(104)(a)  Training  Provider  The  Safer 
Foundation. 

Address:  571  W.  Jackson  Blvd.,  Chicago, 

IL  60606,  Contact  C  Bentley  or  P. 

Bergmann,  Hione:  (312)  922-2200. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  bom  9/ 

15/88). 

(105)(a)  Training  Provider  Thermico, 
Inc. 
Address:  3405  Centennial  Dr.,  P.O.  Box 

2151,  Midland.  MI  48641-2151.  Contact: 

Kevin  Otis,  Phone:  (517)  496-2927. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  4/ 

7/89). 

(106)(a)  Joining  Provider  Tillotson 
Consulting  &  Training,  Inc. 
Address:  9332  Oakview,  Portage,  MI 

49002.  Contact:  Michael  R.  Tillotson. 

Phone:  (616)  323-2124. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

29/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/11/88). 
Contractor/Supervisor  (contingent  frx>m 

12/29/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/11/88). 
Inspector/Management  Hanner 

(contingent  from  12/29/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  frvm  12/ 

11/88). 

(107)(a)  Training  Provider  Trust 
Thermal  Systems. 
Address:  10445  Wright  Rd..  Eagle.  MI 

48822,  Contact  Thomas  Lowe,  Phone: 

(517)  626-6791. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  9/ 

1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4(7 1&9). 
Contractor/Supervisor  (contingent  from 

3/30/89). 


Contractor/Supervisor  Refresher  Course 

(contingent  from  4/7/89). 

(108)(a)  Training  Provider  University 
of  Cincinnati  Medical  Center  Institute  of 
Environmentai  Health  Kettering 
Laboratory. 

Address:  3223  Eden  Ave.,  ML  056. 
Cincinnati,  OH  45267-0056,  Contact: 
Judy  L  Janell.  Phone:  (513)  558-1730. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  bom  11/ 

14/88). 
Abatement  Worker  (full  bom  11/15/88). 
Contractor/Supervisor  (full  from  10/20/ 

87). 

Contractor/Supervisor  Refresher  Course 

(contingent  from  10/7/88). 
Inspector/Management  Planner  (full 

from  11/18/87). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

1/88). 

(109)(a)  Training  Provider  University 
of  Illinois  at  Chicago  M.AJ.C 
Address:  Box  6998,  Chicago,  IL  60680. 

Contact:  John  J.  Giammuto.  Phone: 

(312]  996^904. 

(b)  Approved  Courses: 

Abatement  Woricer  (interim  from  lO/l/ 

87  to  12/14/87).       • 
Abatement  Worker  (contingent  from  11/ 

14/88). 
Abatement  Worker  (full  from  4/5/88). 
Abatement  Worker  Refresher  Course 

(contingent  bom  11/14/88). 
Contractor/ Supervisor  (full  from  6/l/ 

86). 

Inspector/Management  Planner 

(contingent  fix>m  10/2/87). 
Inspector/Management  Planner  (full 

from  10/21/87). 
Inspector/Management  Planner 

Refresher  Course  (full  bom  2/17/89). 

(110)(a)  Training  Provider  University 
of  Wisconsin. 

Address:  422  Lowell  Hall,  610  Langdon 
St.,  Madison,  WI  53703.  Contact  Neil 
DeClercq,  Phone:  (608)  262-2111. 
(b)  Approved  Courses: 

Abatement  Worker  (full  from  12/7/87). 

Abatement  Worker  Refresher  Course 
(contingent  from  12/15/88). 

Contractor/Supervisor  (contingent  from 

2/2/88). 
Contractor/Supervisor  (fiill  from  9/1/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/15/88). 
Inspector/Managemeift  Planner 

(contingent  from  2/^88). 
Inspector/Management  Planner  (full 

from  2/22/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

15/88). 
Project  Designer  (contingent  from  9/15/ 

88). 


Project  Designer  Refresher  Course 

(contingent  from  3/3/89). 

(lll)(a)  Training  Provider  William  E. 
Fink  &  Associates. 
Address:  3695  Indian  Run.  Suite  1*5, 

Canfield.  OH  44406,  Contact:  William 

E.  Fink,  Phone:  (216)  S33-«299. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 

11/88). 
Abatement  Worker  (full  from  2/13/89). 
Abatement  Worker  Refresher  Course 

(contingent  frt)m  8/11/88). 

(112)(a)  Training  Provider  Wisconsin 
Laborers  Training  Center. 
Address:  P.O.  Box  ISO,  Almond.  WI 

S49G9.  Contact  Dean  Jensen.  Phone: 

(715)  366-8221. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  1/ 
8/87). 

Abatement  Worker  Refresher  Course 

(contingent  from  11/14/88). 
Contractor/Supervisor  (contingent  from 

12/1/88). 

(113)(a)  Training  Provider  VJmder 
Makers,  Inc. 

Address:  3101  Darmo  St.  Kalamazoo.  MI 
49008,  Contact:  Michael  A.  Pinto, 
Phone:  (618)  382-4154. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  3/ 

16/89). 
Abatement  Worker  Refresher  Course 

(contingent  bom  3/9/89). 
Contractor/Supervisor  (contingent  from 

3/16/89). 
Contractor/Super\'isor  Refresher  Course 

(contingent  from  3/16/89). 
Inspector/Management  Planner 

(contingent  bom  4/21/89). 
Inspector/Management  Hanner 

Refresher  Course  (contingent  from  4/ 

21/89). 

EPA-Approved  Training  Courses 
REGION  VI  -  Dallas.  TX 

Regional  Asbestos  Coordinator  ]ohn 
West,  6T-PT,  EPA.  Region  VL  1445  Ross 
Avenue.  Dallas,  TX  75202-2733.  (214) 
655-7244.  (FTS)  255-7244. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  VI  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  AAR.  Inc. 
Address:  P.O.  Box  742848,  Houston,  TX 

77274-2648.  Contact:  David  S.  Bamett, 

Phone:  (713)  777-9205. 

(b)  Approved  Course: 


Abatement  Worker  (contingent  from  1/ 
28/89). 

(2){a)  Training  Provider  AC  &  C 
Systems  Corp. 

Address:  7801  North  Robinson. 
Oklahoma  City,  OK  73116,  Contact: 
Turner  Stallings,  Phone:  (405)  842- 
9672. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

20/88). 
Contractor/Supervisor  (contingent  from 

10/28/88). 

(3)(a)  Training  Provider  AEGIS 
Associates,  Inc. 

Address:  4868  Research  Dr..  San 
Antonio.  TX  78240.  Contact  Brian 
Kareis,  Phone:  (512)  641-8320. 
(b)  Approved  Course: 

Inspector  Refresher  Course  (contingent 
from  4/4/89). 

(4)(a)  Training  Provider  Abateco.  Inc. 
Address:  10000  Old  Katy  Rd..  Suite  200. 
Houston,  TX  77055.  Contact:  W.D. 
Heimbrook,  Phone:  (713)  461-0692. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  11/ 

14/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/17/89). 

(5)(a)  Training  Provider  American 
Specialty  Contractors,  Inc. 
Address:  P.O.  Box  66375,  Baton  Rouge. 

LA  70896,  Contact:  Kurt  Jones,  Phone: 

(504)  926-9624. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  n/ 

18/88). 
Contractor/Supervisor  (contingent  from 

11/18/88). 

(6)(a)  Training  Provider  Analytical 
Labs  Training  Center. 
Address:  218  Market  St.  Baird,  TX 

79504,  Contact  Bob  Dye,  Phone:  (915) 

854-1264. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  4/ 

21/89). 
Contractor/Super\isor  (contingent  from 

4/21/89). 

(7)(a)  Training  Provider:  Asbestos 
Surveys  &  Training,  Inc. 
Address:  5959  Centralcrest.  Houston,  TX 

77092.  Contact:  J.T.  Stonebuiger. 

Phone:  (713)  681-2639. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  10/22/87) 

(8)(a)  Training  Provider  Carpenters 
Apprenticeship  Training  School. 
Address:  8505  Glen  Vista,  Houston,  TX 

77061.  Contact:  S.C  Strunk.  Jr.,  Ptrone: 

(713)641-1011. 
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(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

8/88). 
Abatement  Worker  Refresher  Course 
(contingent  from  7/8/88). 
(9)(a)  Training  Provider  Certified 
Asbestos  Training  Institute,  Inc. 
Address:  4202  Argentina  Cir.,  Pasadena, 
TX  77504,  Contact:  Clyde  O.  Waters, 
Phone:  (713)  487-3155. 
(b)  Approved  Course: 
Abatement  Worker  (contingent  from  4/ 
20/88). 

(10)(a)  Training  Provider  Critical 
Environmental  Training,  Inc. 
Address:  5815  Gulf  Freeway,  Houston, 
TX  77023,  Contact:  Ronald  F.  Dodson. 
Phone:  (713)  921-8921. 
(b)  Approved  Courses: 
Abatement  Worker  (full  from  4/14/88). 
Abatement  Worker  Refresher  Course 

(full  from  10/27/88). 
Contractor/Supervisor  (full  from  3/7/ 

88). 
Contractor/Supervisor  Refresher  Course 

(full  from  10/27/88). 
Inspector/Management  Planner 

(contingent  from  4/15/88). 
Inspector/Management  Planner  (full 

from  3/21/88). 
Inspector/Management  Planner 
Refresher  Course  (full  from  10/27/88). 
(ll)(a)  Training  Provider 
Environmental  Institute. 
Address:  P.O.  Box  270278.  Dallas,  TX 
75227,  Contact:  E.  H.  Hurst,  Phone: 
(214)  553-8866. 
(b)  Approved  Courses: 
Contractor/Supervisor  (full  from  l/ll/ 

88). 
Inspector/Management  Planner  (full 
from  1/25/88). 
(12)(a)  Training  Provider 
Environmental  Monitoring  Service,  Inc. 
(EMS). 

Address:  13008  Amarillo  Ave.,  Austin. 
TX  78729.  Contact:  Rick  Pruett,  Phone: 
(512)  335-9116. 
(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

1/88). 
Contractor/Supervisor  (contingent  from 

3/1/88), 
Inspector/Management  Planner 
(contingent  from  4/19/89). 
(13)(a)  Training  Provider  Fie\d 
Sciences  Institute. 

Address:  P.O.  Box  4673,  Santa  Fe.  NM 
87502.  Contact:  Robert  L.  Edgar, 
Phone:  (505)  988-4143. 
(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

4/22/88). 
Inspector/Management  Planner 
(contingent  from  4/22/88). 


(14)(a)  Training  Provider  Fort  Worth 
Independent  School  District. 
Address:  3210  West  Lancaster,  Fort 
Worth,  TX  76107,  Contact:  H.D. 
Duncan,  Phone:  (817)  336-8311. 
(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

27/88). 
Abatement  Worker  Refresher  Course 
(contingent  from  7/27/88). 
(15)(a)  Training  Provider  GEBCO 
Associates,  Inc. 

Address:  1501  Norwood,  Suite  142, 
Hurst,  TX  76054-3638,  Contact:  Ed 
Kirch.  Phone:  (817)  268-4006. 
(b)  Approved  Courses: 
Abatement  Worker  (interim  from  4/15/ 

87  to  8/19/87). 
Abatement  Worker  (full  from  8/20/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  5/16/88). 
Contractor/Supervisor  (contingent  from 

3/15/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  7/27/88). 
Inspector/Management  Planner  (full 

from  3/7/88). 
Inspector/Management  Planner 
Refresher  Course  (contingent  from  7/ 
27/88). 

(16)(a)  Training  Provider  Gary 
LaFrance  Abatement  Workers  Training 
Program. 

Address:  4802  Prestwick,  Tyler,  TX 
75703,  Contact:  Gary  G.  LaFrance, 
Phone:  (214)  581-8852. 
(b)  Approved  Course: 
Abatement  Worker  (contingent  from  12/ 
14/88). 

(17)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  #22. 
Address:  3219  Pasadena  Blvd., 
Pasadena,  TX  77503,  Contact:  Robert 
M.  Chadwick.  Phone:  (713)  473-0888. 
(b)  Approved  Courses: 
Abatement  Worker  (interim  from  lO/l/ 

87  to  10/4/87). 
Abatement  Worker  (contingent  from  10/ 

5/87). 
Abatement  Worker  (full  from  3/22/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/5/87). 
Contractor/Supervisor  (full  from  6/27/ 
88). 

(18)(a)  Training  Provider  K  &  T 
Safety  Service,  Inc. 

Address:  9888  Bissonnett.  Houston.  TX 
77036,  Contact:  Kevin  Clothier,  Phone: 
(713)  988-9021. 
(b)  Approved  Course: 
Abatement  Worker  (contingent  from  3/ 
28/89). 

(19)(a)  Training  Provider  Keers 
Environmental.  Inc. 


Address:  P.O.  Box  684a  Albuquerque. 
NM  89197.  Contact:  Robert  W.  Keen, 
Phone:  (505)  888-9525. 
(b)  Approved  Course: 
Contractor/Supervisor  (contingent  from 
3/28/89). 

(20)(a)  Training  Provider  Klser 
Engineering.  Inc. 

Address:  211  North  River  St..  Seguin.  TX 
78155,  Contact:  Nathan  Klser.  Phone: 
(512)  372-2570. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 

27/89). 
Contractor/Supervisor  (contingent  from 

3/29/89). 

(21)(a)  Training  Provider  Lafayette 
Parish  School  Board  Asbestos  Training 
Program. 
Address:  P.O.  Drawer  2158.  Lafayette. 

LA  70502,  Contact:  Salvador  E.  Longo. 

Phone:  (504)  887-3740. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

21/88). 
Contractor/Supervisor  (contingent  from 

7/21/88). 

(22)(a)  Training  Provider  Lamar 
University.  Hazardous  Materials 
Program. 
Address:  P.O.  Box  10008,  Beaumont.  TX 

77710,  Contact:  Marion  Foster.  Phone: 

(409)  880-2369. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

19/88). 
Contractor/ Supervisor  (contingent  from 

5/20/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/24/88). 

(23)(a)  Training  Provider  Law 
Engineering. 
Address:  5500  Guhn  Rd..  Houston.  TX 

77040,  Contact:  Richard  Maclntyre, 

Phone:  (713)  939-7161. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  3/ 

14/89). 

(24)(a)  Training  Provider  Little-Tex 
Insulation  Co..  Inc. 
Address:  911  North  Frio  St..  San 

Antonio,  TX  78207.  Contact  Dan 

Juepe.  Phone:  (512)  222-8094. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

1/88). 
Contractor/ Supervisor  (contingent  from 

8/1/88). 

(?.5)(a)  Training  Provider  Louisiana 
Laborers  Union-AGC  Training  Fund. 
Address:  P.O.  Box  376.  Livonia,  LA 

70755-0376,  Contact:  Jamie  Peers, 

Phone:  (504)  637-2311. 


(b)  Approved  Course: 

Abatement  Worker  (contingent  from  7/ 
15/88). 

(26)(a)  Training  Provider  Louisiana 
State  University  Agricultural  & 
Mechanical  College. 
Address:  361  Pleasant  Hall.  Baton 

Rouge.  LA  70803-1520,  Contact: 

George  Smith,  Phone:  (504)  388-6621. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  1/1/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/16/88). 
Abatement  Worker  Refresher  Course 

(full  from  3/8/89). 
Contractor/Supervisor  (contingent  from 

10/6/87). 

Contractor/Supervisor  (full  from  4/7/ 
88). 

Contractor/Supervisor  Refresher  Course 

(contingent  from  11/16/88). 
Contractor/Supervisor  Refrmher  Course 

(full  from  3/6/89). 
Inspector/Management  Planner  (full 

from  1/18/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  3/7/89). 

(27)(a)  Training  Provider  M.\RTECH 
International.  Inc. 

Address:  P.O.  Box  460,  Broussard,  LA 
70518-0460.  Contact:  Gary  Lawley. 
Phone:  (318)  364-388a 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  bom  1/ 
17/89). 

Contractor/ Supervisor  (contingent  from 
1/17/89). 

(28Ka)  Training  Provider  Maxim 

Engineers,  Inc. 

Address:  2342  Fabens.  Dallas.  TX  75229. 
Contact:  Kyle  B.  Dotson.  Phone:  (214) 
247-7575. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  1/ 
6/89). 

(29)(a)  Training  Provider  Meador- 
Wright  &  Associates.  Ina 
Address:  5520  LBJ  Freeway.  Suite  204. 

Dallas.  TX  75240.  Contact:  Paul  Teel. 

Phone:  (214)  788-1804. 

(b)  Approved  Course: 
Inspector  (contingent  from  7/27/88). 

(30)(a)  Training  Provider:  Moore- 
Norman  Area  Vocational  Training 
School. 

Address:  4701-12th  Ave.  NW.  Norman, 

OK  73069.  Contact:  Frank  Coulter. 

Phone:  (405)  364-5763. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  3/3/86). 
Contractor/Supervisor  (full  from  3/3/ 

86). 

Inspector/Management  Planner 
(contingent  from  1/25/88). 


Inspector/Management  Planner  (full 
from  4/4/88). 

(31)(a)  Training  Provider  Nelson/ 
Imel,  Inc. 

Address:  3900  Morrison  Cir..  Norman, 
OK  73072.  Contact:  Deborah  Nelson. 
Phone:  (405J  364-3278. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  7/ 

27/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/16/88). 

(32)(a)  Training  Provider  O'Connor 
McMahon.  Inc. 

Address:  1505  Luna  Rd..  Suite  114. 
CarrolUon,  TX  75006.  Contact  James 
M.  Walley.  Phone:  (214)  245-3300. 
(b)  Approved  Course: 

Abatement  Worker  (contingent  from  7/ 
27/88). 

{33)(a)  Training  Provider 
Occupational  Safety  Training  Institute. 
Address:  9000  West  Bellfort,  Suite  450. 

Houston,  TX  77031,  Contact:  Eva 

Bonilla,  Phone:  (713)  270-6882. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  7/ 

27/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/8/88). 
Contractor/Supervisor  (contingent  from 

7/27/88). 

Contractor/Supervisor  (full  from  7/27/ 
88). 

Contractor/Supervisor  Refresher  Course 

(contingent  from  12/8/88). 
Inspector/Management  Planner 

(contingent  from  9/15/88). 

(34)(a)  Training  Provider  Protechnics 
Environmental  Services. 
Address:  14760  Memorial  Dr..  Suite  105. 

Houston,  TX  77079,  Contact:  Jesse 

Ashley,  Phone:  (713)  496-9874. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  1/ 
5/89). 

(35)(a)  Training  Provider  R  4  H 
Associates,  Inc. 

Address:  126  General  Chennault  NE. 
Albuquerque,  NM  87198,  Contact: 
Rosanne  Sanchez,  Phone:  (505)  275- 
1045. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

12/89). 
Contractor/Supervisor  (contingent  from 

1/12/89). 
Inspector/Management  Planner 

(contingent  from  1/12/89). 

(36)(a)  Training  Provider  Region  6 
Environmental  Training. 
Address:  P.O.  Box  180435,  Austin.  TX 

78718-0435,  Contact:  Rick  Orr,  Phone: 

(512)  251-3403. 

\ 


(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  7/ 

27/88). 
Contractor/Supervisor  (contingent  from 

7/27/88). 

(37)(a)  Training  Provider  Safety  & 
Health  Research  Institute. 
Address:  500  One  Gallery  Tower,  13355 

Noel  Rd.,  P.O.  Box  612245.  Dallas.  TX 

75261,  Contact:  Ted  Davis,  Phone: 

(214)  851-3536. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  9/ 
12/88). 

Contractor/Supervisor  (contingent  from 

9/12/88). 
Inspector/Management  Planner 

(con»inge,",t  from  9/12/88). 

(38)(a)  Training  Provider  Southeast 
Arkansas  Education  Services 
Cooperative. 

Address:  U.A.M.  -  Willard  Hall,  P.O. 
Box  3507,  Monticello,  AR  71655. 
Contact  Uoyd  Crossley,  Phone:  (501) 
367-6843. 

(b)  Approved  Course: 
Inspector/Management  Planner 
Refresher  Course  (contingent  from  4/ 
11/89). 

{39)(a)  Training  Provider  Southwest 
Environmental  Institute.  ^ 

Address:  P.O.  Box  295.  Abileene.  TX 

79604,  Contact:  Tom  Dye,  Phone;  (915) 

691-0189. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  7/ 

27/88). 
Contractor/Supervisor  (contingent  from 

10/20/88). 

(40)(a)  Training  Provider:  Texas 
Engineering  Extension  Service  Building 
Codes  Inspection  Training  Division. 
Address:  Texas  A  &  M  University 

System,  College  Station.  TX  77843- 

8000.  Contact:  Richa.-d  Thompson. 

Phone:  (409)  645-6682. 

(b)  Approved  Courspfs: 
Abatement  Worker  (full  from  9/28/87). 
Contractor/Supen  isor  (interim  from  5/ 

26/86  to  9/13/87). 
Contractor/Supervisor  (full  from  9/14/ 

87). 

Inspector/Management  Planner  (full 

from  10/19/87). 
Inspector/Management  Planner 

Refresher  Course  (full  from  3/1/89). 

(41  )(a )  Training  Provider  Tulane 
University.  School  of  Public  Heallh  & 
Tropical  Medicine.  Dept  of 
Environmental  Health  Sciences. 
Address:  1430  Tulane  Ave..  New 

Orleans,  LA  701 IZ  Contact;  Shau- 

Wong-Chang.  Phone:  (504)  588-5374. 

(b)  Approved  Courses: 


23424 


Federal  Register  /  Vol.  54.  No.  103  /  Wednesday.  May  31.  1989  /  Proposed  Rules 


Contractor/Supervispninterim  from  3/ 

17/87  to  9/14/87). 
Contractor/Supervisor  (full  from  9/15/ 

87). 
Inspector/Management  Planner 

(contingent  from  5/20/88). 

(42)(a)  Training  Provider  U.S. 
Analytical,  Inc. 
Address:  P.O.  Box  801,  Abilene,  TX 

79604.  Contact:  Keith  Davis,  Phone: 

(915)  098-3293. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

13/89). 
Contractor/Supervisor  (contingent  from 

2/13/89). 

(43)(a)  Training  Provider:  University 
of  Arkansas  at  Little  Rock  Biology  Dept. 
Address:  33rd  &  University,  Little  Rock, 

AR  72204.  Contact:  Phyllis  Moore. 

Phone:  (501)  569-3270. 

(b)  Approved  Course: 
Inspector/Management  Planner 

(contingent  from  4/20/88). 

(44)(a)  Training  Provider:  University 
of  Arkansas  at  Little  Rock,  Labor 
Education  Program. 
Address:  2801  South  University,  Little 

Rock.  AR  72204.  Contact:  James 

Michaels.  Phone:  (501)  569-8483. 

(b)  Approved  Course: 
Inspector/Management  Planner 
(contingent  from  9/14/88). 
(45)(a)  Training  Provider:  University 
of  Texas  at  Arlington  Civil  Engineering 
Dept. 

Address:  Box  19308,  Arlington,  TX 
76019.  Contact:  Vic  Argento,  Phone: 

(817)  794-5644. 

(b)  Approved  Courses: 
Contractor/Supervisor  (full  from  7/14/ 

86). 
Contractor/Supervisor  Refresher  Course 

(full  from  9/26/88). 
Inspector/Management  Planner  (full 

from  10/19/87). 
Inspector/Management  Planner 

Refresher  Course  (full  from  9/26/88). 

(46)(a)  Training  Provider:  Veltmann 
Engineering. 
Address:  2802  Exeter.  Midland.  TX 

79705.  Contact:  Clyde  Veltmann, 

Phone:  (915)  694-1145. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

27/88). 
Contractor/Supervisor  (contingent  from 

7/27/88). 

(47)(a)  Training  Provider:  Young 
Insulation  Croup  of  Amarillo,  Inc. 
Address:  P.O.  Box  5098.  Amarillo,  TX 

79117.  Contact:  Dennis  C,  Clayton. 

Phone:  (806)  372-4329. 

(b)  Approved  Courses: 


Abatement  Worker  (contingent  from  7/ 

27/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  7/27/88). 

EPA-Approved  Training  Courses 

REGION  VII  -  Kansas  City.  KS 

Regional  Asbestos  Coordinator 
Wolfgang  Brandner,  EPA.  Region  VII. 
726  Minnesota  Ave.,  Kansas  City.  KS 
66101.  (913)  230-2835.  (FTS)  757-2835. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  VII  training  courses  and  contact 
points  for  each,  are  as  follows: 

(l)(a)  Training  Provider  Abatement 
Project  Training. 

Address:  P.O.  Box  4372.  Kansas  City.  KS 
66104.  Contact:  Virginia  Ireton,  Phone: 
(913)  788-3440. 
(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

15/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/27/89). 
Contractor/Supervisor  (contingent  from 
3/23/89). 

{2)(a)  Training  Provider  Aerostat 
Engineering  Consultants,  Inc. 
Address:  2817  Atchison  Ave.,  Lawrence, 
KS  66046.  Contact:  Joseph  Stimac. 
Phone:  (913)  749-4747. 
(b)  Approved  Courses: 
Abatement  Worker  (full  from  5/9/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/3/89). 
Abatement  Worker  Refresher  Course 

(full  from  3/16/89). 
Contractor/Supervisor  (full  from  5/9/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/3/89). 
Contractor/Supervisor  Refresher  Course 

(full  from  3/17/89). 
Inspector/Management  Planner 

(contingent  from  3/14/88). 
Inspector/Management  Planner  (full 

from  1/23/89). 
Inspector/Management  Planner 
Refresher  Course  (contingent  from  1/ 
13/89). 
Inspector/ Management  Planner 
Refresher  Course  (full  from  2/14/89). 
(3)(a)  Training  Provider  American 
Asbestos  Training  Center,  Ltd. 
Address:  529  West  First.  Monticello,  lA 
52310,  Contact:  Steve  Intlekofer, 
Phone:  (319)  465-5555. 
(b)  Approved  Courses: 
Abatement  Worker  (full  from  6/27/88). 


Contractor/Supervisor  (full  from  6/27/ 

88). 
Inspector/Management  Planner 

(contingent  from  10/26/88). 
Inspector/Management  Planner  (full 
fit)m  11/18/88). 

(4)(a)  Training  Provider  Asbestos 
Consulting  Testing  (ACT). 
Address:  14953  West  101st  Ter..  Lenexa. 
KS  66215.  Contact:  Jim  Pickel.  Phone: 
(913)  492-1337. 
(b)  Approved  Courses: 
Abatement  Worker  (full  frt)m  1/25/88). 
Abatement  Worker  Refresher  Course 

(full  from  1/6/89). 
Contractor/Supervisor  (full  from  1/25/ 

88). 
Contractor/Supervisor  Refresher  Course 
(full  from  1/6/89). 
(5)(a)  Training  Provider  CHART 
Services.  Ltd. 

Address:  4725  Merle  Hay  Rd..  Suite  214, 
Des  Moines.  L\  5032Z  Contact:  Mary 
A.  Finn.  Phone:  (515)  276-3642. 
(b)  Approved  Courses: 
Abatement  Worker  (full  from  11/17/87). 
Abatement  Worker  Refresher  Course 

(full  from  10/17/88). 
Contractor/Supervisor  (full  from  ll/l7/ 

87). 
Contractor/Supervisor  Refresher  Course 

(full  from  10/17/88). 
Inspector/Management  Planner  (full 

from  2/22/88). 
Inspector/Management  Planner 
Refresher  Course  (full  from  11/28/88). 
(6)(a)  Training  Provider  Construction 
Industry  Laborers  Training  Institute  for 
Eastern  Missouri. 

Address:  Route  1,  Box  79  H.  High  Hill. 
MO  63350.  Contact:  Jerald  A.  Pelker. 
Phone:  (314)  585-2391. 
(b)  Approved  Course: 
Abatement  Worker  (full  from  1/19/88). 
(7)(al  Training  Provider  Construction 
Laborers  Building  Corp. 
Address:  Box  34549,  Omaha,  ME  68134. 
Contact:  Jack  Budd.  Phone:  (402)  572- 
0826. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  11/2/87). 
(8)(a)  Training  Provider  Educational 
Innovations. 

Address:  822  West  Third  St..  Suite  C. 
Lee's  Summit.  MO  64063.  Contact: 
JoAnn  Onwiler,  Phone:  (816)  525-6911. 
(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

11/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  3/29/89). 
Contractor/ Supervisor  (contingent  from 
4/11/89). 
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Contractor/Supervisor  Refresher  Course 

(contingent  from  3/29/89). 

(9)(a)  Training  Provider  Enviro- 
Impact  Inspections.  Inc. 
Address:  1515  North  Warson.  Suite  213. 

St.  Louis.  MO  63132,  Contact:  Denis 

Boles,  Phone:  (314)  426-0087. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  3/ 
8/38). 

Contractor/Supervisor  (contingent  from 
3/8/88). 

(10)(a)  Training  Provider 
Environmental  Salvage.  Ltd. 
Address:  25  South  15th  St..  Suite  6A. 

Council  Bluffs.  lA  51501,  Contact: 

Tracey  Coates,  Phone:  (712)  323-1836. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  1/ 

12/89). 
Abatement  Worker  (full  from  2/16/89). 
Contractor/Supervisor  (contingent  from 

1/12/89). 

Contractor/Supervisor  (full  from  2/16/ 
89). 

(ll)(a)  Training  Provider 
Environmental  Technology,  Inc. 
Address:  4315  Merriam  Dr.,  Overland 

Park,  KS  66203,  Contact:  Mike 

Franano,  Phone:  (913)  236-5040. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  2/29/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/26/89). 

(12)(a)  Training  Provider  Flint  Hills 
Area  Vocational-Technical  School. 
Address:  3301  West  18th  Ave..  Emporia. 

KS  66801.  Contact:  Jim  Krueger. 

Phone:  (316)  342-6404. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  3/7/88). 

(13)(a)  Training  Provider  General 
Services  Administration  (GSA). 
Address:  1500  East  Bannister  Rd.. 

Kansas  City.  MO  64131-3088.  Contact: 

Sharon  Kersey.  Phone:  (816)  926-5318. 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  5/16/88). 

(14)(a)  Training  Provider  Greater 
Kansas  City  Laborers  Training  Fund. 
Address:  8944  Kaw  Dr..  Kansas  City^KS 

66111.  Contact:  James  D.  Bamett. 

Phone:  (913)  441-6100. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  2/1/88). 
Contractor/Supervisor  (full  from  5/2/ 

88). 

(15)(a)  Training  Provider  Hall- 
Kimbrell  Environmental  Services. 
Address:  4840  West  15th  St..  Lawrence. 

KS  66046.  Contact:  Alice  Hart,  Phone: 

(800)  637-0129. 


(b)  Approved  Courses: 
Abatement  Worker  (full  from  8/17/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  9/19/88). 
Abatement  Worker  Refresher  Course 

(full  from  10/19/88). 
Contractor/Supervisor  (full  from  8/17/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  9/19/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  10/20/88). 
Inspector/Management  Planner  (full 

from  8/17/87). 
Inspector/Management  Planner 

Refresher  Course  (full  from  9/19/88). 
Project  Designer  (full  from  8/17/87). 
Project  Designer  Refresher  Course 

(contingent  from  9/19/88). 
Project  Designer  Refresher  Course  (full 

from  12/20/88). 

(16)(a)  Training  Provider  Hazard 
Control  Training  Enterprises,  Inc. 
Address:  P.O.  Box  20594,  Wichita,  KS 

67208,  Contact:  Karen  Alexander, 

Phone:  (316)  778-1153. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  10/ 

19/88). 
Contractor/Supervisor  (contingent  from 

10/19/88). 

(17)(a)  Training  Provider  Hazardous 
Materials  Training  &  Research  Institute. 
Address:  306  West  River  Dr.,  Davenport. 

L\  52801-1221,  Contact:  Kirk  Birkdoll. 

Phone:  (319)  322-5015. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  3/ 

6/89). 
Abatement  Worker  (full  from  4/13/89). 

(18)(a)  Training  Provider  Insulators  & 
Asbestos  Workers  Midwest  States 
Health  &  Training  Council. 
Address:  Rural  Route  #2.  Wahoo.  NE 

68066.  Contact:  Ray  Richmond.  Phone: 

(402)  443-4810. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  6/28/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/4/89). 
Contractor/Supervisor  (full  from  6/28/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/4/89). 

(19)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  #1. 
Address:  3325  Hollenberg  Dr..  St.  Louis. 

MO  63044,  Contact:  James  Hagen, 

Phone:  (314)  291-7399. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  6/6/88). 
Contractor/Supervisor  (full  from  9/16/ 

88). 


BEST  COPY  AVAILABLE 


(20)(a)  Training  Provider.  Iowa  Dept. 
of  Education. 

Address:  Grimes  State  Office  Bldg..  Dcs 
Moines,  lA  50319,  Cont&ct;  C.  Mill 
Wilson,  Phone:  (515)  281-4743. 
(b)  Approved  Course: 

Inspector/Management  Planner  (full 

from  4/4/88). 

(21](a)  Training  Provider  Iowa 
Laborers  District  Council  Training  Fijnd. 
Address:  5806  Meredith  Dr.,  Des  Moines. 

lA  50322.  Contact:  Jack  G.  Jones, 

Phone:  (515)  270-6965. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  2/22/88). 
ContrRCtor/Supervisor  (contingent  from 

10/14/88). 

(Z2)(a)  Training  Provider  Kansas 
Construction  Laborers  Training  Trust 
Fund. 

Address:  2430  Marlatt  Ave.,  Manhattan. 

KS  66502,  Contact:  Fred  Tipton, 

Phone:  (913)  267-0140. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  1/5/86). 
Contractor/Supervisor  (full  from  5/2/ 

88). 

(23)(a)  Training  Provider  Living  Word 
College. 
Address:  2750  McKelvey  Rd..  St.  Louis. 

MO  63043.  Contact:  Donald  C. 

Femmer.  Phone:  (314)  291-2749. 

(b)  Approved  Course: 

Inspector/Management  Planner  (full 
from  5/6/88). 

(24)(a)  Training  Provider  Maple 
Woods  Community  College. 
Address:  10771  Ambassador  Dr..  Kansas 

City,  MO  64153,  Contact:  James  C. 

Lauer,  Phone:  (816)  891-6500. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  2/1/88). 
Abatement  Worker  Refresher  Course 

(full  from  1/13/89). 
Contractor/Supervisor  (full  from  3/28/ 

88). 
Contractor/Supervisor  Refresher  Course 

(full  from  1/13/89). 
Inspector/Management  Planner 

(contingent  from  4/20/88). 
Inspector/Management  Planner  (full 

from  5/2/88). 

(25)(a)  Training  Provider  Mayhew 
Environmental  Training  Associates.  Inc.. 
(META). 

Address:  P.O.  Box  1961,  Lawrence,  KS 
66044,  Contact:  Brad  Mayhew/Betty 
Fenstemaker,  Phone:  (800)  444-6382. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  10/ 

5/87). 
Abatement  Worker  (full  from  10/20/f,-). 
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Abatement  Worker  Refresher  Course 

(full  from  11/14/88). 
Contractor/Supervisor  (contingent  from 

10/5/87). 
Contractor/Supervisor  (full  from  10/20/ 

87). 
Contractor/Supervisor  Refresher  Course 

(full  from  11/14/88). 
Inspector/Management  Planner  (full 

from  8/8/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/30/89). 

(2e)(a)  Training  Provider:  Midwest 
Environmental  Testing  A  Training,  Inc. 
Address:  635  Southwest  2nd  St.,  Box 

1029,  Lee's  Summit.  MO  64063, 

Contact:  Steve  Minshall,  Phone:  (816) 

525-6681. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  5/9/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/28/89). 
Contractor/Supervisor  (full  from  5/9/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/28/89). 

(27)(a)  Training  Provider  Miton.  Inc. 
Address:  P.O.  Box  1582,  Branson.  MO 

65616.  Contact:  Tony  Williams,  Phone: 

(417)  335-6743. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

14/89). 
Contractor/Supervisor  (contingent  from 

4/14/89). 
Inspector/Management  Planner  (full 

from  3/14/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

30/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  4/3/89). 

(28)(a)  Training  Provider  National 
Asbestos  Training  Center  University  of 
Kansas. 

Address:  6600  College  Blvd..  Suite  315. 
Overland  Park,  KS  66211.  Contact: 
Lani  Himegamer,  Phone:  (913)  491- 
0181. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  7/27/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/5/88). 
Contractor/Supervisor  (interim  from  6/ 

1/85  to  7/26/87). 
Contractor/Supervisor  (full  from  7/27/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/5/88). 
Contractor/Super\isor  Refresher  Course 

(full  from  1/25/89). 
Inspector/Management  Planner  (full 

from  10/26/87). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

5/88). 


Inspector/Management  Planner 

Refresher  Course  (full  from  1/25/89). 

(29)(a)  Training  Provider  PSH.  inc. 
Address:  410  Mansion  House  Center.  St. 

Louis,  MO  63102,  Contact:  Carol  E. 

Hoag,  Phone:  (314)  621-6838. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  11/28/88). 
Contractor/Supervisor  (full  from  11/28/ 

88). 
Inspector/Management  Planner  (full 

from  6/23/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

19/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  3/2/89). 

(30)(a)  Training  Provider  Roth 
Asbestos  Consultants,  Inc. 
Address:  1900  West  47th  Place. 

Westwood,  KS  66205,  Contact:  Donald 

J.  Welsh,  Phone:  (913)  831-4795. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  3/ 


Inspector/Management  Planner  (full 

from  1/23/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/19/89). 

(31)(a)  Training  Provider  Ryckmans 
Emergency  Action  Consulting  Team 
(REACT). 
Address:  2208  Welsch  Industrial  Ct.,  St. 

Louis,  MO  63146.  Contact:  D.  W. 

Ryckman.  Phone:  (314)  569-0991. 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  7/26/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/26/89). 
Contractor/ Supervisor  (full  from  7/26/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/28/89). 

EPA-Approved  Training  Courses 
REGION  VIII  -  Denver.  CO 

Regional  Asbestos  Coordinator  David 
Combs,  {8AT-TS),  EPA,  Region  VHl,  1 
Denver  Place,  999-18th  St..  Suite  500. 
Denver,  CO  80202-2413.  (303)  293-1744. 
(FTS)  564-1744. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  Vin  training  courses  and  contact 
points  for  each,  are  as  follows. 

(l)(a)  Training  Provider  Asbestos 
Training  &  Supply. 
Address:  504  Saddle  Dr..  Cheyenne,  WY 

82009.  Contact:  F.  Gerald  Blackwell. 

Phone:  (307)  634-6858. 


(b)  Approved  Course: 
Abatement  Worker  (contingent  from  5/ 

2/89). 

(2){a)  Training  Provider  Chen- 
Northern,  Inc. 
Address:  600  South  25th  St..  P.O.  Box 

30615,  Billings,  MT  59107.  Contact: 

Kathleen  A.  Smit,  Phone:  (406)  248- 

9161. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

1/87). 
Abatement  Worker  (full  from  12/8/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/16/89). 
Contractor/Supervisor  (contingent  from 

10/31/88). 

(3)(a)  Training  Provider  Colorado 
Carpenters  Statewide  Joint 
Apprenticeship  Educational  &  Training 
Committee. 
Address:  4290  Holly  St..  Denver.  CO 

80216.  Contact:  Stephen  L  Sanford. 

Phone:  (303)  393-6060. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  12/ 

1/88). 
Abatement  Worker  (full  from  12/19/88). 

(4)(a)  Training  Provider:  Colorado 
State  University  Dept.  of  Industrial 
Sciences,  Office  of  Research, 
Development  &  Training. 
Address: .  Fort  Collins.  CO  80523. 

Contact:  Birgit  Wolff.  Phone:  (303)  491- 

1551. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  8/ 

23/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/29/88). 
Contractor/Supervisor  (contingent  from 

12/29/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  12/29/88). 
Inspector/Management  Planner 

(contingent  from  3/14/88). 
Inspector/Management  Planner  (full 

from  5/23/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

29/88). 

(5)(a)  Training  Provider  Colorado 
Training  Institute. 
Address:  1210  East  Colfax,  Suite  306, 

Denver.  CO  80218,  Contact:  Peter 

Amory.  Phone:  (303)  860-0574. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

31/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/29/88). 
Contractor/Supervisor  (contingent  from 

10/31/88). 
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Contractor/Supervisor  Refresher  Course 

(contingent  from  12/29/88). 

(6)(a)  Training  Provider:  Energy 
Insulation.  Inc.  (EII). 
Address:  P.O.  Box  1996,  Casper,  WY 

82602,  Contact:  David  K.  Fox,  Phone: 

(307)  473-1247. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

18/88). 
Abatement  Worker  (full  from  6/22/88). 

(7)(a)  Training  Provider  Envir-o-tech. 
Address:  300  Moore  Ln..  Billings.  MT 

59102.  Contact:  Les  Nelson.  Phone: 

(800)  225-4899. 

(b)  Approved  Course: 
Abatement  Worker  (full  from  7/6/88). 

(8){a)  Training  Provider  Front  Range 
Community  College. 
Address:  3645  West  112  Ave., 

Westminster.  CO  80030,  Contact: 

Owen  Burton.  Phone:  (303)  466-8811. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  2/ 

28/89). 
Abatement  Worker  (full  from  4/7/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/28/89). 
Contractor/Supervisor  (contingent  from 

2/28/89). 
Confractor/Supervisor  (full  from  4/7/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/28/89). 
Inspector/Management  Planner 

(contingent  from  2/28/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

28/89). 

(9)(a)  Training  Provider  HWS 
Technologies.  Inc. 
Address:  9101  East  Kenyon  Ave.,  Suite 

1800.  Denver.  CO  80237.  Contact: 

William  C.  Oleskevich.  Phone:  (303) 

771-6868. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

28/89). 
Abatement  Worker  (full  from  4/7/89). 
Abatement  Worker  Refresher  Course 
.   (contingent  from  2/28/89). 
Contractor/Supervisor  (contingent  from 

2/28/89). 
Contractor/ Supervisor  (full  from  4/7/ 

89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/28/89). 
Inspector/Management  Planner 

(contingent  from  2/28/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

28/89). 

(10)(a)  Training  Provider  Hager 

Laboratories.  Inc. 

Address:  11234  East  Caley  Ave..  Unit  A, 
Englewood.  CO  80111.  Contact:  Steve 
Herron,  Phone:  (303)  790-2727. 


(b)  Approved  Courses: 
Abatement  Worker  (full  from  3/28/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/7/88). 
Abatement  Worker  Refresher  Course 

(full  from  4/26/89). 
Contractor/Supervisor  (full  from  3/28/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/7/88). 
Contractor/Supervisor  Refresher  Course 

(full  from  1/25/89). 
Inspector/Management  Planner 

(contmgent  from  4/20/88), 
Inspector/Management  Planner  (full 

from  5/2/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

7/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  4/26/89). 

(ll){a)  Training  Provider  Industrial 
Health,  Inc.  (IHI). 

Address:  640  East  Wilmington  Ave.,  Salt 
Lake  City,  UT  84106.  Contact:  Donald 
E.  Marano.  Phone:  (801)  466-2223. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  1/ 

4/89). 
Confractor/Supervisor  (contingent  from 

4/22/88). 
Confractor/Supervisor  Refresher  Course 

(contingent  from  4/24/89). 
Inspector/Management  Planner 

(contingent  from  2/28/89). 
Inspector/Management  Planner  (full 

from  4/17/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

29/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/6/89). 
Project  Designer  Refresher  Course 

(contingent  from  4/24/89). 

(12)(a)  Training  Provider 
International  Association  of  Heat  & 
Frost  Insulators  &  Asbestos  Workers 
Local  Union  #28. 

Address:  360  Acoma  St.,  Suite  #216. 

Denver.  CO  80223.  Contact:  Chet 

Graham.  Phone:  (303)  778-8602. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

28/89). 
Abatement  Worker  (full  from  4/28/89). 

(13)(a)  Training  Provider  Major 
Safety,  Inc. 

Address:  6390  Joyce  Dr..  #201,  Golden. 
CO  80403,  Contact:  Tom  Major,  Phone: 
(303)  424-7874. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

28/88). 
Abatement  Worker  (full  from  9/15/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/18/89). 


Contiar.tor/Supervisor  (contingent  from 

1/18/89). 
Contractor/Supervisor  (full  from  9/15/ 

88).       ' 
Contractor/Supervisor  Refresher  Course 

(contingent  from  1/18/89). 
Inspector/Management  Planner 

(contingent  from  l/2/8«). 
Inspector/Management  Planner  (full 

from  3/27/89). 
Inspector/Management  Pldnner 

Refresher  Course  (contingent  from  1/ 

18/89). 
Project  Designer  (contingent  from  1/28/ 

88). 
Project  Designer  Refresher  Course 

(contingent  from  1/18/89). 

( 14)(a)  Training  Provider  Midwest 
Asbestos  Consultants,  Inc.  (MAC). 
Address:  Box  1708,  Fargo.  .\D  5810". 

Contact:  Jerry  Day,  Phone:  (701)  280- 

2286. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  8/ 
11/88). 

(15)(a)  Training  Provider  Misers 
Inspection  &  Training.  Inc. 
Address:  1600  South  Cherokee  St.. 

Denver,  CO  80223,  Contact:  Michoi=i  E. 

DiRito,  Phone:  (303)  761-8860. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  fron  5/ 

17/88). 
Abatement  Worker  (full  from  7/5/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/14/88). 
Abatement  Worker  Refresher  Course 

(full  from  1/27/89). 
Contractor/Supervisor  (contingent  from 

6/17/88). 
Contractor/Supervisor  (full  from  7/5/ 

88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  11/14/88). 
Contractor/Supervisor  Refresher  Coiirve 

(full  from  1/27/89). 

(16)(a)  Training  Provider  NATEC 
International. 
Address:  2761  West  Oxford  Ave..  «7. 

Englewood.  CO  80110.  Contact:  Jjrr.ps 

Maxwell,  Phone:  (303)  835-6513. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  4/ 

15/88). 

lir)(a)  Trailing  Provider:  National 
Education  Program  for  Asbestos 
(NEPA). 

Address:  2863  West  8750  S,  West 
Jordan,  UT  84088,  Contact:  Mark  A. 
Kirk,  Phone;  (801)  565-1400. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  .3/ 

6/89). 
Contractor/Supervisor  (contingent  f;u.-n 

3/6/89). 
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(16)(a]  Training  Provider  Power 
Masters.  Inc. 
Address:  13205  South  State  St..  Draper. 

UT  84020.  Contact:  Debora  Bastian. 

Phone:(801)571-9321. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  6/ 

13/88). 

(19)(a)  Training  Provider:  Precision 
Safety  &  Services.  Inc. 
Address:  1245  Windemaker  Ln.. 

Colorado  Springs.  CO  80907.  Contact: 

James  R.  Maples.  Jr..  Phone:  (719)  593- 

8596. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  8/ 

11/88). 
Abatement  Worker  (full  from  11/2/88). 

(20)(a)  Training  Provider:  R.S. 
Christiansen  Asbestos  Consultant. 
Address:  4980  HoUaday  Blvd..  Salt  Lake 

City,  UT  84117.  Contact:  R.S. 

Christiansen.  Phone:  (801)  277-2323. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  7/ 

29/88). 
Abatement  Worker  (full  from  12/7/88). 

(21)(a)  Training  Provider:  South 
Dakota  State  University  College  of 
Engineering. 

Address:  Box  2218.  Brookings,  SD  57007- 

0597,  Contact:  James  Ceglian,  Phone: 

(605)  688-4101. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

5/18/88). 
Inspector/Management  Planner 

(contingent  from  5/18/88). 

(22)(a)  Training  Provider:  Survey 
Management  &  Design  (SMD). 

Address:  RR  2.  Box  85-B.  Fargo.  ND 
58102.  Contact:  David  A.  Sohm.  Phone: 
(701)  234-9556. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  3/ 

2/89). 
Contractor/Supervisor  (contingent  from 

3/2/89). 

(23)1  a)  Training  Provider:  The 
University  of  Utah.  Rocky  Mountain 
Center  for  Occupational  S 
Environmental  Health. 
Address:  Dept.  of  Family  &  J>reventive 

Medicine.  Building  512.  Salt  Lake  City. 

UT  84112,  Contact:  Jeffery  S.  Lee. 

Phone:  (801)  581-8719. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  9/ 

27/88). 
Contractor/Supervisor  (contingent  from 

6/1/87). 
Contractor/Supervisor  (tull  from  6/1/ 

87). 
Contractor/Super\'isor  Refresher  Course 

(contingent  from  7/6/88). 


Contractor/Supervisor  Refresher  Course 

(full  from  11/14/88). 
Inspector/Management  Planner 

(contingent  from  12/23/87). 
Inspector/Management  Planner  (full 

from  2/8/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  12/ 

13/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  12/29/88). 

EPA-Approved  Training  Courses 
REGION  IX  -  San  Francisco.  CA 

Regional  Asbestos  Coordinator:  Jo 
Ann  Semones.  (A-4-2),  EPA.  Region  IX. 
215  Fremont  St..  San  Francisco,  CA 
94105.  (415)  974-7290.  (FTS)  454-7290. 

List  of  Asbestos  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  IX  training  courses  and  contact 
points  for  each,  are  a?  follows: 

(l)(a)  Training  Pt'  //t/er  Asbestos 
C.T.I. 
Address:  P.O.  Box  228,  Mokelumne  Hill. 

CA  95245,  Contact:  Lee  Hess,  Phone: 

(209)  286-1249. 

(b)  Approved  Courses: 

Contractor/Supervisor  (contingent  from 

10/31/88). 
Inspector  (contingent  from  3/21/89). 

(2)(a)  Training  Provider  Asbestos 
Workers  Abatement  Training  Program 
of  Southern  California. 
Address:  1669  East  Lincoln  Ave., 

Orange,  CA  92855-1929,  Contact: 

James  Riley,  Phone:  (714)  921-6110. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  5/ 

27/88). 
Contractor/Supervisor  (contingent  from 

1/26/89). 

(3)(a)  Training  Provider  Carpenters 
#46  Northern  California  Counties 
J.A.T.C.  &  T.B. 
Address:  2350  Santa  Rita  Rd., 

Pleasanton,  CA  94566-4190,  Contact: 

Hugh  Johnson,  Phone:  (415)  462-9640. 

(b)  Approved  Course: 
Contractor/Supervisor  (contingent  from 

12/1/88). 

(4)(a)  Training  Provider  Center  for 
Accelerated  Learning. 
Address:  400  Buck  Ave..  Suite  G. 

Vacaville.  CA  95688,  Contact:  David 

Esparza.  Phone:  (707)  446-7996. 

(b)  Approved  Courses: 
Abatement  Worker  Refresher  Course 

(contingent  from  1/18/89). 


Contractor/Supervisor  Refresher  Course 

(contingent  from  1/18/89). 
Inspector/Management  Planner 

(contingent  from  6/30/88). 

(5)(a)  Training  Provider  DWC 
Consulting  Co..  Inc. 
Address:  1250  Pine  St..  Suite  307.  Wabiut 

Creek.  CA  94596,  Contact:  Dan 

Weathers.  Phone:  (415)  933-9066. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  4/ 

3/89). 
Contractor/Supervisor  (contingent  from 

4/3/89). 
Inspector/Management  Planner 

(contingent  from  4/3/89). 

(6)(a)  Training  Provider:  Dan  Napier  & 
Associates. 
Address:  15342  Hawthorne  Blvd.,  Suite 

207.  P.O.  Box  1540.  Lawndale.  CA 

90260-6440.  Contact:  Dan  Napier. 

Phone:  (213)  644-1924. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  1/ 

15/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  1/18/89). 
Contractor/Supervisor  (contingent  from 

3/27/89). 
Contractor/ Supervisor  Refresher  Course 

(contingent  from  1/18/89). 
Inspector/Management  Planner 

(contingent  h'om  4/3/89). 
Inspector/Management  Plaimer 

Refresher  Course  (contingent  from  3/ 

30/89). 
Project  Designer  Refresher  Course 

(contingent  from  3/30/89). 

(7)(a)  Training  Provider  Diagnostic 
Engineering,  Inc. 
Address:  50  East  Foothills  Blvd.. 

Archadia.  CA  91006,  Contact:  Alan  M. 

Lamson.  Phone:  (818)  447-5216. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  10/ 

27/88). 
Contractor/Supervisor  (contingent  from 

6/27/88). 
Inspector/Management  Planner 

(contingent  from  6/27/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

18/89). 
Project  Designer  (contingent  from  12/1/ 

88). 

(6)(a)  Training  Provider  EnviroMD. 
Inc. 
Address:  3443  East  Fort  Lowell  Rd.. 

Tucson.  AZ  85716.  Contact:  Rose 

Rubio.  Phone:  (602)  577-0818. 

(b)  Approved  Courses: 
Contractor/Supervisor  (contingent  from 

1/17/89). 
Inspector/Management  Planner 

(contingent  from  11/14/88). 


{9)(a}  Training  Provider 
Environmental  Control  Industries. 
Address:  5720  Shattuck  Ave.,  Oakland, 

CA  94609.  Contact:  Richard 

McGIothlin,  Phone:  (415)  655-5855. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  12/ 
1/88). 

(10)(a)  Training  Provider 
Environmental  Sciences,  Inc. 
Address:  105  E.  Speedway.  Tucson.  AZ 

85705.  Contact:  Dale  Keyes.  Kione: 

(602)  792-0097. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  9/29/87). 
Inspector/Management  Planner  (full 

from  10/5/87). 
Inspector/Management  Planner 

Re&esher  Course  (contingent  from  11/ 

14/88). 

(ll)(a)  Training  Provider  Excel 
Environmental,  Inc. 
Address:  739  Allston  Way.  Berkeley,  CA 

94710.  Contact:  Otis  Wong.  Phone: 

(415)  548-4300. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 

28/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  12/1/88). 
Contractor/Supervisor  (contingent  from 

5/26/88). 

Contracts/Supervisor  Refresher  Course 

(contingent  from  12/1/88). 

(12)(a)  Training  Provider  Hawaii 
Laborers  Training  School. 
Address:  P.O.  Box  457.  Aiea.  HI  96701, 

Contact:  Norman  Jimeno.  Phone:  (808} 

488-6161. 

(b)  Approved  Course: 

Abatement  Worker  (contingent  from  5/ 
27/88). 

{13Ma)  Training  Provider  Insulators  & 
Asbestos  Industry  of  Northern 
California  &  Local  Union  #16  Asbestos 
Training  Fund. 

Address:  2829  Fillmore  St.,  Alameda,  CA 
94501.  Contact  Hans  D.  Siebert. 
Phone:  (415)  522-7048. 
(b)  Approved  Course: 

Abatement  Woricer  (contingent  from  5/ 
27/88). 

(14)(a)  Training  Provider 
International  Technology  Corp. 
Address:  338  West  Anaheim  St.. 

Wilmington.  CA  90744.  Contact:  Keith 

Soebe,  Phone:  (213)  830-1781. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 

24/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  ZiTBiWi). 
Contractor /Supervisor  (contingent  from 

4/15/88). 


Contractor/Supervisor  Refresher  Course 
(contingent  from  3l7»l9S\. 

(15){a)  Training  Provider  KELLCO 
Training  Institute. 

Address:  44814  Osgood  Rd..  Fremont. 
CA  94539.  Contact:  Charles  W. 
Kellogg.  Phone:  (415)  651-74OT. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  6/ 

1/88). 
Contractor/Supervisor  (contingent  from 

7/20/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/31/88). 
Inspector/Management  Planner 

(contingent  from  3/21/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

1/89). 
Inspector/Management  Warmer 

Refresher  Course  (full  from  3/16/89). 

(16)(a)  Training  Provider  Laborers 
Training  &  Retraining  Trust  Fund  for 
Northern  California. 
Address:  21321  San  Ramon  Valley  Blvd.. 

San  Ramon,  CA  94583,  Contact: 

Marvin  D.  Johnson,  Phone:  (415)  828- 

2513. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  6/ 

13/88). 
Abatement  Woriter  Refresher  Course 

(contingent  from  12/15/88). 

(17)(a)  Training  Provider:  Laborers 
Training  &  Trust  Fund  for  Southern 
California. 

Address:  P.O.  Box  76.  Anza,  CA  92306- 
0076.  Contact:  Mary  Lacy,  Phone:  (714) 
763-4341. 

(b)  Approved  Course: 

Abatement  Woricer  (contingent  from  6/ 
30/88). 

(18)(a)  Training  Provider:  Lehr 
Training  Institute. 
Address:  1431  Warner  Ave..  Tustia  CA 

92680.  Contact:  Susan  Patnode.  Phone: 

(714)  259-1575. 

(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  2/ 

16/88). 
Abatement  Worker  Refresher  Course 

(contingent  from  2/21/89). 
Contractor/Supervisor  (contingent  from 

2/16/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/21/89). 
Inspector/Management  Planner 

(contingent  from  10/31/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

21/89). 

(19)(a)  Training  Provider  National 
Abatement  Technology  Employment 
Center  (NATEC). 


Address:  13692  Newhope  Ave..  Garden 
Grove.  CA  92643.  Contact:  Ronald 
Sandlin,  Phone:  (714)  530-0407. 
(b)  Approved  Courses: 

Abatement  Worker  (contingent  from  12/ 

30/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  11/14/88). 
Contractor/Supervisor  (contingent  from 

12/30/87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  11/14/88). 

(20)(a)  Training  Provider  National 
Institute  for  Asbestos  &  Hazardous 
Waste  Training. 
Address:  1019  West  Manchester  Blvd^ 

biglewood.  CA  90301.  Contact:  |ini 

McFarland.  Phone:  (213)  645-451& 

(b)  Approved  Courses: 
Abatement  Worker  (full  from  12/7/87). 
Abatement  Worker  Refresher  Course 

(contingent  from  10/19/88). 
Contractor/Supervisor  (full  from  12/7/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/19/88). 
Inspector/Management  Planner 

(contingent  from  6/30/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  n  / 

14/88). 

(21)(a)  Training  Provider  Naval  Civil 
Engineering  Laboratory. 
Address: .  Port  Hueneme,  CA  93043- 

5003.  Contact:  Susan  C  Tianen. 

Phone:  (80S)  982-54aa 

(b)  Approved  Course: 
Inspector  (contingent  from  4/6/89). 
,  (22)(a)  Training  Provider 
Occupational  Training  Institute.  Inc. 
Address:  5  Civic  Center.  Suite  225, 

Newport  Beach.  CA  92660,  Contact: 

David  K.  Hardman,  Phone:  (714)  721- 

9578. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  2/ 

21/89). 
Abatement  Worker  Refresher  Coarse 

(contingent  from  2/21/89). 
Contractor/Supervisor  (contingent  from 

2/21/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  2/21/89). 
Inspector/Management  Planner 

(contingent  from  2/21/89). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

21/89). 

(23)(a)  Training  Provider  Pacific 
Asbestos  Information  Center  U.C. 
Extension. 

Address:  2223  Fulton  St..  Berkeley,  CA 
94720,  Contact:  Debra  Dobbin,  Phone: 
(415)  643-7143. 
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(b)  Approved  Courses: 

Contractor/Supervisor  (full  from  2/2/ 

87). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  10/19/88). 
Inspector/Management  Planner  (full 

from  11/16/87). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

19/88). 

(24)(a]  Training  Provider:  Salem 
Kroeger.  Inc. 
Address:  106  Church  St.,  Roseville,  CA 

95678.  Contact:  Owen  C.  Tilley.  Phone: 

(918)  784-7222. 

(b)  Approved  Courses:  * 

Abatement  Worker  (contingent  from  3/ 

30/89). 
Abatement  Worker  Refresher  Course 

(contingent  from  4/3/89). 
Contractor/Supervisor  (contingent  from 

3/30/89). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  4/3/89). 
Inspector  Refresher  Course  (contingent 

from  4/3/89). 

(25)(a)  Training  Provider:  San  Diego 
County  Construction  Laborers  Training 
&  Retraining  Trust. 

Address:  4161  Home  Ave..  Second  Fl.. 

San  Diego.  CA  91205.  Contact:  Bob 

White.  Phone:  (619)  263-6941. 

(b)  Approved  Course: 
Abatement  Worker  (contingent  from  3/ 

30/89). 

(26)(a)  Training  Provider  San  Diego 
County  District  Council  of  Carpenters. 
Address:  4665  Mercury  St..  San  Diego, 

CA  92111,  Contact:  Otis  Kunz,  Phone: 

(619)  571-8977. 

(b)  Approved  Course: 

Contractor/Supervisor  (contingent  from 
10/31/88). 

(27)(a)  Training  Provider:  The 
Asbestos  Institute. 
Address:  2701  East  Camelback,  *381. 

Phoenix.  AZ  85016.  Contact:  William 

T.  Cavness.  Phone:  (602)  381-0896. 

(b)  Approved  Courses: 
Abatement  Worker  (contingent  from  6/ 

30/88). 
Abatement  Worker  Refresher  Course   ' 

(contingent  from  10/31/88). 
Contractor/Supervisor  (contingent  from 

6/13/88). 
Contractor/Supervisor  Refresher  Course 

(contingent  from  3/9/89). 
Inspector/Management  Planner 

(contingent  from  6/17/88). 

(28)(a)  Training  Provider:  University 
Associates,  Ltd. 

Address:  2425-A  North  Huachuca  Dr.. 
Tucson.  AZ  85745.  Contact:  Carolyn 
Coker.  Phone:  (602)  624-9366. 
(b)  Approved  Course: 


Inspector/Management  Planner 

(contingent  from  12/1/88). 

(29)(a)  Training  Provider  {Jniversity 
of  Southern  California  Institute  of  Safety 
ft  Systems  Management. 
Address:  University  Gardens.  3500 

South  Figueroa.  #202.  Los  Angeles, 

CA  90007,  Contact:  James  O.  Pierce, 

Phone:  (213)  743-6523. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  7/27/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  2/ 

23/89). 

EPA-Approved  Training  Courses 
REGION  X-  Seattle.  WA 

Regional  Asbestos  Coordinator 
Walter  )asper,  EPA.  Region  X.  1200 
Sixth  Ave.  (AT-083),  Seattle.  WA  98101. 
(206)  442-4762,  (FTS)  399-2870. 

List  of  Approved  Courses:  The 
following  training  courses  have  been 
approved  by  EPA.  The  courses  are  listed 
under  (b).  This  approval  is  subject  to  the 
level  of  certification  indicated  after  the 
course  name.  Training  Providers  are 
listed  in  alphabetical  order  and  do  not 
reflect  a  prioritization.  Approvals  for 
Region  X  training  courses  and  contact 
points  for  each  are  as  follows: 

(l)(a)  Training  Provider  Asbestos 
Services  International. 

Address:  12360  Southwest  Butner  Rd., 
Portland,  OR  97225-5818,  Contact: 
Robert  E.  Hasting.  Phone:  (503)  644- 
0246. 

(b)  Approved  Courses: 

Inspector/Management  Planner 

(contingent  from  8/23/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  10/ 

31/88). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/20/89). 
Project  Designer  (contingent  from  10/31/ 

88). 
Project  Designer  (full  from  1/17/89). 

(2)(a)  Training  Provider  Certified 
Industrial  Hygiene  Services,  Inc. 
Address:  911  Western  Ave.,  Suite  206. 

Seattle,  WA  98104.  Contact:  Dorothy 

Stansel.  Phone:  (206)  622-1096. 

(b)  Approved  Course: 
Inspector  (contingent  from  3/25/88). 

(3)(a)  Training  Provider  Engineering 
Continuing  Education  University  of 
Washington. 

Address:  GG-13,  Seattle.  WA  98195. 
Contact:  Susan  G.  Stone.  Phone:  (206) 
543-5539. 

(b)  Approved  Courses: 
Inspector/Management  Planner 
(contingent  from  1/26/88). 


Inspector/Management  Planner  (full 
from  2/8/88). 

(4) (a)  Training  Provider 
Environmental  Health  Sciences  Lake 
Washington  Vo-Tech. 
Address:  11605 132nd  Ave.,  NE, 

Kirkland,  WA  98034,  Contact:  Dave 

Rodewald,  Phone:  (206)  828-5643. 

(b)  Approved  Courses: 
Inspector/Management  Planner  (full 

from  4/11/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

14/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/27/89). 

(5)(a)  Training  Provider: 
Environmental  Management,  Inc. 

Address:  P.O.  Box  91477,  Anchorage.  AK 

99509,  Contact:  Kenneth  Johnson, 

Phone:  (907)  272-8056. 

(b)  Approved  Course: 
Inspector/Management  Planner  (full 

from  4/18/88). 

(6)(a)  Training  Provider:  Hazcon,  Inc. 

Address:  5950  6th  Ave..  S.  Suite  216. 

Seattle.  WA  98108.  Contact:  Mike 

Krause.  Phone:  (206)  763-7364. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  3/1/88). 
Inspector/Management  Planner  (full 

from  4/4/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

18/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  1/30/89). 

(7) (a)  Training  Provider  Heavey 
Engineers.  Inc. 
Address:  113  Russell  St..  P.O.  Box  832. 

Stevenson.  WA  98648-0832,  Contact 

Daniel  Evans.  Phone:  (509)  427-8936. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  4/13/88). 
Inspector/Management  Planner  (full 

from  5/2/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

18/89). 
Inspector/Management  Planner 

Refresher  Course  (full  from  3/10/89). 

(8)(a)  Training  Provider  NAC 
Corporation/Northwest  Asbestos 
Consultants. 
Address:  1005  Northwest  Galveston. 

Suite  E.  Bend.  OR  97701.  Contact: 

Steve  Paulsen.  Phone:  (503)  389-9727. 

(b)  Approved  Course: 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

25/89). 
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(9)(a)  Training  Provider  Northwest 
Envirocon.  Inc. 

Address:  4020  Southeast  International 
Way.  Suite  C-106.  Milwaukie.  OR 
97222,  Contact  Siiela  Wanta.  Phone: 
(503)  659-8a9a 
(b)  Approved  Courses: 

Inspector/Management  Planner 

(contingent  bom  4/13/88). 
Inspector/Management  Planner  (full 

from  5/2/88). 

(10)(a)  Training  Provider  PB& 
Environmental  Building  Consultants, 
Inc. 

Address:  1220  South  West  Morrison. 
Portland.  OR  97205.  Contact:  John 
Perkins.  Phorte:  (503)  248-1939. 
(b)  Approved  Courses: 

Inspector/Maaagement  Planner 

(contingent  from  2/4/88). 
Inspector/Management  Planner  (full 

from  ZllAlaS]. 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

14/89). 

(ll)(a)  Training  Provider  South  East 
Regional  Resource  Center.  Inc. 
Address:  210  Ferry  Way,  Suite  20a 

Juneau,  AK  99801,  Contact  WilKam 

Suss.  Phone:  (907)  586^806. 

(b)  Af^iToved  Course: 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  4/ 

18/89). 

(12)(a)  Training  Provider  Specialized 
Environmental  Consulting.  Inc. 
Address:  P.O.  Box  383.  Wauna.  WA 

98395.  Contact  Raymond  Donahue. 

Phone:  (206)  857-3222. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  3/ 

7/89). 

Inspector /Management  Planner 
Refresher  Course  (full  firom  3/20/89). 
(13)(a)  Training  Provider  University 

of  Alaska.  Mining  &  Petroleum  Training 

Servicef. 

Address:  155  Smith  Way,  Suite  104. 

Soldotna.  AK  99669.  Contact  Dennis 

D.  Steffy,  Phone:  (907)  262-2788. 

(b)  Approved  Courses: 
Inspector/Management  Planner 

(contingent  from  2/16/88). 
Inspector/Management  Planner  (full 

from  4/11/88). 
Inspector/Management  Planner 

Refresher  Course  (contingent  from  1/ 

14/89). 

(14)(a)  Training  Provider  Washington 
Association  of  Maintenance  & 
Operations  Administrators.  WAMOA. 
Address:  12037  Northeast  Fifth. 
Bellevue.  WA  98005,  Contact:  Colin 
MacRae,  Phone:  (206)  455-6054. 


(b)  Approved  Course: 
Inspector/Management  Planner 
Refresher  Course  tcontlngent  from  4/ 
25/89). 

V.  List  of  Accredited  Polarized  light 
•  Micnwcopy  (PLM)  Labmatories 

A.  Background 

Section  206(d)  of  Title  II  requires  EPA 
to  provide  for  the  development  of  an 
accreditation  program  through  the 
National  Institute  of  Standards  and 
Technology  (NIST),  formerly  the 
National  Bureau  of  Standards  (NBS).  for 
laboratories  conducting  analysis  of  bulk 
samples  of  asbestos-containing 
materials.  NIST  began  initial 
evaluations  of  enrolled  EPA  interimly 
accredited  laboratories  in  October  1988 
and  has  accredited  approximately  221 
PLM  laboratories.  NIST  will  continue  to 
accredit  laboratories  on  a  regular  basis. 
To  provide  LEAs  with  a  source  of 
accredited  laboratories  until  NIST 
completes  its  laboratory  evaluations, 
EPA  established  the  "Interim  Asbestos 
Bulk  Sample  Analysis  Quahty 
Assurance  Program."  EPA  announced 
the  program  in  the  Federal  Registw  of 
September  30, 1987  (52  FR  33470). 

The  following  listing  includes 
commercial  and  noncommercial 
laboratories  which  have  successfully 
participated  in  the  April  1988  round  of 
the  EPA  Interim  Asbestos  Bulk  Sample 
Analysis  Quality  Assurance  Program 
and  have  extended  their  interim  EPA 
accreditation  beyond  its  expiration  dale 
of  January  12. 1989,  by  fully  enrolKng  in 
the  NIST  program  by  the  stated  deadline 
of  September  sa  198a  This  listing  also 
highlights  laboratories  accredited  by 
NIST  as  of  the  beginning  of  April  of 
1989.  These  laboratories  are  denoted  by 
"NIST"  following  die  laboratory  name. 
Since  NIST  continues  to  accredit 
laboratories  on  a  regular  basis,  some 
new  NIST-accredifed  laboratories  may 
not  be  included  in  this  listing.  LEA's 
should  contact  NIST  at  (301)  975-4016  to 
verify  the  accredited  status  of  the 
laboratory. 

B.  Transition  from  EPA  toN/ST 
Accredited  Laboratories 

The  laboratories  included  in  this 
listing  have  completed  final  application 
to  NIST  for  enrollment  in  the  National 
Voluntary  Laboratory  Accreditation 
Program  (NVLAP)  for  PLM  laboratories. 
These  laboratories  have  extended  their 
EPA-accredited  status  until  NIST 
evaluated  the  laboratory  in  the  NVLAP 
program.  Note,  NIST  may  at  any  point  in 
the  laboratory  review  determine  that  the 
laboratory  is  deficient  and  request  EPA 
to  remove  the  interim  EPA  accreditation 
based  on  a  laboratory  site  visit  and/or 


proficiency  testing.  If  a  laboratory  is 
found  to  be  deficient  in  any  part  of  the 
evaluation.  NIST  wUl  not  accredit  the 
laboratory  until  the  corrections  have 
been  made.  NIST  will  also  notify  EPA  of 
the  deficiencies,  and  EPA  will  withdraw 
interim  EPA  accreditation. 

LEAs  may  determine  the  current  EPA 
accreditation  status  of  laboratories  in 
this  listing  by  contacting  the  laboralorj' 
and  the  local  EPA  Regional  Asbestos 
Coordinator  (RAG).  This  listing  of 
laboratories  may  be  consulted  as  a 
source  of  local  laboratories:  however, 
since  NIST  has  begun  its  evaluations, 
the  list  could  change  prior  to  the  next 
published  listing  of  accredited 
laboratories.  Additional  copies  of  this 
listing  are  available  by  calling  (202)  544- 
1404. 

EPA  Accredited  Commercial  PLM 
Laboratories 

REGION  I  -  Boston,  MA 

Regional  Asbestos  Coordinator  Joe 
DeCola,  EPA,  Region  1.  Air  and 
Management  Division  (.APT-2311),  JFK 
Federal  Building.  Boston.  MA  02203. 
(617)  565-3835,  (FTS)  835-3835. 

(1)  Laboratory:  Aetna  Life  ft  Casualty 
(NIST),  Engineering  Department  WlOI. 
Address:  575  Pigeon  Hill  Rd..  Windsor. 

CT  06095,  Contact:  Ethel  Patricio. 
Phone:  (203)  683-6384. 

(2)  Laboratory:  Air  Quality 
Consultants. 

Address:  406  Libbey  Parkway, 
Weymouth,  MA  02189,  Contact;  John 
E.  OMalley,  Phone:  (617)  337-7320. 

(3)  Laboratory':  Analytical  Testing 
Services. 

Addre?s:  180  Weeden  St..  Pawtuckel.  RI 
02h&0-1804.  Contact:  Robert  F. 
Weisberg,  Phone:  (401)  723-79ra 

(4)  Laboratory:  Applied  Occupational 
Health  Systems. 

Address:  29  River  Rd..  Suite  la  Concord. 
NH  P3301,  Contact:  Richard  R. 
Kretovich.  Phone:  (603)  228-3610. 

(=).!  Luboratory:  Balsam  Environmental 
Consii!?ants.  Inc. 

Ad.ir.'ss:  59  SHies  Rd..  Salem.  NH  03079. 
C  onki'.t:  Tara  E.  Smith.  Phone:  (603) 
CSiJ-0616. 

(6)  Lohorcfory:  Barnes  and  Jan  is.  Inc. 
Ad.ircss:  216  Tremont  St..  Boston,  \L\ 
Ol'US.  Contact:  Linda  Gcudrcau, 
Phone:  (617)  542-6521. 

C)  I,aborGtory:  Briggs  Associates,  Inc. 
Address:  400  Hingham  St.,  Rockland. 
MA  02370,  Contact:  Janes  Litndes. 
Phone:  (617)  871-6040. 

(8)  Laboratory:  Brooks  Laboratories. 
Inc.  (NIST). 
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Address:  44  Codflsh  Lane,  Weston.  CT 
06883,  Contact:  Margaret  Y.  Brooks, 
Phone:  (203)  228-8970. 

(9)  Laboratory:  CON-TEST.  Inc. 
Address:  39  Spruce  St..  East 

Longmeadow.  MA  01028,  Contact: 
Thomas  E.  Veratti.  Phone:  (413)  525- 
1198. 

(10)  Laboratory:  CT  State  Dept.  of 
Health  Lab  (NIST). 

Address:  P.O.  Box  1689.  Hartford.  CT 
06101.  Contact:  Janet  B.  Kapish. 
Phone:  (203)  586-5628. 

(11)  Laboratory:  Certified  Engineering 
&  Testing  Co..  Inc. 

Address:  400  Smith  St..  Providence,  RI 
02908.  Contact:  Deborah  A.  Pereira. 
Phone:  (401)  831-9090. 

(12)  Laboratory:  Certified  Engineering 
&  Testing  Co.,  Inc.  (NIST). 

Address:  25  Mathewson  Dr.,  Weymouth, 
MA  02189,  Contact:  Glenn  Sylvester. 
Phone:  (617)  337-7887. 

(13)  Laboratory:  Chem  Scope.  Inc. 
(NIST). 

Address:  P.O.  Box  389,  Fair  Haven 
Station.  New  Haven,  CT  06513. 
Contact:  Ronald  D.  Arena.  Phone: 
(203)  468-0055. 

(14)  Laboratory:  Covino 
Environmental  Consultants.  Inc. 
Address:  12  Walnut  Hill  Park,  Woburn, 

MA  01801.  Contact:  Samuel  |.  Covino, 
Jr.,  Phone:  (617)  933-2555. 

(15)  Laboratory:  Dennison 
Environmental,  Inc.  (NIST). 
Address:  35  Industrial  Parkway, 

Woburn.  MA  01801.  Contact:  James  E. 
Dennison,  Phone:  (617)  932-9400. 

(16)  Laboratory:  EHL,  Division  of 
Cigna  Corp. 

Address:  94  Murphy  Rd..  Hartford.  CT 
06114.  Contact:  Jim  Kenny.  Phone: 
(203)  522-3814. 

(17)  Laboratory:  ESA  Laboratories 
(NIST). 

Address:  43  Wiggins  Ave..  Bedford.  MA 
01730,  Contact:  Reg  Griffin.  Phone: 
(617)  275-0100. 

(18)  Laboratory:  Eastern  Analytical 
Laboratories.  Inc. 

Address:  149  Rangeway  Rd..  North 
Billerica.  MA  01862,  Contact:  Drew 
Killius.  Phone:  (617)  272-5212. 

(19)  Laboratory:  Enviro  Research. 

Address:  141  Prestige  Park  Rd..  East 
Hartford.  CT  06108.  Contact:  Arthur  C. 
Cosmas.  Phone:  (203)  289-6493. 

(20)  Laboratory:  Enviro-Lab,  Inc. 
(NIST). 

Address:  154  Grove  St.,  Chicopce,  MA 
01020.  Contact:  Peter  R.  Tuttle.  Phone: 
(413)  592-0030. 

(21)  Laboratory:  Enviromed  Services. 
Inc. 


Address:  25  Science  Park,  New  Haven, 
CT  06511,  Contact:  William  G. 
Oldman.  Phone:  (203)  788-5580. 

(22)  Laboratory:  Environmental 
Associates,  Inc. 

Address:  1222  Fairfield  Ave..  Bridgeport 
CT  06605.  Contact:  Ralph  B.  Wiech. 
Phone:  (203)  368-6064. 

(23)  Laboratory:  Environmental  Field 
Services.  Inc. 

Address:  63  Elm  St..  Topsham.  ME 
04086.  Contact:  Joanna  L  Eaton. 
Phone:  (207)  725-4112. 

(24)  Laboratory:  Hub  Testing 
Laboratory. 

Address:  95  Beaver  St.,  Waltham.  MA 
02154.  Contact:  Fred  Boyle,  Phone: 
(617)  893-8330. 

(25)  Laboratory:  Hunter 
Environmental  Sciences.  Inc. 
Address:  P.O.  Box  284,  Lincoln.  MA 

01773,  Contact:  W.  Bruce  Hunter, 
Phone:  (617)  259-0800. 

(26)  Laboratory:  Hygeia,  Inc.  (NIST). 
Address:  303  Bear  Hill  Rd.,  Waltham, 

MA  02154.  Contact:  John  R.  Pilling, 
Phone:  (617)  647-9475. 

(27)  Laboratory:  Hygenix,  Inc. 
Address:  40  Hoyt  St.,  Stamford,  CT 

06905,  Contact:  Robert  C.  Brown, 
Phone:  (203)  324-2222. 

(28)  Laboratory:  Hygienetics 
Analytical  Services,  Inc. 

Address:  150  Causeway  St.,  Boston.  MA 
02114.  Contact:  Jack  Yee,  Sr.,  Phone: 
(617)  723-4664. 

(29)  Laboratory:  Industrial  Hygiene/ 
New  England. 

Address:  P.O.  Box  947,  Kennebunk,  ME 
04043.  Contact:  Thomas  F.  Hatch, 
Phone:  (207)  985-6110. 

(30)  Laboratory:  MMR,  Inc.  (NIST). 
Address:  P.O.  Box  810.  241  West 

Boylston  St.,  West  Boylston,  MA 
01563.  Contact:  Donald  Pellegrino, 
Phone:  (617)  835-6262. 

(31)  Laboratory:  Massachusetts 
Institute  of  Technology.  Industrial 
Hygiene  Office. 

Address:  77  Massachusetts  Ave.,  Rm. 
20C-204.  Cambridge.  MA  02139. 
Contact;  Bonnie  L  Weeks,  Phone: 
(617)  253-2596. 

(32)  Laboratory:  Mystic  Air  Quality 
Consultants,  Inc. 

Address:  1085  Buddington  Rd.,  Groton. 
CT  06340.  Contact:  Christopher  J. 
Eident,  Phone:  (203)  449-8903. 

(33)  Laboratory:  New  Hampshire 
Division  of  Public.  Health  (NIST),  Public 
Health  Laboratory. 

Address:  6  Hazen  Dr.,  Concord,  NH 
03301,  Contact:  Richard  Krepovich. 
Phone:  (603)  271-4657. 


(34)  Laboratory:  Northeast 
Environmental  Testing  Lab..  Inc. 
Address:  51  Sockanossett  Crossroads, 

Cranston.  RI  02910,  Contact:  Carmine 
J.  Spinella.  Phone:  (401)  785-1720. 

(35)  Laboratory:  Northeast  Test 
Consultants. 

Address:  587  Spring  St..  Westbrook.  ME 
04092,  Contact:  Stephen  Broadhead. 
Phone:  (207)  854-3939. 

(36)  Laboratory:  R.  I.  Analytical 
Laboratories.  Inc..  (NIST). 
Address:  1040  Mineral  Spring  Ave.. 

North  Providence.  RI  02904.  Contact: 
Anthony  E.  Perrotti.  Phone:  (401)  725- 
4190. 

(37)  Laboratory:  Shelbume 
Laboratories.  Inc.  (NIST). 
Address:  P.O.  Box  458.  Shelburne.  VT 

05482,  Contact:  Robert  J.  Emerson. 
Phone:  (802)  985-3379. 

(38)  Laboratory:  TRC  Environmental 
Consultants.  Inc. 

Address:  800  Connecticut  Blvd..  East 
Hartford.  CT  06108.  Contact:  Paul 
Hunt,  Phone:  (203)  289-8631. 

(39)  Laboratory:  The  Hartford  Steam 
Boiler  I  &  I  Co..  (NIST).  Environmental 
Services  Laboratory. 

Address:  One  State  St..  Hartford.  CT 
06102.  Contact:  Floyd  B.  Parsons.  Jr.. 
Phone:  (203)  722-5476. 

(40)  Laboratory:  Travelers  Insurance- 
Engr.  Lab. 

Address:  248  Constitution  Plaza. 
Hartford.  CT  06183.  Contact:  Amita 
Sanghvi.  Phone:  (203)  277-7533. 

REGION  II  -  Edison.  N/ 

Regional  Asbestos  Coordinator: 
Arnold  Freiberger,  EPA.  Region  IL 
Woodbridge  Ave..  Raritan  Depot.  Bldg. 
5,  (MS-500).  Edison.  NJ  08837.  (201)  321- 
6671.  (FTS)  340-6671. 

(1)  Laboratory:  ASTECO.  Inc. 
Address:  P.O.  Box  2204.  Niagara 

University.  NY  14109,  Contact:  Fred 
Smith,  Phone:  (716)  297-5992. 

(2)  Laboratory:  ATC  Environmental, 
Inc. 

Address:  104  East  25th  St.,  New  York, 
NY  10010,  Contact:  Robert  Adamson. 
Phone:  (212)  353-8280. 

(3)  Laboratory:  Adelaide 
Environmental  Health,  Associates. 

Address:  61  Front  St..  Binghamton.  NY 
13905-4705,  Contact:  Brian  Donnelly/ 
Steve  Karpinski.  Phone:  (607)  722-6839. 

(4)  Laborqfory:  Adelaide 
Environmental  Health.  Associates. 
Address:  845  North  Broadway.  Suite  200. 

White  Plains,  NY  10601,  Contact: 
Ernest  Coon.  Phone:  (914)  949-3109. 


(5)  Laboratory:  Alternative  Ways,  Inc. 
Address:  P.O.  Box  1147, 100  Essex  Rd., 

Bellmawr.  NJ  08031.  Contact:  John 
Luxford.  Phone:  (609)  933-3300. 

(6)  Laboratory:  Ambient  Labs.  Inc. 
(NIST). 

Address:  119  West  23rd  St..  New  York. 
NY  10011.  Contact:  William  A. 
Esposito,  Phone:  (212)  962-4242. 

(7)  Laboratory:  Analytical  Electron 
Microscopy.  Inc. 

Address:  P.O.  Box  1147. 100  Essex  Rd.. 
Bellmaur.  NJ  08031.  Contact:  Perry 
Cohn.  Phone:  (609)  933-1663. 

(8)  Laboratory:  Applied 
Environmental  Technology.  Inc..  (NIST). 
Address:  218  Cooper  Center. 

Pennsauken.  NJ  08109.  Contact: 
Willard  Kingsley.  Phone:  (609)  488- 
9200. 

(9)  Laboratory:  Applied  Geo  Services, 
Inc. 

Address:  41  Union  Square  West.  New 
York.  NY  10003.  Contact:  Jeffrey  A. 
Forgang.  Phone:  (212)  633-1113. 

(10)  Laboratory:  Asbesto-Tech. 
Address:  140-30  Elgar  PI..  Suite  30-B. 

Bronx.  NY  10475.  Contact:  Solomon 
Mate.  Phone:  (212)  671-5266. 

(11)  Laboratory:  Asbestos 
Consultancy  Service.  Inc..  Holiday  Bldg. 
Address:  121  State  Highway  36.  West 

Long  Branch.  NJ  07764,  Contact: 
George  Forrest,  Phone:  (201)  571-1400. 

(12)  Laboratory:  Assessment 
Technologies,  Inc. 

Address:  323  West  39th  St.,  New  York. 
NY  10018,  Contact:  Richard  W. 
Holmes,  Phone:  (212)  564-8222. 

(13)  Laboratory:  Astech,  Inc. 
Address:  317  West  Milton  Ave., 

Rahway,  NJ  07065.  Contact:  Michael 
Matarazzo.  Phone:  (201)  396-4455. 

(14)  Laboratory:  Atlantic 
Environmental,  Inc.  (NIST). 
Address:  2  East  dlackwell  St.,  Suite  24, 

Dover,  NJ  07801,  Contact:  Robert 
Sheriff,  Phone:  (201)  366-4660. 

(15)  Laboratory:  Barnes  and  Jamis/ 
Hygeia  Joint  Office. 

Address:  116  East  27th  St..  5th  Fl..  New 
York.  NY  10016.  Contact:  Carllett 
Grey-Golding,  Phone:  (212)  532-6433. 

(16)  Laboratory:  Brad  Associates. 
Address:  1  Rosanne  Ct..  Lake 

Ronkonkoma.  NY  11779.  Contact: 
Benito  P.  San  Pedro.  Phone:  (516)  467- 
4539. 

(17)  Laboratory:  Buck  Engineering  & 
Environmental.  Laboratory  (NIST). 

Address:  100  Tompkins  St.,  Courtland. 
NY  13045.  Contact:  John  H.  Buck. 
Phone:  (607)  753-3403. 

(18)  Laboratory:  Buffalo  Testing  Labs.. 
Inc. 


Address:  902  Kenmore  Ave..  Buffalo.  NY 
14216,  Contact:  Edward  J.  Kris,  Phone: 
(716)  873-2302. 

(19)  Laboratory:  Bulava 
Environmental,  Inc.  (NIST). 
Address:  13  Hunt  Club  Rd.,  Belle  Mead, 

NJ  08502,  Contact:  Edward  J.  Bulava, 
•  Phone:  (201)  874-6207. 

(20)  Laboratory:  CS  Environmental 
Laboratory.  Inc. 

Address:  5854  Butternut  Dr..  East 
Syracuse,  NY  13057.  Contact:  Ida  J. 
Bennett,  Phone:  (315)  446-8795. 

(21)  Laboratory:  Calibrations  (NIST). 
Address:  P.O.  Box  11266,  Albany,  NY 

12211,  Contact:  Sascha  Percent, 
Phone:  (518)  786-1865. 

(22)  Laboratory:  Certified  Engineering 
&  Testing  Co.  of.  Upstate  New  York.  Inc. 
(NIST). 

Address:  284  Genesee  St..  Utica.  NY 
13502.  Contact:  Mark  S.  Evans.  Phone: 
(315)  732-3826. 

(23)  Laboratory:  Chenango 
Environmental  Laboratory,  Inc. 
Address:  349  Chenango  St..  Binghamton, 

NY  13901,  Contact:  John  D.  Meade, 
Phone:  (607)  723-7968. 

(24)  Laboratory:  Chopra-Lee 
Laboratory  (NIST). 

Address:  1741  Baseline  Rd.,  Grand 
Island,  NY  14072,  Contact:  Raj 
Chopra,  Phone:  (716)  733-6748. 

(25)  Laboratory:  Clayton 
Environmental  Consultants,  Inc. 
Address:  160  Fieldcrest  Ave.,  Raritan 

Center,  Edison,  NJ  08837.  Contact: 
Kirit  H.  Vora.  Phone:  (201)  225-6040. 

(26)  Laboratory:  Comprehensive 
Analytical  Group  (NIST). 

Address:  147  Midler  Park  Dr..  P.O.  Box 
254.  Syracuse.  NY  13206.  Contact: 
Jeffrey  Berry.  Phone:  (315)  432-0855. 

(27)  Laboratory:  Coming  Eng. 
Environmental  Services,  (NIST),  Coming 
Glass  Works. 

Address:  One  Malcolm  Ave.,  Teterboro, 
NJ  07608,  Contact:  John  C.  Walton. 
Phone:  (201)  393-5647. 

(28)  Laboratory:  Dames  &  Moore. 
Address:  12  Commerce  Dr.,  Cranford,  NJ 

07016-1101.  Contact:  Margaret  Lynch. 
Phone:  (201)  272-8300. 

(29)  Laboratory:  Detail  Associates. 
Inc. 

Address:  601  Piermont  Rd.,  Demarest.  NJ 
07627,  Contact:  Stephen  A. 
Jaraczewski.  Phone:  (201)  786-7059. 

(30)  Laboratory:  ENTEK 
Environmental  &  Tech.  Services, 
Rennselaer  Technology  Park. 
Address:  125  DeFreest  Dr.,  Troy.  NY 

12180.  Contact:  Arthur  N.  Rohl,  Phone: 
(518)  283-9200. 


(31)  Laboratory:  Eastern  Analytical 
Services,  Inc. 

Address:  4  West  Chester  Plaza. 
Elmsford,  NY  10523-1601.  Contact: 
Paul  Stascavage.  Phone:  (914)  939- 
6992. 

(32)  Laboratory:  Ecology  & 
Environment,  Inc. 

Address:  4285  Genesee  St..  Buffalo.  NY 
14225.  Contact:  Gary  Hahn,  Phone: 
(716)  631-0360. 

(33)  Laboratory:  Electron-Microscopy 
Service,  Laboratories,  Inc.  (NIST). 

Address:  108  Haddon  Ave..  Westmont. 
NJ  08108,  Contact:  Peter  Frasca. 
Phone:  (609)  858-4800. 

(34)  Laboratory:  Enviro-Probe.  Inc. 
Address:  17  Heritage  Dr..  Edison.  NJ 

08820,  Contact:  Ved  P.  Kukreja.  Phone: 
(201)  769-0274. 

(35)  Laboratory:  Enviro-Probe.  Inc. 
Address:  2917  Bruckner  Blvd..  Bronx.  NY 

10461,  Contact:  Ved  P.  Kukreja,  Phone; 
(212)  863-0045. 

(36)  Laboratory:  Environmental 
Health  Protection,  Consultants.  Inc. 

Address;  601  East  Chapel  Ave..  Cherry 
Hill,  NJ  08034,  Contact:  Joseph  E. 
Wilson,  Phone:  (609)  795-3890. 

(37)  Laboratory:  Environmental 
Management  Systems.  Inc.,  (NIST). 
Address:  14  Sarafian  Rd.  New  Pa!tz.  .NY 

12561.  Contact:  Martin  S.  Rutstein. 
Phone:  (914)  255-1034. 

(38)  Laboratory:  Environmentcl 
Monitoring  and,  Consulting  Services. 
Address;  P.O.  Box  872.  Somerville.  \J 

08876,  Contact;  Joel  Russell,  Phone; 
(201)  249-3005. 

(39)  Laboratory:  Exxon  Biomedicdl 
Sciences,  Inc.  (NIST),  IH  Analytical 
Laboratory. 

Address:  Mettlers  Road:  CN2350.  East 
Millstone.  NJ  08875-2350,  Contact: 
John  E.  Stillman.  Phone:  (201)  873- 
6033. 

(40)  Laboratory:  Friends  Laboratory. 
Inc. 

Address:  446  Broad  St..  Waveriy.  NY 
14892-1445,  Contact;  Douglas  Friend. 
Phone:  (607)  565-2893. 

(41)  Laboratory:  Calson  Technical 
Services  (NIST). 

Address:  6601  Kirkville  Rd..  East 
Syracuse.  NY  13057,  Contact;  Eva 
Galson.  Phone;  (315)  432-0506. 

(42)  Laboratory:  Glomar  Corp. 

Address;  29-09  Queens  Plaza  N..  Long 
Island  City.  NY  11101.  Contact: 
Richard  J.  Deliberto.  Phone:  (718)  786- 
6660. 

(43)  Laboratory:  Hall-Kimbre!) 
Environmental  Services. 
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Address:  129-09  26  Ave.,  Flushing.  NY 
11354-1166,  Contact:  John  F.  Cesario, 
Phone:  (718)  445-9090. 

(44)  Laboratory:  Hillman 
Environmental  Co. 

Address:  1089  Cedar  Ave.,  Union.  N) 
07083,  Contact:  Joseph  P.  Hillman. 
Phone:  (201)  686-3335. 

(45)  Laboratory:  Hygeia.  Inc.  (NIST). 
Address:  276  Fifth  Ave..  Suite  503.  New 

York.  NY  10001.  Contact:  Marianne 
Thorpe.  Phone:  (212)  545-7822. 

(46)  Laboratory:  Independent 
Asbestos  Labs.  Inc.  (NIST). 
Address:  5900  Butternut  Dr..  East 

Syracuse.  NY  13057.  Contact:  Fred 
Terracina,  Phone:  (315)  437-1122. 

(47)  Laboratory:  Independent  Testing 
&  Consultation.  Inc. 

Address:  P.O.  Box  539.  Holmdel.  NJ 
07733.  Contact:  Anthony  Matthews. 
Phone:  (201)  583-2538. 

(48)  Laboratory:  Industrial  Testing 
Laboratories. 

Address:  50  Madison  Ave..  New  York. 
NY  10010.  Contact:  Kenneth  J. 
Kohlhof,  Phone:  (212)  685-8788. 

(49)  Laboratory:  International 
Asbestos  Testing.  Laboratories  (lATL). 
Address:  36  North  Pine  Ave..  Maple 

Shade.  N]  08052.  Contact:  Emil  M. 
Ondra.  Phone:  (609)  779-7792. 

(50)  Laboratory:  Kaselaan  &  D'Angelo 
Associates.  Inc. 

Address:  P.O.  Box  165.  Haddonfield.  N] 
08033,  Contact:  James  J.  Weitzman. 
Phone:  (609)  547-6500. 

(51)  Laboratory:  Kemron 
Environmental  Services. 
Address:  755  New  York  Ave., 

Huntington.  NY  11743,  Contact:  Joseph 
Mannetta,  Phone:  (516)  427-0950. 

(52)  Laboratory:  Laboratories  for 
Environmental  Testing. 
Address:  P.O.  Box  8381,  Long  Island 

City,  NY  11101.  Contact:  Michael  A. 
Martucci.  Phone:  (718)  786-5583. 

(53)  Laboratory:  Laboratory  Testing 
Services,  Inc. 

Address:  75  Urban  Ave.,  Westbury.  NY 
11590.  Contact:  Kevin  Tumulty.  Phone: 
(516)  334-7770. 

(54)  Laboratory:  Lozier  Laboratories. 

Address:  23  North  Main  St..  Fairport.  NY 
14450,  Contact:  Alan  J.  Laffin.  Phone: 
(716)  223-7610. 

(55)  Laboratory:  Microscopy  Research 
Laboratories,  Inc. 

Address:  1167  Highway  28.  P.O.  Box 
5115.  North  Branch.  N)  08876.  Contact: 
Edwin  R.  Levin,  Phone:  (201)  526-9192. 
(5C)  Laboratory:  National  Testing 

Laboratories.  Inc. 


Address:  27-14  39th  Ave..  Long  Island 
City,  NY  11101.  Contact:  Allen  Ross. 
Phone:  (718)  784-2626. 

(57)  Laboratory:  Northeastern 
Analytical  Corp. 

Address:  Evesham  Corporation  Center.  4 
East  Stow  Rd..  Unit  10.  Marlton.  NJ 
08053,  Contact:  William  Harris.  Phone: 
(609)  651-1441. 

(58)  Laboratory:  O'Brien  &  Gere 
Engineers,  Inc.  (NIST). 

Address:  Box  4873, 1304  Buckley  Rd.. 
Syracuse,  NY  13221.  Contact: 
Swiatoslav  W.  Kaczmar,  Phone:  (315) 
451-4700. 

(59)  Laboratory:  PMK  Eng.  &  Testing. 
Inc. 

Address:  516  Bloy  St..  Hillside.  N)  07205, 
Contact:  James  Ferris,  Phone:  (201) 
686-0044. 

(60)  Laboratory:  Pedneault 
Associates,  Inc. 

Address:  1615  Ninth  Ave.,  Bohemia.  NY 
11716,  Contact:  John  Pedneault,  Phone; 
(516)  467-8477. 

(61)  Laboratory:  Phoenix  Safety 
Associates,  Ltd. 

Address:  35  West  31st  St..  New  York. 
NY  10001.  Contact:  Nina  Amarando. 
Phone:  (212)  268-0600. 

(62)  Laboratory:  Powel  Environmental 
Services.  Inc.,  (NIST). 

Address:  Suite  9A.  Camp  Meeting 
Grounds.  Delanco.  NJ  08075.  Contact: 
Michael  D.  Moschella.  Phone:  (609) 
764-8i^86. 

(63)  Laboratory:  Princeton  Testing 
Laboratory  (NIST). 

Address:  P.O.  Box  3108.  Princeton.  NJ 
08540,  Contact:  David  Kichula,  Phone: 
(609)  452-9050. 

(64)  Laboratory:  Professional  Service 
Ind.,  Inc. 

Address:  423A  New  Kamer  Rd.,  Albany, 
NY  12205,  Contact:  Mark  Wysin. 
Phone:  (518)  452-0777. 

(65)  Laboratory:  Public  Service 
Testing  Laboratories,  Inc. 
Address:  37-31  57th  St..  Woodside.  NY 

11377.  Contact:  Stephen  DiMartino. 
Phone:  (718)  476-9202. 

(66)  Laboratory:  Suffolk  County  Public 
&  Env.  Health.  Lab.  (NIST). 

Address:  Veterans  Memorial  Highway. 
Building  77,  Hauppauge.  NY  11783, 
Contact:  Ronald  Huttie.  Phone:  (516) 
360-5528. 

(67)  Laboratory:  TAKA  Asbestos 
Analytical  Services.  (NIST). 
Address:  P.O.  Box  208.  Greenlawn,  NY 

11740,  Contact:  Thomas  A.  Kubic. 
Phone:  (516)  261-2117. 

(68)  Laboratory:  TAKA  Asbestos 
Analytical  Services,  Inc.  (NIST), 
Environmental  Testing. 


Address:  324  Larkfield  Rd.,  East 
Northport,  NY  11731,  Contact:  Thomas 
Kubic.  Phone:  (516)  261-2117. 

(69)  Laboratory:  Testwell  Craig  Lab. 
Inc. 

Address:  47  Hudson  St..  Ossining.  NY 
15062,  Contact:  Marco  J.  Pedone. 
Phone:  (914)  762-9000. 

(70)  Laboratory:  Testwell  Craig 
Laboratories  of  Albany,  Inc. 

Address:  518  Clinton  Ave.,  Albany,  NY 
12206,  Contact:  Stanley  P.  Purzycki. 
Phone:  (518)  436-4114. 

(71)  Laboratory:  Testwell  Craig 
Laboratories,  Inc. 

Address:  50  Passaic  Ave..  Fairfield.  NJ 
07006.  Contact:  Marco  J.  Pedone. 
Phone:  (201)  882-8377. 

(72)  Laboratory:  Testwell  Craig 
Testing  Laboratories. 

Address:  565  East  Harding  Highway. 
Mays  Landing.  NJ  08330.  Contact: 
Joseph  Gigliotti.  Phone:  (609)  625-1700. 

(73)  Laboratory:  U.S.  Testing 
Company.  Inc..  Environmental  Sciences 
Division. 

Address:  1415  Park  Ave..  Hoboken.  NJ 
07030.  Contact:  Ellen  McCabe  Noyes, 
Phone:  (201)  792-2400. 

REGION  III  -  Philadelphia.  PA 

Regional  Asbestos  Coordinator: 
Carole  Dougherty.  EPA,  Region  III 
(3HW-42),  841  Chestnut  Bldg., 
Philadelphia,  PA  19107.  (215)  597-3160, 
(FTS)  597-3160. 

(1)  Laboratory:  A.F.  Meyer  & 
Associates,  Inc. 

Address:  6845  Elm  St.,  Suite  700, 
McLean,  VA  22101,  Contact:  Jorge 
Rangel.  Jr.,  Phone:  (703)  734-9093. 

(2)  Laboratory:  AGX,  Inc.  (NIST). 
Address:  Freedom  Professional  Bldg., 

Suite  3B,  1341  Old  Freedom  Rd.,  Mars. 
PA  16046,  Contact:  Kimberiy  Allison. 
Phone:  (412)  776-1905. 

(3)  Laboratory:  AMA  Analytical 
Services. 

Address:  4475  Forbes  Blvd.,  Lanham. 
MD  20706.  Contact:  Bruce  Lippy, 
Phone:  (301)  459-2640. 

(4)  Laboratory:  ASBESTECH  Division. 

Address:  P.O.  Box  98,  Dunbar.  WV 
25064.  Contact:  John  Richard  Hart, 
Phone:  (304)  766-6224. 

(5)  Laboratory:  ATEC  Associates  of 
Virginia,  Inc. 

Address:  2551  Eltham  Ave..  Suite  Z. 
Norfolk.  VA  23513.  Contact:  Richard 
A.  Vogel.  Jr..  Phone:  (804)  857-6765. 

(6)  Laboratory:  ATEC  Associates.  Inc. 
(NIST).  Industrial  Hygiene  Division. 
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Address:  8989  Herrmann  Dr..  Columbia. 
MD  21045-8780.  Contact:  Paul  A. 
Esposito,  Phone:  (301)  381-0232. 

(7)  Laboratory:  Academy  of  IRM,  Inc. 
Address:  1600  Winchester  Rd.. 

Annapolis.  MD  21401.  Contact:  Bobby 
E.  Leonard,  Phone:  (301)  757-6503. 

(8)  Laboratory:  Accredited 
Environmental  Technologies.  Inc. 
(NIST). 

Address:  28  North  Pennell  Rd..  Lima.  PA 
19037,  Contact:  Jack  Carney,  Phone: 
(215)891-0114. 

(9)  Laboratory:  Advanced  Analytical 
Laboratories,  Inc. 

Address:  30th  North  Church  St., 
Hazelton.  PA  18201,  Contact:  Thomas 
Martinelli,  Phone:  (717)  455-5115. 

(10)  Laboratory:  Air  Quality  Analysis 
Associates. 

Address:  1337  Perry  Ave.,  Morgantown, 
WV  26505.  Contact:  John  T.  Jankovic. 
Phone:  (304)  599-0023. 

(11)  Laboratory:  Allegheny  Asbestos 
Analysis.  Inc..  (NIST). 

Address:  300  Mt.  Lebanon  Blvd..  Suite 
2217.  Pittsburgh,  PA  15234.  Contact: 
Tammy  Nagel.  Phone:  (412)  563-3744. 

(12)  Laboratory:  Allegheny  Mountain 
Research  (NIST).  Occupational  Health 
Division. 

Address:  RD  1.  Box  243A,  Berlin.  PA 
15530-9546.  Contact:  Victor  Kawchak. 
Phone:  (814)  267-4404. 

(13)  Laboratory:  Altest  Environmental 
Ubs  (NIST). 

Address:  28  West  Main  St.,  Plymouth. 
PA  18651,  Contact:  Frank  Egenski, 
Phone:  (717)  779-5377. 

(14)  Laboratory:  American  Medical 
Laboratories.  Inc.,  (NIST). 
Address:  11091  Main  St.,  Fairfax,  VA 

22030,  Contact:  Fred  Grunder.  Phone: 
^         (703)  691-9100. 

(15)  Laboratory:  American  Medical 
Laboratories,  Inc.,  (NIST). 

Address:  2000  Bremo  Rd.,  Suite  204. 
Richmond.  VA  23226.  Contact:  Robert 
Murphy.  Phone:  (703)  691-9100. 

(16)  Laboratory:  Analytics  (NIST). 
Address:  P.O.  Box  25249,  Richmond,  VA 

23260.  Contact:  James  Calpin.  Phonal 
(804)  353-8973.  '      '^ 

(17)  Laboratory:  Analytics  Laboratory. 
Inc.  (NIST),  Subs,  of  Roche  Biomedical. 
Laboratories  Inc. 

Address:  205  South  Whiting  St..  Suite 
405.  Alexandria.  VA  22304,  Contact: 
Eugene  Buie.  Phone:  (703)  751-3803. 

(18)  Laboratory:  Analytics  Laboratory, 
Inc.  (NIST),  Subs,  of  Roche  Biomedical, 
Laboratories,  Inc. 

Address:  1003  Norfolk  Square.  Norfolk, 
VA  23502,  Contact:  Christie  Buie. 
Phone:  (804)  857-0675. 


(19)  Laboratory:  Apex  Ervironmenfal, 
Inc.  (NIST). 

Address:  7930  Old  Georgetown  Rd.. 
Bethesda,  MD  20814,  Contact:  Frank 
G.  Fitzpatrick.  Phone:  (301)  657-2739. 

(20)  Laboratory:  Applied 
Environmental  Health  &  Safety,  Inc. 
Address:  Reston  International  Center, 

11800  Sunrise  Valley  Dr.,  Suite  1230, 
Reston,  VA  22091.  Contact:  Jana 
Ambrose,  Phone:  (703)  648-0822. 

(21)  Laboratory:  Asbestos  Testing, 
Inc.,  Industrial  Hygienist. 

Address:  5207  Noyes  Ave.,  Charleston. 
WV  25304,  Contact:  John  S.  Ferrell, 
Phone:  (304)  925-6795. 

(22)  Laboratory:  BCM  Lab  Division. 
Address:  1850  Gravers  Rd..  Norristown. 

PA  19401.  Contact:  John  J.  Tobin, 
Phone:  (215)  275-1190. 

(23)  Laboratory:  Batta  Environmental 
Associates  (NIST). 

Address:  P.O.  Box  9722.  Newark,  DE 
19711-9722,  Contact:  Steve  Cahill, 
Phone:  (302)  737-3376. 

(24)  Laboratory:  Biospherics,  Inc. 
(NIST). 

Address:  12051  Indian  Creek  Ct., 
Beltsville.  MD  20705.  Contact:  Len 
Burelli.  Phone:  (301)  369-3900. 

(25)  Laboratory:  Briggs  Associates, 
Inc. 

Address:  8300  Guilford  Rd.,  Suite  E, 
Columbia.  MD  21046.  Contact:  J.  Ross 
Voorhees.  Phone:  (301)  621-8730. 

(26)  Laboratory:  Brujos  Scientific.  Inc. 
Address:  505  Drury  Ln..  Baltimore.  MD 

21229.  Contact:  Robert  Olcerst.  Phone: 
(301)  566-0859. 

(27)  Laboratory:  Camtech.  Inc. 

Address:  McKnight-Ivory  Bldg..  Suite 
#202.  4550  McKnight  Rd.,  Pittsburgh, 
PA  15237,  Contact:  Michael  A. 
Campbell,  Phone:  (412)  931-1210. 

(28)  Laboratory:  Commonwealth 
Laboratory,  Inc. 

Address:  Chemists  Bldg.,  P.O.  Box  8025, 
Richmond.  VA  23223.  Contact:  Edwin 
Cox,  III,  Phone:  (804)  648-8358. 

(29)  Laboratory:  Cumberland 
Analytical  Labs.,  Inc.,  (NIST). 
Address:  56  North  Second  St., 

Chambersburg,  PA  17201,  Contact:  D. 
R.  Richner,  Jr.,  Phone:  (717)  263-5943. 

(30)  Laboratory:  Eagle  Industrial 
Hygiene  Association,  Incorporated. 
Address:  405  Masons  Mill  Rd., 

Huntingdon.  PA  19006.  Contact:  Keith 
Crawford.  Phone:  (215)  657-2261. 

(31)  Laboratory:  Enviro  Dynamics, 
Inc.,  Occupational  &  Environmental 
Health,  Consultants. 

Address:  520  North  Washington,  Suite 
300,  Falls  Church,  VA  22046.  Contact: 


Margaret  Klekner.  Phone:  (703)  237- 
4237. 

(32)  Laboratory:  Environmental 
Laboratories.  Inc. 

Address:  9211  Burge  Ave..  Richmond. 
VA  23237.  Contact:  Terry  W.  Hall. 
Phone:  (804)  271-3440. 

(33)  Laboratory:  Environmental 
Management  Group.  Inc. 

Address:  9841  Broden  Land  Pkwy..  Suite 
117.  Columbia.  MD  21046.  Contact: 
Patrick  Thomas  Connor.  Phone:  (301) 
290-7078. 

(34)  Laboratory:  FREE-COL 
Laboratories  (NIST). 

Address:  Cotton  Rd..  P.O.  Box  557. 
Meadville,  PA  16335-0557.  Contact:  j. 
Richard  Wohler.  Phone:  (314)  724- 
6242. 

(35)  Laboratory:  Galson  Technical 
Services.  Inc.  (NIST). 

Address:  Suite  200,  5170  Campus  Dr.. 
Plymouth  Meeting.  PA  19462.  Contact: 
Pamela  Weaver.  Phone:  (215)  834-7288. 

(36)  Laboratory:  Gannett  Fleming, 
Environmental  Laboratory. 

Address:  209  Senate  Ave..  Camp  Hill. 
PA  17011.  Contact:  David  W.  Lane. 
Phone:  (717)  763-7211. 

(37)  Laboratory:  Geo-Environmenfal 
Services.  Inc.,  (NIST).  Maryland 
Division. 

Address:  444  North  Frederick  Ave..  Suite 
L148.  Gaithersburg,  MD  20877-2432. 
Contact:  John  T.  Razzolini,  Phone: 
(301)  353-0338. 

(38)  Laboratory:  I-TEM.  Ltd. 
Address:  North  Lake  Commerce  Center. 

12850  Middlebrook  Rd..  P.O.  Bex  1060. 
Germantown.  MD  20874.  Contact: 
Randall  A.  Kimsey.  Phone:  (301)  353- 
0585. 

(39)  Laboratory:  Industrial  Hygiene  & 
Occup.  Med  Lab.  A  Division  of 
American  Medical  Lab..  Inc. 
Address:  11091  Main  St..  Fairfax.  VA 

22030,  Contact:  Jan  Turner/Fred 
Grunder.  Phone:  (703)  691-9100. 

(40)  Laboratory:  Interscience 
Research. 

Address:  2614  Wyoming  Ave..  Norfolk, 
VA  23513,  Contact:  Joseph  H.  Guth. 
Phone:  (804)  853-8813. 

(41)  Laboratory:  JACA  Corporation. 
Address:  550  Pinetown  Rd..  Fort 

Washington.  PA  19034,  Contact:  Garv 
Lester.  Phone:  (215)  643-5466. 

(42)  Laboratory:  Lancaster 
Laboratories.  Inc. 

Address:  2425  New  Holland  Ave.. 
Lancaster.  PA  17601,  Contact:  Burtiara 
J.  Weaver,  Phone:  ("1")  656-2301. 
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(43)  Laboratory:  Lehigh  Valley 
Analytics,  Inc. 

Address:  60  West  Broad  St..  Bethlehem, 
PA  18018.  Contact:  Barbara  J.  Davies. 
Phone:  (215)  866-4434. 

(44)  Laboratory:  MDS  Laboratories 
(NIST). 

Address:  4418  Pottsville  Pike,  Reading. 
PA  19605.  Contact:  Fred  Usbeck, 
Phone:  (215)  921-9191. 

(45)  Laboratory:  Marine  Chemist 
Service,  Inc. 

Address:  11850  Tug  Boat  Ln.,  Newport 
News,  VA  23606,  Contact:  Colleen 
Becker.  Phone:  (804)  873-0933. 

(46)  Laboratory:  Marj'land  Analytical 
Lab. 

Address:  3000  Chestnut  St..  Suite  324. 
Baltimore.  MD  21211.  Contact:  Robert 
K.  Simon.  Phone:  (301)  368-6444. 

(47)  Laborotor}':  Med-Tox  Associates, 
Inc.  (NIST). 

Address:  10366  Battleview  Pkwy., 
Manassas,  VA  22110,  Contact:  Tom 
Dagenhart.  Phone:  (703)  368-7880. 

(48)  Laboratory:  Medlab.  Inc.  (NIST). 
Address:  P.O.  Box  2045.  Wilmington.  DE 

19899,  Contact:  Sevag  Sinanian, 
Phone:  (302)  994-5764. 

(49)  Laboratory:  Microbac.  Inc.,  Erie 
Testing  Laboratory  Division. 
Address:  2401  West  26th  St.,  Erie,  PA 

16506,  Contact:  Mark  R.  Banister, 
Phone:  (814)  833-4790. 

(50)  Laboratory:  Microlore,  Inc. 
Address:  2201A  22nd  St.,  Nitro.  WV 

25143.  Contact:  Jon  C.  Pauley.  Phone: 
(304)  755-7118. 

(51)  Laboratory:  Mountaineer  Testing 
Labs..  Inc. 

Address:  P.O.  Box  767.  425  North 
lefferson.  Lewisburg,  WV  24901. 
Contact:  Rob  Dillon,  Phone:  (304)  645- 
7114. 

(52)  Laboratory:  Occupational 
Medical  Center  Lab  (NIST). 
Addres8:  4451  Parliament  PI.,  Lanham, 

MD  20706,  Contact:  Christopher  Beza, 
Phone:  (301)  306-0632. 

(53)  Laboratory:  Oneil  M.  Banks,  Inc. 
Address:  336  South  Main  St.,  Bel  Air. 

MD  21014,  Contact:  Michelle  L.  Evans, 
Phone:  (301)  879-4676. 

(54)  Laboratory:  Pacific 
Environmental  Services,  Inc.,  (NIST). 
Address:  11440  Isaac  Newton  Sq.,  Suite 

209.  Reston,  VA  22090,  Contact:  Mary 
Beth  Kapusnik.  Phone:  (703)  471-8383. 

(55)  Laboratory:  Paleozoic 
Hydrocarbon  Industries. 

Address:  132  Oakwood  Rd.,  Charleston. 
WV  25314.  Contact:  S.  M.  Spencer.  Jr.. 
Phone:  (304)  345-7756. 

(56)  Laboratory:  Peach  Laboratories. 


Address:  P.O.  Box  338,  5465  Route  8, 
Gibsonia,  PA  15044,  Contact:  John  M. 
Lang,  Phone:  [-.^2)  443-9244. 

(57)  Laboratory:  Penn  Environmental 
Health. 

Address:  301  South  Lang  Ave., 
Pittsburgh,  PA  15208,  Contact:  Abbas 
Labbauf,  PhoOe:  (412)  241-5130. 

(58)  Laboratory:  PenruTin  Corporation. 
Address:  150  William  Pitt  Way, 

Pittsburgh,  PA  15238.  Contact:  Valerie 
McDonald.  Phone:  (412}  326-5304. 

(59)  Laborato^:  Professional  Service 
Ind..  Inc.,  Pittsburgh  1'esting  ^ab 
Division.  J 
Address:  850  Poplar  St..^sburgh,  PA 

15220,  Contact:  Glen0  Goss,  Phone: 
(412)  922-4000.  i 

(60)  Laboratory:  RJ  Lm  Group  (NIST). 
Address:  350  HochbergRdT Monroe ville. 

PA  15146,  Contact:  William  H. 
Powers,  Phone:  (412)  325-1776. 

(61)  Laboratory:  SSI  Environmental 
Consultants  (NIST). 

Address:  Expressway  Park,  Gulf  Lab  Rd. 
-  Harmarville.  Pittsburgh.  PA  15238. 
Contact:  George  M.  Beck.  Phone:  (412) 
628-9210. 

(62)  Laboratory:  Schneider 
Laboratories,  Inc.  (NIST). 

Address:  1427  West  Main  St.,  Richmond, 
VA  23220-4629,  Contact:  Richard  F. 
Schneider,  Phone:  (804)  353-6778. 

(63)  Laboratory:  Scientific  & 
Environmental  (NIST). 

Address:  202  Bishop  Rd.,  Blacksburg, 
VA  23220,  Contact:  Richard  Schneider, 
Phone:  (804)  353-6778. 

(64)  Laboratory:  Spotts.  Stevens.  & 
McCoy  (NIST). 

Address:  345  North  Wyomissing  Blvd.. 
Wyomissing.  PA  19610.  Contact: 
Spencer  R.  Watts,  Phone:  (215)  376- 
6581. 

(65)  Laboratory:  Structure  Probe,  Inc. 
Address:  535  East  Gay  St..  West 

Chester,  PA  19380,  Contact:  Kim 
Royer,  Phone:  (215)  436-5400. 

(66)  Laboratory:  Tracor  Jitco.  Inc., 
Asbestos  Technology  Center. 
Address:  1601  Research  Blvd.,  Rockville, 

MD  20850.  Contact:  Michael  L 
Edwards,  Phone:  (301)  984-2722. 

(67)  Laboratory:  Versar,  Inc.  (NIST). 
Address:  6850  Versar  Center, 

Springfield.  VA  22151,  Contact:  Robert 
Maxfield,  Phone:  (703)  642-6755. 

(68)  Laboratory:  Volz  Environmental 
Services. 

Address:  3010  William  Pitt  Way, 
Pittsburgh,  PA  15238,  Contact:  George 
J.  Skarupa,  Phone:  (412)  826-3150. 

(69)  Laboratory:  Washington 
Analytical  Laboratory,  Inc. 


Address:  14214  Coda  PL,  Chantilly,  VA 

22021.  Contact:  R.  Hugh  Granger, 

Phone:  (703)  631-6868. 

(70)  Laboratory:  Wright  Lab  Services. 
Inc. 
Address:  34  Dogwood  Ln..  Middletown. 

PA  17057.  Contact:  Francine  Walker, 

Phone:  (717)  944-5541. 

REGION IV  -  Atlanta.  GA 

Regional  Asbestos  Coordinator:  Liz 
Wilde.  EPA.  Region  IV.  345  Courtland 
St.,  NE.  (4APT-PT).  Atlanta,  GA  30365. 
(404)  347-5014,  (FTS)  257-5014. 

(1)  Laboratory:  ATEC  Associates,  Inc. 
Address:  4845  Rosselle  St.,  Jacksonville, 

FL  32205.  Contact:  Benton  E.  Laughlin, 
Phone:  (904)  387-6404. 

(2)  Laboratory:  ATEC  Associates,  Inc. 
Address:  2990  Northwest  40  St..  Miami. 

FL  33142.  Contact:  Michael  H.  Straube. 
Phone:  (305)  633-2700. 

(3)  Laboratory:  ATEC  Associates,  Inc.. 
Environmental  Services  Division. 
Address;  1300  Williams  Dr..  Marietta. 

GA  30066-6299,  Contact:  Dwayne 
Cheafom,  Phone:  (404)  427-9456. 

(4)  Laboratory:  ATEC  Environmental 
Consultants. 

Address:  100  Eyster  Blvd.,  Rockledge,  FL 
32955,  Contact:  Harry  L.  Capadano.Jr., 
Phone:  (407)  639-9069. 

(5)  Laboratory:  Advanced  Industrial 
Hygiene  Services,  Inc.  (NIST). 
Address:  2131  Southwest  2nd  Ave., 

Miami,  FL  33129,  Contact:  Bruce 
Marchette,  Phone:  (305)  854-7554. 

(6)  Laboratory:  American  Microscopy 
Laboratory. 

Address:  29  Heritage  Hills,  Tuscaloosa, 
AL  35406.  Contact:  M.  A.  Beg,  Phone: 
(205)  345-2555. 

(7)  Laioro/orK;' Analytical 
Management,  Inc. 

Address:  P.O.  Box  11279,  Lexington,  KY 
40574,  Contact:  David  H.  McRae. 
Phone:  (606)  231-6511. 

(8)  Laboratory:  Applied 
Environmental  Technology,  Inc. 

Address:  P.O.  Box  421,  Marietta.  GA 
30061.  Contact:  James  B.  Glass,  Phone: 
(404)  425-1115. 

(9)  Laboratory:  Applied 
Environmental  Testing  Lab,  Inc. 
Address:  680  Thoronton  Way,  Suite  202, 

Lithia  Springs,  GA  30057,  Contact:  Ali 
A.  Hassani  Pak,  Phone:  (404)  948-4919. 

(10)  Laboratory:  Applied  Technical 
Services. 

Address:  1190  Atlanta  Industrial  Dr., 
Marietta,  GA  30066,  Contact:  Laurel  V. 
Waters,  Phone:  (404)  423-1400. 
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(11)  Laboratory:  Asbestos  Analysis 
and  Information.  Service  (NIST). 
Address:  P.O.  Box  837.  Fair  Oaks.  NC 

27524.  Contact:  Stephen  H. 
Westbrook.  Phone:  (919)  894-7718. 

(12)  Laboratory:  Azimuth.  Inc.  (NIST). 
Address:  P.O.  Box  71904.  Charleston.  SC 

29415-1904.  Contact:  Charies  B.  Stoyle. 
Phone:  (803)  553-9456. 

(13)  Laboratory:  BCM  Engineers,  Inc. 
(NIST). 

Address:  104  SL  Francis  St..  Suite  400. 
Mobile.  AL  36633.  Contact:  Sheri  Sims. 
Phone:  (205)  433-0517. 

(14)  Laboratory:  Bonner  Analytical 
Testing  Co.  (NIST). 

Address:  Rt.  14,  Box  509,  Hattiesburg, 
MS  39402,  Contact:  Michael  Bonner, 
Phone:  (601)  264-2854. 

(15)  Laboratory:  CRU,  Inc. 
Address:  P.O.  Box  24467,  Louisville,  KY 

40224.  Contact:  Donna  M.  Ringo. 
Phone:  (502)  426-8860. 

(16)  Laboratory:  Carolina 
Environmental. 

Address:  P.O.  Box  37549,  Raleigh.  NC 
27627.  Contact:  John  D.  Koenigs. 
Phone:  (919)  859-0477. 

(17)  Laboratory:  Cavin  Analytical 
Consultants. 

Address:  P.O.  Box  454,  Snellville,  GA 
30278,  Contact:  Donald  K.  Cavin, 
Phone:  (404)  979-8838. 

(18)  Laboratory:  Certified  Engineering 
and  Testing,  Co.,  Inc. 

Address:  2600  Poplar  Ave.,  Memphis.  TN 
38112,  Contact:  Amy  Ginsberg.  Phone: 
(901)  458-6860. 

(19)  Laboratory:  Chem-Ray  (NIST). 
Address:  P.O.  Box  821,  Florence,  AL 

3.5631.  Contact:  James  D.  Ray,  Phone: 
(205)  776-4345. 

(20)  Laboratory:  Chemalytics. 
Address;  300  Doctors  BIdg..  33  East 

Seventh  St.,  Covington,  KY  41011, 
Contact:  Kenneth  P.  Reed,  Phone:  (606) 
431-6224. 

(21)  Laboratory:  Cigna  Loss  Control 
Services,  Environmental  Health 
Laboratory. 

Address:  3920  Arkvvright  Rd.,  Macon. 
GA  31213.  Contact;  Jean  Gibbs,  Phone: 
(912)  745-4702. 

(22)  Laboratory:  Clayton 
Environmental  Consultants,  Inc.  (NIST). 
Address:  400  Chastain  Center  Blvd., 

NW,  Suite  490.  Kennesaw.  GA  30144. 
Contact;  Owen  Crankshaw.  Phone: 
(404)  499-7500. 

(23)  Laboratory:  Davis  &  Floyd.  Inc. 
(NIST). 

Address:  Post  Office  Drawer  428. 
Greenwood.  SC  29648,  Contact; 
William  J.  Day.  Phone;  (803)  229-5211. 


(24)  Laboratory:  E.I.  du  Pont  de 
Nemours  &  Company.  Inc.  (NIST). 
Address:  Cape  Fear  Plant  -  PD,  P.O.  Box 

2042.  Wilmington.  NC  28402.  Contact: 
William  Tedder,  Phone:  (919)  371-4257. 

(25)  Laboratory:  EEC,  Inc. 
Address:  2245  North  Hills  Dr..  Suite  J. 

Raleigh.  NC  27612.  Contact:  Mike 
Scrimanker,  Phone:  (919)  833-2012. 

(26)  Laboratory:  EEC.  Inc.  (NIST). 
Address:  P.O.  Box  11847.  Columbia.  SC 

29211,  Contact:  Daniel  A.  Smith, 
Phone;  (803)  256-7846. 

(27)  Laboratory:  EMSL.  Inc.  (NIST). 
Address:  1800  Feachtree  St.,  NW,  Suite 

305,  Atlanta.  GA  30309,  Contact:  John 
Scarano,  Phone:  (609)  858-4800. 

(28)  Laboratory:  Ecosafe,  Inc.  (NIST). 
Address:  1820  Chapel  Hill  Rd.,  Durham. 

NC  27707.  Contact:  Steven  L.  Goode, 
Phone:  (919)  493-2612. 

(29)  Laboratory:  EnviroChem,  Inc. 
(NIST). 

Address:  762  Downtowner  Loop  W.. 
Mobile.  AL  36609,  Contact:  Charies 
Smilie,  Phone:  (205)  344-7711. 

(30)  Laboratory:  EnviroSciences,  Inc. 
(NIST). 

Address:  Montgomery  Bldg.,  Suite  705. 
P.O.  Box  5804.  Spartanburg,  SC  29304, 
Contact:  Andrew  G.  Schauder,  Phone: 
(803)  585-4900. 

(31)  Laboratory:  Environmental 
Analytical  Labs  (NIST). 

Address:  Cobb  Corporate  Center/300, 
350  Franklin  Rd.,  Marietta,  GA  30067, 
Contact:  Jeremy  A.  Armstrong,  Phone: 
(404)  425-9901. 

(32)  Laboratory:  Environmental 
Materials  Consultants. 

Address:  P.O.  Box  100161.  2217  10th  Ct. 
S.,  Suite  200,  Birmingham,  AL  35210, 
Contact:  William  E.  Hogg,  Phone:  (205) 
933-0400. 

(33)  Laboratory:  Environmental 
Protection  Systems,  Inc. 
Address:  7215  Pine  Forest  Rd., 

Pensacola,  FL  32506,  Contact:  James  R. 
Burkhalter,  Phone:  (904)  944-0301. 

(34)  Laboratory:  Environmental 
Protection  Systems,  Inc. 

Address:  P.O.  Box  20382,  Jackson.  MS 
39209,  Contact:  Corbin  McGriff, 
Phone:  (601)  922-8242. 

(35)  Laboratory:  Environmental 
Science  and  Engineering,  Inc. 
Address;  P.O.  Box  1703.  Gainesville,  FL 

32602-1703,  Contact;  John  J.  Mousa. 
Phone:  (904)  332-3318. 

(36)  Laboratory:  Enviropact. 
Address:  4790  Northwest  157th  St. 

Hialeah.  Miami.  FL  33142.  Contact: 
Greta  Mackenzie.  Phone;  (305)  620- 
1700. 


(37)  Laboratory:  Enviropact  Services. 
Inc. 

Address;  5180 113th  Ave..  N., 
Clearwater,  FL  34620-4835,  Contact: 
Michael  T.  Osinski.  Phone:  (813)  577- 
9663. 

(38)  Laboratory:  Envirosciences,  Inc. 
(NIST). 

Address;  3810  F  Merton  Dr.,  Raleigh.  NC 
27609,  Contact:  R.C.  Jordan,  Phone; 
(919)  782-1487. 

(39)  Laboratory:  Evans  Environmental 
&  Geological,  Science  and  Management, 
Inc. 

Address:  2631  Southwest  27th  St., 
Coconut  Grove.  FL  33133.  Contact: 
Charles  C.  Evans.  Phone;  (305)  b56- 
7458. 

(40)  Laboratory:  GSC  Environmental 
Laboratories,  Inc. 

Address:  1824  Bi  Wylds  Rd..  Augusta. 
GA  30909.  Contact:  William  J. 
Homing.  Phone;  (404)  737-0185. 

(41)  Laboratory:  Geo-Environmental 
Services.  Inc. 

Address:  141  West  Wieuca  Rd..  Suite 
200A.  Atlanta.  GA  30342.  Contact: 
Susan  Harper,  Phone:  (404)  257-9303. 

(42)  Laboratory:  Harmon  Engineering 
Associates,  Inc..  (NIST). 

Address;  1550  Pumphrey  Ave.,  Auburn. 
AL  36830-4399,  Contact:  Roger 
Thompson.  Phone;  (205)  821-9250. 

(43)  Laboratory:  Health  &  Hygiene. 
Inc. 

Address;  4605-E  Dundas  Dr.. 
Greensboro,  NC  27407,  Contact: 
Sharon  P.  Lonon.  Phone:  (919)  854- 
2303. 

(44)  Laborotor}-:  KNL  Laboratory 
Ser\ices  (NIST). 

Address:  P.O.  Box  1833,  TampairL 
33601,  Contact:  Garrett  J.  .VlcGibbon. 
Phone:  (813)  229-2879. 

(45)  Laboratory:  Larron  Laboratory. 
Address;  711  Broadway.  Mayfitld,  KY 

42066,  Contact:  Daniel  Roth.  Phone; 
(502)  247-6982. 

(46)  Laboratory:  Laseter  and 
Associates.  Inc. 

Address:  P.O.  Box  176,  Coiherville.  TN 
38107.  Contact:  Kenneth  Laseter. 
Phone:  (901)  853-0400. 

(47)  Laboratory:  Law  Associates,  Inc. 
Address;  1386  Mayson  St..  Atlanta,  CA 

30324,  Contact;  Greg  Lewars.  Phone: 
(404)  892-3200. 

(48)  Laboratory:  Law  Engineering 
(NIST). 

Address;  4919  West  Laurel  St.,  P.O.  Box 
24183,  Tampa.  FL  33623,  Contact: 
Susan  K.  Gossett,  Phone:  (813)  879- 
0750. 
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(49)  Laboratory:  Law  Engineering 
Testing  Co. 

Address:  501  Minuet  Ln.,  P.O.  Box  11297. 
Charlotte,  NC  28220.  Contact:  R.  Glenn 
Craig.  Phone:  (704)  523-2022. 

(50)  Laboratory:  Law  Engineering.  Inc. 
(NIST). 

Address:  3608  7th  Ct..  S.,  P.O.  Box  10244, 
Birmingham.  AL  35202,  Contact:  R. 
Michael  Hamilton.  Phone:  (205)  252- 
9901. 

(51)  Laboratory:  Materials  Analytical 
Services.  Inc.,  (NIST). 

Address:  3597  Parkway  Ln..  Suite  250, 
Norcross.  GA  30092,  Contact:  William 
Longo.  Phone:  (404)  448-3200. 

(52)  Laboratory:  McCrone 
Environmental  Services,  Inc. 
Address:  1412  Oadbrook  Dr..  Suite  100. 

Norcross.  GA  30093.  Contact: 
Harriotte  A.  Hurley,  Phone:  (404)  381- 
0855. 

(53)  Laboratory:  Metro  Services 
Laboratory  (NIST),  Asbestos  Control 
Division. 

Address:  6309  Fern  Valley  Pass. 
Louisville.  KY  40228.  Contact:  J. 
Daniel  Cooper.  Phone:  (502)  964-0865. 

(54)  Laboratory:  Micro  Analytical 
Laboratories.  Inc..  (NIST). 
Address:  3618  Northwest  97th  Blvd.. 

Gainesville,  FL  32606,  Contact:  Robert 
Longo.  Phone:  (904)  332-1701. 

(55)  Laboratory:  Micro-Methods. 

Address:  5108  Telephone  Rd.. 
Pascagoula.  MS  39567.  Contact: 
Thomas  J.  Wilson.  Phone:  (601)  769- 
7774. 

(56)  Laboratory:  Northrop  Services. 
Inc.  (NIST). 

Address:  P.O.  Box  12313.  RTP.  NC  27709- 
2313.  Contact:  James  A.  )ahnke. 
Phone:  (919)  549-0611. 

(57)  Laboratory:  Pace  Laboratories, 
Inc.  (NIST). 

Address:  5460  Beaumont  Center  Blvd.. 
Tampa.  FL  33634.  Contact:  Timothy  M. 
Odell.  Phone:  (813)  884-8268. 

(58)  Laboratory:  Pensacola  P.O.C.  Inc. 
Address:  406  Greve  Road,  Pensacola,  FL 

32507,  Contact:  Barbara  Sviglin, 
Phone:  (904)  456-4406. 

(59)  Laboratory:  Phoenix 
Environmental  Labs,  Division  of  P.D.R. 
Engineers,  Inc. 

Address:  2000  Lindell  Ave..  Nashville. 
TN  37203.  Contact:  A.K.  Upadhyaya. 
Phone:  (615)  298-2065. 

(60)  Laboratory:  Pioneer  Laboratory. 
Inc. 

Address:  11  East  Olive  Rd.,  Pensacola, 
FL  32514.  Contact:  Peggy  Gaskill. 
Phone:  (904)  474-1001. 

(61)  Laboratory:  Professional  Contract 
Services.  Inc. 


Address:  P.O  Box  2605.  Opelika.  AL 
36803-2605,  Contact:  Marsha 
Schrurrenberger.  Phone:  (205)  749- 
2636. 

(62)  Laboratory:  Professional  Service 
Ind.,  Inc.,  PTL/Arribas  Division. 
Address:  3901  Northwest  29th  Ave., 

Miami,  FL  33142,  Contact:  Mary  E. 
Hamel,  Phone:  (305)  633-7555. 

(63)  Laboratory:  Quality  Analytical 
Services. 

Address:  4701  Joseph  Michael  Ct.. 
Raleigh.  NC  27606.  Contact:  John 
Sheats,  Phone:  (919)  851-2891. 

(64)  Laboratory:  R3  Enterprises. 
Address:  630  Edgewater  Club  Rd.. 

Wilmington.  NC  28405.  Contact: 
Richard  Spivey.  Phone:  (919)  686-0242. 

(65)  Laboratory:  Roberts 
Environmental  Services.  MAKO  Office 
Complex. 

Address:  Highway  24  East.  Swansboro. 
NC  28584.  Contact:  H.  Dan  Roberts, 
Phone:  (919)  393-6167. 

(66)  Laboratory:  S&ME  Industrial 
Technologies.  Inc. 

Address:  5909  Breckenridge  Pkwy..  Suite 
B.  Tampa.  FL  33610.  Contact:  John  J. 
Henderson.  Phone:  (813)~623-2438. 

(67)  Laboratory:  S&ME  Industrial 
Technologies.  Inc..  (NIST). 

Address:  3980  Dekalb  Technology 
Parkway.  Atlanta.  GA  30340.  Contact: 
Clint  Gilbert.  Phone:  (404)  452-1911. 

(68)  Laboratory:  S&ME  Industrial 
Technologies.  Inc..  (NIST). 
Address:  840  Low  Country  Blvd.,  Mt. 

Pleasant,  SC  29464,  Contact:  Nina  G. 
Marshtein.  Phone:  (803)  884-0005. 

(69)  Laboratory:  Schweiger  and 
Associates. 

Address:  1150  Terrell  Mill  Rd.  4M. 
Marietta,  GA  30067,  Contact:  Patrick  J. 
Schweiger,  Phone:  (404)  984-2692. 

(70)  Laboratory:  Southeastern  Marine 
Chemists,  Inc..  (NIST).  Southeastern 
Chemists'  Laboratories. 

Address:  P.O.  Box  8917.  Jacksonville.  FL 
32239.  Contact:  Joseph  W.  Newton. 
Phone:  (904)  725-2040. 

(71)  Laboratory:  Specialized  Assays 
(NIST). 

Address:  210  12th  Ave..  S..  P.O.  Box 
25110.  Nashville.  TN  37202.  Contact: 
Kay  Williams-Smith,  Phone:  (615)  255- 
5786. 

(72)  Laboratory:  TEI  Environmental, 
Inc.  (NIST). 

Address:  308A  Pomona  Dr.,  Greensboro, 
NC  27407,  Contact:  James  Buchanan, 
Phone:  (919)  852-0318. 

(73)  Laboratory:  TTL,  Inc. 
Address:  3516  Greensboro  Ave..  P.O. 

Box  1094.  Tuscaloosa,  AL  35403, 


Contact:  Jack  E.  Davis,  Phone:  (205) 
345-0816. 

(74)  Laboratory:  Testwell  Craig 
Laboratories  of,  Florida,  Inc. 

Address:  7104  Northwest  51st  St., 
Miami,  FL  33168,  Contact:  Robert 
Schuler,  Phone:  (305)  593-0561. 

(75)  Laboratory:  Testwell  Craig 
Laboratories  of  Tampa,  Inc. 

Address:  11553  U.S.  Hwy.  41,  S., 
Gibsonton.  FL  33534-9720.  Contact: 
Michael  Williamson,  Phone:  (813)  677- 
0242. 

(76)  Laboratory:  Thornton 
Laboratories,  Inc.  (NIST). 

Address:  1145  East  Cass  St.,  Tampa,  FL 
33602,  Contact:  Laure  Taylor.  Phone: 
(813)  223-9702. 

(77)  Laboratory:  Weston-ATC  Mobile 
Facility  (NIST). 

Address:  1635  Pumphrey  Ave..  Auburn, 
AL  36830.  Contact:  Leonard  H.  Nelms. 
Phone:  (205)  826-6100. 

REGION  V-  Chicago,  IL 

Regional  Asbestos  Coordinator 
Anthony  Restaino.  EPA,  Region  V,  230  S. 
Dearborn  St..  (5-SPT-7).  Chicago.  IL 
60604.  (312)  886-6003.  (FTS)  886-6003. 

(1)  Laboratory:  ABS  Environmental 
Labs.  Inc.  (NIST). 

Address:  605  Brookside.  Frankfurt,  IL 
60423,  Contact:  Arlene  B.  Smith, 
Phone:  (815)  469-4464. 

(2)  Laboratory:  ALEX  (NIST).     ^ 

Address:  485  Frontage  Rd.,  Burr  Ridge, 
IL  60521,  Contact:  Erol  Roth,  Phone: 
(312)  789-6080. 

(3)  Laboratory:  ATEC  Associates,  Inc. 
Address:  1501  East  Main  St.,  Griffith,  IN 

46319,  Contact:  Roger  S.  Berkowitz, 
Phone:  (219)  924-6690. 

(4)  Laboratory:  ATEC  Associates,  Inc. 
Address:  5150  East  65th  St,  Indianapolis, 

IN  46220-4871,  Contact:  Richard  A. 
Gehlbach,  Phone:  (317)  849-4990. 

(5)  Laboratory:  Affiliated 
Environmental  Services,  Inc. 

Address:  3606  Venice  Rd.,  Sandusky. 
OH  44870,  Contact:  Don  Dauch, 
Phone:  (419)  627-1974. 

(6)  Laboratory:  Air  Quality  Testing. 
Address:  236  South  Washington  St., 

Naperville,  IL  60540,  Contact:  J.D. 
Stubblefield,  Phone:  (312)  369-8987. 

(7)  Laboratory:  AirTech  Associates, 
Inc. 

Address:  4100  Madison,  Lower  Level, 
Suite  4,  Hillside,  IL  60162,  Contact: 
Mark  Watka  or  Anne  Czechorski, 
Phone:  (312)  547-8117. 

(8)  Laboratory:  Aires  Environmental 
Services. 
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Address:  1550  Hubbard,  Batavia.  IL  ^ 
60510,  Contact:  Cynthia  Darling,    ▼ 
Phone:  (312)  879-3006. 

(9)  Laboratory:  Alderink  and 
Associates,  Inc. 

Address:  3221  3  Mile  Rd.,  Grand  Rapids. 
MI  49504,  Contact:  Carol  J.  Paxhia, 
Phone:  (616)  791-0730. 

(10)  Laboratory:  Alloway  Testing. 
Address:  1325  North  Cole  St.,  Lima,  OH 

45801-3415.  Contact:  John  R.  Hoffman. 
Phone:  (419)  223-1362. 

(11)  Laboratory:  American  Analytical 
Laboratories.  (NIST). 

Address:  100  Lincoln  St.,  Akron,  OH 
44308,  Contact:  Richard  E.  Moore. 
Phone:  (216)  535-1300. 

(12)  Laboratory:  Anasbestics  Co. 
(NIST). 

Address:  7206  West  90th  PI..  Bridgeview. 
IL  60455,  Contact:  Gary  Kentgen, 
Phone:  (312)  598-2921. 

(13)  Laboratory:  Applied 
Environmental  Sciences,  Inc. 
Address:  511  Eleventh  Ave.,  S.,  Box  220, 

Minneapolis,  MN  55415,  Contact: 
Patrick  DiBartolomeo,  Phone:  (612) 
339-5559. 

(14)  Laboratory:  Asbestos  Compliance 
Technology,  Inc. 

Address:  4015  Cherry  St.,  Cincinnati,  OH 
45223,  Contact:  Tina  Schmalz,  Phone: 
(513)  542-4040. 

(15)  Laboratory:  Asbestos  Compliance 
Technology,  Inc.,  (NIST). 

Address:  5353  Tacoma  Ave., 
Indianapolis,  IN  46220,  Contact:  Virgil 
J.  Konopinski,  Phone:  (317)  257-5096. 

(16)  Laboratory:  Asbestos  Control 
Methods,  Inc. 

Address:  209  South  Main  St..  Mount 
Prospect.  IL  60056,  Contact:  Nelson  W. 
Gray,  Phone:  (312)  398-0078. 

(17)  Laboratory:  Asbestos 
Management,  Inc.  ! 
Address:  36700  South  Huron  St.,  Suite 

104,  New  Bostoa  MI  48164,  Contact: 
D.  Rex  Bleeker,  Phone:  (313)  961-6135. 

(18)  Laboratory:  BCA  Laboratory. 
Address:  1102  South  Main,  Bloomington, 

IL  61701,  Contact:  Kurt  Benckendorf, 
Phone:  (309)  828-7772. 

(19)  Laboratory:  BDN  Industrial 
Hygiene  Consultants. 

Address:  8105  Valleywood  Ln.,  Portage, 
MI  49002,  Contact:  Scott  McFarland, 
Phone:  (616)  329-1237. 

(20)  Laboratory:  Badger  Labs.  &  Eng. 
Co.,  Inc. 

Address:  1110  South  Oneida  St., 
Appleton,  WI  54915,  Contact:  Stephen 
C.  Taylor,  Phone:  (414)  739-9213. 

(21)  Laboratory:  Beling  Consultants, 
Inc.  (NIST). 


Address:  1001-16th  St.,  Moline,  IL  61265. 
Contact:  Jeffrey  A.  Wasson,  Phone: 
(309)  757-9800. 

(22)  Laboratory:  Bowser-Momer 
Testing  Laboratories,  Inc. 
Address:  420  Davis  Ave.,  P.O.  Box  51, 

Dayton,  OH  45403,  Contact:  Mark  A. 
Bingman,  Phone:  (513)  253-8805. 

(23)  Laboratory:  Braun  Environmental 
Laboratories,  (NIST). 

Address:  6800  South  Country  Rd.  18. 
P.O.  Box  35108,  Minneapolis,  MN 
55435-0108.  Contact:  Lisa  A.  Foumelle- 
Smestad,  Phone:  (612)  941-5600. 

(24)  Laboratory:  Brookfield  Academy, 
Dept.  of  Math  &  Science. 

Address:  3460  North  Brookfield  Rd., 
Brookfield,  WI  53005,  Contact:  H.S. 
MacDonald,  Phone:  (414)  781-6410. 

(25)  Laboratory:  Bruce  Menkel  & 
Associates,  Inc.  (NIST). 
Address:  235  Industrial  Dr.,  P.O.  Box 

159,  Franklin,  OH  45005,  Contact: 
Bruce  Menkel,  Phone:  (513)  746-9300. 

(26)  Laboratory:  C.G.  Technologies, 
Inc.  (NIST). 

Address:  535  Science  Dr.,  Suite  B, 
Madison,  WI  53711,  Contact:  Carol 
Gannon,  Phone:  (608)  238-7811. 

(27)  Laboratory:  CAE  Asbestos. 
Address:  207  North  Woodwork  Ln.. 

Palatine,  IL  60067,  Contact:  Paul  A. 
Evansky,  Jr.,  Phone:  (312)  991-3300. 

(28)  Laboratory:  Camow,  Conibear 
and  Associates,  Ltd. 

Address:  333  West  Wacker  Dr.,  14lh  Fl.. 
Chicago,  IL  60606,  Contact:  Steve 
Wolf.  Phone:  (312)  782-4486. 

(29)  Laboratory:  Chem-Bio 
Corporation  (NIST). 

Address:  140  East  Ryan  Rd.,  Oak  Creek, 
WI  53154,  Contact:  Robert  F.  Lipo, 
Phone:  (414)  764-7870. 

(30)  Laboratory:  Clayton 
Environmental  Consultants,  Inc. 
Address:  22345  Roethel  Dr.,  Novi,  MI 

48050,  Contact:  Bob  Lieckfield,  Phone: 
(313)  344-1770. 

(31)  Caboratory:  Cole  Associates.  Inc. 
Address:  2211  East  Jefferson  Blvd.. 

South  Bend.  IN  46615,  Contact: 
Lawrence  W.  Grauvogel,  Phone:  (219) 
236-4400. 

(32)  Laboratory:  Daily  Analytical 
Laboratories  (NIST). 

Address:  1621  West  Candletree  Dr.. 
Peoria,  IL  61614,  Contact:  Susan  J. 
Naschert,  Phone:  (309)  692-5252. 

(33)  Laboratory:  Daniel  J.  Hartwig 
Associates,  Inc.,  Director,  Industrial 
Hygiene  Services. 

Address:  P.O.  Box  31,  Oregon.  WI  53575. 
Contact:  David  T.  Killough,  Phone: 
(608)  835-5781. 


(34)  Laboratory:  DataChem. 
Address:  4388  Glendale-Milford  Rd.. 

Cincinnati,  OH  45242,  Contact:  - 
Charles  L.  Geraci,  Phone:  (513)  733- 
5336. 

(35)  Laboratory:  DeLisle  Consulling  & 
Laboratories.  Inc.  (NIST). 

Address:  6946  East  N.  Ave.,  Kalamazoo. 
MI  49001,  Contact:  Brad  Shook,  Phone: 
(616)  343-9698. 

(36)  Laboratory:  DeYor  Laboratories, 
Inc.  (NIST). 

Address:  P.O.  Box  3949.  7655  Market  St., 
Suite  2500,  Youngstown.  OH  44512. 
Contact:  Joseph  K.  Samuels.  Phone: 
(216)  758-5788. 

(37)  Laboratory:  EIS  Environmental 
Engineers.  Inc.,  (NIST). 

Address:  1701  North  Ironwood  Dr.. 
South  Bend.  IN  46635,  Contact:  H. 
Stephen  Nye.  Phone:  (219)  277-5715. 

(38)  Laboratory:  ERT Testing  Ser\ices, 
Inc.  (NIST). 

Address:  D.O.H.  Professional  Bldg..  211 
Glendale,  Suite  425.  Highland  Park.  MI 
48203,  Contact:  Rose  M.  Grier.  Phone: 
(313)  865-0600. 

(39)  Laboratorw  Electro  Analvtical. 
Inc.  (NIST). 

Address:  7118  Industrial  Park  Blvd.. 
Mentor,  OH  44060-5377.  Contact: 
Mitchell  E.  Fadem,  Phone:  (216)  951- 
3514. 

(40)  Laboratory:  Environmental 
Analytical  Labs  (NIST). 

Address:  314  South  State  Ave., 
Indianapolis,  IN  46201.  Contact:  David 
W.  Hogue.  Phone:  (317)  269-3618. 

(41)  Laboratory:  Environmental 
Consultants.  Inc.  (NIST). 

Address:  1916  North  12th  St.,  Toledo. 
OH  43624.  Contact:  Donald  Dick. 
Phone:  (419)  241-7127. 

(42)  Laboratory:  Environmental 
Enterprises,  Inc. 

Address:  10147  Springfield  Pike. 
Cincinnati,  OH  45215,  Contact:  Wayne 
L.  Collier,  Phone:  (513)  772-2818. 

(43)  Laboratory:  Environmental 
Evaluation  &  Laboratory.  Services.  Inc. 

Address:  225  Parsons  St..  P.O.  Box  1665. 
Kalamazoo.  MI  49005.  Contact:  A. 
Clark  Kahn.  III.  Phone:  (616)  388-8099. 

(44)  Laboratory:  Environmental  Safety 
Systems,  Inc. 

Address:  17960  Englewood  Dr., 
Middleburg  Heights.  OH  44130. 
Contact:  Scott  F.  Linville.  Phone:  (216) 
826-4220. 

(45)  Laboratory:  Environmental 
Ser\'ices,  Inc. 


23440 


Federal  Register  /  Vol.  54.  No.  103  /  Wednesday.  May  31,  1989  /  Proposed  Rules 


Address:  1403  Sunset  Ter.,  Western 
Springs.  IL  60558.  Contact:  Nicholas 
Malone.  Phone:  (312)  246-2040. 
(48)  Laboratory:  Fay  Goldblatt 

Laboratories.  Inc..  (NIST). 

Address:  2111  Parkview  Ct..  Wilmette. 
IL  60091.  Contact:  Fay  Goldblatt. 
Phone:  (800)  356-0269. 

(47)  Laboratory:  Fibertec.  Inc. 
Address:  808  West  Lake  Lansing  Rd.. 

Suite  206.  East  Lansing.  MI  48823. 
Contact:  Matthew  H.  Frisch.  Phone: 
(517)  351-0345. 

(48)  Laboratory:  Gabriel  Laboratories. 
Inc. 

Address:  1421  North  Elston  Ave.. 
Chicago.  IL  60622.  Contact:  Chris 
Rollins,  Phone:  (312)  486-2123. 

(49)  Laboratory:  Gelles  Laboratories 
(NIST). 

Address:  2836  Fisher  Rd..  Columbus,  OH 
43204,  Contact:  S.H.  Gelles.  Phone: 
(614)  276-2957. 

(50)  Laboratory:  Hazardous  Materials 
Management.  Inc. 

Address:  5821  Femrite  Dr..  Suite  G. 

Room  101.  Madison,  WI  53704, 
■    Contact:  Jeffrey  S.  Stutsman.  Phone: 

(600)  221-4027. 

(51)  Laboratory:  Howard 
Laboratories.  Inc. 

Address:  3601  South  Dixie  Dr.,  Dayton. 
OH  45439.  Contact:  Jackie  Webster. 
Phone:  (513)  294-6858. 

(52)  Laboratory:  IIT  Research 
Institute. 

Address:  10  West  35th  St..  Chicago.  IL 
80616.  Contact:  Jean  Graf,  Phone:  (312) 
567-4286. 

(53)  Laboratory:  ITL/Bascor. 
Address:  5960  North  Milwaukee  Ave.. 

Chicago.  IL  80646.  Contact:  Joby  H. 
Burman.  Phone:  (312)  792-2454. 

(54)  Laboratory:  Industrial 
Environmental  Consultants. 
Address:  1350  East  Lake  Lansing  Rd., 

East  Lansing,  MI  48823,  Contact: 
Jeanine  Samuelson,  Phone:  (517)  351- 
4002. 

(55)  Laboratory:  Institute  for 
Environmental  Assessment,  (NIST). 
Address:  2829  Vemdale  Ave.,  Anoka, 

MN  55303,  Contact:  Richard  T.  Cox. 
Phone:  (812)  427-5310. 

(56)  Laboratory:  Kemron 
Environmental  Services. 
Address:  32740  North  Western  Hwy.. 

Farmington  Hills.  MI  48018,  Contact: 
Charles  O'Bryan,  Phone:  (313)  626- 
2426. 

(57)  Laboratory:  Lyie  Laboratories. 
Address:  1327  King  Ave.,  Columbus,  OH 

43212.  Contact:  Tom  Eggers,  Phone: 
(614)  488-1022. 


(58)  Laboratory:  MaPlin  Marietta 
Energy  Systems.  Inc. 

Address:  Portsmouth  Gaseous  Diffusion 
Plant.  P.O.  Box  628,  Piketon.  OH 
45661,  Contact:  David  Boyd.  Phone: 
(61^  289-2331. 

(59)  Laboratory:  Materials  Testing 
Consultants.  Inc. 

Address:  693  Plymouth  NE,  Grand 
Rapids.  MI  49505,  Contact:  Judson  N. 
Sorensen,  Phone:  (616)  456-5469. 

(60)  Laboratory:  Mathes  Asbestos 
Services.  Inc.  (NIST). 

Address:  P.O.  Box  330.  210  West  Sand 
Bank  Rd.,  Columbia,  IL  62236-0330, 
Contact:  David  H.  Ward,  Phone:  (618) 
281-7173. 

(61)  Laboratory:  Micro  Air,  Inc. 
(NIST). 

Address:  7132  Lakeview  Pkwy.  West 
Dr.,  Indianapolis,  IN  46268,  Contact: 
Harold  Eitzen,  Phone:  (317)  293-1533. 

(62)  Laboratory:  Micro-Fiber 
Laboratories.  Inc. 

Address:  635  Landwehr  Rd.,  Northbrook, 
IL  60062.  Contact:  Phillip  G.  Pekron. 
Phone:  (312)  498-4127. 

(63)  Laboratory:  Micro  View 
Consulting  (NIST). 

Address:  418  East  Catawba  Ave..  Akron. 
OH  44301.  Contact:  Frank  S.  Karl. 
Phone:  (216)  773-8330. 

(64)  Laboratory:  Microbac 
Laboratories.  Inc..  Seaway  Industrial 
Laboratory.  Subsidiary. 

Address:  542-544  Conkey  St.,  Hammond, 
IN  46324,  Contact:  Karen  A.  Emy, 
Phone:  (219)  932-1770. 

(65)  Laboratory:  Monarch  Analytical 
Laboratories,  Inc.,  (NIST). 

Address:  P.O.  Box  2990,  Toledo,  OH 
43606,  Contact:  Ronald  J.  Plenzler, 
Phone:  (419)  535-1780. 

(66)  Laboratory:  NATLSCO  K-2. 
Address:  RTE  22  &  Kemper  Dr..  Long 

Grove,  IL  60049,  Contact:  Joan 
Wronski,  Phone:  (312)  540-2488. 

(67)  Laboratory:  National  Petrographic 
Services. 

Address:  4484  Willowbrook  Rd.. 
Columbus.  OH  43220,  Contact:  Bonnie 
Awan,  Phone:  (614)  459-7360. 

(68)  Laboratory:  Northern  Indiana 
Public  Services,  Company. 
Address:  501  Bailly  Station  Rd., 

Performance  Services-  Central  Lab, 

Chesterton,  IN  46304.  Contact:  Steven 

L.  Barnes.  Phone:  (219)  787-7205. 

(89)  Laboratory:  Northland 
Environmental  Services,  Inc. 
Address:  P.O.  Box  909.  Stevens  Point, 

WI  54481.  Contact:  Robert  C. 

Voborsky,  Phone:  (715)  341-9699. 

(70)  Laboratory:  Nova  Environmental 
Services,  Inc.,  (NIST). 


Address:  1107  Hazeltine  Blvd.,  Suite  420, 
Hazeltine  Gates,  Chaska,  MN  55318. 
Contact:  Steven  B.  Cummings,  Phone: 
(612)  448  9393. 

(71)  Laboratory:  Ohio  Department  of 
Health.  Division  of  Laboratories. 
Address:  1571  Perry  St.,  Box  2568, 

Columbus,  OH  43266-0068,  Contact: 
Elizabeth  Clark,  Phone:  (614)  421-1078. 

(72)  Laboratory:  PEI  Associates,  Inc. 
(NIST). 

Address:  11499  Chester  Rd.,  Cincinnati. 
OH  45246,  Contact:  Craig  Caldwell. 
Phone:  (513)  782-4700. 

(73)  Laboratory:  Pace  Laboratories. 
Inc.  (NIST). 

Address:  1710  Douglas  Dr..  N.. 
Minneapolis,  MN  55422.  Contact:  Tom 
L.  Haverson,  Phone:  (612)  544-5543. 

(74)  Laboratory:  Particle  Data 
Laboratories,  Ltd. 

Address:  115  Hahn  St.,  Elmhurst,  IL 
60128,  Contact:  Ron  Sturm,  Phone: 
(312)  832-5658. 

(75)  Laboratory:  Pollution  Control 
Science,  Inc. 

Address:  6015  Manning  Rd.,  Miamisburg. 
OH  45342,  Contact:  Sheila  J.  Gaston. 
Phone:  (513)  866-5908. 

(76)  Laboratory:  Pro-Ac  Asbestos 
Services. 

Address:  5736  Tri-County  Hwy., 
Sardinia,  OH  45171,  Contact:  Fred 
Schmalz,  Phone:  (513)  542-8708. 

[77]  Laboratory:  Randolph  & 
Associates,  Inc.  (NIST). 

Address:  5440  North  Cumberland  Ave., 
Suite  111,  Chicago.  IL  60656.  Contact: 
Bruce  Stockmeier.  Phone:  (312)  693- 
6030. 

(78)  Laboratory:  Randolph  & 
Associates.  Inc.  (NIST). 
Address:  8901  North  Industrial  Rd.. 

Peoria.  IL  61615.  Contact:  Kirk 
Sweetland,  Phone:  (309)  692-4422. 

(79)  Laboratory:  Reed  City  Hospital. 
Address:  7665  Patterson  Rd.,  P.O.  Box 

75.  Reed  City,  MI  49677.  Contact: 
James  T.  Reardon.  Phone:  (616)  832- 
3271. 

(80)  Laboratory:  Ricerca,  Inc.  (NIST). 
Address:  7528  Auburn  Rd,  P.O.  Box  1000, 

Painesville,  OH  44077-1000,  Contact: 
Willifcm  O.  Butler,  Phone:  (216)  357- 
3300. 

(81)  Laboratory:  S.E.A..  Inc.  tNIST). 

Address:  7349  Worthington-Galena  Rd.. 
Columbus.  OH  43085.  Contact:  Jami ). 
St.  Clair.  Phone:  (814)  888-4160. 

(32)  Laboratory:  Sea  Earth  &  Air 
Environmental,  Consultants,  Inc.  (NIST). 
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Address:  4651  North  Paulina.  Chicago,  IL 
60640,  Contact:  Barbera  Carr,  Phone: 
(312)  878-8337. 

(83)  Laboratory:  Shaw  Environmental 
Analytical,  Laboratory. 

Address:  P.O.  Box  608559,  Chicago,  IL 
60660,  Contact:  Michael  Shaw,  Phone: 

(312)  973-4447. 

(84)  Laboratory:  Sierra  Analytical  & 
Consulting.  Services,  Inc.  (NIST). 
Address:  307  N.  1st  St.,  Ann  Arbor,  MI 

48103,  Contact:  Dave  Nelson,  Phone: 

(313)  662-1155. 

(85)  Laboratory:  Stat  Analysis 
Corporation  (NIST). 

Address:  2201  West  Campbell  Park  Dr.. 
Chicago,  IL  60612-3501.  Contact:  David 
E.  Schwartz,  Phone:  (312)  733-0551. 

(86)  Laboratory:  Stilson  Laboratories. 
Inc. 

Address:  170  North  High  St.,  Columbus. 
OH  43215,  Contact:  W.  Martin  Bell. 
Phone:  (614)  228-4385. 

(87)  Laboratory:  Suburban 
Environmental  Consultants.  Ltd.  (NIST). 
Address:  17121  Whitman.  Hazelcrest.  IL 

60429.  Contact:  Henry  G.  Gooday,  Jr., 
Phone:  (312)  335-1808. 

(88)  Laboratory:  TEM,  Inc. 
Address:  110  West  Park  Ave..  Suite  210. 

Elmhurst,  IL  60128,  Contact:  James 
Tuinenga,  Phone:  (312)  530-2390. 

(89)  Laboratory:  Testing  Engineers 
and  Consultants,  Inc.  (NIST). 
Address:  P.O.  Box  249, 1333  Rochester 

Rd..  Troy,  MI  48099,  Contact:  Scott 
Chandler,  Phone:  (313)  588-6200. 

(90)  Laboratory:  Thermo  Analytical. 
Inc. 

Address:  7314  West  90th  St.,  Bridgeview, 
IL  60455,  Contact:  Frank  P.  DeFranza, 
Phone:  (312)  430-1112. 

(91)  Laboratory:  Tremco  (NIST). 
Address:  10701  Shaker  Blvd..  Cleveland. 

OH  44104,  Contact:  Charies  J.  Kaloczl, 
Phcnc:  (216)  292-5000. 

(92)  Laboratory:  Tri-State 
Laboratories,  Dept.  of  Environmental 
Services. 

Address:  19  East  Front  St.,  Youngstown, 
OH  44503,  Contact:  Ban  Lateef,  Phone: 
(216)  746-8800. 

(93)  Laboratory:  Twin  City  Testing 
Corporation  (NIST). 

Address:  662  Cromwell  Ave.,  St.  Paul, 
MN  55114,  Contact:  Wallace  J.  Nosek, 
Jr.,  Phone:  (612)  645-3601. 

(94)  Laboratory:  Wadsworth/Alert 
Laboratories. 

Address:  P.O.  Box  31454,  Cleveland,  OH 
44131.  Contact:  Douglas  R.  Allenson. 
Phone:  (216)  642-9151. 

(95)  Laboratory:  Walker  &  Ward. 


Address:  9119  Formington  Dr..  P.O.  Box 
12015,  Evansville.  IN  47712,  Contact: 
Roger  Ward,  Phone:  (812)  985-7877. 

(96)  Laboratory:  Wausau  Insurance 
Companies.  Environmental  Health 
Laboratory. 

Address:  2000  Westwood  Dr.,  Wausau. 
WI  54401.  Contact:  Thomas  Stavros. 
Phone:  (715)  842-6810. 

(97)  Laboratory:  Wisconsin 
Occupational  Health  Labs,  (NKT). 
Address:  979  Jonathon  Dr..  Madison.  WI 

53711,  Contact:  Richard  Zimmerman. 
Phone:  (608)  263-8807. 

(98)  Laboratory:  Zimmerlin  Consulting 
Group. 

Address:  3420  East  96th  St..  Suite  A, 
Indianapolis.  IN  46240.  Contact: 
Daniel  J.  Smith,  Phone:  (317)  574-0848. 

(99)  Laboratory:  Zimmerlin  Consulting 
Group. 

Address:  3972  Brown  Park  Dr..  Suite  D. 
P.O.  Box  357.  Hilliard.  OH  43026-0357, 
Contact:  William  Zimmerlin,  Phone: 
(513)  236-7608. 

REGION  VI  -  DalJas.  TX 

Regional  Asbestos  Coordinator:  John 
West.  6T-PT,  EPA,  Region  VI,  1445  Ross 
Avenue,  Dallas.  TX  75202-2733.  (214) 
655-7244,  (FTS)  255-7244. 

(1)  Laboratory:  A  &  B  Environmental 
Services,  Inc. 

Address:  15371  Woodforest  Blvd., 
Channelview.  TX  77530,  Contact:  Ram 
Ramakrishnan,  Phone:  (713)  457-6608. 
^   (2)  Laboratory:  ACI  &  Associates. 

Address:  2100  Road  to  Six  Flags  East. 
Arlington,  TX  76011,  Contact:  Michael 
J.  Lee,  Phone:  (817)  265-7535. 

(3)  Laboratory:  ATEC  Environmental 
Services. 

Address:  11310  Newkirk  St..  Dallas,  TX 
75229-3382,  Contact:  Stephen  D. 
Brandt,  Phone:  (214)  243-8931. 

(4)  Laboratory:  Acadiana  Research 
Laboratories,  University  of 
Southwestern  Louisiana. 

Address:  P.O.  Box  44210.  Lafayette.  LA 
70504.  Contact:  Davy  L.  Bernard, 
Phone:  (318)  231-6184. 

(5)  Laboratory:  Accredited  Industrial 
Hygienists. 

Address:  P.O.  Box  6152.  Pasadena.  TX 
77506,  Contact:  J.  P.  Forsman.  Phone: 
(713)  477-8101. 

(6)  Laboratory:  Aegis  Associates  -  El 
Paso  (NIST). 

Address:  1280  Hawkins.  Suite  120,  El 
Paso,  TX  79925,  Contact:  Fred  Oriti, 
Phone:  (915)  592-6556. 

(7)  Laboratory:  Aegis  Associates,  Inc. 
(NIST). 

Address:  44  East  Ave.,  Suite  lOO/Suite 
202.  Austin,  TX  78701-4334.  Contact: 
Dianne  Herrera,  Phone:  (512)  474-8789. 


(8)  Laboratory:  Allied  Environmental 
Services.  Inc. 

Address:  16023  I-IO  East.  *9. 
Channelview.  TX  77530.  Contact: 
Subba  V.  Gogineni.  Phone:  (713)  452- 
5897. 

(9)  Laboratory:  Analytical  Labs. 
Address:  1010  Los  Loraas  NE. 

Albuquerque.  NM  87106.  Contact:  Bob 
Dye.  Phone:  (505)  242-3845. 

(10)  Laboratory:  Analytical  Labs. 
Address:  218  Market  St..  Baird.  TX 

79504.  Contact:  Bob  Dye.  Phone:  (915) 
854-1264. 

(11)  Laboratory:  Arkansas 
Department  of  Health  (NIST). 
Address:  4815  West  Markham  St..  Little 

Rock.  AR  72205,  Contact:  Stan  Faulk. 
Phone:  (501)  661-2389. 

(12)  Laboratory:  Armstrong  Forensic 
Laboratory.  Inc. 

Address:  330  Loch'n  Green  Trail. 
Arlington.  TX  76012,  Contact:  John  M. 
Com.  Phone:  (817)  275-2691. 

(13)  Laboratory:  Assaigai  Analytical 
Laboratories. 

Address:  7300  Jefferson.  NE. 

AlbuquerquCj^NM  87109.  Contact: 
Dean  Dupree.  Phone:  (505)  345-8964 

(14)  Laboratory:  Building 
Environmental  Systems.  Inc..  (NIST). 
Address:  3501  North  MacArthur.  Suite 

400B.  Irving.  TX  75062.  Contact:  Amy 
L.  Smith.  Phone:  (214)  257-0787. 

(15)  Laboratory:  Central  Analytical 
Laboratories.  Inc.,  (NIST). 
Address:  2600  Marietta  Ave..  Kenner. 

LA  70062.  Contact:  David  R.  Lasater. 
Phone:  (504)  469-3511. 

(16)  Laboratory:  Chemtex 
Environmental  Laboratory. 

Address:  1747  7th  Ave.,  Port  Arthur.  TX 
77642,  Contact:  C.N.  Reddy.  Phone: 
(409)  983-4575. 

(17)  Laboratory:  Continental 
Technical  Services,  Environmental 
Health  Division. 

Address:  9742  Skiilman.  Dallas,  TX 
75243,  Contact:  Carolyn  Vercell. 
Phone:  (214)  343-2025. 

(18)  Laboratory:  Diversified 
Environmental.  Technologies.  Inc. 
(NIST). 

Address:  132  West  Main,  Norman.  OK 
73069.  Contact:  Dan  Tutt,  Phone:  (405) 
360-7929. 

(19)  Laboratory:  E.OS.  Environmental 
(NIST). 

Address:  1450  Empire  Central,  Suite  116. 
Dallas.  TX  75247.  Contact:  Thomas  J. 
Palet.  Phone:  (214)  631-0862. 

(20)  Laboratory:  EEC.  Inc. 
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Address:  220A  North  Knoxville, 
Russellviile,  AR  72801.  Contact:  Anne 
Woker.  Phone:  (501)  968-6767. 

(21)  Lalxtivtory:  EIRA.  Inc 
Address:  161  James  Dr.  West.  St.  Rose. 

LA  70087,  Contact:  Margaret  Metcalf, 
Phone:  (504)  469-0333. 

(22)  Laboratory:  ENTEK 
Environmental  Laboratories. 
Address:  14285  Airline  Highway.  Baton 

Rouge.  LA  70817-6232.  Contact:  Sham 
L  Sachdev,  Phone:  (504)  292-2900. 

(23)  Laboratory:  Earth  Tech,  Inc. 
Address:  RR  #4.  Box  4,  Wagoner.  OK 

74467.  Contact:  Daryl  L  Lessin.  Phone: 
(918)  485-49ia 

(24)  Laboratory:  East  Texas  Testing 
Laboratory,  Inc..  (NIST). 

Address:  1717  East  Erwin,  Tyler.  TX 
75702,  Contact:  Gary  G.  LaPrance. 
Phone:  (214)  505-4421. 

(25)  Laboratory:  Enviromed  Lab. 
Address:  414  West  California.  Ruston. 

LA  7127a  Contact:  Robert  W. 
Floumoy,  Phone:  (318)  255-0060. 

(26)  Laboratory:  Environmental 
Analysis.  Inc. 

Address:  Route  1.  Box  12,  Plainview.  AR 
72857,  Contact:  Jimmy  Cunningham, 
Phone:  (501)  272-4241. 

(27)  Laboratory:  Environmental 
Analytical  Consultants. 

Address:  432  North  Anthony  SL,  New 
Orleans,  LA  70119.  Contact:  Michael  |. 
Landry,  Phone:  (504)  482-1717.  . 

(28)  Laboratory:  Environmental 
Consultants,  Inc. 

Address:  P.O.  Box  17887.  Shreveport,  LA 
71138-0667.  Contact:  Rhonda  L 
Dillingham,  Phone:  (318)  687-3771. 

(29)  Laboratory:  Environmental 
Monitoring  Service,  Inc. 

Address:  13008  Amarillo  Ave.,  Austin. 
TX  78729.  Contact:  Rick  Pruet.  Phone: 
(512)  335-0116. 

(30)  Laboratory;  Environmental 
Research  Institute,  Inc..  (NIST). 
Address:  P.O.  Box  2024.  Tyler,  TX  75710. 

Contact:  Thomas  R.  McKee,  Phone: 
(214)  877-9314. 

(31)  Laboratory:  Environmental 
Services  Co.,  Inc..  (NIST). 
Address:  13715  West  Markham.  Little 

Rock,  AR  72211.  Contact;  James 
Brown.  Phone:  (501)  221-2565. 

(32)  Laboratory:  Envirotest,  Inc. 
(NIST). 

Address:  P.O.  Box  42812-414.  Houston. 
TX  77042.  Contact:  Daniel  J.  Gerhardt 
Phone:  (713)  782-4101. 

(33)  Laboratory:  Geo-Environmental 
Services,  Inc..  Austin  Office. 
Address:  1106  Clayton  Ln..  Suite  523W. 

Austin.  TX  78723.  Contact:  C.  Wade 
MuIIin.  Phone:  (512)  454-8378. 


(34)  Laboratory:  Gerald  Garrett  & 
Associates,  Inc. 

Address:  2720  Stemmons  Freeway,  Suite 
805  South,  Dallas.  TX  75207.  Contact: 
J.  W.  Knuckles,  Phone:  (214)  688-4457. 

(35)  Laboratory:  Hanby  Analytical 
Laboratories,  Inc. 

Address:  4400  South  Wayside  St.,  Suite 
107,  Houston,  TX  77087,  Contact:  John 
D.  Hanby.  Phone:  (713)  649-4500. 

(36)  Laboratory:  Huey.  Martin,  & 
Associates. 

Address:  5613  Bruyninckx  Rd.. 
Alexandria,  LA  71303,  Contact:  Ben  F. 
Martin,  Phone:  (318)  473-6431. 

(37)  Laboratory:  IHST. 
Addres8:.6709  Parkside  Ct.,  Arlington, 

TX  76016,  Contact:  Larry  Liukonen. 
Phone:  (817)  572-6336. 

(38)  Laboratory:  Kemron 
Environmental  Services. 
Address:  16550  Highland  Rd.,  Baton 

Rouge,  LA  70810,  Contact:  ThSmas 
Bauckham,  Phone:  (504)  293-8650. 

(39)  Laboratory:  Kiser  Engineering. 
Inc. 

Address:  211  North  River  St..  Sequin.  TX 
78155.  Contact:  Roy  Mills  or  Rick 
kirkpatrick.  Phone:  (800)  426-2102. 

(40)  Laboratory:  Law  Engineering 
Testing  Co. 

Address:  5500  Guhn  Rd.,  Houston.  TX 
77040.  Contact:  C.  H.  Byrd.  Phone: 
(713)  939-7161. 

(41)  Laboratory:  Loflin  Environmental 
Services.  Inc. 

Address:  701  Bradfield.  Houston.  TX 
77060,  Contact:  James  A.  Murray. 
Phone:  (713)  931-9316. 

(42)  Laboratory:  Marshall 
Environmental  Management.  (NIST). 
Address:  3801  N.W.  63rd  St..  Suite  162, 

Oklahoma  City,  OK  73112,  Contact: 
Charles  L.  Marshall,  Phone:  (405)  842- 
3415. 

(43)  Laboratory:  Martin  Marietta 
Manned  Space  Systems,  Quality 
Evaluation  Laboratory. 

Address:  P.O.  Box  29304,  New  Orleans. 
LA  70180,  Contact:  Reginald  G. 
Salloum,  Phone:  (504)  257-1766. 

(44)  Laboratory:  Maxim  Engineers, 
Inc.  (NIST). 

Address:  11801  North  Lamar,  Austiif,  TX 
78753,  Contact:  Fernando  Yepez, 
Phone:  (512)  837-8851. 

(45)  Laboratory:  Maxim  Engineers, 
Inc.  (NIST). 

Address:  2342  Pabens,  P.O.  Box  59902, 
Dallas,  TX  75229,  Contact:  Steve 
Moody.  Phone:  (214)  247-7575. 

(46)  Laboratory:  McClelland 
Management  Services  (NIST). 


Address:  6100  Hillcroft.  Suite  220, 
Houston.  TX  77081,  Contact:  Jaye  R. 
Stanley,  Phone:  (713)  995-9000. 

(47)  Laboratory:  McKee 
Environmental  Health  Services. 
Address:  11114  Sage  Park,  Houston,  TX 

77089,  Contact:  Ron  McKee,  Phone: 
(713)  481-3501. 

(48)  Laboratory:  Microanalysis 
Laboratory,  Inc.  (NIST). 

Address:  8499  Greenville  Ave.,  Suite  201, 
Dallas,  TX  75231,  Contact:  Carolyn 
Jones,  Phone:  (214)  340-0890. 

(49)  Laboratory:  NUS  Corporation 
(NIST). 

Address:  900  Gemini,  Houston,  TX 
77058.  Contact:  John  W.  McCormick, 
Phone:  (713)  488-1810. 

(50)  Laboratory:  National  Asbestos 
Consultants  Ina 

Address:  4619  North  Santa  Fe, 
Oklahoma  City,  OK  731ia  Contact: 
Jerry  Bowerman,  Phone:  (405)  528- 
6224. 

(51)  Laboratory:  New  Mexico  State 
University  (NIST),  Electron  Microscope 
Laboratory. 

Address:  Box  3EML,  Las  Cruces,  NM 
88003,  Contact:  Joseph  LaPointe, 
Phone:  (505)  646-3734. 

(52)  Laboratory:  North  American 
Analytical  Labs. 

Address:  4405  Crawford  St.,  Abilene,  TX 
79605,  Contact:  Gene  Walker.  Phone: 
(915)  691-0172. 

(53)  Laboratory:  Oklahoma  State 
Department  of  Health,  Special  Hazard 
Division. 

Address:  P.O.  Box  53551,  Oklahoma 
City.  OK  73152,  Contact:  William  M. 
Kemp,  Phone:  (405)  271-5221. 

(54)  Laboratory:  Oxford 
Environmental  Corp. 

Address:  3224  2eth  St.,  Metairie,  LA 
70002,  Contact:  J.  Robert  Paterek, 
Phone:  (504)  391-0795. 

(55)  Laboratory:  P.E.I.  Microanalysis 
Laboratory  D/FW,  (NIST). 

Address:  P.O.  Box  612383  (Trailer  #12), 
D/FW  Airport,  TX  75261,  Contact: 
Neal  Sizemore,  Phone:  (214)  574-1700. 

(56)  Laboratory:  Professional 
Laboratories. 

Address:  1105 13th  St.,  Lubbock.  TX 
79401.  Contact:  Craig  Tannahill, 
Phone:  (806)  747-5681. 

(57)  Laboratory:  Raba-Kistner 
Consultants,  Inc.  (NIST). 

Address:  P.O.  Box  690287,  San  Antonio, 
TX  78269-0287.  Contact:  Frank  B. 
Schweitzer,  Phone:  (512)  699-9090. 

(58)  Laboratory:  Regional  Labs. 
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Address:  919  Glen  Key,  Denison,  TX 
75020,  Contact:  Cliff  Wood,  Phone: 
(214)  463-6666. 

(59)  Laboratory:  Southwestern 
Laboratories,  Inc. 

Address:  2575  Lone  Star  Dr.,  Dallas,  TX 
75212,  Contact:  Lavwence  M. 
Thompson,  Phone:  (214)  831-2700. 

(60)  Laboratory:  Southwestern 
Laboratories,  Inc.,  EES  Division. 
Address:  P.O.  Box  8768.  Houston.  TX 

77249,  Contact:  Phillip  Yokley,  Phone: 
(713)  692-9151. 

(61)  Laboratory:  Southwestern  Public 
Service  Co.  (NIST),  Systems  Laboratory. 
Address:  P.Q.  Box  1261,  Amarillo,  TX 

79170,  Contact:  Ronald  H.  Dutton. 
Phone:  (806)  378-2121. 

(82)  Laboratory:  Standard  Testing  & 
Eng.  Co. 

Address:  660  Distributors  Row, 
Harahan,  LA  70123,  Contact:  Robert  E. 
Jones,  Phone:  (504)  734-8378. 

(63)  Laboratory:  Standard  Testing  and 
Engineering  Co. 

Address:  3400  North  Lincoln  Blvd., 
Oklahoma  City,  OK  73105,  Contact: 
Cheri  Marcham,  Phone:  (405)  528-0541. 

(64)  Laboratory:  Stanley  Engineering 
Inc.  &  Alpha,  Analytical  Labs,  Inc. 
Address:  2700  Northwest  39th  St., 

Oklahoma  City,  OK  73112,  Contact: 
Keith  L  Stanley,  Phone:  (405)  948-6505. 

(65)  Laboratory:  Sunbelt  Associates, 
Inc. 

Address:  6961  Mayo  Rd.,  New  Orieans, 
LA  70126,  Contact:  Gary  C.  Allen, 
Phone:  (504)  242-5026. 

(66)  Laboratory:  Technology  Serving 
People,  Inc.  (NIST). 

Address:  5373  W.  Alabama,  Suite  450, 
Houston,  TX  77056,  Contact:  Bill  Hurt, 
Phone:  (713)  621-9067. 

(67)  Laboratory:  Texas  Department  of 
Health,  Asbestos  Abatement  Branch. 
Address:  1100  West  49th  St.,  Austin.  TX 

'='  78756-3199.  Contact:  Joel  H.  Smith. 

Phone:  (512)  458-7255. 

(68)  Laboratory:  Texas  Research 
Institute  (NIST).  Environmental 
Division. 

Address:  9063  Bee  Cave  Rd..  Austin.  TX 
78733.  Contact:  Gary  Rolls.  Phone: 
(512)  263-2101. 

(69)  Laboratory:  The  Hartford  Steam 
Boiler,  Inspection  &  Insurance  Co. 
Address:  15415  Katy  Fwy.,  Suite  300, 

Houston,  TX  77094,  Contact:  Diana 
Spence,  Phone:  (713)  578-7300. 

(70)  Laboratory:  Waldemar  S.  Nelso  & 
Co.,  Inc. 

Address:  1200  St.  Charies  Ave.,  New 
Orleans,  LA  70130,  Contact:  Laura  E. 
Yager,  Phone:  (504)  523-5281. 


(71)  Laboratory:  Weintritt  Testing 
Laboratories,  Inc. 

Address:  305  Andrew  Guidry  Rd.,  P.O. 
Box  30162,  Lafayatte,  LA  70593, 
Contact:  Richard'c.  Tietz,  Phone:  (318) 
981-1560. 

(72)  Laboratory:  West-Paine 
Laboratories,  Inc. 

Address:  7979  G.  S.  R.  I.  Ave.,  Baton 
Rouge,  LA  70820,  Contact:  Jonny  H. 
Vickers,  Phone:  (504)  769-4900. 

REGION  VII  ~  Kansas  City  KS 

Regional  Asbestos  Coordinator: 
Wolfgang  Brandner,  EPA,  Region  VII, 
726  Minnesota  Ave.,  Kansas  City,  KS 
66101.  (913)  236-2835.  (FTS)  757-2835. 

(1)  Laboratory:  ACM  Labs,  Inc. 
Address:  304  North  Main,  P.O.  Box  2073, 

Fairfield,  lA  52556,  Contact:  David 
Fleshman,  Phone:  (515)  472-7402. 

(2)  Laboratory:  ALERT  Analytical 
Laboratories  (NIST). 

Address:  1900  West  47th  PI.,  #302, 
Westwood,  KS  66205,  Contact:  Kevin 
Santee,  Phone:  (913)  831-4795. 

(3)  Laboratory:  Abshier  &  Associates, 
Ltd. 

Address:  524  Northeast  Malibu  Dr.,  Lee's 
Summit,  MO  64063,  Contact:  Shiriey 
A.  Abshier,  Phone:  (816)  524-9203. 

(4)  Laboratory:  Ames  Environmental 
(NIST). 

Address:  3910  Lincoln  Way,  Ames,  lA 
50010,  Contact:  David  Fairchild, 
Phone:  (515)  292-3400. 

(5)  Laboratory:  Asbestos  Consulting  & 
Testing. 

Address:  15001  West  101st  Ter.,  Lenexa, 
KS  66215,  Contact:  Jim  A.  Pickel, 
Phone:  (913)  492-1337. 

(6)  Laboratory:  Baird  Scientific. 
Address:  P.O.  Box  842,  Carthage,  MO 

64836,  Contact:  Gary  Baird,  Phone: 
(417)  358-5567. 

(7)  Laboratory:  CHART  Services,  Ltd. 
(NIST). 

Address:  12616  West  62nd  Ter.,  Suite 
118,  P.O.  Box  18,  Shawnee,  KS  66216, 
Contact:  Bemie  Hemlick.  Phone:  (913) 
268-0715. 

(8)  Laboratory:  CHART  Services.  Ltd. 
(NIST). 

Address:  7912  Davenport  St.,  Omaha, 
NE  68114,  Contact:  Carmen  Riegel. 
Phone:  (402)  393-0155. 

(9)  Laboratory:  Certified 
Environmental  Management,  Inc. 
Address:  P.O.  Box  504,  Salina,  KS  67402- 

0504,  Contact:  Brenda  A.  Tolson, 
Phone:  (913)  536-8315. 

(10)  Laboratory:  Chdrt  Services,  Ltd. 
(NIST). 


Address:  4725  Merie  Hay  Rd..  Suite  214. 
Des  Moines,  lA  50322,  Contact:  Mary 
A.  Finn,  Phone:  (515)  276-3642. 

(11)  Laboratory:  Hall-Kimbrell 
Environmental  Services.  Inc. 
Address:  4840  West  15th  St..  Lawrence, 

KS  66046,  Contact:  W.  David  Kimbrell. 
Phone:  (913)  749-2381. 

(12)  Laboratory:  IPRSS. 
Address:  503  Main  St.,  Belton.  MO 

64012,  Contact:  George  S.  McDowell. 
Phone:  (816)  331-0002. 

(13)  Laboratory:  Industrial  Testing 
Laboratories.  Inc.,  (NIST). 

Address:  2350  Seventh  Blvd.,  St.  Louis. 
MO  63104,  Contact:  William  )  Lown . 
Phone:  (314)  771-7111. 

(14)  Laboratory:  Langston 
Laboratories.  Inc.  ^ 
Address:  2005  West  103rd  Ter.  (B). 

Leawood,  KS  66206,  Contact:  Alan 
Kerschen,  Phone:  (913)  341-7800. 

(15)  Laboratory:  Larron  Laborator\'. 
Address:  529  Broadway.  Cape 

Girardeau,  MO  63701,  Contact:  David 
J.  Roth,  Phone:  (314)  334-8910. 

(16)  Laboratory:  MD  Chemical  & 
Testing  Co.,  Inc. 

Address:  5205  Southwest  Dr..  Suite  B  & 
C,  P.O.  Box  67094.  Topeka.  KS  66667. 
Contact:  Michael  A.  Dalrymple, 
Phone:  (913)  862-1503. 

(17)  Laboratory:  Mayhew 
Environmental  Training.  Associates. 
Address:  901  Kentucky.  Suite  305A. 

Lawrence,  KS  66044.  Contact:  Robert 
G.  Williams,  Phone:  (913)  842-6382. 

(18)  Laboratory:  Microscopic 
Analysis,  Inc.  (NIST). 
Address:  989  Gardenview  Office 

Parkway,  St.  Louis,  MO  63141. 
Contact:  Douglas  N.  Nimmo.  Phone: 
(314)  993-2212. 

(19)  Laboratory:  Midwest 
Environmental  Testing  &.  Training,  Inc. 
(NIST). 

Address:  635  SW  2nd  St.,  Lee's  Summit. 
MO  64063,  Contact:  Steve  Minshall. 
Phone:  (816)  525-6681. 

(20)  Laboratory:  Midwestern  Testing 
Labs,  Inc.  (NIST). 

Address:  P.O.  Box  1657.  Fairfield.  lA 
52556,  Contact:  Dennis  Greenley. 
Phone:  (515)  472-1881. 

(21)  Laboratory:  Nebraska  Testing  . 
Laboratories.  Inc. 

Address:  4123  South  67th  St..  Omaha. 
NE  68117-1086,  Contact:  Lynn  A. 
Knudtson,  Phone:  (402)  331-4453. 

(22)  Laboratory:  Net  Midwest  Inc., 
Cedar  Falls  Division.  (NIST). 
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Address:  704  Enterprise  Dr.,  Cedar  Falls, 
lA  50613,  Coritact:  Michael  McGee. 
Phone:  (319)  277-2401. 

(23)  Laboratory:  The  University  of 
Iowa  (NIST).  University  Hygienic 
Laboratory. 

Address: .  Iowa  City.  lA  52242.  Contact: 
I.  A.  Schwabbauer,  Phone:  (319}  353- 
5990. 

(24)  Laboratory:  University  of 
Missouri  •  Kansas  City.  (NIST). 
Address:  Chemistry  Department.  Kansas 

City.  MO  64110.  Contact:  Dr.  Peter  F. 
Lott.  Phone:  (816)  275-2288. 

REGION  VIII  -  Denver.  CO 

Regional  Asbestos  Coordinator  David 
Combs.  (8AT-TS).  EPA.  Region  VIII.  1 
Denver  Place.  990-18th  St..  Suite  500. 
Denver,  CO  80202-2413.  (303)  293-1744. 
(FTS)  564-1744. 

(1)  Laboratory:  ATC  Environmental, 
Inc.  (NIST). 

Address:  1515  East  Tenth  St..  Sioux 
Falls.  SD  57103.  Contact:  Donald  Beck. 
Phone:  (605)  338^55. 

(2)  Laboratory:  Analytica.  Inc.  (NIST). 
Address:  5030  Mclntyre  St..  Golden.  CO 

80403.  Contact:  Daniel  M.  Benecke. 
Phone:  (303)  279-2583. 

(3)  Laboratory:  Associated 
Laboratories.  Inc. 

Address:  1275  Ithaca  Dr..  Boulder.  CO 
80303.  Contact;  Robert  M.  Stieha, 
Phone:  (303)  691-2335. 

(4)  Laboratory:  Bison  Engineering/ 
Research. 

Address:  P.O.  Box  1703.  Helena.  MT 
59624.  Contact:  Patricia  E.  Groll. 
Phone:  (406)  442-5768. 
(3)  Laboratory:  Colorado  State 

University  Department,  of 

Environmental  Health. 

Address:  B120  Microbiology  Building. 
Fort  Collins.  CO  80523,  Contact:  Roy 
C.  Warbington.  Phone:  (303)  491-703a 

(6)  Laboratory:  DCM  Science 
Laboratory  (NIST). 

Address:  12975  West  24th  PI..  Golden. 
CO  80401,  Contact:  Donna  C.  Mefford, 
Phone:  (303)  237-0110. 

(7)  Laboratory:  Datachem.  Inc. 
Address:  960  West  LeVoy  Dr..  Salt  Lake 

City,  UT  84123,  Contact:  Lance 
Eggenberger.  Phone:  (801)  266-7700. 

(8)  Laboratory:  Dixon  information. 
Inc. 

Address:  4806  Quail  Point  Roads,  Salt 
Lake  City,  UT  84124,  Contact:  Wiilard 
C.  Dixon.  Phone:  (801)  278-7233. 

(9)  Laboratory:  Environmental  Safety 
Systems,  Inc. 

Address:  11435  West  48th  Ave.,  Wheat 
Ridge,  CO  80033-2101.  Contact: 


Douglas  ).  Fitzgerald,  Phone:  (303)  232- 
0707. 

(10)  Laboratory:  HTl  Laboratories  & 

Industrial,  Consultants. 

Address:  1806  Main  A\;e.,  Fargo.  ND 
58103.  Contact:  Constance  S.  Hodny. 
Phone:  (701)  232-1399. 

(11)  Laboratory:  HTl  Laboratories  & 
Industrial.  Consultants.  Inc. 
Address:  7727  West  6th  Ave..  Bay  E. 

Lakewood  CO  80215.  Contact: 
Constance  S.  Hodny.  Phone:  (303)  773- 
9616. 

(12)  Laboratory:  HTl  Laboratories  & 
Industrial.  Consultants.  Inc.  (Mobile 
Lab). 

Address:  Box  8192.  Fargo.  ND  58109, 
Contact:  Constance  S.  Hodny,  Phone: 
(701)  237-9750. 

(13)  Laboratory:  Hager  Laboratories, 
Inc. 

Address:  11234  E.  Caley  Ave., 
Englewood,  CO  80111,  Contact 
Patricia  Manning,  Phone:  (303)  790- 
2727. 

(14)  Laboratory:  Northern  Engineering 
&  Testing,  Inc.,  (NIST). 

Address:  600  South  25th  St.,  Billings,  MT 
59107,  Contact:  Kathleen  Smit,  Phone: 
(406)  248-9161. 

(15)  Laboratory:  Occupational  Health 
Technologies,  Inc. 

Address:  171  University  Circle,  Pueblo, 
CO  81005,  Contact:  Thomas  F. 
Antonson,  Phone:  (719)  566-0422. 

(16)  Laboratory:  Professional  Service 
Ind..  Inc.  (NIST),  Pittsburgh  Testing  Lab. 
Div. 

Address:  2955  South  West  Temple  St.. 
Salt  Lake  City.  UT  84115.  Contact: 
Herb  Ritzman.  Phone:  (801)  484-8827. 

(17)  Laboratory:  Sathe  Analytical 
Lab..  Inc. 

Address:  P.O.  Box  1527.  Williston,  ND 
58801,  Contact:  Neal  Falk,  Phone:  (701) 
572-3632. 

(18)  Laboratory:  Survey,  Management, 
and  Design. 

Address:  P.O.  Box  8021,  Fargo,  ND 
58109,  Contact:  Peter  L  Mehl,  Phone: 
(701)  234-9556. 

REGION  IX  -  San  Francisco.  CA 

Regional  Asbestos  Coordinator  ]o 
Ann  Semones,  (A-4-2),  EPA,  Region  IX, 
215  Fremont  St.,  San  Francisco,  CA 
94105.  (415)  974-7290,  (FTS)  454-7290. 

(1)  Laboratory:  ACCULAB 
Environmental  Services  (NIST). 
Address:  3700  Lakeville  Hwy.,  Petaluma, 

CA  94952,  Contact:  Olivia  Alejandro, 
Phone:  (707)  778-4160. 

(2)  Laboratory:  ASBESTECR 
Address:  6801  Fair  Oaks  Blvd.,  Suite  H. 

Carmichael,  CA  95608,  Contact: 


Tonuny  G.  Conlon,  Phone:  (916)  481- 

8902. 

(31  Laboratory:  Aerojet  TechSystems 
Co.  (NIST),  Quality  Assurance  Testing 
Laboratory. 
Address:  P.O.  Box  13222,  Dept.  94ia 

Bldg.  2004,  Sacramento.  CA  95813. 

Contact:  Glynis  Foulk  Gore.  Phone: 

(916)  355-3496. 

(4)  Laboratory:  Analytical  Research 
Laboratories,  Inc. 

Address:  160  Taylor  St..  P.O.  Box  2360, 
Monrovia,  CA  91016.  Contact:  D.W. 
Kohlenberger.  Phone:  (818)  357-3247. 

(5)  Laboratory:  Applied  Petrography. 
Inc. 

Address:  8520  Sorenson  Ave..  Suite  E. 
Santa  Fe  Springs.  CA  90670.  Contact: 
Joanna  Deane,  Phone:  (213)  945-346a 

(6)  Laboratory:  Asbestest,  Inc. 
Address:  1550  Dell  Ave..  Suite  E. 

Campbell.  CA  95008.  Contact:  Robert 
M.  Kumagai.  Phone:  (408)  374-3360. 

(7)  Laboratory:  Asbestos  Detection 
Co..  Inc.  (NIST). 

Address:  12755  Brookhurst  St.,  Suite  206. 
Garden  Grove.  CA  92640.  Contact: 
Richard  L.  Frauenberger.  Phone:  (714) 
530-1922. 

(8)  Laboratory:  Asbestos  Management 
Services.  Inc. 

Address:  14829  Proctor  Ave..  Industry. 
CA  91746.  Contact:  Joseph  Johnson. 
Phone:  (818)  961-4303. 

(9)  Laboratory:  Associated  Safety 
Consultants. 

Address:  13363  Saticoy  St..  #204.  North 
Hollywood.  CA  91605.  Contact:  Dan 
Flaherty.  Phone:  (818)  503-0471. 

(10)  Laboratory:  BSE  Labs.  Inc. 
Address:  50  East  Foothill  Blvd.,  Arcadia, 

CA  91006,  Contact:  Gustavo  Delgado, 
Phone:  (818)  355-0818. 

(11)  Laboratory:  California  Water 
Labs  (NIST). 

Address:  1430  Carpenter  Ln.,  Modesto, 
CA  95352.  Contact:  Gloria  Poling. 
Phone:  (209)  527-4050. 

(12)  Laboratory:  Cam  Lab. 

Address:  3435  Artesia  Blvd..  Suite  41, 
Torrance.  CA  90504.  Contact:  Michael 
R.  Tiffany.  Phone:  (213)  327-8879.^ 

(13)  Laboratory:  Certified  Engineering 
&  Testing  Co..  Inc.  (NIST). 

Address:  725  Greenwich  St.  #204,  San 
Francisco.  CA  94133,  Contact:  Cabe 
Silverhame,  Phone:  (415)  986-6872. 

(14)  Laboratory:  Certified  Testing 
Laboratories,  Inc. 

Address:  2905  East  Century  Blvd.,  South 
Gate.  CA  90280,  Contact:  Stuart  E. 
Salot,  Phone:  (213)  564-2641. 
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(15)  Laboratory:  Clark  Geological 
Services. 

Address:  3479  Edison  Way,  Fremont.  CA 
94538,  Contact:  Joyce  Lucas-Clark, 
Phone:  (415)  659-1784. 

(16)  Laboratory:  Clayton 
Environmental  Consultants,  Inc. 
Address:  1252  Quarry  Ln.,  Pleasanton, 

CA  94566,  Contact:  Warren  C.  Steele. 
Phone:  (415)  426-2600. 

(17)  Laboratory:  Dan  Napier  & 
Associates  (NIST). 

Address:  15342  Hawthorne  Blvd..  Suite 
207.  P.O.  Box  1540,  Lawndale.  CA 
90260-6440,  Contact:  Dan  Napier, 
Phone:  (213)  644-1924. 

(18)  Laboratory:  Dyer  Laboratories. 
Inc.  (NIST). 

Address:  2531  West  237th  St.,  #121, 
Torrance,  CA  90505,  Contact:  D.L 
Dyer.  Phone:  (213)  530-3322. 

(19)  Laboratory:  E  &  A  Env'l  Service. 
Inc. 

Address:  15943  Clark  Ave.,  Bellflower, 
CA  90706,  Contact:  Ebbiteanga  Abili. 
Phone:  (213)  925-5080. 

(20)  Laboratory:  EMS  Laboratories 
(.MST). 

Address:  211  Pasadena  Ave.,  South 
Pasadena,  CA  91030-2919.  Contact: 
Bernadine  M.  Kolk.  Phone:  (213)  257- 
2002. 

(21)  Laboratory:  Envl  Safety  Systems, 
Inc. 

Address:  9041-17  Dice  Rd.,  Santa  Fe 
Springs,  CA  90670,  Contact:  Al 
Fahrenbruch,  Phone:  (213)  944-2520. 

(22)  Laboratory:  Enviromed,  Inc. 
Address:  2200  East  River  Rd.,  Suite  122. 

P.O.  Box  30854,  Tucson,  AZ  85718. 
Contact:  Steven  Pike,  Phone:  (602)  577- 
0818. 

(23)  Laboratory:  Environmental  In 
Ovations  (NIST). 

Address:  7700  Edgewater  Dr.,  Suite  665, 
Oakland,  CA  94621,  Contact:  Kip  Fout. 
Phone:  (415)  632-0104. 

(24)  Laboratory:  Eureka  Laboratories. 
Inc. 

Address:  3401  La  Grande  Blvd., 
Sacramento,  CA  95823,  Contact: 
Steven  K.  Leung,  Phone:  (916)  428- 
1193. 

(25)  Laboratory:  Fiberquant,  Inc. 
(NIST). 

Address:  4824-B  South  35th  St.,  Phoenix. 
AZ  85040,  Contact:  Larry  Pierce. 
Phone:  (602)  276-6138. 

(26)  Laboratory:  Firemans  Fund, 
Environmental  Laboratory. 
Address:  3700  Lakeville  Highway. 

Petaluma,  CA  94952.  Contact:  Jerry 
Tuma,  Phone:  (707)  778-4160. 

(27)  Laboratory:  Forensic  Analytical 
Specialities.  Inc..  (NIST). 


Address:  3777  Depot  Rd.,  Suite  408. 
Hayward,  CA  94545,  Contact:  Stephen 
A.  Shaffer,  Phone:  (415)  887-8828. 

(28)  Laboratory:  GT  Environmental 
Laboratories,  Western  Region. 
Address:  4080-C  Pike  Ln..  Concord,  CA 

94520.  Contact:  Safy  Khalifa,  Phone: 
(415)  685-7852. 

(29)  Laboratory:  Gemeni  Petrographic 
Investigations. 

Address:  P.O.  Box  2127,  Novato,  CA 
94948,  Contact:  Peter  A.  Almendinger, 
Phone:  (415)  892-9016. 

(30)  Laboratory:  Hall-Kimbrell 
Environmental  Services. 
Address:  646  South  Brea  Canyon  Rd., 

Walnut,  CA  91789.  Contact:  Joel  K. 
Davidson.  Phone:  (714)  594-3232. 

(31)  Laboratory:  Hall-Kimbrell 
Environmental  Services. 

Address:  2615  South  King  St.,  Suite  2A, 
Honolulu,  HI  96826,  Contact:  S.  Gil 
Cobb,  Phone:  (913)  749-2381. 

(32)  Laboratory:  Health  Sciences 
Associates. 

Address:  10771  Noel  St.,  Los  Alamitos. 
CA  90720,  Contact:  Kathy  S.  Jones. 
Phone:  (714)  220-3922. 

(33)  Laboratory:  IT  Corporation- 
Cerritos. 

Address;  17605  Fabrica  Way,  Cerritos, 
CA  90701,  Contact:  Mary  Hammons. 
Phone;  (213)  921-9831. 

(34)  Laboratory:  J.M.  Cohen.  Inc. 
Address:  155  Bovet  Rd.,  Suite  300.  San 

Mateo.  CA  94402.  Contact:  Joel  Cohen, 
Phone;  (415)  349-9737. 

(35)  Laboratory:  Kelico  Asbestos 
Analytical  Services.  (NIST). 

Address;  P.O.  Box  1339.  Freemont,  CA 
94538,  Contact;  Bonnie  Lee  Kellogg, 
Phone;  (415)  659-9751. 

(36)  Laboratory:  Kellco  Services,  Inc. 
(NIST). 

Address:  8421  Auburn  Ave.,  Citrus 
Heights,  CA  95610,  Contact;  Duane 
Graves,  Phone:  (916)  722-7997. 

(37)  Laboratory:  Los  Angeles  City 
(NIST),  Dept.  of  Water  &  Power. 
Address;  1630  North  Main  St.,  Bldg.  7, 

P.O.  Box  111,  Los  Angeles,  CA  90051, 
Contact:  Timothy  B.  Hemming,  Phone: 
(213)  481-6691. 

(38)  Laboratory:  McClara  Laboratory, 
Asbestos  Control  Division. 
Address;  1231  Gary  Way,  Carmichael, 

CA  95608,  Contact:  Michael  McClara. 
Phone:  (916)  489-9202. 

(39)  Laboratory:  McCrone 
Environmental  Services.  Inc. 
Address;  120  Newport  Center  Dr..  Suite 

240,  Newport  Beach,  CA  92660, 
Contact:  William  Millar,  Phone:  (714) 
759-6619. 


(40)  Laboratory:  Med-Tcx  Associates. 
Inc.  (NIST). 

Address;  1229  Morena  Blvd..  San  Diego. 
CA  92110.  Contact:  Thomas  Vernon 
Dagenhart.  Phone:  (619)  276-8843. 

(41)  Laborator\-:  Microanalytical 
Ser\'ices,  Inc.  (NJST). 

Address;  201  South  Lake  Ave..  Suite  402. 
Pasadena.  CA  91101.  Contact;  Nancy 
Carraway,  Phone;  (818)  356-7400. 

(42)  Laboratory:  Microprobe. 

Address:  5104  East  Bums.  Tucson.  AZ 
85711,  Contact;  James  R.  Kessler.  » 
Phone;  (602)  745-1189. 

(43)  Laboratory  National  Asbestos 
Labs.  Inc.  (NIST). 

Address;  2235  Polvorosa  Ave..  Suite  220. 
San  Leandro.  CA  94577.  Contact; 
Kevin  Smith.  Phone;  (415)  357-9555. 

(44)  Laboratory:  PACE  Laboratories 
(NIST). 

Address:  11  Digilal  Dr..  Novato.  CA 
94949.  Contact:  John  Hembrow-Beach. 
Phone:  (415)  883-6100. 

(45)  Laboratory:  Particle  Diagnostics, 
Inc.  (NIST). 

Address:  1274  Morena  Bi\  d..  San  Diego, 
CA  92109.  Contact:  Dan  Baxter. 
Phone;  (619)  276-2200. 

(46)  Laboratory:  Precision  Micro- 
Analysis. 

Address;  5665  Power  Inn  Rd..  Suite  102, 
Sacramento.  CA  95824.  Contact:  J. 
Benjamin  Smith.  Phone:  (916)  381-0694. 

(47)  Laboraton-:  R.J.  Lee  Group.  Inc. 
(NIST). 

Address:  2424  6th  St..  Berkeley.  CA 
94710,  Contact;  Jesse  E.  Fisher,  Phone; 
(415)  486-8319. 

(48)  Loboratorx':  Radiation  Detection 
Co. 

Address;  162  Wolfe  Rd..  P.O.  Box  1414, 
Sunnyvale.  C.^  94088,  Contact:  Susan 
Gagner.  Phone:  (408)  735-8700. 

(49)  Laboratory:  Santa  Rita 
Analytical. 

Address:  5055  East  Broadway,  Suite  D- 
208.  Tucson.  AZ  85711,  Contact;  James 
C.  Faas.  Phone;  (602)  790-4491. 

(50)  Laboratory:  Schwein/Christensen 
Eng..  Ltd.  (NIST). 

Address;  3397  Mt.  Diablo  Blvd..  Suite  E. 
Lafayette,  CA  94549.  Contact:  Conrad 
Christensen,  Phone;  (415)  284-3311. 

(51)  Laboratory:  Smith-Emery  Co.. 
Environmental/Chemical  Dept. 

Address:  781  East  Washington  Blvd..  Los 
Angeles.  CA  90021.  Cor'act:  Jack  C. 
Carmody,  Phone;  (213)  749-3411. 

(52)  Laboratory:  Southwest  Fiazard 
Control,  Inc. 
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Address:  10941  Norlh  Coyote  Ln., 
Tucson.  AZ  85741.  Contact:  Gerald  J. 
Karches.  Phone:  (602)  744-1060. 

(53)  Laboratory:  Sunshine 
Environmental  Laboratory. 

Address:  2681  Lincoln  Rd..  Las  Vegas. 
NV  89115.  Contact:  Nathan  M. 
Lencioni.  Phone:  (702)  452-3952. 

(54)  Laboratory:  TMA/NORCAL 
Corporation  (NIST). 

Address:  2030  Wright  Ave..  Richmond. 
CA  94804,  Contact:  Rosemary  Sliney. 
Phone:  (415)  235-2633. 

(55)  Laboratory:  Tabershaw  ft 
Associates.  Inc. 

Address:  3938  East  Grant  Rd..  #433, 
Tucson.  AZ  85712.  Contact:  Irving  R. 
Tabershaw.  Phone:  (602)  299-3302. 

(56)  Laboratory:  Toxscan,  Control 
Lab. 

Address:  1234  Highway  I.  Watsonville. 
CA  95076,  Contact:  Frank  Shields. 
Phone:  (406)  724-4427. 

(57)  Laboratory:  Truesdale 
Laboratories.  Inc. 

Address:  14201  Franklin  Ave..  Tustin. 
CA  92680.  Contact:  Karl  Schiller. 
Phone:  (714)  730^239. 

(58)  Laboratory:  United  States 
Testing.  Inc.  EST-West. 

Address:  3491  Kurtz  St..  P.O.  Box  80985. 
San  Diego.  CA  92110.  Contact:  Craig 
Sobotka.  Phone:  (619)  222-0544. 

(59)  Laboratory:  Unitek 
Environmental  Consultants.  Inc. 
Address:  2889  Mokumoa  St..  Honolulu, 

HI  96819,  Contact:  Irene  Enoki,  Phone: 
(808)  834-1444. 

(60)  Laboratory:  University 
Associates,  Ltd. 

Address^25-A  N.  Huachuca  Dr.. 
Tucson.  AZ  85745.  Contact:  FranK 
Mendoza.  Phone:  (602)  624-9366. 

(61)  Laboratory:  Van  Houten 
Consultants.  Inc. 

Address:  P.O.  Box  2659.  Novato.  CA 
94948,  Contact:  Gregory  P.  Arnold. 
Phone:  (415)  897-6805. 

(62)  Laboratory:  Western 
Technologies,  Inc. 

Address:  3737  East  Broadway  Rd.,  P.O. 
Box  21387,  Phoenix,  AZ  85036, 
Contact:  Denice  Miller,  Phone:  (602) 
437-3737. 

REGION  X  -  Seattle.  WA 

Regional  Asbestos  Coordinator: 
Walter  Jasper.  EPA,  Region  X.  1200 
Sixth  Ave.  (AT-083),  Seattle.  WA  98101. 
(206)  442-4762,  (FTS)  399-2870. 

(1)  Laboratory:  AM  TEST.  Inc.  (NIST). 
Address:  14603  Northeast  87lh  St.. 

Redmond.  WA  98052,  Contact:  John  T. 

Dailey.  Phone:  (206)  885-1664. 


(2)  Laboratory:  Asbestos  Microscopy. 
Inc. 

Address:  10463  Northeast  Fourth  Plain  ' 
Rd..  Vancouver.  WA  98662.  Contact: 
Paul  Carlson.  Phone:  (206)  256-6455. 

(3)  Laboratory:  Cascade  Analytical 
Service. 

Address:  3640  South  Cedar  St..  Suite  O, 
Tacoma,  WA  98409,  Contact:  Juin  B.  J. 
TeVrucht,  Phone:  (206)  472-6909. 

(4)  Laboratory:  Coffey  Laboratories, 
Inc. 

Address:  4914  Northeast  122nd  Ave.. 
Portland.  OR  97230.  Contact:  Fredrick 
C.  Colley,  Phone:  (503)  254-1794. 

(5)  Laboratory:  Eastwood  Testing 
Laboratory,  Inc. 

Address:  7325  Southeast  133rd  PI.. 
Portland.  OR  97236,  Contact:  Misko 
Maynard,  Phone:  (503)  761-0922. 

(6)  Laboratory:  Environmental 
Consulting  Services,  Inc.  (NIST). 
Address:  1259  Willamette  St..  Eugene. 

OR  97401.  Contact:  Richard  W.  Carlin, 
Phone:  (503)  345-6790. 

(7)  Laboratory:  Environmental 
Consulting  Services.  Inc.  (NIST). 
Address:  3601  Northwest  Yeon,  Suite 

134.  Portland.  OR  97210.  Contact: 
Sheila  Monroe,  Phone:  (503)  227-7210. 

(8)  Laboratory:  Environmental  Safety 
Systems,  Inc. 

Address:  12822  Gateway  Dr.,  Seattle, 
WA  98168.  Contact:  Richard  C. 
Thompson.  Phone:  (206)  243-6573. 

(9)  Laboratory:  Environmental  Science 
&  Fjig.  Inc. 

Address:  1205  E.  Int.  Airport  Rd..  Suite 
100.  Anchorage.  AK  99518,  Contact: 
Doug  lones.  Phone:  (907)  561-3055. 

(10)  Laboratory:  Frandon  Enterprises. 
Inc. 

Address:  511-North  48th,  Seattle,  WA 
98103,  Contact:  Donald  M.  Wallace, 
Phone:  (206)  633-2341. 

(11)  Laboratory:  HAZCON,  Inc. 
Address:  16325  Southwest  Boones  Ferry 

Rd..  #107.  Lake  Oswego.  OR  97035. 
Contact:  Gerald  Liddell.  Phone:  (503) 
636-7371. 

(12)  Laboratory:  HAZCON,  Inc. 
Address:  5950  6th  Ave.  S,  Seattle.  WA 

98108.  Contact:  Maria  K.  Majar. 
Phone:  (206)  763-7364. 

(13)  Laboratory:  Hanford 
Environmental  Health.  Foundation  NHS. 
Inc.  (NIST). 

Address:  2950  C  George  Washington 
Way.  Richland.  WA  99352.  Contact: 
Maureen  Hamilton.  Phone:  (509)  376- 
6980. 

(14)  Laboratory:  M  &  M 
Environmental.  Inc.  (NIST). 


Address:  3902  North  34th  St..  Tacoma. 
WA  98407.  Contact:  Mike  Reid.  Phone: 
(206)  572-2772. 

(15)  Laboratory:  Microlab  Northwest 
(NIST). 

Address:  7609 140th  PI..  NE.  Redmond. 
WA  98052.  Contact:  Russel  Crutcher. 
Phone:  (206)  885-9419. 

(16)  Laboratory:  Northern  Testing 
Laboratories.  Inc. 

Address:  600  University  Plaza  W..  Suite 
A.  Fairbanks.  AK  99709.  Contact: 
Linda  J.  Hendershot.  Phone:  (907)  479- 
3115. 

(17)  Laboratory:  Northwest  Asbestos 
Consultants. 

Address:  524  Northwest  State,  Bend,  OR 
97701,  Contact:  Dale  A.  Schmidt. 
Phone:(503)382-7553. 

(18)  Laboratory:  Northwest 
Environmental  Services. 

Address:  Maritime  Bldg..  Suite  336. 911 
Western  Ave..  Seattle.  WA  98104, 
Contact:  Mia  D.  Sazon,  Phone:  (206) 
662-8353. 

(19)  Laboratory:  Oregon  Analytical 
Laboratory  (NIST). 

Address:  14655  Southwest  Old  Schools 
Ferry  Rd..  Beaverton.  OR  97007. 
Contact:  Howard  Boorse,  Phone:  (503) 
644-5300. 

(20)  Laboratory:  Professional  Service 
Ind.,  Inc. 

Address:  700  West  58th  St..  Anchorage. 
AK  99518-1632.  Contact:  John  Buzdor. 
Phone:  (907)  561-2400. 

(21)  Laboratory:  Professional  Service 
Ind..  Inc. 

Address:  611  Southeast  Harrison  St., 
Portland.  OR  97214.  Contact:  Judy 
Grant.  Phone:  (503)  232-2183. 

(22)  Laboratory:  Puget  Sound  Naval 
Shipyard  (NIST). 

Address:  Code  1343.  Bremerton,  WA 
98314,  Contact:  Charles  Laubach, 
Phone:  (206)  476-8092. 

(23)  Laboratory:  Quest  Environmental 
Inc. 

Address:  709  West  Int'l  Airport  Rd., 
Suite  100.  Anchorage.  AK  99518. 
Contact:  John  Johnston,  Phone:  (907) 
563-0050. 

(24)  Laboratory:  Snake  River 
Asbestos,  Inc. 

Address:  1310  Vista,  Suite  lA,  Boise.  ID 
83705.  Contact:  Robin  Schmidt,  Phone: 
(208)  336-4993. 

(25)  Laboratory:  Taylor  Laboratories, 
Inc. 

Address:  724A  Siginaka  Way,  Sitka,  AK 
99835,  Contact:  Lawrence  Taylor.  Jr.. 
Phone:  (907)  747-6384. 
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(26)  Laboratory:  Terra  Test  Analytical 
Labs.  Inc. 

Address:  1003  Main  St..  Suite  2.  Summer. 
WA  98390.  Contact:  Pedro  G. 
Armenia,  Phone:  (206)  863-5404. 

(27)  Laboratory:  Weyerhaeuser  Co- 
Safety  &  Health  Service  Laboratory. 
Address:  32901  32nd  Dr.,  S.,  Federal 

Way,  WA  98003,  Contact:  Christopher 
Kirk,  Phone:  (206)  924-6639. 

Non-Domestic  PLM  Laboratories 

(1)  Laboratory:  Pinchin  Harris 
Holland  Associates,  Ltd.  (NIST). 
Address:  #200-1285  West  Pender  St., 

Vancouver.  BC.  V6E  4B1.  Canada. 
Contact:  Geoffrey  A.  Clark,  Phone:  . 
(604)  669-5979. 

(2)  Laboratory:  Chatfield  Technical 
Consulting,  Ltd.,  (NIST). 

Address:  2071  Dickson  Rd.,  Mississauga, 
Ontario,  Canada  L5B  lYB,  Contact: 
Eric  Chatfield,  Phone:  (416)  896-7611. 

(3)  Laboratory:  McMaster  Laboratory, 
Occupational  Health  Laboratory. 
Address:  1200  Main  St.  West,  Hamilton, 

Ontario,  Canada  L8N  3Z5.  Contact: 
Dave  K.  Verma,  Phone:  (416)  525-9140. 

(4)  Laboratory:  Ontario  Research 
Foundation,  Sheridan  Park  Research 
Comm. 

Address:  Mississauga.  Ontario.  Canada 
L5K  1B3.  Contact:  Irina  Sherman, 
Phone:  (416)  822-4111. 

(5)  Laboratory:  Okinawa  Eng. 
Analysis  Ctr.  Co..  Ltd. 

Address:  777  Ojana.  Ginowan,  Okinawa, 
Japan  901-22,  Contact:  Fuminori 
Nishime,  Phone:  (098)  897-0910. 

EPA  Accredited  Non-Commercial  PLM 
Laboratories 

REGION  I  -  Boston.  MA 

Regional  Asbestos  Coordinator:  Joe 
DeCola,  EPA,  Region  I,  Air  and 
Management  Division  (APT-2311),  JFK 
Federal  Building,  Boston,  MA  02203. 
(617)  565-3835.  (FTS)  835-3835. 

(1)  Laboratory:  Division  of 
Occupational  Hygiene,  Asbestos 
Commission. 

Address:  1001  Watertown  St.,  West 
Newton,  MA  02165,  Contact:  Frank 
Kramarz,  Phone:  (617)  727-3983. 

(2)  Laboratory:  Environmental  Health 
and  Safety,  Harvard  University. 
Address:  46  Oxford  St.,  Cambridge,  MA 

02138,  Contact:  Quality  Control 
Manager,  Phone:  (617)  495-2090. 

(3)  Laboratory:  Olin  Corp., 
Environmental  Hygiene  Laboratory. 
Address:  91  Shelton  Ave.,  P.O.  Box  30- 

9643,  New  Haven,  CT  06511,  Contact: 
James  P.  Dawson,  Phone:  (203)  789- 
5613. 


(4)  Laboratory:  State  of  Maine, 
Department  of  Human,  Services,  Public 
Health  Laboratory. 
Address:  221  State  St..  Augusta,  ME 

04333,  Contact:  Thomas  Dwyer, 

Phone:  (207)  289-2727. 

REGION  II  -  Edison.  NJ 

Regional  Asbestos  Coordinator: 
Arnold  Freiberger,  EPA,  Region  II, 
Woodbridge  Ave.,  Raritan  Depot,  Bldg. 
5,  (MS-500),  Edison.  NJ  08837.  (201)  321- 
6671.  (FfS)  340-6671. 

(1)  Laboratory:  Hess  Oil  Virgin 
Islands  Corp. 

Address:  P.O.  Box  127,  Kingshill,  St. 
Croix,  VI  00000,  Contact:  John  L. 
Edgley,  Phone:  (809)  778-4314. 

REGION  III  -  Philadelphia.  PA 

Regional  Asbestos  Coordinator 
Carole  Dougherty,  EPA,  Region  III 
(3HW-42),  841  Chestnut  Bldg., 
Philadelphia,  PA  19107.  (215)  597-3160, 
(FTS)  597-3160. 

(1)  Laboratory:  Aluminum  Company 
of  America,  Environmental  Health 
Laboratory  (NIST). 

Address:  ALCOA  Technical  Center. 
ALCOA  Center,  PA  15069,  Contact: 
Richard  A.  Milito,  Phone:  (412)  339- 
6651. 

(2)  Laboratory:  Diversified 
Environmental  Corp. 

Address:  30  Great  Valley  Parkway, 
Malvern,  PA  19355,  Contact:  B.  W. 
Langer,  Phone:  (215)  296-2254. 

(3)  Laboratory:  Maryland  Dept.  of 
Health,  Laboratories  Adm.  -  AQL. 
Address:  201  West  Preston  St.,  Room 

6D1.  Baltimore,  MD  21203,  Contact: 
Delores  E.  Willis,  Phone:  (301)  225-0 
6100. 

(4)  Laboratory:  National  Institute  of 
Health,  Safety  Support  Section. 
Address:  Building  13,  Room  3K04, 

Bethesda,  MD  20205,  Contact: 
Randolph  K.  Larsen,  Phone:  (301)  496- 
3457. 

(5)  Laboratory:  Pennsylvania 
Department  of.  Environmental 
Resources  (NIST). 

Address:  Bureau  of  Laboratories.  P.O. 

Box  1467,  3rd  &  Reily  St.,  Harrisburg. 
•   PA  17120,  Contact:  Paul  E.  Baker. 

Phone:  (717)  787-4669. 

(6)  Laboratory:  U.S.  Army 
Environmental  Hygiene  Agency.  RICD 
MAB. 

Address:  Bldg.  E2100,  Aberdeen  Proving 
Ground.  Edgewood,  MD  21010-5422, 
Contact:  John  W.  Courts,  Phone:  (301) 
671-2619. 

REGION IV  -  Atlanta.  GA 

Regional  Asbestos  Coordinator:  Liz 
Wilde,  EPA,  Region  IV,  345  Courtland 


St.,  NE,  {4APT-PT),  Atlanta.  GA  30365. 
(404)  347-5014.  (FTS)  257-5014. 

(1)  Laboratory:  Alabama  Power 
Company. 

Address:  P.O.  Box  2641.  Birmingham.  AL 
35291,  Contact:  W.  Steve  Hill.  Phone: 
(205)  664-6081. 

(2)  Laboratory:  EG&G  Florida, 
Occupational  Medicine  ft 
Environmental.  Health  Services. 
Address:  P.O.  Box  21296.  Kennedy 

Space  Center,  FL  32815.  Contact: 
Patricia  L.  Colomore.  Phone:  (407)  867- 
3829. 

(3)  Laboratory:  Georgia  Tech 
Research  Institute. 

Address:  GTRI/EDL/HISD  Emerson 
A112.  Atlanta,  GA  30332.  Contact: 
Marilyn  S.  Black.  Phone:  (404)  894- 
3825. 

(4)  Laboratory-:  The  University  of 
Alabama,  Office  of  Health  &  Safety. 
Address:  12  Thomas  Circle.  P.O.  Box 

6095.  University.  AL  35486.  Contact: 
Hal  Barrett.  Phone:  (205)  348-5905. 

(5)  Laboratory:  Western  Kentucky 
University,  Electron  Microscopy 
Facility. 

Address:  Department  of  Biology. 
Bowling  Green.  KY  42101.  Contact:  J. 
Rodney  McCurry.  Phone:  (502)  745- 
5993. 

REGION  V  -  Chicago.  IL 

Regional  Asbestos  Coordinator 
Anthony  Restaino,  EPA.  Region  V.  230  S. 
Dearborn  St..  (5-SPT-7).  Chicago.  IL 
60604.  (312)  886-6003.  (FTS)  886-6003. 

(1)  Laboratory:  Allis  Memorial 
Hospital  (NIST).  Industrial  Toxicology 
Laboratory. 

Address:  8901  West  Lincoln  Ave..  West 
Allis.  Wl  53227,  Contact:  Leon  A. 
Saryan.  Phone:  (414)  546-6313. 

(2)  Laboratory:  Chicago  Board  of 
Education. 

Address:  8600  South  Komensky. 
Chicago,  IL  60652,  Contact:  Henr>'  G. 
Gooday.  Jr.,  Phone:  (312)  890-7865. 

(3)  Laborator\':  Commonwealth 
Edison/SMAD." 

Address:  1319  South  First  Ave.. 
Maywood,  IL  60153,  Contact:  Richard 
R.  Dlesk,  Phone:  (312)  450-5435. 

(4)  Laboratory:  General  Motors.  GM 
Technical  Center. 

Address:  Res.  Adm.  Bldg.  3-229,  Warren. 
MI  48090.  Contact:  Donald  J.  Hart. 
Phone:  (313)  966-1056. 

(5)  Laboratory:  Illinois  Department  of 
Public  Health.  Springfield  Laboratory. 
Address:  134  North  Ninth  St., 

Springfield,  IL  62701,  Contact:  James 
B.  Hundley,  Phone:  (217)  782-6562. 
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(6)  Laboratory:  Indiana  State  Board  of 
Health,  Industrial  Hygiene  Laboratory. 
Address:  1330  West  Michigan  St., 

Indianapolis,  IN  46206,  Contact:  John 
Ruyack,  Phone:  (317)  633-0692. 

(7)  Laboratory:  State  of  Illinois 
Department  of  Public  Health, 
Toxicology  Laboratory. 

Address:  2121  West  Taylor  St.,  Chicago, 
IL  60612-4285.  Contact:  Dietmar 
Grohlich,  Phone:  (312)  693-4766. 

REGION  VI  -  Dallas.  TX 

Regional  Asbestos  Coordinator  John 
West,  6T-PT.  EPA.  Region  VI,  1445  Ross 
Avenue,  Dallas,  TX  75202-2733.  (214) 
655-7244,  (FTS)  255-7244. 

(1)  Laboratory:  Jimmie  Ann  Bolton. 
Address:  P.O.  Box  49079.  Austin,  TX 

78765,  Contact:  Jinunie  Ann  Bolton, 
Phone:  (512)  471-3511. 

(2)  Laboratory:  Texaco  Chemical  Co. 
(NIST),  Neches  Plant. 

Address:  P.O.  Box  847,  Port  Neches,  TX 
77651.  Contact:  Janet  E.  Wiiki,  Phone: 
(409)  722-8381. 

(3)  Laboratory:  U.S.  Air  Force. 
Address:  OEHL/SA.  Brooks  AFB.  TX 

78235.  Contact:  Jerry  F.  Thomas. 
Phone:  (512)  536-2158. 


(4)  Laboratory:  Univ.  of  Texas  Health 
Center  at  Tyler,  Department  of  Cell 
Biology  A.  Eiivii'unmental  Science. 
Address:  P.O.  Box  2003.  Tyler.  TX  75710. 

Contact:  Ronald  F.  Dodson.  Phone: 

(214)  877-3541. 

REGION  VIII  -  Denver.  CO 

Regional  Asbestos  Coordinator:  David 
Combs,  {8AT-TS),  EPA.  Region  VIU,  1 
Denver  Place,  999-18th  St.,  Suite  500, 
Denver.  CO  80202-2413.  (303)  293-1744. 
(FTS)  564-1744. 

(1)  Laboratory:  AMOCO  Oil  Co.. 
Mandan  Refinery. 

Address:  Mandan  Ave.,  P.O.  Box  5000, 
Mandan,  ND  58554,  Contact:  Donald 
K.  Litchfield,  Phone:  (701)  667-2463. 

(2)  Laboratory:  EPA-NEIC. 
Address:  P.O.  Box  25227,  Bldg.  53.  DFC. 

Denver.  CO  80225.  Contact:  Douglas 
Kendall.  Phone:  (303)  236-5132. 

(3)  Laboratory:  Public  Service  Co.  of 
Colorado. 

Address:  Hampden  Park  West.  Bldg.  5H. 
1500  West  Hampden.  Englewood,  CO 
80110.  Contact:  Richard  K.  Price. 
Phone:  (303)  797-4226. 

REGION  DC  ~  San  Francisco.  CA 

Regional  Asbestos  Coordinator:  Jo 
Ann  Semones.  {A-4-2).  EPA.  Region  IX. 


? 


215  Fremont  St..  San  Francisco.  CA 
94105.  (415)  974-7290.  (FTS)  454-7290. 

(1)  Laboratory:  Clark  Coimty  School 
District.  Safety  &  Health  Specialist. 

Address:  4260  Eucalylptus  Annex.  Las 
Vegas.  NV  89121.  Contact:  Nathan  M. 
Lencioni.  Phone:  (702)  799-5011. 

(2)  Laboratory:  Pacific  Gas  4  Electric 
Co..  Department  of  Engineering 
Research. 

Address:  3400  Crow  Canyon  Rd..  San 
Ramon.  CA  94583.  Contact:  Lansing 
W.  Wong.  Phone:  (415)  820-2000. 

(3)  Laboratory:  Riverside  County 
Health  Department.  Laboratory. 

Address:  5888  Mission  Blvd..  Rubidoux, 
CA  92509.  Contact:  Andrew  Morita. 
Phone:  (714)  784-1860. 

(4)  Laboratory:  SCAQMD  Laboratory 
(NIST). 

Address:  9150  Flair  Dr..  El  Monte.  CA 
91731.  Contact:  Joan  Niertit,  Phone: 
(818)  572-6200. 
Dated:  May  24. 1989. 

Dwain  Winters. 

Acting  Director,  Office  of  Toxic  Substances. 

[FR  Doc.  89-12906  Filed  5-30-89;  8:45  am) 
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Proposed  Rules: 

1910 18798.  20672.  23042 

1926 20672 

30  CFR 
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81 7 .'. 1 9732 

904 22452 

906 20862 

913 21630 

917 20148.22782 
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351 1 9486.  20476 
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65 — 19846 
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4 20488.  22282 

5 19812 

9 19812.  20488.  22282 
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21 1..- 20569 

21 5. 20589 
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